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mfn  Kp 
vJd— OO 

MO-U 

016 

606-40 

015 

674-60 

015 

VI  *— V* 

Ml-43 

010 

Wl-W 

017 

674-63 

(MO-U 

618 

vlr^n 

6tt-tfS 

010 

074-65 

663-46 

010 

virwt 

663-67 

010 

075-67 

663-68 

010 

66^4> 

oso 

ft7JL,AQ 

663-70 

030 

A7K-7n 

66^71 

020 

A7IL^7t 

663-73 

623 

vtrl* 

663-7S 

023 

«i  ir-ia 

668-74 

628 

VI  irl^ 

■64-76 

624 

664-76 

025 

070-70 

664-77 

025 

virl  1 

664-78 

025 

A7ft-7& 
virlo 

6i4r-79 

625 

677-70 

668  80 

636 

VI i— OU 

666-81 

627 

v(  ■— Ol 

66S-83 

Sir 

ATT— 
VI  f  — Oii 

66S-83 

628 

VI IHO 

666-84 

VI 

666-86 

vccv 

ATT-BK 
VI  r— OO 

666-86 

620 

666  87 

630 

666-^ 

630 

vf  p'Oo 

666-80 

630 

667-00 

631 

667-01 

631 

667-03 

632 

667-08 

633 

081-03 

667-04 

633 

DDI  Vm 

667-OS 

633 

067-06 

634 

081-06 

668-07 

635 

Altl.^ 
vOrVI 

668-08 

636 

VO*TIO 

068-00 

637 

Aft^t_m 

DdO— w 

668-  1 

086 

V09—  1 

668-  2 

630 

668-  3 

036 

On—  a 

668-  4 

036 

Aftl-  1 

060-  6 

6iO 

JOJ  E 

QCn—  O 

660-  6 

641 

I* 

660-  7 

643 

AU^  7 
Dot—  i 

660-  8 

643 

Aflf^  ft 

660  0 

043 

R&K-  a 

600-10 

644 

A&I^IA 

669-11 

644 

AU^l  1 

660  12 

644 

660-13 

044 

OOl  — 10 

660-14 

646 

660-15 

Ho 

860-16 

646 

Afi7_1  A 
VO(— Iv 

670-17 

■46 

WOl 

670-18 

646 

Afl7«1ft 
woi—lo 

67D-I0 

646 

vol— iV 

670-30 

M6 

670-21 

647 

Atta_*>i 

670-32 

647 

Aftn_99 

670^ 

647 

IIOV4 

670-34 

047 

AftO-U 
OOV— <n 

670-35 

048 

VOV-*v 

67(h36 

648 

6B0-26 

671-27 

663 

ACM^*}T 

vn^ji 

671-28 

663 

671-30 

640 

Att^OQ 

•71-60 

640 

671-31 

640 

ACh\-91 

671-83 

660 

AD1_1I9 
utfi— 

671-88 

660 

MAI 

m-9i 

660 

671-35 

6G0 

C71-36 

660 

JVM_^A 

171-37 

661 

602-37 

6BS 

803-38 

678-30 

663 

603-80 

673-10 

663 

663-40 

673-41 

660 

603-41 

■73-42 

660 

603-43 

673-48 

660 

603-43 

673-44 

660 

■04-44 

6n-46 

•64 

604-45 

mt~4» 

606 

604-48 

fft-67 

6I« 

606-47 

m-tt 

«!-« 

617 

m 

6HH8 

668 
660 
600 
661 
661 
662 
663 
664 
665 
666 
607 
068 
670 
672 
670 
671 
671 
673 
673 
674 
074 
674 
676 
676 
676 
676 
477 
678 
078 
678 
078 
078 
1001 
1001 
1001 
670 
660 
681 
686 
686 
686 
687 
667 
688 
688 
688 
682 
683 
686 
600 
600 
000 
000 
690 
684 
684 
683 
602 
602 
003 
078 
604 
604 
604 
605 
605 
606 
606 
606 
606 
660 


707 
703 
703 
708 
1,717 
722 
707 
708 
700 
710 
710 
710 
710 
710 
711 
713 
713 
714 
714 
714 
714 
716 
715 
717 
717 
717 


Pan  Note  See 

»5-60  717,718 

605-  61  717 

606-  63 
C65-S3 
606-54 
606-6S 

606-  66 

696-  67 

697-  ^ 

607-  50 
007-00 
607-01 
607-62 

007-  63 

607-  64 

008-  66 
008-66 
008-67 

608-  68 
608-60 
608-70 
608-71 
608-72 
608-73 
600-74 
000-76 
000-76 
000-77 
600-78 
700-70 
700-80 
700-81 

700-  83 

701-  83 
701-84 
701-85 
701-86 

701-  87 

702-  88 
702-80 
702-00 

702-  01 

703-  03 
703-03 
703-04 
703-06 
703-00 

703-  07 

704-  08 
704-00 
704-  1 
704-  3 
704-  3 

704-  4 

705-  5 

706-  6 
706-  7 


705-  8763,768 

705-  0  763,765 

706-  10  768 


705-11 

705-  13 

706-  13 
706-14 
706-16 
706-16 

706-  17 

707-  18 


768 
763 
763 
764 
766 
767 
760 
772. 
771,773 
707-10  770 


707-30 
707-31 

707-  23 

708-  23 
708-24 
708-35 
708-36 
708-27 
706-28 
708-30 
700-30 
700-31 
700-82 


774 
774 
771 
774 
774 
773 
778 
778 
770 
776 
770 
779 
770 


710-33  780,78! 
710-34774,782 
710-35  784 


710-  86 

711-  37 
711-38 

711-  39 

712-  40 

712-  41 

713-  43 

712-  43 

713-  44 
713-45 
713-46 
713-47 
711-18 


785 
785 
785 
786 
787 
7S8 
780 
780 
700 
790 
790 
701 


«  Cre  4  CJ. 
PknNote  8e« 

713-49 

713-  50 

714-  61 
714-63 
714-53 
714-64 
7L4-5S 
714-66 
714-57 

714-  58 

715-  60 
715-40 

715-  61 

716-  62 
715-68 
715-64 
715-45 

715-  66 

716-  67 
716-08 
716-60 
719-70 
716-71 
716-73 
716-73 

716-  74 

717-  75 
717-76 
717-77 


703 
708 
798 
790 
700 
709 
801 
800 
800 
803 
604 
804 
804 
802 
802 
803 
806 
SOS 
807 
807 
807 
807 
807 
1001 
608 
808 
808 
800 
810 


717-  78811312 

718-  79  812 


718-80 
718-81 
716-83 
718-83 


813 
813 
813 
813 


718-84806.807 
718-86  807 


710-86 
710-87 
710-88 
710-80 
720-00 
720-91 
720-03 
720-03 
730-94 
730-05 

730-  06 
720-07 

720-  08 

721-  00 
721-  1 
721-  2 
721-  3 
721-  4 

731-  6 
721-  6 

721-  7 

722-  8 

723-  0 
723-10 
723-11 
723-12 
723-13 
723-14 
723-16 
723-16 

723-  17 

724-  18 

724-  10 
734-30 

725-  31 
725-22 

725-  23 

726-  24 

725-  26 

726-  20 
726-27 
730-38 

726-  39 
720-90 

727-  31 
727-33 


814 
815 
815 
816 

816 
SI  6 
816 
816 
816 
817 
817 
817 
618 
818 
818 
818 
819 
830 
830 
820 
821 
821 
622 
823 
825 
825 
820 
828 
828 
827 
827 
820 
820 
829 
831 
831 
831 
831 
832 
832 
833 
833 
833 
833 
834 
836 


727-84837.683 
727-35  843 


727-36 

737-  37 

727-  38 

728-  39 
728-40 

738-  41 
728-42 
728-43 
728-44 
728-4S 
738-46 
738-47 
730-48 
7IB-M 


843 
846 
866 
866 
806 
845 
846 
845 
845 
845 
840 
646 
846 


4  Cre  #  C  J. 
Pue  Note  Sec 


720-50 
720-61 
730-63 
730-58 

730-  64 
730^15 

731-  66 
731-67 
731-68 
731-59 
731-00 
731-61 
731-63 
731-63 
731-64 
731-06 

731-  60 
733-67 

732-  68 
732-60 
732-70 
732-71 
732-73 

732-  73 

733-  74 
733-76 
733-76 
733-77 
733-78 
733-79 
733-80 
733-81 
733-82 
733-83 
733-84 
733-85 

733-  86 

734-  87 
734-88 
734-89 
734-00 
734-01 
734-03 
734-03 
734-04 
734-05 
734-06 
734-07 
734-08 

734-  09 
736-  1 

735-  2 
735-3 


841 
838 
847 
847 
848 
840 
849 
S40 
849 
849 
849 
840 
849 
850 
860 
860 
860 
860 
863 
851 
8S3 
852 
863 
854 
854 
854 
854 
854 
856 
858 
858 
868 
858 
868 
868 
862 
803 
854 
654 
850 
861 
860 
850 
850 
8S0 
859 
859 
869 
850 
860 
850 
860 
860 


735-  4831.864 

735-  5864,831 

736-  6  864 


735-  7 

735-  8 

736-  0 
736-10 
736-11 
736-12 
730-13 
736-14 
736-15 
736-16 
736-17 

736-  18 

737-  10 
737-20 
737-31 
737-32 
737-23 
737-24 
737-25 
737-26 
737-27 
737-28 

737-  29 

738-  30 
738-31 
738-32 
738-38 
738-34 
738-35 


864 
864 
866 
845 
865 
865 
866 
866 
871 
871 
871 
871 
871 
871 
871 
871 
873 
867 
867 
868 
868 
868 
868 
868 
938 
938 
860 
869 
030 


738-36980.044 
738-37  943 


738-38 

738-  39 
730-40 
730-41 
730-42 
730-43 
730-44 
730-46 
730-46 

739-  47 
730-48 
7SMI 


030 
980 
039 
040 
940 
041 
041 
941 
045 
945 
940 
M7 


■  » 

■  ' 

itca: 

4  Cre  1 

fCJ. 

4Cr« 

•w  Note  Sec 

730-60  047 

Face  Note  Bee 

750-49  910 

FMe  Note  See 

764-40  966 

730-61 

048 

760-50 

916 

745-50 

944 

739-03 

948 

750-51 

916 

745-61 

967 

740-63 

873 

750-63 

916 

706-52 

070 

740-64 

873 

760-58 

016 

705-63 

070 

740-66 

873 

761-64 

917 

705-54 

970 

740-56 

874 

751-55 

917 

766-56 

960 

740-57 

874 

751-56 

017 

765-56 

969 

740-58 

870 

751-57 

917 

765-67 

909 

740-89 

870 

751-58 

917 

705-68 

960 

740-40 

870 

761-60 

017 

706-60 

069 

740-61 

884 

751-60 

917 

766-60 

071 

741-63 

884 

761-61 

017 

766-61 

971 

741-63 

884 

752-63 

917 

746-62 

971 

741-44 

684 

752-63 

018 

766-48 

071 

742-65 

884 

752-64 

918 

766-64 

071 

743-66 

884 

762-45 

918 

704-65 

073 

742-47 

884 

752-44 

018 

7e4-446)KTiir« 

743-68 

884 

763-67 

018 

AC. 

742-49 

884 

753-68 

018 

740-47 

073 

742-70 

884 

763-60 

019 

766-68 

972 

742-71 

875 

763-70 

919 

746-06 

072 

742-73 

875 

753-71 

031 

704-70 

974 

743-73 

876 

763-73 

930 

706-71 

974 

742-74 

875 

753-73 

923 

707-73 

974 

742-78 

875 

754-74 

922 

747-78 

974 

742-76 

878 

754-76 

932 

767-74 

975 

742-77 

878 

754-78 

022 

767-75 

976 

743-78 

870 

754-77 

025 

767-70 

976 

743-70 

880 

754-78 

926 

767-77 

976 

743-80 

880 

764-70 

020 

747-78 

075 

743-81 

881 

754-80 

023 

767-79 

075 

743-83 

882 

754-81 

923 

707-80 

970 

743-88 

882 

754-83 

024 

767-81 

074 

743-84 

882 

765-83 

024 

747-83 

076 

743-85 

884 

755-84 

035 

748-83 

077 

743-86 

880 

765-66 

025 

708-84 

077 

744-87 

880 

755-84 

925 

708-85 

979 

744-88 

886 

756-87 

028 

708-88 

979 

744-80 

880 

765-88 

035 

708-87 

078 

744-00 

886 

764-89 

938 

700-8S 

078 

745-01 

886. 

756-00 

937 

769-80 

078 

887.805 

756-01 

937 

700-00 

078 

746-03 

866 

756-92 

937 

769-01 

078 

745-03 

886 

757-03 

937 

769-08 

080 

745-04 

808 

767-94 

936 

760-08089.645 

746-95 

887 

767-05 

697 

700-04 

rai 

745-06 

887 

767-06 

937 

760-06 

081 

746-07 

887 

758-97 

929 

709-00 

081 

745-98 

888 

758-08 

oao 

770-07 

981 

745-00 

888 

758-«l 

930 

no-ge 

001 

746-  1 

888 

758-  1 

931 

770-09 

990 

740-  2 

888 

758-  3 

033 

771-  1 

990 

746-  3 

688 

768-  3 

933 

771-  3 

985 

746-  4 

889 

750-  4 

034 

771-  8 

991 

746-  5 

889 

760-  6 

934 

773-  4 

001 

746-  6 

800 

750-  4 

936 

773-  5 

001 

746-  7 

891 

750-  7 

036 

773-  6 

091 

746-  8 

891 

750-  8 

935 

773-  7 

000 

746-  0 

892 

750-9 

086 

773-  8 

990 

746-10 

892 

759-10 

035 

773-  9 

090 

746-11 

894 

759-11 

950 

773-10 

090 

746-13 

896 

750-12778,050 

773-11 

090 

747-18 

606 

760-13 

961 

77H3 

002 

747-14 

807 

740-14 

051 

774-13 

992 

747-15 

800 

760-15 

951 

774-14 

092 

747-14 

800 

700-16 

068 

774-16 

002 

747-17 

900 

760-17 

052 

774-10 

902 

747-18 

900 

740-18 

052 

774-17 

098 

747-10 

008 

700-19 

063 

774-19 

1001 

747-20 

908 

760-30 

958 

775-20 

1001 

747-21 

000 

760-21 

053 

775-21 

1126 

747-23 

900 

760-23 

054 

775-23 

990 

747-23 

901 

760-33 

064 

775-38 

999 

748-34 

003 

701-24 

966 

776-26 

1002. 

748-35 

903 

701-35 

906 

1006 

748-36 

003 

761-36 

965 

770-30 

1002. 

748-37 

9ce 

701-r 

966 

1014^ 

748-28 

903 

761-28 

965 

10)7 

748-29 

003 

761-20 

m 

776-27 

1002 

748-80 

903 

761-30 

954 

776-28 

1003 

748-81 

803 

761-31 

066 

777-29 

1003 

748-83 

004 

741-82 

967 

777-ao 

1003 

748-48 

904 

741-83 

067 

779-33 

1008 

740-84 

904 

701-84 

960 

779-33 

1003 

740-86 

909 

702-35 

969 

780-34 

1008 

7M-S6 

909 

703-34 

063 

780-35 

1008 

74M7 

900 

702-37 

963 

780-34 

1008 

740-88 

906 

703-88 

903 

781-37 

1004 

740-88 

005 

762-39 

963 

781-38 

1004 

740-40 

005 

702-40 

962 

781-39 

1018 

740-41 

006 

762-41 

044 

781-10 

1018 

740-43 

000 

703-43 

064 

781-41 

1018 

740-43 

906 

763-43 

964 

781-42 

1018 

740^4 

90S 

764-44 

064 

783-43 

1020 

750-45 

013 

764-45 

964 

783-44 

1021 

760-46 

913 

744-44 

964 

783-46 

1021 

750-47 

913 

764-47 

966 

788-44 

ion 

7S0-tt 

•M 

7«l-tt 

966 

78a-ff 
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«  Cfc     «  C.J. 

4cifc  icj. 

t      „   ■*  . 
iCre     •  C  J. 

4  Cyc    •  ca. 

4  Crc    i  CJ. 

'4  Cyt     i  C.I.' 

Pmn  Note  Sec 

783-48  1022 

Paffe  Note  Hec 

8)1-3B  10^5 

Pftm  Note  Sec 

816-30  1126 

r>ce  Note  Sec 

834-23  1178 

Tam  Note  Sec 

848-12  1237 

Pace  Note  Sec 

869-  1  1217 

PMC  Note  See 

867-88  1283 

P»Ke  Note  See 

876-77  1338 

ISi—W 

1024 

801-40 

10ti5 

816-31 

1127 

835-23 

1178 

848-13 

1237, 

850-  2 

1217 

867-89 

1283 

876-78 

1311 

802-41 

1065 

816-32 

1138 

834-24 

1177 

1235 

850-  3 

1194 

867-90 

1266 

876-70 

1311 

784-61 

1025 

802-42 

1066 

817-33 

1128 

836-25 

1177 

848-14 

1187 

,    869-  4 

1221 

867-91 

1286 

879-W 

1105 

/M— M 

1025 

802-43 

1066 

817-34 

1128 

835-26 

1177 

849-16 

1238 

850-  6 

1221 

667-02 

1266 

879-81 

1195 

785-53 

1025 

802-44 

1066 

817-35 

1129 

836-27 

1177 

849-16 

1238 

859-  9 

1217 

667-93 

1266 

877-83 

119S 

785-54 

1025 

802-45 

1066 

818-36 

1129 

836-28 

1299 

849-17 

1236 

859-  7 

1177 

867-94 

13S5 

877-83 

1106 

/OO— M 

1025 

802-46 

1067 

818-37 

1131 

839-39 

1177 

849-18 

1239 

859-  8 

1186, 

867-95 

1286 

877-84 

119S 

786-56 

)n2G 

803-47 

1067 

818-38 

1132 

836-30 

1177 

849-19 

1242 

1179, 

868-06 

1286 

877-86 

1106 

/ao-o/ 

1025 

803-48 

1068 

819-39 

1133 

839-31 

1177 

849-20 

1243 

1190 

868-97 

1286 

877-89 

1106 

786-58 

1026 

803-49 

1069 

819-40 

1133 

836-32 

1177 

849-21 

1240 

859-  9 

1217 

868-08 

1286 

877-87 

11B5 

1026 

803-50 

1070 

819-41 

1133 

836-33 

1399 

840-32 

1240 

869-10 

1194 

868-99 

12S6 

877-88 

1316 

(W-HJO 

1029, 

803-51 

1071 

819-12 

1133 

837-34 

1399 

650-23 

1241 

859-11 

1317 

868-  t 

1286 

877-80 

1316 

1036 

803-52 

1076 

819-43 

1133 

837-55 

1177 

860-24 

1241 

890-13 

1317 

868-  3 

1286 

877-90 

1316 

1023 

804-53 

1076 

819-44 
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a.  In  General      114]  p  84 
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Hi  Contingent  Demands  [$  116]  p  85 

I.  Demands  Otherwise  Secured        117-118]  p  86 

1.  In  General  [5  117]  p  86 
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J.  Statutory  Liabilities  [$  119]  p  88 

K.  Joining  Causes  Not  Authorizing  with  Causes  Authorizing  Attachment  {i  120]  p  88 
IX.  FROCEEDmaS  TO  FBOCUBE       121-318]  p  88 

A.  In  General      121]  p  88 

B.  Jurisdiction  and  Venue        122-140]  p  89 

1.  Jurisdiction  in  General      122]  p  89 

2.  Strict  Control  of  Statute  [$  123]  p  89 

3.  Construction  of  Statutes  Relating  to  Jurisdiction  [J  124]  p  90 

4.  Necessity  of  Presence  of  Property  [$  125]  p  90 

5.  Relation  iof  Altxiliary  Attachment  to  Principal  Action  [$  126]  p  92  " 

6.  Jurisdiction  ^f  Subject  Uatter  of  Action  [H  127-128]  p  93 

a.  In  General       127]  p  93 
;     -b.  Arhount  in  Corttroversy  [5  128]  p  93 
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8.  Jurisdiction  in  Equity 
a.  In  General  {%  130 
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b.  Effect  of  Irregularities  in  Progress  of  Action  [$  139]  p  98 
e.  Waiver  by  Appearance  [$  140]  p  98 
C.  Authority  to  Issue  Writ  [H  141-147]  p  98 

1.  Dependent  upon  Statute       141]  p  98 

2.  Issuance  by  Clerk  of  Court  [$  142]  p  99 
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d.  On  Behalf  of  Corporation  [f  156]  p  105  ' 
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4  Who  May  Take  [H  160-161]  p  107 

a.  In  General      160]  p  107 

b.  Officers  Outside  of  Jurisdiction       161]  p  108 
6.  Time  of  Making      162]  p  108 

6.  Form  and  Bequisites  fH  163-240]  p  108 

a.  In  General  [$163]  p  108 

b.  Mode  of  Allegation       164-175]  p  110 

(1)  Statutory  Language  [4  164]  p  110 

(2)  Affidavits  on  Knowledge  [U  165-166]  p  112 

(a)  In  General  [$  165]  p  112 

(b)  Presumptions  [$  166]  p  113 

(3)  Affidavits  on  Information  and  Belief  [4$  167-170]  p  113 

(a)  In  General  [$  167]  p  113 

(b)  Sources  of  Information  and  Grounds  of  Belief       168-169]  p  115 

aa.  In  General        168]  p  115 
bb.  As  to  Intent  [$  169]  p  117 
(e)  Excusing  Nonproduction  of  Best  Evidence  [J  170]  p  117 

(4)  Reference  to  Pleadings  or  Papers  [U  171-175]  p  117 

(a)  In  General  [$  171]  p  117 

(b)  To  Show  Nature  or  Cause  of  Action  m  172-174]  p  118 

aa.  In  General  [$  172]  p  118 
bb.  Claim  or  Indebtedness  [$  173]  p  118 
cc.  Time  of  Maturity  of  Debt      174]  p  118 
(e)  To  Show  Grounds  of  Attachment  [$  175]  p  118 
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(1)  Venue  [$  176]  p  119 
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(3)  Identification  and  Description  of  Parties        178->187]  p  119 

(a)  In  General  [$  178]  p  119  .  : 

(b)  Plaintiff  [H  179-182]  p  119 

aa.  In  General  [$  179]  p  119 

bb.  Citizenship  [\  ISO]  p  119 

oc.  Residence  U  181]  p  120 
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(6)  Showing  Pendency  of  Action       191J  p  126 
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(b)  Affidavit  by  Attorney  or  Agent  [$  193]  p  128 
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(a)  In  General      207]  p  134 
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(16)  Approwl     240]  p  148 

7.  Presentation  and  Filing        241-244]  p  149 
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e.  Effect  of  Delay  after  Making      243]  p  150 
d.  Laekea  of  Clerk  or  Other  Officer  [$  2441  p  160 

8.  Variance  [%%  245-246]  p  151 

a.  Between  Affidavit  and  Pleading  U  245]  p  151 

b.  Between  Affidavit  and  Evidence  [\  246]  p  161 

9.  Defects  and  Objections  m  247-252]  p  161 

a.  In  General  [$  247]  p  151 

b.  Who  May  Object  [4  248}  p  152 
c  Time  of  Taking      249]  p  153 

d.  Mode  of  Taking      250]  p  163 

e.  Waiver  [i  251]  p  154 

1  Effe<a  of  Determination  of  Insufficiency      252]  p  154 

10.  Aider  by  Pleadings  [%  263]  p  154 

11.  Amendments        254r-279]  p  154 

A.  In  General       254-276]  p  154 
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aa.  In  General      257]  p  156 
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id)  Statements  aa  to  Capacity  of  AffUmt  [$  259]  p  157 
e)  Statements  as  to  Nature  or  Cause  of  Action  [\  260]  p  157 
f)  Statements  as  to  Claim  or  Indebtedness  [H  261-263]  p  167 
aa.  Existence;  Right  of  Recovery      261]  p  157 
bb.  Amount  of  Claim      262]  p  167  . 
ee.  Justice  of  Claim  [i  263]  p  158 
(g)  Statements  as  to  Grounds       264-269]  p  IfiS 
aa.  In  General  [$  264]  p  158 
bb.  Disjunctive  AOegations  [i  265]  p  158  . 
ee.  Stating  New  or  Additional  Grounds  [(  266]  p  158 
dd.  Fraudulent  Disposition  or  Removal  of  Property  [$  267]  p  158 
ee.  Removal  from  Jurisdiction  [(  268]  p  158 
ff.  Nonresidence  [(  269]  p  158 
(b)  Negation  of  Improper  Motive      270]  p  158 
(i)  Danger  of  Loss  of  Debt  [$  271]  p  159 
(i)  Averments  as  to  Property  of  Defendant  [$  272]  p  159 
(k)  Date      273]  p  159 
(1)   Signature  [$  274]  p  159 
(m)  Verifieation  [$  275]  p  159 
(n)  Approval      276]  p  159 
b.  7nii0  for  Application  or  Amendment      277]  p  159 
e.  Necessity  of  New  Verification      278]  p  160 

d.  Effect  of  Amendment  [$  279]  p  160 

12.  Collateral  Attack  on  Affidavit      280]  p  160 

13.  Supplemental  Affidavits  [$  281]  p  160 
F.  Examination  of  Plaintiff  [J  282]  p  161 

O.  Attachment  Bond        283-318]  p  161 

1.  Necessity  [H  283-284]  p  161 

a.  In  General      283]  p  161 

b.  When  Not  Required      284]  p  162 

2.  Time  for  Giving      285]  p  162 

3.  Form  and  Requisites       286-293]  p  163 

a.  Following  Statute  [H  286-289]  p  163 

(1)  In  General  [i  286]  p  163 

(2)  Substantial  Compliance  [4  287]  p  164 

(3)  Fatal  Defects  [$  288]  p  164 

(4)  lAabOity  on  Bond  Not  in  Conformity  to  Statute      289]  p  164 

b.  Irrespective  of  Statute  [f  290]  p  166 

e.  Caption  [$  291]  p  165 

d.  Naming  Court  [$  292]  p  165 

e.  Date  [$  293]  p  165 

4.  Amount  [i)  294-296]  p  165 

a.  Fixed  by  Statute  [$  294]  p  165 
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c.  Additional  Security      296]  p  167 

5.  Conditions  [\  297]  p  167 

6.  The  Obligee      298]  p  168 
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7.  The  Obligor;  Execution  [H  299-307]  p  168 

a.  Attachment  Plaintiff       299-300J  p  168 

(1)  In  General  [$  299]  p  168 

(2)  Execution  by  Agent  or  Attorney  \%  300]  p  169 

b.  Sureties  [$$  301-306]  p  170 

(1)  In  General  [J  301]  p  170 

(2)  Who  May  Be        302-303]  p  170 

(a)  Natural  Persons  [$  302]  p  170 

(b)  Corporatiotis  or  Partn€rshii}s  [4  303]  p  171 

(3)  Number  [$  304]  p  171  . 

(4)  Residence  [{  305]  p  171 

(5)  Financial  Sufficiency  [4  306]  p  171 

c.  Signing  and  Sealing  [J  307]  p  171 

8.  Attestation      308]  p  172 

9.  Acknowledgment       3091  p  172 

10.  Justification  of  Sureties  [4  310]  p  172 

11.  Approval  [ft  311]  p  172 

12.  Amendment  of  Insufficient  Bond  [H  312-31.'»]  p  173 

a.  Right  io  Amend  [{  312]  p  173 

b.  Time  for  Amendment  [4  313]  p  174 

c.  Mode  of  Amendment  [4  314]  p  174 

d.  Effect  of  Amendment  [$  315]  p  174 

13.  Waiver  of  Insufficient  Bond  [ft  316]  p  174 

14.  Substitution  of  Bonds  [ft  317]  p  175 

15.  Deposit  as  Securittf  [ft  318]  p  175 
Z.  THE  WBIT  [ftft  319-349]  p  175 

A.  Nature  and  Necessity  [ft  319]  p  175 

B.  Time  for  Issuance  [ftft  320-327]  p  175 

1.  In  General  [ftft  320-325]  p  175 

a.  Rule  Stated  [ft  320]  p  175 

b.  When  Action  Deemed  Commenced  [ftft  321-324]  p  177 

(1)  On  Filing  Affidavit  [ft  321]  p  177 

(2)  On  Filing  Complaint,  Declaration,  or  Petition  [ft  322]  p  177 

(3)  On  Issue  of  Summons  [ftft  32;i-324]  p  177 

(a)  Rule  Stated  [ft  323]  p  177 

(b)  What  Constil-ites  Issue  of  Summons  [ft  324]  p  178 

c.  Interval  Allowed  between  Filing  Papers  and  Issue  of  Writ  [ft  325]  p  179 

2.  In  Vacation  [ft  326]  p  179 

3.  On  Sunday  or  Holiday  [ft  327]  p  179 

C.  Issuance  and  Record  [ft  328]  p  179 

D.  Form  and  Requisites  [ftft  329-347]  p  180 

1.  In  General  [ft  329]  p  180 

2.  Style  of  Writ  [ft  330]  p  180 

3.  To  Whom  Directed  [ft  331]  p  180 

4.  Description  of  Parties  [ft  332]  p  181 
6.  Recitals  [ftft  333-336]  p  182 

a.  As  to  Proceedings  to  Procure  Attachment  [ft  333]  p  182 

b.  As  to  Action  in  Which  Writ  Issued  [ft  334]  p  182 

c.  As  to  Amount  of  Claim  [ft  335]  p  183  '    '  ■ 

d.  As  to  Grounds  of  Attachment  [ft  336]  p  184 

6.  Commands  to  Officer  [ftft  337-339]  p  185 

a.  As  to  Attaching  [ft  337]  p  186 

b.  As  to  Summoning  Defendant  [ft  33S]  p  186 

c.  As  to  Return  [ft  339]  p  186 

7.  Description  of  Property  [ft  340]  p  187 

8.  Date  [ft  341]  p  187 

9.  Teste  [ft  342]  p  188 

10.  Signature  [ft  343]  p  188 

11.  Seal  [ft  344]  p  188 

12.  Variance  between  Writ  and  Other  Papers  [ft  345]  p  189 

13.  Defects,  Objections,  and  Waiver  [ft  346]  p  190 

14.  Amendments  [ft  347]  p  190 

E.  Simultaneous  Writs  [ft  348]  p  191 

F.  Successive  or  Alias  Writs  [ft  349]  p  191 

XL  PROPERTY  SUBJECT  TO  ATTACHMENT  [ftft  350-395]  p  192 

A.  In  General  fft  350]  p  192 

B.  Personal  Property  [ftft  351-363]  p  195 

1.  In  General  [ft  351]  p  195 

2.  Money  [ft  352]  p  196 

3.  Instruments  and  Securities  for  Payment  of  Money  [ft  353]  p  197 
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4.  Commingled  Goods  [$  354]  p  197 

5.  Growing  Crops      355]  p  197 

6.  Perishable  Property  [4  356]  p  197 

7.  Rolling  Stock  of  Carriers  [ft  357]  p  197 

8.  Water  Craft      358]  p  198 

9.  Liquor  License  [$  359]  p  199 

10.  Interests  in  Personalty  [5$  360-363]  p  199 

a.  Mortgaged  Property  [$$  360-362]  p  199 

(1)  Interest  of  Mortgagor  [H  360-361]  p  199 

(a)  7m  General  [$  360]  p  199 

(b)  When  Property  in  Possession  of  Mortgagee  H  361]  p  200 

(2)  Interest  of  Mortgagee      362]  p  200 

b.  Pledged  Property  [$  363]  p  200 
C  Real  Property        364r-371]  p  201 

1.  General  Rule      364]  p  201 

2.  Necessity  for  Exhaustion  of  Personalty  [i  365]  p  201 

3.  Interests  in  Realty  [$$  366-371]  p  202 

a.  In  General  [$  366]  p  202 

b.  Equitable  Interests  Generally       367]  p  202 

c.  Interest  of  Mortgagor  [$  368]  p  203 

d.  Interest  of  Mortgagee  [$  369]  p  203 

e.  Estate  by  Curtesy      370]  p  204 

f.  Vnassigned  Dower      371]  p  204 

D.  Remainders,  Reversions,  and  the  Like       372]  p  204 

E.  Interest  of  Heirs  or  Distributees  [$  373]  p  204 

F.  Interest  of  Devisees  or  Legatees  374]  p  204 
Q.  Property  Fraudulently  Conveyed      375]  p  205 

H.  Property  Held  as  Trustee  [4  376]   p  206 

I.  Property  or  Interest  Held  under  Contract        377-379]  p  206 

1.  In  General  [$  377]  p  206 

2.  For  Conveyance  of  Land  [4  378]  p  207 

3.  Lease  [$  379]  p  207 

J.  Property  Held  Jointly        380-381]  p  208 

1.  In  General  [4  380]  p  208 

2.  As  Tenants  in  Common  [$  381]  p  208 

K,  Property  Not  Subject  to  Attachment  [H  382-395]  p  208 

1.  On  Ground  of  Public  Policy  or  Conflict  in  Laws  [4$  382-390]  p  208 

a.  Books  of  Account  [4  382]  p  208 

b.  Private  Papers  [4  383]  p  209 

C.  Interest  of  Preemptioner  of  Land  [4  384]  p  209 
■■I    *  d.  Intoxicating  Liquor  [4  385]  p  209 

e.  Property  in  Course  of  Manufacture  [4  386]  p  209 

f.  Property  Carried  or  Worn  by  Person  [4  3S7]  p  209 

f.  Property  Held  for  Payment  of  Duty  [4  SRS]  p  209 
.  Property  Used  in  Transportation  of  Mail  [4  389]  p  209 
i.  Amount  Due  from  State  to  Defendant  [4  390]  p  209 
-    2.  Property  in  Custody  of  Law  [44  391-394]  p  210 

a.  Rule  Stated  [4  391]  p  210 

b.  4pplication8  of  Rule  [44  392-394]  p  211 

(1)  Property  Delivered  on  ClaimaiU*a  Rond  \^  392]  p  211 

(2)  Property  Held  under  Prior  Levy  [4  393]  p  211 

(3)  Property  Taken  m  Replevin  [4  394]  p  211 

3.  Shares  of  Corporate  Stock  [4  395]  p  212 
Zn.  LEVY  OF  ATTAOHUENT  [44  396-476]  p  213 

A.  Necessity  of  Levy  [44  396-397]  p  213 

1.  To  Acquisition  of  Jurisdiction  [4  396]  p  213 

2.  To  Creation  of  Lien  [4  397]  p  213 

B.  Who  May  Levy  [44  398-405]  p  213 

1.  In  General  [4  398]  p  213 

2.  Particular  Officers  [44  399-404]  p  214 

a.  Sheriffs  and  Their  Deputies  [4  399}  p  214 

b.  Constables  and  Their  Deputies  [4  400]  p  214 

c.  Coroners  [4  401]  p  215 

d.  Town  or  City  Marshals  [4  402]  p  216 

e.  Elisors  [4  403]  p  215 

f.  Indifferent  Persons  Specially  Deputed  [4  404]  p  215 

3.  Disqualification  by  Interest  [4  405]  p  216 

C.  Authority  to  Levy  [4  406]  p  216 

D.  Duty  to  Levy  [44  407-409]  p  216 
-            .         1.  In  , General  [4  407]  p  216 
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2.  On  Property  Subsequently  Acquired  or  Discovered  [i  408]  p  216 

3.  Where  Bond  Given  to  Prevent  Levy  [%  409]  p  217 

E.  Time  of  Levy       410-412]  p  217 

1.  In  General      410}  p  217 

2.  Seizure  before  Service  of  Summons  [$  411]  p  217 

3.  When  Property  Pursued  into  Another  County  [\  412]  p  217 

F.  Order  of  Levy  [$  413]  p  218 

G.  Sights  and  Powers  of  Levying  Officer  Hi  414-423]  p  218 

1.  To  Seize  and  Hold  Property  [H  414-419]  p  218 

a.  in  General      414]  p  218 

b.  To  What  Property  Confined  [H  415-419]  p  218 

(1)  Property  of  Defendant  in  General      415]  p  218 

(2)  Commingled  Goods      416]  p  218 

(3)  Goods  in  Possession  of  Third  Person      417]  p  219 

(4)  Effect  of  Specific  Directions  to  Officer  [H  41S-41D]  p  219 

(a)  From  Creditor      418]  p  219 

(b)  From  Debtor      419]  p  219 

2.  To  Use  Force  Generally      420]  p  219 

3.  To  Break  or  Enter  Buildings  [\  421]  p  219 

4.  To  Open  Beceptacles  [5  422]  p  220 

5.  To  Pursue  Property      423]  p  220 

H.  Manner  of  Levy  [H  424-449]  p  220 

1.  In  General        424r426]  p  220 

a.  Compliance  with  Statutory  Requirements  [f  424]p  220- 

b.  Necessity  of  Openness  and  Notoriety      425]  p  22L 

c.  Notice  of  Levy  [4  426]  p  221 

2.  Levy  on  Personalty  [{$  427-438]  p  223 

a.  In  General      427]  p  223 

b.  Taking  Possession  and  Removing  Property  [%\  428-434]  p  223 

(1)  7b  General  [$  428]  p  223 

(2)  Removal      429]  p  225 

(3)  Property  Capable  of  Manual  Seizure  [U  430-431]  p  226 

(a)  In  General      430]  p  226 

(b)  Instruments  for  Payment  of  Money      431]  p  227 

(4)  Property  Incapable  or  DiMcult  of  Manual  8ei*ur»  [M  432-433]  p  228 

(a)  In  General      432]  p  228 

(b)  Animals  on  Range  [$  433]  p  229 

(5)  Shares  of  Corporate  Stock  [4  434]  p  230 

c.  Having  Property  in  View      435]  p  230 

d.  Mortgaged  or  Pledged  Property        436-437]  p  231 

(1)  Seizure  upon  Payment  or  Tender  of  Amount  Due  [\  436]  p  281 

(2)  Levy  Subject  to  Mortgage  or  Pledge  [i  437]  p  232 

e.  Service  of  Writ  or  Warrant      438]  p  232 

3.  Levy  on  Realty  U$  439-446]  p  232 

a.  In  General      439]  p  232 

b.  Particular  Requirements        440-445]  p  233 

(1)  Declaration  on  Premises  in  Presence  of  Witnesses  [i  440}  p  233 

(2)  Indorsement  on  Writ  [$  441]  p  233 

(3)  Service  of  Writ  on  Defendant      442]  p  234 

(4)  Service  of  Writ  and  Description  on  Occupant  {j  443]  p  234 

(5)  Posting  Copy  of  Writ  or  Order  upon  Property  \i  444]  p  234 

(6)  Filing  and  Recording  [(  445]  p  235 

c.  Interest  in  Land  [(  446]  p  236 

4.  Levy  on  Property  Held  Jointly       447-449]  p  237 

a.  By  Partners  [(  447]  p  237 

b.  By  Tenants  in  Common       448-449]  p  237 

(1)  Personalty  [f  448]  p  237 

(2)  Realty  [$  449]  p  237 

I.  Amount  of  Property  to  Be  Attached  m  460-452]  p  237 

1.  In  General  [$  450]  p  237 

2.  Excessive  Levy       451-452]  p  238 

a.  In  General  [i  451]  p  238 

b.  Mode  of  Obtaining  Relief  [4  452]  p  238 
J.  Inventory  and  Appraisal  [H  453-459]  p  238 

■  1.  Necessity  for  [$  453]  p  238 

2.  Who  May  Make  [$  454]  p  239 

3.  Time  of  Making      455]  p  239 

4.  Form  and  Requisites  \U  456-457]  p  240 

a.  In  General      456]  p  240 

b.  Signature  [{  457]  p  240   
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5,  Service  of  Inventory  [$  468]  p  240 

6.  Effect  and  Conclusiveness  of  Inventory  and  Appraisitl  [i  459]  p  3ftO 
■  K,  Property  Previously  Levied  on  under  Other  Process  [ii  460-40if  p  240 

L  PereonaUy       460-463]  p  240 

a.  Who  May  Levy  [H  460-461]  p  240 

(1)  In  General  [$  460]  p  2k 

(2)  Deputies  H  461]  p  ^ 

b.  Manner  of  Levy  W  462-463]  p  241 

(1)  By  Of&eer  Who  Made  Previous  Levy  [i  402]  p  241 

(2)  By  Officer  Other  than  Oue  Who  Mads  Previous  Levy  H  463]p  242 
2.  SeiOty      464]  p  242 

L.  Sueeeasive  Levies  under  Same  Writ  H  465]  p  242 
M.  Effect  of  Levy       466-469]  p  242 

1.  7n  General      466]  p  242 

2.  Upon  Title  to  Property  H  467]  p  243 

3.  As  SttHsfaetion  of  Debt  or  Judgment      468]  p  244 

4.  Where  Effected  by  Improper  Means      460]  p  245 
K.  Defects  and  Objections       470-476]  p  245 

1.  In  General      470]  p  245 

2.  Who  May  Object  m  471-473]  p  245 

a.  For  Failure  to  FUe  Writ  and  Return  [$  471]  p  2^6 

b.  For  Insufficient  or  Invalid  Levy  [$  472]  p  245 

c  Where  Levy  Effected  through  Unlawful  Detention  [%  473]  p  246 

3.  Time  to  Object  \%  474]  p  246 

4.  Wmver  of  Objections  [$  475]  p  246 

5.  Effect  of  Entry  of  Judgment  \%  476]  p  246 
Zm.  BBTUBN  [%%  477-510]  p  246  . 

A.  Necessity  {%  477]  p  246 

B.  By  Whom  Made  U  478]  p  247 

C.  To  What  Court  Made  [i  479]  p  247 

D.  Time  for  Making  ft  480]  p  247 

E.  Form  and  Requtsites  [H  481-495]  p  248 

L  Beeitah  [$$  481-488]  p  248 

a.  As  to  Fact  of  Levy      481]  p  248 

b.  As  to  Manner  of  Levy  [i  482]  p  249 

c  As  to  Officer  Who  Made  Levy     483]  p  260 

d.  As  to  Time  of  Levy  H  484]  p  250 

e.  As  to  Place  of  Levy  U  485]  p  250 

f.  As  to  Personal  Service  or  Notice  [$  486]  p  260 

g.  As  to  Leaving  Copy  of  Writ  for  Record  [i  487]  p  261 

h.  Where  Levy  Made  Subject  to  Prior  Levy  [i  488J  p  2S1 

2.  Description  of  Property  Attached  [H  489-493]  p  261 

a.  Necessity      489]  p  251 

b.  Sufficiency  [$t  490-491]  p  252 

{1)  7m  Case  of  Personalty  [$  499]  p  352 
(2)  In  Case  of  Realty      491]  p  293 

c.  Showing  as  to  Defendant's  Ownership  [%  492]  p  8M 

d.  Showing  as  to  Value       493]  p  255 

3.  Signature      494]  p  255 

4.  Verification  [$  495]  p  255 

F.  Defects  and  Irregulanties  [H  496-499]  p  255 

1.  In  General      496]  p  255 

2.  Aider  of  Defects  [$$  497-499]  p  256 

a.  By  Extrinsic  Evidence  H  497]  p  256 

b.  By  Presumption      498]  p  256 

c.  By  Waiver  [4  499]  p  267 
-  O.  Amendment  [H  500-505]  p  257 

1.  Bight  to  Amend  [H  500-503]  p  257 

a.  In  General  [4  500]  p  257 

b.  Effect  of  Expiration  of  Officer's  Term      501]  p  268 

e.  Effect  of  Lapse  of  Time      502]  p  259 

d.  Effect  of  Intervening  Bights  of  Third  Persons  [J  508]  p  259 

2.  Notice  to  Adverse  Party      504]  p  259 

3.  Effect  of  Amendment  [i  505]  p  259 
H.  Recording  [U  506-510]  p  269 

1.  Necessity      506]  p  250 

2.  Time  of  Recording  [J  507]  p  260 

3.  Place  of  Recording  [i  508]  p  260 

4.  Sufficiency  of  Copy  or  Record     509]  p  260 

5.  Effect  of  Filing  or  Record      510]  p  261 
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L  Operation  and  Effect  of  Return  [H  511-olS]  p  26X 

1.  da  Evidence  GenerdUjf  [$  511]  p  261 

2.  Conclusivenm  [U  612-518]  p  262 

a:  Aa  to  Parties  or  Privies      512]  p  262 

b.  As  to  Levying  Officer  [$  5131  p  264 
&  ^9  to  Third  Persons  [$  5U]  p  266 

d.  In  Respect  to  Quantity  of  Goods  Seized  [$  515]  p  266 

e.  In  Respect  to  Ownership  of  Property       516]  p  266 
£.  In  Respect  to  Value  of  Property      517]  p  266 

g.  In  Respect  to  Matters  Not  Necessary  to  Be  Returned  [$  518]  p  266 
J.  Effect  of  Failure  to  Make  Return  [$  5191  p  266 
ZI7.  KATUBE  AHD  PRIOEITY  OF  ATTAOHUERT  LIEN  [((  620-589]  p  266 

A.  Nature  in  General  [i  520]  p  266 

B.  Date  of  Origin  H  521]  p  269 

C.  Duration  [$  522]  p  271 

D.  Extent  [H  523-525]  p  273 

1.  Property  Covered      523]  p  273 

2.  Interest  Covered  [$  524]  p  274 

3.  Amount  for  Which  Property  Bound  [$  525]  p  274 

E.  Release  or  Discharge  of  Lien  [%%  526-645]  p  275 

1.  By  Act  of  Creditor  or  Ris  Attorney       526-528]  p  275 

a.  Generally      526]  p  275 

b<  Waiver  or  Abandonment  [f  527]  p  276 

c.  Effect  of  Abandonment  [4  528]  p  277 

2.  By  Act  of  Debtor  [$  529]  p  278 

3.  By  Act  or  Omission  of  Levying  Officer       530-631]  p  279 

a.  Levy  on  Realty  [$  530]  p  279   

b.  Levy  on  Personalty  [$  531]  p  279  ' 

4.  By  Act  of  Third  Person      532]  p  279 

5.  By  Death  [H  533-634]  p  279 

a.  Of  Attaching  Creditor  H  533]  p  279 

b.  Of  Attachment  Debtor  U  534]  p  279 

6.  By  Dissolution  of  Corporation  [$  535]  p  281 

7.  By  Irregularities  [$  536]  p  281 

8.  By  Change  of  County  Lines  [J  537]  p  281 

9.  By  Judicial  Proceedings  [U  538-542]  p  281 

a.  To  Which  Creditor  Not  a  Party  [$  538]  p  281 

b.  In  the  Main  Action  [H  539-542]  p  282 

(1)  In  General       539]  p  282 

(2)  Judgment  for  Defendant      540]  p  283 

(3)  Discontinuance,  Dismissal,  or  Notauit  f  $  541]  p  284 

(4)  Judgment  for  Plaintiff      542]  p  284 

10.  By  Legislative  Enactment  [$  543]  p  286 

11.  By  Discharge  of  Debtor  on  Taking  Poor  Debtor's  Oath  [4  544]  p  285 

12.  By  Expiration  of  Term  of  Officer  Granting  Attachment  [$  545]  p  285 

F.  Restoration  of  Lien  [$  546]  p  285. 

G.  Priorities  [H  547-589]  p  286 

1.  Between  Attachments  and  Other  Liens  or  Claims  [$4  547-659}  p  286 

a.  General  Rule      547]  p  286 

b.  Applications  of  Rule  [H  548-553]  p  288 

(1)  Liens  [H  548-5521  p  288 

(a)  In  General  [$  548]  p  288 

(b)  Mortgages       5491  p  289 

(c)  Judgments  H  550]  p  290 

(d)  Executions      551]  p  291 

(e)  Garnishment  [$  552]  p  292 

(2)  Sales,  Conveyances,  and  Assignments  [$  553]  p  292 

c.  Property  Fraudulently  Obtained  by  Debtor  [$  554]  p  294  ' 

d.  Properttf  Fraudulently  Conveyed  by  Debtor  [$  555]  p  294 

e.  Effect  of  Statutory  Requirements  as  to  Recording  iff  Transfers  or  Eneumbranoes 

[U  556-559]  p  295 

(1)  In  Respect  to  Personal  Property        556-557]  p  295 

(a)  In  General      556]  p  295 

(b)  Effect  of  Actual  Notice  [5  557]  p  297 

(2)  In  Respect  to  Real  Property         558-559]  p  297 

(a)  In  General  [%  558]  p  297  ' 

(b)  Effect  of  Actual  Notice  [ft  559]  p  298 

2.  Between  Successive  Attachments  [H  560-588]  p  299 

a.  General  Rule  [h  560]  p  299 

b.  Whether  Levy  or  Delivery  of  Writ  Governing  Oon*'^*"**''*"  P  ^ 
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c.  Statutory  Provisions  for  Pro  Rata  Sharing      562]  p  303 

d.  Postponement  of  Prior  Attachment        563-688]  p  304 

(1)  Power  of  Court      663]  p  304 

(2)  Right  to  Attack  Prior  Attachment       564]  p  304 

(3)  Grounds  for  Postponement        56S--67d]  p  305 

(a)  Jurisdictional  Defects  Generally  [$  565]  p  305 

(b)  Nonexistence  of  Grounds  of  Attachment  [$  566]  p  305 
(e)  Invalidity  of  Claim      567]  p  305  ■  ' 

(d)  Immaturity  of  Claim       568]  p  305 

(e)  Irregularities  [$  569]  p  306 

(f )  Alteration  of  Writ       5T0]  p  306 

(g)  Insolvency  of  Defendant  [$  571]  p  306 

(h)  Consent  to  Judgment       572]  p  306 

(i)  Assignment  of  Cause  of  Action  [$  573]  p  ^300' 
ij)  Fraud  t$  574]  p  306 

(k)  Directions  to  Officer  Not  to  Levy  [$  575]  p  307 
(1)  Change  of  Venue  [$  576]  p  307 

(4)  Proceedings  [$$  577-688]  p  307 

(a)  By  Petition  or  Motion  in  First  Action  [(f  577-587]  p  307 

aa.  Right  to  Proceed  in  This  Manner  [$  577]  p  307 
bb.  Time  for  Proceeding  [$  578]  p  307 
cc.  Defenses       579]  p  308 

dd.  Jurisdiction       580]  p  308'  .  '   '  ' 

ee.  Parlies  to  Intervention  [$  581]  p  308 

ff.  Notice  [$  582]  p  308  ■  '  '  :  -■  • 

gg.  Pleading       583]  p  308 

hh.  Evidence  [$  584]  p  308  * 

ii.    Judgment  [$  585]  p  308 

jj.  Review  [4  586]  p  309 

kk.  Costs  and  Interest  [t  587]  p  309 

(b)  By  Resort  to  Equity      588]  p  309  ■ 
3.  Between  Simultaneous  Attachments       589]  p  309 

XT.  CUSTODY  AND  DISPOSITION  OF  PROPEBTT  [H  590-830]  p  309 

A.  In  General      590]  p  309  * 

B.  Bights  and  DuHes  of  Attaching  Officer  [H  591-615]  p  309 

1.  Taking  and  Keeping  Possession        591-606]  p  309 

a.  In  General  U  591]  p  309 

b.  Nature  of  Taking  and  Possession        592-599]  p  311 

(1)  Control  of  Circumstances  and  Nature  of  Property  [^4  592^-593]  p  311 

(a)  In  General  [J  592]  p  311 

(b)  Property  Incapable  of  Manual  Seizure  [$  593]  p  311 

(2)  Delivery  to  Keeper,  Servant,  or  Agent  [$  594]  p  312 

(3)  Necessity  for  Continuous  Presence  [%  595]  ^»  312 

(4)  Allowing  Debtor  to  Use  Property  [$  596]  p  312 

(5)  Confusion  of  Goods  [$  597]  p  312 

(6)  Delivery  of  Property  to  Claimant  H  598]  p  312 

(7)  Return  of  Property  to  Debtor      699]  p  312 

e.  Place  of  Custody  [H  600-601]  p  31S 

(1)  In  General  [i  600]  p  313 

(2)  Removal  from  State  [$  601J  p  313  , 

d.  Extent  of  Officer's  Interest  [U  60^-604]  p  313 

(1)  In  General      602]  p  313 

(2)  Effect  of  Close  of  Official  Term  [J  603]  p  313 

(3)  Where  Property  Jointly  Owned  [$  604]  p  313 

e.  Payment  into  Court  [\  605]  p  313 

f.  Permitting  Examination  of  Books' and  Papers'     606]  p  313 

2.  A^ioris  for  Violation  of  Possession        607-615]  p  313^ 

a.  Right  of  Action  [$  607]  p  313 

b.  Form  of  Action  [$$  608-609]  p  314 

(1)  Replevin,  Trespass,  or  Trover  [$  608]  p  314 

(2)  Contempt  Proceedings  [$  609]  p  314 

c.  Conditions  Precedent  [$  610]  p  314 

d.  Defenses  [J  611]  p  314 

e.  Venue  {%  612]  p  315 

f.  Pleading  [$  613]  p  315 

g.  Evidence  H  6141  p  315 

h.  Damages  [{  615]  p  315  [ 

C.  Delivery  to  Receiptor  or  Bailee  [$4  616-675]  p  315  ^  ', ' 

1.  Origin  and  Nature  of  Receipts       616]  p  315  '\ 
  2.  Power  and  Duty  of  Officer  as  to  Taking  Receipt  [U  617-618]  p  315.   
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B.  In  General      617j  p  315 

b.  Effect  of  Direction  and  Approval  of  Creditor  [i  6181  p  316 

3.  Who  May  Be  Receiptor      619]  p  316 

4.  Form  and  lUquintea  of  Beceipt  [i  620]  p  316 

5.  Egeet  of  Beceipt  [H  621-626]  p  317 
ft.  Jn  General  [i  621]  p  317 
b.  Upon  Attachment  Lten       622]  p  317 
e.  Upon  Valuation  of  Property  {%  623]  p  318 

d.  Vp<m  Bight  of  Receiptor  to  Assert  Title  or  lAen  [f  (  624-626]  p  318 

(1)  In  General       624]  p  318 

(2)  Ettoppel  {%%  625-626]  p  318 

(a)  In  Action  on  Receipt  [$  625]  p  318 

(b)  In  Action  by  Receiptor  for  Wror%gful  Attachmma      626]  p  319 

6.  Bighte,  Duties,  and  Liabilities  of  Receiptor  [H  627-632]  p  319 
a.  In  General  [$  627]  p  319 

Conversion  of  PropeHy      628]  p  319 

e.  Indemnity  or  Reimbursement  of  Receiptor  p  319 
d.  BedeUvery  of  Property       630-632]  p  319 

(1)  In  Generai  [H  630-631]  p  319 

(a)  Duty  to  Redeliver  on  Demand  [(  630]  p  319 

(b)  Bight  to  Bed^ver  before  Demand      631]  p  320 

(2)  To  Debtor  [f  632]  p  320 

7.  BeUaee  and  Diacharge  of  Beeeiptor       633-643]  p  320 

a.  Who  May  BeUaae      633]  p  320 

b.  Effect  of  ParUeular  Matters  as  ReUaeimg  or  Discharging  Receiptor  [M  634-643] 
p321 

1)  Death  of  lAve  Stock  [t  634]  p  321 

2)  Dissolution  of  Attachment        635-636]  p  321 

(a)  In  General      635]p  321 

(b)  By  BaiUeruptcy  or  Insolvency  of  Debtor  [S  636]  p  321 

(3)  Exeention  against  Body  of  Debtor      637]  p  321 

(4)  Forbearance  to  Enforce  Beceipt      638]  p  321 . 
(6)  Proeeedinga  in  Main  Action  [i  639]  p  321 

(6)  Payment  of  Judgment       640]  p  321 

(7)  BedeUvery  of  Property  to  Opcer  H  641]  p  321 

(8)  Sale  by  Consent  of  Pariies  [$  642]  p  322 

(9)  Subsequent  Attachment      643]  p  322 

8.  Actione  to  Protect  Possession      644]  p  3!& 

9.  Aetiont  on  BeeeipU  [^S  645-^75]  p  ^ 

a.  Bight  of  Action      645]  p  Xi2 
k  Form  of- Action  [$  646]  p  382 

o.  Demand  as  Condition  Precedent  [M  647-653]  p  322 
*    (1)  Necesnty  {\%  647--64S]  p  323 

(a)  Upon  Beeeiptor  \%  647] p  322 

(b)  Upon  Attaching  Officer      648]  p  323 

(2)  By  Whom  Made      640]  p  323 

(3)  Upon  Whom  Made       650]  p  323 

(4)  Time  of  Making  H  651  ]p  323 

(5)  Place  of  Making  U  652]  p  333 

(6)  Sufficiency  [f  653]  p  323 

d.  Defenses        654-668]  p  324 

(1)  In  General  [$  654]  p  324 

(2)  Amendment  of  Writ       655]  p  324 

(3)  Application  of  Goods  on  Debt      656]  p  324 

(4)  Death  of  Debtor  [$  657]  p  324 

(5)  Denial  of  Attachment  and  Receipt  of  Goods  [$  658]  p  324 

(6)  Error  in  Names  of  Parties  [$  659]  p  324 

(7)  Excessive  Levy  [J  660]  p  324 

(8)  Exemption  of  Property      661]  p  324 

(9)  Failure  to  Levy' Execution  [$  662]  p  324 

(10)  Fraud  on  Receiptor       663]  p  324 

(11)  Insufficiency  of  Return  f$  664]  p  324 

(12)  Invalidity  of  Judgment       665]  p  324 

(13)  Lack  of  Qualification  of  Officer      666]  p  325 

(14)  Set-Off  of  Debtor  against  Creditor  f$  667]  p  325 

(15)  Tender      668]  p  325 

e.  Pleading      669]  p  325 

f.  Evidence        670-672]  p  325 

(1)  Burden  of  Proof  [$  670]  p  325 

(2)  Admissibaity  [f  671]  p  325 
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(3)  Sufficiency      672]  p  325 
g.  Damages       673-675}  p  326 

(1)  in  General  [$  673]  p  326 

(2)  Where  Part  of  Goods  Seized  under  Superior  Title  [$  674]  p  326 

(3)  Where  Property  Returned  to  Debtor      675]  p  326 

D.  Behaee  by  Direction  of  Parties  H  676]  p  326 

E.  BeUase  on  Security       677-783]  p  326 

1.  Discretion  of  Officer  Indspendent  of  Statute  [i  6771  p  326 

2.  Special  BaU  [J  678]  p  327 

3.  Fortheonnnff,  Replevy,  or  Dissolution  Bond       679-7831  p  327 

a.  in  General      679]  p  327 

b.  Consideration  [$  680]  p  329 
c  Time  for  Giving  [$  681]  p  329 

d.  By  Whom  Given  m  682-684]  p  330 

1)  In  General  [$  682]  p  330 

2)  Sureties  [H  683-684]  p  330 

(a)  In  General       683]  p  330 

(b)  Subatitution  or  Addition  of  Sureties       684]  p  331 

e.  To  Whom  Given;  Obligee  [$  685]  p  331 

f.  Form  and  Sufficiency       6S6-688]  p  331 

1)  In  General      686]  p  331 

2)  Substantial  Compliance  with  Statute;  Clerical  Errors  or  Imperfections 
687]  p  332 

(3)  Validity  as  Common-Law  Obligation      688]  p  332 

g.  Amount  [$  689]  p  333 

h.  Approval  of  Bond;  Order  of  Discharge  [i  690]  p  333 

i.  Construction      691]  p  334 
j.  Effect        692-702]  p  335 

(1)  On  Hen  of  Attachment       692-693]  p  335 

(a)  Forthcoming  Bond  [$  692]  p  335 

(b)  Dissolution  Bond      693]  p  335 

(2)  As  Appearance  [$  694]  p  337 

(3)  On  Right  to  Question  or  Attack  Attachment        695-696]  p  337 

(a)  Forthcoming,  Delivery,  or  Replevy  Bond  [J  695]  p  337 

(b)  Dissolution  Bond  [$  696]  p  338 

(4)  On  Right  to  Proceed  to  Judgment      697]  p  338 

(5)  On  Right  to  Possession       698]  p  339 

6)  On  Liability  to  Personal  Judgment  [$  699]  p  339 

7)  On  Right  to  Question  Ownership  of  Property       700]  p  339 

(8)  On  Liability  to  Subsequent  Attachment  [$  701]  p  340 

(9)  On  Rights  with  Respect  to  Attachment  Bond  [\  702]  p  340 
k.  Effect  of  Appeal,  Supersedeas,  or  Stay  Bond  [%  703]  p  340 

L  Liability  of  Obligors  [$4  704-716]  p  340 

(1)  In  General  [i  704]  p  340 

(2)  Liability  of  Sureties  for  Waste  or  Conversion  [$  705]  p  341 

(3)  Liability  of  Person  Bonding  Property  without  Knowledge  or  Consent  of 

Attachment  Defendant      706]  p  341 

(4)  Necessity  for  Redelivery  of  Property       707]  p  341 

(5)  Necessity  for  Judgment        708-713]  p  341 

(a)  In  General      708]  p  341 

(b)  Character  of  Judgment  [${  709-710]  p  342 

aa.  In  General       709]  p  342 

bb.  Necessity  for  Direction  as  to  Attachment  [$  710]  p  342 

(c)  Against  Whom  Rendered        711-713]  p  343 

aa.  in  General      711]  p  343 

bb.  Against  Less  Than  All  of  Defendants  [f(  712-713]  p  343 
(aa)  in  General      712]  p  343 

(bb)  Against  Defendant  Other  Than  Owner  of  Property 
[$  713]  p  343 

(6)  Necessity  for  Execution  [$  714]  p  343 

(7)  Necessity  for  Demand  [§  715]  p  344 

(8)  Concurrent  Liability  with  That  of  Sureties  on  Appeal  Bond  [f  716]  p  345 
m.  Discharge  of  Sureties       717-737]  p  345 

(1)  By  Payment  or  Surrender  of  Property  [H  717-718]  p  345 

(a)  Forthcoming,  Replevy,  or  Release  Bond  [(  717]  p  345 

(b)  Dissolution  Bond  f(  718]  p  346 

(2)  By  ntegdUt^^  Impossibility  of  Performance  of  Condition  719-7^] 

fa)  In  General  [$  719]  p  346 
 (b)  Impossibility  of  Performance  through  Act  of  Plaintiff  [%  720]  p  346 
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(3)  By  Decree  Establishing  Exemption  of  Property  [$  721]  p  346 

(4)  By  Setting  Aside  of  Attachment  [5  722]  p  346 

(5)  By  Levy  of  Subsequent  Attachment  [$  723]  p  347 

(6)  By  Levy  of  Execution      724]  p  347 

(7)  By  Arrest  of  Debtor  o»  Execution  [{  725]  p  347 

(8)  By  Amendments  [$  72()]  p  347  ' 

,   (9)  By  Death  of  Defendant  in  Attachment  [$  727]  p  348  ' 

(10)  By  Bankruptcy  of  Debtor  [$  728]  p  348 

(11)  By  Acceptance  of  Dividend  from  Assigned  State  of  Defendant  [i  729] 

p  348 

(12)  By  Release  of  Indemnity      730]  p  348 

(13)  By  Requiring  Further  Sureties  or  Execution  of  New  Bond  [i  731]  p  348 

(14)  By  Reference  to  Arbitration  [$  732]  p  348 

(15)  By  Removal  of  Cause  [$  733]  p  348 

(16)  By  Delay  in  Execution  [$  734]  p  349 

(17)  By  Judgment  for  Defendant  [$  735]  p  349 

(18)  By  Discontinuance  as  to  Part  of  Defendants       736]  p  349 

(19)  Miscellaneous      737]  p  349 

n.  Enforcement  of  Liability        738-783]  p  349  ^ 

(1)  Right  of  Action  [$  738]  p  349 

(2)  Nature  and  Form  of  Remedy        739-741]  p  350 

(a)  Statutory  Remedies  [H  739-740]  p  350 

aa.  Scire  Facias,  Rule,  Motion,  or  Entry  of  Judgment  [4  739] 
p  350 

bb.  Compliance  with  Statute      740]  p  350  ' 

(b)  Action  on  Bond  [$  741]  p  351 

(3)  Conditions  Precedent  [$  742]  p  351 

(4)  Time  for  Bringing  Action  \^  743]  p  351 

(5)  Defenses  and  Estoppel  [H  744-753]  p  351 

(a)  In  General  [$  744]  p  351 

(b)  Estoppel  by  Recitals  in  Bond      745]  p  351 

(c)  Defects  or  Irregularities  in  Principal  Action  [%  746]  p  352 

(d)  Denial  of  Valid  Levy      747]  p  352 

(e)  Denial  of  Liability  of  Property  to  Seizure      748]  p  352 

(f)  Inquiry  into  Grounds  of  Attachment       749]  p  352 

(g)  As  to  Judgment  in  Original  Action       750]  p  352 

(h)  Fraud  or  Mistake      751]  p  353 

(i)  Jurisdictional  Objections  752]  p  353 
(j)  In  Summary  Proceedings       753]  p  353 

(6)  Parties  m  754-760]  p  353 

(a)  Plaintiff        754-759]  p  353 

aa.  In  General      754]  p  353 
bb.  On  Assignment  of  Bond        755-756]  p  354 
(aa)  By  Officer  [$  755]  p  354 
(bb)  By  Attachment  Plaintiff  [$  756]  p  354 
cc.  Real  Party  in  Jnterest  [$  757]  p  354 
dd.  Bond  Running  to  Several  Obligees  [$  758]  p  354 
ee.  Bond  for  Benefit  of  All  Attaching  Creditors  [4  759]  p  354 

(b)  Defendant  [$  760]  p  355 

(7)  Pleading        761-768]  p  355 

(a)  Declaration  or  Complaint        761-766]  p  355 

aa.  In  General  [i  761]  p  355 

bb.  Alleging  Execution  and  Delivery  of  Bond  [$  762]  p  355 
cc.  Setting  Out  Condition  and  Breach  of  Bond       763]  p  365 
dd.  Averring  Facta  Concluded  by  Recitals  in  or  Execution  of  Bond 

[f  764]  p  356 
ee.  Action  on  Bond  to  Prevent  Levy      765]  p  356 
ff.  Action  to  Recover  for  Diminution  in  Yahte  of  Property  [&  766' 

p  356 

(b)  Plea  or  Answer      767]  p  356 

(c)  Judgment  on  Pleadings       768]  p  36T 

(8)  Issues  [$  769]  p  357 

(9)  Variance  [$  770]  p  357 

(10)  Evidence  [$$  771-774]  p  357 

(a)  Presumptions  [\  771]  p  357 

(b)  Burden  of  Proof  [$  772]  p  357 

(c)  Admissibility  [$  773]  p  358 

(d)  Weight  and  Sufficiency  H  774]  n  358 

(11)  Trial  [$  775]  p  359 

  (12)  Motion  to  Quash  Bond  [$  776]  p  359  
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(13)  Judgment  [$  777]  p  359  ■ 

(14)  Measure  of  Recovery        778-783]  p  359 

(a)  In  General  [$  778]  p  359 

(b)  Amount  of  Judgment  or  Claim,  or  Value  of  Property  [%%  779-781] 

p  359 

aa.  In  General  [$  779]  p  359 

bb.  Time  as  of  Which  Value  to  Be  Computed  [$  780]  p  360 
cc.  How  Value  Determined       781]  p  360 

(c)  Depreciation  in  Value  [}  782]  p  361 

(d)  Interest       783]  p  361 

F.  Sale  and  Disposition  of  Property  or  Proceeds  [H  7S4r-814]  p  361 

1.  Sale  before  Judgment       784-787]  p  361 

a.  In  General      784]  p  361 

b.  Where  Property  Perishable,  Liable  to  Depreciation,  or  Expensive  to  Keep  [i  785] 

p  361 

c.  Effect  of  Dftermination  of  Necessity  of  Sale  [$  786]  p  362 

d.  Nature  and  Effect  of  Sale  [$  787]  p  362 

2.  Sale  after  Replevy  or  Dissolution  of  Attachment      788]  p  362 

3.  Sale  by  Consent  [i  789]  p  362 

4.  Duty  of  O^eer  to  Sell  [f  790]  p  363 

5.  Proceedings  [U  791-806]  p  363 

a.  In  General  [$  791]  p  363 

b.  Order  of  Sale       793-797]  p  363 

(1)  Necessity  for  [$  792]  p  363 

(2)  Jurisdiction  to  Make  15  793]  p  363 

(3)  Application  for  Order  [$  794]  p  363 

(4)  Time  for  Making  Order  [$  795]  p  363 

(5)  Sufficiency  of  Order  [$  7961  p  363 

(6)  Collateral  Attack  on  Order  [5  797]  p  363 

e.  Notice  of  Appraisal  and  Sale       798]  p  363 

d.  Time  of  Sale  [5  799]  p  364 

e.  Terms  of  Sale  [$  800]  p  364 

f.  Mode  and  Conduct  of  Sale      801]  p  364 

g.  Sale  of  Part  of  Property  [5  802]  p  364 

h.  Sale  of  Real  Estate  [$  803]  p  364 
L  Indemnity  Bond  [$  804]  p  366 

j.   Return  and  Confirmation  [$  805]  p  365 
k.  Recovery  of  Purchase  Money      806]  p  365 

6.  Title,  Bights,  and  Liabilities  of  Purchaser      807]  p  365 

7.  Disposition  of  Proceeds  or  Property        808-814]  p  366 

a.  In  General  [$  803]  p  366 

b.  Notice  [$  809]  p  367 

c.  Release  of  Property  under  Excessive  Levy  [J  810]  p  367 

d.  According  to  Priority  of  Lien  [$  811]  p  367 

e.  Upon  Dissolution,  Release,  or. Payment       812]  p  388 
1  Application  of  Surplus  [$  813]  p  368 

pr.  Rights  as  to  Interest  on  Proceeds  [5  814]  p  368 

G.  Proceedings  by  Trustees  or  Auditors        815-818]  p  368 

1.  In  General  [$  815]  p  368 

2.  Powers  and  Duties  [$  816]  p  368 

3.  Liabilities      817]  p  369 

4.  Report  and  Action  Thereon      SIS]  p  369 

H.  Charges  for  Care  and  Preservation  of  Property        819-829]  p  370 

1.  Rights  as  to  [H  S19-820]  p  370 

a.  In  General      819]  p  370 

b.  Necessity  and  Reasonableness  of  Expenses  Incurred      820]  p  370 

2.  UdbUity  for       821-825]  p  370 

a.  Of  Debtor  [$$  821-822]  p  370 

(1)  In  General  [$  821]  p  370 

(2)  Support  of  Live  Stock      822]  p  371 

b.  Of  Creditor  [{  823]  p  371 

c.  Of  Third  Person      824]  p  371 

d.  Who  Directly  Liable  to  Custodian  [$  825]  p  371 

3.  Allowance  and  Enforcement        826-829]  p  371 

a.  In  General      826]  p  372 

b.  Amount      827]  p  372 

<       '       e.  Taxation  as  Costs  [$  828]  p  372 

d.  Uen;  Deduction  from  Proceeds  [$  829]  p  372 
r.  LiahilHies  in  Case  of  Loss  or  Destruction  of  Property      830]  p  373 
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TTL  CUJMB  OF  THIRD  PERSON'S  [H  831-079]  p  373 

A.  Presentation  and  Determination  of  Claims  m  831-937]  p  373 

1.  Bights  of  Third  Persons  in  General  [J  831]  p  373 

2.  Who  May  Intervene  [^  832-842]  p  374 

a.  In  General      832]  p  374 

b.  Lienholders      833]  p  376 

e.  Claimants  Subsequent  to  Attachment  [i  834]  p  377 

d.  Jwtior  Attaching  Creditors  [$  835]  p  377 

e.  General  Creditors  [$  836]  p  377 

£.  Assignee  of  Defendant  [I  837]  p  377 

g.  Estoppel  to  Assert  Claim  [H  838-842]  p  377 

(1)  In  General  [t  838]  p  377 

(2)  Claim  of  Attaching  Plaintiff  [4  839]  p  378 

(3)  Effect  of  Receipting  for  Property  [$  840]  p  378 

(4)  Effect  of  Giving  Bond      841]  p  378 

(5)  Effect  of  Suing  Out  Writ  of  Replevin  [i  842]  p  379 

3.  Subject  Matter  of  Claim  [$  843]  p  379 

4.  Nature  of  Claim  \%  844]  p  379 

5.  Time  for  Intervening  [H  845-846]  p  379 

a.  In  General  [t  845]  p  379 

b.  After  Sale  of  Property  [{  846]  p  380 

6.  Notice  of  Claim  or  Demand  of  Property        847-857]  p  380 

a.  Necessity  for       847-848]  p  380 

(1)  in  General      847]  p  380 

(2)  By  Mortgagee  [$  848]  p  381 

b.  Time  for  Giving  [$  849]  p  381 

C  Form  and  Sufficiency  [H  850-854]  p  382 

(1)  In  General  [4  850]  p  382 

(2)  Description  of  Property  [H  851-852]  p  382 

(a)  In  General  [$  851]  p  382 

(b)  Commingled  Goods  [$  852]  p  382 

(3)  Statement  of  Claimant's  Interest       853]  p  383 

(4)  Statement  of  Indebtedness  [f  8^]  p  383 

d.  Service  or  Filing      855]  p  384 

e.  Effect  of  Filing  Claim  [$  856]  p  384 

f.  Waiver  of  Notice  or  Defects  Therein  [%  857]  p  386 

7.  Account  m  858-862]  p  385 

a.  Demand  for       858]  p  385 

b.  Sufficiency        859-861]  p  385 

(1)  In  General  [J  859]  p  385 

(2)  Effect  of  Inaccuracies  and  Omissions  [$  860]  p  3^ 

(3)  Effect  of  False  Account  [J  861]  p  386 

c.  Effect  of  Failure  to  Furnish  Account  [$  862]  p  386 

8.  Indemnity  Bond      863]  p  386 

9.  Action  or  Proceeding  to  Establish  Title  or  Recover  Possession        864-^7]  p  386 

.ft.  Form  of  Remedy        864-865]  p  386 

(1)  In  General  [$  864]  p  386 

(2)  Election      865]  p  387 

b.  Nature  of  Intervention  Proceedings  [}  866]  p  387 
e.  Conditions  Precedent  [H  867-869]  p  388 

(1)  Affidavit  [U  867-868]  p  388 

(a)  Necessity  [$  867]  p  388 

(b)  Sufficiency      868Jp  388 

(2)  Bond  [J  869]  p  388 

d.  Defenses  [$  870]  p  388 

e.  Jurisdiction  [$$  871-872]  p  388 

(1)  In  General  [$  871]  p  388 

(2)  Removal  of  Controversy  [(  872]  p  389 

f.  Parties       873-874]  p  389 

(1)  Necessary  Parties  [$  873]  p  389 

(2)  Proper  Parties  [$  874]  p  389 

g.  PUading  [$$  875-883]  p  390 

(1)  Complaint,  Petition,  or  Interplea  [$$  875-881]  p  390 

(a)  In  General  [$  875]  p  390 

(b)  Particular  Averments  [H  876-880]  p  390 

aa.  Showing  Right  to  Intervene  [$  876]  p  390 

bb.  Showing  Right  to  Relief  [$  877]  p  390 

cc.  Showing  Nature  of  Claim  [$  878]  p  390 

dd.  Dental  of  Claim  of  Attachment  Plaintiff      879]  p  391 

ee.  Description  of  Property  [f  880]  p  391 

For  Ut«r  omm,  drntopmanli  and  ohaafM  In  the  law  sea  cumulative  Annotations,  same  title,  pap^d  note  namlMr. 

Digitized  by  VjOOQIC 


ATTACBMENT 


[6C.J.]  19 


(c)  Amendmenta  [(  881]  p  391 

(2)  Plea  or  Answer      882]  p  391 

(3)  Replication  or  Reply  H  883]  p  391 
h.  Issues,  Proof,  and  Variance  [j  884]  p  391 
i  Evidence        885-910]  p  394 

(1)  Presumptions  U  ^]  P  394 

2)  Burden  of  Proof  [$  886]  p  394 

3)  Admisaibility  m  887-903]  p  395 

(a)  In  General       887]  p  395 

(b)  Acts,  Admissions,  or  Declarations  of  Parties  [H  88S-890]  p  396 

aa.  Attachment  Defendant  H  888]   p  396 
bb.  Claimant       889]  p  396 

cc.  Person  in  Possession  of  Property  [$  890]  p  397 
(e)  Affidavit  and  Bond  of  Claimant       891]  p  397 

(d)  Proceedings  in  Attachment  m  892-894]  p  397 

aa.  Writ  [$  892]  p  397 

bb.  Inventory  or  Appraised      893]  p  397 

cc.  Judgment       894]  p  397 

(e)  Matters  Occurring  after  Attachment  U  895]  p  397 

(f)  Relationship  of  Claimant  and  Debtor  [$  896]  p  397 

(g)  To  Contradict  Officer's  Return  [$  897]  p  397 

(h)  To  Show  Fraud  [U  898-900]  p  397 

aa.  In  Judgment      898]  p  397 

bb.  In  Defendant's  Acquisition  of  Property  [i  899]  p  398 
cc.  In  Transfer  to  Claimant  [$  900]  p  398 

(i)  To  Show  Indebtedness  to  Claimant      901]  p  398 
(j)  To  Show  Title  in  Third  Person      902]  p  398 
(k)  To  Show  Value  of  Property  [$  903]  p  398 

(4)  Weight  and  Sufficiency  [U  904-910]  p  398 

(a)  On  Behalf  of  Attaching  Creditor  Generally  [$  904]  p  398 

(b)  On  Behalf  of  Claimant  Generally      905]  p  399 

(c)  As  to  Identity  of  Property      906]  p  400 

(d)  As  to  Ownership  of  Property       907]  p  400 

(e)  As  to  Fraud  in  Transfer  by  Defendant  in  Attachment  to  Claimont 

[$  908]  p  400 

(f )  Aa  to  Indebtedness  of  Defendant  to  Plaintiff  [f  909]  p  400 

(g)  As  to  Validity  of  Wnt  [i  910]  p  400 
j.  Trial  [M  911-921]  p  400 

(1)  In  General  [$  911]  p  400 

(2)  Consolidation  of  Claims  under  Several  Attachments  [$  912]  p  400 

(3)  Order  of  Trying  Right  to  Attached  Property  and  Principal  Action  [J  913] 

p  401 

(4)  Bight  to  Jury  Trial  [J  914]  p  401 

(6)  Right  to  Open  and  Close       915]  p  401 

(6)  Questions  of  Law  and  Fact       916]  p  401 

(7)  Instructions  917]  p  402 
<8)  Verdict  [U  918-921]  p  403 

(a)  In  General  [$  918]  p  403 

(b)  Assessing  Value  of  Property  [$  919]  p  404 
(e)  Amendment  of  Verdict  [$  920]  p  404 

(d)  Effect  of  Insufficient  Verdict  [J  921]  p  404 
k.  Judgment       922-927]  p  405 

(1)  In  General  [(  922]  p  405 

(2)  Assessment  of  Value  of  Property       923]  p  405 

(3)  Where  Claimant  or  Intervener  Successful       924]  p  405 

(4)  Where  Claimant  or  Intervener  Unsuccessful  [$  925]  p  406 

(5)  Amendment  or  Reformation  of  Judgmmt      {^6]  p  4^ 

(6)  Effect  of  Judgment  [f  927]  p  407 
L  Exeention  H  928]  p  407 

BL  Appeal  and  Error      929-935]  p  407 

(1)  Right  of  Review  [$  920]  p  407 

(2)  To  What  Court  Appeal  Ues  [%  930]  p  408 

(3)  Parties  [%  931]  p  408 

(4)  Time  for  Taking  and  Perfecting      932]  p  408 

(5)  Supersedeas  or  Stay  of  Proeeedinffa  [i  933]  p  408 

(6)  Record      934]  p  408 

(7)  Scope  and  Extent  of  Review  [i  935]  p  408 
n.  Coats      936]  p  408 

o.  Damages       937]  p  409 
B.  Claimant's  Bond  for  Possession  or  Release  of  Property  [jj  938-^63]  p  410  
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L  Right  to  Obtain  Release  of  Property  on  Giving  Bond       93S]  p  410 

2.  Form  and  Requisites  of  Bond       939-944]  p  410 

a.  In  General  [$  M9]  p  410 

b.  Amount       940]  p  410 

c.  Obligee  [$  941]  p  410 

d.  Execution  [$  942]  p  411 

e.  Amendment      943]  p  411 

f.  Waiver  of  Defects  [$  944]  p  411 

3.  Faing  of  Bond  [$  945]  p  411 

4.  Operation  and  Effect  of  Bond  [H  946-949]  p  411 

a.  In  General  [$  946]  p  411 

b.  On  Attachment  Lien      947]  p  411 

c.  On  Subsequent  Claims  or  Liens      948]  p  411 

d.  Presumption  as  to  Nature  of  Custody  of  Claimant  [%  949]  p  411 

5.  Liability  on  Bond  [H  950-962]  p  411 

a.  Liability  of  Claimant  [$  950]  p  411 

b.  Liability  of  Sureties        951-952]  p  412 

{I)  In  General  [$  951]  p  412 
(2)  Discharge  [$  952]  p  412 
C  Enforcement  of  Liability        953-961]  p  412 

(1)  Form  of  Proceeding       953]  n  412 

(2)  When  Action  Accrues       954]  p  412 

(3)  Defenses  [$  955]  p  413 

(4)  Parties       956]  p  413 

(5)  Pleading  [$  957]  p  413 

(6)  Issues  [4  958]  p  413 

(7)  Evidence  [$  959]  p  413 

(8)  Trial      960]  p  414 

(9)  Judgment       961]  p  414 

d.  Extent  of  Liability;  Damages  Recoverable  [$  962]  p  414 

6.  Release  of  Security  [$  963]  p  415 

C.  Recovery  of  Damages  for  Dispossession  [§$  964r-979]  p  416 

1.  Right  of  Action  [$  964]  p  415 

2.  Persons  Liable        965-967]  p  416 

a.  Levying  O^cer       965]  p  416 

b.  Attaching  Creditor       966]  p  416 

c.  Sureties  on  Attachment  Bond  [J  9671  p  417 

3.  Form  of  Action  [4  968]  p  417 

4.  Defenses  [$  969]  p  417 

5.  Parties  [4  970]  p  418 

6.  Pleading  m  971-972]  p  418 

a.  Complaint,  Declaration,  or  Petition  [4  971]  p  418 

b.  Plea  or  Answer      972]  p  418 

7.  Issues  [$  973]  p  418 

8.  Evidence  [$?  974-975]  p  418 

a.  On  Behalf  of  Plaintiff  [$  974]  p  418 

b.  On  Behalf  of  Defendant  [$  975]  p  419 

9.  Trial      976]  p  419 

10.  Damages  [U  977-979]  p  419 

a.  In  General  \^  977]  p  419 

b.  Measure  of  Damages  [$  978]  p  ^0 

c.  Punitive  or  Exemplary  Damages       979]  p  421 
Xm  DISSOLUTION,  QUASHAL.  OR  VACATION       980-1104]  p  421 

A.  In  General  \^  980]  p  421 

B.  Grounds  for  Dissolution,  Etc.  [$5  981-1000]  p  421 

1.  In  General  [$981]  p  421 

2.  Lack  of  Jurisdiction       982]  p  422 

3.  Pendency  of  Another  Action      983]  p  422 

4.  Failure  to  Submit  Rights  to  Proper  Court  for  Adjudication  [i  984]  p  422 

5.  Fraud  [4  985]  p  422 

6.  Failure  of  Plaintiff  to  Show  Cause  of  Action  [$  986]  p  422 

7.  Amendment  of  Pleadings  [$  987]  p  423  r  t^, 

8.  Insufficiency  of  Cause  of  Action  to  Support  Attachment  [4  988]  p  423 

9.  Transfer  of  Cause  of  Action  [$  989]  p  424 

10.  Nonexistence  of  Grounds  of  Attachment  [$  990]  p  424 

11.  Defects  in  Proceedings  to  Obtain  Attachment  [{  991]  p  425 

12.  Errors  or  Variance  as  to  Amount  of  Claim  [$  992]  p  429 

13.  Variance  as  to  Character  of  lAabQity      993]  p  430 

14.  Improper  Levy  [$  994]  p  430 

15.  Payment  of  Debt  ^  995]  p  430  . 
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16.  Tender  [$  996]  p  430 

17.  Offer  of  Security  [$  997]  p  430 

18.  Concurrent  Attempt  to  Enforce  Other  Security  [J  9^]  p  430 

19.  Lack  of  Interest  in  Attached  Property  [$  999]  p  430 

20.  Property  Not  Subject  to  Attachment  [$  lOOOj  p  431 

C.  Effect  of  Appearance  aa  Discharge  of  Attachment  [\  1001]  p  431 

D.  Who  May  Move  or  Plead  [M  1002-1017]  p  431 

1.  Defendant  in  Attachment        1002-1004]  p  431 

a.  In  General  [$  1002]  p  431 

b.  Ownership  of  Property  as  Bearing  on  RiglU  [(  1003]  p  432 

c.  Waiver  or  Estoppel  [$  1004]  p  433 

2.  Assignee  of  Defendant  [$  1005]  p  434 

3.  Grdntee  or  Vendee  of  Defendant  [$  1006]  p  434 

4.  Receiver  for  Defendant  [$  1007]  p  434 

5.  Trustee  in  Insolvency  of  Defendant  [$  1008]  p  434 

6.  Personal  Representative  of  Defendant  [$  1009]  p  435 

7.  Holder  of  Lien  on  Property  Attached  [$  1010]  p  435 

8.  Claimant  of  Attached  Property       3011]  p  435 

9.  Sureties  on  Replevy  Bond  [i  1012]  p  435 

10.  Creditors  of  Defendant  [4  1013]  p  436 

11.  Garnishee  [$  1014]  p  437 

12.  Person  of  Same  Name  as  Defendant  [}  1015]  p  437 

13.  Plaintiff  in  Attachment  [$  1016]  p  437 

14.  Amicus  Curiee  [$  1017]  p  437 

K  Jurisdiction  to  Dissolve,  Quash,  or  Vacate  [i  1018]  p  437 
F.  Proceedings        1019-1082]  p  438 

1.  In  General  [$  1019]  p  438 

2.  Action  by  Court  ex  Mero  Motu      1020]  p  438 

3.  Motion  or  Rule  to  Show  Cause  [H  1021-1063]  p  438 

a.  Propriety  of  Proceeding        1021-1022]  p  438 

(1)  Where. Defects  Apparent  of  Record  [i  1021]  p  438 

(2)  Where  Defects  Not  Apparent  of  Record  [ft  1022]  p  439 

b.  Nature  of  Proceeding  [$  1023]  p  439 

c.  Necessity  for  General  Appearance  in  Action  [4  1024]  p  440 

d.  Time  for  Motion  [ft  1025]  p  440 

&  Notice  of  Motion  [ftft  1026-1029]  p  442 

(1)  Necessity  [ft  1026]  p  442 

(2)  Form  and  Requisites  [ft  1027]  p  443 

(3)  Time  for  Giving  [ft  1028]  p  443 

(4)  Service  [ft  1029]  p  444 

f.  Requisites  of  Motion  or  Application  [ftft  1030-1035]  p  444 

(1)  EntitUng  [ft  1030]  p  444 

(2)  Particular  Averments  [ftft  1031-1033]  p  444 

(a)  Grounds  of  AppUeation  [ft  1031]  p  444 

(b)  Dental  of  Grounds  Alleged  in  Affidavit  for  Attachment  [ft  1032]  p  444 

(c)  As  to  Property  Attached  [ft  1033]  p  445 

(3)  Request  for  Restoration  [ft  1034]  p  445 

(4)  VerifieaHon  [ft  1035]  p  445 

g.  Supportina  Affidavits  [ftft  1036-1040]  p  445 

(1)  In  General  [ft  1036]  p  445 

(2)  Form  and  Requisites  [ftft  1037-1039]  p  445 

(a)  In  General  [ft  1037]  p  445 

(b)  Showing  Right  to  Move  [ft  1038]  p  446 

(e)  Showing  Present  Condition  of  Action  [ft  1039]  p  446 

(3)  Traversing,  Explaining,  or  Avoiding  Plaintiff's  Evidence  [ft  1040]  p  446 

h.  Opposing  Affidavits  [ftft  1041-1046]  p  447 

(1)  Right  to  File  [ft  1041]  p  447 

(2)  Scope  [ft  1042]  p  447 

(3)  Order  for  Filing  of  A^damts  [ftft  1043-1044]  p  448 

(a)  In  General  [ft  1043]  p  448 

(b)  Showing  Cause  of  Action  [ft  1044]  ])  448 

(4)  Amending  or  Filing  Supplemental  Affidavit  [ft  1045]  p  448 

i.  Issues  [ft  1046]  p  448 

j.  Evidence  [ftft  1047-1051]  p  451 

(1)  Presumptions  [ft  1047]  p  451 

(2)  Burden  of  Proof  [ft  1048]  p  451 

(3)  AdmisBtbility  [ftft  1049-1050]  p  453 

(a)  Where  Motion  Based  on  Original  Papers  [ft  1049]  p  453 

(b)  Where  Motion  Based  on  Evidence  dehors  Record  [ft  1050]  p  453 

(4)  Weight  and  Sufficiency  ' [%  1051]  p  464   . 

For  ]«tsv  emmm,  UrtfUVBUBts  and  dMUVM  In  th«  law  see  oomulatl-n  Annotations,  samo  tttle*  pasmfuH  MV^^V^^^- 

Digitized  by  VjOOv  It. 


22    [6  C.J.J 


ATTACHMENT 


k.  Hearing  and  Determination  [H  1052-1057]  p  465 

(1)  Jn  General  [$  10521  p  456 

(2)  Continuances  [(  1053]  p  455 

(3)  Reference       1054]  p  456 

(4)  Right  to  Open  and  Close  [i  1055]  p  456 

(5)  Questions  of  Law  and  Fact  [i  1056]  p  450 

(6)  Findings  [$  1057]  p  456 

L  Order  Granting  or  Denying  Application  [ff  1068-1061]  p  466 

(1)  In  General      1058J  p  466 

(2)  Relief  Granted      1059]  p  467 

(3)  Filing  and  Entry  [4  1060]  p  467 

(4)  Effect  [$  1061]  p  467 
m.  Rehearing  [$  1062]  p  467 

n.  Renewal  of  Motion  [$  1063]  p  468 
4.  Plea  in  Abatement  [H  1064-1082]  p  468 

a.  When  Proper  [J  1064]  p  458 

b.  Time  for  FUing  [i  1065]  p  469 

c.  Requisites  and  Sufficiency  of  Plea        1066-1068]  p  460 

(1)  In  General  [$  1066]  p  460 

(2)  Verification  [$4  1067-1068]  p  461 

(a)  Necessity  [$  1067]  p  461 

(b)  Requisites  and  Sufficiency  [$  1068]  p  461 

d.  Amendment  of  Plea       1069]  p  461 

e.  Withdrawal  or  Abandonment  of  Plea  [$  1070]  p  461 

f.  Similiter  or  Replication  to  Plea      1071]  p  461 

g.  Issues  [5  1072]  p  461 

b.  Evidence        1073-1075]  p  462 

(1)  Burden  of  Proof  [$  1073]  p  462 

(2)  Admissibility  [$  1074]  p  462 

(3)  Weight  and  Sufficiency  [$  1075]  p  462 

i.  Hearing  and  Determination  [H  1076-1081]  p  468 

(1)  Time  of  Hearing  H  1076]  p  463 

(2)  Place  of  Hearing  [$  1077]  p  463 

(3)  Trial  by  Jury  [$  1078]  p  463 

(4)  Questions  of  Law  and  Fact  [$  1079]  p  468 
<5)  Instructions  [$  1080]  p  463 

(6)  Verdict  and  Findings      1081]  p  463 
j.  Judgment      1082]  p  464 

G.  Effect  of  Dissolution  [H  1083-1099]  p  464 

1.  In  General  [i  1083]  p  404 

2.  On  Main  Action  [$$  1084-1089]  p  464 

a.  Where  Attachment  Ancillary        1084]  p  464 

b.  Where  Attachment  the  Basis  of  Jurisdiction        1085-1086]  p  466 

(1)  Jn  General       1085]  p  466 

(2)  Attachment  for  Debt  Not  Due      1086]  p  465 

C.  Where  Jurisdiction  of  Person  Acquired  Otherwise  Than  by  Attadtment 
U  1087]  p  465 

d.  Where  Writ  Quashed  by  Agreement  [$  1088]  p  466 

e.  Under  Special  Statutory  Provisions  [4  1089]  p  466 

3.  In  Respect  to  Attached  PropeHy        1090-1696]  p  406 

a.  Vacation  of  Lien      1090]  p  466 

b.  Return  of  Property  [H  1091-1095]  p  466 

(1)  In  General  [$  1091]  p  466 

(2)  Time  and  Manner  of  Making  Return  [$  1092]  p  467 

(3)  Necessity  for  Paf/ment  of  Fees  and  Charges  of  Officer  [4  1093]  p  467 

(4)  Liability  for  Detention  of  Property  [$  1094]  p  468 

(5)  Effect  of  Second  Attachment  Where  Property  Not  Returned  [i  1095]  p  468 

4.  On  Rights  of  Other  Attacking  Creditors  or  Execution  Creditors  [i  1096]p  468 

5.  On  Rights  of  Intervening  Claimant      1097]  p  468 

6.  On  Liability  on  Release  or  Forthcoming  Bond      1098]  p  468 

7.  On  Right  to  Attach  Property  in  Other  Proceedings  [i  1099]  p  468 

H.  Effect  of  Refusal  to  Dissolve  Attnrhment  [$  1100]  p  469 

I.  Review  of  Action  on  Motion  or  Plea  [$  1101]  p  469 
J.  Damages  and  Costs  on  Dissolution      1102]  p  470 
K.  Reinstatement  [$$  1103-1104]  p  470 

1.  In  General  [$  1103]  p  470 
  2.  Effect  r$  1104]  p  471 

zmz.  PBocmEDXNas  m  main  action  th  1105-1168]  p  471 

A.  Notice  or  Process       1105-11251  p  471 
1.  Necessity  for       1106-1109]  p  471 
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a.  To  Aulhorize  Judgment  against  Property  [5$  1105-1108]  p  471 

(1)  In  General  [$  1105]  p  471 

(2)  Effect  of  Failure  to  Give  Notice  [4$  1106-1107]  p  471 

(a)  As  Rendering  Proceedings  Erroneous  H  1106]  p  471 

(b)  As  Rendering  Judgment  Void      1107]  p  471 

(3)  Seizure  of  Property  as  Constructive  Notice      tl08]p  47S 

b.  To  Authorize  Personal  Judgment  [$  1109]  p  473 

2.  Requisites  and  Sufficiency        1110-1124}  p  473 

a.  In  General  [$  1110]  p  473 

b.  Time  for  Service  [$  1111]  p  473 

c.  Inclusion  of  Summons  Clause  in  Writ  [$  11121  p  474 

d.  Personal  Service        1113-1114]  p  474 

(1)  In  General  [}  1113]  p  474 

(2)  Proof  of  Service  [$  1114]  p  474 

e.  Substituted  Service  [$  1115]  p  474 

f.  Service  by  Publication  [$$  1116-1124]  p  474 

(1)  When  Authorized  [$  1116]  p  474 

(2)  Conditions  Precedent       1117]  p  474 

(3)  Application  for  Order  [$  1118]  p  475 

(4)  Order  for  Publication  [$  1119]  p  475 

(5)  Sufficiency  of  Publication  [}  1120]  p  475 

(6)  Mailing  of  Notice  [$  1121]  p  476 

(7)  Proof  of  Service  by  Publication     1122]  p  476 

(8)  Personal  Service  Outside  of  State  aa  Substitute  for  PubUcation  [4  11231 

p  476 

(9)  Defects  and  Objections      1124]  p  476 

3.  Effect  of  Service       1125]  p  477 

B.  Appearance  [J$  1126-1129]  p  477 

1.  Right  to  Appear  [$  1126]  p  477 

2.  Time  for  Appearance  [4  1127]  p  477 

3.  What  Constitutes  Appearance  [$  1128]  p  477 

4.  Effect  of  Appearance  [t  1129]  p  478 

C.  Parties  [$  1130]  p  479 

D.  Pleading  [H  1131-1136]  p  479 

1.  Complaint,  Declaration,  or  Petition  [U  1131-1135]  p  479 

a.  Necessity  for  [$  11?1]  p  479 

b.  Time  for  FtUng      1132]  p  479 
e.  Sufficiency      1133]  p  480 

d.  Verification  H  1134]  p  481 

e.  Amendment  l\  1135]  p  481 

2.  Plea,  Answer,  or  Affidavit  of  Defense  [i  1136]  p  482 

E.  Issues  [$  1137]  p  482 
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Effect  of: 

On: 

Asaiimment  for  benefit  of  creditors  see  AMlgn- 
mtntm  for  B«n«llt  of  CrMlton  ii  277,  27^. 

Bankruptcy  proceeding  see  BuikztiptoT   [G  Cyc 

266]. 

Insolvency   proceeding  Bee   InaolTMioy    [22  Cyc 

1295]. 

Settlement  of  attachment,  right  of  sheriff  to  pound- 
age on  see  niwiffi  Md  OoaataUM  [35  Cyc  1571]. 
Enforcement  of  ttabllity  of  defaulting  tax  colleotor  by 

attachment  of  person  see  Tsutloa  [37  Cyc  1214]. 
Kqulty  Jurisdiction  to  remove  Hen  and  encumbrance  on 

property    created    by   attachment    proceeding  see 

Qnletisf  •ntU  [32  Cyc  1S25]. 
Execution: 

Of  attachment  for  witness  by  deputy  sheriff  see 
Sherifff  ud  OoartkUei  [35  Cyc  1529]. 

Process  of,  generally  see  BMoattona  [17  Cyc  fi78]. 
Pactorlztng  process  see  Chtmlahamt  (20  Cyc  978]. 
Pee  of  officer  in  attachment  see  SlinUfl  ftu  OOMteMM 

[S5  Cyc  1670]. 

Foreign  attachment  as  within  meaning  of  term  "suit" 

see  Snlt  [37  Cyc  523]. 
Garnishment  see  OaniShamt  [20  Cyc  909]. 
Given  or  taken  In  state  court  before  removal  remains 

In  force  until  set  aside  or  dissolved  by  federal  court 

see  BwnoTMl  of  OaoSN  [34  Cyc  1316]. 
Goods  held  in  pledge  as  subject  to  see  Fledges  [81  Cyc 

826]. 

In: 

Action  between  partners  sea  VartBOM^to  [SO  Cyc 

472]. 

Admiralty  see  Admiralty  S  169. 
Contempt  proceedings: 

Generally  see  Contempt  [9  Cyc  39], 

To  enforce  decree  in  equity  see  BQUlty  [16  Cyc 
499]. 

Issuance  of  writ  on  Sunday  see  SniUUv  [37  Cyc  586], 
Joinder  of  subsequent  attachment  creditor  of  vendor  as 

defendant    In    suit    for    specific    performance  see 

■psoUo  Performuioe  [36  Cyc  76S1. 
Levy  of  writ  on  Sunday  see  SaBdajr  [37  Cyc  586]: 
Liability  of  sheriff: 

For  not  paying  over  money  attached  in  his  hands 
see  nurlSs  and  ConstablM  [35  Cyc  1709]. 

Growing  out  of  levy  or  failure  to  levy  see  nwrUts 
MdOOMtaMM  [36  Cyc  1640]. 
Lien  acquired  by  levy  of  attachment  not  affected  by 

subsequent  appointment  of  receiver  of  debtor's  es- 
tate see  BeoslTW  [34  Cyc  228]. 
Malicious  attachment  see  MaUotOBa  giuimgllun  [26  Cyc 

13]. 

Mandamus  to  control  Judicial  discretion  of  court  or 
Judge  In  reference  to  so*  Maateanui  [S6  Cyc  S20]. 

Of: 

Converted  property  as  affecting  right  of  action  see 

Trorer  and  Oonrecslon  [38  Cyc  2042]. 
Debt  or  demand  not  matured  or  liquidated  see  Oar- 

Biahmeiit  [20  Cyc  1066]. 
Deposit  in  bank  see  Banks  and  •ffnwiHwg  [g  Cyc  666], 
Exempt  property  see  Bzemptlims  [IS  Cyc  1462]. 
Homestead  see  KomesteadB  [21  Cyc  632]. 
Mortgaged  chattel: 

Generally  see  Chattel  Mortgages  [7  Cyc  62]. 

As  waiver  of  mortgage  see  Chattel  Mortgages  [7 
Cyc  661. 

Railroad  property  see  Ballxoada  [33  Cyc  666]. 


Of:— Continued 

Wages  of  minor  by  creditor  of  father  see  Parent  sad 
Child  [29  Cjc  16291. 
Pending  in  foreign  Jurisdiction  as  ground  for  plea  In 

abatement  see  Pleading*  [31  Cyc  178]. 
Person  obtaining  title  to  property  through  attachment 

as  bona  flde  purchaser  see  Taador  and  Pnrdiaasr  [3> 

Cyc  16971. 
Priority  between  attachment  jind: 

Factor's  lien  see  Paotora  aad  Brokers  [19  Cyc  111, 
163], 

Laborer's  lien   see  Mastar  and  Karrant   [26  Ore 

1073]. 

Lien  for  freight  see  Carrlars  [6  Cyc  504]. 
Mechanic's  lien  see  JCaohanloa*  Uana  [27  Cyc  236]. 
Mortgage  see  KorMuas  [27  Cyc  1176], 
Tax  see  Taxation  [37  Cyc  1144]. 
Widow's  allowance  see  ■zsentora  and  AAMlalatnrton 
[18  Cyc  389]. 

Procuring  attachment  as  waiver  of  right  to  arreat  in 

civil  action  see  Arrest  i  123. 
Prohibition  to  restrain  issue  by  inferior  court  see  Pi»- 

hUMtton  [32  Cyc  610]. 
Property  taken  under  attachment  as  subject  to  replevin 

see  Baplarln  [34  Cyc  1376]. 
Quashing   or  vacating   attachment   Improperly  Issued 

against  partnership  see  Partaanh^  [30  Cyc  679]. 
Removal  of  action  on  bond  In  support  of  attachment 

by  federal  court  aee  Basural  of  Oawaaa  [24  Cyc 

1247]. 

Review  of  attachment  proceeding  generally  see  inawl 
and  Snor  I  382.  -i'^ 

Right: 
Of: 

Action  of  mortgagee  against  officer  for  conver- 
sion of  property  attached  on  process  against 
mortgagor  see  Chattel  Mortgages  [7  Cyc  20]. 

Surety  before  payment  to  attachment  on  property 
of  principal  see  PrUudpal  aad  Inratr  [32 
Cyc  263]. 

To  Jury  trial  in  attachment  see  Jnriaa  [24  Cyc  133]. 
Sequestration  see  SaqneatratloB  [36  Cyc  1S86]. 
Service  of  writ  or  warrant  of  attachment  on  Sunday 

see  Bnndu  [37  Cyc  68«1. 
Suit  in  aid  of  see  Creditors'  anlts  [12  Cyc  1]. 
To: 

Enforce : 

Award  see  ArWtratlom  and  Award  [2  Cyc  7>31. 
Judgment  for  taxea  aee  Vazatlom  [27  Cjrc  1262]. 
Lien: 

Agricultural  Hen  aee  AftlmltKf  I  106. 
For  rent  see  SandloM  and  Taaant  [24  Cjrc 
12341. 

len  see  ^ammtam  fSE  ITvr  lEStl. 


Logging  lien  see  hogging  [26  Cyc  16921. 
Mechanic's  Lien  see  Maahanlcy  Uaaa  [27 


365]. 

Seller's  lien  see  Sales  [36  Cyc  4921. 
Payment    of    alimony    or   other   allowance  aeo 
DlToroa  [14  Cyc  799]. 
Recover  costn  see  Coats  [11  Cyc  254]. 
Trade-mark,  'seizure,   and    sale   upon   attachment  see 
Trade>Marka,  Trada-Bsnea,  and  Unfair  CompatltlOB 
[38  Cyc  876]. 
Trustee  process  see  OamUhnuat  [20  Cyc  978]. 
Void  attachment  as  within  meaning  of  term  "ault"  aee 

suit  [87  Cyc  52*]. 
Wrongful   attachment  as  conversion 
OomTaralen  [38  Cyc  2020]. 


L  DEFINmONS 


[$  1]  The  word  "attachment"  has  been  defined 
as  "taking  into  the  custody  of  the  law  the  person 
or  property  of  one  already  before  the  court,  or  of 
on6  whom  it  is  Bought  to  bring  before  it;  a  writ 
issued  at  the  institution  or  during  the  progress  of 


an  action,  commanding  the  sheriCE  or  other  proper 
officer  to  attach  the  property,  rights,  credits  or  ef- 
fects of  the  defendant  to  satisfy  the  demand  of 
the  plaintiff,'*^ 


1.    Bouviar  L.  D.  [quot  Beardsley ; 
V.  Beecher,  47  Conn.  408.  414].  See; 
also  Bond  v.  Ward.  7  Mass.  123.  6  , 
AmD  28;  Lowry  v.  Cady,  4  Vt,  604, 
24  AmD  628,  ' 

"The  word  'attachment*  as  ordi- 
narily understood  In  American  }aw 
has  reference  to  a  writ  the  object  j 
of  wh^c4i  is  to  hold  property  to  abide 
the  order  of  the  court  for  the  pay- 
ment of  a  Judgment  In  the  event  the 
shall  be  established."  Wilder 
Inter-Island  Steam  Nav.  Co.,  211 
U.  8.  239,  246.  29  8Ct  58.  6S  L.  ed.  , 
ISlTlK  AnnCaa  127. 

"The  original  design  of  this  writ , 
was  to  secure  the  appearance  of| 
one  who  had  disregarded  the  origi- 
nal summons  by  taking  posses- 
sion-of  his  property  as  a  pledge.  3 
Black.  Com.,  280. — By  an  extension 
of  this  principle  In  the  New  Eng- 
land  states,   property  attached  re- 


mains  in  the  custody  of  the  law  after  \ 
an  appearance  and  until  final  Judg- 
ment,"     Beardsley    v.    Beecher,    47  I 
Conn.  408.  414.  | 

[a]  "An  'attadtmanf  Imports  a 
taking  of  property  Into  the  custody  I 
of  an  officer  of  the  law  by  virtue  of 
'a  mandatory  precept  Issued  by  the  i 
authority  and   in   the  name  of  the ' 
State." "    Brvant  v.  Warren,  61  N.  H. 
213.  215. 

[b]  ••Tha  term  whan  naad  wltkomt  i 
ol^ar  qnalUtaatloa  In  a  statute  haa  i 
reference  to  the  taking  and  holding' 
of  the  person  or  property  on  mesne  ] 
process,  subject  either  to  the  further 
order  of  the  court  or  to  final  Judg- 1 
ment  in  the  case."  Beardsley  v. 
Beecher.  47  Conn.  408.  414. 

[c]  "An  attadunant  la  a  aaotMa-l 
tratlon  of  the  debtor's  property  to 

}iay  a  single  debt.  An  assignment : 
n  Insolvency  Is  a  sequestration  of 


all  his  property  to  pay  all  Ma  cred- 
itors pro  rata.  The  one  may  wortt  a 
preferenoe,  the  other  oaifnot^f'  MKlt- 
ble  v.  Hotchklas.  38  Conn.  80,  06,  9 
AmR  364. 

[di  "An  attaiflimant  la  aa  aqvlta- 
ble  asstgnment  of  the  thing  attached, 
a  substitution  of  the  creditor  for  the 
debtor  and  to  the  latter'a  right 
against  the  sarulBhee  [andj  placea 
a  Judgment  creditor  In  the  shoes  of 
the  debtor,  with  alt  hla  rights  and 
privileges.  Just  as  he  stood  at  tha 
date  of  the  service  of  the  attach* 
ment"  Kuhn  v.  Warren  Sav.  Bank, 
7  Pa.  Cas.  432,  436,  11  A  440. 

[a)  Aa  Bpaelaa  of  diati— a.  "An 
attachment,  as  part  of  the  servloa  of 

firocess  in  a  civil  suit  [at  Coram  on 
aw].  i«  a  spefilea  of  dlatraa^  tn 
which  the  effecta  attachad'-warwthe 
ancient  vadll  or  pledges.";  Bond  v. 
Ward,  7  MasB.  122,  128,  S  AmZ>  28. 


For  latar  oaaas,  darrtopmanta  and  ehaaffaa  In  the  law  me  cumulative  Annotattona,  aama  tltl^^aga  and-na|te  muBbar. 
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The  vxit  for  the  aceompliahment  of  this  purpose  ' 
is  also  commonly  called  an  attachment.' 

Ancillary  attachment  is  an  attachment  sued  out 
in  aid  of  a  suit  already  brought;'  a  proceeding  in 
aid  of  the  personal  action  when  the  debtor  has  been 
served  or  has  appeared  in  court  so  aa  to  be  liable 
to  a  personal  judgment.* 

An  attachment  on  mesne  process  is  a  mode  of 
obtaining  security  for  the  satisfaction  of  any  judg- 

XL  SCOPE 

[(  2]  For  the  purposes  of  this  article  the  term 
"attaiument"  will  be  used  in  the  restricted  sense 
of  a  taking  of  defendant's  propertpr  into  custody  by 
a  SDmmary  process  from  a  court,  in  advance  of  the 


ment  which  plaintiff  may  finally  recover;^  an  actual 
seizure  of  the  goods  of  a  debtor  in  order  that  they 
may  be  held  to  satisfy  the  judgment  which  plain- 
tiff may  recover  in  the  future.' 

Attachment  of  person.  An  attachment  of  the  per- 
son is  a  proceeding  employed  to  compel  the  appear- 
ance of  a  defendant;  to  enforce  the  attendance  of 
a  juror  or  witness;  to  bring  before  the  court  one 
charged  with  contempt,  and  in  similar  cases.' 

OF  ABTIOLE 

trial  of  the  merits  of  the  ease,  as  sdcnrity  for  the 

{>ayment  of  any  judgment  that  may  be  recovered, 
eaving  matters  relating  to  attachment  of  the  per- 
son to  be  discussed  elsewhere.' 


m.  NATUBE  AND  FUBPOBE  OF  BBICEDT 


{(  3]  A.  Natiire~l.  la  OeneraL  Attachments 
may  be  used  for  two  purposes:  (1)  To  compel  the 
appearanee  of  a  defendant;  (2)  to  seize  and  hold 
fu8  proper^  for  the  payment  of  the  debt,  to  col- 
lect which  suit  is  brought.  For  the  first  purpose,  it 
was  a  common-law  writ  called  attachment  or  pone 
from  its  language,  "pone  per  vadium  et  salvos 
plegios,*'  put  by  gage  and  safe  pledges  A  B  defend- 
ant, etc.  This  was  a  writ,  not  issuing  out  of  chan- 
e«i7,  but  out  of  the  court  of  common  pleas,  being 


grounded  on  the  nonappearance  of  defendant  at 
the  return  of  the  original  writ,  and  thereby  the 
sheriff  was  commanded  to  attat^  him,  by  taking 
gage,  that  is,  certain  of  his  goods,  which  he  was  to 
forfeit  if  he  did  not  appear,  or  by  making  him  find 
safe  pledges  or  sureties,  who  were  to  be  amerced 
in  ease  of  his  nonappearance.  This  was  the  second 
process  in  an  ordinary  suit,  then  following  the  sum- 
mons, and  the  first  proeess  in  actions  of  trespass  vi 
et  armis  or  for  other  trespasses  against  the  peace 


8m  aleo  Barber  v.  Morgan,  84  Conn. 
<18.  80  A  791.  AnnCaslSlZD  951. 

[(]  ExMmtion  In  ftdTuu*.— (1) 
The  writ  of  attachment  or  eramtsh- 
ment  Is  In  the  nature  of  an  'execu- 
tion In  advance*  and  the  office  and 
purpose  of  such  writ  is  to  hold  and 
bind  the  pro]>erty  seised  until  final 
Judgment  In  the  attachment  proceed- 
ing, and  If  upon  final  hearing  .  ,  . 
Jadgment  la  entered  in  favor  of 
plftlntur.  the  effect  ...  Is  to  give  the 
plaintiff  the  risht  to  enforce  any  lien 
w  shall  have  acquired  by  his  at- 
tschmeat  or  yamlshment  against 
whatever  interest  the  defendant  may 
have  In  the  property  attached  or  gar- 
nlsbeed,  subject  to  be  applied  to  the 

gyinent  of  (his)  plaintifTs  claim." 
onpe  T.  Ravensi  68  Oh.  St  113,  128, 
IT  NB  282.  (2)  The  writ  ot  attach- 
ment issued  at  the  beginning  of  a 
»uit  Is  really  a  preliminary  execu- 
tion dependent  for  Its  ultimate  effi- 
cacy upon  the  rendering  of  the  judg- 
ment in  favor  of  plafntllT.  It  has  all 
the  characteristics  of  an  execution 
In  its  first  stage.  Goepper  &  Co, 
V,  PhtEUlx  Brewing  Co.,  115  Ky. 
log,  74  SW  726,  25  KyL  84.  (3) 
"An  attachment  Is  an  anticipated  ex- 
ecution 'to  take  and  hold  the  prop- 
erty subject  to  a  Judgment  in  the 
Mtlon.' "  Patterson  v.  Perry,  18  N. 
T.  Super.  518,  528,  10  AbbPr  82  [cit 
ITwyer  V.  WlUett.  18  N.  T.  Super. 

tg]  DomasUo  and  forelffn  attaoh- 
Mata  disttnfoislied. — In  some  states 
ftttacbments  are  distinguished  as  for- 
eign and  domestic.  The  former  Is  Is- 
BQed  against  a  nonresident  of  the 
>tate,  the  latter  against  a  resident, 
where  this  distinction  is  rpreserved,  a 
foreign  attachment  Inures  -  solely  to 
the  benefit  of  the  party  suing  It  out, 
*hUe  the  avails  of  the  domestic  at- 
tachment may  be  shared  by  other 
weoltors  who  come  into  court  and 
present  their  claims  for  that  purpose. 
Bouvler  U  D. 

^[bl  •wUobV'  aa  OlaUngrtlahsd 
ifW  attar  attaouBSKta  in  Texas,  In- 
^Bdea  ttaoae  oaaes  where,  after  an 
wwucoeaaful'  attempt  to  obtain  per- 
Mnu  service  upon  defendant,  an  at- 
Uchinent  is  sued  out  to  take  the  place 
«  personal  aervlce.  Briggs  v.  Smith, 
UVvx.  2S9. 

[11  BiaUawiilalied  from  ezeontloii. 
--<1>  An  attachment  has  but  few  of 
toe  attributes  of  an  execution,  exe- 
cution belnc  a  Judicial  process  for 
Obtaining  dabt  or  damages  recovered 


by  Judgment,  and  final  In  Its  charac- 
ter, while  the  attachment  Is  but 
mesne  process,  liable  at  any  time  to 
be  dissolved  and  the  Judgment  upon 
which  may  or  may   not  affect  the 

Property  seized.  Wilder  v.  Inter- 
aland  Steam  Nav.  Co..  211  U.  S.  289, 
29  set  6S,  fi3  L.^ed.  164.  IS  AnnCas 
127;  Holt  V.  Tulfett.  17  Hawaii  416. 
420  [quot  Cyc];  Thomson  v.  Balti- 
more, etc..  Steam  Co.,  SS  Md.  Zlt.  Bee 
also  Johnson  v.  Foran,  68  Md.  148. 
(2)  "Attachments"  may  be  a  apecies 
of  executions,  but  "executions'^  la  a 
broader  term,  and  the  lesser  does  not 
Include  the  greater.  McGuIre  v.  Barn- 
hlll,  89  Ark.  209,  115  SW  1144. 

[n  Dlatlngiilshad  from  garnlali- 
mani. — (1)  '^he  difference  oetween 
an  attachment  of  personal  property 
and  a  garnishment  Is  very  great.  In 
the  former  the  property  attached  Is 
actually  taken  Into  the  possession  of 
the  officer  holding  the  writ,  and  Is 
under  his  custody  and  control,  while 
In  garnishment  proceedings  the  prop- 
erty Is  left  In  the  hands  of  the  gar- 
nishee," Santa  P6  Pac.  R,  Co.  v, 
Bossut,  10  N.  M.  322,  335,  62  P  977.  See 
aleo  Rlchter  v.  Laxton,  48  L.  J.  Q.  B. 
184.  (2>  "There  Is  a  distinction  be- 
tween the  foreign  attachment  and  a 

Earnlshee  order.  Under  the  Common 
aw  Procedure  Act  a  garnishee  or- 
der, when  served,  conclusively  binds 
the  debt  as  between  the  original 
plaintiff  and  the  defendant,  and 
makes  the  plaintiff  a  secured  creditor, 
and  Is,  In  fact,  execution  after  flnal 
Judgment.  Foreign  attachment  ts  no 
security  within  the  Bankruptcy  Act. 
and  therefore  the  creditor  who  has 
served  the  order  Is  not  a  secured 
creditor."  Per  Cotton,  L.  J..  In  Levy 
V.  Lovell,  49  L.  J.  Ch.  806,  SIO. 

[k]  XHattngvlahad  ffom  iajnno- 
tfaWL— The  personal  Jurisdiction  ex- 
ercised by  a  court  of  equity,  how- 
ever It  may  affect  property,  as  by 
an  injunction  to  restrain  the  disposi- 
tion thereof,  is  not  an  "attachment" 
of  property,  and  does  not  constitute 
a  lien  upon  property,  within  the 
meaning  of  the  statute  authorizing, 
in  certain  cases,  the  Hen  created  by 
the  attachment  of  property  of  an  In- 
solvent debtor  to  continue  after  his 
assignment  for  the  benefit  of  the  as- 
signee. Squire  v.  Lincoln,  137  Mass. 
399.  40S. 

a.    Bouvler  L.  D. 

3.  Templeton  v.  Mason.  107  Tenn, 
625.  631,  65  SW  25. 

[a]    Tha  ranadr  ttaa  amptoyad  la 


naaalljr  an  adjnnot  to  the  main 

It  often  happens  that,  after  a  suit  at 
law  has  been  Instituted  for  the  re- 
covery of  a  debt  or  damages,  and 
where  personal  service  Is  or  may  be 
had,  a  ground  of  attachment  ariaea, 
and  an  attachment  becomes  necea- 
sary  that  the  property  may  be  seised 
and  held  to  respond  to  any  Judgment 
that  may  be  recovered.  The  attach- 
ment proceeding  In  aach  case  la 
designated  aa  "ancUlary."  A  pro- 
ceeding In  attachment  brou^t 
against  a  nonresident  debtor  agalnat 
whom  there  was  no  expectation  of  se- 
curing personal  service  or  of  ob- 
taining a  personal  Judgment,  but  sale 
made  to  subject  the  property  of  de- 
fendant within  the  Jurisdiction  of 
the  courl,  th.'it  sale  Is  not  an  an- 
clllarv  ntlachmcnt.  Southern  Cali- 
fornia Fruit  Kxch.  V.  Stamm.  9  N.  M. 
361.  369,  54  P  345. 

4.  Southern  California  Frutt 
Exvh.  V.  Stamm,  9  N.  M.  181,  869,  64 
P  345. 

[a]  Its  only  ofl&o*  la  to  hold  the 
propi^rtv  .Tttrtctiprl  under  It  for  the 
satiKf.ToLian  of  pUlntlfTs  demand.  It 
doi.s  not  brins  the  parties  Into  court, 
Its  ollii  c  beinK  different  from  a  sum- 
mon^!.  in  rh:it  the  one  brings  the  per- 
son, and  ihe  other  the  property,  be- 
fore the  court.  Templeton  v.  Mason, 
107  Tenn.  626,  65  SW  25. 

rb}  Vot  iMdlngprocsas. — In  Tem- 
pleton V.  Mason,  (Tenn.)  6S  SW25.  26, 
the  court  said;  "It  was  held  by  this 
court  that,  the  ancillary  attachment 
not  being  the  leading  process,  sus- 
taining the  plea  In  abatement  did  not 
abate  the  suit,  but  only  discharged 
the  attachment,  and  restored  the 
property  to  the  defendant  Robb  v. 
Parker,  4  Helsk.  <Tenn.>  S8.  This 
illustrates  the  office  of  the  summons 
and  that  of  the  attachment.  One 
brings  the  person,  and  the  other  the 
property,  before  the  court" 

B.  Morgan  v.  Xew  York  Nat.  BIdg., 
etc.,  Aaaoo.,  78  Conn.  161,  15%  46  A 
877. 

6.  Dunktee  v.  Fates,  6  N.  H.  627. 

528. 

7.  See  Ex  p.  Hardy,  68  Ala.  803; 
Morrison  v,  Lester,  15  Hun  (N.  T.) 
538;  Ex  p.  Thurmond,  17  S.  C.  L.  60.";; 
Burbach  v.  Milwaukee  Electric  R., 
etc..  Co.,  119  Wis.  384,  96  NW  829.  . 

8.  Attadiment  for  oontamvt  see 
Contempt  [9  Cyc  89]. 

Attaolunaat  to  oonqyaX  attandanoa 
aa  witawB  see  Witneasea  [40  Cyc 
2171], 
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Bach  as  deceit  or  conspiracy,  where  the  violeDce  of 
the  wrong  required  a  more  speedy  remedy."  The 
second  kind  of  attachment  is  a  proceeding  unknown 
to  the  common  law.  It  had  its  origin  in  the  civil 
law,  and  first  arose  in  England  in  the  form  of  a 
loeal  custom  of  London  merchants,  out  of  which,  as 
modified  and  extended  by  statute,  has  grown  the 
modern  law  of  attachment.^**  The  proceeding  as  it 


exists  in  the  United  States  to-day  is  deemed  to  be 
a  summary  and  extraordinary  remedy  in  derogation 
of  the  common  law  and  has  been  said  to  owe  its 
existence  entirely  to  statutory  enactment,'*  and  it 
follows  that  no  right  or  title  can  be  acquired  by  iti 
exercise  unless  there  has  been  a  strict  oompUane« 
with  the  provisions  of  the  statute,  or  A  substflflUal 
compliance  in  those  states  where  it  is  provided  Uiat 


t.  Bond  V.  Ward,  7  Mass.  128,  6 
AmD  28;  Penoyar  v.  Kelsey,  150  N. 
T.  77,  44  NE  788,  S4  L.RA  248;  8 
Blaokstone  Cofnm.  280. 

"A  pone  per  vadtos  et  salvos 
pIoKloB  is  a  process  to  attach  the  de- 
fendant by  certain  of  his  proper 
Koods  not  borrowed,  or  in  pledge  unto 
him,  being  mere  personal  chattels, 
neither  a  chattel  real,  as  a  ward,  etc., 
nor  parcel  of  bis  freehold,  aa  a  clod 
of  earth,  etc.,  which  he  shall  forfeit 
If  hs  appear  not.  And  the  sheriff 
may  take  those  goods  with  him,  or 
leave  them  with  the  party  at  hts 
pleasure.   But  whichsoever  he  do,  the 

Property  Is  not  out  of  the  party  till 
e  make  default."  Finch  bk  Iv  p  346. 
"The  writ  of  attachment  was  a 
very  ancient  Judicial  process  designed 
to  coerce  an  appearance  on  pain  of 
eventual  outlawry.  Normally  it  fol- 
lowed the  summons,  in  OsXauU  of 
appearance,  but  In  some  cases  might 
be  Isaued  without  previous  raiort  to 
that  writ."  Watson  v.  Noblett.  «S  N. 
J.^  606.  607.  47  A  4S8. 

3B»nlbal,  eta,  B.  Co^v.  Crane, 
lei^L  849,  40  AmR  BSl;  Turner  v. 

iMlla  Metal  Co.,  n  N.  J.  Ij.  UlTl'l 
A  720:  Sehenok  V.  Griffin,  IS  N.  1.  U 

462;  Grocery  Co.  v.  Collins  Bag  Co., 
142  N.  C.  174,  177.  B5  8K  90  [clt 
Cyc];  Tolman  v.  Thompson,  13  S.  C. 
L.  43;  Wall  V.  Norfolk,  etc.,  R,  Co., 
B2  W.  Va.  485.  490.  44  SE  294,  94 
AmSR  948,  64  LRA  601  [clt  Cyc]. 

"Our  proceedings  by  attachment 
against  absent  and  absconding  debt- 
ors, are  borrowed  from  what  Is  called 
a  foreign  attachment  under  the  cus- 
jtom  of  Lrondon."  Welsh  v.  Blaokwell, 
14  N.  J.  L.  S44.  S46. 

"Xo  such  process  was  known  at 
comm6n  law,  and  the  proceeding  la 
traced  to  a  custom  of  London  where- 
by If  a  plaint  waa  affirmed  and  waa 
returned  nihil,'   the  plaintiff  had  a 

Sarnlshment  against  debtors  of  the 
efendant,  and  after  certain  proceed- 
ings waa  entitled  to  Judgment.  Un- 
der these  proceedings,  without  per- 
sonal aervice  upon  the  defendant, 
debts  due  the  defendant  which  were 
not  subjects  that  could  be  reached 
by  a  tl.  fa.  at  law.  were  subjected 
to  hts  claim."  Haber  v.  Naasltta,  12 
Fla.  S89.  608. 

"The  process  of  attachment  seems 
therefore.  In  Its  origin,  to  have  been 
originally  intended  merely  to  com- 
pel the  appearance  of  the  defendant 
by  sufTlclent  sureties  to  answer  the 

IilalntUTs  demand  upon  him.  It  was 
astly  considered  that  the  merchants 
of  a  great  mercantile  city  would 
have  debtors  resident  In  foreign 
countries,  with  no  means  (unleaa  by 
their  property  here)  of  rendering 
them  amenable  to  our  courts  of  Jus- 
tice. The  process  of  attachment  was 
therefore  probably  devised;  and 
hence,  in  our  common  law  books.  It  la 
styled  Foreign  Attachment.  But  it 
may  be  remarked,  that,  in  the  lan- 
guage of  the  city  courts,  all  non- 
freemen  are  styled  foreigners." 
Woolsey  Attachm.  28,  24. 

[a]  Statntea  ooustrvad  aoeordbig 
to  onstom  of  London. — In  Mills  v. 
Plndlay,  14  Oa.  230,  It  was  held  that 
the  Georgia  attachment  laws  were 
founded  upon  the  custom  of  London, 
and,  where  they  did  not  contain  con- 
trary provisions,  were  to  be  con- 
strued according  to  the  practice  and 
decisions  under  that  custom. 

11.  IT.  3. — Ritchie  v.  Bayers,  100 
Fed.  B20. 

Ala.— Kress  v.  Porter,  182  Ala,  B77. 


81  S  877;  Pullman  Palace  Car  Co.  v. 
Harrison,  122  Ala.  149.  25  S  697,  82 
AmSR  68;  Spokane  Bxch.  Nat.  Bank 
V.  Clement,  109  Ala.  270.  19  8  814; 
Vann  v.  Adams,  71  Ala,  475;  E^xp  v. 
Stephens.  I  Ala:  A.  447,  65  S  266.  See 
alfTo  .Tf-ihriRftn  v.  New  Enterprise  Co., 
ir.:i  ALi.  k;;:.  r,o  s  9ii. 

.4rt.i.— Orcioiistiln  v.  Bones,  2  Arls, 
229,  ]2  V  en. 

Ark.— Busli  V.  Tlsant,  40  Ark.  124; 
Smith  V.  niork.  7  Ark.  358;  Hynson 
v.  Ttiylnr.  3  Ark.  652. 

Cil . — 1  a  I  l  o  V.  Rosenberg,  129 
C:il.  164.  61  P  9H;  Rudolph  v.  Saun- 
ders, in  r,il.  2:i:i.  43  P  619;  Roberts 
V,  Landi'okcr.  9  Cal.  262;  Grlswold  v. 
Shiir|)i>.  2  Cal.  17;  Souaa  v.  Lucas, 
(A)  100  P  IIB. 

Colo. — Collins  T.  Bums,  16  Colo.  7, 

26  P  146. 

Conn. — ^Bubbell  v.  Kingman,  62 
Conn.  17;  Sftnford  t.  Pond,  87  Conn. 
588. 

Del. — Smith  V.  Armour,  17  Del.  861, 
40  A  720;  Pennsylvania  Steel  Co.  v. 

New  Jersey  Southern  R.  Co.,  9  Del. 
672. 

Pla, — McGehee  v.  Wllklns.  81  Fla. 
83,  18  3  228;  West  v.  Woolfolk,  21 
Fla,  189. 

Ga. — Clark  v.  Tuggle,  18  Ga.  604; 
Kills  V.  FIndlay,  14  Oa.  280;  Levy  v. 
UUIiuan,  7  Oa.  167. 

Ida, — ^Vollmer  v,  Spenoer,  6  Ida. 
667,  61  P  608;  HuTSby  v.  Vontan- 
don,  8  Ida.  (BbMbw)  nsT  M  P  861,  35 
AmRR  279. 

1  ]  1  —Haywood  V.  roninfi.  60  HI. 
S£^:  Miiy  v.  Baker.  If,  III.  x?:  Moore 
V.  Tlarnilton.  7  III.  429;  Aincriran  Hy- 
dnuillc  Dredging  Co.  v,  O.  S.  Rich- 
ardson Fueling  Co.,  90  III.  A.  376; 
Parker  v.  Scheller.  60  111.  A.  621. 

Ind, — Horfm.in  v.  Hend^rpon,  145 
Ind,  fiU.  44  NIC  r.'.>9;  Cunnlnpham  v. 
JncnUa.  J20  Ind.  3or,.  22  NE  'Uh;  Blair 
V.  aiuiLh,  114  Ind.  Hi,  15  NE  817. 
6  AmSR  693;  Rlsher  v.  Gilpin,  29 
Ind.  63;  U.  S.  Capsule  Co.  v.  Isaacs. 
23  Ind.  A.  638.  66  NE  832;  Rodde  v. 
Hollweg.  19  Ind.  A.  222,  49  NE  282. 

Iowa. — Eads  v,  Pitkin.  3  Greene  77. 

Kan. — Manley  v.  Headley,  10  Kan. 
88;  Campbell  v.  Hall,  McC.  53. 

La.— Erwin  v.  Commercial,  etc.. 
Bank,  12  Rob.  227;  Putnam  v.  Grand 
Gulf  B.,  etc.,  Co.,  3  Rob.  232;  Bergh 
V.  Jayne.  7  Mart,  N.  S.  609;  Pnrflee  v. 
Cocke,  18  La.  482;  Lacy  v.  Kenley,  3 
La.  16. 

Md. — Gunby  v.  Porter.  80  Md.  402, 

31  A  324;  Thomas  v.  Brown,  67  Md. 
612.  10  A  713;  Handle  v.  Mellen,  67 
Md.  181,  8  A  578;  Evesson  v.  Selby, 

32  Md.  340;  McPherson  v.  Snowden, 
19  Md.  197.  But  compare  Barney  v. 
Patterson,  6  Harr.  ft  J.  182. 

Mass. — Bond  v.  Ward,  7  Mass.  128, 
6  AmD  28.  But  compare  Mack  v. 
Parks,  8  Gr^  617,  69  AmD  S67. 

Mich. — Jalfray  v.  Jennings,  101 
Mich.  51B,  60  NW  58,  85  LRA  845: 
Freer  v.  White,  91  Mich.  74.  61  NW 
807;  Bstlow  v.  Hanna.  75  Mleh.  219, 
42  NW  812;  Drake  v.  Lake  Shore, 
etc.,  R.  Co.,  69  Mich.  168.  87  NW  70, 
13  AmSR  382;  Langtry  v.  Wayne  Clr. 
Judges.  68  Mich.  451.  86  NW  211,  18 
AmSR  352;  Borland  v.  Kingsbury,  66 
Mich.  59.  81  NW  620. 

Minn. — Plerse  v.  Smith.  1  Minn.  83. 

Miss. — Rankin  v.  Dulaney.  43  Miss, 
197. 

Mo. — Bryant  v.  Duffy,  128  Mo.  IB, 
80  SW  317;  Wyeth  Hardware,  etc.. 
Co.  V.  Lang,  64  Mo.  A.  147  [afl  127 
Mo.  242,  29  SW  1010,  48  AmSR  626, 

27  LRA  651]:  Beach  v.  Baldwin,  14 
Mo.  697. 

Nebr. — Hoagland    v.    Wilcox,  42 


Nebr.  138,  60  NW  376;  John  V.  Far- 
wfll  Cn.  V.  Wright,  88  Nebr.  445.  61 
NW   984;  Handy  v.  Brong,  4  Nabr. 

60. 

N.  H.— Klttredgs      B«Uaw%  7  N. 

H.  399. 

X.  J.— Hlsor  V.  Vandlver,  88  N.  J. 
L,  .^0.^,  82  A  626;  Baldwin  v.  Flagg, 
4n  X.  J.  L.  495;  Leonard  v.  Stont, 
3(1  N  .1.  L.  370;  Curtis  v.  Stoever, 
3r,  X,  J.  L.  304;  Pulllnger  v.  Van 
EmburKft,  16  N.  J.  L.  467:  Nsw  York 
City  Bank  v.  HerHt,  IS  N,  J.  L.  111. 

N.  M.— Dye  T.  Crsry.  IS  N.  If.  416. 
7R  P 

N.  Y.— Murphy  v.  Jack,  7€  Htin  8SI, 
87  NTS  802  [rev  on  other  grounds 
142  N.  T.  215,  86  NE  S82,  40  AmSR 
590];  Rowles  v.  Hoare,  61  Barb.  868: 
Trow's  Printing,  etc,  Co.  v.  Hart.  » 
HowPr  190  [aff  86  N.  T.  6001;  Gar- 
rison V.  Marshall,  44  tlow^  183: 
Schundt  V.  Cain,  8  AbbLJ  889.  Bee 
also  Sullivan  v.  Presdee,  9  Daly  651 

N.  D. — Blrchall  v.  Ortegs,  4  N.  D. 
806.  60  NW  842,  60  AntSR  «4. 

Oh.— Hough  V.  Dayton  Mfg.  Co,  88 
Oh.  St.  427,  «4  (TSl;  Rtimplirer  v. 
Wood.  Wright  6«. 

Or.— Dickson  T.  Bs^  tl  Or.  S17, 
51  P  727;  Ckse  v.  noytk  II  Or,  Ml. 
19  P  104;  Schneider  v.  Sear^  11  Or. 
69.  8  P  841. 

S.  C— Addison  V.  Sujette,  87  BE 
631;  Stanley  v.  Stanley.  15  fl.  C.  84, 
14  SE  675;  Wando  PhostAiate  Co.  v. 
Rosenberg.  81  B.  C.  801,  9  SE  989: 
Sargeant  v,  Helmbold,  16  S.  C.  L,  819. 

B.  D. — Peering  v.  warren.  I  "8.  D, 
86,  44  NW  1068. 

Tenn. — Jackson  v.  Burke,  4  Tlelsk. 
610;  Conrad  v.  McOee,  ?  Yerg.  428; 
Terrll  v.  Rogers,  3  Hayw.  203. 

Tex. — Klldare  Lumber  Co.  v,  At- 
lanta Bank,  91  Tex.  96.  41  SW  64; 
Wooster  v.  McGee,  1  Tex.  17. 

Utah. — Deseret  Nat.  Bank  v.  Little, 
13  Utah  205,  44  P  980;  Jones  v,^  Mc- 
Queen, 13  Utah  178,  45  V  202;  Bow- 
ers V.  London  Bank.  8  Utah  4l7.  4  P 
225. 

Vt.— Brigham  v.  Avery,  48  Vt  «1: 
Walker  v.  Wllmarth,  87  Vt  888; 
Leavitt  V.  HolbroOk.  6  Vt.  408. 

Va. — McAllister  v.  GuggenHebner, 
91  Va.  317.  21  SE  476;  Strksdale  v. 
Hendree,  2  Patt.  ft  H.  48. 

W.  Va.— U.  S.  Baking  Oo.  v.  BltCh- 
man,  88  W.  Va.  84,  18  BE  '888;  Alt- 
meyer  v.  Caulfleld,  87  w.  "Vte,  ■847, 
17  SE  409;  Cosner  Smith,  »  W. 
Va.  788,  16  SE  977. 

Wis.— Barth  v.  Oraf,  101  HMs.  ST. 
76  NW  1100;  Whitney  v.  Bmnetts.  IB 
Wis.  61. 

"The  remedy  by  attachment  tm  fti 
derogation  of  the  common  law  and 
exists  only  by  virtue  df  the  staratct 
and  being  summary  In  Its  effects  STid 
liable  to  be  abused  and  used  o|fp'r«s- 
slvely.  Its  application  must  be  Care- 
fully guarded  and  confined  rttrlotly 
within  the  limits  prescribed  by  the 
statute.  An  orfler  of  attaehfnent  Is 
an  execution  by  anttcliftsTlon.  It  em- 
powers the  oflfcer  to  seike  attd  "hold 
the  estate  of  the  alleged  dibtor  for 
the  satisfaction  of  a  claim  «r  de- 
mand to  be  established  In  the  future 
and  for  which  a  Judgment  may  never 
be  obtained.  .  .  .  The  proceeding  Is 
to  some  extent  the  reverse  of  the  or- 
dinary course  of  Judicial  proceedfWga. 
The  latter  subjects  the  d^mstld  of 
the  plaintiff  to  JudlCltfl  Investigation 
and  permits  the  seizure  of  the  seM- 
or'B  property  only  after  judgment 
obtained,  while  the  former  CMn- 
mences  with  the  selsure  of  the  debt- 
or's property  and  afterwards  subiects 
the  plaintiff's  claim  to  such  lovSBtl- 


For  totsv  csass,  davalopmsats  and  «luuifss  In  tlie  law  see  cumulative  Annotations,  same  titl* 
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attaeluuent  statutes  shall  be  liberally  construed.^' 
[i  4]    2.  OrigiMl  or  AiodliazT  FroeeBs.  Al- 
tbesgh  some  statutes  have  made  attachment  an 
(M'^inal  process  for  the  commencement  of  a  suit,^* 


the  proceeding  is  usually  a  mere  provisional  rem- 
edy, ancillary  to  an  action  commenced  at  or  before 
the  time  when  the  attachment  is  sued  ont.'*  Being 
of  this  nature,  the  attachment  does  not  affect  the 


MttoD."  Delaplain  v.  Armstrong,  21 
V.  Ta.  Ml.  X13. 

"It  ezlata,  as  a  provisional  ronMdy, 
otiljr  l^hen  authorised  by  statute,  and, 
•as -siiofa,  la  «omp*ratlv«ly  recent  In 
Um  origin.  While  attachments  were 
peniilttMl  In  Justices'  Courts  by  the 
RevlMd  fltatutas  and  were  extended 
soin«what  ky  the  Non-lmprfaonmuit 
Act,  they  were  proceedlnga  in  the  na- 
taN*Df  ■•rtfftnal  vmmen.  by  irhfeh  the 
•cUoR  wtm  oomm^aoed.  (I'R.  8.  274: 
L.  IISI  ch.  300;  Bradner  on  Attneh- 
Mnt,  2.  See.  tJmo,  I  Webster  & 
Bklnher.  2»6;  2  rTL.  ma.  p.  157.) 
Attaehmetit  as  a  provlaltuiai  remedy, 
with  the  object  or  -seourfng  a  debt  by 
prtUmlnaiT  levy  upon  property  to 
conserve  It  for  eventual  execution, 
*a»  created  by  the  Code  of  I'ro- 
cetlDre.  and  has  been  continued  ;iiid 
extenaed  by  the  Tode  of  Civil  rm- 
cMore.  '(Code  IToc.  §  22":  Co.  Civ. 
Pro-l!  €»6.)."  Periovar  v.  Kel.st-v.  i:,0 
N.  'T,  77.  7S.  a  SK  7SS.  34  J-IiA 
X4P. 

[a]  Wlieu  defendant  Is  wltMn  tHe 
reach  of  ordinary  process,  a 1 1 iich- 
ment  cannot  be  resorted  to.  Itiae- 
wtck  V.  r>avls.  13  MA.  82;  Barney  v. 
rafiersnn.  fi  Hiirr.  &  J.  (Md.)  1S2. 

[b]  As  compared  with  Imprison- 
meat  for  debt  attachment  Is  not 
ilfemp'l  I  derogation  of  the 
rommi.!:  it  rather  in  mitiga- 
tion of  li:  -.  .,ritv.  Barnev  v.  Pat- 
terson, fi  Tlrirr.  K-  .1.  (Md.l  1«2. 

[c]  Hay  be  aboltstaed. — A  writ  of 
attachment  1h  notliinK  iimr*'  th:in  a 
remedy  afforded  by  law  fm-  tli.>  ml- 
laotlen  of  a  debt.  It  is  likti  a  uapias 
id  reapMldendum,  and  a  remedy  of 
that  nature  may  be  abolished  by  the 
legislature  which  created  It.  Evans- 
Snlder-Buel  Co.  v.  HoFadden,  106 
FBd.  2ffS.  79S.  44  CCA  494.  5S  LRA 
»«.F«R  18t  v.  S.  506,  22  8Ct  758,  4« 
h.  ad.  IDU]. 

rd]  ■Ocanrmatfcnuattr  M-«feaM*^ 
Tb»  Pennsylvania  act  Of  March  17, 
IM*.  T»lAtinc  to  the  commencement 
of  aaUons  oy  attachment  against 
rnrndoient  dabtors,  was  constttu- 
ikmal.  White  v.  Thlelens,  106  Pa. 
171,  ITS.  The  court  aald:  "It  works 
Bo'denla.!  hf  a  trial  by  Jury  for  the 
aseertalnaacHt  of  the  alleged  Indebt- 
edness. 'If  the  alleged  fraud  Is  not 
SBStained  the  attachment  may  be  dis- 
solved. '  Tet  If  there  has  been  a  serv- 
ice on  the  defendant  the  suit  goes 
on.  ...  If  Just  cause  existed  for  the 
attaehmetit  of  the  property.  It  Is  be- 
easse'lt  would  be  liable  to  execution 
after  the  Judgment  Is  obtained.  The 
debtor  gets  all  the  benefit  of  a  trial 

SJary  In  determining  the  question 
trts  tndebtadness,  and  Is  not  there- 
by deprived  of  the  benefit  of  Oie  laws 
exeiffpttng  property  from  execution 
issued  on  the  JudgmenL" 

U.  IT.  8.— AltcMe  v.  Bayers,  IM 
Wd.  6tO, 

Ala. — 'Barp  v.  Steifhens,  1  Ala.  A. 
447,  SS  S  *Bt. 

CU. — ^Beltaire   v.  Hosenberg,  129 
Chi.   IM.    41   P    916:    RudoUih  v. 
Ssuirdera.   tU  Cal.  tW.  48  P  819; 
Baaaa  v.  LHioas.  (A.)  100  P  115. 
iCofln. — Sanfard  v.  POdd,  27  Conn. 


II.— Smith     Armour,  17  l>al.  sei. 
WtA  710. 

m. — Amarlcan  'Hydraulic  Dredging 
Od.  v.  O.  S.  Richardson  'Fueling  Co.. 
MUt  A.  271;  Parker  v.  Scheller,  80 

hl  -a.  oi. 

Ind.— Blair  v.  Smith,  114  Fnd.  114, 
11  KB  217,  B  AmSR  592;  TT.  S.  Cap- 
Ms  Co.  V.  -Isaacs.  12  Ind.  A.  533. 
nunc  222 :  'Rodde  v.  Hollwae,  19  Ind. 
A  222.  49  NB  282. 

Kan. — CSanpbell  v.  Hall,  McC.  53. 

I*.— -Brwln    V.    Commercial,    etc..  „  ,  ,   „,  „ 

BlBk.'12  Rob.  227;  Putnam  v.  Grand  346.  77  AmSR  639.  47  LRA  131;  Dan- 
Otdf  R..  etc,  Ca.  2  Rob.  222;  Bergh '  forth  v.  Rupert,  11  Iowa  647:  Veltha 
V.  iayna^  7  Mart.  n.  B.  <09:  Purdee  v.lv.  Hagge,   8   Iowa   103;   Elliott  v. 


Cocke,  18  La.  482;  Lacy  v.  Kenley,  3 
La.  16. 

Mich.— Freer  v.  White.  91  Mich. 
74.  61  NW  807;  Borland  v.  Kings- 
bury. 66  Mich.  59,  81  NW  620;  Van 
Norman  v.  Jackson  Clr.  Judge.  46 
Mich.  204,  7  NW  796;  Mathews  v. 
Densmore,  48  Mich.  461,  6  NW  669. 

Minn.- Plerae  v.  Smith,  1  Minn. 
82. 

Mo.— Birant  v.  Duffy.  128  Mo.  18, 
20  8W  217; 

Nebr. — Buchanan  v.  Edmlsten,  1 
Nebr.  JUnoff.)  429,  436,  95  NW  620. 

N.  T. — Penoyar  v.  Kelsey.  150  N. 
Y.  77,  44  NB  7R8,  34  LRA  248;  Trow's 
Printing,  etc..  Co.  v.  Hart.  GO  HowPr 
190  raff  85  N.  T.  6001:  Garrison  v. 
Marshall.  44  HowPr  198. 

okl  — Jailrajr  V.  Wolf,  1  Okl.  212, 
38  r  9ir.. 

Or  — Dickson  v.  Back.  S2  Or.  217. 
51  P  7:27. 

K.  c— Wando  Phosphate  Co.  v. 
RoRenlKTfT.  :il  .S.  C.  301,  9  SB  969. 

H,  D.— Decring  V.  Warren,  1  8.  D. 
35,  44  NW  1068. 

Tex. — Wooster  v.  McGee,  1  Tex.  17. 

Utah. — Deseret  Nat.  Bank  v.  Little. 
13  truh  266,  44  P  930;  Jones  v.  Mc- 
Queen, 13  Utah  178,  45  P  202. 

Vt.— Clark  V.  Patterson,  68  Vt.  676, 
5  A  664. 

Va. — McAllister  v.  Ouggenhetmer, 
91  Va.  317,  21  SE  475. 

W.  Va.— U.  S.  Baking  Co.  v.  Bach- 
man,  88  W.  Va.  84.  18  SE  282;  Cos- 
ner  v.  Smith,  36  W.  Va.  788,  16  SB 
977. 

Wis.— Barth  v.  Graf,  101  Wis.  27, 
76  NW  1100;  Lederer  v.  Rosenthal,  99 
Wis.  235,  74  NW  971;  Whitney  v. 
Brunette,  15  Wis.  61. 

13.  Bradley  v.  State  Bank,  20  Ind. 
628;  Southern  California  Fruit  Exch. 
v.  Stamm.  9  N.  M.  361,  54  P  345;  Fur- 
man  V.  Walter,  13  HowPr  (N.  T.) 
848;  Albany  City  Ins.  Co.  v.  Whitney, 
70  Pa.  248. 

(a]  rallure  to  aerre  ^ocaas  in 
Bialn  aotloa^— Jurisdiction  properly 
acquired  over  property  by  attachment 
la  not  lost  by  failure  to  serve  proceaa 
In  the  main  action  so  long  as  the 
action  remains  pending  and  has  not 
been  diamlssed.  Rachman  v.  Clapp. 
60  Nebr.  648,  70  NW  2fi»  [foil  Dar- 
nell V.  Mack.  46  Nebr.  740,  66  NW 
806J. 

14.  IT.  8. — Parka  Co.  v.  Decatur, 
138  Fed.  650,  663.  70  CCA  674  [cit 

CyoJ. 

Ala. — Frankenhelmer  v,  Slocum.  24 
Ala.  379. 

Ark. — ^Ferguson  v.  Glldewell,  48 
Ark.  196,  2  SW  711;  Atkins  v.  Swope, 
38  Ark.  628. 

Cal.— Myers  v.  Mott,  29  Cal.  859, 
89  AmD  49;  Low  v.  Adams.  6  Cal. 
277;  Nail  v.  Los  Angeles  County 
Super.  Ct.,  11  Cal.  A.  27.  103  P  902; 
Bailey  v.  .,¥]tna  Indemn.  Co..  6  Cal. 
A.  740,  91  P  416. 

111. — Moore  v.  Hamilton,  7  111,  429. 
Ind. — Hoffman  v.  Henderson,  146 
Ind.  613,  44  NE  629;  Cunningham  v. 
Jacobs,  120  Ind.  306,  22  NE  385;  Mar- 
tin V.  Holland,  87  Ind.  105;  Lowry  v. 
MoGee.  76  Ind.  508;  State  v.  Miller, 
63  Ind.  475;  Bobbins  v.  Alley,  88 
Ind.  653;  Excelsior  Fork  Co.  v.  Lu- 
kens,  38  Ind.  438;  Richer  v.  Gilpin,  29 
Ind.  63;  Fechhelmer  v.  Hays,  11  Ind. 
478;  U.  S.  Capsule  Co.  v.  Isaacs.  28 
Ind.  A.  633,  55  NE  832;  Rodde  V. 
HoIIweg.  19  Ind.  A.  222,  49  NE  282: 
Fargo  V.  Cutshaw,  12  Ind.  A.  392.  39 
NE  532. 

Ind.  T. — Simmons  Clothing  Co.  v. 
Davis.  3  Ind.  T.  379.  58  SW  656;  Mc- 
Fadden  v.  Blocker,  2  Ind.  T.  260.  48 
SW  1043.  68  LRA  878. 

Iowa. — Bowen  v.  Port  Huron  En- 
gine, etc,  Co.,  109  Iowa  256.  80  NW 


Mitchell.  3  Greene  237;  Carothers  v. 
Click,  Morr.  54. 

Kan. — Bishop  v.  Smith,  66  Kan.  621, 
72  P  220;  Bundrem  v.  Denn,  25  Kan. 
430:  Boston  v.  Wright,  2  Kan.  227: 
Miller  V.  Dixon,  S  Kan.  A.  446,  42  P 
1014. 

Ky. — ^Duncan  v.  WIcklltte,  4  Mete. 
118:  Moore  v.  Sheppard,  1  Mete  97; 
Steinbarter  v.  Wolfateln,  12  KyL 
871;  Bogard  v.  Buckner,  12  Ky.  Op, 
681;  Hale  v.  Qrogan,  10  Ry.  Op.  %W. 

La. — U.  S.  v.  Murdock.  18  La.  Ann. 
205.  89  AmD  651.  ^ 

Mo. — Bray  v.  UcClury,  65  Mo.  128. 

Nabr. — ^Darnell  v.  Mack,  46  Nebr. 
710.  66  NW  806:  Stutzner  v.  Printz, 
43  Nebr.  306.  61  NW  620;  Reed  v.  Ma- 
ben.  21  Nebr.  696.  33  NW  252:  Tessler 
v.  Crowley,  16  Nebr.  369,  20  NW  264. 
Compare  Jordan  v.  Dewey,  40  Nebr. 

an  iiPtion). 

N.  M.— -Staab  v.  Hersch.  3  N.  M. 
153.  3  P  24S.  And  see  Southern  Cali- 
fornia Fruit  Exch.  v.  Stamm,  9  N. 
M.  361.  54  P  345. 

N.  Y.— Stone  v.  Pratt.  90  Hun  39. 
35  N'YS  .'■.13,  2i)  NYCivI'roc  178  [rev 
On  othor  groiidd.s  KiS  N.  Y.  265,  47 
NE  .■ior.);  I.arnkin  v,  Dougla.ss,  27 
Biin  .'517;  Finn  v.  Mehrbach.  B.'i  NYS 
2.".0 :  HerzbcrK  v.  Bniesen,  53  NYS 
256:  HnuKhton  v.  Ault.  8  AbbPr  Sft 
note,  IS  HowPr  77  [aff  16  HowPr  87 
note]:  Furman  v.  Walter,  IS^JBOMrPr 
84K:  Fr.iser  v.  Oreenhlll,  3  C9B«Smp 
172.  2  Edm.  Sel.  Gas.  356. 

N.  C— Grambllng  v.  Dickey.  118  N. 
C.  24  SE  G71;  Toms  v.  Warson. 

66  N.  C.  417;  Mixer  v.  Excelsior  (HI. 
etc.,  To.,  6r,  N.  r.  552;  Marsh  v.  Wil- 
liams. 113  N.  C,  371. 

N.  D.— Jewett  v.  Huffman,  14  N.  D. 
110.  103  NW  408;  Fox  v.  Mackenale. 

1  N.  D.  298.  47  NW  886;  Jordan  V. 
Prank,  1  N.  D.  201  41  NW  171. 

Oh. — Carty  v.  Fenstemaker,  14  Oh. 
St.  467;  Bgian  v.  Lumaden,  2  Dian. 
168. 

Pa. — Swarts  v.  Lawrence,  12  Phlla. 
181. 

S.  C. — Stevenson  v.  Dunlap,  22  8. 
C.  860,  11  SB  1017;  Clawson  v.  Sut- 
ton Gold  Min.  Co.,  2  8.  C  419. 

S.  D. — Western  Twine  Co.  v.  Scott, 
11  8.  D.  27.  76  NW  273:  Quebec  Bank 
V.  Carroll,  1  S.  D.  1.  44  NW  723. 

Tenn. — ^Warner  v.  A.  H.  Tates,  118 
Tenn.  648,  102  SW  92;  Walker  v.  Cot- 
trell.  6  Baxt.  257;  Lewis  v.  Woodfolk, 

2  Baxt  25;  Maxwell  v.  Lea,  6  Helsk. 
247. 

Wash. — Advance  Thresher  Co.  v. 
Schlmke,  47  Wash.  162,  91  P  645: 
Wlndt  V.  Bannisa,  2  Wash.  147,  26 
P  189;  Nesqually  Mill  Co.  v.  Taylor, 
1  Wash.  T.  1. 

W.  Va.— Miller  v.  White.  46  W.  Va. 
67^3  SE  832,  76  AmSR  791. 

Wis. — Magulre  v.  Bolen,  94  Wis,  48, 
68  NW  408:  Madison  First  Nat.  Bank 
V.  Greenwood,  79  Wis.  269.  45  NW 
810.  48  NW  421;  Bell  v.  Olmsted.  IS 
Wis.  69;  Jarvis  v.  Barrett.  14  WlB. 
591;  Chase  v.  Hill,  18  Wis.  222. 

"An  attachment  ...  Is  not  an  In- 
dependent proceeding,  but  one  merely 
In  aid  of  an  action  commenced  con- 
currently with  or  before  the  pro- 
ceedings in  attachment."  Excelsior 
Fork  Co.  V.  Lukens,  3S  Ind.  438. 

"An  attachment  Is  not  an  original 
process,  but  Is  a  mere  proceeding  In 
an  action.  Its  office  Is  not  to  give 
the  court  jurisdiction,  but  to  obtain 
possession  of  and  hold  the  debtor's 
property  until  recovery  of  Judgment." 
Pnnn  v.  Mehrbach,  66  NTS  250,  256. 

"Attachment  la  merely  a  proceed- 
ing ancillary  to  the  action  [at  law], 
by  which  a  party  la  enabled  to  ac- 
quire a  Hen  for  the  security  of  his 
demand  by  a  levy  made  befora  in- 
stead of  after  the  entry  of  a  Ju<Uf- 
menL   This  ancillary  proceeding  may 
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decision  of  the  ease  upon  the  merits  and  the  judg- 
ment in  the  main  action  neither  changes  the  nature, 
nor  determines  the  validity,  of  the  attachment,'^" 
and,  if  the  attachment  be  dissolved,  this  alone  will 
not  necessarily  defeat  the  action.*'  An  attachment 
proceeding  is  so  independent  of  the  main  action 
that  an  order  in  such  proceeding  may,  when  final, 
be  the  subjeot  of  appeal  during  the  pendency  of 
the  main  action.^* 

Aftw  a  mit  has  abated,  it  is  not  competent  to 
sue  out  an  attaehment  in  that  caoae,  beeaase  Bueh 
affidavit  and  attaehment  must  be  sued  out  in  a  pend- 
ing eanse.** 


U  5j   3.  Meat  9t  Final  Froccai.    A  writ  of 

attachment  is  mesne  and  not  final  proeess.'" 

6J  4.  Legal  or  Eanitable  Froceeding.  As  a 
general  rule  attachment  is  essentially  a  legal  pro- 
ceeding, and  is  in  no  way  appropriate  to  ascertain 
and  settle  equitable  rights,"  and  in  a  case  where, 
from  a  conflict  of  jurisdiction  or  from  other  causes, 
the  remedy  by  attachment  is  not  full  aiid  complete, 
a  court  of  equity  will  have  no  power  to  pass' any 
order  to  aid  or  perfect  it.'^  In  a  few  jurisdietim^ 
however,  proceedings  by  attachment  are  authorind 
in  suits  in  equity,"  and  if  the  action  is  pn^  in  whiili 
a  money  judgment  may  be  rendered,  tiie  rij^  to 


be  taken  at  the  time  of  the  com- 
mencement of  the  action,  or  at  any 
time  afterwards.  Neither  the  action 
nor  the  judgment  ...  In  any  manner 
depends  upon  the  attachment,  al- 
though the  attachment  depends  upon 
the  action.  The  Judgment  In  the  case 
Is  precisely  the  same  whether  the 
attachment  1b  dissolved  or  not." 
Sheppard  v.  Tooum,  11  Or.  Z34,  236, 
3  P  824. 

"An  attachment,  under  our  prac- 
tice, is  merely  a  proceeding  ancillary 
to  the  action,  by  which  a  party  Is 
enabled  to  acquire  a  Hen  for  the  se- 
curity of  his  demand  by  a  levy  made 
before.  Instead  of  after,  judgment. 
This  ancillary  proceeding  may  be 
taken  at  the  time  of  the  commence- 
ment of  the  action,  or  at  any  time 
afterwards.  Neither  the  action  nor  | 
the  Judgment  In  any  manner  depends 
upon  the  attachment,  although  the  at<  i 
tachment  depends  upon  the  action." 
Quebec  Bank  v.  Carroll,  1  S.  D.  1,  2, 
44  NW  723. 

Ca]  Wher*  vxooeas  la  served  upon 
defendant,  the  attachment  Is  aux- 
iliary process.  Williams  v.  Kimball, 
8  Mart.  N.  S.  <La.)  351;  Hlllman  v. 
Anthony.  4  Baxt.  (Tenn.)  444. 

[b]  When  orlgiual  and  when  an- 
olUaiT'— <1>  An  attachment  Is  an- 
cillary where  a  personal  Judgment  is 
sought,  but  It  la  an  original  attach- 
ment where  a  Judgment  In  rem  only 
is  sought.  Southern  California  Prult 
Exch.  V.  Stamm,  9  N.  M.  361,  64  P 
S4B.  (2)  While  attachment  Is  a  mere 
ancillary  remedy  where  personal 
service  Is  had,  the  other  proceedings 
In  ^n  action  are  merely  Incidental  to 
the  attachment  so  far  as  Jurisdiction 
Is  concerned,   where  service   Is  by 

Publication.       Clifford     v.  Pateros 
'ransfer  Co.,  71  Wash.  665,  129  P 
86ft. 

.'  [c]    Without  the  oonuneucemeat  of 
sa  action  there  can  be  no  writ  of 
attachment.    Peoria  First  Nat.  Bank 
V.   Farmers',   etc.,   Nat.  Bank,    (Ind.  i 
A.)  82  NE  1018. 

[d]  Attaohment  la  an  Independent , 
toooeedlng. — Mail  v.  Los  Angeles  i 
County  Super.  Ct.,  11  Cal.  A.  27,  103  I 
P  902. 

[e]  An  attachment  rests  on  Its 
own  faets  and  not  on  the  facts  of , 
the  main  action.     Oliver  v.  Ktnney. 
173  Ala.  593.  56  S  203. 

[f]  Part  of  record. — An  Bltach- 
ment,  although  an  ancillary  proceed- 
ing. Is  a  part  of  the  record.  Miller 
v.  White.  46  W.  Va.  67.  33  SE  332. 
76  AmSR  791. 

rg]    an  attadimest  la  merely  a 

SiBsesBory  prooeaa,^ — Lowenthnl  v. 
odge.  120  App.  Civ.  304,  105  NTS 
120.  I 
[hi    An  "action"  so  far  a«  relates  I 
to    jostloe'a  fees. — An    attachment,  i 
while  It  is  not  an  Independent  action,  | 
antf  while  It  Is  auxiliary  and  ancillary  i 
to  the  main  action  in  which  It  may 
be  obtained.  Is,  nevertheless,  an  '^c-  ' 
tlon"  or  "cause"  within  the  meaning  | 
of  such  words  as  used  In  a  statute 
allowing  a  Justice  to  charge  fees  upon  ' 
the  trial  of  a  cause.    Gibson  v.  Sid-  I 
ney.  60  Nebr.  12,  69  NW  314. 

[1]  AttacABMBt  mkj  be  vlaaded 
lA.  aaateinamt  tb  a  subsequent  suit. ' 
I>ean  v.  Massey,  7  Ala.  601:  Monroe' 


v.  Caatleman,  S  A.  K.  Marsh.  (Ky.) 

16.  Ark. — ^Atkins  t.  Swope,  38  Ark. 

628. 

Cal. — Nail  T.  Los  Angeles  County 
Super.  Ct.,  11  Cal.  A.  27,  108  P  902. 

La. — State  Nat.  Bank  v.  Winn,  134 
La.  639,  642,  64  S  496  felt  Cyc]. 

Nebr.- — Stutzner  v.  Printr,  43  Nebr. 
306,  61  NW  620. 

N.  D.— Jordan  v.  Frank.  1  N.  D. 
206,  46  NW  171. 

Wash.— Wlndt  v.  Bannlsa,  2  Wash. 
147,  26  P  189. 

"The  attachment  and  the  suit  are 
distinct  matters,  and  any  error  or 
Irregularity  In  the  former  cannot  af- 
fect the  latter.  The  suit  should  be 
tried  and  determined  upon  Its  own 
merits,  without  any  regard  to  the  at- 
tachment."  Elliott  v.  Mitchell,  3 
Greene  (Iowa)  237,  239. 

[a]  ASOaTlt  not  a  pleading  In  ac- 
tion.— Neither  the  affidavit  for  an  at- 
tachment, nor  the  order  of  attach- 
ment. Is  any  part  of  the  pleadings  In 
the  action.  Bundrem  v.  Denn,  25 
Kan.  430. 

[b]  Orders  In  proceeding-  do  not 
affect  the  merits. — ^The  attachment 
proceeding  being  ancillary  to  the 
main  action,  any  order  made  with 
reference  to  the  attached  property 
does  not  affect  the  progress  of  the 
case  upon  the  merits.  M  lller  v. 
Dixon,  2  Kan.  A.  445,  42  P  1014. 

le.  Nail  V.  T,o8  Angeles  County 
Super.  Ct..  11  Cal.  A.  27,  103  P  9rtl 

17.  Boston  v.  Wright,  3  Kan.  227: 
Holman  v.  Fisher,  49  Miss,  472:  Re^d 
V.  Mabf-n.  21  Nebr.  696.  33  NW  2.^^. 

18.  Boston  v.  Wright,  8  Kan.  227  i 
Harrison  v.  King,  9  Oh.  St.  38fl: 
Shakman  v.  Koch.  93  Wis.  596,  67 
NW  925.  Contra  Schofleld  v.  Amer- 
ican Valley  Co.,  9  N.  M.  486,  54  P  753. 

19.  Steele  v.  Harkness.  9  W.  Va. 
18, 

90.  Fletcher  v.  Morrell,  78  Mich. 
176.  44  NW  133. 

91.  V.  S.— Shiel  V.  Fatrlok^S9  Fed. 
992.  8  CCA  440. 

Ala. — Henderson  T.  Alabama  Oold 
L.  Ins.  Co..  72  Ala.  82;  Phillips  v. 
Ash.  63  Ala.  414. 

Md. — Peoples  Bank  v,  Shyrock,  9 
CentLJ  327. 

Mo. — Gage  v.  Gates,  62  Mo.  412; 
Lackland  v.  Garesche.  56  Mo.  267: 
Beach  v.  Baldwin,  14  Mo.  597;  Beyer 
V.  Continental  Trust  Co.,  63  Mo.  A, 
521:  Brumback  v.  Welnsteln.  37  Mo. 
A-  520  [overr  Frank  v.  Siegel,  9  Mo, 
A.  4671;  Bachman  v.  Lewis,  27  Mo. 
A.  81. 

N.  J, — Phrenlx  Iron  Co.  v.  New 
Tork  Wrought  Iron  R.  Chair  Co..  27 
N.  J.  L.  4R4. 

N.  T. — Thorlngton  v.  Merrick.  101 
N.  Y.  5,  3  NE  794:  Ebner  v,  Bradford, 
3  AbbPrNS  248. 

R.  I. — Godding  v;  Pierce.  IS  R.  L 
532. 

Wash, — Holman  v.  Cooper,  48 
Wash.  24.  92  P  781. 

"Our  courts  neither  recognize  nor 
favor  equitable  attachments."  Ayres 
V.  Graham  Steamship  Coal,  etc,  Co„ 
IBO  111.  A.  137. 

fa]  An  action  to  the  liotdw  of  a 
not*  to  olianre  ml  astata  of  which 
the  maker  dfed  seized  with  the  pay- 
ment   thereof,   brought   against  the 


heir  entitled  to  the  estate^  la  a  'svlt 
In  equity  In  the  nature  of  a  proceed- 
ing In  rem.  In  which  the  Judgmeift 
directs  as  required  by  Code  Civ.  Proc. 
S  1852,  that  the  debt  be  collected  out 
of  the  estate,  and  Is  not  an  action 
for  the  recovery  of  money  only, 
within  9  63S,  authorizing  an  attach- 
ment against  property,  where  the  ac- 
tion is  to  recover  money  only.  Avery 
v.  Avery,  119  App,  Dlv.  698,  104  NTS 
290  [rev  62  Misc.  297,  102  NTS  956]. 

[bj  The  grantlasr  of  aa,  lnjna«> 
tlon  and  the  appointing  of  a  receiver, 
which  operate  oy  way  of  equltaVfe 
attachment,  will  not  be  sustalneo. 
Ayres  v.  Graham  Steamship  Coal, 
etc.,  Co„  160  III.  A.  187. 

[c]  In  an  aotton  to  reoorar  V9«v 
an  express  ooat^aot  for  the  dtrMt 
payment  of  money.  It  Is  immateru(l 
whether  It  Is  called  an  action  at  law 
or  a  suit  in  equity.  The  attachment 
will  lie  In  either  case,  Seattle  First 
Nat.  Bank  v.  FISh,  2  Alaska  344. 

99.  Henderson  v.  Alabama  Gold  L. 
Ins.  Co.,  72  Ala.  82;  Phillips  v.  Ash. 
63  Ala.  414;  Janney  v.  Buell.  BS  Ala. 
40S;  McPherson  v.  Snowden,  19  Md. 
197. 

23.  Ala. — Ware  v.  Seasongood.  92 
Ala.  152,  9  S  138;  McKenile  v.  BenE- 
ley.  30  Ala.  139. 

Ark. — American  Land  Co.  v.  Grady. 
33  Ark.  550.  See  also  Buck  v.  Brans- 
ford,  58  Ark.  289.  24  SW  108. 

Colo. — ^Adams  t.  Clark,  84  Colo.  65. 
85  P  642.  10  AnnCas  774. 

Ga. — ^Tucker  v.  Edwards,  7X  Qa. 
602.  ^  ■  ' 

Iowa.— Curry  v.  Allen,  65  lowa  Sll. 
7  NW  636;  Crouch  v.  Crouch,  9  Iowa 
269. 

Oh. — Ooble  V.  Howard.  11  Oh.'  9t 
165. 

Okl. — ^Hendrtckaon         Brown,  Ml 

Okl.  41.  66  P  936.  '  ''' 

Tenn. — Lane  v.  Marshall,  1  BelMc. 

30;  Graham  v.  Merrill,  6  Coldw.  822; 

Hervey    v.    Champion.    11  Humphr. 

569:  Terrll  v.  Rogers,  8  Hayw.  208. 
Wash. — Bingham     v.     Keylor.  19 

Wash.  555,  53  P  729, 

W.  Va. — Roberts  v.  Bums,  +8  W. 

Va.   92.   36   SE   922,    86   AmSR  17; 

Bowlby  v.  DeWltt.  47  W.  "Va.  S2S,  34 

SE  919. 

[a]  Suit   for  aoeewitinr.~-nnaer 

Code  Civ.  Proc.  (1902)  8  248,  an  at^ 
tachment  may  be  Issued  In  a  autt  la 
equity  against  an  agent  for  an  ac- 
counting and  to  recover  money  otdy 
pursuant  thereto,  Carolina  Agency 
Co.  V.  Garllngton,  85  8.  C  114,  67  SB 
225. 

[b]  Where  the  nutan  Is  a  nraly 
legal  one  which  should  be  enrorced 
In  a  court  of  law,  an  eoultable  at- 
tachment cannot  be  sustained.  Slma 
V,  Charleston  Bank,  3  W.  Va.  415.  ' 

[c]  The  llan  obtained  by  the  levy- 
ing of  an  attachment  affords  pla,ln> 
tiff  the  footing  requisite  to,  enable 
him  to  maintain  a  bill  In  equltv  tt>  set 
aside  a  fraudulent  deed  whlcta  iatr 
pedes  the  operation  of  the  writ, 
Bainbrldge  v.  Allen,  70  N.  J.  Kq.  Kt. 
61  A  706. 

(   .  , 

that  the  chancery  court  shall  bava 
Jurisdiction  of  attachment  mtlta 
against  any  nonresident,  absent,  or 


Jdj   VwAm  the  xiaalaslmi  atat^ 

<^>de  [1892]  i  486)  which  provldea 
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attaebment  is  not  defeated  by  the  fact  that  speoifio 
relief  may  also  be  afforded  therein.'* 

7]  5.  In  Bern  or  in  Personam.  Attachment 
is  sometimes  spoken  of  as  being  in  rem;'^  but, 
strictly  speaking,  this  is  incorrect,  as  a  proceeding 
in  rem  is  taken  irrespective  of  parties  and  is  binding 
on  the  whole  world,  while  the  attachment  affects 
the  particular  debtor  only  and  is  binding  on  him 
alone,'*  and  the  property  is  brought  before  the 
court  merely  in  aid  of  the  remedy  against  the  in- 
dividual Bued.^^  The  fact  is  that  the  proceeding 
by  attaebment  is  of  a  dual  nature,  partakii^  of  the 


absconding  debtor,  who  baa  lands 
within  the  state,  or  against  such 
debtor  and  persons  who  have  In  their 
hands  efTects  of,  or  are  indebted  to, 
such  debtor,  the  court  had  no  Juris- 
diction, where  a  bill  in  chancery  for 
an  attachment  did  not  show  that  the 
debtor  had  any  land  in  tbe  state, 
and  did  not  Join  In  the  attachment 
any  persona  having  effecta,  etc.,  and 
merely  personal  property  was  levied 
on.   and   no    bond   or  affidavit  was 

elTen.  Advance  Lumber  Co.  v.  I^aurel 
at  Bank,  86  Miss.  419.  3S  S  313. 
S4.    Hendrickson  v.  Brown.  11  Okl. 
41.  65  F  936. 

85.  U.  8. — Calderhead  v.  Downing; 
103  Fed.  27:  Mankin  v.  Chandler,  16 
F.  Cas.  No.  9.030,  2  Bro<^.  126. 

Ala. — De  Arman  V.  Masaey,  151 
Ala.  639.  44  S  688. 

Cal. — Walt  V.  Kern  Rfver  Mln.,  etc. 
Co„  157  Cal.  16.  106  P  98. 

Ind. — Jolinston  v.  Field,  SS  Ind. 
377. 

Ue. — ^Elastman  v.  Wadlelgh,  66  Me. 
251.  20  AmR  696. 

Md. — Johnson  v.  Stockham,  89  Md. 
S68,  43  A  943;  Coward  v.  Dinin^er, 
66  Md.  59;  Lewis  v.  Higglns,  52  Md. 
614:  Brent  v.  Taylor.  6  Md.  B8. 

Mass. — Merriman  v.  Currier.  181 
Hans.  133.  77  NE  708. 

Miss. — Sale  v.  French,  61  Miss.  170; 
Myers  V.  Farrell,  47  Miss.  281. 

N.  J. — Connelly  v,  Lerche,  56  N.  J. 
L.  95,  28  A  430;  Schenck  v.  Grlffln, 
38  N.  J.  L.  462;  Thompson  v.  East- 
bum.  16  N.  J.  L.  100;  Haiprht  v. 
Bergh.  15  N.  J.  L.  183;  Balnbrldge 
V.  Allen.  70  N.  J.  Eq.  355.  61  A  706. 

N.  T. — Avery  v.  Avery,  119  App. 
Div.  698,  104  NYS  290. 

Or. — Kati  v.  Olienchain,  48  Or.  352, 
86  P  617.  120  AmSR  821. 

Pa, — Meiree  v.  Beirne,  39  Pa.  60.  I 

S.  C. — Stanley  v.  Stanley.  35  S.  C.  i 
94,   14   SE   675;   Clawson   v.  Sutton 
Gold  Mln.  Co..  3  S.  C.  419. 

Utah. — Bristol  v.  Brent,  36  Utah 
108,  103  P  1076,  140  AmSR  804,  21 
AnnCas  1125. 

"Not  passing  beyond  the  necessi- 
ties of  the  present  case,  an  attach- 
ment Issuing  against  a  non-resident 
of  the  State,  we  are  constrained.  In  < 
view  of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  to  depart 
from   the   theory  of  an  attachment  I 
which  has  prevailed.    These  decisions 
declare  that,  as  to  non-residents  of 
the   State,    the   jurisdiction    of    the ' 
court  attaches  only  because  of  tbe 
power  of  the  State  over  all  property 
within  Its  territory,  and  beyond  bind-  I 
Ing  and  affecting  the  property  at-  ; 
taehed,  or  the  effects  garnished,  the  ' 
Jurisdiction  of  the  court  cannot  ex-  i 
tend.  If  there  be  not  a  personal  ap- 
pearance of  the  defendant.    Of  con- 1 
sequence.   In   such  case,  an  attach- 1 
ment  Is  a  proceeding  In  the  nature 
of  a  proceeding  In  rem,  rather  than  I 
that  of  a  proceeding  in  personam.'"  j 
Spokane  Exch.  Nat.  Bank  v.  Clement,  i 
109   Ala,    270,    280,    19    S    814    [quot  ! 
Kress  v.  Porter.  132  Ala.  577,  31  S  ' 
377].  I 

"Attachment  is  In  the  nature  of  a 
proceeding  in  rem.  There  la  an  | 
actual  seizure  of  property  except, 
where  it  is  in  the  form  of  garnish- 
ment. In  the  case  of  garnishment,  it 
retains  Its  character  as  one  in  the 
nature  of  a  proceeding  In  rem,  al- 
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though  there  is  no  actual  seizure  of 
property  under  the  order  of  attach- 
ment, for  by  service  of  the  order 
upon  the  garnishee,  it  arrests  the 
debt  in  his  hands  and  holds  it 
through  him,  subject  to  the  judg- 
ment of  the  court.  The  claim  sub- 
jected by  garnishment  is  estate  of 
the  principal  debtor  in  the  hands  of 
the  garnishee  and  the  proceeding  is 
against  it  as  a  res,  a  thing,  and  not 
against  the  garnishee  personally,  ex- 
cept to  compel  him  to  turn  It  over  to 
the  creditor  of  the  principal  defend- 
ant In  satisfaction  of  his  claim.  In 
every  practical  sense,  it  amounts  to 
a  seizure  of  a  thing.  ,  .  .  Without 
such  seizure,  no  jurisdiction  over  the 
rea  Is  acquired  and  no  judgment 
against  it  can  be  rendered,  although 
(he  court  may  have  Jurisdiction  of 
tbe  parties."  Pennsylvania  R,  Co.  v. 
Rogers,  52  W.  Va,  460.  464,  44  SS 
300.  62  LRA  178. 

86.  Ala. — Spokane  Exch.  Nat.  Bank 
V.  Clement,  109  Ala.  270,  19  S  814. 

N.  D. — Rhode  Island  Hospital  Trust 
Co.  V.  Keeney,  1  N.  D.  411,  48  NW 
341. 

Vt. — Woodrutt  V.  Taylor,  20  Vt  66. 
W.  Va. — Houston  v.  McCluney,  8 

W.  Va.  135. 

Wis.— MadlBon  First  Nat.  Bank  v. 
Greenwood.  79  Wis.  269,  46  NW  810, 
48  NW  421. 

87.  Bray  v.  McClury,  6S  Mo.  128. 

88.  H.  L.  Griffin  Co.  v.  Howell.  38 
Utah  357.  113  P  326. 

"As  to  the  property  seized,  these 
proceedings  have  frequently  been 
styled  proceedings  In  rem,  and  It  is 
not  altogether  Incorrect  so  to  desig- 
nate them,  since  the  property  is  in 
custodia  legis,  and  is  specifically  sub- 
jected to  the  satisfaction  of  the 
plaintiff's  demand;  but  such  suits  are 
also  proceedings  In  personam,  since 
ft  is  the  personal  obligation  of  the 
defendant  owner  which  is  the  foun- 
dation of  the  suit,  and  it  is  not  nec- 
essary that  the  property  seized 
should  have  had  any  sort  of  connec- 
tion with  the  contract  sued  on.  The 
property  seized  is  not  the  debtor  to 
the  plalntirr,  but  stands  in  the  suit 
In  which  it  is  attached  as  the  repre- 
sentative of  Its  owner,  the  defend- 
anL  The  right  to  attach  Is  simply 
the  right  to  seize  the  property  of  the 
debtor  and  to  deal  with  It  as  his  rep- 
resentative. By  the  seizure  of  the 
thing  tbe  right  becomes  initiate  and 
Is  consummated  by  the  recovery  of 
the  Judgment  against  the  owner.  If 
the  defendant  Is  served  with  process 
or  appears  and  defends,  a  general 
judgment  may  be  rendered  against 
him,  upon  which  a  general  execution 
may  issue,  If  the  court  falls  to  ob- 
tain Jurisdiction  of  the  person  of  the 
defendant,  a  general  judgment  is 
rendered,  but  its  execution  Is  re- 
stricted to  the  property  seized."  Sale 
V.  French,  61  Miss.  170,  174. 

89.  U.  S. — Cole  V,  Cunningham, 
133  U.  a.  107,  10  set  269.  33  L.  ed. 
538;  Pennoyer  v.  NefT.  95  U.  S.  714, 
24  L.  ed.  565;  Cooper  v.  Reynolds,  10 
Wall.  308.  19  L.  ed.  931;  Westerwelt 
V.  Lewis,  29  P.  Cas.  No.  17,446,  2  Mc- 
Lean 511. 

Ark.— Felld  v.  Dortch.  34  Ark.  399; 
Parsons  v.  Paine,  26  Ark.  124;  Rich- 
mond V.  Duncan,  4  Ark.  197. 

Colo. — Crlsman  v.  Dorsey,  12  Colo. 


nature  of  a  proceeding  in  rem  and  also  of  an  action 
in  personam.^^  When  no  jurisdiction  is  obtained 
over  the  debtor's  person,  the  remedy  partakes  of 
the  nature  of  a  proceeding  in  rem,  in  that  it  pro- 
ceeds against  the  property  in  the  custody  of  the 
court  and  the  jut^ment  binds  such  property  only;"* 
but  where  jurisdiction  of  the  debtor's  person  is 
obtained,  either  by  personal  service  or  appearance, 
the  proceeding  is  ordinarily  in  personam  and  a  per- 
sonal judgment  is  rendered  without  regard  to  the 
attachment.^" 

{%  8]    B.  Pupose.  Originally  the  pnipose  of  the 

5«7,  21  P  920.  4  LRA  664;  Emery  v. 
Tount,  7  Colo.  107,  1  P  686. 

Conn. — Barber  v.  Morgan.  84  Conn. 
618,  80  A  791.  AnnCasl912D  951; 
Munger  v.  Doolan,  75  Conn.  656,  65  A 
169;  Waterman  v.  A  &  W.  Sprasue 
Mfg.  Co..  65  Conn.  664.  12  A  240. 

Fla.— Haber  t.  Nassltts,  IS  FUu 
589. 

Ga. — Kolb  V.  Cheney,  63  Qa.  688. 
Ida. — Kerns  t.  McAulay,  8  Ida.  668, 

69  P  639. 

111. — Clymore  v.  Williams,  77  111. 
618;  Hobson  v.  Emporium  Real  Est., 
etc.,  Co..  42  III.  306:  Tennent-Strlb- 
bllng  Shoe  Co.  v.  Hargardlne-McKlt- 
trick  Dry  Goods  Co.,  68  111.  A.  368, 

Ind. — Johnston  v.  Field,  62  Ind. 
377. 

Iowa. — Mayfleld  v.  Bennett,  48  Iowa 
194:  Banta  v.  Wood.  82  Iowa  469; 
Doollttle  v.  Shelton,  1  Greene  S72. 

Kan. — St.  Joseph  Nat.  Bank  v. 
Peters,  61  Kan.  62.  32  P  637. 

Ia. — Page  V.  Qsneres,  6  La.  Ann. 
649. 

Me.— Bastman  t.  Wadlelgh,  65  Me. 
261.  20  AmR  696. 

Md. — Johnson  v.  Stockham,  89  Md. 
368,  43  A  943;  Coward  v.  DlUlnger, 
56  Md.  59. 

Mich. — Peterson  v,  Swennlngston, 
178  Mich.  294.  144  I>rW  660. 

Miss.— Erwln  v.  Heath,  60  Miss. 
795;  Bishop  v.  Fennerty,  46  Miss.  570. 

Mo. — Jewett  v.  Boardman,  181  Mo. 
647,  81  SW  186;  Bray  v.  McClury,  56 
Mo.  128;  Janney  v.  Spedden,  38  Mo. 
395;  Clark  v.  Holllday,  »  Mo.  711; 
McCord,  etc.,  Mercantile  Co.  V.  Bet- 
ties,  58  Mo.  A.  384. 

Nebr. — Darnell  v.  Mack.  46  Nebr. 
740,  65  NW  805. 

N.  J.— Schenck  v.  Orlffin,  38  N.  J. 
L.  462;  Miller  v.  Dungan,  86  N.  J.  L. 
21;  Thompson  v.  Eastbum.  16  N.  J.  !<. 
100. 

N.  M. — Southern  California  Fnilt 
Exch.  V.  Stamm,  9  N.  M.  861,  64  P 

345, 

N.  T. — Logan  v,  Greenwich  Trust 
Co.,  144  App.  Dlv.  372.  129  NTS  677 
[aff  203  N.  Y.  611  mem.  96  NE  1120 
memi:  Durkin  v.  Paten,  97  App.  Dlv, 
139,  89  NTS  622;  Blanc  v.  Tennessee, 
etr.,  To,,  2  App.  Dlv.  248,  37  NTS 
90'>:  I- r  ^Simmons  v,  Marks,  66  Barb. 
33;;;  <  It  .  veil  v.  Whlteman,  82  Misc. 
279.  6a  NYS  974:  Parke  v.  Gay,  28 
Misc.  329,  59  NTS  890. 

Oh. — Oil  Well  Supply  Co.  v.  Roen. 
64  Oh.  St.  422,  60  NE  603;  Buckeye 
Pipe  Line  Co.  v.  Pee.  62  Oh.  St.  643, 
67  NB  448.  78  AmSR  743. 

Pa. — Coleman's  App.,  75  Pa.  441. 
S.  C. — Stanley  v.  Stanley,  86  S.  C: 
94.  14  SB  676. 

Tenn. — Brown  t.  Brown,  2  Sneed 
431. 

Tex. — Bv&ns  t.  Breneman,  (Civ.  A.) 
46  SW  80. 
Utah. — H.  L.  Grtffln  Co.  v.  Howell, 

38  Utah  357.  113  P  326. 

Vt. — Woodruff  V.  Taylor,  20  Vt.  66. 
Wash. — Clifford  v.  Pateros  Trans- 
fer Co..  71  Wash.  665,  129  P  369. 

Wis. — Magulre  v.  Bolen,  94  Wis. 
48,  68  NW  408:  Madison  First  Nat. 
Bank  V.  Greenwood,  79  Wis.  269,  4S 
NW  810.  48  NW  421;  Bell  v.  Olm- 
sted, IR  Wis.  69;  Jones  v.  SjMncer,  IB 
Wla.  583. 

See  Walt  v.  Kern  River  Mln.,  etc., 
Co.,  157  Cal.  16,  106  P  98. 
M,   U.  S.— -Cooper  v.  Reynolds,  10 
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attaoliment  laws  seems  to  have  been  simply  to  com- 
pel the  appearance  of  a  debtor  over  whose  person 
jurisdiction  could  not  be  obtained  by  ordinary  proc- 
era;'^  bat  at  an  early  date  the  remedy  was  generally 
^tended  by  statute  so  as  to  serve  the  double  pur- 
pose of  compellii^  defendant's  appearance  and  se- 
curing to  plaintiff  the  benefit  of  such  judgment  as 


he  might  reeover^"  and  under  the  present  statutes, 
in  most  jurisdicticms,  the  chief  porpose  served  by 
the  remedy  is  to  secure  a  contingent  lien  on  defend- 
ant's  property  until  plaintiff  can,  by  ai^ropriate 
proceediDgs,  obtain  a  judgment  and  have  such  prop- 
er^ applied  to  its  satisfaction.'^ 
Becowy  of  spedflc  property.  Attachment  is  not 


Wan.  308.  19  L.  ed.  931;  Calderhead 
V.  Downing:.  103  Fed.  27. 

Ala. — Spokane  Exch,  Nat.  Bank  v. 
Clement.  109  Ala.  270.  19  S  814; 
Betancourt  v.  Eberltn,  71  Ala.  461. 

Arls. — Glendale  Prult  Co.  v.  HIrat. 
6  Ariz.  428.  59  P  103. 

Conn, — Barber  v.  Morgan.  84  Conn. 
618,  80  A  791.  AnnCasl912D  951. 

ih. — Tarnell  v.  Brown.  170  111.  362, 

48  NE  909,  62  AmKR  880;  Conn  v. 
Caldwell,  6  III.  531;  Dernburg  v.  Tefft. 
63  111.  A.  33. 

Ind. — Hartford  L.  Ins.  Co.  v.  Bryan, 
25  Ind.  A.  406.  68  NE  2S2. 

Mich. — Bower  V.  Town.  12  Mich. 
230. 

Mlas. — Erwin  v.  Heath.  50  Mies. 
79S:  Holman  v.  Fisher,  49  Miss.  472; 
Bishop  V.  Fennerty,  46  Miss.  570. 

Mo. — Borum  v.  Reed,  73  Mo.  461; 
Bachman  v.  Ijewls.  27  Mo.  A.  81. 

N.  J. — Thompson  v.  Eastbum,  16 
N.  J.  L.  100. 

Okl.— Raymond  v.  Nlz.  S  OkL  656, 

49  P  1110. 

S.  C — Shooter  v.  HcDuflle,  39  S. 
C  Ij.  61:  Robinson  v.  Crowder,  17 
S.  a  L.  166. 

Tenn, — BogKess  v.  Gamble.  S 
Coldw.  148;  Snell  v.  Allen.  1  Swan 
207;  Perkins  v.  Norvell.  G  Humphr. 
151;  Green  v.  Shaver.  3  Humphr.  138; 
Seawell  v.  Williams,  2  Overt  272. 

Tex. — ^Wilson  v.  Zelpler,  44  Tex. 
657:  ChevalUer  v.  Williams,  2  Tex. 
239;  Evans  v.  Breneman,  (Civ.  A.) 
46  SW  80. 

Utah.— H.  L,  Grlffln  Co.  v.  Howell, 
38  Utah  357,  113  P  326. 

Wis. — Madison  First  Nat,  Bank  v. 
Greenwood,  79  Wis.  269,  45  NW  810, 
48  NW  421;  Whitney  v.  Brunette,  15 
Wis.  61, 

"The  attachment  act  la  a  remedial 
process,  allowed  to  a  creditor  against 
the  property  of  his  debtor,  when  he 
is  absent  from  the  State,  and  be- 
yond the  reach  of  the  ordinary 
process  of  the  law.  It  is  neverthe- 
less considered  a  proceeding  In  per- 
sonam, and  Its  object  is  to  make  the 
defendant  a  party  in  court."  Robin- 
son V.  Crowder,  17  S.  C.  L,  185. 

"Where  the  defendant  has  been  per- 
sonally ser\'ed  with  the  process,  the 
suit  assumes  a  double  character.  It 
remains  a  proceeding  in  rem  against 
the  property  levied  upon,  and  also 
becomes  an  action  In  personam.  And 
though  the  plaintiff  may  fail  as 
against  the  property,  he  may  recover 
a  personal  Judgment."  Bishop  v. 
Fennerty.  46  Miss.  570.  571. 

[a]  Appuraao*  wiOumt  wtmVom^ 
Although  there  has  been  no  service 
of  summons  on  defendant,  yet.  If  he 
Voluntarily  makes  his  appearance  In 
the  suit,  personal  Judgment  may  be 
had  against  him.  Brand  v.  Brand,  76 
SW  868,  26  KyL  987.  63  LRA  206; 
Lester  v.  Watklns.  41  Miss.  647;  Phil- 
ips v.  Hlnes,  33  Miss.  163:  Miller  v. 
Ewlng,  16  Miss.  421 ;  Brenner  v. 
Moyer,  98  Pa.  274;  Green  v.  Hill,  4 
Tex.  465. 

[b]  Bffeot  of  giving*  recognisance 
to  pa  J  Judgment.— Where  defend- 
ant's recognizance,  with  sureties,  for 
the  payment  of  whatever  Judgment 

tilalntiS  in  attachment  may  recover, 
B  taken  and  approved  by  the  court, 
and  an  order  is  made  dissolving  the 
attachment  and  releasing  the  prop- 
erty attached,  the  character  of  the 
suit  as  a  proceeding  In  rem  ia 
changed,  and  it  thereafter  becomes  a 
proceeding  In  personam,  as  If  com- 
menced by  summons,  and  the  lien  of 
the  attachment  ceasea.  Hill  v.  Hard- 
ing, 93  111.  77:  Peo.  v.  Cameron,  7 
,111.  468:  Hughes      Foreman,  78  III. 


A.  460;  Jones  v.  Greaham,  6  Blackf. 
(Ind.)  291:  Brenner  v.  Moyer,  98  Pa. 
274;  Albany  City  Ins.  Co.  v.  Whitney, 
70  Pa,  248;  Dierolf  v.  Wlnterfleld.  24 
Wis.  143. 

31.  D.  C. — Robinson  v.  Morrison,  2 
App.  105. 

Md.— RIsewick  v.  Davis,  19  Md.  82; 
Barr  v.  Perry,  3  Gill  313;  Barney  v. 
Patterson,  6  Harr.  &  3.  182;  Camp- 
bell V.  Morris.  S  Harr.  &  M.  535. 

Mass. — Mack  v.  Parks.  8  Cray  B17, 
69  AmD  267;  Hubbard  v.  Hamilton 
Bank,  7  Mete  340;  Watson  v.  Todd, 

5  Mass.  271. 

Miss. — Myers  v.  Farrell,  47  Miss. 
281;  Page  v.  Ford,  10  Miss.  266. 

N.  J. — State  v.  Mills,  57  N.  J.  L. 
574,  32  A  7;  Phoenix  Iron  Co.  v.  New 
York  Wrought  Iron  R.  Chair  Co..  27 
N.  J.  L.  484. 

N.  T. — Penoyar  v.  Kelsey,  150  N. 
T.  77,  44  NE  788.  34  LRA  248. 

S.  C. — Munroe  v.  Williams,  37  S.  C. 
81,  16  SB  633,  19  LRA  665;  Callen- 
der  V.  Duncan,  18  S.  C.  L.  464:  Robin- 
son V.  Crowder,  17  8.  C.  L.  185; 
Young  V.  Gray,  16  S.  C.  L.  S8;  Foster 
V.  Jones,  12  S.  C.  L.  118. 

Tenn. — Boyd  v.  Buckingham.  10 
Humphr.  434;  Welch  v.  Robinson,  10 
Humphr.    263:    Perkins    v.  Norvell, 

6  Humphr.  151;  Green  v.  Shaver,  3 
Humphr,  139;  Cheatham  v.  Trotter, 
Peck  198. 

"The.  process  of  attachment,  as  It 
existed  under  the  common  law,  dif- 
fered In  its  nature  and  object  from 
the  provisional  remedy  now  known 
by  that  name.  Its  orlRinal  purpose 
was  to  acquire  jurisdiction  of  the  de- 
fendant by  compelling  him  to  appear 
In  court  through  the  seizure  of  his 
property,  which  he  forfeited  If  he  did 
not  appear,  or  furnish  sureties  for 
his  appearance.  <3  Bl.  Comm.  280;  1 
Rolle  Abr.  tit.  Customs  of  London 
K,  13;  Kneeland  Attach.  6;  Drake 
Attach.  !  5;  Ashley  Attach.  11;  Locke 
Foreign  Attach.  12.)  It  was  part  of 
the  ser\'lce  of  process  In  a  civil  ac- 
tion through  a  species  of  distress.  In 
which  the  goods  attached  were  the 
ancient  vadil  or  pledges."  Penoyar 
V.  Kelsey,  150  N.  Y.  77,  79,  44  NE 
788.  34  LRA  248. 

"What  ia  the  process  of  foreign 
attachment?  It  is  clear  that  foreign 
attachment  Is  In  Its  substance,  ori- 
gin, and  Intention  a  process  to  com- 
pel appearance.  The  Mayor's  Court 
not  having  Jurisdiction  over  a  for- 
eigner, the  Court  gives  Itself  Juris- 
diction by  attaching  his  goods  In  the 
city  of  London,  or  debts  due  to  him 
within  the  City.  The  object  Is  to 
compel  him  to  come  In  and  plead. 
If  he  comes  and  remains  within  the 
Jurisdiction  or  surrenders  himself 
Into  custody  till  the  trial,  and  is 
ready  to  be  taken  in  execution  at  the 
end  of  the  action,  the  whole  process 
of  attachment  falls.  It  Is  a  mere 
process  for  compelling  the  Defendant 
to  come  In  and  remain  within  the 
Jurisdiction  till  the  end  of  the  trial. 
It  Is  true  that  Indirectly,  in  certain 
events,  the  process  would  ultimately 
give  to  the  Plaintiff  In  the  Mayor's 
Court  execution  for  the  amount  of 
his  debt  which  he  recovered  to  the 
extent  of  and  out  of  the  money  due 
from  the  garnishee.  If  the  debtor 
fails  to  appear,  he  is  considered  to 
have  admitted  that  the  debt  claimed 
was  due  to  the  extent  of  the  money 
in  the  hands  of  the  garnishee.  If  the 
Defendant  appears — but  only  in  this 
event,  and  In  case  nothing  is  done  in 
the  meantime — and  renders  himself 
up,  the  process  Is  at  an  end.  and  the 
Plaintiff  has  no  more  claim  upon  the 


moneys  attached."  Itevy  v.  Lovell,  14 
Ch.  D.  234.  238. 

[a]  The  theory  of  foreign  attaeh- 
ment  is  that  the  court  cannot  obtain 
Jurisdiction  over  the  person  of  de- 
fendant, and  his  creditors  would  be 
without  remedy  unless  Jurisdiction 
could  be  acquired  over  his  property. 
The  attachment  is  to  compel  defend- 
ant to  come  forward  and  allow  his 
Indebtedness  to  be  litigated.  Mont- 
gomery V.  Tllley,  1  B.  Mon.  (Ky,> 
155;  Blair  v.  Winston.  84  Hd.  356,  35 
A  1101;  Herbert  v.  Herbert.  49  N.  J. 
Eq.  70,  22  A  789  Jaff  49  N.  J.  Eq. 
565]:  Thomson  v.  Ogden,  23  Oh.  Cir. 
Ct.  185:  Hunroe  v.  Williams,  37  a 
C.  81.  16  SE  683.  19  LRA  666;  Hall 
V.  Parry,  56  Tex.  Civ.  A.  40.  118  SW 
561. 

33.  Johnson  v.  Stockham,  89  Md. 
368,  43  A  943;  Blair  v.  Winston.  8« 
Md.  366,  35  A  1101;  Cruett  v.  Jenkins, 
53  Md.  217;  Risewlck  v.  Davis,  19 
Md.  82;  Barney  v.  Patterson.  6  Harr. 
&  J.  (Md.)  182;  Hack  v.  Parkin  i> 
Gray  (Mass.)  517,  69  AmD  267: 
Hubbard  V.  Hamilton  Bank.  7  Hetc. 
(Mass.)  340:  Sewall  v.  Mattoon,  9 
Mass,  636;  Watson  v.  Todd,  6  Mass. 
271;  Albany  City  Ins.  Co.  v.  Whit- 
ney. 70  Pa.  248;  Fitch  v.  Ross,  4 
Serg.  St  R.  (Pa.)  567;  Hailman  v. 
Wilson.  1  PaLJRep  189;  Bowman  v, 
Barnard,  24  Vt.  355.  And  see  Hep- 
burn's Case,  3  Bland  (Md.)  95. 

[a]  Foreign  attachment. — The  pur- 
pose of  the  Pennsylvania  statutes 
providing  for  foreign  attachments  is 
twofold:  (1)  To  compel  the  appear- 
ance of  the  debtor,  and  (2)  to  render 
his  effects  within  the  stqje  subject 
to  the  demands  of  creditors.  Ray- 
mond V,  Leishman,  243  Pa.  64,  89  A 
791,  LRA1915A  400;  Albany  City  Ins. 
Co.  V.  Whitney,  70  Pa.  248:  Jackson's 
App.,  2  Grant  (Pa,)  407;  Darrach  v. 
Wilson,  2  Miles  (Pa.)  116;  H.  B. 
Claflln  Co.  V.  Weiss.  16  Pa.  Co.  247. 

[b]  Attadiment  of  land. — In  New 
Hampshire  an  attachment  of  land  is 
a  species  of  lien  created  by  statute, 
by  which  the  land  is  held  to  respond 
to  the  debt  or  damage  and  cost  which 
a  plaintiff  may  recover  in  the  suit. 
Kittredge  v.  Bellows,  7  N.  H.  399. 

[c]  To  Mnd  property  for  beaeltt 
of  all  orsditors.^ — ^The  intent  of  the 
statute  allowing  attachment  against 
an  absent  or  absconding  debtor  Is  to 
bind  by  summary  proceedings  in  rem 
the  debtor's  estate  for  the  equal  ben- 
efit of  all  his  creditors,  Cummins 
V.  Blalr.  18  N.  J.  L.  161. 

[d]  DtotlBotloa  iMtwsss  ovUrlaal 
aad  anoUlarr  attaelimsnt.^ — (1)  In 
Tennessee,  where  an  attachment  Is 
Issued  as  original  process.  It  serves 
the  double  purpose  of  compelling  the 
appearance  and  answer  of  defendant 
and  of  subjecting  his  property  to  the 
satisfaction  of  the  expected  recovery. 
Chattanooga  Third  Nat.  Bank  v.  Fos- 
ter, 90  Tenn.  735,  18  SW  267;  Walker 
V.  Cottrell,  6  Baxt.  (Tenn.)  257;  Har- 
ris V.  Taylor,  3  Sneed  (Tenn.)  ES6.  67 
AmD  576;  Boyd  v.  Buckingham.  10 
Humphr.  (Tenn.)  433.  (2)  Wh*re, 
however,  the  attachment  is  merely 
ancillary  to  an  action.  Its  only  ofTice 
Is  to  hold  the  attached  property  for 
the  satisfaction  of  the  judgment  In 
the  principal  action,  and  does  not 
bring  the  party  Into  court.  Walker 
V.  Cottrell,  supra;  Lewis  v.  Wood- 
folk,  2  Baxt.  (Tenn.)  25. 

33.  U.  S.— Adler  v.  Roth,  E  Fed. 
895,  2  McCrary  447;  In  re  Bellows,  3 
P.  Cas.  No.  1.278,  3  Story  428:  I>own- 
er  v.  Brackett.  7  F.  Cas.  No.  4,04S,  21 
Vt  699, 

Ala. — Oliver  v.  Kinney,   17S  Ala. 


For  latav  OAMs,  4«T«lopBiMiti  and  ohangae  In  the  law  see  cumulative  Annotations,  same  title,  ra4;e  and  note  number. 
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a  proper  remedy  by  which  to  recover  specific  prop- 
eriy.»« 

9]  0.  Effect  of  Availability  of  Other  Beme- 
dias— 1.  In  OeneraL  Where  plaintiff  is  entitled  to 
an  attachment  as  of  right,  the  availability  of  other 
remedies  is  immaterial.^^  Accordingly,  an  attach- 
ment may  issne  against  the  principal  of  a  note  alone, 
although  there  is  a  surety  thereon,  amply  able  to 
pay,*'  and  in  an  action  on  a  judgment,  foreign  at- 
tachment may  issue  to  secure  property  of  the  debtor 
which  eanuot  be  taken  by  execution,  although  he 
has  visible  property  on  which  execution  ta&j  be 
levied." 

[$  10]  2.  Attachment  and  Arrest  m  Ooncnrrent 
Beiaedies.  Attachment  lies  against  defendant 's 
property,  although  he  has  been  previously  arrested 
on  process  issued  in  the  same  cause;""  but  defend- 
ant's property  cannot  be  attached  and  his  twdy 
taken  on  the  same  writ.'* 


S93,  G6  S  203;  Johnson  v.  New  En- 
terprise Co..  163  Ala.  463.  50  S  911; 
PhflHps  V.  Ash.  63  Ala.  414;  Ran- 
dolph V.  Carlton,  8  Ala.  006;  Hale  v. 
CuRiminrs,  3  Ala.  398. 

Ark. — Ferguson  v.  Glldevell,  48 
Ark.  195.  3  SW  711;  Atklna  v.  Swope, 
IS  Ark.  528;  Frellaon  v.  Green,  19 
Ark.  376;  L^mb  v.  Belden,  16  Ark. 
S39. 

Cal.— Myers  v.  Mott.  29  Cal.  859, 
89  AmD  49;  Low  v.  Adams,  6  Cal. 
277. 

Colo. — Crlsman  v.  Doraey,  12  Colo. 
SS7.  SI  P  »20,  4  I..RA  664;  Raynolds 
V.  Ray,  12  Colo.  108.  20  P  4. 

Conn. — ^Holllater  v.  Ooodal«,  8 
Conn,  ill,  21  AmD  674. 

Del. — Stookley  v.  Wadman,  %  r>el. 
360. 

D.  CL— Bobtnion  v.  Morrison,  8  App. 
106. 

m. — ^Peo.  V.  Oameron,  7  HI.  4S8. 

Ind. — Cunningham  v.  Jacobs,  120 
Ind.  306.  22  KB  SSS;  Excelsior  Fork 
Co.  T.  Lnkena,  88  Ind.  488;  Rlsher  t, 
ODpin,  29  Ind.  63. 

Ind.  T. — Hcpadden  T.  Blocker,  S 
Ind.  T.  260,  48  SW  1048. 

Kan.— Qulnlan  v.  Danford.  28  Kan. 
E07;  Bundrem  t.  Denn,  25  Kan,  430; 
Larimer  v.  Kelley,  10  Kan.  298;  BoB- 
ton  V.  Wrlpbt.  5  Kan.  227. 

Ky. — Steinharter  v.  Wolfateln,  13 
KyL  871. 

La.— Sondhelmer  Co.  v,  Richland 
Lumber  Co.,  121  La.  786.  46  8  806; 
Adams  V.  Day.  14  La.  603;  Harvey 
Grymea,  8  Mart.  895. 

Me.— NIcholB  V.  Valentine,  36  Me. 
122;  Crocker  v.  Pierce.  81  Me.  177. 

Md.— Brent  v.  Taylor.  «  Md.  68. 

Has*. — Gay  v,  Raymond,  140  Mass. 
69.  2  NE  782. 

Mich. — Campbell  V.  Keys.  130  Mich. 
127,  89  NW  720;  Trowbridge  v. 
Bullard,  81  Mich.  451,  45  NW 
1012. 

HlB8. — Myers  v.  Farrell,  47  Miss. 
2S1;  Saunders  v.  Columbua  L.,  etc., 
Ina.  Co.,  43  Mlaa.  583;  Montague  v. 
Oaddls,  37  Hfaa.  468;  Woolfolk  v. 
Cage,  1  Miss.  300. 

Nebr. — ^Turpln  v.  Coates,  12  Nebr. 
321.  11  NW  300. 

N.  T. — Penoyar  v.  Kelsey.  150  N. 
T.  77.  44  NE  788.  84  LRA  248;  Rob- 
inson V.  Newberne  Nat.  Bank.  81  N. 
T.  386.  37  AmR  474;  Webb  v.  Bailey, 
54  N.  T.  164;  Lynch  V.  Crary,  52  N. 
T.  181;  Stone  v,  Pratt.  90  Hun  39,  35 
NT8  519:  Finn  v.  Mehrbach.  65  NTS 
350;  Herzberg  v.  Boleaen,  53  NTS 
35S;  Schleb  v.  Baldwin.  22  HowPr 
17S. 

,  N.  D.— Fox  T.  Hacfcenxis.  1  N.  D. 
»S,  47  NW  886. 

..Oh.— Buckeye  Pipe  Line  Co.  v.  Fee, 
«  Oh.  St.  648.  67  NE  446,  78  AmSR 
743:  Llebman  v.  Ashbacker,  86  Oh. 
St  «f  ^''^  ^*  ''e?'»temiUter,  14  Oh. 

&— «wann  v,  Lee.  49  8.  C.  U 
1<4;  Bethnne  r.  Olbwn.  4  a  C  L. 


•  S. 


S.  D.— Finch  V. 
D.  255.  68  NW  740. 

Tenn. — Boyd  v.  Buckingham.  10 
Humphr.  434. 

W.  Va.— Wall  V,  Norfolk,  etc.,  R. 
Co..  52  W.  Va.  485.  490,  44  SE  294, 
94  AmSR  948,  64  LRA  601  [cit  Cycl; 
Houaton  v.  McCluney,  8  W.  Va.  136. 

Wia. — Zechman  v.  Haak,  86  Wis. 
656.  66  NW  158;  Cox  v.  North  Wis- 
consin Lumber  Co.,  82  Wis.  141,  51 
NW  1130. 

"Attachment  of  property  Is  a 
method  prescribed  by  statute  for 
creating  a  Hen  upon  the  debtor's 
property,  without  his  consent  ...  to 
satiafy  the  judgment  that  may  be  ob- 
tained against  him."  Clark  v.  Pat- 
terson, 68  Vt.  676.  679.  6  A  564. 

"At  common  law,  as  well  as  under 
our  statutes  [attachment]  Is  a  pro- 
ceeding to  create  and  enforce  a  lien. 
It  Is  a  remedy  for  the  collection  of 
an  ordinary  debt,  by  a  preliminary 
levy  upon  the  property  of  a  debtor  to 
conser\-e  It  for  eventual  execution 
after  Hen  shall  have  beenperfected 
by  judgment."  Crlsman  v.  Dorsey,  12 
Colo.  6«7.  B71.  21  P  920.  4  LRA  6«4. 

Usa  of  attaduntnt  see  infra  SS 
B20-589. 

[a]  Attaohmeat  la  a  sort  of  se- 
Questratlon    of    pTonarty    for  the 

eventual  security  of  the  attaching 
creditor.  The  property  thus  taken 
Is  to  remain  tn  the  custody  of  the 
law,  to  await  the  determination  of 
the  suit  In  which  It  Is  attached.  Wal- 
lace V.  Barker.  8  Vt.  440. 

[b]  Xden  on  debtor's  real  eatat*. — 
The  process  of  attachment  Is  a 
branch-  of  that  ayatem  which  charges 
the  real  estate  of  the  debtor  with  the 
payment  of  hla  debta,  and  Its  object 
Is  to  give  to  the  creditor,  upon  the 
institution  of  a  suit,  a  Hen  on  the 
real  estate  of  his  debtor.  Saunders 
V.  Columbus  L.,  etc.,  Ins,  Co.,  43 
Miss.  583. 

[c]  OauUoii  to  tho  pnbllo  and  tb* 
doDtor. — The  object  of  an  attach- 
ment la  not,  as  in  the  case  of  ex- 
tents, to  pass  the  title,  but  la  merely 
to  caution  the  public  and  the  debtor 
that  the  land  attached  Is  Intended  to 
be  considered  by  the  creditor  as 
eventual  security  for  his  debt.  How- 
ard V.  Danlela,  2  N.  H.  137. 

[d1  Tlk*  VonnsylTaala  atatntss 
providing  for  domeatlc  attachments, 
as  distinguished  from  those  authoriz- 
ing foreign  attachments  which  are 
designed  to  compel  the  appearance  of 
defendant,  are  intended  to  give  plain- 
tiff a  Hen  upon  the  property  attached 
to  satiafy  any  Judgment  which  may 
be   recovered.     Lleberman   t.  Hofl- 


Where  the  writ  is  against  two  defei^ants,  one  of 
them  may  be  arrested  and  the  property  of  the 

other  attached.*" 

[%  11]  D.  Extraterritorial  Operation  of  Proceed- 
ing. The  process  of  attachment  is  effectual  for  the 
direct  and  legitimate  purpose  of  enforcing  the  ap- 
plication of  the  property  attached  according  to  the 
laws  of  the  state  where  it  is  found,  although  de- 
fendant in  the  attachment  proceeding  is  a  nonresi- 
dent;*^ hut  a  judgment  rendered  in  one  state  upon 
an  attachment  of  property,  where  there  has  been  no 
personal  service  of  process  upon  defendant,  and  no 
appearance  by  him,  has  no  extraterritorial  validity 
so  far  as  the  person  of  defendant  is  concerned.*' 

Where  defendant  is  sured  with  process  or  ap- 
pears in  the  action  and  submits  to  the  jurisdiction 
of  the  court,  the  judgment  in  an  attachment  ease 
must  be  given  the  same  effect  outside  of  the  state 
as  any  other  judgment.*^ 
Armstrong. 


36.  Richardson  V.  "Probst,  108  Iowa 
241,  72  NW  521. 

37.  Morse  v.  Pearl,  67  N.  H.  317, 
36  A  266.  68  AmSR  672. 

88.  Maaaey  v.  Walker,  8  Ala.  167; 
Wood  V.  Carter,  29  .Ga.  580. 

Bffeot  of  previous  attaolunsnt  a* 
imventlng  anwt  of  defendant's  per- 
son see  Arrest  [3  Cyc  916]. 

39.  Daniels  v.  Wilcox,  2  Root 
(Conn.)  346;  Trafton  V.  Gardiner,  39 
Me.  501;  Almy  v.  Wolcott,  18  Mnas. 
73:  Brlnley  v.  Allen,  3  Mass.  661; 
Cleft  V.  Hosford,  12  Vt.  296.  But  see 
Langdon  v.  Dyer,  IS  Vt.  273. 

[a]  KslsaM  of  body  bsf or*  at- 
taohmsBt  of  propsfty. — 'Where  a  writ 
of  attachment  was  served  by  arrest- 
ing the  debtor's  body,  but  before  re- 
turn was  made,  the  creditor,  on  dis- 
covering goods  belonging  to  the 
debtor,  released  the  latter's  body  and 
caused  the  goods  to  be  attached  by 
the  same  writ,  it  was  held  that  the 
attachment  was  lega}.  Scott  v. 
Crane,  1  Conn,  255. 

40.  Connor  v.  Madden,  67  Me.  410. 

41.  Mclhop  V.  Doane,  31  Iowa  397, 
7  AmR  147;  Downer  v.  Shaw.  22  N. 
H.  27T. 

[a]  Th*  attaolunsnt  defendant  la 
before  tbe  court  for  all  purposes  ex- 
cept the  rendition  of  a  personal  Judg- 
ment, although  he  is  a  nonresident, 
and  la  notified  only  by  publication. 
King  V.  Vance,  46  Ind.  246. 

4a.  U.  S.— St.  Clair  v.  Cox,  10«  D. 
S.  850,  1  set  354,  27  L.  ed.  222; 
DArcy  v.  Ketchum.  11  How.  165,  13 
L.  ed.  648;  Thompson  v.  Bmmert,  28 
F.  Cas.  No,  13.953.  4  McLean  98. 

111.— Sim  V.  Prank.  25  111.  125;  Buck 
v.  Coy.  78  III.  A,  160. 

Iowa. — Melhop  v.  Doane,  31  Iowa 
397,  7  AmR  147. 

N.  H. — Downer  v.  Shaw,  22  N.  H. 
277. 

N,  T. — ^Fltzslmmona  v.  Marks,  66 
Barb,  333:  Force  v.  Gower,  23  HowPp 
294;  Pawling  v,  WlHaon,  13  Johns. 
192;  Robinson  v.  Ward,  8  Johns.  86, 
5  AmD  527;  Kllbum  v.  Woodworth,  6 
Johns.  37.  4  AmD  821, 

Pa. — Steel  v.  Smith.  7  Watts  St  S. 
447;  Phelps  v.  Holker,  1  Dall.  261,  1 
L.  ed.  128. 

Tenn. — Earthman  v,  Jones,  2  Terg. 
484;  Moore  v.  Gennett.  2  Tenn.  Ch. 
376. 

fa]  In  Atebaaaa,  however.  It  has 
been  held  that  a  personal  Judgment 
by  default  can  be  rendered  against 
a  nonresident  In  attachment  on  statu- 
tory notice.  Meyer  v.  Keith,  99  Ala. 
519,  13  8  500. 

43.  See  Downer  v.  Shaw,  22  N.  H. 
277.  281  (where  Perley.  J.,  said:  "If 


man,  2  Pennyp.  211;  SHnglult  v.  Sis-  |  the  defendant,  thoagh  residing  in  this 


ler.  23  Pa.  Co.  540. 

34.  Gates  v.  Bennett,  33  Ark.  475: 
Hanna  v,  Loring,  11  Mart.  <La.)  276; 
Mendelsohn  v.  Smith,  27  Mich.  2. 

86.  Shepherd  v.  Shepherd,  51 
Misc.  418,  100  NTS  401  [aff  117  App. 
Dlv.  924,  103  NTS  1141  mem].  - 


State,  went  Into  Vermont  temporarily 
and  accidentally,  and  while  there  was 
served  with  regular  process,  ho  would 
be  subject  to  the  Jurisdiction  of  the 
Court  that  lasued  the  process,  and 
the  Judgment  would,  under  the  con- 
stitution, have  the  same  validity  and 
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17.  OOKSTBtrCTION  AUD  EFFECT  OF  STATUTES 


[$  12]  A.  Bnle  of  Strict  OonstrnctioiL  Attach- 
ment being  an  extraordiuury  and  summary  remedy 
in  derogation  of  the  common  law,**  the  courts  will 
usually,  in  tbe  absence  of  any  statutory  require- 
ment to  the  contrary,"  construe  the  statutes  strictly 
in  favor  of  those  against  whom  the  proceeding  ia 
employed,  both  as  to  the  subject  matter  of  the  at- 


tachment and  the  method  of  enforcing  the  remedy, 
and  will  exact  of  plaintLS  a  strict  compliance  witii 
all  the  statutory  requirements.*' 

The  remedy  moBt  be  closely  confined  within  the 
limits  assigned  by  the  legislature  and  cannot  be  ex- 
tended by  implication  beyond  the  terms  of  the  stat- 
ute creating  itj*^  but  the  court  will  not  posh  tbe 


effect  here  aa  in  Vermont.  Or  \t  he 
voluntarily  submitted  to  the  Juris- 
diction of  the  Court  by  appearing  and 
defending  in  person  or  by  attorney, 
he  could  not.  In  this  State,  question 
the  validity  of  the  Judgment  which 
that  Court  might  have  rendered 
against  him"). 

44.   See  supra  S  8. 

4B.  Statutes  reqnlriiig  liberal  oon- 
Stmction  see  Infra  S  13. 

46.  U.  S.— -Ritchie  v.  Sayers,  100 
Fed.  620. 

Ala. — Herrlck  v.  Herrlck,  18«  Ala. 
439,  65  S  146;  Vandlver  v.  Waller, 
143  Ala.  411.  39  S  136;  Earp  v. 
Stephens,  1  Ala.  A.  447,  55  S  266. 

Ariz. — Ordenateln  v.  Bones,  2  Arix. 
229.  12  P  614. 

Ark. — Bush  v.  VIsant,  40  Ark.  124; 
Hynson  v.  Taylor,  3  Ark.  552;  Desha 
v.  Baker,  3  Ark.  609;  Jonea  v.  Buz- 
zard. 2  Ark.  415. 

Cal. — Rudolph  v.  Saunders,  111  Cal. 
233.  43  P  619;  Roberts  v.  Landecker. 
9  Cal.  262;  Souza  v.  Lucas  (A.)  100  P 
115;  Drake  v.  De  Witt,  1  Cal.  A.  617, 
82  P  982. 

Conn, — Munfrer  v.  Doolan,  75  Conn. 
666.  55  A  169;  Hubbell  v.  Kingman.  52 
Conn.  17;  Sanford  v.  Pond,  37  Conn. 
588. 

Del. — Smith  v.  Armour.  17  Del.  361. 
40  A  720. 

Fla. — Cbattanoof^  First  Nat.  Bank 
V.  Wllllngham,  36  Fla.  32.  18  8  58; 
McOehee  v.  WUklns,  31  Fla.  83.  12 
S  228. 

Ga. — Force  v.  Hubbard,  26  Oa.  289; 
aark  V.  Tuggle.  18  Ga.  604;  Mills 
V.  Plndlay,  H  Oa.  280;  Levy  v.  UUl- 
man,  7  Ga.  167. 

Ida. — ^Vollmer  t.  Spencer,  S  Ida.  557. 
61  P  609:  Murphy  v.  Hontandon.  2 
Ida.  (Haab.)  1048,  29  P  851,  36  AmSR 
279. 

■  III.— May  Baker.  IB  TIL  89;  Row- 
ley V.  Berrlan,  12  111.  198;  Moore  v, 
Hamilton,  7  III.  429:  Brltton  v.  Gregg. 
96  III.  A.  29  [aff  193  III.  3S4,  61  NB 
10241. 

Ind. — liowry  v.  McOee,  75  Ind.  608; 
Marnlne  v.  Murphy.  8  Ind.  272;  Tyner 
V.  Gapln,  3  Blackf,  S70;  Powers  v. 
Hurst.  3  Blackf.  229;  O'Brien  v.  Dan- 
iel, 2  Blackf.  290;  U.  S.  Capsule  Co. 
V.  Isaacs,  23  Ind.  A.  533.  55  NE  832; 
Rodde  V.  Hollweg,  19  Ind.  A.  222.  49 
NE  282;  Fargo  v.  Cutshaw,  12  Ind.  A. 
392,  39  NE  632;  Louisville,  etc,  R. 
Co.  V.  Parish,  6  Ind.  A.  89,  38  NE 
122. 

Iowa. — Tiffany  v.  Glover.  8  Greene 
887;  Musgrave  v.  Brady.  Morr.  466; 
Wllkle  V.  Jones,  Morr.  97. 

Kan. — Manley  v.  Headley.  10  Kan. 
fH;  Campbell  v.  Hall,  1  Kan.  488: 
Harding  v.  Guaranty  L.  &  T.  Co.,  3 
Kan.  A.  519.  43  P  835. 

Ky. — Pool  V.  Webster.  3  Mete.  278; 
Moses  V.  Rountree.  11  KvL  438. 

l>a. — Natchez  First  Nat.  Bank  v. 
Moss,  41  La.  Ann.  227,  6  S  25;  Bussey 
v.  Rothschilds,  26  La.  Ann.  258; 
Frellaon  v.  Stewart,  14  La.  Ann.  832; 
Price  v.  Merritt.  13  La.  Ann.  526; 
Cordon  v.  Ballllo.  13  La.  Ann.  473; 
New  Orleans  v.  Garland.  11  La.  Ann. 
438;  DenerRre  v.  Mllne.  10  La.  Ann. 
324;  Boardman  v.  Glenn,  7  La.  Ann. 
681;  Stockton  v.  Downey,  6  La.  Ann. 
581;  Shirley  v.  Steamer  Bride,  6  La. 
Ann.  260;  Wilson  v.  Churchman,  4 
La.  Ann.  452:  Plalnters*  Bank  v. 
Byrne.  S  La,  Ann.  6)t7:  Graham  v. 
Burckhalter.  2  La.  Ann.  415;  Offutt  v. 
Kdwards.  9  Rob.  90;  Putnam  v. 
Grand  Gulf  R.,  etc..  Co.,  3  Rob.  232; 
Lacy  V.  Kenley,  3  La.  16. 

Md.— Mcpherson  v.  Snowden,  19 
Ud.  197. 


Mich. — De  Carle  v.  Marks,  171 
Mich.  167.  137  NW  94;  Faul  V.  Beu- 
cus,  124  Mich.  25.  82  NW  659;  JafCray 
v.  Jennings.  101  Mich.  515.  60  NW  52. 
26  LRA  646;  McCrea  v.  Russell,  100 
Mich.  375,  68  NW  1118;  Drake  v. 
Lake  Shore,  etc.,  R.  Co.,  69  Mich. 
168.  87  NW  70.  13  AmSR  382;  Bor- 
land V.  Kingsbury.  65  Mich.  69.  31 
NW  620;  Fairbanks  v.  Bennett,  62 
Mich.  61,  17  NW  696:  Woolklns  v. 
Haid.  49  Mich.  299;  Van  Norman  v. 
Jackson  County  Cir.  Judge,  45  Mich. 
204.  7  NW  796;  Mathews  v.  Dens- 
more.  43  Mich.  461.  5  NW  669;  Buck- 
ley V.  Lowry,  2  Mich.  418;  Green- 
vault  V.  Farmers',  etc..  Bank,  2 
Douprl.  498. 

Minn. — Caldwell  v.  Sibley,  8  Minn. 
406. 

Miss. — Rankin  v.  Dulaney,  43  Miss. 
197;  Wolley  v.  Bowie,  41  Miss.  563; 
Poster  V.  Simmons,  40  Miss.  585; 
Robertson  v.  Johnson,  40  Miss.  500; 
Gates  V.  Flint.  39  Miss.  365;  Rov  v. 
Heard,  38  Miss.  544;  Jefferles  v.  Har- 
vie,  38  Miss.  97.  Compare  Augusta 
Bank  v.  Conrey,  28  Miss.  667;  Bryan 
v.  Lashley.  21  Miss.  284. 

Mo. — Srdalla  Third  Nat.  Bank  v. 
Cramer,  78  Mo.  A.  476. 

Nebr. — Pnrak  v.  Schuyler  First 
Nat.  Bank.  67  Nebr.  463,  93  NW  682; 
John  V.  Farwell  Co.  v,  Wright,  88 
Nebr.  445,  56  NW  984;  Handy  v. 
Brong,  4  Nebr.  60;  Buchanan  v.  Ed- 
mlston,  1  Nebr.  (UnofT.)  429.  436.  95 
NW  620;  Clements  v.  Puckett.  I 
Nebr.  (Unoft.)  856.  95  NW  796. 

N.  M.— Dye  v.  Crary.  12  N.  M.  460, 
473,  78  P  633  tclt  Cyc]. 

N,  Y. — Penoyar  v.  Kelsey,  150  N. 
T.  77.  44  NE  788.  34  LRA  248; 
Sollnger  v.  Patrick,  7  Daly  408;  Kcl- 
derhouse  v.  McGarry,  82  Misc.  365. 
143  NTS  741;  Bodine  v.  Bodlne,  79 
Misc.  434,  140  NTS  118. 

N.  C. — Carson  v.  Woodrow.  160  N. 
C.  143,  75  8E  996;  Parker  v.  Scott,  64 
N.  C.  118;  Leak  v.  Moorman,  61  N. 
C.  168. 

M.  D.— Ireland  v.  Adair.  12  N.  D. 
29,  32.  94  NW  766,  102  AmSR  661 
[clt  Cycl. 

Oh. — Taylor  v.  McDonald,  4  Oh. 
149;  Humphrey  v.  Wood.  Wright  566; 
Hoyman  v.  Beverstock,  8  Oh.  Cir.  Ct, 
473.  4  Oh.  Cir.  Dec.  491. 

Or. — Bowman  v.  Wade.  54  Or.  347. 
359,  103  P  72  [cit  CycJ;  Case  v. 
Noyes,  16  Or.  329.  19  P  104;  Schneider 
V.  Sears.  13  Or.  69.  8  P  841. 

R.  1.— Hall  v.  Tabor.  34  R.  I.  608, 
84  A  793;  Leonhard  v.  John  Hope, 
etc..  Engraving,  etc.,  Co.,  21  R,  I. 
449,  44  A  305;  Godding  v.  Pierce,  13 
R.  I.  532. 

S.  C— Munroe  v.  Williams,  37  S.  C. 
81,  16  SE  633,  19  LRA  666;  Ketchin 
V.  Landnecker.  32  a.  C.  156.  10  SE 
936:  National  Exch.  Bank  v.  Stelllng, 
81  S,  C.  360,  9  SE  1028;  Wando  Phos- 
phate Co.  V.  Rosenberg.  31  S.  C.  301, 
9  SE  969;  Kerchner  v.  McCormac,  25 
S.  C.  161;  Myers  v.  Lewis,  26  S.  C.  L. 
54. 

S.  D. — Deering  v.  Warren,  1  S.  D. 
35,  44  NW  1068. 
Tenn. — Conrad  v.  UcGee,  9  Yerg. 

428. 

Tex. — Klldare  Lumber  Cq.  v.  At- 
lanta Bank,  91  Tex.  96,  41  SW  64; 
Caldwell  V.  Haley,  3  Tex.  317;  Woos- 
ter  V.  McOee,  1  Tex.  17. 

Utah. — Bowers  v.  Tjondon  Bank  of 
Utah,  8  Utah  417.  4  P  225. 

Vt.— Brlgham  v.  Avery,  48  Vt  608; 
Walker  v.  -Wilmarth.  37  Vt.  289. 

Va. — McAllister  v.  Gtiggenhelmer, 
91  Va.  317,  21  SE  475:  Sirksdale  v. 
Hendree,  2  Patt.  ft  H.  43. 


W.  Va.— Home  Distilling  Co.  v. 
Himmel.  82  SB  1094 ;  Ballard  v. 
Great  Western  Min.,  etc.,  Co.,  39  W. 
Va.  394,  19  SE  610:  Reed  v.  HcCloud, 
38  W.  Va.  701.  18  SE  924:  U.  S.  Bak- 
ing Co.  V.  Bachman,  38  W.  Va.  84,  18 
SE  3H2;  Altmeyer  v.  C^ulfleld.  S7  W. 
Va,  847,  17  SE  409;  Cbsner  v.  Smith, 
36  W.  Va.  788.  15  SE  977:  Hudklns  v. 
Haskins,  22  W.  Va.  645;  lielaplaln  v. 
Armstrong,  21  W.  Va.  211. 

Wis. — Oconto  Co.  v.  Esson.  87  NW 
855:  Barth  v.  Graf.  101  Wis.  27,  76 
NW  1100;  Lederer  v.  Rosenthal.  99 
Wis.  235.  74  NW  971;  Maguire  v. 
Bolen.  94  Wis.  48,  68  NW  408;  Whit- 
ney V.  Brunette,  15  Wis.  61;  Adier 
V,  Cole.  12  Wis.  188:  Elliott  v.  Jack- 
son, 3  Wis.  649;  Pratt  v.  Pratt,  3 
Finn.  395. 

Man. — Htme  v.  Coulthard,  20  Man. 
164. 

[a]  ninstratiotui.— (1>  In  the  pro- 
vision of  Code  B  449,  that  "no  lien 
on  the  property  of  a  defendant  con- 
structively summoned  shall  be  cre- 
ated otherwise  than  by  an  attach- 
ment ...  or  by  judgment,"  the 
words  "or  by  Judgment"  do  not  en- 
large the  scope  of  the  statute,  and 
do  not  permit  the  property  of  a  non- 
resident to  be  subjected  merely  by 
reference  in  the  petition  to  Its  exist- 
ence within  the  Jurisdiction  and  by 
a  prayer  for  sale  for  that  purpose. 
Grigsby  v.  Barr,  14  Bush  (Ky.)  330. 
(2)  L.  (1894)  c  736  S  1.  authorizing 
attachment  "where,  tor  the  purpose 
of  procuring  credit  .  .  .  defendant 
has  made  a  false  statement  in  writ- 
ing ...  as  to  his  financial  responsi- 
bility or  standing,"  being  In  deroga- 
tion of  common  law,  will  be  con- 
strued not  to  permit  attachment  by 
one  who.  at  the  time  of  giving  the 
credit,  did  not  know  of  such  state- 
ment, although  another  had  been  de- 
frauded thereby.  Penoyar  v.  Kelsey, 
160  N.  T.  77.  44  NE  788.  34  LRA  248. 

[h]  Failnn  to  oomplr  with  a 
ueraly  dlrsotory  provision  wUl  BOt 
vitiate  an  attachment.  Morrel  v. 
Buckley,  20  N.  J.  L.  667;  Wood  v. 
Chapin,  13  N.  Y.  509.  67  AmD  62. 

47.  Ala.— Herrlck  v.  Herrlck.  ISC 
Ala.  439.  65  S  146. 

Ark. — Smith  v.  Block,  7  Ark.  SB8; 
Hynson  v.  Taylor,  8  Ark.  652. 

Fla. — Haber  v.  Kassltts,  12  Fla. 
689. 

I>a. — Smith  V.  Smith,  2  La.  Ann. 

447. 

Mtch. — Jaffray  v.  Jennings.  101 
Mich.  515.  60  NW  52.  25  LRA  645; 
Van  Norman  v.  Jrtckson  County  Cir. 
Judge.  46  Mich.  204.  7  NW  796. 

Miss. — Roach  v.  Brannon,  57  Miss. 
490;  Cantrell  v.  Letwinger.  44  Miss. 
437:  Hosey  v.  Ferrlere,  9  Miss.  668. 

Nebr. — Rouss  v.  Wright.  14  Nebr. 
457.  16  NW  765;  Handy  v.  Brong.  4 
Nehr.  60. 

N.  J. — Pullinger  v.  Van  Bmburflrh. 

16  N.  J.  L.  467. 

N.  Y.— Sollnger  v.  Patrick,  7  IJaly 

408. 

Oh. — Orlopp  V.  Schueller,  2$  Oh. 
Cir.  Ct.  127.  130  felt  Cycl. 

Or. — Case  v.  Noyes.  16  Or.  S29,  19 
P  104. 

S.  C. — Addison  v.  Sujette,  27  SB 
631;  Ivy  v.  Caston.  21  S.  C.  683;  Rob- 
inson v.  Crowder,  17  S,  C.  L.  185; 
Sargeant  v.  Helmbold.  16  S.  C  !<. 
219. 

Tenn. — Jackson  v.  Burke,  4  Helak. 
610. 

Tex. — Gtvens  v.  Taylor,  6  Tex.  316; 
Sloo  V.  Powell,  DalL  467. 

Va.— Barksdale  v.  Hendree.  2  Patt. 
&  H.  43. 


For  later  cmss,  deTslopmeata  and  ebaafes  in  the  law  see  cumulative  Annotations,  same  title. 
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strict  constraetioii  bo  far  as  to  nnllify  the  beneficial 
intent  of  the  statute  and  leave  the  ^editor  remedi- 

less." 

No  presnmptionB  will  be  indulged  in  support  of 
an  attachment  where  there  is  an  apparent  departure 
from  the  statute/^  but  the  proceedings  must  upon 
their  face  show  afflrmatively  that  the  requirements 
of  the  statute  have  been  complied  with."^ 

A  statnte  providing  means  for  nsiBtlng  an  at- 
tachment is  not  subject  to  the  role  of  strict  con- 
gtmetion.'^ 

[i  13]   B.  Bole  of  Liberal  Constrnction.  The 

proceeding  by  attachment  is  a  favorite  of  the  legis- 
latures, and  in  a  number  of  jurisdictions  it  is  now 
expressly  provided  that  the  statutes  shall  not  be 
strictly  eonstrued,'*  while  in  other  states  the  eourts, 
having  r^;ard  to  the  intention  of  the  legislatures, 
have  inelUied  to  adopt  liberal  constrnction  inde- 
pendently of  express  statutory  provisions.'^  In  any 
ease,  however,  a  person  seeking  the  benefit  of  this 
summary  remedy  mnst  bring  himself  clearly  within 


the  material  provisions  of  the  statute."* 

[$  14]  0.  Oonstmction  in  Federal  Courts.  The 
federal  courts  follow  the  decisions  of  the  supreme 
court  of  the  state  upon  tlie  construction  of  the  state 
attachment  law,^"  and  follow  the  state  practice  ''as 
near  as  may  be. ' ' 

[$15]  b.  0<mflict  of  Laws.  As  remedies  are 
governed  exclusively  by  the  laws  of  the  place  where 
they  are  prosecuted^  the  validity  and  ^eet  of  at- 
tachment proceedings  mnst  be  determined  by  the 
laws  of  the  state  in  which  they  are  brought,  pro- 
vided the  property  attached  is  within  the  jiurisdio- 
tion  of  such  state.*' 

[$  16]  E.  BetrospoctiTo  Opentioii.'»  It  has 
been  held  in  some  cases  that  a  statute  giving  the 
remedy  by  attachment,  in  cases  where  it  bad  not 
previously  existed,  may  operate  retrospectively  so 
as  to  embrace  acts  committed  before  its  passage;** 
but,  when  the  statnte  is  not  intended  to  be  retro- 
active, it  will  have  no  effect  upon  proceedings  com- 
menced previous  to  its  going  into  operation.*" 


W.  Va. — Cosner  v.  Smith,  8«  W. 
Va.  788.  IG  SE  977. 

Wis.— Davidson  v.  Hackett.  49  Wis. 
J8«.  5  NW  4B9. 

48.  Ark.  —  Taylor  v.  Rlcards,  9 
Ark.  378. 

Fla. — Hardee  v.  I^ngford.  6  Fla. 
13. 

Hawaii.— Shillaber  T.  Waldo,  1  Ha- 
waii 31. 

Iowa. — Bretney  v.  Jones,  1  Greene 
366. 

N.  T. — Bowles  v.  Hoare.  61  Barb. 
266. 

Ont — Carrier  v.  Allln,  2  Ont.  A.  15. 

It  la  true  that  this  Is  a  statutory 
proceedlnB,  In  deroRatlon  of  the  com- 
mon law,  and  should  receive  a  strict 
construction;  yet  there  Is  a  common 
sense  view  of  this  and  all  other  acts, 
whether  In  derogation  of  the  common 
law  remedies  or  not.  that  should  not 
be  lost  sleht  of,  for  it  is  not  unfre- 
quently  the  case  that  courts,  by 
adopting  this  familiar  and  well  rec- 
oKnised  rule,  feel  that  their  sphere 
of  action  Is  so  circumscribed  as  to 
force  them  into  refined  and  unmean- 
ing technlcalltleR,  such  as  defeat  ev- 
ery valuable  purpose  of  our  most 
important  and  useful  statutes."  Tay- 
lor V,  Rlcards.  9  Ark.  37«.  384. 

40.  Smith  V.  Union  Milk  Co..  70 
Hun  348,  24  NTS  79  [all  143  N.  T. 
622  mem,  37  NK  827  mem];  Focke 
v.  Hardeman,  67  Tex.  173,  2  SW 
363;  Lederer  v.  Rosenthal,  99  Wis. 
235.  74  NW  971.  Bee  also  Bussey  v. 
Rothschilds.  26  La.  Ann.  258. 

OOl   Coward  v.   DlUinger,   66  Md. 

[a1  Btszt  imcsrtaliitT  mnst  be 
Mplalned,  If  at  all,  by  the  proceed- 
ings themselves.  Focke  v.  Harde- 
man, 67  Tex.  173.  2  SW  363. 

SI.  Mitchell  V.  Woods,  11  Ark.  180; 
^^aor  V.   Cliambflrs,   Dall,  (Tex.) 

(al  Tlw  sam*  rsasons  which  re- 
quire a  strict  construction  of  the 
statnte  providing  for  the  attachment 
proceedings  forbid  a  strict  construc- 
tion of  a  statute  providing  means  for 
resisting  such  proceedings.  Mitchell 
T.  Woods.  11  Ark.  180. 

fbi  A  Btatats  aiiowlmr  a  tUxd 
P«wa  to  latsivlsad  In  attachment 
proceedings  la  not  to  be  strictly  con- 
strued. Bltchell  V.  Woods.  11  Ark. 
ISO. 

Sa.  Ala. — Flake  v.  Day,  22  Ala. 
132:  Pearson  v.  Mlddtebrook.  2  Stew, 
ft  P.  406. 

0«.— Irvin  V.  Howard,  37  Ga.  18; 
Kennon  v.  Eh/ans.  36  Ga.  89;  Force 
V.  Hubbard.  26  Ga.  289. 

Iowa. — Magoon  v,  Glllett,  64  Iowa 
64.  6  NW  131. 

Miss. — Saunders  v,  Columbus  L., 
etc..  Ins.  Co.,  43  Miss.  583;  Green 
V.  AndenKtn.  39  Miss.  369;  Augusta 
Bank  v.  Conrey,  28  Miss.  667;  I>an- 


drldge  v.  Stevens,  20  Miss.  723;  Lee 
V.  I'eters,  9  Miss.  50.1.  But  see  Ran- 
kin V,  Dulaney,  43  Miss.  197;  Hopkins 
V.  Grlssom,  26  Miss.  143. 

N.  J. — Devlan  v.  Wells,  65  N.  J.  L. 
213,  47  A  467;  Jersey  City  v,  Horton, 
38  N.  J.  L.  88;  Thompson  v.  East- 
bum,  16  N.  J.  L.  100. 

Tenn, — Dougherty  v,  Kellum,  3  Lea 
643;  Lewis  V.  Woodfolk.  2  Baxt.  25; 
Jackson  v.  Burke.  4  Helsk.  610;  Ly- 
ons v.  Mason,  4  Coldw.  625;  Vance  v. 
Cooper.  2  Coldw,  497;  Maples  v. 
Tunis,  11  Humphr.  108,  53  AmD 
779;  Runyan  v.  Morgan,  7  Humphr. 
210. 

Tex. — Cahn  v.  Bonnett,  62  Tex. 
674;  Lewis  v.  Stewart,  82  Tex.  852. 
But  see  Burch  v.  Watts,  37  Tex.  185; 
Wooster  v.  McGee.  1  Tex.  17;  Raquet 
V.  Nixon,  Dall.  386;  Whitley  v.  Jack- 
son, 1  Tex.  A.  Civ.  Cas.  i  574. 

(a]  Th«  old  dootrlna  of  strict  ooa- 
•tntetlon  la  IntntlonallT  OTsrtnrasd 
by  a  statute  providing  that  a  sub- 
stantial compliance  with  Its  provi- 
sions shall  be  sufficient.  Force  v, 
Hubbard.  26  Ga.  289. 

S3.  111. — In  vlow  of  the  liberal  na. 
ture  of  the  attachment  laws,  the  evi- 
dent intention  of  the  legislature 
would  be  defeated  by  adopting  a 
strict  construction.  Hannibal,  etc., 
R.  Co.  v.  Crane.  102  111.  249,  40  AmR 
681.    And  see  supra  i  12. 

Md, — A  substantial  compliance 
with  the  statute  is  deemed  suffi- 
cient.— Gunby  v.  Porter,  80  Md.  402, 
31  A  324  :  Hoffman  v.  Reed.  57  Md. 
370;  Coward  v.  Dilllnger,  B6  Md.  59; 
Evesson  v,  Selhv.  32  Md.  340;  Mears 
V.  Adreon.  31  Md.  229;  White  v.  Pol- 
omonsky,  30  Md.  585;  Shivers  v.  Wil- 
son, 5  Harr.  &  J.  130.  9  AmD  497. 
Compare  Randle  v.  Mellen,  67  Md. 
ISl,  8  A  573:  Turner  v.  tytle,  69 
Md,  199;  Brown  v.  Somerville,  8  Md. 
444. 

Mont. — Cope  v.  Upper  Missouri 
Min.,  etc.,  Co.,  1  Mont.  65. 

N,  C, — When  it  appears  from  the 
whole  record  that  the  statute  has 
been  substantially  complied  with  the 
attachment  will  not  be  dissolved. 
Best  V.  British,  etc..  Co..  128  N.  C. 
351,  38  SK  923;  Grant  V.  Btirgwyn. 
79  N.  C.  613. 

Pa. — ^The  statutes  providing  for 
attachments  are  remedial  and  should 
be  liberally  construed.  Strock  v. 
Little,  45  Pa.  416;  Swarts  v.  Law- 
rence. 12  Phila.  181.  But  see  Elliott 
V.  PluKart,  6  Pa.  Co.  ISl. 

Utah. — Cole  v.  Utah  Sugar  Co.,  86 
Utah  148.  99  P  681. 

64.  1/agcrwnhl  v.  White.  154  Ky. 
162,  156  SW  1079:  Craigmlles  v.  Hays. 
7  Lea  (Tenn.)  720;  Lewis  v.  Wood- 
folk,  2  Baxt.  (Tenn.)  25;  Lewis  v. 
Stewart,  62  Tex.  352;  Cole  v.  Utah 
Sugar  Co..  35  Utah  148,  99  P  681. 

65.  Rica     v.  Adler-Qoldman 


Commn.  Co.,  71  Fed.  151,  18  CCA  15; 
Wolf  V.  Cook,  40  Fed.  432. 

[a]  Ooaniot  bstwMB  stats  and 
fsderal  decisions*— An  attachment  is- 
sued by  the  federal  court  In  a  causa 
to  which  plaintiffs  were  not  parties 
was  levied  upon  property  on  which 
platntlffs  held  a  mortgage,  valid  un- 
der the  decisions  of  the  state  court, 
but  Invalid  under  a  decision  of  the 
federal  court  from  which  the  writ 
Issued.  It  was  held  that,  in  an  ac- 
tion in  a  state  court  by  the  mort- 
gagee against  the  attachment  plain- 
tiff to  recover  the  amount  of  his  in- 
terest in  the  property  seised  and 
sold,  the  decisions  of  the  state  courts 
as  to  the  validity  of  such  a  mortgage 
should  prevail  and  not  the  decision 
of  the  federal  court  whence  the  at- 
tachment Issued,  Meyer  v.  Gage,  65 
Iowa  606,  22  NW  892. 

66.  Bice  v.  Adler-Goldman  Commn. 
Co.,  71  Fed.  161.  18  CCA  IB;  Wolf  V. 
Cook,  40  Fed.  432;  Baltimore  Third 
Nat.  Bank  v.  Teal,  5  Fed.  503,  4 
Hughes  572;  U.  S.  Rev.  St.  J  914. 

[al  A  fadsral  court  may  allow  aa 
amendment  In  a  case  where  the  state 
practice  does  not  permit  such  relief. 
Booth  V.  Denike,  65  Fed.  4  3 ;  Bow- 
den  V.  Burnham,  59  Fed.  752,  8  CCA 
248;  Ersteln  v.  Rothschild,  22  Fed. 
61. 

67.  U.  a. — Green  v.  Van  Busklrk, 
5  Wall.  307.  18  L.  ed.  699. 

Mich.— Corbett  v.  Ltttlefleld.  84 
Mich.  30,  47  NW  S81.  22  AmSR  681, 
11  LRA  95. 

Mo.— Ruhe  V.  Buck.  124  Mo.  17R.  27 
SW  412.  4fi  AmSR  439,  25  LRA  178. 

N.  H.— Ferguson  v.  Clifford.  37  N. 
H.  fi«:  French  v.  Hall,  9  N.  H.  137, 
32  AmD  341. 

N.  J. — Cronan  v.  Fox,  60  N.  J.  L. 
417,  14  A  119. 

S.  C. — Pegram  t.  Williams.  38  S. 
C.  L.  219. 

68.  Xetrospsotivs  operation  of 
statntsB  la  vmsnl  see  Statutes  [86 
Cyc  1201]. 

56.  Green  Anderson.  39  Miss. 
359;  Swartz  V.  Z<awrence.  12  Phila. 
(Pa.)  181. 

[a]  A  statnt*  peruittlM'  mm 
auendsd  or  snlMtltntad  afidarlt  In  an 
attachment  was  applied  to  actions 
pending  when  it  was  enacted.  Inas- 
much as  It  related  only  to  the  rem- 
edy, and  prescribed  and  regulated  a 
mere  matter  of  procedure;  and  in 
such  matter  a  party  has  no  vested 
right.  Rosenthal  v.  Wehe,  68  Wis. 
621.  17  NW  SIR. 

60.  Frankenheimer  v.  RIocum,  24 
Ala.  373:  Rlsewlck  v.  Dnvls.  19  Md. 
^2 ;  Parkinson  v.  Brandenburg,  36 
Minn.  294.  28  NW  919.  59  AmR  32S; 
Greenleaf  v.  Edes.  2  Minn.  264. 

[a]  ZUttstratioii. — ^Where  a  general 
deed  of  assignment  for  creditors  was 
executed  before  the  enactment  of  the 
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17]  F.  Eepeal— 1.  In  OeneraL  An  attach- 
ment statute  may,  like  any  other  statute,  be  repealed 
by  implication,  where  the  legislature  enacts  a  eubse- 
qnent  statute  inconsistent  therewith,"'  but  the  gen- 
eral rule  that  repeals  by  implication  are  not  fa- 
vored applies  to  such  statutes,  bo  that  the  earlier 
statute  will  not  be  held  to  be  repealed,  where  the 
provisions  of  the  later  statute  are  not  so  plainly 
inconsistent  therewith  that  both  cannot  stand."* 
[$  18]   2.  Effect  (m  Pending  Proceedings.  It  haa 


been  held  that  the  repeal  of  an  act  authorising  at- 
tachment, or  the  repeal  of  one  of  the  grounds  of  at- 
tachment, pending  proceedings  thereunder  but  be- 
fore the  attachment  lien  has  been  perfected  bv 
judgment,  will  operate  to  divest  the  lien  in  the  ab- 
sence of  any  saving  clause  excepting  pending  at- 
tachments;'* but,  where  the  lien  of  the  attachment 
has  been  perfected  by  judgment,  it  becomes  a  vested 
right  which  cannot  be  taken  away  by  aubaeqnent 
legislation.** 


V.   IN  WHOSE  PAVOE  AVAILABLE" 


[$  19]  A.  In  <}eneraL  The  right  to  process  of 
attachment  is  ordinarily  given  to  creditors  alone.*^ 
As  a  rule,  however,  when  proper  statutory  grounds 


for  the  issuance  of  an  attachment  exist,"  any  cred- 
itor is  held  to  be  entitled  to  the  remedy,"*  regardless 
of  whether  he  is  an  original  creditor  whose  claim 


act  of  March  18,  1894  (Ky.  St.  [1903] 
SI  74-96),  on  the  subject,  and,  under 
the  prior  statute,  being  for  the  pur- 

ftoee  of  hindering  and  delaying  cred- 
tors,  gave  grounds  for  attachment, 
it  was  held  that  the  rights  of  per- 
sons Interested  were  flxed  under  the 
prior  statute,  and  that  an  attach- 
ment could  be  made  after  enactment 
of  the  act  of  1894.  it  not  being  In- 
tended to  be  retroactive,  so  aa  to  dis- 
turb lights  and  liabilities  Incurred 
before  fts  passage,  although,  as  far 
as  practice  is  concerned.  It  applies  In 
winding  up  assigned  estates.  Pitch 
v.  Duckwall.  78  SW  185,  25  KyL, 
1535. 

61.  Henrietta  Mln..  etc.,  Co.  v. 
Gardner,  173  U.  S.  123,  19  SCt  827, 
43  L.  ed.  637  [rev  B  Ariz.  211,  81  P 
1126]  (holding  that  the  Arizona  act 
ff  March  6.  1891,  amending  Rev.  St. 
ri887]  c  1  tit  *,  relating  to  attach- 
ments and  garnishments  and  provld- 
Ine  that  plaintiff,  "at  the  time  of  is- 
suing the  summons,  or  at  any  tim<. 
afterward,  may  have  the  property  of 
the  defendant  attached,"  etc.,  was 
Inconsistent  with,  and  by  Implication 
repealed,  par  42  of  the  Amendment 
Act,  which  provided  that  an  attach- 
ment "may  be  Issued  ,  .  .  either 
at  the  commencement  of  the  suit  or 
at  any  time  during  its  progress"). 

62.  See  Statutes  [36  Cyc  1021J. 

63.  Hotel  Registry  Realty  Corp. 
V.  Stafford,  70  N.  J.  L.  528,  57  A  145 
(holding  that  the  portion  of  P.  L. 
[1901}  p  158  )  1,  authorizing  an  at- 
tachment against  the  property  of  an 
absconding  and  nonresident  debtor  on 
the  filing  of  an  affldavit.  is  not  im- 
pliedly repealed  by  Rev.  Prac.  Act 
(P.  Ij.  [1903]  p  560)  S  84,  permitting 
an  action  to  be  commenced  by  at- 
tachment In  certain  cases  on  proof 
of  the  necessary  facta  to  the  satis- 
faction of  the  Court  of  a  Judge  or 
commissioner);  Bradley  v.  Interstate 
l^nd.  etc.,  Co.,  12  S.  D.  28,  80  NW 
141  (holding  that  Comp.  L.  [1887]  9 
499,  relating  to  attachments,  as 
amended  by  Sess.  L.  [18951  c  67,  was 
not  BO  Inconsistent  with  Comp.  L.  8 
4995,  as  to  repeal  the  latter  section); 
Finch  V.  Armstrong,  9  S.  D.  255.  68 
NW  740  (holding  that  Comp.  L.  > 
499S  subd  3,  and  S  5014  subd  2,  au- 
thorizing the  issuance  of  attachments 
on  a  matured  or  Immatured  debt  In- 
curred by  false  pretenses,  were  not 
repealed  by  L.  [1895]  c  67,  author- 
izing an  attachment  against  a  for- 
eign corporation  which  has  not  com- 
plied with  c  47.  by  appointing  a  state 
agent  upon  whom  service  of  procefis 
may  be  made,  or  against  a  nonresi- 
dent defendant,  or  against  a  defend- 
ant who  has  absconded,  etc.,  hut  does 
mention  the  subject  of  attachments 
for  debts  Incurred  by  false  pretenses, 
and  repeals  all  inconsistent  acts) ; 
Miller  v.  Fewsmlth  Lumber  Co.,  42 
W.  Va.  323.  26  SE  175  (holding  that 
Code  c  125  !  46;  c  106  {  19.  are  not 
Inconsistent,  as  the  one  relates  to 
what  Is  due  on  the  debt,  and  for 
what  amount.  If  any.  Judgment  shall 
be  rendered,  and  the  other  relates  to 
the  method  of  enforcing  payment). 
See  also  Chenault  v.  Chapron.  6  Mo. 


438:  Sullivan  T.  Presdee,  9  Daly  (N. 

T.)  552. 

64.  Evans-Snider-Buel  Co.  v.  Mc- 
Padden,  105  Fed.  293;  Lears  v.  Sea- 
board Alr-Llne  R.  Co..  3  Ga.  A.  614, 
60  SE  343;  Stephenson  v.  Doe,  8 
Blackf.  rind.)  508,  46  AmD  489. 

[a]  Vestsd  tigltts  am  sot  laoalrsd 
by  such  a  construction.  Lears  v. 
F^eaboard  Alr-Llne  R,  Co.,  3  Qa.  A. 
614.  60  SE  343. 

[b]  Xb  Oolondo  (1)  It  la  held  that 
a  statute  repealing  one  of  the 
rrounds  on  which  attachment  might 
Issue  does  not  affect  proceedings 
pending  when  It  became  a  law.  Mul- 
nlx  V.  Spratlln,  10  Colo.  A.  390,  50  P 
1078:  Day  v.  Madden,  9  Colo.  A.  464, 

48  P  1053;  National  Bank  of  Com- 
merce V.  Rlethmann,  79  Fed.  582,  26 
CCA  101.  (2)  L.  (1891)  p  366.  pro- 
viding that  the  amendment  or  repeal 
of  a  statute  shall  not  alter  any  lia- 
bility that  may  have  been  incurred 
thereunder,  unless  the  amending  or 
repealing  act  expressly  so  provide, 
but  that  the  statute  amended  or 
repealed  shall  be  treated  as  remain- 
ing in  force  for  the  purpose  of  sus- 
taining any  proceedings  that  may 
have  been  taken  thereunder,  should 
be  read  Into  the  act  of  1895.  removing 
a  ground  of  attachment,  so  that  the 
latter  act  does  not  apply  to  an  at- 
tachment levied  on  such  ground  prior 
to  its  enactment.  Day  v.  Madden, 
supra. 

66.    McPadden  v.  Blocker,   2  Ind. 
T.  2S0.  48  SW  1043. 
Xlen  of  attanhmut  ysasrally  see 

infra  H  520-589. 

66.  Bight  Of  partasraUv  to  ans 
ont  attacAmsnt  see  Partnership  [30 

Cyc  5721. 

67.  Todd  T.  Shouse,  14  La.  Ann 
426;  Price  V.  Merrltt,  13  La.  Ann. 
626;  Henderson  v.  Thornton,  37  Miss. 
448,  76  AmD  70:  Herbert  v.  Herbert. 

49  N.  J.  Eq.  70,  22  A  789  [aff  49  N. 
J.  Eq,  565.  25  A  366];  Cocks  v.  Var- 
ney.  46  N.  J.  Eq.  72,  17  A  108; 
Goodfellow  T.  Talbot,  3  NewfoundL 
612. 

[a]  In  taw  alnano*  of  proof  of  a 
Just  olalm  upon  which  to  found  It,  an 
attachment  cannot  be  sustained. 
Whitley  V.  Whitley,  80  SW  825,  i6 
KyL  134. 

[b]  One  who  oovld  not  maintain 
an  aotton  for  the  debt  cannot  main- 
tain an  attachment.  Cocks  v.  Var- 
ney,  45  N.  J.  Eq.  72,  17  A  108;  Lan- 
dauer  v.  Espenhain,  95  Wis.  169.  70 
NW  287. 

[el  "Creditor,  or  othsr  person  en- 
titled to  sue." — Under  the  Tenn.  act 
of  1843  c  29  j  1.  the  attachment  may 
Issue  in  favor  of  "any  creditor,  or 
other  person  entitled  to  sue."  Run- 
yan  v.  Morgan,  7  Humphr.  (Tenn.) 
210. 

[d]  Where  the  debtor  oflers  to 
pay  all  that  he  owes,  the  creditor 
cannot  resort  to  attachment.  Peld  v. 
Portwood.  (Miss.)  7  S  492. 

68.  OTonnds  for  attachment  see 
Infra  S5  32-99. 

69.  Gould  V.  Statesboro  Bank,  106 
Ga.  373,  31  3E  648. 

[a]  A  board  of  oonn^  raparvlsors 
can  give  bond  and  maintain  an  at- 


tachment In  behalf  of  the  county. 
State  V.  Forttnberry,  54  Miss.  316. 

[b]  A  dark  aad  mwrter  In  cJiaa- 
oary,  who,  as  such,  holds  notes  exe- 
cuted for  the  benefit  of  creditors  on 
which  suits  have  been  Instituted  In 
the  circuit  court  may  file  his  bUl  la 
the  court  In  which  such  notes  were 
taken  for  the  purpose  of  attaching 
the  property  of  the  debtors  who  are 
about  to  remove  such  property.  Rut- 
land V.  Cummlngs,  T  Humphr. 
(Tenn.)  279. 

fc]  A  Ofwpontlon  (1)  that  Is  a 
creditor  Is  a  person  within  the.  mean- 
ing of  the  attachment  laws,  and  as 
such  Is  entitled  to  this  remedy 
(Planters',  etc..  Bank  v.  Andrews,  8 
Port.  (Ala.)  404:  Kentucky  Jeans 
Clothing  Co.  v.  Bohn,  104  Ky.  387. 
47  SW  250.  20  KyL  612;  Union  Bank 
v.  U.  S.  Bank.  4  Humphr.  (Tenn.) 
369:  State  v.  Nashville  University,  4 
Humphr,  (Tenn.)  166,  166  [cit  Ala- 
bama Bank  v.  Berry,  2  Humphr, 
(Tenn.)  442,  where  this  was  as- 
sumed]); (2)  and  a  foreign  corpora- 
tion, which  brings  an  action  by  at- 
tachment, without  having  compiled 
with  the  domestic  statutes,  but  which 
complies  before  the  return  day  of 
the  process,  can  maintain  the  action 
(Carson-Rand  Co.  v.  Stern,  129  Mo. 
381,  31  SW  772,  32  LRA  420). 

[d]  A  marrisd  woman  may  have 
an  attachment  against  the  property 
of  her  husband,  where,  by  force  of 
statute,  marriage  does  not  eztlnguUi 
existing  debts.  Keyser  v.  Keyser,  1 
NYCltyCt  405. 

[e]  An  administrator  (1)  <McCot 
v.  Swan,  2  Harr.  &  J.  (Md.)  344).  (2) 
an  administrator  with  thp  will  an- 
nexed (Dunlap  v.  McFarland.  25  Kan. 
488).  (3)  or  a  foreign  administrator 
(Van  Camp  v.  Searle,  79  Hun  134,  29 
NTS  767.  24  NYClvPriw  16  [aff  147 
N.  T.  160,  41  NE  437])  may  sue  out 
an  attachment. 

[f1  A  atooUoUtov  (1)  wholsalsoa 
creditor  of  a  corporation  may  sue  ont 
an  attachment  against  the  property 
of  the  corporation  (Pioneer  Sav..  etc, 
Co.  V.  Feck,  20  Tex.  Civ.  A.  Ill,  49 
SW  160),  (2)  even  though,  by  virtue 
of  statute,  he  may  be  personally 
liable  to  satisfy  other  judgments 
against  the  corporation  (Pelrce  v. 
Partridge.  3  Mete.   (Mass.)  44). 

[g]  A  partner  having  elected,  be- 
cause of  the  wrongful  acts  of  his  co- 
partner, to  dissolve  the  partnership, 
has  a  right  as  a  creditor  to  collect  a 
debt  against  the  latter  In  California- 
Strong  V.  Stapp,  74  Cal.  280.  IS  P 
835. 

[h]  Separate  mamhars  of  a  m«r- 
oantUa  flzin  are  each  of  them  credi- 
tors upon  a  debt  due  to  the  copart- 
nership.   Renard  v.  Hargous,  18  N.  T, 

259. 

[I]  Solders  of  osrtlfloatM  iv  a 
benallolal  soolety  become,  upon  the 
maturity  thereof,  such  creditors  that 
they  may  maintain  an  attachment 
against  the  funds  of  the  order  If  It 
becomes  insolvent,  Falley  v,  Peo,  83 
Md.  83,  34  A  839,  56  AmSR  S26.  3t 
LRA  311. 

tJ]  The  heneflolary  of  a  m«mlMr 
of  a  beneflcicl  assoolatloA  Is,  on  the 
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arises  oat  of  transaetious  between  himself  and  the 
debtor  or  has  succeeded  by  assignment  or  other- 
wise to  the  claim  of  a  tiurd  person  against  the 
debtor." 

The  assignee  of  a  debt  frandolently  contracted  is 

not  entitled  to  an  attachment  against  the  debtor,^^ 
as  such  fraud  is  personal  to  the  contracting  parties 
and  does  not  follow  the  assignments^ 

A  surety  aninc  tbe  principal  to  compel  him  to 
disebaige  tbe  debt  or  to  give  indemnity  may  have  an 
attachment  a^unst  the  principal,  notwithstanding 
there  is  an  action  pending  against  him  and  his  prin- 
equU  seeking  a  common-Uiw  judgment  against  them 
for  the  debt." 

Under  conntezdatan  or  cross  complaint.  A  de- 
fendant who  interposes  a  counterclaim  may,  under 
tbe  coda  practice,  enforce  the  same  by  attachment.'* 
So  a  defendant  in  interpleader  filing  a  eross  com- 


plaint against  plaintiff  may  attach  the  fund  in  dis- 
pnteJ" 

Agreement  for  forbearance.  Where  a  creditor 
expressly  agrees,  upon  sufficient  consideration,  to 
take  no  step  to  collect  his  debt  within  a  given  time, 
he  cannot  maintain  an  attachment  thereon  within 
the  time  specified.'" 

20]  B.  Foreigners  and  Nonresidents."  The 
right  to  proceed  by  process  of  attachment  has  been 
limited  by  the  statutes  of  some  of  the  statm  to  a 
citizen  of  the  state  or  to  a  citizen  of  some  other  of 
the  United  States.'*  As  a  rule,  howeve^  at  the  pres- 
ent time  this  right  is  not  ordinarily  affected  by  the 
question  of  citizenship,"  and  it  is  generally  imma- 
terial that  tbe  attaching  creditor  is  a  nonresident,*** 
although  the  right  of  a  nonresident  to  pursue  this 
remedy  is,  in  some  states,  restricted  withm  narrower 
limits  than  the  right  of  a  resident,*^  and  the  exercise 


death  of  such  member,  a  creditor  of 
the  association,  so  as  to  have  the 
right  to  attachment.  Soils  v.  Blank, 
199  Pa.  600.  49  A  802. 

[k]  Tli*  «ttoim*7-ff«i«raI  for  tb* 
■tots  Is.  In  Alabama,  authorized  by 
statute  to  sue  out  an  attachment  at 
the  direction  of  the  governor.  Wolfle 
V.  State.  79  Ala.  201,  58  AmR  590 
(holdfns  that  an  objection  that  such 
direction  was  not  given  should  be 
taken  by  motion  to  dissolve  the  at- 
tachment before  joining  Issue). 

[1]  Ths  orown  may  have  an  at- 
tachment against  the  property  of  an 
absconding  debtor.  Reg.  v.  Stewart, 
8  Ont.  Pr.  2>7. 

[tnl  Til*  xrmtfld  StatSM,  when 
plalntlfC  tn  a  civil  action,  la  entitled 
to  a  writ  of  attachment  in  the  Dis- 
trict of  Columbia.  U.  3.  v.  Ottman, 
10  D.  C.  73.  See  also  U.  S.  v.  Mur- 
dock.  IB  La.  Ann.  SOB,  89  AmD  651. 

[n]  A  JsOffBMrt  creditor  has  no 
rwht  to  proceed  against  the  property 
01  a  debtor  by  process  of  attach- 
ment; bis  remedy  la  by  writ  of  flerl 
ndas  for  the  colleotion  of  his  Judg- 
ment. Frellson  v.  Stewart,  14  La. 
Ann.  832. 

[o]  A  depository  sued  for  a  de- 
posit by  the  owner  cannot  plead  as 
set-off  or  counterclaim  a  debt  due 
him  from  such  owner  and  cannot 
accomplish  the  same  object  In  a  dif- 
ferent way  by  suing  for  his  debt 
Immediately  after  paying  a  Judgment 
aealnst  him  for  the  deposit,  ana  then 
Issuing  an  attachment  on  the  money 
so  paid  while  still  In  the  hands  of 
the  sheriff  under  execution.  Purvis 
V,  Breed.  7  La.  Ann.  636. 

[p]  A  crsdltor  may  attaeli  prop- 
erty In  Us  own  possession  as  per- 
sonal representative  of  the  debtor. 
Stuart  V.  Gough,  16  Ont.  66. 

(q]  The  bolder  of  coupon  bonds 
of  a  Oeorgla  Insolvent  guaranty  trust 
and  banking  company  in  the  hands  of 
a  receiver  m  that  state,  which  bonds 
are  almllar  to  subscription  contracts, 
whereby  the  holder  paid  so  much 
□own  and  the  rest  In  montlily  In- 
stallments, and  was  entitled,  at  the 
fnd  of  the  period,  to  the  amount  paid 
fn  plus  his  share  of  the  surplus  aris- 
ing from  defaults,  etc.,  the  company 
not  obligating  itself  to  pay  at  any 
other  time,  except  that  a  loan  might 
be  had  after  two  years.  Is  not  a 
"creditor."  within  the  Attachment 
Uw,  before  he  has  paid  tn  the  full 
amount  agreed  upon.  Guarantee 
Trust,  etc.,  Co.  r.  Flannery,  124  Md. 
93  A  1E2. 
70.  Gould  V.  Statesboro  Bank,  105 
Ga.  373,  31  SB  548:  Besley  v.  Palmer, 
1  Hni  (N.  T.)  482.  See  also  Davis  v. 
Wyer,  t  p.  Cos.  No.  «.6eO,  1  Cranch 
C.  C.  827. 

fa]  Any-  equitable  owner  of  a 
woes  In  action  Is  as  much  entitled 
to  a  writ  of  attachment  as  he  ' who 
combines  both  Interests,  but  In  de- 
clnring  upon  the  cause  of  action  In 
Mississippi  be  must  put  upon  the 


record  the  party  In  whom  Is  the  legal 
title.    Tully  v.  Herrln,  44  Miss.  626. 

[b]  Premmptton  as  to  bona  fldea 
of  transfer. — where  a  resident  of  an- 
other state  Indorses  a  note  to  a  citi- 
zen, the  law  will  presume,  in  the  ab- 
sence of  proof  to  the  contrary,  that 
the  Indorsee  is  the  equitable,  as  well 
as  the  legal,  owner  thereof;  and  he 
will  therefore  be  entitled  to  sue 
thereon  by  attachment,  under  the 
statute  extending  that  right  to  resi- 
dents only.  Fuller  v.  Smith,  68  N.  C 
192. 

71.  Cheshire  Provident  Inst,  v, 
Johnston,  6  P.  Cas.  Ko.  2,659;  Thwing 
v.  Humphrey,  13  Okl.  646,  75  P  1127; 
Thwing  v.  Winkler,  13  Okl.  643,  76  P 
1126. 

73.  Cheshire  Provident  Inst.  v. 
Johnston,  fi  F.  Cas.  No.  2,669. 

73.  Engleman  v.  Ball,  4  Ky.  Op. 
49. 

74.  SUte  T.  HobsoQ.  6  OhS&CP 
338.  7  OhNP  186. 

75.  Interlocking  Stone  Co.  t. 
Scrlbner,  19  Cal.  A.  844.  12«  P  178. 

7%   Cralgmilea   v.  Hays,  7 
(Tenn.)  720. 

77.  JUgbt  of  alien  to  attMluneat 
see  Aliens  g  39  note  70. 

78.  Md. — Stockbrldge  v.  Fahne- 
stock.  87  Md.  127.  39  A  95;  Rlsewlck 
V.  Davis.  19  Md.  82;  Terby  v.  Lack- 
land. 6  Harr.  &  J.  446;  Shivers  v. 
Wilson,  5  Harr.  &  J.  130.  9  AmD  497; 
Burk  v.  McClaln,  1  Harr.  &  M.  236; 
Hepburn's  Case,  3  Bland  95. 

Miss. — Peters  v.  Finney,  20  Miss. 
449:  Hosey  v.  Perrlere,  9  Miss.  663. 

Pa. — Lyle  v.  Foreman,  1  Dall.  480. 
1  L.  ed.  232;  Barnet's  Case,  1  Dall. 
162.  1  L.  ed.  77. 

Wis. — DIsconto  Gesellschaft  v,  Um- 
brelt,  127  Wis.  651,  673,  106  NW  821. 
115  AmSR  1063,  15  LRANS  1046 
[quot  Cycl. 

Man. — McMaster  v.  Jones,  6  Man. 
186. 

[a]  a  H.  T.  Ser.  St.  pt  1  o  S  tit  1. 

(1)  relating  to  attachments  against 
absconding,  concealed,  or  nonresident 
debtors,  did  not  allow  nonresidents  to 
Initiate  the  proceedings,  although  It 
allowed  them  to  share  In  the  distri- 
bution (Matter  of  Coates,  3  Abb.  Dec, 
231,  12  HowPr  344),  <2)  and  although 
one  temporarily  resident  might  avail 
himself  of  the  remedy  <Matter  of 
Marty,  2  Barb.  436,  8  HowPr  208.  2 
Edm.  Sel.  Cas.  454  [atC  3  Barb.  229]). 

[b]  Objeotlott  Is  wainA  by  plead- 
ing to  the  attachment.  Peters  v. 
PInney,  20  Miss.  449. 

tc]  Xesident  aMrignee  may  at- 
tMdi,  although  nonresident  assignor 
cannot.  McBrlde  v.  Farmers'  Bank, 
26  N.  T.  450. 

78.  Barnett  v,  Kinney,  2  Ida 
fHasb.)  740.  23  P  922.  24  P  624  [foil 
Green  v.  Van  Buskirk,  7  Wall.  (U, 
S.)  189,  19  L.  ed.  109]. 

80.  Ala. — Klrkman  v.  Vanlier,  7 
Ala.  217;  Pearsoll  v.  Middlebrook.  2 
Stew.  &  P.  406;  Woodley  v.  Shirley, 
Minor  14. 


Del.— Johnstone  v.  Kelly,  23  Del. 
119.  74  A  1099. 

Ida. — Barnett  v.  Kinney,  2  Ida. 
(Hash.)  740.  23  P  922,  24  P  624. 

111. — Glvens  v.  St.  Louis  Mer- 
chants' Nat.  Bank,  85  111.  442;  Mitch- 
ell V.  Shook,  72  111.  492;  Missouri 
Pac.  R.  Co.  V.  Flannlgan,  47  III.  A. 
322;  Wabash  R.  Co.  v.  Dougan,  41 
III.  A.  543  raff  142  ni.  248,  31  NE 
594,  34  AmSR  74]. 

Ind. — McClerkin  v.  Sutton,  29  Ind. 
407. 

Kan. — Payne  v.  Kansas  City  First 
Nat.  Bank,  16  Kan.  147. 

Ky. — Gray  v.  Briscoe,  6  Bush  687. 

La. — Russell  v.  Wilson.  18  La,  367; 
Tyson  v.  Lansing,  10  La.  444. 

Md. — Stockhrtdge  v.  Fahnestock,  87 
Md.  127,  89  A  95. 

Mich. — State  Bank  v.  Haxson,  128 
Mich.  250,  82  NW  31,  81  AmSR  196. 

Miss. — Bower  t.  Henshaw,  56  Mlso. 
619;  Barrow  T.  Burbrldge,  41  Mlso. 
622. 

Mo. — Graham  t.  Bradbury,  7  Mo. 
281;  Posey  T.  Buckner,  3  Mo.  604. 

N.  T.— Bridges  v.  Wade.  110  App. 
DIv.  106,  97  NTS  156;  Cooke  v.  Ap- 
pleton,  51  N.  T.  Super.  629:  Beady  v. 
Stewart,  CodeRepNS  297;  Ex  p.  Cald- 
well, 6  Cow.  293  (overr  In  re  Fitz- 
gerald. 2  Cal.  318]:  Robblns  v.  Coop- 
er, 6  Johns.  Ch.  186. 

Pa. — Mulliken  v.  Aughlnbaugh,  1 
Penr.  &  W.  117;  H.  B.  Claflin  Co.  v. 
Weiss,  16  Pa.  Co.  247;  John  Ray 
Clark  Co.  V.  Toby  Valley  Supply  Co., 
14  Pa.  Co.  344.  Compare  Long  v. 
Glrdwood,  28  WklyNC  299. 

S.  C. — Gibson  v.  Everett.  41  S.  C 
22,  19  SE  286:  Ex  p.  Dickinson,  29 
S.  C.  453,  7  SB  693.  13  AmSR  749.  1 
LRA  685. 

Tenn. — White  v.  Monahan,  3  Tenn. 
Civ.  A.  195. 

Tex. — Ward  v,  McKenzle,  S3  Tex. 
297.  7  AmR  26L 

Pr.  Edw.  Isl. — McKean  V.  MoKende, 
1  Pr.  Edw.  Isl.  203. 

[a]  In  an  aotlon  on  a  oontrsct,  a 
nonresident  plaintiff  Is  entitled  to  an 
attachment  against  a  nonresident  de- 
fendant. Bridges  v.  Wade,  110  App. 
Dlv.  106.  97  NTS  156. 

81.  [a]  In  Alabama  (1)  process 
of  attachment  by  one  nonresident 
against  another  will  He  only  for 
causes  of  action  on  which  debt  or 
Indebitatus  assumpsit  could  be 
brought  (Hazard  v.  Jordan,  12  Ala. 
180),  (2)  and  a  nonresident  cannot 
sue  out  an  attachment  against  the 
property  of  a  deceased  nonresident 
debtor  (Hemingway  v.  Moore,  11  Ala. 
645). 

[b]  Xa  Mew  Tork,  (1)  under  an 
earlier  statute,  a  nonresident  creditor 
was  entitled  to  the  writ  only  when  de- 
fendant was  Indebted  on  a  contract 
made  within  the  state  (Matter  of 
Marty,  3  Barb.  229  (afl  2  Barb.  436. 
3  HowPr  2ns.  2  Edm.  Sel.  Cas.  454]; 
Peo.  V.  Griffith,  Lalor  447;  Matter  of 
Brown,  21  Wend.  316;  Matter  of 
Fitch,  2  Wend.  298;  Ex  p.  Schroeder, 
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of  the  right  by  a  nonresident  will  not  be  permitted 
to  prejudice  domestic  ereditors.^^ 

[$  21]  0.  Debtor  against  Himself.  In  some 
states,  in  the  absence  of  fraud,  a  debtor  may  attach 
hia  own  property  for  the  benefit  of  a  creditor,  where 


anthority  has  been  given  him  so  to  do,  or  where 
there  has  been  a  subsequent  ratification  of  his  act 
by  the  creditor,"  and  such  attachment  ia  binding  on 
subsequently  attaching  creditors.^ 


Vr   AGAINST  WHOM  AVAILABLE  <"> 


[$22]  A.  Li  Q^neral.  The  remedy  by  attach- 
ment is  available  only  against  the  property  of  per- 
sons natural  or  artificial,^  and,  as  a  general  rule, 
the  party  against  whom  an  attachment  is  available 
must  stand  in  the  relation  of  debtor  to  the  plaintiff 
in  the  action.^*  Where,  as  is  usually  the  case,  the 
attachment  is  merely  an  ancillary  remedy  and  its 
object  is  to  obtain  security  for  such  judgment  as 
may  be  rendered,  it  may  properly  issue,  although 
personal  service  is  also  had  on  defendant  but,  if 
the  statute  authorizing  attachment  limits  the  rem- 
edy to  eases  where  defendant  is  beyond  the  reach 
of  ordinary  process,  it  will  not  lie  against  a  debtor 


who  can  be  personally  served;*'  although  the  fact 
that  it  becomes  practicable  after  issue  and  service 
of  the  writ  to  give  personal  notice  to  defendant  will 
not  deprive  plaintiff  of  his  remedy  by  attachment."** 
[(  23]  B.  Women.  In  the  absence  of  an  express 
provision  making  the  attachment  law  applicable  to 
women,  it  has  been  held  that  they  are  exempt  from 
its  operation  in  a  jurisdiction  in  which  they  cannot 
be  held  to  bail  and  where  a  defendant  in  attachment 
cannot  defend  without  patting  in  special  bail  and 
that,  in  a  jurisdiction  where  it  is  unlawful  to  arrest 
a  female  in  a  civil  action,  an  attachment  cannot  be 
had  against  a  female  under  a  statute  anthorizii^  an 


6  Cow.  603),  (2)  and  this  la  still  true 
In  case  of  a  foreign  corporation 
(Oliver  v.  Walter  Heywood  Chair 
Mfr.  Co..  10  NYS  771).  (3)  A  non- 
resident Is  not  entitled  to  an  attach- 
ment against  a  foreign  corporation 
under  a  contract  maae  out  of  the 
state  for  work  to  be  performed  out 
of  the  state.  Bridges  v.  Wade.  113 
App.  Dlv.  350.  99  NYS  126. 

[c]  In  Vorth  Oarollaa  a  nonresi- 
dent creditor  cannot  attach  the  prop- 
erty of  his  debtor  In  the  state,  when 
the  latter  has  not  absconded  or  re- 
moved to  avoid  the  ordinary  process 
of  law.  McCready  v.  Kline.  28  N.  C. 
245;  Taylor  v.  Buckley,  27  N.  C.  384; 
Broghlll  V.  Wellborn,  15  N.  C.  611. 

[0]  In  T«nn«MM  (1)  It  was  for- 
merly necessary  that  one  of  the  par- 
ties Bhould  be  a  resident  of  the  state 
(Decatur  Bank  v.  Berry,  3  Humphr. 
690:  Webb  v.  Lee,  6  Terg.  472;  Shu- 
gart  V.  Orr,  5  Terg.  191;  Klncaid  v. 
Francis,  Cooke  49);  (2)  but.  under 
the  act  of  1852  c  177  >  2,  attachments 
would  lie  both  at  law  and  in  equity, 
although  both  parties  were  nonresi- 
dents (Hills  V.  Lazelle.  S  Sneed  363). 
(3)  By  the  act  of  1871  C  122  !  1, 
however,  where  a  debtor  and  creditor 
are  both  nonresidents  of  Tennessee, 
and  residents  of  the  same  state,  a 
creditor  shall  not  have  attachment 
against  the  property  of  his  debtor  un- 
less he  swears  that  the  property  of 
the  debtor  has  been  fraudulently  re- 
moved to  Tennessee,  to  evade  the 
process  of  law  In  the  state  of  their 
domicile  or  residence.  Taylor  v.  Ba- 
doux.  92  Tenn.  249,  21  SW  522;  Mer- 
chant V,  Preston.  1  Lea  280;  Beaaley 
V.  Parker.  3  Tenn.  Oh.  47.  (4)  This 
section  has  no  application  to  the  rem- 
edy given  by  Code  %  4289.  providing 
a  mere  process  In  the  ordinary  course 
of  the  chancery  court  to  impound 
and  preserve  property  sought  to  be 
reached.  Douglas  v.  Bank  of  Com- 
merce. 97  Tenn.  133.  36  SW  R74:  Com- 
mercial Nat.  Bank  v.  Motherwell 
Iron,  etc.,  Co..  95  Tenn.  172,  31  SW 
1008,  29  LRA  164;  Taylor  v.  Badoux, 
92  Tenn.  249,  21  SW  522;  Beasley  v. 
Parker,  supra. 

83.  Disconto  Oesellschaft  v.  Um- 
breit,  208  U.  S,  670,  28  SCt  337.  52 
L.  ed.  626. 

83.  Bayley  v.  Bryant,  24  Pick. 
(Mass.)  198;  Balrd  v.  Wflliams.  19 
Pick.    (Mass.)    381 ;   Madison  First 


of  this  was  held  to  be  sufllclent  to 
show  a  ratification  and  to  make  the 
attachment  binding  upon  subsequent- 
ly attaching  creditors.  Bayley  v. 
Bryant,  24  Pick.  (Mass.)  198. 

84.  Bayley  v.  Bryant,  24  Pick. 
(Mass.)  198. 

85.  Atteohmnt  Affalnst  putn*r- 
■Up  see  Partnership  [30  Cyc  572]. 

Attachment  anlnst  national  hank 
see  Banks  and  Banking  [5  Cyc  6001. 

86.  Muller  v.  Leeds,  52  N.  J.  L. 
366,  19  A  261  (holding,  therefore,  that 
an  affidavit  that  the  "estate"  of  A  Is 
a  nonresident  of  the  state  will  not 
authorize  the  issue  of  the  writ). 

[a]  A  oorpor»tlon,  being  a  "per- 
son," Is  subject  to  process  of  attach- 
ment. Mineral  Point  R.  Co.  v.  Keep, 
22  111.  9,  74  AmD  124. 

[b]  A  f  ox«lffn  oomoratlon  Is  subject 
to  attachment.  Cmclnnatt,  etc.,  R. 
Co.  V.  Pless,  S  Ga.  A.  400,  60  SB  8; 
Allison  V.  T.  A.  Snyder  Preserve  Co., 
20  Misc.  367,  4S  NTS  923. 

[c]  A  noKMSldsnt  (1)  can  be 
brought  before  the  court  by  attach- 
ment, Hornbeck  v.  Gilmer,  110  La. 
BOO,  34  S  651;  McKean  v.  McKentle, 
1  Pr.  Edw.  Isl.  203.  (2)  Under  L. 
(1862)  c  484  g  13.  providing  that, 
where  a  defendant  Is  not  a  resident 
of  the  city  of  New  York,  the  sum- 
mons shall  be  returned  In  not  less 
than  two  nor  more  than  four  days 
from  its  date,  plalntld  In  attachment 
cannot  obtain  a  valid  warrant  of  at- 
tachment against  a  nonresident  de- 
fendant, since  the  summons  must  be 
returned  in  not  more  than  four  days 
from  its  date,  while  the  attachment 
cannot  be  returned  In  less  than  six 
days  before  the  return  day  of  the 
summons,  and  a  nonresident  cannot 
be  sued  by  long  summons.  Sullivan 
V.  Presdee,  9  Daly  (N.  Y.)  552. 

(d1  Fonlffner.  —  An  attachment 
could  issue  against  the  property  of 
foreigners  under  the  act  of  1715  c  40, 
whether  or  not  they  were  or  had  ever 
been  residents  of  the  stats.  Willis 
V.  Fearce,  6  Harr.  A  J.  (Md.)  191 
note. 

[e]  Seoeassd  person. — An  attach- 
ment Issued  against  a  deceased  per- 
son Is  void.  Purnell  v.  Frank.  68 
Miss.  639.  10  S  60. 

[f]  A  person  in  ths  nam  sarvio* 
of  the  United  States  was  not  within 


providing  that  It  la  necessary  to  the 
claim  of  an  attachment  that  de- 
fendant is  bona  fide  Indebted  to  plain- 
tiff in  the  sum  stated  in  the  afndavlt 
over  and  above  all  discounts,  etc.,  de- 
fendant under  such  circumstances  be- 
ing under  a  quasi  contractual  obli- 
gation to  return  the  funds  so  wrong- 
fully taken.  Downs  v.  Baltimore,  111 
Md.  674,  76  A  861.  41  LRANS  256 
and  note.  19  AnnCas  644  and  note. 

[b]  One  not  liable  for  the  a«1it 
■ned  for  is  not  a  proper  party  de- 
fendant in  an  attachment  suit.  Beel- 
er  V.  Perry,  128  Mo.  A.  234,  107  SW 
1008. 

[c]  XdablUtr  to  fflv*  1t»ll  a  tMt. — 

(1)  under  statutes  allowing  certain 
persona,  either  on  account  of  sex  or 
previous  services  rendered,  the  rlRht 
to  claim  an  exemption  from  the  lia- 
bility to  give  bail.  It  la  held  that,  as 
against  them,  an  attachment  will  not 
lie.  Walker  v.  Anderson,  18  N,  J.  I*. 
217  (criticising  the  doctrine,  hut  ac- 
quiescing in  the  principle  as  laid 
down  in  Pulllnger  v.  Van  EmburKh. 
le  N.  J.  L.  457).  (2)  Upon  this  prin- 
ciple It  la  said  that  an  attachment 
will  not  He  against  the  heir  of  a  de- 
censed  debtor.  Peacock  v.  Wildes,  8 
N.  J.  L.  179. 

[d]  Action  acalnst  iinlnooxporat«a 
Msoolatlon  in  name  of  presMont. — 
An  attachment  cannot  Issue,  in  an 
action  against  an  unincorporated  as- 
sociation in  the  name  of  Its  presi- 
dent, because  the  president,  as  such, 
has  no  property,  the  title  to  the  prop- 
erty of  the  association  not  being 
vested  In  him,  and  the  law  nowhere 
providing  for  an  attachment  against 
such  an  association.  Mertz  v.  Fe- 
noulllet.  13  App.  Dlv.  222,  43  NYS 
217. 

[e]  That  one  Is  %  partj  defendant 

is  sufficient  under  the  Tennessee 
statute.  Runyan  v,  Morgan,  7 
Humphr.  CTenn.)  210. 

88.  Boyd  v.  Buckingham.  10 
Humphr.  (Tenn.)  438. 

8S.  Funk  v.  McCullough,  24  Miss. 
481;  Weldon  v.  Wood.  9  R.  1.  241- 
Nason  v.  Esten,  2  R.  I.  337;  Boyd  v 
Buckingham,  10  Humphr.  (Tenn  > 
433;  Terr)]  v.  Rogers,  3  Hay  w. 
(Tenn.)  203;  Rico  v,  Powell.  Iwl. 
(Tex.)  413. 
90.    Field  T.  Shoop,  6  III.  A.  446; 


the  "actual  military  service"  within   Grubbs  v.   Colter,   7  Baxt.  (Tenn.) 


the  meaning  of  L.  (1862)  c  113  and 


Nat.  Bank  v.  Greenwood,  79  Wis.  269,  .Spec.  Sess.  L.  (1882)  c  11,  so  as  to 
46  NW  810,  48  NW  421   [cit  Lan-  ■  be  exempt  from  attachment.  Abra- 


dauer  V.  Victor,  69  Wis.  434.  34  NW 
229], 

[a]    flnllloleut  evldenoe  of  ratUoa- 

tion^— Where  a  debtor,  having  agreed 
that  in  case  of  difficulty  he  would 
secure  his  creditor,  attached  his  own 
property  for  benefit  of  such  creditor 
to  secure  him,  on  hearing  which  the 
latter  said  that  if  the  debtor  did  not 
secure  him  he  was  a  rascal,  evidence 


432. 

91.  Pulllnger  V.  Van  Emburgh,  18 
N.  J.  L.  457. 

[a]    Bole  ohanged  br  statnta. — 

Soon  after  this  decision,  however,  a 


hams  V.  Bartlet,  18  Iowa  513. 

87.    Wiley  v.   Sledge.   8   Qa.  532: 
Beeler  v.  Perry,  128  Mo.  A.  234.  107   supplement  to  the  attachment  act  was 
SW  1008;  Gaughan  v.  8(]uares,  8  Oh.   passed,  providing  that  the  writ  might 


Dec.  (Reprint)  142.  1  CIncLBul  164; 
Kildare  Lumber  Co.  v.  Atlanta  Bank, 
91  Tex.  95,  41  SW  64. 

[a]    A  person  who  has  stolen  mon- 


Isaue  against  any  absconding  or  ab- 
sent female,  changing  the  condition 
of  the  bond  into  the  due  and  safe 
return  of  the  goods,  etc.,  and  leaving 


•y  from  another  is  "indebted"  to  him  out  the  surrender  of  defendant  tc 
within  Code  Pub.  Gen.  L.  art  9  S  36.   the  constable.    Davis  v,  Mahany.  3R 


Pot latnr  easss, Osvaicqpiaaats  and <auwff*>  In  the  law  see  cumulative  Annotations,  same  title.  p|CgS  andnQbs|u)mb«r. 
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order  by  a  eommisBioner  of  a  writ  of  attachment 
where  a  capias  ad  respondendum  might  iBsae."' 

24]  C.  Joint  Debtors  or  Oodefendants — 1.  In 
Goieral.  While  the  statutes  regulating  attachments 
against  joint  obligors  are  not  uniform,  it  is  usually 
permissible  to  pursue  the  remedy  against  a  part, 
without  including  all,  where  the  ground  for  attach- 
ment exists  as  to  some,  but  not  as  to  others,^'  or 
where  it  is  to  the  creditor's  interest  to  proceed 
against  one  or  a  part  of  the  debtors  only.'*  Some 
statutes  have  permitted  attachment  against  all  the 
members  of  a  partnership  if  any  ground,  except 
nonresidence,  existed  against  any  member  of  the 
firm." 

A  surety  undertakes  to  pay  the  debt  of  his  princi- 
pal, and  does  it  with  the  knowledge  that  the  law 
will  authorize  an  attachment  against  his  property 
if  his  principal  does  any  of  the  acts  which  the  law 
declares  shall  authorize  such  a  proceeding.'* 

25]  2.  Effect  of  Solvency  of  Oodebtor.  The 
mere  fact  that  a  defendant's  coobligora  are  solvent 
does  not  affect  plaintiff's  right  to  proceed  against 
such  defendant  by  attachment." 


26]  D.  FerBons  under  Disability '^—l.  In- 
fants. In  the  absence  of  a  provision  to  the  contrary 
an  attachment  may  be  had  against  the  property  of 
an  infant." 

27]  2.  Lunatics.  Inasmuch  as  a  personal  suit 
at  law  can  be  maintained  against  a  lunatic,  there  is 
no  reason  why  an  attachment  may  not,  in  a  proper 
case,  be  issued  against  him;^  but  when  the  ground 
for  the  attachment  necessitates  a  certain  mental 
attitude,  it  is  a  defense  to  show  that  defendant 
insane  and  therefore  incapable  of  such  attitude.^ 

[$28]  E.  Persons  in  Fidaciary  Capacity — 1. 
Executors  and  Administrators.  The  remedy  of  a 
creditor  by  attachment  being  obviously  inconsistent 
with  the  usual  administration  of  the  assets  of  an 
estate,  it  is  not,  in  the  absence  of  express  statutory 
authorization,  available  against  an  executor  or  ad- 
ministrator with  respect  to  a  demand  against  the 
estate  of  the  decedent.^  Such  proceeding  is,  how- 
ever, sometimes  authorized  by  statute.* 

"Wliere  it  is  sought  to  enforce  a  personal  liability 
of  the  executor  or  administrator,  although  incurred 
in  the  course  of  administration,  an  attachment  is 


N.  J.  L.  104;  Hackettstown  Bank  t. 
Uttchell.  28  N.  J.  L.  516. 

93.  E.  S.  HIeeina  Carpet  Co.  V. 
Hamilton,  <N.  J.)  28  A  716. 

93.  111. — Jones  v.  Lunceford,  96 
TI  I.  A.  210.  Con  tra  Lawrence  v. 
Steadman,  49  111.  270. 

Ind.— HlpRlna  v.  Pence.  2  Ind.  566. 

Iowa. — Austin  v.  BurRCtt,  JO  Iowa 
JOS:  Chittenden  v.  Hobbs,  9  Iowa  417 
[overr  Osllvie  v.  Washburn,  4  Greene 
SIS;  Courrler  v.  Cleghorn,  3  Qreene 
G23j. 

iCan, — Jefferson  County  v.  Swain,  6 
Kan.  376. 

Ky, — Duncan  v.  Headley,  A  Bush 
45  Ifoll  Mills  V.  Brown.  2  Mete.  404], 
save  in  case  of  non residency.  Con- 
Ira  Kouns  V.  Brown,  2  T.  B.  Mon. 
146. 

Mo. — Searcy  v.  Platte  County,  10 
Ho.  269. 

N.  T. — Brewster  v.  Honlffsburger,  2 
CodeRep  50;  Bobbins  v.  Cooper,  6 
Johna.  Ch.  186. 

Pa,— Fretz  v.  Johnson.  15  WklyNC 
:08. 

[a]  Contra. — Harrlman  v.  Bryan 
First  Baptist  Church.  fi3  Ga.  136,  36 
AmR  117:  Cottrell  v.  Hatheway,  108 
Mich.  619,  66  NW  596:  Edwards  v. 
Hughes,  20  Mich.  289:  Taylor  V.  Mc- 
Donald. 4  Oh.  149;  Cowdin  V.  Hur- 
ford.  4  Oh.  132. 

[b]  OrAer  w^lut  all  Improper. — 
trnder  the  act  of  March  10,  1893,  au- 
thorlstng  an  order,  by  a  commission- 
er, of  a  writ  of  attachment,  where  a 
nplaa  ad  respondendum  might  issue 
against  a  defendant  on  an  action  of 
contract,  an  order  for  attachment  on 
the  ground  of  fraud  aicainst  two 
persons  cannot  stand,  althouRh  the 
property  of  only  one  is  attached, 
where  there  Is  no  evidence  of  fraud 
an  the  part  of  the  other.  Cladin  v. 
Detelbach.  (N.  J.)  28  A  715. 

fcl  Wbere  tlie  affldftrit  dUoloses 
noiuui  of  attachment  M  to  all  the 
defendants,  in  an  action  of  tort,  a 
writ  against  all  is  proper.  Hadley  v. 
Bryars.  58  Ala.  139. 

M.  Leach  v.  Swann,  8  Blackf. 
(Ind.)  68:  Puller  v.  Loring.  42  Me. 
4S1;  TImberlake  v..  Thayer,  (Miss.) 
18  S  878:  Crump  v.  Wooten.  41  Miss. 
611:  Buckingham  v.  SweKey,  25  Hun 
(N.  T.)  84.  See  Patterson  v.  Stiles, 
6  Iowa  54. 

9B.  Ihincan  v.  Headley,  4  Bush 
rKy.>  45;  Mills  v.  Brown,  2  Mete. 
<Ky.)  404;  Cohen  v.  Gamble,  71  Miss. 
478,  15  S  236. 

M.  Louisville  Bank  v.  Smothers,  9 
Ky.  Op.  4. 

97.  Richardson  v.  Probst,  103  Iowa 
241,  72  NT\'  521;  Chittenden  V.  Hobbs, 
9  Iowa  417;  Maxwell  v.  Gunn,  t  Hart 
N.  S.  <La.)  140. 


[a]  I&  Xentnoky,  (1>  where  the 
ground  for  attachment  Is  that  the 
debtor  has  made,  or  Is  about  to  make, 
a  fraudulent  disposition  of  his  prop- 
erty, the  attachment  will  He,  regard- 
less of  the  solvency  of  coObllgOra 
(Perkins  v.  Scott,  7  KyL  589);  (2) 
out  where  the  ground  Is  that  defend- 
ant haa  not  property  sufflcient  to  pay 
his  debts.  It  must  be  shown  that  the 
other  obligors  are  unable  to  pay  the 
demand,  and  that  plain  tlfTs  claim 
would  be  endangered  by  delay  (Dunn 
V.  McAlpln,  90  Ky.  78,  13  SW  363,  11 
KyL  884). 

98.  AttMhment  aguliurt  separate 
•state  of  manied  woman  see  Hus- 
band and  Wife  [21  Cvc  14951. 

99.  Dillon  V,  Burnham,  43  Kan.  77, 
22  P  1016. 

1,  Weber  v.  Weltling.  18  N.  J.  Eq. 
441  (the  ground  being  defendant's 
nonresidence). 

a.  Chambers,  etc.,  Glass  Co.  v. 
Roberts,  4  App.  Dlv.  20,  38  NTS  301 
(where  an  attachment  on  the  ground 
that  defendant  had  left  the  state  with 
Intent  to  defraud  his  creditors  was 
vacated  upon  proof  that,  at  the  time 
of  his  departure,  he  waa  In  a  condi- 
tion of  insanity  almost  amounting  to 
mania).  See  also  Ross  v.  Edwards, 
52  Ga.  24. 

3.  U.  S. — Henderson  v.  Henderson, 
11  F.  Cas.  No.  6.3B3.  5  Cranch  C.  C, 
469;  Patterson  v.  McLaughlin.  18  P. 
Cas.  .No.  10.828.  1  Cranch  C.  C.  362. 
And  see  Redfem  v.  Romney,  20  P. 
Cas.  No.  11.627,  I  Cranch  C.  C.  300. 

La. — Cheatham  v.  Carrington.  14 
La.  Ann.  696;  Debuys  Tarby,  1 
Mart.  N.  S.  SSO. 

Mo. — Barnes  Stanley,  96  Ho.  A. 
688,  69  SW  682. 

N.  J. — Connelly  v.  Lerche,  56  N.  J. 
L.  95.  28  A  430:  Pulllnger  v.  Van 
Emburgh.  16  N.  J.  L.  457;  Halght  v. 
Bergh,  15  N.  J.  L.  183;  Halght  v. 
Bergh,  3  N.  J.  Eq.  386. 

N.  T.— Matter  of  Kurd,  9  Wend. 
465:  Wlckham  v.  Stern,  9  NYS  803. 
18  NTClvProc  63. 

Oh. — Orlopp  V.  Rchueller,  72  Oh.  St, 
41,  73  NE  1012,  106  AmSR  583,  2  Ann 
C^s  919  and  note. 

Pa. — Pringle  v.  Black.  2  Dall.  97,  1 
L.  ed.  305;  McCoombe  v.  Dunch,  2 
Dall.  73.  1  L.  ed.  294:  WHllamson  v. 
Beck,  8  Phlla.  269;  Kane  v.  Coyle,  20 
WklyNC  317:  Vosburg  v.  Miller.  5 
LackJur  64. 

R.  T. — Gorman  v,  Stlllman,'  24  R.  I. 
264.  52  A  1088. 

[a]  imieis  some  breach  of  dvty 
other  than  neglect  to  pay  the  debt  le 
aharg^-d,  attachment  will  not  He. 
Metcalf  V.  Clark.  41  Barb.  (N.  Y.)  45. 

rb]  If  allowable  In  a  foreign  coon- 
try,  an  attachment  against  a  dece- 


dent's estate  will  be  allowed  to  stand. 
Bank  of  North  America  T.  UcCall,  4 
BInn.  (Pa.)  871. 
4.   See  cases  infra  this  note. 

[a]  TliST  mast  ho  apselfloaUy  dsa- 
Ignatsd  by  the  statute,  to  render  them 
liable  to  an  attachmetit,  and  a  statute 
providing  for  attachments  against  ab- 
sent or  absconding  debtors  does  not 
warrant  an  attachment  against  them 
in  their  representative  capacity,  al- 
though they  are  nonresidents.  Hem- 
ingway V.  Moore,  11  Ala.  645:  Matter 
of  Kurd,  9  Wend.  (N.  T.)  465;  Jaok- 
Hon  V.  Walsworth,  1  Johns.  Cas.  (N. 
T.)  372. 

[b]  In  Alabama,  (1)  by  virtue  of 
Clay  Dig.  p  58  S  14;  an  attachment 
lies  against  an  executor  or  adminis- 
trator only  where  the  debtor  was  liv- 
ing out  of  the  limits  of  the  state  and 
had  property  within  the  state  at  the 
time  of  his  decease;  and  theo  the  at* 
tachment  must  be  levied  before  such 
property  had  been  reduced  to  the  pos- 
session of  the  foreign  executor  and 
had  become  assets  in  his  hands. 
Loomla  v.  Allen,  7  Ala.  706.  (2)  At- 
tachment would  not  lie  against  a  do- 
mestic executor  or  administrator. 
Taliaferro  v.  Lane,  23  Ala.  369.  (3) 
Neither  could  It  be  revived  by  scire 
facias  against  a  foreign  executor  or 
administrator  where  it  had  been  sued 
out  against  the  nonresident  debtor 
himself  while  living,  unless  It  ap- 
peared that  he  was  a  nonresident  at 
the  time  of  his  death.  Mobile  Branch 
Bank  v.  McDonald,  22  Ala.  474. 

Jc]  In  OMrtla  (1)  the  code  pro- 
es  that  the  attachment  may  Issue 

Xinat  an  executor  or  administrator 
m  he  shall  be  actually  removing 
or  about  to  remove  the  property  or 
his  deceased  testator  or  Intestate 
without  the  limits  of  any  county  of 
the  state.  Holloway  v.  Chiles.  40  Ga. 
346;  Cox  V.  Felder,  36  Ga.  597.  (2) 
By  a  later  provision  of  the  code,  the 
final  judgment  shall  not  be  entered 
up  against  him  until  after  the  expira- 
tion of  two  years  from  the  granting 
of  the  letters  of  administration  or 
letters  testamentary  as  the  case  may 
be.    Ross  V.  Edwards.  52  Ga.  24. 

[d]  In  Kassadiaaatta  property, 
both  real  and  personal,  belonging  to 
the  estate  of  a  deceased  person  may 
be  attached  on  mesne  process  in  any 
suit  for  a  debt  of  the  deceased  prop- 
erly brought  against  the  executor  or 
administrator.  Herlhel  v.  McKim, 
190  Mass.  522,  77  NE  695,  5  AnnCas 
911  and  note. 

fe]  In  Kew  Jerxy  an  attachment 
may  be  had  only  against  an  execu- 
tor or  administrator  In  the  case  of 

Joint  debtors.  Muller  v.  Ejoeds,  62  N. 
.  L.  366.  19  A  261. 
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permissible  if  the  grounds  therefor  exist." 

[t  29]  2.  anaxdiana.  As  a  guardian  holds  the 
property  of  his  ward  in  a  representative  edacity, 
he  is  not,  as  a  general  rule,  liable  to  be  proceeded 
against  as  such  by  attachment.** 

[i  30]    S.  TnutMB.    An  attachment  ordinarily 


will  not  issue  against  a  trustee  in  his  representative 
capacity.' 

31]  F.  Devisees.  Attachment  lies  against  a 
devisee  for  a  debt  of  the  testator  only  when  the  lat- 
ter was  liable  to  attachment  therefor  at  the  time  of 
his  death.* 


Vn.   OBOITNBS  OF  ATTACHMENT 


32]  A.  la  GeneraL  Attachment,  being  a 
purely  statutory  remedy,  is  available  only  where 


one  or  more  of  the  grounds  enumerated  in  the 
statute  exist'  at  the  time  when  the  writ  is  soed 


{f]  In  OUot  under  the  Attachment 
Law  of  1806,  a  foreiicn  attachment 
could  be  brouBht  against  the  admin- 
istrator of  a  deceased  debtor  In  those 
cases  In  which  he  would  have  been  a 
proper  party  to  be  sued.  If  process 
could  have  been  served  upon  him 
personally.  Mitchell  v.  E^yster,  7  Oh. 
267. 

B.  Matter  of  Galloway,  21  Wend. 
(N.  T.)  32,  34  AmD  209. 

"While  it  Is  true  that  an  attach- 
ment can  not  isaue  against  an  execu- 
tor or  administrator,  in  hla  represen- 
tative capacity,  for  a  demand  afralnst 
hia  decedent,  (In  re  Hurd.  9  Wend. 
4S5.)  it  is  equally  clear  that  an  at- 
tachment may  issue  In  a  proper  case, 
against  a  person  holding  a  position 
of  executor  or  administrator,  for  a 
debt  contracted  and  owing  by  him- 
self." Wickham  v.  Stem,  9  NTS  808, 
804,  18  NYCivProc  63. 

[a]  Dsbt  oontrKoM  wlills  trad- 
iBfii— Attachment  may  Issue  against 
"A.  &  B.,  executors,"  for  a  debt  con- 
tracted by  them  while  trading  under 
that  name.  Wickham  v.  Stern,  9 
NTS  803.  18  NTCivProc  63. 

6.  Stevenson  v,  Dunlap,  3S  S.  C. 
S50,  11  SE  1017.  Compare  Smart  v. 
Burgess.  35  R.  I.  149.  85  A  742 
(holding  that  the  appointment  of  a 
guardian  does  not  abate  an  attach- 
ment against  a  lunatic). 

7.  Cox  v.  Henry.  113  Ga.  259,  88 
8E  866:  Burns  v.  liewls,  86  Oa.  E91. 
13  BB  123;  Smith  v.  Riley.  32  (3a.  SS6. 
See  (Uso  Ward  v.  Waterman,  85  Ca.1, 
48S.  24  P  930  (holding  that  the  only 
remedy  any  beneficiary  under  the 
trust  had  was  to  proceed  to  enforce 
the  execution  of  It);  Ex  p.  Black,  84 
N.  B.  «38. 

8.  Jordan  v.  Moore,  81  N.  3.  L. 
118,  78  A  1048. 

9.  Ala.— City  Nat.  Bank  v.  Jef- 
fries, 73  Ala.  183;  Tucker  V.  Adams, 
62  Ala.  264;  Jones  v.  Lawrence,  86 
Ala.  618. 

Iowa. — Ogllvie  v.  Washburn,  4 
Greene  548. 

Kan. — Santa  Bank  v.  Haskell 
County  Bank.  64  Kan.  876,  38  P  485. 

Ky. — ^Patterson  v.  Caldwell,  1  Mete. 
489. 

Md. — ^Thomas  v.  Brown,  67  Md, 
512.  10  A  713:  Randle  v.  Melten,  67 
Md.  181.  8  A  673:  Rlsewlck  v.  I>avis, 
19  Md.  82. 

Minn. — Plerse  v.  Smith.  1  Minn. 
82. 

Miss. — ^Welssinger  v,  Studebaker, 
73  Miss.  480,  18  S  915;  Roach  v. 
Brannon,  67  Miss.  490. 

Mo. — Louis  Obert  Brewing  Co.  v. 
Keller,  173  Mo.  A.  410,  158  SW  1057; 
I,lnk  V.  Hathway,  143  Mo.  A.  602, 
127  SW  913. 

Nebr. — Caulfleld  v.  Blttenger,  87 
Nebr.  542,  66  NW  302. 

N.  J. — Kennedy  v.  CHiumar,  26  N.  J. 
L.  80S. 

N.  T. — Technical  Press  v.  Silver- 
man. 143  App.  Dlv.  423,  126  NTS  833; 
Strauss  v.  Seamon,  13  NTSt  740; 
Ooldschmidt  V.  Herachom.  13  NTSt 
560.  28  NTWklvDIg  160;  Mernhnn  v. 
Iieonard  Scott  Pub.  Co.,  4  NTCIvProo 
819. 

N.  C— Howland  v.   Marshall,  127 

N.  C.  427.  37  SE  462. 

N.  n. — .Severn  v.  Glese,  6  N.  D.  523, 
72  NW  922. 

Oh. — Hough  v.  Dayton  Mfg.  Co..  66 
Oh.  St.  427.  64  NB  621. 

Okl.— Jaffray  v.  Wolf,  1  Okl.  812, 
83  P  945. 


'  Pa. — RoMnson  T.  Atkins,  2  Wkly 
'  NC  111. 

I  3.  C. — QosB  T.  Oowlnff.  39  S.  C  L. 
477. 

I  TeniL — Jackson  v.  Burke,  4  Helsk. 
610:  Brown  v.  Pace.  (Ch.  A.)  49  SW 
365. 

Ont — Maefle  v.  Pearson.  8  Ont. 
746. 

[a]  ITader  a  atatote  aUowtav  at- 
taohnuat  avalnst  one  wlio  Aeals  in 
cotton  futures,  the  writ  will  be  is- 
sued against  an  agent  who  dealt  In 
such  futures  for  an  undisclosed  prin- 
cipal, where  It  appears  that  the  agent 
risked  his  own  money  In  part.  DU- 
lard  V.  Brenner.  73  MlOS.  130,  18  S 
933. 

[b]  Selllnff  or  glvlnr  awar  llQuor. 

— Miss.  Code  J  1590.  In  providing  that 
a  civil  suit  may  be  commenced  by 
attachment  without  bond  to  recover 
the  penalty  therein  provided  for  the 
"selling  or  giving  away  by  any  per- 
son at  his  place  of  business,  unlaw- 
fully, of  liquors,"  or  the  "allowing" 
the  same  to  foe  done,  creates  a  new 
ground  of  attachment  for  the  par- 
ticular purpose  of  the  section,  dis- 
tinct from  tho.He  provided  in  Miss. 
Code  c  9.  providing  for  attachments 
against  debtors.  Adams  v.  Johnson 
72  Miss.  896,  IT  R  6N2.  See  also  Ad- 
ams v.  Evans.  (Miss.)  19  S  S^4. 

Cc]  ZUastratlon. — Code   Pub.  Gen. 
L..  art  9  S  24  provides  that,  "when 
two  summonses  have  been  returned 
non  est  against  the  defendant  in  any 
of  the  Courts  of  law  of  this  State  the 
plaintiff  upon  proof  of  hla  claim  as 
required  by  prior  sections  shall  be 
entitled  to  an  attachment";  that  the 
Judge  shall  order  such  attachment  to 
Issue;  and  that  the  same  proceedings 
shall  be  thereupon  had  as  In  attach- 
ments   issued    against  absconding 
debtora   Section  43  provides  that  at- 
tachments may  also  be  issued  against 
nonresident  or  absconding  debtors  in 
cases  arising  ex  contractu,  where  the 
damages  are  unliquidated,  but  that 
in  such  cases  no  attachment  shall  is- 
sue  until   a  declaration   shall  have 
been  died,  verified  by  affidavit,  and 
that  a  bond  shall  be  Died,  similar  in 
all  respects  to  the  bond  required  in 
cases    of    attachments    on  original 
process  for  fraud,  and  that  in  cases 
arising  under  the  section  the  prac- 
tice and  proceedings  shall  conform 
to  those  against  nonresident  and  ab- 
sconding debtors  In  actions  ex  con- 
tractu for  liquidated  damages.  Sec- 
tion 4  provides  that  no  attachment 
shall  issue  as  to  nonresident  and  ab- 
sconding debtors  unless  there  is  an 
affidavit  that  the  debtor  is  bona  flde 
Indebted  to  the  creditors  In  a  sum 
over  and  above  all  discounts,  and 
that  at  the  time  of  making  the  affi- 
davit the  creditor  shall  produce  the 
evidence  of  debt,  and  make  oath  that 
he  knows  or  Is  credibly  Informed  and 
I  verily  believes  that  the  debtor  Is  not 
'  a  dtlien  of  the  state  and  does  not 
I  reside  therein,  or,  If  the  debtor  re- 
{  sides  In  the  state,  that  he  does  know, 
{  or  Is  credibly  informed  and  believes. 
I  that  the  debtor  has  absconded.  It 
was  held  that  where  plaintiffs  first 
proceeded  under  t  24,  and  had  two 
I  returns  of  non  est  made,  when  their 
'  cause  of  action  declared  on  was  for 
liquidated  damages,  they  could  not, 
on  such  non  est  returns,  maintain  an 
I  attachment  under  9  43  on  a  claim  for 
I  unliquidated   damages,  as  to  which 
'  cause  of  action  no  summons  had  been 


Issued  and  no  returns  of  non  est  had 
been  made,  especially  In  the  abseooe 
of  the  affidavit  required  by  S  4. 
Steuart  v.  Chappell,  100  Md.  688,  640, 
60  A  625. 

[d]  Roof  of  any  ok*  of  the- 
ffionua  mentioned  In  the  statute  Is 
sufficient  to  support  an  attachment. 
Peck  V.  Toland.  27  S.  D.  406,  131  NW 
402. 

[e]  '<nie  mere  fact  tbat  a  aefeaA- 
ant  resiaU  pajrmest  (I)  of  a  claim 
ia  not  sufficient  ground  for  the  grant- 
ing of  a  warrant  of  attachment." 
Technical  Press  v.  Silverman,  142 
App.  Div.  423,  425,  126  NTS  833.  (2) 
Refusal  to  pay  or  secure  demand  as 
ground  for  attachment  see  infra  f  60. 

[f]  The  ooatraot  of  the  parUea 
cannot  give  the  right  to  resort  to 
the  remedy  of  attachment  in  a  case 
not  within  the  statute.  Dogan  v. 
Cole.  63  Miss.  153. 

[g]  That  tilalBtlff  Is  a  snretr  for 
defendant  without  indemnity  Is  not 
a  ground  for  attachment  since  the 
repeal  of  Ky.  Rev.  St.  c  97  |  4.  Pat- 
terson v,  Caldwell.  1  Mete.  (Ky.> 
489. 

[  h  ]  Ab  nndemlnatlon  of  Ui 
property  by  a  debtor  who  is  seeking 

a  compromise  with  his  creditors  is 
not  a  ground  for  attachment.  Roach 
V.  Brannon,  57  Miss.  490. 

[i]  TTadisolosed  sale  by  ltrokn*s 
euvloyee. — That  a  real  estate  brok- 
er's employee  made  an  undisclosed 
sale  under  the  purchaser's  agreement 
to  pay  him  the  commission,  and  that 
the  employee  afterward  left  his  posi- 
tion and  obtained  Judgment  against 
the  purchaser  tor  the  commlsalon,  do 
not  show  ground  for  attachment 
within  Code  Civ.  Proc.  (  636.  author- 
ising attachment  in  actions  for 
breach  of  contract,  wrongful  conver- 
sion, or  injury  to  property  through 
fraud.  Murphy  v.  Llndstedt,  142  App. 
Div.  777.  127  NTS  609. 

[J]  Fraudulent  obtaining  of  prop- 
•rtr^— A  warrant  of  attachment  In 
plalntllTa  favor  on  the  ground  that 
the  property  was  fraudulently  ob- 
tained will  be  dismissed,  since  the 
statute  does  not  relate  to  the  manner 
In  which  the  property  is  acquired, 
but  to  the  intent  with  which  It  Is 
disposed  of  or  assigned.  Howland  T, 
Marshall.  127  N.  C.  427.  37  SE  462. 

[k]  The  fact  that  defendant  lias 
made  a  fntadnlemt  contract  since  his 
llabllfty  to  plaintiff  was  Incurred  Is 
not  a  statutory  ground  for  attach- 
ment, Robinson  v.  Atkins,  2  Wkly 
NC  (Pa.)  ni. 

[11  Claim  for  neeeHaries.< — C^l, 
to  be  used  for  domestic  purposes,  is 
classed  wtlh  "necessaries,'*^  withtn 
Rev.  St.  9  G489,  making  a  claim  for 
necessaries  a  ground  of  attachment, 
and  constitutes  a  claim  on  which  an 
altachment  may  Issue.  Collins 
Bingham.  22  Oh.  Clr.  Ct.  683,  12  Oh. 
Cir.  Dec.  825, 

[m]  Onmulattve  grounds.  —  Ark. 
Dig.  p  172  i  1,  authorises  an  attach- 
ment In  all  cases  against  absent  and 
absconding  debtors  having  property 
In  the  slate:  and  (  8  provides  that 
the  attaching  creditor  shall  file  an 
affidavit  stating  the  amount  of  bis  ' 
debt,  and  also  that  defendant  la  a 
nonresident  of  the  state,  or  that  he 
is  about  to  remove  out  of  the  state, 
or  that  he  is  about  to  remove  his 
goods  and  effects  out  of  this  state,  or 
that  he  so  secretes  himself  that  or- 
dinary   process    of   law    cannot  be 


For  later  oaaas,  deralopmentB  and  chanyM  In  the  law  see  cumulative  Annotations,  same  title,  naxe  and  note  numtwr. 
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oat,'"  and,  if  the  writ  is  issued  without  statutory 
aotliority,  no  valid  lien  is  created,  even  though  the 
proceedings  are  sufficient  in  form  and  substance  and 
the  levy  properly  made.*^ 

The  mere  fact  that  a  debtor  Is  maolvent  will  not 
jnstify  a  resort  to  attachment,  where  insolvency  is 
not  one  of  the  specified  grounds  therefor.^^ 

lAsdlord's  attachment.  The  right  of  an  attach- 
ment secured  by  a  landlord  against  his  tenant  de- 
pends on  whether  he  has  reasonable  grounds  to  be- 
lieve that  hia  debt  will  be  lost  unless  an  attachment 
iasoes." 

[(33]   B.  Absoonding,  Absence,  or  Oonceahnent 


— ^1.  "bi  General  The  statutes  very  generally  make 
it  a  ground  for  attachment  that  the  debtor  has  ab- 
sconded, or  absents  himself,  or  keeps  himself  con- 
cealed for  the  purpose  of  defrauding  hia  creditors 
or  avoiding  service  of  proceas,^^  and  where  the  de- 
parture of  defendant  from  the  state  is  relied  on  as 
ground  for  attachment,  it  is  not  necessary  to  show 
that  plaintiff  is  in  danger  of  losing  his  claim.*'' 

34]  3.  Against  Whom  Groimd  Available— a. 
Resident  or  Nonresident  Debtors.  The  statutes  in 
question  are  usually  held  to  apply  only  to  debtors 
who  are  residents  of  the  state  and  not  to  nonresir 
dent  debtors.** 


Mnred  od  him.  It  has  been  held  that 
the  KTOunds  specified  In  I  3  were 
eumuUtlve  of,  and  not  limited  by, 
Ukmm  of  S  1>  and  that  It  waa  not 
iweeasarr  for  a  defendant  subject  to 
Attachment  under  S  S  to  be  also  "ab- 
•entf  and  "abaoondlng,"  as  provided 
b7  I  1.   Mandel  v.  Feet,  18  Ark.  21ft. 

[n]  In  tbM  ooarts  of  «lu  Valtsd 
ttatts,  after  Jurisdiction  has  been 
obtained  of  the  person  of  defendant, 

tUlntlff  Is  entitled  to  an  attachment 
1  the  cases  provided  by  the  statutes 
In  force  on  June  1,  1872.  In  the  state 
where  such  federal  court  Is  held  and 
by  such  subsequent  statutes  of  that 
state  as  have  been  adopted  by  the 

Kneral  rule  of  the  federal  court. 
«an  T.  Goodwin,  104  Fed.  490,  43 
CCA  658;  Blnns  v.  Williams,  3  F. 
Caa.  No.  1.423,  4  McLean  &80. 

[o]  Thm  allsffatloii  tli»t  defendant 
had  rone  Into  »  Confederate  state 
and  had  remained  there  for  more 
than  thirty  days  is  ground  for  at- 
tachment. Pigg  V.  Tates,  1  Ky.  Op. 
199. 

[pi  Oonatltntioual  law. — A.  statute 
aatnorlzlng  the  issuance  of  an  at- 
tachment against  a  defendant  in  the 
Confederate  service  does  not  violate 
a  constitutional  provision  that  "ab- 
tolnte,  arbitrary  power  over  the  lives 
and  property  of  freemen  exists  no- 
where in  a  republic."  Beazley  v. 
Uershon.  3  Ky.  Op.  21. 

[q]  VKN>f  of  gsouds.  —  Before 
this  extraordinary  remedy  is  resorted 
to,  the  party  obtaining  It  should  have 
proof  upon  which  to  base  his  action, 
and  the  court  ought  to  be  well  satis- 
fied from  the  testimony  of  the  exist- 
ence of  the  grounds  charKed.  White 
T.  Bondurant,  B  Ky.  Op.  361. 

U.  Ala. — ^Birmtngham  Dry-QoodB 
Co.  V.  Ftnley,  122  Ala.  584.  26  S  138. 

Iowa. — Drammond  v.  Stewart,  8 
Iowa  341. 

Kan. — Bundrem  v.  Denn,  25  Kan. 
430. 

La.~Thompson  v.  Watson,  Mann. 
Unrep.  Cas.  220. 

Nebr. — Walker  v.  Hagarty,  SO  Nebr. 
m.  30  NW  556. 

W.  Va. — Lyon  v.  Vance,  46  W,  Va. 
T81.  34  SB  761. 

[a]  Bvents  nbssqusnt  to  the  la- 
■■anoe  of  the  writ  cannot  cure  the 
defect  where  the  necessary  grounds 
did  not  exist  at  the  time  of  Us  issu- 
ance.  H.  B.  Claflln  Co.  v.  Felbelman, 
44  La.  Ann.  61S,  ID  S  862:  Todd  v. 
Shouse,  14  La.  Ann.  426;  Denegre  v. 
Milne,  10  La.  Ann.  324;  Read  v.  Ware, 
2  La.  Ann.  498;  Thompson  v.  Wat- 
•on,  Mann.  Unrep.  Cas.  (La.)  220; 
Soidder  v.  Payton,  65  Mo.  A.  814; 
Barth  v.  Oraf,  101  WIS.  27.  76  NW 
1100. 

[b]  An  nttnclmWBt  must  atuid  or 

fUl  according  to  the  facts  existing  at 
the  date  of  Its  issuance,  and  cannot 
b«  based  on  a  subsequent  event. 
Brady-Neely  Grocer  Co,  v,  De  Foe, 
(Tex.  Civ.  A.)  Ifi9  SW  1135. 

IL  Sims  V.  Charleston  Bank,  8  W. 
Ta.  415. 

19.  Ala. — Durr  v.  Jackson,  59  Ala. 
»3;  Lockhart  v.  Woods.  38  Ala.  631; 
noTd  v.  Hamilton.  83  Ala.  235. 

Kt.— Oarke  Beaton,  18  B.  Mon. 
226;  Rhodes  v.  Cobb.  4  Dana  23; 
Wooley  V.  Stone,  7  J.  J.  Harsh.  802; 


Rich  V.  Catterson,  2  J.  J.  Harsh.  135; 
McFerran  v.  Jones.  2  Lltt.  213;  Hick- 
man v.  Reed,  11  RyL  406;  Godshaw 
V,  Bramberger,  10  Ky.  Op.  666. 

Hiss. — Welsslnger  v.  Studebaker. 
73  Ulsa.  480.  18  S  915. 

Nebr. — Sorenson  v.  Benedict,  24 
Nebr.  847,  38  NW  827;  Simmons 
Hardware  Co.  v.  Benedict.  24  Nebr. 
346,  38  NW  827;  Bliss  v.  Benedict, 
24  Nebr.  846,  88  NW  827;  Peru  Plow, 
etc.,  Co.  v.  Benedict,  24  Nebr.  340, 
38  NW  824;  Walker  v.  Hagerty,  20 
Nebr.  482,  30  NW  656;  Parmer  v. 
Keith,  16  Nebr.  91,  20  NW  103. 

Tenn. — Jackson  v.  Burke,  4.  Helsk. 
610. 

Tex.— Kaufman  v.  Armatrong,  74 
Tex.  66,  11  SW  1048. 

Wash,  —  Nettleton  v,  Howe,  81 
Wash.  32.  142  P  450. 

msuillolsnt  property  In  state  to 
satisfy  demand  as  gmnnd  for  attach- 
XBsnt  see  Infra  §  58. 

13.  Mattingly  v.  Hattlngly,  8  Ky. 
Op.  777, 

14.  Qa. — Brooks  v.  Hutchtneon,  122 

Ga.  838,  SO  SE  926. 

Ky. — Blackburn  v.  Hanlon,  99  SW 
252,  30  KyL  539;  Johnson  v.  Cable,  1 
Ky.  Op.  676;  Plgg  v.  Yates,  1  Ky.  6p. 
299. 

La. — ^Ulllaudon  v.  Foucher.  8  La. 

588. 

N.  J.— Stafford  v.  Mills,  57  N.  J.  L. 
574.  32  A  7. 

N.  T. — Stewart  v.  Lyman,  62  App. 
DIv.  182,  70  NTS  936. 

Tenn. — Taylor  v.  Badoux,  92  Tenn. 
249.  21  SW  522;  WUson  v.  Beadlcu  2 
Head  510. 

Pr.  Edw.  Isl.— McKean  v.  UeKen- 
sle,  1  Fr.  Edw.  Isl.  203. 

See  also  Allen  v.  Greenwood,  1  F. 
Cas.  No.  222,  1  Cranch  C.  C  60;  Ex  p. 
Muncey,  26  N.  B.  614;  Hamilton  Bank 
v.  Altken.  20  Ont.  A.  616. 

[a]  Applloatton.  of  statnte^d) 
Attachment  lies  against  an  absconding 
debtor  under  the  Virginia  act  of  Deo. 
26.  1792,  pp  116,  117,  notwithstanding 
8  6  of  the  act  of  congress  concerning 
the  District  of  Columbia  (Act.  Congr. 
Febr.  27.  1801  [2  U.  S.  St.  at  L.  lOSJ). 
providing  that  local  actions  shall  he 
commenced  in  their  proper  counties, 
and  that  no  action  shall  be  brought 
against  any  person  not  an  Inhabitant 
of  or  found  within  said  district  at 
the  time  of  serving  the  writ.  Allen 
V.  Greenwood,  1  F.  Cas,  No.  222,  1 
Cranch  C.  C.  60.  (2)  Code  Civ.  Proc. 
S  641,  requiring  a  warrant  of  attach- 
ment to  state  the  grounds  therefor, 
and  S  636,  permitting  attachment 
where  defendant,  being  a  resident, 
has  been  continuously  without  the 
state  for  more  than  six  months,  and 
has  not  designated  a  person  on  whom 
to  serve  summons  In  his  behalf,  as 
prescribed  In  g  430,  do  not  apply  to 
the  city  court  of  New  York,  which  Is 
governed  by  S  8169.  permitting  a 
warrant  of  attachment  on  the  same 
grounds,  where  the  defendant,  being 
"a  resident  of  that  borough,  has  t>een 
continuously  without  the  United 
States,"  etc.  Therefore  an  applica- 
tion In  the  city  court,  stating  the 
grounds  In  B  636,  is  Jurlsdictlonally 
defective.  Pierce  v.  Martin,  89  NYS 
434. 

(b]  If  the  XnctttT*  ««Mor  wm 


carrying  off  taoperir,  such  abscond- 
ing furnished  a  distinct  ground  for 
attachment  under  the  Kentucky  act 
of  18S8.  Nutter  v.  Connet.  S  B.  Hon. 
iKy.)  199. 

[CI  AtaMMM  ftam  statev— To  au- 
thorise attachment  on  the  ground  of 
defendant,  a  resident,  having  been 
absent  from  the  state  for  more  than 
six  months,  without  having  filed  In 
the  otHce  of  the  clerk  of  the  county 
a  designation,  still  In  force,  of  a 
person  on  whom  to  serve  a  summons 
in  his  behalf,  there  must,  under  Code 
Civ.  Froo.  S  430.  as  amended  Sept.  1. 
1899  <L.  [1899]  c  524),  be  a  search 
of  the  cterK's  records  since  such  date. 
Lichenstein  v.  Lorge,  137  NTS  1. 

{d]  Effect  of  serrloo  of  proo—s * 
Under  Rev.  St.  (1909)  E  2294,  at- 
tachment on  grounds  that  defendant 
had  concealed  himself,  or  had  ab- 
sconded to  avoid  service  of  process 
Is  not  sustainable,  where  process  was 
actually  served  two  days  before  the 
last  day  of  service  for  the  then  next 
term  of  court.  Louis  Obert  Brewing 
Co.  V.  Keller,  173  Mo.  A.  410.  158  SW 
1057. 

[e]  Ths  debtor  most  bo  ahsoond- 
lag  at  the  time  that  the  attachment 
Is  isBued.  The  fact  that  he  has  ab- 
sconded will  not  justify  an  attach- 
ment. Levy  V.  Mlllman,  7  Ga.  167. 
See  also  Oliver  v.  Wilson,  29  Ga. 
642. 

[f]  Svldenoo  as  to  gronnda.^ — (1) 

Testimony  that  the  absconding  debtor 
had  Induced  two  of  his  neighbors  to 
Indorse  his  notes,  and.  without  their 
knowledge,  had  left  his  place  of  resi- 
dence about  the  time  such  notes  fell 
due.  was  held  admissible,  on  an  Issue 
joined  on  a  traverse  to  an  attachment, 
to  establish  the  purpose  of  his  dis- 
appearance. Dale  V.  Beaaley,  141  Ga. 
594,  81  SB  848.  (2)  Evidence  that 
other  credUora  of  an  alleged  ab- 
sconding debtor  had  sued  out  attach- 
ments was  held  Irrelevant  to  the  is- 
sue formed  on  the  traverse  to  an  at- 
tachment. Dale  V.  Beasley,  supra. 
<3)  Where  the  Issue  formed  on  a 
traverse  to  an  attachment  was  wheth- 
er the  debtor  was  absconding,  evi- 
dence was  admissible  to  show  the 
publicity  or  secrecy  of  his  living 
elsewhere  than  at  his  residence.  Dale 
V.  Beasley,  supra. 

15.  Wright  V.  Smith.  19  Tex.  297; 
Uessner  v.  Hutchlns,  17  Tex.  597. 

16.  Ky.— Laperwahl  v.  White,  1S4 
Ky.  162,  1S6  SW  1079: 

N.  T. — Castellanos  v.  Jones,  6  N. 
Y.  164;  Dudley  v.  Staples,  15  Johna. 
196:  Matter  of  Fltsgerald.  2  Cal.  318. 

Pa. — Thurneyssen  v.  Voutbler,  1 
Miles  422. 

Tenn. — Shugart  v.  Orr,  5  Terer.  192. 

Vt.— Baxter  v.  Vincent.  6  Vt.  614; 
Austin  V,  Grout,  2  Vt.  4fi9, 

Ont.— Taylor  v.  NIcholl,  1  U.  C. 
Q.  R  416. 

Que. — Mackensie  v.  O'Connell,  18 
Que,  Pr.  219. 

[a]  On  th«  other  hand  (1)  there 
Is  authority  for  the  view  that  a  non- 
resident or  a  state  may  be  an  ab- 
sconder from  the  state  (Mlddlebrook 
V.  Ames.  5  Stew.  &  P.  (Ala.)  158; 
Johnson  v.  Lowry,  47  Ga.  660,  16 
AmR  656),  (2)  although  he  need  not 
have  acquired  a  domicile  (Kennedy 
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35]  b.  Partner  ox  Fartoenhip,  It  has  been 
held  that  no  attachment  ean  be  had  against  a  part- 
nership on  the  ground  o£  having  absconded  or  being 
concealed,  or  upon  other  statutory  grounds,  unless 
all  the  members  of  it  have  absconded,  or  have  con- 
cealed themselves  or  brought  themselves  within  the 
statute;"  but  an  attachment  may  issue  against  the 
absconding  partner  for  a  partnership  debt."' 

36]  3.  Intent  If  by  statute  an  intent  to 
avoid  service  of  process  or  defraud  creditors  is  a 
necessary  element  of  the  concealment  or  absence 
frhich  is  a  ground  for  attachment,  such  intent  must 
appear,^"  and  flight  to  escape  a  criminal  prosecution 


t  or  arrest  has  been  held  to  justify  an  attachment,*" 
nor  ean  the  process  issue  where  the  debtor  left  the 
state  while  insane.^ ^ 

Intent  may  be  inferred.  In  all  cases  where  the 
intent  is  a  necessary  element  it  may  be  presomed 
from  the  various  circumstances  and  inoidents  at- 
tending the  debtor's  absence  or  departure.'* 

37]  4.  What  Oonstitotes  Absconding.  With 
reference  to  what  constitutes  absconding  it  is  held 
that  a  party  absconds  in  a  legal  sense  when  he  hides, 
conceals,  or  absents  himself  clandestinely,  with  the 
intent  to  avoid  the  service  of  legal  process.^ 
Absence  from  the  state  does  not,  o£  itself,  amount 


V.  Baillle,  8  Yeates  (Pa.)  55;  Bar- 
net'B  Case,  1  Dall.  (Pa.)  IbZ,  1  L.  ed. 
77). 

[b]  JLftor  two  non  Mts  an  attach- 
ment can  be  made  aRUlnst  a  non- 
resident defendant  under  Code  art  9 
S  24.  Steuart  V.  Chappell,  9S  Hd. 
627.  57  A  17. 

[c]  A  foralguer  MiUlnff  Mid  con- 
ductlag'  InudiiMfl  within  the  state 
may  become  an  absconder.  Field  v, 
Adreon,  7  Md.  209.  See  also  Mc- 
Caulley  v.  Shute,  5  Del.  26. 

[d]  A  MBMtcd  Visitor  eatxTlBr  on 
InudawM  within  the  province  can  be 
an  absconder.  Ford  v.  Lusher,  S  U. 
a  Q.  B.  O.  S.  428. 

[e]  S«M  to  fOMlffn  cMdltor 
tnMt«d  OBt  of  Stat*. — A  nonresident 
could  not  be  attached  as  an  abscond- 
ing debtor  when  the  debt  was  due  a 
forelfrn  creditor  and  was  not  con- 
tracted within  the  state.  Ex  p. 
Schroeder,  «  Cow.  (N.  Y.)  603. 

[f]  A  uonresUent  of  the  conntr 
Is  not  liable  to  attachment  on  the 
ground  that  he  Is  "actually  removing 
out  of  the  limits  of  the  county." 
Thompson  v.  Wright.  22  Ga.  607. 

17.  Wllllnms  v.  Muthersbaugh,  29 
Kan.  730;  Edwarda  v.  Hughes,  20 
Mich.  289;  Leach  v.  Cook.  10  Vt.  239. 

IB.  Bogart  v.  Dart,  25  Hun  (N.  Y.) 
S95;  In  re  Chlpman,  14  Johns.  (N. 
Y.)  217;  Sellew  v.  Chrlsfleld,  1  Handy 
(Oh.)  86,  12  Oh.  Dec.  (Reprint)  41. 
See  also  Barber  v.  Robeson.  15  N,  J. 
L.  17;  Taylor  v.  McDonald.  4  Oh. 
149. 

[a]  WMt  need  not  BpeoUy  namw 
of  partsenk — Taylor  v.  Folds,  2  Ga. 
A.  453,  58  SE  683. 

19.  111. — Winkler  v.  Barthel.  6  111. 
A.  Ill;  Crayne  v.  Wells.  2  111,  A, 
574. 

Ky. — Johnson  v,  Kaufman,  104  Ky. 
494,  47  SW  324,  20  KyL  684;  Dunn  r 
Salter,  1  Duv.  342;  Barnard  v.  Sebre, 
2  A.  K.  Marsh.  161. 

N.  T. — Morgan  v.  Avery,  7  Barb. 
6&<c2  CodeRep  91;  Smith  v.  Fogarty,' 
«  NTClvProc  3«0. 

Tenn. — Farmer^,  etc-iBank  v.  Ev- 
ans, 95  Tenn.  702,  84  SW  2. 

N.  S. — Hart  V.  Cunningham,  40  N. 
S.  229. 

[a]    An  Intention  to  avoid  faqnlrr 

by  creditors  has  been  held  sufficient. 
Bank  of  Commerce  v.  Payne,  86  Ky. 
44B.  8  SW  8B6.  10  KyL  43. 

[h]  Avoiding  proosH  raed  ont  by 
on*  creditor  Rl\-ea  a  second  creditor 
ground  for  attachment.  Sherrill  v. 
Bench,  37  Ark.  560. 

[c1  An  intent  to  injure  hl«  credi- 
tors is  not  essential  where  the  debtor 
has  absconded.  Hawes  v.  Clement. 
64  Wis.  152.  25  NW  21.  Compare 
Scott  V.  Mitchell.  8  Ont.  Pr.  518 
(holding  that,  where  the  debtor  de- 
parts with  an  Intention  to  defraud 
his  creditors,  he  will  be  deemed  an 
absconding  debtor). 

[d]  X«aTlnr  funds  mtOdent  to 
p«7  debt*— Where  defendant,  owln^ 
plaintiff  for  goods,  promised  to  pay 
for  them  out  of  the  proceeds  of  a 
publication  sold  to  a  certain  party, 
but  before  the  commencement  of  an 
action  dsfendant  sold  his  household 
goods  at  public  auction  and  left  the 
country,  leaving  the  price  of  the  ptib- 
Ileatlon,  which  was  less  than  the 


debt  to  plaintirr.  In  the  hands  of  the 
purchaser  thereof  attachment  will 
not  He  against  defendant,  on  the 
ground  that  he  had  left  to  defraud 
creditors.  F.  A.  Rlngler  Co.  v.  New- 
man. 33  Misc.  653,  68  NYS  871. 

[e]  Semarki  of  an  alleged  ab- 
soondlng  debtor  at  the  time  and  place 
of  departure  are  admissible  on  an 
Issue  of  his  Intent  as  part  of  the 
res  gestte.  Oliver  v.  WUson,  29  Ga. 
642. 

[f]  SrUsnos  of  the  deMoTs  prer- 
lona  ananffsmants  to  leave  the  state 
on  a  trip,  the  purposes  of  the  Jour- 
ney, and  what  was  done  on  the  same 
are  part  of  the  res  gestie,  and  com- 
petent to  show  what  his  intentions 
were  In  going  away.  Mahner  V. 
LInck,  70  Mo.  A.  380. 

80.  North  V.  McDonald,  18  F.  Cas. 
No.  10.312.  1  BlsB.  67;  Evans  v.  Saul. 
8  Mart.  N.  S.  (La.)  247;  Thames, 
etc..  Mar.  Ins.  Co.  v.  DImlck.  22  NYS 
1096;  Lynde  v.  Montgomery,  16 
Wend.  <N.  Y.)  461. 

[a]  On  the  other  hand  (1)  it  has 
been  held  that  where  a  debtor's  de- 
parture from  the  county  of  his  resi- 
dence, for  the  purpose  of  avoiding 
arrest  to  answer  a  criminal  charge, 
has  the  effect  of  preventing  the  serv- 
ice of  summons  to  answer  In  a  civil 
action  for  the  same  wrong,  the  cred- 
itor is  entitled  to  an  attachment 
against  his  property  upon  the  ground 
that  he  "has  left  the  county  of  his 
residence  to  avoid  the  service  of  a 
summons,"  Bank  of  Commerce  v. 
Payne.  86  Kv.  446.  8  SW  856,  10  KyL 
43.  (2)  It  has  also  been  held  that, 
where  the  statute  authorizes  attach- 
ment "when  the  defendant  secretes 
himself,  so  that  the  ordinary  process 
of  law  can  not  be  served  on  him." 
the  departure  or  the  concealment  of 
the  debtor  is  a  ground  for  attach- 
ment, even  though  the  fear  of  crim- 
inal prosecution  was  the  motive  for 
such  action  on  his  part.  Malone  v. 
Handley.  81  Ala.  117.  8  S  189:  Stouf- 
fer  V,  NIple,  40  Md.  477;  Field  v. 
Adreon,  7  Md.  209.  See  also  Starke 
V.  Scott.  78  Va.  180;  Reg.  v.  Stewart, 
8  Ont.  Pr.  297. 

31.  Chambers,  etc..  Glass  Co.  v. 
Roberts.  4  App.  Dlv.  20.  38  NYS  301. 

33.  U.  S. — North  v.  McDonald,  18 
F.  Cas.  No.  10,312,  1  Blss.  57. 

Til. — Bryant  v.  SImoneau,  51  111. 
324 

ky. — Dunn  v.  Salter,  1  Duv.  342. 

Mo. — Ross  V.  Clark.  32  Mo.  296. 

N.  Y. — Morgan  v,  Avery,  7  Barb. 
656;  Buell  v.  Van  Camp,  3  SUv.  Sup. 
598,  8  NYS  207;  Thomas  v.  Dickinson. 
11  NYS  436. 

Pa. — Gibson  V.  McLaughlin,  l 
Browne  292. 

"A  man  leaving  home  on  business, 
with  the  intention  of  soon  returning, 
would  not  be  likely  to  dispose  of  his 
property  secretly,  and  at  prices  far 
below  Its  value.  The  very  fact  of 
converting  a  large  amount  of  goods 
into  money,  by  auction  sales,  and  at 
a  large  sacrifice,  and  in  a  clandestine 
manner,  furnished  a  reason.^ble  pre- 
sumption, particularly  when  viewed  I 
in  connection  with  the  other  facts  of 
the  case,  that  he  Intended  to  abscond 
or  absent  himself  so  as  to  avoid  the 
service  upon  him  of  the  ordinary 


process  of  law."    Ross  v.  Clark.  12 

Mo.  296.  304. 

[a]  Olrcnmstaaoes  indicating  In- 
tention to  avoid  senrloo  of  pmnestij 

Where  a  debtor  having  mercantile  ob- 
ligations about  to  mature  leaves  Um 
cUy,  Uklng  with  him  all  the  cash  In 
his  place  of  business,  and  leaving  no 
information  as  to  where  he  Is  going 
or  when  he  will  return,  a  creditor, 
after  making  unsuccessful  Inquiry  of 
his  employees  as  to  his  whereabouts, 
la  Justified  In  assuming  that  he  has 
left  the  Jurisdiction  for  the  purpose 
of  evading  the  service  of  process, 
within  the  meaning  of  the  attach- 
ment laws,  and  a  writ  of  attachment 
on  that  ground  will  lie,  Wllklns  v. 
Hlllman,  8  App.  (D.  C.)  469. 

[b]  Departure  under  susplcioiB 
cironmstances  will  often  Justify  an 
Inference  that  debtor  is  absconding. 
WUkins  V.  Hlllman,  8  App.  (D.  C) 
4G9:  McCollem  v.  White.  23  Ind.  43; 
Buell  V.  Vnn  Camp.  3  SUv.  Sup.  698, 
8  NYS  207;  Gibson  v.  McLaughlin, 
1  Browne  (Pn.)  292;  GUlInghara  v. 
Klchl,  1  WklyNC  (Pa.)  146. 

[c]  A  gratuitous  oonveyaaoe  of 
property  shortly  before  departure  Is 
a  suspicious  circumstance  from 
which  an  absconding  may  be  in- 
ferred.  Lacker  v.  Dreher,  S8  Appw 
Div.  76,  65  NYS  979. 

83.  Mich. — McMorran  v.  Moore, 
113  Mich.  101.  71  NW  505. 

Mo. — Kingsland  v.  Worsham,  16 
Mo.  657. 

Nebr.— Smith  v.  Johnson,  43  Nebr. 
754,  62  NW  217;  Gandy  v.  Jolly.  Zi 
Nebr.  536.  52  NW  276. 

N.  J.— Lesage  v.  Schmltt.  10  N.  J. 

L.  J.  10. 

N.  D. — McCarthy  Bros.  Co.  v,  Mc- 
Lean County  Farmers'  El.  Co.,  18  N. 
D.  176.  118  NW  1049.  138  AmSR  757. 
20  AnnCas  574. 

Tenn. — Bennett  v.  Avant,  2  Sneed 
152.  See  also  Conrad  v.  BfcGkte.  I 
Yerg.  428. 

Pr.  Edw.  IsL — McKean  v.  McKen- 
zle,  1  Pr.  Edw.  Isl.  20S. 

See  also  Havts  v.  Taylor,  IS  Ala. 
324;  Mandel  v.  Peet,  18  irk.  2S6: 
Blackburn  v.  Hanlon,  99  SW  262.  30 
KyL  639;  Offutt  V.  Edwards,  ft  Rob. 
(La.)  90. 

The  nuestlon  whether  one  la  an 
absconding  debtor  within  the  statute 
"must  depend  upon  the  facts  of  each 
case,  and  they  must  be  such,  and  of 
such  probative  force  and  effect,  that 
the  court  can  conclude  that  the  debt- 
or was  eluding  the  service  of  proc- 
ess, that  he  Intended  to  do  It.  and 
that  his  conduct  or  concealment  was 
such  as  to  lead  his  creditors  to  the 
natural  belief  that  he  absconds,  and 
when  this  state  of  affairs  exists  the 
debtor  becomes  subject  to  the  writ  of 
attachment  as  an  absconding  debtor. 
.  .  .  If  a  person  depart  from  his 
usual  residence,  or  remain  absent 
therefrom  or  conceal  himself  In  his 
home,  so  that  he  cannot  be  servied 
with  process,  with  Intent  to  avoid 
service  of  process,  or  to  delay  or  de- 
fraud his  creditors,  he  Is  an  ab- 
Boonding  debtor."  Stafford  V.  Mills, 
57  N.  J.  L.  574.  579.  82  A  7. 

[al  Abscoadlar  usana  mora  ttaa 
tsnqmraiT  abssBos  for  health.  It  in- 
volves design  to  conceal  oneaelf  for 


For  Xatw  oasss,  dsrslopmsnts  and  stuufw  In  the  law  see  cumulative  Annotations,  same  title,  ni^  and  not*  number. 
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to  abeeondu^;"  nor,  on  the  other  hand,  is  it  neces- 
suy  that  tiie  debtor  should  leave  the  limits  of  the 
Btate  in  order  to  become  an  absocmder.'" 

Open  and  notorunu  departure  usually  negatives 
the  intention  necessary  to  constitate  an  abscond- 
ing,^* but  it  has  been  held  nevertheless  that  one  may 
depart  openly  and  still  abscond.^' 

\S  38]  5.  What  Oonstitntes  Ooncealment.  To 
antfaorize  an  attachment  because  of  the  concealment 
of  the  debtor  it  must  appear  that  there  was  an  in- 
tent to  avoid  service  of  process,  and  that  the  con- 
eealment  was  voluntary;'^  but  the  duration  of  the 
eoncealment  is  immaterial.^'  There  is  a  concealment 
where  the  debtor  shuts  himself  up,^**  whether  at  Iiia 
place  of  abodci  or  elsewhere;'^  but  a  mere  refusal 
to  see  callers  is  not  concealment.'^  Permanent  resi- 
dence out  of  the  county  is  not  concealment;^^  but 
there  is  concealment  where  the  debtor  requests-  false 
information  to  be  given  as  to  his  movements  after 

the  purpose  of  avoiding  legal  pro- 
GMdings.  McMorran  v.  Moore,  113 
Mich.  101.  71  NW  505. 

[b]  Mm  l&tvttUoa  to  l*ftT«  tli*  state 
pmwuMBUr  Is  necessarr.  Schorten 
V.  DbtIs,  21  La.  Ann.  173.  See  Infra 
\  4ft. 

[c]  iM-wtag  tlie  Stat*  for  bnsl- 
MM  purpoMS  slon*  Is  not  sumcicnt 
to  constitute  absconding.  Pitts  v. 
Burroughs.  6  Ala.  733;  Fitch  v.  Waite, 
S  Conn,  117;  Rust  v.  Stuart,  2  NY 
CltyCt  295;  Coulon  v.  De  Lisle,  I 
Browne  <Pa.>  256;  l-oesh  v.  Rivers, 
5  Phlla.  (Pa.)  83;  WUltams  v.  San- 
ford,  10  EastLR  151. 

{A^  Botb  tlie  debtor  and  bis  fsm- 
Oj  nmst  1M  Absent  from  their  usual 
pfiace  of  abode  In  order  that  attach- 
ment will  lie  aealnat  him  as  an  ab- 
sconder for  as  long  as  his  family  re- 
main the  process  against  the  debtor 
may  be  delivered  to  a  member  there- 
of.  Tiller  v.  Abemathy,  87  Mo.  196. 

[e]  mere  the  ooadnet  of  %  dsM- 
«  Indues  th*  1>eU»f  that  he  is  ab- 
sconding, the  attachment  on  this 
ground  may  be  sustained.  Lesage  v. 
Bchmltt.  10  N.  J.  L.  J.  10. 

[f]  -vniere  the  latended  rmural 
iru  coBdltlosal  and  the  condition 
upon  vhich  It  was  to  take  place  had 
not  occurred,  the  ground  for  attach- 
ment was  not  made  out.  Bamberger 
T.  Merchants'  Bank,  73  Hiss.  678,  19 
S  29C. 

[g]  Facts  showing  an  absconding. 

— (1)  Where  a  forger,  having  been 
detected  on  March  11,  18H0.  fled  the 
state,  leaving,  and  not  providing  to 
remove,  his  family,  and  a  few  days 
before  he  had  obtained  by  forgery, 
or  otherwise,  one  thousand  and  fifty 
dollars,  and  on  the  morning  of  his 
night  borrowed  one  hundred  dollars; 
and  on  March  15  a  creditor  with  an 
undue  debt  attached  his  property  in 
the  state  as  an  absconding  debtor, 
under  Code  (1873)  c  148  S  3;  and  on 
April  16,  S.  a  creditor  with  a  debt 
due  attached  the  same  property,  un- 
der I  1,  as  that  of  a  nonresident 
debtor,  and  then,  under  \  25.  filed  his 
petition  disputing  the  validity  of  the 
prior  attachment,  and  claiming  a  Hen 
thereon  under  his  own.  It  was  held 
that  the  evidence  showed  a  case  for 
attachment  under  9  3  and  th©  first 
attachment  was  valid.  Starke  v. 
acott.  78  Va.  180.  (2)  Where  the 
debtor  was  hopelessly  Insolvent  and 
lie  left  the  state  without  informing 
hlB  wife  where  he  was  going,  and 
his  saloon  had  little  or  no  stock  and 
vas  ran  In  a  slipshod  fashion  by  hia 
bartenders,  the  amount  taken  In  from 
day  to  day  not  being  enough  to  pay 
the  wages  of  the  employees,  and  the 
evidence  establishes  that  his  busi- 
ness had  run  down  to  a  very  low  ebb, 
the  facia  were  sufficient  to  warrant 
an  attachment  on  the  ground  that  he 
had  left  the -county  of  his  residence 
to  avoid  service  of  summons.  Black- 


his  departure." 

Proof  of  coaceftlment.  Positive  proof  is  not 
necessary  to  make  out  a  concealment;^''  but  a  mere 
failure  to  find  the  debtor  does  not  show  conceal- 
ment,^^ unless,  perhaps,  where  diligent  search  haa 
been  made  without  success.^' 

39]  6.  Nature  of  Absence — a.  Absence  from 
State.  The  statutes  usually  authorize  attachment 
only  in  ease  the  debtor  absents  himself  from  the 
state,^^  so  that  his  mere  absence  from  the  county  is 
not  ground  for  attachment.'' 

{$40]  b.  Temporary  AbsMice.  It  is  not  the 
purpose  of  the  attachment  statutes  that  a  debtor 
should  be  at  all  times  physically  present  in  the  state 
or  else  be  subject  to  have  his  property  seized  under 
attachment,  and  hence  it  is  generally  held  that  an 
attachment  is  authorized  only  by  an  absence  of  a 
permanent  nature  and  not  by  a  mere  temporary  ab- 
sence for  the  purpose  of  business,  health,  or  pleas- 


burn  v.  Hanlon,  99  SW  252,  30  KyL 
539. 

[h]    Contlnnanoe  of  absconding. — 

A  charge  that  if  a  debtor  Is  once 
shown  to  be  abctcondlng  he  continues 
BO  until  his  creditors  get  notice  of 
his  new  residence  was  improper.  Ol- 
iver v.  Wilson.  29  Ga.  642. 

[I]  Concealment  is  but  a  phase  of 
absconding.  State  v.  Mills,  57  N,  J. 
L.  574,  32  A  7. 

[J]  Where  a  debtor  was  at  home 
and  abont  his  ordinary  bnslness  when 
process  issued  against  him  as  an  ab- 
sent or  absconding  debtor,  such  proc- 
ess will  be  set  aside.  Staples  v. 
Taylor,  2  N.  S.  320. 
Intent  see  supra  S  36. 
24.  Ark. — Uandel  v.  Peet.  18  Ark. 
286. 

Iowa. — State  v.  Horrls,  BO  Iowa 
203. 

Mich. — McHorran  v.  Moore,  IIS 
Mich.  101.  71  NW  505. 

N,  J. — Branson  v.  Shinn.  18  N.  J.  L. 
860;  New  York  City  Bank  v.  Merrit, 
IS  f*r.  J.  U  181. 

N.  S.— Oetebell  v.  Stnyvesant.  40  N. 
S.  359;  Hart  Cunningham,  40  N. 
S  289 

'88.  'Ala.— Haas  v.  Cook.  41  S  731. 
Md,— Stoulfer  v.  Klple,  40  Hd.  477; 
Field  V.  Adreon.  7  UA.  200. 

Nebr. — Smith  v.  Johnson,  43  Nebr. 
754,  62  NW  217. 

N.  J.— Stafford  v.  Mills.  57  N.  J.  L. 
574.  32  A  7. 

S.  C— Pelser  Mfg.  Co.  v.  Pitts,  76 
8.  C.  349,  57  SB  29,  11  AnnCas  665. 

9e>  Castellanos  v.  Jones,  5  N.  Y, 
164;  Sweuey  v.  Bartlett,  S  AbbPrNS 
(N.  T.)  444;  Dunn  v.  Myres,  3  Yerg. 
(Tenn.)  413;  Williams  v.  Sanford,  10 
EastLR  161.  See  also  F.  A.  RIngler 
Co.  V.  Newman,  33  Mlsa  653.  68  NYS 
871  (where  the  court  said  of  a  de- 
parture considered  by  Itself  that 
neither  by  fact  nor  inference  was 
this  ground  of  attachment  disclosed). 

[a]  Annonnoement  of  departure. — 
Under  a  statute  providing  that  a 
debtor  about  to  depart  from  the  state 
may,  by  giving  notice  of  his  Intended 
departure  and  offering  to  answer  any 
suit  brought  against  him,  prevent  an 
attachment,  an  announcement  by  the 
resident  member  of  a  firm  will  pre- 
vent an  attachment  against  the  part- 
nership property,  Robinson  v. 
Crowder.  17  S.  C.  L.  185. 

37.  Morgan  v.  Avery.  7  Barb.  fN. 
Y.)  656,  2  CodeRep  01  taff  2  CodeRep 
121], 

38.  Winkler  v.  Barthel.  6  111.  A. 
Ill ;  Johnson  v.  Kaufman,  104  Ky. 
494,  47  SW  324.  20  KyL  684;  Johnson 
v.  Cable.  1  Ky.  Op.  576;  Finn  v. 
Mehrbaeh,  65  NTS  250,  30  NTCIvProc 
242.  See  also  Head  v.  Wollner.  53 
Hun  615,  6  NYS  916. 

[a]  Wliare  defendants  fanllr  oan- 
not  gtva  ttia  eansa  of  his  absence, 
this  Is  euflicient  to  show  such  con- 
cealment as  wlU  warrant  an  attach- 


I  ment.    McCoHem  v.  White,  23  Ind.  48. 

39.    Young  V.  Nelson.  25  111.  566. 
I     80.    Ives     V,     Curtlss,     2  Root 
,  (Conn.)  133;  State  v.  Mills,  57  N.  J. 

Ij.  574.  32  A  7;  Gilbert  v.  Tompkins, 
I  CodeRepNS  tN.  Y.)  16,  2  Edm.  Sel. 

Cas.   232   [alT  12  Barb.  265];  Cam- 

mann  v.  Tompkins,  CodeRepNS  (N. 
;  Y.)  12.  2  Edm.  Sel.  Gas.  227  [afC  18 

Barb.  265]. 

81.  Lewis  V.  Wright,  3  Bush  (Ky.) 
'  311. 

I     33.    Wallach  v.  Slppllll,  65  HowPr 

<N.  Y.)  501. 
'     38.    Bogga  V.  Bindskort,  23  111.  6«. 
i     34.    North  v.  McDonald.  18  F.  Caa. 

No,  10,318.  1  Blss.  B7. 

30.    Brewer  v.  Mock,  14  Colo.  A. 

454.  60  P  578. 

[a]  It  Is  not  aseassarr  to  Ismw 
and  attempt  to  serve  a  snnunona  in 

order  to  authorize  an  attachment  on 
the  ground  of  concealment,  but  the 
truth  of  the  averment  as  to  such 
concealment  may  be  shown  as  any 
other  fact  might  be.  Johnson  v. 
Kaufman,  104  Ky.  404.  47  SW  324.  20 
Kyi*  084; 

[b]  Vaota  Bot  mfleisBt  to  Show 
OPS  eealuient*— Where  defendant,  aa 
the  deputy  sheriff,  approached  his 
home,  went  toward  the  back  of  the 
premises,  and  one  of  the  plaintlfts, 
who  was  then  leaving  defendant's 
residence,  stated  to  the  officer  that 
defendant  was  not  at  home,  doing  so, 
as  he  said,  because  he  did  not  wish 
to  have  defendant  sued,  and  tbe  offi- 
cer, upon  Inquiry  at  a  barn  near  by, 
was  told '  that  defendant  was  "off 
somewhere,"  this  was  not  sutflclent 
to  authorize  an  attachment  on  the 
ground  that  defendant  so  concealed 
himself  that  summons  could  not  be 
served  on  him.  Johnson  v.  Kaufman. 
104  Ky.  494.  47  SW  324,  20  KyL  684. 

36.  Reynolds  v,  Horton.  67  Hun 
122,  22  NTS  18  [afT  141  N.  Y.  586 
mem.  36  NE  739  meml:  Head  v.  Woll- 
ner, 53  Hun  615,  6  NYS  916;  Thomas 
V,  Dlckorson,  It  NYS  436. 

37.  Hall  V.  Anderson,  17  Misc.  270, 
40  NYS  354;  Finn  v.  Mehrbaeh,  66 
NTS  250. 

38.  See  E.  B.  Forbes  Piano  Co.  v. 
Owens.  120  Ga.  449.  47  SE)  938. 

[a]  Intent  aotnally  oonsonunated 
after  delaT,f— "Where  the  debtor 
leaves  hla  home,  with  the  intention  of 
going  out  of  the  State,  and  does  con- 
summate this  purpose,  and  Is  absent 
from  his  home,  pursuant  to  such  In- 
tention, for  the  period  of  four 
months,  we  think  this  should  be  re- 
garded as  an  absence  from  the  State, 
within  the  meaning  of  the  Code  and 
the  intention  of  the  Legislature,  not- 
wlthstandlnR  some  unlooked-for  cas- 
ualty may  have  delayed  him  a  few 
days  from  passing  beyond  the  terri- 
torial boundary  of  the  State."  Spald- 
ing v.  Stmms,  4  Mete.  (Ky.)  886.  880. 

38.  B.  K.  Forties  Piano  Co.  V. 
Owens,  120  Qa.  449,  47  SB  938. 
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ure,**'  although  the  debtor  does  not  inform  hie  cred- 
itors of  his  absence." 

Military  service.  A  debtor  who  leaves  his  resi- 
dence in  order  to  enter  the  nailitary  service  of  his 
country  is  not  within  the  attachment  law;*'  but  it 
has  been  held  otherwise  as  to  one  who  leaves  for  the 
purpose  of  joining  a  hostile  army.*' 

[$41]  c  Enticement  ont  of  State.  An  attach- 
ment on  the  ground  of  the  debtor's  absence  from  the 
state  cannot  be  sustained  where  be  was  enticed  ont 
of  the  state  in  order  that  his  property  might  be 
seized.** 


40.  Ala. — Vandlver  v.  Waller,  146 
Ala.  411,  39  S  136;  Pitts  v.  Bur- 
roughs, 6  Ala.  733. 

Ark. — Mandel  v.  Peet.  18  Ark.  236. 

La. — Schorten  v.  Davis,  21  La.  Ann. 
178:  Simons  v.  Jacobs.  15  La.  Ann. 
425. 

Mich. — McMorran  v.  Moore,  113 
Mich.  101,  71  NW  GOB. 

Mo. — Griffith  V.  Bailey.  79  Mo.  472; 
Elllnston  V.  Moore,  17  Mo.  424. 

Pa. — Loesh  v.  Rivers,  6  Phlla.  83, 

Tenn. — Robeson  v.  Hunter,  BO  Tenn. 
242,  16  SW  466. 

Tex. — ^Walcott  v.  Hendrlck.  6  Tex. 
406. 

See  Tuller  t.  Howard,  17  Misc. 
105.  40  NTS  73». 

"Where  a  man  makes  provision  for 
his  family,  and  leaves  them  at  his 
residence,  although  he  may  be  oer- 
sonally  absent  an  Indefinite  period  of 
time,  attending  to  his  business,  no 
attachment  will  He,  because  the  law 
has  pointed  out  a  mode  by  which 
service  can  be  had.  But  where  he 
leaves  the  country,  and  permits  his 
family  to  sojourn  with  a  relative,  the 
presumption  is  that  they  are  merely 
staying  with  the  latter,  and  that  he 
has  no  fixed  or  permanent  place  of 
abode."  Tiller  v.  Abernathy,  3?  Mo. 
196.  198. 

"While  It  Is  not  admitted  that 
every  casual  and  temporary  absence 
of  the  debtor  from  his  place  of 
abode,  which,  from  the  brief  period 
of  hlB  absence,  may  prevent  the  serv- 
ice of  a  summons,  is  a  legal  ground 
for  Issuing  an  attachment  against 
his  property.  It  Is  difficult  to  define 
the  character  and  prescribe  the  du- 
ration of  the  absence  which  shall 
Justify  the  use  of  this  process.  It 
may  be  asserted,  however,  that  where 
the  absence  Is  such,  that  If  a  sum- 
mons Issued  upon  the  day  the  at- 
tachment is  sued  out,  will  be  served 
upon  the  defendant  In  sufficient  time 
before  the  return  day  16  give  the 

Elalntlff  all  the  rights  which  he  can 
ave  at  the  return  term,  the  defend- 
ant has  not  bo  absented  himself  as 
that  the  ordinary  process  of  law  can- 
not be  served  upon  him."  Kingsland 
T.  Worsham,  IS  Mo.  657,  6«1  [foil 
ESllnKton  T.  Hoore,  17  Ho:  424], 

[aj  mnstration. — An  allegation 
that  defendant  had  departed  from  the 
state  with  Intent  to  defraud  his  cred- 
itors was  not  established  hy  the  affi- 
davit of  defendant's  clork.  verified  on 
September  14th,  stating  that  on  Sep- 
tember Rth  defendant  left  his  store, 
saying  that  he  was  going  to  Dela- 
ware, and  would  be  back  on  the  13th 
or  14th;  that  he  failed  to  leave  hln 
address,  as  requested  by  affiant:  that 
he  told  affiant  that  there  were  no 
bills  payable,  when  in  fact  various 
bills  were  payable,  and  had  since 
been  presented:  and  that  defendant 
had  not  returned,  or  in  any  way  com- 
municated with  affiant:  while  the  con- 
stable's return  showed  that  summons 
was  personally  served  on  defendant 
at  his  residence  on  September  Hth. 
the  day  on  which  defendant  stated 
thHt  he  would  return  home.  Tuller 
V.  Howard,  17  Misc.  105.  40  NTS  739. 

[h]  The  return  of  a  debtor  after 
six  days'  absence  rebutted  any  Infer- 
ence that  he  left  with  intent  to  de- 
fraud his  creditors.  Island  Coal  Co. 
v.  Rehling,  22  Ind.  A.  305.  53  NE  777. 


[c]  There  must  1m  a&  IntMittom  to 
be  KWay  permaBentlr  In  order  to  au- 
thorize an  attachment.  Schorten  v. 
Davis,  21  La.  Ann.  173;  Clark  v. 
Pratt,  19  La.  Ann.  102;  Gordon-  v. 
Balllio,  13  La.  Ann.  478;  Winter  Iron 
Works  V.  Toy.  12  La.  Ann.  200. 

[d]  Where  defendant  has  a  dwell- 
iwr  lunue  and  vmal  plaoe  of  abode 
within  the  state,  where  a  summons 
might  be  served,  the  writ  of  attach- 
ment should  be  dismissed.  C.  B. 
Coles,  etc.,  Co.  v.  Blythe.  69  N.  J.  U 
203.  64  A  840. 

[e]  Doalon*  In  state,  alUioiuh 
reaideiioe  ttmaanjcOT  closed. — One 
having  a  domicile  In  the  state,  who  Is 
temporarily  absent,  although  his 
dwelling  Is  closed,  is  not  absent  In 
such  a  way  that  his  property  may  b* 
attached  for  nonrealdence.  as  contem- 
plated by  subd  1  of  causes  for  at- 
tachment. In  such  case  he  is  absent 
"from  his  usual  place  of  abode,"  as 
meant  by  subd  4,  and.  if  his  absence 
Is  such  that  a  summons  Issued  on 
the  same  day  with  the  attachment 
will  not  be  served  in  sufficient  time 
to  give  platntiti  all  his  rights  at  the 
return  term,  he  will  be  held  to  be 
absent,  so  that  the  ordinary  process 
of  law  cannot  be  served  upon  him. 
Charlton  County  v.  Moberly,  69  Mo. 
238. 

[f]  Somestead  not  abandoned. — 

Where  an  attachment  was  levied  on 
the  ground  that  defendant  had  left 
the  state  with  the  intent  to  take  up 
a  residence  elsewhere,  and  the  evi- 
dence showed  that  his  homestead  had 
not  been  abandoned,  the  attachment 
was  properly  dissolved.  Werner  v. 
Linsenmeyer,  4  Nebr.  (Unoff.)  372, 
94  NW  106. 

[g]  Abdenoe  for  a  speolfled  time 
Is  sometimes  made  a  distinct  ground 
of  attachment.  Spalding  v.  SImme,  4 
Mete.  (Ky.)  885  (holding  that,  under 
the  statute  allowing  attachment, 
where  defendant  has  been  absent 
from  the  state  for  four  months,  such 
time  beglna  to  run  when  the  debtor 
leaves  home  for  another  state,  al- 
though an  unlooked-for  delay  pre- 
vents his  actual  passing  beyond  the 
state  line  until  some  days  later).  See 
also  Dudley  v.  Donaldson,  2  B.  Mon. 
fKy.)  151;  Dudley  v.  Porter,  1  B. 
Mon.  (Ky.)  403. 

41.  Vandlver  v.  Waller,  146  Ala. 
411,  39  S  136. 

[a]  XUnstration. — An  attachment 
on  the  ground  that  defendant  had  se- 
cretly left  the  state  to  defraud  cred- 
itors Is  not  warranted  where  the 
debtor  left  the  state  without  making 
any  public  announcement  as  to 
where  he  was  going  and  when  he 
would  return,  and  returned  after  an 
absence  of  six  days.  Island  Coal  Co, 
v.  Rehling.  22  Ind.  A.  306,  63  NE  777. 

43.  Abrams  v.  Pender,  4i  'S.  C. 
260. 

43.  Ludlow  V.  Ramsey.  11  Wall. 
(U.  S.)  581,  20  L.  ed.  216;  Jenkins 
V.  Hannan,  26  Fed.  657;  Foreman  v. 
Carter,  9  Kan.  674.  But  compare 
Haynes  v.  Powell.  1  Lea  (Tenn.)  347. 

44.  Nason  v.  Esten,  2  R.  I.  837 
(holding  that,  where  an  officer 
charged  with  the  service  of  a  writ 
In  an  action  on  a  note,  commanding 
him  to  arrest  the  body  of  defendant, 
and  for  the  want  of  his  hodv  to  at- 
tach his  property,  watched  defendant 


[i  42]   d.  Establishment    of    New  Besidoiue. 

Where  the  statute  makes  removal  out  of  the  state 
ground  for  attachment,  it  is  not  necessary  that  the 
debtor  should  have  deteimined  upon  a  new  reeidaiee 
or  home  elsewh^.*" 

[$43]  7.  Intention  to  Abscond  or  Depart.  The 
statutes  very  generally  permit  an  attachment  where 
it  is  made  to  appear  that  the  debtor  intends  to  ab- 
scond or  depart  from  the  state;*'  but  such  intention 
is  not  sufficient  where  the  language  of  the  statute  is 
such  as  to  show  a  l^slative  intent  that  the  remedy 
shall  be  available  only  where  the  alnconding  or  de- 

at  work  In  his  field,  and  waited  until 
plalntlfTs  agent  and  the  real  owner 
of  the  note  enticed  defendant  out  of 
the  stat^  the  service  of  the  writ  by 
attaching  defendant's  real  estate  wss 
void). 

45.  Troy  v.  Rogers.  113  Ala.  131. 
20  S  999. 

46.  Oa. — Perryman  v.  Pope,  101 
Qa.  602.  31  8E  37;  Irvin  v.  Howard, 
37  Oa.  18:  Selleck  v.  Twesdall,  Dud- 
ley 196. 

Md.— Stouffer  v.  Niple,  40  Md.  477. 
Ulch.— Stock    V.     Reynolds,  in 
Mich.  366,  80  NW  289. 

Miss. — Thomason  v.  Wadllngton,  61 
MIsa  660. 

Mo.— Elliott  V.  Keith.  32  Mo.  A. 
B7». 

N.  T. — Franke  v.  Havens.  102  App. 
Div.  «7,  92  NTS  377. 

Tenn. — Lyons  v.  Mason,  4  Coldw, 
525;  Isaacks  v.  Edwards.  7  Humptar. 
464,  46  AmD  86;  Fisher  v.  Cummlnga 
7  Humphr.  231;  Runyan  t.  Morgan,  7 
Humphr.  210. 

Va. — Mantz  v.  Hendley,  3  Hen.  ft 
M.  (12  Va.)  308. 

[a]  ZUnstratlon. — ^Where  defend- 
ant, a  railroad  subcontractor  largely 
Indebted  to  plaintiff,  was  on  the  eve 
of  his  departure  for  Texas,  where  he 
proposed  to  reside  permanently,  hav- 
ing practically  completed  his  work 
for  plaintiff  and  started  to  work  for 
another  company,  promising  to  pay 
his  Indebtedness,  which  promises  he 
failed  to  keep,  and  had  stated  to 
plaintiffs  manager  that  he  was  going 
to  take  his  outfit  to  Texas  on  a  rice 
farm,  there  were  sufficient  grounds 
for  attachment.  Qrlgsby  Constr.  Co. 
V.  Colly.  124  La.  1071,  50  S  855. 

[b]  The  intention  of  absoondliW 
mnst  be  made  out  or  no  ground  for 
attachment  exists.  Hanson  v.  Tomp- 
kins, 2  Wash.  608,  27  P  73.  See  also 
Plerae  v.  Smith,  1  Minn.  82  (where 
evidence  was  held  Insufficient  to  show 
an  intention  to  abscond). 

[e]  "Ahoat  to  nuove.'WWhat  Is 
the  meaning  of  the  terms  "about  to 
remove"?  rAbout' — does  that  Imply 
the  next  hour,  or  day,  or  week,  or 
month?  Does  the  statute  convey  the 
idea  that  necessarily  the  act  must  be 
done  within  any  definite  space  of 
time?  The  implication  is  quite  strong 
that  the  "removal"  will  shortly  occur, 
but  no  more  deflniteness  and  pre- 
cision Is  set  forth  than  the  word 
'about'  Imports.  ...  It  Is  an  ordinary 
word  of  no  artificial  or  technical  sig- 
nification, and  should  receive  the  ren- 
dering which  is  given  to  It  In  com- 
mon parlance.  If  the  debtor  la  en- 
gaged in  the  act.  or  is  near  to  the 
performance  of  the  act  of  "removal." 
If  he  entertains  the  purpose  and  is 
making  preparations  to  carry  It  out, 
then  the  creditor  is  entitled  to  the 
writ.  It  would  be  hurtful  In  practice 
to  attempt  to  declare  precisely  what 
Is  implied  in  the  terms  "about  to  re- 
move." For  experience  would  show 
that  many  meritorious  cases  would 
fall  within  the  Intendment  of  the 
remedy,  which  might  be  excluded  bv 
a  rule  laid  down  In  advance.  We 
think  It  wiser  and  safer  In  the  ad- 
ministration  of  practical  Justice,  to 
leave  each  case,  as  it  arises,  to  be 
governed  by  Its  own  special  taeta." 
Myers  v.  Farrell.  47  Iflss.  £81,  281. 
See  also  Bamberger  t.  MercnisntJ^, 


For  later  oases,  devsbqvwMs  and  ahanfss  In  the  law  see  cumulative  Annotatlon8,^^u^crt^lge,^^^^^^i^aniber. 
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partnre  has  become  an  aocomplisfaed  f  act.*^  Admis- 
sioQS  of  defendant  tending  to  show  that  be  was 
abont  to  remove  at  the  time  the  attachment  was 
saed  ont  are  admissible  in  behalf  of  plaintiff  but 
dechirations  of  defendant,  made  after  he  knew  that 
the  attadmient  had  been  issued,  that  he  had  no  in- 


tention of  removing,  are  not  admissible.** 

[J  44]  0.  Noniesidence — 1.  In  OeneraL  The 
statutes  very  generally  make  it  a  ground  of  attach- 
ment that  the  debtor  is  a  nonresident  of  the  state 
where  the  action  is  instituted,""  or  a  foreign  corpo- 
ration."^   Under  such  statutes,  where  tiie  debt  is 


etc..  Bank,  73   Miss.  572.  19  S 
Elliott  V.  Keith,  32  Mo.  A.  579. 
[dj  nnw 


2»6: 


of  latandml  darMrtOM.— 

>ssentlal  for  plaintiff  to 
show  that  defendant  was  about  to  re- 
move from  the  county  on  the  very 
day  upon  which  the  affldavlt  to  ob- 
tain the  attachment  was  made.  Proof 
that  the  Intention  to  remove  then  ex- 
isted, and  was  presently  to  be  car- 
ried into  effect,  was  sufliclent.  Fer- 
ryman V.  Pope,  102  Ga.  502,  31  SE  37. 

[e]  Intention  to  Mgalr*  r«Bld«no« 
•iMWiwre. — A  charge  that,  to  justify 
the  suing  out  of  attachment  on  the 
ground  that  defendant  therein  was 
about  to  remove  from  the  state,  it 
was  necessary  not  only  that  such  de- 
fendant had  an  Intent,  about  to  be 
carried  Into  effect,  to  remove  out  of 
the  state,  but  also  an  existing  intent 
to  acquire  a  residence  or  home  In 
some  other  state,  was  properly  re- 
fused.   Troy  V.  Rogers,  113  Ala.  131, 

50  S  999. 

[f1  iMtntlon  to  IMT*  without 
wnam  or  — cMiBg  dobti. — Under 
CodeJ  38711.  authorlxlng  an  attach- 
ment If  defendant  Is  about  to  remove 
his  property  from  the  state  without 
leaving  enough  for  payment  of  bis 
debts,  or  la  about  to  remove  i>erma- 
nently  from  the  state;  and  refuses 
to  pay  or  secure  his  debts,  plaintiff 
is  not  entitled  to  an  Instruction  that, 
if  defendant  was  about  to  leave  the 
stale,  and  was  indebted  to  plaintiff, 
the  attachment  was  rightfully  sued 
out  Tyler  v.  Bowen,  124  Iowa  452, 
100  NW  505. 

[g]  An  alMUtdonnsnt  of  the  la- 
toLtlon  before  any  start  Is  made  pre- 
vents an  attachment.    Beddy  v.  Bego. 

51  Misa.  529. 

47.  Iowa. — Tyler  v.  Bowen,  124 
Iowa  452.  100  ffW  505. 

Ky. — Lewis  v.  Butler,  Ky.  Dec.  24«. 
Uo. — Temple   v.   Cochran,    13  Mo. 
Ill 

N.  C. — Hale  v.  Richardson,  89  N. 

C.  62. 

Va. — MantK  v.  Hendley,  2  Hen,  St 
M.  (12  Va.)  308. 

[a]  When  the  statute  reads  "has 
deputed"  the  fact  that  defendant  la 
about  to  leave  the  state  or  abscond 
will  not  support  an  attachment. 
Hale  V.  Richardson,  89  N.  C.  62. 

48.  Ferryman  v.  Pope,  102  Ga.  SOS, 
31  SE  37. 

4S.  Ferryman  v.  Pope,  102  Ga.  602, 

31  SB  37. 

SO.  Cal. — I^wenberg  t.  Jacobson, 
2S  Cal.  A.  790,  145  P  734. 

Del.— Albright  V.  United  Clay  Pro- 
ducUon  Co..  21  Del.  198.  62  A  726. 

Ga.— Pacific  Selling  Co.  v.  Albright- 
Prior  Co..  3  Ga.  A.  143,  69  SE  468. 
^^IlL— King  V.  Ralston,  174  111.  A. 

ky. — ^Rail's  Safe,  etc.,  Co.  v.  Meade, 
«  Ky.  Op.  219. 

N.  T. — Cohen  v.  Walker,  88  Misc. 
114.  77  NTS  105. 

Oh. — Thomson  v.  Ogden,  23  Oh,  CIr. 
Ct.  186. 

Okl.— Kidd  V.  Selfert,  11  Okl.  32,  66 
P  121. 

[a]  Araunutb  omitt«d  M  a  dlMnot 

mm  on  a  revision  of  the  Ohio 
statute  (Rev.  St.  [1900]  S!  6631- 
SSS3,  6048  sabs  S)  the  court  has 
lield  that  by  Implication  the  legisla- 
ture intended  to  continue  nonresl- 
oence  as  a  ground  for  attachment. 
Oorham  v.  Stelnau.  10  OhS&CP  131, 
7  OhNP  478  [appr  Auerbach  v.  Swad- 
Mr,  18  Oh.  Clr.  Ct.  889,  10  Oh.  Clr. 
Dee.  4S5J.  See  also  Moore  v.  Wil- 
Itoms,  44  Miss.  «1  (where  It  was  held 
that,  under  the  act  of  1852,  attach- 
ments against  nonresidents  shall  be 
/subject  to  the  same  rules,  regula- 
tions, and  restrictions"  that  apply  to 


attachments  against  absconding  debt- 
ors). 

[b]  Provision  for  attachment 
against  nonresident  debtor  oowrtltn- 
ttonaL — The  law  of  Georgia  providing 
for  the  issue  of  an  attachment 
against  a  nonresident  debtor  has  been 
held  to  be  not  In  conflict  with  9  2 
art  4  of  the  constitution  of  the  Unit- 
ed States,  which  declares  that  citi- 
zens of  each  state  shall  be  entitled 
to  all  privileges  and  Immunities  of 
citizens  of  the  several  states,  nor 
with  the  fourteenth  amendment  of 
that  constitution.  Pyroluslte  Man- 
ganese V,  Ward,  73  Ga.  491. 

[c]  If  the  parties  are  In  fact  resi- 
dents, the  remedy  Is  not  available. 
Patterson  v.  McLaughlin,  18  F.  Cas, 
No.  10,828,  1  Cranch  C.  C.  352;  Blair 
V.  Winston,  84  Md.  356.  35  A  1101; 
Barr  v.  Perry,  3  Gill  (Md.)  313;  Lin- 
coln German  Nat.  Bank  v.  Kautler,  55 
Nebr.  103.  76  NW  666,  70  AmSR  371; 
Matter  of  Dillon,  2  Pearson  (Pa.) 
182;  Keegan  v.  Sutton,  12  WklyNC 

[d]  vonresUtoaoe  m  well  M  In- 
debtedness eBwntlal^"It  was  early 
held  in  this  State  that  to  warrant  an 
attachment  on  that  ground  the  non- 
residence  of  the  debtor  was  as  es- 
sential as  his  indebtedne8&  and  that 
if  In  point  of  fact  the  defendant  tw 
a  citizen  of  the  State  and  residing 
therein  when  the  attachment  Is  Is- 
sued the  proceeding  Is  in  fraudem 
legls.  Barr  v.  Perry,  3  Gill  (Md.) 
313.  The  original  object  of  the  pro- 
ceeding by  attachment  against  non- 
residents was  to  compel  an  appear- 
ance and  require  the  defendant  to 
give  ball  for  his  appearance,  and  al- 
though since  Imprisonment  for  debt 
has  been  abolished  in  this  State  the 
practice  has  changed,  the  reason  for 
permitting  such  writs  to  Issue,  when 
there  Is  not  alleged  to  be  fraud  or 
other  kindred  cause,  must  still  rest 
upon  the  theory  that  the  defendant 
la  presumably  beyond  the  usual  and 
ordinary  process  of  Court  and  cannot 
be  reached  by  it."  Blair  v.  Winston, 
84  Md.  356,  357.  36  A  1101. 

[e]  Where  the  statement  in  the 
affldavlt  as  to  nonresldenoe  is  untrue, 
the  proceedings  .are  void.  Lincoln 
G-erman  Nat.  Bank  v,  Kautter,  56 
Nehr.  103.  75  NW  566,  70  AmSR  371. 

[f]  Aotlon  by  United  States  where 
property  Is  located. — An  attachment 
may  be  brought  by  the  United  States 
In  a  state  court  against  a  debtor  re- 
siding in  another  state,  and  the  ob- 
jection is  not  tenable  that  attach- 
ments are  designed  to  aid  creditors 
whose  debtors  are  absent  and  cannot 
be  cited,  and  that  therefore  the  Unit- 
ed States  cannot  resort  to  the  pro- 
ceeding because  the  debtor  Is  a  cltl- 
Ken  of  the  United  States  and  subject 
to  citation  in  the  state  where  he  re- 
sides. U.  S.  V.  Murdock,  18  La.  Ann. 
306,  8»  AmD  661. 

[g]  nut  the  nonnaUent  was  an 
alien  eBiniT  1b  immaterial.  Hepburn's 
Case,  3  Kand  C^h.  (Hd.)  96. 

[hi  A  tnutee  Is  not  subject  to 
attachment  on  the  ground  of  non- 
residence.  Cox.  v.  Henry,  113  Oa.  269, 
38  SB  860;  Smith  v.  Riley,  22  Ga. 
366. 

[1]  ironrestdent  devisee. — Under 
Attachment  Act  (P.  L.  [1901]  p  159; 
1  Comp.  St.  [1910]  p  136)  S  5,  attach- 
ment may  issue  against  nonresident 
devisees  of  a  resident  testator.  Jor- 
dan V.  Moore,  82  N.  J.  L.  552,  82  A 
850  [rev  81  N.  J.  L.  118.  78  A  1048], 

[J]  foreign  Intestate,— Under  Code 
CMv.  Proc.  n  2634,  2635.  a  New  York 
creditor  of  a  foreign  Intestate  is  not 
entitled  to  attach  domestic  assets  on 
the  ground  of  nonresldence,  under  i  I 


1836a.  Bostwlck  v.  Carr,  165  App. 
Div.  55,  151  NTS  74. 

[k]    BeneSdair  of  Insnranoe  j»ol- 

loy. — Attachment  on  the  grouna  of 
nonresldence,  under  Rev.  St.  J  6521, 
lies  against  the  beneflclary  on  an  al- 
legation that  the  latter  has  repudi- 
ated and  refuses  to  carry  out  a  con- 
tract to  pay  over  to  the  estate  of  In- 
sured the  balance  of  the  proceeds 
after  paying  a  certain  debt  of  Insured 
due  beneflclary,  together  with  ad- 
vancements oi  premiums  by  such 
beneflclary  on  such  policy.  Roosfeld 
V.  Glasgow,  30  Oh.  Clr.  Ct.  659. 

[1]  One  who  would  not  he  subject 
to  suit  In  the  courts  of  the  state,  if 
personally  present  or  personally 
ser\'ed  with  process  In  the  state,  is 
not  made  so  subject  by  a  statute  giv- 
ing plaintiff  the  right  to  an  attach- 
ment at  or  after  the  commencement 
of  an  action  for  the  recovery  of 
money  against  a  nonresident  defend- 
ant. Courtney  v.  Pradt,  160  Fed.  661, 
87  CCA  468. 

[m]  An  alleged  homOBtaad  cannot 
be  attached  as  such  on  the  ground  of 
nonresldence.  Bums  v,  Lewis,  8S  Qa, 
591,  13  SE  123. 

[n]  Aotlon  for  tort— (1)  Plaintiff 
In  a  civil  action  for  damages  arising 
from  tort,  where  the  cause  of  action 
arose  wholly  within  the  limits  or 
Oklahoma  territory,  was  entitled  to 
an  attachment  where  defendant  was 
a  nonresident  of  the  territory.  Kldd 
V.  Selfert,  11  Okl.  32,  66  P  931.  (2) 
Under  Code  Civ.  Proc.  S  190  (Gen.  St. 
[19091  S  67S3,  as  amended  by  L. 
[19111  c  231),  plaintiff  in  a  civil  ac- 
tion for  the  recovery  of  money  may 
have  an  attachment  against  the 
property  of  defendant  on  the  ground 
that  defendant  is  a  nonresident  of 
this  state,  although  the  cause  of  ac- 
tion arose  ex  delicto  and  In  another 
state.  Cain  v.  Perfect,  89  Kan.  361, 
131  P  678. 

[o]  Prima  fade  evidence  of  non- 
resldenoe.— The  return  of  the  writ  of 
capias  or  summons  without  service  is 
prima  facie  evidence  of  nonresldence, 
as  is  also  an  affidavit  of  nonresldence 
by  plaintiff  or  some  credible  person. 
Smith  V.  Armour.  17  Del.  361,  40  A 
720. 

[p]  Vhe  Tennesvee  act  of  17M, 
o  1  8  33,  applied  only  to  nonresidents 
who  were  the  owners  of  property 
within  the  state.    James  v.  Rail,  1 

Swan  297. 

[q]    imder  W.  Ta.  Code  (1860)  e 

SI  8  11,  it  was  held  that  unless 
plaintlflTs  claim  was  an  equitable 
one,  nonresldence  was  the  sole  ground 
for  attachment  In  equity  (Sims  v. 
Charleston  Bank.  3  W.  Va.  415).  but 
this  rule  has  been  altered  by  statute. 

[r]  Under  the  early  attachment 
law  of  Ohio,  an  attachment  could  be 
Issued  against  Individuals  who  were 
nonresidents,  but  could  not  be  had 
against  firms  which  were  nonresl- 
denta  Dobell  v.  Loker,  1  Handy  674, 
12  Oh.  Dea  (Reprint)  297. 

[B]  XnftMlltr  to  MTwe  suTnnions,— 
In  an  action  of  tort,  where  the  spe- 
cial cause  relied  on  for  an  attach- 
ment under  the  Practice  Act  of  April 
30.  1907  (P.  L.  p  273)  S  I.  fs  that 
defen^nt  Is  not  a  resident,  and  that 
summons  cannot  be  served  on  him, 
the  absence  of  evidence  that  the  sum- 
mons cannot  be  served  vitiates  the 
pntire  proceeding.  Hlsor  v.  Vandlver, 
83  N.  J.  L.  433,  85  A  181. 

[t]  Brldence  held  sufflolent  to 
show  reaidence.— Union  Nat.  Bank  v. 
Flnley,  180  Ind.  470,  103  NC  110. 

61.  Pedersen  Mfg.  Co.  v.  Walter 
Auto.  Co..  124  App.  Div.  321,  108  NTS 
886. 

[a]    The  Xaasaa  statute  authorises 
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dne/^  the  fact  that  the  debtor  ia  a  nonresident  is  of 
itself  anfiScient  to  warrant  the  attaehment,^^  and  it 
is  not  necessary  to  show  that  it  is  impossible  to 
serve  process  on  defendant  in  the  state  of  his  resi- 
dence "*  or  the  state  where  the  action  is  brought,"'' 
that  defendant  has  or  had  any  intent  to  defraud,*' 
or  that  plaintiff  is  in  danger  of  losing  his  debt."^ 
And  it  has  even  been  held  that  an  attachment  on 
this  ground  may  be  obtained,  although  the  nonresi- 
dent is  present  in  the  state  where  the  attachment  is 
sought."* 

Nonresidence  in  the  county  in  which  the  action  is 


brought  is  not  nsnally  a  ground  of  attachment."* 

45]  2.  In  Case  of  Joint  Debtors.  An  attach- 
ment on  the  ground  of  nonresidence  will  not  issne 
against  the  joint  property  of  codebtors,  where  only 
one  of  them  resides  without  the  state  j"*^  but  it  is 
usually  held  that  the  individual  property  of  a  non- 
resident joint  debtor  may  be  attached,  although  his 
codebtor  is  a  resident  of  the  state.'^ 

46]  3.  Time  at  Which  Ground  Must  Exist 
The  nonresidence  which  is  a  ground  for  attachment 
is  that  existing  at  the  time  when  the  writ  is  issued." 
If  that  is  made  to  appear,  the  fact  that  defendant 


an  attachment  a^lnst  the  property 
Of  a  foreign  corporation  for  a  re- 
fusal  or  neglect  to  release  a  mort- 
flrage  on  real  estate,  where  the  mort- 
gage has  been  fully  paid  and  demand 
properly  made.  Travelers'  Ins.  Co. 
V.  StUCkl,  4  Kan.  A.  424.  46  P  42. 

[b]  n  mnst  1w  vbowa,  and  not 
merely  alle^d,  that  the  corporation 
is  a  foreign  one.  In  order  to  obtain 
a  warrant  of  attachment  agratnat  it, 
and,  while  a  positive  allegation  to 
this  effect  by  one  in  a  position  to 
have  personal  knowledge  Is  a  suffi- 
cient showing,  such  an  allegation  by 
one  not  in  a  position  to  know  Is  not 
sufficient.  American  Trading  Co.  v. 
Bedouin  Steam  Nav.  Co.,  48  Misc.  624, 

96  NTS  271. 

[c]  Showing  held  ■niBoleiit.i — ^An 
affidavit  for  attachment  and  a  veri- 
fied complaint,  stating  that  defend- 
ant was  a  foreign  corporation  organ- 
ized and  existing  under  the  laws  of 
Great  Britain,  and  a  policy  Issued  by 
the  corporation  attached  to  the  com- 
plaint, stating  that  the  corporation 
had  its  chief  otflce  in  London,  etc., 
sufficiently  shows  that  the  corpora- 
tion Is  a  foreign  one,  In  the  absence 
of  a  contrary  showing,  sustaining  an 
attachment.  Lambprt  v.  Property 
Ins.  Co.,  145  App.  Dlv.  913.  130  NTS 
34. 

[d]  Under  the  Wsaonri  statute.  If 

a  foreign  corporation  has  Its  chief 
ofUce  or  place  of  buslneBs  in  that 
state,  no  attachment  can  be  had. 
Mlddough  V.  St.  Joseph,  etc.,  R.  Co., 
51  Mo.  520;  Kobb  v.  Chicago,  etc.,  R. 
Co.,  47  Mo.  540;  F^rnsworth  v.  Terre 
Haute,  etc..  R.  Co.,  29  Mo.  75. 

[e]  VWler  the  Ohio  statute  a  for- 
eign corporation  which  has  secured 
the  prescribed  certificate  entitling  it 
to  do  business  In  the  state  is  not 
liable  to  attachment  on  the  ground  of 
nonresidence.  Armour  Car  Lines  v, 
Blgalow  Fruit  Co..  26  Oh.  Clr.  Ct.  496. 

62.  Douglas  v.  Bank  of  Commerce, 

97  Tenn.  1S3.  36  SW  874;  Lederer  v. 
Rosenthal,  99  Wis.  23S.  74  NW  971. 

[a]  VeM  not  dnsu — Mere  nonresi- 
dence of  defendant  ia  not  a  ground 
of  attachment  In  an  action  on  a  debt 
not  yet  due.  Lederer  v.  Rosenthal, 
99  Wia.  236.  74  NW  971. 

[b]  OontiJigent  UaMlltr^Mere 
nonresidence  la  not  a  ground  for  at- 
tachment in  an  action  on  a  contln- 

Eent  liability.  Brannln  V.  Smith,  2 
ilam.  (Oh.)  436. 

63.  Ky. — Bates  Hach.  Co.  v.  Nor- 
ton Iron  Works.  113  Ky.  372,  68  SW 
423,  25  KyL  931. 

Md.— Blair  v.  Winston.  84  Md.  356. 
35  A  1101  [cit  Barr  v.  Perry.  3  Gill 
3131. 

N.  J.— State  V.  Mills,  57  N.  J.  L. 
670,  31  A  1023. 

N.  T. — Cohen  v.  Walker,  38  Misc. 
114.  77  NTS  105,  11  NTAnnCas  135. 

N.  C. — Hughes  v.  Crooker,  144  N. 
C.  764,  56  SE  510. 

[a]  If  the  action  Is  on  »  contract, 
judgment,  or  award,  an  attachment 
may  issue  on  the  ground  of  non- 
residence  alone.  Bates  Machine  Co. 
V.  Norton  Iron  Works,  113  Ky.  372, 
68  SW  423.  25  KyL  931. 

54.  Hlckson  v.  Brown,  92  Qa.  225, 
17  SB  1035;  De  Poret  t.  Gusman,  30 
La.  Ann.  930. 

85.  phcebua  Bank  t.  By  rum,  110 
Ta.  708,  710.  67  SE  349.  ISB  AmSR 


953.  27  LRANS  436  and  note  (where 
the  court  said;  'The  fact  that  proc- 
ess can  or  cannot  bo  served  upon  a 
defendant  is  not  the  test  of  the  right 
to  Issue  an  attachment  against  him 
as  a  non-resident"). 

[a]  XUnstratlou, — An  enlisted  sol- 
dier In  the  regular  army  of  the  Unit- 
ed States,  stationed  tn  territory  ceded 
to  the  United  States  by  the  state  in 
which  It  is  located,  is  subject  to 
attachment  in  an  action  brought 
within  such  state,  when  he  Is  not  a 
cltiien  thereof,  notwithstanding  the 
fact  that  the  state  at  the  time  of 
ceding  the  territory  reserved  the 
right  to  serve  civil  and  criminal 
process  therein.  Phcpbus  Bank  v. 
Eyrum.  110  Va.  708,  67  SE  349,  135 
AmSR  953,  27  LRANS  436  and  note. 

56.    Mitchell  v.  Shook,  72  III.  492. 

67.  Messner  v.  Hutchins.  17  Tex. 
597;  Goldsoll  v.  Votaw,  1  Tex.  Unrep. 
Cas.  90;  Sydnor  v.  Chambers.  Dall. 
(Tex.)  601. 

68.  Burcalow  v.  Trump,  6  Del.  363: 
Jackson  v.  Perry,  13  B.  Mon.  (Ky.) 
231;  Clark  v.  Arnold,  9  Dana  (Ky.) 
305;  Sandel  v.  George,  18  La.  Ann. 
526;  McKowen  v.  McGuire,  15  La. 
Ann.  637;  Bryjins  v.  Dunseth,  1  Mart. 
N.  S.  (La.)  412;  Blair  v.  Winston.  84 
Md.  356.  35  A  1101.  But  see  Wheeler 
V.  Degnan.  11  S.  C.  L.  323. 

[a]  The  oasnal  presence  of  one 
Joint  debtor  who  is  served  with  proc- 
ess in  the  state  will  not  prevent  an 
attachment  against  the  Joint  prop- 
erty. Jackson  v.  Perry,  13  B.  Mon. 
(Ky.)  231. 

[b]  Jm  Hew  Jersey  It  is  held  that. 
If  the  ordinary  process  of  law  could 
be  served  upon  the  debtor  bv  his  be- 
ing actually  within  its  reach  In  this 
state,  then,  notwithstanding  his  legal 
residence  or  domicile  may  nave  been 
in  another  state,  he  is  not  liable  to 
this  extraordinary  proceeding.  Hack- 
ettstown  Bank  v.  Mitchell.  28  N.  J.  L. 
516;  Kugler  v.  Shreve,  28  N.  J.  L.  129; 
Del.  Hoyo  v.  Brundred,  20  N.  J.  L. 
S28 

{c]  b  P«uisTlwd»  (1)  actual 
absence  from  the  county  has  been 
held  esaentlal.  Bainbrldge  v.  Alder- 
son.  2  Browne  (Pa.)  51;  Lummls  v. 
Cozier,  12  Phlla.  (Pa.)  320;  Maule  v. 
Cooper,  1  WklyNC  (Pa.)  109.  (2) 
But  it  has  been  held  that  dfifendanta 
must  show  that  he  was  In  the  county 
at  the  precise  time  when  the  writ 
was  Issued.  King  v.  Cooper.  2  Miles 
<Pa.)  176. 

59.  Dickenson  v,  Cowley,  15  Kan. 
2G9;  Hornbeck  v.  Gilmer,  110  La. 
500.  34  S  651.  See  also  E.  R  Forbes 
Piano  Co.  v.  Owens,  120  Ga.  449.  47 
SE  938. 

[a]    In  Hew  Torfc,  however.  (1) 

the  marine  court  of  the  cily  of  New 
Tork  could  Issue  an  attachment 
against  a  nonresident  of  New  Tork 
county,  although  he  had  a  place  of 
business  in  the  city  where  he  regu- 
larly transacted  business  In  person 
and  was  a  resident  of  the  state 
Fielding  v.  Lucas.  87  N,  T.  197.  See 
also  Peo.  V.  Marine  Ct.  Justices,  11 
Hun  (N.  T.)  443.  (2)  And  the  city 
court  of  the  city  of  New  Tork,  which 
has  succeeded  to  the  powers  of  the 
marine  court,  may  Issue  an  attach- 
ment against  a  domestic  corporation 
whose  principal  place  of  business  is 
not  within  the  city  of  New  York,  al- 


though it  has  a  place  of  business 
within  such  city.  Blumenthal  v. 
HTidson  River,  etc.  Mfg.  Co..  15  NTS 

826. 

60.  La. — Well  v.  Adams,  126  La. 
532.  52  S  757. 

Miss. — Barney  v.  Moore-Hagger- 
fy  Lumber  Co..  95  Miss.  1187*8  8 

N.  T.— McKinlay  v.  Fowler,  1 
HowPrNS     282     [rev     67  HowPr 

3881. 

Okl. — Johnson  v.  Jones,  39  Okl.  S2S, 
333.  136  P  12,  48  LRAKS  547  EdUot 
Cyc]. 

Tenn. — HoHaney  v.  Cawthorn.  4 
Helsk.  508;  Wallace  v.  aalloway.  6 
Coldw.  510. 

W.  Va. — Goodman  v.  Henry.  42  W. 
Va.  626,  26  SE  528.  35  LRA  847. 

See  also  Cochran  v.  Duncan.  3  N.  S. 
80. 

Contra  Mills  v.  Brown.  2  Meta 
(Ky.)  404  (where,  however,  the  court 
refused  to  allow  attachment  against 
the  separate  property  of  codefend- 
anis  residing  within  the  state). 

61.  R-'arcy  v.  Platte  County,  10  Mo. 
269;  Baird  v.  Walker,  12  Barb.  (N. 
Y.)  29S.  CodeRepNS  329.  2  Edm.  Sel. 

rn]    ia.    ir«w   JenWT    It    Is  held 

otherwise.  Corblt  v.  Corblt,  50  N.  J. 
L.  3S3.  13  A  178;  Thayer  v.  Treat,  39 
N.  J.  L.  ISO;  Barber  v.  Robeson,  15 
N.  J.  L.  17;  Curtis  v.  HolUngshead. 
14  N.  J.  L.  402;  Bray  v.  (leneral  En- 
gineering Co.,  75  N.  J.  Eq.  443.  78  A 
563. 

[bl    A  nonresident  partner  may  be 

subjected  to  attachment  for  a  part- 
nership debt.  Conkltn  v.  Harris  6 
Ala.  213;  Jefferson  County  v.  Swain, 
5  Kan.  376;  Duncan  v.  Headley,  4 
Bush  (Ky.)  45;  Mills  v.  Brown,  2 
Mete.  (Ky.)  404;  Cohen  v.  Gamble,  71 
Miss.  478,  15  S  236.  See  also  Scruggs 
V.  Blair,  44  MIsa.  406;  Searcy  t. 
Platte  County.  10  Mo.  269;  Morgan  t. 
D.  W.  Alderman,  etc.,  Co..  70  S.  C. 
462,  50  SE  26:  McHaney  v.  Cawthorn. 
4  Helsk.  (Tenn.)  508  [oveTr  Wallace 
v.  Galloway,  5  Coldw.  (Tenn.)  5101. 
See  also  Wiley  v.  Sledge,  8  Ga.  532. 
But  compare  Corblt  v.  Corblt.  50  N. 
J.  L.  363.  13  A  178;  Barber  v.  Robe- 
son, IB  N.  J.  L.  17;  HolUngshead  v. 
Curtis,  14  N.  J.  L.  402;  Taylor  v. 
McDonald.  4  Oh.  149;  Cowdin  v.  Hur- 
ford,  4  Oh.  132;  Remington  v.  How- 
ard Express  Co.,  8  R.  1.  406. 

[c]  Transferring  to  a  resUrat  an 
nndlvUed  Interest  In  property  will 
not  deprive  the  creditor  of  his  right 
to  attachment  against  the  interest  of 
a  nonresident.  Stevenson  v,  Prather, 
23  La.  Ann.  434. 

[d1  Indorser  and  surety. — The  ab- 
sence of  principals  from  the  state  Is 
a  ground  for  an  attachment  against 
the  property  of  an  Indorser  or  surety 
not  absent  from  the  state  or  par* 
tlclpatlng  In  any  fraud.  Louisville 
Bank  V.  Smothers,  9  Ky.  Op.  4, 

ea.  WItbeck  v.  Marshall -Wells 
Hnrdware  Co..  IfiS  111.  154.  58  NE  92S 
fafC  88  111.  A.  101];  State  v.  Mills,  57 
N.  J.  L.  570,  31  A  1023. 

[al  An  aflldavlt  alleglug  noaMBl> 
denoe  at  the  time  the  kflldaTlt  vm 
made  stated  a  sufficient  ground  for 
attachment,  because  the  issue  of  the 
affidavit  was  practically  the  com- 
mencement of  the  suit.  PuUlan  Y. 
Nelson,  28  HI.  112. 


For  latsr  oasM,  OmdepauBts  and  oluuv«a  in  the  law  see  cumulative  Annotations,  same  title,  paj 
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was  pieviooBly  a  Mudent  of  the  state  will  not  pre- 
vent the  attachment,"'  nor  does  the  fact  that  de- 
fendant sabseqaently  becomes  a  resident  of  the  state 

T're  that  the  attachment  be  dissolved.*' 
47]  4.  What  Oonstttnfees  Sesidoica  or  Non- 
xoidance— a.  In  GeneraL  Besidence  is  a  place  of 
a))ode  and  the  location  of  one's  fixed  place  of  abode 
is  an  important,  if  not  eondosive,  consideration  in 
determining  his  residence."^  To  be  a  resident  the 
debtor  must  have  a  place  of  abode  in  the  state,  either 
of  a  temporary  or  permanent  character,  at  which  a 
service  of  snmmons  may  lawfully  be  made,**  and 


the  lack  of  snch  place  of  abode  renders  one  a  non- 
rodent.*'  The  place  of  residence  of  a  man's  family 
is  prima  facie  his  residence.** 
[$  48]   b.  Besidence  and  Bomicile  DiBtinguiahed. 

While  the  terms  "residence"  and  "domicile"  are 
sometimes  used  as  synunymous,'*"  they  are  not,  when 
accurately  nsed,  convertible  terms,'"  for,  to  consti- 
tute domicile,  two  things  must  concur,  the  fact  of 
residence  and  an  intention  to  remaiu.^^  Attach- 
ment statutes  contemplate  actual  residence  without 
regard  to  domicile,'^  and  a  person  may,  with  regard 
to  the  application  of  an  attachment  statute,  have  his 


63,  Toby  V.  Brown,  3  Ark.  352: 
Barney  v.  Patterson,  G  Harr.  &  J. 
(Md.)  182;  Redwood  v.  Consequa,  2 
Browne  (Pa.)  62;  Barth  v.  Bumham, 
105  Wis.  548,  SI  NW  809.  See  also 
Jones  V.  Buzzard,  2  Ark.  415. 

[a]  FomMr  mcIAmios  m  avldviio*. 
— The  mere  fact  that  defendant  had  a 
residence  In  the  state  some  time  be- 
fore the  writ  of  attachment  Issued 
ajralnst  him  does  not  conclusively 
establish  that  It  continued  up  to  the 
time  when  such  writ  was  Issued. 
Barth  V.  Bumham,  105  Wis.  648,  81 
NW  809, 

M    Larimer  v.  Kelley,  10  Kan.  298. 

"There  Is  nothing  In  the  statute 
authorlzlnK  any  such  action  as  was 
asked.  There  Is  nowhere  any  intima- 
tion that  the  defendants  can,  by  re- 
moTlng  Into  the  state  after  the  com- 
mencement of  a  suit,  adect  the  lien 
of  an  attachment  rwttfully  laaued 
and  rightfully  levladT  Ws  are  re- 
ferred to  no  authorities  which  sanc- 
tion such  practice,  and  It  does  not 
appear  to  us  to  t>e  consonant  with 
the  spirit  and  purpose  of  the  at- 
tachment law.  The  attachment  does 
not  divest  the  defendants  of  title  to 
their  property;  it  only  enables  the 
plaintiff  to  obtain  security  tor  an  an- 
ticipated Judgment.  And  when  that 
Eecurlty  has  been  once  properly  ac- 
quired, we  suppose  it  will  remain  un- 
til the  final  disposition  of  the  case, 
unless  released  under  some  express 
provision  of  the  statute."  Larimer  v. 
Kelley,  10  Kan.  298,  313. 

^  Ark. — Krone  v.  Cooper,  43  Ark. 
647. 

D.  C — Robinson  T.  Morrison,  2  App. 

105. 

111.— WItbeck  V.  Marshall-Wells 
Hardware  Co.,  188  III.  154,  58  NE3  929 
taff  88  111.  A.  1011;  Barron  v.  Burke, 
82  HI.  A.  116. 

Ho.— Greene  v.  Beckwith,  38  Mo.  384. 

N.  J. — C.  B.  Coles,  etc.  Co.  v. 
Blythe.  69  N.  J.  L.  203,  54  A  240: 
Baldwin  V.  Flagg.  43  N.  J.  L.  495; 
Leonard  v.  Stout,  30  N.  J.  L.  370. 

N.  T.— Wood  V.  Hamilton,  14  Daly 
41.  1  NYS  779;  Irwin  v.  Raymond.  58 
Misc.  819,  110  NTS  1100. 

Oh. — Standley  v.  Marzettl,  15 
OhS&CP  747  [clt  Cyc]. 

Wis. — Barth  v.  Bumham,  105  Wla 
548,  81  NW  809. 

[a]  »esiaeBoe  m—am  m  dwelling,  a 
hamtatloa,  the  act  of  abiding  or 
dwelling  in  a  place  for  some  contin- 
uance of  time;  to  have  a  permanent 
abode  for  the  time  being  as  contra- 
distinguished from  a  mere  temporary 
locality  of  existence.  Long  v.  Ryan, 
30  Gratt.  (71  Va.)  718,  720. 

rb]  Wliera  a  man  has  a  Mttled 
aad  Used  abode,  with  the  intention 
to  remain  "there  permanently  for  a 
time,  for  business  and  other  purposes, 
in  law,  such  abode  Is  his  residence, 
and  is  sufUclent  to  constitute  him  a 
resident  of  this  state  under  the  at- 
tachment act.    Barron  v.  Burke,  82 

ni.  A.  116. 

[c]  Weaning  thm  same  la  attaoh- 
auBt  and  In  exemvtlon  statute. — ^The 

term  "non -residence"  In  an  attach- 
ment statute  means  the  same  as 
when  used  in  a  statute  exempting 
personal  property.  Btate  v,  Allen,  48 
W.  Va.  154.  86  SE  »90,  86  AmSR  29, 
50  LRA  284. 

[d]  A  hotel  temporarily  sojourned 
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at  Is  not  one's  usual  place  of  resi- 
dence. Garbetl  v.  Mountford,  (N.  J.) 
54  A  872. 

[e]  One  who  comes  from  another 
state  to  reside,  introduces  his  family 
in  the  state  of  his  new  abode,  takes 
a  house,  engages  In  business  and  con- 
tracts debts,  ought  to  be  considered, 
under  the  statutes,  as  an  inhabitant. 
Kennedy  v.  Balllie,  3  Yeates  (Pa.)  55; 
Taylor  v.  Knox.  1  Dall.  (Pa.)  158,  1 
L.  ed.  80;  Barnet'H  Case,  1  Dall.  (Pa.) 
152,  1  L.  ed.  77:  Balnbrldge  v.  Alder- 
son,  2  Browne  (Pa.)  51.  See  also  Eck 
V.  Hoffman,  55  Cal.  501 ;  Long  v. 
Ryan,  30  Gratt.  (71  Va.)  718. 

[f]  Aotnal  resMenoe, — (1)  Under 
the  attachment  law  giving  a  right  of 
attachment  on  the  grounds  of  non- 
realdence.  the  word  "residence"  con- 
templates an  actual,  as  distinguished 
from  a  legal  or  constructive,  resi- 
dence. Union  Nat.  &ink  v.  FInley, 
180  Ind.  470,  lOS  NE  110.  (2)  Accord- 
ingly  under  Burns  Annot.  St.  <)908} 
i  74S,  exempting  from  sale  on  exe- 
cution the  property  of  any  resident 
householder  to  the  value  of  six  hun- 
dred dollars,  one  may  be  a  nonresident 
of  the  state  within  the  attachment 
law,  while  at  the  same  time  he  may 
be  a  resident  householder  within  the 
exemption  law,  and  the  status  of  a 
resident  householder  continues  until 
residence  outside  the  state,  actual  or 
constructive,  Is  acquired.  Union  Nat. 
Bank  v.  Flnley,  supra, 

66.  111. — Jenks  V.  Rounds,  87  111. 
A.  2S4. 

Kan. — Hatch  v.  Smith,  61  Kan.  A. 
S45,  49  P  698. 

N.  J. — Brand  v.  Auto  Service  Co.,  76 
N.  J.  L.  230,  67  A  19;  Garbett  v. 
Mountford,  64  A  872:  Baldwin  V. 
Flagg.  43  N.  J.  L.  495;  Evans  v.  Per- 
rine.  35  N.  J.  L.  221. 

N.  Y. — Irwin  v.  Raymond,  68  Misc. 
319.  110  NYS  1100. 

W.  Va. — State  v.  Allen,  48  W.  Va. 
154,  35  SE  990.  S6  AmSR  29.  50  LRA 
284. 

67.  Baldwin  v.  Flagg,  43  N.  J.  L. 
495;  Thomson  v.  Ogden,  23  Oh.  Cir. 
Ct.  185. 

[a]  Xaok  of  residence  subjecting 
debtor  personally  to  Jurisdiction. — 

The  property  of  a  debtor  Is  attach- 
able if  his  residence  Is  not  such  as 
to  subject  him  personally  to  the  Ju- 
risdiction of  the  court,  and  place  him 
upon  an  equality  with  other  residents 
In  this  respect.  Haggart  v.  Morgan, 
5  N.  T.  422,  55  AmD  350;  Hanover 
Nat  Bank  v.  Stebbins,  69  Hun  808,  23 
NYS  629;  New  York  v.  (3enet,  4  Hun 
487  [aft  OS  N.  T.  «46]:  Prost  v.  Bria- 
bln.  19  Wend.  11.  32  AmD  423;  Thom- 
son V.  Ogden,  23  Oh.  Ctr.  Ct.  185. 

[b]  Tk»  term  "not  resident  In  this 
state"  In  the  first  section  of  the  New 
Jersey  attachment  act  means  that  the 
debtor  Is  not  actually  present  In  per- 
son within  the  state,  while  the  same 
term  In  the  twenty-sixth  section  of 
the  act  means  that  the  debtor  has 
not  only  a  legal  residence  or  domi- 
cile abroad,  but  also  that  the  ordi- 
nary process  of  the  courts  cannot 
be  served  upon  him.  Brundred  v. 
Del.  Hoyo.  20  N.  J,  L.  328. 

[c1  Facts  showlnfT  nonresldenoe,— 
Bvldence  that  defendant  was  a  lec- 
turer, that  her  husband  resided  in 
England,  that  she  lectured  In  differ- 
ent states  and  bad  a  permanent  ad- 


dress In  New  York  city,  and  that  she 
was  sojourning  in  New  Jersey,  de- 
livering lectures  in  various  localities, 
and  resided  at  different  hotels  during 
her  stay  In  each  place,  was  sufficient 
to  show  that  she  was  a  nonresident, 
within  P.  L.  (1901)  p  158  j  1  subd  2. 
authorizing  attachments  against  non- 
resident debtors.  Garbett  v.  Mount- 
ford. (N.  J.)  54  A  872. 

[d]  Debtor  without  fixed  domicile. 
— If  a  debtor  does  not  actually  reside 
within  the  state,  although  he  leads 
BO  roving  a  life  as  to  render  It  very 
difficult  to  fix  on  his  domicile,  his 
being  transiently  In  the  state  will  not 
render  him  a  resident.  Matter  of  Fitz- 
gerald. 2  Cal.  (N.  Y.)  318.  See  Helden- 
bach  V.  Schland.  10  HowPr  (N.Y.)  477. 

68.  Keith  V.  Stetter,  25  Kan.  100; 
Hatch  V.  Smith.  6  Kan.  A.  646.  49  P 
698;  McKlnlay  v.  Fowler,  1  HowPrNS 
(N.  Y.)  282.  But  see  St.  Louis  Exch. 
Bank  V.  Cooper.  40  Mo.  169  (holding 
that  the  mere  fact  that  a  person's 
family  resided  without  the  state  was 
insufficient  to  constitute  Mm  a  non- 
resident). 

69.  Water  Lot  Co.  v.  Brunswick 
Bank,  30  Ga.  685;  Brown  v.  Crane,  69 
Miss.  678,  13  S  855;  Bowers  v.  Ross, 
65  Miss.  213:  Charlton  County  v.  Mo- 
berly,  59  Mo.  238;  Greene  v.  Beck- 
with, 38  Mo.  884;  McDowell  v.  Fried- 
man Bros.  Shoe  Co.,  135  Mo.  A.  276, 
115  SW  1028;  Engl  ehart -Davidson 
Mercantile  Co.  v.  Burrell,  66  Mo.  A. 
117;  Stratton  v.  Brigham,  2  Sneed 
(Tenn.)  420. 

70.  Stlckney  v.  Chapman,  115  Oa. 
759,  42  SE  68;  Weltkamp  v.  Loehr, 
r.3  N.  Y.  Super.  79.  11  NYCivProc  8«. 
See  Domicile  (14  Cyc  8351. 

71.  McDowell  v.  Friedman  Bros. 
Shoe  Co.,  135  Mo.  A.  27G.  116  SW 
1028;  Long  v.  Ryan.  30  Gratt.  (71 
Va.)  718;  Andrews  v.  Mundy.  36  W. 
Va.  22.  14  SE  414.  See  Domicile  [14 
C^yc  8351. 

"  'Residence'  is  an  act.  'Domicile' 
is  an  act  coupled  with  an  intent.  A 
man  may  have  a  residence  In  one 
state  or  country,  and  his  domicile  In 
another,  and  he  may  be  a  non-resi- 
dent of  the  state  of  his  domicile.  In 
the  sense  that  his  place  of  actual 
residence  Is  not  there.  Hence  the 
great  weight  of  authorities  hold — 
rightly  bo,  as  we  think — that  a 
debtor,  although  his  legal  domicile  is 
in  the  state,  may  reside  or  remain 
out  of  It  for  so  long  a  time,  and  un- 
der such  circumstances,  as  to  acquire, 
so  to  speak,  an  actual  non-residence 
within  the  meaning  of  the  attachment 
statute."  Keller  v.  Carr,  40  Minn.  428, 
430.  42  NW  292. 

72.  U.  S. — Penfleld  v.  Chesapeake, 
etc.,  R.  Co..  134  U.  S.  351.  10  SCt  566, 
83  L.  ed.  940  (construing  New  York 
statute), 

C&l. — Egener  v,  Juch,  101  Cal.  105, 
35  P  432,  873;  Hanson  v.  Graham. 
82  Cal.  631.  23  P  56.  7  LRA  127. 

Qa. — Stlckney  v.  Chapman,  115  Ga. 
769.  42  SE  68. 

Md. — RIair  v.  Winston.  84  Md.  356, 
35  A  1101:  Dorsey  v.  Kyle,  30  Md. 
512.  96  AmD  617. 

Minn. — Lawson  v.  Adlard.  46  Minn. 
243,  48  NW  1019  fdlst  Keller  v.  Carr, 
40  Minn.  428,  42  NW  292]. 

Nebr. — Webb  v.  Wheeler,  79  Nebr. 
172.  112  NW  369.  See  also  Johnson 
V.  May,  49  Nebr.  601,  6$  NW  103 


Digitized  by 


oog 


50    [60.  J.] 


ATTACSUENT 


48-5d 


domioile  in  one  state  and  his  residence  in  another." 

49]  c  Besideiice  and  Flaoe  of  BnainesB  Dis- 
tinguished. A  plaee  of  business  does  not  alone  con- 
stitute a  residence,^'  and  accordingly  a  person  may 
be  a  nonresident  within  the  attachment  laws,  al- 
though he  has  a  regular  place  of  business  within  the 
state.'**  Conversely,  a  debtor  is  not  liable  to  at- 
tachment in  the  state  of  his  residence  because  he 
has  a  regular  place  of  business  in  another  stated' 
A  partiiership  as  such  cannot  be  said  to  have  a 

N.  J.— New  York  Qty  Bank  v.  Mer- 
rlt.  13  N.  J.  L.  131. 

N.  T. — Ha^Kart  v.  Morgan,  E  N.  T. 
422.  56  AmD  350;  Hanover  Nat.  Bank 
V.  Stebblns.  69  Hun  308,  23  NTS  529; 
Irwin  V.  Raymond.  58  Misc.  319,  110 
NTS  1100;  Rosenzweig  v.  Wood.  30 
Misc.  297.  63  NTS  447;  In  re  Thomp- 
son. 1  Wend.  43. 

Oh. — Tiwmson  v.  Ogden.  23  Oh.  Cir. 
Ct.  185;  Standley  v.  Marsettl.  15 
OhS&CP  747  [cit  Cycl. 

S.  C. — Munroe  v.  Williams,  37  S.  C. 
81,  16  SE  533.  19  LRA  €1)5  and 
note, 

S.  D. — Heylng  v.  Roane,  84  S.  T>. 
30.  147  NW  269. 

Tenn. — Keelln  v.  Graves,  129  Tenn. 
103,  165  SW  232:  Southern  R.  Co.  v. 
McDonald.  (Ch.  A.)  69  SW  370. 

Tex.— Hali  V.  Parry,  55  Tex.  Civ,  A, 
40,  118  SW  661, 

Va. — Liong  V.  Ryan,  30  Oratt.  (71 
Va.)  718. 

Wis.— Wolf  T.  McOavoek,  28  Wis. 
El  6, 

"By  residence  as  used  In  the  stat- 
utes euthorlilnff  attachment  Is  meant 
not  legal  domicile,  but  actual  place 
of  abode  or  living,  either  of  a  tem- 
porary or  permanent  character,  at 
which  a  service  of  process  might  be 
lawfully  made.  Weltkamp  v.  Loehr. 
53  N.  T.  Super,  79,  11  NYCIvProc 
36;  Hanover  Nat.  Bank  v.  Stebblns, 
69  Hun  30R.  23  NTS  529;  Roaen- 
2welg  v.  Wood.  30  Misc.  297.  63  NYS 
■147  [alTd  52  App.  Div.  631  mem,  65 
NTS  1144  mem]."  Irwin  v,  Raymond, 
58  Misc.  319,  320.  110  NTS  1100. 

[a]  In  attacbment  itatntes  there 
Is  a  dlsUsctlon  between  residence 
and  domicile.  Residence  means  the 
abode  or  place  where  one  actually 
lives,  and  not  one's  legal  domicile. 
Hanover  Nat.  Bank  v,  Stebbins,  69 
Hun  308,  23  NTS  529. 

[b]  Where  otdlnaxr  process  of 
law  oan  he  serred  on  a  debtor  by  his 
being  actually  within  Its  reach  In  the 
state,  he  Is  not  liable  to  attachment, 
although  his  legal  residence  or  domi- 
cile may  be  In  another  state.  Irwin 
v.  Raymond,  68  Misc.  319,  110  NTS 
1100. 

[c]  One  may  have  %  residence  In 

two  states  at  the  same  time.  Barron 
V.  Burke,  82  III.  A.  116;  Long  v, 
Ryan.  80  Gratt.  (71  Va.)  718.  Con- 
tra Robinson  t.  Morrison,  2  App.  (D. 
C.)  105. 

[d]  An  amlNUMador  iMUIwr  at  a 
foreign  oonrt,  although  domlcfled  In 
the  state.  Is  subject  to  attachment. 
Raymond  v.  Lelshman,  243  Pa.  64,  89 
A  791.  LRA1915A  400  and  note. 

re]  7aota  skowlaff  aoBMsUUnoe 
within  statnt«_Tlgret  v.  Walker,  2 
Tenn.  Civ.  A.  667. 

73.  Ky. — Levy  v.  Rubarts,  34  SW 
1078.  17  KyL  1370. 

Misa. — Brown  v.  Crane,  69  Miss, 
678.  13  S  856;  Morgan  v.  Nunes,  54 
Miss.  308. 

N.  J. — Hackettstown  Bank  v.  Mitch- 
ell, 28  N.  J.  L.  516. 

N.  Y, — Haggart  v.  Morgan.  5  N.  Y. 
422.  55  AmD  350:  Hanover  Nat.  Bank 
v.  Stebblns.  69  Hun  308.  23  NYS  629; 
Wood  V.  Hamilton,  14  Daly  41,  1 
NYSt  779  mem. 

Tenn. — Southern  R.  Co.  v,  McDon- 
ald. (Ch.  A.)  59  SW  370;  Cain  v.  Jen- 
nings, 3  Tenn.  Ch.  131. 

But  compare  Johnson  v.  May,  49 
Nebr.  601.  68  NW  1032  (where  the 
court  said  that  it  was  a  solecism  to 
allow  a  debtor  to  have  a  residence  In 


one  state  and  at  the  same  time  a 

domicile  In  another). 

"If  the  ordinary  process  of  law 
could  be  served  upon  the  debtor  by 
his  being  actually  within  Its  reach  In 
this  State,  then,  notwithstanding  his 
legal  residence  or  domicile  may  have 
been  In  another  State,  he  is  not  liable 
to  this  extraordinary  proceeding. 
Haggart  v.  Morgan.  5  N.  Y.  422,  55 
AmD  350  and  note;  Hanover  Nat. 
Bank  v.  Stebblns,  69  Hun  308,  23 
NTS  529;  New  York  v.  Genet.  4  Hun 
(N.  T.)  487;  Frost  v,  Brisbln,  19 
Wend.  (N.  Y.)  11,  32  AmD  423  and 
note."  Irwln  v.  Rnymond,  58  Misc. 
319.  S20,  no  NTS  1100. 

"There  is  no  doubt  for  certain  pur- 
poses, for  Instance  for  succession,  a 
distinction  between  domicile  and  res- 
idence (Dupuy  Wurtz,  63  N.  Y.  556). 
One  may  go  abroad  and  reside  abroad 
for  Instance,  with  no  intention  of 
changing  his  domicile,  and  he  may 
thus  retain  his  domicile  In  this  ooim- 
Iry  while  residing  In  another."  Mc- 
Kfnlay  v.  Fowler.  1  HowPrNS  (N.  Y.) 
282.  289. 

[a]  znnstratlon,! — ^Where  defend- 
ant, a  railroad  contractor,  retained  a 
house  occupied  by  his  father,  who 

was  a  member  of  his  family,  in  one 
state,  where  his  child,  a  young  girl, 
also  lived,  and  he  voted  there,  and  re- 
turned there  several  times  each  year 
on  visits,  but  all  his  business  was 
done  in  another  state,  where  he  had 
an  office  and  living  apartments,  for 
the  purpose  of  carrying  on  such  busi- 
ness, with  no  dennTte  idea  of  return- 
ing to  the  first  state  at  any  particu- 
lar time,  he  is  a  nonresident  from 
that  state,  within  the  meaning  of  the 
attachment  laws,  although  retaining 
his  citizenship,  and  his  property 
may  be  attached.  Southern  R.  Co. 
V,  McDonald.  (Tenn.  Ch.  A.)  59 
SW  370. 

[b]  An  aotnal  resldenoe  is  the  pre- 
dicament contemplated  by  the  stat- 
ute, and  no  distinction  Is  made  be- 
tween a  temporary  end  a  perma- 
nent character,  between  a  residence 
for  a  summer  or  for  life.  In  com- 
mon language  It  Is  not  more  usual 
than  correct  to  say  a  person  resides 
in  the  city  during  the  winter  and  In 
the  country  during  the  summer.  New 
York  City  Bank  v.  Merrit.  13  N.  J.  L. 
131. 

[c]  An  aotnal  resident  with  a  for- 
eign domlofle  Is  not  subject  to  at- 
tachment as  a  nonresident.  Krone  v. 
Cooper,  43  Ark.  647;  Irwln  v.  Ray- 
mond, 58  Misc.  319,  110  NYS  1100; 
Rosenzweig  t.  Wood,  30  Misc.  297,  63 
NYS  447  [afC  62  App.  DIv.  631  mem, 
65  NYS  1144  mem];  Lyle  v.  Foreman, 
1  Dall.  (Pa.)  480,  1  L.  ed.  232. 

[d]  A  citizen  residing  abroad  is 
subject  to  attachment  as  a  nonresi- 
dent. Dorsey  v.  Kvle,  30  Md.  512.  96 
AmD  617;  Hanover  Nat.  Bank  v.  Steb- 
blns. 69  Hun  308.  23  NYS  529; 
Union  Square  Bank  v.  Relchmann,  23 
NTS  531;  Matter  of  Thompson.  1 
Wend.  (N.  Y.)  43. 

74.  Rayne  v.  Taylor.  10  I.a.  Ann, 
726;  Wallace  v.  Castle.  68  N.  T.  370 
[overr  Towner  v.  Church.  2  AbbPr 
(N.  Y.)  299];  Chalne  v.  Wilson,  8 
AbbPr  (N.  T.)  78;  Barry  v.  Bockover, 
6  AbbPr  (N.  Y.)  37<;  McKlnlay  v. 
Fowler,  67  HowPr  (N.  Y.)  388  [rev 
on  other  grounds  1  HowPrNS  2821; 
Murphy  v.  Baldwin,  41  HowPr  (N. 
Y.)  270;  Byers  v.  Schlupe,  51  Oh.  St. 
300.  38  NE  117.  26  LRA  649;  Chase 


residence,  but  it  is  the  individual  members  vho  have 

residences.'' 

[$  60]   d.  liLtentioa  as  Bearing  on  Qnestion  of 

Be^ence.'"  A  person's  intention  as  to  the  fntore 
does  not,  of  itself,  affect  the  question  of  his  resi- 
dence."' So  where  one  is  a  resident  the  fact  tbat 
he  intends  to  remove  from  the  state  will  not  make 
him  a  nonresident;^"  and  conversely,  where  one, 
even  tlioufrli  iireseot  in  the  state,  has  never  become  a 
resident,  the  fact  tbat  he  intends  to  remain  and  be- 

V,  New  York  Ninth  Nat  Bank.  61 

Pa.  355. 

[a]  A  place  of  boalnMS,  althowk 
aooompanled  by  actual  rendenoe  Tor 

a  short  period,  was  held  not  to  make 
defendant  a  resident.  Houghton  v. 
Ault,  8  AbbPr  (N.  T.)  89  note.  1« 
HowPr  77  [afr  16  HowPr  87  note]. 

75.  D.  C. — Robinson  v,  Morrison,  t 
App,  105  [afr  reh  2  App,  129]. 

La, — Rayne  v.  Taylor,  10  La.  Ann. 
726. 

Mo. — Greene  v.  Beckwith,  3S  Uo. 

384. 

N.  J, — Perrine  v.  Evans,  35  N.  J, 
L.  221. 

N.  Y.— Wallace  v.  Castle,  68  N.  T. 
370;  Chain  v.  Wilson.  14  N.  Y.  Super. 
673;  Coffin  v.  Stltt.  5  NYCIvProc  261; 
Murphy  v.  Baldwin.  11  AbbPrNS  407. 
41  HowPr  270;  Greaton  v.  Morgan,  S 
AhhPr  64;  Barry  v.  Bockover,  « 
AbbPr  874;  Bache  v.  Lawrence.  17 
HowPr  554;  Lee  v.  Stanley,  9  HowPr 
272. 

Pa.— Chase  v.  New  York  Ninth  Nat 
Bank,  S6  Pa.  355. 

[a]  A  fortiori  this  Is  true  where 
the  plaee  is  not  one  where  business 
Is  regularly  transacted  by  the  debtor. 
Bowman  v.  Ferine,  7  NYS  155.  21 
AbbNCas  236. 

|b]    aesortlng    to    one's  actoal 

Xlaoe  of  abode  on  Snndayn  and  hoU- 
ays  only  does  not  affect  the  doc- 
trine of  business  domicile.  Chalne  v. 
Wilson.  8  AbbPr  (N.  Y.)  78.  Contra 
Towner  v.  Church,  2  AbbPr  (N.  T.) 
299. 

[c]    The  place  of  business  of  a 

flnn  at  which  Its  operations  are  car- 
ried on  and  where  the  partners  are 
either  continually  or  at  times  to  man- 
age the  business  is  the  residence  of 
each  of  the  partners  for  the  purpose 
of  attachment  proceedings,  McKln- 
lay v.  Fowler,  «7  HowPr  (N.  Y.)  3SS 
[rev  on  other  grounds  I  HowPrNS 
282], 

76.  Leonard  v.  Stout,  36  N.  J.  L. 
370;  Brundred  v.  Del.  Hoyo,  XO  N.  J. 

L.  328. 

77.  McKinlay  v.  Fowler.  J 
HowPrNS  (N.  T.)  282. 

78.  See  also  infra  |g  S8-66. 

79.  Wood  v.  Hamilton.  14  Daly  41. 
1  NYSt  779  (holding  that  one  who 
has  no  place  of  abode  within  the 
state,  nor  any  place  which  he  coold 
call  home,  or  to  which  he  could  re- 
turn on  coming  to  the  state,  is  a  non- 
resident). 

[a]  Intent  to  return.  One  who 
broke  up  housekeeping,  rented  his 
residence,  stored  his  household  goods, 
and  removed  to  another  state  where 
he  engaged  In  business,  is  a  nonresi- 
dent within  the  attachment  laws,  not- 
withstandlnr  an  intention  to  return 
to  the  state  later,  especially  as  there 
was  no  place  where  process  could  be 
served  under  Code  Civ.  Proc.  9  lie. 
Culhane  Adjustment  Co.  v.  Farrand. 
34  S,  D.  87.  147  NW  271. 

80.  Minn, — Orlmestad  v.  Lofgren. 
105  Minn.  286,  117  NW  515,  127 
AmSR  566.  17  LRANS  »90. 

Mn.— Holliday  v.  Mansker,  44  Ho. 
A.  465, 

Oh.— Smith  V.  Datton,  1  Cine.  Super. 

150. 

Pa. — Reed's  App.,  71  Pa,  378: 
Pfoutz  V.  Comford,  86  Pa.  420:  L«b« 
V.  Brauss,  12  Pa.  Co.  256:  Sheldon 
V.  Porsman,  17  LancLRev  85,  14  York 
LegRec  102. 

Tenn. — Smith  v.  Story,  1  Humphr. 
420. 


For  later  omms*  developniMits  and  Ahanges  In  the  law  see  cumulative  Annotatlon|i4^«^t^^aj;MC9  numlMr. 
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come  such  does  not  make  him  a  nsident.^'^ 
[(  51]   e.  Beaidence  of  OtfrporatioiL    It  has 

been  held  that  the  residence  of  a  corporation  is 
in  the  jurisdiction  which  granted  its  charter, 
even  though  its  ebief  place  of  business  is  else- 
where.** 

52]  f.  Qnestion  Oovemed  by  Facts  and  Oir- 
cnmstances  of  Indindual  Case.  While  the  fore- 
going rules  are  useful  as  aids  in  determining  the 
question  of  residence,  it  is  impossible,  in  the  last 
analysis,  to  lay  down  any  fixed  and  unalterable  rule 
which  will  govern  in  all  cases;  but  the  question 


whether  one  is,  or  is  not,  a  resident  within  the 
moaning  of  the  attachment  statutes  must  be  deter^ 
mined  according  to  the  facts  and  eirenmstnnees  in 
each  individual  case.^  Keferenee  is  made  in  the 
note  to  a  number  of  iUustrative  eases  in  which  the 
question  of  residence  has  been  presented  and  passed 
npon.^* 

[$  53]  5.  Acanisitloii  of  Residence.  A  residence 
is  acquired  by  actual  presence  in  the  state  coupled 
with  an  intention  to  remain  there  permanently,** 
or  for  an  indefinite  period.*' 

[$54]   6.  Loss  of  Besidence— a.  In  OeneraL  A 


a.  Ga. — ^Hlckson  V.  Brown.  92  Ga. 
215.  17  SE  1035. 

111.— Wells  V.  Parrott.  48  Til.  A.  656. 

Kan. — ^BalUnser  v.  Z^antler.  IS  Kan. 
608. 

Nebr. — Swaney  v.  Hutchlnjs,  13 
Nebr.  2«6.  13  NW  2R2. 

N.  Y. — Brown  V.  Aahboiigh.  40 
HowPr  260. 

Pa.— Lyle  v.  Foreman,  1  Dall.  4S0, 
1  L.  ed.  232. 

S.  D. — Quebec  Bank  v.  Carroll,  1 
a  D.  372.  47  NW  397. 

See  also  New  Orleans  Canal,  etc., 
Co.  V.  Comly,  1  Rob.  (La.)  2r>l. 

Sa,  Barbour  v.  Paige  Hotel  Co..  2 
App.  {D.  C.)  174;  Evana  v.  Monot.  57 
N.  C.  227;  Beal  v.  Toby  Valley  Sup- 
ply Co.,  2  Pa.  DiHt.  671;  Harley  v. 
Charleston  Steam-Packet  Co.,  2  Miles 
(Pa.)  249. 

[a]    On  tlM  otnw  &kad  the  New 

Jersey  court  has  held  that  a  corpora- 
tion la  a  resident.  Irrespective  of  Its 
domicile,  when  It  does  busineas  In 
the  state  and  Its  offlcers  reside  there, 
npon  whom  process  may  be  served, 
and.  conversely,  a  corporaf  Ion.  no 
matter  when  Incorporated,  which  Is 
dflluR  business  In  the  state  end  docs 
not  have  ofllccrs  residing  In  the  state 
upon  whom  process  may  be  served. 
Is  a  nonresident.  Brand  v.  Auio 
Service  Co..  75  N.  J.  U  230,  «7  A  19. 

lb]  A  wzlttMi  oontnuit  iMtween 
Ot»  parties,  which  Is  under  seal  and 
Is  Introduced  In  evidence,  and  which 
recites  that  defendant  Is  a  "company 
reglBtered  In  England  under  the  Com- 
panies acts  of  1863  to  1900.  A.P.." 
which  recital  Is  uncontradicted,  tends 
to  establish  the  nonrealdenco  of  the 
defendant  company,  Anglo-Wyoming 
OH  Fields  V.  Miller,  216  111.  272.  74 
NE  821. 

83.  Ark. — Krone  v.  Cooper,  48  Ark. 
E47. 

jn.— Wells  V.  Peo..  44  111.  40. 

Kan. — RItter  v.  Phmnfx  Mut.  L.  Ins. 
Co..  32  Kan,  504,  4  P  1032. 

N.  T. — ^WeltVamp  v.  T^onhr,  53  N. 
T.  Super.  79,  11  NTCIvProc  36. 

Pa. — Natlor  v.  French,  4  Teates  241. 

Term. — Stratton  v,  Brlgham,  2 
8ne«d  420. 

la]  Whww  Uw  avMtlon  Is  donbt- 
fnl.  the  decision  should  be  rendered 
to  best  secare  the  rights  of  all  par- 
ties Involved.  Keith  v.  Stetter,  26 
Kan,  100;  Hatch  v.  Smith,  8  Kan.  A. 
<4B.  49  P  698. 

OL  U.  S. — Knapp  v.  Gerson,  26 
Fed.  197. 

Cal. — Bgener  v.  Juch.  101  Cal.  105. 
16  P  4S2.  S73. 

Colo. — Newlon-Hart  Grocer  Co.  v. 
Peet,  18  Colo.  A.  147,  70  P  446. 

Det— Ovft  V.  Apel.  13  Del.  162.  32 
A  172. 

D.  C. — ^Robinson  t.  Morrison.  2  App. 

105. 

Qa. — Stlekney  v.  Chapman.  115  Ga. 
759,  42  SE  88:  Breed  v.  Mitchell,  48 
Ga.  633. 

ni._Wltbeck  v,  Marshall -Well  8 
Hardware  Co.,  188  111.  154,  58  NE 
929;  Barron  v.  Burke.  82  111.  A.  116. 

Ind. — McCollem  v.  White,  23  Ind.  43, 

Iowa, — Stevens  v.  Ellsworth,  95 
Iowa  281.  63  NW  RR3. 

Kan.—Rltter  v.  Phtsnlx  Mut  L.  Ina. 
CkK,  32  Kan.  604,  4  P  1032. 
jjKy  — Farrow  v.  Barker,  3  B.  Moo. 


La. — Walker  v.  Barelll,  32  La.  Ann. 
467;  Lurty  v.  Skllton,  19  lot..  Ann. 
136;  Farley  v,  Farior,  6  La.  Ann. 
725;  Booney  v.  Savage,  14  La.  169. 

Mich. — Loder  v.  Llttlefleld,  39  Mich. 
512. 

Minn. — Fitzgerald  v.  McMurran,  67 
Minn.  312.  69  NW  199. 

Miss. — Morgan  v.  Nunes,  54  Miss. 
308. 

Mo. — St.  Louts  Exch.  Bank  v. 
Cooper.  40  Mo.  169;  Greene  v.  Beck- 
with,  38  Mo.  3R4. 

Nebr, — Johnson  v.  May,  49  Nebr. 
601,  68  NW  1032. 

N,  J. — Garbett  v.  Mountford.  54  A 
872:  C.  B.  Coles,  etc..  Co.  v.  Blytbe, 
69  J.  L.  203.  64  A  240;  Kugler  v, 
Shreve,  28  N.  J.  L.  129, 

N.  T. — Haggart  v.  Morgan,  5  N,  T. 
422.  65  AmD  350;  Canda  V.  RobbinB. 
5  SUv.  Sup.  8.  7  NTS  896;  Burrlll  v. 
Jewett,  2i  N.  Y.  Super,  701;  Mur- 
phy V.  Baldwin.  41  HowPp  270;  Hurl- 
but  V.  Seeley,  11  HowPr  507;  Lee  v. 
Stanley,  9  HnwPr  272;  Burrows  y. 
Miller,  4  HowPr  349. 

N.  C. — Mahoney  v.  Tyler.  138  N.  C. 
40,  48  SE  549. 

Pa.— Pfoutz  V.  Comford,  38  Pa.  420; 
Guler  V.  O'Daniel.  1  BInn,  349  note; 
Kennedy  v.  Baltlle,  3  Teates  65;  Bar- 
net's  Case.  1  Dall.  152,  1  L.  ed.  77: 
Thumeyssen  v.  Vouthler.  1  MHes 
422 

S'.  C. — ^Wheeler  v.  Desnan,  11  S.  C. 
L.  323. 

Tenn. — ^Whltly  T.  Steakly,  3  Baxt. 
393;  Southern  R.  Co.  v.  McDonald, 
(Ch.  A.)  59  SW  370. 

Vt.— Boardman  v,  Blckford.  2  Alk. 
345. 

Va. — Dldler  v,  Patterson,  93  Va. 
534,  25  SE  681;  Starke  v.  Scott.  78 
Va.  180;  Clark  v.  Ward.  12  Gratt.  (63 

Va.)  440. 

W.  Va.— State  v.  Allen.  48  W.  Va. 
154.  35  SB  990,  86  AmSR  29.  50  LRA 
284;  Lyon  v.  Vance,  46  W.  Va.  781.  34 
SE  761;  Andrews  V.  Mundy,  36  W.  Va. 
22^4  SE  414. 

Wis, — Barth  v.  Burnham.  105  Wis. 
548.  81  NW  809;  Wolf  v.  McGavoch, 
23  Wis.  616. 

See  also  cases  cited  passim  SS47-51, 

85.  Adams  v.  Evans,  19  Kan.  174. 

[a]  Semalnlnff  lonf  eaonfli  to  ac- 
quire ft  political  domicile  (1)  is  not 
necessary.  Lurty  v,  Skllton.  19  La. 
Ann.  136;  Wesson  v.  Marshall,  13  La, 
Ann.  436:  Amis  v.  State  Bank,  9  Rob. 
(La.)  348;  Blair  v.  Winston.  84  Md. 
356.  35  A  1101.  (2)  Allter  under  an 
earlier  Louisiana  statute.  Boone  v. 
Savage,  14  La,  169;  State  V.  Judge 
New  Orleans  Probate  Ct.,  2  Rob. 
(La.)  449. 

[b]  On*  wlio  mmMjr  ■ends  him 
famUr  to  the  state  of  New  York  from 
another  fttate  In  which  he  and  they 
were  residing,  with  the  Intent  that 
they  should  reside  In  the  state  of 
New  York,  but  remains,  himself.  In 
the  other  state,  does  not  become  a 
resident  of  the  state  of  New  York, 
but  remains  a  nonresident  and  sub- 

Ject  to  attachment  In  an  action 
Tought  In  that  state.  Penfleld  v, 
Chesapeake,  etc..  R.  Co..  134  U.  S. 
351.  10  set  566.  .t3  L.  ed.  940. 

86.  IT.  S. — Knapp  v.  Gerson,  26 
Fed.  197. 

111.— Wells  V.  Peo..  44  111.  40;  Bar- 
ron v.  Burke,  82  111.  A.  116. 


Miss. — Browp  V.  Crane,  69  Miss. 

678.  13  S  855. 

Nebr. — Swaney  v.  Hutchins,  13 
Nebr.  266,  13  NW  282. 

N.  Y. — Brown  v.  Ashbough,  40 
HowPr  260. 

S.  C. — Munroe  v.  Williams,  37  S, 
C.  81,  18  S  533,  19  LRA  665. 

Tenn. — Whitly  v.  Steakly,  3  Baxt. 
393 

Va. — Long  V,  Ryan,  80  Gratt.  (71 
Va.)  718. 

[a]  An  latantlon  not  to  become  a 
resident  of  the  state  has  the  effect  of 
preventing  a  person  from  acquiring 
a  residence  by  remaining  within  the 
state  for  short  or  recurrmg  Intervals. 
I.oder  V.  Llttlefleld,  39  Hlch.  612; 
Quebec  Bank  Carroll.  1  S.  D.  373, 
47  NW  397. 

[b]  £aok  of  all  Intention  as  to 
permaneaoe  has  been  held  not  to  in- 
terfere with  the  acquiring  of  a  resi- 
dence. Heldenbach  v.  Schland,  10 
HowPr  (N.  Y.)  477;  Burrows  v.  MH- 
ler,  4  HowPr  (N.  Y.)  349.  2  Edm.  Sel. 
Cas.  167.  Contra  Hickson  V.  Brown. 
92  Ga.  226,  17  SE  1036  (holding  that 
proof  of  an  offer  by  a  nonresident  to 
buy  an  Interest  In  a  business  situ- 
ated In  the  state  was  not  evidence 
of  his  intention  to  remain). 

87.  New  York  City  Bank  v.  Mer- 
rlt,  18  N.  J.  L.  ISt;  Stratton  v.  Brlg- 
ham.  2  Sneed  (Tenn.)  420;  Dldler  v. 
Patterson.  93  Va.  534,  25  SE  661; 
Long  v.  Ryan,  30  Gratt.  (71  Va.)  718; 
Andrews  v.  Mundy,  86  W.  Va.  22.  l4 
SE  414. 

fa]    Bmployntent    la  state, — One 

who  Is  dwelling  in  the  state,  with  no 
intention  of  leaving,  being  engaged 
In  constructing  public  worlc  under  a 
contract  that  will  occupy  him  for 
an  Indefinite  period.  Is  not  a  nonresi- 
dent, within  the  attachment  laws. 
Dtdier  v.  Patterson,  93  Va.  534.  25 
SE  661. 

[b]  A  oasnal  or  temporarjr  so< 

Jonrn  of  a  person  in  the  state, 
whether  on  business  or  pleasure, 
does  not  make  him  a  resident  of  the 
state  within  the  meaning  of  the  at- 
tachment law,  especially  If  his  per- 
sonal domicile  is  elsewhere,  Cawker 
City  State  Bank  v,  Jennings,  89  Iowa 
230,  66  NW  494:  Greene  v.  Beckwith, 
38  Mo.  384;  Malone  v.  LIndley,  t 
Phlla,  (Pa.)  192:  Long  v.  Ryan,  30 
Gratt.  (71  Va.)  718.  But  see  Egener 
V.  Juch,  101  Cal.  105,  36  P  432,  873 
(holding  that  members  of  a  theatri- 
cal troop,  domiciled  in  one  state  and 
playing  temporarily  (n  another  while 
en  route,  were  residents  of  the  latter 
state). 

[c]  A  mnahrne  of  ooagxess  In  at- 
tsBdane*  upon  the  sessloiu  of  con> 
gresa  for  the  purpose  of  discharging 
hia  official  duties,  but  retaining  a 
dwelling  place  In  his  state,  and  his 
domicile  therein.  Is  a  nonresident  of 
the  District  of  Columbia  within  the 
meaning  of  the  attachment  law.  un- 
less he  shows  that  he  Intends  to  make 
this  District  his  settled  and  fixed 
abode.  Howard  v.  Citizens'  Bank, 
etc.,  Co..  12  App.  (D.  C.)  222. 

[d]  An  absoonder  hiding  within 
the  state  does  not  become  a  resident. 
Shugart  V.  Orr,  5  Yerg.  (Tenn.)  191. 

fe]  Soldier  stationed  in  state. — A 
person  born  and  domiciled  In  another 
state,  who  goes  to  Fortress  Monroe 
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resident  of  a  state  becomes  a  nonresident  by  actu- 
ally leaving  the  state  with  the  intention  of  be- 
ooming  a  nonresident."' 

55]   b.  Effect  of  Absence— (1)  Temporary. 

Mere  casual  or  temporary  absence  from  the  state 


will  not  make  the  absentee  a  nonresident,*"  es^ 
eially  where  he  has  and  retains  a  place  of  abode 
within  the  state,"^  or  lacks  any  intention  of  acquir- 
ing a  fixed  resideuce  elsewhere.'* 
Becorring  temporary  absences  at  periodic  inter- 


(whlch  is  within  the  territorial  lim- 
its of  Virginia,  but  undur  the  ex- 
ciuaive  jurisdiction  of  the  United 
States),  for  the  purpose  of  eniisting 
In  the  army,  and  enlists  and  remains 
an  enlisted  soldier  of  the  United 
States,  does  not  thereby  acquire  a 
residence  In  Virginia,  so  as  to  de- 
feat the  right  of  a  creditor  to  attach 
his  property  In  that  state  on  the 
Rround  that  he  is  a  resident,  Phtebua 
Bank  v.  Byrum,  110  Va.  708,  67  SE 
349.  136  AmSR  953.  27  LRANS  436 
and  note. 

88.  Iowa, — Mann  v.  Taylor,  78 
Iowa  355,  13  NW  220. 

Kan. — Balllnger  v.  Lantler,  15  Kan. 

ton. 

Ky. — Southwood  v.  Myers,  3  Bush 
681. 

Minn. — Grimestad  v,  T-ofgren.  105 
Minn.  286.  289.  117  NW  515.  127 
AmSR  566.  17  LRANS  990  [cit  Cyc]. 

N.  T. — Chains  v.  Wilson,  8  AbbPr 
78. 

Pa. — Lyla  v.  Foreman,  1  Dall.  480, 
1  Ij.  ed.  232.  See  Eichenberg  v. 
Kemper.  19  LancLRev  52. 

S.  D. — Haying  v.  Roana.  34  S.  S. 
90.  147  NW  269. 

Tenn. — Smith  v.  Story,  1  Humphr. 
420. 

N.  S.— SUrr  v.  Muncey.  3  N.  S.  244. 
Contra  Clark  v.   Ward,   12  Gratt. 
(63  Va.)  440. 

[a]  There  maat  bs  an  actnal  re- 
moval (1)  from  the  state  and  it  is 
not  sufficient  that  a  person  has  made 
preparations  to  leave  the  state  (State 
V.  Mills.  57  N.  J.  L.  570,  31  A  1023; 
Smith  V.  Story,  1  Humphr.  (Tenn.) 
420),  (2)  has  partlnlly  executed  a 
plan  for  removing  his  goods  (Kugler 
V.  Shreve,  28  N.  J.  L.  129),  (3)  or 
has  started  for  the  state  line  with- 
out actually  reaching  It  (Balllnger  v. 
Lantier.  15  Kan.  60S.  Contra,  State 
V.  Allen,  48  W.  Va.  154.  35  SE  990.  50 
LRA  284). 

[b]  Where  there  la  aotnal  re- 
moral,  (1>  the  change  is  none  the 
less  effected  by  an  intention  to  retain 
a  residence  (Robinson  v.  Morrison,  2 
App.  <D.  C.)  105),  (2)  or  by  a  tem- 
porary residence  of  the  family  at  the 
former  domicile  (Reed  v.  Ketch,  1 
Phila.  (Pa.)  105). 

89.  Farrow  v.  Barker,  S  B.  Mon. 
(Ky.)  217:  Whifehll!  v.  Elcherly,  15 
Pa.  Co.  593;  Whltly  v.  Steakly,  S 
Baxt.  (Tenn.)  393;  State  v.  Allen.  48 
W.  Va.  154,  35  SR  990,  50  LRA  284. 

[al  An  Intention  not  to  retnn, 
coupled  with  actual  absence  has  been 
held  sufflclent.  Moore  v.  Holt,  10 
Gratt.  (5t  Va.)  284. 

[b]  An  Intention  merely  to  ahan- 
ttOB  resldenoe  has  been  held  sufUclent. 
Rltter  V.  PhfBnix  Mut.  L.  los.  Co.,  32 
Kan.  504,  4  P  1032. 

[c]  One  ▼otbtf,  paybiff  tases.  and 
haTUir  a  ftxed  puuw  of  Mode  In  an- 
other state  is  undoubtedly  a  nonresi- 
dent. Canda  v.  Robbins,  E  Silv.  Sup. 
8,  7  NTS  896. 

[d]  «me  at  which  Intention  is 
materlal^Defendant's  Intention  to 
return  to  the  state  at  the  time  when 
the  writ  against  him  issues  is  the 
material  inquiry,  <!Thar1es  v.  Amos, 
10  Colo.  272.  15  P  417. 

M.  Ala. — Vandiver  V.  Waller,  143 
Ala.  411.  39  S  136. 

Colo. — Newlon-Hart  Grocer  Co.  v. 
Peet,  IS  Colo.  A.  147.  70  P  446. 

Ga. — Hlckson  v.  Brown.  92  Ga.  225, 
17  RE  1035;  Flemlster  Grocery  Co.  v. 
Wright  Mercantile,  etc.  Co.,  10  Ga. 
A.  702,  73  SR  1077. 

111.— Boggs  V.  Bindskoflf,  2S  HI.  66; 
Jenks  V.  Rounds.  87  111.  A.  284;  Wells 
V.  Parrott.  43  111.  A.  656. 

Towa. — C^wker  City  State  Bank  v. 
Jennings.  89  Iowa  230,  56  NW  494, 

La. — Clark  v.  Pratt,  19  La.  Ann. 


102;  Gordon  v.  Baillio,  13- La.  Ann. 
473;  Watson  V.  Plerpoint,  7  Mart.  413, 

Md,— Rlsewick  v.  Davis,  19  Md,  82, 

Mich. — Erickson  v.  Drazkowski,  94 
Mich.  551,  54  NW  288. 

Mlnn.—Keller  v.  Carr,  40  Hinn.  428, 
42  NW  292. 

Miss. — Alston  V.  Newcomer.  42 
Miss.  186. 

Mo. — Chariton  County  v.  Moberly. 
59  Mo.  238:  Greene  v.  Beckwith.  38 
Mo.  384;  Llndsey  v.  Dixon,  62  Mo.  A. 
291. 

Nebr. — Johnson  v.  May,  49  Nebr. 
SOI,  6S  NW  1032. 

N.  J. — C.  B.  Coles,  etc.,  Co.  v. 
Blythe,  69  N.  J.  L.  203.  64  A  240; 
.State  v.  Mills.  57  N.  J.  L.  570,  31  A 
1023;  Likens  v.  Clark,  26  N.  J.  L.  207; 
Branson  v.  Shlnn,  13  N.  J.  L.  250. 

N.  T. — In  re  Thompson.  1  Wend.  43. 

N.  C. — Tyler  v.  Mahoney.  1G6  N.  C. 
509.  82  SE  870;  Mahoney  v.  Tyler,  136 
N.  C.  40.  48  SB  549. 

Oh. — Standley  v.  Manettl,  15 
OhS&CP  747  [cit  Cycl. 

Pa. — Shlpman  v.  Woodbury,  2  Miles 
67:  Sibley  v.  Dougherty,  9  Kulp  185. 

8.  C. — Munroa  v.  Williams,  37  S. 
C  81,  1«  6E  533.  19  LRA  <65  and 
note. 

Tenn. — Reelln  v.  Graves,  129  Tenn. 
103.  165  SW  232;  Springfield  People's 
Bank  V,  Williams.  (Ch.  A.)  36  SW 
983 

W.  Va. — Lyon  v.  Vance,  46  W.  Va. 
781,  34  SE  761. 

Wis. — Cooper  v.  Smith,  8  Wis.  358 

[a]  Seolaratlon  of  intention  to 
leave  state. — The  fact  that  a  person 
who  has  been  a  resident  of  a  stale 
for  years  suddenly  disappears,  alleg- 
ing that  he  Intends  to  leave  the  state, 
but  returns  In  a  short  while,  docs  not 
make  him  a  nonresident.  Shlpman  v. 
Woodbury.  2  Miles  (Pa.)  67. 

[b]  Absence  on  bailness. — Defend- 
ant's domicile  In  the  state  was  not 
changed  by  temporary  residence  In 
another  State  for  business  purposes, 
so  that  an  attachment  against  him 
as  a  nonresident  was  properly  dis- 
solved. Gates  V.  Otis.  129  La.  1063, 
57  S  371. 

[  c  1  Tenqwrary  emvlorment  ont- 
side  of  stat*,^ — (1)  A  person  does  not 
become  a  nonresident  so  as  to  permit 
an  attachment  ag.ilnst  him  by  leav- 
ing the  state  merely  to  take  a  three 
months'  Job  of  work,  where  he  leaves 
his  household  goods  within  the  state 
and  there  is  nothing  shown  upon 
which  to  base  more  than  a  bare  sus- 
picion that  he  does  not  intend  to  re- 
turn. Newlon-Hart  Grocer  Co.  V. 
Peet,  18  Colo.  A.  147,  70  P  446.  (2) 
Where  defendant  went  Into  another 
state  to  procure  employment  until 
his  crops  in  North  Carolina  should 
mature,  intending  to  return  and  har- 
vest the  same,  with  the  further  view 
to  change  his  residence  if  the  Held 
should  appear  satisfactory,  but  he 
left  his  wife  and  children  In  North 
Carolina,  and  thereafter  returned,  he 
did  not  thereby  become  a  nonresident, 
so  as  to  authorize  an  attachment 
against  him  on  such  ground.  Ma- 
honey V.  Tyler.  136  N.  C.  40.  48  SE 
549.  (3)  A  resident  who  went  to  an- 
other state  to  engage  in  business, 
with  no  definite  idea  as  to  when  he 
would  return,  or  who.  after  he  got 
there,  determined  to  malte  It  his  resi- 
dence, and  actually  resided  there 
when  an  attachment  wnn  levied,  or 
if  he  went  there  to  obtain  employ- 
ment and  did  so.  w-is  a  nonresident. 
Keelln  v.  Graves.  129  Tenn.  103.  165 
SW  232, 

[d]  tto  definite  rale  as  to  exact 
duration  of  absence  (1)  which  will 
render  a  person  a  nonresident  can  be 
laid  down  (Johnson  v.  May,  49  Nebr. 
601.  68  NW  1032),  (2)  but  a  promi- 
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nent  idea  involved  is  whether  the  ab- 
sence of  the  party  Is  of  such  char- 
acter and  so  prolonged  that  he  can- 
not be  served  with  ordinary  procesa 
(Morgan  v.  Nunes,  64  Uiss.  S08>. 

91.  Del. — Croft  v.  Apel.  18  Del. 
162.  32  A  172. 

Mo. — Chariton  County  V.  Hoberly, 
59  Mo.  238. 

N.  C. — Mahoney  v.  Tyler,  136  N. 
C.  40,  43  SE  549. 

Pa.— Hent»  v.  Asahl.  1  WklyNC  til. 
But  compare  Taylor  v.  Knox,  1  Dall. 
ir,s.  1  L.  ed.  80  (where  three  months' 
absence,  although  there  was  a  place 
of  abode  within  the  state,  was  held 
to  make  the  absentee  a  nonresident). 

N.  S.— Starr  v.  Muncey,  3  N.  S.  244. 

[a]  T«m]>oranr  and  shifUw  ma^ 
ployment  on  a  railroad  (1)  will  not 
make  a  man  a  nonresident,  where  he 
has  provided  a  house  for  his  family, 
and  has  therein  his  household  gooda 
Puller  v.  Bryan.  20  Pa.  144.  <2)  A 
year's  absence  in  search  of  work  did 
not  render  the  debtor  a  nonresident 
where  his  wife  and  family  continued 
to  reside  within  the  state.  Bartli 
V.  Bumham.  105  Wis.  S4S.  81  NW 
809. 

[b]  VhiM  yean*  ahseaoo  made  the 
absentee  a  nonresident,  although  he 
kept  house  within  the  Jurisdiction. 
Haggart  v.  Morgan,  5  N.  T.  422.  55 
AmD  350. 

[c]  That  defendant's  famUr  re- 
mains settled  in  the  oounty  la  mattn 
of  defense,  and  In  a  case  of  Judg- 
ment by  default  a  finding  that  the 
facts  alleged  by  plaintiff  are  true  is 
not  defective  because  omitting  to  find 
whether  defendant's  wife  and  family 
remain  settled  in  the  county.  Dron* 
lllard  V.  Whistler,  29  Ind,  552. 

92.  Erickson  v.  Drazkowski,  94 
Mich.  551.  54  NW  283;  Fitsgerald  v. 
McMurran,  57  Minn.  312,  59  NW  199; 
Fuller  v.  Bryan.  20  Pa.  144. 

[a]  An  absence  of  two  and  one- 
half  Tears,  while  engaged  In  the  nav- 
igation of  a  trading  vessel  In  foreign 
waters,  made  tha  absentee  a  nonresi< 
dent.  Burrill  v.  Jewett.  25  N.  T. 
Super.  701. 

[bl  Absoondinr  debtors  (1)  are 
usually  held  not  to  be  nonresidents 
(Llndsey  v.  Dixon.  52  Ho.  A.  291; 
state  V.  Mills,  57  N.  J.  L.  570.  31  A 
1023;  Morrison  v.  Goldstein,  28  Pa. 
Co.  399,  16  M.jntg.  Co.  76;  Scott  v. 
Hllgert.  14  WklyNC  (Pa.)  305.  (2) 
But  an  absconding  debtor  with  fixed 
abode  in  another  state  Is  a  nonresi- 
dent.   Ross  V.  Clark.  32  Mo.  296. 

[c]  Absence  to  evade  criminal 
process  does  not  usually  make  the 
fugitive  a  nonresident.  New  York 
V.  Genet.  4  Hun  487  [aff  63  N.  Y. 
646  meml;  Starke  v.  Scott,  78  Va. 
180. 

[d]  Tolnnteer   soldiers    (1)  are 

usually  held  not  to  be  nonresidenta 
Tibbltts  V.  Townsend,  IS  AbbPr  (N. 
Y.)  221;  I-von  v.  Vance,  46  W.  Va. 
781,  34  RE  761.  But  see  Ludlow  v 
Riimsey,  11  Wall.  (U.  S.)  B81.  20  L. 
cd.  216  (where  the  contrary  was  held 
of  a  volunteer  soldier  engragnd  in 
hostilities  in  rebellion  agntnst  the 
United  States).  (2)  Joining  an  army 
In  active  service,  accompanied  bv 
the  departure  of  soldier's  famllv 
from  their  usual  place  of  abode,  will 
make  the  absentee  subject  to  attach- 
ment as  a  nonresident.  Tiller  v. 
Ahernathv,  37  Mo.  196. 

re1  Absence  on  aooonnt  of  politi- 
cal agitation  lasting  only  a  short 
time  will  not  make  the  absentee  a 
nonresident.  Clark  V.  Pratt,  19  La- 
Am.  102. 

[f1    Absence  prolonged  br  sloknets 

will  not  make  the  absentee  a  nonresi- 
dent.    Oarlinghouae  V.  Mulvane,  40 

number. 
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vals  do  not  make  tbe  absentee  a  nonresident,"'  un- 
less his  stays  within  tbe  state  are  so  short  in  dura- 
tion as  to  amount  only  to  a  succession  of  visits."* 
[}  56]  (2)  Prolonged.  An  absence  from  tbe 
state  prolonged  for  an  indefinite  period,^'  with  no 
place  of  abode  within  the  state,*"  makes  the  absen- 
tee a  nonresident,  although  be  may  have  a  general 
intention  to  return  at  some  future  time.^^  And  such 
general  intention  becomes  even  less  important  when 
the  absentee  acqnires  a  place  of  abode  in  anotber 
state." 

[$  57]  D.  Death  of  Nonresident  Debtor  Leaving 
Freperty  io.  State.  An  attachment  is  sometimes  aa- 

Kan.  428,  19  P  798;  Johnson  v.  May, 
49  Nebr.  801.  68  NW  1032. 
[g]    Dividing  tinw  bctWMa  two 

fUtM.  (1)  Kpending  winters  In  New 
York  and  summers  In  New  Jersey, 
constituted  a  person  a  nonresident  of 
New  Jersey  during  the  winter 
months  (Stout  v.  Leonard,  37  N.  J. 
L.  192  [rev  58  N.  J.  L.  370]).  (2) 
and  on  similar  facts  an  attachment 
issued  Immediately  upon  tin  attempt 
to  rent  the  New  Jersey  residence  was 
sustained  (Baldwin  v.  Flagg,  48  N. 
J.  L.  495), 

98.  Winter  Iron  "Works  v.  Toy,  12 
La.  Ann.  200:  Burch  v.  Taylor,  1 
Phllla.  (Pa.)  224;  Raub  v.  Eakin,  2 
LegChron  (Pa.)  25. 

94.  Southern  R.  Co.  v.  McDonald, 
(Tenn.  Ch.  A.)  59  SW  370. 

96.  Stlckney  v.  Chapman.  115  Ga. 
769,  42  SE  68;  In  re  Thompson,  1 
Wend.  (N.  Y.)  43;  Thomson  v.  Og- 
den,  23  Oh.  Clr.  Ct.  185. 

[a1  Tsa  TMU«'  abstno*  without 
eonimunicatlon  of  any  sort  will  Jus- 
tify an  attachment.  Walker  v.  Bar- 
rel! I,  32  La.  467. 

[bl  TIM  aator*  of  fh*  ftliisittes's 
tmOammm  or  unployiMnt  may  b« 
lookad  to  in  determining  the  probable 
duration  of  his  absence.'  Burrtll  v. 
Jewett,  25  N.  Y.  Super.  701;  Wheeler 
V.  Cobb,  75  N.  C.  21. 

[c1  An  nnfnlimed  Intantton  to  z«- 
ttm  <1)  within  a  definite  time  (Bber- 
\y  V.  Rowland,  1  Pearson  (Pa.)  312; 
Nallor  V.  French.  4  Ycatea  (Pa.)  241), 
(!)  or  soon  (Henderson  V.  Travis.  6 
La.  Ann.  174)  will  have  no  effect 
toward   retaining  residence. 

[dl  Oooaalonal  retnms  to  atate. — 
Under  the  attachment  law,  defendant 
was  a  nonresident,  although  he 
claimed  no  other  residence  than  In 
the  county  where  he  was  sued,  where 
for  eleven  years  he  was  employed  as 
a  conductor  on  a  railroad  In  South 
.\merica,  and  returned  sometimes 
everj-  year  and  sometimes  every  two 
years,  and  in  1898  went  to  New  York 
for  medical  treatment,  and  returned 
to  Georgia  In  1900,  and  then  went  to 
South  America,  where  he  remained 
until  the  spring  of  1901,  when  he 
went  to  New  York,  and  was  there 
when  attachment  Issued  In  April, 
1901.  Stlckney  v.  Chapman,  115  Ga. 
769.  42  SE  68.  _ 

Se.  Witbeck  V.  Marshall -Well." 
Hardware  Co„  188  111.  154.  58  NE 
929  fafr  88  III.  A.  101];  Wood  v. 
Hamilton.  14  Dalv  41,  1  NTS  779; 
Pech  Mfip.  Co.  V.  Groves,  6  S.  D.  504, 
«2  NW  109. 

fa]  KMudnr  oa***  AmiOlag  and  de- 
9art«r«  with  tnteatlon  t«  travel  for 
two  ream  has  been  held  to  make  the 
absentee  a  nonresident.  Leathers  v. 
Cannon.  27  La.  Ann.  622. 

97.  Cal.— Hanson   v.   Graham,  82 
Ol.  631.  23  P  Be,  7  LRA  127. 

Md.— Risewlck   v.    Davis,    19  Md. 
SS. 

Miss. — Imperial  Cotton  Oil  Co.  v. 
Allen,  83  Miss.  27,  35  S  216. 

N.  T. — Weltkamp  v.  Loehr.  53  N. 
T.  Super.  79;  Wood  v.  Hamilton,  14 
Dsty  41,  1  NYS  779. 

N.  C. — Carden  v.  Garden,  107  N.  C. 
21*.  12  SE  197,  22  AmSR  876;  Wheeler 
V.  Cobb,  76  N.  C.  21. 

Oh. — Thomson  v.  Ogden,  23  Oh.  Clr. 


thorized  where  any  person  liable  for  any  debt  or 
demand,  residing  out  of  the  state,  dies,  leaving  prop- 
erty in  the  state.^^ 

68]  £.  Insufficient  Property  in  State  to  Sat- 
isfy Demand.  In  Kentucky  an  attachment  is  au- 
thorized in  an  action  for  the  recovery  of  money  due 
upon  a  contract,  judgment,  or  award,  if  defendant 
has  no  property  in  the  state  subject  to  execution  or 
not  enough  to  satisfy  plaintiff's  demand,  and  the 
collection  of  the  demand  will  be  endangered  by  delay 
in  obtaining  judgment  or  a  return  of  no  property 
fonnd,^  and  no  intent  on  the  part  of  the  debtor  to 
defraud  his  creditors  is  necessary  when  an  attach- 


ct.  1S5;  Standley  v.  Marsettl,  15 
OhS&CP  747  [cit  Cy^. 

S.  D. — Keying  v.  Roane,  34  S.  D. 
90,  147  NW  269, 

[a]  On  the  other  hand  tt  has  heen 
Bald  that:  "Absence  from  one's  home, 
for  years,  when  the  party  left  with 
the  Intention  to  return,  if,  In  the 
meanwhile,  that  Intention  to  return 
is  not  destroyed  by  some  unequivocal 
act,  signifying  a  purpose  to  change 
the  domicll,  does  not  defeat  this 
right  to  claim  his  former  residence, 
as  if  It  had  never  been  Interrupted 
by  his  absence."  Egan  v.  Lumsden, 
2  Dlsn.    (Oh.)   168,  175. 

[b]  A  definite  Intention  to  retnrn 
prevented  the  loss  of  a  residence,  al- 
though the  debtor  was  absent  nearly 
a  year  establishing  a  business  which 
was  subsequently  to  be  put  in  charge 
of  a  collector.  Hurlbut  v.  Seeley,  2 
AbbPr  (N.  Y.)  138,  11  HowPr  507. 

[  c  ]    Contingent   Intention   to  re- 

ttun  ^Where  the  debtor  left  the  state 

with  an  Intention  to  return  on  one 
contingency  and  to  remain  on  an- 
other, and  neither  contingency  hap- 
pened, he  was  held  not  to  have  lost 
h  f  s  residence.  Smith  v.  Dalton,  1 
Cine.  Super.  (Oh.)  ISO. 

[dl  Bsmoval  to  dlaoharge  dntleU 
of  oflUWi^ — ^Where  one  voluntarily  re- 
moves from  one  state  to  anotber  for 
the  purpose  of  diachareing  the  duties 
of  an  office  of  Indennlta  duration, 
which  requires  his  continuous  pres- 
ence there  for  an  unlimited  time,  he 
becomes  a  nonresident  of  the  former 
state  for  the  purpose  of  attachment, 
althoui^h  he  may  occasionally  visit 
that  state  and  entertain  an  intent  to 
return  and  reside  there  at  some  un- 
certain time.  Thomson  v.  Ogden,  23 
Oh.  Clr.  Ct.  185. 

[e]  Where  the  alleged  nonresl- 
dence  Is  traTersed,  evidence  of  inten- 
tion to  return  l.s  material.  Wallace 
V.  Lodge.  5  111.  A.  507. 

[f]  Occasional  visits  to  the  state 
do  not  preclude  a  loss  of  residence, 
where  one  Is  absent  for  a  long  period. 
Imperial  Cotton  Oil  Co.  v.  Allen,  83 
Mlpg.  27,  35  S  216. 

98.  Jenks  V.  Rounds,  87  HI.  A. 
284 ;  Stevens  v.  Ellsworth,  95  Iowa 
231,  63  NW  683;  Carden  v.  Carden, 
107  N.  C.  214,  12  SE  197.  22  AmSR 
876;  Wolf  V.  McGavock,  23  Wis.  B16. 

99.  Bacchus  v.  Peters,  85  Tenn. 
678,  4  SW  833;  Merchant  v.  Preston, 
1  Lea  (Tenn.)  280;  Bovd  v.  Martin, 
9  Heisk.  (Tenn.)  382;  Sharp  v.  Hun- 
ter, 7  Coldw.  (Tenn.)  389. 

1.  Ky.  Civ.  Code  {  194  subs  11; 
Lexington  Brewing  Co.  v.  Goode,  124 
Ky.  476,  99  SW  388,  30  KyL  639: 
Qoepper  v.  Phcenlx  Brewing  Co..  115 
Ky.  708.  74  SW  726,  25  KyL  84; 
Owensboro  Deposit  Bank  v.  Smith, 
109  Ky.  311,  68  SW  792.  22  KyL  808; 
Downs  V,  Ringgold,  101  Ky.  392.  41 
R\V  317.  19  KyL  639;  Brasher  V.  Tan- 
dv.  37  SW  1045.  IS  KyL  701:  Smith  v. 
Kennedy,  36  SW  18,  18  KyL  272; 
George  v.  Hoakins,  30  SW  406,  17 
KyL  63;  Dunn  v.  McAlpin,  90  Ky. 
78.  13  SW  363,  11  KyL  884;  Francis 
v.  Burnett,  84  Ky.  23;  Garvin  v. 
Smith,  10  Ky.  Op.  528. 

[a]  Property  mast  he  Insnfflclent 
to  satisfy  claim  on  which  attach- 
ment 1»  sooght. — To  entitle  a  credi- 


tor to  an  attachment  upon  the  ground 
of  Insolvency,  he  must  allege  that 
he  has  not  enough  property  aubjoct 
to  execution  to  satisfy  the  demands 
to  secure  which  he  seeks  the  at- 
tachment. That  he  has  not  enough 
property  to  satisfy  that  demand  and 
another  is  Insufficient.  McChord  V. 
Barker,  8  KyL  790. 

I  b  ]  Creditors  cannot  combine 
claims. — Several  creditors  cannot 
assign  the  naked  legal  right  to  their 
claims  to  one  of  their  number,  still 
remaining  the  equitable  owners 
thereof,  and  thus  create  in  the  as- 
signee a  demand  large  enough  to  en- 
title him  to  sue  out  an  attachment 
on  the  ground  that  defendant  has  not 
enough  property  subject  to  execution 
to  satisfy  plaintiff's  demand.  War- 
ren V.  Richardson.  H  KyL  629. 

[c]  Separate  claim  of  plalntUTs 
wife  inolnded.  —  An  attachment 
granted  on  the  ground  that  defendant 
had  not  enough  property  to  satisfy 
plaintiff's  demand  cannot  be  sustained 
as  to  the  whole  demand,  where  it 
appears  that  this  Includes  money 
loaned  to  defendant  by  plalntlfTs 
wife,  and  that  the  money  was  her 
separate  estate.    Relsert  V.  Vancleve, 

9  KyL  401. 

[d]  Snovgli  vrtvntr  to  satis^ 
Kur  on*  dsht^^ttachments  were  is- 
sued against  two  defendants  Jointly 
on  debts  contracted  by  them.  One 
of  the  grounds  of  each  attachment 
was  that  defendants  did  not  have 
property  enough  subject  to  execution 
to  satisfy  the  debts.  The  defendants 
together  owned  enough  property  to 
satisfy  any  one  of  the  debts.  It  was 
held  that  on  this  ground  the  attach- 
ments could  not  be  sustained  against 
either   defendant.     Peak  v.  Welter, 

10  KyL  153. 

[e]  Beal  amount  of  claim  to  b* 
regarded. — Where  a  plaintiff  relies 
alone,  as  ground  for  an  attachment, 
on  the  allegation  that  defendant  has 
not  sufficient  property  liable  to  exe- 
cution to  pay  his  debt,  his  claim  must 
be  regarded  as  It  really  Is,  and  not 
as  what  he  alleges  it  to  be.  Beisert 
V.  Vancleve.  9  KyL  401, 

[f]  Estimating  value  of  property. 
— (1)  The  basis  of  valuation  of  de- 
fendant's property  Is  what  it  would 
sell  for  at  the  place  where  it  was 
when  the  attachment  issued  (Gray  v. 
Robinson.  9  KyL  765;  Haynes  v. 
Vlley,  2  SW  681,  8  KyL  606;  Acker- 
man  v.  Bohm.  4  KyL  893),  (2)  de- 
ducting valid  prior  Hens  (Stucky  v. 
Brown,  1 1  Ky  L  404;  Ackerman  v. 
Bohm,  4  KyL  893),  (8)  and  statutory 
exemptions  (Gray  v.  Robinson,  9 
KyL  765).  (4)  Debtp  due  to  plaintiff 
or  others,  which  cannot  be  enforced 
by  attachment,  are  not  to  be  con- 
sldered.  Wolfatein  v.  Stelnharter,  10 
KyL  635.  (5)  Evidence  of  what  de- 
fendant's properly  sold  for  at  public 
sale  l.s  competent,  as  tending  to  show 
its  value  at  the  time  the  attachment 
was  sued  out,  but  It  Is  not  conclusive. 
Grant  v.  Grant.  15  KyL  813;  Johnson 
V.  Myers.  13  KyL  9S9. 

[g]  Allowing  exemptlona. — A  cred- 
itor la  entitled  to  an  attachment  up- 
on the  ground  that  defendant  has 
not  enough  property  to  satisfy  his 
debt.  If  it  appears  that  the  property 
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ment  is  sought  on  this  ground.'  This  statate  does 
not  authorize  attachment  for  immaterial  demands ' 
or  demands  sounding  in  tort.*  It  is  not  snffieient 
to  authorize  an  attachment  under  this  statute  that 
the  debtor  is  insolvent,"  or  has  not  enough  property 
in  the  state  to  satisfy  the  demand  against  him;' 
but  plaintiff  must  show  that  the  collection  of  his  de- 

of  defendant,  after  allowinff  him  the 
exemptions  to  which  he  Is  entitled 
under  the  statute.  Is  not  BUfDcient 
to  satisfy  plaintiff's  demand.  And 
defendant  cannot  defeat  the  attach- 
ment by  declining  to  claim  all  the 
property  as  exempt  to  which  he  Ir 
thus  entitled.  Gray  v,  Robinson,  9 
KyL  765. 

3.  Burdett  v.  Phillips.  78  Ky.  246. 
Compare  Montgomery  v.  Tllley,  1  B. 
Hon.  (Ky.)  155. 

3.  Wolf  stein  v,  Stelnharter,  10 
KyL,  635;  McChord  v.  Barker.  8  KyL 
790;  Simpson  v.  Starnes,  8  KyL  357; 
Cowherd  v.  Harding,  7  KyL  217. 

4.  U.  S.  V.  Lilly,  6  KyL  5S2. 
[al    AcUfm  in  form  ex  ooatracto. — 

No  attachment  can  be  granted  on  this 
ground  in  an  action  for  the  recovery 
of  money  obtained  by  fraud,  although 
in  form  ex  contractu  for  money  had 
and  received.  U.  S.  v.  Lilly,  6  KyL 
S82. 

5.  Burdett  v.  Phillips,  78  Ky.  249; 
Grauman  v.  Davis.  13  KyL  590; 
Farmers'  Nat.  Bank  v.  Elason,  13  KyL 
496;  Hickman  v.  Reed,  11  KyL  406; 
Hobson  V.  Hall.  lOKyL  635;  Simpson 
V.  Starnea.  8  KyL  357;  Russell  v. 
Robinson,  7  KyL  S61. 

lasolTettoy  not  a  groimd  of  atlMli- 
taent  In  tlie  absence  of  MMnt*  so 
provtdixMT  see  supra  }  32. 

[a]  msolveucT  aa  evldeno*  of  dan- 
irer  of  delays— An  undented  allega- 
tion that  the  debtor  is  insolvent  fur- 
nishes prima  facie  evidence  of  the 
danger  of  delay.  Stelller  v.  Helen- 
bu.sh,  61  SW  701,  23  KyL  174;  Owens- 
boro  Deposit  Bank  v.  Smith,  109  Ky. 
311,  22  KyL  808,  58  SW  792.  22  KyL 
808;  Johnson  v.  Louisville  City  Nat. 
Bank,  56  SW  710.  22  KyL  118. 

6.  Dunn  v.  McAlpln,  90  Ky.  78, 
13  SW  363,  11  KyL  884;  McCulloch  V. 
Cook.  15  KyL  207.  But  see  Powell 
V.  Cummlna,  7  KyL  361. 

7.  Downs  v.  Ringgold,  101  Ky. 
392,  41  SW  317,  19  KyL  639;  Coving- 
ton First  Nat.  Bank  v,  D.  Klefer 
Milling  Co..  96  Ky.  97,  23  SW  675, 
15  KyL  457;  Dunn  v.  McAlpln.  90 
Ky.  78,  13  SW  363.  11  KyL  884;  Mc- 
Culloch v.  Cook,  15  KyL  207.  And 
see  Helmers  v,  Klehammer,  42  SW 
1107,  19  KyL  1005. 

[a]  anrdon  of  proof  oni^alntllt. — 
Where  an  attachment  Is  Issued  on 
the  ground  that  the  debtor  has  not 
enough  prmierty  In  the  state  to  satis- 
fy plalntlfTs  denuuid.  plaintiff  has  the 
burden  of  proof.  McFarland  v.  Mc- 
Nutt,  4  KyL  90S.  But  see  Draddy  v. 
Helle,  88  SW  1107,  17  KyL  1182 
(where  It  was  said  that,  while  the 
debtor  was  not  required  to  prove  he 
had  sufficient  property  to  satisfy  the 
claim,  yet  If  he  elected  to  go  on  the 
stand  as  a  witness,  he  must  show  this 
to  defeat  the  attachment). 

[b]  Kothlnr  presumed  In  favor  of 
creditor. — ^Ackerman  v.  Bohm,  4  KyL 
893. 

[c]  Showimr  snllloient  to  sustain 
atta^unent. — (1)  Where,  for  several 
years  prior  to  the  levy  of  an  attach- 
ment, defendant  had  been  losing 
heavily,  and  for  the  first  ten  months 
of  the  year  of  the  attachment  its  net 
losses  were  over  twenty  thousand 
dollars,  and  the  day  after  the  at- 
tachment was  levied  defendant  as- 
signed all  its  property  for  the  benefit 
of  creditors,  and  was  hopelessly  in- 
solvent, such  facta  were  sufficient  to 
warrant  an  attachment  on  the  ground 
that  the  collection  of  plafntllT's  de- 
mand would  be  endangered  by  delay 
In  obtaining  Judgment  or  return  of 
no  property  found.  Goepper  v.  Phoe- 
nix Brewing  Co..  115  Ky.  708.  74  SW 


726.  2S  KyL  84.  (2)  An  attachment 
of  mortgaged  realty,  before  judgment 
and  return  of  "No  property  found," 
on  the  ground  that  the  debt  will  be 
lost  by  delay,  will  be  sustained, 
where  the  personal  property  seized 
Is  Insufndent  to  satisfy  the  debt,  the 
evidence  Is  conflicting  as  to  whether 
the  value  of  the  land  Is  sufTlclent  to 
pay  the  mortgage  and  plaintifC's  debt, 
after  an  allotment  of  homestead,  and 
there  Is  evidence  that  defendant 
drinks  to  excess  and  gambles.  Smith 
V.  Kennedy.  36  SW  18.  18  KyL  272. 

[d]  Showing  Insnffldent  to  sw- 
tatn  attaolunent.^ — (1)  Although  a 
merchant  whose  stock  of  goods  has 
just  been  desstroyed  by  fire  has  not 
property  subject  to  execution  sum* 
cient  to  satisfy  the  demand  sued  on, 
yet  the  fact  that  the  Insurance  and 
other  debts  due  him  greatly  exceed 
his  indebtedness,  and  that  be  Is  a 
man  of  established  business  Integ- 
rity, is  sufficient  to  rebut  the  pre- 
sumption that  the  collection  of  plain- 
tiff's demand  wUl  be  endangered  by 
delay,  and  an  attachment  on  that 
ground  cannot  be  sustained.  Downs 
V.  Ringgold,  101  Ky.  892,  41  SW  317. 
19  KyL  689.  (2)  A  few  days  before 
the  attachment  was  Issued,  defend- 
ant's atorehouse  and  stock  of  goods 
were  burned,  he  at  the  time  carrying 
twelve  hundred  dollars  Insurance 
thereon.  He  also  owned  In  cash  and 
accounts  one  thousand  dollars,  and 
always  had  good  credit,  being  a  man 
of  established  Integrity.  Plaintiff  al- 
leged as  ground  for  attachment  that 
defendant  had  not  enough  property 
subject  to  execution  to  satisfy  his 
demand  of  two  hundred  and  twenty- 
eight  dollars,  and  that  its  collection 
would  be  endangered  by  delay.  It 
was  held  that  the  attachment  could 
not  be  sustained.  Robinson  v.  Mc- 
Inteer,  15  KyL  128. 

re]  Partial  denial  of  grounds  by 
defendant, — Where  the  ground  of  at- 
tachment Is  that  defendant  has  not 
enough  property  In  the  state  subject 
to  execution  to  satisfy  plaintiff's  de- 
mand, and  that  its  collection  will  be 
endangered  by  delay  In  obtaining 
judgment  and  return  of  "No  property 
found,"  and  defendant  denies  that  the 
collection  of  the  demand  will  be  en- 
dangered by  delay  In  obtaining  Judg- 
ment and  return  of  "No  property 
found,"  but  falls  to  deny  that  he  has 
not  enough  property  In  the  state 
subject  to  execution  to  satisfy  plain- 
tiff's demand,  the  attachment  should, 
in  the  absence  of  evidence,  be  sus- 
tained, as  the  presumption  of  danger 
from  delay  follows  from  the  admitted 
fact.  Steltler  v.  Hellenbush,  61  SW 
701.  23  KyL  174. 

8.  U.  S. — Strauss  v.  Abrahams.  38 
Fed.  310  (construing  Mis.sourl  stat- 
ute); Hills  V.  Rtockwell,  etc..  Furni- 
ture Co..  23  Fed.  432  (construing 
Michigan  statute);  La  Belle  Iron 
Works  V.  Hill.  22  Fed.  196  (constru- 
ing Missouri  statute). 

Ala. — .Schloss  V.  Rovelsky,  107  Ala. 
596.  18  S  71. 

111. — Nelson  v.  Lelter,  190  111.  414, 
60  NE  851.  83  AmSR  142  [aff  93  III. 
A.  176];  Wadsworth  v.  Laurie.  164 
III.  42.  45  NE  435  [aff  63  Til.  A.  5071; 
Weare  Commn.  Co.  v.  Druley,  156  111. 
25,  41  NE  48,  30  LRA  465  and  note 
[aff  54  111.  A.  391];  JlcXctl.  etc.,  Co. 
v.  Plows.  83  III.  A.  1S6;  Hnrgaciine- 
McKIltrlck  Dry  Goods  Co.  v.  Belt.  74 
111.  A.  581;  Field  v.  Stout,  68  111.  A. 
3«0;  Hanford  v.  Rlchart,  66  111.  A. 
443;  Standard  Oil  Co.  v.  Morrison, 
etc.  Co..  64  IlL  A.  531;  Singer  v. 
Lldwinosky,  36  111.  A.  843;  Keith  v. 


mand  will  be  endangered  unless  the  attachment  is* 
sues.' 

Whm  other  penoiu  jointly  liable.  If  plaintifF 
could  recover  his  demand  by  suing  persons  jointty 
liable  with  defendant,  the  danger  contemplated  by 
the  statate  does  not  exist  and  no  attachment  will  be 
allowed.^ 

McDonald.  31  111.  A.  17;  Dempsey  t. 

Howen,  25  111.  A.  192;  Princeton  nrat 
Nat.  Bank  v.  Hurts,  22  HI.  A.  213; 
Shove  T.  Farwell,  9  lit.  A.  256. 

Ky. — Francis  v.  Burnett.  84  Ky. 
23.  7  KyL  715;  Warner  v.  Everett,  7 
B.  Mon.  262;  Brldgeford  v.  Kentucky 
Glass  Works  Co..  14  KyL  144;  Dunn 
V.  McAlpin.  10  KyL  874. 

La. — Abel,  etc..  Co.  v.  Duffy,  106 
La.  260,  30  S  833;  Poitevent,  etc, 
Lumber  Co.  v.  Standard  Planing 
Mills,  etc..  Co.,  49  La,  Ann.  72,  21  S 
104;  Ferguson  v,  Chastant,  35  La. 
Ann.  339;  Lefevre  v.  Landry,  24  La. 
Am.  82. 

Mich, — McMorran  v.  Moore,  111 
Mich.  101,  71  NW  SOS;  Ionia  First 
Nat.  Bank  v.  Steele,  8X  Mich.  98.  45 
NW  579. 

Nebr.— Steele  V.  Dodd,  14  Nebr.  496, 
16  NW  909. 

N.  J.— KIpp  T.  Salyer,  64  N.  J.  L. 
160,  44  A  843;  Balnbrldge  t.  AUen, 
70  N.  J.  Eq.  366,  61  A  708. 

N,  T. — Casola  v.  Vasquei.  147  N.  T. 
258.  41  NE  617;  J.  H.  Mohlman  Co.  V. 
Landwehr,  87  App.  DIv.  83,  83  NTS 
'1073;  Wallabout  Bank  v.  Military 
Club.  36  App.  Div.  156,  55  NYS  412; 
Shuler  v.  Birdsall.  etc.  Mfg.  Co.,  IT 
App.  Dlv.  228.  46  NTS  725;  Wlldman 
V.  Van  Gelder,  60  Hun  443.  14  NYS 
914.  21  NYCivProc  143;  V.  O.  Pfluke 
Co.  V.  Papullaa,  42  Mtso.  16.  8S  NYS 
541;  Andrews  v.  Sohwarti,  65  HowPr 
190. 

Oh, — Heldenheimer  t.  Ogbom,  1 
Dlsn.  351,  12  Oh,  Dec.  (Reprint)  665; 
American  Engineering  Specialty  Co. 
v.  O'Brien.  28  Oh,  Cir.  Ct.  64;  Hoy- 
man  v,  Beverstock,  8  Oh.  Clr.  Ct.  47J, 
4  Oh.  Clr.  Dec.  491;  Union  Rolling 
Mill  Co.  V.  Packard.  1  Oh.  Clr  Ct.  76, 

1  Oh.  Cir.  Dec.  46;  McFarlan  v.  MIUb, 
7  Oh.  Dec  (Reprint)  706,  4  CIncLBnl 
1064;  Jefferson  NaL  Bank  v.  Purcell, 
6  Oh.  Dec  (Reprint)  986.  8  AmLBec 
744;  Chamberlain  v.  Strong,  8  Oh. 
Dec.  (Reprint)  118,  8  WklyLQas  281; 
Market  Nat.  Bank  t.  Bethel,  33  Cine 
LBul  135.  1  OhS&CP  233;  Market 
Nat.  Bank  v.  Bethel.  32  OhLJ  136. 

Pa. — Dlenelt  V.  Aronla  Fabric  Co., 

2  Pa.  Co.  206. 
S.  C— Bray  Clothing  Co.  T.  Shealy. 

53  S.  C.  12.  30  SE  620. 

S.  D. — German  Bank  v.  Folds,  9  S. 
D.  295.  68  NW  747;  Park  v.  Arm- 
strong. 9  S.  D.  269,  68  NW  739;  Stur- 
gls  First  Nat.  Bank  v.  McMillan.  9 
S.  D.  227.  68  NW  537;  Trebilcock 
Big  Missouri  Min.  Co.,  9  S.  D.  206.- 
68  NW  330. 

Tex. — Needham  Piano,  etc,  Co.  v. 
Hollingsworth,  (Civ.  A.)  40  SW  T50. 

Wash. — Holbrook  v.  Peters,  etc. 
Co.,  8  Wash,  344,  36  P  256. 

"The  Intent  to  defraud  must  exist 
as  a  fact,  and  will  not  be  sustained 
by  the  evidence  of  a  constructive 
fraud  or  fraud  In  law."  Trebilcock  v. 
Big  Missouri  Min.  Co.,  9  S.  D.  206. 
210.  68  NW  330  [quot  In  Peck  v, 
Toland,  27  S.  D.  406,  409,  131  NW 
402]. 

[a]  It  is  moral,  rather  Uuui  oom- 
stmctlve,  fraud  which  la  required  by 
the  code  to  sustain  an  attachment  on 
the  ground  that  defendant  has  dis- 
posed of  his  property  with  Intent  to 
cheat  and  defraud  his  creditors  and 
therefore  a  disposition  of  goods  In 
violation  of  L.  (1902)  p  1249  C  52S. 
providing  that  all  sales  of  an  entire 
stock  of  merchandise  In  bulk  shall 
be  fraudulent  and  void  unless  cer- 
tain things  are  done  Ave  days  before 
the  sale  is  not  ground  for  attach- 
ment. J.  H.  Mohlman  Co.  t.  Land- 
wehr. 87  App.  Dir.  83,  S3  NTS  1073. 


Por  later  omoVi  OerolopmoBta  and  alwagM  in  the  law  see  cumulative  Annotations,  same  tiUewpa^e  and  note  number. 
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[i  69]    F.  Demand  Not  Otherwise  Secnred.<>  In 

some  states  it  is  a  ground  o£  attachment  titat  plain- 
tiff's claim  is  not  otherwise  secured,  or  that  the  se- 
eurity  .given  by  defendant  has,  without  plaintifE's 
fault,  become  valueless."  Under  such  a  provision 
it  is  held  that  a  surrender  by  the  creditor  o£  the 
seeurity  given  for  the  debt  entitles  hiiu  to  sue  out 
an  attacoment.^* 

60]  O.  Befusal  to  Fay  or  Secure  Debt."  The 
statutes  Bometimes  make  it  a  gronnd  for  attachment 
that  one  indebted  on  contract     will  not,  on  de- 


mand/* either  pay  or  secure  the  debt.'"  But  no  at- 
tachment will  be  allowed  if  the  debtor  is  willing  to 
give  reasonable  security  for  the  debt,  even  though 
the  creditor  cannot  convert  such  security  into  cash 
as  quickly  as  he  might  desire.'* 

[I  61]  H.  Fraudulent  Transfer  or  Disposition 
of  Property — 1.  In  General.  The  statutes  generally 
make  a  fraudulent  transfer  or  disposition  of  hu 
property  by  a  debtor  a  ground  for  attachment 
ag^ainst  him.^' 

This  ground  of  attachment  Is  .distinct  from  the 


[b]  Xa  a  fair  vtatM,  however.  If 

the  conveyance  or  transfer  has  the 
effect  of  hindering  and  delaying  credi- 
tors, this  la  sufllclent  regardless  of 
the  debtor's  Intent.  Winter  v.  Kirby, 
6S  Arlt.  471.  fiO  SW  34;  Kingman  Plrat 
Nat.  Bantf  v.  Oerson.  50  Kan.  &89,  32 
P  908;  Wlnfleld  Nat.  Bank  v.  Croco, 
46  Kan.  629,  26  P  942;  Roberts  v. 
Raddfft,  SS  Kui.  S02,  11  P  406;  Gol- 
lOber  V.  MarUn.  SS  Kan.  252,  6  P 
2t7;  Cook  V.  Burnbam,  3  Kan.  A. 
27,  44  P  447;  Joaeph  v.  Levi,  B8  Miss. 
843;  Potter  v.  McDowell.  Sl  Mo.  62; 
Reed  V.  PeUetler,  28  Mo.  173;  Con- 
ran  V.  Penn,  169  Mo.  A.  664,  140  EW 
82;  Simmons  Hardware  Co,  v.  Fight- 
ing The  Flames  Co..  135  Mo.  A.  266. 
lis  SW  467;  Dunham- Buckley  v.  Hal- 
berg.  69  Mo.  A.  609;  Glacier  v.  Wal- 
ker, 69  Mo.  A.  288;  Gens  v.  Harga- 
dine.  56  Mo.  A.  246;  Farmers,  etc.. 
Bank  v.  Price,  41  Mo.  A.  291;  Doug- 
lass V.  Cissna,  17  Mo.  A.  44.  But 
compare  Spencer  v.  Deagle,  34  Mo. 
455;  Belcher,  etc.,  Lumber,  etc.,  Co. 
V.  Drane,  107  Mo.  A.  66,  80  SW  307; 
Burry  County  Bank  v.  RusBey,  74  Mo. 
A  661. 

[c]  In  Mttaohment  to  enforoe  a 
OeeilLo  lien  actual  fraudulent  intent 
need  not  be  showiL  Locke  v.  Boles, 
14  KyL  673. 

[d]  Tlie  motive  or  vlterior  pur- 
pose (1)  of  the  debtor  Is  immaterial. 
Farmers,  etc..  Bank  v.  Price,  41  Mo. 
A  291:  Cooper  v.  Standley,  40  Mo.  A. 
lU;  Douglass  v.  Cissna,  17  Mo.  A. 
44;  Vletor  v.  Henleln,  34  Hun  (N.  T.) 
&62.  67  HowPr  486.  (2)  Thus,  one 
may  have  an  innocent  purpose  In  so 
far  as  the  moral  aspect  of  the  case  la 
concerned  and  yet  in  law  have  an 
actual  fraudulent  Intent,  and  facta 
leading  to  the  Inevitable  conclualon 
that  he  Intended  to  place  property 
out  of  the  reach  of  his  creditors 
would  be  sufficient  to  Justify  an  at- 
tachment. Seckendorf  v.  Ketcham, 
67  HowPr  (N.  T.)  526.  (3)  So  also, 
an  intention  to  pay  the  claims  of 
creditors  with  prospective  profits  will 
not  prevent  an  attachment.  McBryan 
V.  Trowbridge,  125  Mich.  582.  84  NW 
10S4.  (4)  Where  the  uncontradicted 
facta  were  irreconcilable  with  a  law- 
ful purpose,  defendant's  testimony  as 
to  his  motives  was  Inadmissible. 
Curran  v.  Rothschild,  14  Colo.  A.  497. 
60  P  1111. 

t.  wagbt  to  Mttaclunmit  in  utlon 
OB  demuid  otberwlss  secured  see  in- 
fra S{  117-118. 

10.  See  WlUman  v.  Friedman,  3 
Ida.  (Hasb.)  734,  36  P  37. 

[s]  n*  reservKtton  of  title  to 
■Ml  eateto  in  the  vendor  created  such 
a  lien  In  hia  favor  aa  to  debar  htm 
from  invoking  the  remedy  by  attach- 
ment nnder  such  statute.  Willman 
Friedman.  8  Ida.  <Hasb.)  784,  3& 
P  17. 

(b1  The  nnervatlon  of  the  r^t 
te  retake  property  oonditionnUy  sold 

constitutes  security  within  the  mean- 
ing of  such  a  statute.  Mark  Means 
Tranafer  Co.  v.  Hackeoste,  9  Ida.  165, 
T3  P  135. 

Ic]  Waiver  of  riglit. — Where  a 
BUtute  provides,  among  other  things, 
that  an  attachment  may  issue,  if  the 
party  applying  for  the  same  Is  not 
secured  by  mortgage.  Hen,  or  pledge 
upon  real  or  personal  property,  a 
creditor  of  an  insolvent,  after  con- 
senting to  an  aaalgnment  by  him  oC 


all  his  property  for  the  benefit  of 
creditors  under  which  he  Is  certain 
to  receive  his  proportion  of  property 
assigned,  cannot,  without  attacking 
the  assignment  for  fraud  or  other- 
wise, procure  an  attachment  against 
the  insolvent's  property.  EUlng  v. 
Klrkpatrick.  6  Mont.  119.  9  P  900. 

11.  Wooddy  V.  Jamleeon,  4  Ida. 
448,  40  P  61;  Parberry  v.  Woodson 
Sheep  Co..  IS  Mont.  817,  4S  P  278. 

13.  Zmpalnnent  of  Mowity  see  In- 
fra S  87. 

13.  Raver  v.  Webster,  8  Iowa  502, 
66  AmD  96  (holding  that  attachment 
on  this  ground  Is  authorized  only  In 
actions  founded  on  contract). 

[a]  Contract  for  direct  payiaent 
of  moneys— The  contract  of  an  in- 
dorser  of  a  note  or  guarantor  of  a 
bill  of  exchange  is  a  contract  for  the 
direct  payment  of  money,  so  that  an 
attachment  may  issue  against  the 
property  of  such  Indorser  or  guaran- 
tor In  an  action  to  enforce  payment 
of  the  debt  the  same  as  against  the 
acceptor  or  maker,  under  Rev.  St. 
(1887)  i  4302,  authorizing  attach- 
ments on  contracts  "for  the  direct 
payment  of  money."  Armstrong  v. 
Slick.  14  Ida.  208.  93  P  775. 

14.  State  V.  Morris,  50  Iowa  203 
(holding  that  a  demand  for  payment 
iB  a  prerequisite  to  an  attachment  by 
the  state  on  this  ground). 

[a]  What  a  snfitolent  demand. — 
PlaintlCF,  a  surety  for  defendants  on 
a  note,  requested  them,  after  the 
maturity  of  the  not^to  i>ay  or  secure 
It  to  the  holder.  Defenoants  posi- 
tively refused  so  to  do.  A  draft 
which  ptalntltC  procured  the  holder 
to  draw  upon  defendants  was  re- 
turned unpaid,  and  a  letter  accom- 
panying It  was  not  answered.  Plain- 
tiff then  paid  the  note,  and  sued  out 
an  attachment,  on  the  ground  that 
defendants  were  about  to  remove 
from  the  county,  and  that  thoy  re- 
fused to  pay  or  secure  plalntilT.  It 
was  held  that  the  attachment  was 
not  defeated  because  plaintiff  made 
no  demand  upon  defendants  for  pay- 
ment or  security  after  he  took  up  the 
note.  Ruthven  v.  Beckwlth,  84  Iowa 
715,  45  NW  1073,  51  NW  IBS. 

16.  See  Burrows  v.  Lehndorff,  8 
Iowa  96. 

[a]  What  not  snillolent  security. 

—The  execution  of  a  chattel  mort- 
gage by  a  debtor  to  a  creditor  upon 
property  which  is  subject  to  prior 
liens  of  the  same  kind.  If  done  by 
the  debtor,  without  the  knowledge  or 
request  of  the  creditor,  and  if  not  ac- 
cepted by  him,  is  not  such  a  giving 
of  property  In  payment  or  security 
for  the  debt  aa  the  law  requires  In 
order  to  preclude  an  attachment. 
Burrows  v.  LehndortC,  8  Iowa  96. 

[b]  ImpalxmeBt  of  secnxltr^ 
The  fact  that  plaintiff  believed  that 
certain  machinery  belonged  to  de- 
fendant and  was  Included  In  a  bill 
of  sale  to  secure  a  note,  when  In  fact 
It  belonged  to  another  and  was  not 
covered  by  the  bill  of  sale,  was  not 
sufficient  to  sustain  an  attachment 
on  the  ground  that  the  security  had 
been  Impaired  or  rendered  nugatory 
by  any  act  of  defendant.  Whitehead 
V.  New  York,  etc.,  Mln.  Co.,  1  Alaska 
245. 

[c]  xa  tba  alMenoe  of  mioli  a 
Btatiito  "the  mere  fact  tlULt  a  de- 
fendant resists  payment  of  a  claim 


la  not  sufTlclent  ground  for  the  grant- 
Ing  of  a  warrant  of  attachment." 
Technical  Press  v.  Silverman,  142 
App.  Dlv.  423.  425,  126  NTS  833. 

16.  Drummond  v.  Stewart,  8  Iowa 
341. 

17.  Ark. — Farris  v.  Gross,  75  Ark. 
391,  87  SW  633,  5  AnnCas  616. 

Ga. — Carstarphen  Warehouse  Co.  v. 
Fried.  124  Ga.  644,  52  SB  598;  Cooley 
v.  Abbey.  Ill  Ga.  4S9,  36  SE  786; 
Hobbs  V.  Greenfield.  108  Ga.  1.  SO 
SB  2S7. 

111.— Dewey  v.  Eckert,  62  III.  218. 

Mass.' — Lyons  v,  TJrgalones,  189 
Mass.  424.  75  NE  950. 

Mich.— Archer  v.  Laldlaw,  129  Mich. 
198,  88  NW  465. 

Mo. — Beach  v.  Baldwin,  14  Mo.  597; 
Donk  Bros.  Coal,  etc.,  Co.  v.  Kinealy, 
83  Mo.  A.  40;  Dixon  Nat.  Bank  v. 
Western  Lumber  Co.,  68  Mo,  A.  81. 

N.  Y. — Treadwell  v.  Lawlor.  15- 
HowPr  8. 

Okl.— Jaffray  v.  Wolf,  1  OM.  812, 
33  P  945. 

Tex. — ^Armstrong  v.  Ames,  17  Tex. 
Civ.  A.  46,  43  SW  302. 

[a]  The  purpose  of  the  leglsla* 
tnre  In  making  fraudulent  transfer 
of  property  a  ground  for  attachment 
was  to  afford  creditors  a  remedy  ef- 
fectual against  debtors  who  may  be 
disposed  to  be  dishonest,  without  re- 

aulring  such  creditors  to  swear  to  a 
xed  state  of  facta.   Dawley  v.  Sher- 
wln.  6  S.  D.  594,  69  NW  1027. 

[b]  Heoesalty  of  tnuwf«r.^The 
hindering  and  delaying  of  the  credi- 
tor in  the  collection  or  his  debt  must, 
to  authorize  or  uphold  an  attachment, 
be  in  some  manner  connected  with 
the  disposition  or  transfer  of  the 
debtor's  property.  Hosea  v.  McClUre, 
42  Kan.  403,  22  P  317;  Brown  V. 
Morris,  10  S.  C.  467. 

[c}  It  Is  not  snfBoUnt  that  the 
oonveynnoe  would  be  voidable  In 
sqolty.  but  It  must  be  utterly  void 
as  to  creditors  so  as  to  create  a  re- 
sulting trust  In  their  favor,  and  to 
constitute  the  grantee  in  the  deed  a 
trustee  for  their  benefit.  Forster  v. 
Mullanphy  Planing  Mill  Co.,  16 
Mo.  A.  150  [aff  92  Mo.  79,  4  SW 
260]. 

[d]  Previous  consent  by  the  credi- 
tor to  a  speoillo  sale  will  not  pre- 
vent him  from  relying  on  such  sale 
as  a  ground  for  attachment  If  It  Is 
made  with  a  fraudulent  Intent  to 
place  property  beyond  the  reach  of 
creditors.  Dingley  v.  Robinson,  6  Me. 
127. 

[e]  Tlie  fact  that  a  moztffagor  la 
•ellinr  the  mortgaged  stock  of  goods, 
as  contemplated,  but  not  applying  the 
proceeds  to  the  debt,  does  not  author- 
ize a  specific  attachment  Schnabel 
V.  Jacobs.  105  Ky.  774,  49  SW  774, 
20  KyL  1596. 

[f]  Besolndlnir  a  frandnlest  sale 
has  been  held  not  to  defeat  a  credi- 
tor's right  to  attach.  SmIth-McCord 
Dry-Goods  Co.  v.  Perry,  3  Ind.  T. 
258,  S4  SW  812. 

[g]  If  tenants  in  oommon  of  per- 
sonal property  make  separate  convey- 
ances of  their  interest  therein  to  the 
same  purchaser,  and  one  conveyance 
is  fraudulent  and  void  as  against  his 
creditors,  an  ofBcer  may  attach  and 
take  possession  of  the  property  on 
a  writ  against  the  fraudulent  gran- 
tor, and  the  purchaser  cannot  main- 
tain replevin  therefor.    Kimball  v. 
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conceDlment  or  8e<»%tion  of  property  or  an  inten- 
tion to  dispose  of  property  fraudulently/'  although 
not  Inconsistent  therewith.'** 

[$  62]  2.  What  Constitntes  Transfer.  To  consti- 
tute a  transfer  within  the  meaning  of  the  attach- 
ment acts  there  must  be  a  voluntary  alienation  of 
title  by  defendant of  his  own  property."  The 
word  "disposition"  has  been  said  to  have  a  broad 
signification  and  include  all  fraudulent  transfers  of 
property,^^  altbough  it  has  also  been  regarded  as 
including  only  alienations  of  property  which  may 
be  effected  by  mere  delivery  without  a  written  in- 
strument.^' 


[$63]  3.  Property  WhoM  Tniisf«r  Hay  Ailoid 
Ground  for  Attachment.^'  A  ehose  in  action,"  a 
judgment,^^  or  property  situated  outside  of  the 
state  ^  may  be  fraudulently  transferred  so  as  to 
afford  a  ground  for  attachment.  But  a  fraudulent 
transfer  of  land  has  been  held  not  a  ground  for 
attachment  in  Pennsylvania.'* 

[$64]  4.  Amoimt  of  Fropwty  Transferred  or 
Disposed  of.  It  is  not  necessary  that  the  debtor 
should  dispose  of  all  of  his  property,"  but  if  lie 
fraudulently  disposes  of,  conveys,  or  secretes  only 
a  part  of  his  property,  an  attachment  may  be  had.^* 
It  is  not  necessary  m  order  to  sustain  an  attach- 


Thompson,  4  Cush.  (Hass.)  441,  BO 
AmD  799. 

[h]  Duty  of  trial  court  to  a«fln« 
111  III  Tl  haa  been  held  error  for  a 
trial  Judge  to  refuse  to  define  the 
meaning  of  the  phrase  "to  dispose 
of  property  with  the  intent  to  de- 
fraud creditors,"  Matthews  v.  Boyd- 
8tun,  (Tex.  Civ.  A.)  31  SW  814. 

[1]  Tha  frandnlant  recolpt  of  prop- 
arty  is  not  a  ground  for  attachment. 
Bangs  Milling  Co.  v.  Burns,  lo2  Mo. 
350,  53  SW  923;  Rowland  v.  Marshall. 
127  N.  C.  427.  37  SB  462. 

[J1  Tli«  IwUtf  Of  tli«  oradltoT,  al- 
though honest  and  sincere,  that  his 
debtor  la  disposing,  or  Is  about  to 
dispose  of  his  property  with  the  pur- 
pose of  defrauding  or  injuring  his 
creditors,  will  not  justify  an  attach- 
ment, unless  the  fact  Is  as  the  credi- 
tor believes  it  to  be.  Auge  v.  Vartol, 
Mann.  Unrep.  Cas.  (La.)  224. 

[li]  Bemady  not  avaUa1>l*  to  ■•- 
cnrad  creditor^— Where  plaintiffs  had 
taken  a  mortgage  to  secure  the  pay- 
ment of  their  advances  to  dofendant, 
and  the  value  of  the  property  mort- 
gaged was  about  equal  to  their  claim, 
an  attachment  will  not  be  sustained, 
although  defendant  sought  to  dispose 
of  his  property.  Arcadia  Cotton  Oil 
^Tlll,  etc..  Co.  V.  Fisher,  120  La.  1076, 
46  8  28. 

[1]    Proof  limited  by  amaavlt^ 

(1)  Where  an  attachment  affidavit 
charges  a  fraudulent  disposition  of 
property  by  a  firm,  plaintiff  is  lim- 
ited in  his  proof  to  that  class  of 
transfers.  Albuquerque  First  Nat. 
Bank  v.  Lesser.  9  N.  M.  604,  68  P 
345.  (2)  Where  a  Judgment  creditor 
caused  no  execution  to  be  Issued 
against  the  Judgment  debtor  for  eight 
years,  and  made  no  effort  to  collect 
the  same,  although  the  debtor  was 
possessed  of  unencumbered  land  dur- 
ing more  than  four  years  of  such 
period,  from  which  the  creditor,  by 
the  exercise  of  diligence,  might  have 
satisfied  his  Judgment,  and  continued 
quiescent  while  the  debtor  acquired 
other  property,  which  he  transferred 
to  his  wire,  and  which  she  disposed 
of,  he  was  not  entitled  to  an  attach- 
ment on  the  ground  that  such  prop- 
erty had  been  transferred  so  as  to 
hinder  and  delay  the  collection  of  his 
debt.  Loveland  v.  Kearney,  14  Colo. 
A.  463.  60  P  584. 

[m]  Transfer  of  property  bald  not 
to  constltTita  fraudulent  Olspoaltloii. 
— Moeller  v.  Van  Loo  Cigar  Co.,  180 
111.  A.  435. 

18.  Culbertson  v.  Cabeen,  29  Tex. 
247;  Garner  v.  Burleson.  26  Tex.  348; 
Hopkins  v.  Nichols,  22  Tex.  206. 

19.  Dunnenbaum  v.  Schram,  59 
Tex.  281. 

20.  Kendall  v.  Kennedy,  8  KvL 
532  (holding  that  a  fraudulent  dis- 
position of  property  and  an  Intent  to 
dispose  of  property  fraudulently  are 
not  Inconsistent  grounds  of  attach- 
ment). 

ai.  McMorran  v.  Moore,  113  Mich. 
101,  71  NW  505. 

[a]    M.  oonfesalon  of  Jadgmant  by 

a  deotor  Is  UiJUiiUy  reparded  as  a 
voluntary  transfer.  Field  v.  Liver- 
man,  17  Mo.  218;  Kubtnsky  v,  Ull- 
man,  4  Pa.  Dist.  126;  DItchbum  v. 
Jermyn,  etc.  Co-operative  Assoc,  13 


Pa.  Co.  1;  Simon  v.  Johnson,  7  Kulp 
(Pa.)  166;  Terry  v.  Knoll,  3  Kulp 
(Pa.)  272;  Johnson  v,  Heidenheimer, 
65  Tex.  263.  But  see  Lennig  v.  Sen- 
ior, 21  WklyNC  (Pa.)  379  (where  the 
court  said  that  technically  It  was  not 
defendant  who  was  disposing  of  his 
property  by  confessing  a  Judgment, 
but  It  was  the  law  which  was  dispos- 
ing of  It  for  him). 

[b]  A  transfer  wMcb  Is  not  vol- 
nntazT  does  not  constitute  fraud,  as 
a  matter  of  law,  although  It  will 
necessarily  hinder  or  delay  creditors, 
or  possibly  prevent  the  collection  of 
their  claims.  McMorran  v.  Moore, 
113  Mich.  101,  71  NW  506. 

39.  Couldren  v.  CauEhey,  29  Wis. 
317. 

[a]  A  division  of  firm  propartv 
by  pwtaun  amonv  tbemsalTas  Is  a 

sufficient  conveyance  to  Justify  at- 
tachment if  done  with  a  fraudulent 
Intent.  Cox  v.  Peoria  Mfg.  Co.,  4S 
Nebr.  660,  60  NW  933. 

[b]  Tlia  withdrawal  of  partner- 
alilp  property  (1)  for  his  own  use 
by  the  manager  of  the  partnership 
has  been  held  a  fraudulent  disposi- 
tion of  It.  Winner  v.  Kuehn,  97 
Wis.  394,  72  NW  227.  (2)  Giving 
a  Judgment  note  Is  a  conveyance 
of  property.  Ross  v.  Roth,  13  Pa. 
Co.  14. 

[c]  Baonrlng-  roods  on  credit  for 
on«  firm  and  ■aUlng  hy  anothaz. — 

Whore  a  purchaser  secured  goods  on 
credit,  by  representing  that  he  was 
"behind"  certain  Arms,  and  the  goods, 
when  shipped,  were  received  and 
placed  on  sale  by  other  firms,  this 
was  held  to  be  a  transfer  of  the 
goods  Justifying  an  attachment  by 
the  creditor.  Klrkendall  v.  Shorey, 
28  Nebr.  631,  44  NW  992. 

[d]  A  mere  depoait  of  property 
for  safe-kaapiuff  by  the  debtor  Is  not 
a  sufficient  transfer.  Couldren  v. 
Caughey,  29  Wis.  317. 

[e]  Basardlng  money  or  credit  In 
■pacnlatlon  Is  not  a  sufficient  con- 
veyance of  property  to  Justify  an  at- 
tachment. Chicago  Union  Nat.  Bank 
V.  Mead  Mercantile  Co.,  161  Mo.  149, 
62  SW  196. 

sa.  Albugaerqae  First  Nat.  Bank 
v.  Lesser,  9  N.  M.  604,  68  P  345. 

[a]  A  transfer  hy  one  partner  Is 
not  sufficient  where  the  alleged 
ground  Is  a  transfer  by  the  Arm. 
Albuquerque  First  Nat.  Bank  v.  Les- 
ser. 9  N.  M.  604.  58  P  345. 

84.  Empire  Warehouse  Co.  v.  Mal- 
lett,  84  Hun  661,  32  NTS  861;  Camp- 
bell V.  Jackson.  80  Wis.  48,  49  NW 
121. 

[a1    Title  in  tba   debtor  to  the 

property  transferred  Is  essential. 
Empire  Wnrehouse  Co.  v.  Mallett.  84 
Hun  661.  32  NTS  Sfil;  Trov  Cent.  Nat. 
Bank  v.  Ft.  Ann  Woolen  Co..  24  NTS 
640  [aff  143  N.  T.  624  mem,  37  NE 
827  mem]:  Allen  v.  Horschorn.  9 
AbbPrNS  (N.  T.)  80;  German  Bank 
V.  Dash,  60  HowPr  (N.  Y.)  124. 

[b]  Pledged  property. — Where  de- 
fendant transferred  property  which 
he  had  pledged  to  another  by  deposit- 
ing warehouse  receipts.  It  was  held 
that  he  had  sufficient  title  to  make 
a  transfer  of  the  property  as  his 
own.  German  Bank  T.  Meyer.  66 
Hun  8S,  8  NTS  205.    See  also  Bank 


of  Commerce  v.  Payne,  86  Ky.  446.  S 
SW  856,  10  KyL  43. 

[c]  An  ezecntor  who  has  left  the 
state  may  be  sued  and  his  projierty 
attached  on  the  ground  that  he  has 
wrongfully  and  unlawfully  disposed 
of  and  converted  the  property  of  the 
estate.  Van  Camp  v.  Searle,  147  N. 
Y.  150,  41  NE  427  [aff  79  Hun  1!4, 
29  NYS  757,  24  NTClvProc  16]. 

as.  Howard  v.  Caperon,  3  Tex.  A 
Civ.  Cas.  1  318. 

96.  Bullene  v.  Smith,  73  Mo.  151, 
161  (where  the  court  aald:  "The  word 
'disposed,'  as  used  In  this  subdivi- 
sion of  the  statute  was,  we  think,  in- 
tended to  cover  and  does  cover  all 
such  alienations  of  property  as  may 
be  made  In  ways  not  otherwise 
pointed  out  In  the  statute:  for  exatn- 
ple,  such  as  pledges,  gllt&  pawns, 
bailments  and  other  transfers  and 
alienations  as  may  be  effected  by 
mere  delivery,  and  without  the  use 
of  any  writing,  assignment  or  con- 
veyance"). See  also  Conran  v.  Pern, 
159  Mo.  A.  664.  140  SW  82  (holding 
that  Rev.  St.  [1909]  i  2294  subd  8, 
authorizing  an  attachment  where  do- 
fendant has  fraudulently  disposed  of 
his  property  so  as  to  hinder  or  de- 
fraud creditors,  does  not  apply  to 
conveyances  of  property,  subd  7  only 
applying  thereto). 

87.  Transfer  of  asempt  property 
see  infra  {  76. 

38.  Bibb  v.  Smith.  1  Dana  (Ky.) 
580;  Wilson  v.  Beadle,  2  Head  (Tenn.) 
510.  _ 

89.  Gribble  v.  Ford,  (Tenn.  Ot. 
A.)  52  SW  1007. 

30.  Kibbe  V.  Wetmore,  31  Hun 
(N.  T.)  424. 

31.  Continental  Nat.  Bank  v. 
Draper,  89  Pa.  446;  Kline  v.  O'Don- 
nell.  1  Pa.  Dlst.  741.  11  Pa.  Co.  38. 

38.  Johnson  v.  Laughlln,  7  Kan. 
359;  Dixon  Nat.  Bank  v.  Western 
Lumber  Co..  68  Mo.  A.  81;  Wildman 
V,  Van  Gelder.  60  Hun  443.  14  NTS 
914.  21  NYCIvProc  143;  Welller  v. 
Schrelber.  63  HowPr  (N.  Y.)  491. 

33.  Ind. — Flannagan  v.  Donaldson, 
85  Ind.  517. 

Kan. — Johnson  ▼.  Laughlln,  7  Kan. 
359. 

Ky.— Klelne  v.  NIe,  88  Ky.  643,  11 
SW  500.  11  KyL  683;  Bank  of  Com- 
merce v.  Payne,  86  Ky.  446.  8  SW 
856,  10  KyL  43. 

Mo. — Kurtz  V.  Lewis  TotCht,  etc.. 
Co.,  86  Mo.  A.  649;  Dixon  NbX.  Bank 
V.  Western  Lumber  Co.,  68  Ho.  A.  81. 

N.  T. — WeUler  v.  Schrelber.  68 
HowPr  491;  Treadwell  v.  Lawlor,  15 
HowPr  8. 

"The  real  substance  of  the  Issne 
was,  did  the  defendant  intend  to  hin- 
der and  delay  his  creditors  by  fraud- 
ulently concealing,  removing  or  dis- 
posing of  his  property?  This  could 
be  as  effectually  done  by  concealing, 
removing  or  disposing  of  a  part  of 
his  property,  as  by  concealing,  remov- 
ing or  disposing  of  the  whole  of  it 
The  appellant's  construction  of  the 
act  would  nullify  it;  for,  in  every 
case,  as  a  fraudulent  debtor  could 
retain  a  portion  of  his  property— 
however  small — subject  to  the  claims 
of  his  creditors,  and  thus  avoid  the 
effect  of  the  statute;  and  it  would 
be  almost  Impossible  In  any  case  W 
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meat,  for  plaintiff  to  show  that  defendant's  prop- 
erty remaining  after  suefa  disposition  is  insufficient 
to  pay  his  debts." 

65}  5.  Time  of  Transfer  or  Disposition.  In 
order  to  warrant  an  attachment  the  transfer  or  dis- 
position of  property  must,  ordinarily,  have  been 
made  after  plaintiff's  claim  was  in  existenee,^^  al- 
though a  previous  transfer  might  be  sufficient  where 
the  debtor  intended  at  the  time  to  contract  the  par- 
ticular debt  for  which  attachment  is  sought  and 
defrand  the  creditor.'^  The  attachment  must  be 
sought  within  a  reasonable  time  after  the  transfer 
relied  on,"  or  within  the  statutory  period  there- 
after if  one  is  prescribed.'" 

[$66]  6.  Necessi^  for  Injwy  to  Attaching 
Orator.  In  order  to  support  an  attachment  on  the 
gtotmd  under  consideration,  it  most  be  made  to  ap- 

an  attaching:  creditor  to  establish  that 
all  of  the  defendant's  property  was 
about  to  be.  or  had  been,  fraudulently 
concealed,  removed  or  disposed  of." 
Taylor  v.  Myers,  34  Mo.  81.  82. 

[a]  A  ttKu&vXmt  dispostUoii  of  a 
TMTt  Of  til*  MMta  of  a  vartnwahlp, 
by  one  member  thereof  la  a  valid 
cause  for  an  attachment  to  Issue 
against  the  partnership  assets.  Wll- 
8on-Obear  Grocery  Co,  v.  Cole,  2G 
Uo.  A.  5. 

M.  Hoffman  v.  Henderson,  145 
Ind.  613.  44  NE  629:  Barry  County 
Bank  v.  Russey.  74  Mo.  A.  651. 

3S.  Hobbs  V.  Greenfield,  103  Ga.  1, 
30  SE  257:  Prunk  v.  Williams,  28 
Ind.  528;  Bauer  Grocery  Co.  v.  Smith, 
74  Mo.  A.  419;  Trebilcock  v.  Big 
Missouri  Mln.  Co.,  9  S.  D.  206,  68 
NW  330. 

[a]  XUutrattoiui«— (1)  Where  a 
mortsago  was  put  on  record  a  year 
before  the  debt  was  contracted  and 
there  was  no  concealment  or  mls- 
representatlon.  no  ground  for  attach- 
ment  existed.  Allen  v.  Ftiget,  42 
Kan.  672,  82  P  725.  <2)  One  cannot 
attach  on  the  Eround  that  a  mortgage 
girai  before  he  became  a  creditor 
was  with  Intent  to  defraud,  if  he  had 
eitlier  actual  or  oonstructlTe  notice 
of  it  before  he  gave  credit.  Trebil- 
GOck  T.  Big  Missouri  Hln.  Co..  9  S. 
D.  206.  «8  NW  330. 

[b]  Aooeptano*  of  mw  notes  to 
MtUement  of  an  open  aoeonnt  is  a 
creation  of  a  new  debt,  and  a  fraudu- 
lent transfer  made  prior  thereto  af- 
fords no  ground  for  attachment. 
Herahfleld  v.  IjOwenthal,  35  Kan.  407, 
11  P  173. 

[c]  As  admlttedlr  frandnlsnt 
transfer  need  not  be  shown  by  plaln- 
lifT  to  have  been  made  prior  to  suing 
out  the  attachment;  that  will  be  pre- 
sumed in  his  favor.  Nebraska  Mo- 
ilne  Plow  Co.  v.  Fuehring,  52  Nebr. 
541,  72  NW  1003. 

[d]  Gift  While  OTsrdne  mortgage 
outatandlng'. — In  1880  defendant  exe- 
cuted a  bond  and  mortgage  to  her 
father-in-law  on  land  on  which  the 
mortgagee  resided.  The  mortgage 
became  due  in  one  year,  but  for  more 
Ihan  seventeen  years  no  effort  was 
made  to  enforce  payment  of  the  mort- 
gage or  interest  thereon,  when  the 
property  was  sold  at  foreclosure  for 
much  less  than  the  amount  due  on 
the  bond.  The  mortgagee  died  In 
1S85,  but  no  administration  was  taken 
out  on  his  estate  until  the  time  of 
foreclosure.  Twelve  years  after  the 
mortgage  became  due,  the  mortgagor 
received  money,  which  she  gave  to 
her  daughter.  It  was  held  that  such 
gift  was  not  such  a  fraudulent  dis- 
position of  her  property  as  to  entitle 
the  assignee  of  the  bond  to  a  writ 
of  attachment.  Klpp  v.  Salyer.  64 
K.  J.  L.  160.  44  A  843. 

ae.  Bergson  v.  Dunham,  (Tex.  Civ. 
A.)  40  SW  17. 

ta]  A  previous  transfer  whloh 
*as  eonoMlsd  might  be  a  ground  for 
attachment  upon  the  ground  of  fraud 


In  incurring  the  liability.  See  Infra 
)  91. 

37.  See  Allen  v.  Herschom,  9 
AbbPrNS  (N.  Y.)  80  (where  an  at- 
tachment on  the  ground  of  a  fraudu- 
lent conveyance  made  nearly  four 
years  previously  was  not  allowed  be- 
cause the  creditor  did  not  show  a 
satisfactory  reason  for  his  delay). 

[a]  A  delay  of  eight  rears  in 
bringing  the  attachment  suit  was 
held  to  bar  the  ground  for  attach- 
ment. Loveland  v.  Kearney,  14  Colo. 
A.  463,  60  P  584. 

[b]  A  convey anoe  to  tmstees  on 
a  secret  trust  is  a  continuing  fraud 
and  will  afford  a  ground  for  attach- 
ment in  an  action  based  on  debts 
contracted  subsequent  to  the  trans- 
fer. Boatwlck  V.  Blake,  145  111.  85, 
34  NB  38. 

38.  Nelson  v.  Letter,    190  III.  44, 

60  NB  851,  83  AmSR  142  [aff  93  111. 
A.  176];  Hanford  v.  Rlchart,  66  111. 
A.  443;  Strauss  Bros.  Co.  v.  White, 

61  in.  A.  171. 
38.    Zelgler  v.  Cox,  63  111.  48;  Shef- 
field V.  Oay,  S2  Tex.  225. 

[a]  Vh«  effeot  of  the  tranafar 
must  be  to  hinder  and  delay  credi- 
tors. Keith  V.  McDonald,  31  IIL  A. 
17. 

40i  Hoffman  v.  Henderson,  145 
Ind.  613,  44  NE  629;  Flannagan  v. 
Donaldson,  85  Ind.  617;  Rock  Island 
Nat.  Bank  v.  Powers,  134  Mo.  432,  34 
SW  86»,  36  SW  1132;  Elkhart  Bank 
V.  Western  Lumber  Co.,  59  Mo.  A. 
817. 

41.  Parrott  v.  Mayer,  31  Misc.  BO. 
64  NYS  649. 

Amonnt  of  ptoparty  transferred  or 
disposed  of  gcnarally  see  aupra  §  64. 

43.  Farris  v.  Gross,  75  Ark.  391. 
87  SW  683,  5  AnnCas  616;'  Needham, 
etc.,  Co.  v.  Holllngsworth,  (Civ.  A.) 
40  SW  750  [aft  91  Tex.  49.  40  SW 
787];  Wlngo  v.  Purdy,  87  Va.  472,  12 
SB  970. 

[a]  The  mere  fact  that  a  debtor 
converted  his  business  Into  a  oorpo- 
ratlon,  and  transferred  his  assets  to 
It,  wilt  not  sust.aln  an  attachment  on 
the  ground  of  fraudulent  conveyance 
of  property,  without  evidence  of 
fraudulent  Intent.  Union  Rolling 
Mill  Co.  V.  Packard,  1  Oh.  Clr.  CL  76. 
1  Oh.  Clr.  Dec.  46. 

43.  U.  S. — Strauss  v.  Abrahams, 
32  Fed.  310  {construing  Missouri 
statute):  Hills  v.  Stockwell,  etc.,  Fur- 
niture Co.,  23  Fed.  432  (construing 
Michigan  statute) ;  La  Belle  Iron- 
Works  V.  Hill.  22  Fed.  195  (constru- 
ing Missouri  statute). 

Ala. — Schloss  V.  RovelBky,  107  Ala. 
596,  18  S  71. 

lil.— Nelson  V.  Letter.  190  III.  414. 
60  NB  851,  S3  AmSR  142  [aff  93  HI. 
A.  176];  Weare  Commn.  Co.  v.  Druley. 
156  111.  25,  41  NE  48,  30  LRA  465 
[aff  54  111.  A.  391];  Moeller  v.  Van 
Loo  Cigar  Co.,  180  III.  A.  435;  Har- 
gadlne-MoKIttrlck  Dry  Goods  Co.  v. 
Belt,  74  III.  A.  581:  Hanford  v.  Rich- 
art,  66  111.  A.  443;  Singer  v.  Lldwino- 
sky,  36  111.  A.  343;  Dempsey  v.  Bow- 


pear  that  the  attachii^  creditor  is  injured  by  the 
transfer  or  disposition  relied  on.*' 

67]  7.  Insolvency  of  Debtor.  It  is  not  essen- 
tial to  an  attachment  on  the  ground  that  the  debtor 
has  fraudulently  transferred  or  disposed  of  prop- 
erty that  the  debtor  should  be  insolvent,*"  although, 
where  he  is  not  so,  it  must  be  shown  that  a  material 
portion  of  his  property  has  passed.*^ 

68]  8.  Intent  of  Debtor— a.  In  General.  This 
ground  of  attachment  rests  mainly  upon  the  intent 
of  the  debtor,*^  and  as  a  general  rule  fraud  in  law 
or  constroetive  fraud  in  making  the  conveyance  is 
not  sufficient  to  constitute  the  same  a  fraudulent 
transfer  within  the  meaning  of  the  attachment  stat- 
utes, but  must  be  actuated  by  an  actual  fraudulent 
purpose  or  intent." 
There  is  a  snfficient  fraadnleat  intent,  where  the 

en,  25  HI.  A.  192;  Princeton  First 
Nat.  Bank  v.  Kurtz,  22  III.  A.  213; 
Shove  V.  Farwell,  9  III.  A.  253  [aff 
105  111.  61]. 

Ky. — ^Warner  v,  Everett.  7  B.  Mon. 
262;  Bridgeford  v.  Kentucky  Glass 
Works  Co..  14  KyL  144.  But  see 
Locke  V,  Boles,  14  KyL  573. 

La. — Abel,  etc,  Co.  v.  Duffy,  106  La, 
260,  30  S  833;  Ferguson  v.  Chaatant, 
35  La,  Ann.  339;  Lefevre  v.  Landry, 
24  La.  Ann.  82. 

Mich. — McMorran  v.  Moore,  113 
Mich.  101.  71  NW  605;  Ionia  First 
Nat.  Bank  v.  Steele.  81  Mich.  93,  4S 
NW  579. 

Minn. — Crookston  State  Bank  v. 
Lee,  124  Minn.  112.  144  NW  433. 

Mo. — Conran  v,  Fenn.  159  Mo.  A. 
664,  140  SW  82.  But  see  Spencer  v. 
Deagle,  34  Mo.  455;  Barry  County 
Bank  v.  Russey,  74  Mo.  A.  651.  Con- 
tra Potter  V.  McDowell,  31  Mo.  62; 
Reed  V.  Pelletier,  28  Mo.  173;  Sim- 
mons Hardware  Co.  v.  Fighting  the 
Flames  Co.,  135  Mo,  A.  266.  115  SW 
467;  Dunham-Buckley  v,  Halberg,  69 
Mo.  A  609;  Glacier  v.  Walker,  69 
Mo.  A.  288;  Oens  v.  Hargadlne.  63 
Mo.  A,  245;  Farmers,  etc..  Kink  v. 
Price,  41  Ho.  A.  291;  Douglass  v. 
Cissna.  17  Mo.  A.  44. 

Nebr.— Steele  v.  Dodd.  14  Nebr,  496, 
16  NW  909. 

N.  J.— Kipp  V.  Salyer,  64  N.  J,  L. 
160,  44  A  843, 

N.  Y. — J.  H.  Mohlman  Co.  v,  Land- 
wehr.  87  App.  Dlv.  83.  83  NYS  1073; 
Wildman  v.  Van  Gelder,  60  Hun  443, 
14  NYS  914,  21  NTCivProc  143;  An- 
drewa  v.  Schwartz,  55  HowPr  190. 
See  also  Harding  v,  Elliott,  12  Misc. 
521.  33  NYS  1095  [rev  on  other 
grounds  91  Hun  502,  36  NYS  648]. 

Oh. — Heldenhelmer  v.  Opborn,  1 
Dlsn,  351,  12  Oh.  Dec.  (Reprint) 
665 ;  Hoyman  v.  Beverstock,  8  Oh. 
Cir.  Ct  473,  4  Oh.  Clr.  Dec.  491; 
Union  Rolling  Mill  Co.  v.  Pack- 
ard. 1  Oh.  Clr.  Ct.  76,  1  Oh.  Cir.  Dec, 
46;  McFarlan  v.  Mills,  7  Oh.  Dec. 
(Beprtnt)  706,  4  ClncLBul  1064:  Jef- 
ferson Nat.  Bank  v.  Purcell,  6  Oh, 
Dec.  (Reprint)  936,  8  AmLRec  744; 
Chamberlain  v.  Strong,  3  Oh.  Dec. 
(Reprint)  118,  3  WklyLGaz  281;  Mar- 
ket Nat.  Bank  v.  Bethel,  32  ClncLBul 
135,  1   OhS&CP  233. 

Pa,— Dlenelt  v,  Aronia  FabHc  Co., 
2  Pa.  Co.  206. 

S.  C, — Bray  Clothing  Co.  v.  Shealy, 
53  8.  C.  12,  30  SE  620. 

S.  D, — German  Bank  v.  Folds,  9 
S.  D.  295,  68  NW  747;  Rirk  V.  Arm- 
Strong.  9  S.  D.  269,  68  NW  739:  Stur- 
gis  First  Nat.  Bank  V.  McMillan.  9 
S.  D.  227,  68  NW  537. 

Tex. — Needham  Piano,  etc,  Co.  v, 
Holllngsworth,  (Clv.  A.  1897)  40  SW 
750   [aff  91  Tex.  49.  40  SW  7871- 

Wash. — Holbrook  v.  Peters,  etc, 
Co..  8  Wash.  344,  36  P  256. 

Wis. — Germania  Nat,  Bank  v.  Lach- 
enmaler.  156  Wis.  573,  146  NW  779; 
St.  Louis  Clay  Products  Co.  v,  Chris- 
topher,   152  Wis.    603,   140   NW  351. 
But  see  Charleston  Co-op.  v.  Allen, 
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debtor  intends  to  delay  his  creditors,"  to  place  his 
property  so  that  one  creditor  cannot  attach  and  get 
all,*"  or  to  force  creditors  to  compromise  by  means 
of  the  conveyance;**  but  a  transfer,  the  only  pur- 
pose of  which  was  to  compel  the  creditor  to  seek 
the  enforcement  of  his  claim  in  the  state  of  the 
debtor's  domicile,  has  been  held  not  to  furnish  a 
ground  for  attachment.*^ 

intention  of  tiie  transferee  who  receives  the 
property  is  immaterial.*^ 

[5  69]  b.  Proof  of  Intent.  The  burden  of  show- 
ing a  fraudulent  intent  upon  the  part  of  the  debtor 
rests  on  the  attaching  creditor;*'  but  the  question 
of  when  it  was  establuhed,  so  as  to  justify  the 


granting  of  a  warrant  or  attachment,  must  depend 
largely  upon  the  particular  facts  and  cireumstaaees 
of  each  ease.''*'  It  is  not  necessary  that  such  inten- 
tion should  be  .positively  proved,^^  as  it  may  be  in- 
ferred from  the  acts  and  conduct  of  the  party,^^ 
by  an  application  of  the  rule  that  a  person  is  pre- 
sumed to  intend  the  necessary  and  natural  conse- 
quences of  his  voluntary  acts.*'  Accordingly,  on 
the  issue  of  intent,  it  is  permissible  to  show  the 
acts  and  declarations  of  the  debtor,"  before  or  at 
the  time  of  the  transfer  alleged  to  be  fraudulent," 
and  it  has  also  been  held  permissible  to  show  his 
acts  and  declarations  subsequent  to  sncfa  transfer.** 
But  declarations  of  the  transferee  are  not  snfEideDi 


40  Utah  575.  123  P  578.  AnnCaslSHD 
1092  and  note.  Infra  }  70. 

Contra  Joseph  v.  L.evi,  58  MIrs.  843. 

44.  KelloK  V.  RichardBon,  19  Fed. 
70;  Sherrill  v.  Bench,  37  Ark.  B60; 
Curran  v.  Rothschild,  14  Colo.  A.  497, 
60  P  1111;  Gray  v.  Neill,  86  Ga.  188, 
12  SE  362. 

[a]  A  apMifto  Intmtt  to  daflrsnd, 
hlndw,  or  dtlar  plalnUS  in  the  col- 
lection of  his  deot  is  not  necessary, 
but  It  Is  sufficient  If  such  an  Intent 
exists  as  to  any  creditor.  Clayton  v. 
Clark.  76  Kan.  832.  92  F  1117.  123 
AmSR  169. 

45.  McBryan  t,  Trowbridge,  125 
Mich.  642.  84  NW  1084:  Kingman  v. 
Weiser,  48  Nebr.  834,  67  NW  941. 

46.  Collier  v.  Hanna,  71  Md.  253, 

17  A  1017. 

47.  Harding  v.  Elliott.  12  Misc. 
521,  33  NYS  1095  [rev  on  other 
grounds  91  Hun  502,  36  NYS  6481. 

48.  Spear  v.  Joyce,  27  111.  A.  456; 
Pettlngill  V.  Drake.  14  111.  A.  424; 
Barry  County  Bank  v.  Russey,  74  Mo. 
A.  651;  Miller  v.  McNaIr,  65  Wis.  452, 
27  NW  333. 

48.  V.  8. — Strauss  v.  Abrahams, 
82  Fed.  310. 

D.  C. — ^Danlela  v.  Solomon,  11  App. 
163. 

Kan. — Hasie  v.  Connor,  E3  Kan.  713, 
37  P  128;  McPlke  V.  Atwell,  34  Kan. 
142,  8  P  118. 

La.. — Fidelity,  eta,  Co.  v.  Johnston, 
117  La.  880,  42  S  357;  New  Iberia 
Bank  v.  Martin,  52  La.  Ann.  1628.  28 
S  ISO. 

Mich. — McMorran  v.  Moore,  113 
Mich.  101,  71  NW  505;  Brace  v.  Ber- 
dan.  104  Mich.  356.  62  NW  568. 

Minn. — Schoeneman  v.  Sowte.  102 
Minn.  466,  113  NW  1061. 

Miss. — Roach  v.  Brannon,  57  Miss. 
490. 

Mo. — Belcher,  etc..  Lumber,  etc., 
Ca  T.  Drane.  107  Mo.  A.  M.  80  8W 
307;  Noyes  v.  Cunningham,  61  Mo.  A. 
194. 

N.  J.— KIpp  V.  Salyer.  64  N.  J.  L. 
160,  44  A  843. 

N.  Y. — Durkin  v.  Paten,  97  App. 
Div.  189.  89  NYS  622;  J.  H.  Mohl- 
man  Co.  v.  I<andwehr,  87  App.  Div. 
83,  83  NYS  1073:  Levy  v.  Goldstein, 

18  Misc.  639,  43  NYS  774;  Hill  v. 
Atanasiq,  127  NYS  344. 

OKI. — Durant  First  State  Bank  v. 
Smith.  43  Okl.  320.  140  P  150. 

Pa. — Netter  v.  Harding.  6  Pa.  Bl.it. 
169,  18  Pa.  Co.  353;  Flagg  V.  Mitchell, 
5  Pa.  Dist.  774,  19  Pa.  Co.  32. 

S.  D. — German  Bank  v.  Folds,  9 
S.  D.  295,  68  NW  747;  Trebilcock  v. 
Big  Missouri  Mln.  Co.,  9  S.  D.  206, 
68  NW  330. 

"The  articles  authorizing  the  writ 
of  attachment  for  cause  alleged  were 
not  intended  to  afford  a  conservatory 
remedy  In  all  cases  In  which  a  credi- 
tor has  suspicions  which  are  not  af- 
terwards sustained  by  sufficient  af- 
firmative evidence  of  Intention  to  do- 
fraud."  Fidelity,  etc.,  Co.  v.  John- 
ston, 117  La.  880.  887,  42  S  357. 

[a]  "Actiul  fraud  la  not  to  be 
presiuned,  and  before  found  must  be 
established  by  facts  showing  such 
intent."  V.  G.  Pfluke  Co.  v.  Papu- 
Uas,  42  Misc.  15,  17.  85  NTS  541. 

[b]  Proof  of  fntnanlaat  latent  la 


MMntlal  to  Jariadiotloii.  and  on  fail- 
ure of  such  proof  the  proceedings 
should  be  dismissed.  WIngo  v.  Pur- 
dy,  87  Va.  472,  12  SB  970. 

60.  Levy  v.  Goldstein,  18  Ulso. 
639.  43  NYS  774. 

51.  White  V.  Leszynsky,  14  Cal. 
165. 

"Fraudulent  intent  Is  not  a  physi- 
cal entity  which  can  be  seen  and  felt, 
but  a  condition  of  the  mind  beyond 
the  reach  of  the  senses — ^usually  kept 
secret — not  very  likely  to  be  con- 
fessed, and  therefore  can  only  bo 
proved  by  unguarded  expressions, 
conduct,  and  circumstances  gener- 
ally." Roddey  v.  Erwin,  31  S.  C  36. 
46,  9  SE  729. 

S8.  U.  S. — Strauss  T.  Abrahams, 
32  Fed.  310. 

Ark. — Semmes  v.  Underwood,  64 
Ark.  416,  42  SW  1069;  Hanks  v.  An- 
drews. 53  Ark.  327,  13  SW  1102. 

Gsi. — Hobbs  v.  Greenfield,  103  Ga. 
1,  30  SE  257. 

Ky. — Frank  v.  Mlnsterketter,  99 
SW  219,  30  KyL  485;  Rice  v.  Tol- 
bert.  47  SW  323.  20  KyL  674;  Wil- 
son V.  Stoner,  5  Ky.  Op.  746. 

La.— Abel.  etc..  Co.  v.  Duffy.  106 
La.  260,  30  S  833;  Joseph  Bowling 
Co.  V.  Colvln.  49  La.  Ann.  1340.  22  S 
374;  Poltevent,  etc.,  Lumber  Co.  v. 
Standard  Planing  Mills,  etc.,  Co..  49 
La.  Ann.  72,  21  S  194;  ChafCe  v.  Mac- 
kenzie. 43  La.  Ann.  1062,  10  S  369. 

Mich.— McMorran  v.  Moore,  113 
Mich.  101.  71  NW  505. 

Mo. — Nelson  Distilling  Co.  v.  Lock, 
59  Mo.  A.  637;  Burgert  V.  Borchert, 
59  Mo.  80. 

N.  Y. — Lukena  Iron,  etc..  Co.  v. 
Payne.  13  App.  Div.  11.  43  NYS  376; 
Rosenfleld  v.  Howard,  15  Barb.  546; 
V.  G.  Pfluke  Co.  V.  Papullas,  42  Misc. 
16,  86  NYS  541;  Levy  v.  Goldstein,  18 
Misc.  639,  43  NYS  774;  Kipling  v. 
Corbln,  66  HowPr  12. 

Ob.— Shawnee  Commercial,  etc.. 
Bank  Co.  v.  Miller,  24  Oh.  CIr.  Ct.  198. 

Okl. — Ranney-Aiton  Mercantile  Co. 
V.  Watson.  10  Okl.  676.  66  P  98. 

S.  D. — Peck  v.  Toland.  27  S.  D.  406, 
131  NW  402;  German  Bank  v.  Folds,  9 
S.  D.  295.  68  NW  747;  Trebilcock  v. 
Big  Missouri  Mtn.  Co.,  9  S.  D.  206,  68 
NW  330.  _ 

Wis, — Senour  Mfg.  Co.  v.  Clarke,  96 
Wis.  469.  71  NW  883. 

"Actual  fraud  may  be  proven  by 
facts  and  circumstances  from  which 
the  Inference  of  fraud  would  be  natu- 
ral and  probable,  and  would  be  pre- 
sumed. The  mind  should  be  con- 
vinced from  the  proof  that  the  fraud 
charged  had  been  perpetrated,  al- 
though there  might  remain  .?ome 
doubt.  Schumacher  v.  Bell.  16t  111. 
181,  45  NE  428,  and  cases  cited." 
McNeil,  etc.,  Co.  v.  Plows,  83  111.  A. 
186,  190. 

"It  will  not  be  necessary  to  estab- 
lish such  fraudulent  intent  by  direct 
evidence,  but  It  may  be  gathered 
from  the  circumstances,  provided  In- 
ferences of  a  fraudulent  intent  are 
fairly  warranted,  and  follow  as  a 
legal  sequence  of  the  facts  proved." 
Trebilcock  v.  Big  Missouri  Mln.  Co., 
9  S.  D.  206,  210.  68  NW  880  (quot 
In  Peck  v.  Toland,  27  S,  D.  406,  409, 
131  NW  402]. 


[a.}    Teatlmonr    as    to  IntMt.— 

Whether  a  conveyance  by  a  debtor 
was  with  intent  to  defraud  hla  cred- 
itors so  as  to  sustain  an  attachment 
is  to  be  determined  by  the  acts  and 
words  of  the  parties  to  the  transfer 
more  than  by  their  subsequent  testi- 
mony as  to  their  Intention.  Holt 
Mfg.  Co.  V.  Thomas,  69  Wash.  4S8, 

125  P  772. 

S3.  Winter  v.  Kirby,  68  Ark.  471. 
60  SW  34;  Curran  v.  Rothschild.  H 
Colo.  A.  497,  60  P  1111;  Cook  v.  Bum- 
ham.  3  Kan.  A.  27.  44  P  447;  Potter 
V.  McDowell,  31  Mo.  62;  Gens  v.  Har- 
gadine,  66  Mo.  A.  246. 

[a]  TIM  faot  that  the  entttor 
wma  aotnallT  UnOmA  or  delayed  Is 
sufficient.     McBryan  Trownrldge, 

126  Mich.  642,  84  NW  1084:  Reed  v. 
Pelletler,  28  Mo.  178:  Glacier  v. 
Walker,  69  Mo.  A.  288;  Noyes  v.  Cun- 
ningham, 51  Mo.  A.  194;  ttouglass  v. 
Clsi^na,  17  Mo.  A.  44.  See  also  Pilling 
v.  Otis,  13  Wis.  495. 

[b]  If  any  one  creditor  ItM  bees 
Undered  or  delayed  an  attachment 
may  be  had.  Sherrill  v.  Bench.  37 
Ark.  560;  Noyes  v.  Cunningham.  51 
Mo.  A.  194. 

[c]  Klstake. — A  transfer  by  an  In- 
solvent furnished  a  ground  for  at- 
tachment, although  he  had  a  mis- 
taken belief  that  the  property  trans- 
ferred was  not  liable  for  his  debts. 
Conyne  v.  Jones,  51  111.  A.  17. 

64,  McNeil,  etc..  Co.. v.  Plows,  81 
111.  A.  186;  Hill  v.  Martin.  88  NYS 
70S:  Seckendorf  v.  Ketcham,  67  HowPr 
(N.  Y.)  526:  Rodde  v.  Erwin.  81  S.  C 
36,  9  SE  729;  Pate  v.  Vardeman,  (Teat. 
Civ.  A.)  158  SW  1183.  But  compare 
Lewis  V.  Rice,  61  Mich.  97,  27  NW 
867  (holding  that  In  the  collateral 
proceeding,  the  declarations  of  an  al- 
leged fraudulent  vendor  were  not  ad- 
missible in  derogation  of  the  rights 
of  the  vendee). 

[a]  Fallnre  to  disclose  tlio  wlier^ 
aboat*  of  Piurt  of  hla  propeTtr  does 
not  show  fraudulent  intention  In  de- 
fendant when  the  property  was  held 
for  an  honest  purpose.  Iosco  County 
Sav.  Bank  v.  Banies,  100  Mich.  1,  58 
NW  906. 

[b]  QomUoh  as  to  InstnetloB  to 
aalMunan. — On  an  Issue.  In  attach* 
ment  In  an  action  for  goods  sold,  as 
to  the  truth  of  plalntlfrs  attachment 
affidavit,  that  defendant  had  fraudu- 
lently disposed  of  his  property  and 
fraudulently  contracted  the  debt  sued 
on,  an  objection  to  a  question  asked 
defendant's  salesman  as  to  what  de- 
fendant Instructed  him  to  do  in  car- 
rying out  bis  duties  Is  properly  sus- 
tained, since  the  question  embraces 
irrelevant  and  Immaterial  matter. 
John  V.  Farwell  Co.  v.  McQrav.  13 
Colo.  A.  467.  59  P  231. 

65,  Buckingham  v,  Tyler.  74  Mich, 
ini,  41  NW  868;  Angell  v.  Plckard.  61 
Mich,  ."lei,  28  NW  680;  Cooney  v. 
Whitfield,  41  HowPr  (N.  Y.)  6. 

66,  McMorran  v.  Moore.  113  Mich, 
101.  71  NW  506:  MInck  v.  Levey.  17 
Misc.  315.  40  NTS  348;  WUSQP  V. 
Elder,  7  Coldw.  (Tenn.)  31,  Contra 
Bumberger  v.  Gerson.  24  Fed,  257. 

[a]  Snoh  acta  or  deolaratlons  mar 
be  ntSlcient  to  show  fraudulent  In- 
tent.   Blake  v.  Sherman,  12  Hinn.  420. 


For  latar  oaaaa.  OaT^opiimta  and  tbrnafm  in  the  law  see  cumulative  Annotations,  same  tltl 
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to  show  an  intent  to  defraud  on  the  part  of  the 
traosferor."'  On  the  issue  of  fraadulent  intent  it 
is  also  competent  to  show  the  insolvency  of  the 
debtorj"*  a  failure  to  keep  systematic  books  of  ae- 
eonnt,'"  an  assignment  previously  made,*"  the  with- 
holding of  a  mortgage  from  record,^^  and  false  or 
contradicting  statements  made  by  the  debtor,^^  or 
by  the  transferee."'  Defendant  may  be  asked 
whether  bis  intention  was  to  put  the  property  be- 
yond the  reach  of  hia  creditors,**  and  a  third  per- 
son may  be  questioned  as  to  the  purpose  for  which 
he  looked  over  defendant's  property,  when  it  is 
claimed  that  the  purpose  was'  to  receive  it  by  way 
of  fraudulent  conveyance.*"  Defendant's  account 
books  have  been  held  not  admissible  to  prove  in- 
tent," although  they  are  competent  to  show  the 
amount  of  indebtedness.*^  A  mere  decrease  in  the 
debtor's  assets  will  not,  of  itself,  justify  the  con- 
olnaion  that  he  has  made  a  fraudulent  conveyance,*^ 
anless  the  decrease  is  sudden  and  to  a  very  consider- 


able amount.*'  Nor  is  a  fraudulent  intent  shown  by 
a  mere  breach  of  contract  or  transfer  of  prop- 
erty by  the  debtor,  defendant's  previous  bad  rec- 
ord,^^  his  having  included  in  an  assignment  debts 
which  he  had  not  disclosed  to  plaintiff,^^  his  faavii^ 
made  a  conveyance  within  sixty  days  prior  to  an 
assignment^'  his  disposal  of  most  of  his  property 
for  the  purpose  of  paying  his  debts  and  the  use  of 
the  proceeds  thereof  for  that  purpose  only,'"  hia 
having  purchased  worthless  mining  stock,^*  his  hav- 
ing deposited  money  as  security  with  the  obligor  on 
a  bail  boud,^^  or  by  the  fact  that  one  partner  made 
an  application  for  a  receiver  for  the  firm  at  an  un- 
usual hour.'"  And  indeed  it  has  been  said  generally 
that  circumstances  which  may  create  a  strong  sus- 
picion of  fraudulent  intent,  but  yet  fall  short  of 
prima  facie  proof,  are  not  sufficient.'" 
The  (Luestion  of  intent  is  one  of  fact  for  the  jury.^ 
A  number  of  illustrative  cases  are  referred 
to  in  the  not«i  as  to  facta  held  sufficients^  or 


[b]  OoitT*TUWM  BUUI*  MTvarftl 
rnoBtba  mttme  the  date  of  the  attach- 
ment cannot  be  Bhown  on  the  Issue 
IS  to  whether  defendant  was  convey- 
ing his  property  to  avoid  paying  his 
debts.  Hobbs  v.  Greenfield,  103  Ga. 
1,  30  SB  257. 

6T.  Salzbers  v.  Mandelbaum,  89 
Hun  497,  35  NY8  1014. 

58,  Adams  v.  Kelloffir,  63  Mich. 
105.  29  NW  679:  Parmer  v.  Keltb,  16 
Nebr.  91,  20  NW  103. 

59.  Senour  Mfg.  Co.  t.  Clarke,  96 
WlB,  4«9.  71  NW  883. 

eo.  German  Bank  Folds,  9  S.  t>. 
447,  <9  NW  92S. 

61.  Rabb  T.  White,  (Tex.  Cfv.  A.) 
4S  SW  860. 

t&l  n*  prenuavtlou  of  fraad 
from  fallnn  to  tile  ■  oliat- 


t*l  mortcam  which  was  not  accom- 
d  by  aellvery  of  the  property  (2 
itev.  St.  p  136  S  S;  L-  [1833]  o.  279), 


Is  sufficient  to  author&e  an  attach- 
ment against  the  mortsasor,  under 
Code  Civ.  Proc  S  636  auba  2,  on  the 
Snund  that  he  has  disposed  of  his 
property  with  Intent  to  defraud  hie 
creditors,  liukena  Iron,  etc.,  Co.  v. 
Payne,  it  App.  Div.  11.  43  NTS  876. 

a.  Hardle  v.  Colvln,  48  La.  Ann. 
SSI,  9  S  745:  Johnston  v.  Ferris,  14 
Dely  892.  12  NTSt  666;  Boyd  V.  Mil- 
ler. S4  NTS  1026;  Levis  V.  Bragg,  47 
W.  Va.  707,  35  SB  943. 

6S.  Wesslnger  v,  Mausur,  etc., 
Impl.  Co.,  75  Miss.  64,  21  S  767. 

The  failure  of  the  purchaser  to  ex- 
plain bow  he  obtained  the  purchase 
money  does  not  show  a  fraudulent 
transfer.  In  the  absence  of  all  evi- 
dence to  connect  the  debtor  with  the 
transaction,  although  it  Is  charged 
that  defendant's  money  was  used  In 
making  the  parchase.  Howard  v. 
Carpenter,  18  KyL  735. 

64.  Pierce  v.  White.  10  Oh.  Dec. 
(Reprint)  652.  22  CincLBul  98. 

[a]  A  Question  to  defsndaafs 
TiTtsmsn  as  to  his  instructions  re- 
garding his  duties  was  held  irrelevant 
and  immaterial.  John  V.  Farwell  Co. 
V.  HcGraw.  13  Colo.  A.  467.  69  P  231. 

65.  Parker  v.  Luce,  14  Mich.  9. 

68.  Wolfetein  V.  Stelnbarter,  10 
KyL  686. 

_67.  Meridian  Fertilizer  Factory  v. 
Bush,  77  Miss.  697.  27  S  645. 

68.  Thompson  v.  Dater,  67  Hun 
St6,  11  NTS  613  [app  dlsm  125  N.  T. 
749  mem,  27  NF  408  mem];  Stamp  v. 
Berplch.  8  NTSt  446. 

m.  Tannenbaum  v.  Gottlieb.  14 
App.  DlT.  105.  43  NTS  469;  Strauss  v. 
yogt,  4  Misc.  812,  25  NTS  801;  Tal- 
cott  v.  Rosenberg,  8  AbbPrNS  (N.  T.) 
!87. 

[a]  miurtratSOB^Attaohment  on 
the  ground  that  defendant  has  dis- 
posed of  his  property  with  intent  to 
defraud  his  credltora  is  authorised  by 
evidence  that  defendant  waa  a  retafl 
jeweler,  doing  businewi  on  a  small 


scale,  that  he  has  made  an  assign- 
ment for  the  benefit  of  creditors,  and 
that,  seven  weeks  before  the  assign- 
ment, his  assets  were  twenty  thou- 
sand dollars  In  jewelry  and  ten  thou- 
sand dollars  In  cash,  and  his  liablll- 
lles  only  eight  hundred  dollars.  Tan- 
nenbaum v.  Gottlieb,  14  App.  Div.  105, 
43  NTS  469. 

70.  Powers  v.  O'Brien,  44  Mich. 
317.  6  NW  679. 

71.  Winter  v.  Davis,  48  La.  Ann. 
260.  19  S  263;  Troy  Cent.  Nat.  Bank 
V.  Ft.  Ann.  Woolen  Co.,  27  NTS  1114 
[aft  24  NTS  640];  Union  Rolling  Mill 
Co.  V.  Packard.  1  Oh.  Ch-.  Ct.  76,  1 
Oh,  Cir,  Dec.  46;  Beltman  v,  Mac- 
Kenxle,  9  Oh.  Deo.  (Reprint)  241,  11 
CincLBul  272. 

(a]  BspedaUr  la  this  tns  where 
the  debt  sued  for  Is  of  long  standing. 
Kipp  v.  Salyer,  64  N.  J.  U  160.  44  A 
843. 

[b]  The  mere  fact  of  InsolTencr  or 
fluanoial  embarrassment  at  the  time 

of  making  a  trade  does  not  show 
fraudulent  Intent.  Link  v.  Hathway. 
143  Mo.  A.  502.  127  SW  913. 

[  c  ]  The  disposition  of  produce 
from  a  farm  or  factory  In  the  usual 
course  of  business,  as  to  commission 
merchants  from  whom  advances  have 
been  procured,  will  not  support  an 
attachment  based  on  the  fraudulent 
disposition  of  the  property.  New 
Iberia  Bank  v.  Martin,  52  La.  Ann, 
1628.  28  S  130. 

[d]  Transfer  by  hnsbuid  to  wife, 
— That  a  husband  transferred  bis  in- 
terest In  a  mining  prospect  of  uncer- 
tain value  to  his  wife  in  satisfaction 
of  money  borrowed  from  her  while 
they  were  living  In  a  state  where 
their  relations  were  governed  by  the 
common  law  furnlahed  no  ground 
for  attachment  agalnat  the  husband 
as  a  conveyance  to  hinder  and  de- 
fraud his  creditors,  since  the  money, 
having  been  loaned  by  the  wife  on 
a  promise  of  repayment,  was  never 
reduced  to  the  husband's  possession, 
as  required  by  the  common  law.  and 
Buch  Indebtedness  constituted  a  valid 
consideration  for  the  conveyance  as 
against  the  husband's  creditors,  al- 
though she  might  have  been  unable 
to  have  enforced  her  claim  at  law. 
Loveland  v.  Kearney,  14  Colo.  A.  463, 
60  P  584. 

7a.  Hegwer  v.  KlfC,  31  Kan.  440, 
2  P  563. 

73.  Freeman  v,  Campbell,  1  NTSt 
728. 

74.  Wachter  v,  Famachon,  62  Wis. 
117.  22  NW  160. 

75.  Blakemore  v.  Xlagle,  73  Ark. 
477.  84  SW  637;  Breeden  T.  Peale, 
106  Va.  39,  65  SB  2. 

76.  Thurber  v.  Sexauer,  16  Nebr. 
541.  19  NW  493. 

77.  Howland  v.  Uarshall,  127  N. 
C.  427,  37  SB  462. 


78.    Wadsworth  v.  Laurie,  164  IIL 
42.  45  NF  435  [aff  61  111.  A.  166]. 
78.    Hill  V.  Atanaslo.  127  NTS  344. 

80.  Hargadine-McKlttrlok  Dry 
Goods  Co.  V.  Belt,  74  III.  A.  68l! 
Roach  V.  Brannon,  67  Misc.  490;  Ger* 
mania  Nat.  Bank  v.  Lachenmaler,  156 
Wis.  573.  146  NW  779. 

[a]  Sowever,  It  has  been  held 
that  defendant's  Intent  In  making  the 
transfer  was  a  mixed  question  of  law 
and  fact  to  be  decided  by  the  trl^ 
Judge.  SwoRord  Bros.  Dry-Gooda  Co. 
V.  ^Igler,  2  Kan.  A.  296,  42  P  692. 

tb]  A  tnOiat  of  «h*  trial  eourt 
that  a  transfer  of  stock  was  fraudu- 
lent was  a  finding  of  fact  and  con- 
clusive. McQuade  v.  Williams,  101 
Tenn.  334.  47  SW  427. 

81,  U.  S.— Senter  v.  Mitchell,  16 
Fed.  206.  5  McCrary  147. 

Ark, — Shibley,  etc..  Grocery  Co.  t. 
Ferguson,  60  Ark.  160.  29  SW  275. 

Ky. — Parson,  etc..  Co.  v.  Plew,  168 
SW  377,  32  KyL  77;  Brady  v.  Fraley, 
84  SW  750,  27  KyL  163;  Harbour,  etc.. 
Shoe  Co.  V.  Dixon.  60  SW  186,  28 
KyL  1169;  Brasher  v.  Tandy,  37  SW 
1045.  18  KyL  701. 

Mich. — McBryan  v.  Trowbridge,  126 
Mich.  542,  84  NW  1084. 

Minn.— Northfleld  First  Nat.  Bank 
V.  Anderson,  101  Minn.  107,  111  NW 
947. 

Miss. — Wesslnger  v.  Mausur,  etc, 
Impl.  Co.,  75  Miss.  64,  21  S  757. 

Mo.— New  Tork  Store  Mercantile 
Co.  V.  West.  107  Mo.  A.  254,  80  SW 
923 

Nebr. — Morse  v.  Stelnrod,  19  Nebr. 
108,  4«  NW  922. 

N.  T. — ^Wlldman  v.  Van  Oelder,  60 
Hun  443,  14  NTS  014.  21  NTClvProo 
148:  Levy  v.  Goldstein.  18  Misc.  639. 
43  NTS  774  (holding  that  attachment 
on  the  ground  that  defendant  had 
disposed  of  his  property  with  intent 
to  defraud  his  creditors  was  author- 
ized by  evidence  that,  within  a  week 
after  making  the  last  purchase  from 
plaintiff,  defendant  gave  a  mortgage 
on  his  stock  In  trade;  that  shortly 
afterward  it  was  discovered  that  a 
large  quantity  of  goods  w'as  missing 
from  defendant's  store;  that  a  part 
of  such  goods  was  found  hidden  in 
a  farmhouse,  and  that  the  persons  In 
possession  said  that  defendant  had 
brought  the  goods  there);  Jaeger  v. 
Arnstein,  I  NTSt  621;  Welirer  v. 
Schreiber,  63  HowPr  491. 

Pa. — Fisher  v.  Fisher,  2  Woodw. 
321. 

W.  Va, — Lewis  v.  Bragg.  47  W.  Va. 
707,  35  SE  943  (holding  that  evidence 
that  an  Insolvent  debtor  who  had 
executed  a  note  to  a  creditor,  know- 
ing that  it  would  probably  be  en- 
forced against  his  property,  and  had 
disposed  of  all  his  personalty,  exe- 
cuted a  deed,  of  trust  on  his  realty 
before  the  note  matured,  and  told 
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insufficient     to  show  f  randnlent  intent. 

[$  70]  9.  Sales.  Sales  of  goods  by  a  debtor  in 
the  ordinary  coarse  of  trade  are  usually  not  re- 
garded as  fraudulent,^^  even  though  the  goods  are 
sold  cheaply;^  and  the  application  of  the  proceeds 
to  pay  debts  rebuts  any  inference  of  fraud.^"*  But  a 
sale  made  with  a  fraudulent  intent  as  to  creditors 
will  justify  an  attachment,  even  though  made  in 
the  usual  course  of  business.""  Secret  sales  will 
usually  justify  an  inference  of  fraudulent  intent,^^ 


as  will  also  a  marked  inadequacy  of  consideration,^^ 
or  a  fraudulent  disposition  of  the  proceeds."'' 

A  failure  to  nuke  delivery  sufacient  to  pass  title 
to  the  purciiaser  as  against  tlie  creditors  of  the  seUer 
has  been  held  not  to  make  the  sale  fraudulent  so 
as  to  warrant  an  attachment."*^ 

71]  10.  Uortgages.  The  fact  that  a  debtor  has 
executed  a  mortgage  upon  the  property  is  not  of 
itself  ground  for  an  attachment,"^  even  tbov^h  tboe 
be  a  great  disproportion  of  the  value  of  the  prc^ 


different  stories  as  to  the  considera- 
tion and  manner  of  Its  payment,  was 
Bufilcient  to  authorise  an  order  of 
attachment). 

sa.  Colo. — Loveiand  t.  Kearney, 
14  Colo.  A.  4SS,  60  P  S84. 

La. — ^Fidelity,  etc.,  Co.  v.  Johnston, 
117  La.  880,  42  S  357. 

Miss. — ^Alexander  v,  Dulaney,  16  S 
203. 

Nebr. — Reed  v.  Bagley,  24  Nebr. 
332,  38  NW  827. 

S.  D. — Dye  v.  Planklnton  Bank,  16 
8.  D.  248,  92  NW  28. 

Tenn. — Walters  v.  Brown,  (Ch.  A.) 
46  SW  777. 

Tex. — Hunt  v.  Kellum.  59  Tex.  536. 

[a]  dronniatenoeB  wUoh  create  a 
•troBC  nsplolon  of  fraudulent  Intent 
but  which  fall  short  of  prima  facie 
proof  are  Insufficient.  Durkin  v. 
Paten,  97  App.  Dlv.  139,  89  NTS  622. 

83.  La.— New  Iberia  State  Bank 
T.  Martin.  52  La.  Ann.  1628.  28  S  130; 
Hernsheim  v.  Levy,  32  La.  Ann.  340. 

Md.— Smith  v.  Eaaton,  64  Md.  138, 
89  AmR  355. 

N.  Y. — Freeman  v.  Campbell,  1  NT 
St  728. 

Oh. — Mulligan  v.  RuKlea,  8  Oh. 
Dec.  (Reprint)  811. 

Tex.— Willis  V.  Lowry.  66  TeX.  B40, 
2  SW  449. 

fal  A  sale  at  avotton  with  the 
Intent  to  apply  the  proceeds  to  the 
seller's  debts  is  not  fraudulent. 
TuUls  HcClary,  128  Iowa  493,  104 
NW  &0S. 

[b]  A  sale  br  an  iuolvsnt  In 
violation  of  the  Vxdted  Btufu  Buft- 

mptcy  Jmw  Is  not  fraudulent.  Stan- 
ley T.  Sutherland,  64  Ind.  339. 

tc]    Sal*  of  mortntvd  property, — 

(1)  The  fact  that  the  mortgagor  1b 
selling  the  mortgaged  stock  of  goods 
as  contemplated,  but  is  not  applying 
the  proceeds  to  the  debt,  does  not 
authorize  a  specific  attachment. 
Schnabel  v.  Jacobs,  20  KyL  1596,  49 
SW  774:  Locke  v.  Boles.  14  KyL  673. 

(2)  A  sale  after  a  conditional  offer 
to  apply  the  property  in  settlement 
of  a  debt  for  a  larger  amount  than 
that  realized  from  the  sale  Is  not 
fraudulent.  Todd  Kratx,  IX  Montg. 
Co.  (Pa.)  209. 

[d]  Tb*  shlpxasat  of  roods  In 
nansTi^l  anantltles  by  a  manufac- 
turer from  his  factory  is  not  alone 
evidence  that  he  has  assigned,  dls- 
po.sed  of.  or  secreted  property  with 
the  intent  to  defraud  creditors,  since 
it  is  In  the  direct  line  of  a  manu- 
facturing business,  and  la  therefore 
as  consistent  with  an  honest  as  with 
a  dishonest  Intent.  Shuler  v.  Bird- 
sail,  etc.,  Mfg.  Co.,  17  App.  Dlv.  228, 
45  NTS  725. 

[e]  A  -wale  In  balk  contrary  to 
the  statute  is  ground  for  attach- 
ment. Galbraith  v.  Oklahoma  State 
Bank,  36  Okl.  807,  130  P  541. 

[f]  A  sale  In  violation  of  prom- 
la*  to  oxeditot  is  not  necessarily 
fraudulent.  Ree  Breeden  v.  Peale,  106 
Va.  39.  56  SE  2. 

84.  Wando  Phosphate  Co.  v,  Ros- 
enberg, 31  R.  C.  301,  9  SE  969. 

[a]  SelUnff  utlclM  Ohesply  la 
order  to  attract  trade  to  a  new  store 
does  not  show  a  fraudulent  Intent 
such  as  will  warrant  an  attachment. 
Mack  V.  Jones,  31  Fed.  189. 

[b1  Sales  aocompanlad  by  dedara- 
tlona  of  intentloiiv— An  attachment 
on  the  ground  that  defendant  ban 
assigned  or  disposed  of.  or  Is  about 
to  assign  or  dispose  of,  his  property. 


Shellabarser  v.  Mottbi,  47  Kan.  451. 
28  P  199,  27  AmSR  306;  Winfleld  NaL 
Bank  v.  Croco,  46  Kan.  629.  26  P 
942. 

Id]    AAOQWer  of  ooiudderatioa.  on 

the  other  hand,  will  not  always  pre- 
vent a  sale  from  being  fraudulent 
McDonald  v.  Hoover,  142  Mo  Hi 
44  SW  334;  Seckcndorf  v.  Ketcham, 
67  HowPr  (N.  Y.)  526.  But  see 
Heidenhelmer  v.  Ogborn,  1  Disn. 
(Oh.)  3r>l,  12  Oh.  Dec.  (Reprint)  665. 

89.  Farrls  v.  Gross,  75  Ark.  S>1. 
87  SW  633,  5  AnnCas  616;  Jordan  r. 
White,  38  Mich.  253;  Whildin  v. 
Smith,  4  WklyNC  (Pa.)  88;  Blum  v. 
Davis,  56  Tex.  423. 

[a]  Sefttsal  to  apply  proceeda  te 
satisfy  plalntUTs  claim.  aooompaBled 
by  removal  of  defendant  from  th« 
state,  justified  attachment  on  the 
ground  that  he  had  fraudulently 
transferred  property.  Goodwell  T. 
Mlnchew,  26  La.  Ann.  621. 

[b1  Bapld  sales  of  stock  wltkovt 
a  Mtlsfaotory  aoeonnt  of  the  pro- 
ceeds will  justify  the  conclusion  of 
fraud.  Reed  Bros.  Co.  v.  Weeping 
Water  First  Nat.  Bank.  46  Nebr.  168, 
64  NW  701. 

90.  Schwabacker  v.  Rush,  81  III 
310;  Taylor  v.  Smith,  17  B.  Moa 
(Ky.)  536:  Simmons  Hardware  Co. 
V.  Pfell,  35  Mo.  A.  266.  Compare 
Oanpelt  v.  Hodge,  2  Ky.  Op.  239 
(where  a  sale  of  property  by  a  debt- 
or in  contemplation  of  removal  from 
the  state  and  without  delivery  of 
possession  was  held  to  be  suRlclenl 
ground  for  attachment).  But  see 
Reed  v.  Felletier,  28  Ho.  173  (hold- 
ing that  an  agreement  that  the  seller 
should  remain  in  possession  and  con- 
tinue to  sell  In  the  ordinary  course 
of  business  constituted  the  transfer 
fraudulent  and  afforded  a  valid 
ground  for  attachment). 

[a]  Where  the  parties  to  the  sal* 
were  husband  and  wife,  an  Inference 
of  fraud  suRlclent  to  warrant  attach- 
ment w.as  justified  by  the  fact  that 
the  seller  wan  allowed  to  remain  la 
possession.  Schumann  v.  Davis,  14 
NYS  284. 

[b]  Vnder  Oomp.  Z..  [19073  8  9473. 
the  sale  of  chatieltt  in  the  vendor'^ 
possession,  wiihout  a  delivery  and 
an  actual  and  oonHnuous  chanse  of 
possession,  constitutes  a  fraudulent 
disposition,  as  against  the  vendor's 
creditors,  authorizing  attachment, 
irrespective  of  any  actual  Intent  to 
defraud  them.  Charleston  Co-Op.  v. 
Allen,  40  Utah  575.  123  P  B7S.  Ann 
Casl914D  1092  and  note. 

91.  Ivy  V.  Caston.  21  S.  C.  683. 
[a]    Olvinir  a  mortgare  to  seonr* 

a  debt  on  wUoh  nsurlona  Interest 
had  been  paid  was  not  a  fraudulent 
disposition  of  defendant's  property 
with  Intent  to  hinder,  delay,  and  de- 
fraud his  creditors,  rendering  him 
liable  to  be  sued  by  attachment.  Ad- 
ler,  etc..  Clothing  Co.  v.  Corl,  155 
Mo.  149,  55  SW  1017. 

Cb]  A  mtwtirw  veourlnjr  an  ao- 
oommodatlen  IWlOTMr  Is  not  fraudu- 
lent. Godbe-Pltts  Drue  Co.  v.  Allen. 
8  Utah  117.  29  P  881. 

td  A  mortinw*  void  wtAn  sta^ 
nte  as  to  plalntifTs  claim  is  not 
ground  for  attachment.  Lord  v. 
Wirt.  96  Mich.  415.  56  NW  7. 

[dj    A  oonveyance  absolute  oa  tts 
[c]    A   conveyance  In  consldera-  face,  but  really  given  as  aeonxltr,  la 
tlon  of  services  to  be  rendered  in   not   fraudulent   because   it   fails  to 
the   future   may   be   fraudulent   for   show  that  it  is  a  mortgage.  Rigney 
want     of     valuable     consideration.  '  v.  Tallmadge,  17  HowPr  (N.  T.)  65*. 


and  that  he  has  converted,  or  is 
about  to  convert,  his  property,  is  not 
sustained  by  evidence  that  defendant 
has  sold  goods  from  his  store  below 
cost,  that  he  said  to  another  that  he 
was  going  to  beat  plalntlffi  If  he 
could,  and  that  he  was  trying  to 
trade  bis  stock  of  goods,  where  de- 
fendant bas  real  estate  worth  six 
times  the  amount  of  the  debt. 
Thames  v.  Sharbrougta,  (Miss.)  27  8 
834. 

[c]  Sales  made  by  defendant's 
agent  without  his  authority  do  not 
afford  ground  for  attachment.  My- 
ers v.  Whlteheart.  24  S.  C.  196. 

[d]  Snrrsptltlona  sales  against  de- 
fendant's orders.^ — An  attachment  for 
fraudulent  intent  to  defraud  credi- 
tors cannot  be  sustained  on  proof 
that  goods  were  irregularly  sold  at 
defendant's  factory,  not  in  the  usual 
course  of  business,  and  for  prices 
below  the  cost  of  manufacture,  which 
had  been  going  on  for  eighteen 
months  prior  to  the  attachment, 
where  such  sales  were  made  sur- 
reptitiously and  against  defendant's 
orders.  Abel,  etc,  Co.  v.  Duffy,  106 
Ln.  2f.O.  r.t)  S  ^13. 

85.  Ark.— Kliikrniore  V.  Eagle.  73 
Ark,  ill.  IS!  yw  r.;;;. 

Ky.— Peak  v.  Wfller,  10  KyL  153. 

i.a. — Poitovent.  elc,  Lumber  Co.  v. 
Standard  I'laning  Mills,  etc.,  Co.,  49 
Ln.  Ann.  72.  21  S  194. 

Mich. — Iosco  County  Sav.  Bank  v. 
Burncs.  mo  Mich.  1.  58  NW  606. 

Mo.— Kill.' ii  V.  Fry.  22  Mo.  A.  80; 
Knapp  v.  Joy,  9  Mo.  A.  47. 

Nebr. — Tenney  v.  Diss,  82  Nebr. 
61,  48  NW  877. 

Pa. — Wightman  v.  Henry,  1  Wkly 
NC  74. 

Va. — Breeden  v,  Peale,  106  Va.  39, 
55  SB  2. 

86.  Farrls  v.  Gross,  75  Ark.  391, 
87  SW  633.  5  AnnCas  616  and  nole. 

87.  Harbour-Pitt  Shoe  Co.  v.  Dix- 
on. 60  SW  186,  23  KyL  1169. 

88.  111. — Conyne  v.  Jones,  51  111. 
A.  17. 

Kan. — Curtis  v.  Hoadley,  29  Kan. 
566. 

La. — ^Abel,  etc..  Co.  v.  Duffy,  106 
La.  260,  30  S  833. 

Mo. — Nelson  Digtllling  Co.  v.  Voas- 
meyer,  25  Mo.  A.  578. 

Nebr. — Robln.son  Notion  Co.  v. 
Ormsby,  33  Nebr.  665,  50  NW  952. 

Wis. — Flanders  v.  McDonald,  39 
Wis.  288, 

Wyo. — Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyo.  356,  23  P  742. 

But  compare  Sockendorf  v.  Ketch- 
am,  67  HowPr  (N.  Y.)  528  (where 
the  court  said  that  a  .lale  without 
valid  consideration  might  be  bona 
fide  so  that  an  attachment  Issued 
thereon  would  be  vacated). 

[a]  A  sale  of  a  steamboat  at  a 
large  discount  followed  by  the  re- 
moval of  the  proceeds  outside  the 
state  did  not  give  a  ground  for  at- 
tachment as  being  a  fraudulent  con- 
veyance. Capehart  v.  Dowery,  10  W. 
Va.  ISO. 

[b]  FronlMiorT    notes     for  the 

price,  although  given  by  a  purchaser 
of  doubtful  solvency,  were  a  suffi- 
cfent  consideration  to  rebut  the  In- 
ference that  a  sale  was  fraudulent. 
Miami  Powder  Co.  v.  Hotchklss,  29 
Fed.  767. 


For  later  oaaea,  developaMBts  and  oluuwes  In  tbe  law  see  cumulative  Annotations,  same  tltlerpage  and  nate  number. 
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erty  mortgaged  and  the  amoimt  seenred  thereby."' 
fiat  a  mortgage  is  such  a  transfer  as  will  warrant 
attachment,  when  it  was  made  for  the  purpose  of 
defrauding  creditors and  such  an  intention  is  ap- 
parent, where  the  amount  of  the  mortgage  greatly 
exceeds  the  debt  secured  thereby,"^  or,  it  has  been 
held,  where  the  debtor  and  mortgagor  is  permitted 

98.  Dayton  Splce-Mills  Co.  v. 
Sloan.  49  Nebr.  622,  68  NW  1040; 
Smith  T.  Boyer.  35  Nehr  46.  52  NW 
iil  Crev  reh  29  Nebr.  76.  45  NW  265, 
£6  AmSR  873];  G^rimes  v.  Farrloston, 
19  Nebr.  44,  26  NW  618. 

93.  Leser  v.  Olaser,  32  Kan.  546. 
4  P  1026.  Tabb.  etc..  Hardware  Co.  v. 
Gelzer.  43  S.  C.  342,  21  261  (hold- 
ing that  a  mortsage  by  a  debtor  on 
his  stock  of  goods,  which,  after  con- 
dition broken,  divesta  him  of  the 
title  and  vests  tt  In  the  mortgragees 
Is  Bucb  a  transfer  of  his  property  as 
autborlies  attachment). 

[a]  TlM  fraud  »lou«  la  mifllcUut 
to  sustain  the  attachment,  without 
reference  to  the  validity  or  Inva- 
lidity of  the  mortgage.  Leaer  v. 
Glarcr.  32  Kan.  &46.  4  P  1026. 

(b)  Mactnv*  net  fe«  a  valid 
luteUHiBtr— IQagman  First  Nat. 
Bank  v.  Oeraon,  SO  Kan.  689.  32  P 
»08;  Xieser  v.  Olaser,  82  Kan.  546.  4 
P  1«M. 

(cl  dw  mortmr*  mut  hav* 
taka  cffoet  In  order  to  afford  frround 
for  attachment.  McCrosky  v.  Leach, 
(S  m.  61:  Farmers'  Nat.  Bank  v. 
Eawn.  13  KyL  496:  Pierce  v.  White, 
10  Ob.  Dec.  (Reprint)  652,  22  ClncL. 
Bui  98. 

[d]  m&rm  Inferenoea  aa  to  debtor'* 
I»olT«BOT.  drawn  mainly  from  the 
[act  that  his  stock  of  goods  Is  re- 
duced, are  Insufflclent  to  prove  that 
a  mortgaEe  made  by  him  was  fraud- 
ulent. Bray  Clothing  Co.  V.  Shealy, 
S3  S.  C.  12.  SO  SB  620. 

[e1  WltUioldliut  from  reoord.i — 
(1)  The  execution  and  delivery  of  a 
chattel  mortgage,  with  the  under- 
•tandlng  that  it  shall  not  be  recorded, 
covering  personal  property  in  the 
possession  of  the  mortgagor,  consti- 
tute ground  for  attachment.  Blume 
V.  Ber«da  Mfg.  Co.,  144  111.  A.  96. 
(!)  But  failure  to  record  a  mortgage 
wlU  not  Justify  an  inference  of 
fraudulent  Intent  on  the  part  of  the 
debtor  and  mortgagor,  where  It  was 
not  withheld  from  record  at  his  re- 
qnest.  Burruss  v.  Trant.  88  Va.  980, 
14  SE  845;  St.  IjouIs  Clay  Products 
Co.  V.  Christopher,  152  Wis.  603.  140 
NW  351. 

[f]   »aUa—  of  a  fYandiaent  mort- 

nk*  will  not  prevent  an  attachment 
whore  the  mortgaged  property  is 
immediately  remortgagea  to  other 
parties.  Buford,  etc..  Impl.  Co. 
V.  HcWhorter,  41  Kan.  262,  21  P 
SC. 

[ff]  If  m  tOuMM  BtorUmr*  la  af- 
fected wUSL.  fraud  in  part,  in  the  in- 

tmtlon  fraudulently  to  hinder  or  de- 
lay creditors.  It  will  be  regarded  as 
teudulent  altogether.  Jaffray  v. 
Wolf.  4  Okl.  303.  47  P  496. 

[hi  Bftect  of  fraud  ralHMaaant  to 
"■nMng  mortarage. — ( 1 )  Fraudulent 
collusion  between  a  mortgagor  and 
mortgagee  to  sell  mortgaged  property 
and  prevent  any  surplus  proceedings 
from  arising  constitutes  a  fraudu- 
U-nt  conveyance  authorizing  attach- 
ment Laflln  V.  Central  Pub.  House, 
52  111.  432.  (2)  Even  though  a 
mortgage  was  not  given  with  intent 
to  defraud  creditors.  If  the  mortgagor 
thereafter  so  misappropriates  the 
proceeds  of  the  mortgaged  chattels 
a*  to  hinder  creditors  he  is  guilty 
of  fraud  authorising  attachment. 
Semmes  v.  Underwood,  84  Ark.  416, 
4!  RW  1069. 

[i1  Passing  out  of  extatenoe  of 
flbattela. — The  fact  that  chattels  con- 
veyed by  a  fraudulent  mortgage  had 
panned  out  of  existence  will  not  de- 
feat an  attachment  on  the  ground  of 
the  fraud  In  making  such  mortgage. 


to  retain  possession  of  and  sell  the  mortgaged  prop- 
erty." 

72]   11.  Assignments  for  Benefit  of  Creditors. 

The  fact  that  a  debtor  has  made  a  general  assign- 
ment for  the  benefit  of  creditors  does  not  warrant 
an  attachment  on  the  ground  that  be  has  frandnlent- 
ly  transferred  or  disposed  of  his  property,'"  even 


Bauer  (grocery  Co.  v.  Smith.  74  Mo. 
A.  419. 

[J  ]  Conf easloa  of  Jndgmeat  aa 
mortgage. — Under  Code  Prac.  art  240 
cl  4,  giving  creditors  a  right  of  at- 
tachment against  a  debtor  when  he 
has  mortgaged  or  Is  about  to  mort- 
gage his  property  or  some  part  there- 
of with  intent  to  give  an  unfair  pref- 
erence, the  giving  of  confessions  of 
Judgments  by  an  Insolvent  debtor  to 
some  of  hia  creditors,  which  are  en- 
tered and  docketed,  and  the  refusing 
of  the  same  to  other  creditors  who 
ask  to  be  placed  on  the  same  foot- 
ing, and  whose  claims  are  undis- 
puted, constitute  a  mortgaging,  and 
justify  an  attachment.  Joseph  Bowl- 
ing Co.  v.  Colvln,  49  La.  Ann.  1340. 
22  S  374. 

84.  Marbourg  v.  Lewis  Cook  Mfg. 
Co.,  32  Kan.  629,  6  P  181;  Taylor  v. 
Kuhuke.  26  Kan.  132;  King  t.  Hub- 
bell.  42  Mich.  597,  4  NW  440;  Tabb, 
etc.,  Hardware  Co.  v.  (jelser,  48  S. 
C.  S42,  21  SE  261;  Rice  t.  Morner. 
64  Wis.  &99,  2B  NW  668. 

[a]  Tlte  taamc9  of  tha  mortvagM 
to  adTanoe  tlw  wliol*  amonnt  of  the 
mortgage  bond  did  not  make  the 
mortgage  fraudulent  when  it  was  In- 
tended that  he  should  do  so  ulti- 
mately, Iosco  County  Sav.  Bank  v. 
Barnes,  100  Mich.  1,  58  NW  606. 

as.  U.  a.— Crooks  T.  Stuart,  7  Fed. 
800.  2  McCrary  13. 

Pla. — Eckman  v.  Munnerlyn,  32 
Fla.  367,  13  S  922.  37  AmSR  109. 

Kan. — Leser  v.  Olaser.  32  Kan.  646, 
4  P  1026. 

Mo. — Sauer  v.  Behr.  49  Mo.  A.  86. 
Okl. — Kanney-Alton  Mercantile  Co. 
V.  Watson,  10  Okl.  675,  65  P  98. 

Tex. — Gallagher  v.  Gioldfrank.  76 
Tex.  562,  12  SW  964. 

Wl.s. — Anderson  v,  Patterson,  64 
Wis.  557,  25  NW  541. 

Contra  Cox  v.  Birmingham  Dry 
Goods  Co..  125  Ala.  320.  28  S  456.  82 
AmSR  238;  Rhode  v.  Matthal.  35  Hi. 
A.  147;  Meyer  v.  Gage,  65  Iowa  606. 
22  NW  892;  V.  G.  Pfluke  Co.  Pa- 
pullas,  42  Misc.  15.  85  NTS  641. 

[a]  ninstrstion. — A  mortgage 
given  on  a  stock  of  goods,  which,  by 
its  terms,  contains  a  provision  that 
the  mortgagor  shall  retain  posses- 
sion and  control  and  have  the  ordi- 
nary use  and  benedt  of  the  mort- 
gaged property,  and  permits  him  to 
sell  the  same  In  the  usual  course  of 
trade  without  restriction,  and  con- 
tains no  requirement  that  the  pro- 
ceeds thereof  shall  be  applied  to  the 
payment  of  the  mortgaged  debt,  or 
that  any  accounting  shall  be  made 
arising  from  the  proceeds  thereof, 
operates  as  a  fraud  upon  the  other 
creditors  of  the  mortgagor,  and 
Is  a  sufficient  ground  to  sustain 
an  attachment.  Ranney-Alton  Mer- 
cantile Co.  V,  Watson,  10  Okl.  675,  65 
P  98. 

[b]  A  fortiori  a  secret  agreement 
allowing  the  mortgairor  to  aaU  the 

property  would  constitute  the  mort- 
gage a  fraudulent  conveyance.  Cole 
Mfg.  Co.  v.  Jenkins,  47  Mo.  A.  664. 

tc]  Mere  delay  In  taking  poaaea- 
alon  by  the  mortgagee  is  not  of  it- 
self a  badge  of  fraud.  Ripon  Knit- 
ting Works  v.  Johnson.  93  Mich.  129, 
53  NW  17:  Pierce  v.  Johnson.  93 
Mich.  12f;,  53  NW  16.  IS  LRA  486. 

[d]  Konthly  scconatlng  by  the 
mortgagor  according  to  provisions  In 
the  mortgage  would  not  prevent  the 
inference  of  fraud.  Joseph  v.  Levi, 
68  Miss.  843. 

[e]  Tbe  mortgagor  may  be  au- 
thorized to  sell  aa  agent  or  truntee 
of  the  mortgagee  without  afltordlng 


ground  for  attachment.  See  Leser  v. 
Glaser,  32  Kan.  546,  4  P  1026. 

(fj  Bala  withont  mortgagee^ 
knowledge. — A  sale  of  mortgaged 
property  by  a  mortgagor  without 
the  mortgagee's  knowledge  or  con- 
sent will  not  show  that  the  mortgage 
was  fraudulent  as  to  creditors.  Hop- 
kins v.  Hastings,  21  Mo.  A.  263. 

[g]  Filing  anoli  a  mortgage  for 
record  might  have  the  eftect  of  dis- 
proving fraud.  Lukens  Iron,  etc., 
Co.  V.  Payne.  13  App.  DIv.  11,  43 
NYS  376:  Ryan  Drug  Co.  v.  Hvamb- 
sahl.  89  Wis.  61.  61  NW  299. 

[b]  In  tha  abaeno*  of  a  showlmr 
that  plalntitt  was  InaolTent.  the  mere 
fact  that  she  had  executed  a  mort> 
gage  on  the  stock  of  goods  In  her 
store.  In  which  It  was  provided  that 
goods  subsequently  purchased  by  her 
to  replenish  the  stock  should  also 
be  subject  to  the  mortgage,  and  that 
she  bad  used  the  money  from  cur- 
rent sales  for  the  support  and  sus- 
tenance of  herself  and  family,  and  In 
payment  of  the  expense  of  conduct* 
ing  a  farm,  did  not  show  a  fraudu- 
lent disposition  of  her  property,  such 
as  would  permit  defendant  to  attach 
the  same  to  secure  payment  of  his 
debt.  Cox  v.  Birmingham  Dry  Goods 
Co.,  126  Ala.  320,  28  S  456.  82  AmSR 
238. 

[i]  Seed  of  tnut  on  snbstitnted 
property. — The  fact  that  a  chattel 
mortgage  permits  the  mortgagor  to 
retain  and  dispofS  of  the  property, 
substituting  other  property  of  the 
same  kind  therefor,  and  Is  therefore 
void  as  to  creditors  as  to  that  por- 
tion of  the  property  actually  disposed 
of,  does  not  furnish  a  ground  for  at- 
tachment where  the  remaining  prop- 
erty and  that  substituted  for  the  por- 
tion disposed  of  are  afterward  em- 
braced in  a  deed  of  trust  to  the  same 
mortgagee.  Wolf  v.  Erwin,  etc..  Co.. 
71  Ark.  438.  75  SW  722. 

96.  U.  S. — La  Belle  Iron  Works  v. 
Hill,  22  Fed.  196  (construing  Mla- 
Bourl  statute). 

Ala. — Thorington  t.  Gould.  69  Ala. 
461. 

Colo. — Hunter  v.  Ferguson,  8  Colo. 
A.  287,  33  p  82. 

Dak. — Straw  v.  Jenks,  6  Dak.  414, 
42  NW  941. 

Md. — Pitts  Agricultural  Works  v. 
Smelser,  87  Md.  493,  40  A  56. 

Mo. — Douglass  v.  Clssna,  17  Mo. 
A.  44. 

N.  T.— Victor  V.  Kayton,  2  NTS  42; 
Grosvenor  v.  Sickle,  2  NTS  40;  Flelt- 
mann  v.  Sickle,  13  NTSt  399-  Wll- 
merdlng  v.  Cunningham.  65  HowPr 
344;  Miller  y.  Brinkerhoff,  4  Den.  118, 
47  AmD  242. 

Pa. — McCallum  v.  Hadder,  2  WTily 
NC  185. 

S.  D. — German  Bank  v.  Folds,  9  S. 
D.  295.  63  NW  747. 

Wyo. — Wearne  v.  France,  t  Wyo. 
273.  21  P  703. 

[<i]  Allter  where  the  statute  pro- 
hibits such  assignments.  BIcknell  t. 
Spelr.  18  NTS  690. 

[b]  In  Xantjuikj,  where  a  gen- 
eral deed  of  assignment  for  the  bene- 
fit of  creditors  was  executed  before 
the  enactment  of  the  act  of  March 
16,  1894  (St.  [1903]  5S  74-96)  on  the 
subject,  and  under  the  prior  statute, 
being  for  the  purpose  of  hindering 
and  delaying  creditors,  gave  ground 
for  attachment,  it  was  held  that  the 
rights  of  persons  Interested  were 
fixed  under  the  prior  statute,  and 
that  an  attachment  could  be  made 
after  the  enactment  of  the  act  of 
1894,  such  act  not  being  intended  to 
be  retroactive,  so  as  to  disturb  rights 
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though  snoh  asBignment  is  void.*'  But  an  aasign- 
ment  for  the  benefit  of  creditors  is  a  sufficient  trans- 
fer to  warrant  an  attachment  where  it  is  tainted 
with  a  fraudulent  intent,'*  as  where  it  includes  fic- 
titious elaims,^'*  reserves  benefits  to  the  assignor,^ 
or  allows  him  to  retain  possession  of  the  assigned 
property.* 

A  creditor  accepting  beneflta  under  the  s»rign- 


ment  cannot  avail  himself  of  it  as  a  ground  for  at- 
tachment.^ 

[$  73]  12.  Preferences  to  Creditors.  It  ia  not, 
ordhiarily  considered,  a  fraudulent  transfer  justi- 
fying attachment  for  a  debtor  to  prefer  one  creditor 
over  others,*  whether  this  is  done  by  way  of  abso- 
lute conveyance  of  property  in  liquidation  of  the 
debt,"  by  confessing  a  judgment  in  the  creditor's 


and  llabiliti«a  Incurred  before  Its 
passage,  although  as  far  as  practice 
was  concerned  It  applied  In  winding 
np  assigned  estates.  Pltcli  v.  Duck- 
wall.  78  SW  185.  25  KyL  1535. 

[cj  A  fortlotl  an  asslgimisnt  to  a 
MoMT«r  appdntsA  1»r  a  eovrt  Is  not 
a  fraudulent  conveyance.  Wells  v. 
Sandford.  85  111.  100. 

[d]  A  tlinat  hy  a  dtMor  to  as- 
slgii  for  ths  iMBafit  of  cradltors  has 
been  held  not  to  be  a  fraudulent  dis- 
position of  property,  although  It  was 
followed  by  an  assignment.  Dickin- 
son V.  Benhnm,  12  AbbPr  (N.  T.) 
158,  20  HowPr  (N.  Y.)  343. 

[el  The  aaslffnment  (I)  Is  not 
rsndered  frandnlent  by  tlie  olronm- 
stanca  that  It  was  attempted  therein 
to  create  ■  an  invalid  preference 
(Cooper  V.  Clark.  44  Kan.  358,  24  P 
422:  McPlke  v.  Atwell,  34  Kan.  142.  8 
P  118:  Rose  V.  Renton,  18  NTS  692 
[aff  16  NTS  384  mem]>;  (2>  that  a 
valid  preference  in  favor  of  a  bona 
flde  creditor  Is  made  (Achelis  v.  Kal- 
man,  60  HowPr  (N.  T.)  491);  (3) 
that  the  assignee  Is  authorized  to  sell 
on  credit  (C.  J.  L.  Meyer,  etc.,  Co. 
V.  Black.  4  N.  M.  190.  16  P  «20>:  (4) 
or  by  reason  of  an  omission  to  annex 
a  schedule  of  liabilities  (Cooper  v. 
Clark,  44  Kan.  358,  24  F  422.  Contra 
Powers  V.  Oolns,  (Tenn.  Ch.  A.)  35 
SW  902). 

[f1  Pallttra  to  apsolfT  tt*  ocAsr 
of  prloiltlss  In  an  assignment  by  a 
firm  does  not  afford  ground  for  at- 
tacbment,  because  It  Is  obligatory  on 
the  assignee  to  make  a  proper  and 
legal  distribution  of  the  assets. 
Friend  v.  MIchaella,  15  AbbNCas  (N. 
Y.)  354. 

Csl  The  fact  that  no  provision  Is 
mad*  for  ths  prefsrencs  for  wages 

owing  to  employees  may  Invalidate 
the  assignment,  but  merely  because 
the  assignment  Is  void  upon  its  face 
affords  no  reason  for  the  Issuance  of 
an  attachment.  Blacklngton  v.  Qold- 
smith.  3  HowPrNS  (N.  T.)  77. 

rh]  Vonresldent  asstgnse. — The 
fact  that  an  assignee  in  an  assign- 
ment for  the  benent  of  creditors  does 
not  actually  reside  in  the  state  does 
not  of  Itself  furnish  proof  of  a 
fraudulent  Intent  on  the  part  of  the 
assignor.  Blacklngton  v.  Ooldsmltli. 
3  HowPrNS  (N.  T.)  77. 

[1]  A  delay  of  trustees  to  proonre 
bonds  for  two  weeks  after  a  deed  of 
trust  was  filed  does  not  show  that 
the  assignor  had  a  fraudulent  Intent. 
Palmer  v.  Hughes,  84  Md.  652,  SS  A 
431. 

97.  Harris  v.  Capell,  28  Kan.  117; 
MllUken  v.  Dart,  26  Hun  (N.  T.)  24; 
Friend  v.  MIchaells,  15  AbbNCas  (N. 
Y.)  354;  German  Bank  v.  Folds,  9  S. 
D.  295,  68  NW  747;  Conlee  Lumber 
Co.  V.  Ripon  Lumber,  etc,  Co.,  66 
Wis.  481.  28  NW  285. 

[a]  Vh»  Talldlty  of  as  aMdfnment 
for  tlis  benefit  of  creditors  is  imma' 
terlal  In  determining  whether  It  af- 
fords a  ground  for  attachment  as  a 
fraudulent  conveyance.  McPike  v. 
Atwell,  34  Kan.  142,  8  P  118;  German 
Bank  v.  Folds.  9  S.  D.  295.  68  NW747. 

98.  Louisville  Banking  Co.  v. 
Etherldge  Mfg.  Co.,  43  SW  169,  19 
KyL  908;  Skinner  v.  Oettlnger,  14 
AbbPr  (N  T.)  109:  Dawson  v.  Coffey. 
12  Or.  513,  8  P  838:  German  Bank  v. 
Folds.  9  S.  D.  295.  68  NW  747. 

[a]  An  assignment  InoperatlTS  for 
want  of  authority  In  the  person  exe- 
cuting It  Is  not  a  transfer  Justifying 
an  attachment.  Bull  v.  Harris,  18  B. 
Mon.  (Ky.)  195. 


[b]  An  asslgMmoat  passliir  a  Talld 
tltte  to  the  trustee  in  favor  of  some 
of  the  creditors  secured  may  furnish 

ground  for  attachment.  Bndera  v. 
Ichards.  S3  Mo.  598^tewart  v.  Ca- 
banne,  16  Mo.  A.  617;  Wilson  v.  Elfier, 
7  Coldw.  (Tenn.)  31. 

[c]  AfrMnwnts  contrary  to  pnb- 
Ue  polScv*  sovad  morals,  or  statute, 
if  contained  In  an  assignment,  may 
make  It  a  ground  for  attachment. 
Leltensdorfer  v.  Webb.  1  N.  M.  34. 

[d]  Wliero  an  Insolvent  placed  all 
Ills  proper^  la  tbs  hands  of  a  tms- 
tMi  with  directions  to  pay  certain 
debts,  to  the  exclusion  of  a  debt  due 
a  certain  creditor,  such  creditor  was 
entitled  to  an  attachment,  since  such 
placing  of  the  property  was  in  law  a 
fraud  on  the  creditor's  rights,  even 
though  the  debtor  acted  with  hone-sty 
of  purpose.  Frank  v.  Mlnsterketter. 
99  SW  219,  30  KyL  485. 

99.  Bickham  v.  Lake,  61  Fed. 
892. 

[a]  An  honest  mistake  which 
caused  an  accommodation  note  to  be 
included  among  the  indebtedness  did 
not  Justify  an  attachment  Chicago 
Union  Nat.  Bank  v.  Mend  Mercan- 
tile Co^_151  Mo.  149.  B2  SW  19S. 

1.  wbedbee  Stewart,  40  Md. 
414. 

[a1   A    partnanhSp  asslnmont 

which  reserves  benefits  to  individual 
partners  furnishes  a  ground  for  at- 
tachment. Ryhiner  v.  Ruegger.  19 
111.  A.  156. 

2.  Robinson  v.  Worley,  42  SW 
95,  19  KyL  791;  Roy  v.  Union  Mer- 
cantile Co.,  3  Wyo.  417.  26  P  996. 

3.  Richards  v.  White,  7  Minn.  845. 
[a]  Waiver. — (1)   A  creditor  by 

accepting  a  position  as  assignee 
Jointly  with  others,  and  by  consent- 
ing to  the  elimination  of  the  fraudu- 
lent part  of  an  assignment,  thereby 
waives  a  ground  for  attachment 
which  the  assignment  would  other- 
wise have  afforded  him.  Ryhiner  v. 
Ruegger.  19  Til.  A.  166.  (2)  But  no 
waiver  is  established  by  showing  that 
the  creditor  sold  goods  to  his  debtor 
subsequent  to  the  fraudulent  trans- 
fer (Ryan  Drug  Co.  v.  Hvambsahl. 
89  Wis.  81,  61  NW  299);  (3)  or  by 
the  creditor's  acceptance  of  unse- 
cured notes  which  were  given  under 
false  representations  (Johnston  v. 
Ferris,  14  Daly  302,  12  NTSt  666). 

4.  Moeller  v.  Van  Loo  Cigar  Co.. 
180  III.  A.  435;  Crookston  State  Bank 
V.  Lee,  124  Minn.  112,  144  NW  433; 
Breeden  V.  Peale,  106  Va.  39,  66  SB 
2. 

[a]    Fraudulent  Intent  oannot  be 

Inferred  from  a  preference  given  to 
certain  creditors,  when  such  prefer- 
ence Is  not  Inhibited.  Breeden  v. 
Peale.  106  Va.  89,  55  SB  2. 

thy  BTsn  wlisra  orsOltor  takta 
poMsssion  and  smploys  tlM  dsMor 
to  manage  the  business,  an  attach- 
ment will  not  be  supported.  Moeller 
v.  Van  Loo  Cigar  Co..  180  111.  A.  435. 

[c]  As  airrasnent  to  prefer  a 
creditor,  marte  by  a  purchaser  of 
goods  on  credit,  is  not  fraudulent  so 
as  to  afford  a  ground  for  attachment. 
New  York  Nat.  Pnrk  Bank  v.  Whit- 
more,  104  N.  T.  297,  10  NE  524. 

[d]  A  debtor  cannot  delegate  au- 
thority to  another  to  make  a  prefer- 
ence In  his  behalf.  Hargadine-Mc- 
Klttrick  Dry  Goods  Co.  v.  Carnahan, 
79  Mo.  A,  219. 

[e]  The  fact  that  a  debtor  in 
good  faith  sells  all  his  propsrty  to 
pay  certain  of  his  creditors  to  the 
exclusion  of  others  is  not  a  ground 


for  attachment.  Campbell  v.  War- 
ner, 22  Kan.  604. 

[f  ]  That  a  SOB  aasteaad  his  prop, 
•r^  to  seonra  Oshta  dm*  him  fattsr, 

and  debts  for  which  the  father  bad 
become  liable,  does  not  warrant  aa 
attachment  for  fraudulent  convey- 
ance of  property  to  hinder  and  de- 
lay creditors.  Field  v.  Stout.  68  DL 
A.  360. 

tg]    Partnership  asslfnawnts^ 

(1)  Bona  flde  preferences  by  a  part- 
ner did  not  afford  a  ground  for  at- 
tachment, although  such  preferences 
were  forbidden  by  a  statute  of  the 
state  where  the  transfer  was  made. 
Casola  V.  VasqueE,  147  N.  Y.  258,  41 
NE  517  [rev  85  Hun  314,  32  NTS 
11401.  (2)  A  preference  in  the  part- 
nership assignment  to  a  creditor  se- 
cured by  mortgage  of  an  Individual 
partner's  property  was  not  fraudu- 
lent and  did  not  Justify  an  attach- 
ment. Vahlberg  v.  Blrnbaum,  64 
Ark.  207,  41  SW  581. 

[hi  Where  an  iusolvuit  irtaosd  aU 
his  promr^  in  the  bands  of  a  tras> 
tea  with  directions  to  pay  certain 
debts  to  the  exclusion  oi  a  debt  due 
a  certain  creditor,  such  creditor  was 
entitled  to  an  attachment,  since  an^ 

F lacing  of  the  property  was  in  law  a 
raud  on  his  rights,  even  thoucb  the 
debtor  acted  with  honesty  of  pur- 
pose. Prank  v.  Mlnsterketter,  99  SW 
219,  221,  30  KyL  485  (where  the  conn 
said:  "The  placing  of  one's  prop- 
erty entirely  beyond  the  reach  of  a 
creditor,  so  as  to  defeat  him  in  the 
present  collection  of  a  debt.  Is  clearly 
a  fraudulent  act,  though  it  may  not 
have  been  so  Intended  by  the  party 
BO  doing"). 

[11  Delaying  oredltora^d)  That 
a  conveyance  has  been  made  with  In- 
tent to  defraud  will  not  be  Inferred, 
as  a  basis  of  attachment,  from  the 
mere  fact  that  the  defendant  has 
disposed  of  his  property  to  prefer  a 
creditor,  and  to  delay  collection  of 
plaintiff's  claim  until  such  creditor 
has  been  paid.  Durant  First  State 
Bank  v.  Smith.  43  Okl.  820,  140  P  150. 

(2)  But  a  transfer  of  property  f» 
sutflclent  to  sustain  an  attachment, 
where  it  was  not  only  Intended  to 
prefer  the  creditor,  but  also  to  de- 
lay and  defraud  plaintiff  and  other 
creditors.  Holt  Mfg.  Co.  v.  Thomas, 
69  Wash.  488,  125  P  772. 

5.  U.  S. — .Strauss  v.  Abrahams.  3! 
Fed,  310  (construing  Missouri  sUt- 
ule):  F^rwell  v.  Brown.  1  Fed.  128 
(construing  Wisconsin  statute). 

Colo. — Hunter  v.  Ferguson,  S  Colo. 
A   287   33  P  82 

111. -^Standard  Oil  Co.  v.  lloriison. 
etc.,  Co..  54  111.  A.  681. 

Ind.~-island  Coal  Co.  t.  RehUng. 
22  Ind.  A.  306.  S3  NE  777. 

Kan. — Douglas  County  Nat.  Btnk 
V.  Sands.  47  K^n.  696,  28  P  620;  Wat- 
kins  Nat.  Bank  v.  Sands,  47  Kan.  691. 
28  P  618;  Wlnfleld  Nat.  Bank  v. 
Croco,  46  Kan.  629,  26  P  942. 

Ky, — Pogarty  v.  Estes,  7  KyL 
286. 

Mich. — Ionia  First  Nat.  Bank  v 
Steele,  81  Mich.  93,  45  NW  579;  Gore 
V.  Rav,  73  Mich.  385,  41  NW  329. 

Minn. — Crookston  State  Bank  v. 
Lee.  124  Minn.  112.  144  NW  433. 

Mo. — Hetdeman-Benolsi  Saddlery 
Co.  V.  Urner,  24  Mo.  A.  534. 

N.  T. — Merrlam  v.  Wood.  etc.  Co.. 
19  App.  Dtv.  329,  46  NTS  484  [alf  155 
N.  T.  136,  49  NE  6851;  Knorr  v.  New 
York  State  Mut.  Ben.  Assoc..  79  Hun 
83,  29  NYS  508;  DIntrutt  Tuthill. 
62  Hun  691,  17  NYS  &5S;  Etltson  v. 
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favor,'  by  way  of  mortgage  to  secure  payment/ 
or  by  way  of  actual  payment  of  the  debt.*  But 
the  transfer  will  be  fraudulent  if  the  debtor  intends 
to  secure  benefits  to  himself  thereby,^  and  under 
Bome  statutes  a  mere  preference  of  one  creditor  over 

Bemateln.  60  HowPr  146  [aff  23  Hun 

148  mom]. 

Oh.— Stone  v.  Bank,  8  Oh.  Clr.  Ct. 
m,  1  Ob.  Cir.  Dec.  354. 

Ok!.— Durant  First  State  Bank  v. 
Smith.  43  Okl.  320,  323.  140  P  150 
Iclt  CycJ. 

Pa. — Lfouchelm  v.  Hark3,  2  Pearson 

168. 

Wash. — ^Holbrooh  -v,  Peters,  etc 
Co..  8  Wash.  344,  86  P  256. 

Wyo. — Wearne  v.  France.  3  Wyo. 
*73,  21  P  703. 

See  Uarttn  v.  Mayer,  112  Aia.  620, 
;0  8  983. 

U1  Tli«  mere  exMntioit  of  a  bill 
vt  tilt  to  secure  a  bona  fide  creditor, 
whertby  a  preference  Is  Kiven,  is  not 
.m  aRsfgnment  or  disposition  of  prop- 
erty with  Intent  to  defraud  creditors, 
wtthin  the  attachment  law.  Johnwon 
V.  Stockham,  89  Md.  338.  43  A  920. 

(b]  WMwpktoM  ooBdwst  by  tlw 
dabtor  at  the  time  of  making  pref- 
erence mleht  show  that  It  was  fraud- 
til«tt  Sellew  V.  ChrisOeld,  1  Handy 
SC.  12  Oh.  Dec  (Reprint)  41. 

fl.  Wilson  V.  Chalaron,  28  Xa,.  Ann. 
Ml;  Estes  v.  Fry,  22  Mo.  A.  80;  Wil- 
son V.  Greenwood,  8  Kulp  (Pa.)  210; 
Wright  V.  Ewen,  19  Phila.  (Pa.)  312; 
Wyman  v,  WUmarth.  1  S.  D.  172,  46 
NW  190. 

(a)  Aa  Infereao*  of  fraad  wonld 
b»  JwtUad  from  the  facts  (1)  that 
Ihe  Judgment  allowed  to  be  confessed 
Wan  based  on  accommodation  notes 
(Marietta  First  Nat.  Bank  v.  Bruns- 
wick Chemical  Works,  3  Silv.  Sup. 
61.  6  NTS  318,  17  NYClvProc  22S 
laff  119  N.  Y.  645  mem.  23  NE  1149 
mem]),  and  (2)  that  defendant  had 
greatly  Increased  his  stock  of  goods 
Juat  before  It  was  sold  to  satisfy  the 
confessed  Judgment  (Rublnsky  v. 
Walenk-  4  Pa.  DisL  611.  16  Pa.  Co. 
fOl ) ;  (3)  from  an  entire  lack  of 
consideration  (Meyers  v.  Rauch,  4 
Pa.  Dist,  333):  (4)  or  from  the  ex- 
iiitence  of  suspicious  circumstances 
attending  the  confession  of  judgment 
(Rand  v.  aetcbell,  24  Minn.  319;  Jef- 
frey V.  Nast.  10  NTS  280).  <6)  So 
also,  where  defendants  lulled  their 
creditors  into  security  by  promising  a 
'etitement  without  preferences,  their 
siibfiequent  confessloQ  of  Judgment 
in  favor  of  preferred  creditors,  al- 
thongh  made  upon  bona  fide  claims, 
KEW  void  and  alCorded  grounds  for 
attachtnent.  Oalle  v.  Tode,  60  Hun 
132,  14  NTS  21  NTCivProc  147, 
152. 

[b]  Vo  Infareno*  of  fsand  Is  Jos- 
tUM  from  (1)  the  fact  taken  by  It- 
self that  a  debtor  confesses  judg- 
ment (Nelson  Distilling  Co.  v.  Lock, 
S3  Mo,  A.  637:  Thomas  v.  Dickerson, 
11  NTS  436;  Kline  v.  O'Donnell,  11 
Pa.  Co.  38),  (2)  although  his  act  Is 
accompanied  by  inaccurate  state- 
ments regarding  his  liabilities,  when 
Buch  Inaccuracies  are  satisfactorily 
explained  (Strasburger  v.  Bachrach, 
5»  Hun  624,  13  NYS  538);  (3)  from 
an  Informality  in  the  confession  of 
Judgment  making  the  Judgment  in- 
valid (Rainwater  v,  Faconesowlch.  29 
Mo.  A.  26);  (4)  or  from  mere  neg- 
lect to  defend  an  action  brought 
anlnat  a  debtor  (Rigney  v.  Tall- 
madge.  17  HowPr  (N.  T.)  556). 

7.  U.  S. — Hills  V.  Stockwell.  etc.. 
Furniture  Co..  28  Fed.  432  (conatru- 


another  is  ground  for  attachment.^** 

74]  13.  Transfers  to  BelatiTes.  The  circum- 
stance that  relationship  exists  between  the  parties 
to  a  conveyance  alleged  to  be  fraudulent  does  not 
of  itself  show  fraud;^^  but  where  the  good  faith  of 


Ins  Ulchlgan  statute). 
_  Kan. — GreKory  Grocer  Co.  v. 
Toung.  6S  Kan.  »9.  36  P  713;  Miller 
V.  Wichita  Overall,  etc..  Hfg.  Co..  S3 
Kan.  75,  85  P  799;  Burnham  v.  Pat- 
Dior.  3  Kan.  A.  257.  45  P  115. 

Ky. — Cummlngs  V.  Homans,  4  Ky. 
Op.  106. 

1«- — ^Hercbants.  etc..  Bank  v.  Mc- 
Kellar,  44  La.  Ann.  940.  11  S  592; 
Seeligson  v.  Rigmaiden.  37  La.  Ann. 


722;  Abney  t.  Whltted,  28  La.  Ann. 
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Md. — Johnson  v.  Stockham.  89  Md. 
858.  43  A  920. 

Nebr. — Britton  v.  Boyer.  27  Nebr. 
522,  43  NW  356. 

N.  Y. — Merrlam  v.  Wood,  etc.,  LUh. 
Co.,  19  App.  Dlv.  329,  46  NYS  484; 
Andrews  v.  Schwarts,  65  HowPr  190. 

Tenn. — Wyler  v.  McOrew,  (Ch.  A.) 
35  SW  754. 

Tex. — Williams  v.  Kane.  (Civ.  A.) 
55  RW  974. 

Wis. — Campbell  v.  Jackson.  80  Wis. 
48,  49  NW  121. 

[n]  Attendant  cironra stances  not 
mafclBg  pT«f emo*  fxandidMit.— -<  1 ) 
A  preference  will  not  be  fraudulent 
from  the  circumstance  that  all  the 
debtor*!}  property  was  included  In  It 
(Abernathy  Furniture  Co.  v.  Arm- 
strong, 46  Kan.  270,  26  P  693);  (2) 
by  reason  of  false  representations 
made.at  the  time  of  the  transfer  as 
to  the  debtor's  condition  and  Inten- 
tions (Chouteau  t.  Sherman,  11  Mo. 
386);  (3)  by  reason  of  the  facts  that 
the  preferred  person  Is  the  debtor's 
wife  and  that  the  debt  could  not  be 
enforced  at  law  in  the  state  where 
they  resided  (Loveland  v.  Kearney, 
14  Colo.  A.  463.  60  P  584);  {4>  or  by 
reason  of  the  fact  that  the  preference 
is  made  to  the  officers  of  the  corpora- 
tion making  the  transfer  (L.exow  v. 
St.  Lawrence  Marble  Co.,  16  Misc. 
133.  38  NTS  831). 

[bl  Xnoo&sljitent  allegatlOBS  of 
fraud.— Where,  In  an  action  on  a  note 
not  due,  plaintiff,  to  Justify  the  bring- 
ing of  the  action,  alleged  that  de- 
fendant had  made  false  representa- 
tloila  regarding  his  indebtedness, 
and,  to  support  the  attachment,  also 
alleged  a  fraudulent  disposal  of  his 
property  by  mortgage  to  secure  fic- 
titious debts,  it  was  held  that  the  at- 
tachment could  not  be  sustained  as 
the  debts  secured  were  not  fictitious 
if  the  representations  of  plaintlfT  re- 
garding his  indebtedness  were  fraud- 
ulent. Johnson  V.  Buckel,  65  Hun 
601.  20  NYS  566. 

8.  Ionia  First  Nat.  Bank  Steele, 
81  Mich.  98.  45  NW  679;  Crookston 
State  ^nk  v.  Lee.  124  Minn.  112,  144 
NW  483. 

[a]    Parawnt  of  a  1h>ii»  Ada  d«kt 

to  one  creditor  to  the  exclusion  of 
others  cannot  be  made  the  basis  of  a 
charge  of  fraud  against  the  debtor 
In  an  action  of  attachment.  Ionia 
First  Nat.  Bank  v.  Steele,  81  Mich. 
93.  45  NW  579. 

0.  Hobbs  V.  Greenfield,  10.1  Ga.  1, 
30  SE  257;  Nichthauser  v.  Lehman, 
1?  Misc.  336,  39  NYS  1091.  See  also 
Levy  V.  Ullman.  2  Ky.  Op.  208  (set 
out  infra  note  10). 

[a]  Oompoaltioii  agreements. — 
(1)  Where  creditors  of  a  debtor  have 
entered  into  a  composition  agreement 
extending  the  time  of  payment  for 
their  claims,  there  is  an  Implied 
stipulation  of  good  faith  on  the  debt- 
or's part,  and  if  he  fraudulently 
transfer)!  property  the  agreement  Is 
at  an  end  and  the  creditors  would  be 
allowed  to  attach.  Hill  v.  Wert- 
heimer-Swarts  Shoe  Co.,  150  Mo.  4S3, 
51  SW  702.  (2)  Where  a  debtor,  by 
paying  two  unsecured  creditors  In 
full,  obtained  money  for  a  composi- 
tion, the  creditors  accepting  his  of- 
fer, with  knowledge  of  the  source 
from  which  the  money  came,  cannot 
later  object  that  thev  have  bi>en  de- 
frauded. City  Nat  Bank  v.  Jeffries, 
73  Ala.  183. 

[b]  Praferrlnir  Indivldnai  cred- 
itors with  -partnership  property.^ — 
The  appropriation  of  partnership 
property  to  pay  individual  debts  of 
the  partner  is  prima  facie  fraudulent 
and,  tuiless  the  fraud  is  rebutted,  fur- 


nishes good  ground  for  attachment. 
Keith  V.  Fink,  47  111.  272;  Keith  v. 
Armstrong,  65  Wis.  225,  26  NW  445. 

[c]  UndsTTalnatton  of  tha  prop- 
er^ tranaferrad  by  way  of  prefer- 
ence tends  to  show  such  an  intention 
on  the  debtor's  part.  Dyer  v.  Rosen- 
thal, 45  Mich.  588,  8  NW  560;  Potter 
V.  McDowell,  31  Ma  62. 

10.  Hobbs  V,  Qreenfield,  108  Ga.  1, 
30  SE  257. 

[a]  Vnder  the  Louisiana  statute 
(Code  Proc.  art  240  subd  4)  an  In- 
tent to  give  an  unfair  preference  to 
a  creditor  is  a  statutory  ground  for 
an  attachment,  and  such  a  prefer- 
ence Is  a  constructive  fraud,  pro- 
hibited, whether  operated  through  the 
machinery  of  the  courts  or  other- 
wise; and  there  Is  an  unfair  prefer- 
ence where  the  creditor  knew,  or  had 
reason  to  know,  that  the  debtor  was 
insolvant,  and  the  transaction  Rivea 
the  creditor  any  advantage  over  other 
creditors.  Patterson  Bank  v.  Urban 
Co.,  114  La.  7S8.  88  B  661. 

[b]  "JSWttXt"  pMt«ranoaa«— (1)  In 
construing  a  statute  which  made  an 
"unfair"  preference  to  creditors  a 
ground  for  attachment.  It  was  held 
that  the  word  "unfair"  was  surplus- 
age, because  no  preference  can  be 
unfair  which  Is  legal,  and  to  be  il- 
legal it  must  be  fraudulent.  Fitz- 
patrlfk  V.  Plannagan,  106  U.  8.  648, 
1  set  369,  27  L.  ed.  211.  (2)  In 
Louisiana  a  similar  statute  has  been 
held  not  to  make  all  preferences  a 
ground  for  attachment.  Seellgson  v, 
Rigmaiden,  37  La.  Ann.  722;  Lehman 
V.  McFarland.  36  La.  Ann.  624.  (3) 
But  a  preference  by  a  debtor  whose 
conduct  showed  that  he  had  been  de- 
ceiving creditors  and  attempting  to 
evade  the  payment  of  his  debts  was 
unfair  and  justified  an  attachment. 
Stevens  v.  Helpman,  29  La.  Ann.  635. 

[c]  Th«  placing  by  a  debtor  of 
Ua  property  la  tlie  hand*  of  anotliev 
with  instructions  to  convert  it  into 
cash  and  pay  the  proceeds  to  certain 
persons  to  the  exclusion  of  others 
amounts  to  a  fmud.  Prank  v.  Mln- 
sterketter,  99  RW  219.  30  KyL  485. 

[d1  Wlisre  ths  svldasoa  oondnoa* 
to  prove  the  fraudulent  tnuisfar  of 
proparty  for  the  purpose  of  prefer- 
ring creditors,  and  the  willful  ap- 
propriation of  the  assets  of  a  de- 
fendant to  his  own  personal  use,  at  a 
time  when  he  was  fully  aware  of 
his  Insolvency,  it  will  justify  an  at- 
tachment by  the  creditors.  Levy  v. 
unman.  2  Kv.  Op.  208. 

11.  Alii.— Marx  V.  Letokauff,  9S 
Ala.  453.  9  S  818. 

111.— Field  V.  Stout,  68  111.  A.  360. 

La. — ^Winter  v.  Davis.  48  La.  Ann. 
260,  19  S  263;  Wilson  v.  Chalaron,  26 
La.  Ann.  641. 

Mich. — Iosco  County  Sav.  Bank  v. 
Barnes,  100  Mich.  1.  58  NW  606. 

Nebr, — Carson  v.  Solomon,  33  Nebr. 
652.  50  NW  1054. 

N  T.— Taylor  v.  Hull.  56  Hun  90, 
9  NYS  140.  See  LIpschiti  v.  Hal- 
perln.  53  Misc.  280.  103  NYS  202. 

Pn. — Rice  v.  Warren,  8  Del.  Co. 
283 

(>nt. — St.  Michael's  College  v.  Mer- 
rick, 1  Ont.  A.  520. 

Ta]  Wbexe  the  debtor  pnroliacad 
land  with  hia  wife's  mousy  a  recon- 
veyance by  him  to  his  wife  furnishes 
no  ground  for  attachment  Cooper 
V.  Standley,  40  Mo.  A.  138. 

[b]  8aM«a.n«t  oonTSyanoa  to 
bona  lids  creditor.— Where  a  hus- 
band, under  power  of  attorney  from 
his  wife,  conveyed  real  property  to 
himself  and  subsequently  conveyed 
to  his  wife's  creditor  In  payment  of 
a  bona  fide  debt.  It  was  held  that  an 
allegation  of  fraud  in  the  conveyance 
to  himself  raised  an  immaterial  issue. 
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a  transfer  is  in  question  the  relationship  of  the 
parties  is  a  fact  for  the  consideration  of  the  jury,^^ 
and  a  presumption  of  fraud  may  arise  from  the 
fact  that  the  sale  was  a  secret  one/"  or  was  made 
to  pay  an  alleged  debt  which  did  not  appear  on  the 
debtor's  account  books,^*  or  from  the  debtor's  finan- 
cial worthlessness  at  the  time.^" 

75]  14.  Transactions  in  Relation  to  Exempt 
Property.  As  exempt  property  is  beyond  the  reach 
of  creditors,  no  disposition  of  it  which  the  debtor 
chooses  to  make  will  be  fraudulent.''  It  has  also 
been  held  not  a  fraudulent  transfer  for  an  insol- 
vent debtor  to  use  money  to  pay  off  a  mortgage  on 
his  homestead/^  or  to  exchange  for  stock  which  will 
be  exempt/*  and  where  partners  divided  the  firm 
property  and  took,  as  individual  property,  a  wagon 
and  horses,  which  were  tlien  claimed  to  be  exempt, 
this  was  held  not  a  fraudulent  transfer.^" 

[  $  7G]  I.  Intent  to  Dispose  of  Property  Fraudn- 
lentiy — 1.  In  Q-eneral.  For  a  debtor  to  be  about  to 
dispose  of  his  property  for  the  purpose  of  defraud- 
ing his  creditors  is  generally  made  by  statute  a 
ground  for  attachment  to  issue  against  his  prop- 
erty;"* and,  where  an  attachment  is  sought  on  this 


ground,  it  is  not  necessary  that  the  debtor  should 
be  a  resident  within  the  state.** 

It  is  not  the  creditor's  belief  but  the  actual  facte 
which  govern  in  determining  whether  an  attaehmait 
should  issue  on  this  ground.^^ 

77 j  2.  What  Constitates  Being  "About"  to 
Dispose  of  Property.  A  debtor  who  has  formed  a 
design  to  dispose  of  his  property  and  intends  soon 
to  carry  it  out  is  "about"  to  dispose  of  his  property 
within  the  meaning  of  the  attachment  statutes;" 
and  it  is  not  necessary  that  there  should  be  an  ac- 
tual transfer,^*  or  any  overt  act  on  the  part  of  the 
debtor,''  nor  is  the  particular  mode  of  disposition 
contemplated  by  the  debtor  material.'" 

78]  3.  Frandulent  Intent— «.  In  OeneraL  To 
furnish  a  ground  for  attachment  the  fraudulent  in- 
tent of  a  debtor  contemplating  a  disposal  of  his 
property  must  be  in  all  respects  similar  to  the  in- 
tent which  actuates  a  debtor  making  an  actual  fraud- 
ulent transfer  of  his  property." 

79]  b.  Proof  of  Intent— (1)  In  OeneraL  It 
is  incumbent  on  plaintiff  to  show  the  necessary 
fraudulent  intent  on  the  part  of  defendant.'^  Hbe 
fraudulent  intent  of  a  debtor  may  be  inferred  from 


owing  to  the  subsequent  deed.  Ten- 
nis V.  Barnes.  11  Colo.  A.  196,  B2  P 
1038. 

[c1  Bnliainf  a  bonse  on  bis  wlf«^ 
land  Is  not  necessarily  a  fraudulent 
conveyance  by  the  debtor.  Grauman 
V.  Davis.  13  KyL  590. 

[d]  AUowlng-  wlf«  to  retain  sepa- 
rate •aminfft. — Where  a  husband 
does  not  exercise  his  right  to  obtain 
possession  oC  his  wife's  earnlnBs.  but 
allows  her  to  retain  them,  this  Is 
not  a  fraudulent  conveyance  of  prop- 
erty Justifying  attachment.  Beach  v. 
Baldwin,  14  Mo.  597. 

[e]  A  prefaTflnoe  br  a  corporation 
to  one  of  Its  directors  and  offlcars 
does  not  afford  ground  for  attach- 
ment where  the  corporation  is  not 
shown  to  have  been  Insolvent.  Wolf 
V.  Erwfn.  etc..  Co.,  71  Ark.  438,  75 
SW  722. 

13.  Hough  V.  Dickinson.  58  Mich. 
89,  24  NW  809.  See  also  Brady  v. 
Fraley.  84  SW  750,  27  KyL  168. 

13.  Lustlg  V.  McCullouch,  10  Colo. 
A.  41,  50  P  48. 

14.  Ijowenateln  v.  Powell,  68  Miss. 
78,  8  S  269  (so  holding  In  a  case  of 
a  conveyance  by  the  delator  to  his 
mother). 

15.  Keigher  v.  McCormick,  11 
Minn.  545. 

ta]  A  TOlnntary  conTcyanoe  by  an 
Insolvent  debtor  to  bla  wife  is  pre- 
sumptively fraudulent.  Islln  v. 
Goldberg.  6  Misc.  603.  26  NTS  79: 
Vietor  V.  Goldberg,  6  Misc.  46,  25 
NTS  1005;  Gribble  v.  Ford.  (Tenn. 
Ch.  A.)  52  SW  1007. 

16.  Davia  V.  Land,  88  Mo.  436 ; 
Novelty  Mfg.  Co.  v.  Pratt,  21  Mo.  A. 
171;  Cflark  v.  Ingraham,  15  Phlla. 
(Pa.)  646;  Wyman  v.  Wilmarth,  1  S. 
D.  172,  46  NW  190. 

17.  Palmer  v.  Hawes,  80  Wis.  474, 
60  NW  341. 

18.  Long  V.  Hopper.  54  Kan.  572, 
38  P  809. 

19.  Vahlberg  v.  Birnbaum,  64  Ark. 
207,  41  SW  581. 

30.  Abrams  v.  Teague,  24  La.  Ann. 
667:  Treadwell  v.  Lawlor.  15  HowPr 
(N.  Y.)  8;  Brown  v.  Morris,  10  S.  C. 
467;  Johnson  v.  Rankin,  (Tenn,  Ch. 
A.)  59  SW  638.  See  also  Parson,  etc.. 
Co.  V.  Plew.  105  SW  377,  82  Kyi.  77. 

[a]  Alltar. — Reynolds  v.  Cul- 
breath,  14  Ala.  581  (stating  law  ex- 
isting In  1848);  Belcher,  etc.,  Lum- 
ber, etc.,  Co.  V.  Drane,  107  Mo,  A.  56, 
80  SW  307. 

[b]  Efficiency  of  this  groond. — An 
attachment  on  the  ground  that  de- 
fendant is  about  to  dlspof^e  of  his 
property  Is  as  valid  and  effective  as 
an  attachment  Issued  on  any  other  ' 


ground  and  will  prevail  over  a  sub- 
sequent attachment  by  another  cred- 
itor on  the  ground  that  the  debtor 
baa  left  the  state.  Boyd  v.  La- 
branche,  35  La.  Ann.  285. 

fc]  Where  proof  is  made  of  k 
debtor's  Intent  fraudulently  to  dis- 
pose of  his  property,  fraud  sutflclng 
to  sustain  an  attachment  la  shown. 
Kurts  v.  Troll,  86  Mo.  A.  649. 

[d]  This  ground  Is  dlsttnot  from 
(1)  an  actual  fraudulent  dlapositlon 
of  property  (see  supra  9  61).  (2)  and 
an  attachment  on  the  ground  that  a 
debtor  la  about  to  dispose  of  his 
property  fraudulently  cannot  be 
supported  by  proof  of  an  actual  dis- 
position (Tarborough  v.  Hudson,  19 
Ala.  653). 

[e]  An  Intont  to  glTe  an  unfair 
preference  to  a  creditor  Is  a  statu- 
tory ground  for  attachment  In  Louis- 
iana. Patterson  Bank  v.  Urban  Co., 
114  La.  788,  38  S  561. 

ai.   Bray  Clothing  Co.  t.  Shealy, 

53  S.  a  12,  80  SE  620. 

33.  Ixtrd  v.  Wood,  120  Iowa  803, 
94  NW  842. 

[a]  Tb«  mere  opinion  of  the  plain* 
tut  that  defendant  contemplates  a 
fraudulent  act  Is  not  enough  to  war- 
rant an  attachment.  Brown  v.  Cren- 
shaw, 5  Baxt.  (Tenn.)  584. 

[b]  Tbe  facts  must  be  sufficient 
to  justify  (1)  a  reasonable  convic- 
tion on  the  part  of  the  creditor 
(Lewis  V.  Kennedy,  3  Greene  (Iowa) 
57;  Kurd  v.  Jarvts,  1  Plnn.  (Wis.) 
475),  (2)  although  In  trying  the  issue 
of  reasonable  belief  the  evidence  Is 
not  restricted  to  the  knowledge  which 
plaintiff  had  at  the  time  of  suing  out 
the  attachment  (Zlnn  v.  Dzlalynskl, 
13  Fla.  597). 

33.  Dueber  Watch  Case  Mfg.  Co. 
V.  Young,  155  111.  226.  40  NE  582  [afl 

54  111.  A.  383]. 

[a]  That  defendants  "thought*' 
they  might  have  to  turn  over  their 
business  did  not  show  a  sufficient  in- 
tent to  make  a  transfer.  Haulenbeck 
v.  Coenen,  12  NYS  1,  20  NYClvProc 
6.   

[b]  ■Ria  debtor  mnat  eontmsOata 
a  tmnafar  at  tb*  time  tba  attadunant 
IMUM  in  order  to  Justify  it.  Bick- 
ham  V.  Lake,  61  Fed.  892;  Scudder 
V.  Payton,  65  Mo.  A.  314. 

[c]  Here  fragmeBtary  declara- 
tions of  the  debtor  are  Insufficient 
to  show  a  design  to  dispose  of  the 
property.  Brown  v.  Carpenter,  5 
KyL  120. 

[d]  Claim  by  father  of  debtor  as 
pnn^asar  without  notice. — Under 
Civ,  Code  Prac.  {  249,  authorizing  a 
specific  attachment  in  an  action  to 


enforce  a  lien  upon  personal  prop- 
erty, or  by  a  plalntifr  "having  a  fu- 
ture Interest  therein,  for  the  security 
of  his  rights,"  where  it  appears  that 
the  property  "Is  about  to  he  eold, 
concealed  or  removed  from  the 
state,"  plaintiff  wna  entitled  to  an 
attachment  where  the  father  of  one 
defendant  claimed  a  part  of  the  prop- 
erty in  lien  by  virtue  of  a  purchase 
alleged  to  have  been  made  without 
notice  of  the  lien,  the  purpose  of  lh« 
action  being  to  enforce  the  contract 
giving  the  Hen,  whereby  It  was 
agreed  that  the  lumber  should  be 
shipped  in  plalntlfTa  name,  and  the 
proceeds  thereof  paid  to  him.  Sta- 
pleton  V.  Ewell,  55  SW  917.  21  KyL 
1534. 

34.  Waples-Platter  Co.  v.  Low.  54 
Fed.  93,  4  CCA  205;  DItchbum  v. 
Jermyn,  etc..  Co-op.  Assoc.  13  Pa. 
Co.  1. 

[a]  mtrnttiOB  to  dIspoM  of  oon^ 
omM  property.— The  grounds  for  at- 
tachment that  defendant  Is  conceal- 
ing property  and  Is  about  to  dispose 
of  property  are  not  Inconsistent 
where  It  appears  that  he  had  tempo- 
rarily concealed  the  real  title  In 
preparation  for  making  a  fraudulent 
transfer  of  it,  Jurgens  v.  Turn  So- 
den,  32  App.  Div.  1.  52  NYS  662. 

as,    Hardee  v.  Langford,  6  Fla.  13. 

36.  Parsons  v.  Stockbridge,  42  Ind. 
121. 

37.  Chaffe  v.  Mackenzie,  43  1^ 
Ann.  1062.  10  S  369;  Simmons  Hard- 
ware Co.  V,  Fighting  the  Flames  Co., 
135  Mo.  A,  266,  115  SW  467.  See 
also  Belcher,  etc.,  Lumber,  etc.  Qo. 
V.  Drane,  107  Mo.  A.  56,  80  SW  307. 

Ca]  Season  for  requiring  actual 
fraudulent  Intsnt^The  Intent  must 
actually  exist  and  cannot  be  merely 
inferred  from  the  conaequence  of  the 
act  because  the  effect,  if  that  were 
done,  wotild  prevent  any  sale  by  a 
debtor,  however  advantageoua  It 
might  be  to  himself  and  to  his  cred- 
itors. Seldentopf  T.  AnnabU,  S  Nebr. 
524. 

[b]  A  fraadulant  Istaat  Mralast 
plaintiff  alona  is  suffldent  and  it  will 
not  prevent  an  attachment  that  the 
debtor  entertained  an  honest  purpose 
toward  the  rest  of  his  creditors, 
Correy  v.  Lake,  6  F.  Cas.  No.  5.253. 
Deady  469. 

38.  D.  C. — Daniels  T.  Solomon.  11 
App.  163. 

Mo. — Simmons  Hardware  Co.  v. 
Fighting  the  Flames  Co.,  ISS  Uo.  A 
266.  115  SW  467. 

N.  Y. — Durktn  v.  Paten.  97  App. 
Dlv.  139,  89  NYS  622;  Kelderhouse  v. 
McQarry,  82  Misc  365.  143  NYS  741. 


For  latar  cmm»  daralopmmts  and  oluuvag  In  the  law  see  cumulative  AnnoUtiona,  same  tt 
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bis  acts,  deelarations,  and  eondnct,**  snch  as  threats 
not  to  pay  if  aued,'*  or  to  dispose  of  his  property 
or  a  failure  to  carry  out  a  promise  as  to  the  appli> 
cation  of  specifle  property.'^  Bat  it  is  not  sufficient 
to  establish  a  fraudulent  intent  that  defendant  is 
heavily  indebted,"  and  repeated  efforts  to  serve  him 
with  summons  liave  fail»i;'^  that  he  has  failed  to 


pay  a  debt  according  to  his  promise}''  that  he  re- 
fused to  secure  a  creditor;'^  that  he  made  a  prom- 
ise to  pay  which  he  had  no  reasonable  expectation 
of  being  able  to  keep;'^  that  he  has  offered  to  sell 
his  property,"  to  make  a  voluntary  assignment  for 
the  beueSt  of  all  his  creditors,*"  or  to  secure  a  bona 
fide  creditor  by  mortgage;*^  that  he  made  false 


Oh.~UcA111eter  v.  Daver.  7  OhS 
ACP  854,  5  OhNP  274. 

Okl. — Durant  First  State  Bank  v. 
Smfth,  43  Okl.  820,  140  P  IBO. 

See  also  Hoy  t.  Welsa.  24  La.  Ann. 
269. 

[al  Whar*  th*  olroTtmvteiioaa 
■tfttvd  by  plaintiff  an  posltlTalT  d«- 

nlM  (1)  by  defendant  the  attachment 
should  not  be  allowed  to  stand  (Mor- 
ton T.  Sterrett,  3  Oh.  Dec.  (Reprint) 
178,  4  WklyLOaz   132),    (2)  unless 

?iIaiRtlira  Btatements  are  corroborated 
n  other  waya  (Chaffee  v.  Runkel,  11 
a  D.  333.  77  NW  683). 

n>1  In  tb«  aliaaMoa  of  anr  daalal 
vr  OafaBtent  evidence  of  a  complain- 
ant that  he  learned  that  defendant 
ma  about  to  convey  bis  property  to 
bia  wife,  and  tbat  upon  Inveatl^atlon 
he  found  It  to  be  true.  Is  sufficient 
to  sustain  an  attachment  on  the 
ground  that  defendant  was  about  to 
dispose  of  his  property  to  defraud 
his  creditors.  Johnson  v.  Rankin, 
(Tenn.  Ch.  A.)  59  SW  638. 

[c]  Vraamnvtlon  of  frand. — 
Where  the  facts  averred  In  an  affi- 
davit for  an  attachment  on  the 
ground  of  defendant's  Intent  to  dis- 
pose of  property  to  defraud  creditors 
might  be  true  and  yet  there  be  no 
fraudulent  Intent,  fraud  will  not  be 
presumed.  Kelderhouse  v.  HcGarry, 
8!  Misc.  36B,  143  NTS  741. 

3».  Meinhard  v.  Llllenthal.  17  Fla. 
501;  Chafle  v.  Mackenzie,  43  La.  Ann. 
1062.  10  S  369;  Scott  v.  Simmons,  34 
HowPr  (N.  Y.)  66;  Peck  v.  Toland, 
27  S.  D.  406.  131  NW  402.  See  also 
Davis  v.  Renez  Camera  Co.,  97  App. 
Div.  73,  89  NTS  587. 

{a]  ninatratloaa^a)  Where  It 
appeared  from  the  evidence  that  de- 
fendant did  not  have  sufficient  prop- 
erty subject  to  execution  to  pay 
plBlntlfTa  debt,  and  that  be  had  a 
short  while  before  aold  a  part  of 
his  proi»erty  and  made  an  effort  to 
sen  the  remainder  with  the  avowed 
intention.  If  he  could  do  so,  of  en- 
listing In  the  army,  an  attachment 
sued  out  on  the  ground  that  the 
debtor  waa  Insolvent  and  the  creditor 
was  in  danger  of  losing  the  debt  if 
delayed  until  Judgment,  execution, 
and  return  of  no  property,  and  also 
that  the  debtor  was  about  to  sell  or 
dispose  of  his  property  with  a  fraud- 
ulent Intent  to  cheat,  binder,  and  de- 
lay his  creditors,  should  have  been 
sustained.  McClurg  v.  Colson,  56  SW 
806,  22  KyL.  197.  (2)  An  averment 
In  an  affidavit  for  attachment  that 
defendant  Is  about  to  dispose  of  his 
property  with  the  intent  to  defraud 
his  creditors  Is  sustained  by  proof 
that  a  few  days  before  the  attach- 
ment defendant  went  to  a  young  lady 
to  whom  he  was  engaged,  and  urged 
their  Immediate  marriage,  stating  as 
a  reason  therefor  that  his  business 
affalra  were  becoming  Involved,  and 
that  he  wanted  to  convey  to  her  the 
land  on  which  he  lived,  and  his  per- 
sonal property,  ao  that  nobody  could 

Eit  It  away  nom  them.  Curtis  v. 
oadler.  29  Kan.  666.  (3)  Where  de- 
fendant allowed  Judgment  to  be  re- 
covered Bgalnat  him  on  accommo- 
dation notes  by  the  person  for  whose 
accommodation  the  notes  had  been 
given,  this  proved  a  fraudulent  in- 
tent and  a  contemplated  disposal  of 
property.  Marietta  First  Nat.  Bank 
V.  Bushwick  Chemical  Works.  3  Silv. 
Bnp.  61.  6  NTS  818.  17  NTClvProc 
129  taff  5  NTS  824.  and  a(t  119  N.  T. 
645  mem.  23  NE  1149  mem]. 

[b]  *Trylnir  to  collect  from  per- 
aoaa  fanlaheed  in  the  action,  w'th 
an  offer  to  receipt  for  payments  of  a 

[6  C  J.-6] 


date  prior  to  the  date  of  the  garnish- 
ment, was  a  circumstance  that  should 
have  gone  to  the  Jury  for  what  It  was 
worth,  and  it  was  error  In  the  court 
to  exclude  the  proof  of  It."  Milwau- 
kee Harvester  Co.  v.  Tyraich,  68  Ark. 
225,  228.  58  SW  252. 

[c]  Time  of  STenta  railed  on. — 
The  events  relied  on  must  not  have 
transpired  at  so  remote  a  period  as 
to  prevent  their  becoming  a  part  of 
the  res  gestae.  Hardee  v.  Langford, 
6  Fla.  13.  See  also  Lewis  v.  Ken- 
nedy, S  Greene  (Iowa)  57  (holding 
that  evidence  that  debtor  had  been 
financially  embarrassed  ten  years 
previously  and  had  then  transferred 
property  In  fraud  of  his  creditors 
was  not  competent  to  show  that  he 
was  about  to  dispose  of  his  property 
with  Intent  to  defraud  creditors). 

[d]  Here  fragmentary  deolarft- 
Uona  (1)  of  the  debtor  that  he  Is 
"about"  to  do  such  act  should  not  be 
regarded  sufficient  to  sustain  the  at- 
tachment, where  they  can  be  fairly 
interpreted  as  consistent  with  his 
rights  and  duties  as  a  debtor.  Brown 
V.  Carpenter,  6  KyL  120.  (2)  Pacts 
held  sufficient  to  Justify  an  attach- 
ment on  the  ground  that  defendant 
contemplated  a  fraudulent  transfer 
of  his  property  see  the  following 
cases:  Rice  v.  Tolbert,  47  SW  323, 
20  KyL  647;  Standard  Cotton  Seed 
Oil  Co.  V.  Matheson.  48  La.  Ann.  1321, 
20  S  713;  Symns  Grocery  Co.  v.  Snow, 
68  Nebr.  516,  78  NW  1066:  Boyd  v. 
Miller,  34  NTS  1026;  Chaffee  v.  Run- 
kel, 11  S.  D.  333,  77  NW  583;  Orr, 
etc..  Shoe  Co.  v.  Harris.  82  Tex.  273, 
18  SW.  308. 

Ee]  Facta  liald  not  aufllolent  to 
•how  ftmiaiilairt  l&tant. — <1)  Affi- 
davits stating  that  defendant  had 
been  away  from  his  place  of  business 
for  aome  weeka;  that  he  had  offered 
to  aell  a  horse  and  rig  to  affiant  at 
a  figure  wblch  waa  not  diacloaed; 
that  ne  waa  pending  a  horse  and  car- 
riage into  the  country  for  sale;  that 
a  few  months  previous  a  check  which 
he  had  given  plaintiffs  to  apply  on 
account  had  been  returned  unpaid 
by  a  bank,  but  the  reason  for  the 
bank's  refusal  to  pay  had  not  been 
stated;  that  defendant  was  Indebted 
to  a  number  of  creditors;  that  there 
were  chattel  mortgages  on  llle 
against  him,  and  that  his  debts  were 
more  than  his  visible  assets,  were 
not  sufficient  to  show  that  defendant 
was  about  to  dispose  of  his  property 
with  Intent  to  defeat  or  defraud  his 
creditors,  so  as  to  warrant  an  at- 
tachment. Durkin  v.  Paten,  97  App. 
Dlv.  139,  89  NTS  622.  See  also  Par- 
son, etc..  Co.  V.  Plew,  105  SW  377,  32 
KyL  77.  (2)  The  appropriation  of 
property  for  the  payment  of  an  hon- 
est debt  Is  no  evidence  of  an  inten- 
tion to  dispose  of  property  with  In- 
tent to  delay  or  to  defraud  creditors. 
Ballings  V.  McDonald,  76  App.  Dlv. 
112.  78  NTS  1040. 

80.  Hanks  v.  Andrews,  63  Ark, 
S27,  IS  8G  1102;  Newman  v.  Kraim, 
34  La.  Ann.  910;  Llvermore  v. 
Rhodes,  26  H.  T.  Super.  626. 

la]  Wlieze  the  threat  la  aoo<ntt- 
paalad  by  a  promlaa  to  pay  if  no 
suit  is  brought.  It  does  not  show  a 
fraudulent  intent.  Kerchner  v.  Mc- 
Cormac,  25  S.  C.  461. 

[b]  Wliare  the  threat  la  made 
under  axoltament  it  does  not  show  a 
fraudulent  intent.  Walker  v.  Hag- 
erty,  20  Nebr.  4S2,  30  NW  556;  Quay 
V.  Robbins,  1  WklyNC  (Pa.)  154, 

[cl  Oommnnloatton  of  threat. — 
Evidence  that  when  a  debtor  was 
asked  to  pay  the  claim  of  plaintiff 


In  attachment  he  refused  and  said  he 
would  not  pay  if  sued  was  admis- 
sible to  show  that  he  was  about  to 
dispose  of  his  property  to  defraud 
his  creditor,  whether  communicated 
to  the  plaintiff  in  attachment  prior 
to  the  making  of  his  affidavit  there- 
for or  not.  Pate  v.  Vardeman,  (Tex. 
Civ.  A.)  158  SW  1183. 

31.  Schnull  v.  Cuddy,  36  Ind.  A. 
262,  74  NE  1030  (holding  that  plain- 
tiff should  have  been  allowed  to  show 
that,  after  defendant's  offer  of  com- 
promise had  been  rejected  at  a  con- 
ference between  the  partiea,  and  the 
subject  bad  been  closed,  defendant 
stated  that  he  would  assign  hia  prop- 
erty or  get  rid  of  It,  and  have  little 
left  If  the  case  went  against  him). 

33.  Rice  v.  Tolbert,  47  SW  323,  20 
KyL  674  (holding  that,  where  de- 
fendant after  having  promised  pay- 
ment of  plalntlifs  debt  on  varloua 
occasions  informed  plaintiffs  that  he 
had  four  hogsheads  of  tobacco,  which 
he  would  ship  to  their  tobacco  ware- 
house, and  plaintiffs  thereafter  dis- 
covered the  four  hogsheads  In  a 
wareroom,  conslRned  to  another 
warehouse  than  that  of  plaintiffs,  and 
sued  out  an  attachment  on  the  ground 
that  defendant  was  about  to  dispose 
of  his  property  with  the  fraudulent 
intent  to  cheat,  hinder,  and  delay 
his  creditors,  the  facts  authorized 
the  attachment). 

33.  Galllgan  T.  Groten,  18  Mtsc. 
428,  42  NTS  22. 

34.  Galligan  v. .  Groten,  18  Hlac 
428.  42  NTS  22. 

36.  Link  V.  Hath  way,  148  Mo.  A. 
502,  127  SW  913.  Where  a  debtor 
owed  the  sum  of  one  hundred  and 
fifty  dollars  or  one  hundred  and  sixty 
dollars,  and  such  debtor  had  at  the 
time  over  sixteen  hundred  dollars  In 
cash,  which  he  could  use  for  the  pur- 
pose of  paying  such  debt  if  he  chose, 
and  the  creditor  demanded  the  pay- 
ment of  the  debt,  but  the  debtor  re- 
fused to  pay  the  same.  It  was  held 
that  this  did  not  alone,  or  with  the 
other  circumstances  of  the  case, 
prove  that  the  debtor  had  disposed 
of,  or  was  about  to  dispose  of,  his 
property,  or  a  portion  thereof,  for 
the  purpose  of  hindering,  delayine;, 
or  defrauding  his  creditors.  Tootle 
V.  Coldwell.  30  Kan.  125,  1  P  829. 

36.  Link  V.  Hathway,  143  Mo.  A 
502.  127  SW  913. 

37.  Ellison  V.  Bernstein,  60  How 
Pr  (N.  T.)  145  [aff  23  Hun  148 
mem]. 

[a]  A.  nfnaal  to  carry  out  a  pre- 
vlona  promlae  to  give  security  does 
not  establinh  fraudulent  intent. 
Parsons  v.  Stockbridge.  42  Ind.  121. 

38.  Parsons  v.  Stockbridge,  42  Ind. 
121. 

39.  Lutman  v.  Fields.  175  Mo.  A. 
323,  162  SW  291;  Link  v.  Hathway, 
143  Mo.  A.  502.  127  SW  913.  See 
also  American  Nat.  Bank  v.  Chicago 
Refrigerating  Warehouse  Co.,  67  III. 
A.  227. 

40.  Kemper,  etc..  Dry  Gooda  Co.  v, 
Pischel,  4  Okl.  250.  44  P  205. 

41.  C.  D.  Smith  Drug  Co.  v.  Cas- 
per Drug  Co.,  5  Wyo.  510,  40  P  979. 
42  P  213 

[a]  Mortgage  to  corar  IttdaMed- 
neae  and  fntore  advaBoaai— An  alle- 
gation in  an  affidavit  for  attachment, 
that  the  affiant  has  good  reason  to 
believe  that  the  debtor  is  about  to 
assign  and  dispose  of  his  property 
with  intent  to  defraud  his  creditors, 
is  not  supported  by  proof  that  the 
debtor  had  given  a  mortgage  to  his 
wife  to  secure  her  for  money  loaned 
him.  and  which  bad  gone  into  th« 
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statements  in  reference  to  his  financial  condition 
at  the  date  of  maturity  of  his  debt,  in  order  to  se- 
cure an  extension  of  time  to  enable  him  to  raise 
the  money  to  pay  his  debts;*^  that  he  has  attempted 
to  borrow  money  with  which  to  speculate;*^  that  he 
has  not  paid  an  admitted  debt  frequently  demanded, 
and  has  offered  to  sell  part  of  his  personal  property 
for  cash;**  that  be  fraudulently  conveyed  or  con- 
cealed property  immediately  after  the  writ  of  at- 
tachment was  sued  out;"  or  that  be  has  stated  that 
the  owner  of  a  judgment  against  him  will  not  issue 
execution  except  to  protect  him  from  his  other  credi- 
tors.*' As  tending  to  disprove  fraudulent  intent  the 
debtor  may  show  bis  own  lack  of  knowledge  regard- 
ing his  indebtedness,*^  general  knowledge  in  the 
neighborhood  of  his  purpose  to  dispose  of  his  prop- 
erty,*^ or  that  the  attaching  creditor  hoids  collateral 
security  for  the  debt;**  but  proof  of  the  debtor's 

original  purchase  of  hie  stock  of 
eroods,  and  that  he  had  taken  his 
ledger  to  the  city  where  his  princi- 
pal creditors  resided,  for  the  pur- 
pose of  showing  them  his  financial 
condition,  and  that  upon  his  return, 
and  after  the  attachment  had  heen 
Issued,  he  mortgaged  hts  stock  of 
goods  to  secure  his  indebtedness  to 
them,  and  to  cover  advances  which 
they  agreed  to  make  to  enable  him 
to  continue  in  business.  Armstrong 
V.  Cook.  95  Mich.  257.  54  NW  873. 

4S.    Kemper,  etc..  Dry  Goods  Co. 
V.  Fischel.  4  Okl.  250.  44  P  205. 

43.  OailiKan  v.  Groten,   18  Misc. 
428,  42  NTS  22.  26  NTClvProc  78. 

44.  Meyers  v.  Bcyd,  37  Mo.  A.  S32. 

45.  Scudder  v.  Payton,  65  Mo.  A. 
314  {holding  that  such  evidence  does 
not  conclusively  establish  that  he 
was  about  to  convey  or  conceal  his 
property  fraudulently  at  the  time 
when  the  writ  was  sued  out). 

46.  Llveright  V.  Oreenhoaae,  61  N. 
J.  I..  156.  38  A  697. 

47.  Hyde  v.  Nelson.  11  Uicli.  8S3. 

48.  Lister  v.  Csunpbell,  (Tex.  Civ. 
A.)  46  9W  876. 

48.    Brown  v.  Blanchard,  S9  Mich. 
790. 

60.  Lister  t.  Campbell,  <Tex.  Civ. 
A.)  46  SW  876. 

Bl.  Eaton  v.  Wells.  18  Minn.  410; 
Pierce  v.  White,  10  Oh.  Dec  (Re- 
print) 552.  22  OlncLBul  98. 

58.  Clark  v.  Smith.  7  B.  Mon. 
(Ky.)  273;  Askwith  v.  Allen.  33  Nebr. 
418,  50  NW  267;  Johnson  v.  Rankin, 
(Tenn.  Ch.  A.)  59  SW  638. 

[a]  An  aetnal  grataltotu  oonvey- 
anoe  (1)  Is  evidence  of  a  prior  fraud- 
ulent  purpose  (Washburn  v.  Mc- 
Gulre,  19  Nebr.  98.  26  NW  709),  (2) 
although  not  always  coneiuslve 
(Blasa  V.  Lee.  56  Ark.  S2»,  18  8W 
186). 

53.  Boyd   v.   Labranche,   36  La. 
Ann.  285. 

54.  Torllna  v.  Trorllcht,  6  N.  M, 
64.  27  P  794  (atf  5  N.  M.  148.  21  P 
681:  Kemper,  etc.,  Dry  Goods  Co.  v, 
Fischel,  4  Okl.  250,  44  P  205;  Wlngo 
v.  Purdy,  87  Va.  472,  12  SE  970;  Stev- 
ens Point  First  Nat  Bank  v.  Rosen- 
teld.  6<  Wis.  292.  28  NW  370. 

[aj  AlwadoMBWt  of  pittpoM<— A 
fortiori  a  contemplated  assignment 
would  not  furnish  a  ground  for  at- 
tachment when  the  debtor  had  aban- 
doned his  purpose  before  the  writ 
was  sued  out.  Dogan  v.  Cole,  63 
Miss.  153. 

[b]  Am  appllcatioii  for  a  veoelver 
by  an  Insolvent  corporation  does  not 
justify  an  inference  of  an  intended 
fraudulent  transfer.  Shuler  v. 
Birdsall,  etc..  Mfg.  Co.,  17  App.  Div. 
228.  45  NTS  725. 

55.  Atlas  Furniture  Co.  v.  Free- 
man. 70  Hun  13,  23  NTS  1131;  Evans 
V.  Warner,  21  Hun  (N.  T.)  574:  Wil- 
son V.  Britton.  26  Barb.  (N.  T.)  662, 
6  AbbPr  97  Irev  6  AbbPr  331];  Mc- 
Loughlin  v.  Consumers'  Brewing  Co., 
20  Misc.  144.  45  NTS  716;  Harroway 


subsequent  payment  of  debts  shoold  not  be  allowed." 

[\  80]  (2)  Consideration  for  Intended  Transfer, 
No  inference  of  fraudulent  intent  is  justified  where 
the  contemplated  transfer  is  to  be  made  for  an  ade- 
quate consideration  ;°^  but  such  an  inference  may 
be  drawn  from  the  fact  that  the  transfer  is  to  be 
gratuitous,"'  or  for  an  insignificant  price." 

81]  (3)  Threatened  AssignmeDt.  Fraudulent 
intent  is  not  necessarily  shown  from  the  fact  that 
a  debtor  threatens  to  make  an  assignment,"*  even 
though  preferences  are  contemplated  therein,""  for 
an  intention  to  prefer  is  Intimate  but  the  cir- 
cumstances under  which  the  threat  is  made  may 
justify  an  inference  of  fraud."' 

82]  J.  Removal  or  Concealment  of  Property 
— 1.  In  OeneraL  The  debtor's  actual  or  contem- 
plated removal of  his  property**  from  the  jnriB* 
diction  of  the  eODit,***  or  hia  concealment  in  his 


V.  Flint.  19  Misc.  441.  44  NTS  835; 
Newwitter  v.  Mansell.  14  NTS  606; 
Dickinson  v.  Benham,  10  AbbPr  (N. 
T.)  390,  19  HowPr  410  [a.tt  12  AbbPr 
158] ;  Wilson  v.  Britton,  6  AbbPr 
(N.  T.)  97;  Parwell  v.  Pumlss.  67 
HowPr  (N.  T.)  188;  KlpUng  v.  Cor- 
bln,  66  HowPr  (N.  T.)  12.  See  An- 
thony V.  Stype,  19  Hun  (N.  T.)  265; 
Haulenbeck  v.  Coenen,  12  NTS  1,  20 
NTClvProc  6. 

[a]  A  Mfnsal  to  make  a  pro  nta 
gnwal  asalgnment  Is  no  evidence 
of  an  Intent  fraudulently  to  dispose 
of  property.  Thompson  v,  Dater.  57 
Hun  316,  10  NTS  613  [app  dism  125 
N.  T.  749  mem.  27  NE  408  meml. 

56.  McLoughlin  v.  Utlca  Con- 
sumers' Brewing  Ca,  20  Mlac.  144, 
45  NTS  716;  Easterllne  v.  Jones,  2 
Kulp  (Pa.)  121. 

67.  Parson  v.  Flew,  106  SW  377, 
32  KyL  77;  Newman  v.  Kraim,  34  Ia. 
Ann.  910;  New  Tork  Nat.  Park  Bank 
v.  Whltmore,  104  N.  T.  297.  10  NE 
524;  Anthony  v.  Stype,  19  Hun  (N. 
T.)  265;  Llvermore  v.  Rhodes,  27 
HowPr  (N.  T.)  606. 

[a]  Ability  to  par  In  connection 
with  a  threat  to  assign  shows  a 
fraudulent  purpose.  White  v.  Lea- 
synsky,  14  Cal.  166. 

[b]  A  resemtloa  of  iMneflts  to 
the  detrtor  shows  a  fraudulent  pur- 
pose. Campbell  v.  Hopkins,  87  Ala. 
179.  6  S  76. 

{c]  Intent  dlTeotvA  against  a  par* 
tloular  creditor  and  a  desire  to  pre- 
vent him  from  securing  his  claim 
would  cause  a  contemplated  assign- 
ment made  for  such  purpose  to  fur- 
nish a  valid  ground  for  attachment, 
U.  S.  Net,  etc.,  Co.  V.  Alexander,  18 
NTS  147:  Gasherie  v.  Apple,  14  Abb 
Pr  (N.  T.)  64. 

68.  Haslett  v.  Rodgers,  107  Ga. 
239,  33  SE  44;  Stephens  v.  White- 
head, 75  Ga.  294;  Walker  v.  Welch, 
13  111.  674;  Grigsby  Constr.  Co.  v. 
Colly,  124  La.  1071.  50  S  855;  Pec- 
quet v.  Golis,  1  Mart.  N.  S.  (La.)  438; 
Simmons  Hardware  Co.  v.  PlKhtlng 
the  Flames  Co..  135  Mo.  A.  266.  115 
SW  467. 

[a]  Under  w.  Ta.  Code  (1800)  o 

161,  this  was  not  a  ground  of  attach- 
ment Sims  V.  Charleston  Bank,  t 
W.  Va.  416. 

[b]  ThMatuwd  mnonl  1»  a 
mortg«ffDr  of  mortcNrea  ptopMtr  in 

his  possession  furnishes  a  ground 
for  attachment  by  the  mortgagee. 
Patton  V.  Harris,  26  B.  Mon.  iKy.) 
607. 

[c]  Attachment  In  eanltj.^ — An  In- 
tended removal  of  property  during 
the  pendency  of  an  action  at  law 
furnlshea  ground  for  attachment  in 
equity  against  defendant  who  con- 
templates the  removal.  Isaacks  v. 
Bdwards,  7  Humphr.  (Tenn.)  464,  46 
AmD  86;  Fisher  v,  Cutnmlngs,  7 
Hu  mphr.  ( Tenn. }  232. 

Ed]  Bvideno*  held  InmJIlolast  to 
show  that  defendant  was  about  to 
remove  his  property  from  the  state 


with  Intent  to  change  domlcHe. 
Thomas  v.  Brown,  168  Mo.  A.  667, 
154  SW  422. 

69.  See  Dillingham  v.  Trader^ 
Ins.  Co.,  120  Tenn.  102.  108  SW  114S, 
16  LRANS  220. 

[a]  A  patent  Is  the  Intangible 
right  to  a  monopoly  of  the  patented 
device,  covering  the  Whole  territory 
of  the  United  States,  and  an  attach- 
ment win  not  lie  against  such  owner 
upon  the  ground  that  he  is  about  to 
remove  the  same  from  the  state.  Lo- 
gan V.  Sibley,  67  111.  A.  579. 

[b]  Semoval  of  the  debtor^  wu- 
son  need  not  aocompany  ths  rwoioval 
(1)  of  property  (Lester  v.  Cummings, 
8  Humphr.  (Tenn.)  384);  (2)  and  nn- 
der  a  suitute  allowing  an  attachment 
against  an  administrator  or  executor 
who  Is  removing  his  decedent's  prop- 
erty out  of  any  county,  the  removal 
of  the  person  of  the  executor  or  ad- 
ministrator does  not  Justify  an  at- 
tachment (Halloway  v.  Chiles,  40  Oa. 
346). 

[c]  A  dsbt  Is  property  at  the  resi- 
dence of  the  debtor,  and  therefore, 
where  the  debtor  Is  a  resident  of  the 
state,  the  fact  that  the  debt  is  about 
to  be  collected  by  the  creditor,  and 
the  money  removed  trom  the  state, 
not  leaving  enough  property  to  sat- 
isfy plaintltTs  claim  against  the  cred- 
itor, is  sufficient  to  entitle  plaintifE 
to  an  attachment  against  him. 
although  he  Is  a  nonresident,  under 
Civ.  Code  Prac.  S  194  subs  6.  au- 
thorizing an  attachment  against  a 
defendant  who  is  about  to  remove, 
or  has  removed,  his  property  from 
the  state,  not  leaving  enough  to  sat- 
isfy plalntifTs  claim.  Bates  Mach. 
Co.  V,  Norton  Iron  Works.  118  Ky. 
372,  68  SW  423.  25  KyL  981. 

[d]  The  removal  of  a  oarpotnUos 
Is  not  a  removal ,  of  property  within 
the  meaning  of  the  stetute.  Dnvia  t. 
Reflex  Camera  Co..  97  App.  Dlv.  78, 
89  NTS  687. 

[el  Bitns  of  credlta^— Credits  ow- 
ing to  an  Illinois  Insurance  company 
by  Its  agents  In  Tennessee,  for  pur- 
poses of  attachment,  are  situated  fn 
Tennessee,  so  that  the  removal  or 
attempted  removal  thereof  by  the  In- 
surance company  from  the  state  con- 
stitutes a  valid  ground  for  attach- 
ment, under  Shannon  Code  9  5211.  au- 
thorizing an  attachment  when  the 
debtor  has  removed  or  is  about  to 
remove  Its  property  from  the  state. 
Dillingham  v.  Traders'  Ins.  Co.,  120 
Tenn.  302,  108  SW  1148,  16  LRANS 
220. 

eo.  Prow  V.  Lemon,  eta,  Co..  6* 
Miss.  799,  11  S  110;  Steele  v.  Dodd. 
14  Nebr.  496,  16  NW  909. 

[a]  Bemovml  of  property  trvm  tkm 
oonntx  Is  a  ground  for  attachment  in 
Texas.  Whltemore  v.  Wilson,  1  Tex. 
Unrep.  Cas.  213. 

[h]  Vndsr  ths  OtnegiM  etatwto.  If 
a  nonresident  debtor  is  moving 
through  the  state  with  his  gooda  an 
attachment    may    be    had    on  the 


For  later 


dsTsiopBisBta  and  Obaafea  in  tlie  law  see  cumulative  Annotatlous,  same  tlU' 
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property  and  effects,*^  is  luually  made  a  groand  of 
attachment. 

"When  the  nature  of  the  property  is  snch  that  it 
must  be  taken  from  the  state  in  order  to  be  used 
or  disposed  of,  the  statutes  in  question  have  been 
held  not  applicable.'^' 

[(  83]  2.  Intent  of  Debtor.  la  some  jnrisdio- 
tkniB  the  removal  must  be  made  with  a  fraudulent 

ground  that  he  is  actually  movlng- 
out  of  th«  county.  Johnson  v.  Low- 
rr.  <7  Oa.  SCO,  IS  AmB  «6&. 

[d  Flae*  firoin  wUah.  ranoval 
ute.— In  an  application  for  an  at- 
lachment  under  th«  provisions  of  th« 


Nonlmpiisonment  Act  against  prop- 
wtT  of  an  absconding  debtor  (L. 
{ishj  e  SOO  ((  34-S9),  it  ia  not  nec- 
essary to  prove  that  the  removal  of 
property  was  from  the  county  where 
[he  debtor  last  resided.  Proof  of  re- 
moval from  the  county  in  which  the 

erocesB  ia  applied  for  Is  sufficient, 
ietchum  v.  Vidvard,  4  Thomps.  &  C 
(N,  T.)  138. 

[d]  Bemoral  from  on*  part  of  oltr 
to  Motlior. — Attachment  Is  not  Justi- 
fiable when  defendants  have  on  hand 
a  large  stock  of  goods  and  are  not 
Involved,  although  they  were  adver- 
tising that  they  were  selling  at  great 
sacrifices,  and  were  removing  their 
goods  to  another  store  In  a  different 
part  of  the  city,  the  removal  being 
openly  and  publicly  carried  on  ana 
with  the  avowed  intention  to  continue 
business  at  the  new  stand.  Qutler- 
rei  V.  Croner,  Mann.  Unrep.  Cas. 
(U.)  194. 

fe]  Tlie  debtor's  Insotrsncy  Is  Im- 
nstwlal  where  attachment  is  sought 
on  the  ground  that  he  is  about  to 
remove  his  property  with  intent  to 
binder,  delay,  or  defraud  hla  credi- 
tors. Simmons  Hardware  Co.  v. 
Plghtins  the  Flames  Co,  ISB  Ho.  A. 
»(.  115  SW  467. 

n.  Treadwell  v.  Lawlor,  IB  How 
Pr  (N.  T.)  8;  Boyd  v.  Buckingham,  10 
Bumphr.  (Tenn.)  43S. 

[a]  WsiirXliiif  propsTty  aad  falsely 
tnuafarrlng  prop«rty  ar*  saparata 
•Bd  dlattatol  gvnmiM  for  attachment. 
Cnlbertson  v.  Gabeen,  t9  Tez.  247; 
Gamer  v.  Burleson.  28  Tex.  348; 
Hopkins  T.  Nichols.  21  Tex.  208. 

[b]  OoBAManiMU  of  voperty  Is 
«»aatttrat  wtCk  aa  latOBt  to  dispose 
of  It  fraudulently.  Kendall  v.  Ken- 
nedy. 8  KyL  B32. 

Ic]  A  pmtaiiM  of  ratnTmlng  ths 
■HMod  proiwarty  will  not  prevent  a 
E«iiind  for  attachment  from  arising. 
Klelne  t.  Nle.  88  Ky.  642,  11  SW  B90, 
11  KyL  ESS. 

[d]  nonriaalinsnt  of  •mbesslsd 
Pnpsrty  is  as  good  ground  for  at- 
tachment as  the  concealment  of  prop- 
erty which  lawfully  belongs  to  de- 
fendant, Treadwell  V.  Lawlor,  16 
HowPr  (N.  T.>  8,  9  (where  It  is  said: 
"The  Code  as  amended  (!  229)  al- 
lows an  attachment  against  a  de- 
fendant who  has  assigned,  disposed 
of  or  secreted,  or  is  about  to  assign, 
aispoae  of  or  secrete  any  of  his  prop- 
"ty.  with  intent  to  defraud  his  cred- 
itors. The  declarations  of  the  de- 
f<-ndant  clearly  show  that  he  had  dis- 
posed of  and  secreted  this  property 
*lth  such  Intent.  The  Code  speaks 
of  the  secretins  of  the  defendant's 
property.  By  that  was  meant  any 
property  in  his  possession,  and  to 
vbfcb  he  claimed  title,  although  his 
title  was  Imperfect  or  clearly  bad. 
pie  injury  to  the  creditor,  and  the 
intent  to  defraud,  are  as  clearly 
abown  in  that  case,  as  If  the  defend- 
ant had  a  perfect  title  to  the  prop- 
erty. The  attachment  lies,  if  the  de- 
len^t  has.  or  Is  about  to  secrete 
iny'  single  piece  of  his  property, 
u>d  eitenda  to  all  his  property  of 
^ery  kind.  1>e<»uM  the  single  act 
MOWS  a  readiness  and  an  Intent  to 
extend  the  offence  as  far  as  may  be 
necessary,  to  promote  his  fraudulent 
designs.  This  design  is  as  manifest 
lo  concealing  embaailed  property,  as 


In  concealing  that  which  Is  lawfully 
his"). 

ea.  See  CraigmUes  T.  Hayes,  7 
Lea  (Tenn.)  720. 

[a]  Stoaulraats  and  tssbsIs  may 

be  sent  from  one  state  to  another 
without  affording  a  ground  for  at- 
tachment. Russell  T.  Wilson.  18  La, 
867. 

[b]  nurtmments  of  intsrstat* 
oomnwTos  are  not  attsohable^Davls 

V.  Cleveland,  etc.,  R.  Co.,  14«  Fed. 
403  [writ  of  error  dism  156  Fed.  775, 
84  CCA  453,  and  rev  on  other  grounds 
217  U.  S.  157,  30  set  463,  64  L.  ed. 
708.  27  LRANS  823.  18  AnnCas  907]: 
Connery  v.  Qulncy,  etc..  R.  Co.,  92 
Minn.  20,  99  NW  366,  104  AmSR  659 
and  note,  64  LRA  624,  2  AnnCae  347 
and  note;  Shore  v.  Baltimore,  etc.,  R. 
Co..  76  B.  C.  472,  57  SE  526,  11  Ann 
Cas  909  and  note. 

[c]  £  timber. — In  Wisconsin  it  has 
been  held  that  lumber  may  always  he 
shipped  from  one  state  to  another. 
Kurd  v.  Jarvla.  1  Plnn.  (Wis.)  475. 

63.  Ky. — Montgomery  v.  Tilley,  1 
B.  Mon.  156. 

La. — New  Iberia  Bank  v,  Martin, 
52  La.  Ann.  1628,  28  S  130. 

Mo. — Simmons  Hardware  Co.  t. 
Fighting  the  Flames  Co.,  136  Mo.  A. 
266,  lis  SW  467.  But  see  Dodson- 
Kllls  Ufg.  OO.  Payton,  66  Ho.  A. 
311. 

Nebr.— Hunter  v.  Soward,  IB  Nebr, 
215,  18  KW  68:  Steele  -v.  Dodd,  14 
Nebr.  496,  16  NW  909. 

N,  J. — Liiverlght  v.  Greenhouse,  61 
N.  J.  L.  156,  38  A  697. 

N.  T. — Bernhard  v.  Cohen,  56  NTS 
271  [aff  2?  Misc.  794  mem.  58  NTS 
3631. 

Oh.— McAllister  t.  Davey,  7  OhS& 
CP  354,  6  OhNP  274. 

Okl.— Dunn  V.  Claunch,  13  Okl.  677, 
76  P  143. 

S.  I>.— Piper  T.  Wade,  8S  8.  D.  296, 
132  NW  786. 

Wis. — Kurd  Jarvis,  1  Plnn. 
476. 

[a]  The  Imrden  Is  on  plalntlg  to 

show  fraudulent  intent  where  hla  af- 
fidavits are  traversed.  Piper  v.  Wade, 
28  S.  D.  196,  182  NW  786. 

[b]  The  latent  must  be  proved 
Independently  of  the  removal.  Sim- 
mons Hardware  Co.  v.  Fighting  the 
Flames  Co.,  135  Mo.  A.  266,  116  SW 
467. 

Tc]    Oinmntstanoss    snSdeBt  to 

show  Intent  to  defraud  see  McG^tee 
v.  Arls,  21  NTS  857;  Weiss  v.  Hobbs, 
84  Va.  489,  6  SB  367. 

rd]  Where  a  man  seat  Us  fantllT 
awmr  and  closed  his  store  and  packed 
up  his  goods  at  night,  these  facts 


did  not  necessarily  raise  a  presump- 
tion of  fraudulent  Intent.  Mott  v. 
Lawrence,  9  AbbPr  (N.  T.)  196,  17 
HowPr  559. 

[el  Ctronin Stances  not  snfflolent 
to  show  intent  to  defraud  see  Simp- 
son V.  Dall,  3  Wall.  (U.  S.)  460,  18 
L.  ed.  266;  Bernhard  v.  Cohen,  66 
NTS  271  [aff  27  Misc.  794  mem,  58 
NTS  363];  Sowers  v.  Lelby,  4  Pa.  Co. 
223. 

[f]  Ths  appxvristlon  of  j^ropertr 
fov  ttie  parent  of  an  honest  debt 

Is  no  evidence  of  an  Intention  to  re- 
move or  to  secrete  property  with  in- 
tent to  delay  or  defraud  creditors. 
Railings  V.  McDonald,  76  App.  Div. 
112.  78  NTS  1040. 

64.  U.  S.— Mack  t.  McDanlel,  4 
Fed.  294,  2  McCrary  198  (construing 
Arkansas  statute). 

Ark. — Ooodbar  v.  Bailey.  B7  Ark. 
611,  22  SW  668:  Simon  v.  Sevier.  B4 
Axk.  68.  14  SW  1101;  Durr  v.  Her- 


intent  in  order  to  warrant  attachment,"^  while  in 
others  the  intent  ia  not  material  if,  by  the  removal, 
the  creditor  is  threatened  with  the  loss  of  his  debt."* 
[$84]  S.  What  Constitutes  EemoTal— a.  Actual 
— (1)  In  QeneraL  Where  attachment  is  sought  on 
the  ground  of  actual  removal  of  property,  there 
must  be  an  aotnal  physical  remov^  thereof  by 
the  debtor."   Aecordingly  it  is  not  sofflcient  that 

vey,  44  Ark.  301.  51  AmR  594.  But 
see  Rice  v.  Pertule,  40  Ark.  157. 

Iowa. — Mingus  v.  McLeod,  26  Iowa 
452;  Sherrill  v.  Fay,  14  Iowa  292: 
Branch  of  State  Bank  v.  -  White,  18 
Iowa  141. 

Mich. — Stock  V.  Rejrnolda  121  Mleh. 
366.  SO  NW  289. 

Miss. — Stephenson  v.  Sloan.  66 
Miss.  407.  4  §  342. 

Tenn, — Frledlander  v.  Pollock,  6 
Coldw.  490. 

See  White  v.  Wilson.  10  111.  21. 

[a]  FaUnre  to  leave  snOclent 
property  In  state  to  pay  creditor. — 
Under  the  Mississippi  statutes  a  debt- 
or who  removes  his  property,  or  a 
part  thereof,  from  the  state  for  the 
purpose  of  converting  it  into  money, 
not  having  or  leaving  sutTlclent  prop- 
erty in  the  state  subject  to  execution 
to  pay  his  creditor,  is  liable  to  at- 
tachment, whether  his  Intent  In  doing 
so  is  fraudulent  or  not.  Philadel- 
phia Inv.  Co.  V.  Bowling,  72  Miss. 
565,  17  S  231:  Stephenson  v.  Sloan,  65 
Miss.  407,  4  S  342;  PIckard  v.  Sam- 
uels, 64  Miss.  822,  2  S  250.  See  also 
Queen  City  Mfg.  Co,  v.  Blalack, 
(Miss.)  18  S  800,  801,  where  the 
court  said:  "In  Lowenstein  v.  Bew, 
68  Miss.  265,  8  S  674,  24  AmSR  269, 
we  repudiated  the  proposition  that 
an  Insolvent  debtor  might  lawfully 
send  his  property  out  of  the  state 
Iwcause  such  was  the  usual  course 
of  business.  It  is  Immaterial  that 
the  business  cannot  be  successfully 
conducted  unless  the  property  may 
be  sent  to  markets  outside  the  state 
for  sale.  When  the  concern  becomes 
insolvent.  It  must  go  Into  liquidation, 
or  take  the  consequences  of  so  act- 
ing as  to  subject  itself  to  attach- 
ment." 

68.  Hood  V.  (7ronklt&  29  U.  C.  Q. 
B.  98.  See  also  Link  v.  Hathway,  148 
Mo.  A.  502,  127  SW  913. 

ta]  viMM  a  dMca:  was  dishon- 
ored and  gold  coin  In  payment  for 
which  it  was  given  had  mysteriously 
disappeared,  an  attachment  was  Jus- 
tified. Greenleaf  v.  Mumford,  19  Abb 
Pr  (N.  T.)  469,  80  HowPr  30  [rev 
on  other  grounds  4  AbhPrNS  130]. 

[b]  Where  a  mannfaotnrlng  com- 
pany ceased  business  and  part  of  Its 
manufactured  material  and  machin- 
ery was  removed  to  an  unknown  place 
an  attachment  was  Justified.  Mc- 
Taggert  v.  Putnam  Corset  Co.,  6 
Sllv.  Sup.  473.  8  NTS  800. 

[c]  Fnrohase  of  laud  In  another 
state. — declaration  by  defendant 
that  he  and  others  had  purchased  a 
tract  in  another  state,  but  that  he 
did  not  expect  to  remove  his  family 
from  his  present  home,  was  not  suf- 
flcleht  to  authorise  attachment  on 
the  ground  that  he  was  about  to  re- 
move his  property  from  the  state  and 
change  his  domicile  with  Intent  to 
defraud  his  creditors.  Link  v.  Hath- 
way, 143  Mo,  A.  502.  127  SW  913. 

rd]  Tacts  showing  removal  see 
Brown  v.  Hawkins,  65  N.  C.  645:  Sow- 
ers V.  Lelby.  4  Pa.  C^o.  223;  MUler  v. 
Paine,  2  Kulp.  (Pa.)  304. 

66.  See  Olobe  Woolen  Co.  v.  Car- 
hart.  67  HowPr  (N.  T.)  403. 

[a]  The  withdrawal  of  ladlvldnsl 
property  by  copartners  for  Indtvldnal 
purposes  affords  a  ground  for  at- 
tachment. Olobe  Woolen  Co.  v.  Car- 
hart.  67  HowPr  (N.  T.)  408. 

[b]  Th*  removal  of  firm  elTaata 
by  oa*  partner  with  the  consent  of 
his  copartners  is  ground  for  attach- 
ment Bryant  v.  Simoneau,  61  111. 
324. 

[c]  Onlj  a  rssldent  (1)  oan  re- 


Digitized  by 


Google 


68    [6  0.  J.] 


ATTACHMENT 


[§§  84^ 


the  debtor  has  sold  propwtr  and  appropriated  the 
PTooeeds  or  falsely  denied  the  receipt  of  eertain 
funds."' 

Ordinary  sales  in  the  nstial  course  of  hnainess  do 

not  necessarily  furnish  grounds  for  attachment,  ^- 
tfaottgh  shipments  are  made  to  points  outside  of  the 
state;*"  but,  on  the  other  band,  shipments  in  the 
regular  course  of  trade  may  be  made  under  such 
eiroumstances  as  to  warrant  attachment.^** 

A  shipment  to  a  bona  fide  creditor  outside  of 
the  state  of  goods  in  payment  of  the  debt  is  not  a 
fraudulent  removal  warranting  attaehment.^^ 

{%  85]  (2)  Amonnt  of  Property  Kemoved.  In  or- 
der to  warrant  an  attachment  defendant  must  have 
removed  such  a  material  part  of  his  property  as  to 
endanger  the  collection  of  plaintiff's  claim but 
accmung  to  some  authorities  this  condition  exists 
and  an  attachment  is  warranted,  if  defendant  has 


not  enough  property  left  within  the  state  to  pa; 
all  hia  creditors." 

(3)  Period  of  Removal.  The  removal 
which  the  statutes  contemplate  as  a  ground  for  at- 
tachment is  a  permanent  taking  away  and  not  a 
mere  temporary  removal  or  use  of  the  property  by 
the  owner  outside  of  the  state.^* 

[(87]  b.  Intended.  Where  the  debtor  enter- 
tains the  purpose  of  removing  his  property  and  a 
mating  preparations  to  carry  it  out,  there  is  aaeh 
intendea  or  contemplated  removal  as  entitles  tke 
creditor  to  attachment,^'  provided  he  shows  a  prob- 
able injury  to  him,  if  the  removal  should  be  ef- 
fected." 

[$88]   4.  Wluit  Oonrtitntes  Concealment  To 

constitute  concealment  within  the  meaning  of  at- 
tachment statutes,  it  is  necessary  that  there 
should  be  a  physical  hiding  or  secreting  of 


move  property  so  as  to  afford  ground 
for  attachment  In  Louisiana  (Mc- 
Cllntock  V.  Cairn es.  6  Mart.  N.  S. 
(La.)  450):  (2)  but  departure  of  a 
resident  previous  to  removal  will  not 
prevent  a  ground  for  attachment  from 
arising  (Sloan  v.  Bangs,  44  S.  C.  L. 
16). 

67.    Monroe  V.  Cutter.  9  Dana  (Ky.) 

93 

isa.  Rohan  Bros.  Boiler  Mfg.  Co. 
V.  Latlmore.  18  Mo.  A.  16. 

69.  Stewart  v.  Cole,  46  Ala.  646; 
White  V.  Wilson,  10  111.  21;  Herman 
Goepper  v.  Phtenix  Brewing  Co.,  115 
Ky.  708.  74  SW  726.  25  KyL  84;  New 
Iberia  Bank  v.  Martin,  62  La.  Ann. 
1628.  28  S  130. 

TO.  Mack  V.  McDanlel.  4  Fed.  294. 
2  McCrary  198;  Queen  City  Mfs.  Co. 
T.  Blalack.  (Miss.)  18  S  800;  Wilkin, 
son  V.  Dockery,  (Miss.)  12  S  686. 

[a]  ninrtnttloiw-^  debtor  who 
shipped  his  property  to  a  consisnee 
without  the  state,  for  the  purpose  of 
raising  a  fund  against  which  be 
could  draw  to  pay  debts  due  others, 
was  liable  to  an  attachment  on  the 
ground  that  lie  had  removed  his  prop- 
erty without  the  state.  Crow  v.  Lem- 
on, etc,  Co.,  69  Miss.  799.  11  S  110. 

[b]  grupertj  passlnf  thxo-agh.  tbe 
oottBtr  in  tne  regular  course  of  trade 
can  be  attached  as  property  which  is 
being  removed.  Stock  v.  Reynolds, 
121  Mich.  S66,  80  NW  289. 

71.  Rice  V.  Pertuls,  40  Ark.  167: 
Lowensteln  v.  Bew,  68  Misa.  266,  8  S 
674,  24  AmSR  269. 

72,  Ala.— Stewart  v.  Cole.  4«  Ala. 
646. 

Ark. — Goodbar  v.  Bailey.  B9  Ark. 
611.  22  SW  668;  Rice  v.  Pertuls.  40 
Ark.  167. 

Fla. — Haber  v.  Naasltta,  12  Fla. 
689. 

Ky. — Montgomery  v.  Tiller,  1  B. 
Mon.  155. 

MiSB. — Lowensteln  v.  Bew.  68  Miss. 
265,  8  S  674.  24  AmSR  269;  Montague 
V.  Gaddls.  37  Miss.  463. 

N.  T.— McEntee  v.  Arls,  21  NTS 
857. 

Tenn. — Wrompelmeir  v.  Moses,  S 
Baxt.  467:  Preidlander  v.  Pollock,  6 
Coldw.  490. 

Tex.— Wright  V.  Smith.  19  Tex. 
297;  Messner  v.  Hutchlns,  17  Tex. 
697. 

"The  object  of  the  statute  allowing 
attachments  for  debts,  is  to  afford 
to  the  CTedltor  a  security  for  his 
debt,  in  case  the  debtor  Is  about  to 
remove  his  property  out  of  this 
State,  so  as  to  deprive  th«  creditor  of 
the  collection  of  his  debt  In  this  state. 
The  principle  upon  which  the  statute 

Sroceeds  Ib  the  danger  of  loss  of  the 
ebt  by  the  removal  of  the  defend- 
ant's property:  and  this  reason  falls, 
and  the  remedy  provldpd  by  the  stat- 
ute plainly  does  not  apply,  where  the 
debtor   is   removing  a   part   of  his 

firoperty,  but  does  not  remove,  nor 
ntend  to  remove,  another  part  of  it, 
subject  to  the  payment  of  the  debt. 


amply  sufflclent  to  satisfy  it,  and 
accessible  to  the  creditor's  execution, 
and  such  portion  of  his  property  re- 
mains in  his  possession  openly  sub- 
ject to  execution.  For,  when  prop- 
erty to  such  an  amount,  and  so  situ- 
ated, remains  in  the  possession  of 
the  debtor,  and  Is  not  about  to  be 
removed  from  the  State.  It  could  not 
be  Justly  said  that  the  creditor's 
debt  would  be  In  danger  of  being  lost, 
by  the  removal  of  another  part  of 
the  debtor's  property  from  the  State." 
Montague  v.  Gaddls.  37  Miss.  453. 
466. 

[a]  raots  ■howlBff  removal  of  ma- 
terial part  see  Tingle  v.  Beasley,  8 
KyL  87^7 

[b1  Wlier*  defendant  took  aU  Ua 
property  with  him  out  of  the  state, 
attachment  was  authorized.  Phila- 
delphia Inv.  Co.  T,  Bowling,  72  Miss. 
665.  17  S  23L 

t  c  ]  What  oonstltutM  material 
part. — Where  defendant  had  but  two 
hundred  and  forty  dollars'  worth  of 
property,  one  hundred  dollars'  worth 
was  a  material  part  thereof,  and  his 
intention  to  remove  from  the  state 
that  much  of  his  property,  or  Its 
proceeds,  authorized  an  attachment 
under  Code  %  194  subs  6.  the  claims 
sued  on  this  case  amounting  to  eight 
hundred  dollars.  HcChord  v.  Barker, 
8  KyL  790. 

73.  Simon  v.  Sevier  Assoc..  54  Ark. 
68,  14  SW  1101:  HolUday  v.  Cohen, 
34  Ark.  707;  Freldlander  v.  Pollock,  6 
Coldw.  (Tenn.)  490. 

[a]  How  T«lM  oompvtad^Where 
an  attachment  debtor  has  removed 
property  from  the  state,  the  question 
whether  he  has  left  enough  to  satis- 
fy the  claims  of  his  creditors  is  to 
be  determined  by  the  fair  market 
value  of  the  property  remaining  at 
the  time  of  the  attachment,  and  not 
by  what  It  will  bring  at  forced  sale 
or  "by  process  of  law."  Foster  v. 
Pitts,  63  Ark.  S87,  88  SW  1114:  Nes- 
blt  v.  Schwab  Clothing  Co.,  68  Ark. 
22,  34  SW  79. 

[b]  The  bnrdsa  of  proof  la  on  de- 
fendast  (1)  removing  property  to 
show  that  he  has  other  ample  visible 
property  within  the  state  to  meet  the 
demands  of  his  creditors  (PIckard  v. 
Samuels.  64  Miss.  822,  2  S  250),  (2) 
and  it  Is  not  sufBclent  to  show  that 
enough  property  remains  to  satisfy 
the  attaching  creditor's  claim  (HolU- 
day v.  Cohen,  34  Ark.  707). 

74.  Iowa. — Warder  v.  Thrllkeld, 
62  Iowa  134,  2  NW  1073. 

Ky. — Montgomery  v.  TlUey.  1  B. 
Mon.  166. 

Miss. — Lowensteln  v.  Bew,  68  Miss. 
266,  8  S  674,  24  AmSR  269. 

N.  Y.— Iftrack.  etc.  Gas-Llxht  Co. 
V.  Tappan  Zee  Hotel  Co.,  2  Sllv.  Sup. 
667.  6  NTS  lis. 

Tenn. — Freidlander  v.  Pollock.  5 
Coldw.  490. 

[a]  A  tsmporarr  remoral  In  the 
course  of  trade  will  not  furnish  a 
ground    for    attachment.     Lyons  v. 


Mason,  4  Coldw.  (Tenn.)  525:  Clinch 
River  Mineral  Co.  v.  Harrison,  91  Va. 
122,  21  SE  660. 

[b]  BxhlUtloa  tour. — Proof  that 
an  Insolvent  exhibition  company  wai 
about  to  take  its  property  out  of  the 
state  on  an  exhibition  tour  was  in- 
sufflcient  to  sustain  an  attachment 
Simmons  Hardware  Co.  v.  Fightinf 
the  Flames  Co.,  136  Mo.  A.  26f,  115 
SW  467. 

78.  Myers  v.  Farrell.  47  Miss.  !S1. 
See  also  Blewett  v.  Sprague,  72  SW 
317,  24  KyL  1860;  Walkeen  Lewis 
Millinery  Co.  v.  Johnston,  131  Mo.  A 
693.  Ill  SW  639. 

[a]  Actual  removal  soon  after  tbt 
attachment  is  proof  of  a  previous  in- 
tention  to   remove.  Freidlander 
Pollock,  6  Coldw.  (Tenn.)  490. 

[b]  A  nonrssldsnt  who  owu 
horses  and  runs  them  on  the  race 
circuits  of  Canada  and  the  United 
States  Is  not  guilty  of  secretion  or 
of  fraudulent  departure,  and  amen- 
able to  capias  or  attachment  before 
Judgment,  simply  because  he  intends 
to  take  them  to  another  race  tracic 
outside  of  the  province  of  Ontario. 
Mackenzie  v.  O'ConnelL  16  Que.  Fr. 
219. 

tc]  Tlw  faot  that  dafsadaat  to 
thrsatSBiaff,  preparing,  and  stfe•■»^ 

Ing  to  ronovs  propsrty  out  of  tne 

Jurisdiction  of  the  court  Is  not  ground 
for  an  attachment  under  a  statute 
authorizing  an  attachment  where  de- 
fendant Is  about  to  remove  property 
from  the  state.  Bucyrua  Co.  v.  Kc- 
Arthur,  219  Fed.  266. 

[d]  Bvldonoe  not  showing  Intoi- 
tlon  to  rsmoTs  see  Jaycoz  v.  Win;:, 
66  111.  182:  Stow  v.  SUcey,  9  NTS  1. 

76.  White  v.  Williams,  10  111.  2B: 
White  V,  Williams,  10  111.  21;  Mont- 
gomery V.  Tllley,  1  B.  Mon.  (Ky.) 
156;  Harrison  v.  King.  9  Oil.  SL  3SS. 

77.  See  cases  infra  this  note. 

[a]  The  word  "ssorsta,"  as  used  In 
the  attachment  acts,  means  to  hide, 
to  put  where  the  officer  of  the  lav 
will  not  be  able  to  And  It  Ouile  v. 
McNanny,  14  Minn.  620,  100  AmD  244: 
Pearre  v.  Hawkins,  62  Tex.  434;  Car- 
penter V.  Prldgen,  40  Tex.  38;  Hop- 
kins V.  Nichols,  22  Tex.  206. 

[bl  "Manmj  is  never  visible  ordi- 
narily, and  so  long  as  there  Is  no 
attempt  to  secrete  It,  by  clandestine 
removal  or  fictitious  transfers  or 
otherwise,  and  so  long  as  It  is  kept 
and  used  as  money  ordinarily  la  no 
ground  of  attachment  Is  afforded." 
Roach  V.  Brannon,  67  Hiss.  490.  49S. 

[c]  Oonosallag  rents.  An  nffMs- 
vlt  setting  up  that  a  nonresident  de- 
fendant, against  whom  ptalntllT  had  a 
claim  for  damages  for  personal  In- 
juries, had  concealed  the  rents  of  his 
realty  within  the  state  will  not  war- 
rant, where  the  realty  was  worth 
many  thousands,  and  defendant  had 
made  no  attempt  to  dispose  of  It.  an 
attachment  under  CMv,  Code  Prac.  | 
194.  providing  for  attachment  In 
cases  where  a  debtor  attempts  to  re- 
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property  bo  that  it  cannot  be  seized  to  satisfy  cred- 
itors' eUums."  Thns  a  solvent  merchant  may  use 
the  proceeds  of  the  sale  of  his  goods  for  his  private 
pniposes,  even  though  he  places  them  beyond  the 
m«h  of  his  creditors,  witbont  being  guilty  of  fraud- 
ulent eoneealment  of  his  pr(^>erty;^"  but  the  fact 
that  a  stock  of  goods  has  been  converted  into  money, 
and  the  stock  greatly  reduced,  has  been  held  to  be  a 
fraudulent  eoneealment.^'  When  the  plaintiff  is  en- 
titled to  a  part  of  the  proceeds  of  a  sale,  and  the  de- 
fendant, having  received  it  all,  denies  tlie  same 
and  refoses  to  pay  the  plaintiff  his  share,  this  is  a 
concealment  which  will  support  an  attacbment.^^  It 
has  been  held  that  concealment  was  made  out 
by  evidence  that  defendant  boasted  that  be  had 
money  in  a  safe  place  and  would  not  payi^'  and  by 
evidence  of  a  hurried  division  of  property  followed 
by  placing  it  in  various  different  places,^  and  that 
failure  to  make  a  return  of  a  la^  cash  sale  of 
goods  eonsigned  to  a  debtor  by  his  creditor  to  sell 
and  account  for  the  proceeds,"'  or  the  transmission 
of  money  through  the  post  ofBce  tended  to  show 
eoneealment.**  Failure  to  keep  a  cash  book  may 
be  evidence  of  concealment  in  a  donbtfid  case,''' 


move  his  property  from  the  Jurisdic- 
tion or  to  dispose  of  It  to  hinder  his 
creditors.  Laeerwahl  v.  White,  154 
Ky.  162.  156  SW  1079. 

[d]  Fftoti  nifflolcnt  to  wamat  la- 
raaaca  of  writ  see  Stapleton  v.  Ew- 
eU,  65  SW  917,  21  KyL  1534:  Rob- 
erson  v.  Hobbs,  (Miss.)  45  8  366; 
Mahner  v.  Llnck,  70  Mo.  A.  380. 

[e]  AUowlu  »  Uanldat«d  mort- 
raff*  to  Mmam  nnmttallad  with  a 
view  to  having  It  continue  apparent- 
ly a  live  instrument  to  cover  new 
stock  is  concealment.  Bauer  Gro- 
cery Co.  V.  Smith,  81  Mo.  A.  666,  74 
Ho.  A.  419. 

If]  A  fMindiileat  asstifiunmt  of 
sates  is  a  concealment.  Wilson  v. 
Beadle,  2  Head  <Tenn.)  510. 

[gi  I>«poBltl]i|r  money  In  another's 
■aa*  has  been  held  actual  conceal- 
ment. Treadwell  v.  Lawlor,  16  How 
Pr  (N.  T.)  8. 

[h]  Wltbdrawlar  nonsir  from 
tasftMM  in  aittlclMtlon  of  attach- 
ment proceedings  in  order  to  defend 
the  same  Is  a  concealment  within 
the  statute.  Mathews  v.  LK>th,  46  Mo. 
A.  456. 

rn  Facta  held  tnsnffldnt  to  show 
eimoMlmuit. — Where  an  affidavit  In 
attachment  assigned  as  a  ground  that 
defendant  had  property  or  rights  of 
action  which  he  had  concealed  or  re- 
fused to  apply  on  his  debts,  and  the 
testimony  showed  that  he  had  an  of- 
fice In  the  county  where  suit  was 
brought,  and  had  property  there,  and 
spent  a  large  part  of  nla  time  In  said 
eonnty,  the  ground  of  attachment  was 
not  made  out.  Roberson  v.  Hobbs, 
(Iflss.)  4S  S  366. 

[j]  An  nndsrsstlmatlon  of  the 
Titae  of  property  by  a  debtor  seeking 
GompromlBd  Is  not  concealment. 
Roach  V.  Brannon,  57  Miss.  490. 

tk]  A  tiirMt  by  the  debtor  to  have 
ladgment  antevsd  against  him,  which 
would  exhaust  his  property.  Is  not 
concealment.  Stokes  v.  Schlecht,  14 
WklyNC  <Pa.>  328. 

[1]  A  fadlore  to  deliver  property 
according  to  contract  is  not  conceal- 
ment Powers  V.  O'Brien,  44  Mich. 
117.  <  NW  679. 

[ml  A  denial  of  th«  vossessloii  of 
BOUT,  although  the  debtor  actually 
tiae  the  money  In  his  possession,  is 
not  concealment.  Keith  v.  McDonald, 
11  ni.  A.  17. 

78.    Soe  cases  Infra  this  note. 

[a]  Koner  Is  property  which  may 
be  concealed.  Treadwell  v.  Lawlor, 
16  HowPr  (N.  Y.)  8;  Terry  v.  Knoll,  3 
Kulp  (Pa.)  272. 

[b]  TttU  to  th«  oonoealed  property 
need  not  be  In  defendant.  Treadwell 
T.  Lawlor,  15  HowPr  (N.  T.)  8. 


[cl  Only  a  poitlom  of  the  debt- 
or's property  need  be  concealed  to 
afford  a  ground  for  attachment.  Tay- 
lor V.  Myers,  34  Mo.  81. 

79.  See  cases  Infra  this  note. 
[  a  ]     Th«  nlterlor  purpose  for  which 

the  oonoealmsnt  Is  made  (1)  is  Imma- 
terial. Kleine  v.  Nle,  88  Ky.  542,  11 
SW  590,  11  KyL  683:  Mathews  v. 
Loth,  46  Mo.  A.  466.  (2)  Accordingly 
the  concealment  of  the  debtor's  ef- 
fects from  his  creditors,  although  for 
the  purpose  of  subsequently  using 
them  toward  the  discharge  of  valid 
claims  against  himself.  Is  ground  for 
attachment.  Dodson-Htlls  Mfg.  Co.  v. 
Payton.  «5  Mo.  A.  311. 

80.  Union  Nat.  Bank  v.  Head  Mer- 
cantile Co„  151  Mo.  149,  62  SW  191: 
Willis  Lowry,  M  Tez.  540,  2  SW 
449.  . 

81.  Reed  Bros.  Co.  v.  Weeping  Wa- 
ter First  Nat.  Bank,  4<  Nebr.  1«8,  64 

NW  701. 

52.  Ziegler  V.  Ztegler,  68  Hun  177, 
22  NTS  812 

53.  Ziegler  v.  Ziegler,  «8  Hun  177, 
22  NTS  812. 

84.  McDonald  v.  Marquardt,  62 
Nebr.  820,  73  NW  288. 

86.  Powell  V.  Matthews,  10  Mo. 
49. 

86.  Albuquerque  First  Nat.  Bank 
V.  Leaser,  9^.  H.  604,  58  P  345. 

87.  LIpplncott  V.  Frendergast,  2 
Del.  Co.  (Pa.)  122. 

88.  Fitzgerald  v.  Belden,  49  How 
Pr  (N.  T.)  226. 

89.  Finlay  Brewing  Co.  ▼.  Frost, 
ill  Mich.  636.  70  NW  137. 

90.  Albuquerque  First  Nat,  Bank 
v.  Lesser.  10  N.  M.  700.  66  P  179. 

91.  Finlay  Brewing  Co.  v.  Prost, 
111  Mich.  636.  636,  70  NW  137  (where 
it  Is  said:  "Defendant  was  under 
the  same  obligation,  legally  as  well 
as  morally,  to  pay  his  debts  contract- 
ed as  indoraer  that  he  was  to  pay 
debts  otherwise  contracted.  He  had 
no  more  right  to  make  a  false  state- 
ment as  to  his  property,  or  to  con- 
ceal It,  in  the  one  case  than  in  the 
other"). 

92.  Humphreys  v.  Atlantic  Milling 
Co.,  98  Mo.  642,  10  SW  140;  Good- 
year Tire,  etc.,  Co.  v.  Consolidated 
Rubber  Tire  Co.,  26  Oh.  Clr.  Ct.  269. 

ta]  The  oVUtnMon  mnat  arise 
from  contract. — Merchants'  Bank  v. 
Ohio  L.  Ins.,  etc.,  Co.,  1  Disn.  469,  12 
Oh.  Dec.  (Reprint)  738.  See  also  Bax- 
ter V.  Nash.  70  Minn.  20.  72  NW  799. 

[b]  There  most  be  a  ••dabt"  with- 
in the  meaning  of  the  statute  in  or- 
der to  authorize  an  attachment. 
Steele  v.  Brassier.  139  Mo.  A.  319,  123 
SW  477  (holding  that  an  attachment 
could  not  be  sued  out  under  Rev.  St. 


and  the  hiding  of  books  of  account  is  evidence  of 
actual  or  threatened  concealment  where  it  was  done 
by  defendant's  authority;"^  but  evidence  of  the 
amount  of  money  paid  by  defendant  to  plaintiff  dur^ 
ing  their  business  dealings  is  not  admissible  on  the 
question  of  fraudulent  concealment."'  Receipt  of 
a  large  amount  of  merchandise,  which  was  not  ac- 
counted for  in  a  subsequent  assignment  to  creditors, 
was  not  in  itself  sufficient  to  support  allegations  of 
fraudulent  concealment  in  an  affidavit  for  attach- 
nwnt.^  Where  plaintiff  has  shown  certain  judg* 
ments  against  defendant  and  executions  issued 
thereon,  and  introduced  the  testimony  of  the  officer 
that  defendant  told  them,  when  tbey  were  sent  to 
bim  to  collect  the  judgment,  that  he  had  no  prop- 
erty subject  to  execution,  it  is  not  proper  to  permit 
defendant  to  show  that  such  judgments  were  against 
him  as  an  accommodation  indorser.*^ 

[^9]  JL  Fraud  in  Incurring  Iiiability— 1.  In 
OeneraL  Fraud  on  the  part  of  a  debtor  in  contract- 
ing a  debt  is  generally  made  by  statute  a  ground 
for  attachment  in  an  action  on  the  obligation  thus 
fraudulently  created.''  It  has  been  held  that,  where 
an  attachment  on  this  ground  is  sought,  only  the 

[1899]  i  366  Bubd  14  [Annot.  SL 
(1906)  p  475],  authorizing  an  attach- 
ment where  the  debt  sued  for  was 
fraudulently  contracted  by  the  debt- 
or, in  aid  of  an  action  for  money  had 
and  received  by  defendant  under  land 
contracts  which  plaintiff  was  induced 
to  make  by  defendant's  false  and 
fraudulent  representations  as  to  the 
value  and  location  of  the  land). 

{c]  A  contract  ImpUed  by  law  for 
the  repayment  of  money  fraudulent- 
ly obtained  by  the  vendee  from  the 
vendor  for  worthless  goods  is  not  a 
debt  fraudulently  contracted,  within 
the  meaning  of  the  attachment  law. 
Ryles,  etc.,  Co.  v.  Shelley  Mfg.  Co.. 
93  Mo.  A.  178. 

[d]  Plaintiff  may  affirm  oon- 
traot  by  suing  upon  It  and  yet  rely  on 
the  fraud  as  a  ground  for  attachment. 
Kansas  City  Stained  Glass  Works, 
etc.,  Co.  v.  Robertson,  73  Mo.  A.  164; 
Blacklnton  v.  Rumpf,  12  Wash.  279, 
40  P  1063.  But  see  Batroff  v.  Pioneer 
Tobacco  Co.,  17  WklyNC  (Pa.)  255 
(holding  that  persons  who  were  In- 
duced by  fraudulent  representations 
to  sell  their  stock  in  trade  to  a  cor- 
poration could  not  sue  In  an  action 
of  debt  to  collect  payment  and  Issue 
an  attachment;  and  If  they  desired 
to  take  advantage  of  the  fraud  the 
action  should  have  been  for  images 
and  for  rescission  of  the  contract); 
Walker  v.  Collins,  SO  Fed.  737,  1  CCA 
642. 

[e]  IK  aa  aetloa  on  notes  taken 
for  gooan  MU  atUehment  will  lie  on 
the  ground  that  the  sale  was  Induced 
by  the  fraud  of  the  purchaser.  Kan- 
sas City  Stained  Glass  Works,  etc., 
Co.  V.  Robertson,  73  Mo.  A.  164. 

rf}  Vrlor  to  the  maturity  of  the 
debt,  (1)  the  fraud  of  the  debtor  in 
contracting  the  obligation  is  not  sufTl- 
cient  ground  for  attachment.  Jaff- 
ray  v.  Wolf,  1  Okl.  312.  33  P  945. 
(2)  Contra  Finch  v.  Armstrong,  9  S. 
D.  265.  68  NW  740  (holding  that 
fraud  in  contracting  the  obligation  Is 
a  ground  for  attachment  whether  the 
action  Is  on  a  matured  or  an  Imma- 
tured  debt). 

[g]  Hegllffence  on  the  part  of  a 
physician  resulting  In  Injury  to  hla 
patient  will  not  justify  an  attach- 
ment on  this  ground,  Rawllngs  v. 
Powers,  25  Nebr.  6R1,  41  NW  651. 

[hi  In  Haw  York,  prior  to  1888, 
fraud  in  contracting  the  obligation 
was  not  ft  ground  for  attachment 
(Greef  v.  Sickle.  15  NTSt  248:  Gold- 
achmidt  v.  Herschorn,  13  NTSt  560, 
28  NTWklyDig  160;  Stamp  v.  Her- 
pich,  8  NTSt  446);  but  the  law  Is 
now  otherwise. 
[1]   OWaialnff  prepare  1^  falsa 
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frandalently  incurred  liability  ean  be  included  in 
the  attachment  Buit^"^  but  there  ie  also  authority 
for  the  view  that  attachment  is  an  available  rem- 
edy, where  only  a  part  of  the  indebtedness  sued  on 
was  fraudulently  contraeted,**  although  in  such  case 
the  attachment  could  be  for  only  sneh  part  as  was 
aflEected  by  the  fraud."* 

Intent.  In  order  to  support  an  attachment,  there 
must  have  been  an  intent  to  defraud  on  the  part  of 
the  debtor.** 

Tta*  udgnee  of  a  debt  fraudulently  contracted  is 
not  entitled  to  an  attachment  against  the  original 
obl^r,  as  fraud  in  the  inception  of  the  debt  is  per- 
sonal to  the  contracting  parties  and  does  not  fol- 
low the  assignment."' 


90]  2.  What  Oonstitatet  Fraud— a.  In  Gen- 
eraL  An  intention  not  to  pay,  entertained  at  the 
time  of  contracting  a  debt,"^  or  an  intention  not  to 
keep  a  collateral  agreement  regarding  the  disposi- 
tion of  property  purchased  on  credit,""  makes  the 
debt  one  which  is  fraudulently  contracted.  But  de- 
fendant's state  of  mind  at  the  time  when  the  con- 
tract was  made  is  the  test,^  and  the  fraud  necessary 
to  authorize  an  attachment  is  not  shown  by  a  breach 
of  a  bona  fide  promise  to  give  security,'  a  mere  fail- 
ure to  pay  the  debt  as  maturity or  a  breach  of  an 
agreement  to  pay  a  debt  out  of  a  certain  fund,*  or 
to  apply  money  to  the  aatisfaotion  of  a  eertain 
debt.o 

The  nature  of  the  cause  of  action  nefatives  the 


pntMtsw  Is  not,  under  the  South  Da- 
kota statute,  a  ground  for  attach- 
ment. Pearsons  v.  Peters,  19  8.  T>. 
162,  102  NW  606. 

93.  Mich. — EbIIow  v.  Hanna,  75 
Mich.  219.  42  NW  812. 

Nebr. — Dolan  v.  Armstrong,  36 
Nebr.  839.  53  NW  132:  Meyer  v.  Ev- 
ans, 27  Nebr.  367.  43  NW  109;  Mayer 
V.  Zlngre.  18  Nebr.  458,  25  NW  727. 

Pa. — National  Brewing  Co.  v.  Bom- 
gardner,  6  Pa.  Dlst.  365 ;  Ross  v. 
Behrlnger,  21  Pa.  Co.  260;  Wilson  v. 
Greenwood,  8  Kuin  210;  Wright  v. 
Ewen.  19  Phlla.  312.  24  WklyNC  111. 

Tex. — Stiff  V.  Fisher,  85  Tex.  556, 
22  SW  577. 

Wyo. — A.   D.    Smith   Drug  Co. 
Casper  Drug  Co.,  6  Wyo.  610,  40  P 
979,  42  P  213. 

[a]  If  tli«r«  ar*  two  Mpwrate 
dabte,  only  one  of  which  was  fraudu- 
lently contracted,  an  attachment  for 
an  amount  Including  both  debts  wtlt 
fall  altogether.  Estlow  v.  Hanna,  75 
Mich.  219,  42  NW  812;  Sedalia  Third 
Nat.  Bank  v.  Cramer.  78  Mo.  A.  476: 
Mayer  v.  Zingre,^  18  Nebr.  458,  25  NW 
727;  National  Brewing  Co.  v.  Bom- 
gardner,  5  Pa.  Dlst.  365 :  Rosa  T. 
Behrlnger.  21  Pa.  Co.  260;  Wilson  v. 
Greenwood,  8  Kulp.  (Pa.)  210;  Smith 
Drur  Co,  V.  Casper  Drug  Co.,  5  Wyo. 
510,  40  P  979.  42  P  213.  See  also 
Strasbuncer  v.  Bachrach,  IS  NYS  538; 
Stiff  v.  Stevens,  (Tex.  .Civ.  A.)  21  SW 
295. 

94.  Mackey  t,  Hyatt,  43  Mo.  A. 
443:  Teweles  T.  Llns,  98  Wis.  453,  74 
NW  122. 

96.  Teweles  v.  Llns,  98  Wis.  45S, 
74  NW  122  (holding  that,  where  the 
evidence  in  the  trial  of  a  traverse  of 
the  affidavit  for  attachment  shows 
that  only  a  part  of  the  debt  was 
fraudulently  contracted,  an  order  sus- 
taining the  attachment  as  to  that 
part,  and  dismissing  It  as  to  the 
other  part,  is  proper). 

[a]  aiTlnff  renewal  notes  for  tlte 
Whole  auonnt  would  not  change  the 
rule  regarding  the  amount  for  which 
the  attachment  may  Issue.  Sedalia 
Third  Nat,  Bank  v.  Cramer,  78  Mo. 
A.  476. 

[b]  A  numlng  aooosnt  wa^mOng 
oi  muij  Items  la  a  debt  In  solido, 
and  not  severable;  and.  although 
some  of  the  Items  were  not  contract- 
ed in  fraud,  yet  an  attachment  will 
lie.    Mackey  v.  Hyatt,  42  Mo.  A.  443. 

96.  La.  —  Fidelity,  etc.,  Co.  v. 
Johnston,  117  La.  880,  42  S  357. 

Miss. — Hughes  V.  Lake,  63  Miss. 
552;  Marqueze  t.  Sonthelmer,  59  Hiss. 
430. 

N.  T. — Belmont  v.  Lane,  22  HowPr 
365. 

Oh. — Shawnee  Commercial,  etc.. 
Bank  Co.  v.  Miller,  24  Oh.  Ctr.  Ct. 
198;  I>evinney  v.  Smith,  5  Oh.  Dec. 
(Reprint)  353,  5  AmLRec  8  faff  7  Oh. 
Dec.  (Reprint)  31,  1  ClncLBul  431. 

S.  D. — ^Plnch  V.  Armstrong,  9  S.  D. 
255,  68  NW  740:  Wyman  v.  Wilmarth. 
1  S.  D.  172.  46  NW  190. 

"To  constitute  the  offense,  several 
things  must  concur.  There  must  be 
an  Intent  to  cheat  or  defraud  some 
person.    For  that  purpose,  some  false 


pretense  must  be  designedly  used, 
and  the  fraud  must  be  accomplished 
by  means  of  the  false  pretense;  or, 
if  not  wholly  by  that  means,  it  must 
have  had  so  material  an  effect  upon 
the  mind  of  the  party  defrauded  that 
without  It  he  would  not  have  parted 
with  the  money  or  property  alleged 
to  have  been  fraudulently  obtained." 
Wyman  v.  Wilmarth,  1  S.  D.  172,  177. 
46  NW  190. 

97>  CHieshlre  Provident  Inst.  t. 
Johnston,  6  F.  Caa.  No.  2,659:  Thwing 
v.  Humphrey^  18  OW.  646,  76  P  1127: 
Thwing  V,  Winkler,  18  Okl.  643,  75  P 
1126. 

[a]  As  ayainst  Ills  Immediate  as- 
slgnor  the  asslgmee  may  have  an  at- 
tachment. Thwing  V,  Humphrey,  13 
Okl.  646.  75  P  112f:  Thwing  v.  Wink- 
ler, 13  Okl.  643  75  P  1126. 

9a.   U.  S. — Strauss  v.  Abrahams, 

32  Fed.  810. 

Kan. — Kelsey  T.  Harrison,  29  Kan. 
143. 

Miss. — Marquese  v.  Sontheimer,  69 
Miss.  430. 

Mo.— Blackwell  v.  Fry,  49  Mo.  A. 
638. 

N.  T. — Reynolds  v.  Horton,  67  Hun 
122,  22  NTS  18  [afl  141  N.  T.  685 
mem,  86  NB  739  mem]. 

Pa. — Wilson  V.  Lehman,  t  LackLeg 
N  352. 

W.  Ta.— HUler  ▼.  White,  46  W.  Va. 
67,  33  SB  332,  76  AmSR  791. 

[a]  IUurtBatlo&>— Where,  at  the 
time  an  attachment  was  sued  out 'on 
the  ground  that  a  debt  for  goods  was 
contracted  without  any  intention  of 
paying  it.  It  appeared  that  defendant 
corporation  converted  nearly  half  of 
Us  stock  Into  debenture  bonds,  in- 
tending to  buy  a  large  amount  of 
goods  and  to  refuse  to  pay  for  them, 
and  to  defeat  the  claims  of  the  lawful 
creditors  of  the  company,  the  attach- 
ment was  properly  sustained.  Good- 
year Tire,  etc.,  Co.  v.  Consolidated 
Rubber  Tire  Co.,  26  Oh.  Clr.  Ct.  269. 

[b]  A  purchase  on  or*dlt,  with 
positive  Intention  not  to  pav,  is,  of 
Itself,  a  fraudulent  contraction  of  a 
debt  so  as  to  be  a  ground  of  attach- 
ment.   Miller  V.  White,  46  W.  Va.  67, 

33  SE  332,  76  AmSR  791. 

[c]  Ol'Ving'  a  liad  olisok  In  pay- 
ment at  or  before  delivery  of  the 
purchased  goods  Is  such  a  fraud  as 
wtll  Justify  attachment.  Easton  Nat. 
Bank  v.  Wilson,  12  WklyNC  (Pa.) 
336.  But  see  Burke  T.  Halloway.  18 
Phlla.  (Pa.)  271. 

[d]  Embeislement. — (1)  In  an  ac- 
,  tlon  to  recover  money  embezzled  by 
I  defendant,  an  attachment  may  be  had 
I  on   the   ground    that    the   debt  was 
I  fraudulently  contracted.   Cole  v.  Aune, 
I  40  Minn.  80,  41  NW  934.    (2)  But  em- 
bezzlement by  principal  does  not  make 
his  liability  to  repay  a  surety  on  his 
bond  the  amount  embezzled  a  debt 
which  was  fraudulently  contracted. 
New  York  American  Surety  Co.  v, 
Haynes,  91  Fed.  90. 

[  el  llatten  acvt  cosatltntliir  frnuL 
—Abandonment  of  a  contract  for 
public  work  does  not  In  itself  show 
fraud  in  Incurring  a  debt  for  supplies 
to  be  used  therein.    St.  Louis  Clay 


Products  Co.  V.  Christopher,  162  Wis. 
603.  140  NW  351. 

[f]  Xattera  bald  to  oonatttata 
fraud. — Matthews  v.  Eby.  168  Mo.  A 
134.  151  SW  470. 

99.  Weiller  v.  Schrelber.  63  How 
Pr  (N.  T.)  491;  Campbell  v.  Walls.  17 
WklyNC  (Pa.)  524. 

1.  See  Gordon  v.  Ollleaple,  SS 
Wash.  627,  109  P  109. 

[a]  Tlis  nonperfomtaBM  of  a 
pzomla*  is  not  fraud,  or  evidence  of 
fraud,  so  that  failure  to  use  a  livery 
rig  on  a  certain  date  as  agreed  waa 
a  mere  breach  of  contract,  and  would 
not  support  an  attachment  on  the 
ground  of  a  debt  fraudulently  con- 
tracted. Kilpatrlck  v.  Inman,  46  Colo. 
514,  105  P  1080,  26  LRAN8  188. 

[b]  insoondnot  of  oontractor.^ 
In  a  suit  for  breach  of  a  painting 
contract,  the  owner  levied  an  attach- 
ment on  the  ground  that  the  debt  was 
fraudulently  contracted,  and  also  that 
the  contractor  was  about  to  dispose 
of  his  property  to  place  It  beyond  the 
reach  of  his  creditors.  It  was  held 
that  the  fact  that  the  contractor  did 
not  use  materials  charged  against 
the  building  in  the  performance  of 
the  contract,  and  misappropriated 
funds  paid  to  him  to  pay  labor 
claims,  was  not  fraud  "In  contract- 
ing the  debt."  Gordon  ▼,  Gillespie; 
68  Wash.  687,  10»  P  109. 

B.  Johnson  t.  Stookham,  89  Md. 
368,  48  A  929. 

[a]  Whan  thers  was  a  falas  state- 
meat  as  to  the  purpose  for  which 
the. money  was  to  be  used,  and  doubt 
as  to  the  bona  fides  of  the  promise, 
the  court  held  otherwise.  McGuire 
V.  Louts  Snider  Paper  Co.,  6  OhSACP 
392,  4  OhNP  262. 

X  Staed  V.  Mahon.  70  Mo.  A.  490; 
Seymour  Mfg.  Co.  v.  Sheahan,  IS  Mo. 
A.  577;  St.  Louis  Type  Fdy.  v.  Union 
Printing,  etc.,  Co.,  13  Mo.  A.  148.  See 
also  Mathews  v.  EJby,  149  Mo.  A.  157, 
129  SW  1016. 

[a]  Zllnstratlon. — ^Where  defend* 
ant  obtained  possession  of  certain 
mules  purchased  from  plaintiff  on  the 
promise  to  send  plaintiff  a  check  on 
defendant's  return  home,  his  failure 
to  do  so  did  not  constitute  such  false 
representation  as  would  constitute 
fraud  in  law.  so  as  to  sustain  an  at- 
tachment on  the  ground  that  the  debt 
was  fraudulently  contracted.  Math- 
ews V.  Eby.  149  Mo.  A.  167.  129  SW 
1016. 

fb]  irsgleot  to  proTlda  for  a  post- 
dated oheok  Is  not  fraud.  Cluff  v. 
Ounnls,  16  WklyNC  (Pa.)  66. 

[c]  Promise  of  vrlnolpal  to  raMty. 

— The  failure  or  refusal  of  defendant 
to  keep  his  promise  to  plaintiff  to 
pay  the  debt,  which  plaintiff,  by  rea- 
son of  such  failure,  was  compelled  to 
pay  as  surety,  did  not  authorise  aa 
attachment  on'  the  grronnd  that  the 
idebt  was  fraudulently  contracted. 
Staed  T.  Mahon,  70  Mo.  A.  400. 

4.   Rohan  Bros.  Boiler  Mtg.  Co. 
Latlmore,  18  Mo.  A.  16  (iHvacta  of 
agreement  to  turn  over  money  re- 
ceived from  retailing  goods). 

6.  Geneva  Nat.  Bank  v.  Bailor,  4t 
Nebr.  866,  67  NW  866. 


For  later  eaaes.  OsTSlovmMita  and  <duuv«a  In  the  law  see  cumulative  Annotations,  same  titl 
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existeoce  of  such  fraad  as  will  warrant  attachment 
where  plaintiff  seeks  a  recovery  for  malicious  prose- 
entioii,'  negligence  or  misconduct  of  a  professional 
fflan,'  or  a  conversion  of  property.^ 

An  aetioii  hj  the  snretr  in  a  fideli^  bond 
agunst  the  principal  to  recover  the  amount  paid  by 
plaintiff  on  account  of  an  embeuUement  by  defend- 
sat  from  the  obligee  is  based  upon  an  implied  con- 
trtet  to  repay  such  amount,  and  the  debt  is  not  one 
"frtudolently  contracted,"  within  the  meaning  of 
an  attaehment  statute.* 

[(  91]  b.  False  Bepresentations—  ( 1 )  In  Oen- 
•nl  Securing  property  or  credit  by  false  rep- 
lesentations  regarding  existing  ascertainable  facts  ^' 


6.  Olldden,  etc..  Varnish  Co.  v. 
Joy,  8  Oh.  CIr.  cl  167.  4  Oh.  Clr. 
Dec.  323. 

7.  Rawllnga  v.  Powers,  25  Nebr. 

m.  41  Nw  efei. 

[a]    Th*  rofual  of  ft  lawT*'  to 

PAT  ovur  monmj  belonging  to  a  Arm 
on  a  claim  that  he  had  a  right  to 
hold  because  an  Individual  partner 
had  agreed  to  pay  hts  fee  did  not' 
confltltute  a  fraud  which  would  Jus- 
tify attachment.  Warren  v.  Bareby, 
14  Nebr.  811,  40  NW  314. 

8.  U.  S. — American  Surety  Co.  v. 
Haynes,  91  Fed.  DO. 

Colo. — Goas  V.  Boulder  County,  4 
Colo.  468. 

Minn. — Baxter  v.  Nash,  70  Minn.  20, 
72  NW  799.  But  compare  Cole  v. 
Anne,  40  Minn.  80.  41  NW  934. 

Mo. — ^Finlay  V.  Bryson.  84  Mo.  864; 
Sunday  Mirror  Co.  v.  Oalvln,  6S  Mo. 
A.  413. 

Oh. — Devlnney  T.  Smith,  5  Oh.  Dec 
(Reprint)  353,  5  AmLRec  6  [afT  7 
Ob.  Dec.    (Reprint)   31,  1  ClncLBul 

Wash. — Bingham  v.  Keylor,  19 
Wash.  S55,  53  P  729.  See  also  Black- 
iDlon  ▼.  Rumpf.  12  Wash.  279,  40  P 
IOCS. 

'The  fraudulent  transaction  re- 
ferred to  must  culminate  In  a  debt. 
The  debtor  must  have  been  guilty  of 
some  material  deceptive  act,  word  or 
concealment,  done  or  suffered  by  blm 
with  the  Intent  to  Induce  the  oppo- 
site party  to  consent  to  the  debt. 
The  opposite  party  must  have  relied 
upon  such  false  acts  or  manifesta- 
tions of  the  debtor,  and  yielded  hla 
nnaent  to  the  contract  on  the  faith 
thereof.  In  this  manner,  alone,  re- 
sults a  debt  fraudulently  contracted 
on  the  part  of  the  debtor."  Flnlay 
T.  Bryson,  84  Mo.  664,  668. 

[al  no  ooavenlon  of  asffotlable 
Vaper  sent  for  collection  does  not 
create  an  obligation  fraudulently  In- 
curred. Merchants'  Bank  v.  Ohio  Ii. 
Ins..  etc.,  Co..  1  Dlsn.  469.  12  Oh.  Dec. 
(Reprint )  738.  Contra  Mechanics' 
NaL  Bank  v.  Miners'  Bank,  13  Wkly 
NO  (Pa.)  236, 

[b]  Vhsn  tbs  mOBsy  or  property 
eoates  rlffhtfnUy  Into  dsmdant's 
posMBSioB  there  la  no  fraud.  Goss  v. 
Boulder  County.  4  Colo.  468. 

fl.  American  Surety  Co.  v.  Haynes, 
91  Fed.  90. 

lb  Tatea  v.  Dodga,  123  III.  50,  13 
NE  847  raff  21  ni.  A.  B47,  23  111.  A. 
J38]:  Alexander  v.  Wade,  107  Mo.  A. 
«1.  SO  SW  917. 

[a]  Msprwntations  M  to  title  to 
ml  estats. — (I)  Where  plaintiff  sold 
and  delivered  to  defendant  a  stock  of 
merchandise  and  accepted  as  consid- 
eration a  tract  of  land  which  defend- 
ant falsely  represented  that  he  owned, 
presenting  to  plaintiff  a  forged  ab- 
stract of  title  falsely  showing  title  to 
be  in  him,  plaintiff  Is  entitled  to 
maintain  attachment  on  discovering 
the  fraud,  under  a  statute  authoriz- 
ing attachment  in  case  the  debt  sued 
for  was  fraudulently  contracted  bv 
defendant.  Alexander  v.  Wade,  107 
Ko.  A.  321.  SO  SW  917.  (2)  An  in- 
dorser  of  notes  secured  by  real  -es- 
tate, who  Induced  another  to  pur- 
ehsM  tbe  notes  by  falsely  represent- 


ing to  the  purchaser  that  an  abstract 
of  said  real  estate  was  correct,  when 
he  knew  that  It  omitted  an  encum- 
brance, was  guilty  of  fraud,  and  was 
liable  on  attachment,  although  the 
purchaser  relied  on  said  representa- 
tion without  consulting  the  records. 
Richards  v.  Harrison,  71  Mo.  A.  224. 

[b]  Damages  resTUtlng-  trom.  fslae 
representations,  whereby  one  is  In- 
duced to  purchase  land  and  pay  there- 
for more  than  its  true  value,  consti- 
tute a  debt  for  property  obtained  un- 
der false  pretenses,  within  Iowa  Code 
(1873)  a  2951,  prescribing  such  a 
debt  as  a  cause  for  attachment. 
Stanhope  v.  Swaltord,  77  Iowa  694, 
42  NW  450. 

11.  Schwarts  t.  Lawrence,  1  Wkly 
NC  (Pa.)  131. 

[a]  Vroonrlnff  renewal  notes  by 
fraudulent  representations  furnishes 
a  ground  for  attachment,  although 
the  original  Indebtedness  which  was 
renewed  by  the  notes  was  contracted 
without  fraud.  Stevens  Point  First 
Nat.  Bank  v.  Rosenfeld,  66  Wis.  292. 
28  NW  370;  Wachter  v.  Famachon, 
62  Wis.  117.  22  NW  160. 

[b]  Indnolng-  tlie  creditor  to  ao- 
eept  a  note  for  the  debt  by  false  rep- 
resentations has  been  held  not  to 
warrant  an  attachment.  Mayer  V. 
Zingre.  18  Nebr.  4&8,  26  NW  727. 

[c]  Saanrlnff  an  Mwoaunodatlom 
indorasmMit  by  falsely  representing 
the  amount  of  notes  to  be  much  lesa 
than  It  la  In  fact  constitutes  the  Be< 
curing  of  credit  by  fraud.  May  t. 
Newman,  96  Mich.  501,  65  NW  364. 

12.  Iowa. — Stanhope  v.  Swafford, 
77  Iowa  694,  42  NW  460. 

Kan. — Chappell  v.  Comins,  44  Kan. 
743,  25  P  216. 

LA. — Oasquet  v.  Johnston,  S  ha.. 
514. 

Nebr. — Warren  v.  Barsby.  24  Nebr. 
811.  40  NW  314. 

N,  T. — New  Rochelle  Coal,  etc..  Co. 
v.  McGraw,  3  App.  Dlv,  252.  38  NTS 
353;  Reynolds  v.  Horton,  67  Hun  122, 
22  NTS  18  {aff  141  N.  T.  685  mem.  36 
NB  739  mem]. 

Oh. — Belmont  Mln.  Co.  v,  Rogers, 
10  Oh.  Clr.  Ct.  305.  6  Oh.  Clr.  Dec. 
619. 

[a]  A  false  statement  as  to  the 
pnrpos*  for  which  borrowed  money 
Is  to  be  used  Is  a  false  representa- 
tion warranting  attachment.  Mc- 
Gulre  v.  Louis  Sntder  Paper  Co.,  fl 
OhS&CP  392.  4  OhNP  262. 

[b]  Mere  enresslo&s  of  opinion 
(1)  are  not  sufficient.  Norfolk,  etc.. 
Hosiery  Co.  v.  Arnold,  IS  NTS  910; 
Rice  v.  Warren,  3  Del.  Co.  (Pa.)  283; 
Chevenne  First  Nat.  Bank  v.  Swan. 
3  Wyo.  356,  23  P  743.  (2)  In  Illinois 
the  fraudulent  statement  must  be  re- 
duced to  writing  and  signed  In  order 
to  be  available.  Plsher  v.  Secrlst,  48 
Fed.  264;  Dodge  v.  Tates,  21  III.  A. 
547  [aff  123  III.  60.  IS  NE  8471. 

13.  See  Long  V.  West,  31  Kan. 
298.  I  F  546. 

[a]  BspreaeutatlOBB  to  »  third 
person  are  not  suOlctent.  Long  v, 
West.  31  Kan.  298,  1  P  645;  Win- 
ter V.  Davis,  48  La.  Ann.  260,  19  S 
263. 

1^  Lodge  T.  Rose  Valley  Mills.  1 
Pa.  Dist  Sll,  11  Fa.  Co.  667;  Hooven 


constitute  such  fraud  as  will  warrant  attachment. 
But  in  order  to  have  this  effect  the  false  represen- 
tations must  be  made  to  plaintiff  ^*  by  defendant 
with  an  intention  to  deceive/*  and  tbey  must  also 
be  materiaV'  and  must  be  relied  on  fay  plaintiff  in 
giving  credit.^^ 

An  fntenUon  not  to  pay,  existing  at  the  time  when 
the  debt  was  contracted,  is  not  necessary  to  warrant 
an  attachmmt  where  the  credit  was  seennd  by 
false  representations.*^ 

[$  92]  (2)  As  to  Financial  Condition.  Failure 
to  disclose  insolvency  which  is  not  hopelessly  irre- 
mediable at  the  time  the  debt  was  created  does  not 
of  itself  constitute  fraud     but  a  false  allegation  of 

Mercantile  Co.  v.  Backley.  7  Kulp 
(Pa.)  652. 
[aj    Fake  statements  made  by  de- 


fendant's minor  son,  without  the  de- 
fendant's knowledge.  In  order  to  get 
credit  for  defendant,  support  an  at- 
tachment on  the  ground  that  the  debt 
was  fraudulently  contracted.  Hooven 
MiTTiiittlQ  Co.  V.  Backley.  7  Kulp 
0':i  )  :,r.2. 

15.  Tootle  V.  Lysaght.  65  Mo.  A. 
l.")'.!;  LivoriKht  v.  Greenhouse,  61  N. 
J.  r..  ITifi,        A  S97. 

[a]  Statements  must  be  wlUfully 
false. — .fohtL^^iHi  V.  Stockham,  89  Md. 
3r>-i.  U  .\  StJi:  McGulre  v.  Louis 
Sjikl-r  FaiJ.  r  ro.,  6  OhS&CP  392.  4 
OliNl'  21,:;;  Cunls  V.  Hoxie,  88  Wla 
41.  59  NW  681. 

[b]  An  honest  belief  In  the  truth 
of  false  reprsssntatlons  (1)  prevents 
an  attachment.  Wright  v,  Ewen,  19 
Phlla.  (Pa.)  312,  24  WklyNC  111.  (2) 
One  who  makes  false  representations 
without  reasonable  and  probable, 
ground  for  believing  them  true  acta 
at  his  peril.  Cox  v.  Buckly,  19  Wkly 
NC  (Pa.)  291. 

16.  Cheyenne  First  Nat  Bank  v. 
Swan.  2  Wyo.  356.  23  P  743. 

(al  The  statement  must  be  nn- 
tnu  In  some  material  matter  to  make 
the  debt  one  which  is  fraudulently 
contracted.  Sedalla  Third  NaL  Bank 
v.  Cramer,  78  Ho.  A.  476. 

17.  Mo. — Grles  v.  Blacltman.  80 
Mo.  A.  2:  Holmes  V.  Harrington,  20 
Mo.  A.  661. 

N.  Y. — Penoyar  Kelsey.  150  N.  T. 
77,  44  NE  788,  34  LRA  248. 

Tex. — Gray  v.  Steedman.  63  Tex. 
95. 

Wis.— Curtis  T.  Hoxie,  88  Wis.  41, 
59  NW  681. 

Wyo. — Cheyenne  First  Nat.  Bank  v. 
Swan.  3  Wyo.  356,  23  P  743. 

[a]  mepMsentattons  mad*  after 
tbe  credit  was  extended  furnish  no 
ground  for  attachment.  Marqueze  v, 
Sonthelmer,  69  Mlaa.  430:  Maver  v. 
Zingre,  18  Nebr.  45S,  25  NW  727. 

[b]  mepreaentaUons  made  long 
before  (1)  the  credit  was  extended 
are  not  available.  Meyers  v.  Ranch, 
4  Pa.  Dist.  333.  (2)  But  where  rep- 
resentations made  Ave  months  previ- 
ously were  still  effective  in  Inducing 
plaintiff  to  give  credit,  an  attach- 
ment was  authorized.  Lewis  v.  Pratt, 
11  Minn.  57, 

[c]  Heglifenoe  on  the  part  of 
plaintiff  In  falling  to  discover  the 
truth  will  not  prevent  an  attachment. 
Richards  v.  Harrison,  71  Mo.  A.  224. 

18.  Marks  v.  Stoner,  (Miss.)  11  S 
186. 

19.  Kelsey  v.  Harrison,  29  Kan. 
143;  Dunlap  v.  Fox,  (Miss.)  2  S  169; 
Hughes  V.  Lake.  63  Miss.  552;  Nich- 
ols V.  Pinner,  IS  N.  T,  295:  Freeman 
V.  Campbell,  1  -NTSt  728;  Ellison  v. 
Bernstein.  60  HowPr  (N.  T.)  145 
faff  23  Hun  1481;  Miller  v.  Shapiro, 
2  Pa.  Dist.  356,  12  Pa.  Co.  526.  But 
see  Anonymous,  67  N,  T.  698:  Wright 
V.  Brown.  67  N.  T.  1. 

ra1  FaUnr*  to  disclose  tliat  de- 
fsndaat  Is  doing  business  on  boiv 
rowed  capital  does  not  constitute 
fraud.  Dleckerhoff  v.  Brown.  (Md.) 
2  A  72S;  Boyd  v.  Bright.  4  Pa.  Co. 
61 S. 
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solvency  or  a  false  statement  regarding  the  own- 
ership or  value  "  of  property  generally  warrants 
an  attachment. 

[$  93]  3.  Proof  of  Fraad.  It  rests  upon  plain- 
tiff to  show  the  existence  of  the  fraud  on  which 
he  relies  as  ground  of  attachments^'  but  the  fraudu- 
lent intent  of  defendant  m^  be  gathered  from  cir- 
cumstantial evidence.^  Offers  on  the  part  of  de- 
fendant to  settle  pluntiff's  claim  have  no  bearing 
on  the  question  of  fraud  in  contracting  the  debt^ 
and  are  not  admissible  in  evidence." 

Stetenuiits  made  to  wmmercial  agendei  by  the 


debtor,  as  to  his  finaneial  standing,  are  admissible 
in  evidence,"  provided  they  were  made  with  a  frand- 
ulent  purpose,"  and  were  relied  on  by  plaintiff." 

[i  94]  L.  Oriminal  Act  in  Incmrinf  Uabilttr. 
In  some  states  the  fact  that  the  debt  or  obligation 
for  wbieh  the  suit  is  brought  has  been  eriminaUy 
contracted  is  a  ground  for  issuing  an  attachment,** 
and  such  a  provision  has  reference  to  injuries  to 
property  as  well  as  to  the  person.**  It ;  has  befln 
neld  not  necessary  under  sueh  a  statute  Uiat  the 
action  he  technically  founded  on  the  wrong  relied 
on  as  ground  for  the  attachment.*^ 


[b]  muiMdlat*  dallTcrr  of  rooOa 
to  •  thM  9«r^  to  whom  they  have 
been  sold  In  not  a  RufRcient  addition- 
al circumstance  to  show  fraud.  Mc- 
Glenser  v.  Landls,  3  WklyNC  (Pa.) 
240. 

[c]  floUlny  the  roods  at  anotton, 
bfllow  cost,  linm*dlat*lj  after  receiv- 
ing them,  Ib  a  sufficient  additional 
circumstance  to  show  fraud.  Claflln 
V.  Einstein.  6  WklyNC  <Pa.)  398. 

30.  Ring  V.  Chas.  Vo&el  Paint, 
etc.,  Co.,  44  Mo.  A.  Ill;  Warner  v. 
Kade.  16  Mo.  A.  600;  Molony  v.  At- 
kinson, 2  Pa.  Co.  441;  Lesser  v.  Drie- 
sen,  2  LackRe&N  (Pa.)  343;  Miller 
V.  White.  46  W.  Va.  67,  33  SE  332. 
76  AmSR  791;  Wnchter  v.  Famachon, 
62  Wis.  117,  22  NW  160. 

"Evidence  tending  to  show  that  the 
plaintiff  sold  goods  to  the  defendant 
and  took  the  note  In  suit  therefor, 
relying  upon,  and  in  consequence  of, 
the  defendant's  false  statements  as 
to  his  solvency,  his  profits,  and  his 
Indebtedness,  is  competent  to  show 
such  a  fraudulent  contract  as  would 
warrant  an  attachment."  Warner  v. 
Kade,  16  Mo.  A.  600. 

[a]  Wliat  la  moaat  Inr  soItsiiot. — 
Solvency,  on  the  part  of  a  merchant 
or  a  merchant  corporation.  Is  not  an 
ultimate  ability  to  pay  debts,  or  an 
excess  of  assets  over  liabilities,  but 
rather  an  excess  of  assets  available 
for  the  discharge  of  llabllltieB  In 
the  usual  course  of  trade.  Ring  V. 
Chas.  Vogel  Paint,  etc..  Co.,  44  Mo.  A. 
111. 

tb]  MatSBuatii  xmrntxtiag  flaaa^ 
dtu  ooBdlttOB  BMd.  oiuy  bo  appro  Ki- 
natslj  tru  (1)  to  rebut  an  infer- 
ence of  fraud  (Mack  t+  Jones,  31  Fed. 
1S9);  (2)  and  too  much  weight  should 
not  be  given  to  discrepancies  between 
a  report  made  to  a  financial  agency 
and  the  actual  condition  of  a  defend- 
ant's affairs  (DIeckerhoff  v.  Brown, 
(Md.)  2  A  723). 

[c]  False  statsmMits  to  »  «ou- 
merdal  affenoy  (1)  for  the  express 
purpose  of  securing  credit  furnish 
ground  for  attachment.  Emerson  v. 
Detroit  Steel,  etc.,  Co..  100  Mich.  127, 
68  NW  659.  (2)  However.  In  order 
for  a  statement  to  a  commercial 
agency,  relied  on  by  plaintiff,  to  fur- 
nish ground  for  attachment.  It  must 
have  been  not  only  false,  but  also 
fraudulently  made.  Tootle  v.  Ly- 
saght.  65  Mo.  A.  139. 

[d1  A  falso  report  of  flnanolal 
condltloii  mad*  to  a  banker  who 
merely  communicated  his  conclusion 
based  thereon  to  plaintiff  did  not 
constitute  fraud  Justifying  an  at- 
tachment. Kilpatrlck  -  Koch  Dry 
Goods  Co.  V.  McPheely,  37  Nebr.  800, 
66  NW  S89. 

fe]  Absconding  Is  not  conolnslTs 
proof  of  Insolvency  two  numtha  pro- 
vlonsly^— Landau er  v.  Espenhain,  95 
Wis.  169,  70  NW  287.  , 

[f]  WarnxMsatatloB  aa  to  UaMl- 
ttlM^— A  statement  by  the  defendant, 
for  the  purpose  of  obtaining  credit 
that  he  owes  a  much  smaller  amount 
then  he  really  does  Is  such  fraud  as 
warrants  attachment.  Western  Gro- 
cer Co.  V.  Alleman,  81  Kan.  543.  106 
P  460,  1S6  AmSR  398.  27  LRANS  620 
[reh  den  81  Kan.  900.  106  P  997.  135 
AmSR  39B.  27  LRANS  620];  Rosen- 
thal V.  Wehe,  58  Wis.  621.  17  NW 


SIS.  See  Warner  v.  Kade,  16  Mo.  A. 
600. 

31.  Askwlth  V.  Allen,  S3  Nebr.  418, 
GO  NW  267;  Young  v.  Cooper,  12  Nebr. 
610,  12  NW  91;  Cohen  v.  Grimes,  IS 
Tex.  Civ,  A.  527,  45  SW  210. 

[a]  Cluuv*  M  to  rvprosentattoas 
held  mlsltadlng. — In  the  trial  of  an 
attachment  case  based  on  obtaining 
money  under  defendant's  false  pre- 
tense that  certain  notes  were  his  own, 
a  charge  to  the  Jury  that  defendant's 
simple  neglect  to  advise  plaintiffs 
that  a  third  party  had  an  Interest  In 
the  notes  would  not,  of  Itself,  con- 
stitute fraud,  and  was  not  equivalent 
to  a  representation  that  a  third  party 
had  no  Interest  in  the  notes,  would  be 
apt  to  mislead  them  to  believe  that 
contracting  on  the  basis  that  the 
notes  were  defendant's  own  was  im- 
material to  the  Issue  of  false  repre- 
sentation, and  was  properly  refused. 
Cohen  v.  Grimes,  18  Tex.  Civ.  A.  327, 
46  SW  210. 

23.  Davis  V.  Jenkins,  46  Kan.  19, 
26  P  459;  Llttlejohn  v.  Jacobs.  66 
Wis.  600,  29  NW  545;  Kahn  v.  An- 
gus, 61  Wis.  264.  21  NW  81. 

[a]  A  faJlars  to  stato  that  a  stook 
of  goods  was  Bot  readllT  salable 
did  not  constitute  fraud.  Kipling  v. 
Corbin,  66  HowPr  (N.  T.)  12. 

33.  Strauss  v.  Abrahams,  82  Fed. 
310;  Powers  v.  O'Brien,  44  Mich.  817, 
6  NW  679;  Malcolm  Sav.  Bank  v. 
Cronln,  80  Nebr.  281,  116  NW  160 
[den  reh  SO  Nebr.  228,  114  NW  158]. 

"We  think  a  person  furnishing  in- 
formation to  a  commercial  agency, 
as  to  his  means  and  pecuniary  re- 
sponsibllltr,  Is  to  be  presumed  to 
have  done  so  to  enable  the  agency  to 
communicate  the  same  to  persons  In- 
terested for  their  guidance  In  giving 
credit  to  him.  and  so  long  as  such  In- 
tention exists,  and  the  representa- 
tions reach  the  persons  for  whom 
they  were  Intended,  it  Is  immaterial 
whether  they  passed  through  a  direct 
channel  or  otherwise,  provided  they 
were  reported  by  the  agency  as  made 
by  the  party."  Genesee  County  Sav. 
Bank  v.  Michigan  Barge  Co.,  62  Htch. 
164.  170,  17  NW  790. 

[a]  Mats  riality  of  untrutlifnl 
statoment.  —  Where  a  plaintiff 
grounds  his  attachment  on  the  fact 
that  the  debt  was  fraudulently  con- 
tracted, and  offers  In  evidence  a 
statement  made  by  the  defendant  at 
the  time  of  the  contraction  of  the 
debt,  he  must  show  such  statement 
to  be  untrue  in  some  particular  mat- 
ter. Sedalia  Third  Nat.  Bank  V. 
Cramer.  78  Mo.  A.  476. 

[b]  Plaintiff  must  sliow  xoUaace 
by  himself  on  the  false  statements 
of  defendant.  Victor  v.  Henleln,  67 
HowPr  (N.  Y.)  486. 

[c]  Impllsa  mlsrepressBtatlon.  — 
From  ones  statement,  when  buying 
property,  "I  haven't  got  my  check- 
book here  and  I  can't  pay  you  .  .  , 
now,  but  t  will  send  you  a  check 
when  t  get  home,"  an  implied  afltrm- 
ance  that  the  money  was  in  haak  is 

Sermlssible,  making  the  debt  one 
■audulently  contracted,  as  regards 
right  to  attachment,  he  not  having 
the  money  In  bank.  Matthews  v,  Eby, 
168  Mo.  A.  134.  151  SW  470. 

[d]  Bviflenoo  held  not  ntfllolent 
to  show  a  design  not  to  pay  for  the 


sroods  at  the  time  credit  was  ob- 
tained. Reynolds  v.  Horton,  67  Hun 
122,  22  NYS  18  [aff  141  N.  T.  5SE 
mem,  36  NE  739  mem]. 

34.  Johnson  v.  Stockham,  89  Hd. 
368,  43  A  920. 

[a]  The  law  ponntta  a  Jury  to 
find  or  Infor  from  a  variety  of  cir- 
cumstances, such  as  the  conduct,  ac- 
tion, the  financial  situation,  and  the 
method  of  dealing  adopted  by  a  per- 
son on  a  particular  occasion,  whether 
his  Intention  was  fraudulent  or  other- 
wise. Strauss  v.  Abrahams,  32  Fed. 
310;  Blackwell  v.  Fry,  49  Mo.  A.  638. 

35.  Flnlay  Brewing  Co.  v.  Proat 
111  Mich.  635.  637,  70  NW  137 
(where  it  Is  said:  "Offers  of  settle- 
ment should  have  been  excluded.  De- 
fendant's counsel  defend  the  admis- 
sion of  this  testimony  upon  the 
ground  that  it  had  a  bearing  upon 
the  allegation  of  fraud  In  contract- 
ing the  debt.  We  are  unable  to 
agree  with  this  contention.  Parties 
have  the  same  right  to  attempt  the 
settlement  and  compromise  of  clalmp 
based  upon  fraud  as  those  based  upon 
other  relations,  and  the  law  does  not 
permit  their  rights  to  be  affected  by 
negotiations  for  settlement  or  offers 
of  compromise"). 

88.  Emerson  v.  Detroit  Steel,  etc, 
Co..  100  Mich.  127.  68  NW  659:  Grles 
v.  Blackman,  80  Mo.  A.  2:  Holmes  v. 
Harrington,  20  Mo.  A.  661. 

87.  Victor  T.  Henllen,  S3  Hun  (N. 
Y.)  649. 

38.  Genesee  County  Sav.  Bank  V. 
Michigan  Barge  Co.,  52  Mich.  164,  17 
NW  790. 

39.  American  Surety  Co.  v. 
Haynes,  9t  Fed.  90;  Deerlng  v.  Co\* 
Una,  38  Mo.  A.  SO;  Bingham  v.  Key- 
ior.  19  Wash.  555.  53  P  729:  Branden- 
stein  V.  Way,  17  Wash.  293,  49  P 
511. 

[a]  Assault  and  battery^— An  at- 
tachment may  be  Issued  in  an  action 
brought  to  recover  damages  for  an 
assault  and  battery .  Creasser  v. 
Toung,  31  Oh.  St.  67;  Kirk  v.  Whlt- 
aker,  22  Oh.  St.  115:  Sturdevant  v. 
Tuttle,  22  Oh.  St.  111. 

[b]  Maliolons  prossoatlon.  —  An 
action  for  damages  for  malicious 
prosecution  will  not  Justify  an  at- 
tachment, Olldden,  etc..  Varnish  Co. 
v.  Joy.  8  Oh.  Cir.  Ct.  157,  4  Oh.  Clr. 
Dec.  323. 

[c]  Mapo^Defendant  was  liable 
to  an  attachment  In  an  action  brought 
for  damages  caused  by  the  rape  of 
the  daughter  of  the  plaintiff.  Kueha 
V.  Paronl.  20  Nev.  203.  19  P  878. 

30.  Brandenstein  v.  Way,  17  Wash. 
293.  49  P  511. 

31.  New  York  American  Surety  Co. 
V.  Haynes,  91  Fed.  90. 

[a]  ninstratlon. — An  action  by 
the  surety  In  a  fidelity  bond  agralnst 
the  principal,  to  recover  the  amount 
paid  by  plaintiff  on  account  of  an 
embezzlement  by  defendant  from  the 
obligee,  is  within  the  provision  of 
the  Missouri  statute  authoriilnr  an 
attachment  where  the  damages  sued 
for  arise  "from  the  commission  of  a 
felony  on  the  part  of  the  defendant," 
which  does  not  require  the  action  to 
be  technically  grounded  on  the  tort. 
American  Surety  Co.  V.  Haynes,  91 
Fed.  90  Cdlsappr  Deerlnff  v.  Collins, 
38  Mo.  A.  73]. 


For  latw  a— davalopawnta  and  eluU4M  In  the  law  see  cumulative  Annotations,  same  title. 
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ATTACBMENT 


[6C.J.]  73 


[i  95]  H.  Faflim  to  Fay  for  Labor  on  Ferf onn- 
inca.  Failure  to  pay  for  work  or  labor  performed 
it  Uie  time  of  its  completion,  when  the  contract  re- 
qoiies  payment  at  aaeh  time,  is  sometimes  made  a 
groond  of  attaelunent.'*  Under  such  a  statute  the 
bnrdoi  is  npon  attaehment  plaintiff  to  show,  as 
igiinat  defenduit's  traverse,  the  terms  of  the  eon- 
traet  and  the  time  when  the  serviees  were  to  be 
paid  for,*'  and  an  attachment  cannot  be  maintained 
irhea  the  whole  transaetion  shows  a  mntnal  aeeonnt, 
consisting  of  debits  and  credits.'* 

[f  96]  K.  Failnre  to  Fay  for  Goods  on  DeUwy. 
It  is  sometimes  made  a  ground  for  attaehment  that 
defendant  has  failed  or  refused  to  pay  the  price  or 
nine  of  any  article  or  thing  delivered  to  him,  which 
be  should  nave  paid  for  on  the  delivery  thereof." 
To  warrant  an  attachment  under  sneh  a  statnte  the 
thing  must  have  been  delivered;'*  then  must  have 
been  no  credit  given there  must  have  been  a  eon- 
tract  to  pay  on  delivery,*"  which  contract  must  have 


been  unconditional;'*  and  payment  must  have  been 
demanded.*^ 

97]  0.  Impairment  of  Socnri^.^^  It  is  some- 
times made  a  ground  of  attachment  that  the  se- 
eurity  of  plaintiff  has  been  impaired  or  rendered 
nug^ry  by  the  act  of  defendant." 

i%  98]  F.  Omltia  Xnstmmeiit  for  Dlreet  Fay- 
ment  oi  Honey,  or  Book  Acconnt  In  Colorado  it 
is  a  specific  ground  for  attaehment  that  the  action 
is  brought  npon  an  overdue  promissorv  note,  bill  of 
^change,  other  written  instrument  for  the  direct 
payment  of  money,  or  npon  book  acoomit.*' 

U  99]  Q.  Betiim  of  "Hot  Found"  upon  Ordi- 
nary Fracess.  Under  that  class  of  attaehment  stat- 
utes whose  principal  object  is  to  compel  the  appear^ 
ance  of  a  debtor  who  cannot  be  reaehed  by  ordi- 
nary process,**  where  ordinary  process  has  been 
issued  and  returned  by  the  offleer  *^not  found,"  a 
80-ealled  "judicial"  attachment  may  issue.*'  In 
such  ease  the  attachment  is  sued  out  to  take  the 


88.    See  Honia  t.  Everly,  19  Colo. 
S2S.  SS  P  ISO. 
U]   A  cilalm  of  m  m»o)i»plo'»  Ilea 

Is  not  necessary  to  entitle  plaintiff 
to  attach  the  property  of  defendant 
under  such  a  statute.  Martin  v.  Jesse 
L.  Hedden  Co..  lOS  Me.  498.  7«  A 

m. 

sa.  Drake  v.  Avanalni.  20  Colo. 
114.  t6  P  846. 
[a]   Facts  wBRMMav  ■ttadln— *. 

—In  an  action  for  waarea.  In  whtch 
an  attachment  was  Issued  anlnst  the 
property  of  defendant  on  this  cround, 
the  proofs  showed  that  plaintiff  was 
working  for  defendant  by  the  day; 
that  there  was  no  stipulated  time  for 
payment  of  hfs  wages,  which  were 
paid  from  time  to  time,  on  his  de- 
mand; that  either  party  might  ter- 
minate the  contract,  as  defenaant  did, 
at  any  time;  and  that  when  so  dis- 
charged plalntlfF  demanded  the  wages 
then  due  and  unpaid.  It  was  held 
that  such  services  entitled  plalntlft, 
after  demand  of  the  amount  due,  to 
maintain  such  attachment.  De  Lappe 
T.  Sullivan.  7  Colo.  182.  2  P  926. 

84.  Morris  v.  Everly,  19  Colo.  529, 
16  P  160  (where  It  was  said  that.  If 
the  payment  depended  upon  any 
condition,  the  contract  did  not 
come  within  the  operation  of  the 
statute). 

SS.  Aultman  v.  Daggs,  BO  Mo.  A. 
J80;  St.  Louis  Type  Fdy.  v.  Union 
Printing,  etc..  Co..  3  Mo.  A.  142. 

[a]  Xlffbt  helonss  to  seUsr  alons. 
— The  right  to  an  attachment  on  this 
ground  belongs  to  the  seller  alone, 
and  an  express  company,  which  has 
rendered  Itself  liable  to  a  seller  by 
delivering  goods  to  the  purchaser 
wlthont  requiring  payment,  cannot 
sue  out  an  attachment  in  an  action 
against  such  purchaser.  Riebard- 
•on's  Missouri  filxpresa  Co.  v.  Cun- 
ningham, 8S  Mo.  S96. 

as.  Miller  V.  Oodfrer.  1  Colo.  A. 
177.  27  P  1016. 

[a]  Ssfoadaat**  fantw*  to  tun  aafl 
wr  tor  a  Uvwt  rl^.  which  she  con- 
imeted  for  with  plaintiff,  would  not 
support  an  attachment  on  the  ground 
of  a  debt  for  an  article,  the  price  of 
which  should  have  been  paid  at  the 
time  of  delivery,  there  having  been 
nothing  delivered  under  the  contract. 
KOpatrlck  v.  Inman.  46  Colo.  B14,  105 
P  1010,  26  LRANS  18S. 

sr.  Miller  V.  Oodfrey,  1  Colo.  A. 
177.  17  P  1016. 

88.  Toung  V.  Lynch.  30  Kan.  205, 
1  P  ICS. 

[a1  A  promlBO  to  gtro  a  note  pay- 
able at  a  future  date  was  not  a  stip- 
ulation to  pay  on  delivery.  Harlow 
V  Sass.  28  Mo.  34.  But  see  Aultman 
V.  Daggg.  50  Mo.  A.  2«0  (holding  that 
a  stipulation  by  a  purchaser  to  exe- 
cute his  note,  secured  by  mortgage, 
on  reMlpt  of  the  goods,  amounted  to 
a  promise  to  par  on  delivery,  where 


such  note  was  intended  as  pay- 
ment). 

[b]    WatTsr  of  ilfflLt  wUler  eon- 

traot^Kan.  Clv.  Code  S  190  subs 
11,  authorizing  an  attachment  "when 
a  debtor  has  failed  to  pay  the  price 
or  value  of  any  article  or  thing  de- 
livered, which  by  contract  he  was 
bound  to  pay  upon  delivery,"  does  not 
apply  If  the  contract  to  pay  upon  de- 
livery has  been  modified  by  the  ven- 
dor, or  if,  by  subsequent  dealings 
with  defendant,  he  has  waived  the 
right  to  demand  payment  upon  de- 
livery. Toung  v.  Lynch,  SO  Kan.  206. 
1  P  60S. 

80.  Miller  v.  Godfrey,  1  Colo.  A. 
177.  27  P  1016;  Harlow  v.  Sass,  38 
Uo.  S4. 

[a]  A  eoatraot  to  pi^  npoa  dellv- 
mrj,  U  demanded.  Is  not  a  contract  to 
pay  upon  delivery  within  the  meaning 
of  the  statute.  St.  Louts  Type  Fdy. 
V.  Union  Printing,  etc.,  Co.,  3  Mo.  A. 
142. 

40.  Miller  T.  Godfrey,  l  Colo.  A. 

177,  27  P  1016. 

41.  mefusal  to  Mcnra  or  pay  debt 

see  supra  )  60. 

42.  See  Whitehead  v.  New  York, 
etc..  Mln.  Co.,  1  Alaska  245  (holding, 
however,  that  an  attachment  on  such 
ground  was  not  warranted  by  the 
fact  that  plaintiff  believed  that  cer- 
tain machinery  belonged  to  defendant 
and  was  Included  In  a  bill  of  sale  to 
secure  a  note,  when  in  fact  It  be- 
longed to  another  and  was  not  cov- 
ered thereby);  Goldfleld  First  Nat. 
Bank  v.  Murphy,  34  Nev.  461,  125  P 
366  (where,  however,  the  act  of  de- 
fendant In  placing  in  escrow  certain 
corporate  stock  which  had  been 
pledged  to  plaintiff  to  secure  a  note 
was  held  not  to  have  rendered  the 
security  nugatory,  so  as  to  entitle 
plaintiff  to  an  attachment  under  L. 
[1869]  c  112  9  123,  as  amended  by  Ih 
[1907]  c  58). 

43.  Gurley  v.  Tomklns,  17  Colo. 
437,  30  P  S44;  Herfort  v.  Cramer.  7 
Colo.  48S,  4  P  896;  Simmons  v.  Cali- 
fornia Powder  Worka,  7  Colo.  286.  S 
P  420. 

[a]  aetloa  oa  a  oortIM  (dwek, 

with  payment  refused,  an  undenled 
statement  in  the  affidavit  that  "the 
action  Is  brought  upon  an  Inntrument 
of  writing  overdue,  and  for  the  direct 
payment  of  money,"  shows  a  good 
cause  of  attachment.  Breene  v.  Mer- 
chants', etc..  Bank,  11  Colo.  97,  101, 
17  P  280. 

[b]  A  written  agreement  to  pay  a 
mortoragw  given  as  security  for  a 
promissory  note  Is  an  Instrument  for 
the  direct  payment  of  money  on 
which  an  ;ittachment  will  He.  Stuy- 
vesant  v.  Western  Mortgage,  etc.,  Co., 
22  Colo.  28,  43  P  144. 

[c]  An  appeal  bond,  conditioned 
that,  if  defenaant  shall  duly  prose- 
cute his  appeal  and  pay  the  judg- 


ment In  case  the  same  shall  be  af- 
ilrmed,  then  the  obligation  shall  be 
void,  otherwise  It  shall  remain  In  full 
force,  iB  not  a  written  Instrument  for 
the  direct  payment  of  money  within 
the  meaning  of  Colo.  Code  Clv.  Proc. 
S  92  subd  14.  Kurd  v.  McClellan.  14 
Colo.  218,  28  P  792. 
^  44.  Pnrpoaa  of  xemadr  see  supra 

48.  Mason  v.  Anderson,  3  T.  B. 
Mon.  (Ky.)  293;  HcNalr  v.  Kalaer,  62 
Hiss.  783;  Orewar  t.  Henderson,  1 
Tenn.  Ch.  76;  MoKean  v.  McKensle,  1 
Pr.  Edw.  Isl.  203. 

[a]  »e*nm  aabatttaiea  tor  ^dsla- 
tUPs  affidATlt. — The  return  of  the 
sheriff  upon  the  original  process  Is 
substituted  for  plalntllTs  afUdavlt  to 
procure  an  attachment  writ.  Welch 
V.  Hobinson,  10  Humphr.  (Tenn.)  263. 
Affidavit  for  attachment  generally 
see  infra  SS  149-281. 

[b]  The  form  of  the  rotnxn  (1) 
by  the  sheriff  should  be  that  "defend- 
ant is  not  to  be  found  within  his 
county"  (Welch  v.  Robinson,  10 
Humphr.  (Tenn.)  263,  265:  Gray  v. 
Smith,  17  Tex.  389),  (2)  or  that  "de- 
fendant is  not  found  within  his  baili- 
wick" (Craig  V.  Saven,  Hard.  (Ky.) 
46;  Irons  v.  Allen.  Hard.  (Ky.)  44), 
But  see  Thompson  v.  Hair.  7  Ala. 
313  (where  the  court  sustained  an  at- 
tachment, although  the  sherllTs  re- 
turn was  not  a  regular  one.  or  In  the 
precise  words  of  the  statute,  because 
its  meaning  could  not  be  mistaken). 

[c]  DlUfent  aeucdi  and  Inqulzr 
(1)  should  be  made  by  the  sheriff 
before  he  makes  his  return  of  "not 
found"  (Welch  v.  Robinson,  10 
Humphr.  (Tenn.)  .263),  (2)  and  such 
return  Is  not  Justified  where  defend- 
ant was  absent  temporarily  for  only 
two  or  three  days  (Robeson  v.  Hunt- 
er. 90  Tenn.  242.  16  SW  466).  (3) 
But  where  defendant  cannot  be  found 
at  his  usual  place  of  residence  so  as 
to  be  served  with  process,  the  sheriff 
may  make  a  return  of  non  est  In- 
ventus (Moore  v.  Simpson,  5  Lltt. 
(Ky.)  49),  (4)  even  though  the  Impos- 
sibility of  serving  process  Is  due  to  a 
bona  fide  change  of  residence  (James 
V.  Hall.  1  Bwan  (Tenn.)  297). 

[d]  Conditions  preosdent^— (1)  Be- 
fore a  Judgment  creditor  can  suc- 
cessfully attach  and  subject  the  prop- 
erty of  his  Judgment  debtor  to  the 
satisfaction  of  his  claim,  he  must 
have  execution  on  his  Judgment  and 
a  return  of  no  property  found  for 
such  part  of  the  Judgment  as  the 
creditor  seeks  to  have  satisfied  by 
his  attachment.  Logsdon  v,  Woodard, 
9  Ky.  Op.  375.  (2)  A  plaintiff  In  a 
court  ol^  equity,  seeking  to  attach 
property  or  effects  of  his  creditor, 
must  show  that  he  has  exhausted  his 
ordinary  legal  remedy  for  collecting 
his  debt.  Adkins  t.  Meadows,  9  Ky. 
Op.  124. 
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ATTACHMENT 


[§§  99-101 


place  of  personal  service,**  and  it  has  been  held  that  |  a  jndicial  attachment  lies  only  against  residents.'' 

Vm.   ON  WHAT  DEHAimS  SEUEDT  UBS 


100]  A.  In  OeneraL'"  In  order  to  warrant 
the  issuance  of  a  writ  of  attachment  there  must  bo 
a  cause  of  action  in  plaintiff  against  defendant  j** 
and,  as  the  remedy  by  attachment  is  purely  statu- 
tory,*"* it  will  lie  only  where  the  cause  of  action  is 
of  a  kind  to  which  the  statute  was  clearly  intended 
to  apply.°^  Where  the  action  is  not  one  in  which 
the  remedy  is  authorized  by  statute,  the  issue  and 
levy  of  an  attaobment  will  give  the  court  no  juris- 


dictionbut  it  has  been  held  that  defendant  may 
waive  this  objection  by  pleading  to  the  merits."' 

lOlj  B.  Amount  of  Claim.  The  statutes 
sometimes  limit  the  right  to  attachment  to  cases  in 
which  the  claim  reaches  or  exceeds  a  certain 
amount;''*  but  it  has  been  held  that  a  creditor  ma; 
buy  another's  claim  in  order  to  make  up  the  amomt 
required  to  render  the  remedy  available  to  hinL** 


40.  BrlKKS  V.  Smith,  13  Tex.  269 
(holding  that  publlcatloD  la  unneCM- 
■ary). 

47.  Deaver  v.  XCelth.  61  N.  C.  428. 
Contra  8t«uart  t.  Chappell,  98  Hd. 
627.  67  A  17. 

ta]  It  nnurt  ba  mad*  to  avp«»T  of 
ncord  that  defendant  Is  a  resident. 
Blair  V.  Cleveland.  1  Stew.  (Ala.) 
421;  Evans  v.  Saltmarsh,  1  Stew. 
(Ala.)  43;  Wyatt  v.  Campbell,  Minor 
(Ala.)  390. 

48.  AttaolUBMit  la  procMdliw  for 
Mooutlaff  and  dlasolntLon  of 


MnAtesee  Partnership  [30  Cyc  7241. 

4a.  U.  S. — Courtney  v.  Pradt.  160 
Fed.  561.  87  CCA  46S. 

Ala.— City  Nat.  Bank  t.  Jeffries,  73 
Ala.  183. 

Ky.— Whitley  v.  Whitley.  80  SW 
82E.  26  KyL.  134. 

Md. — Mears  v.  Adreon.  31  Md. 
229 

N.  Y. — Manton  v.  Poole.  67  Barb. 
830. 

JUfflit  to  •ttsolmuiit  upon  Imma- 
tnzed  denuuid  see  Infra  99  112-115. 

[a]  Tlier*  miut  be  an  nlirtlnff  In- 
debtcdAMB  (1)  In  order  to  warrant  an 
attachment,  Dygert  v.  Clem,  (Colo. 
A.)  143  P  823.  (2)  In  a  suit  by  for- 
eign attachment  to  subject  property 
of  a  nonresident  It  must  be  shown 
that  the  debt  on  which  the  proceed- 
ing is  based  Is  such  a  one  as  comes 
within  the  meaning  of  the  statute  au- 
thorizing attachment  and  not  merely 
such  a  one  as  might  be  established  by 
a  suit  for  the  specific  performance  of 
a  contract  out  of  which.  If  enforced, 
the  debt  would  arise.  Barksdale  v. 
Hendree.  2  Patt.  A  H.  (Va.)  43. 

[b]  AttaohnMvt  Iwfon  eana*  of 
aotlOK  Mdatod^(l)  Where  real  estate 
was  attached  on  a  note  before  It  was 
signed,  and  after  its  signature  per- 
sonal property  also  was  attached, 
both  attachments  were  held  void,  he- 
cause  the  action  was  commenced  be- 
fore there  was  any  cause  of  action. 
Swift  v.  Crocker.  21  Pick.  (Mass.) 
241.  (2)  Where  no  right  of  action  on 
an  agreement  of  a  principal  to  In- 
demnify his  sureties  on  a  bond  from 
liability  existed  when  an  attachment 
was  Issued  by  them  against  the  prin- 
cipal's property,  the  defect  was  not 
cured  by  the  fact  that  subsequently 
Ihev  were  compelled  to  pay  for  hts 
dpf.iult.  Barth  v.  Graf.  101  Wis.  27, 
76  NW  1100. 

fcl  Where  only  nomliul  daniAgea 
recoTerable. — Attachment  will  not  la- 
sue  where  the  facts  stated  In  the  af- 
fidavit do  not  show  a  right  to  recover 
more  than  nominal  damages.  Walts 
V.  NicholB,  32  Hun  (N.  T.J  276. 

50.    See  supra  9  3. 

01.  U.  S. — Marchand  v.  Sobral,  24 
Fed.  316  [app  dism  136  U.  S.  649,  10 
set  1074,  34  L.  ed.  549]  (construing 
Louisiana  statute) :  McCracken  v. 
Covington  City  Nat.  Bank.  4  Fed.  602 
(construing  Ohio  statute). 

Ala. — Le  Baron  v.  James,  4  Ala. 
687. 

Cal. — Mudge  v.  Stelnhart,  78  Cal. 
84.  20  P  147,  12  AmSR  17. 

Ga. — Monroe  v.  Bishop,  29  Ga,  1S9. 

Ida. — Ross  V.  Gold  Ridge  Mln.  Co.. 
14  Ida.  687.  95  F  821. 

Iowa.— Ogllvle  v.  Washburn,  4 
Greene  648. 

Kan. — ^Travfllers^  Ins.  Co.  v.  Stu<^l, 
4  Kan.  A.  424,  46  P  42, 


Miss. — Nethery  t.  Belden,  66  Hlaa. 
490.  6  8  464. 

Nebr. — Farak  Schuyler  First  Nat. 
Bank.  67  Nebr.  463.  98  NW  682;  Rouss 
V.  Wright,  14  Nebr.  457.  16  NW  766. 
18  Nebr.  234,  26  NW  80. 

N.  T. — Edlck  V.  Green.  38  Hun  202; 
Remington  Paper  Co.  v.  O'Dougherty, 
32  Hun  265,  6  NTCIvProc  79. 

N.  0. — Mullen  v.  Norfolk,  etc.,  Ca- 
nal Co.,  114  N.  C.  8.  19  SE  106. 

Oh. — Pope  V.  Hlbernla  Ins.  Co.,  24 
Oh.  St.  481;  Hoover  v.  Gibson,  24  Oh, 
St  389 

S.  C— Addison  T.  Stijette.  50  S.  C. 
192.  27  SE  631. 

Tenn.  —  Turner  v.  Newman,  4 
Humphr.  328. 

Wis. — Zechman  v.  Haah,  86  Wis. 
656,  66  NW  168. 

N.  B.— Rex  V.  McLatchy,  89  N.  B.  374. 

Ont. — Carrier  v.  AlUn,  2  Ont.  A.  15. 

Newfoundl. — Goodfellow  v.  Talbot, 
3  Newfoundl.  512. 

Avermwits  la  affidavit  as  to  nature 
or  oanse  of  aotlon  see  infra  fiS  188- 
189. 

[a]  "The  statntes  nsnallr  define, 

either  In  general  or  specific  terms, 
the  nature  of  the  demand  upon  which 
the  remedy  Is  allowed;  and  It  cannot 
be  extended  to  other  cases."  KUdare 
Lumber  Co.  v.  Atlanta  Bank,  91  Tex. 
95.  98,  41  SW  64. 

[h]  AotiOB  of  aooout.. — Under  a 
statute  authorising  any  creditor  to 
sue  out  an  attachment  and  not  speci- 
fying the  nature  or  form  of  the  ac- 
tion in  which  the  writ  might  Issue  it 
was  held  that  the  remedy  was  avail- 
able In  an  action  of  account,  Hum- 
phreys V,  Matthews,  II  III.  471. 

[cj  Xft  aa  aotloa  of  delit  a  foreign 
attachment  will  He,  under  the  Penn- 
sylvania statute,  victor  t.  Abrams, 
13  Pa.  Co,  298  [expl  Pancake  v.  Har- 
ris, 10  Serg.  &  R.  (Pa.)  109], 

[d]  m  an  action  against  »  rami- 
■hee  falling  to  make  a  disclosure 
satisfactory  to  plaintiff,  plaintiff  may 
sue  out  attachment  In  the  same  man- 
ner as  In  other  actions.  Wearen  v, 
Matheney.  3  KyL  710.  11  Ky.  Op.  600. 

[el  AoUoB  to  recover  valne  of 
goods  conveyed  In  fraud  of  creditors. 
— ^An  action  to  recover  the  value  of 
goods  alleged  to  have  been  conveyed 
to  defendant  in  fraud  of  creditors  la 
for  a  debt,  and  not  for  a  penalty,  and 
an  attachment  may  Issue  therein, 
Hothschild  V.  Knight,  184  U.  8.  334. 
22  set  391.  46  L.  ed.  678  [aff  176 
Mass.  48,  57  NE  337], 

[f]  A  claim  for  rent  is  not  within 
a  statute  authorl?:lng  attachment, 
where  the  action  Is  for  a  debt  for 
necessaries.  Hare  v.  Cook,  27  Oh. 
CIr.  Ct.  289. 

[  g  ]  Beal  actio  ne, — ( 1 )  In  New 
Hampshire  a  writ  of  attachment  may 
be  used  in  the  commencement  of  a 
real  action  and  goods  attached  to 
secure  the  costs,  Rand  v.  Sherman,  6 
N.  H.  29.  (2)  But  in  an  early  Maine 
case  it  was  held  that  no  lien  could  be 
created  by  attachment  In  such  an  ac- 
tion under  the  statutes  of  that  atate. 
Holmes  v.  Femald,  7  Me.  232. 

[b]  Belre  fadaa. — ^An  attachment 
may  be  sued  out  In  aid  of  a  scire 
facias  to  make  a  defendant,  not 
served  with  process,  party  to  a  judg- 
ment recovered  against  his  codefend- 
ant,  where  the  action  is  such  that  an 
attachment  could  have  issued  In  aid 


t  thereof  as  originally  Instituted.  Fire- 
baugb  V.  Hall.  63  111.  81:  Ryder  v, 
I  Glover.  4  III.  647.  But  compare  Com, 
V.  Green.  12  Mass.  1  (holding  that  s 
defendant's  property  cannot  be  at- 
tached on  a  scire  facias). 

[1]  Attaoluneat  cannot  Issna  to  ■•- 
onre  the  pnrohase  price  of  proper^, 
under  the  Idaho  statute,  where  title 
Is  reserved  In  the  vendor  until  fln&l 
payment.  Barton  v.  Groseclose,  11 
Ida.  227,  81  P  623. 

[j]  Oanse  of  action  arising  wholly 
within  state. — A  cause  of  action  given 
by  L.  (1889)  o  175  to  a  morlga^or 
against  a  mortgagee  who  falls,  after 
demand,  to  enter  satisfaction  of  a 
mortgage  which  has  been  paid,  did 
not  arfae  wholly  within  the  state, 
within  Code  Civ.  Proc.  9  190,  provid- 
ing that  an  attachment  may  not  Is- 
sue against  a  nonresident  for  any 
claim  other  than  a  debt  arising  od 
contract  or  judgment,  unless  the 
cause  of  action  arises  wholly  within 
the  state,  where  the  mortgagee  was 
a  nonresident,  and  the  demand  was 
made  upon  him  by  mail,  and  the 
neglect  to  file  the  satisfaction  oc- 
curred while  he  was  without  the 
state.  Travelers'  Ins.  Co.  v.  Stuckl, 
4  Kan.  A.  424.  4S  P  42. 

[kl  irndsr  the  irnr  Terser  stat- 
ntes attachment  Is  maintainable  only 
in  actions  arising  out  of  contract  In 
which  a  capias  ad  respondendum 
might  Issue  against  defendant  KIpp 
v.  Salyer,  €4  N.  J.  L.  160,  44  A  843; 
Llverlght  v.  Greenhouse,  61  N.  J.  L. 
166.  38  A  697;  Mercantile  Nat  Bank 
V.  Pequonnock  Nat-  Bank,  68  N.  J.  L. 
800.  33  A  474;  Boyd  v.  King.  36  N. 
J.  L.  134;  Day  v.  Bennett.  18  N.  J.  K 
287-  Van  Emburgh  v.  Pulllnger,  18 
N.  J.  L.  467;  Barber  v.  Robeson.  IS 
N.  J.  L,  17;  JefTery  v.  Wooley.  10 
N.  J.  L.  123. 

ri]  Tlie  Tlrglnla  statute  (Code 
[1904]  p  1668).  providing  for  the  Is- 
suing of  an  attachment  at  the  time 
of  bringing  any  action  for  the  recov- 
ery of  personal  property,  a  debt,  or 
damages  for  breach  of  contract,  ap- 
plies to  a  motion  for  judgment  by 
notice.  Breeden  v.  Peale.  106  Va.  89, 
66  SE  2. 

[m]    Under  the  WaaUagton  B*mt- 

ntes  attachment  Is  not  an  additional 
remedy,  before  judgment.  In  fore- 
closure proceedings.  Advance  Thresh- 
er Co,  V.  Schlmke,  47  Wash.  162,  91 
P  645. 

02.  Mudge  V.  Stelnhart  78  C^al.  34, 
20  P  147.  12  AmSB  17.  But  see 
Hardin  v.  Lee,  51  Mo.  241. 

53.  Hoopes  V.  Pusey.  2  Chest  Co. 
(Pa.)  306. 

Effect  Of  appearanoe  generally  see 
Infra  9  1129. 

M.  See  Dlx  v.  Nicholls,  7  F.  Caa. 
No.  3.926,  2  Crancb  C.  C.  581  (de- 
cided under  the  Maryland  act  of  1795 
c  66,  under  which  attachment  would 
not  tie  for  a  debt  under  the  value  of 
twenty  dollars). 

fal  Vnder  the  Zowa  statsts  (1) 
<C:ode  ri8971  9  8880)  plalntlfTa  de- 
mand must  be  for  not  less  than  five 
dollars  to  authorise  attachment 
where  the  cause  arises  out  of  con- 
tract (Bradley  v.  McCall.  2  (Sreene 
214).  (2)  but  this  provision  Is  not  ap- 
plicable to  demands  arising  ex  delicto 
(Weller  v.  Hawes,  49  Iowa  46). 

55.   Carrier  v.  Allln.  %  Ont  A.  li. 
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§§  102-103] 


ATTACHMENT 


[6  C.  J.]  75 


[{  102]   0.  Dcnunds  for  Moner  or  Damages.  The 

statntes  very  generally  confine  the  remedy  by  at- 
tachment to  actions  for  the  reeovery  of  a  sum  of 
mon^  or  damages,'*  in  which  case  it  cannot  be  em- 
ployed as  a  means  of  reeovering  specific  property."' 
103]  D.  Demandfl  Arlstng  «c  OontractiH-l. 
hk  OenenL  The  right  of  attachment  is  veipr  gen- 
erally given  in  actions  upon  demands  arising  ex 
eoQtraetu,**  and,  indeed,  under  a  number  of  statntes, 
the  remedy  is  con&ied  to  cases  in  which  the  demand 
sned  on  is  of  this  character.'*    Where  this  is  the 


case,  in  order  for  plaintiff  to  be  entitled  to  the  writ, 
it  is  essential  that  contractual  relations  «rist  be- 
tween bim  and  defendant,***  or  else  that  the  contract 
be  made  for  bis  benefit.** 

Attachment  will  Ue,  under  such  a  statute,  in  an 
action  on  a  bond  or  undertaking,**  a  bill  of  exchange 
or  promissory  note,**  or  an  account  stated}**  an  ac- 
tion against  a  railroad  company  to  reeover  nptm 
coupons  and  scrip  eertifieates  representing  mtereat 
payable  semiannually  out  of  the  company's  net  or 
sntplns  income;**  an  action  for  the  price  of  goods 


66.  TJ.  S.— Anvil  Gold  Mln.  Co.  v. 
Hoxsle,  126  Fed.  724.  60  CCA  492. 

Ala. — Guy  V.  Lee.  81  Ala.  163,  2  S 
173;  Marshall  v.  White,  8  Port.  551. 

Cal. — State  Bank  t.  Boyd,  86  Cal. 
W,  25  P  20. 

Ga. — Monroe  v.  Bishop.  29  Ga.  169; 
Ullls  V.  Plndlay,  14  Ga.  230. 

N.  T.-— Gullhon  v.  Llndo,  22  N.  T. 
Super.  6ei;  Shepherd  v.  Shepherd  61 
UlM.  418,  100  NTS  401;  Mechanics' 
etc.  Bank  V.  Dakln,  33  HowPr  316 
[rev  on  other  grounds  51  N.  T.  519]. 

Wyo. — ColIteB  V.  Stanley,  15  Wyo. 
282.  88  P  620.  I2S  AmSR  1022. 

[a]  An  Mnom  upon  u  •eooimt  for 
the  recovery  ot  money  is  a  civil  ac- 
tion within  the  meaning  of  Gen.  Code 
i  11,819,  upon  which  an  attach- 
ment may  issue  against  a  nonresi- 
dent corporation.  Daniels  v.  Taylor, 
31  Oh.  Cir.  Ct.  611. 

[b]  An  aoUon  to  enfoTM  a  nw- 
ekMUCs  U«n  Is  a  civil  action  for  the 
recovery  of  money  within  Civ.  Code 
J  190,  and  an  attachment  may  be  had 
therein.  Gillespie  v.  X^ivell,  7  Kan. 
419. 

[c]  An    Mtlon    to    fox*olOM  • 

moxifugm  is  not  an  action  for  the  re- 
covery of  money  only  within  the 
meaning  of  the  New  York  statute  and 
an  attachment  cannot  Issue  therein. 
Van  Wyck  v.  Bauer,  9  AbbPrNS  (N. 
T.)  142, 

[d]  Aetloii  to  Mt  aside  ftendvlent 
coBTeyaao*. — ^An  action  by  a  creditor 
atrainat  the  debtor  and  his  grantee  to 
8et  aside  a  conveyance  alleged  to  be 
fraudulent  and  to  obtain  payment  of 
the  debt  was,  as  to  the  debtor,  an 
action  for  the  recovery  of  money 
only.  National  Ezch.  Bank  v.  Stell- 
ing,  SI  S.  C  86«,  9  SB  1028. 

[el  Actios  upon  eonpoas  and  sorlp 
•ntmatas. — An  action  against  a 
railroad  company  to  recover  upon 
coupons  and  scrip  certificates  repre- 
senting interest  payable  mmlannually 
ont  of  the  company's  net  or  surplus 
income  la  an  action  "to  recover  a 
■urn  of  money  only"  wfthln  the  mean- 
ing of  the  New  Torfc  statute.  Seelev 
V.   Hlaaoarl,   etc.,   R.   Co.;    38  Fed. 

[f]  Am  BAUon  for  Ohbacm  for  In- 
fdaffsmomt  of  a  trade-mark  is  not  an 

action  for  the  recovery  of  a  sum  of 
money  only  within  the  meaning  of 
the  New  York  statute,  and  an  at- 
tachment cannot  Issue  therein.  Guil- 
hon  r.  L.indo.  22  N.  T.  Super.  601. 

[g]  Action  to  cbanr*  raal  mrtata 
wUh  dairt  of  decadent. — An  action  by 
the  holder  of  a  note  to  charge  the 
real  estate  of  which  the  maker  died 
aeized  with  the  payment  thereof, 
brought  against  the  heir  entitled  to 
the  estate,  is  a  suit  in  equity  in  the 
nature  of  a  proceeding  In  rem,  in 
which  the  Judgment  directs,  as  re- 
quired by  Code  Civ.  Proc.  !  1852,  that 
the  debt  shall  be  collected  out  of  the 
estate,  and  Is  not  an  action  for  the 
recovery  of  money  only,  within  S 
S)5.  anthorlzing  an  attachment 
against  property,  where  the  action 
is  to  recover  money  only.  Averv  v. 
Avery.  119  App.  Div.  698.  104  NTS 
no  trev  62  Misc.  297.  102  NTS 
>5G1. 

[n]    AotlOB  for  porsoaal  InJnrlM. — 

An  attachment  may  be  had  in  an  ac- 
tion tw  damares  for  personal  in- 
juria under  Civ.  Code  1  782  subs 
8  and  I  184,  provUUns  tliat  an  action 


for  money  includes  an  action  to  re- 
cover damages.  I^agerwahl  v.  White, 
164  Ky.  162,  156  SW  1079. 

S7.  Gates  v.  Bennett,  33  Ark.  476; 
Avery  v.  Avery,  119  App.  Div.  698, 
104  NTS  290. 

[a]  Trndsr  tha  Sonth  Carolina 
■tatnto  (Code  Civ.  Proc  8  248)  the 
remedy  may  he  employed  In  any  ac- 
tion for  the  recovery  of  money  or  the 
recovery  of  ];»-operty,  whether  real 
or  personal.  See  National  '  Bxch. 
Bank  v.  Stelling,  81  S.  a  360,  9  SE 
1028. 

Sa.  Seattle  First  Nat.  Bank  v. 
Fish,  2  Alaska  844;  Martin  v.  Guu- 
nieon,  27  Oh.  Clr,  Ct.  113:  McKay  r. 
Klder,  (Tex.  Civ,  A.)  82  SW  268. 

[a]  «b«  zomadj  Has  la  aU  aoUoaa 
■oVBdJar  in  oontmet  where  the 
amount  can  be  definitely  ascertained, 
and  hence  Is  available  la  an  action  of 
account  render.  Stroek  v.  Little,  45 
Pa.  416. 

Be.  McCracken  v.  Covington  City 
Nat  Bank,  4  Fed.  602  (construing 
Ohio  statute);  Fisher  v.  Consequa,  » 
P.  Caa.  No.  4.816.  2  Wash.  C.  C.  882; 
Kipp  v.  Salyer.  64  N.  J.  L.  160,  44 
A  843;  Llverlght  v.  Greenhouse,  61 
N.  J.  L.  1B«,  88  A>6e7:  Mercantile 
Nat  Bank  y.  Pequonnock  Nat.  Bank, 
68  N.  J.  L.  300,  83  A  474;  Boyd  v. 
King,  86  N.  J.  L..  134;  Day  v.  Bennett, 
18  N.  J.  L.  287;  Van  Eraburgh  v. 
Pullinger,  16  N.  J.  L.  457;  Barber  v, 
Robeson,  15  N.  J.  L.  17:  Jeffery  v. 
Wooley.  10  N.  J.  L.  128;  Pope  v.  Hi- 
bernla  Ins.  Co.,  24  Oh.  St  481;  Ad- 
klns  V.  Loucks,  107  Wis.  587.  83  NW 
934. 

Sonlal  of  rlfbt  to  attaotunent  In 
aotlonp  arlaliis'  ex  daUoto  see  infra 
ES  109-110. 

Denial  of  liffht  to  attaalutent  In 
actions  baaed  upon  statutory  UabUl- 
ttos  see  infra  I  119. 

[a]  As  to  what  oonstttates  an  ac- 
tion on  oontraot  see  following  illus- 
trative cases.  In  addition  to  those  set 
out  infra  this  section.  Pollard  v. 
Dwlght  4  Cranch  (U.  S.)  421,  2  L.  ed. 
666;  ]:)obllnger  v.  Dickson,  71  Fed. 
635;  Seeley  v,  Missouri,  etc^  R.  Co.,  89 
Fed.  252;  Tennessee  River  Transp.  Co; 
V.  Kavanaugh.  88  Ala.  824,  *  S  885; 
Flagg  V.  Dare,  107  Cal.  482,  40  P 
804;  Donnelly  t.  Strueven,  63  Cal. 
182;  Santa  Clara  Valley  Peat  Fuel 
Co.  V.  Tuck.  68  Cal.  304;  Ooodstein 
V.  Frantz  McRay  Iron  Works  Co., 
41  Colo.  261,  92  P  703;  Adams  v. 
Clark,  36  Colo.  6B,  8S  P  642.  10 
AnnCas  774;  Humphreys  v,  Matthews, 
11  111.  471;  Treadway  v.  Ryan,  3  Kan. 
437;  Crane  v.^  Lewis,  4  La.  Ann.  320; 
Arrants  v.  Dumagln,  1  Harr,  &  M. 
(Md.)  218;  Cheney  v.  Straube,  35 
Nebr.  521,  58  NW  479;  Remington 
Paper  Co.  v.  O'Dougherty,  32  Hun 
265,  6  NTCivProc  79  [aft  96  N.  T.  666 
mem];  Runyan  v.  Morgan,  7  Humphr. 
(Tenn.)  210;  Peter  v.  Butler,  1  Leigh 
(28  Va.)  285:  Adklns  v.  Loucks,  107 
Wis.  687,  83  NW  934. 

[b]  Breaoli  of  dnty.^ — trnder  a  stat- 
ute authorising  the  remedy  only  on 
demands  arising  upon  contract  an  at- 
tachment Is  not  authorized  in  an  ac- 
tion based  solely  on  a  breach  of  duty, 
unless  It  appears  that  such  duty 
arose  by  contract.  Pope  v.  Hlbernla 
Ins.  Co..  24  Oh.  Sf.  481. 

Tc]  mstUvtlnff  mt  iB  TloIatlOB 
ftf  eoMtraot.— An  action  to  recover 
damages  for  Instituting  suit  in  viola- 


tion of  a  contract  for  the  extension 
of  the  time  of  payment  upon  a  note, 
and  wantonly  and  maliciously  at- 
taching plalntifTs  property  therein, 
whereby  plalntifTs  credit  was  greatly 
injured,  is  not  an  action  for  "a  debt 
or  demand  arising  upon  contract," 
within  the  meaning  of  Oh.  Rev.  St 
I  5521.  McCracken  v.  Covington  City 
Nat  Bank.  4  Fed.  602. 

[d]  Action  to  adjnat  partnersUp 
aooonnts.— An  action  by  one  partner 
against  his  copartner,  before  the  ad- 
justment of  partnership  accounts,  for 
an  accounting  and  to  recover  an  un- 
ascertained balance.  Is  not  an  action 
upon  a  "demand  arising  ui>on  con- 
ti^t"  so  as  to  Justify  an  attach- 
ment on  the  ground  of  nonresidence, 
under  Kan.  Gen.  St  (1899)  S  4440, 
where  the  cause  of  action  did  not 
arise  wholly  within  the  limits  of 
Kansas.  Stone  v.  Boone,  24  Kan.  337 
CfoU  Treadway  v.  Ryan,  3  Kan.  437]. 

[e]  Appeal  from  Instloe's  jnog- 
ment.^ — ^An  action  pending  in  a  circuit 
court  on  an  appeal  from  the  judg* 
ment  of  a  Justice  of  the  peace,  where 
the  trial  Is  not  de  novo.  Is  not  an  ac- 
tion ex  contractu  to  recover  money. 
ZeChman  v.  Haak,  85  Wis.  656,  66 
NW  158. 

60.  Stewart  v.  Blue  Qrass  Canning 
Co..  133  Ky.  118,  124.  117  SW  401 
[reh  den  120  SW  375,  and  quot  Cyc], 

[  a  ]  niostratlon. — A  n  act  Ion  for 
failure  to  deliver  goods,  brought 
against  the  vendor  by  a  stranger  to 
the  contract  of  sale,  to  whom  the 

eUrchaser  had  directed  that  the  goods 
e  shipped,  was  not  an  action  on  con- 
tract Rouss  V.  Wright  14  Nebr.  457, 
16  NW  766,  18  Nebr.  234,  25  NW 
80. 

61.  Stewart  v.  Blue  Grass  Canning 
Co.,  133  Ky.  118,  124,  117  SW  401 
freh  den  120  SW  375.  and  quot  Cyc]; 
Edick  V.  Green,  38  Hun  (N.  T.)  202. 

63.  Monterey  County  v.  McKee,  51 
Cal  256  (officlBl  bond  of  county  treas- 
urer); San  Francisco  v.  Brader,  60 
Cal.  606  (bail  bond  in  criminal  case); 
Hathaway  v.  Davis,  83  CtA.  161  (ap- 
peal bond);  Williams  v.  Jones,  38 
Md.  556  (bond  conditioned  for  pay- 
ment of  money) ;  Withers  v.  Brlttaln, 
85  Nebr.  430.  63  NW  375  (attach- 
ment bond);  Reg.  v.  Stewart  8  Ont 
Pr.  297  (forfeited  recognizance). 

Fa]  irnder  tbe  Colorado  statute 
(1)  (Mills  Annot  St  Colo.  S  2700). 
authorizing  an  attachment  in  an  ac- 
tion on  an  "overdue"  instrument  for 
the  direct  payment  of  money,  attach- 
ment will  not  lie  in  an  action  on  an 
administrator's  bond  (Peo.  v.  Boylan. 
25  Fed.  594),  (2)  or  on  an  appeal  bond 
conditioned  that  appellant  shall  duly 
prosecute  his  appeal  and  pay  the 
judgment,  if  the  same  Is  affirmed 
fHurd  v.  McClellan.  14  Colo.  213,  23 
P  729). 

63.  Nesbltt  v.  Campbell,  6  Nebr. 
429;  Brown  v.  Wyatt,  72  Tex.  60,  10 
SW  321. 

64.  Johnston  v.  Ferris,  14  Daly 
302,  12  NYSt  666  (holding  that  a 
charge  that  an  account  had  been 
stated  between  plaintiff  and  defend- 
ant, and  had  not  been  paid,  was  a 
sufficient  charge  of  breach  of  "con- 
tract" to  entitle  plalntilt  to  attach- 
ment under  N.  Y.  Code  Civ.  Proc  { 
686). 

65.  Seeley  V.  Missouri,  etc.,  R. 
Co.,  30  Fed.  262. 
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sold,'"  the  value  of  goods  fraudulently  obtained,*' 
or  compensation  for  services  rendered;^*  an  action 
for  a  breach  of  a  contract,'*  as  to  receive  and  pay  for 
goods  purchased/^  or  to  deliver  goods  j'^^  an  action 
for  a  breach  of  a  warranty,^^  or  a  violation  of  a 
lease  an  action  to  recover  the  balance  of  a  sub- 
scription to  the  capital  stock  of  a  corporation;^*  or 
an  action  against  a  stockholder  of  an  insolvent  cor- 
poration for  the  amount  of  the  corporate  indebted- 
ness for  which  he  is  liable.^' 

Effect  of  presence  of  tortious  elements.  Where 
the  claim  grows  out  of  oontract,  its  character  as 
such  is  not  affected,  so  as  to  preclude  an  attach- 
ment,  by  the  fact  that  tortious  elements  are  in- 
volved." 

104]  2.  Oontracts  for  Direct  Payment  of 
Money.  The  statutes  sometimes  in  terms  warrant 
an  attaehment,  where  the  action  is  upon  a  contract 


for  the  direct  payment  of  money.''  Under  sneh 
statutes  it  has  been  held  that  attachment  would  tie 
in  an  action  upon  a  bail  bond,'"  an  appeal  bond," 
and  the  official  bond  of  a  county  officer but  it 
has  been  held  that  the  obligation  of  a  surety  on  an 
indemnity  bond  is  not  one  for  the  direct  payment 
of  money  so  as  to  support  an  attachment."* 

Contract  of  indoraer  or  guarantor.  The  contract 
of  an  indorser  of  a  promissory  note  or  a  guarantor 
of  a  bill  of  exchange  is  a  contract  for  the  direct 
payment  of  money,  and  when  action  is  brought  to 
enforce  payment  of  the  debt,  an  attachment  may 
issue  against  the  property  of  such  indorser  or  guar- 
antor the  same  as  against  the  acceptor  or  maker." 

"Overdne"  instnunent  A  statute  authorizing  &n 
attachment  in  an  action  on  an  "overdue"  instru- 
ment for  the  direct  payment  of  money  applies  only 
to  instruments  for  s  definite  sum  of  money  payable 


66.  HIU  V.  Frulta  Mercantile  Co.. 
42  Colo.  491,  94  P  354.  126  AmSR  172. 

[a]  An  action  for  tli*  prlo*  of 
cattl*  sold  and  delivered  to  defendant 
Is  an  action  on  an  express  contract, 
within  the  meaning  of  the  attach- 
ment law,  although  the  cattle  agreed 
to  be  sold  were  not  all  delivered,  and 
the  amount  claimed  la  consequently 
less  than  the  consideration  expressed 
tn  the  memorandum  of  sale.  Llttle- 
lohn  V.  Jacobs,  6S  Wis.  600,  S9  NW 
645. 

[b]  A  claim  for  tli*  oontrkot  prlo* 
of  fUmlaUsff  the  cut  marble  for  a 
building,  less  certain  specific  deduc- 
tions, where  the  price  which  forms 
the  basis  of.plaintlfTB  claim  is  a  Dre- 
cise  sum  fixed  by  contract,  is  one 
for  which  an  attachment  may  law- 
fully be  Issued.  Sullivan  Moffat, 
€8  N.  J.  L.  211.  6S  A  291. 

[cl  TnuuHHrtlom  aanowfebw  to 
o»«h  sal*. — Where  an  offer  to  pur- 
chase potatoes  at  a  certain  price,  if 
sMppea  on  a  certain  day,  was  accept- 
ed by  the  seller,  and  the  potatoes 
were  loaded  and  delivered  to  the  car- 
rier according  to  a  requirement  of 
the  offer,  the  transaction  was  sufll- 
clent  to  sustain  an  attachment  in  an 
action  for  the  price,  as  It  constituted 
a  cash  sale,  the  price  being  payable 
on  delivery,  in  the  absence  of  specific 
agreement  as  to  the  time  of  payment. 
Hill  V.  Frulta  Mercantile  Co.,  42  Colo. 
491.  94  P  354.  126  AmSR  172. 

67.  Llttlejohn  v.  Jacobs,  66  Wis. 
fiOO.  29  NW  645. 

68.  Ammen  v.  Morris,  7  Oh.  Dec. 
(Reprint)  304,  2  ClncLBul  94  (holding 
that  an  action  for  a  commission  for 
selling  real  estate,  where  the  owner 
agreed  that  plaintiff  should  have  as 
compensation  all  that  he  could  sell  It 
for  above  a  certain  sum,  but,  on 
plaintiff's  procuring  an  offer  above 
that  sum,  refused  to  comply  with  hia 
agreement.  Is  a  demand  arising  on 
contract,  for  which  an  attachment 
on  the  ground  of  nonresldence  may 
be  Issued). 

69.  Coats  V.  Arthur,  5  S.  D.  274, 
58  NW  675. 

[a]  mnstratlOBS.^ — (1)  Where 
plaintiff  in  attachment  alleged  that 
defendant  agreed  to  furnish  Iron  at  a 
stated  time  for  the  construction  of  a 
building  by  plaintiff  on  land  leased 
by  It,  and  that  by  defendant's  failure 
to  comply  with  the  agreement  the 
completion  of  the  building  was  de- 
layed three  months,  and  plaintiff 
damaged  In  a  certain  sum  for  ground 
rent,  and  that  the  use,  benefit,  and 
occupation  of  snid  building  were  rea- 
sonably worth  three  thousand  dollars 
for  each  month.  It  was  held  that  such 
damages  arose  out  of  the  contract, 
and  were  sufficiently  ascertainable  to 
form  the  basis  of  attachment.  Hale 
V.  Milllken.  142  Cal.  134.  75  P  653 
(holding  further  that  a  general  alle- 
gation In  the  complaint  In  an  action 
in  which  attachment  Issued  that 
plaintiff  had  performed  on  his  part 


the  contract,  the  breach  of  which  by 
defendant  formed  the  cause  of  ac- 
tion, did  not  show  or  imply  that 
plaintiff  Intended  to  discharge  the 
contract,  or  defendant's  liability  un- 
der It).  (2)  An  action  for  damages 
for  breach  of  an  agreement  to  com- 
plete a  building  on  certain  land  and 
deliver  possession  not  later  than  a 
stipulated  time  is  one  "arising  on 
contract,  for  the  recovery  of  money 
only,"  Coats  v.  Arthur,  S  S.  D.  274, 
68  NW  675. 

70.  Donnelly  v.  Strueven,  63  Cal. 
182  (holding  that  an  action  for  fail- 
ure to  receive  and  pay  for  goods 
which  plaintiff  had  promised  to  sell 
and  defendant  had  promised  to  buy 
Is  founded  on  contract  and  not  tn 
tort). 

|a]    B«fliMl  to  mv  bask  stook^ 

An  agreement  to  buy  bank  stock  at 
not  less  than  a  certain  price,  after 
notice,  la  a  contract  within  C^l.  Code 
Civ.  Proc.  I  6S7,  provldlns  that  a 
.writ  of  attachment  may  issue  In  an 
action  upon  a  contract,  express  or 
Implied,  for  the  direct  payment  of 
money.  Flagg  v.  Dare,  107  Cal.  482, 
40  P  804. 

71.  Colo. — Hyman  T.  Newell,  7 
Colo.  A.  78,  42  P  1016. 

N.  T.— Ward  v.  Begg.  18  Ba*.  139: 
Clews  V.  Rockford,  etc.,  R.  Co.,  4 
Thomps.  &  C.  669  (breach  of  contract 
to  deliver  bonds). 

Oh. — ^Ward  ▼.  Howard,  IS  Oh.  St. 
168. 

Tenn. — Runyan  v.  Morgan,  7 
Humphr.  210. 

Tex.— McKay  v.  Elder.  (Civ.  A.) 
92  SW  268  (failure  to  deliver  cattle); 
Stiff  V,  Stevens,  (Civ.  A.)  21  SW  295; 
Stiff  v.  Fisher,  2  Tex.  Civ.  A.  346.  21 
SW  291. 

[a]  An  actios  for  the  dellrsrr  of 
roods  of  poorer  analltr  than  con- 
tracted for  is  one  In  which  an  at- 
tachment may  issue  under  the  Penn- 
sylvania statute.  Fisher  v.  Conse- 
qua,  9  P.  Cas.  No.  4.816.  2  Wash.  C. 
C.  382. 

72.  U.  S.— Pollard  v.  Dwlght.  4 
Cranch  421,  2  L.  ed.  666  (construing 
Connecticut  statute). 

Ala. — Guy  V.  Lee,  81  Ala.  163,  2 
S  273;  Weaver  v.  Puryear,  11  Ala. 
941. 

La. — Butchert  v.  Richer,  11  La. 
Ann.  489. 

Miss. — Woolfolk  V.  Cage,  1  Miss. 
300. 

Nebr. — Cheney  v.  Straube,  SS  Nebr. 
521,  58  NW  479. 

N.  J. — Barber  v.  Robeson,  15  N.  J. 
L.  17. 

N.  T. — Haebler  V.  Bernharth.  115  N. 
T.  459,  22  NE  167;  Cunningham  v. 
Von  Pustan,  9  NTS  256. 

73.  Dobllnger  v,  Dickson,  71  Fed, 
635  (holding,  under  the  Ohio  statute, 
that  an  action  for  damages  accruing 
to  plaintiff  through  acts  done  by  de- 
fendant in  violation  of  a  lease  from 
defendant  to  plalntUt  Is  one  arising 
on  contract). 


74.  Kohler  v.  Agassis,  99  Cal.  9, 
33  P  741. 

76.    Kennedy  v.  State  Sav.  Bank, 

97  Cal.  93.  31  P  846.  83  AmSR  16S; 
Adams  v.  Clark,  86  Colo.  66,  85  P  Ut, 

10  AnnCas  774;  Jordan  v.  Oickett, 
123  Iowa  576,  99  NW  163;  Northern 
Nat.  Bank  v.  Maumee  Rolling  Hill 
Co.,  2  OhS&CP  67.  2  OhNP  260. 

76.  Whitney  v.  HIrsch,  39  Hun 
(N.  T.)  825  tcrlt  and  dist  Wlttner  t. 
Von  MInden.  27  Hun  (N.  Y.)  234]; 
Stewart  v.  Blue  Crass  Canning  Co., 
138  Ky.  118.  124.  117  SW  401  (reli 
den  120  SW  375,  and  quot  Cyc].  See 
also  BlacklntOQ  v.  Rumpl^  12  Wasb. 
279,  40  P  1063. 

[a]  la  an  soUon  oa  an  aooonat 
containing  an  item  for  damages  for 
injury  to  a  horse  while  in  the  pos- 
session of  a  bailee  for  hire  an  attach- 
ment may  be  had.  Nethery  v.  Bal- 
den. 66  Miss.  490.  6  8  464. 

77.  Alaska. — Seattle  Flnt  Nat 
Bank  v.  Fish,  2  Alaidca  344. 

Cal.— Flagg  V.  Dare,  107  Cal.  4S2, 
40  P  804. 

Colo. — Stujrreaant  v.  Western 
Mortg..  etc..  Co.,  22  Colo.  28.  43  P 
144:  Breene  v.  Merchants',  etc.  Bank, 

11  Colo.  97,  17  P  280. 

Ida. — Ross  V.  Gold  Ridge  Mln.  Co, 
14  Ida.  687,  95  P  821. 

Or. — Suksdorff  v,  Blfham.  IS  Or. 
869.  12  P  818. 

[a]  Breaob  of  oontaMit  to  plaos 
or  Mil  eorporats  stock. — ^A  contract 
to  place  shares  of  stock  in  a  corpora- 
tion at  a  specified  amount  a  share 
clear  to  the  other  party,  and.  If  he  so 
desired,  to  place  such  shares  of  stock 
before  any  other  stock  In  the  cor- 
poration was  sold.  Is  a  contract  for 
the  direct  payment  of  money,  au- 
thorizing an  attachment  within  Rev. 
St.  (1887)  i  4303,  In  an  action 
brought  thereon  for  failure  to  plaee 
or  sell  such  stock  according  to  the 
contract.  Ross  v.  Gold  Ridge  Hin. 
Co.,  14  Ida.  687.  95  P  821. 

[b]  Provision  for  paymeat  la 
■tat*. — The  right  to  an  attachment 
depends  upon  the  contract  being  for 
direct  payment  of  money,  and,  to 
support  an  attachment,  the  contract 
must  contain  some  provision  Indicat- 
ing that  such  money  was  payable  In 
this  state.  Atwood  v.  Llttie  Bonansa 
Quicksilver  Co.,  IS  Cal.  A.  614.  Ill 
P  344. 

75.  San  Frandaco  v.  Brader,  69 

Cal.  506. 

79.  Hathaway  v.  Davis,  88  Cal.  161. 
fa]    Allter  under  statute  limiting 

right  to  act  Ion  on  overdue  instm- 
ment  for  direct  payment  of  moner. 
Kurd  V.  McCIellan,  14  Colo.  213,  >S 
P  792. 

80.  Monterey  County  v.  IfcKee.  61 

Cal.  255. 

81.  Anaconda  Dlv.  No.  1  A.  O.  H. 
V.  Sparrow.  29  Mont.  182.  74  P  197. 
101  AmSR  563,  64  LRA  128,  1  AonCU 
144. 

89.   Armstrong  ▼.  Slick,  14  Ida.  208, 

98  P  776. 


For  lat«r  oases,  datalopmnita  and  shaaffM  in  the  law  see  eumulatlve  Annotations,  same  tltl 
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afasolntely  at  a  specified  time,^'  and  does  not  war- 
rant an  attachment  in  an  action  on  an  administra- 
tor's bond  eonditioned  for  the  faitliful  performance 
of  his  dnties,"*  or  an  appeal  bond  conditioned  that 
^tpellant  shall  dnly  prosecute  his  appeal  and  pay 
the  judgment  if  the  same  be  affirmed.^" 

[i  1061  S.  Contracts  Had«  or  Payalde  within 
fitita.  The  statutes  sometimes  limit  the  rig^t  to 
attadime&t  to  actions  on  contracts  which  were  mad^ 
or  under  which  payment  should  be  made,  within  the 
state,"  and  under  such  a  provision  it  has  been  held 
that,  where  the  contract  was  made  outside  of  the 
state,  there  must  be  an  egress  stipulation  for  pay- 
ment within  the  state  in  order  to  warrant  an  at- 
tachment.*' 

[(  106]  4.  Breach  of  Promise  of  Uarrlago.  Al- 
though attachment  has  been  held  available  in  an 


action  for  breach  of  promise  of  marhi^,  under  a 
statute  giving  the  remedy  in  actions  on  money  de- 
mands/" or  debts  or  demands  arising  on  contract,"* 
the  more  general  rule  is  that  attachment  will  not  be 
allowed  in  an  action  of  this  oharacter."" 

107]  6.  Implied  Contracts— «.  In  OenonL  As 
a  general  rule  this  right  of  attachment  is  not  con- 
fined to  cases  in  which  the  claim  sued  on  is  based 
on  an  eijuress  contract,  but  the  remedy  is  also  avail- 
able in  an  action  upon  an  implied  contract.'^  Ac- 
cordingly, attachment  has  been  held  an  available 
remedy  in  an  action  to  recover  customs  duties  **  or 
money  paid  on  a  contract  wrongfully  rescinded,*' 
or  the  consideration  of  which  has  totally  failed;'^ 
an  action  on  an  unliquidated  demand  for  a  breach 
of  contract  to  ezebange  property  an  action  to 
enforce  the  individual  liability  of  stockholders  for 


83.  Peo.  V.  Boylan,  25  Fed.  594 
(construing  Colorado  statute). 

8L  Peo.  V.  Boylan.  25  Fed.  594 
(construing  Colorado  statute). 

85.  Hurd  V.  McClellan,  14  Colo. 
tU.  23  P  792. 

86.  See  Allison  v.  T.  A.  Snyder 
Preserve  Co..  20  Mtsc,  S«7.  45  NTS 

Ki. 

[a]  XUnatrmtloiui — OlronmstanoM 
■adsr  wldeh  attaduiMiit  not  avmllAlil*. 

—{1)  The  Indorsement  of  the  words, 
"The  above  balance,  fourteen  hun- 
dred and  ninety-three  98-100  dollars, 
due  Ordenstein  A:  Co.,  Is  correct. 
Bones  &  Spenser,"  made  in  Arizona 
on  an  open  account  of  goods  sold  in 
Callfornta,  although  making  an  ac- 
count stated,  does  not  operate  to 
create  such  a  contract  as  will  entitle 
Ordenstein  ft  Co.,  In  a  suit  on  the 
account  against  Bones  &  Spenser,  to 
a  writ  of  attachment  under  Ariz. 
Comp.  L.  S  2257,  providing  for  the 
Issue  of  that  writ  only  where  plaln- 
tUT  snea  to  recover  an  Indebtedness 
upon  a  contract,  express  or  Implied, 
nada  or  payable  in  the  territory,  for 
the  direct  payment  of  money.  Orden- 
ateln  v.  Bones.  2  Arfi.  22».  12  P  614. 
(2)  Where  plalntifTs  assurnor  con- 
tracted Tith  defendants  in  Minnesota 
to  sell  California  lands  owned  and 
controlled  by  defendant  on  contract, 
that  plaintllTB  assignor  should  have 
the  sole  St.  Paul  agency  for  the  sale 
of  such  lands,  that  commissions 
should  be  paid  when  a  sale  was  In- 
fluenced by  him  and  effected  at  the 
California  office,  that  monthly  re- 
ports should  be  sent  to  such  assignor, 
and  that  commissions  earned  were  to 
be  paid  In  money  or  land  at  the  as- 
signor's option,  but  did  not  stipulate 
for  payment  In  California,  the  con- 
tract was  to  be  performed  In  Minne- 
sota, and  plaintiff,  residing  in  that 
state,  was  not  entitled  to  an  attach- 
ment In  an  action  to  recover  com- 
missions against  defendants,  reatding 
In  California,  under  Code  Civ.  Proc. 

1  537.  authorizing  the  issuance  of  an 
attachment  In  an  action  on  a  con- 
tract for  the  payment  of  money, 
There  the  contract  Is  made  or  is  pay* 
able  within  the  state  and  Is  not  se- 
cnred  by  a  lien  on  real  or  personal 
property,  etc  Drake  v.  De  Witt,  1 
Cal.  A  617,  82  P  982. 

[b]  Mendant  "IndehUd  wttUn 
tke  ■!»«•>*— Under  1  N.  T.  Rev.  L. 
H7,  attachment  lay  only  where  de- 
fendant was  indebted  within  the 
states  either  because  the  contract  was 
made  there  or  because  the  creditor 
resided  there.  Matter  of  Marty,  8 
Barb.  (N.  T.)  229;  Matter  of  Pitch, 

2  Wend.  (N.  T.)  298:  Ei  p.  Schroeder, 
«  Cow.  (N.  T.)  603. 

[c]  A  claim  ail«lur  on  a  oontraot 
0f  baUnuat  made  out  of  Virginia 
against  a  nonresident  was  a  claim 
for  debt  for  which  foreign  attach- 
nient  In  chancery  would  lie.  Peter  V. 
Boiler.  1  Leigh  (28  Va.)  285. 

Jd]  irader  the  Xaasas  statnte 
<peiL  St  [1899}  B  4440)  which  au- 
thorlus  an  attachment  oa  the  ground 


of  nonresldence  only  for  debts  or  de- 
mands arising  upon  contract.  Judg- 
ment, or  decree,  unless  the  cause  of 
action  arose  wholly  within  the  limits 
of  Kansas,  where  the  cause  of  action 
Is  founded  on  a  promissory  note,  an 
attachment  will  lie  on  the  ground 
of  nonresldence.  although  the  cause 
of  action  arose  outside  the  state. 
Payne  v.  Kansas  City  First  NaL 
Bank.  16  Kan.  147. 

87.  Eck  V.  Hoffman.  65  Cal.  EOI; 
Dulton  V.  Shelton,  3  Cal.  207;  At- 
wood  V,  Little  Bonanza  Quicksilver 
Co.,  13  Cal.  A.  694,  110  P  344;  Drake 
V.  De  Witt,  1  Cal.  A.  617.  82  P  982; 
Trabant  v.  Rummell,  14  Or.  17,  12 
P  56.  See  also  Cochran  Duncan. 
3  N.  S.  80. 

[a]  Presnnvtloa  as  to  place  of 
payneat.^ — Where  a  contract  Is  made 
In  a  foreign  state  It  will  be  pre- 
sumed that  It  will  be  performed 
there,  and  an  attachment  will  not  is- 
sue within  the  state  in  an  action 
thereon,  although  In  a  general  sense 
the  amount  due  woula  be  payable 
anywhere  the  debtor  might  be  found. 
Tuller  V.  Arnold,  »2  Cal.  166,  28  P 
863. 

88.  Morton  v.  Pearman,  28  Oa.  323. 
88.    Halbert  v.  Armstrong,  14  Oh. 

Cir.  Ct  296,  7  Oh.  CIr.  Dec.  705;  Cald- 
well V.  Spill  man,  1  Oh.  Dec.  (Re- 
print) 808,  7  WestLJ  149.  But  see 
Conley  v.  Crelghton,  5  Oh.  Dec.  (Re- 
print) 402.  6  AmLRec  421. 

90.  Micli.-~RoeIofson  v.  Hatch,  8 
Mich.  277. 

N.  T. — Barnes  v.  Buck.  1  Lans.  268 
(bo  holding  under  a  statute  allow- 
ing attachment  In  an  action  "arising 
on  contract,  for  the  recovery  of 
money  only"). 

N.  C— Price  t.  Cojc.  83  N.  C.  261; 
Maxwell  v.  McBraver.  61  N.  C.  627. 

Pa. — ^Isett  v.  Binder,  2  Chest.  Co. 
430. 

R.  T. — Mains  v.  Lederer,  24  H.  I.  23, 
51  A  1044,  96  AmSR  702,  59  LRA  954 
and  note  (so  holding  under  a  statute 
allowing  attachment  on  the  filing  of 
an  affidavit  that  plaintiff  has  a  just 
claim  which  is  due,  and  that  he  ex- 
pects to  recover  a  sura  sufllcient  to 
give  the  court  Jurisdiction). 

[al  Za  West  Tlzglnla,  under  the 
provisions  of  the  code  authorizing  a 
suit  by  attachment  to  recover  dam- 
ages for  any  wrong,  the  attachment 
was  sustained.  McKlnsey  v.  Squires, 
32  W.  Va.  41.  9  SE  56. 

91.  U.  S. — ^Fisher  T.  Consegoa,  9 
F.  Caa  No.  4,816,  2  Wash.  cTc.  382; 
Nevada  Co.  v.  Famsworth,  89  Fed, 
164  (constmlng  Utah  statute):  Seely 
V.  Missouri,  etc.,  R.  Co.,  39  Fed.  252 
(construing  New  York  statute). 

Alaska. — Seattle  First  Nat.  Bank  v. 
Fish.  2  Alaska  344. 

Cal.— Flagg  T.  Dare,  107  CaL  482,  40 
P  804. 

Colo. — Adams  v.  Clark.  36  Colo.  66, 
86  P  642,  10  AnnCas  774. 

C^nn. — New  Haven  Steam  Saw-MlII 
Co.  V.  Powler.  28  Conn.  103. 

Kan. — Linscomb  v.  Oalena  Citizens' 
Bank,  66  Kan.  243.  71  P  688. 


La.— Hunt  v.  Norria.  4  Mart.  617. 

N.  Y. — Ore  veil  v.  Whlteman,  82 
Misc.  279.  65  NTS  974. 

Oh. — Martin  v.  Gunnison,  27  Oh. 
Clr.  Ct.  113;  Hart  v.  Walter,  7 
OhS&CP  409,  9  OhNP  696. 

Pa. — Car  land  v.  Cunningham,  37 
Pa.  228;  Morris  v.  Turner,  6  PaLJ 
465. 

Tex.— Stiff  V.  Fisher.  2  Tex.  Civ.  A. 
346,  21  SW  291. 

Wis.— Elliott  V.  Jackson.  S  Wis. 
649. 

"It  may  be  properly  and  safely  laid 
down  as  a  general  rule,  that  all 
obligations  arising  from  contracts, 
either  express  or  Implied,  either  for 
the  payment  of  money  or  the  deliv- 
ery of  goods,  create  a  debt  on  the 
part  of  the  obligor,  for  which  an  at- 
tachment may  Issue,  whenever  the 
amount  may  be  fairly  ascertained  by 
the  oath  of  the  obligor."  Hunt  v. 
Norrls,  4  Mart.  (La.)  517,  532. 

[a]  XUnatKatloa^Where  plaintllTs 
action  was  founded  on  the  Implied 
promise  of  defendant  to  pay  over  to 
him  certain  stock  which  he  had 
agreed  to  hold  in  trust,  the  action  be- 
ing on  a  contract,  an  attachment 
was  properly  issued.  Martin  v.  Gun- 
nison, 27  Oh.  Cir.  Ct.  lis. 

[b]  Oontraots  In^ed  In  law  as 
well  as  In  fact. — ^A  statute  permitting 
attachment  in  an  action  on  a  contract 
should  be  construed  as  including 
contracts  implied  In  law  aa  well  as 
those  Implied  In  fact.  Nevada  Co. 
v.  Farnsworth,  89  Fed.  164.  See  also 
Morgan's  Louisiana,  etc.,  R.  Co.,  119 
La.  392,  44  S  138;  Grevell  v.  White- 
man.  32  Misc.  279,  65  NTS  974. 

[c]  Where  no  oontraot  Implied  by 
law,— (1)  The  law  implies  no  con- 
tract on  the  part  of  a  child  to  pay 
for  necessaries  furnished,  without 
his  request,  to  an  indigent  parent, 
and  therefore  attachment  will  not  lie 
In  an  action  against  the  child  to  re- 
cover for  such  necessaries.  Wilson 
V.  Harvey,  62  HowPr  (N.  T.)  126.  (2) 
There  was  no  default  on  a  bond  of 
a  trustee  of  an  estate  conditioned  to 
pay  an  annuity,  to  pay  over  the 
profits  of  the  trust  property,  and  to 
account  therefor  to  the  county  court, 
where  the  principal  absconded  after 
giving  the  bond  and  depositing  trust 
funds  in  a  bank  which  he  wrecked, 
but  where  no  legal  proceedings  were 
had  to  establish  a  default  on  the 
bond,  and  no  demand  was  made  on 
the  trustee,  so  that  there  was  no  lia- 
bility of  sureties  on  which  to  found 
an  implied  contract  as  a  basis  of  an 
action  in  attachment.  Barth  v.  Graf, 
101  Wis.  27.  76  NW  1100. 

88.  U.  8.  V.  Oraff,  4  Hun  (N.  T.) 
684,  67  Barb  304  (so  holding  In  an 
action  by  the  United  States  to  re- 
cover a  sum  claimed  to  be  due  as 
duties  on  imported  goods). 

93.  Hanley  y.  Combs,  48  Or.  409, 
87  P  143. 

9^  Santa  Clara  Valley  Peat  Fuel 
Co.  V.  Tuck.  53  C:al.  304, 

99.  Patterson  v.  McMlnn,  (Tex. 
Civ.  A.)  168  SW  228. 
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the  debts  o£  the  corporation  '*  or  a  claim  acquired 
by  sabrogation;"  and  an  aetion  against  a  factor  to 
recover  Uie  difference  between  the  price  at  which 
goods  sold  and  that  authorized  by  contract.'* 

The  fact  that  the  demand  involves  tortiona  ele- 
ments will  not  preclude  the  right  to  the  writ  if  plain- 
tiff elects  to  waive  the  tort  and  sne  on  the  implied 
contract.*'  Accordingly,  attachment  has  been  held 
available  in  an  action  sounding  in  contract  for  money 


stolen,*  embezzled,^  won  at  gambling,*  or  obtamed 
by  fraud  *  or  wrongful  nse  of  the  process  of  attach- 
ment or  garnishment;*  for  money'  or  property' 
converted ;  for  damages  to  a  common  carrier  or  Iobb 
of  goods  by  sneh  carrier;"  and  for  personal  injuries 
to  a  passenger." 

.  108]  b.  Judgment.  As  a  general  mle,  the 
statutes  permit  an  attachment  to  be  issued  in  an 
action  wbieh  is  based  on  a  judgment/"  either 


H.  Cleveland  Qas  Co.  v.  Collins. 
19  Oh.  Cir.  Ct.  247,  10  Oh.  CIr.  Dec. 
475. 

97.  Alford  V.  Cobb,  2S  Hun  (N.  Y.) 
22  (holding:  that,  where  a  purchaser 
of  property,  to  protect  himself  from 
enforcement   of  a   lien  against  the 

E remises  for  an  Indebtednees  created 
y  his  vendor,  pays  the  lien,  and  thus 
becomes  entitled  by  subrogation  to 
the  lien  and  debt,  an  action  by  him 
against  the  vendor  Is  an  action  aris- 
ing out  of  contract,  express  or  Im- 
plied, within  a  statutory  provision 
permitting  an  attachment  In  such 
case). 

96.  Hanson  v.  Watson.  13  Wkly 
NC  (Pa.)  534. 

99.  U.  S. — Nevada  Co.  v.  Parns- 
worth.  89  Fed.  164.  Contra  Tabor  v. 
Big  rittsburg  Cons.  Sliver  MIn.  Co.. 
14  Fed.  636,  4  McCrary  299  (holding 
that,  under  Colo.  Code  !  91.  giving 
writs  of  attachment  in  actions  on 
contracts,  express  or  implied,  an  at- 
tachment cannot  issue  tn  actions  of 
trespass  to  mines,  involving  conver- 
sion of  ore.  even  though  plaintiff 
elects  to  waive  the  trespass,  and  sue 
as  for  money  had  and  received  to  his 
use). 

111. — Mar  V.  Disconto  aesellsohaft. 
211  111.  310,  71  NE  1001. 

I*a. — Crane  v.  Lewis,  4  La.  Ann. 
320. 

Miss. — Nethery  v.  Belden,  66  Miss. 
490,  6  S  464. 

Nebr. — Hart  v.  Barnes,  24  Nebr. 
782.  40  NW  322. 

N.  J, — Westcott  V.  Sharp.  50  N.  J. 
L.  392,  13  A  243. 

N.  Y. — Foote  V.  Ffoulke,  55  App. 
Div.  617.  67  NTS  368. 

Oh. — Pennsylvania  R.  Co.  v.  Peo- 
ples, 31  Oh.  St-  537;  Hart  v.  Walter, 
7  OhS&CP  409.       ^  ™. 

Pa. — Hanson  v.  Watson,  13  Wkly 
NC  534. 

Tex. — HItson  v.  Hurt,  45  Tex.  C!v. 
A.  360,  101  SW  292;  Felker  v.  Doug- 
lass. (ClV.  A.)  57  SW  323:  Gould  v. 
Baker,  12  Tex.  Civ.  A.  669,  35  SW 
708. 

Vt.— Blwell  V.  Martin,  22  Vt.  217. 
-  Wis.— Barth  v.  Graf,  101  Wis.  27, 
76  NW  1100;  Western  Assur.  Co.  v. 
Towie,  65  Wis.  247.  26  NW  104.  But 
see  Elliott  v.  Jackson.  S  Wis.  649. 

Ree  Sonnesyn  v.  Akin,  12  N.  D. 
227.  97  NW  557. 

"We  construe  the  statute  quoted, 
to  mean,  as  far  as  implied  contracts 
are  concerned,  that  whenever  as- 
sumpsit will  lie  for  the  breach  of  an 
implied  contract,  attachment  may  be 
maintained  to  recover  damages  there- 
for, although  the  breach  of  the  con- 
tract may  be  tortious."  Nethery  v. 
Belden,  66  Miss.  490,  493,  6  3  464. 

[a]  Whsr*  tort  tut  walva1>le.r — 
Under  Tenn.  Acts  (1836)  c  43;  (1888) 
c  166,  an  attachment  bill  will  not  lie 
to  subject  property  which  has  been 
bought  with  money  stolen  frotn 
platntifT,  that  being  a  case  arising 
ex  delicto,  in  which  the  tort  csnnot 
b«  waived,  and  such  suits  being  only 
authorised  where  the  relation  of 
debtor  and  creditor  exists.  Union 
Bank  V.  Baker,  8  Humphr.  (Tenn.) 
447. 

[b]  XarosnTif— tt  has  been  held 

that  even  If  an  action  could  be 
brought  to  recover  the  value  of  goods 
which  had  been  stolen  no  attach- 
ment could  be  had.  Plscataqua  Bank 
v.  Turnley.  1  Miles  (Pa.)  812. 

L  Gould  v.  Baker.  12  Ter.  Civ. 
A.  669,  35  8W  708. 


9.  V.  8. — Nevada  Co.  v.  Fams- 
worth.  89  Fed.  164. 

Md. — Downs  V.  Baltimore,  111  Md. 
674.  76  A  861,  41  LRANS  256.  19 
AnnCas  644. 

Mich. — Farmers*  Nat.  Bank  v. 
Fonda,  65  Mich.  533,  32  NW  664. 

Mo.— R.  C.  Stone  Hilling  Co.  v. 
McWtltlams.  121  Ho.  A.  319,  98  SW 
828. 

Pa. — Maitland  Driving  Park  Assoc. 
T.  Fish,  3  LackLegN  210. 

Wis.— Barth  v.  Graf.  101  Wis.  27, 
76  NW  1100. 

But  see  Babcock  v.  Brigs*,  62  Cal. 
502. 

"It  Is  not  claimed  that,  where 
money  has  been  held  and  appropri- 
ated wrongfully,  assumpsit  will  not 
He;  but  the  claim  Is  that  the  attach- 
ment law  only  refers  to  actual  and 
direct-  contract  relations,  and  does 
not  apply  where  the  contract  Is  made 
such  by  legal  Intendment  only.  .  .  . 
It  would  not  be  going  very  far  to 
hold  that  the  appropriation  of  these 
moneys  now  sued  for  waa  a  violation 
of  defendant's  contract  of  employ- 
ment. Under  onr  statutes,  there  can 
be  no  embezxlement  by  a  private  per- 
son that  does  not  get  Its  definition 
from  a  violation  of  the  duties  of  his 
employment,  which  is.  between  pri- 
%-ate  persons,  always  a  contract  re- 
lation. A  declaration  setting  out  the 
employment,  and  the  duty  of  paying 
over  moneys,  and  a  failure  to  do  so, 
would  be  a  very  plain  case  of  suit 
directly  on  contract-  The  fact  that 
the  failure  has  been  In  some  cases 
made  criminal  does  not  destroy  Its 
contract  relations.  But  It  is  suffi- 
cient to  say  that,  when  the  statute 
gives  the  remedy  In  cases  of  express 
and  Implied  contract  we  have  no  au- 
thority to  graft  an  exception  on  the 
statute,  and  hold  that  there  are  dif- 
ferences in  implied  contracts,  and 
that,  where  an  actlon.of  tort  will  He, 
the  fact  that  assumpsit  will  also  lie 
does  not  make  the  case  one  of  con- 
tract." Per  Campbell,  C  J.,  in  Farm- 
ers' Nat.  Bank  v.  Fonda.  6&  Mich. 
B33.  32  NW  664. 

[a]  wiiws  a  bank  iflwfe  mmwi^ 
»tM  tb«  monsy  of  tb*  bask,  it  may 
sue  on  an  Implied  contract  that  the 
clerk  would  be  honest  and  faithful, 
and  may  attach  his  property,  where 
he  Is  a  nonresident,  under  Gen.  St. 
(1901)  8  4624.  authorising  attach- 
ment against  a  nonresident  on  a  de- 
mand arising  on  contract.  Lipscomb 
V.  Galena  Cltlsens'  Bank,  66  Kan.  243. 
71  P  583. 

[b]  The  tortlons  withdrawal  of 
moBsra  from  a  bank  by  ons  of  its 
oScera  mav  bs  waived,  and  action 
brought  on  the  Implied  contract  to 
repay  it;  hence  an  attachment  will 
He  in  aid  of  such  action,  under  Rev. 
St.  1  2731,  giving  the  right  of  at- 
tachment in  actions  on  Implied  con- 
tracts. Barth  V.  Graf.  101  Wis.  27, 
76  NW  1X00. 

3.  Jenks  V.  Richardson,  71  Fed. 
365.  But  see  Babcock  v.  Brlggs.  52 
Cal.  502. 

4.  Reyer  v.  Blalsdell.  (Colo.  A.) 
S43  P  386;  Foote  v.  Ffoulke,  65  App. 
Div.  617,  67  NTS  368;  Barth  v.  Graf, 
101  Wis.  27,  76  NW  1100;  Western 
Assur.  Co.  V.  Towle,  65  Wis.  247,  26 
NW  104. 

[a]  AUegatioa  showliMr  that  ao- 
tioa  was  brought  to  recover  monev. 

— An  allegation  In  an  affidavit  for  at- 
tachment that  defendant  was  indebt- 
ed to  plalntirr  in  a  certain  sum  on 


certain  drafts  and  acceptances  ob- 
tained by  defendant  from  plalotlfl 
by  means  of  gross  forgeries  and 
vartooB  other  criminal  and  fraudulent 
devices  showed  that  the  action  wu 
brought  to  recover  money,  and.  u 
plaintiff  had  a  right  to  waive  the 
tort,  the  court  had  Jurlsdlctloa 
May  V.  Disconto  Gesellschaft.  211  HI. 
310,  71  NE  1001  [aff  113  111.  A. 

[b]  On  til*  other  kaad.  it  hu 
been  held  that  a  demand  created  by 
the  fraud  of  defendant  whereby  he 
secured  the  money  of  plalntttf  waa 
not  a  debt  within  the  meaning  of  the 
attachment  law.  although  the  law  Im- 
plied a  promise  on  the  part  of  de- 
fendant to  reimburse  plaintifC  Rylea 
V.  Shelley  Mfg.  C^>.,  93  Ho.  A.  118. 
See  also  U.  8.  v.  Lillv,  6  KvL  S82: 
Steele  v.  Braiier,  139  Ho.  aTsiS,  123 
SW  477. 

S.  Garrott  v.  Jaffray,  10  Bash 
(Ky.)  413. 

8.  Nevada  Co,  v.  Farnsworth,  S9 
Fed.  X64  (holding  that  attachment 
would  lie  in  an  action  by  a  principal 
against  his  agent  for  money  re- 
ceived, based  on  a  failure  of  the 
agent  to  pay  over  on  demand  raonej 
Intrusted  to  him  by  the  principal  to 
use  In  making  certain  payments,  and 
which  was  converted  by  the  agent); 
Hart  V.  Barnes,  24  Nebr.  782,  40  NW 
322  (holding  that  attachment  would 
lie  In  an  action  to  recover  money  re- 
ceived by  defehdant  from  platntlll  to 
be  loaned  to  others  but  which  waa 
converted  to  his  own  use  by  the  re- 
ceiver). 

7.  HItson  V.  Hurt.  46  Tex-  Civ.  A. 
360.  101  SW  292  (holding  that,  where 
defendant,   a  nonresident,  converted 

ftroperty  belonging  to  plaintiff,  the 
atter  might  waive  the  tort  and  sue 
by  attachment  on  the  implied  promise 
to  pay  arising  from  the  conversion 
charged,  where  he  alleged  the  speci- 
fic number  and  value  of  the  converted 
property);  Felker  v.  Douglass.  (Tex. 
CIv.  A.)  67  SW  323  (holding  that  at- 
tachment would  lie  in  an  action  m 
conversion  of  personalty,  where  the 
property  and  Its  value  were  specially 
averred  and  no  exemplary  dUunages 
were  asked).  But  compare  ESllott  v- 
Jackson,  3  Wis.  649. 

[a]  Beoslpt  and  sals  of  crops  sab- 

Jsct  to  landloTA's  Ilea  The  liability 

to  the  landlord  of  one  who  knowingly 
receives  from  a  tenant  and  sells 
crops  subject  to  a  landlord's  lien  may 
be  treated  as  arising  on  an  implied 
contract,  and  the  landlord  may  main- 
tain attachment  under  Sandels  A  H. 
Dig.  i  325.  which  provides  that  at- 
tachments against  nonresidents  can 
be  had  only  on  claims  arising  on 
contract.  Judge  v.  Curtis,  72  Ark. 
132,  78  SW  746. 

[b]  TaUvra  of  ballM  to  vsrtBra 
propsrtr.— Attachment  was  available 
in  an  action  for  breach  of  contract 
for  the  value  of  books  delivered  to  b* 
bound  and  not  returned.  Turner  v. 
Collins,  1  Hart.  N.  S.  (La.)  869. 

8.  Bausman  v.  Smith,  2  Ind.  274; 
Hunt  V.  Uorris,  4  Hart  <La.>  617. 
Contra  Atlantic  Hut.  Ins.  Co.  v.  He- 
Loon.  48  Barb.  <N.  T.)  27. 

9.  Pennsylvania  R.  Co.  v.  Pmqilss, 
31  Oh.  St.  537, 

10.  Johnson  v.  Bntler,  2  Iowa  B3B: 
Grevell  v.  Whlteman.  22  Ulac.  179,  6S 
NTS  974. 

[a1  Wbers  •  orsdltor  psmdttsd 
his  Sndgment  lien  to  expli*  and  the 
lime  to  elapse  within  which  the  Judg- 
ment might  be  revived  by  a.  scire 
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domestic  "  or  foreign,*''  even  though  plaintiff  is  en- 
titled to  execution  upon  the  judgment  at  the  time  of 
issuing  the  writ,'^  and  defendant  has  visible  prop- 
erty on  which  execution  might  be  levied." 

Action  is  on  contract.  An  action  on  a  money 
judgment  ia  one  "arising  on  contract"  within  the 
meaning  of  the  attaclmwnt  statutes,  whether  such 
judgment  was  recovered  on  a  contract  or  for  a 


tort."" 

[$  109]  E.  Demands  Arising  ex  Delicto*^— 1. 
Bole  in  Absence  of  Express  Statutory  Provision. 

It  is  well  settled  as  a  general  rule  that  attachment 
will  not  lie  on  demands  arising  ex  delicto,  unless  it 
very  clearly  appears  from  the  language  of  the  stat- 
ute that  the  l^islature  intended  to  extend  the  rem- 
edy to  such  easea/^  and  it  is  immatoul  that  the 


faclaa,  it  was  held  that  he  might 
bring  an  action  at  law  on  the  Judg- 
ment, aided  by  attachment.  Melller 
V.  Bartlett.  106  Mo.  381,  17  SW  295. 

[b]  A  d«l9t  CTMtvd  hy  d«crM  in 
•avltir  for  the  payment .  of  money 
only  will  sustain  a  writ  of  attach- 
ment Cord  V.  NewUn,  71  N.  J.  L. 
m.  69  A  22. 

[c]  JadgmMkt  of  Jnstlc*  of  tb* 
piaot.  An  attachment  may  Issue  on 
a  transcript  of  a  judgment  of  a  Jus- 
tice of  the  peace  filed  In  the  court  of 
common  pleas  In  purijuance  of  the 
act  of  1810,  according  to  the  provi- 
.tlons  of  the  act  of  June  16,  1836. 
Hitchcock  V.  Long,  2  Watts  A  8.  (Fa.) 
169. 

■  [dl  Whero  an  Avpeftl  has  bean 
t«kw  and  a  proper  supersedeas  bond 
executed  by  appellant,  further  action 
on  the  Judgment  is  suspended  and 
consequently  an  attachment  Issued 
thereon  is  Improper.  Johnson  v.  Wil- 
liams. 82  Ky.  4S,  5  KyL  733. 

[e]  A  doniiaat  JndffiiMBt  (1)  Is  a 
debt  for  which  attachment  may  issue 
in  proceeding  by  scire  facias  to  re- 
TlTe  It  Coleman  v.  Zapp.  105  Tex. 
491.  1$1  SW  1040.  <2)  In  a  proceed- 
ing to  revive  a  dornmnt  judgment 
plaintiff  is  not  entitled  to  an  attach- 
ment under  a  statute  authorizing  the 
writ  In  a  civil  action  for  the  recov- 
ery of  money.  Farak  v.  Schuyler 
First  Nat.  Bank,  67  Nebr.  463.  93  KW 
«82. 

[f]  Wlier*  on*  joint  defendant 
aot  served  with  process. — Under  a 
statute  allowing  attachment  lu  an  ac- 
tion on  a  judgment,  the  remedy  Is 
not  available  where  the  original  pro- 
ceeding was  against  two  Joint  de- 
fendants, only  one  of  whom  was 
■erved  with  process,  for  as  the  one 
aot  served  is  bound  by  such  Judg- 
ment plaintiff  has  no  Joint  demand 
winst  defendants  "arising  upon  a 
Judgment."  Oakley  v.  ABpinwall,  8 
N.  f .  Super.  1  [aff  13  N.  T.  500]. 

[g]  Sdrs  facias  to  correct  Judg- 
ment Mttrr. — An  attachment  was 
properly  issued  In  scire  facias  to  have 
2  judgment  entry  corrected  by  add- 
ing an  omitted  part,  and  to  revive 
the  Judgment,  the  proceeding  to  re- 
vive being  merely  a  suit  for  the  debt. 
Ooleman  v.  Zapp.  105  Tex.  491.  151 
SW  1040  [aff  (Civ.  A.)  135  SW 
7801. 

iL  Young  V,  Cooper.  B9  IlL  121: 
Morse  v.  Pearl.  67  N.  H.  617.  86  A 
!55.  68  AmSR  672:  Harter  v.  Horter, 
4  Pa.  Dist.  211.  ^  „  ™  „ 

la.  Wltbeck  V.  Marshall-Wells 
Hardware  Co.,  188  111.  154.  58  NB 
»!9  [aff  88  111.  A.  101];  Cockey  v. 
HUne,  16  Md.  200:  Clark  v.  Conner. 
S3  S.  C.  U  346. 

[a]  Alitor  under  the  former  New 
York  statute.  Besley  v.  Palmer.  1 
Hill  (N.  T.)  482. 

[b]  Before  ejcplratloa  of  a  year 
taA  a  writ  in  attachment 
may  be  issued  in  South  Carolina,  on 
a  Judgment  recovered  in  another 
state,  before  the  expiration  of  a  year 
and  a  day  from  the  date  of  its  recov- 
ery. Clark  V.  Conner,  33  S.  C.  L. 
S4I. 

IS.  Tbung  V.  Cooper.  69  HI.  121. 
Bat  see  Frellson  v.  Stewart,  14  I>a. 
Ann.  8S2  (holding  that  a  judgment 
creditor  had  no  right  to  proceed 
against  the  property  of  hts  debtor 
by  attachment,  but  must  collect  his 
Judgment  by  writ  of  fieri  facias).  As 
to  attachment  in  aid  of  execution  see 
Executions  117  Cyc  14321. 

14.  Horse  V.  Pearl,  67  N.  H.  217, 
U  A  255,  68  AmSR  672  (holding  that. 


In  such  case,  foreign  attachment 
might  issue  to  secure  property  of  the 
debtor  which  could  not  be  taken  4in- 
der  execution). 

15.  Gutta  Percha.  etc.,  Mfg.  Co. 
V.  Houston.  108  N.  Y.  276,  15  NE  402, 
2  AmSR  412  frev  4S  Hun  237.  11  NY3 
302,  12  NYCivProc  326];  Meyer  v. 
Brooks.  29  Or.  208.  44  P  281,  64 
AmSR  790;  Nashua  First  Nat  Bank 
V.  Van  Voorls,  6  8.  D.  648.  62  NW 
378 

Attachment  limited  to  actions  aris- 
ing ex  oontmotn  see  supra  i  103. 

16.  [  a]  Where  DlalntiS  waives  the 
tort  and  sues  on  an  implied  contract 
arising  out  of  the  same  transaction, 
the  presence  of  the  tortious  elements 
does  not  preclude  an  attachment.  See 
supra  i  107. 

17.  U.  S. — Fisher  V.  Consequa,  9 
F.  Cas.  No.  4.816.  2  Wash.  C  C.  382. 

Ark. — Hynson  v.  Taylor.  S  Ark.  652. 

Cal. — Mudge  v.  Stelnhart,  78  Cal. 
34,  20  P  147,  12  AmSR  17:  Ortswold 
V.  Sharpe,  2  Cal.  17. 

Conn. — Stanly  v.  Ogden,  8  Hoot 
259. 

Del. — Smith  V.  Armour.  17  Del.  261, 
40  A  720. 

Ga.— Mills  V.  Findlay,  14  Ga.  280. 

111. — Firebaugh  v.  Hall,  63  Dl.  81. 

Iowa. — Raver  v.  Webster,  3  Iowa 
502,  66  AmD  96. 

La. — Young  v.  The  Ship  Princess 
Royal,  22  La.  Ann.  388.  2  AmR  731; 
West  V.  Chew,  18  La.  Ann.  630; 
Chllds  V.  Wilson,  15  La-  Ann.  512; 
Barrow  v.  McDonald,  12  La.  Ann.  110; 
Holmes  V.  Barclay,  4  La.  Ann.  63; 
Swager  v.  Pierce,  3  La,  Ann.  435; 
Greiner  v.  Prendergast,  3  La.  Ann. 
376;  Prewitt  v.  Carmlchael.  2  La. 
Ann.  945;  Baune  v.  Thomassin,  6 
Mart.  N.  S.  563;  Turner  v.  Collins,  1 
Mart.  N.  S.  369. 

Md.— Hough  V.  Kugler.  36  Md.  186. 

Minn. — Baxter  v.  Nash.  70  Minn.  20, 
72  NW  799. 

Miss. — Fellows  v.  Brown,  38  Miss. 
E41.  See  also  Nether  v.  Belden,  66 
Miss.  490.  6  S  464. 

Mo. — McDonald  v.  Forsyth,  18  Mo. 
549:  Ryles  v.  Shelley  Mfg.  Co.,  93  Mo. 
A.  178. 

Nebr. — Hart  V.  Barnes,  24  Nebr. 
782,  40  NW  322:  Houss  v.  WrUtht, 
14  Nebr.  457,  16  NW  765.  18  Nebr. 
234,  25  NW  80;  Handy  v.  Brong,  4 
Nebr.  60. 

N.  J. — Goldmark  v.  Magnolia  Metal 
Co.,  SB  N.  J.  L.  341.  47  A  720;  Day 
v.  Bennett,  18  N.  J.  L.  287. 

N.  Y. — Knapp  v.  Meigs,  11  AbbPrNS 
405;  Grossman  v.  Llndsley,  42  HowPr 
107;  Saddlesvene  v.  Arms,  22  HowPr 
280. 

N.  C— Minga  v.  ZoUIcoffer,  23  N. 
C  278 

'n.  d, — Sonnesyn  v.  Akin,  12  N.  D. 
227,  97  NW  557. 

Oh. — Squair  v.  Shea.  7  Oh.  Dec. 
(Reprint)  71,  1  CIncLBul  99. 

Okl.— Kidd  V.  Seifert.  11  Okl.  32. 
65  P  931. 

Or. — Sheppard  v.  Yocum,  11  Or. 
234    3  P  824. 

p'a. — Porter  v.  HUdebrand,  14  Pa. 
129;  Jacoby  v.  Gogell,  6  Serg.  &  R. 
450. 

S.  C.— Sargeant  v.  Helmbold,  16  S. 
a  U  219.  „  , 

S.  D. — Nashua  First  Nat.  Bank  v. 
Van  Vooris,  6  S.  D.  548,  62  NW  378. 

Tex. — El  Paso  Nat.  Bank  v.  Fuchs, 
89  Tex.  197.  84  SW  206;  Hochstadler 
T.  Sam.  73  Tex.  815,  11  SW  408. 

Vt. — Barker  v.  Esty,  19  Vt  181. 

Va. — Dunlop  v.  Keith,  1  IiSigh  (28 
Va.)  430.  19  AmD  768.  , 
.  Wis^-^echman  v.  Haak,  86  Wis. 


656,  56  NW  168;  Elliott  v.  Jackson, 
3  Wis.  649. 

Man. — Hime  v.  Coulthard.  20  Man. 
164. 

"It  is  not  every  claim,  that,  upon  a 
fair  construction  of  this  law,  or 
even  In  common  parlance,  can  be 
denominated  a  debt.  For,  in  the  first 
place,  the  demand  must  arise  out  of 
a  contract,  without  which  no  debt 
can  be  created;  and  the  measure  of 
the  damages  must  be  such  as  the 
plaintiff  can  aver  by  affidavit  to  be 
due;  without  which,  special  ball 
(which  the  defendant,  by  giving,  may 
dissolve  the  attachment)  cannot  reg- 
ularly be  demanded.  It  follows,  from 
this,  that  a  foreign  attachment  will 
not  lie  for  demands  which  arise  ex 
delicto,  or  where  special  [bail]  could 
not  be  regularly  required."  Fisher 
v.  Consequa,  9  F.  Cas.  No.  4.816,  2 
Wash.  C.  C.  382. 

"The  proceeding  by  attachment, 
with  all  Its  safeguards.  Is  at  best,  a 
violent  remedy,  and  we  are  not  dls- 

fiosed  to  give  to  the  statute  a  more 
Iberal  construction  than  a  fair  In- 
terpretation of  Its  letter  demands. 
The  very  essence  of  the  statute  is, 
that  to  authorize  a  proceeding  by  at- 
tachment, the  cause  of  action  must 
be  an  Indebtedness  over  and  above 
all  legal  setoffs,  and  that  the  same  Is 
due  upon  a  contract,  express  or  im- 
plied. This  case  is  too  clear  to  ad- 
mit of  a  doubt.  Neither  the  affidavit 
nor  the  declaration  set  forth  a  con- 
tract, or  a  state  of  facts  from  which 
a  contract  may  be  legally  implied. 
The  affidavit  pursues  the  words  of 
the  statute,  and  therefore  the  Justice 
was  authorized  to  Issue  the  writ.  But 
whenever  it  appeared,  either  from 
the  declaration  or  the  evidence,  that 
the  true  cause  of  action  was  not  an 
Indebtedness  due  upon  a  contract,  ex- 
press or  Implied,  it  became  hts  duty 
to  dismiss  the  case.  It  ought  not  to 
be  permitted  a  plaintiff  to  bring  suit 
by  attachment,  the  subject  matter  of 
which  Is  a  tort,  and  nothing  else, 
merely  because  he  may  have  made 
an  affidavit  In  pursuance  of  the  stat- 
ute, BO  as  to  entitle  him  to  the  writ, 
and  then  proceed  to  trial  and  Judg- 
ment, after  the  real  cause  of  action 
is  apparent  This  would  be  perpe- 
trating a  fraud  upon  the  law.  The 
object  of  the  statute  is  to  restrict 
the  use  of  the  word  attachment  to 
cases  of  Indebtedness  founded  upon 
contract.  In  which  the  amount  nuiy 
be  clearly  ascertained  and  verified 
by  the  creditor.  But  if  a  trespass, 
or  wrongful  conversion  may  bo  con- 
verted into  assumpsit  at  will,  and  the 
aggrieved  party  be  permitted  to 
swear  to  his  own  estimate  of  his 
damages,  as  an  indebtedness  which 
the  law  implies  the  alleged  tort-fea- 
sor has  promised  to  pay,  the  statute 
may.  In  nearly  all  cases,  be  evaded, 
and  its  wholesome  restrictions  ren- 
dered entirely  nugatory."  Eilllott  V. 
Jackson,  3  Wis.  649,  653. 

[a]  ninstratlons.— (1)  Rev.  Code  c 
104  g  19,  providing  that  a  writ  of 
foreign  attachment  may  be  issued 
against  a  nonresident  ten  days  after 
a  return  of  a  summons  showing  that 
he  cannot  be  found,  and  upon  proof 
satisfactory  to  the  court  of  the  cause 
of  action,  or  upon  affidavit  that  de- 
fendant resides  out  of  the  state,  and 
is  Justly  indebted  to  plaintiff,  does 
not  apply  to  a  cause  of  action  sound- 
ing In  tort  Smith  v.  Armour,  17  Del. 
361,  40  A  720.  <2)  Iowa  Code  j 
1848,  as  amended  In  1853,  providing 
that  an  attachment  may  issue  In  an 
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same  measure  of  damages  might  be  applied  as  would 
govern  in  ease  of  a  breach  of  contraet.^^  A  for- 
tiori, when  it  can  be  seen  from  the  wording  of  the 
statute  that  it  intends  to  require  the  relationship  of 
debtor  and  creditor  to  exist  between  the  parties,  no 
attachment  will  lie  on  demands  sounding  in  tort.^"* 
If  an  attachment  is  issued  in  such  an  action  with- 
out statutory  authority,  a  judgment  against  the  at- 
tached property  is  void  and  may  be  collaterally  at- 


tacked.^** 

110]   2.  SUtates  Anfhoriiiiic  Attachment.  Id 

a  number  of  states  the  statutes  now  extend  the  rem- 
edy  by  attachment  to  claims  arising  ex  delicto." 
Some  of  the  statutes,  in  authorizing  a  resort  to  the 
remedy  by  attachment  in  actions  sounding  in  tort, 
specify  demands  of  a  certain  character,'^  snch  as  for 
the  wrongful  conversion  of  personal  property,**  or 
injuries  to  personal  property  in  consequence  of  neg- 


actlon  on  plaintiff's  sworn  petition 
that  defendant  has  property  "which 
he  refuses  to  give  either  In  payment 
or  security  of  said  debt,"  authorizes 
attachment,  on  the  ground  stated, 
only  In  actions  founded  on  contract, 
and  not  in  tort.    Raver  v.  Webster, 

3  lows  602,  68  AmD  »6.  (3>  Under 
Rev.  Codes  (1899)  S  63G2  subd  6,  pro- 
viding that  plaintiff  may  have  the 
property  attached  when  the  debt  on 
which  the  action  was  commenced 
was  incurred  for  personal  property 
obtained  under  false  pretenses,  this 
ground  of  attachment  Is  available 
only  when  the  action  Is  commenced 
on  a  debt  which  has  been  assenled 
to  by  defendants,  and  does  not  apply 
In  actions  to  recover  damages  for 
torts.  Sonnesyn  v.  Akin,  12  N,  D. 
227,  97  NW  B57. 

Ibl  AppUoatlOM  Of  rule. — (1)  The 
rule  stated  In  the  text  has  been  ap- 
plied so  as  to  preclude  an  attachment 
In  an  action  of  trespass  for  damages 
for  the  taking  and  carrying  away  of 
personalty  (Tabor  v.  Big  Pittsburg 
Cons.  Silver  Min.  Co..  H  Fed.  636. 

4  McCrary  299;  Shaffer  v.  Mason,  43 
Barb.  (N.  Y.)  501.  See  also  Ferris 
v.  Ferris,  25  Vt.  100),  (2)  an  action  to 
recover  from  defendants  money 
which  plaintiffs  Intrusted  to  their 
clerk  and  defendants  won  from  him 
In  gambling  (Babcock  v.  Brigrgs.  52 
Cal.  602),  (3)  an  action  for  dam- 
ages based  upon  the  negligence  of 
defendant  (Orlswold  v.  Sharpe,  2  Cal. 
17;  Atlantic  Mut.  Ins.  Co.  v.  Mc- 
Loon,  48  Barb.  (N.  T.)  27.  But  see 
New  Haven  Steam  8aw-Mlll  Co.  v. 
Fowler.  28  Conn.  103;  Hunt  v.  Nor- 
rls.  4  Mart.  (L^i.)  517;  Pennsylvania 
R.  Co.  v.  Peoples,  31  Oh.  St.  5^7),  (4) 
an  action  for  damages  for  the  bring- 
ing of  a  vexatious  suit  (Stanley  v. 
Ogden,  2  Root  (Conn.)  259),  (5)  an 
action  against  directors  of  a  bank  for 
receiving  a  deposit  therein  from 
plaintiff  when  they  knew  the  bank  to 
be  insolvent  (Baxter  v,  Nash,  70 
Minn.  20.  72  NW  799),  (6)  an  action 
for  damages  for  the  death  of  plaln- 
tlfTs  Intestate,  caused  by  defendant's 
negligence  (James  v.  Slgnell,  60  App. 
r>lv.  75,  69  NTS  680.  32  NYClvProc 
38),  (7)  and  an  action  for  misfeas- 
ance In  office  against  a  clerk  of 
court  who  has  given  no  official  bond 
(Dunlop  V.  Keith,  1  Leigh  (28  Va.) 
430.  19  AmD  755). 

18.  Kl  Paso  Nat.  Bank  t.  Fachs, 
89  Tex.  197,  34  SW  206. 

19.  Smith  V.  Armour,  17  Del.  361, 
364,  40  A  720  (where  the  court  said: 
"The  statute  therefore  in  its  express 
terms,  seems  to  be  based  upon  the  ex- 
istence of  a  subsisting  Indebtedness 
as  the  foundation  of  the  right  to  the 
writ");  Hart  v.  Barnes,  24  Nebr.  782. 
40  NW  322;  Day  v.  Bennett.  18  N. 
J,  L.  287;  Sonnesyn  v.  Akin,  12  N.  D. 
227,  97  NW  657;  El  Paso  Nat.  Bank 
V.  Fuchs,  89  Tex.  197,  34  SW  206  [rev 
(Civ.  A.)  34  SW  203]  (where  It  was 
held  that  the  persistent  use  of  the 
words  "debt"  and  "creditor"  In  the 
statute  showed  that  the  remedy  was 
not  Intended  to  apply  to  torts), 

[a]  tJiider  statutes  fonnded  on  tlie 
onstom  of  Z>ondon.  an  attachment 
will  lie  only  on  contracts,  express  or 
Implied,  for  payment  of  money,  to 
enforce  which  debt  or  Indebitatus  as- 
sumpsit can  be  maintained.  Mills  v. 
Findlay,  14  Ga.  230.  See  also  Hasard 
V.  Jordan,  12  Ala.  180. 

[b]  Action  founded  on  "any  In- 
debtednssB."— A  statute  confining  the 


remedy  by  attachment  to  "actions  or 
demands,  founded  on  any  indebted- 
ness, or  for  the  recovery  of  damages 
for  the  breach  of  any  contract,  ex- 
press or  implied,  and  the  actions 
founded  on  any  penal  statute,"  has 
no  application  to  actions  of  tort.  Fel- 
lows V.  Brown,  38  Miss.  641. 

[c]  Action  Mfor  ths  nooTeiy  of 
money." — (l)  Under  a  former  statute 
in  New  York  authorising  attachment 
in  actions  "for  the  recovery  of  mon- 
ey," It  was  held  in  some  cases  that 
the  remedy  lay  on  demands  arising  ex 
delicto  (Ward  v.  Begg,  18  Barb.  (N. 
T.)  139;  Floyd  v.  Blake,  11  AbbPr  (N. 
T.)  349,  19  HowPr  (N,  T.)  542;  Hem- 
stien  V.  Matthewson,  5  HowPr  (N.  Y.) 
196),  (2)  but  the  contrary  doctrine  Is 
supported  by  the  weight  of  authority 
(Shaffer  v.  Mason,  43  Barb.  (N.  T.) 
501,  18  AbbPr  455,  29  HowPr  55; 
Knox  v.  Mason,  26  N.  Y.  Super.  681; 
Knapp  V.  Meigs,  II  AbbPrNS  (N.  Y.) 
405;  Gordon  v.  Galley.  11  AbbPr  (N. 
Y. )  1 ;  Crossman  v.  Lindsley,  43 
HowPr  (N.  T.)  107;  Sadlesvene  v. 
Arms.  32  HowPr  (N.  T.)  280). 

[d]  "An  action  on  tit*  ease  is  not 
founded  upon  any  Indebtedness,  but 
upon  the  mere  Justice  and  conscience 
of  the  plaintiffs  right  to  recover." 
Hynson  v.  Taylor.  3  Ark.  562,  656. 

te]  TroTM  not  a  "moner  dMnand." 
rnder  a  statute  authorising  attach- 
ment only  on  money  demands,  the 
remedy  Is  not  available  In  an  action 
of  trover.  Marshall  v.  White.  8  Port 
(Ala.)  6B1. 

[f]   S«tbuu  Bot  m  "xaamaif 
nuuid.*^-^e  Baron  t.  James,  *  Ala. 
687. 

SO.  Mudge  V.  Stelnhart.  78  Cal. 
34,  20  P  147,  12  AmSR  17.  But  see 
Hardin  v.  Lee.  51  Mo.  241. 

ai.  U.  S. — Cooper  v.  Reynolds,  10 
Wall.  308,  19  L.  ed.  til  (construing 
Tennessee  statute). 

Ala. — Hadley  v.  Bryars,  68  Ala.  139. 

Iowa. — Curry  v.  Allen,  65  Iowa  818, 
7  NW  635. 

Ky. — Lagerwahl  v.  White,  164  Ky. 
162,  156  SW  1079. 

Mich. — McCrea  v.  Russell,  100 
Mich.  875,  58  NW  1118. 

Minn. — Davidson  v.  Owens,  6  Minn. 
69. 

Mo. — Pearson  v.  Gillett,  55  Mo.  A. 
312.  See  Flnlay  v.  Bryson,  84  Mo. 
664;  McDonald  v.  Forsyth.  13  Mo. 
549;  Deerlng  v.  Collins,  38  Mo.  A.  80; 
Houston  V.  Woolley,  37  Mo.  A.  15. 

Okl— Kldd  V.  Selfert,  11  Okl.  82, 
65  P  931. 

S.  C. — Carolina  Agency  Co.  v.  Gar- 
llngton,  85  8.  C.  114,  67  SB  225; 
Chitty  T.  Pennsylvania  R  Co.,  62  S. 
C.  626,  40  8E  944. 

Tenn. — Swan  v.  Roberts,  2  Coldw. 
153;  Barber  v.  Denning,  4  Sneed  268; 
Thompson  v.  Carper,  11  Humphr,  642. 

Wash. — Blacklnton  v.  Rumpf,  1 2 
Wash.  279,  40  P  1063. 

See  Cain  v.  Perfect,  89  Kan.  861, 
131  P  573. 

[a]  Meaning-  of  "right  of  action." 
— Under  a  statute  authorizing  attach- 
ment, where  the  person  having  "the 
right  of  action"  should  make  a  cer- 
tain complaint  on  oath.  It  was  held 
that  the  word?  "right  of  action"  em- 
braced demands  ex  delicto.  Lum  v. 
Steamboat  Buckeye.  24  Miss.  564. 

[b]  ■Trover. — The  remedy  by  at- 
tachment lies  In  aid  of  an  action  of 
trover.  Lewis  v.  Morse,  20  Conn. 
211. 

[c]  Mednotlon  of  iflalntlS*s  daugh- 
tSTv— tJnder  <3a.  Code  §  4624,  authoriz- 


ing attachments  In  all  cases  of 
"money  demands,"  whether  arising  ex 
contractu  or  ex  delicto,  a  claim  for 
damages  for  the  seduction  of  plaln- 
titTs  daughter  is  such  a  "money  de- 
mand" as  entitles  plaintiff  to  sue  out 
an  attachment.  (Jraves  Stroller, 
37  Oa.  32.  See  also  Brandenstein  v. 
Way.  17  Wash.  298,  49  P  611. 

[d]  PozolUo  entry  and  d«talB«T,~ 
Under  Rev.  St.  (1899)  f  3988,  author- 
izing the  issuance  of  an  attachment 
in  a  civil  action  for  the  recovery  of 
money,  an  attachment  wilt  lie  in  a 
civil  action  for  the  recovery  of  un- 
liquidated damages  for  unlawful  and 
forcible  entry.  Collins  v.  Stanley,  15 
Wyo.  282,  88  P  620,  123  AmSR  102!, 

[e]  Alienation  of  affeotlons. — Un- 
der the  New  York  statute  It  has  been 
held  that  this  writ  will  issue  in  a 
suit  for  damages  for  alienation  of 
affection.  Rouge  v.  Rouge,  14  Misc. 
421.  35  NYS  836.  2  NYAnnCas  376. 

[fl  Vnder  tho  Pennsylvania  act 
of  May  IS,  1874,  where  defendant, 
after  the  arising  of  a  liability  ex 
delicto,  removed  from  the  state  to 
avoid  service  of  process,  foreign  at- 
tachment would  lie.  Krohn  v.  Wolf, 
7  Del,  Co.  420,  7  Northampt.  Co.  18. 

[g]  Canse  arising  wholly  wltUa 
territory. — Flalnttff  In  a  civil  action 
for  damages  arising  from  tort,  where 
the  cause  of  action  arose  wholly 
within  the  limits  of  the  territory,  is 
entitled  to  an  attachment  when  de- 
fendant Is  a  nonresident  of  the  terri- 
tory. Kldd  V.  Selfert,  11  Okl.  32,  65 
P  981. 

2S.  See  Brandenstein  v.  Way,  IT 
Wash,  298,  49  P  511. 

[a]    Ooastnotlom     of  statntsi— 

Code  Proc,  (  289,  allowing  an  attach- 
ment when  the  action  is  brought  for 
damages  for  Injuries  arising  from  the 
commission  of  some  felony,  or  for  se- 
duction, has  reference  to  injuries  to 
property  as  well  as  to  the  person. 
Brandenstein  V.  Way,  IT  Wash.  293, 
49  P  511. 

23.  Kelsey  v.  Mansfield  Bank,  85 
App.  Dlv.  334,  83  NYS  281;  Barry  v. 
Fisher,  8  AbbPrNS  (N.  Y.)  369,  3» 
HowFr  521;  Scott  v.  Simmons,  84 
HowPr  (N.  T.)  68;  Smith  V.  Walker, 
6  S.  C.  169. 

[a]  Where  defendant  la  a  nonresi- 
dent, plaintiff  Is  authorized  to  sue  by 
attachment  for  conversion  of  his 
property  by  defendant.  Hitson  v. 
Hurt.  46  Tex.  Civ,  A.  860,  101  SW 
292 

[bl  What  Is  a  WTongfal  AonTer- 
slott  of  personal  property.^— A  stat- 
ute allowing  attachment  In  an  action 
for  wrongful  conversion  of  personal 
property  applies  to  (1)  a  wrongrful 
detention  of  personal  property  (Barry 
V.  Fisher.  8  AbbPrNS^ (N.  TO  8«»,  39 
HowPr  621).  (2>  a  conversion  of 
money  (Arming  v.  Honteverde,  8 
NTSt  812),  and  (8)  a  converalon  by  a 
foreign  corporation  of  its  own  stock 
(Condourls  v.  Imperial  Turkish,  etc., 
Co.,  3  Misc.  66,  22  NYS  695). 

rcl  WrongfU  detention. — ^An  at- 
tachment may  issue  in  an  action  for 
damages  for  the  detention  of  per- 
sonal property,  as  for  a  wrongful 
conversion.  Barry  v.  Fisher,  8 
AbbPrNS  (N.  Y.)  369,  39  HowPr  621. 

[d]  Olroiunstanoes  not  amoontlng 
to  wrongful  oonTsrsion  of  persowu 
property.— A  complaint  which  alleged 
that  plaintiff  deposited  certain  shares 
of  stock  as  collateral  to  a  note  on 
which  it  afflrmatlvely  appeared  that 
he  was  not  maker  or  indorser.  that  all 


For  l»t«r  OMMl*  dsrslopnis&ta  and  obanfM  in  the  law  see  cumulative  Annotations,  same  title. 
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ligenee,  fraud,  or  other  wrongful  act;**  and  where 
this  is  the  case  the  remedy  wUl  not  be  extended  by 
eimstmction  beyond  the  clear  intention  of  the  atat- 
ote." 

LiftliiU^  criminally  inciirTed.^o  Under  a  statute 
allowing  the  remedy  where  defendant's  liability" 
was  erinunally  incurred,  attaefament  will  lie  in  an 
action  to  recover  unliquidated  damages  for  assault 
and  battery,^^  to  recover  money  lost  at  gamblizLg,='^ 
or  to  recover  on  a  demand  arising  out  of  a  rape  on 
plaintiff's  daughter.^"    The  mere  commission  of  a 


criminal  offense  by  defendant  is  not,  however,  suffi- 
cient to  warrant  an  attachment  under  snch  a  stat- 
ute, but  there  must  also  have  been  some  damage 
resulting  to  plaintiff  from  such  act.'^ 

111]  F.  Liquidated  and  Unlianidated  De- 
mands.  The  remedy  by  attachment  is  not  confined 
to  eases  where  a  debt,  in  the  technical  sens^  ex- 
ists; it  extends  to  every  demand  arising  ex  con- 
tractu where  any  fixed  standard  for  determining 
the  amount  is  supplied  by  the  contract  itself  or  the 
law  acting  upon  it."^    But  as  a  general  role  no 


the  stock  of  the  corporation  having 
been  eo  deposited,  the  payee  of  the 
not*  wrongfully  took  possession  of 
the  business  of  the  company  and  de- 
■troyed  it,  and  that  on  default  on 
the  note  ihe  stock  was  sold  for  a 
nominal  sum  for  the  benefit  of  the 
payee,  did  not  state  an  action  for  the 
"wrongful  conversion  of  personal 
property,"  so  as  to  fall  within  Code 
Civ.  Proc.  I  636,  authorizing  an  at- 
tachment before  Judgment  in  such 
cases.  Dudley  v,  Armenia  Ins.  Co., 
115  App.  Dlv.  380.  too  NTS  818. 

[e)  Efleot  of  resort  to  wmng 
rsmwXy. — Where  after  an  executor's 
accounts  had  been  settled  and  the 
balance  In  his  hands  ascertained,  and 
he  had  failed  to  pay  over  such  bal- 
ance, an  action  was  brought  against 
him  for  "conversion  of  personal  prop- 
erty," It  was  held  that  an  attachment 
was  properly  granted,  being  given  by 
statute  in  such  action,  and  that  the 
fact  that  plaintiff  may  have  resorted 
to  the  wrong  remedy  did  not  affect 
his  right  to  the  writ.  The  court 
said:  'The  Jurisdiction  to  grant  an 
attachment  does  not,  we  think,  in- 
volve a  preliminary  determination  by 
the  ofUcer  to  whom  application  for 
the  writ  Is  made,  whether  In  law  the 
case  presented  by  the  complaint  will 
entitle  the  plaintiff  to  the  relief  he 
asks.  It  is  sufficient  to  authorize 
him  to  grant  the  writ  that  it  ap- 
pears that  the  action  Is  brought  for 
one  of  the  causes  where  attachment 
may  issue,  and  the  other  facts  are 
shown  which  authorize  the  process 
to  be  Issued."  Van  Camp  v.  Searle, 
117  N.  T.  IBO.  1«,  41  NE  427. 

M.  See  Bogart  v.  Dart,  26  Hun  (N. 
T.T  8»6. 

[a]  mt*  IM  an  lajary  to  persoiua 
■wpMlj. — (1)  Under  a  statute  au- 
Uiorlslng  the  remedy  in  an  action  for 
an  Injury  to  personal  property  In 
consequence  of  negligence,  fraud,  or 
other  wrongful  act  an  attachment 
will  He  In  an  action  by  one  who  has 
been  induced  to  advance  money  on 
forged  business  paper  (Bogart  v. 
Dart,  25  Hun  <N.  T.)  396).  (2)  or 
who  has  been  Induced  to  part  with 
personal  property  by  fraud  (Campion 
Card,  etc.,  Co.  v.  Searing,  47  Hun 
fN.  Y.)  237;  Whitney  v.  Hlrsch.  39 
Hun  (N.  Y.)  325;  Welller  v.  Schretber. 
11  AbbNCas  (N.  Y.)  176,  83  HowPr 
491.  See  also  Roome  v.  Jennings.  61 
N.  Y.  Super.  361.  But  see  Wittner  v. 
VonMlnden.  27  Hun  (N.  Y.)  234).  (3) 
in  an  action  by  a  gas  company  for 
damaees  caused  by  the  wrongful 
breaking  by  defendant  of  Its  gas 
pipes,  which  extended  from  Its  own 
land  and  works  under  the  streets 
thronghout  a  city,  by  which  wrong- 
ful breaking  gas  was  caused  to  es- 
cape (Newbern  Gas  Light  Co.  v. 
Lewis  Hercer  Constr.  Co.,  113  N.  C. 
649,  IS  SE  69S),  (4>  or  an  action 
wherein  It  Is  charged  that  defendants 
have  wrongfully  conspired,  by  means 
of  an  unlawful  voting  trust,  to  ex- 
ploit for  their  own  personal  advan- 
tage, and  to  the  Injury  of  plaintiff,  a 
cotnmny  of  which  plaintiff  is  a  stock 
and  bondholder,  and  have,  in  pursu- 
tnoe  of  their  purpose  and  to  the  de- 
atnictlon  of  plalntifTB'  Interest,  ren- 
dered snch  company  imolvent  (Worth 
T  Knickerbocker  Trust  Co.,  161  N.  C. 
191.  16  8B  918). 

fb]  WbMt  Bot  an  iajwer  to  pw- 
•nu  ycopMr^r.— (1)   Under  such  a 

t«C.  J.-e] 


firovlslon  an  attachment  will  not  He 
n  an  action  for  a  false  warranty  or 
a  deceit  in  the  sale  of  personal  prop- 
erty (Webb  V.  Bowler.  60  N.  C.  S«2), 
(2)  an  action  by  an  administrator  to 
recover  for  the  death  of  his  intestate 
caused  by  defendant's  negligence 
(James  v.  Slgnell,  40  tJ.  Y.  App.  Dlv. 
76,  69  NYS  680),  (3)  or  an  action  by 
a  merchant  for  damages  against  a 
broker  who,  having  been  employed 
to  sell  a  quantity  of  goods  for  plain- 
tiff, reported  a  sale  which  plaintiff  ac- 
cepted, but  afterward  repudiated  on 
the  ground  that  defendant  was  him- 
self the  purchaser,  the  goods  remain- 
ing all  the  white  In  the  plaintiffs 
hands  and  the  damages  claimed  aris- 
ing from  a  fall  In  the  market  (Roome 
V.  Jennings,  61  N.  Y,  Super.  361,  19 
NYS  825) 

as.  Addison  v.  Sujette,  50  S.  C.  192. 
27  SE  631. 

[a]  XUnatiBtlon. — S.  C.  Code  Civ. 
Proc.  I  248,  allowing  attachments  to 
Issue  In  any  action  for  the  recovery 
of  money  or  .  .  .  property,  whether 
real  or  personal,  and  for  damages  for 
the  wrongful  conversion  and  deten- 
tion of  personal  property,  or  an  ac- 
tion for  the  recovery  of  damages  for 
Injury  done  to  either  person  or  prop- 
erty." etc.,  did  not  authorize  an  at- 
tachment in  a  suit  for  slander.  Ad- 
dison V.  Sujette.  60  S.  C.  192,  27  SE 
631.  See  also  Sargeant  t.  Helmbold, 
16  S.  C.  L.  219. 

38.  Orimlnal  act  Im  bumrriiig  Ua- 
Ulltr  am  Rouad  o<  ■ttanhmsnt  see 
supra  (  94. 

m.  fa]  "ObllffatloB''  •vntnlMit 
to  "UMtllty.'" — In  the  Ohio  statute 
allowing  attachment  where  defendant 
has  "fraudulently  or  criminally  con- 
tracted the  debt  or  incurred  the  obli- 
gation" sued  on.  the  word  "obliga- 
tion" Is  equivalent  to  'Tiability." 
Sturdevant  v.  Tuttle,  22  Oh.  St.  111. 

SB.  Kirk  V.  Whitaker,  22  Oh.  St 
116:  sturdevant  t.  Tuttle,  22  Oh.  St 
111. 

as.  Jenks  v.  Richardson,  71  Fed. 
365  (construing  the  Ohio  statute); 
Wise  V.  Martin.  6  OhS&CTP  650,  7 
OhNP  660. 

30.  Kuehm  T.  Paroni,  20  Xev.  203. 
19  P  273. 

31.  Conran  v.  Fenn,  169  Mo.  A.  664. 
140  SW  82. 

3a.  U.  S. — Goldsborough  v.  Orr.  8 
Wheat.  217.  5  L.  ed.  600  (construing 
MatTland  statute);  Clark  v.  Wilson.  5 
F.  (3as.  No.  2.B41.  3  Wash.  C.  C.  660; 
Fisher  V.  Consequa,  9  P,  (Tas,  No. 
4,816,  2  Wash.  C.  G.  882  (construing 
Pennsylvania  staute). 

Ala. — Tennessee  River  Transp.  Co. 
V.  Kavanaugh,  93  Ala.  324,  9  S  395; 
Guy  v.  Lee.  81  Ala.  168,  2  S  273; 
Weaver  v.  Puryear,  11  Ala,  941. 

Ark, — Messlnger  v.  Dunham,  62 
Ark.  326.  35  SW  435;  Jones  v.  Buz- 
zard, 2  Ark.  415. 

Cal. — De  Leonis  v.  Etcheparo,  120 
Cal.  407,  62  P  718;  Dunn  T.  Mackey, 
80  Cal.  104.  22  P  64. 

Colo. — Hyman  v.  Newell,  7  Colo.  A. 
78,  42  P  1016. 

Conn. — New  Haven  Steam  Saw-MUl 
Co.  V.  Fowler,  28  Conn.  103. 

D.  C. — ^Hoover  v.  Hathaway,  20  D, 
C.  691. 

Qa. — Brown  v.  Clayton,  12  Oa.  B64. 

La. — Singer  Mfg.  Co,  v.  Johnson, 
134  La.  B90,  64  S  479:  E.  Sondhelmer 
Co.  V.  Richland  Lumber  Co.,  121  La. 
786,  46  8  806;  Hyde  v.  Hlgglns,  IK  La. 


Ann.  1;  Cross  v.  Richardson.  8  Mart. 
N.  S.  323. 

Md.— Fallnr  v.  Fee,  88  Md.  88,  84  A 
889,  56  AmSR  826.  tS  LRA  811;  Pinck- 
ney  v.  Damhmann.  78  Md.  173,  19  A 
460;  Warwick  t.  Chase,  23  Md.  164: 
Wilson  T.  Wilson.  8  aiU  192,  60  AmD 
$86. 

Mich. — Showen  t.  J.  L.  Owens  Co., 
158  Mich.  321,  122  NW  640,  133  AmSR 
376;  Roelofson  v.  Hatch,  3  Mich.  277. 

Minn. — Baumgardner  v.  •  Dowagiao 
Mfg.  Co.,  50  Minn.  381,  62  NW  964; 
Davidson  v.  Owens,  6  Minn.  69. 

Nebr.— Withers  v.  Brlttaln,  SB 
Nebr.  436,  53  NW  375. 

N.  J. — Moore  v.  Richardson,  6B  N. 
J.  L.  631,  47  A  424;  Jeffery  V.  Wooley, 
10  N.  J.  L.  123. 

N.  T.— U.  S.  V.  Qraff,  4  Hun  684, 
67  Barb.  304;  Lawton  v.  Kiel,  51 
Barb.  30,  34  HowPr  465;  Matter  of 
Marty,  3  Barb.  229;  Farquhar  v.  Wis- 
consin Condensed  Milk  Co.,  30  Misc. 
270.  62  NYS  305;  Lenox  v.  Howland, 
3  Cal.  323. 

Oh. — Landls  v.  Case,  7  Oh.  Dec  464. 
5  Oh.  N.  P.  366. 

Pa. — Snowden  v.  Fulford  Planing 
Mill  Co.,  5  Pa.  Dlst.  720,  19  Pa.  Co. 
65;  Hanson  v.  Watson.  13  WklyNC 
534. 

S.  D. — Pearsons  v.  Peters,  19  S.  D. 
162,  1«5.  102  NW  606  [clt  Cycl;  CoaU 
v.  Arthur.  5  S.  D.  274.  58  NW  675. 

Tex. — Hall  v.  Parry,  55  Tex.  Civ. 
A.  40,  118  SW  661;  Cohen  v.  Grimes, 
18  Tex.  Civ.  A.  327,  45  SW  210;  Loeh 
V.  Crow,  16  Tex.  Civ.  A.  637.  40  SW 
506 ;  Hereford  Cattle  Co.  V.  Powell,  18 
Tex.  Civ.  A.  496,  36  SW  1088. 

"There  are  many  contracts  where, 
although  the  damages  are  not  liqui- 
dated In  the  contract,  yet  by  well- 
established  rulea  of  law  they  are  ca- 
pable of  being  ascertained  definitely 
upon  proof  of  the  facts,  and  to  hold, 
that  in  all  this  class  of  oases,  the 
plaintiff  Is  debarred  of  this  remedy, 
would  be  to  defeat.  In  a  great  meas- 
ure, the  purposes  sought  to  be  se- 
cured by  its  enactment.  .  .  .  Without 
fully  deciding  this  point  which  is 
not  necessarily  raised  In  this  case, 
we  see  no  reason  why  a  demand  aris- 
ing ex  contractu,  the  amount  of 
which  is  susceptible  of  ascertain- 
ment by  some  standard  referable  to 
the  contract  Itself,  sufUclently  cer- 
tain to  enable  the  plaintiff,  by  affi- 
davit to  aver  It  'as  near  as  may  be,' 
or  a  Jury  to  find  It.  may  not  be  a 
foundation  of  a  proceeding  by  at- 
tachment." Roelofson  v.  Hatch.  8 
MJch.  277.  279. 

"The  law  as  regards  this  matter 
has  been  recently  and  fully  consid- 
ered in  Price  v.  Cox,  83  N.  C.  261. 
and  as  It  Is  impossible  to  distinguish 
the  two  cases  in  principle,  the  con- 
clusion then  reached  must  control  us 
now.  The  rule  to  be  deduced  from 
that  case  Is  that  an  attachment  may 
be  had  in  support  of  any  demand 
arising  ex  contractu,  the  amount  of 
which  Is  ascertained  or  la  ausceptlblo 
of  being  ascertained  by  some  stand- 
ard, referable  to  the  contract  Itself, 
sutnciently  certain  to  enable  the 
plaintiff  to  aver  it  In  hla  affidavit, 
or  a  Jury  to  And  It;  but  not  so.  if  the 
action  be  one  for  Unliquidated  dam- 
ages. In  which  the  contract  alleged 
furnishes  no  rule  for  ascertaining 
them,  but  leaves  the  amount  to  re- 
main altogether  uncertain  until  fixed 
by  the  Jury,  without  any  definite  rule 
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attachment  will  lie  where  the  contract  itself  does 
not  furnish  the  measare  of  defendant's  liability  and 
the  damages  claimed  are  speculative  or  so  uncertain 


that  plaintiff  cannot  swear  with  anj  certainty  to 
the  amount  that  will  be  found  due  him."  Never- 
theless there  are  a  number  of  oases  in  which  attacb- 


ot  law  to  direct  them."  Wilson  v. 
Loula  Cook  Mf^.  Co..  8S  N.  C.  6.  6. 

"It  Is  BUfllelent  that  tt  la  a  demand 
arising  ex  contractu,  the  amount  of 
which  is  or  can  be  ascertained,  so  as 
to  enable  the  plaintifF  to  aver  It  as  a 
sum  certain."  Morris  v.  Turner,  6 
PaLJ  465.  466. 

[a]  H  the  duucM  eaa  b*  re- 
dnoed  to  a  oertalnty,  although  they 
are  not  certain,  and  the  action  arose 
ex  contractu,  an  attachment  may  be 
had.  Garland  v.  Cunningham,  37  Pa. 
228. 

[b]  ntere  mnst  ^pear  m  basis 

upon  which  the  damages  can  be  de- 
termined. CeL,eonis  v.  Btchepare,  120 
Cal.  407.  52  P  718. 

[c]  For  Ulnstratloiia  of  claims 
held  raflolently  oertaln  to  warrant 
attachment  In  actions  thereon  see: 

Cal. — Hale  v.  Mllliken.  142  Cal.  134, 
75  P  653., 

Colo. — Stuyvesant  v.  "Western 
Mortg.,  etc.,  Co.,  22  Colo.  28,  43  P 
144  (a  bond  for  a  deed,  which  recited 
as  the  consideration  a  cash  payment 
to  the  grantor  and  the  payment  of 
two  certain  mortgages,  of  speciflc 
amount,  to.  the  mortgagee). 

Hd. — Steuart  v.  CHiappell.  98  Hd. 
627,  57  A  17;  Williams  v.  Jones,  S8 
Md.  &BB  (a  bond  conditioned  for  the 
payment  of  money  where,  although 
the  exact  amount  which  It  was  In- 
tended to  secure  was  not  stated  In 
the  condition,  such  amount  could  be 
ascertained  with  certainty  and  prop- 
erly verified  by  the  oath  of  plaln- 
tlflC). 

Mich. — Showen  v.  J.  L.  Owens  Co., 
158  Mich.  321.  122  NW  640,  133 
AmSR  376  (a  claim  for  damages  for 
breach  of  a  seller's  warranty  eon- 
tract  that  certain  machines,  sold  for 
a  specified  price,  should  be  free  from 
Inherent  and  mechanical  defects). 

N.  J.— Sullivan  v.  MofTat,  68  N.  J. 
L.  211,  62  A  291;  Moore  v.  Richard- 
son, «S  N.  J.  L.  531,  47  A  424  (peti- 
tion claiming  Judgment  for  a  speci- 
fied amount  under  a  contract  pro- 
viding that  plaintiff  would  furnish 
defendant  with  horses  which  de- 
fendant should  care  for  and  sell,  and 
assume  the  responsibility  for  alt 
horses  which  might  die,  and  pay 
plaintiff  for  all  horses  sold  or  ex- 
changed). 

N,  Y. — Parquhar  v.  Wisconsin  Con- 
densed Mlllc  Co.,  30  Misc.  270.  62 
NTS  S06  [ate  6S  App.  DIv.  641  mem, 
66  NYS  1130  mem]  (a  claim  for  com- 
missions  already  earned  and  for 
commissions  which  would  probably 
have  been  earned  during  the  re- 
mainder of  the  period  covered  by  the 
contract  had  defendant  continued  to 
perform  Its  part):  l^wton  v.  Kiel,  61 
Barb.  30,  34  HowPr  465  (a  claim  for 
the  breach  of  a  contract  for  the  pur- 
chase of  a  commodity,  where  the 
damages  claimed  were  the  difference 
between  the  cost  and  the  price  at 
which  the  product  was  sold). 

N.  C. — Foushee  v.  Owen,  122  N.  C. 
260,  29  SE  770  (a  claim  for  a  loss 
caused  by  the  buyer  of  goods  being 
obliged  to  sell  them  at  a  reduced 
price,  because  they  were  damaged, 
which  loss  the  seller  agreed  to  stand 
good  for). 

Tex. — Pattersen  v.  McMlnn.  (Civ. 
A.)  152  BW  223  imn  unllQUldated 
demand  for  breach  of  contract  to  ex- 
chajige  properties) ;  Woldert  v.  Ned- 
derhut  Packing  Provision  Co..  18  Tex. 
Civ.  A.  602,  46  SW  378  (a  claim  for 
the  agreed  price  of  goods  sold,  with 
Interest  from  the  date  of  delivery); 
Evans  v.  Breneman,  (Civ.  A.)  46  SW 
80  (a  claim  for  services  rendered  un- 
der an  agreement  to  pay  their  value, 
fwhich  could  be  .definitely  ascertained, 
-although  witnesses  might  differ  In  re- 
■nect  thereto);  Cohen  v.  Grimes,  18 
Twc  Civ.  A.  827,  46  SW  210  (a  claim 
•eat  money  obtained  on  an  obligation 


on  false  pretenses,  less  the  credits); 
Loeb  V,  (?row,  16  Tex.  Civ.  A.  6»7,  40 
SW  506  (a  claim  against  a  buyer  for 
refusal  to  accept  the  goods  which 
were  thereupon  sold  by  the  seller, 
who  sought  to  recover  the  difference 
between  the  contract  price  and  the 
sum  realized  at  the  second  sale); 
Fleming  v.  Stansell.  13  Tex.  CIv.  A. 
558,  36  SW  504  (a  claim  on  the  bond 
of  a  claimant  of  attached  property, 
who  had  converted  the  property,  and 
against  whom  judgment  for  the  con- 
version had  been  rendered);  Waples- 
Platter  Grocer  Co.  v.  Basham,  9  Tex. 
Civ.  A.  638,  29  SW  1118  (a  claim  un- 
der a  stipulation  In  a  draft  for  the 
payment  of  reasonable  attorney's 
fees  in  case  of  collection  by  an  at- 
torney). 

33.  U.  S.— Clark  v.  Wilson.  5  F. 
Cas.  No.  2.841,  3  Wash.  C.  C.  560  (con- 
struing Pennsylvania  statute):  Fish- 
er V.  Consequa,  9  F.  Cas.  No.  4,816,  2 
Wash.  C.  C.  382;  Zerega  v.  McDonald, 
30  F.  Cas.  No.  18,212,  1  Woods  4B6 
(construing  Georgia  Statute). 

Ala. — Guy  v.  Lee.  81  Ala.  163.  2  S 
278;  Haxard  v.  Jordan,  12  Ala.  180. 

Ark. — Messinger  v.  Dunham.  62 
Ark.  S26,  35  SW  436;  Jones  v.  Bus- 
sard,  2  Ark.  41S. 

Cral.— Hale  v.  Mllliken,  142  Cal.  134, 
76  P  663;  De  Leonla  v.  Etchepare,  120 
Cal.  407,  62  P  718;  Dunn  v.  Hackey. 
80  Cal.  104,  22  P  64. 

Colo. — Hyman  v.  Newell.  7  Colo.  A. 
78,  42  P  1016. 

D.  C. — Hoover  v.  Hathaway,  20  D. 
C.  591. 

Ga.— Mills  v.  Flndlay.  14  Ga.  230. 

III. — Steele-Wedeles  Co.  v.  Shoodoc 
Pond  Packing  Co.,  153  III.  A.  676. 

I-a. — Singer  Mfg.  Co.  v.  Johnson. 
134  La.  590,  64  S  479;  Christie  v. 
Pennsylvania  Iron  Works  Co.,  128  La. 
208,  64  S  742;  E.  Sondheimer  Co.  v. 
Richland  Lumber  Co.,  121  La.  786, 
46  S  806;  West  v.  Chew,  IS  La.  Ann. 
630. 

Md. — Steuart  v.  Chappell.  100  Md. 
538,  60  A  625;  Maryland  Agricultural 
College  V.  Baltimore,  etc.,  R.  Co.,  43 
Md.  434;  Hough  v.  Kugler,  36  Md. 
186;  Mears  v.  Adreon.  31  Md.  229; 
Warwick  v.  Chase.  23  Md.  154.  See 
also  Steuart  v.  Chappell,  98  Md.  527, 
57  A  17;  Orient  Mut.  Ins.  Co.  v.  An- 
drews, 66  Md.  371,  7  A  693;  Williams 
V.  Jones,  38  Md.  556;  McAllister  v. 
Elchengreen.  34  Md.  54 ;  State  v. 
Steibel,  31  Md.  34. 

Miss. — John  Hall  Commn.  Co.  T. 
Crook,  87  Miss.  446,  40  S  20.  1006. 

N.  J.— Sullivan  v.  Moffat,  68  N.  J. 
L.  211,  62  A  291;  Ooldmark  v.  Mag- 
nolia Metal  Co..  65  N.  J.  L.  341,  47 
A  720;  Heckscher  v.  Trotter.  48  N. 
J.  L.  419,  6  A  681;  Cheddick  v.  Marsh, 
21  N.  J.  L.  463:  Day  v.  Bennett.  18 
N.  J.  L.  287;  Hoy  v.  Brown,  16  N.  J. 
L.  157;  Barber  v.  Robeson.  15  N.  J, 
L.  17;  Jeflery  v.  Wooley,  10  N.  J.  L. 
123;  Bray  v.  General  Engineering  Co., 
75  N.  J.  Eq.  443,  78  A  563;  Cocks  v. 
Varney.  4B  N.  J.  Eq.  72,  17  A  108. 
But  see  Dlckerson  v.  SImms,  1  N.  J. 
L.  199. 

N.  T. — Haebler  v.  Bernharth,  115 
N.  T.  459,  22  NE  167;  Dudley  v.  Ar- 
menia Ins.  Co.,  116  App.  Div.  380,  100 
NYS  818;  U.  S.  v.  Graff,  67  Barb.  304; 
Lawton  v.  Kiel,  51  Barb.  30,  34 
HowPr  465;  Mallon  v.  Rothschild.  38 
MlBc.  8,  76  NTS  710;  Story  v.  Ar- 
thur, 35  Misc.  244,  71  NYS  776;  Par- 
quhar V.  Wisconsin  Condensed  Milk 
Co..  30  Misc.  270,  62  NYS  305;  White 
V.  Goodson  Type  Casting,  etc..  Mach. 
Co..  24  NYClvProc  411;  Lawton  v. 
Rell,  34  HowPr  465.  See  also  Aus- 
trian Bentwood  Furniture  Co.  v. 
Wright.  43  Misc.  616.  88  NYS  142. 

N.  C. — WInfree  v.  Bagley,  102  N. 
C.  616,  9  8E  198;  Wilson  v.  Louis 
Cook  Mfg.  Co.,  88  N.  C.  5;  Deaver  t. 
Keith,  27  N.  C.  874;  Hogg  V.  Booth, 
24  N.  C.  282. 


Pa.— Strock  v.  Little,  46  Pa.  41«; 
Redwood  V.  Consequa,  t  Browne  11; 
Snowden  v,  Pultora  Planing  Mill  (ja. 
6  Pa.  Dlst.  720.  19  Pa.  Co.  66;  Inter- 
national Oil  Works  V.  Wells,  7  Fl 
Co.  271;  Walker  v.  Beury,  7  Pa.  (^ 
268;  Isett  v.  Binder.  2  Cheat.  Co.  130. 

R.  L— Mains  v.  Lederer,  24  R.  1.  it. 
61  A  1044.  96  AmSR  702,  59  LRA  954. 

Tex. — Klldare  Lumber  Co.  v.  At- 
lanta Bank,  91  Tex.  95.  41  8W  64;  El 
Paso  Nat.  Bank  v,  Fuchs.  89  Tex.  197, 
34  SW  206;  Hochstadler  v.  Sam,  71 
Tex.  315,  11  SW  408;  McKay  y.  El- 
der.  (CIv.  A.)  92  SW  268;  Pelker  v. 
Douglass,  (CIv.  A.)  67  SW  323:  Bvau 
V.  Breneman,  (CIv.  A)  46  SW  80; 
Fleming  v.  PrIngle,  21  Tex.  CIv.  A. 
225,  51  SW  553;  Hereford  Cattle  Co. 
V.  Powell,  13  Tex.  CIv.  A.  496,  S6  SW 
1038;  WapIes-PIatter  Grocer  Co.  v. 
Basham.  9  Tex.  CIv.  A.  638.  29  SW 
1118;  Stiff  v.  Fisher.  2  Tex.  Civ.  A 
346.  21  SW  291. 

Wis. — Adklns  V.  Loacks,  107  Wta. 
587,  83  NW  934. 

Ont.— Clock  V.  Alfleld,  fi  U.  a  a 
B.  O.  S.  504. 

[a]  Wlisn  tfe  Is  appazMt,  from  an 
examination  of  the  terms  and  condl' 
tlons  of  the  agreement,  which  are 
numerous  and  complicated.  embracliiK 
many  things  to  be  done  and  per- 
formed by  the  parties  respectively, 
that  the  damages  for  Its  breach  are 
wholly  unliquidated  and  cannot  be 
stated  as  a  fixed  definite  sum  of 
money,  an  attachment  cannot  be  had. 
Hough  V.  Kugler,  36  Md.  ISO. 

lb]  BTsn  thoiigli  an  aotloa  of  as- 
sumpsit Is  broogbt  and  may  be  main- 
tained for  unliquidated  damages,  an 
original  attachment  will  not  lie 
therefor.  Steele-Wedeles  Co.  v.  Shoo- 
doc Pond  Packing  Co..  163  III.  A 
576. 

[c]  Vliw*  aflldaTlt  snffldeat  to 
«u  oat  ballahlo  pzooess  oonld  be 
made. — An  attachment  will  be  grant- 
ed under  the  Absconding  Debtor's  Act 
only  for  sums  certain,  where  such  an 
afndavit  could  be  made  as  would  en- 
able a  plaintiff,  without  a  Judge's 
order,  to  sue  out  bailable  process. 
Clock  V.  Alfleld,  5  U.  C.  Q.  B.  O.  & 
504. 

[d]  Then  an  aoooutlBg'  is  aecss* 

sarj  to  determine  the  amount,  at- 
tachment will  not  lie.  Ackroyd  v. 
Ackroyd,  20  HowPr  (N,  T.)  93; 
Hawes  v.  Clement.  64  Wla.  162,  2S 
NW  21. 

[e]  Vftr  tUutnthms  of  olalms 
luU  too  naesrtala  to  warrant  attach- 
ment in  actions  thereon  see  following 
cases:  Bllck  v.  Mercantile,  etc.,  Co.. 
113  Md.  487,  77  A  844  (a  claim  for 
services):  Hough  v.  Kugler,  36  Md. 
186  (a  claim  arising  out  of  the  al- 
leged breach  of  a  covenant  In  cer- 
tain articles  of  agreement  for  the 
exchange  of  property,  which  con- 
tained numerous  and  complicated 
terms  and  conditions,  emoraclng 
many  things  to  beperformed  by  the 
parties  thereto);  Warwick  v.  chase, 
23  Md.  154  (a  claim  against  agents 
for  not  selling  a  cargo  of  flour,  and 
investing  the  proceeds  in  coffee,  the 
amount  of  damages  being  ascertained 
by  a  hypothetical  account  purporting 
to  show  what  profits  might  have  been 
upon  sale  of  the  coffee);  Bray  v.  Gen- 
eral Engineering  Co.,  76  N.  J.  Eq.  443. 
78  A  663  (a  claim  for  damages  for 
breach  of  a  covenant  in  a  deed 
against  encumbrances);  Heckscher  v. 
Trotter.  48  N.  J.  L.  419,  5  A  661  (a 
claim  for  breach  of  covenant  by  a 
lessee  to  mine  and  remove  a  specified 
amount  of  ore  annually):  Story  v. 
Arthur,  35  Misc.  244,  71  NTS  776  (a 
claim  for  services  in  procuring  an 
exchange  of  property,  there  being  no 
facts  set  forth  showing  that  plain- 
tiffs were  Injured  In  an  ascertainable 
amount);  Walker  v,  Beury,  7  Pa.  Co. 
268  (a  claim  for  unadjudteated  dam- 
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ment  has  been  considered  available,  although  the 
amount  which  plaintiff,  if  snccessful,  should  recover 
could  not  be  definitely  stated.'^ 

112]  Gt.  Demanda  Not  Matured— 1.  Rule  in 
Auenee  of  Bxptaaa  Statutory  Provision — a.  In  Oen- 
aiaL  The  general  mle  ia  that,  unless  the  statute 
expressly  so  provides,  the  remedy  by  attaehment  is 
not  available  in  respect  to  a  demand  which  is  not 
due  and  payable^"  and,  if  an  attaehment  ia  issued 
upon  such  s  demand  without  statutory  authority,  it 

ages  arising  from  the  cutting  of  tim- 
ber from  lands  in  dispute). 

[f]  AaUou  for  penalty. — ^Wbere  a 
sum  named  In  a  contract  Is  In  the 
nature  of  a  penalty  rather  than  liqui- 
dated damages,  no  attachment  will  lie 
in  an  action  therefor.  Hou^  t. 
Kueler,  36  Md.  186;  State  v.  Beall, 
t  U&rr.  &  M.  (Md.)  347;  Cheddlck  v. 
Harsh,  21  N.  J.  L.  463. 

It}  Actions  for  MttlMunt  of 
putasHhlp  atMMmntir. — An  attach- 
ment will  not  lie  In  an  action  for  the 
settlement  of  partnershh)  accounts 
before  any  liquidation  of  the  same, 
where  from  the  nature  of  the  busi- 
ness It  is  Impossible  for  plaintiff  to 
swear  with  any  certainty  to  the 
amount  that  vtll  be  found  due  to  him 
on  a  final  settlement  Barrow  v.  He- 
Donald.  12  La.  Ann.  110;  Johnson  v. 
Short,  2  La.  Ann.  277;  Brineyar  v. 
Grlffln,  2  Ann.  1B4;  Levy  v.  Levy, 
11  La.  677. 

[h]  Atta«luuent  lies  In  an  action 
on  an  unliquidated  demand  for 
breach  of  contract  to  exchange  prop- 
erties. Patterson  v.  McHlnn,  (Tex. 
Civ.  A.)  152  SW  223.  ^  ^  ^ 

34.  Bee  Smith  v.  Armour,  17  Del. 
361  40  A  720;  Dlrickson  v.  Showell, 
7J  Md.  49,  28  A  898;  Steen  v.  Norton, 
45  Wis.  412;  Collins  v.  Stanley.  15 
Wyo.  282.  88  P  620,  122  AmSR  1022. 

[a]  VnoerUlJi  damaffM  from 
taMoh  of  oontraottf— An  attachment 
lies  for  damages  growing  out  of  a 
breach  of  contract,  even  where  they 
are  purely  uncertain.  Hall  Commn. 
Co.  V.  Crook.  87  Miss.  445,  40  3  20, 
IMS:  Fouflheo  v.  Owen,  122  N.  C.  360. 
19  SB  770;  Judd  v.  Crawford  Gold 
MIn.  Co..  120  N.  C.  897,  27  SE  81. 

[b]  iHunages  VMrnlUng  from 
crime. — If  the  debt  was  criminally 
contracted,  an  attachment  may  be 
had.  although  the  damages  are  un- 
liquidated. Creasser  v.  Toung,  31  Oh. 
|i.  S7^  Sturdevant  v.  TntUe,  22  Oh. 

re]  AoUm  voom  attHkueirt  bond. 
—In  an  action  upon  an  undertaking 
In  an  attachment  proceeding  an  at- 
tachment may  Issue,  although  the 
anuntnt  of  the  damages  Is  not  cer- 
tain. Withers  v.  Brittaln.  85  Nebr. 
4a<.  58  NW  275. 

[d]  AbsooBdliW  debtor.— An  at- 
tachment may  bo  had  for  unliquidated 
damages  when  the  debtor  has  ab- 
sconded. Lenox  v.  Rowland,  3  CaL 
(N.  T.)  323. 

[e]  AetlOB  for  tort — Tt  la  not  nec- 
essary In  order  that  plaintiff  may 
have  an  attachment  that  the  dam- 
ages should  be  capable  of  definite 
estimation.  Cain  v.  Perfect,  89  Kan. 
3S1.  181  P  573. 

[f]  la  J^nlalaaa  (D-  tbe  prop- 
erty of  a  debtor  may  be  attached  in 
the  hands  of  a  third  person  by  his 
creditor,  whether  the  amount  Is  liqui- 
dated or  not.  if  the  creditor  states 
positively  the  amount  which  he 
claims.  Morgan's  Louisiana,  etc.,  R. 
Co.  V.  Stewart,  119  La.  392,  44  S  138. 
II)  In  a  purchaser's  action  for 
breach  of  contract,  the  margin  be- 
tween the  market  price  per  acre  and 
the  contract  price  is  a  sufflclently 
certain  basis  for  fixing  the  amount 
of  the  debt  on  which  to  predicate  an 
ntachment  under  Code  Prac.  art  242, 
anthorislng  attachment  where  the 
ereditor  positively  states  the  amount 
^Imed.  Singer  iSfte,  Co.  v.  Johnson, 
114  La.  S90.  U  S  m. 


is  void.'* 

[$  113]  b.  Beadssion  of  Contract  by  Plaintiff. 
Where  a  party  to  a  contract  not  yet  matured  is 
guilty  of  fraud  or  other  conduct  entitling  the  other 
party  to  rescind,''  and  the  latter  does  rescind,  a 
cause  of  action  arises  in  his  favor  which  is  imme- 
diately enforceable,  and  if  such  cause  of  action, 
left  to  plaintiff  after  rescission,  is  of  a  nature  to 
warrant  the  issue  of  an  attachment,''  he  may  re- 
sort to  that  remedy,  notwithstanding  the  immatnr- 


Tg]  In  Sonth  OaroUsa,  a  warrant 
of  attachment  may  Issue  In  an 
action  for  unliquidated  damages 
sounding  In  tort.  Chltty  v,  Penn- 
sylvania R.  Co.,  62  8.  C  62«,  40  SB 
944. 

3B,  Cal. — Davis  v.  E^ppinger,  18 
Cal.  378,  79  AmD  184.  See  also  Pat- 
rick V.  Montader,  13  Cal.  434. 

111.— Schilling  V.  Deane.  36  III. 
A.  513. 

Ky.— Klelne  v.  Nle,  88  Ky.  B42.  11 
SW  690,  11  KyL  B8S;Oarvey  v.  Gar- 
vey,  11  Ky.  Op.  910;  Whalen  V.  John- 
son, 3  Ky.  Op.  141. 

Mass. — Swift  V.  Crocker,  21  Pick. 
241;  Pierce  v.  Jackson.  6  Mass,  242. 

Mich. — ^Hlnchman  v.  Town,  10 
Mich.  608;  Hale  t.  Chandler,  3  IClch. 
631;  Galloway  t.  Holmes,  1  Dougl. 

Miss. — ^Henderson  ▼.  Thornton,  S7 
Miss.  448,  76  AmD  70. 

Nebr. — ^Dayton  SpIce-MUIs  Co,  T. 
Sloan.  46  Nebr.  622,  68  NW  1040, 

N.  T. — Herrmann  v.  New  York,  180 
App.  Dlv.  681.  114  NTS  1107:  Johnson 
v.  Buckel,  C6  Hun  601,  20  NTS  566; 
Smadbeck  v.  SIsson,  66  HowPr  225; 
Rellly  V.  SIsson,  66  HowPr  224. 

Pa. — Under  the  Pennsylvania  act 
of  1869,  an  attachment  will  not  lie 
for  a  debt  not  due  (Jones  v.  Brown, 
167  Pa.  395,  31  A  647  [aff  8  Pa.  DisL 
294,  IB  Pa.  Co.  202];  Shaw  v.  Sbup- 
pel,  4  Walk.  181;  Coaks  v.  White,  16 
Phila.  295.  11  Wkly  NC  271);  but  un- 
der the  domestic  attachment  act  It 
was  held  that  the  remedy  was  avail- 
able, although  the  debt  was  not  due 
and  payable  (McCuHough  v.  Qrishob- 
ber.  4  Watts  &  S.  201  [overr  Pratt  v. 
Styer,  1  Browne  282]). 

Va, — BatcheWer  v.  White.  80  Va. 
103:  McCluny  v.  Jackson.  6  Gratt.  (47 
Va.)  96.  But  see  Williamson  v. 
Bowie,  6  Munf.  (20  Va.)  176. 

Wis. — Adklns  V.  Loucks,  107  Wis. 
587,  83  NW  934. 

Ont. — Kyle  v.  Barnes,  10  Ont.  Pr. 
20. 

[a]    Vnless  part  of  the  deM  is  due, 

there  can  be  no  attachment.  Schill- 
ing v.  Deane,  36  111.  A.  513. 

[bl    Th*  cdeA  of  th*  court  had  no 

power,  prior  to  the  amendment  of 
April  6,  1888,  to  i  238  of  the  code,  to 
gra^t  an  attachment  for  a  debt  not 
due,  Klelne  v.  Nle.  68  Ky.  642,  11  SW 
590,  11  KyL  682. 

[c]  BffMt  of  aWadhiH—t  am 
•gmaiat  otaur  ovMUtoca^d)  It  has 
been  held  that  an  attachment  Is- 
sued before  the  maturity  of  the 
debt  Is  prima  facie  void  as  against 
a  subsequent  attachment  (Patrick 
V.  Montader,  13  Cal.  434),  (2)  and 
as  against  creditors  whose  rights 
are  Injuriously  affected  by  It  (Davis 
V.  ES)Pinger,  18  Cal.  378.  79  AmD 
184),  (3)  But  It  has  also  been  held 
that,  notwithstanding  the  debt  upon 
which  the  attachment  was  Issued 
was  not  due  at  the  Institution  of  the 
suit,  a  subsequent  attaching  creditor 
could  not  by  Intervention  postpone 
the  lien  of  the  first  attachment  to  his 
own,  unless  It  had  been  fraudulently 
obtained.  Coghlll  v.  Marks.  29  Cal. 
673. 

[d]  OlroTimstsiio—  undar  wUdt 
detnaad     oonaUersd  matnrea. — (1) 

Where  a  foreign  corporation  sold 
grain  to  a  domestic  partnership  and 
delivered  grain  of  a  quality  Inferior 
to  that  contracted  for,  the  pur- 
chaser's demand  tor  damages  became 


due  Immediately  upon  the  delivery  of 
the  grain  and  the  payment  of  the 
agreed  price,  and  hence  the  purchaser 
was  entitled  to  sue  out  an  attach- 
ment at  that  time.  John  Hall 
Commn.  Co.  v.  Crook,  87  Miss.  446,  40 
S  20,  1006.  (2)  Where  plaintiff  and 
others  agreed  to  become  sureties  for 
defendant  on  certain  notes,  which 
they  executed  and  delivered  to  de- 
fendant,   who,    without    signing  as 

f>rlnclpal  as  he  had  agreed  to  do,  de- 
Ivered  them  to  the  payee  and  ob- 
tained the  money,  and  on  the  ma- 
turity of  such  notes  plaintiff  and  hla 
cosureties  executed  renewal  note^ 
which  there  was  no  agreement  that 
defendant  should  pay.  It  was  held 
that  defendant,  upon  breaching  his 
agreement  by  failing  to  sign  the 
original  notes  as  principal,  became 
at  once  a  debtor  for  the  amount  re- 
ceived from  the  payee,  so  that  plaln« 
tiff  and  his  cosureties  could  maintain 
attachment  against  him,  and  that.  If 
plaintiff  and  the  others  who  signed 
the  original  notes  were  originally 
liable  as  sureties,  their  liability  as 
such  was  extinguished  when  they  ex- 
ecuted the  renewal  notes,  and  there- 
after they  had  a  matured  cause  of  ac- 
tion against  defendant  for  his  failure 
to  discharge  the  original  notes,  on 
which  they  might  maintain  attach- 
ment. Anderson  t.  Therok  139  Iowa 
632,  118  NW  47. 

36.  Klelne  v.  Nle,  88  Ky.  642.  11 
SW  590.  11  KyL  583. 

[a]  As  against  creditors  whose 
rights  might  be  injuriously  affected, 
such  an  attachment  is  void.  Davis 
v.  Bpplnger.  IB  Cal.  378,  79  AmD 
184. 

37.  See  Meyers  v.  Rauch,  4  Pa. 
Diet.  333  (holding  that  attachment 
would  not  lie  for  a  debt  not  due,  un- 
less the  fraud  in  contracting  the  debt 
was  such  that  the  creditor  could  re- 
scind the  contract). 

38.  See  Lederer  v.  Rosenthal,  92 
Wis.  285.  74  NW  971. 

tal  Demand  not  antbotlxliur  at- 
taobment. — Where  plaintiff  sold  on 
credit,  taking  notes  In  extension  of 
the  time  of  payment.  It  was  held  that 
he  could  not  rescind  the  contract  and 
sue  for  the  contract  price,  but  that 
his  only  remedy  after  such  resctsslon 
was  replevin  for  the  goods  or  trover 
for  their  value,  in  neither  of  which 
actions  could  attachment  be  main- 
tained under  the  Pennsylvania  stat- 
utes. Jones  T.  Brown,  167  Pa,  895, 
31  A  647. 

[h]  Cause  of  action  In  tort  aris- 
ing from  rescission. — Where  plain- 
tiff, by  rescinding  an  Immatured  con- 
tract for  fraud,  has  acquired  a  cause 
of  action  sounding  In  tort,  he  can 
not,  by  waiving  the  tort,  transform  it 
back  Into  an  Implied  contract,  and  by 
such  juggling  entitle  himself  to  an 
attachment  as  upon  a  matured  con- 
tractual obligation.  Emerson  v.  De- 
troit Steel,  etc.,  Co.,  100  Mich.  127,  68 
NW  659. 

Ccl  Cannot  attach  on  strsngtai.of 
rssolnded  contract. — Plaintiff  cannot 
rescind  the  contract  and  at  the  same 
time  maintain  his  attachment  on  the 
strength  of  it.  If  ho  elects  to  sue 
on  the  express  contract  he  must  wait 
until  its  maturity,  In  the  absence  of 
any  statute  to  the  contrary.  John- 
son V.  Buckel,  65  Hun  601,  20  NTS 
666.  See  also  Jones  v.  Brown,..  167 
Pa.  396,  SI  A  647. 
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ity  of  the  rescinded  contract.'* 

1I4J  2.  Statutes  Authorizmg  Attacbment— a. 
In  QeneraL  In  a  number  of  states  provision  has 
been  made  by  statute  for  the  issue  of  attachments 
in  certain  cases  where  the  demand  sued  on  is  not 
yet  due.'"    Such  statutes  usually  limit  the  remedy 

39.  U.  S. — Perry  v.  Sharpe,  8  Fed. 
IB. 

Ala. — Russell  t.  Oregory,  62  Ala. 
464. 

Cal. — Patrick  v.  Montader,  13  Cal. 
434. 

Ga. — Cohen  v.  Laeky,  102  Oa.  846, 
30  SE  531. 

Md. — Summera  v.  Obemdorf,  73  Md. 
812.  20  A  1068. 

N.  Y. — Muser  v.  Liaaner,  67  HowPr 
609. 

Pa. — Schack  v.  Loucheim,  1  Pa. 
Cas.  111.  1  A  429;  Llpplncott  v.  Pren- 
dergast,  2  Del.  Co.  322. 

Tenn. — Douglas  v.  Bank  of  Com- 
merce, 97  Tenn.  133.  36  8W  874. 

[a]  AppUcaUOBs  of  mla^ — (1) 
The  rule  has  been  applied  In  an  ac< 
tlon  for  deceit  whereby  plaintiff  was 
Induced  to  sell  goods  on  credit,  the 
statute  authorising  attachment  In 
such  an  action  (Perry  v,  Sharpe,  8 
Fed.  15),  (2 )  an  action  to  recover 

Eurchase  money,  where  the  vendor 
ad  disabled  himself  from  complying 
with  his  contract  to  deliver  goods 
(Russell  V.  Gregory,  62  Ala.  464),  (3) 
and  an  action  baaed  on  the  original 
debt  in  payment  of  which  plaintifF 
had  received  paper  which  proved 
unbankable  (Douglas  v.  Bank  of 
Commerce,  97  Tenn.  133,  36  SW 
874). 

40.  U,  S. — Perry  v.  Sharpe,  8  Fed. 
15;  Ely  v.  Hanks.  8  F.  Cas.  No.  4,430. 

I  WeatLMonth  107  (both  caaes  con- 
struing Ohio  atatute). 

Ala. — Ware  v.  Seasongood,  92  Ala. 
152.  9  S  13S;  Russell  v.  Gregory,  62 
Ala.  454. 

Fla. — Lord  v.  F.  M.  Dowting  Co., 
52  Fla.  313,  42  8  585;  Zinn  v.  Dzia- 
lynski,  13  Fla.  597. 

Ga. — Levy  v.  MUIman,  7  Ga.  167; 
Selleck  v.  Twpsdall.  Tiudl.  19*!. 

Iowa. — Brown  v.  Cairns,  107  Iowa 
727.  77  NW  478;  Bacon  v.  Marshall,  37 
Iowa  581;  Brace  v.  Grady,  36  Iowa 
862;  Stacy  v.  Stichton,  0  Iowa  399; 
Churchill  V.  Fulllam,  8  Iowa  45;  Dan- 
forth  V.  Carter,  1  Iowa  646. 

Kan.— Nelson  v.  Stall,  65  Kan.  686, 
68  P  617,  70  P  B90. 

Ky.— Hey  v.  Harding.  53  SW  33. 
21  KyL  771;  Schnabel  v.  Jacoba,  105 
Ky.  774,  49  SW  774,  20  KyL  1596; 
Klelne  v.  Nie,  88  Ky.  542.  11  SW  590, 

II  KyL  683. 
La. — Barrlere  v.  Peste,  9  La.  Ann. 

B3B;  Blanchard  v.  Qrousset,  1  La.  Ann. 
96;  Irish  v.  Wright.  8  Rob.  428;  Ty- 
son V.  Lansing.  10  La.  444:  FIsk  v. 
(Thandler,  7  Mart.  24.  See  R  Sond- 
heimer  Co.  v.  Richland  Lumber  Co., 
121  La.  786,  46  S  806. 

Hich. — Chase  v.  Wayne  Clr.  Judge. 
118  Mich.  358,  76  NW  918;  Mosher  v. 
Bay  Clr.  Judge,  108  Mich.  503.  66 
NW  384 ;  Gunn  Hardware  Co.  v. 
Denlson,  83  Mich.  40.  46  NW  940. 

Miss. — Yale  V.  McDaniel.  69  Miss. 
337,  12  8  556. 

Md. — National  Tube  Works  Co.  v. 
Ring  Refrigerating,  etc..  Co..  201  Mo. 
80.  98  SW  620;  Kills  V.  Harrison,  104 
Mo.  270,  16  SW  198. 

Nebr. — Cox  v.  Peoria  Mfg.  Co.,  42 
Nebr.  660.  60  NW  933;  Armstrong  v. 
Lynch,  29  Nebr.  87,  45  NW  274. 

Oh. — Brannin  v.  Smith.  2  DIsn.  486; 
Smend  V.  Chrlafleld.  t  Handy  442,  12 
Oh.  Dec.  (Reprint)  227. 

Pa. — McCullouRh  v.  Grishobber,  4 
Watts  &  S.  201;  Jonea  v.  Brown,  3  Pa. 
Diet.  294 ;  Lewis  v.  Lehman,  2 
LackLegN  101;  Coates  v.  White,  15 
Phila.  295. 

S.  C. — Ex  p.  Chase,  62  S.  C.  353, 
38  SE  718. 


on  such  demands  within  specified  limits  preaeribing 
the  conditions  which  must  exist  to  authorize  it,*' 
and  where  the  grounds  on  which  the  attaclimenC 
may  issue  in  this  class  of  cases  are  specially  enu- 
merated, the  remedy  is  available  only  where  one  or 
more  of  the  specitied  grounds  exists.**  Generally 


Tenn. — McBee  v.  Bearden,  7  Lea 
731;  Greene  v.  Starnes,  1  Helsk.  582; 
Swan  v.  Roberta,  2  Coldw.  153;  How- 
ell V.  Cobb,  2  Coldw.  104,  88  AmD  591. 

Tex. — Cleveland  v.  Boden,  63  Tex. 
103;  Cox  V.  Relnhardt,  41  Tex.  591; 
Pioneer  Sav,,  etc.,  Co.  v.  Peck.  20  Tex. 
Cfv.  A.  Ill,  49  SW  160:  Rabb  v. 
White,  (Civ.  A.)  45  SW  850;  Sims  v. 
Howell  Broa,  Shoe  Co.,  (A.)  15  SW 
120;  Mack  V.  Jamea,  1  Tex.  A.  Civ. 
Cas.  5  647. 

Wash. — Caratens  v.  Milo.  40  Wash. 
335,  82  P  410:  Cox  v.  Dawson,  2  Wash. 
381,  26  P  973. 

W.  Va.— Roberts  v.  Burns,  48  W. 
Va.  92.  36  SE  922,  86  AmSR  17;  Mil- 
ler V.  Zelgler,  44  W,  Va.  484,  29  SE 
981,  67  AmSR  777. 

Wis. — Lederer  v.  Rosenthal.  99  Wis. 
235,  74  NW  971. 

Wyo.— Grain  v.  Bode,  6  Wyo.  266, 
39  P  747. 
Ont. — Stuart  v.  Gough,  15  OnL  66. 

[a]  OonrtltutlOBaUtir  of  rtatat*.^ 
A  statute  authorising  the  commence- 
ment of  an  action  by  attachment  be- 
fore the  maturity  of  the  debt  is  not 
In  conflict  with  a  constitutional  pro- 
vision that  the  legislature  shall  pass 
no  bin  of  attainder,  ex  post  facto  law, 
or  law  impairing  the  obligation  of 
contracts.  Mosher  v.  Bay  Clr.  Judge, 
108  Mich.  503.  66  NW  384. 

[b]  Eqnltabls  attaolmwBt. — ^Under 
Ala.  Code  (18S6)  I  3498.  providing 
that  a  court  of  equity  may  issue  an 
attachment  on  equitable  demands  In 
any  case  In  which  an  attachment  at 
law  Is  authorized,  and  S  2329,  allow- 
ing the  iasue  of  an  attachment  on  a 
debt  not  due,  an  equitable  attach- 
ment might  be  properly  Issued  on  an 
immatured  debt.  Ware  v.  Seaaon- 
good,  92  Ala.  152,  9  S  138. 

[c]  Attachment  salt  may  m 
brosjrlit  on  not*  iMfors  uatarltj'. — 
Rabb  V.  White,  (Tex.  Civ.  A.)  45  SW 
850. 

[d]  siaoMtlon  of  oonrt  or  Jndgs. 

—(1)  The  issue  of  a  writ  of  attach- 
ment upon  a  debt  not  due  because  of 
the  fraudulent  intent  of  the  debtor 
is.  under  the  Nebraska  statutes,  dis- 
cretionary with  the  court  or  Judge, 
Cox  V.  Peoria  Mfg.  Co.,  42  Nebr.  660. 
60  NW  933.  (2)  The  remedy  of  at- 
tachment on  claims  not  due,  given  by 
Code  Civ.  Proc.  Ij  230.  231.  Is  not 
a  matter  of  grace,  in  the  discretion 
of  the  court,  but  a  right  given  the 
creditor.  Nelson  v.  Stull,  68  Kan. 
586,  68  P  617.  70  P  690. 
_  [e]  Bobt  eontraotad  tbronvlL 
rrand  aaA  falsa  rsptMaatatloaa.^ — 
Where  goods  were  sold  under  an 
agreement  as  to  their  value,  and  also 
as  to  the  time  when  they  should  be 
paid  for,  the  fact  that  such  debt  was 
contracted  through  fraud  and  false 
representations  by  the  debtor  will  not 
preclude  an  attachment,  under  Code 
Civ.  Proc.  gg  250,  255b,  providing 
that  a  warrant  of  attachment  may  Is- 
sue, where  It  appears  that  a  cause  of 
action  exists  for  a  debt  not  due 
against  defendant,  who  has  assigned, 
disposed  of,  or  secreted,  or  Is  about  to 
assign,  dispose  of,  or  secrete,  hia 
property  with  intent  to  defraud  his 
creditors.  Ex  p.  Chase.  62  S.  C.  853. 
38  SE  718. 

[f]  SsM  Inonrrad  for  proparty  ob- 
talnsd  nndsr  falss  pretsnssa. — Comp. 
L.  5  4995  subd  3,  authorizing  the  Is- 
suance of  an  attachment  where  the 
"debt"  was  incurred  for  property  ob- 
tained under  false  pretenses,  and  S 
5014  subd  2,  providing  that  a  cred- 
itor may  bring  an  action  on  a  claim. 


S.  D. — Finch  V.  Armstrong.  9  S.  D.  and  have  an  attachment  against  the 
256.  68  NW  740:  Foley-wa  da  worth  property  of  the  debtor,  where  the 
Impl.  Co.  V.  Porteous.  8  S.  D.  74.  65  ,  debt  was  Incurred  for  property  ob- 
NW  429;  Deerlng  V.  warren,  1  8.  D.  tained  under  false  pretenses,  au- 
86,  44  NW  1068.  I  thortse  the  issuance  of  an  attachment 


in  an  action  on  a  matured  or  immi- 
lured  debt  Incurred  for  property  ob- 
tained under  false  pretensea.  Finch 
V.  Armstrong.  9  S.  D.  255,  68  NW  740. 

41.  See  Moore  v.  Dickeraon.  44 
Ala.  485. 

[  a  ]  OoBtbigent  UaWUtlM^ A  sUt- 
ute  allowing  attachment  for  a  de- 
mand not  due  does  not  apply  where 
defendant's  liability  Is  contingent 
only.  Tanner,  etc..  Engine  Co.  v. 
Hall.  22  Fla.  391;  nils  v.  Harrison. 
104  Mo.  270,  16  SW  198.  As  to  con- 
tingent demands  generally  see  infra 
i  116. 

[b]  Actions  for  "ooUooUoa  of  s 
debt,"— Under  Ala.  Civ.  Code  (1S96) 
g  524,  attachment  will  issue  before 
maturity  of  the  obligation  only  where 
the  action  is  one  to  enforce  the  "col- 
lection of  a  debt;"  and  conaequentlr 
the  remedy  is  not  available  against 
one  who  has  agreed  to  deliver  cotton 
at  a  future  date,  such  demand  not 
being  a  "debt."  Moore  v.  Dickeraon. 
44  Ala.  485. 

[c]  Showlair  raasoas  for  Intrns- 
dlate  Issue. — Under  3  Howell  Annot 
St.  Mich,  g  fi016a.  in  order  to  obtain 
an  attachment  on  a  debt  not  due.  It 
must  be  shown  to  the  satisfaction 
of  the  Judge  that  reasons  exist  for 
the  immediate  issue  of  the  wrIL  In 
addition  to  the  reasons  required  In 
cases  of  debts  past  due.  Chase  v. 
Wayne  Clr.  Judge,  118  Mich.  368.  78 
NW  913;  Mosher  v.  Bay  Clr.  Judge, 
108  Mich.  503,  66  NW  384;  Pierce  v. 
Johnson.  93  Mich,  125,  53  NW  16.  18 
LRA  486;  Rlpon  Knitting  Works  v. 
Johnson.  93  Mich.  129.  53  NW  17; 
Howell  v.  Dlckerman,  88  Mich.  861, 
50  NW  306, 

42.  U.  S.— Black  v.  Zacharle,  3 
How.  483,  11  L.  cd.  690  (conatrulng 
Louisiana  atatute). 

Oa.— Levy  v.  Mtllman.  7  Ga.  167. 

Ind. — Rosa  v.  Stockwell,  19  Ind.  A 
86.  49  NE  50. 

Iowa. — Allerton  v.  Eldrldge,  66 
Iowa  709,  10  NW  262;  Stacy  v.  Stich- 
ton, 9  Iowa  399;  Danforth  v.  Carter,  1 
Iowa  646. 

Ky.— Wolfstein  v.  Stelnharter,  10 
KyL  635;  McChord  v.  Barker,  8  KyL 
790;  Cowherd  V.  Harding,  7  KyL  217. 

Miss. — Thomaaon  v.  Wadllngton,  63 
Miss.  560. 

Nebr. — Dayton  Splce-Mllla  Co.  v. 
Sloan.  49  Nebr.  622,  68  NW  1046: 
Caulfleld  v.  Bittenger,  87  Nebr.  S4S, 
56  NW  302. 

Oh. — Chamberlin  t.  Strong,  8  Ob. 
Dec.  (Reprint)  296. 

Tenn. — Swan  v.  Roberts.  S  Coldw. 
163. 

Waah. — Cox  v.  Dawaon,  2  Wa^ 

881.  26  P  978. 

Wis. — Lederer  v.  Roaenthal,  99  Wla 
236.  74  NW  971:  Gowan  T.  Hanson. 
55  Wis.  341.  13  NW  238. 

[a]  Vo  prsamapUon  tluit  aurk 
was  satlallad  as  to  grounds. — Under 
the  South  Carolina  act  of  1883,  at- 
tachment is  allowed  for  a  debt  not 
due  only  where  It  Is  shown  by  affi- 
davit to  the  satisfaction  of  the  Judge, 
clerk,  or  Justice  who  issues  the  writ, 
that  a  ground  for  attachment  for  an 
Immatured  demand  exists,  and  under 
this  statute  no  presumption  arises 
that  a  clerk  was  satisfied  of  the  facts 
authorizing  an  attachment  In  auch 
case,  where  it  Is  not  shown  to  him 
by  the  affidavit  or  the  complaint  In 
the  action  that  the  debt  was  not  yet 
due.  Correll  v.  Georgia  Constr.,  etc.. 
Co..  37  S.  C.  444,  16  SE  156. 

rbl  Tnuwfanrtng  property  wltb 
Intent  to  defrand. — A  suit  was 
brought  on  an  accepted  draft  before 
maturity,  aided  by  attachment,  on  the 
ground  that  the  acceptor  was  trans- 
ferring his  property  with  intent  to 
defraud  his  creditors.     There  was 


For  Utar  eaaast  daraiopmamta  and  dtugM  in  the  law  see  cumulative  Annotations,  same  tit 
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the  proceedings  can  go  no  further  before  matnrity 
of  the  debt  than  to  create  a  lien,  and  no  final  judg- 
ment can  be  rendered  until  after  maturity  of  the 
demand/^  and  as  the  power  to  attach  furnishes 
the  only  authority  to  sue  on  a  demand  not  due,  it 
follows  that  if  the  attachment  is  invalid  the  action 
must  abate^^^  while  if  the  issue  of  an  attachment  is 
discretionary  with  the  court  or  judge,  and  an  at- 
tachment is  refused,  the  action  must  be  dismissed/^ 
Strict  conBtmctiou  of  statutes.  It  has  been  con- 
sidered that  the  rule  requiring  attachment  proceed- 
iogs  to  be  confined  strictly  within  the  limits  of  the 
statute  by  which  they  are  authorized  is  especially 
i^ticable  to  a  case  where  the  debt  in  aid  of  which 


the  remedy  is  sought  is  not  due/' 

[$  115]  b.  Joinder  of  Demands  Due  and  Be- 
mands  Not  Dne/^  Under  some  statutes  a  debt  not 
due  may  be  joined  with  one  that  is  due,  and  an  at- 
tachment be  issued  for  the  af^eg&te  amount,  where 
grounds  of  attachment  applicable  to  both  debts  are 
stated  in  the  affidavit.*' 

[$  116]  H.  Contingent  Demands.  In  order  to 
warrant  attachment  upon  a  demand  not  matured, 
the  debt  must  be  one  whieh  will  certainly  become 
due  in  the  future,  and  accordingly  the  remedy  is 
not  available  where  the  indebtedness  of  defendant 
to  plaintiff  depends  upon  a  contingency  which  may 
never  happen,'**  nor  will  the  improper  issue  of  an 


evidence  that  defendant  had  sold  to  i 
his  two  brothers-in-law  part  of  the 
property  for  which  the  debt  to  plain-  I 
tlfl  was  incurred,  that  the  sales  were  I 
clandestine,  that  the  balance  of  the  i 
stock  was  sold  as  a  whole,  and  that  | 
defendiant  had  gone  out  of  business, 
and  failed.    It  was  held  that  a  non- 
suit was  properly  refused,    Luatlg  v. 
McCulIouch.  10  Colo.  A.  41,  50  P  48. 

[c]  Disposition  of  propsrtT. — Kvl- 
dence  of  circumstances  Inaicatln? 
that  the  debtor's  property  Is  being 
disposed  of  or  seized  by  others,  and 
that  there  Is  danger  that  the  cred- 
itors may  lose  his  claim,  is  sufficient 
to  Jastl^  the  allowance  of  a  writ  of 
attachment  before  the  maturity  of 
the  debt.  Mosher  v.  Bay  Clr.  Judge, 
108  Hieh.  EOS,  86  NW  384. 

fd]  BefendaBt  ahoat  to  OlapoM  of 
Us  vnysxtrw— Under  a  statute  au- 
thorulns  attachment  before  maturity 
of  the  debt  where  defefldant  is  about 
to  dispose  of  his  property  to  defraud 
his  creditors,  or  is  about  to  remove 
from  the  state  and  refuses  to  pro- 
vide for  the  payment  of  the  debt  on 
its  maturity,  it  was  held  that  the 
clause  reKardlng  the  refusal  to  se- 
cure the  debt  applied  only  where  the 
ground  for  the  attachment  was  the 
intended  removal  from  the  state,  and 
not  where  the  ground  was  the  Inten- 
tion to  dispose  of  his  property,  Dan- 
fortii  V.  Carter,  1  Iowa  546;  Pitkins 
T.  Boyd.  4  Greene  (Iowa)  255. 

[e]  Intent  to  remore  property 
tMm  state. — It  is  only  when  an  ac- 
tion is  brought  on  a  claim  not  due 
that  plaintiff  is  entitled  to  an  attach- 
ment on  the  ground  that  his  debtor  is 
about  to  remove  his  property,  with 
the  Intent  to  hinder  and  delay  him  in 
the  collection  of  his  debt,  under  S.  D. 
St.  (1S96)  S  5014.  Poley-Wadsworth 
Impl.  Co,  V.  Porteous,  8  S.  D.  74,  65 
NW  429. 

[f]  Wot  ueoessary  that  defendant 
tlunld  be  abovt  to  remove  property 

ftom.  state. — ^The  Louisiana  act  of 
1826  i  7,  allowing  an  attachment  on 
a  debt  not  due,  when  the  creditor 
swears  to  the  existence  of  the  debt, 
and  one  of  the  grounds  specified  in 
the  act,  "and  moreover  swears"  that 
the  debtor  la  abont  to  remove  his 
property  ont  of  the  state  before  the 
debt  becomes  due.  was  amended  by 
Code  Prao,  art  £44,  by  substituting 
"or  swears"  for  "and  moreover 
swears."  It  was  held,  that  art  244 
could  not  be  construed  aa  typo- 
craphlcalty  incorrect,  but  must  be 
read  "or  swears;"  hence  a  creditor 
seeking  an  attachment  for  a  debt  not 
dne  ne«d  only  swear  to  one  of  the 
other  grounds,  without  also  swearing 
that  defendant  Is  about  to  remove 
his  property  out  of  the  state.  Mer- 
chants', etc..  Bank  v.  McKellar,  44 
La.  Ann.  940,  11  S  592. 

{gl  CtTonnd  additional  to  nonresl- 
dSBce. — Under  Tenn.  Code  S  3456,  pro- 
Tiding  that  an  attachment  may  be 
sued  out  on  a  debt  not  due.  except 
when  defendant  resides  out  of  the 
Plate,  an  attachment  may  issue  as 
well  against  a  nonresident  aa  against 
a  rpsident  where  the  debt  is  not  due, 
if  such  nonresldence  Is  not  the  only 
eround  laid   for   such  attachment. 


Merchants'  Nat.  Bank  v.  McCarger,  9 
Heiak.  (Tenn.)  401. 

[h]  Inconsistent  fronnds.— In  at- 
tachment to  recover  claims  not  due, 
on  the  grounds  of  fraudulent  con- 
traction of  the  liability  by  defendant 
and  of  fraudulent  disposition  of  his 
property,  both  grounds  must  be 
proved,  the  former  to  entitle  defend- 
ant to  sue  before  maturity,  and  the 
latter  to  entitle  him  to  attachment. 
Hence,  if  the  alleged  fraudulent  rep- 
resentations are  statements  of  de- 
fendant that  he  owed,  nothing,  and 
his  property  was  unencumbered,  and 
the  alleged  fraudulent  disposition  Is 
a  subsequent  mortgaging  of  his  prop- 
erty to  secure  his  Indebtedness,  then 
plaintiff  Is  not  entitled  to  attach- 
ment, since.  If  the  representations 
were  false,  and  defendant  was  In  fact 
Indebted,  then  the  mortgages  to  cover 
such  Indebtedness  were  not  fraudu- 
lent. Johnson  v.  Bucket,  65  Hun  601, 
20  NTS  666. 

48,  Ala. — Jones  v.  Holland,  47  Ala. 
7S2:  Ware  v.  Todd,  1  Ala.  199. 

Nebr. — Cox  v.  Peoria  Mfff.  Co_  42 
Nebr.  660,  60  NW  933. 

Text. — Pioneer  Sav.,  etc.,  Co.  v. 
Peck,  20  Tex.  Civ.  A.  111.  49  SW  160; 
Rabb  v.  White,  (Civ.  A.)  45  SW  850. 

Wis. — Rice  v.  Jerenson,  54  Wis. 
248.  11  NW  549. 

Wyo. — Grain  v.  Bode,  5  Wyo.  256, 
39  P  747. 

[a]  In  Sew  Mexloo  an  attachment 
on  debts  not  yet  due  is  separate  from 
any  action  at  law  to  recover  Judg- 
ment thereon,  and  can  go  no  further 
than  to  create  an  attachment  lien  In 
advance  of  the  commencement  of 
.such  action.  Staab  v.  Hersch,  S  N. 
M.  163,  3  P  248. 

44.  Strelsseuth  v.  Relgelman,  75 
Wis.  212.  43  NW  1116  [appr  Gowan  v. 
Hanson.  65  Wis.  341,  13  NW  238]. 

45.  Cox  V.  Peoria  Mfg.  Co.,  42 
Nebr.  660.  60  NW  933. 

46.  See  supra  j  12. 

47.  Lederer  v.  Rosenthal,  99  Wis. 
235,  74  NW  971. 

48.  Jotnlnir  oattses  not  anthozislng' 
with  osnses  anthorlxlng'  atta<flunent 
geueralto  see  infra  S  120. 

49.  Kahn  v.  Kuhn.  44  Ark.  404; 
Selleck  V.  Twesdall,  £>udl.  (Ga.)  196. 
But  compare  Tanner,  etc.  Engine  Co. 
V.  Hall,  22  Fla.  391  (where  the  court 
was  Inclined  to  doubt  whether  at- 
tachment proceedings  for  debts  due 
and  debts  not  due  could  be  Joined  In 
the  same  suit,  althoush  It  did  not 
decide  the  point). 

[a]  Vractlce  Is  federal  court. — 
Although  the  decisions  and  statutes 
of  Kansas  require  that,  where  an 
action  Is  brought  for  demands  due  In 
part,  and  not  due  in  part,  separate 
petitions  must  be  filed,  these  pro- 
visions are  not  binding  upon  the 
federal  courts  sitting  within  the 
state.  The  petition  In  an  attachment 
suit  was  therefore  sustained,  al- 
though claims  already  due  were 
Joined  with  claims  not  yet  matured. 
O'Connell  v.  Reed.  56  Ped.  fi*l,  5 
CCA  586  ffoll  Bowden  v.  Burnham, 
59  Ped.  752.  8  CCA  24R], 

50.  XT.  a. — Black  v.  Zacharle,  3 
How.  510.  11  L,  ed.  690. 

Ala. — Hoore  v.  IMckerson,  44  Ala, 


485:  Miller  v.  McMillan,  4  Ala.  fi27; 
Mobile  Planters',  etc..  Bank  V,  An- 
drews, 8  Port,  404. 

Fla. — Tanner,  etc.  Engine  Co.  v. 
Hall,  22  Fla.  391. 

Ga. — Monroe  v.  Bishop,  29  Ga.  159. 

Iowa. — ^Dennlson  v.  Soper,  83  Iowa 
183;  Young  v.  Broadbent.  23  Iowa 
539. 

La. — E.  Sondheimer  Co.  v.  Rich- 
land Lumber  Co..  121  La.  786,  46  S 
806;  H.  B,  Claflln  Co.  v.  Feibelman, 
44  La.  Ann.  518.  10  S  8S2;  Natches 
First  Nat.  Bank  v.  Moss.  41  La.  Ann. 
227.  6  S  25;  Denegre  v.  Milne,  10  La. 
Ann.  324;  Shannon  v.  Langijorn,  9 
La.  Ann.  526. 

Miss. — Henderson  v.  Thornton,  37 
Miss.  448,  75  AmD  70. 

Tex. — Klldare  Lumber  Co.  v.  At- 
lanta Bank.  91  Tex.  96,  41  SW  64; 
Aultman  v.  Smyth.  <CIv.  A.)  4S  SW 
932 

"In  order  to  entitle  a  party  to  an 
attachment.  It  Is  absolutely  necessary 
that  he  should  have  a  eubslstlng 
debt  against  the  party  whose  prop- 
erty he  attaches.  This  is  required 
not  only  with  reference  to  the  rights 
of  the  debtor,  but  it  is  a  matter  In 
which  other  creditors  of  the  debtor 
are  concerned.  The  debtor's  prop- 
erty is  responsible  for  the  debts 
which  he  owes  at  the  time  of  Issuing 
attachments  against  him;  and  the 
creditors  then  having  debts,  have  the 
right  to  have  It  applied  to  the  pay- 
ment of  their  debts.  It  would  be 
absurd  to  suppose  that  persons  not 
then  creditors  had  any  such  right  at 
that  time.  If,  then,  a  party  who  is 
not  then  a  creditor,  but  is  shown 
only  to  have  become  so  afterwards, 
asserts  his  claim  as  a  present  cred- 
itor, and  issues  his  attachment 
against  the  debtor's  property,  which 
ts  not  sufficient  to  pay  that  and  the 
attachments  of  other  creditors 
founded  on  valid  debts  then  subsist- 
ing, it  is  plain  that  his  claim  would 
be  a  fraud  In  law,  and  operate  to  the 
Injury  of  the  other  creditors,  if  his 
attachment  was  prior  in  time  to 
those  of  the  other  creditors.  Ii 
would  be  to  deprive  them  of  the  right 
which  they  had  by  law  to  have  their 
debtor's  property  applied  to  their 
debts,  by  appropriating  It  to  his  debt, 
when  he  had  no  legal  rlffht  to  do  BO." 
Henderson  v.  Thornton,  37  Miss.  44S, 
462.  75  AmD  70. 

"Under  our  attachment  laws,  a 
plaintiff  must  show  that  the  defend- 
ant la  Indebted  to  him  In  a  sum  of 
money  past  due,  or  else  In  a  sum  of 
money  to  be  paid  at  a  future  day. 
In  the  case  at  bar,  the  writ  does  not 
disclose  an  Indebtedness  by  the  plain- 
tiff in  error  to  the  defendant,  but 
merely  a  possibility  that  the  former 
will  be  Indebted  to  the  latter,  a  pos- 
sibility depending  upon  a  contingen- 
cy, which  may  never  happen,  the  dis- 
honor of  a  draft,  for  the  payment  of 
which,  the  defendant  was  a  surety." 
Benson  v.  Campbell,  6  Port.  (Ala.) 
455,  457  (where  an  attachment  was 
sought  by  a  surety). 

[al  The  liability  of  the  person 
primarily  liable  on  a  draft  to  a 
surety  tnereon  Is  purely  contingent 
until  the  maturity  and  dishonor  of 
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attachment  on  sncb  a  demand  be  cured  by  the  sub- 
sequent happening  of  the  eimtingency  whioh  Axes 
defendant's  liability."' 

Fixed  indebtedness  subject  to  be  defeated  by  con- 
tingency. The  rule  just  stated  applies  only  where 
the  happening  of  a  contingency  is  a  prerequisite  to 
the  fixing  of  an  absolute  indebtedness^  and  does  not 
prevent  attachment  upon  an  indebtedness  which  has 
already  become  fixed  merely  because  it  may  be  re- 
duced or  defeated  in  the  event  of  the  happoiing  of 


a  certain  contingency."* 

117]  L  Demands  Otherwise  Secured— 1.  In 
GeneraL  In  the  absence  of  any  statutory  provision 
to  the  contrary,  the  fact  that  a  demand  is  other- 
wise secured  will  not  prevent  the  issuance  of  an 
attachment  in  aid  of  an  action  thereon,"'  and  at- 
cordingly.  a  creditor  whose  claim  is  secured  by  a 
mortgage  on  personal  property  may  waive  his  lieu 
under  the  mortgage  and  maintain  attachment  against 
the  debtor's  property,"*  and  the  fact  that  a  land- 


the  draft;  hence  the  surety  cannot 
sue  the  principal  by  attachment  be- 
fore maturity.  Mobile  Planters', 
«tc..  Bank  v.  Andrews,  8  Port.  (Ala.) 
401 :  Benson  v.  Campbell,  6  Port. 
(Ala.)  455. 

[b]  _  Zklablllty  of  aooeptor  to  draw- 
er,— The  drawer  of  a  bill  of  exchange 
cannot  support  an  attachment  against 
the  acceptor  before  the  bill  has  ma- 
tured, and  the  drawer's  liability 
thereon  has  become  flxed  by  Its  dis- 
honor. Black  V.  Zacharle,  3  How. 
(U.  S.)  483.  11  L.  ed.  690. 

[c]  UftbUltr  of  maker  to  Indors- 
•T^— (1)  Before  a  promissory  note  is 
due,  an  Indorser  thereof  cannot  at- 
tach property  of  the  maker  on  the 
ground  that  the  latter  Is  about  to 
remove  from  the  state,  and  the  In- 
dorser win  have  to  pay  the  note. 
Taylor  v.  .Drane,  13  La.  62,  But  see 
Williamson  v.  Bowie,  6  Munf.  (20 
Va.)  176.  (2)  By  statute  In  Ten- 
nessee any  accommodation  Indorser 
or  surety  may  sue  out  an  attach- 
ment  against    the   property   of  his 

f>rlnclpaT  as  a  security  for  his  IlabU- 
ty,  whether  the  debt  on  which  he  is 
bound  be  due  or  not.  McBee  v.  Bear- 
den,  7  Lea  (Tenn.)  731 ;  Greene  v. 
Starnes,  1  Helsk.  (Tenn.)  582;  How- 
ell V.  Cobb,  2  Coldw.  (Tenn.)  104,  88 
AmD  691. 

[d]  suability  of  makw  to  nre- 
tlei. — ^The  sureties  on  a  promissory 
note  cannot  sue  the  maker  by  at- 
tachment until  they  have  been  obliged 

,  to  pay  the  note  or  becomeprlmarily 
liable  for  the  amount  Hearne 
Keith,  63  Ho.  84.    But  see  Uoofe  V. 
Holt,  10  Gratt.  (61  Va.)  284. 

[e]  UaUUty  of  drvwev  to  lifllAw. 
—An  attachment  caDnot  be  main- 
tained against  the  property  of  the 
drawer  of  a  bill  of  exchange  before 
maturity,  although  the  acceptor  has 
been  attached  and  has  become  Insol- 
vent before  the  attachment,  for  until 
maturity  the  drawer  is  not  the  un- 
conditional debtor  of  the  holder. 
Natchez  First  Nat.  Bank  v.  Moss,  41 
La.  Ann.  227,  6  S  25;  Denegre  v. 
Mtlne,  10  La.  Ann.  324. 

ff]  Uablllty  of  drawer  to  aooon- 
nodatlOB  aooeptor.— An  accommoda- 
tion acceptor  has  no  right  of  action 
against  the  drawer  until  the  matur- 
ity of  the  bill  and  payment  by  the 
acceptor,  and  therefore  cannot  main- 
tain attachment  before  such  payment, 
Todd  V.  Shouae,  1 4  La.  Ann.  428; 
Shannon  v.  Langhorn,  9  La.  Ann. 
626;  Read  v.  Ware,  2  La.  Ann.  498; 
Henderson  v.  Thornton,  37  Miss.  448, 
75  AmD  70;  Ellis  v.  Harrison,  104 
Mo.  270,  16  SW  198. 

[g]  UaUlitr  of  tniretlea.—  (1) 
Suit  by  attachment  against  the  sure- 
ties before  the  time  fixed  by  their 
contract  for  payment  cannot  be  main- 
tained on  the  theory  that  the  insol- 
vency of  the  principal  debtor  ma- 
tures the  debt  and  authorizes  suits 
and  attachments  against  the  sure- 
ties. When  the  code  for  speclllo  pur< 
poses  matures  the  debt  of  the  Insol- 
vent debtor,  the  Insolvency  contem- 
plated by  the  code  la  a  cession  of 
property  bv  the  debtor.  State  Nat 
Bank  v.  New  Orleans  Brewing  As- 
soc., 49  La.  Ann.  934.  22  S  48.  (2) 
An  action  against  sureties  on  a  bond 
conditioned  to  be  void  If  the  princi- 
pal performed  his  contract  Is  not  an 
action  on  a  contract  for  the  "direct 
payment"  of  money,  within  Code  Civ. 
Froc.  g  890,  authorizing  an  attach- 


ment Id  such  an  action.  Anacohda 
Div.  No.  1  A.  O.  H.  V.  Sparrow,  29 
Mont.  132.  74  P  197,  64  LRA  128, 
101  AmSR  563,  1  AnnCas  144.  Con- 
tracts for  direct  payment  of  money 
generally  see  supra  i  104. 

[h]  ZdaMIitT  of  Indorssr^The  in- 
dorser of  a  note  becomes  the  debtor 
of  the  holder  only  after  compliance 
with  the  conditions  of  presentment 
at  maturity,  failure  of  maker  to  pay, 
and  due  notice  given,  and  until  then 
the  demand  will  not  support  an  at- 
tachment against  him.  H.  B.  Claflin 
Co.  V.  Feibel  man,  4  4  La.  Ann.  518, 
10  S  862;  Harrod  v.  Burgess,  5  Rob, 
(La.)  449.  But  see  Smead  v.  Chrls- 
fleld,  1  Handy  (Oh.)  442.  12  Oh.  Dec. 
(Reprint)  227. 

[1]  JUabUlty  of  oUlffors  to  a*, 
svuor  of  noto^ — Since  the  assignor 
or  a  note  is  not  liable  thereon  till 
the  assignee  has  exercised  due  dili- 
gence in  prosecuting  the  obligors, 
the  assignor,  before  the  note  ma- 
tures. Is  not  entitled  to  an  attach- 
ment against  them  under  Ky.  Code  S 
237.  Steinharter  v.  Wolfstein,  13 
KyL  871. 

[J1  A  creditor  who  aooeptod  a 
draft  of  hla  dsbtov,  payable  at  a  fu- 
ture day.  and  which  was  discounted 
by  a  bank,  and  the  proceeds  of  which 
were  used  by  the  creditor  to  extin- 
guish the  debt  due  him,  could  not 
obtain  an  attachment  before  the  draft 
became  due,  as  the  holder  of  the 
draft  was  the  creditor.  Read  v. 
Ware,  2  La.  Ann.  498. 

[k]  Attomejr's  fee  payable  in  case 
of  dafaidt. — A  percentage  payable  as 
attorney  fees  upon  the  amount  of  an 
immatured  promissory  note  In  case 
of  default  as  to  the  principal  thereof 
is  a  contingent  liability  and  not  with- 
in the  statute  allowing  attachment 
for  an  existing  debt  or  demand,  al- 
though not  yet  due.  Tanner,  etc„ 
Engine  Co.  v.  Hall.  22  Fla.  391. 

51.  Barth  v.  Graf.  101  Wis.  27, 
76  NW  1100  (where  the  right  of  ac- 
tion on  an  agreement  of  a  principal 
to  Indemnify  his  sureties  arose  after 
the  issue  of  the  attachment). 

sa.  Brown  v.  Cairns,  107  Iowa 
727,  729,  77  NW  478  (holding  that, 
under  McClain  Code  I  4170,  authoriz- 
ing attachment  "previous  to  the  time 
when  the  debt  oecomes  due  when 
nothing  but  time  is  wanting  to  fix 
an  absolute  Indebtedness,  and  when 
the  petition  in  addition  to  that  fact 
states:  (1)  that  the  defendant  Is 
about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors,"  etc. 
there  might  be  an  attachment  for 
future  rent  provided  by  a  lease,  al- 
though the  lessor  reserved  the  right 
to  sell  off  part  of  the  property,  re- 
ducing the  future  rental  sixty  cents 
an  acre  for  such  reduction,  or  to  sell 
the  entire  property,  subject  to  the 
lease  or  to  a  forfeiture  to  the  lessee 
of  one  year's  rent,  being  the  rent  for 
the  last  year's  occupancy  by  the  les- 
see). 

63.   Ala. — UcKlnney  v,  Benagh,  48 

Ala.  358. 

Ky. — Stapleton  v.  Ewell,  66  SW 
917,  21  KyL  1634;  Schnabel  v.  Jacobs, 
105  Ky.  774,  49  8W  774.  20  KyL 
1596. 

La. — Sandel  v.  George,  18  La.  Ann. 
526. 

Me. — ^Whitney  v.  Farrar,  51  Me. 
418;  Llbby  v.  Cushman,  29  Me. 
429. 

Mass. — ^Whttwell  v.   Brigham,  19 


Pick.  117;  Buck  v.  IngersoU,  11  Hetc 
226, 

N.  H. — Homer  v.  Falconer,  60  N. 
H.  203;  Bryant  v.  Warren.  61  N.  tt 
211. 

N.  T. — Shepherd  v.  Shepherd,  51 
Misc.  418,  100  NTS  401. 

Pa, — Van  Horn  v.  Mclnnes  Brick 
Mfg.  Co..  6  Pa,  Dlst.  701,  19  Pa.  Co. 
89. 

S.  C— Blair  v.  Morgan.  69  &  C 
62.  37  SE  45. 

S.  D. — Deerlng  v.  Warren,  1  S.  D. 
36.  44  NW  1068. 

Tenn. — De  Soto  Lumber  Co.  v. 
Loeb,  110  Tenn.  251,  7S  SW  1041: 
Ragon  V.  Howard,  97  Tenn.  3S4,  37 
SW  136. 

Tex. — Branshaw  v.  TInsley,  4  Tex. 
Civ.  A.  131,  23  SW  184. 

[a]  Agreement  for  payment  Is 
certain  land  at  appraised  ralme,— 

Where  It  was  agreed  between  debtor 
and  creditor  that  the  debt  should  be 
paid  In  certain  land  at  an  appralsH 
value,  and  that.  If  either  party 
should  refuse  to  abide  by  the  ap- 
praisement, he  should  pay  the  ex- 
penses of  it,  and  before  the  appraise- 
ment was  made  the  creditor  private- 
ly attached  other  land,  on  which  biB 
execution  was  afterward  extended. 
It  was  held  that  there  was  do  fraud, 
and  that  the  attachment  was  valid, 
even  against  a  subsequent  purchaser. 
Hammatt  v.  Bassett,  2  Pick,  (llass.) 
664. 

[b]  Votloe  to  oredttoxa  wke  sr» 
parttea  to  an  agnemsnt  Monrtng  alL 

— Where  one  creditor  becomes  « 
party  to  an  agreement  by  which 
other  creditors  place  their  demands 
In  the  hands  and  under  the  control 
of  assignees  of  a  common  debtor, 
and  by  which  the  assignees  are  au- 
thorized to  allow  the  debtor  to  con- 
tinue his  business  for  the  common 
benefit,  under  certain  stipulations, 
and,  when  the  stock  was  exhausted, 
to  divide  the  assets  ratably,  such 
creditor  cannot  make  an  attachment 
unless  he  first  gives  notice  of  his  in- 
tention to  the  other  creditors,  par- 
ties to  such  agreement.  Bull  v. 
Loveland,  10  Pick.  (Mass.)  9. 

[c]  Xetttn  of  pledge, — Where  a 
debtor  has  pledged  property  to  his 
creditor  to  secure  the  debt,  the  cred- 
itor may  attach  other  property  of 
the  debtor  in  an  action  to  recover  the 
debt  without  first  returning  the 
pledge.  Taylor  v.  Cheever,  6  Gray 
(Mass.)  146  [overr  Cleverly  v.  Brack- 
ett,  8  Mass.  150]. 

[d1  A  mortgagoa  of  real  eatatt 
cannot  attach  the  mortgagor's  equity 
of  redemption  on  a  demand  secured 
by  the  mortgage.  Atkins  v.  Sawyer, 
1  Pick.  (Mass.)  261,  11  AmD  188 
rilm  Buck  V.  IngersoU,  11  Mete. 
(Mass.)  2261. 

64.  Me. — Whitney  v.  Farrar.  61 
Me.  418;  Llbby  v.  Cushman,  29  He. 
429. 

Mass. — Buck  V.  IngersoU,  11  Mete. 
226  [Urn  Atkins  v.  Sawyer.  1  Pick. 
361,  11  AmD  188,  where  the  debt 
was  secured  by  a  mortgage  on  landl. 

N.  H. — Danforth  v.  Denny,  25  N, 
H.  158.  See  also  Morse  v.  Woods, 
5  N.  H.  297. 

Pa. — Coble  v.  Nonemaher,  78  Pa. 
501. 

S.  D. — Pech  Mfg.  Co.  v.  Groves,  6 
S.   D.   504,   62  NW  109;   Deerlng  v. 
Warren,  l  S.  D.  36.  44  NW  1068. 
See  Chapman  v.  Clough,  6  Vt.  123 
[al    The    mortgagoo   mvat  eleet 
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§§  117-118] 


ATTACHMENT 


[6C.J.]  87 


lord  has  a  lien  for  bis  rent  does  not  preclude  him 
from  proceeding  by  attacbment.""  In  some  jnris- 
dietions,  however,  the  statutes  deny  the  right  to 
proceed  by  attachment  to  a  creditor  whose  demand 
is  secnred  by  mortgage,  lien,  pledge,  or  otherwise;'* 
but  in  order  that  such  a  provision  should  preclude 
an  attachment,  the  security  given  must  be  of  the 
kind  contemplated  by  the  statute,''^  valid,''^  and  of 
a  fixed,  determinate  character,  capable  of  being  en- 


forced with  certainty."* 
Where  the  creditor  has  BvamAvni  bis  MCiuitsr* 

an  attachment  may  be  had."" 

[$  118]  2.  Where  Security  Has  Become  Value- 
less.'^ In  some  states  the  statutes  authorize  at- 
tachment in  case  the  security  given  has  become 
worthless  by  the  act  or  authority  of  defendant  or 
without  fault  on  the  part  of  plaintiff  or  the  person 
to  whom  the  security  was  given  j"^  but  such  a  pro- 


whether  he  will  proceed  by  attach- 
ment or  sustain  his  rights  by  virtue 
of  the  mortgage,  as  the  two  retne- 
diea  are  Inconsistent  and  cannot  be 
pnrsoed  toaether.  Ottumwa  Bank  v. 
Totten,  94  Ho.  A.  S».  68  8W  SSe. 

[b1  Zs  WaShlHfftOB,  under  Ballln- 
ger  Annot.  Codes  &  St.  I  6893,  made 
wpllcable  to  chattel  mortRaKo  fore- 
efoBures  by  S  5879,  and  providing  that 
plaintiff  shall  not  prosecute  any 
other  action  for  the  same  matter 
while  he  Is  foreclosing  his  mortgage, 
and  S  B351,  requiring  the  affidavit  for 
attachment  to  specify  the  amount  of 
indebtedness,  plahitlff  In  an  action  to 
foreclose  a  chattel  mortgage  may  not 
have  a  writ  of  attachment  Issued  be- 
fore Judgment,  although  an  attach* 
ment  Is  an  ancillary  proceeding,  the 
Intent  of  B  5892  being  to  prevent  a 
mortgagee  securing  an  additional 
remedr  In  anticipation  of  a  deficiency 
Jndgment.  while  looking  to  the  mort- 
gage security,  and  before  exhausting 
the  same,  and  tt  being  Impossible 
for  plaintiff,  prior  to  a  deficiency 
Judgment,  to  state  In  hts  affidavit 
the  amount  of  Indebtedness,  that  la, 
the  deflclency.  Advance  Thresher  Co. 
r.  Schlmke,  47  Wash.  162.  91  P  646. 

55,  Ala. — Ragsdale  v.  Kinney,  119 
Ala.  454.  14  S  44S;  Nlcrosl  V.  Ros- 
wald,  113  Ala.  692.  21  S  S38. 

Ark. — ^Randolph  v.  McCain.  34  Ark. 
6«;  Tlgnor  v.  Bradley.  88  Ark.  781. 

Del. — 'Weber  v.  Vernon.  18  Del. 
359.  46  A  537. 

Iowa. — Smeaton  v.  Cole.  120  Iowa 
MR.  94  NW  909;  RotSler  t.  Rotsler, 
46  Iowa  189. 

Kan. — Berry  t.  Berrr,  8  ^n.  A. 
S84.  S5  P  S48. 

Ry— UoBbell  v.  Reed.  97  8W  372. 
SO  RyL  1«:  Porter  t.  Sparks,  43  8W 
220.  19  KyL  1211. 

La. — Flower  v.  Sklpwlth,  4S  tm. 
Ann.  895,  13  S  162. 

MlRS.— Smith  V.  Jones,  85  HiBS. 
276.  3  8  740. 

Mo— Crawford  v.  Coll.  «»  Mo.  683: 
KcDermott  v.  I>wyer.  91  Mo.  A.  186; 
Ford  v.  Wycoff,  73  Mo.  A.  144. 

Okl. — Greeley  v.  Qreeley,  12  Okl. 
«59.  73  P  295. 

8.  C. — Barnes  v.  Bamberg,  6S  8.  C 
4*9.  33  SB  680. 

Va.— Haffey  v.  MUler.  6  Gratt.  (47 
Va.)  454. 

See  also  Brockett  v.  Johns,  4  F. 
Caa.  No.  1.916.  1  Cranch  C.  C.  100; 
Herbert  v.  Ward,  12  F.  Gas.  No.  6,398, 
1  Cranch  C.  C.  SO. 

66.  Beaudry  v.  "Vache,  46  Cal.  3; 
Klnsey  v.  Wallace.  36  Cal.  462;  Will- 
man  V.  Friedman,  3  Ida.  (Hasb.)  734. 
3S  P  17. 

fa)  XnnstratlOB. — ^Where  a  suit  Is 
beaed  on  a  note  providing  that  the 
express  condition  of  the  sale  of  goods 
for  which  the  note  was  given  Is  that 
title  or  possession  does  not  pass  till 
the  note  Is  paid  In  full,  and  that  the 
payee  has  full  power  to  declare  the 
note  due  and  take  possession  when- 
ever he  deems  himself  Insecure,  at- 
tachment cannot  be  maintained  in  an 
■ctlon  for  the  price  unless  It  Is  shown 
the  affldavlt  that  the  security  Is 
•wrond  his  reach  or  has  become  val- 
ncless  through  no  fault  of  hla.  Mark 
■tans  Transfer  Co.  v.  Mackinsle,  9 
Ida.  185.  78  P  186. 

lb]  itedf*.  —  The  term  "mort- 
Kaffe,"  as  used  In  Prac.  Act  S  120. 
Pwidlng  that  the  remedy  by  at- 
tachment Shalt  not  exist  where  the 
TOntract  Is  secured  by  a  mortgage  on 
real  or  personal  property.  Includes  a 
PiMff*  or  liTpotliiecatlQi)  of  personal 


?roperty  so  as  to  preclude  a  pledgee 
rom  prosecuting  the  provisional 
remedy  of  attachment.  Payne  v. 
Bensley,  8  Cal.  260.  68  AmD  318. 

[c]  Shares  of  stock  as  oollateial 
snentTd  Where  a  creditor  has  re- 
ceived shares  of  stock  as  collateral 
securl^  for  his  demand,  It  must  be 
deemed  secured  by  a  Hen  under  the 
California  statute.  Beaudry 
Vache,  46  Cal.  3. 

[d]  TMidos*!  UoB^d)  Where  a 
vendor  of  land  reserves  title  In  him- 
self until  payment  of  the  purchase 
price,  a  Hen  exists  in  his  favor  which 
will  prevent  him  from  suing  out  an 
attachment  (Gessner  v.  Palmateer,  89 
Cal.  89,  24  P  608.  26  P  789.  13  LRA 
187:  Hill  V.  Grigsby,  32  Cal.  66: 
Mark  Means  Transfer  Co.  v.  Mackin- 
sle, 9  Ida.  165,  73  P  135  [foil  Barton 
v.  Groseclose,  11  Ida.  227,  81  P  623]: 
Willman  v.  Friedman.  3  Ida.  (Hasb.) 
784.  35  P  37):  (2>  but  where  land  Is 
conveyed  by  absolute  dead,  the  ven- 
dor has  no  Hen  thereon  within  the 
contemplation  of  the  statute  (Pbrter 
V.  Brooks.  35  Cal.  199). 

Ce]  The  asslgiiee  of  a  ooadttloBal 
TMidor  la  substituted  to  all  the  rights 
of  his  assignor,  and  cannot  maintain 
attachment  against  the  vendee.  Bar- 
ton V.  Groseclose.  11  Ida.  227,  81  P 
623. 

[f]  An  action  against  a  Mook- 
holder  to  enforoe  Us  vvoportlouto 
UafcUttr  as  a  stockholder  on  notes 
given  by  a  corporation  and  secured 
by  mortgage  Is  one  based  on  the 
notes  so  as  to  preclude  attachment 
under  Cal.  Code  Civ.  Proc.  |  537. 
providing  for  attachment  In  an  ac- 
tion on  a  contract,  where  the  same  Is 
not  secured  by  mortgage,  etc.  For- 
eign Mines  I>ev,  Co.  Y.  Boyes,  180 
Fed.  694. 

[g]  aeyaOlaliom  of  —waited— A 

creditor,  after  taking  from  his  In- 
solvent debtor  a  mortgage  to  secure 
his  debt,  oannot  repudiate  the  mort- 
gage and  obtain  a  preference  by  an 
attachment,  and  thus  deprive  other 
creditors  of  their  right  to  have  the 
mortgage  declared  to  operate  as  an 
assignment  for  the  benefit  of  all  the 
mortgagor's  creditors.  Strobel  V. 
Boresig,  13  KyL  398. 

87.  Slosson  v.  Glosser.  6  Cal.  Un- 
rep.  Cas.  460.  46  P  276;  Bowman  v. 
Wade.  64  Or.  347,  103  P  72. 

[a]  What  Bot  snffldent  seoiurlty. 
— Plaintiff's  affidavit  for  attachment 
alleged  that  defendant  was  indebted 
to  him  on  a  certain  promissory  note 
made  to  the  order  of  K,  and  indorsed 
by  defendant.^  Defendant's  motion  to 
dissolve  the  attachment  alleged  that 
the  debt  was  ICs,  and  that  he  had 
died  leaving  a  will  by  which  he  made 
hla  wife  executrix  and  conferred  on 
her  full  authority,  without  any  order 
of  court,  to  pay  his  just  debts,  for 
which  purpose  he  bequeathed  her  a 
large  estate.  It  was  held  that  this 
did  not  give  plaintiff  a  lien  securing 
his  debt,  within  the  meaning  of  the 
California  attachment  law.  State 
Bank  v.  Boyd.  86  Cal.  886,  26  P  20. 

[b]  An  •xeontoz's  oontvaot  for  the 
sale  of  versoaalty  gives  rise  to  no 
Hen  which  will  preclude  the  Issuance 
of  an  attachment.  Bads  v.  Kesaler, 
121  Cal.  244,  68  P  668. 

[c]  BoBA  wiXh  BBMties^Under 
the  provision  of  Code  Civ.  Proc  { 
638,  excluding  from  the  debts  on 
which  an  -attachment  may  be  ob- 
tained those  secured  "by  any  mort- 
gage or  Hen  upon  real  or  personal 
property,  or  any  pledge  of  personal 


property,"  the  fact  that  a  debt  Is  se- 
cured by  a  bond  executed  by  the 
debtor  with  sureties  will  not  defeat 
an  attachment  thereon.  Slosson  v. 
OlOBser,  5  Cal.  Unrep.  Cas,  460,  46  P 

(dl  inuMoeptMl  uu  of  salo^-^ 

creditor  making  a  loan  to  defendant 
was  informed  by  his  attorney  that  a 
bill  of  sale,  which  had  been  drawn 
up,  would  afford  him  no  protection, 
unless  he  took  possession  of  the 
goods.  The  bin  of  sale  was  left  with 
the  attorney,  and  plaintiff  never  went 
Into  possession,  but  authorized  the 
debtor  to  sell  the  goods  and  to  make 
payment  on  the  loan  as  he  could 
spare  the  money.  Thereafter  plain- 
tiff. In  a  suit  on  the  note.  Issued  an 
attachment  on  the  goods  alleging  In 
his  affidavit  that  the  payment  of  the 
debt  had  not  been  secured  by  any 
mortgage.  Hen.  or  pledge  of  property 
by  defendant.  It  was  held,  on  motion 
to  dissolve  attachment,  that  the  evi- 
dence showed  no  acceptance  of  the 
bill  of  sale,  so  as  to  render  the  affi- 
davit false.  Rodley  v.  Lyons,  129 
Cal.  681,  62  P  313. 

[e]  Fledge  of  bonds  of  projected 
rauxoad  oompany. — Where,  at  the 
time  a  debt  was  contracted,  defend- 
ant pledged  as  security  certain  bonds 
of  a  projected  railroad  company,  but 
the  railroad  was  never  constructed, 
had  no  property  at  any  time,  and 
the  bonds,  without  any  act  of  the 
pledgee,  had  become  valueless,  there 
was  in  effect  no  contract  of  security 
for  the  debt,  so  as  to  preclude  the 
creditor  from  obtaining  an  attach- 
ment in  suit  thereon.  McPhee  T. 
Townsend,  139  Cal.  638,  73  P  684. 

[f]  A  martUmo  llem  Is  not  within 
the  contemplation  of  the  California 
statute  and  Its  existence  does  not 

Sreclude  an  attachment  for  the  debt, 
ensen  v.  Dorr,  167  Cal.  437,  108  P 
320. 

68.   Bowman  t.  Wade,  E4  Or.  347, 

108  P  72. 

[a]  Mortgage  given  by  a  person 
Bon  compos  menUa. — Where  plain- 
tirTs  debt  was  secured  by  the  mort- 
gage of  a  person  non  compos  mentis, 
it  was  not  a  "secured  claim"  within 
the  statute  authorizing  attachment 
(Balllnger  &  C.  Comp.  St.  !  296).  pro- 
viding for  attachment  In  an  action 
on  a  contract  express  or  implied  for 
the  payment  of  money  not  secured  by 
mortgage,  loan,  or  pledge  on  real  or 
personal  property.  Bowman  v.  Wade, 
64  Or.  847.  103  P  72. 

59.  Porter  v.  Brooks.  36  Cal.  199; 
Watson  V.  Lowenberg,  34  Or.  323,  66 
P  289. 

[a]  The  seonrity  was  not  ■afflolent 
whet*  Its  vaHdIty  was  denied  by  de- 
fendant and  it  could  be  enforced.  If 
at  all.  only  at  the  end  of  a  lawsuit. 
Watson  V.  Loewenberg,  34  Or,  328, 
66  P  2S9. 

60.  Wooddy  V.  Jamleson,  4  Ida, 
448,  40  P  61;  Parberry  v.  Woodson 
Sheep  Co..  18  Mont.  317.  45  P  278. 

ei.  That  seonrity  has  become  Tal- 
nelesa  as  nonad  for  attachment  see 
supra  8  97; 

68.  Barblerl  v.  RamelH.  84  Cal. 
164,  23  P  1086;  Mark  Means  Transfer 
Co.  V.  Mackinsle,  9  Ida.  166,  73  P 
136:  Bowman  v.  Wade.  64  Or.  847.  103 
P  78:  Craig  v.  California  Vineyard 
Co..  30  Or.  48,  46  P  421.  See  also 
McPhee  V.  Townsend,  139  Cal.  638. 
73  P  684. 

Ca]  Salo  of  eoUatsrat  seonzlty^ 
Collateral  security  which  has  been 
sold  In  accordance  with  the  conOi- 
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vision  is  not  applicable  to  a  ease  where  the  seenrity 
was  orunnally  worthless,*'  or  has  become  so  through 
lapse  of  time.'* 

[%  119]  J.  SUtntory  LiabiUties.  Where  defend- 
ant 's  liabilit;^  to  plaintiff  arises  purely  from  statute 
it  is  not  ordinarily  r^arded  as  a  demand  on  which 
an  attachment  will  lie  under  a  statute  authorizing 
the  remedy  only  on  causes  arising  out  of  contract, 
express  or  impUed;"  but,  where  the  demand  is  re- 
garded as  arising  on  contract  as  well  as  by  virtue 
of  the  statute,  attachment  will  lie.'"  Under  a  stat- 
ute authorizing  attachment  for  "any  money  de- 
mand" the  remedy  will  lie  on  a  statutory  penalty 
where  the  amount  is  fixed  or  can  be  certainly  ascer- 
tained;'' but  an  attachment  will  not  lie  in  a  suit 


by  the  attorney-general  against  a  nonresident  to  re- 
cover penalties  for  violating  the  antitrust  laws  nn- 
der  a  statute  authorizing  an  attachment  against  a 
nonresident  except  on  a  debt  or  demand  arising  on 
contract.'*  Since  the  right  to  sue  for  infringement 
of  copyright  is  derived  exclusively  from  statute,  sucti 
suit  is  not  a  "common-law  cause"  within  a  statute 
entitling  plaintiff  in  such  a  cause  to  an  attachmoit.'* 
[$  120]  K.  Joining  Oauses  Not  Authorizing  witli 
Oanses  Authorizing  Attachment.  A  party  holding 
a  claim  on  which  attachment  lies  cannot  join  with 
it  another  claim  on  which  the  remedy  will  not  he 
and  then  obtain  an  attachment  covering  both,'**  and 
if  an  attachment  is  obtained  under  such  circum- 
stances it  may  be  dissolved  in  toto.*^ 


EC   PBOOEEBINaS  TO  PBOOUBE 


[(  121]  A.  In  OeneraL  The  jurisdiction  of  at- 
tachment proceedings  being  a  special  one,  it  cannot 


be  legitimately  exercised  unless  the  attaching  credi- 
tor pursues  substantially  the  essential  requirements 


tlons  of  th«  pledRe.  and  the  proceeda 
applied  on  the  debt,  becomes  value- 
less, as  security,  by  act  or  author- 
ity of  defendant,  within  the  meaning 
of  Code  Civ,  Proc.  S  537,  and  the 
holder  of  the  debt  Is  not  debarred 
from  an  attachment  In  an  action  for 
the  amount  remaining  due.  Williams 
V.  Hahn.  113  Cal.  475,  45  P  815. 

63.  Barblerl  v.  Ramelll,  84  Cal. 
154,  157,  23  P  1086  (where  the  court 
Bald:  "Section  537  refers  to  a  case 
where  the  security  has  changed  In 
the  value  It  had  when  originally  tak- 
en,— has  so  depreciated  as  to  become 
of  no  value.  It  has  no  reference  to 
a  case  where  there  has  been  no 
change  In  value"). 

64.  Page  v.  Latham,  68  Cal.  75 
(ho)dlng  that  one  cannot  have  an 
attachment  In  a  suit  on  a  note  on 
the  ground  that  a  mortgage  given  to 
secure  Its  payment  has  become  value- 
less from  lapse  of  time,  as,  If  de- 
fendant does  not  choose  to  plead  the 
statute  of  limitations,  the  security 
remains  good,  and,  in  any  event,  it  la 
plalntlfTs  own  fault  If  he  allows  the 
Btatule  to  run  against  him  so  aa  to 
render  the  security  valueless). 

66.  Walker  v.  McCusker.  65  Cal. 
3S0.  4  P  206. 

[a]  An  aotioa  to  •nfore*  tb*  atat- 
atorr  UaUlltj  of  helm  for  the  debts 
of  tnelr  decedent  to  the  extent  of 

Iiropertr  Inherited  by  them  from  him 
a  not  an  action  on  contract.  In  aid  of 
which  attachment  will  He.  Adklns 
V.  Loucka,  107  Wla.  687,  83  NW  934. 

[b]  Stfttntorr  UaUllty  of  tMUUrt 
to  porohaser  at  for«olo»iip«. — Attach- 
ment Is  not  available  to  enforce  the 
statutory  liability  of  a  tenant  In  pos- 
session to  a  purchaser  of  the  land  at 
foreclosure  sale  for  use  and  occupa- 
tion from  the  day  of  sale  to  the  ex- 
piration of  the  time  for  redemption. 
Walker  v,  McCusker,  65  Cal.  360,  4  P 
206. 

[c]  Tha    atotntory   lUblUty  for 

oosts  of  a  person  who  has  prosecut- 
ed an  action  In  the  name  of  another 
for  his  own  benefit  cannot  be  en- 
forced by  attachment.  Remington 
Paper  Co.  v.  O'DouBherty,  82  Hun 
256,  6  NTClvProc  79  [aS  96  N.  T. 
666  mem]. 

66.  See  Kohler  v,  Agassis.  99  Cal. 
9,  33  P  741. 

[al  Tha  liAblUtr  of  a  atooUioldar 
for  the  debts  of  an  insolvent  cor- 
poration Is  one  that  arises  out  of  a 
contract,  or  upon  contract,  as  well  as 
by  the  statute,  and  an  attachment 
may  Issue  on  such  demand  under  a 
statute  limiting  the  remedy  to  con- 
tractual demands.  Kohler  v.  Agasslz. 
99  Cal.  9.  33  P  741;  Kennody  v.  Cali- 
fornia Sav.  Bank,  97  Cnl.  93.  31  P 
846,  33  AmSR  16.3;  Adams  v.  Clark. 
86  Colo.  65,  85  P  642.  10  AnnCas 
774:  Cleveland  Gas  Co.  v.  Collins.  19 
Oh.  Clr.  Ct.  247,  10  Oh.  Clr.  Deo. 
47E. 


[b]  za»UUto-  of  apaelal  vutuav 
wliara  oultu  MdiioaA.  —  Under 
Brlghtly's  Purdon's  Dig.  Pa.  937.  pro- 
viding that,  if  by  payment  to  a  spe- 
cial partner  the  original  capital 
should  be  reduced,  such  partner 
should  be  bound  to  make  good  his 
share  of  the  capital  with  Interest,  It 
was  held  that  the  action  to  enforce 
such  liability,  being  ex  contractu  and 
for  a  determinate  sum,  could  be  com- 
menced by  foreign  attachment.  Oull- 
lou  v.  Fontaln,  11  P.  Cas.  No.  5,861. 
1  NTWklyDlg  269. 

[c]  Aotloit  by  borongli  for  wcpansa 
of  laying  aldawalk. — Under  N.  J.  P. 
L.  (1891)  p  389  S  2,  giving  to  bor- 
oughs a  right  of  action  on  contract 
against  lotowners  for  the  expense  of 
laying  sidewalks,  such  action  against 
a  nonresident  owner  may  be  prop- 
erly begun  by  attachment.  The  stat- 
ute is  regarded  as  creating  a  debt 
for  an  ascertained  sum  of  money  due 
from  defendant  to  plaintiff  upon  the 
former's  Implied  contract  to  pay 
whatever  the  law  ordered  him  to  pay. 
State  V.  Spring  Lake.  58  N.  J.  L.  136, 
S2  A  77. 

67.  Dlttman  Boot.  etc..  Co.  v.  Mix- 
on,  120  Ala.  206.  24  S  847  [clt  U.  S. 
Rolling  Stock  Co.  v.  Clark.  95  Ala, 
322,  10  S  917]  (holding  that  attach- 
ment would  lie  in  an  action  to  recov- 
er a  statutory  penalty  for  failure  of 
a  mortgagee,  whose  mortgage  had 
been  satisfied,  to  enter  the  satisfac- 
tion of  record  after  being  requeated 
to  do  so). 

ta]  Puutltr  for  Uvvor  aallfwg' 
TTnder  the  HlsslBSlppl  statute  an  at- 
tachment may  be  iiad  in  an  action 
to  recover  the  penalty  for  the  viola- 
tion of  a  statute  which  forbids  any 
person  to  sell  or  give  away  unlaw- 
fully Intoxicating  liquors  at  his  place 
of  business.  Adams  v.  Johnson,  72 
Miss.  896.  17  S  682. 

68.  State  v.  Bhie,  112  Ark.  385, 
166  SW  535. 

69.  Dixon  V.  Corlnne  Runkel  Stock 
Co.,  214  Fed.  418. 

70.  Wlllman  v.  Friedman.  3  Ida. 
(Hash.)  734.  35  P  37;  Mayer  v.  Zln- 
gre,  18  Nehr.  458,  25  NW  727;  Ocon- 
to Co.  V.  Esson,  112  Wis.  89,  87  NW 
865;  C.  D.  Smith  Drug  Co.  v.  Casper 
Drug  Co..  5  Wyo.  BlO,  40  P  979,  42 
P  218. 

[al  IIlnatratlOB. — ^TTnder  Code  Civ. 
Proc.  S  538,  which  authorizes  the  Is- 
suance of  an  attachment  on  an  affi- 
davit showing  that  defendant  la  "In- 
debted" to  plaintiff  on  a  contract  for 
the  payment  of  money,  "specifying 
the  amount  of  the  Indebtedness,"  and 

f540  which  provides  that  the  writ 
ssued  shall  direct  the  sheriff  to  at- 
tach so  much  of  defendant's  property 
"as  may  be  sufficient  to  satisfy  the 
plaintiffs  demand."  the  term  "de- 
mand" refers  to  the  amount  stated  In 
the  aflldavlt  In  which  defendant  was 
"indebted,"  and  hence,  where  the  af- 


fidavit charged  an  indabtedneaa  ot 
Ave  thousand  dollars.  It  was  error  to 
issue  an  attachment  for  an  amount 
exceeding  that  sum,  stated  In  the 
complaint  as  the  amount  plaintiff  waa 
entitled  to  recover,  which  Includes 
damages  on  another  cause  of  action 
on  which  plaintiff  was  not  entitled  to 
an  attachment.  Baldwin  v.  Napa, 
etc..  Wine  Co.,  137  Cal.  646.  70  P 
732. 

[b]  Wliara  tha  ground  of  attaak- 
meat  la  fVand  In  Inoorring  tlta  ll^fl* 

Ity,  only  the  liability  fraudulently  In- 
curred can  be  included  In  the  attadi- 
ment  suit.    See  supra  f  89. 

[c]  Jolndar  of  other  davuuiaa  la 
tort  In  action  for  oonvarstos.^ — Where 
an  attachment  can  Issue  only  In  an 
action  arising  on  contract  for  the  re- 
covery of  money,  or  In  an  action  for 
the  wrongful  conversion  of  personal 
property,  the  wrjt  will  be  denied 
where  several  causes  of  action  for 
different  torts  are  Joined  with  an  ac- 
tion for  conversion.  Union  Conaol. 
Mln.  Co.  V.  Raht.  9  Hun  208  [app 
dlam  68  N.  Y,  629  mem]. 

[d]  Jolndar  of  eoutraotnal  aad 
atatatory  danumds^lf  an  attach- 
ment may  be  granted  only  In  suits 
on  contract  or  for  the  wronffful  con- 
version of  personal  property,  none 
can  Issue  In  an  action  In  which 
causes  of  action  on  an  Implied  con- 
tract are  Joined  with  one  given  by 
statute.  Wilson  v.  Harvey,  62  How 
Pr  (N.  T.)  126. 

[e]  A,  pxayar  for  attoraoy*a  faaa. 
when  the  allegations  of  the  petltloa 
disclosed  that  they  could  not  be  law- 
fully Included  In  the  suit,  did  not  de- 
stroy plalntlfTs  right  to  attach  for 
so  much  of  the  debt  as  was  properly 
Included,  Aultman  v.  Smyth,  (Tei. 
Civ.  A.)  48  SW  932. 

[f]  Jolndar  of  legal  and  •qnitabla 
canaas^— Under  the  code  practice 
where  the  complaint  eeta  out  two 
causes  of  action,  one  legal  and  the 
other  equitable  In  nature.  If  the  legal 
cause  la  sufllctent  to  authorise  at- 
tachment and  Judgment  can  be  ren- 
dered thereon  Independently  of  the 
equitable  relief  sought.  It  Is  error  to 
set  aside  the  attachment  on  the 
ground  that  the  action  Is  one  of 
purely  eoultable  cognizance.  Ferstv. 
Powers.  58  S.  C.  398.  36  SE  744. 

71.  Baldwin  v.  Nana,  etc..  Wine 
Co.,  137  Cal.  646.  70  P  732;  Vollmer 
V.  Spencer,  B  Ida.  557.  61  P  609;  Mur- 
Ison  V.  Murlson,  1  N.  a.  131,  I  N.  S. 
252. 

[al    The  reason  of  tho  ml*  Is  that 

a  writ  of  attachment  Is  an  entirety, 
and  the  want  of  Jurisdictional  facts 
as  to  one  cause  of  action  Invalidates 
it  as  to  all.  Vollmer  v.  Spencer,  fi 
Ida.  557.  61  P  609. 

[b1  Action  on  notaa  one  of  lAUh 
la  oculataraUr  aaonzaO^In  an  action 
on  notea.  In  which  an  attachment  waa 
Issued,  where  the  petition  ahowa  that 
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of  the  statute/'  and  the  court  can  act  only  nnder 
the  special  power  limited  by  the  statute  and  accord- 
ing to  the  fonnB  of  procedure  it  pieseribes.^'  Fnr^ 
tbermoR  strict  complianoe  with  the  rules  of  the 
eonrt  is  neoeBsaiy.^*  Although  an  attachment  is 
aBthOTixed  and  is  instituted  under  an  act  of  the 
l^slatnre,  it  does  not  prevent  the  debtor  from 
slwviiig  irregularities  in  tue  issuance  of  the  attach- 
ment." 

[( 122]  B.  Jurisdiction  ud  Venue— 1.  Jnrisdic- 
tieo  in  GeneraL  The  term  "jurisdiction/'  as  nsed 
in  attachment  cases^  refers  both  to  the  power  of 

the  court  to  move  in  any  event  by  means  of  this 


one  of  the  notea  was  secured  by  an 
assignment  of  corporation  etock  as 
collateral  security,  and  the  aflldavtt 
for  attachment  falsely  states  that  the 
notes  have  not  been  secured  by  any 
tnortgase  or  Hen  on  real  or  personal 
property,  or  any  pledge  on  personal 
property,  the  attachment  will  be  dls- 
solTcd.  Plsk  V.  French.  114  Cal.  400, 
48  P  161.  See  also  Vollmer  v.  Spen- 
cer, fi  Ida.  657,  51  P  609. 

n.  Cal. — Rudolph  V.  Saunders,  111 
Cal.  tit;  4S  P  619;  Sousa  v.  Lucas, 
(A.)  100  P  116. 

Ga.— AlbrtKht-Pryor  Co.  v.  Pacific 
Sfllllns  Co„  126  Ga.  498,  SB  SE  261, 
lis  AmSR  108;  Garrett  v.  Taylor,  88 
Ga.  417,  14  8E  869. 

Iowa. — Courrler  v.  Cle^om,  S 
Greene  623. 

Hd.— Morton  v.  Grafllfn.  68  Md.  645, 
13  A  Sfl,  15  A  298;  Handle  v.  Mellen, 
67  Md.  181,  8  A  573;  Rodemer  V. 
Detmold,  9  GUI  249. 

Hlch. — Sehoenfeld  v.  Bourne,  169 
Mich.  239,  12S  NW  BS7,  30  LRANS 
1!2. 

Mo.— Bryant  v.  Duity,  128  Mo.  18, 
30  SW  817  [clt  Stanton  v.  Boschert, 
104  Ho.  393,  16  SW  393;  Gates  v. 
Tuaten,  89  Ho.  IS;  Norvell  v.  Porter, 
i;:  Mo.  309:  Cabeen  v.  DouglasB,  1 
Mo.  !36I. 

Nebr. — Buchanan  v.  Bdmlsten,  1 
.Vebr.  (Unoft.)  429.  436.  95  NW  620. 

Oh.— Endel  v.  Letbrock.  38  Oh.  St. 
!54.  . 

[a]  Aa.  ftttaolunent  la  reffnlai^T 
Inaed  when  the  requirements  of  the 
rode  are  compiled  with.  Kohler  v. 
Agaasis,  99  Cal.  9.  33  P  741. 

[b]  Order  of  prepaxltw  papers^ 
No  objection  can  be  made  to  the 
preparation  of  all  the  papers  requi- 
site to  the  writ  of  attachment  be- 
fore or  at  the  same  time  the  com- 
plaint Is  prepared,  so  that  the  un- 
dertaXing:  and  affldavit  be  not  filed  In 
advance  of  the  complaint,  and  the 
writ  be  not  Issued  before  the  sum- 
mons.   Wheeler  v.  Farmer,  83  Cal. 

m. 

[c1  AHowmw*  of  amnmt  to  1m  »t- 
tMML — (1)  In  Iowa  the  statute  pro- 
vides that,  where  an  attachment  Is- 
anea  In  an  action  "founded  on  con- 
tract." the  petition  must  state  that 
semethinK  »  due.  and  the  amount 
thus  sworn  to  shall  be  a  )?ufde  to  the 
sheriff,  but  If  the  action  Is  "not 
founded  on  contract"  the  petition 
nitist  be  presented  to  some  judfre  who 
shall  make  an  allowance  thereon  of 
the  amount  of  property  that  may  b© 
attached.  These  provisions  were  In- 
tended to  draw  the  line  between  ac- 
tlona  ex  contractu  and  ejc  delicto. 
Johnson  V.  Butler,  2  Towa  535.  (2) 
Por  cases  founded  on  contract.  In 
which  an  allowance  was  not  necea- 
wry  see  I>ecorah  v.  Dunston,  34  Iowa 
'«0:  McGinn  v.  Butler,  31  Towa  160; 
Swan  T.  Smith.  26  Iowa  fi7:  Lord  v. 
Gaddis,  6  Towa  57.  (3)  Where  this 
writ  was  Issued  In  a  Hult  on  an  un- 
liquidated demand,  and  the  petition 
was  not  presented  to  a  court  or  judsce 
for  allowance  thereon  of  the  amount 
hi  value  of  property  to  be  attached, 
■t  was  held  that  the  attachment 
■hOQld  be  dissolved  on  motion  fOates 
V.  Reynolds,  13  Iowa  1):  f4)  but  un- 
wr  the  statute  permitting  attach- 


ments to  be  amended  at  any  time 
when  objection  Is  made  thereto.  If 
an  attachment  Is  Issued  without  such 
allowance,  in  a  case  where  the  al- 
lowance Is  required,  an  amendment 
addlni;  It  win  be  permitted  (Maroon 
V.  Qlllett.  54  Iowa  54.  6  NW  131). 
(5)  The  allowance  may  be  made  by 
the  Judse  as  well  when  sitting  in 
term  as  In  vacation  (Maroon  v.  Oll- 
lett,  supra),  (6)  and  his  stf^nature 
need  not  be  certified  under  the  seal 
of  the  court  (SherrlU  v.  Fay,  14  Iowa 
292). 

[d]  The  pioMdnM  om  wWnhTn—f 
for  paieluuw  moaar  does  not  dUCer 
from  attachments  based  on  other 
grounds  enumerated  in  Civ.  Code 
(1910)  I  6055.  Avery  v.  Pope.  13  Ga. 
A.  743.  79  SK  949. 

73.  West  V.  Woolfolk,  21  Fla.  189; 
Setlow  V.  Banna,  75  Mich,  219,  42 
NW  812;  Buckley  v,  Lowry,  2  Mich. 
418. 

[a]  An  amendment  supplying  an 
element  essential  to  jurisdiction  will 
not  give  vitality  to  an  attachment 
previously  Issued.  Pope  v.  Hibernla 
Ins.  Co..  24  Oh.  St.  481. 

74.  Fitzgerald  v.  Warner,  7  Dom 
liR  859;  Hole  v.  Simpson,  27  WestLR 
689,  6  WestWkly  742. 

75.  Beasley  v.  Mershon,  3  Ky.  Op. 
21. 

76.  Voorhees  v.  Jackson.  10  Pet. 
(U.  S.)  449.  9  L.  ed.  490;  Quarl  v. 
Abbett,  102  Ind.  233.  1  NE  476.  52 
AmR  662;  Hall  v.  Hall,  12  W.  Va.  1. 

[a]  Power  to  Issue  a  writ  •ffeo- 
tlv*  to  Mis*  property  is  Juris- 
dictional. Quarl  v.  Abbett,  102  Ind. 
233,  1  NB  476.  52  AmR  662. 

[b]  Attachment  anlnst  foreign 
railroad  corporatlott, — ^he  provisions 
of  the  civil  code  relating  to  jurisdic- 
tion only  over  the  person  are  not  ap- 
plicable to  attachment  of  goods  only. 
Hence  the  right  of  attachment 
against  personal  property  of  a  for- 
eign railroad  company  having  no 
place  of  business  or  officer  upon 
whom  summons  can  be  served  within 
the  county  Is  given  under  Rev,  St.  ! 
64S9  (Gen.  Code  S  10263),  relating  to 
attachment,  and  such  a  company  is 
not  exempt  from  attachment  by  the 
provisions  of  Rev.  St.  9  6478  (Gen. 
Code  S  102S9),  relating  to  the  place 
where  suit  may  be  brought  against  a 
railroad  company.  Northern  Pac.  R. 
Co.  v.  Baum,  S2  Oh.  Clr.  Ct.  605  [aff 
81  Oh.  St.  386,  90  NB  1005]. 

[c]  Territorial  Jurisdiction.  _ 
Where  no  property  of  a  defendant  In 
attachment  was  found  in  the  county 
where  the  suit  was  Instituted,  of 
which  defendant  was  a  nonresident, 
the  court  has  no  Jurisdiction  to  send 
Its  writ  to  the  county  of  defendant's 
residence:  Monarch  Rubber  Co.  v. 
Hutchison.  82  Mo.  A.  603. 

fdl  SniBoient  showing-  as  to  Jnrls- 
dletlon, — Under  Code  (1906)  S  636, 
providing  that  the  chancery  court 
shall  have  Jurisdiction  of  attachment 
suits  for  Indebtedness  arising  ex  de- 
licto against  a  nonresident,  a  bill  in 
chancery,  charging  that  defendant 
was  the  owner  of  a  traveling  circus, 
that  he  was  a  nonresident  and  had 
no  propertv  in  the  state,  except  the 
circus  outfit,  and  that  the  complain- 
ant was  injured,  while  standing  on 


particular  process — ^jurisdiction  over  the  subjeet- 
matter  — and  to  the  authority  to  move  in  the  pro- 
ceeding (conceding  the  power  to  adopt  the  particu- 
lar form  of  process),  as  dependent  upon  compliance 
with  the  formalities  prescribed,  or  the  existence  of 
peculiar  grounds  at  the  time  the  remedy  is  in- 
voked." 

[$  123]  2.  Strict  OontroL  of  Stotate.  Attach- 
ment proceedings  being  in  derogation  of  the  com- 
mon law,  jurisdiction  thereof  is  special  and  limited, 
and  courts,  even  those  of  general  jurisdietion,^^ 
cannot  proceed  by  attachment  unless  the  power  rests 
upon  express  statutory  sanction.'* 

the  railroad  depot  platform  by  Invi- 
tation of  the  agent  of  defendant,  by 
the  negligence  of  defendant's  em- 
ployees, and  praying  for  an  attach- 
ment against  defendant  and  for  a 
writ  of  sequestration  for  the  seizure 
of  his  property.  Is  sufilclent  on  de- 
murrer for  want  of  Jurisdiction. 
Wallace  v.  Lucas.  (Miss.)  42  S  607, 

77.  Evesson  v.  Selby,  32  Md.  340: 
Strtckler  v.  Hargis,  34  Nebr.  168,  61 
NW  1039. 

[a]  Where  tlw  Jnriadlcklom  of  m 
oonrt  la  Umltad  to  •  tdty.  and  it  has 
no  Jurisdiction  of  a  nonresident  un- 


less personally  served  within  a  city, 
and  may  Issue  an  attachment  only  ui 
a  pending  action,  there  Is  no  author- 
ity to  Issue  an  attachment  against 
the  property  of  a  nonresident  debtor 
who  cannot  be  served  with  summons. 
Fisher  v.  Curtis,  4  N,  T.  Super.  660, 
2  CodeRep  62. 

[b]  Where  a  court  has  anthoritr 
to  entertain  all  anlts  against  Joint 
debtors,  where  the  summons  has  been 
personally  served  upon  any  one  of 
them,  an  attachment  may  Issue 
against  the  property  of  one  nonresi- 
dent joint  defendant  not  served,  If 
the  other  has  been  personally  served 
within  the  Jurisdictfon,  —  v.  -  —  ■ 
8  N.  Y.  Super,  662. 

7B.  Handle  v.  Mellen,  67  Md.  181, 
8  A  573:  EBtlow  v.  Hanna,  75  Mich. 
219.  42  NW  812. 

79.  U.  S.— Flint  V.  Coffin,  176  Fed. 
872.  100  CCA  342. 

Ala. — Pullman  Palace  Car  Co.  v. 
Harrison.  123  Ala.  149,  25  S  697,  82 
AmSR  68. 

Fla. — ^West  v.  Woolfolk,  21  Fla, 
189. 

Ga. — Fordhara  T.  ESirllch,  117  Ga. 

883.  45  SE  264. 

Iowa. — Tiffany  v.  Glover,  8  Greene 
387. 

Md.— Handle  v,  Mellen,  67  Md.  181, 
8  A  573. 

Mass. — Cox  V.  Central  Vermont  R. 
Co..  187  Mass.  598.  73  NE  885. 

Mich. — Buckley  v.  Lowry,  2  Mich. 
418. 

N.  T.— Fisher  v.  Curtis,  4  N.  T. 
Super.  660,  Z  CodeRep  62. 

Okl. — Goodfellow  Shoe  Co.  V.  Qrlf- 
ftth,  13  Okl.  51,  74  P  109, 

N.  S. — Murlson  v,  Murison,  1  N.  S. 
181,  8  N.  8.  252, 

See  Breeden  v.  Peale.  106  Va,  SO* 
65  SB  2. 

[a]  Th*  custom  of  laondon  Is  not 

recognized,  but  everything  depends 
upon  the  Attachment  Act  In  deter- 
mining Jurisdiction,  Tolman  v. 
Thompson,  13  S.  C.  L.  43. 

[b]  A  district  court  In  New  Tork 
cannot  issue  a  valid  warrant  of  at- 
tachment against  a  resident  of  New 
Tork  city.  Sullivan  Presdee,  9 
Daly  (N.  T.)  552. 

[c]  OltT  court  of  Hew  Tork. — 
Code  Civ.  Proc.  S  636.  providing  for 
the  Issuance  of  an  attachment 
against  a  domestic  corporation,  un- 
der !  3160.  does  not  apply  to  the  city 
court.  Granieri  v.  New  Tork  Shoe 
Repairing  Co.,  56  Misc.  121,  106  NTS 
1107. 

[d]  A  Juvtioe  of  the  peace  (l> 

has  no  authority  to  issue  an  attach- 
ment under  the  Arkansas  statute  re- 
lating to  the  attachment  of  mort- 
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Consent  cannot  confer  jurisdiction  to  proceed  by 
attachment."*' 

124]  S.  Oonstmction  of  Stotates  Belatiiic  to 
Jurisdiction.  Where  jurisdiction  is  expressly  con- 
ferred upon  particular  couriSi  this  will  not  neces- 
sarily abolish  the  jurisdiction  of  other  courts  al- 
ready recognized  by  lav,  as  exclusive  jurisdiction 
cannot  be  implied."*^  Where  the  statutes  confer 
upon  certain  officers  or  courts  all  powers  and  ju- 
risdiction to  the  same  extent  as  they  are  possessed 
by  other  designated  courts,  jurisdiction  is  thereby 

gased  personal  property,  which  ap-tpreme  Court  of  this  state  now  have, 
plies  only  to  circuit  courts.  Lemay  to  Instltutd,  bear,  try  and  determine 
V.  Williams,  32  Ark.  166.  (2)  A  jus- |  all  actions  and  causes,"  these  last 
tice  of  the  peace  has  no  Jurisdiction  words  are  sufllcient  to  confer  Jurls- 
In  an  attachment  against  a  nonresl-  diction  to  proceed  by  writs  of  attach- 


dent  of  his  county.  Roberts  v.  Hick- 
ory Camp  Coal,  etc,  Co.,  58  W,  Va. 
276,  62  SK  182. 

[e]  Th«  pTObats  oonrt  In  Okla- 
homa has,  under  St.  (1693)  I  1562,  no 
Jurisdiction  to  Issue  an  order  of  at- 
tachment to  be  levied  on  real  estate. 
Goodfellow  Shoe  Co.  v,  Griffith,  13 
Okl.  51,  74  P  109. 

[f]  Aot  rvgnlartliv  praotlo*  doM 
mot  ateont*  JnrlMlotlon^N.  Y. 
Acts  (1831)  c  300  SI  33,  47,  authoris- 
ing attachments  against  the  property 
of  nonresidents  of  the  county  to  Is- 
sue from  the  marine  court,  was  not 
abrogated  by  the  act  of  (1872)  c  689, 
assimilating  the  practice  and  form  of 
the  attachment  to  the  code  provi- 
sions, and  enlarging  the  Jurisdictional 
amount.  Nugent  v.  Garvey,  1  NT 
CltyCt  319. 

80.  Abemathy  v.  Moore,  83  Mo. 
65;  Rocheport  Bank  v.  Doak,  75  Mo. 
A.  332. 

81.  Shlllaber  v.  Waldo.  1  Hawaii 
31. 

[a]  The  provlsloii  In  tbe  orguio 
Mt  of  Oldabonut  conferring  on  the 
supreme  and  district  courts  "chan- 
cery as  well  as  common-law  Jurisdic- 
tion" does  not  give  such  courts  ex- 
clusive Jurisdiction  to  Issue  attach- 
ments, ao  as  to  render  void  an  act  of 
the  legislature  authorizing  the  pro- 
bate Judge  to  issue  attachments,  for 
the  issuance  of  attachments  under 
the  territorial  statutes  (St.  [1893] 
S!  4120,  4121),  which  are  merely  a 
reproduction  of  the  Kansas  law,  is  a 
ministerial  and  not  a  Judicial  act. 
Central  L.  &  T.  Co.  v.  Campbell 
Commn.  Co..  173  U.  S.  84,  19  SCt  346, 
43  L.  ed.  623  [rev  5  Okl.  396,  49  P 
481. 

83.  Bain  v.  Mitchell,  82  Ala.  304, 
2  S  706;  Rice  v.  Watts.  71  Ala.  593; 
Griffln  V.  Appleby,  69  Ala.  409:  Stur- 
man  v.  Stone,  31  Towa  115;  Scott 
Hardware  Co.  v.  Riddle.  S4  Mo.  A. 
275;  Brown  v.  Blssett.  21  N.  J.  L.  46. 

[a]  AppUoation  of  mle,. — Under 
Rev.  St.  (1899)  p  2582.  establishing 
the  Cape  Girardeau  court  of  common 
pleas,  and  giving  It  concurrent  origi- 
nal Jurisdiction  In  all  civil  actions  at 
law  with  the  circuit  court  of  such 
county,  such  court  has  Jurisdiction  of 
an  action  by  attachment  on  the 
ground  that  defendant  had  fraudu- 
lently conveyed  his  property,  so  as  to 
binder  and  delay  his  creditors,  Scott 
Hardware  Co.  v.  Riddle,  84  Ho.  A. 
27S. 

[b]  The  provision  of  the  Vew  Ter- 
ser aot  coustttntlng  the  circuit 
oonrte,  that  those  courts  "shall  be, 
and  are  hereby  constituted,  courts  of 
original  Jurisdiction  and  of  record; 
and  be  vested  with,  and  have,  all  the 
power  and  authority  incident  to 
courts  of  common  law,"  would  not 
alone  be  sufficient  to  sustain  the  ob- 
jection that  the  act  constituting  these 
courts  extended  to  them  only  the 
common-law  powers  and  Jurisdiction, 
but,  as  the  act  Immediately  proceeds 
to  amplify  the  Jurisdiction  by  adding 
the  words  that  they  shall  have  "pow- 
er, authority  and  Jurisdiction,  In  like 
manner,  and  to  the  like  extent,  as 
the  courts  of  Common  Pleas,  and  Su- 


ment  to  the  extent  that  the  supreme 
court  and  common  pleas  court  pos- 
sess such  Jurisdiction.  Morref  v. 
Buckley,  20  N.  J.  L.  667. 

[c]  W%en  ft  pwrtloulT  oovxt  Is 
nuUle  ft  oewrt  of  reooxd  with  all  the 
powers  and  duties  of  such  court,  the 
modes  prescribed  by  the  general  law 
of  the  land  for  the  Institution  of 
suits  In  courts  of  record  being  either 
by  summons  upon  a  party,  or  attach- 
ment against  his  property,  the  par- 
ticular court  Is  Invested  with  power 
to  proceed  by  attachment.  Lackey  v. 
Selbert.  23  Mo.  86  (so  holding  In  re- 
spect to  the  Jurisdiction  of  law  com- 
missioners of  St.  Louis  county  under 
such  a  provision). 

[d]  Ob  the  otlwr  liand  it  has  been 
held  In  South  Carolina  that,  where 
the  limited  Jurisdiction  of  a  city 
court  did  not  Include  the  power  to 
Issue  attachments,  an  act  enlarging 
the  Jurisdiction  or  declaring  that 
such  court  should  have  concurrent 
Jurisdiction  with  the  court  of  general 
sessions  and  common  pleas.  In  all 
cases  of  misdemeanors,  etc.,  and  In 
all  "civil  cases,  to  the  amount  of 
J500."  added  only  to  the  Jurisdiction 
of  the  city  court  In  the  cases  partic- 
ularly mentioned,  and  as  nothing  was 
said  about  the  process  of  attachment 
the  act  conferred  no  Jurisdiction  In 
that  regard.  Roddy  y.  Altken,  23  S. 
C.  L.  232;  Tolman  v.  Thompson,  13 
S.  C.  L.  43. 

[e]  The  ol^  oonrt  of  Vew  Tork 
has  no  Jurisdiction  of  attachment 
proceedings  against  a  domestic  cor- 
poration. Qranlerl  v.  New  Tork  Shoe 
Repairing  Co..  6<  Misc.  121,  106  NTS 
1107. 

88.  IT.  S.— Wright  V.  Ankeny.  217 
Fed.  988  (construing  Washington 
statute);  Johnson  v.  North  Star  Lum- 
ber Co.,  206  Fed.  «24.  125  CCA  118; 
Graham  v.  Spencer.  14  Fed.  603  (con- 
struing Vermont  statute);  Zerega  v. 
McDonald.  80  F.  Cas.  No.  18,212.  1 
Woods  496  (constmlnff  Georgia  stat- 
ute). 

Ala;— Kress  v.  Porter,  182  Ala.  677, 
31  8  S?7 

111.— Bates  T.  Kaestner,  69  III.  A. 
620;  Schrorer  v.  Pettlbontf,  68  111.  A. 
436  [aff  163  111.  42,  4S  NE  207];  Lord 
v.  Babel.  16  Til.  A.  434. 

Kan. — Reynolds  v.  Williamson,  68 
Kan.  239,  74  P  1122. 

Ky. — Brand  v.  Brand.  116  Ky.  786, 
76  SW  868.  25  KyL  987,  63  LRA  206; 
Bradford  v.  Glllasple,  8  Dana  67. 

Me. — Stephenson  v.  Davis,  56  Me. 
73, 

Mass. — Cox  v.  Central  Vermont  R. 
Co..  187  Mass.  696,  73  NB  885, 

Minn.  —  Kenney  v.  Geofgen,  36 
Minn.  190,  31  NW  210;  Stone  v.  My- 
ers. 9  Minn.  303.  86  AmD  104. 

Miss. — Ivouls  Werner  Sawmill  Co. 
V.  Sheffield.  89  Miss.  12.  42  S  878. 

Mo. — Smith  Premier  Typewriter  Co. 
V.  National  Cash  Register  Co.,  156 
Mo.  A.  98,  135  SW  992. 

N.  T. — Douglass  v.  Phenlx  Ins.  Co., 
138  N.  T.  209.  33  NE  938,  20  LRA 
118;  Carr  v.  Corcoran,  44  App,  Dlv, 
97,  60  NTS  763;  McPadden  v.  Tnnes. 
60  Misc.  548,  112  NTS  912:  Wlllet  v. 
Bqultable  Ins.  Co.,  10  AbbPr  193. 


conferred  by  necessary  implication  on  the  foniKr 
to  entertain  proceedings  by  attachment  when  soeh 
jurisdiction  is  possessed  by  the  courts  whose  powers 
furnish  the  measure  of  those  which  the  act  puiptffts 
to  confer.** 

[i  125]   4.  KeceBiity  of  Presence  of  Propertf. 

The  court  eannot  exercise  its  jurisdiction  onlesa 
there  is  something  upon  which  it  can  operate.  Tbm 
must  be  personal  service  upon  defendant,  or  prop- 
erty belonging  to  him  must  be  within  the  state 
and  a  levy  made  thereupon.^'    The  issue  of  tlie 

N.  C— Balk  V.  Harris,  122  N.  C 
64,  30  SE  318.  45  LRA  257,  260. 

Oh. — Oil  Well  Supply  Co,  v,  Koea. 
64  Oh.  St.  422,  60  NE  60S:  Buckeye 
Pipe  Line  Co.  v.  Pee.  62  Oh.  St.  64J, 
6?  NE  446,  78  Am^  74S:  Svans  t. 
Justine.  7  Oh.  273. 

Okl. — Central  L.  A  T.  Co.  v.  Camp- 
bell Commn.  Co.,  5  Okl.  396.  49  P  it. 

Pa. — Noble  v.  Thompson  Oil  Co.. 
79  Pa.  364.  21  AmR  66;  Pennsylvanl* 
R.  Co.  V.  Pennock,  61  Pa.  !44. 

Tex. — Ward  v.  Lathrop,  11  Tex. 
287. 

"Attachment  suits  are  In  the  na- 
ture of  actions  In  rem,  and  are  es- 
pecially so  when  they  proceed  with- 
out Jurisdiction  of  the  person  of  tbt 
debtor  In  the  attachment  suit.  No 
state  can  subject  to  Its  laws  either 
real  or  personal  property  which  Is 
out  of  Its  Jurisdiction.  It  Is  funda- 
mental that  In  an  attachment  pro- 
ceeding the  re*  must  be  within  the 
Jurisdiction  of  the  court  issuing  the 
process  In  order  to  confer  Jurisdic- 
tion. (Plimpton  v.  Blgelow,  93  N.  T. 
692,  696.)  In  discussing  the  ques- 
tion Involved  in  that  case  Judge  An- 
drews said:  *In  the  case  of  tangible 
property,  capable  of  actual  manucap- 
tion. It  must  have  an  actual  situs 
within  the  Jurisdiction.  But  credits, 
choaes  in  action  and  other  Intangible 
Interests  are  made  by  statute  sus- 
ceptible of  selsure  by  attachment. 
The  same  principle,  however,  applies 
in  this  case  as  fn  the  other,  the  res. 
that  Is  the  Intangible  right  or  Inter- 
est, to  be  subject  to  the  attachment 
must  be  within  the  Jurisdiction.  .  .  . 
Where  the  defendant,  who  owns  a 
credit,  is  within  the  Jurisdiction, 
there  Is  no  difficulty  through  pro- 
ceedings In  personam  In  reaching  and 
applying  It  In  discharge  of  his  debt 
to  the  plaintiff.  But  where  he  is  out 
of  the  Jurisdiction,  and  the  debt  or 
duty  owing  to  him,  or  the  right  he 
possesses  exists  against  some  per- 
son within  the  Jurisdiction,  attach- 
ment laws  fasten  upon  that  circum- 
stance, and  by  notice  to  the  debtor  or 
person  owing  the  duty  or  represent- 
ing the  right.  Impound  the  debt, 
duty,  or  right,  to  answer  the  obliga- 
tion which  the  attachment  proceed- 
ing is  Instituted  to  enforcer  In  the 
case  supposed  the  debt,  duty  or 
right,  for  the  purpose  of  attachment 
proceedings  la  deemed  to  have  its 
situs  or  locality  In  the  Jurisdiction.' 
But  where  neither  the  debtor  nor  the 
creditor  resides  In  the  state  the  mle 
is  otherwise.  Thus,  in  that  case, 
which  related  to  the  stock  of  a  cor- 
poration. It  was  said:  It  seems  Im- 
possible to  regard  the  stock  of  a  cor- 
poration as  being  present  for  the  pur- 
pose of  Judicial  proceedings,  except 
at  one  of  two  places,  vis.,  the  place 
of  residence  of  the  owner,  or  the 
place  of  the  residence  of  the  cori>ora- 
tlon.  .  .  We  are.  therefore,  of 
the  opinion,  that  the  fundamental 
condition  of  attachment  proceedings, 
that  the  res  must  be  within  the  ju- 
risdiction of  the  court  In  order  to  an 
efEectual  seizure,  is  not  answered  In 
respect  to  shares  In  a  foreign  corpo- 
ration by  the  presence  here  of  Its 
officers,  or  by  the  fact  that  the  cor- 
poration has  property  and  Is  trans- 
acting business  here.'  In  I>oue1a88 
V.  Phenlx  Ins.  Co.,  (188  N.  T.  209.  219. 
33  NE  988,  20  LRA  118.  64  AmSR 
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writ  and  its  levy  upon  property  within  the  state 
bring  the  property  under  the  jurisdiction  of  the 
conrt,**  and  also  give  the  court  jurisdiction  over 
defendant  to  the  extent  of  the  value  of  the  prop- 


erty." 

Ooiporate  stock,  for  the  purpose  of  an  attach- 
ment, has  its  aitiui  where  the  corporation  is  lo- 
cated,"' and  shares  of  stock  in  a  foreign  oozpora- 


44S)  the  same  jiidse  said:  "But  It  Is 
a  fundamental  rule  that  In  attach- 
ment proceedings  the  res  must  be 
within  the  Jurisdiction  of  the  court 
Issuing  the  process,  In  order  to  con- 
fer Jurisdiction.  (Plimpton  v.  Blge- 
low,  93  N.  Y.  593.)  In  the  case  of 
movables  their  seizure  under  the  at- 
tachment shows  that  their  actual 
situs  Is  within  the  Jurisdiction.  But 
in  respect  to  Intangible  Interests, 
debts,  choses  In  action,  bonds,  notes, 
accounts.  Interests  In  corporate  stocks 
and  things  of  a  similar  nature,  the 
qaestlon  whether  the  res  Is  within 
the  Jurisdiction  of  the  sovereignty, 
where  the  process  Is  Issued,  Is  not 
00  readily  determined.  The  general 
rule  la  well  settled  that  the  situs  of 
debts  and  obllKatlons  Is  at  the  domi- 
cile of  the  cretditor.  But  the  attach- 
ment laws  of  our  own  and  of  other 
states  recognise  the  right  of  a  cred- 
itor of  a  non-resident  to  attach  a 
debt  or  credit  owing  or  due  to  him 
by  a  person  within  the  Jurisdiction 
where  the  attachment  Issues,  and  to 
this  extent  the  principle  has  been 
sanctioned  that  the  laws  of  a  state, 
for  the  purposes  of  attachment  pro- 
ceedings, may  fix  the  situs  of  a  debt 
at  the  domicile  of  the  debtor.  (Wil- 
llams  V.  Ingersoll,  89  N.  T.  B08,  B26; 
Embree  v.  Hanna,  6  Johns.  (N.  T.) 
101.)  ...  If  the  laws  of  Massa- 
chusetts go  to  the  extent  claimed, 
and  assume  to  authorize  attachment 
proceedings  to  seize  a  credit  owing 
to  a  resident  of  this  state,  when 
neither  the  debtor  nor  creditor  are 
within  the  Jurisdiction,  this  state  Is 
not,  we  think,  bound  to  recognize 
■  them.'  That  case  was  followed  by 
the  Appellate  Division  In  Carr  v,  Cor- 
coran, (44  App.  Dlv.  97,  99.  60  NTS 
TG3)  where  It  was  expressly  held 
that  an  attachment  of  a  debt  could 
only  be  effected  as  against  the  cred- 
itor by  service  upon  the  debtor  when 
he  was  domiciled  within  the  state; 
that  In  such  case  the  res  of  the  debt 
was  at  the  domicile  of  the  debtor, 
and  that  the  court  could  not  obtain 
Jurisdiction  by  service  upon  a  non- 
resident debtor  who  at  the  time  was 
tenipnarlly  sojourning  here.  The 
debtor  being  a  non-resident  and  the 
creditor  bemg  a  non-resident,  there 
would  be  nothing  for  the  court  to 
take  hold  of.'  The  principle  appli- 
cable to  the  question  of  Jurisdiction 
of  the  person  and  of  the  res  Is  brief- 
ly stated  by  Judge  O'Brien  In  Ward 
V.  Boyce.  (152  N.  Y.  191,  196,  4«  NE 
ISO.  36  LRA  549)  as  follows:  'If  the 
proceedings  Involve  the  determination 
of  the  personal  liability  of  the  de- 
fendant, he  must  be  brought  within 
the  Jurisdiction  by  service  of  proc- 
Ms  within  the  state,  or  voluntary 
appearance.  If  It  be  a  proceeding  in 
rem  the  res  must  have  been  seized  or 
attached,  or  at  least  must  be  within 
the  Jurisdiction.'  This  was  cited  with 
approval  by  this  court  In  China,  etc.. 
Bank  V.  Morse,  168  N.  T.  458.  481,  61 
NE  774,  85  AmSR  676.  5«  L,RA  1S9." 
National  Broadway  Bank  v.  Samp- 
ion,  179  N.  T.  218.  222.  71  NE  766, 
lU  AmSR  851.  66  LRA  606  [aff  85 
App.  Dlv.  S20,  83  NYS  426}. 
[a3    VoBZMldMit  defondant  served 

S'  fwMtoaWOB^-  The  Jurisdiction  of 
e  court.  In  an  action  by  attach- 
ment against  a  defendant  served  only 
by  publication  and  not  appearing,  de- 
pends on  whether  there  is  a  res  on 
which  It  can  act,  and  where  the  sher- 
Ut  tAMn  to  find  any  property  which 
lie  can  seise  under  the  writ,  and  he 
does  not  Impound  any  property  or 
credits  of  defendant  by  service  of 
sarnlshnient,  there  Is  nothing  on 
which  the  jurisdiction  of  the  court 
ean  act  In  th«  case.  Smith-Premier 
Tj-pewrlter  Co.  v.  National  Cash  Reg- 
ister OO,  ISe  Mo.  A.  98.  ISB  SW  992. 


lb]    PTMenos  asonrad  by  fraud. — 

Where  defendant,  in  a  suit  against 
his  debtor,  attached  goods  In  the  pos- 
session of  a  railroad  company,  deliv- 
ered to  It  by  plalntl/f  who  had  ac- 
quired them  from  the  debtor,  and 
subsequently  defendant  dismissed  the 
attachment  suit,  and  the  sheriff  de- 
livered the  goods  to  defendant's 
agents  who  removed  them  to  Kansas 
where  they  were  levied  on  under  an 
attachment  sued  out  by  defendant  in 
that  state.  It  was  held  that  the  acts 
were  fraudulent  In  law.  and  the  Kan- 
sas court  acquired  no  Jurisdiction, 
and  that  a  second  attachment,  sued 
out  of  another  Kansas  court  and  lev- 
led  by  the  sheriff  on  the  goods  while 
they  were  In  his  hands  by  virtue  of 
the  first  attachment,  was  pervaded 
with  the  same  vice  as  the  flrsL  Rob- 
encrani  v.  SwofCord  Bros.  Dry  Goods 
Co.,  175  Mo,  B18,  75  8W  446,  97  Am 
SR  609. 

[cl    The  proMrtr   msd   Bot  be 

wltUn  the  oouaty  where  the  action 
Is  brought  in  order  for  a  levy  thereon 
under  a  writ  of  attachment  to  confer 
Jurisdiction.  Clements  v.  Utley.  91 
Minn.  352.  98  NW  188. 

[d]  Attaidunent  br  vendee  of 
money  paid  express  oompeny. — Where 
a  vendee  In  Georgia  received  goods 
by  express,  C.  O.  D.,  from  New  York, 
paid  the  charges,  then  discovered  that 
the  goods  were  not  those  ordered. 
Immediately  tendered  the  goods  back 
to  the  express  company,  and  notified 
the  vendor  of  such  action.  It  was 
held  that  attachment  would  lie  In  fa- 
vor of  the  vendee  against  the  non- 
resident vendor  for  the  purchase 
money  paid  the  express  company. 
Cohen  v.  Lasky.  102  Ga.  846,  30  8E 
531. 

[el  Attaohment  of  bonds  owned 
by  alleB.— A  contention  that,  by  a  de- 
cree of  the  court  giving  railroad 
bonds  to  an  alien,  such  bonds  are 
not  subject  to  attachment  as  con- 
cerning property  without  the  Juris- 
diction of  the  court  Is  not  tenable 
where  the  bonds  are  still  physically 
within  the  court's  control.  De  Bearn 
V.  De  Beam,  119  Md.  418,  86  A  1049. 

[f]  WlMM  eonrt  has  JvrlsaiettDa 
of  vartis>.F-^n  attachment  Is  but  an 
Incident  to  a  cause,  and  where  the 
court  has  Jurisdiction  of  the  parties, 
some  of  whom  reside  In  one  county 
and  others  In  another,  the  court  has 
Jurisdiction  to  subject  the  land  In  the 
county  where  the  court  does  not  sit, 
and  to  remove  a  cloud  upon  the  title 
In  order  to  do  bo.  Bogard  v.  Buck- 
ner,  12  Ky.  Op.  581. 

84.  Conn. — (ySuUIvan  V.  Overton, 
56  Conn.  102.  14  A  300. 

Ga. — Earle  v.  Sayre,  99  Ga.  817, 
25  SB  94S. 

111.— Buck  V.  Coy,  78  HI.  A.  180. 

Ind.— Quarl  v.  Abbett,  102  Ind.  288, 
1  NE  476.  52  AmR  662. 

Iowa, — Rowan  v.  Lamb,  4  Greene 
468. 

Mo. — Abernathy  v.  Moore,  83  Mo. 
66. 

N.  H. — Lebanon  Nat.  Bank  v.  Mas- 
coma  Flannel  Co.,  70  N.  H.  287,  46 
A  49. 

Oh. — ^Palne  v.  Mooreland,  15  Oh. 
435,  45  AmD  585. 

Utah. — H.  L.  Grlffln  Co,  v.  Howell, 
88  Utah  367.  113  P  826. 

W.  Va.— Hall  v.  Hall.  12  W.  Va.  1. 

Wis.  —  Cox  V.  North  Wisconsin 
Lumber  Co..  82  Wis.  141,  61  NW  IISO. 

Bee  alao  Hartford  Nat.  F.  Ins.  Co. 
V.  Chambers,  58  N.  J.  Eq.  468.  32  A 
663. 

[a]  Tlie  oonrt's  oontrol  over  the 
TSB  m  attachment  arises  from  seizure 
of  the  property  under  the  writ.  H, 
L.  GrIfBn  Co.  v.  Howell,  38  Utah 
857,  113  P  828. 

[b]  Jttrisdlotlon  fkom  time  of  la- 
ne of  wilt^Tn  New  York  It  was 


held  that  In  an  action  against  a  non- 
resident the  court  acquired  Jurisdic- 
tion from  the  time  of  the  allowance 
of  the  warrant  of  attachment.  Tread- 
well  V.  Lawlor,  IB  HowPr  (N.  Y.)  8; 
Burkhardt  v.  Sanford.  7  HowPr  (N. 
Y.)  329  [rev  In  effect  1  Abb.  Deo. 
263]. 

[c]  A  faCnre  to  serve  process  1b 
the  main  case  does  not  result  in  a 
loss  of  Jurisdiction  over  the  attached 
property,  so  long  as  the  action  re- 
mains pending.  Rackman  v.  Clapp, 
60  Nebr.  648,  70  NW  259. 

Cd]  Hotloe^As  to  whether  the 
mere  levy  is  sufficient  to  confer  Ju- 
risdiction so  that  a  Judgment  with- 
out further  notice  would  be  void,  or 
only  voidable  see  Infra  {  466. 

as.  Brand  v.  Brand,  116  Ky.  785, 
76  SW  868.  26  KyL  987.  63  LRA 
206. 

[a]  The  provlslOB  Im  the  Orvaale 
Act  of  OMahoma  territory  requiring 
all  civil  actions  to  be  brought  In  the 
county  where  defendant  resides  or 
can  be  found  does  not  prevent  the 
courts  from  acquiring,  by  means  of 
foreign  attachment.  Jurisdiction  of 
nonresident  defendants,  to  the  extent 
of  the  property  levied  upon.  Central 
L.  &  T.  Co.  V.  Campbell  Commn.  Co., 
173  n.  8.  84,  19  set  346.  43  L.  ed.  623 
[rev  6  Okl.  396,  49  P  48]. 

8B.  U.  S.— Plnney  v.  Nevllls,  86 
Fed-  97. 

Cal. — ^Walt  V.  Kern  River  Mln.,  eta, 
Co„  157  Cal.  16,  106  P  98. 

Conn. — Barber  v,  Morgan,  84  Conn. 
618,  80  A  791,  AnnCasl912D  951  and 
note;  Winslow  v.  Fletcher,  53  Conn. 
390,  4  A  250,  65  AmR  122. 

111. — Reld  Ice  Cream  Co.  v.  Steph- 
ens, 62  111.  A.  334. 

Ky. — New  Jersey  SheepL  eta,  Co.  v. 
Traders'  Deposit  Bank,  104-  Ky,  90. 
46  SW  677,  fO  KyL  666. 

[a]  Corporation  created  to  do 
bnsbiesa  in  another  state^— A  cor- 
poration, organised  under  the  laws  of 
a  foreign  state  for  the  exclusive  pur- 
pose of  doing  business  In  California 
where  Its  entire  property  is  situated 
and  all  Its  business  Is  transacted,  will 
be  deemed  to  be  a  resident  of  Cali- 
fornia, to  an  extent  sufficient  to  bring 
it  within  the  rule  applicable  to  do- 
mestic corporations  as  to  the  situs  of 
Its  stock.  Walt  V.  Kern  River  Mln., 
etc.,  C:o.,  167  Cal.  16,  81,  106  P  98 
(where  It  Is  said:  "Defendant  cor- 
poration was,  as  we  have  seen,  or- 

g mixed  under  the  laws  of  Arizona, 
ut  for  all  practical  purposes,  ac- 
cording to  the  record,  it  Is  a  Cali- 
fornia corporation.  Its  contemplated 
business  was  all  to  he  transacted  In 
this  state,  all  of  Its  property  Is  here 
and  It  does  business  nowhere  else. 
As  was  said  by  Judge  Lurton  of  an- 
other corporation  in  Young  v.  South 
Tredegar  Iron  Co.,  86  Tenn.  189.  2  SW 
202.  4  AmSR  752,  Its  whole  tangible 
and  ponderable  substance  Is  In  this 
state.'  It  Is  a  foreign  corporation 
only  In  the  sense  that  It  Is  created 
In  another  state  and  continues  to  en- 
joy corporate  life  by  permission  of 
that  state.  In  every  other  sense.  It 
Is  solely  a  California  corporation.  So 
far  as  it  In  fact  does  or  can  do  busi- 
ness at  all.  It  does  it  solely  bv  per- 
mission of  this  state,  and  within  Its 
borders.  Under  such  circumstances 
its  residence  In  Arizona,  or  anywhere 
else  outside  of  California,  Is  the  mer- 
est fiction.  As  to  such  a  corporation, 
so  organized  and  situated  In  regard 
to  all  Its  business  and  property,  we 
can  see  no  good  reason  why,  as  was 
said  in  the  case  last  cited,  'the  fic- 
tion as  to  the  situs  of  the  corpora- 
tion entity  ought  not  to  yield  in  the 
interest  of  Justice  to  the  actual  facts,' 
to  an  extent  sufficient  to  warrant 
the  holding  that  the  corporation  Is 
sufQclently  a  resident  of  this  state  to 
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ATTACHMENT 


[§§  125^126 


tion  cannot  be  attached,^'  even  though  the  corpora- 
tion is  carrying  on  business  within  the  state."^  Capi- 
tal stock  of  a  domestic  corporation  is  subject  to 
attachment,  although  it  is  owned  by  a  nonresident,^"* 
or  although  the  certificate  of  stock  is  in  the  pos- 
session of  a  debtor  outside  of  the  state.°° 

A  debt,  whether  it  is  regarded  as  having  its  situs 
at  the  domicile  of  the  debtor"^  or  of  the  creditor/" 
cannot  be  attached  where  its  situs  is  foreign  to  the 
state  in  which  the  action  is  brought,""  even  thoi^h 
the  evidence  of  the  debt  is  within  the  state."*  Con- 
versely, where  the  statute  gives  a  creditor  living 
within  the  state  the  right  to  attach  a  debt,  it  is 
inuaaterial  that  the  evidence  of  the  debt  is  held  in 


another  state.*" 

A  judgment  has  its  legal  situs  in  the  state  of  its 
rendition  and  cannot  be  reached  by  attachment  pro- 
ceedings in  another  state,  although  the  debt  oa 
which  it  is  based  had  its  situs  in  such  state.** 

Gonnty  warrants  payable  to  bearer  and  capable 
of  transfer  without  indorsement  have  been  held 
seizable  as  the  res  in  the  state  where  they  an 
found." 

[$  126]  6.  Bdation  of  AnxiUary  Attachment  to 
Principal  Action.  The  special  proeeedii:^  by  at- 
tachment must  be  in  the  same  court  as  that  in  which 
the  action  is  i)ending  and  to  which  the  attaebnmt 
is  auxiliary."^ 


bring  It  wttbln  the  rule  apidlcable  to'realdents  of  New  York,  purcbased  cer- 


domestic  corporations  as  to  the  situs 
of  its  stock"). 

[b]  Th*  H«w  ToA  atetnto  <1)  au- 
thorizing attachment  to  be  levied  on 
shares  of  corporate  stock  owned  by  a 
nonresident  applies  only  to  shares  of 
stock  in  a  domestic  corporation 
(Plimpton  T.  Blgelow,  93  N.  Y.  S92), 
(2)  and  to  shares  of  stock  In  a  for- 
eign corporation  the  certUIcatee  of 
which  are  within  the  state  (Simpson 
V.  Jersey  City  Contracting  Co..  165 
N.  Y.  198.  88  NE  896>. 

87.  Pinney  v.  Nevllls.  86  Fed.  97; 
New  Jersey  Sheep,  etc.,  Co.  v.  Trad- 
era"  Deposit  Bank,  104  Ky.  90.  46 
eW  677,  20  KyL  665. 

[a]  Unless  the  stook  la  Bctoally 
or  oonstrncUrely  within  the  state, 

(1)  stock  of  a  nonresident  In  a  cor- 
poration organized  under  the  laws  of 
one  ^tate  cannot  be  attached  In  an- 
other state.  Ireland  v.  Globe  Milling, 
etc.,  Co.,  19  R.  1.  180,  32  A  921,  61 
AmSR  766,  29  I.RA  429.  See  also 
Hoore  v.  Gennett.  2  Tenn.  Ch.  37S. 

(2)  8o  Code  Pub.  Civ.  L,.  art  9  i  18, 
and  art  23  9S  68,  69,  authorizing  the 
attachment  of  shares  of  stock  and 
providing  for  their  transfer  on  the 
books  of  the  corporation,  do  not  sub- 
ject to  attachment  the  stock  of  a 
nonresident  In  a  foreign  corporation, 
where  the  stock  is  not  actually  with- 
in the  state.  U.  S.  Express  Co.  v. 
Hurlock,  120  Md.  107,  87  A  834,  Ann 
Casl915A  666  and  note. 

[b]  Stook  pledged  wlthla  the 
•tat*. — Where  certificates  of  stook  of 
a  foreign  corporation  belonging  to  a 
nonresident  are  In  possession  of  a 
resident  of  the  state  as  security  for 
a  debt,  the  Interest  of  the  owner  and 
pledgor  Uiereln  Is  a  property  right 
within  the  state  which  may  be  levied 
upon  under  a  warrant  of  attachment 
against  him.  Simpson  v.  Jersey  City 
Contracting  Co.,  165  N.  Y.  192.  58  NE 
896,  31  NYCivProc  286.  65  LRJf  796 
faff  47  App.  Dlv.  17,  ei  NTS  1088.  80 
NYCivProc  161]. 

88.  New  Jersey  Sheep,  etc.,  Co.  v. 
Traders'  Deposit  Bank,  104  Ky.  90, 
46  SW  677,  20  KyL  565;  Ireland  v. 
Globe  Milling,  etc.,  Co.,  19  R.  I.  180. 
32  A  921.  61  AmSR  756.  29  LRA  459. 
See  also  Moore  v,  Gennett,  2  Tenn.  Ch. 
375.  Contra  Smith  v.  Pilot  Min.  Co.,  47 
Mo.  A.  409  rdlst  Plimpton  v.  Blgelow, 
93  N.  Y.  592]  (holding  that  there  was 
nothing  In  the  statute  in  that  state 
which  limited  the  right  of  attachment 
to  shares  of  domestic  corporations; 
that  shares  of  a  foreign  corporation 
which  had  its  principal  place  of  busi- 
ness in  that  state,  kept  Its  stock 
books,  and  exercised  all  Its  corporate 
franchises  and  functions  there,  were 
subject  to  attachment). 

89.  Walt  v.  Kern  River  Mln.,  etc., 
Co.,  157  Cal.  16.  lOfi  P  98:  Gordon  V. 
Baltimore,  6  Gill  (Md.)  231. 

90.  Cord  V.  Newlin,  71  N.  J.  L. 
438.  59  A  22. 

ftl.  C!arr  v.  Corcoran,  44  App.  Div. 
97,  60  NYS  763. 

[a]  BeM  contracted  In  «t«te  where 
taalSMs  ofloe  looatsd. — Where  N.  a 
resident  of  New  Jersey,  maintained  a 
general  business  office  in  New  York 
city,  and  there,  through  plaintiffs. 


tain  Canadian  land  from  a  foreign 
corporation,  which  thereby  became  In- 
debted to  plaintiffls  for  commissions. 
It  was  held  that  the  situs  of  the  debt 
owing  tty  N  to  the  corporation  was 
In  New  York,  and  that  such  debt  was 
subject  to  attachment  In  a  suit 
brought  by  plaintiff  against  the  cor- 
poration in  Now  York.  Flynn  v. 
White,  122  App.  Dlv.  780,  107  NTS 
860. 

oa.  Glower  v.  Glidden  Varnish  Co., 
120  Ga.  983,  48  SE  355;  High  V.  Pa- 
droaa.  119  Ga.  648,  46  SE  859. 

S3.  National  Broadway  Bank  v. 
Sampson,  179  N.  Y.  213,  224,  71  NE 
766,  103  AmSR  851,  66  LRA  606  [aff 
85  App.  Div.  320,  83  NYS  4261:  Carr 
V.  Corcoran,  44  App.  Dlv.  97,  60  NYS 
763. 

"Charles  E.  Sampson  was  a  non- 
resident of  this  state,  and  his  liabil- 
ity as  a  member  of  the  firm  of  O.  H. 
Sampson  &  Co.  to  the  Bennett  cor- 
poration existed  or  had  Its  situs  only 
at  his  place  of  residence.  While  it  Is 
true  that  he  still  owed  the  debt  when 
temporarily  within  this  state,  yet,  as 
It  was  contracted  In  Ma.ssachusetts, 
was  owing  by  him,  a  resident  of  that 
state,  and  as  the  creditor  was  also  a 
resident  there.  It  is  quite  impossible 
to  see  how  the  debt  had  any  situs  in 
this  state  even  under  the  rule  relat- 
ing to  attachments.  If  his  debt  had 
an  actual  situs,  it  certainly  was  not 
migratory,  and,  therefore,  as  to  him, 
it  might  not  be  attached  In  any  state 
or  Jurisdiction  where  he  might  so- 
journ temporarily  or  In  which  one  of 
his  partners  might  reside.  It  seems 
clear  that  a  debt,  to  be  subject  to  at- 
tachment, must  have*  a  ^itus  some- 
where and  can  be  Impounded  only  in 
the  Jurisdiction  where  such  situs  ex- 
ists, which  is  clearly  where  either 
the  creditor  or  debtor  resides.  The 
laws  relating  to  attachments  do  not 
authorize  a  proceeding  in  this  state 
to  seize  a  credit  owing  to  a  resident 
of  another  state,  where  neither  the 
creditor  nor  the  debtor  Is  a  resident 
here.  Nor,  as  we  have  seen,  could 
the  state  make  a  debtor  a  resident 
by  so  declaring,  when  such  was  not 
the  fact.  If,  under  the  circumstances 
of  this  case.  It  could  be  properly  said 
that  the  situs  of  the  debt  owing  by 
Charles  E.  Sampson  was  In  this  state 
and  that  it  could  be  attached  here,  it 
would  follow  that  It  had  no  actual 
situs  anywhere,  but  was  transient, 
following  the  person  of  the  debtor 
and  could  be  attached  in  any  state 
or  country  where  the  debtor  might 
be  temporarllv  found.  Such  a  prin- 
ciple would  give  rise  to  most  embar- 
rassing contllcts  of  Jurisdiction, 
would  lead  to  great  confusion  and 
uncertainty,  and  greatly  prejudice  the 
rights  of  creditors.  It  Is  doubtless 
true  that  If  the  attachment  suit  of 
the  defendant  hank  had  been  an  or- 
dinary action  by  which  the  bank  had 
sought  a  recovery  against  the  de- 
fendant Charles  E.  Sampson  upon 
some  personal  liability,  the  service  in 
this  state  would  have  bef>n  sufficient 
to  confer  jurisdiction.  But  that  was 
not  the  character  or  purpose  of  that 
suit,  as  he  was  In  no  way  Indebted  to 


the  plaintiff  in  that  action.  Its  pur- 
pose waa  to  attach  the  debt  owing  to 
the  Bennett  corporation,  which  was 
clearly  a  proceeding  In  rem,  and. 
hence,  the  res  must  have  been  within 
the  Jurisdiction  of  the  court  to  ren- 
der It  effective.  The  only  Jurisdic- 
tion acquired  by  personal  service 
upon  Charles  E.  Sampson  was  Juris- 
diction of  his  person.  But  that  gave 
the  court  no  Jurisdiction  as  to  the 
debt,  the  situs  of  which  was  within 
the  state  of  Massachusetts."  Na- 
tional Broadway  Bank  v.  Sampson, 
supra. 

[a]  mnstraUon. — An  attachment 
In  an  action  by  a  nonresident  of  th« 
debt  of  a  foreign  corporation  to  a 
nonresident  under  a  contract  made 
out  of  the  state  for  services  to  be 
performed  out  of  the  state  Is  bad, 
both  under  the  rule  that  the  debt  of 
a  foreign  corporation  cannot  be  at- 
tached at  the  suit  of  a  nonresident, 
although  the  real  main  office  of  the 
corporation  is  within  the  state,  and 
under  the  rule  that  the  attachment 
will  lie  if  the  creditor  of  the  gar- . 
nlshee  could  sue  It  within  the  state, 
the  facts  not  being  within  those  enu- 
merated by  Code  Civ.  Proc.  9  1780  as 
the  only  ones  authorizing  action 
against  a  foreign  corporation  by  a 
nonresident.  Bridges  v.  Wade,  113 
App.  Dlv.  350.  99  NYS  126. 

[b]  A  debt  payable  ont  of  Uie 
«tate  from  a  nonresident  to  a  non- 
resident cannot  be  attached  within 
the  state.  Wood  v.  Furttck.  16  Misc. 
289,  39  NTS  173  [aff  17  Misc.  6C1,  40 
NTS  687  J. 

rc]  DsM  panM*  wlttlB  stats^ 
Where  a  debt  due  a  nonresident  de- 
fendant by  a  foreign  corporation  was 
the  result  of  a  contract  made  pav- 
able  in  the  state.  It  may  be  attached 
In  an  action  brought  In  the  state. 
Lancaster  v.  Spotswood,  41  Misc.  19. 
83  NTS  672  [aff  86  App.  Dlv.  627 
mem,  83  NYS  1109  mem]. 

94.  Bates  V.  New  Orleans,  etc.,  R. 
Co.,  4  AbbPr  (N.  Y.)  72,  15  HowPr 
5ta;  Owen  v.  Miller,  10  Oh.  St.  136. 
75  AmD  502. 

[a]  XUnstratloii. — Where  a  debtor 
absconds  an  attachment  of  notes  and 
mortgages  received  by  him  as  aecnr- 
Ity  for  the  purchase  price  of  land  in 
another  state,  the  notes  being  made 
by  residents  of  such  other  state.  Is 
void,  as  such  notes  are  merelv  evi- 
dences of  the  debt.  Owen  v.  Miller. 
10  Oh.  St.  136.  75  AmD  502. 

95.  Olcott  V.  Guerlnck.  19  Oh.  CIr. 
Ct.  32.  10  Oh.  Cir.  Dec.  181  [appr  WU- 
son  V.  Gifford,  12  Oh.  Clr.  Ct,  697,  6 
Oh.  CIr.  Dec.  680]. 

06.  Heyl  v.  Taylor,  64  Misc.  31. 
117  NYS  916. 

97.  Thum  v.  Plngree,  21  Utah  848, 
61  P  18. 

98.  Moore  v.  Sheppard,  1  Hetc; 
(Ky.)  97;  Richardson  v.  Jenks,  6«  Oh. 
St.  422,  47  NE  49. 

[al  AotloB  psndlBr  OK  v*oe—UagB 
in  SRor^— ITnaer  a  code  provision 
that  plaintiff  In  a  civil  action  for  the 
recovery  of  money  may,  at  or  after 
the  commencement  of  the  action,  have 
an  attachment  upon  certain  grounds, 
and  that  an  order  shall  be  made  by 
the  clerk  of  the  court  *in  which  the 
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127]  6.  Jnrisdictiott  of  Subject  Hatter  of 
Action — ^a.  In  General.  The  jurisdiction  over  at- 
tachment proceedings  is  not  entirely  apart  from  and 
independent  of  the  jurisdiction  which  the  court  may 
otherwise  exercise  over  the  subject  matter  of  the 
suit.  That  is  to  say,  if  the  cause  of  action  itself  is 
beyond  the  pale  of  the  court's  jurisdiction,  such 
eourt  cannot  assume  to  exercise  jurisdiction  over  the 
cause  simply  because  the  party  has  invoked  it 
through  the  process  of  attachment,"  and  if  under 
particular  circumstances  plaintiflE  may  sue  out  an 
attachment,  while  in  the  absence  of  such  circum- 
stances he  could  not  sue,  as  where  the  debt  is  not 
due,  then,  if  the  attachment  is  wrongly  sued  out 
because  of  the  nonexistence  of  the  required  condi- 
tion, the  writ  and  the  action  must  fall  together.^ 

128]  h.  Amonnt  In  Controversy.  When  the 
junsdiction  of  particular  causes,  as  between  differ- 
ent courts,  depends  upon  the  amount  in  controversy, 


the  same  consideration  will  control  the  power  to 
proceed  by  attachment,^  and  for  the  purpose  of  de- 
termining jurisdiction  it  is  the  amount  of  the  al- 
leged indebtedness  rather  than  the  value  of  the 
property  attached  which  governs.' 

[$  129]  7.  Nature  of  Jurisdiction  on  Transfer  of 
Oanse.  If  the  writ  is  issued  by  an  inferior  court 
having  jurisdiction,  but  by  reason  of  the  character 
of  the  levy,  as  where  the  levy  is  made  upon  land, 
the  proceedings  must  be  transferred  to  a  court  of 
higher  jurisdiction,  the  jurisdiction  of  the  latter 
court  is  considered  original.* 

[$  130]  8.  Jurisdiction  in  Eqnity— a.  In  Gen- 
eral. Althoi^h  attachment  is  in  its  nature  primarily 
a  legal  remedy,^  available  only  on  a  legal  claim,* 
the  statutes  of  a  number  of  states  authorize  pro- 
ceedings by  attachment  in  suits  in  equity,  or  in  suits 
of  an  equitable  nature,  as  well  as  in  actions  at  law, 
where  the  grounds  of  attachment  exists,'  even  where 


action  Is  brought,"  etc.,  upon  the  fll- 
ing  of  an  affidavit  and  bond  In  the 
district  court,  that  court  has  juris- 
diction to  Issue  the  attachment  In 
the  action  which  was  originally 
brought  In  the  Justice's  court  and  Is 
pending  in  the  district  court  on  pro- 
ceedings In  error.  Strlckler  v,  Har- 
gis.  34  Nebr.  468,  51  NW  1039. 

fb]  Kotton  to  vaoait*;  walvr  of 
objsctioiu — Where  an  attachment  Is- 
sued from  a  court  of  chancery  as 
process  auxiliary  to  a  case  pending 
in  a  law  court,  defendant  compelled 
complainant  to  elect  whether  he 
would  proceed  at  law  or  in  enulty, 
and  thereupon  complainant  dismissed 
the  action  at  law,  It  was  held  that 
defendant  could  not  afterward  object 
to  the  Jurisdiction  of  the  chancery 
court,  although  the  attachment  should 
have  Issued  from,  and  been  made  re- 
turnable to,  the  court  In  which  the 
original  suit  was  pending.  Isaacks  v. 
Edwards,  7  Humphr.  (Tenn.)  464,  46 
AmD  86. 

M.  Ala. — ^Pullman  Palace  Car  Co. 
Harrison,  128  Ala.  149.  2S  8  C97, 
8t  AmSR  68. 

Ark. — ^Lemay  t.  Wllllame,  32  Ark. 
ISS. 

Ind. — ^Wilkinson  v.  Moore,  79  Ind. 
197:  Boornm  v.  Ray,  72  Ind.  161. 

N.  T.— Kerr  v.  Mount,  28  N.  T. 
K». 

T«nn. — ^Walker  v.  Wynne,  3  Terg. 
CI, 

[a]  Jarlaaiotio&  of  oaiu*  p»s*nt- 
•A  or  plMtdliWS. — Under  a  statute 
providing  that  the  affidavit  must  set 
out  the  cause  of  action,  that  the  com- 
plaint must  be  filed  by  plaintiff,  and 
the  cause  tried  by  the  court  as  In 
suits  commenced  by  summons  and 
complaint,  the  power  of  the  court  to 
decide  upon  the  cause  of  action  as 
presented  by  the  pleadings  must  de- 
termine the  Jurisdiction.  Pullman 
Palace  Car  Co.  t.  Harrison.  122  Ala. 
149,  25  S  697,  82  AmSR  68. 

[hj  -QTBdw  3  moll.  Oomp.  1m.  (1897) 
i  lO^SS,  providing  that  a  creditor  may 
proceed  by  attachment  against  his 
Nonresident  debtor  In  the  circuit 
court  of  any  county  where  the  prop- 
erty of  the  debtor  may  be  found,  a 
circuit  court  has  Jurisdiction  of  an 
action  by  one  nonresident  against  an- 
other, personally  served,  attaching 
the  real  property  of  the  latter  situ- 
ated In  the  county,  although  the  ac- 
tion is  based  on  a  contract  originat- 
ing and  performable  In  another  state. 
State  Bank  v.  Maxaon,  123  Mich.  250, 
»  NW  31.  81  AmSR  196. 

1.  Seidentopf  Annabll,  6  Nebr. 
5J4;  Harrison  V.  King.  9  Oh.  St.  388; 
August  V.  Seeskind,  6  Coldw.  (Tenn.) 
ll«  (where  the  court  distinguished 
the  writ  of  original  attachment, 
whlcb  is  the  original  leading  process 
in  a  cause  to  bring  the  property  of 
defendant  Into  court  and  thereby  give 
the  court  Jurisdiction  of  the  action 
■gainst  defendant,  from  a  writ  issued 


In  a  cause  pending,  over  which  the 
court  has  already  acquired  Jurisdic- 
tion, as  in  a  creditor's  bill  upon  a 
Judgment  to  set  aside  fraudulent  con- 
veyances, where  the  original  process 
Is  the  writ  of  subpcena  which  Issues 
upon  the  filing  of  the  bill  and  de- 
fendant Is  brought  Into  court  by 
service  of  the  subpoena,  or.  If  he  Is  a 
nonresident  or  for  other  sufficient 
cause,  by  publication). 

a.  Benedict  v.  Bray,  2  Cal.  251.  66 
AmD  332;  Hawkins  v.  Com..  1  T.  B. 
Mon.  (Ky.)  144;  Wragg  v.  Kelley,  42 
Miss.  231;  Stewart  v.  Vaughn,  3 
Coldw.  (Tenn.)  22.  See  also  Monks 
V.  Strange,  25  Mo.  A.  12;  Harris  v. 
Morse,  29  N.  S.  106;  Winger  v.  Slb- 
bald,  2  Ont.  A.  610. 

3,  Barnett  v.  Rayburn,  (Tex.  A.) 
16  SW  537. 

4.  Vancleve  v.  Wilson,  2  Oh.  202. 
B.    People's  Bank  v.   Shryock,  48 

Md.  427.  30  AmR  476;  McPherson  v. 
Bnowden,  19  Md.  197. 

[a]  Til*  prooeeaing  by  attacli- 
nent  Is  not  ml  appropriate  action  In 
which  to  ascertain  and  adjust  part- 
nership affairs,  and  to  establish  the 
interest  of  defendant  in  a  fund  which 
may  be  attached.  People's  Bank  v. 
Shryock,  48  Md.  427,  30  AmR  476. 

[b]  A  Mil  to  eoBval  tlw  marsiial- 
Ing  of  assets  la  not  a  proceeding  In 

which  an  attachment  will  lle^  Bock 

V.  Bransford,  68  Ark.  289,  24  SW  103. 

6.  BucyruB  Co.  v.  McArtbur,  219 
Fed.  266;  Dygert  v.  Clem,  (Colo.  A.) 
143  P  82$;  Beyer  v.  (Continental  Trust 
Co.,  63  Mo.  A.  521  [clt  Lackland  v. 
Garesche.  56  Mo.  267;  Beach  v.  Bald- 
win. 14  Mo.  597;  Bachman  v.  Lewis, 
27  Mo.  A.  81]. 

[a]  Where  a  personal  money  Jndg- 
ment  cannot  be  rendered  attachment 
will  not  lie.  Hoover  v,  Gibson,  24 
Oh.  St.  389. 

[b]  An  action  for  an  eooonntlng, 
being  purely  for  specific  equitable  re- 
lief. Is  not  an  action  for  the  recov- 
ery of  money  within  the  meaning  of 
a  statutory  provision  giving  a  remedy 
for  attachment  In  such  actions.  Shlel 
v.  Patrick.  59  Fed.  992.  8  CCA  440 
(so  holding  under  the  New  York 
statute  with  reference  to  an  action 
by  a  shareholder  of  a  dissolved  cor- 
poration to  recover  moneys  of  the 
corporation  wrongfully  diverted  from 
It  by  another  while  It  was  a  going 
concern) ;  Stone  v.  Boone,  24  Kan. 
337;  Treadway  v.  Ryan,  3  Kan.  437; 
Thorington  v.  Merrick,  101  N.  T.  5» 
3  NE  794;  GuIIhom  v.  LIndo.  22  N. 
T.  Super.  601  (so  holding  as  to  an 
action  for  an  injunction  to  restrain 
the  use  of  a  trademark  and  for  an 
accounting);  Williams  v.  FYeeman,  12 
NTClvProc  S34;  Ebner  v.  Bradford, 
3  AbbPrNS  (N.  T.)  24S  (so  holding 
as  to  action  for  cancellation  of  deed 
and  accounting);  Wallace  v.  Hitch- 
cock, 18  AbbPr  (N.  T.)  291  note: 
Adklns  V.  Loucks,  107  Wis.  687,  82 
NW  934  (where  the  provisional  rem- 


edy of  attachment  of  property  under 
the  statutes  of  that  state  was  held  to 
be  confined  to  actions  at  law  to  re- 
cover money  due  upon  contract). 

[c}  Bnit  by  surety  for  Indemsity, 
—A  surety  on  commercial  paper  not 
yet  due,  who  sues  his  principal  for 
Indemnity  on  his  own  behalf,  and  not 
on  behalf  of  the  payee  to  enforce 
payment,  will  be  deemed  to  be  suing 
for  specific  relief,  and  not  upon  a 
"debt  or  demand  arising  upon  con- 
tract;'* hence  he  cannot  Issue  attach- 
ment against  defendant  on  the  ground 
of  nonrestdence.  Brannln  t.  Smith,  S 
Disn.  (Oh.)  436. 

[d]  Toreolosnre.! — ^Under  Ran.  Civ. 
Code  !  190,  allowing  an  attachment 
in  every  "civil  action  for  the  recov- 
ery of  money,"  an  order  of  attach- 
ment may  properly  Issue  in  an  ac- 
tion to  foreclose  a  mechanic's  lien 
for  the  amount  of  money  claimed  on 
an  account.  Gillespie  v.  Lovell,  7 
Kan.  419  [foil  Martin  v,  Holland,  87 
Ind.  106,  where  the  principle  was  ap- 
plied In  an  action  to  foreclose  a  mort- 
gage where  plaintiff  was  entitled  to 
a  personal  Judgment].  See  alao  Rey- 
nolds V.  Wright,  38  SW  861.  39  SW 
424,  18  KyL  1017.  But  in  New  York 
that  an  action  to  foreclose  a  mort- 
gage la  held  not  an  action  for  the 
recovery  of  money  only.  Van  Wyck 
V.  Bauer,  9  AbbPrNS  (N.  T.)  142; 
Wallace  v.  Hitchcock,  18  AbbPr  (N. 
T.)  291  note. 

[e]  Speolflc  xeUef  aad  moovery  of 
money. — Attachment  will  He  In  an 
action  for  specific  relief.  If  It  Is  also 
for  the  recovery  of  money,  Goble  v, 
Howard,  12  Oh.  St.  165  (holding  that 
one  partner.  In  an  action,  after  the 
dissolution  of  the  firm,  against  his 
copartner,  to  recover  a  general  bal- 
ance claimed  upon  an  unsettled  part- 
nership account  between  them,  may 
have  an  order  of  attachment,  as  In 
othi^cases  of  civil  actions,  for  the 
recovery  of  money);  Hendrlckson  v. 
Brown,  11  Okl.  41.  65  P  935;  Bing- 
ham V.  Keylor,  19  Wash.  555,  63  P 
729 

[f]  An  action  to  set  aside  en  As- 
signment and  to  enforce  plaintlfTs 
debt  against  bis  debtor  is  an  action 
for  the  "recovery  of  money."  within 
the  code  provision  authorizing  at- 
tachment In  such  actions.  National 
Exch.  Bank  v.  Stalling,  31  S.  C.  360, 
9  SE  1028. 

7.  Ala. — Ware  v.  Seaaongood,  92 
Ala.  152.  9  S  138. 

Ark. — Bonner  v.  Little.  38  Ark.  897; 
American  Land  Co.  v.  Orady,  33  Ark. 
550. 

Ind. — Quarl  v.  Abbett,  102  Ind.  233, 
1  NE  476.  62  AmR  662. 

Iowa. — Curry  v.  Allen,  65  Iowa  818, 
7  NW  636;  Baldwin  v.  Buchanan,  10 
Iowa  277:  Crouch  v.  Crouch,  9  Iowa 
269. 

Ky. — Lyon  v,  Johnson.  3  Dana  644; 
Bibb  V.  Smith,  1  Dana  680;  Wallace 
V.  Hanley,  4  J.  J.  Marsh  622. 
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the  suit  is  based  upon  a  purely  demaad."  Suoh 
jurisdiction,  however,  depends  upon  the  statute." 
If  the  demand  is  purely  legal,  a  bill  will  not  lie 
where  the  remedy  by  attachment  at  law  is  ade- 
quate,^" and  the  doctrine  that  the  court  ot  equity 
should  take  jurisdiction  in  anal(^  to  the  proceed- 
ing at  law  can  be  applied  only  where  the  demand  is 
equitable  or  there  is  some  special  ground  for  equi- 
table interference.** 

[$  131]  b.  Betentton  of  Jurisdiction  for  Oom- 
plffto  Belief.  If  the  court  obtains  jurisdiction  for 
the  purpoBe  of  issuing  the  attachment,  it  will  retain 
jurisdiction  for  all  purposes.^' 


[4  132]  9.  Jurisdiction  of  Federal  Ooorta.  Fed. 
eral  courts  have  jurisdiction  to  issue  attachments 
according  to  the  form  and  manner  of  procedure  of 
the  state  where  the  court  sits,  where  defendant  can 
be  served  with  process;'-'  but  where  defendant  ia 
not  a  resident  of  the  district,  a  federal  court  eao- 
not  acquire  jurisdiction  to  entertain  an  original 
suit  against  him  by  attachment  of  his  property  with- 
in the  district.  Jurisdiction  of  the  person  by  serv- 
ice of  process  or  appearance  is  necessary,'*  and  this 
rule  has  been  held  not  to  be  changed  by  the  pro- 
vision of  the  United  States  Revised  Statutes  whieb 
authorises  the  practice  and  modes  of  procedure  and 


ft.  Y.— Corson  T.  Ball,  47  Barb. 
462. 

Va. — CheBapeake,  etc.,  R,  Co.  v. 
Paine,  29  Oratt  (70  Va.)  602. 

W.  Va.— Reed  v.  McCloud,  88  W. 
Va.  701.  18  SE  924;  Peyton  v.  Cabell, 
25  W.  Va.  540. 

[a]  Sam*  prooMs  m  aX  law^— An 
attachment  in  equity  under  the  Ten- 
nessee act  of  1801  was  held  to  be  the 
same  process  as  at  law  and  expressly 
upon  the  same  footing.  Terrll  v. 
Roeers,  3  Hayw.  (Tenn.)  203. 

[b]  Bino*  til*  dlrtlnctlon  iMtwm 
mita  la  saiilty  and  aotiou  a*  law  la 
aboUaliad  by  the  code,  all  actions  are 
brought  in  one  form  and  In  the  same 
tribunal,  and  In  such  tribunal  all  Is- 
sues are  tried,  whether  legal  or  equi- 
table, and  as  there  is  nothlnir  In  the 
attachment  statute  limitlnir  the  rem- 
edy to  particular  civil  actions,  an  at- 
tachment may  issue  In  any  action, 
whether  It  be  of  a  leral  or  equitable 
nature.  Quarl  v.  Abbett.  102  Ind. 
233,  1  NK  476,  62  AmR  <«2. 

8.  Lee  V.  WflsoD.  6  KyL  766; 
Klepper  v.  Powell,  6  Helsk.  (Tenn.) 
603:  Wilson  v.  BMidle,  2  Head  (Tenn.) 
610;  Isaacks  v.  Bdwards,  7  Humphr. 
(Tenn.)  464,  46  Aml>  86;  Johnson  v. 
Rankin.  (Tenn,  Ch.  A.)  6ft  BW  638: 
Reed  V.  Mcaoud,  S8  W.  Va.  701,  18 
8E  924. 

[a]  CtoBaUtnttonalltr  of  vtatnU.— 

W.  Va.  Code  (1887)  c  10«  \  18,  which 
provides  that  an  attachment  may  be 
sued  out  in  equity  for  the  recovery 
of  damages  for  a  wrong,  Is  constitu- 
tional. McKinsey  v.  Squires,  32  W, 
Va.  41,  9  SB  56. 

[b]  Bamoval  or  absoondliur:  In- 
adaaoaor  of  legal  mnadr. — U)  In 
Kentucky  the  statute  allowed  a  party 
to  proceed  against  an  absent  debtor 
In  equity,  and  It  was  held  that  this 
was  Intended  to  supply  the  defect  of 
the  legal  remedy  by  reason  of  the 
fact  that  no  action  in  the  usual 
course  of  the  common  law  could  be 
maintained  for  want  of  service  of 
process,  because,  if  defendant  re- 
moves from  the  state,  a  return  of 
non  est  Inventus  would  not  authorize 
an  attachment.  Moore  v.  Simpson,  5 
Lltt.  (Ky.)  49.  (2)  A  creditor  may 
have  process  of  attachment  from  a 
court  of  equity  against  an  absent 
debtor,  although  the  debtor  might 
have  been  sued  at  law  before  leaving 
the  state.  If  such  debtor  has  been  ab- 
sent while  one  term  of  the  circuit 
court  elapsed  In  the  county  of  his 
residence.  Dudley  v.  Porter,  1  B. 
Mon.  (Ky.)  403. 

rd  Ssolnslve  tulsdletloa.  •—  Tn 
Tennessee,  although  debtor  and  cred- 
itor were  nonresidents  of  that  state, 
and  both  residents  of  the  same  state, 
the  chancery  courts  had  Jurlsdlrtion, 
expressly  conferred  by  statute,  inde- 
pendently of  the  attachment  laws,  to 
aid  such  creditor  to  subject  his  debt- 
or's "real  or  personal  property"  situ- 
ate In  the  state  to  the  payment  of 
his  debt,  where  the  creditor  had  ex- 
hausted his  legal  remedy  In  the  state 
of  their  common  residence.  The  stat- 
ute made  the  Jurisdiction  exclusive 
under  those  conditions  and  under  no 
other,  and  was  not  repealed  or  af- 
fected by  the  subsequent  modification 
of  the  attachment  laws,  forbidding 
the    Issue    of   original  attachment 


where  both  creditor  and  debtor  were 
nonresidents  of  the  state  and  resl- 
debts  of  the  same  state,  except  upon 
affidavit  that  the  debtor  had  fraudu- 
lently removed  his  properly  to  the 
state  of  Tennessee  to  evade  process 
of  law  In  the  state  of  their  common 
residence.  Taylor  v.  Badoui.  92 
Tenn.  249,  21  SW  622. 

S.  Advance  Lumber  Co.  v.  Laurel 
Nat.  Bank,  86  Miss.  419,  88  S  213; 
Allen  v.  Montgomery,  48  Miss.  101. 

[a]  Vadsr  th«  Wsst  Tlzglnla  oods 
of  1660,  unless  plaintifTs  claim  was 
an  equitable  one,  the  only  remedy  In 
equity  was  in  a  suit  against  a  non- 
resident debtor.  Sims  v.  Charleston 
Bank,  8  W.  Va.  416. 

[b]  jwlMUotlo&  of  ohaaosrr 
aganat  Ita  own  OaMora.,— The  chan- 
cery court  had  primary'  Jurisdiction, 
on  general  grounds,  without  any  aid 
by  statute,  upon  a  petition  under 
oath  by  the  clerk  and  master  In  the 
case  to  which  the  fund  belonged,  to 
issue  an  attachment  against  a  person 
who  was  about  to  remove  his  prop- 
erty from  the  state,  or  otherwise  con- 
ceal and  dinioae  of  it,  when  indebted 
by  note  to  the  clerk  and  master  for 
the  benefit  of  a  suitor,  although  suit 
had  been  brought  upon  the  note  at 
law  and  was  then  pending.  Rutland 
V.  Cummlngs.  7  Humphr.  (Tenn.)  279. 

[c1  jnrladloUon  In  rwm, — Where 
the  demand  Is  purely  legal  and  the 
ground  of  the  attachment  Is  the  In- 
tention of  the  debtor  to  remove  his 
property  out  of  the  commonwealth, 
that  ground  alone  gives  jurisdiction 
to  a  court  of  equity,  and  the  Jurisdic- 
tion which  It  acquires  Is  prescribed 
by  the  statute  and  limited  in  Its  op- 
eration to  the  property  of  the  debtor. 
Farmer  t.  Bascom,  9  B.  Mon.  (Ky.) 
23. 

Fd]  WlMrs  tho  gnmiids  of  sanl- 
taU*  Julsdiotioit  ars  proscribed  there 
must  be  something  more  than  the 
mere  equitable  nature  of  the  demand 
to  authorize  the  issuance  of  an  at- 
tachment. Graham  v.  Merrill,  6 
Coldw.  (Tenn.)  622. 

[el  A  l*nl  or  eatdtable  "olain" 
onforosaMa  in  aanity  by  attachment, 
under  Code  (1906)  c  106  I  1  [CnAt, 
(1913)  c  106  i  4465],  Is  a  liability 
of  the  same  general  class  as  debt, 
and  not  one  sounding  In  damages 
merely.  Mable  v.  Moore,  (W.  Va.) 
84  SE  788. 

U.  AlR.— Smith  V.  Moore,  35  Ala. 
76;  McKenSle  V.  Bentlev.  30  Ala.  129. 

Ind, — Latham  v.  Barlow,  6  Blackf. 
97. 

Miss. — Echols    V.    Ifommond,  SO 
Miss.  177. 
Tenn. — Terrll  v.  Rogers,  8  Hayw. 

203. 

Va. — Chesapeake,  etc.,  R.  Co,  V. 
Paine.  29  Gratt.  (70  Va.)  502. 

W.  Va. — Peyton  v.  Cabell,  25  W, 
Va.  540. 

11.  Smith  V.  Moore,  35  Ala.  76; 
Sims  V.  Charleston  Bank,  3  W.  Va. 
416. 

[a]  Wher*  the  olalm  la  of  an 
•qnltahle  natnro  the  remedy  by  at- 
tachment for  the  recovery  of  a  legal 
demand  is  administered  In  equity  by 
analogy.  Klrkman  v.  Vanlier.  7  Ala, 
217. 

IS.  McHaney  t.  Ctewthom,  4  Helsk. 
(Tenn.)  608. 


18.  Dixon  V.  Corinne  Runkel 
Stock  Co.,  214  Fed.  418;  North  v. 
McDonald,  18  F.  Cas.  No.  10.312,  1 
Blsa.  57;  Adler  v.  Cole,  12  Wis,  188. 

[a]  Wifhont  regard  to  aw  saae- 
tion  In  tlia  atate  praotloa  therefor 
the  authority  of  a  federal  court  to 
Issue  an  attachment  appears  to  have 
been  recognised.  See  U.  S.  v.  Steven- 
son. 27  P.  Gaa.  No.  1«,396,  1  Abb. 
496. 

tb]    Dlatrlot    of    OolvmWa.  —  (1) 

The  circuit  court  of  the  District  of 
Columbia  had  Jurisdiction  of  an  at- 
tachment Issued  by  Its  clerk  on  a 
warrant  from  a  Justice  of  the  peace, 
under  Md.  Acts  (1795)  c  56;  the  stat- 
ute made  such  warrant  and  the  evi- 
dence on  which  It  was  granted  the 
basis  for  an  attachment  to  be  issued 
by  the  clerk  of  the  general  or  county 
court,  and  the  act  of  congress  of 
Febr.  27,  1801,  continued  the  Mary- 
land laws  In  force  in  the  District  of 
Columbia,  and  gave  the  circuit  court 

Jurisdiction  of  all  cases  arising  under 
he  adopted  laws.  Hard  v.  Stone,  11 
P.  Gas.  No.  6,046,  6  Cranch  C.  C  69). 
(2)  The  circuit  court  of  the  United 
States  had  Jurisdiction  and  authorlt:^ 
to  award  an  attachment  under  Md. 
Acts  (1715)  c  40,  on  the  return  of 
two  non  ests  to  writs  of  capias  ad 
respondendum  sued  out.  in  the  name 
of  the  United  States,  against  the 
property  of  a  defendant,  whether  he 
was  in  fact  a  resident  of  the  state  or 
not.  Barney  v.  Patterson,  6  Harr.  ft 
J.  (Md.)  182.  (3)  Under  Act  Congr. 
June  24.  1812,  9  4.  and  Md.  AcU 
(1716)  c  40;  (1795)  c  56,  the  process 
was  extended  to  Alexandria  county. 
Hough  V.  Smoot,  12  P.  Cas.  No.  6,725. 
2  Cranch  C.  C.  318. 

[c]  Vh*  -United  State*  Dlstrlet 
Court  In  Porto  mioo  must  conform  to 
the  local  practice  for  the  issuing  of 
attachments.  Perez  v.  Femandei. 
202  U.  S.  80,  26  BCi  661,  60  L.  ed 
942. 

[d]  Authority  of  atate  oonrt  to 
rmrtraln  proosodinra  in  fsdaral  ooozt 

— Where  an  attachment  against  the 
property  of  a  corporation  was  Issued 
by  a  federal  court  and  flied  before 
commencement  of  an  action  In  the 
supreme  court  of  the  state  of  New 
York  for  the  dissolution  of  the  cor- 
poration, in  which  action  receivers 
were  appointed  to  take  possession  of 
the  property  of  the  corporation  and 
sell  it  at  public  auction,  the  state 
court  has  no  authority  or  Jurisdic- 
tion, in  an  action  brought  therein  by 
such  receivers,  to  restrain  a  United 
States  marshal  from  proceeding  to 
sell,  under  an  execution,   the  real 

groperty  of  the  corporation  covered 
y  the  attachment,  or  to  enjoin  plain- 
tiff In  the  federal  action  from  pro- 
ceeding in  the  federal  courts  to  en- 
force such  attachment,  thereby  draw- 
ing to  itself  the  determination  of  the 
validity  of  the  procedure  In  the  fed- 
eral court,  since  it  Is  for  the  circuit 
court  of  the  United  States,  and  not 
for  the  supreme  court  of  New  York, 
to  determine  whether  the  levy  of 
such  attachment  Is  valid  or  not. 
Pcardslee  v.  Ingraham,  183  N.  T.  411. 
76  NE  476,  3  LRAN8  1073  [rev  106 
App.  Div.  606,  94  NTS  937]. 

14.  Big  Vein  Coal  Co.  v.  Bead,  229 
U.  S,  81,  33  set  694.  67  U  ed.  1063; 
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remedies  by  attaehment  in  the  federal  courts  which 
are  provided  for  by  the  state  laws." 

Bemoval  of  cause.  If  a  state  court  has  acquired 
jurisdiction  of  the  case  to  the  extent  of  being  en- 
titled to  enforce  its  judgment  against  the  property 
attached,  the  federal  court  will  not,  where  the  non- 
resident has  voluntarily  removed  tlie  cause,  allow 
him  to  dismiss  it  as  to  that  property,  on  the  sole 
groQnd  that  the  latter  court. could  not  have  ac- 
(joired  original  jurisdiction  of  such  property  by  the 
issae  of  an  attaehment." 

[S  133]  10.  Property  Subject  to  Uaritime  Jniift- 
diction.  State  courts  may,  according  to  some  au- 
thorities, acquire  jurisdiction  of  a  suit  against  a 

Ex  p.  Dea  Moines,  etc.,  R.  Co.,  103  court  against  a  nonresident  can  bind 
L'.  S.  794,  2S  L.  ed,  461;  Toland  v.  the  property  only  and  not  the  person 
Rpragufi,  12  Pet.  (U.  S.)  300,  9  L.  ed. .  of  defendant,  defendant  Is  neverthe- 
1093;  Harland  v.  United  Lines  Tel.  '  less  a  party  In  the  sense  that  the  ac- 
Co.,  40  Fed.  aeS.  <  LRA  2S2  and  note;  tion  may  be  removed  to  the  federal 
Noyes  V.  Canada,  $0  Fed.  ««5;  Boston  I  circuit  court  on  the  ground  of  dl- 
Electrlc  Co.  v.  Electric  Gas  Lighting  verse  citizenship,  and  the  objection 
Co.,  23  Fed.  838;  Anderson  v.  Shaffer,  (  to  the  removal  on  the  ground  that  the 
10  Fed.   266;   Dormltzer  t.   Illinois,   action  Is  In  rem  Is  not  tenable  be- 


etc  BHdge  Co.,  6  Fed.  217;  Chitten- 
den V.  Darden,  6  F.  Cas.  No.  2.688.  2 
Woods  437;  Day  v.  Newark  Indla- 
Rubber  Ufg.  Co..  7  F.  Cas.  No.  3.685, 
1  Blatchf.  m.  1  Fish.  Pat  R.  394; 
Nasro  t.  Craglii,  17  F.  Caa.  No.  10,- 
0«.  3  Dill.  474:  PIcquet  v.  Swan.  19 
F.  Cu.  No.  11.134,  6  Haoon  SS;  Rich- 
mond T.  Dreyfoua,  20  P.  Caa  No. 
11.799;  1  Snmn.  131;  Sadller  v.  Fallen, 
21  F.  Caa.  No.  12.210.  2  Curt.  579. 

[a]  "attufrTimtTit  la  Imt  an  liioi- 
AsBt  to  a  suit,  and  unless  the  suit 
can  t>e  maintained  the  attachment 
must  fall."  Re  Des  Moines,  etc.,  R. 
Co.,  108  U.  S.  794,  798.  26  L.  ed.  461 
Iquot  Laborde  v.  Ubarrl.  214  U.  S. 
173.  29  set  652,  53  L.  ed.  9551. 

[b]  Joint  dofntdantaj — Where  a 
■tate  contains  more  than  one  district, 
and  tbe  suit  is  not  of  a  local  nature, 
defendants  must,  under  U.  S.  Rev.  St, 
i  740,  be  sued  in  a  district  in  which 
one  of  them  resides,  and  where  de- 
fendants, not  residing  In  different 
distrlcta,  are  sued  In  a  district  In 
which  neither  resides,  and  the  writ  of 
attachment  Is  directed  to  the  district 
of  the  residence  of  the  owner  of  the 
property,  the  property  will  be  dis- 
charged from  a  levy  thereunder,  Sei- 
denbach  v.  Hollowell,  *1  F.  Caa.  No. 
i:.63S,  S  Dill.  382. 

[cl  Writ  diTMted  Into  otlwr  dla- 
ttleta. — The  circuit  court  of  the  east- 
em  district  of  New  Tork  has  been 
held  to  have  power,  after  Jurisdiction 
of  the  person  has  been  acquired,  to 
Issue  an  attachment  and  direct  the 
same  for  service  to  the  marshal  of 
any  district  in  the  state.  Treadwell 
V.  Seymour,  41  Fed.  679. 

is.  Harland  v.  United  Lines  Tel. 
Co..  40  Fed.  808,  6  LRA  262;  Chit- 
tenden v.  Darden,  6  F.  Cas.  No.  2,688, 
Z  Wooda  437.  Contra  Gluillou  v. 
Pontain,  11  F.  Caa.  No.  S,861.  1  NT 
WklylMK  269. 

la*  Vermllya  Brown,  66  Fed. 
149;  RIehmona  v.  Brookings,  48  Fed. 
241;  Crocker  Nat  Bank  t.  Pagen- 
•techer,  44  Fed.  705  (relying  upon 
the  doctrine  of  Amalnck  v.  Balder- 
•ton.  41  Fed.  641,  that  the  statute 
regarding  the  Jurisdiction  of  federal 
courts  applies  only  to  cases  originat- 
ing in  those  courts,  and  overruling 
Perkins  v.  Hendryx,  40  Fed.  667,  In  so 
far  as  It  lays  down  a  contrary  rule); 
Clarke  v.  chase,  6  F.  Cas.  No.  2,845, 
Brunn.  Coll.  Cas.  638. 

[a]  Blfflit  to  tnuufer  osnse^d) 
It  was  held  that,  where  a  nonresident 
of  the  state  is  proceeded  against  by 
attachment  of  his  property,  he  may 
procure  a  transfer  of  the  proceedings 
to  the  federal  court  of  the  district 
where  the  attachment  Issued,  and  the 
Iten  of  the  attachment  will  be  main- 
tained to  answer  the  final  JndgTnent. 
Hartin  v.  Thompson,  14  S.  C.  L.  167, 
(!)  So.  also.  It  fs  held  that,  although 
Judgment  In  an  action  conimencied  by 
a  foreign  attachment  in  the  state 


cause,  while  the  Judgment  can  bind 
only  the  property,  it  Is  nevertheless 
In  form  against  the  person.  Rich- 
mond T.  Brookings,  48  Fed.  241, 

17.  Elaton  v.  Pennywlt  25  Ark. 
144;  Com.  v.  Fry,  4  W.  Va.  721.  Con- 
tra Bird  V.  Steamboat  Josephine.  89 
N.  T.  19,  6  Tranacr.  A.  6  [rev  60 
Barb.  601]. 

[a]  OoBStmetlon  of  eiauM  savlnff 
ooaunOB-law  remedy. — The  act  of 
congress  which  conferred  on  the  dis- 
trict courts  of  the  United  States  ex- 
clusive cognizance  of  all  civil  causes 
of  admiralty  and  maritime  Jurisdic- 
tion, but  saved  to  suitors  In  all  cases 
their  common -I aw  remedies,  does  not 
preclude  a  suitor  from  proceeding  by 
attachment  In  the  state  court,  al- 
though the  remedy  by  attachment  Is 
purely  statutory.  The  Intention  of 
the  act  was  to  confer  exclusive  ad- 
miralty and  maritime  Jurisdiction 
upon  the  district  courts,  at  the  same 
time  leaving  the  suitor  his  option  of 
seeking  redress  at  common  law.  Wal- 
ter V.  Kierstead.  74  Ga.  18. 
IB.  See  also  supra  S  125. 
IS.  U.  S. — Wright  V.  Ankeny.  217 
Fed.  9S8  (construing  Washington 
statute). 

Ga. — Albrlght-Prlor  Co.  v.  Pacific 
Selling  Co..  126  Ga.  498,  55  SK  261, 
115  AmSR  108. 

111. — HInman  v.  Rushmore,  27  111. 
509;  Jackson  v.  Republic  Iron,  etc., 
Co.,  141  HI.  A.  463.  See  also  Bates 
v.  Kaestner,  69  111.  A.  620;  Tennent- 
Strlbbling  Shoe  Co.  v,  Hargardlne- 
McKlttrlck  Dry  Goods  Co.,  58  111.  A. 
368. 

Kan. — Cain  v.  Perfect.  89  Kan.  861, 
131  P  573. 

Mich. — State  Bank  v.  Maxson,  123 
Mich.  260,  82  NW  81.  81  AmSR  196; 
Michigan  Dairy  Co.  v.  Runnela,  96 
Mich.  109,  65  NW  C17. 

Minn. — ^Flohrs  V.  Forsyth,  78  Minn. 
87.  80  NW  862. 

Mo. — Carter  v.  Arbathnot,  62  Ho. 
688. 

See  also  Campbell  Trlplett  74 
Miss.  865,  20  S  844. 

[a]  Beqnlrement  jnilsdictioaal. — 

The  statute  of  Michigan  requiring  the 
writ  of  attachment  to  be  Issued  In 
the  county  of  residence  of  one  of  the 
parties  If  the  debtor  has  property 
therein  Is  Jurisdictional,  and  it  Is  no 
excuse  for  failure  to  comply  with  the 
statute  that  the  property  situated  In 
defendant's  county  consisted  of  an 
equity  of  redemption,  where  there 
was  some  personal  property  also,  and 
that  the  county  In  which  the  writ 
Issued  adjoined  the  county  in  which 
it  should  properly  have  been  issued. 
SchloBs  V.  Jostyn,  61  Hlch.  267,  28 
NW  96. 

[b]  Iowa  Code  R  1704,  providing 
that  suits  may  be  brought  In  a 
county  where  the  contract  Is  by  Its 
terms  to  be  performed,  relates  to 
cases  where  thero  Is  personal  aerv- 


nonresident  debtor  by  the  seizure  of  his  property 
witbin  territorial  limits  of  the  state,  notwithstand- 
ing the  property  is  of  such  character  as  to  make  it 
the  subject  of  the  maritime  jurisdiction  o£  the 
United  States  courts  in  proceedings  in  rem.*' 

[$  134]  11.  Venue"— a.  Where  Person  or  Prop- 
er^ Is  Found.  In  order  to  give  jurisdiction  the 
action  must  be  brought  where  defendant  or  one  of 
the  defendants  resides  or  may  be  found,  or  where 
he  has  property,'^  and  a  writ  of  attachment  issued 
from  the  wrong  county  will  be  void.^'*  Where  the 
debtor  is  a  nonresident  of  the  state,  the  action  may 
be  brought  in  any  county  where  his  property  may 
be  found.''^ 

ice,  and  not  to  those  where  Jurisdic- 
tion arises  from  a  levy  of  attachment 
on  defendant's  property,  and  If  there 
is  no  personal  service,  but  attach- 
ment only,  the  action  must  be 
brought  in  the  county  In  which  the 
property  to  be  attached  is  situated. 
Hedrlck  v.  Brandon,  9  Iowa  319. 

[c]  Property  paaalv  thToafh 
county.^ — A  car  of  wheat  shipped  by 
defendant  from  his  residence  in  one 
county  to  a  person  in  another  county, 
is  subject  to  attachment  in  a  county 
throuni  which  it  is  passing  while  in 
transitu,  under  Howell  Annot.  St  i 
6831  subd  2,  which  provides  that 
property  may  be  attached  when  It 
appears  by  affidavit  that  defenduit  Is 
"about  to  remove  any  of  his  prop- 
erty from  the  county  In  which  such 
application  Is  made,  or  from  the 
county  where  the  defendant  resides 
.  .  ,  or  that  he  has  removed  or  is 
about  to  remove  himself  or  his  prop- 
erty from  the  county,  and  refuses  or 
neglects  to  pay  or  to  secure  the  pay- 
ment of  the  debt."  Stock  v.  Rey- 
nolds, 121  Mich.  356,  80  NW  289. 

rd]  An  attaclunent  before  a  Jns- 
tloe  of  the  peace  must  be  brought  In 
the  township  where  the  property  at- 
tached Is  found  or  In  an  adjoining 
township,  or  In  the  township  where 
defendant  resides  or  In  an  adjoining 
township.  Belshe  v.  Lamp.  91  Mo.  A, 
477;  Rocheport  Bank  v.  Doak,  75  Mo. 
A.  332. 

[e]  Isananoe  of  two  writs. — Juris- 
diction cannot  be  acquired  by  Issuing 
two  writs,  one  of  which  Is  to  a  coun- 
ty other  than  that  In  which  the  proc- 
ess Is  returnable,  although  there  Is 
attachable  property  In  such  county. 
HInman  v.  Rushmore,  27  111.  609. 
And  see  House  v.  Hamilton,  43  111. 
185:  Fuller  v.  Langford.  31  111.  248. 

[f]  Tedanl  oonrt  districts.  — 
Where,  In  a  state  containing  more 
than  one  federal  court  district,  suit 
Is  brought  aKnInst  defendants  In  a 
district  In  wlilch  neither  resides,  an 
attachment  issued  from  that  district 
to  the  one  In  which  their  property  Is 
situated  Is  Invalid.  Seldenbach  v. 
Hallowell,  21  F.  Caa.  No.  12,636,  6 
Dill.  382. 

[g]  iSBuanoe  in  cosntr  othsr  than 
tiiat  In  irtilcli  action  tnabls. — Since 
Code  Civ.  Proc.  S  769.  providing  that 
a  motion  on  notice  cannot  be  made  in 
the  First  department  <New  Tork 
County)  in  an  action  triable  else- 
where, does  not  apply  to  an  ex  parte 
proceeding,  an  ex  parte  attachment 
might  properly  be  obtained  In  New 
Tork  county  In  an  action  triable  in 
Richmond  county.  Farquhar  v.  Wis- 
consin Condensed  Milk  Co.,  30  Misc. 
270.  62  NTS  305  [aff  63  App.  Dlv. 
641  mem.  66  NTS  1130  mem]. 

30.  Robertson  v.  Roberts,  I  A.  K. 
Marsh.  (Ky.)  247  felt  Lanier  v. 
Grant,  Hard.  (Ky.)  95.  note];  Hoag- 
land  V.  Wilcox,  42  Nehr.  138.  60  NW 
876. 

[a]  Ohange  of  veniw. — An  attach- 
ment issned  from  the  wrong  county 
will  be  dissolved  on  motion  of  de- 
fendant, who  had  appeared.  In  the 
court  to  which  It  has  been  trans- 
ferred on  his  motion.  Wasson  V. 
Mlllsap,  70  Iowa  848.  30  NW  612. 

31.  U.  S. — Central  L.  &  T.  Co.  V. 
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Change  of  boundary  after  levy  on  land.  Where 
a  court  has  obtained  jurisdiction  by  an  attachment 
of  real  estate  within  the  county,  a  change  of  county 
lines,  putting  the  attached  property  outside  the 
county,  does  not  defeat  the  jurisdiction." 

[$  135]  b.  Residence  or  Place  of  Performance. 
Where  there  is  personal  service  or  defendant  is  not 
a  nonresident,  the  statutes  fixing  the  venue  of  ac- 
tions i&  the  county  of  defendant's  residence  or 
where  he  may  be  found,  or  at  the  place  where  the 
contract  is  to  be  performed,  are  held  to  control,  not- 
withstanding property  subject  to  seizure  may  be 
situated  elsewhere,^'  and  the  fact  that  property  is 
attached  in  another  county  will  not  give  the  courts 


of  the  latter  county  jurisdiction,  when  defendant  is 
served  with  process.^  Under  other  statutes  tbe 
presence  of  property  in  a  county  famishes  snffieiaut 
reason  for  suing  there  without  regard  to  the  ren- 
dence  of  defen<Uuil.  If  grounds  for  the  attaehmeot 
exist,  the  seizure  of  the  property  gives  jnnsdie- 
tion." 

[$  136]   c  Writ  iMoed  to  Another  Oonnty.  A 

writ  cannot  be  sued  out  to  attach  property  in  a 
foreign  county,  unless  there  is  an  attachment  of 
property  within  the  county  where  the  suit  is  brought, 
or  personal  service  on  defendant  within  the  eoontj 
to  give  tbe  court  jurisdiction,'"  or  unless  where  de- 
fendant, at  the  time  suit  is  b^:an,  is  removing  his 


Campbell  Commn.  Co.,  173  U.  S.  84, 
19  set  34«,  43  L.  ed.  623. 

Iowa. — Gtlman  v.  Heltman,  137 
Iowa  336,  113  NW  932. 

Mich. — atern  v.  Fraier,  lOS  Mich. 
685.  63  NW  968. 

Minn, — Clements  v.  Utley,  91  Minn. 
352.  98  NW  188. 

W.  Va. — Pendleton  v.  Smith,  1  W. 
Va.  16. 

See  Walt  v.  Kern  River  Mln.,  etc.. 
Co..  157  Cal.  16.  106  P  98. 

"For  Jurisdictional  purposes,  there- 
fore, the  property  of  a  non-restdent 
defendant,  who  haa  not  been  served, 
or  who  has  not  appeared,  it  seems 
that  the  property  Itself  levied  on 
stands  In  the  place  of  service,  to  the 
extent  of  the  levy,  for  Its  condemna- 
tion to  sale,  and  no  further.  Being 
in  the  nature  of  a  proceeding  In  rem. 
It  would  appear  that  the  situs  of  the 
property  would  determine  the  juris- 
diction of  the  court  to  entertain  at- 
tachment proceedings  for  its  con- 
demnation, there  being  nothing  In  the 
statutes  of  the  Stale  to  the  contrary. 
This  Is  In  keeping  with  the  policy  of 
oar  law  as  to  the  venue  ox  actions. 

.  .  When  OQF  statute  prescribes  that 
an  attachment  of  the  class  this  one 
is,  may  be  issued  'only  by  a  Judge 
of  the  circuit  court.  Judge  of  pro- 
bate, or  chancellor,  returnable  to 
any  county,*  according  to  the  arbi- 
trary will  or  caprice  of  the  officer  is- 
suing it  Jurisdiction  In  such  case 
would  be  made  to  depend  upon  the 
vacillating  discretion  of  Judicial  otn- 
cers,  whereas,  if  determined  by  the 
situs  of  the  property  levied  on,  it  be- 
comes fixed,  reasonable  and  just.  If 
the  location  of  the  property  does  not 
determine  the  jurisdiction,  the  Judge 
may  as  well  have  made  the  writ  re- 
turnable to  any  other  county  in  the 
State,  however  remote  or  near,  that 
he  chose  to  make  It  returnable,  as  to 
Clarke  county,  the  home  of  the  plaln- 
tllT,  whose  residence  had  nothing  to 
do  as  a  factor  in  determining  Juris- 
diction. Mobile  county  being  the 
one  where  the  cause  of  action  arose, 
nnd  where  the  property  levied  on 
WIS  located,  the  writ  should  have 
b-^en  returned  to  that  county,  and 
the  burden  and  expense  of  the  trial 
rot  Imposed  on  another  county." 
Kress  v.  Porter.  132  Ala.  577.  581.  31 
S  377. 

[a1  A  bUl  In  ohasosrr  to  attaoli 
the  lands  of  a  nonresident  must  be 
filed  in  the  county  where  the  land 
Is  situated.  Where  personal  property 
Is  in  the  hands  of  a  third  person,  the 
bill  must  be  brought  In  the  county 
of  the  residence  oi:  the  debtor,  or  in 
the  county  of  the  residence  of  the 
holder  of  his  effects,  or  in  the 
county  In  which  either  of  them  may 
be  served  with  process.  Mllward  v, 
LAlr.  IS  B.  Hon.  (Ky.)  207. 

[bl  VoBMidduit  perwnailr  pTMent 
in  state^Under  Code  Civ.  Proc.  E 
BS.  providing  that  actions,  other  than 
those  specially  mentioned  In  three 
other  sections,  against  a  nonresident, 
may  be  brought  in  any  county  In 
which  there  may  be  property  or  debts 
owing  defendant,  an  action  In  at- 
tachment may  be  brouRht  In  any 
county  whore   the  nonresident  has 


property,  although  he  is  at  the  time 
personally  present  In  another  county 
of  the  state,  and  service  of  the  sum- 
mons on  him  In  such  other  county 
win  give  the  court  Jurisdiction,  at 
least  to  the  extent  of  the  attached 
property.  Reynolds  v.  Williamson, 
68  Kan.  239,  74  P  1122. 

83.  Tyrell  v.  Rountree.  24  P.  Cas. 
No.  14.313.  1  McLean  95. 

as.  Boorum  v.  Ray,  72  Ind.  151; 
Robblna  v.  Alley.  38  Ind.  553;  Haller 
v.  Parrott,  82  Iowa  42,  47  NW  996; 
Wasson  v.  MUlsap,  70  Iowa  348, 
30  NW  612;  Rochereau  v.  Guldry,  2^ 
La.  Ann.  311;  Thomas  v,  Dixon,  3 
La.  125;  Hoagland  v.  Wilcox,  42  Nebr. 
138.  60  NW  376.  See  also  Courtney  v. 
Carr.  6  Iowa  238. 

[a]  Oonntr  whore  defendant  last 
resided. — An  attachment  must  Issue 
from  a  Justice  of  the  county  where 
defendant  was  last  commorant.  Mc- 
Meekln  v.  Johnson,  2  Dana  <Ky.)  459; 
Plumpton  V.  Cook,  2  A.  K.  Marsh. 
(Ky.)  450;  Robertson  v,  Roberts.  1 
A.  K.  Marsh.  (Ky.)  247;  Ijinier  v. 
Orant,  Hard.  (Ky.)  96  note. 

[b]  AhMOBdtnff  4«Mor^(l)  Al- 
though an  ordinary  action  must  be 
brought  In  the  county  where  defend- 
ant resides  or  service  of  summons 
can  be  made  upon  him,  yet,  where  a 
debtor  absconds,  and  an  attachment 
Is  Issued  against  his  property,  the 
action  may  be  brought  In  the  county 
of  his  former  residence,  and  where 
his  property  Is  found.  Smith  v. 
Johnson,  43  Nebr.  754.  62  NW  217; 
Gandy  v.  Jolly.  34  Nebr.  686.  52  NW 
376.  <2)  Under  the  N.  C.  Act  (1S77> 
t  65.  authorizing  a  Justice  to  Issue  an 
attachment  against  the  estate  of  a 
person  removing  out  of  the  county 
privately,  returnable  to  the  county 
court  of  such  county,  the  writ  must 
be  Issued  from  and  made  returnable 
to  the  county  court  of  the  county 
from  which  the  debtor  removed. 
Skinner  v.  Moore,  19  N,  C.  138,  80 
AmD  155.  (3)  An  attachment  against 
an  absconding  debtor  can  legally  Is- 
sue only,  in  the  county  where  he 
last  resided,  or  through  which  he  is 
privately  passing,  or  wherein  he  is 
absconding  at  the  time  of  its  issue. 
Barnett  v.  Darnlelle.  8  Call  (7  Va.) 
413. 

[c]  Joint  d*fendanta^(l)  An  at- 
tachment suit  against  joint  defend- 
ants must  be  brought  In  a  county 
where  one  of  them  resides  (Boorum 
V.  Ray  72  Ind.  151).  (2)  and  service 
in  such  county  is  sufllclent  (Collier 
V.  Hanna,  71  Md.  253,  17  A  1017  [aff 
reh  17  A  390],  (3)  Personal  service 
within  a  county  on  one  of  two  Joint 
defendants  gives  Jurisdiction  over 
the  codefendant.  although  be  la  not 
served  and  has  no  property  In  the 
county.  Haywood  v.  McCrory,  83  III. 
459.  (4)  But  where  two  joint  makers 
of  a  promissory  note,  residing  In  dif- 
ferent counties,  were  sued  before  the 
note  was  due.  in  the  county  In  which 
one  of  them  resided,  a  summons  whs 
served  upon  a  defendant  residing  In 
the  county  in  which  the  action  was 
commenced,  and  a  summons  and  or- 
der of  attachment  were  Issued  to  the 
other  eountv,  there  served  upon  de- 
fendant residing  In  that  county,  and 


hia  property  situated  therein  at- 
tached, no  order  of  attachment  hav- 
ing been  lasued,  and  no  ground  for 
an  attachment  existing  against  de- 
fendant residing  In  the  county  where 
the  action  was  commenced.  It  wu 
held  that  the  action  was  not  brought 
In  the  proper  county,  and  that  defend- 
ant in  the  other  county  might  hart 
the  attachment  dissolved.  RullmanT. 
Hulse.  33  Kan.  670.  7  P  210  laO.  reh 
32  Kan.  598.  6  P  176]. 

(d]  litnl  and  actual  rsaUtnM 
dlaUngvluad.! — (1)  A  distinction  ts 
recognized  between  legal  and  actual 
residence.  A  person  may  be  a  legftl 
resident  of  one  place  and  an  actual 
resident  of  another,  and  when  he 
goes  from  the  place  of  his  legal  resi- 
dence, Intending  to  return,  to  reside 
temporarily  at  the  other  place.  Brad- 
ley V.  Praser,  54  Iowa  289,  6  NW 
Love  V,  Cherry,  24  Iowa  204;  Hinds 
V,  Hinds,  1  Iowa  36,  (2)  Legal  resi- 
dence, as  distinguished  from  mere 
temporary  actual  residence,  la  tbe 
residence  contemplated  by  the  code, 
relating  to  the  bringing  of  actions 
aided  by  attachment.  Ludlow  v. 
Ssold.  90  Iowa  176.  57  NW  676. 

84.   Chevalller  v.  Williams,  2  Tex. 
239. 

[a]  A  coda  prorlalon  that  aottoas 
to  nbjast  propUr  to  as  matmm- 
bnuM*  must  be  brought  In  the  eoun- 
try  where  the  property  la  altoated 
applies  only  to  the  enforeemont  of 
existing  encumbrancea,  and  not  to  an 
attachment  lien.  Nixon  v.  Jack,  It 
B.  Mon.  (Ky.)  174. 

35.  Baum  v.  Bums.  6S  Miss.  124. 
5  S  697;  Smith  v.  Mulhem,  57  Miss. 
691;  Barnett  v.  Ring,  55  Mlsa  97; 
Slaughter  v,  Bevans.  1  Plnn.  (Wto,) 
348. 

[a]  Oeneral  Tsnoa  atatnt*  laa»- 

pluable^— Actions  commenced  by  at- 
tachment are  not  within  the  require 
ment  of  a  statute  providing  that 
suits  on  contracts  must  be  brought 
In  the  county  In  which  defendant  or 
one  of  defendants  reside,  but  may  be 
brought  in  any  county  In  which  the 
levy  may  be  made.  McPhllllps  v. 
Hubbard,  97  Ala.  512.  12  S  711;  North 
Alabama  Home  Protection  v.  Rich- 
ards, 74  Ala.  466;  Atkinson  v.  WIk- 

fins,  69  Ala.  190;  Hemdon  v.  Glvena. 
6   Ala.  261;  Smith  v.  Mulhem.  57 
Miss.  691. 

[b]  Attaohmsnt  and  paraoaal 
aarvlo*  la  dlSsnnt  fmunti—  Wh  rr- 
under  attachment  proceedings  In  » 
justice's  court,  personal  property 
was  seized,  and  personal  service  was 
made  on  defendant  in  another  county, 
where  he  resided,  it  was  held  that  the 
Mistlce  had  Jurisdiction  to  render  s 
Judgment  In  rem.  to  the  extent  of 
property  attached.  Flohrs  v.  For- 
syth, 7S  Minn.  87.  SO  NW  S6S. 

86.  House  v.  Hamilton.  42  Til.  IM: 
Fuller  T.  Langford,  21  HI.  248;  Hln- 
man  v.  Rnahmore,  27  HI.  fiOt:  Mon- 
arch Rubber  Co.  v.  Bunn,  82  Ho.  A. 
603. 

fal  Where  suit  must  ha  torackt 
,  In  oonnty  of  defendant*!  •partdeans, 

the  writ  may  run  Into  another  coun- 
ty where  property  of  defendant  la  lo- 
cated, nihbs  V.  Petree.  7  Tex.  Civ. 
A.  626,  2?  SW  ess. 


For  later  caeasi  developments  and  ohan^as  in  the  law  see  cumulative  Annotations,  same 
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property  from  the  county  and  the  officer  may  pur- 
sne  it.^'  But  where  jurisdiction  over  a  defendant 
has  once  been  properly  obtained,  writs  may  issue 
agdnst  him  to  other  counties  where  he  has  prop- 
erty, or  against  codefendants  in  the  counties  of 
their  residence,  or  where  they  have  property,^  and 
the  faet  that  the  property  in  the  county  where  the 
action  ia  brought  is  snbsequently  exhausted  in  sat- 
ining prior  attachment  liens  does  not  invalidate 
the  attaehment  in  the  other  county.''* 

[i  137]  d.  Glumge  of  Venae.  By  consent  of  the 
parties  an  attaehment  suit  may  be  transferred  from 
one  comity  to  another;***  but  if  the  proceedings  are 
brought  in  the  wrong  eonaty  and  the  court  has  no 
jurisdiction,  a  change  of  venue  to  another  county 


will  confer  no  jurisdiction  upon  the  court  there.'^ 
[$  138j  12.  Objections—a.  In  General  The  ju- 
risdiction in  attachment  is  placed  upon  the  same 
footing  with  that  of  courts  of  limited  and  special 
jurisdiction,  and  no  presumption  is  indulged  in  its 
favor."'  Where,  through  some  fatal  defect  or  omis- 
sion in  the  proceedings,  the  court  has  not  acquired 
jurisdiction,  the  objection  may  be  raised  at  any 
stage  of  the  cause,''  or  even,  it  has  been  held,  col- 
laterally.'* On  the  other  hand,  where  the  defects 
are  considered  mere  irregularities,  and  the  parties 
are  before  the  court,  they  must  raise  the  objection 
at  the  proper  time  and  in  appropriate  form,"^  and 
the  lien  of  the  attachment  cannot  be  displaced  by 
showing  sneh  irregularities  in  the  process  aa  would 


sr.  House  V.  Ha-mllton,  4S  111.  185; 
Taylor  v.  Carney,  4  K^n.  542. 

38.  Ark . — Read  v.  Klrkwood,  1 9 
Arlc  333:  Cross  v.  Haldeman.  15  Ark. 
190. 

Pla.— Chapman  v.  RaddlCk,  41  Fla. 

1!0.  2S  S  S73.. 

Kan.-— Reynolds  v.  Wllllamaon,  68 
Kan.  289,  74  P  1122;  Barton  v. 
Hanauer.  4  Kan.  A.  531.  44  F  1007. 

Ky.— Bramblett  v.  Conch,  106  SW 
1(0,  32  KyL.  311.  See  McMeekln  v. 
Johnson,  2  Dana  459. 

La.— Kahn  v.  SlppUi,  35  La.  Ann. 
10S9. 

Mich. — Skeels  v.  Oceana  Clr.  Judge, 
119  Mich.  290.  77  NW  996. 

Minn. — Clements  v.  Utley.  91  Minn. 
352.  >8  NW  188;  Perkins  t.  Metllcke, 
(S  Minn.  409.  «9  NW  220. 

Miss.— Hawkins  t.  McAllster,  86 
HlsB.  84.  38  S  226. 

Mo.— carter  v.  Arhuthnot,  62  Mo. 
582;  Sedalla  Nat.  Bank  v.  Rudert, 
153  Mo.  A.  450.  134  SW  1056;  Harris 
V.  Meredith,.  106  Mo.  A.  686.  81  SW 
!i)3. 

Ob,— Piatt,  etc..  Refining  Co.  v. 
Smith.  10  Oh.  Dec  (Reprint)  424.  21 
ClncLBuI  122. 

W.  Va. — ^Pendleton  t.  Smith,  1  W. 
Va.  16. 

M   KMMMltr  for  attaaiiM— fc— In 

Missouri  a  county  court  must  attach 
property  of  defendant  within  Its  own 
county  In  order  to  aoqutre  Jurlsdlo- 
tfon  to  Inue  a  writ  of  attachment  to 
the  county  of  the  defendant's  rosl- 
4«nce.  Monarch  Rubber  Co.  t.  Bunn, 
S2  Ho.  A.  603. 

[b]  ZBdorsemsat  of  writ  M  dnVll- 
MU^Mlss.  Rev.  Code  art  16  i  878 
does  not  require  that  duplicate  writs 
issued  to  other  counties  than  the 
orlKinal  county  shall  be  Indorsed  as 
duplicates  to  Identify  the  action. 
Saunders  v.  Columbus  !«.,  eta,  Ins. 
Co..  43  Miss.  583. 

[c]  Stetwto  rwlatfar  to  tond.— A 
statute  directing  that  suits  affecting 
real  estate  shall  be  brought  In  the 
county  where  the  land  or  part  there- 
of Is  situated  refers  to  suits  In 
«Qulty.  ejectment,  and  the  like,  and 
not  to  attachment  suits.  If  prop- 
erty Is  levied  on  In  the  county  where 
the  suit  is  Instituted,  that  Is  suffl- 
t^t  to  confer  Jurisdiction,  whether 
atich  property  Is  real  or  personal, 
and  It  is  no  objection  to  the  levy 
upon  land  elsewhere  that  the  suit  Is 
not  instituted  In  the  county  where 
that  land  Is  situated.  Huxley  v,  Har- 
rold.  62  Mo.  616. 

[dl  Wlien  actios  bxouglit  in 
WROMT  oooaty.. — Where  two  joint 
makers  of  a  promissory  note,  reald- 
iVK  In  different  counties,  were  sued 
Vfore  tta«  note  was  due  In  the  coun- 
ty In  which  one  of  them  resided,  but 
Dot  In  the  county  in  which  the  other 
resided,  and  a  summons  was  served 
upon  defendant  resldfnjg  in  the  coun- 
ty In  which  the  action  was  com- 
menced, and  a  summons  and  an  order 
of  attachment  were  issued  to  the 
other  county,  and  were  there  served 
to  defendant  residing  In  that  county, 
and  his  property  there  situated  was 
attached,  and  no  order  of  attachment 
*as  issued  and  no  ground  for  an  at- 

[«  C.  J.-7] 


tachment  existed  against  defendant 
residing  in  the  county  in  which  the 
action  was  commenced,  it  waa  held 
tliat  the  action  was  not  rightfully 
brought  In  the  county  In  which  It  was 
brought,  and  that  defendant  In  the 
other  county  might  for  that  reason 
have  the  attachment  dissolved. 
Rullman  v.  Hulse.  33  Kan.  670,  7  P 
210;  Rullman  v.  Hulse,  32  Kan.  698, 
6  P  178. 

[el    The  mar*  flnding  of  property 

ox  credits  In  the  county  In  which 
the  suit  is  brouKht,  without  the  court 
having  acquired  Jurisdiction  to  ren- 
der any  Judgment  against  said  prop- 
erty, does  not  authorize  the  attach- 
ment of  property  of  the  defendant 
found  in  another  county.  Buck  v. 
Coy.  78  111.  A.  160. 

89.  Piatt,  etc.,  Refining  Co.  v. 
Smith,  10  Oh.  Dec.  (Reprint)  424,  21 
CtncLBul  122. 

30.  Wesslnger  v.  Mausur,  etc.. 
Impl.  Co.,  75  Miss.  64.  21  S  767. 

fa]  Statttto  autluMiativ  oluuwe 
on  motion  of  dsfsadaat.^ — ^Acts  (189^) 
c  93,  dividing  Coahoma  county  Into 
two  Judicial  districts  and  providing 
(S  14)  that  "all  civil  suits,  proceed- 
ings or  matters  now  pendtng*  should, 
on  motion  of  defendant  bo  trans- 
ferred to  the  second  district.  If  he 
resides  therein,  applies  to  an  at- 
tachment suit,  although  under  Code 
(1892)  S  660,  passed  prior  to'  SUrh 
act,  dafendant  In  attachment,  brought 
in  a  county  other  than  that  of  hts 
restdencw,  could  not  OlaSm  a  change 
of  venue.  Wessinger  t.  Mausur, 
etc.  Impl.  Co.,  76  Miss.  04,  21  S 
757. 

[b]  aeawmJ  of  whole  eavae  hr 
ohiuMrs  of  Tenns. — A  change  of  venue 
in  a  suit  by  attachment  carries  the 
whole  cause  and  every  incident  be- 
longing to  It  to  the  court  to  which 
the  cause  Is  transferred,  and  that 
court  has  Jurisdiction  of  a  receiver 
appointed  In  the  cause  by  the  court 
in  which  It  originated.  Ex  p.  Haley, 
99  Mo.  150,  IS  SW  667. 

31.  Boorum  v,  Ray,  72  Ind.  151. 

[a]  Vvansfer  of  action  beforo  at- 
tachment.^— (1)  In  Iowa,  if  property 
was  attached  In  a  county  other  than 
that  of  defendant's  residence,  the 
court  had  no  Jurisdiction  if  defend- 
ant appeared  and  demanded  a  change 
of  venue.  Langworthy  v.  Root,  10 
Iowa  260.  (2)  And  If  the  attach- 
ment issued  before  the  action  was 
transferred  to  the  proper  county  at 
the  Instance  of  defendant.  It  was 
void.  Wasson  v.  Mlllsap,  70  Iowa 
348.  30  NW  612.  f3)  So  also  In  auch 
a  case,  a  levy  made  before  transfer, 
gives  no  rights  as  against  a  mort- 
gagee of  the  attached  property,  even 
though  when  the  levy  was  made  the 
attaching  creditor  had  no  notice, 
actual  or  epnstructive,  of  the  mort- 
gage. Haller  v.  Parrott,  82  Iowa  42. 
47  NW  996. 

38.  Pullman  Palace  Car  Co.  t, 
Harrison.  122  Ala.  149,  2B  S  697.  82 
AmSR  68;  Randle  v.  Mellon.  «7  Md. 
181.  8  A  573. 

[al  Ths  record  must  dunr  aarm- 
attrtfr  that  the  requirements  of  the 
statute   have   been   complied  with. 


Voorheea  v.  Jackson,  10  Pet.  (U.  S.) 
449,  9  L.  ed.  490  (holding  that,  while 
all  the  requisites  of  the  law  are  con- 
ditions precedent  to  the  exercise  of 
jurisdiction,  yet,  when  the  provisions 
of  the  law  do  not  prescribe  what 
shall  be  deemed  evidence  that  such 
acts  have  been  done,  or  direct  that 
their  performance  shall  appear  on 
the  record,  where  the  record  falls  to 
show  compliance  with  the  prereq- 
uisites, as  the  court  Issuing  the 
attachment  had  authority  under  the 
statute,  was  a  court  of  general  civil 
jurisdiction,  and  had  ordered  sale  of 
the  property  and  confirmed  It,  this 
was  a  Judgment  of  a  court  of  com- 
petent jurisdiction  and  could  not  be 
collaterally  attacked) ;  Coward  v. 
Dlllinger,  56  Md.  59;  Mears  v.  Adreon, 
31  Md.  229;  Matthews  v.  Dare.  20  Md. 
248;  Boarman  v.  Patterson,  1  Gill 
(Md.)  872:  Hall  v.  Hall.  12  W.  Va.  1 
(holding  that  if  the  writ  of  attach- 
ment is  a  lawful  writ  of  the  court 
and  is  issued  in  proper  form  by  the 
clerk  and  levied  by  the  proper  offi- 
cer upon  property  liable  to  attach- 
ment, when  the  writ  is  returned  into 
court  the  power  over  the  res  la  e8tal>- 
llshed). 

33.  Dew  V.  State  Bank.  »  Ala.  823 
(issue  by  unauthorised  officer);  Bruce 
v.  Cook.  6  Gill  A  J.  fMd.)  846  (hold- 
ing that  the  objection  may  be  raised 
after  verdict  on  a  motion  in  arrest  of 
judgment:  after  the  Jury  has  been 
sworn,  by  a  prayer  for  Instruction; 
or,  after  verdict  and  Judgment,  with- 
out raising  the  objection  below.  It 
might  on  appeal  or  writ  of  error  be 
assigned  aa  error  In  the  appellate 
court). 

[a}  Defect  must  appear  on  face 
of  prooMdlnff. — It  Is  only  when  the 
want  of  compliance  with  the  re- 
quirements of  the  statute  appears  on 
tne  face  of  the  proceedings  that  an 
objection  to  the  Jurisdiction  can  be 
taken  for  the  first  time  on  appeal. 
Hadden  v.  Linvllle,  86  Md.  210.  38 
A  37,  900. 

34.  Mudge  V.  Stelnhart,  78  Cal.  84, 
20  P  147.  12  AmSR  17;  Wyeth  Hard- 
ware, etc.,  Co,  V.  Lang,  54  Mo.  A. 
147.  But  compare  Voorhees  v.  Jack- 
son, 10  Pet.  (U.  S.)  449.  9  L.  ed.  490 
(set  out  supra  first  note  this  sec- 
tion). 

[a]    Judgment  of  court  of  slstsr 

state, — ^Where  a  court  of  another 
state,  in  attachment  proceedings 
against  the  property  of  a  resident  of 
North  (Carolina,  acquired  no  Juris- 
diction by  reason  of  the  failure  of 
the  affidavit  upon  which  the  warrant 
was  Issued  to  state  that  defendant 
had  property  In  that  state,  the  judg- 
ment of  such  court  could  be  col- 
laterally attacked  in  the  courts  of 
North'  Carolina.  Balk  v.  Harris, 
122  N.  C.  64,  80  SE  318.  46  LRA 
267. 

36.    Cherry  v.  Nelson,  52  N.  C.  HI. 

[a]  msgolaritlM  flnt  notlosd  e& 
appsaL— Irregularities  in  the  pro- 
ceedings to  procure  an  attachment 
cannot  be  objected  to  for  the  first 
time  on  appeal.  American  Bxpress 
Co.  V.  Smith,  67  Iowa  242,  10  NW 
666. 
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have  entitled  defendant  in  the  writ  to  abate  it  on 

139]  b.  Effect  of  IrregularitieB  in  Progrefis  of 
Action.  After  compliance  with  the  preliminary 
steps  which  lead  to  the  acquirement  of  jurisdiction 
by  the  actual  seizure  of  the  property,  irregularities 
in  the  further  progress  of  the  cause  will  not  render 
the  judgment  void."' 

140]  c.  Waiver  by  Appearance.^^  Although, 
as  already  pointed  out,  consent  cannot  give  juria- 
diction  over  attachment  as  to  the  subject  matter,"' 
yet,  if  the  court  is  by  law  invested  with  such  ju- 
risdiction, appearance  and  pleading  to  the  merits 
waives  all  defects  in  the  process  and  irregularities  in 
the  proceedings,  confers  jurisdiction  over  the  per- 


son, and  perfects  the  right  to  try  and  determine  the 
controversy.*''  Appearance  and  pleading  to  the 
merits  will  also  operate  as  a  waiver  of  objection  to 
the  venue.*' 

A  mbieaaent  attaching  creditor  cannot  object  to 
the  jurisdiction  if  the  attaebment  defendant  does 
not** 

[$  141]  0.  Authority  to  Issue  Writ— 1.  Depend- 
ent upon  Statute.  The  authority  to  issue  an 
attachment,  like  the  jurisdiction  of  the  court 
over  such  proceedings,  must  be  found  in  the 
statute.  Unless  there  is  authority  in  the  stat- 
ute, there  is  no  power  to  issue  the  writ,  and  such 
authority  as  the  statute  confers  must  be  strictly 
pursued.*" 


S6.  Ala. — ^Kirktnan  v.  I^tton,  19  ■ 
Ala.  32. 

Cal. — Dlxer  v.  Pollock,  8  Cal.  S70. 

Mo. — ^Randall  v.  Snyder,  214  Mo. 
23,  112  SW  529.  127  AmSR  663. 

>febr.— Wlnchell  v.  McKlnile,  35 
Nebr.  813.  63  NW  975. 

N.  Y.-~^scom  V.  Smltli.  31  N.  T. 
696;  Matter  of  Griswold.  18  Barb. 
412. 

N.  C— Skinner  v.  Moore,  19  N.  C. 
138.  30  AmD  155. 

37.  Gere  v.  Gundlach,  57  Barb. 
(N.  T.)  13;  Splllman  v.  Williams.  91 
N.  C.  483;  Cochran  v.  Loring,  17  Oh. 
409;  Paine  v.  Mooreland,  15  Oh.  435. 
45  AmD  585. 

[a]  me  avpolntnuiit  of  tnwtMS 
(1)  under  the  Ahscondlng  Debtor's 
Act  was  held  conclusive  as  to  the 
regularity  of  the  previous  proceed- 
ings (Wood  V.  Chapin.  13  N.  T.  609, 
67  AmD  62;  Matter  of  Clark.  3  Den. 
<N.  T.)  167),  (2)  but  want  of  Juris- 
diction of  the  subject  matter  on  the 
part  of  the  officer  granting  the  at- 
tachment may  be  objected  to,  even 
after  trustees  are  appointed  (Matter 
of  Kurd,  9  Wend.  T.)  465).  (3) 
and  such  appointment  will  not  pre- 
clude an  inquiry  as  to  whether  or 
not  a  prima  facie  case  for  an  at- 
tachment was  made  out  in  the  first 
Instance  (Matter  of  Faulkner,  4  Hill 
(N.  Y.)  598).  (4)  In  a  collateral 
proceeding,  however,  the  appoint- 
ment Is  BUtTlcIent  evidence  of  the  Ju- 
risdiction of  the  otncer  granttng  the 
attachment.  Hubbell  v.  Ames,  16 
Wend.  (N.  T.)  372. 

38.  XffMt  Of  appauaao*  gtamXtj 
see  Infra  I  1129. 

39.  See  supra  I  123, 

40w  Cal. — Porter  v.  Pico,  66  Cal. 
165. 

Colo. — Charles  v.  Amos,  10  Colo. 
272.  IE  P  417. 

Ga. — ^Wheelwright  v.  Murray,  99 
Qa.  249.  25  SE  f71:  Wheelwright  v. 
Dyal,  99  Ga.  247.  26  SE  170. 

Minn. — McCubrey  t.  Lankis,  74 
Minn.  302.  77  NW  144. 

N.  M. — Wagner  v.  Romero,  3  N. 
M.  131,  3  P  50. 

Wis.— Fairfield  v.  Madison  Hfg. 
Co.,  38  Wis.  346;  Blackwood  v.  Jones, 
27  Wis.  49R. 

[a]  T«d«ral  court, — The  volun- 
tary appearance  of  defendant  In  a 
suit  In  the  federal  circuit  court  com- 
menced by  process  of  foreign  attach- 
ment would  cure  the  defect  of  Juris- 
diction, although  service  of  summons 
made  upon  him  In  invltum  while  In 
the  district  would  not.  Toland  v. 
Sprague,  12  Pet.  (U.  S.)  300,  9  L.  ed. 
1093;  Pollard  v.  Dwlght,  4  Cranch 
(U.  S.>  421,  2  L.  ed.  666:  Chittenden 
V.  Darden,  6  P.  Cas,  No.  2.688.  2 
Woods  437. 

[b]  HonnaldMM*:  pica  In  alMrt*- 
nwat,^ — (1>  Where  the  statute  does 
not  authorize  attachment  by  a  non- 
resident, the  fact  of  plaintlfTs  non- 
residence  must  be  pleaded  In  abate- 
ment. Tt  iB  not  matter  In  bar  nor 
can  It  be  taken  advantage  of  for  the 
first  time  on  error.  Pearce  v.  Bald- 
rldge,  7  Ark.  413.  (2)  So,  where 
proper  matter  Is  shown  prima  facie 
for  the  Jurisdiction  of  the  court,  an 


exception  to  the  Jurisdiction  on  the 
ground  that  defendant  Is  not  a  non- 
resident la  waived  unlesa  pleaded  in 
abatement.  Robinson  v.  Marr,  146 
III.  A.  178:  Voorhees  v.  Hoagland,  6 
Blackf.  (IndL)  232;  Mlddleton  v. 
White,  6  W.  Va.  572  [foil  Valley 
Bank  V.  Gettinger,  3  W.  Va.  809]. 

[c]  UtUratlxir  owserahlp  of  ptod- 
•rty*— Where  one  of  several  defend- 
ants clalniB  ownership  of  the  at- 
tached property,  and  denies  sepa- 
rately plaintlfTs  allegations,  and 
plaintiff  traverses  the  claim  of 
ownership,  and  that  question  is  liti- 
gated in  the  county  court,  and  on 
appeal  in  the  district  court,  without 
objection,  it  Is  too  late,  after  Judg- 
ment for  defendant,  to  assert  that  the 
district  court  was  without  Jurisdic- 
tion. Alplrn  V.  Ooodman.  8  Nebr. 
(Unoff.)  397,  91  NW  530. 

[d]  Bsstmttiig  a  ralsaso  1»ond  Is 
not  an  appearance,  and  hence,  if  the 
court  has  no  Jurisdiction  where  de- 
fendant Is  a  nonresident,  he  does  not 
waive  the  objection  by  executing  a 
bond  for  the  release  of  the  attached 
property.  Chittenden  v.  Darden,  6 
F.  Cas.  No.  2.688.  2  Woods  437. 

41,    Sanger  v.  Overmler,  64  Tex.  57. 

[a]  AppMTuuM  by  OB*  of  two 
Joint  defsndanf . — In  an  attachment 
against  two  Joint  defendants,  an  ap- 
pearance and  general  denial  entered 
by  one  acts  as  a  waiver  of  all  ob- 
jections to  venue  by  both,  although 
previously  the  one  not  putting  in  the 
general  denial  had  pleaded  in  abate- 
ment to  the  Jurisdiction.  Sanger  v. 
Overmler,  64  Tex.  67. 

48.  Payne  DIcub,  88  Iowa  423. 
66  NW  488. 

43.  Ala. — Vann  v.  Adams,  71  Ala. 
476;  Stevenson  T.  CHara,  Z7  Ala. 
362  . 

Kan.— Noyes  v.  Phlpps,  (A.)  S3  P 

659. 

Ky.— Klelne  v.  Nle,  88  Ky.  642,  11 
SW  690,  11  KyL  683;  Worthlngton  V. 
Damarln.  5  KyL  684. 

R.  1. — Remington  v.  Benolt,  19  R. 
I.  698,  36  A  718. 

Tenn. — Morris  t.  Davla  4  Sneed 
452. 

B.  C— Richards  v.  Wood,  12  B.  C. 

182 

[a]  DnrinfT  ths  sltttnr  of  the  nt- 
prame  oonrt  in  New  York  an  attach- 
ment against  a  foreign  corporation 
can  be  obtained  only  by  motion  in 
open  court,  a  Judge  or  commissioner 
having  authority  to  Issue  a  warrant 
In  vacation  only.  Anonymous,  3  Hill 
(N.  Y.)  454;  Bennett  v.  Hartford  F. 
Ins.  Co..  19  Wend.  (N.  Y.)  46. 

[b]  Court  commissioners  in  Ne- 
braska, under  Gen.  St.  (1S94)  S  6288 
retain  authority  to  authorize  writs  of 
attachment,  notwithstanding  L. 
(1897)  p  576  c  311  {  2,  providing 
that  court  commissioners  shall  exer- 
cise the  Judicial  power  of  the  dis- 
trict court  at  chambers.  Clements 
V.  Utley.  91  Minn.  352,  98  NW  188. 

(c1  xrmted  states  oommlMloMni 
can  exercise  such  powers  only  as  are 
expressly  conferred  upon  them,  and 
as  to  power  to  issue  process  for  the 
circuit  court  they  have  no  power  to 
Issue  attachments  for  such  court. 


Chittenden  t.  Darden.  6  F.  Gaa.  No. 
2,688.  2  Woods  487. 

[dj  Bffeet  of  aMtUoA  of  o«M 
wUioli  fnzalalied  mearare  of  wwtt^ 

In  New  York  an  act  of  1827  au- 
thorised supreme  court  commission- 
ers to  grant  attachments,  and  a  sub- 
sequent act  of  1S30  declared  justices 
of  the  superior  court  to  be  ex  ofhclo 
supreme  court  commissioners.  In 
May,  1847,  a  statute  was  enacted  pro- 
viding that  JuBticea  of  the  superior 
court,  whose  election  was  therein 
.provided  for,  should  have  the  same 
powers  as  the  Justices  of  that  court 
then  had,  and  In  July  of  the  same 
year  the  office  of  the  supreme  court 
commissioner  was  abolished.  It  was 
held  that,  when  the  act  of  May,  1E47, 
was  paaned.  Justices  of  the  superior 
court  had  power  to  grant  an  attach- 
ment by  reason  of  their  being  ex 
officio  commissioners,  and  that  this 
power  was  not  destroyed  by  the  suit- 
sequent  act  in  the  samq  year  abolish- 
ing the  ofnce  of  supreme  court  com- 
missioners. Renard  v.  &argoua;  9 
N,  Y.  Super.  540. 

[e]  PrsUmlnarr  detemlaation  of 
oase  not  InvolTed, — (1)  The  Jurisdic- 
tion to  grant  an  attachment  does  not 
Involve  a  preliminary  determination 
by  the  officer  to  whom  application 
for  the  writ  Is  made,  where  in  law 
the  case  presented  will  entitle  plain- 
tiff ta  the  relief  that  he  asks.  It  Is 
sufficient  to  authorise  such  officer  to 
grant  the  writ  that  It  appears  that 
the  action  is  brought  for  one  of  the 
causes  where  attachment  may  Issue; 
and  the  other  facts  are  shown  which 
authorize  the  process  to  be  Issued. 
Van  Camp  v.  Bearle,  147  N.  T.  150. 
41  NE  427.  See  also  Central  1^  * 
T.  Co.  V,  Campbell  Commn.  Co..  173 
U.  S.  84,  19  set  346.  43  L.  ed.  623. 
<2)  And  where  the  evidence  present- 
ed to  the  Judge  who  passes  upon  the 
application  In  the  flrat  Instance  Is 
sufficient  to  call  upon  him  to  exer- 
cise his  Judgment  as  to  Its  sulll- 
clency.  hia  conclusion  thereon  will  be 
binding  npon  the  appellate  court. 
Blakesiee  v.  Cattelain.  86  Hun  574. 
33  NYR  903. 

[f]  Zasnanoo  not  a  Jndidal  sot. — 
"In  issuing  a  writ  of  attachment, 
the  officer,  whether  a  Justice  of  the 
peace  or  clerk  of  the  circuit  court, 
must  necessarily  exercise  his  discre- 
tion so  far  as  to  see  that  the  plain- 
tiff has  done  what  the  law  enjoins 
upon  him  to  do,  before  he  Is  entitled 
to  the  writ:  or,  In  other  words.  If  the 
writ  is  issued  by  a  Justice,  he  must 
see  that  the  plaintiff  has  filed  -such 
bond  and  affidavit  as  the  law  re- 
quires. But  this  discretion  is  such 
only  as  every  officer  is  bound  to  ex- 
ercise when  he  issues  any  writ  or 
performs  any  other  official  duty,  the 
proper  execution  of  which  depends 
upon  his  learning,  skill,  and  Judg- 
ment. But  it  must  be  apparent  to 
all,  that  this  discretion  Is.  not  only 
In  Its  nature,  but  In  Its  conse- 
quences, essentially  different  from 
the  Jurisdiction  or  Judicial  power,  the 
exercise  of  which  is  confided  by  the 
constitution  to  the  courts  and  Jus- 
tices  of   the   peace.     The  former 
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The  officers  vsiully  designated  by  statute  to  issue 
the  TTit  are  judges,**  justices  of  the  peace,*"  and 
elerks  of  court.** 

142]  2.  Issuance  by  Clerk  of  Oonrt*'  The 
statntes  frequently  authorize  the  issuance  of  writs 

neither  determines  the  rtsht,  nor 
concludea  the  parties  In  any  way  as 
KKurds  the  matter  In  controversy, 
but  serves  and  operates  simply  as  an 
anxillary,  in  brlnarlng  the  parties  and 
nutter  In  lltlsatlon  Into  and  before 
the  tribunal  clothed  with  Jurisdic- 
tion; while  the  latter,  exercising  the 
Judicial  power  vested  In  It  by  the 
constitution,  distributes  Judcment, 
bf  legal  trial  and  determination  of 
(hp  controversy  between  the  parties, 
and  80  concludes  them  as  to  the  mat- 
ter adjudicated  and  determined;  and 
It  Is  the  power  to  exercise  acta  of 
this  latter  description,  and  only  those 
which  are  attended  with  this  lepal 
consequence,  that  Is  limited  by  the 
constitution  to  the  courts  and  Jus- 
tices of  the  peace.  This  must  at 
least  be  the  [general  rule;  and  so  far 
af:  regards  the  question  of  Jurisdic- 
tion, It  appears  to  admit  oi  few  If 
any  exceptions,  in  civil  as  contra- 
dj.=i  Ingulshed  from  criminal  cases; 
and  In  regard  to  the  latter,  there  can 
be  no  exceptions,  except  such  as  are 
expressly  made  and  warranted  by  the 
constitution  Itself.  And,  therefore, 
after  the  most  mature  and  careful 
consideration  of  the  question,  we  en- 
tertain the  opinion  that  the  Issuing 
of  ft  writ  of  attachment  is  not  a  Ju- 
dicial act.  or  such  an  exercise  of 
jurisdiction  over  the  controversy  or 
matter  in  litigation,  as  Is  required  by 
th*"  constitution  to  be  exercised  by 
the  courts  and  Justices  of  the  peace." 
Toby  V.  Bower,  3  Ark.  352.  360  (quot 
Pickett  V.  Thruston,  7  Ark.  397,  400]. 

[g1  Issnanoe  by  court  or  Jnstios. 
— A  warrant  of  attachment  is  issued, 
as  required  by  Municipal  Court  Act 
I  75,  by  the  court,  and  not  by  a  Jus- 
tice thereof.  If  the  application  is  pre- 
sented In  the  district  In  which  the 
action  Is  brought,  and  If  the  Justice 
holding  the  court  therein  grants  the 
varrant,  when  the  summons  Is  is- 
sued, although  the  warrant  Is  signed 
by  the  Justice,  and  does  not  recite 
that  it  Is  granted  by  the  court  Ress 
V.  Ourlnaky,  SO  MUk.  231.  140  NTS 
975. 

44.  IMrickson  v.  Showell,  79  Md. 
*i.  28  A  896:  Reed  v.  Bagley,  24 
Nebr.  332.  38  NW  fl27:  Myers  v.  Mc- 
Cormlck.  ]0»  Va.  160.  is  SE  427. 

[a1  Th*  MithorllT  of  ft  emuty 
Jidge  to  Issue  an  attachment  la  not 
restricted  to  cases  In  the  supreme 
wurt  to  be  tried  In  his  county. 
Webb  V.  Bailey.  B4  N.  T.  164. 
.  [b]  Protete  Jndffa.— '(1)  Under  S 
238  of  the  code,  providing  that  an 
attachment  on  a  debt  not  due  "may 
be  rranted  by  the  court  in  which  the 
action  Is  brought,  or  by  a  Judge 
thereof,  or  by  the  probate  Judge  of 
the  county."  when  an  order  for  an 
attachment  In  such  a  case  Is  allowed 
by  the  latter  and  signed  by  him  offl- 
cblly,  it  will  be  presumed  that  he  Is 
Judge  of  the  county  where  the  order 
was  made  and  that  the  Judge  of  the 
district  court  was  absent  from  said 
countv.  Reed  v.  Baglev,  24  Nebr.  332. 
«  NW  827.  (2)  In  Oklahoma,  under 
the  provisions  of  St.  (1893)  tl  4120, 
*121.  a  Judge  of  probate  was  au- 
inorlxed  to  grant  an  attachment  in  a 
cause  pending  In  the  district  court 
where  it  was  made  to  appear  that  the 
judKe  of  said  district  court  was  ab- 
sent from  the  county  at  the  time  of 
granting  such  attachment,  and  where 
a  prcper  showing  was  made,  au- 
thoHaing  an  attachment  under  said 
■wtlons;  and  such  provisions  were 
held  not  Invalid,  as  being  In  conflict 
»lth  the  organic  act  of  this  terrl- 
tor/.  Central  Loan,  etc..  Co.  v. 
Camnl>ell  Commn.  Co.,  E  Okl.  396,  49 
P  48  [aflf  as  to  this  point  but  rev 
on  other  grounds  19  SCt  346.  173 
r.  S.  84,  48  I*  ed.  623].    (S)  In  Kan- 


of  attachment  by  the  clerk  of  the  court.*"  Where 
the  court  is  vested  with  jurisdiction  over  attachment 
proceedings,  and  the  clerk  of  the  court  is  the  person 
designated  by  law  to  issue  all  process  out  of  the 
court,  it  is  held  that  the  clerk  is  sufficiently  vested 


saa  a  probate  Judge  has  no  authority 
to  Issue  an  order  of  attachment  In 
an  action  pending  In  the  district 
court  on  a  claim  not  due,  and  any 
levy  of  an  order  of  attachment  Is- 
sued only  by  the  probate  Judge  Is 
void.  Noyes  v.  Phlpps.  10  Kan.  A. 
580,  S8  P  669. 

[c]  OhanoHor*— Section  S466  of 
the  Code  of  Tennessee,  authorizing 
the  chancellor  to  issue  attachments, 
was  not  rendered  nugatory  by  S  12 
art  6,  of  the  constitution,  providing 
that  "all  writs  and  other  process 
shall  run  In  the  name  of  the  Slate  of 
Tennessee,  and  bear  teste  and  be 
signed  by  the  respective  clerks;"  nor 
has  It  been  repealed  by  subsequent 
statutes.  Lyie  v.  Longley,  6  Baxt. 
(T^nn.)  286.  See  also  Advance  Lum- 
ber Co.  V.  Laurel  Nat.  Bank,  86  Ulss. 
419.  38  8  313. 

[d]  The  Judge  of  the  otty  court 
of  Balsbzldge  Is  without  power  to  Is- 
sue an  attachment  such  as  Clv.  Code 
i  4543,  provides  may  Issue  on  a  pe- 
tition therefor  addressed  to  a  Juclge 
of  the  superior  court.  Fordham  v. 
Ehrllch.  117  Ga.  883.  45  SE  264. 

45.  Rice  v.  Watts.  71  Ala.  6S3: 
Griffln  V.  Apnleby.  69  Ala.  409;  At- 
kinson v.  Wiggins,  69  Ala.  190; 
Moshell  V.  Reed.  97  SW  372,  30  KyL 
10;  Rosenthal  v.  Wlndensohler,  IIS 
Mo.  A.  237,  91  SW  432. 

[a]  A  Jurtlo*  of  the  veaoa  may  la- 
me an  attachment  retttmalils  before 
himself  without  regard  to  the  resi- 
dence of  defendant  or  the  place  in 
which  the  cause  of  action  arose.  At- 
kinson V.  Wiggins,  69  Ala,  190. 

[b]  A  nonuT  pnMlo  -wbo  Is  ax 
vBUio  a  iwllc*  of  the  peace  may  Is- 
sue an  attachment  returnable  before 
himself.  Rice  v.  Watts.  71  Ala.  593; 
Griffln  V.  Appleby,  G9  Ala,  409. 

[c]  Power  not  oonflned  to  cases 
of  nonresident  debtors. — Merrlman  t. 
Sarlo,  63  Ark.  151.  37  SW  879. 

[d]  A  magistrate  may  Issue  a 
writ  of  attachment  against  the  prop* 
erty  of  a  nonresident.  Burckhalter 
V.  Jones,  58  S.  C.  89.  86  SE  495;  Bird 
V.  Sullivan,  58  S.  C.  SO,  8S  SE  494. 

40.    See  infra  !  142. 

47.  Delegation  of  antluwitsr  to 
depnty  see  Infra  i  143. 

48.  Ark. — Baker  v.  Ayers.  68  Ark. 
524,  26  SW  8S4;  Toby  Bower,  3 
Ark.  362. 

Iowa. — Finn  v.  Hose,  12  Iowa  565. 
Ky. — Harbour-Pitt     Shoe     Co.  v. 
Dixon,    60    SW   186,    22   KyL  1169; 
Klelne  v.  Nle,  88  Ky.  542,  11  SW  690. 
11  KyL  583. 

Miss. — Wlmberly  v.  Boland,  72 
Mlos.  241,  16  S  905. 

N.  C. — Evans  v.  Etherldge,  96  N. 
C.  42.  1  SE  eS3;  Cherry  v.  Nelson.  62 
N.  C.  141. 

Tenn. — Morris  T.  DavlB,  4  Sneed 
462. 

Tex. — Syers  t.  Brannon,  1*  SW 
1091. 

[a]  Vowor  oonflned  to  olaA— Un- 
der the  constitution  of  Arkansas,  no 
writ  Issuing  out  of  and  returnable  to 
a  court  of  record  In  that  state  can 
be  issued  by  any  person  or  officer 
other  than  the  clerk  of  such  court, 
and  a  Justice  cannot  Issue  a  writ  of 
attachment  returnable  to  a  circuit 
court,  and  a  statute  authorizing  him 
to  do  so  Is  void.  Toby  v.  Bower,  3 
Ark.  352. 

[b]  The  master  and  olerk  of  the 
court  of  dtanoery  may  grant  an  at- 
tachment where  a  suit  Is  brought  to 
subject  partnership  property  held  by 
an  individual  partner  to  the  pay- 
ment of  its  debts,  and  an  attachment 
is  asked  under  Mllliken  &  V.  Code  S 
3456,  authorizing  attachments  where 
the  defendants  are  about  to  dispose 
of  their  property  to  defraud  their 


creditors.  Jolinson  v.  Rankin.  (Tenn. 
Ch.  A.)  69  SW  638. 

[cl  Btthor  Im  Taoatton  or  In  tnm 
tlsna  the  clerk  can,  under  the  acts  of 
1833  and  1846,  upon  the  filing  of  the 
required  affidavit,  issue  a  Judicial  at- 
tachment against  a  defendant  who 
avoids  service  of  process.  Gamer 
v.  Johnson,  22  Ala.  494. 

[d]  Implied  authority. — ^Where 
the  statute  provides  that  the  affidavit 
for  an  attachment  writ  may  be  taken 
before  the  clerk  of  the  circuit  court 
and  make  safe  the  duty  of  the  offi- 
cer taking  the  affidavit  in  bond  to  re- 
turn the  same  to  the  court  to  which 
the  attachment  Is  returnable,  the  .fair, 
direct,  and  necessary  Implication 
from  these  provisions  Is  that  the 
officer  taking  the  afUdavIt  may  also 
approve  the  bond  and  issue  the  writ 
of  attachment.  Meridian  Fertilizer 
Factory  v.  Bush.  77  Miss.  697,  27  S 
645. 

[e]  General  or  speoUlo  attach' 
ment. — In  Kentucky  the  clerk  of  the 
court  is  authorized  to  Issue  a  gen- 
eral attachment,  but  has  no  author- 
ity to  Issue  a  speclllc  attachment. 
Samples  v.  Rogers,  107  SW  222.  8S 
KyL  784, 

[f]  Whan  issue  bj  olerk  unau- 
thorised.— Under  Code  Clv.  Prac.  9 
238.  providing  that.  In  an  action  by 
a  surety  against  his  principal,  an  at- 
tachment against  the  property  of  de- 
fendant may  be  issued,  etc.,  and  S 
251,  providing  that  attachments  may 
be  granted  by  the  court  or  the  Judge 
thereof  or  any  circuit  Judge,  etc,  on 
such  terms  as  may  be  proper,  etc., 
the  clerk.  In  an  action  by  sureties  on 
an  administrator's  bond  to  set  aside 
a  conveyance  by  the  administrator 
to  hinder  the  sureties  In  securing 
indemnity,  has  no  right  to  issue  a 
specific  attachment,  including  in  it 
all  the  property  which  had  been 
transferred.  Samples  v.  Rogers,  107 
SW  222,  32  KyL  784. 

[g]  Authority  limited  to  action 
for  ooUection  ox  "moneyed  demand." 
—Under  Ala.  Code  SS  2929.  2931.  pro- 
vldlng  that  any  civil  action  may  be 
commenced  by  attachment  and  au- 
thorizing a  clerk  of  the  circuit  court 
to  Issue  such  attachment  for  the  col- 
lection of  "any  moneyed  demand," 
the  amount  for  which  can  be  cer- 
tainly ascertained,  but  also  providing 
that  In  actions  to  recover  "damages 
for  a  breach  of  contract  when  the 
damages  are  not  certain  or  liqui- 
dated." or  when  "the  action  sounds 
In  damages  merely,"  only  the  judge 
or  chancellor  can  issue  the  attach- 
ment, the  clerk  had  authority  to  Is- 
sue an  attachment  In  an  action  to 
recover  damages  for  the  removal  of 
cotton  on  which  plaintiff  held  a  land- 
lord's Hen  for  rent  and  advances. 
Atkinson  v.  James,  96  Ala.  214.  10  S 
846. 

[h]  Authority  restrloted  to  par- 
ticnlar  county.^ — Under  a  statute  re- 
quiring the  clerk  "to  Issue  a  writ  of 
attachment  to  be  directed  to  the  sher- 
iff of  his  county,"  when  certain  pre- 
requisites were  complied  with,  a 
counterpart  writ  running  Into  an- 
other county,  issued  by  a  clerk,  is 
without  authority  and  can  give  no 
Jurisdiction  of  the  person  or  prop- 
erty of  the  defendant.  Smith  v. 
Block,  7  Ark.  358. 

[i]  Dnty  ministerial. — The  duty 
of  a  clerk  of  court  in  issuing  a  writ 
of  attachment  is  ministerial.  Mer- 
chants' Nat.  Union  v.  Bulsaeret,  16 
Cal.  A.  444,  115  P  58;  Ferris  v.  Carl- 
ton, 8  Phlla.  (Pa.)  549;  Evans  v. 
Etherldge^  96  N.  C.  42.  1  SE  633.  But 
compare  Tessier  v.  Crowley,  16  Nebr. 
369.  20  NW  264  (holding  that  under 
a  statute  giving  the  clerk  authority 
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with  authority  to  issue  writs  of  attachment;*"  but 
a  mere  broadening  of  the  jurisdiction  of  an  inferior 
court  over  attachments  to  the  extent  previously 
possessed  by  a  court  of  superior  jurisdiction  will 
not  confer  upon  the  clerk  of  the  lower  court  the 
powers  which  had  previously  been  committed  to  the 
clerk  of  the  higher  court."" 

143]  3.  Delegatioii  of  Aathority.  Under 
statutes  which  contain  particular  requirements  as 
to  what  shall  be  stated  in  the  affidavit  for  attach- 
ment, so  that  the  grounds  of  attachment  may  be 
alleged  in  the  language  of  the  statute,  the  authority 
to  grant  the  writ  is  ministerial,  rather  than  judicial, 
in  its  nature  and  may  be  delegated."* 

iBsoance  by  deputy  clerk.  Where  the  clerk  of  the 
court  is  authorized  to  issue  writs  of  attachment,"^ 
the  writ  may  be  issued  for  him  by  a  deputy"'  act- 
ing in  the  name  of  his  principal."* 

[$  144]  4.  Issnance  by  Officer  Other  Than  the 
One  Before  Whom  Betomable.  Under  statutory 
provisions  the  power  to  issue  the  writ  of  attach- 


ment is  often  conferred  upon  officers  and 
other  than  those  before  whom  the  writ  is  made  re- 
turnable,'" and  in  such  case  it  is  immaterial  that 
the  officer  issuing  the  writ  would  not  have  jurisdic- 
tion, in  his  judicial  character,  of  the  subject  matter 
of  the  cause."'  But  in  the  absence  of  statutory  au- 
thority an  officer  of  one  court  may  not  issue  an 
attachment  returnable  to  another  court,"'  and  a  gen- 
eral grant  of  authority  to  issue  the  writ  is  not  to  be 
construed  to  enlarge  the  scope  of  the  jurisdiction  of 
the  officer  upon  whom  the  power  is  conferred."' 

145]  6.  Order  for  Attachment— a.  Necenity. 
The  statute  often  contemplates  or  requires  an  ap- 
plication for  a  writ  of  attachment  and  an  order  of 
allowance  by  a  judge,  the  latter  being  of  a  quasi 
judicial  character,"'  as  where  the  officer  is  required 
to  weigh  and  determine  the  sufficiency  of  the  prooi 
In  such  cases  the  clerk  of  the  court  cannot  in  the 
first  instance  allow  the  writ,  but  there  must  be  an 
order  granting  it.""  Where,  however,  the  judge  is- 
sues as  well  as  grants  the  writ  it  is  not  necessary 


to  make  an  order  of  attachment,  hla 
act  is  quasi  Judicial). 

[J]  BatUo»tlon  of  wumthoriisA 
IsSM^-A  writ  will  not  be  quashed  If 
rightfully  -Issued  after  affidavit  filed 
and  recosnlxed  by  the  clerk  as  a  writ 
out  of  his  court,  althoueh  It  was  in 
fact  sealed  and  delivered  to  the  offi- 
cer by  the  attorney  without  actual 
knowledge  or  express  authority  of 
the  clerk.  Morrel  v.  Buckley,  20  K. 
J.  L.  667. 

[k]  b  tbM  sbMiioe  of  statute  the 
clerk  cannot  Issue  the  writ,  and  ac- 
cordingly It  has  been  held  that  an 
attachment  Issued  by  the  clerk  of  the 
circuit  court  In  an  action  of  tort 
upon  the  flat  of  a  Judge  was  void,  be- 
cause under  the  statute  an  attach- 
ment In  such  a  case  was  required  to 
be  issued  by  a  Judge  or  a  Justice  of 
the  peace  and  the  power  had  not  at 
the  time  been  conferred  upon  clerks 
of  courts.  Morris  v.  Davis,  4  Sneed 
(Tenn.)  452. 

[1  ]  Znjnrffloient  KfflOarlt. — The 
clerk  has  no  authority  to  Issue  the 
writ  where  the  affidavit  falls  to  state 
the  facts  required  by  statute  on 
which  the  writ  exclusively  depends. 
Merchants'  Nat.  Union  v.  Butsseret, 
16  Cal.  A.  444,  115  P  58. 

[m]  Th»  Olwk  of  thm  oity  oout 
of  ItoUl*  has  no  power  to  issue  an 
original  attachment.  Stevenson  v. 
O'Hara,  27  Ala,  Se2  [reaffirmed  In 
Matthews  v.  Sands,  29  Ala.  138], 

[ni  In  lUoMMta  the  Issuance  Is 
a  judicial  act,  and  thus  cannot  con- 
stitutionally be  allowed  by  a  clerk. 
Zimmerman  v.  Lamb,  7  Minn.  421; 
Morrison  v.  Lovejoy.  6  Minn.  183. 

49.  Shlllaher  v.  Waldo,  1  Hawaii 
31. 

BO.  Stevenson  v.  O'Hara,  27  Ala. 
862  [foil  Lewis  v.  Dubose,  29  Ala. 
219;  Flash  v.  Paul.  29  Ala.  141;  Math- 
ews V.  Sands,  29  Ala.  1361. 

61.  U.  S. — Central  L,  &  T.  Co.  v. 
Campbell  Commn,  Co..  173  U.  S.  84, 
19  set  3,  43  L.  ed.  623  [rev  B  Okl. 
396.  49  P  481.  ^        .  „ 

Kan. — Reyburn  v.  Brackett.  2  Kan. 
221.  83  AmD  457. 

Ky. — Scott  V.  Doneghy,  17  B.  Mon. 
321. 

Mich. — Adams  v.  Hosmer,  98  Mich. 
51,  G6  NW  lost  (distinguishing  the 
proceeding  to  acquire  Jurisdiction  of 
a  nonresident  In  chancery);  Beebe  v. 
Morrell.  78  Mich.  114,  42  NW  1119, 
15  AmSR  2S8. 

Tex. — Byers  v.  Brannon,  1 9  S  W 
1091:  Bull  V.  Forest.  1  Tex.  A.  Civ. 
Cas.  S  179.  ^  «.  ^ 

[a]  TlM  Aatr  of  »  prothoaotarr 
In  Issuing  a  writ  of  attachment  Is 
ministerial.  Ferris  v.  Carlton,  8 
Phila.  (Pa.)  649. 

68.    See  supra  I  142. 

63.    Minniece  v.  Jeter.  66  Ala.  222; 


Finn  v.  Rose,  12  Iowa  565;  Payton  v. 
McQuown,  97  Ky.  757,  31  SW  874,  17 
KyL  618,  63  AmSR  437.  31  LRA  3^. 

[a]  Deputy  not  under  oatli. — An 
attachment  Issued  by  a  deputy  clerk 
In  the  performance  of  the  duties  of 
the  office  under  appointment  by  the 
clerk  Is  not  voidable,  nor  subject  to 
be  abated  on  plea,  becauae  such  dep- 
uty has  never  taken  the  official  oath 
prescribed  by  law.  His  official  acts, 
like  those  of  any  other  de  facto  offi- 
cer, have  the  same  force  and  effectf 
so  far  as  the  public  and  third  per- 
sons are  concerned,  as  the  acts  of  an 
officer  de  Jure.  Joseph  v.  C^wthorn, 
74  Ala.  411. 

[b]  Sam*  peraoa  notlBC  aa  gnuit- 
Ing  oflloer,^ — A  writ  of  attachment  is 
not  void  because  issued  by  the  same 
person  as  deputy  clerk  of  the  dis- 
trict court  who  allowed  the  writ  as  a 
court  commissioner.  "The  two  offices 
are  not  incompatible  and  the  one  is 
not  subordinate  to  the  other.  Kenney 
V.  Goergen,  36  Minn.  190.  31  NW  210. 

64.  Minniece  v.  Jeter.  65  Ala.  222. 

65.  Wanet  v.  Corbet.  13  Ga.  441; 
(Elements  v.  Utley,  91  Minn.  352,  98 
NW  188;  Armitage  v.  Rector,  62 
Miss.  600.  See  also  Brooks  v,  Hutch- 
inson, 122  Ga.  838,  60  SE  926. 

[a]  On*  Judge  vested  with  power 
of  Kuothsr. — Where  the  statute  vests 
the  Judge  of  a  particular  court  with 
all  the  powers  of  a  circuit  court 
Judge,  "including  the  authority  to 
Issue  writs  of  Injunction,  mandamus, 
certiorari,  prohibition,  and  ne  exeat," 
and  a  Judge  of  the  circuit  court  has 
authority  to  issue  attachments,  re- 
turnable to  any  county  In  the  state, 
the  Judge  of  the  first  mentioned 
court  has  authority  to  Issue  an  origi- 
nal attachment,  returnable  to  any 
county  in  the  state,  Bledsoe  v.  Gary, 
96  Ala.  70,  10  S  502. 

[b]  A  Justice  of  the  lafsrior 
court  may  issue  an  attachment  re- 
turnable to  the  superior  court, 
Wanet  v.  Corbet,  13  Ga.  441. 

[c]  A  olsrk  of  the  droult  court 
may  In  Alabama  take  the  affidavit, 
approve  the  bond,  and  issue  a  writ 
of  attachment  returnable  to  a  court 
of  another  county.  Meridian  Fer- 
tilizer Factory  v.  Bush,  77  Miss.  697, 
27  S  645. 

[d]  Tbs  Judge  of  the  city  ooart 
of  Mobile  may  issue  an  attachment 
returnable  to  any  county  in  the  state. 
Lowenstein  v.  Martin,  106  Ala.  668, 
17  S  97. 

[e]  Writ  returnable  la  another 
oounty. — An  officer  of  one  county 
may  Issue  an  attachment  returnable 
to  the  courts  of  another.  Cox  v, 
Felder,  36  Ga.  697. 

66.  Matter  of  Fitch,  2  Wend.  (N. 
T.)  298;  Galhralth  v.  McFarland,  S 
Coldw.  (Tenn.)  267,  91  AmD  281. 


67.  See  Latimer  v.  Sweat,  126  G*. 
47S,  54  SE  673;  Rome  First  Nat.  Bank 
V.  Ragan,  92  Ga.  333,  18  SB  29S. 

[a]  A  notary  puUlo  cannot  issue 
writs  of  attachment  returnable  Into 
the  circuit  court,  because  auch  power 
Is-  a  special  statutory  one  conferred 
upon  the  Justice  and  Is  not  included 
under  the  term  "Jurisdiction."  which 
means  the  power  to  hear  and  deter- 
mine causes.  Jackson  v.  Bain.  74 
Ala.  828;  Nordllnger  v.  Gordon.  71 
Ala.  239;  Vann  v.  Adams,  71  Ala. 
476. 

[b]  A  lurtloa  of  thm  pMw*  (1) 

has  no  authority  to  issue  an  attach- 
ment returnable  before  another  Jus- 
tice of  the  same  or  another  county. 
Mitchell  V.  Lawrence,  123  Ala.  498, 
26  S  500.  (2)  It  has  also  been  held 
that  a  Justice  of  the  peace  cannot  is- 
sue a  writ  of  attachment  retumablo 
to  the  circuit  court,  and  a  law  au- 
thorising him  to  do  so  has  been  held 
unconstitutional  and  void.  Toby  T. 
Bower,  3  Ark.  852. 

[c]  Jurlsdiotlou  ooaflaed  to  conn* 
ty. — Where  a  court  is  confined  to  the 
issue  of  an  attachment  In  the  county 
of  Its  Jurisdiction,  It  has  no  power 
to  Issue  an  attachment  to  the  sheriff 
of  another  county.  Dew  v.  State 
Bank.  9  Ala.  323;  Brooks  v.  Godwin, 
8  Ala.  296;  Caldwell  v,  Meador.  i 
Ala.  755;  Neely  v.  McGrandle,  4 
NTCIvProo  827. 

6&    Caldwell  v.  Header.  4  Ala.  76S. 

69.  Merchants'  Nat.  Bank  v.  Jaf- 
fray,  36  Nebr.  218,  64  NW  268,  19 
LRA  316:  Webb  v.  Bailey.  64  N.  T. 
164;  Farquhar  v.  Wisconsin  Con- 
densed Milk  Co.,  20  Misc.  270,  69 
NTS  305  (aft  63  App.  Div.  641  mem. 
66  NTS  1130  mem]. 

[a]  Warrant  of  Justice. — (1)  Tn 
Maryland,  under  the  act  of  1796  c  56, 
a  Justice  of  the  peace  had  authority 
to  Issue  his  warrant  to  the  clerk  of 
the  county  court  to  Issue  an  attach- 
ment but  could  not  issue  such  war- 
rant to  the  clerk  of  the  general  court. 
Smith  v.  Greenleaf,  4  Harr,  A  M. 
(Md.)  162.  <2)  But  under  Md.  Code 
art  9  i  24,  on  the  Issue  of  an  at- 
tachment, after  several  returns  of 
non  est  on  succesalve  summons,  the 
order  of  the  Judge  takes  the  place 
of  and  renders  the  magistrate's  war- 
rant unnecessary.  Dlrtckson  v, 
Showell.  79  Md.  49,  28  A  896  [clt  Han- 
dle V.  Mellen.  67  Md.  181,  S  A  573]. 

60.  Ala. — McKenzle  v.  Bentley.  SB 
Ala.  139. 

Ga. — Thompson  v.  Daviaon.  107 
Ga.  238.  33  47;  Bates  v.  Shelton. 
99  Ga.  164,  26  SE  16;  Gasan  v.  Royce, 
78  Ga.  612,  3  SK  753:  Loeb  v.  SmlUu 
78  Ga.  5C4.  3  SE  458. 

Ky. — Klelne  v.  Nle.  88  Ky.  S42.  11 
KyL  683,  11  SW  690;  UcCSkuS  t. 
Barker.  S  KyL  790. 


For  later  oaasa,  deraiopmaiita  and  tibaag»»  In  the  law  see  cumulative  Annotations,  same  titl^^ge  and  ufte  number. 
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that  be  should  spread  on  his  docket  the  order  al- 
lowing it."^ 

Where  the  statute  gives  the  clu-k  authority  to 

make  an  order  of  attactinient  ^~  he  may,  it  has  been 
held,  issne  the  writ  directly  without  first  granting 
an  order  upon  himself  for  its  issne. 

Where  not  required  by  statute  an  order  is  not 
necessary  to  warrant  the  issuance  of  an  attachment 


by  the  clerk."*  The  juriadioti<m  by  a  eonunissioner, 
to  order  a  writ  of  attachment  on  the  proofs,  must 
be  formal  and  precise,  and  must  appear  in  the  order, 
as  is  requiiTed  in  actions  on  contract  where  defendant 
is  held  to  bail."" 

[%  146]  b.  Form  and  Sufflcluicy.  The  order  for 
an  attachment  should  be  in  writing,^"  but  it  may,  in 
some  states,  be  informal  and  in  general  terms."' 


La._Purdee  v,  Cocke.  18  La.  482. 

Mich. — Howell  V.  Muskegon  Cir. 
Jnd^e,  88  Mich.  369,  60  NW  308. 

Minn. — Jacoby  v.  Drew,  11  Minn. 
408;  Uerrtt  v.  St  Paul,  11  Minn.  223 
[clt  Morrison  v.  Lovejoy,  6  Minn. 
183]:  Ouerin  v.  Hunt,  8  Minn.  477; 
Zimmerman  v.  Lamb,  7  Minn.  421; 
Uorrinm  v.  Ixrvejoyt  6  Minn.  18S. 

Nebr.— Phllpott  v.  Newman.  11 
Nebr.  299,  9  NW  94:  Seldentopf  v. 
Annabll,  6  Nebr.  524. 

Tenn. — Dlllln  v.  O'Donnell,  4  Baxt. 
213:  August   V.   Seesklnd,   6  Coldw. 

m. 

Wyo. — Grain  v.  Bode.  6  Wyo.  255, 
19  P  747. 

[a]  OotutT  In  wlilob  orOer  made. 

—An  ex  parte  attachment  may  prop- 
erly be  obtained  In  New  York  county 
In  an  action  triable  In  Richmond 
county,  since  Code  Civ.  Proe.  9  7G9, 
providing  that  a  motion  on  notice 
cannot  be  made  In  an  action  triable 
elsewhere,  does  not  apply  to  an  ex 
parte  proceeding.  Farquhar  v,  Wis- 
consin Condensed  Milk  Co.,  30  Misc. 
270.  62  NTS  305  [aff  53  App.  Dlv.  641 
mem,  66  NTS  1130  mem]. 

[b]  Ordar  M  to  bond  or  Monrlty. 
— where  the  statute  provides  that 
upon  the  filing  of  a  bill  In  particular 
cases  writs  of  attachment  may  be 
granted  on  complainant's  giving  bond 
and  security  In  such  sums  as  the 
chancellor  or  Judge  may  order,  etc., 
the  clerk  has  no  authority  to  issue 
the  writ  without  such  order.  Dlllln 
T.  O'Donnell,  4  Baxt.  (Tenn.>  213; 
August  V.  Seesklnd,  6  Coldw.  (Tenn.) 
1S6. 

[g1   Am  InOovMinMrt  on  tli*  wxtt 

ttnif,  which  appears  to  have  been 
atUched  to  the  atTldavlt  When  It  was 
presented  to  the  Judge,  Is  not  suffl- 
elent  where  the  statute  requires  the 
order  to  be  entered  on  the  affidavit. 
Howell  V.  Muskegon  Cir.  Judge,  88 
Mfch.  369.  60  NW  308. 

[d]  AmendniMit  of  Justice's  war- 
rant.— The  circuit  court  has  no  power 
to  amend  a  warrant  addressed  to  the 
Plerk  of  the  circuit  court  directing 
htm  to  issue  a  writ  of  attachment. 
Halley  v.  Jackson,  48  Md.  2B4. 

[e]  Vew  order  after  amendment. 
—Where  an  amended  petition  Is  filed 
to  correct  an  error  In  defendant's 
name  In  the  original  petition,  and 
there  are  a  new  bond  and  affidavit, 
but  no  new  order  authorizing  the 
writ,  the  attachment  Is  null.  Pur- 
dee  V.  Cocke,  18  La.  482. 

[f]  Clerk  mav  lame  vnder  order 
of  JndtfeL — If  the  writ  Is  granted  by 
the  Judge  In  a  case  requiring  such 
allowance,  the  issue  of  the  writ  may 
be  by  the  Clerk  under  the  order  as 
the  clerical  servant  of  the  judge. 
Bates  V.  Bhelton,  99  Oa.  1S4,  2S  8E 
K  [clt  Loeb  T.  Smith.  TS  Oa.  604,  S 
8E  458]. 

[g]  Premmptloa  u  to  graattaw 
vt  sxdar. — Where  an  attachment  Is- 
sued out  of  a  district  court  Is  signed 
by  a  Judge  of  another  district.  It 
lill  be  presumed  that  the  order  was 
granted  while  the  district  court  was 
In  regular  session  and  that  the  Judge 
holding  the  same  was  acting  at  the 
Instance  of  the  proper  district  Judge. 
Cox  v.  Peoria  Mfg.  Co.,  42  Nebr.  660, 
W  NW  923. 

[bj  If  BO  order  bM  bssn  granted 
directing  the  attachment  to  iSRue,  the 
original  petition  or  other  testimony 
taken  before  the  Issuing  Judge  stands 
in  place  of  such  order,  and  the  court 
our.  upon  the  trial  of  the  action,  en- 
teruin  a  motion  to  dismiss  the  at- 


tachment upon' the  ground  that  the 
facts  set  up  In  such  petition  or 
shown  by  such  testimony  were  not 
sufficient  to  authorize  the  issuing  of 
the  attachment.  Blackwell  v.  Comp- 
ton,  107  Ga.  764,  S3  SB  672. 

61.  Wlnchell  T.  MoKlnsle,  tS  Nebr. 
813,  53  NW  976. 

"As  the  county  judge  Is  his  own 
clerk,  there  1^  no  reason  why  he 
should  make  a  written  order  author- 
ising and  direetlns  himself  to  Issue 
an  attachment;  but  when  he  grants 
an  attachment  on  a  debt  not  due.  In 
a  case  where  the  writ  Is  to  be  Issued 
by  the  clerk  of  the  district  court,  the 
Judge  muet  make  an  order  allowing 
the  attachment  and  sign  the  same 
officially,  since  the  clerk  has  no  Ju- 
risdiction to  issue  a  writ  of  attach- 
ment on  a  debt  before  due,  unless  the 
order  has  been  allowed  by  his  court 
or  a  Judge  thereof,  or  the  county 
Judge.''  Wlnchell  v.  McKlnsle,  35 
Nebr.  818,  819,  63  NW  876. 

6a.  See  Tessler  v.  Crowley,  16 
Nebr.  869,  20  NW  264  (holding  that 
the  action  of  the  clerk  In  making  an 
order  of  attachment  Is  quasi  Judi- 
cial). 

63.  People's  Sav.  Bank,  etc.,  Co.  v. 
Batchelder  Egg  Case  Co.,  51  Fed. 
130.  2  CCA  126  (construing  Arkansas 
statutej ;  Baker  v.  Ayers,  58  Ark.  624, 
25  SW  834;  Ouerbacker  v.  Claflin,  9« 
Ky.  235.  16  KyL  436,  28  SW  506 
[overr  Giaser  v.  Franks,  16  KyL  25], 
But  see  McKensle  v.  BenUey,  30  Ala. 
139  (holding  that  under  the  Alabama 
statute  authorising  the  Issue  of  writs 
of  attachment  on  legal  demands  In 
certain  eases  out  of  chancery,  and 
providing   that   chancellors,  circuit 

Judges,  and  registrars  of  the  court 
n  which  the  blTl  Is  filed  may  make 
all  necessary  orders  for  the  issuing 
of  such  writs,  conceding  the  author- 
ity of  the  registrar  to  be  equal  to 
that  of  the  chancellor  or  the  circuit 
Judge  to  make  such  order,  yet  the 
making  of  the  order  by  the  registrar 
or  a  chancellor  or  circuit  Judge  was  a 
prerequisite  to  the  Issue  of  the  at- 
tachment, and  that,  If  It  should  be 
issued  by  the  registrar  without  such 
order,  It  would  be  a  nullity). 

The  order  of  attachment  issued  by 
the  clerk,  "in  the  absence  of  an  order 
of  the  court  or  Judge,  Is  conclusive 
evidence  that  he  granted  It,  and  the 
amount  for  which  it  was  allowed. 
An  order  In  writing  made  by  the 
clerk  directing  himself  to  Issue  the 
order  of  attachment  for  a  specified 
amount  would  be  a  superfluous  pro- 
ceeding, and  Is  wholly  unnecessary. 
People's  Sav.  Bank,  etc.,  Co,  v. 
Batchelder  Egg  Case  Co.,  61  Fed.  130, 
2  CXIA.  126."  Baker  t.  Ajrers,  68  Ark. 
S24,  627,  2B  8W  834. 

[a]  Wkac*  the  oiMk  miat  pass 
iwon  the  aottoleaer  of  Xt»  bond* 
when  It  meets  with  nls  approval,  he 
need  not  make  a  formal  entry  there- 
of. The  Issuing  of  the  writ  Is  saffl- 
dent  proof  of  his  approval.  Orlfflth 
V.  Robinson,  19  Tex.  219. 

64.  Abney  v.  Ohio  Lumber,  etc., 
Co.,  45  W.  Va.  446.  32  SE  258  (hold- 
ing that  the  clerk  may  Issue  a  writ 
of  attachment  without  an  order  of 
the  court  and  whether  the  court  is  In 
session  or  during  vacation). 

[a]  In  Vera  Sootla  an  allowance 
of  the  writ  by  the  commissioner  Is 
not  necessary.  McDonald  v.  Praser, 
15  N.  S.  293. 

[b]  In  Taoatlon  the  county  clerks 
were  authorized,  under  I  19  of  the 
act  of  1876,  to  Issue  writs  of  attaeb- 


ment  without  an  order  of  the  court 
or  Judge.  Byers  v.  Brannon,  (Tex.) 
19  SW  1091. 

[c]  Action  for  deceit. — ^Where  the 
statute  requires  an  allowance  by  the 
judge  when  the  action  is  on  a  claim 
not  due,  such  allowance  Is  not  re- 
quired In  an  action  for  deceit  Perry 
V.  Sharps,  8  Fed.  15. 

es.  Hisor  T.  Yandlver.  8S  M.  J.  1^ 
433,  86  A  181. 

.66.  Loeb  T.  Smith,  78  Ga.  B04,  S 
SE  468. 

[a]  If  the  order  Is  not  in  writing 

the  affidavit  or  testimony  upon  which 
the  attachment  Is  granted  is  trav- 
ersable, may  be  attacked  bv  motion 
to  dismiss  or  demurrer,  ana  may  be 
collaterally  Impeached.  Loeb  v. 
Smith,  78  0&.  604.  3  SE  468.  See 
also  Blackwell  v.  Compton,  107  Qa. 
764,  33  SE  672. 

[b]  Mgnlng  and  Indorsement;  ir- 
reffnlarity, — (1)  Upon  the  presenta- 
tion of  a  sufficient  affidavit  for  an 
attachment,  the  Judge  should  indorse 
his  allowance  of  the  attachment  upon 
the  warrant,  and  the  clerk  should 
then  subscribe  his  name  to  the  body 
of  the  warrant  (Sullivan  v.  Presdee, 
9  Daly  (N.  Y.)  562.  See  also  Lang 
V.  Marks.  65  HowPr  127).  (2)  But 
the  signing  of  such  warrant  by  the 
Justice  instead  of  by  the  clerk  was 
nothing  more  than  an  irregularity. 
Sullivan  v.  Presdee,  supra. 

67.  Howard  v.  Jenkins,  6  Lea 
(Tenn.)  176  (holding  that  the  order 
need  not  contain  all  the  recitals  pre- 
scribed for  a  notice  by  publication). 

[a]  arona  of  ordsr  bald  snJeleat.— 
An  order  In  the  following  form: 
"Upon  the  affidavit  of  Phillip  C.  Leet 
a    specific    attachment    Is  hereby 

rnted  In  the  above-styled  case,  and 
B.  Tippltt.  clerk  of  the  Rowan 
circuit  court.  Is  ordered  and  directed 
to  issue  same,  and  the  sherlfT  who 
levies  the  attachment  herein  will  take 
same  into  his  possession  and  will 
keep  same  In  his  possession  and  In 
good  order  until  further  orders  In 
the  case  upon  the  plaintiff  giving 
good  security.  Given  under  my  hand 
this  30th  day  of  December,  1903." 
has  been  held  sufficient  as  against 
objections  that  It  did  not  specify  the 
property  upon  which  a  lien  was  as- 
serted and  to  secure  which  an  at* 
tachment  was  asked,  or  give  suffi- 
cient directions  as  to  the  security 
or  bond  plaintiff  should  execute  be- 
fore the  attachment  should  be  Is- 
sued, or  directions  as  to  what  dis- 
position should  be  made  of  the  at- 
tached property.  Oreen  v.  Leet. 
(Ky.)  128  SW  78. 

[b]  Psslgnatloa  of  amonnt^^n 
order  for  attachment  directing  It  to 
Issue  for  the  amount  claimed  in  the 
petition  Is  sufficient  withoat  specify- 
ing such  amount.  Klelne  v.  Nle,  88 
Ky.  642.  11  SW  590,  11  KyL  583. 

[c]  Beal. — (1)  An  order  of  a  clerk 
granting  a  writ  of  attachment  need 
not  be  under  the  seal  of  the  court 
(Seeligson  v.  Rlgmaiden,  37  La.  Ann. 
722 ) ,  (2)  and  so  the  failure  of  a 
Judge  granting  an  order  to  attach 
thereto  the  seal  of  the  court  does 
not  render  the  order  Told  (Wlnchell 
V.  McKInsle,  36  Nebr.  818,  68  NW 
975). 

[d]  Teste,  signature,  and  seal. — 

A  formal  teste,  the  signature  of  the 
clerk,  and  the  seal  are  not  necessary 
to  a  warrant  of  attachment,  which  is 
simply  the  written  order  of  the  Judge 
that  the  case  Is  one  In  which  an  at- 
tachment should  lsstM,.^but  the  Jilff- 
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Where  the  law  fixea  the  amount  of  the  bond,  it  need 
not  be  fixed  in  the  order  for  attachment.*^ 

{%  147]  6.  Diaanalification  of  Officer.  It  is  im- 
proper that  an  attachment  should  be  granted  by  an 
officer  who  stands  in  any  relation  of  interest  to  the 
party  applying  therefor,""  and  where  the  statute  pro- 
hibits any  judicial  officer  from  acting  in  a  cause  in 
which  be  is  pecuniarily  interested,  or  where  he  has 
been  the  counsel  for  either  party,  such  an  officer, 
although  he  has  authority  to  issue  writs  of  attach- 
ment, cannot  exercise  such  authority  in  such  a 
cause.'"  Where,  however,  the  clerk  acts  ministeri- 
ally in  the  issue  of  a  writ  of  attachment,  he  may  is- 
sue the  writ  in  an  action  in  his  own  behalf  J'  Where 
a  statute  prohibited  sheriffs  from  making  or  filing 
up  any  process  and  provided  that  all  such  acts  done 
by  them  should  be  void,  it  was  held  that  an  attach- 
ment and  levy  on  land  was  defeated  as  to  persons 
not  parties  to  the  action  who  claimed  by  an  inter- 
mediate conveyance  by  the  owner,  where  the  orig- 
inal writ  was  drawn  and  issued  by  the  deputy  sfaerof 


nature  of  plalntllTB  attorney  to  the 
warrant  should  be  required.  Genln 
V.  TompklnB,  12  Barb.  (N.  T.)  265. 

[e]  SnrpluMMr*  In  wamutt. — 
Words  In  the  address  of  a  warrant 
for  an  attachment  which  are  not  nec- 
essarj'  may  be  stricken  out  as  sur- 
plusase.  as  where  the  warrant  was 
addressed  "to  the  clerk  of  Baltimore 
county  court"  and  "Mr,  Norwood," 
the  clerk  of  the  court  of  common 
pleas,  was  directed  to  issue  the  writ, 
there  belnf;  a  court  of  common  pleas 
but  no  Baltimore  county  court.  Mc- 
Coy V.  Boyle.  10  Md.  391. 

[f1  XaQiilBltcs  of  order. — The  or- 
der of  the  JudB«  or  commissioner 
must  show  on  its  face  that  he  has 
adjudicated  on  the  proof  presented 
to  him  and  that  the  proof  of  the  par- 
ticulars necessary  to  authorize  the 
awardlnic  of  the  writ  was  satisfac- 
tory. Hisor  V.  Vandiver,  83  N.  J.  L. 
488,  86  A  181;  Hufty  v,  Wilson,  78 
N.  J.  U  241.  74  A  187. 

68.  Meyer  v.  Cole,  Mann.  Unrep. 
Gas.  (L.a.>  276. 

69.  Hurd  V.  JarvlB,  1  Pinn.  (Wis.) 
475. 

[a]  PlaintUPs  attonsr,  acting  as 
supreme  court  commissioner,  is  not  a 
proper  person  to  allow  the  writ  to 
Issue.  Hurd  v.  Jarvls.  1  PInn.  (Wis.) 
475. 

[h]    3vAg»   r«aat*a   to    oflloer  of 

corporation. — That  the  Judpe  who 
granted  an  attachment  was  a  brother- 
in-law  of  the  president  of  plaintiff, 
a  corporation,  will  not  disqualify  him 
nor  affect  the  validity  of  the  atUch- 
ment.  Lansingburgh  Bank  v.  Mc- 
Kie.  7  HowPr  (N.  T.)  360. 

[d  jQzisdlotlou  of  Jodr*  of  wA- 
Jolnlnff  dronlt.— Where  an  attach- 
ment Is  sought  against  an  alleged 
fraudulent  debtor,  and  the  Judge  of 
the  superior  court  where  the  debtor 
resides  is  disqualified,  Jurisdiction 
can  only  be  taken  by  the  Judge  of 
an  adjoining  circuit,   to   whom  the 

Ketltion  for  attachment  la  presented. 
[cAndrew  v.    Irish -American  Bank, 
117  Oa.  BIO.  43  SB  858. 

70.  Klngr  V.  Thompson,  59  Ga.  S80; 
Wilkowski  V.  Halle,  87  Oa.  678,  95 
AmD  874. 

[a]  Ab  attomsy  who  1>  a  Botaxy 
pnUto  is  a  Judicial  officer,  within 
such  a  provlsfon,  and  has  no  author- 
ity to  issue  an  attachment  for  his 
client  In  a  case  in  which  he  appears 
as  attorney  for  such  client.  Wil- 
kowski V.  Halle,  87  Oa.  678,  95  AmD 
374  and  note. 

[b1  A  JnOn  who  Is  a  dlzeotor  aaA 
stookbolder  In  a  corporation  is  In- 
competent to  issue  a  writ  of  attach- 
ment In  a  case  In  which  such  cor- 
poration Is  interested.  Ktng  v. 
Thompson,  59  Ga.  3S0. 

[c]    Facts  not  sbowinff  dlSQUalUl- 


oatlon. — The  mere  fact  that  a  notary 

ftublic  was  an  employee  of  a  bank 
n  which  a  member  of  the  firm  desir- 
ing an  attachment  was  also  an  em- 
ployee and  stockholder  was  held  not 
to  create  such  relation  between  the 
two  as  made  it  improper  for  the  no- 
tary to  issue  the  writ.  Georgia  Ice 
Co.  V.  Porter,  70  Ga.  637. 

7X.  Evans  v.  Etherldge,  96  N.  C. 
42.  1  8E  633. 

72.  Smith  V.  Saxton,  6  Pick. 
(Mass.)  4S3, 

73.  Alexander  T.  Brown.  2  Disn. 
(Oh.)  395. 

[a]  The  olBoer  hM  no  dlaoretton 
when  the  affidavit  which  the  statute 
prescribes  is  presented,  but  he  must 
then  issue  the  writ.  Mayhew  v. 
Dudley,  1  Pinn.  (Wis.)  95. 

74.  Haslett  v.  Rodgers.  107  Ga. 
239,  33  SE  44:  Matter  of  Faulkner.  4 
Hill  (N.  T.)  598. 

75.  Lick  V.  Madden,  26  Cal.  202. 

[a]  A  fslloM  to  par  or  tendsv  tt* 
oWjomfm  fees  for  Issuing  the  attach- 
ment In  advance  does  not  affect  his 
duty  in  this  respect,  unless  he  re- 
fuses to  proceed  without  such  pay- 
ment.   Lick  V.  Madden,  25  Cal.  202. 

76.  Affldavtta  gMwally  see  Affi- 
davits r2  Cyc  n. 

77.  III. — Brandenburg  v.  Malcolm. 
102  111,  A.  302. 

Ind. — Bond  v.  Patterson,  1  Blackf. 
34. 

Kan. — Doggett  V.  Bell.  32  Kan.  298. 
4  P  292. 

Ky. — Worstell  v.  Ward,  1  Bush  19P. 

Md. — Steuart  v.  Chappell,  98  Md. 
527.  57  A  17. 

Mich. — Mathews  v.  Densmore,  43 
Mich.  461.  6  NW  669;  Qreenvault  v. 
Farmers',  etc.,  Bank.  2  Dougl.  498. 

[  a  ]  When  aOdavlt  not  rs^mlrsd. 
— (1)  Under  the  Kentucky  act  of 
1837  an  action  to  subject  the  effestrj 
of  a  nonresident  debtor  to  the  pay- 
ment of  an  indebtedness  may  be 
maintained  without  an  afllaavit. 
where  no  order  for  attachment  or 
seizure  is  required  or  obtained.  Kerr 
v.  Smith,  S  B.  Mon.  (Ky.)  562.  (2) 
And  Ky.  Civ.  Code  £3  476,  477  pro- 
vides that  where  a  Judgment  cred- 
itor begins  equitable  proceedings, 
after  execution  returned  "no  property 
found."  he  may  have  an  attachment 
similar  to  a  general  attachment 
without  the  affidavit  required  in  the 
latter  cases.  See  Lewis  v.  Qulnker, 
2  Mete.  (Ky.)  284.  (3)  But  a  mere 
statement  that  execution  was  Issued 
and  returned  "no  property  found" 
Is  insufnclent.  Maddox  v.  Fox,  8 
Bush  (Ky.)  402. 

[b]  In  an  action  hy  th*  state  no 
affidavit  is  necessary.  Ex  p.  Mcdon- 
ald, 76  Ala.  603. 

[c]  In  a  ease  of  foveln  attaiih- 
ment  no  affidavit  such  as  Is  required 


who  served  it.'* 

[%  148]  S.  Duty  to  Ime  Writ  When  the  evi- 
dence which  entitles  one  to  an  attachment  is  pre- 
sented to  the  proper  officer,  he  is  not  concerned  with 
the  validity  or  justice  of  the  cause  of  action,  but 
should  issue  the  writ  without  reference  to  such  an 
inquiry/'  and,  where  the  moving  papers  fairly  call 
for  the  exercise  of  judgment  on  the  part  of  the  offi- 
cer who  is  to  grant  the  writ,  the  proceeding  will  not 
be  void  for  want  of  jurisdiction,  although  the  officer 
errs  in  bis  judgment  upon  the  weight  of  evidence.'* 
If  there  are  several  applications  it  is  the  duty  of 
the  officer  to  issue  the  writs  in  the  order  in  which 
the  applications  upon  proper  papers  are  presented 
to  him.'* 

149]  E.  AffidaTit"— 1.  Necessity— a.  In  Gen- 
eraL  The  statutes  very  generally  require,  as  a  basia 
for  the  issuance  of  a  writ  of  attachment,  an  affi- 
davit on  behalf  of  plaintiff  setting  forth  the  basis 
of  his  claim  to  avail  himself  of  this  process.^'  Where 
such  requimnent  exists,  the  affidavit  is  the  jnris- 

tn  case  of  a  domestic  attachment  la 
necessary  except  where  the  arrest  of 
the  garnishee  is  sought,  lest  he  carry 
oft  for  use  ■'he  effects.  Everly  v. 
Rowland,  1  Pearson  (Pa.)  312. 

[d]  Where  an  officer  makes  a  re- 
turn of  the  original  citation  that  de- 
fendant cannot  be  found  In  the  coud- 
ty,  and  a  Judicial  attachment  Is  1^ 
sued  on  that  ground,  plaintiff  need 
not  make  an  affidavit  that  defendant 
so  secretes  himself  that  ordinary 
process  of  law  cannot  Iw  served  on 
him.    Walker  v.  Birdwell,  21  Tex.  92. 

[el  Proofs  additloiua  to  th*  faets 
rsQOlred  to  he  statsd  In  the  affidavit 
may  be  furnished  by  affidavit  or  in 
any  other  way  satisfactory  to  the 
officer  Issuing  the  writ,  and,  where 
that  officer  has  some  evidence  of  the 
facts  authorizing  the  Issuance  of  the 
writ,  the  writ  Is  not  void,  although 
the  proofs  were  legally  Insufficient 
to  support  the  writ  on  direct  pro- 
ceedings for  its  review.  Lord  v.  F. 
M.  Dowllng  Co.,  62  Fla.  813,  Kt  S 
585. 

[fl  Thiers  mar  ha  mors  Oaa  oas 
affidavit  (1)  based  on  different 
grounds.  Miller  v.  White,  46  W.  Ta. 
87,  S3  SE  SS2.  7S  AmSR  791.  (2) 
And  In  Texaa  an  affidavit  may  be 
made  by  two  persons,  one  swearing 
to  the  Justice  of  the  demand  and  the 
other  to  the  ground  for  attachment 
Lewis  v.  Stewart.  62  Tex.  352.  (3> 
But  the  facts  necessary  to  authorfxe 
the  issue  of  an  attachment  must  ap- 
pear in  one  affidavit,  and  cannot  be 
made  piecemeal  by  the  affidavit  of 
different  parties  to  separate  facts. 
Scram  v.  Duggan,  1  Tex.  A,  Civ.  CSis. 
S  1269. 

[g]  Snhstitntion. — ^Where  the  affi- 
davit had  been  lost.  It  was  held  that 
one  might  be  substituted  on  the  ap- 
plication of  the  sureties  to  the  at- 
tachment. Ex  p.  Simpson,  7  Ala.  84S. 
See  also  Bond  v.  Patterson,  1  Blacht. 
(Ind.)  34. 

[  h  ]  An  affidavit  oannot  pasf om 
the  office  of  a  peUtlon. — Garrett  v. 
Taylor,  88  Ga.  467,  14  SE  869. 

[1]  "AffidaTlt  or  tasttmoar." — Vti- 
der  the  provision  of  Civ.  Code  I  4&43, 
that  an  attachment  may  be  Issued 
upon  petition  of  the  creditor  support- 
ed by  "affidavit,  or  testimony  if  he 
can  control  the  same."  no  affidavit  Is 
necessary  as  a  condition  precedent  to 
the  Issuance  of  an  attachment,  but  tt 
may  be  Issued  whenever  testimony  is 
offered  sufficient  to  show  that  the 
proper  case  has  been  made  for  Its  Is- 
suance. Price  v.  Cohen.  118  Ga.  261. 
45  SB  225  (holding  that  it  is  no 
ground  for  dismissing  an  attachment 
that  the  testimony  offered  In  support 
of  the  petition  was  an  affidavit  at- 
tested by  a  commercial  notary  put>- 
llc  and  signed  by  one  who  subscribed 
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dietional  basis  of  the  proeeeding,^^  and  if  there  is 
no  affidavit,  or  the  affidavit  is  fatally  defective,  the 
writ  of  attachment  and  all  the  subsequent  proceed- 
ings in  the  attachment  are  void.'" 

The  affidavit  is  a  part  of  the  record,^"  and  it  has 
been  held  that  if  no  affidavit  appears  in  the  record 
DO  evidence  is  admissible  to  prove  that  one  was 
made,*"  except,  perhaps,  in  the  case  of  loss  or  de- 
strnetion.*'  But  the  absence  of  the  affidavit  from 
tbe  record  cannot  be  made  a  ground  of  objeetion  in 


a  collateral  proceeding.^' 

The  affidavits  of  different  creditors  filing  under  an 
attachment  proceeding  need  not  be  based  on  the 
same  cause  of  attachment." 

150]  b.  Verified  Pleading  as  Substitute.  In 
some  jurisdictions,  if  facts  sufficient  to  justify  the 
issuance  of  a  writ  of  attachment  are  alleged  in  a 
duly  verified  bill  or  petition,  the  writ  may  issue 
without  a  separate  affidavit  setting  forth  such 
facts." 


himself  B.fs  attorney  at  law  for  a  per- 
son other  than  the  one  applying  for 
the  attachment,  for  If  such  an  ain- 
davlt  was  void  as  an  affidavit  verify- 
ing  the  petition  the  judge  could  nev- 
ertheless consider  It  as  "testimony" 
and  grant  the  attachment  if  it  was 
sufflclent  for  that  purpose).  But 
compare  Loeb  v.  Smith,  78  Ga.  &04, 
BOS.  3  SE  468  (where  the  court  said: 
"In  granting  an  attachment,  the 
JadKS  may  rest  bis  decision  on  affi- 
davit or  on  other  testimony,  but  the 
fltatate  contemplates  that  the  testi- 
mony shall  be  in  writing  and  not 
DTsl.  Ifsre  oral  testimony  cannot  be 
beard  or  considered")- 

n.  Cal. — Fairbanks,  etc.,  Co.  v. 
Getcbell,  13  Cal.  A.  468,  110  P  831: 
Nail  V.  Los  Angeles  Super.  Ct.,  11 
Cal.  a:  27.  103  P  ft02; 

Fla.— Lord  v..  F.  M.  X>owllng  Co.,  62 
Fla.  313.  42  S  585. 

111.— Eddy  V.  Brady,  16  III.  806. 

Ind. — ^Powers  v.  Hurst.  8  Blackf, 
229. 

Md. — Halley  V.  Jackson,  48  Md. 
J54. 

Mich.— Be«be  v.  Morrell,  76  Mich. 
114,  42  NW  1119.  IS  AmSR  288:  Burn- 
fllde  T.  Davis,  «  Mich.  74,  81  NW 

ei9. 

Ulnn. — Durbury  v.  Dahle,  78  Minn. 
417,  81  NW  198,  7»  AmSR  408. 

Miss. — WalUs  V.  Wallace,  7  Miss. 
ZU. 

3.  C. — Wando  Phosphate  Co.  v, 
Roaenberg,  31  S.  C.  301,  9  SE  969;  Ivy 
T.  Caston,  21  S.  C.  683. 

a  D. — Finch  v.  Armstrong,  9  S.  D. 
!55.  68  NW  740;  Deering  v.  Warren, 
1  9.  D.  85.  44  NW  1068. 

Tenn.  —  Maples  v.  Tunis,  11 
Humphr.  108,  63  AmD  779. 

W.  Va. — Hudklns  v.  Hasklns,  22  W. 
Va.  645. 

Wis, — Gallun  v.  Well,  116  Wis. 
216,  92  NW  1091;  Hubbard  v.  Haley, 
96  Wis.  678,  71  NW  1036. 

The  writ  of  attachment  "is  issued 
upon  the  order  of  the  Judge  of  the 
dbrtrict  court  or  court  commissioner, 
in  whom  no  discretion  Is  vested.  No 
Investigation  la  to  be  made  as  to  the 
truth  of  the  facts  set  out  In  the  af- 
RdavtL  If  an  affidavit  in  the  form  of 
the  statute  be  died,  the  writ  must 
l9flae.  The  proceeding  by  attachmeni 
against  the  property  of  nonresidents 
is  purely  statutotr.  Jurisdiction  in 
Mich  cases  extends  to  the  property 
attached,  and  no  further.  It  is  In 
derogation  of  the  common  law,  and 
the  statutory  requirements  must  be 
substantially.  If  not  strictly,  pursued 
and  compiled  with.  If  there  be  a 
r«Ul  defect  in  any  Jurisdictional  pre- 
rtqulslte.  the  proceedings  are  Invalid, 
even  though  a  writ  valid  on  its  face 
may  have  been  issued,  and  a  levy 
made  thereunder.  The  general  rule 
Is  ttiat  the  affidavit  Is  the  foundation 
of  the  writ;  and  If  none  be  filed,  or 
one  be  filed  which  wholly  falls  to  set 
out  some  fact  required  by  law  to  be 
stated  therein,  there  Is  no  Jurisdic- 
tion, and  the  proceedings  are  null  and 
void."  Duxbury  v,  Dahle,  78  Minn. 
427,  429.  81  NW  198.  79  AmSR  408. 

[a]  Th*  attaohmsBt  rests  on  tbs 
tUavSt  therefor  and  not  on  the  com- 
plainant. H.  Lfa  Griffin  Co.  v.  Howell, 
n  UUh  867,  lis  P  326. 

[bl  Thm  aflUavlt  must  be  reoeired 
fer  tu  elark  In  order  to  Justify  the 
Issuance  of  a  writ  of  attachment. 
Alrbanks.  etc..  Co.  v.  Oetchell,  13 
Ca  A.  488.  110  P  881. 


[cl  Ths  aftOavlt  Itself  Is  a  nlll- 
cient  application  for  an  order  allow- 
ing an  attachment.  Consequently 
merely  ffilng  It  is  enough.  Wlnchell 
V.  McKlnzie,  35  Nebr.  813,  53  NW  975. 

79.  Ala.— Mobile  L.  Ins.  Co.  v. 
Teague,  78  Ala.  147;  Smith  v.  Moore, 
35  Ala.  76;  McGown  v.  Sprague,  23 
Ala.  624;  Kirkman  v.  Patton,  19  Ala. 
32;  Jones  v.  Pope,  8  Ala.  154. 

Ark. — Thompson  V.  Robinson,  34 
Ark.  44. 

Cal. — Merchants'  Nat.  Cnlon  v. 
Bulsseret.  15  Cal.  A.  444.  116  P  68; 
Fairbanks,  etc.,  Co.  v.  Oetchell,  13 
Cal.  A,  468,  110  P  881. 

Colo. — Skinner  v.  Beshoar.  2  Colo. 
389.  See  also  Hentaer  v.  Eniison,  7 
Colo.  A.  816.  48  P  464. 

Pla. — ^Lora  v.  P.  M.  Dowllng  Co..  52 
Fla.  818,  42  8  686;  Tanner,  etc.,  En- 
gine Co.  v.  Hall,  22  Fla.  391. 

Ida. — Murphy  v.  Montandon,  3  Ida. 
(Hash.)  325,  29  P  851,  36  AmSR  279. 

111.— Inman  v.  Allport.  65  111.  640; 
Britton  v.  Gregg,  96  III.  A.  29. 

Ind. — Bond  v.  Patterson,  1  Blackf. 
34. 

Iowa. — Stadler  v.  Parmlee,  10  Iowa 
23;  Bads  v.  Pitkin,  3  Greene  77. 

Ky.— Kerr  v.  Smith,  5  B.  Mon.  652; 
Farmers  Nat.  Bank  v.  Lancaster  Nat. 
Bank,  4  KyL  451;  Houston  v.  Nich- 
ols, 1  Ky.  Op.  466.  See  also  Bllncoe 
V.  Head,  103  Ky.  106,  44  SW  374,  19 
KyL  1742. 

Mich. — Tale  State  Bank  v,  Fletch- 
er, 173  Mich.  585,  139  NW  1028;  Beebe 
V.  Morrell,  76  Mich.  114,  42  NW  1119, 
15  AmSR  288;  Estlow  V.  Hanna,  75 
Mich.  219,  42  NW  812;  Bornside  v. 
Davis,  65  Mich.  74.  31  NW  619-  Bor- 
land V.  Kingsbury,  65  Mich.  69,  31 
NW  620;  Hewitt  v,  Terry,  66  Mich. 
591,  23  NW  826;  Goodrich  v.  Bur- 
dick,  26  Mich.  39;  Wilson  v.  Arnold,  6 
Mich.  98;  Greenvault  v.  Farmers', 
etc.,  Bank,  2  Dougl.  498;  Wright  v. 
Warner,  1  Dougl.  384. 

Minn. — Duxbury  v.  Dahle,  78  Minn. 
427,  81  NW  198,  79  AmSR  408. 

Miss.— Wood  V.  Bally,  77  Miss.  815, 
27  S  1001;  Carlisle  v.  Gunn.  68  Miss. 
243,  8  S  748:  Page  v.  Ford,  10  Miss. 
266;  Tyson  v.  Hamer,  8  Miss.  669. 
See  also  Ford  v.  Woodward.  10  Miss. 
260;  Itlndner  v.  Aaron,  6  Miss.  581. 

Mo. — Burnett  v.  McCluey,  78  Mo. 
676;  Bray  v.  McClury,  65  Mo.  128. 

N.  T. — CastellanoB  v.  Jones,  6  N. 
T.  164;  Staples  v.  PalrchUd.  8  N.  T. 
41;  Zerega  v.  Benolst,  30  N.  T.  Su- 
per. 199;  Garrison  v,  Marshall,  44 
HowPr  193:  Skirr  V.  Stewart,  39  How 
Pr  385;  Furman  v.  Walter,  13  HowPr 
348;  Miller  v.  Brinkerholt,  4  Den. 
118,  47  AmD  242. 

N.  C. — ^Toms  v.  Warson,  06  N.  C. 
417;  State  Bank  v.  HInton,  12  N.  C. 
397 

Oh. — Endel  v.  Leibrock.  33  Oh.  St. 
254. 

Pa. — Biddle  V.  Black,  99  Pa.  380; 
Curwensvllle  Mfg.  Co.  v.  Bloom,  10 
Pa.  Co.  295. 

S.  D. — Deering  v.  Warren,  1  S.  D. 
35.  44  NW  106R. 

Tenn. — Watt  v.  Games,  4  Helsk. 
532;  Sullivan  v.  Fugate.  1  Helsk.  20; 
Maples  v.  Tunis,  11  Humphr.  108.  53 
AmD  779;  McReynolds  v.  Neal,  8 
Humphr,  12;  McEIwee  v.  Steelman, 
(Ch.  A.)  38  SW  276. 

Va. — Brien  v.  Plttman,  12  Leigh 
(39  Va.)  379. 

Wash.— Tacoma  Grocery  Co.  v.  Dra- 
ham,  8  Wash.  268,  86  P  31.  40  AmSR 
907. 


W.  Va,— Miller  v.  White,  46  W.  Va. 
67.  33  SE  332.  76  AmSR  791  and 
note:  Goodman  v.  Henry,  42  W.  Va, 
52C.  26  SE  528.  36  LRA  847. 

Wis. — Magulre  v.  Bolen,  94  Wis.  48, 
68  NW  408;  Whitney  v.  Brunette,  16 
Wis.  61. 

Ont.— Oray  v.  UcCarty,  22  U.  C.  Q. 

B.  568. 

[a]  Tlie  prooesdlttffs  may  be  o<d- 
latsrallT  attacked  where  no  affidavit 
Is  filed,  or  the  one  which  Is  filed 
wholly  fails  to  set  out  some  fact 
made  essential  by  the  statute.  Dux- 
bury  V.  Dahle,  78  Minn.  427,  81  NW 
198,  79  AmSR  408. 

[b]  If  %hm  aflMavtt  la  mam^mA  to 
gtn  JvxiadletlOB  to  the  court  of  drat 
Instance  to  award  the  attachment. 
Its  exercise  of  discretion  therein  la 
not  reviewable  by  the  court  of  ap- 
peals. National  Park  Bank  v.  Whit- 
more,  104  N.  T.  297,  10  NE  524.  See 
also  Buell  v.  Van  Camp,  119  N.  T. 
160,  23  NE  638. 

[c]  A  mcrelr  TOidabls  affidavit 
does  not  make  the  proceeding  void  as 
without  Jurisdiction.  Miller  v.  White. 
46  W.  Va.  67.  33  SE  332,  76  AmSR 
791. 

[d]  Effect  of  Judgment. — An  at- 
tachment, void  because  of  the  Insuffi- 
ciency of  the  affidavit.  Is  not  made 
valid  by  the  subsequent  rendition  of 
a  Judgment  for  plaintiff.  Magulre  v. 
Bolen,  94  Wis.  48.  68  NW  408. 

[e]  The  prssnmptlon  is,  In  the 
absence  of  any  showing  to  the  con- 
trary, that  the  proper  affidavit  was 
filed.  Brown  v.  Tldrick.  14  S.  D.  249, 
85  NW  186,  86  AmSR  754. 

[f]  raUnrs  to  attach  aSda-rlt  to 
writ. — ^Where  the  property  is  seized 
under  a  writ  of  attachment  without 
there  being  attached  thereto  an  affi- 
davit as  required  by  statute,  the  seiz- 
ure may  be  discharged  on  motion, 
but  the  writ  cannot  be  set  aside  on 
the  ground  that  it  was  Improvldently 
granted.  Gallun  v.  Well.  116  Wla. 
236,  92  NW  1091. 

80.  Colo. — Goss  v.  Boulder  County. 
4  Colo.  468. 

Md. — Shivers  v.  Wilson,  S  Harr,  & 
J.  130,  9  AmD  497. 

Miss. — Ford  V.  Woodward,  10  Miss. 
2S0. 

N.  Y. — Staples  v.  Falrchlld,  3  N. 
Y.  41. 

Tenn. — Watt  v.  Carnes,  4  Helsk. 
532;  Maples  v.  Tunis.  11  Humphr.  lOS, 
53  AmD  779;  Conrad  v.  McGee,  9 
Yerg.  428. 

[a]  Whtrs  the  attachment  Is  a 
mere  ancUIary  remedy  the  affidavit 
is  no  part  of  the  action.  Pox  v. 
Mackenzie.  1  N.  D.  298.  47  NW  386. 

81.  Bond  V.  Patterson,  1  Blackf. 
(Ind.)  34. 

82.  Bond  V.  Patterson,  1  Blackf. 
(Ind.)  34. 

83.  Biggs  V.  Blue,  3  F.  Caa  No. 
1,403.  5  McLean  148;  Sloan  v.  Mitch- 
ell, 84  Mo.  646. 

84.  Ryan  v.  Burkam,  42  Ind.  507, 
86.    U.  S.— Butterfleld  v.  Miller,  195 

Fed.  200.  115  CCA  152  (construing 
Tennessee  statute). 

Ga.— Price  v.  Cohen.  118  Ga.  261, 
45  SE  225;  Loeb  v.  Smith,  78  Ga.  504, 
3  SE  458. 

Ind. — Fremont  Cultivator  Co,  v. 
Fulton.  103  Ind.  393.  3  NE  135;  Dunn 
v,  Crocker,  22  Ind.  324. 

Iowa. — Shaffer  v,  Sundwall,  33  Iowa 
579 

ky. — Clark  v.  Miller.  88  Ky.  108. 
10  SW  277,  10  KyL  691;  Burnam  v! 
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151]  c.  New  or  Additioiua  Affidavits.  Where 
one  Bnfficieut  affidavit  is  made  and  filed  it  is  not 
necessary  to  make  or  file  new  or  additional  affidavits, 
in  order  to  issue  writs  to  difterent  counties,^^  or 
where  a  second  attachment  is  rendered  necessary 
because  of  failure  to  serve  the  summons  within  a 
prescribed  time  after  the  first  was  granted  or 
after  it  has  been  vacated,**  or  upon  the  revivor  of 
an  action  by  the  personal  representative  of  a  plain- 
tiff who  died  before  service  of  the  writ.*"  So  also 
where  several  orders  of  attachment  may  be  issued 
at  the  same  time,  or  in  succession,  a  single  affidavit 
will  be  sufficient,^'*  although  it  in  no  way  affects  the 
proceedings  that  a  second  unnecessary  affidavit  was 
presented  or  filed.'*  Where  property  has  been  seized 
under  the  original  writ,  and  a  second  or  alias  writ 
is  issued  for  the  purpose  of  summoning  defendants, 
a  new  affidavit  is  not  required,"'  and  it  has  been 
held  that  the  same  affidavit  may  be  read  in  support 
of  applications  by  separate  defendants  for  attach- 
ments i^ainst  the  same  absconding  debtor."^  If  the 
affidavit  sets  forth  sufficient  facts  to  authorize  the 
issuance  of  the  writ  and  of  an  order  of  publication 
both  the  writ  and  the  order  may  be  granted  without 
the  filing  of  another  affidavit."'  Li  Alabama  an 
additional  affidavit  is  required  so  as  to  enable  the 
court  to  determine  the  amount  for  which  the  levy 
must  be  made.*'   In  Ontario  an  ai^lieation  for  an 


attaching  order  must  be  supported  by  corrobora- 
tive affidavits  of  two  persons  other  than  the  udi- 

cant."' 

152]  2.  Accompaayinc  Fleadings.  Where  the 
statute  requires  that  plaintiff  shall  file  or  present 
a  complaint  or  declaration,  or  that  it  shall  aceom- 
pany  the  affidavit,  noncompliance  with  the  require- 
ment is  fatal."'  However,  in  some  jurisdictions  an 
affidavit  containing  the  requisites  of  both  an  affi- 
davit and  a  complaint  will  dispense  with  a  separate 
complaint,"*  or  the  absence  of  a  complaint  under 
such  circumstances  will  be  regarded  as  a  mere  ir- 
regularity curable  by  amendment,""  and  no  declara- 
tion or  complaint  need  be  presented  or  filed  in  the 
absence  of  a  requirement  to  that  effect.*  Where 
the  affidavit  and  bond  for  attachment  are  sufficient, 
the  fact  that  the  petition  is  subject  to  general  de- 
murrer will  not  render  the  attachment  void.*  A 
complaint  in  attachment  before  the  maturity  of  the 
debt  is  insufficient  unless  it  shows  on  its  face  tbe 
reason  for  its  premature  filing.' 

[$  153]  3.  Who  May  Mak»-a.  In  OenermL  Gen- 
erally plaintiff  may  show  the  facta  upon  which  be 
bases  his  right  to  an  attachment  by  bis  own  affi- 
davit, or  by  the  affidavit  of  bis  agent,  attorney  io 
fact  or  at  law,  or  of  others  having  knowledge  of 
the  faeta.^  Bnt  where  the  statute  expressly  requires 
the  affidavit  of  plaintiff,  no  other  affidavit  than  that 


Romans.  2  Bush  191;  Franklin  Sav. 
InBt.  V.  wheeling  M.  M.  Bank,  1  Meto. 
166;  Scott  V.  Doneghy,  IT  B.  Men. 
S21;  Moses  V.  Rountree,  11  KyL  438; 
GathrlKbt  v.  McNeil.  4  KyL.  807,  6 
I^L  16fi;  Johnson  v.  Cable,  1  Ky.  Op. 
67S. 

Za.— Miller  v.  Chandler,  29  La.  Ann. 
88. 

N.  T. — Wolfsohn  Bros.  Co.  t.  Lan- 
Xlt,  141  App.  Dlv.  420,  12S  NTS  1096; 
Oray  v.  Sheridan  Electric  Llfht  Co., 
E  NYMonthLBul  22. 

8.  C. — Ferst  v.  Powers,  68  S.  C  SB8, 
86  SB  744. 

Tenn. — Peak  v.  Buck,  3  Baxt.  71; 
Lewis  V.  "Woodfolk,  2  Baxt,  25. 

Tex. — Huffman  v,  Hardeman.  1  8W 
675;  Watts  v.  Hardine,  5  Tex.  386; 
Whitemore  v.  Wilson,  1  Tex.  Unrep. 
Cas  213 

Wash.' — Felslnger  v.  Quinn,  62 
Wash.  183.  188,  113  P  275  [cit  Cyc]. 

See  also  Endel  v.  Leibrock,  33  Oh. 
St.  264  (where  the  court,  without  ex- 
pressly deciding  whether  the  omission 
of  a  separate  affidavit  would  be  sup- 
plied by  the  allegation  of  the  neces- 
sary facte  In  the  petition,  said  that 
If  It  could  the  petition  must  contain 
all  the  requisites  of  a  valid  affidavit), 

[a]  Tbe  patitioii  mnst  be  vwriasd 
by  an  affidavit  wliich  is  a  written 
declaration  under  oath,  subscribed  by 
the  affiant,  with  the  certificate  of  the 
officer  written  separately.  Gathrlght 
V,  McNeil.  <  KyL  907.  6  Kyi,  165. 

[b]  WbMi  an  attachnunt  la  ■onglit 
after  tlis  comniMieMiwiit  of  the  aonon 
a  separate  petition  must  be  filed,  but 
if  sought  at  the  commencement  of 
the  suit  either  a  separate  petition 
may  be  filed,  or  the  original  petition 
In  tbe  main  action,  properly  verified, 
may  state  the  grounds  for  attach- 
ment, in  which  case  no  other  petition 
is  necessary.  Van  Winkle  v.  Stevens. 
9  Iowa  2<t4  (holding  that  no  additional 
petition  need  be  filed,  although  the 
attachment  Is  not  Issued  until  sev- 
eral days  after  the  filing  of  the  orig- 
inal); Shapleigh  v.  Root,  6  Iowa  624. 

[c]  Tarlflcatlon  on  Information 
and  bsllsf. — A  complaint  which  al- 
leged the  making  of  an  agreement 
between  defendant  and  a  third  per- 
son for  the  rendition  of  services  by 
the  latter  to  the  former  in  the  manu- 
facture of  articles,  that  the  third 
person  performed  the  services  and 
delivered  the  articles,  that  the  agreed 


price  had  been  paid  only  In  part,  and 
that  the  third  person  had  assigned  to 
plaintiff  the  claim  under  the  agree- 
ment, unsupported  by  proof  except 
the  usual  verification  on  Informa- 
tion and  belief,  does  not  Justify 
the  Issuance  of  an  attachment 
against  defendant,  under  Code  Olv. 
Proc.  ii  636,  638,  requirlns  plaintiff 
to  show  by  affidavit  a  aiMOlfled  foct 
to  entitle  him  to  an  attachment. 
Hllborn  v.  Pennsylvania  Cement  Co., 
146  App.  Div.  442,  128  NTS  957. 

86.  Simpson  v,  E^t,  124  Ala.  298, 
27  S  486. 

87.  Hojarrliita  v.  Saen^  80  N.  T. 

547,  68  HowPr  505. 

88.  Acker  v,  Jackson,  8  HowPrNS 
(N.  T.)  160. 

89.  Rhenbottom  v.  Sadler,  19  Ark. 
491  (where  the  declaration,  affidavit, 
and  bond  were  filed  before  plalntirTs 
decease,  and  an  alias  writ  issued 
without  a  new  affidavit), 

80.  Thompson  v.  Stetson,  16  Nebr. 
112.  17  NW  868. 

91.  Wharton  v.  Conger,  17  Miss. 
610. 

92.  Van  Benschoten  v.  Fales,  126 
Mich.  176,  85  NW  476. 

93.  Hallock  v.  Van  Camp,  66  Hun 
1,  8  NTS  588. 

94.  Avery  v.  Good,  114  Mo.  290, 
21  SW  815;  Burnett  v.  McCIuey,  92 
Mo.  230.  4  SW  694;  Bray  v.  Marshall, 
76  Mo.  827. 

96.  Corona  Coal,  etc..  Co.  v.  Lucas 
E.  Moore  Stave  Co.,  186  Ala.  693,  66 
S  61. 

[a]  The  failure  to  ttuik*  the  addl- 
tlonal  aJBOaTlt  for  an  attachment  re- 
quired by  Code  (1907)  f  2929  affects 
the  levy  only,  and  not  the  Issuance 
of  the  writ,  and  a  proper  complaint 
or  count  should  not  be  stricken  for 
that  reason.  Corona  Coal,  etc.,  Co. 
V.  Lucas  B.  Moore  Stave  Co.,  186  Ala. 
693,  66  S  61. 

[b]  A  gMiMaa  amMunuio*  br  a 
Boarsaldmt  defendant,  made  subae- 
quently  to  the  levy  of  an  attachment, 
was  a  waiver  of  the  failure  to  require 
plaintiff  to  file  the  additional  affidavit 
required  by  Code  (1907)  i  2929,  It 
being  a  mere  Irregularity,  Corona 
Coal,  etc.,  Co,  v.  Lucas  B.  Moore 
Stave  Co.,  186  Ala.  593.  65  S  51. 

96.  Yolles  v.  Cohen.  9  DomLR  452, 
4  OntWN  819.  24  OntWR  66. 

97.  Corona  Coal,  etc..  Co.  v.  Lucas 
E.  Moore  Stave  Co.,  186  Ala.  693,  66 


8  61;  Jones  t.  Howard,  42  Ala.  483; 
Beck  V.  Irby,  36  Miss.  188. 

98.  Sannoner  v.  JacobBOtL  47  Ark, 
31,  14  SW  458;  Kurts  v.  l>unn.  H 
Ark,  648;  Dunn  v.  Crocker.  82  Ind. 
324;  Handley  v,  Anderson.  6  Ind.  T. 
186.  82  SW  716. 

[a]  Bttfloleaor  of  «]lMratl(«Si.-^ii 
affidavit  setting  out  evidence  of  tbe 
facta  and  not  speetflcally  pleading 
them  cannot  be  regarded  as  a  substi- 
tute for  a  petition,  Oarrett  v.  Tay- 
lor, 88  Oa.  467,  14  6E  869. 

88.  Lehman  v.  Lowman,  GO  Ark. 
444.  8  SW  187. 

[a]    If   sffldaTtt   r*ettea  usttan 
waloh  Aonld  appsar  la  oomplalat 
the  omission  of  trtem  from  the  plead- 
ing is  a  mere  irregularity.  Baser 
Ayers,  58  Ark.  524,  25  SW  834. 

1.  Smith  V.  Wilson,  68  Oa.  82!; 
Moore  v.  Hawkins,  6  Dana  (Ky.)  289; 
Toms  v.  Waraon.  66  N.  C.  417;  Red- 
wood T,  Consequa,  2  Browne  (Pa.) 
62. 

3.  Baker  v.  Hahn,  (Tex.  Civ.  A) 
161  SW  448. 

8.   Johnson  v.  Huen^  78  Waah.  628. 

137  P  126. 

4.  U.  S.— Silver    Peak    Mines  V. 

Hanchett.  80  Fed.  990. 

Ala. — Plake  v.  Day.  22  Ala.  1S2. 

Ind. — Abbott  v.  Zelgler.  9  Ind.  611. 

Iowa.- — Rausch  v.  Moore,  48  Iowa 
611,  30  AmR  412;  Chittenden  V. Hobbs. 

9  Iowa  417;  Pitkins  v.  Boyd,  4  Oreene 
2SG. 

Kan. — Manley  v.  Headley,  10  Kan 
88. 

Ky. — Kentucky  Jeans  CHothing  Co. 
V.  Bohn,  104  Ky.  887.  47  SW  860.  20 
KyL  612;  Pool  v.  Webster,  8  Met& 
278;  Patton  v.  Harris,  16  B.  Kon. 

607. 

La. — Hardie  v,  Colvin,  48  La.  Ann. 
861,  9  S  746;  Allen  v.  Champlln.  88 
La.  Ann.  611;  De  Poret  v.  OsMnan.  30 
La.  Ann.  880;  <^rk  v.  Horse.  16  La. 
676. 

Md. — Stockbridge  v.  FahiMStoek.  87 
Md.  127.  89  A  »6;  Didier  T.  Karr,  II 
am  &  J.  499. 

Miss. — Beer  v.  Hooper,  82  Mlsa. 
246;  Parker  v.  Stovall,  31  Miss.  448. 

Nebr. — Clements  v,  Puckett,  1  N«br. 
(Unoff.)  356,  95  NW  796. 

N.  J. — North  Penn  Iron  Co.  v, 
Boyce.  71  N.  J.  L.  484,  486.  68  A  1094 
[cit  Cyc] ;  Trenton  Banking  Co.  t. 
Haverstlck.  11  N.  J.  L.  171. 

N.  Y.— MarletU  First  Nat.  Bank. 


For  latw  oaMs,  dnslopnuvta  and  tOuafa  in  the  law  see  cumulative  Annotations,  aame  tltl< 
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of  plaintiff  will  authorize  the  attachment.* 
Disability"  or  abBence^  of  plaintiff  is  the  nsual 

statutory  ground  for  allowing  an  affidavit  by  bis 

attorney  or  agent. 

154]   b.  Affidavit  by  One  of  Sereral  Pluntiffs. 

One  of  several  plaintiffs  ia  competent  to  make  the 

affidavit  in  behalf  of  all.^ 
[$  155]   c  On  Bebalf  of  Oopartneraliip.  When 

the  attaohment  is  sought  on  beiialf  of  a  firm,  any 

member  thereof  may  make  the  required  affidavit.* 


An  affidavit  signed  in  the  firm  name  is  insnfficient 
for  the  reason  that  it  cannot  be  regarded  as  the 
oath  of  the  individual  members  of  the  firm,  or  of 
either  of  them,  and  it  would  be  impossible  to  convict 
either  of  them  for  perjury  upon  the  affidavit  alone.*" 
156]  d.  On  Behalf  of  Corporation.  An  affi- 
davit for  attachment  may  be  made  on  behalf  of  a 
corporation  by  its  agent,  attorney,  or  any  of  its  duly 
authorized  officers;"  but  it  must  appear  that  the 
statements  contained  in  the  affidavit  are  the  aver^ 


etc.  T.  Bushwlck  Chemical  Worka.  119 
N.  T.  645,  23  NE  1149;  Steele  v.  R.  M. 
Gllmour  Mfg.  Co.,  77  App.  Dlv.  199, 
78  NTS  1078;  Hanson  v.  Marcus,  8 
App.  Dlv.  318,  40  NTS  961;  Wash- 
burn V.  Carthage  Nat.  Bank,  88  Hun 
)96.  S3  NTS  505  [aff  155  N.  T.  690 
mem.  SO  NB  1123  mem};  Mann  v.  Car- 
ter, 71  Hun  72.  24  NTS  691-  James 
V.  Richardson.  39  Hun  399;  Edlck  v. 
Green,  38  Hun  202;  Stewart  v.  Brown, 
IG  Barb.  367;  Morgan  v.  Avery,  7 
Barb.  656;  Grlbbon  v.  Ganss.  18  NTS 
SOS;  BiUwlller  v.  Marks.  16  NTS 
6*1.  21  NTClvProc  162;  Hamilton  v. 
Steck,  5  NTS  831  [aff  10  NTS  177]; 
Hallary  v.  Allen.  7  NTClvProc  287, 
15  AbbNCas  838,  1  HowPrNS  316; 
Doctor  V.  Schnepp,  7  NTClvProc  144; 
Bates  V.  Plnsteln,  15  AbbNCas  480; 
lAtnpkln  V.  Douglass,  10  AbbNCas 
!*!,  63  HowPr  47  (rev  on  other 
grounds  27  Hun  517];  Matter  of  Bliss, 
7  Hill  187.  See  also  Bloomlngdale 
V.  Cook.  S5  App.  Dlv.  360,  54  NTS 
924;  Livingston  v.  Lakwltz,  25  Misc. 
119.  53  NTS  1083;  Weehawken  Wharf 
Co.  V.  Knickerbocker  Coal  Co.,  24 
Ulsc  683.  63  NTS  982;  Henberg  V. 
JBolesen,  5S  NTS  256. 

N.  C. — Sheldon  v.  Klvett,  110  N. 
C.  408,  14  SE  970;  Weaver  v.  Roberts, 
84  N.  C.  498;  Bruit  v.  Stem,  81  N.  C 
181. 

Oh. — Shawnee  Commercial,  etc. 
Bank  Co.  v.  Miller,  24  Oh.  Clr.  Ct. 
118. 

Pa. — Long  V.  Goodwin,  5  Pa.  IHst. 
S35,  26  PlttsbLegJNS  449;  Simon  v. 
Johnson.  7  Kulp  166. 

a.  c. — Orollman  v.  Llpslts,  43  S.  C. 
329.  21  SE  272;  Guckenhelmer  v.  Lib- 
ber. 42  S.  C.  162.  19  SE  999. 

S.  D. — Hardenberg  v.  Roberts,  6 
8.  D.  487,  61  NW  1128;  Deerlng  v. 
Warren.  1  S.  D.  35,  44  NW  1068. 

Tenn. — Lyons  v.  Mason,  4  Coldw. 
525;  McBlwee  v.  Steelman,  (Ch.  A.) 
38  SW  275. 

Va. — Damron  v.  Citizens'  Nat.  Bank, 
lis  Va.  B44,  72  SE  163;  Benn  v. 
Hatcher.  81  Va.  25,  59  AmR  645; 
Fisher  v.  March,  26  Qratt.  <67  Va.) 
7C5. 

W.  Va. — Ruhl  v.  Bogers,  29  W.  Va. 
779.  3  SE  798. 

WlB. — Eureka  Steam  Heating  Co.  v. 
Sloteman,  67  Wis.  118,  80  NW  241. 

Wyo  — Blyth.  etc.,  Co.  v.  Swensen,  7 
Wyo.  303,  si  P  878. 

Que. — Skinner  Hfg.  Co.  v.  Vlneberg, 
8  Qae.  Pr.  201. 

[r]  m«  rvMon  of  tbe  mle  that 
an  amda-vlt  of  an  agent  of  plaintiff  as 
to  the  amount  due  fa  sufficient  Is  that 
the  law  does  not  require  plalntlfC  to 
famish  the  best  evidence  which  can 
be  secured,  but  merely  to  prove  the 
facts  to  tbe  satisfaction  of  the  Judge. 
Hanson  v.  Marcus,  8  App.  Dlv.  818, 
40  NTS  951. 

[b}  nie  propxietr  of  an  sndaTlt 
by  SB  wnoneT  was  qiMstlOBed  In 
Foulks  V.  Falls.  91  Tnd.  315.  321, 
where  it  was  said:  "It  Is  not  the 
duty  of  attorneys  to  make  aflldavlts 
In  attachment  proceedings.  They 
Bomettmes  do  so.  but  the  propriety  of 
such  course  has  always  been  doubted 
t>r  the  profession,  and  in  some  In- 
stances the  right  has  been  ques- 
tioned Such  a  practice  should  be 
discouraged  rather  than  Imposed  as  a 
doty." 

[c]    Desortptloii  of  sfiant. — The  af- 

Suvlt  must  purport  to  contain  the 
averments  of  some  natural  person 
making  It.  so  that  In  case  of  Its  fal- 


sity he  may  be  held  responsible. 
Clements  v.  Puckett.  1  Mebr.  (Unoff.) 
356,  96  NW  798. 

[d]  ▲ctlon  for  'UM  of  another. — 

In  an  attachment  by  one  party  for 
the  use  of  another  the  affidavit  may 
be  made  by  the  usee.  Grand  Gulf  R., 
etc..  Co.  V.  Conger,  17  Miss.  505. 

[e]  AfUavit  ai  gnardlan. — An  af- 
fidavit sworn  to  by  plaintiff  as 
"guardian"  will  be  regarded  as  the 
Individual  oath  of  the  party  swearing 
thereto.    Wade  v.  Roberts.  53  Ga.  26. 

[f]  An  stBdSTlt  maj  "b*  nuiAs  hj 
two  agents,  one  swearing  to  the  Jus- 
tice or  the  demand,  and  the  other  to 
the  ground  for  attachment.  Lewis  v. 
Stewart.  62  Tex.  352. 

Ig]  "Attorney."  —  The  phrase 
"agent  or  attorney"  Is  not  confined  to 
attorneys  In  fact  but  Includes  an  at- 
torney at  law.  Austin  v.  Latham,  19 
La.  88;  Clark  v.  Morse,  16  La.  676. 

[h]  Spsclal  anthorltr  Is  not  re- 
quired to  authorize  a  resident  attor- 
ney employed  to  bring  the  suit  to 
make  the  necessary  aflldavlt.  Hardle 
v.  Colvln.  43  La.  Ann,  861,  9  S  745. 

[1]  When  tha  oUant  la  not  In  the 
oonntr  tbe  attorney  may  make  the 
affidavit.  Harbour-Pitt  Shoe  Co.  v. 
Dixon,  60  SW  186,  22  KyL  1169. 

[J]  Bxcsss  of  sntlioxit7.^Where 
no  authority  Is  Bhown  by  an  agent 
for  making  the  oath  except  that  he 
was  employed  as  an  attorney  at  law 
In  another  state  to  bring  suit  to  col- 
lect the  debt,  and  the  affidavit  does 
not  show  that  services  out  of  that 
state  were  contemplated,  the  attach- 
ment will  be  dismissed.  Wetmore  v. 
Daffin,  6  La.  Ann.  496. 

[k]  Tlis  siaoavlt  need  not  state 
that  afllsnt  Is  a  oreOlbls  parson,  un- 
der a  statute  permitting  trie  affidavit 
to  be  made  by  any  "credible  person," 
as  that  will  be  presumed  until  the 
contrary  appears.  Ruhl  v.  Rogers,  29 
W.  Va.  779,  2  SE  798. 

[1]  Intarast  of  aOant^d)  If 
the  common-law  fules  as  to  the  dis- 
qualification of  an  Interested  witness 
(see  Witnesses  [40  Cyc  2244])  are  In 
full  force  an  Interested  party  may 
not  make  the  affidavit  (In  re  Bliss,  7 
Hill  (N.  T.)  187);  (2)  but  where 
persons  making  affidavits  as  to  the 
existence  of  the  grounds  of  attach- 
ment do  not  appear  to  have  any  in- 
terest in  the  Indebtedness  the  pre- 
sumption Is  that  they  are  disinterest- 
ed (Van  Alstyne  v.  Erwine,  11  N.  T. 
331;  Staples  v.  Falrchlld,  3  N.  T.  41). 

[m]  An  sflMavlt  mads  b7  o&a  not 
a  psrtr  or  sttonay  In  the  suit  Is  not 
sufficient  to  support  a  writ  of  provi- 
sional seizure.  Ternandes  t.  Miller, 
26  La.  Ann.  120. 

[n]  Batlflostlon  of  uumthozlBad 
affldaTlt. — ( I )  The  Kentucky  code 
contemplates  that  the  affidavit  shall 
be  made  by  an  attorney  who  Is  such 
at  the  time  the  affidavit  is  filed;  and 
where  suit  Is  begun  and  the  affidavit 
made  by  an  unauthorized  attorney,  a 
subsequent  ratification  by  plaintiff  of 
all  that  had  been  done  in  the  cane  Is 
Insufficient  to  sustain  the  writ  on  a 
motion  to  quash.  Johnson  v,  John- 
son, 31  Fed.  700.  (2)  So  also,  where 
one,  as  agent  of  another,  makes  the 
affidavit  without  sufficient  authority, 
the  attachment  must  be  dissolved,  al- 
though the  agent's  acts  are  subse- 
quently ratified  by  the  principal. 
Grove  v.  Harvey.  12  Rob.  (La.)  221. 

fo]  Tha  complaint  on  which  an  at- 
tachment Is  Issued  ought  to  he  made 


by  the  creditor  himself  and  not  by 
his  attorney  at  law.  Mantz  v.  Hend- 
ley.  2  Hen.  &  M.  (11  Va.)  808. 

6.  Pool  V,  Webster,  3  Mete.  (Ky.) 
278;  Mants  v,  Hendley.  2  Hen.  &  M. 
(12  Va.)  208.  But  see  Flake  v.  Day, 
22  Ala.  132  (where  a  construction  of 
thf  !=tntTitQ  which  would  exclude  nn 
aintia\iL  liy  an  ;]i;onl  wns  deemed  to 
br  inconsistent  with  the  njiture  and 
desl.^n  of  the  liw,  e.^pecinlly  in  view 
of  the  penenl  sinlntory  dechiriition 
that  the  ";i t  laehiiient  iaw  .  ,  .  shall 
not  he  rigidly  construed"). 

6.  Schneider  v.  Verclier,  11  L.a, 
Ann.  274  (plaintiff  di.'iiibled  by  sick- 
ness). 

7.  Fuqua  v.  Farmers",  etc..  Nat. 
Bank,  35  SW  646,  18  KyL  101;  Frank- 
lin .Sav.  Inst  v.  Wheeling  M.  M. 
Bank.  1  Mete  (Ky.)  156;  Murphy  t. 
Jncli,  76  Hun  K9,  27  NTS  SOi  [aft 
112  N.  T.  215,  86  JTSl  882,  40  Am^R 
690]. 

[  i]  Attachment  void  If  plalntUf 
not  absent. — An  attachment  issued 
upon  the  affidavit  of  an  attorney 
when  one  of  tbe  plaintiffs  was  In  the 
county  is  void,  although  the  attorney 
believed  that  all  the  plaintiffs  were 
absent  from  the  county  and  so  stated 
in  his  affidavit.  Harbour-Pitt  Shoe 
Co.  V.  Dixon,  60  SW  186.  22  KyL  1169 

8.  Birch  V.  Butler,  8  P.  Cas.  No. 
1.425,  1  Cranch  C.  C.  319;  Acker  v. 
Jackson,  8  HowPrNS  (N.  T.)  160. 

_  [al  Vss  of  slagnlar  in  sAtdavlt. — 
under  a  statute  providing  that  "the 
plalntlfC,  or  some  person  In  his  be- 
half," etc,  shall  make  the  affidavit, 
an  affidavit  by  one  of  two  plaintiffs, 
setting  out  that  affiant  believes  that 
"he"  ought  to  recover.  Is  not  fatally 
defective.  Falrbank  v.  Lorlng,  4  Ind. 
A.  451.  29  NB  462.  30  NE  930. 

[b]  FaUnra  to  idsntifr  plaintiffs. 
— Where  the  affiant  deposed  that  he 
was  one  of  plaintiffs  named  in  the 
annexed  writ  of  attachment,  which 
writ  was  not  In  fact  attached,  and 
the  affidavit  failed  to  further  Identify 
the  plaintiffs.  It  was  held  to  be  void, 
Burnalde  v.  Davis,  65  Mich.  74,  81 
NW  619. 

9.  U.  S. — Drake  v.  (Cleveland,  7  P. 
Cas.  No.  4.069.  3  Cranch  C.  C.  8  (con- 
struing Maryland  statute). 

Ind.— Pellows  v.  Miller,  8  Blackf. 
231. 

La. — Barriers  v.  McBean.  12  La, 
Ann.  493. 

Miss. — Bosbyshell  v.  Emanuel,  20 
Miss.  63. 

Tenn. — Moody  v.  Alter,  12  Helsk. 
142. 

Va.— Kyle  v.  Connelly,  8  Leigh  (30 
Va.)  719. 

[a]    BBrplusaga.  —  An  affidavit 

which  on  Its  face  purports  to  have 
been  made  by  one  partner  Is  not  viti- 
ated by  the  fact  that  In  affixing  his 
name  to  It  he  adds  the  name  of  his 
copartner.  Moody  v.  Alter,  12  Helsk, 
(Tenn.)  142. 

10.  Norman  t.  Horn,  86  Mo.  A. 
419. 

11.  Ala. — Faver  v.  State  Bank,  10 
Ala.  616. 

Ky. — Kentucky  Jeans  Clothing  Co. 
V.  Bohn,  104  Ky.  387,  47  SW  250.  20 
KyL  612;  Northern  Lake  Ice  Co,  v. 
Orr,  102  Ky.  686.  44  SW  216,  19  KyL 
1634. 

Nebr.— Mollne,  etc.,  Co.  v.  Curtis, 
28  Nebr.  520.  57  NW  161. 

N.  J. — Trenton  Banking  Co,  v. 
Haverstlck.  11  N.  J.  L.  171. 

Tex. — C.  B,  Carter  Lumber  Co.  v. 
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meats  of  some  natural  person.'^  An  affidavit  signed 
by  the  "secretary  and  treasurer"  of  a  corporation 
has  been  held  insufficient  under  a  statute  requiring 
the  suffidavit  to  be  made  by  "the  plaintiff,  his  agent 
or  attorney." 

{%  157]  a.  Showing  of  Authority  to  Make  AA- 
davit.  It  is  generally  held  that  when  a  i>6rson  other 

De  Grasier,  8  Tex.  A.  Civ.  Cas.  B  176. 

[a]  WbMi  tlM  aJBdwrtt  Is  made  tty 
Ml  attonur  on  behalf  of  a  corpora- 
tion. It  must  show  the  attorney's  au- 
thority and  that  the  otHcer  of  the 
company  who  would  be  required  to 
verify  It  was  at  the  time  absent,  or 
a  nonresident  of  the  county.  North- 
ern Lake  Ice  Co.  v.  Orr,  102  Ky.  586, 
44  SW  216,  19  KyL  1634. 

[b1  Showlntf  a«  to  absuioe  of 
cUaf  otBoar.— An  affidavit  verified  by 
an  officer  of  a  corponation  is  prima 
facie  sufficient  where  there  is  no 
averment  by  defendant  that  the  chief 
officer  thereof  who  Is  authorized  by 
law  to  make  affidavits  is  absent  from 
the  county.  Kentucky  Jeana  Cloth- 
InB  Co.  V.  Bohn,  104  Ky.  387.  47  SW 
2S0,  20  KyL  612.  But  see  Northern 
Lake  Ice  Co.  v.  Orr.  102  Ky,  586,  44 
SW  216.  19  KyL  1634. 

[c]  AUlsr  by  comvlalnt. — Where 
the  person  deposing  is  described  In 
the  affidavit  as  the  vice  president  of 
plaintiff,  but  the  affidavit  does  not 
state  In  direct  terms  that  he  Is  such 
vice  president,  the  defect  Is  remedied 
by  a  proper  verification  to  the  com- 
pla'-nt.  Tellow  Pine  Co.  v.  Atlantic 
Lumber  Co.,  21  Misc.  164.  47  NTS  79 
[afC  22  App.  Dlv.  629  mem,  60  NTS 
11 36  mem], 

[d]  AflUUvlt  pnrpottlnff  to  b«  tiiat 
o(  oovporatton^— (1)  An  affidavit  la 
not  void,  although  purportlne  In  Its 
opening  clause  to  be  that  of  a  cor- 
poration plaintiff,  where  It  sufficiently 
appears  from  the  whole  affldavlt  that 
it  is  the  oath  of  the  agent  of  the  cor- 
poration, and  that  such  agent  In  fact 
made  oath  thereto  and  signed  It.  Mo- 
llne.  etc.,  Co,  v.  Curtis,  38  Nebr.  520, 
57  NW  161,  (2)  An  affidavit  In  an 
attachment  suit  by  a  corporation 
showing  that  the  afffant  was  presi- 
dent of  the  corporation,  and  person- 
ally made  the  affidavit,  "In  Its  be- 
half," and  subscribed  and  swore  to  It, 
Is  BUfTlclent,  although  the  corporate 
name  was  attached  to  It,  and  it  was 
subscribed  with  the  corporate  name 
before  alTlants.  Hotaling  v.  Brogan, 
12  Cal.  A.  500.  107  P  711.  But  see 
Blyth,  etc.,  Co.  v.  Swensen,  7  Wyo. 
303,  51  P  873  (holding  that  a  paper 
reciting  that  plaintiff,  a  corporation, 
being  sworn,  deposes,  etc.,  and  signed 
In  the  name  of  the  corporation  by  a 
person  who  describes  himself  as  man- 
aging agent,  is  sufficient  as  an  afh- 
davlt  to  procure  an  attachment). 

12.  Clements  v.  Puckett,  1  Nebr. 
(UnofT.)  356,  357,  95  NW  796  (where 
an  afffdavtt  subscribed  "Clements  & 
Co.,  by  H.  a.  Beardslee."  was  held 
Insufnctent,  the  court  saying:  "This 
affldavlt  Is  fatally  defective  If.  In- 
deed, it  can  properly  be  called  an 
afndavlt  at  all.  It  does  not  purport 
to  contain  the  averments  of  any  nat- 
ural person,  but  to  be  the  representa- 
tions of  an  association  of  some  kind 
through  the  Instrumentality  of  one 
H.  G.  Beardslee,  but  It  is  not  stated 
that  Beardslee  Is  a  member,  agent  or 
attorney  of  the  association  or  has  any 
knowledge  of  the  facts  alleged  or  any 
authority  to  make  the  statements  the 
documents  contain  or  to  apply  for  tho 
writ.  The  process  of  attachment  is 
an  extremely  harsh  and  severe  rem- 
edy and  except  In  cases  in  which  the 
sole  ground  for  the  Issuance  of  the 
writ  Is  non-residence  of  the  defend- 
ant, is  quasi-criminal  In  Its  nature. 
The  statute  reoulres  as  a  condition  to 
Its  use  an  'affidavit  by  the  plaintiff, 
his  agent  or  attorney,'  containing  cer- 
tain statements  of  fact.  The  affidavit 
must  not  only  show  the  existence  of 
the  facta  without  equivocation  but  It 


than  plaintiff  makes  the  affidavit  his  authority  to 
make  it  should  appear  expressly,"  or  by  recitals 
showing  the  capacity  in  which  affiant  acts."  But 
there  is  also  authority  for  the  view  that,  in  the  ab- 
sence of  any  implied  necessity  that  affiant's  au- 
thority should  appear^  a  statement  thereof  is  nn- 
necessary. 


It 


must  distinctly  appear  from  the  doc- 
ument Itself  that  the  statements  It 
contains  are  the  averments  of  some 
natural  person  making  it.  so  that,  in 
case  of  Its  falsity,  he  may  be  held 
responsible  both  civilly  and  crim- 
inally. This  case  falta  clearly  within 
the  principles  of  the  decision  of  this 
Ciiurt  in  Commercial  State  Bank  v. 
KtUlKitii,  46  Nebr.  568,  65  NW  201"). 

13.  Tiiylor  V.  Sutberlln-Meade 
T"l>;uTo  Co..  107  Va.  787.  60 
Si:  l.C!  (holding  that,  under  Code 
[iJOl]  55  'i^r,^,  2964,  requiring 
tlio  .■iflUi;i\it  ill  attachment  to 
bt  nui-di;  hy  -the  plaintiff,  his  agent 
or  attorney,"  an  afffdavlt  signed  by 
the  "secretary  and  treasurer"  of  a 
corpomtlon  does  not  on  its  face  show 
that  it  was  made  by  the  agent  of  the 
corporation,  the  court  not  taking  Ju- 
dicial knowledge  of  the  fact  that  such 
ofQcer  Is.  by  virtue  of  his  office,  the 
agent  of  the  corporation,  and  Code 
[1904  J  5  3225,  allowing  service  of 
process  on  the  president,  treasurer, 
or  other  chief  officer,  etc.,  of  a  cor- 
poration, not  being  a  legislative  rec- 
ognition of  the  authority  of  the  treas- 
urer aa  the  legal  representative  of 
the  corporation  In  all  legal  matters). 
See  also  North  Penn  Iron  Co.  v. 
Bovce,  71  N.  J.  L.  434,  58  A  1094 
(where  an  affldavlt  signed  by  the  sec- 
retary of  a  corporation  was  held  in- 
sufficient under  such  a  statute,  on 
the  ground  that  the  authority  of  such 
offlcer  wouM  not  extend  so  far  as 
the  making  of  such  an  affldavlt). 

14.  HI. — ^American  Cent.  Ins.  Co. 
V.  Hettler,  46  III.  A.  416.  But  see 
Rutledge  v.  StrlbUng,  26  III.  A.  363. 

Ky. — Anderson  v.  Sutton,  2  Duv. 
480.  But  see  Infra  last  note  this 
section. 

La. — Wetmore  v.  Daffln,  5  La.  Ann, 
496:  Parham  v.  Murphee,  4  Mart.  N. 
R.  35b;  Baker  v.  Hunt.  J  Mart.  194. 
But  see  Infra  last  note  this  section. 

Mo. — Mackey  v.  Hyatt.  42  Mo.  A. 
443.  But  see  Infra  laat  note  this 
section. 

N.  T.— Biddle  v.  McLoughlin,  17 
Misc.  748,  39  NTS  837. 

{a]  Defendant  mar  demand  proof 
of  the  agent's  aniaioiitr  to  make  the 
affidavit.  Shewell  v.  Stone.  12  Mart. 
(La.)  386. 

[b]  When  antborlty  may  be  qnea- 
tloned. — The  authority  of  an  agent  to 
sign  an  affidavit  to  procure  an  at- 
tachment for  his  principal  cannot  be 
collaterally  questioned  after  Judg- 
ment. Augusta  Bank  v,  Jaudon,  9 
La.  Ann.  8.  See  also  Rutledge  v. 
StrlbUng.  26  111.  A.  353  (holding  that 
if  the  omission  of  the  affldavlt  to 
state  that  affiant  la  plaintiffs  agent 
la  a  defect  it  must  be  first  objected  to 
In  the  trial  court). 

[c]  A  traverse  of  the  affidavit  does 
not  put  the  authority  of  the  affiant 
to  make  the  affidavit  In  Issue,  Eureka 
Steam  Heating  Co.  v.  Sloteman,  67 
Wis.  118.  30  NW  241. 

16.  Ala. — Murray  v.  Cone,  8  Port. 
250. 

Ind, — Fremont  Cultivator  Co.  v. 
Fulton.  103  Ind.  393,  3  NK  136. 

Kan. — Manley  v.  Headley,  10  Kan. 

88. 

Mich. — Borland  v.  Kingsbury,  65 
Mich.  59.  31  NW  620:  Adams  v,  Kel- 
logg, 63  Mich.  106.  29  NW  679. 

Minn. — Smith  v.  Victorln,  54  Minn. 
.138.  56  NW  47.  But  see  West  v. 
Berg,  66  Minn.  287,  68  NW  1077. 

Nebr. — Teasier  v.  Crowley,  16  Nebr. 
369,  20  NW  264.  But  see  Reed  v, 
Bagley,  24  Nebr.  332,  38  NW  827. 

Oh. — ^Winchester  v.  Plerson.  1  Oh. 
Dec.   (Reprint)   169,  3  WeatLJ  181. 


But  see  Sutllff  v.  Chenango  Bank,  1 
Oh.  De&  (Reprint)  62,  1  ^^tLMontb 

214. 

S.  D. — Hardenberg  T.  Roberts,  6  8. 
D.  487,  61  NW  1128, 

Tenn. — ^Baker  v.  HuddJeston,  3 
Baxt.  1. 

Tex. — Bvana  v.  Lawson,   64  Tex. 
199:  Willis  V.  Lyman.  22  Tex.  268. 

[a]  ZUnatration.  —  Under  Code 
(1904)  S  2964.  which  requires  affida- 
vits In  attachments  to  be  made  by 
plaintiff,  his  agent,  or  attorney,  affi- 
davits of  attachment  in  favor  of  a 
bank,  signed  by  Individuals  as  vice 
president  and  as  director,  without  any 
explanation,  are  insufficient.  It  not 
appearing  on  the  face  of  the  affidavits 
that  such  officials  are  agenta  Dam- 
ron  V.  Citizens'  Nat.  Bank,  112  Va. 
544,  72  S£  153. 

[b]  AflldaTit  by  next  friend. — Af- 
fidavit alleging  that  affiant  "has  com- 
menced an  action  In  said  court,  as 
next  friend  for  Leona  McDowell,  an 
infant."  etc.,  sufficiently  declares  an 
agency,  within  a  statute  requiring  an 
affldavlt  for  attachment  to  be  made 
by  plaintiff,  his  agent,  or  attorney. 
McDowell  V.  NIms,  9  Oh.  Dec.  (Re- 
print) 624,  15  ClncLBul  369. 

[c]  Avthorltr  amMrlnc  firom 
pleadlwji.— Although  tlie  affldavlt  does 
not  show  that  it  was  made  by  any- 
one representing  plaintlfT  yet,  If  the 
petition  shows  that  affiant  is  plaln- 
tlfTs  attorney,  the  affidavit  Is  suffi- 
cient, Bauer  Grocery  Co.  v.  Smith, 
61  Mo.  A.  665. 

[d]  Defendant  haa  a  right  to  de- 
mand proof,  on  motion  for  dissolu- 
tion, of  the  agent's  authority.  Shew- 
ell v.  Stone.  12  Mart.  (La.)  386. 

[e]  Description  snffident. — (1)  If 
described  as  agent  of  plaintiff  in  the 
affidavit,  the  affiant  need  not  swear 
that  he  Is  the  agent  or  attorney  of 
plaintiff.  Stockbridge  v.  Fahnestock. 
87  Md.  127,  39  A  95:  White  v.  Stan- 
ley. 29  Oh.  St.  423.  (2)  Nor  need  he 
swear  that  be  makes  the  affldavlt  In 
behalf  of  plaintiff.  Smith  v.  Vic- 
torln, S4  Minn.  338,  66  NW  47.  See 
also  Murray  v.  Cone,  8  Port  (Ala.) 
250. 

[f]  Wliere  tlie  afflant  makei  oat& 
that  he  la  tlte  agent  of  plaintiff,  nam- 
ing him.  the  affidavit  sufficiently 
avers  such  agency.  Adams  v.  Kel- 
logg, 63  Mich.  106,  29  NW  679. 

[g]  A  defect  In  tUa  renMct  la 
amendable. — Tracy  v.  Qann,  29  Kan. 
50S:  Cassldy  v.  Fleak.  20  Kan.  64: 
Klrksvllle  Sav.  Bank  v.  Spangler.  69 
Mo.  A.  172. 

16.  Ark.— Mandel  v.  Feet.  18  Ark. 
236. 

Cal. — Simpson  v.  McCarty,  78  Cal. 
175.  20  P  406.  12  AmSR  37. 

111.— Rutledge  V.  StrlbUng,  26  III. 
A.  353.  But  see  American  Cent.  Ins. 
Co.  V.  Hettler.  46  111.  A.  416. 

Ind. — Fremont  Cultivator  Co.  v. 
Fulton,  103  Ind.  393,  3  NE  135. 

Kv. — Burnam  v,  Romans,  2  Sush 
191;  Franklin  Sav,  Inst,  v.  Wheeling 
M.  M.  Bank,  1  Mete.  156.  But  see 
Anderson  v.  Sutton.  2  Duv.  480. 

La, — Schneider  v.  Vercker,  11  t,a, 
Ann.  274:  Austin  v.  Latham,  19  La. 
88.  But  see  supra  Rrat  note  this  sec- 
lion, 

Md. — Stockbridge  v.  Fahneatoclc.  S7 
Md.  127,  39  A  95. 

Mich. — Stringer  v.  Dean,  61  Mich, 
196,  27  Mo.  886. 

Minn. — West  v.  Berg,  66  Minn.  287, 
68  NW  1077.  But  see  Smith  v.  Vic- 
torln, 54  Minn.  838,  66  NW  47. 

Mo. — Johnaon  v.  QUkeaon.  SI  Mo 
55;  Gilkeaon  v.  Knight,  71  Mo.  403- 
Godman  v.  Gordon,  61  Ho.   A..  6SS! 


For  Inter  cases,  asrelopmsnts  and  tfluuvea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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158]  f.  Showing  That  AifidaTit  Made  on  Be- 
half of  PlaintiS.  It  has  been  held  that  where  the 
affidavit  is  made  by  a  person  other  than  plaintiff  it 
should  be  made  to  appear  that  it  ia  made  on  behalf 

of  plaintiff." 

[i  159]  g.  Showing  as  to  BeMon  Why  Affidavit 
Not  Made  by  Plaintiff.  Some  reason  should  be  ^ven, 
Then  a  person  other  than  plaintiff  makes  the  affi- 

See  also  Bauer  Grocery  Co.  v.  Smith, 
61  Ho.  A.  665.  But  see  Mackey  v. 
Hyatt.  42  Mo.  A.  448. 

Nebr. — Reed  v.  Bagley,  24  Nebr. 
S12,  88  NW  827.  But  see  Tesster  v. 
Crowley,  16  Nebr.  S89.  20  NW  264. 

N.  U.— Robinson  v.  Hesser,  4  N.  U. 
144,  IS  P  204. 

Oh. — Sutllft  V.  Chenango  Bank,  2 
Ob.  Dec.  (Reprint)  B2,  1  WestLUonth 
ttl  (holdtng  that,  under  a  require- 
ment that  the  affidavits  shall  be  made 
by  plalnttR.  his  agent,  or  attorney.  It 
need  not  show  by  which  one  of  such 
perBons  It  la  made).  But  see  Win- 
chester V.  Plerson,  1  Oh.  Dec.  (Re- 
print) 169,  3  WestLJ  132. 

Wis. — Anderson  v.  Wehe,  58  Wis. 
615,  17  NW  426  [overr  Wiley  v.  Ault- 
man.  53  Wis.  560.  11  NW  82]. 

[a]  Til*  anthmlty  of  tH*  mgmxt 
win  bo  prMnmed  In  the  absence  of 
evidence  to  the  contrary.  Baker  v. 
Huddleston,  3  Baxt.  (Tenn.)  1. 

[bl  Wbore  tn*  andftTlt  axaotlr 
follows  a  form  pcMorilwd  hy  tlte 
itatota.  It  is  not  open  to  attach  for 
omitting  to  disclose  who  plaintiff  is 
or  that  the  affiant  Is  the  agent  of 
plaintiff.  Robinson  v.  Hesser,  4  N. 
M.  144,  13  P  204  [overr  In  effect  Ben- 
nett V.  ZabrlskI,  2  N.  M.  7]. 

17.    Borland  v.  Kingsbury.  66  Mich. 
S9.  31  NW  620. 

[a]  It  must  appear  on  tho  fao*  of 
tb»  aadavit  that  It  Is  made  on  be- 
half of  plaintiff.  Magulre  v.  Bolen. 
M  Wla.  48.  68  NW  408;  Miller  v.  Chi- 
cago, etc,  R.  Co.,  S8  Wla.  310,  17  NW 
130  [foil  Wiley  v.  Aultman.  &S  Wis. 


davit,  why  it  is  not  made  fay  plaintiff,*"  and  so, 
where  it  is  made  by  another  by  reason  of  plaintiff's 
absence,  such  absence  must  be  shown.*" 

160]  4.  Who  Ifay  Take— a.  In  General.  If 
the  statute  does  not  prescribe  the  officer  before 
whom  the  affidavit  shall  be  sworn  it  may  be  taken 
before  any  officer  acting  within  his  jurisdiction  and 
invested  with  the  power  to  administer  oaths;*"  hut 


510,  1l  NW  iil.  Contra  Mandel  v. 
Peet.  18  Ark.  236;  Simpson  v.  Mo- 
Carty.  78  Cal.  176.  20  P  406,  12  AmSR 

37. 

[b]  AflMavit  Ity  attonwr  of  zao- 
ord. — An  affidavit  for  an  attachment 
made  by  the  same  person  who  Blgns 
the  petition  as  plaintiff's  attorney  la 
KDfflclent,  although  It  does  not  state 
lhat  it  was  made  for  plalntUC.  John- 
wn  V.  Gllkeson,  81  Mo.  66;  OUkeaon 
V.  Knight,  71  Mo.  408. 

Ic]  FMunptioa — <1>  Where  affi- 
ant states  that  he  makes  the  affidavit 
as  the  attorney  of  plaintiff  the  legal 
Inference  Is  that  he  made  It  on  be- 
half of  the  latter.  Stringer  v.  Dean, 
41  Mich.  196.  27  NW  886.  (2)  So  also 
where  the  affiant  Is  described  as  the 
airent  of  plaintiff  he  need  not  swear 
that  he  makes  the  affidavit  on  behslf 
of  plaintiff.  Smith  v.  VIctorin.  54 
Minn.  338,  56  NW  47. 

18.  Raymond  v.  Gansa,  18  NTS 
<59:  Qrlbbon  v.  Ganss,  18  NTS  608; 
Phelps  V.  Wetherby,  3  Oh.  Dec.  <Re- 
prtnt)  206,  4  WklyLOaz  385. 

[a]  On  tlw  otbar  band  It  haa  baen 
ksU  thMt  the  affidavit  Is  not  a  plead- 
ing wittitn  the  meaning  of  a  code 
proTlalon  requiring  an  agent  or  at- 
(omer  In  certain  cases  to  state  In  his 
affldavlt  verifying  a  pleading  '"why 
sxich  v«rlAcatlon  Is  not  made  by  the 
party  himself."  Johnson  V.  Laughlln, 
:  Kan.  3B9. 

rb}  As  ailldavit  by  plalntUTa  at- 
toraajr  need  not  show  why  plaintiff 
did  not  make  It.  White  v.  Stanley,  29 
Oh.  St,  423. 

19.  Pool  v.  Webster.  3  Mete.  (Ky.) 
ITS;  Weetcott  V.  Sharp,  60  N.  J.  L. 
iiZ.  13  A  243. 

[a1  If  thM  aoeompanjrlnr  patltlon 
nOelmtly  ahowa  the  absence  of 
plaintiff  the  affidavit  will  be  held 
Bofflclent.  Clark  v.  Miller.  88  Ky. 
Its.  10  SW  277,  10  Kyt,  691;  Parley 
V.  Farlor,  6  La.  Ann.  726. 

[hi    Vka  afldartt  la  not  xvtAwH 


Told  but  nwalr  Irrarnlar  by  a  fail- 
ure to  allege  plaintiff's  absence. 
Weatcott  V.  Sharp,  60  N.  J.  392, 
13  A  243. 

[c]  Affidavit  OB  bahalf  of  oorpora- 
tloB. — In  Kentucky  when  an  affldavlt 
Is  made  by  an  attorney  on  behalf  of 
a  corporation.  It  must  show  the  at- 
torney'a  authority  and  that  the  offi- 
cer of  the  company,  who  would  be 
required  to  verify  it,  was  at  the  time 
absent,  or  a  nonresident  of  the  coun- 
ty. Northern  Lake  Ice  Co.  v,  Orr, 
102  Ky.  686,  44  SW  216,  1»  KyL  1634. 

20.  U.  8. — James  v.  Jenklna,  13  F. 
Cas.  No.  7.181a,  Hempat.  ISS  (con- 
struing Arkansas  statute). 

Ala. — Wright  v.  Smith,  66  Ala.  645. 
Ga. — Wicker  v.  Schofleld,  59  Ga.  210. 
111.— Moore  v.  Mauck,  79  111.  391; 
Dyer  v.  Flint,  21  111.  80.  74  AmD  78; 
Rowley  v.  Berrlan,  12  111.  198;  Stout 
v.  Slattery,  12  111.  162. 

Ky. — Harbour-Pitt  Shoe  Co.  v.  Dix- 
on, 60  SW  186,  22  KyL  1169. 

Md. — Dickinson  v.  Bamea,  3  Oill 
485. 

Mlsa — Cassedy  V.  Mayer,  64  Miss. 

856.  1  S  610. 

N.  T. — Vreeland  v.  Pennsylvania 
Tanning  Co.,  130  App.  Dlv.  405,  114 
NTS  1002. 

Pa. — Wagonhorst  v.  Dankel,  1 
Woodw.  221. 

Wis. — Mayhew  v.  Dudley,  1  PInn. 
95.  ■ 

Wbo  may  tako  mffldavtta  ffMMcallr 

see  Affidavits  IS  80-47. 

[a]  Voad  Bot  ba  bafor*  officer  la- 
anlaf  wzlt> — ^The  affldavlt  need  not 
neceasarlly  be  taken  before  the  offi- 
cer iasuing  the  writ.  Wright  v. 
Smith.  66  Ala.  646;  Harbour-Pitt  Shoe 
Co.  V.  DUon,  <0  SW  18S,  22  Kyi, 
1169. 

[b]  Ooort  of  xaoord. — ^The  court 
before  which  the  affldavlt  Is  made 
must  be  a  court  of  record,  and  must 
be  proved  fo  be  so  by  the  certificate 
of  the  clerk  to  that  effect  under  his 
official  seal,  the  absence  of  which  Is 
fatal  upon  motion  to  quash.  Eves- 
son  V.  Selby,  32  Md.  340. 

[c]  Olerk  of  court. — In  Georgia  a 
clerk  of  the  superior  court,  although 
having  power  to  administer  oatha 
generally,  is  not  permitted  to  take  an 
affidavit  in  attachment.  Heard  v.  Illi- 
nois Nat  Bank,  114  Ga.  291,  40  SE 
266. 

Id]  And  Is  TexM  olarks  of  the 
dlatrlot  ooart  are  not  authorized  by 
law  to  administer  oaths  generally, 
and  an  affidavit  for  attachment  made 
before  the  district  court  clerk  of  one 
county  in  an  attachment  instituted  In 
the  district  court  of  another  county 
is  insufficient.  Goldsoll  v.  Votaw,  1 
Tex.  Unrep.  Cas,  90. 

Ce]  OlMrk  In  vaoation. — ^Unless  au- 
thorised by  statute  the  clerk  of  the 
circuit  court  may  not  take  an  affl- 
davlt In  vacation.  Greenvault  v. 
Farmers',  etc,.  Bank,  2  Dougrl.  (Mich.) 
498. 

[f1    Oletlc  of  eonrfc  of  aBoOav 

oonnty. — A  clerk  of  a  court  of  a 
county  other  than  that  out  of  which 
the  writ  issues  Is  competent  to  ad- 
minister the  oath.  Wright  v.  Smith. 
66  Ala.  546;  Kesler  v.  Lapham,  46  W. 
Va.  293,  33  SE  289.  Contra  Goldsoll 
v.  Votaw.  I  Tex.  ITnrep.  Cas.  90. 

[g]  SapntT  olerk, — (1)  A  deputy 
clerk  may  administer  the  oath  (Klrk- 
man  v.  Wyer.  10  Mart.  (La.)  126; 
Dorr  V.  Clark.  7  Mich.  310).  (2)  even 
though  he  Is  a  minor  and  on  that 
account  not  eligible  to  appointment 
as  deputy,  aa  under  such  clrcam> 


stances  he  will  be  recognized  as  an 
officer  de  facto  (Wlraberly  v,  Boland. 
72  Miss.  241.  16  S  906).  (3)  But  a 
clerk  of  a  court  cannot  make  affidavit 
In  an  attachment  suit  before  his  own 
deputy.  Owena  v.  Johns,  69  Mo.  89, 
[h]  aa  faoto  offiosr.^— An  oath  ad- 
ministered by  a  notary  who  has 
failed  to  comply  with  all  the  statu- 
tory requirements  authorizing  him  to 
administer  oaths  is  good  against  col- 
lateral attack,  because  tt  Is  the  act 
of  a  de  facto  officer.  Schiff  v.  Lelp- 
slgor  Bank,  65  App.  Dlv.  83.  72  NTS 
513. 

[I]  Officer  iLoldlug'  stock  of  plain- 
tiff oorpo ration.— A  clerk  of  court 
who  Is  a  director  and  stockholder  of 
plaintiff  corporation  Is  competent  to 
administer  the  oath  to  one  who  makes 
an  affldavlt  for  an  attachment  on  Its 
behalf.  Laning  v.  Iron  City  Nat. 
Bank,  (Tex.  Civ.  A.)  36  SW  481. 

[J]  Attoraer  In  fact  for  party i. — 
A  deputy  district  clerk  Is  not  dla- 
qualifled  to  take  the  affidavit  and  ap- 
prove the  bond  for  attachment  merely 
because  he  is  acting  as  attorney  In 
fact  for  the  attaching  party.  Lester 
v.  Ricks.  (Tex.  Civ.  A.)  140  SW  395. 

[k]  Attomsy  at  law  for  pMrty.— 
An  affidavit  on  which  an  attachment 
Issued  Is  not  a  nullity,  although  the 
notary  before  whom  it  was  sworn  to 
waa  plaintiffs  attorney  of  record, 
there  being  no  provision  of  law  which 
forbids  the  attorney  of  record  to  take 
an  affidavit  to  be  used  In  the  case. 
Vreeland  v.  Pennsylvania  Tanning 
Co..  130  App.  Dlv.  406.  141  NTS  10o£ 
Effect  of  express  prohibition  see  In- 
fra note  22. 

[1]  VrasaavtioB  aa  to  jnHaftlo- 
tion. — (1)  Where  an  affidavit  la  sup- 
port of  a  foreign  attachment  does  not 
show  that  It  was  taken  without  the 
jurisdiction  of  the  notary.  It  will  be 
presumed  that  It  was  taken  within 
his  Jurisdiction,  and  Is  therefore  not 
void  for  failure  to  recite  the  venue. 
Albright  V.  United  Clay  Production 
Co..  21  Del.  198.  62  A  726.  (2)  An 
attachment  affidavit  made  before  an 
officer  of  a  certain  county,  shown  in 
the  venue  or  otherwise,  wlU  be  pre- 
sumed to  have  been  sworn  to  In  that 
county.  Kesler  v.  Lapham,  46  W. 
Va.  293.  33  SE  289. 

[ml  Person  not  aatiiorlaed  to  ad- 
zninlster  oaths.— Where  an  affidavit 
was  sworn  to  before  a  person  not 
authorized  to  administer  oaths,. it  was 
held  that  the  whole  proceedings  were 
void  for  want  of  Jurisdiction.  Green- 
vault  v.  Parraers",  etc..  Bank,  2  Dougl, 
(Mich.)  498. 

[n]  Officer  aotlna'  ontaUe  of  Juris- 
dlotlOB.— An  oath  administered  by  an 
officer  at  a  place  within  which  he  has 
no  Jurisdiction  to  act  is  a  nullity. 
Tanner,  etc..  Engine  Co.  v.  Hall,  23 
Pla.  391. 

[o]  Votarial  seaL^ — (1)  An  affida- 
vit made  before  a  notary  public  In 
the  county  In  which  the  suit  Is 
brought  need  not  be  under  the  nota- 
rial seal,  signature  alone  being  suffi- 
cient (Dyer  V.  Flint,  21  III.  80,  74 
AmD  78;  Rowley  v.  Berrlan,  12  111. 
198;  Stout  V.  Slattery.  12  111.  162); 
(2)  but  when  the  affidavit  Is  to  be 
used  In  another  county  It  should  be 
sealed  (Stout  v.  Slattery,  supra). 

[p]  That  a  notary  «na  eaAlar  of 
plaintiff  bank  does  not  disqualify  htm 
from  taking  an  affldavlt  to  be  uaed 
In  an  attachment  suit  to  collect  a 
debt  due  the  bank.  Broadway  First 
Nat.  Bank  v.  Cootea,  (W.  Va.)  81  SB 
844. 


Digitized  by 


Google 


108  [6C.J.] 


ATTACHMENT 


[§§  160-168 


if  the  statute  expressly  provides  before  whom  it  ia 
to  be  verified  it  will  be  of  no  avail  unless  sworn  to 
before  such  oflScer.^'  But,  where  the  statute  pro- 
vides that  the  affidavit  may  not  be  taken  by  the  at- 
torney of  a  party  or  a  person  interested  in  the  ac- 
tion or  proceeding,  an  affidavit  taken  by  sneh  a  per- 
son is  a  nullity.^^ 

161]  b.  Officers  Outside  of  JurisdlctioiL  Un- 
less the  officer  who  may  take  the  affidavit  is  express- 
ly designated,  and  where  the  simple  administration 
of  an  oath  is  all  that  is  required,  affidavits  taken 
before  nonresident  commissioners  of  the  state,  or 
officers  in  other  jurisdictions  having  general  author- 
ity to  administer  oaths,  will  be  sufficient.^' 

162]  6.  Time  of  Making.  The  statutes  gen- 
erally require  that  the  affidavit  setting  forth  the 
facts  and  the  grounds  upon  which  the  attachment  is 

31.  Chattancfo^a  First  Nat.  Bank 
V.  Wlllingham.  36  Pla,  32.  18  3  BS; 
Heard  v.  Illinois  Nat.  Bank,  114  Oa. 
291,  40  SE  266;  Tallant  v.  Thompson, 
4  Mart  N.  S.  (La.)  614;  Knodel  v. 
Best.  3  N.  B.  149. 

[a]  JWUslal  otBosn^-^  statute 
contemplating  that  the  affidavit 
should  be  made  before  a  Judicial  oiTl- 
cor  Is  not  compiled  with  by  the  ad- 
ministration of  the  oath  by  a  court 
rlerk.  Heard  v.  Illinois  Nat.  Bank, 
114  Ga.  291,  40  8E  266. 

[b]  rorelffn  attaolmwiit^ — In  Illi- 
nois an  affidavit  for  a  foreigrn  attach- 
ment cannot  be  taken  by  a  justice  of 
the  peace.  Campbell  v.  Whetstone,  4 
111.  161. 

23,  Wllkowskl  V.  Halle,  37  Ga.  678. 
95  AmD  374  and  note;  Leavltt,  etc., 
Co.  V.  Rosenberg,  83  Oh.  St.  230,  93 
NE  904;  Ward  v.  Ward.  20  Oh.  Clr. 
Ct.  136.  10  Oh.  Clr.  Dec.  656. 

[a]  In  H*bnuika  (1>  it  Is  held  that 
an  affidavit  taken  before  the  attorney 
for  plaintiff  Is  Irrepular  merely,  and 
not  void,  and  the  defect  may  be  cured 
bv  amendment  (Dobry  v.  Western 
Mfg.  Co..  57  Nebr.  228,  77  NW  856), 

(2)  and  Is  not  a  ground  for  collat- 
eral attack  (Horkey  v.  Kendall,  53 
Nebr.  Sa2,  73  NW  953.  63  AmSR  623). 

(3)  But  such  an  affidavit  cannot  be 
used  In  support  of  an  attachment  is- 
sued therein  against  the  objections  of 
defendant.  Malcom  Sav.  Bank  v. 
Cronin.  30  Nebr.   228,  114   NW  1I>8 


sought  shall  be  made  prior  to  or  contemporaneously 
with  the  issuance  of  the  writ,  and  under  such  stat- 
utes an  affidavit  made  subsequently  to  the  issuance 
of  the  writ  is  ineffective.^*  In  some  of  the  states, 
under  statutes  providing  in  effect  that,  when  any 
suit  is  institute^plaintiff  may  forthwith  sue  out  an 
attachment  against  the  estate  of  a  nonresideDt,  it 
is  held  that  the  affidavit  may  be  made  either 
before  or  after  the  filing  of  the  bill,"  before 
of  the  suit  by  return  of  the  officer,** 
rights  have  accrued  in  favor  of  third 


abatement 
or  before 
persons.*^ 
163] 


6.  Form'B  and  Be^niaites— a.  In  0«a- 
eraL  To  entitle  plaintiff  to  an  attachment  the  affi- 
davit or  affidavits  presented  or  filed  must  show  by 
legal  evidence  all  the  material  facts  prescribed  by 
the  statute,  or  the  court  acquires  no  jurisdiction  to 


[reh  den  80  Nebr.  231,  116  NW  160], 
83.  Ark. — Grider  v.  Williams,  S5 
Ark.  1. 

X>.  C. — Howard  v.  Cltisens'  Bank, 
etc..  Co.,  12  App.  222. 

III. — Mineral  Point  R.'Co.  Keep. 
22  111.  9,  74  AtnD  124  (notary  pub- 
lic). 

I^a. — Irving  v.  Edrington,  41  La. 
Ann.  671.  6  S  177. 

Md. — Smith  V.  Oreenleaf,  4  Harr.  A 
M.  291. 

Miss.— Orlfflng  T.  Hills,  40  Miss. 

Mo, — Posey  V,  Buckner,  3  Mo.  604 
(iusttce  of  the  peace);  Hays  v.  Bou- 
thaller,  1  Mo.  346  (Judge  of  common 
pleas). 

N.  T.— Ross  T.  Wigg,  6  NTCivProc 
263. 

W.  Va. — Keeler  v.  Lapham,  46  W. 
Va.  293,  83  SE  289. 

But  compare  Chattanooga  First 
Nat.  Bank  v.  Wllllngham,  36  Fla.  32, 
18  S  58. 

[a]  Presnmptlou, — It  will  be  pre- 
sumed that  an  officer  acted  within 
the  territorial  llinlts  of  his  Jurladic- 
lion,  where  the  affidavit  describes  the 
officer,  In  the  Jurat,  as  "Commission- 
*T  of  the  District  of  Columbia  In 
Maryland,  residing  in  Baltimore 
City."  Matthai  v.  Conway,  2  App.  (B. 
C.)  45. 

[b1  "Abt  Jndff*  of  aay  othw  of 
tlis  IWtsa  Stetss.** — ^A  provision  that 
the  affidavit  may  be  made  before 
"iiny  Judge  of  any  other  of  the  United 
States"  does  not  require  that  it  shall 
be  taken  before  a  Judge  of  the  high- 


est court  of  a  sister  state.  Smith  T. 
Greenleaf,  4  Harr.  &  M.  (Md.)  231. 

[c]  "nAg»  of  amy  othsr  tame».''-~ 
An  affidavit  made  before  the  mayor  of 
a  city  situated  In  another  state  is  not 
sufficient  as  an  affidavit  taken  "before 
the  Judge  of  any  other  place."  Tal- 
lant V.  Thompson,  4  Mart.  N.  8.  (La.) 
£14. 

[d]  CertUloAte  of  anthsatioltr^ 

fl)  Where  the  affidavit  Is  made  be- 
fore a  notary  In  another  state,  and  his 
certificate  does  not  have  the  further 
certificate  of  a  clerk  or  other  officer 
of  a  court  of  record  verifying  the 
genuineness  of  the  notary's  signature 
and  his  authority  to  administer  oaths, 
the  affidavit  is  bad  for  want  of  due 
authentication.  But  the  court  should 
permit  the  further  certificate  to  be 
added  by  way  of  amendment.  Bohn 
V.  Zefgler.  44  W.  Va.  402,  29  SE  983. 
(2)  Where  the  certificate  of  the  cterk 
to  an  affidavit,  on  which  a  warrant 
was  founded  directing  an  attachment 
to  Issue,  stated  that  W  D  "Is  one  of 
the  Judges  of  the  Court  of  Common 
Pleas  for  the  County  of  Suffolk,  In  the 
Commonwealth  of  Massachusetts, 
duly  qualified  and  acting  in  Raid  ca- 
pacity, and  that  full  faith  and  credit 
ought  to  be  given  to  his  legal  attes- 
tations in  Court  and  out.  in  his  said 
capacity,"  it  was  held  that,  as  it  did 
not  appear  by  the  certificate  of  the 
clerk  that  the  Judge  had  authority  to 
administer  an  oath,  as  directed  by  Act 
(179S)  o  56  J  2,  the  proceedings  were 
defective.  Prentiss  Qray,  4  Harr. 
A  J.  (Md.)  192. 

94.  Wright  T.  Smith.  66  Ala.  546; 
Watts  V.  Womack,  44  Ala.  605:  Bene- 
dict V.  Bray.  2  Cal.  251.  66  AmD  332; 
Simpson  V.  Knight,  12  Ela.  144;  Buck- 
ley V.  Lowry,  2  Mich.  418.  See  also 
Qould  V.  Bryan,  18  N,  T.  Super.  626. 

"The  law  clearly  contemplates  that 
the  affidavit  should  be  made  at  the 
time  the  writ  is  issued,  and  where 
the  complaint  and  affidavit  are  pre- 
pared at  the  same  time  and  both  are 
thereafter  Immediately  filed,  that  ia 
sufficient,  but  If  the  writ  is  not  is- 
sued at  the  time  the  suit  is  com- 
menced, the  affidavit  ought  not  to  be 
made  until  application  for  the  Issu- 
ance of  the  writ  Is  made.  This  ap- 
plies where  the  ground  for  the  Issu- 
ance of  the  writ  Is  'no  security." " 
Murphy,  etc.,  Co.  v.  Zaspel,  11  Ida. 
145,  149,  81  P  301. 

Effect  of  dslay  is  VUag  see  Infra 
!  243. 

ra]    Vrlov  Issna  of  writ  In  hlsnV 

Where  the  affidavit  must  be  presented 
before  the  Issue  of  the  writ.  If  the 
writ  Is  delivered  to  plalntlfTs  attor- 
neys In  blank,  and  they  subsequently 
fill  in  the  blanks  and  attach  the  affi- 
davits thereto,  the  attachment  Is 
void.    Buckley  v.  Lowry.  2  Mich.  41fi. 

fb3  VaUvM  of  tUMk  to  mm*  Jnrat. 
— If  the  affidavit  Is  actually  sworn  to 
before  the  clerk  before  he  issues  the 
writ,  and  he  repairs  his  omission  to 
sign  and  certify  It  before  the  return 
of  the  writ,  the  irregularity  will  not 


Invalidate  the  proceedlnffs.  Farrow  v. 
Hoves,  81  Mich.  498. 

[c]  KsnuaptloB^a)  If  the  stat- 
ute requires  the  affidavit  to  be  made 
before  the  warning  order,  and  both 
are  made  at  the  same  time,  the  affida- 
vit win  be  considered  to  take  effect 
first  fWebster  v.  Daniel,  47  Ark.  U\. 
14  SW  550).  (2)  and  an  affidavit  filefl 
on  the  snme  day  on  which  the  writ 
issues  will  be  presumed  to  have  been 
filed  bfifore  the  sealing  of  the  writ 
(Morrel  v.  Buckley.  20  N.  J.  L.  667). 

35.  O'Brien  t.  Stephens.  11  Grsit 
f52  Va.)  610:  Hall  v.  Hall.  12  W. 
Va.  1. 

[a]  An  sAdaTlt  wrtttsn  npon  Ot 
onginal  pstltloa  by  leave  of  the  court 
after  the  Interposition  of  an  answer 
was  sufficient,  although  the  petition 
was  not  reflled.  Plnson  t.  Klrsh.  41  , 
Tex.  26. 

m.    Pulliam  V.  Aler,  15  Oratt.  (6« 
Va.)  hi. 

27.  Cirode  v.  Buchanan.  22  Oratt 
(63  Va.)  205.  And  see  Moore  v.  Holt, 
10  Oratt.  (51  Va.)  2S4. 

as.  [a]  TOT  forms  of  affidavit  for 
attachment,  either  In  whole,  in  part, 
or  In  substance  see: 

Ark.— Webster  v.  Daniel,  47  Arte 
181.  14  SW  550:  Kinnev  r.  Renld.  17 
Ark,  397;  Boothe  v.  Estes.  16  Ark. 
104;  Cheadle  v.  Riddle.  6  Ark.  480; 
Steam  Boat  Napoleon  v.  Etter,  S  Ark. 
103. 

Cal.— O'Conor  v.  Roark,  108  Cnl.  173. 
*1  P,  *66:  Plagg  v.  Dare,  107  Cal. 
482.  40  P  804:  Kohler  v.  Agassis.  9t 
Cal.  3,  33  P  741:  Simpson  v,  McCarty, 
78  Cal.  176,  20  P  40«.  12  AmSR  37. 

D.  C. — Clssell  V.  Johnston.  4  App. 
33S;  Wiolar  v.  Oamer,  4  App.  S29; 
Robinson  v,  Morrison,  2  App.  105 

Pla.— West  V.  Woolfolk,  21  Fla.  1R9. 

Ga. — Trvin  v.  Howard,  87  Oa,  IH; 
Cox  V.  Felder,  3«  Ga.  597;  Kennon  v. 
Evans,  36  Ga.  89;  Ginnis  v.  Bacon. 
Dud).  195. 

Ida. — Robs  v.  Gold  Ridge  MIn.  Co.. 
14  Ida.  687.  95  P  821;  Kems  v.  McAu- 
lay,  8  Ida.  558.  69  P  539. 

Tnd. — Abbott  v.  Zelgler,  9  Ind.  511: 
Marnine  v.  Murphy.  8  Ind.  172: 
O'Brien  v,  Daniel,  2  Blaekf.  296:  IT.  S. 
Capsule  Co.  t.  Isaacs,  23  Ind.  A.  691, 
65  NE  832. 

Iowa. — Shaffer  v.  Sundwall,  SS  Iowa 
579. 

Md. — Dickinson  v.  Barnes.  3  OIII 
486;  Washington  v.  Hodgskin.  12  GUI 
A  J.  363. 

Mo. — Mahner  v.  Llnck,  70  Mo.  A, 
380. 

Nebr. — Moline.  etc.,  Co.  v.  Curtis.  S8 
Nebr.  620,  57  NW  161;  Caulfl«1d  v. 
Blttenger,  37  Nebr.  542.  56  NW  SO*: 
Whipple  v.  Hill.  36  Nebr.  720.  56  NW' 
227,  38  AmSR  742.  20  LRA.  SIS: 
Strlckler  v.  Hargls.  34  Nebr.  4«8.  Bti 
NW  1089;  Nairel  v.  Loomls,  S3  Nebr. 
499.  50  NW  441:  Miller  v.  Eaatman. 
27  Nebr.  40S,  4»  NW  179:  Hart  v. 
Rames,  24  Nebr.  782.  40  NW  822- 
Rawllngs  v.  Power&_24  Nebr.  «81.  41 
NW  651;  Reed  v.  Bagtey.  24  Nebr 
332,  $8  NW  827;  Tessler  v.  Bnglehart^ 
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issne  the  writ."  For  that  purpose,  howereTf  it  is 
ndHdent  to  make  ont  a  prima  facie  ease:*®  and  if  the 
facts  and  circomstances  stated  in  the  affidavit  have  a 
legal  tendency  to  make  out  a  good  reason  for  issuing 
an  attachment  and  fairly  call  upon  tlie  judge  or  offi- 


cer to  vhom  it  is  presented  tp  exercise  his  ^ud^ent 
on  the  w^bt  of  the  eTidence,  the  proceeding  is  not 
void  for  Uutk  of  jorisdictiou,  although  the  officer 
may  have  erred  in  his  estimate  as  to  the  weight  of 
the  evidence.'*   The  affidavit  should  also  contain  any 


IS  Nebr.  167,  14  NW  734;  Tessler  v. 
Il>ed,  17  Nebr.  105,  22  NW  225. 

N.  M. — Robinson  v.  Heaser,  4  N.  H. 
m.  13  P  204. 

N.  T.— Buell  V.  Van  Camp,  119  N. 
Y.  no.  23  NE  538;  New  York  v.  Ge- 
net, S3  N.  Y.  646;  Bascom  v.  Smith, 
31  N.  Y.  595;  Boyd  v.  Miller,  88  Hun 
617.  34  NYS  1026;  Waterbory  v.  Wa- 
tertury,  70  Han  51,  27  NYS  1114  [aff 
141  N.  Y.  62B  mem.  87  NE  827  mem}; 
Orlbbon  T.  Back,  SS  Hun  541:  Robs 
T.  WlR.  S4  Hun  191  S  NTClvProc 
US  note;  Sickles  t.  Sullivan,  5  Hun 
S69:  KIssock  v.  Grant,  84  Barb.  144; 
Ketehum  v.  Vldvard,  4  Thomps.  ft  C. 
]3S;  Birdsall  v.  Emmons.  34  NYS 
1056;  WilllamB  v.  Bamaman,  19  Abb 
Pr  M;  Taylor  v.  Proat,  2  HowPr  214. 

Oh. — Constable  t.  White.  1  Handy 
H  12  Oh.  Dec.  (Reprint)  18;  North- 
ern Nat.  Bank  v.  Maumee  Rollins  Mill 
Co.,  2  OhS&CP  67.  2  OhNP  260;  Mans- 
field Sav.  Bank  v.  Post.  22  Oh.  Clr. 
Ct  644;  Winchester  v.  Plerson.  1  Oh. 
Dec.  (Reprint)  169,  3  WeatLJ  131. 

Pa. — Sliarpless  v.  Ztegler,  92  Pa. 
1ST:  Walls  T.  Campbell,  22  WklyNC 
SOS;  Vanaant  T.  Lunffor,  IB  WklyNC 
H9. 

S.  C, — ^Turner  v.  McDanlel,  12  S.  C. 
Ll  552. 

8.  D.— Coats  V.  Arthur.  5  8.  D.  274. 
E8  NW  675;  Deerfng  v.  Warren,  1  S. 
D.  16.  44  KW  1068. 

Tenn.  —  Runyon  v.  Morgan,  7 
Humphr.  210. 

Tet — Ija,  Force  v.  Wear,  etc..  Dry 
Goods  Co.,  8  Tex.  Civ.  A.  572.  29  SW 
75. 

W.  Va. — Altmeyer  v.  Caulfteld,  37 
W.  Va.  847.  17  SE  409;  Andrews  v. 
Mundy.  36  W.  Va.  22,  14  SB  414;  Ruhl 
V.  Rogers,  29  W.  Va.  779.  2  SB  798; 
Gotman  v.  Tlrglnla  Iron  Co.,  6  W.  Va. 
22. 

Wla — L.e  Clerc  v.  Wood,  2  Finn. 
37:  Morrison  v.  Fake,  1  Finn.  133. 

29.  Ala. — Staffgera  y.  Washington, 
SE  Ala.  Z2B. 

Ark. — Delano  v.  Kennedy,  S  Ark. 
4S7. 

ai.— Merchants'  Nat.  Unton  v. 
Buteseret.  16  Cal.  A.  444.  IIB  P  68: 
O'Ctonnell  v.  Walker,  12  Cal.  A.  694, 
lag  P  668. 

Colo. — Mentzer  v.  Ellison,  7  Colo. 
A  315.  43  P  464. 

Hawaii. — Redhouae  v.  Graham,  20 
Hawaii  717:  Shlllat>er  v.  Waldo,  1 
Hawaii  31. 

Ida. — Knutsen  t.  Phillips,  16  Ida. 
!«T,  101  P  696;  Hnrphy  v.  Montandon, 
:  Ida.  (Hasb.)  S26,  29  P  8B1,  3S  Am 
SR  279. 

IJ1.— Mctore  t.  Mauok.  79  HI.  S91; 
Brandenburg  T.  Malcolm,  102  III.  A. 
IM 

Ind. — TI,  S.  Capsule  Co.  v.  Isaacs, 
21  Ind.  A.  533.  65  NE  832. 

Iowa. — Sherrill  v.  Fay,  14  Iowa 
Ml. 

La, — Irving  v.  Bdrlngton,  41  La. 
Ann.  671,  6  S  177;  DePoret  v.  Gusman, 
U  La.  Ann.  930. 

Md. — Gumby  v.  Porter.  80  Md.  402, 
11  A  324;  Wever  v.  Baltzell,  6  Oill  & 
J.  S35. 

Mich. — ^Reebe  v.  Morrell,  76  Mich. 
114.  42  NW  1119.  IB  AmSR  288;  Bor- 
lud  T.  Kingsbury.  SB  Mich.  69,  31 
NW  «tO. 

Minn. — I>axtraiT  v.  Dahle,  78  Minn. 
427,  tl  NW  198.  79  AmSR  408;  Plerae 
T.  Smftb,  1  Minn.  82. 

Miss. — PTopkina  v.  Qrisaom,  26  Miss. 
141;  Thompson  v.  Chambers,  20  Miss. 
*«t:  Wallls  V.  Wallace,  7  Miss.  254. 

Mo. — Curtis  V.  Settle.  7  Mo.  452. 

N,  Y. — Clearwater  v.  Brill,  61  N. 
Y.  125;  Calmon  Asbeatoa,  etc..  Works 

Aal>est-Und-Gummiwerke,  141  App. 
riT.  198.  126  NYS  120;  Gumbes  v. 
Hleks,  lie  App.  DIv.  120,  101  NYS 
'41  tsff  1*0  N.  T.  632  mem,  83  NE 


1125  meml:  Sill  Stove  Works  v.  Scott, 
62  App.  Dlv.  S66,  71  NYS  181;  Peo.  v. 
St.  Nlcfaolaa  Bank.  44  App.  Div.  313, 
60  NYS  719;  Smith  v.  Holt.  37  App. 
Div.  24,  55  NYS  731;  Dlntruft  v.  Tut- 
hill,  62  Hun  591.  17  NYS  556;  Mari- 
nette Iron  Works  v,  Rlddaway.  69  N. 
Y.  Super.  575.  13  NYS  426;  Bodine  v. 
Bodlne.  79  Misc.  434,  140  NYS  118; 
Mott  T.  lAwrence,  9  AbbPr  196,  17 
HowPr  669:  Morgan  v.  Bouse,  36  How 
Pr  826  [foil  Bennett  v.  Brown,  4  N. 
Y.  2641. 

N.  C.~Flnch  V.  Slater,  162  N.  C. 
155.  67  SB  264. 

N.  D.— Wett  V.  Quam,  21  N.  D.  344, 
ISl  NW  244. 

Oh.— Emmltt  V.  Yelgh,  12  Oh.  St. 
335;  Cteston  v.  Paipo,  9  Oh.  St.  897; 
Cook  V.  Olds  Gasoline  Engine  Works, 
19  Oh.  ar.  Ct.  782,  10  Oh.  Clr.  Dec. 
236. 

Pa. — Sharplesa  v.  Zlegler,  92  Pa. 
467;  Hallowell  v.  Tenney  Canning 
Co.,  16  Pa.  Super.  60. 

S.  C— Ivy  V.  Caston,  21  S.  C.  588. 

S.  D. — Deering  v.  Warren,  1  S.  D. 
36.  44  NW  1068. 

Term. — Harper  v.  Turner,  101  Tenn, 
686.  60  SW  755;  Maplea  v,  Tunis,  11 
Humphr.  108,  53  AmD  779, 

Tex. — Barbee  v.  Holder,  24  Tex.  225. 

W.  Va. — U.  S.  Baking  Co.  v.  Bach- 
man,  SS  W.  Va,  84,  18  SE  382;  Alt- 
meyer v.  Caulfleld,  37  W.  Va.  847,  17 
SE  409;  Sandheger  v.  Hosey,  26  W. 
Va.  221;  Hudklns  v.  Hasklns,  22  W, 
Va.  645;  Capehart  v.  Dowery,  10  W. 
Va,  130;  Sims  v,  Charleston  Bank,  S 
W.  Va,  415. 

Wis. — Eureka  Steam  Heating  Co.  v. 
Sloteman,  67  Wfa.  IIS,  30  NW  241; 
Anderson  v.  Wehe,  58  Wis.  615,  17 
NW  426. 

"An  attachment  against  property 
can  be  had  only  in  a  civil  action  for 
the  recovery  of  money  at  or  after 
the  commencement  of  the  action,  and 
by  making  and  filing  a  proper  aOda- 
vtt  of  the  plalntitr,  his  agent  or  at- 
torney, showing  the  nature  of  the 
plalntlfTs  claim;  that  It  Is  just;  the 
amount  which  the  alliant  believes  the 
plaintiff  ought  to  recover,  and  the 
existence   of   one    or   more   of  the 

f rounds  for  attachment  mentioned  In 
190  or  9  230  of  the  civil  code." 
RuUman  v.  Hulae,  SS  Kan.  670,  7  P 
210. 

[al  The  material  facta  wbleb  alB- 
ant  Is  tregntrsd  to  state  are  those 
which  must  produce  In  the  minds  of 
the  court  the  conclusion  that  the 
ground  for  the  attachment  exists. 
Sandheger  v.  Hosey.  26  W.  Va.  221; 
Delaplaln  v.  Armstrong,  21  W.  Va, 
211. 

[b]  VeceasitT  of  averrlag  Jurisdic- 
tion.— The  affldavit  need  not  state 
that  the  court  has  Jurisdiction  of  the 
subject  matter  of  the  action.  Branch 
V.  Frank,  81  N.  C.  150. 

[c]  Omiaalon  to  oomplr  with  a 
rule  of  court  requiring  applicant  to 
show  whether  or  not  a  previous  ap- 
plication had  been  made  Is  not  nec- 
essarily fatal.  Ross  v.  Wlgg,  84  Hun 
192,  6  NTClvProc  268  note. 

[d]  Preawnptloaa,— ( 1 )  Where  a 
lost  affidavit  Is  collaterally  attacked 
Its  sufficiency  will  be  presumed  (Head 
V.  Daniels.  38  Kan.  1,  16  P  911).  (2) 
and  an  affidavit  auffictent  to  author- 
ize an  attachment  under  different 
statutes  wUl  be  presumed  to  have 
been  Issued  under  the  statute  with 
which  the  subsequent  proceedings  are 
in  conformity  (Reinmtller  v.  Skid- 
more,  7  Lans.  (N.  T.)  161). 

[e]  An  affldavit  for  a  foreign  at- 
taohment  In  e^nitx  which  shows  a 
purely  legal  claim  which  should  be 
enforced  In  a  court  of  law  Is  insuffi- 
cient. Sims  V.  Cliarleston  Bank,  3 
W.  Vs.  416. 


[f]  Vallurs  to  afltx  internal  rave- 

uue  stampa  to  the  affldavit  has  been 
held  to  render  the  attachment  void. 
Hoyt  v.  Benner,  22  La.  Ann.  358. 

[g]  That  the  affldavit  might  have 
been  amended  does  not  aid  an  attach- 
ment issued  on  an  insufficient  affl- 
davit. Goodyear  Rubber  Co.  v.  Knapp, 
61  Wis.  103,  20  NW  661. 

[h]  BegM*  of  vroQtt — ^The  Infor- 
mation furnished  by  the  moving  pa- 
pers for  an  attachment  muat  be  such 
that  a  person  of  reasonable  prudence 
would  be  willing  to  accept  and  act 
upon  It.  Kelderhouse  v.  HeOarry, 
82  Misc.  36B,  148  NYS  741. 

[1]  Affldavit  held  defeoUve.^Un- 
der  the  attachment  statute  requiring 
that  a  creditor  desiring  a  writ  of  at- 
tachment shall  file  an  affldavit  set- 
ting forth  the  nature  and  amount  of 
the    indebtedness,    and    stating  the 

Elace  of  residence  of  defendants,  if 
nown,  and.  If  not  known,  that  on 
diligent  inquiry  the  affiant  has  not 
been  able  to  ascertain  It,  an  affidavit 
for  an  attachment  which  falls  to 
state  the  residence  of  one  of  the  two 
defendants,  or  that  on  diligent  in- 
quiry the  affiant  was  unable  to  ascer- 
tain the  same,  and  which  also  fails  to 
state  that  the  other  defendant  was 
Indebted  to  plaintiff  In  any  sum  what- 
ever. Is  insufficient.  Brltton  v. 
Gregg,  96  111.  A.  29. 

[J]  Affldavit  held  mfflolent^An 
affidavit  which  shows  that  defendant 
is  a  nonresident  and  has  property  in 
the  state,  that  plaintiff  has  a  cause 
of  action  against  him  arising  out  of 
contract  by  which  he  expressly  prom- 
ised to  pay  a  speclfled  sum  for  pro- 
fessional services  rendered  at  hia  re- 
quest, etc.,  sufficiently  compllea  with 
Revlaal  (190S)  S  769  and  note,  defln- 
Ing  the  requlaitea  of  an  affidavit  for 
a  warrant  of  attachment.  Page  v, 
McDonald,  168  N.  C  S8,  74  8E  642. 

aOk  Allen  v.  HCyer,  7  Daly  <N.  T.) 
229;  Easton  v.  MainvaxI,  7  Daly  (N. 
Tj  147:  Rothschild  v.  Mooney,  13 
NTS  125;  Lelser  v.  Rosnan,  10  NYS 
41B:  liCe  V.  La  Compagnle  Univer- 
selle.  etc.,  2  NYSt  612;  Mott  v.  Law- 
rence, 9  AbbPr  (N.  T.)  196.  17  How 
Pr  (N.  Y.)  559;  Wyman  v.  Wilmdrth, 
1  S.  D.  172.  46  NW  190;  Hubbard  v. 
Haley,  96  Wis.  678.  71  NW  1036. 

[a]  TTaneoeaaarjr  avarments. — (1 ) 
It  Is  immaterial  that  an  affldavit  suf- 
ficient In  itself  also  states  facts 
which  will  entitle  plaintiff  to  proceed 
by  way  of  garnishment  (Fremont 
Chiltivator  Co.  v.  Fulton,  103  Ind.  893, 
8  NE  135),  (2)  or  Includes  the  re- 
quirements of  an  affidavit  for  publi- 
cation (Raymond  V.  Nix,  5  Oki.  656, 
49  P  1110). 

31.  Tanner,  etc..  Engine  Co.  v. 
Hall.  22  Fla.  391;  Schoonmsker  v. 
Spencer,  54  N.  Y.  366;  Hall  v.  Stryk- 
er.  27  N.  Y.  596;  Waterbury  v.  Water- 
bury,  76  Hun  51,  27  NYS  1114  [aff  143 
N.  Y.  625  mem,  37  NE  827  mem]; 
Rowles  V.  Hoare,  61  Barb.  (N.  Y.) 
266:  Ketehum  v.  VIdvard,  4  Thompa. 
ft  6.  (N.  Y.)  138;  Allen  v.  Meyer,  7 
Daly  (N.  T.)  229;  Easton  v.  MalavazI, 
7  Daly  (N.  147;  Cutletta  v.  Cll- 
lufto,  127  NTS  297;  Furman  v.  Wal- 
ter, 13  HowPr  (N.  Y.)  348;  Conklln  v. 
Butcher.  5  HowPr  (N.  Y.)  886,  Cod-^ 
KepNS  49;  Matter  of  Faulkner,  4  Hill 
(N.  T.)  5^9. 

[a]  The  principle  eatabUjdiad  by 
the  Wew  Ton  oases  la  that  to  obtain 
a  warrant  of  attachment  there  must 
be  presented  to  the  Justice  granting 
the  attachment  competent  common- 
law  evidence  of  the  facts  upon  which 
the  right  to  the  attachment  la  baaed. 
The  question  Is  always  whether  this 
evidence  of  affiant  In  the  affidavits 
presented  to  the  Justice  granting  the 
attachment  would,  if  introduced  unpn 
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special  allegations  vhich  are  prescribed  by  the  stat- 
ute.^^  The  affidavit  is  not  a  pleading,  to  be  con- 
strued by  the  rules  applicable  thereto,  nor  in  some 
states  is  the  same  particularity  of  statement  re- 
quired.^* It  should,  however,  be  reasonably  spe- 
cific,'* as  it  is  intended  to  be  a  safeguard  against 
abuse  of  the  right  of  attachment  and  a  protection 
to  the  debtor  against  the  wrongful  employment  of 
that  remedy,^''  and  it  should  be  so  direct  and  un- 
equivocal that  perjury  can  be  assigned  for  swearing 
to  it  falsely." 

Only  the  facts  specified  in  the  statate  need  be 
set  forth,^'  and  hence  an  affidavit  conforming  to 
the  statute  describing  what  it  shall  state  need  not 
show  the  existence  of  conditions  required  by  other 
provisions  of  the  Attachment  Law,^' 

Sorplnsage  in  the  affidavit  will  not  vitiate  it,"* 
unless  it  substantially  affects  the  conformity  of  the 
affidavit  to  the  statutory  requirementa.*" 


The  fomul  r«4uiiitM  of  an  affidavit  for  atttwh- 
ment  are  the  title,  venne,  signature,  jurat,  and  au- 
thentication.** 

Necessity  for  writing.  While  it  has  been  held 
that  the  affidavit  authorizing  the  issuance  of  an  at- 
tachment need  not  be  in  writing,*'  the  better  view 
would  appear  to  be  that  a  written  affidavit  is  neces- 
sary.*" 

[\  164]  b.  Mode  of  Allegation— (1)  Statator; 
Language.  Unless  the  statute  requires  the  affidavit 
to  be  made  by  a  specified  formula  no  particular 
language  is  necessary,**  and  as  a  rule  it  is  sufficieut 
in  this  respect  if  the  affidavit  either  follows  or  sub- 
stantially follows,  by  equivalent  words,  the  language 
of  the  statute  respecting  the  nature  of  the  action, 
the  requirement  as  to  the  statement  of  plaintiS's 
claim,  the  grounds  upon  which  the  attachment  is 
sought,  and  the  like.*"  Mere  technical  defects,  ver- 
bal inaccuracies,  and  immaterial  departures  from 


the  trial,  justify  a  verdict  for  plain- 
tiff, or.  In  other  words,  upon  the  facts 
■worn  to  by  affidavit  belngr  testified 
to  by  a  competent  witness  before  a 
Jury,  would  the  Jury  be  Justified  In 
rendering  a  verdict  for  plaintiff.  An- 
thony V.  Fox,  53  App.  I>lv.  200,  66 
NTS  806. 

[b]  Bztent  of  proof.— The  otTIcer 
must  not  only  be  personally  satisfied, 
but  muat  also  be  satisfied  Judicially 
upon  le^l  proof.  Mott  v.  Lawrence, 
9  AbbPr  (N.  T.)  196.  17  HowPr  B59. 

[c]  raise  aSdavit.  —  In  states 
where  the  afUdavlt  can  be  contro- 
verted, when  the  attachment  Is  grant- 
ed upon  a  statement  of  alleged  facts, 
part  of  which  are  untrue,  the  whole 
writ  may  be  quashed  upon  proof  of 
the  falsity  of  that  allegation.  VoU- 
mer  v.  Spencer,  G  Ida.  557,  51  P  609. 

SB,  Ala.— Hall  v.  Brazleton,  40 
Ala.  406. 

Cal.— Flsk  V.  French.  114  Cal.  400, 
46  P  161. 

Fla. — Ross  V.  Steen.  20  Pia.  443. 

Ga. — Kennon  v.  Bvans,  36  Ga.  89. 

Ida. — Gatward  v.  Wheeler,  10  Ida. 
66.  77  P  23:  Vollmer  v.  Spencer,  5 
Ida.  557.  El  P  609. 

Ky.— Hey  v.  Harding.  53  SW  33.  21 
KyL  771;  Moore  v.  Harrod,  101  Ky. 
248.  40  SW  675,  19  KyL  406. 

N.  T. — Peo.  V.  St.  Nicholas  Bank, 
44  App.  DIv.  313,  60  NY8  719;  Cad- 
well  v.  Colgate.  7  Barb.  253;  Mitchell 
V.  Anderson,  32  Misc.  13,  66  NTS  118. 

Oh. — Cook  V.  Olds  Gasoline  Engine 
Works,  19  Oh.  Clr.  Ct.  782,  10  Oh. 
Clr.  Dec.  286. 

R.  I. — Greene  t.  Trtpp,  11  R.  I. 
424. 

Va.— Clowser  v.  Hall.  80  Va.  864. 

33.  O'Connor  v.  Koark.  108  Cal. 
173,  41  P  465:  State  Bank  v.  Boyd,  86 
Cal.  388.  26  P  20;  Boston  v.  Wright.  3 
Kan.  220;  Citizens'  Bank  v.  Cork- 
Ings.  10  S.  D.  98,  72  NW  99  [rev  reh 
9  a.  D.  614.  70  NW  1059,  62  AmSR 
891]. 

[a]  In  Colorado  the  aflldaTlt 
stands  as  a  pleading,  not  alone  In 
cases  commenced  originally  by  at- 
tachment, but  where  sued  out  In  aid 
of  an  attachment.  In  which  case  It 
answers  to  the  complaint  In  that  pro- 
ceeding, and  hence  It  Is  so  far  a 
pleading  that  It  Is  properly  brought 
up  by  the  record  on  appeal,  without 
being  Included  In  the  statement  re- 
quired by  the  code.  Goss  v.  Boulder 
County,  4  Colo,  468. 

84.  Goodman  v.  Henry,  42  W.  Va. 
626.  26  SE  628,  35  LRA  847. 

[a]  StatMunt  vivat  be  defliate 
sad  osrtain. — A  statement  of  mate- 
rial facts  In  an  affidavit  for  attach- 
ment must  be  certain  and  definite 
from  a  legal  point  of  view,  so  as  to 
Inform  those  entitled  to  defend  the 
attachment  what  particular  facts 
they  must  repel,  and  the  facts  thus 
stated  must  be  such  as  to  show  the 
grounds  of  attachment  to  which  they 


relate.  Roberts  v.  Bums,  48  W.  Va. 
92,  35  SE  922,  86  AmSR  17. 

35.  Smith  v.  Hulhem,  57  Hiss. 
591:  Wheeler  v.  Slavens,  21  Miss.  628; 
WftHls  v.  Wallace,  7  Miss.  2B4. 

36.  La. — Cross  v.  Richardson,  2 
Mart.  N.  S.  323. 

Miss. — Wallls  V.  Wallace,  7  Miss. 
254. 

Pa. — Hallowell  v.  Tenney  Canning 
Co.,  16  Pa.  Super.  60. 

Tex. — Whitemore  v.  Wilson,  1  Tex. 
Unrep.  Cas.  213. 

Wis, — Goodyear  Rubber  Co.  v, 
Knapp.  61  Wis.  103.  20  NW  651 ; 
Malret  v.  Marrlner,  34  Wis.  582;  Mil- 
ler V.  Munson.  84  Wis.  679.  17  AmR 
461  (where  this  was  said  to  be  the 
true  test  of  the  sufficiency  of  an 
affidavit  couched  In  the  language  of 
the  statute). 

37.  Robs  v.  Gold  Rldge  Mln.  Co., 
14  Ida.  687.  95  P  821. 

[a]  niutration.— In  an  affidavit 
for  an  attachment  against  the  prop- 
erty of  a  nonresident.  It  Is  not  ab- 
solutely necessary  to  aver  that  de- 
fendant Is  a  nonresident,  where  the 
affidavit  shows  that  the  debt  Is  not 
secured.  Kerns  v.  HcAulay,  8  Ida. 
668.  69  P  639. 

[b]  StatMnwt  aa  to  prior  apvli- 
oatlon. — ^The  rule  of  court  requiring 
an  affidavit  to  state  whether  any 
prior  application  has  been  made  for 
an  order  does  not  apply  to  applica- 
tions for  attachment,  out  Is  confined 
to  applications  made  In  a  pending  ac- 
tion. Pach  V.  Orr.  15  NTClvProc 
176  [112  N.  T.  670  mem,  20  NE  415 
mem], 

38.  Shadduck  v.  Marsh.  21  N.  J.  L. 
484:  Branch  v.  Frank.  81  N.  C.  180. 

"While  it  ts  true  that  section  2  of 
the  attachment  act  prohibits  the  Is- 
suance of  an  attachment  based  on  a 
demand  not  yet  due.  where  the  de- 
fendant Is  a  non-resident,  yet  there  Is 
no  statutory  requirement  that  the 
affidavit  shall  allege  the  maturity  of 
the  demand.  The  petition  In  this 
case  shows  the  demand  was  due.  and 
this  Is  sufficient."  Mastin  v.  Kansas 
City  First  Nat.  Bank.  65  Mo.  16.  17. 

[a1  A  proviso  In  tha  stetnte  is 
matter  of  defense  not  necessary  to 
be  mentioned  In  the  affidavit.  Frantz 
V.  Wendel.  28  Ind.  391. 

39.  Cal. — Lowenberg  v.  Jacobson, 
145  P  734. 

La. — Farley  v.  Farlor,  6  La.  Ann, 
726. 

Miss. — ^Auter  v.  James  Jacobs,  S4 
Miss.  269;  Edwards  v.  Blacksmith.  33 
Miss.  190:  Spear  v.  Xing,  14  Miss. 
276. 

Mont. — Cope  v.  Upper  Missouri 
Mln.,  etc.,  Co..  1  Mont.  63. 

N.  J.— Oarbett  v.  Mountford.  64  A 
872 

N.  T.— Van  Kirk  v.  Wilds,  11  Barb. 
620. 

Tex. — ^McMahan  v.  Boardman,  29 
Tex.  170. 


[a]  ZUuBtratloii. — The  addition  of 
a  statement  that  affiant  was  Infonned 
and  believed  that  certain  facts  ex- 
isted after  a  positive  statement  of 
their  existence  was  mere  surplusage 
not  invalidating  the  affidavit.  Jones 
V.  Leake.  19  Miss.  691. 

40.  Emmltt  v.  Telgh.  18  Oh.  St 
335:  Streissguth  v.  Relgelman,  IS 
Wis.  212,  43  NW  1116. 

41.  Beebe  v.  Morrell,  76  Mich.  114. 
42  NW  1119.  15  AmSR  288. 

48.    Goss  V.  Gowing,  39  S.  C.  L.  471 
[foil  McKenzle  v.  Buckan,  10  S.  C.  L.  , 
205]  (so  holding  under  a  statute  per-  , 
mitting  the  Issuing  of  an  attachment  ' 
by  a  magistrate  on  behalf  of  a  party 
who  makes  out  a  proper  case  under 
oath).    See  also  Foster  v.  Jones,  12 
S   C         1. 1 6 

'4i  Wln<liey  v.  Bradway,  77  N.  C. 
333.  334  (where  It  Is  said:  Mt  Is  more 
proper  to  say,  that  there  Is  no  such 
thing  as  an  unwritten  affidavit.  Ai\ 
affidavit  Is  a  'sworn  statement  In 
writing.'  Bouvler  and  Webster's 
Dictionaries"). 

44.  Whitemore  v.  Wilson,  1  Tex. 
Unrep.  Cas.  213. 

45.  U.  S. — Nevada  Co.  v.  Fams- 
worth,  89  Fed.  164;  Blgelow  v.  Chat- 
terton,  51  Fed.  614,  2  CCA  402. 

Ala. — Graham  v.  Ruff,  8  Ala.  171: 
Ware  v.  Todd,  1  Ala.  199;  Stowe  v. 
Sewall,  8  Stew.  &  P.  67;  Hairls  v. 
Clapp,  Minor  328:  Peters  v.  Bower, 
Minor  69. 

Ark. — Scott  T.  Roupt,  78  Ark.  78. 
88  SW  1057;  Kinney  v.  Heald,  1" 
Ark,  397:  Cheadle  v.  Riddle.  6  Ark. 
480;  Heard  v.  Lowry.  5  Ark.  522: 
Jones  v.  Busiard,  2  Ark.  415:  Hushes 
V.  Martin.  1  Ark.  386. 

Cal. — ^Wheeler  v.  E^armar,  S8  Cal. 
203. 

D.  C. — Cissell  V.  Johnston,  4  App. 

335. 

Fla. — Reese  v.  Da  ma  to.  44  Fla.  fiSJ. 
33  S  459;  Tanner,  etc.,  Engine  Co.  v. 
Hall.  22  Pla.  391;  West  v.  Woolfolk.: 
21  Fla.  189. 

Ga. — Brooks  v,  Hutchinson.  122  <!a. 
888.  60  SE  926;  Loeb  v.  Smith.  TS 
Ga.  604.  3  SE  438;  Irvin  v.  Howard, 
37  Ga.  18;  Kennon  v.  Evans,  36  Gsu 
89:  Harrlll  v.  Humphries,  26  Qa. 
514:  Chambers  v.  Sloan.  19  Ga..   84  ' 

Hawaii.— ShlUaber  v.  Waldo.  1 
Hawaii  31. 

Ida, — Knutsen  v.  Phillips.  16  Ida, 
267.  101  P  596:  Ross  v.  Gold  RldM 
Mln.  Co..  14  Ida.  687.  95  P  821. 

111. — Iroquois  F^imace  Co.  v 
Wilkin  Mfg.  Co.,  181  111.  682,  54  NT 
987;  Lawver  v,  Langhans,  85  111.  13^: 
Haywood  v.  McCrory,  33  III.  4&a. 

Ind. — Fremont  Cultivator  n 
Fulton,  103  Ind.  393,  3  NE  133 
Thelrman  v.  Vahle,  88  Ind.  40Q 
Sweeny  v.  Cochran.  1 9  Ind.  204 
Cooper  v.  Reeves.  13  Ind.  53. 

Ind.   T. — ^Handley  v.  Anderson 
Ind.  T.  186,  82  SW  716. 

Iowa. — Sherrlll    v.    Fay,    1 4  Tow 
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the  words  of  the  statnte  mav  be  diar^rded  if  the  I  but,  where  langruage  other  than  that  of  the  etatnte 
of  we  aet  are  fulfilled}^    is  used,  it  should  be  nneqnivocally  identical  in  mean- 


nUterial  requirements 


»2:  WlltM  v.  Steariu,  IS  Iowa  2S2; 
Branch  of  State  Bank  t.  White,  12 
Iowa  141;  Drake  v.  Hager.  10  Iowa 
BSC:  Crew  v.  HcClunK,  4  Oreene  163. 

Kan. — Hodaon  v.  Tootle,  28  Kan. 
S17;  Robinson  v.  Barton.  5  Kan.  29S; 
Reyburn  v.  Brackett,  2  Kan.  227,  83 
AmD  457. 

Ky. — Cal>el1  v.  Patterson,  98  Ky. 
5S0.  32  SW  746;  Bailey  v.  Beadles. 
7  Bush  383;  Hardy  v.  Trabue,  4 
Bush  644;  Allen  v.  Brown,  4  Mete. 
342;  Worthington  v.  Gary,  1  Mete. 
i70;  Taylor  v.  Smith.  17  B.  Mon. 
S36;  Clark  v.  Arnold,  9  Dana  305. 

La. — De  Poret  v.  Gusman,  80  La. 
Ann.  930;  Belden  v.  Read,  27  La.  Ann. 
103;  Clements  ▼.  CassUy,  2  lA.  Ann, 
567;  Sawyer  t.  Arnold,  1  La.  Ann. 
SIS. 

Hd. — Franklin  v.  Claflin,  49  Md. 
24. 

Mich. — Butcher  v.  Cappon.  etc.. 
Leather  Co..  148  Mich.  652.  118  NW 
110,  12  AnnCas  169;  Drew  V.  Dequln- 
dre,  2  DoukI.  93. 

Hlnn. — Kenney  v.  OoeTKen.  86 
Minn.  190,  31  NW  210;  Cmrtls  v. 
Moore.  3  Minn.  29. 

MlflS.— Alston  V.  Newcomer,  42 
Hiss.  IHi;  Dandrld^  V.  Stevens.  20 
Miss.  728:  Jones  v.  Leake,  19  Miss. 
591;  Wallls  V.  Wallac«,  7  Misil. 
2S4. 

Mo. — Tufts  V.  VolkenlnR,  128  Mo. 
B31.  37   SW  622   taft  61  Mo.  A.  7}; 

Curtis  V.  Settle,  7  Mo.  452, 

Mont. — Cope  v.  Upper  Missouri 
Min.,  etc..  Co.,  1  Mont.  63. 

Nebr. — McDonald  v.  Marquardt,  52 
Nebr.  820,  73  NW  288;  Burnham  v. 
Ramge.  47  Nebr.  175,  66  NW  277; 
Tessier  v.  Englehart,  18  Nebr.  167, 
24  NW  734;  Hilton  v.  Rosa.  9  Nebr. 
406.  2  NW  862;  Tallon  v.  Ellison,  3 
Nebr.  63;  Ellison  v.  Tallon,  2  Nebr. 
14;  Citizens'  State  Bank  v.  Porter, 
4  Nebr.  (Unoff.)  73.  93  NW  391; 
American  E«h.  Bank  v.  Puckett,  1 
Nebr.  (Unoff.>  868.  95  NW  796. 

Nev. — Pratt  t.  Stone,  25  Nev.  366, 
60  P  514. 

N.  J. — Croxall  v.  Hutchlnga.  12  N. 
J.  L.  84. 

N.  M. — Robinson  v.  Hesser,  4  N. 
M.  144,  13  P  204. 

N.  T.— Wallace  v.  Castle.  68  N.  T. 
370;  Ha^gart  v.  Morgan,  5  N.  Y.  422, 
55  AmD  350;  Jonaaaon  v.  Herrtck, 
126  App.  Dlv.  827,  111  NTS  69;  Low- 
enthal  v.  Hodge,  120  App.  Dlv.  304, 
105  NTS  120:  Jones  v.  Hygienic 
8oap  Granulator  Co.,  110  App.  Dlv. 
3S1,  97  NTS  104;  Franke  v.  Havens, 
162  App.  Dlv.  67.  92  NTS  877;  Leven- 
son  V.  Brlgn,  96  App.  Dlv.  94.  88 
NTS  507;  Cole  v.  Smith.  S4  App.  Dlv. 
SOO.  82  NTS  982:  Edlck  V.  Green,  38 
Hun  202;  Alford  v.  Cobb.  28  Hun  22; 
Lamkln  v.  Douglass,  27  Hun  617; 
Manton  v.  Poole,  67  Barb.  330:  Van 
Kirk  V.  Wilds,  11  Barb.  520;  In  re 
Marty.  2  Barb.  486;  Rlchter  v.  WIs«, 
«  Thomps.  &  C.  70;  Morae  v.  McQuade, 
34  Misc.  166,  106  NTS  862:  Cutletta 
V.  Cllluffo.  127  NTS  297;  Mersereau 
V.  L.  K.  Hlrsch  Co.,  103  NT.R  577; 
Burton  V.  Saalfield,  1  HowPrNS  276; 
Frost  V.  Brlsbln,  19  Wend.  11,  32 
AmD  42S. 

N.  C. — Lemly  v.  Ellis,  143  N.  C. 
100.  55  SB  629. 

N.  D. — Weil  v.  Quam.  21  N.  D.  344. 
131  NW  244;  Hemml  v.  Grover,  18 
N  T>.  578,  120  NW  561;  Sonnesyn  v. 
Akin.  12  N.  D.  227,  97  NW  657;  Sev- 
ern V.  Olese,  6  N.  D.  623,  72  NW 
922. 

Oh. — Creasser  v,  Toung,  31  Oh.  St. 
57:  Emtnltt  v.  Telgh.  12  Oh.  St.  335; 
Ooaton  V.  Paige,  9  Oh.  St.  397;  Harri- 
son V.  King,  9  Oh.  St.  388;  Hock- 
sprinser  v.  Ballenburg.  16  Oh.  304; 
Orlopp  V.  Schueller,  26  Ob.  CIr.  Ct. 
127:  Mansfield  Sav.  Bank  v.  Post,  22 
(Ml.  Ctr.  Ct.  644,  12  Oh.  Clr.  Dec. 
577:  Cook  V.  Olds  Oasollne  Engine 
Works,  19  Oh.  Clr.  Ct  732,  10  Oh. 
dr.  I>eo.  886. 


Okl. — Thwtng  v.  Humphrey,  13 
Okl.  646.  76  P  1127;  Dunn  v.  Claunch, 
13  OkJ,  677,  76  P  143;  Greeley  v. 
Greeley.  12  Okl.  659,  73  P  295. 

Or. — Crawford  v,  Roberts,  8  Or. 
324. 

Pa. — Werner  v.  Qrosa,  174  Pa.  622, 
38  WklyNC  149.  34  A  327;  Sharpless 
V.  Zlegler,  92  Pa.  467  [rev  36  Legint 
244};  Rublnsky  v.  Ullman,  4  Fa. 
Dist  126;  Hall  v.  Klntz,  2  Pa.  DIst. 
615;  Miller  v.  Paine,  2  Kulp  304; 
Pearce  v.  Landenberger,  16  Phlla. 
12;  Richards  v.  Donaughey.  13 
Phlla.  514;  Ferris  v.  Carlton.  S  Phlla. 
549;  Vansant  v.  Lunger,  15  WklyNC 
549;  Moyer  v.  Kellogg,  1  WklyNC  134. 
Contra  Hall  ,v.  KInts.  2  Pa.  Dist.  616, 
13  Pa.  Co.  24;  Boyd  v.  Llppencott,  2 
Pa.  Co.  685;  Miller  v.  Smith.  2  Pear- 
son 265;  Bom  v.  Zimmerman,  8  Phlla. 
233;  Chase  v.  Lennox,  8  WklyNC 
487. 

S.  C. — Fleming  v.  Byrd.  78  S.  C. 
20.  68  SE  965. 

S,  D. — Finch  V.  Arraatrong,  9  S.  D. 
255.  68  NW  740. 

Tenn. — Lowensttne  v.  Gillespie,  6 
Lea  641;  Lester  v.  Cummlngs,  8 
Humphr.  886;  Fbster  v.  Hall,  4 
Humphr.  846. 

Tex. — Barbee  v.  Holder.  24  Tex 
226:  Wright  v.  Ragland,  18  Tex.  289: 
Caldwell  V.  Haley.  3  Tex.  317;  White- 
more  V.  Wilson.  1  Tex,  TTnrep.  Cas. 
213;  QoIdsoU  votaw,  1  Tox.  Unrep. 
Cas.  90. 

VL — Boardman  v,  Blckford.  2  Aik. 
346. 

Va. — Clinch  River  Mineral  Co.  v. 
Harrison,  91  Va.  122,  21  SE  660. 

W.  Va.— Elkins  Nat.  Bank  v.  Sim- 
mons. 67  W.  Va.  1,  49  SB  893;  Lively 
V.  Southern  Bldg.,  etc.,  Aaaoc,,  46 
W.  Va.  180.  83  SE  93;  Altmeyer  v. 
Caulfleld,  37  W.  Va.  847,  17  SE  409; 
Cosner  v.  Smith,  36  W.  Va.  788,  15 
SE  977:  Ruhl  v.  Rogers.  29  W.  Va. 
779,  2  SK  798;  Sandheger  v.  Hosey.  26 
W.  Va.  221. 

Wis. — Barth  v.  Burnham,  105  Wis. 
548.  Pi  NW  809:  Anderson  v.  Webe. 
58  Wla.  615.  17  NW  426;  Malret  v. 
Marrlner.  34  Wis.  582;  Oliver  v. 
Town,  28  Wla.  328;  Klenk  v. 
Schwalm,  19  Wis.  111. 

Wyo. — C.  D.  Smith  Drug  Co.  v. 
Casper  Drug  Co.,  5  Wyo.  610,  40  P 
979,  48  P  818;  Cheyenne  First  Nat. 
Bank  T.  Swan.  S  Wyo.  3S6,  88  P 
743. 

[a]  A  Mf*  no*  1>  to  aWfl*  >r 
ths  wordB  the  lawmaker  has  seen  fit 
to  use,  so  that  no  clause,  sentence, 
or  word  shall  he  superfluous,  void, 
or  insignificant.  Altmeyer  v.  Caul- 
fleld, 37  W.  Va.  847,  17  SE  409. 

[b]  SnffloiMit  ptlnuk  fade. — An 
amdavlt  simply  setting  forth  a 
grojnd  for  the  attachment  In  the 
language  of  the  statute  Is  prima 
facte  sufficient  to  authorise  Its  Issue, 
hut  must  be  supported  by  competent 
proof  when  challengred  by  the  posi- 
tive oath  of  defendant.  Hilton  v. 
Ross,  9  Nebr.  406.  2  NW  862. 

40.  Ida.— Knutsen  v.  Phillips,  16 
Ida.  267.  101  P  696. 

Ind. — Fairbanks  v.  Lorlg,  4  Ind. 
A.  451,  29  NB  452. 

Kan.— Ferguson  v.  Smith,  10  Kan. 
398. 

Ky.— Lynn  v.  Stark,  6  KyL  6fi«. 

N.  T.— Buell  v.  Van  Camp,  119  N. 
Y.  160,  28  NE  B88. 

Oh. — Harrison  v.  Sing,  9  Oh.  St 
888 

[a]  ninstration. — An  affldavlt  set- 
ting forth  that  plaintiff  has  sus- 
tained damages  to  an  extent  named, 
because  of  breach  by  defendant  of  a 
certain  contract,  ana  that  defendant 
Is  a  nonresident,  shows  plaintiff  en- 
titled to  a  writ  of  attachment,  un- 
der Code  Civ.  Proc.  (1902)  S  248. 
where  the  complaint  slates  a  cause 
of  action  for  breach  of  contract  as 
set  forth  In  the  affidavit,  although 
the  facts  are  mixed  up  with  allega- 


tions appropriate  to  a  different  cause 
of  action.  Fleming  v.  Byrd,  78  S. 
C.  20,  68  SE  966. 

[b]  SDUttfttsdal  ififf  I  wlitns  i 
Where  the  statute  provided  for  the 
issuanoe  of  attachments,  upon  an 
affidavit  stating  that  defendant  "has 
disposed  of  his  property  [in  whole 
or  in  part]  with  intent  to  defraud," 
etc..  It  was  held  that  the  omission 
of  the  words  "In  whcle  or  In  part." 
In  an  affidavit  otherwise  complying 
with  the  statute,  was  an  Immaterial 
defect.  Stelnam  v.  Gahwiler,  (Tex. 
Civ.  A.)  30  SW  472. 

[c]  I^aagnag*  held  eaaivaleikt  to 
that  of  stittats^d)  Where  the  title 
of  the  action,  prefixed  as  a  head- 
ing to  the  affidavit  characterises 
plaintiff  as  "receiver,  etc.,"  and  then 
the  affiant,  without  so  further  char- 
acterizing himself,  swears  that  he 
"Is  the  plaintiff  In  the  above-en- 
titled action"  and  that  "defendant 
in  the  said  action  is  Indebted  to 
him,"  there  Is  sufficient  compliance 
with  the  statutory  requirement  that 
the  affidavit  shall  show  "that  the  de- 
fendant Is  Indebted  to  the  plaintiff." 
O'Conor  v.  WItherby.  112  Cal.  38.  44 
P  840;  O'Conor  v.  Roark.  108  Cal. 
178,  41  P  466.  (2)  Where  the  stat- 
ute requires  the  affidavit  to  q)eclfy 
the  amount  of  the  Indebtedness  "over 
and  above  all  legal  setoffs  or  coun- 
terclaims" and  the  language  of  the 
affidavit  is  "over  and  above  all  legal 
setoffs  and  counterclaims,"  there  la 
not  such  a  departure  from  the  stat- 
utory requirement  as  will  make  the 
affidavit  Ineffectual,  O'Conor  v. 
WItherby,  supra;  O'Conor  v.  Roark. 
supra.  (3)  An  affidavit  stating  that 
the  debt  has  not  been  secured  by  a 
pledge  "upon  personal  property"  suf- 
ficiently complies  with  a  i^tatute 
using  the  word  "or*  instead  of 
"upon."  O'Conor  v.  WItherby.  supra, 
(4)  A  statute  requiring  the  affiant  to 
make  oalh  that  he  "knows  or  Is  cred- 
ibly Informed  and  verily  believes" 
that  defendant  Is  a  nonresident  is 
satlsfled  by  an  averment  that  "de- 
fendant is  not  a  clttsen  of  the  state 
and  doth  not  reside  therein.  Is  In- 
debted." etc.  Gunby  v.  Porter,  80 
Md.  402,  31  A  324.  (5)  An  affidavit 
which  states  that  defendant,  "as  this 
deponent  has  good  reason  to  believe, 
has  disposed  of  his  property,"  etc.. 
Is  sufficiently  positive  In  Its  allega- 
tions "that  he  has  good  reason  to 
believe"  the  facts  stated  as  the  stat- 
ute requires.  Nlcolls  v.  Lawrence, 
30  Mich.  395.  (6)  A  statement  that 
deponent  "has  good  reason  to  be- 
lieve that  defendant  has  absconded," 
etc.,  is  equivalent  to  an  averment 
that  "he  does  believe,"  etc.  Massey 
V,  Scott.  49  Mo.  278.  (7)  A  positive 
statement  of  the  amount  "due."  In- 
stead of  showing,  as  the  statute  re- 
quires, the  amount  that  affiant  "be- 
lieves he  ought  to  recover."  Is  suffi- 
cient. Sleet  V.  Williams.  21  Oh.  St. 
82.  (8)  Under  Code  Civ.  Proc.  !  207, 
providing  that  a  warrant  of  attach- 
ment mav  be  Issued  upon  an  affidavit 
stating  that  a  cause  of  action  exists 
against  defendant,  and  specifying  the 
amount  of  the  claim  and  the  grounds 
thereof,  an  affidavit  stating  that  de- 
fendant is  Indebted  to  plaintiff  In  a 
certain  sum,  and  that  a  cause  of 
action  in  favor  of  plaintiff  and 
against  defendant,  grounded  on  cer- 
tain described  notes,  exists,  and  that 
defendant  Is  not  a  resident  of  the 
state,  but  is  the  owner  of  certnln 
described  real  estate  therein.  Is  suf- 
ficient to  authorize  the  issuance  of 
a  warrant  of  attachment.  German- 
town  Trust  Co.  V,  Whitney.  19  S.  D. 
108,  108  NW  304.  (9>  A  statute  re- 
quiring that  the  affidavit  state  "that 
the  claim  Is  believed  to  be  Just"  and 
"to  the  best  of  affiant's  belief,  that 
the  defendant  is  converting."  ts  sub- 
stantially compiled  with  where  the 
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ing  with  the  language  ot  the  statute,^^  and  the 
omission  of  any  word  which  the  statute  makes  essen- 
tial is  fatal." 

If  perjnzy  cannot  be  assigned  upon  the  affidavit 
it  will  not  be  sufficient  even  though  it  is  in  the  exact 
language  of  the  statute.*" 

165]  (2)  Ai&davitB  on  Knowledge— (a)  In 
OeneraL  It  is  a  better  practice  and  always  desir- 
able that  affiant  should  state  his  means  of  knowl- 
edge, notwithstanding  positive  statements,  and  this 

affiant  swears  "that  the  claim  Is  be- 
lieved to  be  Just"  and  "that  the  de- 
fendant is  converting."  Clinch  River 
Mineral  Co.  v.  Harrison,  91  Va.  122, 
21  8E  S60. 

47.  Tanner,    etc.,    Eftiglne   Co.  v. 
Hall.  22  Fla.  i91. 

[a]  Zrfuigiutf*  hM  aot  eqaiTalent 
to  that  o1  statute. — (1)  An  allegation 
that  "the  defendant  .  .  ,  has  left  the 
state  .  .  .  with  Intent  to  cheat  and 
defraud  his  creditors"  Is  not  equiva- 
lent to  charging.  In  the  language  of 
the  statute,  that  defendant  "has  ab- 
sconded or  concealed  himself."  Sev- 
ern V.  aiese.  8  N.  D.  523.  72  NW  922. 
(2>  A  statement  that  plaintiff 
"should  recover"  Is  not  equivalent  to 
a  statement  that  ho  Is  "entitled"  to 
recover,  the  statutory  language,  and 
the  affidavit  Is  therefore  InsufTlclent. 
Sommers  v.  Allen,  44  W.  Va.  120,  28 
SE  787. 

48.  Sommers  v.  Allen,  44  W,  Va. 
120,  28  SB  787  (holding  that,  where 
the  statute  required  the  affidavit  to 
state  that  plaintiff  was  "Justly"  en- 
titled to  recover  the  amount  speci- 
fied, the  omission  of  the  word 
"Justly"  was  a  fatal  defect  and  could 
not  be  cured  by  amendment). 

48.   Miller  v.  Munson,  34  Wis.  679. 

17  AmR  461. 
80.  Iowa. — ^Batea  v.  Roblnaon,  8 

Iowa  XI S. 

La. — Bergh  v.  Jayne,  7  Mart.  N.  S, 
609. 

Mo. — Johnson  v.  Ollkeson,  81  Mo. 
SS;  Gllkeson  v.  Knight.  71  Mo. 
403. 

N,  T. — N.  Daln's  Sons  Co.  v. 
Thomas  McNally  Co.,  137  Anp.  DIv. 
8S7,  122  NTS  9S4  {atC  85  Misc.  161, 
119  NTS  625];  Steele  v.  R.  M.  Gllmour 
Mfg.  Co.,  77  App.  Dlv.  199,  78  NTS 
1078;  Hayden  v.  Mulllns,  76  App. 
Dlv.  69.  78  NTS  553;  James  v.  Slg- 
nell,  60  App.  Dlv.  75,  «9  NTS  680; 
Martin  v.  Aluminum  Compound  Plate 
Co.,  44  App.  Dlv.  412.  60  NTS  1010; 
Lacker  v.  Dreher,  88  App.  Dlv.  75, 
65  NTS  979;  Wallace  v.  Baring.  21 
App.  Dlv.  477.  48  NTS  692;  Shuler  v. 
Blrdsall.  etc.,  Mfg.  Co.,  17  App.  Div. 
228,  45  NTS  725;  Lehmaler  v.  Buch- 
ner,  14  App.  Dlv.  263,  43  NTS  438; 
Tucker  v.  E3.  L.  Goodsell  Co.,  14  App. 
Dlv.  89,  43  NTS  460;  Randolph  v. 
Susquehanna  Water-Power,  etc,  Co., 
12  App.  Div.  479,  42  NTS  411;  Bel- 
mont V.  SiRua  Iron  Co.,  12  App.  Dlv. 
441,  42  NTS  122;  Hoormann  v.  Cli- 
max Cycle  Co.,  9  App.  Dlv.  579,  41 
NTS  710  [afC  17  Misc.  734,  40  NTS 
1067,  26  NYClvProc  26,  S  NTAnnCaa 
201:  Hanson  v.  Marcus,  8  App.  Dlv. 
818.  40  NTS  961:  Marine  Bank  v. 
Ward,  45  Hun  395;  Claflln  v.  Sllberg, 
4  SUv.  Sup.  11,  8  NTS  667;  Commer- 
cial Wood,  etc.,  Co.  v.  Northampton 
Portland  Cement  Co.,  41  Misc.  242,  84 
NTS  38;  Talntor  v,  Charles  Beseler 
Co.,  33  Misc.  720,  68  NTS  980  [aff 
62  App.  Div.  617  mem,  71  NTS  1149 
mem];  Poster  v.  Rogers,  31  Misc.  14, 
64  NTS  652;  Weehnwken  Wharf  Co. 
V.  Knickerbocker  Coal  Co.,  24  Misc. 
683,  53  NTS  982  [rev  22  Misc.  559, 
768  mem,  49  NTS  1001,  1150  mem]; 
Herman  v.  Bailey,  20  Misc.  94,  45 
NTS  88;  Einstein  v.  Climax  Cycle  Co., 

18  Misc.  88,  41  NTS  837,  3  NTAnnCas 
203  [aff  13  App.  Dlv.  624  mem,  42 
NTS  1124  mem];  Lee  v.  Co-operative 
L.,  etc.,  Aasoc,  2  NTS  864  [app  dism 
113  N.  Y.  642  mem,  21  NE  414  mem]; 
McVlcker  v.  Campanlnl,  2  NTS  577 
(aft  2  SUv.  Sup.  238.  6  NTS  577]; 


has  been  held  necessary  in  many  eases,  especially 
where  the  affidavit  is  by  a  third  person."*'  So,  an 
affidavit  which  avers  the  facts  as  affiant's  own  per- 
sonal knowledge  does  not  prove  such  of  the  aver- 
ments as  relate  to  transactions  with  which  affiant 
was  not  apparently  connected."* 

Personal  observation  not  neoetsary.  The  knowl- 
edge required  by  law  in  affidavits  on  attachment  is 
not  necessarily  upon  the  personal  obserrstion  of 
the  afOantf^'  and  if  the  instruments  in  question  an 


Lampkin  v.  Douglass.  10  AbbNCas 
342,  63  HowPr  47.  See  Becker  v. 
Bevlns,  108  NTS  144. 

Oh. — ^Phelps  V.  Wetherby,  8  Oh. 
Dec.  <Reprlnt)  206,  4  WklyLOaa  885. 

Contra  Matthal  v.  Conway,  8  App. 
(D.  C.)  45  (holding  that  If  affiant 
states  of  his  own  knowledge  that 
defendant  Is  indebted  to  plaintiff  It 
Is  unnecessary  that  the  facts  consti- 
tuting such  knowledge  should  be 
stated).  Jones  v.  Leake,  19  Miss. 
591. 

"The  mere  averment  of  facts  as 
upon  personal  knowledge  is  not  suf- 
ficient unless  circumstances  are 
stated  from  which  the  Inference  can 
fairly  be  drawn  that  the  affiant  has 
personal  knowledge  of  the  facts 
which  he  avers."  Hoorman  v.  Cli- 
max Cycle  Co.,  9  App.  Div.  579,  584, 
41  NTS  710  (aff  17  Misc.  734.  40 
NTS  1067,  26  NYClvProc  25,  8 
NTAnnCas  201,  and  quot  James 
Slgnell,  60  App.  Dlv.  75,  69  NTS  680, 
32  NTClvProc  88]. 

"Primarily  an  application  for  a 
warrant  of  attachment  should  be 
based  on  legal  evidence.  Hearsay 
evidence  is  substituted  therefor  only 
In  cases  of  necessity,  and  the  courts 
have  been  strict  where  such  neces- 
sity exists  that  the  source  of  the 
evidence  he  given  as  well  as  the  rea- 
son why  primary  evidence  Is  not  fur- 
nished." Oumbes  v.  Hlcka,  116  App. 
Dlv.  120.  121,  101  NTS  741,  ISO  X.  T. 
532  mem,  88  NB  112S  mem]. 

[a]  ZUastratlcnub— (1)  where  an 
affidavit  for  a  warrant  of  attach- 
ment because  of  defendant's  non- 
residence  was  made  on  the  personal 
knowledge  of  plaintiff,  without  al- 
leging that  plaintiff  knew  defendant 
or  had  ever  had  any  dealings  with 
him,  or  other  facts  showing  plaln- 
tlfTs  knowledge,  the  order  granting 
the  writ  must  be  vacated.  James  v. 
Signell.  60  App.  Div.  76.  69  NTS  680, 
32  NYClvProc  38.  (2)  Where  plain- 
tiff alleged  that  false  representations 
as  to  the  financial  condition  of  a 
railroad  company  were  made  by  the 
directors  thereof  to  Influence  the 
market  value  of  the  stock,  and  that, 
relying  thereon,  she  purchased  stock 
in  the  company,  but  at  the  time  the 
statements  were  made  she  was  a 
stranger  to  the  corporation  and  Its 
affairs,  and  In  her  affidavit  for  at- 
tachment of  defendant's  property  she 
alleged  that  the  latter  was  a  director 
of  the  company  and  took  an  active 
part  In  promulgating  the  statements 
complained  of  and  knew  them  to  be 
false,  it  was  held  that,  as  plaintlfTs 
relation  to  the  corporation  was  not 
such  as  to  import  a  personal  knowl- 
edge by  her  of  the  matters  alleged 
in  her  affidavit,  the  latter  was  In- 
sufficient as  proof  of  such  matters 
on  motion  to  vacate.  Wallace  v. 
Baring,  21  App.  Dlv.  477,  48  NTS 
692.  ( 3  >  The  requ  Iremen  t  that  an 
affidavit  must  state  circumstances 
from  which  It  can  be  fairly  Inferred 
that  affiant  had  personal  knowledge, 
as  averred  in  the  affidavit,  of  mat- 
ters therein  recited  Is  not  satisfied 
by  an  affidavit  showing  that  affiant 
resided  In  a  locality  .different  from 
that  in  which  such  matters  occurred. 
Shuler  v.  Blrdsall.  etc.,  Mfg.  Co.,  17 
App.  Div.  228,  45  NYS  725.  (4>  An 
affidavit  by  an  officer  of  a  corpora- 
tion suing  for  goods  sold,  which 
avers  that  the  corporation  made  the 
sale  and  extended  credit  to  the  buyer 


on  the  strength  of  his  false  state- 
ment  of  his  financial  condition  fur- 
nished by  him  to  a  commercial 
agency  and  by  It  to  the  corporation, 
but  which  falls  to  show  that  aniant 
had  any  personal  knowledge  that  the 
buyer  made  the  statement  attributed 
to  him,  and  which  Is  not  accom- 
panied by  an  affidavit  of  any  ageni 
of  the  commercial  agency  as  to  the 
rendering  by  the  buyer  of  the  state- 
ment. Is  Insufficient  on  which  to  base 
an  attachment  Becker  v.  Bevlns,  191 
NYS  144. 

[b]  Where  the  aflaat  Is  • 
stnuifer  to  tbm  tzaiuMwtloa  tsrolved 
(1)  In  the  suit  his  statements  on  per- 
sonal knowledge  are  Insufficient  un- 
less the  means  by  which  his  knowl- 
edge was  obtained  are  set  forth  or 
he  is  shown  to  have  been  In  a  posi- 
tion to  know.  Commercial  Wood, 
etc,  Co.  V.  Northampton  Portland, 
etc..  Cement  Co.,  41  Misc.  242,  84 
NYS  88  talC  87  App.  Dlv.  633  mem,  84 
NYS  1121  memj.  (2)  "Where  the 
affiant  did  not  himself  participate  In 
the  transaction  which  Is  the  sub- 
ject of  his  averments  there  must  be 
something  to  show  that  he  actually 
did  have  knowledge;  otherwise  the 
averments  are.  In  effect,  merely  upon 
information  and  belief,  and  the  mind 
of  the  judge  must  then  be  satisfied 
as  to  the  rMiabUity  and  sufflclency  of 
the  sources  whence  the  statement  of 
the  cause  of  action  la  drawn.  No 
matter  how  emphatic  the  assertion  ot 
knowledge,  the  teat  always  Is.  could 
the  afllanL  on  the  papers  submitted, 
have  had  knowledge.  This,  I  take  It, 
Is  the  sense  of  the  rule  laid  down  In 
Crowns  v.  Vail,  61  Hun  204,  200,  4 
NTS  324.  and  often  reiterated  in  this 
department  that  'statements  In  affi- 
davits will  be  presumed  to  have 
been  made  on  personal  knowledge, 
unless  stated  to  have  been  on  Infor- 
mation and  belief,  and  unless  It  ap- 
pears affirmatively  and  by  fair  in- 
ference that  they  could  not  have 
been  made  on  such  knowledge.' " 
Poster  V.  Rogers.  31  Misc.  14.  iS.  64 
NTS  652. 

[c]  AllldaTtt  bj  agnt  as  to 
amount  due. — An  affidavit  made  by 
the  attorney  or  agent  of  plaintiff,  and 
which  states  positively  the  amount 
due,  need  not  state  the  sources  or 
means  of  Information.  Rice  v.  Mor- 
ner,  64  Wis.  599,  25  NW  668;  Ander- 
son v.  Wehe,  68  Wis.  615,  17  NW 
426. 

[d]  statutory  lMigiuur*^-An  affi- 
davit In  attachment  made  by  plaln- 
titTs  attorney  Is  auffldent  If  the 
facts  are  positively  stated  In  tha 
language  of  Rev.  Codes  (1905)  |l 
6941-694S,  It  being  unnecessary  tluit 
the  affiant  shoulo  disclose,  in  addi- 
tion thereto,  that  he  possessed 
sonal  knowledge  of  such  facta.  F. 
Mayer  Boot,  etc.,  Co.  v.  Ferguson,  IT 
N.  D.  102,  114  NW  1091,  U  LRANB 
1126  and  note. 

[e]  Snfllotenor  of  positiT*  allem- 
tion.  If  the  existence  of  the 
KTOunds  upon  which  the  attachment 
Is  asked  for  Is  made  to  appear  by 
positive  allegation,  the  omission  of- 
speclflc,  partfcular  facts  and  circum- 
stances tending  to  establish  the 
ground  Is  Immaterial.  Purman  v. 
Walter.  IS  HowPr  <N.  T.>  348. 

81.  Tucker  v.  E.  L.  Goodsell  Co.. 
14  App.  Dlv.  89.  43  NTS  460.  4 
NYAnnCas  86. 

SS.   Ladenburg  v.  Newfoundland 
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in  bis  possession  the  assertion  of  knovledffe  is  not 
unfounded,  but  is  sueh  as  is  contemplated  by  the 
statnte." 

[\  166]  (b)  Fresimiptions;  Actual  knowledge 
my  be  presomed,  as  where  from  the  circumstances 
it  appears  that  ^ant  has  such  knowledge  or  the 
circumstances  are  such  that  knowledge  can  be  in- 
ferred,'* where  the  relation  of  affiant  to  the  par- 
ties or  to  the  transactions  is  sueh  as  to  warrant  an 
inference  of  personal  knowledge,*"  or,  in  some 
states,  in  the  absence  of  a  statutory  requirement 
that  affiant  shall  state  whether  or  not  the  averments 
of  the  affidavit  are  based  on  direct  knowledge,  or 


on  information  and  belief."" 

An  nndualified  allegation  of  facts  may  give  rise 
to  an  implication  of  personal  knowledge,'^  where 
the  affiant  has  the  means  of  knowledge;''^  hut  such 
a  statement  will  not  be  sufficient  if  it  is  apparent 
that  affiant 's  relation  to  the  parties  or  to  the  trans- 
action is  not  such  as  to  import  personal  knowledge 
or  it  appears  affirmatively,  or  by  fair  inference, 
that  they  could  not  have  been  and  were  not  made 
on  such  knowledge."* 

[$  167]  (3)  Affidavits  on  Information  and  Belief 
— (a)  In  General.  Generally,  where  the  ground 
upon  which  the  attachment  is  sought  is  of  such  a 


Commercial  Bank.  6  App.  Dlv.  219, 
3i  NTS  119;  Foster  v.  Kogers,  81 
Misc.  14.  64  NTS  652. 

53.  Ijadenburg  v.  Newfoundland 
Commercial  Bank,  5  App.  Dlv.  S19, 
39  NTS  119:  Poster  v.  Roccra,  31 
Mlac.  14,  64  NTS  652. 

[a]  irna«r  W^otlaU*  lutrn- 
mtaXm  Imw  !S  112,  323,  824,  in  an 
action  on  certified  checks  by  an  as- 
alKnee  thereof  for  value,  plaintiff  Is 
entitled  to  state  the  facts  appear- 
ing  on  the  face  thereof  In  an  affi- 
davit for  ton  attachment  as  of  his 
personal  knowledge.  McMahon  v. 
RoMvilte  Trusi  Co.,  159  App.  Dlv. 
640.  144  NTS  841. 

54.  James  v.  SIgnell.  60  App.  Div. 
7S.  69  NTS  680;  Anthony  v.  Fox,  53 
App.  Dlv,  200.  65  NTS  806  [rev  SO 
Misc.  637.  64  NTS  2751:  Martin  v. 
Aluminum  Compound  Plate  Co.,  44 
App,  Dlv.  412,  60  NTS  1010;  Einstein 
T.  Climax  Cycle  Co..  13  App.  Dlv.  624, 
42  NTS  1124:  Buh!  v.  Kill.  41  Uun 
II;  Elnateln  v.  Climax  Cycle  Co.,  18 
Mlac  88,  41  NTS  8S7,  3  NTAnnCaa 
203  [aff  13  App.  Div.  624  mem.  42 
NTS  1124  mem];  Globe  Tarn  Mills  V. 
Bllbronich.  2  Miac.  100,  21  NTS  2. 

[a]  XUnstratloiis. — ( 1 }  An  affi- 
davit for  an  attachment,  made  by 
one  of  plaintiffs  who  were  partners, 
ts  presumed  to  have  been  made  on 
personal  knowledge,  as  It  relates  to 
a  matter  of  Arm  business,  and  can- 
not i>e  assailed  by  affidavit  to  the 
effect  that  affiant  could  not  Ijave  liad 
personal  knowledge  of  the  facts  to 
which  he  deposed.  Ladenburg  v. 
Commercial  Bank,  6  App.  Dlv.  219. 
39  NTS  119.  (2>  An  attachment 
affidavit  on  personal  knowledge  that 
defendant,  for  value,  made  and  de- 
livered his  note,  whereby  he  prom- 
ised to  pay  a  given  sum  on  a 
certain  day,  that  the  payees  in- 
dorsed the  note  to  plaintiff  who  pur- 
chased the  same,  and  ttiat  he  Is  now 
the  owner  and  bolder  thereof,  and 
allegJns  nonpayment,  etc.,  sufficiently 
alleges  a  causd  of  action,  without  a 
mtement  of  the  means  of  plaintifTs 
knowledsa  of  the  facts,  with  the 
rronnds  of  his  Information  and  be- 
lief, although  plaintiff  was  not  a  di- 
rect actor  in  the  giving  of  the  note, 
since  the  statements  la  the  affidavit 
indicate  that  he  could  and  did  have 
personal  knowledge,  Foster  v. 
Rogers,  31  Misc.  14,  64  NTS  652. 

fb]  Xb  rsspeot  to  an  allegatloa  of 
BoaresldsiMS,  the  implication  of 
knowledge  is  not  necessarily  strong- 
in  the  case  of  an  actor  or  partlcl- 
psnt  than  In  the  case  of  an  apparent 
■tranger  to  the  transaction.  Foster 
V.  Rogers.  31  Misc.  14,  64  NTS  652. 

SB.  Hay-den  v.  Mulllns,  76  Add. 
Dlv.  6ft.  78  NTS  B63;  Hoormann  v.  Cli- 
max Cycle  Co.,  9  App.  Dlv.  579.  41 
KTS  710;  l^adenburg  v.  Commercial 
Bank.  6  App.  Div.  219.  89  NTS  119; 
Naaon  Mtg.  Co.  v.  Craft  Refrlgerat- 
Inf  Mach.  Co.,  81..Hun  578,  30  NTS 
U31:  American  Exch.  Nat.  Bank  v. 
Volsln.  44  Hun  (N.  T.)  85:  Marine 
Nat.  Bank  T.  Ward,  85  Hun  (N.  T.) 
MS;  Oeduld  v.  Baltimore,  etc.,  R.  Co.. 
TO  Ulss.  496,  127  NTS  817;  Tellow 
I^e  Co.  Atlantic  Lumber  Co.,  21 
Misc.  164.  47  NTS  79  [aff  22  App. 
Dtv.  629  mem,  60  NTS  1136  mem]; 
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Globe  Tarn  Mills  v.  Bilbrough,  2 
Misc.  100,  21  NTS  2  [aff  19  NTS  176, 
22  NTClvProo  186,  28  AbbNCas  426]; 
Raymond  v.  Oanss.  18  NTS  609; 
Orlbbon  v.  Oanss,  18  NTS  608;  Ham- 
ilton V.  Steck.  10  NTS  177  [aff  6 
NTS  831];  Lee  v.  La  Compagnte  Unl- 
verselle,  etc..  2  NTSt  612;  Rice  v. 
Morner.  64  Wis.  699,  26  NW  668; 
Anderson  v.  Wehe,  68  Wis.  616,  17 
NW  426. 

[a]  nioatration. — A n  affidavit  that 
affiant  was  the  duly  authoriced 
agent  of  plaintiff,  followed  by  a  posi- 
tive recital  of  the  facts  on  which  it 
was  claimed  that  plaintiff  h;id  a 
cause  of  action,  and  a  statement  that 
the  transaction  out  of  which  the 
cause  of  action  arose  was  had  with 
the  agent,  but  without  expressly 
stating  that  afHant  was  the  agent,  1» 
sufficient  to  show  that  affiant  bad 
personal  knowledge  of  the  Aetm 
stated.  Hanson  v.  Marona,  8  ApV. 
Div.  SIS.  40  NTS  961. 

Sb]  VvsnunptlaB  of  kaowMlffs^ 
The  relation  to  a  bank  of  Its  vice 

firesldent  Is  dearly  such  that  the 
nference  of  knowledge  can  fairly  be 
drawn.  National  Shoe,  etc..  Bank  t. 
New  Tork  L.  Ina,  etc.,  Co.,  S3  App. 
Div.  629  mem,  6S  NTS  360.  (2)  And 
the  same  la  true  of  the  cashier  of  a 
bank.  Merchants'  Nat.  Bank  v.  Co- 
lumbia Spinning  Co.,  fiS  NTS  1109. 
(3)  Where  the  affiant  Is  the  secre- 
tary and  treasurer  of  plaintiff  cor- 
poration, and  swears  to  the  sale  and 
delivery  of  the  goods  of  his  own  per- 
sonal knowledge,  the  affidavit  is  suf- 
ficient, although  it  does  not  in  terms 
state  that  he  was  an  officer  of  the 
corporation  at  the  time  the  goods 
were  sold.  Anthony  v.  Fox,  63  App. 
Div.  200,  66  NTS  806  [rev  80  Misc. 
637.  64  NTS  273], 

[c]  Asalned  olaim^ — In  an  ac- 
tion on  two  demands,  one  of 
which  had  accrued  personally  and 
the  other  bad  been  assigned,  both 
being  for  services  rendered,  the  posi- 
tive affidavit  of  plaintiff  was  held 
sufficient.  It  appearing  that  plaintifTs 
employment  continued  during  nearly 
the  whole  of  the  time  during  which 
the  assigned  demand  accrued.  HUl  v. 
Knickerbocker  fSectrlc  Light,  etc., 
Co.,  14  NTS  617,  21  NTCIvProc  141. 

[d]  Ofloer  of  tntdliur  oosperatloa. 
— No  presumption  will  arlae  as  to 
the  personal  knowledge  of  the  presi- 
dent of  a  trading  corporation.  Man- 
ufacturers' Nat.  Bank  v.  Hall,  60  Hun 
466,  16  NTS  208,  21  NTCivProc  131 
[aff  129  N.  T.  663  mem,  30  NE  66 
mem]. 

56.  Simpson  v.  McCarty,  78  Cal. 
176,  20  P  406,  12  AmSR  37;  NicoUa 
V.  Lawrence,  30  Mich.  395. 

67.  Wielar  v.  Garner,  4  App.  (D. 
C.)  329;  Hoorman  v.  Climax  Cycle 
Co.,  9  App.  Dlv.  580.  683,  41  NTS 
710;  Crowns  v.  VaU,  61  Hun  204.  4 
NTS  324;  Foster  v.  Rogers,  31  Misc. 
14,  64  NTS  662.  See  also  James  v. 
Richardson,  39  Hun  399;  Doctor  t, 
Schnepp,  7  NTCivProc  144. 

[a]  niaatratlon. — An  allegation  in 
an  affidavit  on  personal  knowledge 
that  plalntlfF  knows  defendant,  and 
that  he  Is  a  nonresident  and  resides 
In  a  certain  town  In  an  adjoining 
state,  la  aufflolent  to  base  the  Infer- 


ence of  satisfactory  knowledge  of 
nonresidence,  although  plaintiff  was  a 
stranger  to  the  original  transaction 
out  of  which  the  action  arose.  Fos- 
ter v.  Rogers,  31  Misc.  14,  64  NTS 
668. 

[b]    "An  allMratlon  of  non-resi- 

denoe,  when  made  by  a  principal  in 
the  transaction,  as  here,  and  not  by 
his  assignee,  is  presumed  to  be  made 
on  knowledge,  and  is  sufficient  proof 
(though  standing  alone)  of  the  fact 
to  sustain  an  attachment.  Cole  v. 
Smith,  84  App.  Div,  600,  82  NTS 
982;  Hayden  v.  Mulllns,  76  App.  Dlv. 
.69,  78  NTS  553;  Anthony  v.  Fox.  53 
App.  Div.  200,  65  NTS  806;  American 
Trading  Co.  v.  Bedouin  Steam  Nav. 
Co.,  48  Misc.  624.  96  NTS  271;  Foster 
v.  Rogers.  31  Misc.  14.  64  NTS  662. 
This  is  especially  true  where  there 
are  no  denying  affldavit&  Meraereau 
v.  L.  K.  HIrsch  Co.,  103  NTS  677; 
Campbell  v.  Elmalle,  115  App.  Div. 
385,  100  NTS  783."  Oeduld  v.  Balti- 
more, etc.,  R.  Co..  70  Ulso.  495,  497, 
187  NTS  817. 

[c3  uaUM  stated  to  he  on  in- 
fonnattim  and  IMlsf  statements  and 
affidavits  will  be  presumed  to  have 
been  made  on  personal  knowledge. 
Patterson  v.  Delaney,  14  NTB  100,  20 
NTCivProc  427. 

[d]  sisproTlKir  k&owledga«— De- 
fendant will  not  l>e  allowed  to  come 
into  court  and,  without  denying  the 
truth  of  the  facts  alleged,  show  bv 
proof  aliunde  that  the  affiant  could 
have  had  no  personal  knowledge  of 
them.  Ladenburg  V.  Newfoundland 
Commercial  Bank,  B  App.  Dlv.  219, 
39  NTS  119. 

58.  Talntor  v.  Charles  Beseler  Co.. 
33  Misc.  720,  68  NTS  980  [aff  62  App. 
Div.  617  mem,  71  NTS  1149  mem]; 
Globe  Tarn  Mills  v.  Bilbrough,  2 
Mlac.  100,  21  NTS  2. 

59.  Lacker  v.  Dreher,  38  App.  Div, 
75,  56  NTS  979;  Wallace  v.  ^Eirlng, 
21  App.  Dlv.  477,  48  NTS  692;  Tucker 
V.  B.  L.  Goodaell  Co.,  14  App.  Div. 
89,  43  NTS  460,  4  NTAnnCas  86; 
Hoormann  v.  Climax  Cycle  Co.,  9 
App.  Div.  579,  41  NTS  710  Taff  17 
Misc.  734,  40  NTS  1067,  26 
NTClvProo  26,  3  NTAnnCas  201]; 
Ladenburg  v.  Commercial  Bank,  5 
App.  Dlv.  219.  S»  NTS  11»;  Xahle  v. 
Huller.  67  Hun  144,  11  NTS  26; 
Crowns  v.  Vail.  61  Han  204,  4  NTS 
824 ;  James  v.  Richardson,  39  Hun 
<N.  T.)  399;  Kelderhouse  v.  McGarry, 
82  Misc.  365.  143  NTS  741;  N.  Daln's 
Sons  Co.  V,  Thomas  McNally  Co.,  65 
Misc.  161.  119  NTS  625  [aff  137  App. 
Dlv.  867,  122  NTS  964];  Talntor  v. 
Charles  Beseler  Co.,  33  Misc.  720.  68 
NTS  980  [aff  62  App.  Dlv.  617  mem. 
71  NTS  1149  mem];  Globe  Tarn  Mills 
V.  Bilbrough,  2  Mlac.  100.  21  NTS  2; 
National  Broadway  Bank  v.  Barker, 
16  NTS  75;  Thomas  v.  Dickinson,  11 
NTS  436;  Thomas  v.  Dickinson,  33 
NTSt  786;  Doctor  v.  Schnepp,  T 
NTCivProc  144,  2  HowPrNS  62;  El- 
lison V.  Bernstein,  60  HowPr  145 
[aff  23  Hun  148  mem]. 

[a]  FosltlTe  allentlons  of  non- 
resldenoe  by  one  having  no  acquaint- 
ance with  defendant  or  knowledge  of 
facts  Inconsistent  with  residence  are 
Insufficient.  Beckermann  v.  Chambers, 
47  Mlso.  289,  96  NTS  914. 
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character  as  to  admit  of  definite  statements  respect- 
ing its  existence,  the  allegations  relative  thereto 
must  set  out  such  facts  and  circumstances  as  may 
be  necessary  to  establish  the  ground  relied  on  posi- 
tively and  unequivocally  and  not  simply  on  informa- 
tion and  belief,'"  although  if  sufllcient  is  shown  to 
authorize  the  issue  of  an  attachment  other  state- 
ments on  information  and  beUef  may  be  disregrarded 


as  immaterial.'^  In  a  number  of  jurisdictions,  how- 
ever, the  statutes  or  the  practice  permit  of  an  afS- 
davit  based  on  information  and  belief,  especially 
where  the  circumstances  are  such  that  it  is  not  prac- 
ticable to  secure  an  affidavit  based  upon  positive 
knowledge." 

Wliera  the  itatnte  prescribw  tite  form  in  which 
the  belief  of  the  affiant  may  be  stated,  there  innst 


60.  Ark. — Landfalr  v.  Lowman,  50 
Ark.  446,  8  SW  188;  Sannoner  v.  Ja- 
cobson,  47  Ark.  81,  14  SW  458;  Hell- 
man  V,  Fowler,  24  Ark.  235  £overr 
Heard  v.  Lowry,  5  Ark.  522]. 

Fla. — Robs  v.  Steen,  2*  Fla.  443. 

Ga. — Moore  v.  Nelll,  86  Ga.  186,  12 
SE  222;  Metnhard  v.  NeiH.  85  Ga.  265, 
11  SE  613;  Ennekln?  v.  Clay.  79  Ga. 
598.  7  SB  257;  Gazan  v.  Royce,  78 
Oa.  612,  3  SB  753;  Krutlna  v.  Cul- 
pepper, 75  Ga.  802:  Horn  t.  Gutoer 
Mre.  Co..  72  Ga.  897;  Chronicle,  etc. 
v.  Kowland,  72  Oa.  196:  Brown  v. 
Masstnan,  71  Ga.  859;  Neat  v.  Gor- 
don. 60  Ga.  112;  Stowera  v.  Carter. 
28  Oa.  361;  Deupree  v.  Eisenach,  9 
Ga.  598.  Contra  OInnis  v.  Bacon, 
Dudl.  19S  (decided  prior  to  the  act 
of  1856.  under  which  the  foregoing 
decisions  were  made). 

III.— Archer  v.  Claflln,  31  HI.  306; 
Booth  V.  Rees,  26  111.  45;  Dyer  V. 
Flint,  21  111.  80.  74  AmD  73;  White  v. 
Wilson,  10  111.  21;  Brandenburg  v. 
Malcolm.  102  111.  A.  302;  Syndicate 
des  Cultivators,  etc.  v.  Currle,  72 
111.  A.  122;  Prins  v.  Hlnchllff,  17  111. 
A.  163;  Adams  v.  Merrltt.  10  111.  A. 
275;  Winkler  v.  Barthel,  6  III.  A. 
Ill;  Crayne  v.  Walls,  2  111.  A. 
674. 

Kan.— Campbell  v.  Hall,  McC.  6S. 
Ky.— Williams  v.  Martin,  1  Uetc. 
4Z. 

La. — Reding  v.  Ridge,  14  La.  Ann. 
36. 

Minn.— Ely  v.  Titus,  14  Minn.  125; 
Murphy  v.  Purdy,  13  Minn.  422;  Mor- 
rl8:>n  V.  Lovejoy,  6  Minn.  183;  Plerae 
V.  Smith,  1  Minn.  82. 

N.  T. — Taylor  Packing  Co.  v.  Bo- 
Iltho,  162  App.  Dlv.  555,  147  NTS 
661:  Jonasson  v.  Herrlck,  126  App. 
IMv.  827.  Ill  NTS  69;  Httner  v. 
BoutUler,  67  Hun  203.  22  NTS  64: 
Farley  v.  Shoemaker,  49  Hun  606,  1 
NTS  729;  Bennett  v.  Edwards,  27 
Hun  S52;  Sickles  v.  Sullivan,  6  Hun 
669;  Cadwell  v.  Colntte.  7  Barb. 
258:  St.  Amant  v.  De  Beizcedon. 
6  N.  T.  Super.  703;  Kelderhouse  v. 
McQarry,  82  Mlac.  365,  143  NTS  741; 
Wilson  V.  Puritan  Steamship  Co..  58 
Mlac.  317,  110  NTS  914;  Monette  V. 
Chardon,  16  Misc.  165,  37  NTS  2; 
Houck  Mfg.  Co.  V.  Standard  Screw 
Products  Co.,  149  NTS  975;  Llchen- 
steln  V.  Lorge.  137  NTS  1;  Bernhard 
V.  Cohen.  56  NTS  271  [afC  27  Misc. 
794.  68  NTS  363];  White  V.  Goodson 
Type  Casting,  etc.,  Mach.  Co..  34 
NTS  797,  24  NTClvProc  411;  Nor- 
folk, etc.  Hosiery  Co.  v.  Arnold.  18 
NTS  910:  Brown  v.  Keogh.  14  NTS 
915;  McCuIloh  v.  Aeby,  9  NTS  361; 
Hill  V.  Bond.  22  HowPr  272;  Matter 
of  Biles.  7  HUl  187;  Matter  of  Faulk- 
ner. 4  Hill  698:  Ex  p.  Haynes.  18 
Wend.  611;  Smith  v.  Luce,  14  Wend. 
237:  Gilbert  v.  Tompkins.  2  Edm. 
Sel.  Cas.  232,  CodeRepNS  16  faff  12 
Barb.  2661.  See  also  l>e1aney  v. 
Bouse,  91  App.  Div.  437.  86  NTS  880. 
But  see  contra  Morgan  t.  Avery,  7 
Barb.  656  [afC  2  CodeRep  121];  Cam- 
mann  T.  Tompkins,  2  Edm.  Sel.  Cas. 
227.  CodeRepNS  12  Caff  12  Barb. 
2651. 

N,  D. — Hemmi  v.  Orover,  18  N.  D, 
678.  120  NW  561. 

Oh. — Garner  v.  White.  23  Oh.  St. 
192 

Pa. — Simons  v,  Hickman.  24 
WklyNC  92;  Curwensvllle  Mfg.  Co.  v. 
Bloom,  10  Pa.  Co.  295. 

R.  I. — Greene  v,  Tripp,  11  R.  I. 
424. 

S.  C. — Wando  Phosphate  Co,  v. 
Rosenberg,  31  S.  C.  801.  9  SE  969; 


Kerchner  v.  McCormac,  26  S.  C.  461; 
Ivy  V.  Caston,  21  S.  C.  583;  Claussen 
V.  FuUz.  IS  S.  C.  476;  Brown  V.  Mor- 
ris, 10  S.  C.  467. 

S.  D. — Deering  v.  Warren.  1  S.  D. 
35,  44  NW  1068. 

Tex. — Sydnor  v.  Totham,  6  Tex. 
189 

Va.— Clowser  v.  Hall,  80  Va,  864; 
Sublett  V.  Wood.  76  Va.  318. 

W.  Va. — Roberts  v.  Burns.  48  W. 
Va.  92,  35  SB  922:  Sandheger  v.  Ho- 
sey,  26  W.  Va.  221. 

See  Newman  v.  Hexter,  11  D.  C.  88. 

"Information  and  belief  cannot 
supply  the  place  of  a  poaltlve  alle- 
gation that  the  defendant  'la  Indebt- 
ed,' or,  that  he  Is  non-resident." 
Dyer  v.  Flint,  21  lU.  89.  88,  74  AmD 
73  [quot  Syndicate  dea  Cultivators, 
etc  V.  Currle,  72  III.  A.  122], 

"The  affidavit  fcfr  an  attachment 
must  allege  the  several  matters  nec- 
essary to  authorize  the  writ.  In  posi- 
tive and  unequivocal  terms,"  Syn- 
dicate des  Cultivators,  etc.  v,  Currle, 
72  III.  A.  122,  123. 

"A  statement  upon  belief  only,  un- 
accompanied by  showing  as  to 
whether  such  belief  Is  founded  upon 
knowledge  or  information,  cannot  be 
accepted  as  a  substitute  for  positive 
averment."  Syndicate  des  Cultivat- 
ors, etc  V.  Currle,  72  III.  A.  122,  124. 

[a]  Intent  to  defiraud  cr«aitots^~ 
Under  the  Pennsylvania  act  of  1836. 
requiring  the  affidavit  to  state  facts, 
the  creditor  must  swear  that  defend- 
ant absconded  with  intent  to  defraud 
his  creditors  as  distinguished  from 
hU  own  belief  In  such  intention. 
Slmona  v.  Hickman,  24  WklyNC  (Pa.) 
92. 

[b]  Complaint  ▼•rlflad  on  Infor- 
mation Mid  tMllsf. — A  complaint 
which  alleged  the  making  of  an 
agreement  between  defendant  and  a 
third  person  for  the  rendition  of 
services  by  the  latter  to  the  former,  in 
the  manufacture  of  articles,  that  the 
third  person  performed  the  services 
and  delivered  the  articles,  that  the 
agreed  price  has  been  paid  only  In 
part,  and  that  the  third  person  has 
assigned  to  plaintiff  the  claim  under 
the  agreement,  unsupported  by  the 
proof  except  the  usual  verification  on 
information  and  belief,  does  not  Jus- 
tify the  Issuance  of  an  attachment 
against  defendant,  under  Code  Civ. 
Proc.  !fi  635,  636,  requiring  plalntfrr 
to  show  by  affidavit  a  speclned  fact 
to  entitle  him  to  an  attachment.  Hll- 
born  v.  Pennsylvania  Cement  Co.,  146 
App.  Div.  442,  129  NTS  957. 

[c]  Wonresldence  as  a  ground  for 
attachment  should  be  stated  as  a 
fact.  An  averment  that  "affiant  be- 
lieves .  .  .  that  defendant  Is  a  non- 
resident of  the  state"  Is  not  a  suffi- 
cient statement  of  that  fact  to  give 
jurisdiction  under  Rev.  St.  S  5522 
(Laning  Rev.  St.  fi  9061)  against 
lands  of  a  nonresident  defendant. 
Gilbert  v.  Burke,  30  Oh.  CIr.  Ct. 
686. 

[di  Afldavn  OB  taaiisf  InMmlar 
mtrely. — An  affidavit  made  on  belief 
and  not  positively  la  merely  Irregu- 
lar, and  not  void,  and  the  Irregularity 
may  be  waived  by  failure  to  object. 
Landfalr  v.  Lowman.  50  Ark,  446.  8 
SW  188 

[e]  in  molLlmn  the  affidavit  for 
an  attachment  In  an  action  of  tort 
must  be  made  upon  the  personal 
knowledge  of  the  affiant.  McCroa  v. 
Russell.  100  Mich.  S75.  68  NW  lllK. 

61.  Allen  v.  Meyer,  7  Daly  (N.  T.) 
229;  Patterson  v.  Delaney.  14  NTS 


100.  20  NTClvProc  427;  Steele  v.  Ra- 
phael. 13  NTS  664. 

[a]    Matement    In  verUUtatdos^ 

Where  an  affidavit  states  all  the  nec- 
essary facts  positively  as  of  afllani's 
own  knowledge,  a  statement  In  the 
verification  thereto  that  "so  far  as 
the  same  are  matters  of  Informatton 
he  verily  believes  them  to  be  true" 
Is  mere  surplusage.  Pltklns  v.  Bovd. 
4  Greene  (Iowa)  255.  See  also  Lanier 
v.  Houston  City  Bank.  9  NTClvProc 
161. 

__ea.  Fla.— Zlnn  v.  DsialynakI,  11 
Fla.  697. 

Ind. — McNamara  v.  Bllle.  14  InA 
516;  Reed  v.  Kentucky  Bank.  5 
Blackf.  227. 

Ky. — Fuqua  v.  Farmers',  etc.  Ntt 
Bark.  36  SW  545.  18  KyL  101. 

La, — Dinkelsplel  v.  New  Albany 
Woolen  Mills.  46  La.  Ann.  576.  15  8 
282:  Walker  v.  Barrelli,  32  La.  Ann. 
467;  Clements  v.  Casslly.  2  La.  Ana 
567. 

Md. — Boarman  v.  Patterson,  I  Gill 
372. 

Mich. — Nicolls  V.  Lawrence,  SO 
Mich.  395;  Macumber  v.  Beam.  !! 
Mich.  395.  Contra  Anonymous,  1 
Mich.  N.  P.  118. 

Mo. — Tufts  V,  Volkening.  51  Mo.  K. 
7  laff  122  Mo.  681,  27  SW  622.  and 
foil  Allen  V.  Ray.  96  Mo.  542.  10  StV 
153].  But  compare  Bray  v.  McClury. 
56  Mo.  128. 

N.  M.— Leitenadorfcr  v.  Webb,  1  N. 
M.  34. 

N.  C. — Hess  V.  Brower.  76  N.  C 
428:  Gashlne  v.  Baer.  64  N.  C.  108. 

Pa. — Boyd  V.  LIppencott,  2  Pa.  Co. 
686,  44  Legint  46. 

S.  C, — Wando  Phosphate  Co.  v.  Ro- 
senberg. 31  S.  C.  801,  9  SB  969;  My- 
ers V.  Whiteheart,  24  S.  C.  196. 

Tenn. — Phlpps  v.  Burnett.  96  Tern. 
176.  S3  SW  925  [app  Alabama  Bank 
V.  Berry.  2  Humphr.  442,  and  disi 
Nelson  v.  Fuld,  89  Tenn.  466.  14  SW 
1079] ;  Leater  v.  Cummlngs,  8 
Humphr.  384. 

See  F.  Mayer  Boot,  etc.,  Co,  v.  Fer- 
guson, 17  N.  D.  102.  114  NW  1091,  14 
LRANS  1126. 

[a]  ninstration^— An  affidavit  for 
an  attachment  which  states  posi- 
tively the  fact  of  the  Indebtedness, 
and  the  amount  "as  near  as  de- 
ponent can  estimate  'the  same."  is 
sufficient,  although  made  by  an  agent 
of  plaintiff.  The  affiant  must  be  un- 
derstood as  speaking  from  his  own 
knowledge  as  to  the  fact  of  the  In- 
debtedness, and  the  qualifying  clause 
must  be  construed  as  limiting  only 
the  statement  of  the  exact  amount 
thereof;  and  this  the  statute  permits 
to  be  thus  stated.  Nicolls  v.  Iaw- 
fence,  30  Mich.  396. 

[b]  rrandnlent  nature  of  aaalrB- 
mant. — ^While  under  ordinary  circam- 
stances  a  supporting  affidavit  will 
not  be  sufficient  which  merely  states 
the  witness's  belief  of  the  existence 
of  a  fact,  yet.  In  a  ease  where  the 
basis  of  an  attachment  was  an  as- 
algnment  for  the  benefit  of  creditors, 
an  affidavit  of  the  attorney  of  the 
attaching  creditor  stating  that  In  his 
opinion  the  assignment  was  fraudu- 
lent was  held  sufficient.  Ctssell  v. 
Johnston.  4  App.  (T>.  C.)  S35. 

[  c  1  Statement  as  to  amoimt  of 
olalm. — Under  the  statute  relating  to 
attachments  before  Justices  of  the 
peace,  which  requires  merely  a 
statement  of  the  amount  of  the 
claim,  an  affidavit  saying  that  afllant 
"believes"  plaintiff  ought  to  recover 
a  certain  sum  Is  sufflclently  positive. 
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be  a  snbstantial  compliance  with  saeh  form,  or  the 
affidavit  will  be  insufficient."^ 

Where  the  source  of  information  is  an  affidavit 
made  in  a  legal  proceeding,  it  has  been  held  not  nec- 
essary that  an  affidavit  on  information  and  belief 
ahoold  state  that  affiant  believes  the  informa- 
tion." 

[%  168]  (b)  Sonrces  of  Information  and  Grounds 
of  Belief — aa.  In  General.    In  an  affidavit  on  in- 


Kesler  v.  Lapham.  46  "W.  Va.  2flS,  S3 
SE  2S9. 

[d]  7Mrta   othar  than  IndaliM- 

SMfl. — The  requisite  facts  except  the 
fact  of  indebtedness  may  be  shown 
on  information  and  belief  as  well  in 
a  case  where  the  debt  Is  not  due  as 
under  the  statutes  relatlnir  to  at- 
tachments generally,  Mosher  v.  Bay 
Clr.  Jud^.  108  Mich.  603,  66  NW 
384. 

[e]  Af«nta  and  attoriMya^Where 

the  statute  places  no  restrictions  on 
an  affidavit  made  by  an  agent  or  at- 
torney. It  has  been  held  sufflclent  for 
him  to  swear  "to  the  best  of  his 
knowledge."  Walker  v.  Barrelll,  82 
La.  Ann.  467;  Bridges  v.  Williams,  1 
Marl.  N.  S.  (La.)  98. 

[f]  K«awms  sltovld  1m  jdv«  for 
not  presenting  a  positive  affidavit  in- 
stead of  one  made  on  information 
ind  belief.  Dols  v.  Atlantic,  etc.. 
Transp.  Co.,  S  NTCivProc  162. 

8S.  Delaplain  v.  Armstrong,  21  W. 
Va.  211. 

ta]  mMteatioM^a)  Where  the 
statute  requires  plaintiff  to  swear 
that  he  "verily  believes,"  an  affldavit 
"to  the  best  of  his  knowledge  and 
belief  was  Insufficient.  Stadler  v. 
Parmlee,  lO  Iowa  2S.  (2)  Where  the 
statute  requires  affiant  to  swear  to 
the  best  of  his  knowledge  and  be- 
lief, an  affldavit  that  the  debt  Is  due, 
as  affiant  believes,  is  Insufficient. 
Bergh  V.  Jayne,  7  Mart,  N.  S.  <I>a.> 
609.  (3)  A  statement  that  affiant 
knew  or  believed  did  not  comply  with 
a  statutory  requirement  that  the  affi- 
davit should  be  made  on  the  knowl- 
edge or  belief  of  plaintiff,  and  an 
affldavit  stating  the  knowledge  of 
affiant,  or  that  he  had  good  reason 
to  believe,  was  not  a  compliance  with 
a  requirement  that  the  affldavit 
should  state  what  plaintiff  knew  or 
believed.  Dean  v.  Oppenheimer,  25 
Md.  368.  f4>  An  affidavit  alleging 
merely  "that  It  la  the  belief  of  the 
affiant"  was  not  a  aiifllclent  compli- 
ance with  a  statute  authorizing  at* 
Cachment,  where  there  was  a  Kood 
reason  to  believe  that  the  debtor 
was  about  to  dispose  of  hfs  prop- 
erty fraudulently.  8tevenson  v. 
Robblns,  5  Mo.  18.  (6)  A  statement 
that  amant  "thinks"  Is  not  the 
equivalent  of  the  statement  required 
l7  statute  that  affiant  "believes." 
Rlttenliouse     Harman,  7  W.  Va.  380. 

e^  I^evy  T.  Goldstein.  18  Misc. 
«3>,  43  NTS  774.  Contra  Brewster  v. 
Van  Camp.  8  NTS  588. 

6B.  Mich. — ^Byles  v.  Rowe,  64 
Mich.  B22,  31  NW  463;  Hunt  v.  Strew, 
IS  Mich.  S6R.  ,    ^  „ 

N.  T. — Murphy  v.  Jack.  142  N.  T. 
«5,  36  882,  40  AmSR  590  [rev 

7«  Hun  366.  27  NTS  802];  Steuben 
County  Bank  v.  Alberger,  78  N.  T. 
252:  Mowry  v.  Sanborn.  65  N.  T.  581; 
Calmon  Asbestos,  etc..  Works  v.  As- 
b*st-UTid-Oummlwerke.  141  App. 
DIv.  198,  126  NTS  120;  N.  Daln's 
Sons  Co.  V.  Thomas  McNally  Co.,  137 
App.  DIv.  867.  122  NTS  964  [aff  65 
Misc.  161.  119  NTS  625];  Cousins  v. 
Schl  feh  t  er,  135  App.  DIv.  779,  119 
NTS  899;  Brandly  v.  American  But- 
ter Co..  130  App.  DIv.  410.  114  NTS 
SJ6  frev  60  Misc.  647,  112  NTS  10301; 
Onmhes  V.  Hicks,  116  App.  DIv.  120. 
101  NTS  741  [aff  190  N.  T.  532  mem, 
*3  NE  J125  mem];  Lewis  v.  Tlndel- 
Morrla  Co.,  109  App.  Div.  509,  96 
NTS  576:  Mexico  City  Banking  Co. 
T.  Hclntyre,  105  App.  DIv.  492.  94 
NTS  167;  Delaney  v.  Bouse,  91  App. 


DIv,  437,  86  NTS  880;  J.  H.  Mohl- 
man  Co.  v.  Landwehr.  87  App.  DIv. 
83,  83  NTS  1073;  Steele  v.  R.  M.  Gil- 
mour  Mfg.  Co..  77  App.  DIv.  199,  78 
NTS  107f;  Railings  v.  McDonald.  76 
App.  DIv.  112.  78  NTS  1040;  Hayden 
v.  Mullina,  76  App.  DIv.  69,  78  NTS 
553;  Doheny  v.  Worden,  75  App.  DIv. 
47,  77  NTS  959;  Sixer  v.  Hampton, 
etc.,  R.,  etc.,  Co.,  67  App.  DIv.  647, 
73  NTS  1019;  Barrell  v.  Todd.  65  App. 
Div.  22,  72  NTS  527:  Delafleld  v.  J. 
K.  Armsby  Co.,  62  App.  Div.  262,  71 
NTS  14;  Hunt  v.  Robinson,  62  App. 
Div.  539,  65  NTS  386;  Hawkins  v. 
Pakas,  39  App.  Div.  506,  67  NTS  817: 
Smith  V.  Holt,  37  App.  Div.  24,  66 
NTS  731;  Haskell  v.  Osborn,  S3  App. 
DIv.  127,  53  NTS  361;  Wallace  v. 
Baring,  21  App.  Div.  477,  48  NTS 
692;  Merchants'  Nat.  Bank  v.  Colum- 
bia Spinning  Co.,  21  App.  Div.  383. 
47  NTS  442:  Shuler  v.  Blrdsall,  etc.. 
Mfg.  Co..  17  App.  Div.  228,  45  NTS 
725;  Lehmaier  v.  Buchner.  14  App. 
DIv.  268,  43  NTS  4S8,  4  NTAnnCas 
82;  Hoormann  V.  Climax  Cycle  Co.,  9 
App.  Div.  579,  41  NTS  710:  Hooslck 
~  .lis  First  Nat.  Bank  v.  Wallace,  4 


Fal  __.  _ 

App.  DIv.  882,  38  NTS  851;  Bverltt  V. 
Park,  88  Hun  868.  84  NTS  827;  Em- 

8 Ire  Warehouse  Co.  v.  Mallett,  84 
[on  661,  82  NTS  861;  Hltner  v. 
Boutlller,  67  Hun  203,  22  NTS  64; 
Kokomo  Straw-Board  Co.  v,  Inman, 
58  Hun  89,  6  NTS  888;  Crowns  v. 
Vail,  61  Hun  204,  4  NTS  324  [aff  2 
NTS  218];  Buhl  v.  Ball.  41  Hun  61; 
James  v.  Richardson.  39  Hun  399; 
Marine  Nat.  Bank  v.  Ward,  36  Hun 
396;  Crlbben  v.  Schlltinger,  30  Hun 
248 ;  Genln  v.  Tompkins.  12  Barb. 
265.  CodeRepNS  12;  Cadwell  v.  Col- 
gate, 7  Barb.  258:  Claflin  v.  Sllberg, 
4  Sllv.  Sup.  11.  8  NTS  557;  Appleton 
v.  Speer,  67  N.  T.  Super.  119,  6 
NTS  511;  Kelderhouse  v.  McGarry,  82 
Misc.  365,  143  NTS  741;  Bodlne  v. 
Bodine,  79  Misc.  434.  140  NTS  118; 
Pettit  V.  U.  S.  Motor  Co..  77  Misc. 
277,  186  NTS  260.  3  NTClvProcNS  9; 
Wilson  V.  Puritan  Steamship  Co.,  58 
Misc.  317,  110  NTS  914*  American 
Trading  Co.  v.  Bedouin  Steam  Nav, 
Co..  48  Misc.  624  mem.  96  NTS  271; 
Beckermann  v.  Chambers.  47  Misc. 
289.  95  NTS  914;  Lassen  v.  Burt.  46 
Misc.  582,  92  NTS  796;  Commercial 
Wood,  etc.,  Co.  V.  Northampton  Port- 
land Cement  Co.,  41  Misc.  242.  84  NTS 
88;  Talntor  v.  Charles  Beseler  Co., 
33  Misc.  780,  68  NTS. 980;  Foster  V. 
Rogers,  81  MIso.  14,  64  NTS  652: 
Acker  V.  Saynlsch,  25  Hlso.  415,  54 
NTS  987  [aff  8«  Hlsc  836.  66  NTS 
10251;  Weehawken  Wharf  Co.  v. 
Knickerbocker  Coal  Co..  24  Misc.  688, 
53  NTS  982;  Harroway  v.  Flint.  19 
Misc.  411,  44  NTS  836;  Klnsteln  v. 
Climax  Cycle  Co..  18  Misc.  88.  41 
NTS  837.  3  NTAnnCas  208  note; 
Mlnck  V.  Levey.  17  Misc.  315.  40 
NTS  348;  Nevada  Bank  v.  Cregan. 
17  Misc.  241,  40  NTS  1066;  Monette 
v.  Chardon,  16  Misc.  135,  87  NTS 
2:  Muller  V.  Hatch  Cutlery  Co..  12 
Misc.  202.  33  NTS  270;  Globe  Tarn 
Mills  V.  Bllbrough.  2  Misc.  100.  21 
NTS  2;  Kaplan  v.  Sohannon,  150 
NTS  444:  Becker  v.  Bevlns.  102  NTS 
144:  Boyd  V.  Miller.  34  NTS  1026; 
Newwitter  v.  Mansell.  14  NTS  506; 
Dickson  V.  Mayer,  12  NTS  359; 
Thomas  v.  Dickerson.  11  NTS  436; 
McCulloh  v.  Aeby.  9  NTS  861;  Lewis 
V.  Vail,  5  NTS  946;  Geneva  Non- 
Magnetic  Watch  Co,  V.  Payne,  5  NTS 
68;  Pride  v.  Indianapolis,  etc..  R. 
Co.,  4  NTS  16;  Strauss  t.  Seamen, 


formation  and  belief  it  must,  as  a  general  rule,  ap- 
pear that  affiant's  iaformation  was  derived  from  a 
competent  souroe,  that  is,  the  sources  of  information 
together  with  the  grounds  of  the  belief  must  be  dis- 
closed in  such  a  manner  as  to  enable  the  eourt  to 
decide  upon  the  probable  truth  of  the  statements 
and  the  authenticity  of  the  jurisdictional  facts."^ 
Accordingly,  the  names  of  third  persons  from  whom 
the  alleged  information  was  derived  should  be 

18  NTSt  740;  Jordan  v.  Richardson, 
7  NTCivProc  411;  Smith  v.  Fogarty, 
6  NTCivProc  366;  Dolz  v.  Atlantic, 
etc.,  Transp.  Co..  3  NTCivProc  162; 
Brewer  v.  Tucker,  13  AbbPr  76;  King 
V.  Southwlck,  66  HowPr  282;  Ellison 
v.  Bernstein,  60  HowPr  145  [aff  23 
Hun  148  mem];  Wentzler  v.  Ross.  59 
HowPr  897;  Claflin  v.  Baere.  57 
HowPr  78;  Skiff  v.  Stewart,  39 
HowPr  885;  Gilbert  v.  Tompkins. 
CodeRepNS  16,  2  Bdm.  Sel.  Cas,  232 
[aff  12  Barb.  265] ;  Cammann  v. 
Tompkins,  CodeRepNS  12,  2"  Bdm. 
Sel.  Cas.  227  [aff  12  Barb.  265]. 

N.  C. — Judd  V.  Crawford  Gold  Mln. 
Co.,  120  N.  C.  397,  27  SE  81  [foil 
Finch  V.  Slater.  152  N.  C.  155,  62  SE 
264].  But  compare  Hess  v.  Brewer, 
76  N.  C.  428,  429  (where  It  Is  said: 
"It    is    not    always    convenient  or 

firudent  to  state  the  source  of  one's 
nformation  in  the  affidavit,  yet  It 
may  be  a  sufficient  ground  of  belief 
to  authorize  the  Clerk  to  Issue  the 
warrant  of  attachment  If  the  affiant 
In  point  of  fact  had  received  no  such 
Information  and  had  no  reasonable 
grounds  for  his  belief  we  see  no  rea- 
son why  he  could  not  be  Indicted  for 
perjury  In  this  particular"). 

S.  C. — Ouckenhelmer  v.  Libbey.  42 
S.  C.  162.  19  SB  999;  Ketchin  v. 
Landecker.  32  S.  C.  165,  10  SE  936; 
Wando  Phosphate  Co.  v.  Rosenberg, 
31  S.  C.  301.  9  SE  969;  Kerchner  v. 
McCormac.  25  S.  C.  461;  Hyers  t. 
Whiteheart.  24  S.  C.  196:  Brown  T. 
Morris,  10  S.  C,  467. 

S.  D.— Peck  V.  Toland,  27  S.  D.  406. 
131  NW  402. 

Ont. — Upper  Canada  Bank  V.  Spaf- 
ford.  2  U.  C.  Q.  B.  O.  8.  878. 

Que. — Sherman  v.  McAuIey.  14  Que. 
Pr.  163. 

Sask. — Hole  v.  Simpson.  27  WestLR 
689,  6  WeatWkly  742. 

[B]  ZllnstratdonS:. — (1)  Where  an 
affldavit  for  attachment  set  out  aa  a 
cause  of  action  a  breach  of  warranty 
of  a  lot  of  automobile  tires,  claiming 
that  they  had  been  warranted  to 
stand  Ave  thousand  miles  wear,  while 
they  only  averaged  three  thousand 
miles,  it  was  held  that  this  was  a 
matter  of  information  and  belief, 
and.  under  the  statute,  facts  war- 
ranting this  belief  should  be  set  out, 
and  not  the  conclusion.  Calmon  As- 
bestos, etc..  Works  v.  AsbeBt-trnd- 
Gummiwerke,  141  App.  Div.  198,  126 
NTS  120.  (2)  Where  In  an  action 
for  breach  of  contract  the  verified 
complaint  stated  that  plaintiff  was 
Informed  and  1>elleved  that  thos<> 
with  whom  it  had  contracted  had 
acted  as  agents  for  defendant,  and 
not  for  themselves,  and  there  was  no 
affidavit  presented  tending  to  show 
any  fact  from  which  such  agency 
could  be  inferred,  nor  any  statement 
as  to  the  grounds  of  plaintiff's  belief, 
it  was  error  to  issue  an  attachment. 
Slzer  V,  Hampton,  etc..  R.,  etc.,  Co.. 
67  App.  Div.  547,  78  NTS  1019.  (3) 
In  an  affidavit  for  attachment  on 
the  ground  that  defendant  had  de- 
parted from  the  state  with  Intent 
to  defraud  his  creditors  and  to  avoid 
service,  plaintiff  averred  that  defend- 
ant had  80  departed  with  such  in- 
tent, but  did  not  state  on  what  his 
belief  was  founded-  and,  although  he 
stated  that  he  and  his  employees  had 
made  diligent  efforts  to  find  defend- 
ant, he  did  not  state  In  what  such 
efforts  consisted,  nor  what  his  em- 
ployees were  told  with  reference  to 
defendant,  who  told  them,  or  who 
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given,"  or  their  affidavits  presented  and,  where 
information  is  derived  from  books  or  papers  tbey 
should  be  produced,  if  practicable,  or,  if  not,  copies 
or  extracts  sbonld  be  furnished  with  appropriate 


reference  thereto." 

The  facts  stated  must  be  raffldsnt,  if  true,  to 
warrant  the  belief  that  the  ground  of  attaebment 
exists.** 


the  employees  were  that  were  told, 
although  he  averred  that  they  had 
been  Informed  that  defendant  had  so 
departed  from  the  state:  nor  did  he 
furnish  the  afBdavlts  of  the  em- 
ployees themselves,  or  of  the  per- 
sons who  Informed  them,  or  ^Ive  any 
reason  for  not  furnishing  them.  It 
was  held  that  such  affidavit  was 
fatally  defective.  Lassen  v.  Burt,  46 
Misc.  582,  92  NTS  796. 

{b]  XTo  xtrmuuptlou  of  kaowMlffs 
■risca  where  allegations  are  made  on 
Information  and  belief.  Hayden  v. 
Mullins,  78  App.  Dlv.  6»,  78  NTS  EE3. 

Icl  AflteTtt  kald  mmOm  om  feaowl- 
•dM^PlalntlfTa  affidavit  for  at- 
tachment, after  etatlnff  the  amount 
and  nature  of  his  elafm,  waa  aa  fol- 
lows: "That  your  amant  is  In- 
formed and  verily  believes  the  same 
to  be  true — that  defendant  has  de- 
parted from  this  state  with  Intent 
to  defraud  his  creditors,"  etc.  Plain- 
tiff waa  a  blind  man.  and  In  subse- 
quent affldavlts  explained  that  he 
could  not  read  and  write  and  had  to 
accept  the  statements  of  others  as  to 
the  amount  of  his  claim.  It  was 
held  that,  as  the  semicolon  showed 
that  the  averments  of  information 
and  belief  had  reference  only  to  the 
amount  of  the  claim,  the  affidavit 
was  not  insufficient  In  being  made 
upon  Information  and  belief,  without 
setting  out  the  sources  of  the  in- 
formation and  the  grounds  of  belief. 
Peck  V.  Toland,  27  S.  D.  406,  131  NW 
402. 

[d]  Information  aa  to  falluM  of 
alHMBiM  to  deatenato  person  for 
aUTioe. — ^Where  attachment  is  sought 
on  the  ground  that  defendant,  being 
an  absentee  and  having  been  continu- 
ously absent  for  aiz  months,  has  not 
made  a  designation  of  a  person  upon 
whom  summons  may  be  served  in  his 
behalf,  ft  crtiflcate  of  the  county 
clerk  that  he  has  failed  to  find  any 
such  designation  in  his  ofllce,  al- 
though not  In  aueh  form  as  to  be  ca- 
pable of  being  used  of  Itself  as  evi- 
dence, constitutes  a  auflldent  basis 
for  affiant's  assertion  of  belief  In  his 
affidavit.  Bnnla  v.  Undermeler,  98 
App.  Dlv.  375,  87  NTS  696. 

[e]  Information  from  written  ad- 
missions,^— ^An  affidavit  by  the  attor- 
ney of  a  nonresident  plaintiff  Is  suffi- 
cient if  It  appears  that  the  statement 
as  to  the  amount  and  nature  of  de- 
fendant's indebtedness  was  made 
upon  information  and  belief  derived 
from  the  written  admissions  of  de- 
fendant in  the  possession  of  affiant. 
Howell  v.  Kingsbury.  IB  Wis.  272. 

[f]  Abllitr  to  prove  matters  as 
alle^d,— In  Pennsylvania  an  affidavit 
upon  information  and  belief  must 
aver  an  ability  to  prove  the  matters 
as  alleged.  Ross  v.  Behrlnger.  21  Pa. 
Co.  260:  Simon  v.  Johnson,  7  Kulp 
(Pa.)  166. 

[g]  Information  by  telephone. — 
(1)  Although  an  attachment  may  be 
granted  on  an  affidavit  based  on  in- 
formation transmitted  by  telephone, 
It  must  appear  that  affiant  recognized 
the  voice  of  the  sender,  or  he  must 
Identify  the  informer  In  some  way. 
Murphy  v.  Jack.  142  N.  Y.  215.  36 
NB  882.  40  AmSR  590  frev  76  Hun 
fN.  T.)  SB6.  27  NTS  802].  (2)  In- 
formation derived  by  telephone  from 
a  person  whose  voice  waa  recognized 
is  not  competent  where  It  appear; 
that  the  statement  by  the  informant 
was  of  Itself  hearsay.  Andrews  it 
Schofleld,  27  App.  Dlv.  90,  60  NTS 
132 

[h]  In  Wyoming,  where  the 
ground  of  attachment  is  an  assign- 
ment of  property  with  intent  to  de- 
fraud creditors,  a  recital  in  the  lan- 
guage of  the  statute  that  "affiant 
has  good  reason  to  believe  and  does 


believe."  etc.,  without  stating  apecl- 
flett  facts,  is  sufficient.  But,  where 
the  ground  is  that  defendant  fraudu- 
lently contracted  the  debt  or  incurred 
the  obligation  sued  on,  an  allegation 
that  "affiant  has  good  reason  to  be- 
lieve and  does  believe,"  etc.,  without 
alleging  the  facts  upon  which  the 
affiant  bases  his  belief.  Is  Insufficient. 
Cheyenne  First  Nat.  Bank  v.  Swan,  S 
Wyo.  866,  28  P  748. 

66.  Acker  v.  Saynlsch,  25  Misc. 
415,  64  NTS  937  [aff  26  Misc.  886 
mem,  66  NTS  1025J. 

67.  Sin  stove  Works  v.  Scott,  <2 
App.  Dlv.  B«6,  71  NTS  181;  Pride  v. 
Indianapolis,  etc..  R.  Co.,  4  NTS  IB; 
Wallaeh  v.  SipplllI,  66  HowFr  (N. 
T.)  601;  Hatter  of  Bliss,  7  HUl  (N. 
T.)  187. 

[a]  Dat*  of  iBfomwata*  aflOaTtta, 

—A  Statement  by  plalntirrs  attor- 
ney that  the  aourees  of  affiant's  in- 
formation and  the  grounds  of  his  be- 
lief were  affidavits  filed  more  than 
five  weeks  previously  was  held  to  be 
Insufficient,  where  no  reason  was 
shown  for  not  producing  the  affi- 
davit of  plaintiff  and  it  was  not 
shown  that  the  condition  of  affaire 
might  not  have  changed  since  last 
filing.  Belden  v.  Wilcox,  47  Hun  (N. 
T.)  S81. 

[b]  ASdavlt  tnawtBdentlT  an- 
thentloated. — An  affidavit  in  attach- 
ment that  defendant  is  not  a  resi- 
dent of  the  state  but  resides  at  a 
certain  address  in  another  state,  as 
deponent  is  informed  by  one  whose 
affidavit  is  annexed.  Is  sufficient  to 
authorize  an  attachment,  although 
the  annexed  affidavit  Is  not  sufficient- 
ly authenticated  to  be  admissible  In 
evidence.  Mallon  v.  Rothschild,  38 
Misc.  8.  76  NTS  710. 

6&  Pride  v.  Indianapolis,  etc..  R. 
Co.,  4  NTS  IB  taff  116  N.  T.  663  mem, 
21  NB  1119  mem].  See  alao  Ennis 
V.  Untermyer,  93  App.  Div.  876,  87 
NTS  696. 

"  *Where  a  party  alleges  upon  In- 
formation and  belief,  and  states  that 
the  sources  of  his  information  are 
certain  writings,  the  court  Is  en- 
titled to  know  what  the  writings  are, 
in  order  to  see  whether  the  affiant 
Is  Justified  In  his  belief  or  not.' 
(Laaenburg  v.  Commercial  Bank. 
87  Hun  269.  276,  33  NTS  269 
[aff  146  N.  T.  406.  42  NE  643];  Bar- 
ren V.  Todd,  65  App.  Div.  22.  26,  72 
NTS  627)."  Gumbes  v.  Hlckes.  116 
App.  Div.  120.  121.  101  NTS  741  faff 
190  N.  T.  582  mem.  83  NE  1125 
mem]. 

[a]  An  affidavit  by  s  receiver  eon- 
talnlnr  general  statements  as  to  the 

effect  of  the  books  and  papers  of 
plaintiff  without  the  disclosure  of 
facts,  and  which  does  not  state 
enough  of  the  agreement  upon  which 
the  action  Is  based  to  enable  the 
court  to  determine  whether  or  not 
defendant  is  In  default,  is  insufficient. 
McCulIoh  V.  Aeby,  9  NTS  861. 

[b]  Correspondence  sad  t«l*> 
grams. — (1)  An  affidavit  by  a  third 
person  on  information  and  benef  de- 
rived from  correspondence  and  tele- 
grams received  from  plaintiff  Is  in- 
sufficient, where  the  correspondence 
is  not  set  out  and  only  copies  of 
some  of  the  telegrams  are  given 
(Barren  v.  Todd.  66  App.  Dlv.  22,  72 
NTS  627;  Stewart  v.  Lyman,  62  App. 
Div.  182.  70  NTS  936)  (2)  and  an  affi- 
davit alleging  as  a  source  of  Infor- 
mation and  belief  a  cablegram  re- 
ceived from  the  correspondent,  de- 
ponent's firm,  which  falls  to  state 
the  contents  of  the  cablegram,  la  In- 
sufficient (Laderburg  v.  Commercial 
Pank.  87  Hun  269.  33  NTS  821  [rev 
»4  Hun  503.  32  NTS  873.  24 
NYCivProe  234.  and  aff  146  N.  T. 
406,  42  NE  643}). 


[c]  Bxtraots  from  otlter  aJI. 
dSTitS. — (1)  Plaintiff  may  embody  in 
his  affidavit  extracts  from  an  affi- 
davit used  tn  attachment  proceed- 
ings against  the  same  defendant  bf 
other  parties,  where  neither  affiant 
nor  the  original  affidavit  can  be  pro- 
duced (Levy  V.  Goldstein,  18  Uisc. 
639.  43  NTS  774),  (2)  and  It  iB  suffi- 
cient to  refer  to  affidavits  presented 
on  the  application  and  ordered  on 
file  (Buell  V.  Van  Camp,  119  N.  T. 
160.  23  NE  538).  f3)  But  an  affidavit, 
the  material  allegations  of  which  are 
on  information  and  belief.  Is  Insufll- 
dent  where  the  source  of  Informa- 
tion la  In  affidavits  on  ftle  In  the 
court,  which  are  referred  to,  but  are 
not  quoted  from,  and  no  part  of  their 
contents  set  out.  so  that  the  court 
may  know  what  facts  are  stated 
therein.  Selser  Bros.  Co.  v.  Potter 
Produce  Co.,  77  Hun  313,  28  NTS 
428. 

[d]  Tele^ione  oosveraatioa  eoa- 
flrmed  by  letter., — An  attachment 
against  a  nonresident  cannot  prop- 
erly issue  on  complaint  and  affidavit 
made  on  information  and  belief,  de- 
rived from  a  telephone  conversation 
and  a  subsequent  letter  repeating  the 
substance  of  the  information  related 
over  the  telephone,  where  the  letter, 
which  was  in  the  affiant's  possession, 
was  not  presented.  Gumbea  v.  Hieka 
116  App.  Dlv.  120,  101  NTS  741  (aff 
190  N.  T.  582  mem,  88  NB  1126 
mem], 

69.  Baum  v.  Bell,  28  S.  C.  201,  6 
SE  485;  Kerchner  v.  McCormac.  26 
S.  C.  461;  Ivy  v.  Caston.  21  S.  C  583; 
Claussen  v.  Pultz.  13  S.  C  476. 

[a]  Statemwto  tff  third  porwms. 
— An  affidavit  merely  averring  that 
certain  persons,  not  parties  to  the  ac- 
tion, have  made  certain  statements 
to  affiant  concerning  defendant  does 
not  make  such  statements  evidence 
of  the  alleged  facts  thus  stated. 
Haskell  V.  Osborn,  S3  App.  Dlv.  127. 
B3  NTS  361.  «  NTAnnCaa  87. 

[b]  XBOWlsdr*  of  iBforauuMb— 
An  affidavit  Is  Insufficient  which  falls 
to  show  that  affiant's  Informants  had 
knowledge  of  the  facts  which  they 
communicated,  or  where  the  belief  of 
affiant  Is  founded  on  the  past  record 
of  defendant.  Nevada  Bank  v. 
Cregan,  17  Misc.  241,  40  NTS  1065. 

[c]  Befsrenoe  to  rstom  to  writ. — 
A  statement  that  defendant  has  left 
the  county  to  avoid  the  service  of 
summons  as  shown  by  the  return  of 
a  constable  to  the  writ  Is  sufficient. 
Webster  v.  Daniel.  47  Ark.  131.  14  SW 
550. 

fd]  Deposition  not  admlaaO)!*  In 
evidence  as  baals  of  belief. — Where 
an  affidavit  by  plaintiff  for  a  warrant 
of  attachment,  in  an  action  on  an 
assigned  claim,  as  to  the  cause  of 
action,  was  based  on  information  and 
belief  derived  from  a  statement  by 
his  assignor  tn  the' nature  of  a  depo- 
sition, authenticated  by  a  notary  pub- 
lic In  Massachusetts,  but  which 
could  not  be  used  as  an  affidavit  In 
the  courts  of  this  state,  the  informa- 
tion and  belief  were  competently  de- 
rived. Lewis  V.  Tindel-Morrls  Co., 
109  Aop.  Div.  509.  96  NTS  B76:  Mex- 
ico City  Banking  Co.  v.  Mclntyre, 
105  App.  Div.  492.  94  NTS  IST; 
Hawkins  v.  Pakas,  89  App.  Dlv.  SOS, 
67  NTS  817. 

[e]  Tor.  aonroaa  of  Infonurtton 
bsld  BvSelaBt  to  support  the  aver- 
ment of  Information  and  beliaf  se* 
Anthony  v<  FN>x,  63  App.  Dlv.  300,  CB 
NTS  806;  ICveritt  v.  Pirk.  88  Hon 
368.  84  NTS  827.  2  NTAnnCas  205; 
Mann  v.  Carter,  71  Hun  72.  24  NTS 
591;  Mlnck  v.  Levey,  17  Misc.  315,  40 
NTS  848;  Adams  v.  HUliard,  14  NTS 
126:  Matter  of  Bliss,  7  Hill  (N.  T.) 
187;  Oashlne  v.  Baer.  64  N.  C.  108; 


.  For  later  eaaasi  davslopmaaf  and  ttbrnagmt  in  the  law  see  cumulative  Annotations,  same  title,  Doce andnot 
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'  [S  169]  bb.  Ab  to  Intent  Intent  to  depart,  to 
remove,  or  to  dispose  of  property,  or  to  defraud 
creditors,  is  not  usually  the  subject  of  direct  or  posi- 
tive proof,  but  is  to  be  inferred  from  the  acts  and 
condact  of  the  debtor,  and  in  order  to  authorize 
Eueb  an  inference  there  must  be  appropriate  alle- 
gation of  such  facts,  circumstanees,  acts,  or  declara- 
tions as  will  enable  the  court  or  officer  to  judge 
vhether  or  not  such  an  intent  may  be  impUed,^^ 
and,  if  the  allegations  are  as  consistent  with  an 
honest  purpose  as  with  a  dishonest  intent,  an  attach- 
ment should  not  be  granted  on  mere  eonjeeture.^^ 

170]  (c)  ThTMiMiij  Konprodaction  of  Best 
Erideaca.  If  the  affidavit  of  the  informant  or  other 


Bonree  of  information  is  not  produced,  satisfactory 
reasons  should  be  given  for  the  failure  so  to  doJ^ 
But  if  the  inability  to  procure  the  t^timony  of  the 
informant,^^  or,  although  not  so  stated  in  terms,  the 
impracticability  of  producing  bis  affidavit  fairly  ap- 
pears from  the  moving  papers,  a  anffleient  ezeoBe  u 
presented.'* 

171]  (4)  Beference  to  Pleadings  or  Fapera" 
— (a)  In  OeneraL  Copies  of,  or  extracts  from,  the 
pleadings,  affidavits,  or  depositions  on  file  may  prop- 
erly be  considered  where  the  applicant  is  unable  to 
procure  the  affidavits  of  the  persons  who  made  the 
originals,'"  and  in  support  of  the  affidavits  presented 
on  the  ^)plieatian  the  conrt  may  consider  affidavits 


Cuckenhelmer  v.  Llbbey,  42  S.  C.  162. 
19  SE  999;  Sharp  v.  Palmer.  81  S.  C. 
444,  10  SE  98;  Roddey  V.  Erwin,  »1 
S.  C.  36,  9  SE  729:  Howell  v.  Kings- 
bury, 15  WlB.  272. 

[f]  AfidftTtt  Iwld  lanAolmt^ 
An  affidavit  is  fatally  defective  In 
that  the  allegations  of  fraud  are  on 
Information  and  belief,  where  Jt  al- 
leRea  that  defendant  is  about  to  dla- 
liose  of  her  property  with  Intent,  aa 
flfllant  believes,  to  defraud  her  cred- 
itors, and  that  the  grounds  of  belief 
nre  certain  atatementa  of  defendant's 
hucband  who.  as  affiant  la  informed 
and  believes,  ts  defendant's  duly  con- 
stituted ageat  for  the  tranBactlon  of 
all  her  business.  Harroway  v.  Flint, 
19  Ulac.  411.  44  NTS  S8&. 

[g]  ABAavita  ooBslstIv  m*r^ 
of  zaoltaXa  of  baanar  bm  to  the 
groands  thereof  are  insufficient  to 
mistatn  the  attachment.  Delaney  v. 
Bouse.  91  App.  Div.  437,  439,  8S  NTS 
880  (where  the  court  said:  "While 
some  latitude  must  be  allowed  In  the 
proof  of  fraudulent  Intent,  such  aa 
the  natural  difficulties  attendant 
upon  auch  proof  suggest.  I  am  unable 
to  find  any  authority  for  the  Issuance 
of  tbe  writ  of  attachment  where  the 
proof  of  esaentlal  facts  Is  aa  barren 
as  In  this  Instance").  _  _ 

m  U.  S. — Ely  V.  Hanks,  8  F.  Caa. 
No.  4,430,  1  WestLMonth  107  (con- 
struing Ohio  statute). 

Minn. — Morrison  v.  Ixivejoy,  6 
Uinn.  183. 

it.  J. — Kennedy  v.  CSiumar,  2«  N, 
J.  U  305. 

N.  T. — Bennett  v.  Edwarda,  27 
Hun  352;  Stevena  v.  Mlddleton.  26 
Hon  470;  Fulton  v.  Heaton,  1  Barb. 
551;  Ketchum  v,  Vidvard.  4  Thompa. 
&  C.  138;  Denzer  v.  Mundy.  28  N. 
y.  Super.  636;  St.  Amant  v.  De 
BeixcedOTi.  6  N.  T.  Super.  703;  Camp 
V.  TIbbetts,  2  E.  D.  Smith  20,  S 
CodeRep  46:  Kelderhouse  v.  McGarry. 
n  Mfsa.  865,  148  NTS  741;  Monette 
V.  Chardon.  16  Misc.  166,  37  NTS  2; 
Goldschmldt  v.  Herschom.  18  NTSt 
560;  Johnson  v.  Moaa,  20  Wend.  145. 

N.  C. — Judd  V.  Crawford  Gold  Mln. 
Co,  130  K.  C.  897.  27  SE  81  [foil 
Ftneh  v.  Slater,  162  N.  C.  166,  62  SE 

ok — thinlevr  v.  Behartz,  17  Oh.  St. 

M. 

8.  C — Ivy  T.  Caston,  21  S.  C  683. 
See  also  Roddey  v.  Erwtn.  81  S.  C. 
86,  9  SE  729;  Kerchner  v.  HeCormac. 
85  8.  C.  461;  Clauseen  v.  Fultz,  13 
a  C.  47«. 

Tenn. — McHaney  v.  (hawthorn,  4 
Hefsk.  508. 

W.  Va. — Sandheger  v.  Hoaey,  26  W. 
Vi,  221;  r>elaplaln  v.  Armstrong,  21 
W  Va.  211. 

bnt. — Wakefield  v.  Bruce,  6  Ont. 
Pr.  77. 

"A  creditor  may  have  knowledge 
of  atatementa  made  by  his  debtor  as 
to  hla  assets  and  llabllltiea.  He  may 
hare  knowledge  of  atatementa  made 
by  the  debtor's  represents tivps  or 
employees.  He  may  have  knowledge 
of  bis  debtor's  credit  In  the  business 
In  which  he  Is  engaged.  He  may 
have  some  knowledge  of  the  amount 
of  stock  a  debtor  Is  carrying,  but 
tltere   la   certainly  no  presumption 


that  every  creditor  has  personal 
knowledge  of  the  amount  of  the  aa- 
aeta  or  llabllltfea  of  a  debtor.  On 
the  contrary,  it  would  seem  that  no 
third  party  not  an  employee,  or 
havlne  some  confidential  relation  to 
a  business  firm,  could  poaatbly  have 
knowledge  of  the  exact  amount  of 
the  firm's  llabUItlea  or  Its  aaseta; 
and  when  auch  a  person  comes  Into 
a  court  of  justice  to  obtain  relief, 
which  is  baaed  upon  the  extent  of  a 
debtor's  assets  and  liabilities,  some- 
thing more  Is  required  than  that  he 
should  merely  swear  to  the  amount 
of  auch  assets  and  liabilities,  or 
swear  to  the  debtor's  Intentiona  In 
the  doing  of  certain  acta,  without 
showing  now  his  knowledge  is  ac- 
quired, or  upon  what  he  banea  his 
concluatona."  Lehmaler  v.  Buchner, 
14  App.  DIv.  263,  264.  43  NTS  438. 

[a]  AOAavlt  h«M  aufloisnt. — An 
affidavit  statlnr  that  plalntirr  be- 
lieves that  defendant  has  fraudu- 
lently conveyed  his  ppoperty  to  pre- 
vent the  collection  or  plalntlfrs  debt 
and  that  defendant  nas  Informed 
affiant  that  he  has  Sold  all  his  per- 
sonalty and  would  pay  when  he  got 
ready  Is  sufficient.  Bowera  v.  Beck, 
2  Nev.  139. 

tb]  "lUir"  d«Mrt^-An  allegation 
that  plalnllft  really  believes,  and  haa 
just  grounds  to  apprehend,  that  de- 
fendant "may"-  depart  from  the  state, 
etc..  la  Insufficient,  Bediny  t.  Ridge, 
14  La.  Ann.  36. 

[c1  Affidavits  hsld  insnffident— 
fl)  Under  a  statute  requiring  affiant 
to  declare  that  he  verily  believes, 
etc.,  an  affidavit  by  plaintlfTa  attor- 
ney that  to  the  best  of  plalntlfTs 
knowledge  and  belief  defendants  had 
disposed  of  the  whole  of  their  prop- 
erty with  Intent,  etc..  is  insufficient. 
Stadler  v.  Parmlee,  10  Iowa  23.  (2) 
An  affidavit  of  attachment,  stating 
that  when  affiant  called  at  defend- 
ant's atore  the  same  was  dosed,  that 
defendant  was  not  there  and  could 
not  be  found,  and  that  defendant's 
wife  aald  that  she  would  continue  the 
buslneaa  in  his  place,  all  other  mat- 
ters, including  the  fact  that  defend- 
ant had  absconded  In  consequence  of 
a  criminal  chargCL  being  stated  on  In- 
formation and  belief,  without  stating 
the  sources  of  Information  or  the 
grounds  of  bdlef.  Is  an  Insufficient 
showing  that  defendant  had  assigned 
or  disposed  of  his  property,  or  In- 
tended to  do  so,  with  intent  to  de- 
fraud, or  that  he  had  absconded  or 
kept  himself  concwled  with  such  In- 
tent.   Smith  V.  Holt,  S7  App.  Div.  24, 

55  NTS  731. 

71.  Bernhard  v.  (Tohen,  27  Misc. 
794,  58  NTS  363. 

72.  Steuben  County  Bank  v.  Al- 
berger.  78  N.  T.  252;  Yates  v.  North, 
44  N.  T.  271;  Sill  Stove  Works  v, 
Scott,  62  App.  Div.  666,  71  NTS  181; 
New  Rochelle  Coal,  etc.,  Co.  v.  Mc- 
Graw,  3  App.  Div.  252,  38  NTS  353; 
Abrama  v.  Lavlne,  90  Hun  566,  36 
NTS  881;  Acker  v.  Saynlsch,  25  Misa 
415.  B4  NTS  937  [aff  26  Misc.  836, 

56  NTS  1025];  Vietor  v.  Goldberg,  6 
Mlac.  46,  25  NTS  1005;  Wentxler  v. 
Rosa.  59  HowPr  (N.  Y.)  397. 

[a]  KeaaoM  lAoiaa  1m  ftv^ 


not  presenting-  a  positive  affiOsvlt, 

instead  of  one  made  on  Information 
and  belief.  Dolz  v.  Atlantic,  etc., 
Transp.  Co.,  3  NYCivProc  162. 

[b]  Informant  a  friend  or  am- 
Stoyee  of  defendant. — (1)  On  a  state- 
ment that  the  information  aa  to  the 
nonresldence  of  defendant  was  de- 
rived from  the  latter's  bookkeeper, 
affiant  may  be  excused  from  stating 
that  hlfl  informant's  deposition  can- 
not be  obtained  (Scott  v.  Beaudet, 
62  Hun  60,  16  NTS  409.  See  also  Na- 
tional Bank  of  Commerce  v.  White- 
man  Pulp,  etc..  Co.,  21  NTS  748  [aff 
138  N.  T.  636  mem.  38  NE  1084 
mem]);  (2)  but,  where  It  Is  not 
shown  that  any  attempt  was  made 
to  procure  the  Informant's  affidavit, 
a  mere  statement  that  such  Inform- 
ant was  a  friend  of  defendant  and 
would  not  voluntarily  make  an  affi- 
davit Is  Insufficient  (Abrama  v.  La- 
vlne. 90  Hun  666,  86  NTS  881). 

73.  Buell  V.  Van  Camp,  S  Sllv. 
Sup.  598,  8  NYS  207. 

74.  Levy  V.  Goldstein.  18  Mlac. 
639,  43  NTS  774. 

Ta]  Here  Inconvenience  In  procur- 
ing the  affidavits  of  persona  from 
whom  information  waa  obtained  will 
not  excuse  the  failure  to  produce 
them  where  It  appears  that  auch  per- 
sons were  accessible  and  no  reason  Is 
given  for  the  failure  to  procure  their 
affidavits.  Brew.-^ter  v.  Van  Camp,  55 
Hun  603.  8  NYS  588. 

[b]  liaok  of  time. — ^A  statement  of 
inability,  from  lack  of  time,  to  pro- 
cure the  affidavits  of  plalntlfTs  In- 
formants Is  not  a  sufficient  excuse. 
Thomas  v.  Dickerson,  11  NTS  4S«. 

75.  Order  of  affidavit  "bj  plsadiara 
see  infra  g  253. 

7e.  James  v.  Richardson,  39  Hun 
(N.  Y.)  899;  Whitney  v.  Hlrach.  39 
Hun  (N.  Y^  825;  Bennett  v.  Edwards, 
27  Hun  (N.  YJ  862;  Moore  v.  Rich- 
ardson, 8  HowPrNS  (N.  T.)  238. 

[a]  niustratlon. — Where  an  affida- 
vit in  attachment  against  the  tJnlted 
States  Capsule  Company  stated  that 
plaintifTs  claim  in  the  action  waa  on 
"a  balance  of  a  judgment  In  plain- 
tifTs favor  and  against  the  National 
Capsule  Company,  described  in  the 
complaint,"  and  the  complaint  showed 
that  the  judgment  was  rendered 
against  the  last  named  company  for 
goods  sold,  and  that  afterward  that 
company  and  others  consolidated  Into 
defendant  company,  the  affidavit  waa 
sufficient,  as  the  complaint  could  be 
looked  to,  in  aid  of  It,  to  ahow  a 
claim  against  defendant  company. 
U.  8.  Capsule  Company  v.  Isaacs,  28 
Ind.  A.  533,  55  NE  832. 

[b]  The  snfficienoT  of  the  affidavit 
may  be  determined  by  reference  to 
the  petition.  Conran  v.  Penn.  159  Mo. 
A.  664,  140  SW  82. 

[cl  An  aUwttlon  that  "deponent 
wlU  alleg*  In  Us  complaint  herein," 
etc..  Is  not  an  allegation  of  any  fact, 
aa  deponent  might  change  his  mind 
and  conclude  not  to  allege  auch  mat- 
ter or  might  allege  aomethlng  else. 
Axford  V.  Seguine,  70  App.  Div.  228, 
75  NTS  85. 

rd]  Admissions  of  plaintiff,  in  his 
complaint,  that  the  debt  sued  on  waa 
founded       an  express  contract,  and 
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made  or  filed  by  other  parties  at  the  same  time  in 
similar  proceedings  against  tbe  same  debtor.^'  But* 
a  mere  reference  to  anotber  affidavit  on  file  without 
setting  out  extracts  therefrom  bearing  upon  the 
facts  relied  on  is  insufficient,^^  as  is  also  a  reference 
to  affidavits  without  annexing  a  copy  thereof  or 
stating  them  to  be  on  file,^^  or  a  mere  reference  to, 
without  a  copy  of,  a  general  assignment  and  inven- 
tory made  by  tbe  debtor  which  are  filed  in  another 
court.*" 

[$  172]  (b)  To  Show  Nature  or  Oanse  of  Action 
— aa.  In  QeneraL  If  the  declaration  or  complaint 
is  required  to  be  presented  or  may  be  considered  on 
the  application,  it  may  supply  or  remedy  the  omis- 
sion of  the  affidavit  to  set  out  the  cause  of  action 
or  to  state  the  nature  of  the  claim,  or  its  insiiffieiency 
in  that  respect,**  or  it  will  be  sufficient  to  refer  to 
the  pleading  to  show  the  ground  upon  whieh  the 
action  is  brought.*' 

173]  bb.  Claim  or  Indebtedness.  If  the  affi- 
davit lacks  precision  in  stating  plaintifE's  demand, 
recourse  may  be  had  to  the  declaration  or  complaint, 
and  if  that  pleading  is  sufficiently  specific  the  pro- 


ceedings will  not  be  affected  by  the  deficiencies  of 
the  affidavit,*^  or  tbe  affidavit  will  be  sufficient  if  the 
allegations  of  the  complaint  in  this  connection, 
which  are  sufficiently  made,  are  incorporated  in  or 
annexed  to  the  affidavit  or  are  referred  to  expressly 
or  by  fair  implication."* 

174]  cc.  Time  of  Maturity  of  Debt.  It  is  un- 
necessary that  the  affidavit  shall  state  when  the  debt 
matured,  but  it  will  be  sufficient  if  the  petition 
shows  that  fact,*"  or  if  the  petition  sets  forth  the 
contract  sued  on  so  that  the  date  of  its  maturity 
can  be  determined.** 

175]  (c)  To  Show  Onrands  of  AtUcbmeat 
Where  the  declaration,  petition,  or  complaint  is 
sworn  to  and  filed  before  the  attachment  is  issned, 
and  contains  the  necessary  allegation  to  warrant 
the  issuance  thereof,*^  the  averments  therein  may 
be  referred  to  in  order  to  sustain  an  attacbmeot 
sued  out  in  aid  of  the  action,**  and  it  is  no  objec- 
tion that  the  grounds  of  attachment  are  not  set  out 
a  ^cond  time  in  tbe  affidavit.*"  It  has  also  been 
held  that*  on  collateral  attack,  reference  may  be  had 
to  the  bond  and  petition  to  explain  an  tdl^ation 


not  yet  due.  are  prima  facie  compe- 
tent evidence  analnat  him  in  consid- 
ering the  aufflciency  of  the  affidavit 
of  attachment  filed  therewith.  Led- 
erer  v.  Roaenthal,  99  Wle.  235,  74 
NW  971. 

77.  Hallock  v.  Van  Camp.  BE  Hun 
1,  8  NTS  588;  Levy  v.  Goldstein.  18 
MlBc.  639.  43  NYS  774;  Colver  v.  Van 
Valen,  6  HowPr  (N.  Y.)  102. 

78.  Wllmerdin?  v.  Cunningham,  C6 
HowPr  (N.  Y.)  344. 

[a]  A  Tonrn  statsmnt  tli»t  afllut 
liM  »  o«rt«dn  dapoBltLon  In  Ills  pos- 
•Mslou  is  insufllclent,  where  a  copy 
of  It  is  not  attached  or  no  reason  Is 
assigned  for  the  failure  to  do  bo. 
Moore  v.  Richardson,  3  HowPrNS 
(N.  Y.)  238. 

79.  Fitzgerald  v.  Belden.  49  How 
Pr  (N.  Y.)  225. 

80.  Smith  V.  Arnold,  88  Hun  (N, 
T.)  484  [app  dism  100  N.  Y.  640 
mem], 

81.  Kohler  v.  Agassis,  99  Cal.  9. 
8S  P  741;  CEHen  t.  Daniel,  2  Blackf. 
(Ind.)  290;  Weasels  v.  Boettcher.  69 
Hun  306,  28  NTS  480  [affi  188  N.  T. 

654  mem,  34  NE  618  memj;  Qrevell 
V.  Whlteman.  32  Misc.  279,  6S  NTS 
974.  But  see  Constable  V.  White,  1 
Handy  (Ohio)  44,  12  Oh.  Dec  (Re- 
print) 18. 

[a]  PrearunptloiL. — (1)  In  the  ab- 
sence of  any  snowing  to  the  contrary 
It  may  be  presumed  on  appeal  that  a 
defect  in  the  affldavlt  was  supplied 
by  reference  to  a  sufflclent  complaint. 
HIU  V.  Knickerbocker  Electric  Llsht, 
Etc.,  Co.,  14  NYS  517,  21  NYClvProc 
141.  (2)  But  If  the  affidavit  falls  to 
show  the  existence  of  a  cause  of  ac- 
tion. Jurisdiction  to  issue  the  war- 
rant will  not  be  deemed  to  have  been 
acquired,  although  the  verified  com- 
plaint shows  the  existence  of  the 
cause,  If  there  Is  no  proof  that  the 
complaint  was  considered.  Peo,  v. 
St.  Nicholas  Bank,  44  App.  Dlv.  S13, 
60  NTS  719.  80  NYClvProc  30. 

[b]  Vh*  flats  of  nutorltr  of  the 
AsM  sued  on  need  not  be  stated  In 
an  affidavit  for  attachment  where 
such  date  Is  shown  by  the  petition. 
Cohen  V.  Grimes.  18  Tex.  Civ.  A. 
327.  46  SW  210. 

8a.  Grotte  v.  Nagle.  60  Nebr.  368, 
69  NW  978;  American  Mfg.  Co.  V. 
National  Supply  Co.,  29  Oh.  Clr. 
Ct  488.  See  also  Addison  v.  Su- 
Jette.  60  S.  C.  192,  200,  27  SE  631 
(where  It  Is  said;  "It  may  be  true 
that  a  duly  verified  complaint,  If  at- 
tached to  the  affidavit  upon  which 
an  attachment  Is  applied  for,  and 
therein  referred  to  aa  a  part  thereof, 
may  be  regarded  as  a  part  of  such 
affidavit"). 

[a]    A  TsrUsd  oonvlalBt  nay  b* 


nsed  as  u  •flUbvrlt  on  an  application 
for  attachment.  Perst  v.  Powers,  58 
S.  C.  898.  36  SB  744. 

ib]  A  rsfMTMUM  to  »  oomplaint  oa 
ormatlon  and  MIM  (1)  which  la 
Insufficient  because  failing  to  state 
the  sources  of  plaintlfTs  Knowledge 
or  ground  of  such  belief  Is  bad.  Hit- 
ner  v.  Boutilier,  67  Hun  203,  22  NYS 
64.  (2)  Affidavits  for  attachment 
made  by  a  plaintiff  and  one  of  his 
assignors.  In  an  action  upon  a  claim 
for  goods  sold  and  delivered  by  the 
assignors,  which  are  silent  as  to  the 
delivery  of  the  goods,  terms  of  credit, 
and  assignment  to  plaintiff  of  the 
claim  sued  on,  and  refer  to  a  com- 
plaint baaed  upon  Information  and 
belief,  are  insufficient.  Altworth  v. 
Plynn,  29  Misc.  (N.  Y.)  106,  60  NTS 
236  [rev  27  Misc.  838  mem,  68  NTS 
606]. 

[cl  lMf«r«no»  to  a  eonti^alat 
whuh  Is  not  dnly  TMifled  cannot  sup- 
ply a  deficiency  In  the  affidavit.  Ad- 
dison T.  Sujette.  60  8.  C.  192.  27  SE 
631. 

88.  Harlow  Becktle,  1  Blackf. 
(Ind.)  237;  Bond  v.  Patterson,  1 
Blackf.  (Ind.)  34;  aeveland  v.  Bo- 
den,  63  Tex.  103;  White  Day  Furni- 
ture Co.  V.  Dallas  First  State  Bank. 
(Tex.  Civ.  A.)  114  SW  1159.  And 
see  Shirley  v.  Byrnes,  34  Tex.  625; 
La  Force  v.  Wear,  etc..  Dry  Goods 
Co..  8  Tex.  Clv.  A.  672,  29  SW  75. 

[a]  OlTssta.  —  The  affidavit  need 
not  show  that  part  of  the  debt  has 
been  paid  when  that  fact  appears  In 
the  petition.  Harbour-Pitt  Shoe  Co. 
V.  Dixon,  60  SW  186,  22  KyL  1169. 

84.  Matthai  v.  Conway,  2  App.  Cas. 
(D.  C.)  45;  Souberaln  v.  Renaux,  6 
La.  Ann.  201;  Crandall  v.  HcKaye,  6 
Hun  (N.  Y.)  483;  Morgan  v.  Johnson, 
15  Tex.  668. 

[a]  Thus,  an  affidavit  In  attach- 
ment that  defendant  is  Justly  Indebt- 
ed to  plalntifF  on  a  customer's  draft 
of  amount  and  date  stated,  due  and 
payable  at  sight  and  long  since  due, 
that  such  draft  la  fully  set  out  In  the 
original  petition,  and  that  reference 
Is  made  thereto  for  a  full  description. 
Is  sufflclent  under  Rev.  St,  (1895)  art 
186  Bubd  1.  requiring  a  statement 
that  defendant  la  Justly  Indebted,  and 
the  amount.  Simon  v.  Temple  Lum- 
ber Co..  (Tex.  Civ.  A.)  146  SW  592. 

[b]  If  tlis  (flalm  or  dmnand  la  snf- 
flelsntly  stated  (1)  In  the  complaint 
or  petition,  it  Is  unnecessary  again 
to  make  the  statement  In  the  affida- 
vit (Chittenden  v.  Hobbs,  9  Iowa 
417;  Poster  v.  Hall,  4  Humphr. 
(Tenn.)  845),  (2)  or  to  repeat  It 
therein  with  all  the  detail  required  In 
a  pleading  (Matthai  V.  Conway.  2 
App.  (D.  C.)  46). 


86.    Bennett  v.  Rosenthal,  8  Tex. 
A.  Civ.  Cas.  S  156. 

86.  Cohen  V.  Grimes.  18  Tex.  Civ. 
A.  827,  46  SW  210. 

87.  Sims  V.  Tyrer,  96  Va,  5,  28  SE 
508. 

[a]  ATStmsBt  of  what  ooavlalat 
will  allaffs. — An  allegation  In  an  affi- 
davit for  attachment  that  "deponent 
will  allege  In  his  complaint  herein" 
certain  facts  Is  not  an  allegation  ol 
the  truth  of  such  matter,  and  is  lad. 
Axford  V.  Seguine,  70  App.  Div.  228. 
75  NYS  35. 

[b]  ITnvsKlflsd  oomplsJnt.  —  An 
omission  is  not  supplied  by  refer- 
ence to  an  unverified  complaint  which 
is  annexed.  Addison  V.  Bujette,  (S. 
C.)  27  SE  681. 

-«®®*™P''''"®  ^-  Nagle,  60  Nebr.  862, 
69  NW  973;  Germantown  Trust  Co. 
V.  Whitney,  19  S.  D.  108,  102  NW 
304;  Sims  v.  Tyrer,  96  Va.  6,  26  SB 
608. 

[a]  Am  afldavlt  adopttu  tts  ua 
•a  ft  mrt  thsnof,  by  reference,  is 
sufficient.  Sims  v.  Tyrer,  96  Va.  B, 
26  SB  608:  Flaher  v.  March,  2C  GratL 
(67  Va.)  765. 

[b]  An  affldftvtt  aur  b*  •alaxfvd 
by  Incorporating  therein  by  express 
reference  the  allegations  of  the  peti- 
tion. Stifei  V.  Cincinnati  Nat.  Bank, 
9  Oh.  Dec.  (Reprint)  700,  16  ClncL 
Bui  898. 

[c]  AUsgtag-  truth  of  aUaratloss 

In  complaint. — An  affidavit  merely 
alleging  that  the  allegations  of  the 
complaint  which  supply  the  deficiency 
are  true  will  not  be  aided  by  such 
allegation,  where  It  is  not  shown  that 
the  complaint,  or  a  copy  of  the  same, 
was  presented  to  or  considered  by 
the  Judge  to  whom  application  was 
made,  and  the  warrant  recltea  that 
the  facts  referred  to  were  made  to 
appear  by  the  affidavit  Peo.  v,  St 
Nicholas  Bank,  44  App.  Dlv.  SIS,  CO 
NYS  719. 

[d]  If  I3w  patltfam  stiktM  the 
nonresidmo*  of  dofoiUlMit  an  affi- 
davit attesting  the  truth  of  all 
the  allegations  In  the  petition  Is 
sufficient.  Miller  v.  Chandler,  29  La. 
Ann.  88. 

[e]  BafWMBoa  to  oomplaint  BOt 
— c— ■ary. — An  affidavit  appropriate- 
ly styled  and  numbered  and  stating 
that  It  is  made  at  the  Instance  of 
plaintiff,  and  which  Is  filed  among 
the  papers  in  the  suit,  sufflclently 
identifies  the  suit  although  th«  peti- 
tion Is  not  referred  to  In  express 
words  or  made  a  part  of  the  affida- 
vit. White  Day  Furniture  Co.  v. 
Dallas  First  State  Bank,  (Tex.  Civ. 
A.)  114  SW  1159. 

89.  Hanrlaon  v.  Harwood,  SI  Tex. 
660. 


For  Ifttar  oasM,  Mmlopmanta  and  ohufw  in  the  law  s««  cumulative  Annotations,  same  tltl' 
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of  nonresideuee  contained  in  the  affidaTit.'"  But  an 
omission  in  the  affidavit  of  a  statement  that  the 
absconding  or  eonceaLment  occurred  within  a  pre- 
scribed time  after  the  injury,  as  required  by  the 
statute,  cannot  be  supplied  by  an  allegation  suffi- 
cient in  that  respect  contained  in  the  declaration.'^ 
176]  c  Specific  Beqnisites,  Statements,  and 
AUflfations— (1)  Venne.**'  For  the  purpose  of  show- 
ing that  the  oath  was  administered  in  the  jurisdio- 
tion  of  the  officer  before  whom  the  affidavit  was 
t&ken,  the  venue  or  place  of  the  taking  should  ap- 
pear,*'  but  it  has  been  held  that,  if  it  appears  that 
the  oath  was  administered  by  an  officer  of  a  dea^- 
nated  county,  the  absence  of  a  formal  statement 
of  the  venue  is  immaterial." 

[$  177]  (2)  Entitling."''  Although  it  has  been 
said  to  be  improper  to  entitle  an  affidavit  in  a  cause 
where  the  action  has  not  been  commenced,**"  ot 
where,  the  affidavit  being  the  foundation  of  the  ac- 
tion, there  can  be  no  action  pending  until  the  issue 
of  the  writ,'^  the  general  rule  is  that  the  affidavit 
ahoald  contain  in  its  caption  the  title  of  the  cause 
and  should  designate  the  court  where  the  action  is 


pending.'"  An  omission  to  entitle  the  affidavit  is, 
however,  of  no  importance,  if  the  court  in  which  the 
remedy  is  sought  sufficiently  appears  elsewhere,"' 
or  the  body  of  the  affidavit  snmoiently  designates 
the  parties.* 

[$  178]  (3)  Identification  and  Description  of 
Parties — (a)  la  General.  The  affidavit  should  show 
which  of  the  parties  named  is  plaintiff  and  which 
defendant;*  but  their  identity  or  relation  to  each 
other  may  be  sufficiently  shown  by  a  reference  to 
the  caption,'  or  by  resort  to  the  record  or  other 
papers.*  The  omission  of  affiant's  name  from  the 
body  of  the  affidavit  has  been  held  immaterial  where 
he  subscribed  it.^ 

179]  (1>)  Plaintlff~aa.  In  OeneraL  The  affi- 
davit should  identify  plaintiff,"  but  if  plaintiff  is 
sufficiently  identified  from  other  papers  in  the  ac- 
tion the  fact  that  he  is  not  named  in  the  affidavit,^ 
or  that  it  contains  no  direct  allegation  that  affiant 
is  the  plaintiff,  or  one  of  than,"  is  not  a  fatal  de- 
fect. 

180]  bb.  Citizenship.  Where  the  fact  that 
plaintiff  was  a  citizen  of  the  state  was  necessary  to 


».   Avery  v.  Good,  IK  Mo.  290, 
21  SW  815. 
91.    W«bb  V.  Bowler.  60  N.  C  S62. 

93.  Tmmnt  of  KflUaTltB  gmnmUr 

Ere  Aflldavlts  [2  Cyc  21]. 

93.  Be«be  v.  Morrell,  76  Mlch.  114, 
12  XW  1119.  15  AmBR  288;  Enrle- 
liart't>avldson  Mercnntile  Co.  v.  Bur- 
rell,  66  Mo.  A.  117;  RmJolf  v,  McDon- 
ald. 6  Nebr.  1«8.  See  also  Trow'a 
Printfng,  etc..  Co.  v.  Hart,  9  Daly 
m.   60   HowPr   190   taft   86   N.  T. 

fa]    Ombnlon  of  tha  l«tt«ra  "mu." 

■  Is  immaterlBl.   McCord.  etc.,  Mercan- 
tUe  Co.  V.  atenn,  «  Utah  189,  21  P 

soo. 

[b]  PrMtwnvUea^(l)  The  affida- 
vit will  be  presumed  to  have  t>een 
■worn  to  In  the  county  designated  by 
th«  venue.  Kesler  v.  Lapham,  46  W. 
Ta.  293.  33  SE  289.  (2)  It  will  also 
be  presumed  that  the  officer  had  Ju- 
risdiction to  administer  the  oath 
within  the  county  stated  (Englehart- 
Darldson  Mercantile  Co.  v.  Burrell, 
K  Mo.  A.  117).  (3)  and  that,  al- 
thouRh  the  county  and  state  are  not 
definitely  set  out,  the  oath  was  ad- 
JTilnfstered  within  the  proper  county 
(Snell  V.  Eckerson,  81  lowa  284). 

94.  KeBler  v,  Lapham,  46  W.  Va. 
m.  3S  SB  289. 

fa]  Bff«ct  of  noterr'a  — The 
omission  of  the  venue  from  the  affi- 
davit will  not  render  the  same  void 
vhen  the  notary's  seal  is  affixed 
■howInK  that  the  affidavit  was  taken 
within  his  Jurisdiction.  Englehart- 
Davtdson  Mercantile  Co.  v.  Burrell, 
H  Mo.  A.  117. 

es.  Bntitliiur  Kffidavlta  ffUMnUr 
*e*  Affidavits  [2  Cyc  18], 

9C.  Wakefleld  v.  Bruce.  6  Ont,  Pr, 
77  fholdlng.  however,  that,  although 
>n  affidavit  was  improperly  entitled, 
nirh  fact  would  not  vitiate  lt>. 

fT.  Qoarlea  v.  Robinson,  2  PInn. 
rWfs.)  97,  1  Chandl.  29. 

•e.  Sweeny  v.  Cochran,  19  Ind. 
tH;  Farso  v.  Cutshaw,  12  Ind.  A. 
^'^2.  39  7%  Beebe  v.  Morrell,  76 

»lrh.  114.  42  NW  1119,  16  AmSR  288: 
Bur^eaa  Stitt,  12  HowPr  (N.  T.) 
W. 

fa]  n*  aflUUTit  may  1w  astltlvd 
la  tkm  corporate  nam*  of  plaintiff, 
•nd  need  not  state  that  plaintlfT  is  in 
fact  a  corporation.  Citizens'  Bank  v. 
CorklncB.  10  S.  D.  98,  72  NW  99  [rev 
Tfh  •  §.  D.  614.  70  NW  1059,  62  Am 
SR  891], 

rb]    JUU»vlt  In  Snn  nam*.— An 

attachment  sued  out  by  a  partner- 
ship In  the  firm  name,  not  disclosing 
the  individual  names  of  the  partners. 
Is  irreinilar  and  subject  to  abate- 
ment on  plea,  unless  permitted  by 
statute.    Sim*  'V.  Jacobson,  61  Ala. 


186;  Norman  v.  Horn.  36  Mo.  A.  419. 

[c]  JJw  of  repntad  nanm. — In  Il- 
linois, by  statute,  defendants  may  be 
designated  by  their  reputed  names 
and  Joint  defendants  by  their  sepa- 
rate or  partnership  names,  or  by  such 
names,  styles,  or  titles  as  they  are 
usually  known,  and  this  provision  ap- 
plies equally  to  heirs,  executors,  and 
administrators  of  deceased  defend- 
ants. Nester  v,  Carney  Bros.  Co.,  98 
111.  A.  630. 

[d]  A  (flatloal  SROT  In  tbs  nam*  of 
thtt  ooort  la  iRitnatertal.  Bernard  v. 
McClanahan.  116  Va.  462.  79  SB  1069. 

M.  Burnham  v.  Doollttlflj.  14  Nebr. 
214.  15  NW  606.  See  also  Kinney  v. 
Heald,  17  Ark,  397;  West  v.  Wool- 
folk,  21  Pla.  189. 

Ta]  Whsn  tt*  affidaTit  is  annexed 
to  tlia  writ  such  omission  Is  not  fa- 
tal. Beebe  v.  Morrell,  76  Mich.  114, 
42  NW  1119,  IS  AmSR  288. 

[b]  Olllolal  designation  of  olBosr. 
—It  is  immaterial  that  the  affidavit 
Is  not  styled  In  any  court  if  the  offi- 
cer, a  commissioner  for  taking  affida- 
vits in  the  queen's  bench,  appends  to 
his  signature  the  words  "A  Com'r  In 
B.  R.,"  etc  Scott  V.  Mitchell,  8  Ont. 
Pr.  618. 

1.  Cheadle  v.  Riddle.  6  Ark.  480; 
Fargo  V.  Cutshaw,  12  Ind.  \.  892.  39 
NE  532.  See  also  Kinney  v.  Heald, 
17  Ark,  397;  West  v,  Woolfolk.  21 
Pla.  189. 

a.  BurvesB  v.  Stltt,  12  HowPr  <N. 
T.)  401. 

a.   Rubinsky  t.  Ullman.  4  Fa.  Dlst 

126. 

[al    Snfflcienor  of  dsslffnatlon. — If 

the  title  shows  that  the  action  is 
brought  by  persons  named  agalAst 
others  also  designated,  there  is  a 
sufficient  showing  as  to  who  are 
plain  tlfTs  and  who  defendants. 
Munzeshelmer  v.  Heinze,  74  Tex.  264, 
11  SW  1094. 

4.  Robinson  v.  Hesser,  4  N.  M. 
144,  18  P  204. 

[al  Contradlofanr  wMtmuntm  In 
the  afldaTlt  and  pentton  In  the  chris- 
tian name  of  a  party  cannot  be  recon- 
ciled, since  there  Is  nothing  to  show 
which  is  correct.  Locke  v.  Harde- 
man, 67  Tex.  173,  2  SW  363. 

[b1  Fapen  held  snSelsnt  to  show 
that  plaintiff  suing  as  a  private  bank 
which  he  owned  was  the  real  party  In 
interest  and  the  only  party  suing. 
Lester  v.  RUey.  (Tex.  Civ,  A.)  157 
SW  458. 

6.  Rudolf  V.  McDonald,  6  Nebr. 
163. 

6.  Burnslde  v.  Davis.  65  Mich.  74, 
31  NW  619;  Burgess  v.  Stltt,  12  How 
Pr  <N.  T.)  401. 

[a]  XUnstratlon. — Where  the  affi- 
ant deposed  that  he  was  one  of  the 


plaintiffs  named  in  the  annexed  writ 
of  attachment  but  failed  to  identify 
plaintiff  further,  and  the  affidavit  was 
not  attached  to  the  writ,  the  affidavit 
was  insufUcIent.  Burnslde  v.  Davis, 
65  Mich.  74,  31  NW  619. 

[bl  "Plaintiff  and  appellamt.'^An 
affidavit  which  states  that  affiant, 
plaintiff  and  appellant,  believes,  etc.. 
Is  not  defective  because  of  the  fail- 
ure to  state  who  the  appellant  is. 
Voorhels  v.  Eiting.  22  SW  80,  IB  Kyi, 
161. 

[c]  BepMsentattre  or  InUTidnal 
cavaei^. — An  affidavit  which  in  the 
title  ox  the  action  shows  that  It  is 
brought  by  plaintiff  as  receiver,  but 
which  thereafter  refers  to  him  by 
name,  stating  that  defendant  Is  In- 
debted to  him  as  plaintiff,  sufficiently 
shows  an  Indebtedness  to  him  In  his 
representative  capacity.  O'Connor  v. 
Roark,  108  Cal.  173.  41  P  465. 

[d]  Vse  of  wronff  nnmher. — <1) 
An  affidavit  In  attachment  by  two 
plaintiffs,  concluding  "that  plaintiff 
will  probably  lose  his  debt"  unless 
such  attachment  is  Issued,  is  Insuffi- 
cient, In  that  it  describes  the  parties 
plaintiff  in  the  singular.  Sarrazin  v. 
Hotmann,  16  Tex.  Civ.  A.  851,  40  SW 
629.  (2)  But  an  afTidavIt  by  one  of 
several  plaintiffs  alleging  that  "the 
plaintiffs  aver,"  etc..  has  been  held 
equivalent  to  a  statement  that  de- 
ponent avers.  Jamison  v.  Beecher,  4 
AbbPr  (N.  T.)  280. 

[e]  Haming  plaintiff  In  body  of 
afidaTit^CI)  The  name  of  plaintiff 
has  been  held  necessary  In  the  body 
of  the  affidavit,  as  the  fact  that  It  is 
signed  to  the  affidavit  does  not  nec- 
essarily connect  it  with  the  case. 
Wiley  V.  Aultman.  68  Wis.  560,  11 
NW  32.    (2)  And  where  the  name  ap- 

fieared  in  the  body  of  the  Instrument 
t  was  held  sufficient,  even  where  It 
did  not  appear  as  entitled  In  the  case 
at  all  and  was  attached  to  none  of 
the  papers  In  the  ortelnal  suit.  Kin- 
ney V.  Heald.  17  Ark.  897.  (8)  But 
In  Rudolf  V.  McDonald.  6  Nebr.  168, 
It  was  held  that  an  objection  that  the 
name  of  the  affiant  had  been  omitted 
from  the  body  of  the  affidavit,  which 
had  been  duly '  signed  by  the  affiant 
at  the  end,  was  technical  merely,  and 
no  ground  for  diesolutlon. 

7.  Foley  v.  Boyer.  153  111.  A.  613: 
Stringer  v.  Dean,  61  Mich.  196.  21 
NW  886. 

[a]  If  the  afBdavit  Is  annexed  to 
the  writ  and  bears  the  same  date, 
plaintiff  Is  sufficiently  Identified,  al- 
though he  Is  not  named  In  the  affi- 
davit. Stringer  v.  Dean,  61  Micb. 
196.  27  NW  886. 

8.  Tessier  v.  Englehart,  18  Nebr, 
167,  24  NW  734. 
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be  shown  to  entitle  him  to  an  attachment,  failure 
of  the  affidavit  to  contain  a  sufficient  all^tion  of 
that  fact  has  been  held  to  render  it  defective but 
this  allegation  seems  no  longer  to  be  necessary  in 
the  jurisdictions  in  which  it  was  formerly  re- 
quired.^*' 

[%  181]  cc.  Besidence.  Where  a  nonresident  as 
well  as  a  resident  plaintiff  is  entitled  to  sue  out  an 
attachment,  it  is  not  necessary  that  the  affidavit 
should  contain  any  averment  as  to  the  residence  of 
plaintiff,'^  and  even  though  the  law  allows  only 
residents  to  obtain  attachments,  it  has  been  consid- 
ered not  necessary  that  the  residence  of  plaintiff 
should  appear  in  the  affidavit,  but  sufficient  if  that 
fact  is  shown  in  any  part  of  the  proceedings.^' 
Where,  however,  an  affidavit  can  be  made  by  an 
agent  only  where  plaintiff  is  absent  from  or  resides 
out  of  the  state,  such  nonresidence  or  absenoe  must 
appear  in  an  affidavit  by  an  agent.^' 

182]  dd.  In  Oase  of  Copartners.  Where  plain- 
tiffs are  copartners,  and  the  firm  is  sufficiently  iden- 
tified, the  fact  that  the  names  of  the  individual 
partners  are  not  set  out  will  not  render  the  affidavit 


fatally  defective.'*  Where  affiant  states  that  he  is 
a  member  of  plaintiiT,  a  ec^Mutnership,  and  one  of 
the  plaintiffB  above  named,  another  person  and  him- 
self being  so  nam«d,  it  is  a  fair  presumption  thst 
he  and  such  other  person  constitute  the  firm.'* 
Where  an  affidavit  for  attachment  b^  a  partnership 
stated  that  defendants  were  justly  indebted  to  the 
"said  plaintiff,"  and  that  "plaintiffs''  were  Ukel; 
to  lose  their  debt,  the  use  of  the  word  "plaintiff" 
was  held  to  be  a  mere  immaterial  clerical  error.^' 
183]  (c)  Defendant— am.  In  GeneraL  The 
affidavit  should  identify  or  describe  defendant," 
but  extreme  particularity  is  not  required,^^  and  the 
fact  that  plaintiff's  pleading  varies  from  the  affi< 
davit  in  naming  or  describing  the  debtors  is  imma- 
terial where  it  is  apparent  that  the  same  parties 
are  intended.^*  It  has  been  held  that  the  fact  tiiat 
two  of  the  persons  named  as  defendants  in  the  cap- 
tion were  not  connected  with  the  transaction  out 
of  which  the  claim  arose  would  not  furnish  a  ground 
for  disturbing  the  attachment.^ 

[$  184]  bb.  Oitiienahip  and  Residence.  If  the 
statute  requires  that  the  citizenship  of  defendant 


9.  Boarman  v.  Patterson,  1  Olll 
(Md.)  372;  Mandeville  v.  Jarrett,  6 
Harr.  A  J.  (M4.)  497:  Sblvera  v.  Wil- 
son. 5  HaiT.  &  J.  <Md.)  130,  9  AmD 
497. 

[a]  OlUini  of  tiM  Vnltod  BtetM^ 

An  alteration  that  plaintiff  Is  a  citi- 
zen of  the  United  States  Is  not  equiv- 
alent to  an  allegation  that  he  Is  a 
citizen  of  the  state.  Terby  v.  Lack- 
land, 8  Harr.  &  J.  (Md.)  44«-  Shiv- 
ers V.  Wilson,  5  Harr.  &  J.  (M^)  130, 
9  AmD  497. 

[b]  Speolfloatloa  of  oovBtT^-^n 
afndavit  stating  plaintiff  to  he  a  citi- 
zen within  the  Jurisdiction  Is  suffl- 
cfent  without  stating  that  he  la  a 
citizen  of  a  particular  county  therein. 
Decatur  v.  Toune.  7  P.  Cas.  No.  8,722, 
S  Cranch  C.  C.  602. 

[c]  OoiMalatUrs^d)  Where  It  Is 
necessary  that  the  face  of  the  pro- 
ueedlnn  show  that  plaintiff  is  a  cltl- 
sen  of  the  state,  or  of  some  one  of 
the  United  States,  or  an  inhabitant  or 
resident  of  the  District  of  Columbia, 
or  of  some  one  of  the  territories  of 
the  United  States,  that  fact  must  ap- 
pear with  reference  to  all  the  plain- 
tiffs, where  there  are  more  than  one. 
Baldwin  V.  Neale,  10  Olll  A  J.  (Hd.) 
274.  <2)  And  If  the  afHdavlt  alleffes 
citizenship  of  but  one  of  two  plain- 
tins  the  proceedings  will  be  quashed. 
Wever  v.  Baltzell,  6  Gill  &  J.  (Hd.) 
SS6. 

1©.  Birch  V.  Butler,  3  F.  Cas.  No. 
1.425,  1  Cranch  C.  C.  319;  Hard  v. 
Stone,  11  F.  Cas.  No.  6,046,  G  Cranch 
C.  C.  503;  Kurtz  v.  Jones,  14  P.  Cas. 
No.  7,954.  2  Cranch  C.  C.  483;  Mc- 
Coy V.  Boyle.  10  Md.  391  (where  it  Is 
said  that,  since  the  passage  of  Md. 
Act  [18341  c  79  I  1.  there  may  be  a 
total  omission  of  the  averment  of 
citizenship,  and  that  undoubtedly  an 
averment  that  plaintiff  Is  a  resident 
of  the  United  States  would  be  clearly 
sufficient). 

[a]  Proof  of  dtliaiislito. — After 
the  Maryland  act  of  1834  dispensed 
with  the  allegation  of  citizenship  it 
was  nevertheless  necessary  to  prove 
It  at  the  trial,  ^arr  v.  Perry,  8  Gill 
(Md.)  313. 

[b1  imdev  m.  Act.  08SB)  o  114. 
by  which  the  right  to  attachment 
was  extended  to  any  Inhabitant  or 
resident  of  any  part  of  the  United 
States,  whether  of  one  of  the  states 
or  the  District  of  Columbia,  or  other 
territory,  who  by  the  existing  laws  of 
the  state  were  entitled  to  sue  out 
mesne  process.  It  was  necessary  that 
the  affidavit  should  clearly  show  to 
what  class  the  party  belonged.  Oth- 
erwise the  court  would  not  acquire 
Jurisdiction.  Wever  v.  Baltsell,  « 
GUI  A  J.  335. 


11.  Jackson  v.  Stanley.  2  Ala.  326, 
328  (where  It  is  said:  "The  act  au- 
thorizes a  non-resident,  equally  with 
a  resident  citizen,  to  commence  a 
suit  by  attachment  against  one  re- 
siding out  of  the  State,  by  making  an 
affldavtt.  which  is  prescribed  by  the 
law,  and  giving  a  bond  with  surety 
living  In  the  State;  and  there  would 
appear  to  be  no  more  reason  In  re- 
quiring the  non-resident  to  state  his 
residence  in  the  affidavit,  than  to  ex- 
act it  from  the  resident  citizen  suing 
in  the  same  mode*") ;  Hawkins  v, 
Pakaa,  39  App.  Dlv.  606,  57  NTS  817 
(holding  that  In  an  action  between 
individuals  It  Is  not  necessary  for 
the  affidavit  to  aver  that  plaintiff  Is 
a  resident  of  the  state). 

la.  Peters  v.  Bower.  Minor  (Ala.) 
69  [appr  Jackson  v.  Stanley,  2  Ala. 
3261  (holding  that  it  was  sufficient 
If  the  fact  was  shown  by  the  indorse- 
ment of  the  Justice  of  the  peace). 

13.  Morrel  v.  Pearlng,  20  N.  J.  L. 
670  (holding,  however,  that  the  non- 
residence  of  the  plaintiffs  sufflctently 
appeared  where  the  deponent  swore 
In  his  affidavit  not  only  that  he  was 
their  agent,  but  that  he  himself  re- 
sided In  New  York,  and  that  his  prin- 
cipals wer*  partners  In  trade,  doing 
business  there). 

14.  Stewart  Kats,  SO  Md.  334; 
Emerson  v.  Detroit  Steel,  etc.,  Co., 
100  Mich.  127,  58  NW  659:  Moody  v. 
Alter,  12  Helsk.  (Tenn.)  142. 

[a1  CoUateral  atteok. — An  affida- 
vit describing  plaintiffs  by  their  firm 
name,  but  omitting  their  christian 
names,  is  erroneous,  but  It  will  not 
render  the  attachment  void,  or  sub- 
ject to  collateral  attach.  Barber  v. 
Smith,  41  Mich.  138.  1  NW  992. 

16.  Doctor  v.  Schnepp,  7  NTClv 
Proc  144,  2  HowPrNS  62. 

16.  Wels  V.  Chipman,  3  Tex.  Civ. 
A.  106,  22  8W  225. 

17t  See  Black  v.  Soanlon,  48  Oa. 
12. 

[a]  Omission  of  asms. — An  affida- 
vit that  said    resides  without 

the  state  limits  does  not  state  the 
nonresidence  of  any  person.   Black  v. 

Scanlon,  48  Ga.  12. 

[b]  VS«      of      lUitUl     iBStMd  of 

ohrlvtijui  nam*. — In  the  absence  of 
statutory  provision  to  the  contrary, 
an  affidavit  In  which  an  Initial  In- 
stead of  the  christian  name  of  de- 
fendant Is  us^d.  Is  insufficient.  Mc- 
Grew  V.  Stelner,  77  N.  J.  L.  377,  71 
A  1122. 

[c]  Bsaoxlptlon  In  oaption. — If  de- 
fendant Is  named  In  the  caption  it  Is 
not  necessary  that  he  should  be 
named  In  the  body  of  the  affidavit. 
Boyd  T.  Lippencott,  2  Pa.  Co.  E85,  44 
Legint  46. 


[d]  XdMrtlfloatlon  liy  Mfereaiee^ 

Where  defendants  have  been  once 
named,  a  reference  thereafter  to  them 
as  "the  parties  aforesaid"  Is  snfB- 
ctent.  Spits  V.  Mohr,  86  Wis.  3ST. 
67  NW  41. 

[e]  Vsiaon  aoUag  in  iwprMents- 
ttv*  capacity. — An  atndavlt  stating  la 
effect  that  a  person  named  as  com- 
missioner of  a  lunatic  is  Indebted, 
etc..  will  be  regarded  as  a  proceedlnK 
against  the  person  so  named,  no  sncu 
officer  being  recognized  by  the  law. 
Ross  T.  Edwards,  112  Oa.  Z4. 

18.  See  Beleher-Stlne  Lumber  Co. 
V.  Bums.  169  Mich.  4e<,  ItS  NW 
1128. 

[a]  Olarlcal  umtn^—H)  A  mere 
clerical  error  In  the  name  of  defenfl- 
ant  win  not  vitiate  the  proceeding; 
(Davidson  v.  Martin,  S3  Miss.  530), 
(2)  and  an  allegation  that  plaintiff 
has  a  claim  against  defendant  will 
be  construed  to  mean  against  the 
parties  defendant  (McMahon  v.  Per- 
kins, 22  R.  I.  116,  46  A  406). 
__  [b]  Wngnlar  Isolndlng  plvzsJ^ 
Under  Pub,  SL  c  206  1  12.  providing 
that  a  writ  of  attachment  may  be  is- 
sued on  an  affidavit  alleging  that 
plalntirc  has  a  claim  against  "defend- 
ant." eta,  and  the  statute  of  con- 
struction (Pub.  St.  c  24  t  3)  provid- 
ing that  the  singular  number  shall 
include  the  plural,  and  vice  versa, 
the  word  "defendant"  In  an  affidavit 
for  attachment  will  be  construed 
to  Include  parties  defendant.  Mc- 
Mahon  V.  Perkins,  23  R.  I.  116.  46  A 
405. 

[c]  AoUoa  against  Tolvnterr 
MSOdaUon.  —  Where,  In  an  action 
against  a  voluntary  unincorporated 
association,  a  few  natural  persons, 
members  of  the  association,  are  made 
parties  to  represent  all  the  members, 
an  affidavit  for  an  attachment  In  the 
action,  good  against  the  natural  per- 
sons made  parties.  Is  good  agalnat  aU 
the  members  of  the  association. 
Branson  v.  Industrial  Workers  of 
World.  SO  Nev.  270,  95  P  854. 

19.  Walter  v.  Klerstead.  74  Ga. 
18;  Sheffield  v.  Key,  14  Oa.  637:  CUn- 
ton  V.  Laird,  20  Misc.  568;  Connmer- 
clal  Bank  v.  Ullman,  18  MIsa.  411. 
See  also  U.  S.  Capsule  Co.  v.  Xsoaca, 
23  Ind.  A.  633,  66  NE  833  <hoIdlng 
that  an  affidavit  against  a  corpora- 
tion, stating  that  the  claim  \n  on  a 
Judgment  against  another  corporation 
described  in  the  complaint  which 
shows  that  the  Judgment  was  ren- 
dered against  the  last  named  com- 
pany, which  was  afterward  consoli- 
dated with  others  and  organised  as 
defendant  company.  Is  aufnclent). 

30.  Cunningham  v.  Von  Puatan.  9 
NTS  255. 
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ghall  be  allegedf  the  al»enee  of  snoh  an  averment  is 
«  fatal  defect;'^  but  if  an  allegation  of  defend- 
ant's lesideuce  is  not  a  prescribed  part  of  the  affi- 
davit, it  is  unnecessary,''  even  thowh  the  statute 
prescribes  that  a  debtor  must  be  sued  in  the  county 
of  his  residence."  Where,  however,  an  attachment 
may  issue  for  a  debt  not  due  only  in  the  county 
where  the  debtor  resides,  last  resided,  or  where  his 
property  may  be  found,  the  affidavit  must  state  his 
reffldenee,  last  reddence,  or  the  location  of  the  prop- 
erty." 

[i  185]   cc.  Sluvwlnc  Defendant  to  B«  an  Adult. 

Even  though  the  statute  in  effect  prohibits  the  isrue 
of  an  attachment  gainst  the  property  of  a  minor, 
it  seems  that  the  affidavit  need  not  specifically  state 
that  defendant  is  an  adult;**'  but  that  it  will  be 
sufficient  if  that  fact  appears  by  implication,'"  and 
even  where  sneh  an  all^tion  was  considered  neces- 
sary, the  court  has  permitted  supplemental  proof.^" 

[(  186]  dd.  In  Oase  of  Oopartnm.  While  it  is 
ntore  r^fular,  in  an  affidavit  for  attachment  gainst 
a  eopartner^ip,  to  set  out  the  individual  names  of 
copartners,  the  omission  to  do  so  will  not  render  the 
attachment  void,"  and  the  misnomer  of  defendant 
in  one  part  of  the  affidavit  may  be  disr^iarded 
where  its  firm  name  is  sufficiently  stated  elsewhere." 
An  affidavit  describing  the  defendants  named  as  a 
mpartnership,  when  in  faet  one  of  them  was  not  a 
member  of  the  firm,  has  been  held  not  so  defective 
as  to  deprive  the  court  of  jurisdiction,  so  that  a 
judgment  rendered  in  the  attachment  proceeding 
would  be  void  upon  its  face.'* 

[i  187]  66.  ta  Oase  of  a  Corporation.  It  is 
sometimes  required  by  statute  that  the  affidavit  shall 


show  whether  or  not  the  debtor  is  a  corporation,  and 
a  failure  to  comply  with  such  requirement  is,  of 
course,  fatal,'**  and  where  the  fact  that  defendant  is 
a  .foreign  eorporation  is  relied  on  as  a  ground  of 
attachment,  such  fact  must,  of  course,  be  alleged.'^ 
But  otherwise,  it  is  not  necessary  that  the  affidavit 
should  allege  the  corporate  character  of  defendant," 
or  that  the  corporation  whose  property  is  sought  to 
be  attached  is  a  domestic  corporation."  Where  cor- 
porations which  have  complied  with  certain  statu- 
tory requisites  are  exempt  from  attachment,  it  ia 
not  necessary  for  the  affidavit  to  negative  the  propo- 
sition that  defendant  has  complied  with  such  re- 
quirements;'* but  where  the  statute  provides  for 
an  attachment  against  foreign  corporations  only  in 
case  they  do  not  come  within  certain  exceptions,  it 
is  necessary  for  the  affidavit  to  negative  such  ex- 
ceptions, in  order  that  it  may  appear  that  the  fact 
that  the  corporation  is  a  foreign  corporation  is  a 
ground  for  attachment." 

The  mnisBlon  the  wwd  "convany"  from  de- 
fendant's corporate  name  will  not  ^ect  the  lien  of 
the  attachment,  espeeially  where  defendant  ap- 
pears without  objeetion  and  answers  in  its  true 
name.^* 

[i  188]  (4)  Katnre  or  Cause  of  Action— (a)  In 
CmiiuaL  While  it  has  been  considered  that  the 
affidavit  need  not  state  how  the  debt  accrued  unless 
required  to  do  so  by  statute,''  it  is  very  generally 
required  that  the  cause  of  action  or  nature  of  the 
claim  should  be  definitely  stated  in  the  affidavit,  for 
the  reason^  among  others,  that  it  may  appear  that 
the  action  is  one  of  those  specified  as  a  ease  in  which 
an  attachment  may  be  granted."  Extreme  particu- 


ai.  Boarman  v.  Pattsraon,  1  OUl 

(Md.)  872. 
fa]   All*r»tlozi  am  to  oorporntloii. — 

In  an  Action  to  recover  the  price  of  a 
locomotive  sold  by  plaintiff-  to  de- 
fendant, allegations  In  an  affidavit 
for  attachment  that  defendant  wa^  a 
foreign  corporation  organised  under 
the  laws  of  a  certain  other  state  were 
not  obviously  statements  of  a  mere 
conclusion  bo  as  to  warrant  a  vaca- 
tion of  the  attachment.  Mersereau 
V.  L.  K.  Hlrach  Co.,  103  NTS  577 
[aff  119  App.  Dlv.  918  mem,  105  NTS 
1130  mem]. 

aa  Wray  v.  Qllmore,  1  Miles 
(Pa.)  76  (an  affidavit  for  domestic  at- 
tachment). 

S3.  Toby  V.  Bowen,  S  Ark.  352; 
Primrose  v.  Roden.  14  Tex.  1. 

[a]  Thm  nswOT  of  a  defsndaat 
sued  In  the  wrong  county  Is  by  plea 
tn  abatement.  Prlmroae  v.  Roden,  14 
Tex.  1. 

M.  Tale  -v.  UcSanleU  69  Mtss. 
m,  12  s  sse. 

MU.  Hall  V.  Anderson,  17  Misc. 
ITQ,  40  NTS  354;  Wentsler  V.  Ross,  59 
BowPr  (N.  T.)  897. 

SB.  Doctor  V.  Schnepp,  7  NYClv 
Pnc  144,  2  HowPrNS  62  (where  an 
AllegaUon  that  "a  short  time  ago  he 
(de^dant)  represented  himself  to 
deponent  to  be  a  man  of  means"  was 
6e!d  sufficient). 

M.  American  Mills  Co.  v.  Schnlta- 
•r,  7  NTCIvPtoc  ISO  note  (where  the 
iffldavit  failed  to  state  that  defend- 
ant was  an  adult,  and  on  motion  to 
Tacate  the  attachment  because  of 
■aid  omission  the  court  stated  that  it 
would  grant  the  motion  unless  within 
Ave  days  plaintiff  produced  proof  of 
the  omitted  fact). 

tt.  Johnston  V.  Smith,  83  Ga.  779, 
10  SB  SS4'  Blue  Grass  Canning  Co. 
V.  Wardman,  103  Tenn.  179,  52  SW 
IJ". 

[a]  Unknown  partnars. — ^An  alle- 
ratlon  that  defendant  firm  Is  com- 
posed of  a  person  named  and  certain 
pvtles  unknown  Is  sufficient  to  Jus- 


tify the  Issue  of  an  attachment 
against  the  copartnership  effects. 
Hlnes  V.  Kimball,  47  Ga.  B87. 

88.    Foran  v.  Johnson,  68  Md.  144. 

aa.  Belcher-Stine  Lumber  Co.  v. 
Bums,  159  Uich.  466,  12S  NW  1188. 

30.  UcMaster  v.  Jones,  6  Han. 
186. 

31.  See  Mersereau  v.  Hlrsch.  108 
NTS  577  [aff  119  App.  Dlv.  918  mem, 
105  NTS  1180  mem]  (holding  that, 
where  such  fact  was  positively  al- 
leged. It  was  not  to  be  presumed  that 
plaintiff  was  without  personal  knowl- 
edge thereof,  and  hence  Incompetent 
to  make  the  statement). 

32.  Mississippi  Cent.  R.  Co.  v. 
Plant,  58  Ga.  167. 

33.  Central  Htn.,  eto.,  Co.  t.  Ste- 
ven, 45  Ala.  594. 

34.  Bradley  v.  Interstate  Land, 
etc.,  Co..  12  S.  D.  28.  80  NW  141. 

36,  Leavltt,  etc.,  Co.  v.  Rosenberg, 
83  Oh.  St.  230.  98  NE  904. 

36.  Hammond  T.  Starr.  79  Cal. 
666,  21  P  971. 

37.  Starke  v.  Marshall.  8  Ala.  44; 
Irvln  T.  Howard,  87  Ga.  18:  CBrlen 
v.  Daniel,  2  Blackf.  (Ind.)  890:  Bar- 
bee  V.  Holder,  24  Tex.  225. 

[a]  b  Vsw  Jenwr  plaintiff  In  at- 
tachment need  not  specify  the  na- 
ture of  the  cause  of  action  in  hla  af- 
fidavit except  so  far  as  to  state  the 
amount  due;  but  the  affidavit  Is  only 
prima  facie  sufficient,  and  on  a  mo> 
tlon  to  quash.  If  the  court  Is  In  doubt 
whether  the  attachment  was  duly  is- 
sued, plaintiff  may  be  required  to  de- 
liver a  statement  In  the  nature  of  a 
particular  of  the  cause  of  action,  or 
a  copy  of  the  Instrument  or  writing 
upon  which  the  writ  was  Issued. 
Shadduck  v.  Marsh.  21  N.  J.  L.  434; 
Day  V.  Bennett.  18  N.  J.  L.  287.  But 
see  Hoy  v.  Brown,  16  N.  J.  L,  157 
(holding  that  an  affidavit  stating 
that  defendant  was  Indebted  to  plain- 
tiff in  a  certain  sum,  "upon  covenant, 
it  being  the  penalty  fixed  therein 
upon  breach."  was  Insufficient,  be- 
cause   stating    neither    what  the 


agreement  was,  nor  In  what  respect. 
If  any,  it  was  broken). 

[b]  If  tbs  oanse  of  action  is  set 
fonh  in  the  deolsMtloB,  this  is  suffi- 
cient.   Irvln  V.  Howard,  37  Ga.  18. 

[c]  Wlisre  tlie  affidavit  was 
«ireia«t  joint  debtors,  both  of  whom 
resided  outside  the  state.  It  was  held 
unnecessary  for  the  attaching  cred- 
itor to  allege  that  the  indebtedness 
arose  upon  a  Joint  contract.  Dobhs 
V.  Murray  County  Justices,  17  Ga. 
624. 

38.  U.  S. — Laughlln  v.  Queen  City 
Constr.  Co.,  89  Fed.  482  (construing 
New  York  statute);  Fisher  v.  Secrlst. 
48  Fed.  264  (under  Illinois  statute). 

Ala. — Fleming  v.  Surge,  6  Ala.  373; 
Starke  v.  Marshall.  3  Ala.  44. 

Cal. — Hlaler  v.  Carr,  34  Cal.  641: 
Hathaway  v.  Davis,  IS  Cat.  161;  Haw- 
ley  V.  Delmas.  4  (al.  195. 

Colo. — Plumner  v.  Struby-Ssta- 
brooke  Mercantile  Co.,  23  Colo.  190, 
47  P  294. 

D.  C. — Boulter  v.  Behrend,  20  D. 
C.  567;  Newman  t.  Hexter,  11  D.  C. 
88 

Ga.— Moore  v.  NeUl,  86  Ga.  186,  12 

SB  222. 

III.— Britton  v.  Qngg,  96  HI.  A.  29 
[aft  193  HI.  894,  61  NE  1024]. 

Ind. — >Bond  v.  Patterson.  1  Blackf. 
34;  V.  8.  Capsule.  Co.  v.  Isaacs,  23 
Ind.  A.  633.  56  NE  832. 

Kan. — Ferguson  v.  Smith.  10  Kan. 
394;  Robinson  v.  Burton.  5  Kan.  293. 

Ky. — Wilson  v.  Barrett,  115  SW 
812;  Hardy  v.  Trahue.  4  Bush  644; 
Worthlngton  v.  Cary,  1  Mete.  470; 
Hickman  v.  Gest,  Hard.  95  note; 
Hickman  v.  Gest.  Ky.  Dec.  297. 

Md.— Burk  v.  Tlnsley,  80  Md.  98, 
30  A  604. 

Mich. — Michigan  Dairy  Co.  v.  Run- 
nels. 96  Mich.  109,  55  NW  617:  How- 
ell V.  Muskegon  Clr.  Judge,  88  Mich. 
361,  50  NW  30G;  Peo.  v.  Blanchard, 
61  Mich.  478,  28  NW  669;  Wilson  v. 
Arnold,  6  Mich.  98. 

Mo. — Curtis  V.  Settle.  7  Mo.  452. 

Nebr. — Orotte  v.  Nagle,  60  Nebr. 
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363,  69  NW  973;  Dorrlneton  T.  Mln- 
nlck,  15  Nebr.  397.  19  NW  466;  Rouaa 
V.  Wright,  14  Nebr.  457.  16  NW  766: 
KlHson  V.  Tallon,  2  Nebr.  14. 

N.  Y. — Thorington  v,  Merrick,  101 
N.  Y.  5.  3  NE  794;  Jacobs  v.  Hogan, 
85  N.  Y.  243;  Castellanos  v.  Jones,  6 
N.  Y.  164;  Calmon  Aabeatos,  etc.. 
Works  V.  Asbest-Und-Gummlwerke, 
141  App.  DIv.  198,  126  NYS  120;  Jon- 
asBon  V.  Herrtck,  126  App.  Dtv.  827, 
111  NTS  69;  Chazy  Marble  Lime  Co. 
V.  Deely.  88  App.  Dlv.  IGO,  84  NYS 
896:  American  Audit  Co.  v.  Indus- 
trial Federation  of  America,  80  App. 
Dlv.  B44,  80  NYS  788;  Axford  v.  Se- 
Kuine,  70  App.  Div.  228,  75  NYS  35: 
Slier  V.  Hampton,  etc..  R.  Co.,  67 
App.  Dlv.  547,  73  NYS  1019;  Dela- 
fleld  V.  J.  K,  Armsby  Co.,  62  App.  Dlv. 
262,  71  NYS  14;  James  v.  Slgnell,  60 
App.  Dlv.  75,  69  NYS  680;  Anthony 
V.  Fox.  53  App.  Div.  200.  65  NYS 
806;  Hunt  v.  Robinson,  52  Aw.  Dlv, 
639.  65  NYS  386;  Fox  v,  1i1;l\s.  46 
App.  Dlv.  1.  61  NYS  295;  H:i'^l;.  ll  v. 
Osborn,  33  App.  Dlv.  127,  NTS 
861;  Chambers,  etc..  Glass  Co  v  11-. b- 
erta.  2  App.  Div.  181,  37  N^"S  ^."B; 
Carrier  v.  United  Paper  Co.,  linn 
287,  26  NYS  414;  Weasels  v  T.n.  it- 
cher,  69  Hun  306,  23  NYS  i^i  |:ifr 
138  N.  Y.  654  mem,  34  NE  61  (  iu.  (n): 
Hltner  v.  Boutlller.  67  Hun  22 
NYS  64;  Hoderman  v.  Barker,  i;"  Hun 
156,  14  NYS  574,  20  NYClvProc  341 
[aff  128  N.  Y.  601  mem.  27  NK  1029 
mem,  3  Sllv.  A.  518.  21  NYCivProc 
121];  Rellly  v.  Sisson,  31  Hun  572. 
4  NYCivProc  3S1.  66  HowPr  228; 
Smith  v.  Davie.  29  Hun  306.  3  NYClv 
Proe  74  [app  dlam  92  N.  Y.  630]; 
Pomeroy  v.  Rlcketts,  27  Hun  242  [app 
dism  91  N.  Y.  668  memi;  Manton  v. 
Poole.  4  Hun  638,  67  BarV  330;  Rlch- 
ter  V.  Wise,  3  Hun  398.  6  Thomps.  & 
C.  70;  Oould  V.  Bryan,  IC  N.  T.  Su- 
per. 626;  Commercial  Wood,  etc.,  Co. 
V.  Northampton  Portland  Cement  Co., 
41  Misc.  242,  84  NYS  88;  Mitchell  t. 
Anderson,  32  Misc.  13,  66  NYS  118; 
Altworth  V.  Flynn,  29  Misc.  106.  60 
NYS  235  [rev  27  Misc.  838  mem.  68 
NYS  606];  MacDonald  v.  Manlce,  72 
NYS  543;  Blum  v.  Jung.  30  NYS 
1020;  Norfolk,  etc..  Hosiery  Co.  v. 
Arnold.  18  NYS  910;  Marinette  Iron 
Works  Co.  v.  Reddaway,  1 3  NTS 
426;  Cattaraugus  Cutlery  Co.  v.  Case, 
9  NYS  862;  Labalt  v.  SchulofT.  4 
NYS  819;  Skiff  v.  Stewart.  39  HowPr 
385;  In  re  Hollingshead,  6  Wend. 
653.  See  also  Lewtsohn  v,  Kent,  etc., 
Co..  87  Hun  257,  33  NYS  826;  Matter 
of  Gilbert.  7  Wend.  490  (an  affidavit 
to  procure  an  attachment  against  the 
effects  of  an  absent  debtor  under  the 
Revised  Statutes).  But  compare  In 
re  Brown.  21  Wend,  816  (decided 
prior  to  the  codes), 

N.  D. — Hemmi  v.  Grover,  18  N.  D. 
678.  120  NW  561. 

Oh. — Coston  v.  False,  9  Oh.  St. 
397;  American  Mfg,  Co.  v.  National 
Supply  Co..  29  Oh.  Clr.  Ct.  433;  Drls- 
coll  v.  Kelly,  4  OhS&CPD  124,  B  Oh 
NP  243. 

Pa. — Mollet  V.  Ponsera.  4  Serf^.  & 
R.  543;  HalloweU  v.  Tenney  Canning 
Co.,  16  Pa.  Super.  60;  May-v.  Pagett, 
2  Pa.  Diet.  276. 

S.  C. — Ferst  V.  Powers,  K8  S.  C. 
S9S,  36  SE  744;  Wtlllamaon  v.  East- 
ern Bldgr.,  etc..  Assoc.,  64  S.  C.  682, 
S2  SB  766,  71  AmSR  822:  Addison  v. 
Sujette,  50  S.  C.  192.  27  SE  631:  Tabb 
V.  Gelzer.  43  8.  C.  342.  21  SE  261; 
Munroe  v.  Williams,  37  S.  C.  81,  16 
SE  533,  19  DRA  665;  Stevenson  v. 
Dunlap,  33  S.  C.  350,  11  SE  1017, 

S.  D. — Deering  v.  Warren,  1  S,  D. 
35.  44  NW  106R. 

Tenn. — WiUey  v.  Rolrden,  2  Baxt. 
227;  Lowenhelm  v.  Ireland,  2  Baxt, 
214;  Lewis  v,  Woodfolk,  2  Baxt.  25; 
Boyd  V.  Gentry.  12  Helak.  625;  Sherrv 
v.  Devlne.  11  Heisk.  722;  Rumbough 
V.  White,  11  Helsk.  260;  Robb  v, 
Parker,  4  Helsk.  58:  Sullivan  v.  Fu- 
gate,  1  Helsk.  20;  Porgey  v.  Ander- 
son. 1  Helsk.  20  note;  Monevhun  v. 
Tarter.  1  Heisk.  20  note;  Woodfolk 
V.  Whitworth.  6  Coldw.  561;  Smith  v. 


Foster,  3  Coldw.  139;  Kendrick  v. 
Mason,  (Ch.  A.)  62  SW  359;  McEl- 
wee  V.  Steelman,  (Ch.  A.)  38  SW  276. 

Va. — Clowser  v.  Hall.  80  Va,  864. 

W.  Va. — Fayette  Liquor  Co.  v. 
Jones.  83  SB  726;  Union  Bank  v. 
Loeb,  71  W.  Va,  494.  505,  76  SE  883 
felt  Cyc];  Kesler  v.  Lapham.  46  W. 
Va.  293.  33  SE  289;  Sommers  v.  Al- 
len. 44  W.  Va,  120.  28  SE  787;  Crlm  v. 
Harmon,  38  W.  Va.  596.  18  SE  763; 
Cosner  v.  Smith,  36  W.  Va,  788.  15 
SE  977;  Hudklns  t.  Hasklna,  22  W. 
Va.  646. 

[a1  ThUt  (1>  an  attachment  af- 
fidavit was  held  not  to  sufficiently 
state  the  nature  of  plaintiff's  claim, 
to  comply  with  Code  (1918)  c  106  8  1 
(8  4455),  where  It  did  not  state  the 
terms  of  the  contract,  or  the  charac- 
ter of  the  goods  sold,  and  showed  no 
cause  of  action  other  than  "that  the 
time  for  the  performance  of  the  ob- 
ligations" had  passed.  Home  Dis- 
tilling Co,  v.  Hlmmel,  (W,  Va.)  82  SE 
1094.  (2)  Where.  In  attachment  pro- 
ceedings, the  affidavit  of  plaintiff 
fails  to  disclose  from  what  cause  the 
debt  sought  to  be  attached  arose,  the 
omission  is  an  irregularity  which  Is 
fatal  to  the  Issue  of  the  writ.  Hole 
V.  Simpson,  (Sash.)  27  WeatLR  689. 
6  WestWkly  742. 

[b]  Under  the  Vorth  Dakota  atat- 
nte,  Rev.  Codes  (1905)  8  6942,  which 
does  not  require  an  affidavit  to  set 
forth  anything  except  one  or  more  of 
the  grounds  enumerated  in  j  6938.  It 
is  not  necessary  to  set  forth  the 
cause  of  action.  Hemml  v.  Grover. 
18  N.  D.  578,  120  NW  661. 

[c]  zn  aotloaa  oonuatBoad  by  at- 
taokment  the  affidavit  must  contain 
as  particular  a  description  of  the 
cause  of  action  as  Is  required  in 
other  cases.  Harlow  v.  Bechtl^  1 
Blackf.  (Ind.)  237. 

[d]  Show^ff  oans*  of  aotloa  to 
aatlMbuitloa  of  Judg*. — Under  N.  T. 
Code  Civ.  Proc.  i  636,  providing  that, 
to  entitle  plaintiff  to  a  warrant  of 
attachment,  he  must  show  by  affida- 
vit to  the  satisfaction  of  the  Judge 
that  one  of  the  causes  of  action  spe- 
cified Id  the  preceding  section  exists 
against  defendant,  and.  if  It  is  an 
action  to  recover  damages  for  breach 
of  contract,  that  plaintiff  Is  entitled 
to  recover  a  sum  stated  therein 
above  all  counterclaims  known  to 
him,  it  is  not  sufficient  that  plain- 
tiff alleges  a  cause  of  action,  but,  in 
order  to  sustain  his  attachment,  he 
must  show  a  cause  of  action  to  the 
satisfaction  of  the  Judge  with  rea- 
sonable certainty.  Auerbacb  v,  In- 
ternationale Wolfram  Dampen  Ak- 
tlen  Gesellschaft,  177  Fed.  458. 

[e]  Omission  rendering  prooeed- 
Incs  Told.— A  noncompliance  with 
the  statute  in  this  particular  has 
been  held  to  render  the  proceedings 
void  upon  collateral  attack,  where 
the  proceedings  were  before  a  Jus- 
tice of  the  peace  without  an  appear- 
ance by  defendant  and  the  defect  ap- 
peared on  the  record.  Sullivan  v. 
Fugate.  1  Helsk.  (Tenn.)  20.  See 
also  Everett  v.  Carleton,  85  Me.  297, 
27  A  266. 

rf]  A  not*  (1)  upon  which  the 
action  Is  brought  should  be  so  speci- 
fically described  as  to  bar  another 
action  upon  it.  Monroe  v.  Castelman, 
3  A.  K.  Harsh.  (Ky.)  299.  (2)  But, 
an  affidavit  has  been  held  sufitclent 
which  failed  to  show  that  a  promis- 
sory note  executed  by  defendant  and 
another,  and  Joint  and  several  in 
form,  was  executed  by  any  person 
other  than  defendant.  Dunlap  v.  Mc- 
Farland,  25  Kan.  488. 

[g]  Action  on  Joint  and  ssreral 
note. — An  affidavit  which  falls  to 
show  the  execution  of  a  Joint  and 
several  note  by  any  person  except 
defendant  whose  property  Is  sought 
to  be  attached  is  not  so  defective  as 
to  Invalidate  the  order  of  attachment, 
Dunlap  V.  McFarland,  25  Kan.  488, 

fh]  An  allldaTlt  In  an  action  on  a 
forelirn  Judgment  need  not  s>iow  the 
character  of  the  claim  on  which  the 


Judgment  was  obtained.  Gutta-P«r- 
cha,  etc.,  Mfg.  Co.  v.  Houston,  IDS 
N.  T.  276,  15  NE  402.  2  AmSIt  41!, 
14  NYCivProc  19,  20  AbbNCas  !18, 
28  NYWklyUlg  75  [rev  46  Hun  !J7. 

11  NYSt  302.  27  NYWUyDlg  271  (m 

12  NYCivProc  326)]. 

[1]  Wliar*  an  attMhmsnt  li 
•oogbt  In  an  aetlcm  to  noom 
■nllamldatad  damans,  the  aflldtvit 
must  contain  sufficient  proof  to  en- 
able the  court  to  say  prima  fade 
that  damages  to  the  amount  clktmcd 
have  been  sustained  and  are  recov- 
erable. Chaay  Marble,  etc.,  Co.  i. 
Deely.  88  App.  Dlv.  160,  84  NYS  19S; 
Haskell  v.  Osborn.  33  App,  Dlv.  IST, 
53  NTS  861,  6  NYAnnCaa  87;  Com- 
mercial Wood,  etc..  Co.  V.  Northamp- 
ton Portland  Cement  Co..  41  Mire. 
242,  84  NYS  38  [aff  87  App.  Div.  fill 
mem,  84  NYS  1121  mem]:  Mallon  v. 
Rothschild.  ^8  Misc.  8.  76  NYS  71fl. 
See  also  Ingalls  Stone  Co.  v,  Nunn, 
136  App.  Div.  142,  120  NYS  168. 

[J]  Wlier*  tlis  olalm  Is  fonsded  oa 
an  alleged  tort,  the  affidavit  should 
state  that  the  cause  of  action  arose 
wholly  within  the  limits  of  the  sute. 
Robinson  v.  Burton,  5  Kan.  293, 

[k]  DlstlsgulaliLln^  betwesn  tort 
and  oontraot^— It  need  only  bo  shown 
that  the  action  is  for  "the  recovery 
of  money"  without  distinguishing  the 
action  as  one  In  tort  or  one  arising 
out  of  contract.  Folsom  v.  Lock- 
wood.  6  Minn.  119;  Davidson  v.  Ow- 
ens. 6  Minn.  50. 

[1]  An  attdavlt  stating  facts  fnnn 
which  a  oontraot  may  be  utfarrad.  but 
in  which  plaintiff  does  not  positively 
swear  to  a  contract  Is  insufficient, 
Jacoby  v.  Gogetl.  6  Serg,  &  R.  (Pa.) 
450;  Quarles  v.  Robinson.  2  Plan. 
(Wis.)  97.  See  also  Robinson  v.  Bur- 
ton, 6  Kan.  293;  Blackwood  v.  Jones, 
27  Wis.  498. 

[m]  AfldftTtt  ImporttBr  yOat 
yartnmh^r  dsM.— An  affidavit  that 
certain  named  persons,  "a  copartner- 
ship under  the  firm  name  of  the  Lake 
Huron  &  Southwestern  Railway  Com- 
pany, are  indebted"  to  affiant,  etc.. 
imports  a  Joint  partnership  debt,  and 
will  support  an  attachment  against 
such  of  them  as  are  nonresidents. 
Miller  V,  Bay  Clr.  Judge,  41  Mkh 
326.  2  NW  26. 

[n]  Wliera  oomplalnt  nsad  as  aS- 
daTlt.— Where  the  complaint  for 
breach  of  contract  is  used  aa  an  af- 
fidavit for  attachment,  the  complaint 
must  show  the  essential  elements  of 
a  contract  and  breach  thereof,  either 
by  positive  allegations  of  facta  or  by 
giving  the  sources  of  Information 
and  grounds  of  belief  when  an  alle- 
gation is  made  on  information  and 
belief,  and,  where  the  complaint  falls 
to  do  so.  it  cannot  support  an  at- 
tachment. Slater  v,  American  Pal- 
ace Car  Co.,  146  App.  Dlv.  859,  954. 
131  NYS  17. 

[o]  That  tbe  demand  im  not  w- 
cored  or  that  the  security  has  be- 
come worthless  should  appear  by  the 
affidavit,  and  a  false  statement  In 
tills  respect  cannot  be  cured  by  an 
amendment  of  the  complaint.  Flsk 
V.  French.  114  Cal.  400,  46  P  161. 

[p]  AfldsTlts  hsld  tmmumeimatL— 
ri)  Under  Cods  (1896)  «  624.  author- 
ising the  Issuance  of  an  attachment 
by  a  chancellor  In  an  action  for  un- 
liquidated damages  for  breach  of  eon- 
tract,  or  In  action  Bounding  In  dam- 
ages merely,  and  S  629.  providing 
that  the  chancellor  must  require 
plaintiff  to  make  affidavit  of  the  spe- 
cial circumstances  In  order  to  df- 
termlne  the  amount  for  which  a  le\"v 
must  be  made,  an  affidavit  which  al- 
leges Uuit  defendant  unlawfutti 
seited  and  carried  away  and  convert' 
ed  to  his  own  use  lumber,  but  whtc) 
fails  to  show  that  the  attachmen 
was  sought  for  damages  for  bread 
of  contract  or  In  an  action  soundln; 
in  damages,  is  Insufficient  to  author 
Ise  a  writ  of  attachment.  Wigs  ^ 
Ringemann,  155  Ala.  189,  45  S  IS] 
(2)  That  one  nf  the  causes  of  actloi 
specified  in  Code  S  63G  exists,  la  no 
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larity  is  not  reqniTed  in  this  respect;'"  but  such 
facts  should  be  alleged  as  will  enable  the  court  or 
officer  to  judge  of  the  ezisteiice  of  a  cause  of  ac- 
tion in  which  the  issue  of  an  attachment  will  be 

Bhown  b7  an  affidavit  for  attachment 
merely  alleglnff  that  the  action  la  for 
recovery  of  money,  that  a  cause  of 
action  exists  in  plalntlfTs  fiivor,  that 
the  amount  of  plalntlfTs  claim  la  a 
certain  amount,  and  that  the  grounda 
of  Bald  claim  and  cause  of  action  are 
the  sale  and  delivery  of  certain  but- 
ter, there  being  no  allegation  that 
the  butter  was  tn  fact  sold  and  de- 
livered. Mitchell  V.  Anderson,  32 
Misc.  IS.  66  NTS  Its. 

[q]  Tbs  •tatMoent  of  tha  oavaa  of 
setloa  In  tha  a&daTlt  Is  a  sufficient 
compliance  with  a  statute  requlrtnir 
the  creditor  to  file  a  petition  or  other 
lawful  statement  of  the  cause  of  ac- 
tion. Holman  v.  Kerr,  44  Mo,  A.  481. 
See  also  Chenault  v.  Chapron,  G  Mo. 
13S,  holding  that  an  ordinary  petition 
In  debt  Is  a  'lawful  statement."  etc. 

Fr]  Conolvstvanaaa. — The  prelimi- 
nary affldavlt  of  a  plaintiff  In  attach- 
ment Is  not  conclusive  as  to  the  na- 
ture of  his  claim.  Heckscher  v. 
Trotter.  48  N.  J.  L.  419.  &  A  681; 
Shaddnck  v.  Marsh.  21  N.  J.  L.  434; 
Day  V.  Bennett,  18  N.  J.  L.  287. 

Fa]  VnoUoa  Act  (1903)  fi  84  (F 
L.  [MOT]  p  87S).  permitting  the  Issu- 
uice  of  an  attachment  "upon  •proof 
affldavlt  or  otherwise"  establish- 
ing, among:  other  things,  "that  the 
plBlntlll  has  a  cause  of  action  the 
nature  and  particulars  of  which  he 
shall  specify."  means  proof  of  facts 
sufflclent  to  establish  such  particu- 
lars, and  not  mere  belief  or  conclu- 
sions of  the  witness.  Hanford  v. 
Dnchastel,  (N.  J.)  93  A  586. 

89.    U    S. — Hard  v.   Stone.  11  P. 
Caa  No.  6,046,  6  Cranch  C.  C.  503. 

Ind. — Redman  v.  Burgess,  20  Ind. 
A.  J71,  50  NE  825. 

S.  D. — Oermantown   Trust   Co.  v. 
Whitney,  19  S.  D.  108.  102  NW  804 

W.  Va. — Todd  v.  Gates.  20  W.  Va. 
4<4  ' 

Ont.— Hamilton  Bank  v.  Balne.  12 
Ont.  Pr.  439. 

la]  Thus,  where  the  moving  pa- 
pers upon  which  an  attachment  was 
asked  show  that  plaintiff  claimed  and 
intended  to  rely  upon  full  perform- 
ance of  the  contract  by  him,  they  are 
sufficient  In  that  particular.  In  the 
absence  of  a  speclflc  objection  for 
defects  or  omissions.  Allied  Mfrs.  v. 
Zom.  1«6   App.  Div.   975.   150  NTS 

lit 

lb]  Vw  of  VMiMm  JMoramg*  of 
Hiitiilg  nsoasaary* — It  is  not  nec- 

esaary  that  the  affidavit  should  state 
In  the  precise  language  of  the  code 
that  the  cause  of  action  was  for  a 
"breach  of  contract,  express  or  Im- 
plied, other  than  a  contract  to  mar- 
ry," but  it  is  sufflclent  if  equivalent 
words  are  used.  Sdlck  v.  Green,  38 
Hun  (N.  T.)  202.  ^  ^ 

(c)  Cause  of  aottoa  bmS  aot  be 
wk  ost  In  fnll^ — ^The  South  Dakota 
statute  does  not  contemplate  that 
plaintiff  shall  set  out  his  cause  of 
action  in  full  In  the  affidavit.  It 
•Imply  requires  that  he  shall  state 
the  rrounds  thereof  with  sufDclent 
certainty  to  show  that  it  is  such  a 
caone  of  action  as  will  permit  an  at- 
tachment to  Issue.  Qermantown 
TniBt  Co.  V.  Whitney.  19  S.  D.  108, 
191  KW  304.  „  , 

[dl  eanaral  tarma.-— If  the  afflda- 
vlt in  describing  the  nature  of  the 
demand  shows  by  general  terms  that 
it  la  the  same  debt  for  which  the  ac- 
tion Ib  prosecuted,  it  will  be  suffi- 
cient, Bowera  v.  London  Bank.  3 
Utah  417.  4  P  225. 

fel  Aa  aflUtavlt  la  snOoiaiit  which 
states  the  action  to  be  for  "Roods, 
wares    and    merchandise"    sold  by 

Slalntlff  to  defendant.     Plummer  v, 
tmbr-Kstabrooke  Mercantile  Co.,  28 
Colo.  190.  47  P  294. 

If]  ■■■fllnr  alBdavH  la  oobbm- 
Hn  wKk  aaaaxad  sta«aauBt<— The 


warranted,*"  and,  where  auoh  a  showing  is  essential, 
it  should  appear  that  the  cause  is  one  arising  or 
founded  on  contract,  or  to  reeover  for  a  breaoh  of 
contract,  express  or  implied,  or  on  a  judgment,  as 


affidavit  for  attachment  under  the 
Pennsylvania  act  of  1869  may  be 
read  In  connection  with  a  statement 
annexed  and  referred  to  therein,  con- 
taining a  deacrlptlon  of  the  kind  of 
property,  and  the  date  when  It  was 
purchased  by  defendant,  so  as  to  fur- 
nish a  statement  of  "the  nature  and 
amount  of  such  Indebtedness."  as  re- 
quired by  the  statute.  Goodman  v, 
Sondhelm,  8  Kulp  (Pa.)  87. 

[g]  n.  fa.  laataad  of  jadfmaat^ 
An  affldavlt  of  a  certain  amount  due 
upon  a  fieri  facias,  Instead  of  depos- 
ing as  to  the  indebtedness  upon  the 
Judgment  Itself,  is  sufnclent.  Force 
V.  Hubbard,  26  Oa.  289. 

[h]  Safaranoa  to  patttton^Where 
the  statement  of  plaintiffs  claim  In 
the  affidavit  shows  that  it  Is  one  for 
which  an  attachment  may  issue,  but 
Is  not  so  full  as  might  be  desired, 
reference  may  be  had  to  the  petition 
to  ascertain  the  precise  nature  of 
plaintiff's  claim.  Hart  v.  Barnes,  24 
Nebr.  782.  See  also  Edlck  v.  Green, 
38  Hun  (N.  Y.)  202. 

40.  Ida. — Carter  Watson,  1  Ida. 
236. 

Kan. — Qulnlan  Danford,  28  Kan. 
607. 

Hlch.— McCrea  V.  RusseU.  100 
Ml^.  S7S,  SS  NW  1118. 

N.  Y. — Calmon  Asbestos,  ate.. 
Works  V.  Asbest-nnd-aummlwerke. 
141  App.  Dlv.  198,  126  NYS  120:  Dela- 
fleld  V.  J.  K.  Armsby  Co..  62  App. 
Dlv.  262.  71  NTS  14:  James  v.  Slg- 
nell,  60  App.  Div.  75,  69  NTS  680: 
Hunt  V.  Robinson,  52  App.  Div.  539. 
65  NYS  386;  Bennett  v.  EMwarda,  27 
Hun  352 ;  Manton  v.  Poole.  4  Hun 
638,  67  Barb.  330;  Zerega  v.  Benolst, 
30  N.  T.  Super.  199.  33  HowPr  129; 
Fine  V.  Lyons.  141  NTS  294:  McCul- 
loh  V.  Aeby.  9  NYS  361;  Lanier  v. 
Houston  City  Bank,  9  NYCIvProc 
161;  Morgan  v.  House.  86  HowPr 
826 

s'.  C. — Chltty  V,  Pennsylvania  B. 
Co..  62  8.  C.  626,  40  SE  »44:  Brown  v. 
Morris,  10  S.  C.  467. 

Contra  Hoover  v.  Haslage.  7  OhS 
&CP  98.  99,  5  OhNP  90  <where  it  is 
said:  "It  is  not  necessary  to  allege 
the  facts  constituting  the  cause  of 
action,  as  In  a  petition,  but  only  the 
'nature  of  the  claim'  ">. 

[a]  Tlins,  under  Code  Civ.  Proc.  f 
3169.  requiring  plaintiff,  applying  for 
an  attachment,  to  show  a  sufflclent 
cause  of  action  for  damages  for 
causes  specified  In  I  635.  It  was  held 
that  allegations  that  plaintiff  ren- 
dered services  as  attorney  to  defend- 
ant "of   the   reasonable   value  of 

J2,7B0,"  without  any  statement  of 
acts  from  which  the  court  mlgrht  de- 
termine the  nature  or  extent  of  the 
services  rendered,  were  inaufncfent. 
Pine  V.  Lyons,  141  NTS  294. 

[b]  Vila  tmetm  from  wUoli  Vh*  In- 
dontadnaas  aroaa  fl)  must  be  given 
In  considerable  detail.  Wessels  v. 
Boettcher.  69  Hun  306.  23  NTS  480 
[aff  138  N.  T.  654.  34  NE  5131:  Smith 
V.  Davis,  29  Hun  306,  3  NTClvProc 
74  [app  dlsm  92  N.  T.  830  mem]; 
Pomeroy  v.  Ricketts,  27  Hun  242 
[app  dlsm  91  N,  Y.  668  meml;  Man- 
ton  V.  Poole.  67  Barb.  (N.  Y.)  330. 
(2)  And  an  omission  to  state  the  ori- 
gin of  the  cause  of  action  has  been 
held  fatal.  Riehter  v.  Wise.  6 
Thomps.  &  C.  (N.  T.)  70.  And  see 
HItner  v.  Boutllller,  67  Hun  203.  22 
NYS  64;  Zerega  v.  Benolst.  80  N.  Y. 
Super.  199.  33  HowPr  129;  Duryea  v. 
Rayner.  11  Misc.  294.  32  NYS  247; 
Cattaraugus  Cutlery  Co.  v.  Case,  9 
NYS  862;  Smith  v.  Luca.  14  Wend. 
(N.  Y.)  237;  In  re  Holllngshead.  6 
Wend.  (N.  Y.)  558. 

[c1  The  affldavlt  must  show  a  raa- 
aoaably  plala  oasa,  and  where  it  ap- 
peared that  a  part  of  the  sum  alleged 
to  have  been  loaned  ms  advanced  on 


the  day  the  affldavlt  was  made,  the 
attachment  was  vacated,  the  court 
being  of  opinion  that  aome  explana- 
tion waa  required  In  order  to  show 
that  the  amount  loaned  became  due 
on  the  same  day.  Rellly  v.  Slsson,  81 
Hun  (N.  Y.)  572. 

[d]  Where  sararal  oausaa  of  ac- 
tion are  aat  fortli.  some  of  which  be- 
long to  neither  of  the  classes  speci- 
fled  in  the  statute,  the  attachment 
cannot  Issue.  Union  Cons.  Mln.  Co. 
V.  Raht.  9  Hun  208  [app  dlsm  S8 
N.  Y.  829  mem). 

[e]  Frof aastonal  saryloes. — ^Amere 
allegation  that  the  claim  is  for 
"professional  services"  does  not  state 
the  nature  of  the  debt  with  sufflclent 
legal  definltenesa.  Kesler  v.  Lapham, 
46  W.  Va.  293,  33  SE  289. 

[f]  The  avldance  which  plaintiff 
will  be  required  to  produce  at  the 
trial  need  not  be  set  forth  in  the  af- 
fidavit. Lanier  v.  Houston  City  Bank, 
9  NTClvProc  161  (where  a  demand 
and  refusal  to  pay  a  promissory  note, 
and  the  notice  thereof,  were  held  to 
be  sufficiently  alleged). 

[g]  Am  affldavlt  aninafc  two  Joint 
deMon,  (1)  if  insufficient  as  to  one 
of  them,  will  not  authorize  an  at- 
tachment ualnst  the  property  of 
both.  Hamuton  v.  Knight.  1  Blackf. 
(Ind.)  2B.  See  also  Hlsler  v.  c:arr, 
34  <^1.  641;  Chittenden  v.  Hobbs,  9 
Iowa  417;  Courrler  v.  Cleghorn,  3 
Greene  (Iowa)  628.  (2)  And  an  affi- 
davit for  attachment,  stating  that 
the  claim  "against  the  defendant  ts 
for  professional  services  rendered  by 
plaintiff,"  there  being  two  defend- 
ants and  the  one  Indebted  not  being 
specified.  Is  bad.  Kesler  v.  Lapham, 
46  W.  Va.  293,  38  SE  289.  (3)  But 
where  both  of  the  joint  debtors  re- 
side out  of  the  state,  the  affldavlt 
need  not  recite  that  the  indebtedness 
Is  upon  a  joint  contract.  Dobbs  v. 
Murray  County  Justices.  17  Ga,  624. 

[h]  Am  affidavit  showing  that 
plaintiff  is  antitlad  to  nominal  dam- 
agaa  Is  not  sufflclent  to  authorize  the 
Issuance  of  an  attachment  In  view  of 
Code  Civ.  Proc.  i  636,  requiring  the 
affidavit  for  attachment  to  show  that 
plaintiff  is  entitled  to  recover  a  sum 
stated  therein.  Romeo  v.  Garafolo, 
21  Misc.  166,  47  NTS  91  [aff  26  App. 
Div.  191,  49  NTS  1141. 

[I]  Affldavlt  not  showlar  tight  to 
raoorar  mua  cwtaUb— An  attachment 
affldavlt  alleging  as  a  separata  cause 
of  action  that  defendant  -had  broken 
an  agreement  to  take  during  the  first 
year  of  contract  relations  between 
the  parties  six  hundred  harmonists 
at  one  hundred  and  ten  dollars  each, 
and  taking  only  two  hundred  and 
sixty,  caused  a  loss  of  profit  of  about 
one  thousand  dollars  and  had  re- 
fused to  surrender  Instruments,  or- 
ders, plates,  lithographs,  accounts, 
and  contract  rights  to  the  value  of 
nine  thousand  five  hundred  dollars, 
notwithstanding  that  plaintiffs  had  a 
right  to  and  had  canceled  the  con- 
tract for  defendant's  noncompliance 
with  it,  did  not  show  that  plain- 
tiffs were  entitled  to  recover  any 
certain  sum  upon  that  cause  of  ac- 
tion, and  hence  such  affidavit  was  in- 
sufficient to  support  an  attachment. 
Roth  V.  American  Piano  Mfg.  Co.,  36 
Misc.  509,  71  NYS  1080. 

[j]  Statement  of  nnnnlurtfins 
Affldavlt  for  an  attachment  which 
merely  avers  that  "plaintiff  . 
is  entitled  to  recover  from  the  de- 
fendant" a  sum  of  money,  and  that 
"plalntlfTs  services  which  defendant 
contracted  to  pay  .  ,  .  for  were 
performed  within  the  State,"  states 
mere  conclusions,  and  does  not  show 
facts  sufflclent  to  constitute  a  cause 
of  action.  American  Audit  Co.  v. 
Industrial  Federation  of  America.  80 
App.    Div.    644,    646,^0    NYS.  788 
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the  ease  may  be.*^  The  snffieiency  of  the  allegations 
in  this  respect  is  necessarily  governed  by  the  par- 
ticular facts  stated,  but  generally  it  may  be  said 
that  the  requirement  will  be  satisfied  by  any  lan- 
guage from  which  conformity  to  the  statute  may  be 
gathered.*' 


[$  189]  <b)  Ownership  of  Claim.  It  should  alao 
appear  from  the  affidavit  that  plaintiff  is  a  ereditn 
of  defendant  and  that  he  is  entitled  as  such  to  re- 
cover the  claim  or  demand  for  which  the  action  is 
brought,*^  but  where  there  were  several  plaintiffs, 
an  affidavit  by  one  of  them  stating  that  he  ought 


(where  It  Is  said:  "It  is  apparent 
from  readiriK  the  affidavit  that  the 
four  essential  things  required  to  es- 
tablish a  cause  of  action  in  contract 
are  wanting,  namely,  the  nature  of 
the  contract,  performance  by  plain- 
tiff, breach  by  defendant  and  the 
damages.  The  affidavit  being,  there- 
fore, insuffldent  In  fatting  to  state 
facts  from  which  the  court  could  see 
that  the  plaintiff  had  a  cause  of  ac- 
tion on  contract  against  the  defend- 
ant, the  motion  to  vacate  the  attach- 
ment should  have  been  granted"). 

41.  Ida.— Carter  v.  Watson,  1  Ida. 
236. 

Mich. — Estlow  V.  Hanna.  75  Mich. 
219,  42  NW  812;  Farmers'  Nat.  Bank 
V.  Fonda,  65  Mich.  533,  32  NW  664; 
Feo.  V.  Blanchard.  61  Mich.  478.  28 
NW  669;  Cross  v.  McMaken,  17  Mich. 
611,  97  AmD  203;  Wilson  v.  Arnold.  6 
Mich.  98;  Hale  v.  Chandler.  3  Mich. 
531;  Roelofson  v.  Hatch.  3  Mich.  277; 
Buckley  v.  Lowry.  2  Mich.  418;  Gal- 
loway V.  Holmes,  1  Dougl.  330. 

Minn. — Baumgardner  v.  Dowaglao 
Mfg.  Co.,  50  Minn.  381,  52  NW  964. 

Nebr. — Hart  v.  Barnes,  24  Nebr. 
782.  40  NW  322:  Rouss  v,  Wright,  14 
Nebr.  457,  16  NW  765. 

N.  J. — Jeffery  v.  Wooley,  10  N.  J. 
L..  123. 

N.  Y. —  Castellanos  v.  Jones,  5  N. 
Y.  164;  Bennett  v.  Brown.  4  N.  Y. 
254;  Staples  V.  Palrchlld,  3  N.  Y.  41: 
Smadbeck  v.  SIsson.  31  Hun  682,  66 
HowPr  225  [aff  4  NYClvProc  358.  66 
HowPr  220];  Rellly  v.  Slsson.  31  Hun 
B72.  4  NYClvProc  361,  66  HowPr  228: 
Matter  of  Marty.  S  Barb.  229  [rev  2 
Barb.  iii.  3  HowPr  2081;  Morgan  v. 
House.  SS  HowPr  326;  Smith  v.  Luce. 
14  Wend.  237;  Matter  of  HoIHngs- 
head.  6  Wend.  S63.  See  Levenson  v. 
Briggs.  95  App.  I>iv.  94,  88  NTS  EOT. 

Oh. — Squalr  v.  Shea,  7  Oh.  Dec. 
(Reprint)  71,  1  ClncLBul  99. 

Pa. — Jacoby  v.  GogeU,  6  Serg.  & 
R.  450. 

Wis, — Blackwood  v.  Jones.  27  Wis. 
498;  Whitney  v.  Brunette.  IB  Wis.  61. 

[a]  The  oluuraotw  of  th*  contract 
should  be  stated.  Feo.  v.  Blanchard, 
61  Mich.  478.  28  NW  669.  But  see 
Drew  V.  Dequlndre,  2  Dougl.  (Mich.) 
193  (holding  that  an  affidavit  stating 
that  the  indebtedness  sworn  to  was 
upon  an  express  contract  is  sufficient 
without  stating  more  particularly  the 
nature  of  the  contract). 

[b]  If  the  oomplAlnt  show*  that 
tbm  aetton  la  upon  oontnot,  express 
or  implied,  the  requirement  is  satis- 
fled.  Kohler  v.  Agassis,  99  Cal.  9,  33 
P  741. 

[c]  W]isr»  tb*  basia  of  the  de- 
mand la  »  imaoh  of  dtttr>  it  must  he 
averred  that  the  duty  arose  by  con- 
tract. Pope  V.  Hibernla  Ins.  Co.,  24 
Oh.  St.  481. 

[d1  In  aUMlitr  a  contract  It  Is 
sufficient  to  give  Its  legal  substance 
and  effect  without  producing  the 
original  or  a  copy,  where  it  Is  in 
writing.  Condourls  v.  Imperial  Turk- 
ish Tobacco,  etc.,  Co.,  3  Misc.  66,  23 
NTS  S96. 

lei  AUaffatton  mm  to  aal*  on  orvdlt. 
— ^Where  there  is  an  affidavit  of  in- 
debtedness in  a  certain  amount  for 
goods  sold  and  delivered.  It  Is  sum- 
cient.  without  alleging  that  the  goods 
were  not  sold  on  credit.  Klefer  v. 
Webster.  6  Hun  (N.  Y.)  526. 

[f]  Express  and  lmpli«d.^(t)  Af- 
fidavits which  stated  that  a  debt  was 
due  upon  "express  and  Implied"  con- 
tract (Buehler  v.  De  Lemos.  84  Mich. 
654,  48  NW  42),  (2)  "upon  express 
contract  and  Implied  contract"  (Em- 
erson V.  Detroit  Steel,  etc.,  Co.,  100 
Mich.  127.  BR  NW  659),  (3)  and 
"upon  In  part  of  both  an  express  and  ' 


Implied  contract"  (Cope  v.  Upper 
Missouri  MIn.,  etc.,  Co..  1  Mont.  53} 
have  been  held  to  be  sufficient,  with- 
out stating  how  much  was  due  on 
each  contract. 

[g]  Xzpr«M  W  InUad.— (1)  An 
affidavit  is  Instifflclent  which  avers 
that  defendant  Is  indebted  to  plain- 
tiff upon  an  express  or  Implied  con- 
tract Hawley  v.  Delmas,  i  Cal.  196. 
(2)  But  if  it  sufficiently  appears  from 
the  affidavit  that  there  la  an  indebt- 
edness arising  on  contract  for  the  di- 
rect payment  of  money,  it  need  not 
be  stated  whether  the  contract  was 
express  or  Implied.  Flagg  v.  Date, 
107  Cal.  4S2.  40  P  804;  Freer  v.  Ham- 
ilton. 127  Mich.  381,  86  NW  824. 
Compare  S.  C.  Herbst  Importing  Co. 
V.  Hn^nn,  I  r,  Mont.  384.  41  P  185. 

[li]  •'Direct  paTaeat,"  as  used  In 
R'  v,  .'^t.  n-.37)  S  4303.  requiring  an 
alllilavU  fur  attachment  to  set  forth 
that  defendant  Is  indebted  to  plain- 
tiff, specifying  the  amount  of  such 
Indebtedness  and  whether  on  a  con- 
tract for  the  direct  payment  of  mon- 
ey, means  absolute,  unconditional, 
free  from  intervening  agencies  or 
conditions.  Ross  v.  Gold  Ridge  Mln. 
Co.,  14  Ida.  687,  95  P  821. 

[1]  Afidavlta  held  iBawBctakt.— 
(1)  Under  the  statutes  of  New  York, 
an  affidavit  sworn  to  on  the  same 
date  the  complaint  was  verified,  and 
averring  that  plaintiff  has  performed 
labor  and  services  for  defendant  from 
a  time  stated  "down  to  the  present 
time"  does  not  show  a  breach  of 
contract  or  a  cause  of  action  accrued 
which  will  support  an  attachment. 
Laughlln  V.  Queen  City  Constr.  Co., 
89  Fed.  482.  (2)  An  affidavit  that 
affiant  has  commenced  an  action  for 
a  specified  sum  which  Is  "now  due 
and  payable  to  the  plaintiff  from  the 
defendant  on  account  for  money  had 
and  received,"  sufficiently  states  a 
claim  arising  ex  contractu,  and  a 
petition  stating  that  "sums  were  re- 
ceived by  said  defendant  from  said 
plaintiff  to  be  loaned  by  said  defend- 
ant for  said  plaintiff,  and  for  the  use 
and  benefit  of  said  plaintiff,"  and 
that  defendant  was  to  repay  the  mon- 
ey or  loan  It  for  plaintiff,  sufficiently 
show.  In  an  action  for  the  conversion 
of  such  sums,  that  the  liability  arose 
ex  contractu.  Hart  v.  Barnes,  24 
Nebr.  782,  40  NW  322  (where  the  pe- 
tition was  permitted  to  be  used  in 
aid  of  the  affidavit  by  reference 
thereto).  (3)  An  allegation  that  the 
claim  Is  "for  damages  in  not  deliv- 
ering goods  purchased"  Is  an  Insuf- 
ficient statement  that  the  claim  Is 
for  a  debt  or  demand  arising  upon 
contract.  Judgment,  or  decree.  Rouss 
V.  Wright.  14  Nebr.  467.  16  SW  765. 

40.  Cal. — Plagg  v.  Dare.  107  Cal. 
482.  40  P  804;  Simpson  v.  McCarty, 
78  Cal.  17B,  20  P  406,  12  AmSR  37; 
Norcross  v.  Nunan,  61  Cal.  640. 

Minn. — Baumgardner  v.  Dowaglac 
Mfg.  Co.,  60  Minn.  381,  62  NW  964. 

Mont.— Newell  v.  Whitwell,  16 
Mont.  243.  40  P  866. 

K  T. — ^Williama  v.  Bamaman,  19 
AbbPr  «9. 

Utah. — Bowers  v.  Ijondon  Bank  of 
Utah,  3  Utah  417.  4  P  226. 

Wis. — Wlnslow  V,  Urquhart.  39 
Wis.  280;  Ruthe  v.  Green  Bay,  etc., 
R.  Co.,  37  Wis.  344;  Klenk  v. 
Schwalm.  19  Wis.  111. 

See  Plexner  v.  Dlckeraon,  66  Ala, 
129. 

[a]    Affldavlta  hald  antBoient  see 

Wehrman  v.  Conklln,  155  U.  S.  314, 
15  set  129.  39  L.  ed.  167  (construing 
Iowa  statute) ;  Flagg  v.  Dare,  107 
Cal.  482,  40  P  804;  Simpson  v.  Mc- 
Carty. 78  Cal.  175,  20  P  406,  12  Am 
SR  37;  Norcross  v.  Nunan,  61  Cal. 


640;  Plummer  v.  Struby-Estabrooki 
Mercantile  Co.,  23  Colo.  190.  47  P 
294;  Force  v.  Hubbard.  26  Ga,  IH; 
Brown  V.  Clayton,  12  Oa.  564;  Ron 
V.  Gold  Ridge  Min.  Co.,  14  Ida.  (S7, 
95  P  821;  Haywood  v.  McCrory,  II 
111.  459  (affidavit  stating  that  de- 
fendant was  indebted  for  a  certain 
sum  for  which  he  had  given  bit 
note):  Humphreys  v.  Matthews,  11 
III.  471;  Fremont  Cultivator  Co.  v. 
Pulton,  103  Ind.  393,  3  NB  185;  WU- 
lets  V.  Ridgway,  9  Ind.  367;  U.  S, 
Capsule  Co.  v.  Isaacs,  23  Ind.  A.  631. 
56  NE  832;  Redman  v.  Burgess,  20 
Ind.  A.  371.  60  NE  825:  Ferguson  v. 
Smith,  10  Kan.  394;  Grotte  v.  Nagle, 
60  Nebr.  363,  69  NW  978;  Dorrlngton 
V.  Mlnnlck.  IB  Nebr.  397.  19  NW  46»; 
Ludwlg  V.  Pusey.  etc.,  Co.,  143  App. 
Div.  290.  128  NTS  72;  Calmon  As- 
bestos, etc..  Works  v.  Asbest-Und- 
Gummlwerke,  141  App.  Dlv,  198.  12! 
NYS  120;  Levenson  v.  Briggs,  95  App. 
Dlv.  94,  88  NYS  507;  Hanson  v.  Mar- 
cus. 8  App.  Dlv.  818.  40  NTS  961; 
Blrdsall  v.  Emmons,  89  Hun  603  mem, 
34  NTS  1056;  Lewisohn  v.  Kent,  etc, 
Co.,  87  Hun  257.  33  NYS  826;  Klefer 
V.  Webster,  6  Hun  (N.  Y.)  626;  U.  S. 
V.  Graff,  4  Hun  (N.  Y.)  684,  67  Barb. 
304;  Johnston  v.  Ferris.  14  Daly  301. 
12  NTSt  666;  Grevell  v.  Whlteman,  31 
Misc.  279.  65  NYS  974:  Poster  v. 
Rogers,  31  Misc.  14.  64  NYS  66!; 
Condourls  v.  Imperial  Turkish,  etc, 
Co..  3  Misc.  66.  22  NYS  695;  Hamil- 
ton V.  Steck.  5  NYS  831  [aff  10  NTS 
1771;  Lanier  v.  Houston  City  Banlt, 
9  NYClvProc  161;  Doctor  v.  Schnepp. 
7  NYClvProc  144.  2  HowPrNS  52: 
Furman  v.  Walter,  13  HowPr  (N.  Y.) 
348:  Gans  v.  Beasley,  4  N.  D.  140,  69 
NW  714;  Constable  v.  White.  1  Handy 
44.  12  Oh.  Dec.  (Reprint)  18;  Hoover 
V.  Haslage,  7  OhSA(3P  98.  6  OhNP  90; 
Selbels  v.  Northern  Cent.  R.  Co..  80 
R.  C.  133,  61  SB  435,  16  LRANS  1026; 
(^itty  V.  Pennsylvania  R.  Co..  62  S. 
C.  526.  40  SE  944;  Perst  v.  Powers, 
58  8.  C.  398,  36  RE  744;  Central  R, 
etc.,  Co.  V.  (jeorgia  CTonstr..  etc..  Co., 
32  S.  C.  319.  11  SE  192.  638:  National 
Exch.  Bank  v.  StelUng.  31  8.  C.  3(0.  9 
SE  1028. 

48.  N.  J.— Frlsby  v.  WIlllamBon, 
16  N.  J.  L.  61. 

N.  T.— McLqugblln  v.  Naugle,  34 
Misc.  386,  69  NTS  871. 

Tenn. — Sherry  v.  Divine,  11  Helsk. 

W.  Va. — Sommera  v.  Allen.  44  W. 
Va.  120.  28  SE  787. 

Ont. — McKensie  v.  Bussell,  3  U.  CX 
Q.  B.  O.  S.  843. 

[a]  An  aSMavlt  which  ohargva  In- 
dabtadasaa  to  aa  affaat  Instead  of  the 
real  plaintiff  la  not  In  compliance 
with  the  code.  Stark  v.  Lewis,  7  Ky. 
Op.  711. 

[b]  AllMVtlon  taald  anffldvnt. — An 

allegation  that  the  negotiable  paper 
sued  on  was  given  for  logs  sold  by 
plaintiff  to  defendant  la  npt  Indelf- 
ntte,  as  It  Justiftea  the  conclusion 
that  plaintiff  was  the  payee.  Mfller 
V.  White.  46  W.  Va.  67,  S3  8&  332. 
79  AmSR  791  [dlat  Sommers  v.  Al- 
len, 44  W.  Va.  120.  28  SB  787]. 

[c]  Allamtlon  bald  lumttoiMit^ 
An  affidavit  which  alleges  that  the 
defendants  are  liable  upon  a  promis- 
sory note,  but  which  does  not  aver 
that  the  plaintiffs  are  entitled  to  the 
note  either  as  payees  or  Indorsees 
Is  bad  for  Indeflniteness.  Sommera 
V.  Allen.  44  W.  Va.  120,  28  SE  787. 

[d]  AotiOB  by  aaslruM. — An  affi- 
davit by  plaintiff  stating  that  he  is 
now  the  owner  and  holder  of  the  de- 
mand sued  on  under  an  assignment 
by  the  assignee  to  whom  the  original 
holder  had  transferred  It.  toother 
with  an  affidavit   by   such  original 
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to  recover  has  been  held  not  f&tally  defective 
beeanae  aaaerting  an  indebtedness  to  him  person- 
ally." 

[h  190]    (6)  Identification  of  Cause."    If  the 

statute  requires  that  the  affidavit  shall  identify  the 
aetioD  in  which  the  auxiliary  remedy  is  sought,  the 
afSdavit  must  so  describe  it  as  to  show  unmistak- 
ably that  it  is  an  adjunct  of  that  particular  pro- 
ceediog;'"  but  an  affidavit  which  has  this  effect  is 
soffieient/'  although  it  fails  to  use  technical  lan- 
gvagCf*'  to  refer  specifically  to  the  petition,*"  or  to 
give  the  number  of  the  ease.^*" 

[f  191]  (6)  Showing  Pendency  of  Action.  If 
the  statute  requires  the  commencement  or  pendency 
of  the  action  to  be  allied,  any  statement  substan- 
tiatly  showing  its  institntion  or  snbseqnent  prose- 


bolder  Btattn^  that  he  had  Informefl 
defendant  that  the  claim  had  been 
duly  asfilened  to  plaintiff.  Is  suffi- 
cient to  show  the  ratter's  ownership 
of  the  demand.  Hall  v.  Stryker,  27 
N.  T.  696. 

fe]  Aotloa  \u  nottvn. — An  affi- 
davit entitled  in  the  action  of  plain- 
HIT  aa  receiver  in  which,  omitting  his 
official  designation,  he  states  that  he 
)s  plaintiff  In  the  above  entitled  ac- 
tion and  that  defendant  Is  indebted 
to  him.  sufficiently  shows  an  indebt- 
edness to  him  as  receiver.  O'Conor 
V.  Roarit,  108  Cal.  173,  41  P  465. 

(f1  AoUoB  on  nromlsaorr  not*. — 
{1)  An  affidavit  alleging  an  indebted- 
ness of  defendant  to  plaintiff  on  a 
promissory  note  made  to  a  third 
party  sufficiently  shows  ownership  of 
the  note  by  plaintiff,  although  it  is 
not  stated  In  terms  that  the  note  was 
indorsed  to  him.  State  Bank  v.  Boyd, 
IG  Cal.  386,  25  P  20.  <2)  The  failure 
to  state  that  the  note  sued  on  Is 
payable  to  plaintiff  will  not  render 
the  attachment  void.  Bourne  v. 
Hocker.  11  B.  Hon.  (Ky.)  2S.  <S> 
An  affidavit  which  states  that  the 
suit  is  to  recover  on  a  negotiable 
Dote  signed  by  defendants,  and  due 
upon  a  certain  date  In  the  future,  but 
does  not  state  to  whom  the  note  was 
(tlven.  the  date  given,  or  where  pay- 
able, is  too  indefinite.  Sommers  v. 
Allen,  44  "W.  Va.  120.  28  SE  787. 

[g]  Tins  of  asslgnmeitt.^ — In  or- 
der to  maintain  an  attachment  predi- 
cated upon  a  claim  for  brokerage 
commission  acquired  by  assignment, 
the  affidavit  In  attachment  should 
positively  show  that  the  claim  sued 
on  was  assigned  to  plaintiff  subse- 
quently to  the  going  Into  effect  of  9 

15  of  the  Practice  Act  of  1907  (Hurd 
Rev.  St.  [1909J  c  110),  as  prior  to 
that  time  such  a  claim  was  not  as- 
signable. Bteele-Wedeles  Co.  v. 
Rhoodoc  Pond  Packing  Co.,  1S3  III.  A. 

[h]  Varattvlng-  dsfenss. — Allega- 
tions that  notes  sued  on  are  not  paid, 
&nd  that  plaintiff  Is  a  holder  for  value 
before  maturity,  are  Immaterial  aver- 
ments wblch  It  is  not  necessary  for 
vUlntlir  to  rebut  in  the  first  Instance. 
Essex  County  Nat.  Bank  v.  Johnson, 

16  NTS  71.  21  NTClvProc  S21. 

44,  Fairbanks  v.  Lorlg,  4  Ind.  A. 
151.  2»  NE  452. 

4B.  Am-ta  MrtttllBC  of  aOdavlt  see 
aupra  I  177. 

40.  Lowenhelm  v.  Ireland.  2  Baxt. 
tTenn.)  214;  Lewis  v.  Woodfolk,  2 
Bait.  <Tenn.)  2S;  Robb  v.  Parker.  4 
Heisk.  (Tenn.)  58;  Woodfolk  v.  Whlt- 
worlh,  6  Coldw.  (Tenn.)  B61;  Smith 
T.Foster,  3  Coldw.  (Tenn.)  139;  Swan 
v.  Roberts,  2  Coldw.  (Tenn.)  153. 
See  also  Randall  v.  Snvder.  214  Mo. 
21.  112  SW  529,  127  AmRR  653. 

[a]  Xa,  Tsimessee  the  afTldavIt 
nuBt  allege  that  a  suit  has  been 
■tMnmenced  by  plaintiff  against  de- 
fendant, the  nature  thereof,  the  tri- 
bunal In  which  it  is  pending,  the 
amount  of  the  damages  claimed,  and 
that  the  cause  of  action  la  Jiint. 
Walker         Cottrell,    «   Baxt  257; 


Sparkman  v.  Sparkman.  4  Baxt.  45; 
Peak  V.  Buck.  3  Baxt.  71;  Gibson  v. 
Carroll.  1  Helsk.  23;  Smith  v.  Fos- 
ter. 3  Coldw.  139;  Swan  v.  Roberts,  2 
Coldw.  153;  Morris  v.  Davis,  4  Sneed 
452;  Thompson  v.  Carper,  11  Humphr, 
542. 

47.  See  Munxenhelmer  v.  Manhat- 
tan Cloak,  etc..  Co..  79  Tex.  318.  15 
SW  389. 

[a]    Afldavlts  hsld  snlBoleiit^d) 

An  affidavit  which  corresponds  with 
the  petition  as  to  the  names  of  the 
parties,  the  amount  sued  for,  and  the 
nature  of  the  action,  and  is  Indorsed 
with  the  file  number  of  the  suit,  filed 
with  the  papers  in  the  cause,  and 
acted  upon  by  the  clerk  in  issuing  the 
writ,  sufficiently  Identifies  the  action, 
although  not  filed  on  the  same  day  as 
the  petition.  Eilers  v.  Forbes,  (Tex. 
Civ.  A.  189B)  82  SW  709.  (2)  So,  an 
afndavlt  showing  that  it  was  made  in 
a  specified  cause,  and  sworn  to  by 
the  "agent  and  attorney  for  plain- 
tiff." and  filed  on  the  same  day,  In 
the  same  court,  and  with  the  same 
file  ntmiber  as  the  petition  and  the 
attachment  bond  sufficiently  identl- 
fles  the  cause  in  which  it  was  filed. 
Munzenhelmer  v,  Manhattan  Cloak, 
etc..  Co.,  79  Tex.  318,  IB  SW  389. 

[  b  1  XdsntUoation  of  court. — An 
aflldavit  entitled.  "State  of  Florida, 
Jackson  county,"  sworn  to  before  the 
clerk,  and  Indorsed.  "Frank  Philips, 
Clerk  Circuit  Court,"  sufficiently 
shows  In  what  court  proceedings 
were  begun.  West  v.  Woolfolk,  21 
Fla.  189. 

48.  Altmever  v.  Caulfield,  37  W. 
Va.  847,  17  SE  409  (holding  that  an 
affidavit  la  not  deficient  in  this  re- 
spect, because  It  does  not  technically 
state  that  it  is  made  "in  the  suit"). 

49.  White  Pay  Furniture  Co.  v. 
Dallas  First  State  Bank,  (Tex.  Civ. 
A.)  114  SW  1159. 

50.  Bridges  v.  Center  First  Nat. 
Bank,  47  Tex.  Civ.  A.  454,  106  SW 
1018  (holding  that  the  fttilure  to  give 
the  number  of  the  ease  is  not  neces- 
sarily fatal). 

61.  See  Jansen  v.  Mundt,  20  Nebr. 
820,  80  NW  53. 

[a]  ninstrations. — (1)  An  aflldavlt 
made  by  the  attorney  for  plaintiff, 
where  he  swears  "that  he  Is  the  au- 
thorized attorney  for  the  plaintiff  in 
the  above  entitled  action;  that  he  has 
commenced  an  action,"  etc..  Instead 
of  stating  that  plaintiff  has  com- 
menced an  action.  Is  not  void,  where 
It  appears  from  the  whole  affidavit 
that  the  action  was  brouerht  by  plain- 
tiff. Jansen  v,  Mundt,  20  Nebr.  320. 
30  NW  53.  (2)  And  an  affidavit  which 
states  that  an  action  has  been  com- 
menced in  effect  shows  the  Issue  of 
a  summons,  and  Is  sufficient.  Wal- 
lace V.  Castle.  68  N.  T.  370. 

62.  Blake  v.  Sherman,  12  Minn. 
420;  Wallace  v.  Castle.  68  N.  T.  870; 
Belmont  v.  SIgua  Iron  Co.,  80  App. 
DIv.  637.  80  NTS  771 :  American 
F,TCh.  Nat.  Bank  v.  Volsin.  44  Hun 
SG:  Stolber  v.  Thudlum.  44  Hun  70; 
Plckhardt  v.  Antony,  27  Hun  269; 
Stevens  v.  Mlddleton,  26  Hun  470; 


cution  will  be  sufficient.^^  A  statate  authorizing  the 
issue  of  an  attachment  in  an  action,  or  requiring 
the  affidavit  to  show  that  one  of  certain  specified 
causes  of  action  exists  against  defendant,  does  not 
necessitate  a  specific  showing  that  the  action  has 
actually  been  commenced  or  that  the  summons  has 
been  issued  or  served;^'  and  where  the  statute  re- 
quires that  the  affidavit  together  with  the  bond  and 
attachment  shall  be  returned  to  the  court  in  which 
the  suit  was  originally  commenced,  and  filed  with 
the  papers  in  the  original  case,  it  is  not  necessary  to 
allege  the  existence  of  a  suit.'" 

192]  (7)  Showing  as  to  Claim  or  Indebted- 
nesa  "—(a)  In  General.  The  statutes  generally  re- 
quire a  statement  that  defendant  is  indebted  to 
plaintiff,*"  and  also  a  precise  or  reasonably  certain 

Lawton  v.  Kiel,  61  Barb.  30,  34 
HowPr  465;  Maury  v.  American  Mo- 
tor Co.,  57  NTS  1142  [aff  25  Misc. 
657,  58  NTS  316];  Conhlfn  v.  Dutcher, 
5  IlowPr  386,  CodeRepNS  49. 

S8.  Hounshell  v.  Pharea,  1  Ala. 
580. 

B4.   Demands  oa  whlok  xemedr  lies 

see  supra  if  100-120. 

66.  City  Nflt.  Bank  v.  Fllppen.  6S 
Tex.  610,  1  SW  897;  Eplln  v.  Blessing, 
73  W.  Va.  283,  80  SE  458.  And  see 
cases  Infra  next  note. 

Tal  Seoosd  appUoatloa^— Where 
application  is  made  for  a  second  at- 
tachment on  the  ground  of  the  Insuffi- 
ciency of  the  property  originally  at- 
tached, the  affidavit  must  show  th>) 
continued  existence  of  the  debt  as  if 
It  were  an  original  application.  Pav- 
rot  V,  Delle  Plane.  4  I>a.  Ann.  584. 

[b1  Tbs  omisalotf  of  tbe  word  'W 
before  the  word  "Indebted"  Is  a  fatal 
defect.  City  Nat.  Bank  v.  Fllppen.  66 
Tex.  610,  1  SW  897, 

[c]  Afldarlt  Btatbtf  anowrt  to  1m 
diie,>~-Code  Civ.  Proc.  I  636  sabd  1, 
providing  that  an  affidavit  in  support 
of  an  attachment  must  show  that 
plaintiff  Is  entitled  to  recover  the 
sum  stated  therein,  is  not  complied 
with  by  an  affidavit  stating  that  a 
certain  amount  Is  due,  but  plaintiff 
must  show  that  the  amount  claimed 
Is,  preflumptlvely  at  least,  owing  to 
him.  McLoughlln  v.  Naugle,  34  Misc. 
385.  69  NTS  871. 

[dl  "OlAimed"  to  be  AtM. — An  affi- 
davit referring  to  a  certain  sum  as  a 
balance  "claimed  to  be  due  from  the 
defendant"  is  not  a  sufficient  aver- 
ment of  fact,  Lee  v.  Co-operative 
Life,  etc..  Assoc.,  2  NTS  864. 

[e]  >tiit  for  brsach  of  contra ot  of 
employment. — Under  N.  Y.  Code  Civ. 
Proc,  (  636,  regulating  attachment 
and  providing  that.  If  the  action  Is  to 
recover  damages  for  breach  of  con- 
tract, the  affidavit  must  show  that 
plaintiff  Is  entitled  to  recover  a  sum 
stated  therein,  an  attachment  was  not 
autliorlsed  in  a  suit  for  alleged  breach 
of  a  broker's  contract  of  employment. 
In  the  absence  of  some  allegations 
showing  that  plaintiff  in  any  case 
would  have  made  a  sale  and  been  en- 
titled to  compensation.  Auerbach  V. 
Internationale  Wolfram  Lampen  Ak- 
tlen  Gesellschaft.  177  Fed.  458. 

[f]  Acknowledgment  by  defendant 
of  plaiatilT's  olalm  further  than  the 
payment  made  on  It  Is  not  shown  by 
the  statement  of  an  affidavit  for  at- 
tachment that  deponent  wrote  to  de- 
fendant demanding  payment  of  the 
account,  and  that  defendant  replied. 
Inclosing  an  assignment  of  a  claim 
to  be  applied  on  plalntlfTs  claim. 
Mitchell  V.  Anderson,  32  Misc.  IS,  66 
NTS  118. 

[g]  Wbere  ttiere  are  eevenl  de> 
fendants.  the  indebtedness  of  each 
should  be  allejred.  Britton  v.  Gregg, 
96  111.  A.  29  [aff  193  111.  394,  61  NE 
10241. 

[h]  mastatements  as  to  Joint  de- 
fendants.— (1)  Where  two  or  more 
persons  are  sued  Jointly  on  an  al- 
leged contract,  and  the  contract,  at- 
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statement  of  the  amount  <A  the  indebtedness  claimed. 
This  last  statement  is  necessary  and  materiali  not 
only  to  confer  jorisdietion  font  also  to  enable  the 
o£9cer  to  whom  the  affidavit  is  presented  to  deter- 


mine the  amount  of  property  which  may  be  takes 
under  the  attachment  and  thus  avoid  an  exeessiTe 
levy."  A  general  averment  of  damage  is  insufficieot 
and  the  indebtedness  or  amount  claimed  should  be 


tached  as  an  exhibit  to  the  declara- 
tion, shows  that  only  one  of  the  de- 
fendants Is  liable,  the  attachment 
may  be  dismissed  on  motion.  Cox  v. 
Henry.  118  Ga.  269,  S8  SB  868.  (2) 
The  same  la  true  where  the  affidavit 
alleges  that  the  two  defendants  are 
jointly  bound  on  the  notes  sued  on, 
while  the  notes  themselves  show  sep- 
arate and  distinct  liabilities  as 
maker  and  Indorser.  Blair  v.  Wins- 
ton. 84  Md.  356,  35  A  1101.  (3)  And 
an  attachment  against  three  part- 
ners Jointly  should  be  quashed  If 
the  debt  Is  not  shown  to  be  joint. 
Boyd  V.  Worn.  88  Md.  341.  41  A  897. 

[1]  Avsnneiit  of  joint  Indebted- 
ness.— An  allegation  In  an  affidavit 
that  two  defendants,  naming  them, 
"are  Justlv  indebted"  to  plaintiff  im- 
porta  a  joint  Indebtedness,  and  a  sub- 
sequent averment  that  such  debt  is 
due  from  one  of  said  defendants  nec- 
essarily implies  that  it  Is  due  from 
both.  Sword  V.  Lenawee  Clr.  Judge, 
71  Mich.  2H4.  38  NW  870. 

[J1  raUnz*  to  dndsnuite  d*f«nd»nt 
11»M«<— An  affldavlt  in  an  action 
against  two  defendants,  which  states 
that  the  claim  against  defendant  Is 
for  professional  services,  la  defective 
because  of  the  failure  to  atate  which 
defendant  is  indebted.  Kesler  v.  Lap- 
ham.  46  W.  Va.  293.  33  SE  289. 

[k1  Wbsw  d«bt  not  dne^^Where 
the  debt  for  which  the  attachment  is 
sued  out  is  not  yet  due.  the  state- 
ment of  the  claim  should  be  clear  and 
unequivocal.  Prledlander  v.  Myers,  t 
"La,.  Ann.  920;  ^rriaon  v.  King,  9  Oh. 
St.  388. 

[1]    Third  parties  wlio  make  «ni>- 

Xortlng  atBdavits  ae  to  the  nonrenl- 
ence  of  the  debtor  need  rot  testify 
as  to  the  debt.  Staples  v.  Fairchild, 
3  N.  T.  41. 

[m]  Bffsot  of  recital. — The  recital 
of  an  Indebtedness  Is  prima  facie  and 
not  conclusive  evidence  thereof. 
Treat  v.  Dunham,  74  Mich.  114,  41 
NW  878,  16  AmSR  616;  Manning  v. 
Bresnahan.  63  Mich.  G84,  30  NW  189: 
Cook  V.  Hopper,  23  Mich.  611:  Qilson 
T.  Appleby,  80  N.  J.  L.  642.  77  A 
1084. 

[n1   Vcoof  of  nonpaynwat..  I  -On  an 

application  for  an  attachment  In  an 
action  on  an  account  stated,  although 
It  is  necessary  to  allege  nonpayment, 
and  although  part  of  the  indebtedness 
has  been  paid.  It  is  not  necessary  for 
plaintiff  to  present  proof  of  nonpay- 
ment. Bremer  v.  Ring.  146  App,  Div. 
724.  181  NTS  487. 

Be.  Ala. — Ragsdale  v.  Kinney,  119 
Ala.  4S4,  24  S  443;  McAbee  v.  Parker. 
78  Ala.  673. 

Ark.— Hughes  V.  Stinnett,  t  Ark. 
211. 

Cal.— Hale  v.  Hllllken.  142  Cal.  134, 
76  P  653;  O'Conor  V.  Roark.  108  Cal. 
178,  41  P  465. 

Colo. — Hentzer  v.  EHlison,  7  Colo. 
A.  31S.  43  P  464. 

Oa. — ^Krutlna  v.  Culpepper,  76  Ga, 
602;  Buchanan  v.  Sterling.  68  Ga.  227: 
Camp  V,  Cahn,  63  Ga.  568;  Black  v, 
Scanlon.  48  Ga.  12;  Irvin  v.  Howard, 
37  Ga.  18;  Brown  v.  Clayton,  12  Ga. 
664;  Avery  v.  Pope,  13  Ga.  A.  743.  79 
SE  946. 

Ida. — Kerns  v.  McAulay,  8  Ida.  668, 
69  P  639. 

ni. — May  V.  Dlsconto  Gesellschaft, 
211  111.  310.  71  NE  loot;  Phelps  v. 
Toung,  1  111.  327. 

Iowa. — Kelley  v.  T>onnel!y,  29  Iowa 
70;  Blakley  v.  Bird.  12  Iowa  601; 
Shaplelgh  v.  Roop,  6  Iowa  524. 

Kan.— Tootle  v.  Smith.  34  Kan.  27, 
7  P  577;  Robinson  v.  Burton,  6  Kan. 
293 

ky.— Moore  v.  Harrod,  101  Ky.  248. 
40  SW  676,  19  KyL  406;  Anderson  V. 
Sutton,  2  Duv.  480:  Worthington  v. 
Cary,  1  Hetc.  470:  Cowherd  v.  Hard- 


ing, 7  KyL  217;  Lynn  v.  Stark,  6  KyL 
686. 

La.— Price  v.  Merritt.  IS  La.  Ann. 
526;  Elam  v.  Barr.  11  La.  Ann.  622; 
Prledlander  v.  Hyera,  2  La.  Ann.  920; 
Levy  V.  Levy,  11  La.  677. 

Mich. — Butcher  v.  Capon,  etc. 
Leather  Co^  148  Mich.  562.  112  NW 
110.  12  AnnCaa  169;  Mathews  v.  Dena- 
more,  43  Mich.  461,  5  NW  669;  Cross 
V.  HcMaken.  17  Mich.  511.  97  AmD 
203:  Hale  v.  Chandler.  3  Mich.  631. 

Minn. — Baumgardner  v.  Dowaglac 
Mfg.  Co.,  50  Minn.  381.  52  NW  964; 
Folaom  v.  Lockwood.  6  Minn.  186; 
Davidson  v.  Owens,  5  Minn.  69. 

Nebr. — Greenwood  First  Nat.  Bank 
V.  Van  Doren,  68  Nebr.  142.  93  NW 
1017:  Grotte  v.  Nagle.  50  Nebr.  363. 
69  NW  973;  Hart  v.  Barnes.  24  Nebr. 
782.  40  NW  322. 

N.  T. — Buell  V,  Van  Camp.  119  N. 
T.  160.  23  NE  538;  Thorlngton  v. 
Merrick,  101  N.  T.  5,  3  NE  794;  Lewis 
V.  Tlndel-Morrls  Co.,  109  App.  DIv, 
509,  96  NTS  576;  Walts  v.  Nichols,  32 
Hun  276;  Pomeroy  v.  Ricketts,  27 
Hun  242  [app  dism  91  N.  Y.  668 
meml;  Marinette  Iron  Works  Co.  v. 
Reddaway,  59  N.  T.  Super.  576.  18 
NTS  426:  Gould  v.  Bryan,  16  N.  T. 
Super.  626;  Kelderhouse  v.  McOarry, 
82  Misc.  865,  143  NTS  741;  McLouvh- 
lln  V.  Naugle,  84  Misc.  386,  69  NTS 
871;  Mitchell  v.  Anderson,  32  Misc. 
13,  66  NTS  118;  Foster  v.  Scurlch, 
27  Misc.  25.  67  NTS  96;  Romeo  v. 
Garafolo,  21  Misc.  166.  47  NTS  91 
fait  26  App.  Div.  191,  49  NTS  114J: 
DoI«  v.  Atlantic,  etc.,  Transp.  Co.,  3 
NYClvProc  162;  Golden  Gate  Concen- 
trator Co.  V.  Jackson,  13  AbhNCas 
476;  Ackroyd  v.  Ackroyd.  11  AbbPr 
345,  20  HowPr  93;  Cruyt  v.  Phillips, 
16  HowPr  120. 

Oh. — Hoover  v.  Haslage,  7  OhS&CP 
98,  6  OhNP  90. 

Okl.— Coyle  Mercantile  Co.  v.  Nix,  7 
Okl.  267.  54  P  469. 

Pa.— May  v.  Pagett,  2  Pa.  DIst  276; 
Wells  V.  Hogan.  2  Pa.  Dlst.  98. 

S.  C. — Addison  V.  Sujette.  60  S.  C. 
192,  27  SE  631;  Munroe  v.  Williams, 
37  S.  C.  81,  16  SE  533,  19  LRA  686. 

S.  D. — Germantown  Trust  Co.  v. 
Whitney,  19  S.  D.  108.  102  NW  304. 

Tenn. — Gardner  v.  Swift.  113  Tenn. 
1.  80  SW  764;  Lewis  v.  Woodfolk,  2 
Baxt.  25:  Boyd  v.  Gentry,  12  Heisk. 
625;  Robb  v.  Parker,  4  Helsk.  58;  Sul- 
livan V.  Fugate,  1  Helsk.  20;  Wood- 
folk  v.  Whltworth.  6  Coldw.  561; 
Smith  V.  Foster.  3  Coldw.  139:  Pos- 
ter V.  Hall,  4  Humphr.  346:  Kendrlck 
V.  Mason,  <Ch.  A.)  62  SW  869:  Mc- 
El  wee  V.  Steelman.  (Ch.  A.)  38  8W 
276. 

Tex. — Hunsenhelmer  v.  Manhattan 
Cloak,  etc..  Co.,  79  Tex.  316,  16  SW 
389:  Capey  v.  Heidenhelmer,  58  Tex. 
6C2;  Marshall  v.  Alley.  25  Tex.  842; 
Norvell -Shaplelgh  Hardware  Co.  v. 
Hall  Novelty,  etc..  Works.  fClv.  A.) 
91  SW  1092;  Teague  v.  LIndsey,  31 
Tex.  Civ.  A.  161,  71  SW  573;  Smith 
v.  Mather.  (Civ.  A.)  49  SW  257;  Ault- 
man  v.  Smyth,  (Civ.  A.)  43  SW  932; 
Scram  v.  Duggan,  1  Tex.  A.  Civ.  Cas. 
f  1269. 

W.  Va. — Kesler  v.  Laoham,  46  W. 
Va.  293.  33  SE  289:  Nelll  V.  Rogers 
Bros,  Produce  Co..  41  W.  Va.  87,  28 
RE  702;  Crim  v.  Harmon,  88  W.  Va. 
596,  18  SE  753:  Conner  v.  Smith.  36 
W.  Va.  7R8.  15  SE  977. 

Wis. — Talbot  V.  Woodle.  19  Wis. 
174:  Bowen  v.  Slocum,  17  Wis.  181; 
Quarles  v.  Robinson,  2  Finn,  97,  1 
Chandl.  29. 

B.  C. — Richards  v.  Wood,  12  B.  C. 
182. 

Man. — Keeler  v,  Haslewood.  1  Man. 
28. 

N.  S. — Johnson  v.  Buchanan,  29  N. 
8.  27;  McDonald  v.  Praser,  16  N.  S. 
293. 


[a]  Bvea  tlumgh  th«  aettoa  it 
upon  a  not*  for  a  given  sum  alleged 
to  be  due  and  unpaid,  the  affldavlt 
must  in  terms  atate  the  sum  which 
amant  believea  plainlirc  ought  to  re- 
cover. Moore  v.  Harrod.  101  Ky.  248. 
40  SW  675,  19  KyL  406. 

[b]  VaoMaltT  of  restatvsMnt  U 
»*»T«P. — If  the  amount  claimed  to  be 
due  Is  stated  In  the  body  of  the  peti- 
tion. It  need  not  again  be  stated  In 
that  portion  of  the  petition  which 
asks  for  the  attachment  Sliafter  v. 
Sundwall,  33  Iowa  579. 

[c]  An  affldavlt  stating  an  indekt- 
•dnMW  greater  tkaa  the  anwant  neo- 
easanr  to  authorise  an  attachment  Is 
Bufflclent  without  alleging  that  de- 
fendant is  Indebted  in  a  greater  aum. 
Hughes  V.  Stinnett,  9  Ark.  211: 
Hughes  V.  Martin,  1  Ark.  386. 

[d]  Oross  anm^It  la  permissible 
to  state  In  the  affidavit  a  gross  sum 
due  for  rent  and  advances.  Ragsdale 
V.  Kinney,  119  Ala.  464,  24  S  443. 

[e]  n*  omission  of  tli*  ipovC 
"dollara"  after  a  statement  of  amount 
Is  supplied  by  a  correct  statement  of 
the  amount  In  the  direction  to  issue 
an  attachment  therefor.  De  Beblsn 
V.  Cola,  64  Hd.  262.  21  A  275. 

[f1  Wk«B  R  wtut^  mum  ovk  aa 
■ttMhSMBt  for  fadmnaltr  before  the 
debt  matures,  the  affldavlt  required 
by  Code  t  196  Is  not  neceaaary.  and 
he  need  not  allege  in  his  petition, 
which  serves  also  as  an  affidavit,  the 
amount  which  he  ought  to  recover,  or 
defendant  ought  to  pay.  Moaes  v. 
Rountree.  11  KyL  438. 

[g]  Tb*  complaint  need  not  spe- 
cifically state  the  amount  due  In  the 
absence  of  a  statutory  requirement 
to  that  effect.  De  LeonIs  v.  Etche- 
pare,  120  Cal,  407.  62  P  718;  Kohler 
v.  AgassIr,  99  Cal.  9.  83  P  741. 

[h]  Tlia  amount  of  dafMid«nt*s 
llablUtr  need  not  appear  on  the  faos 
of  the  contract  or  instrument  by  or 
from  which  that  liability  la  to  be  de- 
termined. De  I>eonls  v.  Etcbepare, 
120  Cal.  407,  62  P  718. 

[1]  Vsossaitr  of  oaJonlation. — It  Is 
immaterial  that  the  exact  amount  Is 
not  stated,  hut  Is  left  to  be  deter- 
mined on  calculations  to  be  naade 
from  the  data  furnished  by  the  affl- 
davlt. Rowan  v.  Shapard,  2  Tex.  A- 
Civ.  Cas.  !  295. 

[J]  HeoMBllT  of  words  "9,%  tbm 
iMUrt." — (1)  Under  a  statute  provld* 
Ing  that  plaintiff  may  have  an  order 
of  a,ttachment  on  flUng  with  the  clerk 
an  affidavit  stating,  among  other 
things,  the  nature  of  plalntilrs  claim 
and  "the  amount  at  the  least  which 
the  affiant  believes  the  plaintiff  fa 

Justly  entitled  to  recover."  the  affl- 
iavit  must.  In  order  to  be  sufficient, 
contain  the  words  "at  the  least"  or 
the  equivalent  thereof.    DuIIn  v.  Mc- 
Caw,  89  W.  Va.  721.  20  SE  681:  Crim 
V.  Harmon,  88  W.  Va.  596.  18  SE  7SS: 
Altmeyer  v,  Caulfield.  S7  W.  Va.  847. 
17  SE  409.     <2)  "The  words  "at  the 
least'  were  added  to  purge  his  con- 
science as  to  the  amount  duo.  ^riving 
in   his   written    statement    the  true 
amount  "at  the  leant,'  after  giving  all 
credits  and  allowing  all  proper  dis- 
counts,  and   not   making  loose  and 
random  statements  as  to  the  amount 
of  damages  he  has  suffered  and  is  en- 
titled to  recover,  as  Is  often  done  In 
the  writ  and  declaration — a  very  im- 
portant object  when  we  consider  how 
harsh  and  oppressive  this  ex  p<trte 
proceeding  may  be  made.  Therefore 
the  lawmaker  has  seen  fit  to  put  the 
affiant  to  the  stress  of  giving:  In  the 
written    statement    under    oath  the 
amount,  and   that   this   Is  tYie  true 
amount  'at  the  least;'  and  he   In  not 
excused  for  giving  the  full  amount 
as  it  may  appear  justly  due  in  the 
note  or  araount  aued  on.    But.  nior« 
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specifically  stated  but  the  amount  claimed 
need  not  be  stated  with  absolute  accuracy,*^ 
and  a  slight  variance  between  the  amount  claimed 
and  the  actual  indebtedness,  caused  by  mis- 
ealealatioD  or  inadvertence,  will  be  disregarded, 
There   it   is   evident   that   plaintiff   has  acted 


in  good  faith."'  A  fortiori,  it  is  not  a  ground 
of  objection  that  the  afBdavit  shows  plaintiff 
to  be  entitled  to  a  larger  sum  than  he  de- 
mands.^*^  The  sum  stated  must  not,  however,  be 
merely  conjectural,  for  in  such  case  no  attachment 
would  lie.*^ 


than  that,  It  fflves  some  effect  to  the 
word!  Introduced  as  an  amendment — 
an  amendment  not  of  the  common- 
law,  but  of  a  statute — end  relieves 
the  lawmaking  power  of  the  Imputa- 
tion of  having  done  a  vain  and  Idle 
thins  by  maklnfc  this  one  insertion, 
and  yet  leaving  the  statute  In  mean- 
ing and  effect  just  as  It  was  before. 
I  therefore  regard  this  qualification 
of  the  amount  sued  for  Just  as  essen- 
tial and  Important  In  the  eyes  of  the 
lawmaker  as  the  amount  itself,  and 
the  amount  thus  qualified  must  be 
mted  In  the  affidavit.  The  phrase 
■at  the  least'  qualifies  the  amount 
EUted,  and  not  the  mode  of  state- 
ment The  affidavit  Is  the  foundation 
of  the  Jurisdiction  of  the  court,  and 
there  can  be  no  valid  attachment 
vlthout  a  sufficient  affidavit;  and  as 
there  can  be  no  sufficient  affidnvit 
which  does  not  give  a  sworn  written 
statement  of  the  amount,  so  for  the 
like  reason  such  written  statement 
can  not  be  sufficient  which  leaves 
out  what  the  legislature  has  thua 
seen  fit  to  prescribe  as  a  Qualification 
of  the  amount  so  to  be  given;  and 
the  creditor  cannot  leave  out  such 
qualification  as  vain  and  futile."  Alt- 
meyer  v.  Caulfleld,  37  W.  Va.  847, 
m.  17  SB  409.  (3)  "At  least."  used 
in  an  affidavit  for  an  attachment,  is 
BHionymouB  with,  and  fairly  equiv- 
alent to.  the  phrase  "at  the  least," 
u  used  In  the  statute  relating  to 
such  affidavits.  Courson  v.  Parker, 
39  W.  Va.  621,  20  SR  S8S. 

Ik)  A.  atetemnt  1b.  the  MrtUsat* 
of  the  notazT  before  whom  the  affl- 
iJavtt  was  made  is  Insufftclent  un- 
less It  also  appears  from  the  affi- 
davit that  such  statement  was  sworn 
to  bv  the  affiant.  Hudkins  v.  Haskins, 
:!  W.  Va.  6*5. 

[1]  Vb.»  effect  of  the  omission  of 
mclL  a  statement  Is  to  render  the 
writ  wholly  invalid.  Mathews  v. 
nenamore.  43  Mich.  461,  6  NW 
(S9. 

[ml  -Wlun  the  claim  Is  not 
fouaded  won  a  contract,  the  affidavit 
need  not  state  the  amount  due.  Sher- 
rill  v.  Fay.  14  Towa  292. 

[n]  irnder  Code  (1904)  8  8969,  re- 
quiring plaintiff  to  make  affidavit  for 
attachment,  stating  a  sum  which,  at 
least,  the  affiant  believed  plaintiff 
was  entitled  to  or  ought  to  recover 
an  affidavit  stating  an  action  for  the 
recovery  of  a  certain  sum,  but  omit- 
ting the  words  "at  least,"  was  suffi- 
cient "Water  Front  Coal  Co.  v. 
Smithfleld  Marl,  etc.,  Co.,  114  Va.  482, 

75  BE  937. 

ST.  U.  S. — Munroe  v.  Cocke.  17  F. 
Cas.  No.  9,928,  2  Cranch  C.  C  465 
(construing  Maryland  statute). 

Ala. — Klrksey  v.  Flke,  27  Ala.  883, 
(2  AmD  7S8. 

Colo. — ^Leppel  v.  Beck,  2  Colo.  A. 
390.  SI  P  186. 

Mlcb. — Uacumber  v.  Beam,  22  Mich. 
39S. 

N.  T. — Castellanos  v.  Jones.  5  N. 
T,  IM:  Golden  Gate  Concentrator  Co. 
T.  Jackson.  13  AbbNCas  478. 

Fa. — Simon  v.  Johnson,  7  Kulp  166; 
Wells  V.  Hogan.  6  Kulp  47S. 

B.  C. — ^Perst  v.  Powers,  68  S,  C.  398, 
36  ffB  744;  Williamson  v.  Eastern 
Kdg^  etc..  Assoc..  E4  S.  C.  582,  32 
SB  765,  71  AmSR  822;  Addison  v. 
Sojette,  27  SE  651;  Munroe  v.  WU- 
Iteras.  87  S.  C.  81,  16  SE  533,  19  LRA 

Tex. — ^Marshall  v.  Alley,  25  Tex. 
142. 

Va. — ^Water  FYont  Coal  Co.  v. 
SmtthOeld  Marl,  etc.,  Co.,  114  Va.  482, 

76  SB  987:  Clowser  v.  Hall,  80  Va. 
!«. 


W.  Va. — ^Splln  V.  Blessing.  73  W, 
Va.  188.  80  SB  468. 

Wis. — Jones  v.  Webster,  1  Finn. 
345.  See  also  Single  v.  Barnard,  29 
Wis.  468. 

N.  8.— McDonald  v.  Praaer.  IB  N.  S. 
293 

See  Gardner  V.  Swift,  113  Tenn.  1, 

80  SE  764. 

[a]  In  Georgia  the  debt  need  not 
be  sworn  to  with  the  same  posltlve- 
ness  as  Is  required  In  an  allegation  as 
to  the  grounds.  Neal  v.  Gordon,  60 
Ga.  112. 

[b]  In  xrortk  Carolina  It  appears 
by  the  early  cases  to  have  been  suffi- 
cient to  state  that  plaintiff  had  good 
reason  to  believe  that  defendant  hnd 
damaged  him  In  a  sum  stated.  Blck- 
erstaff  v.  Delllnger.  1  N.  C.  388;  Pow- 
ell V.  Hampton.  1  N.  C.  218. 

[c]  Xdcntliloatlon  .of  .promissory 
notes.  A  statement  that  defendant  Is 
Justly  indebted  to  plaintiff  In  a  speci- 
fied sum  on  two  notes  dated  at  a 
given  time  is  sufflcient.  Puller  V. 
Smith.  58  N.  C.  192. 

[d]  Averment  of  "debt  and  dam- 
ages."— An  affidavit  In  attachment, 
reciting  that  defendant  Is  indebted 
to  plaintiff  "In  the  sum  of  fifteen 
hundred  dollars  debt  and  damages  by 
open  account"  Is  not  objectionable  as 
leaving  the  amount  uncertain  by  rea- 
son of  the  use  of  the  term  "dam- 
ages," that  word  being  construed  to 
embrace  merely  interest.  Gardner  v. 
Swift,  118  Tenn.  1,  SO  SW  764. 

88.  Grotte  v.  Nagle,  60  Nebr.  383. 
69  NW  973;  Ralnwater-Boqgher  Hat 
Co.  V.  O'Neal.  82  Tex.  33'r  18  BW 
570;  Elrod  v.  Bice,  (Tex.  Civ.  A.)  90 
SW  733;  Gallatin  First  Nat.  Bank  v. 
Wallace,  (Tax.  Civ.  A.)  86  SW  892; 
Byrne  v.  Lake  Charles  First  Nat. 
Bank,  20  Tex.  Civ.  A.  194,  49  SW  706; 
Hereford  Cattle  Co.  v.  Powell,  13  Tex. 
Civ.  A.  496,  36  SW  1033;  Rogers  v. 
East  Line  Lumber  Co.,  11  Tex.  Civ.  A. 
108,  S3  SW  312:  Malret  v.  Marrlner, 
34  Wis.  582;  Oliver  v.  Town,  28  Wis. 
328.  See  also  Lathrop  v.  Snyder,  16 
Wis.  293. 

[al    Omission  to  state  tke  amount 

of  Interest  will  not  render  the  affi- 
davit defective.  O'Conor  v.  Roark, 
108  Cal.  173,  41  F  465;  Wright  v. 
Ragland.  18  Tex.  289;  Brlggs  v.  Lane, 
1  Tex.  A.  Civ.  Cas.  g  960. 

[bl  fttatlnr  amount  and  "Inter- 
est."— An  affidavit  stating  the  Indebt- 
edness to  be  "five  hundred  dollars 
and  interest  and  attorney's  fees, 
money  of  the  United  States,"  directly 
alleges  the  specific  indebtedness  of 
Ave  hundred  dollars  and  to  that  ex- 
tent, at  least,  will  sustain  the  writ  of 
attachment.  TIbbet  v.  Sue,  122  Cal. 
208,  54  P  741. 

[c]  Stating  principal  "exclusive  of 
interest." — An  affidavit  stating  the 
principal  sum  due  "exclusive  of  In- 
terest." where  the  amount  of  Interest 
was  capable  of  being  made  certain 
by  computation,  was  held  suffi- 
cient. Wright  V.  Ragland,  18  Tex. 
289 

[d]  ttatSBientof  •MeniveMumat. 

If  plaintiff  claims  a  larger  amount 
than  is  afterward  decreed  by  the 
court  to  be  due,  the  attachment 
Is  good  as  to  the  amount  so  de- 
creed. Williams  v.  Louisiana  Lum- 
ber Co.,  105  La.  99.  29  S  491;  New- 
ell v.  Whltwell,  16  Mont.  243,  40  F 
866. 

[e]  Affidavits  held  snfllolent  with  re- 
spect to  the  statement  of  the  indeht- 
•dnsss  or  amount  claimed  see  Ballard 
v.  Stephens,  92  Ala.  616,  8  S  416;  AI- 
ford  V.  Johnson,  9  Port.  (Ala.)  32(1; 
Tibbett  V.  Sue,  122  C^al.  208,  64  P 
741;  Kohler  v.  Agassis,  9»  Cal.  9.  33 


P  741;  State  Bank  v.  Btnrd,  88  Cal. 
386,  26  P  20;  Dunn  v.  Maokey.  80 
Cal.  104,  22  P  64:  Thelman  v.  Vahle, 
32  Ind.  400;  Redman  v.  Burgess,  20 
Ind.  A.  371,  BO  NE  826;  Lane  v.  Rob- 
inson. 18  B.  Mon.  (Ky.)  623;  Belden  v. 
Read,  27  La.  Ann.  103 ;  Flower  v. 
Griffith.  12  La.  345  (affidavit  stating 
that  defendants  were  indebted  to 
plaintiff  "in  a  sum  exceeding  two 
thousand  dollars");  Barker  v.  Thorn, 
20  Mich,  264  (affidavit  averring  the 
amount  of  the  Indebtedness  to  be 
three  thousand  dollars,  "as  near  as 
can  be  specified  by  this  deponent"); 
Baumgardner  v.  Dowaglac  Mfg.  Co., 
.^iO  Minn.  381.  52  NW  964;  Lewis  v. 
TIndel-Morrls  Co.,  109  App.  DIv.  509, 
96  NTS  576;  Anthony  v.  Fox,  53  App. 
Dlv.  200,  65  NTS  806  [rev  30  Mlec. 
637.  64  NTS  273];  Enston  v.  Dur- 
land's  Riding  Academy  Co.,  7  App, 
Div.  2S8.  40  NTS  283:  Nason  Mfg. 
Co.  V.  Oaft  Refrigerating  Mach.  Co., 
81  Hun  578.  30  NTS  1031;  Roth  V. 
American  Piano  Mfg.  Co.,  35  Misc. 
509,  71  NTS  1080;  Axford  v.  Sequlne. 
75  NTS  85;  Sperry  v.  Pox,  17  NTS 
740  [art  133  N.  T.  673  mem.  31  NB 
625  mem].  See  also  Farrlngton  v. 
Root,  10  Misc.  347,  31  NTS  126;  Sleet 
V.  Williams,  21  Oh.  St.  82:  Mansfield 
Sav.  Bank  V.  Post.  22  Oh.  <31r.  Ot. 
644:  Smith  V.  Walker,  8  8.  C.  169; 
Wakefield  v.  Bruce,  6  Ont.  Pr. 
77. 

69.  Fla. — Zlnn  v.  Dslalynskl,  13 
Fla.  697. 

Nebr.— -Grotte  v.  Nagle,  50  Nebr. 
363,  69  NW  »73. 

8.  C. — (^rolina  Agency  Co.  v. 
(Sarllngton,  86  S.  C.  114,  67  SE 
226. 

Tex. — Ralnwater-Boogher  Hat  Co. 
V.  O'Neal,  82  Tex.  887,  18  SW  570. 
See  also  Hall  v.  Parry,  66  Tex.  Civ. 
A.  40.  118  SW  661. 

Wis. — Lathrop  v.  Snyder.  16  Wis. 
293 

N.  S.— McDonald  v.  Praaer.  IS  N. 
S.  293. 

60.  Hamlne  v.  Murphy,  8  Ind. 
272. 

61.  IT.  8. — ^Munroe  v.  Cocke,  17  P. 
Cas.  No.  9,928,  2  Cranch  C.  C. 
465, 

La. — ^Frledlander  v.  Myers,  2  La. 
Ann.  9  SO :  Levy  v.  Levy,  1 1  La. 
577. 

N.  J. — Hoy  V,  Brown,  16  N.  J.  L. 
157. 

N.  T. — American  Audit  Co.  v.  In- 
dustrial Federation  of  America,  80 
App.  Dlv.  544.  80  NTS  7Ba;  Ackroyd 
V.  Ackroyd.  20  HowPr  93. 

N.  D. — Gana  v.  Beasley.  4  N.  D. 
140.  59  NW  714. 

Pa, — Simon  v,  Johnson,  7  Kulp 
166. 

Tex. — Joiner  v.  Perkins.  59  Tex. 
300;  Espey  v.  Heldenhelmer.  68  Tex. 
662. 

Wis. — Hawes  v.  Clement,  64  Wis. 
152,  26  NW  21;  Lathrop  v.  Snyder.  16 
Wis  293 

[a]  xiluatrattou^Plalntlirs  aver- 
ments that  he  notified  defendant  that 
the  goods  delivered  by  hfm  under  an 
executory  contract  of  sale  were  de- 
fective, and  that  they  were  held  for 
his  benefit,  and  that  plaintiff  there- 
after sold  the  goods  for  three  hun- 
dred seventy-nine  dollars  and  ftfty- 
flve  cents  less  than  the  cash  he  had 
advanced  to  defendant,  and  that  he 
was  damaged  in  the  sum  of  one  thou- 
sand seven  hundred  seventy-two  dol- 
lars and  fifty-five  cents,  will  author- 
ize an  attachment  for  three  hundred 
seventy-nine  dollars  and  fifty-five 
cents  only.  Romeo  v.  Garafolo,  21 
Misc.  166,  47  NTS  91  [aff  25  App. 
Dlv.  191,  49  NTS  114]. 
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In  an  action  ex  delicto  it  is  Bufflcient  to  state 
the  amount  of  damages  claimed."'  A  reference  to 
the  petition  may  be  sufficient  where  the  amounf 
of  the  claim  is  required  to  be,  and  is,  set  forth  in  the 
petition."'^  In  some  states  the  affidavit  must  allege 
that  the  contract  sued  on  has  not  been  secured  by 
mortgage  or  otherwise." 

193]  (b)  Affidavit  by  Attorney  or  Agent. 
In  some  states  the  rule  requiring  the  amount  of  the 
indebtedness  to  be  definitely  shown  by  positive  al- 
legations has  been  relaxed  on  behalf  of  attorneys 


and  agents  so  as  to  permit  them  to  swear  to  the 
same  on  information  and  belief,'^  or  to  swear  posi- 
tively to  the  indebtedness  without  disclosing  knovl- 
edge  of  the  facts  on  whiefa  they  base  their  all^ 

tions.'" 

194]  (c>  Facts  and  Farticnlars  of  Indebted- 
ness—aa.  In  General.  While  it  is  better,  and  some- 
times necessary,  that  particulars  of  the  debt  shonld 
be  given,  or  facts  should  be  stated,  which  will  sat- 
isfy the  officer  of  the  existence  of  the  indebtedness 
claimed,'*  there  are  authorities  to  the  effect  that 


[l>]    Om»nl  avtnoMt  Iwnfllrtaat. 

—(1)  A  general  averment  of  damages 
is  not  sufficient.  Accordingly,  In  an 
action  for  a  breach  of  contract  to 
obtain  an  attachment,  plaintiff  must 
show  that  hfl  is  entitled  to  recover 
a  apeoiflc  sum.  Qolden  Gate  Concen- 
trator Co.  V.  Jackson,  13  AbbNCas 
476.  (2)  And  an  affidavit  which  set 
forth  that  the  amount  of  plaintiff's 
claim  was.  ten  thousand  dollars,  or 
other  larger  sura,  with  interest  from 
the  Ist  day  of  January,  1883.  was 
held  Insufficient,  as  not  stating  a  ape- 
clflc  sum,  Thorlngton  v.  Merrick,  101 
N.  T.  5,  3  NB  794.  See  also  Boulter 
v.  Behrend.  20  D.  C.  B67.  (3)  A 
statement  that  plaintiff's  demand 
was  "over  and  above  the  sum 
of  50,"  was  held  an  Insufficient 
compliance  with  the  statute  re- 
QUlring  the  amount  to  be  stated. 
Jones  V.  Webster,  J  Finn.  (Wis.) 
345. 

68.  Blffbt  to  attaohment  in  aeUou 
•X  delicto  see  supra  SS  109-110. 

63.  Cain  v.  Perfect,  89  Kan.  S«l, 
131  P  573;  Thompson  v.  Carper,  11 
Humphr.  (Tenn.)  542. 

[a]  Wher*  the  olalm  la  for  ladvr- 
to  proper^.  It  Is  not  necessary 

for  the  affidavit  to  state  the  value 
of  the  property,  but  only  the  amount 
of  the  damages.  Chitty  v.  Pennsyl- 
vania R.  Co.,  C2  S.  C  528,  40  BE 
944. 

[b]  la  In  all  actions  of 
trespass,  plaintiff  or  his  agent  mast 
be  examined  under  oath.  In  regard  to 
the  amount  of  damages,  and  such 
amount  shall  be  indorsed  upon  the 
affidavit ;  but  the  examination  need 
not  be  held  in  open  court,  and  It  will 
he  prasumed,  in  the  absence  of  a  con- 
trary showing,  that  the  examining 
Judge  heard  such  evidence  and  made 
men   examination  as  the  law  re- 

Juires.  Jacobs  t.  Harks,  181  HI,  ESS, 
6  NB  1S4, 

64.  BefMEvae*  to  pleadlags  and 
^»|isrs  gWMnllj  see  supra  ||  171- 

65.  I^chhardt  v.  Taylor.  90  Kan. 
698,  186  P  218;  Souberain  v.  Renaux, 
6  La.  Ann.  201;  Boone  v.  Savage,  14 
i.a.  169;  Morgan  v.  Johnson,  lEi  Tex. 
568;  Watts  v. .  Harding,  5  Tex.  386. 
See  also  Wirt  v.  Dlnan.  44  Mo.  A.  5S3; 
Van  Alstyne  v.  Erwlne.  11  N.  T.  331; 
Crandall  v.  McKaye,  6  Hun  (N.  Y.) 
483;  Kennedy  v.  Morrison,  31  Tex. 
207;  Teague  v.  Llndaey,  31  Tex.  Civ. 
A.  161,  71  SW  678:  La  Force  v.  Wear, 
etc.,  Dry  Qoods  Co.,  8  Tex.  Civ.  A. 
572.  29  SW  75.  Compare  Kelley  v. 
Donnelly,  29  Iowa  70;  Blakley  v. 
Bird,  12  Iowa  601;  Price  v.  Merritt,  13 
La.  Ann.  52S. 

66.  Nichols  V.  Davis,  23  Cal.  A. 
67,  137  P  41. 

67.  Mitchell  V,  Pitts.  61  Ala.  219; 
Gaaan  v.  Royce,  78  Ga.  612.  3  SB 
753;  Horn  v.  Ouiser  Mfg.  Co..  72  Ga. 
897;  Chronicle,  etc.  v.  Rowland,  72 
Ga.  195;  Neal  v.  Gordon.  60  Ga.  112; 
Stowers  v.  Carter,  28  Ga,  851;  Deu- 
pree  v.  Blaenach,  9  Ga.  598;  Levy  v, 
Millman.  7  Ga.  167;  Bridges  v.  Wil- 
liams, 1  Mart.  N.  S.  (lA.)  98;  Bruff 
V.  Stem,  81  N.  C.  188. 

fa]  A  posltlvo  allscatloa  of  fn- 
dehtedness  in  an  affidavit  by  an  at- 
torney is  not  objectionable.  Levy  v, 
Millman,  7  Ga.  167. 

68.  White  V.  Stanley,  2«  Oh.  St. 
•423  [overr  Phelps  v.  Wetherby,  8  Oh. 


Dec.  (Reprint)  206,  4  WklyLGas 
885];  Rice  v.  Morner,  64  Wis.  599, 
25  NW  668;  Anderson  v.  Wehe.  68 
Wis.  615,  IT  NW  426  [dlaappr  dictum 
to  the  contrary  Wiley  v.  AuUman.  63 
Wis.  660.  11  mv  32]. 

[a]  niostratlon. — An  affidavit  by 
the  attorney  stating  that  defendant 
was  Indebted  to  plaintiff  in  the  sum 
claimed  "over  and  above  all  legal  set- 
offs" as  near  as  might  be,  and  as 
near  as  affiant  could  estimate  the 
same  Is  not  defective  because  failing 
to  state  the  means  of  knowledge  as  to 
the  amount  of  Indebtedness.  Bar- 
ber V.  Smith,  41  Mich.  138,  1  NW 
992. 

[b]  BStet  of  dlMdonre  of  •ooxoes 

of  lafoniation^d)  An  affidavit  by 
an  attorney,  positive  In  form,  is  In- 
sufficient If  It  proceeds  to  state  that 
the  only  knowledge  which  affiant  has 
on  the  subject  was  derived  from 
plaintiff  and  his  agent,  since  such 
affidavit  amounts  to  no  more  than  a 
mere  statement  that  affiant  was  told 
that  defendant  was  Indebted  in  the 
sum  mentioned  (Strelssguth  v.  Rei- 
gelman.  76  Wis.  212,  42  NW  1116), 
(2)  or  where  it  adds  that  affiant's 
information  Is  from  letters  written 
by  plaintiff  and  a  sworn  statement 
of  the  account  In  affiant's  possession. 
Trautmann  v.  Schwalm,  80  Wis.  275, 
50  NW  99. 

[c]  imder  the  lonlslaiia  oode  of 
praotlo*  an  agent  must  swear  from 
his  own  knowledge  and  not  from  his 
belief  as  was  formerly  permissi- 
ble. Hicks  V.  Duncan,  4  Mart.  N.  S. 
814. 

69.  Saco  V.  Hopklnton  29  Me.  268; 
Greenway  v.  Mead,  26  N.  J.  L.  303; 
Frusher  v.  Vacuum  Dyeing  Mach.  Co., 
148  App.  Dlv.  68.  131  NTS  994;  South- 
well V.  Klngsland,  86  App.  Dlv.  384, 
83  NTS  S66;  James  v.  Signell.  60 
App.  Dlv.  75,  69  NTS  6S0,  S2 
NTClvProc  S8;  Doll  v.  Atlantic,  etc,, 
Transp.  Co.,  8  NTClvProc  162 : 
Schueck  T.  Freeman,  66  Pa.  Super.  88. 
See  also  Auerbach  v.  Internationale 
Wolfram  Lampen  Aktlen  Oesell- 
BChaft.  17T  Fed.  468;  Blsbee  V.  Mt. 
Battle  Mfg.  Co.,  107  Me.  186,  77  A 
778. 

{a]    Afldavlts  held  mttdeat^d) 

A  description  of  the  claim  as  one  for 
"the  services  of  the  plaintiff,  as  the 
attorney  of  the  defendant,  rendered  in 
prosecuting  certain  suits  upon  his  re- 
tainer, and  for  drawing  and  engross- 
ing certain  Instruments  in  writing," 
which  services  were  performed  and 
money  advanced,  between  stated 
dates,  was  sufficient.  Wenzell  v.  Mor- 
riaey,  115  N.  T.  665,  22  NE  271,  2 
Sllv.  A-  405  [aff  2  NTS  250.  15 
NTClvProc  311.  61  Hun  642  mem, 
6  NTS  961  mem].  (2)  An  affidavit 
for  attachment  in  an  action  for 
breach  of  contract,  which  set  forth 
the  contract  to  dye  skins,  and  which 
averred  the  particulars  In  which  two 
thousand  skins  were  damaged,  be- 
cause they  were  not  dyed  in  a  fast 
color,  and  because  they  were  burned 
and  torn,  and  contained  black  spots, 
by  reason  of  which  they  were  unmer- 
chantable, sufficiently  alleged  the 
damages  to  support  an  attachment. 
Kahn  v.  Hollander,  140  App.  Dlv.  492. 
125  NTS  333  [rev  124  NTS  1071],  (3) 
An  affidavit  for  attachment  showing 
that  plalntilTs  Intestate  and  defend- 
ant had  been  jointly  aeixed  of  certain 


property,  which  was  sold,  and  cer- 
tain purchase-money  mortgages  taken 
in  their  joint  names,  and  that  In  di* 
vldlng  the  proceeds  of  the  sale  ther 
agreed  that  certain  mortgages,  par- 
ticularly  described  In   the  affidavit, 
should  be  Included  In  the  share  of 
the  deceased,  and  that  defendant  had 
collected  and   satisfied   such  mort- 
gages, and  converted  the  money,  stat- 
ing the  amount  thereof,  to  his  own 
use,  and  that  such  sum  was  due  to 
plaintiff  from  defendant  over  and 
above  all  coanterclalms  known  to  de- 
ponent, sufficiently  showed  an  Indebt- 
edness of  defendant  to  plaintiff  aa 
against  a  motion  by  creditors  of  de- 
fendant to  dissolve  the  attachment. 
Azford  V.  Segulne.  170  App.  Dlv.  228. 
75  NTS' 35.     (4)   Affidavits  for  at- 
tachment, made  by  a  plaintiff  and  one 
of  his  assignors.  In  an  action  upon 
a  claim  for  goods  sold  and  delivered 
by  the  assignors,  which  were  silent 
as  to  the  delivery  of  the  goods,  terma 
of  credit,  and  assignment   to  plain- 
tiff of  the  claim  sued  on,  and  referred 
to  a  complaint  based  upon  Informa- 
tion and  belief,  were  Insufficient  Alt- 
worth  V.  Plynn.  29  Misc.  106,  60  NTS 
235  [rev  27  Misc.  838  mem.  58  NTS 
6061.     (5)  An  affidavit  reciting  that 
plaintiff  was  entitled  to  recover  from 
defendant  the  stated  sum  with  Inter- 
est  from  a  certain   date  above  all 
counterclaims  known  to  plaintiff  upon 
one  of  the  causes  of  action  mentioned 
In  C  636,  relating  to  attachments,  and 
setting  out  an  agreement  to  act  as 
defendant's  broker  on  consignments 
of  lemons  to  be  sold  by  plaintiff  at 
auction     for     defendant's  account, 
plaintiff  to  advance  charges  and  to 
have  a  five  per  cent  commission  upon 
the  sales,  that  between  stated  dates 
plaintiff  advanced  various  sums,  giv- 
ing the  dates  and  amounts  of  ship- 
ments and  sales  and  a  statement 
ahowlnr  the  balance  due,  with  let- 
ters    ot    defendant  acknowledging 
vartoua  advances,  and  promising  to 
pay  the  balance,  and  acknowledging 
the  correctness  of  various  accounts 
of  sales,  was  sufficient  as  against  a 
motion  to  set  aside  on  the  atHdavlts 
alone.    Cutletta  v.  Cilluffo,  127  NTS 
297.     (6)  An  affidavit  showing  that 
plaintiff,   who   was  assignee   of  the 
original    creditor's  cause   of  action, 
was  the  agent  who  received  the  order 
and  sold  the  goods  for  which  defend- 
ant was  Indebted,  and  who  conducted 
all  transactions  concerning  same,  and 
that  defendant  acknowledged  owing 
the    sum    claimed,    was  sufficient. 
Hersberg  v.  Bolesen,  63  NTS  256.  5 
NTAnnCas  35. 

[b]  Matsment  lield  Isurattolmit,^ — 
Where  the  complaint  alleged  the  ex'^- 
cutlon  of  a  contract  whereby,  for 
nine  thousand  dollars,  plaintiff  agreed 
to  manufacture  for  defendant  the 
stone  required  for  a  certain  buUdlnc: 
and  that  plaintiff  began  the  work  and 
purchased  the  stone  to  manufacture 
for  defendant,  after  which  defend- 
ant revoked  the  contract,  leaving  cer- 
tain finished  and  partly  flnlahed  stone 
in  plaintiff's  hands,  by  reason  of 
which  plaintiff  suffered  loss  in  the 
sum  of  two  thousand  dollara;  and  a 
copy  of  the  contract  showing  the 
stone  required  and  the  time  of  aellv- 
ery  was  attached,  it  was  heia  that 
the  complaint  did  not  aI1«s«  fact« 
showing  prima  ftwle  that  plaintiff 
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the  ultimate  fact  only  need  be  stated,  and  not  the 
probative  facts  ont  of  whiefa  the  indebtedness 
arose." 

[f  195]  bb.  Where  Demand  Unlianidated.  It 
would  seem  to  be  always  necessary,  in  an  action  to 
recover  onliqnidated  dami^es,  that  special  facts  and 
ammistances  sbonld  be  set  out,  so  as  to  enable  the 
eoort  to  of  the  probable  amount  of  damages 


sustained  and  recoverable,  and  to  determine  the 
amount  for  which  the  levy  may  be  made.^^  Accord- 
ingly it  hag  been  held  that  an  affidavit  which  adopts 
a  certain  measure  of  damages  as  the  amount  of 
recovery  must  state  the  evidence  relied  on  to  es- 
tablish such  recovery." 

196]  (d)  Joint  IndebteduesB.  An  allegation 
that  two  dafendants  named  are  indebted  to  plain- 


ed Rustalned  damagres  to  the  amount 
claimed,  so  as  to  support  an  attach- 
ment for  nonresldence,  there  being 
no  apeclfled  statement  as  to  how 
much  work  plaintiff  performed  or  how 
much  material  he  had  furnished, 
or  what  the  contract  would  have 
b«en  worth  to  plaintiff  had  it 
be«n  completed.  Ingalls  Stone  Co. 
V.  Naan,  136  App.  Div.  142,  120  NYS 
IIS. 

nu  Ala. — ^Fleming  v.  Barg*.  6  Ala. 
171;   Starke    v.    Uarahall,    S  Ala. 

it 

Cal^Weaver  T.  Hajrward.  41  Cal. 

117. 

Ga. — ^EBrvIn  v.  Howard,  S7  Ga.  18. 
HL— Phelps  T.  TounK,  I  111.  S27. 
Or.— Crawford  v.  XCoberta,   8  Or. 

924. 

Tex. — Teaffue  v.  Llndsey,  31  Tex. 
Civ.  A  161,  71  SW  573. 
[a]   AoUon  for  services  by  attor- 

MT^A  voucher  on  which  attach- 
ment for  services  of  an  attorney  Is 
hastA  is  sufnciently  definite,  without 
■ettlng  out  in  detail  the  services  ren- 
dered in  each  particular  case,  and 
tbe  sum  claimed  as  compensation  in 
«ch.  Steuart  v.  Chappell,  98  Md. 
517.  67  A  17. 

71.  Wigs  T.  Rlngemann,  155  Ala. 
Hi.  45  S  153;  Bozeman  v.  Rose,  40 
Ala.  212;  Warwick  v.  Chase,  23  Md. 
154;  Thorington  V.  Merrick,  101  N. 
T.  5,  3  NE  794;  Restrepo  v.  Jara- 
millo,  149  App.  Div.  941,  134  NTS  352; 
Kahn  v,  Hollander,  140  App.  Div. 
4>!,  125  NYS  333;  Ingalls  Stone  Co. 
r  .Vunn,  136  App.  Div.  142,  120  NTS 
1*8;  Chsiy  Marble  Lime  Co.  v,  Deely. 
H  App.  Div.  150,  84  NYS  396;  South- 
well v.  KlnsBland.  85  App.  Div.  384, 
«  NTS  356:  Delafleld  v.  J.  K.  Arms- 
ty  Co.,  62  App.  Div.  262,  71  NTS  14 
[rtv  r«h  58  App.  Div.  432.  68  NTS 
my,  James  v.  Sigrnell.  60  App.  Div. 
rs,  C9  NTS  680,  32  NTClvFroc  38; 
Bloomlnsdale  v.  Cook,  35  App.  Div. 
tea.  54  NTS  924;  Haakeli  v.  Osborn. 
IJ  App,  Div.  127,  S3  NTS  361;  Wes- 
ervelt  v.  Asrumarla  Slcula,  etc.,  68 
ion  147,  11  NYS  340;  Tennant  v. 
•!«w  Jersey  Oil,  etc.,  Co,  78  Misc. 
S7.  139  NTS  1023;  Commercial  Wood, 
tc.  Co.  V,  Northampton  Portland 
:«nent  Co..  41  Misc.  242,  84  NTS  38 
Iff  87  Atvp.  Div.  633  mem,  84  NTS 
m  meml:  Mallon  v.  Rothschild.  38 
Ibc  8,  76  NYS  710;  Roth  v.  Amerl- 
in  Piano  Mfg.  Co.,  35  Misc.  609,  71 
rrs  1080:  story  V.  Arthur,  35  Misc. 
M.  71  NTS  776;  McLoughltn  v. 
.'anBle,  34  Misc.  385,  69  NYS  871; 
^rqnhar  v.  Wisconsin  Condensed 
\f}k  Co..  30  Misc.  270,  62  NYS  305; 
wter  V,  Scurich,  27  Misc.  25,  57 
ITS  95;  Duryea  v.  Rayner,  11  Misc. 
U.  32  NTS  247;  Blum  v.  Jung,  30 
TS  1020:  White  v.  Goodson  Type 
istlnjT.  etc.,  Mach.  Co.,  24  NYClv- 
roc  411 :  Narregang  v.  Muscatine 
'ortg:,  etc.,  Co.,  7  S.  D.  674,  64  NW 
lyj.  See  also  Netter  v.  Trenton 
Usk  Broom  Wks.,  110  App.  Div. 
i^.  125  NTS  141, 

lit  Delafield  v.  J.  K.  Armaby  Co..  62 
W.  Div.  262.  71  NTS  14.  Presiding 
wtlceVan  Bnot,  writing  the  opinion, 
i^rs:  In  an  action  upon  a  contract 
'T  tbe  payment  of  a  aum  certain,  It 
rpf^ra  trom  the  contract  itself 
tut  the  damages  will  be*  but  where 
w  damages  are  unliquidated,  it  is 
i<^««sary  for  the  plalntlfF  in  his  affl- 
i^it  to  set  out  the  evidence  which 
:  claims  proves  his  damages.  In  or- 
T  that  the  court  may  Judge  as  to 
tether  he  bas  evidence  of  damage, 
wl  that  hlB  allegation  of  damage  Is 

cc  C  J^l 


not  mere  matter  of  speculation.  .  .  . 
It  should  be  borne  in  mind,  in  con- 
sidering this  proposition,  that  It  is 
only  within  a  comparatively  limited 
period  of  time  that  it  has  been  pos- 
sible to  Issue  an  attachment  in  an 
action  to  recover  unliquidated  dam- 
ages. Hence  it  Is  the  duty  of  the 
court  to  give  fair  construction  to  the 
provisions  of  the  Code  which  prop- 
erly require,  before  a  man's  property 
shall  be  taken  on  execution  before 
Judgment  upon  an  unllqultoted  claim, 
that  the  papers  shall  contain  evidence 
that  the  plaintiff  has  sustained  the 
damages  which  he  demands.'  And  In 
Haskell  v.  Osborn,  33  App.  Div.  127. 
68  NTS  361,  6  NTAnnCas  87,  it  was 
said  by  the  same  Judge:  'A  cause  of 
action  may  be  completely  set  forth 
where  only  nominal  damages  can  be 
recovered,  and,  therefore,  in  an  afll- 
davit  upon  which  to  found  an  appli- 
cation for  an  attachment,  where  the 
damages  are  unliquidated,  it  Is  nec- 
essary for  the  plaintiff  to  set  out  the 
facts  which  he  claims  prove  his  dam- 
ages, in  order  that  the  court  may 
Judge  as  to  whether  he  has  evidence 
of  damages  and  that  his  allegations 
of  damage  are  not  mere  matter  of 
speculation.'  The  respondent  refers 
to  Haebler  v.  Bernharth,  115  N.  Y. 
459,  22  NE  167,  as  a  case  wherein  "an 
attachment  was  sustained  upon  evi- 
dence of  much  vaguer  damage'  than 
that  presented  herein,  but  all  that 
need  be  said  In  reference  thereto  was 
stated  by  Justice  Van  Brunt,  who,  as 
to  that  case,  said,  in  National  Broad- 
way Bank  v.  Barker.  16  NYS  75:  'The 
only  question  was  whether  there  was 
any  evidence  tending  to  establish  the 
facts  conferring  Jurisdiction.  The 
question  before  the  General  Term 
upon  an  appeal  from  an  order  vacat- 
ing or  denying  a  motion  to  vacate  an 
attachment  is,  whether  there  was  not 
only  some  evidence  tending  to  estab- 
lish the  facte,  but  sufficient  evidence 
to  Justify  the  granting  of  the  writ; 
the  Jurisdiction  of  the  two  courts 
upon  appeal  being  essentially  differ- 
ent, one  weighing  the  evidence  and 
the  other  only  seeing  whether  there 
is  any  evidence  to  support  the  nec- 
essary allegations.*  The  rule  de- 
duclble  from  these  authorities  Is 
that  contended  for  by  the  appellant, 
that  in  an  action  on  contract,  where 
the  damages  are  unliquidated,  the 
attachment  papers  must  contain  facts 
from  which  the  court  can  determine 
for  itself  that  the  amount  claimed  is 
proper.  The  mere  expression  of 
plaintiff's  opinion  as  to  value,  with- 
out corroboration,  or  any  details 
as  to  the  nature  or  extent  of  the 
labor  and  services  performed,  is 
inaufflclent"  Southwell  v.  Kings- 
land,  85  App.  Div.  384,  385,  83  NTS 
356. 

[a]    AOdavlta  held  inangeleat. — 

(1)  An  affldavit  for  attachment  by 
one  suing  under  a  contract  for  com- 
missions, depending  as  to  amount 
upon  the  kind  of  machines  sold, 
claiming  a  lump  sum  due  for  selling 
a  specined  number  of  machines,  with- 
out showing  the  kinds  of  maohlnee 
sold,  was  Insufficient.  EYusher  v. 
Vacuum  Dyeing  Maoh.  Co.,  14S  App. 
Div.  68,  131  NYS  994.  (2)  An  affi- 
davit for  an  attachment  for  damages 
for  a  buyer's  nonacceptance  of  mer- 
chandise bought,  which  stated  the 
contract  price  but  which  did  not 
state  the  market  price,  was  insufll- 
clent,  although  It  stated  In  round  fig- 
ures the  damages  claimed.   Netter  v. 


Trenton  Whisk  Broom  Works,  140 
App.  Div.  287,  126  NYS  141.  (3)  At- 
tachment before  Judgment  will  not 
Issue  in  an  action  on  an  unliquidated 
claim  for  the  destruction  of  the  value 
of  stock,  where  no  showing  as  to 
the  value  of  the  stock  is  made,  be- 
yond an  allegation  that  the  stock  hav- 
ing a  par  value  of  twenty-five  hun- 
dred dollars,  was  worth  seventeen 
hundred  dollars,  and,  where  it  fur- 
ther appears  that  such  stock  was  de- 
posited as  one-fourth  additional  «e- 
curlty  demanded  on  a  nine  thousand 
dollar  note,  Dudley  v.  Armenia  Ins. 
Co.,  116  App.  Div.  880,  100  NYS  818. 
(4>  An  affidavit  for  attachment  on 
the  ground  that  defendant  was  a  non- 
resident, stating  that  between  Janu- 
ary 1,  1882,  up  to  and  including  April 
1,  1901,  plaintiff  had  performed  cer- 
tain labor  and  services  for  defendant 
for  which  defendant  promised  to  pay 
a  reasonable  compensation,  and  that 
the  reasonable  value  of  the  services 
so  rendered  during  the  time  aforesaid 
was  nineteen  thousand  dollars,  but 
not  alleging  in  what  capacity  the 
services  were  rendered,  or  that  they 
were  continuously  rendered,  or  any 
other  fact  showing  their  value,  was 
Inaufflclent  Southwell  v.  KIngaland, 
86  App.  Div.  384,  83  NYS  856.  (5) 
An  affidavit  for  attachment,  alleging 
that  defendant  agreed  to  sell  plaintiff 
six  car  loads  of  potatoes,  at  seventy 
cents  per  bushel,  and  demanding  a 
certain  sum,  was  not  sufficient,  since 
it  did  not  show  how  many  bushels 
comprised  six  car  loads,  nor  the  mar- 
ket price  of  the  potatoes  at  the  time 
and  place  of  delivery.  Bloomingdale 
V.  Cook,  35  App.  Div.  360,  64  NYS 
924.  (6)  An  afQdavlt  tn  attachment, 
based  on  a  failure  to  deliver  four 
car  loads  of  apples,  at  an  agreed  price 
per  box,  which  stated  the  amount  of 
the  damagea  claimed,  but  failed  to 
state  the  martcet  price  at  the  time 
and  place  of  delivery,  the  number  of 
boxes  in  a  car,  or  the  total  sum 
to  be  paid,  did  not  sufficiently 
show  that  plaintiff  was  "entitled  to 
recover  a  sum  stated  therein."  Fos- 
ter V.  Scurich.  27  Misc.  25.  67  NYS 
95. 

[b]    AttOavltB  held  suflloleat^d) 

In  an  action  for  damages  for  breach 
of  warranty  an  affidavit  stating  that 
plaintiff  is  entitled  to  recover  a  speci- 
fied sum  over  and  above  all  counter- 
claims is  sufficient,  although  it  is  not 
alleged  that  such  sum  represents  the 
difference  in  value  between  the  qual- 
ity warrsjited  and  the  goods  deliv- 
ered. Haebler  v.  Bernharth.  115  N. 
T.  459,  22  NE  167.  17  NYClvProc  893 
trev  56  N.  T.  Super.  575,  4  NTS  8731. 
(2)  An  allegation  that  "defendant  fs 
Justly  and  truly  indebted  to  the  plain- 
tiffs in  the  sum  of  thirty  thousand 
dollars,  and  upwards,  besides  Interest, 
upon  a  promise  made  by  the  defend- 
ant, for  a  valuable  consideration,  to 
deliver  to  the  plaintlfTs  a  large  quan- 
tity of  teas,  of  a  certain  quality, 
which  promise  he  has  not  compiled 
with,  but  has  broken,"  Is  sufficiently 

Eosltlve.     Redwood  v.  Conaequa,  2 
Irowne  (Pa.)  62. 
[c1     yomlnal  damafeft.— An  affi- 
davit stating  facts  which  wilt  entitle 

Slalntlff  to  no  more  than  nominal 
amages  Is  insufficient  to  authorise 
the  issue  of  an  attachment.  Romeo 
V.  Garafolo.  21  Misc.  166,  47  NTS  91 
jaff    26    App.    Div.    19i,    49  NTS 

7X  Delafleld  v,  J.  K.  Armsby  Co., 
62  App.  Div.  262,  71  NTS  14. 
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tiffs,''  or  that  defendants  are  eopartners,'"  suffi- 
ciently alleges  a  joint  indebtedness.  Where  it 
is  sought  to  attach  the  property  of  one  joint 
debtor  the  affidavit  need  not  state  a  joint  in- 
debtedness or  take  notice  of  the  other/'  and 
if  the  property  of  one  joint  debtor  may  be  at- 
tached, an  affidavit  allying  the  indebtedness  of 
both  is  sufficient  to  authorize  s  judgment  against 
one." 

[$  197]    (e)  Maturity  of  Debt— aa.  In  General 

If  the  attachment  can  be  issued  only  where  there  is 
a  present  indebtedness,'^^  the  affidavit  must  affirma- 
tively show  that  the  debt  upon  which  the  action  is 
brought  was  actually  due  at  the  time  the  action  was 
commenced,  or  the  affidavit  made.'^  But  it  is  not 
necessary  that  the  maturity  of  the  debt  shall  be 

73.  Sword  V.  Lenawee  Cir.  Judge, 
71  Mich.  2&t.  88  NW  870. 

[a]  A.  XUzthw  avamMnt  tha,t  the 
d*Dt  la  d»  from  on*  of  the  defend- 
ants as  to  whom  a  joint  Indebtedness 
has  been  alleged  necessarily  avers 
that  it  Is  due  from  both.  Sword  v. 
Lenawee  Ctr,  Judge,  71  Mich.  284,  38 
NW  870. 

H,  Peo,  V.  Judge  Bay  Coontr  Clr. 
Ct..  41  Mtch.  S26.  ?  NW  2«. 

n.  Dobbs  V.  Justices  Hurray 
C^>untr  Inferior  Ct,  17  Oa.  624. 

76.  Gelges   v.    Orelner,    68  Mich. 
153,  36  NW  48. 

77.  See  supra  i  112, 

78.  aa. — Lorlllard  v.  Barrett,  77 
Ga.  45;  Joseph  v.  Stein.  52  Oa.  332. 
But  see  Harrlll  v.  Humphries,  26  Oa. 
614. 

Ida. — Oatward  v.  Wheeler.  10  Ida. 
66  77  P  23. 

Md. — Thompson  v.  Towson,  1 
Harr.  &  M.  504. 

Mlcb. — Mathews  v.  Densmore,  43 
Mich.  461,  6  NW  669;  Cross  v.  Mc- 
Maken.  17  Mich.  511.  97  AmD  203; 
Hale  V.  Chandler,  3  Mich.  531. 

N.  T. — Smadbeck  v.  Slsson,  31  Hun 
582,  66  HowPr  225  [alT  4  NTClvProc 
363,  66  HowPr  2201:  Rellly  v.  Slsson. 
31  Hun  572,  4  NTClvProc  361,  66 
HowPr  228;  Vletor  v.  Henleln.  67 
HowPr  486, 

Oh. — Mansfield  Sav.  Bank  v.  Post. 
22  Oh.  Ctr.  Ct.  644. 

Tex. — Sydnor  v,  Totham,  6  Tex. 
189. 

Wis. — Bowen  v.  Slocum,  17  Wis. 
181;  Whitney  v.  Brunette,  16  Wis. 
61. 

But  compare  Uastfn  v.  Kansas  City 
First  Nat.  Bank,  65  Mo.  16  (holding 
that,  unless  it  Is  so  prescribed,  It 
need  not  be  alleged  in  the  affidavit 
that  the  debt  is  due). 

[a]  ir*oMMUT  ImplloKfelim  firom 
■UtoU^^lthough  Rev.  St.  S  4303, 
does  not  In  terms  require  the  affi- 
davit In  attachment  to  state  that  the 
Indebtedness  is  due.  It  clearly  re- 
quires that  to  be  done  by  necessary 
Implication.  Kerns  v.  McAulay,  8 
Ida.  658.  69  P  639. 

[b]  jTsoeBsltr  of  positive  state- 
mut.'  '  <1)  That  the  amount  de- 
manded is  actually  due  must  be  posi- 
tively stated.  Allegations  on  Infor- 
mation and  belief  are  insufflclent. 
Ross  V.  Steen.  20  Pla.  443.  (2)  An 
affidavit  for  attachment  must  contain 
an  allegation  In  unequivocal  language 
that  the  debt  sued  on  la  due  before 
the  writ  of  attachment  should  issue. 
Oatward  v.  Wheeler,  10  Ida.  66,  77  P 
23. 

[c]  If  faota  sbowliur  present  In- 
deMedneee  are  stated,  the  affidavit  Is 

Jiot  vitiated  by  an  allegation  that  de- 
endant  wilt  be  indebted.  McCartney 
T.  Huntsville  Branch  Bank,  3  Ala. 
709. 

[d]  An  afidavtt  that  the  nun  de- 
muded  la  MtniiUr  dvc  means  simply 
that  the  day  for  payment  has  ar- 
rived according  to  the  contract.  Zlnn 
V.  Dxlalynskl.  13  Fla.  597.  See  also 
Reed  V.  Maben.  21  Nebr.  6B6,  38  NW 
262;  Green  v.  Raymond,  9  Nebr.  296, 


stated  in  express  terms/*  and  the  reqniremeiit  is 
satisfied  by  a  statement  that  defendant  is  indebted,^ 
or  that  the  sum  claimed  is  justly  due,"^  and  it  hu 
been  held  that  the  statement  of  a  cause  of  action 
in  the  petition,  showing  the  right  to  immediate  eom- 
pensation,  will  control  a  statement  in  the  affidavit 
that  the  debt  has  not  matured.^^  K  the  debt,  al- 
though treated  as  due,  has  not  actually  matured,  it 
may  be  shown  that  it  was  agreed  that  it  should  be-, 
come  due  on  the  happening  of  a  certain  contingency, 
and  that  the  contemplated  contingency  h^  oc- 
curred." 

198]   bb.  Where  Debt  Sued  on  Not  Hatnred. 

If  an  attachment  is  permitted  to  secure  a  debt 
which  is  not  due/*  the  affidavit  must  appropriately 
show  that  the  demand  has  not  matured,*"  as  well  as 


2  NW  881;  Seldentopf  v.  Annabll,  6 
Nebr.  524;  Turner  v.  McDanlel,  12  S. 
C.  L.  552. 

[e]  The  effect  ot  the  omission  of 
nuth  atatement  Is  to  render  the  writ 
wholly  Invalid.  Mathews  v.  Dens- 
more.  4S  Mich.  461,  6  NW  <6». 

[fT  Bffeert  Of  mlaMtmtmaumtr~(l ) 
Where  an  attachment  Is  Issued  for 
the  recovery  of  a  sum  claimed  to  be 
past  due,  and  on  the  trial  it  appears 
that  part  of  the  sum  was  not  due 
when  the  attachment  was  taken  out, 
the  writ  will  be  quashed  In  the  ab- 
sence of  a  motion  by  plaintiff  to 
amend  the  affidavit  and  writ.  Wels- 
slnger  v,  Studebaker  Bros.  Mfg.  Co., 
73  Miss.  480,  18  S  916.  (2)  But  in 
Nebraska  and  Wisconsin  the  attach- 
ment will  be  discharged  merely  as 
to  undue  items.  Orotte  v,  Nagle,  50 
Nebr.  363,  69  NW  973:  Hubbard  v. 
Haley.  96  Wis.  678,  71  NW  1036. 

[g]  Attachment  of  speoUlo  pro>- 
ertr.— An  affidavit  to  secure  an  at- 
tacnment,  according  to  the  statute, 
against  property  on  which  plain tifC 
has  a  lien  or  In  which  he  has  some 
Interest,  need  not  allege  that  the 
debt  Is  due.  Schnabel  v.  Jacobs,  105 
Ky.  774,  49  SW  774,  20  KyL  1696. 

78.  Avery  v.  Pope,  13  Ga.  A.  743, 
79  SE  946  (holding  that  a  statement, 
in  an  attachment  afSdavit.  that  de- 
fendant la  Indebted,  is  equivalent  to 
the  word  "due,"  aa  used  in  Civ.  Code 
[1910]  g  5068);  Ross  v.  Gold  Ridge 
Mining  Co..  14  Ida.  687,  95  P  821; 
Ruhl  V.  Rogers,  29  W.  Va.  779.  2  SB 
798  (holding  that  It  will  be  sufficient 
If  the  affidavit  states  "the  amount  at 
the  least  which  the  affiant  believes 
the  plaintiff  is  justly  entitled  to  re- 
cover"). 

[a]  An  aUaffatlim  ttuit  an  MMOunt 
WM  stated  between  plaintiff  and  de- 
fendant and  that  upon  such  state- 
ment a  specified  balance  was  found 
to  be  due  from  defendant  to  plaintiff 
sufficiently  shows  a  breach  of  con- 
tract. Johnston  v,  Ferris,  14  Daly 
302  12  NTSt  666. 

[b]  KOney  loaned;  presumption. 
—In  an  action  to  recover  a  loan,  if 
no  specified  period  for  repayment  Is 
stated,  the  loan  will  be  presumed  to 
have  become  due  at  the  time  the  affi- 
davit was  sworn  to.  American  Exch. 
Nat,  Bank  v.  Volsin,  44  Hun  (N.  T.) 
85. 

80.  Ida. — Rosa  v.  Gold  Ridge  Hln. 
Co..  14  Ida.  687.  95  P  821. 

La.— Irish  v.  Wright,  8  Rob.  428; 
Parmele  v.  Johnston,  15  La.  429. 

Mia  a. — Lum  v.  Steamboat  Buckeye, 
24  Miss.  664. 

Oh, — ^Winchester  v,  Plerson,  1  Oh, 
Dec,  (Reprint)  169,  8  WeatLJ  131. 

Wis. — Trowbridge  v,  Slckler,  42 
Wis,  417. 

Contra  Cross  v,  McMaken,  17  Mlcli. 
511.  97  AmD  203. 

[a]  The  omlsBioB  of  the  word  "is" 
will  not  vitiate  the  affidavit,  where 
an  intention  to  allege  that  defendant 
Is  Indebted  Is  manifest.  Buchanan  v. 
Sterling.  63  Ga.  227. 

[b]  XeaslifemMt  that  aetlMl  ex- 
iamg  debt  or  deuand  he  ahown^ 


Where  the  statute  requires  that  tfi« 
affidavit  shall  state  "the  amount  cf 
the  debt  or  demand  claimed  and 
charged  against  the  opposite  party 
Is  actually  an  existing  debt  or  de- 
mand." as  distlnguishea  from  a  con- 
tingent liability,  a  statement  that  de- 
fendants are  'indebted  In  the  Just 
and  full  sum,"  etc..  is  not  eufllcient 
Tanner,  etc.,  Engine  Co.  ^11,  21 
71a.  S91. 

n.   NIOollB  ▼.  Lawrence.  SO  UMl 

895. 

sa,   Aultman      Dagga.  BO  Ito.  A. 

280. 

83.  Merchants'  Nat.  Bank  t.  Co-  | 
lumbia  Spinning  Co_  21  App.  Dir. 
883,  47  NTS  442.  | 

[a]  Amdavlt  h^  mflolmb— An 

affidavit  In  attachment,  alleging  that 
defendant  executed  and  delivered  to 
plaintiff  Its  agreement  in  wrltlns 
that,  in  case  of  Its  failure  and  in- 
solvency, all  claims  or  demands  held 
by  plalnttrr  against  defendant  should, 
at  the  option  of  plaintiff,  become  duo 
and  payable,  and  alleging  also  de- 
fendant s  failure,  etc.,  sufficiently  al- 
leges that  the  agreement  was  in  ex- 
istence on  or  prior  to  the  date  on 
which  the  affidavit  was  made,  and 
that  It  was  in  effective  operation  on 
that  date  as  to  the  note  sued  on. 
Merchants'  Nat.  Bank  v.  Columbia 
Spinning  Co.,  21  App.  DIv.  38S.  47 
NYS  442  (holding  further  that  it  was: 
not  neceaaary  to  present  the  agree- 
ment thus  set  out  in  substance  tol 
the  court  for  Inspection),  i 

[b]  Veoeesity  of  ■howins'  rlAt  toi 
treat  debt  M  due. — An  affidavit's  In- 
sufficient if  it  purports  to  state  al 
cause  of  action,  based  on  a  breach  of 
the  conditions  ot  a  bond  -wfacrehy' 
plaintiff  elects  to  treat  the  bond  as 
due,  unless  it  Is  shown  that  tbe  bond 
gives  such  right  of  election.  Lilv-< 
fngston  V.  Lakwlts,  26  Hlsc  119,  SI 
NYS  1088. 

84.  See  supra  9  11*. 

85.  Stowe  V.  Sewall.  8  Stew.  A  P. 
(Ala.)  67;  Lorlllard  v.  Barrett,  77  Ga 
46;  Yale  V.  McDanlel,  69  Miss.  337 
13  S  556;  Lederer  v.  Rosentbal.  9! 
Wis.  235,  74  NW  971. 

[a]  If  the  Uurtrament  nw4  on  li 
set  forth  in  the  aSdavlt  a.n<i  show: 
that  the  debt  Is  not  due.  but  wll 
mature  In  the  future,  this  is  nuffi 
clent,  without  an  express  avermen 
that  the  debt  Is  not  due.  Panhandl 
Nat.  Bank  v.  Still,  84  Tex.  S3». 
SW  479. 

[b]  rallnre  to  etate  tbat  u 
"debt  is  to  heoone  dne"  requires  th 

dismissal  of  an  attachment  in  %n  a< 
tlon  on  a  debt  not  yet  due.  I^der* 
V.  Rosenthal.  99  Wis.  235,  74  Kl 
971.  But  compare  Glmbel  -v.  Oon 
precht,  89  Tex.  497.  36  SW  470  tovei 
Avery  v.  Zander,  77  Tex,  207.  13  pi 
971:  Cox  v.  Relnhardt.  41  Xox.  S9) 
(holding  that  the  omission  of  auchi 
statement  will  not  abate  the  'WTlO  ' 

[c]  Admissions  In  th*  niiiMiililli 
that  the  debt  Is  not  due  may  be  co 
sldered  in  determining  the  ouatcleni 
of  the  affidavit.  Lederer  v.  Roae 
thai,  99  Wis.  285.  74  NW  371. 
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the  time  o£  its  maturity/*  In  aneh  ease  the  affidavit 
most  also  set  up  the  existence  of  the  particular 
ground  or  grounds  upon  which  an  attachment  to 
seenn  this  class  of  debts  may  issue,'^  and  must  set 
op  facts  or  allege  ressons  for  the  immediate  issue 
of  the  writ  sufficient  to  satisfy  the  ofBcer  to  whom 
Application  is  made  of  the  propriety  of  allowing  it 
to  issue/' 

199]  cc.  Setting  Forth  Both  Hatnred  and  Im- 
natvred  Debts.  An  affidavit  setting  forth  both  ma- 
tured and  immatured  debts  is  not  defective  for  that 


reason,*^  or  for  the  reason  that  it  discloses  that  a 
part  of  the  demand  is  not  yet  due/*  and  it  has 
even  been  held  that  the  affidavit  need  not  show  how 
much  of  the  debt  is  due  and  how  much  is  not  due." 
If  the  affidavit  is  sufficient  as  to  one  claim  and  de- 
fective as  to  the  other,  it  may  be  sustained  as  to  the 
former  and  disregarded  as  to  the  latter,*'  or  the  in- 
sufficient allegations  may  be  regarded  as  surplusage/* 
200]  (f)  Justice  of  Claim.  The  omission  of 
the  affidavit  to  conform  to  a  requirement  that  it 
shall  state  that  plaintiff's  claim  "is  just,"""  that 


sa.  Stowe  V.  Sewall,  S  Stew.  &  P. 
(Ala.)  67;  Mosher  v.  Bay  Clr.  Judge, 
108  Hlch.  503,  68  NW  384:  Mansfield 
Sftv.  Bank  v.  Post,  22  Oh.  Clr.  Ct.  644; 
Roberts  v.  Burns,  48  W.  Va.  92.  36 
BE  9X2,  86  AmSR  17;  Ruhl  v.  Rogers, 
»  W.  Va.  779.  2  SB  798. 

[a]  Zn  T«ua  it  will  be  sufficient 
if  such  allegation  Is  made  In  the  peti- 
tion. Munzenhelmer  v.  Manhattan 
aoak,  etc.,  Co.,  79  Tex.  318.  15  SW 
i89  toverr  dictum  Cox  v.  Reinhardt, 
41  Tex.  591];  Bennett  v.  Rosenthal,  8 
Tex.  A.  Ctr.  Cas.  9  166.  And  see 
Hlnile  Moody.  1  Tex.  Civ.  A.  S«, 
20  SW  769. 

Ibj  A  TBdaBM  in  alle^ng  th« 
time  of  the  maturity  of  the  oebt  will 
vitiate  the  affidavit.  E^ran8  t.  Tuck- 
er, &9  Tex.  249. 

87.  Deering  v.  Warren,  1  8.  D.  S6. 
44  NW  1068;  Carstens  v.  Mllo,  40 
Waeh.  835,  82  P  410;  Wearn©  v. 
prance.  3  Wyo.  273,  21  P  703. 

Showlnc  ffronnds  of  attaohmMit 
rneral^  see  Infra  H  207-238. 

la]  Smnoral  of  mU  or  proi»«rty. — 
(I)  If  an  attachment  to  secure  such 
a  debt  is  permissible  where  the  debt- 
or has  removed,  or  Is  removing,  or 
about  to  remove  himself  or  his  prop- 
erty without  the  state  or  other  pre- 
scribed territory,  such  removal  or 
contemplated  removal  must  sufflctent- 
)y  be  shown  (Shockley  v,  Bulloch,  18 
Ga.  S83;  Klelnwort  v.  Kllngender,  14 
La.  Ann.  96;  Prledlander  v,  Myers,  2 
La.  Ann.  920;  Crooke  v.  Rutherford, 
13  La.  479;  Mlllandon  v.  Foucher.  8 
La.  582)  (2)  and.  when  so  required 
by  statute.  It  must  also  be  shown 
tbat  not  enough  of  the  debtor's  prop- 
erty to  satls^  the  claim  of  plaintiff 
or  the  claim  of  other  creditors  will 
be  left  within  the  state  (Hey  v. 
HardlDK.  63  SW  83,  21  KyL  771;  Run- 
yan  v.  Morgan,  7  Humphr.  <Tenn.) 
210). 

[d]  ffbowlBff  iB  eonmlatnt^Under 
a  statute  allowing  an  attachment  for 
an  unmatured  debt,  where  defend- 
ant Is  about  to  dispose  of  his 
property  to  defraud  his  creditors,  not 
only  the  affidavit,  but  the  complaint 
in  well,  must  allege  that  defendant 
la  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors. 
Carstens  v.  Mllo,  40  Wash.  335,  82  P 
410. 

[c]  Whmn  the  debt  matures  pend- 
tag  t3t*  Mtlon,  an  affidavit  sufficient 
to  aathorlze  an  attachment  for  an 
Unmatured  debt  may  be  amended  by 
sdding  a  ground  which  did  not  ex- 
ist when  the  attachment  Issued.  Hey 
T.  Harding,  63  SW  •  33,  21  KyL 
171. 

(d]  Ooze  of  defeot  hr  judgment.. — 

P^Ilore  of  an  affidavit  for  attachmf^nt 
against  partners  to  state  that  the 
Individual  a  have  not  enough  property 
to  satlafy  the  demand  sued  on  Is 
cured  by  a  Judcment  auatalnlng  the 
attachment,  where  no  motion  Is 
made  during  the  progress  of  the 
action  to  discharge  the  sttachment 
on  that  eround.  O'Connor  v.  Sher- 
It^  107  Ky.  70.  52  SW  1056.  21  Kyi. 

•K  See  Mosher  v.  Bay  Clr.  Judge, 
m  Kich.  S03.  S<  NW  384. 

fai  Aa  aSteTlt  whiOh  trtate>  mere 
mmammhomm  and  falls  to  allege  facta 
on  wbfch  the  court  may  base  its 
}tidEiment  is  insufficient.  Mosher  v. 
Bay   Cir.    Judge.   108  Mich.   60S,  «6 


NW  884;  Howell  v.  Dlokermah.  38 
Mich.  361,  50  NW  306. 

89.  Lord  V.  F.  M.  Dowllng  Co.,  62 
Fla.  313,  42  S  685. 

[a]  AffldaTlts  held  nflloiemt. — 
Affidavits  alleging  that  defendant  had 
mortgaged  his  property  to  creditors; 
that  his  stock  in  trade  was  of  re- 
cent purchase,  but  only  a  small  por- 
tion thereof,  not  worth  much  more 
than  plaintiff's  claim,  remained  In  the 
store;  that  early  In  the  morning  a 
load  thereof,  which  consisted  of 
liquors,  had  been  removed  to  a  pri- 
vate residence;  that  a  portion  of  de- 
fendant's goods  had  been  seen  for 
sale  In  another  store;  and  that  de- 
fendant  had  misrepresented  his  lia- 
bilities to  others,  are  sufficient  to  au- 
thorise an  attachment  on  a  debt  not 
yet  due,  under  Howell  Annot.  St.  9 
8016a,  requiring  affidavits  for  attach- 
ment on  debts  not  yet  due  to  show 
reasons  for  Immediate  issuance  of  the 
writ,  to  the  satisfaction  of  the  Judge, 
In  addition  to  giving  the  same  rea- 
sons as  are  required  In  attach- 
ment on  a  past-due  debt.  Chase 
V.  Donovan,  118  Mich.  868,  76  NW 
913. 

■[b]  FTMid  la  aarotiatliv  imma- 
tured notes  by  the  maker  and  1n- 
dorser  thereof  Is  a  sufficient  reason 
for  the  attachment  of  their  property. 
Mosher  v.  Bay  Clr.  Judge,  108  Mich. 
503,  66  NW  884. 


[c]    The  dlsposltloa  of  pgoperty 

(1)  by  chattel  mortgage  an  d  bUl  of 
sale  which  Is  consistent  with  an  hon- 
est purpose  to  secure  Just  claims  will 
not  warrant  the  issue  of  an  attach- 
ment. Rlpon  Knitting  Works  v. 
Johnson,  93  Mich.  129,  53  NW  17; 
Pierce  v.  Johnson,  93  Mich.  125,  53 
NW  16.  18  LRA  486.  (2)  But  an 
affidavit  which  sets  up  the  surrepti- 
tious transfer  from  defendants  place 
of  business  to  a  private  residence  of 
a  portion  of  a  stock  of  goods  pur- 
chased from  plaintiff  on  credit,  the 
disposition  of  other  stock  to  personal 
friends,  flnanclally  irresponsible,  the 
mortgaging  of  the  stock  to  Its  full 
value,  and  false  representation  to 
other  creditors  that  plaintiff's  claim 
had  been  paid,  is  sufficient  to  author- 
ise the  issue  of  the  writ  before  the 
maturity  of  the  debt.  Chase  v.  Wayne 
Clr.  Judge,  118  Mich.  868,  7<  NW 
913. 

90.  Selleck  v.  Twesdall,  Dudl. 
(Ga.)  196. 

91.  Bimerson  v.  Detroit  Steel,  etc., 
Co.,  100  Mich.  127,  58  NW  669:  Tes- 
sler  v.  Bnglehart,  18  Nebr.  167,  24 
NW  784.  Contra  Johnson  v.  Bucket, 
66  Hun  601.  20  NTS  566. 

99.  Oimbel  v.  Gomprecht.  89  Tex. 
497.  86  SW  470:  WllUs  v.  Mooring.  63 
Tex.  340;  Tootle  v.  Alexander.  13  Tex. 
Civ.  A.  616.  36  SW  821;  Cohen  v. 
Grimes,  18  Tex.  Civ.  A.  827.  45  SW 
210.  See  also  Gallatin  First  Nat. 
Bank  v.  Wallace,  (Tex.  Olv.  A.)  65 
SW  392.  Contra  Frledlander  v.  My- 
ers. 2  La.  Ann.  92S;  Avery  v.  Zander, 
77  Tex.  207,  13  SW  971;  Sydnor  v. 
Totham.  «  Tex.  189. 

93.  Danforth  v.  (barter,  1  Iowa 
546. 

94.  Tanner,  etc.  Engine  Co.  v. 
Hall,  28  Fla.  391. 

9B.  Kan. — Robinson  v.  Burton,  6 
Kan.  298. 

Ky.— Hey  V.  Harding,  68  SW  33.  21 
KyL  771:  Bailey  T.  ^ladles.  7  Bush 


883;  Allen  v.  Brown,  4  Mete.  842; 
Worthlngton  v.  Cary,  1  Meto.  470: 
Taylor  v.  Smith.  17  B.  Men.  686; 
Green  v.  Baker.  6  KyL  214;  Northern 
Bank  v.  Bell,  11  Ky.  Op,  346. 

Oh. — Endel  v.  Lelbrock.  33  Oh.  St, 
264;  Cook  v.  Olds  Gasoline  Engine 
Works.  19  Oh.  Cir.  Ct.  732,  10  Oh. 
Clr.  Dec.  236. 

Tenn. — X^wls  v.  Woodfolk,  8  Baxt. 
26;  Boyd  v.  Gentry,  12  Hetsk.  C26; 
Rumbough  V.  White,  11  Helsk.  860; 
Robb  V.  Parker,  4  Helsk.  68;  Sulli- 
van V.  Fugate.  1  Helsk.  20;  Wood- 
folk  V.  Whitworth,  6  Coldw.  661; 
Smith  V.  Foster,  8  Coldw.  139;  Ken- 
drick  T.  Mason,  (Ch.  A.)  68  SW  869: 
McElwee  t.  Steelman,  (Ch.  A.)  88  SW 
276. 

See  Clowser  v.  Hall,  80  Va.  864. 

See  also  Hartford  L.  Ins.  Co.  v. 
Bryan,  25  Ind.  A.  406,  58  NB  262. 

Fa]  XUnstration. — ^An  affidavit  for 
an  attachment  which  does  not  con- 
tain a  statement  that  plaintiff's  claim 
is  Just,  or  allegations  clearly  showing 
that  such  claim  Is  Just,  is  Insufficient, 
although  it  contains  a  statement 
showing  the  nature  of  plaintiff's 
claim,  together  with  an  allegation 
that  it  Is  due  and  unpaid.  Cook  v. 
Olds  Gasoline  Engine  Works,  19  Oh. 
Clr.  Ct.  732.  10  Oh.  Clr.  Dec  236. 

[b]  Attdavits  held  snffloleat.— (1) 
An  affidavit  alleging  that  plalntlfTs 
claim  was  "for  the  amount  of  money 
that  he  was  compelled  to  pay  for 
and  on  account  of  a  Judgment  ren- 
dered against  the  plaintiff  on  a  bond 
or  writing  obligatory,  wherein  the 
said  defendant  was  principal,  and  the 
said  plaintiff  was  security,  and  which 
said  plaintiff  did  pay  for  the  benefit 
of  said  defendant;  that  the  sum  so 
paid,  and  for  which  the  defendant  Is 
Indebted  to  him,  amounts,"  etc.,  suffi- 
ciently showed  that  plaintiff's  claim 
was  Just.  Wilklns  v.  Tourtellott,  28 
Kan.  689.  (2)  It  is  sufficient  under 
Code  Civ.  Proc.  SS  190,  191  ((3en.  St 
[1909]  H  6783,  6784),  in  an  action 
for  libel  to  allege  the  claim  is  Just 
and  the  amount  plaintiff  ought  to  re- 
cover. Cain  V.  Perfect.  89  Kan.  361, 
131  P  673.  (3)  An  affidavit  that  "the 
plaintiffs  are  Justly  entitled  to  re- 
cover" the  sum  claimed  is  sufficient. 
Outman  v.  Virginia  Iron  Co.,  5  W. 
Va.  22. 

[c]  When  omission  onrsd. — ^Where 
actions  were  consolidated  and  the 
parties  proceeded  on  the  assumption 
that  the  pleadings  In  one  case  stood 
as  if  flied  in  both,  one  answer  only 
being  Qled.  the  failure  of  the  affi- 
davit in  one  action  to  allege  the  Jus- 
tice of  the  claim  was  cured  by  the 
answer  In  that  action  denying  that 
the  debt  was  lust.  Hey  v.  Harding, 
53  SW  33,  21  KyL  771. 

[d]  Collateral  attack. — ^The  omis- 
sion of  an  averment  that  the  claim 
is  Just  is  not  a  ground  for  impeach- 
ing the  Judgment  collaterally.  Boyd 
V.  Gentry,  12  Helsk.  (Tenn.)  625.  See 
also  Burnett  v.  McCluey,  92  Mo.  230, 
4  SW  694  [overr  Burnett  v.  McCluey, 
78  Mo.  676;  Bray  v.  McClury,  55  Mo. 
128]. 

[e]  Where  a  snretr  goes  oat  aa  at- 
taehmeat  for  iudemalty  before  the 
debt  matures,  it  Is  not  necessary  for 
the  petition,  which  takes  the  place 
of  the  affidavit,  to  allege  that  the 
claim  is  Just.  Moses  v.  Rountree,  11 
KyL  438. 
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defendant  "is  justly  indebted"  to  plainflff,"  or 
that  affiant  believes  that  plaintiff  is  justly  entitled 
to  recover*''  will  render  it  insufficient,  unless  an 
implication  of  the  justice  of  the  demand  necessarily 
arises  from  the  language  employed,**"  or  if  the  in- 
debtedness of  defendant  is  clearly  and  positively 
stated  and  sworn  to,"'  in  which  cases  a  failure  to 
comply  strictly  with  the  statute  will  not  vitiate  the 
affidavit,  especially  where  the  substance  of  the  nec- 
essary allegation  appears  by  the  duly  verified  dec- 
laration in  the  action,^ 

201]  (g)  Credits,  Offsets,  and  Counterclaims 
— aa.  In  Geiuial.  Where  the  statute  requires  the 
affidavit  to  show  that  defendant  is  indebted  to  plain- 


tiff in  an  amount  specified,  or  that  the  latter  is  m- 
titled  to  recover  such  an  amount,  over  and  above 
all  legal  payments,  set-offs,  or  counterclaims,'  com- 
pliance  with  this  requirement  is  essential  to  confer 
jurisdiction  to  issue  the  writ.' 

An  affidavit  in  the  language  of  the  statute,  stat- 
ing that  plaintiff  is  entitled  to  recover  a  sum  stated 
therein  over  and  above  all  counterclaims  known  to 
him,  without  stating  the  facts  from  which  such  con- 
clusion is  drawn,  is  insufficient.* 

An  tmcertain  allegation  as  to  the  amount  of  an 
offset  existing  in  defendant's  favor  may  be  ex- 
cused where  it  ia  due  to  inability  to  specify  the 
exact  amount." 


M.  lE^'ans  v.  Tucker,  59  Tex.  249; 
Marshall  v.  Alley,  25  Tex.  342;  Scram 
V.  Duggan,  1  Tex.  A,  Civ.  CaB.  S 
1269. 

[a]    OntlnlOB  of  "JiuUt.''— (1)  The 

mere  statement  that  defendant  1b  In- 
debted has  been  held  to  be  sufficient. 
Livengood  v.  Shaw,  10  Mo.  273:  H.  B. 
Claflln  Co.  V.  Kamsler.  (Tex.  Civ.  A.) 
36  SW  1018.  See  also  Thompson  v. 
Towson.  1  Harr.  &  M.  (Md.)  504; 
Reed  v.  McCloud,  38  W.  Va.  701,  18 
SE  924.  (2)  But.  on  the  other  hand, 
the  omission  of  the  word  "justly"  haa 
been  held  sufficient  to  Invalidate  the 
affidavit.  Evans  v.  Tucker,  69  Tex. 
249;  Sommers  v.  Allen,  44  W.  Va. 
120.  28  SE  787. 

67.  Buckley  v.  Wakefield,  8  Ky. 
Op.  283;  Sommers  v.  Allen,  44  W.  Va. 
120.  28  SE  787;  Reed  v.  McCloud,  38 
W.  Va.  701,  18  SE  924;  Crlm  v.  Har- 
mon, 38  W.  Va.  596,  19  SB  753;  Cos- 
ner  v.  Smith.  86  W.  Va.  788.  15  SB 
977;  Hndklna  v.  Hasklna,  22  W.  Va.  645. 

[a]  A  statnusBt  of  tba  amonnt 
"dso^  upon  plalntlfTa  claim  la  equiv- 
alent to  a  statement  of  the  amount 
plaintiff  "believes  he  ougrht  to  re- 
cover." Sleet  V.  WlUlama,  21  Oh. 
St  82 

98.  *  Wllktns  v.  Tourtellott.  28  Kan. 
825;  Simon  v.  Johnson,  7  Kulp  <Pa.) 
166;  Hart  v.  Dixon,  5  Lea  (Tenn.) 
336;  Alston  v.  Sharp.  2  Lea  (Tenn.) 
515;  Clinch  River  Mineral  Co.  v.  Har- 
rison, 91  Va.  122.  21  SE  66(f.  See 
also  Ludlow  V.  Ramsey,  11  Wall.  (U. 
S.)  581.  20  Is.  ed.  216. 

99.  Kennedy  v.  Horriaon,  31  Tex, 
207. 

1.  McElwee  v.  Steelman,  (Tenn.  Ch. 
A.)  38  SW  275;  H.  B.  Claflln  Co.  v. 
Kamsler,  (Tex.  Civ.  A.)  86  SW  1018. 

3.    See  cases  infra  next  note. 

[a]  The  object  of  the  requlMment 
that  affidavits  shall  show  that  plain- 
tiff Is  entitled  to  recover  a  sum  stated 
above  all  counterclaims  known  to  him 
Is  to  make  It  appear  that  plaintiff 
has,  so  far  as  he  knows,  a  valid  claim 
to  the  extent  for  which  he  seeka  an 
attachment.  Cutletta  v.  Cilluffo,  127 
NYS  297. 

ib]    In  Alabama  this  statement  Is 
required.   Harris  v.  Clapp.  Minor 
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[c]    Vhmf  the  peUtlon  aUeffea  (1) 

that  no  part  of  the  debt  la  paid,  that 
fact  need  not  be  shown  In  the  affi- 
davit. Harbour-Pitt  Shoe  Co.  v. 
r>ixon.  60  SW  186,  22  KyL  1169.  (2) 
Where,  In  an  action  on  a  note,  an  at- 
tachment Is  issued,  and  the  petition 
shows  that  payments  have  been  made 
on  the  note,  reducing  the  debt  to  the 
amount  specified  in  the  affidavit  for 
attachment,  it  Is  not  necessary  that 
the  affidavit  should  state  the  debt  due 
on  the  note,  and  that  payments  have 
been  made  thereon  reducing  the  debt 
to  the  amount  sued  for.  Teapue  v. 
Lindsey,  31  Tex.  Civ.  A.  161,  71  SW  573. 

3.  Kerns  v.  McAulay.  8  Ida.  668, 
69  P  539;  Matthews  v.  Densmore,  43 
Mich.  481,  6  NW  669;  Wells  v.  Parker, 
26  Mich.  102;  Cross  v.  McMaken,  17 
Mich.  511,  97  AmD  203:  Wilson  v. 
Arnold,  6  Mich.  98;  Roelofson  v. 
Hatch.  S  Mich.  277;  Tborln«ton  v. 
Merrick,  101  N.  T.  6,  t  NB  794;  Rup- 


pert  V.  Haujf,  87  N.  T.  141,  1 
NYClvProc  411,  63  HowPr  864;  Mc- 
Glnley  v.  Glldersleeve,  124  App.  Div. 
324.  108  NTS  888;  Axford  v.  Segulne, 
70  App.  Div.  228.  75  NYS  35;  Manu- 
facturers' Nat.  Bank  v.  Hall,  60  Hun 
466,  16  NYS  208,  21  NYClvProc  131 
[aff  129  N.  T.  663  mem,  SO  NE  66 
mem];  K.  W.  Bliss  Co.  v.  Opera  Olass 
Supply  Co..  60  Hun  438.  15  NTS  6,  21 
NYClvProc  136;  Marine  Nat.  Bank  v. 
Ward,  36  Hun  (N.  Y.)  396;  Donnell 
V.  WilllamB,  21  Hun  (N.  T.)  216,  69 
HowPr  68;  Lyon  v.  Blakesly,  19  Hun 
(N.  Y.)  299;  Kelly  v.  Archer.  48  Barb. 
<N.  Y.)  68;  Trow's  Printing,  etc.. 
Co.  V.  Hart,  9  Daly  (N.  Y.)  413,  60 
HowPr  190;  Kelderhouse  v,  McGarry. 
82  Misc.  866,  143  NTS  741;  Farrlns- 
ton  V,  Root,  10  Misc.  347,  31  NTS 
126:  Hart  v.  Birnau,  22  NYS  296; 
McEnteo  v.  Arls.  21  NYS  857;  Nor- 
folk, etc..  Hosiery  Co.  v.  Arnold,  18 
NYS  910;  Grlbbon  v.  Ganss.  18  NTS 
608;  U.  S.  Net,  etc..  Co.  v.  Alexan- 
der, IS  NTS  147;  Hingaton  v.  Mir- 
nada,  12  NTCivProc  439;  Taylor  v. 
Reed.  54  HowPr  (N.  Y.>  27;  Morgan 
v.  House,  36  HowPr  (N.  Y.)  326  [foil 
Bennett  v.  Brown,  4  N.  T.  254];  Whit- 
ney V.  Brunette.  16  WlB.  61. 

[a]  xamtUoatlOB  of  fllabn— A 
statement  that  there  are  no  counter- 
claims to  the  "cause  of  action"  suf- 
ficiently refers  to  the  claim  on  which 
the  action  is  brought,  although  no 
complaint  accompanies  the  applica- 
tion for  attachment.  Maury  v. 
American  Motor  Co.,  25  Misc.  667, 
56  NTS  316  [aff  38  App.  Dlv.  623 
mem,  67  NYS  1142  mem], 

[b]  Xn  ma  aotlon  on  Mveral  dla- 
tlnot  "''ft'nia  the  affidavit  need  not 
state  the  nonexistence  of  counter- 
claims as  to  each  item.  U.  S.  Net, 
etc..  Co.  v.  Alexander,  18  NYS  147 
[dlsappr  Murray  v.  Hankin,  30  Hun 
37,  3  NTCivProc  342.  66  HowPr  511]. 

[c]  VaUnra  to  give  the  date  of  an 
admitted  credit  is  fatal.  Bspey  v. 
Heldenhelmer,  68  Tex.  662. 

[d]  Fallore  to  allow  balance  doe 

Slalntlff. — An  affidavit  stating  that 
efendant  has  a  counterclaim,  but 
failing  to  state  that  there  la  any  bal- 
ance due  plaintiff  or  to  show  the 
amount  that  is  due,  is  Insufficient, 
although  the  gross  amount  of  plain- 
tiff's claim  Is  alleged.  Morrison  v. 
Ream,  1  Pinn.  <Wls.)  244  (where  the 
affidavit  alleged  that  defendant  was 
indebted  to  plaintllE  "In  the  sum  of 
$282.66.  not  deducting  certain  counter 
demands  and  set-off  claims  against 
the  above  claim  In  favor  of  aald  de- 
fendant, the  exact  amount  of  which 
counter  demands  this  afl!)ant  la  not 
knowing"). 

[e]  A  presnmjrtlTe  showing  of  the 
absence  of  counterclaims  is  sufficient. 
Farrlngton  v.  Root,  Iff  Misc.  347,  31 
NTS  126. 

[f]  "Orer  and  abore  all  dlaoonnta** 
is  not  the  equivalent  of  the  statutory 
requirement  of  the  statement  of  an 
indebtedness  "over  all  payments  and 
set-offs."    Sollnger  v.  Patrick,  7  l^ly 

I  (N.  T.)  408. 

[g]  8«t-offa  *^>v"  couDtemalms. — 
A  statement  of  the  amount  claimed, 

'  over  and  above  all  set-off  "or"  coun- 


terclaims, substantially  complies  with 
the  requirement  that  plaintiff  shall 
show  that  the  amount  claimed  is  due 
over  and  above  all  aet-offs  '^and" 
counterclaims.  O'Conor  V.  Roark,  108 
Cal.  173,  41  P  466. 

[h]  Sniplvaage. — Under  Code  Civ. 
Proc  art  4  g  2906.  providing  that  an 
affidavit  on  application  for  attach- 
ment must  show  that  plaintiff  is  en- 
titled to  recover  a  sum  stated  therein 
"over  and  above  all  .  .  .  counter- 
claims known  to  him."  an  affidavit 
for  attachment,  which  stated  that  It 
demanded  two  hundred  and  fifty  dol- 
lars over  and  above  all  discounts, 
set-offs,  and  counterclaims  known  to 
him,  was  not  defective,  it  not  being 
necessary  for  affiant  to  state  more 
than  was  renuired  by  the  statute,  and 
the  words  "discounts  and  setoffs"  be-  i 
ing  supererogatory.  Sullivan  v. 
Presdee.  9  Daly  (N.  T.)  562.  I 

[1]  Bnfflffllaacy  of  afldaTlts.^An 
affidavit  by  plaintiff,  alleging  that 
"defendants  are  iuatly  Indebted  to 
him  In  the  sum  of  $511.31  over  alt  ' 
setoffs  or  oounterclaims  tliat  the  mid 
defendants  might  have  against  this 
plaintiff  to  ms  knowledge,"  suffi- 
ciently complied  with  Code  Civ,  Proc  ' 
i  636,  requiring  the  affidavit  to  show 
"that  the  plaintiff  is  entitled  to  re- 
cover a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to 
htm."  Rickerson  v.  Bunker,  2e  Mlaa 
383.  56  NTS  202  [aff  26  Hlso.  79C 
mem,  54  NTS  1114  mem]. 

[j]    Aa  to  the  snlDoienor  of  var- 
^i^i^T  aTenuanta  see  also  Mojarrleta 
V.  Saenx,  80  N.  Y.  653;  Barstow  Stove 
Co.  V.  Darling,  81  Hun  564.  30  NYS 
1033;  Mann  v.  Carter.  71  Hun  72,  24 
NYS  691;  McEntee  v.  Arts,  66  Hun 
635,  21  NTS  857;  Essex  County  Nat. 
Bank  V.  Johnson,  61  Hun  625.  16  NTS 
71;  Manufacturers'  Nat.  Bank  v,  Hall. 
60  Hun  466,  15  NTS  208  [aff  129  N.  T. 
663,  30  KE  65];  National  Park  Bank 
V.  whitmore.  40  Hun  499  [app  dlam 
104  N.  T.  297,  10  NE  524];  Griblwn 
V.  Back.  35  Hun   (N.  Y.>  541;  New 
York  Mar.  Nat.   Bank  v.  Ward.  35 
Hun  (N.  Y.)  396;  Smith  v.  Arnold,  33 
Hun  484   [app  dlsm  100  N.    T.  640 
mem] ;    Crlbben    v.    SchillinKer.  30 
Hun   (N.  Y.)  248;  Lamkln  v.  Xtoag- 
lasa,  27  Hun  (N.  Y.)  517;  Dolbeer  v. 
Stout.  60  N.  T.  Super.  269,  17  NTS 
184;  Central  Nat.  Bank  v.  Pt.  Ann 
Woolen  Co.,  24  NYS  640  [aff  27  KTf; 
1114  <aff  148  N.  T.  624  mem,   S7  NE 
827  mem}];  Buttorworth  v.  Boutiller. 
22  NTS  872:  Hart  v.  Bernau.  22  NYS 
296;    Marietta   First    Nat.    Ba.nk  v 
Bushwick  Chemical   Works.    6  NTS 
824;    Geneva    Non-Magnetic  "Watch 
Co.  V,  Payne.  5  NTS  68;  Hlnirston  v 
Miranda.  12  NTCivProc  439;  Mallarv 
V.     Allen.     7     NTCivProc     287  15 
AbbNCas  338,  1  HowPrNS  316;  Bates 
V.  Pinstein.  15  AbbNCas  480;  Acker  v 
Jackson,   3   HowPrNS    (N.   T.)  leo- 
Taylor  v.  Reed.  64  HowPr  (N.  T  )  27" 

4.  Livingston  v.  Lakwltx.  26  Misc. 
119,  53  NTS  1083  (holding  th&t  the 
affidavits  should  state  whether  therei 
were  any  counterclalma,  and  If  mo.' 
for  how  much). 

ft.  Sea  Holston  Mfg.  Go,  V.  T  ,nn  t  a 
Qa.  647.  *• 


For  latar  easM,  darVtopnuata  and  thaafw  in  the  law  see  oumulatlTe  Annotations,  aame  Utle,  ra^  and  note  numbvr. 
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[(  202]  bb.  Knowladgs  of  PlaintUf.*  Where  the 
statute  requires  the  affidavit  to  make  it  appear  that 
plaintiff  is  entitled  to  recover  the  sum  claimed,  over 
and  above  all  counterclaims  known  to  him,  the  fact 
of  the  nonexistence  of  the  counterclaims  to  his 
knovledge  should,  according  to  some  authorities,  be 
80  alleged  that  the  court  may  see  that  affiant  has 
personal  knowledge  of  the  facts,  or  that  his  infor- 
mation on  the  subject  is  such  as  to  enable  him  to 
form  a  well  grounded  belief  on  the  subject;'  but  it 
has  also  been  held  that  a  bare  statement  by  plain- 
tiff that  the  amount  is  due  over  and  above  all  coun- 
terclaims is  sufficient,  without  the  addition  of  a 
statement  as  to  the  luiowledge  of  the  nonexistence 
of  counterclaims."  In  some  jurisdictions  it  is  Buffl- 
eient  to  specify  the  amount  of  the  indebtedness, 
over  and  above  all  legal  set-ofFs,  "as  near  as  may 
be,"  either  in  the  language  of  the  statute,"  or  by 
expressions  substantially  equivalent,^"  unless  the 
statutory  language  is  necessary  to  the  validity  of 
the  affidavit." 

203]  cc  Action  by  Assignee  of  Claim  With 
respect  to  assignees  of  claims,  who  are  themselves 
plaintiffs,  it  is  sufficient  for  them  to  state  the  non- 
existence of  counterclaims  as  to  their  knowledge,  and 

[a]   znuatratkma^ri)  An  affidavit 

that  defendant  "waa  Indebted  to 
plaintiff,  on  account,  In  the  sum  ox 
one  thousand  dollars,  which  may  bo 
BQbJect  to  a  set-ofT  for  an  unascer- 
tained sum.  which,  on  final  settle- 
ment, will  be  due"  defendant,  was 
sufllclently  certain.  Holaton  iitg,  Co. 
V.  Lea,  18  Ga.  617.  (2)  An  affidavit 
stating  that  plaintiff  was  Indebted  to 
defendant  In  some  small  amount,  but 
that  he  was  Ignorant  of  the  exact 
sum  was  sufllclenL  Turner  v.  Mc- 
Danlel.  12  S.  C.  L..  552. 

6.  rallnr*  of  aflldavlt  br  aaent 
to  show  see  supra  S  204. 

7.  Buhl  v.  Ball,  41  Hun  (K.  Y.) 
61;  Crlbben  v.  Schllllnger,  30  Hun 
(N.  Y.)  248;  Lee  v.  U.  S.  Co-op.  Life, 
etc..  Assoc.,  2  NYS  864  faff  113  N. 
T,  642  mem,  21  NE  414  mem] ; 
Jordan  v.  Richardson,  7  NYCIv 
Proc  411 ;  I^mpkln  v.  Douglass, 
10  AbbNC&s  (N.  Y.)  342,  63  How 
Pr  47  [rev  on  other  grounds,  27 
Hun  517]. 

Sal  TbiM.  under  Code  Civ.  Proc. 
169,  an  attachment  afndavlt.  stat- 
ing that  plaintiff  was  entitled  to  re- 
cover from  defendant  five  thousand 
dollars  over  and  above  all  counter- 
elatms  *Ttnown  to  defendant,"  Instead 
of  Imown  to  plalntUT'  Is  fatally  de- 
fecUve.  Reynolds  v.  Bean.  13S  NYS 
nt4. 

[bl    AiDdftTlt  h«ia  snttel«Bt^-An 

allesatlon  by  plaintiff  that  defend- 
ants are  Justly  Indebted  to  htm  In 
a  stated  sura  "over  all  set-offs  or 
counterclaims  that  the  said  defend- 
ants mli^ht  have  against  this  plain- 
tiff to  his  knowledge,"  Is  a  sufllclent 
compliance  with  the  requirement  that 
plaintiff  must  show  that  he  Is  en- 
titled to  recover  a  sum  stated  over 
and  above  all  counterclaims  known 
to  him.  Rickerson  v.  Bunker,  26 
Misc.  383.  56  NYS  202. 

&  Alford  V.  Cobb.  28  Hun  (N.  Y.) 
22:  Lamkln  v.  Douglass.  27  Hun  (N. 
Y.)  517  [rev  10  AbbNCas  342.  63 
HowPr  471 :  Rllev  v.  Skldmore.  2 
Btlv.  Sup.  573.  6  NYS  107:  BIHwlller 
T.  Marks.  16  NYS  541.  21  NYCIvProc 
162;  Mallary  v.  Allen.  7  NYOlvProc 
2S7,  16  AbbNCas  338.  1  HowPrNS 
116;  Ross  V.  Wlgg.  6  NYCIvProc  268 
note  faff  34  Hun  192,  6  NYCIvProc 
2631:  Bates  v.  Plnsteln,  15  AbbNCas 
(N.  T.>  <80. 

"The  words  "known  to  him"  are 
Intended  rather  in  relief  of  the  con- 
science of  the  afHant.  One  might 
hesitate  to  state  positively  that  the 
amount  claimed  was  due  to  him  over 


and  above  all  counter-clatmB,  since 
some  counter-claims  might  exist  of 
which  the  affiant  had  no  knowledge. 
The  omission  of  these  words,  there- 
fore, strengthens  rather  than  weak- 
ens the  affidavit."  Lamkin  v.  Doug- 
lass. 27  Hun  (N.  Y.)  617.  518  [quot 
Billmlller  v.  Marks,  16  NYS  541]. 
See  also  Mallary  v.  Allen,  7  NYClv 
Proc  287,  16  AbbNCas  338,  1  How 
PrNS  316. 

9.  Estlow  V.  Hanna,  76  Mich.  219, 
42  NW  812;  Grover  v.  Buck,  34  Mich. 
519;  Cross  v.  McMaken,  17  Mich.  511, 
97  AmD  208;  Roelofson  v.  Hatch.  3 
Mich.  277:  Ualret  v.  Marriner.  34 
Wis.  682;  Oliver  v.  Town.  28  Wis. 
328. 

[al  Wlisre  tbe  amount  of  Indelrt- 
•dnesa  Is  stated  positively,  the  omis- 
sion of  the  statutory  phrase  "as 
near  as  may  be"  Is  Immaterial. 
Burns  v.  Klnne,  2  Mich.  N.  P.  63. 

10.  NIcoIls  V.  Laurence,  30  Mich. 
896;  Barker  v.  Thorn.  20  Mich. 
264. 

11.  Hawes  v.  Clement.  64  Wis. 
152,  25  NW  21;  Lathrop  v.  Snyder, 
16  Wis.  293. 

la.  McMahon  v.  Rosevllle  Trust 
Co.,  1JS9  App.  Dlv.  640,  144  NYS  841; 
Selser  Bros.  Co.  v.  Potter  Produce 
Co..  80  Hun  554,  30  NYS  B27  [aff 
144  N.  Y.  646  mem,  39  NE  494  meml; 
Crowns  v.  Vail.  5i  Hun  204.  4  NTS 
324;  Dolbeer  v.  Stout,  60  N.  Y.  Super. 
269,  17  NYS  184,  21  NYCIvProc  469; 
Lewis  V.  Tall.  5  NYS  946. 

[al  ASdavits  held  snBUilant.— An 
affidavit  for  attachment,  showing 
that  plaintiff  is  entitled  to  recover 
the  amount  claimed  over  and  above 
all  counterclaims  known  to  him.  as 
required  by  Code  CIv.  Proc.  I  686,  Is 
sufficient,  without  showing  that  he 
Is  entitled  to  such  sum  over  and 
above  all  counterclaims  known  to  his 
assignor.  Bremer  v.  Ring,  146  App. 
Dlv.   724,    131   NYS  487. 

13.  Smith  v.  Holt.  37  App.  Dlv. 
24.  55  NYS  731  {holding  that  such 
an  affidavit  does  not  negative  the  ex- 
istence of  counterclaims  against 
plaintiff). 

14.  Manufacturers*  Nat.  Bank  v. 
Hall.  60  Hun  468.  15  NYS  208.  21 
NYCIvProc  131  fafT  129  N.  Y.  663 
mem.  30  NE  65  mem];  Kokomo  Straw 
Board  Co.  v.  Inman,  53  Hun  39.  6 
NYS  888;  Hart  v.  Bernau,  22  NYS 
296;  Crowns  v.  Vnll.  2  NYS  218  [afC 
51  Hun  204,  4  NYS  3241. 

15.  Steele  v.  R.  M.  Ollmour  Mfg. 
Co..  77  App.  Dlv.  199.  78  NTS  1078: 
Mann  v.  Carter,  71  Hun  (N.  Y.)  72,  24 


it  is  not  necessary  to  make  any  statanents  as  to  the 
existence  of  eounterelaims  against  their  assignors.*' 
On  the  other  hand  it  is  not  sufficient  to  show  that 
at  the  time  of  the  assignment  the  amount  was  due 
and  owing  to  the  assignor  over  and  above  all  eoun- 
terclaims.*' 

[$  204]   dd.  Affidavit  by  Attorney  or  Agent.  An 

affidavit  by  an  attorney  or  agent  must  disclose  such 
means  of  knowledge  as  will  satisfy  the  court  that  he 
is  competent  to  speak  upon  the  subject,^*  and  if 
affiant  establishes  that  he  is  possessed  of  sufficient 
knowledge  on  the  subject,  his  statement  as  to  the 
nonexistence  of  counterclaims  will  be  sufficient,"* 
But  where  the  affidavit  is  made  by  a  person  other 
than  plaintiff,*"  a  mere  statement  that  the  amount 
is  due  over  and  above  all  counterclaims  known  to 
deponent  is  wholly  insufficient,"  unless  it  appears 
from  the  affidavit  that  the  affiant  had  chai^  of  the 
transactions  out  of  which  the  cause  of  action  arose, 
and  is  so  conversant  with  plaintiff's  affairs  that  bis 
knowledge  is  as  full  as  plaintifT's,'' 

Failure  to  show  knowledge  of  plaintiff.  Where 
the  affidavit  ts  made  by  an  agent  of  plaintiff,  who 
acted  for  him  in  the  transaction  and  knows  all  the 
facts,  and  who  states  positively  and  without  qoadi- 

NYS  fi91j  Qrlbbon  v.  Back,  86  Hun 
(N.  T.)  541:  Herzberg  v.  Bolesen,  53 
NYS  256,  6  NYAnnCas  35;  Butter- 
worth  v.  Bouinier,  22  NYS  872  [dlst 
Crlbben  v.  SchlHlnger.  30  Hun  2481; 
BUlwIlIer  v.  Marks,  16  NYS  641,  21 
NYCIvProc  162;  Marietta  First  Nat. 
Bank  v,  Bushwlck  Chemical  Works, 

5  NYS    824    Uff    3    Sllv.    Sup.  61, 

6  NYS  »18,  17  NYavProc  229  (ari 
19  N.  Y.  646  mem,  2S  NB  1149 
mem)]. 

 [a]    AOdavlt    held     snlBoient.  — 

Where  an  affidavit  for  attachment, 
which  was  made  by  plaintiff's  attor- 
ney, plaintiff  being  a  nonresident  of 
the  state,  showed  that  the  matters 
involved  In  the  action  had  been  In 
litigation  for  some  time,  and  through 
a  number  of  courts,  that  In  the  liti- 
gation deponent  had  charge  of  the 
trial  and  knew  the  facts  as  to  the 
contracts  of  the  parties,  and  the  affi- 
davit stated  that  a  certain  sum  was 
due  plaintiff  over  and  above  all 
counterclaims,  it  waa  held  that.  In 
the  absence  of  any  contradictory 
affidavits,  the  affidavit  of  the  attor- 
ney sufficlentlv  showed  that  plain- 
tiff was  entitled  to  recover  the 
sum  In  question  over  and  above 
all  counterclaims.  Campbell  v,  Bms- 
He^    116   App.    Dlv.    386,    100  NYS 

16.  Who  nuv  make  afldavlt 
•rally  see  supra  tl  163-lfi9. 

17.  Smith  V.  Holt.  87  App,  IMv. 
24,  55  NYS  721:  Smith  v.  Arnold,  S3 
Hun  (N.  184  tapp  dlsm  100  N.  Y. 
640  meml:  Hurray  v.  Hanktn,  SO  Hun 
S7,  3  NYCIvProc  342.  65  HowPr  611: 
Mitchell  v.  Anderson,  S2  Misc.  13,  66 
NYS  118;  Acker  v.  Jackson,  S  How 
PrNS  (N.  Y.)  166. 

"It  IB  not  the  knowledge  of  the 
agent  or  attorney  which  the  Code 
section  requires,  but  the  knowledge 
of  the  plaintiff."  Mitchell  v.  An- 
derson, 32  Misc.  IS,  16.  M  NYS 
118. 

Tal  Zsown  to  deponent  or  plain- 
tiff. — An  affidavit  by  plaintiff's  agent 
that  a  certain  sum  Is  due  plaintiff 
from  defendant  "over  and  above  all 
offsets  and  counter-claims  known  to 
deponent  or  to  said  plaintiff"  Is  suf- 
ficient. Mallary  v.  Allen,  7  NYClv 
Proc  287,  15  AbbNCas  388,  1  HowPr 
NS  316. 

18.  Washburn  v.  Carthage  Nat. 
Bank,  86  Hun  396,  33  NYS  505  faff 
155  N.  Y.  690  mem.  50  NE  1128 
mem,  and  foil  Steele  v.  Ollmour 
Mfg.  Co,  77  App.  Dlv.  199,  78  NTS 
107?]. 
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fioation  that  the  amount  claimed  is  due  over  and 
above  all  offsets  and  counterclaims,  it  is  not  defec- 
tive because  of  a  failure  to  state  that  the  facta 
with  respect  to  counterclaims  are  known  to  plain- 

[$  205]   ee.  AfAdavit  on  Behalf  of  CorpoTation. 

Statements  made  by  officers  of  corporations,  whose 
official  duties  presumably  afford  them  adequate 
means  of  knowledge,  that  there  are  no  counterclaims 
known  to  plaintiff,  or  that  they  know  personally 
that  there  are  no  counterclaims  in  favor  of  defend- 
ant, or  like  statements,  will  ordinarily  be  sufiQcient.'** 


[$  206]   ff.  Ai&davit  on  Behalf  of  Joint  PartieB. 

One  joint  plaintiff  may  state  that  no  counterclaims 
exist  to  the  knowledge  of  all  the  plaintiffs,'^  for  ui 
such  a  case  it  will  be  presumed  that  matters  posi- 
tively sworn  to  were  within  the  personal  knowledge 
of  affiant,  unless  it  is  apparent  that  he  could  not 
have  such  knowledge.'' 

[$  207]  (8)  Shoving  Grounds  of  Attachment" 
— (a)  In  GkneraL  In  order  to  authorize  an  attach- 
ment the  affidavit  ^*  must  show  by  appropriate  al- 
legations the  existence  of  some  one  of  the  statutory 
grounds  therefor.^'    But,  although  the  petition  may 


1».  Blllwlller  V.  Marks,  16  NTS  i 
641,  543,  21  NYCIvProc  162  (where' 
the  court  quoted  the  followlnft  lan- 
Ruafce  from  Lamkln  v.  DouRlna,  27 
Hun  (N.  T.)  517:  "The  words  Ttnown 
to  him'  are  Intended  rather  In  relief 
of  the  conscience  of  the  afflant.  .  .  . 
The  omlsalon  of  these  words,  there- 
fore, strengthens,  rather  than  weak- 
ens, the  affidavit"). 

80.  Barstow  Stove  Co.  v.  Darling, 
81  Hun  564,  30  NTS  10^3;  Manufic- 
turers'  Nat.  B^nk  v.  Hnll,  60  Hun 
466.  IS  NTS  208,  21  NTCIvProc  131 
[aff  129  N.  Y.  663  mem.  30  65 
mem];  E.  W.  BUsa  Co.  t.  Operi\ 
Glass  Supply  Co..  60  Hun  438,  15 
NTS  6,  21  NTCIvProc  136;  National 
Park  Bank  v.  Whltmore.  40  Hun  499 
[app  dlsm  104  N.  T.  297,  10  NE  5241: 
Central  Nat.  Bank  v.  Ft.  Ann  Wool- 
en Co..  24  NTS  640  [art  76  Hun  610 
mem.  27  NTS  1114  mem  (aff  143  N. 
T.  624  mem.  37  NE  827  mem)];  Es- 
sex County  Nat.  Bank  v.  Johnson,  16 
NTS  71.  21  NTCIvProc  321. 

[a]  In  affldavlt  "by  th*  Mcrvterr 
of  a  corporation,  which  stated  no 
facts  showing  knowledge  on  the  part 
of  afTlant  that  the  debt  was  over  and 
above  all  counterclaims,  waa  fatallj' 
defective,  for  the  reason  that  no  pre- 
sumption could  arise  from  affiant's 
relation  to  plaintiff,  Geneva  Non- 
MTRnetlc  Watch  Co.  v.  Payne,  5 
NTS  68. 

ai.  Doctor  V.  Schnepp,  7  NTClv 
Proc  144,  2  HowPr  NS  52;  Barton  v. 
Saalfleld.  1  HowPrNS  (N,  T.)  S7fi. 

28.  Doctor  v.  Schnepp.  7  NYClv 
Proc  144.  2  HowPrNS  52. 

S3.  Katturs  coiurtttntinv  ffronua* 
of  atUctamast  flee  supra  {iS  32-99. 

in  ofts*  at  Immatnrsd  debt  see  also 
supra  S  198. 

04.  [a]  BMltal  In  noterr'a  c«t- 
tUU»t«w— A  recital  In  the  certificate 
of  the  notary  before  whom  the  affi- 
davit Is  made  of  the  Kround  on  which 
the  application  is  baaed  Is  insuffi- 
cient, unless  It  also  appeam  from 
the  affidavit  that  such  statements 
vere  sworn  to  by  affiants.  Hudkins 
V.  Hasktns.  22  W.  Va.  645. 

36.  Cal,— Sparks  v.  Bell.  137  Cal. 
415.  70  P  281. 

Colo. — Mentzer  v.  Ellison,  5  Colo. 
A,  315.  43  P  464. 

Ga.— Moore  v,  Neill.  86  Oa.  186,  12 
SE  222;  Melnhard  v.  NelU.  85  Qa. 
265.  11  SE  613;  Krutlna  V.  Culpepper. 
75  Ga.  602;  Kennon  v.  Evans,  39  Oa. 
89. 

ill. — Syndicate  Ae^  Cultivators  a 
Fleur  V.  Currie.  72  111.  A.  122;  Prlns 
V.  Hlnchliff.  17  111.  A.  153. 

Ind. — Rodde  V.  Hollweg:.  19  Ind.  A. 
222.  49  NR  282. 

Iowa. — Upp  V.  Neuhrinff.  127  Iowa 
713,  104  NW  350. 

Kan.— DoiTKett  v.  Bell.  32  Kan.  298. 
4  P  292:  Adams  v.  T,ockwood,  30  Kan. 
373.  2  P  626;  Vundrem  v.  Denn.  25 
Kan.  430;  Robinson  v.  Burton.  F  Kan. 
293. 

Ky, — Cabell  v,  Patterson,  98  Kv. 
520.  32  SW  746:  Worthinitton  v.  Gary. 
1  Hetc.  470. 

La. — Erwln  v.  Commercial,  etc.. 
Bank.  3  La.  Ann.  186,  48  AmD  447. 

Minn. — Duxbury  v.  Dahle,  78  Minn. 
427,  81  NW  198,  79  AmSR  408. 

Miss.— Wood  v.  Bailey.  77  Mias. 
815,  27  S  1001. 


Nebr. — Burnham  v.  Ramfce,  47 
Nebr.  175.  66  NW  277;  American 
Exch.  Bank  v.  Puckett,  1  Nebr. 
(UnoB.)  358.  96  NW  796;  aements 
V.  Puckett,  1  Nebr.  (Unoff.)  856.  96 
NW  796. 

N,  J. — LlverlRht  v.  Greenhouse.  61 
N.  J.  L.  156.  38  A  697, 

N.  T.— Jacobs  V.  HoKan.  85  N.  T. 
243;  Jonasson  v,  Herrick,  126  App. 
Dlv.  827,  111  NTS  69;  Hltner  V.  Bou- 
tlller,  67  Hun  203.  22  NTS  64;  Har- 
roway  v.  Flint.  19  Misc.  411,  44  NTS 
335. 

N.  CWudd  ▼.  Crawford  Gold  Uln. 
Co.,  120  N.  C.  897.  27  SE  81;  Harsh 
V.  Williams.  63  N.  C.  371. 

N.  D.— Hemml  v.  Grover,  18  N.  D. 
578,  120  NW  561:  Pinch  v.  Arm- 
strong. 9  N.  D.  255.  68  KW  740: 
pRvem  V.  Oiese,  6  N.  D.  628.  72  NW 
922. 

Oh. — American  Mfs.  Co.  v.  Na- 
tional Supply  Co.,  29  Oh.  Cfr.  Ct,  438. 

Pa. — James  v.  Tenney  Co.,  23  Pa. 
Co.  400:  6  LackLegN  155:  Loeb  v. 
Miller.  3  Dauph.  Co.  90. 

S.  C. — Williamson  v.  Eastern  Bld^.. 
etc..  Assoc..  54  S.  C.  582,  32  SB  765, 
71  AmSR  822:  Addfson  v.  Sujette,  27 
SE  631:  Tabb  v.  Gelzer,  43  S.  C,  342, 
21  SE  261:  Munroe  v.  Williams,  37 
S.  C,  81.  16  SE  633,  19  LRA  665: 
Hoddey  V.  Erwin.  31  S,  C  36,  8  SE 
729. 

S,  D. — DeerlnfT  v.  Warren,  1  S.  D. 

35.    44   NW  1068. 

Tenn. — Haynes  v.  Powell,  1  Lea 
347;  Baker  v.  Huddleston,  3  Baxt.  1; 
Lewis  V.  Woodfolk,  2  Baxt.  25:  Sul- 
livan V.  Fugate,  1  Helsk.  20:  Fay  v. 
Jones,  1  Head  442:  Maples  v,  Tunis, 
11  Humphr.  108.  53  AmD  779;  Mc- 
Elwee  V.  Steelman,  (Ch.  A.)  88  SW 
275. 

Tex. — Smith  v.  Dye.  (Civ.  A.)  61 
SW  858. 

W.  Va, — Sommers  v.  Allen.  44  W. 
Va.  120,  28  SE  787;  Crim  v.  Harmon. 
38  W.  Va.  S98,  18  SE  753;  Ruhl  v. 
Rofters,  29  W.  Va.  779.  8  SE  798; 
Hudkins  V.  Hasklas,  28  W.  Va,  645. 

Han. — ^Newton  t.  Bersman,  13  Han. 
563. 

See  Myers  v.  McCormlck,  109  Va. 
160,   63  SE  427. 

ra]  A  oaww  svMolfled  la  tlu  stat- 
ute must  be  alleged.  Jonasson  v. 
Herrick,  128  App.  iHv.  827,  111  NTS 
69. 

[b1  The  words  of  the  statate 
should  be  foUowed  (1)  very  closely 
in  alleftlnif  in  the  affidavit  the 
Krounds  upon  which  the  attachment 
is  souKbt,  and  especially  is  this  so 
with  respect  to  the  status  or  intent 
of  the  defendants.  Hey  v.  Harding, 
53  SW  33,  21  KyL  771;  O'Connor  v. 
Rherlev,  107  Ky.  70,  52  SW  1056,  21 
KyL  735.  (2)  While,  in  proceedinfrs 
to  procure  an  attachment,  it  Is  not 
necessary  that  the  affidavit  embrace 
the  exact  lansuaRe  of  the  statute, 
vet  facts  must  be  sufficiently  st:>ted 
from  which  a  conclusion  In  the  lan- 
euage  of  the  statute  would  necessa. 
rily  be  drawn.  Weil  v.  Quam.  21  N. 
D.  344,  131  NW  244. 

foi  VKflMr  a  statsU  ownttiiBr  an 
attaohmeM  on  a  deM  for  "nee—- 
ssctos"  fUBlsheO,  an  affidavit  stat- 
ing that  the  claim  was  for  coal  sold 
and  delivered  to  defendant  and  fur- 
ther statins:  that  It  was  for  neces- 


saries prima  facie  states  a  sround 
for  attachment.  Collins  v.  Blnrham. 
22  Oh.  Cir.  Ct.  533,  12  Oh.  Clr"  De& 
825. 

_[d]  BesUe&oe  of  AefeBdaBt  u- 
kaowa. — Under  a  statute  declaring 
that  a  writ  of  attachment  may  issue 
If  the  affidavit  states  that  defend- 
ant s  residence  Is  unknown  and  can- 
not be  ascerUlned,  a  statement  that 
defendant  s  residence  is  unknown 
and  cannot  be  ascertained  is  suffi- 
cient, alttaouKh  the  affidavit  states 
that,  at  a  time  prior  to  the  Issue  of 
the  writ,  defendant  was  a  resident  of 
the  state.  Barth  v.  Burnham,  105 
Wis.  648.  81  NW  809. 

fel    UshlUtr  orlmlnallT  Inowred. 
—Where,  in  an  action  ajcainst  volun- 
tary unincorporated  aaaocIatlonB  and 
their  members  for  damages  for  in- 
juries to  plalntlfTs  business  by  boy- 
cott,   etc.,   an   affidavit    for  attach- 
ment, allejred  In  the  words  of  Comp. 
L.   I   3218.   that  defendants  crimin- 
ally Incurred  the  damases  for  which 
BUlt  had  been  commenced,  and  In  ad- 
dition, made  the  complaint  part  of 
the  affidavit,  which  complaint  alleged 
in    substance    that    the  defendants 
combined  together  to  injure  plain- 
tiff's  business   by   threats,  boycott, 
and   the  like,   and  the  use  of  vio- 
lence, settinsf  out  specific  acta  which 
were   aliened    to   be   unlawful,  and 
that  the  reason  for  their  action  was 
the  refusal  of  plaintiff  to  accede  to 
the    demands    of    defendants,  that 
plaintiff  compel  his  employees,  who 
were  union  men  and  to  whom  be 
paid  union  waftos,  to  Join  a  rival 
labor  organisation,  the  affidavit  stat- 
ed a  Rood  cause  of  action  for  an  at- 
tachment on  the  ground  of  erimtn- 
ally  incurrlne  the  damages  sned  for, 
since   the  allegations  of  the  com- 
plaint showed  that  there  mn  not  a 
peaceful    cooperation    of    the  em- 
ployees to  better  their  condition  by 
securing  an  advance  in  wages  or  in 
fixing  the  hours  of  labor  as  express- 
ly authorized  by  Comp.  L.   S  4751. 
and  the  acts  in  themselves  showed 
a  criminal  conspiracy.     Branson  v 
Industrial  Workers  of  World.  SO  Nev 
270,  95  P  354  (holding  also  that  it 
was  not  necessary  that  all  the  si>e- 
clnc  acts  alleged  to  have  been  com- 
mitted In  pursuance  of  the  conspir- 
acy should  be,  In  themselveB.    of  a 
criminal  nature,  or  that  It  should  be 
determined  whether  each  anA  every 
speclflo  act  Is  unlawful). 

[f]  Joint  dsbtors, — If  the  f^Tound 
of  attachment  Is  Insufficiently  stated 
as  to  one  of  two  joint  debtors,  an  at- 
tachment against  the  property  ot 
both  is  unauthorized.  Hamilton  v 
Knight.  1  Blackf.  (Ind.)  25. 

[g]  The  wwattaorUed  laaevttoB  1>t 
the  aotary.  In  the  body  of  tlie  affi- 
davit, of  the  existence  of  a  icround 
for  attachment  will  not  cure  tm  affi- 
davit defective  for  the  omission  to 
state  material  facts  relative  tltereto 
Hudkins  v.  Hssklns,  22  W.  Va..  845 

rh]  Oroimd  shown  mm  to  Mm  of 
debt.— Where  the  cause  for  B.ttach- 
ment  Is  proven  and  found  to  hav? 
existed  as  to  part  of  the  debt  and 
not  as  to  the  remainder,  the  attach- 
ment will  be  sustained  as  to  tHe  for- 
mer amount.  Teweles  v.  Una  9« 
Wis.  453.  74  NW  122.  ' 


For  later  oases,  develovBunta  and  ohaav**  in  the  law  see  cumulative  AnnoUttons,  ,9^;f^|jjt]^  I^MA^-j)^tt4|umb*r 
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state  facta  antfaorizing  an  attachment,  plaintiff  is 
not  confined  to  tbe  ground  so  disclosed,  but  may,  in 
hiB  affidavit,  rely  on  other  statutory  groundis.'' 
Where  tbe  grounds  relied  on  in  the  affidavit  are  not 
sustained,  the  attachment  cannot  be  saved  by  the 
fact  that  the  evidence  strongly  tends  to  indicate  tbe 
existence  of  another  ground  not  alleged  in  tbe  affl- 
iavit." 

A  Btatement  of  a  single  ground'"  is  snffieient 
without  including  in  the  affidavit  any  averments  as 
to  other  grounds  on  which  tbe  writ  might  issue." 

Probative  Facts.-**  Under  some  of  the  statutes  an 
affidavit  setting  forth  tbe  existence  of  tbe  grounds 


of  attachment  in  tbe  words  of  tbe  statute  is  suffi- 
cient without  any  further  statements  of  facts  show- 
ing the  existence  of  such  grounds;'^  but  under  other 
statutes  it  is  necessary  that  the  affidavit  should  show 
facts  and  circumstances  tending  to  establish  tbe  ex- 
istence of  the  grounds  relied  on.^' 

208]  (b)  Allegation  of  More  Than  One 
Oronnd"^ — aa.  In  GeneraL  Plaintiff  may  allege  as 
many  distinct  and  separate  grounds  for  the  attach- 
ment within  tbe  terms  of  the  statute  as  be  may  deem 
expedient,'^  provided  the  grounds  relied  on  are  con- 
sistent with  each  other.^'*  In  such  case,  however, 
the  grounds  should  be  set  forth  cumulatively  or  eon- 


[i]  Wluc*  plaintiff  Jolna  two 
momm  of  aoUn  In  os«  affidavit,  he 
must  show  atBtutory  sroundi  for  an 
attachment  to  exist  as  to  both 
claims,  or  the  attachment  will  be 
T-acated  in  its  entirety.  VoUmer  v. 
Spencer,  S  Ida.  667^1  P  «09. 

as.  Houston  V.  Wooley,  87  Ho.  A. 
15  (so  holding  where  the  petition 
was  to  recover  for  a  tort  authorlaloR 
an  attachment,  and  the  affidavit  re- 
lied on  nonrestdence). 

87.  Dumar  v.  Sancbes,  71  Md.  608, 
IS  A  890. 

S8.  Alleffntion  of  nuw*  tlm  oa» 
KTtnmd  see  infra  )  208, 

89.  Dantorth  v.  Carter.  1  Iowa 
54C. 

lal  mnstntLoas^d)  Where  an 
attachment  is  authorized  where  the 
debtor  Is  about  to  dispose  of  his 
property  to  defraud  hia  creditors,  or 
la  about  to  remove  from  the  state 
and  refuses  to  provide  for  the  pay- 
ment of  the  debt  on  its  maturity,  if 
the  application  is  based  on  the  for- 
mer ETound.  a  refusal  to  secure  the 
debt  need  not  be  alleged.  Danforth 
V.  Carter.  1  Iowa  549;  Pltklns  v. 
Boyd.  4  Greene  (Iowa)  255.  (2) 
Where  nonresidence  is  sulBclently 
•howD  to  authorise  an  attachment, 
other  provisions  permitting  the  is- 
sue of  the  writ,  where  defendant  has 
de^rted  from  the  state  with  the  in- 
tent to  remove  his  effects  therefrom, 
are  Inapplicable  and  need  not  be 
stated.    Phelps  v.  Young,  1  111.  327. 

(bl  AU  the  spsoUed  gronnas  need 
Mt  b«  set  oat  in  an  affidavit  to  pro- 
cure an  attachment  under  the  Penn- 
sylvania act  of  March  17,  1869.  Boyd 
T.  Llppencott,  2  Pa.  Ca  685. 

aOL  Tor  a  dlseussloa  of  the  as- 
eeuttv  of  allsgiag  ptObMlT*  faots 
witb  rwPMt  to  psxttralM  grouds 
of  attaohauiit  see  Infra  H  210-228. 

Zl.  U.  S. — Nevada  Co.  v.  Pams- 
wortb.  89  Fed.  164  (decided  under 
Utah  sUtute). 

Cal. — Wheeler  v.  Farmer,  88  Cal. 
203. 

D.  C. — Ciasell  V.  Johnston.  4  App. 
13>;   Wielar  v.  Garner.  4  App.  329. 

Nebr. — McDonald  v.  Marquardt.  B2 
Sebr.  820.  73  NW  288;  Peru  Plow, 
etc..  Co.  V.  Benedict.  24  Nebr.  340. 
«  NW  824:  Steele  v.  Dodd.  14  Nebr. 
49S,  16  NW  909:  Hilton  v.  Rosa.  9 
Nebr.  406.  2  NW  882;  Tallon  v.  El- 
lison, a  Nebr.  63;  Bllison  v.  Tallon.  2 
Nebr.  14. 

OkJ. — Thwing  V.  Humphrey,  13 
Okl.  «46.  75  P  1127:  Thwing  v.  Wink- 
ler, It  Okl.  643.  76  P  1126:  Dunn  v. 
Claunch.  13  Okl.  577.  76  P  143. 

Or. — Crawford  v.  Roberts,  8  Or. 
»«. 

as.  Keigher  v.  McCormick.  1 1 
Ulon.  S45:  Smith  v.  Fogartj'.  6  NT 
CivPTW!  366;  Garner  v.  White,  23 
Oh.  St.  192;  Dunlevy  v.  Scharti.  17 
Oh-  St,  646;  Goodman  v.  Henry,  42 
W.  Va.  526.  26  SE  628.  36  L.BA  847. 
Be«  also  Roberts  v.  Bums,  48  W.  Va. 
St.  35  SB  t22i86  AmSR  17;  Sommern 
V.  A.llen,  44  W.  Va  120,  28  SB  787. 

fal  AsMrUoB  of  bsltof^When 
the  allsgation  of  the  grounds  of  at- 
tachment is  a  mere  assertion  of  be- 
lief. Buch  as  that  defendants  are 
about  to  dispose  of  their  property 
with     intent    to    defraud  plaintiffs. 


firobatlve  facts  must  be  set  forth 
D  the  affidavit.  Judd  v.  Crawford 
Gold  Uln.  Ca,  120  N.  C.  897,  27  SB 
81  [foil  Finch  T.  Slater,  162  N.  C. 
166.  <7  SE  284]. 

38.  natsmsnt  of  aiagls  gronad 
snffioUat  see  supra  I  107. 

34.  U.  S.— Salmon  v.  Mills.  88 
Fed.  180,  15  CCA  156. 

Qa. — Irvln  v.  Howard.  37  Oa.  18; 
Kennon  v.  Evans,  3<  Oa.  89. 

111.— Rosenheim  t.  Plfield.  12  111. 
A.  802. 

Ind. — McCoUem  v.  White,  23  lod. 
43. 

Mich.— Detroit  Free  Press  Co.  v. 
Drs.  K.  &  K.  U.  S.  Medical,  etc.. 
Assoc..  64  Mich.  606,  81  NW  637. 

Nebr. — Tesaler  V.  Englehart,  18 
Nebr.  167.  24  NW  784. 

Nev.— Pratt  V.  Stono,  2S  Nev.  28S. 
60  P  614. 

Okl.— Raymond  v.  Nix.  5  Okl.  656, 
49  P  1110. 

Tenn. — Haynes  v.  Powell.  1  Lea 
847. 

Contra  Cannon  T.  I<ogan,  6  Port. 
(Ala.)  77. 

[a]  Plnstratlon. — A  a  attachment 
may  be  based  on  both  of  the  grounds 
that  defendant  so  conceals  nimself 
that  a  summons  cannot  be  served 
upon  him.  and  that  defendant  is  a 
nonresident  of  the  territory,  and 
both  mar  be  alleged  In  the  affidavit 
Raymond  v.  Nix,  6  OkL  6&«.  49  P 
1110. 

ib]  Htfnmt  gronOa  as  to  two 
•adurta.— An  affidavit  alleging 
that  one  defendant  was  a  nonresi- 
dent and  that  the  other  was  about 
to  depart  the  state  will  authorize  an 
attachment  afsilnst  both.  Moeller  v. 
Quarrler,  14  HI.  280. 

35.  Detroit  Free  Press  Co.  v.  Drs. 
K.  ft  tC  U.  S.  Medical,  etc..  Assoc., 
64  Mich.  605.  31  NW  537. 

[a]  OTounds  held  not  laooasls- 
tsnb — (1)  An  affidavit  stating  the 
grounds  of  attachment  as  followB: 
"  'First,  that  the  above-named  de- 
fendants are  about  to  remove  and 
have  removed  their  property,  or  a 
material  part  thereof,  out  of  the  In- 
dian Territory,  not  leaving  enough 
therein  to  satisfy  the  plaintift'a  claim 
or  the  claim  of  defendants'  creditors; 
second,  that  they  have  sold,  con- 
veyed, and  otherwise  disponed  of 
their  property,  and  suffered  and  per- 
mitted it  to  be  sold,  with  the  fraudu- 
lent Intent  to  cheat,  hinder,  and  de- 
lay their  creditors;  third,  and  that 
they  are  about  to  sell,  convey,  and 
otherwise  dispose  of  their  property 
with  such  intent.' "  Is  sufficient 
Salmon  v.  Mills.  68  Fed.  180,  181,  16 
CCA  366  (where  it  is  said:  "Coun- 
sel have  attempted  to  sustain  the 
action  of  the  trial  court  by  the  con- 
tention that  the  word  'property,'  as 
used  in  the  affidavit  ana  in  subdlvl- 
f^lons  7  and  8  of  the  Arkansas  stat- 
ute, supra,  must  be  taken  to  mean 
all  the  defendants'  property,  and 
that  an  affidavit  which  first  alleges 
that  a  defendant  has  sold  and  con- 
veyed his  property  with  intent  to 
cheat,  hinder,  and  delay  his  credi- 
tors, and  in  the  next  sentence  al- 
leges that  he  is  about  to  sell  and 
convey  his  property  with  such  In- 
tent, Is  necessarily  inoonslstent  and 


self-destructive.  The  error  in  the 
argument  consists  in  the  assumption 
that  the  word  "property,'  as  used  In 
the  statute,  means  all  of  the  debtor's 
property.  If  that  is  the  correct 
construction  of  the  statute,  then  It 
follows  that  an  attaching  creditor 
seeking  to  maintain  an  attachment 
on  the  ground  that  the  debtor  has 
sold  and  conveyed  his  property  with 
intent  to  cheat,  hinder,  and  delay  his 
creditors  must  fail  unless  he  shows 
a  fraudulent  sale  or  conveyance  by 
the  debtor  of  all  his  property.  This 
is  not  a  correct  Interpretation  of  the 
statute.  A  creditor  is  entitled  to  a 
writ  of  attachment  If  he  succeeds 
in  showing  that  the  debtor  has  dis- 
posed of  a  portion  of  his  property 
with  the  fraudulent  intent  of  cheat- 
ing his  creditors.  It  was  so  held  in 
Nelson  v.  Munch,  23  Minn.  229,  and 
such  is  undoubtedly  tbe  geoeral  un- 
derstanding of  the  profession  in  all 
of  those  states  where  a  fraudulent 
sale  or  conveyance  of  property  is 
made  a  ground  of  attachment.  Smith 
v.  Baker.  80  Ala,  318;  Drake.  At- 
tachm.  (?th  Bd.)  H  101.  102.  and 
cases  there  cited.  A  construction  of 
the  statute  which  would  require  an 
attaching  creditor,  in  order  to  sus- 
tain an  attachment,  to  prove  a  fraud- 
ulent sale  or  conveyance  -  by  the 
debtor  of  all  his  property,  would 
render  that  clause  of  the  statute  con- 
cerning attachments  of  little  practi- 
cal value.  It  must  b«  held,  there- 
fore, that  the  second  and  third 
grounds  of  attachment  stated  in  the 
affidavit  were  neither  Inconsistent, 
uncertain,  nor  misleading.  It  may 
have  been  true  that  the  defendants 
had  sold  and  conveyed  a  portion  of 
their  property  with  intent  to  cheat, 
hinder,  and  delay  their  creditors,  and 
that  they  were  about  to  sell  another 
portion  of  their  property  with  the 
same  intent  The  plaintiff  was  en- 
titled to  an  opportunity  to  prove 
either  or  both  of  these  facts,  to  sus- 
tain the  writ,  and  Proof  of  either 
fact  would  have  sumced  to  sustain 
it").  (2)  Allegations  that  defendant 
has  property  not  exempt  from  exe- 
cution, and  that  he  has  disposed  of 
all  his  property,  etc.,  are  not  neces- 
sarily inconsistent  Hollo  way  v. 
Herryford,  9  Iowa  353.  (3)  An  affi- 
davit stating  that  defendant  has  as- 
signed, secreted,  etc.,  and  is  about 
to  assign,  etc..  Is  not  defective  as 
stating  inconsistent  grounds.  Nel- 
son V.  Munch,  23  Minn.  229.  See 
also  Auerbach  v.  Hitchcock,  28  Minn. 
73,  9  NW  79.  (4)  An  affidavit  is  not 
inconsistent  which  states  that  de- 
fendant was  about  to  dispose  of  his 
property  with  Intent  to  defraud  his 
creditors,  and  that  he  is  about  to 
convert  his  property  Into  money,  for 
the  purpose  of  placing  It  beyond  the 
reach  of  his  creditors.  McKay  v. 
Elder.  (Tex.  Civ.  A.)  92  SW  268. 

[b]  State ime&t  held  laooMtatext. 
-~An  affidavit  that  defendant  "la 
about  to  dispose  thereof,  and  has  In 
fact  made  a  sale  thweof."  was  con- 
tradictory, and  therefore  bad.  Hinds 
V.  Fagebank.  9  Minn.  88.  See  also 
Smith  V.  Baker.  80  Ala.  318:  Tanner, 
etc..  Engine  Co.  v.  Hall.  22  Fla.  391 ; 
Krutina  v.  Culpepper,   75   Oa.  602; 
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jnnctively.'^  If  one  of  several  grounds  relied  on  is 
properly  alleged,  the  affidavit  is  sufficient  to  warrant 
the  issnance  of  the  attachment,  although  the  state- 
ment as  to  other  grounds  is  defective.*'  So  also 
the  attachment  will  be  upheld  if  plaintiff  sustains 
one  of  the  grounds  alleged,^^  or  if  defendant  leaves 
one  of  such  grounds  uneontested.'" 

209]  bb.  Disjunctive  AUegationB.  In  stating 
two  or  more  grounds  care  must  be  taken  to  avoid 
inconsistency  or  contradiction  which  would  intro- 
duce an  element  of  uncertainty  and  iudefiniteness 


and  render  it  impossible  to  determine  which  gtoond 
is  relied  on,**^  and  hence  the  atatement  of  two  or 
more  grounds  disjunctively  or  in  the  altero&tive 
will,  as  a  rule,  render  the  affidavit  useless  for  anj' 
purpose,*'  although  either  of  such  grounds  would 
have  been  sufficient  for  the  attachment  had  thev 
been  stated  singly  or  onited  by  the  conjunction 
"and.""  But  two  or  more  phases  of  the  same 
fact,  or  different  facts  of  the  same  nature,  vbich 
constitute  but  a  single  ground  for  attachment,  ma; 
be  stated  disjunctively.*^    So  an  affidavit  is  nol 


Neal  V,  Gordon,  60  Ga.  112;  Cleve- 
land V.  Boden,  S3  Tex,  103. 

ae.  U.  S.— Salmon  v.  Mills,  68 
Fed.  ISO,  15  CCA  356. 

Ala. — Smith  v.  Baker,  80  Ala.  318 
[expl  Cannon  v.  Lofran.  5  Port.  77]. 

111. — Lawver  v.  Langhans,  85  111. 
138;  Prins  v.  HinchllfT.  17  III.  A. 
153;  RoBenhetm  v.  Flfleld.  IS  III.  A. 
302. 

Nebr. — Tasster  v.  Enslehart,  18 
Nebr.  167,  24  NW  734. 

N.  J.— Garbett  v.  Mountford.  64 
A  87S. 

Pa, — Simon  t.  Johnson,  7  Eulp  166. 

Tex. — Cleveland  v.  Boden,  63  Tex. 
103.  See  also  McKay  v.  Elder,  (Civ. 
A.)  92  SW  268. 

W.  Va. — Ruhl  V,  Roirers,  29  W.  Va. 
779,  2  SB  798;  Sandheger  v.  Hosey. 
26  W   Va.  221, 

[a]  Oonjnnotlve  statement  as  to 
oontraot. — An  affldavit  which  avera 
that  the  debt  is  due  by  express  and 
Implied  contract  is  not  fatally  defec- 
tive. Emerson  v.  Detroit  Steel,  etc., 
Co..  100  Mich,  127,  68  NW  659. 

87.  Tda.^ — Kerns  v.  McAulay,  8  Ida. 
658.  69  P  639. 

111. — Lawver  v.  Langhans.  86  HI, 
138;  Rosenheim  v.  Flfield.  12  111.  A. 
802, 

Ind. — McCollem  t.  White,  2S  Ind. 
43. 

Kan. — ^Dunlap  T.  McFarland.  25 
Kan.  488;  Keith  v.  Stetler,  26  Kan. 
100, 

Miss. — Commercial  Bank  v.  Ull- 
man.  18  Miss.  411, 

Mo. — Hasler  v.  Schopp.  70  Mo.  A. 
469;  Cole  Mfg.  Co.  v.  Jenkins,  47  Mo. 

A.  664. 

N.  T.— Williams  v.  Rlghtmyer,  88 
Hun  372,  34  NTS  826,  2  NTAnnCas 
160. 

Oh. — Creasser  v.  Tounr,  31  Oh.  St. 
67;  Emmitt  v.  Telffh,  12  Oh.  St.  836. 

8.  D. — LlndqulBt  T.  Johnson.  It  S. 
D.  486,  81  NW  900. 

W.  Va. — Delaplalne  v.  Rogers.  29 
W.  Va.  783.  8  SH  800;  Ruhl  V.  Rog- 
ers. 29  W.  Va.  779,  2  SB  798. 

See  Branson  v.  Industrial  Work- 
ers of  World,  30  Nev.  270.  95  P  864. 

88.  McCollem  v.  WTiIte.  23  Ind.  48; 
Sauerweln  v.  Renard  Champagne  Co., 
68  Mo.  A.  29;  Llndquist  V.  Johnson. 
12  S.  T>.  486.  81  NW  900.  See  also 
Hasler  v.  Schopp.  70  Mo.  A.  469. 

39.  Keith  V.  Stetter.  25  Kan.  100. 
See  alRO  Dun  lap  v.  McParland,  25 
Kan.  488. 

40.  Colo. — McCraw  v.  Welch,  2 
Colo.  284. 

Minn. — Hinds  v.  Fagebank.  9  Mtnn. 
68  [dist  Nelson  v.  Munch,  28  Minn. 
229]. 

N.  T, — Johnson  v.  Bucket,  66  Hun 
801,  20  NTS  566. 

N.  D.— Blrchall  v.  Griggs,  4  N.  D, 
305.  60  NW  842,  50  AmSR  654. 

Tex. — Pearre  v,  Hawkins,  62  Tex. 
434. 

W.  Va. — Sandheger  v.  Hosey.  26 
W.  Va.  221. 

41.  U.  S.— Salmon  v.  Mills,  49 
Fed.  333,  1  CCA  278. 

Ala.— Smith  v.  Baker,  80  Ala.  318; 
Watson  V.  Auerbach,  67  Ala.  863; 
Cannon  v.  Logan,  5  Port.  77;  Johnson 
V.  Hale,  3  Stew.  A  P.  331. 

Ga, — Brafman  v.  Asher,  78  Ga.  88. 

III.— Prlna  v.  Hlnchllff,  17  TU.  A. 
163. 

Iowa. — Stacy  v.  Stichton,  9  Iowa 


Kan. — Dickenson  V.  Cowley,  16  Kan. 

269, 

Ky. — Barnard  v,  Sebre,  2  A.  K. 
Marsh.  151;  Davis  v.  Edwards, 
Hard.  350;  Davis  v.  Edwards.  Hard. 
342;  Shipp  v.  Davis.  Hard.  65.  But 
compare  Hardy  v.  Trabue,  4  Bush 
644;  Wood  v.  Wells,  2  Bush  197. 

Mich. — Keeel  v.  Schrenkheisen,  87 
Mich.  174. 

Minn. — Guile  v.  McNanny,  14  Won. 
620,  100  AmD  244. 

Mlaa. — Bishop  v.  Fennerty,  48  Mlas, 
670. 

N,  T.— Cronin  v.  Crooks,  148  N.  T. 
362.  88  NE  266  (aft  76  Hun  120,  27 
NTS  822];  Van  Alstyne  v.  Erwlne,  11 
N.  T.  331:  Dlntruff  v.  Tuthill.  62  Hun 
591,  17  NTS  666;  Peo.  v.  Albany  Re- 
corder. 6  Hill  429;  Arming  v.  Monte- 
verde,  8  NTSt  812.  See  also  Shanks 
V.  Magnolia  Metal  Co.,  89  Hun  486,  35 
NTS  885. 

N.  Cv— Iieak  v.  Moorman,  61  K.  C. 
168. 

N.  D.— Blrchall  v.  Griggs,  4  N,  D. 
305.  60  NW  842,  50  AmSR  654. 

Oh. — Rogers  v.  Ellis,  1  Disn.  1,  1 
Handy  (Oh.)  48.  12  Oh.  Dec.  (Re- 
print)  21,  449;  Brownell  v.  Heating 
Co.,  9  Oh.  Dec.  (Reprint)  418,  13 
CincLBuI  35;  Bchatinuin  v.  Stump,  8 
Oh.  Deo.  <Reprln^420,  7  ClncUBul 

Pa.— Jewel  v.  Howe,  3  Watts  144; 
Wray  v.  Gllmore,  1  Miles  75;  Simon 
V.  Johnson,  7  Kulp  166. 

S.  C— Allen  v.  Fleming,  48  S.  C.  L. 
196;  Devall  v.  Taylor,  ,25  S.  C.  L.  6: 
Hagood  V.  Hunter,  12  S.  C.  L.  511. 

Tex. — Dunnenbaum  v.  Schram,  59 
Tex.  2S1;  Carpenter  v.  Pridgen.  40 
Tex.  82;  Culbertson  v.  Cabeen.  29 
Tex.  247;  Gamer  v.  Burleson,  26  Tex. 
848;  Hopkins  v.  Nichols,  22  Tex.  206; 
Carter  v.  Tounger,  2  Tex.  Unrep.  Cas, 

Utah.— Johnson  v.  Emery,  31  Utah 
126,  86  P  869,  11  AnnCas  28  and 
note. 

Va/— Northern  Keek  State  Bank  v, 
Gilbert  Packing  Co,.  114  Va.  658,  77 
SE  461. 

W.  Va. — Eplln  v.  Blessing,  73  W. 
Va.  283,  80  SE  458:  Roberts  v.  Bums, 
48  W.  Va.  92.  35  SE  922;  Sandheger 
v.  Hosey,  26  W.  Va.  221. 

.  Wis.— Goodyear  Rubber  Co.  v. 
Knapp,  61  Wis.  103,  20  NW  651;  Mil- 
ler v.  Munaon,  34  Wis.  579,  17  AmR 
461;  Morrison  v.  Fake,  1  Pinn.  133. 

{a]  lUnstratlons. — (1)  An  affi- 
davit for  attachment  was  InsufTlclent 
where,  after  stating  the  indebtedness 
upon  a  contract.  It  stated  the  ground 
of  attachment  In  the  following  lan- 
guage: "And  that  the  payment  of 
the  same  has  not  been  secured  by 
any  mortgage  or  lien  upon  real  or 
personal  property;  or,  if  originally 
80  secured,  that  such  security  has, 
without  any  act  of  the  plaintiff  or 
the  person  to  whom  the  security  was 
given,  become  valueless."  Wllke  v, 
Cohn,  54  Cal.  212,  213  [foil  Winters 
V.  Pearson,  72  Cal.  653.  14  P  804: 
Merced  Bank  v,  Morton,  68  Cal.  860] 
(where  It  Is  said:  "In  regard  to  se- 
curity, a  creditor  knows,  or  ought  to 
know,  whether  there  has  been  se- 
curity given.  If  security  has  been 
given,  he  knows,  or  ought  to  know, 
whether  the  security  has  been  ren- 
dered valueless  without  his  act.  If 
he  have  something  In  his  hand  as  se- 
curity which  was  onoe  of  value,  he 


can  certainly  tell  whether  or  not  anv 
security  was  ever  given.    If  the 
curity  has  become  valueless,  no  man 
knows  better  than  he  whether  bis  aci  ; 
contributed   thereto.     It   would  be 
proper  to  follow  the  language  of  Uk  ' 
statute.  In  saying  that  payment  had  : 
not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  propertr.  | 
or  any  pledge  upon  personal  profi-  , 
erty,  because  it  Includes  two  or  more  , 
phases  of  the  same  fact  attended 
with  the  same  results,  namely,  that 
no  security  had  ever  been  given;  but 
to  use  the  above  language,  and  tlien 
say,  'or.  If  originally  so  secured,  such 
security  has  become  valueless.'  le  noi 
to  state  either   with   certainty.  It 
does  not  say  that  no  securltr  was 
ever  given:  neither  does  it  say  that 
security  was  given,  but  that  the  same 
has    become    valueless.  ...  It  was 
urged  on  the  argument,  that  a  cred- 
itor may  have  had  frequent  transac- 
tions with  his  debtor,  and  may  not 
always  be  able  to  determine  whether 
or  not  the  particular  debt  Is  Included 
in  the  list  of  secured  debts.    We  can 
only  say,  that  If  creditors  wish  to  be 
within  the  statute  giving  the  prorl- 
slonal  remedy  by  attachment,  they 
must  BO  keep  knowledge  of  their  af- 
fairs as  that  they  can  state  the  facta. 
If  a  creditor  has  never  had  securltv. 
it  Is  very  easy  to  say  so;  If  he  once 
had  security,  and  the  security  haa 
become  valueless  without  bis  act.  it 
is  as  easy  to  say  so").       See  ai»o 
O'Connell  v.  Walker.  12  Cal.  A.  691. 
108  P  668.    (2)  An  aflldavit  all^DR 
that  defendant  "was  about   to  re- 
move."  etc,   "or   so  absconds  and 
conceals,"  etc.,  was  defective,  Ha- 
good  V.   Hunter.   18   8.   C    Li.  Ell 
<3)    An   affidavit   in   which  alltsnl 
BUted  that  he  believed  that  "sonU 
one    or    more    of    the  followUti 
grounds  exist  for  an  attachment"  anl 
then  set  forth  Ave  different  statn 
tory  grounds,  was  in  the  dtsJunctlTi 
and  was  bad  for  Indefiniteness.  Rob 
erts  V.  Burns,  48  W.  Va.  92. 

[b]  Bisjnnotlve  statemsat  as  fe 
oontract. — An  affidavit  is  Insufflcien 
which  avers  that  defendant  is  In 
debted  to  plaintiff  upon  an  exprea 
or  Implied  contract.  Ha.wley  ^ 
Delmas,  4  Cal.  195. 

[c]  The    fact    that    oua    of  O 
groonda  Is  InsntlloieBtlT  artat«d  wl 
not    save    the    affidavit.  Stacy 
Stichton,  9  Iowa  399;  Monroe  v.  Cu 
ter,   9   Dana    (Ky.)    93;  Barnard 
Sebre,  2  A.  K.  Marsh.  (Ky.)  151. 

[d]  The  justice  who  nmatcd  tl 
attaohttsnt  Is  not  onstsd  of  Ivrlsdl 
tlon  by  such  disjunctive  statement 
Hills  v.  Moore,  40  Mich.  210. 

48.  Wilke  V.  Cohn,  64  Cal.  21 
Rogers  v.  Bills.  1  Disn.  1.  12  Oh  Di 
(Reprint)  449;  Brownell  v.  Coiba 
Steam  Heating  Co.,  9  Oh.  Dec.  (T 
print)  418,  13  Cine.  L.  Bui.  35;  All 
v.  Fleming.  48  S.  C.  L.  196;  t>«vall 
Taylor,  25  S.  C.  U  5;  Slorrlson 
Fake.  1  PInn.  (Wis.)  188. 

[a]  Jotalaur  svfieUat  «ua  lu« 
dent  allsmtlOBS^-SIven  thouKh  i 
statute  authorises  two  or  mi 
grounds  for  the  attachment  to 
stated  In  the  altemattve  in  the  a 
davit  a  valid  ground  for  attachmi 
cannot  be  attached  in  thsit  way  w 
some  other  fact  which  is  no  groui 
Haynes  v.  Powell.  1  Ijea  <Xenn.)  3 

48.    tJ.  S. — Socl4t6  Fcmol^re.  \ 
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fatally  defeetWe  beeanse  it  states  in  the  alternative 
dffeient  modes  of  effecting  a  stated  purpose  or 
intent,**  espeoialiy  where  in  so  doing  it  follows  the 
iai^iu^  of  the  statute;*^  nor  is  it  a  fatal  defect 


that  the  affidavit  states  that  defendant  intends  to 
commit  or  has  consummated  an  act  which  furnishes 
a  ground  of  attachment.**  It  is  also  held  that  the 
ineonsiflteney  is  not  fatal  if  one  averment  does  not 


T.  UlUlken,  135  U.  8.  304.  10  SCt  823, 
34  L.  ed.  208  (construing  Texas  stat- 
uta). 

Ala. — Cannon  v.  Logan,  S  Port.  TT-; 
Johnson  V.  Hale,  3  Stew.  &  P.  331. 
Cal.— Winters  v,  Pearson,  72  Cal. 
14  P  304. 

Cblo. — McCraw  V.  Welch.  2  Colo. 
284. 

Fla. — Tanner,  etc.  Engine  Co.  v. 
HaJl.  22  Fla.  391. 

Ga.— Brooks  V.  Hutchinson,  122  Ga. 
S3S,  50  SE  926;  Irvln  v.  Howard.  37 

Ga  IS. 

Ind. — Parsons  V.  Stockbrldge.  <  2 
Ind.  121. 

Kan. — Cook  v.  Burnam.  8  Kan.  A. 
27.  44  P  447. 

Kj. — Hardy  v.  Trabue,  4  Bush  644; 
Wood  V.  Wells.  2  Bush  197. 

Mich.— Jones  V.  Peek,  101  Mich.  389. 
E9  NW  669:  Emerson  T.  Detroit  Steel, 
etc,  Co.,  100  Mich.  127,  58  NW  659; 
Horsman  v.  Bruce,  1  Mich.  N.  P. 
255. 

Minn. — Brown  v.  MlnneaiK>llB  Lum- 
ber Co..  25  Minn.  461. 

Hfss. — Helton  v.  McLeod.  93  Miss. 
516.  46  S  534;  Bosbyshell  v.  Emanuel, 
fO  Hiss.  63:  Commercial  Bank  v.  UU- 
m&n.  18  Miss.  411. 

N.  T. — ^Van  Alstyne  t.  Brwine,  11 
N.  T.  331;  Rogers  v.  Ingersoll.  103 
App.  Vlv.  480,  93  NTS  140  [aff  185 
N.  T.  692  mem,  78  NE  lilt  meml: 
Stewart  v.  layman,  62  App.  IMv.  182, 
70  NTS  936;  Garson  v.  Bnimberg,  75 
Hun  336.  26  NTS  1003  Tdlst  Dlntruft 
».  Tuthlll,  62  Hun  591.  17  NTS  5561: 
Stun  V.  Fischer,  15  Misc.  410,  36 
NTS  410;  HerzberK  v.  BoleBen.  53 
NTS  256,  5  NTAnnCas  35:  Rothschild 
V.  Mooney,  14  NTS  125:  Arming  v. 
Honteverde.  8  NTSt  812;  Swezey  v. 
BartJett,  3  AbbPrNS  444.  See  also 
P.  A.  Rlngler  Co.  v.  Newman,  33 
Misc.  653,  68  NTS  871. 

N.  C— Pennlman  v.  Daniel.  90  N.  C. 
15*;  Brown  v.  Hawkins.  65  N.  C.  645. 

X.  D. — McCarthy  Bros  Co.  v.  Mc- 
Lean County  Farmers'  El.  Co..  18  N, 
P.  176.  118  NW  1049,  138  AmSR  757, 
i<s  AnnCas  574  and  note. 

Pa. — WaKonhorst  t.  Dankel,  1 
Woodw.  221. 

5.  c. — GosB  V.  Gowlng.  89  S.  C.  L. 
477, 

6.  D. — ^r>awley  Sherwln.  5  S.  D. 
5S<.  69  NW  1027.  „  „ 

Tean. — Conrad  v.  McOee,  9  Terg. 

t!8. 

Tex.— Blum  v.  Davis,  56  Tex.  423: 
Hopkins  v.  Nichols.  22  Tex.  206. 

VtAh. — Johnson  v.  Emery.  31  Utah 
l!6.  13S.  86  P  869.  11  AnnCas  23  and 
note  Tcit   CycT.  „         «»  ™. 

W.  Va. — Sandheger  V.  Hosey,  26  W. 
fa.  221. 

Wis. — Winner  v.  Kuehn.  97  Wis. 
194.  72  NW  227:  Klenk  V.  Schwalm, 
IS  Wis.  111. 

"^t  has  been  held  In  several  States, 
ind  la  repented  In  Drake  on  Attach- 
a^nta.-  i  102,  "that  where  the  dls- 
hnriive  or  Is  used,  not  to  connect 
■wo  distinct  facts  of  different  na- 
>irf8,  but  to  characterize  and  Include 
"■0  or  more  phases  of  the  same  fact, 
ttf^nded  with  the  same  results,  the 
ocstruction  that  It  was  uncertain 
rtlch  state  of  facts  existed  was  in- 
n>1Icable.  For  instance,  where  the 
tatote  authorized  an  attachment 
rfacR  the  defendant  absconds  or  se- 
r^-tes  himself.  It  was  considered 
hat.  from  the  difficulty  of  determln- 
IX  which  wuB  the  fact,  the  dlsjunc- 
l*e  or  did  not  render  the  affidavit 
iBcenaln.*  Absconding  Is  one  thlnR, 
erretfng  la  another;  yet  the  credl- 
n  mav  not  always  be  able  to  aacer- 
ttn  which  exists:  persons  abacond- 
W  or  secreting  themselves  do  not 
■aally  publish  their  doings."  Wilke 
-  Cohn.  S4  Cal.  212,  213.  _ 

U]   miirtgmtlOM*— (1)    An  affi- 


davit for  attachment  on  a  foreign 
corporation  reciting  that  defendant 
'is  not  a  resident  corporation,  or  is  a 
foreign  corporation,  or  Is  acting  as 
such  is  sufficient  under  the  Texas 
statute.  Societfi  Fonciftre,  etc  v. 
Milliken,  135  U.  S.  804.  10  SCt  826,  34 
L.  ed.  210  [dlst  Hopkins  v.  Nichols, 
22  Tex.  3061.  (2)  An  affidavit  that 
defendant  "la  about  to  sell,  convey, 
or  otherwise  dispose  or*  his  property, 
etc.  "wiLh  the  fraudulent  intent  to 
cheat,  hinder  or  delay,  his  creditors" 
is  sufficient.  Parsons  v.  Stockbrldge, 
42  Ind.  121;  Brown  v.  Minneapolis 
Lumber  Co.,  25  Minn.  461. 

th]  Fraudulently  oontraotsd  or 
inonxred  UaUllty. — The  use  of  the 
disjunctive  "or"  in  an  averment  In 
the  affidavit  In  attachment  that  de- 
fendant "fraudulently  contracted  the 
debt  or  incurred  the  obligation  re- 
specting which  the  suit  is  brought" 
will  not  invalidate  the  affidavit. 
Emerson  v.  Detroit  Steel,  etc.,  Co., 
100  Mich.  127.  58  NW  659. 

44.  U.  S.— Salmon  v.  Mills,  68  Ped. 
180,  15  CCA  356  (construing  Indian 
Territory  statute). 

Mich. — Detroit  Free  Press  Co.  v, 
Drs.  K.  &  K.  U.  8.  Medical,  etc..  As- 
soc.. 64  Mich.  605.  31  NW  537. 

Minn. — Nelson  v.  Munch.  23  Minn. 
229 

Utah.— Deeeret  Nat.  Bank  v.  Little. 
13  Utah  265,  44  P  930. 

Wash. — Blackinton  v.  Rumpf.  12 
Wash.  279.  40  F  1063. 

Tal  Dtsvoidtto&  or  ooavmston  of 
property. — ^An  affidavit  In  attach- 
ment stating  that  defendant  was 
about  to  dispose  of  his  property,  with 
Intent  to  defraud  his  creditors,  and 
that  he  was  about  to  convert  his 
property  or  a  part  thereof  into  money 
for  the  purpose  of  placing  it  beyond 
the  reach  of  creditors,  did  not  state 
two  inconsistent  grounds  disjunc- 
tively. McKay  t.  Elder.  (Tex.  Civ. 
A.)  92  SW  268. 

rb1  SemovaX  or  abaoondiur. — An 
affidavit  that  defendant  "hath  re- 
moved, or  is  removing,  out  of  the 
state  ...  or  so  absconds  or  pri- 
vately conceals  himself,  that  the  or- 
dinary process  of  the  law  cannot  be 
served  on  him,"  being  In  the  words 
of  the  statute  Is  sufficient.  Bosby- 
shell V.  Emanuel,  20  Miss.  63. 

[c1  AhBoondlag  or  Moretlngv— 
An  affidavit  averring  that  defendant 
"absconds  or  secretes"  is  good,  as 
forming  but  one  distinct  ground  of 
attachment.  Cannon  v.  Logan,  5 
Port.  (Ala.)  77. 

45.  La. — Coleman  v.  Teddlle,  106 
La.  192,  30  S  99;  Coleman  V.  Teddlle, 
37  La,  Ann.  99. 

Md. — Howard  v.  Oppenhelmer,  25 
Hd.  350. 

N.  C— Pennlman  v.  Daniel,  90  N. 
C.  154. 

R.  L— Stokes  v.  Potter.  10  R.  L 
676. 

S.  D. — ^Dawley  v.  Sherwln,  B  a  D. 
694,  59  NW  1027. 

Tenn. — Haynes  v.  Powell.  1  Lea 
847;  Conrad  v,  McOee,  9  Terg.  428. 

Wis.— Morrison  v.  .Fake,  1  Plnn. 
133 

See  also  Rlckerson  v.  Bunker,  26 
Misc.  383.  56  NTS  202  [aff  25  Misc. 
796  mem.  54  NTS  1114  meml. 

46.  Dawley  v.  Sherwln.  6  S.  D. 
694,  59  NW  1027. 

[al  ABBlrsment.  diaposol.  or  oon- 
oealmant  of  propertT. — An  affidavit 
for  attachment  stating  as  the  ground 
that  defendant  "has  assigned,  dis- 
posed of  or  concealed,  or  Is  about 
to  assign,  dispose  of  or  conceal 
any  of  his  property  with  intent 
to  defraud  his  creditors."  is  not 
deficient  because  of  stating  in  the 
alternative  repugnant  and  Incon- 
sistent   grounds.     McCarthy  Bros. 


Co,  V.  McLean  County  Farmen^ 
EL  Co..  18  N.  D.  176.  118  NW  1049, 
188  AmSR  757.  20  AnnCas  S74:  Daw- 
ley  V.  Sherwln,  6  8.  D.  594.  E9  NW 
1027;  Johnson  v.  Emery.  31  Uteh  126, 
86  P  869,  11  AnnCas  23:  Winner  v. 
Kuehn.  97  Wis.  394,  72  NW  227.  See 
also  Rlckerson  v.  Bunker,  26  Misc. 
383.  56  NTS  202  [aff  26  Mlsc  796 
mem,  54  NTS  1114  memj.  But  com- 
pare QuUe  V.  McNanny.  14  Minn.  620. 
100  AmD  244.  In  Dawley  v.  Sherwln, 
6  S.  D.  594,  600.  59  NW  1027.  the 
court  said:  "In  construing  a  similar 
statute,  the  supreme  court  of  Wis- 
consin, speaking  through  Mr.  Justice 
Cole,  to  the  point  that  an  affidavit 
waa  defective.  In  setting  out  two  or 
more  causes  for  an  attachment  In  the 
disjunctive,  expresses  its  opinion  In 
the  following  language:  'It  is 
claimed  that  the  affidavit  Is  defective 
because  It  sets  out  two  causes  for 
an  attachment  in  the  disjunctive. 
Upon  this  point  it  is  stated  that  the 
plaintiff  has  good  reason  to  believe 
that  the  defendant  "has  assigned, 
disposed  of,  or  concealed,  or  is  about 
to  assign,  dispose  of,  or  conceal,  his 
property,  with  Intent  to  defraud  his 
creditors."  These  causes  for  an  at- 
tachmenti  it  is  Insisted,  are  repilg- 
nant  and  inconsistent,  because,  it  is 
urged,  if  a  man  has  assigned,  dis- 
posed of.  or  removed  his  property 
with  Intent  to  defraud  his  creditors, 
there  is  no  reason  for  saying  that  he 
is  about  to  do  it.  The  statute  allows 
an  attachment  for  several  causes, 
one  of  which  is  "that  the  defendant 
has  assigned,  disposed  of,  or  con- 
cealed, or  is  about  to  assign,  dispose 
of.  or  conceal,  any  of  his  property, 
with  Intent  to  defraud  his  creditors." 
It  is  Impossible,  frequently,  for  a 
creditor  to  ascertain  whether  a  debt- 
or has  actually  consummated  a 
fraudulent  transfer  of  his  property, 
or  whether  he  is  about  to  do  so.  and 
therefore  the  legislature  have  made 
these  one  ground  for  an  attachment. 
Fraudulent  sales  are  generally  secret, 
and  It  may  be  very  dlfllcult  to  say. 
at  a  given  moment  whether  they  are 
fully  accomplished  or  not.  Hence, 
a  party  Is  permitted  to  state  his  case 
in  the  alternative,  that  the  defend- 
ant has  assigned,  disposed  of.  or 
concealed,  or  Is  about  to  assign,  dis- 
pose of,  or  conceal,  his  property, 
with  intent  to  defraud  his  creditors. 
And,  when  regard  Is  had  to  the  man- 
ner in  which  the  legislature  has  enu- 
merated the  different  cases  in  which 
attachments  may  issue,  there  can  be 
no  doubt  that  the  second  subdivision 
of  section  2  was  considered  as  con- 
stituting in  fact  one  ground  or  cause 
of  attachment.*  Klenk  v.  Schwalm. 
19  Wis.  111.  From  McCraw  v.  Welch, 
2  Colo.  284.  we  quote  the  following: 
•The  language  of  the  affidavit  as  to 
the  ground  of  the  attachment  is 
slightly  variant  from  that  of  the 
writ,  but  the  variance  has  not  been 
noticed  in  argument,  and  is  not  ap- 
parently relied  upon.  But  It  Is  urged 
that  Beveral  causes  of  attachment 
are  distinctly  alleged,  and  that  both 
the  affidavit  and  writ  are  therein  sub- 
stantially defective.  It  Is  true  that 
the  statement  of  two  or  more  dis- 
tinct grounds  of  attachment  in  such 
manner  that  it  is  Impcisible  to  de- 
termine which  one  of  them  Is  relied 
upon  will  rot  be  allowed,  hut  this 
proceeding  does  not  present  a  case  of 
that  character.  The  allegation  is 
"that  Frank  O.  Sawin  i.s  converting, 
or  is  about  to  convert,  hfs  property 
Into  money,  or  is  otherwise  about  to 
dispose  of  his  property,  with  the  in- 
tent of  placing  it  beyond  the  reach 
of  said  John  W.  Hickman  &  Co.;" 
and  this  according  to  the  authorities. 
Is  not  a  statement  of  several  distinct 
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necessarily  negative  the  other,*^  and  an  affidavit  is 
not  defective  because  of  etatemente  in  the  disjtme- 
tive,  vbere  it  is  beyond  tbe  power  of  plaintM  to 
designate  tbe  precise  mode,  because  of  doubt  as  to 
the  purpose  or  intent  of  the  debtor,  or  for  any  other 
sufficient  reason,*^  or  where  it  is  evident  that  de- 
fendant could  not  be  surprised  or  prejudiced  by  the 
alternative  statement.*' 

An  objection'^''  to  the  affidavit  for  a  defect  of 
this  character  should  be  taken  by  motion  to  quash^ 
or  that  plaintiff  elect,"^  and  it  has  been  held  that  it 


cannot  be  presented  for  the  first  time  on  appeal." 

210]  (c)  AUegatiouB  u  to  Parttcnlur  Onunds 
— aa.  Absence,  Abscondinc  or  Concealment " — (u) 
In  OeneraL  If  the  ground  of  the  application  is  the 
contemplated  or  actual  departure  or  absconding  of 
the  debtor  from  the  state  or  jurisdiction,  or  Im 
concealment  therein  with  intent  to  injure  or  defraud 
bis  creditors  or  to  avoid  the  service  of  process,  tbe 
affidavit  must  allege  such  acts  or  conduct  on  the 
part  of  the  debtor  as  will  satisfactorily  show  the 
existence  of  the  statutory  ground."*    As  a  rule, 


factg,  of  different  natures,  but  of 
several  Dhases  of  the  same  fact,*  In 
Parsons  v.  Stockbrfdffe.  42  Ind.  121, 
the  court  says:  The  ground  of  the 
motion  to  dismiss  the  attachment 
was  the  Insufficiency  of  the  affidavit, 
in  statins  the  cause  for  the  attach- 
ment. The  lanRuage  of  the  affidavit 
Is  as  follows:  "That  the  said  Albert 
D.  Parsons  Is  about  to  sell,  convey, 
or  otherwise  dispose  of  his  property 
subject  to  execution,  with  the  fraud- 
ulent intent  to  cheat,  hinder,  or  de- 
lay hta  creditors."  The  objection  to 
It  Is  that  it  is  in  the  alternative. 
The  objection  Is  not  well  taken. 
Where  the  disjunctive  "or"  Is  used, 
not  to  connect  two  distinct  facts  of 
different  natures,  but  to  characterize 
and  include  two  or  more  phases  of 
the  aame  fact,  attended  with  the 
same  restilts.  the  construction  con- 
tended for  Is  not  applicable.*  In 
Tessler  v.  Eniclehart.  18  Nebr.  167, 
24  NW  734,  the  itrounds  for  an  at- 
tachment relied  on  are  set  out  in  the 
languagre  of  subdivision  8  of  section 
198  of  the  statute  relatlnir  to  attach- 
ments, the  same  beins  aa  follows: 
Has  aaslipned.  removed  or  disposed 
of.  or  is  about  to  dispose  of  his  prop- 
erty or  a  part  thereof,  with  the  In- 
tention of  defraudinjT  his  creditors, 
Cobb,  C.  J..  speaklnjE  for  the  court, 
says:  Here  are  nine  distinct  irrounda 
or  causes  upon  either  of  which  an 
order  of  attachment  may  Issue. 
Some  of  them  embrace  but  one  alle- 
iratlon,  while  others,  and  most  of 
them,  are  compound  In  their  char- 
acter. But.  whether  slnRle  or  com- 
pound, each  one  contains  but  a  single 
cause  of  action;  and  it  cannot  be 
urped,  as  an  objection  to  an  affidavit 
or  pleading  under  this  section,  that 
It  contains  disjunctive  lanfruaKe.  as 
long  as  It  contains  but  one  of  said 
irrounds  or  causes  of  action,  and  sub- 
stantially follows  the  languajre  of 
the  statute.  The  eisrhth  subdivision 
or  iTTOup  of  (rrounds  or  causes  of  ac- 
tion contains  live  allegations,  sepa- 
rated by  the  dlsj^inctlve  conjunction 
"or,"  but  in  the  meaning  of  the  stat- 
ute It  embraces  but  one  ground  or 
cause  for  attachment.  No  doubt.  If 
the  affidavit  contained  two  of  the 
statutory  groupings  of  grounds  or 
causes,  separated  by  a  disjunctive 
conjunction,  the  objection,  reasoning 
and  authorities  of  counsel  for  plain- 
tiff In  error  would  be  applicable  and 
unanswerable,  but  such  Is  not  the 
case.'  The  object  of  the  legislature 
was  to  afford  to  creditors  a  remedy 
that  may  be  made  effectual  against 
debtors  who  may  be  disposed  to  be 
dishonest,  without  requiring  such 
creditors  to  swear  to  a  fixed  state  of 
facts.  Involving  nice  distlncttons.  con- 
cerning which,  in  most  infttances,  no 
man  could  be  absolutely  positive,  and 
In  relation  to  which  the  gravamen 
would.  In  any  case,  be  the  same. 
Fraud  worships  at  the  shrine  of  se- 
crecy, and.  In  the  nature  of  things, 
a  creditor  Is,  in  many  instances,  un- 
able to  say  definitely,  upon  his  oath, 
whether  a  debtor  Is  about  to  assign, 
dispose  of,  or  secrete  his  property 
with  Intent  to  defraud  his  creditors, 
or  whether  he  has  at  that  moment 
done  so  with  a  like  Intent,  If  the 
affidavit  before  us  contained  more 
than  one  of  the  statutory  subdivi- 
sions and   groupings  of   causes  or 


grounds  for  an  attachment,  separated 
by  the  disjunctive  conjunction  'or.' 
we  should  without  hesitation,  regard 
such  affidavit  fatally  defective,  and 
thus  be  able  to  affirm  the  Judgment 
of  the  trial  court;  but  as  this  affidavit 
is  not  subject  to  such  an  objection, 
and  states  only  different  phases  of 
the  same  ground  for  an  attachment. 
In  the  precise  language  of  the  stat- 
ute, we  must  reverse  the  Judgment 
and  grant  a  new  trial." 

[b1  XemoTsl. — An  affidavit  using 
the  language  of  the  statute  In  set- 
ting up  as  a  ground  of  attachment 
"that  [the  defendanti  has  removed 
or  is  about  to  remove  himself  or  his 
property  out  of  the  state"  is  suffi- 
cient, as  the  language  quoted  states 
a  single,  distinct  grourf*  of  attiich- 
ment.  Helton  v.  McLeod,  98  Hiss. 
616,  46  S  634.  See  also  Brooks  v. 
Hutchinson,  122  Ga,  838.  60  SE  926; 
Penniman  v.  Daniel.  90  N.  C  1S4. 

47.  Holloway  v.  Herryford,  9  Iowa 
tSt  (where  ths  averments  were  that 
defendant  had  diroosed  of  all  of  his 
property  In  fraud  of  creditors,  and 
that  he  had  property  subject  to  exe- 
cution which  htt  refused  to  apply  in 
satisfaction  of  the  demand), 

48.  La. — Coleman  v.  Teddlle,  87 
La.  Ann.  99. 

N.  T. — Van  Alstyne  v.  Erwine,  11 
N.  T,  831. 

N,  C. — Penniman  v,  Daniel,  90  N. 
C.  154. 

Tenn. — Conrad  t.  HeOee,  9  Terg. 
428 

Wis,— Klenk  v.  Schwalm.  19  Wis. 
111. 

49.  Wood  V.  Wells.  2  Bush  (Ky.) 
197. 

BO.  Ofbjsotfou  ffsasxaUr  see  Infra 
II  247-2.'i2. 

SI.  Holloway  v.  Herrj-ford,  9 
Iowa  853. 

5S.  Leser  v.  Qlaser,  32  Kan.  546,  4 
P  1026. 

03.   As  gTonad  for  attacAmnt  see 

supra  8|  33-43, 

M.  McCarthy  Bros.  Co.  v.  McLean 
County  Farmers'  El.  Co.,  18  N.  D. 
176.  181.  118  NW  1049,  138  AmSR 
757,  20  AnnCas  574  [clt  Cycl;  Ha- 
good  v.  Hunter.  12  S.  C.  L.  511. 

[a]  ninstratlon. — An  affidavit 
which  states  that  one  defendant  has 
left  and  another  Is  about  to  leave 
the  stats  with  Intent  to  defraud  the 
creditors,  without  stating  any  facts 
relied  upon  to  substantiate  the 
charge,  is  bad.  Sommers  v.  Allen. 
44  W.  Va.  120,  28  SEt  787. 

[b1  Afidavlt  b«U  nttolsnt^ 
Where  a  suit  originated  by  process 
of  attachment  issued  on  an  affidavit 
of  plaintiff,  stating  the  amount  of 
the  debt  and  that  defendant  is  on 
the  eve  of  leaving  the  state  forever 
and  conceals  himself  to  avoid  being 
cited,  the  affidavit  is  sufficient.  West 
V.  Plain,  11  Rob.  (La,)  292. 

r  c  1  AflldsTlts  htid  InsnUoleBt. — 
(1)  under  a  statute  authorizing  an 
attachment  on  an  affidavit  that  the 
affiant  verily  believed  that  defendant 
was  not  a  resident  of  or  residing  In 
the  state,  or  that  he  had  absented 
himself  or  absconded  from  his  usual 
place  of  abode,  or  concealed  or  con- 
fined himself  so  that  the  ordinary 
process  of  law  could  not  be  served 
upon  him,  or  that  he  was  about  to 
remove  hie  effects  out  of  the  terri- 
tory, an  affidavit  that  defendant  was 


not  a  resident  of  the  state  so  that 
process  could  not  be  served  upon  him 
was  not  sufficient  to  authorize  an  at. 
tachment.  Lane  v.  Fellows.  1  Mo. 
353.  (2)  Affidavits  averring  that  de- 
fendant had  stated  that  he  was  golnB 
to  leave  his  home  In  the  state,  and 
that  he  was  packing  his  household 
goods  and  was  about  to  go  to  vari- 
ous places  outside  of  tbe  state,  are 
Insufficient  on  which  to  base  a  war- 
rant of  attachment,  under  Code  Civ. 
Proc.  1  2906  subd  2,  providing  that, 
to  entitle  plaintiff  to  a  warrant  of 
attachment,  he  must  show  that  de- 
fendant had  departed  or  Is  about  to  ' 
depart  from  the  county  where  he  last 
resided  with  Intent  to  defraud  his 
creditors  or  to  avoid  service,  or  that 
he  has  removed  or  is  about  to  re- 
move property  from  the  county  with 
Intent  to  defraud  his  eredttoro. 
Franks  v.  Havens,  102  App.  Div.  C7, 
92  NTS  S77. 

[d1  jUUavU  M  to  bcUef^An  af- 
fldavit  in  which  deponent  swore  that 
he  believed  defendant  was  about  to 
abscond  was  insufficient  to  authorise 
the  issuance  of  a  writ  of  attachment, 
under  Comp.  L.  g  3670.  Anonymous, 
2  Mich.  N.  P.  118. 

[el    An  allegation  tbst  dsfsadsat 
luis  left  ths  stats  does  not  show  that 
he  has  absconded.    Mulherrln  v.  Hill. 
6  Heisk.  (Tenn.)  68.    See  also  Severn 
V,  Glese.  6  N.  D.  623,  524.  7!  NW  92! 
(where  the  court  said:    "The  affidavit 
states  that  the  defendant  left  the 
state.'      But    It    does    not  disclose 
whether.  In  leaving  the  state,  be  did 
so  with  a  purpose  of  remaining  away 
permanently,  or  whether  he  left  with 
a  purpose  of  returning  to  the  state 
after  a  brief  absence;   nor  does  It 
aver  that  the  defendant  was  out  of 
the  state  at  the  time  when  the  affi- 
davit was  made.    We  think  tlia.t  th^ 
allegation  that  the  defendant  had  left 
the  state  some  time  In  the  past  not 
stated  Is  not  In  effect  an  allexation 
that  defendant  was  at  the  time  not 
within  the  slate.    But  If  the  affidavit 
bad.  as  It  did  not  do,  in  terms  nega- 
tived the  fact  of  the  defendant's  re- 
turn to  the  state,  and  of  his  presence 
within  the  state  at  the  time  the  affi- 
davit was  made,  and  had  distinctly 
charged  that  the  defendant  not  only 
left  the  state  with  the  fraudulent 
purpose  alleged,  hut  that  he  contin- 
ued to  remain  out  of  the  state,  while 
harboring   the    fraudulent  purpoi^e 
with  which  he  departed,  it  would 
still.  In  our  opinion,  have  been  cle^ir- 
ly  Insufficient  In  matter  of  substance 
as  a  foundation  for  an  attacbmenT 
under  S  .'i3.'i2,  supra.    The  defects  In 
the  affidavit  are  radical.     Not  only 
does  it  fall  to  contain  the  very  word* 
of   the    statute   under   which     It  tt 
sought  to  be  upheld — which  would 
have  been  sufficient — but  It  omits  t( 
employ   other    words    of   the  samt 
meaning.    The  affidavit  falls  to  shov 
that  defendant  had  abscond^*]    j,  « 
left  the  state  to  go  Into  hiding;  noi 
does  It  aver  that  the  defendant  ha< 
concealed    himself   by    leavlnfc  thi 
state,  or  In  any  manner.    Th©  Incur 
able  Infirmity  of  the  affidavit  conMsit 
In  the  fact  that  at  the  time    it  wn. 
made  there  was  no  statute  In  fore 
which     authorized     an  attachmen 
process  to  Issue  upon  any  Kl^und 
stated  in  the  affidavit"). 
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however,  no  more  is  required  than  that  there  fihall 
be  a  substantial  compliauoe  with  the  requirements 
of  the  statute  respecting  this  ^ound  therefor  "  by 
the  statement  of  facts  from  which  the  court  or  offi- 
cer can  determine  whether  the  departure,  contem- 
plated departure,  or  concealment,  as  the  case  may 
be,  is  sufficiently  showp  to  entitle  plaintiff  to  an  at- 
tacfunent/**  An  affidavit  made  in  good  faith  on  be- 
lief that  defendant  absconded  from  his  creditors 
may  be  sufficient  to  sustain  the  attachment,  al- 
tboogb  in  fact  at  the  time  defendant  resided  within 

[f  211]    (bb)  Citixensliip  or  Eeoldence  of  Par^ 

toiM. — It  l8  Insufllclcnt  to  allege  that 
flM  d«btor  "has  absconded"  wh«re 
the  statute  requires  It  to  be  shown 
that  the  debtor  "absconds"  (Brown 
T.  HcCIttskey.  2t  Oa.  S7T;  Levy  v. 
ItlUman,  7  Oa.  1$7:  SeUeck  t.  Twea- 
dall.  Dudl.  (Ga.)  !»«),  or  that  the 
dsMor  l8  "removine  or  about  to  re- 
move without  the  limits  of  this  state" 
(Selleck  Twesdall,  Dudl.  (Ga.)  196), 
or  to  alleRO  that  the  debtor  "Tiath 
tbaconded"  or  "hath  removed"  where 
the  statute  requires  it  to  be  shown 
that  the  "debtor  Is  removlnjf  out  of 
the  countv  prlvatetv,  or  absconds 
and  conceals  himself  (Kennedy  v. 
Wllon.  I  A.  K.  Marsh.  (Ky.)  854; 
Hopkins  V.  Buttles.  Hard.  (Ky.)  »5 
note).  See  also  Poare  v.  Poage.  8 
Dana  (Ky.)  679.  But  coinpare  Wal- 
Ua  V.  Wallace.  7  Miss.  »64  (where, 
under  a  statute  allowlnir  an  attach- 
ment where  "the  debtor  so  absconds," 
etc.  an  affidavit  allealnjf  that  the 
debtor  "hath  absconded"  was  held 
BufTlclent). 

Tr}  Abscondlnir  "from  the  oovn- 
ty." — An  averment  that  defendant 
has  absconded  "from  the  county"  Is 
not  equivalent  to  the  required  state- 
ment that  he  has  absconded  "from 
the  place  of  his  usual  abode."  Jewel 
v.  Howe.  3  Watts  (Pa.)  144. 

fhj  "Ahort"  to  remoT*— An  alle- 
ratlon  that  the  debtor  is  about  to  re- 
move to  avoid  the  service  of  process 
is  Inmifllcient  to  show  that  he  lias 
setvallr  removed  or  Is  removiiw  pri- 
mely. Wallis  V.  Uurphy,  t  Stew. 
(Ala.)  15.  -     .  .. 

til  **MAonV  to  abMOBd^-An  alle- 
leatlon  that  the  debtor  Is  al>out  to 
abscond  Im  not  equivalent  to  stating, 
as  required  by  statute,  that  he  ab- 
■ctinds  or  conceals  hlmBelf,  or  is 
Kbscondina  or  conoeallnx  himself. 
Bpnnett  Avant,  S  Sneed  (Tenn.) 
lo!. 

(11  A  statnneat  tkat  defeadaat 
"abssmta**  Umself  does  not  fulflll  the 
meaning:  of  the  word  "abscond,"  as 
required  ty  statute.  Conard  v.  Con- 
ard.  17  N.  J.  L..  164. 

tkl  AttMUVt  to  dsvart. — A  state- 
ment that  the  debtor  did  attempt  to 
depart  permanently  from  and  Is 
about  to  remove  his  property  out  of 
the  state  does  not  satisfy  a  require- 
ment that  the  debtor  is  on  the  eve  of 
leavtnK  the  state  permanently.  New 
Orleans  v.  Oarlana.  11  La.  Ann.  438. 

[1]  A  «liaive  that  defendant  is  a 
»onie«iaanl  does  not  sufflclently  show 
that  he  Is  absent  from  the  state. 
Bentley  v.  Clark,  8  r>ana  (Ky.)  564. 

Tml  Kattan  rsqvlMd  1b  addWoB 
ts  zwBonl. — Under  a  statute  making 
tt  a  n-ound  of  attachment  that  de- 
tendant  la  about  to  remove  perma- 
cenily  oat  of  the  state  and  refuses 
to  pay  or  secure  the  debt  due  plain- 
tiff, a  petition  which  merelv  atlesea 
«n  anticipated  departure  from  the 
state,  but  vrlthout  InttmatinK  that 
defendant  has  refused  to  pay  or  se- 
eare  plaintiffs  debt,  is  insufficient. 
^  V.  Keuhrtng,  127  Iowa  713.  104 

Ab  aBda^t  alleging  the  intention  of 
tat  debtor  to  leave  the  atate  as  a 
tround  of  attachment  Is  Insufficient 
if  it  discloses  physical  inability  to 


tioa.'"  If  it  is  required  that  the  creditor,*'  or  the 
absconding  or  concealed  debtor,°o  be  a  citizen  or  a 
resident  of  the  state  or  some  prescribed  portion 
thereof,  those  facts  must  appear  by  appropriate  al- 
legations.'^ But  it  has  been  held  sufficient  to  state 
that  the  debtor  has  absconded  from  his  usual  place 
of  abode  without  stating  his  residence  positively."' 

212]  (cc)  Time  of  Abwwndlag.  When  it  is 
required  to  be  shown  that  defendant  absconded 
within  a  prescribed  time  after  the  injury  complained 
of,  such  fact  must  be  sufficiently  averred  or  appear 
by  fair  inference.'* 

213]    (dd)  Intent— aaa.  To  Avoid  Service  of 


I  leave.  Toccl  v.  Olanvecchlo,  4S  Misc. 
351.  96  NTS  683. 

Co]  DesigBatlOB  of  persoB  ob 
whom  proosss  puj  be  ssrved. — The 

aflMavlt    for    attachment    on  the 

trround  of  defendant,  a  resident,  hav- 
ng  been  absent  from  the  state  for 
more  than  six  months,  without  hav- 
ing filed  a  designation  stUt  In  force 
of  a  person  on  whom  to  serve  a  sum- 
mons In  his  behalf,  as  prescribed  in 
Code  Civ.  Proc.  I  430,  as  amended 
SepL  1,  1899  (U  [1899]  o  624),  is  In- 
sumclent  where  merely  alleging  that 
defendant  has  not  made  a  designa- 
tion, as  appears  by  the  cleric's  certifi- 
cate, the  certificate  being  a  search 
only  for  the  six  months.  Iilohensteln 
v.  lorge.  137  NTS  1. 

65.  Ware  v.  Todd,  1  Ala.  199:  Saw- 
yer V.  Arnold,  1  La.  Ann.  315;  Lee 
V.  Peters,  9  Miss.  503;  Goss  v.  Qow- 
Ing.  89  S.  C.  L.  477. 

Ta]  BqnlTalsBts  of  •SkbsooBds." — 

(1)  Where  the  statutory  ground  Is 
that  the  debtor  "absconds,"  it  la 
sufficient  to  allege  In  the  affidavit 
that  he  "Is  absconding"  (Kennon  v. 
Evans.  3ft  Oa.  89),  (2)  or  that  he  Is 
"actually  removing  or  is  about  to 
remove  out  of  said  counts^'  (Irvln  v. 
Howard.  37  Ga.  18,  23). 

[bi  "About"  renovlBffi^An  affi- 
davit that  defendant  "is  about  re- 
moving" was  held  sufficient  where 
the  statutory  requirement  was  that 
the  affidavit  should  show  thot  the 
debtor  "Is  removlns."  Iiee  v.  Peters, 
•  Hiss.  60S. 

[cl  "About  Isavtar  «1m  suts."^ 
An  affidavit  that  "the  defendant  l<i 
about  leaving  the  state  permanently" 
was  held  substantially  eoulvalent  to 
the  debtor  is  "on  the  eve  of  leaving 
the  state  forever."  Sawyer  v.  Ar- 
nold. 1  La.  Ann.  315. 

rd]  Attaohnisnt  againvt  flrm. — An 
affidavit  which,  after  stating  the  In- 
dividual names  of  copartners,  charges 
them  by  the  firm  name  with  conceal- 
ing themselves  Is  sufficient.  Ouck- 
enhelmer  v.  Day,  74  Qa.  1. 

B6.  Minn.— Pierss  r.  Smith.  1 
Minn.  82. 

N.  T. — T^irman  v.  Walter.  18  How 
Pr  848:  Matter  of  Faulkner.  4  Hill 
598;  Et  p  Robinson.  21  Wend.  872. 
See  also  ooheny  v.  Worden.  75  App. 
DIv.  47.  77  NTS  959. 

a.  C— Smith  V.  Walker,  40  S.  C.  L. 
168. 

W.  Va.— -Sommetrs  v.  Allen.  44  W. 
Va.  120,  28  SB  787:  Hudklns  v.  Har- 
klns.  22  W.  Va.  646. 

Wis. — Lorrain  v.  Hlggins.  2  Pinn. 
464.  2  Chnndi.  116. 

ra1  Affldavtta  hsld  sufficient. — 
(1)  Affidavits  that  defendant  wan  nOt 
to  be  found  on  two  dajrs  at  his  home 
or  office,  or  through  his  attorney, 
that  contradictory  messages  had  been 
given  as  to  whether  he  was  nway  or 
was  111  at  home,  that  his  office  boy 
stated  that  he  came  into  the  office 
for  something  and  went  awav  at 
once,  that  persons  to  whom  he  owed 
money  had  searched  for  him  in  vain, 
that  a  daily  pnper  had  published  an 
account  of  his  nbscondlnfc  and  his 
attorney  had  failed  to  throw  anv 
light  on  the  subject  or  arrange  for 
an  appointment,  and  that  the  sheriff 
had  failed  to  execute  an  order  of  ar- 


rest, were  sufficient  to  sustain  an  at- 
tachment on  the  ground  that  defend- 
ant had  departed  from  the  state,  or 
keeps  himself  concealed  within  the 
state,  with  Intent  to  defraud  his  cred- 
itors. Stewart  v.  Lyman,  82  App. 
T>iv.  182,  70  NTS  938.  (2)  The  fact 
that  defendant  has  left  the  state  to 
defraud  furedltors  is  sufficiently 
shown  to  justify  an  attachment 
where  the  affidavit  of  plalntlfTs  at- 
torney, made  on  the  twenty-fifth  of 
the  month,  positively  states  that  de- 
fendant was  arrested  for  larceny  on 
the  seventeenth,  and  gave  bond  for 
appearance  on  the  twenty-second; 
that  he  absconded  on  the  eighteenth; 
and  that  on  the  fourteenth  and  fif- 
teenth he  had  conveyed  described 
lands  to  his  wlfe*s  sister,  tt  being 

E resumed  that  affiant  had  personal 
nowledge  of  the  matters  alleged, 
and  also,  in  the  absence  of  a  denial 
of  those  allegations,  that  defendant 
had  not  appeared  up  to  the  time  the 
application  for  attachment  was  made. 
Lacker  v.  I>reher,  38  App.  Dlv.  75, 
65  NTS  979.  (3)  For  further  Illus- 
trations of  affidavits  presenting  facts 
sufficient  to  warrant  Issuing  the  writ 
see  New  Tork  v.  Genet,  26  N.  T. 
646;  Stevens  v.  MIddleton.  26  Hun 
(N.  T.)  470;  Klssock  v.  Grant.  34 
Barb.  (N.  T.)  144;  Easton  v.  Mal- 
avaxl,  7  Daly  fN.  T.)  147;  Patterson 
V.  Delaney.  14  NTS  100.  20  NTCIv 
Proc  427:  Matter  of  Faulkner.  4  Hill 
(N.  T.)  B98. 

07.  Walker  v.  Anderson,  18  N.  J 
L.  217. 

What  oeBsUtBtsB  atansBflliig  ge^- 

•rallT  see  supra  I  S7. 

58.  ShowuBf  dtlssBsfclp  or  mbL> 
dsoos  of  partlsa  ffsasMllj  ses  supra. 

il  ISO.  181,  184. 

09.  Boarman  v,  Patterson,  1  Gill 
(Md.)  372. 

ea  Rlsewick  V,  Davis,  19  Md.  82 
(where  It  appears  that,  under  Act 
[1795]  c  56.  authorising  an  attach- 
ment against  a  nonresident  debtor 
who  was  not  a  citizen  of  the  state, 
or  against  a  resident  who  had  actu- 
ally absconded  or  removed  from  his 
place  of  abode,  the  affidavit  wiis  re- 
quired to  state  either  that  defendant 
was  not  a  citizen  or  resident  of  the 
state,  or  that  being  a  citizen  he  was 
then  actually  running  away,  ab- 
sconding, or  removing  from  his  place 
of  abode) ;  Dickinson  v.  Barnes.  3 
Gill  (Md  )  485:  Boarman  v.  Patterson, 
1  GUI  (Md.)  372. 

[a1  In  Canada  plalnttfTn  affidavit 
need  not  show  that  the  debtor  was 
a  resident  of  the  province,  but  that 
fact  may  be  proved  by  other  persons. 
Wakefield  v.  Bruce.  5  Ont,  Pr.  77. 

61.  O'Brien  v.  Daniel.  2  Blackf. 
(Tnd.)  290:  Hotel  Touralne  v.  Walte, 
61  Misc.  54.  113  NTS  19. 

ral  »ssldsncf  wltUa  th*  Btet* 
win  M  iB^pUsA  from  statements  that 
defendant  conceals  himself  therein 
(Matter  of  Warner.  3  Wend.  (N.  T.) 
826;  Griffith  v.  Roblnfion.  19  Tex. 
219)  nnd  consequently  that  he  was 
Indebted  within  the  state  where  an 
Indebtedness  Is  alleged  (Hatter  of 
Warner,  supra). 

68.  Wagonhorst  v.  Dankel.  1 
Woodw,  (Pa.)  221. 

ee.   Llchensteln  v.  Lorge,  137  NTS 
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Process.  If  the  creditor  relies  on  the  fact  or  is  re- 
quired to  state  that  the  contemplated  or  actual  de- 
parture or  the  concealment  is  to  avoid  the  service 
of  process,  he  must  allege  it  in  such  a  manner  that 
the  intent  can  be  judicially  inferred."  But  it  has 
been  held  not  necessary  to  show  that  the  conceal- 
ment is  to  avoid  service  of  a  summons  in  the  action 
in  which  the  attachment  is  sought."* 

[$  214]  bbb.  To  Injoro  or  Defraud  Creditors. 
An  affidavit  is  not  sufficient  where  it  fails  to  charge, 
as  prescribed  by  the  statute,  that  defendant 's  action 
is  to  the  injury  of  his  creditors,"  or  is  with  intent 
to  defraud  creditors."'  But  such  a  recital  is  unnec- 
essary where  the  statute  authorizes  attachment  re- 
gardless of  the  intention  with  which  the  debtor 
absconded  or  the  effect  of  his  departure  upon  hia 
creditors;"  and,  where  the  object  of  the  conceal- 
ment is  alleged  to  be  for  the  purpose  of  avoiding 
the  service  of  summons  which  is  a  sufficient  ground 
for  attachment,  a  further  all^ation  of  an  intent 
to  defraud  creditors  is  not  necessary."' 


[«  216]    (ee)  KegatiTiiig  Katters  of  Defense.  It 

is  not  necessary  to  state  the  period  of  defendant's 
absence,  or  that  an  attempt  has  been  made  to  conceal 
his  absence,  where  the  residence  of  the  debtor  with- 
in the  state  during  such  period  is  a  matter  of  de- 
fense." 

216]   bb.   Fraud  in  Incurring  Liability," 

While  there  are  decisions  to  the  effect  that  a  gen- 
eral cha^e  of  fraud  or  that  the  debt  sued  on  was 
fraudulently  contracted  will  be  sufficient,^*  the 
weight  of  authority  is  to  the  effect  that  the  spe- 
cific facts  relied  on  to  establish  the  fraud,  or 
which  the  court  is  asked  to  draw  the  inference  of 
fraud,  must  be  set  out  ^'  in  such  a  manner  as  to 
justify  the  court  or  officer  in  granting  the  applica^ 
tion." 

Place  of  contraction  of  debt  It  is  the  better 
practice  to  state  the  place  where  the  debt  was  con- 
tracted,"' but  the  omission  of  such  a  statement  will 
not  vitiate  the  affidavit." 

Fraudulent  statements  in  writing.   Where  it  is 


1;  Webb  V.  Bowler,  60  N.  C.  882 
(holding  that.  If  the  affidavit  faila 
to  state  that  defendant  absconded 
within  three  montha  after  the  Injury 
waa  done,  the  court  la  bound  to  no- 
tice it,  althonffh  defendant  does  not 
appear). 

04.  Iowa. — State  t.  Morris.  BO 
Iowa  203. 

Ky. — Foage  v.  Poage,  I  Dana  679. 

Miss. — Page  v.  Ford,  t  Stn.  A  H. 
26S;  Thompson  v.  Raymon,  7  How. 
186. 

N.  T. — Caatellanos  Jmies,  K  N. 
T.  164;  Thomas  v.  Dlakerson,  11  NTS 
4S«. 

N.  D.— Blrchall  v.  Griggs.  4  N.  D. 
305,  «0  NW  842,  50  AmSR  654. 

5.  C— Allen  t.  Fleming,  48  S.  C.  L. 
196. 

Contra  Alabama  Bank  v.  Berry.  2 
Humphr.  (Tenn.)  442. 

[a]  AflLdavit  held  snmoient. — 
Where  a  complaint  and  affidavit  In 
attachment  alleged  that  frequent 
demands  had  been  made  on  defend- 
ant for  an  accounting,  which  he 
failed  to  give;  that  he  waa  told  that 
he  must  pay  the  amount  due  plaln- 
tttf.  or  suit  would  be  brought  to  col- 
lect It;  that  soon  after  defendant  de- 

Iiarted  from  the  state,  and,  although 
nformed  of  plaintiff's  claim  and  the 
claim  of  others,  kept  himself  with- 
out the  state  so  that  he  could  not 
be  served  with  process,  the  allega- 
tions were  sufficient  to  show  prima 
facie  that  defendant  left  the  state, 
and  kept  himself  without  the  state, 
to  avoid  service  of  summons.  Caro- 
lina Agency  Co.  t.  Oarllngton,  8S  8. 
C.  114,  67  SE  226. 

[b]  Efforts  to  serve^d)  Proof 
that  plaintiff  procured  eight  alias 
summonses  which  he  attempted  to 
have  served  by  five  different  persons 
and  that  defendant  was  aware  of 
such  attempts  sufficiently  shows  the 
existence  of  an  intent  to  avoid  the 
service  of  process.  Finn  v.  Mehr- 
bach,  65  NTS  250,  30  NTClvProc  242. 
(2)  And  a  statement  that  defendant 
"being  an  adult  and  a  resident  of  the 
city  of  New  Tork,  keeps  himself  con- 
cealed therein  with  the  Intent  to 
avoid  service  of  the  summons,  and 
that,  after  proper  and  diligent  effort 
to  ascertain  the  place  of  the  sojourn 
of  the  defendant,  same  cannot  be 
ascertained"  Is  aufflclent.  Owl  Cigar 
Co.  T.  Lideerwood.  7  Misc.  742.  27 
NTS  9$2  lafT  11  Misc.  728.  82  NTS 
11481. 

[c1    AUemtlons   lisid  InsntHolent 

to  show  intent  to  avoid  service  of 
process,  r>ohenv  v,  Worden,  75 
App,  EHv.  47.  77  NTS  959. 

[d]  An  sUegatlon  that  defendant 
la  absent  so  that  process  cannot  be 
served  on  him  does  not  show  a  de- 
parture with  intent  to  avoid  the  serv- 


ice of  a  summons.  Lovo  t.  Toung, 
69  N.  C.  65. 

68.  Finn  Mehibach,  66  NTS 
250.  30  NTClvProc  242. 

ee.  Hewitt  V.  Terry.  66  Mich.  S91. 
23  NW  326. 

67.  CastellanoB  v.  Jones,  6  N.  T. 
164;  Taylor  v.  Hull,  56  Han  90.  9 
NTS  140;  Kelly  v.  Archer.  48  Barb. 
(N.  T.)  68;  Bodlne  v.  Bodlne,  79 
Mlac.  434.  140  NTS  118;  Mott  V. 
Lawrence.  9  AbbPr  <N.  T.)  196,  17 
HowPr  659;  Colver  v.  Van  Valen,  6 
HowPr  (N.  T.)  102;  Blrchall  v. 
Griggs,  4  N.  D.  SOS.  SO  NW  842.  60 
AmSH  664. 

[al  AUegattons  held  Insufficient 
to  show  purpose  to  defraud  creditors 
see  Doheny  v.  Worden,  75  App.  Dlv. 
47.  77  NTS  9B9. 

[bl  An  aUeratlon  that  dsfendant 
Is  absent  so  that  process  cannot  be 
served  upon  him  does  not  show  a 
departure  with  intent  to  defraud 
creditors.  Love  v.  Tonng,  69  N.  C. 
66. 

68.  Hawea  v.  Clement,  64  Wis. 
162,  26  NW  21. 

69.  Finn  v.  Mehrbach.  66  NTS 
250,  80  NTClvProc  242. 

70.  Frants  v.  Wendel,  2S  Ind. 
391. 

71.  As  Round  of  nttaokmont  see 

supra  St  89-93. 

7a.  Nevada  Co.  v.  Famsworth,  89 
Fed.  164;  Cheshire  Provident  Inst. 
T.  Johnston,  6  F.  Cas.  No.  2.659; 
Thwlng  v.  Humphrey,  13  Okl.  646.  75 
P  1127;  Thwlng  v.  Winkler,  13  Okl. 
643,  76  P  1126.  See  also  Biddle  V. 
Black,  99  Pa.  880;  Harrisburg  Boot, 
etc.,  Co.  T.  Johnson,  8  Pa.  DIst  433. 

Fal  An  allefffttlon  that  roods  war* 
bonint  under  false  and  naudnlent 
Tspresentationa  sufficiently  charges 
that  the  debt  was  "fraudulently  con- 
tracted." Goodman  v.  Sondhelm,  8 
Kulp  (Pa.)  87. 

[b]  The  prothonotary  Is  Jnstlfled 
In  Issuing  an  nttaclunent  on  an  affi- 
davit charging  fraud  generally  In  the 
terms  of  the  act.  Netter  v.  Harding, 
6  Pa.  Dlst.  169.  18  Pa.  Co.  353. 

73.  Strtngfleld  v.  Fields.  IS  TJaly 
171.  7  NTClvProc  356;  National 
Broadway  Bank  v.  Barker.  16  NY3 
75;  Shawnee  Commercial,  etc..  Bank 
Co.  v.  Miller.  24  Oh.  Cir.  Ct.  198; 
Biddle  V.  Black.  99  Pa.  380;  Netter  v. 
Harding.  6  Pa.  DIst.  169.  18  Pa.  Co. 
853 ;  Harrisburg  Boot.  etc..  Co,  v. 
Johnson,  8  Pa.  Dlst.  433;  Chase  v. 
Lennox,  2  WklyNC  <Pa.)  487;  Bond 
V.  Wheeler,  1  WklyNC  (Pa.)  282; 
Elkins  Nat.  Bank  t.  Simmons,  67  W. 
Va.  1,  49  SB  898. 

Fa]  If  a  tOuagm  of  apeeUo  fmtd- 
nlent  acts  !•  added  to  the  general 
charge  of  fraud  the  addition  must  be 
sufficient  in  Itself  to  show  the  al- 
leged  fraud.    Boyd  v.  Bright,  4  Pa. 


Co.  618;  National  Bank  of  Republic 
V.  Tasker,  1  Pa.  Co.  178. 

rbi  TAm  admission  of  debtor 
relied  oar— To  sustain  an  attachment 
on  the  ground  of  fraud  in  contracting 
a  debt  by  misrepresentation  of  the 
collectabillty  of  assets,  where  the 
proof  Is  the  alleged  admission  of  the 
debtor,  enough  details  of  time,  cir- 
cumstances, and  substance  of  lan- 
guage of  the  admission  should  be 
narrated  to  establish  Intentional 
falsehood  in  the  representation.  Llv- 
ertght  v.  Greenhouse.  61  N.  J.  I*.  ISC. 
38  A  697. 

[c]  Statlnir  faots  and  oonolnalon. 
—An  affidavit  for  attachment  stat- 
ing the  material  facts,  and  that  the 
"affiant  says  that  they  fraudulently 
contracted  the  debt  and  incurred  the 
liability  for  which  the  said  suit  Is 
about  to  be  brought."  is  sufficient. 
Elklna  Nat.  Bank  v.  Simmons.  57  W. 
Va.  1.  6.  49  SE  893. 

[dl  Bffeot  of  general  dental. — ^If 
the  fraud  is  merely  charged  In  the 
words  of  the  act  without  allegations 
of  specific  acts,  a  general  denial  by 
defendant  will  justify  the  dissolu- 
tion of  the  attachment  if  no  testi- 
mony Is  taken.  Netter  v.  Harding, 
6  Pa.  Plst.  169.  18  Pa.  Co.  363. 

74.  Norfolk,  etc..  Hosiery  Go.  v. 
Arnold.  18  NTS  910;  National  Broad- 
way Bank  v.  Barker,  16  NTS  75;  Bid- 
dle V.  Black.  99  Pa.  380. 

[a}  fftatanent  taM  —MfllOTrt^ 
An  affidavit  for  an  attachment  by  a 
corporation  wherein  plaintiff  claims 
damages  for  false  repreaentattonB. 
whereby  plaintiff  was  induced  to  pur- 
chase certain  bank  sto^  for  five 
thousand  eight  hundred  and  thirty- 
seven  dollars  and  seventy-four  cents, 
which  In  truth  was  of  the  valu«  of 
one  thousand  dollars,  as  defendants 
well  knew  and  plalntirr  did  not 
know,  is  sufficient  to  charge  actual 
fraud  of  defendants  and  the  fraudu- 
lent contraction  of  the  debt  Shaw- 
nee Commercial,  etc.,  Bank  Co.  v. 
Miller,  24  Oh.  Cir.  Ct.  198. 

[hi  If  the  faots  are  stated  la  ma 
uncertain  manner,  and  are  not  suffl- 
clent  to  show  that  the  debt  wns 
fraudulently  contracted,  the  attach- 
ment should  be  quashed.  Elklna  Nftt. 
Bank  v.  Simmons,  67  W.  Va.  1,  49 
SB  893. 

rcl  Benefit  of  doubts — If  the  evi- 
dence is  capable  of  an  interpretation 
which  makes  It  as  consistent  -with 
the  Innocence  of  the  accused  as  with 
his  guilt,  that  meaning  must  be  as- 
cribed to  it  which  accords  witb  tiia 
Innocence  rather  than  that  which  Im- 
putes to  him  a  criminal  intent. 
Strlngfleld  v.  Fields,  13  Daly  171,  7 
NTClvProc  866. 

78.   Hall  V.  Kinta,  IS  Pa.  Co.  »4. 

78.   HaU  V.  Hints,  13  Pn.  Co.  24. 


For       owMif  awalopmeatf  and  «hwfw  In  the  Uw  s«9  cumulftUv*  AnnotaUons,  same  tlUe,  page  and  note  num^w. 
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neeeasaiy  to  Bfaow  that  all^d  frandnlent  state- 
mente  were  in  writing,  signed  by  the  debtor  or  his 
ageat,  the 'statement  must  be  attached  to  the  affi- 
dant  or  its  substanoe  set  ont.^^ 

flutainiiig  affidavit  not  stating  facts.  It  has  been 
held  that  if  the  affidavit  charges  the  fraud  in  the 
langoage  of  the  statnte,  without  setting  out  the  epe- 
flifie  fraud  complained  of,  in  some  states  plaintiff 
will  be  permittM  to  take  dnxisitions  to  explain  on- 
certain  expressions  in  the  affldavit,™  to  establish  the 
spea&c  acts  at  the  hearing,"  or  to  prove  the  same 
upon  a  motion  to  dissolTe."" 

217]  cc.  Frandnlent  Bemoval,  Disposition,  or 
ConiBealmtfnt  of  Property*' — (aa)  In  OmeraL  While 
a  bare  assertion  of  the  statutory  ground  is  some- 


times snfflcient,*'  the  general  rule  is  that  an  affi- 
davit, based  on  the  disjposition,  removal,  or  comjeal- 
'  ment  by  a  debtor  of  his  property,  or  his  purpose  to 
dispose  of  or  secrete  the  same,  with  intent  to  do- 
&aud,  hinder,  or  delay  his  creditors  in  the  collec- 
tion of  their  just  clainu,  should  state  such  specific 
facts  and  circumstances  as  will  justify  a  condu- 
»on  as  to  the  commission  of  the  overt  aets  chained, 
and  the  existence  of  the  fraudulent  intent.^  Al- 
though it  is  the  better  practice  to  set  out  this 
ground  according  to  the  terms  of  the  statute,  yet 
mere  informalities  or  clerical  omissions  in  the  state- 
ments made  are  insufficient  to  defeat  the  right  to 
the  attachment  if  the  requirements  are  substantially 
complied  with;"  but  the  omission  of  material  state- 


TV.    Fisher  v.  Secrlst,  48  Fed.  284. 
78.    Harris  v.   Wood,   1  Pa.  Dint. 
83. 

7».  Netter  v.  Harding.  6  Pa.  Diet. 
169.  18  Pa.  Co.  358. 

80.  Hall  V.  KinU,  13  Pa.  Co.  24. 

81.  mndttlant  tnuufar  or  dls- 
nosltlon  of  vroiMrtT  »■  irzOTuid  of  at- 
tftcbnwnt  see  supra  9S  61-75. 

ZatMit  to  dlapoBt  of  vrov«rtr 
fnaanlantlT  u  nowUl  of  »ttMb- 
a«Bt  see  supra  Si  76~81. 

Bsnurval  or  eoucsalmsnt  of  mop- 
•rtr  mm  aromad  of  sttaohmwt  see 
supra  St  82-88. 

sa.   See  supra  1  207. 

[al  nutw  the  Veiuuvlvanla  sot 
of  1869  It  was  not  necessary  to -set 
out  specific  acts  of  fi-aud.  Sharpless 
T.  Zlesler,  92  Pa.  467;  Holland  v. 
Atzerodt.  1  Walk.  2S7. 

[b]    Tbe  nets  Indloatiaa'  tn*  la- 
teat  need  not  be  stated.    Wielar  v. 
Garner.  4  App.  (D.  C.)  329;  Cans 
Thompson,  11  Oh.  St.  579. 

88.  D.  C— Boulter  v.  Behrend,  20 
D.  C.  667.  But  see  Wielar  v.  Garner, 
4  App.  S29. 

JIJ.— Plppinger  v.  UllHch.  178  111. 
A.  611. 

Iowa. — ^Torbert  v.  Tracy,  12  Iowa 
20. 

La. — New   Iberia   State   Bank  v. 
Martin.  62  La.  Ann.  1628,  2S  S  130. 
Minn. — ^Hinds  v.  Faffebank,  9  Minn. 

Nebr. — Seidentopf   v.    Annabll.  « 

N.^'  M.— Torllna  v.  Trorlicht,  6  N. 
M.  148,  21  P  78.  ^         ^  . 

K.  T. — J.  H.  Mohlman  Co.  v.  Land- 
wehr.  87  App.  Div.  83,  83  NTS  1073; 
SiU  Stove  works  v.  Scott,  62  App. 
Dir.  666.  71  NTS  181;  Proctor  v. 
Whtteber.  IB  App.  Dtv.  227,  44  NTS 
190:  American  Horse  Exch.  v. 
Strauss.  76  Hun  192.  27  NTS  282; 
Hale  v;  Prote,  75  Hun  13,  26  NTS 
>50:  DIntruff  v.  Tuthill,  62  Hun  591, 
17  NTS  556;  Ladew  v.  Hudson  River 
Boot,  etc,  Mfg.  Co.,  61  Hun  333,  15 
NTS  900;  Mechanics',  etc.  Bank  v. 
I.oucbeim,  5B  Hun  396,  8  NTS  520; 
Stein  Levy.  55  Hun  381,  8  NTS 
$$S;  Klbbe  v.  Herman,  51  Hun  438. 
3  NTS  852;  Edick  v.  Green,  38  Hun 
202;  Horton  v.  Francher,  14  Hun  172; 
Claflln  -v.  SiJberg.  4  Silv.  Sup.  11,  8 
KTS  567;  Denzer  v.  Mundy,  5  Rob. 
at-  Frank  v.  Levle,  5  Rob.  599;  Kel- 
Aerhouse  v.  McOarry,  82  Mlso.  365. 
143  NTS  741;  Parrott  v.  Mayer,  31 
Misc.  50.  64  NTS  649;  McLoughUn  v. 
Consumers'  Brewing  Co.,  20  Mlac. 
144.  46  NTS  716;  Newwltter  v.  Man- 
wit  14  NTS  506;  Gersenberger  v. 
Hermaji.  3  NTS  865;  Fleltmann  v. 
SidEle,  13  NTSt  399;  Achelis  v.  Kal- 
mmn,  60  HowPr  491;  Ellison  v,  Bern- 
stein. 60  HowPr  146;  Sklfl  v.  Stewart. 
»  HowPr  886;  Scott  v.  Simmons.  34 
BowPr  64t.  ■ 

N.  C. — Pinch  V.  Slater,  162  N.  C. 
155  67  SH  264;  Judd  v.  Crawford 
Oold  Min.  Co.,  120  N.  C.  397,  27  SE  81. 

Oh — Coston  V.  Paige.  9  Oh.  St. 
i97-  Harrison  v.  King.  9  Oh.  St.  388. 

S,   c,  Perst  V.   Powers.   58  S,  C. 

»S,  36  SE  744:  Bray  Clothing  Co.  y. 
fiteslr.  KS  8.  a  12,  So  SE  630;  aroU- 


man  v.  Ltpsits,  43  S.  C.  329,  21  SEl 
272;  Kerchner  v.  McCormac,  25  S.  C. 
461;  Claussen  v.  Fultz,  13  S.  C  476; 
Brown  v.  Morris,  10  S.  C.  467;  Smith 
V.  Walker,  6  S.  C.  169. 

Tenn, — Brown  v.  Crenshaw.  5  Baxt. 
584;  Jackson  v.  Burke,  4  Helsk.  610. 

W.  Va. — Eplln  v.  Blessing,  73  W. 
Va.  283,  80  SE  458;  Goodman  v. 
Henry.  42  W.  Va.  626,  26  SE  628,  86 
LRA  847;  Landeman  v.  Wilson,  29  W. 
Va.  702,  2  SB  203:  Hale  v.  Donahue, 
25  W.  Va.  414;  Delaplaln  v.  Arm- 
strong, 21  W.  Va.  211;  Capehart  v. 
Dowery,  10  W.  Va.  130. 

Wis.— Pratt  V.  Pratt.  2  PInn.  895, 
2  ChandL  48;  Merrill  v.  Low.  1  Finn. 
221. 

ta]      AffldavU   held  snflolMit.— 

An  affldavit  to  obtain  a  warrant  of 
attachment  against  the  respondent 
who  had  given  a  Arm  an  agricul- 
tural lien  on  his  crop  for  one  hundred 
dollars,  advanced  by  them  to  make 
the  crop,  stating  that  he  had  sold  a 
portion  of  his  crop  and  refused  to 
pay  the  one  hundred  dollars,  with  in- 
tent to  defeat  the  lien,  was  sufficient 
to  authorize  the  attachment.  Mix- 
son  V.  Holley,  26  8.  C.  256,  2  SE  385 
rdist  Segler  v.  Coward.  24  S.  C.  1191. 
See  also  Wlchman  v.  Fox,  99  S.  C. 
105.  82  SE  1014  (affidavit  held  to 
authorize  the  issuance  of  the  attach- 
ment on  the  ground  that  the  debtors 
were  about  to  dispose  of,  or  had  dis- 
posed of,  their  property  with  intent 
to  defraud  their  creditors). 

[b]  Bvldenoe  In  muuptat  of  pstl- 
tlon. — (1)  A  purpose  or  a  debtor  to 
remove  or  dispose  of  his  property 
with  Intent  to  defraud  his  creditors 
Is  not  established  by  proving  his 
statement  that  the  holder  of  a  Judg- 
ment against  him  will  not  execute 
his  Judgment  except  at  his  desire, 
and  except  to  protect  him  from  his 
other  creditors.  Ltverlght  v.  Green- 
house, 61  N.  J.  L.  156,  38  A  697.  (2) 
Testimony  of  a  witness  employed  by 
plaintiff's  attorney  to  secure  evidence 
to  the  effect  that  he  Induced  defend- 
ant to  offer  to  sell  the  stock  in  her 
store  to  him  and  that,  although  they 
were  entire  strangers,  she  entered 
Into  a  confidential  conversation  with 
him,  in  which  she  offered  to  sell  to 
him  for  less  than  to  anyone  else,  and 
requested  him  to  keep  the  matter 
secret,  was  insufficient.  Frank  v. 
Levle,  28  N.  T.  Super.  599.  (3) 
Where  affidavits  to  support  an  at- 
tachment against  an  Insolvent  bank 
on  the  ground  that  It  had  disposed 
of  Its  property  with  Intent  to  do- 
fraud  Its  creditors,  and  had  secreted 
Its  property  with  like  Intent,  con- 
tained no  showing  as  to  the  amount 
of  Its  original  capital  and  resources, 
nor  how  long  It  had  been  Insolvent, 
and  the  only  proof  that  any  property 
had  been  transferred,  other  than  in 
the  usual  course  of  business,  was 
a  statement  In  plaintiff's  affidavit 
which  was  disproved,  and  it  appeared 
that  the  cashier  who  had  charge  of 
the  bank  when  he  abandoned  It  left 
all  the  bank's  assets  in  charge  of  a 
trustworthy  person  who  turned 
tbam  over  to  tbe  sberUC  the  proof 


was  insufficient  to  sustain  the  at- 
tachment. Dye  V.  Planklnton  Bank, 
16  S.  D.  248,  92  NW  28. 

tc]  Txmwl. — To  authorize  the  is- 
suance of  a  writ  of  attachment,  the 
affidavit  upon  which  it  Is  based  must 
charge  fraud  and  aver  that  the  affiant 
believes  the  charge  to  be  true. 
Flchtner  v.  Griffin,  9  Ky.  Op,  462. 

84.  Ala. — Hafley  v.  Patterson,  47 
Ala.  271. 

Ark.— Mandel  v.  Peet.  18  Ark.  236. 
Ga. — Cox  V.  Felder.  36  Ga.  697. 
Ind. — Cooper  V.  Reeves,  IS  Ind.  &S. 
Iowa. — ^Drake  v.  Hager,  10  Iowa 
666. 

Ky. — ^Nutter  v.  Connet,  3  B.  Uon, 
199:  BeU  v.  Mansfield,  18  8W  888,  18 
KyL  89. 

La.— Frere  v.  Perret.  25  La.  Ann. 
600. 

Minn. — ^Auerbach  v.  Hitchcock,  28 
Minn.  78.  9  NW  79. 

Miss. — <;ommercial  Bank  v.  Till- 
man, 18  Miss.  411;  Lovelady  v.  Har- 
klns,  14  Miss.  412. 

Nebr. — Teesler  v.  Reed.  17  Nebr. 
105,  22  NW  226. 

Tenn. — Boyd  v.  Buckingham,  10 
Humphr.  433 ;  Alabama  Bank  v. 
Berry,  2  Humphr.  442. 

Tex. — Stelnam  v.  GahwUer,  (Civ. 
A.)  30  SW  472;  Corrlgan  v.  Nichols, 
6  Tex.  Civ.  A.  26,  24  SW  952;  Howard 
V.  Caperon.  3  Tex.  A  Civ.  Cas.  S  313; 
Prince  v.  Turner,  2  Tex.  A-  Civ.  Cas. 
I  657. 

Bffsot  of  Informalities  or  olerloal 
omissions  re&sTsllr  see  Infra  S  247. 
[al    Amdavlts    held  snllloUnt,— 

(1)  An  affidavit  for  an  attachment 
alleging  that  defendant  was,  to  de- 
ponent's knowledge,  about  to  remove 
her  property,  or  what  she  may  have 
after  disposing  of  It,  from  the 
United  States:  that  she  had  fre- 
quently Informed  deponent  that  she 
would  not  pay  her  debts,  and  would 
dispose  of  her  property,  and  leave  the 
United  States;  that  she  would  sell 
her  property  and  "skip  out"  if  she 
was  pressed  by  him;  and  that  she 
had  advertised  her  property  for  sale 
at  one-fourth  of  Its  value,  stating 
that  she  would  soon  leave  for  Eu- 
rope, Is  sufficient  to  justify  a  war- 
rant on  the  ground  that  she  was 
about  to  dispose  of  her  property  with 
Intent  to  defraud  creditors.  Fox  v. 
Mays,  46  App.  DIv.  1.  61  NTS  295. 
<2>  Allegations  in  an  affidavit  for 
attachment  that  defendant  has  se- 
creted his  property  with  Intent  to 
defraud  his  creditors  are  sufficiently 
supported,  on  a  motion  to  vacate  the 
attachment,  by  recitals  showing  a 
wrongful  conversion  of  money  by  de- 
fendant, in  which  plaintiff  claims  a 
share,  and  persistent  efforts  on  de- 
fendant's part  to  conceal  It  after  his 
refusal  to  accede  to  proper  demands 
therefor.  Peck  v.  Brooks,  81  Misc. 
48.  64  NTS  546  [aff  61  App.  Dlv.  640 
mem,  64  NTS  1146  memf.  (8)  An 
affldavit  of  attachment  stating  "that 
the  defendant  is  about  to  convert 
crops  raised  by  him  on  plaintiff's 
place  into  money,  or  a  part  thereof 
into  money,  for  the  purpose  of  plac- 
tas  It  beyond  the  reach  of  this  affl- 
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mentB  or  the  failure  to  state  in  snbstanee  the  essen- 
tial requirements  of  the  statute  will  Tender  the  a£S- 
davit  insufflcicnt.^'^ 

Allegations  not  reanired  by  statute.  Where  the 
statute  does  not  require  sncb  allegations  it  is  not 
necessary  for  the  affidavit  to  set  forth  that  defend- 
ant cannot  be  found  vitbiu  the  state,^^  that  ordi- 
nary process  of  law  cannot  be  secured,^'  tbat  de- 
fendant is  insolvent  or  a  nonrraident,^^  tbat  there 

ant,"  who  la  a  creditor,  substantially 
QomplldB  with  Tlov.  art  186  subd 
11.  relatlnff  to  lUUichment.  Smith  v. 
I>ye.  (Tex.  Civ.  A.)  F>1  SW  858.  (4) 
For  further  illuslratlnns  of  affidavits 
held  sufflcicnt  pee  Hiifley  v.  Patter- 
son, 47  Ala.  271;  Free  v.  Hukill,  44 
Ala.  1D7:  Cis.'^oll  v.  Johnston,  4  App. 
(D.  C.)  3.1.".;  Wiel.ir  v.  Garner.  4  App. 
(U  C.)  329;  Gray  v.  NelU.  86  Ga.  188. 
12  SE  362:  Clayton  v.  Clark,  76  Kan. 
832,  92  P  1117,  I'l^  AtnSR  169;  Curtia 
V.  Settle,  7  Mo.  452;  Steele  v.  Dodd. 
14  Nebr.  496.  16  NW  909:  Van  Loon 
V.  Lyons.  61  N.  Y.  2!;  Blakenlee  v. 
Cattlelain,  86  Hun  571,  S3  NTS  903; 
Anthony  v.  Stype,  in  Hun  (N.  T,) 
265:  Blake  v.  Bernhard,  3  Hun  (N. 
T.)  897.  6  Thomps.  &  C.  74;  Ander- 
son V.  O'Reilly,  54  Barb.  (N.  T.)  620; 
Fulton  V,  Heaton.  1  Barb.  <N.  T.) 
SSI:  Union  DtstllUnv  Co.  v.  Ruser, 

14  NTS  B08:  Schumann  T.  Davis,  14 
NTS  284;  Citizens'  Bank  v.  Williams: 

15  NTS  «78:  Leissr  v.  Rosman.  10 
NTS  415;  Talcott  v.  RosenberR.  8 
AbbPrNS  (N.  T.)  287;  Keyser  v.  Key- 
ser.  1  NTCityCt  406:  Ferat  v.  Pow- 
ers. 58  S.  C.  398,  36  SB  744;  Gucken- 
helmer  v.  Libbey.  42  S.  C.  162,  19  SE 
999;  Roddey  v.  Erwln.  31  S.  C.  36,  9 
SE  729;  Runyan  v.  Uorgan.  7 
Humphr.  (Tenn.)  210. 

[b]  Support  of  patltlon. — A  peti- 
tion alleKing  that  the  debtor  has 
fraudulently  mortRaRed  all  his  prop- 
erty Is  not  supported  by  an  affidavit 
averring  that  he  Is  fraudulently  dla- 
poBlne  of  his  property.  Simpson  v. 
Holt,  89  Ga.  834.  16  SE  87. 

[cl  Allamttlon  o*  Joint  wroair. — 
An  affidavit  reeltinir  thnt  two  part- 
ners "have  assigned,  disposed  of,  and 
concealed  their  property  with  Intent 
to  defraud  their  creditors"  suffl- 
elently  charges  both  defendants  with 
a  wronir.  Van  Benschoten  v.  Fales. 
126  Mich.  176,  181,  85  NW  476. 

rdl  swuma  of  provMtr  ftom 
oonniy. — Under  the  New  Tork  Non- 
Imprisonment  Act  It  was  not  neces- 
sary to  show  the  removal  of  property 
from  the  county  where  the  debtor 
last  resided,  but  It  was  sufficient  to 
show  that  the  debtor  removed  from 
the  county  In  which  the  application 
was  made.  Ketchum  v.  Vldvard,  4 
Thomps.  &  C.  (N.  T.)  138. 

85.  Gn  — Simpson  V.  Holt,  89  Ga, 
834.  16  SE  87. 

Ill, — Clark  V.  Roberts,  1  III.  285. 

Iowa. — tTpp  V.  NeuhrlnjE,  127  Iowa 
713,  104  NW  350:  Bundy  v.  McKee. 
29  Iowa  25S;  MinRUS  v.  McLeod.  25 
Iowa  452;  Carothers  v.  Click,  Morr. 
64. 

Mo. — ^Updyke  v.  Wheeler,  87  Mo.  A. 
680. 

N.  T. — George  v.  Miles.  138  NTS 
1089.   

Pa.— Waldman  v.  Fisher,  1  Wkly 
NC  360. 

Tenn. — Bryan  v.  Norfolk,  etc..  R. 
Co.,  119  Tenn.  849,  104  SW  523: 
CralRmiles  v.  Havs,  7  Lea  720;  Jack- 
son v.  Burke.  4  Heisk.  610. 

[a]  Affldavlts  hsld  UumOoltnt. — 
(1>  An  attachment  provided  for  by 
Code  Civ.  Proc.  S  8169  (3),  on  affi- 
davit that  defendant  has  removed  or 
Is  about  to  remove  property  from 
the  state  with  Intent  to  defraud  his 
creditors,  la  not  authorized  by  an 
affidavit  showlnir  that  defendant  Is 
In  custody  In  default  of  two  thou- 
sand bail,  and  merely  suggesting  that 
he  may  at  any  time  be  discharged, 
and  that  In  such  case  he  will  leave 
the  state  for  the  purpose  of  aerraud- 


was  an  intent  to  defraud  creditors,*"  that  the  prop- 
erty disposed  of  was  not  a  part  of  the  debtor's 
homeatead,""  the  places  of  concealment'^'^  or,  in  tlie 
case  of  an  attachment  against  a  partnership,  tbat 
each  of  defendants  is  about  to  dispose  of  his  prop- 
erty.'^  The  presence  of  an  unnecessary  avennoit 
will  not,  however,  invalidate  the  aflBdavit." 

[(  218]  (bb)  Intent.  The  fraudulent  intent  is 
an  essential  element  and  must  be  averred.**  It  need 


Ing  plaintiff.  Toed  v.  Olanvecchlo,  48 
MIsc  351,  95  NTS  683.  (2)  An  at- 
tachment affidavit  alleging  that  de- 
fendant had  transferred  land)  for  a 
valuable  consideration,  after  his  In- 
dorsement and  before  the  maturity 
of  the  note  sued  on.  but  containing 
no  allegation  of  his  insolvency,  or 
that  the  land  constituted  substan- 
tially all  or  a  considerable  portion 
of  his  property,  or  that  he  was  oth- 
erwise Indebted  at  the  time,  is  insuffi- 
cient to  support  an  attachment  un- 
der Code  Civ.  Proc.  S  636  subd  2. 
authorizing  an  attachment  on  the 
ground  that  defendant  had  disposed 
of  his  property  with  Intent  to  de- 
fraud his  creditors.  Parrott  v. 
Mayer.  31  Misc.  60,  64  NTS  649.  (3) 
An  affidavit  for  attachment  by  one 
who  had  sold  goods  to  defendants, 
O  and  C.  who  had  not  paid  for  them, 
which  alleges  the  sale  and  nonpay- 
ment, and  which  avers  that  defend- 
ant O  had  made  a  bill  of  sale  of  his 
goods,  and  Intends  to  go  to  a  for- 
eign country,  and  that  he  Is  unable 
to  pay  his  creditors,  and  that  defend- 
ant G  and  his  codefendant  C  "are  dis- 
posing, or  are  about  to  dispose,  of 
their  property  to  cheat  their  cred. 
Itors."  does  not  state  facts  Justifying 
an  attachment,  although  defendants 
are  partners,  for  the  averments  of 
facts  refer  solely  to  defendant  G. 
and  do  not  connect  the  codefendant 
C  therewith,  and  the  quoted  phrase 
Is  merely  a  conclusion.  Wiahny  v. 
Gottfried.  131  NYS  593.  594.  (4)  An 
attachment  should  not  be  granted  on 
the  ground  that  the  debtor  has  mort- 
gaged his  property  with  intent  to 
defraud  creditors,  where  the  affidavit 
simply  states  inferences  as  to  the 
debtor's  Insolvency,  drawn  malnty 
from  the  fact  that  the  stock  of  goods 
In  his  store  was  reduced,  and  where 
the  only  allegation  as  to  the  mort- 
gagees' knowledge  of  the  mortgagor's 
Insolvency  was  as  to  their  opportu- 
nity to  see  how  low  the  stock  of 
goods  was,  and  there  was  nothing  to 
show  an  Intent  by  either  mortgagor 
or  mortgagees  to  hinder  and  defraud 
other  creaitoTfl,  Bray  Clothing  Co. 
V.  Shealv,  58  S.  C  12,  80  8E  620. 
For  further  Illustrations  of  affldavlts 
held  InsuRtcIent  see  Upp  v.  Neuhrlng. 
127  Iowa  713.  104  NW  850;  HUl  v. 
Atanaslo,  127  NTS  344. 

86.  Luttrel!  v.  Martin.  112  N.  C. 
593.  17  SE  573  (stating  that  the  syl- 
labus paragraph  In  this  connection  In 
Sheldon  v.  Klvett.  110  N.  C.  408,  14 
SE  970,  Is  misleading  and  refers  to 
an  order  of  publication). 

B7.  Shockley  v.  Bulloch,  18  Ga. 
283:  Wharton  v.  Conger.  17  Miss.  610. 

88.  George  v.  Hosklns,  30  SW  406, 
17  KyL  63. 

89.  Sherrlll  v.  Fay.  14  Iowa  292; 
State  Branch  Bank  v.  White,  12  Iowa 
141. 

90.  Grollman  v.  LIpsltl,  43  S.  C. 
329.  21  SE  278. 

91.  Wielar  v.  Oamer,  4  App.  (D, 

C  )  329 

99.  Bridges  v.  Center  First  Nat. 
Bank.  47  Tex.  Civ.  A.  454.  455.  105 
SW  1018  (holding  that  an  affidavit 
for  attachment  setting  out  that  de- 
fendants, B  &  Son,  composed  of  B 
and  W,  a  priim.te  partnership,  are 
Justly  Indebted  to  plaintiff,  and  that 
"said  defendants  named  in  the  affi- 
davit are  about  to  dispose  of  their 

JTOperty,"  etc.,   was  not  defective 
or  failure  to  charge  that  each  of 
such  defendants  composing  the  Arm 


was  about  to  dispose  of  his  prop- 
erty). 

98.  Spear  v.  King.  14  Miss,  lit 
(holding  that  an  affidavit  which  arers 
that    the   debtor   is   concealing  his 

floods  will  not  tie  vitiated  by  con- 
ainlng  the  reason  of  the  creditor's 
belief  of  that  fact). 

94.  Vandevoort  v.  Fanning.  10 
Iowa  589;  Chittenden  v.  Hobbs,  9 
Iowa  417;  Pittman  v.  Searcey,  8  Iowa 
352:  Bowen  v.  Gilklson,  7  Iowa  503: 
Lockard  v.  Baton.  3  Greene  (Iowa) 
543;  Chaney  v.  Ostrander,  Morr. 
(Iowa)  493;  American  Exch.  Bank  v. 
Puckett,  1  Nebr.  (Unoff.)  858.  96  NW 
796;  Denser  v.  Mundy,  28  N.  T.  Su- 
per. 636:  George  v.  Miles,  138  NTS 
1089;  Marsh  v.  Williams.  «S  N.  C 
871. 

[a]  Afidavlts  held  InsnttdeBb— 

(1)  An  affidavit  for  attachment  doea 
not  state  facts  showing  a  fraudulent 
intent  where  It  merely  alleges  that 
defendant  left  the  county  some  time 
ago,  and  remains  away:  that  he  is 
disposing  of  what  property  he  has 
In  the  county  as  fast  as  possible: 
that  he  owes  many  debts  In  the  coun- 
ty; and  that  he  has  given  an  order 
to  a  third  person  to  take  from  plaln- 
tlfTs  possession  a  buggy,  which  is 
the  only  property  plaintiff  has  with 
which  to  secure  his  debt  against  de- 
fendant.    Proctor    V.    Whitcher.  15 
App    Div    227,  44  NTS  190.     (2)  An 
Intent  to  dispose  of  property  In  fraud 
of  creditors  Is  not  shown  by  an  a\- 
legatlon  of  the  affidavit  that  defend- 
ant's agent  had  stated  "that  defend- 
ant could  not  pay  all  her  debts:  that 
she  would  have  to  make  an  assign- 
ment, and  that  she  proposed  to  take 
care  of  certain  ones  of  her  creditors, 
and  the  others  could  take  up  with 
what  they  could  get."    Harroway  v 
Flint,  19  Misc.  411,  412.  44  NTS  335, 
(3)  An  Intent  to  defraud  creditor* 
is  not  charged  by  a  statement  thai 
the  debtor  Is  about  to  dispose  of  hll 
property    with    Intent    to  preven' 
plnlntlffs  and  other  creditors  fron 
collecting  their  claims.    Kerchner  i 
McCormac,   2S  S.  C.   461.     Se«  als 
Hill  V.  Atanaslo.  127  NTS  344.  (4 
An  attachment  is  properly  vacate 
where  the  affidavits  do  not  show  fact 
that  point  with  any  degree  of  cleai 
ness  to  defendant's  intention    to  r* 
move  property  from  the  county.  < 
that  he  has  assigned,  disposed  of.  < 
secreted  property,  or  Is  about  to  i 
so,   with   the  Intent  prescribed  t 
Btatute.    Tomback  v.  BerkowltJL,  V 
NTS  772. 

[b]  ASdavlt  held  anmotmit. 
An  affidavit  in  attachment.  In  an  a 
tlon  on  a  claim  not  due,  wlilcl\  i 
leged  that  defendants  had  dlspos 
of  their  property  and  wer«  causl 
the  same  to  be  removed  out  of  tl 
county  for  the  purpose  and  wtth  i 
fraudulent  Intent  to  defra.ud  thi 
creditors  was  sufficiently  broad  to  . 
dude  an  Intent  to  "hinder  a.nd.  d«1 
their  creditors,"  so  that  It  wbh  ert 
to  sustain  a  motion  to  dismiss  I 
the  reason  that  a  apedflc  Intent' 
defraud  had  not  been  esta'bligi^ 
when  the  acts  complained    of  w 

■done  with  Intent  to  hinder  and  de 
creditors.  Clayton  v.  Clark.  76  K 
832.  92  P  1117,  123  AmSR  1G9 

(cl    lateiit    to    aTOia  Wooeag 
Shannon  Code  S  6212,  provldtnar  ti 
when  a  debtor  and  creditor-  cLre  \i 
nonresidents  and   residents  of 
same  state,  the  creditor  1 
have  attachment  against  tb«  debt 


For  ister  omwsi  dsvebvmants  and  ohaayee  in  the  law  see  cumulative  Annotatio 
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not,  however,  be  stated  positively  or  be  oonolnsiTely 
established  by  the  facts;  it  is  enough  if  a  fair  in- 
ference of  the  existence  of  the  intent  can  be  de- 
duced."'' It  has  been  held  not  necessary  to  aver  an 
intent  to  defraud  creditors  generally,'"  or,  under 
a  different  statute,  to  show  that  the  (Uleged  fraudu- 
lent disposition  was  to  avoid  payment  of  a  debt  due 
to  plaintiff." 

tr  the  facts  alleged  are  conaistent  with  an  honest 
purpose  on  the  part  of  creditors  to  secure  their  just 
claims,'"  or  are  as  consistent  with  an  honest  intent 
OS  defendant's  part  as  with  a  dishonest  one,*'  the 
attachment  shoiUd  not  issue. 

219]  (cc)  Property  Bunored  or  Disposed  of. 
In  some  jurisdictions  it  is  necessary  to  describe  or 


designate  the  property  which  has  been  or  is  about 
to  be  disposed  of,^  or  the  quantity  of  the  property 
removed.'  It  has  also  been  held  necessary  to  show 
that  not  enough  of  defendant's  property  will  be  left 
in  the  state  to  satisfy  plaintiff's  claim  or  the  claims 
of  defendant's  creditors." 

220]  dd.  Nonresidence  * — (aa)  In  General 
Where  an  attachment  is  sought  on  the  ground  of 
nonresidenee  the  fact  of  nonresidence  must  be  stated 
in  the  affidavit  in  the  language  of  the  statute  or  lan- 
guage substantially  equivalent  thereto.'^  According 
to  some  authorities  it  is  suf&cient  to  state  the  ul- 
timate fact  of  nonresidence,  without  setting  out  in 
detail  the  facts  upon  which  such  statement  is 
based;'  but  other  authorities,  applying  different 


property,  without  swearing  that  It 
baa  been  fraudulently  moved  to  the 
state  to  evade  process  In  their  state, 
comprehends  an  action  to  Impound 
property  in  the  state  to  satisfy  dam- 
uces  for  tort,  and  the  omission  of  an 
averment  In  the  aflSdavlt  that  the 
property  souErht  to  be  attached  was 
removed  to  the  state  to  avoid  process 
In  their  state  is  fatal  to  the  attach- 
ment Bryan  v.  Norfolk,  etc,  R.  Co., 
119  Tenn.  349,  104  SW  523. 

95.  Kipling  V.  Corbin,  66  HowPr 
(S.  T.)  12;  Cooney  v.  WhltQeld.  41 
HowPr  (N.  Y.)  6.  See  also  Wando 
Phosphate  Co.  v.  RosenberE,  31  S.  C 
301,  9  SE  969. 

[a]    Allentlons  held  snlltcleat.-^ 
(1)  Wliere  an  aflldavlt  for  attachment 
showed    that,   after    defendant  was 
threatened  with  suit,  she  stated  that 
If  plaintiff  sued  he  would  not  get  a 
cent  as  she  would  sell  her  property 
and  leave  New  York,  and  that  three 
days  after  she  did  sell  It,  It  showed 
an  Intent  to  defraud  creditors,  HUl 
V.  Martin,  88  NTS  708.     (2)  Since  a 
verified  complaint  may  be  used  as  an 
affidavit    In   an   application   for  at- 
tachment, such  a  complaint,  stating 
a  cause  of  action  at  law  against  a 
defendant      whose     property  waa 
soucbt  to  be  .attached,  to  recover  for 
goods  sold  and  delivered,  and  afnda- 
▼Its  r«oltlttK  his  Insolvency,  and  his 
assicnment  to  his  codefendant,  who 
probably  knew  of  his  insolvency,  a 
few  days  after  receipt  of  a  consider- 
able stock  of  goodis,  and  that  he 
represented  the  debts  to  be  protected 
by  the   assignment  as  greater  than 
they  actually  were,  and  other  facts 
and  circumstances  In  support  of  the 
^reneral    statement   that  the  assign- 
ment  waa  In  fraud  of  creditors,  suffl- 
eiently  stated  facts  showing  that  he 
had  assigned  his  property  with  in- 
tent to  defraud  his  creditors,  as  re- 
quired by  Code  S  250.    Ferst  v.  Pow- 
ers. 58  S.  C.  398,  36  SE  744. 

96.  Wakefield  v.  Bruce.  5  Ont.  Pr. 
77. 

ST.  Tanner,  etc.,  S<nglne  Co.  v. 
Hall.  22  Fla.  »»1. 

te.  pierce  v.  Johnson,  93  Mich. 
125.  53  16,  18  1.RA.  486. 

m.  Bemhard  v.  Cohen,  66  NTS 
171  [aJt  27  Misc.  794,  68  NTS 
«IJ. 

[a]  ZUurtiaUiub— Where  affida- 
vits for  aji  attachment  on  the  ground 
that  defendant  had  disposed  of  his 
property  irlth  intent  to  cheat  and  de- 
fraud bis  creditors  on  the  day  before 
the  affl davits  were  verified  alleged 
wrtafn  suspldoua  acts  on  the  part  of 
defendant  subsequent  to  the  sale, 
fcvt  such  facts  were  physically  con- 
ftetent  with  the  receipt  by  def end- 
sat  of  tlie  foil  value  of  the  property, 
cad  wltb  the  Intent  on  his  part  to 
»plr  tike  proceeds  in  good  faith  to 
fan  payment  of  his  debts,  the  affl- 
davfts  were  Insnfflclent  to  sustain  the 
wrtt  J.  E.  Mohlman  Co.  v.  I<and- 
I  Vthr.  87  App.  DIv.  SS,  88  NTS  1«7S. 
1.    Thomas  v.  Morasco,  B  Pa.  Dlst, 

I  in. 

1^  Boulter  v.  Behrend,  20  D.  C. 
R7.    But    see  Wellar  v.  Gamer.  4 


App.  CD.  C.)  329  Choldlng  that  the 
afildavlt  need  not  state  the  quantity 
of  goods  removed  or  the  place  of 
concealment). 

3.  Hey  v.  Harding,  53  SW  33,  84, 
21  Kyli  771  (holding  that.  In  an  ac- 
tion under  Ctv,  Code  Prac  i  237  upon 
a  debt  not  due,  a  petition  for  attach- 
ment alleging  that  defendant  Is  a 
nonresident  of  the  state,  and  "Is 
about  to  remove  his  property  from 
this  state. — that  Is,  the  material  part 
thereof," — Is  not  good,  there  being 
no  allegation  that  not  enough  of  de- 
fendants property  will  be  left  In  the 
state  "to  satisfy  the  plalntlfTs  claim 
or  the  claims  of  said  defendant's 
creditors"). 

4..  As  rronnd  of  attaoluiient  see 
supra  Si  44-56. 

S.  Croxall  v.  Hutchlngs,  12  N.  J. 
L.  84.  But  compare  New  York  v. 
Genet.  4  Hun  487  [aff  63  N.  T.  646 
mem]  (set  out  Infra  second  note  fol- 
lowing). 

[a jT  Allegations  held  sniBoleat. — 

(1)  Where  the  statute  provided  that 
an  attachment  might  Issue  where  de- 
fendant "resides  out  of  this  State," 
an  affidavit  that  defendant  "is  a 
nonresident"  was  considered  suffi- 
cient.   Graham  v.  Buft  8  Ala.  171. 

(2)  An  affidavit  averring  that  de- 
fendant, naming  him,  of  the  city  of 
New  York  was  Indebted  to  plaintiff 
in  a  specified  sum,  "and  that  said 
defendant  is  a  resident  of  and  domi- 
ciled in  the  SUte  of  New  York," 
sufficiently  alleged  nonresidence  of 
the  state  to  authorise  the  issuance  of 
an  attachmenL  Wilson  v.  Park  View 
Sanitarium,  135  Oa.  471,  69  SB  741. 

(3)  An  allegation  that  defendant  Is 
"not  now  an  Inhabitant  of  this  State" 
la  equivalent  to  a  statement  that  he 
is  a  "non-resident  of  the  State," 
Wlltse  V.  Stearns,  13  Iowa  282.  (4) 
An  affidavit  of  attachment  which 
states  that  defendant  has  removed 
from  the  state  to  the  state  of  Utah, 
where  he  now  resides,  shows  suffi- 
ciently the  nonresidence  of  defend- 
ant to  give  the  court  Jurisdiction  In 
attachmenL  Citizens'  State  Bank  v. 
Porter.  4  Nebr.  (UnoflT.)  73,  93  NW 
391.  (5)  An  affidavit  of  nonresidence 
that  defendant  is  a  "dtisen"  of  an- 
other state  la  BUfflclant  under  the 
attachment  statute  of  Febr.  16.  1836 
(L.  [1885-1886]  c  48),  as  amended 
by  the  act  of  Jan.  27,  1888  (I*  [1837- 
18381  o  166).  Butterfleld  v.  HlUer, 
196  Fed.  200.  116  CCA  162. 

[hi  AUegatlOBs  h«UI  lasnttolent. 
— fl)  An  allegation  that  "[the  debt- 
or] absconds  from  his  creditors,  and 
Is  not  at  this  time  within  the  state 
of  New  Jersey,  nor  within  the  reach 
of  the  process  of  this  state"  fCrox- 
all  V.  Hutchlngs,  12  N.  J;  L.  84).  f2) 
or  "has  left  the  State."  fMuIherrin 
v.  Hill,  5  Helsk.  (Tenn.)  58)  Is  not  a 
sufficient  allegation  of  nonresidence. 

[c]  Vot  vwddlnir  within  the  ataU. 
—If  It  is  necessary  to  state  that  de- 
fendant la  not  a  resident  of  "or  re- 
siding within  the  State,"  a  mere 
sutement  that  defendant  "U  not  a 
resident  of  this  State,  so  that  the 
prooeas   of   thla  Court   cannot  be 


served  upon  him"  Is  not  sufficient. 
Lane  v.  Fellows,  1  Ho.  368. 

[d]  Affidavit  as  to  fliHTtnratlim  i 
A  mere  averment  of  nonresidence  of 
defendant  corporation  is  not  equiva- 
lent to  an  averment  of  the  statutory 
ground  that  defendant  Is  a  corpora- 
tion not  created  or  recognised  as  a 
corporation  of  the  state,  etc.  Brand 
V.  Auto  Service  Co,,  75  N.  J.  L.  280, 
232,  67  A  19. 

[e]  vegatlvtar  realdenoe  for  one 
month  prior  to  affidavit. — ^The  omis- 
sion of  the  word  "not"  from  the 
statutory  averment  that  defendant  Is 
a  nonresident,  and  has  not  resided 
In  thla  state  for  one  month  next 
preceding  the  date  of  the  affidavit, 
renders  the  affidavit  a  nullity.  Freer 
V.  White,  91  Mich.  74,  51  NW  807. 

[f]  Vegatlvlaff  office  within  jnxl*- 
diotlon. — Under  a  statute  requiring  it 
to  be  shown  that  defendant  Is  a  non- 
resident of  the  city,  and  has  not  an 
office  within  the  city  where  he  regu- 
larly transacts  business,  an  affidavit 
which  merely  alleges  that  defendant 
is  a  nonresident  of  the  city  of  New 
York,  without  any  allegation  as  to 
an  office  in  the  city.  Is  Insufficient. 
Niagara  Falls  Paper  Co.  v.  Sterling. 
39  NYS  171,  26  NYCivProc  251. 

[  g]  Toluntarr  nature  of  reai- 
dsBoSf  Where  the  statutory  ground 
was  voluntarily  remaining  within  the 
Confederate  lines,  the  omission  of 
the  word  "voluntarily"  was  held  to 
vitiate  the  affidavit  Bell  v.  Hall,  S 
I>uv.  (Ky.)  288. 

[h]  Anun  to  dealgaato  debtor. 
—An  allegation  "that  said  —  resides 
without  the  limits  of  this  State"  does 
not  set  out  a  ground  for  attachmenL 
Black  V.  Scanlon,  48  Ga.  12. 

[1]  AddlHoual  affidavit  oa  trsaa- 
ferene*  of  oauae. — In  Ohio,  where  at- 
tachment proceedings,  commenced  be- 
fore a  Justice  on  an  affidavit  that  de- 
fendant Is  not  a  resident  of  the  coun- 
ty, are  transferred  to  a  court  in 
which  it  Is  necessary  to  state  that 
defendant  Is  not  a  resident  of  the 
state,  an  additional  affidavit  alleg- 
ing nonresidence  within  the  state  Is 
required.  Krumm  v,  Krauss,  26  Oh. 
SL  529. 

[J]  PreaumvtloB^ITnder  a  stat- 
ute dispensing  with  an  undertaking 
where  the  ground  of  attachment  Is 
nonresidence,  if  no  undertaking  is 
mentioned  in  the  affidavit  and  a  sum- 
mons Is  returned  not  found.  It  will 
be  presumed  that  the  nonresidence 
of  defendant  was  properly  alleged. 
Carper  v.  Richards,  13  Oh.  St.  219. 

[k]  If  the  statement  as  to  non- 
residence  proves  untrue  the  attach- 
ment Is  wrongful  and  the  proceed- 
ings void.  German  Nat,  Bank  v, 
Kautter.  65  Nebr.  108.  7B  NW  6««,  70 
AmSR  371. 

e.  Ala. — Graham  v.  Ruff,  8  Ala. 
171.. 

Iowa. — ^Wlltse  V.  Steams.  IS  Iowa 
282. 

Ky. — Redwlne  v.  Underwood,  101 
Ky.  X90,  40  SW  462.  19  KyL  366; 
Bently  v.  Clark,  8  Dana  564. 

La. — Farley  v,  Farlor,  6  I>a.  Ann. 
726;  Evans  v.  Saul,  8  MarL  N.  S.  247. 
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statutes,  hold  that  an  affidavit  for  an  attachment  on 
this  gronnd  should  state  facts  and  circumstances 
sufficient  to  authorize  an  inference  that  the  debtor 


is  a  nonresident  within  the  terms  of  the  statute.^ 
If  there  Is  more  than  one  defanduit,  the  affidavit 
must  show  that  all  of  them  are  nonresidoits.* 


Hd.— Rlsewlck  t.  Davta.  19  Hd.  82. 
Mich. — Burns  T.  Klnne.  2  Htcli.  N. 
P.  6S. 

Nebr. — Nagel  v.  Loomls,  SS  Nebr. 
499.  BO  NW  441;  Cltlxena'  State  Bank 
T.  Porter,  4  Nebr.  (UnoCC)  7S,  9S  NW 
391. 

N.  T.— Gould  T.  Bryan,  1«  N.  T. 
Super.  626. 

S.  C— Smith  V.  Walker,  6  8.  C. 
169. 

W.  Va. — ^Pendleton  t.  Smith.  1  W. 

Va.  16. 

[a]  ZUnatratlon. — ^tTnder  the  Uary- 
land  statute  which  requires  that  the 
creditor  shall  make  affldavit  that  he 
"knows,  or  ie  credibly  Informed  and 
verily  believes  that  the  defendant  Is 
not  a  citizen  of  the  State,  and  that 
he  doth  not  reside  therein,"  it  is 
sufficient  to  aver  that  defendant,  not 
being  a  citizen  of  the  state  and  not 
resldinir  therein.  Is  Indebted.  Oun- 
by  V.  Porter,  80  Hd.  402,  404,  11  A 
824. 

[b]  An  affidavit  airalsat  a  foreten 
oomontloa  (1)  averring.  In  the  lan- 
Itruage  of  the  statute,  that  the  debtor 
"is  not  a  resident  of  this  State"  la 
eufllclent.  Iroquois  Furnace  Co.  v. 
Wilkin  Mfg.  Co.,  181  111.  582.  R91. 
64  NB  987  [reV  77  III.  A.  59].  (2) 
Where  the  statute  provides  that  an 
attachment  may  Issue  against  a  for- 
elicn  corporation  unless  It  has  cora- 

f lled  with  the  laws  of  the  state  rela- 
ive  to  the  appointment  of  agents 
upon  whom  service  of  process  may 
be  made,  the  affidavit  In  attachment 
need  merely  alleRe  that  defendant 
Is  a  forel^  corporation,  and  the 
burden  thereupon  rests  upon  defend- 
ant to  establish  that  It  Is  not  sub- 
ject to  attachment  because  of  its 
compliance  with  the  laws  of  the 
state.  Bradley  v.  Interstate  Land, 
etc..  Co..  12  S.  D.  28.  80  NW  HI. 

7.  McCrea  v.  Russell,  100  Mich.  375, 
58  NW1118;  Noblettv.  Pratt,  HO  App. 
DIv.  924  mem,  125  NTS  392;  Coakley  v. 
RIckard.  136  App.  DIv.  489.  121  NTS 
280;  Cousins  v.  Schllchter,  135  App. 
r»iv.  779,  119  NTS  899;  Doheny  v. 
Worden.  75  App.  Div.  47,  77  NTS  959; 
James  v.  Slgnell,  60  App.  Div.  75.  69 
NTS  680;  Anthony  v.  Fox,  53  App. 
Div.  200,  65  NTS  806;  E^rerltt  v. 
Park.  88  Hun  368.  34  NTS  827,  2  NT 
AnnCas  205;  New  Tork  v.  Genet,  4 
Hun  487;  Bodlne  v.  Bodlne.  79  Misc. 
434.  140  NTS  118;  Thorn  v.  Alvord. 
32  Misc.  456.  66  NTS  587  Faff  54  App. 
Div.  688  mem,  67  NTS  1147  mem]; 
Kelso  V.  Blackburn,  3  Leigh  (30  Va.) 
299. 

[a]  Showiaff   to   aatlsfiKOtloB  of 

oimrt>— In  order  to-  authorise  the  Is- 
suance of  an  attachment  under  Code 
Civ.  Proc.  I  636  subd  2.  providing 
that,  to  entitle  plaintiff  to  an  attach- 
ment, he  must  show  to  the  satisfac- 
tion of  the  court  that  defendant  is 
not  a  resident  of  the  state,  the  court 
must  And  as  a  fact  that  defendant 
was  a  nonresident.  Couslna  v. 
Schllchter,  136  ApV.  IMt.  779,  119 
NTS  899. 

[b]  VonrssUenoa  nsed  not  1m 
stated  In  express  terms. — It  Is  sum- 
clent  when  that  conclusion  is  the 
only  one  which  can  be  consistently 
drawn  from  the  facts  set  forth  In 
the  affidavit.  New  York  V.  Genet,  4 
Hun  487  [a«  S3  N.  T.  646  mem]. 

,  m  Aaoavlta  lisid  aofflelmt.— (1> 
An  affidavit  alleging  that  defendant 
was  a  realdent  of  the  state  of  New 
Jersey  and  carried  on  his  business 
there,  and  had  no  business  in  the 
state  of  New  Tork,  and  that  depo- 
nent had  been  the  attorney  for  plain- 
tiff for  a  number  of  years  and  dur- 
ing the  litigation  in  which  the  at- 
tachment was  applied  for  had  learned 
that  defendant  was  a  resident  of  the 
state  of  New  Jersey,  sufficiently 
showed  defendant'a  nonresldence  In 


the  absence  of  any  denlaL  Camp- 
bell V.  Bmslie,  116  App.  DlT.  386, 
100  NTS  783.  (2)  An  attachment 
affidavit  alleging  that  defendants 
were  not  residents  of  New  Tork,  but 
resided  in  San  Antonio,  in  the  state 
of  Texas,  were  engaged  In  business 
in  Bald  state,  and  were  not  citizens 
of  the  state  of  New  Tork,  sufficient- 
ly alleged  defendants'  nonresldence  to 
sustain  an  attachment  on  that 
ground.  Outerbrldge  v.  Campbell,  87 
App.  Div.  697.  84  NTS  537.  See  also 
Cole  V.  Smith.  84  App.  Div.  600,  82 
NTS  982.  <3)  The  following  affida- 
vit, as  the  basis  of  an  attachment,  is 
a  substantial  compliance  with  the 
statute,  as  far  as  concerns  the  non- 
residence  of  defendants:  "State  of 
West  Virginia,  Wayne  county,  to  wit: 
Joseph  A.  Lowry,  agent  for  Andrews, 
Bates  &  Co.,  being  Urst  duly  sworn, 
says  that  the  sala  Andrews,  Bates  ft 
Co.,  has  Instituted  an  action  at  law 
against  J.  A.  Mundy.  Jr..  &  Co..  for 
the  recovery  of  a  claim  or  debt  aris- 
ing out  of  contract.  In  the  Circuit 
Court  of  Wayne  county;  and  affiant 
further  says  that  the  nature  of  the 
said  plaintiffs'  claim  Is  as  follows: 
For  goods  sold  and  delivered  to  said 
J.  A.  Mundy.  Jr.,  &  Co.;  and  that 
affiant  believes  the  said  plaintiffs, 
Andrews,  Batea  &  Co.,  are  justly  en- 
titled to  recover  In  the  said  action  at 
least  the  amount  of  two  thousand, 
six  hundred  and  twenty  three  dollars 
and  seventy  four  cents  with  Interest 
until  payment;  and  that  the  affiant 
believes  that  the  defendants  are  non- 
residents of  the  state  of  West  Vir- 
ginia, and  are  converting,  or  are 
about  to  convert,  their  property,  or  a 
material  part  thereof.  Into  money  or 
securltiea,  with  Intent  to  defraud 
Uielr  creditors;  and  have  assigned  or 
msposed  of  their  property,  or  a  ma- 
terial part  thereof,  or  are  about  to 
do  so.  with  intent  to  defraud  their 
creditors.  Subscribed  and  sworn  to 
before  me  this  16th  day  of  January. 
1891."  Andrews  v,  Mundy,  36  W.  Va. 
22,  24,  14  SB  414. 

fd]  Affidavits  held  Insnfficdent^ 
(1)  An  attachment  on  the  ground  of 
defendant's  nonresldence  is  not  war- 
ranted by  affidavits  Indicating,  at 
most,  that  he  had  declared  his  Inten- 
tion to  cease  his  residence  In  the 
state,  where  at  the  time  of  the  issu- 
ance of  the  attachment  he  was  actu- 
ally domiciled  in  the  state,  had  desk 
room  in  an  office,  maintained  a  bank 
account,  and  rented  a  safe  deposit 
vault,  all  in  the  state,  and,  so  far  as 
he  transacted  any  business,  did  so  In 
the  state.  NoMett  v.  PratL  140  App. 
Div.  924  mem,  126  NTS  893.  (2)  An 
affidavit  for  an  attachment  on  the 
ground  of  nonresldence,  stating  that 
defendant  was  not  a  resident  of  the 
state  but  resided  In  Philadelphia,  Pa., 
and  that  deponent's  knowledge  as  to 
defendant's  nonresldence  was  based 
upon  conversations  with  defendant, 
upon  correspondence  between  him  and 
plaintiff,  and  upon  the  letterheads  re- 
ceived from  defendant  In  such  cor- 
respondence, it  being  stated  therein 
that  defendant  Is  the  manufacturer 
of  Philadelphia  tanks,  "Philadelphia" 
Patent  Hoof,  etc.,  with  his  office  at  a 
certain  atreet  In  ■Ftotladelphla.  and 
with  works  at  another  Pennsylvania 
town,  would  not  support  a  finding  of 
nonresldence.  so  as  to  Justify  Issu- 
ance of  the  attachment  on  that 
frrotmd,  the  statements  of  affiant 
amounting  only  to  a  belief,  and  not 
to  knowledge,  and  the  other  facts 
being  insufficient  to  show  nonresl- 
dence. Cousins  V.  Schllchter,  135 
App.  DIv.  779.  119  NTS  899.  (8)  An 
affidavit  setting  forth  that  defend- 
ant, a  resident  of  the  state,  left  It. 
and  while  absent  therefrom,  and 
eight  months  prior  to  an  attachment 


of  his  property,  wrote  a  letter,  sUt- 
Ing  that  when  he  left  he  had  made 
up  his  mind  not  to  return  unless  he 
secured  a  certain  contract,  as  he 
owed  more  than  he  could  pay,  and 
could  not  "face  the  music."  that  he 
had  failed  to  secure  the  contract,  and 
was  going  to  Porto  Rico  where  he 
would  stay  a  while  If  he  could  get 
work,  and  that  he  wanted  his  corre- 
spondent to  keep  his  going  away  as 
quiet  as  possible,  and  that  no  fur- 
ther communication  was  received 
from  him  except  a  letter  from  Ha- 
vana, Cuba,  was  insufficient  to  au- 
thorize an  attachment.  Doheny  t. 
Worden,  75  App.  Div.  47,  77  NTS  959, 

[e]  niowlng  psrsonal  knowtsdct. 
—A.-n  affidavit  for  attachment  against 
a  foreign  corporation  should  show 
affiant's  personal  knowledge  of  the 
place  of  incorporation.  American 
Trading  Co.  v.  Bedouin  Nav.  Co-  48 
Misc.  624.  96  NTS  271. 

[f]  ■sSoleiioy  of  knowladc*.^ — ^An 
allegation  on  personal  knowledge  that 
plaintiff  knows  defendant,  that  he  la 
a  nonresident,  and  that  he  resides  In 
a  certain  town  In  an  adjoining  state, 
is  sufficient  to  base  the  Inference  of 
satisfactory  knowledge  of  nonresl- 
dence. although  plaintiff  was  a 
stranger  to  the  original  tranaactloa. 
Foster  v.  Rogers,  31  Misc.  14,  64 
NTS  862. 

tg]   Affidavit  aralasfe  fOralgs 

rratlon^(l)  Under  Code  Civ.  Proc 
1776,  providing  that  plaintiff  need 
not  prove  the  existence  of  the  cor- 

f)Oration  defendant  unless  the  answer 
s  verified  or  denies  such  incorpora- 
tion, an  unquaimed  allegation  In  an 
affidavit  to  procure  an  attachment 
that  defendant  Is  a  foreign  oorjKira- 
tlon  Is  a  sufficient  foundation  for 
the  attachment.  Simons  v.  Lehlrh 
Mills  Co..  S3  Misc.  368,  104  NTS 
739.  (2>  In  an  action  to  recover  the 
price  of  a  locomotive  sold  by  plain- 
tiff to  defendant,  allegations  In  an 
affidavit  for  attachment  that  defend- 
ant was  a  foreign  corporation  organ- 
ised under  the  laws  of  a  certain 
other  state  were  not  obviously  state- 
ments of  a  mere  conclusion,  so  as  to 
warrant  a  vacation  of  the  attach- 
ment. Mersereau  v.  L.  K.  HIrsch 
Co..  103  NTS  677. 

[h]  Honresldenos  at  ttans  of  I— a 
aao*  of  writ  must  appear.  Schusdc 
V.  Freeman,  55  Pa.  Super.  38. 

&  Corblt  V.  Corbit,  60  N.  J.  L. 
363,  18  A  178. 

[a]  AUsMtlon  haid  mfBotoatr— An 
allegation  that  both  defendants  In 
attachment  reside  in  another  state 
and  have  not  resided  within  the  state 
for  three  months  will  be  construed 
to  refer  to  defendants,  and  each  of 
them.    Dorr  v.  Clark,  7  Mich.  310. 

[b]  mdellalte  statement. — Under  a 
statute  providing  for  attachment 
against  the  property  of  nonresidents 
only,  a  statement  that  the  proceeding 
Is  instituted  against  a  defendant 
named  and  others  unknown  who  "are 
not  all  residents  of  fthe  statel"  Is 
clearly  Insufficient.  Powers  v.  Hurst, 
3  Blackf.  (Ind.)  229. 

m  AffidaTlt  aralnst  partasrSUp. 
— Where  a  partnership  Is  spoken  of 
by  its  partnership  name  and  said  to 
reside  or  not  to  reside  In  a  iclven 
place,  It  will  be  presum«d  that  the 
members  of  the  firm  reside  or  do  not 
reside  at  such  plac*.  Chambers  t. 
Sloan,  19  Oa.  84. 

[d]  imdar  tlw  Karylamd  statata. 
where  there  are '  several  defendants 
as  to  whom  It  Is  stated  that  they 
are  not  citizens  of  the  state  and  do 
not  reside  therein.  It  is  unnecessary 
to  add  that  they  "are  not  citizens, 
nor  la  either  of  them,  a  citlsen  of 
Maryland,  and  do  not,  nor  dora  either 
of  them,  reside  therein."  Franklin 
V.  Claflin,  49  Md.  24. 


For  later  mmm,  derclovmants  and  OhaagM  In  the  law  see  cnmulatiTa  Annotations,  aama  tlU 
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Exceptioiu  in  tii6  rtatnte  must  be  negatiTed  where 
attaehment  is  wmght  against  a  foreign  corpora- 
tion.' 

[S  221]  (bb)  Residence  of  Plaintiff."  Where 
the  gronnd  of  the  application  is  that  defradant  is 
a  nooresident,  it  is  sometimes  required  by  statute 
that  plaintiff  should  show  that  he  is  a  resident  of 
the  state,  and  if  this  allegation  is  neeessar;  its  ab- 
senee  will  invalidate  the  aflSdavit.^* 

[(  222]  (cc)  Place  of  Defendant's  Besidence." 
If  required  by  the  statute,  defendant's  place  of 
residence  must  be  alleged,^'  or  the  ^davit  must 
state  that  on  diligent  inquiry  it  eannot  be  ascer- 

[\  223]  (dd)  Indebtedness  or  Oanse  of  Action 
Aiiiing  within  State.  If  the  attachment  eannot 
issue  unless  the  cause  of  action  arose  within  the 
state,  the  omission  of  an  allegation  to  that  effect 
is  fatal.'"  Where,  to  authorize  the  attachment^  it 
should  i^pear  that  defendant  was  indebted  wit^iin 
the  state,  that  fact  may  be  shown  by  allying  that 
the  contract  was  made  within  the  state  or  that  the 
creditors  were  residents  thereof.'* 

{%  224]  (ee)  Inability  to  Serve  FroceBS.  It  is 
sometimes  required  that  the  affidavit  shall  show 
that,  because  of  defendant's  nonresidence,  plaintiff 
is  unable  to  serve  process  upon  him;'^  and  even  if 


S,  Leavitt.  etc.,  Co,  v.  Roaenlwrs, 
13  Oh.  St.  230.  93  NR  904. 

10.  nunrinff  raaldaiiM  of  plalatlff 
fsaanUy  see  supra  )  181, 

11.  See  Taleott  v.  American  Cred- 
tt  Indemn.  Co.,  81  Hun  677,  30  NTS 
1118. 

[a]  m  Vew  Toife  (1)  this  IH  nec- 
essary In  an  action  against  a  foreign 
corporation  (Ladenburg  v.  Commer- 
cial Bank,  87  Hun  269,  33  NTS  321 
[t»v  84  Hon  503,  32  NTS  873,  24  NT 
ClvProc  2S4];  Talcott  v.  American 
Credit  Indemn.  Co.,  81  Hun  677.  30 
NTS  1118;  Smith  v.  Union  Milk  Co., 
70  Hun  S48.  24  NTS  71;  Cremlns  v. 
East  Lake  Woolen  Co.,  41  NTS  202, 
25  NYClvProc  886;  Adler  v.  Balti- 
more O.  A,  F.  C,  19  NTS  886,  22 
NTClTFroc  336.  28  AhbNCas  233:  Ol- 
iver t.  Walter  Heywood  Chair  Mfg. 
Co.,  10  NTS  771),  (2)  but  Is  unneces- 
sary in  an  action  against  an  Indl- 
Tldoal  (Hawkins  v.  Pakas.  39  App. 
Div.  B06,  67  NTS  317.  But  see  Mat- 
ter of  Brown,  21  Wend.  316). 

[b]  SnOolenor  of  allegation. — (1) 
A  mere  recital  of  plaintiff's  resi- 
dence following  bia  name  In  the  com- 
inen cement  of  the  application  Is  tn- 
sufflcient,  although  the  verification  la 
to  all  matters  set  forth  In  the  ap- 
plication (Payne  v.  Young,  8  N.  T. 
158.  Seld.  74;  Staples  v.  Falrchild, 
8  N.  T.  41:  Peo.  V.  GrlfHth.  Lalor 
fN.  T.)  447),  (2)  aa  la  an  allegation 
that  plaintiff  la  engaged  In  bualnesa 
within  the  atate  (Ladenburg  v.  Com- 
mercial Bank.  87  Hun  269.  33  NTS 
821  [rev  84  Hun  603.  82  NTS  873,  24 
NTCSvProc  234,  and  aff  148  N.  T. 
40«,  42  NK  S4S]).  (3)  But  an  ap- 
plication sliowtng  that  plaintiffs  car- 
ry on  business,  within  the  atate,  and 
that  one  or  more  of  them  are  reai- 
taits  thereof,  is  sufRcient  to  author- 
ize the  issue  of  the  attachment,  al- 
though one  of  plaiotlfrs  Is  a  non- 
resident. Renard  v.  Hargous,  13  N. 
T.  2S9  [aff  9  N.  T.  Super.  640]. 

[c]  Jn  Alabanat  although  no  one 
bot  a  resident  la  entitled  to  an  at- 
tachment a^Inst  a  nonresident,  It  la 
not  necessary  that  the  affidavit 
should  state  that  plaintiff  is  a  resi- 
dent.   Peters  v.  Bower.  Minor  69. 

[d]  AflUlATlt  by  asslgUM. — An  al- 
legation that  plalntlffa  asalgnor  was 
duly  authorized  to  transact  busineaa 
within  the  state  la  aufflclent  with- 
out alleging  the  facta  showing  auch 
antbotity.  Xumley  v.  Anatron  Chem- 

C<  a  J.-iei 


leal  Cto.,  56  App.  Dlv,  174,  67  NTS 
668. 

[e]  Bemedy  of  defaadant. — If  de- 
fendant aeeka  to  avail  himaelf  of  the 
nonrestdence  of  plaintiff  who  has 
alleged  residence,  he  should  make  his 
defense  by  plea.  Amos  v,  Allnutt, 
10  Mlaa.  215. 

13.  Showing'  resldMioo  of  defend- 
ant gottsrally  see  supra  \  184. 

18.  Cantrell  v.  Letwlnger,  44  Miss. 
437. 

[a]  IK  Klsslsslpvl,  the  debtors 
actual  rMldenoa  need  not  be  shown. 

James  v.  Dowell,  18  Mlas.  333. 

14.  Smith  T.  Huntoon.  134  111.  24, 
24  NB  971,  23  AmSR  646;  Relti  v. 
Peo.,  77  III.  618;  Prins  v.  Hlnchliff, 
17  111.  A.  153. 

[a]  A  statement  tliat  dsfenaMt** 
rssidenoo  was  at  s  stated  place  two 
jMra  prior  to  the  application,  and 
that  he  has  departed  therefrom,  la 
no  evidence  that  his  reaidence  was 
there  at  the  time  the '  affidavit  was 
made.  Baldwin  t.  Ferguson,  36  111. 
A.  393. 

[b]  Whera  thero  are  a«v»ral  de- 
fsndants,  the  place  of  residence  of 
each  defendant,  or  that  such  place 
cannot  be  ascertained,  should  be  al- 
leged. Brltton  v.  Gregg,  96  111.  A. 
29  [aff  193  HI,  394,  61  NE  1024]. 

15.  Ladenbure  v.  Commercial 
Bank.  87  Hun  269,  33  NTS  R21  [rev 
84  Hun  503,  32  NTS  873,  24  NTClv 
Proc  234];  Allison  v.  T.  A.  Snider 
Preserve  Co.,  20  Misc.  367,  45  NTS 
923;  Cremlns  v.  East  Lake  Woolen 
Co..  41  NTS  202,  25  NTCIvProc  365; 
Adler  V.  Baltimore  O.  A.  P.  C,  19 
NTS  886,  22  NTClvProc  336,  28  Abb 
NCas  233. 

16.  Peo.  V.  St.  Nicholas  Bank,  44 
App.  Dlv.  813,  60  NTS'  719:  Matter 
of  >ltch,  2  Wend.  (N.  298.  See 
also  Matter  of  Warner, '8  Wend.  (N. 
T.)  32S. 

IT.  Wilson  T.  Outlaw,  Minor  (Ala.) 
196;  Thompson  v.  Chambers,  20  Miss. 
4S8;  James  v.  Dowell.  15  Miss.  333; 
Page  V.  Ford,  10  Miss.  266;  Hisor  v. 
Vandiver.  83  N.  J.  L.  433.  85  A  181; 
Irwin  V.  Raymond.  68  Misc.  319.  110 
NTS  1100.  Contra  Conklin  Har- 
ris. 5  Ala.  213. 

[a]  A  posltlT*  allegation  mad*  on 
personal  knowledge  that  defendant  is 
a  nonresident,  resides  at  a  stated 
place  In  another  state.  Is  there  en< 
gaged  In  business,  and  that  personal 
service  of  the  summona  cannot  be 


the  statute  does  not  reqnire  such  an  allegation  the 
addition  thereof  is  mere  surplusage  and  not  ground 
for  quashing  the  attachment.^* 

[%  225]  (ff)  Property  within  or  without  State. 
It  is  sometimes  required  that  the  affidavit  shall  show 
that  the  nonresident  debtor  has  property  within  the 
state  subject  to  attachment,^^  or,  where  both  parties 
are  nonresidents,  that  defendant  has  not  sufficient 
property  within  the  state  of  his  residence  to  satisfy 
the  debt.^"  While  it  has  been  held  that  an  affidavit 
for  a  foreign  attachment  against  the  heirs  of  a 
judgment  debtor  must  show,  where  no  direet  dec- 
laration is  filed,  that  there  is  no  personal  represen- 
tative or  that  there  are  no  personal  assets  to  dis- 
ehai^  the  debt,'*  it  has  also  been  held  that  in  suing 
out  an  attaehment  against  the  heirs  of  a  nonrendent 
debtor  it  is  not  necessary  to  all^  that  there  are 
no  personal  assets  within  the  state.'' 

226]  (n)  Ezhanatfon  of  Legal  Bemedies. 
Under  a  statute  authorizing  the  enforcement  of  a 
foreign  ju^ment  against  a  nonresident  a  bill 
in  equity,  where  the  creditor  has  exhausted  his 
legal  remedies,  it  must  appear  that  he  has  resorted 
to  and  exhausted  such  remedies  against  tJie  debtor 
in  the  state  of  their  common  residence." 

[%  227]  (hb)  OonclnslTflnesa  of  Allegations.  An 
averment  of  nonresidence  in  an  affidavit  for  attach- 

made  with  due  diligence  within  the 
atate  la  aufflclent.  Smith  v.  Mahon, 
27  Hun  (N.  T.)  40. 

[b1  A  statement  that  defendant  Is 
an  inhabltsiit  of  another  stat*  will 
not  supply  the  omission  to  state  that 
he  cannot  be  served  with  process. 
Thompson  v.  Chambers,  20  Hiss.  488. 

le.  McMahon  t.  Boardman.  29 
Tex.  170. 

19.  Wlndley  v.  Bradway,  77  N.  C 
338. 

[a1  Wlwrs  both,  partlas  ar*  non- 
rMldants  thta  must  appear.  Ward  v. 
McKenzfe,  88  Tex.  2971  7  AmR  261; 
Wright  V.  Ragland.  18  Tex.  289: 
Ward  v.  lAthrop,  11  Tex.  287. 

[b]  It  will  bs  sidBolsnt  to  Show 
property  In  any  oou^  within  the 
state.  Anderson  v.  Johnson,  38  Oratt. 
(73  Va.)  558. 

[cl  Tha  Bpeoiflo  kind  of  property, 
or  that  plaintiff  can  prove  the  debt- 
or's ownership,  need  not  be  proved. 
Bates  V.  Robinson,  8  Iowa  318, 

[d]  Allegation  In  blU.^It  Is  suf- 
ficient If  the  bill  states  the  existence 
of  a  legal  or  equitable  estate  belong- 
ing to  the  debtor  within  the  limits 
of  the  state.  St.  Mary's  Bank  v.  St. 
Johns,  26  Ala.  666. 

[e]  Attachment  of  real  estate. — 
It  is  error  to  sustain  an  attachment 
levied  on  a  nonresident's  real  estate 
tn  the  absence  of  an  affidavit  to  the 
effect  that  defendant  has  no  personal 
property  In  this  state  or  not  enough 
thereof  to  sntlsfy  plaintiff's  claim. 
McQuarry  v.  Rochester,  2  Ky.  Op.  112. 

20.  Cobb  V.  Miller.  9  Ala.  499; 
Cobb  V.  Force,  6  Ala.  468  (decided 
under  a  statute  providing  that,  where 
an  attachment  issues  at  the  instance 
of  one  nonresident  against  another. 
It  must  be  shown  that  the  latter  has 
not  sufficient  property  to  answer  the 
debt  within  the  state  of  his  resi- 
dence, not  only  within  the  knowledge 
but  also  within  the  belief  of  the 
party  making  the  aflldavit). 

SI.  Powers  v.  Hurst,  3  Blackf. 
(Ind.)  229. 

3SL  Reed  v.  Kentucky  Bank,  6 
Blackf.   (Ind.)  227. 

33.  Brown  v.  Pace,  (Tenn.  Ch.  A.) 
49  SW  365  (holding  that  an  aver- 
ment that  plaintiff  has  unsuccess- 
fully attempted  to  collect  his  claim 
does  not  show  that  he  has  reduced 
the  claim  to  Judgment  or  exhausted 
hia  legal  remedlea  within  the  mean- 
ing of  auch  a  statute). 
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meat  is  not  couolnaive  between  the  parties  or  their 
privies.^* 

228]   ee.  Befosal  to  Fay  <a  Secure  Debt'^ 

Under  a  statnte  permitting  an  attaohment  on  the 
ground  that  defendant  has  property  which  he  re- 
fuses to  give  either  in  payment  or  security  for  the 
debt  it  is  not  necessary  for  the  affidavit  to  state 
the  place  where  the  demand  for  payment  or  security 
was  made,'^  or  an  intent  to  defraud  creditors.^' 

229]  (9)  Negation  of  Improper  Uotive.  The 
affidavit  is  fatally  defective  where  it  fails  to  com- 
ply, at  least  substantially,  with  a  statutory  require- 
ment that  it  shall  allege  that  the  attachment  is  not 
Bued  out  for  the  purpose  of  injuring  or  harassing 
defendantf'^  or  prosecuted  in  order  to  hinder,  delay, 
or  defraud  any  ereditor  of  defendant." 


24.  Barr  v.  Perry.  3  Gill  (Md.) 
313:  Brundred  v.  Del  Hoyo,  20  N.  J. 
L.  328. 

[a]    Tallnr*  to  dsny  allsratlonB. — 

Tn  attachment  based  on  an  affidavit 
of  nonresidence  of  defendant,  where 
defendant  does  not  deny  that  she  was 
a  nonresident,  there  is  no  Issue  made 
upon  the  question  of  nonresidence  of 
defendant,  and  as  to  the  attachment 
plaintiff  Is  entitled  to  a  Judgment  by 
default.  Musical  Xieader  Fub.  Co.  t. 
White,  1S4  III.  A.  453. 

05.  Am  grond  for  attadunnt  see 
supra  {  flO. 

M.  Hart  T.  Cummlna,  1  Iowa  S84 
(vhere  It  la  said  that  It  Is  the  re- 
fusal which  fflves  the  right  to  the 
attachment  and  not  the  ability  or  in- 
ability of  defendant  to  comply  with 
the  request  as  affected  by  the  place 
of  demand). 

07.    Bates  v.  Robinson,  S  Iowa  313. 

as.  Hall  V.  Brazleton,  40  Ala.  406; 
Saunders  v.  Cavett.  38  Ala,  51:  Burch 
V.  Watts,  37  Tex.  X35;  Wright  v. 
Ragland.  18  Tex.  289. 

[a]  Where  th«r«  are  two  or  more 
defaxtdanta  an  allegation  that  the  at- 
tachment Is  not  sued  out  for  the 
purpose  of  injuring  or  harassing  de- 
fendant is  insufflclent.  Gunst  v.  Pel- 
ham.  74  Tex.  586,  12  SW  233:  Perrlll 
V.  Kaufman,  72  Tex.  214.  13  SW  125. 

[b]  Addition  of  words  "or  either 
of  tJiMU." — (1)  It  was  formerly  held 
In  Texas  that  where  there  were  sev- 
eral defendants  the  affidavit  must 
state  that  the  attachment  was  not 
sued  out  for  the  purpose  of  injuring 
or  harassing  defendants,  "or  either 
of  them,"  and  the  omission  of  the 
words  quoted  was  a  fatal  defect. 
Klldare  Lumber  Co.  v.  Atlanta  Bank, 
91  Tex.  95,  41  SW  64.  (2)  But  the 
present  rule  Is  that  a  denial  of  a 
purpose  to  injure  or  harass  "defend- 
ants" is  sumclent  without  adding 
the  words  "or  either  of  them."  Doty 
V.  Moore.  lOS  Tex.  48,  112  SW  1038. 
But  compare  Doty  v.  Moore,  (Civ.  A.) 
lis  SW  956. 

[c]  Vse  of  ooaJnaetlT*  tortaa*  of 
aisjnBoUTev— An  allegation  that  the 
attachment  Is  not  sued  out  for  the 
purpose  of  injuring  "and"  harassing 
defendant  does  not  comply  with  the 
requirement  that  it  must  be  alleged 
that  the  attachment  is  not  sued  out 
for  the  purpose  of  Injuring  "or"  ha- 
rassing defendant.  Moody  v.  Levy, 
68  Tex.  532. 

29.  Kohler  v.  Agasnlz,  99  Cal,  9. 
33  P  741;  Pajaro  Valley  Bank  v. 
Sourich.  7  Cal.  A.  732,  95  P  911. 

[a]  AflUavit  bald  InanAoient  to 
aapport  attaolunent  agalast  seraral 
defendants. — In  an  action  on  a  note 
against  the  maker  and  four  Indors- 
«ra,  etc.,  the  writ  directed  a  levy  on 
any  property  of  defendants,  or  either 
of  them,  and  the  affidavit  upon  which 
the  writ  was  Issued  stated  that  "the 
attachment  Is  not  sought  and  the 
action  Is  not  prosecuted  to  hinder, 
delay  or  defraud  any  ereditor  or 
creditors  of  the  said  defendants." 
It  was  held  that  the  statute  required 


the  affidavit  to  negative  an  Intention 
to  hinder,  etc.,  any  creditor  of  any 
defendant  against  whom  the  writ  ran, 
and  the  affidavit  filed  did  not  nega- 
tive a  purpose  to  hinder,  etc.,  any 
creditor  of  any  number  leas  than  all 
of  them,  and  was  fatally  defective. 
Pajaro  Valley  Bank  v.  Sourioh,  7 
Cal.  A.  732.  96  P  911. 

[b]  Beoital  as  to  "iodffmeBt.*^  

Where  an  attachment  amdavft  recit- 
ed that  the  "Judgment"  was  not 
sought  to  hinder,  delay,  or  defraud 
any  creditor  of  the  defendant,  but 
did  not  state  that  the  "attachment" 
was  not  sought  for  that  purpose,  as 
required  by  Code  Civ.  Proc  B  SS8.  It 
was  insufflclent  to  sustain  the  writ 
Merchants'  Xat.  Union  v.  Buiaseret. 
15  Cal.  A.  444,  115  P  S8. 

[c]  Bffaot  of  onlseloB  aa  affalaaft 
nbaaaMBt  attaOUsff  emdMonb — ^The 
omission  from  the  affidavit  of  the 
averment  that  the  sum  claimed  was 
"an  actual  bona  fide  existing  debt, 
due  and  owing  from  the  defendant 
to  the  plaintiff,"  and  that  the  at- 
tachment was  not  sought,  and  the 
action  not  prosecuted  to  hinder,  de- 
lay, or  defraud  any  creditor  or  cred- 
itors of  defendant,  did  not  render 
the  attachment  a  nullity  as  against 
subsequent  attaching  creditors.  Prl- 
denberg  v,  Plerson,  18  Cal.  162,  T9 
AmD  162  and  note. 

30.  Napper  v.  Noland,  9  Port. 
fAla.>_218:  Sheffield  v.  Gay.  32  Tex. 
225;  Wright  v.  Smith,  19  Tex.  297; 
Messner  v.  Hutchlns,  17  Tex.  697. 

[a]  Vse  of  Blnfnlar  irttare  there 
are  aererml  plaintiffs. — An  affidavit  In 
attachment  Dy  two  plaintiffs  which 
alleges  that  plaintiff  will  probably 
lose  his  debt  la  inaufflclent.  Sarra- 
zln  v.  Hotmann,  16  Tex.  Civ.  A.  361, 
40  SW  629. 

[b]  in  MtioK  f<»  vsUavidated 

damaces. — Under  the  Connecticut 
statute  prescribing  the  form  of  oath 
to  be  Indorsed  upon  the  writ  and 
requiring  a  statement  that  plaintiff 
la  in  danger  of  losing  the  debt  In 
this  writ,  an  oath  that  plaintiff  is  In 
danger  of  losing  the  debt  In  this 
writ  la  sufficient,  although  the  action 
is  on  the  case  for  unliquidated  dam- 
ages. Ofllett  V.  Johnson,  30  Conn. 
392. 

[c]  The  reason  for  the  uprehea- 
slon  or  danger  of  losing  the  debt 
should  be  shown  by  staling  the  facts 
upon  which  the  Delief  of  loss  is 
based.  Kelgber  T.  McCormIck,  11 
Minn.  545. 

Bl.    Wrlpht  V.  Smith.  19  Tex.  297. 

33.  Wright  V.  Smith.  19  Tex.  297; 
Me-ssner  v.  Hutchlns.  17  Tex.  697. 

33.  Sparks  v.  Bell,  137  Cal.  416, 
70  P  281;  Scrivener  v.  DietK,  68  Cal. 
1.  8  P  609;  Vollmer  v.  Spencer,  6 
Ida.  657,  61  P  609;  Largey  v.  Chap- 
man, 1 8  Mont.  663.  46  P  808.  See 
also  Bodley  v.  Lyons,  129  Cal.  681, 
62  P  313. 

[a]  Xiaaffuatfe  ■ubstahttaUy  eantv- 
alest  to  that  used  in  the  statute  is 
sufficient.  Knutson  v.  Phillips.  16 
Ida.  267.  101  P  696. 


[$  230]  (10)  Daifar  of  Lom  of  Debt  Where 
plaintiff  is  required  to  show  that  there  is  a  prol>- 
ability  of  losing  his  debt  that  fact  should  appear  hy 
a  sufficient  all^ation.^"  But  an  all^ation  to  that 
efFect  has  been  held  unnecessary  where  the  attach- 
ment  was  sought  on  the  ground  of  removal  of  prop- 
erty,'^ or  the  absconding,  absence,  or  concealiDent 
of  the  debtor.«= 

231]  (11)  Lack  of  Security  for  Indebtwlnen. 
An  affidavit  is  fatally  defective  where  it  fails  to 
comply,  at  least  substantially,  with  a  statutory  re- 
quirement that  it  shall  state  that  the  indebtedness 
for  which  the  action  is  brought  has  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  personal  prop- 
erty, or  any  pledge  of  personal  pn^wrty/'  or,  if 
80  secured,  that  the  Becvrity  has  become  T^uelen.** 

[b]  OmlBSloB  of  statemaut  as  to 
'pledge.''— An  affidavit  la  sufficient, 
although,  after  stating  that  the  debt 
la  not  secured  by  mortgage  or  lien 
upon  real  or  personal  property.  It 
fails  to  add  "or  any  pledge  of  per- 
sonal property."  Contra  Knutson  v. 
Phillips,  16  Ida.  267,   101   P  696. 


(c]  Aftdavlt  not  showisu:  that 
debt  aeonred. — (1)  An  affidavit  stat- 
ing that  defendant  agreed  to  secure 
the  debt  by  a  claim  held  by  him 
against  a  copartnership,  and  the  note 
of  said  Arm,  but  instead  sent  a  note 
signed  by  the  Individual  partners, 
which  plaintiff  refused  to  accept  and 
returned,  does  not  show  that  the  debt 
was  secured.  Simmons  Hardware 
Ca  V.  AUuras  Commercial  Co..  4  Ida. 
334,  39  P  EEO.  95  AmSR  66.  (2)  An 
attachment  affidavit  alleging  that  the 
notea  were  made  and  payable  In  the 
state,  and  that  the  payment  had  not 
been  secured  by  any  mortgage  or 
pledge,  did  not  show  affirmatively  as 
claimed  that  there  was  any  security 
for  any  of  the  notes.  Nichols  v.  I)a- 
vls,  168  Cal.  670.  143  P  768. 

[dl  Alder  by  petltloa.~-An  affida- 
vit defective  because  falling  to  shoir 
that  one  of  the  notes  sued  upon  was 
not  secured  Is  not  aided  by  an  amend- 
ment of  the  petition  stating  that 
stock  held  as  collateral  security 
sold  In  accordance  with  the  pledge, 
that  the  proceeds  were  credited  on 
the  note,  and  that  a  balance  stated 
remained  due.  Flsk  v.  French.  114 
Cal.  400.  46  P  161. 

[e]  Attaohmeat  Toldahle  oalr*— 
The  failure  to  comply  with  this  aUt- 
utory  requirement  renders  the  at- 
tachment voidable  at  the  Instance  of 
the  attachment  debtor,  but  not  void, 
so  that  it  may  be  collaterally  at- 
tacked by  a  stranger.  Scrivener  v. 
Diets,  68  Cal.  1,  8  P  609. 

[f]  sregBttv*  vregnaat.— An  alle- 
gation in  an  attachment  affidavit,  in 
an  action  on  certain  notes,  that  pay- 
ment of  the  notea  and  that  each  of 
them  and  each  part  of  them  had  not 
been  secured  Is  not  objectionable  as 
a  negative  pregnant.  Nichols  t.  Da- 
vis. 23  Cal.  A.  67.  137  P  41. 

34.  See  Barbieri  v.  Ramelll.  84 
Cal.  174,  24  P  118. 

[a]  Allldavlt  held  wtttolent. — An 
affidavit  showing  that  the  indebted- 
ness was  secured  by  mortgage,  but 
stating  generally  that  "said  mort- 
gage, without  any  act  of  plaintiff,  or 
the  person  to  whom  the  security  was 

fiven,  became  valueless."  will  Justl- 
y  the  laaue  of  an  attachment.  Bar- 
bieri V.  Bamelll.  84  Cal.  174.  t4  P 
113. 

[hi  Alternative  stateuent.r — An  al- 
legation that  the  debt  has  not  been 
secured,  or  If  originally  so  secured 
(hat  the  security  nas  become  value- 
less, Is  bad,  because  in  the  alterna- 
tive. Winters  v.  Pearson,  72  CaL 
553,  14  P  304:  Merced  BaA  v.  Mor- 
ton, 58  Cal.  360;  WUke  v.  Cohn.  64 
Cat.  212. 

[c]  VranumUoB  tai  ■teanes  «t 
araniMt^If  Ihe  affidavit  falla  to 


For  latar  oaaaa,  dSTsl^Buata  and  ohaagss  In  the  law  see  cumulative  Annotations,  same  tltle.^ge  and  note  number. 
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But  sueh  a  statement  hns  been  held  unnecessary 
where  tbe  ground  on  which  the  attachment  is  sought 
is  nonresidence/"  where  the  statute  does  not  re- 
quire it,"  or  where  the  deht  sued  on  was  incurred 
prior  to  the  passage  of  the  statute  requiring  such 
an  aUcsation."^ 

[i  2S^]  (18)  ATements  as  to  Property  of  Do- 
fendant— (a)  Existence  of  Attacbable  Property.  In 
the  absence  of  any  express  or  implied  requirement 
of  tbe  statute  to  that  effect,  it  is  not  generally  nec- 
essary that  an  affidavit  for  attachment  should  show 
that  defendant  has  property  within  the  jurisdic- 
tion or  within  the  state,''*  or  subject  to  execution 
irithin  the  jurisdiction  of  the  court."' 

[$  233]  (b)  Ownership  of  Property.  In  case  of 
foreign  attachment,  it  has  been  held  necessary  that 
the  i^davit  should  show  that  defendant  is  the  own- 
er of  the  property  sought  to  be  attached.*" 

[(  234]  (e)  Description  of  Property.  Where  a 
description  of  property  is  necessary  to  inform  the 
officer  as  to  what  property  he  is  authorised  to  levy 


upon,  the  affidavit  must  contain  a  description  suffi- 
cient for  that  purpoee,^^  which  must  be  swom  to 
positively;*'  hut,  under  a  statute  requiring  plaintiff 
to  state  that  defendant  has  property  not  exempt 
from  execution  which  he  refuses  to  give  either  in 
security  or  payment,  it  has  been  held  that  the  affi- 
davit need  not  describe  the  exempt  property.*" 

235]  <d)  NegatiTing  Exemption.  If  the 
wages  of  a  debtor  within  a  certain  funonnt  ere 
exempt  the  affidavit  should  contain  a  statement  that 
the  wages  of  the  debtor  exceed  the  amount  which  is 
exempt  and  that  the  excess  only  is  sought  to  be  at- 
tached.** 

236]  (18)  Prayer.  The  petition  or  affidavit 
should  specifically  ask  that  a  writ  of  attaohm^t  be 
granted.** 

237]  (14)  Signatnre.*o  According  to  the  bet- 
ter practice  the  affidavit  should  be  signed  or  sub- 
scribed by  the  party  by  whom  it  purports  to  be 
made;*^  but  it  is  held  in  a  number  of  eases  that  an 
omission  of  tbe  signature  is  not  fatal,*"  and  an  at- 


state  that  tbe  aecurlty  has  become 
valueless  without  plalntlfTe  fault.  It 
will  be  presumed  to  remain  In  the 
hands  of  plaintiff  and  to  be  of  value. 
Consequently  the  court  has  no  Juris- 
diction to  Issue  an  attachment,  and 
all  proceedlnsra  had  thereon  will  be 
void.  Hurphr  V,  Montandon.  3  Ida. 
<Hasb.}  325.  29  P  851,  S5  AmSK  279. 

36.  Kohler  v.  Agassis,  9B  Cal.  9, 
JS  P  741  (holding  that  the  affidavit 
need  only  show  that  defendant  is  a 
nonresident  and  that  the  attachment 
Is  not  sought  for  or  the  action  pros- 
ecuted to  hinder,  delay,  or  defraud 
any  creditor  of  defendant) ;  Foore 
T.  Simon  Piano  Co.,  18  Ida.  167.  108 
P  103S;  Kerns  v.  HcAtiley,  8  Ida. 
SSg,  568,  69  F  539. 

[a]  Disproof  of  allMfatloti  ma  to 
■oUMldeacvv— An  attachment  issued 
on  an  affidavit  that  defendants  were 
nonresidents  of  the  state,  and  that 
the  Indebtedness  was  upon  a  con- 
tract for  the  direct  payment  of  mon- 
ey,  but  not  averrlnr  further  that  the 
claim  "bkm  not  been  secured,  etc.," 
cannot  stand  when  It  appears  that 
defendants  were  really  residents. 
Sparks  T.  Bell.  1ST  Cal.  415,  70  P 
111. 

86.  Barbee  v.  Holder.  24  Tex.  216. 
8T.    Williams  v.  Glasgow,  1  Nev. 

53S. 

38.  Ind. — U.  S.  Capsule  Co.  v.  Is- 
aacs. 23  Ind.  A.  538.  65  NB  832. 

Nebr. — Grebe  v.  Jones,  15  Nebr. 
112.  18  NW  81. 

N.  T.— Lawton  v.  Kiel,  51  Barb.  30. 
J*  HowPr  465. 

N.  C. — FouBChee  v.  Owen.  122  N.  C. 
3«0.  29  8E  770;  Parks  v.  Adams,  113 
N.  C.  473,  18  SE  665;  Branch  v. 
Ftank,  81  N.  C.  180  [overr  WIndley 
V.  Bradway,  77  N.  C.  333], 

N,  D. — Hemmi  v.  Grover,  18  N.  D. 
678,  120  NW  661. 

38.  Bigelow  v.  Chatterton,  61  Fed. 
<H,  2  CCA  402  [dlst  Blalr  v.  Smith, 
114  Ind.  114,  15  KB  817,  6  AmSR 
6>8.  which  Is  to  the  contrary];  U.  S. 
Capsule  Co.  v,  Isaacs,  23  Ind.  A.  533, 
55  KE  832. 

40.  Johnson  v.  North  Star  Lum- 
ber Co.,  206  Fed.  624.  125  CCA  118; 
Blair  V.  Smith.  114  Ind.  114,  15  NE 
817,  5  AmSR  693;  Balk  v.  Harris. 
12!  N.  C.  64,  80  SB  318,  4S  LRA  257; 
Delaware  Mat.  InS.  Co.  v.  Walker, 
1  Phlla.  (Pa.)  104. 

41.  Uayer  v.  Srooks.  74  Oa.  526; 
Waxlbaum  v.  Paschal,  64  Ga.  275; 
Collins  V.  Miller,  6  Ga.  A,  744.  65 
BE  781;  Well  v.  Quam.  21  N.  T>.  344. 
tSl  NW  244.  See  also  Randall  v. 
Snyder,  214  Mo.  23.  112  SW  529.  12? 
AmSR  653. 

An  wMAartt  to  seonM  an  at- 
tachmtvt  for  tlie  price  of  roods  sold 
(1>  must  describe  the  property  sold, 
ao  that  the  officer  can  Identify  the 


same  when  the  levy  is  to  be  made. 
Collins  V.  Miller,  6  Ga.  A.  744,  65  SK 
7S3;  Kelderhouse  v.  McGarry.  82 
Misc.  365,  143  NYS  741;  WeU  v. 
Quam,  21  U.  D.  844.  131  NW  244.  (2) 
It  is  not  sufficient  to  state  where 
the  goods  are.  Weil  v.  Quam,  21  N. 
D.  344,  131  NW  244. 

[b]  Desortetlon  Iield  snffloient. — A 
description  or  the  property  to  be  at- 
tached, as  a  stock  of  goods  In  a 
certain  store,  enumerating  tbe  ar- 
ticles composing  the  stocK,  Is  suffi- 
cient where  the  whole  stock  is  sought 
to  be  attached,  but  If  the  goods  have 
been  mingled  with  others  In  the  same 
store  they  should  be  identified.  May- 
er v.  Brooks.  74  Ga.  526. 

[c]  DesorlptloB  lield  not  safloleBt. 
— An  affidavit  stating  that  defendant 
was  indebted  on  a  bfll  of  particulars 
thereto  annexed  in  a  sum  named, 
and  that  he  was  In  possession  of 
part  or  all  of  the  aforesaid  pro[>erty, 
does  not  sufficiently  describe  the 
property  In  defendant's  possession. 
Joseph  v.  Stein,  52  Oa.  332. 

[d]  Whamiag  hnr  or  whan  goods 
nlitaliisfl  I  WTirrn.  In  a  suit  against 
husband  and  wife  to  recover  money 
embessled  by  the  husband,  an  attach- 
ment was  sought  to  reach  certain 
furniture  and  Jewelry  In  the  posses- 
sion of  the  wife,  on  the  theory  that 
they  had  been  purchased  with  the 
fruits  of  the  husband's  crime,  to  the 
wife's  knowledge,  but  there  was  no 
allegation  of  fact  to  show  that  the 
articles  sought  to  be  recovered  from 
the  wife's  possession  were  purchased 
with  the  embeazled  funds,  or  during 
or  since  the  period  covered  by  the 
embezzlement,  except  a  statement  of 
plaintiff's  belief,  unsupported  by  any 
fact,  the  attachment  could  not  be 
sustained.  Jonasson  v%,  Herrlck,  126 
App.  Dlv.  827,  111  NTS  69. 

42.  Bruce  v.  Conyer^  64  Ga.  678. 

43.  Hart  v.  Cummins,  1  Iowa 
564. 

44.  Driscoll  -v.  Kelly,  4  OhS&CP 
124.  6  OhNP  243. 

40.  Dawson  v.  Jewett,  4  Greene 
(Towa)  157;  Queen  v.  Griffith,  4 
Greene  (Iowa)  113;  Kelly  v.  Bently, 
9  L,a.  Ann.  666.  See  also  Astor  v. 
Winter,  8  Mart.  (La.)  171. 

[aj  MoIUAwUmffMrni.  —  A  bill 
seeking  an  attachment  on  a  single 
claim  is  not  multifarious  because  It 
praya  for  the  Issue  of  the  attach- 
ment against  the  property  In  the 
hands  of  various  persons  and  seeks 
an  accounting  from  such  persons  for 
their  respective  dealings  with  the 
debtor.  Alexander  v.  Taylor,  62  N. 
C.  36. 

[bl    Ths  Mtltioii  In  the  aeUoB 

need  not  contain  a  prayer  for  an  at- 
tachment. Harbour-Pitt  Shoe  Co.  v. 
Dixon.  60  SW  186,  22  KyL  1168. 


46.  Mcvatnzs  to  siUaTtte  rsBMally 

see  Affidavits  flj  90-97. 

47.  AJa. — ^Lowry  v.  Stowe,  7  Port. 

483. 

Ga. — Cohen  v.  Manco,  28  Ga.  27; 
Birdsong  v.  McLaren,  8  Qa.  621. 

Ida. — Simmons  Hardware  Co.  v. 
Alturas  Commercial  Co.,  4  Ida.  334, 
39  P  660,  95  AmSR  66. 

Ky.— Gathright  v.  McNeil,  4  KyL 
907,  5  KyL  166. 

Miss.^ — Ebsom  T.  Boyes,  28  S  586. 

Mo. — Hagardlae  v.  van  Horn,  72 
Mo.  370;  Sedalla  Third  Nat  Bank  v. 
Garton,  40  Mo.  A.  113. 

Tenn. — Watt  v.  Carnea,  4  Heisk. 
632.  But  compare  West  Tennessee 
Agricultural,  etc..  Assoc.  v.  Madison, 
9  Lea  407. 

Tex. — Davis  v,  Sherrlll,  62  Tex. 
Civ.  A.  259.  113  SW  656. 

[a]  The  reanixsment  of  tho  Texas 
statato  that  'ull  affidavits  provided 
for  In  this  title  sttall  be  in  writing 
and  signed  by  tbe  party  making  the 
same"  is  mandatory  and  applies  to 
affidavits  for  attachment.  Davis  v. 
SherrUl,  52  Tex.  Civ.  A.  259,  113  SW 
666. 

[b]  She  slffsatoM  nxr  ewo  an 
tnnlsnoA  of  the  affiant's  name  from 
the  body  of  the  affidavit.  Rudolf  T. 
McDonald,  6  Nebr.  163. 

4&  Ark. — ^Kinney  v.  Heald,  17  Ark, 
397.  See  also  Cheadle  v.  Riddle,  6 
Ark.  480. 

Cal. — Fairbanks  v.  Getchell,  13  Cal. 
A.  458,  110  P  331;  Hotallng  v.  Bro- 
gan,  12  Cal.  A.  600,  107  P  711. 

Ida. — Simmons  Hardware  Co.  V. 
Alturas  Commercial  Co.,  4  Ida,  3S4, 
39  P  550,  95  AmSR  66. 

Iowa. — Bates  v.  Robinson,  8  Iowa 
318 

Miss. — Redus  v.  Woflord,  12  Miss. 
679. 

Tenn. — West  Tennessee  Agricultur- 
al, etc..  Assoc.  V.  Madison,  9  Lea 
407.  See  also  Lowenhelm  v.  Lock- 
hard.  2  Baxt.  214. 

See  also  West  v.  Woolfolk.  21  Fla. 
189;  Harris  v.  Lester,  80  III.  307; 
Beebe  v.  Morrell,  76  Mich.  114,  42 
NW  1119,  15  AmSR  288;  Norton  v. 
Hauge,  47  Minn.  405,  60  NW  368; 
Gray  v.  Steedman,  63  Tex.  95. 

Ea]  Vaglaot  of  olsrk.— Where  the 
blanks  In  a  printed  form  of  com- 
plaint under  wTiIeh  an  attachment 
Issued  were  filled  In  by  the  clerk  at 
plaintiff's  request,  but  the  name  of 
plaintiffs  attorney  was  not  slened  by 
the  clerk  until  the  next  day  and 
after  othpr  attachments  had  Issued, 
It  was  held  that  the  irregular  action 
of  the  clerk  did  not  vitiate  the  com- 
plaint.   Dixey  V.  Pollock,  8  Cal.  670. 

rb]  Defect  not  supplied  by  con- 
texts—Where  the  omission  from  the 
Jurat  cannot  be  supplied  by  Implica- 
tion from  the  context  It  has  been 


Digitized  by 


Google 


148  [fiC.J.] 


ATTACHMENT 


[§§  237-240 


taohment  has  been  Bnstained  where  the  affidavit  was 
neither  eigned  by  the  afQant  nor  certified  by  the 
clerk  of  the  court,  the  judge  being  satisSed  from 
the  evidence  that  the  aflidavit  was,  in  fact,  sworn 
to  before  the  writ  issued,  and  that  the  omission  of 
plaintiff  to  sign  and  the  elerk  to  certify  the  affidavit 
was  an  oversight.^"  The  affidavit  is  not  invalidated 
by  a  alight  variance  in  the  spelling  of  affiant's 
name,""  or  the  signature  of  the  affidavit  in  the  name 
of  the  person  designated  as  affiant  and  of  another 
not  named.''^ 

[$  238]  (15)  Verificatioii '^(a)  In  Gfineral. 
The  affidavit  should  show  that  it  was  duly  sworn 
to,"*  and  this  should  appear  by  the  jurat  or  cer- 
tificate of  the  officer  by  whom  the  oath  is  admin- 
istered, signed  by  him  with  his  official  designation."^ 


It  appears,  however,  that  if  the  oath  was  in  fact 
administered  the  omission  of  the  officer  ta  sign  and 
certify  the  affidavit  is  not  fatal,"  but  may  be  cured 
before  the  return  of  the  writ,*^"  or  the  officer  may 
be  permitted  to  sign  the  jurat  nunc  pro  tunc.'^ 

Seal  of  officer.  It  has  been  held  that  an  affidavit 
taken  before  a  notary  in  the  county  in  which  the 
action  is  brought  need  not  be  authenticated  under 

[5  239]  (b)  Authentication."  Where  the  affi- 
davit is  taken  without  the  jurisdiction,  or  in  another 
state,  the  authority  of  the  officer  to  administer  the 
oath  must  be  authenticated  in  a  mode  prescribed  b; 
the  laws  of  the  state  where  it  is  proposed  to  use  the 
affidavit.'" 

[$  240]    (16)  Approval    If  it  is  required  that 


heM  fatal.  Blrdsongr  v.  HoLaren,  8 
Ga.  521;  Cooper  v.  Smith.  26  loira 
269;  Watt  v.  Carnea.  4  H^sk.  (Tenn.) 
532;  Tacoma  Grocei^  Co.  v.  Draham, 
8  Wash.  263,  36  P  31,  40  AmSR  907. 

49.  Fortenheim  v.  Claflln.  47  Ark. 
49.  14  SW  482;  Stout  v.  Polger.  34 
Iowa  71,  11  AmR  183;  Parrow  v. 
Hay«8,  61  Md.  498.  But  compare 
Sedalla  Third  Nat.  Bank  v.  Garton, 
40  Mo.  A.  113  (holdlnir  that  an  affl- 
aavlt  which  la  not  signed  by  the  al- 
leged affiant,  and  the  Jurat  to  which 
Is  neither  signed  by  the  clerk  nor 
attested  by  the  seal  of  the  court,  la 
fatally  defective). 

60.  Kahn  v.  Henman,  3  Ga.  266. 

61.  Fortenheim  v.  Claflln.  47  Ark, 
49,  14  SW  462. 

Sa.  TarULoatlon  of  aflldftvlts  ffMi- 
ubUt  Bee  Affidavits  SS  98-120. 

83*1  Ky. — Anderson  v.  Sutton,  2 
Duv.  480. 

MlSB. — EbBom  V.  Boyd,  23  S  686; 
Carlisle  v.  Gunn.  68  Miss.  243,  8  8 
743. 

Oh. — Endel  v.  Lelbrock,  83  Oh.  St 
2S4. 

Tex. — Schrlmpf  v.  McArdle,  13  Tex. 
868;  Caldwell  v.  Haley,  3  Tex.  317. 

W.  Va. — Coaner  v.  Smith,  86  W. 
Va.  788,  15  SE  977. 

Wis. — Magulre  v.  Bolen,  94  Wla. 
48,  68  NW  408. 

[a]  Tarlllpatlona  held  raiBoisiit. — 
<1)  The  vermcatton  of  a  petition  to 
the  sfTect  that  the  atlegatlona  con- 
tained therein  are  true  as  far  as  they 
come  within  the  knowledge  of  am- 
ant,  and  that  as  far  as  derived  from 
the  knowledge  of  others  he  believes 
them  to  be  true,  which  is  positive  as 
to  the  amount  of  the  debt,  is  suffi- 
cient. Melnhard  v.  Neill,  85  Ga.  265, 
11  SE  613.  (2)  An  averment  that 
the  ••facts'"  set  forth  In  the  affidavit 
are  true  Is  a  sufficient  allegation 
that  the  "matters"  therein  atated 
are  true.  Sherrlll  v.  Fay,  14  Iowa 
292.  (3)  An  affidavit  Indorsed  at 
length  on  the  application,  setting 
forth  and  affirming  in  detail  each 
matter  of  fact  aet  out  In  the  appli- 
cation. Is  a  sufficient  verlflcatlon. 
Van  Alstyne  v.  Erwine.  11  N.  T,  331. 

[b]  Slnatnre  to  oath. — It  Is  not 
essential  for  affiant  to  sign  the  oath. 
Bates  V.  Robinson,  8  Iowa  318. 

[c]  Veeessi^  of  thowtsir  eoupe- 
tjnoT  o£  aflurt-^The  provision  of 
the  Iowa  code  of  1873,  that,  to  com- 
pel the  vertflcatlon  of  aubsequent 
pleadings,  the  verification  of  a  plead- 
injp  muat  show  the  competency  of 
affiant  does  not  apply  to  a  verified 
petition  to  obtain  an  attachment. 
Sioux  Valley  State  Bnnk  v.  Kellogg. 
81  Iowa  124.  46  NW  859. 

[d]  AArmation  mm  anipltUMff*. — 
Tf  the  oath  is  made  according  to  law, 
the  aubsequent  afltrmatlon  of  the 
party  la  surplusage.  Matthews  v. 
Dare.  20  Md.  248. 

[e]  A  hill  In  eanltr  In  whloh  an 
att»6b3nemt  Is  sooght  should  be  sworn 
to.  Webb  V.  Read.  8  B.  Mon.  (Ky.) 
119.  But  see  Calk  t.  Chilea.  9  Dana 
(Ky.)  2S6  (holding  that  where  land 
Is  subject  to  attachment  by  a  hill  In 


equity  It  Is  unnecessary  that  the  bill 
be  sworn  to  and  accompanied  by  an 
affidavit). 

M.  Ga.— Loeb  Smith,  78  Oa.  B04. 
3  SE  488;  Blrdsonv  v.  MclAren,  8 
Oa.  621. 

Hlch.— Beebe  v.  Morrell.  78  Mich. 
114.  42  NW  1119.  15  AmSR  288. 

Ho.— Sedalla  Third  NaL  Bank  V. 
Garton.  40  Ho.  A.  IIS. 

8.  C— Doty  T.  Boyd,  48  8.  C  39,  24 
SE  59. 

Tenn. — Watt  v.  Carnes,  4  Helsk. 
532. 

Wash. — Tacoma  Grocery  Co.  v.  Dra- 
ham, 8  Wash.  263.  36  P  31.  40  AmSR 
907. 

W.  Va. — Broadway  First  Nat.  Bank 
V.  Cootes,  81  SE  844. 

Ca]    Oertlfloates  held  suiBolMit. — 

(1)  Where  the  clerk  was  authorized 
by  statute  to  take  affidavits  and  the 
jurat  stated  that  the  affidavit  was 
sworn  to  before  A  B.  and  the  writ 
waa  tested  and  signed  by  A  B,  clerk 
of  the  circuit  court.  It  was  held  that 
it  would  be  presumed  that  the  affi- 
davit was  sworn  to  before  the  clerk. 
Singleton  v.  Wofford.  4  HI.  676.  (2) 
Where  an  affidavit  appended  to  a 
petition  for  an  attachment  averred 
"that  the  facts  set  forth  therein,  ask- 
ing a  writ  of  attachment,  are  true," 
it  was  held  equivalent  to  an  aver- 
ment that  the  allegations  of  the  pe- 
tition were  true,  and  that  the  affi- 
davit was  sufficient.  Sherrlll  v.  Fay, 
14  Iowa  292.  (3)  A  Jurat  reciting 
that  affiant  personally  appeared  and 
"having  been  duly  sworn  by  me,  sub- 
scribed to  the  foregoing  affidavit." 
etc.,  sufficiently  shows  that  the  affi- 
davit was  sworn  and  subscribed  bv 
affiant  before  the  officer  who  took 
the  affidavit.  Stelnam  v.  GahwUer, 
(Tex.  Civ.  A.)  30  SW  472. 

[b]  Oertllloates  held  Innfllolant. — 
(1)  Where  the  officer  designates  him- 
self as  "mayor."  without  stating  of 
what  city  or  other  place,  he  falls  to 
show  his  authority  to  administer  the 
oath.  Edmondson  v.  Carnall.  17  Ark. 
284.  (2)  A  certificate  signed  and 
sealed  by  B;  stating  that  the  affida- 
vit waa  sworn  to  In  another  state 
before  him,  commissioner  in  said 
state  to  take  affidavits  to  be  used  or 
recorded  In  the  state  where  the  at- 
tachment Is  sought.  Is  Insufficient  to 
show  the  authority  of  the  officer. 
Draper  v.  Wflllams,  8  Blackf.  (Ind). 
674. 

[c]  OSolal  oharaoter  appeaiisff  by 
other   papers    In  record. — (1)  At- 

though  the  officer  fails  to  state  his 
official  character,  the  affidavit  will 
he  sufficient  if  by  reference  to  other 
papers  in  the  record  that  character  Is 
shown.  Singleton  v.  Wofford.  4  HI. 
576.  (2)  If  the  place  of  taking  ap- 
pears In  the  caption  of  the  affidavit, 
although  not  In  its  body,  the  failure 
of  the  officer  to  designate  the  name 
of  the  county  for  which  he  was  ap- 
pointed is  Immaterial.  Smith  v.  Run- 
nels. 94  Mich.  617.  54  NW  376. 

[d]  Jodlolal  notice  of  slffnatnrs  of 
oIwk^The  court  will  take  Judicial 
knowledge  of  the  signature  of  Its 


clerk  who  has  failed  to  identify  him- 
self suffiolently.  Simon  v.  Stetter,  2& 
Kan.  155. 

[e]  The  faot  VM  th*  oomplaltt 
was  TecUed  by  oatt  need  not  be  cer- 
tified by  the  justice  and  made  a  part 
of  the  record.  Kyle  v.  Connelly,  ! 
Leigh  (30  Va.)  719. 

[r1  Pallur*  to  show  taUar  wltUs 
ofHoMm  jnrlsdlatioii. — Failure  to  shov 
that  the  affidavit  was  taken  within 
the  officer's  Jurisdiction  Is  not  a  fa- 
tal defect.  Albright  v.  United  Clay 
Production  Co..  81  Del.  198.  82  A 
726. 

[g]  Omission  of  ttU*  of  ones  a^ 
seal. — Where  the  clerk  signed  his 
name  to  the  Jurat,  "W.  W.  Church. 
Clerk."  without  writing  out  or  giving 
the  title  to  his  office  In  full  and 
without  putting  the  seal  of  the  court 
to  the  paper,  the  attachment  was 
not  rendered  void  thereby.  81mon  v. 
Stetter,  25  Kan.  155. 

[h]  Omission  of  name  of  eowntr. 
— The  omission  of  a  notary  public  to 
append  to  his  signature  to  the  Jural 
the  name  of  the  county  for  which  he 
was  appointed  Is  not  a  material  de- 
feet  where  the  name  appears  In  the 
caption.  Smith  v.  Runnells,  94  Mich. 
617,  64  NW  376. 

[1]  VKMouptioB.  —  After  attach- 
ment writ  has  Issued,  It  will  be  pre- 
sumed that  affidavit  was  in  fact 
sworn  to,  although  not  so  certi- 
fied by  a  Jurat.  Neff  v.  Alvln.  182 
III.  A.  41. 

55.  Ala. — ^Hyde  v.  Adams,  SO  Ala. 
Ill:  McCartney  v.  Branch  Bank,  3 
Ala.  709.  See  also  Lowry  -v.  Stowe. 
7  Port  483. 

111. — ^Kruso  v.  Wilson,  79  ni.  283. 
Iowa, — Cook  v.   Jenkins,    30  Iowa 
452. 

La. — English  V.  Wall,  IJ  Rob.  132. 
Md. — Farrow  v.  Hayes,  61  Md.  498, 
Tenn. — Wiley  v.  Bennett.   9  BaxL 
681. 

Contra  Doty  v.  Boyd,  46  S.  C  39.  J4 
SE  59. 

56.  Farrow  v.  Hayes,  61  Md.  498. 

57.  Simon  v.  Johnson,  7  Kulp 
(Pa.)  166. 

68.    Dyer  t.  Flint,  21  ni.   80,  74 

AmD  78. 

59.  [a]  ToTm  of  an  authentica- 
tion of  an  affidavit  taken  by  a  for- 
eign officer  see  Robs  v.  wlgsr.  34 
Hun  192,  6  NTClvProc  268  note. 

eo.  U.  8. — Bolton  V.  White.  3  P. 
Cas.  No.  1,816,  2  Cranch  C.  C.  426 
(construing  Maryland  statute). 

Ind.— Fellows  v.  Miller,  S  BUekf. 
231 

Md. — Evesson  v.  Selby,  SI  Md.  840'. 
Prentiss  v.  Gray.  4  Harr.  *  J.  19!. 
See  Smith  v.  Greenleaf,  4  Harr.  &  M. 
291. 

Mich. — Beebe  v.  Morrell.  78  MIcK 
114.  42  NW  1119,  IS  AmSR  188.  _ 

N.  T.— Wllltams  V.  Waddell,  B  NT 
ClvProc  191. 

[ai  AutbentloatloB  by  roramor.^ 
A  certificate  by  the  governor  that 
the  judge's  attestation  to  the  certifi- 
cate Is  In  due  form  and  made  hy  the 
proper  officer,  and  that  full  faith  and 
credit  are  due  to  all  his  official  acta, 


For  later  nasss.  dsraUnniiMits  and  ohasgM  In  the  law  sea  cumulative  Annotations,  same  tltl<^b«fi  andJjbte  number. 
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satisfaction  with  the  affidavit  should  appear  by  a 
certificate  indorsed  thereon,  the  affidavit  should  bear 
a  snfficient  indorsement  by  the  proper  officer  show- 
ing his  approval  thereof."^  An  indorsement  that  the 
officer  was  satisfied  that  the  matters  set  forth  in  the 
affidavit  were  true  has  been  held  sufficient  to  aa- 
tborize  the  issuance  of  the  writ,  altbongh  the  ground 
therefor  was  alleged  on  information  and  belief.*' 

241]  7.  Presentation  and  Filing— a.  In  Oen- 
eraL  The  statutes  sometimes  require  the  filing  of 
the  affidavit  at  the  time  of  the  issue  of  the  at- 
tachment, or  within  a  prescribed  time  thereafter,"^ 
and  a  failure  to  comply  with  such  a  requirement  will 
generally  invalidate  the  proceedings."    But  the 


judgment  cannot  be  collaterally  attacked  because 
the  record  fails  to  show  that  the  affidavit  wu 

filed." 

242]   h.  Prodncins  Evidence  of  Debt.   It  is 

sometimes  required  by  statute  that  at  the  time  of 
presenting  the  affidavit  the  creditor  shall  produce 
the  bond,  account,  or  other  evidence  of  the  debt 
claimed,^^  and  snoh  a  provision  has  been  held  to 
make  it  necessary  for  an  assignee  to  produce  the 
assignment  of  the  claim  by  the  original  creditor."* 
But  it  is  not  necessary  that  plaintiff  should  produce 
all  the  evidence  on  which  he  relies  to  establish  his 
claim  at  the  triid/*  and  so  an  attachment  may  issne 
against  the  indorser  of  a  n^otiable  promissory  note 


Is  sufficient.  Washington  v,  Hodg- 
akln.  12  GUI  &.  J.  (Md.)  353. 

[b]  A  oartlfleat*  by  th*  offlotr 
who  took  tils  afldATlt  without  the 
state  that  he  Is  authorized  to  ad- 
minister oaths  was  held  to  be  suffi- 
cient. Mineral  Point  R.  Co.  v.  Keep, 
23  III.  »,  74  AmD  124. 

[c]  jndc*  ot  oovrt  of  iwoord. — 
Where  the  affidavit  recites  that  it 
was  taken  before  a  judge  of  a  des- 
iRnated  court,  "being  a  Court  of  rec- 
ord," an  authentication  that  the 
Judgre  was  at  the  time  an  associate 
law  Judge  of  said  court  Is  Inaufllcient 
without  a  further  statement  that 
such  court  was  a  court  of  record. 
Coward  V.  DllUnger,  bt  Md.  &9. 

[dl  jwtlo*  or  tt«  T— e».  The  of- 
ficial character  of  the  Justice  of  the 
peace  of  another  state  sufficiently 
appears  by  a  certificate  of  the  clerk 
of  the  county  court  of  the  county 
where  he  resides  stating  that  he  was 
then  acting  as  Justice  and  was  duly 
commissioned,  such  certificate  being 
accompaoled  by  the  certificate  of  two 
commissioners  of  the  same  court 
statin«r  that  the  person  signing  the 
certificate  is  clerk,  and  that  his  offi- 
cial acts  are  entitled  to  credit,  Po- 
sey w.  Buckner,  3  Mo.  604. 

ei.  Slaughter  v.  Bevans,  1  Pinn. 
rWla.)  248;  Morrison  v.  Pake,  1  Pinn. 
< Wis. )  133;  Mayhew  v.  Dudley,  1 
Pinn.   <Wls.)  95. 

[a]  bdorssmeat  hold  snffidsnt. — 
An  Indorsement  on  an  aflldavU,  "I 
hereby  certify,  that  I  am  fully  satis- 
fied that  the  facts  and  allegations  set 
forth  In  the  above  affidavit  are  true, 
and  that  the  said  affiant  is  Justly 
entitled  to  his  writ  of  attachment,'' 
sofflclently  complies  with  the  statute 
requiring  that  an  officer  shall  Indorse 
his  satisfaction  upon  the  affidavit. 
Merrill  v.  Low.  1  Pinn.   (Wis.)  221. 

[b]  Vrolimluary  sxuiliiatlon  of 
slatntUr^^Hurd  Rev.  St.  111.  c  11  ! 
31,  providing  for  the  application  to 
and  an  examination  of  plalntlfF  under 
oath  by  a  Judge,  reBpectlng  the  cause 
of  action,  and  that  the  Judge  shall 
Indorse  on  the  application  the  amount 
for  which  the  writ  shall  issue,  does 
not  contemplate  an  examination  be- 
fore a  court  in  session  and  a  record 
of  the  proceedings,  but  where  the 
writ  has  been  ordered  It  will  be  pre- 
sumed that  the  required  examination 
Was  bad.  Jacobs  t.  Marks,  183  ni. 
533,  5S  NE  154  [air  83  III.  A.  1561. 

oa.  Clark  v.  CtUbert,  1  Finn.  (Wis.) 
354  <so  holding  where  the  affidavit 
charged  fraud  ^*aB  the  affiant  verily 
believed). 

83.  Townsend  v.  Sparks,  SO  S.  C. 
27  SB  801.  And  see  Infra  second 
note  following. 

[al  Oircnmstaneaa  not  amoiiiitlng 
to  fl1*""C- — A  plalntlfTs  affidavit  waft 
on  the  same  sheet  of  paper  as  that 
which  contained  a  warrant  issued  for 
an  attachment  under  the  Agricultural 
Lien  Zjiw.  Said  sheet  was  left  with 
the  clerk  without  instructions,  and 
he  made  no  indorsement  of  flUng  on 
the  affidavit,  but  delivered  the  sheet 
to  the  Bheriff.  Defendant  examined 
the  affidavit  while  thus  in  the  sher- 
trrs  custody  but  said  sheet  was  not 

In  clerfc'4  custody  within  ten  days 


after  the  Issuance  of  the  warrant. 
It  was  held  that  the  affidavit  was  not 
filed  within  ten  days  after  the  Issu- 
ance of  the  warrant,  as  required  by 
Code  Civ.  Proc.  !  250.  and  Rule  No. 
89  of  the  circuit  court.  Townsend 
V.  Sparka,  50  S.  C.  380.  27  SE  SOI. 

[b]  Th*  flling  ot  a  oopr  of  the 
atffdavlt  would  not  be  sufHclent.  See 
Wagoner  v.-  Booker,  31  S.  C.  37S.  9 
SB  1055  [appr  Ketchln  v.  Landecker, 
32  3.  C.  155.  10  SE  936]. 

[c]  Serving  ooplM  of  the  affidavit 
upon  defendants  is  not  a  sufTtclant 
compliance   with    the    statutory  re- 

aulrement  of  filing.  Ketchln  v.  Lan- 
ecker,  S2  S.  C.  155,  10  SE  986. 

[d]  Proof  of  lllliig-. — ^Where  the 
record  shows  no  finding  that  the  writ 
was  duly  issued,  the  court  flies  may 
be  read  In  evidence  to  determine 
whether  there  was  an  affidavit  or  not, 
and  if  none  appear  parol  evidence  is 
admissible  to  show  that  some  of  the 
flies  have  been  lost  or  destroyed,  and 
on  the  other  hand  .It  may  be  shown 
that  flies  alleged  to  be  lost  or  de< 
stroyed  never  existed.  Burnett 
McCluey.  78  Mo.  676. 

64.  Ferst  v.  Powers,  58  S.  C.  898, 
36  SE  744.    And  see  Infra  next  note. 

[a]  Constmotlon  of  statute  oom- 
t^'"<*'f  a^arantlr  oonfllotlw  rsaulM- 
mants^where  there  is  an  apparent 
conflict  in  the  statute,  one  clause 
thereof  requiring  the  filing  of  the  af- 
fidavit at  the  time  of  the  Issue  of 
the  warrant,  and  the  other  requiring 
the  affidavit  to  be  filed  within  forty- 
eight  hours  after  such  Issue,  it  should 
be  construed  to  mean  that  the  papers 
must  be  filed  at  the  time  of  Issuing 
the  warrant,  or  within  forty-eight 
hours  thereafter.  Ferst  v.  Powers, 
58  S.  C.  398,  36  SE  744. 

[bl  Filing  after  sale  on  exeoatioa 
in  ntlt. — Where  It  Is  provided  by  stat- 
ute that  an  affidavit  must  be  filed 
within  ten  days  after  commencement 
of  publication  and  that  if  not  so  filed 
the  attachment  shall  be  dismissed, 
and  the  statute  permits  the  court  in 
its  discretion  to  allow  it  to  be  filed 
at  any  time  before  the  order  of  dis- 
missal is  actually  made,  it  is  not 
abuse  of  discretion  to  refuse  to  al- 
low the  affidavit  to  be  filed  after  the 
property  has  been  sold  under  execu- 
tion on  Judgment  In  the  action.  Sav- 
Idge  T.  Padgham,  105  Mich.  257,  63 
NW  395 

[cl    TtUag   wttb  OeAutatlOB^^In 

South  Carolina  It  was  held  that  a 
statute  requiring  an  affidavit  to  be 

made  at  the  time  of  filing  the  dec- 
laration did  not  require  It  to  be 
made  at  the  precise  time.  Creach  v. 
Delane.  10  S.  C.  L.  189. 

[d]  Bona  fides. — The  filing  of  a 
petition  for  writ  of  attachment  three 
days  after  its  verification  does  not 
indicate  bad  faith.  Deere  v.  Bagley, 
80  Iowa  197,  45  NW  557. 

[e]  X»*lay  held  fatal, — The  filing 
of  the  affidavit  of  the  nonresidenoe 
of  a  defendant  In  attachment  pro- 
ceedings, stating  her  place  of  resi- 
dence, and  the  mailing  of  the  copy  of 
publication  to  her  more  than  two 
years  after  the  return  of  the  attach- 
ment writ.  Is  InefTective  as  to  such 
defendants.   Brttton  v,  Gngg,  96  III. 


A.  29  [aft  193  111.  394,  61  NE  1024]. 
[f]    Annexation  to  wrlt^d)  The 

affidavit  must  be  annexed  to  the  writ. 
Yale  State  Bank  v.  Fletcher,  173 
Mich.  585.  139  NW  1028.  (2)  That 
an  attachment  affidavit  was  made 
and  filed  on  the  same  day  the  writ 
was  issued,  that  the  calendar  entry 
showing  the  filing  was  changed  so 
as  to  show  that  it  was  exhibited,  and 
that  thereafter  It  Was  attached  to  a 
copy  of  the  writ,  do  not  show  that 
it  had  never  been  annexed  to  the 
writ  as  required  by  Comp.  L.  (1897) 
S  10,556.  Tale  State  Bank  v.  Fletch- 
er, supm. 

65.  AVakIn  v.  Beckwith,  1  N.  M. 
97;  Slnt,-  H;ink  v.  Hinton,  12  N.  C. 
367;  Town.'iond  V.  Sparks,  60  S.  C 
3S0.  27  SR  soi;  Ketchln  v.  Landecker, 
32  S.  C.  166.  10  SB  936  [foil  Doty  v. 
Boyd,  46  8.  C.  39,  24  SB  69]. 

[a]  In  Vew  York  (1)  it  has  been 
held  that  the  nonfiling  of  the  affi- 
davit does  not  affect  the  validity  of 
the  warrant  or  of  the  proceedings 
Uiereunder  (Brash  v.  Wlelarsky,  86 
HowPr  268)  (2)  and  that  an  attach- 
ment will  not  be  vacated  as  a  mat- 
ter of  course  for  failure  to  file  the 
papers  on  which  It  was  Issued  within 
ten  days  (Woodward  v,  Stearns.  10 
AbbPrNS  895). 

[b]  m  Tlisinls  the  affidavit  to 
procure  an  attachment  against  a  non- 
resident or  absent  debtor  need  not  be 
filed  before  the  subpoena  issues. 
Moore  v.  Holt,  10  Qratt.  (61  Va.) 
284 

66.  Biggs  V.  Blue,  8  P.  Cas.  No. 
1,403,  6  McLean  148. 

67.  See  Burk  v.  Tlnsley.  80  Md. 
98.  30  A  604. 

[a]  Informlur  defendant  as  to  na- 
ture  of  olaim, — The  account  must  be 
sufffclent  to  Inform  defendant  as  to 
the  real  nature  and  character  of  the 
claim.  Burk  v.  Tlnsley,  80  Md.  98, 
30  A  604. 

[b]  Prasnmption  of  llUng, — ^If  It 
appears  from  the  Introductory  cer- 
tificate of  the  record  and  by  the  writ 
that  the  evidence  of  the  debt  sued 
upon  has  been  ffled,  that  will  be 
deemed  to  have  been  the  fact,  al- 
though the  clerk  in  his  certlfloate 
containing  the  affidavit  falls  to  cer- 
tify that  the  instruments  were  pro- 
duced. Howard  v.  Oppenhelmer,  26 
Md.  860. 

[cl  Wlthdxawlair  ttmu.  Ues^Tf 
good  reason  is  shown  the  court  may 
allow  the  evidences  of  debt  filed  with 
the  warrant  to  be  withdrawn  from 
the  files  on  substituting  copies  there- 
for without  Invalidating  the  attach- 
ment proceedings.  Franklin  Bank  v. 
Matthews,  69  Md.  107,  14  A  703. 

[d]  Annaodng  notea,^ — A  statement 
of  the  amount  due  upon  notes,  copies 
of  which  are  appended  to  the  dec- 
laration, sufficiently  complies  with  a 
rule  of  court  requiring  a  production 
of  a  copy  of  the  instrument  upon 
wh  ich  su  1 1  is  brough  t.  Woods  v, 
Watklns.  40  Pa.  458. 

[e]  For  form  of  a  voucher  to  sup- 
port affidavit  see  Burk  v.  Tlnsley. 
80  Md.  98,  30  A  604. 

88.    Cumberland  Coal,  etc.,  Co.  v, 
Hoffman  Steam  Coal  Co.,  22  Md.  495. 
69*   White  v.  Solomonsky,  30  Md. 
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on  production  of  the  note  without  proof  of  its  in- 
dorsement by  the  debtor,^**  or  on  a  note  written  in 
a  foreign  language  unaccompanied  by  a  translation 
tbereof,^^  and  it  is  sufficient  if  plaintiff  produces 
an  agreement  containing  dependent  covenants  sued 
upon.^'  Under  such  a  statute  an  attachment  may 
issue  upon  the  record  of  a  foreign  judgment,'^  or 
transcript  of  a  judgment  rendered  in  another  stote.'* 
243]  c.  Effect  of  Delay  after  Uaking.^"  The 
affidavit  should  be  made  at  or  as  near  the  time  as 
practicable  of  the  issuance  of  the  writ/'  and  since 
the  ground  of  attachment  must  exist  at  the  time  the 
warrant  is  issued,  any  delay  between  the  making 
of  the  affidavit  and  its  presentation  or  fliing,  during 
which  a  change  in  condition  may  have  taken  place^ 
may  render  the  affidavit  ineffectual^'  But  the  pto- 

E85:  Lee  v.  Tinges.  7  Md.  215:  Daw- 
son V.  Brown,  12  aiH  &  J.  (Md.)  53. 
[a]     Aa  InteUlglbl*  Moonnt  <1) 

made  out  In  the  usual  mode  adopted 
by  merchants  will  be  sufficient 
(Stewart  v.  Katz.  30  Md.  334),  (2) 
and  It  has  been  held  sufficient  to 
show  the  a^gre^ate  of  the  amount 
claimed  to  be  due  without  Itemiza- 
tion (Barllett  v.  Wilbur,  53  Md.  485; 
Cox  V.  Waters,  34  Md.  460,  in  which 
latter  case  the  distinction  between 
an  action  for  money  loaned  and  for 
Foods  sold  and  delivered  was  drawn 
and  the  rule  was  stated  to  be  that 
while  the  dates  and  amounts  of  sev- 
eral sums  loaned  need  not  be  set  out, 
but  miffht  be  stated  In  the  Bgi^reffate, 
an  account  for  ^ooda  barerained  and 
sold  at  sundry  times  should  state 
the  Items  In  detail). 

70.  Dawson  v.  Brown,  12  OIll  ft  J. 
(Md.)  63:  Smith  V.  Greenleaf,  4  Harr. 
&  M.  (Md.)  291. 

71.  De    Beblan   v.   Oola.    64  Md. 
262.  21  A  276. 

72.  Dawson  v.  Brown.  12  GUI  &  J. 
(Md.)  63. 

73.  Neptune  Ins.  Co.  v.  Montell,  8 
Gin  (Hd.)  228. 

74.  Coekey  v.  Hllne,  16  Md.  20O. 

75.  Tlaw  of  — fcWi'g'  see  supra  9 
162 

78.  Murphy  v.  Zaspel.  11  Ida.  145, 
14S.  81  P  301   [quot  Cycl. 

[a]  Is  Mohlgan.  (1)  under  a  stat- 
ute which  required  the  affidavit  to 
show  that  the  facts  sworn  to  exist- 
ed at  the  time  of  the  application  for 
the  writ,  an  affidavit  was  held  void 
which  was  sworn  to  on  a  day  pre- 
vious to  the  issulnfi:  of  the  writ 
(Fessenden  v.  Hill.  6  Mich.  242:  Wil- 
son V.  Arnold.  5  Mich.  98;  Drew  v. 
Dequlndre.  2  Dougl.  93).  (2)  and  It 
was  held  to  make  no  difference  that 
the  party  or  his  afrent  resided  at  a 
distance  from  the  office  of  the  clerk 
Issuing  the  writ,  and  that  the  affi- 
davit was  transmitted  to  the  clerk 
as  soon  as  practicable  by  the  usual 
course  of  mall  (Wilson  v,  Arnold,  5 
Mich.  98).     (3)  But  a  later  statute 

Erovtdea  that  the  affidavit  shall  not 
e  deemed  Insufficient  by  reason  of 
the  Intervention  of  a  day  between 
the  date  of  the  Jurat  and  the  Issu- 
ing of  the  writ,  and  when  the  person 
making  the  affidavit  resides  In  any 
other  county  in  this  state  than  that 
In  which  the  writ  of  attachment  Is 
to  Issue,  one  day's  time  for  every 
thirty  miles  of  travel,  by  the  usual 
post  route  from  the  residence  '  of 
such  person  to  the  place  from  which 
the  writ  shall  Issue,  shall  be  allowed 
between  the  date  of  such  Jurat  and 
the  IssuInK  of  the  writ.  Construing 
this  statute.  It  has  been  held  that 
the  time  does  not  begin  to  run  until 
the  expiration  of  the  day  on  which 
the  affidavit  Is  executed,  and  conse- 
quently the  writ  may  Issue  on  the 
day  after  the  Intervening  day.  Horton 
V.  Monroe.  98  Mich.  195.  57  NW  109. 

77,  Murphy  v.  ZaSpel.  11  Ida.  146, 
149,  SI  P  SOI  [quot  rvcl;  Sydnor  v. 
Chambers.    D.^ll.    (Tex.)    601.  But 


ceedings  may  be  upheld  notwithstanding  a  failure 
promptly  to  present  or  file  the  affidavit  where  it  is 
apparent  that  no  substantial  change  in  conditioo 
could  have  taken  place/^  or  the  delay  was  caused 
the  fact  that  affiant  resided  in  a  distant  jurisdic- 
tion." 

[$  244]   d.  Laches  of  Clerk  or  Other  Officer.  If 

plaintiff  has  observed  the  requirements  of  the  stat- 
ute, the  neglect  of  the  olerk  or  of  the  officer  ebai^ 
with  that  duty  to  place  the  affidavit  on  file,  as  re- 
quired by  law,  and  to  keep  it  on  file,  will  not  affect 
the  validity  of  the  proceedings,  where  no  injury  has 
been  caused  by  such  neglect.^"  The  failure  of  a 
clerk  to  indorse  on  the  petition  the  time  of  its  filing, 
does  not,  ipso  facto,  destroy  the  validity  of  attach- 
ment."* 


compare  Tonn  v.  Collins,  116  Md.  52, 
81  A  219  (holding  that  the  fact  that 
the  affidavit  on  which  an  attachment 
was  based  had  been  filed  In  an  at- 
tachment suit  between  the  same  par- 
ties a  year  previously,  and  with- 
drawn from  that  case  tor  use  In  the 
later  proceeding  did  not  affect  the 
validity  of  the  present  attachment, 
although  the  better  practice  would 
have  been  to  file  a  new  affidavit) ; 
Hsdden  v.  Llnvllle,  86  Md.  210,  38  A 
37.  900  (where  the  affidavits  were 
filed  several  months  before  the  ac- 
tion was  brought,  and  It  was  held 
that  a  statutory  provision  that  no  at- 
tachment should  Issue  without  an 
affidavit,  and  that  such  affidavit 
might  be  made  in  any  state  or  for- 
eign country  did  not  require  it  to  be 
made  at  or  near  the  time  of  Institut- 
ing the  suit):  Graham  v.  Bradbury, 
7  Mo.  281  (where  ^  lapse  of  several 
days  between  the  date  of  the  affidavit 
and  the  Jssue  of  the  writ  was  not 
held  sufficient  to  sustain  a  motion  to 
Quash). 

Ca]   aztont  of  delay  as  affsettar 

TtmmOr^^uch  delay  between  the 
several  steps  of  the  proceeding  as 
fairly  to  induce  ths  presumption  that 
the  process  of  the  court  Is  abused, 
or  used  oppressively,  or  that  the 
cause  of  the  attachment  may  not  be 
existent  when  the  writ  Is  sued  out, 
may  be  ground  for  setting  aside  the 
whole  proceeding.  Unless,  however, 
there  are  these  strong  features,  the 
propriety  of  the  proceedings  ought  to 
be  tested  by  plea  in  abatement,  on 
trial  of  which  the  question  is  wheth- 
er the  attachment  was  wrongfully 
sued  out  at  the  time  of  Its  Issuance; 
and.  If  the  condition  of  things  was 
changed  between  the  date  of  the  affi- 
davit and  the  issuance  of  the  attach- 
ment, defendant  could,  under  the  is- 
sue joined  upon  his  plea  In  abate- 
ment, avail  himself  of  the  altered 
condition  of  things  In  reference  to 
the  ground  of  attachment  as  set 
forth  In  the  affidavit.  McCIanahan 
V.  Brack.  46  Miss.  246. 

[b]  Wliat  Is  a  rsasonabl*  ttms  ds- 
psBds  on  the  circumstances  of  the 
case,  less  time  being  allowed  where 
the  affiant  lives  within  than  where 
he  lives  without  the  Jurisdiction  of 
the  court.  Foster  v.  Illlnski,  3  III. 
A.  346. 

[c]  -SUay  of  two  Asys. — The  fact 

that  an  attachment  affidavit  was 
made  In  one  county  two  days  before 
the  attachment  Issued  in  another 
county  does  not  necessarily  Invali- 
date it.  Kesler  v.  Lapham.  46  W.  Va, 
293.  S3  6K  289. 

[d]  A  laps*  of  four  days  between 
the  making  of  two  affidavits  as  to 
the  existence  of  the  causes  for  which 
the  writ  was  sought  did  not  vitiate 
the  proceeding.  Liewla  v.  Stewart.  02 
Tex.  352. 

[e]  A  dslaj'  of  OM  noBtt.  has 

been  held  fatal.  Sydnor  v.  Chambers. 
Dall.  (Tex.)  601. 

78.  Adnin.i  v.  Lockwood,  30  Kan. 
873.  2  P  626. 


[a]   mwrtratlOB^-^n  affidavit  of 

an  uniiald  debt  made  on  the  fifth  of 
a  month,  but  not  filed  until  the  six- 
teenth of  the  same  month,  was  sufD- 
clent  to  Justify  the  Issuance  of  the 
writ  on  the  latter  date,  the  presump- 
tion being  that  the  debt  remained 
unpaid.  O'Nell  v.  New  Tork,  etc 
Mln.  Co^  3  Nev.  141. 

Cb]  mmtOag  up  past  svMit  mm 
gnmad.— Where  an  affidavit  wa« 
sworn  to  eighteen  days  before  It  was 
filed  or  the  action  commenced,  the 
court  held  that  the  Intervening  time 
was  not  of  itself  so  great  as  neces- 
sarily to  compel  the  discharge  of  the 
attachment,  where  the  charge  In  the 
affidavit  was  of  some  fact  which, 
having  occurred,  was  not  subject  to 
change,  as  for  Instance,  an  allegation 
that  the  debt  was  fraudulently  con- 
tracted. Adams  V.  Lock  wood,  etc 
Co.,  30  Kan.  873,  2  P  626. 

79.  Wright  V.  Ragland.  IS  Tex. 
289  (where  the  aflldavlt  was  not  ffled 
until  twenty-four  days  after  It  bad 
been  made  by  a  nonresident  of  the 
state). 

80b  Hughes  V.  Stinnett  9  Ark.  tll; 
Beebe  v.  Morrell.  76  Mich.  114.  42 
NW  1119,  15  AmSR  288;  Augusta 
Bank  V.  Conrey,  18  Hiss.  667;  Uoore 
V.  aidley.  32  U.  C.  Q.  B.  233.  See 
also  Simpson  v.  Minor.  1  Riackf. 
(Ind.)  229.  But  see  Townsend  v. 
Sparks,  60  S.  C.  380.  27  SK  801 
(Where  the  clerk  placed  no  flle-mark 
on  the  affidavit,  but  delivered  It  to 
the  sheriff  and  did  not  have  it  In  his 
custody  again  until  after  the  expira- 
tion of  the  statutory  time  prescribed 
for  filing,  and  It  was  held  that  the 
affidavit  was  not  filed  within  the 
time  provided  for  by  law). 

[a]  rrssnmptlon.^ — The  Issue  of 
an  attachment  creates  a  presumption 
that  a  proper  affidavit  was  duly  filed, 
and  the  mere  fact  that  an  affidavit 
received  by  the  clerk  does  not  bear 
his  indorsement,  and  that  instea.d  of 
keeping  It  In  his  custody  he  attached 
It  to  the  writ,  with  which  It  was 
afterward  returned  to  him.  will  not 
affect  the  validity  of  the  procoodings. 
Beebe  v.  Morrell.  76  Mich.  114,  43 
NW  1119,  15  AmSR  288. 

[b]  VUtec  avBO  pro  tuno. — ^Where 
the  clerk  wrote  out  the  writ  on  the 
reverse  side  of  the  half  sheet  on 
which  the  affidavit  was  written  and 
delivered  It  to  the  sheriff,  who  kepi 
It  until  he  made  his  return  to  the 
writ.  It  was  held  that,  since  plaintiff 
had  complied  with  the  requisites  of 
the  statute  when  tie  made  the  affi- 
davit and  left  It  with  the  clerk.  It 
might  be  filed  nunc  pro  tune  on  a 
motion  made  by  him  on  the  trial. 
Hughes  V.  Stinnett.  S  Ark.  211. 

[c]  Omlsaloa  mmj  1m  omrsA  txr 
amendmsnt. — Simpson  v.  Minor.  1 
Blackf.  (Ind.)  229:  Brash  v.  Wiel- 
arsky.  36  HowPr  (N.  Y.)  2SS:  Catta- 
bury  V.  Douglass.  N.  Y.  Dally  Reg. 
Nov.  5,  1883;  Pin  son  t.  Klrsh.  4t 
Tex.  26. 

81.   Green  v.  Preston.  7  Ky.  Op. 

G29. 


For  later  easas,  ASTSlopmsnto  and  ohaaffsa  In  the  law  see  cumulative  Annotations,  same  title.^se  and  note  number. 
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ATTACHMENP 


[6C.J.]  151 


245]  8.  Variance—a.  Between  Affidavit  and 
Pleading.  The  eause  of  action  alleged  in  the  affi- 
davit should  be  consistent  with  that  stated  in  the 
complaint  or  declaration,^^  and  a  snbstuitial  va- 
riance between  the  statements  of  the  affidavit  and 
the  complaint  or  declaration  as  to  the  amount  of  the 
claim  may  be  fatal.^  But  a  slight  variance  between 
the  affidavit  and  the  declaration  or  complaint  in 
stating  the  amount  of  the  indebtedness  claimed,^* 
or  a  daim  in  the  pleading  of  an  amount  greater 
or  even  in  some  cases  less  ^'  than  that  alleged  in 
the  affidavit  will  not  ordinarily  vitiate  the  proceed- 
ings, especially  where  the  Bum  olaimed  can  be  ascer- 
tained by  computation,"'  and  the  dissolution  of  an 
attachment  has  been  refused  vrhexe  the  affidavit 


end  petition  claimed  a  lai^r  amount  than  the  bill 
of  items  annexed  to  the  petition.^  An  objection 
for  a  variance  curable  by  amendment  cannot  be 
made  for  the  first  time  in  the  appellate  court.*' 

246]  b.  Between  Affidavit  and  Evidence. .  A 
sl^ht  discrepancy  between  the  amount  claimed  in 
an  affidavit  for  attachment  and  the  amount  shown  to 
be  actually  due  will  not  vitiate  the  proceeding;'" 
but  an  affidavit  for  attachment  on  one  ground  can- 
not be  sustained  by  proof  of  the  ezutenee  of  another 
ground." 

247]  9.  Defects  and  Objectioiffl— a.  In  Oen- 
eraL  Mere  informalities,  defects,  or  clerical  errors 
or  misprisions  in  affidavits  for  an  attachment  which 
do  not  prejudice  snbstantial  rights  may  be  digre- 


■a.  Cross  v.  Blchsrdson.  2  Mart. 
N.  8.  (La.)  823:  Deerlnfr  v.  Collins, 
38  Ho.  A.  80;  Lon^year  v.  Mlnnosota 
Lumber  Co.,  108  Mich.  646,  C«  NW 
5«7;  Ballard  v.  Great  Western  Min., 
etc  Co.,  S»  W.  Va.  3»4.  1»  BE  610. 
Thus,  a  writ  of  attachm«nt  was  held 
Improperlr  Issued  wh«re  complaint 
sought  the  cancellation  of  a  deed  for 
fraud,  while  the  affidavit  alleged  that 
defendants  were  Indebted  on  an  Im- 
pll^  contract  for  the  return  of  mon- 
ey and  property  on  rescission  of  the 
contract.  Ralphs  v.  Bruns,  22  Cal. 
A.  163.  133  P  997. 

[a]  lammslatMUT  between  the 
claim  In  an  aRIdavlt  for  an  attach- 
ment and  the  demand  In  the  declara- 
tion constitutes  a  fatal  variance. 
Simmons  v.  Simmons,  66  W,  Va.  fiS, 
48  BE  83S,  107  AmSR  890,  8  AnnCos 
184. 

[b]  IK  Vew  ToA  where  different 
Inferences  can  be  drawn  as  to  the 
nature  of  the  cause  of  action  stated 
In  the  oomplaint.  that  inference 
vhlch  will  support  rather  than  de- 
stroy the  action  or  remedy  sougrht 
wUl  be  made.  Foote  v.  Fxoulke,  66 
App.  DIT.  617,  67  NTS  868. 

[c]  Tarlaaoe  la  favor  of  defend- 
ma*. — If  the  discrepancy  between  the 
affidavit  and  the  other  papers  In  the 
salt  Is  In  favor  of  defendant.  It  can- 
not be  aealt^ned  for  error  by  him. 
Teasler  v.  Crowley,  16  Nebr.  869,  20 
NW  264. 

[dl  neadlBfTs  and  attdavlts  keld 
consistent. — (ij  There  Is  no  variance 
between  a  declaration  alleging  a 
breach  of  warranty  as  a  basis  of  the 
action  and  an  affidavit  alleging  as  a 
cause  of  action  "that  the  defendant 
fraudulently  Incurred  the  obligation." 
Hambrlch  v.  Wllklns.  65  MIsb.  18,  8 
S  87.  7  AmSR  681.  (2)  A  petition  in 
attachment  alleging  that  defendant 
represented  to  plaintiffs  that  he  was 
the  owner  of  two  notes,  mentioned  in 
a  Bectirlty  obligation  to  them,  when 
In  fact  he  had  assigned  them,  which 
representation  Induced  them  to  ad- 
vance him  the  money  sued  for,  har- 
monises with  the  affidavit,  stating 
that  the  debt  was  due  for  property 
obtained  under  false  pretenses.  Co- 
hen V.  Grimes,  18  Tex.  Civ.  A.  3Z7, 
45  sw  2ie. 

fe]  OomfDslon  la  eotoglalnb— ^n 
aaida.vit  setting  forth  that  plaintiff 
has  sustained  damages  to  an  extent 
named  because  of  breach  by  defend- 
ant of  a  certain  contract,  and  that 
defendant  Is  a  nonresident,  shows 
plaintiff  entitled  to  a  writ  of  attach- 
ment, under  Code  Civ.  Proc.  (1902)  ! 
248,  where  the  complaint  states  a 
cause  of  action  for  breach  of  con- 
tract as  set  forth  in  the  affidavit, 
although  the  facts  are  mixed  up  with 
allegations  appropriate  to  a  differ- 
ent canee  of  action.  Fleming  v, 
Byrd,  78  S.  C.  20.  fifi  PK  9fi5. 

[f]  SUr«rene«  In  respect  to  QUsn- 
tnm  of  Osscrlptlve  matter. — A  mere 
difference  between  the  declaration 
and  affidavit  In  respect  to  the  quan- 
tnm  ot  descriptive  matter  pertaining 
to  the  cause  of  action,  both  being  In 


perfect  agreement  as  far  as  such 
matter  Is  set  forth,  does  not  consti- 
tute Inconsistency  or  a  variance, 
such  as  will  vitiate  the  attachment. 
Duty  V.  Sprinkle,  64  W.  Va.  89,  «0 
BE  882. 

[g]  AlBdavlt  suKlolent  aa  to  some 
on^  of  oansea  of  action. — The  at- 
tachment Is  not  affected  by  the  fact 
that,  although  the  complaint  sepa- 
rately states  several  distinct  causes 
of  action,  the  affidavit  Is  sufficient  as 
to  some  of  them  only.  Wilson  v. 
Barbour,  21  Mont.  176,  53  P  316. 

[hi  Data  of  Instnuaent. — ^An  affi- 
davit in  attachment  la  not  insuffi- 
cient, on  the  ground  that  It  was  filed 
with  an  original  petition  setting 
forth  the  Instrument  sued  on  with  a 
different  date  from  that  appearing  In 
the  amended  petition,  where  the  in- 
strument set  forth  in  the  amended 
petition  was  substantially  in  form 
the  same  as  that  referred  to  In  the 
original  petition.  Orlopp  v.  Schuel- 
ler,  26  Oh.  Clr.  Ct.  127. 

[I]  dmiplalBt  and  afldavtt  sworn 
to  ctt  MM*  Oaj^That  the  oomplaint 
In  an  action  in  which  an  attaohtnent 
la  Issued  and  the  affidavit  were 
sworn  to  on  the  same  day  cannot  be 
held  to  require  that  they  shall  be 
considered  together  and  the  com- 
plaint to  control  If  there  Is  any  va- 
riance between  It  and  the  affidavit  as 
to  the  grounds,  for  such  matters  are 
foreign  to  the  complaint,  and  if  In- 
serted will  be  treated  as  surplusage, 
and  be  given  no  controlling  effect 
over  the  affidavit,  Hemml  v.  Grover, 
18  N,  T>.  578.  120  NW  561, 

rJl    ICode  of  obJeetloB  (1)  If  the 

affidavit  and  attachment  disclose  one 
cause  of  action  and  plaintiff  declares 
on  substantially  a  different  cause,  the 
variance  may  be  pleaded  In  abate- 
ment <Wrlght  V.  Snedecor,  46  Ala. 
92),  (2)  but  cannot  be  taken  advan- 
tage of  by  demurrer  (Odom  v,  Shack- 
leford,  44  Ala.  S31). 

83.  Ralphs  V.  Bruns,  22  Cal.  A. 
163,  133  P  997;  Browning  v.  Pasquay. 
35  Md.  294;  Moore  v.  Kaufman  First 
Nat.  Bank.  82  Tex.  537.  18  BW  657; 
joiner  v.  Perkins,  69  Tex.  300:  Moore 
v.  Cortey.  <Tex.  A.)  16  SW  787: 
Simmons  v.  Simmons,  66  W.  Va.  6B, 
48  SB  SS8,  107  AmSR  890  and  note, 
8  AnnCas  184  and  note.  But  com- 
pare Hughes  V.  Foreman,  78  III.  A. 
460  (holding  that  In  attachment  suits 
no  advantage  can  be  taken  of  a  va- 
riance between  the  declaration  and 
the  affidavit  In  the  amount  of  dam- 
apes  stated,  except  where  the  dec- 
laration counts  upon  a  different  cause 
of  HCtfon  from  that  stated  in  the  af- 
fidavit). 

84.  Boone  v.  Savage,  14  La.  169; 
Steuart  v.  Chappell,  98  Md.  B27.  57 
A  17;  Grotte  v.  Nagle.  50  Nebr.  863, 
69  NW  973:  Hall  v.  Parry,  EB  Tex. 
Civ.  A.  40,  118  RW  B61.  But  com- 
pare Sanger  v,  Texas  Gin,  etc.,  Co., 
(Tex.  Civ.  A.)  47  SW  740  (holding 
that  a  variance  in  the  petition  and 
the  affidavit  for  attachment  In  the 
amount  claimed,  although  small,  la 
fatal  to  the  writ). 


85.  Ark. — Heard  v.  LKJwry,  5  Ark. 
522, 

Cal. — De  Leonls  v.  Etchepare,  120 
Cal.  407,  52  P  718;  O'Conor  v.  Roark, 
108  Cal,  173.  41  P  465. 

Ga.— Moore  v,  Harlan.  37  Ga.  628. 

tnd. — Henrle  v.  Sweasey,  6  Blackf. 
336. 

Tex. — Evans  v.  Lawson,  64  Tex. 
199;  Stewart  v.  Heldenhelmer,  66  Tex. 
644;  Smith  v.  Mather,  (Civ.  A.)  49 
SW  257:  Aultman  v.  Smyth.  (Civ. 
A.i  43  SW  932. 

Wis. — t-athrop  v.  Snyder,  16  Wis. 
293. 

[a]  IUust3«tlon^That  the  affida- 
vit states  the  amount  to  be  two  dol- 
lars less  than  the  petition  Is  not  a 
material  variance.  White  I>ay  Fur- 
niture Co.  V.  Dallas  First  State  Bank, 
(Tex,  Civ.  A.)  114  SW  1169. 

[b]  Tallnre  to  «i*<w  I  n  I  area  t 
(1)  where  the  affidavit  differs  from 
the  oomplaint  and  writ.  In  tliat  It 
does  not  claim  Interest  from  a  cer- 
tain date  upon  the  amount  of  Indebt- 
edness, there  is  no  substantial  vari- 
ance. O'Conor  v.  Wltherbr,  112  C^al. 
88,  44  P  805.  68  AmSR  156;  O'Conor 
V.  Roark,  108  Cal.  178,  41  P  465.  (2) 
It  la  no  ground  for  quaahlng  an  at- 
tachment that  the  affidavit  for  the 
writ  of  attachmsnt  states  the  amoullt 
due  as  a  certain  sum,  while  the  pe- 
tition is  for  such  sum  and  Interest 
from  the  time  it  was  due,  the  attach- 
ment bond  being  in  double  the 
amount  of  Indebtedness  sworn  to  in 
the  affidavit  to  be  due.  Elrod  v. 
Rice,  (Tex.  Civ.  A.)  99  SW  733. 

f  cj  Interest  and  costs* — The  valid- 
ity of  an  affidavit  which  states,  in 
addition  to  the  amount  of  the  debt, 
the  rate  of  interest  thereon  and  the 
time  that  It  has  been  running.  Is  un- 
affected by  a  request  In  an  accom- 
panying petition  that  the  writ  issue 
for  the  amount  of  the  debt,  interest, 
and  costs.  Piggott  v.  Schram,  64 
Tex.  447. 

86.  Grotte  v.  Nagle,  60  Nebr.  863, 
69  NW  973. 

87.  Hall  v.  Parry,  55  Tex.  Civ.  A, 
40.  118  SW  561;  Rogers  v.  East  Line 
Lumber  Co..  11  Tex.  Civ.  A.  108,  33 
SW  312. 

B8.  Donnelly  v.  Elser.  69  Tex.  282, 
6  BW  663. 

89.  Zelgler  v.  Cox,  63  111.  48. 

[a]    After  jnOgvent  by  defsalt.  In 

an  action  commenced  by  attachment, 
a  variance  between  the  affidavit  and 
the  complaint  aa  to  the  amount  of 
the  debt  claimed  Is  not  available  on 
error.  Decatur,  etc..  Impr.  Co.  v. 
Oass,  97  Ala.  624.  12  S  41. 

90.  Grotte  v,  Nagle,  50  Nebr.  363, 
69  NW  973;  Byrne  v.  Lake  Charles 
First  Nat.  Bank,  20  Tex.  Civ.  A.  194, 
49  SW  706. 

91.  Brooks  v.  Hutchinson.  122  Ga. 
838,  50  SE  926  (holding  that  In  an 
attachment  on  the  ground  that  the 
debtor  was  actually  removing  with- 
out the  limits  of  the  county,  evidence 
showing  that  the  debtor  had  left  the 
county  and  established  his  residence 
in  another  wUl  not  sustain  a  verdict 
for  plaintiff). 
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gaxded,"  and  an  inBoflEleient  affidavit  will  not  affect 
the  right  of  recovery  in  the  action  in  which  it  was 
iasned,"'  or  the  rights  of  other  creditors  whose  pro- 
ceedings are  regular  and  who  have  come  in  under 
an  attachment  issued  on  a  defective  affidavit."* 
Where,  however,  the  defect  is  jurisdictional,  the  at- 
tachment and  all  proceedings  subsequent  thereto  are 
void.*'  An  attachment  is  not  subject  to  general 
demurrer  where  it  contains  one  valid  ground,  al- 
though it  contains  an  invalid  ground."^ 
Effect  of  statute  making  affidavit  sufficient  erl- 

9S.    U.  S. — Ludlow  V,  RatnMy,  11 
Wall.  581,  20  L.  ed.  216. 

Ark. — Huffbes  v.   Martin,   1  Ark. 

386. 

Oa. — Buchanan  v.  Sterling,  tt  Ga. 

227. 

Ind. — U.  S.  CapBule  Co.  v.  Tsaacfl, 
23  Ind.  A.  533.  56  NE  832:  Fairbanks 
v.  XK>rlg,  4  Ind.  A.  461,  29  462. 

Kan. — Pergiuon  v.  Smith,  10  Kan. 
396. 

I«a. — Citlienr  Bank  v.  Hanoot^  16 
La.  Ann.  41. 

Md.— De  Bebian  v.  Oola.  64  Md.  262, 
21  A  STB;  Foran  Johnson,  68  Md. 
144. 

Mich. — Qrover  v.  Buck,  34  Mich. 
619. 

Mo. — Harvey  v.  Wlckham,  23  Mo. 
112;  Llvengood  v.  Shaw,  10  Mo.  273. 

Mont. — Cope  v.  Upper  Missouri 
Min..  etc.,  Co.,  1  Mont.  B8. 

Nebr. — ^Horkey  v.  Kendall.  63  Nebr, 
622,  73  NW  953,  68  AmSR  623;  VHilp- 
ple  V.  Hill,  36  Nebr.  720,  66  NW  227, 
38  AmSR  712,  20  LRA  313. 

N.  T.— Bascom  v.  Smith.  31  N.  Y. 
695;  Bendure  v.  Bidwell,  82  Misc.  33, 
143  NTS  97;  Vogelman  v.  Lewlt,  48 
Misc.  625,  96  NYS  207;  Barton  v. 
Saalfleld.  1  HowPrNS  276.  .See  also 
Ross  V.  Wigs.  6  NTClvProc  268  note; 
Bean  v.  Tonnele,  1  NYCivProc  33. 

N.  C— Luttrell  V.  Martin.  112  N. 
C.  693.  17  8E  573;  Skinner  v.  Moore. 
19  N.  C.  138.  30  AmD  155. 

N.  D, — HllblBh  V.  Asada.  19  N,  D. 
684,  125  NW  556. 

Tex. — Kennedy  v.  Morrison,  31  Tex. 
207;  Corrlran  v.  Nichols,  6  Tex.  Civ. 
A.  26,  24  SW  962. 

W.  Va.— Outman  v.  Vlrgfaila  Iron 
Co..  5  W.  Va.  22. 

Wis.— Spits  V.  Mohr.  86  Wis.  387, 
67  NW  41;  Trowbridge  v.  Slckler,  42 
Wis.  417. 

"This  court  has  repeatedly  held 
that  the  principle  that  Judicial  pro- 
ceedings which  are  amendable  are 
not  void  Is  applicable  to  attachment 
affldavltB.  Burnett  v.  McCluey,  92 
Mo.  230 ;  Donnell  v.  Byern,  80  Mo. 
332;  Hardin  v.  Lee,  61  Mo.  241.  An 
affidavit  for  an  attachment  which  Is 
defective  in  a  matter  which  Is  amend- 
able is  not  void,  but  simply  voidable 
by  the  proper  motion  made  In  the 
attachment  suit."  Avery  v.  Good,  114 
Mo.  290.  296.  21  SW  815. 

[al  ninstxmtlons. — (1)  Where  the 
affidavit  was  required  by  statute  to 
allege  that  defendant  was  justly  In- 
debted to  plaintiff  "In  a  sum  exceed- 
ing fifty  dollars."  and  that  the  sum 
should  be  specified.  It  was  held  that 
an  allegation  that  defendant  was  in- 
debted to  plaintiff  in  the  sum  of 
three  hundred  dollars  was  sufficient 
without  the  insertion  of  the  words 
"in  a  sum  exceeding  fifty  dollars." 
Hughes  V.  Martin,  1  Ark.  386.  (2> 
An  affidavit  will  not  be  vitiated  for 
the  omission  of  the  word  "is."  where 
an  intention  to  allege  that  defendant 
Is  indebted  is  manifest.  Buchanan  v. 
Sterling,  63  Oa.  227.  (3)  Under  a 
statute  requiring  the  affidavit  to  state 
that  defendant  Is  "In  some  manner 
about  to  dispose  of  his  property." 
etc.,  the  omission  of  the  words  "in 
some  manner"  was  held  not  fatal  to 
the  affidavit.  Drake  v.  Hager,  10 
Iowa  556.  (4)  Where  the  statute 
authorized  an  attachment  when  de- 
fendant "Is  about  to  convey  {etc.]  so 
as  to  defraud,  hinder,  or  delay  hts 


deuce.  If,  by  statate,  the  affidavit  is  made  suffi- 
cient evidence  of  the  tacts  therein  stated,  its  tniLb 
cannot  be  called  in  question,  defendant  being  eon- 
fined  to  his  remedy  on  the  bond."' 

248]  b.  Who  May  Object  If  the  defects  con- 
sist of  mere  informalities  or  irr^ularities,  the  pro- 
ceedings are  r^arded  as  voidable  at  the  instance  of 
a  party  only  and  not  void."^  Hence,  if  the  affidavit 
is  sufficient  to  confer  jurisdiction,  it  can  only  be 
attacked  directly  and  not  collaterally  in  another  pro- 
ceeding, or  by  a  person  who  is  not  a  party  to  tb« 


creditors,"  an  afildavit  alleging  that 
defendant  was  "about  to  convey  his 
property  so  as  to  hinder  or  delay  his 
creditors,"  was  held  sufficient  with- 
out the  use  of  the  word  "defraud." 
Curtis  V,  Settle,  7  Mo.  463.  (5)  An 
affldavlt,  made  under  a  statute  per- 
mitting an  attaehment  to  issue  In 
certain  oases  on  Sunday,  which  states 
that  it  will  be  too  late  to  acquire  a 
lien  "upon"  said  writ  to  wait  until  a 
subsequent  day  Is  a  substantial  com- 
pliance with  the  statutory  require- 
ment that  in  such  cases  it  must  be 
shown  that  it  will  be  too  late  for  the 
purpose  of  acquiring  a  lien  "by"  said 
writ,  etc.  Levy  v.  Elliott,  14  Nev. 
435.  (6)  Where  plaintiff's  afildavit  In 
support  of  an  attachment  alleged 
that  the  goods  sold  to  defendant,  for 
which  plaintiff  claimed  defendant 
was  indebted  to  him,  were  sold  Sep- 
tember 2,  1905,  but  the  affidavit  was 
verified  June  6,  1906,  the  date  of  the 
sale  was  a  mere  clerical  error,  leav- 
ing the  affidavit  without  an  allegation 
of  time  when  the  goods  were  sold, 
which  was  unnecessary.  Vogelman  v. 
Lewit,  48  Misc.  625.  96  NTS  207.  (7) 
The  court  should  disregard  a  clerical 
error  in  an  afildavit  for  attachment, 
whereby  the  word  "plalntlfT*  Instead 
of  "defendant"  was  used  In  reciting 
the  ground  of  nonresldence.  Hllblsh 
V.  Asada,  19  N.  D.  684,  125  NW  556. 
(8)  The  use  of  the  plural  for  the 
singular  does  not  Invalidate  the  affi- 
davit. Wela  V.  Chipman,  3  Tex.  Civ. 
A.  106,  22  SW  226.  <9)  A  mistake 
In  the  venue  of  the  affldavlt  is  not 
sufficient  ground  for  dissolving  the 
attachment.  Livingston  v.  Coe.  4 
Nebr.  379.  (10)  That  an  atUchment 
affidavit  was  written  on  a  printed 
form  containing  the  name  "Corpora- 
tion Court,"  instead  of  "Court  of  Law 
and  Chanceryi"  at  the  top  of  the  pa- 
per did  not  invalidate  the  affidavit, 
where  such  mistake  was  not  repeated 
elsewhere  in  the  paper  and  the  clerk 
certified  that  the  affidavit  was  filed 
in  the  court  of  taw  and  chancery. 
Bernard  v.  McClanahan.  115  Ta.  463, 
79  SE  1059. 

Cb]  Blight  vnanbstantlal  varlaBO* 
of  an  affidavit  for  an  attachment 
from  the  declaration  In  the  action, 
respecting  the  nature  of  the  demand 
sued  on,  is  not  available  as  ground 
for  quashing  the  attachment.  Duty 
V.  Sprinkle,  64  W.  Va,  39,  60  SE  882. 

[c]  Xdan  oreated  by  defeotlve  af< 
fldavit, — An  affldavlt  defective  In  not 
stating  the  nature  of  the  indebted- 
ness, the  residence  of  defendant,  or 
that  his  residence  could  not  be  found, 
may  create  a  valid  Hen.  Hogue  v. 
Corbit.  156  III.  640.  41  NE  219,  47 
AmSR  232. 

(dl  If  the  erldenoe  on  Uie  hearing 
snv^lSB  Of  defects  In  the  affldavlt  it 
will  be  sufficient  where  the  motion 
to  quash  is  not  made  upon  plaintilTs 

Japers.  Hodson  v.  Tootle.  28  Kan. 
17. 

[e]  OostnUUctoTT  statMBisnta  ma  to 
maturity  of  debt.— If  facts  showing  a 
present  Indebtedness  are  stated,  the 
affidavit  will  not  be  vitiated  by  an 
allegation  that  defendant  will  be  In- 
debted. McCartney  v.  Huntsvllle 
Branch  Bank.  3  Ala.  709. 

[  f  ]  An  admission  by  defendant 
in  an  affldavlt  In  support  of  a  mo- 
tion to  vacate  the  attachment,  as  to 
his  residence,  cures  any  Insufficiency 


In  the  proof  given  by  plaintiff  as  to 
defendant's  residence.  Vogelman  T, 
Lewit,  48  Misc.  625,  »«  NTS  207. 

Informalities  or  oIsMoat  vmlinkm 
In  statement  as  to  fnmdnlnt  xmuv- 
al,  OisposltloB,  ov  ooBoMlnuBt  of 
promrty  see  supra  {  217. 

nrpluaga  wHI  aot  tsraUdata  the 
sSdavlt  see  supra  f  163. 

83.  Elliott  v.  Mitchell,  3  Greene 
(Iowa)  237. 

[a]  Jarlsdletlon  la  aoavlMd  over 
property  seized  under  a  writ  of  at- 
tachment, although  the  affidavits  in 
support  of  the  writ  are  defective. 
Hayes  v.  Conger,  36  App.  <D.  C.)  20!. 

(bl  Wlier*  there  Is  bo  ssTTloe  of 
process  or  appesjanee.  and  the  sets- 
ure  of  property  of  defendant  Is  the 
foundation  of  Jurisdiction,  defective 
or  Irregular  affidavits  for  attach- 
ment do  not  make  the  suit  one  with- 
out Jurisdiction,  if  the  court  has  Ju- 
risdiction In  cases  of  that  clasa 
Miller  V.  White.  46  W.  Va.  67,  S8  8K 
3S2,  76  AmSR  791  and  note. 

M.    Taylor  v.  Elliott,  61  Ind.  875. 

SB.  Ark. — Delano  v.  Kennedy.  5 
Ark.  467. 

Cel.— Hlsler  v.  Carr.  84  Cal.  641. 

Md.— Halley  v.  Jackson.  48  Md.  2G4. 

Mich. — Langtry  v.  Wayne  CIr. 
Judges,  68  Mich.  451,  36  NW  211,  13 
AmSR  358:  Borland  v.  Kingsbury.  66 
Mich.  6»,  31  NW  620. 

Tenn. — Willey  v,  Rlorden.  2  Bast 
237:  Lillard  v.  Carter,  7  Heiak.  604: 
Sullivan  v.  Pugate.  1  Helsk.  20:  Ma- 
ples V.  Tunis.  11  Humphr.  108,  61 
AmD  770.  See  also  HcBlwee  v.  Steet- 
man,  (CIl  A.)  88  SW  276. 

Tex. — Sydnor  v.  Quambera,  DaU. 
601. 

Wis. — ^Blackwood  v.  Jone*.  17  'Vni. 

468. 

[a]  An  affidavit  wUoh  states  as 
grounds  whatever  for  the  Issuance  of 
the  writ  Is  void,  and  all  proceedings 
based  thereon.  Including  the  writ  and 
the  levy  thereunder,  and  a  replevy 
bond  given  by  defendants,  are  abso- 
lutely void.  Wood  v.  Bailey,  77  Miss. 
815.  27  S  1001. 

[b]  The  omission  of  the  word 
"not"  from  the  statutory  allegation 
in  an  affidavit  for  attachment  that 
defendant  is  a  nonresident,  and  has 
not  resided  in  the  state  for  more  than 
one  month  next  preceding  the  date  of 
the  affidavit,  rendered  the  affidavit 
void.  Freer  v.  White,  91  Mich.  74. 
51  NW  807. 

96.  Cleveland-Manning  Piano  Co. 
V.  Stewart.  15  Ga.  A.  657.  84  SE  174. 

97.  Mandel  v.  Peet,  18  Ark.  ISff; 
Taylor  v.  Rlcards,  9  Ark.  378. 

98.  Ala. — Parmer  v.  Ballard,  t 
Stew.  326. 

111. — Moore  V.  Mauek.  79  m.  S91. 
Iowa. — State   v.    Foster,    10  Iowa 
435. 

Ky. — Farmers  Nat.  Bank  v.  I^an- 
caster  Nat.  Bank.  4  KyL  461. 
N.  T^— Oar  V.  van  Hoesen,  SC  Hun 

316. 

N.  D.—Hllbish  V.  Asada.  19  N.  D. 
684,  126  NW  SS6. 

Wash. — Nesqually  Mill  Co.  v.  Tay- 
lor. 1  Wash.  T.  1. 

[a]  Abatement  by  dsfendamt. — (l) 
An  attachment  Issuing  without  the 
affidavit  required  by  law  will  be 
abated  on  the  plea  of  the  defendant 
(Wright  V.  Smith,  66  Ala.  646):  (S) 
and  of  the  defendant  alone.  Jonea 
V.  Pope,  6  Ala.  154. 


For  latw  wgeSf  Oemopmmts  and  elHWfW  in  the  law  see  cumulative  Annotations,  same  tttle,^ 
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action." 

249]  c.  Time  of  Taking.  Unless  otherwise 
provided,  objections  for  insufficiency  to  confer  ju- 
risdiction  may  be  made  at  any  stage  of  the  proceed- 
ings;^ bat  if  the  statute  requires  defendant  to  ap- 
pear and  plead  before  he  can  except  to  the  suffl- 
cieney  of  the  affidavit,  exceptions  taken  before  be 
pleads  are  premature.'  Objections  to  the  affidavit 
for  irregularities  cannot  be  raised  for  the  first  time 
on  appeal.'  After  issue  made  and  trial  begun  upon 
the  merits  of  a  case,  it  is  too  late  for  an  objection 
to  the  petition  for  want  of  verification.* 

[$  250]  d.  Mode  of  Taking.  There  is  no  rule  of 
general  application  respecting  the  mode  of  object- 
ing. In  some  jurisdictions  objection  is  taken  by 
plea  in  abatement;*^  while  in  others  the  proceeding 
is  by  a  motion  to  quash,"  or  to  dissolve  the  attach- 


ment.^ But  alleged  defects  will  not  be  considered 
on  mandamus,^  nor  can  the  sufficiency  of  the  facts 
stated  be  tested  by  demurrer  to  a  petition  contain- 
ing similar  statements."  If  the  affidavit  in  an  ac- 
tion commenced  by  attachment  alleges  a  cause  of 
action  as  for  a  trespass  to  land,  and  the  complaint 
is  for  conversion,  demurrer  will  not  lie,  but  a  sum- 
mary application  to  set  the  declaration  aside  should 
be  made.'*^  It  is  not  proper  to  strike  out  statements 
in  the  affidavit  because  they  are  immaterial  or  dis- 
close no  ground  for  attachment." 

AppeaL  Where  judgment  was  rendered  by  de- 
fault, the  want  of  a  sufficient  affidavit  can  be  taken 
advantage  of  on  appeal.^  ^  So  also,  if  there  is  enough 
in  the  affidavit  to  give  the  court  jurisdiction,  and 
it  errs  in  granting  an  attachment,  the  remedy  is  by 
appeal.^^    While  on  the  other  hand,  if  the  affidavit 


M.  U.  S. — Matthews  v.  Densmore, 
101  U.  S.  SIC.  S  set  126.  27  L.  ed.  912 
[rev  4S  Mich.  4«1.  S  NW  6691;  OrafT 
T.  Loulfl,  71  Fed.  691  (oonstrulng  Ne- 
biHBka  statute). 

Cftl. — ^Harvey  v.  Foster.  ff4  C^l.  296, 
30  P  849:  Frldenberir  v.  Ptersoo,  18 
Cal.  152.  79  AmD  162  and  note. 

111. — Moore  v.  Mauck,  79  111.  391. 

La. — Clamagran  v.  Bucks,  4  Mart. 
N.  8.  487.  18  AmD  185. 

Nebr.— Horkey  v.  Kendall,  53  Nebr. 
S22,  73  NW  963,  68  AmSR  623. 

N.  J. — Rufwell  T.  Work,  3E  N.  J.  Z<. 
316;  Weber  v.  WelUiitK.  IS  X.  J.  Bq. 
441. 

N.  Y. — Bascom  t.  Smith,  81  N.  T. 
595;  Rogrers  v.  tngersoll,  103  App. 
Dlv.  490.  93  NTS  140  [afT  185  N.  T. 
592  mem.  78  NE  1111  mem];  Brown  v. 
Outhrie,  39  Hun  29;  Carr  v.  Van 
Hoesen,  26  Hun  316;  Isham  v.  Ketch- 
urn,  46  Barb,  43;  Matter  of  Orlswold, 
13  Barb.  412;  Morgan  v.  Avery,  7 
Barb,  6&6 ;  McBlane  v.  Speelman,  6 
NYCItPtoc  401;  MtUer  v.  Brlnkerhoff. 
4  Den.  118,  47  AmD  342. 

N.  C. — Splllman  v.  Williams,  91  N. 
C.  483;  Skinner  v.  Moore,  19  N.  C. 
13S.  30  AmD  156. 

Pa.— BiningB  Russell,  23  Fa.  189, 
62  AmD  380. 

Tex. — Berelll  v.  Warner,  K  Tex. 
Civ.  A.  445,  27  8W  17. 

W.  Va. — Miller  v.  Whft^  46  W.  Va. 
■7.  S3  SB  332.  76  AmSR  791;  Hall  V. 
B»n,  12  W.  Va.  1. 

See  Hadiaonvflle  Bank  Lee,  1 
Tenn.  Ch.  A,  111, 

[a]  Am  aflUavit  wUA  la  vood  ob 
its  face  cannot  be  attacked  col- 
laterally except  for  fraud  or  col- 
lusion. Barth  v.  Bumham,  105  Wis. 
648,  81  NW  809. 

(oj  iBfomaUtles,  Irreffalarttles,  or 
elerle*!  errors  or  omissions  (1)  in 
the  affidavit  do  not  authorise  a  col- 
lateral attack  on  the  proceedings 
(Horkey  v.  Kendall.  63  Nebr.  522,  73 
NW  963.  68  AmSR  623).  (2)  or  on  the 
Judgment  therein  (Splllman  v.  Wil- 
llsms.  91  N.  C.  483). 

[c]  As  ob]e<AIoa  based  on  tbe  lack 
of  a  Tsnne  to  the  atfldavit  will  not  be 
entertained  In  a  collateral  action. 
Arery  v.  Good,  114  Mo.  290.  21  SW 
815;  Crowell  v.  Johnson,  2  Nebr.  146, 

idl  An  afidavit  which  does  not 
state  taie  nature  of  the  Indebtedness 
iff  not  void  but  merely  voidable,  and 
cannot  be  called  in  question  In  a  col- 
lateral action.  Ho^ue  v.  Corblt.  166 
ni.  540.  41  NK  219,  47  AmSR  232, 

[el  Vse  of  -plalntU"  (or  'defend- 
ant.''— An  irreKularlty  in  an  aflldavlt 
for  attachment,  consisting  of  the  use 
Of  the  word  "plalntifT'  instead  of 
*Mefendant"  In  recltltia  the  statu- 
tory ground  of  nonreaidenee,  being 
earable  by  amendment,  could  not  be 
orged  by  an  Intervener.  Hllblsh  v. 
Asada,  19  N.  D.  684.  125  NW  S58. 

[D  Where  defendant  In  attaoh- 
usnt  rMderled  the  property  and  sold 
It,  another  attaching  creditor,  who 
never  acquired  any  lien  or  rlRht  to 
the  property  levied  on  and  replevied. 


could  not  question  Irrefrularltles  In 
the  other  attachment.  Haas  t.  Cook, 
<AIa.)  41  S  781. 

lei    In  the  absence  of  frand  or 

ooUusion  (1)  no  objection  on  account 
of  Irregrularltiea  can  be  raised  by  a 
stranger  to  the  suit  (Scrivener  V, 
Diets.  68  Cal.  1.  8  P  609;  Harvey  v. 
Foster,  64  Cal.  296.  SO  P  849;  L.eppel 
V.  Beck.  3  Colo.  A.  890,  31  P  185; 
Moresl  v.  Swift,  15  Nev.  215;  Russell 
V.  Work,  35  N.  J.  L.  316;  Stelnam  v. 
Qahwller,  (Tex.  Civ,  A.)  30  SW  472. 
Compare  Eiverett  v.  Carleton,  85  Me. 
397,  27  A  265),  (2)  even  thoueh  he 
IB  a  creditor  of  defendant,  and  Issues 
and  levies  an  attachment  on  the  same 
property  subsequently  (Kirkman  v, 
Patton.  19  Ala.  82;  Fridenberg  v. 
Plerson.  18  Cal,  152,  79  AmD  162  and 
note;  Ex  p.  Perry  Stove  Co.,  43  8.  C, 
176.  20  SE  980). 

[nl  A  sale  of  land  In  attachment 
proceedings  based  upon  an  affidavit 
which  describes  the  debt  and  demand, 
but  fails  to  state  "that  It  is  a  just 
claim,"  cannot  be  collaterally  at- 
tacked where  plaintiff  had  attached 
to  his  declaration  an  itemized  ac- 
count, sworn  to  as  "true,  just,  and 
correct."  McElwee  v,  Steelman, 
(Tenn,  Ch.  A.)  38  SW  27S. 

£1]  Want  of  aMAmrit^'-A  Judgment 
In  attachment  may  be  collaterally  at- 
tacked on  the  ground  tbat  no  affidavit 
was  died.  Tacoma  Grocery  Co.  v. 
Draham.  S  Wash.  268.  36  P  31,  40 
AmSR  907.  Contra  Sloan  t.  Mitdiell, 
84  Mo.  646. 

1.  Bruce  v.  Cook,  6  Gill  &  J.  (Md.) 
345, 

[a]    Objection  after  lapse  of  years. 

—A  judgment  rendered  In  an  attach- 
ment suit  founded  on  an  affidavit  not 
warranted  by  statute  may  be  set 
aside  for  Irregularity  after  the  lapse 
of  several  years,  Alexander  v.  Haden, 
2  Mo.  228. 

[b1  In  Wlsoonstn,  If  the  facts  al- 
leged In  an  affidavit  for  the  execution 
of  a  writ  of  attachment  as  to  the  lia- 
bility of  defendant  do  not  exist,  the 
provisional  remedy  must  abide  the  re- 
sult of  the  suit,  as  no  question  in  that 
regard  can  be  raised  In  the  proceed- 
ing to  enforce  such  remedy,  Oallun 
V.  WeU,  116  Wis.  236,  92  NW  1091. 

3.  Heard  v,  Lowry,  5  Ark.  522; 
Delano  v.  Kennedy,  5  Ark.  467;  Hyn- 
son  V.  Taylor,  3  Ark.  652. 

a.  McOln  V.  Street.  186  Ala.  625, 
33  S  872;  McAbee  v.  Parker,  78  Ala. 
573;  Roy  v.  Union  Mercantile  Co„  3 
Wyo.  417,  26  P  996. 

[a]  Appeal  from  Jnatioe  of  t3ie 
peaoe,— On  appeal  from  proceedings 
commenced  by'  attachment  before  a 

Justice  of  the  peace,  objections  for 
rregularltiea  cannot  be  taken  for  the 
first  time,  although  if  presented  to 
the  justice  they  might  have  been 
fatal.  Horton  v.  Miller.  84  Ala.  637. 
4  8  870;  Reynolds  v.  Strapkins.  67 
Ala.  378;  Staggers  v.  Washington,  66 
Ala.  225;  Perry  v.  Hurt.  64  Ala.  885; 
Paulhaus  v.  Leber,  54  Ala.  91;  Clough 
v.  Johaaon.  9  Ala.  426. 


4.  Lsmeh  V.  Shepherd.  2  Ky.  Op 
183. 

0.  Johnson  T.  Hannah.  66  Ala.  127: 
Wright  V.  Snedecor.  46  Ala.  92;  Kirk- 
man v.  Patton.  19  Ala.  32;  Burt  v. 
Parish,  9  Ala,  211;  Jones  v.  Pope,  6 
Ala.  164;  Lowry  v.  Stowe,  7  Port. 
(Ala.)  483;  Worrall  v.  Hare,  1  Colo. 
91. 

[a]  Where  an  attachment  la  mere- 
ly aoxUlarr  to  an  existent  suit,  if  It 
attempted  to  set  It  up  as  an  original 
suit.  It  can  be  defeated  by  a  plea  In 
abatement.  Houn shell  v.  Pharea,  1 
Ala.  580. 

[b]  ObIt  defeota  speoUed  In  the 

plea  will  be  considered  except  per- 
haps those  which  go  to  the  jurladic* 
tion.    Bell  V.  Allen.  76  Ala.  450. 

[c]  Veceealty  of  craving  oyer^ 
A  plea  In  abatement  need  not  crave 
oyer  of  the  affidavit,  for  the  reason 
that  it  is  a  part  of  the  record.  Eddy 
v.  Brady.  16  m.  306;  Klncald  v.  Fran- 
cis. Cooke  (Tenn.)  49. 

[d]  Kpeelal  afldavit^Under  a 
statute  providing  that,  If  an  attach- 
ment be  Issued  to  recover  damages 
for  a  breach  of  contract,  when  the 
damages  are  not  certain  or  liqui- 
dated, affidavit  In  writing  of  the  spe- 
cial facts  and  circumstances  must 
be  made  so  as  to  enable  the  Judge  to 
determine  the  amount  for  which  a 
levy  must  be  made.  The  special  affi- 
davit does  not  perform  the  office  of 
any  part  of  the  pleadings  and  Is  not 
to  be  construed  by  the  strict  rules 
applicable  to  pleadings.  Its  definite- 
ness  and  sufficiency  rest  in  the  dis- 
cretion of  the  judge  and  cannot  be 
tested  by  plea  in  abatement  or  be  a 
subject  of  revision  on  appeal.  Boae- 
man  v.  Rose,  40  Ala.  212, 

6.  Holloway  v.  Herryford.  9  lowi 
353 :  Hunt  v,  Collins,  4  Iowa  56 ; 
Carothera  v.  Click.  Morr.  (Iowa)  54; 
Anderson  v.  Johnson,  32  Gratt.  (73 
Va.)  558. 

7.  Bank  of  Commerce  v.  Latham,  8 
Wyo.  316.  57  P  184. 

8.  Nederlander  v,  Wayne  CIr. 
Judge.  55  Mich.  411.  21  NW  912 
(holding  that  the  defects  In  an  affi- 
davit for  an  attachment  will  not  be 
reviewed  by  the  supreme  court  In  a 
mandamus  proceeding  to  require  the 
allowance  of  a  motion  to  set  aside 
service  of  an  attachment). 

9.  Odom  v.  Shack  leford.  44  Ala. 
331;  Holloway  v,  Herryford,  9  Iowa 
353;  Hunt  v.  Collins,  4  Towa  56. 

10.  Longyear  v.  Minnesota  Lum- 
ber Co.,  lOR  Mich.  646.  66  NW  567. 

11.  Crable  v.  O'Connor,  21  Wyo. 
460,  133  P  376. 

18.  Adama  v.  Merrttt.  10  III.  A. 
275. 

13.   Allen  V.  Meyer,  7  Daly  (N. 

T.)  229. 

[a]  The  fixdiag  of  the  olerk  upon 
the  sufficiency  of  the  proof  before  is- 
suing a  writ  of  attachment  is  sub- 
ject to  review  on  appeal;  but  If  the 
evidence  adduced  before  him  was  ad- 
missible, and  called  for  the  exercise 
of  his  judgment  on  Its  weight,  his 
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does  not  state  the  requisite  jurisdictional  facts,  the 
determination  as  to  its  sufficiency  will  not  be  such 
a  matter  of  discretion  as  to  preclude  consideration 
of  the  question  on  appeal.^* 

[$  251]  ©.  "Waiver.  Defendant  may  waive  an 
irregularity  or  defect  in  the  affidavit  by  failing  to 
object,"  by  appearing  generally  and  replevying  the 
attached  property,'^  by  pleading  to  or  defending  on 
the  merits  ^*  or  confessing  judgment,'*  by  filing  a 
plea  in  abatement,^**  by  toking  issue  upon  the  alle- 
gation of  facts  contained  in  the  affidavit,^^  and  going 
to  trial  on  the  issues  so  raised,^'  or  by  failing  to 
request  an  adjudication  as  to  the  sufficiency  of  the 
grounds  alleged  on  motion  to  discharge  the  attach- 
ment for  an  insufficient  statement  thereof.*" 

[$  252]  f.  Effect  of  Determination  of  Insnill- 
ciency.  When  affidavits  in  attachment  have  been 
held  insufficient,  no  subsequent  proeeedingB  based  on 
them  can  be  had.^* 


[$  253]  10.  Aider  by  Pleadings.  It  is  sometimes 
pcTmiasible  to  read  the  affidavit  and  the  complaint 
in  the  action  together  for  the  purpose  of  determin- 
ing whether  or  not  the  right  to  an  attachment  ei- 
ists;"  at  least  where  the  complaint  is  referred  to 
in  the  affidavit,"  or  filed  therewith.-'  But  if  the 
affidavit  is  required  to  be  sufficient  of  itself  it  can- 
not be  aided  by  allegations  in  the  pleading,'^  or  by 
process  or  papers  in  proceedings  subsequently  pre- 
pared or  filed."  An  affidavit  to  the  effect  that  the 
allegations  in  the  petition  which  is  defective  are 
true  cannot  be  aided  by  a  subsequent  amendmeot 
to  the  petition,'"  and  where  the  affidavit  and  eom- 
plaint  are  separate  papers,  the  complaint  cannot  be 
aided  by  the  affidavit."* 

254]  11.  Amendmenta "— a.  In  Oeneiva— (D 
Bide  Stated.  As  a  general  rule  an  affidavit  which  is 
defective  in  matters  of  form  merely  may  be  amend- 
ed    but  defects  of  substance, such  as  the  omission  of 


decision  ordinarily  will  not  be  dis- 
turbed. Tanner,  etc.,  Engine  Co.  v. 
Hall,  22  Fla.  391. 

14.  Steele  v.  Raphael,  13  NTS  684. 

15.  Ala.— Burt  v.  Parish,  9  Ala. 
211. 

Ky. — O'Connor  v.  Sherley,  52  SW 
1056,  21  KyL  735. 

La.— Clamageran  v.  Bucks,  4  Mart. 
N.  S.  487,  16  AmD  185. 

N.  T. — Tsham  v.  Ketchum,  46  Barb. 
43:  Matter  of  Griswold,  13  Barb.  412. 

Va, — Kyle  v.  Connelly.  3  Lefgh  (30 
Va.)  719. 

[a]  A  JnrlBdlotloul  dafftot  In  an 
Rfidsvlt  to  procure  an  attachment  Is 
not  waived  so  as  to  preclude  a  col- 
lateral attack,  by  the  failure  of  de- 
fendant to  take  an  objection  to  the 
pffldavlt  on  that  ground.  Murray  v. 
Hankin.  30  Hun  (N.  T.)  37,  3 
NTCivProc  342.  65  HowPr  511. 

le.  Corona  Coal,  etc.,  Co.  v.  Lucas 
E.  Moore  Stave  Co.,  186  Ala.  593,  66 
a  51;  Borland  v.  Kingsbury,  65  Mich. 
69,  SI  NW  820;  Haurer  v.  Fhllllpa, 
IHt  Mo.  A.  440.  168  SW  869;  Black- 
wood V.  Jones,  27  Wla.  498.  S«e  also 
Savannah  Oroeery  Co.  v.  Riser,  70 
S.  C.  501,  50  SE:  199. 

17.  De  Leon  v.  Heller,  77  Ga.  740. 

18.  Ga. — ^Pool  V.  Perdue,  44  Ga. 
454. 

Mich, — Gunn  Hardware  Co.  v.  Don- 
nlson.  83  Mich.  40.  46  NW  940. 

Mo. — Schlatter  v.  Hunt,  1  Mo.  651. 

Nebr. — Grotte  v.  Nagle,  50  Nebr. 
863.  69  NW  973. 

N.  C. — Garmon  v.  Barrlnger,  19  N. 
C.  502. 

Pa. — Bollinger  v.  Gallagher,  144  Pa. 
205.  22  A  815:  McWIlliams  v.  Martin, 
12  LuzLegReg  193, 

S.  C.— Stoney  v.  McNeil,  18  S.  C.  L. 
158. 

Tenn. — Johnson  v,  Luckado.  12 
Helsk.  270;  Poster  v.  Hall,  4  Humphr. 

346. 

fa]  want  of  affidavit, — The  In- 
validity of  an  attachment  not  based 
on  an  aflldavU  is  not  cured  by  the 
appearance  of  defendant  and  hia  In- 
terposition of  a  plea,  Tyson  v. 
Hamer.  3  Miss.  669. 

[b]  What  aot  a  men  teMVlarltr. 
—Under  Seas.  L.  (1873)  p  468,  relat- 
ing to  liens  on  logs  for  work  and 
labor  performed  thereon,  an  affidavit 
for  an  attachment  failing  to  specify 
the  kind  of  labor  or  services  per- 
formed, or  to  show  that  It  was  labor 
or  services  of  the  specified  character 
prescribed  by  the  statute,  is  not  a 
mere  Irregularity  that  will  be  waived 
by  defendants  appearing  in  the  suit 
and  pleading  the  merits.  Woodruff 
V.  Ives.  34  Mich.  320. 

19.  Hearn  v.  Crutcher,  4  Terg. 
(Tenn.)  461. 

20.  Henderson  v.  Drace,  30  Mo. 
358:  Williams  v.  Glasgow.  1  Nev.  533. 

81.    Rice  v.  Morner.   64  Wis.  599. 
25  NW  668. 
[a]    Dsfaota  oonalstliiff  of  the  vaat 


of  ftffiftnt**  sUrsatnre  or  that  of  the 
clerk' or  seal  of  the  court  are  not 
waived  by  the  fact  that  defendant 
appeared  and  pleaded  to  an  amended 
affidavit  subsequently  filed  after  a 
motion  to  dismiss  the  attachment  on 
that  ground  had  been  overruled.  Se- 
dalla  Third  Nat.  Bank  v.  Garton, 
40  Mo.  A.  113. 

aa.  De  Stafford  v,  Gartley,  15  Colo. 
32.  24  P  580;  Rice  v.  Hauptman,  2 
Colo.  A.  665.  81  P  862;  Ryon  v.  Bean. 
2  Mete.  (Ky.)  137. 

S3.  Cheyenne  First  Nat.  Bank  v. 
Swan.  3  Wyo.  366,  23  P  743. 

34.  Teutonia  Loan,  etc.,  Co.  v. 
Turrell.  19  Tnd.  A.  469,  49  NE  852, 
65  AmSR  419. 

as.  Ind. — U.  S.  Capsule  Co.  v, 
Isaacs,  23  Tnd.  A.  538,  55  NE  832. 

Mo.— Wirt  v.  Dinan.  44  Mo.  A.  S88. 

Nebr. — Grotte  v.  Nagle,  50  Nebr. 
383.  69  NW  973:  Hart  V.  Barnes,  24 
Nebr.  782.  40  NW  822. 

N.  Y.— Edick  V.  Green,  88  Hun  202. 

8.  D. — Germantown  Trust  Co.  v, 
Whitney,  19  S.  D.  108,  102  NW  304. 

Tex.— ^Dunnenbaum  v,  Schram,  59 
Tex.  281:  Whltmore  v.  Wilson,  1  Tex. 
Unrep.  Cas.  213;  Ia  Force  v.  Wear, 
etc..  Dry  Goods  Co.,  8  Tex.  C!v.  A. 
572.  29  SW  76. 

[a]  Tha  allla«t*B  ooaidulen  that 
defendant  la  iadahtad  to  plaintiff  In 
a  certain  sum  upon  an  express  and 
Implied  contract  for  the  payment  of 
money,  is  sufficient,  as  reference  may 
be  had  to  the  complaint  to  ascertain 
the  precise  nature  of  plaintifTs  claim. 
Newell  V.  Whitwell,  16  Mont.  248,  40 
P  866. 

[b1  Th*  complaint  must  he  verl- 
fled  in  order  to  be  available  In  aid  of 
the  affidavit.  Well  v.  Quam,  21  N. 
D.  344,  131  NW  244:  Hllblsh  v.  Asada, 
19  N.  D.  6S4,  125  NW  556. 

[c]  AflldaTlts  on  hearlnr  of  mo- 
tlon  to  Taoate. — A  defective  affidavit 
cannot  be  supported  by  reference  to 
affidavits  submitted  at  the  hearing  of 
a  motion  to  vacate  the  attachment. 
Addison  v.  Sujette.  50  S.  C.  192,  27 
SE  631. 

[d]  Befmno*  to  hond  MitMl  In 
complaint. — If  plaintifTs  residence  Is 
not  distinctly  averred  In  the  affidavit 
or  in  the  complatnt  In  the  action,  a 
reference  to  a  bond  recited  in  the  lat- 
ter, which  states  such  residence,  will 
not  supply  the  omission.  Taleott  v. 
American  Credit  Indemn.  Co.,  81  Hun 
577,  30  NTS  1118. 

[el   Tartanos  hatvam  affidavit  and 

plHdlng'd — If  the  statement  of  the 
christian  name  of  one  partner  in  the 
affidavit  is  dlsaimllar  from  the  state- 
ment In  the  petition,  there  is  such  a 
variance  as  cannot  be  aided  by  refer- 
ence to  the  petition,  because,  the 
statements  being  contradictory.  It 
cannot  be  ascertained  which  is  cor- 
rect. Focke  V,  Hardeman,  67  Tex. 
173.  2  SW  363. 

[f]    An    onmnm    atatameat  of 


claim  will  not  he  oonaidered  by  the 

court  for  the  purpose  of  supplying 
fatal  omissions  in  the  affidavit.  Hal- 
lowell  V.  Tenney  Canning  Co.,  16  Pa, 
Super.  60. 

26.  Washburn  Carthage  Nat 
Bank,  86  Hun  396  [aff  155  N.  T.  690 
mem,  50  NE  1123  mem];  Weil  t. 
Quam,  21  N.  D.  344,  131  NW  244: 
Chitty  V.  Pennsylvania  R.  Co.,  6!  S. 
C.  526,  40  SE  944;  Addison  V.  Sujette, 
50  S.  C.  192,  27  SE  631. 

meference  tn  affidavit  to  vXaAdtan 
or  other  pajwra  see  supra  {9  171-173. 

Ta]  ZUnstratlon. — Where  the  afll- 
davlt  alleges  that  the  claim  of  plain- 
tiff is  for  a  balance  due  on  a  Judg- 
ment, and  for  goods  sold  and  deliv- 
ered "as  described  In  the  complaint," 
reference  may  be  had  to  the  com- 
plaint to  ascertain  the  precise  nature 
of  plaintiffs  claim.  U.  8.  Capsule 
Co.  V.  Isaacs,  23  Ind.  A.  533,  56  NE 
832. 

[b]  Whan  th*  eenvlaiat  la  aot 
referred  to  In  either  the  affidavit  or 
the  warrant  and  there  is  nothing  In 
the  record  to  show  that  It  was  before 
or  was  considered  by  the  Judge  at  the 
time  the  warrant  was  Issued,  the  at- 
tachment cannot  be  sustained  by  a 
reference  thereto.  Peo.  v.  St.  Nich- 
olas Bank,  44  App.  DW.  SIS.  60  NTS 
719. 

07.  Hilbish  V.  Aaada,  19  N.  T>.  884. 

125  NW  6!;6. 

[a]  Presumption  as  to  oonsldera- 
tlon  of  pleading. — As  a  complaint  In 
attachment  cannot  be  considered  on 
the  application  for  the  attachment 
unless  duly  verified  and  attached  to 
the  affidavit,  and  referred  to  therela 
as  a  part  thereof,  until  the  contrary 
is  shown  It  will  be  presumed  that 
the  court  reached  Its  conclusion  on 
the  affidavit  alone.  Chitty  v.  I^mn- 
sylvanla  R.  Co.,  62  8.  C  528.  40  SB 
944. 

08.  FIsk  v.  French.  114  Cal.  400, 
46  P  161. 

09.  Burgess  v.  Stitt,  12  HowPr 
(N.  T.)  401. 

30.  Avery  v.  Zander.  77  Tex.  207, 
13  SW  971;  Marx  v.  Abramaoo,  fiS 
Tex,  284. 

SI.  Jordan  v.  Prank.  1  R  l>.  M8, 
46  NW  171. 

80.  Amendments  to  affidavlta  ran- 
eraUy  see  Aflldavits  H  121-138. 

33.  TT.  S. — Pltspatrlck  Flanna- 
gan.  106  U.  S.  848,  1  8Ct  S6».  27  U 
ed.  211. 

Ala.— Thoraaovllle  First  Nat.  Bank 
V.  Gohey,  IBS  Ala.  S17,  44  S  BSB  (as 
to  name  of  defendant):  Wlthertnxrton 
V.  Gainer.  149  Ala.  865.  48  a  117: 
Sloan  V.  Hudson.  119  Ala.  27.  24  S 
468;  Richards  V.  Beator,  90  Ala.  35^ 
8  S  SO;  Flexner  v.  Dlckerson,  65  Ala. 
129:  Paulhaus  v.  Leber,  54  Ala.  91; 
Slma  V.  Jacobson,  61  Ala.  188:  Hall  v. 
Braselton.  46  Ala,  869;  Watts  v.  Wo- 
mack,  44  Ala.  606:  McCartney  v. 
Huntsvllle  Branch  Bank,  3  Ala.  709: 
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jurisdietional  matters  or  defective  statements  there-  |  of,  cannot  be  cured  by  amendment,^*  except  where 


l>e«rwU  V.  Mlddlebrook.  2  Stew.  &  P. 

Ark.— Landfalr  v.  Lowman,  BO  Ark. 
iiL  9  8W  188;  Sannoner  v.  Jacobson, 
41  Ark.  31,  14  SW  458. 

Colo. — De  Stafford  v.  Gartley,  15 
Colo.  32,  £4  P  680. 

Ga. — Levin  v,  American  Furniture 
Co..  133  Ga.  670.  66  SE  888:  Brumbr 
T.  Rlckoff,  94  Ga.  429,  21  SE  tS2:  Penn 
T.  UcGhe&  «  Ga.  A.  631,  66  SE  686. 

IlL— Keith  V.  Ray.  281  II!.  21S.  88 
NE  IH:  Kruse  v.  WUaon.  79  111.  233: 
Roberts  v.  Dunn.  71  111.  46;  Booth 
T.  Reea.  26  111.  4S;  Campbell  v.  Whet- 
itone,  4  ni.  161. 

Ind. — Cooper  v.  Reevee,  13  Ind.  53. 

Iowa. — Munns  v.  Donovan  Commn. 
Co..  117  Iowa  G16,  91  NW  789. 

Kan.— Mollne  Plow  Co.  v.  Updvk«, 
48  Kan.  410,  29  P  676;  Burton  v.  Rob- 
inson. 6  Kan.  287:  KmerBon  v. 
Thatcher,  6  Kan.  A.  326,  61  P  60. 

Ky.--Clarke  v.  Beaton.  18  B.  Hon. 

Hd.— Kendrlek  v.  Warren  Bros.  Co.. 
no  Hd.  47.  72  A  461;  Booth  V.  Calla- 
han, S7  Md.  317.  55  A  625. 

Mo. — Owena  v.  Johna.  59  Mo.  89. 

Mont.— Newell  v.  Whitwell,  16 
Mont.  243.  40  P  866;  Muth  V.  Erwin, 
14  Mont.  227,  36  P  43. 

N.  J. — Corbit  V.  Corbit.  60  N.  J.  L. 
J63.  13  A  178;  State  v.  Moran,  43  N. 
J.  L.  49. 

N.  T.— Kahn  v.  Hollander,  140  App. 
Div.  492.  125  NTS  333  [rev  124  NTS 
1071  J;  Buhl  V,  Ball.  41  Hun  61: 
Rlchter  v.  Wise.  3  Hun  398,  6 
Tbompa.  &  C.  70;  Purman  v.  Walter, 
1!  HowPr  348. 

N.  C. — Cook  V.  New  Tork  Corundum 
Mln.  Co.,  114  N.  C.  617.  19  SB  664; 
Palmer  v.  Bosher,  71  N.  C.  291;  Clark 
V.  CTark,  64  N.  C.  150. 

Okl.— Relater  v.  Land.  14  Okl,  84, 
76  P  186;  Dunn  v.  Drummond.  4  Okl. 
4tl.  61  P  666. 

Tenn. — LUlard  v.  Carter,  7  Heiak. 
(04. 

Wa8h.^NeBqualI]r  UlU  Co.  v.  Tay- 
lor. 1  Wash.  T.  1.  ,  ^ 

W.  Va.— HUler  v.  Zelgler.  44  W. 
Ta.  484.  S»  8E  981,  67  AmSR  777; 
Bohn  V.  Zelgler,  44  W.  Va.  402,  28 
SE  9S3;  Sommere  v.  Allen,  44  W.  Va. 
m,  28  SE  787;  Goodman  v.  Henry, 
41  W.  Va.  626.  26  SE  S28.  85  LRA 
til:  Anderson  v.  Kanawha  Coal  Co.. 
1!  W.  Va.  626. 

[a]  TlM  oonrt  Rhonld  be  Uberal  In 
permitting  amendments  In  the  Inter- 
est of  justice.  Kilmer  v.  Parrlsh.  144 
III.  A  270. 

[bl  MtsBonur  of  aJBaiit. — A  cler- 
ical rrror  in  naming  plaintiff  as  the 
affiant  in  the  body  of  the  affldavlt. 
Thlch  was  signed  by  his  attorney, 
may  be  amended.  Dunn  v.  Drum- 
mond. 4  Okl.  461.  61  P  656. 

[c]  witer*  »  motion  to  Oisohanre 
Uia  attaoluiuiit  had  been  ovemled, 
li  waa  error  on  the  trial  to  refuse  to 
[>*rmlt  plaintiff  to  amend  the  affi- 
davit to  remedy  mere  technical  de- 
fects. Moore  v.  Harrod,  101  Ky.  248, 
40  SW  676.  19  KyL  406. 

[d]  BMBlrlng'  amndmMrt  on  mo- 
tion to  dSssolve^Where  an  affidavit 
in  attachment  is  Informal,  the  court 
may,  on  motion  to  dissolve  the  at- 
tachment, require  that  the  afBdavit 
be  made  formal  by  amendment.  Rob- 
inson V.  Burton,  6  Kan.  293. 

[e]  ABpUoaMoa  at  oluunben. — 
The  application  to  amend  may  be 
made  at  chambers.  Qulnlan  v.  Dan- 
ford.  38  Kan.  607;  Wells  v.  Danford, 
21  Kan.  487. 

[f]  Ob  appaal.  An  insuffldent 
ifBdavft  made  before  a  Juatlce  of  the 
Peac«  may  be  amended  in  the  circuit 
coort.  Hackney  v.  Williams.  3  Mo. 
455. 

(e]  ABowuioe  of  reaaonable  time 
nSelaat. — Where  plaintiff  in  at- 
tachment was  allowed  by  the  court 
a  reasonable  time  within  which  to 
file  an  amended  affldavlt.  the  action 
n  the  trial  court  In  refusing  to  al- 


low him  further  time  Is  not  error. 
Robinson  V,  Burton,  5  Kan.  293. 

[h]  Mottoa  lield  mrt  dlreoted  to 
amendment. — Where  plaintiff  in  an 
attachment  suit  moved  before  the 
hearing  that  the  court  extend  the 
time  within  which  he  might  file  cer- 
tain affidavits  and  proofs  to  amend 
those  theretofore  filed  in  support  of 
the  affidavit  of  attachment,  on  the 
ground  that  they  were  newly  dis- 
covered evidence,  stating  that,  owing 
to  the  fact  that  such  evidence  was 
not  known  to  plaintiff  when  he  filed 
his  original  aflldavlts,  It  was  not 
then  presented.  It  was  held  that  such 
motion  was  for  a  continuance  of  the 
case  for  the  purpose  of  securing  fur- 
ther evidence,  and  not  for  the  pur- 
pose of  amending  affldavlta  or  pro- 
ceedings. Hood  T.  Fay,  15  8.  D.  84, 
87  NW  628. 

[11  Watmr  of  ofejaotloaa  to  «k- 
olnlion  of  amsBdsd  aSdavib — In  an 
action  for  rent,  plaintiff  filed  an  affi- 
davit for  attachment,  alleging  that 
the  amount  of  rent  on  certain  land 
waa  due.  An  attachment  was  issued 
on  the  affidavit,  and  a  levy  was  made 
on  defendant's  property,  including 
certain  lands.  Defendant  appeared, 
and  moved  to  quash  the  writ.  There- 
upon plaintiff  amended  her  affidavit, 
adding  thereto  that  the  rent  had  been 
demanded,  and  defendant's  motion  to 
quash  was  denied.  Defendant  there- 
upon filed  another  motion  to  quash, 
on  the  ground  that  there  was  no 
authority  in  law  for  attaching  real 
estate.  Plaintiff  then  asked  leave  to 
file  another  amended  affidavit,  which 
alleged  a  fraudulent  conveyance  of 
property.  This  affidavit  was  ex- 
cluded, and  defendant's  motion  to 
quash  the  levy  of  the  original  writ 
was  sustained,  and  another  writ  or- 
dered limiting  the  seizure  thereunder 
to  personal  property.  Plaintiffl  there- 
upon went  to  trial,  and  Judgment  was 
entered  in  her  favor,  from  which  she 
appealed.  It  was  held  that,  by  going 
to  trial  after  the  second  affldavlt 
had  been  ercluded,  plaintiff  waived 
all  objections  to  the  court's  ruling  In 
ezcIudinR  the  second  affldavlt.  Scully 
V.  Cox,  76  Mo.  A.  668. 

[J]  Vo  appaal  11m  from  an  order 
allowing  an  amendment.  CMk  v. 
New  Tork  Corundum  Uln.  Co.,  114  N. 
C.  617,  19  SE  664. 

[k]  Amendment  of  ▼onoher. — In 
an  attachment  suit  It  waa  proper  to 
permit  plaintiffs  to  amend  the  vouch- 
er by  adding  thereto  the  certlffcate 
of  letters  testamentary  granted  to 
them,  and  by  amending  the  title  of 
the  account  aa  orlKlnany  flled  so  as 
to  read  C  to  D  and  F  executors  of  the 
estate  of  P,  instead  of  C  to  the  es- 
tate  of  P.  deceased.  Acts  (1898)  p 
127  c  44,  providing  that  the  voucher 
In  attachment  may  be  amended  the 
same  as  proceedings  in  other  suits. 
Booth  V.  Callahan,  97  Md.  817.  55  A 
625. 

[1]  Amendment  aa  to  defend- 
ants.— ^Where,  in  an  action  against 
two  defendants,  an  original  attach- 
ment affidavit  alleged  that  the  ac- 
tion was  not  intended  to  hinder,  de- 
lay, or  defraud  creditors  of  the  said 
"defendant,"  an  amendment  chang- 
ing the  word  quoted  to  the  plural 
and  adding  "or  either  of  them"  waa 
permissible.  Nichols  v.  Davis,  23 
Cal.  A.  67,  137  P  41. 

[m]  ABMBdmaat  jtarWotilarlaliiy 
oiiraal  Btatamsats^'where  an  orig- 
inal affldavlt  was  not  so  defective  as 
to  be  a  nullity,  an  amended  affidavit 
merely  particularizing  what  was  at- 
tempted to  be  stated  In  the  original 
was  properly  filed.  Nichols  v.  Davis, 
23  Cal.  A.  67.  137  P  41. 

[n]  Wlu>  may  make  amendatory 
affldavlt. — Under  Code  Civ.  Proc.  SS 
638.  568.  where  original  attachment 
affldavlt  was  made  by  plaintiff,  it  waa 
not  error  to  permit  the  llling  of  an 
amendatory  affidavit  made  by  one  of 


plalntlfTs  counsel.  Nichols  v.  Davis. 
168  Cal.  670.  143  P  768;  Nichols  v. 
Davis.  23  Cal.  A.  67.  137  P  41. 

[o]  If  the  amended  and  the  origi- 
nal affldavlt  taken  together  state  all 
esaanttal  faots,  they  are  sufflclent.  It 
being  unnecessary  to  repeat  In  the 
amended  affldavlt  facts  sufficiently 
set  forth  in  the  original.  Rothweller 
V.  Mason.  93  Kan.  4.  142  P  267. 

[p]  OlT.  Code  (1901)  p  36S.  ex- 
preaaly  antliortsaa  the  amendment  of 
an  affidavit  In  attachment.  Dowdy 
v.  Calvi,  14  Arls.  148.  125  P  873. 

[q]  Ood*  OlT.  Ptoo.  R  658,  anOwt- 
Issa  tlM  siffipljlBir  of  matter  omitted 
by  Inadvertence  or  oversight  from  an 
attachment  affidavit  which  Is  not 
lacking  in  a  substantive  particular 
requiring  the  conclusion  that  it  is 
absolutely  void.  Nichols  v.  Davis, 
28  Cal.  A.  67,  187  P  41. 
,  [r]  VBder  Ooda  (1»06)  R  978,  it  Is 
improper,  on  motion  to  quash  an  at- 
tachment affldavlt.  to  refuse  to  per- 
mit plaintiff  to  amend.  Greenwood 
Grocery  Co.  v.  Bennett,  101  Miss.  573, 
68  S  482.  698. 

34.  Ala. — Sloan  v.  Hudson.  119 
Ala.  27,  24  S  458;  Knowles  v.  Steed. 
79  Ala.  427;  Plexner  v.  Dlckerson, 
65  Ala.  129;  Shield  v.  Dothard.  69 
Ala.  695;  Sims  v,  Jacobson,  61  Ala. 
188;  Hall  V.  Brazleton,  46  Ala.  369; 
Hall  V.  Brasleton.  40  Ala.  406;  Saun- 
ders V.  Cavett.  38  Ala.  61;  Johnson 
V.  Hale.  3  Stew.  &  P.  331. 

Cal. — Fairbanks  v.  Getchell,  IS  Cal. 
A.  458.  110  P  331. 

Colo. — Skinner  v.  Beshoar,  2  Colo, 
383;  Mentser  v.  Ellison,  7  Colo,  A. 
316,  43  P  464. 

Ga.— Moore  v.  Nelll,  86  Oa.  186.  12 
SE  222. 

111. — Clark  v.  Roberts.  1  III.  285. 

Md.— Blair  v.  Winston,  84  Md.  366. 
35  A  1101:  Halley  v.  Jackson,  48  Md. 
264. 

Mich.— Freer  t.  White,  81  Mich. 
74.  61  NW  807. 

Miss. — Cantrell        I4etw1nger,  44 

Miss.  437. 

Mo. — Owens  v.  Johns,  S9  Mo.  89; 
Norton  v.  Flake,  86  Mo.  A.  698. 

N.  J.— HcOrew  v.  Stelner,  77  N.  J. 
L.  177.  n  A  1122;  Corbit  T.  Corblt, 
60  N.  J.  L.  868.  18  A  178. 

N.  T. — ^Davls  V.  Reflex  Camera  Co., 
97  App.  DIv.  73,  89  NTS  E87;  Buhl 
V.  Ball.  41  Hun  61;  Rlchter  v.  Wise. 
3  Hun  398,  6  Tbomps.  ft  C,  70;  N. 
Dain's  Sons  Co.  v.  Thomas  McNallv 
Co.,  66  Misc.  161,  119  NTS  625  faff 
137  App.  Dfv.  857.  122  NTS  9641; 
Fine  V.  Lyons,  141  NTS  295;  Furman 
V.  Walter,  13  HowPr  348. 

N.  C. — Palmer  v.  Bosher,  71  N.  C. 
291. 

Oh. — Leavttt,  etc.,  Co.  v.  Rosenberg. 
83  Oh.  St.  280,  93  NB  904. 
S.  C.— Addison       Sujette,  27  SE 

681. 

Tenn. — Lillard  v.  Carter,  7  Heisk. 
604;  McReynolds      Neal,  8  Humphr. 

12. 

Tex. — Marx  v.  Abramson,  63  Tex. 
264. 

Va. — Northern  Neck  State  Bank  v. 
Gilbert  Packing  Co..  114  Va.  658,  77 
SE  451. 

W.  Va. — Bohn  v.  Zelgler,  44  W.  Va. 
402.  29  SE  983;  Sommers  v.  Allen, 
44  W.  Va.  120.  28  SE  787. 

Wis. — Slaughter  v.  Bevans,  1  Plnn. 
348. 

Wyo, — Blyth,  etc..  Co.  v,  Swensen, 
7  Wyo.  803.  61  P  873. 

See  Miller  v.  Smith.  2  Pearson 
(Pa.)  266,  84  Legint  68  (dlsappr  Fer- 
ris v.  Carlton,  8  Phlla.  (Pa.)  649]. 

[a]  A  fatally  defaottve  affldavlt 
on  which  a  writ  of  attachment  was 
issued  cannot  be  amended  so  as  to 
meet  a  motion  to  discharge  the  writ. 
Pajaro  Valley  Bank  v.  Scurlob.  7 
Cal.  A.  782.  96  P  911. 

[b]  Told  aOdavife^-Code  Civ. 
Proc.  g  658.  as  amended  by  St.  (1909) 
c  168,  providing  that  tne  affldavlt 
upon  which  an  attachment  was  Is- 
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the  right  to  amend  hae  been  extended  by  statute 
to  matters  of  substance,'"  or  where  it  has  been  held 
that  statutory  provisions  permittii^  amendments 
generally  in  furtberanee  of  justice  extend  the  right 
in  this  respect." 

The  federal  courts  may  grant  amendments  in  at- 
tachment proceedings  in  cases  where  the  state  prac- 
tice does  not  allow  them  and  the  decisions  of  the 
state  courts  respecting  amendments  arc  not  binding 
on  them  when  sitting  in  the  same  jurisdiction.^^ 

Affecting  rights  of  oUier  creditors.  Attachment 
proceedings  may  not  be  amended  so  as  to  create 
a  lien  affecting  the  rights  of  another  attaching  cred- 
itor, previously  le^ly  fixed  upon  the  same  prop- 


erty.»» 

255]  (2)  Applications  of  the  BQle-(a) 
Venne.'"  An  omission  of  the  venue  may  be  sup- 
plied by  amendment,^"  even  after  a  motion  to  dis- 
miss on  the  ground  of  such  omission  has  been  filed.*^ 
[^  256]  (b)  Entitling,"  A  defect  in  the  title  of 
the  cause  may  be  remedied  by  amendment,"  as 
may  also  a  misnomer  of  the  parties  in  entitlii^  Q» 
afladavit." 

257]  (c)  Statements  as  to  Parties  "—sl  h 
General.  The  names  of  omitted  parties  plaintiff," 
or  of  the  individual  members  of  a  copartnersb^ 
which  institutes  proceedings  in  its  firm  name/'  maj 
be  inserted  by  amendment.   It  has  also  been  hdd 


sued,  if  Irregnlar,  may  be  amended 
so  as  to  sustain  the  attachment,  docs 
not  apply  to  a  "void"  affidavit.  Falr- 
iHinka  V.  Getchell,  13  Cal.  A.  4SS,  110 
P  331. 

[c]  All  attaolunent  ^ffldavlt  laraf- 
ftolMLt  to  confer  JorlsdlcUoft  la  not 

amendable.  N.  Daln's  Sons  Co.  v. 
Thomas  McNally  Co.,  65  Misc.  181, 
119  NTS  625  [aff  137  App.  Dlv.  867, 
122  NTS  9641. 

[d]  ITiLder  Cal.  Code  Olv.  Vroo.  6 
668,  providing  that  a  writ  of  attach- 
ment Improperly  or  Irresrularly  Is- 
sued must  be  discharged,  on  motion 
of  defendant,  the  aflldavlt  on  which 
such  writ  was  Issued  Is  not  amenda- 
ble. Winters  v.  Pearson,  72  Cal.  553, 
14  P  304;  Pajaro  Valley  Bank  v. 
Scurlch.  7  Cal.  A.  732.  95  P  911. 

[e]  If  the  afldavlt  la  required  to 
%e  sniBoleBt  in  Itoelf  and  to  author- 
ize on  its  face  the  Issue  of  an  at- 
tachment. It  cannot  bo  amended  nor 
can  defective  statements  therein  be 
cured  by  additional  proofs  or  aRt- 
davits.  Harx  v.  Abramson,  63  Tex. 
264;  U.  8.'Ba1ttng  Co.  v.  Bachman,  S8 
W.  Va.  84,  18  SE  882. 

Kl  Mnklar  oat  mmmm  of  mr^, — 
re  one  of  two  Joint  defendants 
In  attachment  on  a  note  In  the  maker, 
and  the  other  an  indorser.  an  amend- 
ment striking  out  the  name  of  the 
maker  Is  not  Justified  by  Code  art  9 
!  27,  allowing  amendments  in  attach- 
ment proceedings  where  the  defect 
is  one  of  form  merely.  Blalr  v. 
Winston,  84  Md.  366,  35  A  HOT. 

[g]  Where  the  original  KlBdaTlt 
Is  inflloient,  an  order  permitting  an 
amendment.  If  error.  Is  error  without 
prejudice.  Ask  v.  Armstrong,  9  S.  D. 
265.  68  NW  743. 

[h]  AffldftTit  hr  unauthorised  ver* 
■on. — Where  an  attachment  was  is- 
sued upon  an  affidavit  made  by  an 
attorney  when  one  of  the  plaintiffs 
was  in  the  county,  the  court  should 
have  permitted  an  amended  affidavit 
to  be  filed.  Harbour-Pitt  Shoe  Co.  v. 
Dixon,  60  SW  186.  22  KyL  1169. 

85.  Richards  v.  Bestor,  90  Ala. 
362,  8  S  80;  Robinson  v.  Holt,  85  Ala. 
696.  5  S  350;  Bailey  v.  Valley  Nat 
Bank.  127  111.  332,  19  NE  695;  Camp- 
bell V.  Whetstone,  4  111.  361;  Lang- 
worthy  V.  Waters,  II  Iowa  432;  Bunn 
V,  Prltchard,  6  Iowa  56;  Graves  v. 
Cole,  1  Greene  (Iowa)  405, 

[a]  The  Alahama  statnto.  Code 
(1S96)  I  564,  providing  that  plain- 
tiff in  attachment  may  amend  any 
defect  of  form  of  substance  in  the 
afildavit,  bond,  or  attachment,  and 
that  no  attachment  must  be  dis- 
missed for  defects  in  the  afHdavlt 
or  bond,  if  plaintiff,  hiB  agent  or  at- 
torney, will  make  a  sufllcient  afH- 
davlt, authorizes  the  amendment  of 
an  attachment  affidavit  so  as  to  eon- 
form  to  plaintiff's  evidence  showing 
him  entitled  to  enforce  a  landlord's 
lien  against  the  attached  property. 
Sloan  V.  Hudson.  119  Ala.  27,  24  S 
458. 

[b1  Effect  of  atatnto  nvon  pend- 
ing action*. — If  the  right  is  confined 
to  actions  instituted  after  the  pas- 
sage of  the  act,  affidavits  made  in 
actions  commenced  prior  to  the  en- 
actment cannot  be  amended  in  this 


respect.  Robinson  v.  Holt,  8S  Ala. 
596.    5    S  350. 

[c]  Th«  Wlaoonaln  atatnto  ap- 
plied to  actions  pending  at  the  time 
of  Its  enactment.  Rosenthal  T. 
Wehe,  58  Wis.  621,  17  NW  318. 

36.  Penn  v.  McOhee,  6  Ga.  A.  631. 
65  SB  686;  Westover  v.  Van  Dorn 
Iron  Works  Co..  70  Nebr.  415,  97  NW 
598;  Ladenhurg  v.  Commercial  Bank, 
87  Hun  269.  33  NTS  821  [aff  146  N. 
T.  406  mem,  42  NE  543  meml;  Fur- 
man  V.  Walter,  13  HowPr  (N.  Y.) 
348;  Pennlman  v.  Daniel,  93  N.  C. 
332.  But  see  Freer  v.  White,  91 
Mich.  74,  Bl  NW  807. 

[a1  tn  Zmtnckr  it  Is  held  that 
the  right  to  amend  an  affidavit  upon 
which  an  attachment  is  based  is  as 
broad  as  the  right  to  amend  a  plead- 
ing in  so  far,  at  least,  as  It  affects 
the  creditor  and  debtor.  Bamberger 
V.  Mouyan,  11  KyL  851. 

[b3  In  iBdIwa  it  is  held  that  the 
liberality  of  construction  In  favor 
of  the  amendment  of  ordinary  plead- 
ings Is  not  applicable  to  the  pro- 
ceedings on  which  an  attachment  Is 
based.  Fargo  v.  Cutshaw,  12  Ind. 
A.  392,  39  ME  632. 

Id  Whw*  plMM  la  abatement 
war*  fllad  atlegfng  formal  defects  in 
the  affidavit,  it  was  prm»r  to  allow 
plaintiff  to  amend  the  aflldaTit  before 
passing  on  the  pleas,  under  Code 
(1896)  S  564.  declaring  that  the  at- 
tachment law  shall  be  liberally  con- 
strued, and  authorising  plaintiff  to 
amend  for  defects  of  form  or  sub- 
stance before  or  during  trial.  Simp- 
son V.  East,  124  Ala.  293,  2?  S  436. 

[dl  stating  new  cans*  of  action. 
— The  liberal  construction  of  the 
provisions  of  the  code,  relating  to 
amendments  to  pleadings,  cannot  be 
extended  bo  far  as  to  allow  an  affi- 
davit In  attachment  to  be  so  amend- 
ed as  to  state  a  cause  of  action  dif- 
ferent from  that  stated  tn  the  orig- 
inal affidavit.  Westover  v.  Van  Dorn 
Iron  Works  Co.,  70  Nebr.  415,  97 
NW  598. 

37.  Erstein  v.  Rothschild.  22  Fed. 
61. 

38.  Haas  v.  Cook,  (Ala.)  41  S  731; 
Harbour-Pitt  Shoe  Co.  v.  Dixon,  60 
SW  186.  22  KyL  1169;  Garrlott  v. 
Tiller.  13  KyL,  96.  See  also  Good- 
man v.  Henry,  42  W.  Va.  626,  26  SB 
528,  85  liRA  847  (where  the  court 
was  equally  divided  on  the  Quea- 
tion). 

[a]  Whara  an  attaoUnir  oraditor 
hM  faUed  to  snbierlha  his  affidavit 
he  cannot  be  allowed  to  do  so,  so  as 
to  affect  a  Hen  acquired  by  another 
attaching  creditor.  Oathrlght  t.  Mc- 
Neil. 5  Kyli  165. 

[hi  A  mmxm  dafaet  of  form, 
whether  it  Is  In  the  statement  of 
the  cause  of  action  or  of  the  grounds 
of  attachment,  may  be  cared  by  an 
amendment  to  the  affidavit  or  peti- 
tion, so  as  to  relate  back  and  entitle 
plaintiff  to  priority  over  creditors 
who  have  obtained  attachment  Hens 
between  the  Issuance  of  plaintiff's 
attachment  and  the  filing  of  the 
amendment.  Bamberger  v.  Mouyan, 
11  Kyli  851 

39.  SsQulremsnt  as  to  gtatamant 
of  see  supra  S  176. 
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40.  Mo. — Avery  v.  Clood.  114  Ma 
290,  21  SW  816. 

Mont. — S.  C.  Herbst  ImportinR  Cft 
V.  Hogan,  16  Mont.  884,  41   P  13S. 

Nebr. — Rudolf  v.  McDonald.  6  Nebr. 
163;  Strulhers  v.  McDowell.  5  Nebr. 
491. 

N.  T. — Fisher  v.  Bloomberg.  74 
App.  Dlv.  368,  77  NTS  641;  Rerty 
EI.  Co.  V.  American  Grocery  Co.,  43 
NTS  619. 

W.  Va. — Kesler  v.  Lapham,  46  W. 
Va.   293.   38  SE  289. 

41.  Stnithera  t.  McDowell.  5 
Nebr.  491. 

42.  Beqalimnent  mm  to  see  mpn 
5  177.  I 

43.  8.  C.  Herbst  Importing  Co.  t.\ 
Hogan,  16  Mont.  384.  41  P  185. 

[a]  ZUnstnttlon. — The  affldnTil 
and  writ,  in  an  action  commenced  bri 
attachment  against  the  W.  Sawmill  i 
Co..  may  be  amended  to  make  tht: 
action  against  G.,  doing  business  w 
the  W.  Sawmill,  the  complaint  Bl^ 
following  the  amendment.  Thomss- 
vllle  First  Nat.  Bank  v.  Oobey.  ISl 
Ala.  617,  44  S  635. 

^  [b]  trw  of  Initial  oalT' — An  affi- 
davit in  attachment,  uaing  only  tlwi 
Initial  name  of  defendant,  cannot  bei 
amended.  McOrew  v.  Stelner.  77  V; 
J.  L.  877,  71  A  1122. 

Cot^37^X%?4.'''^ 

[a]  ninatratto&^Under  Rev.  St; 
ii??*>  <Annot.  St  flSOei  d 
674),  authorising  the  court  to  add  IM 
name  of  a  party  or  correct  a  ml'*- 
take  therein.  In  attachment  against  i 
corporation  and  persons  named  "do- 
ing business  as  A.  Milling  Com- 
pany," it  may.  at  inception  of  thi 
trial  and  at  plaintlfTs  request,  amend 
the  petition  and  affidavit,  by  erasini 
tiie  name  of  the  corporation  and  In^ 
dlviduals  named  as  defendants,  ani 
subatitute  other  individuals,  coparti 
ners,  leaving  the  original  quot« 
words  in  the  caption.  B.  F.  Glovei 
etc.,  Commn.  Co.  v.  Abilene  Milltaj 
Co.,  136  Mo.  A.  365,  116  SW  111!. 

[b]  SnbatitntloB  of  nhrlTttw 
names, — The  affidavit  required  by  th 
attachment  act  as  the  basis  for  th 
Issuance  of  a  writ  is  not  amendabi 
after  Judgment  entered,  by  substltut 
ing  one  christian  name  for  anotbe 
stated  in  the  writ  Garrison  Sec* 
endorff,  79  N.  J.  L.  268,  74  A  31 
[aff  80  N.  J.  L.  4«8,  78  A  11S41. 

46.  BeQuIramanta  with  r»jmect  1 
see  supra  gg  178-186. 

46.  Shaw  v.  Brown,  42  Ml  sr.  89 
See  also  Garrison  v.  Seckendorft,  ' 
N.  J.  L.  203,  74  A  811. 

ra]  flhihatltstioa  of  slmlxtUta^ 
A  new  plaintiff  cannot  be  Introdun 
into  the  cause  In  the  atead  of  the  « 
who  originally  instituted  the  artti 
and  proceedings.  Fargo  v.  Cutsbai 
12  Ind.  A.  392.  39  NB  632. 

47,  Sims  T.  Jacobson,  51  Ala  IV 
Emerson  v.  Detroit  Steel,  etc  Of 
100  Mich.  1S7,  58  NW  669  [expl  Prw 
V.  White,  91  Mich.  74.  51  I-TW  80" 
Barber  v.  Smith,  41  Mich.  1S8  1 
992. 

[a]  Sttbstltiition  of  corpoxwtti 
for  flrau — Proceedings  commenced  1 
plaintiffs  as  copartners  cannot  1 
amended  by  substituting  a  corpoij 
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(hat  a  new  defendant  may  be  added,*"  and  where 
no  qaestion  of  identity  arises,  the  improper  descrip- 
tion of  a  defendant  may  be  reetlAed  by  substituting: 
ills  tme  name;*'  but  an  amendment  by  striking  out 
one  of  several  defendants  has  been  held  not  per- 
miasiUe.'** 

[i  258]  bb.  Oapadty  of  Plaintiff.  A  receiver 
my  amend  by  adding  an  allegation  respecting  bis 
ntbority  to  sue,*^  and  a  corporation  may  amend 
so  as  to  aver  its  corporate  character,  which  it 
failed  to  do  originaJly.^' 

259]  (d)  Statements  as  to  Capacity  of  Af- 
llint."'  An  affidavit  by  an  agent  or  attorney,  which 
fails  to  disclose  his  relation  to  plaintiff,  may  be  so 
amended  as  to  show  that  fact.'^ 

260]  (e)  statements  as  to  Natnn  or  Cause 
of  Action.'*  There  are  a  number  of  decisions  which 
aeeord  the  right  to  amend  by  supplying  omitted 
statements  as  to  the  cause  of  action  or  tbe  nature 
of  the  claim  j"^  but  it  seems  that  amendment  by 
vay  of  substitution  of  one  eanse  of  action  for  an- 
other is  not  permissible.'*^ 


261]  (f)  Stotements  as  to  Claim  or  Indebt- 
aa.  Existence;  Bight  of  BAcorery.  An 
affidavit  defective  because  not  allying  an  existing 
debt  or  dranand  due  to  plaintiff,  whieh  ne  is  entitled 
to  recover,  is  not  the  subject  of  amendment;'*  but 
an  afidavit  ambiguous  because  stating  a  present  or 
a  future  indebtedness  may  be  amended  by  strikii^ 
out  the  allegation  respecting  the  maturity  of  the 
debt  in  the  future,*"  and  such  appropriate  amend- 
ments may  be  made  to  an  affidavit  based  on  a  debt 
actually  due  as  will  authorize  an  attachment  to 
secure  a  debt  not  yet  matured  or  show  that  the 
debt  is  due  in  part  only,*'  or  that  the  indebtedness 
has  become  absolute  pending  the  action,*^ 

[$  262]  bb.  Ajnount  of  Claim.  When  inadvert- 
ently omitted,  the  amount  of  the  indebtedness 
claimed  may  be  shown  by  a  subsequent  amendment 
or  new  affidavit,"  or  the  affidavit  may  be  amended 
where  the  allegations  relative  to  the  amount  of  the 
claim  are  uncertain  and  indefinite,  or  it  contains 
erroneous  statements  in  respect  thereto,  made 
through  mistake  or  iuadvertence.** 


lion  as  plalntlfT,  although  the  new 
plaintilT  be  composed  exclusively  of 
the  oDKlnal  plaintifTs.  Fargo  v.  Cut- 
Ihaw,  12  Tnd.  A.  392.  39  NE  532. 

4a  McKlasack  v.  Witz.  120  Ala. 
412,  25  S  21 ;  B.  P.  Glover,  etc., 
Commn.  Co.  v,  Abilene  Milling  Co., 
m  Mo.  A.  3«B.  11«  SW  1112. 

W  A  Ull  for  an  atbuAmsnt.  de- 
fective in  omitting:  a  necessary  party, 
may  be  amended  to  cure  the  defect. 
Alston      Sharp.  2  Lea  (Tenn.)  515. 

V9.  ThomasvlUe  First  Nat.  Bank 
V.  Gobey,  152  Ala.  517.  44  S  535;  Bx 
p.  Ntcroal.  103  Ala.  104,  15  S  507; 
Hall  V.  Thorbnrn,  81  N.  C.  158; 
Bweiey  v.  Brown,  10  WklyNC  (Pa.) 
217.  See  also  Slms  T.  Jacobson,  61 
Ala. 

50.  Blair  v.  Winston.  84  Md.  3SA, 
IS  A  1101:  Halley  v.  Jackson,  48  Md. 
IS4.  Contra  Wolf  v.  Salomon,  21  Pa. 
DiBt  764. 

51.  Booth  V.  Callahan.  97  Md. 
n7,  SB  A  625;  Muth  v.  Brwin,  14 
Uonl.  S27.  S6  P  43. 

Sa.  RosenberK  v.  Claflin  Co.,  96 
hU.  249.  10  S  521. 

Ba.  Who  maj  nuln  afldavtt  see 
lopra  99  153-159. 

54.  Tracy  v,  Gunn,  29  Kan.  508; 
Casaldy  v.  Fleak,  20  Kan.  54;  North- 
tm  Lake  Ice  Co.  v.  Orr.  102  Ky.  6R6. 
14  8W  214,  19  KyL  1834;  Klrksvllle 
Rav.  Bank  V.  Spansler,  69  Ho.  A. 
172. 

[a]    aOant  dMOzHMd  as  plaintiff. 

—A  clerical  error  In  naming  plaintiff 
w  afllant  in  the  body  of  the  affidavit, 
which  was  slfoied  by  his  attorney, 
nay  be  amended.  Dunn  v.  Drum- 
■rnd,  4  Okl.  481.  51  P  656. 

55.  BMitlrMiwnti  as  to  see  supra 
»  18S.  189. 

sa.  Oa. — Silverman  v.  Sloat,  11 
3a.  A.  193.  74  SE  93R. 

ni.— Bailey  v.  Valley  Nat.  Bank, 
1:7  ni.  332,  19  NE  695.  See  Keith  V. 
Fi:ty.  231  til.  213.  83  NE  162. 

Kan. — Rothweller  v.  Mason,  92 
Ean-  612,  141  P  245. 

Mont — S.  C.  Herbat  Tmportlnu  Co. 
r  Hogan.  16  Mont.  884,  41  P  135. 

X.  T. — ^Ladenburs  v.  Commercial 
Bonk,  87  Hun  289.  33  NTS  821  [afl 
146  N.  T.  408  mem,  42  VTB  548  mem]. 
Dcmtra  Zeresa  v.  Benolst,  SO  N.  T. 
9wt.  199,  S8  HowPr  129. 

S.  C.— Cook  V.  New  York  Corun- 
iwn  Min,  Co.,  114  N.  C.  617,  19  SE 
M4. 

W.  Va. — Chapman  v.  Plttsburp, 
•te..  R.  Co,  26  W.  Va.  299. 

Bee  Morton  v.  Shaw,  190  Mass. 
K4.  77  NE  638. 

Contra  StaKgers  v.  Washington,  56 
Ua.  £25. 

_ST.  Boarman  v.  Patterson,  1  Gill 
DCd.)  172;  Westovar  v.  Van  I>om 
tron  Works  Co.,  70  Nebr.  416,  97  NW 


598;  Holway  v.  American  Exch.  Nat, 
Bank,  64  Nebr.  67.  89  NW  882;  Jaf- 
fray  v.  Wolf.  1  Okl.  312.  33  P  945; 
Sage  V.  Rudderow,  1  Pa.  Co.  373. 

68.  Beaniremant  as  to  see  supra 
Si  192-206. 

59.  Mentzer  v.  Ellison,  7  Colo.  A. 
315,  43  P  464:  Tanner,  etc..  Engine 
Co.  V.  Hall.  22  Pla.  391;  Butcher  v, 
Cappon,  etc..  Leather  Co.,  148  Mich. 
552,  112  NW  110,  12  AnnCas  169. 

[a]  Ownership  of  dalmsi — (1)  If 
plaintiff  at  the  date  of  the  Issue  of 
the  attachment  does  not  own  the 
claim,  he  cannot  afterward,  by  pur- 
chasing such  claim,  assert  It  by 
amendment  or  otherwise,  against  the 
property  seized.  John  V.  Farwell  Co. 
V.  Wright,  38  Nebr.  446.  66  NW  984. 
(2)  Where  an  action  is  brought  by 
the  equitable  owner  of  the  chose  In 
action  sued  on,  and  the  declaration 
is  amended  by  making  the  legal 
owner  plaintiff,  the  afltdavlt  stating 
the  indebtedness  to  be  to  the  equita- 
ble owner  need  not  be  changed. 
Tully  V.  Herrin,  44  Miss.  628. 

[b]  BhowlBff  Indebtedness  to  "da- 
ponent." — Under  the  statute  requir- 
ing an  affidavit  for  attachment  to 
contain  a  statement  that  defendant 
Is  Indebted  to  plaintiff,  an  affidavit 
that  defendant  Is  indebted  to  "de- 
ponent." who  Is  one  of  the  plaintiffs, 
I9  jurlsdictionally  defective,  and  not 
subject  to  amendment.  Butcher  v. 
Cappon,  etc..  Leather  Co.,  148  Mich. 
652,  112  NW  110,  12  AnnCas  169. 

[c]  Vatnr*  of  olaUn. — ^Where  the 
original  affidavit  stated  that  plain- 
tifTs claim  was  due  when  the  action 
was  commenced,  but  did  not  suffi- 
ciently show  its  nature,  and  an 
amended  affidavit  stated  how  the  de- 
mand originated,  the  two  affidavits 
together  were  sufficient,  although  the 
amended  affidavit  failed  to  show  that 
the  claim  accrued  before  action 
brought.  Rothweller  v.  Mason,  98 
Kan.  4,  142  P  267  [den  reh  92  Kan. 
612,  141  P  246]. 

[dl  Partlenlar  dasortptloa  of 
ohsoksv— Where  an  affidavit  for  at- 
tachment seta  out  that  defendant 
was  indebted  to  plaintiff  upon  two 
unpaid  cheeks  Indorsed  and  delivered 
by  defendant,  ^vlng  the  amount  of 
both  checks,  an  affidavit  describing 
the  checks  more  particularly  did  not 
set  up  a  new  cause  of  action.  Lulsl 
V.  Jacobellls,  163  111.  A.  103. 

[e]  That  til*  debt  Is  dne  may  be 
shown  by  amendment.  Sumner  Lum- 
ber Co.  T.  Deen,  86  Fla,  149,  61  S 
241. 

60.  Tommey  v.  Gamble,  66  Ala. 
469. 

61.  Wadsworth  t.  Cheeney,  18 
Iowa  676:  Baker  Wire  Co.  v.  King- 
man, 44  Kan.  270.  24  P  476. 


63.  Balshelmer  v,  McDanlel,  89 
Miss.  839.  12  S  838. 

63.  Pride  V.  Wormwood.  S7  Iowa 

2S7. 

64.  Bailey  v.  Valley  Nat,  Bank, 
127  111.  332.  19  NE  695;  Eckhardt  v. 
Taylor,  90  Kan.  698,  700.  136  P  218 
Celt  Cyc];  Burnett  v.  McCluey,  92 
Mo.  230,  4  SW  694  [overr  Burnett  v. 
McCluey,  78  Mo.  676;  Bray  v.  Mc- 
Clury,  65  Mo.  128];  Coyle  Mercantile 
Co.  V.  Nix,  7  Okl.  267.  54  P  469. 

65.  Ala.— Webb  v.  McPherson.  142 
Ala.  540,  38  S  1009;  George  F.  IHtt- 
man  Boot,  etc,,  Co.  V.  Mlxon,  120  Ala. 
206,  24  8  847. 

Colo. — ^Lepbel  v.  Beck,  2  Colo.  A. 
390.  81  P  186. 

Md, — Kendrlck  v.  Warren  Bros.  Co., 
110  Md.  47.  72  A  461. 

Mont.— Newell  v.  Whltwall.  18 
Mont  243,  40  P  886. 

N.  T. — Sulsbacher  v.  Cawthra,  14 
Misc.  646,  86  NTS  8  Catf  148  N.  Y.  766 
mem,  43  NS  990  meml. 

Pa, — Z^na  Qo€)dwin.  6  Pa.  Dlst. 
335.  26  PlttsbLegJNS  449. 

Wis. — Maguire  v.  Bolen,  94  Wis. 
48,  68  NW  408. 

[a]  IndeMedneaa  axWsr  Anzlnff 

fiendanoy  of  action, — The  attachment 
aw  of  Wisconsin  permits  amend< 
ments  only  to  state  facts  existing  at 
the  time  of  making  the  affidavit  and 
does  not  permit  an  omnibus  affidavit 
to  cover  any  indebtedness  that  may 
come  Into  existence  between  the  par- 
ties during  the  pendency  of  the  liti- 
gation. Oconto  Co.  V.  Esson,  112 
Wis.  89.  87  NW  855. 

[b]  A  faUuxe  to  state  the  method 
of  compntlnar  the  damages  claimed 
may  be  supplied.  Kahn  v.  Hollander, 
140  App.  Div.  492,  126  NTS  883  [rev 
124  NTS  1071]. 

[c]  Making  afBdaTit  conform  to 

fi•adlttg'.^Where  the  complaint  was 
three  counts,  each  claiming  the 
statutory  penalty  of  two  hundred 
dollars  Imposed  on  a  mortgagee 
whose  mortgage  has  been  satisfied 
for  failure  to  enter  the  satisfaction 
of  record,  on  request,  and  each  based 
on  a  separate  request,  and  the  affi- 
davit described  the  demand  as  "the 
sum  of  six  hundred  dollars,"  an 
amendment  so  as  to  describe  !t  as 
"In  the  sum  of  six  hundred  dollars, 
by  three  statutory  penalties  of  two 
hundred  dollars  each."  was  Justified 
by  Code  (1896)  S  664,  authorizing 
amendments  of  "any  defect  of  form 
or  substance  In  the  affidavit,  bond 
or  attachment."  George  P.  DIttman 
Boot,  etc.,  Co.  V.  Mlxon,  120  Ala.  206. 
24  S  847 

[d]  The  aflldavit  may  he  amended 
by  rednoinr  the  Olalm  eo  as  to  bring 
It  within  the  Jurisdictional  amount 
to  which  the  powers  of  the  court  ex- 
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[$  263]  ce.  Justice  of  ObUm.  That  the  omis- 
eion  or  the  insnfficieney  of  an  averment  required  by 
statute  that  the  elaim  is  jnst  may  be  supplied  or 
remedied  hy  amendment  baa  been  both  asserted** 
and  denied.'* 

[i  264]  (g)  Statements  m  to  Oionnds  *■»— aa.  In 
OeiwnL  An  i^davit  which  fails  to  assign  any  stat- 
ntory  cause  for  an  attaidiment  cannot  be  amended 
in  that  respect;**  bnt  an  amendment  which  merely 
makes  the  cause  of  action  ali^fed  in  the  petition 
more  speeiBc,^**  or  sets  up  additional  facts  which 
were  not  known  at  the  time  of  filing  the  original 
affidavit,'^  is  permissible  to  show  the  ground  for 
the  attachment;  as  is  also  an  amendment  so  as  to 
allege  fnlly  matters  prescribed  in  the  disjunctive 
as  a  distinct  ground  of  attachment,  and  only  allied 
in  part  in  the  original  affidavit.^' 

(i  265]  bb.  B&JnnctiTO  AUegations.  An  affida- 
vit whidi  is  nnoertain  and  ambiguous  because 
statii^  separate  grounds  in  the  diEfjnnctive  is  amend- 
able." 

266]   CO.  Stating  Hew  or  Additional  Grounds. 

Although  a  contrary  opinioD  has  been  asserted/* 
the  preponderance  of  authority  supports  the  view 
that  a  new  ground  for  attacliment  may  be  substi- 
tuted or  added  by  way  of  amendment/''  even  after 
the  attachment  has  been  levied/^  or  the  trial  has 
begun  upon  a  plea  traversing  the  original  affidavit.^^ 
But  it  has  been  held  proper  to  refuse  to  allow  such 
an  amendment  where  the  attachment  was  originally 
secured  on  grounds  which  had  no  existence  in  fact/" 
or  where  the  motion  to  amend  was  not  accompanied 
with  an  offer  to  file  an  additional  bond  conditioned 
for  prosecuting  with  efFect  the  additional  causes 
proposed  to  be  set  forth." 

267]  dd.  Fraudulent  Disposition  or  Removal 
of  Property.  An  affidavit  charging  a  belief  that  de- 


fendant is  about  to  remove  his  property  may  be 
amended  by  further  charging  a  fraudulent  inteat,"' 
or  by  supplying  clerical  omissions  to  state  a  fnada- 
lent  intention  to  dispose  of  the  property  and 
that  the  property  belonged  to  the  debtor,**  ud 
an  affidavit  in  the  language  of  the  statute,  ally- 
ing fraudulent  intent  in  disposing  of  property, 
may  be  amended  by  setting  forth  the  faets  relied 
on.*» 

The  pnsent  exiataice  of  this  ground  for  attuh- 
ment  must  af^ear  by  the  amended  affidavit." 

[{  2681  M.  Banoral  from  Jvrisdietioii.  M  af- 
fidavit which  does  not  substantially  comply  with  the 
statutory  provisions  respecting  tiie  allegations  as 
to  the  removal  of  defendant  from  the  state  or  other 
prescribed  place  is  defective  in  substance  and  can- 
not be  amended;**  but  an  all^tion  that  the  debtor 
is  about  to  remove  from  the  state  may  be  amended 
by  stating,  in  addition,  or  other  political  dirisiDD 
within  the  state.** 

[i  269]  ff.  Nonresideiico.  While  it  has  beeo 
held  that  en  affidavit  which  insufficiently  states  Uie 
nonresidence  of  defendant  cannot  be  ameaded,** 
amendments  have  been  permitted  to  an  affidavit  al- 
leging nonresidence  on  information  and  belief/^  and 
it  seems  that  insufficiency  in  this  respect  may  be 
cured  by  an  affidavit  read  on  behalf  of  defendant 
on  a  motion  to  vacate  the  attachment.** 

Place  of  defendant's  residence.  Where  phuntiff 
is  required  to  ascertain  the  place  of  defendant's 
residence  if  possible,  an  amendment  stating  tbe 
place  of  residence  may  properly  be  made.** 

270]  (h)  KegatioQ  of  Improper  Hotiva" 
Failure  to  state  that  the  attachment  is  not  sued 
out  for  the  purpose  of  vexing  or  harassing  d^ 
fendant  is  a  substantial  defect  which  ctumot  be 
supplied  by  amendment.*^ 


tend.  Webb  v.  McFherson,  148  Ala, 
640,  88  SW  1009. 

66.  Moore  v.  Harrod,  101  Kv.  248, 
40  SW  67B,  19  KyL,  406;  Bafley  v. 
Beadleu,  7  Bush  (Ky.)  383:  Allen  v. 
Brown,  4  Mete.  (Ky.)  342  [overr  Pool 
V.  Webster.  S  Mete.  (Ky.)  27RT; 
Burnett  v.  McCluey,  92  Mo.  230.  4  SW 
694  [ovarr  Burnett  v.  McOumt,  78 
Mo.  67<:  Bray  T.  McClury.  65  Mo. 
128]. 

07.  Sommera  v,  Allen.  44  W,  Va. 
180,  28  SB  787  (holding  that  the 
omiBston  of  the  words  "Justly"  or 
"Justly  entitled  to  recovor"^  la  fatal). 

68.  m«auiz«MBta  aa  to  see  supra 
9S  807-288. 

68.  Mentser  v.  Ullison,  7  Colo.  A. 
815.  48  P  464.  But  see  Bailey  v. 
Valley  Nat  Bank,  127  111.  832,  18 
NB  695. 

TO.  Oourley  v.  Carmody.  28  Iowa 
212;  Helton  v.  McLeod,  93  Hiss.  516, 
46  S  534. 

71.    Bee  Infra  S  866. 

78.  Helton  v.  McLeod,  98  Mtss. 
516,  46  S  B34. 

73.  Salmon  v.  Mills,  49.  Fed.  333, 
1  CCA  878  (constmlnff  Arkansas  stat- 
ute); Bishop  V.  Fennerty,  46  Miss. 
570. 

74.  Brookmlre  v.  Rosa,  34  Nebr. 
227,  51  KW  840.  And  see  Sherrfll  v. 
Bench,  37  Ark.  G«0. 

76.  U,  S, — Fltzpatrick  v.  Flanna- 
gan.  106  U.  8.  64fl,  1  SCt  869.  27  U 
ed.  211  (construing  Mississippi  stat- 
ute) ;  Spreen  v.  Dfilslenore,  94  Fed. 
71  (construing  Kentucky  statute). 

Ga.™ Dolvin  v.  Hicks.  4  Ga.  A.  653, 
62  SE  9E. 

111.— Ketth  V.  Ray,  231  111.  213,  88 
NB  152  [alt  134  111.  A.  119]:  Bryant 
V.  Slmoneau,  51  111.  324. 

Iowa. — Gmerson  v.  Converse,  106 
Iowa  330,  76  NW  706;  CItlsens'  Nat, 
Bank  v.  Converse,  106  Iowa  669,  76 
NW  606. 


Ky. — Allen  v.  Brown.  4  Mete.  848 
[overr  Poo]  v.  Webster,  3  Mete.  278]. 

N.  T. — Thamee,  etc..  Mar.  Ins.  Co. 
V.  Dimlck.  22  NTS  1096. 

Okl.— Jaffray  v.  Wolf.  4  Okl.  303.  47 
P  496. 

W.  Va.— Miller  v.  White.  46  W,  Ve. 
67,  33  SE  332,  76  AmSR  791. 

[a]  ninstratloii. — In  an  attach- 
ment suit  for  the  price  of  goods  pur- 
chased from  plaintiff  under  fraudu- 
lent representations,  plaintiff  may 
amend  the  attachment  affldavft  so  as 
to  show  that  defendant  has  disposed 
of  the  goods,  thus  preventing  plain- 
tiff from  recovering  by  replevin. 
Jaftray  v.  Wolf,  4  Okl.  303.  47  P  496. 

[b]  A  noaaa  wUtfk  did  not  ex- 
ist -Wbam  VIM  attanhmut  lanwd  may 
be  set  up  by  amendment,  and  hence 
an  attachment  Issued  In  an  action 
brought  before  the  maturity  of  the 
debt  should  be  sustained  after  the 
debt  has  matured.  If  the  grounds  are 
sufficient  to  authorize  an  attachment 
for  a  debt  which  is  due,  although  not 
sufficient  to  authorise  an  attachment 
for  a  debt  which  has  not  matured. 
Hey  V.  Harding,  63  SW  33,  21  KyL 
771. 

[c]  A  n«v  suit  la  not  oommenoed, 

nor  Is  a  new  cause  of  action  alleged, 
by  the  filing  of  an  amended  affidavit 
setting  up  additional  grounds  of  at- 
tachment Keith  v.  Ray,  231  111.  213, 
83  NE  152  faff  134  111.  A.  119], 

[dl  When  not  deemed  amended  on 
appeaL — An  affidavit  will  not  be  con- 
sidered on  appeal  as  amended  to  con- 
form to  proof  of  a  new  ground  of 
attachment  not  existing  at  the  time 
the  original  attachment  wan  sued 
out,  where  there  was  no  offer  to 
amend  at  the  trial  and  the  affidavit 
was  not  treated  as  amended.  Blaas 
V.  Lee,  65  Ark.  389.  18  SW  186. 

76.  Kilmer  v.  Farrish.  144  111.  A. 
270. 


77.  Kilmer      Parrlsh.  144  m.  A 

270. 

^'"■^  of  dlscn- 

tlon. — Refusal  to  permit  an  amend- 
ment to  an  attachment  pelUlon. 
which  stated  an  additional  ground  of 
attachment,  to  stand  as  a  pleading  >d 
the  case,  where  not  filed  until  aft*r 
the  jury  was  Impaneled.  Is  rot  an 
abuse  of  the  sound  discretlor.  vested 
In  the  trial  court  in  regard  to  allow- 
ing amendments.  Bmerson  v.  Con- 
verse, 106  Iowa  830.  76  NW  705. 

78.  Carter  v.  James,  16  KyL  127. 

79.  Page  V.  Dillon.  61  TU.  A.  881 

80.  Musgrove  v.  Mott.  90  Ha  IVt, 
2  SW  214.  I 

81.  Stewart  v.  Cabanne.  16  Uo.  A 
517.  I 

82.  Joseph!  T.  Mady  Clothing  C^-i 
18  Mont.  195,  38  P  1.  \ 

88.  Bundy  v.  McKee,  29  Iowa  263;| 
Wadsworth  v.  Cheeny,  10  Iowa  267.  | 

at.  Brown  v.  MoCluskey.  86  Gt.\ 
677;  Lillard  v.  Carter,  7  Hetik.i 
(Tenn.)  604.  i 

85.  Brumby  v.  Rlckoff,  84  Gau  429.1 
21  SB  232.  I 

86.  Freer  v.  White,  91  Mich.  74.  SI 
NW  807. 

[a]    Continuing  aou«sia«mo«» — An 

attachment  Issued  at  the  commence- 
ment of  an  action  is  not  sustained 
by  an  amended  petition  filed  some 
time  afterward,  and  only  showing  de- 
fendant to  be  a  nonresident  at  th« 
time  of  the  filing.  Oouch  v.  Crouch, 
9  Iowa  269. 

87.  Booth  V.  Rees.  26  HI.  45: 
Clarke  Banking  Co.  v.  Wright.  31 
Nebr.  3fi2.  55  NW  1060.  1 

88.  Herman  T.  Bailey,  80  Mlae.  I4i 
45  NTS  88.  I 

89.  Hogue  T.  Corbit,  156  lU.  640j 
41  NE  219,  47  AmSR  288. 

90.  BoanlMBMita  a>  to  see  supn 
i  829.  ^ 

01.   Hall  V.  Brasleton.  46  Ala.  351 
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[$  271]  (i)  Danier  of  Irfws  of  Debt."  A  faUure 
to  aver  that  plaintiff  is  in  danger  of  losing  his  claim 
unless  an  attachment  issue,  or  an  allegation  faulty 
in  that  respect  is  amendable.*' 

272]  (})  Anrments  as  to  Property  of  Defend- 
int."  An  a^davit  for  attachment  may  be  amended 
so  as  to  make  the  description  of  defendant's  prop- 
erty more  definite,*'  or  remedy  a  clerical  error  in 
statii^  the  possession  by  the  debtor  of  goods  ex- 
empt from  execution."" 

273]  (k)  Date."  Errors  in  the  date  may  be 
corrected,"^  or  an  affidavit  newly  dated  snbfltitated 
for  one  erroneonsly  postdated 

274]  (1)  Signature.^  Although  there  is  au- 
thority for  the  view  that  an  unsigned  afiSdavit  is 
fatally  defective  and  cannot  be  made  good  by 
amendment,'  the  generally  accepted  view  is  that 
the  omission  of  affiant  to  affix  liis  signature  mar 
be  supplied  •  by  adding  his  signature  to  the  af- 
fidavit,* or  by  filing  a  new  affidavit  properly  signed.' 

[$  275]  (m)  Veriflcation."  A  defective  veri- 
fication may  be  amended,^  and  if  the  contents  of 
the  affidavit  are  duly  sworn  to,  but  the  officer  who 
administered  the  oath  ni^lects  to  add  his  certificate 


or  signature,  he  may  be  permitted  to  do  bo  nunc 
pro  time.®  An  insaffieient  or  defective  authwti- 
cation  of  the  certifieate  of  an  officer  acting  with- 
out the  jurisdiction  may  likewise  be  amended,*  as 
may  also  an  affidavit  improperly  sworn  to  before 
the  attorney  of  record;^"  but  an  affidavit  taken 
before  a  person  having  no  authority  to  administer 
the  oath  is  an  absolute  nullity  and  cannot  be  vali- 
dated." 

276]  (n)  Approval."  It  has  been  held  that 
an  indorsement  of  satisfaction  could  not  be  made 
nunc  pro  tunc." 

[(  277]  b.  Time  for  Application  or  Amendment. 
In  some  states  the  application  to  amend  may  be 
made  after  a  motion  to  dissolve  or  quash  the  at- 
tachment," or  after  a  plea  in  abatement  alleging 
formal  defects  has  been  filed,^'  and  before  the  af- 
fidavit is  adjudged  defective,^'  and  it  has  also  been 
held  that  an  amendment  may  be  permitted  after 
the  commencement  of  the  action  and  before  final 
judgment,"  or  even  upon  appeal.**  But  an  amend- 
ment will  not  he  permitted  after  a  plea  in  abate- 
ment has  been  sustained,**  nor,  it  has  been  held, 
after  defendant  has  appealed  from  an  order  of  the 


Hall  V.  Braileton.  40  Ata.  406;  Saan- 
ders  v.  Cavett,  38  Ala.  bl. 
sa.   m«qnlT«aaMit  aa  to  ihowlnr  of 

see  supra  {  230. 

OS.    Norton  V.  Flake,  36  Mo.  A. 

94.  m«q«]miMnt»  as  to  see  sapra 
Si  232-235. 

96.  Levin  v.  American  Furniture 
Co..  133  Oa.  670,  66  SE  8K8  (holding 
that  an  affidavit  to  obtain  an  attach- 
ment for  the  purchase  price  of  cer- 
Uiln  articles  set  forth,  which  were 
In  defendant's  possession,  which 
stated  that  the  amount  named  was 
due  for  the  purchase  money,  was 
amendable  by  adding  a  more  deflntte 
deaerlptlon  of  the  property,  and  etat- 
infiT  where  It  was  located  so  as  to 
Identify  It  more  fully). 

96.    Bunn  v.  Pritchard,  6  Iowa  68. 

•7.  Ttane  of  naUiiff  aSdaTit  see 
supra  |  162. 

SSL  Arkansas  City  Lumber  Co.  v. 
Scott,  S  Kan.  A.  636,  47  P  646:  Hub- 
bardston  Lumber  Co.  v.  Covert,  SE 
Mich.  264;  Anderson  v.  Kanawha  Coal 
Co.,  12  W.  Va.  526.  See  also  Oeorffe 
F.  Dlttman  Boot,  ete,  Co.  v.  Mlmn, 
130  Ala.  206.  84  S  847;  Bellah  v. 
Hllles,  18  Del.  34,  43  A  89;  Brumby 
V.  Rlckoff,  94  Qa.  429,  21  SB  282; 
Kmerson  v.  Converse,  106  Iowa  830, 
76  NW  680:  Citizens'  Nat.  Bank  v. 
Converse.  106  Iowa  669,  76  NW  506; 
f^hllcht  V.  Calllcott,  78  Miss.  487, 
24  B  889:  S.  C.  Herbet  Importing  Co. 
V,  Hogan.  16  Mont.  384,  41  P  136; 
Coyle  Mercantile  Co.  v.  Nix,  7  Okl. 
S67,  64  P  469;  Symms  Grocer  Co.  v. 
Bamham,  «  Okl.  618,  52  P  918;  Jaf- 
fray  v.  Wolf.  4  Okl.  303.  47  P  498; 
afaguire  v.  Bolen.  94  Wis.  48,  68  NW 

4oa. 

99.  Drew  V.  Deqaindre.  2  Dougl. 
CMlch.)  93. 

1.  BanlMMBia  as  to  see  supra 
I  237. 

9L.  Cohen  v.  Uanco,  88  Oa.  8T: 
Oavls  ▼.  SherrUl,  68  Tex.  Ctv.  A.  269, 
113  SW  666. 

C«l  n*  VAslffBea  wzltlug-  la  not 
■a  aadavti. — Davis  v.  Sherrill.  62 
Tex.  Civ.  A.  869.  118  SW  6S6. 

S.  McCain  v.  Street,  136  Ala.  686, 
It  8  872;  Savage  v.  Atkins,  124  Ala. 
r7S,  27  S  614;  Watts  v.  Womack,  44 
Ala.  106;  Stout  v.  Folger,  84  Iowa 
71,  11  AmR  188:  Marshall  v.  Brown, 
145  Mo.  A.  426,  122  SW  790;  West 
Tennessee  Agricultural,  etc,  Assoc. 
V.  Madison.  9  Lea  (Tenn.)  407;  Watt 
V,  Cames,  4  Helsk,  (Tenn.)  632:  Scott 
V.  White,  Thomps.  Cas.  (Tenn.)  38. 
See  nuthe  v.  Qreen  Bay,  etc.,  R.  Co., 
3?  Wtfl.  344.  But  compare  Sedalla 
Third  Nat  Bank  v.  Oarttm,  40  Mo,  A. 
lis. 


«.  Savage  v.  Atkins,  124  Ala.  378, 
27  6  614;  Marshall  v.  Brown.  146  Mo. 
A.  426.  122  SW  790. 

6.  McCain  V.  ettreet,  136  Ala.  625, 
33  8  872:  Marshall  v.  Brown,  US  Mo. 
A.  426.  122  SW  790. 

6.  Be^uixsmants  as  to  see  supra 
SS  238.  239. 

7.  Ala. — McCartney  v.  HuntsvlUe 
Branch  Bank,  3  Ala.  709. 

111.— Kruse  v.  Wilson,  79  II!.  233. 

Iowa. — Lowenstein  v.  Monroe,  63 
Towa  231,  3  NW  61;  ShafCer  v.  Sund- 
wal),  33  Iowa  679;  Cook  v.  Jenkins, 
30  Iowa  462. 

Tox.—White  V.  Casey.  26  Tex.  652. 

W.  Va. — Farmer's  Bank  v.  Qettin- 
ger,  4  W.  Va.  806. 

[a]  Where  tbs  Jurat  Is  postdated 
hy  mistake  so  that  It  appears  to  have 
been  sworn  to  after  the  Issuance  of 
the  writ,  it  is  error  to  refuse  to  allow 
it  to  be  amended.  Arkansas  City 
Lumber  Co.  v.  Scott,  5  Kan.  A.  686, 
47  P  546. 

[b]  Whsrs  adndBlatratloB  of  eatti 
not  upavsmt. — A  certificate  of  the 
clerk.  Intended  as  an  affidavit,  which 
does  not  state  that  plaintiff  was 
sworn  and  contains  no  Jurat,  cannot 
be  cured  by  a  subsequent  order  in 
which  It  appears  that  the  clerk,  hav- 
ing been  sworn,  states  that  plaintiff 
did  in  fact  make  oath  to  the  matters 
stated  in  the  certificate.  Cosner  v. 
Smith,  36  W.  Va.  788.  15  SE  977. 

[c]  As  affalast  snbseaiinit  attaota- 
mont  creditors  the  affidflvlt  cannot  be 
amended,  although  the  defect  will  not 
vitiate  the  proceedings  as  between 
the  debtor  and  creditor.  Qarrlott  v. 
Tiller.  IS  RyL  96. 

8.  Ala. — ^Hyde  v.  Adams,  80  Ala. 
111. 

Ark. — ■Fortenhelm  v.  Claflin,  47  Ark. 
49,  14  SW  462. 

Colo.~— Skinner  v.  Beshoar,  2  Colo. 
388 

Iowa. — Stout  V.  Folger,  34  Iowa  71, 

11  AmR  138. 

La, — State  v.  Downing,  48  La.  Ann. 
1420.  20  a  907. 

Md. — Farrow  v.  Hayes,  51  Md.  498. 

Miss. — Bolssean  v.  Kahn,  62  Miss. 
767. 

Pa. — Simon  v.  Johnson,  7  Kulp  166; 
Hart  V.  Jones.  6  Kulp  326. 

Contra  BIrdsong  v.  McLaren,  8  Ga. 
521;  Sedalla  Third  Nat.  Bank  v.  Gar- 
ton,  40  Mo.  A.  113. 

[a]  ZUnstratlon. — Where  an  affl- 
davit  for  the  granting  of  a  writ  of 
provisional  seizure  was  wantlns  the 
signature  of  the  Judge  before  whom 
It  was  made,  but  it  was  Immediately 
succeeded  by  an  order  for  the  ipsu- 
ance  of  the  writ,  signed  by  the  Judge, 


It  was  proper,  on  defendant's  mo- 
tion to  dissolve  the  writ  on  the 
ground  that  the  affidavit  was  defect- 
IvSt  for  the  Judge  to  fill  in  the  blank 
Bpace  In  the  Jurat  nunc  pro  tunc, 

flalntlff  having  been  actually  sworn 
n  the  first  instance,  and  his  name 
appearing  as  having  been  signed  to 
the  afndavit.  State  v.  Judge  Fourth 
City  Ct..  48  La.  Ann,  1420,  20  S 
907. 

{b]  Brsn  after  a  plsa  la  abats- 
ment  bas  besn  lllMI  on  the  ground 

of  such  omission,  it  may  oe  supplied. 
Hyde  V.  Adams,  80  Ala.  111. 

9.  Lawton  v.  Kiel,  51  Barb.  (N. 
T.)  30.  34  HowPr  465. 

10.  Yoakam  v,  Howser,  37  Kan. 
130.  14  P  438;  Swearingen  v.  Howser, 
37  Kan.  126.  14  P  436;  Dobry  v.  West- 
ern Mfg.  Co.,  57  Nebr.  228,  77  NW 
656;  Horkey  v.  Kendall.  63  Nebr. 
522.  73  NW  953,  68  AmSR  623. 

11.  Greenvault  v.  Farmers',  etc.. 
Bank,  2  Dougl.  (MIrh.)  498, 

la.  B«4«lrsBWBts  as  to  see  Infra 
9  240. 

13.  Slanghter  v.  Bevans,  1  Plnn. 
(Wis.)  348  (so  holding  under  the  ter- 
ritorial laws). 

14.  Beecher  v.  James,  8  111.  462; 
Marshall  v.  Brown.  146  Mo.  A.  426, 
122  SW  790;  Moline,  etc.,  Co.  v.  Cur- 
tis, 88  Nebr.  520.  57  NW  161;  CHaPke 
Banking  Co.  v.  Wright.  37  Nebr.  882, 
66  NW  1060:  Struthers  v.  McDowell. 
6  Nebr.  491.  Contra  Kelly  v.  Bantly, 
9  La.  Ann.  686. 

15.  Simpson  v.  Bast,  124  Ala.  293, 
27  S  436  (holding  that,  where  such  a 
plea  is  filed,  an  amendment  may  be 
permitted  before  consideration  of  the 
plea), 

16.  Lowenberg  v.  Jacobson,  25 
Cal.  A.  790.  145  P  734;  Musgrove  v. 
Mott,  90  Mo.  107,  2  SW  214  (holding 
that,  under  Mo.  Rev.  St.  9  445,  pro- 
viding that,  where  an  affidavit  la  ad- 
Judged  Insufficient,  plaintiff  may 
amend,  plalntifT  need  not  wait  until 
the  affidavit  is  held  defective,  but 
may  amend  In  advance). 

[a]  An  amendment  nsaxlj  two 
Tsars  aftsr  the  Issue  of  the  attech- 
ment  was  permitted  In  Winter  V.  Klr- 
by,  68  Ark.  471,  60  SW  34. 

17.  Northern  Lake  Ice  Co.  v,  Orr, 
102  Ky.  686,  44  SW  816.  19  KyL  1634; 
Moore  V.  Harrod,  101  Ky.  248,  40  SW 
675,  19  KyL  406. 

18.  Sloan  V.  Hudson,  119  Ala.  27, 
24  B  458:  Finch  v.  Oregg.  126  N.  a 
176.  36  S'E  2.11,  40  LRA  679.  See  also 
Hanger  v.  Ivea,  69  Ark.  62,  62  SW 
68 

is.    Sydnor    v,    Chamberq,  Dall. 

(Tex.)  601. 
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court  denying  his  motion  to  dissolve  the  attach- 
ment on  the  ground  o£  the  insufficiency  of  the  a£- 
fidavit.^^  Where,  on  motion  to  diBsolve  an  attach- 
ment for  insufficiency  of  the  affidavit,  the  court  is 
required  to  give  plaintiff  an  opportunity  to  remedy 
the  defects,  it  may  order  the  dissolution  of  the 
attachment  unless  a  proper  affidavit  is  filed  within 
a  designated  time,'^  which  should  be  reasonable.'^ 
278]  c.  Necessity  of  New  Verification.  Where 
an  affidavit  or  petition  is  amended  in  a  material 
respect,  it  should  be  sworn  to  anew,''  or  new  af- 
fidavits should  be  filed  but  if  the  amendment  is 
no  more  than  a  new  statement  of  the  same  cause  of 
action,  the  petition  need  not  be  resworn  to.'' 

[$  279]  d.  Effect  of  Amendment.  The  &ing  of 
an  amended  affidavit  setting  up  additional  grounds 
for  attachment  is  not  the  commencement  of  a  new 
suit.''  An  amended  affidavit  in  attachment,  the  ma- 
terial averments  of  which  are  in  the  present  tense, 
and  do  not  relate  back  to  the  time  of  filing  the 
original  affidavit,  does  not  cure  defects  in  the  origi- 
nal affidavit.'' 

As  between  the  creditor  and  the  debtor  the  amend- 
ment of  the  affidavit  will  not  affect  the  lien  ob- 
tained under  the  affidavit  originally  made  and  filed.'' 


As  to  gnbseqnent  attacdiing  creditors  or  lioun, 

if  the  amendment  is  one  of  substance  or  prejudice 
will  result,'  liens  obtained  by  them  intermediate  the 
original  levy  and  the  amendment  will  be  entitled 
to  priority,'"  although,  where  the  defect  cured  by 
the  amendment  is  not  jurisdictional,  it  has  been  held 
that  the  amendment  will  relate  back  even  as  to 
subsequent  attachment  creditors.*" 

Sureties  on  the  bond  are  not  released  by  a  merely 
formal  amendment  or  one  which  merely  enlarges 
the  amount  claimed  by  the  original  declaration.** 

The  levy  of  an  attachment  based  on  an  insnfiBcieot 
affidavit  is  not  cured  by  an  amendment  of  the  af- 
fidavit."' 

An  nnnecwsary  amendment  is  without  prejudin 
where  the  ordinal  affidavit  was  sufficient." 

[$  280]  12.  OolUteral  Attack  on  AfUavit.  Ad 
affidavit  for  attachment,  which  is  good  upon  its  faee. 
cannot  he  collaterally  attacked"  except  for  frana 
or  collusion." 

[%  281]  IS.  Silppl«mental  AjBdavlti.  In  some 
jurisdictions  plaintiff  is  permitted  to  file  a  snpple- 
mental  affidavit  for  the  purpose  of  correcting  errors 
or  defects  or  supplying  omissions  in  the  original 
affidavit,"  even  after  a  motion  to  vacate,"  or  bring- 


so.  Brandenstein  v.  "Way,  17  Wash. 
2SS,  49  P  511. 

SI.  Wells  Y.  Danford,  28  Kan.  487; 
Henderson  v.  Brace,  30  Mo.  368; 
Claflln  V.  Hoover,  20  Mo.  A.  314. 

aa.  Claflln  V.  Hoover,  20  Mo.  A. 
314. 

33.  Queen  v.  Griffith.  4  Greene 
(Iowa)  113;  Atlantic  Bank  v.  Frank- 
ford.  61  N.  C.  199. 

[a]  Tsrlfloatlon  befors  oommer- 
olal  notary  pnbllo. — An  amendment 
of  an  attactiment  afTldavIt  may  be 
verified  before  a  commercial  notary 
public,  where  the  affidavit  amended 
haa  been  originally  attested  before  a 
judicial  officer  authorized  to  issue  at- 
tachments, although  the  attachment 
Issued  upon  pounds  not  authorized 
by  law.  Penn  v,  McGhee,  6  Ga.  A. 
«31,  «6  SE  686. 

84.  Inman  v.  Allport.  65  III.  540. 
[a]    ir.  T.  Ood*  CHv.  Ftoo.  ft  733, 

which  provides  for  the  amendment  by 
the  court  of  process,  pleadings,  or 
other  proceedings  at  any  stage  of  the 
action,  does  not  authorize  the  amend- 
ment of  an  aflldavlt  for  attachment, 
without  any  new  affidavit  being  made 
by  the  parties.  Davis  v.  Reflex 
Camera  91  App.  Dlv.  73.  89  NTS 
S87. 

85.  Hamlll  v.  Fhenlcle.   9  Iowa 

625. 

96.  Keith  T.  Hay,  231  HI.  213,  83 
NE  152  [arr  134  111.  A.  119]. 

37.  Robinson  v.  Burton,  6  Kan, 
293. 

33,  Bamberger  v.  Moayon,  91  Ky. 
617,  16  SW  276,  13  KyL  102;  Bell  v. 
Hall.  2  Duv.  (Ky.)  288;  Moses  v. 
Rountree.  11  Kyt,  438;  Cook  v.  New 
York  Corundum  Co.,  114  N.  C.  617,  19 
8B  664,  See  also  Breene  v.  Mer- 
chants, etc.,  BanK  H  Colo.  97,  17  P 
280. 

[a]  Ths  amendmant  of  the  oom- 
plalnt  by  tli*  addition  of  a  n*w 
gronnd  will  not  affect  the  lien  of  the 
attachment.  Ex  p.  Chase,  (S.  C.) 
38  SB  718. 

09.  Harbour-Pltt  Shoe  Co.  v. 
Dixon,  60  SW  186.  22  KyL  1169;  Cov- 
ington First  Nat.  Bank  v.  D.  Klefer 
Milling  Co.,  96  Ky.  97,  23  SW  675.  16 
KyL  467;  Meyer  v.  RufT.  16  SW  84, 
13  KyL  254;  Bell  v.  Hall,  2  Duv. 
(Ky.)  288:  Oathrlght  v.  McNeil,  4 
907,  5  KyL  165:  Greenvault  v. 
Farmers',  etc..  Bank.  2  Doagl.  (Mich.) 
498;  Kendrlck  T.  Mason,  (Tenn.  Ch. 
A.)  62  SW  SB9;  Miller  v.  White,  46 
W.  Va.  67.  88  SE  382,  76  AmSR  791. 
And  see  Goodman  v.  Henry,  42  W. 
Va.  $26,   2C   SE   628,   85   LRA  847 


(where  the  court  divided  on  this 
question). 

[a]  laereMliijr  unonnt. — The 

amendment  of  an  amdavit  for  attach- 
ment by  Increasing  the  amount  of 
platntifTs  claim,  after  the  warrant 
has  been  levied,  does  not  affect  the 
rights  of  another  creditor  making  a 
subsequent  levy  on  the  same  prop- 
erty before  the  amendment  was  filed. 
Magulre  v.  Bolen,  94  Wis.  48.  68  NW 
408.  See  also  Haas  v.  Cook.  (Ala.)  41 
S  731. 

[b]  Biffbts  of  purohaser. — Under 
Civ,  Code  S  268  suba  2.  providing 
that  the  amendment  of  an  alTldavtt 
for  an  attachment  for  the  purpose 
of  curing  a  defect  "shall  not  affect 
a  bona  fide  right  to,  or  lien  previous- 
ly acquired  upon,  the  property,  by  at- 
tachment or  otherwise."  the  amend- 
ment of  an  affidavit  for  an  attach- 
ment made  by  an  attorney  so  as  to 
show  the  right  oC  the  attorney  to 
make  the  aflldavlt  cannot  affect  the 
title  acquired  by  a  purchaser  after 
the  attachment  was  Issued,  but  prior 
to  the  amendment.  Northern  Lake 
Ice  Co.  V.  Orr,  102  Ky,  S86,  44  8W 
216.  19  KyL  1634. 

30.  Coyle  Mercantile  Co,  t.  NIx, 
7  Okl.  267,  54  P  469. 

[a]  This  no*  hM  Iwu  amlled 
where  the  amendment  consisted  of 
adding  the  name  of  a  copartner  who 
had  been  omitted  from  the  original 
attachment.  Symms  Grocer  Co.  v. 
Burnham,  6  Okl.  618.  62  P  913. 

[b]  Orounds  •xlstliia'  at  eom- 
uenoonMut  of  prooeediog*. — Under 
Satidels  &  H.  Dig.  S  331.  authorising 
the  amendment  of  attldavtts  In  at- 
tachment suits,  an  amended  affidavit 
of  attachment,  which  was  sustained 
on  grounds  therein  alleged,  existing 
at  the  time  of  the  commencement  of 
the  proceedings,  had  the  same  force 
and  effect  as  the  original  affidavit, 
although  made  nearly  two  years  after 
the  order  of  attachment  Issued  and 
served  on  the  original  nffldavlt.  Win- 
ter V.  KIrby,  68  Ark.  471.  60  SW  34. 

31.  Morton  V.  Shaw,  190  Mass.  654, 
77  NE  633. 

33.  Leavitt,  etc,  Co.  v,  Rosenberg, 
83  Oh,  St.  230.  93  NE  904. 

33.  Earp  v.  Stephens,  1  Ala.  A. 
447.  462,  65  S  266  [quot  Cyc] :  Kern 
Valley  Bank  v.  Koehn,  157  Ga\.  237. 
107  P  111;  Fremd  v.  Ireland,  33  SW 
89,  17  KyL  1140;  Ask  v.  Armstrong. 
9  S.  D.  266,  68  NW  743.  See  also 
Steuart  v.  Chappell,  98  Md.  627.  67  A 
17. 

ra]   Th««  need  not  b*  a  wnt  writ 


where  an  omission  to  state  that  the 
claim  is  not  due  Is  supplied.  Wads- 
worth  V.  Cheeney,  18  Iowa  676. 

34.  Barth  v.  Burnham,  106  Wb. 

648.  81  NW  809. 

[a]  XUustratloii.— Evidence  to  Im- 
peach an  affidavit  of  attachment  is 
not  admissible  In  a  collateral  pro- 
ceeding by  a  stranger  to  the  attach- 
ment suit  to  recover  possession  of 
the  property.  Hlllman  v.  Grlffln,  C 
Cal.  Unrep.  Cas.  354,  69  P  194,  «96. 

35.  Barth  v.  Burnham,  106  Wis. 
648,  81  NW  809. 

[a]  Erldeno*  aot  oImt.— Where, 
in  a  collateral  action,  evidence  wbb 
not  clear  that  an  attachment  legal  on 
Its  face  was  Invalid  for  fraud,  the 
trial  court's  finding  that  it  was  valid 
will  not  be  disturbed.  Barth  v.  Bum- 
ham,  105  Wis.  548,  81  NW  809. 

38.  Kahn  v.  Hollander,  140  App. 
Div.  492,  126  NTS  333  [rev  124  NTS 
10711. 

[a]  Howsrer,  an  application  to  b« 
allowed  to  die  additional  papers  In  an 
attachment  proceeding  was  properly 
denied,  where  the  attachment  must 
be  vacated  for  defects  upon  which 
such  additional  papers  would  have 
no  bearing.  Fine  v.  Lyons,  141  27TS 
296. 

[b]  Vnbmiflslon  to  oonrt^— An  or- 
der permitting  plaintiff  in  attach- 
ment to  file  additional  affidavits  with 
the  clerk,  without  requiring  the  sub- 
mlsslon  to  the  court  of  such  aflt- 
davlts,  will  be  reversed.  Cutler  v. 
Allavena,  166  App.  Dlv.  428,  l&O  NTS 
790. 

[c]  Whsrs    an    attwAmsiit  was 

void  because  It  was  Issued  upon  an 
affidavit  made  by  an  attorney  when 
one  of  the  plaintiffs  was  In  the  coun- 
ty, the  court  should  have  permitted 
an  amended  affidavit  to  be  flled.  but 
not  80  as  to  affect  the  priority  of  a 
lien  created  by  the  levy  of  another 
attachment  prior  to  the  filing  of  the 
amendment  Harbour-Pltt  Shoe  Co. 
V.  Dixon.  60  SW  186.  22  KyL  1169. 

fd]  Costs, — (1)  An  order  allowing 
plaintiff  In  attachment  to  file  addi- 
tional affidavits  must,  as  required  by 
Code  Civ.  Proc.  S  768,  award  costs 
against  him.  Cutler  v.  Allavena.  165 
App.  Dlv.  422,  150  NTS  790.  (2)  A 
defect  In  an  order  allowing  additional 
affidavits,  in  falling  to  award  costs, 
may  be  supplied  by  modification  of 
the  order.   (Sutler  v.  Allavena,  supra. 

37.  Cutler  v.  Allavena,  166  App. 
Div.  422,  160  NTS  790. 

ral  VlMn  BIlBff  of  nqnSMMVtal 
aftdavlt  pWBilMlbfts^Where  the  afll- 
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ing  to  the  attention  of  the  ooart  additional  faeta 
ID  Rspeet  to  bis  right  to  an  attachment,  which 
were  not  known  to  him  at  the  time  of  the  filing  of 
tbe  original  affidavit.^^ 

[{  282]  F.  Examina.tion  oi  Plaintiff.  A  statute 
^Tiding  that  in  certain  actions,  before  attaeh- 
meat  shall  issue,  plaintiff  shall  apply  to  a  judge 
or  master  in  chancery  and  be  examined  under  oath 
by  him  coneeming  the  cause  of  action,  and  there- 
opoQ  such  judge  or  master  shall  indorse  on  the  ap- 
plication the  amount  for  which  the  writ  shall  issue, 
bag  been  "held  not,  to  contemplate  an  examination 
before  a  court  in  session  and  a  record  of  the  pro* 


ceedings,*'  and  where  the  judge  has  ordered  the 
writ,  it  must  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  he  heard  such  evi- 
dence and  made  such  examination  as  the  statute 
requires.*" 

[$  283]  O.  Attachment  Bond— 1.  Kecessity— a. 
In  GeneraL  Tbe  statutes  authorizing  attachment 
usually  require,  as  a  condition  to  the  issue  of  the 
writ,  that  a  bond  shall  be  given  by  plaintiff  to 
indemnify  defendant  for  any  loss  or  injury  result- 
ing from  the  attachment  in  case  it  proves  to  be 
wrongful.'**  Such  a  requirement  is  jurisdictional 
and  cannot  be  dispensed  with,*^  and  an  attachment 


davit  for  attachment  In  an  action  for 
breach  ot  contract  falls  to  allege  the 
method  aaed  In  arriving  at  the  com- 
putation of  damages,  the  court,  as 
against  a  motion  hy  defendant  to 
racftte  the  attachment,  should  permit 
the  filing  of  a  supplemental  affidavit, 
as  the  defect  does  not  afreet  the  lu- 
rtsdiction  of  the  court.  K&bn  v.  Hol- 
lander. 140  App.  Dlv.  492,  12G  NTS 
m  [rev  J24  NTS  1071]. 

38.  Sommers  v.  Allen,  44  W.  Va. 
120.  £8  SE  787;  Goodman  v.  Henry, 
12  W.  Va.  626.  26  SE  688.  K  LRA 
S47;  Crim  v.  Harmon.  S8  W.  Va.  696, 
IS  SB  753. 

[a)  Sal*  foi  ooaafenoUoB  of  atat* 
ste,— Code  c  106  ]  i,  allowing  time  to 
Hie  a  supplemental  affldavlt  of  other 
material  facts  to  show  ground  of  at- 
ttehamtt.  should  be  liberally  con- 
strued. Goodman  v.  Henry,  43  W. 
Va.  6S«,  2«  SB  588,  15  LRA  847. 

[b]  Tbo*  wlMB  flllar  vsnalsalUfc 
—After  an  attachment  In  aid  has 
been  levied,  an  affldavlt  may  be  filed 
letting  up  additional  grounds  for  the 
attachment,  even  after  the  trial  has 
begun  upon  the  plea  traversing  the 
original  affidavit  Kilmer  v.  Parrish, 
in  111.  A.  270. 

fc]  Wlio  may  make  sBpplwasntal 
tfldavlt. — While  a  supplemental  affi- 
davit for  an  order  of  attachment 
ahonld  be  filed  by  the  party  who 
makes  the  original  affldavlt,  such  affi- 
davit may  be  made  by  a  third  party 
who  is  a  credible  person.  Lewis  v. 
Bragg.  47  W.  Va.  707,  36  8E  948. 

fa]  irsoMwi^  of  .aliowlaff'  time 
wksB  faeta  existed. — An  amended  affi- 
davit In  an  attachment  case,  made 
under  Code  <1891)  c  105  S  1.  must 
■how  that  the  additional  facts  to 
show  the  existence  of  the  ground  of 
attachment  speolfled  In  the  first  affi- 
davit existed  at  the  date  of  the  first 
affldavlt.  Sommers  Allen,  44  W. 
Va_  120,  38  SB  787. 

^[e]  gsoe— lu  Of  atatlBff  Ume  of 
wwudciSw-— The  eupplemental  affi- 
davit need  not  expresaly  state  that 
tbe  additional  facts  came  to  affiant's 
knowledge  since  the  first  affldavlt 
iHIIer  T.  Zelgler.  44  W.  Va.  484,  29 
8K  981.  «7  AmSR  777;  Burgunder  v. 
Zelgler.  44  "W.  Va.  413,  29  SB  1034. 

If)    >n]nd«iiieBtftl    alBdaTlt  anst 
St  taksn.  m  porUoii  of  nrlglnsl  i 
&lm  V.  Ha.rmon,  88  W.  Va.  696,  18 
SE  7SS. 

Trj    JTeoe—l^   of  new  boady.— A 

[notion  to  flle  an  additional  affidavit 
In  attachment,  setting  up  grounds 
»lher  th&n  those  contained  in  the 
>rfgfna4  affldavlt,  is  properly  refused 
in  default  of  an  offer  to  file  a  new 
wnd  conditioned  for  prosecuting  with 
veet  the  additional  causes  set  forth. 
?t.n  V,  Dillon.  61  111.  A.  2«2. 
.  9».  Jaoobai  T.  Harks,  181  111.  688, 
•«  >rB  164  raff  SS  111.  A.  166  and  Aft 
S.  6SS,  21  set  866.  46  L.  ed. 

W.'  Jacobs  T.  Marks,  188  Til.  6S3. 
>t  me:  1S4  Caff  83  111.  A.  156.  and  aff 
f:  TJ.  B.  588.  21  set  865,  46  L.  ed. 
2411. 

4L  TT.  S. — Bbner  v.  Held,  186  Fed. 
'"9.  60  CCA  S70. 

Ga. — Olower  v.  Glldden  Varnish 
>^  120  Oa.  988,  48  SB  366:  High  V. 
"adTOSB.  119  Oa.  648.  46  SB  86ft. 

[6C  J.-11] 


Md. — Steuart  v.  Chappell.  98  Md. 
527,  B7  A  17. 
Miss.— Smith  T.  Hulhem.  67  HIaa 

691. 

Mo. — Jasper  County  v.  Chenault.  88 
Mo.  357. 

N.  D. — Pox  v.  Mackensie,  1  N.  D. 
298,  47  NW  3S6. 

Oh. — W.  L.  Adamson  Co.  v.  laor,  76 
Oh.  St.  64.  80  NH  1037. 

Pa. — Rothermel  v.  Marr.  88  Pa.  285. 

W.  Va. — Cosner  v.  Smith,  88  W. 
Va.  788,  15  BE  977. 

See  De  Morris  v.  Wilbur  Lumber 
Co.,  98  Wis.  465,  74  NW  105. 

{a]  federal  oonrta. — In  attach- 
ment suits  In  federal  courts  the  same 
security  is  required  as  In  state 
courts.  Singer  Mfg.  Co.  t.  Mason, 
22  F.  Caa.  No.  12,908,  6  Bill.  488. 

[b]  A  aeooad  writ  (1)  requlrra 
a  new  bond  where  the  terms  of  the 
bond  relate  only  to  the  first  writ,  for 
the  surety  Is  bound  only  for  damages 
resulting  from  the  flrst  writ.  Er- 
win  V.  Commercial,  etc.,  Bank,  12 
Rob.  (La.)  227.  (2)  But  an  alias  writ 
after  death  of  plaintiff  and  revivor 
in  the  name  of  his  executor  does  not 
require  a  new  bond.  Rheubottom  v. 
Sadler,  19  Ark.  491. 

[c]  The  addltlou  by  ammdsMut 
of  a  new  party  defe&daiit  to  a  for- 
eign attachment  necessitates  the  giv- 
ing of  a  new  bond.  Baldwin  v.  Fer- 
guson. 85  111.  A.  393;  Stein  v.  Bowers, 
Z  VTklyNC  (Pa.)  542. 

[d]  Indemnity  of  ofBoev.^ — The  at- 
tachment bond  Is  for  indemnity  of 
the  officer  as  well  as  defendant  under 
Tenn.  Code  t  8606,  which  authorises 
the  officer,  against  whom  a  judgment 
for  levrlng  tinder  a  wrongful  attach- 
ment has  been  rendered,  to  take 
judgment  by  motion  against  plain- 
tiff on  his  attachment  Dond.  Shaw 
V.  Holmes.  4  Heisk.  (Tenn.)  6»2. 

[e]  Depostttaff  a  nm  of  moaer 
equal  to  the  amornt  of  the  required 
bond  has  been  held  not  to  be  a  com- 
pliance with  the  statute.  Bate  t. 
McDowell,  48  N.  T.  Puper.  219. 

[f]  la  •  prooeedlnff  affalaat  aV 
aeoafllay  tenora,  a  bond  with  surety 
must  be  executed  and  tiled  before  a 
foreign  attachment  can  Issue,  the 
same  as  In  the  case  of  domestic  at- 
tachments. Cousins  T.  Braahear,  1 
Blackf.  (Ind.)  510. 

[gj  An  nsdartakliw  gtven  Inatead 
of  a  bond  (1)  is  sufficient  under  the 
statutes  of  Minnesota.  Schweigel  v. 
L.  A.  Shakman  Co.,  78  Minn.  142,  80 
NW  871,  81  NW  529.  (2)  An  order 
requiring  a  bond  Is  satisfied  by  an 
undertaking,  provided  such  undertak- 
ing furnishes  the  security  contem- 
plated hv  the  order.  Peo.  v.  Low- 
ber,  7  AbbPr  (N.  T.)  158.  (8)  But 
it  is  otherwise  when  It  falls  to  fur- 
nish sufficient  security  against  the 
mischief  contemplated  by  the  statute. 
Bx  p.  Damon,  103  Ala.  477,  16  S  862. 

[h]  Serrlnir  oopr  of  xadveUMag. 
— In  New  York  there  is  no  statute  or 
rule  requiring  service  in  attachment 
of  a  copy  of  the  undertaking.  Ma- 
xurette  V;  Richard  Carle  Amusement 
Co.,  49  Hlsc  604,  99  NTS  1109. 

[1}  An  attauAmaat  udevtakiar 
la  a  eoatvaeA^Bamberger  v.  Oidiln- 
sky,  21  Misc.  716,  48  NTS  189. 

Dl.  AttadhauBk  beaa*  aaal«a> 


able,  as  also  are  claims  arising  un- 
der them.    State  v.  Heckart,  49  Mo. 

A.  280. 

43.  Ala. — Smith  v.  Moore,  35  Ala. 
76;  Bx  p.  Robblns,  29  Ala.  71;  Mo- 
Gown  V.  Sprague.  2S  Ala.  524;  Barp 
v.  Stephens,  1  Ala.  A.  447,  463.  66  8 
266  [quot  C^o]. 

Ark. — Delano  v.  Kennedy,  6  Ark. 
467. 

Cal. — Kern  Valley  Bank  t.  Koehn, 
157  Cal.  237,  107  P  111. 

Conn. — Starr  v.  Lyon,  6  Conn.  638, 

Ga. — Heard  v.  Illinois  Nat.  Bank, 
114  Ga.  291,  40  SB  266;  BngUsh  r. 
Reed.  97  Ga.  477,  26  SB  325;  Rogera 
v.  B.  M.  Blrdsall  Co.,  72  Ga.  188; 
Dobbs  v.  Justices  Murray  County  In- 
ferior Ct,  17  Ga.  624;  Birdsong  v. 
McLaren,  8  Ga.  621;  Levy  t.  Mlllman, 
7  Ga.  167;  Kahn  v.  Herman,  8  (3a. 
266;  Georgia  Southern,  etc.,  R.  Co. 
Knight,  11  Ga.  A.  489,  76  SB  823. 

Ind. — Cousins  t.  Brashier,  1  Blackf. 
85;  Louisville,  etc.,  R.  Co.  v.  Lake,  6 
Ind.  A.  460,  32  NB  590. 

Iowa. — Bads  v.  Pitkin.  8  Greene  77. 

Kan. — Ballinger  v.  Lantler.  16  Kan. 
608. 

Ky.— Klelne  v.  Nie,  88  Ky.  642,  11 
SW  690.  11  KyL  683;  Anderson  v. 
Sutton,  2  Duv.  480;  Kerr  v.  Smith,  6 

B.  Mon.  552;  Worthlngton  v.  Damartn. 
5  KyL  684;  Plgg  v.  Tates,  1  Ky.  Op. 
299. 

La. — Mitchell  v.  Murphy,  131  La. 
1033,  60  S  674;  U.  8.  v.  Murdock,  18 
La.  Ann.  305,  89  AmD  661;  Roquest  v. 
Steamer  B.  R  Clarke,  12  La.  Ann. 
300. 

Miss.— Ford  v.  Hurd,  12  Miss.  683; 
Ford  V.  Woodward,  10  Miss.  260;  Cor- 
nell T.  Hulon,  4  Mlaa.  54. 

Mlnn.^ — Blake  t.  Sherman,  12  Minn. 
420. 

N.  T. — Bennett  v.  Brown,  4  N.  T. 
254;  Kelly  v.  Archer.  48  Barb.  68; 
Campbell  v.  Conner,  41  N.  Y.  Super. 
459;  Homan  v,  Brlnckerhoff,  1  Den. 
184. 

N,  C — Cterson  v.  Woodrow,  160  N. 

C.  143.  76  SB  998;  State  Bank  r.  Htai- 
ton.  12  N.  C.  897. 

S.    C. — National    Exch.  Bank 
Stelllng,  31  S.  C.  860,  9  SB  1028;  Ford 
v.  Rogers,  46  S.  C.  L.  886;  Dillon  v. 
Watklns.  29  S.  C.  L.  445. 

Tenn. — Alabama  Bank  v.  Fltzpat- 
rlck.  4  Humphr.  311;  Smith  v.  Story, 
4  Humphr,  168, 

Tex. — Briggs  v.  Smith,  13  Tex.  269. 

Wis. — Leoerer  v,  Rosenthal,  99 
Wis,  235,  74  NW  971;  Gowan  v.  Han- 
son, 65  Wis.  341,  13  NW  238, 

[a]  In  tbe  Diatrlot  of  Oolambte 
the  filing  of  a  proper  bond  in  an  at- 
tachment suit  is  not  jurisdictional, 
but  the  court  acquires  jurisdiction 
over  the  property  seised  by  the  issu- 
ance and  levy  of  the  writ  and  If  de- 
fendant is  not  satisfied  with  the  suffi- 
ciency of  the  surety  on  the  bond,  or 
the  amount  of  Its  penalty,  he  has  the 
right  under  Code  L.  (1909)  S  449  (31 
U.  6.  St  at  L,  1260  c  864).  to  apply 
for  an  order  requiring  plaintiff  to 

Slve  an  additional  bond,  or.  If  the 
ond  Is  defective,  he  may  move  to 
quash  the  writ.  Mosea  v,  Hayes,  16 
App.  (D.  C.)  194. 

[b]  XOBer  depoalt  iJunUBoteat^ 
Where  the  statute  calls  for  an  un- 
dertaking or  bond,  a  deposit  of  money 
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issued  without  the  necessary  bond  is  invalid.*"  It 
has  been  held,  however,  that  the  failure  to  give 
an  attachment  bond  is  a  mere  irregularity  o£  which 
defendant  alone  can  take  advantage,  the  attaeh- 
ment  being  otherwise  valid.** 

Additional  bond.  A  plaintiff  who  desires  to  file  an 
additional  affidavit  setting  forth  additional  grounds 
for  an  attachment  should  offer  to  file  therewith  a 
new  bond  conditioned  for  the  prosecuting  with  ef- 
fect, etc.,  the  additional  cause  set  forth.*' 

Where  the  canse  of  action  is  assigned  after  the 
execution  of  an  attachment  bond  by  plaintiff  and 
his  surety,  the  bond  goes  along  with  the  action 
as  continuing  security  and  the  surety  eontinoes  lia- 
ble for  the  substituted  plaintiff.*" 

284]  b.  When  Not  Beqnired.  No  bond  need 
be  given  where  none  is  required,  or  where  it  is  ex- 


pressly dispensed  with.*'  Accordingly,  under  the 
statutes  in  force  at  the  time  and  in  the  place  vheie 
the  question  arose,  a  bond  has  been  held  nimeee»- 
sary  in  case  of  a  branch  writ  to  another  coont?,** 
an  attachment  against  a  nonresident  or  foreign  «>^ 
poratioD  defendant,*"  an  attachment  in  favor  of  the 
United  States,*"  a  state,*'  or  a  city  or  county,'*  or 
an  attachment  upon  a  claim  for  liquidated  dun- 
ages,^^  where  plaintiff  takes  a  pauper  oath  in  hen  of 
giving  a  bond,'^*  or  where  the  ofiScer  is  not  directed 
to  take  the  property  into  his  actual  possession.*' 
[$  285]  2.  Time  for  OiTing.  »The  giving  of  the 
bond  being  a  condition  precedent  to  the  issuance 
of  the  writ,*"  until  the  performance  of  which  joris- 
diction  does  not  attach,*'  the  bond  or  undertaking 
should  precede  the  issuance  of  the  writ  and  aeeran- 
pany  the  affidavit.*^ 


In  lieu  of  the  undertaking  la  not  suf- 
ficient. Bate  V.  McDowell,  48  N.  Y. 
Super.  219  [app  di«m  97  N.  T.  646 
mem], 

[Cl      OMbC    of    ItOnd  pTMRUMd. — 

(1)  Although  no  hond  could  be  found 
in  the  clerk's  office,  a  magistrate, 
having:  Issued  an  attachment,  was 
presumed  to  have  done  his  duty  In 
requiring  a  bond  as  a  condition  there- 
of, so  as  to  uphold  the  Hen  of  the 
attachment  as  against  judgments 
subsequently  confessed,  Klncald  v. 
Neall,  14  S.  C.  L.  201.  (2)  And  on 
review.  If  the  record  does  not  show 
that  a  bond  was  not  given,  the  giv- 
ing of  a  bond  may  be  presumed. 
Wight  V.  Warner.  1  r>ougf.  (Mich.) 
884.  See  also  Grlbble  v.  Ford,  (Tenn. 
Ch.  A.)  B2  SW  1007. 

[  d  ]  The  MqulremMtt  may  be 
merely  dlrMtoiT.  In  which  case  a 
failure  of  compliance  will  not  avoid 
the  levy.  Jones  v,  Ealer,  1  Oh.  Dec. 
(Reprint)  885,  8  WestLJ  BOO  (hold- 
ing that  an  attachment  without  se- 
curity for  costs  la  good,  and  that  the 
officer  serving  the  writ  may  be  lia- 
ble). 

43.   U.  8.— Bradley        Kroft.  19 

Fed.  296. 

Ark. — UcMechan  v.  Hoyt.  18  Ark. 
308;  Kellogg  V.  Miller.  6  Ark.  468; 
Dldier  V.  Galloway,  3  Ark.  601. 

Cal. — ^Kern  Valley  Bank  t.  Koehn, 
167  Cal.  237.  107  P  111  [aff  10  Cal, 
A.  679.  103  P  173].  See  also  Bene- 
dict V.  Bray,  2  Cal.  261.  66  AmD  332, 

Oa. — Clay  v.  Tapp,  79  Qa.  596.  7 
SR  266:  Rogers  v.  To.  M.  BIrdsall  Co., 
72  Qa.  138. 

111. — Baldwin  v.  Ferguson,  86  111. 
A.  393. 

Ind. — Barkeloo  v.  Randall.  4  Blackf. 
476,  32  AmD  46;  Louisville,  etc..  R. 
Co.  V.  Lake,  6  Ind.  A.  450.  32  NB  690. 

Iowa. — Brace  v.  Grady,  36  Iowa  352. 

Ky.— BUncoe  v.  Head,  103  Ky,  106, 
44  SW  374,  19  KyL  1742.  See  also 
Lewis  V.  Butler.  Ky.  Dec.  246. 

Md.— Gable  v.  Brooks.  48  Md.  108; 
Wanamaker  v.  Bowes,  66  Md.  42. 

Mich.— Marr  v.  Cook,  147  Mich.  426, 
111  NW  116. 

N.  T,— Kelly  v.  Archer,  48  Barb. 
68;  Davis  v.  Marshall,  14  Barb.  96; 
Bate  T.  McDowell,  48  N.  T.  Super. 
219.  See  also  Tiffany  v.  Lord,  66  N. 
T.  310;  Van  Loon  v.  Lyons,  61  N, 
T.  22. 

S.  C. — Wagener  v,  Booker,  31  S.  C. 
375.  9  SE3  1055. 

Tenn. — Alabama  Bank  v.  Fitzi>at- 
rlck,  4  Humphr.  311. 

W.  Va. — Coaner  v.  Smith.  66  W. 
Va.  788,  15  SE  977, 

Wis. — Lederer  v,  Rosenthal,  99 
Wis.  236.  74  NW  971. 

See  also  Schwetgel  v.  L.  A.  Shak- 
man  Co.,  78  Minn.  142.  80  NW  871. 
81  NW  629;  Houston  v.  Belcher,  20 
Miss.  B14;  Ford  v.  Kurd.  12  Miss. 
6S3;  Tyson  v.  Hamer,  3  Miss.  669; 
Stevenson  v.  Robhlna,  6  Mo.  18, 

[al  BeasOB  of  ml*. — Without  the 
bond  the  party  ts  not  rightfully  In 
court,  and  Its  absence  Is  to  be  re- 


garded as  in  the  nature  of  a  per- 
sonal disability  to  sue.  The  Na- 
poleon v,  Etter.  6  Ark.  103;  Delano 
V.  Kennedy,  6  Ark.  467. 

[h]  KfetMlunHrt  Is  nttdercd 

voidable  ottlj,  and  not  void,  by  the 
want  of  a  bond.  Banta  v.  Reynolds, 
3  B,  Mon.  (Ky.)  80;  Fanners  Nat. 
Bank  T.  Lancaster  Nat.  Bank.  4  KyL 
461. 

[c]    Uabmtj  of  IssnlBff  ofloer. — 

A  justice  of  the  peace  who  Issues  an 
attachment  without  first  requiring 
the  execution  of  a  proper  bond  Is 
liable  In  damages  to  defendant.  Head 
v.  Levy.  52  Nebr.  466,  72  NW  683. 

M.  Austin  v.  Goodbar  Shoe  Co., 
60  Ark.  444,  30  SW  888;  O'Farrell 
V,  Stockman,  19  Oh.  St.  296;  WIgfall 
v,  Byne,  30  S.  C.  L.  412;  Shaw  v. 
Holmes,  4  Heisk.  (Tenn.)  692.  See 
also  Gutterson  v.  Meyer,  68  Nebr. 
767,  94  NW  969, 

Waiver  by  defeoOaiit  of  *"-«■*■- 
iAmaj  at  bond  see  infra  I  316, 

46.    Page  v.  Dillon.  61  111.  A.  282, 

46.  Brown  v.  Tldrlck.  14  S.  D,  249, 
85  NW  185,  86  AmSR  754. 

47.  Keneflck  v.  Caulfleld,  SB  Va. 
122.  13  SE  848. 

[a]  In  Hew  Jersey,  since  the  act 
of  1903.  no  bond  Is  required,  Wil- 
kinson V.  Bloch,  (N.  J.)  67  A  117; 

[b]  Preliminary  steps  In  obtaln- 
iBf' attaolimeiit  of  land  wltbovt  bond. 
— -Where  a  creditor,  having  a  Judg- 
ment and  a  return  of  nulla  bona  upon 
an  execution  issued  from  a  quar- 
terly court,  brought  action  aeeaillng 
a  conveyance  by  the  debtor  to  his 
mother  as  fraudulent  and  attached 
the  lot  which  had  been  sold  pending 
the  action,  it  was  held  that  a  return 
of  "no  property"  on  an  execution 
issued  from  the  clerk's  office  of  a 
circuit  court  was  a  necessary  pre- 
liminary step  to  obtaining  an  attach- 
ment upon  land  without  the  execn- 
tlon  of  a  bond,  under  C^v.  Code  I  441. 
Behan  v.  Warfleld.  90  Ky.  161,  IS 
SW  439,  11  KyL  960, 

48.  Simpson  v.  Bast,  124  Ala.  293, 
27  3  436. 

48.  Head  V.  Daniels,  38  Kan.  1,  15 
P  911;  Simon  v.  Stetter.  35  Kan.  155; 
Payne  V.  Kansas  City  First  Nat. 
Bank,  16  Kan.  147;  Kerr  v.  Smith,  6 
6.  Mon.  (Ky.)  652;  Balrd  v.  Georgia 
Pac.  R.  Co.  (Miss.)  12  S  647;  Gutter- 
son  V.  Meyer,  68  Nebr,  767.  94  NW 
969;  Grebe  v.  Jones,  15  Nebr.  312, 
18  NW  81;  Olmstead  v.  Rivers.  9 
Nebr.  234,  2  NW  366;  Marsh  v.  Steele, 
9  Nebr.  96,  1  NW  869,  31  AmR  406. 

[a]  OonsUtntlonalltr  of  statntes. 
— A  statute  dispensing  with  a  bond 
for  attachment  against  nonresidents 
and  requiring  It  in  case  of  attach- 
ment against  residents  Is  not  open 
to  the  objection  that  It  deprives  the 
nonresident  of  his  property  without 
due  proeeas  of  law.  that  It  denies 
him  the  equal  protection  of  the  laws, 
or  that  it  denies  equal  privileges  and 
immunities  to  citizens  of  other 
states.  Central  L,  &  T.  Co.  v.  Camp- 
bell Commn.  Co.,  173  U.  S.  84,  43  L. 


ed.  623;  Olmstead  v.  Rivers,  9  Nebr. 
234.  2  NW  366:  Marsh  v.  Steele.  I 
Nebr.  96,  1  NW  869,  31  AmSR  4«; 
Cook  V.  Scott.  8  OhS&CP  686. 

[b]  Some  of  Asfsadaata  rsaUesli. 
— ^If  all  of  defendants  against  whom 
the  attaohment  issues  are  nonresi- 
dents, a  bond  is  not  necessary,  al- 
though some  of  the  other  defendtnta 
are  residents.  Head  v.  Daniels,  II 
Kan.  1,  16  P  til. 

50.    U.  8.  V.  Ottman,  8  D.  C.  73. 

61.    Renkert    v.    Elliott,    11  Lm 
(Tenn.)  236. 

[a]  BxempttOB  of  state  ooBstltt- 
tlonsl. — Such  a  provision  does  not 
violate  the  requirement  of  "due  proc- 
ess of  law,"  or  any  provision  of  the 
state  or  federal  constitution.  Ex  p. 
Macdonald.  76  Ala.  60S. 

02.  Morgan  v.  Menzles,  60  Cal.  Ill 
(holding  that  the  city  and  cwunty  of 
San  Francisco,  being  exempted,  by 
Cal.  Code  Civ.  Proc.  {  1068,  frorti  the 
necessity  of  giving  security  In  a 
civil  action,  need  not  give  a  bond  to 
have  an  attachment  in  an  action 
where  it  Is  plaintiff,  and  that  a  bond 
given  by  It  fs  in  contravention  of  the 
statute  and  void). 

[a]  A,  iMud  gtvea  by  tk*  oooaty 
board  of  snpervuors  was  binding  on 
the  sureties,  but  not  on  the  county. 
State  V.  Fortlnberry,  64  Miss.  316. 

53.  Dlrlckaon  v.  Sfaowell.  79  Hd. 
49,  28  A  896, 

84.  Wiley  v.  Bennett.  8  Baxt 
(Tenn.)  681;  Barber  v.  Denning,  t 
Sneed  (Tenn.)  266. 

[a]  A  pavpw^  oatk  tsksn  before 
a  Jnstlos  of  tk*  psaoe  has  been  held 
proper  In  a  suit  instituted  In  the  cir- 
cuit court.  Phlpps  V.  Burnett.  96 
Tenn.  175,  32  SW  926  toverr  Graham 
V.  Caldwell,  8  Baxt.  (Tenn.)  691. 

55.  Keneflck  v.  Caulfleld,  88  Va. 
122,  IS  SE  348;  Bowlby  v.  Do  Wilt 
47  W.  Va.  323,  34  SE  918. 

[a]  DeoreiAair  sale  of  Innd  wSO- 
ont  bond. — If  It  appears  that  a  copy 
of  the  attachment  was  served  on  de- 
fendant sixty  days  before  a  decree 
for  the  sale  of  the  land  attached,  tltt 
decree  for  the  sale  may  be  mad4 
without  requiring  the  bond  provided 
for  in  the  statute.  Anderson  V 
Johnson,  82  Gratt.  (78  Va.)  668. 

66.    Wentworth  v.  Moore.  64  Wash 
461,  117  P  251  (holding  that,  as  t)M 
Statute  makes  the  execution  and 
Ing  of  the  bond  a  condition  preoed< 
to  the  Issuance  of  the  writ,  a 
tiff  who  has  attached  real  estate, 
the  ground  of  defendant's  non 
dence,  may  not,  to  sustain  the  le 
on  defendant  showing  his  resldei 
in    the    state,    file   an  &ttac3i' 
bond). 

87.   See  supra  I   288.  And 
cases  in  next  note. 

68.  U.  S. — Bradley  v.  Kroft  - 
Fed.  296  (construing  Wisconsin  stai 
ate). 

Ala. — Earp  v.  Stephens,  i  Ala. 
447,  452,  S5  S  266  [quot  Gyel 

Ark,— Kellogg  v.  Killer.  «  A>k. 
DIdler  v.  Galloway,  3  Ark.  SOL 
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Wlure  the  bond  and  tiie  writ  bear  the  same  date 

it  will  be  presumed,  in  the  absenee  of  evidence  to 
the  contrary,  that  the  bond  preceded  the  writf^" 
and  it  has  been  held  that  this  presumption  is  not 
orereome  by  a  recital  in  the  bond  that  plaintiffs 
"have  this  day  sued  out  an  attachment."^ 

[f  286j  3.  Foim  and  BeanMtes  a.  Following 
StRtnte— (1)  In  OeneraL  The  statute  requiring  an 


attachment  bond  necessarily  describes  the  kind  of 
bond  required  in  many  of  its  particulars.  It  should 
be  consulted  and  closely  foUowed,^^  and  a  failure 
to  comply  with  its  requirements  is  fatal  to  the  at- 
tachment,'^ unless  the  omission  or  departure  is  only 
as  to  a  requirement  which  is  not  jurisdictional  or 
mandatoi^,  and  therefore  constitutes  a  mere  irregu- 
larity which  may  be  cured  or  waived.'* 


CaL— Benedict  v.  Bray,  2  Cal.  251, 
El  AmD  S32. 

Oa.— Bailey  v.  Clay.  79  Ga.  600,  7 
SE  268;  Enneklng  v.  Clay,  79  Ga.  598, 
7  8E  267;  Clay  v.  Tapp,  79  Ga.  596. 
7  S£  256;  RoKers  v.  E.  M.  Blrdsall 
Co.,  72  Ga.  133;  Snelllng  v.  Bryce,  41 
Ga.  B18:  Levy  v.  MlUraan,  7  Oa.  167. 

Ind. — Root  V.  Monroe,  B  Blackf. 
£9i ;  Reed  v.  XCentucky  Bank.  5 
Blackf.  227;  Summers  v.  Olancey,  8 
Blackf.  361. 

Ey. — ^Huctaeson  v.  Ross,  2  A.  K. 
Marsh.  849;  Lynn  v.  Stark,  <  KyL 

sst. 

Ulss. — HcCIanahan  v.  Brack.  46 
Miss.  S46;  Houston  v.  Belcher.  20 
Miss.  514;  Tyaon  v.  Hamer,  3  Miss. 

m. 

lie. — Jasper  County  v.  Chenault,  38 
Ifo.  157:  Stevenson  v.  Bobbins,  6  Mo. 
18. 

N.  T.— Hlllbank  v.  Oroftdway 
Bank,  8  AbbPrNS  288. 

S.  C — ''Warener  v.  Booker,  81  8.  C. 
175,  9  SB  1055:  Permlnter  v.  He- 
Daniel,  18  B.  C.  Ii.  267,  2<  AmD  179. 

Tex. — Osbom  v.  ScMfter.  87  Tex. 
414. 

W.  Va. — Cosner  V.  Smith.  86  W.  Va. 
788.  16  SE  977. 

Wis. — Oowan  v.  Hanson,  55  Wis. 
141,  18  NW  238. 

[ft]  nte  time  of  fflvlnr  tlie 
rad  mar  be  tfhown,  although  the 
writ  Is  dated  prior  to  the  bond. 
Snelllng  v.  Bryce,  41  Ga.  513. 

[b]  Wlier*  an  ftttaohment  has 
bMB  smeA  out  In  VMatton,  In  pursu- 
ance of  the  provisions  of  the  act  of 
1837.  bat  no  bond  has  been  filed  as 
directed  by  the  act,  plaintiff  will  not 
be  allowed,  either  In  vacation  or  at 
the  ensuinR  term  of  the  (jlrcult  court, 
lo  file  his  bond  nunc  pro  tunc.  Stev- 
enson V.  Bobbins.  5  Mo.  18. 

fcl  OnuttlBir  IMV*  %a  clT*  bond 
ittor  wxH  tMMOir— Where  no  bond 
had  been  Riven  on  the  Issuance  of  an 
attachment,  but  afterward  leave  was 
panted  by  the  court  for  bond  to  be 
riven,  and  proper  bond  was  then 
riven,  there  was  no  reversible  error 
ta  the  chancellor's  refnslnr  to  sus- 
tain a  plea  In  abatement  founded  on 
the  BTound  of  failure  to  fflve  bond 
for  the  attachment.  Lour  v.  IPlsher 
Typewriter  Co.,  1  Tenn,  Ch.  A.  668. 

Tdl  Msmomndnm  prohibiting  levy 
nrtll  bo&d  Rlvenv—A  memorandum  of 
ihe  Judfce  who  Issued  the  attachment, 
srttten  on  the  marRln  of  the  same. 
Icclarlng  that  attachment  Is  not  to 
»  levied  until  a  bond  approved  by 
ihe  clerk  has  been  Riven,  will  not 
vlldate  a  writ  Issued  without  a  bond, 
here  belnR  no  provision  of  the  law 
Ter  qoallfylnR  the  attachment  In  that 
wv.  Bailey  v.  Clay.  79  Ga.  600,  7 
n?  ;S8;  BnnekinR  v.  Clay.  79  Oa.  598, 
\  SE  257;  Clay  V.  Tapp,  79  Ga.  596, 
r  SB  156. 

(e]  An  omission  to  file  the  bond 
•■foe*  iMraa  of  the  writ,  when  no  In- 
vry  results.  Is  no  RTOund  for  dls- 
MvlnR  the  attachment.  AuRusta 
■u>k  V.  Oonrey.  28  Miss.  667;  Wheeler 
r.  SIsvens,  11  Miss.  628:  MUlbank 
^  Braidwar  Bank,  t  AbbPrNS  (N. 

'if  IVaiw  «h*  WiMOBSin  atstste, 

he  RiTlnir  of  a  bond  ts  not  essential 
•  a  valid  Issue  of  the  writ,  but  Is 
Mentlal  to  Its  execution.  Hubbard 
r.  Ralrr.  •<  wis.  578.  71  NW  1036. 

Reed  V.  Kentucky  Bank,  5 
nacfcf.  (lad.)  227:  McKensIe  V.  Bu- 

18  B.  C.  L.  205:  WrlRht  v.  RaR- 

18  Tex.  289. 

Wrlfht  V.  RaRland,  18  Tex. 


289.  Contra  Summers  v.  Glancey.  8 
Blackf.  (Ind.)  361  (holdluR  that  in 
case  of  such  recital  parol  evidence 
Is  not  admissible  to  prove  that  the 
bond  preceded  the  writ);  Hucheson 
V.  Ross,  2  A.  K.  Marsh.  (Ky.)  349. 

61.  [a]  rorms  of  attachment 
bonds  In  whole,  In  part,  or  In  sub- 
stance see  Smith  v.  Fargo,  67  Cal. 
157:  Frankel  v.  Stem,  44  Cal.  168; 
Cahen  v.  Mahoney,  2  Cal.  Unrep.  Cas. 
709,  12  P  300:  Ross  V.  Gold  RidRC 
Mln.  Co.,  14  Ida.  687.  95  P  821;  Love 
V.  Palrfleld,  10  HI.  308;  CunnlnRham 
V.  Jacobs.  120  Ind.  306,  22  NB  335; 
Gerson  v.  Hanson,  34  Kan.  590,  9  P 
230:  Mitchell  v.  Murphy.  131  La.  1033. 
60  S  674;  Gable  v.  Brooks,  48  Md.  108; 
Atkinson  v.  Foxworth,  58  Miss.  741; 
Grand  Gulf  R..  etc..  Co.  v.  Conger,  17 
Miss.  505:  Jansen  v.  Mundt,  20  Nebr. 
320,  80  NW  58;  Raymond  v.  Green, 
12  Nebr.  216.  10  NW  709,  41  AmR 
768;  Tlschler  v.  Flshman,  34  Misc. 
172,  68  NTS  787;  Coleman  v.  Bean, 
14  AbbPr  (N.  T.)  38;  McLaln  v. 
BlmlnRton,  87  Oh.  St.  484;  Sullivan 
V.  Wlfllams.  48  S.  C  489,  21  SB  642: 
BHdRea  v.  Center  PIrst  Nat.  Bank, 
47  Tex.  Civ.  A.  464,  106  BW  1018. 

ga.  Ark.— Mandel  v.  Pest,  18  Arte. 
236. 

Cal. — ^Hlsler  v.  Carr,  84  Cal.  641. 
111.— Love  V.  ndrfleld,  10  III.  303. 
Md. — ^Wamunaker  v.  Bowes,  86  Md. 

Mass. — ^Berry  t.  Wasserman.  178 

Mass.  537,  61  NB  228. 

Miss. — Amos  V.  Allnutt.  10  Miss. 
215. 

[a]  VoUowlwr  new  statnto  not 
promolRated. — A  statute  which  by 
Its  terms  takes  effect  from  and  after 
Its  passaRe  may  be  followed  as  to 
the  form  of  an  attachment  bond,  al- 
thouRh  such  law  has  not  been  pro- 
mulRated  In  the  ofllcla]  Journal  and 
such  bond  does  not  conform  to  the 
old  law.  Thomas  v.  Scott,  28  La. 
Ann.  689. 

[b]  Xsferenos  to  statute  rsRard- 
Isjr  prooeedinRs  sffsinst  bankntpts. — 
A  reference  In  an  attachment  bond 
to  the  requirements  of  Pub.  St.  c  171. 
and  to  St.  (1888)  o  405  {«  1,  2,  rela- 
tive to  special  judRments  against 
bankrupts  to  enable  plaintiff  to  pro- 
ceed aRalnst  his  sureties.  Is  not  ren- 
dered Immaterial  because  of  the  en- 
actment of  the  Federal  Bankruptcy 
Law.  Berry  v.  Wasserman,  179 
Mass.  587.  61  NB  228. 

Tel  Bond  hMd  dsfsoUve^-A  bond 
conditioned  for  the  payment  of  any 

Judgment  recovered  for  defendant, 
ut  not  for  costs  and  damages  "if 
the  writ  shall  be  set  aside  or  va- 
cated," as  provided  by  the  statute, 
does  not  sufficiently  comply  there- 
with, but  the  defect  Is  not  jurisdic- 
tional and  will  not  render  the  pro- 
ceedings void,  fichwetirel  v.  L.  A. 
Shakman  Co..  78  Minn.  148,  80  NW 
871.  81  NW  629. 

as.  Ark. — ^Edwards  v.  Coopw,  28 
Ark.  486;  Delano  t.  ^nnedy,  6  Ark. 
457. 

Cal. — ^Kem  Taller  Bank  v.  Koehn. 
157  Cal.  287.  107  P  111;  Hisler  v. 
Carr,  84  Cal.  641. 

Ind. — Loaisville.  etc.  R.  Co.  v. 
Lake.  5  Ind.  A.  450.  82  NE  590. 

Kan. — Balllnger  v.  Lantler,  15  Kan. 
60S. 

Ky. — ^Home  v.  Mitchell,  7  Bush  131. 
Minn. — Blake  v.  Sherman.  12  Minn. 
420. 

Miss. — Mclntyre  v.  White,  6  Miss. 
298 

N.  T.— Tiffany  v.  Lord,  65  N.  T. 
810;  Van  Loon  v.  Lyons,  61  N.  T. 


22:  Kcllv  V.  Archer.  48  Barb.  68; 
Bll.ss  V.  MolicT,  8  AbbNCas  241,  68 
Howl'r  112;  Homan  v.  Brinckerhoff, 

1  Hen.  ]S4. 

I'll. — ILirrL-^burR  Boot.  etc..  Co.  v. 
Johnson,  3  P;i.  Di.«t.  433;  Starblrd  v. 
Konrisi'.  10  Pa.  Co.  449;  Klliott  v. 
Plukiirt,  6  Co.  151. 

S.  C. — Gucki'nhelmer  v.  Dryfus,  43 
S.  C.  -l  l.'l,  i;i  SR  331. 

Tenn. — Al.nliiima  BaSllS  ^4' mMMt^ 
rick,  4  Huniphr.  311. 

Tex. — nino  v.  Parrfsh,  (Civ.  A.) 
130  SW  611;  Caldwell  v.  Lainkln,  12 
Tex.  Civ.  A.  29.  33  RW  316;  Winn  v. 
Sloan.  1  Tex.  A.  Civ.  Cas.  !  1103; 
Johnson  v.  Brunson,  1  Tex.  A.  Civ. 
Cis.  5  S42;  Whttley  v.  Jack.son,  1  Tex. 
A.  Civ,  Cas.  !  574. 

r.'il  The  reason  of  the  rule  is  that 
If  there  Is  a  bond,  but  not  such  as 
the  law  reijuires.  It  will,  unless 
smendable,  be  the  same  as  if  no  bond 
at  all  had  been  llled.  Hisler  v.  CblTT, 
34  Cal.  641;  Wanamaker  v.  Bowes,  SO 
Md.  42;  Houston  v.  Belcher.  20  Miss. 
514;  Kelly  t.  Archer,  48  Barb.  (N. 
T.)  68:  Xatlott  V.  tPIukart,  9  Pa.  Qo. 
151;  Alabama  Bank  y.  Fitzpatrick,  4 
Humpfar.  (Tenn.)  811. 

■Wi  xnwfcnrtlbMk— (1)  An  at- 
taakmrat  bond  conditioned  that 
"pladnttff  would  prove  his  demand  on 
a  trial  at  law"  was  sufficient.  De- 
lano V.  Kennedy.  5  Ark.  457.  (2)  An 
attachment  undertaking  was  fatally 
defective  where  it  failed  to  contain 
the  stipulation  required  by  Code  Civ. 
Proo.  t  589.  as  amended  In  1907,  that. 
If  the  attachment  should  be  dis* 
charRed  on  the  ground  that  plain- 
tiff was  not  entitled  thereto  under 
S  537,  plaintiff  would  pay  all  dam- 
ages. Kern  Valley  Bank  v.  Koehn. 
157  Cal.  237,  107  P  111  faff  10  Cal. 
A.  679,  103  P  173].  (3)  Where  plain- 
tiff sued  out  an  attachment  and  Rave 
bond  to  prosecute  the  "action"  with 
the  effect.  Instead  of  the  "attach- 
ment" as  required  by  the  act  of  May 
24,  1878.  It  was  held  that  the  bond 
was  fatally  defective,  and  the  at- 
tachment must  be  quashed.  Starbird 
v.  Koonse.  10  Pa.  Co.  449.  (4)  Under 
Sayles  Annot.  Civ.  St.  (1897)  art  190, 
requlrlnR  a  plaintiff,  before  the  Is- 
suance of  a  writ  of  attachment,  to 
execute  a  bond  payable  to  defendant, 
conditioned  on  the  prosecution  of  his 
suit  to  effect  and  the  payment  of  the 
damaROs  and  costs  for  wrongtully  su- 
ing out  the  attachment,  a  bond  for 
the  Issuance  of  a  writ  of  attachment, 
conditioned  that  plaintiff  will  pay  all 
damaRes    that    shall    be  adjudged 

"against    for  wrongfully  suing 

out  such  attachment"  Is  insufficient. 
RIno  V.  Parrlsh,  (Tex.  Civ.  A.)  130 
SW  611. 

[c1    Imiwopsr  ww  of  dla]a]ictiv«.F— 

A  covenant  to  pay  defendant  the 
amount  of  the  penalty  stated  In  the 
statute,  or  all  damages  and  costs  he 
might  sustain  by  reason  of  the  Issue 
of  the  attachment,  was  held  insufll- 
dent.  Homan  v.  Brinckerhoff.  1  Den. 
<N.  T.)  184;  Rockefeller  v.  Hoysradt. 

2  Hill  (N.  T.)  616. 

[d1  Bnle  In  this  reapeot  strieter 
than  In  action  on  bond. — When  the 
question  Is  as  to  the  sufficiency  of 
an  attachment  by  reason  of  a-failure 
to  comply  with  statutory  require- 
ments.  the  more  liberal  rule  in  favor 
of  the  sufficiency  of  the  bond  to  es- 
tablish liability  thereupon  after  the 
benefits  of  the  attachment  have  been 
received  does  not  apply.  Lehman  v. 
Broussard,  45  La.  Ann.  346,  12  S  504. 

64.  Bx  p.  NIcrosl.  103  Ala.  104,  16 
S  507;  Jones  v.  Leadvllle  Bank.  10 
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[§§  286-289 


Statntory  form.  The  statntonr  form^  where  one 
18  prescribed,  should  be  followed,  because  it  is  al- 
ways sufficient,""  and  is  sometimes  regarded  as  ex- 
elusive  of  every  other  form  of  bond.** 

Snperflnons  conditiona.  No  condition  which  is 
not  plainly  required  by  the  statute  need  be  iu- 
serted,*^  although  a  condition  beyond  the  statutory 
requirement  may  not  render  the  bond  objection- 
able." 

287]  (2)  Substantial  Compliance.  A  substan- 
tial compliance  with  the  requirements  of  the  statute 
is  Buffieient  to  nphold  the  bond  even  though  the 
exact  words  of  the  statute  are  not  followed;'*'  and 
mere  clerical  errors  are  not  fatal,  but  may  be  dis- 
regarded or  corrected  where  it  is  apparent  that  the 
purpose  of  the  statute  has  been  substantially  ful- 
filled." 

288]    (3)  Fatal  Defects.''  The  bond  is  fatally 


defective  if  its  terms  are  not  such  as  to  show  u 
intention  to  become  bound  according  to  tha  statnte 
and  on  account  of  the  issue  and  levy  of  the  pu> 
ticular  attachment,"  as  where  the  description  is  of 
a  court  other  than  the  one  where  the  prooeedings 
are  had,^^  or  of  parties  other  thtm  the  parties  to 
the  suit  pending  in  which  the  attachment  is  sought,'* 
or  where  the  bond  is  signed  in  blank.^'  Neither  viQ 
a  bond  by  joint  plaintiffs  conditioned  that  "be" 
will  pay  all  such  damages  and  costs  as  shall  be 
adjudged  against  "him"  if  the  attachment  sued 
out  by  "htm'*  shall  prove  wrongful  support  a  jomt 
attaenment.'* 

289]  (4)  LlabiUty  on  Bond  Not  in  Con- 
formity to  Statute.  In  the  case  of  an  action  on 
a  bond  to  procure  an  attachment,  it  may  be  up- 
held as  a  voluntary  common-law  obligation,  al- 
though the  statute  ham  not  been  complied  with,  and 


Colo.  464,  17  P  272:  Schwelc«l  v.  U 
A.  Shakman  Co.,  78  Minn.  142,  80 
NW  871.  81  JNW  629;  OallaUn  ^rat 
Nat.  Bank  v.  Wallace,  (Tex.  Civ.  A.) 
65  8W  191.  See  also  Oeorx*  N. 
Pteroe  Co  v.  Casler,  194  BCasa.  423. 
80  NQ  494. 

[a]  Vhe  teat  of  a  smm  Irregidw- 
Itr  la  that  which  determines  that  de- 
fendant In  attachment  could  waive 
the  defect.  Relnmlller  v.  Skldtnore, 
7  Lans   (N.  Y.)  161. 

[b]  Vh*  oninlon  of  a  dOMXlptlon 
of  tho  la&O,  which  Is  required  In  an 
attachment  bond  by  Pub.  St.  o  161  I 
128,  does  not  Invalidate  the  Inetru- 
ment,  Innsmuch  as  the  case  and  the 
attachments  are  referred  to  and  are 
a  part  of  the  original  record,  and  the 
description  of  the  property  neces- 
sarily appears  In  the  ofncer's  return. 
Berry  v.  Washerman,  179  Mass.  537, 
61  Nk  228. 

amsndm— t  of  attaoliMWit  boBda 
see  infra  ||  812-315. 

Waiver  of  IxnnUlAtlM  see  Infra 
S  316. 

es.  Ala. — Harris  v.  Clapp,  Minor 
328. 

111.— LoTe  V.  ralrfleld,  10  HI.  308. 
Kan. — Simon   v.    Stetter,    25  Kan, 
1S6. 

Miss. — Bosbyshell  v,  Emanuel,  20 
Miss.  63;  Proskey  v.  West.  16  Miss. 
711;  Amos  v.  Allnutt,  10  Miss.  216. 

Tenn. — Lucky  v.  Miller,  8  Terjf.  90. 

[a]  ZUurtratlOB. — A  bond  literally 
In  the  form  prescribed  by  statute 
has  been  held  valid  even  though  It 
failed  to  state  fn  what  eonrt  the 
proceedlnfTs  were  had.  Singleton  v. 
Wotrord,  4  III.  57«. 

tb]  Should  ffOUnr  foxm  rwraAUMi 
of  lawraMre  of  othar  vuta  of  statnt*. 
— (1)  Where  a  statute  provides  In 
one  clause  what  shall  be  the  condi- 
tion of  the  bond,  and  in  another  seta 
forth  the  form  of  the  fundltion,  the 
proper  course  is  to  follow  the  form, 
without  resard  to  the  lanruage  of  the 
statute  elsewhere.  Drake  Attach- 
ment I  12S.  (2)  Thus  It  has  been 
held  that  a  bond  foltowlnK  the  lan- 
fniape  of  the  statute  rather  than  the 
form  was  void.  Proskey  v.  West.  16 
Miss.  711;  Amos  v.  Allnutt,  10  Mlas. 
215;  Mclntyre  v.  White.  6  Miss.  298. 
See  also  Love  v.  Fairfleld,  10  111.  803: 
Lucky  V.  Miller.  8  Yerjr.  (Tenn.)  90. 

ee.  Simon  v.  Stetter.  25  Kan.  155: 
Amos  V.  Allnutt.  10  Mlsn.  216. 

67.  Harris  v.  CHapp,  Minor  (Ala.) 
328:  Love  v.  Palrfleld.  10  111.  303; 
Boebyehell  v.  Hmanuel.  20  Miss.  63; 
Proskey  v.  West.  16  Miss.  711;  Lucky 
V.  Miller,  8  Terir.  fTenn.)  90. 

68.  The  Napoleon  v.  Etter.  6  Ark. 
103;  Kahn  v.  Herman,  3  Oa.  266; 
Rannln?  v.  Reeves,  2  Tenn.  Ch.  268. 

69.  Ala.— Saltmarsh  v.  Blvans,  1 
Stew.  132. 

Ark.— Mandel  v.  Peet,  18  Ark.  236. 
Cal.— WlRmore  v.  Buell,  122  Ca.\. 
144,  64  P  600. 
Ga.— Kahn  v.  Herman,  8  Oa.  266. 
ni.— Ulere  -v.  Brush.  4  nL  21. 


Ky. — ^Banta  v.  Beynolds,  8  B.  Mon. 
80. 

Md. — ^Howard  v.  Oppenheimer.  25 

Md.  350. 

Mich.— Adams  V.  Kelloffsr.  62  Uieh. 

106.  29  NW  679. 

Minn. — Schwei^el  v.  L.  A.  Shak- 
man Co..  78  Minn.  142.  80  NW  871.  81 
NW  629;  Howard  v.  Manderfield,  81 
Minn.  387.  17  NW  946. 

Ml  88.— Amos  V.  Allnutt.  10  Miss. 
216. 

Mo. — Hays  v.  Bouthaller,  1  Mo.  846. 

Mont. — Lanfcstaft  v.  Miles.  6  Mont. 
554,  6  P  356;  Plerse  V.  Miles,  6  Mont. 
549.  6  P  347. 

Nebr. — Tessler  v.  Crowley,  17  Nebr. 
207.  22  NW  422. 

N.  Y. — Van  Deusen  v.  Hayward.  17 
Wend.  67. 

N.  C. — Boger  v.  Cedar  Cove  Lumber 
Co..  166  N.  C.  567.  81  SB  784;  O'Neal 
V.  Owens,  2  N.  C.  865. 

Oh.— DrlscoU  v,  Kelly,  4  OhS&CP 
124,  5  OhNP  243. 

Pa. — Simon  v.  Johnson.  7  Knlp  168. 

S.  C. — t«ach  V.  Thomas.  11  a  C 
L.  110. 

Tex. — Munzenhelmer  v.  Manhattan 
Cloak,  etc..  Co..  79  Tex.  318.  15  SW 
389;  Callatln  First  Nat.  Bank  v.  Wal- 
lace. (Civ.  A.)  66  SW  892;  La  Force 
V.  Wear,  etc.,  I>ry  Oooda  Co.,  8  Tex. 
Civ.  A.  572.  29  8W  76. 

Wash. — ihrlK  v.  Scott.  B  Wash.  684, 
32  P  466. 

W.  Va.— Lively  v.  Southon  _ 
etc.,  Aasoc,  46  W.  Va.  180,  2 
93. 

[a]  Zllastr»tloaa>-(l)  A  bond  In 
original  attachment  conditioned  on 
plaintiff  prosecutlns  the  attachment 
to  effeot.  and  paylnc  defendant  tbe 
damages  he  may  sustatn  by  tbe 
wrongful  or  vexatious  suing  out  of 
the  attachment,  is  sufficient  under 
the  act  of  1814,  prescribing  the  con- 
ditions of  an  attachment  bond.  Salt- 
marsh  V.  Bvans,  1  Stew.  (Ala.)  132. 
(2)  Under  Rev.  St.  art  190,  providing 
that  before  the  Issuance  of  any  writ 
of  attachment  plaintiff  must  execute 
a  bond  to  prosecute  his  suit,  and  to 
pay  all  such  damages  and  costs  as 
shall  be  adjudged  against  him  for 
wrongfully  sulnfc  out  such  attach- 
ment, and  art  192,  that  the  bond 
Hhall  not  be  void  for  want  of  form,  a 
bond,  executed  by  plaintiff  and  sure- 
ties, conditioned  that  plaintiff  "will 
prosecute  Itn  said  suit  to  etlect,  and 
that  they  will  pay  all  such  damages 
and  costs  as  shall  be  adjudffed 
against  them  for  frongfully]  suing 
out  such  attachment."  Is  sufficient, 
since  the  words  "they"  and  "them.*' 
as  used.  Include  plaintiff,  and  the 
sureties  are  bound  to  pay  any  Judg- 
ment recovered  against  It.  Qallatin 
First  Nat.  Bank  v.  Wallaoe,  (Tex. 
Civ.  A.)  66  SW  392.  (3)  An  attach- 
ment bond,  conditioned  that  plaintiff 
"shall  well  and  truly  i^y  all  costs 
and  damages  which  may  be  awarded 
against  him,  or  sustained  by  any 
person  by  reason  of  his  suing  out 


the  atta^ment,"  Is  a  substantial 
compliance  with  the  statute,  requir- 
ing the  bond  to  be  conditioned  that 
"plaintiff  will  pay  to  such  defendant 
all  damasas  he  may  sustain  by  rea- 
son of  the  attachraenL"  Lively  t. 
Southern  BIdg.,  etc.,  Assoo..  46  'W, 
Va.  180,  33  SE  93. 

70.  Ark.- Mandel  v.  Peet.  18  Arit  I 
236. 

Cal,— Frankol  v.  Stern,  44  Cal.  181.  , 

Ida. — Simmons  Hardware  Co.  v.  Al-  ■ 
turas  Commercial  Co.,  4  Ida.  834,  l> 
F  650,  95  AmSR  66.  ! 

Miss. — McClanahan  v.  Brack.  46  i 
Miss.  246. 

N.  Y.— TIschler    v.    Flshman.   J4  | 
MIsc  172,  68  NYS  787;  RelnmlUer 
Skidmore,  7  Lans.  161. 

Tex. — Laning  v.  Iron  CJlty  Nat. 
Bank,  (Civ.  A.)  36  SW  481;  Beckham 
V.  Har(radIne-McKl  trick  Dry-Gooda 
Co..  (Civ.  AJ  33  SW  678:  La  Force  T. 
Wear,  etc..  Dry  Goods  Co.,  8  Tex.  ClT. 
A.  572.  29  SW  75;  Wels  v.  Chlpman. 
8  Tex.  Civ.  A.  106,  22  SW  225. 

ra1  Where  a  word  whith  Ikmm  be«a 
OBltted  by  mistake  can  be  readily 
supplied  from  the  context,  such  omis- 
sion win  not  affect  the  validity  of 
the  bond.  Melvin  v.  The  General 
Shields,  16  Ark.  207:  Frankel  t.  Stern. 
44  Cal.  168;  La  Force  v.  Wear.  «tt« 
Goods  Co.,  8  Tex.  Civ.  A.  S72.  29  \ 

71.  Tar  illnatmtlou  of  ttmam  held  i 
fatally  Aofaotlve  asA  mat  •afMceaVU 
aa  oonmoB-4a«  hoiUbi  see  aupra  I! 

^^|a.    See  Hlsier       Cair,  24  Cil.; 

tal  aiMttiag  Uw  aaumat  of  daa-j 
avM  ssgnrsd  by  the  bond  will  render! 
it  Insufficient  where  the  requirement^ 
is  for  a  bond  securing  payment  of 
all  damaires.  without  limitation  as 
to^the  amount  Hlsier  v.  Can-.  24  CaL 

n.  Bonner  v.  Brown,  10  Xa.  AjulI 
334.  I 

74.  Sehrlmpf  v.  IfcArdle,  IS  TexJ 
368:  Jones  v.  Anderson.  7  LtalKfa  (24 

Va.)  308.  1 

75,  Boyd  V.  Boyd.  11  S.  G.  I*.  125. 
[a]  nittstratlon. — Where  a  ma«rts- 

trate  on  issuing  an  attachment  too* 
a  bond  slRned  In  blank,  which  h< 
afterward  filled  up  and  lodired  In  thi 
cleric's  office,  the  clerk  held  It  void 
Permlnter  v.  MoDanlel.  19  S.  C,  li 
267.  26  AmD  179. 

78.    Soltnakey  v.  Young,  (Tex.  A] 
17  SW  1083;  Winn  v.  Sloan.  1 
A.  Civ.  Cas  i  1103.  n 

Tal  AotioD  by  vartavvsUp^ 
Where  the  bond  set  forth  that  tb 
attachment  had  been  sued  Oat  by  on 
memt>er  of  a  Arm,  and  was  condl 
tloned  that  if  he  should,  etc.  h 
would  pay  all  costs  and  dama^eia  n 
covered  against  him  for  BulnK  « 
the  writ  it  was  held  that  the  boa 
was  not  in  substantial  conformll 
with  the  statute,  and  the  atta<dtm«i 
was  quashed.  Jones  t.  Anderson. 
Leigh  (24  Va.)  208.  ^ 
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it  will  be  enforced  upon  condition  broken  accord- 
ing to  its  terms,  if  it  is  not  contrary  to  an  express 
■tatnte  or  to  public  policy  or  morality,  has  not  been 
exacted  without  anthority  of  law,  and  is  not  other- 
wise of  snch  a  character  or  form  as  to  be  utterly 
Toid.'^  This  role  applies  to  afford  security  to  the 
extent  of  the  injury  done,  although  the  attachment 
lias  been  disdiarged  because  of  the  defeet  is  the 
bond." 

[i  290]  b.  Xnespective  of  Statute.  Aside  from 
the  statutory  requirements  no  particular  form  of 
bond  need  be  followed,  but  it  is  suflBcient  if  the 
intention  to  become  bound  in  the  manner  and  to 
the  extent  required  be  adequately  expressed."  Ac- 
cordingly it  has  been  held  not  a  snf&cient  gnmnd 
of  objection  that  the  bond  contains  interlineations 
and  erasures;^**  that  the  condition  is  written  below 
the  signatures  of  the  obligors;*'  that  matters  of 
inducement  are  misrecited  that  the  place  of  ez- 
eeation  is  omitted;^  that  the  bond  onuts  to  de- 


scribe the  proceedings "  or  the  property  to  be  at- 
tachedor  that  the  name  of  a  surety^'  or  the 
prinoipal,^^  or  of  one  of  them,  is  omitted  from  the 
body  of  the  bond.*' 

[I  291]  c.  action.  A  bond  for  an  attaohmeat 
need  not  state  in  the  ei^tion  the  county  where 
executed." 

[$  292]  d.  Kaminc  Court  The  bond  should 
name  the  court  in  which  the  suit  is  brought;"*  but 
an  omission  in  this  reject  has  been  held  not  a  £a^ 
tal  defect." 

293]  e.  Date.  Although,  unless  required  by 
statute,  a  failure  to  date  the  bond  will  not  be  fataj 
to  its  sufficiency,^'  it  should,  in  general,  contain  re- 
citals which  unmistakably  identify  it  with  the  other 
proceedings  in  the  suit.'^ 

[$  294]  4.  Amount— a.  Fixed  by  Statute.  The 
amount  of  the  bond  is  usually  regulated  by  stat- 
ute,*' and  under  various  statutes  is  fixed  at  an 
amount  equal  to  the  sum  claimed  by  plaintiff,*"  ez- 


77.  State  v.  Thompson,  49  Mo. 
188;  Barnes  v.  Webster,  1«  Mo.  258. 
67  AmX>  232;  Stat©  v.  Berry.  12  Mo. 
3T6:  State  v.  Flnhe.  66  Mo.  A.  238; 
Eckman  v.  Hammond,  27  Nebr.  611, 
43  N\V  397;  Elrod  v.  Rice,  (Tex.  Civ. 
A.)  99  SW  73S. 

[al  lUustntioiU — Wh e n  the  bond 
first  taken  by  the  clerk  does  not  con- 
tain a  condition  required  by  statute, 
and  thereon  a  second  bond  in  proper 
fbrm  Is  TOluntarfly  executed  by  the 
attachment  philntlff  and  filed  with 
the  elerk.  the  latter  bond,  althouRh 
not  contalnlDK  an  Indorsement  of  the 
approval  of  the  clerk.  Is  valid  as  a 
common-law  bor.d,  and  may  be  en- 
forced In  the  name  of  the  state  to 
the  use  of  anyone  entitled  to  dam- 
aKes  nnder  It.  Slate  v.  Flnke,  66  Mo. 
A,  !38. 

rbl    A  bond  aitalnst  pnbUo  volley 

cannot  be  enforced,  as  in  case  of  one 
frtven  by  the  "City  and  County  of 
San  Francisco,"  a  subdivision  of  the 
Biate.  Morgan  v.  Menzles,  60  Cal. 
111. 

Id  An  action  oannot  be  nudn- 
tala«a  on  a  void  bond,  (1)  as  where 
tht  seal  was  omitted  (State  v. 
Thompson,  49  Mo.  188)-  (2)  the  pen- 
alty left  blank  (Copeland  v.  Cun- 
nlnBham.  63  Ala.  894);  <8)  the  bond 
taken  after  dismissal  of  the  attach- 
ment (Benedict  v.  Bray,  2  Cal.  251, 
S(  AmD  332);  (4)  the  bond  slftned  in 
blank  and  afterward  filled  up  by  the 
officer  (Perminter  v.  McDantel.  19  S. 
a  L.  267.  26  AmD  179);  (5)  or  the 
bond  required  by  a  Justice  havlnft  no 
Jarindlction  of  the  action  (Benedict 
V.  Bray.  2  Cal.  251,  58  AmD  332). 

n.  McLuckie  v.  Williams.  88  Md. 
2*2.  12  A  1:  Corbit  V.  Nlcoll,  12  NT 
CTvProc  !»S.  ,  „ 

7».  See  Conklln  v.  Dutcher.  5  How 
Pr.  <N.  T.>  388.  CodeRepNS  49. 

{al  A  oransion-law  bond  has  been 
d  snffldent.  Barnes  v.  Webster.  16 
Uo.  2S«.  57  AmD  2S2.  See  also  Cook 
T.  BoT&  1*  B.  Hon.  (Ky.)  B&6. 

[b1  An  wadnfeakUur  In  ttu  form 
of  m  vo^  bond  which  contains  all 
the  repaired  coudlttons  Is  not  ob- 
Sectfonable  If  no  other  precise  form 
ip  pr«?«cribed.  Conklln  v.  Thitcher, 
5  HowPr  <N.  T.)  586,  CodeRepNS  49. 

Tel  Sond  held  not  to  be  def«otlT« 
for  uncertainty,  eitlier  an  to  the  ac- 
Hon,  relation  of  the  parties  thereto, 
or  obllcatlon  assumed.  Gallatin 
First  Nat.  Bank  v.  Wallace,  (Tex. 
Ov.  A,>  65  SW  892. 

aOL  Simon  T.  Johnson,  7  Kulp 
<Pa.>  166  (holding  that  Interllnea- 
tlona  and  erasures,  although  objec- 
tionable In  an  attachment  bond,  are 
SM  necessarily  fatal  to  the  attach- 
wnt>. 

n.  Uelvln  V.  General  Shields,  15 
Ark.  «07. 

as.  Adler  V.  Potter,  67  Ala.  571; 
Hoasbm  v.  Belcher,  20  Miss.  614. 


83.  Aultman  v.  Smyth,  (Tex.  Civ. 
A.)  43  SW  932. 

84.  West  V.  WoolfoUc,  21  Fla,  189: 
Lawver  v.  Lans-hans,  86  III.  188 ; 
Steamboat  General  Worth  T.  Hopkins, 
30  Miss.  703. 

[a]  IX  the  bond  oonld  not  b*  mis- 
taken for  on*  slven  la  anoUier  avlt 
there  Is  no  necessity  for  any  further 
mirtlcularlty.  Gray  v.  Bteedman,  63 
Tex.  95jEilers  v.  Forbes,  (Tax.  CSt. 
A.)  32  SW  709. 

88.  Lawver  v.  Lanchans.  tS  HI. 
188:  Berry  Wasserman,  179  iSaaa. 
637.  61  NB  228. 

88.  McLean  t.  WrlKbt,  1S7  Ala. 
644.  36  S  4S.  97  AmSR  <7:  Williams 
V.  Barnaman,  19  AbbPr  {N.  T.)  69; 
McLain  v.  Sfmlngton.  37  Oh.  St.  484. 
See  also  AITeld  v.  Peo.,  12  III.  A.  602; 
Hann  v.  Ruse,  36  La.  Ann.  725. 

ta]  Bond  binding  "the  linder- 
slaned." — Where  the  names  of  all  the 
sureties  do  not  appear  In  the  body  of 
the  attachment  bond,  but  the  bond 
binds  "the  undersigned,"  all  the 
signers  are  included  In  the  obligation 
assumed.  Gallatin  First  Nat.  Bank  v. 
Wallace,  (Tex.  Civ.  A.)  65  SW  892. 

[hi  SlTDlwr  as  "BMnrltUs"  by 
persons  not  named  In  bond. — ^Where 
persons  not  named  In  the  body  of  an 
attachment  bond  sign  the  instrument, 
describing  themselves  as  "securi- 
ties," their  Intent  to  bind  themselves 
as  sureties  to  the  bond  cannot  be 
doubted.  Gallatin  First  Nat.  Bank 
V.  Wallace.  (Tex.  Civ.  A.)  66  SW 
392 

87.  Walbrldge  t.  Spaldlnff.  1 
Dougl.  (Mich.)  451. 

rai  Omlttliiir  a  TMTt  of  titm  prlnol* 
pal's  name,  so  as  not  plainly  to  be  a 
wrong  description.  Is  not  fatal.  Lan- 
Ing  V.  Iron  City  Nat.  Bank.  (Tex.  Civ. 
A.)  86  SW  481. 

rbl  Vse  of  "PUT."  and  "dsf*."  In- 
stead of  names  of  parties. — A  bond 
In  attachment  In  the  form  prescribed 
by  Sess.  L.  (1895)  p  18  Is  sufficient 
where  it  states  that  "plfF,"  desires, 
etc.,  and  the  "deft."  Is  mentioned  as 
the  obligee,  the  names  of  the  parties 
not  being  inserted.  Finney  y.  Moore, 
9  Ida.  284,  74  P  886. 

88.  Munsenhelmer  v.  Manhattan 
Cloak,  etc,  Co..  79  Tex.  318,  15  SW 
389 

88.  Anltman,  etc,  Co.  t.  Smyth, 
(Tex.  Civ.  A.)  48  SW  932. 

90.  Lawrence  t.  Teatman,  S  HI. 
15  (holding  that  a  bond  which.  In 
reciting  the  attachment,  mentions  no 
court  or  term  of  court,  but  which 
merely  describes  It  as  "sued  out.  re- 
turnable" on  a  certain  day  of  a  cer- 
tain month,  is  fatally  defective). 

[al  A  mistake  In  the  bond  In  the 
statement  of  the  court  in  which  the 
suit  is  brought  has  been  held  fatal. 
Bonner  v.  Brown.  10  La.  Ann.  334. 

[b]  A  mlsrecltal  as  to  thetevmof 
the  court  to  whleb  the  attachment 


Is  returnable  does  not  vitiate  it 
Houston  v.  Belcher,  20  Miss.  614. 

ic]  Mlatake  as  to  ooantTf  A  mls- 
e  In  the  recital  of  the  bond  as  to 
the  oounty  In  which  the  suit  Is  pend- 
ing has  been  held  curable.  Holmea 
V.  Budd,  11  Iowa  186. 

[d]  Failnre  Jbo  deatcnata  noxt 
oonn^  oonrt.— 'Where  the  bond  re- 
cited the  time  when  the  court  was  to 
be  held,  but  failed  to  designate  it  as 
the  next  county  cotirt,  it  was  held 
defective  but  amendable.  Planters', 
etc.,  Bank  v.  Andrews,  8  Port.  (Ala.) 
404. 

•1.  Slnifleton  v.  WofEord,  4  XIL 
678:  Standard  Cotton  Seed  On  Co.  v. 
Mathison.  47  La.  Ann.  710,  17  8  251; 
Huffnutn  v.  Hardeman,  (Tex)  1  SW 
676. 

99.  Plumpton  t.  Cook,  2  A.  K. 
Marsh.  (Ky.)  450;  (Conner  v.  C!larke, 
10  KyL  358:  Claflln  v.  Hoover.  20  Mo. 
A.  314. 

[al  The  reason  of  the  mle  is  that 
the  bond  takes  eftsct  from  the  date 
of  its  filing.  ClaRin  v.  Hoover,  20 
Mo.  A.  514. 

93,  Hann  v.  Ruse,  35  La.  Ann.  725. 
[a]    Bond  held  defeotlTe. — Where 

a  bond  dated  Jan.  4,  1836,  recited  the 
attachment  as  returnable  "on  the 
third  Monday  In  January,  Instant," 
while  the  writ  was  dated  Jan.  4.  1838, 
the  bond  was  held  defective.  Lowry 
V.  Stowe.  7  Port.  <Ala.)  483. 

94.  Strong  v.  Lake  Weir  Chautau- 
qua, etc..  Assoc..  25  Fla.  786,  S  S  882: 
Shockley  v.  Davis,  17  Ga.  177,  63 
AmD  238;  Allen  v.  Champlln.  32  La. 
Ann.  511:  Tale  v.  Cole,  31  La.  Ann. 
eS7;  Miller  v.  Chandler,  29  La.  Ann. 
88;  Zacharlae  v.  Swanson,  34  Tex. 
Civ.  A.  1,  77  SW  627;  Aultman,  etc- 
Co.  V.  Smyth,  (Tex.  Civ.  A.)  43  SW 
932. 

ra]   Fresnmptloa  of  snOdenor^— 

Where  a  demand  in  an  attachment 
suit  is  for  seven  hundred  and  eighty 
dollars  and  the  bond  is  In  the  sum 
of  fourteen  hundred  dollars,  the 
court,  nothing  else  appearing,  will 
presume  It  sufficient  Sutton  t.  Per- 
kins, 11  Ky.  Op.  76. 

98.  Frankel  v.  Stem,  44  CaL  188; 
Gapen  v.  Stephenson,  18  Kan.  140; 
Samuel  v.  Brlte,  8  A.  K.  Marsh.  (Ky.) 
817;  Smith  v.  Pearce,  Ollmer  (21  Va.) 
84. 

[al   Bond  aoaax  to  amovnt  ewon 

to(— An  attachment  will  be  main- 
tained in  which  the  amount  of  the 
bond  is  equal  to  the  amount  sworn 
to.  although  not  equal  to  the  amount 
claimed.  Hughes  v.  Mattes,  104  La. 
218.  28  8  1006. 

[b1  Xeferenoe  to  aflidavlt  to  de- 
termine amount.— In  California  ref- 
erence must  be  had  to  the  affidavit 
and  not  to  tlie  complaint  to  determine 
the  amount  of  the  undertaking.  Bald- 
win v.  Napa,  etc.,  Wine  Co.,  187  Cal. 
646.  70  F  732. 
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eesding  by  one  half  tiie  mm  elaimed  by  plaintiff^"' 
or  double,**  or  treble "  saeh  anm,  or  double  the 
Talne  of  tiie  property  to  be  attacdiea.**  An  attaob- 
ment  cannot  be  st^ported  by  a  bond  in  a  less  sum 
than  that  deaignatea  in  the  Btatnt»  requiring  it;^ 
but  to  be  supported  by  an  amount  greater  than  that 
required  by  statute  is  unobjectionable.' 
Showing  as  to  amount  claimed.   The  bond  need 


not  recite  the  amoant  claimed,  lo  as  to  ihov  thit 
it  is  ^ven  in  a  snfficimt  unonnt  with  refonm 
to  the  sum  elaimed  aeeording  to  the  Btatnte,'  ind  i 
misreeital  of  the  amount  will  not  invatidate  the 
bond,  if  the  true  amount,  as  alleged  in  the  afBdavit, 
shows  the  bond  to  be  in  the  proper  amount.* 

Effect  of  failim  to  state  anuunt  While  ser- 
wal  courts  have  considered  that  a  bond  in  irluieb 


[c1  AttMluii»t  for  IMS  tlum 
Mnonnt  olalmvO. — ^Where  the  writ  of 
attachment  Issues  for  less  than  the 
sum  demanded  In  plaintiff's  petition, 
the  bond  for  attachment  may  be 
ffiven  for  an  amount  correspondinir 
with  the  writ  Immanuel  Presb. 
Church  T.  Ried3%  104  I^a.  S14,  2ft  S 
149:  HuKhes  T.^ttes,  104  La.  CIS. 
28  S  1006. 

96.  Pleltas  v.  Coekrem,  101  tT.  8. 
SOI,  26  Z<.  ed.  ftS4:  Lehman  t.  Brous- 
sard.  46  La.  Ann.  846,  12  S  604;  Tale 
V.  Cole.  «1  La.  Ann.  687;  MlUer  v. 
Chandler,  29  La.  Ann.  88;  Bodet  v. 
Nlbourel,  25  La.  Ann.  499;  Planters' 
Bank  v.  Byrne.  3  La.  Ann.  687;  Gra- 
ham V.  Burckhalter,  2  La.  Ann,  415: 
ESrwln  t.  Commercial,  etc..  Bank.  12 
Rob.  (La.)  227;  Jackson  v,  Warwick. 
17  La.  436;  Pope  v.  Hunter,  13  La. 
S06;  Williams  v.  Borrow,  3  La.  67. 

97.  Fla. — Stronjr  v.  Lake  Weir 
Chautauqua,  etc.  Assoc..  25  Fla.  766, 
6  8  882. 

Ga. — Lockett  v.  De  Neufrille,  55 
Ga.  454;  Shockley  v.  Davis.  17  Oa. 
175:  Saulter  v.  Butler.  10  Ga.  610. 

111. — ^American  Cent  Ins.  Co.  v. 
Hettler,  46  111.  A.  416. 

Ind. — Mamlne  v.  Uurphy,  8  Ind. 
272;  Louisville,  etc..  B.  Co.  T.  Lake, 
6  Ind.  A.  450,  82  NE  690. 

Ky. — Martin  v.  Thompson,  2  Bibb 
262. 

S.  C. — Brown  v.  Whiteford,  38  S. 
C  L.  827;  Camberford  v.  HaU.  14  S. 
0.  L.  846;  Boyd  v.  Boyd,  11  S.  C.  L. 
125;  Leach  T.  Thomas.  11  S.  C  L. 
110. 

Tex. — Panhandle  Nat.  Bank  t.  Still. 
84  Tex.  839.  19  SW  479;  E:ast  Texas, 
etc..  Lumber  Co.  v.  Warren.  78  Tex. 
818.  14  SW  783-  Blrod  v.  R!ce.  (Civ. 
A.)  99  SW  733;  Zacharlae  Swanson. 
84  Tex.  Civ.  A.  1,  77  SW  627. 

[a]  VaUur*  to  show  uaomM  of 
flsnaaa.  An  attachment  bond  Is  not 
Insafflcient  in  respect  to  the  require- 
ment that  It  shall  be  In  "double  the 
debt  or  sum  demanded"  because  the 
amount  demanded  does  not  appear  In 
the  bond,  if  It  la  In  fact  in  double 
the  amount  and  so  shown  by  the  affi- 
davit   StronfT  V.  Lake  Weir  Chautau- 

Sua,  etc..  Assoc.,  25   Fla.   765,   6  3 
82    [dist   Work   v.   TUus,    12  Fla. 
«28]. 

S8.  Bradley  v.  Kroft  19  Fed.  295; 
Harable  v.  Owen,  20  Iowa  70;  Lederer 
V.  Rosenthal,  99  Wis.  235,  74  NW  971; 
Gowan  v.  Hanson.  65  Wis.  341.  13  NW 
288. 

[a]  WKen  debt  not  dns;  attempt 
to  snd*  statute. — ^An  attachment 
creditor  cannot  claim  that  by  dis- 
afllrmlnK  an  express  contract  of  sale 
of  Roods  on  sixty  days'  time,  which 
had  not  elapsed.  Induced  by  the  false 
representations  of  the  buyer,  the  de- 
mand was  converted  Into  a  claim 
ex  delicto,  and  that  he  has  waived 
the  tort,  and  sues  on  an  Implied  con- 
tract for  money  due,  so  as  to  evade 
Sanborn  &  B.  Annot  St  I  2731  subd 
2,  providing  that,  where  the  debt  Is 
not  due,  the  attachment  bond  shall 
be  conditioned  at  three  times  the 
amount  demanded.  Lederer  v.  Rosen- 
thal. 99  Wis.  236.  74  NW  971. 

9S.  Hamlll  v.  Phenfcle.  ft  Zowa 
586;  Van  Winkle  v.  Stevens.  9  Iowa 
264;  Churchill  v.  Fulliam.  8  Iowa 
45. 

fa1  Sonble  ▼aloe  satiM  m  trabls 
Muouut  claimed^— In  Iowa,  under  the 
statute  regulrlnK  an  attachment  bond 
to  be  in  double  the  value  of  the  prop- 
erty attached  luid  autlwrlsioc  the  at- 
tatuiment  of  property  ezoeedins  In 


value  the  amount  claimed  by  one 
half,  a  bond  in  treble  the  amount 
claimed  is  sufficient  and  necessary. 
Griffith  V.  Milwaukee  Harvester  Co.. 
92  Iowa  634,  61  NW  243.  64  AmSR 
673;  Hamble  V.  Owen.  20  Iowa  70. 

[b]  Wlm  the  ImtoTMt  of  a  sart> 
wn  iB  iMTtMraUp  Mfopwty  bi  a^ 
taelwd.  under  a  statute  reqnlrtiiK  the 
bond  to  be  In  double  the  value  or  the 

Koperty  attached,  the  amount  of  the 
nd  need  only  be  double  the  value 
of  the  Interest  of  the  debtor  partner. 
Stewart  v.  Hunter,  1  Handy  22,  12 
Oh.  Dec  (Reprint)  6. 

[c]  Walvsr  of  asoertalmiMBi  of 
vmlne.^ — ^Where  an  attachment  bond 
provides  for  the  payment  of  the 
amount  recovered  In  the  final  Judg- 
ment "after  said  Berry  shall  estab- 
lish his  title  to  the  land  in  a  writ 
of  entry,"  and  Is  executed  without 
an  appraisal  of  the  attached  land  as 
required  by  Pub.  St  c  161  I  126.  the 
oblljrors  waive  the  requirements  for 
an  ascertainment  of  the  value  of  the 
land,  and  substitute  the  amount  of 
the  flnat  Judinnent  for  the  appraised 
value.  Berry  v.  Wasserman,  179 
Mass.  637.  61  NE  228. 

1.  U.  S. — Bradley  v.  Kroft  I*  Fed. 
295. 

Ga, — Irvin  v.  Howard,  37  Ga.  18. 
Ind. — Marnine  v.  Murphy,  8  Ind. 

Iowa.— Griffith  v.  Milwaukee  Har- 
vester Co..  92  Iowa  634.  61  NW  243, 
54  AmSR  578;  Gourley  v.  Carmody, 
23  Iowa  212:  Hamble  v.  Owen,  20 
Iowa  70;  milott  v.  Stevens.  10  Iowa 
418;  Van  Winkle  Stevens,  ft  Iowa 
264:  Churchill  V.  Pulllam,  8  Iowa 

ky.— gimuel  v.  Brtte.  8  A.  K. 
Marsh  S17:  Uartln  v.  Thomiwon,  8 
Bibb  252. 
_La.— -Allen  v.  Champlin,  82  La.  Ann. 
511;  Tale  v.  Cole.  81  La.  Ann.  687; 
Williams  v.  Barrow.  8  La.  57. 

N.  Y.— Klssam  v.  Marshall,  10  Abb 
Pr  424. 

 Tex. — Ee^t.    etc.    Lumber   Co.  v. 

Warren.  78  Tex.  318,  14  SW  788. 

{a}  XUnstratlon. — Where  the  stat- 
ute requires  the  amount  of  the  bond 
to  be  double  the  value  of  the  prop- 
erty which  the  sheriff  may  attach, 
or  three  times  the  amount  sworn  to 
by  plaintiff,  it  Is  not  sufficient  for  It 
to  be  In  double  the  amount  sworn  to 
or  double  the  actual  value  of  the 
property  attached.  Van  Winkle  v. 
Stevens,  9  Iowa  264 ;  Churchill  v. 
Fulliam,  8  Iowa  46. 

[b1  A  portion  of  the  debt  not  dne 
must  be  Included  in  fixing  the  amount 
of  the  bond  with  reference  to  the 
amount  claimed,  where  the  entire 
amount  is  claimed.  Allen  v.  Champ- 
lin. 32  La.  Ann.  611. 

[c]  Attorney's  fees  laolvded  In  the 
amount  claimed,  (1)  and  which  are 
recoverable,  cannot  be  omitted  In 
determining  the  amount  of  the  bond, 
under  a  requirement  that  the  amount 
of  the  bond  shall  be  fixed  with  ref- 
erence to  the  amount  claimed.  Pan- 
handle Nat  Bank  v.  Btitl,  84  Tex. 
339,  19  8W  479.  (2)  But  a  writ  of 
attachment  la  not  void  on  the  RTOUnd 
that  the  bond  Is  In  an  amount  less 
than  double  the  amount  claimed  In 
the  petition,  where  the  petition  prays 
for  attorney's  fees,  which  could  not 
be  lawfully  Included  in  the  suit,  and 
without  which  the  bond  would  be 
sufficient.  Aultman,  etc.,  Co.  v. 
Smyth,  (Tex.  Civ.  A.)  43  SW  932. 

[d]  Tiilei'Ml  on  tte  amMurt 
tfaimea  <1)  need  not  be  provided  for 


in  the  bond,  in  compliance  with  a  re- 
quirement for  security  In  an  amoant 
to  be  ascertained  by  reference  to  the 
amount  clahned  by  plaintiff  (Sanher 
v.  Butler.  10  Ga.  610;  Planters'  Bank 
V.  Byrne.  8  La.  Ann.  687;  PoM  t 
Hunter.  18  La.  80«:  DriecoU  v.  Kellr. 
4  OhS&CP  124.  6  OhNP  243;  Smith  t. 
Poarce,  Oltm.  (21  Va.)  84;  Smith  r. 
Pearce.  <  Munf.  <20  Ta.)  686,  (1) 
and  this  la  especially  true  as  to  In- 
terest to  accrue  In  the  future,  as  iti 
amount  cannot  definitely  be  Aetv 
mined,  but  depends  on  the  date  ot 
entry  of  Judnnent  Hemml  r. 
Grover,  18  N.  D.  678.  120  NW  511); 
<3)  but  the  attachment  will  be  n^- 
held  only  as  to  such  amount  of  prop- 
erty as  will  be  sufflclent  to  cover  the 
amount  claimed  (UcDanlel  v.  Sap- 
pineton.  Hard.  (Ky.)  94;  Fellows  ^. 
Dickens,  6  La.  Ann.  181).  (4)  Where, 
however,  the  amount  claimed  includes 
a  certain  amount  as  interest  on  the 
orlRinal  debt  the  bond  must  include 
such  Interest,  and  cannot  be  upheld 
merely  because  it  would  be  sufflclent 
if  measured  by  the  principal  alona  I 
Gallagher  v.  Cogswell,  11  Fla.  127; 
Graham  v.  Burckhalter,  2  La.  Ann. 
415;  Erwln  v.  Vickaburg  Commercial, 
etc.  Bank,  12  Rob.  (La.)  227. 

[e]  A  nbaeavent  claim  of  a 
imxgmt  UBunmt  will  not  invalidate  the 
attachment  because  of  insufficiency 
of  the  bond  given  with  reference  to 
the  original  claim.  Pope  v.  Hunter,  , 
18  La.  306. 

[f  ]  Vhe  role  da  — *it  bob  earst 
lex  (1)  cannot  be  invoked  to  support 
a  bond  which  is  less  than  the  amount 
required  by  fifty-seven  dollars  (Tale 
V.  C!ole,  81  La.  Ann.  687);  (2)  or  by 
four  dollars  (Marnine  v.  Murphy.  8 
Ind.  272).  (8)  But  It  has  boen  held 
that  the  rule  would  sustain  a  bond 
In  which  the  deficiency  wbjs  three 
dollars  (A)drlch  v.  Columbia  R-  Co., 
39  Or.  268.  64  P  456),  (4)  or  less  than 
one  dollar  (Pharr  v.  slstey  Piano,  etc. 
Co..  7  Ga.  A.  262,  66  SE  618;  Bodet  V. 
Nlbourel.  25  La.  Ann.  499). 

[g]  niing  an  additioaat  %ond  suf- 
ficient to  cover  the  shortajre  cannot 
cure  the  defect  Graham  w.  Burck- 
halter. 2  La.  Ann.  416. 

B.  Cal. — ^Wigmore  v.  Bu«ll.  IIS 
Cat.  144,  54  P  600. 

Fla. — Thanner,  etc,  Engine  Co.  v. 
Hall.  22  Fla.  391. 

Ga. — Shockley  v.  Davis,  17  Ga,  175. 

Ind.— Fellows  v.  Miller.  8  Blackt, 
281. 

Ky.— Bourne     Hocker,  11  B.  Moni 

Pa.— Hibbs  V.  Blair.  14  PtL.  41S. 

3.  Strong  V.  Lake  Wetr  Chatitau- 
qua,  etc..  Assoc.  26  Fla.  765,  6  S  888. 

4,  Lawrence  v.  Feath«rston,  18 
Hiss.  845.  , 

[a]  Xllastratlon. — ^Under  Code  Clvl 
Proc.  i  539,  providing  that,  before  \»\ 
suing  a  writ  of  attachment,  the  cltal 
must  require  an  undertaJdnir  In  ■ 
sum  not  less  than  two  hundred  dol< 
lars.  and  not  exceeding  the  araoun 
claimed  by  plalntltC,  the  fact  that  th< 
undertaking  recited  that  th«  claia 
of  plaintiff  was  five  hundred  dollars 
whereas  the  complaint  prayed  for  flvi 
hundred  dollars*  damaeea.  h«8ide 
one  hundred  and  fifty-three  dollar 
for  costs  and  expenses  of  plain  til 
for  keeping  certain  distrained  an| 
mals,  and  further  coats  at  the  rat 
of  seventy-six  dollars  per  day.  wa 
Immaterial,  where  the  imdertakiq 
was  for  the  sum  of  one  thousand  da 
lars.  Wigmore  v.  Buell,  123  CaL  14' 
64  P  COS.  " 
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no  amonnt  ia  stated  ig  fatally  defeotive,"  it  has  also 
beat  held  that  an  attachment  undertakiiigr  condi- 
tioned that  plaintiff  would  pay  all  coats  which  might 
be  awarded  to  defenduit,  and  ail  damages  which 
be  might  sustain  by  reason  of  the  said  attach- 
ment, "not  exceeding  the  Bun  of  dollars/'  and 

containing  all  other  conditions  required  by  law, 
was  snfQcient  to  give  the  court  jurisdiction,  and 
sustain  the  attachment,  since,  by  the  failure  to  fix 
the  maximum  amonnt  for  which  the  sureties  were  to 
be  liable  in  the  undertaking,  they  bound  themselves 
in  an  unlimited  amonnt." 

[I  296]  b.  Fixed  by  Court  or  Clerk.  In  case 
the  amount  is  fixed  by  statute  the  court  has  no  power 
to  allow  the  writ  upon  a  bond  for  a  less  sum.^  In 
some  instances,  however,  the  amonnt  of  the  bond 
has  been  left  to  the  discretion  of  the  eourt,^  or  of 
the  clerk  of  the  court,"  within  certain  fixed  lim- 


its." 

[i  296]  e.  Additional  Security.  In  some  yana- 
dictions  the  courts  are  invested  with  the  power  to 
require  additional  security  in  their  discretion  upon 
proof  of  the  inadequacy  of  that  first  given,^^  while 
in  others  this  power  is  not  conferred.^'  Upon  failure 
to  furnish  such  additional  security,  where  the  court 
has  exercised  its  discretion  to  demand  the  same,  the 
attachment  may  be  discharged^  or  the  levy  may 
be  reduced  so  as  to  bring  the  amount  attache 
fairly  within  the  penalty  of  the  bond.** 

297 j  6.  Oonnltiqni.  The  usual  conditions  of 
an  attachment  bond  are  that  plaintiff  will  prose- 
cute the  proceeding,*"  and  pay  to  defendant  what- 
ever damages  he  may  sustain  by  reason  of  the  at- 
tachment m  case  it  proves  wrongful,^^  and  it  is 
sometimes  required  that  the  bond  shall  be  condi- 
tioned for  payment  to  defendant  of  his  coats  and 


6.  Oopcland  T.  Cunnlnsrham,  <3 
Ala.  S94;  Louisville,  etc.,  R.  Co.  v. 
LBkc  B  Ind.  A.  450,  it  NB  590;  Leh- 
man V-  Broussard.  45  La.  Ann.  346, 
12  S  &04:  Btnrd  V.  Boyd.  11  8.  a  L. 
12S. 

S.  Ttechler  v.  Flshman.  S4  Hlso. 
172.  98  NTS  787. 

7.  Fleltas  v.  Cockrem,  101  U.  S. 
301,  25  L.  ed.  064:  Qrlfflth  v.  Milwau- 
kee Harvester  Co.,  92  Iowa  634,  61 
NW  24S,  S4  AmSR  573. 

8.  Bamberger  v.  Duden.  9  KTSt 
6S6:  RiRgs  v.  Cleveland  B.  Co.,  21 
NYWklyDU  46. 

9.  Rose  V.  Gold  Ridge  Mln.  Co., 
14  Ida.  687,  95  P  821;  Finney  v. 
Moore.  9  Ida.  284.  74  P  866;  WiUman 
V.  Friedman.  3  Ida.  (Hash.)  784,  35 
P  S7;  Bowers  v.  London  Bank  of 
Utah,  S  Utah  417.  4  P  225. 

la  See  Rosa  v.  Gold  Ridge  Mln. 
Co..  14  Ida.  687.  95  P  821;  Finney  v. 
Uoore.  9  Ida.  284.  74  P  866. 

[al  TmUxtr*  to  reavlre  magtmnin 
MsmltT. — (1)  The  statute  fixing  the 
minimum  penalty  of  an  undertaking 
for  attachment  at  two  hundred  dol- 
lars and  the  maximum  at  the  amount 
of  the  claim  sued  for  veets  a  discre- 
tion In  the  clerk  in  fixing  the  amount 
of  the  undertaking  to  a  minimum  of 
two  hundred  dollars  and  a  maximum 
of  the  amount  sued  for.  and  the  fail- 
ure of  the  clerk  to  require  en  under- 
t&klnjc,  where  the  amount  sued  for 
Is  in  «acce«  of  two  hundred  dollars, 
equal  to  the  amount  sued  for  Is  not 
RTonnd  for  dissolving  the  attach- 
ment. Rom  t.  Gold  fUdge  Mln.  Co., 
14  Ida.  687,  95  P  821.  <2y  But  It  has 
been  considered  that  the  clerk  should 
require  an  undertaking  In  an  amount 
equal  to  the  amonnt  claimed  In  the 
affidavit.  Wniman  v.  Friedman,  a 
Ida.  (Hash.)  734.  35  P  37. 

11.  IT.  S. — Isenburger  v.  Roxbury 
Distilling  Co..  183  Fed.  133;  Bum- 
berger  v.  Gerson,  24  Fed.  257. 

Ala. — Ex  p.  Damon,  103  Ala.  477. 
is  8  852. 

Oa. — Gregory  v.  Clark.  78  Oa.  542, 

Kan. — Oapen  v.  Stephenson,  18 
Kan.  140. 

Miss. — ^House  v.  Bteme.  18  Miss. 
422. 

N.  T. — Guest  V.  Lowther,  84  App. 
XMv.  462,  82  NTS  1015;  Fuerstenberg 
V.  American  Soda  Fountain  Co..  21 
App.  Wv.  601.  48  NTS  508;  Maudn 
V.  Btlenne,  18  App.  Dlv.  237,  48  NTS 
194.  4  NTAnnCas  85;  Miller  v.  Ferry, 
M  Hun  256.  2  NTS  863;  -WTiltney  v. 
Denlston,  2  Thomps.  &  C.  471;  Ives 
T.  B1118,  15  Misc.  833.  71  NTS  971 
fair  «7  App.  Dlv.  619  mem,  73  NTS 
1187  meml;  Lawlor  v.  Magnolia 
Metal  Co..  60  NTS  891;  Bamberger  v. 
Xhiden.  •  NTSt  <Se. 

Tennj — ^Rentert       Bnilott,  11  Lea 

sn. 

See  Durham  v.  Llsso,  82  La.  Ann. 
41B. 

ta]  ZlhWtntlou^(l)  Where,  in 
aa  action  against  a  focelgn  corpora- 
tion for  daiDaces  smountlng  to  nine 


thousand  two  hundred  and  forty  dol- 
lars, with  Interest  from  November 
22,  1907,  certain  certificates  repre- 
senting whisky  of  the  estimated  value 
of  one  hundred  and  seventy-five  thou- 
sand dollars,  together  with  nine  hun- 
dred and  twenty-five  dollars  and 
eighty-four  cents  in  fsash  and  bonds 
of  the  par  value  of  one  hundred  and 
forty  thousand  dollars,  subject  only 
to  a  debt  of  one  hundred  thousand 
dollars,  were  attached,  and  a  bond 
given  In  the  sum  of  two  hundred  and 
fifty  dollars,  plalntilt  should  be  re- 
quired to  give  additional  security  not 
only  because  of  the  serious  conse- 
quences of  tying  up  such  an  amount 
of  property,  but  in  anticipation  of  the 
amount  of  litigation  and  the  expenses 
consequent  on  the  trial  of  the  Issue. 
Isenburger  v.  Roxbury  Distilling  Co.. 
163  Fed.  133.  (2)  Where  an  attach- 
ment for  seventy-five  thousand  dol- 
lars was  IsHued  on  an  undertaking 
for  two  hundred  and  fifty  dollars,  the 
court  said  that  the  security  was 
"preiKtsterously  small,"  and  reduced 
the  amount  of  the  attachment  to 
fifty  thousand  dollars,  and  required 
an  undertaking  In  the  amount  of  two 
thousand  five  hundred  dollars  as  a 
condition  of  maintaining  it.  Guest 
V.  Lowther,  84  App.  Dlv.  462,  82  NTS 
1015.  <3)  Where  an  attachment 
against  nonresident  defendants  had 
not  been  attacked  on  any  statutory 
ground,  and  the  defendants  had  suc- 
ceeded in  the  action  up  to  the  court 
of  appeals,  and  the  parties  agreed 
that  the  existence  of  the  attachment 
was  not  affected  by  the  Judgment  In 
favor  of  the  defendants,  It  was  held 
that  the  amount  of  plaintiff's  original 
undertaking  would  ne  Increased  from 
two  hundred  and  fifty  dollars  to  four 
thousand  dollars,  to  cover  the  fees 
and  costs  already  Incurred,  and  the 
fees  to  be  Incurred  on  the  appeal  to 
the  court  of  appeals.  Ives  v.  Ellis, 
35  Misc.  833,  71  NTS  971  [aff  67  App. 
Dlv.  619  mem,  73  NTS  1137  meml. 

[b]  Xlght  of  defendant  who  has 
given  bond  to  discharge  attaohment. 
— Defendant  may  apply  for  an  order 
to  increase  the  amount  of  plaintilfH 
undertaking,  although  he  has  himself 
given  bond  to  discharge  the  attach- 
ment. Dusseldorf  v.  Beailch.  16  Hun 
(N.  T.)  624.  And  see  Rlggs  v.  Cleve- 
land, etc.,  R.  Co.,  21  NTWklyDIg  46. 

[c]  Time  for  avpliftatlon^— -An  ap- 
plication for  further  security  In  at- 
tachment may,  under  Code  CIv.  Proc. 
§  682.  be  made  at  any  time  before 
the  application  of  the  attached  prop- 
erty or  the  proceeds  thereof  to  the 
payTnent  of  any  Judgment  recovered. 
Ives  V.  Ellis,  ^6  Misc.  333,  71  NTS 
971  [aff  67  App.  Dlv.  619  mem.  73 
NTS  1187  memf. 

[d1  ooMdderatloaa  lusTlny  on 
vropxletT  of  iMaws.  On  an  appli- 
cation for  an  increase  of  the  bond 
given  by  plaintiff  In  order  to  pro- 
cure a  writ  of  attachment,  the  pro- 
priety of  such  Increase  depends  upon 


whether  the  action  must  be  tried  In 
order  to  obtain  a  dissolution  of  the 
attachment.  Ives  v.  Ellis.  35  Mlac. 
333.  71  NTS  971  faff  67  App.  Dlv.  619 
mem,  78  NTS  1137  mem]. 

[el  An  order  increaslug  an  nn- 
dert^bur  will  not  be  disturbed  where 
the  value  of  the  attached  goods  ex- 
ceeds the  amount  of  the  new  under* 

aS"f-87,^"^-  i^T^'LSi^ 

86. 

IX  Proskey  v.  West,  16  Miss. 
711. 

18.  Ala.— Lowry  v.  Stowe,  7  Port 
483.  See  also  Scott  v,  Macy,  8  Ala. 
250;  Alford  V.  Johnson,  9  Port.  820. 

Ga. — English  v.  Reed,  07  Qa.  477, 
25  SE  825;  Gregory  v.  Clark.  73  Ga. 
642. 

Mo. — Jasper  County  v.  Chenault,  38 
Mo.  357;  Springfield  Engine,  etc.,  Co. 
V.  Glazier,  65  Mo.  A.  616. 

N.  T.— Corblt  V.  NlooU,  12  NTClT 
Proo  235. 

Tenn. — Pflaum  v.  Orlnberg,  6  Helsk. 
216. 

See  Blaney  v.  Flndley.  2  Blackf. 
(Ind.)  338. 

[a]  xreoessltT  for  notice  to  plain- 
tiff.— ^Where,  in  an  attaohment  suit, 
summons  is  served  and  an  answer 
filed,  the  suit  itself  cannot  be  dis- 
missed for  failure  to  give  an  addi- 
tional bond  until  due  notice  In  writ- 
ing Is  given,  as  the  statute  prescribes, 
and  there  has  been  a  failure  to  com- 
ply with  an  order  made  after  such 
written  notice.  Cummlngs  v.  Denny, 
6  Mo.  A.  602. 

14.  Renkert  t.  Elliott,  11  I<ea 
(Tenn.)  285. 

lO.  See  Bannes  v.  Ross,  106  Ind. 
568,  5  NE  698. 

[al  Sillgenee  in  vzoBeoiitlon.p— A 
condition  In  an  undertaking  In  at- 
tachment daly  to  prosecute  the  pro- 
ceeding does  not  require  the  prosecu- 
tion to  be  diligent  or  without  delay. 
Waring  v.  Fletcher.  152  Ind.  620.  52 
NE  208. 

[b]  Where  an  attaohment  Is  either 
dismissed  or  abandoned,  there  Is  a 
failure  duly  to  prosecute  the  pro- 
ceedings in  the  attachment  according 
to  the  condition  of  the  bond.  Sannes 
V.  Ross.  106  Ind.  668.  6  NE  699. 

[c]  Dismissal  on  settlement  of 
olalm  In  hankraptcy. — ^Where  a 
composition  In  bankruptcy  was  ap- 
proved by  the  court  and  an  attach- 
ment creditor,  who  had  instituted 
his  attachment  prior  to  the  com- 
mencement of  the  bankruptcy  pro- 
ceedings, took  no  part  therein,  but 
his  claim  having  been  included  there- 
in he  received  the  share  coming  to 
him.  upon  which  the  attachment  was 
quashed,  It  was  held  that  this  dis- 
missal of  the  attachment  was  not  a 
breach  of  the  bond,  but  was  as  If 
the  attachment  creditor  had  been  paid 
In  full.   State  v.  Isaac  7  Mo.  A.  698. 

16.  Wtonrfnl  attaohaunt  and 
bQlty  ttM^te  see  infra  H  1168- 
18417 
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damages  in  the  action  in  which  the  attaehment  ia 
•onght;  in  ease  he  recoTers  judgment.*' 

[I  298J  6.  Tha  OUlgM.  The  bond  must  mn  to 
the  obligee  des^ated  by  the  statute.*"  Ordinarily 
the  bond  should  be  made  payable  to  the  person 
whose  property  is  sought  to  be  attached,  that  is, 
defendwt,  and  this  is  usually  required  by  the  stat- 
ute,** although  it  is  sometimes  required  that  the 
bond  shall  be  given  to  the  clerk  of  the  ootjrt "  or 
to  the  state  for  the  use  of  the  owners  of  the  pn^>- 
erty  attached.** 

witere  there  are  aeveral  dtfandaats,  but  the  pnm- 
erty  of  one  only  is  attached,  a  bond  to  such  de- 
fendant alone  is  proper  and  nifficient,"  althoi^h  it 
has  also  been  held  that,  where  all  the  defendants 


are  jointly  inteiestedf  the  bond  may  be  given  to 
all,  althoi^h  the  property  of  one  only  is  attached." 
Where  the  attaehment  is  against  a  partnership,  Han 
bond  should  be  given  to  all  the  members  oE  the 
Ann  and  not  merely  to  one,*^  but  should  not  ran  to 
the  firm  in  the  firm  name.^^ 

[%  299]  7.  Tlie  Obligors;  Execntlon-Hb.  Attuk- 
mmt  Plaintiff— (1)  In  OenenL  Where  the  oUt 
goTs  are  provided  for  by  statute,  Uie  bond  must  be 
executed  by  the  party  or  one  of  the  parties  pre- 
scribed in  ue  statute."*  Unless  required  by  atatote 
it  is  not  essential  that  the  attachment  plsintiff 
should  himself  execute  the  bond;  bat  it  is  saflleieiit 
if  exeeuted  by  proper  sureties."  But  when  the 
statute  requires  a  bond  ezeeuted  by  plaintiff,  tlieie 


17.  Krall  v.  Howard.  37  Misc.  832 
mem.  76  NTS  972  (holding  that,  un- 
der Code  Ctv.  Proc.  i  640.  providing 
that,  before  granting  a  warrant  or 
attachment,  an  undertaking  must  be 
given,  securing  defendant  hla  costs 
and  damages  If  he  should  recover 
Judgment,  the  sureties  on  an  attach- 
ment bond  were  liable  to  defendant 
upon  his  recovery  of  a  Judgment,  re- 
gardless of  whether  or  not  levy  bad 
actually  been  made). 

IS.  Hadlev  v.  Bryars,  5S  Ala.  13»: 
Scooler  v.  Alstrom,  38  La.  Ann.  907; 
Gray  v.  Steedman,  63  Tex.  96;  Aroh- 
enhold  V.  B.  C.  fhrans  Co.,  11  Tex. 
Civ.  A  138,  S2  8W  795. 

IS.  Hann  v.  Ruse,  36  La.  Ann.  726; 
Renkert  v.  BlUott,  11  Lea  (Tenn.) 
236. 

[a]  0]niSRlo&  of  nam*  of  defend- 
ant fatal. — A  bond  "conditioned  that 
John  W.  Schrimpf,  plaintiff  in  at- 
tachment, against   .  defendant," 

Is  fatally  defective.  Sohrlmpf  T.  Mc- 
Ardle,  13  Tex.  368. 

[b3  An  onlviloB  to  dMOCllM 
•MlmN  sa  dcfandamta  has  been  held 
fatal  to  the  bond,  the  bond  being 

8 amble  to  the  named  oblisees  on  con- 
Itlon  that  plalntlfts  would  "pay  to 
th«  defendants"  damans,  etc.  Rohr- 
bongli  V.  LeoiMld,  <S  Tex.  254,  4  SW 
4<0. 

[el  Fallnn  to  nanw  Indoxsors  as 
aefendants^— In  a  suit  on  a  note 
against  the  maker  and  indorsers.  an 
attachment  was  Issued  and  levied  on 
property  of  one  of  the  makers.  The 
Indorsers  did  not  answer  the  suit. 
It  was  held  that  the  attachment  bond 
was  not  defective  In  reciting  that  the 
makers  were  defendants  in  the  suit, 
without  naming  the  Indorsers. 
Bridges  V.  Center  First  Nat.  Bank. 
47  Tex.  Civ.  A.  454,  105  SW  1018. 

[d1  An  attachment  on  fravdn- 
leatlT  oonveved  propertr  does  not 
call  for  a  bond  payable  to  the  fraud- 
ulent grantee,  who  Is  made  a  party 
defendant  to  the  suit  for  the  sole 
purpose  of  subjecting  the  property  to 
the  debt,  but  only  for  one  payable  to 
defendant  debtor.  Archenhold  v.  B. 
C.  Bvans  Co.,  11  Tex.  Civ.  A.  138,  32 
ffW  TSB. 

[e}  VlwM  dofsndaat  la  set  oar- 
Medy  dssUnwted  in  the  bond,  he  may 
thereafter  be  Identified  as  the  obligee 
without  enlarging  the  obligations  of 
the  sureties.  Krmellng  v.  Bargh,  121 
Mich.  167,  79  NW  1094. 

{f]  Judgment  aaralurt  nonlndeauil- 
fled  defendant  void. — A  Judgment 
rendered  In  an  attachment  suit  Is 
void  as  to  a  defendant  for  whose 
Indemnity  no  bond  has  been  given, 
although  su6h  defendant  was  made  a 
party  to  the  suit  br  amendment. 
Baldwin  T.  Ferguson,  86  111.  A.  893. 

[g]  Bond  parable  to  state. — It  is 
no  objection  to  an  undertaking  In  at- 
tachment that  It  is  made  payable  to 
the  people  of  the  state  Instead  of  to 
defendant  In  the  suit,  as  the  latter 
can  sue  thereon  in  his  own  name. 
Taaffe  v.  Rosenthal.  7  Cal.  514. 

[h]  A  boad  axsamtsd  to  the  Valted 
mates  by  plaintiff  conditioned  that 
he  would  prosecute  his  snlt  a«alnst 


B.  with  effect,  without  delay,  and 
would  pay  ail  damages  that  might 
accrue  to  B.  or  any  garnishee  in  con- 
sequence of  said  attachment,  is  valid, 
although  not  executed  in  pursuance 
of  any  law.  nor  In  connection  with 
any  business  of  the  United  States  or 
any  duty  of  the  obligor  to  the  United 
States.  Barnes  v.  Webster,  16  Mo. 
258.  67  AmD  232. 

[11  An  ettarhmf  t  bond  rnnatng 
to  the  sorety.  and  not  to  defendant  in 
attachment,  la  fatally  defective. 
Mitchell  V.  Murphy.  131  La.  1033,  60 
8  674. 

ao.  Soooler  t.  Alstrom,  18  La.  Ann. 
907. 

[a]  Bond  to  oleck  irtio  had  ron* 
ont  of  oAoe  and  Ua  enooeeeors. — 

An  attachment  bond  made  payable 
"unto  J,  T.  Clark,  Clerk  of  the  Civil 
District  Court,  and  his  successors 
in  office,"  Is  a  bond  In  favor  of  the 
clerk  of  that  oourt  as  required  by 
statute,  although  the  person  named 
had  ceased  to  be  clerk  and  had  been 
succeeded  by  another.  Soooler  t. 
Alstrom.  38  La.  Ann.  907. 

ai.  See  Elliott  v.  Plukart.  6  Pa. 
Co.  151. 

[a]  JTuninff  real  vartleB  In  Inter- 
est.—A  bond  running  to  the  state 
need  not  recite  the  names  of  the 
parties  for  whose  benefit  it  is  given 
or  eay  that  it  is  for  the  use  of  the 
parties  interested.  The  Naihileon  v. 
Etter,  e  Ark.  108;  Hall  v.  KInts.  2  Pa. 
DIst.  616,  13  Pa.  Co.  24;  Simon  v. 
Johnson,  7  Kulp  (Pa.)  166. 

Sa.  Patterson  v.  Stiles,  6  Iowa  64; 
Branshaw  v.  Tlnsley,  4  Tex.  Civ.  A. 
131.  23  SW  184. 

[a]  Applloatlon  of  rnle.^ — Where 
an  attachment  before  Judgment  Is 
issued  against  the  property  of  one  of 
several  codefendants  In  an  action 
pending  In  the  supreme  court  of  the 
District  of  Columbia  on  the  ground 
that  he  la  a  nonresident.  plalntlfTs 
bond  Is  properly  made  to  such  de- 
fendant, and  not  to  his  codefendants. 
Bradford  V.  Brown,  22  App.  (D.  C.) 
456. 

88.  Hadley  t.  Bryors,  58  Ala.  139; 
Voorhels  t.  Biting,  22  SW  80,  16  KyL 
161;  Sloo  T.  Powell.  Dall.  (Tex.)  467. 
Contra  Courrler  v.  Cleghorn,  8  Greene 
(Iowa)  628  (holding  that,  where  an 
attaehment  was  sued  out  against  a 
member  of  a  firm  for  a  partnership 
Indebtedness,  a  bond  executed  to  the 
firm  was  Insutncient). 

24.  DeCaussey  v.  Bally,  67  Tex. 
666.  Compare  Courrler  v.  Clesrhorn, 
3  Oreene  (Iowa)  623,  set  out  In  note 
preceding. 

[a]  medtia  that  ohllveea  oonsU- 
tnte  flntt. — Where  an  attachment 
bond,  made  payable  to  the  Individual 
members  of  a  firm  In  an  attachment 
suit  against  the  firm,  failed  to  recite 
that  the  obligees  composed  the  Arm, 
it  was  held  void.  Blrdsong  t.  Mc- 
Laren, 8  Oa.  521  [disappr  Oray  v. 
Steedman,  68  Tex.  96]. 

88.  Oray  v.  Steedman,  63  Tex.  96 
[disappr  Blrdsong  v.  McLaren,  8  Oa. 
£213. 

ia]  Howarar,  an  nndertakbisr  to 
endant.  which  had  a  plural  name. 


Instead  of  to  the  Individual  defend- 
ants, if  any.  may  be  sufllcient  to  sgp- 
port  an  attaobmenL    Lowenberg  t. 
Jacobson,  25  Cal.  A  790,  146  P  7S4. 
_ae.  Fla, — Simpson  v.  Knight.  II  1 
Fla.  144.  I 

Md.— Gable  v.  Brooks.  48  Md.  108. 

Minn. — Howard  t.  Manderfleld,  SI 
Minn.  337,  17  NW  946. 

8.  O. — Ouckenhelmer  v.  Dryfua,  41 
S.  C.  443,  21  SB  331.  | 

Tex.— Laning  v.  Iron  City  Nat  1 
Bank,  (Civ.  Al  36  SW  481;  Caldwell  , 
V.  tAmkin.  12  Tex  Civ.  A.,  29,  83  SW  I 
316.  I 

[a]    IndlTldaal  or  trade  name^ 
An   attachment  bond   was   properly  I 
executed  in  the  individual  name  of 
plaintiff,  who  was  the  real  party  to  ! 
Interest,  although  he  was  doing  busi- 
ness   under   a    trade-name  differeDt 
from  his  individual  name.    Wlchman  I 
V.  Fox,  99  S.  C.  105,  82  SB  1014. 

87.    Ala. — Jackson    v.    Stajiley,  2 

Ark.— Mandel  v.  Peet,  18  Azk.  836. 

Minn.— Howard  T.  Manderfleld.  81 
Minn.  337,  17  NW  948. 

Mont— Lanntafl  t.  Xllea.  fi  Mont 
654.  6  P  I6«:  Fierse  T.  XOlea,  6  Mont. 
649.  <  P  34/. 

Nebr.— Stort  v.  FinWesteln,  4g 
Nebr.  27,  66  NW  1020,  30  LRA  644 
[mod  reh  60  Nebr.  177,  69  NW  VAV. 
Bckman  v.  Hammond,  27  Nebr.  611, 
48  NW  397. 

N.  Y. — Leffingwell  v.  ChavCL  19 
HowPr  64. 

Pa. — Meyers  t.  Rauoh,  4  FU.  DIst- 
333. 

S.  D.— Black  Hilla  Mercantile  Co. 
V.  Gardiner,  6  S.  D.  246.  68  NW  557. 

Wis. — Shakman  v.  Koch.    93  Wis. 
695,  67  NW  925. 

"It  must  be  observed  that  the  stat- 
ute In  relation  to  the  affidavit  pro- 
vides that  plalntilT,  or  some  one  In 
his  behalf,  shall  make  It.  while  that 
relating  to  the  undertaking  provider 
that  a  written  undertaking  on  t>ehalf 
of  the  plaintiff  shall  be  delivered, 
etc.    Obviously  one  cannot  make  an 
affidavit  without  being  a  party  to  It. 
while  an  undertaking  on  bebnlf  of  a 
person  may  be  given  or  delivered 
without  his  being  a  party  to  It  at 
all.    If  the  plaintiff  dellTera  an  an-  < 
dertaklng  with  surety  In   the  pro- 
ceeding, as  and  for  the  undertaking  \ 
which  the  statute  requires,   that  Is 
all  that  is  necessary,  even  by  a  strict 
construction  of  the  statute.  Such 
must  unquestionably  be  so,    unless : 
the  words  'on  behalf  or  mean  'exe-. 
cute.'  and  we  see  no  reason  for  hold- 
ing that  they  do.    If  the  legrlslatlve 
Intent  was  to  require  the  undertak-. 
ing  to  be  executed  by  the  plaintiff  ori 
by  some  one  In  his  behalf.  It  would 
have   80   provided  as   In   sec.  1694. 
which  requires  the  assignee   in  vol- 
untary assignments  for  the  benefit 
of  creditors  to  deliver  a  bond  dulv 
executed  with  sureties.    T.   T.  Hay- 
dock  Carriage  Co.  v.  Pier,    74  Wis. 
682;  John  V.  Farwell  Co.  v.  Arthur. 
74  Wis.  56.     The  language,    'rive  • 
bond  or  undertaking  with  surettea.'  is 
used  many  times  m  the  atatntea  ol 
thla  state,  and  has  never  been  nnl 


For  tatsr  caasa,  darMlej^menta  and  ehaagaa  In  the  law  see  cumulative  Annotations,  same  tltl<u,i>sge  and  note  n niuber. 
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must  be  sneh  a  bond,  and  exeention  by  any  other 
pereon  will  not  sniBoe,''  unless  snoh  person  is  duly 
uthorized  to  bind  plaintiff  by  signing  his  nanM  as 
attorney  in  fact.** 

300]  <a>  Bnoation  by  Agent  or  Attoner. 
In  most  of  the  states  wmsidecable  latitude  is  al- 
lowed in  respect  to  the  execution  of  the  bimd,  and 


the  statutes  permit  the  bond  to  be  executed  by 
plaintiff  or  his  agent,  attorney,  or  some  other  per- 
son for  him.*^  It  is,  however,  neoessary  that  the 
person  assuming  to  execute  the  bond  shall  have 
authority  from  plaintiff  to  act  as  his  ageut,*^  al- 
though plaintiff  may  accept  and  ratify  the  bond 
of  an  unauthorised  agent  or  other  person  whenever 


dentood  to  require  tlie  jierson  8nvlnfl> 
mch  bond  to  become  n  part7  thereto 
b7  ftxecutlnc  It  In  the  action  of 
replerlti  (sec.  27Z0)  It  is  provided 
that,  in  order  to  autiiorlxe  the  taklnc 
of  the  property  from  tbe  defendant, 
plAlntlfl  must  ffive  as  undertaking, 
with  sureties,  etc.  Sec.  2722  pro- 
Tides  for  the  return  of  the  property 
upon  the.  defendant  fflvlDsr  an  un- 
dertaking, with  sureties,  etc.  In  the 
proceedings  on  arrest  and  bail  <sec. 
26B2}  it  Is  provided  that  plaintiff 
shall  give  an  undertaking,  with  or 
without  sureties,  stc.  The  same  lan- 
miage  is  used  in  sec  3778,  requiring 
an  undertaking  vlth  surety  upon 
gnntlnr  an  injunction.  Also  In  sec. 
30(2,  relating  to  the  undertaking  on 
appeal  to  the  supreme  court,  the 
nme  language  la  used;  and  a  great 
tnany  other  liwtaiices  might  be  re- 
ferred t<L  Id  none  of  which  has  it  ever 
been  Md  that  the  principal  must 
rign  the  undertaldng.'*    SbaknuA  v. 

iSch,  >s  Wis.  615  we.  «7  NW 

ns. 

[a1  A  navlrement  of  a  hoad  oa 
tka  part  of  plaintiff  does  not  make  it 
necessary  that  tbe  bond  should  be 
executed  by  plalntifC  or  bis  author- 
ised agent.  Stewart  v.  Katx,  30  Md. 
134;  Howard  v.  Manderfleld,  SI  Minn. 
«7,  17  NW  946;  Black  Hills  Mer- 
cantile Co.  V.  Gardiner,  6  S.  D.  24<l, 
S8  NW  557;  Shakman  v.  Koch,  98 
Wis.  fi»5.  67  NW  925.  And  see  cases 
ctted  supra  In  this  note.  Contra 
Wagener  v.  Booker,  31  S.  C.  876,  9 
BE  1065;  National  Sxch.  Bank  v. 
StellEng,  21  S.  C.  S60,  9  SS  1028. 

[bl  A  statnte  deolarlng  that  "the 
vlalattlS  ntwrt  fll*"  a  bond  does  not 
require  that  the  bond  should  be 
aigned  by  plaintiff.  Pltktns  v.  Boyd, 
4  Greene  (Iowa)  25B.  See  also  Mur- 
ray v.  Cone.  8  Port.  (Ala.)  260;  Grand 
Golf  R.,  etc,  Co.  V.  Conger,  17  Miss. 
SOS. 

[c]  That  VlalBtlS^l  name  waa 
4nad  wSthovt  avtaioittT  !■  taamar 
Mdal  where  execution  by  him  Is  not 
essential,  the  tmnd  being  signed  by 
and.  therefore,  binding  on  the  sure- 
ties. Taylor  v.  Rlcards.  9  Ark.  S78; 
PItklos  V.  Boyd.  4  Greene  (Iowa)  266. 

Id!  nalntur  named  In  bond  aa 
ptxn^pal. — The  failure  of  plaintiff  to 
exe-cute  the  statutory  bond  with  his 
f^retles  was  not  a  Jurisdictional  de- 
fect, although  he  was  named  in  the 
commencement  as  principal.  Adams 
T.  Kellogg,  63  Mich.  105,  29  NW  679. 

fel  In  an  action  on  raoh  a  bond 
plaintiff  cannot  be  held  liable,  nor  is 
he  a  proper  party  to  the  action.  He 
is  liable  to  defendant  for  the  injury 
occasioned  by  the  attachment,  but 
not  on  the  bond.  State  v.  Portln- 
b«rry,  S4  Miss.  Sl«;  Stor*  v.  Plnkle- 
rt«fn.  60  Nebr.  177.  69  NW  866. 

Ifl  One  aettng  wlthont  anthorltr 
fMm  vtebrtUT  may  make  a  good  bond 
where  the  statute  does  not  require  a 
bond  by  plalntifC  or  his  agent.  Plain- 
tllTs  name  signed  without  authority 
tnmy-.  In  such  case,  be  treated  as 
mtT%  mrplusage  and  disregarded, 
and  tlie  principal  obligor  and  sure- 
ties are  bound.  Oable  v.  Brooks.  48 
Xd.  108;  Stewart  Kats,  30  Md. 
tM:  SUte  V.  I>V>rtlnberry,  54  Miss. 
tlS;  Simmons  v.  Missouri  Pae.  H. 
Cto,  1»  Mo.  A.  542  [afC  165  U.  S.  27 
mem.  17  flCt  996  mem.  41  L.  ed.  621 
mem  J.  See  also  Anthantssen  v. 
Bmniwlck,  etc..  Steam  Towing,  etc., 
Oa..  »2  (H.  409.  17  SB  951. 
Mt.    Ky.—LewlB  v.  Butler,  Ky.  Dec 

MlM.— Ford  T.  Burd.  IS  Hlaa.  «8S- 


Fa.— SUiott  T.  Plukart.  «  Pa.  Co. 
151. 

a  C— Booker  v.  Smith,  88  S.  a 
228,  16  SB  774;  Myers  T.  Lewis,  26 
S.  C.  L.  54. 

Va. — ManU  v.  Hendley.  S  Ben.  ft 
M.  (12  Va.)  308. 

[a1  AU  Che  ptalntlffa  Just  sign 
the  obligation.  Guckenhelmer  v.  Dry- 
fus,  43  S.  C.  443,  21  SB  331.  But 
compare  Iroquois  Furnace  Co.  v.  Wil- 
kin Mfg.  Co.,  181  ID.  682,  54  NB  987 
(holding  that  In  Illinois  there  Is  no 
absolute  requirement  In  the  statute 
that  the  attachment  bond  shall  be 
signed  by  all  the  plaintltCa,-  and  a 
bond  not  BO  signed.  It  defeotlva,  can- 
not be  objeeted  to  for  the  first  time 
on  appeal), 

[b]  One  heneflciallr  Intererted  In 
the  nbjeet  matter  of  the  action  with 
plaintiff  has  been  held  competent  to 
give  a  bond  in  compliance  with  the 
requirement  that  it  be  given  by  plain- 
tiff, <1)  such  as  the  equitable  owner 
of  the  ohoae  In  action  sued  on  (Tulty 
V.  Herrin.  44  Miss.  626),  (2)  one  for 
whose  use  the  attachment  in  the 
name  of  another  la  sued  out  (Grand 
Gulf  R.,  etc.,  Co.  T.  Conger,  17  Mlse. 
506,  (3)  or  one  of  the  trustees  of  a 
town  in  whose  behalf  the  attach- 
ment la  Issued  (Clanton  v.  Laird,  20 
Miss.  668). 

ic]  Waning  in  partnarsUp  name. 
.  bond  signed  by  both  principal 
and  sureties  in  their  partnership 
name  Is  not  prima  facie  baa. 
Churchill  V.  Pulllam,  8  Iowa  45;  Dan- 
forth  V.  Charter,  1  Iowa  646. 

[d]  A,  ai|rnatnre  by  typewriter  Is 
sufQclent  if  adopted.  Bridges  t. 
Center  First  Nat.  Bank,  47  Tez.  ClT. 
A.  464.  106  SW  1018. 
88.  See  infra  t  299. 
80^  See  Bryan  v.  Knight,  12  Fla. 
166;  Simpson  v.  Knight.  12  Fla.  144; 
Levin  T.  American  Furniture  Co.,  133 
Ga.  670.  66  SB  888;-  Gable  v.  Brooks. 
48  Md.  108:  Dillon  t.  WatMns.  29  S. 
C  L.  446. 

[a]  mustratlons^d)  An  attach- 
ment bond  executed  by  the  agent  of 

g lain  tiff  in  his  character  as  a^nt, 
ut  professing  to  bind  himself  and 
not  his  principal,  was  held  to  be 
substantially  In  compliance  with  a 
statute  requiring  the  plaintiff  "by 
himself,  his  agent  or  attorney"  to 
give  bond.  Conklln  v.  OoldBmlth,  6 
Fla.  280.  (2)  The  signing  of  plaln- 
tlfTs  name  to  the  bond  by  his  agent 
OP  attorney  was  not  sufficient  error 
to  warrant  a  dismissal  of  the  action 
where  plaintiff  made  the  affidavit  for 
the  attachment.  Anthanlssen  t. 
Brunswick,  etc..  Steam  Towing,  etc., 
Co.,  92  Ga.  409.  17  NE  951.  (8)  Under 
a  statute  providing  that  "the  plain- 
tiff or  some  person  In  his  behalf 
shall  execute  the  bond,  a  bond  exe- 
cuted by  an  agent,  with  sufficient 
sureties,  binding  himself  nersonally, 
has  been  held  sufficient.  Stewart  v. 
Kate  30  Md.  884.  (4)  The  word  "at- 
tomejr"  in  the  statute  Includes  at- 
torney at  law  as  well  aa  attorney  In 
f»ct  (Trowbridge  v.  Weir.  6  La.  Ann. 
706),  (5)  but  does  not  Include  a  non- 
resident attorney,  who  is  not  licensed 
TO  practice  in  the  courts  of  the  atnte 
(Wetmore  v.  Daftln.  5  La.  Ann.  496). 

rbl  Wgnatnre  by  plalntUPe  attor- 
ney of  record  snfBcdent. — Furness  v. 
Calhoun.  70  S.  C.  537.  50  SE  194. 

[c]  A  rnls  of  court  against  an  at- 
torney's becoming  surety  \n  not  af- 
fected by  a  statute  permitting  him 
to  make  an  attachment  bond  for  bis 
client,  as  this  contemplates  his  exe- 
QUtton  as  principal  and  the  rule  only 


forbids  him  to  become  surety.  Simp- 
son V.  Knight,  12  Fla.  144. 

Id]  The  prlnolDal  need  aot  1M 
bound. — A  bond  binding  the  agent  or 
attorney  personally  as  such  la  a  suffi- 
cient compliance  with  the  statute  re- 
quiring such  bond  from  plaintiff,  his 
agent,  or  attorney.  Bryan  v.  Knight, 
12  Pla.  16S;  Simpson  v.  Knight,  12 
Fla.  144:  Conklln  v.  Goldsmith.  6  Fla. 
280;  Walbrldge  v.  Spalding.  1  Dougl. 
(Mich.)  451;  Page  v.  Ford,  10  Hiss. 
266;  Byne  v.  Byne,  80  S.  C.  L.  43S. 

[e]  7orm  of  ctenatnre  by  plaln- 
tUPe  attorney. — ^Where  plalntifTa 
name  is  signed  to  an  attachment  bond 
by  his  attorney,  it  should  be  fol< 
lowed  by  the  words  'Tsy  his  attorney 
at  law,"  to  which  should  be  added 
the  attorney's  name.  LoAg  Hood* 
46  Ga.  225.  Compare  Fulton  t. 
Brown,  10  La.  Ann.  360. 

[f]  TaOnre  of  pezaon  axeeuttBr 
bond  to  deaortha  hliaaelf  aa  ngiM^— 
But  where,  under  a  statute  reqidr- 
ing  the  execution  of  the  b<nw  by 
plaintiff  himself  or  "by  hla  agent  or 
attorney."  the  party  suing  out  the  at* 
tachment  described  himself  In  the 
affldavit  aa  agent  of  the  plaintiffs, 
but  failed  to  so  describe  himself  in 
executing  the  bond,  which  purjwrted 
"to  have  been  given  by  him  in  per- 
son," omitting  any  statement  to  tbe 
effect  that  he  was  the  agent  or  at- 
torney of  tbe  plaintiffs,  the  bond 
was  held  fatally  defective,  because 
It  did  not  appear  that  It  was  exe- 
cuted by  the  plaintiffs,  their  agent, 
or  attorney.  Work  v.  Titus,  12  Fla. 
628.  See  also  Powell  v.  Roderick,  1 
Pa.  DIst.  120;  Elliott  v.  Plukart,  6 
Pa.  Co.  161  (where  a  bond  signed  by 
one  describing  himself  as  "agent  and 
attorney  In  fact"  Was  held  not  In 
substantial  compliance  with  a  stat- 
ute requiring  the-bond  to  be  executed 
by  "the  party  plaintiff,  or  some  one 
In  hla  or  their  behalf).  But  com- 
Mire  Clanton  v.  Laird.  20  Miss.  668; 
Page  T.  Ford.  10  Mlaa.  266;  Frost  t. 
Cook.  8  Misa.  867. 

[g]  A  bond  whioh  does  aol  ap- 
vear  to  ha**  feaaa  aaaented  by  aMnt 
cannot  be  upheld  aa  an  agenra  bond 
by  evidence  that  such  was  the  inten- 
tion, even  though  such  person  la  de* 
serlbed  as  agent  In  the  attachment 
affidavit  Work  v.  Titus.  12  Fla. 
628. 

[h]  Vallnra  to  show  by  what  oJB- 
oer  bond  of  oorporatlon  signed, — 

Where  an  attachment  was  Issued  on 
a  bond  signed  In  the  name  of  the 
plaintiff  bank,  without  showing  the 
officer  who  executed  the  bond,  the 
signature  is  sufficient.  Bridges  v. 
Center  First  Nat.  Bank,  47  Tex.  Civ. 
A.  464,  106  SW  1018. 

31.  Elliott  T.  Plukart.  6  Pa.  Co. 
151. 

 [a]    Power    mnst    be  speoial^ 

Where  a  person  styling  himself  the 
agent  of  another  takes  the  oath  and 
signs  the  bond  neoessary  to  obtain 
an  attachment  without  sufficient  au- 
thority from  his  principal,  the  at- 
tachment must  be  dissolved,  as  the 
power  to  sign  an  attachment  bond 
must  be  special.  Grove  v.  Harvey. 
12  Rob.  (La.)  221. 

[bl  An  attorney  at  law  has  no 
authority  as  such  to  bind  hla  client 
by  signing  the  name  of  the  latter  to 
an  attachment  bond.  He  must  Tiave 
8p«>clal  or  statutory  authority  for 
such  purpose  the  same  aa  any  other 
person.  Beardslee  v.  Morgan.  29  Mo. 
471 ;  Harrlaburg  Boot.  etc..  Co.  v. 
Johnson,  3  Pa.  Dlst.  438:  Mantx  v. 
Hendley,  £  Hen.  &  M.  (li  Va.)  808. 


Digitized  by 


Google 


170   [60.  J.] 


ATTACHMENT 


[§§  3O(M02 


Bach  bond  is  not  jurisdictional." 

In  an  action  by  a  partnership  one  partner  has 
authority,  by  virtue  of  the  partnership  relation,  to 
sign  the  fiirn  name  and  bind  the  partnership  to 
a  bond  for  attachment,^*  or  authority  from  the  other 
partners  to  bind  them  may  be  given  by  parol.**  A 
partnership  may  also  make  a  bond  by  its  several 
members  to  procure  an  attachment  sued  out  by  one 
member  for  the  firm  benefit,'^  and  a  bond  signed 
simply  by  the  individual  members  of  a  firm  in  whose 
behalf  the  attachment  is  issued  sufficiently  shows 
execution  in  the  name  of  plaintiff.'^  So  also  a 
partner  is  agent  for  the  partnership  to  the  extent 
that  he  may  make  a  bond  in  his  own  name  to  pro- 
cure an  attachment  in  behalf  of  the  partnership, 
although  the  other  partners  are  not  bonnd.'* 


[t  301]  b.  Bnntie>— (1)  In  OanarmL  The  num- 
ber and  qualifications  of  the  sureties  to  an  attseh- 
ment  bond  are  in  most  oases  definitely  fixed  by 
the  statute  granting  the  remedy,  and  where  so  fixed 
any  substantial  deviation  from  the  statute  will  (h^- 
narily  be  fatal  to  the  remedy.'* 

Joint  obligation.  An  attachment  bond  is  sof* 
fieient,  although  the  sureties  signed  as  joint,  and 
not  as  joint  and  several,  obligors,  where  the  statute 
does  not  specifically  require  that  the  obligatitm  shtU 

[i  302] '  (2)  Wlio  Hay  B»— (a)  Natural  Pep 
sons.  Any  person  may  be  surety  on  an  attachment 
bond  who  possesses  the  capacity  to  contract  and 
who  is  not  otherlrise  disqualified  from  beooming 
sach  Borety  by  statute  or  role  of  oonrt^  or  by  the 


Compare  Anthanlssen  v.  Brunswick, 
etc..  Steam  Towing:,  etc.,  Co..  92  Qa. 
409,  17  SB  961;  Craig  v.  Herring.  80 
Ga.  709,  6  SB  283;  Pulton  v.  Brown, 
10  lA.  Ann.  360. 

[c]  AgmM'm  avtkoxltT  ii**d  not  1}* 
under  leel  i  Wnlhrlign  v.  Spalding, 
1  Bousl.  <Mlcb.)  461  (holding  that 
where  the  bond  was  not  in  the  name 
of  plaintiff,  but  was  the  personal 
obligation  of  the  agent,  no  power 
under  seal  need  be  shown  authoriz- 
ing Its  execution  by  the  agent) : 
Wood  V.  Squires,  28  Mo.  &28;  Liong  v. 
Goodwin,  6  Pa,  Dlst  336:  Ferst  v. 
Powers,  68  S.  C.  398.  86  SB  744. 
Contra  Pollock  v.  Murray,  38  Fla.  106. 
20  S  816;  Forbes  V.  Porter.  25  Fla. 
388,  «  S  62  (holding  as  a  proi>osi- 
tlOQ  of  general  law  that  authority 
under  seal  Is  necessary  to  bind  the 
principal). 

[d]  Antbotttr  1»r  Megtmm^d) 
The  name  of  plaintiff  may  be  signed 
by  a  third  party  aa  his  agent  under 
the  authorfty  of  a  telegram  from 
plaintiff,  which  is  attached  to  the 
undertaking.  Ferst  v.  Powers,  58  S. 
C.  898,  36  SE  744.  (2)  Under  Code 
CMv.  Proc.  (1902)  S  251.  providing 
that  an  ofBcer  before  issuing  the  war- 
rant of  attachment  shall  require  a 
written  undertaking  on  the  part  of 
plaintiff  with  sufficient  surety,  a  bond 
signed  on  behalf  of  plaintiff  by  an 
attorney  of  record  on  authority  of  a 
telegram  from  an  associate  attorney 
to  the  effect  that  plaintiff  authorized 
him  to  sign  the  undertaking  In  his 
behalf  Is  BTifflclent.  Furness  V.  (Cal- 
houn, 70  S.  C.  537,  50  SK  194. 

[e]  Authority  given  by  a  «•!•- 
phon*  message  is  '  sufficient.  Long 
v.  Goodwin,  5  Pa.  Dlst.  385. 

[f]  Anthmltr  aa  agent  may  he 
pcsnmed  where  It  has  been  assumed 
by  one  In  the  execution  of  an  at- 
tachment bond  and  has  not  been  de- 
nied or  questioned  by  a  proper  plea 
to  that  effect.  Jackson  v.  Stanley,  2 
Ala.  326;  Alford  v.  Johnson,  9  Port 
(Ala.)  320;  Goddard  v.  Cunningham, 
6  Iowa  400;  Spear  v.  King,  14  Miss. 
276;  Lindner  v.  Aaron,  6  Miss.  581; 
Messner  v.  Lewla,  20  Tex.  221; 
Wright  V.  Smith.  19  Tex.  297;  Mess- 
ner V.  Hutchlns,  17  Tex.  597.  See 
also  McDonald  v.  Fist,  63  Mo.  843. 
But  compare  Harrtsburg  Boot,  etc., 
Co.  V.  Johnson,  8  Pa,  Dlst.  433. 

[g]  Anthorlty  to  «ne  ont  the  at- 
taehusnt  Impliedly  authorises  the 
agent  or  attorney  to  do  whatever 
else  la  necessary  to  perfect  the  proc- 
ess, including  ezecnuon  of  the  bond. 
Ouckenheimer  v.  Day.  74  Oa.  1;  Alex- 
ander V.  Bums.  6  1a.  Ann.  704;  Dillon 
V.  Watklns.  29  S.  C.  L.  44K. 

Th]  The  agent's  anthorlty  need 
not  aooompany  the  bond, — ^The  officer 
taking  the  bond  will  be  presumed  to 
have  performed  his  duty  by  requir- 
ing legal  authority.  Lindner  v. 
Aaron,  6  Miss,  581. 

[  1 1  The  Issuing  oflloer  mmy  de- 
mand the  agent's  anthorlty,  and, 
where  there  Is  a  power  of  attorney  In 
writing,  he  may  file  It  with  the  un- 


dertaking, but  his  failure  to  do  this 
will  not  Invalidate  the  attachment 
Grollman  v.  Lipsits,  43  B.  C.  329,  21 
SB  272. 

[j]  Asvualng  to  sot  aa  agsat  or 
attorney  is  not  sufficient  if  the  au- 
thority does  not  In  fact  exist.  Ellllott 
V.  Plukart.  S  Pa.  Co.  151. 

[kl  The  mode  of  qnastlonlng  the 
authority  of  the  agent  is  by  plea  In 
abatement.  Alford  v.  Johnson,  9 
Port  (Ala.)  820;  Messner  v.  Hutch- 
lns, 17  Tex.  697:  Tingle  v.  Brlson,  14 
W.  Va.  295. 

89.  Ark.— Mandel  v.  Peet,  18  Ark. 
236.  See  also  Kellogg  v.  Miller.  6 
Ark,  468  (holding  that  there  may  be 
a  ratlUcatlon  before  the  issuance  of 
the  writ). 

Fla. — Pollock  V.  Murray,  38  Pla. 
105,  20  8  815;  Jeffreys  V.  Coleman, 
20  Fla.  S34. 

Ga. — Craig  v.  Herring.  80  Ga.  709. 
6  SB  283. 

Mich. — Palmer  v.  Sellgman,  77 
Mich.  305,  43  NW  974. 

Miss. — State  v,  Fortlnberry,  64 
Miss.  316;  Augusta  Bank  v.  Conrey, 
28  Miss.  6«7:  Dove  v.  MarUn.  »  Hlsa 
588. 

Pa.— Netter  v,  Harding,  6  Pa.  Dlst. 
169.  18  Pa.  Co.  353. 

Tex.— Pelser  v.  Cushman.  18  Tex. 
390. 

[a]  lUustratton. — Where  the  agent 
executes  the  bond  without  a  due 
power  of  attorney  under  seal,  a  sub- 
sequent sealed  ratification  of  the 
bond  by  the  principal  la  sufficient  to 
sustain  the  suit  Pollock  v.  Murray. 
38  Fla.  105,  20  S  815. 

[hi  The  ratUlontloB  ahonld  be  un- 
der seal  where  the  bond  itself  is  re- 
quired to  be  sealed.  Pollock  v.  Mur- 
ray. 38  Fla.  105.  20  8  815. 

[c]  A  ratUoatlon  after  the  Issn- 
ano*  of  ths  writ  will  not  avalL — Kel- 
logg V.  Miller.  6  Ark.  468;  Grove  v. 
Harvey,  12  Rob.  (La.)  221. 

33.  Ga, — Dow  v.  Smith,  8  Ga.  551. 
Iowa. — Churchill  v.  FuUIam,  8  Iowa 

46:  Danforth  v.  Carter,  1  Iowa  546. 

Mo. — ClaHln  v.  Hoover,  20  Mo.  A. 
814. 

Pa.— Hall  V.  Klntz.  13  Pa.  Co.  24. 

Tex. — Munzesheimer  v.  Helnze,  74 
Tex.  264,  11  SW  1094;  Gray  v.  Steed- 
man,  63  Tex.  96. 

See  also  Sims  v.  Jacobson.  El  Ala. 
186;  Brooks  v.  Hartman,  1  Helak. 
(Tenn.)  36. 

tal  Xlln>tmtlon^T7nder  a  statute 
requiring  the  bond  to  be  executed  by 
"the  party  for  whom  the  [attach- 
ment! shall  be  Issued,"  it  was  held 
that  as  one  member  of  a  firm  to 
which  a  debt  was  contracted  was 
competent  to  sue  out  an  attachment 
for  the  firm,  a  bond  issued  bv  one 
member  of  the  firm  was  sufficient, 
where  it  appeared  In  the  instrument 
that  he  executed  It  for  the  firm,  and 
It  sufficiently  described  the  suit  as 
broufrht  by  them  and  for  their  bene- 
fit. Kvle  V.  Connelly,  S  Leigh  (30 
Va.)  719. 

34.  Jeffreys  v.  Coleman,  20  Pla. 
536  (holding  that  a  bond  given  by  a 
copartnership  firm,  but  signed  and 


sealed  by  one  of  the  members  of  the 
firm  In  the  copartnership  name,  the 
signing  having  been  authorised  or 
ratified  by  the  other  by  parol,  wag  a  ! 
sufficient  bond  of  both  parties).  See  I 
also  Ross  V.  Steen,  20  Fla.  443  (hold- 
ing that  an  attachment  bond  signed 
in  the  name  of  a  partnership  bound 
all  parties  who  had  authorised  or 
Bubsequentty  ratified  the  ailgnliig.  ' 
either  by  deed  or  by  parol,  and  was 
good). 

85.  McCluny  v.  Jackson.  6  Gratt. 
(47  Va.)  96  (holding  that  thU  U 
neither  an  Irregularity  nor  a  vari- 
ance). I 

86.  Hampton  v.  Bogaa,  SS  8.  C  i 
647.  38  SE  681. 

37.  Iroquois  Furnace  Co.  v.  Wil- 
kin Mfg.  Co.,  181  111.  682.  64  NG  987  . 
[rev  7f  III.  A.  691;  Wajlla  V.  Wal- 
lace, 7  Miss.  264;  Bloo  v.  Powell.  "Dall 
(Tex.)  467:  Kyle  v.  Connelly.  S  I>lgb 
(30  Va.i  719. 

38.  Ford  V.  Rogers,  46  S.  C  I4.  S86. 
[a]    A  bond  without  sursty  oannol 

STOPort  an  sttaehmsnt  under  a  stat* 
ute  requiring  a  bond  with  surety. 
Ford  v.  Rogers,  44  8.  C  L.  S86. 

[bl  In  ths  federal  ooaxta  tlie  re- 
quirements of  the  statute  of  the  state 
where  the  court  sits  concerning  at- 
tachment bonds  must  be  foUf>wed. 
Singer  Hfg.  Co.  V.  Mason.  22  V.  Ou. 
No.  12.903.  6  Din.  488. 

[cl  Sxeontlon  not  affected  by 
feotlve  homA. — Where  an  ofBo«r  holds 
property  under  an  execution  upon  a 
Judgment  in  attachment  proceedings, 
an  action  of  replevin  cannot  be  main- 
tained against  him  on  account  of  a 
defect  in  the  attachment  bond,  the 
same  having  been  executed  by  only 
one  surety.  Bryant  v,  Hendee,  40 
Mich.  643. 

39.  Pla. — Baars  v.  Gordon,  21  Fla. 
26;  Jeffreys  v.  Coleman,  20  Fla.  BSC. 

Ga, — Cunningham  v.  Lamar.  51  Ga. 
674;  Dow  v.  Smith,  8  Ga.  561. 

La. — Thatcher  v.  Goff,  13  La.  360. 

Mo. — Claflin  v.  Hoover,  20  Mo.  A. 
814. 

Tex. — Munzesheimer  v.  Helnae.  74 
Tex.  254.   11  SW  1094:  Donnelly  ! 
Blser.  69  Tex.  282.  6  SW  Mti  Oray  T.  : 
Steedman,  63  Tex.  96. 

40.  See  Levin  v.  Amerloan  IPuml-  1 
ture  Co..  138  Ga.  670,  66  SB  888;  Ab-  ' 
bott  V.  Zeigler.  9  Ind.  611.  i 

sisahUlty  of  altomoyg  to  aot  mm  I 
sureties  see  Attorney  and  Client  [4 
Cyc  0191. 

[a]  Avptoralof  bond  with  aMor* 
»y  as  auM^*— Where,  under  tbe  pro- 
visions  of  the  statute,  an  attorney  I 
at  law  was  not  a  proper  surety,  and' 
the  clerk,  in  violation  of  the  statute, 
approved  a  bond  with  an  attorney 
as  surety,  the  court  denied  a 
motion  to  discharge  the  attach-! 
ment  for  the  reason  that  "nO 
undertaking  has  been  filed  as  re-^ 
quired  by  law."  Tessler  v.  CrowlevJ 
17  Nebr.  207,  22  NW  422;  Rojrera  vJ 
Burbrldge,  6  Tex.  Civ.  A.  87.  84  SW 

tb]  Attorney  at  law  not  VC»ottaJ 
Ing. — Under  a  statute  forbldatiiK'  at^ 
tomeys  to  become  siireties,  &n  attorn 


For  latsv  oassa,  drnXopmaata  and  ohaafaa  la  tli«  law  Me  omnnlatiT*  AnnoUtlon^  gama  tltl 

Digitized  by 


§§  302-307] 


ATTACHMENT 


[6C.J.]  171 


{set  that  he  is  already  bonnd  as  principal.'^ 

[f  303]  (b)  Oorporatioiu  or  Fartnenbips.  A 
eorporation  or  partnership  cannot  become  bound  as 
Bvety  throt^h  an  execution  in  its  name  by  an 
s^ent  authorized  only  to  bind  it  in  the  ordinary 
worse  of  business,^'  mil  ess  acting  as  surety  is  within 
the  scope  of  the  baainess  of  sneb  corporation  or 
purtnership.*^  HoweTer,  the  nnanthorized  agent 
vho  attempts  to  bind  the  eorporation  or  partnership 
ODtside  its  legitimate  business  becomes  personally 
boDnd,*^  and  the  prineipal  may,  by  ratification  or 
aeqoiescenee,  be  estopped  to  plead  ultra  vires.*' 

304]  (3)  Kunber.  If  the  statute  does  not 
specify  any  number  of  sureties,  a  single  surety, 
wboBe  solvency  and  material  possessions  are  sat- 
isfaetcvy,  is  sufficient;*"  but  if  the  statute  requires 
a  specified  nomber  of  sureties,  less  than  that  nmn- 


MT  who  has  not  practiced  for  one 
jeir  and  Is  envaKed  In  other  busi- 
Hn  mar  tMcome  a  anrety.  Bvans  v. 
HaiTlB,  47  N.  Y.  Super.  8«<. 

[e]  AMonMn  at  law  mat  be 
mHM  VBlMS  agpr—aiy  wroUUted. 
—The  otBce  of  attorney  at  law  is  of 
Itself  no  reason  for  dlsqualiflcation. 
Therefore,  althoufrh  a  rule  of  court 
prohlbltfl  attorneys  from  beeomlnff 
sureties  on  cost  and  appeal  bonds, 
there  Is  nothlnir  to  prevent  their  be- 
comlnK  Borettes  on  attachment  bonds. 
Abbott  -v.  Zeigrler,  »  Ind.  611;  Dan- 
forth  V.  Carter.  1  Iowa  648;  X^ewla  v. 
Higfflns.  62  Md.  614.  _ 

Ed1  JUrent  ffitUtT  of  tort  In  the 
vnalMa. — The  mere  fact  that  an 
airent  in  sulnfr  out  an  attachment 
and  Klvlng:  bond  for  hie  principal 
mlKht  be  yullty  of  a  tort  for  which 
an  action  mlRht  be  brought  against 
both  principal  and  agent  does  not  dls- 
qufliliftr  him  as  surety.  Levin  v. 
American  Furniture  Co.,  1S3  Oa.  670, 
«  SB  8S8.  „  „^ 

41.  Wanamaker  v.  Bowes,  S6  Md. 
4!. 

[al  nmtxmtlowh-— (1)  An  agent 
or  iriaintlff,  signing  an  attachment 
bond  as  principal,  could  not  sign  it 
as  surety,  where  the  statute  re- 
quired that  there  should  be  two  sure- 
ties, as  this  meant  a  guaranty  of  two 
persons  other  than  the  principal. 
lUnhall  V.  Ravisles,  Z2  Fla.  688. 
(!)  A  bond  executed  by  A  on  behalf 
ot  B,  and  by  A  and  C  sureties, 
EiKned  and  sealed  B  <seal),  A  (seal), 
and  C  (seal),  was  void,  since  it  was 
not  the  bond  of  B  nor  of  A,  for  A 
was  one  of  the  sureties.  Wanamaker 
V.  Bowes.  36  Md.  42. 

tbl  A  partner  oasBOt  be  snnty 
fox  tte  itartnerslilp.  for  as  a  member 
of  the  Arm  he  is  individually  bound 
as  principal,  and  one  cannot  be  both 
principal  and  surety  on  the  same 
bond.  Bayne  v.  Cuslmano,  60  La. 
Aon.  3S1.  23  8  361. 

[c]  Jk.  stockholder  may  bo  surety 
fe*  a  eoxi>oratloii  (1)  on  a  bond  to 
procure  an  attachment  In  behalf  of 
the  corporation.  His  relation  to  the 
«>rporatlon  is  no  ground  of  objection, 
u  he  does  not  become  subject  to  any 
liability  by  the  fact  that  the  cor- 
poratton  is  principal.  City  Nat. 
tonk  V.  Cupp.  59  Tex.  268.  (2)  The 
Ujcx.  that  such  stockholder  Is  an  offl- 
cer  or  director  makes  no  difference. 
l*nlm  V.  Iron  City  Nat.  Bank.  (Tex. 
ClT.  A.>  36  SW  481. 

48.  Thatcher  v.  OoR,  18  La. 
Mfl 

4S.  Thatcher  v.  Ooff.  18  La.  860; 
ateppacber  v.  HcClure,  76  Mo.  A.  185; 
AMrtch  V.  (Columbia  R.  Co.,  8»  Or. 
m.  «4  P  465. 

.  E«l  aanty  ooBvaiir,^TTnder  Hill 
Aanot.  Z*.  |  3282,  permitting  surety 
aMmaales  to  become  surety  on  the 
a— g  or  undertaking  of  any  person  or 
Wpora.tlon  required  by  law  to  exe- 
«te  a  ttond  or  undertaking,  a  stirety 
company  in  a  proper  surety  on  an 
wrtertaking  fpr  an  attachment.  Ald- 


rlch  V.  Columbia  R.  Co.,  IS  Or.  863, 
64  P  466. 

tb]  cnui  oospaBy^-Xr.  (1891)  tl 

2889,  2848a,  authorising  trust  com- 
panies to  execute  bonds  as  sureties 
for  others  in  legal  or  equitable  pro- 
ceedings, la  not  governed  by  the  gen- 
eral statute  of  attachment  relating 
to  attachment  bonds  In  force  at  the 
time  of  the  enactment  of  the  law  au- 
thorising trust  companies,  and  hence 
the  qualification  of  sureties  on  at- 
tachment bonds  Is  not  governed  en- 
tirely by  the  attachment  statute,  and 
a  trust  company  may  execute  an  at- 
tachment bond  as  surety.  Steppach- 
er  v.  McClure,  75  Mo.  A.  135. 

[c]  The  authority  of  a  corpora- 
tion to  execute  such  an  undertaking 
need  not  he  shown  on  the  face  of  the 
clerk's  certificate  under  the  South 
Dakota  statute.  Qermantown  Trust 
Co.  V.  Whitney.  19  S.  D.  108,  102  NW 
304. 

[d1  Collateral  attack. — The  levy  of 
an  attachment  Is  not  subject  to  colla- 
teral attack  because  of  the  Insuf- 
ficiency of  the  bond  signed  by  a  bank. 
Marquis  v.  Ireland,  86  Kan.  416,  121 
P  486,  AnnCaslfllSC  144. 

44.    Thatcher  v.  Ooff.  13  La.  360. 

46.  c:hurchill  v.  Pulllam.  8  Iowa 
46;  Danforth  v.  Carter,  1  Iowa  646: 
Donnelly  v.  EHser,  69  Tex.  282,  8  SW 
663;  BIkel  v.  Hanaoom,  t  Tex.  A.  Civ. 
Cas.  S  478. 

[a]  Bond  alcaaa  Sa  partnaratate 
aamsv— (1)  A  bond  signed  by  both 
principal  and  auretlea  In  their  part- 
nership name  Is  not  prima  facie  bad 
(CThurchlll  V.  Pulllam,  8  Iowa  45; 
Danforth  v.  Carter,  1  Iowa  546),  (2) 
and  one  signed  by  plaintiff  as  princi- 
pal and  a  nrm  or  partnership  as  sure- 
ty has  been  held  prima  facie  good 
(Tessler  v.  Crowley,  17  Nebr.  207,  22 
NW  422),  (3)  or,  If  bad,  amendable 
(Bolsseau  v.  Kahn,  62  Miss.  757). 

46.  Church  v.  Drummond,  7  Ind. 
17;  Williams  v,  Barnaman,  19  Abb 
Pr  (N.  T.)  69,  See  also  Atkinson  v. 
Forworth,  53  Miss.  741;  Ward  v. 
Whitney.  8  N.  T.  442.  But  compare 
Spettlgue  V.  Hutton,  9  Pa.  Co.  156. 

[a]  The  use  of  the  term  "with 
sureties'*  does  not,  of  Itself,  Indicate 
a  legislative  Intent  that  there  shall 
be  more  than  one,  and  so.  where  the 
statute  falls  to  state  the  number  of 
sureties  required  and  simply  uses  the 
plural  "sureties,"  a  bond  executed 
with  one  surety,  whose  pecuniary  re- 
sponsibility satisfies  the  require- 
ments of  the  law,  is  held  sufficient. 
Elliott  V.  Stevens,  10  Iowa  418. 

47.  Roulhac  V.  Rlgby,  7  Fla.  336; 
Ward  V.  Whitney,  6  N.  T.  Super.  399; 
Spettlgue  V.  Hutton.  9  Fa.  Co.  166. 

[a]  Avproval  oaaaot  vara  teSelaii- 
cor  IB  Bunlwr  of  anzstlss,  although 
the  suflllclency  of  the  bond  is  commit- 
ted to  the  approving  officer  and  ap- 
proval is  required.  Qoldmark  v. 
Magnolia  Metal  Co..  28  App.  Dlv.  264. 
51  NTS  68. 

[bl  PsfrmlnatloB  of  aninber  by 
iudfr*^In  New  7ork  the  question  as 


ber  will  not  support  an  attachment,  no  matter  bow 
responsible  those  executing  the  bond  may  be.*^ 

[$  306]  (4)  Besidence.  The  statutes  frequently 
require  that  the  sureties  shall  be  residents  of  the 
state.^^  The  object  of  this  requirement  is  that 
the  bond  may  be  enforced  by  the  courts  of  the  state, 
and  a  failure  to  comply  therewith  invalidates  the 
bond  and  the  proceedings  r^ardless  of  the  prop- 
erty qualifications  of  the  nonresident  snre^  or 
sureties.*" 

[$  306]  (6)  Financial  Stifflciency.i>o  The  sure- 
ties must  be  possessed  of  available  assets  of  a  suf- 
ficient amount  to  satisfy  the  eonrt  or  officer  des^- 
nated  by  statute  to  pass  upon  the  sufficiency  of  the 
bond  that  they  are  financially  able  to  meet  the 
obligation  which  they  have  assumed.''^ 

1%  307]   c.  Signing  and  Sealing.  It  has  been  held 

to  whether  one  or  more  sureties  ahall 
execute  an  undertaking  la  to  be  de- 
termined by  the  Judge  granting  the 
attachment  to  whom  the  undertaking 
Is  presented  for  approval,  although  It 
Is  the  usual  practice  to  require  two 
sureties,  unless  a  surety  company  ex- 
ecutes the  bond  in  lieu  thereof.  Gold- 
mark  V.  Magnolia  Metal  Co., '88  App. 
Dlv.  264,  51  NTS  68. 
4&    See  cases  infra  note  49. 

[a]  Sosldeaoe  In  county. — A  sure- 
ty need  not  reside  In  a  county 
where  the  attachment  is  issued  when 
not  so  required  by  the  statute.  Mo- 
bile Mnt,  Ins.  Co.  v.  Cleveland,  76 
Ala.  321. 

[b]  Besidenoe  In  parish. — In  Lou- 
isiana an  attachment  will  be  dis- 
solved If  one  of  the  sureties  on  the 
bond  Is  not  a  Teaident  of  the  parish 
as  required  by  law.  McCook  v.  Wil- 
lis, 28  La.  Ann.  448. 

[c]  The  bond  need  not  show  th* 
fact  of  resldsnos,  although  It  Is  ea* 
sentlal  to  Its  vaJldity.  If  such  is  not 
the  fact  the  proceedings  may  be  abat- 
ed.   Jackson  v.  Stanley,  2  Ala.  826. 

[d]  The  aOdavlt  of  jiuMflcatloB 
of  the  sureties  In  an  attachment  bond 
is  not  Insnffldent  because  the  bond 
does  not  show  that  they  are  residents 
of  the  state,  where  It  shows  on  Ita 
face  that  they  are  residents  of  "Che- 
topa,  Labette  county,"  and  the  affi- 
davit of  their  Justification  shows  that 
they  Justified  In  the  "sute  of  Kansas, 
Labette  county."  Ferguson  v.  Smith, 
10  Kan.  396. 

48.  U.  S.— Singer  Mfg.  Co.  v.  Ma- 
son, 22  F.  Cas.  No.  12.903,  5  DUl.  488 
(construing  Kansas  statute). 

Ala. — Mobile  Mut.  Ins.  Co.  V.  Cleve- 
land, 76  Ala.  821;  Jackson  v.  StanJTey, 
2  Ala.  826. 

Ga. — Thompson  v.  Arthur,  Dudl. 
263. 

La. — McCook  v.  Willis,  28  La.  Ann. 
448. 

Tex. — Caldwell  v.  lAmkln,  12  Tex. 
Civ.  A.  29,  33  SW  316. 

Ont. — Bradbury  v,  Lowry,  8  U.  C. 
Q.  B.  O.  S.  439. 

60.  Jiiatuoatton  of  anratto*  see 
infra  I  810. 

61.  Lockett  V.  De  NeufvHle,  S6 
454. 

veoMwl^  and  snfleleaer  (tf  ap- 
proTal  of  attaohjMVk  bonds  see  Infra 

i  310. 

[a]  Seonritr  must  he  ifood  ftw 
whole  amount  of  bond. — Locliett  v,  De 

Neufville,  56  Ga.  454. 

[b]  The  solvency  of  anretlss  ia 
primarily  for  the  approving  ottoeir, 

whose  determination  is  conclusive  un- 
til properly  questioned  by  defendant 
before  pleading  to  the  merits;  but 
when  properly  questioned  approval  is 
but  prima  facie  evidence  of  sufficien- 
cy. Reld  v.  Armour  Packing  Co..  93 
Oa.  696,  21  8E  181;  Gregory  v.  Clark. 
73  CFa.  642;  Perry  v.  Mulligan,  68 
Ga.  479;  Lockett  v.  De  Neufville,  56 
Ga.  464;  Blaney  v.  Findley.  2  Blackf, 
(Ind.)  338;  Gable  v.  Brooks.  48  Md. 
108;  Learned  v.  Duval,  3  Johns.  Cas. 
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that  it  is  immaterial  that  the  surety  by  mistake 
signs  bis  name  to  the  justifioation  instead  of  to 
the  undertaking  itself."'  In  some  states  an  attaeh- 
ment  bond  need  not  be  sealed,°^  but  in  other  states 
Buch  an  instrument  must  be  under  seal  in  order 
to  be  valid."*  However,  the  usual  liberality  re- 
specting the  character  of  the  seal  is  applicable  to 
attachment  bonds,  and  a  mere  scroll  has  been  held 
sufficient,""  as  baa  the  word  ' '  [seal] ' '  printed  on 
the  bond,"'  and  the  use  of  one  Beal  or  scrawl  by 
two  persona."' 

Supplying  seal  by  amendment  It  has  been  held 
that,  where  the  bond  is  defective  in  being  unsealed, 
the  court  should  permit  an  amendment  in  that  re- 
spect on  motion."' 

[$  308]  8.  Attestation.  An  attachment  bond 
need  not  be  attested  unless  required  b^  the  statute,"' 
and,  althongh  attestation  by  a  magistrate  be  re- 


quired, this  need  not  be  by  the  one  issuing  the 
writ.«o 

309}  9.  Ackaowlfldfment.  It  has  been  held 
that  a  judge  may,  in  his  discretion,  exense  eom- 
pliance  with  a  rule  of  court  requiring  a  bond  for 
attachment  to  be  acknowledged  by  the  sureties." 

310]  10.  Jutiflcation  of  Snx«tleB.o«  When 
the  sureties  are  required  by  statute  to  jnstif;,  a 
failure  to  comply  will  be  a  ground  for  avoidance 
of  the  attaebment.""  Where  justifieation  is  re- 
quired as  an  element  of  jurisdiction,  a  failure  to 
comply  cannot  be  cured;"*  but  where  the  require- 
ment is  directory  merely  and  not  mandatory,  a  fail- 
ure to  comply  is  regarded  as  a  mere  irr^fulsrity 
which  may  subsequently  be  cured."" 

311]  11.  ApproTaL  The  (^cer  issuing  the 
writ  is  generally  required  first  to  strove  and  a^ 
eept  the  bond,**  and  the  writ  may  be  avoided  f« 


(N.  T.)  141  (holdins  that  the  discre- 
tion or  th«  judge  or  commlealoner  as 
to  the  competency  of  the  security  Is 
absolute  and  definite).  See  also 
Stewart  v.  Kats.  30  Md.  334  (holding 
that  the  sufRciency  of  the  sureties  in 
the  bond  was  a  matter  left  entirely 
to  the  Judgment  of  the  clerk,  al- 
though It  was  otherwise  as  to  the  le- 
gal validity  of  the  bond  itself). 

[c]  The  Mtnal  mMas  of  tha  anrs- 
tr,  under  the  Louisiana  statute,  not 
the  amount  for  which,  from  the  na- 
ture of  the  case,  he  may  be  tltimate- 
ly  liable,  must  he  considered  In 
ascertaining  his  sufllclency.  Thus, 
he  must  be  worth  the  full  amount 
of  the  attachment  bond,  not- 
withstanding he  may  be  fully  able  to 
answer  for  the  property  actually  at- 
tached. Lard  V.  Strother,  1  Rob. 
(La.)  95;  Jackson  v.  "Warwick.  17 
La.  436. 

r<i]  Means  of  both  mrtUes  cob- 
sidered  together. — (I)  A  bond  exe- 
cuted by  plaintiff  and  two  suretlcu  In 
double  the  amount  of  the  amount 
sued  fBr  was  held  "good  and  siifR- 
olent"*  where  approved  by  the  clerk, 
althouali  each  of  the  auretles  was 
not  good  for  more  than  one  half  of 
the  penalty  of  the  bond*,  where  both 
tngfthcr  were  worth  twlOS  the 
iimourt  suf-d  for.  M;iy  T,.GhUttbIe,  H 
Fla.  4C7.  (2J  A  failure  to  show  one 
of  the  sureties  to  be  insolvent,  to- 
gether with  evidence  showing  that 
the  other  la  worth  many  times  more 
than  the  amount  claimed  In  the  suit 
where  the  attachment  was  Issued 
does  not  show  that  the  sureties  are 
not  "good  and  sufficient."  C.  B. 
Cones,  etc.,  Mfg.  Co.  v.  Rosenbaum, 
(Tex.  Civ.  A.)   45  SW  333. 

[el  A  stiretr  seed  not  own  r«al 
•state  If  he  is  otherwise  competent, 
unless  such  ciuallflcatlon  be  required 
by  statute.  Austin  v.  Latham,  19  La. 
88 

[f  ]  FropertT'  in  litigation. — Where, 
on  plea  In  abatement  to  an  attach- 
ment, for  Insufnclency  of  the  sureties 
to  the  bond.  It  appears  that  one  of 
the  sureties  claims  to  be  owner  of  a 
valuable  property  which  is  Involved 
In  litigation,  the  fact  that  plaintiff 
does  not  satisfy  the  court  that  the 
surety  owns  the  property,  or  as  to 
the  value  of  his  Interest,  does  not 
Justify  a  refusal  to  consider  such 
property  in  estimating  the  value  of 
the  sureties'  assets,  since  the  burden 
is  on  defendant  to  show  the  Insum- 
clency  of  the  sureties.  Gallatin  First 
Nat.  Bank  v.  Wallace,  (Tex.  Clv,  A.) 
65  SW  892. 

[g]  Tallnr*  to  rstnrn  property  for 
tasatioa.— evidence  that  a  surety  re- 
turned no  property  for  taxation  does 
not  necessarily  require  an  Inference 
that  he  is  without  sufficient  available 
property  to  satisfy  the  statute.  Held 
V.  Armour  Packing  Co.,  93  Qa.  696, 
21  RE  ISl. 

fh]  Objection  on  tvp—^ — A.n  ob- 
jection on  the  ground  of  insufflciency 


of  the  sureties  Is  not  available  when 
made  for  the  first  time  on  appeal. 
Myers  v.  Cole,  32  Kan.  138.  4  P  169. 

[1]  Hew  seonrltr  In  avpeUate 
ooort. — On  appeal  from  an  order  dis- 
solving an  attachment  on  account  of 
the  Insufficiency  of  the  security,  the 
supreme  court  had  no  power  to  order 
the  substitution  of  a  sufficient  surety. 
Durham  v.  Llsso,  32  La.  Ann,  415. 

62.  Boger  v.  Cedar  C^ove  Lumber 
Co..  1«6  N.  C.  657,  81  SE  784, 

58.  Perst  v.  Powers,  58  S.  C.  898. 
36  SE  744;  Grollman  v.  Lipslts,  43  8. 
C.  329,  21  SE  272;  Brooks  v.  Hart- 
man,  1  Heiak.  (Tenn.)  36;  Gasquet 
v,  Collins,  57  Tex.  340:  Bernhara  v. 
De  Forrest,  36  Tex.  518  [overr  Hart 
V,  Kanady,  33  Tex.  720;  Read  v. 
Levy,  30  Tex,  7381.  See  also  McLaIn 
V.  Simington.  37  Oh.  St.  484. 

[a]  A.  bond  eneonted  by  a  oev- 
poraUon  stands  upon  different  ground, 
for  a  corporation  properly  acts 
through  its  corporate  seal,  and,  al- 
though a  seal  Is  not  required  of  nat- 
ural persons,  this  exemption  does  not 
affect  corporations.  Tanner,  eta.  En- 
gine Co.  V.  Hall,  22  Fla.  891.  See 
also  Augusta.  Bank  v.  Conrey,  M  Miss. 
667. 

54.  Lea  V.  Tall,  S  III.  478;  Hunter 
V.  Ladd,  2  111.  651;  George  N.  Pierce 
Co.  V.  easier,  194  Mass.  423,  80  NE 
494;  State  v.  Eldridge.  65  Mo.  684; 
State  V.  ChamberJln.  64  Mo.  338;  State 
V.  Thompson.  49  Mo.  188;  Tiffany  v. 
Lord,  66  N.  T.  310;  Van  Loon  v. 
Lyons,  61  N.  T.  22. 

[a]  DUTerent  mlaa  in  dUTeruit 
oonrts. — In  Missouri,  In  ordinary  at- 
tachments before  a  Justice  of  the 
peace,  the  statutory  form  omits  a 
seal,  and  In  those  courts  a  seal  Is 
not  necessary.  This  does  not,  how- 
ever, dispense  with  a  seal  where  the 
suit  is  in  the  circuit  court.  State  v. 
Chamberlin,  64  Mo.  338. 

fb]  Order  of  steps  In  •xeontlon.r-.- 
Where  an  attachment  bond  was  duly 
executed  by  attaching  the  signatures 
and  seals  white  the  parties  were  all 
present  before  the  magistrate,  the 
order  of  the  different  steps  of  the 
transaction  was  Immaterial,  the  seals 
being  none  the  less  those  of  the  per- 
sons executing  the  bond,  whether 
they  were  attached  before  or  after 
the  signatures,  or  whether  the  sign- 
era  adopted  as  their  seals  those  that 
had  already  been  afRxed  to  the  In- 
strument by  him  or  were  affixed  at 
the  signers'  request  after  signature. 
George  N.  Pierce  Co.  v,  Casler,  194 
Mass.  423,  80  NB  494. 

[o]    BesHiif    aftw  apprpTal.   

Where  an  attachment  bond  was  fully 
executed  as  a  part  of  one  transaction 
before  the  magistrate.  It  was  Immate- 
rial that  it  was  not  sealed  until  after 
the  magistrate  approved  It.  George 
N.  Pierce  Co.  v.  Casler,  194  Mass. 
423,  80  NE  494. 

fd]  Batlfioatlon  of  an  nnsnthor- 
Isad  bond  executed  by  one  purporting 
to  act  as  plaintlfTs  agent  should  be 


under  seal.  Pollock  v.  Murray,  W 
Fla.  105.  20   S  816. 

[e]  A  slmpls  nndertafelng,  il- 
thouKh  often  called  a  bond,  la  not  a 
specialty  requiring  a  seal.  HcLaia 
v.  Simington,  87  Oh.  St.  484. 

68.    State  v.  Bldrldge,  65  Mo.  W. 

56.  Underwood  v.  Dolllna,  4T  Ha 
269. 

87.    Baars  v.  Gordon.  21  Fla.  2S. 

58.  Lea  v.  Vail,  3  111.  478. 

fa]  Amendment  1>r  prlsotptl 
alone.— A  bond  without  seals  cannot 
be  amended  by  the  principal  alone  M 
affixing  seala  He  cannot  affix  that 
of  the  surety,  as  that  would  not  be 
the  surety's  seal,  nor  can  he  affix  his 
own,  as  that  would  be  useless.  Hud- 
ter  V.  Ladd,  3  111.  661. 

59.  Conner  v.  Clarke,  10  KyL  8S8: 
O'Neal  V.  Owens,  3  N.  C.  419. 

[a]  Attestation  cannot  b«  VMnlrsl 
hr  rule  of  oonrt^A  rule  of  court 
requiring  attestation  to  attadimest 
bonds  has  t)een  held  to  oonfllct  with 
a  statute  providing  for  a  bond  with- 
out making  this  requlremmt,  and  not 
to  be  upheld  as  a  simple  regulattw 
of  practice.  Grollman  v.  Llpaltx.  41 
&  C.  82»,  21  SB  278. 

(b]  Wber*  tha  sutnte  Mqalns 
Um  bond  to  ba  ssaentad  In  tlia  dim- 
snos  of  the  aiterUr,  It  oannot  be  Uhee 
by  the  clerk  or  other  officer  and 
thereby  made  a  statutory  obligation. 
Kerty  v.  Miles,  G  Ky.  Op.  609. 

flO.  Dobbs  V.  Justices  Murrar 
County  Inferior  Ct.,  17  Qa.  62*; 
Brown  v.  Clayton.  12  Ga.  5<4. 

«1.  Gale  V.  Selfert.  86  Minn.  111. 
39  NW  69. 

6SL  nnaaelal  aattolsnor  see  supn 
I  806. 

6S.  Tlbbet  V.  Sue,  122  Cal.  SQC 
64  P  741  (holding  that,  where  tb« 
statute  requires  that  an  undertaking 
on  attachment  should  be  accompa< 
nled  by  an  affidavit  to  the  effect  thai 
the  sureties  are  either  householder 
or  freeholders  within  the  state.  I 
writ  Issued  upon  an  undertaking  un 
accompanied  by  such  an  afltdaTl 
should  be  discharged  upon  applies 
tlon). 

64.  Tlbhett  v.  Sue.  152  Cal.  201 
54  P  741;  Taaffe  v.  Rosenthal.  7  Cm! 
514;  BllBB  V.  Molter,  8  AbbKCas  <^ 
Y.)  241.  68  HowPr  112. 

65.  Jones  v.  Leadvllle  Bank.  1 
Colo.  464,  17  P  272;  Bell  v.  MOFkn.  I 
App.  Div.  461.  60  NTS  982;  ICcCon 
etc.,  Mercantile  Co.  v.  Glenn.  6  JJUi, 
139,  21  P  500;  Baxter  v.  SmltK 
Wash.  T.  97.  4  P  86. 

ee.  Blaney  v.  Plndley.  2  Blade 
(Ind.)  338;  George  N.  Pierce  Co  ' 
Casler,  194  Mass.  42S.  80  NE  4f 
Tost  T.  Oinley,  2  LegRec  <I*a,)  351. 

[a]  seoord  sbowlBr  rnnrowml  b 
for*  lasnanoe  of  wzft.^ — Wl\ere  tl 
record  In  foreign  attachment  stati 
that,  on  the  Qllng  of  an  afRdavlt  ai 
bond,  a  writ  was  Issued  and  the  wr 
recited  the  affidavit  and  bond.  It  su 
flclently  appeared  that  the  bond  wj 
approved  prior  to  the  Issuing  of  tl 
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Man  BO  to  i^rove.*'  The  approving  officer  need 
wt,  however,  in  the  absenee  of  a  statutory  re- 
qaireineiit  to  that  effect,  indorse  apon  tbe  bund  bis 
ipproT&l  in  writing,*"  as  the  existence  of  the  fact 
is  Buffieient,  and  this  is  evinced  by  the  mere  re- 
mmg  and  filing  of  tbe  bond  and  issuing  tbe 
vrit.**  Where  the  statute  requires  indorsement 
of  the  approval,  tbe  court  may,  upon  determining 
the  faet,  direct  the  indorsement  to  be  made  nime 
pre  tnne.'*' 

[f  312]  12.  Amoidmeiit  of  InrndBdent  Bond— 


a.  Biii^t  to  Amend.  A  valid  and  sufficient  attach- 
ment bond  being  a  condition  precedent  to  an  at- 
tachment,^^ the  bond  cannot  be  amended  for  the 
purpose  of  curing  any  substantial  defect  without 
express  statutory  permission.^^  But  the  statutes 
very  generally  permit  amendment  of  the  bond,'*  end 
wherever  the  right  to  amend  is  ^iven,  it  is  the  dnty 
of  the  court  to  permit  plaintiff  to  substitute  a 
proper  bond.'*  Statutory  amendments  may  properly 
relate  only  to  such  defects  as  are  not  junsdictioniU 
and  which  do  not  render  tbe  bond  void;'"  but  amend- 


rril.  Hamlne  v.  Murphy,  8  Ind.  272. 

mit  wIwT*  MtMOtmrnat  •pnOtag. — 

Jordan  v.  Pence,  123  Mo.  A,  321,  100 
Sff  S!9. 

[c]  anrcvftl  hr  iiuMrlatr»t«  ian- 

-{1)  In 


Iv  pnoMS. — (1)  In  Georgia  a  bond 
for  an  attachment  need  not  he  signed 
in  the  presence  or  approved  by  the 
magistrate  who  issues  the  attach- 
ment. If  duly  executed,  although  at- 
t(st«d  by  another  maitlstrate,  It  will 
be  mffldent  if  the  maglitrate  who 
Imvm  the  process  certiflea  therein 
thitbond  and  security  were  given  In 
pnrniance  of  the  statute.  Smith  v. 
Joiner,  27  Oa.  66;  Dobbs  v.  Murray 
Conntr  Justices.  17  Oa.  624:  Brown 
V.  Clsjrton,  IS  Oa.  664.  See  also  Cox 
r  Felder.  1«  Oa.  fiST.  (S)  But  In 
Ktntueky  the  rule  Is  otherwise. 
HontT.  Hitcbell,  7  Bush  (Ky.)  131; 
Andinon  v.  Sutton,  2  r>uv.  (Ky.) 
*lt:  Hncheson  v.  Ross.  2  A.  K. 
Kanli.  (Ky.)  84». 

[d]  A  dspntT  olsrk  of  «o«n  may 
M  tot  th*  d«rk  (1)  In  approving 
IB  attachment  bond  under  a  statute 
Inpoflng  this  duty  on  the  clerk. 
Finn  T.  Rose,  12  Iowa  565;  Ander- 
»wi  T.  Kanawha  Coal  Co..  12  W.  Va. 
•11.  (2)  But  In  a  suit  by  attach- 
ment brought  by  tbe  clerk  of  a  cir- 
cuit nurt.  his  bond,  approved  by  hia 
«PQtT.  is  a  nullity.   Owane  V.  Johns, 

Mo.  89. 

(*]  An.  attotmoy  who  Is  a  nuHTi*- 

mtt  has  no  power  to  approve  and 
KMpi  an  attachment  bond  for  his 
dtent  In  a  case  In  which  he  appears 
u  attorney,  under  Oa.  Rev.  Code  9 
111.  which  prohibits  a  Judge  or  other 
Wldal  oflleer  from  sitting  in  any 
(^ow  In  which  he  is  pecuniarily  in- 
'■tntted  or  has  been  of  counsel. 
^lUowaia  V.  Halle.  87  Oa.  «7S,  9S 
4^  174. 

in  MMdamvs  to  oompol  aimxoT* 

u^Mandamus  will  He  to  compel  an 
wer.  requiried  by  law  to  approve  an 
■■tachment  bond,  to  perform  his 
wr.  tluit  la,  to  pass  upon  the  suffl- 
Rncr  of  the  bond,  hut  not  to  con- 
M  his  discretion  or  require  him  to 
Jprove  unless  the  reason  for  his 
jnml  is  Insuffldent  In  law  and  ad- 
■Ki  the  snlBeisncQr  of  the  bond.  Ho- 
0«  Unt.  Ins.  Co.  v.  asveland.  76 
^  121. 

Jf]  Tk»  oflMT  aeta  as  d«f sad- 
acMt  In  order  to  approve  and 
•f»n  dslivary  of  the  bond.  Per- 
tater  V,  McDaniel,  19  S.  C.  U  2«7, 
•  AnoD  179. 

l£l   Approval  of  ssooad  bond. — No 

■worlty  Is  conferred  on  the  clerk 
tKeelre  or  approve  a  second  bond 
■wf  the  attachment  writ  has  been 
gtd.  where  the  bond  taken  'In  the 
*n  Instance  is  insufficient.  State 
kRnke.  6«  Ho.  A.  23fl. 

E.  Jonea    v,    Leadvllle  Bank,  10 
.  ■  4G4.  17  P  272;  Ck)nklln  v.  Putch- 
HowPr   (N.  T.)   886.  CedeRep 
"49;  Barrisburg  Boot,  etc.,  Co.  T. 
•n'wn'  »  Pa.  Dist.  488;  Blllott  V. 
Wart,  6  Pa.  Co.  IBl. 
«L   West  V.  Woolfolk.  21  Fla.  189; 
™th  T.  Robinson.  19  Tex.  219. 
'U]   BeqnlFswismt  of  role  of  oonrt. 
S^thouKh  Rule  No.  69  of  the  clr- 
court  requires  that  there  shall 
ftaaorsed  on  the  bond  of  plaintiff 
LJttachment  the  approval  of  the 
yet  as  Code  Civ.  Proc.  (1902) 
IB*,  rcqulrea  that  the  clerk  shaU 


be  satisfied,  as  an  officer,  that  the 
bond  shall  be  approved,  a  bond  in 
attachment  without  tbe  approval  of 
the  clerk  Indorsed  therein.  Is  valid. 
Watson  V.  Paschall,  73  S.  C.  413,  68 
SB  646. 

es.  Ala. — Hyde  v.  Adams,  80  Ala. 
Ill;  Dothard  v.  Shield,  69  Ala.  186; 
Good  V.  Jones.  56  Ala.  SSS;  Pearson 
V.  Giayle.  11  Ala.  278. 

Ark. — Mandel  v.  Peet,  18  Ark.  238. 

Pla. — West  V.  Woolfolk,  21  Fla.  189. 

Ind.~L«vl  V.  Darling,  28  Ind.  497; 
Simpson  V.  Minor,  1  Blackf.  229. 

Ky. — Oray  v.  Sheets,  10  Ky.  Op. 
244. 

Md. — ^Dean  v.  <^ipenhelmMr.  26  Md. 
368;  Howard  t.  Opipenhelmer,  tS  Ud. 
350. 

Uo. — State  V.  HeMMlmeyer.  84  Mo. 
76;  Whitman  Agrlculturu  Abboc.  v. 
National  R,  etc.  Industrial  Asaoc, 
46  Mo.  A.  90. 

N.  T.— Bascom  V.  Smith,  81  N.  Y. 
696. 

N.  D.— Schuiz  V.  Dahl,  21  N.  D.  302, 
304,  130  NW  937  [cit  C^yc]. 

S.  C. — Wateon  v.  Paschall,  78  S. 
a  413,  63  SE  646. 

Tex. — Orlfflth  v.  Robinson,  19  Tex. 
219 

W.  Va. —Anderson  v.  Kanawha 
Coal  Co.,  12  W.  Va.  526. 

[a1  rrivolons  plsa. — A  plea  that 
'It  does  not  appear  that  bond  filed 
In  the  suit  was  ever  duly  approved 
by  the  clerk  beforo  the  Issuance  of 
the  writ,"  Is  frivolous.  Mandel  v. 
Peet,  18  Ark.  236. 

[b]  Vaslgiied  memonuidam  of  ao* 
oeptanoe. — A  memorandum  of  accept- 
ance on  the  bond,  although  not  signed 
by  the  clerk,  and  the  recital  In  the 
writ  issued  and  signed  by  htm  that 
the  bond  was  produced  and  (lied  In 
the  court  at  the  time  the  account  was 
fUed  and  the  affidavit  made,  were 
held  sufficient  evidence  of  his  ap- 
proval of  the  bond.  Howard  v.  Op- 
penhelmer,  26  Md.  860. 

70.  Mandel  v.  Feet,  18  Ark.  236; 
West  V.  Woolfolk.  XI  Fla.  189:  An- 
derson V.  Kanawha  Cioal  Co.,  IS  W. 
Va.  68«. 

71.  See  supra  |  888. 

79L  Cal.— Tlbbet  v.  Sue.  128  Cal. 
206.  54  P  741. 

Fla. — Tanner,  etc.  Engine  Co.  v. 
Hall,  22  Fla.  891;  Work  v.  Titus,  12 
Fla.  628;  Roultiac  v.  Rlgby,  7  Fla. 
886. 

Ky.— Horne  v.  Mitchell.   7  Bush 

131. 

La. — Graham  v,  Burekhalter,  8  I<a. 
Ann.  415. 

Mich. — Anonymous,  2  Mich.  N.  P. 
118. 

Miss. — ^Houston  v.  Belcher,  20  Miss. 
614, 

Pa. — Spettlgue  v.  Hutton,  9  Pa. 
Co.  166;  Elliott  v.  Plukart,  6  Pa.  Co. 
151. 

Tex. — East  Texas,  etc.  Lumber  Co. 
V.  Warren,  78  Tex.  818.  14  SW  783; 
Caldwell  v.  Lamkin.  12  Tex.  Clv.  A, 
29,  83  SW  816;  Winn  v.  Sloan,  1  Tex. 
A.  Clv.  C^s.  8  1103;  Whitley  v.  Jack- 
son, 1  Tex.  A.  Clv.  Cas.  }  674. 

[a]  Aa.  nadertaUag  la  attaohnaent 
wUoh  Is  ImnlarlT  Issued  cannot  be 
amended,  unaer  Code  Civ.  Proc.  S 
4 73.  provldinK  for  amendments  to 
pleadings  or  proceedings  in  further- 
ance of  justice,  since  I  568  expressly 
provides  that  Jn  such  cases,  on  ap- 
pUoatlon.  the  attachmmt  must  be 


discharged.  Tlbbet  v.  Sue,  122  Cal. 
206,  64  P  741. 

[b]  Bond  appxovod  by  dqmty  of 
plaintiff. — Where,  in  a  suit  by  at- 
tachment brought  by  the  clerk  of  the 
circuit  court,  his  bond  is  void  be- 
cause approved  by'  his  deputy,  the 
filing  of  a  new  bond  will  not  cor- 
rect the  error.  Owens  v.  Johns,  St 
Mo.  89. 

[c]  ciMk  Without  pswar  to  ao- 
espt  now  boadi—The  clerk  of  a  cir- 
cuit court,  who  has  taken  an  attach* 
ment  bond  and  thereon  issued  the 
writ,  has  no  power  subsequently  to 
take  another  bond,  although  the  first 
one  taken  fails  to  contain  a  condi- 
tion prescribed  by  statute.  Stats  v. 
Flnke.  «6  Mo.  A.  288. 

_7».  Long  V.  Hood,  48  Oa.  885; 
Waring  v,  iiletcher,  168  Ind.  620,  68 
NB  208.  See  also  cases  cited  infra 
this  section. 

[a]  iMMrtlaff  nam*  of  additional 
psctar^Under  Code  (1896)  g  664, 
providing  that  plaintiff  in  attach- 
ment may  amend  any  defect  in  the 
bond.  It  may  be  amended  by  Insert- 
ing the  name  of  an  additional  party. 
McKIssack  v.  Wltz,  120  Ala,  412,  26 
8  21. 

[b1    Ohaafflnr  namos  of  partiss.« 

Under  RevTst.  (1899)  {  657  (Annot. 
St.  [19061  P  674),  authorizing  the 
court  to  add  the  name  of  any  party 
or  correct  a  mistake  therein,  in  at- 
tachment against  a  corporation  and 
persons  named  "doing  business  as 
the  A.  Milling  Company,"  It  may,  at 
inception  of  the  trial  and  at  plaln- 
tlfTs  request,  amend  the  bond  by 
erasing  the  name  of  the  corporation 
and  Individuals  named  as  defendants, 
and  substitute  other  Individuals,  co- 
partners, leaving  the  original  quoted 
words  in  the  caption.  B.  F.  (Jtover 
Commn.  Co.  v.  Abilene  Milling  Co., 
186  Mo.  A.  365.  116  8W  1112. 

[c]  irow  boad^If  an  attachment 
undertaking  was  Invalid  where  the 
surety  signed  his  name  to  the  Justi- 
floatlon.  Instead  of  to  the  undertak- 
ing, the  court  had  power,  on  a  mo- 
tion to  vacate,  to  permit  the  fillTig  of 
a  proper  undertaking.  Soger  v.  Ce- 
dar Ctove  Lumber  Co.,  166  N.  C.  667, 
81  SB  784. 

74.  Ala.— Conklln  v.  Harris,  6  Ala. 
213;  Soott  V.  Macy,  8  Ala.  26ft:  Jack- 
son V.  Stanley.  2  Ala.  326;  Lowe  v. 
Derrick,  9  Port  416;  PlanteriT,  etc. 
Bank  v.  Andrews,  8  Port.  404;  Lowry 
V.  Stowe,  7  Port.  488. 

Oa. — Irvin  v.  Howard.  37  Oa.  18; 
Oliver  V.  Wilson.  29  Oa.  642. 

III.— Lea  V.  Vail.  8  III.  478. 

Iowa. — Cheever  Lane,  9  Iowa 
193. 

Miss. — Greenwood  Grocery  Co.  v, 
Bennett,  101  Miss.  573,  68  S  482.  698. 

Mo. — McDonald  v.  Fist,  58  Mo.  843; 
Jasper  County  v.  Chenault,  38  Mo. 
367;  Henderson  v.  Drace,  80  Mo.  868; 
Beardslee  v.  Morgan,  29  Mo.  471; 
Wood  V.  Squires,  28  Mo.  628;  Tevis 
V.  Hughes,  10  Mo.  880. 

Mont. — Plerse  v.  Miles,  6  Mont. 
549,  6  P  847. 

See  Addison  v.  Sujette,  50  f?.  C. 
192,  27  SE  631;  Hood  v.  Fay,  15  S. 
D.  84.  87  NW  528. 

78.  Sims  V.  Jacobson,  61  Ala.  186; 
Guckenhelmer  v.  Day.  74  Ga.  1;  Lock- 
ett  V.  De  Neufville,  55  Ga.  454;  Blake 
V.  (Damp,  45  Oa.  298;  Kent  v.  Down- 
ing, 44  Ga.  116;  Oliver  v.  Wilson.  89 
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ments  of  any  defects  may  be  permitted  1^  statntet 
and  if  the  permission  include  defects  which  wonld 
otherwise  be  jurisdictional,  they  cease  to  be  so 
when  made  amendable.^"  Therefore,  it  is  sometimes 
said  that  a  void  bond  may  be  amended  mider  au- 
thority of  the  statute,'^  although  it  has  also  been 
asserted  that  a  void  bond  is  no  bond  at  all,  and, 
wherever  a  bond  is  requisite  to  an  amendment,  a 
void  bond  cannot  be  amended.'^ 

313]  b.  Time  for  Amendment  Where  per- 
missible, amendments  may  be  made  before  disehaige 
of  the  attachment,^**  and  an  opportunity  to  amend 
should  be  allowed  before  discharging  the  attach- 
ment on  account  of  an  insnffieient  bond.^  An  un- 
dertaking in  attachment  may  be  amended  in  its  for- 
mal parts  at  any  time  before  judgment."^  A  de- 
fective attachment  bond  cannot  be  amended  in  an 
appellate  court;*'  but  it  has  been  held  that,  where 
a  cause  is  reversed  because  of  an  insufficient  at- 
tachment bond,  it  may  be  remanded  with  leave  to 
amend." 

\i  314]   c  Mode  of  Amimdinwiti  The  method  of 


amendmwt  m&j  be  either  by  correcting  some  foniul 
irregularity,  mistake,  or  omission,"*  or  by  subsUtnt- 
ing  a  new  and  sufficient  bond  for  a  defective  one." 
Where  the  bond  is  insufficient  as  to  the  amount, 
the  amendment  must  be  made  by  filing  a  new  tnd 
sufficient  bond.^' 

315]  d.  Effect  of  AmandiiMnt  Permitting 
the  correction  of  an  original  bond  or  the  aabsti- 
tution  of  a  new  one  supposes  the  existence  of 
a  bond  not  defective  in  a  jnrisdietiooal  n* 
spect  or  else  dispenses  with  the  jurisdietioiu] 
element  as  a  condition  precedent,  fa  any  ease, 
therefore,  the  effect  of  a  duly  authorised  amend- 
ment is  to  validate  the  proeeeding  from  its  iueep- 
tion." 

316]  13.  Waiver  of  Ziurafficient  Bond.  Sinee 
an  attachment  bond  is  required  for  the  protection 
of  defendant,^'  the  want  ox  a  sufficient  bond  may  be 
waived  by  him,"  unless  the  giving  of  a  bond  is  aa 
element  of  jurisdiction  and  the  defect  is  such  u 
to  render  the  writ  void.*^  A  waiver  may  be  express, 
as  by  stipulation/^  or  may  result  frcnn  a  failure 


Ga.  642;  Cohen  v.  Manoo,  88  Ga.  27; 
Smith  V.  Joiner.  27  Ga.  6S;  Brown  v. 
McCluskey,  28  Ga.  677. 

70.  U.  8. — Blueerass  Canning  Co. 
T.  Steward,  176  Fefl.  537.  99  CCA  159. 

Colo. — Jones  v.  I>«adville  Bank.  10 
Colo.  464.  17  P  272. 

Ga. — Anthaniesen  v.  Brunswick, 
etc..  Steam  TowlnK,  etc.;  Co.,  92  Ga. 
409.  17  SB  9S1. 

111.— Scbmitt  V.  Devlne.  63  111.  A. 
289  [r«v  on  other  grounds  164  111. 
637.  46  NE  »74i. 

Iowa. — ^Blllott  V.  Stevens,  10  Iowa 
418. 

Hlch.— Adama  v.  KeUon,  «S  Mich. 
106,  29  NW  679. 

Mo. — ^Van  Arsdale  v.  Knim.  9  Mo. 
397. 

Okl.— Wells  V.  McCrady.  24  Okl. 
295.  103  P  605. 

Tenn, — Hart  v.  Dixon,  5  Lea  386, 

[a]  mutratlon. — Code  Civ.  Proc. 
S  729,  provideB  that  an  undertaking 
required  by  statute  Is  sufficient  tf  it 
conforms  substantially  to  the  form 
required  by  the  statute,  and  does  not 
prejudice  the  rights  of  the  party  In 
whose  benefit  It  is  given.  Section  730 
provides  that,  where  such  an  under- 
taking Is  defective,  the  court  may 
amend  It,  and  it  shall  be  valid  from 
the  time  of  its  execution.  Section 
3347  provides  that  IS  729  and  730 
shall  apply  to  proceedings  In  any 
court.  Under  these  provisions,  where 
an  undertaking  In  attachment  given 
In  the  municipal  court  Is  so  defective 
that  upon  Its  face  It  would  not  confer 
jurisdiction,  It  may  be  amended  by 
such  court.  PInn  v,  Mehrbach,  66 
NTS  260.  30  NTClvProc  242. 

[b]  Aa  «Buad»bIe  defect  1«  lurt  a 
rrcnuid  of  abatenuBt  of  the  writ  as 
lor  a  want  of  Jurisdiction.  Anthan- 
iesen V.  Brunswick,  etc..  Steam  Tow- 
ing, etc.,  Co..  92  Ga.  409.  17  SB  9S1; 
Adama  t.  Kellonr,  63  Mich.  lOK,  29 
NW  679. 

77.  Jackson  v.  Stanley,  2  Ala.  326; 
Finn  V.  Mehrbach,  66  NTS  S60;  Lil- 
lard  V.  Carter,  7  Hetsk.  (Tenn.)  604. 

78.  Owens  v.  Johns,  59  Mo.  89: 
Bovd  T.  Boyd,  11  8.  C.  L.  126. 

79.  Sloo  V.  Powell,  X)all.  (Tex.) 
467. 

80.  U.  S. — Bluegrass  Canning  Co. 
V.  Steward,  175  Fed.  537,  99  CCA 
169;  Bumberger  v.  Gerson,  24  Fed, 
267  (construing  Louisiana  statute). 

Ala. — Hyde  v.  Adams,  80  Ala.  Ill; 
Lowe  V.  Eterrlck,  9  Port.  415;  Lowry 
V.  Stowe,  7  Port  483, 

Ga. — Lockett  v.  De  Neufvllle,  66 
Ga.  454;  Long  v.  Hood.  46  Ga.  225; 
Irvln  V.  Howard,  87  Ga.  18. 

Iowa. — Churchill  v.  PuUlam,  8  Iowa 
46;  Bretney  v.  Jones,  1  Greene  366. 

Mo. — Jasper  County  v.  Chenault,  38 
Ho.  367:  Beardslee  v.  Morgan.  29  Mo. 


471:  TevlB  V.  Hughes,  10  Mo.  ISO; 
Claflin  V.  Hoover,  20  Mo.  A.  814;  Cam- 
mings  v.  Denny,  6  Mo.  A.  602, 

81.  Seattle  First  Nat.  Bank  v. 
Fish,  2  Alaska  844. 

85.  Alabama  Bank  v.  Fltipatrlok. 
4  Humphr.  (Tenn.)  811. 

88,   Hamble  v.  Owen,  20  Iowa  70. 

84.  Ala.— McKiBsack  v.  Wits,  120 
Ala,  412.  2S  S  21;  Ex  p.  Nicrosi.  103 
Ala.  104,  16  8  607;  Alford  Johnson. 
«  Port.  320. 

Ark.— Handel  v.  FmL_I8  Ark.  236. 

Oa. — Sutherlin  v.  iTiuIerwritora' 
Agency,  63  Ga.  442. 

ni.— Lea  V.  Vail,  8  HI.  478. 

Minn. — ^Blake  v.  Sherman,  12  Minn. 
420. 

Hiss.— Bolsseau  V.  Kahn,  CS  Hlsa. 

767. 

N.  T.— Bell  V.  Moran,  26  App.  Dlv. 
461.  50  NTS  982;  Conklin  v.  Dutcher. 
6  HowPr  386,  CodoRepNS  49. 

Utah, — McCord,  etc..  Mercantile 
Co.  V.  Glenn.  6  Utah  189,  21  P  500. 

W.  Va. — Anderson  v.  Kanawha  Coal 
Co.,  12  W.  Va.  526. 

U,  U.  S. — Bluegrass  Canning  Co. 
V.  Steward,  175  Fed.  637.  99  CCA  169; 
Singer  Mfg.  Co.  v.  Hason,  22  F.  Caa. 
No.  12.903.  5  DUl,  488  (eonatrulns 
Kansas  statute). 

Ala. — Good  V.  Jones.  66  Ala.  688; 
Jackson  v.  Stanley,  2  Ala.  326;  iMwry 
V.  Stowe,  7  Port,  483. 

Ga. — Irvin  v.  Howard,  37  Ga.  18. 

Iowa, — Griffith  v.  Milwaukee  Har- 
vester Co.,  92  Iowa  634,  61  NW  248, 
54  AmSR  573;  Gourley  v.  Carraody, 
23  Iowa  212;  State  Branch  Bank  v. 
Morris,  13  Iowa  136;  Holmes  v.  Budd, 
11  Iowa  186;  Blllott  v.  Stevens,  10 
Iowa  418;  Van  Winkle  v.  Stevens,  9 
Iowa  264;  Cheever  v.  Lane,  9  Iowa 
193:  Churchill  v.  Fnlllam.  3  Iowa  46. 

Ky. — Nutter  v.  Connet,  S  B.  Hon. 
199. 

Mich.— Adams  v.  Kellon.  68  Mich. 

105,  29  NW  679;  Kidd  v.  Dougherty. 
59  Mich.  240,  26  NW  610:  Torrent  v. 
Muskegon  Booming  Co.,  21  Mich.  159. 

Mo. — Beardslee  v.  Morgan,  29  Mo, 
471;  Wood  v.  Squires,  28  Mo.  628, 

Mont. — Langstair  v.  Htles,  6  Mont 
554,  6  P  S5«:  Flerse  v.  Miles,  6  Mont. 
649,  6  P  347, 

N.  T.— Klssam  V.  Marshall,  10  Abb 
Pr  424;  Corbit  v.  NIcoU.  12  NYClv 
Froc  235. 

Okl.— Wells  V.  MeCrady,  24  OW. 
295,  103  P  605. 

Tenn, — Brooks  v.  Hartman,  1  Helsk, 
36;  Arledge  v.  White,  1  Head  241; 
Alexander  v,  LIsby,  2  Swan  107. 

86.  Bradley  v,  Kroft.  19  Fed.  295 
(construing  Wisconsin  statute) ;  Ir- 
vin V.  Howard.  37  Ga.  18;  Griffith 
V.  Milwaukee  Harvester  Co.,  92  Iowa 
634,  61  NW  243,  54  AmSR  573;  Gour- 
ley V.  Carmody,  23  Iowa  212;  Elliott 


T.  Stevens,  10  Iowa  418;  Van  Winkle 
V.  Stevens,  9  Iowa  264;  Churchill  t. 
Fulliam,  8  Iowa  46;  Klssam  v.  Mar- 
shall. 10  AbbPr  (N.  T.)  424, 

87.  Ark.— Bergman  v.  Bellas  89  AiiL 
97. 

Colo.— McCraw  v.  Welch.  2  Colo. 
284. 

Iowa. — State  Branch  Back  v.  Hot- 
rla  18  Iowa  138. 
Minn.— Blake  v.  Sherman,  IS  Hlno. 

420. 

Mont. — Langstaft  v.  Hllea.  6  Mont 
654,  6  P  856:  Piers*  v.  Hlles.  6  HobL 
549,  6  P  847. 

„  N-  T.— Riley  v.  Skldmora.  I  Sflv. 
Sup.  578,  6  NTS  107. 

Tenn.— Brooks  v.  Hartman.  1  HelA. 
86. 

88.  See  supra  |  283. 

88.  Steers  v.  Morgan.  6C  Oa.  663 
(holding  that  amendable  def«ets  may 

be  waived). 

[a]  ZUnstratloBs.— (1)  Wliere  an 
undertaking  wae  defective  in  falling 
to  Incorporate  the  condition  required 
by  statute  "if  the  writ  shall  be  set 
aside  or  vacated,"  and  the  action  was 
commenced  by  publication  of  sum- 
mons. It  was  held  that  the  defect  was 
not  Jurisdictional,  and  did  not  render 
the  Judgment  void.  Schwelgel  v.  L.  A. 
Shakman  Co.,  78  Minn.  142,  80  IfW  8T1. 
81  NW  629.  (2)  Where,  In  an  attach- 
ment suit  commenced  In  ttte  names 
of  the  members  of  the  firm  of  Wood. 
Bacon  &,  Co.,  the  attachment  bond 
purported  to  be  the  bond  of  Wood. 
Bacon  A  Co.  as  principals  and  North- 
up  &  Co.  as  sureties,  and  was  slanted 
thus:  "Wood.  Bacon  ft  Co.  rs««lT.  b? 
Their  Attorney.  [Seal.]  Nortliup  I 
Co.,  by  W.  M,  Northup.  [S«a1.1."  i 
was  held  that  the  attachment 
was  not  a  nullity,  and  should  not  bi 
treated  as  such.  Wood  v.  Stiulres.  2 
Mo.  628. 

[b]  WalTSr  of  JaatlfleatSoa. — ^Tb 

filing  of  an  undertaking  by  &  suret- 
corporatlon  on  the  day  flxed  for  th 
Justification  of  the  sureties  on  th 
original  undertaking  to  procure 
writ  of  attachment  Is  the  ofFertng  c 
a  new  surety  whom  defend&nt  ma 
examine  as  to  Its  sufficiency,  and.  I 
the  absence  of  a  showing  that  tt 
representative  of  the  corporatlo 
was  not  present  In  court,  or  that  d( 
fendant  questioned  the  sufBclency  < 
the  surety,  or  was  denied  the  rlgl 
to  examine  him,  there  was  sl  "watv 
by  defendant  of  other  than  the  prin 
facie  Justification  made  by  preaentfa 
and  filing  an  undertaking  duly  ex 
cuted.  La  Dow  v.  National  3ldv  .  et 
Brick  Co..  11  Cb\,  A.  808.  104p  ga 

90.  Houston  v.  Belcher.  20  Mu 
614;  Tyson  v.  Hamer.  3  Ulas.  ACS 

SI.  Moynlhan  v.  Drobas,  1S4  C 
212,  66  P  1026.  71  AmSR  4». 
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to  object  until  after  entry  of  a  general  appearance,"' 
or  pleading  to  the  merits.'*  Xfter  judgment  it  is 
too  late  to  object  to  a  defective  bond,"  and  a  for- 
tiori such  an  objection  cannot  be  raised  for  the 
first  time  in  an  appellate  court.**  If  defendant 
waives  the  insufficiency  of  the  bond,  a  stranger 
to  the  proceeding  oannot  object.*' 
[i  317]   14.  Sntatitntioa  of  Bonds.  In  order  to 


render  a  surety  eoinpetent  to  testify  on  behalf  of 
plaintiff,  a  new  bond  with  a  different  surety  may 
be  substituted  therefor  and  the  original  canceled 
prior  to  the  accrual  of  liability  thereupon.*' 

318]  15.  Deposit  as  Secnri^.  In  some  states 
plaintiff  may  deposit  money  with  the  officer  as  se- 
curity for  the  obligation  assumed^  instead  of  giving 
bond." 


X.  THE  WEIT. 


[i  319]  A.  Nature  and  Necessity.*'  The  writ 
of  attachment  is  the  process  issued  at  the  insti- 
tntion  or  during  the  progress  of  an  action  com- 
manding the  sheriflE  or  other  proper  officer  to  at- 
tach the  property,  rights,  credits,  or  efFects  of  de- 
feodant  to  satisfy  the  demands  of  plaintiff.*  The 
writ  being  the  leading  and  essential  process  in  the 
proceeding,  it  follows  that  a  seizure  as  on  attach- 
ment without  a  writ  is  void.'  Where  the  suit  is 
commenced  by  a  writ  of  attachment  it  serves  as 
both  process  and  count  of  pleading  and  no  declara- 
tion is  necessary;*  but  the  ancillary  writ  is  not  a 


[a]  XUnairmtioii. — It  Is  error  to 
find  that  plaintiff  bad  no  attachment 
tien  because  of  the  Insufficiency  of 
his  bond,  where  Its  sufficiency  was 
not  Questioned,  and  It  was  stipulated 
when  the  action  commenced  that  an 
Attachment  had  been  made  under 
Code  Civ.  Proo.  i  813  et  seq.  and 
liad  been  released  on  the  giving  of  a 
bond  by  defendant.  Moynltian  v. 
Drobas,  124  Cal.  218.  S<  P  1026,  71 
AmSR  46. 

n.  Hammond  v.  Starr,  79  Cal. 
S5«,  SI  P  971:  Crulkshank  v.  Cogs- 
well, 26  111.  S66:  Baltimore,  etc.,  R. 
Co.  V.  Taylor,  81  InO.  24. 

BSvot  of  up^&ucmaem  vanwallj  see 
Infra  «  1129. 

[a]  A  MMelal  appMuasc*.  entered 
for  tha  sole  purpose  of  moving  to 
Mt  aside  the  attachment,  is  not  a 
waiver  of  Insufllcleney  of  the  bond 
upon  which  the  attachment  ts  Issued. 
Tiffanr  v.  I^ord,  66  N.  Y.  310. 

M.  Reagan  v.  Irvln,  2S  Ark.  86; 
Pmry  v.  Mulligan,  68  Ga.  479;  Bry- 
ant T.  Hendee,  40  Mich.  64S.  Contra 
Drake  v.  Brander.  6  Tex.  861. 

[a]  A  fannre  to  plead  the  defeot 
hi  atetemest  of  the  writ  waives  the 
defect.  Jones  v.  Pope,  6  Ala.  154; 
BIckerstaff  v.  I>ellinger,  1  N.  C 
188;  Powell  v.  Hampton,  1  N.  C. 
218. 

0^  Carothers  v.  Click.  Uorr. 
(Iowa)  54. 

[a]  ntutratibn. — ^Where  a  bond 
Is  ffled  at  the  Institution  of  the  suit 
and  <SuIy  approved  and  no  objection 
Is  made  thereto  before  Judgment,  It 
Is  too  late  to  make  such  oblectlon 
upon  a  motion  for  a  new  trial.  Bn- 
rlehart-Davidson  Mercantile  Co,  v. 
Burrell.  6«  Mo.  A.  117. 

95.  Ala.— Burt  V.  Parish,  9  Ala. 
311:  fHemlng  v.  Bnrge,  6  Ala.  373; 
ConkUn  v.  Harris,  6  Ala.  213. 

Ark. — ^Fletcher  v.  Menken,  87  Ark. 
JM. 

Ill- — Iroquois  Furnace  Co.  v.  Wil- 
kin Mfg.  Co.,  181  Til.  582.  64  NE  987 
(rev  77  HI.  A.  691:  Morris  v.  School 
Trostees,  IS  HI.  266. 

Kan. — Myera  Cole,  22  Kan.  188, 
<  P  1«>. 

^^1*. — ^Dnrtiain  v.  Ltaso,  22  La.  Ann. 

If  IM.— Barrow  t.  Burbridge.  41 
Miaa.  622. 

_  M.  ReinmlUer  v.  Skldmore.  7 
lAxuL  (N.  Y.)  161;  Camberford  v. 
BWl.  14  S.  C.  L.  346:  Baxter  v.  Smith, 
1  WMh.  T.  97,  4  P  85. 

ral  A  Swaime  attaeUar  oreditor 
cannot  Intervene  and  object  to  the 
attacbnient  on  such  ground.  Austin 
v^oodbar  Shoe  Co.,  60  Ark.  444,  30 

„  »T.  Tyson  v,  I«,nslng,  10  La.  444- 
Garmon  y.  Barringer,  19  n.  C.  502; 


Shaw  V.  Trunsler,  SO  Tex.  390;  Drake 
V.  Brander,  8  Tex.  261. 

as.  Mitchell  V.  Murphy,  131  La. 
1033,  60  8  674. 

[a]  Urthodof  depoait^d)  Where 
a  deposit  of  money  or  pledge  is  made 
to  secure  an  attachment.  It  should 
be  made  by  an  Instrument  In  writ- 
ing, signed  by  the  party  making  the 
pledge,  and  by  the  clerk,  showing  the 
deposit.  Us  nature  and  object,  and 
actual  delivery  to  the  court  officer. 
Mitchell  V.  Murphy.  131  La.  1033,  60 
S  674.  (2)  Accordingly,  a  certified 
check  executed  by  plaintiff  to  the 
clerk  "to  make  the  bond  good"  is  In- 
sufficient.  Mitchell  V.  Murphy,  supra. 

W.  AvUuivlty  to  Isane  wxtt  see  su- 
pra sg  141-147. 

l>utr  to  laana  wxlt  see  supra  I 
148. 

1.   Bouvfer  L.  I>. 

"An  order  of  attachment  Is  an  ex- 
ecution by  anticipation."  Delaplaln 
V.  Armstrong.  21  W.  Va.  211.  212. 

[a}  MuUaxitr  to  oaplas<— There 
Is  no  distinction  In  the  Massachu- 
setts statutes  between  a  capias  and  a 
writ  of  attachment.  They  are  one 
writ,  with  different  powers,  accord- 
ing to  the  win  of  him  who  uses 
them.    Com.  v.  Sumner,  6  Pick.  860. 

9.    Sawyers  v.  Smith,  41  Miss.  654. 

8.  Moore  v.  Hawkins.  6  Dana 
(Ky.)  289;  Osgood  v.  Holyoke,  48  Me. 
410;  Saco  v.  Hopklnton.  29  Me.  268; 
Fairbanks  v.  Stanley,  18  Me.  296; 
Brlgham  v.  Este,  2  Pick.  (Mass.) 
420.  See  also  Monroe  v.  Castleman, 
8  A.  K.  Marsh.  (Ky.)  899;  Klncald 
V.  Francis.  Cooke  (Tenn.)  49. 

4.  Boaston  v.  Wright,  3  Kan.  220; 
Beck  V.  Irby,  36  Miss.  188. 

[a]  When  attaduneot  xegarded  as 
•aolUnZT. — Where  plaintiff  at  the 
same  time  issues  a  summons  in  tres- 
pass on  the  case  and  an  attachment, 
without  making  any  reference  In  the 
affidavit  or  the  attachment  to  the 
summon^  and  afterward  proonrea  an 
amendment  changing  the  action  from 
trespass  on  case  to  trespasa  vl  et 
armls,  the  summons  will  be  regarded 
as  the  leading  process  and  the  at- 
tachment as  merely  ancillary  to  the 
HUlt  commenced  by  the  eummons. 
Gibson  T.  Carroll.  1  Helsk.  (Tena.) 
23. 

B.    Webb  v.  Bowler.  60  N.  C.  362. 

[a]  Xllwrtratloii.— Under  a  statute 
providing  that  a  writ  against  a  de- 
fendant who  has  absconded  or  con- 
cealed himself  should  issue  within 
three  months  after  the  Injury  done, 
an  attachment  Issued  more  than 
three  months  after  such  Injury  has 
been  held  to  be  void.  Webb  v.  Bowl- 
er. 60  N.  C.  362. 

[b7  In  Peutsjlvanla  an  early  stat- 
ute requiring  the  creditor  to  wait  aix 


pleading  which  permits  of  an  answer,  and  it  con- 
stitutes no  part  of,  and  is  not  embraced  in,  the 
pleadings  in  the  action.* 

[$  320]  B.  Time  for  Issnance—l.  In  General— 
a.  Rule  Stated.  Where  the  statnte  fixes  a  time 
within  which  the  writ  may  issue,  it  mnst  be  issued 
within  such  prescribed  time.''  In  the  case  of  an- 
cillary attachment,  the  pendency  of  an  action  is  a 
prereqnisite  to  the  right  to  the  writ,*  and  a  writ 
issued  before  an  action  is  commenced  is  void  and 
can  give  no  lien;^  bnt  the  writ  may  be  issued  con- 
temporaneously with  the  commencement  of  the  ao- 

days  before  suing  out  an  attachment 
against  an  absconding  debtor  has 
been  abolished.  Jewel  v.  Howe,  3 
Watts  144;  Wray  v,  GUmore,  1  Miles 
76. 

6.  Steele  v.  Harkness,  9  W.  Va.  12 
(holding  that  after  a  suit  has  abated 
the  writ  cannot  Issue).  And  see 
cases  cited  infra  note  7. 

7.  IT.  8. — Spreen  v.  Delalgnpre,  94 
Fed.  71  (construing  Kentudcy  stat- 
ute). 

Ala. — Morgan  v,  Lamar,  9  Ala. 
231. 

Cal. — Wheeler  v.  Farmer,  38  Cal. 
203:  Low  v.  Henry,  9  Cal.  538. 

Ida. — Rldenbaugh  v.  Sandlln,  14 
Ida.  472,  94  P  827.  126  AmSR  17&. 

Ind. — Peoria  First  Nat.  Bank  v. 
Farmers',  eta,  Nat  Bank,  (A.)  82 
NB  1018. 

Iowa.  —  NnckolB  v.  Ultchell,  4 
Oreene  482. 

Kan. — Banniater  v.  Carroll,  48  Kan. 
64,  22  P  1012;  Dunlap  v.  MoFarland, 
25  Kan.  488. 

Ky. — Redwine  v.  Underwood,  40  SW 
462.  101  Ky.  190,  19  KyL  366;  Kellar 
V.  Stanley,  86  Ky.  240.  5  SW  477,  9 
KyL  388. 

Mont. — Sharman  v.  Huot,  20  Uont. 
566.  62  P  558.  63  AmSK  646. 

Nev.— Levy  v.  Elliott,  14  Nev.  436. 
N.  T.— Houghton  v.  Ault,  16  How 
Pr  77  [aff  see  16  HowPr  87  note]. 

N.  C. — Marsh  v.  Williams.  63  N.  C. 
871. 

Oh.— Selbert  v.  Swltzer,  35  Oh.  St 
661;  Central  Sav.  Bank  Co.  v.  Lan- 
genbach,  1  OhSACP  182,  I  OhNP 
124. 

Okl. — Raymond  v.  Nix,  5  Okl.  656, 
49  P  1110. 

Or. — White  V.  Johnson,  27  Or.  282, 
40  P  611,  50  AmSR  726. 

Tenn. — Barber  v.  Denning,  4  Sneed 
266;  Thompson  v.  Carper.  11  Humphr. 
542. 

Tex. — King  v.  Robinson,  2  Tex.  A. 


Ctv.  Cas.  S  664.  But  see  Bowers  v. 
Chaney,  21  Tex.  -863  [dist  Cordova 
V,  Priestly,  4  Tex.  520;  Wooster  v. 
McGee,  1  Tex.  17;  Fowler  v.  Poor, 
Dall.  4011  (holding  that  a  writ  Issued 
before  the  filing  of  the  petition  is 
voidable,  but  not  void  when  attacked 
collaterally). 

Wla — Jarvle  v.  Barrett,  14  Wis. 
591. 

[al  This  rule  Itas  been  sttioUr 
oonstraed,  and  a  writ  Issued  on  the 
same  day  that  the  action  was  com- 
menced, but  prior  thereto,  held  void. 
Selbert  v.  Switzer,  35  Oh.  St.  661. 

[b]  What  oonatitatea  lasuanoe."- 
Where  the  statute  provides  that  the 
writ  may  be  Issued  by  the  clerk  on 
reaueet,  but  that  an  attorney  may  ob- 
tain a  blank  signed  and  sealed  proc- 
ess to  be  filled  up  and  used  as  occa- 
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tion/  or  at  any  time  thereafter  before  final  jadg^ 
meat.'  It  con  never  be  issued,  however,  before  the 
filing  of  the  required  affidavit  and  bono.*"  Where 
the  attachment  can  be  issued  only  on  the  order 
of  the  court,  it  should  be  issued  as  of  the  term 
at  which  it  is  awarded.^'^ 


Order  «f  Ime.  Where  several  wri^  of  attachment 
are  sued  out  by  different  plaintiffs  against  the 
same  defendant^  they  should  be  issued  m  the  or- 
der in  which  the  preliminary  papers  were  received 
and  the  writs  demanded.*' 


Bion  may  require,  the  writ  really  Is- 
sues In  contemplation  of  the  statute 
when  It  is  delivered  to  the  officer  for 
execution.  Barth  v.  Burnham.  105 
Wis.  548,  81  NW  809. 

[c]  SnliMaauit  lanaao*  of  «  sun- 
mous  owuot  valttet*  the  attachment. 
Low  V.  Henry,  •  Cal.  638;  Sharman 
V.  Huot,  20  Mont.  B56,  62  P  56^  63 
AmSR  645. 

Sdl  PmomOIw  fey  motion.  Code 
211,  provides  that  Kay  person  en- 
titled to  recover  money  by  action  on 
any  contract  may,  on  motion  before 
any  court  which  would  have  Jurisdic- 
tion In  an  action,  obtain  Judgment 
for  such  money  after  fifteen  days' 
notice,  which  notice  shall  be  returned 
to  the  clerk's  office,  etc.  A  proceed- 
ing by  motion  under  this  section  can- 
not be  regarded  as  Instituted  until 
the  notice  has  been  served,  and  re- 
turned or  filed  In  the  clerk's  office, 
and  hence,  wlieie  -.in  attachment  was 
Issued  under  g  2'.i.'i'.  before  return  .of 
the  notki',  tin?  atfachment  proceed- 
ing 1h  void,  the  court  being  without 
Jurlsdiclion.    Furst  V.  Banks.  101  Va, 

8.  Hubbardston  Tiumber  Co.  v.  Co- 
vert, 35  Mich.  2r.4;  Houghton  v, 
Ault.  16  HowPr  (N.  T.)  77  [aff  see 
If!  HowPr  87  note];  Gallun  v.  Well, 
J  It;  WlH.  236.  92  NW  1091. 

|a]  Service  befor*  BOtio*  of  pen- 
dancj  of  snlt. — Thv  writ  is  not  In- 
valia  because  It  was  Issued  and  the 
attachment  levied  before  the  original 
notice  to  defendant  of  the  pendency 
of  the  suit  was  delivered  to  the 
sheriff  and  returned  by  him.  EQllott 
V.  Stevens,  10  Iowa  418. 

B.  U.  S. — Bpreen  v.  Delstgnore,  94 
Fed.  71  (construing  Kentucky  stat- 
ute). 

Colo. — Schuster  v.  Bader,  IS  Colo. 
32»,  22  P  505. 

Ida. — Rldenbaugh  v.  Sandlln,  14  Ida. 
472.  94  P  827,  125  AmSR  176. 

Ind.— Will  T.  Whitney,  16  Ind. 
194. 

Kan. — Davis  v.  Jenkins,  43  Kan.  19, 

26  P  459. 

Ky. — Kellar  v.  Stanley,  86  Ky.  240, 
6  SW  477.  9  KyL  388;  Hall  v.  Oro- 
gan,  78  Ky.  11;  Fremd  v.  Ireland, 
85  SW  89,  17  KyL  1140;  Kendall  v. 
Kennedy.  8  KyL,  532. 

Mass. — Carleton  v.  Aahburnham, 
102  Mass.  348. 

Minn. — Blackman  v.  Wheaton,  18 
Minn.  326. 

Mont. — Sharman  v,  Huot,  20  Mont. 
655.  52  P  558,  63  AmSR  645. 

Nebr. — Hoagland  v.  Wilcox.  42 
Nebr.  138,  60  NW  376:  Strlckler  v. 
Hargls,  34  Nebr.  468,  61  NW  1039; 
CofTman  v.  Brandhoeffer,  33  Nebr. 
279,  50  NW  6. 

N.  T. — Finn  v.  Mehrbach,  65  NTS 
260.  30  NTCIvProc  242;  Houghton  v. 
Ault.  16  HowPr  77  [all  see  18  How 
Pr  87  note]. 

Tenn. — Walker  v.  Cottrell,  6  Baxt. 
267:  Thompson  v.  Carper,  11  Humphr. 
642. 

Tex. — arlfnth  v.  Robinson.  19  Tex. 
219:  Coleman  v.  Zapp,  (Civ.  A.)  18S 
SV*  780 

Va. — ^Farst  v.  Banks,  101  Va.  208, 
43  BE  360. 

Wis.— Oallun  V.  Well,  116  Wis.  236, 
92  NW  1091. 

[a]  AttMlunent  need  not  pMoede 
order  for  publication. — Under  Code 
Civ.  Proc.  S  638,  providing  that  a 
warrant  of  attachment  may  be  grant- 
ed to  either  accompany  the  sum- 
mons, "or  at  any  time  after  the  com- 
mencement of  the  action  and  before 
flnal  Judgment,"  and  that  within 
thirty  days  after  the  granting  of  the 
warrant   service   of   the  defendants 


against  whose  property  the  warrant 
is  granted.  If  personal,  must  be  made, 
or,  If  by  publication,  must  be  com- 
menced, the  attachment  need  not  pre- 
cede the  order  for  service  by  publi- 
cation, but  may  be  granted  after 
service  by  publication  Is  Anally 
made.  Oallagher  v,  Appiey,  68  Hlsc 
524,  124  NTS  837. 

[fa]   AttaAuMt  mttm  TWdiet.— It 

has  been  held  In  Kansas  that  attach- 
ment may  be  allowed  in  a  civil  ac- 
tion for  the  recovery  of  money  after 
the  return  of  the  verdict  and  before 
the  flnal  Judgment  thereon  is  ren- 
dered and  recorded.  Davis  v.  Jen- 
kins. 46  Kan.  19,  26  P  459. 

[c]  PbUntlff  enUUMl  to  Jndcment. 
— The  fact  that  plaintiff  was  entitled 
to  Judgment  when  the  attachment 
Issued  was  no  cause  for  setting  It 
aside.  Marietta  First  Nat.  Bank  v. 
Bushwick  Chemical  Works.  3  SIlv. 
Sup.  61,  6  NTS  318,  17  NTCIvProc 
229. 

[d]  Where    Jvdnient  vmoated^ 

Under  Code  Civ.  Proc.  I  537.  which 
provides  that  a  plaintiff  may  attach 
property  of  defendant  as  security  for 
any  judgment  recovered  where  de- 
fendant Is  a  nonresident,  etc.,  after 
a  Judgment  had  been  vacated  and  set 
aside  because  no  attachment  had  is- 
sued, and  the  court  was  without  ju- 
risdiction, plaintiff  could  still  pro- 
cure the  Issuance  and  levy  of  a  writ 
of  attachment.  Smith  v.  Supreme 
Lodge  A.  O.  U.  W.,  18  CU.  A.  189. 
106  P  II02. 

[e]  Attachmeat  on  JodnuKt^ 
Under  the  Maryland  act  oi  1834,  c 
139.  a  writ  of  attachment  on  Judg- 
ment could  not  Issue  after  the  lapse 
of  three  years  without  a  scire  fiujws. 
Boyd  V.  Talbott.  7  Md.  404. 

[f ]  Attaohment  on  eolre  fsolas  to 
rovlve  Jvdvmeiit^-Although  an  at- 
tachment cannot  properly  be  Issued 
after  a  flnal  Judgment  has  been  ren- 
dered, the  right  to  the  remedy  con- 
tinues from  the  beginning  of  the 
suit  until  the  right  to  an  execution 
has  accrued,  and,  hence,  Judgment 
creditors  when  they  commence  scire 
facias  proceedings  to  enter  thetr 
judgment  nunc  pro  tunc  and  revive 
the  same  have  the  right  to  sue  out 
an  attachment  against  the  Judgment 
debtor's  property.  Coleman  v.  SSapp, 
(Tex.  Civ.  A.)  136  SW  730. 

[g]  Where  »  writ  of  attaohmeat  la 
vacated  becau  se  the  su  m  mons  was 
not  served  within  the  time  required 
by  statute,  a  second  writ  may  issue 
thereafter  without  making  new  serv- 
ice. Parke  v.  Oay,  28  Misc.  329.  69 
NTS  890. 

10.  TJ.  S. — People's  Sav.  Bank,  etc^ 
Co.  V.  Batchelder  E!gg  Case  Co.,  61 
Fed.  130.  2  CCA  126  (construing  Ar- 
kansas statute). 

Ala. — Kirkman  v.  Patton,  19  Ala. 
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Ark.— McDonald  v.  Smith,  24  Ark. 
614. 

Cal. — Wheeler  v.  Fumier,  88  Cal. 
203. 

Colo. — ^Naehtrlob  v.  Stoner,  1  Colo. 
488. 

^^Fla. — Simpson  .v.  Knight.  12  Fla. 

Mich. — Howell  V.  Dickerman,  88 
Mich.  361.  60  NW  806;  Hubbardston 
Lumber  Co.  v.  Covert,  36  Mich,  254: 
Buckley  v.  Lowry,  2  Mich.  418;  Wight 
V.  Warner.  1  Dougl.  884. 

Nebr.  —  Hoaglaiid  v.  Wilcox,  42 
Nebr.  138,  60  NW  376;  Tessler  v. 
Crowley,  16  Nebr.  369,  80  NW  864. 

Oh.— fihidel  V.  Leibrock.  88  Oh.  St. 
264. 

Tex. — Griffith  v.  Robinson.  19  Tex. 
219;  Wright  v.  Ragland.  18  Tex.  289. 


See  Knutson  -v.  Phillips,   16  Ida. 
267.  101  P  696. 

See  also  supra  ti  241,  243.  286. 

[a]  mwtratloBs.  —  (l)  Under 
Mich.  Act  (1869)  No.  149  {  32,  pro- 
vtdlM  that  an  attachment  for  a  debt 
not  due  shall  not  be  Issued  by  the 
clerk  until  an  affidavit  has  been  made 
and  presented  to  a  Judge  and  been 
indorsed  by  him,  an  attachment  waa 
held  void  where  the  writ  was  at- 
tached to  the  affidavit  and  both  ex- 
hibited together  to  the  Judge,  who  In- 
dorsed his  order  of  allowance  oa  the 
writ,  which  waa  then  Issued  by  the 
clerk  without  reading  the  ord«r. 
Howell  V.  Muskegon  Ctr.  Judge,  81 
Mich.  869,  50  NW  308.  (2)  A  writ 
In  an  attachment  case,  which  bore 
date  and  was  sent  to  plaintiff  ten 
days  before  the  affidavit  required  by 
Rev,  St.  (1846)  p  614.  to  be  made 
and  annexed  to  the  writ,  waa  mad^ 
was  void.  Buckley  v.  Lowry.  2  Mlcb. 
418. 

[b]  PrematnzllTnenadforqmwA* 
aL— -A  writ  issued  before  the  ftllsg 
of  an  affidavit  will  be  quashed  on 
motion.  Skinner  v.  Beshoar,  t  Colo. 
383. 

[c]  AMdAvit  aad  wrtt  dated  aaas 

daar^r — Where  the  affidavit  waa  made 
on  the  same  day  the  writ  issued  and 
purports  to  be  annexed  thereto.  It 
will  be  presumed  that  the  writ  did 
not  pass  from  the  clerk's  hands  un- 
til the  affidavit  was  made,  and  it  Is 
of  no  consequence  whether  the  writ 
was  filled  out  before  the  making  of 
the  affidavit.  Hubtmrdston  Lumber 
Co.  V.  Covert.  36  Mich.  264.  362 
(where  the  court  said:  "The  affida- 
vit was  made  the  same  day  the  writ 
waa  issued,  and  it  opeaka  of  being 
annexed  to  the  writ  The  prvmunp- 
tion  la  that  the  writ  did  not  paas 
from  the  derk'a  hands  until  the  affl- 
davit  was  made,  and  It  is  of  no  con- 
sequence whether  the  attachment  was 
or  was  not  filled  out  before  the  mak- 
ing of  the  affidavit.  Where  two  acts 
are  done  at  the  same  time,  that  aball 
take  effect  first  which  ought  In  strict- 
ness to  have  been  done  first  in  or- 
der to  give  It  effect.  Carleton  v. 
Ashburnham,  102  Mass.  348;  Clafllo 
V.  Thayer.  18  Orar  (Maaa.)  46*:  Bjr- 
ston  V.  Studd,  Plowd.  469,  76  Rsprlnt 
688"). 

[d]  lasaanoe  by  olert  aptm  re- 
oelpt  of  pwers  wWle  awajr  from 
ofltoe.  "  A  writ  of  attachment  was  not 
Invalid  because  Issued  to  the  sheriff 
by  the  clerk  a  few  minutes  before 
the  papers  for  the  attachment  were 
filed  In  the  clerk's  office,  when  the 
papers  had  been  received  by  blm  be- 
fore such  issue,  while  away  from  his 
office.  At  any  rate,  the  levy  by  the 
sheriff  became  effectual  and  binding 
for  all  purposes  against  defendant 
and  all  others,  who  acquired  no 
rights  before  the  papers  were  prop- 
erly filed  In  the  clerk's  oflle«.  He- 
lena First  Nat.  Bank  v.  Batehelder 
Bgg  C^ase  Co..  61  Fed.  136.  S  CCA 
142;  People's  Sav.  Bank,  etc.,  Co.  v. 
Batchelder  Emg  Caae  Co.,  Si  red. 
130,  8  CCA  126. 

11.  Barney  v.  Fattersoa,  6  Sarr. 
&  J.  (Md.)  182  (holding,  however, 
that  the  Intervention  of  a  twm  be- 
fore the  Issue  of  the  attachment  la 
an  Irregul&rity  which  renders  the 
writ  voidable  and  not  void). 

18.  Lick  V.  Madden,  26  Cal.  202 
[a]  If  the  party  who  ni»fc—  tbe 
ftest  denuAd  Is  not  on  taaaA  to  re- 
ceive his  wrtt  when  rampleted.  the 
clerk  is  not  bound  to  delay  the  issu- 
ing of  other  writs  against  the  eaitM 
defendant.  Lick  v.  Madden,  f^i 
208.  95  AmD  175. 


For  later  caass,  daniepmsBts  and  ehaacas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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321]  b.  Whan  Action  Deenwd  Oonuntncad  " 
-U)  On  FiUnc  Affldavit.  Under  some  statutes  the 
time  of  filing  the  affidavit  for  attachment  is  made, 
kt  all  l^al  purposes,  the  date  of  the  eonunenoement 
of  the  suit,  and  a  prsaeipe  is  not  required.^* 

[i  322]  (2)  On  Filing  Complaint.  DecUiatlon,  or 
Pfltition.  Under  other  statutes  the  action  is  deemed 
to  be  commenced  when  the  complaint,  declaration, 
01  petition  is  filed,"  although  some  of  the  decisions 


hold  that  it  is  also  necessary  that  a  summons  be 
issued  thereim  with  a  b(ma  fide  intent  that  it  shall 

be  served.^" 

[$  323]  (3)  On  Issue  of  Summons— (a)  Snle 
Stated.  In  a  number  of  states  the  action  is  deemed 
to  be  commenced  when  the  summons  is  issued,'^  and 
will  be  deemed  pending  for  the  purposes  of  the 
issue  of  the  writ,  if  the  summons  and  writ  issue 
simultaneously.^^ 


It.  THMi«»flliif  oonatttnttaui  oom- 

Actions  II  401-414  [1  <^o  7471. 

11  Simpson  V.  KitlshL  12  Flo. 
114;  PuUUn  T.  Nelaon.  l6  111.  ill; 

V.  Bradr,  1«  111.  S06;  Back  v. 
Cor,  7S  ni.  A.  160.  Sm  also  Tread- 
well  V.  lAwlor,  15  HowPr  (N.  T.)  «. 

[a]  In  Oftiwda,  maktns  the  affl- 
davft  of  datm  la  not  the  commence- 
raeot  of  proceedfnffB  within  the  mean- 
lag  of  I  26  of  the  Absconding  Debt- 
or'a  Act,  but  something  must  be  done 
to  bring  the  claim  within  the  con- 
trol of  the  court  before  it  can  be 
nld  that  proceedings  have  com- 
menced. Hamilton  Bank  v.  Altken, 
»  Ont  A.  616. 

15.  U.  B. — People's  Bar.  Bank,  etc., 
Co.  V.  Batchelder  Bgg  Case  Co.,  61 
Fed.  130.  2  CCA  lit  ^nstmlng  Ar- 
ksnssB  statute). 

Ark. — McDonald      Smith.  24  Ark. 
(14.   See  also  Rheubottom  v.  Sadler. 
19  Ark.  491. 
Ga. — Graves  v.  Strozler,  87  Ga.  32. 
Iowa, — Reed  v.  Chubb,  9  Iowa  178; 
Hargan  v.  Burch,  8  Iowa  30ft. 

Tex. — Cordova  v.  Priestly,  4  Tex. 
150;  Wooster  v.  McOee,  1  Tex.  17; 
Powler  V.  Poor,  Dal!.  401.  But  while 
It  la  Irregular  and  erroneous  to  issue 
a  writ  of  attachment  before  the  fil- 
ing of  the  petition,  yet  this  would 
only  render  the  writ  voidable  and 
not  void,  and  therefore  It  would  not 
be  subject  to  collateral  attack.  Bow- 
ers V.  Chaney.  21  Tex.  SOS  (dlstin- 
Kuishlng  the  foregoing  cases  on  the 
rrotiTid  that  in  them  there  was  a  di- 
rect attack  and  the  Judgments  would 
have  been  reversed  on  appeal). 

Wash.— ^bwabacher  v.  Abrahams 
Grocery  Co..  14  Wash.  225,  44  P  257; 
Ooah-Murray  Co.  v,  Tuttich,  10  Wash. 
449.  38  P  1184  (both  holding  that  the 
Washington  code  of  civil  procedure 
providing  that  civil  actions  shall  be 
commenced  by  the  filing  of  a  com- 
plaint Is  not.  so  far  as  it  applies  to 
salts  In  which  attachments  are  Is- 
Ried.  repealed  by  Wash.  L.  [18931 
P  407.  which  declares  that  civil  ac- 
tions shall  be  commenced  by  service 
of  summons,  but  that  for  the  pur- 
pose of  issuing  writs  of  attachments 
the  ailng  of  complaint  la  still  to  be 
taken  as  commencement  of  an  ac- 
tion upon  which  the  clerk  la  author- 
Ized  to  act). 

Ta]  On  same  day^An  attachment 
issued  several  hours  before  a  peti- 
tion was  Aled,  although  on  the  same 
dsr.  and  upon  the  Ulna  of  aflldavlt 
and  bond,  waa  void.  Seibert  t.  Swit- 
ser,  35  Oh.  St.  661. 

n>l  Piasiuuytlom  as  to  time  of  is- 
laa—  Where  the  record  showed  that 
a  petition  was  filed  and  the  writ  of 
attachment  Issued  on  the  same  day, 
it  was  presumed  that  the  writ  was 
luuf-a  after  the  filing  of  the  petition. 
NuckolB  V.  Mitchell,  4  Greene  (Iowa) 
4S|;  Pitklns  v.  Boyd,  4  Greene  (Iowa) 

IS.  TJ.  S. — Sprsen  v.  Delslgnore,  04 
re^  71  (oonstming  Ky.  Civ.  Code  | 

Cat — Low  V.   Henry,   0  CaL  688; 
Eip.  Cohen,  6  Cal.  818, 
_Kkn.  —  I>unlap   v.   HcFarland,  26 
Kan.  488. 

,  Kt. — R«11ar  V.  Stanley.  86  Ky.  240, 
S  SW  477,  9  KyL  388;  Hall  v.  Oro- 
^  78  Ky.  11;  Premd  v.  Ireland,  88 
aw  89,  If  Kyi  1140. 

Nebr. — ^r>nmell  v.  Mack.  46  Nebr. 
7«.  C5  PTW  SOB:  Hoagland  v.  Wll- 
cn.  42  Nebr.  Ui.  40  NW  876;  Coff- 

(•C  J^lS] 


man  v.  BrandhOefrer.  88  Nebr.  270, 
50  NW  6. 

Oh.--8elbert  v.  Swttser.  86  Oh.  St. 
661;  Central  Sav.  Bank  Co.  v.  Lan- 
genbach.  1  OhS&CP  182.  1  OhNP  124. 

Okl.---Raymond  t.  Nlic,  S  Okl.  6S6, 
40  P  1110  (hol«ng  tbatthe  action  Is 
commenced  for  the  purpose  of  Issu- 
ing the  attachment,  by  filing  a  peti- 
tion and  procuring  a  summons  to  be 
issued,  or  by  filing  a  petition  with  an 
affidavit  for  publlcatloa,  where  the 
service  by  publication  Is  duly  per- 
fected by  commencing  the  same  with- 
in sixty  days). 

See  also  Infra  |  828. 

[a]  Xllairtrattoa^Under  Ky.  Civ. 
Code  I  39,  providing  that  an  action 
is  commenced  by  filing  a  petition, 
and  causing  a  summons  to  issue  or  a 
warning  order  to  be  made  thereon, 
and  I  194.  providing  that  a  plaintiff 
may  obtain  an  attachment  "at  or 
after  the  commencement  of  the  ac- 
tion," an  attachment  issued  on  the 
filing  of  the  petition,  but  before  a 
summons  has  been  issued  or  a  warn- 
ing order  made,  is  void.  Spreen  v. 
Delslgnore,  94  Fed.  71.  Redwlne  v. 
Underwood,  101  Ky.  190.  40  SW  462. 
19  KyL  866;  Hall  v.  Or<wan,  78  Ky. 
11. 

[b]  An  aotion  la  ooauunosd,  so 

far  as  a  right  to  Issue  an  attach- 
ment is  concerned,  when  the  petition 
Is  filed  in  the  proper  court,  and  a 
summons  Issued  thereon,  with  a  bona 
fide  Intent  that  It  ahould  be  served. 
Johnson  v.  Iiaraon.  06  Nebr.  108,  147 
NW  476. 

[c]  SBBunoaa  by  oidsr  of  vnUU 
oatioa.w  -Where  the  action  Is  deemed 
to  be  commenced  upon  filing  of  the 
petition  and  causing  summons  to  be 
Issued  thereupon,  it  has  been  held 
that,  when  the  petition  Is  filed  and  a 
summons  served  or  the  first  publica- 
tion is  made  within  sixty  days,  such 
service  or  first  publication  relates 
back  to  the  time  of  filing  of  petition, 
prsecipe,  and  other  necessary  papers, 
and  by  such  relation  the  suit  is  to  be 
deemed  to  have  been  commenced  at 
the  date  of  their  filing.  Bannister 
V.  Carroll.  4t  Kan.  64.  22  P  1012: 
Raymond  v.  Nix.  K  Okl.  6E6,  49  P 
1110. 

17.  U.  S. — ^Henrietta  MIn.,  etc..  Co. 
v.  Gardner,  178  U.  S.  128.  19  SCt  827, 
48  Li.  ed.  637  (construing  Arizona 
statute):  Ranch  v.  Werley,  152  Fed. 
609  (stating  rule  In  Oregon). 

Hont. — Sharman  v.  Huot,  20  Mont. 
566,  52  P  558,  68  AmSR  646. 

N.  Y.— Allen  v.  Meyer,  73  N.  T.  1. 

Or. — ^Whlte  v.  Johnson,  27  Or.  282, 
40  P  611.  SO  AmSR  726. 

Tex. — ^Klng  Robinson,  2  Tex.  A. 
Ctv.  Caa.  i  6S4. 

Wis.— Bell  V.  Olmsted,  18  Wis.  69; 
Jarvis      Barrett  14  "Wlm.  691. 

Xerry  of  attaOkmsnt  bef  ora  aarrloe 
of  BTunmons  see  Infra  9  409. 

[a]  At  aw  time  after  issnaaoa  of 
smmnnns  T^ndnr  Code  9  3223,  pro- 
viding that  the  process  to  commence 
a  suit  shall  be  a  writ  commanding 
the  ofllcer  to  summon  defendant  to 
answer,  a  common-law  action  Is  com- 
menced when  the  summons  Is  Issued 
for  the  purpose  of  having  it  executed, 
BO  that  an  attachment  under  I  2959 
may  issue  at  any  time  after  the  issu- 
ance of  summons.  Furst  v.  Banks, 
101  Ya.  20R.  43  360. 

[b]  Waiiilsf  order  in  llsn  of  son- 
mons. — In  Kentucky,  where  a  warn- 
ing order  addressed  to  defendant  Is 
issued  by  the  clerk,  failure  to  Issue 


a  summons  Is  not  deemed  to  be  er- 
roneous. Anderson  v.  Sutton,  2  Dor. 
(Ky.)  480. 

[c]  TlM  laanlar  of  a  void  wamfaf 
order  does  not  "commenoe"  the  ac- 
tion. Redwine  v.  Underwood,  101  Ky. 
190,  40  SW  462,  19  Kyli  866. 

[d]  Vraaamptlon  against  lasna  of 
attacbmant  bafore  BBamona. — ^Where 
a  summons  was  dated  the  same  day 
as  an  attachment  was  granted  and 
levied,  but  the  Indorsement  of  the 
sheriff's  entry  on  the  summons  was 
dated  the  day  after,  on  which  day  it 
was  served,  it  was  held  that,  in  the- 
absence  of  any  other  showing  as  to 
the  date  of  issuance.  It  was  error  to 
dissolve  the  attachment,  as  irregular- 
ity by  the  clerk  who  granted  the  or- 
der could  not  be  presumed,  and  the 
summons  might  have  been  issued  on 
the  day  of  its  date  by  delivery  to 
some  person  other  than  the  sherllK 
for  service.  Cureton  v.  Dargan,  12 
S.  C.  122. 

[e]  In  irorth  Carolina  the  code  re- 
quires the  Issuance  and  return  of 
summons  not  served  as  a  basis  for 
publication  of  aummona  la  attach- 
ment. McClure  v.  Fellows,  HI  N.  Cl 
609.  42  SB  061. 

la  U.  S.— Ranch  Werley.  163 
Fed.  609  (oonatralnar  Oregon  ataV 
ute). 

Colo. — Schuster  t.  Bader.  12  Colo. 
329,  22  P  606. 

Ida. — Ridenbaugh  t.  Sandltn,  14 
Ida.  472,  »4  P  627.  126  AmSR  176. 

Iowa. — Nuckols  Mitchell,  4 

Greene  432. 

Ky. — Harbour-Pitt  Shoe  Co.  v.  Dix- 
on. 60  SW  186,  22  KyL  1169. 

Minn. — Blackman  v.  Wheaton.  12 
Minn.  32S. 

N.  T.— Webb  v.  Bailey,  54  N.  T. 
164;  Finn  v.  Mehrbnch.  66  NTS  260, 
30  NTClvProc  242;  Gould  v.  Bryan, 
16  N,  T.  Super.  626;  Cushman  v. 
Fischer,  16  AbbPr  246  note;  Mills  t. 
Corbett,  8  HowPr  500. 

Tenn. — ^Walker  v.  Cottrell,  6  Baxt. 
257;  Barber  v.  Denning,  4  Sneed 
267;  Thompson  v.  Carpar,  11  Humphr. 
542, 

Wis. — Gallun  v.  Weil,  116  Wis.  230, 
98  NW  1091;  Barth  v.  Bumham.  105 
Wis.  548.  81  NW  800;  Bell  v.  Olm- 
sted, 18  Wis.  60. 

"It  is  not  necessary  nnder  our  stat- 
ute that  an  action  be  pending  at  the 
time  the  attachment  issues.  It  may 
Issue  at  the  time  of  lasuing  the  sum- 
mons or  afterwards.  Gen,  St.  c.  66, 
!  126.  .  .  .  The  attachment  may 
therefore  be  hwued  almultaneoualy 
with  the  aummona.  and  as  the  issu- 
ing of  the  aummona  is  required  to 
be  concurrent  with  or  prior  to  the 
Issuing  of  the  attachment.  It  will  be 
presumed  prima  facie,  in  an  action  In 
a  court  of  superior  jurisdiction,  that 
the  summons  issued  at  or  before  the 
time  at  which  the  attachment  Is- 
sued," Blaclunan  v.  Wheaton,  13 
Minn.  326. 

"An  action  Is  to  be  considered  com- 
menced, so  far  as  the  right  to  issue 
a  writ  of  attachment  Is  concerned,  as 
soon  as  the  petition  Is  filed  In  the 
proper  court,  and  summons  Is  issued 
thereon  with  a  bona  fide  Intention 
that  It  shall  be  served.  Reed  v. 
Chubb,  9  Iowa  178;  Harjran  v.  Burch. 
8  Iowa  309;  Bell  v.  Olmsted,  18  Wla. 
69,"  Coffman  v.  BrandhoefCer.  22 
Nebr.  279.  288.  66  NW  6. 

[a]  In  tSM  mvBletpaZ  oovrt  of 
Hew  Tork  the  attachment  must  ac- 
company  the   summons.     Finn  t. 
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324]  <li)  Wliat  OonsUtntw  Lm  of  Som- 
moiu.  Summons  will  be  deemed  issued  Then  it 
ia  made  ont  and  placed  in  the  hands  of  an  c^Scer 
aathorized  to  serve  it  with  a  bona  fide  intent  to  hare 
it  serred,^*  and  it  is  not  necessary  that  tiie  snm- 
mons  should  be  actually  served  by  the  officer  before 
the  issue  of  the  writ  of  attachment."*    Jn  some 


Mehrbach,  «S  NTS  2B0.  SO  NTCiv 
Proc  242. 

[b]  Attoolun«nt  on  ffroud  of  oon- 
coalmnt. — Under  Coneol.  Act.  S  1317, 
providing  that  an  attachment  may  Is- 
sue where  defendant  keeps  himself 
concealed  "with  Intent  to  avoid  the 
service  of  a  summons,"  it  is  not  nec- 
essary to  the  validity  of  an  attach- 
ment that  It  be  shown  that  the  con- 
cealment was  for  the  purpose  of 
avoiding:  the  summons  in  the  par- 
ticular action  in  which  the  attach- 
ment is  issued,  and  hence  the  sum- 
mons and  the  attachment  may  issue 
simultaneously.  Finn  v,  Mebrbach, 
66  NTS  250.  30  NYCivProc  242. 
»  [c]  nMunptloa  u  to  snmnums, — 
Wnere,  in  a  court  of  superior  Juris- 
diction, an  attachment  has  been  is- 
sued. It  vUl  be  presumed  prima  facie 
that  the  Bummone  was  issued  prior 
to  or  contemporaneous  with  such 
writ  In  accordance  with  statutory  re- 

Sulrement.  Blackman  T.  Wfaeaton,  IS 
[inn.  S26. 

[d]  PrMonwtlon  wlwrs  writ  aato- 
dates  servlo*  of  snminona^Rev.  St. 

i  XT30,  provides  that  writs  of  at- 
tachment shall  be  issued  on  the  re- 
quest of  plaintiff  by  the  clerk  of 
court,  either  at  the  time  of  the  issu- 
ing of  the  summons,  or  at  any  time 
before  final  Judgment  8  2591  pro- 
vides, that  the  clerks  of  the  several 
courts  of  record  may  deliver  to  any 
attorney  of  their  respective  courts 
blank  process  and  seals  to  be  used  in 
sealing  process,  under  such  rules  as 
may  be  prescribed  by  the  courts, 
Supr.  Ct.  Rule  No.  5  extends  the  ben- 
efit of  that  statute  to  all  process, 
whether  mesne,  intermediate,  inter- 
locutory, or  final,  which  may  be  req- 
uisite for  the  carrying  on  of  any 
action  in  the  court  of  record,  or  the 
enforcement  of  Its  order  or  Judgment. 
Rev.  St.  i  2630,  provides  that  the 
summons  may  be  issued  by  the  party 
or  attorney  in  the  action.  (  2629 
provides  that  an  action  shall  be  com- 
menced by  the  issuance  of  the  sum- 
mons. Construing  these  provisions.  It 
Is  held  that  the  word  "issuing"  as 
used  in  I  2730,  refers  to  actual  deliv- 
ery of  the  writ  of  attochment  or 
summons  to  the  sheriff  to  be  execut- 
ed, and  hence,  where  a  writ  of  at- 
tachment antedates  the  service  of  a 
summons,  the  presumption  arises 
that  the  Issuance  of  the  summons 
was  either  simultaneous  with  the 
writ,  or  antedated  it;  so,  a  finding 
that  an  action  was  commenced  on 
the  date  the  summons  was  served 
does  not  necessarily  mean  that  the 
summons  was  Issued  on  that  day, 
but  refers  solely  to  the  Jurisdiction 
of  the  court  requisite  to  the  rendi- 
tion of  Judgment.  Barth  v.  Burn- 
ham,  lOB  Wis.  B48,  81  NW  809. 

Te]  A  defeot  In  the  snsunons, 
which  may  be  corrected  on  motion, 
does  not  afford  a  aufflclent  ground  to 
vacate  the  attachment.  Thomson  t. 
Tllden,  24  Misc.  513,  B3  NYS  920. 

[f]  Told  snunons. — A  writ  of  at- 
tachment Issued  at  the  same  time  as 
or  subsequent  to  the  issuance  of  a 
TOld  summons  is  Itself  void.  Shar- 
man  v.  Huot  20  Mont.  565,  B2  P  558, 
«8  AmSR  «4B. 

[g]  ■vnnunia  not  signed  hj  Ins- 
tloe. — Where  the  statute  provides 
that  a  writ  of  attachment  may  be 
Issued  by  a  Justice  of  the  peace  at 
the  commencement  of  the  action  or 
at  any  time  during  its  pendency,  the 
action  is  not  legally  commenced  or 
pending  where  the  summons  Is  not 
signed  by  the  Justice,  and  the  at- 
tachment will  not  be  sustained.  Col- 


born  T.  Booth,  41  W.  Va.  289.  23  SB 
BBS. 

19.  Morgan  v.  Lamar,  9  Ala,  231; 
American  Exch.  Nat.  Bank  v.  Volaln, 
44  Hun  (N.  Y^  85:  Mills  v.  Corbett, 
8  HowPr  (N.  T.)  BOO;  White  v.  John- 
eon,  27  Or.  282,  40  P  511,  50  AmSR 
726;  Barth  v.  Burnham,  lOB  Wis. 
546,  81  NW  809. 

[a]  Actual  or  oonstmotiTs  deliv- 
ery to  ofllosr  aeoessarr, — ^The  mere 
making  out  of  the  writ,  without  ac- 
tual or  constructive  delivery  to  the 
ofllcer  for  service,  is  the  same  as  if 
no  summons  has  Issued.  Hancock  v. 
Ritchie,  11  Ind.  48. 

ao.  IT.  S. — Ranch  v.  Werley,  162 
Fed.  509  (construing  Oregon  statute). 

Ala. — Morgan  v.  Lamar,  9  Ala.  231. 

Colo. — Schuster  v.  Rader,  13  Colo. 
329,  22  P  606. 

Minn. — Blackman  Wheaton,  IS 
Minn.  326. 

N.  Y.— Wallace  t.  CasUe.  68  N.  Y. 
370. 

Wis.— Hagulre  t.  Bolen,  94  Wis.  48, 
66  NW  408;  Cox  v.  North  Wisconsin 
Lumber  Co.,  82  Wis.  141.  61  NW 
1130;  Bvans  v.  Virgin,  69  Wis.  148, 
33  NW  685;  Cummfiigs  v.  Tabor,  61 
Wis.  186,  21  NW  72;  Bell  v.  Olmsted, 
18  Wis.  69. 

Tra]  Servioe  of  the  attecAmMit 
irior  to  aenloe  of  snmmons  will  not 
nvnlldate  the  writ  If  It  was  properly 
Issued.  Webb  v.  Bailey.  64  N.  Y. 
164;  Maguire  v.  Bolen,  94  Wis.  48, 
68  NW  408. 

[b]  Eifeot  of  failure  to  serve 
snnunons.  —  If  property  has  been 
seized  under  a  writ  of  attachment 
regularly  issued  and  levied,  the 
court  requires  Jurisdiction  over  the 
property  so  far,  at  least,  as  to  ren- 
der the  custody  by  Its  officers  law- 
ful, and  Jurisdiction  to  that  extent  Is 
not  lost,  so  long  as  the  action  re- 
mains pending,  by  failure  to  serve 
process  In  the  main  action  upon  de- 
fendant, Rachman  v,  Clapp,  60  Nebr. 
648,  70  NW  259;  Darnell  v.  Mack,  46 
Nebr.  740,  65  NW  805.  See  also 
Brown  V.  Rose,  55  Nebr.  200,  75  NW 
636,  70  Am.SR  379. 

[c]  Vnder  the  old  JVew  Totk  oofte 
(1)  an  attachment  against  a  non- 
resident debtor.  If  made  before  the 
actual  service  of  the  summons,  was 
utterly  void  (Kerr  v.  Mount,  28  N. 
Y.  669;  Zerega  v.  Benolst,  30  N.  Y. 
Super.  199.  33  HowPr  129;  Fisher  v. 
Curtis,  4  N.  Y.  Super.  660.  Compare 
Webb  v.  Bailey.  54  N.  Y.  164).  <2) 
and  an  attachment  rendered  void  by 
failure  to  serve  a  summons  was  not 
revived  and  validated  by  the  appear- 
ance of  defendant  (Blossom  v.  Bstes, 
84  N.  Y.  614  [aft  22  Hun  472];  Cos- 
sltt  v.  Wlnchell.  89  Hun  439). 

81.  Mich.— Miliar  T.  Babcock,  29 
Mich.  626;  King  Harrington.  14 
Mich.  632. 

Nebr. — Wescott  v.  Archer,  12  Nebr. 
345.  11  NW  491.  577. 

N.  Y.— Mojarletta  v.  Saene.  80  N. 
Y.  647,  58  HowPr  605;  Allen  v.  Mey- 
er, 73  N,  Y.  1:  Wallace  v.  Castle,  68 
N,  Y,  370;  Webb  v.  Bailey.  64  N.  Y. 
164:  Kerr  v.  Mount,  28  N.  Y.  659; 
Dohenv  V,  Worden,  75  App.  Dlv.  47, 
77  NYS  969;  American  Exch.  Nat. 
Bank  v.  Votsln,  44  Hun  85;  Cossltt 
V.  Wlnchell.  89  Hun  439;  Betiemann 
V.  Brooks.  81  Hiin  271;  Blossom  v. 
Kstes.  22  Hun  472  [aff  84  N.  Y.  614]; 
Simpson  v.  Burch.  4  Hun  816,  6 
Thomps.  &  C.  560;  Taddlken  v.  <>n- 
trell,  1  Hun  710,  4  Thomps.  &  C.  222 
raff  69  N.  Y.  597.  25  AmR  263];  Waf- 
fle V.  Ooble,  53  Barb.  517;  Lawton  v. 
Kiel,  51  Barb.  80,  84  HowPr  465:  Cor- 
son V.  Ball.  47  Barb.  462;  Fisher  v. 


states,  however,  it  is  provided  that  s  personal  serv- 
ice of  such  snmmons  shall  be  made,  or  puUiu- 
tiott  thereof  oommeneed,  within  a  q>eeified  tioe 
after  the  usue  of  the  same,  and  if  pubUeatim  has 
been  or  ia  thereafter  eonunenced,  that  the  servioe 
must  be  made  complete  by  the  oontinnanee  there- 
of,'^ and  the  attachment  fails  if  service  is  not  so 

Curtis,  4  N,  Y.  Super.  660;  Tyler  v. 
Williams,  9  Daly  451;  Towie  v.  Co- 
vert, 15  AbbPrNS  193-  Woodward  v. 
Steams,  10  AbbPrNS  396;  Cushmanv. 
Fischer,  16  AbbPr  246  note;  Orvls  v. 
Goldschmldt.  64  HowPr  71;  Houghton 
v.  Ault,  16  HowPr  77  [aff  see  16  How 
Pr  87  note];  Furman  v.  Walter.  II 
HowPr  348;  Mills  v.  CJorbett,  8  How 
Pr  500;  Burkhardt  v.  Sanford.  7  How 
Pr  829  [rev  on  other  grounds  1  Abb. 
Dec.  263,  15  AbbPr  248  note];  Hulbert 
V.  Hope  Mut.  Ins.  Co.,  4  HowPr 
276.  2  CodeRep  148  [aflf  4  HowPr 
4151. 

N.  D. — Rhode  Island  Hospital  Trust 
Co.  V.  Keeney,  1  N.  D.  411,  48  NW 
341. 

Okl.— Raymond  Nix,  K  OW.  156, 
49  P  1110. 

S.  D. — Iowa  State  Sbt.  Bank  v. 
Jacobson,  8  S.  D.  292,  <8  NW  46S. 

Wis. — Cummings  v.  Tabor,  SI  Wla 
186  21  NW  72;  Anderson  v.  Cobnm. 
27  Wis.  658. 

[a]  Sneh  »  pmvlsloa  svplies  te 
•n  OOOlts  having  authority  to  issue 
attachments.    Allen  v.  Meyer,  73  N. 

 [b'l    Appeanaee    of  defendants 

Where  defendant  within  thirty  days 
from  the  time  of  issuing  the  attach- 
ment appears  in  person,  or  by  his 
attorney,  who  serves  a  formal  notice 
of  appearance  In  his  behalf,  it  Is  not 
necessary  to  serve  the  summons  upon 
him  either  personally  or  by  publica- 
tion. Tuller  v.  Beck,  108  N.  Y  355, 
15  NB  896;  Catlln  v.  Rieketts.  91  N 
Y.  668:  Pomeroy  v.  Rieketts,  27  Hun 
(N.  Y.)  242  [app  dlsm  91  N.  Y.  668 
mem]. 

[c]  Death  of  defendant.— Where  a 
summons  Issued,  attachment  was  la- 
sued  upon  the  summons,  and  the 
original  defendant  died  within  thirty 
days  after  the  issue  of  the  summons 
and  attachment,  but  before  service  of 
the  summons  upon  him,  the  attach- 
ment was  void,  since  the  service  of 
the  summons  was  a  condition  neces- 
sary to  the  life  of  the  action.  Kellv 
v.  Countryman,  16  Hun  (N.  T.)  97. 
But  see  More  v.  Thayer,  10  Barb.  (N. 
Y.)  268. 

[d]  Mdlentlon  in  two  nawape. 
PSMp— Under  N.  T.  Code  Civ.  Proc.  I 
638,  In  order  to  sustain  the  attach- 
ment, a  publication  of  the  summons 
must  be  commenced  In  both  newspa- 
pers directed  by  the  order  within 
thirty  days  after  the  granting  of  the 
attachment,  or  the  attachment  Alls. 
Peetsph  V.  Sommers.  81  App.  "Dir. 
255,  53  NYS  438.  See  also  TnyloT  T. 
Troncoso,  76  N.  Y.  599, 

te]  Servioe  on  one  defenaant.^ — 
Where  an  action  wna  brought  against 
a  firm  consisting  of  two  members,  an 
attachment  was  Issued,  and  one  of 
the  partners  personally  served  with 
the  summons,  but  the  other  was  not, 
nor  were  proceedings  to  serve  him  by 
publication  commenced  within  the 
thirty  days  required  by  statute,  it 
was  held  that  the  attachment  ceased 
to  be  a  lien  unon  the  firm  property, 
Donnell  v.  Wllllnms.  21  Hun  (N.  T.> 
216.  59  HowPr  68.  But  see  Orvia  T. 
Ooldschmldt,  64  HowPr  (N.  T.)  71 
(where  It  was  held  that  the  service 
of  summons  unon  one  of  two  defend- 
ants within  thirty  days  was  a  mfl- 
clent  compliance  with  the  provision 
of  the  code  in  that  regard). 

[f]  BithBtltnted  servioe.— Tt  has 
been  held  that  the  requirements  of 
the  code  as  to  service  of  sunnmona 
are  not  complied  with  by  an  order  of 
suhdtltuted  service  and  eervtoe  there- 
under, Bogart  V.  Swraey,  26  Hun  (N. 
Y.>  463. 


Vor  later  wan,  daveSopaaenti  and  fihaaCM  In  the  law  see  cumulative  Annotations,  same  tltleHiMSe  and  note  number. 
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made  or  pnblioation  bo  eommenced  or  eontinued,*' 
or  if  the  summonB  or  the  service  thereof  is  set 
aside  as  irregular,  and  no  stay  is  granted  pending 
an  appeal  therefrom  and  no  new  service  is  made." 

[(  325]  c.  Interval  Allowed  between  Filing  Pa- 
pen  and  lasne  of  Writ."  Reasonable  time  shoold 
be  allowed  within  which  to  transmit  the  affidavit 
to  the  place  where  it  is  to  be  nsed;^"  but  sneh  a 
delay  between  the  making  of  the  affidavit  and  the 
issae  of  the  writ  as  to  cast  a  suspicion  on  the 
verity  of  the  affidavit,  or  to  lead  to  the  suspicion 
that  the  grounds  stated  in  the  affidavit  for  asking 
that  the  attaebment  issue  had  ceased  to  exist,  will 


warrant  the  quashing  of  the  attaebment.'* 

326]  2.  In  Vacation.  In  the  absence  of  statu- 
tory prohibition  the  writ  may  issue  in  a  pending 
action  in  vacation  as  well  as  during  a  term  of 

eourt.^' 

327]  S.  On  Sunday  or  Holiday.^"  Unless  au- 
thorised by  statute the  writ  cannot  issue  on  a 
Snnday  or  holiday  where  its  issne  is  a  judicial  act,'" 
although  it  is  otherwise  when  the  issue  is  a  minis- 
terial act.'* 

328]  0.  Issuance  and  B«cord.  The  issuance 
of  a  writ  of  attachment  is  a  judicial  act,''  of  which 
a  record  should  be  made."   But  where  an  attach- 


Si. 


sa.  Peetsch  T.  Sominers,  31  App. 
Dir.  SKS,  BS  NTS  438.  See  also  cases 
cited  supra  preceding  note. 

[a]  Tlis  form  of  asrvlos,  to  be 
sufflclent  to  sustain  the  attachment, 
must  be  sufflclent  to  support  the 
judgment.  Kleley  v.  Central  Com- 
plete Combustion  Mfg.  Co..  147  N.  Y. 
m.  42  VTE  290. 

[b]  As  svalnst  tUzd  penoBS. — 
Omission  to  serve  a  summons  wltbla 
thirty  days  of  the  allowance  of  the 
attachment  entitles  defendant  to 
avoid  all  proceedings  after  the  Issue 
thereof,  yet  It  does  not  render  such 
proceedings  void  as  against  third 
persons.  Defendant  may  waive  the 
effect  of  such  omissions.  This  fs  the 
teet  of  Trbetber  the  defect  shown  Is 
a  nullity  or  a  mere  irregularity. 
Simpson  V.  Burch,  4  Hun  (N.  Y.) 
S15,  6  Ttaomps.  ft  C.  560;  Gere  v. 
Qundlach,  67  Barb.  (N.  Y.)  13. 

■3.    Martin  v.  Smith.  S7  Misc.  42S, 
75  NYS   780   [aff  71   App.  Dlv.  618 
mem,  78  NYS  lOSO  memj. 
ai,   Bffoot  of  delay  IwtwMn  tatAt- 
aad  miBf  aaaavit  see  supra  8 

1.  Foster  V.  nilnskl,  3  lit.  A.  84E; 
Oraham  v.  Bradbury,  7  Mo.  281; 
Cnaeh  X)elane,  U  B.  C.  J*  W: 
Kesler  v.  Lapham,  4<  W.  Ta.  S»S.  St 
SE  tS9. 

[a]  &i  SoBth  OaroUaa  (1>  the  af- 
fidavit is  required  by  statute  to  be 
filed  at  the  time  of  Issuing  the  war- 
rant or  within  forty-eight  hours 
thereafter.  Perst  v.  Powers,  S8  S.  C. 
398,  Se  8E  744.  (2)  But  the  statute 
has  no  application  to  proceedings  to 
enforce  an  agricultural  Hen.  Blair 
V.  Morgan,  59  S.  C.  B2.  S7  SB3  45. 
Compare  Townsend  v.  Sparks,  BO  8, 
C.  880,  27  SB  801;  Doty  V.  Boyd.  46 
S.  C.  39,  24  SE  S>.  _ 

ae.  Ill,r-7oater  v.  lUfatakl.  2  ni. 
A.  846. 

Ho. — Avoy  V.  Oood.  114  Ho.  290, 
21  SW  81B;  Graham  v.  Bradbury,  7 
Vo.  2S1. 

Nev. — CNeil  v.  New  York,  etc, 
Xln.  Co..  8  Nev.  141. 

8.  C. — Creach  v.  Delane,  10  S.  C,  L. 
189. 

Tex. — l>wls  V,  Stewart,  62  Tex. 
352:  Wright  v.  Ragland,  18  Tex.  289; 
Campbell  v.  Wilson,  6  Tex.  S79;  fiyd- 
nor  V.  Chambers,  Dall.  601;  Wilson 
T.  Galbratth,  2  Tex.  Unrep.  Cas.  391. 

Compare  HcOanahan  v.  Braok,  46 
Hiss.  24?  (holding  that  the  fact  that 
the  affida-vit  and  bond  for  attachment 
were  dated  Nov.  24.  1866,  and  the 
writ  dated  X>ea  12,  1866,  did  not  Ipso 
facto  eonfltltuta  ground  for  quashing 
the  attachment,  and  that  the  pro- 
priety of  the  proceedings  ought  to  be 
teated  by  plea  in  abatement,  on  the 
trial  of  which  the  question  would  be 
whetber  the  attachment  was  wrong- 
fully sued  out  at  the  time  of  Its  im- 
sue). 

[a]  Xn  IPchiran.  (1)  under  Howell 
Annot.  St.  |  7887,  the  Intervention  of 
a  day  between  the  date  of  the  jurat 
and  the  Issue  of  the  writ  Is  permit- 
ted. Horton  v.  Monroe.  98  Mich.  195, 
S7  NW  109  fholdlng  that  such  day 
does  not  begin  to  run  until  the  ex- 
piration of  the  day  upon  which  the 
aSldavlt  Is  executed,  and  that  the 
writ  may  be  issued  after  the  explra> 


tlon  of  the  intervening  day).  (2) 
Formerly  the  writ  against  a  nonreaf- 
dent  debtor  was  required  to  issue  on 
the  day  on  which  the  affidavit  aup- 

tiorttng  It  was  sworn  to,  and  a  writ 
asued  subsequently  to  the  date  of 
the  affidavit  was  voidable.  <FesBen- 
den  V.  Hill.  6  Mich.  242;  Wilson  V. 
Arnold.  5  Mich.  98),  (3)  the  reason 
being  that  otherwise  defendant  might 
become  a  resident  of  the  state  be- 
tween the  time  the  affidavit  was 
sworn  to  and  the  Issue  of  the  writ 
(Drew  V.  Dequlndre,  2  Doug!.  93). 

[b]  (1)  Wbat  la  a  rsaaoaabl* 
time  Is  to  be  Judged  of  by  the  situa- 
tion of  the  parties  and  the  character 
of  the  grounds  for  attachment, 
whether  presumably  contlnulnK  or 
transitory,  Adams  v.  Lockwood,  80 
Kan.  373,  2  P  626;  McCIanahan  v. 
Brock,  46  Hiss.  246;  Avery  v.  Oood, 
114  Mo.  290,  21  SW  816:  O'Nell  v. 
New  York,  etc.,  Mln.  Co.,  8  Nev.  141: 
White  V.  Johnson,  27  Or.  282,  40  P 
511,  GO  AmSR  72<;  Kesler  v.  I^apham. 
48  W.  Va.  293,  88  SB  289.  (2)  Thus, 
where  affiant  resides  In  the  county  In 
which  the  suit  Is  brought,  less  time 
would  be  considered  reasonable  than 
where  he  resided  In  a  different  coun- 
ty, and  in  the  latter  case  leaa  than 
where  he  resided  in  a  different  atate. 
Foster  T.  IlllnsM,  8  ni,  A.  846  (hold- 
ing that,  where  plaintiff  was  a  resi- 
dent of  the  county  where  the  attach- 
ment was  sued  out  and  within  eaay 
communication  by  railroad  of  the 
county  seat,  eleven  days  was  an  un- 
reasonable lapse  of  time  between  the 
making  of  the  affidavit  and  the  Is- 
suance of  the  writ).  (3)  Where  the 
affidavit  was  made  In  New  York  on 
June  9,  for  use  In  Texas,  and  was 
not  filed  and  the  writ  did  not  Issue 
until  July  8  following,  such  lapse  of 
time  was  not  sufficient  ground  to 
warrant  quashing  the  attachment, 
Wright  V.  Ragland.  18  Tex.  289. 

27.  Dutcher  v.  Crowell,  10  III.  446; 
Beecher  v.  James,.  3  111.  462;  Byers 
V.  Brannon,  (Tex.)  19  SW  1091. 

38.  Acts  doaa  on  Sundays  ov  Iioll- 
days  generallT  see  Holidays  [21  Cyo 
440];  Sunday  [37  Cyc  B35J. 

a*.  Levy  v.  Elliott.  14  Nev.  435 
(holding  that,  under  Nev,  Comp.  L. 
{  965  subs  60,  a  writ  of  attachment 
may  Issue  and  be  served  on  a  non- 
official  day,  for  Instance  on  Sunday, 
whenever  plaintiff  or  some  person  In 
his  behalf  will  make  the  necessary 
affidavit  required  by  such  section). 

[a]  BeanlaitMl  of  afldarit^Tn 
Missouri,  under  Rev.  St.  (1879)  SB 
1064,  4039,  it  has  been  held  that.  In 
order  to  warrant  the  issuance  and 
service  of  a  writ  of  attachment  on 
Sunday,  the  affidavit  must  atate,  as 
iB  raqnired  In  those  aectlona,  that 
"the  debtor  was  about  fraudulently 
to  secrete  or  remove  hla  effects,"  Up- 
dyke  v.  Wheeler,  37  Mo.  A.  680.  See 
also  Pearson  v,  Alsalfa,  44  Fed.  358. 

30.  Coming  v.  Dreyfus,  20  Fed. 
426  (construing  Louisiana  statute) ; 
Matthews  v.  Ansley,  81  Ala.  20;  Cot- 
ton V,  Huey,  4  Ala.  56;  Merchants' 
Nat.  Bank  v,  Jaffray,  36  Nebr.  218,  64 
NW  258,  19  LRA  316  and  note  (hold- 
ing that  an  order  of  a  judge  allow- 
ing an  attachment  on  a  debt  not  due 
was  a  judicial  act,  and  one  which 


could  not  be  done  on  Sunday  or  a 
legal  holiday).  See  also  Richards  v. 
Stmreiber.  etc.,  Co.,  98  Iowa  422,  67 
NW  669;  Johnaon  v.  Day,  17  Pick. 
(Mass.)  106;  Schow  V.  GatesvUle 
City  Nat  Bank.  (Tex.  Civ.  A.)  40  SW 
166. 

[a]  Defeat  aot  appareat  on  face 

of  wzlt.^ — The  Issue  of  a  writ  on 
Sunday  Is,  at  common  law,  an  Irregu- 
larlty,  which,  If  apparent  on  the  face 
of  the  writ,  will  Justify  the  quash- 
ing of  It,  but  If  not  BO  apparent  the 
validity  of  the  writ  will  not  be  af- 
fected, and  In  such  cases  the  court 
cannot  order  the  clerk  to  alter  the 
date  of  the  writ  to  make  It  show  that 
It  was  issued  on  Sunday  and  then 
quash  It.  Matthews  v.  Ansley,  31 
Ala.  20. 

[b]  Uabnitr  of  piaiBtiir  Mid  om- 

oara. — Where  i^alntlff  went  before  a 
Justice  of  the  peace  on  Sunday  and 
made  an  affidavit,  upon  which  a  writ 
of  attachment  was  Issued  by  the  jus- 
tice, who  appointed  a  constable  to 
execute  It.  and  the  latter,  under  the 
authority  of  the  writ,  seized  and  car- 
ried away  the  goods  of  defendant, 
and  defendant  appeared  before  the 
Justice,  and  secured  a  change  of 
venue,  but  further  than  this  did  not 
defend  the  attachment  suit,  but  he 
brought  an  action  of  trespaas  against 

Jilalntlff  in  the  attachment  suit,  the 
ustice  who  issued  the  writ,  and  the 
constable  who  served  It,  It  was  held 
that  they  were  all  liable,  the  right  to 
bring  the  action  for  trespass  not 
having  been  waived  by  the  appear- 
ance of  defendant  and  his  securing 
a  change  of  venue.  Thomas  v.  Hins- 
dale. 78  ni.  259.  See  also  Morris  v. 
Shew.  29  Kan.  661. 

[c]  niinir  and  delivery  of  writ 
after  annaet:  statute  oonstmed.T- 
Under  Mass.  Rev.  St.  c  50  S  4,  It  has 
been  held  that  a  writ  of  attach- 
ment, flled  and  delivered  to  the  offi-  ' 
cer  after  sunset  on  Sunday,  is  not, 
for  that  reason,  void,  the  regulations 
respecting  the  due  observation  of 
Sunday  being  restricted  In  their 
operations  to  the  time  between  the 
midnight  preceding  and  the  aunaet 
of  that  day.  Johnson  Day,  IT 
Pick.  (Mass.)  106. 

81.  Whipple  V.  Hill,  86  Nebr.  720, 
55  NW  227.  38  AmSR  742.  20  LRA 
313  (holding  that  the  granting  of  an 
order  of  attachment  to  recover  for  a 
debt  past  due  Is  only  a  ministerial 
act,  and  may  be  done  by  a  Judge 
upon  a  legal  holiday). 

38.  Haslett  v.  Rodgers,  107  Ga. 
239.   S3   SB   44   (so  holding  on  the 

fTound  that  It  involves  a  prellm- 
nary   determination   by   the  Judge 
that  the  attachment  should  Issue). 

38.  See  Mitchell  v.  Eyater,  7  Oh. 
267. 

[al      Amendment     of  rsoord. — 

Where  the  clerk  falls  to  embody  In 
the  record  an  affidavit  on  which  a 
wHt  of  attachment  Issued,  the  record 
will  be  amended  so  as  to  Include  the 
omitted  affidavit.  Mitchell  v,  Eyster, 
7  Oh.  257. 

fb]  A  copy  of  an  attacdinwnt, 
with  the  sherirfs  Indorsement  of  a 
levy,  on  file  In  the  office  of  the  regis- 
ter of  deeds,  Is  not  proof  that  an  at- 
tachment has  been  isaued.  with  the 
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meat  is  properly  issued  on  filing  a  anfflcient  affidavit 
and  bond,  and  property  is  taken  thereunder,  the  lien 
of  attachment  is  not  lost  by  failure  of  the  probate 
judge  or  a  justice  of  the  peace  to  make  proper 
docket  entries  of  the  issuance  of  such  order  of  at- 
tachment.^* The  notice  of  issuance  of  a  writ  of 
attachment  required  to  be  given  by  the  olerk  is  in- 
tended for  tlie  protection  and  benefit  of  other 
creditors  of  defendant,  and  a  failure  to  give 
the  notice  is  not  available  to  defendant  in  at- 
tachment, and  does  not  enable  him  to  avoid  the 
attachment  or  subsequent  execution  sale  there- 
under." 

329]  D.  Form"*  and  Eeqiiiisites— 1.  In  Gen- 
eral. The  writ  sliould  comply  with  the  requirements 
of  the  statute "  in  matters  of  form  "  and  should 
show  upon  its  face  by  what  officer  it  was  issued.'" 
It  has  been  held  that  an  attachment  writ  was  not 
insufficient  in  form  because  a  blank  form  of  a  trus- 


tee writ  was  used,  althongh  the  name  of  the  trustee 
was  not  inserted,**'  and  that  a  writ  of  "trustee 
process"  may  be  sufficient  as  a  valid  attaehmeat 
where  no  service  is  made  on  the  trustee  named 
therein.*^  The  snmrnona  and  the  order  of  attach- 
ment may  be  embodied  in  the  same  writ.*' 

330]  2.  Style  of  Writ  The  writ  should  ran 
in  the  name  of  the  state  or  people,*^  and,  in  some 
jurisdictions,  a  defect  in  this  respect  is  held  to 
be  fatal,  the  writ  being  regarded  as  void  ab  initio;" 
but  in  other  jurisdictions  an  amendment  in  this 
respect  is  allowed.*" 

331]  3.  To  Wlkom  Directed.*'  The  writ 
should  be  directed  to  a  particular  officer  or  class 
of  officers  authorized  by  law  to  levy  the  same,*' 
and,  according  to  the  varying  statutes  of  differ- 
ent jurisdictions,  should  be  directed  to  the  sher- 
iff,** or  a  constable  of  tlie  county  where  de- 
fendant's property  is  located,""  or  to  any  sber- 


neceasary  afTldavlts  and  undertaking 
attached  so  aa  to  authorize  It  to  be 
executed.  Stanhllbtr  v,  Oraves,  97 
Wis.  515,  73  NW  4S. 

34.  HennesBey  First  Nat.  Bank  V. 
Hesser.  14  Okl.  115,  77  P  |$. 

35.  Foore  v.  Slmoa  Piano  Oom  tt 
Ida.  167.  lOS  P  loss. 

n.    Ci]    vonu  of  wrUf  o*  *t- 

tachment  see  BTftner  v.  KInsel,  42 
Ala.  498;  Rice  v.  Dale,  45  Ark.  34;  Ki- 
lls V.  CoBBitt,  14  Ark.  222;  West  v, 
Woolfolk,  21  Fla.  Ts9:  Jordan  v.  Kt-en, 
64  Me.  417;  Boarman  v.  Patterson,  1 
Gill  (Md.)  372;  Dawson  v.  Brown, 
13  01!I  &  J.  (Md.)  53;  Smith  v. 
Oreenleaf.  4  Harr.  &  M.  fMd.)  291: 
Liiiflhton  V.  I.oi-<l,  21  N.  II.  :  Rnnd 
V.  ShtTiiian,  6  N.  H.  20:  Ca.«telliiiio8 
V.  Jonea.  5  N.  Y.  Ifi  l ;  Genln  v. 
Tompkins.  12  Pnrb.  <N.  Y.)  265, 
CodpRcpXS  12;  Brcwfr  v.  f-'(orv.  2 
Vt.  2«1:  M.  iuh:m  x-.  Pind.  r,  2  r  C. 
Q.  B.  (>.  .S.  2ft2. 

37.  Constrootloii  and  •ffoct  of  atat- 
nt*  ffeneraUy  aee  supra  Si  12-18. 

38.  Place  v.  Rilev,  98  N.  T.  1: 
Worthlneton  v.  Dorsett,  6  NTSt  861 
mem;  Holman  v.  Cooper,  48  Wash. 
24.  92  P  781. 

[a]  The  prlsoivle*  to  be  dednood 
from  th*  deoieions  ue;  "(1)  That, 
where  the  form  of  a  mandate  Is  pre- 
scribed by  the  Code,  It  must  be  sub- 
stantially followed:  otherwise  the 
paper  will  be  Jurlsdlctlonally  defec- 
tive and  void.  Place  v.  Riley,  98  N. 
T.  1;  WorthlnRton  v.  Dorsett,  6  NTSt 
861  mem;  Osborn  v.  McCloskey.  55 
HowPr  (N.  T.)  345:  and  see  Blossom 
V.  Estes,  84  N.  Y.  614.  (2)  But  where 
the  substantial  rights  of  the  defend- 
ant have  not  been  violated,  nor  the 
rights  of  third  persons  prejudiced, 
the  defect  may  be  disregarded  or 
supplied  by  amendment.  Atlantic, 
etc..  Tel.  Co.  v.  Baltimore,  etc..  R. 
Co.,  46  N.  T.  Super.  409  [mod  87  N. 
T.  855].  (3)  Where  the  paper  pur- 
porting to  be  a  mandate  recites  the 
necessary  Jurisdictional  facts,  the 
same  will  not  be  set  aaide  because 
of  erroneous  recitals  therein,  par- 
ticularly If  the  defect  is  not  pointed 
out  in  the  notice  of  motion  as  a 
ground  of  vacating  the  attachment. 
Marietta  First  Nat.  Bank  v.  Bush- 
wick  Chemical  Works,  3  Sllv.  Sup.  61, 
6  NTS  318.  17  NTCivProc  229.  (4) 
That  sheriffs,  in  an  action  against 
them  to  enforce  an  alleged  liability 
as  ball,  cannot  attack  the  form  of 
the  mandate  placed  in  their  hands 
for  enforcement,  Douglas  v.  Ha- 
berstro.  88  N.  T.  611."  Macdonald  v. 
Kleferdorf,  18  NTS  763,  765,  22 
NTCivProc  105. 

[b]  Warrant  and  wM. — "There 
is  nothing  In  the  distinction  between 
the  warrant  provided  for  under  the 
law  In   force  In   1865  and  the  writ 

{irovlded  for  under  the  law  in  force 
n  November,  1886  .  .  .  for,  if  there 
be  any  doubt  Whether  the  warrant 


be  a  writ,  there  can  certainly  be  none 
that  It  la  a  process,  and,  therefore, 
required  to  be  executed  In  the  same 
way  and  with  the  same  formalltlea 
as  a  writ,  under  Pub.  St.  c  67  « 
12,  18."  Per  Berry,  J.,  In  CFarrell 
V.  Heard,  22  Minn,  189,  192. 

[c]  OmlMloB  of  aSavM  of  aolre 
tudam. — In  Maryland  the  omission 
from  a  writ  of  attachment  by  way  of 
execution  of  the  clause  of  scire 
facias,  the  Insertion  of  which  Is  re- 
aulred  by  statute,  was  a  defect,  suf- 
ficient to  have  authorized  the  circuit 
court  to  set  aside  the  attachment  If 
the  objection  had  been  there  made; 
but,  when  brought  in  question  In  a 
collateral  action.  It  did  not  render 
the  attachment  void  and  thereby  de- 
feat the  title  of  a  purchaser  of  the 
property.  Manton  v.  Hoyt,  4S  Md. 
254. 

39.  McLorty  v.  Davis,  Ky.  Dec  57 
(holding  that  an  order  of  attach- 
ment not  showing  that  It  was  Issued 
by  a  Justice  of  the  peace  and  not 
containing  those  charges  which  alone 
could  have  justified  Its  Issue,  should 
be  set  aside);  Shaubhut  v.  Hilton,  7 
Minn.  506. 

[a]  In  lUnnesota  it  Is  not  neces- 
sary that  It  should  appear  upon  the 
warrant  what  officer  allowed  It  to  Ib- 
f!ue.  Shaubhut  v.  Hilton,  7  Minn, 
506. 

40.  Badlam  v.  Tuckor,  1  Pick. 
(Mass.)  389.  11  AmD  202. 

41.  Graves  v.  Severens,  37  Tt.  6S1 
(holding  that  the  part  of  the  writ 
respecting  the  trustee  may  be  treated 
as  surplusage). 

48.  Rice  V.  Dale,  46  Ark.  84  felt 
Weil  V.  Kittay,  40  Ark.  5281:  Mellen 
v.  Battey.  22  R.  I.  995,  48  A  141.  See 
also  Seaver  v.  Fitzgerald,  23  Cal.  86; 
Kentucky  Northern  Bank  v.  Hunt.  93 
Ky.  67,  19  SW  3,  14  KyL  1;  Gould 
V.  Bryan,  16  N,  T.  Super,  626. 

43.  Ark.— Kahn  v.  Kuhn,  44  Ark. 
404. 

Colo. — Archibald  v.  Thompson,  2 
Colo.  888. 

Ky. — Kentucky  Northern  Bank  v. 
Hunt.  93  Ky,  67,  19  SW  3,  14  KyL  1; 
Teager  v.  Groves,  78  Ky.  278;  McDan- 
iel  v.  Sapplngton,  Hard.  94:  Settles  v. 
DavlB,  14  KyL  718. 

Mo. — Davis  V.  Wood,  7  Ho.  168. 

Nebr. — ^Livingston  v.  Coe,.  4  Nobr. 
379. 

N.  T, — Camman  v.  Tompkins.  12 
Barb,  266,  CodeRepNS  12. 

Tenn, — Harper  v.  Turner,  101  Tenn. 
686,  50  SW  756:  McLendon  v.  State. 
92  Tenn.  520,  22  9W  200,  21  LRA 
738:  Wiley  V.  Bennett,  9  Baxt.  681; 
Nashville  v.  Pearl,  11  Humphr.  249. 

Tex. — King  v.  Robinson,  2  Tex.  A, 
Civ.  Cas.  i  654. 

[a]  BnrpInsKgo, — While  the  writ 
of  attachment  should  run  In  the 
name  of  the  state.  It  has  been  held 
to  be  no  objection  thereto  that  the 
name  of  the  county  was  added  just 


below  that  of  the  state.  UcMaban 
V.  Boardman,  29  Tex.  170, 

[hi  In  Wast  TlTglnla  It  la  held 
that  the  order  of  attachment,  pro- 
vided for  in  the  Act  (1867)  c  IIS  1  1. 
Is  not  the  writ,  and  need  not  run  in 
the  name  of  the  state.  Qutmnn  v. 
Virginia  Iron  Co..  6  W.  Va.  22  [foil 
King  v.  Board,  7  TT.  Va.  70n.  But 
compare  Sims  v.  Charleston  Bank.  S 
W.  Va.  416. 

44.  Teacer  v.  Groves,  78  Ky.  278; 
Harper  v.  Turner,  101  Tenn.  686,  50 
SW  755. 

[a1    xrot  subject  to  anundiiient. — 

An  attachment  writ  which  does  not 
run  In  the  name  of  the  state,  as  re- 
quired by  the  constitution,  is  void, 
so  as  not  to  be  amendable.  Harper 
V.  Turner,  101  Tenn.  686,  50  SW  755. 

[b]  Attaolunent  indor— d  on  tnutk 
of  nunmons. — Where,  on  the  back  of 
a  summons,  issued  In  the  name  of 
the  commonwealth  and  signed  by  the 
clerk,  there  was  an  order  of  attach- 
ment, also  signed  by  the  clerk,  but 
which,  when  read  by  Itself,  did  not 
run  in  the  name  of  the  common- 
wealth. It  was  held  that  the  sum- 
mons and  indorsement  should  be 
read  together  as  forming  one  writ, 
and  the  attachment  thus  regarded  as 
Issuing  in  the  name  of  the  common- 
wealth, especially  as  the  practice  of 
thus  indorsing  orders  for  attach- 
ment had  for  a  long  time  prevailed 
In  many  of  the  courts.  Northern 
Bank  V.  Bunt,  93  Ky,  67.  19  SW  3. 
14  KyL  1.  See  also  Rice  v.  Dale,  46 
Ark.  84. 

[c]  wtit  not  app— ring  ta  In* 
dOHMd  on  swnuaona^Where  the  writ 
did  not  run  in  the  name  of  the  com- 
monwealth and  there  was  nothing  hi 
the  record  to  show  that  tt  was  In- 
dorsed on  the  summons,  it  was  held 
void.    Teager  t.  Groves,  78  Ky.  278. 

45.  Kahn  v.  Kuhn,  44  Ark.  404: 
Livingston  v.  Coe,  4  Nebr.  879;  Gam- 
man  v.  Tompkins,  12  Barb.  (N,  T.) 
265.  CodeRepNS  12. 

Amendment  of  writ  ffonsmir  see 
Infra  9  347.- 

46.  Who  may  exoont*  wxtt  see  In- 
fra SB  898-405. 

47.  See  caaes  Infra  this  section. 

48.  Archibald  v.  Thompson,  2 
Colo.  388:  Freeman  v.  LInd,  112  Iowa 
39,  83  NW  800:  Sadler  v.  Tatti.  17 
Nev.  429,  80  P  1082;  Carson  v.  Wood- 
row.  160  N.  C.  148,  76  SB  »9<. 

49.  Archibald  V.  Thompson,  t 
Colo.  388. 

ta]  A  writ  lasnad  br  a  jnstlo*  of 
the  panes  holding  court  for  the  trial 
of  small  causes  must  be  directed  to 
a  constable.  Orenstlne  v.  Schaffer, 
58  N.  J.  L.  344.  38  A  286, 

[b]  In  Iowa  a  writ  directed  to  a 
constable  Is  void,  although  the  word 
"sherifT'  is  extended  by  statute  to 
Include  constables.'  Preetnan  v.  Llnd, 
112  Iowa  39,  88  NW  800. 

BO.    Sadler  v.  Tattl.  17  Nev.  429. 


For  latav  oaWt  darslopmaKto  and  abangMl  In  the  law  see  cumulative  Annotations,  same  title,  nags  and  not*  nnmlw. 

Digitized  by  VjOOg  IC 


§§  331-332] 


ATTACHMENT 


[6  C.J.]  181 


iff**  or  constable of  the  state.*^  Bnt  an  error  in 
this  respect  has  been  held  to  be  curable  by  .amend- 
ment,** and  it  baa  also  been  held  that  an  improper 
directiott  of  tbe  writ  is  immaterial  if  it  vas  in  &Mt 
executed  by  a  proper  offloer.<"^ 

When  the  writ  is  directed  to  one  specially  an- 
tborized,  the  eimditions  and  cireumstances  giving 
special  jurisdiction  and  authority  for  sneh  dureo- 
tim  should  affirmatively  appear.** 

A  writ  addzMMd  to  no  «im  is  void."^ 


[%  332]  4.  BMcription  of  Parties.  The  writ 
should  give  the  names  of  the  parties  to  the  suit;"* 
but  a  slight  variance  in  names  may  be  disregarded 
under  tbe  rule  of  idem  sonaus,"'  and  amendments 
supplying  the  names  of  parties  inadvertently  omitted 
or  correcting  the  names  of  parties  have  been  lib- 
erally allowed  by  the  courts,  particularly  where  the 
substantial  rights  of  the  parties  to  the  suit  have  not 
been  th^by  affected,*^  althon^,  where  the  name  of 


so  P  1082.  See  also  Branahl  v.  Wat- 
son, 13  Mo.  A.  596  (direction  to  any 
constable  of  the  city  of  St  Louis). 

[a]  Zara«d  to  ilierlS  of  anothw 
eouty. — ^Where  a  statute  authorises 
tbe  clerk  to  issue  a  writ  "to  the  aber- 
Ilf  of  hlB  county,"  he  cannot  Issue  a 
writ  to  the  sheriff  of  another  county, 
and  a  service  upon  defendant  under 
such  a  warrant  would  give  the  court 
no  Jurisdiction  of  the  person.  Smith 
T.  Block.  7  Arh.  3GS. 

[b]  In  KlSMvrl  a  writ  issueA  out 
of  a  Justice's  court  to  attach  prop- 
erty ui  an  adjoinins  township  may 
be  dirscted  to  a  constable  of  either 
townshU);  but  it  can  only  be  served 
by  tbe  officer  selected  and  deslKnated 
therein.  fYlar  v.  UoNama,  TO  Ho.  A. 
SSI. 

51.  Herring  v.  Kelly.  9C  Ala.  E59, 
\\  S  600:  Drewry  v.  LelnkaufT,  94 
Ala.  486,  10  S  352;  Peebles  v.  Weir, 
SO  Ala.  413:  Kogers  v.  Moore,  40  Ga. 
3SS  (all  and  alngrular  tbe  sheriffs  and 
constables  of  the  state) ;  Askew  v. 
Stevenson,  «I  N.  C.  288, 

[a1  Addxesaljur  the  writ  to  the 
■hnUr  of  a  parttonlar  oomtty  Is  a 
fatal  defect  only  when  the  attach- 
ment Is  sought  to  be  levied  in  an- 
other county.  Blair  v.  Miller,  42  Ala. 
308. 

[b]  Additional  dlrsotlon  to  con- 
ttable. — ^Where.  In  addition  to  the 
proper  direction,  the  writ  Is  directed 
to  the  constable  of  a  particular  beat, 
such  additional  direction  will  be  re- 
garded as  an  indorsement  under  Ala. 
Code  I  2956.  Drewry  v.  lAlnkautt, 
94  Ala.  486,  10  S  352. 

as.   Rovers  v.  Hoore,  40  Ga.  S86. 

63.  Tbomaa  T.  I«avender,  16  Ga, 
Itl. 

[a]  Th»  adUtSoa  of  tho  words  "of 
■aid.  oou^"  has  been  held  to  render 
the  writ  void.  Thomas  v.  Lavender, 
15  Ga.  207. 

St  Herring  v.  Kelly.  96  Ala.  559, 
11  8  600;  Blafr  v.  HUler.  42  Ala.  308; 
Warren  v.  Purtell.  68  Ga.  428;  Bu- 
chanan V.  Sterling,  63  Oa.  227. 

ABMBdment  of  writ  gsnaraUy  see 
infra  I  347. 

ra]  Amsndmsnt  to  Jnstifjr  prior 
Wrj. — A  writ  of  attachment,  perfect 
In  form,  directing  the  sheriff  of  P. 
county  to  levy  on  property  in  that 
county,  cannot,  after  having  been 
ierved  by  the  sheriff  of  E.  county  on 
property  in  E.  county,  be  amended 
so  as  to  comply  with  the  service 
made,  and  justify  the  taking  by  the 
•herlff  of  E.  county,  such  amend- 
ment constituting  a  new  writ,  and 
not  being  one  contemplated  by  Mills 
Annot.  Code  1  117.  providing  that 
defective  writs  of  attachment  may  be 
amended  by  the  court  in  such  man- 
ner as  it  may  direct.  McArthur  v. 
Boynton.  19  Colo.  A.  234.  74  P  540. 

5S.  Ware  v.  Todd,  1  Ala.  199.  See 
also  Sedalia  Nat.  Bank  v.  Rudert.  1S3 
Uo.  A.  450,  134  SW  1068. 

BsAot*  and  omlsalOM  ronnallr 
see  inba  S  346. 

Caj  TUa  nl*  liaa  been  appllad  to 
a  writ  directed  to  (1)  any  lawful 
officer  when  it  should  have  been  is- 
sued to  any  sheriff  (Ware  T.  Todd, 
1  Ala.  199);  (2)  sheriffs  and  consta- 
bles, when  it  should  have  been  di- 
rected to  the  latter  only  (Buchanan 
V.  Sterling,  63  Ga.  227),  (3)  all  and 
aingular  the  sheriffs  and  bailiffs, 
when  It  should  have  been  directed  to 
all  and  siogrular  the  constables  of 


the  state  (Warren  v,  Purtell.  63  Ga. 
428),  (4)  and  "to  any  constable  or 
other  lawful  ofilcer,"  when  it  should 
have  been  directed  to  the  sheriff 
(Askew  V.  Stevenson,  61  N.  C.  288). 

[b]  Omlasloit  of  nsma,>-Attach- 
ments,  although  not  directed  by 
name  to  special  bailiffs  of  the  county 
court,  returnable  to  the  superior 
court,  are  not-  inaufflotent  when 
served  by  such  bailiffs.  Wade  v. 
Stout.  86  Ga.  95. 

86.  Brooks  V.  Parr,  61  VL  t%t\ 
I>oIbear  v.  Hancock,  19  Vt.  888. 

i^sTT  by  pmoB  epsolalir  dopvtisod 
see  Infra  I  404, 

57.  Settles  v.  l>avls,  14  KyL.  718; 
Sims  T.  Charleston  Bank,  8  W.  Va. 
41S. 

58.  Conn. — Peck  v.  8111,  3  Conn. 
167. 

Iowa. — Barber  v.  Swan,  4  Greene 
362,  61  AmD  124  and  note. 

Md.— Hirsfa  V.  Thurber,  64  Md.  210. 

Mass. — Wight  V.  Hale,  2  Gush.  486, 
48  AmD  677. 

Mich.— Barber  v.  Smith.  41  Mich. 
138.  1  992. 

Miss. — Shaw  V.  Brown.  42  MIsa 
309;  Lovelady  v.  Harklns,  14  Miss. 
412. 

N.  M.— Bennett  v.  Zabriskt  2  N. 

N.  'T.— T^trtck  v.  Bollnger.  »  I>aly 

149. 

Vt. — Lyman  v.  Jamea  85  Vt.  355, 
82  A  177. 

Va. — Clay  v.  Neilson,  5  Rand.  (26 
Va.)  596. 

[a]  SniSotonoy  of  doslgnatlon. — ^It 
is  sufficient  In  all  cases  of  attach- 
ment, to  designate  defendants  by 
their  reputed  names,  by  Burnamea 
and  joint  defendants  by  their  sepa- 
rate or  partnership  names,  or  by 
such  names,  styles,  or  titles  as  they 
are  usually  known.  Nester  v.  Car- 
ney Broa  Co.,  98  111.  A.  080  (applying 
the  rule  to  an  attachment  against 
"estats  of  Thomas  Nester"). 

[b]  Omjmon  of  aoma  of  viabi- 
titfe."  '  An  attachment  Is  not  abso- 
lutely void  as  against  subsequently 
attaching  creditors  because  the 
names  of  some  of  the  parties,  who 
should  have  been  joined  as  plaintiffs, 
were  omitted.  This  would  be  matter 
of  defense  and  might  be  waived. 
Paine  v.  Tllden,  20  Vt.  554. 

[c]  FlfAttioos  names  for  defend- 
ants.— It  has  been  held  that  neither 
the  district  courts  of  the  city  of  New 
York  nor  the  New  York  marine  court 
had  authority  to  grant  attachments 
against  persons  by  fictitious  names, 
and  that  warrants  of  attachment  so 
Issued  were  absolutely  void.  Pat- 
rick V.  SoUnger.  9  Daly  (N.  Y.)  149 
(holding  this  to  be  the  rule  even 
though  the  evidence  showed  that  the 
party  against  whom  it  was  Intended 
to  proceed  was  the  owner  of  the 
property  attached);  McCabe  v.  Doe, 
2  E.  D.  Smith  (N.  Y.>  64;  Davenport 
v.  Deady,  3  AbbPr  (N.  Y.)  409.  See 
also  SoUnger  v,  Patrick,  7  Daly  (N. 
Y.)  408. 

[d]  AttaoluBent  aratest  assoola- 

tion  I  A  warrant  of  attachment,  in 
an  action  against  an  unincorporated 
association  In  th«  name  of  Its  presi- 
dent. Is  defective.  If  It  commands  the 
sheriff  only  to  take  the  property  of 
"defendant,"  as  It  does  not  reach  the 
"property  belonging  to  the  associa- 
tion or  owned  Jointly  or  In  common 
by  all  tbe  memb«rs  thereof,"  which, 


under  Code  Civ.  Proc.  t  1921,  is  the 
only  property  subject  to  execution 
In  such  action.  Merts  v.  FenouUlet, 
13  App.  Div.  222,  43  NYS  217,  26 
NYCMvft-oc  178,  3  NYAnnCas  363. 

[e]  Ssfsot  onrod  by  rsfozsno*  to 
•ttdaTit  and  bond. — Where  the  Iden- 
tity of  defendant  can  be  ascertained 
by  reference  to  the  affidavit  and 
bond,  the  writ  will  not  be  dismissed 
because  it  docs  not  name  him.  Moore 
v.  Brewer,  84  Ga.  2C0.  21  SB  460. 

Sa.  Korrls  v.  Ajoderson.  181  Masa 
308,  14  NB  71.  OSAmSR  420  (hold- 
ing tbat  an  attachment  which  incor- 
rectly Assorlbed  the  property  at- 
tached as  belonging  to  "John  Kav- 
arlk"  was  not  bad  as  matter  of  law. 
although  defendant's  name  was 
"John  Kovarlh."  where  It  appeared 
that  "John  Kavarlk"  was  not  the 
name  of  any  person,  and  that  the 
mistake  was  not  fraudulent  or  inten- 
tional). 

Tarluoe  gonsraUy  see  infra  J  846. 

60.  U.  S.— Birch  v.  Butler,  8  P. 
Cas.  No.  1.425,  1  Cranch  C.  C.  819 
(construing  Maryland  statute);  Har- 
rington V.  Philadelphia  Fire  Assoc., 
II  F.  Caa  No.  6,100,  4  WklyNC  (Pa.) 
432  (construing  Pennsylvania  stat- 
ute). 

Ala.— Thomasvllle  First  Nat.  Bank 
V.  Gobey,  152  Ala.  617,  44  S  635;  Mc- 
Klssack  V.  Witz,  120  Ala.  412.  26  S 
21:  Ex  p.  Nlcrosl,  103  Ala.  104,  16  S 
507;  Sims  v.  Jacobson.  61  Ala.  180; 
Alford  V,  Johnson,  9  Port.  320. 

Conn. — Johnson  v.  Huntington,  13 
Conn.  47.  But  see  Peck  v.  Sill,  3 
Conn.  157  (holding  that  the  statute 
concerning  amendments  does  not  per* 
mlt  an  alteration  of  a  writ  of  at- 
tachment which  would  vary  th« 
ground  of  action,  and  introduce  a 
new  party  on  the  record). 

Oa. — Moore  v.  Brewer.  94  Ga.  260, 
21  SB  460. 

111.— Johnson  T.  Busll.  26  HI.  6«. 

Mass. — Norris  v.  Anderson.  181 
Mass.  308,  64  KB  71,  92  AmSR  420: 
Dlettrloh  v.  Wolfsohn,  136  Mass.  336: 
Wright  V.  Herrick.  126  Mass.  164: 
Wight  v.  Hale,  2  Gush.  486,  48  AmD 
677. 

Mich, — Emerson  v.  Detroit  Steel, 
etc..  Co.,  100  Mich.  127.  68  NW  659; 
Barber  v.  Smith,  41  Mich.  138,  1  NW 
992. 

Miss. — Shaw  V.  Brown,   42  Hl«a 

309. 

Mo.— WhltehlH  v.  Keen,  79  Mo.  A. 
126. 

N.  H.— Hasen  v.  Quimby.  61  N.  H. 

76. 

N.  C— Hall  V.  Thorbum,  61  N.  a 

158. 

Tex. — Martin-Brown  Co.  v.  Mil- 
burn.  2  Tex.  A.  Civ,  Cas.  §_214. 

[a]  XUnstrstlons. — (1)  The  amend- 
ment of  the  writ,  by  striking 
out  the  middle  letter  In  the  name  of 
defendant,  will  not  dissolve  an  at- 
tachment of  personal  property  In  a 
suit  between  the  original  parties, 
where  no  rights  of  third  persons  In- 
tervene. Wentworth  V.  Sawyer,  76 
Me.  434.  (2)  An  attachment  plaintiff 
ts  entitled  on  proper  showing  to 
amend  the  writ  and  other  proceed- 
ings, so  as  to  show  his  fuA  name. 
Meyers  v.  Vilburn,  1  Mich.  N.  P.  23. 
(3)  The  insertion  of  the  words 
"otherwise  called  Wm.  J.  Robinson." 
In  a  writ  against  Wm.  Robinson  will 
not  vacate  an  attachment  of  per- 
sonal property  so  as  to  give  a  raort- ' 
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neither  party  is  speeifled,  the  vrit  is  fatally  de£eo- 
tive,«i 

AtUdunent  by  or  against  partnership.  When  the 
attachment  is  sued  out  by  a  partnership,  the  writ 
should  name  the  partners  as  well  as  the  nrm,'^  and 
show  that  the  individuals  named  eonstitate  the 
firm,*^  and  when  the  writ  is  directed  against  a  part- 
nership individually  as  well  as  eolleotively,  both 
the  firm  name  and  the  names  of  the  partners  must 
be  given.*^  In  some  states,  however,  the  statutes 
permit  the  writ  to  issue  against  a  partnership  in 
the  firm  name." 

Residence  and  majori^.  The  writ  need  not  state 
that  plaintiff  is  a  residrat  of  the  state  **  or  that  de- 
fendant is  an  adult.'^ 

[$  333]   6.  Bedtals— a.  As  to  Proceedings  to 


gage  of  the  property  to  a  third  per- 
son, made  after  the  attachment  and 
before  the  amendment,  priority  over 
the  attachment  of  which  the  mort- 
gagee was  Ignorant.  Dlettrlch  v. 
Wolffsohn.  136  Mass.  335.  (i)  An 
amendment  of  a  writ  by  changing 
the  name  of  plaintiff  from  "Mary" 
to  "Ann"  has  been  held  not  to  va- 
cate an  attachment  of  funds  In  the 
hands  of  a  person  summoned  as  trus- 
tee so  as  to  give  an  assignment 
made  prior  to  the  amendment  pref- 
erence over  the  attachment.  Cain  v. 
Rockwell,  1S2  Mass.  193.  (5)  Under 
Rev.  St.  (18»9>  t  C57  (Annot  St. 
[19061  p  674).  authorising  the  court 
to  add  the  name  of  any  party  or 
correct  a  mistake  therein.  In  attach- 
ment againBt  a  corporation  and  per- 
sons named  "doing  business  as  the 
Abilene  Milling  Company,"  it  may,  at 
Inception  of  the  trial  and  at  plain- 
tlfTB  request,  amend  the  writ  by 
erasing  the  name  of  the  corporation 
and  individuals  named  as  defendants, 
and  substitute  other  individuals,  co- 
partners, leaving  the  original  quoted 
words  in  the  caption.  B.  P.  Olover. 
etc.,  Commn.  Co.  v.  Abilene  Milling 
Co.,  ISfi  Mo.  A.  365.  lis  SW  1112. 

61.  Barber  v.  Swan,  4  Greene 
(Iowa)  3B2,  61  AmD  124:  Clay  t. 
NellBon,  5  Rand.  (26  Va.)  696. 

ea.  Bennett  v.  ZabrlskI,  2  N.  H. 
7  [reh  den  2  N.  M.  176]. 

[a]  Sesoriblng'  plalntlSi  by  a  oo- 
pMlnersbtp  name  is  not  sutflclent. 
Barber  v.  Smith,  41  Mich.  138,  1  NW 
992 

[b]  -WlMa  defect  not  f»tal^(l) 

A  failure  to  state  the  names  of  the 
individuals  composing  the  firm  will 
not  authorise  the  dismissal  of  a  levy 
thereunder  or  the  rejection  of  the  at- 
tachment when  offered  In  evidence  on 
trial  of  a  claim  growing  out  of  ^uch 
levy.  Oazan  v.  Royce,  78  Oa.  512,  3 
SE  763.  (2)  Where  a  writ  was  sued 
out  in  a  Arm  name,  but  a  declaration 
was  filed  setting  out  in  full  the 
names  of  the  members  of  the  Arm, 
and  defendant  appeared,  the  Irregu- 
larity was  unimportant.  Although  It 
might  have  been  sufficient  cause  for 

?uashlng  the  writ  If  not  amended,  or 
or  reversing  an  error  if  there  had 
been  a  default.  It  did  not  render  the 
writ  void.  Clayburg  v.  Ford  3  111,  A. 
542. 

[c]  Chfiatlaii  names  not  gtrm. — 

Where  the  christian  names  of  the 
plaintiffs  were  not  given  in  the  writ, 
but  they  were  denominated  by  their 
last  names  and  aa  a  firm  and  other- 
wise identified,  the  writ  was  held,  on 
collateral  attack,  not  to  be  absolutely 
void,  but,  while  the  case  was  still 
open,  capable  of  amendment  by  leave 
of  court.  Barber  v.  Smith,  41  Mich. 
13R.  1  NW  992. 

[d]  Omission  of  one  partner. — 
Where  an  action  of  attachment  was 
brought  In  the  name  of  a  firm,  and 
the  name  of  one  of  the  partners  was 
omitted  in  the  papers  as  originally 
filed,  which  omission  was  subse- 
quently cured  by  amendment,  the 
levy  was  held  to  he  unaffected  by 


such  omission.  Henderson  v.  Stetter, 
31  Kan.  56,  2  P  649.' 

[e]  A  mistake  in  tlte  atven  name 
of  one  partner  will  not  Invalidate  the 
writ  where  the  parties  are  sufficient- 
ly Identified.  Van  Benschoten  v. 
Fales.  126  Mich.  176,  86  NW  476. 

68.  Sims  V.  Jacobson,  61  Ala.  186 
(where  an  affidavit  for  attachment 
was  made  by  a  partner  of  a  named 
firm,  but  did  not  show  who  were  the 
other  members,  and  the  writ  Issued 
In  favor  of  the  affiant  and  two 
others,  not  showing  that  they  consti- 
tuted the  firm,  although  they  In  fact 
did,  was  Quashed). 

64.  See  Mason  v.  Rice,  66  Iowa 
174.  28  NW  S84. 

[a]  A  wMt  of  attaAmMtt  avalMet 
th*  flzm  vaSj,  In  a  suit  brought 
against  a  partnership  and  the  indi- 
vidual members  thereof,  will  not  Jus- 
tify the  officer  In  levying  on  the  In- 
dividual jproperty  of  one  of  the  part- 
ners. Haas  V.  Cook,  (Ala.)  41  S 
731;  Mason  V.  Rice,  66  Iowa  174,  28 
NW  384. 

[b]  A  misnomer  of  one  of  the  In- 
dlvlonals   oomposlng  a  partuanUp 

will  not  invalidate  the  attachment 
where  (1)  the  firm  name  Is  correctly 
given  (see  Rushton  v.  Rowe,  64  Pa. 
63),  or  (2)  service  Is  made  upon  the 
proper  copartners  (Herman  v.  Bailey, 
20  Misc.  94,  45  NTS  934). 

eS.  Sims  v.  Jacobson,  SI  Ala.  186; 
Voorhees  v.  Hoagland,  6  Blackf. 
(Ind.)  232. 

66.  Maury  v.  American  Motor  Co., 
25  Misc.  657,  66  NY8  316  [aff  3S 
App.  Dlv.  623  mem.  67  NTS  1142 
mem] ;  Bloomfleld  V.  Hancock,  1 
Terg.  (Tenn.)  100. 

67.  Hall  V.  Anderson,  17  Ulsc. 
870,  40  NTS  354. 

6B.  ProoeeOlngfl  to  proonre  at- 
taohnuut  see  supra  9!  121-317. 

69.  Tanner,  etc.,  Bnglne  Co.  v. 
Hall,  22  Fla.  391;  Tessler  v.  Crowley, 
16  Nebr.  869,  20  NW  264;  King  v. 
Board,  7  W.  Va.  701. 

[a]  meoorg  ahowlar  AUnr  of  afll- 
davlt^-An  order  of  attachment  Is- 
sued under  Va.  Code  (1860)  c  161 
S  11,  need  not  recite  the  making  of 
the  affidavit  or  refer  to  it,  where  It 
appears  from  the  record  that  a  suffi- 
cient affidavit  had  been  ffied  when  the 
order  was  Issued.  King  v.  Board,  7 
W.  Va.  701. 

[b]  In  South  Carolina  the  oath 
taken  before  the  granting  of  ah  at- 
tachment by  a  magistrate  should  be 
recited  in  the  writ,  as  It  must  ap- 
pear on  the  face  of  the  process  of  all 
limited  Jurisdictions  that  the  case  Is 
within  its  bounds.  Devall  v.  Tay- 
lor, 25  S.  C.  L.  6.  See  also  Hagood 
V.  Hunter,  12  S.  C.  L.  611. 

[c]  The  afldavlt  need  not  he  an* 
nesed  to  the  writ,  nor  a  copy  served 
with  it.  Burnslde  v.  Davis,  65  Mich. 
74,  31  NW  619.  Contra  Gnllun  v. 
Well,  116  Wis.  236.  92  NW  1091. 

70.  Tanner,  etc..  Engine  Co.  v. 
Hall.  22  Pla.  391:  Westphal  v.  Sher- 
wood, 69  Iowa  364,  28  NW  640;  WadB- 
worth  V.  C%eeney,  IS  Iowa  676:  EllB- 
worth  V.  Hoore,  6  lowa  486;  Hays  v. 


Procnn  Attacdonant.*'  In  the  abaenee  of  statntoiy 
requirement  it  is  not  necessary  to  reeite  the  filing 
of  the  affidavit  required  by  law  **  or  the  ezeention 
or  filing  of  a  b(md,">  although  it  has  be«n  said  to 
be  good  form  to  reeite  these  matters.'^  Neither  ia 
it  necessary  for  the  writ  to  reeite  the  order  tax  iU 
issuanee^^'  or  to  show  vpon  its  faee  by  what  officer 
it  was  allowed.'* 

[M341  b.  As  to  Action  m  Which  Writ  iMUd. 
An  ancillary  writ  of  attachment  must  refer  to,  de- 
scribe, and  identify  the  suit  in  aid  of  which  it  is- 
sues, so  as  to  show  unmistakably  upon  its  faee  that 
it  forms  an  adjunct  to  that  partieidar  proceeding.'* 
It  should  recite  that  an  action  has  been  commenced  " 
and  is  pending"  by  plaintiff  against  defendant," 
the  nature  thereof,'"  the  tribunal  in  which  it  is 

Gorby,  3  Towa  203;  Tessler  v.  Crow- 
ley. 16  Nebr.  369.  20  NW  264:  Ela  v. 
Shepard,  32  N.  H.  277. 

U]  In  ladlaas  (1)  the  statute  re- 
quires a  recital  in  the  writ  that  the 
bond  has  been  approved  and  filed. 
Levi  V.  Darling,  28  Ind.  497;  Mamtne 
v.  Murphy,  8  Tnd.  272.  (2)  But  It  has 
been  held  under  this  statute  that  a 
recital  in  the  writ  that  the  bond  has 
been  filed  Is  equivalent  to  a  atate- 
ment  of  Its  approval.  Mamlne  v. 
Murphy,  8  Ind.  272. 

71.  Tessler  v.  Crovley,  16  Nebr. 
369,  20  NW  264.  See  also  Tanner, 
etc..  Engine  Co.  v.  Hall,  22  Fla.  891; 
Garnet  v.  WImp,  S  B.  Mon.  (Ky.> 
360;  Banta  v.  Reynolds,  3  B.  Hon. 
<Ky.>  80. 

TO.  Armstrong  v.  T.ynch,  29  Nebr. 
87,  46  NW  274  (holding  that,  under 
the  Nebraska  statutes,  where  a  writ 
of  attachment  is  Issued  on  a  demand 
not  due,  the  order  allowing  such  is< 
sue  need  not  appear  on  the  face  of 
the  writ). 

73.  Shaubhut  v.  Hilton,  7  Minn. 
506. 

74.  Fairfield  v.  Baldwin,  12  PicK 
(Mass.)  888;  Lewis  v.  Woodfolk.  S 
Baxt.  (Tenn.)  25;  Gibson  v.  Carroll, 
1  Hetsk.  (Tenn.)  23.  Bee  also  Peak 
V.  Buck,  8  Baxt.  (Tenn.)  71;  Wood- 
folk  v.  Whitworth,  B  Coldw.  (Tenn.) 
561. 

78.  Peak  v.  Buck,  3  Baxt  (Tenn.) 
71;  Woodfolk  V.  Whitworth,  6  CToldw. 
(Tenn.)  661;  Smith  v.  Poster.  8 
Coldw.  (Tenn.)  139;  Morris  v.  Davis, 
4  Sneed  (Tenn.)  462;  Thompson  v. 
Carper,  11  Humphr.  (Tenn.)  642.  See 
also  Walker  v.  Cottrell,  6  Baxt 
(Tenn.)  257. 

76.  Barber  v.  Swan,  4  Onwne 
(Iowa)  852.  61  AmD  124. 

[a]  A  wanant  la  not  xeadwed 
void  hr  the  omlsalon  to  state  that  it 
was  issued  In  a  pending  action. 
Lawton  v.  Kiel,  61  ^rb.  (N.  T.)  SO, 
84  HowPr  46S.  See  also  Hounahell  v. 
Phares.  1  Ala.  B80. 

77.  Peak  v.  Buck,  8  Baxt  (Tenn.) 
71:  Woodfolk  V.  Whitworth.  6  Coldw. 
(Tenn.)  661 ;  Smith  v.  Foster,  S 
Coldw.  (Tenn.)  139;  Morris  v.  Davis, 
4  Sneed  (Tenn.)  462;  Thompson  v. 
Carper  II  Humphr.  (Tenn.)  642.  See 
a1  so  Walker  v.  Cottrell,  6  Baxt. 
(Tenn.)  257. 

78.  Hickman  v.  Gest.  Ky.  Dec.  297 
(holding  that  It  Is  Indispensably  nec- 
essary that  the  attachment  should 
state  the  nature  of  the  demand  so 
specially  that  a  recovery  thereon 
would  effectually  bar  a  subsequent 
demand  for  the  same  cause) ;  Brown 
V.  Hoy.  16  N.  J.  L.  157;  Peak  v.  Buck, 


3  Baxt  (Tenn.)  71;  Ogg  v.  Lelnart  1 
Helsk.  (Tenn.)  40;  Woodfolk  v.  Whit- 
worth. 6  Coldw.  (Tenn.)  561;  Smith 
V.  Foster,  3  Coldw.  (Tenn.)  129;  Mor- 
ris V.  Davis,  4  Sneed  (Tenn.)  412; 
Thompson  v.  Carper,  11  Humphr. 
(Tenn.)  542.  See  also  Walker  V.  Cot- 
trell. 6  Baxt  (Tenn.)  267. 

[a]  On  ths  ottwr  haad  tt  la  con- 
sidered unnecessary,  In  some  statea 
to  set  forth  in  the  writ  the  cause  of 
action  or  Its  nature.  Wea^dud 
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pendiiig/'  and,  where  required  by  statute,  that  the 
cause  of  aetion  is  jast.^ 
[(  335]   c  As  to  Amonnt  of  OlainLS^  The  writ 


should  state  the  amount  of  the  claim  for  which 
it  is  issued;^'  but  where  the  amount  claimed  is 
omitted  or  erroneously  stated,  the  writ  is  ordinarily 


Sherwood,  69  Iowa  864,  28  NW  640; 
Wadawortfa  v.  Cheeney,  13  Iowa  676; 
Pitkina  v.  Boyd.  4  Greene  (Iowa) 
255;  Tesaler  v.  Englehart,  18  Nebr. 
167,  24  NW  734;  Fox  v.  Maya,  46  App. 
Dlv.  1.  61  NTS  295. 

[b1  Atteahnmt  of  »•!  aatet*^ 
(1)  In  Maine  since  St.  (1838)  o  S44. 
DO  attachment  of  real  estate  on 
mesne  process  creates  any  lien  there- 
on, unless  the  nature  and  amount  of 
the  creditor's  demand  Is  set  forth  in 
proper  counts  or  a  specification 
thereof  la  annexed  to  the  writ  (E!ver- 
ett  V.  C^arleton,  8S  Me.  397,  27  A  265; 
Brigps  V.  Hodgdon,  78  Me.  514,  7  A 
387;  Bartlett  v.  Ware,  74  Me.  292; 
Belfast  Sav.  Bank  v.  Kennebec  Land, 
etc.,  Co.,  73  Me.  404;  French  v.  Lord, 
tS  Me.  S3T;  Shaw  v.  Nlckerson,  60 
Me.  249:  Poor  v.  Larrabee,  B8  Me. 
543;  PhilHpa  v.  Pearson,  55  Me.  570; 
Drew  V.  Alfred  Bank,  55  Me.  460; 
Jordan  v.  Keen,  54  Me.  417;  Forbes 
V.  Hall,  51  Me.  568;  Hanson  t.  Dow, 
SI  Ue.  165;  Neally  v.  Judkina,  48 
Me.  6«6;  Osgood  v.  Holyoke,  48  Me. 
410:  Saco  V,  Hopklnton,  29  Me.  268; 
Fairbanks  v.  Stanley,  18  Me.  296),  (2) 
and  an  attachment  of  real  estate,  If 
Invalid  when  made,  cannot  be  ren- 
dered valid  by  any  subsequent 
amendment  of  the  writ  (Drew  v.  Al- 
fred Bank,  S5  Me.  450).  (3)  "In  the 
construction  of  this  statute  the  court 
Ions  aso  decided  that  where  a  writ 
contains  no  other  description  of  the 
plalntUTs  demand  than  this.  To  bal- 
ance dne  on  account  and  interest, 
S15D0,'  no  valid  attachment  of  real 
estate  can  be  made  upon  it.  Saco  r. 
Hopklnton,  29  Me.  S68.  The  Bpedflca- 
tlon  in  this  writ  against  Laway  was 
this.  To  amount  due  on  account, 
J707.9Z.  Interest  (76.00.'  with  an  ad- 
ditional allegation  that  under  the 
money  count  the  plaintiff  would 
claim  to  recover  the  'balance'  due  on 
account.  These  specifications  are  al- 
most precisely  the  same  as  the  one 
held  Insufficient  In  the  case  cited,  and 
are  In  no  respect  any  more  definite. 
We  think  they  were  insufficient  un- 
der the  statute."  Belfast  Sav.  Bank 
V.  Kennebec  Land,  etc.,  Co.,  73  Me. 
104.  405.  (4)  An  attachment  of  real 
estate.  Issued  before  the  act  of  1838 
went  into  effect,  although  Judgment 
was  not  recovered  and  levy  made 
until  afterward,  was  not  defective 
because  the  writ  contained  a  general 
money  count  without  any  speclflca- 
ilon  which  the  statute  required 
should  ifte  annexed  to  the  writ, 
French  v.  Lord.  69  Me.  6S7  [overr 
Poor  V.  Larrabee.  58  Me.  5431.  See 
also  Smith  v.  Keen,  26  Me.  411. 

[c]  nw  tschBlcal  nams  of  the  ao- 
tkn  need  not  be  given  where  the  writ 
upon  Its  face  advlseB  defendant,  not 
only  of  the  nature  of  the  complaint, 
but  also  of  the  precise  amount  sworn 
to  by  plaintiff.  Bails  v.  Cossltt,  14 
Ark.  222  [dlst  Renner  v.  Reed,  « 
Ark.  339]. 

[d]  Oharaoter  of  deM. — An  at- 
tachment is  not  defective  because  it 
does  not  describe  the  character  of 
the  debt,  whether  due  by  bond,  note, 
or  account,  and  that  the  statute  does 
not  require  the  warrant  to  describe 
the  claim  with  the  precision  of  a 
declaration.  McCluny  v.  Jackson,  6 
Cratt.  (47  Va.)  96. 

[e]  SnfOoleiior  of  deierlpUoB. — 
Under  Pub.  St.  c  167  !|  7,  8.  "in  or- 
der that  a  valid  attachment  may  be 
made,  the  writ  need  not  contain  a 
declaration,  nor  any  description  of 
the  cause  of  action  on  which  it  la 
Intended  to  declare,  other  than  the 
name  of  the  form  thereof,  and  the 
dPTlaratlon  may  be  filed  in  the  clerk's 
ofBce  on  or  before  the  day  on  which 
the  writ  is  returnable,  unless  an  ar- 
rest of  the  person  is  made."  Binney 
V.  Globe  KaL  Bank,  150  Mass.  674, 
21  NG  380,  6  LRA  879. 


[f]  Deolantlon  on  moaer  eouits 
OBly. — ^Where  an  acceptor  takes  up 
the  bill  and  sues  the  drawer,  declar- 
ing on  the  money  counts  only,  al- 
though the  writ  does  not  show  the 
specific  grounds  of  action,  it  is  suffl' 
dent  to  support  an  attachment. 
Whltwell  V.  Brigham,  19  Pick. 
(Mass.)  117.  See  President,  etc.,  of 
Adams  Bank  v.  Anthony,  18  Pick. 
(Mass.)  238;  Falrfleld  v.  Baldwin,  12 
Pick.  (Mass.)  888;  Brigham  v.  Este, 
2  Pick.  (Mass.)  423;  Willis  v.  Chok- 
er, 1  Pick.  (Mass.)  204;  Rev.  St.  o. 
90  t  83. 

[g]  Indorssmsnt  of  eanse  of  ao- 
tlon  on  writ.— It  has  been  held  that 
the  Alabama  act  of  1807,  which  pro- 
vides that  the  cause  of  action  shall 
be  Indorsed  on  the  writ,  applies  only 
to  Initiatory  process  Issued  from  the 
courts  In  which  clerks  are  necessary 
officers,  and  does  not  extend  to  at- 
tachments Issued  by  a  Judicial  offi- 
cer. Planters',  etc..  Bank  v,  Andrews, 
8  Port.  (Ala.)  404;  Lowry  v,  Stowe, 
7  Port.  (Ala.)  483. 

[h]  Fvofert  not  aeosssair  In  writ. 
— ^Whlle  an  attachment  should  state 
the  demand  for  which  it  la  brought 
so  explicitly  as  to  make  It  a  good 
bar  in  a  future  action  for  the  same 
cause,  yet,  where  the  action  Is 
founded  on  a  note,  It  la  not  necessary 
to  make  in  the  writ  profert  of  the 
note.  Monroe  v.  Castleman,  8  A.  K. 
Marsh.  (Ky.)  399. 

[i]  Brtoneova  reettal^A  recital 
that  the  action  is  for  "wrongful  de- 
tention" rather  than  for  "wrongful 
conversion,"  where  the  real  cause  of 
action  can  easily  he  ascertained  from 
the  complaint  and  the  affidavit.  Is  an 
Irregularity  and  not  a  jurisdictional 
defect.  Railings  v.  McDonald,  76 
App.  Div.  112.  116.  78  NTS  1040. 

[]]  Immaterial  mistake. — Under 
Code  Civ.  Proc.  !  635,  specifying  the 
actions  In  which  attachment  lies, 
failure  to  state  or  mistake  (n  recit- 
ing the  nature  of  the  cause  of  action 
does  not  vitiate  the  attachment,  and 
the  warrant  la  sustainable  If  auffl- 
clent  facts  are  stated  to  constitute 
any  of  the  causes  of  action  specified 
In  the  section.  Murphy  v.  Llndstedt, 
142  App.  Div.  777.  127  NTS  609.  De- 
fects and  objections  generally  aee 
supra  346. 

[k]  Atnendmsnt. — (1)  Where  an 
amendment  In  the  principal  action 
makes  It  proper  or  necessary,  the 
auxiliary  writ  -of  attachment  may  be 
amended  so  as  to  conform  to  the 
principal  action.  Jackson  v,  Fletch- 
er, Morr.  (Iowa)  230  (in  which  case, 
by  clerical  error,  the  writ  of  sum- 
mons was  Issued  in  assumpsit,  al- 
though the  action  was  In  debt),  (2) 
although,  under  the  act  In  regard  to 
attachments  In  courts  of  record 
(Hurd  Rev.  St.  11899]  p  176)  9  6, 
prescribing  the  form,  substantially, 
of  the  writ,  the  cause  of  the  attach- 
ment, as  set  out  In  the  affidavit, 
should  be  stated  In  the  writ,  yet  Its 
omission  does  not  make  it  void,  but 
may  be  cured  under  g  28,  providing 
that  no  writ  shall  be  quashed  on  ac- 
count of  any  Insufficiency  thereof,  if 
plaintiff  shall  cause  It  to  be  amended 
as  the  court  shall  direct.  Cllne  v. 
Patterson.  191  111.  246.  61  NE  126 
[rev  88  111.  A.  360].  Amendmenta 
generally  see  in^ra  S  347, 

[1]  Raising  objection  on  appeal. — 
A  defect  in  an  attachment  writ,  con- 
sisting of  an  omission  to  state  the 
cause  of  action,  is  not  waived  where 
the  judgment  Is  by  default,  but  may 
be  taken  advantage  of  on  appeal. 
Cllne  V.  Patterson,  191  111.  246,  61 
NE  126  rrev  88  111.  A.  860]. 

[m]  In  Maryland  the  attachment 
muet  be  accompanied  by  a  capias 
against  defendant  and  a  short  note 
of  plalntltTs  cauee  of  action  to  be 
set  up  at  the  courthouse  door.  Ston9 


V.  Magruder.  10  Gill  &  J.  383,  32  AmD 
177.  See  Spear  v.  Griffin.  23  Md.  418; 
Campbell  v.  Webb,  11  Md.  471;  Brent 
V.  Taylor,  6  Md.  58. 

79.  Peak  v.  Buck,  3  Baxt.  (Tenn.) 
71;  Lowenhelm  v.  Ireland.  2  Baxt 
(Tenn.)  214;  Woodfolk  v.  Whltworth, 
5  Coldw.  (Tenn.)  661;  Smith  v.  Fos- 
ter. 3  Coldw.  (Tenn.)  139:  Morris  V. 
Davis,  4  Sneed  (Tenn.)  452:  Thomp- 
son V.  Carper,  11  Humphr.  (Tenn.) 
542.  See  also  Walker  Cottrell,  « 
Baxt.  (Tenn.)  257. 

80.  Peak  V.  Buck,  3  Baxt.  (Tenn.) 
71;  Woodfolk  v.  Whltworth.  B  Coldw. 
(Tenn.)  561;  Smith  v.  Foster,  3 
Coldw.  (Tenn.)  139;  Morris  v.  Davis, 
4  Sneed  (Tenn.)  452:  Thompaon  v. 
Carper,  11  Humphr.  (Tenn.)  542.  See 
also  Walker  v.  Cottrell,  6  Bait. 
(Tenn.)  257. 

81.  Variance  between  writ  and 
other  papers  as  to  amonnt  of  claim 
aee  Infra  S  345. 

83.  C^l. — Baldwin  v.  Napa,  etc.. 
Wine  Co.,  137  Cal.  646,  70  P  732;  Tib- 
bet  V.  Sue.  122  Cal.  206.  64  P  741; 
DeLeonls  v.  Etchpare,  120  Cal.  407, 
62  P  718:  Kennedy  v.  California  Sav. 
Bank,  97  Cal.  93,  31  P  846,  S3  AmSR 
163;  Davis  v.  Baker.  88  Cal.  108.  26 
P  llOS;  Ralphs  v.  Bruns,  22  C^l,  A. 
153,  133  P  997.  See  also  Wigmore  T. 
Buell.  122  Cal,  144.  64  P  600. 

Ind.-~Reed  V.  Kentucky  Bank,  5 
Blackf.  227. 

Mont. — Wilson  v.  Barbour,  81 
Mont.  176,  63  P  815. 

N.  Y. — Elwell  v.  Acme  Portland 
Cement  Co.,  154  App.  Dlv.  122,  138 
NTS  1004;  Rouge  V.  Rouge,  14  Misc. 
421,  35  NY8  836,  26  NYClvProc  102, 
2  NTAnnCas  376  [aft  16  Misc.  36,  36 
NTS  4361. 

Or. — ^Kleln  v.  Turner,  86  Or.  869, 
133  P  625. 

Tenn. — Peak  v.  Buck,  S  Baxt.  71; 
Woodfolk  V.  Whltworth.  5  Coldw. 
561;  Smith  v.  Poster,  3  Coldw.  139; 
Morris  v.  Davis,  4  Sneed  452;  Thomp- 
son V.  CJarper,  11  Humphr.  542.  See 
also  Walker  v.  Cottrell,  6  Baxt.  267. 

Tex. — Munzenbelmer  v.  Manhattan 
Cloak,  etc.,  Co.,  79  Tex.  818,  16  SW 
389;  Freiberg  v,  Freiberg,  74  Tex. 
122;  Espey  v.  Heidenhelmer,  58  Tex. 
662. 

Utah. — Bowers  v.  London  Bank,  8 
Utah  417,  4  P  226. 

Va. — McCluny  v.  Jackson,  6  Graft. 
(46  Va.)  96;  Clay  v.  Nellson,  6  Rand. 
(26  Va.)  596. 

W.  Va. — Ballard  v.  Great  Western 
Mln.,  etc.,  Co.,  39  W.  Va.  894.  19  SB 
510. 

[a]  Addition  of  the  words  "or 
thareabonts"  after  the  amount  of  the 
demand  In  a  writ  does  not  render  the 
proceeding  void,  on  a  collateral  at- 
tack, under  Cal.  Code  Civ.  Proc.  8 
540.  requiring  writs  of  attachment 
to  state  the  amount  of  platntltTB 
demand.  Davis  v.  Baker,  88  Ca^ 
106,  25  P  1108. 

[b]  IHreotliw  Uvt  for  stated 
amonnt  with  nterest,  eosts.  eto^ 
Where,  by  statute,  the  sheriff  Is  re- 
quired to"  levy  on  property  In  value 
fifty  per  cent  more  than  la  due,  a 
writ  directing  the  sheriff  to  attach 
to  satisfy  the  amount  of  thirty-seven 
hundred  dollars,  claimed  in  the  peti- 
tion to  be  due,  with  Interest,  costs, 
and  attorney's  fee,  was  not  Indefi- 
nite as  to  the  amount  to  be  attached 
by  the  sheriff.  Toledo  Sav.  Bank  v. 
Johnson,  90  Iowa  749,  57  NW  622. 

[c]  Writ  should  be  for  amonnt 
stated  In  affldavlt. — De  Leonis  t. 
Etchpare.  120  Cal.  407,  52  P  718. 

[d]  Writ  held  to  be  In  proper 
amonnt. — Where  a  writ  of  attach- 
ment of  trespassing  animals  stated 
the  amount  In  suit  to  be  six  hun- 
dred and  fifty-three  dollars,  and  the 
complaint  prayed  for  live  hundred 
dollars  damages  and  one  hundred 
and  fifty-three  dollars  for  certain 
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amendable  in  that  respect.^' 

[}  336]  d.  As  to  GToands  of  AtUchment.  The 
writ  should  state  one  or  more  of  the  statntozj 
grounds  upon  which  it  is  granted,**  and  ia  Buf- 
ficient  in  this  respect  if  the  words  employed  are 
snbstantially  synonymous  with  those  of  the  stotnte." 


Bat  an  insnfficient  recital  has  been  held  an  irr^n- 
larity  only,^'  and  in  the  absence  of  statutory  in- 
hibition the  court  has  inherent  power  to  permit  the 
amendment  of  an  inadvertent  error  in  the  state- 
ment of  the  grounds,^^  and  a  defective  statement  in 
the  writ  may  be  aided  by  referenee  to  the  affidavit*^ 


coats  and  expenses  Incurred,  beafdes 
costa  incurred  for  feed  and  care  of 
the  animals  after  they  were  at- 
tached, the  writ  subBtantlally  con- 
formed to  the  Code  Civ.  Proc.  S  640, 
requiring  the  writ  to  direct  the  sher- 
iff to  satisfy  plaintiff's  demand,  "the 
amount  of  which  must  be  stated  In 
conformity  with  the  complaint," 
since  the  last-named  charge  was  part 
of  the  costs,  and  not  of  plaintiffs 
claim.  Wigmore  v.  Buell,  122  Cal. 
144.  54  P  GOO. 

[e]  Btatement  of  •nreffate  tarn. 
—A  writ  containing  the  amount  of 
each  of  separate  causes  of  action 
pleaiSed,  based  on  an  affidavit  not 
stating  a  cause  of  attachment  aa  to 
all,  was  not  invalidated  because  It 
alleged  the  amount  demanded  as  the 
aggregate  of  all  the  claims.  Wilson 
V.  Barbour.  21  Mont.  176.  53  P  315. 

[f]  Dlfferettt  uuoonts  affiinst 
••▼•ral  defendants. — "When  the  com- 
plaint demands  different  amounts 
from  the  several  defendants  In  an 
action,  the  writ  must  conform  to  the 
complaint  and  direct  the  attachment 
of  fio  much  property  of  the  respec- 
tive defendants  as  will  secure  the 
amount  alleged  to  be  due  from  each. 
The  clerk  Is  not  authorised  to  Issue 
a  writ  of  attachment  against  the 
property  of  any  defendant  for  an 
amount  exceeding  the  demand  which 
is  made  against  such  defendant  in 
the  complaint,  and  if  he  does,  the 
writ  must  be  discharged  as  to  such 
defendant,  on  his  motion."  Ken- 
nedy V.  California  Sav,  Bank.  97  Cal. 
93.  98,  31  P  846,  33  AmSR  163. 

[gl  In  Kn  notion  for  anUanidated 
damag'ts  (I)  the  court  should  exer- 
cise Judicial  discretion  as  to  the  dam- 
ages likely  to  be  recovered,  and  tlx 
the  amount  for  which  the  attach- 
ment Issues  accordingly.  Rouge  v. 
Rouge,  14  Misc.  421.  35  NTS  836,  25 
NTCivProc  102,  2  NTAnnCas  376  [aff 
15  Misc.  36,  36  NTS  436].  (2)  And 
the  amount  may  he  reduced  upon  the 
application  of  either  party.  Cohen 
v.  Walker,  38  Misc.  114.  77  NTS  106; 
Sulzbacher  v.  Cawthra,  14  HIsc.  646, 
36  NTS  8  [aff  148  N.  T.  766  mem,  43 
NE!  990  mem]. 

Sh]  Orderlnr  flxlug  amount. — ^An 
er  by  a  county  Judge  fixing  the 
amount  of  property  which  may  be 
attached  In  an  action  not  founded  on 
contract.  Is  sufficiently  attested  by 
his  signature  without  a  certlQcate  of 
his  ofncial  character  under  the  seal  of 
his  court.  Sherrlll  t.  Fay,  14  Iowa 
292 

[i]   XsdvotlMi  Of  anumnti—Tn  an 

action  against  a  nonresident  for  the 
alienation  of  the  affections  of  plain- 
tiff's wife,  where  the  damages  de- 
manded were  seventy-five  thousand 
dollars,  it  was  held  that  a  like  sum 
specified  In  the  attachment  was  ex- 
cessive, and  should  be  reduced  to 
fifty  thousand  dollars.  Ouest  v. 
Lowther,  84  App.  Dlv.  462,  SS  NTS 
1016. 

[J1    Attaduneat  allowed  by  olerk. 

—The  Arkansas  statute  requiring  an 
order  of  the  court  or  Judge  granting 
an  attachment  to  specify  the  amount 
for  which  It  was  allowed  does  not  re- 
oulre  the  clerk,  when  the  attach- 
ment Is  allowed  by  himself,  to  make 
an  order  specifying  the  amount. 
People's  Sav,  Bank,  etc.,  Co.  v 
Batchelder  Egg  Case  Co.,  61  Fed. 
130.  2  CCA  126. 

ik]  Xl«f«adaBt*a  ««mptlon>,— The 
er  need  not  so  state  plalntlfTB 
claim  that  the  amount  of  defend- 
ant's exemptions  may  appear.  Tes- 
Bler  V.  Englehart,  18  Nebr.  167,  24 
NW  784. 


83.  Iowa. — Atkins  v.  Womeldorf, 
63  Iowa  160,  4  NW  906;  Qourley  v. 
Carmody,  23  Iowa  212. 

Kan. — Emerson  v.  Thatcher,  6  Kan. 
A.  325,  61  P  50. 

Ky. — Lee  v.  Smyser,  96  Ky.  369,  29 
SW  27,  16  KyL  497;  Loulavllle  Bank- 
ing Co.  V.  Etheridge  Mfg.  Go^  43  SW 
169.  19  Kyi,  908. 

N.  T. — ^Pelffer  v.  Wheeler,  76  Hun 
280.  27  NTS  771. 

Tex. — Munzenhelmer  v.  Manhattan 
Cloak,  etc,  Co.,  79  Tex.  318,  15  SW 
389. 

Amendment  ffanvrally  see  Infra  | 

347. 

[a]  XUnstratlonB. — <1)    The  writ 

Is  not  void  because  the  clerk  of  the 
court  Inserts  therein  one  hundred 
dollars,  as  the  probable  costs,  instead 
of  fifty  dollars,  as  provided  by  stat- 
ute, and  the  writ  may  be  amended 
in  this  respect.  Emerson  v.  Thatch- 
er. 6  Kan,  A.  825,  51  P  50.  (2) 
Where  the  petition  shows  the  date 
and  amount  of  the  Judgment  sued 
on,  and  rate  of  Interest,  an  attach- 
ment issued  thereon  Is  not  invali- 
dated by  a  slight  mistake  in  com- 

guting  and  stating  the  amount  due. 
ailatln  First  Nat.  Bank  v.  Wallace, 
(Tex.  Civ.  A.)  66  BW  392. 

[b]  wiMB  aauBdmsBt  Bot  avau- 
abi*. — An  Invalid  attachment  of 
realty  in  a  suit  upon  an  account  "for 
balance  due."  without  Items,  is  not 
validated  by  an  amendment  of  the 
writ  after  entry,  by  filing  an  Itemized 
account  under  Rev.  St.  c  83  S  60  pro- 
viding that  no  attachment  of  realty 
on  mesne  process  creates  any  lien 
thereon,  unless  the  nature  and 
amount  of  plaintlfTs  demand  is  set 
forth  In  proper  counts.  Bisbee  v,  Mt. 
Battle  Mfg.  Co.,  107  Me.  185,  77  A 
778. 

84.  Nachtrleb  v.  Stoner,  1  Colo. 
423;  Cllne  v.  Patterson,  191  111.  246, 
61  NE  126  trev  88  111.  A.  360];  Cas- 
tellanos  V.  Jones,  6  N,  T.  164;  Fox  v. 
Mays.  46  App.  Dlv.  1,  61  NTS  295; 
Stone  V.  Pratt,  90  Hun  39,  35  NTS 
519;  Garson  v.  Brumberg,  75  Hun 
336,  26  NTS  1003;  Galllgan  v.  Croten, 
18  Misc.  428.  42  NTS  22;  MacDon- 
ald  V,  Kleferdorf,  18  NTS  763,  22 
NTCivProc  105;  Conrad  v.  McGee,  9 
Terg.  (Tenn.)  428;  McCulloch  v.  Fos- 
ter, 4  Terg.  (Tenn.)'  162.  Contra 
Wadsworth  V.  Cheeney,  13  Iowa  676. 

[a]  Pzasvavtlon  as  to  jrronada,— 
Where  the  attachment  Itself  does  not 
appear  In  the  record.  It  will  be  pre- 
sumed that  It  was  granted  on  all  the 
grounds  sufficiently  established.  Dl- 
nan  v.  Allen.  16  Hun  (N.  T.)  407. 

rb]  Snzpliimc«._Where  the  writ 
sufficiently  states  the  ground  on 
which  it  was  granted,  the  fact  that 
it  states.  In  addition,  matters  which 
are  not  made  grounds  for  its  Issue 
does  not  vitiate  or  Invalidate  the 
writ,  but  such  matters  will  be  treat- 
ed as  mere  surplusage.  Fox  v.  Mays, 
46  App.  Dlv.  1,  61  NTS  295:  Ross  v. 
Wlgg.  6  NTCivProc  268  note  Jaff  34 
Hun  192,  6  NTCivProc  283].  But  see 
Conrad  v.  McOee,  9  Terg.  (Tenn.) 
42S. 

[c]  Ststament  held  snnolent^ — ^A 

warrant  of  attachment  recltlnflr  that 
application  has  been  made  for  It; 
that  defendant  was  about  to  dis- 
pose of  her  property  with  intent  to 
defraud  her  creditors;  and  that  she 
had  wrongfully  converted  plaintlfTs 
personal  property,  and  was  about  to 
dispose  of  her  property  with  Intent 
to  defraud  her  creditors,  and  there- 
by injure  plaintlfTs  personal  prop- 
erty, on  which  grounds  the  warrant 
was  granted,  was  sufHcient  under 
Code  Civ.  Proc.  9  641,  requiring  the 


warrant  to  briefly  recite  the  grounds 
of  the  attachment.  Fox  v.  Haya  46 
App.  DJv.  1,  61  NTS  296. 

[d]  Statements  held  InnUBcItab 
— (1)  A  warrant  stating  that  "de- 
fendant avoids  the  service  of  a  sum- 
mons," is  not  sufficient,  under  Cod« 
Civ.  Proc.  t  3169  subd  4,  authorlzinK 
an  attachment  where  defendant  ha< 
left  the  state,  or  conceals  himself 
therein,  with  Intent  to  avoid  service. 
Galllgan  v.  Groten,  18  Misc.  428.  4i 
NTS  22  26  NTCivProc  78.  (2)  The 
recital  In  a  warrant,  as  a  ground  of 
attachment,  merely  that  "defendant 
has  departed  from  the  city  and  state 
of  New  Tork"  was  held  Insufnclent 
Macdonald  v.  Kleferdorf,  18  NTS 
763.  22  NTCivProc  105. 

re]  Tha  defect  la  avaUable  on  ap- 
psal  where  defendant  did  not  appear 
in  the  trial  court.  Cllne  v.  Fatter- 
son,  191  111.  246,  61  NE  126  [rev  8S 
111.  A.  3601.  ^ 

[f]  wsivar  of  insmiarttr..-^ 

irregularity  In  an  attachment  In  re- 
citing that  defendant  had  disposed  of 
its  property  with  Intent  (o  defraud 
its  creditors  Instead  of  reciting,  u 
the  fact  was,  that  It  was  about  to 
dispose  of  its  property  by  means  of 
a  fraudulent  Judgment,  is  not  avail- 
able to  defendant,  where  no  refer- 
ence Is  made  to  such  irregularity  In 
the  notice  of  motion  to  vacate  the 
attachment,  as  required  by  the  rules 
of  ^  practice.  Marietta  First  Nat 
Bank  v.  Brunswick  Chemical  Worka 
3  Silv.  Sup.  61,  6  NTS  318.  17 
NTCivProc  229  [aff  119  N.  T.  645,  13 
NE  1149].  Waiver  Of  IrreKUlarlty 
generally  see  Infra  !  846. 

SB.  Jurgens  v.  Turn  Suden,  82  App. 
Dlv.  1,  52  NTS  662. 

ta]  Zllnstratlon. — In  a  warrant  of 
attachment  based  upon  defendant's 
fraudulent  secretion  of  his  propertr. 
the  use  of  the  word  "conceal"  In- 
stead of  "secrete"  Is  unobjectionable, 
the  two  words  being  substantially 
synonymoua  Jurgens  v,  Tum  Suden. 
32  App.  Dlv.  1.  52  NTS  662. 

86.  Ennls  v.  Untermyer,  93  App. 
Dlv.  375.  87  NTS  695. 

87.  Cllne  V.  Patterson,  191  111. 
246,  61  NE  126  [rev  on  other  erounda 
88  111.  A.  360];  King  v.  King.  ^8  App. 
Dlv.  189,  74  NTS  119;  Stone  v.  Pratt, 
90  Hun  39,  36  NTS  619:  Hallock  t. 
Van  Camp.  66  Hun  (N.  T.)  1,  8  NTS 
688;  Kibbe  v.  Wetmore,  31  Hun  (N. 
T.)  424:  Heriberg  v.  Bolesen.  5 J 
NTS  266,  6  NTAnnCas  86;  Thames, 
etc..  Mar.  Ins.  Co.  v.  Dtmmiefc.  22 
NTS  1096;  Rothschild  v.  Mooney,  IS 
NTS  126 ;  Furman  v.  Wal  ter.  1 3 
HowPr  (N,  T.)  848.  But  see  Mac- 
Donald  V.  Kleferdorf,  18  NTS  76S.  22 
NTCivProc  105. 

Amendment  rmeraUy  see  Infra  9 
347. 

[a]  Sub  powsr  may  be  sxaxolaed 
pendinff  a  motion  to  vaoata  the  war- 
rant because  of  such  defect.  King 
V.  King,  69  App.  Dlv.  128,  68  NTS 

1089. 

[b]  As    aralnst   third  pwaon^ 

There  Is  no  difference  in  the  power 
of  the  court  to  allow  an  amendment 
as  against  defendant  and  as  against 
a  person  who  claims  to  have  ac- 
quired an  interest  In  the  property 
attached  under  the  warrant.  King  v. 
King.  68  Apn.  Dlv.  189.  74  NTS  119. 
See  also  OalltE'an  v.  Groten,  18  Misc. 
428.  42  NTS  22. 

88.  Van  Camp  v.  Searle,  79  Hun 
134.  29  NTS  757  [mod  147  N.  T.  16». 
41  NE  427.  2  NTAnnCas  861]. 

[a]  ninstraUonv— Under  (3ode  Cfv. 
Proc.  B  641,  requiring  a  warrant  of 
attachment  to  "iM-iefly  recite  the 
grounds  of  the  attachment,"  a  recital 
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Statiiic  two  or  more  gronndB.  There  is  no  ob- 
jection to  stating  two  or  more  gronnds,"  provided 
they  are  not  inconsistent.**' 

A]tenutttT«  statements.  The  gronnda  of  attach- 
ment should  not  be  stated  in  the  alternative,"^  ex- 
cept where  the  statement  presents  merely  different 
pbases  of  the  same  state  of  facts  constituting,  in 
effect,  but  a  single  ground;'*  but  a  writ  contain- 
ing sueh  statements  is  voidable  only  and  good  until 


"that  the  said  defendant  has  ab- 
sconded from  the  county  oC  Orleans, 
the  place  of  his  residence,  with  In- 
tent to  defraud  his  creditors,"  was 
sufllclenL  where  the  affidavit  alleged 
that  defendant  had  departed  from 
the  state  where  he  resided  with  in- 
tent to  defraud  his  creditors,  and 
added  some  facte  and  circumstances, 
althourb  slender,  sufficient  to  sup- 
port that  conclusion.  Van  Camp  v. 
Searle.  79  Hun  134,  29  NTS  7B7  [mod 
147  N.  T.  150,  41  NE  427,  2 
NTAnnCas  361]. 

n.  Jurgens  v.  Turn  Suden,  32 
App.  Dlv.  1,  52  NTS  662. 

[a]  Matement  In  oonjnnottve. — A 
warrant  etatlng  that  defendant  con- 
ceals himself  with  intent  to  defraud 
hlB  creditors  and  to  avoid  service  of 
sammons  is  aufflclent,  althouKh  the 
terme  of  the  statute  are  in  the  al- 
ternative. Hall  V.  Anderson,  17  Mlac 
!70.  40  NTS  364. 

[b]  A  snffloiimt  statem«at  of  a 
in-ound  Is  not  vitiated  by  the  fact 
that  an  Insufficient  statement  la  con- 
junctively attached.  Williams  v. 
Rilthtmyer.  88  Hun  372.  S4  NTS  828; 

90.  Jurgens  v.  Turn  Suden.  32 
App.  Dlv.  1,  62  NTS  662. 

{a]  OnnuUta  taaM  sot  Ineonsiatont. 
—Where  a  warrant  of  attachment 
states  as  the  grounds  upon  which  It 
Is  granted  that  "the  defendant  Is 
concealing  his  property  to  defraud 
his  ervditora,  and  ...  is  about  to 
dispose  of  his  property  and  goods 
with  the  like  Intent,"  the  two 
itrounds  are  not  Inconsistent,  where 
It  appears  that  he  had,  by  changing 
the  apparent  title,  concealed  the  real 
title  from  selxure,  and  was  still  con- 
cealing it.  and  that,  while  It  was 
thus  concealed,  he  was  about  to  ae- 
sifcn  and  dispose  of  It  with  similar 
Intent  Jurgens  v.  Tum  Suden,  32 
App.  Dlv.  1.  52  NTS  662.  But  com- 
pare American  Horse  Exch.  v. 
Strauss,  75  Hun  192,  27  NTS  282, 

9X.  Cronln  v.  Crooks,  143  N.  T. 
J52,  38  NE  268  faff  78  Hun  120,  27 
NTS  822.  and  foil  Williams  v.  Blght- 
myer.  88  Hun  372,  34  NTS  8261; 
Stewart  v.  Lyman.  62  App.  Dlv.  182. 
70  NTS  936;  Oaraon  v.  Brumberg,  7B 
Hun  336.  26  NTS  1003:  Johnson  v. 
Buckel.  66  Hun  601,  20  NTS  B66;  Dln- 
truff  v.  TuthlH.  62  Hun  691.  17  NTS 
556:  Gregg  v.  Tork,  Dall.  (Tex.)  628. 

[a]  IllnatnitlOii.^ — A'  warrant  re- 
citing that  the  Jebtor  "has  removed, 
or  la  about  to  remove,  property  from 
the  State  with  Intent  to  defraud  his 
or  Its  creditors;  or  has  assigned,  dis- 
posed of  or  secreted,  or  Is  about  to 
assign,  dispose  of  or  secrete  property 
vlth  the  like  intent,"  has  been  held 
insnfflelent  hecause  In  the  alternative, 
although  following  the  language  of 
the  statute.  Oaraon  v.  Bnimberg, 
75  Hun  886,  26  NTS  1008. 

98.  Stewart  v.  Toyman,  62  App. 
Dlv.  182.  70  NTS  936;  Smith  v.  Wll- 
«on,  76  Hun  686.  28  NTS  212:  Stura  v. 
Plficher,  15  Misc.  410.  38  NTS  893; 
Henberg  v.  Bolesen,  68  NTS  266,  6 
NTAnnCas  36. 

[a]  Xnastratlon. — A  recital  In  a 
Warrant  that  "the  said  defendants 
nave  assigned,  disposed  of  or  se- 
cwted  their  property  with  Intent  to 
dpfmud  their  creditors*'  la  not  Insuf- 
ficient because  in  the  alternative,  but 
la  a  recital  of  one  class  only  of  the 
KTounda  set  forth  in  thp  statute. 
Smith  v.  Wilson.  76  Hun  565.  28  NTS 
212:  Heraberg  v.  Bolesen.  35  NTS  i 
266,  6  NTAnnCas  36.    See  also  Roth- 


schild v.  Mooney,  13  NTS  126:  Din- 
truft  V.  Tuthin,  52  Hun  691,  17  NTS 
656. 

(b]   roUowlag  words  of  statnta.F— 

A  warrant  of  attachment  containing 
the  entire  provision  of  Code  Civ. 
Proc  I  636  subd  2,  which  authorises 
an  attachment  against  a  defendant  If 
he  has  departed  from  the  state  with 
Intent  to  defraud  his  creditors,  or 
keeps  himself  concealed  therein  with 
like  Intent,  was  not  fatally  defective 
on  the  ground  that  It  stated  two 
grounds  of  attachment  disjunctively, 
as  the  wrong  which  the  Issuance  of 
the  warrant  was  intended  to  redress 
is  the  concealment  of  the  debtor  with 
Intent  to  defraud  his  creditors,  and 
hence  whether  he  has  departed  from 
the  state  or  keeps  himself  concealed 
therein  la  immaterial.  Stewart  v. 
Lyman,  62  App.  Dlv.  182.  70  NTS 
936. 

93.  Rogers  v.  Ingersoll,  103  App. 
Dlv.  490.  93  NTS  140  [aff  185  N.  T 
592  mem,  78  NE  1111  mem];  Stone 
V.  Pratt.  90  Hun  39.  36  NTS  619. 

94.  Stone  v.  Pratt,  90  Hun  39,  36 
NTS  619  [diat  Cronln  v.  Crooks,  143 
N.  T.  352,  38  NB  268];  Heraberg  v. 
Bolesen,  63  NTS  256,  5  NTAnnCas  36. 

AmsadiiMBt  geaaraUT  see  infra  S 
347. 

8B.  Archer  v.  Laldlaw.  129  Mich. 
198,  88  NW  466:  King  v.  Hubbell,  42 
Mich.  697,  4  NW  440;  Paddock  v. 
Matthews,  S  Mich.  18:  Hughes  v. 
Tennlson,  3  Tenn.  Ch.  641;  Munsen* 
helmer  v,  Manhattan  Cloak,  etc..  Co., 
79  Tex.  318,  16  BW  389.  See  also 
Macfle  V.  Pearson,  S  Ont.  746. 

[a]  Spaolal  attaduisnt^-^lthough 
the  precept  in  every  writ  of  attach- 
ment la  to  attach  to  the  amount 
therein  prescribed,  yet  where  a  spe- 
cial attachment  is  not  ordered  In 
writing  the  return  of  a  nominal  at- 
tachment has  been  received  as  a  suf- 
ficient service,  and  by  virtue  of  the 
statutes,  and  the  settled  practice  un- 
der them,  the  officer  Is  under  no  legal 
obligation  to  make  a  special  attach- 
ment without  written  directions  to 
this  effect  from  plaintiff,  his  agent, 
or  attorney.  Betts  v.  Norris,  16  Me. 
468. 

[b]  Where  a  Judgment  debtor  has 
been  committed  to  Jail  and  dis- 
charged on  taking  the  poor  debtor's 
f>ath,  In  an  action  of  debt  on  the 
Judgment,  the  writ  may  command  the 
sheriff  to  attach  defendant's  estate 
and  summon  him  to  appear.  Willing- 
ton  V.  Stearns,  1  Pick.  (Mass.)  497; 
Cooke  V.  Glbbs,  3  Mass.  193. 

[c]  DlzaoUon  hald  anffleUntr— (1) 
Where  the  direction  on  the  back  of  a 
writ  was,  "Mr.  officer,  attach  sufl.," 
It  was  held  sufficient  to  Indicate  to 
the  officer  the  wish  of  plaintiff  that 
an  attachment  should  be  made,  and 
that  the  officer  should  be  responsible 
for  omitting  to  attach.  If  in  his  pow- 
er, when  BO  directed  (Kimball  v. 
Davis.  19  Me.  310),  (2)  even  though 
such  direction  was  not  signed  (Ab- 
bott V.  Jacobs.  49  Me.  319). 

[d]  Defective  diraotlon. — A  war- 
rant of  attachment,  In  an  action 
against  an  unincorporated  associa- 
tion in  the  name  of  Its  president,  la 
defective  where  it  commands  the 
sheriff  only  to  take  the  property  of 
defendant,  as  It  does  not  reach  the 
"property  belonging  to  the  associa- 
tion, or  owned  lolntly  or  In  common 
bv  all  th**  membprs  thereof."  which, 
under  Code  Civ.  Proc.  9  1921,  Is  the 
only  property  subject  to  execution  In ' 


vacated,"^  and  the  court  has  power  to  correct  an 
inadvertent  error  in  stating  in  the  alternative 
gronnds  which  actually  existed.^* 

337J  6.  Oomnunds  to  Officer— a.  As  to  At- 
taching. The  writ  should  contain  a  command  to 
the  officer  to  attach  the  property  or  estate  of  de- 
fendant,'' designating  the  amount  or  value  of  the 
property  to  be  attached,®'  but  should  not  ordinarily 
designate  the  particular  property  to  be  taken." 

such  action.  Merts  v.  FenouUlet,  18 
App.  Div.  222.  42  NTS  217. 

[e]    Serving  now  of  attaidimaiit 
and  Inventory  on  detaBdant^Under 

2  Howell  Annot.  SL  §  7791,  as  amend- 
ed by  Pub.  Acts  (1896)  No.  129,  and 
Clr.  Ct.  Rule  No.  1,  following  the 
same,  relating  to  the  service  of  writs 
of  attachment,  which  provide  that  if 
property  is  found  and  seized  In  the 
county  where  the  writ  iaaues,  but  It 
Is  Insufficient  to  satisfy  the  demand 
and  costs,  the  sheriff  shall  seize 
other  property,  sufficient,  with  that 
seized  within  his  ■.■■nmtv,  tn  fj.-itlsfv 
till'  same.  whi'M-ver  il  inuy  bf  fourui 
Within  thp  sl.Lte,  and  ."j.^rvo  n  co)iy  of 
tlu.'  attachnifTit  antl  hivoiitnrv  on  di-- 
f«'Tidant  If  I'ouiul  wiihin  i-itlior  county 
whore  pronorty  h:is  bt-on  .seized,  and 
that  such  Kfi\ioe  may  bf  made  In 
any  county  within  the  state  by  the 
slicrifT  of  tlie  county  wherein  defend- 
ant may  bo,  a  writ  coinm.anding  the 
Slicrlff  to  serve  a  ooiiy  thereof  and 
tlie  inventory  on  defendant.  If  he 
CMiId  be  found  in  either  county 
where  property  had  been  seizetl,  was 
suihclent.  Skeels  v.  Oceana  Cir. 
Judge,  119  Mich.  290,  77  NW  996. 

96.  Fairfield  V.  Baldwin,  12  Pick, 
(Mass.)  3S8. 

Bwdtals  u  to  amoant  of  Olaim 
generally  see  supra  i  836. 

[a]  Where  ths  damagM  ax*  aall- 
ooldated  (1)  the  amount  for  which 
the  attachment  will  Issue  Is  In  the 
discretion  of  the  court.  Rouge  v. 
Rouge,  14  Misc.  421.  36  NTS  836  [aff 
15  Misc.  86,  36  NTS  436].  (2)  la 
such  case  the  writ  may  be  amended, 
upon  application  of  plaintiff,  by  re- 
ducing the  amount  stated  In  the 
original  attachment.  Sulzbacher  v. 
Cawthra,  14  MIse.  546.  36  NTS  8  [aff 
148  N.  T.  755  mem,  43  NB  990  mem], 
{b]  Direction  of  amoost  per- 
missive Md  not  paremptory, — It  has 
been  held  that  a  direction  to  attach 
property  to  the  value  of  nine  hundred 
dollars  could  not  be  deemed  to  have 
restricted  the  operation  of  attach- 
ment to  that  amount,  making  It  In- 
valid for  the  excess,  and  that  the  di- 
rection should  be  regarded  as  per- 
missive  and  not  peremptory.  Aldrlch 
V.  Arnold,  13  R.  I.  655. 

[c]  Amount  should  conform  to 
•Adavlt, — The  writ  of  attachment 
should  Issue  only  for  the  amount  of 
the  Indebtedness  stated  in  the  affi- 
davit for  the  writ  as  arising  upon  a 
contract  for  the  direct  payment  of 
money,  and  an  attachment  Issued  by 
his  clerk  for  the  entire  amount  de- 
manded In  the  complaint,  which  In- 
cluded claims  for  unliquidated  dam- 
ages for  breach  of  contract,  was  Im- 
proper, Baldwin  V.  Napa,  etc.,  Wine 
Co.,  137  Cal.  646,  70  P  732. 

97.  HInes  v.  Chambers,  29  Minn. 
7,  11  NW  129;  Vance  v.  Cooper,  I 
Coldw.  (Tenn.)  497:  Pulllam  v.  Aler, 
15  Oratt.  (66  Va.)  64,  See  also  King 
V.  Board,  7  W.  Va.  701. 

[a]  Writ  against  hslrs  or  de- 
visees.— (1)  When  attachment  Is  Is- 
sued against  devisees,  the  writ 
should  be  limited  to  the  land  of  the 
devisor  held  by  such  devisees.  Con- 
nelly V.  Lerche,  56  N.  J.  L.  95,  28 
A  430.    (2)  But  under  a  statute  im- 

f losing  a  lien  in  favor  of  the  admln- 
strator  upon  the  share  of  an  heir 
who  may  be  Indebted  to  the  intestate 
at  the  time  of  his  death,  which  lien 
Is  made  enforceable  by  attachment, 
It  Is  not  necessary  that  the  writ 
should  contain  a  description  of  any 
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338]  b.  As  to  Smnmoning  Defendant.  Where 
the  statute  so  requires  the  writ  should  contain  a 
direction  to  the  officer  to  suniuion  defendant,"" 
and  an  omission  of  this  direction  has  been  held 
fatal.^ 

339]    c  As  to  Betnm.   The  writ  should  con- 


tain proper  directions  to  the  officer  as  to  the  re- 
turn of  the  writ,  and  where  required' should  specify 
the  return  day  '  and  the  place  of  return.'  An  error 
in  respect  to  naming  the  return  day  has  been  held  to 
render  the  writ  void,'  hut  as  a  rule  it  is  considered 
as  rendering  it  only  voidable,^  so  that  an  error  in  this 


particular  parcels  of  land  to  be  at- 
tached, alnce  the  Hen  is  upon  the  en- 
tire share  of  the  heir.  C.  A.  Weaton 
Co.  V.  Colby,  107  Me.  104.  77  A  637. 

[b]  Bzocptlaff  arttolei  •xenint. — 
It  1b  not  necessary  for  the  writ  to 
except  from  the  command  articles  ex- 
empt from  attachment  by  statute,  as 
the  officer  who  serves  the  precept 
must  be  presumed  to  know  the  law 
In  such  cases,  Cooke  v.  Olbbs,  8 
Mass.  193. 

Tc]  An  itn»tttluixis«d  oonmand  In 
this  reapect  In  a  writ  otherwise  suf- 
ficient would  not  affect  Its  validity. 
Hlnes  V.  Chambers.  29  Minn.  7,  ll 
NW  129.  See  also  Raymond  v. 
Nixon.  6  Okl.  65«,  49  P  1110  (holding 
that  an  order  of  attachment  Issued 
from  a  probate  court  directing  the 
sheriff  to  levy  on  the  lands  and  tene- 
ments of  defendant  and  to  seize  hts 
personal  property  was  not  void,  even 
though  the  lands  of  defendant  might 
not  be  attached  In  an  action  In  the 
probate  court,  and  that  such  direc- 
tion as  to  lands  and  tenements 
would  be  treated  as  surplusage). 

[d]  Za  an  action  for  pnrohaa* 
BionST  it  is  proper  for  the  writ  to 
describe  the  property  to  be  levied  on, 
and  where  the  writ  was  Issued  upon 


regarded  as  mere  surplusage.  West- 
phal  V.  Sherwood,  supra. 

[b]  first  day  of  nest  tsnn  not  d*- 
termlnsd  wbsn  writ  was  issued,^ — 

The  fact  that  the  writ  was  made  re- 
turnable upon  a  day  which  had  not 
at  the  time  of  Its  issuance  been  fixed 
upon  as  the  first  day  of  the  next 
term,  but  which  was  afterward  es- 
tablished as  such,  did  not  render  the 
writ  void,  although  In  connection 
,wlth  other  defects  it  might  have 
been  a  good  defense  If  seasonably 
Interposed.  Wehrman  v.  Conklln.  156 
U.  S.  314,  15  set  129.  89  L.  ed.  187. 

[c]  If  tha  rstorn  day  named  is  tlie 
proper  day,  to  wit.  the  first  return 
day  after  the  Issue  of  the  writ,  the 
writ  will  not  be  quashed  because  It 
Is  not  made  returnable  "on  the  first 
return  day."  Hall  v.  Klntz,  12  Pa, 
Co.  90. 

[d]  Otniaalon  of  the  year. — Where 
a  writ  of  attachment  was  attested 
and  issued  on  Pebr.  7,  1867.  and  made 
returnable  on  Tuesday,  April  2.  with- 
out expressing  the  yenr.  It  was  held 
that  this  must  be  understood  as  re- 
ferring to  April  of  the  then  current 
year,  and  such  omission  did  not  in- 
validate the  writ.  Nash  v,  Haltory. 
17  Mich.  232  [foil  Vinton  r.  Mead,  17 


an  atndavlt  which  described  certain   Mich.  388]. 
property  and  commanded  the  officer  |     [e]    T&e  fact  that  the  prwolpe  did 
to  attach  "out  of  the  property  above  not  mention  the  retnm  day  of  the 


described,"  It  waa  not  objectionable 
as  being  a  general  attachment 
against  aefendant,  where  the  affi- 
davit was  amended  by  adding  a  more 
definite  description  of  the  property 
and  stating  where  It  was  located. 
Levin  V.  American  Furniture  Co.,  133 
Ga.  670.  66  SB  888.  ,  . 

98.  [a]  In  Arkaam.  (1)  before 
the  adoption  of  the  civil  code,  the 
writ  was  required  to  contain  a  sum- 
mons clause  (Gould  r>Ig.  Ark.  e  17  I 
6),  (2)  but  there  Is  no  express  pro- 
vision In  the  present  code.  It  has 
been  held,  however,  that  a  summons 
and  an  order  of  attachment  may  be 
Joined  in  the  same  writ.  Rice  v. 
l5ale,  45  Ark.  34;  Well  v.  KltUy,  40 

99.  State  Bank  v.  SCatson,  26  Mo. 
243,  72  AmD  208. 

[a]  Whwe  a  judgment  delrtor  has 
been  committed  to  jail,  and  Ols- 
eharged.  on  taking  the  poor  debtor's 
oath,  pursuant  to  statute.  In  an  ac- 
tion of  debt  on  the  Judgment,  the 
writ  may  command  the  sheriff  to  at- 
tach defendant's  estate  and  to  sum- 
mon him  to  appear,  because  such 
writ  is  the  only  one  adequate  to  the 
remedy  to  which  plaintiff  Is  by  law 
entitled.  "Wllllngton  v.  Stearns,  1 
Pick.  (Mass.)  497:  Cooke  T.  Glbba,  3 
Mass.  193.    ^  „ 

1.  "Whitney  v.  Brunette,  16  Wis. 
61. 

S.  Archibald  v.  Thompson,  2  Colo. 
S88:  Will  V.  Whitney,  15  Ind.  194; 
Andrews  v.  Reid,  7  Blackf.  (Ind.) 
266;  Wharton  v.  Conger,  17  Mlas 
510;  Baekalan  Llttlefleld.  64  N.  C 
238. 

M  The  vsnal  pmetloe.  (l)  al- 
though It  is  not  universally  essential. 
Is  for  the  writ  to  contain  a  direc- 
tion to  the  officer  who  is  to  levy  the 
attachment  to  make  his  return  of  the 
service  of  the  writ  on  or  before  the 
first  day  of  the  next  term.  Will  v. 
Whitney.  15  Ind.  194;  Andrews  v. 
Held,  7  Blackf.  (Ind.)  256;  Westphal 
v.  Sherwood.  69  Iowa  364.  2fi  NW  640. 
See  also  Kirk  v.  Elmer  H.  Dearth 
Agency.  171  111.  207.  49  NE  413;  Ed- 
wards V.  Harlng.  59  111.  A.  147: 
Chase  v.  Hill,  13  Wis.  222;  Merrill  v. 
Low,  1  Finn.  (Wis.)  221.  (2)  And 
it  has  been  considered  that  surh  a 
direction,  where  not  required,  may  bo 


writ  is  immaterial.  It  is  the  duty 
of  the  prothonotary,  in  the  absence 
of  specific  directions,  to  make  the 
writ  returnable  according  to  law. 
Simon  V,  Johnson,  7  Kulp  (Pa.)  166. 

[f]  Writ  Srbatable  for  naming  Im- 
proper retnm  daj. — (1)  Under  Qen. 
St,  S  794.  making  process  returnable 
on  the  first  Tuesday  of  the  month, 
and  requiring  it  to  be  returned  on 
the  next  return  day  after  iaauance, 
or  the  next  but  one,  a  writ  of  at- 
tachment Issued  in  Februanr,  and 
made  returnable  on  the  first  Tuesday 
of  May,  is  abatable.  Dentson  v. 
Crafts.  74  Conn.  88,  49  A  8S1.  (2) 
Under  the  statute  of  1869  requiring 
all  attachments  to  be  made  return- 
able on  the  first  return  day  after 
their  Issue,  a  writ  made  return- 
able to  the  second  return  day 
was  quashed  on  motion,  the  court 
considering    that     the    defect  was 

not    waived   by    the   appearance   of  _  t\r   -v  \ 

defendant  to  take  .advantage  of  It.   ^er  v.  Ga^^^ 


[1]  Where  time  of  retnm  pn> 
•ozlbed  by  law. — It  is  not  necessary 

for  the  writ  to  contain  a  direction 
as  to  the  term  to  which  It  is  to  be 
returned  where  It  Is  prescribed  by 
law  to  which  term  an  atachmeat  Is 
returnable.  Blair  v.  Miller,  42  Ala 
308. 

[J]  Where  the  statate  doe*  aot 
reanire  the  return  day  to  he  apeeltM 
In  the  writ,  it  need  not  be  speclfled. 
Blair  V.  Miller,  42  Ala.  808;  Westphal 
v.  Sherwood,  69  Iowa  864.  28  NW 
640;  Hiatt  v.  Simpson.  35  N.  C  71: 
Chase  V.  Hill,  18  Wis.  222. 

3.  Baekalan  v.  Littlefleld.  64  N.  C 
233. 

[a]  Proper  oonnty  for  rston.— 

(1)  In  Alabama  an  attachment 
against  a  nonresident  should  be 
made  returnable  to  the  county  where 
the  property  levied  on  Is  located. 
Kress  v.  Porter,  132  Ala.  577,  31  S 
377.  (2)  In  r.porgia  an  attachment 
apalnst  a  nonresident,  where  the  debt 
exceeds  one  hundred  dollars,  may  be 
made  returnable  to  the  superior 
court  of  any  county,  without  respect 
to  whether  or  not  the  debtor  has  ef- 
fects therein  either  in  the  form  of 
property  subject  to  levy  or  of  credit! 
subject  to  garnishment.  Nashville, 
etc..  R.  Co.  V.  Cleghom,  94  Ga.  41J, 
21  SB  227. 

[b]  Place  of  retnm  as  dependtac 
upon  amonnt  aned  for^In  Geoirta 
where  the  amount  sued  for  Is  not  In 
excess  of  the  limit  of  jurisdiction  of 
a  Justice's  court,  the  attachment  Is 
returnable  to  the  latter  court.  Pick- 
ett V.  Smith,  96  Ga.  7S7.  23  SB  669. 

[c]  City  court. — Under  Acts 
(1899)  p  389  I  12.  creating  the  citv 
of  La  Orange,  any  oiflcer  authorized 
to  issue  an  attachment  under  the 
Keneral  law  may  make  It  returnable 
to  the  city  court.  Brooks  v.  Hutchin- 
son. 122  Ga.  838,  50  SE  926. 

[dl  xalalng  objection  In  appellate 
oonrt. — Where  an  attachment  is  is- 
sued in  one  county,  returnable  to  a 
court  in  another  county,  the  objec- 
tion may  be  taken  on  error,  although 
it  was  not  made  In  the  court  below, 
if  It  has  not  been  waived  by  appear- 
ing and  pleading  to  the  merlta 
Brooks  V,  Godwin,  8  Ala.  29S. 

4.  Casey  v.  Wiley.  5  Ga.  383;  Web- 


WlUiamson  v.   McCormiCk.   12C  Fs. 
274,  17  A  691;  Parka  v.  Watta,  111 
.  Pa.  4,  6  A  106;  Zelt  V.  Sanaers.  2<  Pe. 
In  PMinnlvanlA   the   art   of '  McAllister  V.  Qaggenhelmer. 

in  rennsTlvama   tne   act   or         ^a.   817.   21    SE   476.     See  also 


Williamson   v.    McCormIck,    126  Pa. 
274.  17  A  591  [cit  Parks  v.  Watts,  112 
Pa.  4,  6  A  106]. 
[8] 

1878,  as  amended  by  the  act  of  1879 
(P.  L.  125),  providing  that  one  suing 
out  an  attachment  may.  at  hla  elec- 
tion, make  it  returnable  "on  the  first 
Monday  of  next  term,  or  on  the  sec- 
ond, third  or  fourth  MondRy  of  any 
Intermediate  month,"  repeals  the  act 
of  1S69  (P.  L.  9),  providing  that  an 
attachment  may  be  made  returnable 
on  the  first  return  day  after  It  Is- 
sues, since,  if  plaintiff  can  make  It 
returnable  on  any  of  such  days,  he 
Is  no  longer  bound  to  make  it  re- 
turnable on  the  particular  day  fixed 
by  the  latter  act.  Sllngluff  v.  Slsler, 
193  Pa.  264.  44  A  423. 

rh]  Xn  Tlrglnlsi,  under  Va.  Code 
(1887)  S  2965.  as  amended  by  Acts 
of  Assembly  (1893-1894)  c  486,  an 
attachment  Issued  In  a  pending  suit 
must  be  made  returnable  to  a  term 
of  the  court  In  which  the  same  Is 
pending?,  or  to  some  rule  day  there- 
of. As  to  the  proper  practice  before 
such  amendment  see  McAllister  v. 
Ougpenhelmer.  91  Va.  317.  21  SE  476 
(holding  that  an  attachment  issued 
In  1 H92  and  made  returnable  to  a 
rule  was  void):  Clinch  River  Mineral 
Co.  T.  Harrison,  91  Va.  122,  21  SE  660. 


Wanet  v.  Corbet.  13  Ga.  441. 

[a]  Say  end  term  passed.  "Where 
a  writ  by  Its  terms  was  made  re- 
turnable on  a  day  and  to  a  term  of 
the  court  then  passed,  it  was  held 
that  such  writ  was  void  upon  Its 
face,  and  a  proceeding  thereunder 
void  also.  Dame  v.  Fales.  3  N.  H. 
70:  Holzman  v.  Martinez,  2  N.  U.  271. 

[b]  Xnle  under  PenaajrlTwaln  act 
of  Ibr  84,  187ft. — In  a  county  where, 
in  accordance  with  the  Pennsylvania 
act  of  May  12.  1878.  a  rule  has  been 
adopted  concerning  return  days,  the 
writ  will  not  be  set  aside  because  not 
made  returnable  on  the  first  return 
day  after  the  issue.  SUnglufT  v.  Sls- 
ler. 193  Pa.  264.  44  A  423;  Rtarblrd 
V.  Koonse.  10  Pa.  Co,  449;  Curtis  t. 
Koshland.  41  WklyNC  (Pa.)  874.  See 
also  Sowers  v.  Leiby,  4  Pa.  Co.  228. 

[c]  Wairer  of  defeotM— Althouirh 
an  attachment  specifies  no  dav  or 
place  of  return,  the  defect  Is  waived 
If  defendant  appears  and  gives  an  un- 
dertaking for  the  redelivery  of  the 
property,  Baekalan  v.  Littlefleld,  64 
N  C  283 

's.   Ark". — ^Thompson   t.  McHenry, 
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respect"  or  in  respect  to  the  coart  or  officer  to 
vhkb,  or  the  place  where,  the  return  is  to  be  nuide  * 
may  be  eared  by  amendment.* 

An  attachment  against  a  f  cn-eign  corporation  must 
be  made  returnable  in  the  same  manner  as  process 
against  individuals." 

340]  7.  Description  of  Property In  the  ab- 
senee  of  any  statntory  requirement  the  writ  need 
not  describe  the  property  which  is  to  be  attached,^* 


and  where  a  description  is  required  it  is  sufficient, 
in  the  ease  of  personalty,  if  it  wilt  enable  the  officer 
to  find  the  property  by  the  exercise  of  reasonable 
diligence,^^  or,  in  the  ease  of  land,  if  it  would 
be  sufficient  to  pass  the  land  in  a  grant  by  the 
owner.*' 

[j  341]  8.  Sate.  The  writ  should  show  the  date 
of  its  issuance,'*  but  this  need  not  appear  in  any 
particnlar  plaee,'^  and  an  error    or  an  omission 


IS  Ark.  E37;  Jonea  v.  Austin,  16  Ark. 
III. 

FUl— Post  T.  Bird.  28  Fla.  1.  »  8 
(81. 

ni.— Wheat  T.  Bower,  42  III.  A. 
$01. 

lad. — Bros*  v.  Z>oe,  2  Ind.  CM; 
Ztegenhaerer  v.  Doe,  1  Ind.  29t,  Smith 
174. 

Kaiu- — Smith  v.  Fayton,  18  Kan. 
362. 

Hiss. — Dandrldc*    T.    Sterens,  20 

Miss.  723. 

Mo. — State  Bank  v.  Matcon.  26  Mo. 
243.  72  AmD  208. 

N.  C— Backalan  v.  LltUefleld,  64 
N.  C.  22  8. 

Tex. — Parthandle  Nat.  Bank  v.  Still, 
»4  Tex.  389,  19  SW  479. 

'^he  Bumestlon  of  the  counsel  for 
the  defendant  In  this  case,  that  the 
validity  of  the  writ  of  attachment 
ought  not  to  depend  upon  the  validity 
of  the  clause  of  summons  contained 
in  it,  is  entitled  to  consideration.  It 
may  seem  novel,  and  the  statute 
makes  the  clause  of  summons  an  es- 
MTitlal  portion  of  the  writ  of  attach- 
ment, but  in  effect  they  may  be  re- 
garAed  as  two  separate  writs,  and 
with  separate  objects — the  one  di- 
recting the  officer  to  seize  property 
u  a  security  for  the  creditor — the 
other  directing  the  officer  to  advise 
the  debtor  of  what  has  been  done. 
Of  oovrse  the  court  will  not  permit 
the  property  seised  to  be  subjected 
to  the  payment  of  the  debt,  unless 
the  debtor  is  legally  advised  of  the 
proceedings;  but  It  Is  not  perceived 
why  the  Invalidity  or  total  nullity  of 
the  summons  should  Decesaarily 
make  the  attachment  also  a  nullity." 
State  Bank  v.  Matson,  28  Ho.  248, 
Z48.  72  AmD  20S. 

Ca]  XUnatratloa. — A  writ  Is  not 
Told  because  It  directs  the  sheriff  to 
"make  return  of  this  order  with  your 
proceedingrs  thereon  when  fully  exe- 
cuted or  discharged,"  Instead  of  di- 
recting him  to  return  It  In  ten  days 
us  required  by  statute.  Raymond  v. 
Xll.  5  Okl.  656.  49  P  1110. 

[b]  Intent  amblffnitr. — ^Where 
the  first  Monday  in  a  month,  which 
was  made  by  statute  the  first  day  of 
a  term  of  court,  fell  on  the  fifth,  but 
the  term  was  not  actually  opened 
until  the  seventh,  as  permitted  by 
statute,  an  attachment  Issued  and 
served  on  the  sixth  and  returned  on 
the  seventh  is  not  Invalid  because  It 
was  In  terms  made  returnable  on 
the  "flrst  day"  of  the  term,  when  no 

Srejudlce     resulted     to  defendant, 
lays  T.  Newlin,  148  Fed.  574. 
«.   Ala^Seott   v.   Macy.    S  Ala. 
250. 

Colo. — Talpey  v.  Doane,  8  Colo.  22; 
Archibald  t.  Thompson,  8  Colo. 
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Ga.— Kent  v.  Downlnr,  44  Ga.  116. 
Iowa. — Graves  v.  Crne,  2  Greene 
467. 

Miss. — McClanahan  v.  Brack,  46 
Hiss.  246. 

7.  Carter  v.  O'Bryan,  105  Ala.  30B, 
16  8  894;  Hohr  v.  Chaffe.  76  Ala.  387; 
Blake  V.  Camp,  46  Oa.  298;  Rock 
Island  Plow  Co.  v.  Breese,  S3  Iowa 
S58.  49  NW  1026.  See  also  Pickett  v. 
Smith,  95  Oa.  757.  22  SB  669;  Whar- 
ton V.  Conger,  17  Miss,  510;  Byrd  v. 
Hopkins,  16  Miss.  441. 

[a]  Vli*  omission  of  ths  word 
"drottlt"  before  the  word  "oonrt"  is 
Immaterial  where  the  attachment  in 
all  other  particulars  Is  regular. 
Byrd  T.  Hopkins,  18  Miss.  441.  See 


also  Wharton  ▼.  Conger,  IT  Hiss. 
610. 

tb]  Oovrt  sbellSlisd^-A  recital  In 
a  writ  of  attachment  lasued  by  the 
clerk  of  the  district  court  under  the 
seal  of  that  court  that  the  petition 
was  filed  In  the  circuit  court,  and  or- 
dering the  sheriff  to  make  return  to 
the  "circuit  court"  when  that  court 
has  been  abolished,  did  not  invali- 
date the  writ  which  was  amendable. 
Rock  Island  Plow  Co.  v.  Breese,  88 
Iowa  568,  49  NW  1026. 

[c]  XTame  of  oouty  fftvea,  bat 
town  omitted,— A  writ  of  attach- 
ment Issued  by  a  Justice  In  the  form 
required  by  the  statute  and  requir- 
ing defendant  to  appear  before  him 
In  a  certain  county,  but  not  naming 
the  town.  Is  sufficient  to  confer  lurls- 
dlction.  Beseman  v.  Weber,  58  Ulnn. 
174.  64  NW  1058. 

[d]  Betnmabls  to  wrosf  oonntr. 
—A  clerical  mistake  In  making  a 
writ  of  attachment  issued  In  I.  coun- 
ty returnable  to  the  court  of  B  coun- 
ty, arising  from  the  use  of  a  blank 
prepared  for  use  In  B  county,  did 
not  render  the  writ  void  where  all 
the  other  papers  showed  that  the 
writ  was  Isaued  returnable  to  L 
county,  and  no  one  was  misled  by 
the  mistake,  and  defendant  appeared 
in  court,  and  a  bond  of  claimant  re- 
cited that  the  writ  was  returnable 
to  L  county.  Carter  O'Bryan,  105 
Ala.  805,  16  S  894. 

[e]  Setnmable  to  olorfc  Imstead 
of  oonrt. — ^Where  the  direction  In  an 
attachment  was  that  It  should  be  re- 
turned to  the  cleriE  of  the  circuit 
court  instead  of  to  the  circuit  court 
Itself,  It  was  held  to  be  but  a  formal 
error,  which  could  not  vitiate  the 
process.  Bourne  v.  Hocker,  11  B. 
Hon.  (Ky.)  23. 

[f]  Ifame  of  oOoer  omitted,— 
Where  a  writ  of  attachment  Issued 
by  a  justice  of  the  peace  fn  one  dis- 
trict, returnable  to  "a  Justice's  court 
to  be  held  at"  a  place  named  In  an- 
other district,  omits  the  name  of  the 
Justice  before  whom  it  Is  to  be  re- 
turned, such  omission  Is  waived  by 
the  appearance  of  the  parties  and  the 
trial  of  the  case  before  a  Justice  of 
the  peace  at  the  place  named  in  the 
writ.  Armltage  v.  Rector,  62  Miss. 
600. 

[g1  Ham*  of  oSosv  staML  but 
^ae*  imiittsd.  Fndrr  Ala.  Code  H 
2662.  2849,  an  attachment  was  not 
substantially  defective  because  It  did 
not  expressly  atata  that  further  pro- 
ceedings thereon  would  be  had  be- 
fore the  Justice  Issuing  the  attach- 
ment, or  before  whom  they  would  be 
had.  where  It  did  state  the  place. 
Bruner  v.  Klnsel.  42  Ala.  498. 

[h]  Transfer  of  prooeedlng^ 
Where  the  wrong  court  Is  named  the 
court  should  order  the  proceeding  to 
be  transferred  to  the  proper  court 
Rhodes  V.  Continental  Furniture  Co.. 
2  Oa.  A.  116,  68  SB  2»3. 

8.  AmsBOmint  fSBsndlr  see  Infra 
S  347. 

9.  Bennett  v.  Hartford  F,  Ins.  Co., 
19  Wend.  (N.  T.)  46. 

10.  Amendment  as  to  desortptlon 
see  Infra  S  346. 

11.  King  V.  Board.  7  W.  Va.  701 
(holding  that  an  order  of  foreign  at- 
tachment against  a  nonresident 
debtor,  Issued  under  Va.  Code  (1860) 
c  151  I  11.  need  not  describe  the 
property  mentioned  in  the  affidavit). 

[a]  If  the  property  Is  desortbed 
Is  the  wpnlssmsnt  attached  to  the 


writ  it  need  not  be  described  in  the 
writ.  Grebe  v.  Jones,  16  Nebr.  812, 
18  NW  81. 

la.  Hopkins  V.  Rays.  68  N,  H.  164, 
44  A  102,  78  AmSR  554. 

[a]  SSMOitptloB  held  tirtHtflTBtii — 
It  is  not  necessary  to  describe  the 
property  more  particularly  in  a  writ 
of  att:irhment  brought  under  the 
Lop  I-ien  I^aw  than  In  replevin,  and 
a  writ  cniualninK  the  desortptlon 
"about  20)1.000  tcft  of  pir:''  nnd  hem- 
lock liiiiilii.T,  iind  :i1ko  iiliniii  ;ioo  rorda 
'if  .'^lalis,"  w:is  .^11  ii-  r.  ( .  I  nU  -  m  y, 
ITowt\  ;t~i  "Mich.  Ill';,  r.7  NW  I'll' 

[h]  Interest  of  defendant  as  de- 
visee, heir,  legatee,  or  dlBtrlbutee. — 
M'hf-rp  jii-op-'i-ly  iilt:i*-h''d  was  de- 
tjcribud  the  Interest  o£  dtjluiidunt 

as  devisee  under  a  will  of  a  part  of 
the  property  therein  described,  and, 
if  a  contest  of  the  will  then  pending 
was  successful,  then  hia  Interest  In 
such  property  as  heir  and  distributee, 
and  personal  property  In  the  custody 
of  the  executor,  who  was  made  a 
party,  to  which  defendant  was  en- 
titled as  legatee  or  distributee,  such 
description  was  sufficient  as  to  all 
persons  with  notice  of  the  proceed- 
ings. Taylor  V.  Badoux,  (Tenn.  Ch. 
A.)  68  SW  919. 

[c]  Sssorlpthm  baU  Insnftoisst. 
— ^A  mandate  to  attach  "one  million 
bricik  of  the  goods  or  estate  of  A. 
Hartel  of  Brentwood  in  the  county 
of  Rockingham"  does  not  identify 
the  property  to  be  charged  as  defi- 
nitely as  the  nature  of  the  case  will 
reasonably  admit,  and  hence  Is  insuf- 
ficient. Wason  V.  Hartel,  68  N,  H. 
560.  39  A  488. 

13.  Norris  v.  Anderson.  181  Mass. 
806,  64  NB  71,  92  AmSR  420. 

14.  MlUett  V.  Blake.  81  Me.  B31.  IS 
A  293,  10  AmSR  275;  Berry  v.  Spear. 
13  Me.  187;  Lyle  v.  Longley,  6  Baxt. 
(Tenn.)  286;  Shakman  v.  Schwarta, 
89  Wis.  72.  61  NW  809. 

15.  Swan  v.  Roberts,  2  Coldw. 
(Tenn.)  153  (holding  that  Code  S 
3474  is  directory,  and  that  the  date 
of  an  attachment  not  appearing  at 
the  foot  of  the  writ,  as  Is  proper, 
but  being  indorsed  on  the  back  there- 
of, is  sufficient). 

[a]  AOTlloatton  of  rule, — ^Where 
the  chancellor's  flat  on  the  bill  shows 
that  an  attachment  has  been  granted 
and  issued,  the  date  of  Issue,  and 
when  returnable,  and  the  sheriff's  in- 
dorsement shows  the  day  that  It  was 
received  and  the  date  of  the  levy, 
omlaaion  of  the  date  of  Issue  In  the 
writ  of  attachment  itself  is  Imma- 
terial, especially  where  no  question  Is 
raised  as  to  the  exact  date  of  its  Is- 
sue. Lyle  V.  lA>ngley,  6  Baxt  (Tenn.) 
286. 

[b]  Alder  br  Mtnm. — Where  the 
date  of  the  attachment  as  stated  fn 
the  ofllcer's  return  was  obscure.  It 
was  held  to  be  aided  by  the  date  of 
the  return  Itself,  and  was  not  deter- 
mined to  be  subsequent  to  the  latter. 
Mlllett  V.  Blake.  81  He.  581,  18  A 
293.  10  AmSR  27G. 

IS.  McCoy  V,  Boyle.  10  Md.  391; 
Fay  V.  Hayden.  7  Gray  (Mass.)  41; 
Parkman  v.  Crosby,  16  Pick.  (Hass.) 
297;  Shakman  v.  Schwarts,  89  Wis. 
72,  61  NW  309. 

[a1  As  affslnst  nbseanaut  attaoh- 
Inar  orsditors,  the  writ  Is  not  void  on 
account  of  a  mistake  In  the  date,  but 
this  may  be  amended.  Shakman  v. 
Schwartz.  89  Wis.  72,  61  NW  309. 

17.  State  V.  Moran,  48  N.  J.  U  49; 
Brack  V.  HcMahan,  61  Tex.  1. 
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in  this  respect  will  not  render  tiie  writ  void  bat 
may  be  cured  by  amendment.'^ 

342]  9.  Teste.  Tbe  writ  should  be  tested  as 
required  by  law,^*  bat  if  not  properly  totted  may  be 
amended.'" 

343]  10.  Signature.  The  writ  should  be 
signed  by  the  officer  by  whom  it  ia  issued,'^  whether 
this  act  is  performed  by  a  judge  or  the  clerk 
of  court,^^  although  a  defect  in  this  respect  does 
not  render  the  writ  void,'*  but  may  be  waived 


or  eared  by  amendment.'* 

By  plaiBtUf fttkoniejr.  It  is  sometimes  required 
by  statute  that  the  writ  should  be  signed  by  plain- 
tUf's  attorney,^'  and  the  onuaaoon  of  his  aignataR 

has  beeu  held  to  be  a  fatal  defect^ 

[$  344]  11.  SeaL  The  seal  of  the  oourt  from 
wluch  the  writ  of  attachment  issues,  or  a  private 
seal  where  no  court  seal  exists,  should  be  affixed  to 
the  writ,^'  and  it  has  been  held  that  the  omission 


[a]  AppUcatloa  of  nil««— Where, 
by  the  oversight  of  the  oincer  In  fill- 
Ins  up  a  printed  form,  the  year  was 
omitted  from  the  date  of  the  teste, 
but  it  appeared  from  the  transcript 
when  the  writ  was  Issued,  the  defect 
was  amendable.  State  v.  Moran,  43 
N.  J.  L.  49. 

[b]  Whwn  »  writ  of  attach mwit 
Aom  Iti  data  of  Issuance  it  is  not 
error  for  the  court  to  allow  a  blank 
date  in  the  clerk's  attestation  to  It  to 
be  filled  up  and  to  refuse  to  quash 
the  writ  when  so  amended.  Brack  v, 
UoMahan.  61  Tex.  1. 

18.  Amudnunt  gmtnUj  see  in- 
fra g  S4T. 

19.  Norton  v.  Dow.  10  ni.  4E9 
(holding  that  the  attachment  should 
be  tested  In  the  name  of  the  clerk  of 
the  circuit  court,  and  not  In  the  name 
of  the  Judge  of  that  court);  Reynolds 
V.  Damrell,  19  N.  H.  394  (holding  that 
by  the  constitution  and  statutes  of 
New  Hampshire  all  writs  are  re- 
quired to  bear  the  teste  of  the  chief, 
first,  or  senior  justice  of  the  courts 
from  which  they  issue);  Lyle  t. 
Longley,  6  Baxt.  (Tenn.)  Z86. 

[a]  Strict  ooBipllanoe  with  «tatnte 
not  neoessary. — Where,  under  S  3460 
of  the  Code,  an  attachment  is  Issued 
by  the  chancellor.  It  fs  not  necessary 
for  him  in  signing  the  process  to  ad- 
here strictly  to  the  form  of  attesta- 
tion prescribecl  by  the  code,  Lyle  v, 
Longley,  6  Baxt.  (Tenn.)  2S6. 

[b]  In  a  conflict  between  the 
words  of  the  body  of  the  writ  over 
the  oftlclal  signature  of  the  Issuing 
officer  and  a  mere  Indorsement  on  Its 
back  wholly  unattested,  the  attested 
words  must  prevail.  Peters  v.  Con- 
way, 4  Bush  (Ky.)  66S. 

SO.  Skinner  v.  Beshoar,  2  Colo. 
S83:  Norton  v.  Dow,  10  111.  469;  Rey- 
nolds T.  Damrell,  19  N.  H.  S94. 

AuwBdnunt  gwwrallr  see  Infra  { 
S47. 

81.  Wehrman  v.  Conklin,  15S  T7. 
S.  314,  IB  set  129,  89  L.  ed.  167;  Wolf 
V.  Cook,  40  Fed,  432;  Williams  v. 
Vanmetre,  19  111.  293;  Poss  v.  Isett, 
4  Greene  (Towa)  76,  61  AmD  117. 

33.  Pox  V,  Mays,  46  App.  Dlv,  1, 
61  NTS  295;  MacDonald  v.  Klefer- 
dorf,  18  NTS  763,  22  NTClvProc  105; 
Worthlngton  v,  Dorsett,  6  N.  T.  St. 
861;  Osterstock  v.  Lent,  3  AbbPr  (N. 
T.)  141:  Greenleaf  v.  Mumford,  19 
AbbPr  (N.  Y.)  469,  30  HowPr  30  [rev 
on  other  grounds  4  AbbPrNS  130]. 

[a]  Bigiiatara  by  name  of  Jiistloe 
onlyv— An  attachment  issued  by  one 
of  the  Justices  of  the  peace  of  the 
county  has  been  held  good,  although 
signed  by  his  name  merely,  without 
the  words  "Justice  of  the  Peace"  or 
the  initials  "J,  P."  Henderson  v. 
Pitman.  20  aa.  73E.  «5  AmD  649.  See 
also  Dickson  v,  Thurmond,  57  Oa.  153 
(holding  that  where  a  Justice  of  the 
peace  In  issuing  an  attachment  neg- 
lects to  add  to  his  signature  words 
or  letters  denoting  his  ofHce  they 
may  be  added  on  motion,  after  prov- 
ing that  such  officer  was  duly  author- 
ised to  Issue  attachments,  that  he 
had  signed  In  his  oflicfal  capacity, 
and  had  omitted  the  words  of  office 
accidentally). 

[b]  OnuMloii  tn  oopT^Tt  has 
been  held  In  New  York,  where  the 
signature  of  the  Judge  who  grants 
the  warrant  la  Indispensable  to  the 
validity  of  the  warrant  of  attach- 
ment, that  the  omission  of  the  signa- 
ture from  the  copy  of  the  warrant 


served  Is  immaterial.  Greenleaf  v. 
Mumford,  19  AbbPr  <N.  Y.>  489,  80 
HowPr  30  [rev  on  other  grounda  4 
AbbPrNS  130]. 

[c]  In  Teua  a  writ  of  attachment 
might  be  issued  by  a  Judge,  and  it 
was  not  invalid  because  signed  by 
him  Instead  of  by  the  clerk,  notwith- 
standing S  7  of  the  act  of  Dec.  22, 
1830,  organising  the  district  courts, 
and  providing  that  on  all  process 
there  should  be  marked  by  the  clerk 
the  day  on  which  It  Issum,  this  act 
referring  to  proeestf  In  ordinary  salts 
only.  Sutherland  De  Leon,  1  Tex. 
260.  4«  AmD 

S3.  Colo. — ^ArchibBld  Thompson, 
2  Colo.  388. 

Minn. — Clements  v.  titley,  91  Minn. 
8B2,  9S  NW  ISfi:  OFarrell  v.  Heard, 
22  Minn.  189;  Whoaton  v.  Thompson, 
20  Minn. 

Mu^Smitb  V.  Haekley,  44  Mo.  A. 
614. 

N.  H.— Reynolds  Damrell,  19  N. 
H.  894. 

Tenn. — Wiley  v.  Bennett,  9  Baxt 
681;  Lyle  v.  Longley.  <  Baxt  286. 

Va. — Myers  v.  McCormlclc,  109  Va. 
160.  63  SB  427. 

W.  Va.— Miller  v.  Zelgler,  44  W. 
Va.  484,  29  SB  981,  67  AmSR  777. 

[a]  The  olerk  need  not  algn  with 
his  own  proper  hand.^ — It  Is  sufficient 
if  the  writ  Is  signed  by  his  name  by 
another  under  his  direction  and  In 
his  presence.  Clark  v.  Latham,  26 
Ark.  16.  See  also  Clements  v.  Utley, 
91  Minn.  352.  98  NW  188;  Wlmberly 
V.  Boland,  72  Miss.  241,  16  S  906. 

[b]  Fresnmpuon  as  to  rernlarttr. 
—A  writ  of  attachment  Issuea  out  Of 
the  circuit  court  will  be  Intended  to 
have  been  signed  and  sealed  by  the 
clerk,  until  the  contrary  appears. 
Morrel  v.  Buckley.  20  N.  J.  U  667. 

[c]  Slffnatnra  I17  lalttals— A  writ 
of  attachment  signed  "L.  H.  Pros- 
ser.  Clerk,  by  D.  W.  Bacon."  with 
the  seal  of  the  court  affixed,  was 
properly  signed,  sealed,  and  Issued. 
Clements  v.  Utley,  91  Minn.  362,  98 
NW  188. 

[d]  Omission  fTonnd  for  anaShal. 

— The  failure  of  the  clerk  to  attest 
the  writ  is  fatal  If  availed  of  in  due 
time  by  a  motion  to  quash.  Smith 
V.  Haekley,  44  Mo.  A.  614. 

[e]  FreswnptlotL—It  will  be  in- 
tended that  the  writ  was  signed  and 
sealed  by  the  clerk,  until  the  con- 
trary appears,  and,  even  If  it  has 
been  sealed  and  delivered  to  the  of- 
ficer by  the  attorney  without  the 
knowledge  of  the  clerk,  yet  If  rightly 
issued  after  an  affidavit  was  filed, 
and  it  Is  recognized  by  the  clerk  as 
a  writ  out  of  his  court,  it  will  not 
be  quashed.  Morrel  v.  Buckley,  20 
N.  J.  L.  667. 

[fl  In  Hew  Tork,  when  a  Justice 
in  the  city  of  New  York  issues  an 
attachment  from  the  district  court, 
he  should  Indorse  on  the  warrant  his 
allowance  of  the  attachment,  and  the 
clerk  should  sign  it.  It  Is  an  irreg- 
ularity for  the  Justice  to  sign  the 
warrant.  Sullivan  v.  Presdee,  9  Daty 
(N.  T.)  652. 

34.  Miller  v.  Zeigler.  44  W.  Va. 
484.  29  SB  981.  67  AmSR  777. 

36.  Lovell  v.  Sabin,  15  N.  H.  29, 
37  (where  It  Is  said:  "The  objection 
to  the  writ,  that  the  signature  of 
the  clerk  has  been  taken  from  a 
blank  summons,  cannot  he  taken  ad- 
vantage of  at  this  stage  of  the  pro- 
ceedings.   Had  it  been  made  In  sea- 


son, by  a  motion  to  quash  the  writ, 
we  should  have  granted  It.  But  It  Is 
too  late  for  that  motion,  after  plea, 
Issue,  trial  and  verdict.  The  defend- 
ant has  admitted  It  to  be  a  regular 
writ  by  pleading  to  the  merits"). 

WalTsr  of  defects  fnmUr  >«e  in- 
fra I  346. 

36.  Miller  v.  Zelgler.  44  W.  Va 
484,  29  SE  981,  67  AmSR  777. 

Amenduent  guaanJlj  see  Infra  | 
347, 

[a]    OmlMleB    of  nlffwitBre^ii 

order  of  attachment  not  signed 
the  clerk  la  not  void,  but  only  void- 
able, and  may  be  amended  in  that 
respect  and  If  a  writ  is  not  signed 
when  Issued,  but  Is  signed  before  a 
motion  to  quash,  it  Is  good  aa  against 
such  motion.  Miller  v,  Zelgler,  44  W. 
Va.  484,  29  SE  981.  67  AmSR  777; 
Burgunder  v.  Zelgler,  44  W.  Va.  41S, 
29  SK  1034. 

lb]  Slgnlsy  by  wrong-  oSoer^ 
The  signfng  Of  an  attachment  war- 
rant by  the  Justice  of  a  district  court 
In  the  city  of  New  York,  Instead  of 
by  the  clerk,  is  a  mere  irregularity 
which  may  be  corrected  on  applica- 
tion. Sullivan  V.  Presdee,  9  Dalj 
(N.  Y.)  662. 

[cl  TaUvxe  of  depvty  to  «lgn  hli 
own  name. — Where  a  deputy  clerk 
Issued  the  writ,  signing  the  clerk's 
name  thereto,  his  failure  to  sign  hl8 
own  name  as  deputy  does  not  render 
the  writ  void,  it  being  a  mere  Irreg- 
ularity and  amendable  under  the 
statute.  Wlmberly  v.  Boland,  7S 
Miss.  241,  16  S  906. 

[d]  A  writ  signed  hr  a  depvty  as 
deputy  olark,  instead  of  being  signed 
by  the  clerk  himself,  or  by  the  dep- 
uty In  the  clerk's  name,  was  fatallv 
defective.  Pendleton  v.  Smith.  1  W. 
Va.  16. 

87.  Fox  V.  Mays,  4C  App.  IMv.  1. 
61  NYS  296;  Camman  v.  Tompkins, 
12  Barb.  (N.  Y.)  266.  CodeRepNS  1!; 
Genln  v.  Tompkins,  12  Barb.  (N.  Y.) 
266;  Lassen  v.  Burt.  46  Misc.  S82.  9! 
NTS  796;  Macdonald  v.  Kleferdorf, 
18  NYS  763.  22  NTCivProc  106. 

[a]  This  rsQUlreuent  la  *nBTi*"- 
tory.— Macdonald  v.  Kleferdorf,  18 
NTS  763.  82  NYClvProc  105, 

[b]  There  is  no  prasnnaptlon, 
from  the  absenoe  of  an  attorney^ 
slgnatore  to  a  writ  on  which  attach- 
ment was  made,  that  It  was  Issued  in 
violation  of  R.  1.  Gen.  L.  c  228  !  25. 
declaring  that  no  Justice  or  clerk  of 
a  district  court  shall  sell  any  blank 
writ  by  him  officially  signed  to  any 
person  except  an  attorney,  or  deliver 
to  any  person  other  than  an  attomev 
any  such  writ  with  permission  to  fill 
up  the  same,  or  cause  It  to  be  filled, 
there  being  three  other  ways  by 
which  a  person  not  an  attorney  may 
lawfully  obtain  and  use  a  writ.  Rem- 
ington V.  Benolt,  19  R.  I.  698,  36  A 
718. 

88.  Lassen  v.  Burt.  46  Mlac  681 
92  NYS  796,  But  compare  Cicero  v. 
Bates.  1  Mich.  N.  P.  86  (holdlnir  that 
indorsement  of  a  writ  of  attacbment 
by  plalntHTs  attorney  may  be  made 
after  motion  to  quash);  Kissam  v. 
Marshall.  10  AhhPr  (N.  Y.)  424 
(holding  that  the  omission  of  the 
signature  of  the  attorney  may  be 
remedied  by  amendment). 

as.  U.  S. — Wehrman  v,  Conklin. 
156  U.  S.  314.  16  set  129,  39  ed. 
167;  Wolf  V.  Cocdt,  40  Fed.  482. 

Colo. — Archibald  V.  Thompson.  2 
Colo.  388. 


For  later  cmms,  dsralopmaBtB  and  olwaffse  In  the  law  see  cumulative  Annotations,  same  titl 
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of  the  seal  renders  the  vrit  voidf*"  oltbonf^  there 
is  also  aathority  for  tlie  view  that  an  omiaaion  of 
or  failure  properly  to  affix  the  aeol  is  a  mere  ir- 
regularity"  which  may  be  waived"  or  cured  by 
amendment." 

[(  348]  12.  VuriuiM  between  WHt  and  Odier 
Papers."  A  material  variance  between  the  writ, 
affidavit,  and  pleadings,  either  as  to  grounds,*'  oanae 
of  action/*  or  description  of  partiea,*'  is  fatal,  it 


111.— WUllatns  V.  Vanmetre.  IS  III. 
MS. 

Iowa. — Pons  V.  Isett,  4  Qreene  76, 
ei  AmD  117. 

Minn. — O'Farrell  v.  Heard,  22  Minn. 
1S3;  Wheaton  t.  Tbompson,  20  Minn. 
19C. 

Mo. — Jump  V.  McCluTgr,  36  Mo.  198, 
R6  AmD  146;  Smith  v.  Hackley,  44 
Ho.  A.  614. 

N.  H. — Reynolds  v.  Damrell,  19  N. 
H.  S94:  Lovell  v.  Sabtn,  16  H.  H.  29. 

Tenn. — McCollocb  v,  EV>8ter,  4  Ter^. 
162;  Walker  v,  Wynne,  3  Yers.  61. 
See  also  Hearn  v.  Cnitcher,  4  Terg. 
461. 

[a]  An  atteduMnt  l«ra«d  1)7  a 
taitiM  of  tt«  p*ao*  must  be  under 
n\a  seal.  Mcculloch  v.  Foster,  4 
Tew.  (Tenn.)  162;  Walker  v.  Wynne, 
3  Ter».  (Tenn.)  ««. 

[bl  Zoeoa  of  — tf.  A  seal  Imme- 
diately after  the  sisTiatuTe  of  the 
Jnatlee  Is  sufflclent.  Lowry  v.  Stowe, 
7  Port.  (Ala.)  488. 

Ic]  Frfrato  seal  where  bo  court 
fMd  ealats, — ^Where  the  writ  -was 
without  the  court's  seal  as  the*  law 
required,  and  the  clerk  affixed  a  pri- 
vate seal  or  scroll  with  the  statement 
that  no  court  seal  had  yet  been  se- 
cured, the  county  having  only  been 
organtxed  within  a  year,  and  the 
courts  not  having  yet  been  fully  or- 
iranlxed,  it  was  held  that  the  writ 
was  not  void.  Wehrman  v.  Conklin, 
1S5  U.  S.  314.  15  set  129,  39  L.  ed. 
1S7. 

[d]  Xoat  writ,  preavmptlon  of  reg*- 
■lantTi^ — There  Is  a  legal  presump- 
tion In  favor  of  the  due  execution  of 
the  papers  emanating  from  a  public 
offlce,  BO  that  the  sufficiency,  as  to 
form  and  seal,  of  an  attachment  writ 
which  has  been  lost,  In  the  absence 
of  any  proof  Impeaching  It,  will  be 
presumed.  French  v.  Reel,  61  Iowa 
US.  12  NW  678,  16  NW  65.  See  also 
HcNorton  v.  Akers.  24  Iowa  369. 

Se]  Aa  mfler  for  aa  attaolunmt 
cnmted  and  signed  by  the  clerk 
needs  no  seal.  Seeugson  v.  Rlgmald- 
en,  S7  La.  Ann.  722,  724  (where  it  Is 
said:  "There  Is  no  room  for  the  sup- 
position that  the  writ  of  attachment 
was  confounded  with  the  order  for 
the  Issuing  of  the  writ.  The  writ 
has  the  seal.  There  Is  no  dispute 
about  that,  and  the  order  does  not 
need  the  seal.  The  writ  goes  into  the 
sherifTs  hands  and  the  seal  authenti- 
cates ft.  but  the  order  does  not  go 
from  the  clerk's  hands.  The  only 
Bignificance  of  attaching  the  seal  to 
It  would  be  to  assure  himself  that  he 
had  si^ed  it  and  the  law  does  not 
require  such  purposeless  acts  of 
any  officer").  (2)  Where  the  county 
Judge,  having  made  an  order  grant- 
ing an  attachment  In  an  action  to  he 
brought  in  a  district  court,  failed  to 
attach  the  seal  of  the  county  court 
to  such  order  which  was  filed  with 
the  clerk  of  the  district  court  to  Is- 
sue an  attachment  thereupon.  It  was 
held  that  the  omission  of  the  seal  of 
the  county  court  did  not  make  the 
order  void,  but  that  tt  was  an  irregu- 
larity available  to  defendant  in  at- 
Uchment  only.  Wlnchell  v.  McKln- 
sle.  SS  Nebr.  Il3.  63  NW  975. 

aik  Wnilams  V.  Vanmetre,  19  Til. 
298;  SUrkey  v.  Lans,  57  Or.  147,  110 
P  702.  AnnCasl912D  783  and  note. 

[a]  Za  the  absenoa  of  walTSr  of 
the  defect  the  absence  of  a  seal  ren- 
ders the  writ  void.  Williams  v.  Van- 
metre,  19  III.  293;  Shaffer  v.  Sund- 
waU.  S3  Iowa  679;  Foss  v.  Isett.  4 


Greene  (Iowa)  76,  61  AmD  117; 
O'Farrell  v.  Heard.  22  Minn,  189; 
Wheaton  v.  Thompson,  20  Minn.  196. 

[b]  Defect  not  amendable.  —  A 
court  clerk's  omission  to  attach  his 
seal  to  a  writ  as  required  by  law  Is  a 
remedial  irregularity  only  when  the 
statutes  authorize  such  amendment, 
and,  since  circuit  clerks  are  required 
to  affix  tbelr  seals  to  process  Issued 
by  them,  an  attachment  Is  void. where 
sueh  a  clerk  omitted  his  seal  on  the 
writ,  the  provision  of  Balllnger  A  C. 
Comp.  St,  g  102  permitting  amend- 
ment of  "proceedings"  in  furtherance 
of  Justice,  not  being  enough  to  au- 
thorize amendment  by  affixing  the 
seal,  Starkey  v.  Luna,  B7  Or.  147, 
110  P  702,  AnnCasl912D  783. 

31.  Jump  V.  McCIurg,  3S  Mo.  193, 
86  AmD  146;  Wlncheirv.  McKInaie, 
SS  Nebr.  818.  68  NW  975:  Citizens 
State  Bank  v.  Porter,  4  Nebr.  (Un- 
ofr.)  78,  93  NW  891. 

[a]  Vot  a  gxonnd  for  collateral 
attack. — The  failure  of  the  county 
Judge  to  attach  the  seal  of  his  court 
to  an  order  for  attachment  granted 
by  him  to  be  Issued  for  the  district 
court  of  the  same  county  did  not 
render  the  order  absolutely  void,  but 
was  a  mere  irregularity  which  could 
be  taken  advantage  of  by  defendant 
only  in  the  proper  mode,  and  was 
not  open  to  third  parties  in  a  collat- 
eral proceeding.  Wlnehell  v.  McKln- 
ale,  36  Nebr.  813,  6S  NW  975. 

32.  New  Haven  Lumber  Co.  v. 
Raymond,  76  Iowa  225,  40  NW  820. 

ValTer  of  defects  venerallT  see  in- 
fra g  346. 

[a]  Baeontlon  of  bond. — ^The  de- 
fect in  the  writ  of  the  omission  of 
the  seal  of  the  court  is  waived  by 
the  execution  of  a  delivery  bond. 
New  Haven  Lumber  Co.  v.  Raymond, 
76  Iowa  225,  40  NW  820. 

83.  U.  S.— Wolf  V.  Cook,  40  Fed. 
482  (construing  Wisconsin  statute). 

Iowa. — Murdough  v,  McPherrIn,  49 
Iowa  479  raist  Shaffer  v.  Sundwall. 
88  Iowa  679;  Foss  v.  Isett,  4  Qreene 
76,  81  AmD  117,  whloh  were  decided 
under  earlier  statutes]. 

Mo,— Jump  V.  McClurg,  36  Mo.  193, 
86  AmD  146. 

N.  T. — Talcott  T,  Rosenberg,  8  Abb 
PrNS  287. 

Tex, — Whittenberff  t.  Uoy4,  49 
Tex.  633. 

Amendment  reneraOr  see  infra  g 

347. 

[a]  Defect  amendable  after  >ao- 
tlon  to  anash  tJierefor. — Jump  v,  Mc- 
Clurg-, 36  Mo.  193,  86  AmD  146. 

tbj    Seal  of  wrouff  court. — (l)  A 

writ  of  attachment  issued  under  the 
seal  of  one  court  while  the  action  is 
pending  In  another  may  be  amended. 
Murdough  V,  McPherrIn,  49  Iowa 
479.  (2)  Where  an  attachment  writ 
Issued  out  of  the  circuit  court  of 
Wisconsin  was  sealed,  by  the  mis- 
prision of  the  clerk,  with  the  seal  of 
the  superior  court,  he  being  clerk  of 
both  courts,  and  the  suit  was  after- 
ward removed  to  the  federal  court.  It 
was  held  by  the  last  court  that  the 
writ  would  be  regarded  as  amended 
as  It  might  have  been  In  the  state 
court.    Wolf  v.  Cook,  40  Fed.  482. 

34.  In  respeet  to  demniptloB  of 
parties  see  supra  |  881. 

35.  Woodley  v.  Shirley.  Minor 
(Ala.)  14;  Oregg  v.  York.  Dall.  (Tex.) 

sc.  Wright  V,  Snedecor,  46  Ala. 
92 ;  Browning  v,  Pasquay,  35  Md, 
294;  Moore  v.  Kaufman  First  Nat 


the  objection  is  properly  raised;"  bat  an  imma- 
terial variance  due  to  clerical  oversight  will  not 
invalidate  the  writ.^" 

A  Tarlanca  u  to  the  amount  of  tiie  cUim  affords 
no  ground  for  setting  aside  the  attachment  where 
the  anponnt  stated  in  the  writ  is  less  than  that 
demanded  in  the  complaint  or  summons,  for  in 
such  case  defendant  cannot  be  prejudiced,*"  and 
where  the  writ  and  complaint  corresponded,  al- 

B;ink.  82  Tex.  537,  18  SW  657;  Joiner 
V.  rerkln.s,  59  Ttx.  300;  Moore  V. 
Corley,  (Tex.  A.)  10  SW  787;  Bal- 
l.ii'l  V.  Great  W.wtiMi  Mln.,  etc.,  Co., 
Sy  W.  Va.  .^94.  IH  HIO  510. 

37.  Iowa. — MuFgrave  v,  Brady, 
Morr.  45G. 

Misfi.- — lA^on  V,  Tiishop,  43  Miss. 
527. 

N.  M.— Bennett  v.  Zabriskl.  2  N. 
M.  176  [aft  reh  2  N.  M.  7]. 

S.  C. — Lamar  v.  Reld,  27  S.  C.  L. 
346. 

Tex. — Focke  v.  Hardeman,  67  Tex. 
173,  2  SW  863. 

38.  Bee  cases  supra  notes  35-37. 
[a]    sow  objeotloa  raised. — (1)  It 

has  been  held  In  Alabama  that  a  va- 
riance between  the  writ,  bond,  and 
affidavit.  If  available  at  all  to  defend- 
ant, can  be  taken  advantage  of  only 
by  plea  in  abatement.  Goldstlcker 
V,  Stetson,  21  -Ala.  404.  (2)  A  vari- 
ance between  the  attachment  and 
complaint  In  the  amount  claimed  Is 
not  available  on  error  after  Judgment 
by  nil  dlclt.  Hutchison  v.  Powell,  92 
Ala.  619.  9  S  170. 

39.  Ark.— Mandel  t.  Peet.  IS  Ark. 
236;  WhitloCk  T.  Klrkwood,  16  Ark. 
488 

Cil.— WIgmore  v.  Buell,  122  Cal. 
144,  54  P  600. 

Colo. — De  Stafford  v.  Gartley,  15 
Colo.  82,  24  P  680. 

Ga. — Johnston  v.  Smith,  83  Ga. 
779,  10  SB  854.  Bee  also  Cooper  V. 
Lockett.  66  Ga.  702. 

Minn.— Shaubhut  v.  Hilton,  7  Minn. 
606. 

Miss, — McCnanahan  v.  Brack,  46 
Miss.  246;  Clanton  v.  Laird,  20  Miss. 
568;  Lovelady  v.  Harklns,  14  Miss. 
412, 

N.  T.— Fox  V.  Mays,  46  App.  Dlv.  1, 

61  NTS  295. 
3.  C. — Smith   V.  Walker,   6   S,  C. 

169. 

Tex. — Stewart  v.  Heidenheimer,  66 
Tex.  644. 

Wis.— SplU  V.  Mohr,  86  Wis.  887. 
57  NW  41. 

[a]  ZUostratlOB^Where  plaintiff 
alleged  that  defendant  had  obtained 
money  from  him  as  due  on  certain 
stock  transactions,  and  that  such 
transactions  had  never  taken  place, 
hut  that  the  money  had  been  obtained 
by  charging  him  as  though  they  had, 
and  charged  a  "conversion"  and  "mis- 
appropriation," and  sought  to  recover 
the  money  so  obtained,  it  was  held 
that,  notwithstanding  the  use  of  the 
words  quoted,  the  complaint  stated  a 
cause  of  action  for  money  had  and 
received,  and  not  for  conversion,  and 
hence  a  warrant  of  attachment  re- 
citing that  It  was  granted  In  an  ac- 
tion to  recover  "damages  for  breach 
of  contract,  express  or  Implied."  was 
not  objectionable  for  variance.  Poote 
V.  Pfoulke.  55  App.  Dlv.  617,  67  NTS 
868. 

rb]  mneoessanr  redtaL— A  vari- 
ance between  the  oond  and  the  writ 
cannot  be  pleaded  In  abatement  when 
the  recital  In  the  bond  is  unneces- 
sary.   Peck  v.  Critchlow,  S  Miss.  248. 

«0.  Cal.— Hale  v.  Milllkln.  142  Cal. 
184.  76  P  668:  Baldwin  v.  Napa,  etc. 
Wine  Co..  187  Oal.  64«.  70  P  732; 
Tlbbet  V.  Sue.  123  Cal.  206.  64  P  741; 
De  Leonis  v.  Etchepare,  120  Cal.  407, 

62  P  718.  See  also  Wlgmore  v.  Buell, 
122  Cal.  144,  64  P  600, 

Ind. — Reed  v.  Kentucky  Bank,  6 
Blackf.  2S7. 

Nebr. — Tessler  v.  Crowley,  16  Nebr. 
369.  20  NW  264, 
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though  the  amount  named  in  the  affidavit  was 
smaller,  it  was  held  that  a  motion  to  quash  the  writ 
was  properly  dmied  where  plaintiff  amended  his 
bond  to  correspond  to  the  lai^er  amonnt/*^  Bat  a 
writ  for  an  amount  in  excess  of  plaintiff's  claim  is 
improper*'  and  voidable^'  as  to  the  excess.**  A 
slight  diaerepaney  in  either  diKction  between  the 
amount  stated  in  the  warrant  and  that  contained 
in  the  complaint  will  not  affect,  in  a  collateral 
proceeding,  the  validity  of  a  lien  secured  under  the 

{%  346]   13.  Defects,  Objoctions,  and  Walvw.** 

As  a  i^neral  rule  clerical  errors  or  omissions  readily 
suj^hed  will  not  vitiate  an  otherwise  valid  writ," 
and  informalities  will  be  waived  by  appearance  and 
answer.**  After  issue  made  and  trial  begun  u^on 
the  merits  of  a  ease,  it  is  too  late  for  an  objec- 
tion to  the  petition  or  attachment  for  want  of  veri- 
fication.** Wbere  a  statute  provided  that  an  at- 
taehment  might  issue  where  defendant  kept  him- 
self concealed  with  intent  to  avoid  the  service  of 
a  summons,  bjxA  another  statute  directed  that  a  sum- 
mons should  accompany  a  warrant  of  attachment, 
it  was  held  that  where  an  attachment  was  issued 
on  such  ground  an  objection  that  the  summons  was 


issued  with  the  attachment,  and  that  therefore  it 
could  not  be  truthfully  said  that  defendant  con- 
cealed himself  with  intent  to  avoid  the  service  of 
such  summons,  was  insufficient  as  affecting  the  va- 
lidity of  the  attachment.^"  The  institution  of  an 
action  before  the  claim  is  due,  and  the  issuing  and 
levying  of  an  attachment  without  obtaining  an  order 
therefor,  constitute  a  substantial  defect  of  wbieb 
junior  attachment  creditors  may  take  advantage;'^ 
but  where  a  mistake  in  a  writ  of  attachment  was 
cured  by  the  statute  of  jeofails,  and  land  was  at- 
tached and  extended  upon  in  said  suit,  it  was  held 
that  the  judgment  could  not  be  contested  by  i 
grantee  of  d^endant,  in  an  action  brought  to  re- 
cover the  land^  except  by  showing  collusion  be- 
tween the  parties.'' 

[$  347]  14.  Ammdmsnts."*  In  some  states  the 
statutes  expressly  provide  for  ammdment  of  tbe 
writ,  where  legal  grounds  for  the  attachment  ex- 
isted at  the  time  of  its  issue;  and  even  in  tbe  ab- 
sence of  statutes  expressly  authorizing  defects  in 
form  to  be  corrected  the  courts  have  been  very  lib- 
eral in  granting  applications  to  amend  mere  clerical 
errors  and  omissions."*  It  has  been  held  by  a  nom- 
ber  of  authorities  that  an  amendment  cannot  be 


N.  Y. — ^American  Bxch,  Nat,  Banh 
V.  VolBln.  44  Hun  85. 

Tex. — Dwyer  v.  T«8tard,  66  Tex. 
432. 

Utah. — Bowers  t.  Z<ondon  Bank.  S 
Utah  417.  4  P  226. 

See  also  Dawson  v.  Brown,  12  QiU 
&  3.  (MA.)  63. 

fa]  Tazlaaw*  favorablo  to  dofnUI- 
anlw— -A  difference  between  the  amount 
sworn  to  In  the  affidavit  and  the 
amount  named  In  the  order  of  at- 
tachment which  la  favorable  to  de- 
fendant cannot  be  assigned  for  error 
by  him.  Tessler  v.  Crowley,  16  Nebr. 
369.  20  NW  264. 

[b]  In  Oeorffls  the  declaration 
cannot  demand  a  larger  amount  than 
that  set  forth  In  the  attachment. 
Casey,  etc.,  Mfe.  Co.  v.  Dalton  Ice 
Co.,  94  Ga.  407,  20  SE  338. 

[c]  TaUure  to  object,^ — ^That  the 
attachment  was  issued  for  less 
amount  than  the  sum  claimed  in  the 
affidavit  did  not  invalidate  a  verdict 
for  the  amount  claimed  in  the  affi- 
davit, where  no  objection  was  made 
to  the  attachment,  and  defendant  an- 
swered as  If  It  were  such  amount. 
Myers  v.  Adams,  14  Ga.  A.  620,  81  SB 
696. 

41.  De  Stafford  v.  Oartley,  16  Colo. 
32,  24  P  680. 

42.  Reed  v.  Kentucky  Bank.  6 
Blackf.  (Ind.)  227. 

[a]  Oorveotlon  by  order  of  oourt. 
— A  mistake  of  the  clerk  in  Issuing 
the  writ  for  a  sum  larger  than  that 
stated  in  the  affidavit  will  not  invali- 
date the  same  when  the  attachment 
Is  sustained  by  an  order  of  the  court 
for  the  correct  amount  before  the 
appearance  of  defendant.  Lee  v. 
Smyser,  96  Ky.  869.  29  SW  27.  16 
KyL  497. 

[b]  Claim  for  'Interest." — That  a 
writ  of  attachment  Is  Iseued  not  only 
for  the  amount  of  indebtedness  stat- 
ed in  the  affidavit  therefor  but  also 
for  "Interest"  does  not  Invalidate  it. 
this  being  for  Interest  from  the  date 
of  the  affidavit.  Elrod  v.  Rice,  (Tex. 
Civ.  A.)  99  SW  733. 

43.  Ballard  v.  Great  Western  Min.. 
etc.,  Co.,  39  W.  Va.  394,  19  SB  510 
(holding  that,  If  an  attachment  writ 
is  Issued  by  the  mistake  of  the  clerk 
for  a  greater  amount  than  Is  claimed 
In  the  affidavit,  the  attachment  will 
be  quashed). 

Fa]  Claim  for  atatatory  treble 
dnnaffss. — In  a  suit  for  an  Injury  for 
which  treble  damages  were  allowed 
by  statute,  the  attachment  should 
not  be  quashed  for  variance  because 
the  affidavit  stated  the  amount  of  ac- 


tual damage  claimed,  and  the  writ 
was  issued  for  treble  the  amount,  al- 
though the  statute  required  the 
amount  stated  In  the  writ  to  con- 
form to  the  amount  stated  In  the 
affidavit.  De  Stafford  v.  Oartley,  16 
Co\o.  12,  24  P  680. 

44.  Williams  v.  Irfralalana  Lumber 
Co..  106  La.  »9.  29  8  491  (holding 
that,  although  one  sues  out  a  writ  of 
attachment  for  a  larger  amount  than 
he  is  entitled  to,  he  may  yet  sustain 
the  attachment  for  the  amount '  to 
which  the  testimony  on  trial  shows 
he  Is  entitled):  Wilson  V.  Barbour. 
21  Mont.  176  (holding  that,  where  an 
affidavit  sets  forth  several  distinct 
causes  of  action  but  falls  to  show 
sufficient  grounds  for  attachment  in 
all  of  them,  a  writ  which  states  the 
amount  of  each  demand  separately 
and  also  the  aggregate  of  all  the  de- 
mands Is  not  void  because  Issued  for 
too  large  an  amount,  but  voidable 
merely  as  to  the  demands  not  prop- 
erly included  therein), 

45.  Shaubhut  v.  Hilton.  7  Minn. 
606, 

46.  immatwlalltr  or  waivw  of  d»- 
feets  aa  to  psttfamlar  mattsrsi 

Defect  as  to  signature  see  supra  % 

343. 

Description  of  parties  see  supra  I 
332. 

Direction  of  writ  see  supra  S  331. 
Irregularity  with  respect  to  seal  see 

supra  S  344. 
Statement  as  to  nature  of  cause  of 

action  see  supra  S  834. 

47.  Smerson  v.  Thatcher,  6  Kan. 
A.  S26.  61  P  60:  Standard  Cotton  Seed 
on  Co,  T.  Mathlson,  47  La.  Ann.  710, 
17  S  251;  Balnes  v.  UUmann.  71  Tex. 
629,  9  SW  548. 

[a]  niastratloay— Where  a  writ  of 
attachment  In  reciting  the  affidavit 
substituted  the  word  "them"  for  the 
word  "creditors"  and  misstated  the 
year  in  the  date  of  its  return,  It  was 
held  that  It  was  proper  to  look  to 
the  whole  record  and.  If  the  variance 
upon  inspection  appeared  to  be  cleri- 
cal errors,  to  disregard  It  entirely. 
McClanahan  v.  Brack.  46  Mias.  246. 

[b]  A  fallnre  to  flU  a  blank  In  a 
writ  of  attachment  Is  not  fatal  if 
the  context  of  the  writ  supplies  such 
blank.  Foley  v.  Beyer,  153  111.  A. 
613. 

re]  An  attachment  against  an  ab- 
•oondlng  debtor  mu»t  be  regular  on 
Its  face,  and  a  defect  appearing 
thereon  cannot  be  supplied  by  aver- 
ment. Jones  V.  Anderson,  7  Leigh 
(34  Va.)  308. 

48.  Kirkman  t.  Patton,  19  Ala.  22 


(where  It  was  held  that  an  attach- 
ment lien  could  not  be  defeated  mere- 
ly by  showing  irregularities  in  the 
process,  when  defendant  had  not 
availed  himself  of  such  irregulari- 
ties by  properly  pleading  in  abate- 
ment); Phelps  T.  Reeder.  S9  lU. 
172. 

[a]  worrtMg  to  set  aaU*  om  oKher 
groutda.— AU  objections  to  the  writ 
will  be  waived  by  moving  to  set 
aside    the    attachment    on  other 

fTounda  and  faUing  to  make  the  ob- 
ectlona  before  giving  bond  for  tbe 
release  of  the  property.  Pacific  Kst 
Bank  v.  Hlxter,  124  U.  S.  721,  8  SCt 
718,  31  L.  ed.  667;  Wolf  v.  Cook.  48 
Fed.  432  felt  Dierolf  v.  Wlnterfield. 
24  Wis.  143]. 

[b]  A  misnomer  in  tbe  writ,  con- 
sisting of  a  description  of  defendant 
as  a  corporation  instead  of  a  partner- 
ship, will  be  waived  by  an  appear- 
ance and  pleading  to  the  merits.  Blue 
Grass  Canning  Co.  v.  Wardman,  101 
Tenn.  179,  62  SW  137, 

49.  Lynch  v.  Shepherd,  2  Ky.  Op. 
183 

60.  Finn  v.  Mehrbach.  66  NTS  250. 
30  NTCivProc  242. 

SI.  Deere  v.  Eagle  Mfg.  Co.,  49 
Nebr.  385,  68  NW  504. 

S3.  Parkman  v.  Crosbey,  16  Pick. 
(Mass.)  297. 

58.  In  respect  to  parUeiOar  mat- 
terst 

Amount  of  claim  see  supra  S  33S. 
Date  see  supra  S  341. 
Direction  of  writ  see  supra  |  221. 
Directions  as  to  return  see  supra  I 

339. 

Grounds  of  attachment  see  supra  I 
336. 

Names  or  desorlptlons  of  parties  see 

supra  {  222. 
Seat  see  supra  S  244. 
Signature  see  supra  |  242. 
Statement  as  to  nature  or  cauM  of 

action  see  supra  I  2S4. 
Style  of  writ  see  supra  i  SSO. 
Teste  see  supra  i  342. 

64.  U.  S.— Ttlton  v.  CoReld.  93  V. 
S.  163.  23  L.  ed.  858  (construing  Col- 
orado statute) ;  Helena  Bank  v. 
Batchelder  Egg  C^se  Co..  61  Fed.  137, 
2  CCA  141:  People's  Sav.  Bank,  etc, 
Co.  v.  Batchelder  Egg  Case  Co..  61 
Fed.  130.  2  CCA  126  (the  last  two 
caaes  construing  the  Arkansas  stat- 
ute). 

Ala.— Ex  p.  Nlcrosl.  103  Ala.  104. 
15  S  507;  Sims  v.  Jacobson,  51  Ala. 
186;  Blair  v.  Miller,  42  Ala.  308. 

Ark, — Thompson  v.  McHenry.  18 
Ark.  637. 

Colo. — Archibald    v.    Thompson,  2 


For  later  oasis.  aarslopmntB  and  OhaavM  in  the  law  see  cumulative  Annotations,  same  tltl&j^ge  and  note  number. 
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permitted  to  cut  off  intermediate  rights  acquired 
by  third  persons,"''  while  other  authorities  hold  that 
the  same  right  to  amend  exists  against  creditors 
attaching  after  the  issue  of  a  dcxectiTe  writ  as 
against  the  original  debtor." 

348]  E.  Simoltaneons  Writs.  When  defend- 
ant has  property  in  several  counties  separate  writs 


may  be  issued  simultaneously  to  each  county,"'  with- 
out additional  affidavits  and  undertakings."^ 

349]  F.  Snccessive  or  Alias  Writs.  In  some 
jurisdictions  where  the  first  writ  fails  through  some 
defect,  or  where  an  insufficient  amount  of  prop- 
erty is  attached  thereunder,  successive  writs  may 
issue  to  the  same  or  different  counties  "'  without 


Colo.  388;  McArthur  v,  Boynton,  X9 
CoTo.  A.  234,  74  P  640. 

Ga. — Guckenhelmer  v.  Day,  74  Oa.  1. 

III.— Cline  V.  Patterson,  191  111. 
24S,  61  NE  126  [rev  flS  111.  A.  360]. 

Iowa. — Rock  Island  Plow  Co.  v, 
Breese,  83  Iowa  553.  49  NW  1026; 
Atkins  V.  Womeldorf.  63  Iowa  ICO, 
4  NW  905. 

Ma88.~Dl«ttrtch  T.  Wolftsohn,  136 
Uass.  33S. 

N.  T. — Sulibacher  v.  Cawthra,  14 
Hlsc.  B4S,  36  NYS  8  [all  148  N.  T. 
755  mem,  43  NB  990  mem];  Purman 
T.  W^ter.  13  HowPf  348. 

See  Harris  v.  Morse,  29  K  S.  106. 

[a]  Amandmnit  to  oonform  to  al- 
fldavlt, — The  court  may,  as  authorized 
by  Code  Civ.  Proc.  S  558,  permit  an 
amendment  of  a  writ  of  attachment 
to  make  it  conform  to  the  affldavU 
therefor  as  to  the  amount.  Tyson  v. 
Retnecke.  25  Gal.  A.  696.  145  P  153. 

[bl  Xuformality  In  a  wamutt  of 
attachmaat  and  the  summons  may  be 
cured  by  amendment  authorized  by 
Revfsal  (1905)  IS  507.  509.  Pai?e  v. 
McDonald.  159  N.  C.  38,  74  SE  642. 

[c]  Tout  wdt. — Statutes  allowing 
amendments  to  writs  of  attachment 
relate  only  to  such  defects  as  would 
not  render  the  process  absolutely 
void.  Where  the  writ  is  void.  U  Is  a 
nullity,  and  to  amend  In  such  a  case 
would  be  to  create  a  new  writ,  ^iv- 
Ins  It  a  retroactive  effect.  Clawson 
V.  Sutton  Gold  Min.  Co..  3  S.  C.  419; 
Whitney  v.  Brunette,  16  Wis.  61. 

Id]  Thar*  d*f»iid«iit  app»»n. — 
As  forelsn  attachment  Is  only  to 
compel  appearance,  where  defendant 
appears  and  puts  in  special  ball  the 
case  proceeds  as  In  cases  bearun  by 
Bummona,  and  plaintiff  Is  entitled  to 
amend  the  original  process.  Bellab 
T.  Hllles.  18  Del.  34.  43  A  89. 

[e]  Motle*  of  aunUUv  ozOer. — 
An  attachment  against  a  nonresident 
being  a  proceeding  in  rem,  no  notice 
to  defendant  of  an  order  amending 
the  writ  so  as  to  include  other  prop- 
erty was  necessary,  nor  does  the 
statute  contemplate  such  notice. 
Weeks  v.  Weeks.  <N,  J.)  73  A  1004. 

[f]  IVotle*  of  appUoatloii  for 
tmjuoAnMnX. — If  Pub.  St.  c  167  t  86 
applies  to  an  amendment  of  a  writ 
by  correcting  a  clerical  error  In  the 
name  of  defendant,  the  only  effect  of 
an  omission  to  give  to  a  mortgagee 
of  the  property  attached  on  the  writ 
notice  of  the  application  for  leave  to 
amend  Is  that  he  is  not  precluded 
from  the  right  to  contest  the  effect 
of  the  amendment,  in  an  action 
against  the  attaching  otflcer  for  a 
conversion  of  the  property.  Dlettrlch 
V.  Wolffsohn.  136  Mass.  335. 

85.  Mass. — Putnam  v.  Hall,  3 
Pick.  44S;  Brigham  v.  Este.  2  Pick. 
420;  Willis  V.  Crocker,  1  Pick.  204; 
Danielson  v.  Andrews,  1  Pick.  156. 

Mich. — Oreenvault  v.  Farmers',  etc.. 
Bank,  2  Dougl.  498. 

N,  H. — Qarvln  Legery,  61  N.  H. 
153. 

Oh. — ^Dobell  T.  Ijoker,  1  Handy  674, 
12  Oh.  Dec  fReprInt)  297. 

Tex. — Munzenhelmer  v.  Manhattan 
Cloak,  etc.,  Co..  79  Tex.  118.  16  8W 
189. 

Wis. — Whitney  t.  Brunette,  IK  Wis. 
61. 

[a]  Wbwe  an  attaolunent  prvoevt 
does  not  sngctently  deaorlbe  the 
property  to  be  attached.  It  cannot  be 
amended  to  the  prejudice  of  the  sub- 
sequent attaching  Hen  creditors  or 
other  third  persons  having  rights  In 
the  property.  Wason  v.  Martel.  68 
H.  H.  560.  39  A  438. 

50.   Johnson    v.    Huntington,  13 


Conn.  47;  Dlettrlch  v.  Wolffsohn,  136 
Mass.  335;  King  v.  King,  68  App.  Dlv. 
189,  74  NYS  119.  See  also  Rock  Isl- 
and Flow  Co.  V.  Breese,  83  Iowa  663, 
49  NW  1026. 

67.  Read  v.  Klrkwood,  19  Ark.  332; 
Martinovlch  v.  Marslcano,  ISO  Cal. 
697,  89  P  333,  119  AmSR  264:  Morris 
V.  School  Trustees,  15  111,  266:  Car- 
ter V.  ArbuthDot.  62  Mo.  682;  Huxley 
V.  Uarrold.  62  Mo.  616. 

[a]  ladoraemeBts  ob  AnpUoate 
writs. — It  has  been  held  in  Hisslsatp- 
pi  that  It  Is  not  necessary  that  du- 
plicate writs  of  attachment  should 
have  Indorsed  thereupon  that  they 
are  such  duplicates,  where  they  are 
In  the  name  of  the  same  plaintiff, 
against  the  same  defendant,  and  re- 
turnable to  the  same  court  and  term. 
Saunders  v.  Columbus  !>.,  etc..  Ins. 
Co..  43  Miss.  683. 

[b]  Defect  In  one  writ  rraders 
both  TOld, — It  has  been  held  under 
the  Georgia  act  of  1836,  where  one 
writ  of  attachment  directed  to  one 
county  was  void  on  account  of  mis- 
direction to  the  sheriff,  that  a  simul- 
taneous writ  directed  to  another 
county  was  likewise  void,  although 
the  direction  to  the  sheriff  In  the 
latter  writ  was  In  the  language  re- 
quired by  the  statute.  This  decision 
was  put  upon  the  ground  that,  as  In 
cases  of  this  kind  the  first  Is  mani- 
festly the  foundation  of  the  second. 
If  the  first  is  void  the  second  is  void 
too.  Thomas  t.  Ijavender,  15  Ga. 
267. 

58.  Martinovlch  v.  Marslcano.  ISO 
Cal.  597.  89  P  333.  119  AmSR  264. 

69,  U.  3. — Spreen  v.  Delslgnore,  94 
Fed.  71  (construing  Kentucky  stat- 
ute). 

Ala. — ^Brown  v.  Tsbell,  11  Ala.  1009. 

Cal. — Kern  Valley  Bank  v,  Koehn, 
157  Cal.  237.  107  P  111. 

Ind. — Runner  v.  Scott,  160  Ind. 
441.  60  NE  479. 

Iowa. — Elliott  V.  Stevens.  10  Iowa 
418;  Hamlll  v.  Phenlcle.  9  Iowa  525. 

Ky. — Harbour-Pitt  Shoe  Co.  v.  Dix- 
on. 60  SW  186,  22  KyL.  1169. 

Mich. — Van  Benachoten  v,  Falea, 
126  Mich.  176.  85  NW  476. 

Miss. — Foote  V.  John  E.  Hall 
Commn.  Co..  84  Miss.  445.  36  S  533; 
Barnett  v.  Ring,  55  Miss.  97. 

N.  T. — Mojarrieta  v.  Saenz.  80  N. 
T.  547,  58  HowPr  606;  Ladenburg  v. 
Commercial  Bank,  5  App.  Dlv.  219, 
39  NTS  119;  Acker  v.  Jackson,  3  How 
PrNS  160. 

Oh. — Brooks  V.  Todd.  1  Handy  169, 
12  Oh.  Dec.  (Reprint)  84. 

Pa.— Glenny  v.  Boyd,  29  Pa.  Co. 
522. 

R.  I, — McNally  v.  Wilkinson,  tO  B. 
1.  316.  38  A  1053. 

Tex.— Panhandle  Nat.  Bank  v.  Still, 
84  Tex.  339.  19  SW  479:  Balnea  v.  Ull- 
mann,  71  Tex.  629,  9  SW  643:  BU- 
lingsley  v.  Hewett,  (Civ.  A.)  39  SW 
963;  H.  B.  Claflln  Co.  v.  Kamsler, 
(Civ.  A.)  36  SW  1018:  Branshaw 
Tlnsley.  4  Tex.  Civ.  A.  131,  23  SW 
184. 

W  Va. — Miller  v.  White.  46  W.  Va. 
67.  33  SE  332.  76  AmSR  791:  Ballard 
V.  Great  Western  Mln.,  etc.,  Co.,  39 
W.  Va.  394.  19  SV.  510. 

[  a  ]  Vew  appUoatton.  —  In  New 
Vork.  where  an  attachment  Is  defec- 
tive or  falls  for  any  reason,  there  Is 
nothing  which  prohibits  an  apyillca- 
tlon  for  a  new  one.  Ladenburg  v. 
Commercial  Bank,  6  App.  Div.  219, 
39  NYS  119. 

[bl  l^KW  of  oonrt  mot  neeessary. 
— A  court  out  of  which  a  warrant  of 
attachment  Is  issued  has  the  power 
to  vacate  the  same,  and  a  second  at- 


tachment can  be  obtained  upon  a 
proper  statement  of  sufficient  new 
facts;  no  leave  to  make  application 
therefor  is  necessary.  Selser  Bros. 
Co.  v.  Potter  Produce  Co.,  80  Hun 
554,  30  NYS  627  [aff  144  N.  Y.  646 
mem,  39  NE  494  mem].  Compare 
Graham  v.  Canton,  etc.,  R.  Co.,  26 
WklyNC  (Pa.)  303. 

[c]  The  fact  that  the  flrat  wztt 
WM  VMmatwrelr  tasmd  does  not  pre- 
vent the  Issuance  of  a  second  writ. 
Harbour-Pitt  Shoe  Co.  v.  Dixon.  60 
SW  186,  22  KyL  1169. 

[d]  Original  levy  made  hy  uav- 
thorised  person. — (1)  Where  the  at- 
tachment nas  been  released  by  plain- 
tiff and  dissolved  by  the  court  on  the 
ground  that  the  levy  was  made  by 
one  without  authority,  a  new  attach- 
ment may  Issue  upon  the  original 
afndavlt.  J.  V.  Brlnkman  Co.  Bank 
V.  Gustln,  63  Kan.  758,  66  P  990.  (2) 
Where  a  writ  of  attachment  is  re- 
turned served  by  one  not  an  ofHcer 
of  the  court.  It  is  error  to  refuse  to 
issue  an  alias  writ  on  plaintiff's  re- 
riuest.  and  to  dismiss  the  entire  suit, 
but  the  attachment  should  be  kept 
alive  by  the  Issuance  of  the  alias, 
and,  if  no  personal  service  of  the 
summons  has  been  had,  an  alias  sum- 
mons should  also  be  Issued.  Poote 
V.  John  B.  Hall  Commn.  Co.,  84  Miss. 
446,  36  S  633. 

[e]  A  levy  vndar  an  iBraUd  writ 
does  not  bar  or  prevent  a  new  pro- 
ceeding In  the  same  action.  Kern 
Valley  Bank  v.  Koehn,  157  Cal.  237, 
107  P  111  [att  10  Cal.  A.  679,  103  P 
1731. 

[t]  ahowtiv  to  faUnm  to  az*- 
ente  and  dlsoontlBnaaM  as  to  flrat 

inlt^In  Pennsylvania,  where  a  writ 
of  attachment  has  been  issued,  an 
alias  issued  for  the  same  cause  of 
action  without  showing  the  failure  to 
serve  or  execute  the  Urst  writ,  or 
without  having  first  entered  a  dis- 
continuance or  the  original  proceed- 
ing, will  be  quashed  at  the  cost  of 
plaintiff.  Elliott  V.  Plukart,  6  Pa. 
Co.  161. 

[g]  Where  attached  property  Is 
loaC— Where  a  creditor  caused  prop- 
erty of  his  debtor  to  be  attached,  suf- 
ficient In  value  to  discharge  the  debt, 
and,  pending  litigation,  the  property 
was  lost  through  the  Insolvency  of 
the  officer  In  whose  custody  It  was 
left  and  his  sureties.  It  was  held  that 
the  creditor  could  not  afterward  en- 
force his  demand  by  another  attach- 
ment against  the  property  of  the 
debtor,  and  that  after  sequestering  a 
sufficient  amount  of  the  assets  to  pay 
his  debt  the  estate  of  such  debtor 
was  discharged.  Kenrlck  t.  Huff,  71 
Mo.  670. 

th]  Torm  of  alias  wxftr—The  alias 
writ  should  refer  to  the  preceding 
writ,  showing  its  Issue  and  the 
amount  levied  under  it.  Hamlll  v. 
Phenlcle.  9  Iowa  525. 

{1}  Where  mflotont  property  at- 
taohed.— It  would  perhaps  be  compe- 
tent to  dismiss  alfaa  writs  or  quash 
the  levy  thereof  where  the  estate  of 
defendant  levied  on  under  the  first 
attachment  was  unquestionably  am- 
ple to  satisfy  the  demand  sought  to 
be  recovered.  Brown  v.  Isbell,  11 
Ala.  1009. 

[J]  Setun  not  authorising  Issn- 
anoe  of  second  writ. — A  return  to  a 
writ  of  attachment  Issued  against 
two  defendants,  on  neither  of  whom 
personal  service  has  been  had.  which 
falls  to  show  that  the  property  at- 
tached in  the  county  where  the  suit 
was  commenced  wns  In  the  nosses- 
slon  of  or  belonged  to  either  of  de- 
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filing  a  new  affidavit  or  bond,  provided  the  affidavit 
and  bond  8iq>porting  the  first  writ  are  not  defec- 
tive." 

Dissolntion  of  first  writ.  Where  a  writ  of  at- 
taehmoit  has  been  dissolved  by  the  court  after 
a  hearing  on  the  merits  of  the  application,  an  alias 
writ,  based  on  substantially  the  same  state  of  facts, 
whether  applied  for  to  the  same  or  another  court, 
will  not  be  granted,"*  but  a  second  writ  ma^  issue 
on  an  amended  affidavit  showing  new  or  different 
gronnda  for  attachment.*'  An  alias  writ  wUl  not 


be  dissolved  where  the  first  writ  was  qnashed  for 
a  mere  irregularity,"  and,  where  an  attachment  is 
set  aside  for  insufficiency  of  the  bond,  an  alias  writ 
may  issue  on  the  filing  of  a  sufficient  bond  without 
the  filing  of  a  new  petition  or  affidavit.'* 

Separate  writi  baaed  on  dUEerait  gnnmds.  It 
has  been  held  that  there  may  be  in  the  same  snit 
more  than  one  affidavit  and  attachment  based  on 
different  grounds." 

Denial  of  right  In  a  few  ^'urisdictiims  tiie  right 
to  issue  alias  or  successive  writs  is  denied.** 


XL  PBOFERTT  SUBJEOT  TO  ATTAOHHENT 

[$  350]  A.  In  General  The  general  rule  is  |  sonal,  to  be  liable  to  seisnre  under  attachment,  it  is 
that  in  order  for  property,'^  whether  real  or  per-  |  necessary  that  it  should  be  of  gneh  eharacter  du4 


fendants,  will  not  authorize  the  Is- 
suance of  a  writ  to  another  county 
under  Howell  St.  S  7316.  Baxter  v. 
Grove.  92  Mich.  291,  52  NW  294. 

[k]  Bffsct  of  T«1«M«  of  propartr 
■•bad.— Under  the  act  for  relief 
against  absent  and  absconding  debt- 
ors. If  the  attaching  creditor  releases 
the  property  attached,  and  It  Ib  there- 
upon removed  beyond  his  bailiwick, 
if  a  second  attachment  Is  afterward 
issued  by  other  creditors,  the  sheriff 
1b  Justified  in  returning  nulla  bona. 
Rankin  v.  Noah,  Anth.  N.  P.  (N.  T.) 
283. 

[1]  Effaot  of  tnrnliiff  orar  Ktt«chad 
propartr  to  xmo»tvx, — Where  an  at- 
tacnment  was  Issued  against  the 
property  of  a  partnership  In  a  cer- 
tain county  In  a  suit  against  one  of 
the  partners,  and  subsequently  a  re- 
ceiver was  appointed  for  the  partner- 
ship, and  the  attached  property  was 
turned  over  to  the  receiver,  the  at- 
tachment proceedings  were  not  there- 
by dismissed  nor  abandoned,  and,  un- 
der Rev.  St.  g  931  (Rev.  St.  flRSll  9 
919),  another  order  of  attachment 
could  be  issued  to  the  sherlflt  of  an- 
other county,  and  property  of  the 
debtor  taken  thereunder.  Runner  v. 
Scott,  150  Ind.  441.  SO  479. 

[mj  AlniM  of  proMM.— While  It 
la  proper  for  plaintiff  to  attach  a 
sufUclent  amount  to  satisfy  his  claim 
on  the  first  writ,  either  by  succeed- 
ing attachments  thereon  within  the 
time  allowed  for  the  service  and  be- 
fore the  return  day  thereof,  or  bv  a 
writ  of  mesne  process  Issued  after 
the  entry  thereof  In  court,  yet  it  Is 
an  abuse  of  legal  process  to  go  as 
far  as  he  can  on  the  first  writ  and 
then,  without  entering  that,  to  sue 
out  another  for  the  same  cause  of 
action,  and  attach  the  same  or  an 
additional  amount  to  satisfy  his 
claim.  McNaUy  v.  Wilkinson,  20  R. 
1.  315.  38  A  1053. 

[n]  Obtalalng-  jnrlsdioUoii  hr  s«o- 
OBd  writ, — A  second  attachment  In 
the  same  suit  cannot  Impart  Juris- 
diction  where  the  first  one  has  failed 
to  give  it.  Miller  v.  White,  4G  W. 
Va.  67.  33  SE  332.  76  AmSR  791. 

60.  Ala. — Simpson  East,  124  Ala. 
293.  47  S  43fi. 

Cal. — Marti  no  vlch  v.  Marslcano. 
l.'iO  Cal.  597,  89  P  333,  119  AmSR 
254. 

Iowa. — Klllott  V.  Stevens,  10  Iowa 
418;  Hamin  v.  Phenlcle,  9  Iowa 
62S. 

Kan. — J.  V.  Brinkman  Co.  Bank  v. 
Ouatin,  63  Kan.  768,  66  P  990. 

Ky. — Harboor-Pltt  Shoe  Co.  v,  Dix- 
on. 60  SW  186,  22  KyL  1169. 

N.  T. — Mojarrieta  v.  Saenx,  80  N. 
T.  547,  58  HowPr  505;  Acker  v.  Jack- 
son, 3  HowPrNS  160. 

Tex. — Bllllnesley  v.  Hewett,  (Civ. 
A.)  39  SW  953;  Branshaw  v.  Tina- 
ley.  4  Tex.  Civ.  A.  131,  23  SW  184. 

W.  Va. — Ballard  v.  Great  Western 
MIn..  etc.,  Co..  39  W.  Va.  394.  19  SB 
SIQ. 

ra]  Bemedy  of  debtor  where  con- 
ditions have  Ranged. — If,  by  reason 
of  a  chnnKP  in  conditions  between  the 
filing  of  the  affidavit  and  the  Issu- 


ance of  the  writ,  the  writ  ought  not 
to  Issue,  the  debtor's  remedy  Is  by 
motion  to  set  aside  the  attachment 
Martlnovlch  v.  Marslcano,  150  Cal. 
597,  89  P  333,  119  AmSR  254. 

[b]  ShowAig'  oontlmiMl  sadBtenos 
of  deM  and  neoessltr  for  fnrtlier 
prooeas. — In  Ijoulslana  one  who  has 
obtained  an  attachment  against  a 
debtor  and  subsequently  applies  for 
a  second  attachment  on  the  ground 
of  Ineutndency  of  property  originally 
attached  must  show  under  oath  a 
continued  existence  of  the  debt  and 
the  necessity  for  the  further  process 
asked  for,  or  the  application  will  be 
properly  rejected.  Favrot  v.  Delle 
Plane,  4  La.  Ann.  ,584. 

[c]  Vhere  new  bond  nsomsarT, — 
In  Mississippi  a  new  bond  Is  neces- 
sary where  the  writ,  although  pur- 
porting on  its  face  to  be  an  alias, 
was  not  Issued  upon  any  of  the 
causes  specified  In  the  statute  and 
was  an  original  proceeding  founded 
on  a  different  action.  Jelfrlefl  v.  Dan- 
cey,  44  Mlaa.  693. 

[d]  iMMratav  BUM  oxdw  of  at- 
tMluiMat  OB  nspluttMrtal  afldaTfli^ 
Where  the  affidavit  was  discovered  to 
be  Insufltdent  after  It  had  been  filed 
and  an  order  for  attachment  issued 
thereon  and  placed  In  the  sherifTs 
hands,  it  was  held  to  be  valid  on  the 
filing  of  a  supplemental  affidavit  by 
plaintiff  for  the  clerk  to  reissue  the 
same  order  of  attachment,  after  eras- 
ing the  indorsement  thereupon  of  the 
time  at  which  It  came  Into  the  sher- 
iff's hands.  Dean  v.  Garnett.  1  Duv. 
(Ky.)  408. 

61.  Parrls  v.  Rowland,  8  Ky.  Op. 
819;  Schlemmer  v.  Myerstein,  19  How 
Pr  (N.  T.)  412;  Merrltt  v.  Quigley,  1 
Pa.  DIst.  505;  National  Bank  of  Re- 
public v.  Tasker,  1  Pa.  Co.  173.  See 
also  Jackson  v.  Thomson,  9  Montg. 
Co.  (Pa.)  28.  Compare  Brooks  v. 
Todd.  1  Handy  169,  12  Oh.  Dec.  (Re- 
print) 84. 

63.  Bingham  v.  Keylor,  26  Wash. 
156,  64  P  942. 

63.  Acker  V.  Jackson,  3  HowPrNS 
(N.  T.)  160;  Ballard  v.  Great  West- 
ern MIn..  etc.,  Co.,  89  W.  Va.  394.  19 

510.  See  also  Handle  v.  Mellen, 
67  Md.  181,  8  A  B73. 

[a]  ninstrfttloB.— Under  Code  c 
106  i  2,  providing  that  more  than 
one  order  of  attachment  may  Issue 
upon  the  same  affidavit  and  bond,  al- 
though one  attachment  may  have 
been  improperly  levied  and  therefore 
must  be  quashed,  a  second  order  of 
attachment  upon  the  same  affidavit 
and  bond,  properly  Issued  against  the 
same  property,  will  constitute  a  val- 
id lien  upon  It.  Ballard  v.  Great 
Western  MIn.,  etc.,  Co.,  39  W.  Va. 
394,  19  SE  510. 

64.  Harrison  v.  Poole,  4  Rob.  (La.) 
193;  Panhandle  Nat.  Bank  v,  etlll. 
84  Tex.  339,  19  SW  479. 

65.  Miller  v.  White,  46  W.  Va.  87 
33  SE  332,  76  AmSR  791. 

[a}  ZUnstTatlon. — There  Is  noth- 
ing In  the  code  to  prevent  the  grant- 
ing of  one  attachment  on  the  ground 
of  nonrei»lden(7e  and  another  on  the 
ground  of  Intent  to  defraud  creditors 


by  transfer  of  property.  Bilder  t. 
Bills,  66  Misc.  639,  123  NTS  1081. 

[b]  Tlie  lien  of  the  aiibsMneBt 
attadunsat  does  not  relate  b&ck  to 
the  first  attachment.  Miller  v.  White, 
46  W.  Va.  67.  33  SE  332.  76  AmSR 
791. 

66,  Pack  V.  American  Trust,  etc_ 
Bank,  172  111.  192.  60  NE  326;  Carr 
V.  Keeley  Brewing  Co..  94  111.  A.  225 
raff  198  III.  492.  64  NE  1030J;  Amer- 
ican Hydraulic  Dredging  Co.  v.  Rich- 
ardson Fueling  Co.,  90  111.  A.  376: 
Buck  V.  Coy,  73  III.  A.  160:  Denntaon 
V.  Blumenthal,  37  III.  A.  385:  Watson 
V.  Nohlett.  65  N.  J.  L.  506,  47  A  438; 
Dye  V.  Crary,  12  N.  M.  460.  78  P 
533  [aff  208  tl.  S.  516.  28  SCt  260,  63 
L.  ed.  595].  See  also  WUson  v. 
Strieker,  66  Ga.  575. 

[a]  Applications  of  ml*. — (1)  1 
SUrr-ft  C.  Annot,  St.  c  11  {i  1.  1»,  31. 
providing  for  an  attachment  In  cer- 
tain cases,  for  Che  Issuance  of  a  writ 
to  another  county,  and  for  an  attach- 
ment In  aid  of  a  pending  suit,  and  t 
33,  relating  to  the  return  of  '^attach- 
ments  issued  In  aid  of  actions  pend- 
ing," do  not  Impliedly  authorise  a 
second  attachment  in  aid  of  a  pend- 
ing suit;  and  where  a  plaintiff,  after 
the  first  writ  bad  failed  of  effect 
sued  out  a  new  writ  in  the  same 
cause  against  the  same  defendant, 
but  on  a  new  bond  and  affidavit,  such 
was.  In  effect,  a  second  writ,  and  In- 
valid, although  not  In  terms  Issued 
as  an  alias  writ.  Pack  v.  American 
Trust,  etc..  Bank,  172  111.  192.  50  NE 
326  (aff  70  III,  A.  177J.  (2)  Kurd 
Rev.  St.  (1895)  c  12  !  6,  provldlnir 
that,  on  the  filing  of  a  petition  and 
bond,  the  clerk  shall  Issue  an  attach- 
ment against  the  owner  of  water 
craft,  directed  to  the  sheriff  of  the 
county,  commanding  him  to  attach 
such  water  craft,  which  writ  shall  be 
tested  and  returnable  as  other  writs 
of  attachment,  authorizes  the  issu- 
ance of  an  original  writ  of  attach- 
ment against  water  craft  only,  and. 
such  writ  having  failed  and  havln? 
been  returned  unsatiafled.  the  clerk 
had  no  authority  to  Issue  an  alias 
writ  based  on  a  special  order  of  the 
court.  American  Hydraulic  Dredging 
Co.  V.  O.  S.  Richardson  Fueling  Co., 
90  111.  A.  376.  ^ 

[b]  Waiver  cannot  make  an  alias 
attachment  writ  good.  Denntaon  v. 
Blumenthal,  37  lit.  A.  S85. 

[c]  A  HOOBd  attHhaiant  at  the 
Boh  of  oUmt  plalBtUTa  and  for  an- 
other cause  of  action  mav  Issue  pend- 
ing the  first.  Duffin  v.  Wolf.  21  N.  J- 
I*.  476;  Brown  v,  Blssett  21  N.  J.  L, 
46.  Contra  Brundred  v.  Del  Horn 
30  N.  J.  L.  328;  Cummins  v.  Blair  IS 
N.  J.  L.  151;  Harris  v.  Llnnard.  » 
N.  J.  L.  68 

67.  [a]  What  oonstttiitea  nroperty. 
— (1)  Bonds  of  a  corporation  deposited 
with  ItB  agent  to  be  delivered  to  such 
persons  as  should  be  willing  to  loan 
money  to  the  company  and  take  them 
as  security  for  its  repayment  are  In 
no  sense  property  while  In  the  hands 
of  the  agent  before  delivery,  and  are 
therefore  not  attachable.  Coddlng- 
ton   V.   Gilbert.   17    N.  T.   48t.  (2) 


For  later  oasMi.  Osmopawata  and  ehaaraa  in  the  law  see  cumulative  Annotations,  same  title,  Ufa  and  not*  nurabar. 

Digitized  by  LjOOglC 


§  350] 


ATTACHMENT 


[6  C.  J:]  193 


4t  ironld  be  liable  to  bd  seiwd  tmddi*  dZMntiDn^" 
■uA  that  defendant  in  the  attachment  proceeding 


lAewlse  bonds  Blmplr  lMU«d  Und  d« 
Uvered  to  a  bank  on  condition  that  It 
will  take  them  In  latiafactlon  of  a 
'debt  are  not,  upon  the  nonacceptance 
of  this  condition,  propertr  within  tha 
meanlna  of  the  Attachment  Law.  Al- 
abama Marble,  eto.,  Co.  v,  Chatta- 
nooga Uarble,  ate,  COv,  (Tenn.  Ch. 
A)  37  SW  lOM. 

<&  Artt.>~Jennlnga  v.  tfctlrov,  42 
Arfc.  tsi  48  Ai&R  91;  Orubbe  V.  BUy- 
■ML  »  Ark.  287. 

Ol. — Holm«»  V.  Marshall,  146  C^l. 
m.  79  P  H4,  104  JUlkSR  88,  69  LRA 
<7.  8  AnnCas  88. 

Oonn. — Bmlth  v.  Ollbert,  71  Conn. 
149,  41  A  884.  Tl  AmSR  1S3. 

ni. — Union  Nat.  Bank  t.  Byram,  181 
Dl.  92.  28  NE  842;  Newhall  v.  Buck- 
Inaham.  14  111.  405. 

Me. — ^Fletcher  v.  Tuttle,  97  Me.  491, 
Si  A  1110. 

Uaas. — Russia  Cement  Co.  v.  Le 
Page  Co.,  174  Mass.  349,  E6  70; 
Heard  v.  Fairbanks,  5  Hate.  Ill,  88 
AmO  ^94;  Badlam  v.  Tucker.  1  Pick. 
489,  11  AmD  202;  Pierce  t,  Jackson, 
<l€aflB.  242. 

Iffch. — E^merson  T.  Bacon,  tt  Itltih. 
G2f,  2S  NW  B08. 

N.  H.— Spencer  t.  Blatsdell,  4  H. 
198,  17  AmD  411. 

N.  T. — UcCullough  V.  CarrafAn,  84 
Hun  167;  North  American  Trust  CO. 
y.  Aymar.  38  Misc.  676,  88  NTB  87*1 
Kntsenateln  v.  X<ehmann,  IT  Mlse.  84, 
88  NTS  888;  Handy  V.  Dobbin,  12 
Johns,  22S, 

N,   C.  —  HontniMry  County 
ROey,  76  M.  C  144;  Dhvls  Gerrttt, 
86  N.  C.  4&B. 

Tenn. — Lana  t.  MarShalU  \  Betsk. 
8t:*Herv«y  T.  CAampton.  11  Hnmphr. 
Ms:  Naahvlllo  BaMt  v.  Rag^le, 
Pfrek  MS. 

Tm, — Chase  t.  York  SaT.  Bank,  89 
Tel.  316,  it  SW  406,  69  AmSR  48,  32 
UlA  TStf  Btwne  V.  Wazahachls  First 
Kat.  Saalt,  17  Tex.  OlT.  A.  116,  43 

ew  tM. 

^T». — Lovejoy  t.  Los,  88  Vt  480; 
V.  CuBhman.  9  Vt.  820. 
yroysrty  snbjoot  to  SXHntlOtt  see 

Bzecatlons  [17  Cyc  940J. 

"No  apeclAc  and  tangible  property 
can  be  attaclied.  which  cannot  be  sold 
under  the  execution,  after  Judgment 
obtained."  Davis  v.  Garrett,  26  N.  C. 
468.  4««. 

ta]    A  ■oliosman's  salary  not  due 

IB  not  subject  to  attachment.  Fallls 
T.  Wilson.  9  OntWR  418. 

tb)  grupsrty  subject  to  landlord's 
aM  for  rent. — Although,  under  8 
Asne  c  14,  the  goods  and  chattels  of 
a  lessee  of  land  could  not  be  seised 
ander  execution  and  removed  from 
the  land  unless  plaintiff  In  execution 
should  tender  to  the  landlord  the  ar- 
rears of  rent  due  him,  yet  such  prop- 
erty oonld  be  attached  by  an  offleer 
wltkont  eomnlylns  with  this  condi- 
tion, mn  attacnment  not  being  an  exe- 
cution, and  therefore  not  falling  with- 
in the  statute.  The  landlord  is,  how- 
ever, entitled  to  his  rent  out  of  the 
proceedings  of  the  attachment  sale  of 
such  property  by  the  sheriff.  Thom- 
son V.  Baltimore,  etc.,  Steam  Co.,  83 
Ud.  812. 

[c]  AttaabmsBt  not  oonilnsd  to 
obJeotB   of   oomiBoii-law  distress,— 

Wilds  V.  Blanchard,  7  Vt.  138. 

[dl  ne  Inoome  of  a  trust  fund 
la  not  the  subject  of  levy  on  execu- 
tion, but  can  only  be  reached  by  a 
creditors'  suit  extending  only  to  the 
surplus  over  what  la  sufllclent  for 
the  proper  support  of  the  cestui  que 
trust,  and  hence  It  la  exempt  from 
levy  of  attachment  which  Code  g  844 
provides  shall  be  made  on  the  prop- 
erty of  defendant  "not  exempt  from 
levy  and  sale  by  virtue  of  an  exe- 
cution." North  American  Trust  Co. 
V.  Aymar,  33  Misc.  676.  68  NTS  870. 
.  [ej  VxouscVy  In  noasasslon  of 
upvyuV  •asar,.— An  attachment  levy 
Is  not  void  because  made  by  a  sheriff 
in  his  possession  as  trus- 
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ue  for  other  oredltors  of  the  attach- 
ment debtor.  Deware  v.  Wioiiita, 
etc.,  Co..  17  Tex.  Civ.  A.  S94.  48  SW 
1047. 

[f]  Vfmsttr   Ilk   voaassalan  of 

^autlS.p--A  writ  of  attachment  Is- 
sues generally  against  the  property 
of  defendant  not  exempt  from  exe- 
cution, and  may  be  executed  by  seis- 
ing any  such  property,  wherever 
found,  within  the  eoiuity  of  the  offi- 
cer having  the  writ,  eVen  though  the 
property  Is  la  the  possession  of  plain- 
tiff. Oallun  WeU,  116  Wis.  886, 
88  NW  1991. 

[g]  rnnds  belonging  to  a  deos- 
dent's  estate  in  course  of  administra- 
tion are  not  attachable,  although  they 
may  eventually  go  to  debtor.  Glt- 
tlngs  v.  Russell,  49  Mlso.  432,  99  NTS 
8S3  raff  114  App.  Dlv.  40B,  99  NTS 
10641 

[hi  Fnnda  raised  by  a  covinty  for 
a  iiiirliriilar  purpose  are  not  attach- 
aM.>,  V;m  Horn  V.  Kittitas  County, 
251  Mi.s,^.  :i33,  59  NTS  883  faff  46  App. 
Di\-.         mem.  61  NTS  1150  mem]. 

r  i  1  Property  of  the  estate  of  a 
decedent  Ib  ^ubj^ct  to  attachment,  un- 
der the  Massachusetts  Statute,  in  a 
Writ  against  an  ftdiiotnlatfator.  Hef- 
thel  V.  McKlm,  195  MaSa.  S8S,  77 
695.  6  AnnCas  911  and  ndM. 

tJI  Xiffht  to  out  «aUi^.w  iffaM 
on  state  laiid,^Prior  to  the  Icslne  act 
of  July  L  1887,  the  right  to  cut  and 
carry  away  timber  or  grass  from 
lands  Sbia  by  thfe  States  of  Maine  and 
Masiachufeetts.  wheh  the  soli  thereof 
Was  not  conveyed,  was  not  Subjetit 
to  attachment.  PhllHpS  v.  Pearson, 
65  Me.  570. 

89.  U.  S. — Johnson  v.  North  Star 
Lumber  Co.,  206  Fed.  624,  126  CCA 
118. 

Cal. — Ward  v.  Waterman,  86  Cal. 
488,  24  P  980. 

<3a. — Consignees'  Favorite  Box  Co. 
V.  Meers,  5  Ga.  A.  15S,  62  SB  1000. 

Iowa. — Anderson  v.  Taylor,  131 
Iowa  485,  108  NW  1051. 

La. — Grlgsby  Constr.  Co.  v.  Colly. 
124  La.  1071.  60  S  855;  Chaffe  v. 
Heyner,  81  La.  Ann.  694;  Armor  v. 
Cockburn,  4  Mart.  N.  S.  667. 

Me. — Emerson  v.  Hewlns.  64  Ue. 
297.  . 

Mass. — Spring  v.  Baker,  8  Allen 
267:  Stevens  v.  Brlggs,  5  Pick.  177. 

Mich. — Dumas  v.  Geer,  144  Mich. 
877,  108  NW  84;  Winner  v.  WUliams. 
62  Mich.  868.  28  NW  904. 

N.  T. — Dubois  V.  Dubois,  6  Cow. 
494. 

Philippine. — Ortlga  Bnaga,  18 
Philippine  845j  Alvaran  Marques, 
11  Phnipptns  f«8. 

R.  1. — Beckwlth  T.  Bnrrough,  18  B. 

B.  6.— Pilter  Mfg.  Co.  v.  Pitts.  T« 
S.  C.  349.  B7  SB  89,  11  AnnCaS  666. 
Tenn. — ^Williams   T.    WKoples,  1 

Head  401. 

Vt. — Chase  V.  Snow,  62  Vt.  625; 
Gallup  V.  Josaelyn,  7  Vt.  334  (con- 
struing a  building  contract,  and  hold- 
ing that  under  its  conditions  growing 
timber  which  was  on  the  land  of  B, 
for  whom  a  bam  was  to  be  built,  re- 
mained the  property  of  B,  and  could 
not  be  attached  for  the  contraetor'a 
debts). 

Va. — CulbertBon  v.  Stevens,  82  Va. 
406.  4  SK  607. 

"Drake,  In  his  valuable  work  on 
Attachments,  in  section  246,  states 
the  law  on  this  question  as  follows: 
'A  fundamental  principle  Is  that  an 
attaching  creditor  can  acquire  no 
greater  right  In  attached  property 
than  the  defendant  had  at  the  time 
of  the  attachment.  It,  therefore,  the 
property  be  In  such  a  situation  that 
the  defendant  has  lost  his  power  over 
It,  or  has  not  yet  acquired  such  in- 
terest In  or  power  over  it  as  to  per- 
mit him  to  dispose  of  it  adversely  to 
others,  it  can  not  be  attached  for  his 
debt.  Thus  a  chattel  pawned  or 
mortanged  is  not  attachable  in  an 


shtmld  have  tome  t^t  or  title,  legal  or  equitable, 
thereto." 

action  against  the  pawner  or  mort- 
gagor (citing  numerous  authorities). 
.  .  .  A  case  of  not  infrequent  oc- 
currence is  that  of  goods  being  at- 
taohed  where  the  vendor  of  tliem  to 
the  defendant  Is  entitled  to  exercise 
the  right  of  stoppage  in  transitu,  and 
exercises  that  right  while  the  attach- 
ment is  pending.  In  such  case  the 
principle  announced  In  the  opening  of 
this  section  undoubtedly  ai»lies,and 
the  vendor  is  not  precluded  by  tlie 
attachment  from  exercising  his  right 
of  stoppage,  even  though  the  goods 
may,  by  order  of  the  court,  have 
been  sold.  He  Is  entitled  to  the 
proceeds  in  the  bands  of  the  court.' " 
Neill  V.  Rogers  Bros.  Produce  Co.,  41 
W.  Va.  87,  68,  23  SE  702. 

Claim  of  ownersUp  by  thM  vsv- 
son  see  Infra  fifl  831-979. 

Mtfttoolar  latsrssts  see  Infra  H 
360-363,  266-371,  373-874.  876-381. 

[a]  Fwperty  la  the  possession  of 
an  agent  who  acted  for  an  undis- 
closed principal  cannot  be  attached 
by  his  creditors,  unless  the  conduct 
of   the   parties   misled  creditors  in 

flvlng  the  aiTf-Tit  oredit.  Reed  t.  Mo^ 
Irov  44  Ark.  3J6. 
\h\  When  the  registry  of  deeds 
Shows  a  title  subject  to  attachment, 
the  attaching  creditor  may  be  regard- 
ed in  the  light  of  a  bona  fide  pur- 
chaser to  whom  the  recorded  deeds 
have  been  exhibited,  and  to  whom  the 
conveyances  over  have  been  dis- 
closed; but  when  the  registry  shows 
no  titl^  and  the  creditor  does-  not 
know  that  his  debtor  has  one.  he 
cannot  claim  the  heneflts  of  a  fiction 
to  get  more  than  his  debtor  really 
owned.  Cowley  v.  McLaughlin,  141 
Mass.  181,  4  ma  821. 

[c]  SeosBsitr  for  record  title  to 
be  In  debtor. — (1)  The  actual  Inter- 
est of  a  debtor  In  property  may  be 
reached  by  attachmsnt  without  re- 
gard to  the  state  of  the  record  title 
(Davenport  v.  Lacon,  17  Conn.  278; 
Ealer  v.  Freret,  11  La.  Ann.  456); 
(2)  but  where  the  registry  shows  no 
title  in  debtor  the  creditor  cannot 
claim  the  benefits  of  a  Action  to  get 
more  than  his  debtor  really  owned 
(Cowley  V.  McLaughlin,  141  Mass. 
181,  4  NE  821:  Haynfls  v.  Jones,  5 
Mete.  (Mass.)  292:  Hovey  v.  Blanch- 
ard. 13  N.  H.  145;  Hamilton-Brown 
Shoe  Co.  V.  Lewis.  7  Tex.  Civ.  A.  609, 
28  SW  101).  See  also  Perkins  v.  Ad- 
ams. 18  Colo.  A.  96,  63  P  792  (where 
It  was  held  that  an  attachment 
against  an  executor  of  property 
which  stood  In  his  name,  but  which 
In  fact  belonged  to  his  decedent,  was 
Valid  against  the  claims  of  the  es- 
tate, as  the  attaching  creditors  would 
be  presumed  to  know  that  the  execu- 
tor tn  his  Individual  capacity  had  « 
right  to  purchase  the  property). 


apoa  a  snxety's  prop- 
erty for  the  debt  of  the  principal  does 
not  amount  to  a  payment  by  the 
surety;  therefore  such  a  levy  did  not 
create  a  debt,  due  by  the  principal  to 
the  surety,  which  could  be  attached. 
Farmers  Nat.  Bank  V.  Lancaster  Hat. 
Bank,  4  KyL  451. 

[e]  Attaohlug  creditor  has  no 
greater  rights  thaa  debtor. — Where 
an  assignee  in  bankruptcy  had  in  his 
hands  the  dividends  on  a  claim  of  a 
third  person  against  the  bankrupt  es- 
tate, and  a  creditor  of  the  third  per- 
son attached  the  fund  in  the  as- 
signee's hands,  and  the  assignee 
proved  that  as  surety  for  the  third 
person  and  others  on  a  note  he  had 

Eaid  the  debt,  and  that  the  note  had 
een  assigned  to  him,  and  that  there 
was  a  balance  due  on  It  exceeding 
the  amount  of  the  fund  In  his  hands, 
it  was  held  that  the  attachment 
would  not  lie.  the  creditor  having  no 
greater  rights  than  his  debtor.  Mil- 
ler V.  Ferrell,  2  KyL  227,  11  Ky.  Op. 
48. 

[f  J  Oredltors  of  a  baiiss  ^oaanot 
attacth  the  baOed  property,  (1>  al- 
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The  mere  fact  that  the  attachment  defendant  ia  |  In  yoemrion  of  property  does  not  render  it  Bub- 


though  the  bailee  has  sold  It  to  the 
bailor  Immediately  before  the  bail- 
ment <Redwitz  V.  Wasgaman.  S3  La. 
Ann.  2S),  or  (2)  although  there  was 
a  stipulation  that  the  property  should 
become  the  property  of  the  bailee  at 
the  end  of  the  term  of  the  bailment 
(Paris  V.  Vail.  18  Vt.  277).  Compare 
Churchill  V.  Bailey,  13  Me.  64.  But 
see  Hotchklss  v.  HIgglns,  52  Conn. 
205,  52  AmR  582  (where  It  was  held 
that  a  delivery  of  goods  with  the  op- 
tional right  to  purchase  on  the  part 
of  the  receiver  did  not  gire  him  an 
attachable  interest,  but  a  delivery 
with  an  optional  right  to  return  did 
pass  title  to  him,  and  the  property 
could  be  attached  by  his  creditors). 

[g]  Vaallowsd  oowmlOTlons  of  ez- 
•outor  or  admlalstrator. — Until  al- 
lowed by  the  probate  court,  the  com- 
pensation and  commissions  of  an  ad- 
ministrator or  executor,  to  which  he 
may  be  entitled  in  the  settlement  of 
an  estate,  cannot  be  attached,  or  by 
any  similar  process  appropriated  to 
the  payment  of  hta  claim,  by  a  credi- 
tor of  such  executor  or  administra- 
tor. Overturf  v.  Gerlach.  62  Oh.  St. 
127,  B6  NE  653.  78  AmSR  704. 

[hi  Egnltahle  Interests  are  subject 
to  attaohnent. — <1>  Pelser  Mfg.  Co. 
V.  Pitts,  76  S.  C.  349,  67  SE  29,  11 
AnnCas  665  and  note.  But  compare 
Montgomery  v,  McDefmott,  103  Ped. 
SOI.  43  CCA  348  [aff  99  Fed.  502] 
(holding  that  under  N.  Y.  Code  Civ. 
Proc.  t  645  et  seq.  relating  to  attach- 
ments, as  construed  by  the  highest 
court  of  the  state,  a  lien  cannot  be 
acquired  by  an  attachment  on  the 
equitable  interest  of  a  defendant  in 
property,  which  will  operate  through 
an  Intermediate  legal  title  in  anoth- 
er; and  therefore  where  a  defendant 
has  transferred  a  chose  in  action,  or 
an  instrument  evidencing  an  equit- 
able Interest  in  property,  although 
such  transfer  is  claimed  to  he  fraud- 
ulent or  colorable,  a  creditor  cannot 
obtain  a  lien  on  his  Interest  therein 
by  attachment).   (2)  Civ.  Code  (189S) 

{ 6432,  providing  that  where  title 
as  been  reserved  until  payment  of 
the  price,  the  holder  of  the  legal  title 
shall  transfer  the  same  to  defendant 
in  fieri  facias,  whereupon  the  same 
may  be  levied  upon  and  sold  as  other 
property  of  defendant,  applies  to  a 
levy  and  sate  under  a  nnal  Judgment, 
and  not  to  an  attachment  and  seizure 
thereunder,  and  a  transfer  of  the 
legal  title  by  the  holder  Is  only  nec- 
essary to  be  made  prior  to  the  levy 
under  a  flnal  Judgment,  and  is  not 
required  before  issuance  of  an  at- 
tachment and  seizure  thereunder. 
Johnson  v,  Walter  J.  Wood  Stove  Co., 
6  Or.  a.  65.  64  287. 

[I]  Property  of  stockholders  of  a 
corporation  Is  not  subject  to  seizure 
under  attachment  against  the  corpor- 
ation. Drinkwater  v.  Portland  Mar. 
R.  Co.,  18  Me.  35.  See  also  Guthrie 
V.  Walte.  129  Mo.  A.  687,  107  SW 
1110. 

[J]  An  attachmeat  affalBst  the 
creator  of  a  trust  (1)  cannot  be  lev- 
ied on  the  trust  property.  Oliver  v. 
Lake,  3  La.  Ann.  78;  Anderson  v. 
Doak.  32  N.  C.  296:  Southern  Soda 
Works  V.  Vines,  (Tex.  Civ.  A.)  36 
SW  942.  (2)  So,  where  a  corpora- 
tion deposited  money  with  brokers  to 
meet  Interest  falling  due  on  bonds 
which  It  had  assumed,  and  received 
a  receipt  which  stated  that  the  mon- 
ey was  received  In  trust  to  apply  the 
same  In  payment  of  Interest,  and 
that  the  money  should  not  be  subject 
to  the  control  of  the  corporation  oth- 
erwise than  for  the  payment  of  in- 
terest, the  transaction  as  between  the 
corporation  and  the  brokers  was  an 
irrevocable  appropriation  of  the  mon- 
ey for  the  purpose  specified,  and  the 
corporation  had  no  remaining  Interest 
In  the  money  subject  to  attachment, 
except,  perhaps,  as  to  an  unex- 
pended balance  remaining  after  pay- 
ment of  interest.  Rogers  Locomotive, 


[  etc.,  Works  v.  Kelley.  88  N.  T.  234. 
I  [k]  Wliere  propertr  Is  ooulg&sd 
,  on.  oommlMioB.  the  agent  has  no  lev- 
,  table  interest  therein.  Hampton,  etc., 
R.,  etc.,  Co.  V.  Slzer,  31  Misc.  499, 
<4  NYS  653. 

tl]  Debtor  oader  obligation  to  re- 
oonvey.^ — Where  the  debtor  had  no 
record  title  to  real  estate,  and  the 
contingency  had  happened  on  which 
he  was  to  reconvey  it.  it  was  held 
that  he  had  no  attachable  Interest  in 
the  land.  Jones  v.  Mitchellt  IBS 
Mass.  385.  33  NB  609. 

[m]  PresunptloB  as  to  mateztele 
ftimished  for  hnllOing, — Where  ma- 
terials are  furnished  a  contractor  un- 
der the  Mechanic's  Lien  Law,  to  be 
used  In  the  construction  of  a  build- 
ing, and  an  attachment  is  levied  on 
the  materials  as  the  property  of  the 
contractor  twfore  they  are  incorpor- 
ated into  the  building,  the  presump- 
tion is  that  the  materials  were  fur- 
nished on  the  credit  of  the  building 
and  Its  owners,  which  presumption 
will  become  conclusive  unless  rebut- 
ted by  evidence  showing  that  they 
were  furnished  on  the  personal  credit 
of  the  contractor.  Pratt  v.  Nakdl- 
men.  99  Ark.  293.  138  SW  974.  Ann 
Casl913A  872  and  note  (holding  also 
that,  under  Klrby  Dig.  g  4980,  pro- 
viding that  any  contractor  who  shall 
purchase  materials  on  credit  and  rep- 
resent that  the  same  are  to  be  used 
in  a  designated  building,  and  shall 
thereafter  use  such  materials  In  the 
construction  of  any  building  other 
than  that  designated  without  the 
written  consent  of  the  person  from 
whom  such  materials  were  purchased, 
with  Intent  to  defraud  such  person, 
shall  be  deemed  guilty  of  a  misde- 
meanor, etc.,  in  the  absence  of  proof 
that  materials,  on  which  an  attach- 
ment was  levied  in  a  suit  against 
the  contractor,  were  furnished  to  the 
contractor  on  his  personal  credit,  he 
can  be  held  to  have  only  a  qualified 
ownership  In  the  materials). 

[n]  BlreetlOBs  for  tnuutfw  of 
moBer.!— Where  money  Is  attached  In 
;  the  hands  of  the  clerk  of  the  district 
;  court.  Judgment  In  favor  of  plaintiff 
I  should  not  he  disturbed  because  be- 
l  fore  the  actual  service  of  the  attach- 
ment the  attorney  of  defendants  in 
!  attachment  bad  Instructed  the  clerk 
!  to  transfer  the  money  to  his  ac- 
I  count.  Morris  v.  Hart,  73  N.  J.  L. 
:  364,  6S  A  903. 

I  [o]  Facts  tfliowlu  title  la  attach- 
ment defendant. — (1)  Attachment  of 
a  stock  of  goods  as  the  property  of 
H  is  good,  as  against  his  parents,  al- 
though he  had  previously  executed  to 
his  wife  a  conveyance  of  an  Interest 
therein,  there  being  no  change  in  pos- 
session or  management  thereof,  and 
although  he  testified  that  he  located 
a  mine  in  the  name  of  himself,  hie 
father,  and  P.  and  that  they  traded 
the  mine  for  the  store  business,  and 
in  making  the  trade  were  equal  part- 
ners therein,  and  that  he  bought  the 
interest  of  P.  there  being  no  evidence 
that  the  father  had  anything  to  do 
with  locating  the  mine  or  trading  it 
for  the  business,  or  that  he  ever  took 
any  part  in  the  business  or  knew 
anything  thereof,  and  the  application 
of  the  word  "partner"  being  a  mere 
legal  conclusion.  Hammond  v.  Borg- 
wardt.  126  Cal.  611.  59  P  121.  (2) 
Appellant  entered  into  a  written  con- 
tract with  E.  whereby  E  agreed  to 
cut  into  lumber  and  deliver  on  cars 
at  Woodbine.  Ky.,  all  of  the  poplar 
lumber  cut  from  certain  timber  he 
had  purchased,  the  prices  which  ap- 
pellant was  to  pay  being  stated.  The 
contract  provided  that  "all  lumber 
shall  be  put  on  sticks  at  mill,"  speci- 
fying how  long  the  different  thick- 
nesses should  remain  on  sticks  before 
being  put  on  the  cars,  appellant 
agreeing  to  advance  to  E  "such  sums 
of  money  payable  on  the  15th  day  of 
each  month,  as  shall  be  necessary  to 
carry  on  said  work,  and  also  to  pay 


for  the  lumber  as  we  haul  it  an} 
from  the  yard.    The  money  advanced 
shall  be  on  account  of  lumber  only." 
After  E.   in  pursuance  of  his  con- 
tract, had  made  all  of  the  lurabrr 
and  delivered  the  greater  part  of  It 
attachments  sued  out  by  creditors  ot 
E  were  levied  upon  the  lumber  tbil 
had  not  been  delivered  on  the  cars. 
Appellant  claimed  an  ownership  of 
the  attached  lumber,  and  asserted  a 
lien  In  the  event  its  first  claim  could 
not  be  maintained.    It  was  held  thiit 
when   the   attachments   were  levied 
the  appellant  had  neither  title  to  nor 
possession   of   the   lumber,    but  E 
owned  it  and  had  It  In  possession: 
and  as  appellant  had  neither  title  nor 
possession  It  had  no  lien  for  money 
advanced.   While -there  was  eiidenee 
that  logs  in  the  woods  and  at  the 
mills  were  branded  with  appeUtnt's 
brand,  yet  as  it  appeared  that  the 
contract  was  not  changed  this  eoulA 
,  not  have  been  an  assertion  of  title  or 
I  possession,  which  could  not  have  be«t 
claimed  under  the  contract.  Stone, 
etc..  Lumber  Co.  v.  Allen,    10  KvL 
774.      (3)    Where   the    property  at- 
tached consisted  of   machinery  and 
materials  to  be  used  In  the  construc- 
tion of  a  tunnel  for  a  railroad  com- 
pany under  the  Hudson  river,  accord- 
ing to  the  terms  of  the  contract  be- 
tween the  construction  company  nnd 
the   railroad   company,    and  certain 
provisions  In  the  contract  providini: 
for  an  advancement  by  the  railroad 
company  of  part  of  the  cost  of  ih* 
plant  prescribed  that,  as  soon  as  the 
contractor  bad  put  any  of  the  prop- 
erty, plant,  or  materials  upon  ground 
owned  or  occupied  by  the  railroad 
company,  such  property  should  be- 
come the  absolute  property  of  the 
railroad  company  and  so  remain  until 
some  time  after  the  completion  of 
the  work,  when  upon  a  certificate  of 
the  rallrdad  engineer  such  property 
as  was  covered  by  such  certificate 
should  be  delivered  and  given  to  tbe 
contractor,  and  there  was  also  a  pro- 
vision thai  the  contractor  should  not 
be  entitled  to  flnal  payment  so  lone 
as  there  was  any  outside  Iten  upon 
the  property.  It  was  held  that  the 
construction  company  had  an  attach- 
able Interest  In  tbe  working  plant 
and  also  in  the  material  purchased  by 
it,  subject  to  the  contract  right  of 
the  railroad  company  to  have  the 
plant  used  for  the  execution  of  the 
contract,   and   the   further    right  to 
have  the  material  put  Into  the  tunnel 
where  it  belonged,  and  thereby  made 
a  fixture,  released  from  any  Hen  of 
the  road,  and  also  that  the  attach- 
able   interest    existed    whether  the 
present  right  of  the  possession  of  the 
railroad  was  regarded  as  that  of  a 
chattel  mortgage  to  secure  iiayment 
of   advances   to    the   contractor,  or 
whether  the  provisions  of   the  con- 
tract were  intended  to  prevent  inter- 
ference during  the  work  by  outside 
contractors  or  were  to  l>e  considered 
as  an  attempt  to  defeat  creditors  si 
together.   Knickerbocker  Trust  Co.  v. 
O'Rourke  Engineering  Conatr.  Co., 
N.  J.  L.  63.  70  A  735.     (4)  W  w«s 
convicted  of  forging  a   chec^  and 
fraudulently  procuring  a  bank  In  Ten- 
nessee to  cash  It.  and  was  sent  t» 
the  penitentiary.    When  arrested.  ■ 
ticket  was  found  on  his  person  for 
his  watch  and  Jewelry,  pawned  In 
Kentucky  for  S118.    B.  a  resident  of 
Tennessee,  paid  the  pawnee  the  iuf. 
and  brought  the  articles  to  Tennessee 
where    they   were   attached    bv  ihf 
bank,  in  Its  chancery  suit  against  W 
and  B.  subject  to  B's  claim.     It  was 
held  that  the  attachment  was  valid 
Pulaski    Nat.    Bank    v.   Winston.  S 
Baxt.    (Tenn.)   686.     See  also  We5- 
tervelt  v.  Phelps,  171  N.  T.  212.  « 
XE  962  [aff  54  App.  DIv.  244.  ««  NTS 
5171. 

Ip]  Facts  not  showlnf  tktto  la  at- 
taohment  defendant.^ — (1)  A  defend- 
ant In  an  action  of  attachment  baa 
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jeet  to  the  attaohment,  when  such  possession  is 
oader  another  who  is  the  true  ownerJ^ 

Only  the  interest  which  the  debtor  has  at  the  time 
the  attachment  is  sought  can  be  attached.^^ 

Frevioos  title  or  ownership  of  defendant  in  at- 
tachment will  not  subject  the  property  to  seizure 
if  he  has  parted  with  such  title  or  ownership  prior 
to  the  institution  of  the  attachment  proceeding,^^ 
and  there  is  no  showing  of  any  fraudulent  intent  in 
the  transfer  of  the  title." 

Bi^t  to  convey  or  dispose  of  property  as  test. 
It  has  been  said,  that  if  an  interest  can  be  disposed 


of  by  will,  contract,  or  other  conveyance  under  the 
statute,  there  would  seem  to  be  no  valid  objection 
to  its  attachment.^* 

Attachment  against  grantee  pending  snit  to  set 
aside  conveyance.  Liens  obtained  by  creditors  of  a 
grantee  by  virtue  of  attachment  writs  against  him, 
issued  during  the  pendency  of  a  suit  by  others 
against  him  to  set  aside  a  deed  to  him,  are  unavail- 
ing against  such  complainants,  the  deed  being  set 
aside." 

[(  351]   B.  Personal  Property— 1.  In  General." 

As  a  general  rule  all  the  goods  and  chattels  of  a 


no  title  to  chattel  property,  where  he 
never  paid  anything  upon  account  of 
the  purchase  thereof,  never  had  It  in 
his  possession,  and  where,  in  so  far 
as  at  could,  he  had  conveyed  to  an- 
other whatever  title  he  had  in  said 
property,  who.  In  turn,  paid  for  such 
propwty  out  of  his  own  personal 
.  funds  before  the  levy  in  such  attach- 
ment suit,  Berz  v.  Mecartney.  115 
01,  A.  66.  (2)  Where  a  shipper  drew 
a  draft  on  the  consignee  and  deliv- 
ered the  draft,  with  a  bill  of  lading 
attached,  to  a  bank,  and  after  the 
draft  was  dishonored  entered  Into  a 
contract  with  the  bank  by  which  the 
Bhipment  waa  to  be  disposed  of  by 
the  bank,  and  the  proceeds  thereof 
applied  to  the  credit  of  the  shipper's 
overdraft,  the  shipment  was  In  the 
poasession  of  the  bank  from  the  time 
of  the  delivery  of  the  bill  of  lading 
to  It.  and,  under  the  contract  be- 
tween the  shipper  and  the  bank,  was 
not  subject  to  attachment  by  a  cred- 
itor of  the  shipper.  New  Roads  Bank 
V.  Kentucky  Benning  Co.,  85  SW  1103. 
17  KyL  645.  (3)  vfiiere  a  stockhold- 
er of  a  mining  company  gave  her 
check  to  the  comjjany  to  secure  a 
surety  on  the  company's  appeal  bond 
in  an  action  against  it,  which  check 
was  cashed  by  the  company  and  a 
draft  procured,  which  was  turned 
over  to  the  surety  to  Indemnify  him 
against  liability,  the  means  by  which 
the  stockholder'B  money  came  Into 
the  hands  of  the  surety  did  not  divest 
the  stockholder  of  her  ownership  of 
the  money  or  vest  title  therein  In  the 
company,  so  as  to  render  it  liable  to 
attachment  for  the  company's  debts 
upon  the  termination  of  the  suit  on 
appeal  in  the  company's  favor,  and 
disclaimer  by  the  surety  of  any  in- 
terest therein.  Guthrie  v.  Walte,  129 
Mo.  A.  587,  107  SW  1110. 

[q]  Beadiided  sale  to  attMhment 
defendftiit.  —  Where  Intervener  sold 
shoes  to  defendant,  and  after  they 
were  received  by  him  defendant 
wrote:  "The  shoes  are  holden  here 
to  your  order.  I  have  sold  out  to 
J.  E.  Stone,  and  he  will  not  take 
them,"  and  the  intervener  replied, 
stating  that  he  wished  that  defend- 
ant would  induce  S  to  take  the  goods, 
and  also  wrote  to  S.  stating'  that  he 
would  be  very  glad  to  have  him  take 
the  goods,  it  was  held  that  the  facts 
showed  a  rescission  of  the  sale  and 
that  the  shoes  could  not  be  attached 
as  defendant's  property.  Blaul  v. 
Uayea,  (Iowa>  90  NW  730. 

[r]  pruuwcty  la  poweMdon  of 
wii^  cthit™" — .WhorA  a  bank  ex- 
aminer, under  authority  of  the  bank- 
ing board,  has  taken  possession  of 
the  assets  of  an  Insolvent  bank,  such 
assets  are  not  subject  to  attachment 
at  the  suit  of  a  creditor  of  the  bank 
while  possession  is  so  retained.  An'. 
drewB  V.  Steele  City  Bank,  67  Nebr. 
17J.  77  NW  342. 

[s]  A  olaim.  eonttngent  ivon  the 
bappenliv  of  *  ftitnre  event,  Is  not, 
while  the  contingency  lasts,  a.  debt 
liable  to  attachment.  Bates  v.  New 
Orleans,  etc..  R.  Co.,  4  AbbPr  {N.  T.) 
72.  13  HowPr  516.  See  also  infra 
I  3«9. 

90.  Emerson  v.  Hewlns.  64  Me. 
!»7  (coDStrulnsr  a  will,  holding  that, 
nnder  Its  provisions,  the  title  to  the 
property  therein  mentioned  was  en- 


tirely in  the  executor,  and  that  the 
mere  fact  that  another  party  held 
possession  under  the  executor  would 
not  make  it  liable  to  attachment  as 
the  property  of  the  party  holding 
possession). 

[a]  Moiwjr  of  principal  Oeposlted 
In  iMVk  to  cMfltt  of  ajrent'— in  the 
absence  of  fraud  or  colmalon  shown, 
an  attaching  creditor  of  an  agent  ac- 
quires no  right  to  money  deposited 
by  the  principal  in  a  bank  in  the 
name  of  such  agent  solely  for  the 
purpose  of  enabling  the  latter  to  pay 
directly  specific  debts  of  his  princi- 
pal, Anderson  v.  Taylor,  131  Iowa 
485,  108  NW  1051. 

71.  Ft.  Pitt  Nat.  Bank  v.  Williams, 
43  La.  Ann.  418,  9  S  117.  See  also 
Deloach  v.  Jones,  18  La.  447;  Arken- 
burgh  V.  Arkenburgh,  114  App.  Div. 
436,  99  NTS  1127  [aft  188  N.  T.  552 
mem,  80  NE3  1104  mem], 

73.  Mich. — Dumas  v.  Geer,  144 
Mich.  377,  108  NW  84. 

N.  C. — Morrison  v.  New  Haven,  etc., 
Mln.  Co.,  143  N.  C.  250.  B5  SE  611; 
Anderson  v.  Doak,  32  N.  C.  295. 

R.  I. — Beckwith  v.  Burrough,  18 
R.  L  294  (holding  that  the  debtor 
had,  under  the  facts  of  the  case,  part- 
ed with  both  his  legal  and  equitable 
Interest  In  certain  corporate  shares). 

Tex. — Parlln,  etc.,  Co.  v.  Vawter, 
39  Tex.  Civ.  A.  620.  88  SW  407. 

Va. — Culbertson  v.  Stevens.  82  Va. 
406,  4  SE  607  (holding  that  a  debtor, 
having  departed  with  his  legal  title 
and  equity  of  redemption,  had  no  at- 
tachable interest). 

See  also  Laini»u*d  v.  Pike,  13  Me. 
141. 

[a]  ZUnsbstlona^Cl)  Where  a 
shipper  drew  a  draft  on  the  con- 
signee, and  delivered  the  draft,  with 
a  bin  of  lading  attached,  to  a  bank, 
and,  after  the  draft  was  dishonored, 
entered  Into  a  contract  with  the  bank 
by  which  the  shipment  was  to  be 
disposed  of  by  the  bank,  and  the 
proceeds  thereof  applied  to  the  credit 
of  the  shipper's  overdraft,  the  ship- 
ment, from  the  time  of  the  delivery 
of  the  bill  of  lading  to  the  bank,  was 
not  subject  to  attachment  by  a  credi- 
tor of  the  shipper.  New  Roads  Bank 
V.  Kentucky  Refining  Co..  85  BW  1103. 
27  KyL  645.  (2)  Where  the  owner  of 
an  undivided  Interest  in  land  pur- 
chased under  contract  assigned  his 
Interest  for  a  valuable  consideration, 
and  the  assignee  took  possession,  and 
the  transfer  was  not  fraudulent,  the 
owner's  interest  was  not  thereafter 
subject  to  attachment  for  a  debt 
incurred  prior  to  the  transfer,  al- 
though the  creditor  was  ignorant  of 
the  transfer.  Dumas  v.  Geer,  144 
Mich.  877,  108  NW  84. 

[b]  lioM  of  vower  over  jrooda^ 
"It  has  become  a  well  settled  rule  In 
the  law  of  attachment  that,  when 
the  owner  of  the  property  has  lost 
his  power  over  It  and  cannot  change 
Its  destination,  his  creditor  cannot 
attach:  the  converse  of  the  rule  being 
that,  whenever  the  proprietor  may 
sell  and  deliver,  the  creditor  can 
seize."  Oliver  v.  Lake,  8  La.  Ann. 
78.  82, 

[c]  A  choM  In  aotlott  wUoh  has 
been  sqnltKbtr  asslgsed  Is  not  sub- 
ject to  attachment  as  the  property  of 
the  assignor.  V.  S.  v.  Vaughan,  8 
BInn.  (Pa.)  894,  6  AmD  875. 


[d]  Kand  whloh  has  alrekdy  been 
conveyed  by  deed  cannot  be  attached 
for  a  debt  of  the  grantor,  even 
though  the  deed  is  not  registered. 
Plant  V.  Smythe,  46  Cal.  161;  Cox  v. 
Mllner.  23  111.  476;  Kelly  v.  Mnis,  41 
Miss.  267. 

[e]  A  dead  fejr  a  hnslMad  and  wUs. 
made  In  good  faith,  was  superior  to 
a  subsequent  attachment  by  a  credi- 
tor of  the  grantors,  irrespective  of 
whether  the  property  conveyed  was 
a  homestead  at  the  time  of  the  con- 
veyance. Parlln,  etc.,  Co.  v.  Leggett, 
39  Tex.  Civ.  A.  408;  Parlln,  etc.,  Co. 
v.  Vawter,  39  Tex.  Civ.  A.  520,  88 
SW  407. 

[f]  Property  in  the  hiads  of  an 

assignee  under  a  valid  assignment 
cannot  be  attached.  Case  v.  Inger- 
Boll,  7  Kan.  367;  Cook  v.  Rogers,  31 
Mich.  391;  Noyes  v.  Beaupre,  32  Minn, 
496,  21  NW  728;  Douglass  V.  CIssna, 
17  Mo.  A,  44;  Schlueter  v.  Raymond, 
7  Nebr.  281.  See  also  Colby  v.  Coates, 
6  Cush.  (Mass.)  558.  Compare  Lapp 
v.  VanNorman.  19  Fed.  406. 

[g]  Iiease  to  attachment  dof  oadant 
of  property  sold. — Where  prior  to  at- 
tachment defendant  sold  a  railroad 
grading  outfit  to  his  father-in-law 
and  son-in-law  for  a  present  valuable 
consideration,  and  they  leased  the 
outfit  back  to  defendant,  a  levy  on 
the  outfit  as  defendant's  property 
was  Invalid.  Orlgsby  Constr.  Co.  v. 
Colly,  124  La.  1071,  50  S  856. 

[b]  Terbal  oontraot  for  sale. — 
Since  a  verbal  contract  for  the  sale 
of  land  is  not  enforceable,  such  land 
may  still  be  levied  on  as  that  of  the 
vendor,  he  being  in  possession.  Ken- 
dall V.  Kennedy,  8  KyL  S32. 

[1]  An  aaawwo  of  a  Un  of  laO- 
Inr  with  draft  attached  takes  the 
contract  of  the  shipper  and  stands  in 
his  shoes  with  the  same  rights. 
Therefore  If  a  party  has  a  cause  of 
action  against  a  shipper.  In  which  an 
attachment  would  lie.  It  may  be  lev- 
led  on  the  property  taken  by  the  as- 
signee of  the  bill  of  lading  and  draft. 
Finch  V.  Gregg.  12«  N.  C.  176.  85  SB 
251.  49  LRA  679. 

73.  Beckwith  v.  Burrough.  13  R. 
I.  294;  Parlln,  etc.,  Co.  v.  Vawter,  39 
Tex.  Civ.  A.  620.  88  SW  107. 

As  to  property  frsudnlsntlj  oonr- 
Tcred  see  Infra  §  375. 

74.  Wood  V.  Watson,  20  R.  I.  223, 
37  A  1030.  See  also  Fessler  v.  Haas, 
19  Kan,  216  (where  the  court  used 
similar  language  and  held  that  one 
who  builds  on  and  occupies  lots  In  a 
town,  the  town  site  of  which  was 
public  land  of  the  United  States,  has 
sufUclent  interest  In  the  lots  to  sup- 
port an  attachment,  although  the 
probate  Judge  of  the  county  has  not 
proved  up  on  the  town  site  In  trust 
for  the  occupants  thereof  since,  un- 
der the  statutes,  such  party's  con- 
tract or  conveyance  of  the  property 
would  be  good).  But  compare  Toung 
V.  Toung,  89  Va.  676,  17  SB  470,  23 
LRA  643  and  note  (holding  that,  al- 
though a  contingent  renaainder  could 
be  assigned  or  conveyed,  yet,  under 
the  statutes,  it  was  not  a  subject  of 
attachment), 

75.  Klnnah  Kinnah,  184  111.  284, 
56  NE  376, 

7a.  AMaannwnt  of  dabta  dv*  do- 
fendank  see  OaralBhrnent  [20  Cyo 
969]. 
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defendant  are  sabjeet  to  attachment  for  his  debts." 
And  accordingly  it  has  been  held  that  such  process 
may  be  levied  upon  an  advertising  sign,''  tools  of 
a  mechanic/'  merchandise  kept  in  a  store  for  saJe,^" 
fixtures  which  a  tenant  may  remove,^^  hay  in  a 
bam,^  goods  in  transit,^'  and  a  sealed  parcel  or 
locked  safety  deposit  box  belonging  to  defendant.^ 
It  is  apparently  still  open  to  question  whether  a 
debtor's  interest  in  the  good  will  of  a  business^' 
or  property  in  a  trade-mark"*  can  be  reached  by 
attachment. 


Xods  of  levy  on  ptCSHuOtr  M«  in- 

Ira  a  427-43S. 

77.  Ark.— State  v.  Lawson,  7  Ark. 
831.  46  AmD  293. 

Cal,— Kllley  v.  Scannell.  12  Cnl.  73. 

Conn.  —  Brav  v.  WfiUlngford.  20 
Conn.  416;  Cole  v.  Wooster,  2  Conn.  203. 

G-a.— Haley  v.  Rcld,  IG  Ga.  437. 

Hawaii.— Shlllabiir  v.  Waldo,  1  Ha- 
waii 31  (promissory  notes), 

La. — Oliver  v.  Gwin,  17  La.  2S. 

Md, — Campbell  v.  Morris,  3  Hnrr. 
A  M.  635. 

Mass. — Gay  v.  Southworth,  113 
Mass.  333;  Wallace  v.  Bartlett.  108 
Mass.  52;  I'olley  v.  Lenox  Iron 
Works.  4  Allen  329;  Mack  v.  Parks,  8 
Cray  HIT.  69  AmD  267;  Arnold  V. 
Slovens,  11  Mete.  25fi;  Heard  v.  Pair- 
banks,  5  Mete.  Ill,  38  AmD  394;  Reed 
V.  Howard,  2  Mete,  3S:  Hemmenway 
V.  Whealar,  14  Pick.  408.  25  AmD  411; 
Pantorth  v.  Woodward,  10  Pick.  42S. 
20  AmD  611:  QIImoii  v.  Jenney,  16 
UaM.  906;  Bond  t.  Ward,  7  Maaa. 
lit,  S  AmD  28. 

N.  H. — CloBBon  T.  Horrloon,  47  N, 
H.  483,  93  AmD  469. 

Y. — Mllllken  v.  Dart.  26  Hun  24. 

H.  C.— ArmstrodK  v.  Kinsell,  164 
N.  C.  125.  80  SE  22r,  (noles). 

S.  C. — HartzoK-Hagood  Live  Stock, 
etc..  Co.  V.  Wilson,  97  R.  C.  475,  81 
SE  180;  Williamson  v.  Eastern  Bldff., 
etc..  Assoc.,  54  S.  C.  582,  32  SE  765. 
71  AmSR  R22. 

Tenn. — Lane  v.  Marshall,  1  Helsk. 
30;  Lockwood  v.  Nye.  2  Swan  515.  68 
AmD  73. 

Vt— Hale  V.  Huntlov.  21  Vt.  147; 
Wallace  v.  Barker,  8  Vt.  440;  WlldB 
V.  Blanchard,  7  Vt.  188. 

Ont. — Stuart  v.  Gough.  16  Ont.  66. 

[a]  It  wa«  tlia  obviona  Intwtloa 
of  tlt«  MKlalatBr*  to  subject  every 
■pedes  of  property  to  the  payment  of 
the  debtor's  obU^tlon.  State  v.  Law- 
son.  7  Ark.  391,  46  AmD  293. 

[b]  As  aralnat  aa  attaclunMrt  for 
tlie  pnvohau  prloa  of  peraonalty  sold 
It  cannot  become  exempt.  State  T. 
Drake,  9  Mo.  A.  687. 

[c]  A  tnufe  ooatalalnr  arUtflM 
•sH^ted  fnm  aWflTimtiiOiir  subject 
to  attachment  and  may  properly  be 
taken  by  the  officer,  opportunity  be- 
Inr  given  to  the  debtor  to  remove 
from  the  trunk  the  exempted  articles. 
Towns  T.  Pratt  »  N.  H.  846.  <6  AmD 
726. 

[d]  Private  papsra  are  not  sub- 
ject to  attachment.   Oystead  v.  Shed, 

12  Mass.  506. 

[e]  betters    and  oorrespondeBoe 

are  not.  In  the  absence  of  express 
BtatutotV  authority,  attachable.  Herv- 
man  v.  Dettlebach,  11  Howpr  (N.  T.) 
46. 

ff]  Claim  for  frelglit^A  claim  of 
an  owner  or  charterer  of  a  vessel  for 
freight  earned  on  a  voyage  Is  not 
such  an  Interest  In  tangible  property 
as  renders  It  subject  to  attachment. 
Baker  v.  Doe.  88  S.  C.  69,  70  SEI  481, 
84  LHANS  510. 

78.  Wallace  v.  Barker,  8  Vt.  440 
(holding  that  a  wooden  boot  hung  up 
at  the  door  of  a  shoemaker's  shop  as 
a  sign  of  his  trade  was  subject  to 
attachment). 

79.  Martlndale  ▼.  Whitehead,  46 
N.  C.  64;  Bell  T.  Douglass,  1  Terg. 
(Tenn.y  397. 

80.  Batchetder  v.  Frank,  49  Vt.  60. 

81.  Morev  v.  Hoyt,  62  Conn.  642, 
26  A  127,  18  LRA  611. 


[al  Xlglit  of  tenant  to  remow 
must  be  coear. — It  must  be  clear  that 
the  fixtures  are  those  that  the  tenant 
has  In  fact  a  right  to  remove,  be- 
cause the  right  to  attach  supposes  of 
course  the  right  to  carry  out  the 
attachment,  which  meanB  the  right 
to  remove  such  structures  from  the 
soil  when  the  attachment  becomes 
fixed  by  Judgment.  Hayhew  v,  Hath- 
away, 6  R.  1.  283. 

83.  Campbell  v.  Johnson,  11  Mass. 
184;  Barrett  v.  White.  3  K.  H.  210, 
14  AmD  362.  Compare  dictum  Bond 
V.  Ward,  7  Mass.  123.  5  AmD  28. 

83.  Mass. — Clifford  v.  Brockton 
Transp.  Co.,  214  Mass.  466.  101  NB 
1092,  AnnCa8l9146  909  and  note. 

Mich.— Stock  V.  Reyaolds,  121  MIoh. 
356,  80  NW  289, 

N.  J.— Morrel  v.  Buckley,  20  N.  J. 
L.  667  (holding  that  the  mere  fact 
that  the  goods  of  an  absconding  or 
nonresident  debtor  were  In  transit, 
passing  through  the  state  when  at- 
tached. Is  no  ground  for  their  exemp- 
tion from  attachment). 

N.  M.--Santa  F*  Pac  It  Co.  v. 
Bossut,  10  N.  M.  822,  62  P  977  (hold- 
ing that  goods  in  the  custody  of  a 
railroad  company  in  transitu  within 
the  territory  are  subject  to  attach- 
ment). 

Newfoundl. — McLoughlln  v.  Kough, 
3  Newfoundl.  205. 

84.  Tininghast  v.  Johnson,  34  R. 
T.  136,  82  A  788.  41  LRANS  764  and 
note,   AnnCasl914A   960  and  note. 

8B.  See  Grossman  v.  Orlggs,  186 
Mass.  275,  71  NK  660, 

86.  See  Mllllken  v.  Dart,  26  Hun 
(N.  Y.)  24:  Hegemaft  v.  Hegeman,  8 
Daly  (N.  T.)  1. 

87.  Hutcheson  v.  Ross,  I  A  K. 
Marsh.  (Ky.)  490;  Skillman  v.  Beth- 
any, 2  Mart.  N.  S.  (La.)  104;  Walton 
v.  Delgnan.  11  S.  C.  L.  248. 

Oamlahmut  reneraUr  aee  Gar- 
nishment r20  Cyc  969], 

[a]  Special  dlreotlon  to  olBoer. — 
In  such  case  there  must  be  a  specific 
dlrectlop  to  the  oflicer  to  attach  such 
property,  and  not  a  mere  direction  to 
attach  the  "goodB  and  estate  of*  the 
debtor.   Deering  v.  Lord,  46  He.  298. 

88.  HartfordTv.  Jackson.  11  N.  H. 
146. 

"It  has  been  suggested  that  a  doc- 
trine of  this  kind  would  enable  debt- 
ors to  screen  their  property  from  at- 
tachment, by  nominal  leases,  or  bail- 
ments for  hire.  But  If  such  lease  or 
bailment  Is  fraudulent,  It  Is  void,  and 
a  fraudulent  bailment  of  property  is 
no  more  readily  made  than  a  fraudu- 
lent sale,  reserving  an  use  to  the 
owner.  Besides.  In  all  casea  of  bail- 
ment the  property  may  be  reached  by 
trustee  process,  and  the  bailee  or 
lessee  of  personal  properly  would  by 
such  process  be  bound  to  deliver  It 
on  the  termination  of  his  lease,  and 
be  liable  for  Intermediate  rents,  if 
unpaid.  Should  a  bailee  prove  irre- 
sponsible under  a  fair  contract  made 
with  him,  it  cannot  be  helped;  It  Is 
alike  the  debtor  and  creditor's  loss." 
Hartford  v.  Jackson,  11  N.  H.  146. 
147. 

[a]  nivatntbnk— If  cattle  are 
leased  for  a  term  of  years,  they  can- 
not be  attached  and  sold  at  sherllTs 
sale  as  the  property  of  the  lessor, 
even  though  the  sale  Is  with  a  reser- 
vation of  the  lessee's  right  to  retain 
possession  of  the  property  during  the 


PoieMian  of  tUfd  pflcson.  The  £aet  that  prop- 
erty of  the  attaefament  defendant  ia  in  the  poaaes- 
aion  of  a  third  person  does  not  nsnaily  ezenq>t  it 

from  attaohment,^^  although  it  has  been  held  that 
where  property  has  been  bailed  for  hire  for  a  spe- 
cific time  a  creditor  of  the  bailor  cannot  attaeb 
tbe  property  and  take  it  from  the  custody  of  the 
bailee  during  the  term  of  such  bailment.^ 

352]  2.  Money.  Honey  »  whether  in  specie^** 
treasury  notes,*^  or  bank  notes,**  is  sabjeet  to  at- 
tachment. 

continuance  of  the  term.  Smith  T. 
Nlles.  20  Vt.  315.  49  AmD  782. 

[b]  Where  snoh  property  liaa  besa 
actually  seised  upon  attachment  and 
removed  by  the  officer,  the  bailee  Is 
nevertheless  liable  to  the  bailor  for 
rent.  Hartford  v.  Jackson.  11  N,  H. 
145.  147  (where  It  is  said:  "The 
bailee  had  hired  the  property  fop  five 
months,  under  an  agreement  to  pay 
a  certain  sum  monthly  for  Its  use. 
This  contract  had  been  fully  kept  by 
htm:  and  while  he  is  without  fault 
or  blame  on  his  part,  the  property  is 
attached  on  a  suit  against  the  baUor, 
and  taken  from  tbe  possession  of  Uie 
bailee.  The  officer  making  the  at- 
tachment Is,  therefore,  a  mere  tres- 
passer against  the  bailee.  He  has  bo 
rightful  claim  to  the  possession  of 
the  property:  and,  so  far  as  the  bailee 
has  been  prejudiced,  he  haa  his  rem- 
edy upon  the  officer"). 

88.  State  v.  Lawson,  T  Ark.  891, 
46  AmD  293:  Spencer  v.  Blalsdell,  4 
N.  H.  198,  17  AmD  412;  Crane  v. 
Freese,  16  N.  J.  L.  305;  Handy  v. 
Dobbin.  12  Johns.  (N.  Y.)  220;  Wn- 
Ilams  V.  Rogers.  6  Johns.  <N.  T.)  161. 
See  also  Maxwell  v.  UcOm,  IS  Cnah. 
(Mass.)  137. 

[a]  Honey  In  the  liaada  of  oonaty 
oommlasionera  In  their  official  capac- 
ity is  not  subject  to  attachment. 
Schwartz  v.  Kyner,  4  Walk.  (Pa.)  186. 

[b]  Money  of  state  aarlnak— 
Where  a  state  asylum  for  the  Insane 
was  created  a  corporation  with  power 
to  sue  and  be  sued,  a  fund  saved  In 
the  ordinary  management  of  the  asy- 
lum, and  appropriated  for  the  con- 
struction and  equipment  of  an  Indus- 
trial and  amusement  hall,  not  being 
indispensable  to  the  support  of  the 
Inmates  of  the  asylum,  la  subject  to 
attachment  for  the  debts  of  the  cor- 
poration. Central  Kentucky  Insane 
Asylum  v.  Hauna.  64  SW  648,  ZS  KyL 
1016. 

[c]  Bank  depoalt. — ^Where  one  for 
whose  account  a  cashier's  che«k  waa 
drawn  deposited  It  with  a  trust  com- 
pany to  his  credit,  delivered  a  check 
for  the  amount  to  a  railroad  com- 
pany, and  subsequently  assigned  his 
account  in  the  trust  company  to  the 
extent  of  the  fund  to  the  railroad 
company,  an  attachment  of  the  prop- 
erty of -the  railroad  company  at  a 
tlmb  the  trust  company  had  the 
amount  of  the  check  to  the  credit  of 
the  depositor,  without  notice  of  the 
transfer  of  the  fund,  under  N.  T. 
Code  Civ.  Proc,  !  649,  did  not  touch 
the  fund,  as  the  trust  company  could 
not  pay  out  such  fund  except  on  the 
depositor's  order.  Stardee  Cuba 
Eastern  R.  Co.,  196  Fed.  til,  lit 
CCA  43 

90.  Sheldon  v.  Root.  16  Plesk. 
(Mass.)  567.  28  AmD  266;  Crane  T. 
Freese,  16  N.  J.  L.  306. 

Ca]  Gold  and  sUver  ooln  ooXIaoted 
by  an  attorney  at  law,  on  a  claim  due 
his  client,  cannot  be  attached  In  the 
ordinary  way.  In  his  hands,  as  the 
property  of  the  client,  since  the  obll- 
patlon  of  the  attorney  to  pay  It  over 
is  but  a  chose  In  action,  and  the  spe- 
cific coin  has  not  vested  in  the  prin- 
cipal. Maxwell  McOee.  18  Cash. 
(Mass.)  1S7. 

91.  State  V.  Lawson.  7  Ark.  Ml. 
46  AmD  293. 

9a.  Rlngo  V.  Blscoe,  18  Ark.  SfS: 
Spencer  v.  Blaladell,  4  N.  H.  198.  IT 
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[(  353}  3.  InstrnmentB  uid  Securities  for  Pay- 
mmt  of  Money.  As  a  general  rule  instruments  evi- 
dencing' a  debt  and  providing  for  the  payment  of 
money  such  as  promissoiy  notes  *'  and  bonds  "*  are 

attachable. 

A  judgment  in  favor  of  the  attachment  debtor 

is  not  subject  to  levy.*' 

354]  4.  Commingled  Goods.  If  the  goods  of 
a  debtor  are  so  intermingled  with  those  of  another 
that  they  oannot  be  distinguished  or  identified,  the 
whole  mass  may  be  taken  by  attachment  in  an 
action  against  ttie  debtor.'^  The  officer  may,  how- 
ever, retain  possession  of  the  goods  other  than  the 
debtor's  only  until  they  are  identified  or  pointed 
oat  to  him." 

[(  355]  6.  Orowing  Crops.  Annual  growing 
eit^  vhich  are  the  product  of  industry  and  eare 


have  been  held  to  be  properly  attachable  as  the 
personal  property  of  the  owner,"'  although  it  has 
been  considered  that,  in  order  to  be  attachable, 
such  crops  should  be  fit  for  harvest." 

[i  356]  6.  Ferisbable  Property.  Perishable 
goods  have  been  held  not  subject  to  attachment;^ 
but  as  a  rule  the  statutes  permit  such  property  to 
be  seized  under  this  process,  and  make  provision 
for  its  sale  so  that  the  proceeds  may  stand  in 
its  place,^  and  it  has  also  been  held  that  such 
goods  may  be  seized,  although  no  provision  is  made 
for  their  sale.' 

357]  7.  Rolling  Stock  of  Carriers.  The  en- 
gines or  the  freight  and  passenger  cars  of  a  rail- 
road corporation  are  liable  to  attachment  when 
not  in  use  the  same  as  other  personal  property,* 
and  the  same  has  been  held  true  of  a  stagecoach 


AidD  412;  Crane  v.  Trwae,  It,  N.  J. 
U  SOS;  Lovejor  v.  L«e,  35  Vt  430. 
And  see  Knowlton  v.  Bartlett,  1  Pick. 
(Mass.)  271  (where  their  liability  to 
attachment  ts  neither  expressly  af- 
firmed nor  denied). 

[a]  Fonessloa  Sot  Imlsff  1»nhi 
Bank  notes  paid  by  and  in  the  pos- 
session of  the  agent  of  the  Issuing 
bank  are  not  subject  to  attachment. 
Wildes  V.  Nahant  Bank.  20  Pick. 
(Mass.)  S52. 

S3.  Armstrong  v.  Kinsell,  164  N. 
C.  125.  80  SE3  236:  Fishburn  v.  Lon- 
dershausen,  50  Or.  363,  92  P  1060,  14 
LRAN8  1234  and  note,  15  AnnCas  975 
and  note;  Williamson  v.  Eastern 
Bids.,  etc..  Assoc.,  64  8.  C.  582.  32 
SR  766.  71  AmSR  822.  Contra  Prout 
T,  Grout,  72  111.  456;  Perry  v.  Coates, 
I  Mass.  537;  Maine  F.  ft  M.  Ins.  Co. 
V.  Weeks.  7  Mass.  438. 

[a]  mastntion^Bal linger  ft  C. 
Comp,  St.  19  299-302  provide  In  effect 
that  all  property  not  exempt  from 
execution  shall  be  subject  to  attach- 
ment, and  that  personal  property  ca- 
pable of  manual  delivery,  and  not  in 
possession  of  a  third  person,  shall  be 
attached  by  the  sheriff  taking  it  Into 
his  possession,  and  garnishment  pro- 
ceedings are  provided  to  reach  per- 
sonal property  not  capable  of  manual 
delivery  and  in  posseaalon  of  a  third 
person.  Section  4586  defines  a  ne- 
Bottable  promissory  note  as  an  un- 
conditional promise  In  writing  en- 
gagloff  to  pay  on  demand,  or  at  a 
fixed  or  determinable  time,  a  certain 
mm  in  money.  Under  these  statutes 
a  negotiable  promlHsory  note  belong- 
ing to  defendant,  in  his  possession, 
uid  bearing  no  indorsements.  Is  sub- 
ject to  attachment  and  sale  under  ex- 
ecution. Fishburn  v,  Londershausen, 
50  Or.  363.  92  P  1060.  14  L.RANS  1234. 
15  AnnCaa  976. 

[b]  A  note  not  jst  dne  may  be  at- 
tached. Bell  V.  Philndelphla  Binding, 
etc.  Co.,  10  Pa.  Super.  Ct.  38.  Contra 
Jackson  v.  Cassidy,  2  Ont.  521. 

[cl  OkMika  not  atts^able^ 
Thompson  V.  Brown,  17  Pick.  (Mass.) 
462. 

94.  Williamson  T.  EiBfltem  BIdg., 
etc..  Assoc.,  64  S.  C  682,  82  SB  766, 
71  AmSR  822. 

[al  ■sllroad  maxtgf  boads,  con- 
fltltutlne  the  absolute  property  of  a 
debtor,  but  registered  In  the  names 
of  bis  Infant  children  and  deposited 
with  a  third  person,  were  attached  by 
wedltors.  The  court  had  Jurisdic- 
tion over  the  debtor  and  his  Infant 
cbndren.  and  could  at  any  time  ac- 
qoire  Jurisdiction  over  the  third  per- 
son. The  bonds  were  payable  out- 
side the  state  by  foreign  corpora- 
tions. It  was  held  that  the  bonds 
were  "property."  within  Code  Pub. 
Gen.  L.  <1904>  art  9  S  10.  declaring 
that  any  kind  of  property  belonging 
to  defendant  may  be  attached.  De 
S^J°^-  ^  Bearn.  119  Md.  418,  86  A 
"<*iDe  Beam  v.  Do  Qatard  de  Bras- 
ue  de  Baorn.  116  Hd.  «S6.  81  A  222, 
227. 


[b]  Bonds  rerlslSTsa  In  aamss  of 
pnsons  other  wan  dsMor^Where 

bonds  may  not  be  reached  by  attach- 
ment against  a  debtor  because  they 
are  registered  in  the  names  of 
others,  equity  has  no  power  to  change 
the  registration  at  the  instance  of  at- 
taching creditors  merely  to  make  the 
bonds  subject  to  attachment,  in  the 
absence  of  fraud  or  some  ground  of 
equity  Jurisdiction.  De  Beam  v.  De 
Galard  de  Brassac  de  Beam.  116  Ud. 
686.  81  A  222. 

96.  Needham  v.  Cooney,  (Tex 
Civ.  A.)  173  SW  979. 

96.  Kelly-Good  fellow  Shoe  Co.  v. 
Sally.  114  Mo.  A.  222.  89  8W  S89; 
Taylor  v.  Jones.  42  N.  H.  25;  Johnson 
V.  Emery,  31  Utah  126.  86  P  869,  11 
AnnCas  23.  See  also  McCausey  v. 
Hoek,  169  Mich.  670.  677,  124  NW 
570,  18  AnnCas  945  [clt  Cyc]. 

[a]  Vecesslty  of  goods  beUiff  In- 
dlstlngulshabl*  by  tbs  ofllosr,-— it  Is 
essential  that  the  goods  shall  be  so  in- 
termingled that  they  could  not  upon 
due  inquiry  be  distinguished  by  the 
officer  who  makes  the  attachment, 
and  it  would  also  seem  that  he  should 
request  the  aid  of  the  owner  of  the 
goods  In  their  Identlflcatlon.  Walcott 
v.  Keith,  23  N.  H.  196. 

[b1  Th«  fast  that  »  vart  of  th* 
foods  had  hsen  tmoAvUiaar  oMalssd 
will  not  change  the  rule  if  the  inter- 
mingling was  not  such  that  the  iden- 
tity of  the  goods  was  lost.  Capron 
V.  Porter.  43  Conn.  383. 

97.  Tales  v.  Wormell,  60  Me.  496; 
Shumway  v.  Rutter.  8  Pick.  (Mass.) 
443.  19  AmD  340;  Taylor  v.  Jones.  42 
N.  H.  25;  Wllaon  v.  Lane,  33  N.  H. 
466;  Albee  v.  Webster.  16  N.  H.  362; 
Lewis  V.  Wlifttemore,  5  N.  H.  SG4.  22 
AmD  466.  See  also  McCIausey  v. 
Hoek,  159  Mich.  570.  677,  124  NW 
570,  18  AnnCas  945, 

06.  Cal. — Raventas  v.  Green,  67 
Cal.  254. 

Kan. — Policy  v.  Johnson,  62  Kan. 
478,  35  P  8,  23  LRA  258  and  note; 
Farmers'  Alliance  Ine.  Co.  v.  Nichols, 
6  Kan.  A.  923.  60  P  940. 

Ky. — Farmers'  Bank  v.  Morris,  79 
Ky.  157. 

Mass. — C^heahire  Nat,  Bank  v.  Jew- 
ett.  119  Mass.  241;  Heard  v.  Fair- 
banks, 5  Mete.  Ill,  38  AmD  394; 
Campbell  V.  Johnson.  11  Mass.  184. 

Nebr. — Sims  v.  Jones,  64  Nebr,  769, 
75  NW  150.  69  AmSR  749. 

N.  H.— Barrett  v.  White,  S  N.  H. 
210,  14  AmD  362. 

[al  Btanflfng'  ffrass  Is,  however, 
considered  as  realty  by  the  New 
Hampshire  court,  and  therefore  not 
subject  to  attachment  as  personal 
property.  Rogers  v.  Blllott.  69  N,  H. 
201.  47  AmR  192  tdlst  Norrls  v.  Wat- 
son, 22  N.  H.  364,  66  AmD  160  and 
note,  and  holding  that  while  this  lat- 
ter case  decided  that  a  growing  crop 
of  grass  was  not  attachable,  it  could 
not  be  Inferred  from  It  that  the  grass 
would  have  been  attachable  had  It 
been  ripe]. 

98.  Heard  v.  Falrlwnks,  6  Meto. 


(Mass.)  Ill,  28  AmD  394  [app  the 
analogous  ease  of  Fenhulow  T. 
Dwlght,  7  Mass.  34,  6  AmD  21].  But 
compare  Farmer^  Bank  v.  Horrfs,  79 
Ky.  167  (holding  that  after  an  execu- 
tion at  law  had  been  returned  "no 
property"  a  growing  crop  was  liable 
to  seizure  by  attachment  at  once,  not- 
withstanding the  statute  prohibiting 
a  levy  of  execution  thereon  until 
after  the  first  day  of  October). 

[a]  This  Is  an  SKoeptlon  to  the 
mis  which  forbids  the  attachment  of 
property  that  cannot  be  returned  in 
the  same  plight,  the  reason  of  the 
rule  being  held  not  applicable  as  ap- 
plied  to  mature  crops.  Cheshire  Nat. 
Bank  v.  Jewett.  119  Mass.  241. 

[b]  Tobaooo  stozed  is  barns  or 
hanflsff  OB  polss  in  process  of  cur- 
ing, although  In  euch  condition  that 
It  cannot  be  moved  without  damage, 
is  attachable  within  the  rule  that  all 
annual  products  when  ripe  and  flit  for 
harvest  are  subject  to  attachment. 
CTheshlre  Nat.  Bank  v.  Jewett,  119 
Mass.  241. 

1.  Vandlver  v.  Waller.  148  Ala. 
411,  89  S  136;  McLaughlin  v.  Jack- 
son Clr.  Judge,  147  Mich.  879,  110 
NW  1079;  Wallace  t.  Barker,  8  Vt. 
440;  Leavitt  v.  Holbrook,  6  Vt  405. 

S.  Batchelder  v.  Prank.  49  Vt.  90. 
See  the  statutes. 

8,  Cilley  V.  Jenness,  2  N.  H.  87. 
91  (where,  although  there  was  no 
statute  providing  for  the  sale  of  such 
property,  the  court,  resting  their 
opinion  partly  upon  the  analogy  be- 
tween the  officers  situation  and  the 
situation  of  other  bailees,  but  mtn-e 
particularly  between  his  condition 
and  the  practice  under  tike  circum- 
stances in  courts  of  admiralty,  held 
that  they  would  not  be  "wandering 
into  the  province  of  legislation"  by 
holding  the  officer  liable  for  permit- 
ting the  debtor  to  retain  and  consume 
such  property,  his  duty  ttetng  to  ex- 
pose it  to  public  sale  and  account 
for  the  net  proceeds) .  Compare 
Crocker  v.  Baker.  18  Pick.  (Masa) 
407  (where  it  is  said  that  tn  the  ab- 
sence of  such  statute  perishable 
goods  would  not  be  attachable.  Bond 
v.  Ward,  7  Mass.  123,  6  AmD  28.  is 
cited  by  the  court  as  authority  for 
this  proposition,  but  this  was  de- 
cided wholly  on  the  ground  that  cer- 
tain goods  which  could  not  be  dis- 
trained at  common  law  were  not  at- 
tachable, and  It  would  seem  from  a 
dictum  In  the  case  that  psrlshnble 
articles  were  attachable,  at  least  if 
their  destruction  was  not  hastened  or 
they  were  not  Injured  by  the  mere 
attaching  and  removing  of  them). 

4.  Ookey  v.  Boston,  etc.,  R.  Co., 
130  Fed.  994  [aff  149  Fed.  42.  79  CCA 
64,  9  AnnCas  384  (aff  210  U.  S.  156, 
28  SCJt  657,  52  L.  ed.  1002)];  Hall  v. 
Carney,  140  Mass.  131,  3  NE  14:  De 
Rochemont  v.  New  York  Cent.,  etc.. 
R.  Co.,  75  N.  H.  168.  71  A  868,  139 
AmSR  673,  29  LRANS  529;  Boston, 
etc.,  R.  Co.  V.  Qilmoro,  37  N.  H.  410, 
72  AmD  836;  Wall  v.  Norfolk,  etc.. 
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[§§.  357-358 


not  actually,  iu  transit." 

[$  358]  8.  Water  Craft.  As  a  general  mle  there 
is  no  discrimination  between  vessels  or  steamboats 


and  other  speetes  of  personal  property,  when  the 
kind  of  (MToperty  subject  to  attachment  is  eonnd- 

ered.' 


R.  Co.,  62  W.  Va.  485,  44  SB  294,  94 
AmSR  »4S,  64  LRA  501. 

la]    KopartT  of  fonicii  «ozpoTa- 

tfomr— Where  the  rolllns  stock  of  a 
railroad  waa  expressly  made  liable  to 
attachment  by  statute,  the  mere  fact 
that  the  corporation  was  not  a  resi- 
dent of  the  stale  could  not  exempt 
its  property  from  this  process.  Buf- 
falo Coal  Co.  V.  Rochester,  etc.,  R. 
Co..  8  WklyNC  (Pa.)  126.  But  com- 
pare Connery  v.  Quincy,  etc.,  R.  Co., 
92  Minn.  20,  23,  99  NW  865,  104 
AmSR  669  and  note.  64  LRA  624,  2 
AnnCas  347  and  note  [foil  Best  v. 
Missouri  Pac.  R.  Co.,  92  Minn.  25.  99 
NW  1132]  (holding  that  a  railroad 
car  of  a  foreign  company,  sent  into 
Minnesota  with  freight  to  be  deliv- 
ered there  and  then,  within  a  rea- 
sonable time  necessary  for  Its  re- 
turn, reloaded,  and  In  the  customary 
and  usual  course  of  business  for- 
warded to  the  state  from  which  it 
came,  was  not  liable  to  attachment 
Issued  In  an  action  In  Minnesota,  the 
court  saying:  "Strictly  speaking,  the 
freight  car  which  was  seized  In  this 
case  was  actually  property  owned  by 
defendant  corporation,  and  under  a 
technical  reading  of  this  statute  was 
subject  to  attachment  or  garnish- 
ment; but  we  do  not  think  this  con- 
clusion would  absolutely  follow  in  all 
cases.  We  have  h«ld  that  the  prop- 
erty of  a  nonresident  within  the 
state,  while  strictly  subject  to  gar- 
nishment, as,  for  Instance.  In  the 
case  of  a  common  carrier  receiving 
poods  consigned  for  transit  to  a 
place  outside  of  the  state,  is  not 
amenable  to  such  process.  Baldwin 
V.  Great  Northern  R.  Co..  81  Minn. 
247.  83  NW  986.  83  AmSR  870,  51 
LRA  640;  Stevenot  v.  Eastern  R.  Co., 
61  Minn.  104,  63  NW  258.  28  LRA  600 
and  note.  From  the  cases  above 
cited  from  this  court  It  would  follow 
that  we  should  not  give  such  literal 
Interpretation  to  our  statute  in  se- 
curing Jurisdictional  powers  as 
would  overcome  by  artifice  the  mere 
presence  of  property  here  which  has 
practically  been  enforced  under  ex- 
ceptional circumstances  that  required 
its  presence  temporarily  to  meet  the 
necessities  of  commerce,  trafllc.  or 
public  policy,  and  Is  made  essential 
to  secure  benetlts  to  our  citizens, 
where  Its  presence  Is  not  Intended  to 
serve  any  other  purpose.  Under  the 
laws  of  this  state  common  carriers 
doing  business  herein  are  required  to 
establish  Joint  through  rates  and 
transfer  through  carload  shipments 
to  their  destination  without  unload- 
ing-. Laws  18S7.  p.  EO.  c  10.  §  3. 
The  federal  government  has  express- 
ly required  that  the  movement  of 
railway  cars  shall  not  be  stopped 
or  delayed  at  the  point  where  the 
lines  of  such  railway  companies 
cross  the  border  of  states,  or  at  the 
point  where  the  carriers  deliver  the 
cars  to  the  next  connecting  carrier; 
but  that  shipments  shall  go  forward 
from  the  originating  point  to  their 
destination  In  the  cars  In  which  they 
are  llrst  loaded.  R.  S.  IT.  S.  {  5268. 
.  .  .  Under  the  interstate  commerce 
act  (so  called)  It  Is  provided  In 
terms:  That  It  shall  be  unlawful 
for  any  common  carrier  subject  to 
the  provisions  of  this  act  to  enter 
Into  any  combination,  contract,  or 
agreement,  expressed  or  Implied,  to 
prevent,  by  change  of  time,  schedule, 
carriage  In  different  cars,  or  by  other 
means  or  devices,  the  carriage  of 
freights  from  being  continuous  from 
the  place  of  shipment  to  the  place 
of  destination;  and  no  break  of  bulk, 
stoppage,  or  Interruption  made  by 
such  common  carrier  shall  prevent 
the  carriage  of  freights  from  be- 
ing treated  as  one  continuous  car- 
riage from  the  place  of  shipment 
to  the  place  of  destination,  unless 


such  break,  stoppage,  or  Interruption 
was  made  in  good  &ith  for  some  nec- 
essary purpose,  and  without  any  ln> 
tent  to  avoid  or  unnecessarily  inter- 
rupt such  continuous  carriage  or  to 
evade  any  of  the  provisions  of  this 
act.*  24  St.  382.  c.  104.  These  well- 
known  provisions  of  law  are  ex- 
pressive of  a  universal  condition  that 
exists  upon  all  the  railway  lines  of 
this  country,  and  without  giving 
them  effect  and  permitting  the  rail- 
way carriers  from  other  states  to 
come  Into  our  boundaries  with  goods 
which  are  shipped  here,  and  return 
I  without  being  retarded,  or  so  treated 
that  the  carriers  to  protect  them- 
selves against  litigation  away  from 
home  must  transfer  the  contents  of 
such  cars  to  others  at  the  state  line, 
would  be  provocative  of  the  greatest 
detriment  to  the  business  Interest  of 
our  citizens,  and  be  violative  of  the 
terms  and  spirit  of  the  enactments 
to  which  we  have  referred.  It  fol- 
lows that  we  cannot  Justify  a  con- 
struction of  our  attachment  or  gar- 
nishee statutes  that  would  effectuate 
such  a  result,  and.  while  It  was  a 
part  of  the  contract  between  the 
nonresident  corporation  In  this  state 
and  the  connecting  carriers  that  the 
freight  cars  should  be  reloaded,  and 
within  reasonable  time  returned,  this 
custom  was  but  a  practical  method 
of  securing  compensation  for  bring- 
ing the  car  Into  and  out  of  the  state 
in  the  necessary  effort  for  continuous 
,  and  unbroken  transit,  which  la  essen- 
'  tlal  to  the  purposes  of  traffic  and  In- 
terstate commerce:  hence  It  should 
not  be  treated  as  property  subject  to 
attachment.  This  subject  has  been 
thoroughly  and  exhaustively  consid- 
ered in  two  recent  cases,  and  the  rea- 
soning therein  within  the  lines  above 
suggested  meets  our  approval.  Mich- 
igan Cent.  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  1  111.  A.  399.  404;  Wall  v. 
Norfolk,  etc.,  R.  Co..  52  W.  Va.  485. 
44  SR  294.  94  AmSR  948.  64  LRA  fiOl 
and  note"). 

fb]  XnatnunaataUtlM  of  tater- 
stats  oommerce. — ^The  fact  that  roll- 
ing stock  attached  has  been  used,  or 
Is  Intended  to  be  used,  in  Interstate 
commerce  does  not  preclude  Its  at- 
tachment. Davis  V.  Cleveland,  etc., 
R.  Co.,  217  U.  a.  157,  177,  30  RCt  463. 
54  Jj.  ed.  708,  27  LRANS  823  [rev 
146  Fed  403}  (where  It  Is  said:  "It 
Is  very  certain  that  when  Congress 
enacted  the  Interstate  Commerce 
Law  it  did  not  Intend  to  abrogate  the 
attachment  laws  of  the  States.  It  Is 
very  certain  that  there  is  no  con- 
scious purpose  In  the  laws  of  the 
States  to  regulate,  directly  or  Indi- 
rectly, Interstate  commerce.  We  may 
put  out  of  the  case,  tberefore.  aa  an 
element  an  attempt  of  the  State  to 
exercise  control  over  interstate  com- 
merce In  excess  of  Its  power.  .  .  . 
The  Interference  with  interstate  com- 
merce by  the  enforcement  of  the  at- 
tachment laws  of  a  State  must  not 
be  exaggerated.  It  can  only  be  occa- 
sional and  temporary.  The  obliga- 
tions of  a  railroad  company  are  tol- 
erably certain,  and  provisions  for 
them  can  be  easily  made.  Their 
sudden  assertion  can  be  almost  In- 
stantly met:  at  any  rate,  after  short 
delay  and  without  much.  If  any,  em- 
barrassment to  the  continuity  of 
transportation.  However,  the  pending 
case  does  not  call  for  a  very  com- 
prehensive decision  on  the  subject. 
We  only  decide  that  the  cars  situated 
as  this  record  tends  to  show  that 
they  were  when  attached,  and  the 
amounts  due  from  the  garnishee 
companies  to  the  C,  C.  C.  ft  St.  L 
Ry.  Co.,  were  not  exempt  from  proc- 
ess under  the  state  laws,  and  that 
the  court  had.  therefore.  Jurisdic- 
tion of  them  and  through  them  of 
the  C.  C.  C.  A  St.  L.  Ry.  Co.").  Com- 


pare Missouri  Pac.  Co.  v.  Kennett,  71 
Kan.  232.  233.  99  P  269  (where  an  at- 
tack was  made  upon  an  order  of  gar- 
nishment of  a  railroad  car.  that  Its 
aelsure  would  contravene  public  pol< 
Icy,  In  that  It  would  embarraas  com. 
merce,  and  the  court  decided  that  the 
evidence  did  not  show  that  the  car 
was  being  used  for  railroad  trans- 
portation purposes  at  all,  but  added: 
"Conceding,  for  purposes  of  the  de- 
cision merely,  that  the  law  upon  the 
second  proposition  is  correctly  stated 
by  plaintiff  in  error,  there  are  uo 
facts  to  which  It  can  apply.  The 
court  will  not  go  very  far  upon  mere 
assumption  that  tbe  public  welfare 
will  be  prostrated  by  this  proceed- 
ing and  so  drive  the  defendant  In 
error  to  ask  a  receivership  for  i 
great  railway  company  to  collect  this 
trifling  debt"). 

Tc]  nader  the  proTiaion  of  Iks 
West  Tlzglnla  ooastttotloa,  that  the 
rolling  stock  and  other  movable  prop- 
erty of  a  railroad  company  shall  be 
considered  personal  property  and  lia- 
ble to  execution  or  sale  In  the  same 
manner  as  personal  property  of  Indi- 
viduals, Buch  joroperty  is  subject  to 
attachment,  where  attachment  is  ap- 
plicable, as  well  as  ordinary  execu- 
tion. Wall  V.  Norfolk,  etc.,  R.  Co.  51 
W,  Va.  4gS,  44  8S  294,  U  AmSR  94S, 
<4  LRA  601. 

S.  Potter  V.  Hall,  I  Pick.  (Mass.) 
368,  16  Aml>  226  (holding  that,  wbere 
a  stagecoach  was  attached  about  '.he 
time  fixed  for  its  departure,  when 
part  of  the  horses  were  fastened  to 
It  and  the  passengers  were  engaged 
and  ready  to  take  their  seats,  the 
attachment  was  valid  as  waa  also  an 
attachment  of  a  stagecoach  which 
had  been  driven  into  the  yard  of  a 
tavern,  where  It  was  the  custom  to 
put  up  at  the  place  of  Its  destina- 
tion, but  had  not  distributed  all  lis 
passengers.  The  court  left  open  the 
question  whether  a  ship  or  vessel 
actually  under  way  with  freight  or 
passengers,  or  a  stagecoach  actually 
on  the  road,  traveling,  waa  attach- 
able). 

a.  Haeberle  v.  Barrlnger,  29  La. 
Ann.  410;  Nlmlck  v.  Louisiana  Te- 
huantepec  Co..  16  La.  Ann.  46;  Ho- 
gan  V.  Carraa.  12  La.  Ann.  49;  Hae- 
berle V.  Barrlnger,  20  La.  410;  Rus- 
sell V.  Wilson.  18  La.  367:  Brlggs  v. 
Strange.  17  Masa  406:  Com.  v.  My.  • 
W.  Va.  721.  And  see  Sibley  v.  Pemle, 
22  La.  Ann.  163. 

fa]  AppuztenancMi  of  a  Ta— »L— 
It  Is  said  that  to  take  a  boat,  or  a 
cable  and  anchor  from  a  Tessel.  when 
they  are  actually  in  use  and  neces- 
sary to  the  safety  of  the  veasel, 
would  expose  the  party  to  damages: 
but  If  the  vessel  were  at  the  wharf 
and  such  appurtenances  were  not  In 
use  they  may  be  properly  taken  un- 
der a  writ  of  attachment,  like  a  har- 
ness to  a  carriage.  Brlgga  v.  Strange. 
17  Mass.  405. 

[b]  An  exception  to  tua  ml* 
arises  whsM  a  creditor  seeks  to  at- 
tach the  vessel  under  a  statute  pro- 
viding for  an  attachment  when  the 
debtor  Is  about  to  remove  his  prop- 
erty out  of  tbe  state  before  the  debt 
becomes  due.  It  Is  very  clear  that 
when  the  obligation  Is  created  the 
creditor  must  Know  that,  from  the 
very  nature  of  the  property.  It  would 
be  perhaps  useless  If  It  were  net 
taken  outside  of  the  state  occasion- 
ally In  the  course  of  commerce,  and 
therefore  he  la  held  to  contract  with 
that  understanding.  Russell  v.  Wil- 
son. 18  La.  367. 

[c]  Staain  dxadfe  not  attaobahle 
M  "boat,"— Comp.  St.  (1887)  dlv  l  tit 
7  c  B,  providing  that  any  boat  found 
within  the  waters  of  the  territory  Is 
liable  for  certain  debts  and  demanda 
and  authorizing  attachment  of  such 
boat  therefor,   does   not   indade  a 
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359]  9.  LiQOOr  License.  A  statute  anthorizing 
the  attacbmeat  of  liquor  licenses  has  been  held  to 
refer  to  botb  the  certificate  and  the  franchise  evi- 
denced thereby.^ 

360]  10.  Interests  in  Personalty a.  Mort- 
gaged Property — (1)  Interest  of  Mortgagor — (a)  In 
General  At  common  law  the  mortgagor  of  per- 
sonalty had  not  such  an  interest  therein  that  the 
ebattel  could  be  taken  by  attachment  in  an  action 
Bgfainst  him;*  but  at  the  present  time  the  interest 
of  a  mortgagor  of  chattels  is,  in  a  number  of  states, 


held  subject  to  attachment/"  either  because  of  the 
recognition  of  a  legal,  as  well  as  an  equitable,  right 
of  property  in  the  mortgagor,"  or  by  virtue  o£ 
statutory  provisions.^'  The  courts  are  not,  however, 
uniform  in  determining  just  what  interest  the  mort- 
gagor must  have  in  the  property  before  it  is  at- 
tachable. It  is  usually  held  liable  so  long  as  the 
mortgagor's  direct  interest  is  coupled  with  the  legal 
right  to  possession;*'  but  in  some  jurisdictions,  pos- 
session or  possessory  right  to  the  chattel  is  ex- 
pressly -adjudged  to  be  essentia^*  and  the  right 


steam  dredge,  with  an  amalKamator  t     [a]    BtlimlatloB  for  posMMloa  1)7 


attached,  used  In  mining,  althougti 
termed  In  plaintiff's  complaint  a 
"boat,"  and  hence  where  plaintiff  re- 
covered Judgment  in  attachment  un- 
der such  statute  against  Buch  boat, 
which  was  retaken  by  defendant  on  a 
redelivery  bond,  plaintiff  cannot  af- 
terward recover  on  auch  bond,  alnce 
the  court  was  without  Jurisdiction  to 
render  the  original  Judsment.  Diet- 
rich T.  Martin,  24  Mont.  14E.  SO  P 
10S7,  81  AmSR  419. 

7.  Quinniplac  Brewing  Co.  v. 
Hackbarth.  74  Conn.  S92,  SO  A  1023 
(holding  that,  under  Acts  [1895]  c 
US,  authorizing  the  attachment  and 
sale  of  liquor  lieen«es,  "Kna  all  right 
and  interest  therein,"^  and  providing 
that  such  attached  license  "shall  be 
holden  to  respond  to  execution  In  the 
same  manner  and  for  the  same  length 
of  time  as  personal  property  at- 
tached," the  word  'Tloenae"  Includes 
both  the  certificate  and  the  franchise, 
th«  right  to  both  being  acquired  by 
taking  possesaion  of  th«  paper,  and 
lost  with  the  loss  of  possession 
thereof). 

a  Interest  of  dlstrilmteM  see  In- 
fra i  S73. 

Intarest   of  legatees   see   Infra  % 

3T*. 

9.  U.  S. — Slmonds  v,  Pearce,  31 
Fed.  137  (construing  South  Carolina 
statute) . 

Ark, — Rrdman  v.  Srdman,  109  Ark. 
151,  159  SW  201;  Jennings  v.  Mc- 
Ttroy,  42  Ark.  23«,  4S  AmR  61. 

Me. — Holbrook  v.  Baker.  6  Me.  309, 
n  AmD  236. 

Masa. — Jenness  v.  Shrleves,  188 
Masa.  70.  74  NE  312;  Prout  v.  Root, 
US  Mass.  410;  Badlam  v.  Tucker,  1 
Pick.  389.  11  AmD  202.  See  Lamb  v. 
Johnson,  10  Cush.  126;  Lyon  v.  Co- 
bttrn.  1  Cush.  278.  But  see  Haskell  v. 
Gordon,  3  Hetc.  268;  Rev.  Bt.  e«0  S  78. 

S.  H.— Haven  V.  Low.  2  N.  13,  9 
AmD  25. 

See  Scott  V.  Scholey,  8  Kast  467, 
m  Reprint  423  (which,  although  the 
case  involved  an  execution  and  not 
an  attachment,  la  cited  by  nearly  all 
of  the  opinions  In  this  country  where 
the  question  was  determined  for  the 
(Irat  time). 

(a]  Vhe  season  for  the  rule  Is 
that  an  equitable  Interest  could  not 
be  taken  and  sold  on  execution;  for  it 
was  said  where  there  was  no  legal 
rlicht  there  was  no  legal  remedy. 
Badlam  v.  Tucker,  1  Pick.  (Mass.) 
3M,  II  AmD  202. 

[bl  ISaolUnetT  not  coversd  by 
mT^^aff•  of  realtT' — ^Where  an  owner 
of  a  manufactory  mortgaged  It  and 
its  appurtenances,  but  remained  In 
possession,  carding  machines  so  con- 
nected that  they  could  he  removed 
and  used  In  another  building,  were 
personal  property,  and  could  be  at- 
tached in  a  suit  against  the  mort- 
gagor. Gnle  V.  Ward,  14  Mass.  352, 
7  AmD  223. 

.  10.  Locke  V.  Rhreek.  54  Nebr.  472, 
T4  NW  S70  (holding  that,  where  a 
mortgagee  Is  without  actual  poHses- 
■j™  of  the  mortgared  property,  or 
the  right  of  Immediate  possession, 
an  officer,  under  writs  of  attachment. 
My  lawfully  seize  the  oropertv,  and 
vf  a  sale  in  gross  dispose  of  the 
■jortgagor's     reversionary  interest 

MSNTa  860*** 


mortgsjfas  deeming  himself  Insecure. 

— An  officer  attaching  mortgaged 
chattels  not  only  takes  temporary 
possession  in  order  to  make  an  in- 
ventory and  appraisement  to  perfect 
his  lien,  but  his  right  to  such  pos- 
session cannot  be  defeated  by  any 
stipulation  In  the  mortgage  giving 
the  mortgagee  the  right  to  posses- 
sion whenever  he  deems  himself  In- 
secure. Ring  V.  Hnbbsll.  42  Hlch. 
597,  4  NW  4411. 

[b]  Z«vj  SHUMk  to  mortffan^ 
A  firm  executed  a  mortgage  to  a 
oredltor  as  trustee  to  secure  his 
claim  and  those  of  other  Arm  cred- 
itors, and  also  a  debt  due  from  one 
of  the  copartners  for  money  loaned 
him  on  commencing  business,  and 
which  went  Into  the  capital  stock, 
the  amount  of  each  claim  being  speci- 
fied In  the  mortgage,  which  made  It 
the  duty  of  the  trustee  to  collect  and 
pay  the  same.  The  mortgagee  had 
knowledge  of  the  character  of  this 
individual  claim,  in  the  insertion  of 
which  no  fraud  was  Intended  by 
either  party  to  the  mortgage  or  by 
the  other  creditors  secured  thereby. 
It  was  held  in  replevin  by  the  mort- 
gagee against  attaching  creditors  of 
the  mortgagors,  that  the  attaching 
creditor  should  have  levied  subject  to 
the  mortgage,  which  he  could  have 
treated  as  void  In  so  far  as  It  se- 
cured the  payment  of  said  individual 
debt.  Walker  v.  White.  60  Mich.  427, 
27  NW  554. 

[c]  The  intsrsst  of  ths  pmrohaser 
of  persona]  property  on  which  the 
vendor  retains  a  lien.  In  accordance 
with  Pub.  St.  c  140  it  2S,  24,  26,  Is 
attachable.  Fife  v.  Ford,  67  N,  H. 
539,  41  A  1061, 

[d]  Attadiment  br  mortgag—  as 
waiver  of  uortmr*  lien. — where  the 
holder  of  a  chattel  mortgage  brings 
suit  upon  the  mortgage  debt,  and 
causes  the  mortgaged  chattel  to  be 
levied  upon  under  an  attachment, 
which  is  prosecuted  to  a  Judgment 
against  the  mortgagor,  he  will  be 
held  to  have  waived  his  mortgage 
lien  upon  the  property,  and  cannot 
subsequently  assert  It  after  the 
mortgagor  has  claimed  the  property 
as  exempt.  Cox  v.  Harris.  64  Ark, 
213,  41  SW  426,  62  AmSR  187. 

Fe]  Deposit  or  tender  of  mortgage 
debt, — In  Oklahoma  the  amount  of 
the  mortgage  debt  must  be  tendered 
to  the  mortgagee  or  deposited  In 
court  on  the  levy  of  an  attachment. 
State  V.  Parks,  34  Okl.  SS6,  126  P  243. 

II.  Pollock  V.  Douglas,  56  Mo.  A. 
487;  Dahoney  v.  Allison,  1  Tex. 
TTnrep.  Cas.  112  [foil  Wright  Hen- 
derson, 12  Tex.  43], 

la.  Ky. — Johnson  t.  Louisville 
Nat.  Bank,  66  SW  710.  22  KyL  118. 

He. — Barrows  v.  Turner,  50  He. 
127;  Paul  v.  Hayford.  22  He.  284: 
Sawyer  v.  Mason.  12  He.  49. 

Mass. — Jenness  v.  Shrleves,  188 
Mass.  70.  74  NE  312;  Well  v.  Ray- 
mond, 142  Mass.  206,  7  NE  860;  Al- 
len V.  Wright.  134  Mass.  847:  Hooton 
V.  Gamage.  11  Allen  354;  Brackett  v, 
Bullard.  12  Mete.  208  (holding  that 
Mass.  Rev.  St.  [1847]  c  90,  did  not 
apply  to  executions,  but  to  attach- 
ments only);  Buck  v.  Ingersoll,  11 
Mete.  226. 

N.  H.— Fife  T.  Ford,  67  V.  H.  629, 
41  A  1061. 


Utah.— Thum  v.  Plngree,  21  Utah 
348,  Gl  P  18. 

[a]    under  tho  Wolilgaa  statute 

(Howell  Annot.  St.  S  7682),  a  cred- 
itor can  levy  an  attachment  on  mort- 
gaged property  at  any  time  before 
foreclosure.  Wilson  v.  Montague,  67 
Mich.  638,  24  NW  851. 

[bl  axt«Bslom  of  statats  by  lupU- 
oation. — Under  the  Michigan  statute 
of  1680,  providing  that  mortgaged 
chattels  might  be  levied  on  and  sold 
under  execution  against  the  mort- 
gagor, and  a  subsequent  section  pro- 
viding that  an  attachment  should 
command  the  officer  to  take  so  much 
of  defendant's  chattels,  etc.,  "not  ex- 
empt from  execution,"  it  was  held 
that  mortgaged  chattels  might  be 
taken  under  an  attachment  against 
a  mortgagor  and  sold  subject  to 
the  mortgage,  although  the  latter 
statute  did  not.  In  express  terms,  re- 
fer to  attachments.  King  v.  Hubbell, 
43  Mich.  597,  4  NW  440. 

[c1  Oonfllot  wttb  foderal  Uw.— If 
the  right  by  virtue  of  the  state  stat- 
ute would  conflict  with  the  right  of 
the  mortgagee  under  a  United  States 
statute.  It  cannot  be  exercised.  Thus, 
a  vessel  upon  which  the  mortgagees 
have  a  claim  by  virtue  of  a  mortgage 
duly  recorded  under  the  shipping 
laws  of  the  United  States  cannot  be 
taken  by  attachment  by  virtue  of  the 
state  statute,  although  It  would  be 
clearly  within  the  provision  of  the 
latter  statute  were  it  not  for  the  ex- 
istence of  the  federal  law.  Howe  v. 
Tefft,  15  R.  I.  477.  8  A  707  [clt  and 
appr  Aldrlch  v.  ^tna  Co.,  8  Wall. 
<U.  8.)  491,  19  L.  ed.  473}. 

13.  Thompson  v.  ThorntoiL  21  Ala. 
808:  Fontaine  v.  Beers,  19  Ala.  722: 
Locke  V.  Shrecfc.  64  Nebr.  472,  74  NW 
970;  Blauvelt  v.  Fechtman.  48  N.  J. 
L.  430,  8  A  728;  Fox  v.  Oonan,  47  N. 
J.  L.  498.  8  A  444,  4  A  814,  64  AmB 
190;  Curd  Wunder,  6  Oh.  St.  92. 
See  Perry  v.  Somerby,  57  Me.  552, 

[a]  Fropertr  covered  by  a  bill  of 
sale  Intended  to  operate  as  a  mort- 
gage is  subject  to  the  same  rule. 
Good  V.  Rogers,  19  R.  I.  1,  31  A  264. 

[b]  OhatUls  snbjeot  to  deed  of 
trust  are  subject  to  attachment,  es- 
peoially  where  such  trust  Is  In  favor 
of  plaintiff.  The  mere  fact  that 
plaintiff  elected  to  choose  his  statu- 
tory, and  not  his  conventional,  rem- 
edy cannot  be  objected  to  by  defend- 
ant. The  Richmond  v.  Cake,  1  App. 
(D.  C.)  447. 

[c]  Tke  waiver  bj  a  mortgagor 
of  his  right  to  the  possession  of  the 
property  until  the  maturity  of  the 
mortgage  debt,  and  his  consent  that 
the  mortgagee  may  take  immediate 
possession,  cannot  affect  the  rights 
of  an  attaching  creditor,  who.  If  he 
regards  the  mortgage  as  valid,  should 
levy  subject  to  the  rights  of  the 
mortgagee,  and  if  be  claims  it  void 
as  to  creditors,  and  succeeds  In  show- 
ing such  fact,  the  an-eement  as  to 
possession  will  not  affect  that  ques- 
tion. Hyde  T.  Shank.  77  Hlch.  617. 
43  NW  890. 

14.  Wells  V.  Sableowltz,  68  lown 
228.  26  NW  127:  Pollock  v.  Douglas, 
56  Mo.  A.  487:  Merchants'  Nat.  Bank 
V.  Abernathy,  32  Mo.  A.  211;  Sams 
V.  Armstrong,  8  Mo,  A.  573. 

"Where  the  mortgagor  of  a  chat- 
tel, by  the  terms  of  the  mortgage, 
holds  at  the  will  of  the  mortgagee. 
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ATTACHMENT 


[§§  366-367 


[$  366]  a  l^itensta  In  Roaity**— ft.  In  OenenL 

In  order  for  realty  to  be  attachable,  it  is  esBential 
that  the  debtor  have  some  beaefieial  interest  in  the 
land.  The  bare  legal  title,"'  or  instantaneons 
seisin,^  would  be  insufficient,  at  least  as  against 
the  equitable  owners^  where  the  attaching  party 
has,  or  is  bound  by  law  to  take,  notice  of  the  para- 
mount outstanding  equitable  title.*^  In  some  juris- 
dietions,  however,  the  terms  "real  property"  or 
"land''  are  held  to  embrace  all  titles,  whether 
legal  or  equitable,  and  any  interest  in  land, 
either  legal  or  equit^le,  is  subjeet  to  attach- 
ment.*' 

The  interest  acQuired  by  a  jndgment  creditw  in 

writs  which  read  "attach  the  sooda 
or  eBtate  of  N,  B.."  and  thereby  gave 
to  ploJntllt  the  choice  of  attaching 
personalty  or  real  estate.  Isham  v. 
Downer,  8  Conn.  282. 

[b]  Xn  KMtuokjr  an  Improper  levy 
by  the  sheriff  on  realty  owned  by  a 
defendant,  instead  of  on  his  personal 
property.  Is  no  defense  to  an  attach- 
ment suit.  The  remedy  of  the  party 
aggrieved  la  ai^tnst  the  sheriff  for 
making:  an  improper  levy.  Turner  T. 
Alley.  2  Ky.  Op.  252. 

[o1  Vadw  tlM  pfooednn  In  V«xh 
a  prior  levy  on  personalty  was  not  a 
prerequisite  to  the  right  to  attach 
realty.  Samuels  v.  Revler,  9t  Fed. 
199,  84  CCA  294. 

38.  Interest  of  derlsMS  see  Infra 
I  374. 

Intw««t  of  heirs  see  Infra  {  873, 

39.  Rlddell  v.  Park,  38  688.  18 
KyL  907:  Houston  v.  Nowland,  7  Gill 
&  J.  (Md.)  4R0;  Hart  v.  Farmers', 
etc..  Bank,  33  Vt.  2E2, 

40.  Woodward  v,  Sartwel  1 ,  129 
Mass.  210;  Webster  v.  Campbell,  1 
Allen  (Mass.)  313:  Haynes  v.  Jones,  5 
Mete.  (Mass.)  292;  Chickerlng  v. 
Love  Joy,  1 S  Ma  ss.'  6 1 .  See  a1  so 
Hazleton  v.  I,esure.  9  Allen  (Mass.) 
24  (holding  that,  where  a  debtor's  In- 
terest in  mortgaged  land,  subject  to 
a  life  estate,  Is  attached,  and  the  life 
tenant  conveys  to  him,  to  enable  him 
to  raise  money  to  pay  off  the  mort- 
f^ge,  which  he  does,  giving  a  new 
mortgage  to  secure  the  money  loaned 
and  then  reconveya  the  life  estate 
to  Its  former  holder,  such  acts  being 
In  effect  hut  one  transaction,  the  at< 
tachment  will  not  cover  the  instan- 
taneous fee  acquired  by  the  debtor, 
but  will  apply  only  to  his  Interest  at 
the  time  of  the  levy). 

41.  Tucker  v.  Vandermark,  21  Kan. 
263. 

[a]  A  party  ksowlnff  the  aelitn 
to  he  tnstaataiieons  can  Therefore  ac- 
quire no  right  or  interest  by  an  at- 
tempted attachment.  Spear  v,  Hub- 
bard. 4  Pick,  (Mass.)  143;  Jorgen- 
son  V.  Minneapolis  Threshing  Mach. 
Co.,  54  Minn.  489,  67  NW  364;  Bus- 
well  V.  Davis,  10  N.  H.  413. 

43.  Fish  v.  Fowlie.  5S  Cal.  373; 
Louisville  Bank  v.  Barrlck,  1  Duv. 
(Ky.)  51. 

43.  Kidder  v.  Orcutt,  40  Me.  589. 

44.  Rogers  v.  Wingate,  46  Me. 
436  (purchaser  of  equity  of  redemp- 
tion); Thornton  v.  Wood,  42  Me.  282. 

45.  111.— Lowry  v.  Wright,  15  111. 
US. 

Mass. — Russell  v.  Lewis,  2  Pick. 

508. 

Mlch.-^ra8k  T,    Green,   9  Mtcfa. 
3BS. 

N.  T.— Flske  v.  Parke.  77  App.  Dlv. 
422.  79  NTS  327  [aff  39  MlSC.  157,  79 


NTS  1381. 

R.  I.— Kendall  v.  Glbbs.  S  R.  T.  fiS5. 

See  also  Garlick  v.  Robinson.  12 
Ga.  840. 

[a]  Vhe  won  of  the  nOe  la  that 
the  common-law  courts  did  not  recog- 
nize equitable  estates  which  could 
not  therefore  be  sold  upon  execution. 
It  was  Incumtrant  upon  the  creditors 
to  file  a  bill  in  chancery  to  subject 
such  estates  to  their  claims.  At- 


water  v.  Manchester  Sav.  Bank,  45 
Minn.  341,  48  NW  187,  12  LRA  741. 

46.  U.  8. — Pratt  v.  Law,  9  Cranch 
456,  3  L.-edL  791;  Watson  T.  Bon&ls. 
116  Fed.  167,  »  CCA  636. 

Ala. — Tatum  t.  Commercial  Bank, 
etc..  Co..  185  Ala.  249,  34  S  561. 
Cal.— Fish  V.  Fowlie.  B8  Cal.  873. 
Conn.  —  Davenport  v.  Lacon,  17 
Ctonn.  278  (holding  that  the  statute 
subjecting  lands  to  attachment  was 
not  confined  to  esfates  where  the 
debtor  had  a  legal  interest,  but  also 
includes  any  equitable  Interest  there- 
in which  he  might  have). 

111. — Ladd  v.  Judaon,  174  111.  844. 
51  NB  838.  66  AmSR  267:  Laclede 
Bank  V.  Keeler,  103  III.  425;  West  v. 
Schnebly,  54  III.  523;  Wallace  v.  Mon- 
roe, 22  111.  A.  602. 

Iowa. — Sheehy  v.  Scott.  128  Iowa 
551.  104  NW  1139,  4  LRANS  865. 

Kan. — Shanks  v.  Simon,  57  Kan. 
386,  46  P  774;  Travis  v.  Topeka  Sup- 
ply Co.,  42  Kan.  625,  22  P  991;  Bul- 
lene  v.  Hlatt,  12  Kan.  98. 

Ky. — Louisville  Bank  v.  Barrlck,  1 
Duv.  Bl. 

Me.— Hoore  v.  Rlohardaon,  87  Me. 

438. 

Md. — Cecil  Bank  v,  Bnlvely,  23  Md. 
25J;  Campbell  v.  Morris,  3  Harr.  A 
M.  535  [appr  Ford  v.  Philpot,  6  Harr. 
&  J.  312]. 

Mich. — Grower  v.  Fox,  36  Mich. 
468. 

Minn. — Atwater  v.  Manchester  Sav. 
Bank,  46  Htnn.  341.  48  NW  187.  12 
LRA  741. 

Mo. — Huxley  v.  Harrold.  68  Mo. 
616. 

Oh. — Coggahall  T.  Marine  Bank 
Co,  63  Oh.  St.  88,  67  NE  1086;  Wright 
v.  Franklin  Bank,  69  Oh.  St.  80.  51 
NB  876.  And  see  Kentucky  North- 
ern Bank  v.  Nash,  1  Handy  153,  12 
Oh.  Dec.  (Reprint)  75  (where  the 
court  strongly  Inclined  to  the  opinion 
tbat  an  equitable  Interest  In  real  es- 
tate was  subject  to  attachment  under 
the  code  of  that  date,  but  as  the  ac- 
tual derision  of  such  point  was  un- 
necessary it  was  not  specifically  af- 
firmed). 

R.  I. — Tucker  v.  Denioo.  27  R.  I. 
S39.  61  A  642;  Wood  v.  Watson,  20 
R.  I.  223,  37  A  1030. 

Vt.— Bailey  v.  Warner,  28  Vt.  87. 
See  also  Chase  v,  York  County  Sav. 
Bank.   89  Tex.   816.   36  SW  406,  69 
AmSR  48,  82  LRA  785. 

[a]  Tbe  words  "Mgltt,  title  aad 
intsnafe  of  any  defendant  therein." 
in  Gen.  L.  (1896)  c  2S3  S  10,  provid- 
ing how  an  ofllcer  commanded  by  an 
original  writ  or  writ  of  mesne  proc- 
ess to  attach  real  estate,  or  the  right, 
title,  and  interest  of  any  defendant 
therein,  shall  make  the  attachment. 
Include  equitable  as  well  as  legal  In- 
terests, and  extend  the  common  law 
of  the  state  by  making  that  attach- 
able on  original  writ  or  writ  of  mesne 
process  which  was  already  subject 
to  levy  on  execution.  Tuckw  v.  Den- 
ico,  27  R.  L  239,  61  A  642  [aff  rearg 
26  R.  I.  560,  59  A  920]. 

[b]  Tbe  rule  has  been  applied  to 
(1)  a  residuary  Interest  (Atwater  v. 
Manohester  Sav.  Bank,  45  Minn.  341, 
48  NW  187,  12  LRA  741),  (2)  a  right 


his  levy  on  land  has  been  hdd  not  attachable  during 
the  tune  allowed  law  for  its  redemption.**  A 
parchaser  at  an  ezecntuHi  sale  has  been  held  to 
have  no  attachable  interest  during  tbe  time  allowed 
the  debtor  for  redemption.** 

[%  367]  b.  Eanitoble  IntensU  0«nanaiy.  An 
equitable  interest  in  land  was  not  liable  to  be  taken 
in  execution  at  common  law,  and,  in  the  afasenee 
of  statutory  provision  to  the  contrary,  is  still  ex- 
eunt from  execution,  and  eonsequently  from  attach- 
ment.** Li  a  number  of  jurisdictions,  however,  this 
mle  has  been  changed  by  statutes  under  which 
such  interests  are  attachable,**  although  in  a  few 
jurisdictions  it  is  still  necessary  to  resort  to  a  court 

to  redeem  from  a  Judicial  sale  <HerB- 
don  v.  Plckard,  5  Lea  (Tenn.)  702), 
(3)  an  Interest  in  the  enhanced  value 
of  land  by  reason  of  insproyementt 
placed  thereon,  and  because  of  » 
small  financial  outlay  expended  as 
Interest  on  the  purchase  price  (Me- 
loney  v.  Bewley,  10  Heisk.  (Tenn.) 
642).  (4)  an  equitable  right  to  a  con- 
veyance (Bailey  v.  Warner,  88  Vt 
87),  (5)  and  a  life  rent  (Lamonreavx 
V.  Blanchard.  8  Que.  Pr.  817). 

[c]  Olroiunsteiioes  ahowteff  et* 
taohable  IntorMit, — Where  A  made  a 
parol  contract  with  B  to  exchange  a 
stock  of  goods  for  land,  and  B  exe- 
cuted a  deed  leaving  blank  the  space 
for  the  grantee's  name,  and  placed 
it  with  a  third  person,  to  be  delivered 
on  delivery  of  the  goods  at  his  place 
of  residence,  and  the  goods  were  con- 
signed by  A  to  B.  and  thereafter  and 
before  they  arrived  attachments  were 
levied  by  creditors  of  A  on  the  land, 
and  afterward  the  goods  were  re- 
ceived by  B  in  due  time,  and  the 
deed  was  thereupon  delivered  to  A 
who  Inserted  his  wife's  name  as 
grantee,  and  delivered  the  deed  to 
her.  It  was  held  that  A  had  an 
equitable  Interest  In  the  land,  and 
hence  the  attachments  were  valid. 
Shanks  v.  Simon,  57  Kan.  S8S.  46  F 
774. 

[d]  CMnnuustaacea  aot  ahowlBg 
attsohahle  Interest. — ^The  mere  fact 
that  the  grantor  in  a  deed  Intended 
that  the  grantee  should  convey  part 
of  the  property  to  a  third  person  does 
not  give  the  latter  an  attachable  in- 
terest therein.  Boyer  Roblaon.  43 
Wash.  »7,  86  P  ii€. 


.  [e]  Idea  eaaaot  o»MnvU  tlUDacb 
iBtSTmedlata  leyal  tttle^Under  nTt. 
Code  Civ.  Proc.  S  645  et  seq,  relating 
to  attachments,  as  construed  by  the 
highest  court  of  the  state,  a  Men  can- 
not be  acquired  by  an  attachment  on 
the  equitable  interest  of  a  defendant 
in  property,  which  will  operate 
through  an  Intermediate  legal  title  In 
another,  and  where  a  defendant  has 
transferred  a  chose  in  action,  or  an 
Instrument  evidencing  an  equitable 
interest  in  property,  althoueh  such 
transfer  Is  claimed  to  be  fraudulent 
or  colorable,  a  creditor  cannot  obtain 
a  Hen  on  his  interest  therein  by  at- 
tachment. Montgomery  v.  McDer- 
mott.  103  Fed.  801,  44  CCA  348  [aff 
99  Fed.  502].  In  this  case  two  per- 
sons made  an  absolute  conveyance  of 
property,  both  personal  and  real,  to 
trustees,  the  interests  of  the  bene- 
ficiarles  to  be  evidenced  by  trust  cer- 
tificates Issued  by  the  trustees  to  the 
ftrantors  and  another,  each  certiflcate 
having  a  nominal  value,  and  being 
transferable  on  books  kept  by  the 
trustees;  the  trust  agreement  further 
provided  that  all  net  Income  trom 
the  property  and  all  proceeds  of  any 
sold  should  he  ratably  divided  be- 
tween the  certificate  holders,  and 
that,  on  demand  of  a  specified  pro- 
portion of  such  holders,  the  property 
remaining  should  be  sold  and  the 
proceeds  ratably  divided;  one  of  the 
grantors  to  whom  certificates  had 
been  issued  transferred  a  number  of 
the  aame  In  trust  for  his  wife,  &nd  a 
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of  equity  to  Biibjeet  saeh  interests  to  payment  of 

368]  c  Interest  of  Mortgagor.  While  the 
mortgagor's  equity  of  redemption  was  usually  held 
not  hable  to  attachment  at  common  law,^^  the  rule 
has  been  very  generally  changed  by  statute  so  that 


at  the  present  time  such  interest  is  attachable.^ 
369]  d.  Interest  of  Mortgagee.  The  interest 
of  the  mortgagee  in  land,  while  the  mortgage  is  open 
and  subsisting,  is  not  of  such  nature  as  to  be  liable 
to  attaGhmeiit.°°  Some  of  the  cases,  however,  seem 
to  be  limited  to  the  particular  faets  before  the 


creditor  of  such  grantor  commenced 
an  action  br  attachment  aralnst  him 
in  New  Tork,  defendant  being  a  non- 
resident, and  caused  the  attachment 
to  be  levied  by  serving  notice  on  the 
tntBtees  who  held  the  title  to  the 
trust  property.  It  was  held  that,  un- 
der the  statutes  of  the  state  (Code 
Civ,  Proc.  1  64S  et  aeq).  such  at- 
tachment was  Ineffectual  to  create  a 
lien  upon  any  property  of  defendant 
which  would  sustain  an  ancillary 
suit  in  equity  to. set  aside  his  trans- 
fer  of  the  trust  certificates  as  in 
rrand  of  his  creditors,  or  to  reach  his 
claimed  Interest  In  the  trust  prop- 
erty. 

[f]  interest  of  perwoa  fnralshlng 
psr^UMS  money, — where  property  Is 
purchased  for  a  tiiird  party  who  fur- 
nishes the  purchase  money  paid  at 
the  sale,  and  also  pays  subsequent 
Installments  on  the  property,  such 
(hird  party  will  have  an  attachable 
Interest  to  the  extent  of  the  pay- 
ments made  bv  him.  Cecil  Bank  v. 
SnlTely,  23  Md.  263.  But  compare 
Slorer  v.  Balson,  8  Mass.  431  (hold- 
ing that  one  who,  by  paying  his  own 
money,  procures  a  conveyance  of 
land  or  transfer  of  a  mortgage  to  a 
third  person,  has  no  attachable  In- 
terest in  the  estate  so  conveyed); 
Chase  v.  York  County  Sav.  Bank,  89 
Tex.  116,  S6  SW  406,  69  AmSR  4S, 
32  LRA  785  (holding  that,  although 
the  statute  gives  the  right  to  attack 
equitable  interests  In  real  estate.  It 
does  not  follow  that  every  equitable 
interest  is  attachable,  and  that, 
where  the  absolute  title  to  land,  the 
purchase  price  for  which  had  been 
paid  by  several  persons,  was  con- 
veyed to  one  person,  to  be  resold  by 
him,  and  the  proceeds  divided  among 
ihofie  furnishing  the  purchase  price, 
the  equitable  Interest  of  such  per- 
rons was  not  attachable,  as  It  was  a 
mere  right  In  equity  to  demand  an 
accounting  of  the  proceeds  of  the 
Mle  of  the  land  and  did  not  come 
within  the  operation  of  the  statute). 

[kI  Wgtit  of  redemption  from  tax 
■sic — {!>  Whether  or  not  the  right 
to  remove  land  which  has  been  sold 
for  taxes  is  attachable  is  of  course 
dependent  directly  upon  the  statute. 
Tn  Massachusetts  It  Is  held  that  this 
interest  Is  not,  under  the  statute,  at- 
tachable (Adams  V.  Mills.  126  Mass. 
378),  (2>  but  In  Tennessee  It  has 
been  held  that  It  might  be  reached 
by  an  attachment  in  chancery  (Hern- 
don  V.  Ptckard,  6  Lea  (Tenn.)  702). 

[h]  miglit  of  Mdraq^a  trom  ox- 
MMkn  Mds^Under  the  earlier  stat- 
utes of  Massachusetts  U  was  held  In 
one  case  that  a  debtor's  right  to  re- 
deem from  an  execution  sale  of  his 
pqalty  of  redemption  from  a  mort- 
iraKe  was  not  an  attachable  Interest. 
Kelly  V.  Beers,  12  Mass.  387.  But 
see  Rev.  St.  c  73  S  Gen.  St.  c 
103  I  E2. 

m   XonltaUs  Intwest  of  wlf*.— 

Under  Bev.  St.  I  6534.  providing  that 
an  order  of  attachment  shall  be  de- 
livered to  the  sherirr,  and  shall  re- 
qnire  him  to  attach  the  lands,  tene- 
ments, moneys,  etc..  of  defendant  In 
his  county  not  exempt,  and  S  6628, 
dlrectlnj?  that  the  sheriff  shall  exe- 
cute the  order  of  attachment  by  go- 
ing to  the  place  where  the  property 
ifl  and  declaring  that  he  attaches  It. 
ihf  equitable  Interest  acquired  by  a 
wife  on  account  of  payments  made 
by  her  on  a  mortgage  debt  of  herself 
and  husband  from  her  separate  means 
Is  not  subject  to. attachment,  as  the 
Interest  acquired  did  not  make  her 
the  owner  of  any  lands  or  tenements. 
Wanwr  v.  Tork,  36  Oh.  Clr.  Ct.  310. 


[JI  matnt*  not  amlle»U«  to  Un« 
h«u  la  «nut^-St  (1844)  p  Sll  o  107 

1  2,  authorising  the  special  attach- 
ment of  lands  fraudulently  conveyed 
and  standing  in  the  name  of  a  third 
person,  has  no  application  to  lands 
standing  In  the  name  of  a  third  per- 
son held  In  trust  for  the  debtor. 
Lyons  v.  Urvalones,  189  MaH.  434, 
75  NE  960. 

[k]  Statute  must  be  nOhsrsd  to, — 
The  statute  providing  for  such  at- 
tachments must  be  adhered  to,  and 
the  Interest  attached  as  an  equity 
and  not  as  corporeal  real  estate. 
Grover  v.  Fox.  30  Mich.  463. 

[1]  lUwrj  by  general  attaehmenU— 
Where  land  standing  in  the  name  of 
a  third  person  Is  attached  as  land 
held  in  trust  for  the  debtor,  within 
Rev.  L.  c  178  j  1,  providing  that  all 
lands  so  held  shall  be  subject  to 
execution  for  debts,  it  may  be  levied 
on  by  a  general  attachment.  Lyons 
V.  Urgalones,  189  Mass.  424,  76  NE 
950. 

47.  Shoemaker  v,  Harvey,  43  Nebr. 
75,  61  NW  109  [appr  and  dlst  Wester- 
velt  V.  Hagge,  61  Nebr.  647,  SS  NW 
852]:  Dworalc  V.  Moore.  25  Nebr,  735, 
41  NW  778:  Plske  V.  Parke,  77  App. 
Dlv.  422,  79  NTS  337  faff  39  Misc. 
157.  79  NTS  1381;  Macauley  v. 
Smith,  10  NTS  678  trev  on  other 
grounds  132  N.  T.  524,  30  NE  9971. 
Compare  Lee  v.  Hunter,  1  Paige  (N. 
T.)  <19. 

[aj  In  north  Carolina,  <1)  under 
the  act  of  1812,  an  equitable  Interest 
was  subject  to  attachment.  Hender- 
son V.  Hoke.  21  N.  C.  119.  (2)  But 
under  Revlsal  (1905)  if  767,  784.  an 
attachment  of  the  equitable  Interest 
of  a  nonresident  defendant  In  lands 
held  In  trust  Is  void.  Johnson  v, 
Whllden,  166  N.  C.  104,  81  SE  1057. 

[b]  In  Vsnnessse  (1)  an  attach- 
ment against  such  interest,  although 
provided  for  by  statute,  must  be  Is- 
sued from  a  court  of  equity  (Lane  v. 
Marshall,  1  Helsk.  30.  See  also 
Gaines  v,  N.ishville  Fourth  Nat, 
Bank.  (Ch.  A.)  52  SW  467),  (2)  and 
It  is  necessary  to  show  that  It  is  In- 
tended to  be  attached  as  an  equity, 
and  the  holder  of  the  legal  title  must 
be  made  a  party  (Blackburn  v, 
Clarke.  85  Tenn.  506,  3  SW  505;  Hlll- 
man  V.  Werner,  9  Helsk.  586;  Lane 
V.  Marshall.  1  Helsk.  30).  (3)  If 
Issued  by  a  court  of  law  It  could  not 
he  levied  upon  equitable  Interests. 
Blackburn  v.  Clarke,  85  Tenn.  606,  3 
RW  506;  Hlllman  v.  Werner,  supra; 
Lane  v.  Marshall,  supra. 

4B.  Piatt  V.  Oliver.  19  F.  Cas.  No. 
11.116.  2  McLean  267  Taff  3  How.  338, 
11  L.  ed.  6231. 

48.  V.  B. — Pratt  T.  Law,  9  Cranch 
466.  3  L.  ed.  791  (construing  Mary- 
land statute). 

Ala. — British.  ,etc..  Mortg.  Co.  v. 
Norton.  125  Ala.  522,  28  S  31;  Norton 
V.  British  American  Mortg,  Co..  113 
Ala.  110.  20  S  968. 

Ark. — Cox  V.  Harris.  64  Ark,  213, 

41  SW  426.  62  AmSR  187. 

Cal. — Godfrey  v.  Monroe,  101  Cal, 
224,  35  P  761. 

Conn. — Lyon  v,  Sandford,  5  Conn. 
544;  Franklin  v.  Gorham.  2  Day  142, 

2  AmD  86. 

Me. — Brown  v,  Allen,  92  Me.  378. 

42  A  793;  Mlllett  v.  Blake.  81  Me. 
531,  18  A  293,  295,  10  AmSR  27B; 
Kidder  v.  Orcutt,  40  Me.  589. 

Md. — Ford  V.  Phllpot,  5  Harr.  A  J. 
312. 

Mass. — Wlggln  v.  Haywood,  118 
Mass.  514;  Merrill  v.  Brown,  12  Pick. 
216;  Bacon  v.  Leonard.  4  Pick,  277; 
Cushlng  v.  Kurd.  4  Pick.  263,  16  AmD 
336;  B^elow  v.  WUlson.  1  Pick.  48$. 


N.  H.— Bryant  v.  Morrison,  44  N. 
H.  288:  Eastman  v.  Knight,  36  N.  H. 
551;  Klttredge  v.  Bellows.  4  N.  H. 

424* 

Tenn. — ^Templeton  v.  Mason,  107 
Tenn.  625,  66  SW  26. 

Vt. — Moore  v.  Quint,  44  Vt.  97; 
Chandler  v.  Dyer.  37  Vt.  846. 

[a]  A  right  to  Mdeem  a  moxtgag* 
of  an  aqoitabls  Intsisst  In  real  estate 
has  also  been  held  to  be  attachable. 
Thus,  where  a  mortgagor,  after  a 
sale  on  execution  of  his  equity  of  re- 
demption, executes  a  second  mort- 
gage on  the  land,  his  equity  of  re- 
demption under  the  second  mortgage 
ts  attachable.  Reed  v.  BIgelow,  6 
Pick.  (Mass.)  281. 

[b]  The  mortgage*  may  levy  on 
the  eqtiity  of  redemption  for  a  debt 
not  secured  by  the  mortgage.  Cush- 
lng V.  Kurd,  4  Pick.  (Masa)  263.  16 
AmD  335. 

[c]  An  Indorse*  of  th*  mortgmg« 
not*,  having  no  assignment  of  the 
mortgage,  may  attach  the  equity  of 
redemption  In  a  suit  on  the  note. 
Andrews  v.  Flske,  101  Mass.  422; 
Crane  v.  March,  4  Pick.  (Mass.)  131, 
16  AmD  329. 

[d]  Vha  statntmry  tight  of  z*- 
demptlon  Is  not  subject  to  a  lev^  of 
attachment  Central  Mln.,  etc.,  Co. 
V.  Stoven.  45  Ala.  694. 

re]  Whaof  th*  mortgaf**  la  zlcht- 
fnlly  In  possession  of  property  under 
a  valid  mortgage,  it  Is  not  subject 
to  be  levied  on  under  an  attachment, 
since  the  offlcer  cannot  take  posses- 
Blon  of  same;  but  the  proper  proced- 
ure of  a  creditor  Is  garnishment. 
Blue  Valley  Bank  v.  Clement,  (Nebr.) 
26  NW  583. 

[f1  Bxplntlon  of  t«rm  within- 
which  right  may  b*  szsrolaed. — ^Where 
property  is  sold  under  an  agreement 
providing  for  the  redemption  thereof, 
and  recorded  in  the  registry  in  fa- 
vor of  the  purchaser,  no  notice  of  at- 
tftchment  upon  the  right  of  redemp- 
tion against  the  vendor  may  be  en- 
tered In  the  registry  after  the  ex- 
piration of  the  redemption  period, 
even  though  the  marginal  note  show- 
ing the  consummation  of  the  sale 
shall  not  have  been  entered.  P6rez 
V.  Registrar,  14  Porto  Rico  699. 

50.  Ala. — Morris  T.  Barker,  82 
Ala.  272,  2  S  336. 

Cal. — McGurren  V.  Ctarrlty.  68  Cal. 
566,  9  P  839. 

Conn. — Pettns  T.  Ganlt,  8t  Conn. 
416,  71  A  509. 

Iowa. — Courtney  v.  Carr.  6  Iowa 
238 

Me. — Brown  v.  Bates,  66  Me.  620, 
92  AmD  613:  Thornton  v.  Wood.  42 
Me.  282;  McLaughlin  v.  Shepherd,  32 
Me.  143,  52  AmD  646;  Lincoln  v. 
White,  30  Me.  291;  Smith  v.  People's 
Bank,  24  Me.  186:  Bullard  v.  Hinck- 
ley, 6  Me.  272.  See  also  Fletcher  v. 
Tuttle,  97  Me.  491,  64  A  1110. 

Mans. — Marsh  v.  Austin,  1  Allen 
235;  Portland  Bank  v.  Hall,  13  Mass. 
207. 

Mich. — Columbia  Bank  v.  Jacobs,  10 
Mich.  349.  81  AmD  792. 
Vt.— Barrett  v.  Sargeant,  18  Vt. 

365. 

"The  Interest  of  a  mortgagee,  In 
real  estate  mortgaRPd  to  him  for  se- 
curity of  a  debt,  or  the  performance 
of  a  condition,  Is  not  liable  to  be 
levied  upon  for  the  debts  of  the 
mortgagee,  and  so  of  course  not  lia- 
ble to  attachment  on  mesne  process." 
Eaton  v.  Whiting,  3  Pick.  (Mass.) 
484,  4S8. 

[a]    An  assign**  of  th*  mortgsg** 

has  not  an  attachable  Interest  ui  the 
land.  Bullard  v.  Hinckley,  6  Me. 
273, 
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court,  and  do  not  expressly  affirm  the  nonliability  of 
his  interests  to  attachment  after  entry  bnt  before 
foreclosure  but  inasmuch  as  the  inconveniences 
and  difficnities  which  -would  result  from  the  at- 
tachment before  entry  would  still  prevail  in  ease 
of  attachment  after  entry  and  before  foreclosure,''' 
the  distinction,  if  ever  made,  does  not  rest  upon 
sound  legal  principles,  and  does  not,  it  is  believed, 
now  exist." 

370]  e.  Estate  hy  Outasy.  In  the  absence  of 
a  statute  rendering  it  exempt "  the  estate  of  a 
tenant  by  curtesy  initiate  is,'  tike  all  other  certain 
and  vested  legal  estates,  subject  to  attachment.'* 
[$  371]  f.  Unassigned  Dower.  At  common  law 
and  in  the  absence  of  statute  showing  a  different 
legislative  intent,  a  widow 's  interest  in  dower  which 
has  not  been  assigned  or  admeasured  is  subject  to 
attachment;'*  but  a  statute  providing  for  the  at- 
tachment of  any  interest  in  realty,  which  is  capable 
of  being  aliened  by  defendant,  whether  vested  or 

81.  Horria  v.  Barker.  82  Ala.  272, 
2  S  335;  Eaton  v.  Whftlnff.  S  Pick. 
(Mass.)  iSi.  Compare  Symes  v.  Hill, 
Quincy  (Mass.)  318  (from  which  It 
would  aeem  that  under  the  law  at 
that  time  the  title  became  absolute 
In  the  mortgagee  upon  breach  of  the 
condition). 

63.  Smith  V.  People's  Bank,  24  Me. 
1 85 ;  E&ton  V,  Whiting,  3  Pick. 
(Mass.)  484. 

58.  Brown  v.  Bates,  66  Me.  520,  92 
AmD  613;  Lincoln  v.  White,  80  Me. 
291;  Smith  v.  People's  Bank,  24  Me. 
186  (where  the  court  says  that  It 
does  not  appear  that  this  question 
had  at  that  time  ever  been  distinctly 
presented  for  adjudication). 

S4.  See  Sill  V.  White,  62  Conn.  430, 
2ft  A  396,  20  LRA  321  (holding  that 
an  estate  by  the  curtesy  was  exempt 
from  attachment  during  the  life  of 
any  of  the  children  except  for  cer- 
tain classes  of  debts). 

[a]  In  Xliod*  Island,  (1)  under 
Rev.  St  (1875)  c  136,  all  the  real 
estate  which  ts  the  property  of 
any  woman  before  marriage,  or 
which  may  become  her  property  after 
marriage.  Is  so  far  secured  to  her 
sole  and  separate  use  that  the  same, 
and  thA  rents,  profits,  and  Income 
thereof  la  not  liable  to  be  attached 
or  In  any  way  taken  for  the  debt  of 
her  husband  either  before  or  after 
her  death.  Greenwich  Nat.  Bank  v. 
Hall,  11  R.  I.  124.  (2)  So,  under 
Gen.  U  (1909)  c  246  Si  1,  8,  12,  an 
estate  of  tenancy  by  the  curtesy  In- 
itiate Is  not  attachable,  and  a  credi- 
tor who  attaches  It  and  purchases, 
the  interest  becoming  curtesy  con- 
summate, acquires  no  title.  Carroll 
V.  Sanford.  34  R.  I.  837.  83  A  855,  40 
L.RANS  1204,  AnnCasl914C  1183  and 
note, 

65.  Day  v.  Cochran,  24  Miss.  261; 
Lancaster  County  Bank  v.  Stauffer, 
10  Pa.  398;  Reyes  v.  Grey,  21  Philip- 
pine 7i. 

86.  Newman  v.  WUletts,  48  HI. 
534:  Nason  v.  Allen,  E  Me.  479.  See 
also  Fletcher  v.  TutUe,  97  Me.  491, 
64  A  1110. 

[a]  WlieM  the  oommon-law  dower 
of  a  Ufa  •state  Is  in  force,  the  great 
weight  of  authority  Is  to  the  effect 
that,  until  it  ts  assigned  or  set  apart 
to  the  dowress,  it  is  not  liable  to  at- 
tachment or  execution  in  a  suit  at 
law  by  the  creditor  of  the  widow,  and 
this  rule  was  not  changed  by  Iowa 
L.  (1862)  c  151  S  1.  Rausch  v.  Moore. 
48  Iowa  611.  30  AmR  412. 

[bl  Ths  «TMlttov  aniat  ZMort  to  a 
Mil  in  eQatty  to  euMect  such  Inter- 
est  to  his  claim.  HcMahon  v.  Gray, 
150  Mass.  289.  22  NE  923.  16  AmSR 
202,  6  LRA  748. 

87.  Latourette   v.    Latourette.  62 


not  vested,  has  been  held  to  ma^  aneh  interest  at- 
tachable."^ 

372]   D.  Remaindera,  BertaicmB.  and  the  Uks. 

A  vested  remainder  is  such  an  interest  as  ia  sub- 
ject to  attachment;'*  but  contingent  remainders  or 
other  uncertain  and  contingent  interests  cannot  be 
attached."'  It  has  been  held  that  a  reveraionaij 
interest  in  land  is  attachable.'" 

[i  373]  £.  Interest  of  Hein  or  Distribvtess. 
The  interest  of  heirs  or  distributees  in  the  prop- 
erty descended  is  attachable,"  and  where  there  are 
several  heirs,  the  undivided  interest  of  one  of  them 
may  be  attached,^'  and  the  attachment  cannot  be 
defeated  by  any  partition  among  them,  or  any  as- 
signment of  the  debtor's  share  to  the  other  heirs.** 

[$  374]  F,  Interest  of  Devisees  or  Legatees.** 
Although  the  question  is  dependent  upon  statute,  and 
the  authorities  are  not  uniform,  the  more  general 
rule  appears  to  be  that  the  interest  of  a  devisee 
or  legatee,  when  vested,**  is  subject  to  attaebment,** 


App.  X>lv.  192,  66  NTS  8  (holding 
that,  under  Code  Civ.  Proc.  i  645,  a 
widow's  dower  Interest  In  the  lands 


of  her  deceased  huaband  la  subject 
to  attachment  at  the  ault  of  one  of 
her  creditors  pending  an  action  for 
partition,  and  before  assignment 
thereof  to  her). 

58.  Emst  V.  Northern  Bank.  49 
SW  833,  20  KyL  1334;  Armlger  v. 
R«^Uz.  91  Md.  334.  O  A  990.  See  also 
Hewitt  v.  Durant.  78  Uieh.  188,  44 
NW  318. 

"It  seems  to  us.  therefore,  that  a 
vested  remainder  In  real  or  personal 
estate  Is  property.  In  the  sense  of  the 
statute,  and  subject  to  be  attached 
in  chancery  for  the  payment  of 
debts,"  Lockwood  v.  Nye,  2  Swan 
(Tenn.)  615,  518,  58  AmO  73. 

[a]  ninatraUon. — Under  a  will  de- 
vising the  entire  income  of  testator's 
estate  to  his  wife  for  life,  and  at  her 
death,  the  estate  to  be  divided  among 
testator's  children,  the  Issue  of  any 
deceased  child  to  receive  the'  portion 
such  child  would  have  received,  if 
living,  the  children  took  a  vested  es- 
tate, subject  to  attachment  for  their 
debts,  the  Judgment  creating  a  Hen 
which  may  be  enforced  at  the  time  of 
distribution.  Ernst  v.  Northern 
Bank,  49  SW  333,  20  KyL  1334, 

[b]  Interest  Inoapatd*  of  ap- 
pralBMnent. — Where  a  testator  de- 
vised land  to  his  wife  for  life,  and 
after  her  death  to  be  divided  be- 
tween two  sona  or  their  Issue.  It  was 
held  that  during  the  life  of  the  wife 
the  estate  of  one  of  the  sons,  being 
incapable  of  appraisement  at  Its  true 
value  by  appraisers,  as  required  by 
Gen.  St.  S  1182  was  not  subject  to 
attachment  under  Gen.  SL  (1882)  ! 
1193,  providing  that  "the  estate  of  the 
defendant,  both  real  and  personal" 
shall  be  subject  to  attachment.  Smith 
v.  Gilbert.  71  Conn.  149,  154,  41  A 
284,  71  AmSR  163. 

69.  Smith  V.  Gilbert,  71  Conn.  149. 
41  A  284,  71  AmSR  163;  Young  v. 
Young,  89  Va.  675,  17  SE  470,  23  LRA 
642  and  note;  Boyer  v.  Roblson,  43 
Wash.  97,  86  P  385.  See  also  Kendall 
V.  GIbbs.  5  R.  I.  525. 

[ai  lUastratlons. —  (1)  Where  a 
testator  gave,  by  his  will  his  whole 
estate,  consisting  of  lands  and  ne- 
groes, to  his  wife  during  her  life, 
and  after  her  death  to  his  four  sons, 
to  be  sold  and  divided  among  them 
after  paying  his  debts  and  funeral 
expenses.  It  was  held  that  the  Inter- 
est of  the  sons  could  not  be  attached. 
McLeran  v.  McKethan,  42  N.  C.  70. 
(2>  Where  an  estate  was  left  to  the 
testator's  wife,  to  be  used  In  the  edu- 
cation and  support  of  several  chil- 
dren. It  was  held  that  the  Interest  of 
the  children,  or  one  of  them,  was 
too  contingent  and  uncertain  to  be 
attached,  as  it  was  not  fixed  or 
susceptible  of  being  ascertained. 
Sturm  V.  White,  8  Baxt.  (Tenn.) 
197. 

60.   Moore  v.  Richardson,  87  Me. 


4S8.    But  see  LePrlnce  v.  GuUlemot. 

18  S.  C.  Eq.  187. 

61.  McMechfin  v.  Griffing,  9  I^ck. 
(Mass.)  637;  Procter  v.  Newhall,  17 
Mass.  81. 

[a]  iBoonu  of  fond  IwU  la  truL 
— Under  the  Attachment  Act  (P.  L. 
11901]  p  159  S  6),  which  provldea 
that  a  legacy  or  distributive  share  of 
an  estate  In  the  hands  of  an  execu- 
tor, administrator,  or  trustee  may  be 
attached  In  an  action  against  the 
legatee  or  next  of  kin  for  his  debt, 
the  Income  of  a  fund  held  by  trus- 
tees under  a  will  which  Income  Is 
directed  to  be  paid  to  a  debtor  abso- 
lutely. Is  attachable.  Baumann  v. 
Ballantlne,  78  N.  J.   L.   91,   88  A 

tb]  Intarsst  of  wUow  slaetlBr 
ohUd'a  share. — Where  a  widow.  In 
lieu  of  her  dower  Interest  In  one- 
third  part  of  the  lands  of  which  her 
husband  died  seized,  elects  to  take 
absolutely  a  child's  share  In  such 
lands,  as  prescribed  by  Wagner  SI. 
p  640  !  11,  she  thereby  becomes 
seized  of  an  undivided  Interest  in 
such  lands  equal  to  a  child's  share 
In  the  same,  which  can  be  attached 
in  a  suit  against  her.  Wtrley  v. 
Beauchamp,  61  Mo.  544. 
^^[c]  A  1ivaband*a  intnmt  (1)  In 
the  property  of  his  deceased  wife  is 
attachable.  Glttinga  v.  Russel,  114 
App,  Dlv.  405,  407,  99  NTS  1064  [alT 
49  Misc.  432,  99  NYS  863.  and  aff 
187  N.  T.  6S8  mem,  80  NE  1110  mem] 
(where  It  Is  said:  "While  It  may 
have  been  within  the  reach  of  the 
creditors  and  subject  to  debts  of  the 
decedent,  the  right  to  his  deceased 
wife's  personal  property  was  In  the 
defendant."  It  was  held  In  this  ease, 
however,  that  an  effective  levy  was 
not  made).  (2)  Gen.  L.  (1896)  c  Sll 
S  9,  gives  the  husband  the  right  to 
administer  upon  the  wife's  Intestate 
estate,  and  to  take  to  himself  the 
surplus  after  the  payment  of  debts: 
but  until  he  has  reduced  her  choses 
in  action  to  possession  by  suit  as 
administrator  they  are  not  his  In 
such  a  way  as  to  be  the  sub]«ct  of 
attachment  In  a  suit  against  falm. 
Providence  County  Sav.  Bank  Vad- 
nais,  26  R.  T.  122,  58  A  454. 

sa.  Mc(^ellan  v.  Solomon,  2S  Fla, 
437,  2  S  835.  II  AmSR  381;  McMech- 
an  v.  Grifflng,  9  Pick.  (Mass.)  587; 
Procter  v.  Newhall.  17  Mass.  81. 

63.  McMechan  v.  Orlfnng.  9  Pick. 
(Mass.)  537;  Procter  v,  Newhall.  17 
Mass,  81. 

64.  M.B  to  mnalndsM  or  Mvanloi^ 
arjr  Intsrssts  see  supra  I  872. 

66.  Uncertain  or  oonttaffut  Mr^ 
•sts  see  supra  S  872. 

66.  Aln. — Tatum  Commvrdal 
Bank,  etc.,  Co.,  185  Ala.  249,  64  S 
661. 

Ark.— Taylor  v.  Bacon,  101  Arte.  9T, 
142  SW  1128. 


f^T  liilw  <ws— I  dar^opBMBta  and  ohangea  in  Uia  law  aw  ovwulative  Annotatlona,  aam«  tills,  paire  and  note  nombw. 
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alUumgli  tbe  property  is  still  in  the  hands  of  the 
exeentor  or  administrator  of  tbe  testator  for  the 
payment  of  debts.** 

[(  376]  6.  Property  Fnradnlently  Oonveyed.  In- 
asmneh  as  a  eonveyance  of  property  with  intent 
to  defnnd  one's  creditors  may  be  treated  as  a 
nnllil^  by  them,*"  it  follows  that  property  which 
has  been  thus  conveyed  may  be  attached  as  the 


property  of  the  grantor  by  his  cnditors  the  same 
as  if  no  conveyance  had  been  made.*'  To  sustain 
his  attachment,  however,  tbe  creditor  mast  show 
fraud  upon  the  part  of  the  transferee/**  or  that 
the  deed  to  him  was  without  consideration  and 
wholly  voluntary,*^  and  the  mere  fact  that  a  sale 
was  Ul^al,  beeanse  in  violation  of  some  statutory 
prohibition,  does  not  show  that  it  is  fraudulent  as 


Kan. — ^Ward  V.  B«iuier,  89  E^n.  S69, 
1«  P  609. 

Ky. — Ernst  v.  Northern  Bank,  48 
SW  13S,  20  KfL.  1334. 

N.  Y. — Dunn  v.  Arkenbureh.  48 
App.  Dlv.  618,  OS  NTS  861.  Si  NY 
CItPtoc  e?  (aff  166  N.  Y.  669  mem, 
59  NE  1122  mem  (rearg  den  166  N. 
T.  600  mem.  59  NB  1122  mem)]. 
Pa.— Roth'B  App.,  94  Pa.  186. 
Ont. — Stuart  v.  Gough,  16  Ont,  66. 
"It  was  decided  In  Barnes  v.  Treat, 
7  Mass.  271,  that  an  executor  could 
not  be  charged  as  the  trustee  of  one 
to  whom  a  pecuniary  legacy  was  be- 
queathed by  the  will  of  the  testator. 
But  the  law  has  since  been  changed, 
and  a  legacy  due  from  an  executor  or 
administrator  may  now  be  attached 
bjr  truatee  proceaa.  R.  3..  c.  86,  |  St, 
And  the  oiuy  question  to  be  decided 
in  this  case  Is  whether  It  can  be  done 
under  the  old  form  of  writ,  which 
avers  that  the  supposed  trustee  has 
in  his  hands  'goods,  effects,  and  cred- 
It**  of  the  principal  defendant,  but 
makes  no  mention  of  the  legacy  as 
■uch.  We  think  It  can.  It  is  true 
that  In  the  case  above  cited  the  court 
expressed  the  opinion  that  legacies 
could  not  be  regarded  as  goods,  ef- 
fects, or  credits.  But  when  the  leg- 
islature afterwards  declared  that 
1ei;acles  might  be  attached  by  trus- 
tee process,  and  yet  made  no  men- 
tion of  any  change  In  the  form  of 
the  writ,  we'  think  It  was  equivalent 
to  a  legislative  declaration  that  leg- 
acies should  be  regarded  as  Included 
In  one  of  those  terms.  And  certainly 
U  would  be  no  very  great  stretch  of 
the  meaning  of  the  word  'effects'  to 
hold  that  it  Includes  a  pecuniary 
legacy.  It  Is  certain  that  In  many  of 
the  sections  of  the  chapter  on  trus- 
tee process,  the  word  'effects.'  or  the 
word  'credits,'  must  be  construed  as 
including  legacies,  or  an  executor,  or 
idmlntstrator.  when  summoned  as  a 
trustee,  will  be  deprived  of  very  Im- 
I>ortant  rights  to  which  others  are 
enUUed.  So  will  the  plaintiff  In  the 
nit  8m  Si  2S,  iC  64.  6T.  73,  76. 
And  we  think  the  worda  'effects  and 
credits.*  as  used  In  our  trustee  writs, 
ve  soactent.  under  our  atatute.  to 
aQthorlie  the  attachment  of  a  leg- 
acjr  In  the  hands  of  the  trustee." 
Cammlngs  v.  Oarvln,  65  Me.  801. 

(a]  Zm  Hew  Jersey  It  was  held  In 
an  early  case  that  a  legacy  charged 
upon  real  estate  might  be  attached  fn 
the  hands  of  the  devisee  of  the  real 
estate  for  a  debt  of  the  legatee,  but  a 
mere  personal  legacy  was  not  attach- 
able. Taylor  T.  Woodward,  9  N.  J.  L. 
IIS.  See  also  Thorn  v.  Wright,  9  N. 
J.  U  115  note. 

97.  Taylor  v.  Bacon,  102  Ark.  97, 
M!  SW  1128.  But  compare  Brownlee 
V.  Shlngler,  29  8.  C.  L.  B20  note 
(holding  that,  construing  the  act  of 
1744,  under  which  the  moneys,  goods, 
chattels,  debts,  and  books  of  account 
of  an  absent  debtor  might  be  at- 
tached, and  the  act  of  1783  whereby 
lands,  leasehold  estates,  and  chattels 
real  were  also  made  liable,  with  ref- 
erence to  the  custom  of  X<ondon,  a 
legacy  In  the  hands  of  an  executor  Is 
not  embraced  in  the  words  used  de- 
■crfblnK  tbe  things  which  may  be  at- 
tached). 

[al    XAsd  ooovpied  for  benefit  of 

istali. — If  a  sole  devisee  of  a  farm 
Is  appointed  one  of  the  executors  of 
the  will  of  his  devisor,  the  execu- 
tors, with  the  assent  of  the  devisee, 
may  occupy  the  farm  for  the  benefit 
of  tbe  estate,  and,  wbUe  It  la  so  oc- 


cupied, the  products  of  tbe  farm 
cannot  be  taken  on  attachment  as 
the  property  of  the  devisee.  Brig- 
ham  V.  EAwell.  146  Mass.  680.  14  NB 

780. 

es.  See  generally  Fraudulent  Con- 
veyances [20  Cyc  323]. 

Tot  attsohment  by  gmmlabes  or 
tmsteo  process  of  aotes,  judgmsnts, 
or  other  properlar  fnndiuoBttr  «ob- 
veyed  see  Oarnlsnment  [20  Cvc  !t69]. 

es.  U.  S. — Thompson  v.  Baker,  141 
U.  8.  648.  12  set  89,  36  U  ed.  889. 

Ark. — Blass  v.  Anderson,  6T  Ark. 
483,  23  SW  94. 

Conn. — ^Bishop  V.  Warner.  19  Conn. 
460. 

Fla. — McClellan  t.  Solomon,  29 
Fla.  437,  3  S  826.  11  AmSR  181. 

Oa. — Haralson  v.  Newton,  68  Oa. 
168. 

nt— Pease  v.  Frank.  S63  ni.  600, 
106  NB  299:  Bostwlck  v.  Blake,  146 
111.  86.  84  NB  88;  HoKlnney  v.  Farm- 
ers' Nat.  Bank,  104  III.  180;  Getsler 
v.  SaronI,  18  III.  511. 

Ind.— Quarl  v.  Abbett,  102  Ind.  283, 
1  NE}  470,  62  AmR  662;  Johnston  v. 
Field,  62  Ind.  377. 

,  Iowa. — Jordan  v.  Criekett.  128  Iowa 
576.  99  NW  163. 

Ky. — Carter  v.  Carpenter,  7  Bush 
257;  EHshman  v.  Davidson,  19  KyL. 
139,  39  SW  616;  Ooldnamer  v.  Robin- 
son. 11  KyL  630. 

La. — Meeker  v.  Hayti,  18  La.  19. 

Me. — ^Wlse  v.  Tripp,  18  Me.  9. 

Mass. — D'Arcy  v.  Mooshkln.  188 
Mass.  882.  67  NE3  339:  Sheldon  v. 
Root,  16  Pick.  567,  28  AmD  266;  Pratt 
V.  Wheeler,  6  Gray  620.  See  Lyons 
V.  Urgalones,  189  Mass.  424.  75  NE 
950;  Dunbar  v.  Kelly.  189  Mass.  390, 
76  NE  740. 

Mich.  — Archer  v.  Laldlaw,  129 
Mich.  198,  88  NW  466;  Nugent  v. 
Ooldsmlth,  69  Mich.  698,  26  NW  778. 

Minn.— Arper  T.  Base.  9  Minn.  108. 

Mo.— Hall  V.  Gtoodnlght,  138  Mo. 
576.  37  SW  916;  KurU  v.  Lewis 
Volght,  etc..  Co.,  86  Mo.  A.  649. 

Nebr.  — 1  Westervelt  v.  Hagge.  61 
Nebr.  647.  86  NW  862;  Columbus 
First  Nat.  Bank  v.  HoUerIn,  81  Nebr. 
668.  48  NW  898:  Keene  Sallen- 
haeh.  IB  Nebr.  200.  18  NW  76;  Well 
V.  LdAklns,  8  Nebr.  884. 

N.  H. — ^Putnam  v.  Osgood,  61  N. 
H.  192:  Angler  v.  Ash,  26  N.  H.  99. 

N.  J.—Wllliams  V.  Mlchenor,  11 
N.  J.  Eq.  620. 

N.  Y.— Hess  V.  Hess,  117  N.  T. 
306.  22  NB  956;  RInohey  v.  Stryker, 
28  N.  T.  46,  26  HowPr  75,  84  AmD 
324;  Hall  v.  Strvker.  27  N.  Y.  696; 
Sterrett  v.  Buffalo  Third  Nat.  Bank, 
46  Hun  22,  10  NYR  818,  27  NYWkly 
Pig  616  [aff  122  N.  T.  659  mem,  26 
NE  913,  3  Siiv.  A.  136];  Bates  v. 
Plonsky.  28  Hun  112,  2  NYCIvProc 
389,  64  HowPr  232;  Campbell  T. 
Erie  R.  Co.,  46  Barb.  540. 

N.  C. — Spence  v.  Yellowly,  4  N.  C. 
651. 

Pa.— Heath  v.  Page,  63  Pa.  108,  8 
AmR  638. 

Tex. — ^UcCamant  v.  Batsell,  69  Tex. 
863. 

[a]  Praadnlent  oOBTeyaaoe  may 
be  sbowB  by  ofioer. — The  sheriff  may 
Justify  his  attachment  of  the  prop- 
erty of  defendant  named  In  his  pre- 
cept, which  has  been  conveyed  to  a 
thlra  party,  by  showing  that  such 
conveyance  Was  fraudulent  against 
creditors.  Hall  v.  Stryker,  27  N.  Y. 
696. 

[b]  Otreumstanoes  sot  amonnttaf 
to  retsBtloa  of  setval  possssslsa  br 
vendor. — Where  property  of  whole- 


sale fruit  dealers  was  transferred  to 
a  creditor  by  an  unrecorded  written 
Instrument,  and  It  was  agreed  that 
the  property  should  be  placed  In  the 
custody  of  the  creditor's  agent,  who 
received  the  keys  of  the  building, 
loaded  the  wagons  with  the  fruit, 
and  removed  that  portion  of  the  prop- 
erty, and  while  he  was  thus  absent 
employees  of  the  debtors,  who  had 
keys,  and  were  Ignorant  of  the  trans- 
fer of  the  property,  opened  up  the 
place  of  business,  after  which  the 
sheriff  levied  an  attachment  on  the 
remaining  property  at  the  suit  of  an- 
other creditor.  It  was  held  that  there 
was  no  such  retention  of  actual  pos- 
session by  the  debtors  as  would  sus- 
tain the  attachment,  under  Code  I 
2906,  providing  that  a  vendor's  re- 
tention of  actual  possession,  without 
recording  the  Instrument  evidencing 
a  sale,  renders  the  transaction  In- 
valid as  to  a  subsequent  attachment. 
Peycke  v.  Haien,  119  Iowa  641.  98 
NW  568. 

[c1  Ofleer  nnurt  take  aotnal  pos- 
■•saloB. — It  has  been  held  essential 
that  the  ofllcer  take  the  property  Into 
his  actual  possession,  and,  therefore. 
If  the  debtor  has  at  the  time  only 
an  equity  In  the  property  which  can- 
not be  reached  by  tbe  attachment,  the 
sheriff  cannot  assail  the  transfer  as 
fraudulent.  Anthony  v.  Wood.  96  N. 
Y.  180,  6  NYCivProc  164,  14  AbbN 
Cas  388,  67  HowPr  424  [rev  29  Hun 
2391. 

[d]  A  general  attaohueat  of  all 
of  a  debtor's  Interest  In  any  real  es- 
tate (1>  in  the  county  will  hold  the 
real  estate  fraudulently  conveyed  by 
the  debtor.  Pratt  v.  Wheeler,  6  Gray 
(Mass.)  620.  (2)  A  special  attach- 
ment of  lands  fraudulently  conveyed 
and  standing  in  the  name  of  a  third 
person  Is  authorized  by  the  Massa- 
chusetts statute.  Lyons  v.  Urgalones, 
189  Mass.  424,  75  NE  960. 

[e]  A  pBrduuwr  of  ths  land 
dente  lite  wilt  take  It  subject  to  the 
attachment  lien.    Thomitson  v.  Ba- 
ker, 141  U.  a  648,  18  set  89,  86  L. 
ed.  889. 

[f]  MqMleaumtal  pmnssflliif  to 
set  aside  naasfer^In  Iowa,  while 
the  right  to  attach  fraudulently  con- 
veyed property  Is  not  denied.  It  seems 
to  t>e  necessary  to  the  completion  of 
the  Hen  that  the  levy  shall  be  fol- 
lowed by  a  supplemental  proceeding 
to  set  aside  the  transfer.  Ware  v. 
Delabaye,  95  Iowa  667,  64  NW  640; 
Boggs  v.  Douglass,  89  Iowa  160,  66 
NW  412. 

70.  Johnston  v.  Field.  62  Ind.  877; 
Mansfleld  v.  Dyer,  131  Mass.  200; 
Buckeye  Nat.  Bank  v.  Huff.  114  Va.  1, 
76  SB  769. 

[al  The  fact  that  the  pnrohasei 
paid  full  value  for  the  goods  will  not 
preclude  an  attachment  where  he 
knew  the  transaction  to  be  In  fraud 
of  creditors,  nor  will  the  fact  that 
the  vendor  had  assigned  the  note 
whlfih  he  received  for  the  price  of  the 
goods  to  a  holder  of  a  valid  demand 
against  him  preclude  an  attachment 
at  the  Instance  of  other  creditors, 
KurU  V.  Lewis  Votffht,  etc.  Co.,  86 
Mo.  A.  649. 

n*  Hansfleld  v.  Dyer,  181  Mass. 
200;  HcFadden  v.  Innes,  60  Misc. 
648,  112  NYS.912.  See  also  Nefl  v. 
Tenney,  42  Me,  822  (where,  although 
It  was  agreed  that  there  was  no  ac- 
tual fraud  on  the  part  of  the  grantee. 
It  seems  that  the  transfer  was  msde 
without  proper  consideration,  and  it 
was  held  that  the  property  was  sub- 
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to  creditors.'f^  It  has  been  held  that  the  liability 
to  attachment  is  confined  to  the  specific  property 
conveyed,  and  that,  if  the  fraudulent  assignee  con- 
verts it  into  money  or  otherwise  changes  its  identity, 
the  proceeds  held  by  him  would  not  be  attach- 
able,'^ nor  can  the  property  be  attached  if  it  has 
been  conveyed  by  the  fraudulent  assignee  to  an  inno- 
cent third  person  for  a  valuable  consideration.'* 

[$  376]  H.  Properly  Held  as  Tnutee.  Where  a 
defendant  holds  the  title  to  property  merely  as  a 
trustee,  it  is  not  subject  to  attachment  lor  bis 
debts,'"  notwithstanding  the  fact  that  the  attaching 
creditor  bad  no  notice  o£  the  trust  prior  to  his 
attachment.'^ 

[$  377 j  L  Property  or  Interest  Held  under  Con- 
tract— ^1.  In  GeneraL    In  determinii^  whether  or 


not  a  contractual  interest  relative  to  property  is  oF 
sucb  nature  as  to  be  attachable  each  case  most  be 
governed  by  its  own  facts.  It  would  seem,  however, 
that  when  a  debtor's  pecuniary  interest  in  property 
is  dependent  upon  a  mere  contingency  "  it  is  not 
attachable,  and  this  is  apparently  true  even  thougfa 
the  debtor  is  entitled  to  defend  his  possession 
against  a  wrongdoer  or  intruder.'^  But  a  xeatei 
and  certain  interest  under  a  contract  is  attachable." 

A  vendee  under  a  conditional  sale  has  no  at- 
tachable interest  in  the  goods. 

The  asnured'B  interest  in  an  immatnred  policy  of 
life  insurance  is  not  such  as  can  be  reached  by  at- 
tachment,**'  unless  the  policy  has,  at  the  time  the 
attachment  is  issued,  a  cash  surrender  value,  in 
which  case  it  may  be  reached." 


Ject  to  attachment  by  the  creditor). 

73.  Blass  V.  Anderson,  67  Ark.  483. 
22  SW  94. 

[a]    TloUtlon  of  Insolvant  law.^ 

An  attaching  creditor  cannot  avoid  a 
snle  and  delivery  of  property  simply 
on  the  ground  that  ft  1b  made  with 
the  Intent  to  prefer  another  creditor. 
In  violation  of  a  provision  of  the 
Insolvency  law,  and  the  provisions 
of  the  Insolvent  law  for  tne  avoid- 
ance of  sates,  transfers,  and  attach- 
ments which  may  operate  as  a  pref- 
erence are  desiicned  exclusively  for 
the  benefit  of  those  who  come  in  un- 
der the  assignee  to  obtain  an  equal 
share  of  the  property  of  the  Insol- 
vent In  the  mode  provided  by  law, 
and  cannot  be  Invoked  in  aid  of  a 
person  who  stands  only  In  the  posi- 
tion of  a  creditor  endeavoring  to  se- 
cure hlfl  whole  debt  by  means  of  an 
attachment.  Gardner  v,  L.ane,  9  Al- 
len (Mass.)  492.  8S  AmD  779. 

78.  Lawrence  v.  Bank  of  Repub- 
lic, 35  N.  T.  820,  31  HowPr  502;  Lan- 
nlng  V.  Streeter,  57  Barb.  (N.  T.) 
33;  Campbell  v.  Erie  R.  Co.,  4G  Barb. 
(N.  T.)  640;  Matter  of  Foley,  10  Daly 
(N.  T.)  4;  Matter  of  True,  i  AbbN 
Cas  (N.  T.)  90;  Matter  of  Preel,  55 
HowPr  (N.  T.)  3R6.  Compare  Flake 
V.  Day,  22  Ala.  132  (holding  that  such 
proceeds  may  be  reached  by  an  at- 
tachment in  chancery,  which  Is  In 
effect,  however,  a  proceeding  by  gar- 
nishment ) .  Con  t  ra  Heath  v.  Page, 
63  Pa.  108,  3  AmR  533. 

74.  Heath  v.  Page,  63  Pa.  108.  3 
AmR  633. 

[a]  Evldeiio*  of  fraud  In  pnreliM- 
•r. — The  mere  fact  that  a  purchaser 
from  a  fraudulent  vendee  takes  hia 
title  by  quitclaim  deed  is  not  conclu- 
sive evidence  that  he  la  not  a  pur- 
chaser In  good  faith  and  without  no- 
tice of  the  fraud.  Mansfield  v.  Dyer, 
131  Mass.  200. 

[bl  Whkt  eoBBtttntM  snfiolant 
oonsUsntloB.— Where  a  party  bad 
conveyed  property  In  fraud  of  his 
creditors  and  plaintlfT  had  twught  It 
of  the  assignee,  and  verbally  af^reed 
to  pay  for  it  at  certain  rates  In  his 
notes  on  time,  it  was  held  that,  be- 
fore making  any  payment  or  giving 
the  notes,  the  verbal  promise  to  pay 
was  not  sufficient  to  protect  the  title 
of  the  purchaser  a^inst  the  attach- 
ment.   Dixon  V.  Hill.  B  Mich.  404. 

[c]  What  Gonstltntes  notlos  to 
poTotaaser.— In  an  attachment  of  land 
held  by  a  fraudulent  Rrantee,  it  would 
seem  to  be  necessary.  If  the  attach- 
ment is  to  operate  as  a  notice  to  any 
purchaser  from  the  assignee,  that 
the  premises  in  the  attachment  re- 
turn be  particularly  described,  or  de- 
scribed to  such  an  extent  and  in  such 
a  way  that  an  inspection  of  the  re^ 
turn  would  show  an  intention  to  at- 
tach the  particular  premises.  There- 
fore, a  general  attachment  of  all  a 
debtor's  Interest  In  a  town  does  not 
hold  land  fraudulently  conveyed  by 
the  debtor  by  a  deed  recorded  before 
the  attachment,  and  conveyed  by  a 
fraudulent  grantee  after  the  attach- 
ment to  an  innocent  purchaser  for 


value.  Ashland  Sav.  Bank  v.  Mead, 
63  N.  H.  435. 

76.  atobart  v.  Axford,  9  Man.  18; 
Ex  p.  Black.  34  N.  B.  638  (no  order 
against  Income  of  third  person  unless 
actual  funds  are  In  hand).  Compare 
Waterman  v.  Buckingham,  79  Conn, 
286,  64  A  212;  Rodgers  v.  Hendsley, 
2  La.  597;  Davis  v.  Taylor.  4  Mart. 
N.  S.  (La.)  134:  Lyons  v.  Urgalones, 
1R9  Mass.  424,  75  NE  950:  Hussey  v. 
Arnold,  185  Mass.  202,  70  NE  87; 
Dow  v.  Sayward.  14  N.  H.  9;  Breniser 
V.  Supreme  Council  R.  A.,  141  N.  C. 
409,  53  SE  836,  6  LRANS  235;  Gild- 
den,  etc..  Varnish  Co.  v.  Joy,  8  Oh. 
CIr.  Ct.  167.  4  Oh.  Clr.  Dee.  323; 
Carney  v.  Emmons,  9  Wis.  114  (In 
which  case  It  Is  not  clear  whether 
the  trustee  had  more  than  the  bare 
legal  estate  or  not,  but  where  the 
court  held  that  this  Interest,  what- 
ever It  was.  was  taken  by  the  credi- 
tor, and  that  it  could  not  be  affected 
by  a  suit  by  the  beneficiary  against 
such  trustee  filed  after  the  execution 
sale,  where  neither  the  attaching 
creditor  nor  the  purchaser  were  nuide 
parties). 

[a]  In  an  actton  to  ooupel  a  trna- 
tee  to  aooonnt  and  pay  over  the  sum 
found  due  and  to  convey  to  plaintifTs 
the  trust  estate,  an  attachment  will 
not  lie.  Thorlngton  V.  Merrick,  101 
N.  T.  5,  S  NE  794. 

7e.  See  Guthrie  v.  Walte,  129  Mo. 
A.  687.  107  SW  1110.  Compare  Por- 
ter v.  Rutland  Bank,  19  Vt.  410  (from 
which  it  seems  that  if  the  attaching 
creditors  are  bona  fide  and  without 
notice  of  the  trust,  the  attachment 
will  hold). 

[a]  B^vtty  wUl  enjoin  an  attMh- 
nient  (1)  In  such  case  (Houghton  v. 
Davenport,  74  Me.  590),  (2)  or,  where 
the  trustee  was  In  equity  bound  to 
convey  the  property  to  the  cestui  que 
trust,  will  decree  a  conveyance  to  the 
latter  from  the  levying  creditor  (Hart 
v.  Farmers',  etc..  Bank.  33  Vt.  252). 

[b]  In  IMMChnsetts  the  rule  In 
otherwise  under  the  statute.  Mc- 
Dermott  v.  Hayes,  197  Fed.  129,  116 
CCA  563. 

7T.  See  Dlekerman  Ray,  66  Vt. 
66. 

[a]    Tliis  nla  has  bssa  astflMI  to 

(1)  the  interest  of  an  agent  to  «ell, 

.who  Is  to  have  as  bis  commission  all 
the  property  which  he  sells  for  above 
specified  prices  (Vose  v.  Stlckney,  8 
Minn.  75:  Cable  Co.  v.  Mathers,  72 
W.  Va.  807,  79  SE  1079).  (2)  and  the 
Interest  of  one  whose  compensation 
Is  to  be  a  certain  per  cent  of  the 
profits  of  the  business  (Blanchard  v, 
Coolidge,  22  Pick.  (Mass.)  151).  (3) 
So  also,  where  A,  having  purchased 
certain  standing  timber,  contracted 
with  B  to  cut  It  Into  cord  wood  and 
deliver  It  at  a  certain  place  by  a  cer- 
tain time,  for  which  A  was  to  pay  a 
certain  price  per  cord,  three  fourths 
of  the  payment  thereof  as  fast  as  de- 
livered and  the  balance  when  all  de- 
livered, it  being  also  agreed  that  If 
payment  was  not  made  on  delivery 
or  within  ten  days  thereafter  B  was 
to  be  the  owner  of  the  wood,  and  fur- 


ther that  he  should  have  a  lien  upon 
It  for  his  pay,  and  after  B  had  cui 
the  wood  it  was  attached  as  his  prop- 
erty, and  none  of  it  was  delivered  as 
stipulated  In  the  contract,  it  vas 
held  that  the  wood  could  not  be  heU 
on  such  attachment.  Hllger  v.  Ed- 
ward. 6  Ncv.  84. 

[b]  Inter* at  under  bnUdlng  coi- 
tract.— A  contractor  who  erects  a 
building  on  the  land  of  another  under 
an  agreement  that  payments  shall  be 
made  as  the  work  progresses  and, 
after  the  work  has  been  partly  com- 
pleted and  some  of  the  payments 
made,  abandons  his  work,  has  no  In- 
terest in  the  building  attachable  at 
the  instance  of  his  creditors  who 
furnished  the  materials  therefor. 
Sleeper  v.  Emery,  59  N.  H.  874.  S« 
also  Burnett  v.  Riker.  13  NYCIvProc 
338. 

78.  Vose  V.  Stlckney,  8  Minn.  T&. 
See  also  Howe  v.  Keeler,  27  Conn. 
638  (holding  that,  under  the  provls- 
Ions  of  a  contract  whereby  a  party 
was  to  take  posseaslon  of  and  run  a 
corooratlon's  factory,  at  the  latter'." 
risk  and  expense  until  a  debt  whs 
paid,  the  possession  of  the  panv 
was  coupled  with  such  an  interesi 
that  the  factory  was  not  attachable 
by  a  creditor  of  the  corporation,  ex- 
cept upon  a  payment  of  the  claims 
for  the  payment  of  which  the  fac- 
tory was  being  operated). 

79.  See  Sims  v.  Jones,  54  Nebr. 
769.  76  NW  150.  69  AmSR  749. 

[a]  niostratlons. — Where  a  land- 
lord Is  to  receive  as  rent  a  certain 
share  of  the  crops  to  be  raised  on 
the  land,  his  Interest  In  the  growine 
crops  Is  leviable.  81ms  v.  Jonea  ^* 
Nebr.  769.  75  NW  150.  69  AmSR  74S, 

80.  Mclver  v.  Willlamson-H^lsell' 
Frasler  Co.,  19  Okl.  454,  92  P  170,  13 
LRANS  696  and  note. 

[  a  ]  AttaohuMitt  br  vendor. — Where 
property  Is  delivered  to  the  buyer 
under  a  contract  of  conditional  sale, 
the  vendor  retaining  title  thereto, 
the  same  may  be  seised  under  aa 
attachment  sued  out  for  th«  purchase 
price,  without  first  filing  and  having 
recorded  a  bill  of  sale  of  the  prop- 
erty to  the  buyer,  and  the  bare  fart 
that,  before  the  rendition  of  Jud«-| 
ment  In  favor  of  plaintiff  In  attaoh-i 
ment,  the  property  Is  lllemlli' 
brought  to  sale  by  the  levying  ofS- 
cer  and  Is  purchased  by  plaintiff, 
affords  no  reason  for  holding:  that  fael 
la  thereby  estopped  from  prosecat-^ 
Ing  his  suit,  on  the  theory-  that,  byl 
becoming  the  purchaser  at  the  llleica.1 
sale,  he  elected  to  rescind  the  con- 
tract between  himself  and  his  Ten- 
dee.  Cooper  V.  Smith.  125  Qa.  16T. 
53  SE  1013. 

SI,  Marks  v.  Equitable  L..  Assur. 
Soc.  109,  App.  Plv.  676.  9«  NTS  551 
ffoll  Columbia  Bank  v.  Equitable  L. 
Assur.  Soc.  79  App.  Div.  601.  86  NTS 
428];  Day  v.  New  England  L.  In^ 
Co.,  Ill  Pa.  507.  4  A  748.  56  AmS 
297.  See  also  Krataensteln  v.  Leh 
mann,  17  Misc.  64.  39  NTS  8S8;  Fiff 
ken  V.  Marshall,  10  Ont.  L.  553, 

B2.    Marks  v.  Bqultatrie  I,.  Assur 
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Moxwy  due  <ni  a  BUtnnd  inBWUM  policy 

written  by  an  ordinary  life  insurance  com- 
pany upon  the  life  of  a  husband,  and  pay- 
able to  his  wife,  is  subject  to  levy  under  a 
irarrant  of  attachment  issued  against  the  prop- 
erty of  the  wife  in  an  action  to  recover  a.  debt 
owing  by  her.** 

378]  2.  Fmr  Conv^aiice  of  lAnd..  In  some 
jorisdictions  the  right  and  interest  which  a  per- 
son has  obtained  by  virtue  of  a  contract  for  the 
eoDveyanee  of  real  estate  upon  the  performance  of 
a  condition  by  him  is  subject  to  attachment."''  The 
position  of  the  obligee  must  be  such,  however,  that 
Qpon  performance  of  the  condition  a  conveyance 
coold  be  enforced.  Therefore,  if  he  has  forfeited 
hia  right  by  the  nonperformance  of  a  condition 
precedent,"  or  if  the  contract  is  conditioned  in  the 
alternative,  either  to  convey  to,  or  to  purchase 
property  of,  the  obligee,*'  the  interest  would  not 
be  attachable. 

The  interest  of  the  vendor  in  land  which  he  has 
contracted  to  sell,  but  which  he  has  not  yet  con- 
veyed, has  been  held  attachable;**  bnt  where  de- 
fendant sold  land,  the  contract  of  sale  providing 
that  the  purchase  money  sliouM  be  applied  by  the 
vendee  to  the  discharge  of  certain  liens  on  the 
property,  and  that  the  deed  should  provide  for  the 


Soc..  109  App.  Dlv.  67B,  96  ^^r9  BSl 
[roll  Columbia  Bank  v.  £!quttabl6  L. 
AMur.  Soc..  79  App,  Dlv.  «01,  80  NTS 
42fl]:  Kratzensteln  v.  Lehman.  18 
Misc.  690.  42  NTS  237.  26  ClvProc 
157  [aft  19  Misc.  eOO,  44  NTS  369 
(aff  19  App.  Dlv.  228.  4«  NTS  71,  4 
NTAnnCas  335)]. 
Kod*  of  Uvy  see  Infra  {1  424-449. 

[a]  Wli*T«  til*  proTlsiou  oS  tb« 
poU<3r  art  not  pl«M«d  and  Uie  policy 
Itself  is  not  made  a  part  of  the  com- 
plaint, an  allegation  that  "said  pol- 
icy ..  .  at  all  of  satd  timoB  had 
and  now  has.  a-  surrender  value"  Is  a 
conclusion  of  law,  not  admitted  by 
demurrer,  and  does  not  warrant  at- 
tachment. "Pacts  should  have  been 
stated  from  which  the  court  could 
see  that  the  conclusion  was  properly 
drawn."  Marks  v.  Equitable  L.  As- 
sur.  Soc.  109  App.  Dfv.  67S.  678,  96 
NTS  661. 

[b]  Am  wboH  property  poUor  11- 

iMt  If  a  policy  is  expressed  to  be 
for  the  benefit  of  the  wife  of  the  as- 
sured, her  children  have  no  Interest 
in  the  policy  during  her  lifetime,  and 
her  Interest  may  be  attached  In 
egoity  for  her  debt  either  before  or 
after  the  death  of  her  husband,  and 
the  children  are  not  netsessary  par- 
ties to  the  suit  Troy  v.  Sargent, 
112  Mass.  408;  Norrin  v.  Massachu- 
setts Mut.  L.  Ins.  Co.,  131  Mass. 
294. 

83.  Amberg  v.  Manhattan  L.  Ins. 
Co..  171  N.  T.  314,  63  NB  1111  (rev 
56  App.    EMv.  343.  67  NTS  872]. 

B4.    Nell  V.  Tenney,  42  Me.  822. 

[a}  Vnder  pazol  ooatraet. — The 
Interest  of  one  under  a  parol  con- 
tract of  conveyance  is  attachable  if 
the  circumstances  are  such  that  the 
contract  could  be  enforced  In  equity. 
Johnson  v.  Bell.  58  N.  H.  395. 

rbl  CtoatMet  mar  1>«  la  name  of 
■aotawi-  "The  mere  fact  that  a  debt- 
or procures  the  contract  or  bond  for 
the  conveyance  to  be  executed  to  a 
third  person,  there  bebtg  no  interest 
In  the  person  exoept  to  hold  the  title 
for  the  debtor.  wfU  not  preclude  an 
attachment  of  the  debtor's  Interest 
Woods  V.  Scott.  14  Tt.  fil8. 

88.  Houston  T.  Jordan,  S6  He. 
S29:  Lambard  t.  Pike.  83  Me.  141; 
Whitmore  v.  Woodward.  28  Ma.  392; 
Whittler-  V.  VauRrhan,  27 'Me.  301; 
Wise  V.  Tripp.  18  Me.  9. 

[a]  m  Jfew  Tork.  under  Code 
Civ.  Proc.  i  646.  which  provides 
that  "the  resu  property  which  may  be 


levied  upon  by  virtue  of  a  warrant  of 
attachment,  includes  any  Interest  in 
real  property,  either  vested  or  not 
vested,  which  is  capable  of  being 
aliened  by  the  defendant,"  the  inter- 
est of  a  party  in  possession  of  land 
under  a  contract  of  purchase  on 
which  he  has  made  partial  payments, 
and  under  which  he  Is  entitled  to  a 
conveyance  on  completing  his  pay- 
ment, may  be  levied  upon  in  attach- 
ment, notwithstanding  section  1253 
provides  that  "the  Interest  of  a  per- 
son holding  a  contract  for  the  pur- 
chacte  of  real  property,  is  not  bound 
by  the  docketing  of  a  judgment,  and 
cannot  be  levied  upon  or  sold  by  vir- 
tue of  an  execution  issued  upon  a 
Judgment."  Higgins  v.  McConnell, 
130  N.  T.  482,  29  NiEJ  978  [rev  66  Hun 
277,  9  NTS  588.  18  NTCfvProc  3221. 
Where  the  debtor  has  assigned  his 
Interest  under  a  contract  prior  to 
the  levy  of  the  attachment,  his  in- 
terest fa,  of  course,  not  subject  to 
levy.    Lambard  V.  Pike.  33  Me.  141. 

S6.  Brett  v.  Thompson,  46  He. 
480;  French  Sturdl'vant,  8  Me. 
246. 

[a]   Caapm  reserved  to  veador^ 

Under  a  contract  of  sale  of  land,  re- 
serving to  the  vendor  all  produce 
thereafter  grown  on  the  premises  till 
the  purchase  money  notes  were  fully 
paid,  the  vendee  has  no  equity  of  re- 
demption and  no  attachable  interest 
In  the  crops,  the  notes  not  having 
been  paid,  otherwise  than  that  the 
value  of  the  premises  coming  to  the 
vendor  under  the  decree  In  proceed- 
ings by  him  to  foreclose  the  ven- 
dee's interest  in  the  premises  exceed- 
ed the  sam  due  on  the  notes  and  the 
costs  of  foreclosure.  Joslyn  v.  Tap- 
lin.  76  Vt.  422,  57  A  995. 

87.  Dodge  v.  Seattle.  61  N.  H.  101, 
lOB  (where  the  contract  with  the 
owner  of  the  land  was  that  the  debtor 
should  cut  and  mamifaoture  the  tim- 
ber on  the  land  at  a  sawmill  erected 
by  the  debtor  for  that  purpose,  and 
that  the  owner  of  the  land  should 
bur  the  mill,  or  sell  him  the  land,  at 
his  election,  after  the  timber  was  cut 
and  manufectnrM.  The  court,  in  dis- 
cussing this  contract,  says;  "What- 
ever right  he  had  under  the  etmtract 
was  not  one  of  the  nature  of  a  pres- 
ent Interest  In  real  estate.  -  There 
was  no  vested  Interest.  It  depended 
upon  a  double  contingency, — a  con- 
tingency upon  a  contingency.  It  was 
only  a  right  to  acquire  the  right  to 


removal  of  the  liens,  the  amount  of  which  was  es- 
timated by  the  parties  at  the  time  of  conveyance, 
and  there  being  nothing  to  shovr  that  the  amount 
of  the  liens  was  overestimated,  it  was  held  that 
defendant  had  no  claim  on  that  account  which  was 
subject  to  attachment,  the  mere  fact  that  some 
of  the  liens  had  not  been  discharged  not  creating 
any  indebtedness  to  defendant,  and  the  vendee's 
promise  to  discharge  the  liens  being  the  considerar 
tion  for  the  conveyance.** 

[$  379  J  3.  iMW.  Whether  or  not  property  or 
an  interest  therein  held  under  a  lease  is  attachable 
in  an  action  against  the  lessee  is  dependent  not 
only  upon  the  statute,  but  upon  the  terms  of  the 
lease  as  well.*^  Under  a  statute  making  only  such 
prcnierty  attachable  as  is  subject  to  execution,  it 
is  held  that  a  leasehold  estate  is  not  attachable 
where  it  does  not  give  the  lessee  general  power  to 
sublet.'*  If  by  the  terms  of  the  lease  the  property 
or  produce  is  to  be  held  for  the  rent  at  the  dis- 
posal of  the  lessor,  who  may  enter  and  take  it  in 
case  of  a  default,  it  would  seem  that  such  an  agree- 
ment, not  being  accompanied  by  a  delivery  of  pos- 
session, would  not  hold  against  the  lessee's  credi- 
tors who  could,  before  such  entry,  maintain  an 
attachment  upon  the  term  demised."^  On  the  other 
hand,  if  the  agreement  is  sneh  that  the  property 

compel  the  owners  of  the  land  to 
make  the  alternative  election  to  buy 
his  mill  or  sell  to  him  their  land"). 

88.  Sheehy  v.  Scott,  128  Iowa  HI, 
104  NW  1139, 

[a]  ZUostratloa. — Where  defend- 
ant had  entered  into  a  contract  with 
plaintifTs  debtor  for  the  purchase  of 
certain  land,  and  had  paid  a  portion 
of  the  purchase  price,  the  vendor  still 
retained  a  beneficial  estate  In  such 
land,  to  the  extent  of  the  unpaid  pur- 
chase money,  and  hence  plaintiff 
could  levy  hie  attachment  on  such 
Interest  without  serving  garnishee 
process  on  defendant.  Coggshall  v. 
Marine  Bank  Co.,  63  Oh.  St.  88,  67 
NE  1086. 

8S.  McFadden  T.  Znnes,  60  HlBC 
543,  112  NTS  912. 

80.  Tuohy  V.  Wingfleld,  62  CaL 
319;  Potter  v.  Cunningham,  84  He. 
192. 

[a]  Jbease  prsolndlng  sttaohment 

of  orop^— Thus,  where,  oy  the  terms 
of  the  lease  of  a  farnr\,  It  was  stipu- 
lated that  "all  of  the  nay  and  straw 
should  he  used  on  the  farm,"  the  hay 
raised  thereon  by  the  lessee  would  be 
subject  to  this  condition  and  not  li- 
able to  attachment  or  execution  by 
his  creditors.  Coe  v.  Wilson,  46  Me. 
314. 

[b]  If  the  lease  Is  aheolately  void. 

so  that  the  tenant  acquires  no  right 
under  It,  the  Increase  of  the  leased 
property,  if  attached  as  his,  may  be 
taken  In  trover  from  the  attaching 
creditor  by  parties  having  the  legal 
title  thereto.  Foster  v.  Gorton,  5 
Pick.  {Mass.)  185. 

91,  Boone  v.  Waxahacle  First  Nat 
Bank,  17  Tex.  Civ.  A.  365,  43  SW 
S94.  See  also  Shelton  v.  Codman,  8 
Cush.  (Mass.)  318;  Wheeler  v.  Train, 
3  Pick.  (Mass.)  255. 

[a]  Bffeot  of  landlord's  wadver  of 
oondlttoB  ae  to  subletting. — A  writ- 
ten waiver  by  the  landlord  of  the 
conditions  of  the  lease  and  of  the 
benefit  of  the  statute  prohibiting  sub- 
letting without  his  consent,  delivered 
to.  the  tenant's  creditor  prior  to  the 
Issue  of  the  attachment,  renders  the 
leasehold  aubject  to  attachment,  al- 
though the  tenant  had  no  knowledge 
of  the  landlord's  waiver  until  after 
the  levy.  Copeland  v.  Cooper  Grocery 
Co..  (Twc  Civ.  A.>  «S  SW  886. 

M..  Uunsell  v.  Carew,  t  Cush. 
<Maas.)  60  [dlst  X/Cwis  v.  Lyman.  22 
Pick.  (Mass.)  4371;  Butterfleld  v.  Ba- 
keT,  6  Pick.  (lAuM.)  628. 
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or  produce  is  to  remain  in  the  lessor  until  the 
payment  of  the  rent,  and  no  entry  is  required  to 
vest  it  in  bim,^''  or  if  the  right  of  the  lessee  to 
the  property  does  not  become  perfected  until  a 
certain  part  of  the  contract  is  performed,"  it  would 
not  be  attachable  as  the  tenant's. 

380]  J.  Property  Held  Jointly"—!.  In  Oon- 
eraL  The  interest  of  a  party  in  property  held  joint- 
ly with  others  is  liable  to  attachment  in  an  action 
against  him,  and  an  officer  may  take  possession 
of  the  whole,'"  and  it  has  been  held  that,  if  the 
enforcement  of  a  joint  liability  is  souglit,  the  joint 
property  of  the  debtors  may  be  attached  and  sold, 
although  summons  is  served  on  one  of  the  debtors 
only."'  But  where,  although  the  ownership  and  pos- 
session of  a  farm  is, joint,  each  cotenant^  share  of 
the  crops  has  been  set  apart  to  him  and  is  in  his 
custody,  the  share  of  one  cannot  be  taken  by  a 
creditor  of  another.** 


98.  Kelley  v.  We>ton,  20  Ue,  2S3 
[dist  Dockham  v.  Parker,  9  Me,  137, 
2S  AmD  547  (in  which  the  provisions 
that  the  produce  should  be  security 
for  the  rent  showed  that  the  property 
was  In  the  tenant  and  not  In  the 
landlord) ;  Bailey  v.  TiUebrown,  &  Ue. 
12,  23  AmD  fi291:  Whitcomb  v.  Tow- 
er. 12  Mete.  (Mass.)  487;  Lewis  T. 
Lrnian.  22  Pick.  (Masa.)  439. 

94.  Chandler  v.  Thurston,  10  Pick. 
(Mem.)  SOS;  Smith  v.  Meech,  26  Tt. 
238:  Paris  V.  Vail.  18  Vt.  277. 

98.  AttMbtaMit  of  wurtaamdi^ 
nroporty  nnoraUr  ae«  Partnerahip 
130  Cyc  572  J. 

XoA*  of  1«TT  on  property  li«ld 
Jointly  see  Infra  §1  316-348. 

96.  Marlon  v.  Faxon,  20  Conn.  486; 
Buddln^ton  v.  Stewart,  14  Conn.  404; 
Miller  V.  Richardson.  1  Mo.  810: 
Flelsher  v.  Hlnde.  (Mo.  A.)  93  SW 
112G;  Whitney  v.  Ladd,  10  Vt.  1«5; 
Northwest  Bank  v.  Taylor,  16  Wis. 
609.  See  also  Bray  v.  General  Bngrl- 
neering  Co..  76  N.  J.  Eq.  443,  78  A 
663. 

[a]  The  Joint  estate  of  %  huAand 
«nd  wife  Is  attachable.  Union  Nat. 
Bank  V.  FInley.  180  Ind,  470.  103  NE 
110;  Brownson  v.  Hull,  16  Vt.  309. 
42  AmD  517. 

[b]  Joint  interest  in  personalty^^ 
A  one-half  Interest  In  grain  Is  sub- 
ject to  attachment.  Jolley  v.  Dun- 
lop,  34  S.  D.  213,  147  NW  880. 

[c]  Subjeetinr  ontir*  propsrty  to 
pi^mont  -of  aoDt.  —  In  an  action 
against  two  nonresidents,  where  one 
was  legally  served  with  summons, 
even  if  an  attachment  of  their  joint 
property  was  void  as  to  the  Interest 
of  the  other  defendant,  because  the 
action  bad  not  lieKun  as  against  him 
by  service  of  process,  the  whole  of 
the  Joint  property  then  undisposed  of 
could,  upon  Judgment  against  both 
defendants  and  the  sustaining  of  the 
attachment,  be  subjected  to  the  sat- 
isfaction of  the  Judgment,  under  Code 
Civ.  Prac.  9  209.  Stewart  t.  Blue 
Grass  Canning  Co.,  133  Ky.  118,  117 
SW  401. 

97.  Terkes  v.  McFadden,  141  N.  T. 
136.  36  NE  7  [rev  66  Hun  630  mem, 
22  NTS  1119  mem]  (holding  that 
Code  Civ.  Proc.  S!  1932-1985  apply  in 
the  case  of  an  attachment).  Com- 
pare Talbot  v.  Pierce.  14  B.  Hon. 
(Ky.)  168. 

[aj  Veeesslty  of  serrlnr  such. ac- 
tio* on  at  le«st  on*  of  tlio  debtors. — 
This  proceeding  Is  only  applicable 
where  an  action  has  been  commenced, 
and  It  is  essential  that  process  be 
served  upon  one  or  more  of  the  Joint 
debtors  before  such  a  Judgment  can 
be  entered.  If  the  Judgment  Is  en- 
tered by  confession  without  action  it 
can  only  be  aninst  the  parties  who 
signed  the  confession.  Stoutenbareh 
V.  Vandenburgh,  7  HowPr  (N.  T.) 
229. 

98.  Hawkins  v.  Hewitt.  66  Vt.  4». 


99..  Conn. — Buddlngton  v.  Stewart. 
14  Conn.  404;  Remmlngtoa  v.  Cady,  10 
Conn.  44. 

Fla. — McCIellan  v.  Solomon,  28  Fla. 
437.  2  S  825.  11  AmSR  3S1. 

Qa. — Walter  v.  Kierstead,  74  Qa, 
IS. 

La.— filbley  v.  Femie,  22  La.  Ann. 
163. 

Me.— Arcyia  v.  Dwinel.  29  He.  29. 

Haas. — Reed  T.  Howard,  2  Hetc. 
S€;  Hunroe  v.  Lake,  19  Pick.  29;  Mo- 
Mechan  v.  Orlfflng,  9  Pick.  687. 

N.  T, — Mersereau  v.  Norton.  16 
Johns.  179. 

N,  C. — Boylston  Ins.  Co,  v.  Davis. 
68  N.  C.  17,  12  AmR  624  (construing 
a  contract  by  which  a  wrecker  was 
to  move  goods  from  a  wrecked  vessel 
for  a  certain  per  cent  of  the  prop- 
erty saved,  as  constituting  the  par- 
ties tenants  In  common  of  the  prop- 
erty taken  from  the  vessel  and  land- 
ed on  the  beach  by  the  wrecker). 

Or, — Beezley  v.  (>o8sen.  14  Or.  473, 
18  P  306  (construing  a  contract 
whereby  a  jwrty  was  to  take  care  of 
sheep  for  a  term,  and  holding  that  It 
created  a  tenancy  In  common  In  the 
wool ) , 

Vt. — Hawkins  v.  Hewitt.  56  Vt 
430;  Frost  V.  Kellogg,  S3  Vt.  808 
(construing  an  agreement  by  which  a 
tenant  was  to  work  a  farm  for  a 
year  in  consideration  of  half  of  the 
crop,  half  of  the  natural  increase  of 
certain  sheep,  and  a  part  of  the  wool 
produced  to '  constitute  the  landlord 
and  tenant  tenants  in  common  of  the 
wool). 

[a]  ms  ndo  lUM  %mtm  apyUsA  to 
a  Bhip,  notwithstanding  m  contention 
that,  as  a  majority  of  the  owners  of 
the  ship  could  send  her  upon  a  voy- 
age contrary  to  the  will  of  the  mi- 
nority, an  oflleer  who  had  attached 
only  the  interest  of  the  minority 
could  not  detain  her  from  the  others, 
the  court  holding  that  if  the  major- 
ity In  a  case  like  this  wished  to  send 
the  vessel  to  sea,  the  officer  could 
compel  them  to  give  security  for  the 
lien  acquired  by  the  attachment,  and 
that  it  would  be  a  breach  of  his  offi- 
cial duty  to  part  with  his  possession 
of  the  ship  without  such  security. 
Buddington  v.  Stewart,  14  Conn.  404, 

[b]  Application  of  ml*  to  oropa 
frown  on  shares. — (1)  Where  crops 
are  raised  under  a  contract  providing 
for  the  payment  of  rent  by  a  share 
of  the  crops  it  Would  seem  that,  in 
the  absence  of  an  expressed  deflnlte 
Intention  In  the  contract,  the  parties 
Should  be  treated,  as  tenants  in  com- 
mon of  the  crop  (81ms  v.  Jones,  64 
Nebr.  769,  76  NW  160.  «9  AmSR  749), 
(2)  and  the  landlord  would  thus  have 
an  attachable  interest  In  them  before 
their  apportionment  (Sima  v.  Jones, 
supra;  Rentfrow  v.  Lancaster,  10  Tex. 
Civ.  A.  821,  31  SW  229).  (3)  The  rule 
hns  been  held  otherwise,  however 
(Howard  County  v.  Kyte,  69  Iowa 


381]  2.  As  Tenants  in  Oommon.  The  interest 
of  a  tenant  in  common  of  property  may  be  attached 
in  an  action  against  him"  and  the  property  re- 
moved, notwithstanding  the  stipulations  between 
the  parties  are  thereby  impaired/  the  purchaser 
of  the  interest  of  the  debtor  becoming  a  tenant 
in  common  with  the  others  in  his  stead.'  The  of- 
ficer must,  however,  sell  only  the  share  of  the  debtor 
in  the  property,'  and  the  sale  of  all  the  property 
would,  it  has  been  held,  eonstitnte  him  a  tres- 
passer ab  initio.* 

[$  382]  K.  Proparty  not  Subject  to  Attuh- 
ment^ — 1.  On  Orotuid  of  Pnblic  Policy  or  Conflict 
in  Iawb — a.  Books  of  Account.  Although  books 
of  account  are  often  evidences  of  debt,  they  are 
not  BO  intimately  connected  with  the  demands 
charged  therein  as  to  make  their  attachment 
equivalent  to  the  attachment  of  the  debt,  or, 
in  the  absence  of  statute,'  to  create  any  lien 

307,  28  NW  609),  (4)  althouffh  not 
to  the  extent  of  allowing  an  attach- 
ment against  the  tenant,  before  the 
crops  are  apportioned,  to  defeat  the 
Interest  of  the  landlord  (Atkins  v. 
Womeldorf,  68  Iowa  160,  4  NW  905). 

[c]  Btmi  U  »  partition  rmnssfliaf 
la  Iwlnr  had,  the  Interest  may  be  at- 
tached. Price  V.  Taylor,  110  Ky. 
689,  62  SW  270.  22  KyL  1946. 

[d]  Bffeet  of  attachmsBt  npon  the 
rl^t  to  partitlon^(l)  An  attach- 
ment of  a  debtor's  interest  in  prop- 
erty held  in  common  with  others  does 
not  prevent  the  other  part  owners 
from  procuring  a  partition  of  the 
property.  Argyle  v.  Dwinel,  29  Me. 
29.  (2)  It  is  necessary,  however, 
that  the  party  who  has  attached  be 
served  with  notice  of  the  proceedings 
for  partition  or  they  will  not  be  bind- 
ing upon  him.  Munroe  v,  Luke.  19 
Pick.   (Mass.)  89. 

[e]  Bffeot  of  partition  after  at- 
ta<Ament^lf  a  creditor  who  has  two 
demands  against  the  tenants  in  com- 
mon attaches  upon  one  of  these  de- 
mands all  of  his  debtor's  undivided 
Interest  In  the  land,  after  which  a 
partition  of  the  land  Is  made,  he  may. 
upon  the  other  demand,  attach  the 
debtor's  separate  share  without  waiv- 
ing his  attachment  of  the  undivided 
interest.  McMechan  v.  Griffins.  9 
Pick.  (BlasB.)  637.  , 
^^1.   Remminvton  v.  Cady,  10  Conn. 

[a]   Jiupsttj  wvmU*  in  Batm. 

—If  property  owned  by  several  ten- 
ants in  common  Is  of  such  a  nature 
that  each  tenant  may  aever  and  ap- 
propriate his  share.  If  ft  can  be  de- 
termined by  measurement  or  weight, 
without  the  consent  of  the  others, 
and  If  he  can  sell  or  destroy  It.  with- 
out being  liable  to  them  in  an  action 
for  the  conversion  of  the  common 
property.  It  follows  that  an  attaching 
creditor  of  a  tenant  in  common  of 
such  property  may  lawfully  seize  and 
sever  his  debtor's  share.  Newton  v 
Howe.  29  Wis.  581,  9  AmR  616  [cit 
Tripp  V.  Riley,  IE  Barb.  (N.  T.)  333). 

a.  Veacb  v.  Adams,  61  Cal.  60$: 
Mersereau  v.  Norton,  16  Jofana.  (N. 
T.)  179;  Curry  v.  Hale.  16  W.  Ta. 
867. 

3.  Ladd  v.  Hill,  4  Vt.  164. 

4.  Melville  V.  Brown.  15  Mass.  82 
6.    This   section    Includes   only  a 

discussion  of  property  which  Is  con- 
sidered not  subject  to  attachment  be- 
cause of  some  broad  principle  of  law 
or  public  policy.  As  to  property 
made  exempt  by  statute  see  Shcemn- 
tions:  Homesteads  (18  Cyc  1369.  31 
Cyc  4481. 

t?i  Statntory  anosptlens.— 
While  the  general  rule  Is  otherwise, 
yet  under  Nebr.  Code  C:iv.  Proc.  S  21 4 
the  attachment  of  such  books  must 
be  considered  as  constituting  a  lien 
upon  the  debt,  Sloan  v.  Thomaa 
Mfg.  Co.,  68  Nebr.  713,  79  NW  72g. 
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thereon.'  It  has  also  been  held  that,  inasmuch  as 
8  seizore  and  sale  of  saefa  books  would  be  produc- 
tive of  great  injury  to  the  debtor,  withoat  a  eorre- 
spouding  benefit  to  the  creditor,  the  books  them- 
Belves  would  not  be  attachable.^ 

[(  383]  b.  Private  Papers.  The  private  papers 
of  a  debtor  have  been  held  not  attachable.** 

[i  384]  c  Interest  of  Preemptioner  of  Land.  In- 
asmneh  as  the  interest  of  a  preemptioner  of  land 
is  tmassignable  before  the  issue  of  the  patent,  such 
interest  is  not  liable  to  attachment  during  that 
time." 

[i  385]  d.  Intoxicating  Liquor.  Wbere  the 
keeping  of  intoxicating  liquor  is  lawful,  such  prop- 
erty maj  be  attaehed  like  any  other  property .^^  But 
since  an  attaefament  can  be  made  fully '  effective 
ouIt  by  sale,  and  since  aueh  sale  would  defeat  the 
right  of  foneitnie,  whieh  is  often  provided  for,  as 
Tdl  as  violate  the  statnte  itself  in  jnri8dieti<nis 
rhere  the  sale  of  intoxicating  liquor  is  prohibited, 
it  would  seem  to  follow  that  in  sueh  jurisdictions 
it  is  not  subject  to  attachment,  and  it  has  been 
80  held,**  although  in  some  jurisdictions  the  attach- 
ment has  been  upheld,  notwithstanding  the  statute, 
apparently  upon  the  ground  that  such  property  did 
not  lose  its  character  of  property  by  being  ille- 
gally kept  for  sale.*' 


[$  386]   e.  Property  in  Course  of  Uannfactnre. 

It  has  been  held  that  property  cannot  be  attacked 
when  it  is  in  such  a  state  of  manufacture  that  if 
taken  it  could  not  be  returned  to  defendant  in  the 
same  condition  should  plaintiff's  claim  fail,**  or 
when  it  would  be  rendered  nearly  or  entirely  value- 
less by  the  arrest  of  the  manufacturing  process, 
and  care  or  skill  is  required  in  its  completion.** 
387]  f.  Proper^  Cfarried  or  Worn  by  Person. 
Property  which  is  being  carried  or  worn  by  a  per- 
son in  such  position  or  manner  that  it  cannot  be 
taken  without  an  assault  or  violating  his  personal 
security  is  not  liable  to  attachment.'" 

[$  388]  g.  Property  Held  for  Payment  of  Duty. 
Imported  goods,  while  they  are  in  the  custody  of 
the  United  States  customhouse  officials  and  b^ore 
the  duty  thereon  is  paid  or  secured,  are  held  to 
be  not  liable  to  attachment  at  the  hands  of  a 
state  officer.*^ 

3891  h.  Fropoty  Used  in  Transportation  of 
HaiL**  The  willful  obstruction  of  the  mails  being 
expressly  prohibited  by  congress,  any  vehicle  or  vea- 
sel  which  is  actually  engaged  in  such  service  would, 
during  such  time,  be  exempt  from  attachment.** 

[$  390\  L  Amount  Due  from  State  to  Defendant. 
A  fund  m  the  hands  of  the  state  treasurer  and 
alleged  to  be  due  from  the  state  to  defendant  in 


See  also  Ohors  v.  Hill.  14  S.  C  L.  838 
[foil  Rdfly  V.  Htadleton,  23  S.  C.  L.. 
21]  (where  ft  seems  that,  under  the 
South  Carolina  Attachment  Law  of 
that  time,  there  was  a  provision  for 
the  attachment  of  credits  In  this 
manner  In  the  foreign  attachment 
taw,  but  no  such  provision  in  the  do- 
m«stU>  attachment  law.  and  It  was 
therefore  held  that  In  a  domestio  at- 
tachment no  lien  could  be  created  on 
the  debta  by  a  levy  on  the  books  of 
account), 

7.  Ark. — Ooodbar  v.  Llndsley,  SI 
Ark.  J80,  11  SW  677.  14  AmSR  64. 

Iowa. — Smith  v.  Sioux  City  Nurs- 
ery, ate.,  Co.,  109  Iowa  61.  7»  MW 
457. 

Kteb. — ^Roaenthal  v.  Diekerman,  98 
Mich.  208.  67  NW  112.  »  AmSR  636, 
il  LRA  <93. 

Hlnn. — Swart  v.  Tbomas.  29  Minn. 
141.  1  NW  JI30. 

N.  Y,— Clark  v.  Warren,  7  Lane. 
ISO. 

Wis. — Brower  v.  Smith.  17  Wis. 
410. 

See  also  GordonsvUle  Milling  Co. 
V.  Jones,  (Tenn.  Ch.  A.)  57  SW  630. 

Contra  New  York  Rubber  Co.  v. 
Gandy  Belting  Co..  11  Oh.  Cir.  Ct.  618, 
5  Oh.  Clr.  Dec  286. 

(a]  A  levy  on  books  of  aoeout  Is 
not  a  levy  on  debts  evidenced  thereby. 
Cedar  Rapids  Pump  Co,  v.  Miller, 
105  Iowa  674.  76  NW  604,  67  AraSK 
122. 

[b]  Vader    Misslsslpji  eUtate 

seisure  of  books  of  ficcouot,  although 
authortxed,  creates  no  lien  In  favor 
of  attaching  creditor.  Boone  v.  Mc- 
intosh, 62  Misa  744. 

%.  Bradford  v.  GUIasple,  8  Dana 
<Ky.>  See  also  Rosenthal  v,  Diek- 
erman, 98  Mloh.  208,  67  NW  112,  39 
AmSR  626,  23  LRA  693. 
a.  Oyatead  v.  Shed,  12  Mass.  606. 
Ml  MoHlllen  v.  Oerstle.  19  Colo. 
98.  100,  14  P  681  (where  it  Is  said: 
"^t  would  seem  manifest,  therefore, 
that  If  a  voluntary  transfer  or  as- 
ilnunent  by  the  preSmptor  would  be 
void,  a  third  party  conid  not,  in  con- 
travention of  the  policy  and  against 
the  expressed  letter  of  the  statute, 
promire  a  transfer  of  the  right  by  an 
adverse  legal  proceeding  against  him, 
and  that  any  step  towards  the  ac- 
complishment of  snch  a  result  would 
be  wholly  ineffective"). 

[a]    A.    wacxsAt    or  eertlfloate, 
T  ft  S  SdwavA  TXC  «  ev 

[C  0.  J.-14] 


<D)  to  a  volunteer  as  a  reward  for 
services  in  the  South  African  war 
and  entitling  him  to  select  and  ob- 
tain a  grant  of  land  from  the  Do- 
minion government.  Is  In  the  nature 
of  a  document  of  title  to  land,  and 
cannot,  therefore,  be  seized  under  a 
writ  of  attachment  from  a  county 
court.  Inter-Ocean  Real  Est.  Co.  t. 
White,  20  Man.  «7. 

11.  Monty  v,  Arneson,  26  Iowa  993; 
Nutt  V.  Wheeler,  80  Vt.  436.  78  AmD 
316. 

18.  Nichols  V.  Valentine,  36  Me. 
322;  Kin  V.  Old  Colony,  eto.,  R.  Co., 
117  Mass.  691,  19  AmR  429;  Innills 
V.  Baker,  II  Allen  (Mass.)  449:  Bar- 
ron V.  Arnold  16  R.  I.  22,  11  A  298: 
Lanahan  v.  Bailey,  63  B.  C.  489,  81 
SS  833,  99  AmSR  884.  42  LRA  297. 

IS.  Tucker  v.  Adams.  68  N.  H. 
361;  Howe  v.  Stewart.  49  Vt.  146. 

14.  Bond  Ward,  7  Mass.  121,  E 
AmD  28. 

15.  Wilds  V.  Blanchard,  7  Vt,  138 
(where  the  question  was  whether  a 
log  coalpit  was  attachable  while  on 
fire  and  partly  burned,  and  the  court 
In  Its  decision  cites  as  other  Illus- 
trations of  the  principle  baker's 
dough,  the  materials  In  the  crucibles 
in  the  process  of  fusion  In  a  glass 
factory,  the  burning  ware  In  a  pot- 
ter's oven,  a  burning  brickkiln,  or  a 
burning  pit  of  charcoal). 

[a]  Knle  not  absolnte.— (1)  While 
the  court  expressly  states  In  Wilds 
V.  Blanchard,  7  Vt.  138,  that  such 
property  l8  not  subject  to  attachment, 
the  real  gist  of  the  case  Is  that  the 
officer  cannot  be  compelled  to  at- 
tach and  take  the  risk  of  the  prop- 
erty becoming  valueless;  nor  fs  he 
required  to  turn  artist  and  carry  for- 
ward the  process  of  manufacture. 
But  it  is  conceived  that,  should  the 
officer  be  willing  to  assume  this  risk, 
he  may  attach.  <2>  In  the  analogous 
case  of  Hale  v.  Huntl^,  21  Vt.  147, 
which  fully  explains  Wilds  v,  Blan- 
chard, supra,  the  officer  did  attach  a 
charcoal-pit,  where,  although  the  coal 
was  fully  burned,  some  labor  and 
skill  were  still  necessary  In  order  to 
separate  and  preserve  It  properly. 
While  the  pit  was  In  a  much  different 
state  in  this  case  than  In  the  former 
Vermont  case,  yet  it  is  clear  that 
the  real  right  of  the  officer  to  attach 
existed  In  both. 

le.  Mack  V.  Parks,  8  Gray  (Mass.) 
617,  69  AmD  267;  Lovejoy  v.  Lee,  3a 


Vt.  486.  See  also  Ex  p.  Hum,  92  Ala. 
102,  9  S  515.  26  AmSR  23.  13  LRA  120. 

[a]  The  reason  of  the  rule  Is  that 
the  allowance  of  such  procedure 
would  tend  to  a  breach  of  the  peace. 
There  Is  also  a  common-law  founda- 
tion for  this  holding,  Inasmuch  as  at 
common  law  chattels  in  actual  use 
could  not,  for  the  same  reason,  be 
taken  or  distrained.  Mack  v.  Parks, 
8  Gray  (Mass.)  517.  69  AmD  267. 

17.  Harris  v.  Dennle,  3  Pet.  (U. 
S.)  292,  7  L.  ed.  688  [rev  6  Pick. 
(Mass.)  120];  Peabody  v.  Magulre, 
79  Me.  572,  12  A  630;  Dennle  T.  Har- 
ris, 9  Pick.  (Mass.)  364. 

fa]  The  rsaaOM  of  the  rale  Is  that 
the  united  States  has  a  Men  on  the 
goods  for  the  payment  of  duty  im- 
posed thereupon,  and  being  entitled  to 

? virtual  custody  of  them  from  the 
Ime  of  their  arrival  In  port  until 
the  duty  Is  paid  or  secured,  any  at- 
tachment by  a  state  officer  Is  an  In- 
terference with  such  Hen  and  right 
of  custody,  and,  being  repugnant  to 
the  laws  of  the  United  States.  Is 
void.  Harris  v.  Dennle,  S  Pet.  (U.  S.) 
292,  7  L.  ed.  683. 

[b]  Bxemptlon  not  available  to 
third  parson. — This  exemption  to  at- 
tachment while  In  the  custody  of  the 
United  States  collector  can  be  raised 
only  when  the  collector.  United 
States,  or  another  federal  officer  Is  a 
party,  and  Is  not  available  In  a  suit 
between  strangers  to  that  Hen. 
Meeker  v.  Wilson,  16  P.  C^s.  No. 
9.392,  1  Oall.  419. 

is.  Boiling  stiKSk  of  oarrlsrs  gen- 
ersUr  Bee  supra  S  356. 

19.  See  Harmon  V.  Moore,  69  M& 
428. 

[a]  Slnstratlon.— A  team  har> 
nessed  to  a  coach  and  In  charge  of 
the  mail  carrier  standing  In  front  of 
a  post  office  on  a  mall  route,  waiting 
for  the  exchange  of  the  mall.  Har- 
mon V.  Moore,  59  Me.  428. 

[b]  ireoesslty  of  belaff  aetnnllr 
Mvaffsd  to  the  servloe.'— It  would 
seem  that  the  vehicle  must  actually 
be  carrying  the  mall  and  it  has  been 
held  that  a  steamboat  used  for  the 
express  purpose  of  carrying  the  mall 
under  contract  might  nevertheless  be 
attached,  while  the  mail  was  not  on 
board,  although  the  seizure  would 
result  In  a  delay  of  the  mall.  The 
seizure  to  be  invalid  must.  It  was 
held,  constitute  a  wilful  obstruction. 
Parker  v.  Porter,  6  La.  169. 
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[§§  390-391 


attachment  has  been  held  not  subject  to  attach- 
meDt.="> 

391]  2.  Property  in  Custody  of  Iaw — a.  Bnlo 
Stated.  Where  property  has  been  taken  by  judi- 
cial process  and  is  held  by  the  court  or  its  officers 


for  a  specific  pnrposef  or  until  the  tennination  of 
a  suit,  it  is  clear  that  its  subsequent  attachment 
would  interfere  with  the  jurisdiction  and  adminis- 
tration of  justice  of  the  former  court,  and  it  is, 
therefore,  not  allowable.^^   But  after  the  f uXfillmeat 


so.  Lodor  V.  Baker,  39  N.  J.  L. 
49.  50  (where  It  Is  said:  "It  In  a  mat- 
ter of  familiar  history,  that  tiie 
statea  were  unwilling  to  be  arraigned 
as  defendants  before  the  federal 
courts,  at  the  Instance  of  private  per- 
sons, and  that  after  the  cane  of 
Chlaholm  v.  Georgia,  2  Dall.  (U.  8.) 
419,  1  L.  ed.  440.  was  decided,  hold- 
ing that  a  state  was  suable  by  a  citi- 
zen of  another  state,  the  tnexpediency 
of  the  power  was  so  manifest,  that 
an  amendment  was  passed  to  the  fed- 
eral constitution,  tniaranteelng  to  the 
atate  tmmunltr  from  prosecution  by 
that  class  of  suitors.  With  regard 
to  state  courts,  It  requires  no  consti- 
tutional provision  to  shield  the  state 
from  suits  by  Us  own  citizens,  or  by 
the  citizens  of  another  state.  It  en- 
Joys  this  immunity  as  one  of  the  es- 
sential attributes  of  sovereignty,  it 
being  an  established  principle  of  Ju- 
risprudence In  all  civilized  nations, 
that  the  sovereign  cannot  be  sued  in 
Its  own  courts  without  its  consent. 
Beers  v.  Arkansas,  20  How.  (U.  S.) 
£27,  16  L.  ed.  391:  State  v.  Klrby,  6 
N.  J,  L.  9R2:  Dillon  on  Mun.  Corp.,  I 
14,  New  Jersey  has  never  consented 
to  surrender  this  prerogative  right, 
and,  therefore.  If  It  can  be  shown 
that  this  proceeding  will  Involve  the 

frarnlshee  In  litigation,  the  attempt  to 
nterfere  with  funds  In  the  treasur- 
er's hands  is  unwarrantable.  If  the 
creditor  may  unlawfully  attach 
money  due  the  debtor.  In  the  hands 
of  the  state  treasurer,  so  as  to  create 
any  lien  upon  It  by  force  of  his  writ. 
It  must  logically  follow  that  he  may 
resort  to  the  means  provided  by  the 
attachment  act,  to  compel  the  gar- 
nishee to  appropriate  the  money  at- 
tached to  the  payment  of  his  claim, 
otherwise  it  would  be  a  nugatory 
and  fruitless  proceeding.  The  law 
cannot  be  guilty  of  the  inconsistency 
of  Invltinff  the  suitor  to  attach  funds 
of  this  nature,  and  at  the  same  time 
deny  him  every  remedy  to  enforce  his 
Hen"). 

81.  V.  S. — Turner  v.  Pendall,  1 
Cranch  117,  2  L.  ed.  53;  D.  B.  Martin 
Co.  V.  Shannonhouse,  203  Fed,  B17 ; 
In  re  Renda,  149  Fed.  611;  In  re  John 
Ii.  Nelson,  etc..  Co..  149  Fed.  690; 
Corbltt  V.  Farmers  Bank,  114  Fed, 
602;  Jones  v.  Merchants'  Nat.  Bank, 
76  Fed.  683.  22  CCA  483,  36  LRA  698; 
Naumburg  v.  Hyatt,  24  Fed.  898; 
Perego  v.  Bonesteel,  19  V,  Cas.  No. 
10,97«,  5  Bias.  66. 

Ala, — Stanton  v.  Heard.  100  Ala. 
S16.  14  S  SB9;  Read  v.  Sprague,  34 
Ala.  101, 

Cal. — Clymer  v.  Willis,  8  Cal.  363, 
68  AmD  414. 

Dak. — Citizens'  Nat.  Bank  v.  Jenks, 
6  Dak.  432,  43  NW  947;  Straw  v. 
Jenks,  6  T>ak.  414.  43  NW  941. 

Del.— In  re  Shelly,  24  Del.  10.  73  A 
796. 

D.  C. — Union  Sav.  Bank  v.  Car- 
negie Trust  Co..  37  App.  548. 

Ill, — Llghtner  v.  Stelnage).  88  HI. 
BIO.  86  AmD  292;  Reddick  v.  Smith. 
4  111.  461.  See  also  Pierce  v.  Carle- 
ton,  12  III.  358.  54  AmD  406. 

Iowa. — Hamilton-Brown  Shoe  Co.  v. 
Mercer.  84  Iowa  637,  51  NW  415,  35 
AmSR  331;  Jones  V.  Peasley,  3 
Greene  62. 

Kan. — Missouri  Pac.  R.  Co.  V.  Love, 
61  Kan.  433,  59  P  1072;  McKlnney 
T.  Purcell,  28  Kan.  446. 

La..^^heatham  v.  Carrlngton.  14 
La.  Ann.  696. 

Md. — Dale  v.  Brumbly,  98  Md.  468, 
66  A  807.  64  LRA  112;  Wilson  v. 
Ridgely,  46  Md.  235;  Glenn  v.  Gill. 
2  Md.  1;  Farmers  Bank  v.  Beaston.  7 
Olll  A  J.  421,  28  AmD  226.  See  also 
Oroome  v.    Lewis,    23   Md.   137,  87 


AmD  663;  McPherson  V.  Snowden,  19 

Md.  197. 

Mass. — Thompson  v.  Brown,  17 
Pick.  462;  Vinton  v.  Bradford,  IS 
Mass.  114,  7  AmD  119;  Pollard  v. 
Ross.  5  Mass.  319;  Wilder  v.  Bailey, 
3  Mass,  2 S 9 .  See  also  Watson  v. 
Todd.  5  Mass.  271. 

Minn, — St  Paul  Second  Nat.  Bank 
V.  Schranck,  43  Minn.  38,  44  NW  524; 
Ptrong  V.  Brown.  41  Minn.  304.  43  NW 
67. 

Nebr. — Grand  Island  Banking  Co.  v. 
Costello.  45  Nebr.  119.  63  NW  376. 

N.  J.— Morris  v.  Hart.  73  N.  J.  L. 
364,  63  A  903:  Simmons  v.  Vande- 
grlft,  1  N.  J.  Bq.  66,  But  compare 
Conover  v.  Ruckman,  33  N.  J.  Kq.  303 
[rev  32  N.  J.  Eq.  685)  (holding  that 
moneys  In  the  hands  of  a  sheriff, 
raised  by  him  In  pursuance  of  a  de- 
cree of  the  court  of  chancery,  are 
liable  to  seizure  by  virtue  of  a  writ 
of  attachment), 

N,  T. — Benson  v.  Berry.  55  Barb. 
620:  Matter  of  Foley.  10  Daly  4;  Sor- 
zano  v.  Coudert,  28  Misc.  677,  69  NYS 
1064.  See  also  Wehle  v.  Conner.  8S 
N.  T.  231:  Dunlop  v.  Patterson  F.  Ins. 
Co.,  74  N.  Y.  145,  30  AmR  283. 

N.  C— Lemly  v.  Ellla.  143  N,  C. 
200.  66  SE  629;  Williamson  v.  Nealy, 
119  N.  C.  339.  26  SE  953;  Alston  v. 
Clay,  3  N.  C,  171.  See  also  Le  Boy 
V.  Jacobosky.  136  N.  C.  443,  48  SE 
796,  ,67  LRA  977. 

N.  D. — Woodhull  V.  Farmers'  Trust 
Co.,  11  N.  D.  157.  90  NW  795,  96 
AmSR  712. 

Oh. — Dawson  v.  Holcomb,  1  Oh. 
275,  13  AmD  618;  Davidson  v.  Kuhn, 
1  Dlsn.  406,  12  Oh.  Dec.  (Reprint) 
699. 

Pa. — Strouse  v.  Miller,  3  Dauph. 
Co,  90;  Bethlehem  Steel  Co.  v.  Da- 
mon Safe,  etc.,  Co.,  4  LackJur  SS6. 
See  also  Piper  v.  Piper,  7  Pa.  Dlst. 
135.  20  Pa.  Co.  372. 

Philippine. — Springer  v.  Odlln.  S 
Philippine  344;  Replde  v.  Peterson,  2 
Philippine  276, 

S.  C.— McKenste  v.  Noble.  47  S.  C. 
L.  147;  Young  v.  Touns,  20  S.  C  L. 
426.  See  also  Roddey  t,  Erwtn,  31 
S.  C.  36,  9  SE  729. 

Tenn. — Fay  v.  Reager,  2  Sneed  200; 
Drane  v.  McOavock,  7  Humphr,  132. 

Tex. — Focke  v.  Blum.  fi2  Tex.  436, 
17  SW  770;  Scott  v.  McDanlel.  67 
Tex.  316.  3  SW  291.  See  Worden  v. 
Pruter,  40  Tex.  Civ.  A.  118.  88  SW 
434. 

Vt. — ^Prentiss  V.  Bliss,  4  Vt.  513,  24 
AmD  631. 

W.  Va. — Brewer  v.  Hutton,  45  W. 
Va.  106.  SO  SE  81.  72  AmSR  804. 

Ont. — Potter  v.  Carroll.  9  U.  C.  C. 
P.  442. 

See  Plckford  v.  Atlantic  Transp. 
Co..  40  N.  S.  237. 

[a]  lUnsteatlon.— (1)  Attach- 
ment of  the  distributive  share  of  the 
proceeds  of  a  sherlfTs  sale  In  his 
hands,  before  the  sale  was  con- 
firmed or  the  proceeds  distributed, 
by  a  creditor  of  such  distribu- 
tee, was  Invalid,  It  being  against 
public  policy  to  disturb  adminis- 
tration of  public  duties  by  pub- 
lic officers.  In  re  Shelly,  24  Del. 
10.  73  A  796.  (2)  Where  there  has 
been  a  sale  of  partnership  property 
by  a  receiver,  the  sale  of  the  same 
property  under  an  attachment  against 
one  of  the  partners  Is  Invalid,  Gnd- 
dls  V.  Ramsey,  8  Ky.  Op.  65.  (3)  But 
money  In  the  bands  of  a  receiver,  be- 
longing to  an  Insolvent  debtor.  Is  sub- 
ject to  attachment  by  his  creditors. 
Phillips  v.  Wathen.  6  Ky.  Op.  174. 
(4)  And  the  proceeds  of  property  sold 
In  replevin  proceedings,  on  being  paid 
to  plalntltTs  attorney,  are  not  ex- 
empt from  attachment  as  belnir  cus- 


todla  legis.  Wilson  First  Vat.  Bank 
V.  Johnston,  160  N.  C.  506,  77  SE  t04 

[b]  This  rale  has  bees  avpllea  to 
(1)  the  estate  of  a  decedent  In  the 
course  of  administration  (McCoy  t. 
Flynn.  (Iowa)  151  NW  466:  Cheatham 
V.  Carrlngton,  14  La.  Ann.  696),  (!) 
the  estate  of  a  testator  prior  Id  the 
qualification  of  the  executor  (Pay  v. 
Reager,  2  Sneed  (Tenn.)  200).  (3)  a 
surplus  arising  from  a  tax  sale  (Wil- 
son V.  Ridgely,  46  Md.  236>,  (4)  pn«h 
erty  assigned  for  the  benefit  of  cred- 
Itors  (Strong  v.  Brown.  41  Minn.  164. 
43  NW  67),  (6)  property  in  the  state 
in  the  hands  of  a  foreign  recetrer 
(Woodhull  T.  Farmers'  Trust  Co..  II 
N.  D.  167.  90  NW  795.  »B  AmSR  71*). 
(6)  a  fund  In  court  (Gumbel  v.  Pit- 
kin, 124  U.  S.  181.  8  set  37».  31  L. 
cd.  374;  Corbltt  v.  Farmers'  Bank,  IH 
Fed.  602;  Matlingly  v.  Grimes,  48  Md. 
102),  (7)  property  In  the  hands  of  the 
sheriff,  under  a  mandate  in  claim  and 
delivery,  which  requires  him  to  tahe 
the  property  and  deliver  it  to  plain- 
tiff (Williamson  v.  Nealy.  119  N.  C. 
339.  25  SE  953).  (8)  and  the  personal 
property  of  an  Insane  person  In  the 
hands  of  the  guardian  (Hale  Dun- 
can, Brayt.  (Vt.)  132). 

[c]  OnstodT  pending  »pv«al  tram 
order  for  AmUvny. — Where  a  decree 
hart  been  pronounced  for  plaintiff  and 
a  pnrty  holding  a  picture  under  the 
orders  of  Ihe  court  had  been  ordered 
lo  deliver  It  to  plaintiff,  the  pictore 
was  in  the  custody  of  the  court  and 
not  subject  to  attachment  pending  an 
appeal  from  such  order.  McKenzie 
v.  Noble,  47  S.  C.  L..  147. 

[d]  Chtstody  of  ersdltOF  sMklBg 
prsfertnoe. — Property  of  an  Insolvent 
debtor  In  the  hands  of  one  seeking 
to  become  a  preferred  creditor  by 
mortgage  Is  In  custodla  legls.  Citi- 
zens' Nat.  Bank  v.  JenkS.  6  Dak.  43S. 
43  NW  947;  Straw  v.  Jenka,  «  Dak. 
414.  43  NW  941. 

[e]  Pwipsrtj  hgUL  \ir  vnaomtA  np* 
MBsntatlTsa,— (1)  Money,  credits,  and 
property  are  In  the  custody  of  the 
law  when  held  by  executors,  adminis- 
trators, guardians,  and  like  quasi  offi- 
cers In  their  representative  and  ad- 
ministrative capacltv.  Brewer  v. 
Hutton,  45  W.  Va.  106.  30  SE  81.  7! 
AmSR  804.  See  also  Cheatham  v. 
Carrlngton,  14  l,a.  Ann.  fl96;  Hale  v. 
Duncan.  Brayt.  (Vt.)  132.  (2)  Prop- 
erty of  a  decedent's  estate  In  the 
District  of  Columbia,  and  In  the  con- 
trol of  foreign  executors.  Is  not  sub- 
ject to  attachment  In  the  district  for 
a  debt  due  by  the  decedent,  mich  at- 
tachment not  being  expressly  au- 
thorised by  D.  C.  Code  ii  105.  446  (31 
U.  S,  St.  at  L.  1206.  1258).  Jordan 
V.  Landram,  S5  App,  (D.  C.)  89. 

[f]  Then  propertr  not  in  the 
oastodr  of  the  law. — (1)  Where  the 
statute  provides  that,  upon  the  dis- 
solution of  the  attachment,  the  prop- 
erty attached  shall  be  ordered  by  the 
court  to  be  delivered  up  to  defend- 
ant, If  the  liroperty  has  been  Bold  be- 
fore such  order  Is  made,  the  pro- 
ceeds are  not  In  the  custody  of  the 
law.  Evans  v.  Virgin,  72  Wis.  428.  39 
NW  864.  7  AmSR  870.  (2)  Nor  Is  sn 
Interest  In  land,  for  the  partition  of 
which  a  suit  ts  pending,  in  any  sense 
In  the  custody  of  the  court.  Price 
V.  Taylor.  62  8W  270.  22  Kyt.  1945. 
See  also  Brown  Mfg.  C!o.  v.  Watson. 
3  Tex.  A.  Civ.  Cab.  |  229.  (8)  Where 
a  sheriff  attached  bonds  ana  subse- 
quently the  garnishee  had  an  attach- 
ment tsaued  against  th«m  on  his  own 
account,  the  fact  that  he  had  de- 
posited them  with  the  clerk  of  the 
court  three  days  before  th«  l«Tr  was 
made  upon  them,  as  in  hla  possession, 
the  deposit  being  made  witliout  any 
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of  the  specific  purpose  for  which  the  fund  or  prop- 
erty is  held,  the  writ  may  be  enforced  f^inst  it,'' 
or  any  surplus  remaiaiDg.^' 

392]  h.  Applications  of  Bole"— (1)  Prop- 
Delivered  on  Claimant's  Bond.  Where  prop- 
erty is  delivered  to  a  claimant  upon  the  exeeution 
of  a  forthcoming  or  delivery  bond,  if  the  bond  is 
conditioned  to  hold  the  property  subject  to  the 
order  of  the  court,'*  or  to  return  the  property, 
should  elaimant  fail  in  bis  claim,'*  such  property 
would  not  be  attachable.  On  the  other  hand,  ii  the 
bond  operates  as  an  absolute  dischai^  of  the 
property  and  a  relinquishment  of  the  Hen  tbere- 
OB,"  it  would  then  be  liable  to  a  subsequent  attaoh- 
ment- 

[i  393]   (2)  Fropertar  Held  under  Prior  Levy. 

PrqMsrty  which  is  held  by  an  officer  under  a  levy 
of  a  vaud  writ  of  attachment  is  in  the  constructive 
pessession  of  the  court  and,  pending  such  litigation, 
is  not  subject  to  attachment  by  another  officer;'" 
hot  since  this  rule  arises  from  the  unwillingness  of 
the  court  to  allow  its  jurisdiction  or  administration 
of  justice  to  be  interfered  with,  and  no  confusion 


will  result  from  allowing  the  officer  in  possession 
to  levy  subsequent  writs,  such  a  levy  is  permitted." 
If  the  attaching  officer  unlawfully  releases  his  pos- 
session of  the  property,^"  or  fails  to  take  execution 
upon  it  within  the  time  prescribed  by  law,'*  it  ceases 
to  he  within  the  custody  of  the  law  and  becomes 
attachable. 

Funds  in  the  handfl  of  an  officer  who  col- 
lected it  on  execution  are  not  subject  to  attach- 
ment.** 

Soiplns.  The  principle  of  custodia  legis  does  not 
apply  to  a  surplus  which  the  officer  has  after  satis- 
fying the  execution,  and  therefore,  where  the  prop- 
erty  seized  under  the  attachment  greatly  exceeds  in 
value  the  elaim  under  which  it  is  seized,  the  ex- 
cess, nothing  else  being  in  the  way,  is  liable  for  the 
debtor's  debts  and  may  be  seized  under  junior  at- 
tachments." 

[$  394]    (3)  Pn^Mty  Taken  in  Beidevin.  As 

a  generni  rule  where  property  held  by  an  officer 
under  a  levy  is  replevied  from  him  by  a  claimant 
thereof  and  the  proper  bond  given  for  its  redelivery, 
it  is  not,  during  the  pendency  of  the  replevin  suit. 


order  of  the  court,  did  not  timfee  them 
tn  custodia  lerls,  ao  as  to  vitiate  the 
subsequent  attachment,  they  beinR 
constructive)}'  In  the  possession  of 
the  shertlT  under  the  prior  levy. 
Lemly  v.  Ellla.  143  N.  C.  200.  55  SE 
(4)  Bonds  deposited  vith  the 
clerk  without  any  order  of  court  are 
not  tn  custodia  legls.  Lemty  v.  Ba- 
lis, supra. 

tel  A  deposit  In  Ueu  of  costs  Is 
to  be  regarded  for  all  the  purposes  of 
the  action  for  which  It  1b  deposited 
as  the  property  of  the  party  in  whose 
behalf  the  deposit  Is  made,  and,  al- 
though In  custodia  legls,  may  be  at- 
tached subject  to  the  contingency  on 
which  the  deposit  w;t8  made.  Fraser 
V.  Ward.  2  HowPrNS  (N.  Y.)  47  {aff 
9  NYClvProc  11]  (holding,  however, 
that  where  money  has  been  deposited 
by  an  attorney  as  security  for  costs 
for  plaintiff,  and  the  result  of  the 
action  shows  that  defendant  was  not 
entitled  to  costs,  the  deposit  ceases  to 
be  security,  and  plaintiff's  attorney  as 
the  true  owner  of  the  fund  becomes 
entitled  to  the  return  thereof,  and  the 
deposit  cannot  be  attached  as  the 
property  of  plaintiff), 

[ii]  Moaey  taken  flrou  veraon  of 
one  arrested. — Under  CoA'e  i  2950, 
provldtnK  that  "money  In  the  hands 
of  an  attorney-at-law,  sheriff,  or  other 
officer,  may  be  attached."  money 
which  was  taken  by  the  sheriff  from 
the  person  of  a  debtor  arrested  on  a 
criminal  charge,  and  which  was  at- 
tached while  In  his  hands,  and  by  him 
paid  into  court,  may  be  attached 
whUe  tn  the  hands  of  the  clerk  of 
the  court.  Warren  v.  Matthews,  96 
Ala.  18S.  11  a  286. 

[i]  Vrooeeds  of  sale  of  Infant's 
land  I  Mnnry  arising  from  the  sale 
of  lands  which  belong  to  Infant 
wards  is  subject  to  attachment  In  the 
hands  of  the  clerk  for  confirmation 
of  the  sale.  Le  Roy  v.  Jacoboeky, 
IH  N.  C.  448.  4»  SE  796.  67  LRA  977. 

tn  An  nttMlunamt  of  personalty 
In  possenlon  of  »  shartff  for  safe- 
Issjilsi  pending-  an  application  for  a 
receiver  Is  not  void  because  levied 
without  leave  of  court,  where  neither 
the  sheriff  nor  ~  the  receiver  subse- 
onently  appointed  objected  on  that 
irroana.  Ackernrwn  v.  Ackerman,  50 
Nebr.  E4.  «»  NW  S88.  _ 

83L  Landy  v.  Mortts.  109  89T. 
33  KyL  223  (holding  that  under  Code 
Civ.  Prac  I  207.  prescribing  the  man- 
ner of  executing  an  attachment  on  a 
fund  in  court,  and  I  489.  subjecting 
to  a  Judgment  returned  unsatlsQed 
"any  money,  chose  In  action,  equita- 
ble or  legal  interest,  and  all  other 
property  to  which"  the  debtor  Is  en- 
Utlad.  money  deposited  by  a  Judg- 


ment debtor  in  lieu  of  bail  In  a  crim- 
inal case  may,  on  the  termination  of 
the  prosecution,  be  attached  to  sat- 
isfy the  Judgment  returned  unsatis- 
fied). 

as.  Bvans  v.  HuntsviUe,  7  Ont  L. 
540,  3  OntWR  423. 

04.  For  other  appUoattons  see  su- 
pra g  391. 

86.  Kane  v.  Pilcher.  7  B.  Mon. 
(Ky.)  651.  See  also  Gordon  v.  Johns- 
ton. 4  I^a.  804  (where  It  Is  held  that 
attached  property  delivered  to  a 
claimant  on  a  forthcoming  bond  could 
not  be  taken  on  execution  against  the 
claimant). 

ae.  Tyler  v.  Safford^4  Kan.  680: 
Eidaon  v.  Woolery,  10  wash.  225,  38 
P  1025. 

37.  Jones  v,  Peasley.  3  Greene 
(Iowa)  52;  Duncan  v.  Thomas,  1  Or. 
314:  Frieberg  v.  Elliott.  64  Tex.  867; 
Brown  Mfg.  Co.  v.  Watson,  3  Tex.  A. 
Civ.  Cas.  i  329. 

[a]  Ohuff*  of  Texas  atatats.— The 
Texas  cases  Just  cited  were  decided 
previous  to  a  change  of  the  statutes 
made  tn  1887.  Since  this  change  It  Is 
held  that,  after  the  bond  la  given, 
and  the  property  is  In  the  hands  of 
the  claimant  pending  the  proceedings; 
It  Is  in  custodia  legis,  tn  the  sense 
that  his  possession  thereof  Is  pro- 
tected against  levies  from  any  source 
e.Tcept  subsequent  writs  against  the 
original  defendant.  U.  S.  Carriage 
Co.  V.  Bay  City  Buggy  Works.  12 
Tex.  Civ.  A.  B2.  33  SW  381. 

38.  U.  S, — Corning  v.  Dreyfus,  20 
Fed.  426  [rev  on  other  grounds  124 
U.  S.  131.  8  set  379.  31  L.  ed.  374]; 
Lewis  V,  Orpheus,  15  P.  Cas.  No. 
8.330.  S  Ware  143  [art  30  F.  Caa.  No. 
18,169,  2  Cliff.  29]. 

Ala. — HemlDgton  Typewriter  Co.  v. 
Hall.  1S3  Ala.  619,  63  S  74. 

Ark.— Derrick  v.  Cole,  60  Ark.  394. 
30  SW  760. 

Oh.— Bailey  v.  Chllda.  46  Oh.  St. 
557.  24  NE  &9R. 

R.  I. — Kendrick  v.  Baltimore,  etc., 
R.  Co.,  3  R.  I.  235. 

Vt  — Pond  v.  Baker,  58  Vt.  293,  2 
A  164:  Coffrin  v.  Smith.  51  Vt.  140; 
West  River  Bank  v.  Gorham,  88  Vt 
649. 

Wash. — Bidson  v.  Woolery,  10 
Wash.  226,  38  P  102S. 

Compare  Ltndan  v.  Arnold,  85  S. 
C.  L.  290  (where,  although  not  nec- 
essary to  the  decision  of  the  case,  the 
court  said  that  an  officer  wlt^  a  writ 
of  foreign  attachment  may  attach 
property  held  by  another  officer  un- 
der a  writ  of  domestic  attachment). 

[a]  Koaifloatton  of  mle^Under 
the  statutes  of  some  states,  while 
tbe  fact  that  the  goods  are  in  cus- 
todia legls  and  therefore  not  subject 


to  actual  caption  or  seizure  by  an- 
other officer  Is  recognized,  he  is  still 
allowed  to  attach,  subject  to  the 
operation  of  the  first  attachment. 
White  v.  Culter.  12  111.  A.  88;  State 
V.  Curran.  45  Mo.  A.  142.  Manner 
of  levy  under  such  circumstances  see 
Infra  fi  463. 

(b]  Wrongful  possesslos  by  offi- 
cer.— (1)  Property  seized  under  a 
void  attachment  Is  not  In  the  custody 
of  the  court  and  may  be  seized  under 
another  writ.  Mllner,  etc.,  Co.  v. 
Deloach  Mill  Mfg.  Co.,  139  Ala.  645, 
36  S  766,  101  AmSR  68;  Mississippi 
Mills  V.  Meyer,  83  Tex.  433,  18  SW 
748.  (2)  And  the  same  la  true  where 
the  possession  of  the  officer  under 
the  attachment  la  Illegal  because  tlie 
property  twlonga  to  a  person  other 
than  defendant  In  attachment.  Mil- 
ner,  etc..  Co.  v.  Deloach  Mill  Mfg. 
Co.,  supra. 

[c]  ChMds  attached,  but  xeestptsd 
for  and  redelivered  to  the  debtor,  may 
still  be  attached  by  any  other  cred- 
itor. Robinson  v,  Uanafleld,  13  Pick. 
(Mass.)  139;  Denny  v.  Willard.  11 
Pick.  (Mass.)  519,  22  AmD  389. 

[dl  Ooods  levied  loon  wOev  a 
fMndulently  confessed  jiKUrmeat  are 
subject  to  attachment.  Wiseman's 
App.,  4  Walk.  (Pa.)  143. 

as.  U.  S. — Livingstone  v.  Smith,  B 
Pet.  90.  8  L.  ed.  57. 

L«. — Hoy  V.  Eaton,  26  La.  Ann.  169. 

Mass. — Wheeler  v.  Bacon,  4  Gray 
650. 

Vt. — Weet  River  Bank  v.  Gorham, 
38  Vt.  649. 

Wis.— Halpin  v.  Hall.  42  Wis.  176. 

Mode  of  levy  see  Infra  )!  424-449. 

SO.  Chadbourne  v.  Sumner,  16  N. 
H.  129.  41  AmD  720;  Young  v.  Walk- 
er, 12  N.  H.  602;  Root  v.  Columbus, 
etc..  R.  Co..  46  Oh.  St.  222.  12  NE  812; 
Pond  V.  Baker.  58  Vt.  293.  2  A  164. 

[a]  The  fact  that  the  property  has 
beeai  Mmoved  from  the  place  of  at- 
tachment for  the  purpose  of  being 
sent  out  of  the  state  for  aale  doea 
not  render  It  liable  to  another  at- 
tachment if  It  is  In  the  possession  or 
under  the  control  of  the  oiBcer.  Ela 
V.  Shepard,  32  N.  H.  277. 

[b]  If  Ml  offloer  leaves  jroods  tn- 
temdn^ed  with  other  goods  of  the 
debtor,  so  tliat  another  officer  cannot 
distinguish  which  baa  been  attached, 
he  may  attach  the  whole.  Sawyer  v. 
Merrllt,  6  Ptolc  (Mass.)  478.  See  also 
supra  I  353. 

81.  Pond  V.  Baker,  S8  Vt.  293.  2 
A  164. 

33.  Thompson  v.  Brown,  17  Pick. 
(Maas.)  462. 

33.  Sackhoff  v.  Vandegrlft.  98  Ala. 
192,  13  S  495:  Roddey  v.  Erwln,  31  S. 
C,  36,  9  SB  729. 
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sabject  to  attachment.'^  If,  however,  the  levy  and 
replevin  suits  are  fraudulently  brought,  such  prop- 
erty is  not  in  custodia  legis,  and  would  be  liable 
to  attachment  by  bona  fide  creditors.*'' 

[(  395]  S.  Snarea  of  Corporate  Stock.'*  Stocks 
of  a  corporation  were  not  subject  to  levy  at  com- 
mon law,  and  hence,  in  the  absence  of  an  enabling 


34.  Powell  T.  Rankin,  80  Ala.  316; 
Scarborough  v.  Malone,  67  Ala.  670; 
Cordaman  v,  Malone,  63  Ala.  556;  Mc- 
Kinney  v.  Purcell,  28  Kan.  446;  Shull 
V.  Barton.  56  Nebr.  716,  77  NW  132, 
71  AmSR  698;  Coos  Bay  R.  Co.  v. 
Wieder,  26  Or.  453,  88  P  838.  See 
also  Sackhoft  t.  Vandegrlft,  98  Ala. 
192,  13  S  49S  (holding  that,  where 
goods  that  have  been  attached  and 
replevied  are  of  much  greater  value 
than  the  amount  of  the  first  attach- 
ing creditor's  debt,  they  may  be 
seized  under  subsequent  attachments 
in  the  same  court  by  another  officer. 
But  whether  another  creditor  assert- 
ing bis  claim  In  another  Jurisdiction 
may  thus  reach  the  surplus  of  value 
and  make  It  available,  queere);  Van- 
derburgh v.  Bassett.  4  Minn.  242 
(holding  that,  where  property  Is 
taken  by  an  officer  upon  a  writ  of  at- 
tachment and  it  is  replevied  from 
him  and  delivered  to  platntiff  in 
replevin,  it  cannot  afterward  be  re- 
taken on  the  same  writ).  Contra 
Patterson  v.  Seaton,  64  Iowa  116,  19 
NW  869. 

[a]  The  reason  of  ths  nil*  is  that 
"while,  by  giving  a  replevin  bond,  the 
plaintiff  obtains  possession  of  the 
goods,  this  does  not  change  the  fact 
that  they  are  still  the  subject-matter 
of  litigation,  and  by  legal  Action  still 
to  be  deemed  In  the  possession  of  the 
law.  If  the  replevin  action  be  deter- 
mined adversely  to  the  plaintiff,  ha 
has  the  right  to  return  the  very  goods 
replevied,  and  the  defendant  has  a 
corresponding  right  to  enforce  such  a 
return.  It  is  true,  the  judgment  in 
replevin  actions  ordinarily  runs  in 
the  alternative  to  guard  against  an 
inability  to  make  or  compel  a  deliv- 
ery of  the  property ;  but  still  the  ac- 
tion of  replevin  Is  in  its  nature  an 
action  to  determine  and  enforce  the 
rightful  possession  of  apecific  prop- 
erty; ana  while  that  action  Is  pend- 
ing, the  law  should  not  permit  the 
seizure,  under  execution  or  attach* 
ment,  of  that  property,  in  such  a 
manner  as  to  prevent  the  full  en- 
forcement of  the  judgment  in  the 
replevin  action."  McKlnney  v.  Fur- 
cell,  28  Kan.  446.  448.  See  also  Shull 
V.  Barton,  56  Nebr.  716,  77  NW  132, 
71  AmSR  698. 

[b]  This  ml*  doss  not  apply 
where  all  the  claimants  of  property 
In  the  replevin  case  are  parties  to 
the  attachment  proceedings.  Roth- 
weiler  v.  Mason,  92  Kan.  612,  141  P 
245  [reh  den  93  Kan.  4,  142  P  2671. 

35.  Kingman  First  Nat.  Bank  T. 
Gerson,  50  Kan.  582,  32  P  906;  Jacob! 
V,  Schloss,  7  Coldw.  (Tenn.)  38S. 

36.  Oarnishinettt  of  oorpont* 
stock  see  Garnishment  [20  Cyo  990]. 

37.  Del. — Fowler  V.  Dickson.  24 
Del.  113,  74  A  601. 

D.  C, — Barnard  v.  Life  Ins.  Co.,  15 
D.  C.  63. 

Ga.— Haley  v.  Reld,  16  Qa.  487. 

Md. — U.  8.  Bxpress  Co.  v.  Rurlock, 
120  Md.  107,  87  A  884,  AnnCaalOlSA 
666  and  note. 

Mich. — Van  Norman  v.  Jackson  dr. 
Judge,  4S  Mich.  204,  7  NW  796. 

Mo. — ^Tufts  V.  Volkentng,  122  Mo. 
681,  27  SW  522  (stating  law  prior  to 
1860);  Poster  v.  Potter.  87  Mo.  626. 

N.  H.— Fowler  v.  Dicksoti.  74  A  60X. 

N.  J.— Cord  V.  Newlin,  71  N.  J.  I* 
438   69  A  22 

Va. — Lispcomb  V.  Condon,  SI 
W.  Va.  416.  49  SB  892,  107  AmSR 
938.  67  LRA  670. 

"It  is  well  settled  at  common  law 
that  that  sort  of  property  Is  of  such 
a  shadowy  nature  that  the  hand  of 
the  law  cannot  grasp  it  so  as  to  give 


to  any  creditor  any  right  against  it 
which  can  be  enforced  through  any 

Judicial  process."  Barnard  V.  Life 
ns.  Co.,  IS  D.  C.  63,  64. 
"The  remedy  by  attachment  is 
highly  artiflclal  and  In  this  State  is 
considered  as  'special  and  extraordi- 
nary.' The  statutory  provisions  re- 
lating to  it  have  invariably  been  sub- 
jected to  strict  construction,  and  the 
rule  is  fairly  established  that  unless 
the  case  Is  plainly  within  the  terms 
expressed  it  cannot  be  considered  as 
embraced.  The  leading  cases  are 
Greenvautt  v.  Farmers',  etc..  Bank,  2 
Dougl.  (Mich.)  498,  and  Buckley 
Lowry,  2  Mich.  419.  The  same  doc- 
trine applies  with  great  force  to  the 
subjection  of  shares  of  stock  In  In- 
corporated  companies  to  mesne  proc- 
ess. They  are  not  leviable  at  common 
law,  and  positive  provisions  are 
requisite  to  enable  a  court  of  com- 
mon law  to  apply  Its  power  to  them. 
They  are  intangible  entitles  and  In- 
capable of  caption  by  the  gross 
methods  of  that  system.  In  order 
that  they  may  be  safely  proceeded 
against  without  going  Into  a  court  of 
equity  it  is  indispensable  that  the 
legislature  provide  specifically  there- 
for and  prescribe  in  detail,  or  at  least 
In  substance,  all  the  means  neces- 
sary for  the  object.  Williamson  v. 
Bmoot.  7  Mart.  (La.)  81;  Howe  v. 
Starkweather,  17  Mass.  240 ;  Blair 
v.  Compton,  83  Mich.  414:  James  v. 
Pontlac,  etc..  Plank-road  Co.,  8  Mich. 
91:  Denton  v.  Livingston.  9  Johns 
(N.  T.)  98.  6  AmD  264."  Van  Nor- 
man v.  Jackson  County  Cir.  Judge, 
46  Mich.  204.  208.  7  NW  796. 

"Attachment  becomes  a  means  of 
transferring  the  property  attached. 
That  property,  first  or  last,  has  to  be 
sold  to  satisfy  the  attachment.  But 
for  the  transfer  of  this  sort  of  per- 
sonal property,  this  stock,  In  this  cor- 
poration, another  mode  Is,  by  the 
charter  itself,  provided,  namely:  such 
a  mode  as  may  have  been  prescribed 
"by  the  by-laws  of  such  company.' 
And  what  reason  Is  there  why,  in  the 
Interpretation  of  these  words  of  the 
charter,  the  maxim.  Incluslo  unlus  ex- 
cluslo  alterius,  should  not  apply?  I 
know  of  none.  ...  To  •levy'  means 
to  selse^ — to  take  corporeally.  It  fol- 
lows that  what  cannot  be  seized — 
what  cannot  be  taken  corporeally, 
cannot  be  levied  on.  And  as  the  law 
is  not  to  be  presumed  to  require  Im- 
possibilities, when  It  requires  an  ex- 
ecuting officer  to  levy  on  both  per- 
sonal and  real  estate,  it  Is  not  to  be 
presumed  to  Intend  to  require  him  to 
levy  on  such  personal  or  real  estate 
as  it  is  impossible  to  levy  on;  that 
is  to  say,  as  It  is  Impossible  to 
seise— to  take  corporeally.*'  Haley  v. 
Reid,  16  Ga.  437.  438. 

[a]  The  reason  of  the  ntle  Is  that 
"to  levy*  means  to  seise — to  take 
corporeally.  It  follows  that  what 
cannot  be  seized — what  cannot  be 
taken  corporeally,  cannot  be  levied 
on."  Haley  v.  Reld,  16  Oa.  487, 
489 

[b]  national    bank  stock.— The 

levy  of  an  attachment  on  the  shares 
of  a  national  bank  under  the  Ver- 
mont statutes  (Rev.  L.  IS  3261.  8262), 
which  do  not  Include  national  batUE 
stock  In  their  provisions,  ta  of  no 
effect  against  defendant  In  attach- 
ment. Sowles  v.  National  Union 
Bank,  82  Fed.  696. 

38.  U,  S. — Plnney  v.  NevIIls,  86 
Fed.  97;  New  Tork  Commercial  Co. 
V.  Francis.  83  Fed.  769,  28  CCA  199; 
Williams  V.  Mechanics'  Bank,  29  F. 
Cas.  No.  17.727,  6  Blatchf.  69.  See 


statute,  are  not  liable  to  attachment."  In  some  of 
the  states,  there  are  statutes  by  virtue  of  which 
shares  of  stock  in  incorporated  companies  may  be 
attached,*'  but  only  the  l^al  and  not  the  equitable 
interest  is  attachable,'*  and  it  has  been  hcdd  that 
such  shares  can  be  attached  only  in  the  state  grant- 
ii^  the  charter  of  the  corporation.** 

also  Sowles  v.  National  Union  Bank, 
82  Fed.  S96. 

Ark.— Scott  V.  Honpt,  7«  Ark.  78.  II 
SW  1067. 

Cal. — Farmers'  Nat.  Gold  Bank  v. 
Wilson,  58  Cal.  600. 

Conn. — Colt  v.  Ives,  31  Conn.  25,  81 
AmD  161;  Shipman  v.  .^tna  Ins.  Co. 
29  Conn.  245. 

111.— Pease  v.  CThlcago  Crayon  Co- 
236  III.  391,  86  NE  619,  18  LRANS 
11S8  and  note,  14  AnnCas  263  [alC  13! 
III.  A.  6131;  Union  Nat.  Bank  v. 
Byram,  131  111.  S2,  22  NE  842;  Thomp- 
son V.  Wells,  67  111.  A.  430. 

Ky. — Johnson  t.  I«ouIbv1U«  City 
Nat.  Bank,  56  SW  flO,  22  Kyi*  11». 

Mass. — Blanchard  t.  Dedham  Gas- 
light Co.,  12  Gray  213;  Fisher  t.  Es- 
sex Bank,  S  Gray  278.  See  Titcomb 
V.  Union  M.  ft  F.  Ins.  Co.,  8  Hasa 

Mo.— Tufts  V.  Volkenlnc,  122  Mo. 

27  SW  622. 
N.  J.— Cord  v.  Newlin,  71  N.  J.  L. 
438,  69  A  22. 

N.  T. — Simpson  v.  Jersey  dty  Con- 
tracting Co..  165  N.  T.  192.  SS  NE 
896,  65  LRA  796  and  note.  31 
NTCIvProc  286. 

Pa.- — BonafCon  v.  Wyoming  Canal 
COu  4  Phlla.  29. 

Tenn. — State  Ins.  Co.  v.  Gennett.  3 
Tenn.  Ch.  100. 

Va, — Chesapeake,  etc.,  TL  Co.  v. 
Paine.  29  Gratt.  (70  Va.)  502. 

W.  Va. — Lipscomb  v.  Condon.  E6 
W.  Va.  416.  49  SE  392.  107  AmSR 
938.  67  LRA  670. 

[a]  Statute  keld  to  l»oliia«  ahans 
of  stock. — Code  (1899)  o  106  9  9.  giv- 
ing plaintiff  in  attachment  a  lien  on 
personalty  of  his  debtor  on  the  levy 
of  the  attachment  or  service  on  gar- 
nishee on  all  choses  in  action  and 
other  securities  of  defendant  from 
the  suing  out  of  the  attachment,  in- 
cludes shares  of  stock  In  the  terms 
"personal  property,  choses  in  action, 
and  other  securities."  Lipscomb  v. 
Condon,  66  W.  Va.  416.  49  SB  S9S,  107 
AmSR  9S8,  S7  LRA  670. 

[b]  Vo»l«m  ooxponthnuif— Where 
the  statute  allows  It.  the  authority 
extends,  as  a  general  mlo,  only  to 
domestic  corporations.  U.  8.  Bxpress 
Co.  V.  HurlOCk,  120  Md.  107.  87  A 
884,  AnnCa8l9l6A  566  and  note. 

38.  Gypsum,  etc.,  Co.  v.  Kent  Clr. 
Judge.  97  Mich.  631.  67  NW  191;  Van 
Norman  v.  Jackson  Clr.  Judge,  45 
Mich.  204,  7  NW  796;  Newberry  v. 
Detroit,  etc..  Iron  Mfg.  Co.,  17  Mich. 
141;  Lippitt  V.  American  Wood  Pa- 
per Co.,  15  R.  I.  1*1,  23  A  111.  2 
AmSR  886;  Beckwith  v.  Burroughs. 
13  R.  I.  294,  14  R.  I.  866.  61  AmR  S9S; 
Pelzer  Mfg.  Co.  v.  Pitts,  76  S.  C 
849.  5?  SE  29,  11  AnnCas  66S  and 
note.  See  Tombler  v.  Palestine  Ice 
Co..  17  Tex.  Civ.  A.  596,  43  SW  8S«. 
See  also  Tufts  v.  Volkening,  SI  Uo. 
A.  7  [aft  122  Mo.  631,  27  SW  522]. 
Compare  MIddletown  Sav.  Bank  v. 
Jarvis,  83  Conn.  S72, 

40.  U.  8.— Pinney  v.  NevUla,  26 
Fed.  97. 

Conn. — Winslow  T.  Fletcher.  K3 
Conn.  390.  4  A  260.  55  AmR  12*. 

111. — Reld  Ice  Cream  Co.  v.  Ste- 
phens, 62  111.  A.  334. 

Ky. — New  Jersey  Sheep,  eto^^CoL  v. 
Traders'  Deposit  Bank,  104  Ky.  90, 
40  8W  077,  20  KyL  665. 

N.  T.— Plimpton  T.  Btselow.  •>  N. 
T.  692. 

R.  I.— Ireland  t.  Globe  MlUlng, 
etc.,  Co..  19  R.  T.  ISO.  92  A  OSl.  SI 
AmSR  766,  29  LRA  4S9. 

[a]  Stock  of  wmrssidaKt  ««iMor 
(1)  in  a  domestic  corporation  may  be 
attached  where  the  statutes  allow  the 
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XTT  LEVY 

[S  396]  A.  Necessity  of  Lvvy—l.  To  Aconlaitioii 
(A  Jurisdiction.  In  an  attaehme&t  suit,  where  there 
is  no  p^Bonal  service  on  defendant,  a  levy  is  es- 
sential t»  give  the  court  jurisdiction  to  proceed  to 
judgment,*^  and  a  simulated  levy  upon  property  to 
which  defendant  has  no  claim  of  right  will  not 
have  the  effect  of  constructive  notice  to  him  so  as 
to  aathOTin  the  court  to  proceed  to  judgment.** 

[(  397]   2.  ,To  Onation  of  Uen.   In  order  that 

attachment  of  the  property  of  a  non- 
resident and  make  the  shares  of  stock 
Bobjwt  to  attachment,  and  It  la  Im- 
material that  tlie  certificates  of  stock 
are  not  within  the  Jurisdiction  of  the 
court  Bowman  v.  Breyfogle.  148 
Ky.  443,  140  SW  694,  AnnCasl914B 
138.  (2)  The  fact  that  certlflcates 
of  stock  In  a  domestic  corporation 
are  In  the  possession  of  a  nonresi- 
dent debtor  beyond  the  limits  of  the 
state  does  not  preclude  an  attachment 
of  the  stock,  xouns  t.  South  Trede- 
gar Iron  Co..  SB  Tenn.  189,  2  SW 
302,  4  AmSR  762. 

[b]  OwrtUlcates  of  foreign  oor- 
poratiOB  pledged  within  vtat*. — In 
New  Tork  it  has  been  held  that, 
where  certlflcates  of  stock  in  a  for- 
eign corporation,  belonging  to  a  non- 
resident, are  In  the  possession  of  a 
resident  of  the  state  as  security  for  a 
debt,  the  Interest  of  the  owner  and 
obligor  therein  Is  a  property  right 
within  the  state  and  may  be  levied 
on  under  a  warrant  of  attachment 
against  him  made  by  service  of  a  no- 
tice on  the  pledgee  In  the  manner 
prescribed  by  Code  Civ.  Proc.  !  649 
Bubd  3.  Simpson  v.  Jersey  City  Con- 
tracting Co.,  166  N.  T.  193,  58  NB  896, 
55  LRA  798  and  note,  31  NTCivProc 
288  [air  47  App.  Dlv.  17,  61  NTS  1033, 
30  NYClvProc  161]. 

41,  U.  S. — Cooper  v.  Reynolds,  10 
WalL  308,  19  L.  ed.  931  (construing 
Tennessee  statute). 

Ala. — piournoy  v.  Lyon,  70  Ala.  308. 

Ark.— Feild  v.  Dortch.  34  Ark.  399. 

Colo. — Crtsman  v,  Dorsey,  12  Colo, 
567,  21  P  920,  4  LRA  664. 

Conn. — ^Muneer  v.  Doolan.  76  Conn. 
tSS.  66  A  169. 

Oa. — ^Albright-Pryor  Co.  v.  Pacific 
Selllns  Co..  12S  Ga.  498.  6S  BB  251, 
115  AmSR  108. 

ni.— West  Schnebly.  54  111-  623; 
House  T.  Hamilton,  43  111.  186;  Cul- 
ver V.  Ramsey,  7  111.  A.  422. 

Ind. — The  Steam-Boat  Tom  Bowling 
V.  Hough,  6  Blackf.  188. 

Iowa. — ^Rowan  v.  Lamb,  4  Greene 
418. 

Ky.— Williamson  v.  Elliott.  1  KyL 
!7S. 

He. — Hartln  v.  Bryant.  108  Me.  263. 
80  A  702. 

Hiss. — Louis  Werner  Sawmill  Co.  v. 
Sbeffleld.  89  Miss.  12,  42  S  876. 

Mo. — McCord.  etc..  Mercantile  Co. 
V.  Bottles,  68  Mo.  A.  384. 

Oh, — Buckeye  Pipe  Line  Co.  v.  Fee, 
SI  Oh.  St.  543.  57  446,  78  AmSR 

'43:  Boot  V,  Columbus,  etc.,  B.  Co., 
46  Oh.  St.  222,  12  NE  812. 

Tenn. — Avery  v.  Warren,  12  Heisk. 
559:  Nashville  Bank  v.  Ragsdale, 
Peck  296;  Cheatham  v.  Trotter,  Peck 
1>8:  Pennebaker  T.  Tomllnson,  1 
Tenn.  Ch.  111. 

See  H.  L..  Grlffln  Co.  v.  Howell,  88 
Utah  36T.  113  P  326. 

Tn  attachment  cases  the  levy 
takes  the  place  of  service.  When  no 
steps  have  been  taken  In  an  attach- 
ment case  to  acquire  Jurisdiction  of 
the  defendant's  person,  and  he  has 
not  appeared  and  answered  or  other- 
wise submitted  himself  to  the  juris- 
diction of  the  court,  the  court  Is  wlth- 
ont  Jurisdiction  to  render  a  Judgment 
until  there  has  been  a  lawful  seizure 
of  property  owned  by  him  within  the 
Jurisdiction  of  the  court,  and  then 
only  after  a  lawful  return  of  such 
Klxure  has  been  duly  entered.  Tuells 
"  Torra%  113  Ga.  691,  39  SE  465." 


OF  ATTACHMENT 

a  creditor  may  acquire  a  lien  by  virtue  of  his  at- 
tachment, it  is  not  alone  sufficient  that  a  writ  of 
attachment  has  been  regularly  issued  by  a  com- 
petent authority,  or  even  placed  in  the  hands  of 
an  ofiScer,  but  there  must  be  an  actual  and  valid 
levy  upon  the  property  of  the  debtor,*"  and,  until 
such  levy  has  been  made,  the  attachment  creditor  has 
no  rights  in  his  debtor's  property." 
[%  398]   B.  Who  Kay  Ln^— 1-  In  CtenwaL  The 

Ky. — Gray  v.  Patton,  13  Bush  626; 
Nutter  V.  Connet,  3  B.  Mon.  199;  Sew- 
ell  V.  Savage,  1  B.  Mon.  260. 

Md.— Hersberg  V.  Warfleld.  76  Md. 
446.  26  A  664;  Wallaca  V,  Fwiest.  S 
Hiirr.  &  M.  261. 

-Mich.— Hunt  V.  Strew.  ^  MSclL^tM' 
Mlfi.s.— Mears  v.  Win«o#»1^  &  U. 
Oi.  449. 

N.  J.— Tomllnson  V.  StOM,  28  N.  3. 

L.  201. 

N.  T. — Lynch  v.  Oary,  62  N.  T. 
IRl;  Rodgers  v.  Bonner,  45  N.  T. 
879;  Van  Camp  v.  Searle.  79  Hun  134, 
2ft  NYS  757.  24  NTClvProc  16  [moa 
147  N.  Y.  150,  41  NE  427.  2 
NVAnnCns  351];  Rchlcb  v.  Baldwin, 
2!:  IlowPr  27S;  Learned  v.  Vandeii- 
bi:ri,-!i.  S  ITiiwPr  7":  Kurkhardt  v. 
Sariford,  7'  IlrnvPr  329  [.iff  1  Abb. 
D(;c.  2r,3,  15  AbbPr  243  note];  Ful- 
concr  V.  Freoman,  4  .Sandf.  Ch.  565. 

Oh. — RaHlmore.  etc.,  R.  Co.  v.  May, 
2fi  Oh.  .St.  347;  Haldeman  V.  Hlllsbor^ 
oiiBh.  eic,  It.  Co.,  2  Handy  101,  12 
Oil.  Pfr.  (llfprint)  3^1. 

y.  C  — Ciotj^Lr  V.  liadpllffe,  5  S.  C. 
L.  25;  Bethune  v.  Gibson.  4  S.  C.  L. 
601;  Robertson  v.  Forest,  4  B.  C.  L. 
466:  Crownlnshield  v.  Strobel,  4  S. 
C.  L.  80. 

Tenn. — Sharp  v.  Hunter,  7  Coldw. 
389. 

Tex. — Sullivan  v.  Cleveland,  62  Tex. 
677;  PIttman  v.  Rotan  Grocery  Co., 
15  Tox.  Civ.  A.  676,  39  SW  1108;  Llns 
v.  Atchlaon,  14  Tex.  Civ.  A.  647,  38 
SW  640,  47  SW  642, 

Vt.— Ellison  V.  Wilson,  36  Vt  60. 
Va. — Williamson  v.  Bowie,  6  Munf. 
<20  Va.)  176. 

Wash. — E.  C.  Meacham  Arms  Co. 
V.  Strong,  3  Wash.  T.  61,  13  P  246. 

Wis. — Mahon  v.  Kennedy,  87  Wis. 
B6,  B7  NW  1108. 

Ont. — Robinson  v,  Berein,  10  Ont, 
Pr.  127. 

[a]  •Th*  pdme  objeot  la  levylar 
t&a  attaelimeiit  Is  to  omda,  pendente 
lit*,  a  Usa;  or.  In  other  words,  to 
put  the  property  In  the  custody  of 
the  law  until  by  the  Judgment  of  the 
proper  tribunal  the  plalntlfTs  claim  Is 
established,  when  the  lien  becomes 
effective  as  of  the  date  of  the  levy.'* 
Dorrier  v.  Masters,  83  Va,  469,  473, 
2  SE  927. 

[b]  irothlttff  short  of  an  attach- 
ment of  goons  can  create  a  lien. 
State  V.  Harrington,  28  Mo.  A.  287. 

[c]  SellveTT  of  the  writ  to  the 
sheriff  with  InstrnuUons  not  to  levy 
for  the  present  creates  no  right 
against  defendant's  property.  Gray 
V.  Patton,  13  Bush  (Ky.)  625. 

[d]  Aa  abscwndinff  debtor's  iMid  is 
not  bound  by  reason  of  the  fact  that 
an  attachment  against  him  is  In  the 
hands  of  the  sheriff,  prior  to  actual 
nelKure  under  the  writ.  Robinson  v. 
Bergln,  10  Ont.  Pr.  127. 

M.  Gumbel  v.  Pitkin,  124  U.  S.  131, 
8  set  379.  31  L.  ed.  374;  Mcintosh  v. 
Smiley,  32  Mo.  A.  125  [aff  107  Mo. 
377,  17  SW  979];  Baltimore,  etc.,  R. 
Co.  V.  May,  25  Oh,  St,  347:  Sharp 
V.  Hunter,  7  Coldw.  (Tenn.)  389. 

[a]  Za  •ftnltftble  prooeedlaffs  to 
snbjsot  propertj  speclncally  described 
for  the  payment  of  a  judgment  after 
return  of  "no  property"  on  an  exe- 
cution thereon,  no  attachment  levy  Is 
necessary  to  give  a  Hen  against  such 
property,  since  a  lien  Is  created  by 
the  filing  of  the  petition  and  service 
of  the  summons.  Murphy  v.  Coch- 
ran, 80  Ky.  239. 


Albright-Pryor  Co.  v.  Paclflc  SellinK 
Co.,  126  Ga.  498,  600,  66  SB  261,  115 
AmSR  108. 

[a]  jnrlsdlctlOB  over  a  aonrssl^ 
dtnt  defeadanVs  property  Is  acquired 
only  where  It  is  both  lound  In  the 
state  and  attached.  Martin  v.  Bry- 
ant. 108  Me,  263,  80  A  702,  See  also 
Werner  Sawmill  Co.  v,  Sheffield,  89 
Miss,  12,  42  S  876. 

[b]  Jtulsdlotlon  depemda  tipoa  tlia 
prooesfllnga  prior  to  the  retnra  term, 
and  If  no  property  of  defendant  has 
been  seised,  nor  levy  made,  nor  sum- 
mons of  garnishment  issued  prior  to 
that  time,  all  subsequent  proceedings 
are  Invalid.  Albrlght-Pryor  Co.  v. 
Pacific  Selling  Co.,  126  Ga.  498,  55  SE 
261,  115  AmSR  108. 

[c]  Property  most  be  Attached. — 
Rev.  St.  G  83  B  21.  authorizing  at- 
tachment against  a  nonresident  de> 
fendant  by  service  on  his  tenant, 
agent,  or  attorney,  does  not  authorize 
such  service  unless  property  is  at- 
tached. Martin  v.  Bryant,  108  Me. 
253.  SO  A  702. 

[d]  The  faot  that  no  1«tt  !■  la- 
dorsed  on  an  attachment  Is  imma- 
terial where  the  sherlfTs  return  upon 
the  writ  recites  a  levy,  and  Is  accom- 
panied by  the  appraisal.  Grover  v. 
Buck,  34  Mich.  619. 

[e]  Where  an  attMhnent  was 
void  for  defective  ssmoe,  all  subse- 
quent proceedings  based  thereon. 
Judgment  lien,  foreclosure,  and  cer- 
tificate, were  also  void.  Munger  v. 
Doolan,  75  Conn.  666,  55  A  169. 

[f]  Jnzlsdiotlon  ovw  property  re- 
lates to  tlms  of  Issji  On  service  of 
the  attachment  the  property  attached 
immediately  cornea  within  the  juris- 
diction of  the  court,  although  service 
of  the  summons  on  defenduit  is  nec- 
essary to  give  Jurisdiction  of  his  per- 
son. The  Jurisdiction  over  the  prop- 
erty relates  to  the  time  of  the  levy 
regardless  of  whether  Jurisdiction  of 
the  person  has  been  acquired  or  not, 
Feild  v.  Dortch,  34  Ark.  899. 

[g]  A  sale  (1)  under  an  attach- 
ment passes  no  title  where  no  levy 
was  made  (Robson  v.  Shea,  6  KyL 
601:  Williamson  v.  Elliott,  1  KyL 
279),  (2)  and  a  judgment  ordering 
the  sale  of  property  alleged  to  have 
been  attached  will  be  set  aside  where 
there  Is  nothing  in  the  record  to  show 
that  the  property  described  in  such 
judgment  was  attached  (Randolph  v. 
Hill.  11  Ind.  354). 

[h]  Omission  of  levy;  effect  on 
natore  of  golt^— Where  a  writ  of  at- 
tachment Is  sued  out  in  a  suit,  but  no 
property  Is  levied  on,  the  suit  stands 
as  If  it  had  been  instituted  by  sum- 
mons alone.  New  Tork,  etc.,  R,  Co. 
V.  Estin,  147  U.  8.  691,  13  SCt  444, 
37  L.  ed.  292. 

43.    Grler  v.  Campbell,  21  Ala..  227. 
43.    U.   S.— Smith  v.  Packard,  98 
Fed.  793.  39  CCA  294. 
Ala.— Pond  V.  Grlffln.  1  Ala.  678. 
Cal.— TatfU  v.  Manlove,  14  Cal.  47, 
73  AmD  610. 

Colo. — ^Thompson  v.  White,  25  Colo. 
226,  64  P  718-  Crisman  v,  I>orser.  12 
Colo.  667,  21  F  920,  4  LRA  664;  Ray- 
nolds  V.  Ray,  12  Colo.  108.  20  P  4. 

Conn. — Gates  v.  Bushnell,  9  Conn, 
530;  Pitch  v.  Walte,  5  Conn.  117. 

111. — Culver  V.  Rumsey,  6  III.  A. 
598. 

Ind.— Zlegenhager  v.   Doe,   1  Ind. 

296. 

Iowa, — ^Kuhn  v.  Graves,  9  Iowa  303. 
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writ  must  be  executed  by  the  executive  officer  of 
the  court,  or  of  some  court  of  similar  jurisdiction 
in  another  county  or  district,  to  whom  it  is  di- 
rected, and  whose  duty  it  is  to  obey  the  mandate 
contained  in  the  process,*^  and  service  of  the  writ 
by  an  officer  not  legally  authorized  is  void.*^ 

A  private  ludiTidnal  cannot  make  a  levy  under 
a  writ  of  attachment.*^ 

[$  399]  2.  Particular  Officers— a.  Sheriffs  and 
Their  Deputies.  Attachments  may  usually  be  levied 
by  the  sheriflE  of  a  county,**  and  in  certain  eases, 
as  where  the  attachment  is  for  more  than  a  certain 
amount  or  returnable  to  certain  courts,  only  the 


sheriff  or  his  deputy  is  authorized  to  levy.*'  The 
power  of  a  sheriff  to  levy  an  attachment  may  also 
be  exercised  by  a  properly  appointed  and  author^ 
ized  deputy  of  such  sheriff,^''  although  it  has  been 
held  that  a  sheriff  cannot  ratify  the  ill^al  act  o£ 
one  assuming  to  act  as  his  deputy  and  mnVing  a 
levy  in  his  name  without  bis  authority.^* 

A  writ  directed  to  a  constable  cannot  lawfully 
be  levied  by  the  sheriff,"^  unless  the  statute  au- 
thorized him  to  execute  such  process.^^ 

400]  b.  Constables  and  Their  Depnties.  At- 
tachments may  in  certain  cases  be  levied  by  a  con- 
stable    but  as  a  rule  their  power  in  this  respeet 


[b]  niisff  %  uu  opmtei  m  lla 
ptaMOK— strictly  speaking  a  lien 
upon  the  property  described  is  not 
created  by  the  mere  filing  of  the  bill 
and  without  a  levy  of  the  writ  of  at- 
tachment, but  the  nilng  of  a  bill  oper- 
ates aa  a  Us  pendens,  during  which 
all  transfers  are  void  and  the  prop- 
erty is  thus  practically  secured  until 
the  lien  of  attachment  can  be  made 
to  adhere  thereto.  Sharp  v.  Hunter.  7 
Coldw.  (Tenn,)  389. 

[c]  In  Arka&sM  the  lien  attaches 
to  personalty  on  delivery  of  the  writ 
to  the  officer.  McClendon  v.  Lewis- 
vllle  Bank,  112  Ark.  187,  16B  SW  952, 

45.  Colo. — McArthur  v.  Boynton, 
■19  Colo.  A.  234,  74  P  540. 

Ga. — Pearce  v.  Renfroe,  68  Oa,  194, 
Ky. — Menderson  v.  Specker,  79  Ky. 
609. 

Mass. — Creed  v.  Oilman,  1«9  Mass. 

662,  48  NE  778. 

Mo. — Priar  v.  McNama,  70  Mo.  A, 
S81. 

Nev. — Sadler  v,  Tattl,  17  Nev.  429, 
30  P  1082. 

N,  J.— State  V.  Schaffer.  58  N.  J,  L, 
344,  33  A  285;  Welngardt  V.  BUIlngs. 
61  N.  J.  L.  354,  20  A  59. 

Compare  Hawkins  v.  McAllster,  86 
MlsB.  84,  S8  S  225  (holding  that  the 
fact  that  a  writ  of  attachment  ad- 
dressed to  any  omcer  of  the  county  In 
which  the  writ  was  issued  was  served 
In  another  county  by  an  ofHcer  of 
that  county,  to  which  officer  it  was 
not  addressed,  does  not  affect  the 
validity  of  the  service). 

Dir*otlon  of  writ  see  supra  S  331. 

[a]  Servlo*  by  special  baUlffs  of 
writs  not  dlrscted  to  them. — In 
Georgia  It  has  been  held  that  writs 
of  attachment,  although  not  directed 
to  special  bailiffs  of  the  county 
courts,  may  be  served  and  returned 
by  them,  subject  to  the  rules  govern- 
tng  such  service  and  return  by  con- 
stables.   Wnde  V.  Stout,  36  Ga.  95. 

[b]  Bervice  of  an  attMhment  by 
■  d«  facto  officer  is  Talld  as  to  the 
rishts  of  third  persons.  Stlckney  v. 
Stlckney.  77  Iowa  699,  42  NW  518. 

[c]  Dslegfttlon  of  aathorlty  to 
•seont*. — The  execution  of  the  writ 
cannot  be  partly  performed  by  one 
officer  and  the  further  execution  dele- 
gated to  another.  Cary  v.  Everett, 
107  Mich.  654.  65'NW  566. 

46.  Carroll  County  Bank  v.  Good- 
all,  41  N.  H.  81;  Welngardt  v.  BUI- 
lngs. 51  N.  J.  U  354,  20  A  59. 

47.  Marr  v.  Cook,  147  Mich.  426. 
Ill  NW  116. 

48.  Bain  v.  Mitchell,  83  Ala.  304, 
2  S  706;  Peebles  v.  Weir,  60  Ala.  413; 
Brinafleld  v.  Austin,  39  Ala.  227;  Mar- 
tin V.  Dollar,  32  Ala.  422. 

fa]  Sight  Of  BhaiUr  to  oomplst* 
1«T7  after  •nlration  of  tsntL — 
Where  a  sheriff  naa  begun  the  execu- 
tion of  a  writ  of  attachment  and  sub- 
sequently goes  out  of  office  by  ex- 
piration of  his  term,  he  may  complete 
whatever  may  remain  to  be  done  un- 
der the  writ.  Butler  v.  White,  25 
Minn.  432. 

rb]  BxecntlOD  of  writ  ont  of 
connty.— (1)  A  sheriff  cannot  exe- 
cute a  writ  or  a  warrant  of  attach- 
ment out  of  his  own  county.  Jones 
V.  Baxter,  146  Ala.  620.  41  SW  781, 
119  AmSR  54  (holding  that  such 


19  Colo.  A.  234,  74  F  S40:  Pomroy  ▼.[■table  of  aald  county,"  a  service  of 
Parmlee,  9  Iowa  140,  74  AmD  328.   such  writ  by  a  Bberlff  was  clearly 


<2)  Where  he  does  so  under  a  mistake 
as  to  the  boundary  of  his  county,  the 
property  attached  will  be  released. 
Matter  of  Tllton.  19  AbbPr  (N.  T.) 
50.  Compare  Starke  v.  Marshall,  3 
Ala.  44;  Skeels  v.  Oceana  Clr.  Judge, 
119  Mich.  290,  77  NW  996. 

49.  Brinsfield  v.  Austin,  39  Ala. 
227  (holding  that  an  attachment  for 
more  than  fifty  dollars  returnable 
to  the  circuit  court  can  be  levied  on 
only  by  the  sheriff). 

[a]  An  attaohment  Issued  by  a 
Jutloe  of  the  peace  and  returnable 
to  the  dronlt  oourt  must  be  levied  by 
a  sheriff.  A  levy  by  a  constable  or 
a  special  constable  is  void.  Peebles 
V.  Weir.  60  Ala.  413. 

60.  Miller  V.  McMillan.  4  Ala.  627: 
Whitney  v.  Butterfleld,  13  Cal.  335,  73 
AmD  584;  Moore  v.  Graves,  3  N.  H. 
408;  Morrel  v.  Gardener,  20  N.  J.  L. 
673. 

[a]  Appointment  of  apeolal  deputy 
hdd  snSUilent. — Where  an  attach- 
ment was  indorsed  as  follows:  "1 
do  hereby  authorize  R.  Thorn,  as  my 
special  deputy  to  execute  the  within 
attachment.  10th  February,  1841. 
M.  B.  Gary.  Sheriff  S.  C."  It  was  held 
that  the  appointment  of  the  special 
deputy  was  regular.  The  court  said: 
"There  la  no  statute  In  this  State 
which  prescribes  the  manner  In 
which  sheriffs  shall  appoint  their  dep- 
uties, and  we  cannot  conceive  of  any 
valid  objection  to  the  special  deputa- 
tion which  la  shown  by  the  record  in 
this  case."  Miller  v.  McMillan,  4  Ala. 
527,  530. 

[b]  WecessltT'  for  deputy  to  show 

his  authority. — A  person  deputed  to 
serve:  a  writ  of  attachment  has  all  the 
powers  which  may  be  exercised  by 
the  sheriff,  except  that  he  is  not  to 
be  recognized  or  obeyed  ns  a  sheriff 
or  known  officer,  but  must  show  his 
authority  and  make  known  his  busi- 
ness if  required  by  the  party  who  Is 
to  obey  the  same.  Burton  v.  Wil- 
kinson, 18  Vt.  186.  46  AmD  145. 

[c]  Itvrj  by  .Infant  deputy. — An 
Infant  under  the  age  of  twenty-one 
years  may  be  legally  deputed  by  the 
sheriff  to  serve  and  return  a  par- 
ticular writ  of  attachment.  Moore  v. 
Graves,  3  N.  H.  408. 

[d]  IbevT  by  stranger  empowered 
by  depntj. — If  a  deputy  sheriff  em- 
powers a  stranger  to  levy  an  attach- 
ment and  afterward  adopts  It  by  his 
return.  It  becomes  his  own  act.  Clarke 
V.  Gary,  11  Ala.  98. 

"  [e]  Attaobmeat  of  zmI  etrtate.— 
Where  leaving  the  copies  of  the  writ 
and  return  with  the  town  clerk  con- 
stituted an  attachment  of  real  estate, 
it  was  held  that  the  copies  need  not 
be  left  by  the  sheriff  himself,  but 
might  be  left  by  his  agent.  Peml- 
gewasset  Bank  v.  Burnham,  5  N.H.  275. 

[f]  A  deputy  sheriff  may  empower 
a  stranger  to  levy  an  attachment 
without  affecting  the  validity  of  the 
levy,  provided  that  afterward,  by  his 
return,  he  adopts  the  act  and  makes 
the  levy  his  own.  Perkins  v.  Reed, 
14  Ala.  536:Clarkev.  Gary,  11  Ala.  98. 

51.    Perkins  v.  Reed,  14  Ala.  536. 

63.  Porter  v.  Stapp,  6  Colo.  82 
(holding  that,  where  a  writ  of  at- 


unauthorlzed  and  he  would  be  liable 
In  trespass);  Pearce  v.  Renfroe,  M 
Ga.  194. 

[a]  ]*evT  by  oonatabl*;  dellncr 
of  property  to  sheriff. — When  an  at- 
tachment is  issued  by  a  Justice  of  the 
peace,  returnable  to  the  circuit  court, 
nnd  placed  in  the  hands  of  a  con- 
stnble  to  be  executed  (Ala.  Code  I 
2956),  if  the  constable  delivers  prop- 
erty to  the  sheriff,  the  latter  holds 
It  In  his  officlril  capacity  as  sheriff 
and  not  as  a  mere  bailee  of  the  con- 
stable. Joseph  V.  Henderson.  96  Ala. 
213,  10  S  843. 

63.  Bain  v.  Mitchell.  82  Ala.  504, 
2  S  706  (holding,  that  under  Code 
tl876]  S  731,  providing  that  "the 
sheriff  is  authorized  to  execute  all 
mesne  and  final  process  which  Is  re- 
quired of  constables,"  the  sheriff  wu 
authorized  to  execute  a  writ  directed 
"to  any  constable  of  said  county"). 

64.  Ala. — Orter  v.  Ellis,  90  Ala. 
138.  7  8  531;  Brinafleld  v.  Austin.  39 
Ala.  227;  Langdon  v.  Ralford.  SO  Ala. 
532. 

Ga. — Pearce  v.  Renfroe.  08  (3a.  194. 
Mass. — Brlggs  v.  Strange,  17  Mass. 
405. 

Hiss.— Wallace  v.  Seales,  39  Miss. 
63;  Lawrence  v.  Featherston,  18 
Miss.  846. 

N.  J.— State  T.  Schaffer,  6S  K.  J.  L. 
344.  33  A  26S. 

[a]  A  special  constable  appofsted 
by  a  jnatlce  of  the  peace  may  execute 
an  attachment  returnable  before  the 
Justice.   Solomon  v.  Ross,  40  Ala.  198. 

[b]  The  lUssissippi  stntato 
which  authorizes  constables  to  exe- 
cute attachments  against  absconding 
debtors  Is  enabling  in  Its  character 
and  does  not  embrace  the  case  of 
nonresident  debtora.  Constables 
therefore  cannot  execute  attachments 
returnable  into  the  circuit  courts 
against  nonresidents  and  a  bond 
taken  by  a  constable  from  a  nonresi- 
dent to  replevy  property  attached  Is 
not  binding,  because  taken  by  an  Im- 
proper officer,  and  should,  with  the 
levy,  be  quashed  on  motion.  L.aw- 
rence  v.  Featherston.  18  Miss.  345. 

Ic]  iMvj  by  policeman  with,  pow- 
ers of  oonstaMe, — Under  a  city  bar- 
ter conferring  upon  policemen  ap- 
pointed by  the  city  council  all  the 
powers  of  a  constable  In  respect  to 
the  service  of  process,  and  appar- 
ently authorizing  no  appointment  of 
police  by  any  other  power,  one  who 
testifies  that  In  serving  and  levy- 
ing an  attachment  he  was  actlns  as 
a  policeman  of  such  city  will  b«  pre- 
sumed to  have  been  appointed  by  the 
city  council  In  the  absence  of  anv 
evidence  impeaching  his  title.  Mil- 
ler V.  Pay,  40  Wis.  633. 

[d]  Power  of  eonstable  to  attech 
before  giving  official  bono. — Vt. 
Comp.  St.  p  116  S5  27.  28.  give  town 
constables,  when  elected,  the  same 
powers  as  sheriffs,  and  provide  that 
before  entering  on  their  duties  they 
shall  give  bonds  to  the  town  as  the 
selectmen  may  require,  and  on  a  con- 
stable's refusing  to  give  such  bond 
his  office  shall  be  considered  vacant 
A  constable,  when  elected  and  be- 
fore a  bond   had   been   required  of 


levy  Is  void);  McArthur  v.  Boynton, '  tachment  was  directed  "to  any  con-  him,  could  attach  property  under  a 


For  later  oases,  dereXopmwts  and  oluuifeg  In  the  law  see  cumulative  Annotations,  same  title, 
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is  eoD6ned  to  attachmeDts  issuing  from  and  return- 
able to  certain  courts,"^  and  to  attachments  for 
sums  not  exceeding  a  certain  amount  fixed  by  stat- 
ute,'' and  a  levy  by  a  constable  in  a  case  to  whicb 
his  power  does  not  extend  is  void."^  A  deputy  con- 
stable may,  it  bas  been  beM,  execute  a  domestic 
attachment,  altbough  it  is  directed  to  tbe  consta- 
ble." 

401]  c.  Coroners.  In  some  jurisdictions  it  is 
expressly  provided  by  statute  that,  in  actions  where 
the  sheriff  is  defendant,  the  service  of  the  attach- 
ment shall  be  made  by  a  coroner,  and  service  in 
such  ease  by  the  shenff's  deputy  is  ouaotfaorized 
and  defective.*' 


[$  402]  d.  Town  or  City  Hanluls.  Under  some 
statutes  a  town  or  city  marshal  is  authorized  to 
levy  an  attachment;"*^  but  where  the  statute  does 
not  confer  such  power  upon  that  officer,"  a  levy 
by  bim  creates  no  lieu,  unless  he  is  specially  ap- 
pointed for  that  purpose.*^' 

U  6'  Elisors.     In  case  there  should  be 

neither  a  sherifE  nor  a  coroner  in  the  county,  a  writ 
of  attachment  may  be  served  by  an  elisor  or  special 
officer  appointed  by  the  court." 

404]  f.  Indifferent  Persons  Specially  Deputed. 
In  some  states  it  is  held  that  a  magistrate  may 
appoint  an  indifferent  person  to  levy  an  attach- 
ment.**  A  person  so  appointed  has  all  the  powers 


writ,  and  on  his  failure  to  deliver 
the  same,  on  execution  when  demand- 
ed the  town  would  be  lialile.  Bow- 
man T.  Barnard,  24  Vt.  365. 

[e]  InAommrat  for  levy  'by 
coastobU. — When  an  attachment  la 
issued  by  a  justice  of  the  peace,  re- 
turnable to  the  circuit  court,  he  may. 
"by  Indorsement  on  the  process,  di- 
rect it  to  be  executed  by  the  con- 
stable of  the  precinct";  but  this  In- 
dorsement Is  not  required  to  be  In 
any  particular  form,  nor  to  be  writ- 
ten on  the  back  of  the  writ,  and  It 
is  BUfllcient  if  the  writ  Is  directed 
"to  any  sheriff  or  the  constable  of 
beat  NO.  3."  Drewry  v.  LelnkaufC, 
U  Ala.  4S6.  10  S  362. 

[fl  IMlTsrr  of  prooMi  and  vrop- 
«tr  to  abatlfl. — constable  may 
execute  an  attachment,  but,  having 
done  sOi  he  must  deliver  the  process 
aad  proiterty  to  the  sheriff,  who  must 
proceed  with  It  as  though  he  had 
levied  It  himself.  McHeekln  t.  John- 
Bon.  2  Dana  (Ky.)  46». 

05.  Latiffdon  v.  Ralford,  20  Ala. 
S32  (Justice  of  the  peace);  Pearce  t. 
Renfroe,  68  Qa.  194  (Justice  of  the 
peace):  Carson  v.  Woodrow,  160  N. 
C.  143,  75  SE  996. 

[a]  Service  hy  eoastftble  of  writ 
di7»otea  to  sheriff, — Under  Iowa 
Code  (  S934,  the  word  "aherlff"  Is 
extended  to  include  constables,  when 
ihe  proceedings  are  In  a  Justice's 
court.  Freeman  v.  Llnd,  112  Iowa 
39.  82  NW  800. 

lb]  An  BttAohment  retomaMe  to 
Oe  dronlt  court  cannot  be  levied  by 
a  constable,  although  It  was  Issued 
hy  a  Justice  of  the  peace.  Peebles  v. 
Weir.  60  Ala.  412. 

[c]  Writ  tmproperlT  dlreoted  to 
coBsteble.— Under  Code  i  3889,  which 
directs  that  writs  of  attachment  is- 
sued by  the  clerk  of  the  superior 
(^nrt  shall  be  directed  to  the  sher- 
iff, and  S  3934  which  extends  the 
■■ord  "sheriff"  to  include  constables 
when  the  proceedings  are  In  a  Jus- 
lice's  court,  a  constable  has  no  power 
to  levy  a  writ  of  attachment,  di- 
rected by  the  clerk  of  a  superior 
court  to  any  constable  of  the  coun- 
ty. Freeman  v.  Llnd,  112  Iowa  89, 
S3  NW  800. 

ee.  Brinafleld  v.  Austin.  39  Ala. 
227:  Martin  v.  Dollar,  S2  Ala.  422 
(both  holding  that  a  constable  has 
no  authority  to  levy  or  serve  an 
original  attachment  for  a  sum  ex- 
ceeding fifty  dollars  and  returnable 
to  the  clroult  court). 

[a1  WlMve  dHBUwes  nwd  for  do 
■ot  e«c— a  — VMty  dollara. — A  con- 
stable may  serve  a  writ  where  the 
aherlff  or  his  deputy  la  a  party.  If 
the  damages  sued  for  or  recovered 
do  not  exceed  seventy  dollars. 
Brlggs  V.   Strange.  17  Mass.  405. 

[b)  Wltere  amount  does  not  ex- 
ceed anumat  of  oonstable's  bond. — 
'it  Ala.  Code  {  2956,  authorizes  the 
levy  of  an  attachment  for  a  sum  ex- 
ceeding final  Jurisdiction  of  the  Jus- 
tice returnable  Into  the  circuit  court 
by  a  constable,  provided  the  amount 
'hall  not  exceed  the  amount  of  the 
penalty  of  the  constable's  bond. 
Joseph  V.  Henderson,  95  Ala.  2ia,  10 
8  84};  Carter  v.  Sills,  90  Ala.  138, 


7  S  531,  (2)  But  this  statute  does 
not  authorise  a  special  constable  to 
levy  such  an  attachment.  Carter  v. 
Ellts.  supra. 

67.  Peebles  v.  Weir,  60  Ala.  413; 
Freeman  v.  Llnd.  112  Iowa  39,  83 
NW  800;  Welngardt  v.  Billings,  51 
N.  J.  L.  364,  20  A  59  (holding  that 
the  levy  of  an  attachment  Issued  out 
of  the  circuit  court  and  delivered  to 
a  constable  Instead  of  the  sheriff 
to  be  executed,  without  any  author- 
ity therefor  being  given  by  the  sher- 
'ff.  Is 


void). 


[a]  A  Judgment  by  default  based 
on  such  a  void  levy  is  absolutely 
void.    Martin  v.  Dollar.  32  Ala.  422. 

58.  McCormlck  v.  Miller,  3  Penr. 
&  W.  (Pa.)  230. 

[a]  Tlie  AlalMuna  vtatote  (Code 
!  2956),  authorizing  an  attachment 
In  certain  cases  by  a  constable,  re- 
fers only  to  a  regular  constable,  not 
to  a  special  deputy,  and  a  levy  by 
the  latter  In  such  a  case  Is  void. 
Carter  v.  Enils,  90  Ala.  138,  7  S  631. 

89.  Beach  v.  Schmults,  20  111. 
185;  MoLeod  v.  Hanwr,  48  Mlsa.  42; 
Ingraham  v.  Oleock,  14  N.  H.  243. 
See  also  Ctymer  v.  Winis,  3  Cal.  368, 
68  AmD  414. 

Coroner  acting  as  slierlS  generally 
see  Sheriffs  and  Constables  (35  Cyc 
1525]. 

[a]  Bffeot  of  serrloe  and  return 
by  coroner  of  mlt  directed  to  sher- 
iff.— Where  a  writ  of  attachment 
properly  directed  to  the  sheriff  was 
served  and  returned  by  the  coroner, 
who  had  no  authority  so  to  do.  It 
was  held  that  this  was  not  ground 
for  dismissing  the  suit,  although  it 
was  matter  which  would  excn.se  de- 
fendant from  answering.  Such  an 
indorsement  is  a  mere  nullity  im- 
'poBing  no  obligation  on  defendant  to 
appear,  and  subjecting  him  to  no 
legal  consequences  as  a  default  But, 
having  been  legally  issued  and  di- 
rected to  the  proper  officer,  the  writ 
cannot  be  avoided  or  made  void  by 
matter  subsequent.  Hughes  V.  Mar- 
tin, 1  Ark.  386. 

60.  See  Tauaend  T.  Handlear,  S3 
Misc.  687,  68  NTS  77,  81  NTCHvProc 
170. 

[a]    Irtvy   ontslde   of  county. — ^A 

warrant  of  attachment  directed,  "To 
any  Marshal  of  the  City  of  New 
York  to  whom  the  annexed  summons 
is  delivered,"  requiring  him  "to  at- 
tach ...  so  much  of  the  goods  and 
chattels  of  tbe  said  James  Handlear 
within  your  City,  and  safely  keep 
the  same,  as  will  be  sufficient,"  etc., 
did  not  authorize  a  marshal  to  levy 
on  -goods  outside  of  his  own  county, 
since,  under  Greater  New  York  Ctiar- 
ter  (L.  [1897]  c  378  88  1426,  1428). 
the  powers  and  duties  of  marshals 
are  made  strictly  local,  and  Consol. 
Act  ii  1318.  1320.  provide  that  war- 
rants of  attachment  must  require 
the  marshal  to  whom  the  summons 
is  delivered  to  attach  defendant's 
goods  within  his  county,  and  that 
the  marshal  shall  execute  the  war- 
rant by  levy  on  defendant's  goods 
within  his  county.  Tausend  v. 
Handlear.  33  M\fc  587.  68  NTS  77. 
31  NTClvProc  170  (so  holding  where 
the  action  was  Instituted  and  the 


attachment  Issued  in  New  York 
county,  and  the  warrant  was  exe- 
cuted in  Kings  county,  but  It  was 
not  shown  to  have  been  executed  by 
a  marshal  of  Kings  county). 

61.  Citizens  Sav.  Bank  v.  Miller, 
6  KyL  510. 

[3]  Under  Zy  St.  8  3629,  which 
provides  that  the  department  of  po- 
lice shall  be  under  the  direction  of 
the  city  marshal,  and  for  the  sup- 
pression of  riots,  public  tumults,  etc.. 
he  shall  have  the  powers  conferred 
on  sheriffs,  and  be  entitled  to  the 
same  protection,  and  that  "he  shall 
and  is  hereby  authorized  to  execute 
and  return  all  process  Issued  and 
directed  to  him  by  any  legal  author- 
ity," etc.,  such  city  marshal  has  no 
authority  to  serve  a  writ  of  attach- 
ment directed  to  him  by  the  clerk 
of  the  circuit  court.  Plnckard  v. 
Davis.  99  Ky.  269,  35  SW  921,  18 
KyL  185. 

69.  Citizens  Sav.  Bank  t.  HUler, 
6  KyL  510. 

63.  McFarland  v.  Tunnel,  51  Mo. 
334. 

[a]  Showing  Insnfftdent  to  au- 
thorize avvotntment  of  special  ofll- 
oer. — (1)  The  credit  to  be  given  to 
the  return  of  an  attachment  writ 
served  by  one  appointed  therefor, 
as  allowed  by  statute,  depends  on 
the  validity  of  the  appointment,  evi- 
dence of  which  must  accompany  the 
return.  Where  the  clerk  In  his  ap- 
pointment certified  that  it  had  been 
shown  to  him  by  affidavit  that  there 
was  "no  sheriff,  deputy  sheriff,  or 
coroner  at  the  county  seat  of  the 
county,  nor  in  the  county,  competent 
to  serve  attachment  process  in  the 
suit,  but  that  they  and  each  of  them 
are  ab.'<ent  from  the  county  seat,  and 
that  several  miles  additional  travel 
would  be  necessary  in  order  to  se- 
cure the  service  of  the  process  of 
attachment  aforesaid  by  the  said 
officers."  it  was  held  that  the  show- 
ing was  insufficient  and  the  appoint- 
ment was  invalid,  Currens  v,  Rat- 
cllffe,  9  Iowa  309,  311.  (2)  An  ap- 
pointment of  a  special  officer  to  serve 
proces;;  in  attachment,  made  by  the 
clerk  of  the  district  court,  upon  an 
application  which  did  not  show  that 
the  court  was  not  in  session  In  the 
county,  or  tluit  the  Judge  was  ab- 
sent therefrom,  and  which  failed  to 
show  that  the  sheriff  and  his  depu- 
ties were  Interested  In  the  proceed- 
ing, out  of  the  county,  or  In  any  way 
disqualified  to  act.  but  contained  as 
an  only  reason  that  plaintiffs'  attor- 
ney had  looked  with  diligence  for 
the  sheriff  or  his  deputy,  but  In  vain, 
and  that  It  was  Important  that  pa- 
pers should  be  served  at  once.  Is 
unauthorized,  and  a  levy  thereunder 
Invalid.  Dolan  v.  Topping,  61  Kan. 
321,  32  P  1120. 

64.  Carter  v.  Clark.  28  Conn.  612; 
Kelly  V.  Paris,  10  Vt.  261.  33  AmD 
199 

[a]  In  Hew  Jersey  a  writ  of  at- 
tachment Issued  by  a  Justice  of  the 
peace  holding  court  for  the  trial  of 
small  causes  must  be  directed  to  a 
constable,  and  no  authority  exists  In 
the  Justice  to  appoint  a  private  citi- 
zen to  execute  the  writ  and  make  a 
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of  a  sheriff  in  the  pnadtea,  hat  must  show  his 

authority  to  act,  if  questioned.'' 

405]  3.  Disanalification  by  Intmt  Where 
an  oflicer  is  interested  in  a  ease,  he  is  disqualified 
from  levying  an  attachment  therein^"  and  ^is  dis- 
qnalifleation  extends  to  a  deputy  sfaerifff  both  in 
eases  where  his  principal  is  interested  and  in  eases 
where  be  is  individucdly  interested.*^ 

4061  0.  Authority  to  Levy-**  The  authority 
of  the  levying  officer  is  derived  from  and  de- 
praident  upon  the  execution  and  transmission  to 
bim  of  the  writ  of  attachment,*'  and  he  must  be 
prepared,  if  bis  right  is  challenged,  to  produce  bis 
authority.  If  he  cannot  do  so  he  is  a  trespasser 
and  may  be  resisted  as  such.^"  It  would  seem,  bow- 
ever,  that  the  officer  need  not  actually  have  the  writ 
in  his  possession  at  the  time  of  levying,  but  that 
it  will  be  sufficient  if  he  has  it  within  bis  con- 


trol." 

Duration  of  authority.  The  authority  of  the  of- 
ficer to  whom  the  writ  of  attachment  has  been  d^ 
livered  to  levy  oontinura  from  his  aetnal  receipt  of 
the  writ "  until  the  return  day,  or  until  he  has  u- 
tually  returned  it." 

407]  D.  Ihity  to  L«T7'«— 1.  In  GoiunL  It 
is  the  duty  of  the  officer,  after  the  writ  baa  bea 
placed  in  bis  bands  for  execution,  to  proceed  there- 
under and  complete  its  execution  with  all  reason- 
able diligence  and  dispatch,"  without  inquiring  into 
the  regularity  of  the  proceeding  whereon  the  writ 
is  grounded.^' 

[S  408]  2.  On  Property  Sabsequently  Acanind 
or  Discovered.  Although  defendant  may  have  had 
Qo  property  at  one  time,  yet  if  he  has  acquired 
property  subsequently  and  before  the  return  of  the 
writ,  or  if  further  search  develops  property  be- 


retum.  Orenstine  t.  Schaffer,  68  N. 
J.  L.  S44,  i9  A  285. 

[b]  AppolatiiMSt  to  cxMiit*  writ 
In  uurtliMr  oouatarv— A  justice  of  the 
peace  has  no  power  specially  to  ap> 
point  a  private  person.  In  a  caae  of 
emer^ncy,  to  execute  a  writ  of  at- 
tachment In  another  county.  Hlller 
V.  Kdwarda.  75  Hiss.  73»,  28  S 
426. 

[c]  AnpolntBWBt  mftb  wUle 
writ  is  bliiBk  glTM  BO  aattunlty  to 
levy. — Where  a  writ  of  attachment 
was  alarned  In  blank,  and  on  the 
back  thereof  was  Indorsed  a  written 
appointment  of  an  Indifferent  person 
to  execute  It,  and  the  writ  was  after- 
ward filled  up  by  the  attaching  cred- 
itor, It  was  held  that  the  appoint- 
ment being  made  while  the  writ  was 
blank  gave  no  authority  to  levy. 
Kelly  V.  Paris.  10  Vt.  261.  33  AmD 
199. 

65.  Morrel  v.  Gardner,  20  N.  J. 
L.  673;  Burton  v.  Wilkinson,  18  Vt. 
186.  46  AmD  145. 

66.  Dyson  v.  Baker,  54  Miss.  21; 
McLeod  V.  Harper,  13  Miss.  12;  Ev- 
arts  V.  Oeorgla,  18  Vt.  15. 

[a]  WalTsr  of  objeotton  to  levy 
bT  Interested  party. — If  the  levy  of 
a  writ  returnable  to  a  justice's  court 
was  void  because  made  by  the  son  of 
plaintiff,  yet,  where  defendant  en- 
tered a  plea  to  the  superior  court  and 
appeared  therein  at  the  flrst  term 
and  filed  a  plea  to  the  grounds  of  the 
attachment,  he  thereby  waived  all 
right  of  objection  to  the  legality  of 
the  levy  and  could  not  at  a  subse- 
quent term,  either  by  plea  or  mo- 
tion, call  the  same  in  question. 
Pickett  V.  Smith,  95  Ga.  757.  22  SE 
669. 

67.  Dyson  v.  Baker,  54  Mtss.  24; 
Clark  v.  Patterson.  68  Vt.  676.  6  A 
564. 

[a]  "Th*  aherur  can  •xoovt*  a 
writ  against  him  depntr,  bvt  the 
depnty  cannot  exaeate  one  ajralast 

tau  ihsrtffv^The  distinction  is  ob- 
vious. The  sheriff  acts  In  his  own 
name,  and  by  virtue  of  his  official 
authority.  The  deputy  acts  In  the 
name  of  the  sheriff,  and  by  virtue  of 
the  authority  from  him  derived." 
Ford  V.  Dyer,  26  Mtss.  243.  244. 

{b]  A  Mvr  1»J  oaa  of  m  i^ala- 
tlSs  who  was  appointed  a  special 
deputy  by  the  snerlfT  was  Invalid. 
Dyson  v.  Baker,  64  Hiss.  24. 

68.  ProtMtlon  affoxMI  oSesv  lir 
prooMs  see  Sheriffs  and  Constables 
[35  Cyc  1737-1756]. 

69.  Wales  v.  Clark,  43  Conn.  183; 
Kelly  V.  Breusing,  83  Barb.  (N.  Y.) 
123;  Taylor  v.  Evans.  (Tex.  Civ.  A.) 
29  SW  172. 

[a]  Oadal  poasMSlon  naoesaary. 
—The  sherifF  must  have  official  pos- 
session or  control  of  the  writ  to  au- 
thorise him  to  levy  thereunder.  Tay- 
lor V.  Ehrans,  {Tex,  Civ.  A.)  29  SW 
172, 

[b]  t«vy  of  as  nttatdunmt  advw- 
tlMd       dVB  MOM  the  wzU  Imad 


Is  illegal.  Wilson  v.  Strieker,  66  Qa. 
67S. 

[c]  SpAelal  dirootlona  to  attach 
certain  property  do  not  deprive  the 
ofHcer  ox  authority  to  obey  the  gen- 
eral comniand  of  the  precept  by  at- 
taching auRIclent  to  satisfy  the 
claim,  provided  he  has  an  oppor- 
tunity and  chooses  so  to  do.  Turner 
V.  Austin,  16  Mass.  181. 

70.  Wales  v.  Clark,  43  Conn.  183. 
[a]    Writ  Insnflolant  to  oonfer  an- 

thorlty.^ — When  authority  Is  to  be 
given  to  a  person  sub  modo.  It  Is 
equally  necessary  that  the  conditions 
of  the  authorisation  should  be 
strictly  observed.  Thus  It  seems 
that  a  writ  directed  "to  any  sheriff 
or  constable  In  the  State  or  to 
George  Brooks,"  without  the  {tddl- 
tlonal  words,  "an  Indifferent  person" 
would  confer  no  authority  upon  the 
person  named  to  make  service  there- 
of.   Brooks  V.  Parr.  61  Vt  896. 

71.  Taylor  v.  Evans,  <Tex.  Clv, 
A.)  29  SW  172;  Barney  V.  Xtookwell. 
60  Vt.  444,  15  A  168. 

4a]  Wztt  In  posaasslon  of  deputy, 
'he  fact  that  a  writ  of  attachment 
Is  In  the  possession  of  a  sheriflTs 
deputy  twenty  mlletf  distant  author- 
lies  a  levy  thereunder  by  the  sher- 
IIL  Taylor  y.  Slvans,  (T^  Clv.  A.) 
29  SW  172. 

72.  Wales  T.  Claric,  4S  Conn. 
183. 

78.  Will  T.  Whitnnr,  15  Ind.  194; 
Westphal  v.  Sherwood.  69  Iowa  864, 
28  NW  610;  Courtney  v.  Carr,  6  Iowa 
238. 

[a]    Snooesaiva  attmiita  to  levy. — 

An  Ineffectual  attempt  by  the  sher- 
iff to  make  a  levy  does  not  prevent 
him  from  making  an  effectual  levy 
at  any  time  before  h«  returna  the 
writ  Dolan  V.  WUkerson,  67  Kan. 
758,  48  P  23. 

{ b  ]  Ittvj  After  ntnrn  day. — ^A 
levy  of  an  attachment  after  the  re- 
turn day  of  the  writ  creates  no  lien. 
Osborn  v.  Cloud,  23  Iowa  104,  92 
AmD  418;  Nance  v.  Barber,  7  Tex. 
Clv.  A.  111.  26  SW  161. 

[c]  zndoiMBwnt  of  IsvT  aftw  re- 
turn day.^ — An  Indorsement  of  a  levy 
after  the  return  day  of  the  writ,  as 
shown  by  its  face.  Is  Invalid,  and  no 
lien  is  created  thereby.  Peters  v. 
Conway.  4  Bush  <Ky.)  670;  Dame  v. 
Fales,  3  N.  H.  70. 

Cd]  rhm  tmawf  of  Uw  eliMlff  to 
return  Into  otmrt  the  BpeoUl  preoept 
on  which  an  attachment  was  Issued 
until  after  the  return  day,  and  the 
removal  of  the  cause  to  the  federal 
court,  are  not  sutflclent  cause  for 
the  dissolution  of  the  attachment. 
NIms  v.  Spurr,  138  Mass.  209. 

74.  Sntles  of  offiosr  with  reapsot 
to  aervloet  exeontlon,  and  return  of 
woccsa  generally  see  Sheriffs  and 
Constables  [35  Cyc  1534]. 

Ugbt  of  oflloer  to  rsQUlre  Indem- 
nity see  Sheriffs  and  Constables  CSS 
Cyc  17571- 


76.  Kennedy  v.  Brent  6  Crandi 
(U.  S.)  187.  3  U  ed.  194;  Wheaton 
V.  Neville,  19  Cal.  41;  Stevenson  i. 
McLean.  6  Humphr.  (Tenn.)  S3S,  iS 
AmD  484;  Rice  V.  HiUer,  70  Tei. 
618,  8  SW  817,  8  AmSR  680.  See 
Roth  y.  Dttvall,  1  Ida.  149:  Barth  v. 
IxMffelhOlts,  108  Wis.  S62.  84  NW 

[a]  Heffrae  of  dnigenoa  raqvlzed. 

— The  officer  must  exercise  the  sam« 
diligence  and  Is  liable  to  the  same 
extent  for  any  negligence  or  derelic- 
tion as  in  any  other  cases  of  levy. 
Kennedy  v.  Brent  6  Cranch  (U.  S.) 
187.  3  U  ed.  1S4:  Wheaton  v.  Ne- 
ville, 19  CaL  41;  Tomllnson  v.  Col- 
lins. 20  Conn.  361:  Calkins  v.  Lock- 
wood,  17  Conn.  154.  42  AmD  7!9: 
Tucker  v.  Bradley,  16  Conn.  46;  Ran- 
lett  V.  Blodgett  17  N.  H.  298,  4! 
AmD  SOS. 

[b]  ToUowinr  plalntWa  Instni^ 
tlona,~(l)  If  plaintiff  directs  the 
officer  to  make  Immediate  service  of 
It.  the  latter  is  bound  to  do  so  (Tuck- 
er V.  Bradley,  15  Conn.  46),  (2) 
and  it  is  also  his  duty  to  follow  a 
direction  of  plaintiff  to  serve  the 
writ  in  a  particular  manner  (Ran- 
lett  V.  Blodgett,  17  N.  H.  298.  43 
AmD  803).  (3)  Thus,  on  n  writ  d 
attachoMnt  against  two  Joint  debt- 
ors, the  oradlUHT  has  a  right  to  di- 
rect an  attachment  of  the  property 
of  both  or  of  either  (Marlon  v.  Fmx- 
on.  20  Conn.  486).  (4)  But  tf  the 
offloer,  by  the  direction  of  plaintiff, 
levies  on  end  removes  the  goods  of 
a  stranger  to  the  suit  both  the  offi- 
cer and  plaintiff  will  be  liable  In 
trover  (Calkins  v.  Lock  wood.  17 
Conn.  164,  42  AmD  729).  Direc- 
tions to  oflloer  as  to  mode  of  exe- 
cuting prooesa  or  writ  generally  see 
Sheriffs  and  Constables  [SS  Cyc 
1636], 

[c]  Keavlng-  copy  of  wxU  im  nsr 
otter  town,^ — A  constable  sbould. 
where  necessary  to  complete  the 
service,  leave  a  copy  of  the  writ  la 
another  town.  Tomllnson  v.  OoUlns, 
20  Conn.  364. 

[d]  Where  defandant  oonia  not 
be  fonnd  In  the  oonaty  when  the 
writ  was  Issued,  and  notlc«  was 
served  upon  him  two  days  after  his 
return,  the  service  was  made  with 
due  dlligenoe.  Stlckley  v.  Wldle,  IZS 
Iowa  400,  18  NW  116. 

[e]  mere  the  oSoer  knows  of 
the  exlstanee  of  valid  11mm  upon  the 
property  In  excess  of  Its  value,  he 
may  refoae  to  levy  notwithstanding 
the  execution  of  an  indemnity  bond 
to  him.  Phelps,  eta,  Co.  v.  Sklnoer. 
63  Kan.  864,  6S  P  667. 

76.  Stevenson  v.  McLean.  6 
Humphr.  (Tenn.)  332,  42  AmD  4S4; 
Rice  v.  Miller,  70  Tex.  613.  8  SW 
317,  8  AmSR  630.  See  also  Roth 
V.  Duvall,  1  Ida.  149. 

proteetlon  afforded  omesr  W  p>oe> 
ess  see  Sheriffs  and  Constables  [S6 
Cyc  1737-1756J. 


For  Ukttt  esMS)  aerelopaMsta  and  ohangea  in  the  law  see  cumulative  Annotations,  same  tltl^^pe  and  not*  number. 
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longing  to  bim,  it  is  the  duty  of  the  officer  to  at- 
tach the  same.^' 

[{  409]  3.  Where  Bond  Given  to  Prevent  Levy. 
Iq  some  states  it  is  expressly  provided  by  statute 
that  the  officer  is  not  bound  to  levy  the  attachment 
whm  defendant  gives  a  proper  undertaking,  bat 
may  instead  take  snch  undertaking,^*  and  in  others 
the  practice  of  giving  a  release  bond  to  prevent  an 
actual  levy  exists,  althon^  not  expressly  author- 
ised by  statute.'* 

[i  410]  £.  Time  of  Levy— 1.  In  Oenend.  In 
the  absence  of  instructions  for  an  immediate  levy 
the  officer  has  the  right  to  make  the  same  at  any 
time  vithin  the  period  prraeribed  by  law.*>  He 
must,  however,  act  with  reasonable  diligence  in 
making  the  levy,"'  and  it  must  be  made  before  ex- 
piration of  the  time  for  the  return  of  the  writ,*' 
and  before  judgment  has  been  entered.** 

XuttAcient  showiag  of  levy  against  corporation 
bcfm  dissolntion.  Where  the  papers  relied  on  to 
show  that  an  attachment  of  the  property  of  a  do- 
mestic corporation  in  another  state  was  levied  be- 
fore entry  of  judgment  dissolving  the  corporation 


consisted  of  affidavits  stating  that  a  levy  was  made, 
hut  not  showing  the  facts  in  regard  to  the  levy, 
two  contradictory  returns  by  the  sheriff,  one  being 
eqnivocal  in  its  langn^e  and  evidently  false  in 
respect  to  its  date,  and  a  certificate  of  the  sheriff 
that  the  levy  was  made,  which  was  also  on  its  face 
false  as  to  its  date,  the  court  properly  refused 
to  find  that  the  levy  was  made  before  the  judg- 
ment of  dissolution."' 

411]  2.  Seizure  before  Service  of  Summons.** 
The  seizure  of  property  on  an  attachment  writ  may, 
it  has  been  held,  be  made  before  the  service  of 
the  summons,*'  the  same  being  so  far  in  the  nature 
of  a  proceeding  in  rem  as  to  be  a  basis  of  a  sub- 
sequent Bervice  by  publication  upon  a  nonresident.** 
It  has  also  been  held,  however,  that  if  defendant 
is  a  nonresident,  and  has  not  been  served  with  a 
summons  at  the  time  of  a  levy  upon  the  property, 
the  court  at  that  time  has  no  jurisdiction  either 
of  the  subject  matter  or  of  the  person  of  defendant, 
the  writ  of  attachment  has  no  validity,  and  the  levy 
under  it  is  wholly  void  and  unauthorized.*" 

412]   3.  When  Property  Porsued  into  Another 


Tf.  Courtney  v.  Carr,  6  Iowa  238; 
DoUn  y.  Wtlkerson,  67  Kan.  758,  48 
P  2S. 

[a]  As  ladorsMUMit  that  a«f*&a- 
ut  bu  BO  propcvtr  will  sot  pr«T«iit 
ft  Itry  under  the  writ  at  any  time 
before  the  return,  if  defendant  Is 
discovered  to  have  property.  Court- 
ney V.  C^xr,  e  Iowa  238. 

78.  Ayres  v.  Burr,  132  Cal.  125, 
(4  P  120;  McCutcheon  v.  WeBton,  65 
Cal.  87,  2  P  727;  Preston  v.  Hood,  64 
Cal.  40B,  1  P  487:  Cobum  v,  Pearson, 
67  Cal.  306;  Goodhue  v.  King,  55  Cal. 
377;  Fitsclbbon  v.  Calvert,   39  Cal. 

Heynemann  v.  Sder.  17  Cal.  433; 
Hoffman  v.  Imea.  13  Mont.  428,  $4 
P  728;  lAveaga  \.  Wise,  13  Nev.  296. 

[a]  OpanUoa  M  Ml«WM  of  prop- 
nty  alnadr  at*— ihaa.  In  California 
the  giving  of  such  an  undertaking 
not  only  prevents  the  sheriff  from 
makinc  .  any  further  levy  but  also 
operates  to  release  property  already 
attached  by  him.  Preston  v.  Hood, 
6<  Cal.  405,  1  P  487. 

lb]  Bond  not  snperasded  or  do- 
ftroyvd  try  MMontlon  of  appeal  bond. 
—An  undertaking  given  under  Cal. 
Code  CiT.  Proc.  S  540,  to  prevent  the 
I°vy  of  an  attachment,  will  justify 
ihe  sheriff  In  refusing  to  execute  a 
flobeequent  writ  of  attachment  ob- 
tained after  an  appeal,  tiling  of  an 
appeal  bond,  and  reversal  of  the 
Judgment  first  procured,  since  the 
proceedings  on  appeal  In  nowise  af' 
fected  the  validity  of  the  security. 
Ayres  v.  Burr,  182  Cal.  126,  64  P  120. 

[c]  Sorrlos  of  writ  on  defendant 
a>d  opporttialtr  to  gtrm  bond  sot  r«- 
nlTMl. — The  provision  of  Mont. 
Code  Civ.  Proc.  5  181,  as  to  attach- 
ing property  of  defendant  unless  he 
"give  good  and  sufficient  security 
to  secure  the  payment  of  said  Judg- 
ment" does  not  require  that  the  writ 
be  serred  on  defendant  and  an  op- 

Krtnnlty-  be  gtven  blm  to  give  a 
nd  or  tnake  a  deposit  of  mon«r 
prior  to  the  levy  on  his  property.  It 
is  not  the  Intention  of  the  statute 
that  the  officer  shall,  with  this  ex- 
traordinary writ  In  his  hand,  await 
the  action  of  defendant  In  giving  se- 
enrlty.  Hoffman  v.  Imes,  13  Mont. 
*M.  84  P  728. 

79.  Cook  V.  Boyd,  16  B.  Mon.  (Ky.) 
65«;  O.  Sheldon  Co.  v.  Cooke,  177 
Mass.  441.  59  NIS  77;  Hartwell  v, 
Smith.  15  Oh.  St.  200.  See  also  Cole- 
man V,  Bean.  1  Abb.  Dec.  (N.  T.) 
J14.  3  Keyes  94.  32  HowPr  870  [aff 
14  AbbPr  88],  But  see  Cole  v.  Par- 
ker. 7  Iowa  167.  71  AmD  439  (hold- 
fng  that  the  sheriff  has  no  authority 
to  take  a  bond  from  defendant  con- 
ditioned to  save  the  former  harmless 


for  his  failure  to  levy  the  attach- 
ment and  to  pay  the  judgment  which 
might  be  recovered,  and  such  a  bond, 
being  given  to  indemnify  the  sheriff 
against  the  breach  of  his  official 
duty,  is  invalid). 

80.  See  Tucker  v.  Bradley.  16 
Conn,  46  (holding  that,  when  a  plain- 
tiff In  attachment  Is  desirous  of  hav- 
ing It  served  immediately,  he  has  the 
right  so  to  direct  the  officer  when 
he  delivers  to  him  the  process;  and 
the  officer  receiving  such  instruc- 
tions la  bound  to  follow  them,  and 
on  failure  Is  answerable  for  the  con- 
sequences). 

Instrmotlons  to  oflloer  as  to  execu- 
tion of  process  or  writ  generally  see 
Sheriffs  and  Constables  [3S  Cyc 
1686]. 

81.  Tucker  Bradley,  16  Conn. 
46.  Compare  Hahon  v.  Kennedy, -8? 
Wis.  60,  67  NW  1108  (to  the  effect 
that  it  Is  the  officer's  duty  to  levy 
an  attachment  as  soon  as  possible 
after  its  receipt). 

fa]  If  the  ofiloer  luw  no  reaaon- 
aUe  ground  for  apprtiwndlug  that 
danger  of  loss  rnay  result  from  de- 
lay, he  generally  has  a  right  to  serve 
the  process  at  any  time  within  the 
statutory  period;  but  If  he  is  not 
only  employed  to  serve  the  process 
but  Is  also  agent  to  negotiate,  settle, 
compromise,  or  obtain  payment  of 
the  claim,  the  time  spent  In  such 
personal  agency  Is  not  to  be  regarded 
as  time  spent  In  official  business,  in 
ascertaining  whether  there  has  been 
unnecessary  delay  In  Berving  other 
and  previous  wrtts.  Tucker  v. 
Bradley,  15  Conn.  46. 

[b  1  Z^VT  la  nighttime. — ^An  at- 
tachment Is  not  Invalid  because  lev- 
led  in  the  nighttime.  Soltnsky  v. 
Lincoln  Sav.  Bank,  85  Tenn.  368,  4 
SW  886. 

[c]  X«vr  on  MuOaro— tTnder  the 
Vermont  statute  which  prohibits  the 
service  of  process  between  the  set- 
ting of  the  aun  on  Saturday  and 
midnight  on  Sunday,  it  has  been 
held  that  If  the  service  is  begun  be- 
fore sunset  on  Saturday  evening  It 
may  be  completed  afterward,  the 
statute  referring  merely  to  the  com- 
mencement of  the  service.  Plfleld  v. 
Wooster,  21  vt.  215.  See  generally 
Sunday  t37  Cyc  586]. 

82.  "Wheaton  v.  Neville,  19  Cal. 
42:  Whitney  v.  Butterfleld,  13  Cal. 
335.  73  AmD  584;  Tucker  v.  Bradley. 
15  Conn.  46;  Dewltt  v,  Oppenheimer. 
51  Tex.  103. 

[a]  BeMoaable  dUUruu*  depeads 
upon  the  partloQlar  Acta,  (1) 
whether,  for  Instance,  the  writ  Is  for 
fraud  or  because  defendant  la  about 


to  leave  the  state  or  remove  his 
property  and  the  like.  Whitney  v. 
Butterfleld,  13  Cal.  335,  73  AmD  584. 
(2)  And  the  officer  is  bound  to  act 
with  great  diligence  If  he  has  knowl- 
edge or  reasonable  ground  to  believe 
that  danger  will  result  to  plaintiff 
by  delaying  the  service.  Tucker  v. 
Bradley,  16  Conn.  46. 

83.  Wheaton  v.  Neville,  19  Cal. 
42;  Osborn  v.  Cloud.  23  Iowa  104,  98 
AmD  413;  Peters  v.  Conway,  4  Bush 
(Ky.)  565;  Nance  v.  Bart>er,  7  Tex. 
Civ.  A.  Ill,  26  SW  151. 

[a]  at  leaat  six  days  before 
the  vetUB  day. — Howell  Annot.  St. 
Mich.  S  6840  provides  that  an  at- 
tachment shall  be  executed  at  least 
six  days  before  the  return  day.  Mat- 
thews V.  Forslund,  113  Mich.  416.  71 
NW  864;  Tunnlngly  v.  Butcher,  106 
Mich.  36,  68  NW  994;  Hubbell  v. 
Rhinesmlth,  85  Mich.  30,  48  NW  178; 
Langtry  v.  Wayne  CIr.  Judges.  68 
Mich.  451.  36  NW  211,  13  AmSR 
352;  KIdd  v.  Dougherty,  69  Mich. 
240,  26  NW  510. 

[b]  ItevT  on  return  day. — A  writ 
of  attachment  may  be  served  on  thn 
return  day.  Tobar  v.  Iiosano,  6  Tex. 
Civ.  A.  698,  25  SW  973. 

[c]  Ii^VT  after  retnra  dur  void, — 
Jordan  v.  Henderson,  39  Tex.  Ctv. 
A.  89,  86  SW  961. 

8^  Lynch  v.  Crary,  52  N.  T.  181 
frev  34  N.  T.  Super.  461];  Schleb  v. 
Baldwin,  13  AbbPr  (N.  T.)  468.  83 
HowPr  278;  Strouse  v.  Nye,  68  Pa. 
Super.  804. 

88.  Peo.  v.  Mutual  Ben.  Life  As- 
soc., 86  Hun  219,  33  NTS  191. 

86.  Issoanoe  of  writ  before  ■err* 
tee  of  ■nmrnons  see  supra  9  324. 

87.  Wlnnlngham  v.  Trueblood,  149 
Mo.  572,  61  SW  399:  Burkhardt  v. 
Sanford,  7  HowPr  (N.  T.)  329  [aff 
1  Abb.  Dec.  263.  15  AbbPr  243  note] 
(under  N.  T.  Code  Civ.  Proc."j8  416, 
686);  Magnire  v.  Bolen,  94  Wis.  48, 
68  NW  408;  Cox  v.  North  Wisconsin 
Lumber  Co.,  82  Wis.  141,  61  NW  1130; 
Bvans  v.  Virgin,  69  Wis.  163.  33  NW 
569;  Cummlngs  v.  Tabor,  61  Wis.  185. 
21  NW  72;  Bell  v.  Olmsted.  18  Wis. 
69;  Merchants'  Bank  v.  Canada  Steel 
Co..  17  N.  S.  258. 

[a]  One  reason  for  tbns  holding 
Is  that  in  many  cases  the  attachment 
Is  Issued  against  a  nonresident,  and 
it  is  evident  that  If  the  attachment 
must  wait  until  service  by  publica- 
tion could  be  completed  the  remedy 
would  be  fruitless.  Bell  v.  Olm- 
sted, 18  Wis.  69.  See  also  Raynolds 
V.  Ray.  12  Colo.  108,  20  P  4. 

88.  Maguire  v.  Bolen,  94  Wis.  48. 
68  NW  408. 

80.    Zerega  v.   Benolst.   80  N.  Y. 
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Oounty.  Where  the  officer  is  authorized  by  statute 
to  pursue  and  attach  property  in  an  adjoining  county 
within  a  certain  time  after  its  removal  the  levy 
must  be  made  within  the  specified  time  therefor."" 
[$  413]  r.  Order  of  Levy."^  Where  several 
writs  against  the  same  defendant  are  placed  in 
an  officer's  hands,  it  is  his  duty  to  serve  or  levy 
them  in  the  order  in  which  they  were  delivered  to 
him  for  that  purpose  and  in  the  absence  of 
any  showing  to  the  contrary  it  will  be  presumed 
that  the  sheriff  levied  first  those  attachments  which 
came  into  his  hands  first."^ 

414]  O.  Rights  and  Powers  of  Levying  Of- 
ficer— 1.  To  Seize  and  Hold  Property — a.  In  General. 
An  officer  having  an  attachment  in  his  hands  has 
the  right  to  seize  the  goods  of  the  debtor  and  hold 
them  until  an  inventory  and  appraisal  can  be  made 
according  to  law;"*  but  beyond  this  he  has  no  power 
to  do  any  other  aet  in  relation  to  the  goods  seized 
than  simply  to  keep  them  safely,  subject  to  the 
direction  of  the  officer  granting  the  process.*'  The 


Super.  199:  Woodward  v.  Stearns.  10 
AbbPrNS  (N.  T.>  396  [foU  Gould  v. 
Bryan,  16  N.  T.  Super.  626]. 

fa]  Warrast  valid  «pon  survlo* 
of  mnmomu — Where  an  attachment 
la  serVBd  before  defendant  la  a«rved 
with  Bummons,  upon  the  aervlce  of 
the  aummona  the  warrant  becomes 
mlid  and  operative,  and  It  cannot  be 
aet  aalde  on  the  ground  of  want  of 
Jurladfctlon,  bat  only  the  levy  under 
it  and  the  proceeding  under  auch 
levy.  ZeregA  v.  Benolst,  30  N.  T. 
Super.  199. 

eo.  Budd  V.  Durall.  36  Iowa  316 
(holding  that,  where  the  statute  pro- 
videa  that  "if,  after  a  writ  of  attach- 
ment has  been  placed  In  the  hands 
of  the  sheriff,  any  property  of  the 
defenaant  Is  removed  from  the  coun- 
ty, the  sherlfC  may  pursue  and  at- 
tach the  same  in  an  adjoining  coun- 
ty within  twenty-four  hours  after  the 
removal,"  the  legality  of  the  levy 
depends  upon  whether  it  was  made 
within  twenty-four  hours  after  the 
property  was  removed  from  the  coun- 
ty, and  not  whether  it  was  made 
within  twenty-four  hours  after  the 
departure  of  attachment  defendant 
from  the  county). 

01.  Ordar  of  amentloB,  of  pmomb 
gwauMly  aee  Sheriffa  and  Conatablea 
[36  Cyo  16361. 

8S.  Ark. — Claflin  t.  Furatenhelm, 
49  Ark.  302.  5  SW  291. 

Conn. — Tucker  v.  Bradley.  15 
Conn.  49. 

Ga. — Deveney  v.  Burton,  110  Qa. 
66.  35  SE  268. 

Ind. — Moore  v.  Pita.  IB  Tnd.  43. 

Iowa. — Richards  v.  Schreiber,  etc., 
Co.,  98  Iowa  422,  67  NW  569. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Schwarsschild,  etc..  Co.,  58  Kan.  90, 
48  P  591,  62  AmSR  604;  Larabee  v. 
Parks,  43  Kan.  436,  23  P  59S. 

Ky. — Sewell  v.  Savage,  1  B.  Mon. 
260. 

S.  C— Callahan  t.  HallOwell.  2  S. 

a  L.  8. 

Wis. — Mahon  v.  Kennedy.  87  Wis. 
60.  67  NW  1108. 

[a]  A  copy  of  a  warrant  deliv- 
ered to  the  sheriff  instead  of  the 
orisinal  Is  not  entitled  to  priority  of 
service  over  another  warrant  subse- 
quently delivered.  Niagara  Grape 
Market  Co.  v.  Wygant.  1  App.  DIv. 
688,  37  NTS  486. 

[bl  Xffaot  of  amaadmast^Under 
Iowa  Code  (1873)  9  2966,  providing 
that  where  there  are  aeveral  attach- 
menta  agalnat  the  same  defendant 
they  shall  he  executed  In  the  order 
in  which  they  were  received  hy  the 
sheriff,  a  writ  given  him  on  Satur- 
day, but  which  could  not  be  served 
on  that  day,  ahould,  on  the  petition 
being  amended  authorizing  service 


on  Sunday,  be  served  before  a  writ 
issued  on  Sunday,  under  a  petition 
authorizing  service  on  that  day  and 
placed  in  his  hands  on  Sunday  be- 
fore the  amendment.  Richards  v. 
Schreiber,  etc.,  Co.,  98  Iowa  422,  67 
NW  669. 

[cl  BCeot  of  laurtrBOtl<ma  am  to 
ladoraanaat  of  pzlozltir  oa  asotkw 
writ. — Where  an  order  of  attachment 
waa  lasued  by  the  clerk  and  deliv- 
ered to  the  sheriff  under  an  agree- 
ment with  plalntlfTa  attorney,  which 
was  communicated  to  the  aheriOF, 
that  an  execution  previously  ordered 
should,  when  thereafter  Issued,  ne 
Indorsed  by  the  sheriff  as  having 
come  to  his  hands  first.  Dut  the  sher- 
iff indorsed  the  attachment  as  hav- 
ing been  first  received,  and  levied 
the  execution  subject  thereto,  the  at- 
taching creditor  cannot  claim  pri- 
ority, as  the  attachment,  although 
In  the  possession  of  the  sheriff  be- 
fore the  execution  was  received,  was 
not  In  his  hands  to  be  executed. 
Connolley  v.  EJlsman.  60  SW  272,  22 
KyL  1247. 

[d]  Writ  aooompaatied  by  foil  in- 
■traottons  ahonld  b*  aarred  first. — 
Where  the  sheriff  receives  two  writs 
on  the  same  day,  the  second  one  be- 
ing accompanied  by  the  proper  in- 
structions as  to  the  levy,  and  the 
first  one  not  being  accompanied  by 
such  instructions,  it  is  the  duty  of 
the  sheriff  to  execute  the  second 
writ  before  the  first.  Remington  v. 
Weber,  11  Utah  181,  39  P  822. 

[e]  Taota  Bot  duurginr  BheilS 
with  ni^lJcenoa.— Where  one  writ 
was  placed  In  the  sherlfTs  hands  on 
Sunday  and  another  against  the  same 
defendant  was  placed  in  the  hands 
of  a  deputy  early  Monday  morning, 
without  the  knowledge  of  the  sher- 
iff, and  the  first  levy  was  made  un- 
der the  last  writ  at  one  o'clock  Mon- 
day morning,  the  sheriff  was  held 
not  guilty  of  negligence  in  executing 
the  first  writ.  In  the  absence  of  any 
special  directions  to  the  contrary. 
Whitney  v.  Butterfleld,  18  Cal.  335, 
73  AmD  584. 

03.  Phelps  V.  Ratclifte,  3  Bush 
(Ky.)  334. 

94.  Bonnel  v.  Dunn,  29  N.  J.  L. 
435. 

Invantory  and  appraisal  of  »t- 
tadisd  property  see  Infra  SS  463-459. 

86.  Bergman  v.  Dettlebach.  11 
HowPr  (N.  T.)  46. 

ae.  Samuels  v.  Hevier,  92  Fed. 
199.  34  CCA  294  (construing  Texas 
statute);  Woldert  v.  Nedderhut  Pack- 
ing Provision  Co.,  18  Tex.  Civ.  A. 
602.  46  SW  378. 

SaaltT  BUbJaot  to  Utaehmant  bs- 
fora  asliaaatloa  of  paraosaltr  aeo  su- 
pra I  366. 
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officer  is  not  required  to  levy  first  on  personal  prop- 
erty before  seizing  realty.*' 

[i  415]  b.  To  What  Property  Confined"— (1) 
Property  of  Defendant  in  OeneraL  A  writ  of  at- 
tachment gives  no  authority  to  the  levying  officer 
to  seize  or  detain  goods  other  than  the  goods  of  de- 
fendant."^  Accordingly,  the  officer  is  not  bound 
to  levy  upon  property  unless  he  has  probable  and 
reasonable  cause  to  believe  that  the  same  belongs 
to  defendant,""  and  may,  where  he  has  any  reason 
to  doubt  that  the  goods  belong  to  the  debtor,  insist 
that  the  creditor  point  out  property  belonging  to 
the  debtor  and  indemnify  him  against  liability.*^ 

[$  416]  (2)  Commingled  Goods.'  Where  the 
goods  of  defendant  and  those  of  a  stranger  are 
commingled  it  is  the  duty  of  the  officer,  if  possible, 
to  distinguish  them  before  attaching,'  and  not  at- 
tach the  whole  of  them  without  making  the  in- 
quiry.* If,  however,  the  officer  after  making  rea- 
sonable inquiry  is  unable  to  distinguish  the  goods, 
he  may  retam  the  whole  until  the  owner  identifies 

97.  Jroparty  anbjeot  to  ftttad- 
mant  geaeralbr  see  supra  SB  350-39S. 

98.  A  rk. — Overby  v.  McOee.  IB 
Ark.  469,  68  AmD  49. 

Ga. — Bodega  v.  Perkeraon.  «0  Q*. 
616;  Wilson  v.  Paulsen.  67  Oa.  596. 
Miss.^Ford  T.  Dyer,  26  Hiss.  241 
Mo. — State  v.  Koonts.  83  ISo.  333. 
Pa. — Rothermel  t.  Harr,  98  Fa. 
285. 

Sea  also  supra  I  360. 
'a1    Joint   or   separata  astata.— 

lere  by  statute  a  creditor  of  joint 
debtors  Is  allowed  to  issue  a  writ  of 
attachment  against  either  the  joist 
or  separate  estate,  under  a  writ  is- 
sued asalnst  the  Joint  estate  only, 
the  separate  estate  cannot  be  at- 
tached. Feldler  v.  Blow.  1  Oh-  Dec- 
(Reprint)  246,  5  WestLJ  406;  Win- 
chester V.  Pierson,  1  Oh.  Dec  (Re- 
print) 169.  8  WestLJ  181. 

[bl  Tba  olBoar  may  be  rnllty  of 
traapasa  in  taking  the  goods  of  a 
stranger.  Overby  v.  McGee,  15  Ark. 
459.  63  AmD  49;  Weber  v.  Henry,  16 
Mich.  399. 

[c]  Selaaaa  by  ofloer  of  toctlow 
levy. — An  officer's  release  of  a  levy 
discharges  it.  and  where  such  levy 
was  tortious  and  gave  no  rlg:ht  to  the 
officer  making  it,  such  release  would 
be  entirely  proper  and  no  more  than 
a  matter  of  honest  duty.  Webw  v. 
Henry,  16  Mich.  899. 

[d]  Xtmry  on  voods  of  aevanl  as 
soods  of  ona.  "  whwe  an  attachment 
was  sued  out  against  four  defend- 
ants, and  the  return  of  the  levying 
officer  showed  that  the  proi>erty 
seised  was  levied  on  as  the  properiy 
of  only  one  of  them,  the  levy  was 
properly  dismissed  as  to  the  other 
three.  Connolly  v.  Atlantic  Con- 
tracting Co..  120  Qa.  213,  47  SE  675. 

09.  Wadsworth  v.  Wall  Iker.  Bl 
Iowa  605,  2  NW  420;  Bradford  v.  Mc- 
Lellan,  23  Me.  302;  Dewltt  v.  dnpea- 
helmer,  51  Tex.  103;  Hill  y.  Pratt,  29 
Vt.  119. 

{a]  Tka  ofiear  most  datMnJtee  at 
Us  pavll  what  property  Is  that  of 
defendant    State  v.  Koonts,  8S  Mo. 

823. 

1.  Bond  V.  Ward,  7  Mass.  123.  S 
AmD  28.  See  also  McFarlane  v. 
Dick,  145  Iowa  S9.  133  NW  1006; 
Rothermel  v.  Marr,  98  Pa.  285. 

Bight  of  ottoor  to  reoiilTe  ladraa> 
nlty  generally  see  Sherlns  and  Con- 
stables [35  Cyc  1757]. 

3.  XlablUty  of  ooauiil]i|rtsA  vooAa 
to  attaeluiaiit  see  supra  {  '3S4. 

3.  Susskind  V.  HuL  5  Cal.  Unrep. 
Cas.  304,  44  P  328;  Carlton  V.  Davis. 
8  Allen  (Masa.)  S4;  Hoora  Bow- 
man, 47  N.  H.  494;  Wilson  t.  I^ne, 
33  N.  H  466. 

4.  Carlton  t.  Davla,  8  Allen 
(Mass.)  94. 


For  later  oassa,  devalovBiants  and  eiuuvaa  in  the  law  see  ctunulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by ' 


..V,  »VW  HVhV 

Google 


ATTACHMENT 


[6  C.  J.]  219 


md  points  out  the  articles  belonging  to  him." 

[$  417]  (3)  Goods  in  Possession  of  Third  Per- 
son. Possession  of  personal  property  being  pre- 
sumptive evidence  of  title,  the  law  makes  no  pre- 
sumption in  the  officer's  favor  where  he  makes  a 
levy  apon  property  in  the  actual  possession  of  a 
stranger  to  the  suit  under  a  writ  running  solely 
against  defendant  therein."  The  oflBcer  is  bound  to 
take  notice  of  the  fact  that  the  property  is  not  in 
possession  of  the  debtor,  and  to  inquire  of  those 
in  whose  possession  he  finds  the  property  for  whom 
tbey  bold  it,'  and  both  he  and  the  creditor  are 
affected  by  any  knowledge  that  would  be  gained  by 
such  inquiry." 

418]  (4)  Effect  of  Specific  Directions  to  Of- 
ficer—(a)  From  Creditor."  An  officer  receiving  spe- 
eifie  directions  from  the  attaching  creditor  as  to  the 
attachment  of  property  is  bound  to  follow  such 
directions  if  he  can  lawfully  do  so.^*  But,  while 
special  directions  may  justify  the  ofBeer  for  not  go- 
ing beyond  tbem,'^  it  has  been  held  that  such  di- 
rections do  not  deprive  him  of  the  legal  authority 
to  obey  the  general  command  to  attach  sofflcient 
to  secure  the  demand,  if  he  has  opportunity  so  to 
do  and  chooses  to  avail  himself  thereof." 
[(  419]    (b)  Prom  BeMor.    In  some  jnxiBdie- 


tions  the  debtor  may  point  out  property  to  be  seized 
under  attachment,  but  this  right  is  personal  to 
him,  and  no  complaint  in  that  particular  can  be 
made  by  plaintiff.^^  Under  the  procedure  in  other 
.states  it  is  not  necessary  for  the  officer  to  call  on 
defendant  or  his  agent  to  point  ont  the  property 
to  be  levied  on." 

[J  420]  2.  To  Use  Force  Generally.  In  levy- 
ing an  attachment  the  officer  has  the  right  to  use 
such  force  as  may  be  necessary  to  the  perfoimanee 
of  his  duty  under  the  law.^" 

421]  3.  To  Break  or  Enter  Bnitdinss.  As  a 
rule  an  officer  may  not  break  the  outer  door  of  a 
dwelling  house  for  the  purpose  of  levying  an  at- 
tachment;^' but,  if  the  entry  is  made  without  force, 
peaceably,  and  permissively,  he  mayproceed  to  levy 
upon  goods  within  the  house.^'  Where,  however, 
goods  are  within  a  store,  warehouse,  or  any  build- 
ing other  than  a  dwelling  house,  it  would  seem  that 
the  officer  may,  if  neeessary,  make  a  forcible  en- 
trance in  order  to  levy  the  writ  after  admission  has 
been  demanded  and  refused.^* 

Betaining  possession.  An  officer  attaching  goods 
in  a  building  may,  without  liability  to  the  debtor, 
have  possession  of  the  premises  a  reasonable  time 
for  packing  and  removing  the  goods." 


B.  Roblnaon  t.  Holt,  39  N.  H.  G&?. 
75  AmD  238;  Wilson  v.  Lane,  33  N. 
H.  4G6.    See  also  supra  S  354. 

e.   state  V.  Hope,  88  Mo.  430. 

fa]  Ottc«T  not  bound  to  »ttMli 
nch  noda  nnlMs  apcclallr  r«- 
«nMl«£~-An  offlcer  Is  not  bound  to 
attach  goods  not  In  the  possession 
of  the  debtor  unless  specially  re- 
quested by  the  creditor  or  hts  at- 
torney. Weld  V.  Cbadboume.  87  Me. 
221. 

[b]  Cumot  take  goods  from  pos- 
Mndon  of  one  claiming-  proper^. — 

In  serving  attachments,  either  for- 
eign or  domestic,  a  sheriff  has  no  au- 
ihority  to  take  goods  out  of  the 
pOBsession  of  a  third  person  who 
claims  property  In  them,  Moore  v. 
Byne.  3D  S.  C.  L.  94. 

Ic]  IttTT  aa  against  lienor. — 
Where  property  attached  was  In  the 
h&nds  of  a  third  person  subject  to 
liens,  the  sheriff.  In  making  the  at- 
tachment, could  not  take  the  prop- 
erty out  of  the  hands  of  the  lienor. 
Dndaey  v.  Mexican  Crude  Rubber 
Co.,  197  Fed.  775. 

T.  Ross  V.  Draper,  55  Vt  404.  45 
AmR  «24:  WhUoomb  v.  Woodworth, 
5*  Vt.  544;  Flanagan  v.  Wood,  83 
VL  332. 

a.  Ross  V.  Draper,  65  Vt  404,  45 
AjnR  624. 

9.  Directions  to  ofloev  as  to  mode 
of  exeevfclBr  vreessi  or  w*lt  fwer- 

tOr  see  Sheriffs  and  Constables  C35 

Cyc  153«]. 

10,  Weld  V.  Chadbourne.  37  Me. 
121;  Marshall  v.  Hosmer,  4  Masa 
•0;  Pierce  v.  Jackson.  66  N.  H.  121, 
IS  A  319;  Smith  v.  Judkins,  60  N.  H. 
117;  Lovell  v.  Sabin,  15  N.  H.  29. 
See  also  McParlane  v.  Dick.  146  Iowa 
89.  123  NW  1005. 

[a]  fcotdslana;  property  speolfled 
ta  petition, — In  Louisiana,  where 
plalntlfTs  petition  concludes  with  a 
prayer  for  the  attachment  of  specific 
property  In  the  hands  of  a  third  per- 
acD.  the  sherlfC  cannot  attach  any- 
thing else.  Astor  v.  Winter,  8  Mart. 
(lA.)  171. 

[bl  iBstrnetlona  to  attaob  per- 
■oaalte  Instead  of  realty  must  be 
obeyed  by  the  offlcer.  Moulton  v. 
Chadbourne.  31  Me.  152. 

[c]  inatraotlons  held  to  girt  no 
UscnttoBr— Instructions  to  an  ofllcer 
to  attach  personal  property  at  a  cer- 
tain place  and  "to  6x>  the  best  he 
could*^'  give  him  no  discretion  be- 
yond that  of  acting  to  the  best  ad- 


vantage in  his  opinion.  Lovell  v. 
Sabln.  15  N.  H.  29. 

[d]  Bffeofc  of  directions  to  seise 
goods   claimed   by   third  pexnon. — 

where  the  sheriff  ts  Justlfled  by  the 
writ  In  seising  only  toe  goods  of  de- 
fendant, if  the  latter  directs  the  seiz- 
ure of  goods  claimed  by  some  other 
person  the  proper  course  in  Pennsyl- 
vania is  for  the  sherltC  either  to  de- 
mand a  bond  of  Indemnity  or  to  have 
an  order  made  upon  plaintiff  and  the 
claimant  of  the  goods  for  an  Inter- 
pleader as  provided  by  the  act  of 
Jan.  30,  1 871.  Rothermel  v.  Marr, 
98  Pa.  285. 

11.  Turner  v.  Austin,  16  Mass. 
181;  Goddard  v.  Austin.  15  Mass. 
133 

IS.  Welton  V.  Scott,  4  Conn.  527; 
Turner  v.  Austin,  16  Mass.  181.  See 
also  Marshall  t.  Hosmer,  4  Mass.  60. 

13,  Hoy  V.  Elatoo,  26  La.  Ann.  169. 

14,  Samuels  v.  Revier,  92  Fed. 
198,  34  CCA  294  (holding  that  under 
the  Texas  procedure  It  Is  not  neces- 
sary for  the  sheriff  to  require  the 
agent  of  a  nonresident  to  point  out 
property  to  be  levied  upon);  Woldert 
V.  Nedderhut  Packing  Provision  Co., 
18  Tex.  Civ.  A.  602,  46  SW  378. 

IB.  Mass. — Piatt  v.  Brown,  16 
Pick.  553. 

N.  T. — Haggerty  v.  Wllber,  16 
Johns.  287,  8  AmD  321. 

Tenn. — Solinsky  v.  Lincoln  Sav. 
Bank,  85  Tenn.  368,  4  SW  836. 

Tex. — Messner  v.  Lewis,  20  Tex. 
221. 

Vt — Perry  v,  Carr,  42  Vt.  50;  Bur- 
ton V.  Wilkinson.  18  Vt.  186.  46 
AmD  145;  Fullerton  v.  Mack,  2  Alk. 

415. 

15,  Swain  v.  Mlzner,  8  Gray 
(Mass.)  182,  69  AmD  244;  Ilsley  v. 
Nichols,  12  Pick.  (Mass.)  270,  22 
AmD  425;  Bailey  V,  Wright,  39 
Mich.  96:  Closson  v.  Morrison,  47  N. 
H.   482,  93  AmD  459. 

[a]  Breaking  and  entering  dooz 
In  bvUdlng  leased  by  several  ten- 
ants.— Where  a  building  is  leased  In 
distinct  portions  to  several  tenants 
who  have  exclusive  occupation  and 
control  of  their  respective  tene- 
ments, and  use  In  common  the  entry 
and  stairway,  an  offlcer  who  has  en- 
tered through  the  outer  door  of  the 
house  into  the  entry  has  no  right  to 
break  open  the  door  of  one  of  the 
rooms  of  a  tenant  who  occupies  all 
the  rooms  on  both  sides  of  the  entry 
on  the  third  floor  of  the  house.  In 


order  to  attach  the  property  of  a 
third  person  therein.  Swain  v.  Miz- 
ner,  8  Gray  (Mass.)  182,  $9  AmD 
244. 

17.  Hitchcock  v.  Holmes,  43  Conn. 
528  (holding  that  where  an  offlcer 
having  a  writ  of  attachment  called 
at  the  house  of  defendant  In  the 
writ,  and  inquired  first  for  defend- 
ant, and  then  for  hie  wife,  both  of 
'Whom  were  absent,  and  the  servant 
told  him  that  the  wife's  mother  was 
within  and  asked  him  If  he  would 
like  to  see  her,  and  he  replied  that 
he  would,  and  so  entered  and  at- 
tached the  property,  the  entry  was 
lawful). 

18.  Rountree  v.  Glatt,  13  KyL  462; 
Rockwood  V,  Varnum,  17  Pick. 
(Mass.)  289;  Piatt  v.  Brown,  16  Pick. 
(Mass.)  553;  Clark  v.  Wilson,  14  R. 
I.  11;  Fullam  v.  Steams,  30  Vt.  443; 
Burton  v.  Wilkinson,  18  Vt.  ,186,  46 
AmD  145;  Fullerton  v.  Mack.  2  Alk. 
(Vt.)  415. 

[a]  Permission  to  enter  moat  first 
be  asked  and  refused  if  there  Is  any 
person  present  who  may  grant  It. 
Clark  V.  Wilson,  14  R.  I.  11. 

[b]  May  break  and  enter  by  night 
as  well  as  by  day^— An  offlcer  levy- 
ing an  attachment  has  the  same 
right  after  demand  for  admittance 
to  break  an  outer  door  In  the  night 
as  in  the  day.  Burton  v.  Wilkinson, 
18  Vt.  186,  46  AmD  145. 

[c]  Vhe  ottoer  la  not  obliged  to 
seek  elsewhere  for  chattels  to  attach 
before  breaking  Into  a  shop  or  build- 
ing for  such  purpose.  Clark  v.  Wil- 
son, 14  R.  I.  11. 

[d]  An  ofllcer  who  seeks  admls- 
sloB  Into  a  mill  or  shop  for  the  pur- 
pose of  attaching  machinery  therein, 
whether  as  the  property  of  the  owner 
of  the  mill  or  of  another  person, 
may,  if  admittance  is  refused  after 
he  has  requested  it,  break  into  the 
building,  using  as  much  force  as  Is 
necessary  for  that  purpose  and  no 
more.  Fullam  v.  Stearns.  30  Vt. 
448. 

19.  Ramsey  v.  Burns,  27  Mont. 
154,  69  P  711. 

[al  Kay  not  take  exclusive  pos- 
session or  eject  owner. — Although  an 
offlcer  having  a  writ  of  attachment 
may  forcibly  enter  the  store  of  a 
third  person  where  the  debtor's  goods 
are  for  the  purpose  of  executing  his 
process,  and  may  remain  long 
enough  to  seize,  secure,  and  Inven- 
tory the  goods,  be  cannot  take  ex- 
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422]  4.  To  Open  Beceptacles.  As  an  inci- 
dent of  the  officer's  power  and  duty  to  take  actual 
possession  of  tangible  property,  it  has  been  held 
that  he  has  the  right  to  open  boxes,  safes,  etc.,  con- 
taining property  of  defendant  for  the  purpose  of 
attaching  such  property,^**  or  of  making  an  inven- 
tory thereof.'^  But  an  officer  has  been  held  to  have 
no  authority  to  open  packages  of  goods  for  inspec- 
tion and  appraisu.^' 
[$  423]   6.  To  Pmrae  Propwtr.  It  is  eometimeB 


expressly  provided  by  statute  that  an  officer  to  whom 
a  writ  of  attachment  is  directed  may,  if  a  defendant 
is  in  the  act  of  removing  any  personal  property,  pur- 
sue and  take  the  same  in  any  county  in  the  state  and 
return  it  to  the  county  from  which  the  writ  issued.*' 
[$  424]  E.  Uanner  of  Levy— 1.  In  0«neni-i. 
Oompliance  with  Statutory  Beaoirements.  The  pro- 
ceeding by  attachment  being  in  derogation  of  tbe 
conimoQ-law^  the  officer  mnst  comply  with  the  stat- 
utes in  making  the  levy/*  althoo^  it  has  been  hdd 


clualve  possession  of  the  store  of 
such  person  or  eject  him  therefrom 
where  such  expulsion  Is  not  reason- 
ably necessary  In  order  to  make  a 
proper  attachment.  Perry  v.  Carr, 
42  Vt  &0:  Fullerton  v.  Mack,  2  Alk. 
(Vt.)  416.  Compare  Hessner  v. 
Lewis,  20  Tex.  3X1. 

ao.  U.  S.  V.  Graff,  4  Hun  (N.  T.) 
<34,  67  Barb.  804;  Peeler  v.  Stebbins, 
26  Vt  644. 

31.  Tflllnghast  v.  Johnson,  S4  R. 
I.  136,  82  A  788.  41  LRANB  764  and 
note.  AnnCa8l914A  960. 

as.  Gasklll  V.  Glass,  1  B.  Mon. 
(Ky.)  252. 

as.  House  V.  Hamilton,  43  III.  185 
(holding  that  in  order  for  such  a  pro- 
vision to  be  applicable  defendant 
must  be  In  the  act  of  removing  the 
property). 

84.  U.  B. — Richmond  v.  Brook- 
ings, 48  Fed.  241;  Grace  v.  Evans.  10 
P.  Cas.  No.  6,650,  8  Ben.  479;  James 
V.  Jenkins.  13  F.  Cas.  No.  7.181a, 
Hempst.  1S9  (construing  Arkansas 
statute). 

Ala. — Goods  V.  IvOngmlre,  S6  Ala. 

668,  76  AmD  SOS. 

Ark. — Richmond  v.  Duncan,  4  Ark. 
197. 

Cal. — Rudolph  V.  Saunders,  111 
Cal.  2S3.  4S  P  <19. 

Colo.-— Grabam  v.  Reno,  B  Colo.  A. 
830,  38  P  835. 

Conn. — Munger  v.  Doolan,  7B  Conn. 
656,  65  A  169;  Buckingham  v.  Os- 
borne, 44  Conn.  133. 

Ida.— Falk-Bloch  Mercantile  C^>.  v. 
Branstetter,  4  Ida.  666,  43  P  671. 

III. — Davidson  v.  Waldron.  31  III. 
120.  83  AmD  206;  Culver  v.  Rumsey, 
7  111.  A.  422. 

Ind. — Marnlne  y.  Murphy,  8  Ind. 
272;  Leach  v.  Swann,  8  Blackf.  68. 

Iowa.' — Commercial  Nat.  Bank  v. 
Farmers,'  etc.,  Nat.  Bank,  82  Iowa 
192,  47  NW  1080;  Allen  V.  McCalla, 

25  Iowa  464,  96  AmD  66;  Crawford 
V.  Newell,  23  Iowa  458. 

Kan.— Lyeth  v.  Griffls.  44  Kan.  159, 
24  P  59. 

La. — Lehman  v.  Brousflard,  45  La. 
Ann.  346,  12  S  604;  Scott  V.  Davis, 

26  La.  Ann.  688. 

Me.— Nichols  v.  Patten,  IS  Me.  231, 
36  AmD  713. 

Mass. — ^Bridge  v.  Wyman,  14  Mass. 
190. 

Mich. — ^Fairbanks  v.  Bennett,  62 
Mich.  61.  17  NW  696. 

Mo.— Meyers  v.  Smith,  (A)  98  SW 
104;  Richards  v,  Harrison,  71  Mo. 
A.  224. 

Nebr. — Ames  v.  Parrott,  61  Nebr. 
847,  86  NW  503,  87  AmSR  636  ; 
Shoemaker  v.  Harvey,  43  Nebr.  75, 
61  NW  109:  Citizens'^  State  Bank  v. 
Porter.  4  Nebr.  (UnofT.)  78,  93  NW 
391. 

N.  H. — Fowler  v.  Dickson,  74  A 
601;  Johnson  v.  Farr.  66  N.  H.  426; 
Dunklee  v.  Fales.  5  N.  H.  527. 

N.  D.— Ireland  v.  Adair,  12  N.  D. 
29,  32,  94  NW  766,  102  AmSR  561 
[clt  Cyc]. 

Or.— Hail  V.  Stevenson.  19  Or.  153. 
23  P  887,  20  AmSR  803;  Schneider 
v.  Sears.  13  Or.  69.  8  P  841. 

Pa. — Vandergrlft's  App..  83  Pa. 
126;  Hayes  v.  Gtllesple.  36  Pa.  15B; 
Welter  v.  Stull.  5  Kulp  224;  Hunter 
V.  Clarke,  16  WklyNC  5B8. 

R.  Z.— Whitaker  v.  Jenckea,  >  R.  I. 
S91. 

S.  C— Oardner  v.  Hnat,  81  S.  C  L. 
<01. 


Tex. — PIttman  v.  Rotan  Grocery 
Co.,  16  Tex.  Civ.  A  676,  89  SW 
1108;  Taylor  v.  Eh'ans,  (Ctv.  A.) 
29  SW  172;  Drake  Attachment  i 
194. 

See  also  Barthell  v.  Hencke,  99 
Wis.  660,  7S  NW  952. 

"The  statute  requires  that  a  speci- 
fied course  be  pursued.  If  a  man's 
property  is  to  be  taken  from  him 
without  Jurisdiction  of  his  person. 
It  recognises  no  equivalents  and  ad- 
mits of  no  evasions.  Nothing  leas 
than,  or  different  from,  that  which 
the  statute  prescribes  can  satisfy  its 
requirements,  even  though  the  same 
substantial  ends  are  accomplished. 
Cady  v.  Gay.  31  Conn.  395."  Munger 
v.  Doolan,  7S  Conn.  $66,  660,  66  A 
169. 

[a]  Onatom  ao  wmaum*  tot  not 
followtng-  statnte. — ^A  failure  to  levy 
an  attachment .  In  the  manner  re- 
quired by  the  statute  will  not  be  ex- 
cused on  the  ground  of  a  long  con- 
tinued practice  In  the  sheriff's  office 
to  the  contrary.  Hunter  v.  Clarke, 
16  WklyNC  (Pa.)  558. 

[b]  AttaoJiment     held  valla,  

Where  an  attachment  writ  was 
placed  In  the  hands  of  a  sheriff,  and 
he  attached  personal  property,  mak- 
ing a  return  setting  forth  the  prop- 
erty attached,  and  statinR  that  after 
the  attachment  he  filed  with  the 
clerk  of  the  town  an  attested  copy 
thereof  with  the  value  of  the  prop- 
erty, the  names  of  the  parties,  and 
the  date  of  the  writ,  and  the  court 
also  gave  a  summons  to  defendant, 
the  attachment  was  valid.  Kelley  v. 
Tarbox,  102  Me.  119,  66  A  9. 

[c]  Kevles  held  not  aufflolent.^ — 
(1)  Under  Rev.  St.  (1902)  S  828,  pro- 
viding a  special  procedure  for  the  at- 
tachment of  a  nonresident's  prop- 
erty, which  prescribes  a  leaving  by 
the  officer  of  a  copy  of  the  process 
and  complaint,  together  with  a  re- 
turn describing  the  estate  attached, 
with  defendant's  agent  or  attorney 
within  the  state,  or.  If  there  Is  none, 
with  the  person  In  charge  or  pos- 
session of  the  property,  an  attach- 
ment served  by  leaving  a  copy  of  the 
process  and  complaint  at  the  prop- 
erty attached,  for  defendant,  and 
not  for  the  person  In  possession 
thereof,  was  void;  and  the  fact  that 
the  person  In  possession  of  defend- 
ant's property  was  plaintiff  in  the 
attachment  sujt  did  not  excuse  serv- 
ice on  her.  Munger  v.  Doolan,  75 
Conn.  656,  56  A  169.  (2)  Ctode  Civ. 
Proc.  S  205,  requiring  that  a  sheriff 
levying  an  attachment  go  to  the 
place  where  property  of  defendant 
may  be  found,  and  declare  that  by 
virtue  of  the  order  he  attaches  such 
property  at  the  suit  of  plaintiff.  In 
the  presence  of  two  residents  of  the 
county.  Is  not  complied  with  by  a 
levy  and  declaration  In  the  presence 
of  two  persons,  one  of  whom  Is  plain- 
tiff In  the  attachment,  since  It  must 
be  implied  that  such  residents  were 
to  be  disinterested  persons.  Ames 
v.  Parrott.  61  Nebr.  847,  86  NW  503, 
87  AmSR  536. 

[d]  Jmmv7  on  books  of  aoeonnt^ 
Under  Code  (1873)  E  2967  (Code 
[1897]  g  3894).  which  provides  that 
debts  due  a  defendant  are  attached 
by  garnishment  thereof,  a  levy  on 
books  of  account  without  garnish- 
ment of  the  debtor  was  not  a  suffi- 
cient   attachment     of     the  debts 


charged  therein,  and  money  oollected 
under  such  a  levy  was  not  within  the 
Jurisdiction  of  the  court.  Cedar 
Rapids  Pump  Co.  v.  Miller,  105  Ion 
674.  75  NW  664,  67  AmSR  822. 

[e]  SefMtlve  levraot  emrad 
Mtrr  of  Jmflgsunt,— WhUa  the  entry 
of  Judgment  will  cure  some  4efeM 
in  the  -Issue  of  the  writ  of  attach- 
ment such  entry  will  not  cure  de- 
fects in  the  levy  of  the  writ,  and 
make  what  was  no  Hen  a  valid  one. 
No  Hen  is  created  unless  tbe  service 
of  the  writ  Is  made  In  aubatantUl 
compliance  with  the  statute.  Falk- 
Bloch  Mercantile  Co.  V.  Branstetter. 
4  Ida.  666,  48  F  571. 

[f]  Oefeotlve  servloe  not  oonA 
or  new  wrlt.^ — ^After  trespass  lias 
been  brought  for  the  seixore  of  goodi 
under  an  attachment  which  was  not 
properly  served,  the  defect  In  service 
cannot,  by  taking  out  a  new  attach- 
ment, be  cured  for  the  purpose  of 
the  action  In  trespass.  Fairbanks  v. 
Bennett,  62  Mich.  61,  17  NW  696. 

[g]  XnowleOge  of  perwou  Mrred. 
—where  the  statute  prescribing  the 
mode  of  attachment  was  not  com- 

filled  with,  BO  as  to  give  plaintiffs  e 
len  on  the  property,  the  fact  that 
the  bank  officers  served  with  the 
warrant  knew  what  plalntiSa  were 
attempting  to  do  did  not  aid  the  al- 
Uohment  Harden  v.  State  Nat 
|b^^7^Krs  6S1  [aft  180  M.  T.  14«, 

[h]  fftetnte      HeM  pwnlnlve 

mar4dr^In  1879  the  JuBtice's  Court 
Act  was  so  amended  as  to  permit 
the  Issuance  of  attachments  against 
foreign  corporations  (2  Howell  SL  I 
6831).  Sections  6840  and  6841,  being 
parts  of  the  original  act.  provide  for 
service  of  the  writ  either  personallj 
or  by  leaving  a  copy  with  the  cus- 
todian of  the  property  selxed.  An- 
other statute  (2  Howell  St.  |  8143) 
provides  that  In  suits  commenced  bf 
attachment  against  a  foreign  corpora- 
tion, if  personal  service  Is  had  on 
any  officer,  member,  clerk,  or  agent 
of  such  corporation  within  this  sUte, 
the  same  proceedings  shall  be  had  as 
In  case  of  an  attachment  s-nlnst  a 
natural  person.  It  was  held  that  I 
8148  is  permissive  merely,  and  does 
not  provide  an  exclusive  mode  of 
service,  but  that  service  upon  a  for- 
eign corporation  mar  properlr  be 
made  In  afM»rdance  with  tbe  pro- 
vlBlona  of  the  Justice's  Court  Act 
Davidson  v.  Fox,  120  Mich.  S85,  79 
NW  1106  [foil  Luta  v.  E>avldsoa 
Cycle  Co.,  121  Mich.  108.  79  NW 
1126;  Davidson  v.  Fox,  121  Micb.  107. 
79  NW  11241. 

[1]  Order  of  court  direotlnf  meth- 
od.—Under  St  (1828)  c  114.  provid- 
ing that,  in  an  action  against  de- 
fendant who  Is  out  of  the  common- 
wealth, notice  shall  be  given  in  such 
way  and  such  manner  as  the  court 
may  order,  a  return  of  an  ofQcer  that 
he  had  attached  certain  property  of 
defendant  within  his  precinct,  but. 
defendant  not  being  found  In  his 
precinct,  he  had  given  him  a  copy 
of  the  writ  at  his  place  of  abode  lo 
another  state,  did  not  show  safflclent 
service,  since.  In  order  to  be  valid, 
the  notice  to  a  defendant  out  of  the 
commonwealth  must  be  given  under 
an  order  of  the  court  before  whtiA 
the  action  la  commenced.  Ar- 
nold V.  Tourtellot,  18  Pick.  (Uaaa.) 
172. 
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that  substantial  oompUanee  is  snffieient;"'  and  in 
some  jurisdietiouB  it  has  been  held  that  an  at- 
taehment  may  be  levied  on  the  visible,  tangible  ef- 
fects of  a  defendant  in  his  actual  or  constructive 
pofisessionf  as  an  exeeation  ia  levied,^'  and  with  like 
effect.''  Where  the  levy  is  asserted  not  against  the 
lights  of  defendant  in  the  writ,  but  against  third 
persons,  greater  strictness  is  required  than  if  the 
rights  of  defendant  were  alone  concerned,'*  al- 
thoogh  a  levy  insufficient  against  other  persons  may 
be  soffleient  to  vest  the  officer  with  a  special  prop- 
erty as  against  a  mere  tren>as8er.^ 

[%  426]   b.  Necessity  of  Openness  and  Notoriety. 
In  order  that  it  m&y  affect  third  persons  the  levy 

[J]    OoMtraetlon     of  atetnt*. — 

Code  Pub.  Gen.  L.  (1904)  art  »  S  18. 
which  provide*  that  attachment  may 
be  laid  on  any  Interest  which  de- 
fendant has  In  the  debts  of  any 
corporation,  and  that  the  officer  In 
laying  the  attachment  must  comply 
with  art  28.  IS  S91-401  of  which  were 
applicable  only  to  domestic  corpora- 
tions, and  were  repealed  by  L.  (1908) 
c  Z10,  which  makes  provision  for  the 
attachment  of  shares  of  domestic 
corporations,  but  is  silent  on  the 
subject  of  debts  of  corporationa.  does 
not  JtistUy  the  release  of  an  attach- 
nmt  of  registered  railroad  mort- 
lace  bonds  of  foreign  railroad  cor- 
porations, on  tha  ground  that  the 
oflleer  holding  the  attachment  failed 
to  comply  with  art  IS  in  laying  it. 
De  Bc«m  V.  De  Beam,  116  Hd.  <6S. 
•1  A.  223.  S«  LRANS  421,  81  A  227. 

M.  Aric— ficott  V.  Houpt,  72  Ark. 
78,  82  SW  10fi7.  And  Me  Dentach- 
man  V,  Byrne,  84  Ark.  Ill,  40  SW 
780. 

iaa._WlllUms  V.  Olden,  7  Ida  148. 
II  P  517,  97  AmSR  250;  Halley  First 
Nat.  Bank  v.  Sonnelltner,  Gl  P  998; 
Falk-Bloch  Mercantile  Co.  v.  Bran- 
Metter.  4  Ida.  6S0,  43  P  B71. 

Kan. — Tbroop  v.  Maiden,  62  Kan. 
258,  84  P  801. 

Miss. — Saunders  v.  Columbus,  et&, 
[HE.  Co.,  48  Hiss.  688. 

Mo. — Bryant  v.  Duffy,  128  Mo.  18, 
10  SW  317. 

N.  J.— Cord  V.  Kewlln,  71  N.  J.  I* 
488,  69  A  22. 

N.  Y. — Barton  v.  Albert  Palmer 
Oo..  87  App.  JMt.  86,  83  NTS  1041. 

[a]  «■  tiM  otbsr  lumd  it  has 
been  held  In  some  fsases  that  special 
statntory  proTialona  respecting  the 
manner  in  whl<di  attachment  shall 
be  levied  must  be  strictly  pursued, 
and  a  departure  therefrom  will  ren- 
der a  levy  Invalid.  Ames  v-  Parrott, 
•1  Nebr.  847.  86  NW  B03,  87  AmSR 
53C:  IreUnd  v.  Adair,  12  N.  D.  29, 
94  NW  768,  102  AmSR  561. 

[b]  Xllnstratlon. — "The  last  ques- 
tion la:  T)o  the  facts  set  forth  In 
the  sherltTe  endorsement  constitute 
&  levy  of  an  attachment;'  that  en- 
dorsement being;  "Went  to  the  office 
of  the  laurel  Spring  X<and  Company 
and.  In  the  presence  of  a  witness,  at- 
tached the  rights  and  credits,  goods 
and  effects  or  the  defendant,  being 
one  share  of  stock  of  said  company 
In  tals  name  on  the  books  of  the 
company."  The  statute  (Pamph.  L. 
1901.  p.  168,  S  7)  provides  that  the 
oOlcer  shall  execute  the  writ  "by 
gotngr  to  the  house  or  lands  of  the 
defenOant,  or  to  the  person,  or  house 
of  the  person  having  custody  or  pos- 
seaahm  of  the  defendant's  property 
and  estAte,  and  then  and  there  de- 
clare, in  ue  presence  of  one  cred- 
ible person  at  the  least,  that  he  at- 
taches the  rights  and  credits,  moneys 
and  effects,  goods  and  chattels,  lands 
and  tenements  of  the  defendant  at 
the  snit  of  the  plaintiff."  The  dis- 
crepancies between  the  endorsement 
and  these  provisions  are  manifesL 
A  proper  levy  should  also.  I  think, 
tn  caaee  like  the  present.  Include  a 
notice  to  the  garnished  of  the  proc- 


sbould  be  open  and  notorious/'*  and  to  this  end  it 
has  sometimes  been  required  that  the  officer  should 
go  to  the  place  where  defendant's  property  was 
to  be  foun^  and  there,  in  the  presence  of  one  or 
more  credible  witnesses,  declare  that  he  attached 
such  property  at  the  snit  of  plaintiff.^* 

[$  426]  c.  Notice  of  Levy.  It  ia  sometimes  re- 
quired by  statute  that  the  officer  making  the  levy 
sball  give  written  notice  thereof  to  defendant,  to 
the  person  in  possession  of  the  property,  or  some 
other  person  or  persons  designated  by  the  statute, 
and  such  provisions,  wh^n  they  exist,  must  be  com- 
plied with.''  Snch  a  notice  is  not  necessary  to  the 
validity  oC  the  attachment,  but  only  to  complete  the 


ess  Issued  and  executed.  Although 
this  Is  not  expressly  directed  by  the 
statute  It  seems  to  be  essential  to 
the  very  purpose  of  the  proceeding 
when  there  Is  nothing  tangible  to  be 
seised.  But  In  Thompson  v.  E^st- 
burn.  16  N.  J.  L.  100,  this  court  held 
that  the  provisions  of  the  statute  as 
to  the  mode  of  service  were  only 
directory;  that  substantial  compli- 
ance with  them  was  sufficient,  and 
that,  If  the  officer's  return  failed  to 
show  such  compliance.  It  was  amend- 
able according  to  the  facts.  To  the 
same  effect  are  Boyd  v.  King,  16  N. 
J.  L.  134;  Castner  t.  Styner,  18  N.  J. 
L.  236,  and  Morrel  v.  Buckley.  20  N. 
J.  L.  667."  Cord  v.  NewUn,  71  N.  J. 
L.  438,  441,  68  A  22. 

86.  Gates  v.  Pennsylvania  Land, 
etc,  Co.,  9  Oh.  ar.  Ct  278,  6  Oh. 
Clr.  Dec.  163;  Woldert  v.  Nedderhut 
Packing  Provision  Co.,  18  Tex.  Civ. 
A.  S02,  46  SW  878;  Dorrler  v.  Mas- 
ters, 83  Va.  459,  2  BE  927. 

Mode  of  lerylag'  exeontlon  see  Exe- 
cutions [17  Cyc  1082]. 

[a]  Zmtj  should  ooafonn  to  saii- 
ws  nndes  eseontton. — ^The  levy  of 
the  attachment  should  conform  as 
nearly  as  possible  to  the  seizure  of 
the  same  species  of  property  under 
an  execution.  Union  Nat.  Bank  v. 
Byram,  181  111.  92,  22  NB  842. 

27.  Starr  v.  Taylor,  22  P.  Cas.  No. 
13,319.  8  McLean  642  (eonstrulng 
New  York  statute);  Drs.  K.  &  K.  U. 
S.  Medical,  etc..  Assoc.  v.  Post,  etc.. 
Job  Printing  Co.,  68  Mich.  487,  26 
NW  477;  Shorten  v.  Drake,  88  Oh.  St. 
78;  Parker  v.  Freeman,  2  Tenn.  Ch. 
612. 

88.  Russell  V.  Major.  29  Mo.  A. 
167.  See  also  Rogers  v.  Ollmore,  61 
Cal.  809;  Myera  v.  Cole,  82  XCan.  188, 
4  P  169. 
88.  Miller  v.  Fay,  40  Wis.  888. 
88.  Poling  V.  Vlanagan,  41  W.  Ta. 
191,  22  SE  686. 

[a]  Intention  to  keep  le*T  secret 
— A  mere  showing  that  the  Intention 
of  the  parties  was  to  keep  the  levy 
secret  would  of  Itself  avoid  the  at- 
tachment. Root  V.  Columbus,  eta, 
R.  Co.,  45  Oh.  St.  222,  12  NE  812. 

81.  Aria. — Stelnfeld  v.  Menager,  < 
Ariz.  141,  63  P  496  (presence  of  two 
persons). 

Ark. — Gibson  v.  Wilson,  6  Ark.  422 
(presence  of  a  citizen  of  the  coun- 
ty). And  see  Harrison  v.  TIader,  29 
Ark.  86. 

Dak. — Campbell  v.  Case,  1  Dak.  17. 
46  NW  604  (where  It  appears  that 
the  presence  of  two  witnesses  was 
necessary  prior  to  Dak.  L.  [1887- 
18681  pp  64,  56  SS  185,  188). 

Ina. — Mamlne  v.  Murphy,  8  Ind. 
278  (presence  of  a  disinterested  and 
credible  freeholder). 

Mo.— Bryant  v.  Duffy,  128  Mo.  18, 
SO  SW  217;  (Tabeen  v.  Douglass.  1 
Mo.  336  (presence  of  one  or  more 
credible  men  of  the  neighborhood). 

Nebr.— Ames  v.  Parrott,  61  Nebr. 
847,  86  NW  603  (presence  of  two 
residents  of  the  county). 

N.  J. — Thompson  v.  Eaathurn.  16 
N.  J.  L,  100  (presence  of  a  credible 
person).' 

Oh. — Root  V.  Columbus,  etc.,  R.  Co., 


46  Oh.  St.  222,  12  NE  812  (presence 
of  two  freeholders  of  the  county); 
Davidson  v.  Kuhn,  1  Dian.  406,  12  Oh. 
Dec.  (Reprint)  699  (two  credible 
persons). 

Pa. — Vandergrlft'a  App..  83  Pa. 
126. 

Tenn. — Earthman  v.  Jones,  2  Terg. 
488  (presence  of  one  or  more  cred- 
ible persons). 

Tex. — Hill  v.  Cunningham,  26  Tex. 
25;  Morgan  v.  Johnson,  15  Tex.  668 
(one  or  more  credible  witnesses). 

[a  I  Witnesses  oasnally  preseufe 
snOclent.r— The  statutory  provision 
that  the  levy  of  an  attachment  should 
be  in  the  presence  of  two  credible 
persons  has  been  held  sufficiently 
compiled  with  If  the  declaration  of 
attachment  Is  made  In  the  presenoe 
of  credible  persons  casually  present. 
Davidson  v.  Kuhn.  1  Dlan.  40S,  12  Oh. 
Dec.  (Reprint)  899. 

[b]  Interested  person  not  a  oom- 
petent  witness^— The  purpose  of  the 
requirement  being  to  make  the  levy 
public  and  notorious,  it  seems  that 
no  person  having  a  direct  Interest  In 
the  levy  is  a  competent  witness 
thereof.  Ames  v.  Parrott,  61  Nebr. 
847,  86  NW  60S. 

[c]  Zn  the  oase  of  levy  upon  land 
the  tendency  of  the  most  reoent  stat- 
utes Is  to  substitute  a  requirement 
that  a  copy  of  the  writ  and  proceed- 
ings be  flted  with  the  recorder  or 
regleter  of  deeds.  Ames  V.  Parrott, 
61  Nebr.  847,  86  NW  603. 

[d]  Taots  not  amounting  te  valid 
levy. — levy  of  attachment  by  leav- 
ing at  the  attached  premises  a  copy 
of  the  writ  with  a  tenant,  and  then 
going  half  a  mile  and  getting  one 
appraiser,  and  then  going  three  quar- 
ters of  a  mile  farther  to  get  another, 
and  then  telling  th«n  that  a  levy 
had  been  made  on  the  lands  In  ques- 
tion, and  swearing  them,  and  mak- 
ing the  appraisement,  does  not  com- 

fily  with  Code  I  205,  nor  make  a  valid 
evy,  it  not  appearing  that  the  levy 
Itself  was  In  the  presence  of  any 
witness.  Cltlsen^  State  Bank  v. 
Porter,  4  Nebr,  (ITnofl.)  78,  98  NW 
891. 

88.  Ark. — Williams  v.  Bennett,  76 
Ark.  212,  88  SW  000,  112  AmSR  57. 

Ind. — Patterson  v.  Snow,  24  Ind. 
A.  672,  67  NB  288. 

Iowa. — Jordan  v.  Crlckett,  122 
Iowa  676,  99  NW  163;  Schoonover  v. 
Osborne.  Ill  Iowa  140,  82  NW  506, 
82  AmSR  496;  Foster  v,  Davenirart, 
109  Iowa  329,  80  NW  404;  Schoonover 
V.  Osborne,  108  Iowa  453,  79  NW 
268;  Anderson  v.  Mollne  Plow  Co., 
101  Iowa  747,  69  NW  1028,  63  AmSR 
424;  Citizens  Nat  Bank  v.  Converse. 
101  Iowa  807,  70  NW  200;  Kicks  v. 
Swan,  97  Iowa  666,  66  NW  762;  Ham- 
ilton V.  Hartlnger,  98  Iowa  7,  84  NW 
692;  Commercial  Nat.  Bank  v.  Farm- 
ers', etc.,  Nat.  Bank,  82  Iowa  192, 

47  NW  1080;  Slonx  Valley  State  Bank 
V.  Kellog,  81  Iowa  124,  46  NW  859; 
Moore  v.  Marshalltown  Opera-House 
Co.,  81  Iowa  45.  46  NW  750;  New 
Haven  Lumber  Co.  v.  Raymond,  76 
Iowa  225,  40  NW  820;  Newton  First 
Nat.  Bank  v.  Jasper  County  Bank,  71 
Iowa  486,  32  NW  400. 
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levy;*'  but  where  ti  valid  levy  is  the  basis  of  juris- 
diction, the  failure  to  give  the  statutory  notice  de- 
feats the  jurisdiction  of  the  court.'*  A  notice  in 
fact  given  to  the  proper  persons  will  not  be  invali- 
dated by  a  trifling  error  in  designating  them.'" 

Written  notice  is  nsnally  reanired,'"  although  it 
has  been  held  that,  where  a  tenant  in  possession 

"Mo. — Walter  v.  Scofield,  167  Mo. 
BS7.  67  SW  276:  Huxley  v.  Harrold. 
62  MO.  616  [cit  Lackey  v.  Selbert,  28 
Mo.  851;  Drake  v.  Hale,  38  Mo.  346. 

N.   T. — Clark  v.  Warren,  7  Lans. 
180. 

See  alao  Ookey  t.  Boston,  etc.,  R. 
Co.,  ISO  Fed.  994  [aft  149  Fed.  42,  79 
CCA  64,  »  AnnCaa  384.  and  aff  210 
U.  S.  156,  28  set  6S7.  62  L.  ed.  1002]; 
Latimer  v.  Sweat,  125  Qa.  475,  64 
SB  678;  Harris  t.  Klttl^  119  Qa. 
29,  46  SB  729. 
wairar  of  notloe  see  Infra  (  47S. 
[a]  ZK  Iowa  the  notice  must  be 
^ven,  in  the  case  of  a  levy,  as  well 
upon  personal  property  as  upon  real 
property.  Hamilton  v.  Hartinffer,  96 
Iowa  7,  64  NW  592. 


[b]  Whonever  a  oliaToli  pew  aball 
be  Rttedied  in  Massachusetts,  notice 
shall  be  ^iven  In  writing  by  the  at- 
tachinff  officer  to  the  clerk  of  the 
parish  or  religious  society  holding 
the  church  In  which  such  pew  Is  situ- 
ated, or  left  at  his  dwelling  house  or 
usual  place  of  abode.  Sargent  v. 
Z'elrce,  2  Mete.  (Mass.)  80. 

[c]  A  levy  oa  realty  la  aot  oom- 
pletod  until  the  notice  I9  served  on 
defendant  or  a  return  Is  made  that 
he  is  not  found  In  the  county. 
Schoonover  v.  Osborne,  (Iowa)  79 
NW  878. 

[d]  In  UvTlBtf  om  a  dobt  dm  do- 
foadaatt  In  an  action  in  which  at- 
tachment was  issued,  the  service  on 
the  debtor  of  the  copy  of  the  attach- 
ment, together  with  a  notice  from  the 
sheriff  that  he  levied  on  the  debt 
thereunder,  Is  sufficient.  McQlnn  v. 
Ross,  33  N.  Y.  Super.  346. 

[e]  ITotloe  liold  snfficdent^Where 
a  notice  of  attachment  Is  annexed 
to  a  copy  of  the  warrant,  and  the 
recitals  In  the  two  clearly  identify 
persons  holding  the  personal  prop- 
erty Bought  to  be  attached,  the  no- 
tice is  sufficient.  Lancaster  v.  Spots- 
wood,  41  Misc.  19,  83  NTS  572  [aff 
86  App.  Div.  627  mem.  83  NYS  1109 
mem], 

[f]  Votloes    bald  insafllclent. — 

(1)  In  an  action  against  the  nonresi- 
dent Arm  of  L.  &  Bro.,  money  was 
attached  in  the  hands  of  defendant 
bank,  and  the  attachment  was  served 
by  the  sheriff  by  handing  to  defend- 
ant's cashier  a  certified  copy  of  the 
writ,  on  which  was  Indorsed  a  no- 
tice that  the  sheriff  was  commanded 
to  attach  all  property  of  L.,  and  that, 
having  been  informed  that  defendant 
had  in  Us  possession  money  belong- 
ing to  L,.,  and  that  defendant  was 
Indebted  to  him,  he  attached  and  re- 
quired said  money  to  be  delivered 
over  to  him.  At  the  time  of  the 
delivery  of  this  warrant  defendant 
had  no  property  of,  nor  was  he  In- 
debted to  L.,  but  was  indebted  to 
L.  &  Bro.,  of  which  fact  they  In- 
formed the  sheriff.  This  amount  was 
afterward  applied  by  defendant  to 
a  payment  of  a  note  on  which  L.  & 
Bro.  were  liable.  It  was  held  that 
the  levy  was  Insufficient  to  attach  the 
amount  due  the  Arm,  under  Code  Civ. 
Proc.  S  649  subd  3,  requiring  a  notice 
showing  the  property  attached.  Hay- 
den  V.  State  Nat.  Bank.  130  N.  T.  146, 
29  NE  143  [aff  3  Sllv.  Sup.  666.  7 
NYS  551].  (2)  Where  a  deposit  with 
a  trust  company  stood  In  the  name 
of  "Estate  of  Knte  B.  Russel.  W.  H. 
Russel,  Administrator,"  the  sheriff 
proceeded  to  levy  under  a  warrant  of 
attachment  In  an  action  against  W. 
individually  on  the  moneys  so  de- 
posited, and  the  notice  served  on  the 
trust  company  stated  that  the  sherUE 


was  commanded  to  attach  all  the  es- 
tate of  W.  in  the  hands  of  the  com- 

fiany.  it  was  held  that  the  levy  was 
nsufficient,  although  verbal  Informa- 
tion was  given  to  one  of  the  officers 
of  the  company  that  the  fund  sought 
to  be  attached  was  the  money  stand- 
ing to  the  credit  of  the  estate  of  K. 
Olttlngs  V.  Russel.  114  App.  TMv.  406, 
99  NTS  1064  [aff  49  &Ilsc.  432,  99 
NTS  86S.  and  aff  187  N.  Y.  688  mem, 
80  NE  1110  mem], 

[k]  a  nnexal  notloe  that  all  the 
property,  debts,  etc..  of  defendant  In 
the  action,  in  possession  or  control 
of  the  person  served  with  the  notice, 
and  with  a  copy  of  the  attachment 
is  sufficient  under  Code  Proc  S  236. 
O'Brien  V.  Mechanics',  etc.,  F.  Ins, 
Co..  15  AbbPrNS  (N.  Y.)  222.  46 
HowPr  429. 

[h]  A  notloe  alleffed  to  have  been 
sent  by  mall  "to  the  place  of  resi- 
dence of  a  nonresident  defendant  is 
not  sufficient  to  support  a  judgment 
by  defsult  where  it  did  not  contain 
the  statements  required  by  the  stat- 
ute and  It  does  not  appear  that  It  was 
even  addressed  to  defendant.  Wil- 
merding  v.  Corbin  Banking  Co.,  126 
Ala.  268.  28  S  640. 

[1]  Fersoa  on  wluna  notloe  served. 
— Where,  on  an  attachment  against  a 
stock  of  goods,  a  person  other  than 
defendant  procured  the  key  which  let 
the  sheriff  Into  the  store,  and  subse- 
quently such  person  claimed  the 
ownership  of  the  goods  under  a  sale 
from  defendant  In  attachment,  and 
the  sheriff  served  a  notice  on  the 
claimant  under  the  statute,  and  there- 
after such  person  replevied  the  goods 
from  the  sheriff,  and  the  question  of 
change  of  possession  was  In  issue.  It 
was  held  that  the  claim  made  by 
plaintiff  in  replevin  and  the  fact  that 
he  procured  the  key  were  sufficient  to 
authorize  the  serving  of  the  notice 
under  Code  |  8900,  providing  that, 
where  property  is  attached,  notice 
shall  be  piven  the  party  in  posses- 
sion. Jordan  v.  Crlckett,  123  Iowa 
576,  99  NW  163, 

[j]  A  trustee  In  a  deed  of  treat 
for  oertAin  creditors,  although  par- 
ticipating In  the  fraudulent  Intent 
with  which  It  Is  executed,  Is,  on  the 
acceptance  thereof  by  one  of  the  ben- 
eficiaries who  did  not  participate  in 
the  fraud,  "entitled  to  the  posses- 
sion," so  that  an  attachment  by  cred- 
itors of  the  grantor  by  seizure  of  the 
property,  and  not  by  giving  notice, 
where  defendant  In  attachment  Is 
"not  entitled  to  the  possession,"  was 
void.  Sutton  V.  Simon,  91  Tex.  638, 
46  SW  669. 

[k]  •elswa  of  tight  of  doMor  In 
anlt,--A  selsure  in  attachment  may 
be  made  of  the  r\gtit  of  a  debtor  In  a 
suit,  by  serving  notice  on  the  clerk 
of  court  and  on  plaintiff  In  the  suit, 
as  well  as  on  defendant,  and  hence 
where,  on  attempt  to  seize  the  right 
of  a  debtor  In  a  suit,  service  was 
made  on  the  clerk  of  the  court  and  on 
plaintiff  In  the  suit,  but  not  on  de- 
fendant debtor,  and  prior  to  his  sur- 
render In  bankruptcy  a  Judgment  had 
been  pronounced  against  the  bank- 
rupt who,  through  counsel,  had  ap- 
peared personally  and  accepted  juris- 
diction, the  seizure  In  attachment  was 
valid.  Lehmann  v.  Rivers,  110  La, 
1079,  35  S  296. 

[1]  The  imhUoatlon  of  notloe  of 
attachment,  under  Howell  Annot.  St. 
!  8003,  Is  only  required  where  neither 
of  the  defendants  can  be  found. 
Smith  V.  Runnells.  94  Mich.  617,  64 
NW  876. 


has  actual  notice  and  receipts  for  the  property,  a 
written  notice  to  him  is  nut  necessary."  In  sotne 
states  the  statute  requires  the  officer  to  post  copies 
of  the  notice  for  attachment  in  public  places.** 

Time  for  giving  notice.  Where  the  time  for  giv- 
ing such  notice  is  not  absolutely  fixed  by  the  stat- 
ute, it  must  be  given  within  a  reasonable  time  after 

[m]  Whsn  afSdaTlt  of  notloe  ism 
pro  tunc  improper. — ^Where  attached 
property  has  been  sold  to  plaintiff 
upon  an  execution  Issued  upon  avoid 
judgment,  there  is  abundant  ground 
for  the  refusal  by  the  circuit  court 
to  allow  the  statutory  affldavlt  of 
notice  by  publication  to  be  filed  nunc 
pro  lune.  Savldgo  v.  Ottawa  Clr. 
Judge,  lOS  Mich.  257,  63  NW  295. 

33.  Schoonover  v.  Osborne,  111 
Iowa  140.  82  NW  505,  82  AmSR  «6. 

[a]  Ths  notioe  of  ettaohmeat  m- 
qvlred  means  notioe  of  levy,  not 
merely  notice  of  the  Issue  of  Uie 
writ.  Hamilton  v.  Hartlnger,  » 
Iowa  7,  64  NW  592. 

[b]  The  attaoUng-  creditor  se- 
avlrsB  no  iBtereet  or  lien  by  a  lerv 
by  seizure  without  notice  of  propertr 
in  the  hands  of  a  third  person,  Sut- 
ton V.   Gregory.    (Tex.   Civ.   A>  « 
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34.  Walter  v.  Scofield.  167  Mo.  517. 
67  SW  276  (holding  that  the  failure 
of  an  officer  serving  an  attachment 
on  land,  in  an  action  in  which  de- 
fendant is  only  served  by  publlca. 
tion.  to  give  notice  of  the  levy  to 
the  tenant  In  actual  possession  of  the 
land,  and  to  recite  the  giving  of  sufh 
notice  In  his  return,  as  required  br 
Rev.  St.  [1889]  ■  643.  defeats  the  Ju- 
risdiction of  the  court,  and,  there- 
fore, the  sale  of  the  property  Is  void, 
and  the  purchaser  and  his  grantees 
acquire  no  title). 

[a]  Bffeot  of  aetnal  Mtleap- 
Where,  In  proceedings  for  the  at- 
tachment of  real  property.  In  which 
defendant  was  notified  only  by  pub- 
lication, the  sheriff.  In  levying  the 
attachment,  failed  to  notify  the  ten- 
ant In  possession,  or  to  state  the  fact 
of  such  notice  and  the  name  of  the 
tenant  In  his  return,  as  required  by 
Rev.  St.  (Ifi99)  9  888  par  3.  the  at- 
tachment and  sale  thereunder  were 
void,  although  the  tenant  had  aclna] 
notice  of  the  proceedings.  Silin;  v. 
Hendrlckson,  1D3  Mo.  365,  92  SW  105. 

35.  Kllham  v.  Western  Bank.  etc. 
Co.,  80  Colo.  366.  70  P  409  iholdinc 
that,  where  a  notice  of  attachment 
of  lands  held  by  devisees  under  s 
will  was  served  on  "J.,  as  afent  for 
the  heirs  and  legatees  of^K.,"  «n 
objection  thereto  on  the  ground  that 
no  estate  Inx'olved  descended  to 
"heirs  or  legatees."  as  the  property 
passed  by  "devise."  waa  without 
merit). 

36.  Hamilton  v.  Hartlnger.  H 
Iowa  7,  64  NW  692.  See  generallr 
supra  note  32. 

[a]  Btateaent  of  glaintUPa  attei- 
ney  to  omer.^— After  failure  of  the 
officer  to  give  legal  notice  to  the  non- 
resident debtor  of  the  levy  of  an  at- 
tachment on  bis  land,  a  Btatement 
made  to  the  owner  by  the  attorney  of 
ptalntirr  in  attachment,  that  the  land 
had  been  seized  under  attachment 
proceedings,  which  were  pending.  Is 
not  such  notice  as  will  give  the  court 
jurisdiction.  Raker  v.  Aultman,  lOT 
Ga.  339.  33  SE  423,  78  AmSR  162. 

[b]  The  fact  that  a  olalxnent  of 
property  ettaohsd  had  actoal  notice 
of  the  seizure  did  not  dispense  with 
the  obligation  of  the  sheriff  to  give 
written  notice  of  such  seizure,  as  re- 
quired by  Burns  Rev.  St  <1894)  f[ 
1612-1614.  Patterson  v.  Snow,  24  IniL 
A  572.  57  NE  286. 

37.  Foster  v.  IDuvenport,  109  Iowa 
829.  80  NW  404. 

38.  Reid,  etc.  v.  Mcarevor,  IS! 
ni.  A.  800  (holding  that  the  statute 
requiring  the  officer  to  post  three 
copies  of  the-  notice  in  three  public 
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the  Mtnal  seiznre  of  or  levy  on  the  property."  It 
has  been  held  that  a  levy  on  real  estate  would  not 
be  defeated  by  the  fact  that  the  notice  was  served 
on  the  owner  the  day  preceding  the  levy.**" 

[$  427]  2.  Levy  on  Personalty*' — a.  In  General. 
While  the  cases  on  the  question  of  what  will  con- 
stitute a  valid  levy  on  personalty  are  not  entirely 
harmonious,"  it  may  be  stated  as  a  general  rule 
that,  in  order  to  make  a  valid  levy  upon  personalty, 
the  officer  executing  the  attachment  must  assume 
dominion  over  the  property;  be  must  not  only  have 


the  property  in  view,  but  be  must  assert  his  do- 
minion over  it  by  such  acts  as  would  render  him 
liable  to  an  action  for  trespass  but  for  the  protec- 
tion afforded  him  by  process,*"  or,  as  stated  in  some 
decisions,  the  officer  must  assume  sueh  control  and 
possession  over  the  property  that  the  real  owner 
may  bring  replevin.** 

[$  428]  b.  Taking  Possession  and  Bemoving 
Property — (1)  In  General.  A  levy  upon  personalty 
must  be  made  by  a  seizure  and  taking  of  the  at- 
tached property  into  custody  by  the  officer,*"  either 


pl&CfiB  requires  each  notice  to  be 
posted  In  a  separate  public  place). 

S».  Citlsens'  Nat.  Bank  v.  Con- 
verse. 101  Iowa  307,  70  NW  200. 

[a]  XUttStntlom^Where  attach- 
ment was  levied  by  entry  In  the  en- 
cumbrance book  on  November  19, 
and  no  one  was  then  in  possession  of 
the  property,  and  the  ■herilTB  return 
shows  that  he  was  unable  to  find  the 
owner  in  the  county  until  November 
S8.  and  notice  of  ttw  levy  was 
served  on  him  on  November  30,  the 
service  la  made  with  due  diligence, 
BO  ail  to  make  the  levy  valid.  Stick- 
ley  V.  WIdle.  122  Iowa  400.  9S  NW 
135. 

rb}  The  lien  la  oreated  at  the  tlma 
of  tlte  actual  aeltnre  of  the  property 
and  is  effectual  until  the  expiration 
of  a  reasonable  time  within  which  to 
give  such  notice.  Schoonover  v.  Os- 
borne. Ill  Iowa  140,  82  NW  505.  82 
AmSR  496;  Anderson  v.  MoUne  Plow 
Co.,  101  Iowa  747,  6»  NW  1028,  68 
AmSR  424. 

[c]  What  Is  a  reasonaUs  tima 
must  depend  upon  the  circumstances 
of  each  particular  case.  Schoonover 
V.  Osborne,  108  Iowa  453.  79  NW  263: 
Cltl»ena'  Nat.  Bank  v.  Converse,  101 
Iowa  307,  70  NW  200. 

[d]  Sarvloe  withla  four  liotm  of 
th*  B^xue  and  after  diligent  effort  to 
And  defendant  Is  service  within  a 
reasonable  time.  Citlsens'  Nat.  Bank 
r.  Converse,  101  Iowa  307,  70  NW 
200. 

[ej  Bervios  of  sotloa  tmof  d^v 
after  a  levy  on  both  real  and  personal 
property  nas  been  held  sufTlclent. 
Schoonover  v.  Osborne,  108  Iowa  453, 
79  NW  263. 

[f]  Vottoe  to  dafaudant  flva  diqrs 
afkao:  a  levy  on  land  is  within  a  rea- 
f^onable  time.  Schoonover  v.  Os- 
borne, 111  Iowa  140,  82  NW  60S,  82 
AmSR  49S. 

40.  Kllham  t.  Western  Bank,  etc.. 
Co..  30  Colo.  365,  70  P  409. 

41.  Slffht  to  lavy  on  parsonaltr 
aee  supra  Sf  351-363. 

43.  Jones  Lumber,  etc..  Co.  v. 
Faria,  6  8.  T>.  112.  60  NW  403.  66 
AmSR  814. 

[a]  In  detemdnlnff  what  will  oon- 
stltttt*  a  snSUilant  lavy  r*ffard  must 
ba  ]i*d  to  the  nature  of  the  property. 
Its  situation,  the  expenses  of  a  re- 
moval, and  the  kind  of  possession 
which  the  owner  retains  of  the  same. 
Blcknell  v.  Trlckey,  34  Me.  273. 

43^  U.  8. — ^Fountain  v.  624  Pieces 
of  Timber,  140  Fed.  881. 

Ala. — Inman  v.  Schlose,  122  Ala. 
4<1,  25  S  73»:  Hamilton  v.  Maxwell, 
119  Ala.  tt.  24  8  769;  Abrama  v. 
Johnson,  66  Ala.  465;  Ooode  v.  Jjong- 
mlre,  S5  Ala.  9tt.  76  AmD  S09:  Caw- 
thom  v.  McCraw,  9  Ala.  619;  Cobb  v. 
Ca^e.  7  Ala.  619. 

Ark. — ^Meyer  t.  Mlsaouri  Glass  Co., 
65  Ark.  286.  45  SW  1062,  67  AmSR 
927. 

Ga, — Moore  v.  Brown,  etc..  Furni- 
ture Co..  107  Ga.  139,  32  SE  885; 
Jones  V.  Howard.  99  Gfa,  451.  27  SE 
766,  59  AmSR  231;  Comlff  v.  Cook,  96 
Ga.  61.  22  8E  47,  61  AmSR  55. 

ni. — Davidson  v.  Waldron.  31  111. 
120,  83  AmD  206;  Culver  v.  Rumsey, 
C  111.  A.  598.  7  111.  A.  422. 

Iowa. — Hlbbard  v.  Zenor,  76  Iowa 
471,  39  NW  714,  9  AmSR  497;  Blckler 
V.  Kendall.  66  Iowa  703,  24  NW  518: 
Rlx      SiUtnltter,  67  Iowa  262,  10  NW 


653:  Allen  v.  McC^lIa,  26  Iowa  464, 
96  AmD  56. 

Kan. — Gardner  v,  Anthony  Nat, 
Bank,  67  Kan.  619.  47  P  516;  Lyeth  v. 
Grims.  44  Kan.  169.  24  P  59:  Dodson 
V.  Wtghtman.  6  Kan.  A.  836,  49  P  790. 

Ky. — Howell  v.  Commercial  Bank, 
5  Bush  93:  HcBumle  v.  Overstreet,  8 
B.  Mon.  SOO;  Purdy  v.  Woolsou-Sptce 
Co..  15  KyL  S67. 

Me. — Rand  v.  Sargent,  S3  Me,  326, 
39  AmD  626. 

Minn.— Caldwell  v.  Sibley,  3  Minn. 
406. 

Mo. — Norton  v.  Thlebes  Stlerling 
Music  Co.,  82  Ho.  A.  216;  Russell  v. 
Major,  29  Mo.  A.  167. 

Nebr. — Powell  v.  Teasel.  46  Nebr. 
226.  64  NW  695:  Grand  Island  Bank- 
In;;  Co.  v.  Costello,  45  Nebr.  119,  63 
NW  376. 

N.  T. — Rodgers  v.  Bonner,  45  N.  T. 
379;  Camp  v.  Chamberlain,  5  Den. 
198;  Westervelt  v.  Plnckney,  14 
Wend.  123.  28  AmD  516;  Beekman  v. 
Lansing,  8. Wend.  446,  20  AmD  707. 

Tex. — Jones  v,  Hamlin  First  State 
Bank.  (Civ.  A.)  140  SW  116. 

"While  under  our  statutes  It  may 
be  that  there  are  cases  where,  such 
as  where  a  house  is  erected  on  land 
under  circumstances  that  make  it 
personal  property,  or  where  the  prop- 
erty is  incapable  of  ready  reduction 
to  actual  possession,  an  offlcer  In 
levying  on  personal  property  may  not 
be  required  to  take  manual  posses- 
sion, yet  the  statutes  evidently  re- 
quire (hat  in  every  case,  and  particu- 
larly in  such  a  case  as  we  now  have 
before  us,  the  officer  must  perform 
such  possessory  acts,  or  take  suob 
undoubted  control,  as  to  constitute 
a  trespass.  Freiberg  v.  Johnson.  71 
Tex.  658.  9  SW  455;  Kessler  v.  Halff, 
21  Tex.  Civ.  A.  91,  61  SW  48.  An 
approved  deflnltlon  of  a  trespasser  is 
'one  who  unlawfully  enters  or  In- 
trudes upon  another's  land,  or  unlaw- 
fully and  forcibly  takes  another's 
personal  property.'  Black's  Law  Dic- 
tionary, title  Trespasa'"  Jones  v. 
Hamlin  First  State  Bank,  (Tex.  dv. 
A.)  140  SW  116.  118.  I 

[a]  raots  not  eoasUtailBr  snfl- 1 
olsnt    assninptlon    of  dcnnulon. —  i 
Where,  upon  the  levy  of  an  attach- 
ment against  a  share  cropper,  corn  In  > 
the  Held  was  merely  pointed  out  to 
the  constable,  and  he  arranged  with  i 
the  owner  of  the  land  who  had  sued ' 
out  the  attachment  to  gather  such 
corn,  there  was  not  such  an  assump- 
tion of  dominion  as  to  constitute  a 
levy,  and  where  the  owner  did  not 
gather  it  later,  and  It  was  lost  and 
destroyed  without  his  fault,  he  is  not 
chargeable  for  Its  value  as  a  set-off 
In  an  action  for  the  rent  due.  Sells 
V.  Price,  3  Ala.  A.  534,  57  S  266. 

[b]  In  Arkansas  a  writ  of  attach- 
ment constitutes  a  Hen  on  the  per- 
sonal property  of  defendant  only 
from  the  time  of  the  delivery  of  the 
writ  to  the  offlcer.  McClendon  v. 
Lewlsville  First  Nat.  Bank,  112 
Ark.  187,  166  SW  962. 

44.  Llbby  V.  Murray.  61  Wla  271. 
8  NW  238;  Gallagher  V.  Bishop.  16 
Wis.  276. 

46.  U.  S.— Oumbel  v.  Pitkin.  124 
U.  S.  181.  8  set  379.  31  L.  ed.  374 
(construing  Louisiana  statute); 
Smith  V.  Packard,  98  Fed.  793.  39  CCA 
294:  Coming  v.  Dreyfus,  20  Fed.  426 
(construing  Louisiana  statute);  In  re 


Ashley,  2  F,  Cas.  No,  681,  19 
NatBankrReg  237  (construing  Ver- 
mont statute), 

Ala. — ^Abrams  Johnson,  66  Ala. 
465. 

Ark. — Gibson  v.  Wilson,  6  Ark.  42S. 
Cat. — Rogers  v.  Gilmore,  61  Cal. 

309. 

Colo. — Crisman  v.  Dorsey,  12  Colo. 
567,  21  P  920,  4  LRA  664-  Gottlieb  v. 
Barton,  13  Colo.  A,  147,  67  P  754. 

Conn. — ^Tomllnson  v.  Collins.  20 
Conn.  364;  Remmlngton  v.  Cady,  10 
Conn.  44 ;  Hollister  v.  Goodale,  S 
Conn.  332,  21  AmD  674  and  note; 
Talntor  v,  Williams.  7  Conn.  271; 
Williams  V,  Cheesebrough,  4  Conn, 
356. 

Dak.~PowelI  v.  Kechnie,  3  Dak. 
319.  19  NW  410. 

Del. — Stockley  v.  Wadman,  6  Del. 

360. 

Oa. — Moore  v.  Brown,  etc..  Furni- 
ture Co..  107  Ga.  139.  32  SE  835: 
Jones  V.  Howard,  99  Ga.  451.  27  SE 
765,  59  AmSR  231;  Corniff  v.  Cook,  95 
Ga.  61.  22  SE  47,  51  AmSR  55:  King 
V.  Sullivan,  93  Ga.  621.  20  SE  76; 
Roebuck  V.  Thornton,  19  Ga.  149; 
Sheffield  v.  Key.  14  Ga.  628. 

Ida. — Falk-Bloch  Mercantile  Co.  v. 
Brnnstetter,  4  Ida.  661,  42  P  671. 

II!. — Windmiller  v.  Chapman,  139 
III.  1S3,  2«  NK  979. 

Iowa. — Citizens  Nat.  Bank  v.  Con- 
verse. 101  Iowa  307,  70  NW  200;  Mel- 
hop  V.  Meinhart,  70  Iowa  666,  28  NW 
646;  Blckler  v.  Kendall.  66  Iowa  70S. 
24  NW  618;  McDonald  v.  Moore,  66 
Iowa  171.  21  NW  604;  Crawford  v. 
Newell,  28  Iowa  453. 

Kan. — Gardner  v.  Anthony  Nat. 
Bank,  57  Kan.  619,  47  P  516;  Throop 
V.  Maiden.  52  Kan.  258,  34  P  801; 
Lyeth  v.  Grlffis.  44  Kan.  159,  24  P 
59;  Myers  v.  Cole,  32  Kan.  138^  4 
P  169:  Dodson  v.  Wlghtman,  6  Kan. 
A.  S35,  49  P  790. 

Ky. — Howell  v.  Commercial  Bank. 
5  Bush  93;  Louisville,  etc,  R.  Co.  T. 
Spalding.  7  KyL  211. 

La. — Anderson  v.  Valentine.  16  La. 
Ann.  379 ;  Woodworth  v.  Lemmer- 
man,  9  La,  Ann.  524 ;  Goodrich  v, 
Pattlngill,  7  La.  Ann.  664;  Eyraar  v. 
Lawrence,  8  La.  38. 

Me. — Perry  v.  Griefen,  99  Me.  420, 
!i9  A  601;  Bradstreet  v.  Ingalls,  84 
Me,  276.  24  A  868;  Rand  v.  Sargent, 
23  Me.  326,  39  AmD  625:  Gower  v. 
Stevens,  19  Me.  92,  36  AmD  737. 

Mass. — St.  George  v.  O'Connell.  110 
Mass.  475:  Baker  v.  Warren,  6  Gray 
627:  Heard  v.  Fairbanks,  6  Mete.  Ill, 
38  AmD  394;  Piatt  v.  Brown,  1«  Pick. 
553;  Burlingame  v.  Bell,  16  Mass. 
318;  Train  v.  Wellington.  12  Mass. 
496;  Knap  v.  Sprague.  9  Mass.  268,  6 
AmD  64;  Lane  v.  Jackson.  5  Mass. 
157. 

Mich. — Brand  v.  Hinchman,  68 
Mich.  590,  36  NW  664.  13  AmSR  362; 
Patch  v.  Wessels,  46  Mich.  249,  9  NW 
269;  Grover  v.  Buck.  34  Mich,  519; 
O'Hnra  v.  McBnny,  2  Mich.  N.  P.  164, 

Minn. — Molm  v.  Barton,  27  Minn. 
530.  8  NW  765;  Caldwell  v,  Sibley,  3 
Minn.  406. 

Miss.— Gates  v.  Flint,  39  Miss.  365. 

Mo. — Hauptman  v.  Richards,  85 
Mo.  A.  188;  Westhelmer  v.  Glller,  84 
Mo.  A.  122:  Norton  v.  T hie bes-S tier- 
ling  Music  Co..  82  Mo.  A.  216;  Elliott 
v.  Bowman,  17  Mo.  A.  693;  Sams  v, 
Armstrong,  8  Mo.  A.  678. 

N.  H. — Johnson  v.  Farr.  69  N.  H, 
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actually  or  eonstrnetiTcly,  aeeordingr  to  the  nature 

of  the  property;*'  and  generally  speaking  the  cus- 


tody and  eontrol  should  be  saeh  as  to  enaUc  the 

officer  to  retain  and  assert  his  power  over  the  prop- 


426;  Dunklee  v.  Fales,  B  N.  H.  627; 
Huntlnsrton  v.  Blalsdell,  2  N.  H.  S17: 
Odlorne  v.  CoUey,  2  N.  H.  6«,  B  AmB 

89. 

N.  J.— Tomlinson  v.  Stil«a,  29  N. 
J.  L.  426. 

N.  T.— Pach  V.  Gilbert.  124  N.  T. 
612.  27  NE  391;  Anthony  v.  Wood. 
96  N.  T,  180,  6  NYCivProc  164,  14 
AbbNCas  383.  67  HowPr  124  [rev  29 
Hun  239];  Rodgers  v.  Bonner,  45  N. 
Y.  379;  Robinson  v.  Columbia  Spln- 
nlns  Co..  23  Ajpp.  Dlv.  499,  49  NYS 
4:  U.  S.  V.  araS,  4  Hun  <34,  67  Barb. 
S04;  Smith  v.  Oroer,  4S  Barb.  187 

Jatf  42  N.  Y.  132];  Skinner  v.  Stuart, 
9  Barb.  208:  HcAlllater  v.  Bailey,  1 
NYS  12,  14  NYCivProc  401;  Learned 
T.  Vandenburgh,  7  HowPr  (N.  Y.) 
279  [aff  8  HowPr  77]. 

N.  C— State  v.  Poor,  20  N.  C.  428. 
34  AmD  3fi7;  Anonymous,  1  N.  C.  91. 

Oh. — Root  V.  Columbu.s.  etc.,  R.  Co., 
45  Oh.  St.  222,  12  NE  812;  Davis  V. 
Lewis.  IS  Oh.  Clr.  CL  128. 

Or. — SchneMar  v.  Sears,  12  Or.  69, 
8  P  841. 

Pa. — Dreisbaoh  v.  Mechanics'  Nat. 
Bank,  113  Pa.  r,ri4.  6  A  147;  Pennsyl- 
winlii  R.  To  V.  ['.-■iiiiui-l-:.  51  Pa.  244; 
1";  1 .  'o    V     W:  L  n  1 1    i  1 1      1 L'   Pa.  Super. 

lliiiiu^ii  V.  (JuJ.aui*,  13  Pa.  Dlst. 
718,  29  Pa.  Co.  544:  Hotchkisa  v. 
Ptnney,  lO  Pa.  DlsL  219,  25  Pa.  Co. 
65;  Thomaa  v.  Moraooo,  6  Pa.  Dlat. 

isi 

8.  C. — Dawson  v.  Dewan.  46  8.  C. 
L.  499;  Gardner  v.  Hust,  31  S.  C.  L. 
601;  Burrill  v.  Letson,  29  S.  C.  L. 
378;  Day  v.  Becher,  26  S.  C.  L.  92. 

8.  D. — Jones  Lumt>«r,  eta,  Co.  v. 
Farl&  6  S.  D.  112.  60  NW  403,  55 
AmSR  814. 

Tenn. — Emmett  V.  Crawford,  10 
Lea  21;  Connell  ▼.  Scott,  6  Baxt. 
S96:  Nashville  Bank  v.  Ragadale, 
Peck  296;  Cheatham  v.  Trotter,  Feck 
198;  Pennebaker  v.  Tomlinson,  1 
Tenn.  Ch.  111. 

Tex.— KeRsler  v.  Halft,  21  Tex.  Civ. 
A.  91,  51  SW  48. 

Vt. — Barney  v.  Rockwell,  60  Vt. 
444,  15  A  163;  Coflrin  V.  Smith,  51 
Vt.  140;  Adams  v.  Lane.  38  Vt.  640; 
Soule  V.  Austin.  85  Vt.  515;  Flanagan 
v.  Wood,  33  Vt.  332;  Putnam  v. 
Clark,  17  Vt.  82 1  Burroughs  v. 
Wright.  16  Vt.  619;  Lyon  v.  Rood. 
12  Vt.  233;  Lowry  v,  Cady.  4  Vt.  504. 
24  AmD  628;  Pomroy  v.  Klngsley,  1 
Tyler  294. 

Va. — Dorrler  v.  Masters,  83  Va. 
459.  2  SE  927. 

Wis.— Mahon  v.  Kennedy.  87  Wis. 
60,  57  NW  1108;  Carey  v.  German 
American  Ina.  Co.,  84  Wis.  80,  54 
NW  18,  36  AmSR  907.  20  LRA  267; 
Llbby  v.  Murray,  61  Wis.  371,  8  NW 
238;  Miller  v.  Fay,  40  Wis.  633. 

[a]  Thwa  Binat  be  a  ohang**  of 
posMaiioit  or  something  eQUivalent 
to  a  claim  of  dominion,  coupled  with 
the  power  to  exercise  it.  Hahon  v. 
Kennedy,  87  Wis.  60,  67  NW  1108. 

[b]  nwra  mnat  ba  mom»  act  of 
the  oflloer  serving  the  writ  which,  in 
legal  contemplation,  is  equivalent  to 
the  actual  possession  and  custody  of 
the  property.  Gates  v.  Bushnell,  9 
Conn.  530. 

tc]  Act  of  federal  offlosr  preveat- 
iBV  selsiire  no  ozonse. — Where  a 
levy  is  Invalid  without  actual  seiz- 
ure, the  wrongful  acts  of  an  officer 
of  the  federal  court  In  preventing 
the  attaching  ofllcer  from  taking  pos- 
session are  no  excuse.  Gumbel  v. 
Pitkin,  124  U.  S.  131.  8  SCt  379,  31  L. 
od.  874  [construing  Louisiana  stat- 
ute). 

[d]  Crops  fit  for  harveat. — Al- 
though standing  corn  and  potBtoe.<4 
In  the  ground  may  be  attached  if 
they  are  fit  for  harvest,  yet  a  valid 
attachment  can  be  made  only  bv 
severing  them  from  the  freehold 
and  keeping  them  In  the  ofHcer'a  cus- 
tody. Heard  v.  Fairbanks,  5  Mete. 
(Maas.)  Ill,  88  AmD  894. 


[e]  BnlldJnga  erected  by  the  at- 
tachment defendant  on  another's 
land  with  the  reserved  right  of  re- 
moval must  be  taken  into  the  cus- 
tody of  the  offlcer.  Melhop  v.  Mein- 
hart.  70  Iowa  686.  28  NW  545. 

rf}  Acta  oonstltnting  valid  lavy. 
— Under  Code  Civ.  Proc.  S  197,  an 
attachment  levy  on  personal  property 
is  sufllcient  and  valid  if  the  omcer, 
with  the  order  of  attachment  In 
hand,  goes  to  the  place  where  the 
goods  and  chattels  of  defendant  are 
foun^  and  there  declares,  by  virtue 
of  said  order,  that  he  atuches  such 
property  at  the  suit  of  ptaintltF,  and 
thereupon  takes  such  xwssesslon  as 
devests  defendant's  possession  and 
gives  to  the  officer  a  claim  of  domin- 
ion, coupled  with  the  power  to  exer- 
cise It.  over  the  attached  property. 
Dodson  v.  Wightman,  6  Kan.  A.  835, 
49  P  790. 

[g]  Acta  bald  Bot  to  oonatltate 
valid  levy, — ( 1 )  Where  a  deputy 
BherifC,  having  a  writ  of  attachment 
from  a  state  court  which  he  de- 
signed to  levy  on  a  raft  of  timber 
in  a  public  boom,  went  in  a  boat 
near  the  raft,  which  was  pointed  out 
to  him  by  the  owner  of  the  boom, 
but  did  not  go  upon  it.  nor  count 
the  timber,  nor  assume  possession, 
merely  making  arrangement  with 
the  boom  owner  to  count  the  timbers 
and  report  to  him,  no  valid  levy  was 
made,  and  a  subsequent  seliure  of 
the  timber  by  a  marshal  under  proc- 
ess from  a  court  of  admiralty  gave 
that  court  Jurisdiction  of  the  mop- 
erty.  Fountain  v.  624  Pieces  of  Tim- 
ber, 140  Fed.  881,  (2)  Where  an 
oOcer  went  to  the  house  of  defend- 
ant at  night,  and  notified  him  of  at- 
tachments on  a  stock  of  goods  in  a 
store  conducted  by  him,  and  demand- 
ed the  key,  which  was  refused, 
whereupon  he  went  to  the  store,  pro- 
claimed a  levy,  and  remained  there 
all  night,  but  did  not  effect  an  en- 
trance, nor  gain  control  of  the  goods, 
such  acts  were  not  sufficient  to  give 
priority  over  a  levy  by  a  sheriff  next 
morning,  who  took  the  goods  Into 
his  custody.  Meyer  v.  Missouri 
Glass  Co.,  65  Ark.  286.  45  SW  1062. 
67  AmSR  927.  (3)  The  act  of  a 
sherirr  In  appointing  a  person  as  his 
custodian  of  carriages  that  had  been 
previously  in  the  latter's  possession, 
in  his  carriage  shop,  together  with 
a  large  number  of  other  carriages, 
without  ever  separating  the  car- 
riages, or  taking  a  possession  of 
them  distinct  from  that  of  the  ap- 
pointed custodian,  does  not  make  a 
levy.  Gottlieb  v.  Barton,  13  Colo.  A. 
147,  57  P  754.  (4)  The  levy  of  a 
writ  of  attachment  against  an  opera 
company,  without  taking  possession 
of  the  costumes  and  other  property 
of  the  company  and  of  the  fliture 
receipts  arliBlnv  from  the  sale  of 
tickets  was  a  nullity.  Norton  v. 
Thiebes  Stierllng  Music  Co..  82  Mo. 
A.  216.  (5)  Where  property  is  In 
possession  of  a  bailee,  giving  notice 
to  him  that  It  Is  attached,  without 
taking  manual  possession  thereof, 
w  111  not  bar  a  subsequent  attach- 
ment bv  other  creditors,  although, 
after  seizure,  the  offlcer  arranges 
with  the  bailee  for  the  care  of  the 

aroperty.  Shanklln  v.  Francis,  67 
[O.  A.  457. 

[h]  ^avlnr  roods  attached  in  a 
store  whore  other  goods  of  the  same 
debtor  were  under  a  keeper  ap- 
pointed by  another  offlcer,  without 
taking  the  key  or  appointing  a  keep- 
er, will  not  secure  the  goods  against 
a  subsequent  attachment.  Barley  v. 
White,  4  Pick.  (Mass.)  895,  16  AmD 
353. 

[  1 1  Snbseaneat  aoavtraaient  of 
posaaaslon, — The  offlcer  n\ust.  at  the 
time  of  the  levy,  secure  control  of 
the  prorarty  levied  upon.  Posses- 
sion acquired  subsequently  by  a  cus- 


todian appointed  by  the  offlcer  will 
be  of  no  avail  where,  by  recwcm  of 
the  absence  of  the  property  at  the 
time  of  the  appointment,  there  wu 
then  no  completed  levy.  Culver  v. 
Rumaey,  7  111.  A.  422. 

U^  Xavy  pravantMl  1>r  nlataw** 
■eatatloa^(l)  Where  the  aherlff  la 
prevented  from  taking  actual  pcsse*- 
sion  because  of  the  false  statements 
made  to  him  by  the  agent  of  de- 
fendant, the  court  will  not  perfect 
the  Hen  by  allowing  the  levy  to  he 
completed.  Robinson  v.  Culumbia 
Spinning  Co..  23  App.  Dlv.  49^,  41 
NYS  4.  (2)  Where  an  offlcer  who 
entered  a  store  to  levy  upon  goods 
therein  was  Induced  by  misrepre- 
sentations to  leave  the  store,  and 
was  subsequently  denied  admission, 
the  levy  was  declared  invalid.  Whid- 
mlller  v.  Chapman,  139  HI.  168,  28 
NE  979. 

,  [k]  If  ths  property  ia  la  joaata 
Blon  of  a  third  person  (1)  claiming 
some  right  or  interest  in  It.  the  sher- 
iff may  garnish  him.  Westhelmer  v. 
Qlller.  84  Mo.  A.  122.  (2)  And.  In 
case  of  possession  under  a  recognlted 
right  to  an  interest  therein,  a  levy 
by  notice  is  sufficient.  Kessler  v. 
Halft,  21  Tex.  Civ.  A.  91.  51  SW  48. 

[1]  An  attaohueat  on  pgoperti 
transferred  in  fraod  of  oradltors, 
and  in  possession  of  the  transferee, 
issued  at  the  Instance  of  a  creditor 
of  the  transferor,  can  only  be  levied 
by  taking  possession  of  the  prop- 
erty, a  transferee  In  fraud  of  cred- 
itors having  no  right  to  the  posses- 
sion of  the  property.  Kessler  t. 
Halff,  21  Tex.  Civ.  A.  91,  SI  SW  4S. 

[m]  XMTlaff  eopT  of  writ  la 
eiark'B  ofloa. — Under  the  Vermont 
statute  personal  property  may  be 
taken  by  leaving  a  copy  of  the  writ 
of  attachment  with  the  officer's  re- 
turn in  the  town  clerk's  office  In  the 
town  where  the  property  is  taken, 
and  such  procedure  holds  the  prop- 
erty as  against  subsequent  salea  and 
attachment  as  though  the  officer  had 
actually  taken  the  property  into  his 
possession.  In  re  Clough,  197  Fed. 
185;  Barron  v.  Smith,  61  Vt.  121,  21 
A  269. 

40.  Moore  V.  Brown,  etc  Furni- 
ture Co..  107  Ga.  139,  32  SB  835. 

[al  A  constructive  aalsars  by  the 
levying  oiBoar  la  snfllolaat  where  h« 
In  fact  has  the  custody  or  control 
of  the  property  personally  or  by  an 
agent.  Moore  v.  Brown,  etc.  Furni- 
ture Co..  107  Ga.  139,  32  SB  836;  Rice 
V.  Walinaslus,  12  Pa.   Super.  329. 

[b]  OouairuuUve  poaaeaalon  of 
property  eavaMe  of  aotnal  and  es- 
olnslTa  poaseaslon  is  inanfldaiit  as 
against  a  chattel  mortgagee  of  such 
property  who  obtains  such  pcwaes- 
slon  without  committing  a  trespass 
or  a  fraud.  Gardner  v.  Anthony  Xat. 
Bank.  Ii7  Kan.  619.  47  P  616. 

[c1  IKamnal  aalsnra^It  is  not  ea- 
sentTnl  to  a  valid  levy  of  an  attach- 
ment that  the  offlcer  make  a  manual 
seizure  of  personal  property,  but  ts 
sufficient  that  he  assume  control  over 
it.  Parish  V-  Van  Arsdale-Osbome 
Brokerage  Co.,  92  Kan.  286,  140  P 
835. 

[d]  IKoney  ia  hands  of  olsrk  ttf 

oonrt.^ — On  attachment  of  money  In 
the  hands  of  the  clerk  of  a  federal 
district  court,  the  sheriff  is  not  en- 
titled to  possession,  but  the  clerk 
should  give  to  the  sheriff  a  state- 
ment of  the  amount  In  his  hands,  or 
In  the  registry,  stating  the  purimae 
for  which  the  money  Is  held.  D.  B, 
Martin  Co.  v.  Shannonhouse,  208  Ped. 
517. 

[e]  Zn  Oonneotlont  It  Is  neces- 
sary, for  a  valid  attachment  of  tan- 
gible goods,  that  the  offlcer  should 
have  actual  possession  and  custody  of 
them.  Hollister  v.  Ooodale,  8  Oonn. 
832,  21  AmD  674  and  note  (holdlnc 
that,  where,  In  levying  a  writ  of  at- 


For  later  eagag,  OoTOlcvmMita  and  cilMBffeB  la  the  law  sea  cumulative  Annotations,  aame  tltlflk,pftce  and  note  munbar. 
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erty,  bo  that  it  cannot  properly  be  withdrawn  or 
taken  by  another  without  his  knowing  it.*^  Accord- 
ingly, a  mere  verbal  declaration  of  a  seixore  or  an 
intmt  to  seixe  is  not  BofiBeient/"  nor  does  service 
of  a  copy  of  the  warrant  on  tho  pwBcm  in  charge  of 
goods  and  informing  him  of  the  character  of  the 
papers,  witiiont  taking  any  further  steps,  consti- 
tnte  a  valid  levy.** 

W  429]  (S)  BemonL  Where  personal  property 
has  been  attached  by  an  officer,  the  latter  may,  and 


as  a  general  rule  should,  remove  the  same  and  hold 
it  in  his  individual  control,'"  and  such  removal 
should  be  without  unreasonable  delay,  or  the  offtesr 
viU  become  a  trespasser.*^  Removal,  however,  is 
not  always  indispensable,*'  and  where  an  actual 
.removal  wotdd  occasion  great  and  unnecessary  ex- 
pense, would  be  positively  injurious  to  the  parties, 
or,  from  the  nature  of  the  property,  would  be  ex- 
ceedingly inconvenient,"*  and  other  acts  of  notoriety, 
which  may  notify  creditors  that  the  goods  are  in 


Uchmsnt,  one  officer  w«nt  to  de- 
fendant's carriage  house  with  the 
key,  and  unlocked  the  door,  declar- 
ing that  he  attached  the  carriage 
standing  wttbin,  and  almost  at  that 
very  Instant  another  officer  with  an- 
other writ  stepped  Into  the  carriage 
bouse,  and  actually  selied  the  car- 
riage. It  was  held  that  the  levy  of 
the  latter  only  waa  valid).  See  also 
Adler  T.  Roth,  6  Fed.  895,  i  McCrary 
446:  Morey  v.  Hoyt,  82  Conn.  642, 
It  A  1S7.  1«  LRA  6li;  Pond  v.  Skid- 
more,  40  Conn.  21S;  UiUs  v.  Cnmp, 
14  Conn.  219,  36  AmD  4S8:  Williams 
T.  CheefiebrouKh,  4  Conn.  3G6. 

47.  U.  S.— Hanklnson  t.  Page.  SI 
Fed.  184,  24  Blatchf.  422,  12  NTCiv 
Proc  279,  19  AbbNCaji  274. 

Me. — L.aughlln  v.  Reed,  89  2£e.  226, 
16  A  131. 

Mass. — ^Hemmenway  t.  Wheeler, 
14  Pick.  498,  25  AmD  411. 

N.  T.— HUea  T.  Brown.  88  N.  Y. 
Super.  400. 

w.  Ta. — ^Polinf  T.  Flanagan,  41  W. 
Va.  191,  SS  8B  SSB. 

"It  is  not  neceaaary  to  contlniM  an 
attachment,  that  an  ofllcer  or  his 
agent  should  remain  constantly  in 
the  actual  possession.  .  .  .  Th«  na- 
ture of  the  possession  and  custody 
which  an  officer  is  to  keep,  will  de- 
pend upon  the  nature  and  position 
of  the  property,  as  ships,  rafts,  piles 
of  lumber,  masses  of  stone,  or  light- 
er, more  portable,  and  more  valu- 
able Roods.  In  general  it  may  be 
said,  that  it  shall  be  such  a  custody 
as  to  enable  an  officer  to  retain  and 
witcrt  his  power  and  control  over 
the  property,  and  so  that  it  cannot 
probably  be  withdrawn,  or  taken  by 
another,  without  his  knowing  it.*' 
Per  Staaw,  C.  J.,  In  Hemmenway  v. 
Whe«ler,  14  Pick.  (Ma«B.)_  408,  410. 
25  AmD  411.  And  aee  FaUt-Koch 
Mercantile  Co.  T.  Branstettar.  4  Ida. 
661.  43  P  S71. 

[a]  AsaTiag-  oow  of  writ  ta 
elwk*a  ofioa  insvAelMit. — ^An  at- 
tempt to  attach  i>ersonal  property 
by  leaving  a  copy  of  the  writ  In  the 
town  clerk's  office,  with  a  return 
thereon  describing  the  property  as 
beln?  all  the  property  of  Its  kind  in 
the  town,  and  nothing  more  is  wholly 
inop«ra.tive.  West  River  Bank  v. 
Gorham.  S8  Vt  649  [cit  Rogers  v. 
P^lrfleld,  U  Vt.  <41:  Piua  V.  Burton, 
32  Vt.  1481. 

[h]  Mmmtc  u  aafa  isirtaa  oa.— 
In  a.  case  where  it  was  questionable 
If  th«  original  levy  of  the  sheriff 
upon  a.  large  bank  safe  was  suffi- 
cient. It  was  held  that  the  officer's 
Bubsequent  act,  while  be  was  claim- 
ing to  hold  possession  by  his  deputy 
and  before  any  other  rights  had  in- 
tervened, of  proceeding  to  "seal  up" 
the  safe  was  such  an  overt  act  of 
exclusive  dominion  over  It  as  would 
perfect  the  levy  if  imperfect  before. 
Jones  Lumber,  etc..  Co.  v.  Faris,  6 
S.  D.  112.  60  NW  403,  55  AmSR  814. 

[c]  Vostlag  an  order  of  attach- 
meat  on  a  lot  of  staves  createn  no 
tien  thereon.  Johnson  v.  Hatfield,  % 
Kyt,  427. 

4S.  Hollister  T.  Ooodale.  8  Conn. 
332.  21  AmD  674;  Jones  v.  Howr\rd, 
99  Oa.  451,  27  SE  765.  59  AmSR  231; 
Shanldln  v.  Prancl.'i,  67  Mo.  A.  457. 

[a]  Xaformlng  owaer  of  attaoh- 
Miaat  asA  forbidding  removal. — it  is 
a  sufBcleot  taking  by  an  officer 
charged  with  executing  a  writ  of  at- 
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tachment  if  he  Informs  the  owner  of 
the  goods  that  he  has  attached  them, 
and  forbids  their  removal.  St. 
George  v.  O'Connell,  110  Mass.  475. 

49.  Miles  V.  Brown,  38  N.  T.  Su- 
per. 400. 

50.  Conn.' — Pond  v.  Skldmore,  40 
Conn.  213;  Mills  Y.  Camp,  14  Conn. 
219,  36  AmD  488. 

Iowa. — Hamilton  t.  Hartlnger,  96 
Iowa  7,  64  NW  592. 

N.  H— Huntington  v.  Blalsdell,  2 
N.  H.  317. 

N,  Y. — <3rey  v.  Sheridan  Electric 
Light  Co.,  19  AbbNCas  152. 

VL — Pullam  V.  Stearns,  30  Vt.  4*3; 
Slate  V.  Barker.  26  Vt.  €47;  Pomroy 
V.  Klngeley.  1  Tyler  294. 

[a]  PrMnmpUon  of  frand  from 
faUnza  to  renuivs  fn»m  dabtor'a  pos- 
BMsloa,— Where  an  officer  having 
attached  personal  proper^  does  not, 
within  a  reasonable  Ume,  remove  it 
out  of  the  possession  of  the  debtor, 
it  furnishes  presumptive  evidence 
that  the  transaction  Is  fraudulent. 
Burrows  v.  Stoddard,  8  Conn.  160. 

 [b]    BnaovaX    taMd  sniBoiant,^ — 

Wnera  lumber  attached  was  in  the 
mill  yard  of  another,  and  the  officer 
removed  It  from  one  to  four  rods, 
the  removal  was  held  sufficient  to 
make  an  attachment  and  to  make  the 
officer  liable  to  the  debtor  for  the 
property  after  the  creditor's  lien  was 
gone.    Fletcher  v.  Cole,  26  Vt.  170. 

51.  Davis  v.  Stone.  120  Mass.  228; 
Williams  v.  Powell.  101  Mass.  467,  3 
AmR  396;  Heard  v.  Fairbanks,  5 
Mete.  (Masa)  111.  38  P  894;  Train  v. 
Wellington,  12  Maas.  495:  Snell  v. 
Crowe,  S  Utah  26.  S  P  622;  SlaU  v. 
Barker.  26  Vt.  647. 

[a]  Belay  of  sevea  hours  aarsa- 
■oaaola.— Where  an  officer,  after  at- 
taching furniture  In  a  dwelling  house 
in  the  city  of  Boston  and  placing  a 
keeper  over  It,  neglected  to  remove 
it  or  take  any  steps  toward  such  re- 
moval for  seven  hours  In  the  middle 
of  the  day.  It  was  held  as  a  matter 
of  law  that  the  officer  delayed  for 
an  unreasonable  time  and  therefore 
became  a  trespasser,  Davis  V.  Stone, 
120  Mass.  228. 

[b]  Otteer  may  not  look  np  prem- 
isss  and  szclnds  defendant  there- 
fi — m  "1  officer  who  levies  an  at- 
tachment on  machinery  which  de- 
fendant Is  at  the  time  using  on 
premisea  leased  by  him  has  no  right 
to  lock  up  the  premises,  so  as  to 
exclude  defendant  therefrom,  al- 
though the  lease  is  also  attached. 
Grey  v.  Sheridan  Electric  Ught  Co, 
19  AbbNCas  (N.  Y.)  1B2. 

[c]  Semonl  before  a 
sohedole  of  the  property  attached  Is 
not  necessary.  Com.  v.  Mlddleby, 
187  Mass.  342,  73  NE  208. 

[d]  7aotB  bearing  on  reasonable- 
ness.— ^Where,  before  the  attachment 
of  goods  in  defendant's  store,  he  told 
the  sheriff  that  some  of  the  goods 
were  not  his,  this,  with  the  other 
circumstances,  may  be  considered  on 
the  question  of  unreasonable  delay 
In  removing  the  attached  goods. 
Com.  v.  Mlddleby,  187  Mass.  342.  73 
NB  208. 

[e]  Seasonable  time  only  al- 
lowed.—An  ollicer  has  no  right  to 
mnke  use  of  the  tenement  of  one 
person  to  keep  goods  attached  on  a 
writ  against  another  for  a  longer 
time  than  is  reasonably  necessary  to 
remove  lAenL    Davia  v.  Stone,  120 


Mass.  228;  WlUlams  v,  Powell.  101 
Masa.  467,  3  AniR  396:  Rowley  v. 
Rifi>,  H  Mt'tc.  (M:iss.)  3.17.  S.>e  also 
Cutter  V,  Howe,  IL'J  Miiss.  Btl. 

52,  Ho  wo  11  V.  ( 'mil  m.^rciid  Bank, 
6  Hufih  (Kv.)  '.>?.■,  Mrilri'iii  v.  Spoor, 
12  .Mftc.  (ilns.-;.)  27y.  16  AmD  875; 
Triiin  V.  W.'llinptOTi.  IZ  MiL-^s.  495; 
Hill  v.  While,  46  App.  Piv.  3*^0.  61 
NTS  T,\^  [afr  170  N.  Y.  r>66  niL-ni,  C13 
NR  10l'6  mom].  See  also  Iloth  v. 
Wt-ll.s.  29  N.  Y.  471;  Ihll  v.  While. 
46  App.  l")iv.  riGO,  CI  NVS  .'i13  [iiff 
ITO  N.  Y.  566  mem,  62  NE  1096 
me  in  ]. 

hi  I  Heavy  machinery  (1)  which 
caiuuii  nmovcd  from  the  build- 
ing in  which  it  Is  installed  without 
dismantling  and  unbolting  from  the 
floor  is  property  not  subject  to  re- 
moval, under  the  provisions  of  Rev. 
St.  o  83  J  27,  providing  thaL  when 
attached  property  cannot  be  re- 
moved, the  attaching  officer  may 
serve  a  copy  of  his  return  on  the 
town  clerk.  Tolman  v.  Carleton,  110 
Me.  67.  85  A  390.  <2)  WhUe  Re%, 
St.  c  83  9  27.  providing  that,  where 
attached  property  Is  not  removable 
owing  to  Its  siie  or  bulk,  the  attach- 
ing offic^er  nay  file  his  return  with 
the  town  clerk,  leaves  the  question 
of  removability  to  the  Judgment  of 
the  officer,  his  determination  is  not 
conclusive.  Tolman  v.  Carleton,  su- 
pra. 

63.  Colo. — Kinnear  v.  Flanders.  17 
Colo.  11,  28  P  327;  Crlwman  v.  Dor- 
sey,  12  Colo.  567,  21  P  920,  4  LRA  664. 

Conn. — Mills  v.  Camp,  14  Conn. 
219.  36  AmD  488. 

Iowa. — Hamilton  v.  SCartinger,  98 
Iowa  7,  64  NW  692. 

Me. — Darling  v.  Dodge,  36  Me. 
370;  Bicknell  v.  Trlckey.  34  Me.  273. 

Mass. — Heard  v.  Fairbanks.  5 
Mete  111,  38  AmD  394;  Reed  v.  How- 
ard, 2  Melc.  35;  Hemmenway  v. 
Wheeler,  14  Pick.  408,  25  AmD  411; 
Fettyplace  v.  Dutch,  13  Pick.  388,  23 
AmD  688. 

Mich. — Patch  v.  Wessels,  46  Mich. 
249,  9  NW  269. 

N.  H. — West  v.  Meserve,  17  N.  H. 
432;  Smith  v.  Moore,  17  N.  H.  380. 

Vt.—Slate  v.  Barker,  26  Vt.  647. 

Wis. — Miller  v.  Fay.  40  Wis.  633. 

[a]  Whether  olBcer  aoted  rsa- 
Bonataly  and  proiMtly  a  auestloa  tor 
the  Inrrv-An  attachment  of  A's  in- 
terest In  the  furniture  of  a  summer 
hotel  upon  a  small  island  was  made 
in  the  winter,  when  the  Island  waa 
uninhabited,  and  when  It  was  diffi- 
cult to  remove  the  property  from  It. 
The  officer,  after  attaching  the 
property,  left  it  locked  up  in  the 
hotel,  posting  a  notice  of  the  at- 
tachment on  the  principal  door.  He 
afterward  visited  the  Island  from 
time  to  time  to  see  that  the  property 
was  safe.  Two  months  afterward 
defendant  attached  the  Interest  of 
B  in  the  property,  and  took  posses- 
sion of  a  large  portion  of  It.  In 
trover  brought  by  the  first  attaching 
officer,  the  Judge,  after  Instructing 
the  Jury  as  to  the  necessity  of  an 
officer  taking  and  holding  possession, 
left  It  to  them  to  determine,  upon 
all  the  evidence,  whether  plaintiff  In 
the  circumstances  had  acted  reason- 
ably and  properly  In  the  course  he 
had  taken  to  obtain  and  hold  posses- 
sion of  the  property,  and  this  was 
held  correct.  Pond  T.  Skldmore,  40 
Conn.  213. 
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the  custody  of  the  law,  may  be  equivalent  to  a  re- 
moval,*** the  goods  may  bo  left  where  they  were 
before  the  seizure,  provided  they  are  actually  put 
out  of  the  control  of  the  debtor."  Where,  for  any 
of  the  reasons  stated,  the  removal  of  the  property  is 
inadvisable,  it  is  the  usual  practice  for  the  ofQcer 
to  retain  the  goods  in  his  custody  in  the  place  where 
levied  on,  through  someone  selected  to  take  charge 
thereof  for  iumj^*  and  this  will  be  Bofi&cient,  unless 


it  is  done  colorably  to  give  the  appearance  of  an 
attachment  where  in  truth  none  exists.*^ 

430]  (3)  Propwty  Capable  of  Manul  Stinn 
— (a)  In  CtenuraL  In  the  ease  of  tangible  proper^ 
susceptible  of  manual  seizure  and  delivery  and  not 
in  the  posseesion  of  a  third  person,  such  property 
must  be  actually  seized  and  taken  into  possession 
by  the  levying  ofiHcer;"  but  while  the  possession 
must  be  actual  in  the  sense  that  it  takes  the  prop- 


it.  Conn. — ^Pond  T.  Skldmore,  40 
Conn.  213. 

Dak.— Powell  v.  Kechnle,  8  Dak. 
819.  19  NW  410. 

Kan. — Throop  T.  Maiden,  (2  Kan. 
268,  34  P  801. 

Mass. — Train  Wellington.  12 

Mass.  495. 

Vt.— Slate  T.  Barker,  26  Vt.  847. 

[a]  Vaeta  uuniBtliw  to  voflflimt 
levr^-Bvldence  that  the  ofOcer,  af- 
ter he  had  levied  on  a  lot,  and  had 
undertaken  to  attach  the  lumber 
thereon,  took  possesHlon  of  the  lot 
and  watched  the  lumber,  and  the  tes- 
timony of  the  debtor  that  he  had  no 
control  over  the  property  thereafter, 
showed  that  the  lumber  was  prop- 
erly in  the  custody  of  the  officer, 
subject  to  the  order  of  the  court. 
f)tout  T.  Brown,  84  Ark.  98,  40  SW 
701. 

».  Bryant  t.  Osgood,  62  N.  H. 
182;  Llbby  v.  Hurray,  51  Wis.  871,  8 

NW  238. 

BO.  Cal. — Slnshelmer  t.  Whitely, 
111  Cal.  878,  43  P  1109,  S2  AmSR 
192. 

■  111.— Trimble  v.  Hunt,  169  111.  A. 
269. 

Iowa. — Hamilton  v.  Hartinger,  96 
Iowa  7,  64  NW  692. 

La. — Trounstein  v.  Rosenham,  22 
La.  Ann.  62S. 

Mass. — Shephard  v.  Butterfleld,  4 
Cush.  425,  60  AmD  796;  Train  v. 
Wellington.  12  Hasa.  495. 

Mich. — Patch  v.  Wessela,  46  Mich. 
249,  9  NW  269. 

N.  H.— Huntinffton  v.  Blalsdell,  2 
N.  H.  817. 

Oh. — Root  V,  Columbus,  etc.,  R.  Co., 
46  Oh.  St.  222,  12  NB  812. 

Vt.— Flanagan  v.  Wood.  88  Vt.  832. 
See  also  Howes  v.  Spicer.  28  Vt. 
608. 

Wis. — Mahon  v.  Kennedy,  87  Wla 
50,  57  NW  1108. 

Can. — DuffUB  v.  Creighton.  14  Can. 
S.  C.  740. 

[a]  IfTT  on  bead  in  hands  of 
third  person  and  return  to  holder. — 
Where  the  sheriff  demanded  delivery 
to  him  of  bonds  belonging  to  de- 
fendant in  the  hands  of  a  third  per- 
son, on  whose  refusal  to  deliver  the 
name  he  threatened  to  take  forcible 
possession,  whereupon  an  agreement 
was  made  that  he  might  levy  upon 
them  and  return  them  to  such  third 
person,  to  be  held  by  him  as  his  de- 
positary, it  was  held  sufficient.  Cof- 
fln  V.  North-Western  Constr.  Co.,  18 
NTClvProc  9. 

[b]  VnneoMsarr  to  elos*  attws  or 
rsmov*  goods. — A  sheriff  may  make 
a  valid  levy  on  goods  In  a  store  by 
entering  the  store  and  declaring  that 
he  makes  the  levy.  He  need  not 
close  the  store  or  remove  the  goods. 
Howell  v.  Commercial  Bank,  6  Bush 
(Ky.)  98. 

B7.  Train  T.  Wellington,  18  Mass. 
49S:  Patch  ▼.  Wessels,  48  Mich.  249, 
9  NW  269.  See  also  cases  supra  pre- 
ceding note. 

[a]  VnaeoessuT  ranoval  m  tres- 
pass. — ^Where  boxes  at  a  depot  for 
transportation  contain  attachable  ar- 
ticles, the  ofllcer  Is  not  authorized  to 
remove  said  boxes  from  the  depot 
unnecessarily  for  the  purpose  of  at- 
tachment, and  if.  showing  no  neces- 
sity therefor,  he  does  so,  be  is 
guilty  of  trespass.  Peeler  v.  Steb- 
blns,  26  Vt.  644  (where  the  boxes  In 
question  also  contained  exempt 
property). 

08.    U.  S. — Cooper  v.  Reynolds,  10 


Wall.  308,  19  L.  ed.  981  (construing 
Tennessee  statute);  Hanklnson  v. 
Page,  31  Fed.  184,  24  Blatchf.  422,  12 
NTClvProc  279.  19  AbbNCas  274; 
Corning  v.  Dreyfus,  20  Fed.  426  [rev 
on  other  grounds  124  U.  8.  ISl,  8 
set  879,  81  L.  ed.  374]  (construing 
Louisiana  statute);  Adler  v.  Roth, 
6  Fed.  895,  S  McCrary  446  (constru- 
ing Arkansas  statute). 

Ark. — Meyer  v.  Missouri  Glass  Co., 
85  Ark.  281,  46  SW  1082,  07  AmSR 
927. 

Colo. — Crlsman  v.  Dorsey,  12  Colo. 
567,  21  P  920.  4  LRA  664;  Gottlieb 
v.  Barton,  13  Colo.  A.  147,  57  P  754. 

Iowa. — Nordyke  v.  Charlton,  108 
Iowa  414,  79  NW  136;  Hamilton  v. 
Hartinger,  96  Iowa  7,  64  NW  592; 
Hlbbard  v.  Zenor,  75  Iowa  471,  89  NW 
714,  9  AmSR  497. 

Kan. — Gardner  v,  Anthony  Nat 
Bank.  67  Kan.  619,  47  P  516. 

La. — Anderson  v.  Valentine,  15  La. 
Ann.  879;  Stockton  v.  Downey,  <  La. 
Ann.  581;  Simpson  v.  Allaln.  7  Rob. 
500;  Ooubeau  v.  New  Orleans  etc, 
R.  Co.,  6  Rob.  845. 

Me. — Bradstreet  Ingalls,  84  Me. 
276.  24  A  858. 

Mass. — Heard  v.  Fairbanks,  5  Mete 
111,  38  AmD  394. 

Minn.— Caldwell  T.  Slhley,  8  Minn. 
406. 

Mo.— Westhelmer  v.  GilleT,  84  Mo. 
A.  122;  Norton  v.  Thlebes-Stierltng 
Music  Co.,  82  Mo.  A  216. 

N.  T. — Simpson  v.  Jersey  City  Con- 
tracting Co.,  47  App.  Div.  17.  81  NTS 
1033;  Robinson  v.  Columbia  Spin- 
ning Co..  28  App.  Div.  499,  49  NTS 
4:  Adams  v.  Speelman.  89  Hun  85; 
Hall  V.  Broolcs,  25  Hun  677  (rev  on 
other  grounds  89  N.  T.  S3];  U.  S. 
V.  Graff.  4  Hun  634,  67  Barb.  304; 
Halben  v.  Rellly,  9  Daly  271;  Kratz- 
enstein  v.  Lehman,  19  Misc.  600,  44 
NTS  369;  GlUig  v.  George  C.  Tread- 
well  Co.,  11  Misc.  237.  32  NTS  974 
[aff  88  Hun  621  mem,  34  NTS  1139 
mem,  and  rev  on  other  grounds  148 
N.  T.  177,  42  NB  690]. 

Or.— Schneider  v.  Sears.  18  Or.  69. 
8  P  841;  State  v.  Cornelius,  6  Or. 
46. 

Pa. — Curwensvllle  Mfg.  Co.  v. 
Bloom,  10  Pa.  Co.  295. 

S.  D.-^oUey  v.  Dunlop,  84  S.  D. 
213,  147  NW  980. 

Utah. — Kiesel  v.  Union  Pae.  R. 
Co.,  6  Utah  128,  21  P  1C8. 

Vt.— Fisher  v.  Cobb,  6  Vt.  622; 
Reed  v.  Shephardson,  2  Vt.  120.  19 
AmD  697. 

W.  Va. — Poling  v.  Flanagan,  41  W. 
Va,  191.  23  SE  f85. 

"The  right  to  issue  a  warrant  of 
attachment  as  a  provisional  remedy 
Is  one  that  depends  upon  the  statute, 
and  has  no  existence  outside  of  the 
statutory  provisions.  The  oases  In 
which  it  can  be  granted,  as  well  as 
the  procedure  necessary  to  make  It 
effective,  are  prescribed  by  the  stat- 
ute, which  must  be  followed  to  make 
the  remedy  effective.  (Blossom  v. 
Estes,  84  N.  T.  614.)  Among  these 
provisions  is  one  prescribing  the  way 
in  which  an  attachment  must  be 
levied  in  order  to  complete  the  lien. 
(Code  Civ.  Proc.  S  649.)  It  directs 
that  upon  personal  property  capable 
of  manual  delivery,  the  levy  must 
he  made  by  taking  the  same  Into  the 
sherifTs  actual  custody.  There  ts 
no  other  provision  than  that  for  mak- 
ing a  levy  on  property  like  that 
sought  to  be  taken  here.  Nothing 
else   will   constitute   the  levy,  and 


until  the  officer  has  obtained  the  ac- 
tual custody  he  has  made  no  levy 
and  can  make  none.  (Antboni  t. 
Wood,  98  N.  Y.  180,  187.)  The  Uen 
of  an  attachment  arises  only  by  the 
making  of  a  levy,  and  in  that  re- 
spect it  differs  from  an  execution  ai 
to  whleh  the  law  prescribes  that  tte 

Krsonal  property  of  the  d^tor  ti 
und  by  the  delivery  of  tbe  execs- 
tton  to  the  sheriff  to  be  executed; 
but  there  Is  no  such  provlslfm  hi  re- 
gard to  an  attachment,  and.  there- 
fore, no  lien  Is  acquired  by  the  de- 
livery to  the  sherilZ  of  the  warrant, 
nor  does  one  coroe  to  exist  until  the 
levy  Is  actually  made,  under  the 
warrant,  in  the  precise  manner  pre- 
scribed by  the  statute.  (Burkhirdt 
v.  Sanford.  7  HowPr  329  [aff  1  Abb. 
Dec  263,  IS  AbbPr  243  note];  Ameri- 
can ISxch.  Bank  v.  MorrU  Canal, 
etc.,  Co.,  6  Hill  (N.  T.)  363.)  It  li 
not  claimed  that  any  such  levy  ma 
made  in  this  case  sts  the  statute  pre- 
scribes, but  the  claim  Is  that,  be- 
cause of  the  statement  made  to  the 
deputy  sheriff  by  the  agent  of  the 
defendant,  the  sheriff  was  prevented 
from  completing  the  levy  which  b« 
would  otherwise  tiave  made,  and  ac- 
quiring the  lien  which  he  would 
otherwise  have  acquired;  and  In  the 
exercise  of  its  equitable  powers,  the 
court  should  perfect  the  lien  whidi 
the  sheriff  was  precluded  from  mak- 
ing. If  it  could  be  said  that  there 
was  any  power  in  the  court  to  com- 
plete a  Hen  which  was  left  Imperfect 
because  of  the  failure  of  the  sheriff 
to  complete  It  for  any  reason,  which 
is  very  doubtful,  this  Is  not  that 
case.  It  cannot  be  said  here  that 
the  sheriff  took  steps  to  make  a  levT 
which  he  left  Incomplete.  He  did 
nothing  of  the  sort.  The  only  way 
In  which  the  levy  could  be  made  waa 
by  taking  possession  of  the  prtqn 
erty,  and  until  that  was  done  there 
was  no  more  a  levy  upon  the  prop- 
erty which  gave  the  attachment  pri- 
ority than  existed  when  the  attach- 
ment was  given  to  the  sheriff.  aa4 
before  he  had  taken  any  steps  10 
make  the  levy.  The  question  is  not 
a  question  of  equitable  right,  bat  a 
pure  question  of  law,  whether  the 
thing  Is  done  which  the  law  says  is 
necessary  to  be  done  to  create  a  lien 
that  did  not  exist  until  the  partlCtt- 
lar  act  had  taken  place.  So  far  as 
the  legal  rights  or  the  parties  sr« 
concerned,  the  case  is  precisely  upon 
the  same  footing  as  any  otber  case 
In  which  there  is  a  race  between 
two  diligent  creditors.  The  one  who 
flrst  completes  the  act  wblch  en- 
titled htm  to  his  relief.  In  the  nature 
of  things,  gets  the  priority.  The 
only  way  to  which  it  could  be 
claimed  that  the  court  had  the  right 
to  interoose  In  this  matter  was  be- 
cause of  the  false  statement  of  the 
agent  of  the  defendant.  But  that 
statement  operated  to  prevent  the 
doing  of  the  act  which  alone  could 
constitute  the  lien,  and  there  is  no 
provision  of  the  statute  which  gives 
to  the  court  the  right  to  Inierposi 
its  equitable  powers  and  free  a  per- 
son who  has  attempted  to  secure  a 
legal  lien  from  the  effect  of  any 
mistake  which  makes  his  attempt 
unavailing.  The  sheriff,  in  this  cas^ 
might  have  taken  steps  to  discover 
the  truth.  Had  he  done  bo.  un- 
doubtedly, he  could  have  made  a  levT 
upon  this  property  before  the  ap- 
pointment of  the  receivers,  and.  If 
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erty  from  the  immediate  eontrol  of  defendant  and 
giTes  the  officer  control  over  it,"  so  that  he  is  able 
to  toueb  or  remove  it,^  the  officer  may  take  and 
maintain  the  actnol  custody  and  control  of  the  prop- 
erty without  actually  tonching  or  handling  the  same, 
by  such  means  as  will  exclude  all  others  from  the 
eastody,  or  will  give  timely  and  unequivocal  notice 
of  the  custody  of  the  attaching  offleer.''^  It  has  also 
been  held  that  seizure  of  part  of  a  certain  thii^ 
will  bind  the  whole  when  it  comes  to  hand;*^  and 
where  a  variety  of  articles  are  attaclied  and  it  le- 


qnires  considerable  time  to  complete  the  process,  if 
the  officer,  after  he  has  begun  it,  continues  within 
a  day  without  unnecessary  delay  until  be  has  se- 
cured all  the  goods,  the  taking  may  be  treated  aa 

one  act." 

[$431]    <b)  Iiutnunents  for  Payment  of  Money. 

An  instrument  for  the  payment  of  money  is  prop- 
erty capable  of  manual  delivery  within  the  mean- 
ing of  the  attachment  law;  and  hence  an  actual 
taking  into  the  custody  of  the  attaching  officer  is 
necessary  to  constitute  a  valid  levy  upon  bonds,"* 


h«  had  done  that,  the  levy  would 
have  been  perfect  and  the  lien  com- 
plete. But  the  trouble  with  the  ap- 
pellant's caae  ts  that  there  is  no 
possibility  of  making  a  levy  aniess 
the  officer  does  the  precise  thin? 
which  the  statute  requires,  and  there 
Is  no  statutory  provision  for  com- 

CJetinp  the  levy  which  the  officer 
as  failed  to  make  in  the  way  the 
statute  requires."  Robinson  v,  Co- 
lumbia Spinning  Co.,  £8  App.  Dlv. 
499.  SOZ,  49  NTS  4. 

[a]  Fxopsitr  oapabls  of  manual 
dtlivaty  smlirMisa  only  that  of  which 
the  debtor  hag  In  whole  or  in  part 
lesal  title.  Cutler  v.  James  Gould 
Co..  43  Hun  (N.  Y.)  G16. 

lb]  rropsrty'  1b  several  paro^. 
—Where  property  capable  of  deliv- 
ery is  In  several  parcels.  It  must 
be  actually  taken  into  custody  by 
separate  and  distinct  seizures.  Max- 
well T.  Bolles,  28  Or.  1,  41  P  6«1. 

[c]  Ja9wj  liela  snlBrfent. — An  of- 
ficer who,  intending  to  levy  an  at- 
tachment upon  some  oxen,  goes  to 
Che  bam  where  they  are  kept,  and 
tbere.  having  them  under  his  con- 
trol, notifies  the  owner  that  he  at- 
taches them  and  proceeds  to  Inven- 
tory them,  makes  a  valid  levy. 
Cooper  V.  Newman,  46  N.  H.  339. 
See  also  Crlsman  v.  Dorsey,  12  Colo. 
S67,  »  P  920,  4  LRA  664;  Stockley 
T.  Wadman,  9  Del.  SSO;  Morse  v. 
Smith,  47  N.  H.  474. 

69.  Crlsman  v.  Dorsey,  12  Colo. 
S(7,  21  P  920,  4  LRA  661;  Hlbbard 
T.  Zenor,  75  Iowa  471.  39  NW  714, 
I  AmSR  497;  Collier  v.  French.  64 
Iowa  577.  21  NW  90:  Rlx  v.  Silk- 
nitter.  67  Iowa  262,  10  NW  653;  Al- 
len V.  McCalla.  25  Iowa  464,  96  AmD 
S6;  Crawford  v.  Newell.  23  Iowa  453; 
Lyeth  v.  Grlffls.  44  Kan.  159,  24  P 
65;  Dunklee  v.  Fales,  5  N.  H.  527. 

[a1  Banloadlag  the  front  door  of 
a  IndUUng',  without  entering  and  tak- 
ing possession  of  the  goods  therein, 
does  not  constitute  a  sulllclent  levy 
where  the  owner  has  access  to  the 
Rtock  by  means  of  the  rear  door. 
Bickler  v.  Kendall,  66  Iowa  703,  24 
KW  518. 

[b]    Taklav  powMBloa  of  hnlld- 

Sr-— Where  an  officer  fastened  the 
ndowa.  locked  the  door,  and  took 
possession  of  the  key,  the  levy  was 
held  sufllclent  as  against  subsequent 
attachments,  even  though  he  failed 
to  secure  every  entrance  to  the  room. 
Newton  v.  Adams.  .  4  Vt.  437. 

SO.  Nichols  V.  Patten,  18  Me.  231, 
35  AmD  713;  Johnson  v.  Parr,  60 
N ,  H.  426;  Cooper  v.  New  man,  4  G 
N.  H.  339;  Horse  v.  Hurd.  17  N.  H. 
24* ;  Huntington  v.  Blalsdell.  2  N. 
a  317;  Odlome  v.  Colley,  2  N.  H. 
16,  9  AmD  39. 

[a]  A  mot*  vlaw  of  the  property 
by  the  ofllcer,  and  his  requesting  or 
Instructing  a  stranger  to  take  care 
of  it,  who  gives  no  receipt  for  it. 
takes  no  possession  of  it.  and  exer- 
cises no  dominion  over  it,  is  not  a 
levy.  Abrama  v.  Johnson.  8S  Ala. 
46  S.  Sm  also  Taflta  v.  Manlove.  14 
Cal.  47.  7«  AmD  610:  Powell  v.  Mc- 
Keehnla,  »  Dak.  »9,  19  NW  410: 
Connell  v.  Scott.  6  Baxt.  (Tenn.) 
S9E. 

n.  Ala. — Inman  v.  Sohlomi,  122 
Ala.  461,  25  8  739. 


Del. — Stockier  v.  Wadman.  6  Del. 
350. 

Ga. — Moore  v.  Brown,  etc..  Furni- 
ture Co.,  107  Ga.  139.  32  SE  835;  Roe- 
buck v.  Thornton,  19  Ga.  149. 

Kan. — Throop  v.  Maiden,  52  Kan. 
258,  34  P  SOI;  Dodson  v.  Wlghtman, 
6  Kan.  A.  835,  49  P  799.  . 

Me.— Kelley  v.  Tarbox,  192  Mo. 
119.  ««  A  9;  Nichols  V.  Patten,  18 
Me.  231,  36  AmD  713. 

Mass. — Shephard  v.  Butterfleld,  4 
Cush.  425.  50  AmD  796;  Merrill  v. 
Sawyer.  8  Pick.  397;  Naylor  v.  Den- 
nle,  8  Pick.  198,  19  AmD  319;  Gor- 
don V.  Jenney,  16  Mass.  466;  Denny 
V.  Warren,  16  Mass.  420;  Train  v. 
Wellington,  12  Mass.  495. 

Mich. — Brand  v.  Hinchman,  98 
Mich.  590.  36  NW  664,  IS  AmSR  392. 

Mo.— Flelsch  V.  St  Loula  Nat. 
Bank,  45  Mo.  A.  226. 

Nev.— Mores!  v.  Swift.  15  Nev.  215. 

N.  H. — Morse  v.  Smith,  47  N.  H. 
474.  But  see  Huntington  v.  Blals- 
dell, 2  N.  H.  317,  318  (where  It  Is 
said:  "It  Is  not  sufficient  to  be  In 
sight,  or  hearing.  An  attachment  ot 
property  ts  an  arrest,  or  seizure,  or 
taking  of  it;  and  consequently  would 
seem  to  be  defective,  unless  the  prop- 
erty be  touched"). 

N.  T. — LfOwenthal  v.  Hodge,  120 
App.  Dlv.  304.  105  NY3  120. 

Pa. — Dreisbach  v.  Hechanlca*  Nat. 
Bank,  118  Pa.  664,  9  A  147;  Pazton  V. 
Steckel,  2  Pa.  93;  Rice  v.  Wallns- 
zlus,  12  Pa.  Super.  329;  Hotchkiss  v. 
Plnney,  10  Pa.  Dist.  219,  26  Pa.  Co. 
65. 

Vt.— Slate  V.  Barker,  26  Vt.  647; 
Lyon  V.  Rood,  12  Vt  233;  Newton  v. 
Adams,  4  Vt  437. 

Va. — Dorrier  v.  Masters,  83  Va. 
459,  2  SE  927  [clt  Bullitt  v.  Winston, 
1  Munf.  (IB  Va.)  269]. 

W.  Va. — Poling  V.  Flanagan,  41 
W.  Va.  191,  23  SE  685. 

[a3  I^evT  on  nnopenad  safe  and 
oontenta. — A  levy  on  an  iron  safe 
and  its  contents  Is  a  levy  on  the 
contents  thereof,  although  the  aher- 
m  for  a  considerable  time  thereafter 
is  unable  to  open  the  safe  and  take 
out  the  contents.  Elliott  v.  Bow- 
man, 17  Mo.  A.  693, 

[b]  '■'fH*!'  an  IVTeatoxy  of  Hi* 
tfooda  (1)  with  a  view  to  the  ap- 
praisal of  the  same,  as  required  by 
statute,  will.  It  has  been  bald,  ooa> 
stitate  a  taking  of  them  in  contem- 
plation of  law,  and  from  that  time 
the  goods  will  be  In  the  legal  cus- 
tody and  possession  of  the  officer 
under  the  attachment  (Stockley  v. 
Wadman,  9  Del.  350;  Corniff  v.  Cook, 
95  Ga.  61,  22  SE  47,  51  AmSR  55; 
Cooper  v.  Newman,  45  N.  H.  339), 
(2)  and  where  an  officer  entered  the 
house  of  defendant  and  attached 
some  of  the  furniture,  gave  notice 
that  he  attached  the  whole,  and  then 
proceeded  to  make  an  Inventory,  the 
attachment  was  held  valid  as  to  all 
the  property  within  the  house  as 
against  another  attachment  admitted 
to  have  been  made  before  the  Inven- 
tory was  completad  (Huntington  v. 
Blalsdell,  2  N.  H.  317). 

ea.  Pennsylvania  R.  Co.  v.  Pen- 
nock,  61  Pa.  244.  See  also  Hunting- 
ton V.  Blalsdell,  2  N.  H.  317  (holding 
that  even  though  a  touching  of  the 
property  is  esaentlal.  yet  It  la  sufll- 


clent if  the  ofllcer  has  the  power  to 
touch  and  control  all  the  goods  and  ts 
engaged  In  making  aetsure  of  all). 

63.  Bishop  V.  Warner,  19  Conn. 
460. 

^a]    Kavy  on  tlxaber  in  tiwtft^ 

Where  the  property  attached  con- 
slated  of  telegraph  poles  which  were 
placed  tn  a  river  to  be  floated  down 
for  a  distance  of  twenty  miles  be- 
fore being  taken  out,  and  the  sheriff, 
upon  his  arrival  with  the  writ,  found 
twenty-four  already  taken  out 
which  he  levied  upon  and  placed  in 
charge  of  a  deputy  with  orders  to 
take  out  the  other  poles  aa  they  ar- 
rived, it  was  held  that  the  same  was 
taken,  and  In  the  custody  within  a 
reasonable  time,  considering  the  sit- 
uation and  location  of  the  property, 
and  that  the  diligence  exercised  by 
him  was  sufficient  compliance  with 
the  provisions  of  the  statute  to  cre- 
ate a  lien  upon  the  personal  property 
referred  to,  prior  to  that  created  by 
a  chattel  mortgage  recorded  after 
the  sheriff  had  levied  upon  twenty- 
four  poles  on  the  bank,  but  before 
the  other  poles  had  been  landed,  aa 
they  floated  down  the  stream.  E^lk- 
Bloch  Mercantile  Co.  v.  Branstetter, 
4  Ida.  691,  43  P  571. 

[b]  Vaklar  other  property  in  Um 
of  that  flrat  seised. — Where  an  offi- 
cer attached  property  of  defendant 
to  an  amount  which  he  deemed  suffi- 
cient for  the  demand,  and  on  the 
following  day  determined  not  to  take 

F>art  of  the  property  attached,  but 
n  lieu  thereof  took  certain  other 
effects,  together  with  part  of  that 
flrst  attached,  and  it  was  held  that 
a  Jury  was  Justtfled  In  treating  the 
attachment  as  two  distinct  acts. 
Bishop  v.  Warner,  19  Conn.  460. 

64.  Hanklnson  v.  Page,  31  Fed. 
184.  24  Blatchf.  422.  12  NTCivProc 
279.  19  AbbNCae  274;  Caldwell  v. 
Sibley,  3  Minn.  406:  Kratzensteln  v. 
Lehman.  19  Misc.  600.  44  NTS  369 
[air  18  Misc.  590,  42  NTS  237,  and 
aff  19  App.  Dlv.  228,  46  NTS  711; 
Burrlll  v.  Letson,  29  S.  C.  L.  378. 

[a]  State  bonda  are  within  the 
meaning  of  a  statute  requiring  that 
all  persona]  property  capable  of  a 
manual  delivery  to  the  sheriff  must 
be  attached  by  being  taken  Into  cus- 
tody, and  the  sheriff  cannot  make  a 
valid  levy  without  actually  taking 
such  bonds  Into  custody.  Caldwell 
V.  Sibley,  3  Minn.  406. 

lb]  A  bond  and  mortrag*  must 
be  taken  Into  actual  custody,  or  there 
is  no  levy.  Flake  v.  Parke.  77  App. 
Dlv.  422.  79  NTS  327  [aff  39  Misc. 
(N.  T.)  157.  79  NTS  1381  (holding 
that,  where  the  sheriff,  Instead  or 
taking  into  his  custody  a  bond  and 
mortgage  due  defendant  under  his 
attachment  writ,  as  he  was  required 
to  do  by  law,  accepted  a  certificate 
of  the  mortgagor  as  to  his  Indebted- 
ness In  the  sum  named  In  certlflcate. 
and  there  was  no  proof  that  the  bond 
and  mortgage  were  within  the  state 
at  the  time  of  the  levy,  the  levy  was 
insufficient}. 

[c]  m«  dsht  saonred  by  a  bond 
and  mortgage  cannot  be  attached  as 
an  existing  obligation  irrespective  of 
such  bond  and  mortgage.  FIske  v. 
Parke,  77  App.  Dlv.  422,  79  NTS  327 
[aff  99  Ulac.  167,  79  NTS  138]. 
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promissory  noteB,*"  eheeks,'*  and  oUier  inatmnienkB 
which  are  unilateral  contracts  for  the  payment  of 
money  only,'^  acknowledge  an  abaolnte  obligation 
to  pay,*"  and  constitute  evideneee  of  debt,  the  title 
to  which  may  pass  by  delivery  merely.** 

{%  432]  (4)  Property  Incapable  or  Difficult  of 
Hanoal  Selzttre— (a)  In  OenaraL  Where  property 
is  incapable  or  difficult  of  manual  delivery,  the  offi- 


cer may  not  be  required  to  take  aotual  possenon 
thereof;**  bat  acme  notoriooB  act  as  nearly  eqoin- 
lent  to  actual  aeisure  as  practical  must  be  sabsti- 
tuted,^^  and  each  steps  token  as  will  fasten  the 
property  in  the  bands  of  the  person  who  hai  pos- 
session or  control|  to  await  the  judgment  in  the 
case,  or  such  person  must  be  requir^  to  place  it 
in  the  hands  of  the  eourt.'^'   Some  statutes  presoibe 


86.  Nordyke  V.  Charlton,  108 
Iowa  414,  T»  NW  1»;  AndsTMn  T. 

Valentine,   IE  La.   Ann.   STS:  IQFWln- 

V,  Commercial,  etc..  Bank,  S  La.  Ann. 
186,  48  AmD  447;  Naser  v.  New  York 
City  First  Nat.  Bank.  116  N.  T.  492, 
22  NK  1077;  Anthonv  v.  Wood.  96  N. 
Y.  ISO.  G7  Howl'r  424  [rev  29  Hun 
239] ;  KratZfn.sieln  v.  Lehman,  19 
Misc.  600.  44  NVS  369- 

[a]  Tb«  proper  method  of  attuh- 
liUT  promleeorT  notee  l.s  for  the  oDi- 
cer  tn  t;ike  ihem  into  his  actual  pow- 
Be.ssion  itisU'afl  of  piirnlstitnK  them 
a.s  li.'hts  duf  di-fcnd;int.  Nordvke  v. 
Charlton.  lOS   Iowa  414,  79  NW  Ufi. 

[b]  Where  note*  cannot  be 
reached. — Uiidfr  Code  Civ,  Proc.  S 
648,  perm  lit  i  lie:  t  lu^  levy  of  ;in  at- 
tachment on  !i  c;nise  of  action  aris- 
ing upon  contrart,  Ini'luding  notes. 
ncRotlable  or  oihcrwist.'.  executed 
either  wllhin  or  without  the  state, 
which  belongs  to  defendant  and  is 
WlCUn  the  county,  and  i  649,  requlr- 

a' levy  of  attachment  to  be  made 
Upon  notes,  etc,  by  taklns  actual 
etistodjr  thereof,  an  ind^twiae  to 
defendant,  repreaented  by  not^a  not 
within  the  Jurisdiction  of  the  court, 
and  which  were  never  In  th«  sher- 
ifF's  poiisession,  cannot  be  attached 
by  service  of  a  copy  of  the  warrant 
on  the  maker  of  the  notes.  McPad- 
den  V.  Innes.  60  Misc.  543,  112  NTS 
^12. 

!<  ]  An  attachment  of  the  pledg- 
or's interest  in  notes  pledtred  \^  sulTl- 
dently  levied  by  serving  a  copy  of 
the  attacbmpnl.  and  a  notice  show- 
ing the  property  atLichod,  on  the 
pledgee,  suoli  hit  crest  not  beine  a 
note,  etc.,  caprible  of  manual  deliv- 
ery, within  Code  Civ.  I'roc  5  6i;i 
subd  2  but  within  subd  3.  providing 
that  certain  property  m.iy  he  at- 
tached by  serving  a  copy  of  the  w.ir- 
rant,  elc.  on  the  person  liuldirii;  ibe 
name.  Warner  v.  Fourlh  Nat.  I^nnk. 
115  N.  Y.  22  NR  172  [rev  44  Hun 

8741;  Hardon  v.  Dixon,  91  App.  Dlv. 
109.  86  NYS  346. 

66.  Casper  v.  Wallace.  50  N-  Y. 
Suner.  14T  [aff  101  N.  T.  649  mem] 

d'Idlnff  tliat.  under  Code  Civ.  Proc. 
49,  requlrlnr  that  the  levy  of  at- 
hment  must  be  mads  upon  an 
Instrument  for  the  payment  of  mon- 
ey by  taking  the  same  into  the  sher- 
llTs  actual  custody,  where  a  sheriff 
did  not  take  pofmesslon  of  a  check, 
but  told  defendants  to  keep  It  for 
him,  there  was  no  valid  levy). 

67.  Hankinson  v.  Page,  Si  Fed. 
184,  24  Blatchf.  422.  12  NTCIvProc 
279,  19  AbbNCas  274:  Kratzenstein  v. 
Lehman,  19  Misc.  600.  44  NTS  369, 

68.  Trepagnter  v.  Rose,  1 8  App, 
Dlv,  393,  4fi  NYS  397,  4  NYAnnCas 
3f>0   Faff  ^:::y  N.  Y.  637  mem,  49  NE 

|a]  An  Instrument  for  the  pay- 
ment of  money,  within  th*'  nie:mlnji 
of  N.  Y.  Code  Ci  v.  Prnn.  5  fill' 
subs  2,  relating  to  the  levy  r.f  a  war- 
rant of  attachment,  must  bo  an  in- 
strument which  acknowledges  an  ab- 
solute obligation  to  pay,  not  condi- 
tional or  contingent,  as  an  existing 
jM>t,  and  mch  that  in  an  action  upon 
•ft  platntirr,  in  order  to  entitle  him- 
B«lf  to  a  recovery,  would  be  required 
only  to  offer  the  Instrument  Iti  evi- 
dence. Trepagnier  v.  Rose,  18  App. 
Div.  393.  46  ifrS  3flT  taff  155  N.  Y. 
837  mem,  49         1105  memj. 

[b]  A  flre  iasnranoe  policy  under 
whieh  a  loss  lias  occurred  Is  not  an 
inslrunif-nl  for  ihe  payment  of  mon- 
ey within  the  meaning  of  Code  Civ. 


Proc.  g  649  subd  2.  Trepagniar  v. 
BMe,  18  App.  Dlv.  893,  4<  NTS  397. 
i  NYAnnCas  SOO  [aff  156  N.  T.  <37 
mem.  49  NB  llOS  mem]. 

[cj  jL  itf*  mmraaM  voU^  (i> 
whtcn  nu  not  matured  and  on  which 
premiums  are  still  to  be  paid,  but 
which  has  a  surrender  value.  Is  not 
an  instrument  for  the  payment  of 
money,  within  the  meaning  of  Code 
Civ.  Proa  t  649  subd  2,  such  that  a 
levy  must  be  made  thereon  under  a 
warrant  of  attachment  by  taking  the 
same  into  the  sherifTs  actual  cus- 
tody; but  .1  levy  may  be  made  there- 
on by  serving  a  copy  of  the  warrant 
and  a  notice  showing  the  property 
attached,  as  provided  In  subd  3. 
Kratzenstein  v.  Lehman,  19  App. 
Div.  228.  46  NTS  71,  4  NYAnnCas 
335  [afT  19  Misc.  600,  44  NYS  369 
(aff  18  Misc.  590,  42  NYS  237,  26 
NTCIvProc  167)].  (2)  But  a  policy 
of  life  insurance  has  been  held  to 
belong  to  the  class  of  contracts 
strictly  unilateral,  where  the  obliga- 
tion of  the  company  upon  the  policy 
has  becoma  flxed  by  the  death  of  the 
Insured.  Hankinson  v.  Page,  31  Fed. 
184,  24  Blatchf.  422,  12  NTCIvProc 
279,  19  AbbNCas  274:  Krataenstein  v. 
Lehman,  19  Misc.  600,  44  NTS  369 
[aff  18  Mlac.  690.  42  NTS  237.  26 
NTCIvProc  167,  and  aff  19  App,  Dlv. 
228.  46  NTS  71,  4  NYAnnCas  336]. 
But  compare  New  Tork  L.  Ins.  Co. 
v.  Universal  L.  Ins.  Co.,  88  N.  T. 
424  rnverr  Studwell  v.  Charter  Oak 
Ins.  Co..  IB  Hun  (N.  T.)  127J  (hold- 
jnc  that  a  life  Insurance  policy  which 
ha  d  m.'i  T  u  red  and  become  due  was 
not  an  evidence  of  debt  for  the  ab- 
.solute  payment  of  money  within  the 
nieaninR  of  the  code). 

69.  Pel  ham  V.  Rose,  9  Wall.  (U. 
103,  19  L.  ed.  602;  Naser  v.  New 

York  Citv  First  Nat.  Bank.  116  N. 
Y.  492.  23  NB  1077;  Trepagnler  v. 
Ro.se.  18  App.  Div.  393,  46  NTS  397 
(aff  ir.5  N.  T.  637  mem,  49  NE  1105 
mem] ;  Kratzenstein  v.  Lehman.  19 
Misc.  600.  44  NTS  369. 

70.  U.  ,S. — Lewis  V,.  The  Orpheus, 
15  F.I^Qak.  No.  8.330.  8  Ware  143 
raff  t^rW.  Caa.  No.  18,169,  2  Cliff. 
291. 

Conn. — Pond  V.  Skldmore,  40  Conn. 
213;  HUls  V.  Camp,  14  Conn.  219.  86 
AmD  488. 

Tit. — Union  Nat  Bank  v.  Bs^ram, 
131  111.  92.  22  NE  842. 

Iowa.— Mooar  v.  Walker,  46  Iowa 
164. 

La.-— Lehmann  v.  Rivera.  110  La. 
1079,  8E  S  296. 
Me.--^eknell  v.  Trickay,  84  He. 

273- 

Mass. — Hlggins  v.  Drennan,  167 
Mass.  384,  32  NB  364;  Polley  v. 
I.enox  Iron  Works,  4  Allen  329; 
1 1  p  m  m  e  n  way  v.  Wheeler,  1 4  IMck. 
4 ON.  25  AmD  411;  Herrllt  t.  Sawyer, 
S   Pick.  397. 

N.  Y — Naser  v.  New  Tork  First 
N.it  Bank.  116  N.  T.  492,  22  NB  1077; 
Warner  v.  New  Tork  City  Fourth 
Nat.  Bank,  115  N.  T.  261,  22  NE  172 
[rev  44  Hon  374]. 

N.  D.— Ireland  v.  Adair.  12  N.  D. 
29,  94  NW  766.  102  AmSR  661. 

Vt  — Barron  v.  Smith.  68  Vt.  121. 
21  A  269. 

[a]  Ovowlagr  erops.  "All  the  pos- 
session the  statute  can  Intend  must 
be  su<^  as  the  nature  of  the  prop- 
erty rnulera  it  susceptible  of;  and 
in  the  oase  of  a  growing  crop.  It 
could  constructive  poasesslon 

oniy.**t  wover  v.  Buck.  34  Mich.  619. 
622. 


[b]  Ooods  not  "aooaBtW"  wk« 
la  hands  of  tUM  pavaon  olalBdac 
right  tharain^d)  Under  a  sutuie 
providing  that  there  most  be  an 
actual  seisure  where  the  property  ii 
"accessible,"  If  such  property  is  in 
the  hands  of  a  third  person  clalmlnt 
some  rlKht  therein,  ft  la  not  accei- 
sible  within  the  meaning  of  tbt 
statute.  Hauptmann  v.  Richards,  %l 
Mo.  A.  188  [foil  Westhetmer  v.  Cil- 
ler, 84  Mo.  A.  1221.  See  also  Hook 
v.  Byne.  30  S.  C.  L.  94  (to  the  effecc 
that  tn  serving  attachments,  elihtr 
foreign  or  domestic,  the  sheriff  has 
no  authority  to  take  goods  out  of 
the  possession  of  a  third  person  who 
claims  property  In  them).  (!) 
Property  found  in  the  possession  of 
third  persons  claiming  title  under  a 
purported  bill  of  sale  may  be  at- 
tached as  property  not  capable  of 
manual  delivery,  by  leaving  a  coi>v 
of  the  writ  and  a  notice  specifv- 
Ing  the  property  attached  with 
the  persons  tn  possession.  Barr 
V.  Warner.  88  Or.  109,  62  P  8S>: 
Sabln  V.  Mitchell.  27  Or.  S6.  3)  F 
636. 

[c]  The  nOa  baa  baan  aspllad  to 

(1)  machinery  (Hlggins  v.  DrennaB, 
157  Mass.  384.  32  NB  364;  FulUm  v- 
Stearns.  80  Vt.  443),  (2)  bolted  to 
the  freehold  (Patch  v.  Wessela  4( 
Mich.  249,  9  NW  269),  (3)  grain  or 
hay  (Bucklin  v.  Crampton,  20  Vt. 
261;  Putnam  v.  Clark.  17  Vt  8!; 
Stanton  v.  Hodges,  6  vt  64;  Lowry 
V.  Walker,  4  Vt.  76).  (4)  cordwood 
and  charcoal  In  large  quantities 
(Reed  V.  Howard,  2  Mete.  (Uae&) 
36;  Molm  v.  Barton,  27  Minn.  S30, 
S  NW  765),  (6)  fifty  tons  of  ple 
Iron  (Scovlll  v.  Root,  10  Allen 
(Mass.)  414).  (6)  timber  lying  in  a 
dock  frozen  up  (Gtbbs  v.  Chase,  10 
Mass.  125).  (7)  railroad  cars  (Hall 
V.  Carney,  140  Mass.  131.  3  NE  14: 
Setbels  V.  Northern  Ont.  R.  Co..  M 
S.  C.  133.  61  SB  435.  16  LRAN'S 
1026).  (8)  and  glass  in  plates  thr«« 
or  four  feet  square  and  from  half 
an  inch  to  an  Inch  In  thickness,  some 
of  which  Is  boxed  In  boxes  of  five  or 
six  hundred  pounds  each,  and  somt 
of  which  remains  unboxed  In  the 
factory,  and  requires  skill  to  remov? 
it  safely,  and  which  cannot  be  re- 
moved except  at  unroasonable  ex- 
pense and  eonalderable  risk  (Poller 
V.  Lenox  Iron  Works,  4  All«> 
(Ifass.)  829). 

■   [d]    arown  but  nsbarweatad  onm. 

— A  levy  upon  standing  corn  wbfck 
had  ceased  to  grow,  out  was  sot 
sufficiently  dry  to  crib,  la  not  sufO- 
cient  where  the  offlcer  simply  noti- 
fled  the  attachment  debtor  of  ib* 
levy  and  caused  the  com  to  be  ap- 

? raised.  Throop  v.  Maiden.  62  Kan- 
58,  84  P  SOL 
[e]  Stock  in  poaaaaaion  of  tUx4' 
paraon  nnder  pooling  agi  aamaat. — 
An  attachment  of  stock  certlflcatH 
of  a  foreign  corporation  was  not  In- 
valid because  the  officer  did  not  take 
actual  custody,  where  they  were  In 
the  possession  of  a  third  person, 
who  was  entitled  to  retain  then 
temporarily  under  a  poollne  agree- 
ment Lo wen  thai  v.  Hodga.  iSt' 
App.  Dlv.  304.  106  NTS  120. 

71.  Cary  Brick  Oo.  v.  Tllton,  2« 
Fed.  497,  125  C!CA  499;  State  t. 
Poor,  20  N.  C.  428.  84  AmD  S«7;  Br- 
ans V.  Hlgdon,  1  Baxt.  (Tenn.)  24S; 
Poling  V.  Flanagan,  41  W.  Va.  191. 
28  SB  686. 

VB.  Davia  V.  I^ewla,  16  Oh.  Cfr- 
et  138,  8  Oh.  Cir.  Dec.  77L 
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that  a  levy  upon  snch  personalty  is  to  be  made  by 
detivenng  a  copy  of  the  writ  or  order,  with  a  notice 
specifying  the  property  attached,  to  the  person 
holding  tbe  same  or  to  his  authorized  agent,^^  while 
others  provide  that  a  certified  copy  of  the  writ  and 

7a.  U.  S.— Marks  v.  Shoup.  181 
V.  S.  582,  45  U  ed.  1002  (construing 
Oregon  statute ) ;  Ookey  v.  Boston, 
etc,  R.  Co.,  ISO  Fed.  994  [aff  149 
Fed  42,  79  CCA  64,  »  AnnCaa  384, 
and  aff  210  U.  S.  ISB.  28  SCt  657,  52 
L.  ed.  1002]  (construing  Vermont 
statute):  Hanklnson  v.  Page.  31  Fed. 
184,  24  BUtchf.  422,  12  NTCtvProc 
279,  19  AbbNCas  274;  Adler  v.  Roth. 
S  Fed.  89fi,  2  McCrary  44(  (conatru- 
iDK  Arkanma  statute). 

CaL — Rudolph  v.  Saunders,  111 
Cal.  233,  43  P  SIS;  Blanc  v.  Paymas- 
ter Mln.  Co.,  95  Cal.  524,  SO  P  785, 
2B  AmSR  149;  Raventaa  v.  Oreen,  57 
Cal.  254. 

Iowa. — Shoonover  v.  Osborne,  111 
Iowa  140,  82  NW  505,  82  AmSR  496: 
Hicks  V.  Swan.  97  Iowa  656,  66  NW 
7S2. 

Ky. — Louisville,  etc.,  R.  Co.  V. 
Spalding,  7  KyL  211. 

La. — Qriefl  v.  Betterton.  It  La. 
Ann.  349. 

Hlnn.— Caldwell  v.  Sibley,  S  Minn. 
4K. 

Hont. — Wheeler,  etc.,  Hercantlle 
Co.  V.  Uooo.  49  Mont.  307,  141  P  665. 

N,  T. — Courtney  v,  Brooklyn 
Eighth  Ward  Bank,  154  N.  T.  683,  49 
NE  54  [rev  14  Misc.  388,  36  NTS 
1049,  25  NYClvProc  156];  Naser  v. 
New  York  City  First  Nat.  Bank,  116 
N.  T.  498,  22  NE  1077;  Warner  v. 
Fourth  Nat.  Bank,  115  N.  T.  251,  22 
NE  172  [rev  44  Hun  3741;  aibson  V. 
National  Park  Bank,  »g  N.  Y.  87  faff 
49  N.  T.  Super.  429];  CBrten  v.  lle- 
chanlcs',  etc.,  F.  Ins.  Co.,  58  N,  T. 
52  [rev  88  N.  T.  Super.  110,  14  Abb 
PrNS  S14,  45  HowPr  453];  Clarke  v. 
Ooodridge,  41  N.  T.  210:  Lowenthal 
V.  Hodge,  120  App.  Dlv.  304,  105  NTS 
120:  Well  v.  Oallun,  75  App.  Dlv. 
4S9.  78  NTS  300;  Simpson  v.  Jersey 
City  Contracting  Co..  47  App.  Div. 
17,  61  NYS  1033:  Kratsenateln  v, 
Lehman,  19  App.  Dlv.  228,  46  NTS 
71:  Trepagnler  v.  Rose,  18  App.  Dlv. 
393,  46  NYS  397:  Lane  T.  Wheel- 
wright. 69  Hun  180,  23  NYS  576  [aff 
143  N.  Y.  634,  37  NE  826];  Backus  v. 
Klmlrall.  62  Hun  122,  16  NYS  619; 
Pardee  v.  Leltch.  6  Lans.  303:  I«an- 
nlng  V.  Streeter,  67  Barb.  33;  Hayden 
V.  National  Bank,  8  Silv.  Sup.  568,  7 
NYS  fiSl:  McOinn  v.  Ross.  83  N.  Y. 
Super.  346;  Kuhlman  v.  Orser,  12 
N.  Y.  Super.  243;  Commercial  Trav- 
elenr  Assoc.  v.  Newklrk,  18  NYS 
177;  Adams  v.  Speelman,  10  NTS 
3«4  [att  124  N.  T.  M8.  27  NE  8541; 
HeOlnn  V.  Rosa,  11  AbbPrNS  20; 
WIlHon  ▼.  Duncan,  11  AbbPr  3;  Me- 
ehanles*.  etc..  Bank  v.  Dakln,  S3  How 
Pr  t]«. 

N.  D.— Ireland  v.  Adair,  13  N.  D. 
29,  S2.  94  NW  766,  102  AmSR  561 
tcit  Cyc]. 

Or. — Lewis  v.  Birdsey,  19  Or.  164, 
26  P  623:  Schneider  v.  Sears,  13  Or. 
6».  8  P  841;  Carter  t.  Koshland.  12 
Or.  4«2,  8  P  656. 

8.  C. — Selbeta  v.  Northern  Cent.  R. 
Co.,  80  S.  C.  133,  61  BE  435,  16  LRA 
NS  1826:  OroIIman  v.  Lipsltx,  43  S. 
C.  129,  21  SE  272;  Schepler  v.  Gar- 
rlscan.  2  8.  C.  L.  224;  Benneker  v. 
Davla,  31  S.  C.  Ek].  289. 

Tex. — Osborn  v.  Koenlghelm,  67 
Tex-  91;  Kessler  v.  Halff,  21  Tex. 
Civ.  A.  91.  51  SW  48;  Sutton  v. 
Orefory,  (Civ.  A.)  4S  SW  932. 

Vt— Fitch  V.  Rogers,  7  Vt.  408. 

Va.— Dorrlep  v.  Masters,  88  Va. 
4B9,  S  SB  S87. 

W.  Va.— Hall  v.  Virginia  Bank.  14 
IV  Va.  B84 

Wla.— Brower  ▼.  Smith,  17  Wa. 
410. 

[a-b1  Fle4ff«d  MTtUleatM  of  stock. 

— Certificates  of  stock  of  a  foreign 
corporation,  belonging  to  a  nonresi- 


of  the  return  may,  within  a  certain  time,  be  de- 
posited in  a  specified  office,  and  that  such  attach- 
ment shall  then  be  as  valid  as  if  tbe  articles  had 
been  retained  by  the  officer.^* 

433j    (b)  Animals  on  Range.   Owing  to  the 


dent  of  the  state  and  in  possession 
of  a  pledgee  within  the  state,  may 
be  levied  upon  under  a  warrant  of 
attachment  by  service  of  a  notice 
upon  the  pledgee.  Simpson  v.  Jersey 
City  Contracting  Co.,  165  N.  Y.  193. 
58  NE  896,  55  LRA  796,  31  NYCiv 
Proo  286  [aff  47  App.  Dlv.  17,  61 
NYS  1033,  30  NYClvProc  161]. 

[c]  m««nlaltM  of  Botloe,— It  Is 
not  necesaery  that  the  notice  should 
specify  particularly  the  property  or 
debts  supposed  to  be  In  the  posses- 
sion of  or  owing  by  the  individual 
served,  and  the  general  notice  by 
the  officer  that  he  attaches  all  prop- 
erty, etc.,  belonging  or  owing  to  de- 
fendant in  the  attachment  suit,  in 
the  possession  of  or  under  the  con- 
trol of  the  Individual  served,  is  suffl- 
cient.  O'Brien  v.  Mechanics  ,  etc.,  F. 
Ins.  Co.,  66  N.  Y.  62  [rev  36  N.  Y. 
Super.  110,  14  AbbPrNS  314,  46  How 
Pr  429,  35  N.  Y.  Super.  70,  and  lim 
and  diet  Clarke  v.  Qoodrldge,  41  N. 
Y.  210  (rev  54  Barb.  78)];  Carter  v. 
Koshland,  12  Or.  492,  8  P  566.  Com- 
pare Harman  v.  Remsen,  2  AbbPr 
NS  (N.  Y.)  272. 

[d1  Bsifioo  beld  lanfleitnt. 
(1)  Service,  ui>on  the  person  holding 
property  of  a  defendant,  of  a  copy 
of  a  warrant  Of  attachment,  bearing 
no  signature  of  the  sheriff  or  his 
deputy  to  authenticate  It  as  a  true 
copy,  although  It  doea  bMr  a  signed 
notice  that  certain  property  at- 
tached by  virtue  of  the  Inclosed 
warrant.  Is  not  a  substantial  compli- 
ance with  Code  Civ.  Proc.  1  649,  re- 

auirlng  property  incapable  of  manual 
ellvery  to  be  attached  by  leaving 
with  the  person  holding  It  "a  certi- 
fied copy  of  the  warrant."  Courtney 
V.  Eighth  Ward  Bank,  154  N.  Y.  688. 
691.  49  NE  64  [rev  14  Misc.  386,  36 
NYS  1049,  25  NYClvProc  156].  (2) 
Service  of  attachment  on  one  claim- 
ing to  be  Indebted  to  defendant  in 
attachment  will  be  set  aside,  where 
no  certified  copy  of  the  attachment 
was  served  on  him,  aa  required  by 
Code  C^v.  Proc  1  649,  but  the  serv- 
ice was  only  of  a  paper  purporting 
to  be  a  copy  of  the  attachment 
Well  V.  Oallun,  75  App.  Div.  489, 
440,  78  NYS  300  (where  it  la  said: 
"This  was  clearly  Irregular  and  the 
levy  was,  therefore,  IneffeottiaL 
This  was  not  an  irregularity  coming 
within  rule  87  of  the  OenenU  Rules 
of  Practice  which  reqtdres  that,  in 
the  notice  of  motion  to  set  aside  for 
Irregularity,  aach  irregularity  shall 
be  specified.  It  was  a  question  of 
Jurisdiction  which  was  not  acquired 
by  the  Improper  aervlce  of  the  pa- 
per"). 

[e]  The  cow  served  most  be  osa- 
tlfled  and  a  failure  duly  to  certify  it 
will  invalidate  the  levy.  Courtney 
V,  Eighth  Ward  Bank.  154  N.  T.  688, 
49  NE  64  [rev  14  Misc.  386,  35  NYS 
1048,  26  NYClvProc  156];  Well  v. 
Oallun,  76  App.  Dlv.  439,  78  NYS 
300;  Peo.  v.  St.  Nicholas  Bank,  44 
App.  Div.  313,  60  NYS  719. 

[f]  Serrloe  on  ageat  of  railroad 
ootnpaay^— The  division  superintend- 
ent of  a  nonresident  railroad  com- 
pany Is  a  "known  agent"  of  such 
company  within  the  meaning  of  Vt. 
St.  I  1109,  providing  for  the  service 
of  attachment,  although  he  may  not 
be  a  person  upon  whom,  pursuant  to 
I  8948,  service  of  process  generally 
upon  Buch  corporation  might  be 
made.  Boston,  etc.,  R.  Co.  v.  Qokey, 
210  U.  B.  15S.  167,  28  SCt  857,  62  L. 
ed.  1002  (aff  149  Fed.  42,  70  OCA  04, 
»  AnnCas  384]  (where  It  Is  aald: 
"The  known  agent  of  a  non-Inhabi- 
tant with  whom  the  copy  of  an  at- 
tachment and  a  list  of  the  artlolea 


attached  may  be  left,  may  not  be  a 
person  upon  whom,  by  appointment, 
service  of  process  generally  may  be 
made.  Folsom  may  have  been  such 
an  agent  about  this  property  at- 
tached, and  not  such  an  appointed 
person  for  service  of  process  upon. 
And  leaving  a  copy  in  the  same  cus- 
tody as  that  of  the  goods  or  chat- 
tels attached  would  be  leaving  it  at 
the  place  where  they  were  attached, 
although  the  custodian  may  have  no 
other  agency.  Hill  v.  Warren,  54  Vt. 
73.  The  division  superintendent  of 
the  railroad  of  the  defendant  desig- 
nating the  locomotives  attached  as 
Its  property  might  well  be  taken  to 
be  the  known  agent,  or  the  accred- 
ited agent  as  styled  by  the  marshal, 
of  the  defendant  about  the  custody 
of  those  articles,  and  leaving  a  copy 
of  the  attachment  and  a  list  of  them 
with  him  would  be  a  leaving  with 
a  known  agent  of  the  defendant 
within  the  meaning  of  the  statute,  or 
at  the  place  where  they  were  at- 
tached within  the  same  meaning"). 

[g]  a*nBas  of  aa  estate  la  tbe 
hMida  of  the  sdMialstrator  are  not 
funds  In  court,  although  there  is  a 
suit  pending  to  settle  the  estate,  and 
hence  the  service  of  an  attachment 
upon  the  clerk  creates  no  Hen  on 
the  fund.  Sanders  v.  Herndon,  122 
Ky.  760.  93  SW  14.  29  IbrL  822,  121 
AmSR  493,  6  LRANS  1072. 

lb]  Votlee  vuafe  be  served  va.  the 
deator  and  It  Is  not  sumclent  to  leave 
it  with  the  clerk.  Orser  v.  Gross- 
man, 4  R  D.  Smith  (N.  Y.)  443,  11 
HowPr  620. 

[1]  An  sttaolune&t  of  stook  oer- 
tilloatsa  was  not  invalid  because  the 
person  with  whom  the  sheriff  left  a 
certified  copy  of  the  warrant  and  a 
notice  showing  the  property  attached 
was  not  the  person  holding  the  cer- 
tificates, where  he  had  been  explic- 
itly created  by  such  person  aa  agent 
to  hold  the  stock,  to  receive  service 
of  the  attachment,  and  give  a  cer- 
tificate showing  possession.  Lowen- 
thal v.  Hodge,  120  App.  Dlv.  S04.  106 
NYS  120. 

t)1  Vosttar  a  oopr  of  tbe  writ  oa 
a  safe  is  insufficient  as  a  levy  on 
such  safe.  Schneider  v.  Sears,  13  Or. 
89.  8  P  84L 

[k]  Atta^uaant  by  leaving  oopy 
of  writ  with  ageBt,— c:ode  Civ.  Proc 
I  642  subd  6,  declaring  tliat  personal 

Broperty  not  oapable  of  manual  de- 
very  may  be  attached  by  leaving  a 
copy  of  the  writ  with  the  person 
having  possession  of  the  property,  or 
his  "agent,"  does  not  embrace  a 
clerk.  In  a  store  belonging  to  a  min- 
ing corporation,  who  has  charge  of 
certain  funds,  keeps  the  pay  roll, 
and  pays  the  miners.  Blanc  v.  Pay- 
master Min.  Co.,  96  Cal.  624,  30  P 
765.  29  AmSR  149. 

[11  When  tbe  prooesda  of  a  Judg- 
ment recovered  In  the  federal  district 
court  was  paid  to  the  clerk,  the  sher- 
iff, under  a  warrant  of  attachment 
issuing  out  of  the  state  court,  was 
not  entitled  to  take  the  money  Into 
his  actual  possession,  but  the  levy 
should  have  been  made  by  the  clerk, 
giving  to  the  sheriff  a  statement  of 
the  amount  in  his  hands,  or  In  the 
registry  of   the   court,    stating  the 

Eurpose  for  which  It  was  held,  etc 
>.  B.  Martin  Co.  v.  Bhannonfaouse, 
203  Fed.  617. 

74.  U.  S.— Cary  Brick  Co.  v.  Til- 
ton,  208  Fed.  497,  126  CCA  490. 

Illv--Clymore  v.  Williams,  77  111. 
018. 

Me. — Laughlln  v.  Reed,  89  Me. 
226.  86  A  131;  Darling  v.  Dodge,  86 
Me.  370. 

Mass. — Higgins   v.    Drennan,  167 
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difficulty  in  taking  possession  of  range  stoek,  pro-, 
vision  is  made  in  some  of  the  states  for  levy  upon 
snob  property  by  filing  a  cop^  of  the  writ  with  a 
designated  o£Qcer,  together  with  a  notice  thereto 
appended,  containing  the  unmber  and  description 
of  stock,  that  such  property  or  a  portion  thereof  is 
attached.^*  In  others  the  levy  may  be  made,  in  the 
presence  of  certain  credible  witnesses,  by  designating 
by  reasonable  estimate  the  number  of  the  animals, 
describing  them  by  their  marks  and  brands,  or 
either^  and  giving  notice  thereof  in  writing  to  the 


owner,  his  herder,  or  agmt,  if  residing  within  the 
county  and  known  to  the  levying  officer."  Where 
80  required  there  must  be  filed  with  the  recorder  a 
eopy  of  the  notice  attached  to  the  copy  of  the  writ" 
14  434]  (5)  Slians  of  Oorporato  Stock.  In 
some  jurisdictions  the  statutes  provide  for  an  at- 
tachment of  shares  of  stock  in  a  corporation  by 
deliveriiw  to  a  designated  officer  of  the  corporation 
a  copy  of  the  writ  or  warrant  and  a  notice  speeify- 
the  property  attached.^* 
\  435]   c.  Having  Property  In  View.  Althongti 


Mass.  384,  32  NE  354;  Cheshire  Xat 
Bank  V.  Jewett,  119  Uass.  241:  Sco- 
vUl  V.  Root,  10  Allen  414;  PolUy  v. 
Lenox  Iron  Works,  4  Allen  »29l  Ar- 
nold V.  Stevens,  11  Mete  SE8;  Reed 
V.  Howard,  2  Mete.  30. 

Minn. — Molm  v.  Barton,  27  Ulnn. 
630,  8  NW  765. 

Tenn. — Lea  v.  Blaxwell,  1  Head 
3C6. 

Vt— Barron  v.  Smith,  63  Vt  121, 
21  A  269;  Pond  v.  Baker,  68  Vt.  293, 
2  A  164;  Coffrln  v.  Smith,  61  Vt. 
140;  weBt  River  Bank  v.  Oorham, 
88  Vt.  649;  PuUam  v.  Stearns,  30 
Vt  443;  Bucklln  v.  Crarapton,  20 
Vt.  261;  Putnam  v.  Clark,  17  Vt.  82; 
Stanton  V.  Hodgea,  6  Vt.  64. 

[a]  Bnoli  proTlslou  lutv*  Iteen 
iMld  appUwUe  to  machinery.  Tol- 
man  v.  Carleton,  110  Me.  G7,  86  A  890. 

[b]  Bnoh  provlBlona  do  not  de- 
prive tbe  olBoer  of  the  rlarht  to  take 
aotnml  posnseion  of  the  property,  if 
reasonactty  necessary  for  its  preser- 
vation, although  the  po.s8lbillty  of  its 
removal  may  be  very  remote.  Laugh- 
Un  v.  Reed,  89  Me.  226,  S6  A  131 
(holding  that,  where  the  property  Is 
attached  in  an  unincorporated  place 
and  there  is  no  adjoining  organised 
town,  the  ofAcer  may  take  actual 
possession  and  leave  the  propertv  in 
the  control  of  a  keeper  appointea  by 
him). 

[c]  za  llala*  articles  of  bulk 
which  cannot  be  Immediately  re- 
moved are  attached  by  recording  a 
copy  of  the  offlcer'a  return  in  the 
omce  of  the  town  clerk,  or.  If  the 
attachment  is  made  In  an  unincor- 
porated place,  in  the  ofllce  of  the 
clerk  of  the  oldest  adjoining  town  in 
the  county,  and  If  the  return  Is  not 
filed  with  the  clerk  of  the  proper 
town,  the  lien  ot  the  attachment  is 
lost  Cookson  v.  Parker,  93  Me.  488, 
4b  A  605;  Stevens  v  Thatcher.  91 
Me.  70,  39  A  282,  Grant  V.  Albee,  89 
Me.  299,  36  A  397. 

[d]  Oonatraotlon  of  Matnte. — (1) 
In  some  states  it  has  been  held  that 
such  provisions  do  not  change  the 
mode  of  making  an  attachment,  but 
merely  provide  an  easier  method  of 
preserving  it,  and  that  it  Is  still  es- 
sential to  a  valid  attachment  of  the 
articles  speclOed  that  they  should 
be  taken  into  the  possession  or 
placed  under  the  control  of  the  offi- 
cer (Darling  v.  Dodge,  36  Me.  370; 
Bryant  v.  Osgood,  62  N.  H.  182;  Scott 
V.  Manchester  Print  Wprks.  44  N.  H. 
507;  Chadbourne  v.  Sumner,  16  N. 
H.  129,  41  AmD  720:  Huntington  v. 
Blaladell.  2  N.  H.  317;  Odiome  v. 
Colley,  2  N.  H.  66,  9  AmD  39),  (2) 
although  it  has  also  been  held  that 
the  leaving  of  a  copy  with  the  clerk 
Is  the  act  of  attachment,  taking  pos- 
session, and  notice  to  all  concerned 
(Putnam  v.  Clark,  17  Vt.  82). 

75.  Harmon  v,  Comstock  Horse, 
etc..  Co.,  9  Mont  243,  23  P  470  (with 
county  clerk  of  county  where  such 
animals  are  running  at  large);  Scho- 
field  v.  Terr.,  9  N.  M.  626,  56  P  306 
(with  clerk  of  probate  court  of  the 
county  in  which  the  brand  of  such 
live  stock  Is  recorded). 

[a]  If  live  atook  range  In  more 
than  one  oonnty,  "then  the  offlcer 
may  me  a  like  certified  copy  of  the 
writ  and  brand  In  any  such  county 
and  the  aame  shall  have  like  binding 
eCteet  as  a  lien  upon  such  live  stock." 


Schofield  V.  Terr.,  9  N.  M.  626,  66  P 
306. 

[b}  OInnuurtaaoea  wUA  moat 
•aiat  to  rendu  atatota  available.— 

In  order  to  proceed  under  the  Range 
L«vy  Act  (Lawa  118891  o  S4),  pro- 
viding that  where  It  la  impossible 
for  the  sheriff,  In  levying  an  at- 
tachment on  range  cattle,  to  round 
them  up  without  including  cattle  be- 
longing to  other  owners,  he  shall 
round  up  such  as  he  can,  and  as  to 
the  balance  he  may  file  a  certified 
copy  of  the  writ  with  the  clerk  of  the 
probate  court  of  the  county  in  which 
the  brand  of  such  stock  is  recorded. 
It  Is  necessary  that  some  substantial 
number  of  cattle  belonging  to  other 
owners  be  actually  rounded  up  and 
giithfrr-d  Tif-forn  plaintiff  cr\n  avail 
hitnsL-lf  of  saUl  act.  RcllOlleld  V. 
Terr.,  9  N.  M.  r.i'fi,  5fi  p  30fi. 

r 1  Filing  papars  after  ofSce  honra 
of  last  day. — Motu.  Code  Civ.  Proc  c 
6  lit  7,  Tirovidt-.s  tli.it  ranga  stock 
mny  bp  attached  between  the  first  day 
of  Nnvcmber  and  the  next  Mioeeed- 
Inn  fifteenth  day  of  May  bt  filing  a 
c<ipy  of  the  process  with  the  recorder 
of  the  county.  Where  the  filing  was 
made  with  the  proper  officer  upon 
the  fourteenth  day  of  Hay,  at  ten- 
thirty  P.  M.,  It  was  held  that  t  911, 
fifth  division  of  the  compiled  statutes, 
providing  that  county  offices  shall  he 
kept  open  during  the  business  hours 
of  each  day,  did  not  prohibit  the 
transaction  of  ofl^cial  business  at 
other  times,  and  that  the  service  was 
valid,  Harmon  v.  Comstock  Horse, 
etc.,  Co..  9  Mont  248,  23  P  470 

76.  Stelnfeld  v.  Menager,  6  Aria. 
141,  63  P  495;  Donald  v.  Carpenter.  8 
Tex.  Civ.  A.  S21.  27  SW  1063;  Davis 
V,  Dallas  Nat.  Bank,  7  Tex.  Civ.  A. 
41,  26  SW  222;  Carothers  v.  Wllker- 
Bon,  2  Tex.  A.  Civ.  Cas.  |  353. 

(a]  rallnra  to  record  levy, — ^Un- 
der SesB.  L.  (16th  Leg.  Assembly) 
Act  20  f  9  suhd  3,  providing  that  a 
range  levy  In  attachment  may  be 
made  in  the  presence  of  two  persona, 
and  notice  thereof  given  in  writing  to 
the  owner,  and  a  copy  of  such  no- 
tice attached  to  a  copy  of  the  writ 
filed  with  the  county  recorder,  such  a 
levy  creates  no  Hen  as  against  a  sub- 
sequent mortgagee  where  the  copy  of 
the  notice  is  not -filed  with  the  re- 
corder. Stelnfeld  V.  Henager,  6  Arls. 
141.  63  P  48K.  - 

77.  Manager  v.  FarrelL  6  Aria. 
316,  67  P  607;  Stelnfeld  V.  Manager,  6 
Arls.  141,  63  P  496. 

78.  Ark. — Deutschman  v.  Byrne,  64 
Ark.  Ill,  40  SW  780. 

Conn, — Barber  v.  Morgan,  84  Conn. 
618.  80  A  791,  AnnCasl912D  951.  See 
also  Stamford  Bank  v.  Ferris,  17 
Conn.  269. 

Del.' — ^Fowler  V.  IMckaon,  34  Pel. 
113,  74  A  601. 

N.  H.~Abbot  V.  Kimball,  68  N.  H. 
303,  38  A  1061. 

N.  T. — Simpson  v.  Jersey  City  Con- 
tracting Co.,  47  App.  DIv.  17.  61  NYS 
1033.  30  NYCivProc  161  [aff  165  N. 
Y.  193.  58  NE  896,  81  NYCIvProc  286, 
56  LRA  796]. 

Wla— Barthell  v.  Hencke,  99  Wis. 
660,  76  NW  952. 

[a]  OonstmoUon  of  atatntes.  — 
Rev.  Code  (1852.  amended  to  1893)  p 
568  0  70  I  13  permits  the  sharea  of 
any  person  In  a  corporation  to  be  at- 
tached for  debt,  and  |  14  provldea 


that  when  stock  shall  be  so  attached 
a  certified  copy  of  the  process  ahsll 
be  left  by  the  offlcer  with  the  presi- 
dent, cashier,  or  treasurer  of  the  cor- 
poration, who  shall  give  such  ofllicer  a 
certificate  of  the  number  of  shares 
owned  by  the  debtor.  Act  Oen.  As- 
sembly March  23,  1871  (14  Del.  L.  p 
100  o  90),  makes  corporations  liable 
to  attachment  and  garnishment,  and 
provldea  that  they  shall  be  summoned 
as  garnishee  by  service  upon  the 
president  treasurer,  cashier,  or  pay- 
ing clerk.  Rev.  Code  p  567  c  70  S  S, 
provides  that,  in  suits  against  a  cor- 
poration, process  may  be  served  on 
the  president  or  head  officer,  if  resid- 
ing within  the  state,  and.  If  not  on 
any  other  offlcer  or  director,  etc..  and 
Oeneral  Corporation  Laws  g  48  (21 
Del.  U  U901-1908]  p  777  c  394).  pro- 
vides that  service  of  legal  proceas 
upon  any  corporation  shall  be  made 
by  delivering  a  copy  thereof  person- 
ally to  the  president,  or.  if  he  la  a 
nonresident,  leaving  a  copy  with  tbe 
secretary.  Construing  these  statutes 
in  view  of  Rev.  Code  pp  781,  785  c 
104  fi  2,  19,  authorizing  a  writ  of 
foreign  attachment  and  11   Del.  L. 

E 482  c  424,  as  amended  by  15  Del 
.  p  301  c  182  (Rev.  Code  p  786  c 
104},  authorising  such  writ  against 
corporations.  It  waa  held  that  a  cor- 
poration may  not  be  summoned  in 
prooeedlngs  to  attach  Its  atock  either 
as  a  garnfahee  under  c  90.  or  by  serv- 
ice under  Rev.  Code  c  70  |  6.  when 
in  force,  or  Oeneral  Ck>rporation  Law 
148,  but  only  upon  the  offloera  named 
in  Rev.  Code  §  14,  so  that  the  writ 
waa  Improperly  executed  where  serv- 
ice was  made  upon  a  director  of  the 
corporation,  the  preatdent,  etc.,  being 
without  the  state.  Fowler  v.  Dick- 
son. 24  Del.  113,  74  A  601  (holding 
also  that  Rev.  (Jode  [1868,  amended 
to  18933  PP  668.  669  C  70  SI  lS-17, 
requiring  service  of  process  upon  the 
corporate  officers  named  In  proceed- 
ings to  attach  corporate  stock,  being 
a  special  act  relating  to  a  particular 
proceeding,  was  not  repealed  or  af- 
fected by  the  provisions  of  the  Gen- 
eral Corporation  Law  relating  to 
service  of  legal  process  generally), 

[b]  Statute  sppUcabte  to  douaatlo 
oorpoxattona  onv. — The  last  cilauae 
of  Code  Civ.  Proc.  j  649  suhd  3,  pro- 
viding that  a  levy  under  an  attach- 
ment, when  the  property  consists  of 
a  right  or  share  In  the  stock  of  an 
association  or  corporation,  must  be 
nuide  by  leaving  a  certified  copy  of 
the  warrant,  and  a  notice  showing 
that  the  property  attached,  with  tbe 
president,  or  the  head  of  such  asso- 
ciation or  corporation,  or  the  secre- 
tary, caahter.  or  managing  acent 
thereof,  applies  only  to  domestic  cor- 
porations, Simpson  V.  Jersey  City 
Contracting  Co..  47  App.  Dlv.  17,  61 
NYS  1033,  30  NYCIvProc  161  [aff  165 
N.  Y.  193,  68  NE  896,  31  NYClvProe 
286,  56  LRA  796]. 

[c]  A  anbataatlal  oompIlMUM  with 
the  statute  is  all  that  is  required  In 
making  an  attachment  levy  on  cor- 
porate atock.  Scott  v.  Houpt  75  Ark. 
78,  83  SW  1057. 

[d]  A  sorvioe  of  a  copy  of  tbe 
WTli  only,  without  a  notice  in  writing 
or  a  certificate  specifying  the  shares 
BO  attached,  is  not  a  good  levy.  Claf- 
lln  V.  Bretafslder,  69  Ark.  371,  63  8W 
905. 


For  later  eaaea,  OovalopaMBtB  and  Aanfaa  In  the  law  aea  cumulative  Annotatlona.  aame  title,  mffa  and  note  number. 

Digitized  byLjOOQlC 


§§  435-136] 


ATTACSUENT 


[6C.J.]  231 


an  officer  may  make  a  valid  levy  witliout  taking 
actual  possession  of  or  even  touching  the  goods/' 
it  is  asnally  held  necessary  that  be  should  have  them 
ia  his  view  at  the  time  of  making  the  levy."*  It 
has  also  been  held,  however,  that  a  view  of  the  prop- 
erty is  not  absolutely  necessary  where  the  oflScer 
Essnmes  dominion  over  the  property,  having  it,  at 
the  time,  within  his  power  and  subject  to  immediate 
seizure.*^ 

[i  436]   d.  Mortgaged  or  Pledgvd  Proiwrty— (1) 


Seiznro  upon  Payment  or  Tender  «F  Amoqnt  Dne. 

An  attachment  upon  chattels  mortgaged  or  pledged 
to  a  third  person  may  be  levied  by  seizure  of  the 
entire  property  covered  by  the  mortgage  or  pledge 
upon  payment  or  tender  of  the  amount  dne  the 
mortgagee  or  pledgee,**  or  upon  depositii^  the 
amount  due  with  a  proper  oflBcer  for  him.*"  If  the 
ofileer  levies  an  attachment  upon  the  property  by 
seizing  the  same  and  appoints  a  keeper  without 
complying  with  the  foregoing  requirements,  the  at- 


[«I   irotlM  AallTwtd  »ft«r  nttm. 

notice  delivered  by  the  sheriff  to 
the  eecretary  of  a  corporation  after 
the  order  of  attachment  had  been  re- 
turned and  filed  with  the  clerk  was 
delivered  after  his  power  to  act  iin- 
der  such  order  of  attachment  had 
ceaeed  to  exist,  maklns  the  seizure  of 
shKrefl  In  the  corporation,  under  such 
nttRchment,  void.  I>eutBchman  V. 
Byrne.  64  Ark.  Ill,  40  SW  780. 

[f]  Serrloe  upon  director. — ^Pub, 
St  e  X20  S  13  provided  for  service  of 
write  of  attachment  against  stock- 
holders In  corporations  by  leaving 
cop7  thereof  with  certain  omcers,  not 
mentioning  directors  among  them.  L. 
(1896)  c  9S  i  1,  passed  to  remove 
doubts  In  the  construction  of  the 
former  section,  provided  that  such 
att&chment  might  be  made  by  serv- 
ice of  the  writ  and  returned  upon  a 
director.  Defendant's  share  In  a  cor- 
poration was  attached  In  1894  by 
service  upon  a  director.  It  was  held 
that  the  service  was  sufficient.  Ab- 
bot V.  Kimball.  68  N.  H.  SOS.  88  A 
1«51. 

[g]  BMognltlon  of  de  faoto  oO- 

etc— Under  Rev.  St.  S  2989,  which 
provides  that  corporate  stock  can 
only  be  attached  "by  leaving  an  at- 
teited  copy  of  the  writ  with  'the 
clerk,  treasurer,  or  cashier,' "  of  the 
corporation.  If  there  be  such  an  offl- 
eer,  otherwise  with  any  person  hav- 
ing custody  of  its  hooka  and  papers, 
where  a  secretary  and  treasurer  was 
illegally  elected,  but  had  possession 
of  the  books  and  papers  of  the  cor- 
poratiOTi,  and  was  recognized  as  sec- 
retary and  treasurer  by  it,  he  must 
be  so  regarded  by  others  In  all  col- 
lateral proceedings,  and  a  levy  on 
stock  by  leaving  a  copy  of  the  writ 
with  the  secretary  and  treasurer  do 
Jure  would  not  confer  Jurisdiction 
over  It.  Barthell  v.  Hencke,  99  Wis. 
(SO.  75  NW  962. 

[h]  AttachnMst  of  stock  of  non- 
mldeBt. — Gen.  St.  (1902)  S  833  pro- 
vides that  shares  In  corporate  stock 
may  be  attached  by  leaving  an  at- 
tested copy  of  the  process  and  ac- 
companying affidavit  properly  in- 
dorsed with  defendant,  or  at  hia 
usual  abode.  If  within  the  state,  and 
with  the  secretary  or  cashier  of  the 
corfioratlon,  and  when  the  officer  with 
t  writ  of  attachment  applies  to  the 
secretary,  the  secretary  shall  furnish 
him  with  a  certificate  showing  the 
number  of  shares  held  by  defendant. 
It  was  held.  In  view  of  the  history  of 
the  statute  as  shown  by  Rev.  St. 
(1808)  tit  «  o  1:  Rev.  St  (1821)  tit  2 
I  12,  and  Revision  (1784)  p  4,  that 
ft  nonresident's  stock  In  a  Connecti- 
cut corporation  may  be  attached  in 
his  absence  from  the  state  by  leaving 
a  copy  of  the  process  and  complaint 
duly  attested  with  the  secretary, 
cashier,  etc.,  of  the  corporation,  such 
service  taking  the  place  of  actual 
seizure  of  tangible  property.  Barber 
V.  Morgan,  84  Conn.  618,  80  A  791. 
AiinCasl912T>  951  (holding  also  that 
Gen.  St.  [1902]  9  S28,  providing  that 
when  a  nonresident's  estate  is  at- 
tached a  copy  of  the  process  and  com- 
plaint with  a  return  describing  the 
estate  attached  shall  be  left  with  the 
agent  of  defendant,  within  the  state, 
or,  tf  none,  with  the  person  in  charge 
of  the  estate  attached,  is  ooly  ap- 
plicable where  there  Is  a  direct  levy 
apon  property,  and  does  not  apply , 


where  there  is  only  constructive 
seizure,  as  In  case  of  the  attachment 
of  stock). 

78.    See  supra  i  430. 

80.  Ala. — ^Abrams  v.  Johnson,  €6 
Ala.  466. 

111. — Culver  V.  Rumsey,  6  111.  A. 
698. 

Kan. — ^Parish  v.  Van  Arsdale-Os- 
borne  Brokerage  Co.,  92  Kan.  286,  288, 
HO  P  835  relt  Cycl. 

Me.— Nichols  t.  Pattm.  18  BCe.  SSI. 
36  AmD  713. 

Mass. — Train  v.  Wellington,  12 
Mass.  495. 

Minn.— Caldwell  v.  Sibley,  8  Minn. 
406. 

Mo. — milott  T.  Bowman.  17  Mo.  A. 

693. 

N.  T. — Rodgers  v.  Bonner,  46  N.  T. 
379. 

Tenn. — Connell  v.  Scott,  6  Baxt. 
695. 

Va.— Dorrler  v.  Masters,  8S  Va.  469, 

2  SE  927. 

W.  Va. — ^Poling  V.  Flanagan,  41  W, 
Va.  191,  23  SE  ?8S. 

81.  Fullam  v.  Steams,  80  Vt.  443; 
Putnam  v.  CTark,  17  Vt.  82. 

ral  Zlliurtratlon.— Where  the  sher- 
iff directs  the  master  of  a  vessel  to 
deliver  certain  goods  on  board  which 
were  designated  In  a  warrant  of  at- 
tachment In  his  possession  and  the 
master  receipts  for  the  goods,  there 
Is  a  sufficient  levy,  although  the  sher- 
iff does  not  see  the  goods  until  the 
arrival  of  the  vessel  at  her  destina- 
tion. Taacks  V.  Schmidt,  18  AhbPr 
(N.  T.)  807. 

89.  Ariz. — Mooney  Broadway.  2 
Ariz.  107.  11  P  114, 

Cal. — Sousa  v.  Lucas,  166  Cal.  460, 
106  P  413  [afC  (A.)  100  P  115];  Irwin 
v.  McDowell,  91  Cal.  119,  27  P  «01; 
Berson  v.  Nunan,  63  Cal,  550. 

Iowa. — Webster  City  Grocery  Co.  v, 
Losey,  108  Iowa  687,  78  TfW  75; 
Oelershofer  v.  Nupuf,  106  Iowa  374, 
76  NW  745;  Wlllson  v.  Pelthouse.  90 
Iowa  315,  67  NW  878;  Blotcky  v. 
O'Neill.  83  Iowa  574.  49  NW  1029. 

Me, — Barrows  v.  Turner,  60  Me. 
127;  Deerlng  v.  Lord.  45  Me,  293; 
Foster  v.  Perkins,  42  Me.  168;  Smith 
v.  Smith,  24  Me.  855;  Barker  v.  Chase, 
24  Me.  230;  Wolfe  v.  Dorr,  24  Me. 
104;  Paul  V.  Hayford,  22  Me.  234, 

Mass. — Gouldlng  V.  Hair,  133  Mass. 
78;  Blcknell  v.  Cleverly,  126  Mass. 
164;  Porter  v.  Warren,  119  Mass.  635; 
Hooton  v.  Gamage,  11  Allen  854; 
Pomeroy  v.  Smith,  17  Pick.  85, 

Mont, — Rocheleau  v.  Boyle.  12 
Mont.  690,  31  P  633. 

N.  H.— Briegs  v.  Walker,  21  N.  H. 
72. 

Okl. — Greenville  Nat.  Bank  v.  Bv- 
ans-Snyder-Buel  Co.,  9  Okl.  353,  60  P 
249. 

S.  D. — Deerlng  v.  Warren,  1  S.  D. 
36,  44  ;NW  1068. 

Tenn. — Memphis  First  Nat.  Bask  v. 
Pettit,  9  Helsk.  447. 

Tex.— Rtlles  v.  Hill.  62  Tex.  429. 

Vt. — Heffiin  v.  Bell.  30  Vt.  134. 

[aj  I^iconvenlence  of  Mating  ten- 
der  no  ezons*>— Mere  inconvenience 
in  making  a  tender  required  by  stat- 
ute before  mortgaged  property  can  be 
attached  will  not  authorize  a  disre- 
gard of  the  statutory  provision.  Fos- 
ter V.  Perkins,  42  Me.  168. 

[b}  Tender  must  bs  of  a  dsllnlts 
sum  and  money  tamed  Into  oonrt. — 
By  Vt.  L.  <1864)  p  15,  It  was  pro- 
vided that  If  personal  property  was 


purchased  with  an  agreement  that  It 
should  belong  to  the  vendor  till  the 
price  was  paid,  a  creditor  of  the 
vendee  who  attached  the  property 
must  tender  to  the  vendor  the  amount 
of  his  claim  within  ten  days  after 
the  attachment,  and  a  mere  state- 
ment by  the  attaching  creditor  that 
he  was  ready  to  pay  the  claim,  and 
had  the  money  with  him 'With  which 
to  pay,  was  Insumcient,  as  the  tender 
should  have  been  of  a  definite  sum 
and  the  money  turned  Into  court. 
Ilffflin  V.  Bell.  30  Vt.  134. 

['■]  Tender  after  levy  insnfllolent. 
— In  Towa  a  tender  to  the  mortgagee 
of  the  amount  due  upon  a  Chattel 
mortgage,  or  the  deposit  of  such  sum 
with  the  clerk  of  the  district  court 
by  an  attachment  creditor  after  the 
levy  of  his  attachment  upon  the 
mortgaged  chattels,  will  not  make 
such  levy  valid,  Blotcky  v.  O'Neill, 
83  Iowa  674,  49  NW  1029. 

[d]  Bffeot  of  ssslgsment  to,  or 
pnrohase  by,  attaching  creditor  of 
chattel  mortgage^Where  an  attach- 
ing creditor  purchases  a  prior  chat- 
tel mortgage  and  has  the  same  as- 
signed to  him,  this  Is  not  a  pay- 
ment of  the  mortgage  within  the  pro- 
vision of  the  Iowa  statute  providing 
that  attaching  creditors  may  take 
possession  of  mortgaged  chattels 
upon  paying  the  mortgage  debt.  Web- 
ster City  Grocery  Co.  v.  Losey,  108 
Iowa  68?.  78  NW  76. 

[e]  Tender  unscMaarr  whers  as- 
■IgBM  has  no  Istsrsat  In  the  mort- 
gaged—No tender  to  an  assignee  of  a 
mortgage  or  demand  on  him  for  an 
account  of  the  amount  due  on  the 
mortgage  la  necessary  by  plaintiff 
claiming  the  right  of  redemption  un- 
der an  attachment  of  the  equity  when 
such  assignee  had  no  interest  in  the 
mortgage  at  the  time  of  the  attach- 
ment. Millett  V.  Blake,  81  Me.  631, 
18  A  293.  10  AmSR  275. 

[f]  An  aoootiat  In  reference  to  th* 
mortgags  debt  called  for,  under  N,  H. 
Rev.  St.  c  184,  by  the  attaching  cred- 
itor Is  sufficient  to  satisfy  the  requi- 
sitions of  the  statute  if  it  be  made 
up  with  reasonable  accuracy  so  as 
to  contain  enough  In  itself  to  show 
what  errors,  if  any,  have  been  made 
therein.  Belknap  v.  Wendell,  21  N. 
H.  176. 

[g]  Mortgage  on  property  ontsMa 

of  Jiirisdiotron.r— St.  (1893)  9  3280, 
which  provides  that,  before  property 
covered  by  a  chattel  mortgage  Is  at- 
tached by  a  creditor  of  the  mortga- 
gor, the  officer  shall  pay  off  the 
amount  of  the  mortgage  debt,  does 
not  apply  to  a  mortgage  executed  In 
the  Indian  Territory  on  property  lo- 
cated therein  and  subsequently 
brought  Into  this  territory.  Green- 
ville Nat  Bank  v.  Bvans-Snyder- 
Buel  Co.,  9  Okl.  863.  60  P  249. 

83.  See  Irwin  v.  McDowell.  91  Cal. 
119,  27  P  601;  Blotcky  v.  O'Neill,  83 
Iowa  547,  49  NW  1029;  Deerlng  v. 
Warren,  1  S.  D.  35,  44  NW  1068. 

[a]  Deposit  with  clerk  of  the  dls- 
trlot  court  of  the  county  from  which 
the  attachment  Issued  see  Blotcky  v. 
O'Neill,  83  Iowa  574,  49  NW  1029, 

[b]  Deposit  with  oountT  olsrk  or 
treasnrer  see  Irwin  v.  McDowell.  91 
Cal.  119,  27  P  601:  Berson  v.  Nunan, 
63  Cal.  650;  Deerlng  v.  Warren,  1  S. 
D.  35,  44  NW  1068, 

fe]  iro  application  when  mortga- 
ges aad  attaehlng  cradltor  ars  on* 
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taehment  is  unlawfal  as  ags^at  the  m<»tgttgee,"^ 
and  it  hftfl  been  held  that  ne  will  be  liaUe  to  the 
mortgagee  as  for  a  conversion,  although  he  does  not 
move  or  otherwise  disturb  the  property.'* 

437]  (2)  Levy  Subject  to  Mortgage  or  Pled,gfl. 
Mortgaged  chattels  may  be  alao  .attached  by  levying 
on  the  right  or  equity  of  redemption,  gnbjeet  to  the 
rights  of  the  holder  of  the  mortgage;^"  and  it  has 
been  held  that  where  the  officer  levies  an  attach- 
ment upon  certain  goods  subjeot  to  a  mortgage  and 
takes  possession  of  the  same  as  against  all  persons 
except  the  mortgagee,  and  defendant  in  the  attach- 
ment is  wholly  divested  of  his  possession  of  the 
goods,  such  levy  is  sufficient  as  to  defendant,  whether 
or  not  it  be  sufficient  as  to  some  third  person  claim- 
ing some  interest  in  the  goods,  and  he  may  not  be 
wholly  and  entirely  divested  of  the  possession." 

A  levy  on  a  pledged  note  has  been  held  sufficient 
where  notice  was  served  on  the  pledgee  and  the  note 
was  permitted  to  remain  in  his  hands. 


mnA  th»  uam*. — 8.  D.  Comp.  L.  H 
4388,  ^89,  requiring  that  before  mort- 
gaged personal  property  can  be  taken 
nnoer  attachment  the  officer  bo  taking 
mnat  pay  or  tender  to  the  mortRagee 
the  amount  of  hiB  debt  and  Interest, 
or  deposit  the  same  with  the  county 
treasurer,  have  no  application  where 
the  mortgagee  and  the  attaching 
creditor  are  one  and  the  same  per- 
son. Deering  v.  Warren,  1  8.  D.  ftS, 
44  NW  1068. 

84.  8ousa  v.  Lucas,  156  Cal.  460, 
106  P  418  [afC  (A.)  100  P  115];  Pome- 
roy  V.  Smith,  17  Pick.  (Mass.)  86. 

[a]  1I»  not  take  goods  from  poa- 
■SBSion  of  mortgagee's  bsUee. — An 
officer  has  no  right  by  virtue  of  a 
writ  .agalDSt  the  mortgagee  to  at- 
tach and  take  goods  from  the  pos- 
sesBlon  of  a  bailee  of  the  mortgagee 
without  paying  or  tendering  the 
amount  due  upon  the  mortgage.  Bar- 
ker V.  Chase,  24  Me.  230. 

[b]  Atta<dinwnt  In  oommon  form 
roldsble  at  eleetlon  of  mortgage** — 
An  attachment  of  goods  subject  to  a 
mortgage  as  the  property  of  the 
m<H-tgagor  Is  not  void.  It  fs  at  most 
merely  voidable  at  the  election  of  the 
mortBEigee.  He  may  or  may  not  In- 
sist on  his  rights  as  mortgagee  and 
thus  avoid  the  attachment.  Scott  v, 
Whittemore,  27  N.  H.  S0»  [foil  Oem- 
ent  V.  LltUe.  42  N.  H.  681;  HQl  T. 
Wigfln,  «]  N.  H.  292]. 

[oj  lUcM  of  oflUm  to  UBdlatnAsd 
.  possession  mm  Mralaat  mortcwM  tua- 
tU  «OBWl«Uon  of  iBTeatorr.— In  Mich- 
igan the  contention  that  a  sheriff 
who  attaches  chattel  mortgaged  prop- 
erty cannot  be  disturbed  in  his  pos- 
session by  the  mortgagee  until  an 
inventory  Is  completed,  after  which 
he  has  the  right  to  flx  the  character 
of  his  levy,  and  whether  In  opposition 
or  subject  to  the  mortgage  has  been 
settled  in  the  negative.  Rosenfleld  v. 
Case.  87  Mich.  29S.  49  NW  «30  [foil 
Merrill  v.  Denton.  7S  Mich.  «28,  41 
NW  823], 

[d]  Waiver  of  paymsnt  by  moirt- 
gagee.^No  one  except  the  mortgagee 
can  insist  that  the  attaching  creditor 
pay  bis  mortgage  or  deposit  with  the 
clerk  a  sufficient  sum  to  do  so  as  pro- 
vided by  statute,  and  the  mortgagee 
may  waive  his  rlirhts  under  such 
statute.  Meeker  v.  Wilson,  16  P.  Cas. 
No.  9.392,  1  Gall,  419;  Willson  v. 
Felthouse,  90  Iowa  315,  G7  NW  878. 

86.  Sousa  V.  Lucas,  166  Cal.  460, 
105  P  418  taff  <A.)  100  P  US]:  Jr- 
wln  T.  McDowell,  91  Cal.  119.  ZT  P 
601;  Rocheleau  v.  Boyle.  12  Mont, 
fi90,  21  P  683. 

as.  Arls. — Mooney  v.  Broadway,  t 
ArU.  107,  11  P  114. 

Kan. — Myers  v.  Cole,  32  Kan.  138, 
4  P  169. 

Mass. — Ooulding  v.  Hair,  133  Mass. 
78. 


Mich.— Hyde  v.  Shank.  77  Mich.  617. 
43  NW  890!  Merrill  v.  Denton,  73 
Mich.  628.  41  NW  823;  Wallen  V. 
Rossman,  46  MIch.  833,  7  NW  901. 

Tex.— mils  V.  Bonner.  80  Tex.  198, 
15  SW  1046,  2e  AmSR  TSl;  Stifea  v. 
HUL  62  Tex.  429.  And  see  Robinson 
v.  Veal,  1  Tex.  A.  Clv.  Cas.  |  211. 

[a]  aSsot  of  watvar  ^  utkTtgaffor 
of  right  of  posMssloSri— The  waiver 
by  a  mortgagor  of  bis  right  to  the 
possession  of  the  property  until  the 
maturity  of  the  mortgage  debt,  and 
his  consent  that  the  mortgagee  may- 
take  Immediate  possession,  cannot  af- 
fect the  rights  of  an  attaching  cred- 
itor who.  It  he  regards  the  mortgage 
as  valid,  should  levy  subject  to  the 
rli^hts  of  the  mortgagee,  and  If  he 
claims  It  to  be  void  as  to  creditors 
and  succeeds  tn  showing  such  fact 
the  agreement  as  to  possession  will 
not  affect  that  question.  Hyde  v. 
Shank,  77  Mich.  617.  43  NW  890. 

[b]  lieTT  on  propsrty  ooaveysd  la 
trust  for  i9«oUlo  pnxposs. — Upon  the 
acceptance  of  a  deed  of  trust  by  a 
creditor  secured  thereby  who  did  not 
participate  In  fraud  In  Its  execution 
it  became  a  valid  lien  upon  the  prop- 
erty to  secure  his  claim,  and  the 
trustee  was  entitled  to  the  posses- 
sion; a  subsequent  levy  of  attach- 
ment by  another  creditor,  made  by 
set  sure  instead  of  by  notice  as  pro- 
vided by  law,  was  void  and  created  no 
lien.  Sutton  v.  Simon,  91  Tex.  638, 
46  SW  669. 

[  c  1  Ohaiiffe  of  levy—An  offloer 
who  levies  subject  to  a  mortgage  can 
afterward  change  the  levy,  and  the 
indorsement  on  his  writ  Is  the  evi- 
dence of  hie  final  action.  Wallen  V. 
Rossman,  46  MIcb.  338,  7  NW  901. 

87.  Myers  v.  Cole,  82  Kan.  138,  4 
P  169. 

ea.  Hardon  v.  Dixon,  91  App.  Div. 
109.  86  NY8  346  (holding  that  It  Is 
Immaterial  that  the  levy  Is  stated  to 
be  made  on  the  note  rather  than  on 
the  pledgor's  interest  therein). 

B9,  In  oosneotloa  withi  Levy  on 
property  not  capable  of  manual  seiz- 
ure see  supra  t  432.  Second  levy 
under  same  writ  sea  Infra  S  46S. 

90.  Hayward  v.  Hartshorn.  3  N. 
H.  198. 

[aj    ninstration^TTnder  Act  Febr. 

9,  1791,  S  8,  which  provides  that  In 
case  defendant  at  the  service  of  the 
writ  be  not  an  Inhabitant  or  resident, 
and  the  writ  be  not  served  on  him  In 
person,  but  his  goods  are  attached 
then  and  an  attested  copy  of  the 
writ  and  a  particular  description  of 
the  lands  or  goods  attached  thereby 
shall  be  given  to  defendant  or  left  at 
his  last  usual  place  of  abode,  no  no- 
tices short  of  that  prescribed  by  the 
statute  is  sufficient  and  hence  a  plea 
alleging  merely  that  defendant  had 
notice  of  the   suit,  but  faUinff  to 


[i  438]  e.  Service  ef  Writ  or  Warrant."*  When 
the  statute  requires  a  writ  or  warrant  to  be  served 
on  defendant,  service  must  be  made  in  the  mode  pre- 
sccribed  by  statute;'"  but  a  substituted  service  ia 
void  if  the  officer 's  return  does  not  show  that  dili- 
gent search  was  made  for  defendant  during  the 
whole  time  within  which  personal  service  might  law- 
fully be  made.'*  A  provision  that  the  officer  levy* 
ing  upon  personal  property  capable  of  manual  de- 
livery shall  deliver  without  delay  to  the  person  from 
whose  possession  the  property  is  taken,  if  any,  & 
copy  of  the  warrant  and  of  the  affidavits  upon  which 
it  was  granted  has  been  held  to  be  merely  direo- 
tonr."  A  defendant  who  absconds  the  eovnt; 
and  state  thereby  waives  service  of  a  eopy  d  the 
writ." 

E$  439]   8.  Levy  on  Kealty     «.  In  General  To 

constitute  a  valid  levy  upon  land,  the  officer  mtut 
do  some  act  whii^  shows  that  he  has  seized  the 
property  and  exercised  dominion  over  it,  and  wUeh 

charge  that  an  attested  copy  of  the 
writ  was  served  on  him  in  tht  man- 
ner prescribed.  Is  insufficient.  Hay- 
ward  v.  Hartshorn,  8  N.  H.  198. 

<  ""T***  »  ^"**  <«  •wend 

dsfsBOa&ta  when  property  fs  attached 
a  copy  must  be  left  with  each.  SmOIe 
Runnels,  1  Vt.  148  [appr  Hill  V. 
Warren,  64  Vt.  78], 
^  tc]  ■wTioe  en  BonnBldMita^tTii- 
der  Rev.  L.  g  881.  providing  that 
when  the  goods  of  a  nonresident  are 
attached  a  copy  of  the  attachment 
and  a  list  of  the  articles  attached 
shall  be  left  with  his  known  agent 
and,  for  want  thereof,  at  the  place 
where  the  goods  are  attached.  If  two 
or  more  nonresidents  are  sued,  such 
copy  must  be  left  by  the  officer  for 
each_^  defendant.    Httl  v.  Warren,  54 

fd]    A  oopT  of  an  afidavH  aa- 

nexsd  to  »  wnt  of  attachment  is  not 
required  to  be  ser\-ed  with  the  writ 
Cicero  v.  Bates,  1  Mich.  N.  P.  26 
_  [e]  triider  »  vtatnto  OxtBr  Ot 
time  of  servlos  of  a  writ  of  altaeh- 
ment  by  a  constable  as  at  least  six 
days  before  the  return  thereof,  and 
providing  for  substituted  service  In 
case  defendant  cannot  be  found  In  the 
county,  a  substituted  service  nude 
on  the  last  day  on  which  the  princi- 
pal defendant  could  have  been  served 
is  good.  Matthews  v.  Forslnn^  113 
MiA.  41«.  71  NW  864.  '^™"""' 

tf]  VmsIb^  of  BsrvlM^-Orata 
severed  from  the  ground  and  there- 
fore capable  of  manual  delivery  maj" 
be  attached  without  8er\'Ice  of  certi- 
fied warrants  of  attachment.  Joller 
V.  Dunlop,  34  3.  D.  213.  14T  NW  98D. 

[gl  Service  on  defesdant^  book- 
keeper.— Under  Comp.  t,.  I  10.761, 
service  of  an  attachment  writ  on 
the  bookkeeper  of  an  owner  of  forest 
products  Is  Invftlld  where  service 
could  have  been  had  on  the  owner  be- 
fore the  return  day.  Brown  v.  Brawn, 
(Mich.)  134  NW  1121. 
,[h]  naos  of  ssrvlDe*— A  service 
of  a  writ  of  attachment  made  In  the 
county  of  the  residence  of  defendant 
is  sufficient.  De  Carle  v.  Uarfcai  171 
Mich.  167.  187  NW  94.  ^ 

91.  Farr  v.  Kilgour,  117  Kleh.  t27. 
75  NW  467  Ifoll  Brown  V.  Wllltama 
39  Mich.  756^. 

ea.  In  re  Schow,  213  Fed.  E14; 
Adams  T.  Speelman,  10  NTS  8S4  [aC 
124  N.  Y.  666  mem,  27  KB  864  mem]. 

93.  Thomas  V.  Richards,  C9  Wla 
671.  36  NW  42. 

[a]  Oopr  of  vrcNMM  of  mooam- 
paaytw  decitar«tMii  aad  of  otteedi 
xvtum  uerstA  describing  property  at< 
tached  must  be  left  with  the  person 
whose  estate  Is  attached,  or  at  his 
place  of  abode,  under  the  Connecticut 
statute.    Tn  re  Schow,  213  Fed  614. 

94.  Blcht  to  levy  on  veal  property 
see  supra  SS  364-371. 


For  later  oases,  devetopmanta  and  ohanfss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  Boffiflient  to  pat  tiie  owmr  or  his  tea&at  upon  no- 
tj«e;*"  bnt  owing  to  the  difflenity  of  making'  a  seiz- 
nre  of  lan^  the  law  has  invented  the  flotlon  of  eoo- 
stmetiTe  aeixure,  wbioh  may  be  aeeomplisfaed  in 
Tariotu  ways  under  the  statutes  of  the  different 
states."  The  tenant  is  not  thereby  dispossessed)*' 
and,  in  the  absence  of  statute  requiring  it,  it  is  not 
necessary  that  the  i^eer  in  levying  upon  land  should 
take  possession  of  the  same,"^  enter  upon  it,**  or 
even,  it  has  been  held,  have  the  same  in  his  view.^ 

An  attaehmont  of  all  the  tigbt^  tilie,  and  interest 
which  the  debtor  has  in  lands  is  a  good  attaehmcnt 
of  the  land  itself.' 

[)  440]  1).  Farticiaar  Beaninntento— (1)  Decla- 

95.  6ak«r  t.  Aultman,  107  Ga.  SS9, 
SI  SE  42S,  73  AinSR  132;  New  Eng- 
land Mortg.  Security  Co.  V.  Watson, 
9i  Oa.  733,  27  SB  160:  Smith  v. 
Brovn.  96  Ga.  274,  23  84»;  Groov- 
er V.  Melton.  8  Ga.  A.  269,  68  SE  488: 
RodEers  v.  Bonner,  G5  Barb.  9  [aS 
*5  N,  T.  S79Tj  Learned  v.  Vanden- 
burgh.  t  HowPr  <N.  Y.l  77. 

[a]  Iftre  fl>l>iiiilMwll<iii  In  tbM 
■nfl  o(  the  oSmt  Is  not  enough  un- 
less evidanced  by  some  unamulvocal 
kct  clearly  Indicating  his  Intention 
of  appropriating  or  singling  out  cer- 
tain real  estate  for  the  satisfaction  of 
(he  debL  Schoonover  v.  Osborne,  111 
Iowa  140.  82  NW  605.  82  AmSR  496. 

[b]  Bom*  OTwrt  act  of  ooastno- 
ttrt  Mlsnr*  by  the  levying  officer  ts 
esKntlal  to  the  validity  of  a  lOvy  of 
an  attachment  on  real  estate.  Groov- 
er V.  Melton,  2  Ga.  A.  269.  58  SE  488. 

[c]  lUoord  In  Moorder's  ofioe  of 
M  effeet. — ^Where  It  did  not  appear 
by  the  return  that  any  seizure  of  the 
lands  in  question  was  made,  or  that 
any  change  of  possession,  real  or 
symbolical,  was  attempted.  It  was 
held  that  the  record  of  the  attach- 
ment In  the  office  of  the  recorder  of 
mortgages  bad  no  legal  effect.  Stock- 
Ion  V.  Downey.  6  La.  Ann.  S81. 

[d]  The  jnece  fact  tlurt  as,  oOew 
MU  m  entry  of  Uivj  on  an  attach- 
ment, and  did  nothing  else.  Is  not  suf- 
flclent  to  constitute  a  valid  levy  on  a 
tract  of  land,  although  It  la  vacant 
and  unoccupied,  and  thus  give  to  a 
nonrerident  owner  the  necessary  no- 
tice of  the  proceeding.  Baker  v. 
Aultman.  107  Oa.  S89,  83  SB  418,  78 
AmSR  132,  ^  ^. 

96.  Smith  V.  Brown,  98  Ga.  J74, 
II  SE  849. 

matntorr  provisions  as  to  nwnner 
oflsrVT  see  Infra  1)  440-44&. 

[al  Xn  the  absanoe  of  n  provision 
(or  rendarlnff  oonstmotlve  seimrs  of 
lasd  oonvlAts  by  entry  upon  a  doclc- 
et  kept  for  public  Inspection  the  offi- 
cer must  either  actually  enter  upon 
and  take  physical  possession  of  the 
lands,  or  at  least  give  defendant  or 
ixrson  In  possession  actual  written 
notice.  In  order  to  render  the  levy 
such  notice  of  depending  attachment 
proceedings  as  will  render  a  Judg- 
ment therein  binding  upon  defendant. 
Smith  T.  Brown,  96  Ga.  274,  28  SE 

97.  Schoonover  v.  Osborne,  111 
Iowa  14e,  88  KW  605,  82  AmSR  496; 
Perrtn  v.  Leverett,  13  Mass.  128; 
Watson  T.  Todd,  S  Mass.  271;  Smith 
V.  ColUns,  41  aClch.  173.  2  NW  177. 

>o  lOgh*  t0  possssaton  aevvired  br 
■ttnTlMTirrt  or  sttaclilng  of- 

Sen  see  \n1^  I  698. 

[a]  lUmossesslott  nnantiutrlssd  In 
absMos  of  saprsss  directions. — ^The 
statute  authorising  attachment  and 
nle  of  land  of  nonresident  and  ab- 
>Ant  debtors  for  debt  by  order  of  the 
chancellor  does  not  authorise  the  of- 
Qcer  levying  the  same,  unless  he  ts  so 
expressly  directed,  to  turn  out  de- 
fendant ox*  tllB  tenant  from  the  pos- 
session, nor  is  such  delivery  of  pos- 
fwssion  necessary  to  give  sfBcaey  to 
the  levy  of  the  writ.  Wood  ▼.  Weir, 
i  B.  Hon.  (Ky.)  V44. 


ration  on  Premises  in  Presence  of  Witnesses.*  In 

some  states  the  levy  may  be  made  by  the  officer 
going  to  the  house  and  lands  of  defendant,  or  to 
the  person  or  house  of  the  person  in  whose  custody 
and  possession  defendant's  property  or  estate  may 
be,  uid  then  and  there  declaring  in  the  presence  of 
credible  witnesses  that  he  attaches  the  lands  and 
tenements  (>f  sneh  defendant  at  the  snit  of  plain- 
tiff.* 

[i  4C]  (8)  Indorsement  on  Writ  In  some  jn- 
risdictions  a  levy  on  real  property  may,  by  statute, 
be  made  by  an  indorsement  of  such  levy  on  the 
writj*  or,  as  it  is  worded  in  some  reported  cases,  by 
an  indorsement  on  the  offleei's  return  npon  the 


[b1  Ssisnrs  not  Tltlated  by  peis 
mittta/t  widow  of  dsoeased  to  remain 
on  IHropsrty^A  seizure  of  property 
of  a  deceased  husband  by  the  shertfl^ 
made  by  bis  going  upon  the  property, 
giving  notice  of  the  seizure  to  all  the 
occupants,  and  appointing  one  of  the 
tenants  as  keeper.  Is  opt  vitiated  by 
the  fact  that  he  has^Mnhitled  th* 
widow  to  remain  on  .uae  premises. 
Paul  T.  Hoss,  28  Xa.  Anh.  862. 

98.  U.  S. — Steam  Stone-Cuttar  Co. 
V.  Sears,  ft  Fed.  8,  20  Blatchf.  IS 
(construing  Vermont  statute). 

Ky.— Wobd  V.  Weir.  6  B.  Mon. 
544. 

La. — Budd  V.  Stlnson,  20  La.  Ann. 
678:  Boyle  v.  Ferry,  12  La.  Ann.  42S. 

Mass. — Ashmun  v.  WUllamm  S 
Pick.  402. 

Mlas. — Saunders  v.  Columbus  L., 
etc.,  Ins.  Co.,  43  Miss.  683. 

N.  T. — Burkhardt  v.  McClellan.  1 
Abb.  l>ec.  368,  16  AbbPr  243  note. 
Tenn. — Burr  v.  Graves,  4  Lea  652. 
Tex.— Miller  v.  Sims,   8  Tex.  A. 
Civ.  Cas.  i  66. 

[a]  Itvrj  not  prevented  fey  niUi- 
taxj  ooonpatlon  of  property^— where 
real  property  was  aeizea  under  a  writ 
of  attachment  In  the  mode  required 
by  the  Louisiana  act  of  1S67,  and  It 
was  occupied  by  military  forces,  this 
would  not  Interfere  with  the  seizure, 
for  in  such  case  actual  possession  by 
the  sherlflT  was  not  necessary.  Budd 
V.  Stlnson,  20  La.  Ann.  673. 

as.  Conn. — ^Wales    v.    Clark,  48 
Conn.  188. 
Me.— Crosby  v.  Allyn.  S  Me.  463. 
Btess.— Taylor  v.  Hlxter,  11  Pick. 
841:  Perrin  v.  Leverett,  13  Mass.  128. 

Mich. — Campau  v.  Barnard,  26 
Mich.  381. 

Mlas. — Saunders  v.  ColumHUS  L., 
etc,  Ins.  Co..  43  Miss.  583. 

K.  H.— Kittredge  v.  Bellows.  T  N. 
H.  399. 

N.  T, — Rodgers  v.  Bonner,  45  N. 
Y.  379;  Learned  v.  Vandenburgh,  7 
HowPr  879. 

Tenn. — Bur  v.  Graves,  4  Lea  652. 
Tex. — Riordan  v.  Brit  ton,  69  Tex. 
198,  7  SW  60,  6  AmSR  37;  Sanger  v. 
Trammell,  66  Tex.  361,  I  SW  378; 
MlUer  V.  Sims,  3  Tex.  A.  CW.  Cas;  S 
66. 

Va. — Robertson  v.  Hoge,  83  Va.  124, 
1  SB  667. 

[a]  Xntry  presnmsd  where  neoes- 
sary. — ^Where  an  officer  returns  that 
he  attached  certain  lands.  If  it  be 
necessary  for  him  to  enter  upon  the 
land  such  act  will  be  presumed  to 
have  been  dona.  Crosby  v,  Allyn,  6 
Me.  463. 

1.  Iowa. — Shoonover  v.  Osborne, 
111  Iowa  140,  82  NW  505,  82  AmSR 
496:  McDonald  v.  Moore.  65  Iowa  I?!, 
31  KW  604:  Nockles  v.  Bggspleler.  47 
Iowa  400. 

Massr— Taylor  v.  Mlxter,  11  Pick. 
341. 

Mich. — Campau  v.  Barnard,  tS 
Mich.  381. 

N.  Y.— Rodgers  v.  Bonner.  45  N.  T. 
379;  Learned  v.  Vandenburgh,  7 
HowPr  379.  „  _ 

Tex. — Riordan  v.  Britton,  89  Tex. 
198,  7  SW  50.  6  AmSR  87;  Hancock  v. 
i(«li<l«r«UH  IS  479. 


Va. — Kobcrtaon  v.  Hors,  88  Va.  124, 

1  SE  667,  ,  , 

Va    191.  23  SETMS.        it  ^.mj..  ImJ 

32  A. 1001.  '  •-  ,,)  ' 

"It  is  the  settled  law  of  this  sW* 
that  an  attachment  of  aU  th«  rieht 
title  and  Interest  which  th«.i4«U9r 
has  in  lands  Is  a  good.atital^mMtiOC 
the  land  itself;' and  it  was  isna  .la 
Robertn  V.  Bourne,  23  He.  165,  89 
AmP  614,  and  Veazle  v.  Parker.  28 
Ue.  170,  that  such  an  attachment  Is 
errectual  as  against  a  prior  unre- 
corded deed,  In  Woodward  v.  Sart- 
well,  129  Mass.  210.  It  waa  held,  after 
m.Tturf  cnn  side  rat  ion.  th.it  the  seizure 
aiid  Kale  on  ox  ecu  t  ion  bv  the  ofHcsr 
of  all  the  debtor's  rfuht,  tide  and 
interest  in  hind,  rasfed  to  the  cred- 
itor a  good  title  to  thfi  land  as 
acaliiPt  a  prior  unrr-oonl.d  nf 
the  debtor.  This  case  waa  ciicd  wlih 
express  approval  In  Millet  v.  Blake, 
81  Me.  661.  18  A  293,  10  AmSR  276.*' 
Parker  v.  Prescott,  87  Me.  444,  445,  88 
A  1001. 

S.  Veoessltr  of  openness  and  B»- 
toristy  of  levy  genstmlly  see  supra  I 

42d. 

4L  People's  Bank  v.  West,  67  Miso. 
729,  7  S  513.  8  LRA  727;  Drysdale  v. 
BIIoxl  Canning  Co.,  67  Miss.  684,  7  S 
641;  Tomllnson  v.  Stiles.  2ft  N.  J.  L. 
426. 

[a]  Xf  there  be  no  psnon  In  pos- 
sesslon  the  officer  must  make  the 
declaration  on  the  premises,  and  If 
there  are  several  distinct  lots  lying 
in  dlflterent  places  he  must  proceed  In 
this  manner  with  respect  to  each  lot, 
but  where  the  several  lots  consti- 
tute one  farm  this  Is  unnecessary. 
Tomlinson  v.  Stiles,  29  N.  J.  L.  486. 

5.  Ala. — Johnson  v,  BnrneU,  18 
Ala.  743. 

Iowa. — Schoonover  v,  Osborne.  108 
Towa  453,  79  NW  263;  Melhop  t. 
Meinhart,  70  Iowa  685.  28  NW  645. 

Me.— Bryant  v.  Knapp,  198  He.  Ill, 
68  A  640. 

Mass. — Taylor  v.  Mlxter,  11  Pick. 
341  Cfell  Ferrln  v.  Leverett,  IS  Mass. 
128]. 

Mo. — Lackey  v.  Selbert,  28  Ho.  86. 

N,  T. — Learned  v.  Vandenburgh,  7 
HowPr  879. 

Tex.— Riordan  v.  Britton,  69  Tex. 
198,  7  SW  60,  5  AmSR  27;  Sanger  v. 
Trammell,  66  Tex.  361,  1  S'W  878; 
Hancock  v.  Henderson,  45  Tex,  479; 
Woldert  v.  Nedderhut  Packing  Pro- 
vision Co.,  18  Tex,  Civ.  A.  602,  46 
SW  378;  Miller  v.  Sims,  3  Tex.  A. 
Civ.  Caa.  !  65, 

Va. — Clrode  v,  Buchanan,  22  Oratt. 
(63  Va.)  205:  Clark  v.  Ward.  12 
Oratt.  (63  Va.)  440, 

[a]  An  attaehnsat  of  zsal  satats 
la  not  mate  by  any  aists  oa  th*  land 
Itself,  but  solely  by  the  officer  writ- 
ing a  return  on  the  writ  that  he  has 
attached  the  real  estate.  Bryant  v. 
Knapp,  103  Me.  189,  68  A  640. 

[hi  Xf  the  land  im  wild,  nnonltl- 
vatsdf  or  nnoocnpled,  a  return  upon 
the  writ  by  the  proper  officer  that  ho 
has  attached  the  land,  giving  a 
description  thereof  by  numbers, 
m^tes,  and  bounds,  or  otherwise,  wtlj 
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process.* 

[f  442]   (8)  S«nica  of  Writ  on  Defendant  In 

some  jniisclietions  the  statutes  provide  for  aervioe 
of  a  copy  of  the  writ  Upon  defendant  in  the  action 
if  he  ean  be  found  in  the  county  J  and  under  such  a 
statute  it  has  been  held  that  the  attaehment  lien 
does  not  become  valid  until  the  writ  is  pr(^}erly 
served  by  delivering  a  copy  to  defendant  or  the 
equivalent  of  such  serviee.* 

[i  443]  (4)  Bwrice  of  Writ  and  DtMription  on 
O^pant  Some  of  the  statutes  provide  that  a 
copy  of  the  writ,  usually  accompanied  by  a  descrip- 


tion of  the  ptcperty  attoehed  and  a  notice  that  it  ia 
attached,  shall  be  left  with  the  ocenpant  of  the 
property  in  making  a  levy  npou  real  estate,*  snd  i 
failure  to  comply  with  suqh  a  requirement  is  fatal 
to  the  validity  of  the  levy.'"  The  levy  of  an  otda 
of  attachment  on  a  tract  of  land  owned  by  qm 
paxt^  defenduit  by  giving  the  occupant  a  copy  and 
posting  another  does  not  create  a  lien  upon  a  dif- 
ferent tract  of  land  a  consideraUe  distance  avaj 
and  owned  by  another  defendant.^* 

[$  444]  (5)  Posting  Copy  of  Writ  or  OicUr 
open  Property.  It  is  a  common  provision  in  a  noin- 


b*  a  Bufllcl«nt  levr  without  rolngr 
upon  the  land.  People's  Bank  v. 
West.  67  Mlsc  729.  7  8  SIS,  8  LRA 
7»7. 

[c]  Vo  Uen  natU  ladorMmeBt 
uade. — Under  Tex.  Rev.  St  art  2291. 
providing  that.  In  order  to  attach 
real  estate,  It  shall  not  be  necessary 
for  the  ofncer  to  go  upon  the  srround 
"but  It  shall  be  sumclent  for  him  to 
Indorse  such  levy  upon  the  writ,"  It 
has  been  held  that  the  Hen  does  not 
exist  until  such  indorsement  Is  made. 
Sanger  v.  Trammell,  66  Tex.  8S1,  1 
8W  378. 

6.   Brrant  t.  Knapp.  lOS  U«.  1S9, 

68  A  649;  Pond  V.  BaJkin^  B6  Vt.  400: 
Robertson  v.  Hosw.  9t  Ts.  124,  1  SB 
667. 

T.  Thompson  t.  White.  25  Colo. 
226.  54  P  71S:  Great  West  Mln.  Co. 
V.  Woodmaa  Alston  Mln.  Co.,  IS  Colo. 
46,  20  P  771.  13  AmSR  204;  Graham 
V.  Reno,  6  Colo.  A.  SSO,  3S  P  836; 
Grollman  v.  Llpslts,  48  8.  C.  329,  21 
SB  272.  See  also  Stlckley  v.  Wldle, 
123  Iowa  400,  98  NW  IS^ 

[a]  Bewloe  on  the  Ost  iMfore  a 
1«T7  Is  sufllclent.  Kllham  v.  Western 
Bank,  etc.,  Co.,  SO  Colo.  S6$,  70  P 
409. 

[b]  Servloe  to_Budl  Is  not  suffi- 
cient. Smith  T,  Brown,  96  Oa.  274, 
23  8E1  S49. 

[c]  An  oral  notice  by  plalntlfTs 
attorney  to  defendant  In  person  is  not 
sufficient.  Baker  v.  Aultman,  107 
Ga.  S39.  as  SB  423,  73  AmSR  132. 

[d]  men  an  sttaolunent  was  lev- 
led  on  land  wlttaont  aar  notiee  to 
defendant  of  the  levy,  the  Judgment 
against  defendant  and  against  the 
land  was  void.  It  not  appearing  that 
defendant  had  waived  the  notice.  Har- 
ris v.  Kittle,  119  Ga.  29.  45  SE  729. 

B.  Thompson  v.  White,  25  Colo. 
226,  54  P  718. 

ft.  U.  S. — ^Fountain  v.  624  Pieces 
Timber^  140  Fed.  SSI;  Mickey  t.  Strat- 
ton.  17  F.  Cns.  No.  9,SS0,  K  Bawy. 
476: 

Cal.— Johnson  v.  Miner,  144  Cal. 
785,  78  P  240;  Davis  t.  Baker,  72  Cal. 
494,  14  P  102:  Bchwarts  v.  Cowell,  71 
Cal.  S06,  12  P  262;  Sharp  t.  Balrd, 
43  Cal.  577;  Main  v.  Tappener,  43  Cal. 
206. 

Colo. — Thompson  t.  White,  25  Colo. 
226.  54  P  718;  Graham  v.  Reno,  6 
Colo.  A.  330,  88  P  885. 

Conn. — Munger  t.  Doolan,  75  Conn. 
656,  66  A  169. 

Ida.— Williams  v.  Olden.  7  Ida.  116, 
61  P  517,  97  AmSR  250;  Halley  First 
Nat.  Bank  t,  Sonnelitner,  6  Ida.  21, 
61  P  993. 

Kan.^ — Head  v.  Daniels,  38  Kan.  1, 
15  P  911;  Blake  v.  Rider.  36  Ran. 
693,  14  P  280;  Wllklns  v.  Tourtellott. 
26  Kan.  825. 

Ky. — ^Hatcher  v,  Wagner,  126  Ky. 
603,  87  SW  778,  27  KyC  1016;  Thom- 
as V.  Mahone,  9  Bush  111;  Hannlx  v. 
LAcey,  7  KyL  440. 

Me. — Perry  t.  Griefen,  99  Me.  420, 

69  A  601. 

Mo. — ^Walter  v.  Scofleld,  187  Mo. 
537,  67  SW  276  (requirementjurlsdlc- 
tlonal).  See  also  Slllng  v.  Hendrlck- 
son.  193  Mo.  365,  92  SW  106. 

Nebr. — ^Westervelt  v.  Hagge,  61 
Nebr.  647,  85  NW  862. 

Or. — Colfax  Bank  v.  Richardson,  34 
Or.  613.  64  P  359,  75  AmSR  664:  Dick- 
son V.  Buck,  S3  Or.  217,  51  P  727; 


Hall  V.  Stevenson,  19  Or.  IBS.  23  P 

887,  20  AmSR  803. 

Pa. — Vandergrift'a  App.,  83  Pa.  126, 
Wis.— Gallun  v.  Weil,  116  Wis.  236, 

92  NW  1091. 

[a]  Showing  person  served  to 
liave  been  in  possessloil,^ — Where  de- 
fendant is  a  nonresident,  an  entry 
on  the  writ  of  notice  to  the  "tenant 
tn  possession"  will  not  suffice  as  no- 
tice to  defendant  unless  the  return 
connects  the  latter  with  the  land  at- 
tached and  shows  that  he  was,  at  the 
time  of  the  levy,  in  possession  of  the 
land  either  in  person  or  by  tenant. 
New  England  Mortg.  Security  Co.  v. 
Watson.  99  Ga.  7SS,  27  SB  160. 

[b]  Fissiuupttoa  of  d^vsrj  to 
opep  MTtj^— In  support  of  a  writ 


of  attaehment.  where  the  return  re- 
cites that  the  levy  was  made  on  cer> 
tain  lands  liy  delivering  a  true  copy 
of  the  within  order  of  attachment  to 
Bridget  Cook,  she  being  the  wife  of 
James  Cook,  who  was  not  found,  and 
a  white  person  over  the  age  of  six- 
teen years  old,  and  living  on  the 
land  described."  It  will  be  presumed 
that  Bridget  Cook  was  the  occupant 
of  the  land.  Mannix  v,  Liacey,  7  Kyi* 
440. 

[c]  Frssence  of  witnesses.^ — A  levy 
of  attachment  by  leaving  at  the  at- 
tached premises  a  copy  of  the  writ 
with  a  tenant,  and  then  going  half  a 
mile  and  getting  one  appraiser,  and 
then  three  quarters  of  a  mile  to  get 
another,  and  telling  them  that  a  levy 
had  been  mad^  on  the  lands  In  ques- 
tion, and  swearing  them  and  maVlng 
the  appraisement,  is  not  a  valid  levy 
within  Code  9  206,  it  not  appearing 
that  the  levy  itself  was  in  the  pres- 
ence of  any  witness  as  required  by 
the  statute.  Citizens'  State  Bank  v. 
Porter.  4  Nebr.  (UnoII.)  73,  93  NW 
391.  As  to  necessity  of  openness 
and  notoriety  generally  see  supra  i 
425, 

[d]  noperty  oonversd  br  TOld 
tmst  dssd^-Code  Civ.  Proc.  |  642 
subd  1  provides  that  an  attachment 
may  be  levied  on  real  property  stand- 
ing in  the  name  of  a  defendant  by 
fllfng  with  the  recorder  of  the  coun- 
ty a  copy  of  the  writ,  with  a  de- 
scription of  the  property  attached, 
and  a  notice  that  It  is  attached,  and 
by  leaving  a  similar  copy  of  the 
writ,  description,  and  notice  with 
the  occupant  of  the  property.  If  there 
be  one,  otherwise  by  posting  the  same 
In  a  conspicuous  place  thereon.  Subd. 
2  provides  that  real  property  belong- 
ing to  a  defendant,  and  standing  In 
the  name  of  another  person,  must  be 
attached  by  filing  with  the  recorder  a 
copy  of  the  writ,  etc.,  and  by  leaving 
with  the  occupant,  if  any,  or  such 
other  person  or  his  agent,  if  known, 
a  copy  of  the  writ,  and.  If  there  is 
no  occupant,  by  posting  on  the  prop- 
erty. It  was  held  that  where  vacant 
property  sought  to  be  attached  had 
been  conveyed  by  defendant,  who 
was  a  nonresident,  by  a  trust  deed, 
which  was  void  on  Its  face,  an  at- 
tachment was  properly  levied  there- 
on under  subd.  1,  and  It  was  not  nec- 
essary either  to  leave  with  or  mall 
a  copy  of  the  writ  to  the  grantee  in 
the  deed.  Johnson  v.  Miner,  144  Cal. 
785,  78  P  240. 

[el  Where  s  oopy  of  an  order  o^ 
attachment  Is  left  with  tlis  aotnaS 


oeonpaat  of  lands  attached,  having 
possession  of  the  premises,  and  ip- 
parent  authority  over  and  control  of 
the  same,  the  act  will  be  a  coiagll- 
ance  with  the  provisions  of  the  sUl- 
ute,  requiring  that,  "where  the  prop- 
erty attached  Is  real,  the  officer  shall 
leave  with  the  occupant  thereof,  or  If 
there  be  no  occupant,  in  a  cK>nsplcu- 
out  place  thereon,  a  copy  of  the  or- 
der," although  such  occupant  be  not 
the  owner  or  lessee  of  such  prem- 
ises. Weatervelt  v.  Hagge,  61  Nebr. 
647.  666.  86  NW  8G2,  S4  LRA 
333. 

[f]  Ths  description  «f  tks  a»> 
tsehsd  propertr,  while  It  need  not  be 
technically  correct  In  every  imtI, 
must  be  sufficient  to  give  notice  to 
a  reasonably  prudent  man  BJS  to  the 
identity  of  the  property  attached.  It 
must  describe  the  same  sufflclently  to 
Identify  it  so  that  a  purchaser  can 
tell  from  the  notice  Itself  what  prop- 
erty he  Is  buying,  and  parol  evidence 
is  not  admissible  to  belp  out  a  de- 
fective description.  Halley  First 
Nat.  Bank  v.  Sonnelitner,  6  Ida.  11. 
51  F  993 

10.  Schwarts  v,  Cowell,  71  Cal. 
306,  12  P  262;  Watt  v.  Wright.  66  Cal 
202,  6  P  91.  See  also  Mickey  v. 
Stratton,  17  F.  Cas.  No,  9,530.  5  Sawy. 
475. 

[a]  If  defendant  la  personsDr 
served,  service  on  the  occupant  Is 
not  necessary  (1>  In  Missouri  (Wal- 
ter v.  Scofield.  167  Mo.  6S7,  67  SW 
276),  (2)  or  Rhode  Island  (Reming- 
ton v.  Benoit,  19  R.  I.  698,  S6  A  71S). 
(3)  But  In  Idaho  service  upon  the 
owner  Is  not  sufficient  without  serr- 
ice  on  the  occupant,  if  there  Is  one. 
Williams  V.  Olden,  7  Ida.  146.  61  F 
517.  97  AmSR  260. 

[Dl  Defendant  residing-  tn  aaotttf 
eoantj  of  sam*  state. — The  officer 
serving  an  attachment  on  land  being 
required  by  Gen.  L,  e  258  f  10.  to 
leave  a  copy  with  the  person  In  pos- 
session in  case  defendant  has  no 
abode  within  the  precinct  of  the  of- 
ficer, need  not  do  so  where  defend- 
ant is  within  the  state,  under  the  act 
of  May  IS,  1896  (Pub.  U  e  849  I  1), 

groviding  that.  If  attaehment  be  maw 
y  the  proper  officer  of  the  connty  !a 
which  the  land  is  situated,  defend- 
ant, being  or  having  his  abode  In  an- 
other county  than  that  in  which  th« 
attached  land  Is  situate,  may  be  sum- 
moned "by  the  officer  making  such 
attachment."  Remington  v.  Benoit, 
19  R.  I.  698.  36  A  718. 

[c]  Olrotimstaucas  not  amonBttw 
to  valid  levy. — An  entry  by  the  sher- 
iff upon  an  attachment  sued  ont 
agalntit  a  nonresident,  stating  that 
he  had  levied  upon  certain  describe 
land,  and  containing  nothing  else 
except  the  words,  "tenant  In  posses- 
sion notified  this  day  In  writing," 
did  not  constitute  a  valid  levy,  so  as 
to  give  the  court  Jurisdiction  to  en- 
ter a  judgment  thereon  against  de- 
fendant fn  attachment,  the  latter 
never  having  appeared  or  made  de- 
fense to  the  action,  and  it  not  ap- 
pearing that  he  had  been,  either  In 
person  or  by  tenant,  in  possession  of 
the  land.  New  Bnirland  Mortc.  Se- 
rnrtty  Co.  V.  Watson,  99  Oa.  TM.  27 
SE  160. 

11.  Hatcher  v.  Wagner,  ISO  Ky. 
603.  87  SW  778,  27  KyL  1016. 
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ber  of  the  states  that  where  there  is  no  oecnpant  of 
tbe  property  a  copy  of  the  writ,  and  description,  and 
notice  that  the  property  is  attached  shall  be  posted 
in  a  con^icuous  place  on  saeh  property/'  and  a 
failure  to  comply  with  snch  a  requirement  is  fatal 
to  the  validity  of  the  levy.** 

Levy  upon  sereral  lots  or  tracts.  A  levy  upon 
8  lai^  nnmber  of  adjoining  town  lots  is  not  in- 
validated by  a  failure  to  place  a  copy  of  the  writ 
OQ  eaeh  separate  lot,'*  but  posting  a  copy  on  one 


tract  will  not  be  sufficient  as  a  levy  on  another 
separate  and  distinct  tract.'* 

[%  445]  (6)  Filing  and  Becording.  In  some  ju- 
risdictions in  addition  to  some  one  of  the  foregoing 
steps,  and  in  others  in  lieu  thereof,  it  is  provided 
that  the  levying  officer  shall  file  with  some  desig- 
nated officer  a  copy  of  the  writ,  certificate  of  at- 
tachment, or  the  like,  together  with  a  description  of 
the  property  attached  and  a  notice  that  it  is  at- 
taefaed.'*  As  a  general  role  complianee  with  these 


19.  U.  8. — Fountain  v.  634  Pieces 
Timber,  140  Fed.  381;  Mickey  v. 
Stratton,  17  F.  Cas.  No.  9.B80,  E  Sawy. 
47S. 

Cal. — Johnson  v.  Miner,  144  Cal. 
TiS,  78  P  340:  Davla  v.  Baker,  88 
Cal.  10«.  26  P  1108;  Davis  v.  Baker. 
n  Cal.  494.  14  P  103;  SohwarU  v. 
Cowell,  71  Cal.  306,  12  P  252;  Watt 
T.  WriBht,  <6  Cal.  202.  S  P  81:  Sharp 
T.  Baird,  43  Cal.  577:  Main  v.  Tap- 
pener,  43  Cat  20<:  Wheaton  v.  Ne- 
ville 19  Cal.  43;  Rlttor  v.  Scannell, 
U  Cal.         70  AmD  776. 

Ida.— Wlillams  v.  Olden.  7  Ida.  IIS, 
SI  P  S17.  97  AmSR  250;  HaUey  First 
Nat  Bank  v.  Sonn«lltn«r,  6  Ida.  21, 
EI  P  »S3. 

Kan. — Travis  v.  Topeka  Sup- 
ply Co..  42  Kan.  636,  32  P  991;  Head 
V.  Daniels,  38  Kan.  1.  16  P  911. 

He. — Perry  v.  Ortofen.  99  Me.  420, 
E9  A  601. 

Nebr. — Westervelt  v.  Hagrffe,  61 
Nebr.  647,  86  NW  862,  64  L.  R.  A. 
SSS;  Shoemaker  v.  Harvey.  43  Nebr. 
75.  61  NW  109. 

Or. — Colfax  Bank  v.  Richardson,  34 
Or.  618.  G4  P  369,  76  AmSR  064; 
Dickson  V.  Back,  82  Or.  217,  SI  P 
727:  Hall  V.  Stevenson,  19  Or.  163, 
23  P  887,  20  AmSR  SOS. 

Wis. — Gallun  v.  WeU,  116  Wis.  236. 
12  NW  1001. 

[a]  pTMuairUoa  that  thsn  was 
no  ooonpant.^ — ^when  the  oflloer's  re- 
turn shows  that  he  at  a  certain  time 
Attached  certain  real  estate^  and  post- 
ed a  copy  of  tbe  order  In  a  conspicu- 
ous place  on  the  premises,  as  pro- 
vided by  Kan.  Ctv.  Code  I  198,  where 
there  !■  no  occupant,  in  the  absence 
of  anything  to  the  contrary  it  will  be 
presumed  that  the  ofHcer  did  his  duty 
and  that  there  was  no  occupant.  Head 
V.  Daniels,  38  Kan.  1,  16  P  911.  Con- 
tra Shoemaker  v.  Harvey,  43  Nebr.  76, 
<1  NW  109. 

[b]  What  la  a  '^nspSoiums 
plao*." — Where  a  writ  of  attachment 
was  posted  on  the  side  of  a  houae 
next  a  street,  the  house  belngr  near  a 
corner,  and  there  being  a  vacant  lot 
opposite  the  side  of  the  house,  and 
two  witnesses  testify  that  tbe  notice 
could  b«  easily  and  plainly  seen  by  a 
passer-by,  a  Onding  that  It  was  post- 
ed in  "a  conspicuous  placev"  as  re- 
quired by  Cal.  Code  Civ.  Proo.  |  642, 
Is  warranted.  Davis  v.  Baker,  88  Cal. 
106,  26  P  1108. 

la.  Schwarts  v.  Cowell,  71  Cal. 
306,  12  P  252;  Watt  v.  Wright,  66 
Cal.  202,  6  F  91.  And  see  Mickey  v. 
Stratton,  17  F.  Cas.  No.  9,630,  6  Sawy. 
475. 

[a]    aervles  of  oovlsa  oa  -Oie  owner 

of  the  property  Is  not  sufllclent 
where  he  Is  not  the  occupant  thereof. 
Williams  V.  Olden,  7  Ida.  147,  «1  P 
617.  97  AmSR  250. 

IC  Blake  v.  Rider,  S6  Kan.  693, 
It  F  280. 

15.  1^1  Stevenson,  19  Or.  1S3, 
23  P  887,  20  AmSR  808. 

[a]  ZUaMratlOB'— Posting  on  one 
tract  balonging  to  one  defendant  can- 
not create  a  lien  on  another  tract 
owned  by  another  defendant  and  situ- 
ated about  half  a  mile  away.  Hatch- 
er Wagner,  120  Ky.  003,  87  SW 
778,  27  KyL  1016. 

16.  U.  S. — Fountain  v.  024  Pieces 
Timber,  140  Fed.  381. 

Cal. — Johnson  v.  Miner,  144  Cal. 
785,  7S  P  240:  Main  v.  Tappener,  43 
CaL  206;  Wtieaton  v.  Neville,  19  Cal, 


42;  Rltter  v.  Scannell.  11  Cal.  238, 
70  AmD  776. 

Colo. — Thompson  v.  White,  25  Colo. 
326.  64  P  718:  Raynolds  v.  Ray.  12 
Colo.  108.  20  P  4:  Great  West  Mln. 
Co.  T.  Woodmaa  Alston  Mln.  Co.,  12 
Colo.  4S,  20  P  771.  IS  AmSR  2»4: 
Weiss  v.  Ahrens,  24  Colo.  A.  631,  186 
P  987. 

Conn. — ^Wales  Clark,  48  Conn. 
183. 

Ida.— HaUer  First  Nat.  Bank  v. 
Sonnelltaer.  «  Ida.  21,  51  P  993. 

111. — ^Worcester  Nat.  Bank  v.  Chse- 
ney,  87  111.  603;  Hall  v.  Gould,  79  111. 
16;  Oaty  v.  Plttman.  11  III.  30. 

Ind. — Peoria  First  NaL  Bank  -v. 
Farmers,  etc,  Nat  Bank,  84  NB  1077: 
Porter  v.  Byrne,  10  Ind.  148,  71  AmD 
SOS. 

Kan. — Travis  v.  Topeka  Supply  Co., 
42  Kan.  626,  22  P  991. 

Me. — Perry  v.  Orlefen.  99  Me.  420, 
69  A  601:  Bacon  v.  Denning,  38  Me. 
171. 

Md. — Hersberg  v.  Warfleld,  76  Md. 
446,  26  A  664;  Waters  v.  Duvall.  11 
QUI  A  J.  87,  33  AmD  693;  Fitshugh 
V.  Hellen,  3  Harr.  &  J.  206. 

Mass. — Pomroy  v.  Stevens,  11  Mete 
244. 

HldL— People  V.  C<derlck,  67  Hlch. 
862,  34  NW  683:  Carapau  v.  Barnard, 
25  Mich.  381. 

Miss. — Saunders  v.  Columbus  L., 
etc.,  Ins.  Co.,  48  Hiss.  683. 

Mo. — Wlnnlngham  v.  Trueblood, 
149  Mo.  672,  61  SW  899;  Bryant  v. 
Duffy.  128  Mo.  18,  30  SW  317;  Stan- 
ton V.  Boschert,  104  Mo.  393,  18  SW 
393;  Lackey  v.  Selbert.  23  Mo.  86; 
Richards  v.  Harrison.  71  Mo.  A.  824. 

Nebr. — Westervelt  v.  Hagge,  61 
Nebr.  647.  86  NW  862.  64  LRA  333; 
Adams  V.  Boulware.  1  Nebr.  470. 

N.  H.— Klttrmtea  v.  Btilows,  7  N. 
H.  399;  Pemlgewasset  Bank  v.  Bum- 
ham,  &  N.  H.  275. 

N.  Y. — Hodgman  v.  Barker,  60  Hun 
156.  14  NTS  574.  80  NTClvProc  341 
faff  128  N.  T.  601  mem,  27  NB  1029. 
3  Sllv.  A.  618,  21  NTClvProc  121]; 
Fitzgerald  v.  Blake,  42  Barb.  518. 

N.  a— Grter  v.  Rhyne,  67  N.  C. 
338 

dr. — Haines  v.  Connell,  48  Or.  469, 
87  P  265,  88  P  872,  120  AmSR  836: 
McDowell  V.  Parry.  46  Or.  99.  76  F 
1081;  Colfax  Bank  v.  Richardson,  34 
Or.  SIS,  64  P  359,  76  AmSR  664;  Dick- 
son v.  Back,  32  Or.  217.  61  P  727; 
Rhodes  v.  McGarry,  19  Or.  222,  23  P 
971. 

Tenn.  —  Brown  v,  Dickson,  % 
Humphr.  394,  37  AmD  560. 

Tex. — Rlordan  v.  Brltton,  69  Tex. 
198,  7  SW  60.  5  AmSR  37;  Davis  v. 
John  V.  Farwell  Co..  (Civ.  A.)  49  SW 
656;  Woldert  v.  Nedderhut  Packing 
Provision  Co..  18  Tex.  Civ.  A.  602,  4? 
SW  378 

Vt.~Pond  v.  Baker,  56  Yt.  400;  Bur- 
chard  V.  Fair  Haven,  48  Vt.  837; 
Washburn  v.  New  York,  etc.,  Min. 
Co..  41  Vt.  50;  Braley  v.  French,  28 
Vt.  646. 

Va.— Raub  v.  Otterbaok.  92  Va.  617, 
23  SB  883;  Robertson  v.  Hoge.  S3  Va. 
124,  1  SB  667:  Clrode  v.  Buchanan,  22 
Qratt.  (63  Va.)  206;  Clark  V.  Ward, 
12  Gratt.  (58  Va.)  440. 

Wla— Gallun  v.  Well.  116  Wis.  230, 
92  NW  1091. 

See  Schoonover  v.  Osborne,  (Iowa) 
79  NW  372. 

[a]  Acts  to  be  performed  Is  stat- 
ntocf  ocdw*— Wbere  land  l«  attached 


under  a  statute  declaring  that  the 
levy  shall  be  made  by  leaving  a  copy 
of  the  writ  with  the  occupant,  or  If 
there  Is  no  occupant  by  posting  a 
copy  on  the  land  and  dilng  a  copy, 
with  a  description  of  the  land  at- 
tached. In  the  county  recorder's  of- 
fice, the  several  acts  required  to 
complete  the  service  must  be  done  In 
the  order  named  In  the  statute.  Main 
v.  Tappener,  48  C^l.  206.  Compare 
Raynolds  v.  Ray.  12  Olo.  108,  20  P 
4  (holding  that  an  attachment  of  real 
estate  by  filing  a  copy  of  the  attach- 
ment, with  a  deseriptlon  of  the  prop- 
erty attached,  in  the  county  record- 
er's office  creates  a  valid  lien,  al- 
though no  service  Is  had  on  defend- 
ant until  afterward). 

[b]  Time  of  filing  and  reoordlng. — 
The  abstract  of  attachment  requfred 
by  Rev.  St.  (1889)  {  643,  to  be  filed 
In  the  recorder's  offlce,  is  sufficient 
notice  If  filed  on  the  date  of  the  levy, 
although  not  recorded  on  that  day. 
Wlnnlngham  v.  Trueblood,  149  Mo. 
673,  51  SW  399. 

[c]  ^Location  of  land  as  btsrlnr 
on  aeoesslty  of  ftUag. — Code  {  74 
(Burns  Annot.  St.  [1908)  S  330),  pro- 
viding that  where  a  sheriff  shall 
seise  real  estate  by  virtue  of  any 
writ  of  attachment,  or  shall  levy 
thereon  by  virtue  of  any  execution 
Issued  to  him  from  any  court  other 
than  the  court  of  the  county  In  which 
he  is  sheriff,  he  shall  at  the  time  of 
making  the  seizure  or  levy  file  a 
written  notice  thereof  to  be  recorded 
In  the  lis  pendens  record,  requires 
the  sheriff  to  file  a  notice  of  seiiura 
under  an  attachment  as  well  wiiws 
tbe  real  estate  Is  situate  In  the  coun- 
ty wherein  the  action  in  which  the 
attachment  Is  issued  is  pending  as 
where  the  action  is  pending  in  an- 
other county.  Peoria  First  Nat. 
Bank  V.  Farmers,  etc..  Nat.  Bank,  171 
Ind.  323,  86  NB  417  [transf  (A.)  82 
NE  10131. 

[d]  mequlrement  satisfied  by  IssT. 
tar  copy  ta  proper  oflloe. — An  attach- 
ment of  real  estate  Is  effected  by  the 
officer's  leavlne  In  the  town  clerk's 
office  a  copy  of  the  writ  with  his  re- 
turn of  such  attachment  thereon. 
The  making  of  the  record  or  entries 
respecting  it,  which  It  Is  the  duty  of 
the  town  clerk  to  make,  does  not 
constitute  any  part  of  the  attachment 
Itself,    Braley  v.  French,  28  Vt.  646. 

[el  SumdeBoy  of  osrtlfloate. — Un- 
der Balllnger  A  C.  Comp.  St.  t  801, 
In  relation  to  attachment  of  real  es- 
tate, which  requires  the  sheriff  to 
deliver  to  the  county  clerk  a  certifi- 
cate containing  the  title  of  the  cause, 
the  names  of  the  parties,  a  descrip- 
tion of  the  property,  and  a  statement 
that  the  same  has  been  attached,  a 
certificate  which  contained  In  the 
body  thereof  all  the  essential  re- 
quirements of  the  statute  was  suffi- 
cient, although  it  did  not  contain  as 
caption  the  title  of  the  cause  or  the 
namss  of  the  partlea  Haines  v.  Con- 
nell. 48  Or.  469,  87  P  265.  88  P  872, 
120  AmSR  835. 
'[f]  Alteratloa  of  osrtiflcats.  — 
Where  a  certificate  for  attachment 
filed  with  the  county  clerk  Incorrect- 
ly stated  the  Initials  of  defendant, 
but  over  the  Initials  as  so  stated 
they  were  properly  written  with  a 
lead  pencil,  but  It  was  not  conclu- 
sively shown  that  the  alteration  was 
made  tte'ore  filing  tbe  certificate,  it 
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requirements  is  held  to  be  neoessary  in  order  to  eo in- 
stitute a  valid  levy  on  real  property,*^  and  antil 
they  are  complied  with  the  attaehment  is  not  a  lien 
upon  the  property/"  at  least  as  against  a  sabse- 
quent  purehaser  or  mortgagee  without  actual  no- 
tice;" but  there  is  also  authority  for  the  view  that 
saeh  provisions  are  intended  only  to  provide  a 
method  of  giving  notice  of  the  attaehment  and  a 

was  not  error  to  hold  the  certificate 
invalid.    McDowell  T.  Parry,  46  Or. 
99.  7G  P  1081. 
te}    niefflbU  o«rtUo»ta;  mlnomer. 

— A  certificate  by  an  officer  to  th« 
register  of  deeds  of  an  attachment 
of  the  real  estate  of  Augustu  Moul- 
ton,  the  word  "Augustu"  being  bo 
written  as  to  make  It  difficult  to  de- 
termine whether  It  was  Augusta  or 
Augustu.  is  not  a  sufficient  compli- 
ance with  Me.  Rev.  St.  c  81  g  66  to 
create  a  valid  Hen  upon  the  real  es- 
tate of  Augustus  Moutton.  where  the 
register  is  thereby  misled,  and  the 
only  attachment  appearing  of  record 
is  of  the  real  estate  of  Augusta  Houl- 
ton.  The  statute  referred  to  requires 
"the  names  of  the  parties"  to  appear 
in  the  certificate.  Shaw  v.  O'Brlon, 
e»  Me.  601. 

[h]  TartawM  mm  to  aame  o(  d*- 
fwidaat. — ^Under  Balllnger  &  C.  Comp. 
Bt.  9  801,  providing  that  real  property 
shall  be  attached  by  the  sheriff  mak- 


complianee  therewith  is  no  part  of  the  levy.™ 

446]  c  Interest  in  land.  Where  it  is  held 
that  any  interest  in  land,  either  legal  or  equitable, 
is  subject  to  attachm«nt,'^  it  would  seem  that,  in 
the  absence  of  express  provisiona  as  to  levy,  a  levy 
upon  an  interest  in  land  may  be  sufficiently  made 
in  the  same  manner  as  is  prescribed  for  the  lev; 
o£  an  attwdiment  npon  lanaa  themselvea.'*  It  hai 


Ing  a  certificate  containing  the  title 
oi  the  cause,  the  names  of  the  par- 
ties to  the  action,  etc.,  and  filing  the 
same  with  the  county  clerk,  a  certifi- 
cate entitled  with  the  name  of  the 
case,  in  which  defendant  was  styled 
"A.  W.  K.,"  and  in  the  body  of  which 
It  was  stated  that  "W.  A.  K."  was 
defendant,  was  fatally  defective.  Mc- 
Dowell V.  Parry,  45  Or.  »9,  7«  P  1081. 

[11  SnfloleiKT  of  description  of 
property.^ — (1>  The  notice  of  the  levy 
of  attachment  required  to  he  filed 
must  Identify  the  property  so  that  a 
purchaser  can  tell  from  the  notice 
Itself  what  property  he  Is  buying. 
Halley  First  Nat.  Bank  v.  Sonnetit- 
ner,  6  Ida.  21.  51  P  993.  (2)  An  at- 
tachment levy  describing  the  property 
levied  on  as  the  interest  of  defendant 
In  the  estate  of  T,  deceased,  conveyed 
In  trust  to  L  by  deed  of  certain  date, 
naming  the  county  and  the  deed  book 
in  which  the  deed  Is  recorded,  is  suf- 
ficient to  create  a  Hen,  less  particu- 
larity of  description  being  required  In 
the  levy  of  an  attachment  than  in 
the  levy  of  an  execution.  Price  v. 
Taylor.  110  Ky.  58».  6S  8W  270.  22 
KyL  1946.  (3)  Where  uncontradicted 
evidence  showed  that  city  property, 
although  unplatted,  referred  to  by 
lot  numbers,  would  be  Identified 
equally  as  well  as  If  described  by 
metes  and  bounds,  a  description  of 
such  property  In  an  attachment  levy 
by  lot  numbers  Is  sufficient.  Robert- 
son v.  McCIay.  10  Tex.  Civ.  A.  filS, 
48  SW  3B. 

[J]  Bffeot  of  mistake  In  describ- 
ing laad.^ — Where  one  lot  of  land  Is 
intended  to  be  levied  on  by  an  attach- 
ment, but  the  entry  of  the  officer  de- 
Hcrlbea  another  lot  by  mistake,  there 
has  been  In  fact  no  levy  made  on  the 
right  lot  and  the  Judgment  on  the 
attachment  may  be  set  aside.  Ward- 
law  V.  Wardlaw.  SO  Ga.  544. 

[k]  jrotloe  by  reoordlny  nttaoh- 
ment  wilt  against  wife  nnder  Hex 
maiden  name.  Whrrn  attached  real 
estate  stood  on  the  records  In  the 
maiden  name  of  a  married  woman, 
and  she  was  sued  subsequently  to 
her  marriage  under  that  name,  re- 
cording the  attachment  was  sufficient 
notice  to  enable  the  attaching  credi- 
tor to  prevail  over  subsequent  pur- 
chasers of  the  lands.  Cleaveland  t, 
Boston  Five  Cents  Sav.  Bank.  129 
Haas.  27. 

[1]  Bffeet  of  entry  of  Isry  against 
person  other  than  holder  of  legal 
tltle.^ — An  entry  in  the  encumbrance 
book  of  the  fact  that  an  attachment 


has  been  levied  on  land  In  an  action 
against  one  not  the  holder  of  the 
legal  title  does  not  constitute  con- 
structive notice  to  the  purchaser  of 
such  title.  Bailey  v.  McGregor.  4« 
Iowa  667  [clt  Salem  Farmers'  Na- 
tional Bank  v.  Fletcher,  44  Iowa  262; 
Eldred  v.  Drake.  43  Iowa  569]. 

[m]  Bntry  on  attxihiwent  docket. 
— Oa.  Code  f  4532  declares:  "In  all 
cases  it  shall  be  the  duty  of  the  offi- 
cer levying  attachments  to  levy  them 
in  the  order  In  which  they  came  In 
his  hands,  and  It  shall  he  his  duty  to 
enter  upon  the  same  the  year,  month, 
day  of  the  month,  and  hour  of  the 
day  on  which  he  made  the  levy.  Said 
attachment  must  be  entered  on  the 
execution  or  attachment  docket  by 
the  clerk  of  the  superior  court,  in 
order  to  be  eood  against  third  per- 
sons, where  ttie  lei^  Is  upon  land." 
Deveney  v.  Burton,  zlO  Oa.  66.  60,  K 
SE  S68. 

[nl  flOunrlnf  as  te  tSBast.  a^MA 
or  anornST'— An  attachment  of  real 
estate  alleged  to  belong  to  nonresi- 
dents, under  Pub.  St.  1460,  on  a  re- 
turn showing  levy  by  leaving  copy  In 
town  clerk's  office.  Is  Invalid  where 
the  return  does  not  show  that  de- 
fendants had  no  tenant,  agent,  or  at- 
torney in  the  state.  Deaf  v.  Powell, 
(Vt.)  92  A  648. 

[o]  An  attachment  Ilea  on  real 
property  is  orsnteA  when  a  copy  of 
the  writ,  with  a  description  of.  the 
property,  is  filed  with  the  recorder  of 
the  county  where  It  Is  located.  Rey- 
er  V.  Teare,  (Colo.  A.)  14J  P  394. 

IT.  Cal. — Main  v.  Tappener,  48 
Cal.  206;  Wheaton  v.  NevUla,  19  Cal. 

Colo. — Thompson  v.  White,  25  Colo. 
226,  64  P  718;  Weiss  v.  Ahrens,  34 
Colo.  A.  631,  135  P  987. 

Ida.— Halley  First  Nat.  Bank  t. 
Sonnelitner,  <  Ida.  21.  61  F  fOS. 

Me. — Bryant  V.  Knapp,  103  Me.  139, 
68  A  640. 

Mich. — Davis  Sewing  Mach.  Co.  v. 
Whitney,  61  Mich.  618,  28  NW  674. 

Mo. — WInnlngham  v.  Trueblood. 
149  Mo.  672.  A  SW  3»;  Bmnt  T. 
Dntty.  128  Mo.  18,  30  SW  3lf:  Stan- 
ton  v.  Boschert,  lOi  Uo.  3»3,  16  SW 
393;  Klchards  v.  Harrison.  71  Mo.  A. 
224. 

N.  H.— Klltredge  v.  Bellows,  7  N. 
H.  399;  Pemlgewasset  Bank  v.  Burn- 
ham,  6  N.  H.  275. 

Tex.—Woldert  v.  Nedderhut  Pack- 
ing Provision  Co.,  18  Tex.  Civ.  A.  602, 
46  SW  378. 

18.  Hall  V.  Gould,  79  111.  16;  Qaty 
V,  Pittman,  11  111.  20;  Clayburg  v. 
Ford,  3  111.  A.  542.  See  also  Martin 
v.  Dryden,  6  III.  187. 

[a]  Merely  giving  notloe  to  s  jmr- 
ohaser  cannot  create  a  lien.  Hall  v. 
Gould,  78  111.  18;  Gaty  v.  PIttraan, 
11  111.  20:  Clayburg  v.  Ford.  3  111.  A. 
542.  See  also  Martin  v.  Dryden.  6 
111.  187. 

[b]  A  mere  darleal  error  by  the 

clerk  In  copying  will  not  defeat  the 
Hen.  Schlosser  v.  Beeraer,  40  Or. 
412,  67  P  299. 

[c]  WlMTS  land  looftted  In  county 
In  vUiA  aeUon  bronglit^  The  fact 
that  a  copy  of  a  writ  of  attachment 
and  a  copy  of  the  return  are  not  re- 
corded, as  required  by  Rev.  St.  (1895) 
art  4669,  does  not  defeat  the  Hen, 
where  the  land  attached  is  In  the 
county  In  which  the  action  Is  brought, 
In  view  of  a  farther  provision  of  the 
article  making  a  Hen  Invalid  against 
subsequent  purchasers  where  the  land 
Is  In  a  dlfl^erent  county.    Davis  v. 


John  V.  Farwell  Co.,  (Tex.  Civ.  A) 
43  6Bd 

la.  Peoria  First  Nat.  Bank  v. 
Farmers,  etc.,  Nat.  Bank.  171  In4 
323.  86  NB  417  [transf  (A.)  82  NE 
1013];  Davis  Sewlng-Macb.  Co.  t. 
Whitney.  61  Mich.  618.  28  NW 
674. 

[a]  Mrhts  of  pnroiLassr  wltbott 
notloe.— Where  an  attaching  creditor 
falls  to  record  or  docket  his  attach- 
ment as  required  by  Code  (1871)  c 
182  I  5,  the  purchaser  for  a  valuable 
consideration  of  the  land  subsequent 
to.  and  without  notice  of,  the  attach- 
ment holds  the  land  free  from  the 
Hen  of  the  same.  Cam  mack  T.  Bonn, 
30  Gratt.  (71  Vs.)  293. 

(hi  Xmptoper  noox4U— A  levy  Is 
not  Invalidated  by  the  fact  that  tka 
recorder  recorded  It  In  a  book  other 
than  the  land  records,  as  required  by 
Rev.  St.  (1889)  i  543  par  3.  sbice  u 
to  all  except  Innocent  third  parties 
the  levy  is  complete  when  filed  with 
the  recorder.  Richards  v.  Harrlsoa 
71  Mo.  A.  224. 

[c]  Who  aCeeted  wlUi  eonslne- 
tm  notlee^An  attachment  levied  on 
real  estate  Is  constructive  notice  onir 
to  such  persons  as  may  acquire,  from 
parties  or  privies  to  the  action,  sub- 
sequent Interests  In  the  attached 
realty.  Travis  v.  Topeka  Supply  Oo, 
42  Kan.  625,  22  P  991. 

90.  Coffin  V.  Ray,  1  Mete.  (Massi) 
212;  Woldert  v.  Nedderhut  PackInK 
Provision  Co..  18  Tex.  Civ.  A.  602.  4G 
SW  378. 

[a]  iMvj  as  hasia  of  jnrlndlolloB 
agalnat  nonrealdeBt.  —  Under  Clark 
Code  (Id  ed)  S  359,  providing  that 
the  levy  of  an  attachment  shall  be  a 
.Hen  only  from  the  date  of  the  *ntry 
of  the  certificate  thereof  by  the  clerk 
of  the  superior  court  of  the  county 
where  the  land  lay.  a  failure  to  make 
such  certificate  and  entry  after  the 
levy  of  an  attachment  did  not  affect 
the  efficiency  of  the  levy  as  a  basis 
of  Jurisdiction  against  a  nonresUteaL 
Evans  V.  Alrldge,  133  K.  C  378,  46  SE 
773. 

[b]  VoUos  lir  xaoord  iwnniMaiy 
to  Wnd  parUM  wtth  taowtodcs^Un- 

dar  the  general  rule  that  no  notice 
by  record  Is  neossaary  to  bind  par- 
ties who  have  actual  knowledge  of 
facts  charging  them  in  law  with  no- 
tice, when,  on  the  trial  of  a  claim 
to  land  levied  upon  under  an  execu- 
tion issued  from  a  Judgment  ren- 
dered in  an  attachment  case,  it  ap- 
peared that  after  the  declaration  la 
attachment  had  been  filed  claimant, 
who  was  the  father  of  defendant  In 
attachment,  with  knowledge  that  the 
attachment  had  been  issued  and  that 
the  son  had  no  property  except  that 
in  oontrovarsy  in  the  claim  case,  took 
from  him  a  deed  thereto,  it  was  held 
error  to  direct  a  verdict  In  claim- 
ant's favor,  even  though  the  entry 
respecting  the  attachment,  on  Uie 
attachment  docket,  did  not  embrace  a 
description  of  the  property.  Deveney 
v.  Burton.  110  Ga.  56,  86  SB  268. 

Bl.    See  supra  iS  366-371. 

fiS.  See  Wallace  v.  Monroe,  31  ni. 
A.  602;  Bullene  v.  Hlatt,  13  Ran.  13, 
20  Kan.  557;  Louisville  Bank  v.  Bar- 
rlck,  1  Duv.  (Ky.)  61;  Burr  v.  Graves, 
4  Lea  (Tenn.)  662. 

[a]  A  leaaehold,  being  a  chattel 
real,  can  be  seised  and  sold  only  as 
realty,  and  the  levy  upon  it  can  be 
only  by  description  of  the  realty  oat 
of  which  It  Is  carved.  Vandergrfft'a 
App..  88  Pa.  126;  Tltusvllle  Novelty 
Iron  Works'  App..  77  Pa.  103. 


For  later  owwa,  devMo^MUto  and  abaafM  In  the  law  sm  oumulatlve  Annotations,  same  tltlaniaKe  and  npta  nnmbar. 
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bea  beld  in  one  jonsdietion,  however,  that  an  equi- 
table ioterest  in  realty  ean  be  attached  only  by  bill 

in  equity." 

[(  447]  4.  Levy  on  Froperty  Held  Jointly 
B7  FsitiMra.  In  an  attaehment  against  one  or  more 
members  of  a  firm  the  officer  muA  proceed  to  levy 
the  same  upon  property  owned  by  them  jointly  with 
others  in  the  same  manner  that  he  is  required  to  do 
nndv  an  execution."  Partners  havii^  a  commun- 
ity of  interest  in  even'  part  as  well  as  in  the  whole 
of  the  partnership  effects,  an  effectual  seizure  can 
only  be  made  of  the  undivided  interest  of  a  partner 
by  taking  possession  of  the  entire  property  attached 
for  preservation  to  abide  the  result  of  the  suit.** 
But  this  power  is  to  be  exercised  as  far  as  possible 
in  harmony  with  the  rights  of  other  persons,  and 
tberefore  when  the  sheriff  exceeds  this  limit,  and 
instead  of  levying  on  the  debtor's  interest  levies 
upon  and  seizes  tlie  property  as  the  sole  property 
of  tbe  debtor,  he  is  a  trespasser.'^ 

[f  448]  b.  By  Tenants  in  Oommoit— (1)  Penon- 
alty.   An  officer  in  levying  upon  an  interest  of  a 


tenant  in  eonnnQa  in  personal  property  has  the  right 
to  take  possession  of  the  property but  he  has  no 
power  to  make  a  division,  either  with  or  without  the 
consent  of  the  cotenant,  or  to  attach  a  speoifio  par- 
cel as  the  property  of  the  debtor.'* 

449]  <2)  Boalty.  An  attachment  n^on  real 
property  of  tenants  in  common  should  be  levied  upon 
the  debtor's  undivided  share  in  whole  (tr  in  part.'* 

[$  450]  I.  Amount  of  Property  to  Be  Attached 
— ^1.  In  Gttisral.  In  levying  a  writ  of  attachment 
the  officer  should  take  as  much  of  defendant's  prop- 
erty subject  to  attachment  as  will  be  sufficient  to 
pajr  the  debt  demanded  with  costs,'*  interest,  and 
incidental  expenses,^"  and  it  has  been  held  that 
there  should  also  be  a  proper  allowance  for  the 
depreciation  in  value  incident  to  the  property  seized 
and  to  the  forced  sale.'*  The  officer  must,  however, 
decide  for  himself  as  to  the  extent  and  sufficiency 
of  the  seizure,'^  exercising  a  cautious  and  reason- 
able discretion  such  as  should  influence  the  conduct 
of  prudent  and  discreet  men  in  the  management  of 
their  own  affairs.'* 


S3.  Lane  v.  -Marshall.  1  Halsk. 
<Tenn.)  30  [foil  Hillman  v.  Werner,  9 
HeiBk.  (Tenn.)  5861.  See  also  Hem- 
don  V.  Pickard.  5  Lea'  (Tenn.)  702. 

K  Blcltt  to  lavy  on  vroputr  lieUl 
jotntlT  nee  supra  BS  380-S81. 

as.  Smith  V.  Oreer.  4S  Barb.  187 
[aff  42  N.  Y,  1821. 

[s]  MnaC  b*  lavlad  as  In  om«  ot 
tnaaoT  In  oommmi^'In  Vermont  the 
property  of  partners  la  attached  as  If 
ther  were  tenants  In  eomnion.  Reed 
T.  Shepardson,  2  Vt.  120.  19  AmD  697 
(where  it  was  held  that  the  Interest 
of  one  partner  In  the  gooAm  of  the 
flrm  cannot  be  attached  to  any  avail 
without  taking  the  goods  themselves, 
and  that  the  officer  thus  attaching  Is 
not  a  trespasser  by  taking  the  undi- 
vided portion  of  a  separate  debtor, 
although  the  firm  prove  to  be  Insol- 

[b]  iinst  be  levied  as  npon  Indl- 
▼Uaal  pi'mts*ty«.  A  writ  ox  attach- 
ment against  an  Individual  member 
of  «  eoportnership  can  be  levied  only 
upon  his  interest  in  tbe  partnership 
property  in  tbe  same  manner  as  lev- 
ies are  made  upon  Individual  prop- 
erty by  virtu©  of  Buch  writs.  Cogs* 
well  v.  WUson,  17  Or.  31,  21  P 
3S8 

in.  L«e  V.  Bullard.  3  La.  Ann.  462; 
Hacker  v.  Johnson,  66  Me.  21;  Doug- 
las V.  Winslow,  20  Me.  89:  Atkins 
V.  Saxton.  77  N.  T.  196;  ZoUer  v. 
(Jrant.  fid  N.  T.  Super.  27*.  8  NTS 
539;  Shaver  v.  White.  «  Hnnf.  (20 
Va.)  110.  S  AmD  ISO. 

(a]  WigUt  to  atUoh  vwtnex's  !». 
tnest  ta  apMUo  pmUon  of  {roods — 
A  creditor  of  one  partner  of  a  flrm 
may  attach  such  partner's  tnter«at  In 
a  specific  portion  of  a  stock  of  goods 
belonging  to  the  flrm.  and  is  not  r«- 
qnlreo.  In  order  to  render  the  attach- 
ment r«KUlar,  to  take  the  partner's 
Interest  In  the  entire  stock  of  goods. 
PiWg  V.  Lawry,  68  He.  78.  79.  28  AmR 
It  (where  it  Is  said:  "A  private 
creditor  might  sot  be  Justlfled  In  at- 
taching his  debtor's  Interest  In  an 
entire  stock  of  goods  of  a  partner- 
■hip,  if  the  demand  Is  small  and  the 
stock  large,  and  the  debtor's-  Interest 
therein  mnch  more  than  necessary  to 
SBtlafy  all  claims  against  him.  We 
see  no  mor«  necessity  of  attaching 
the  debtor's  Interest  in  the  whole  of  a 
particular  stock,  than  there  would  be 
10  attach  hla  Interest  in  all  the  prop- 
erty of  the  flrm  of  which  he  la  a 
member,  however  extended  and  situ- 
ated"). 

[b]  AttaeltBimt  of  enUre  property 
nmel  to  pwamoant  olalxus  ox  flrm 
CTedltm»,f— An  officer  can  make  an 
acloftl  attachment  of  a  debtor's  In- 
terest tn  the  goods  of  the  partnership 
and  bold  the  antlr*  property  In  his 


hands  on  account  of  the  Interest  so 
attached,  subject  to  the  paramount 
claims  of  the  creditors  of  the  flrm. 
Hacker  v.  Johnson,  66  Me.  21  [foil 
Douglas  v.  Winslow,  20  Me.  89]. 

[cj  In  Vew  Kannldr*  it  has  been 
held  that  a  valid  lien  as  against  a 
debtor  who  Is  a  member  of  a  part- 
nership may  be  acquired  by  attach- 
ing all  hla  intereet  in  the  effects  of 
the  flrm,  and  summoning  the  other 
partners  as  trustees,  and  such  lien 
may  be  preserved  by  notice  to  the 
parties  ooDcemed,  and  such  other 
acts  deslsned  to  give  notoriety  to 
the  attachment,  as  uis  nature  of  the 
property  will  admit,  although  posses- 
sion cannot  be  taken  and  the  prop- 
erty removed  to  the  exclusion  of  the 
other  partners.  Treadwell  v.  Brown, 
43  N.  H.  290.  See  also  Fellows  v. 
Wadsworth.  62  N.  H.  26. 

87.  Atkins  v.  Saxton.  77  N.  T.  19B; 
Zoller  v.  Grant,  66  N.  T.  Super.  279, 
3  NTS  639;  Snell  v.  Crowe,  3  Utah  26, 
5  P  622. 

as.  Veach  v.  Adams,  fil  Cal.  609. 
And  see  Bernal  v.  Hovlous,  17  Cal. 
541.  79  AmD  147;  Waldman  v.  Brod- 
er,  10  <^1.  378;  Gaar  v.  Hurd,  92  III, 
316;  Sharp  v.  Johnson,  38  Or.  246, 
63  P  485,  84  AmSR  788. 

[a]  Vart  owners  of  a  ship  axe 
tenants  In  oonunim  and  not  Joint  ten- 
ants or  copartners,  and  one  part  own- 
er has  an  interest  In  the  property  on 
which  an  attachment  mar  be  levied 
without  the  necessity  of  executing 
the  same,  as  in  case  of  partnership, 
by  service  of  summons  of  garnish- 
ment In  order  to  reach  his  interest. 
Walter  v.  Klerstead,  74  Oa.  18. 

[h]  VaklBff  powMHlini  of  dsfnd- 
a*t^  iBtsnat^Tex.  Rav.  St  arts  167, 
2292,  providing  for  the  levy  of  at- 
tachment on  property  where  defend- 
ant has  an  Interest,  but  to  the  pos- 
session of  which  be  is  not  entitled,  by 
serving  notice  upon  the  person  en- 
titled to  possession,  does  not  apply 
to  a  defendant  who  is  a  Joint  owner 
of  chattels  and  has  possession  of  the 
same.  In  such  a  case  the  proper 
method  of  levy  Is  by  taking  posses- 
sion of  defendant's  half  Interest, 
(joulson  V.  Panhandle  Nat.  Bank,  54 
Fed.  866.  *  CCA  616  [dlst  Brown  v. 
Bacon,  63  Tex.  696;  Cnaggett  v.  Kll- 
bourne.  1  Black  (U.  S.)  346.  17  L.  ed. 
218]. 

as.  Veach  v.  Adams,  61  Cal.  609; 
Bernal  v.  Hovious,  17  Cal.  641,  ?9 
AmD  147;  Gaar  v.Burd,  92  111.  315; 
Reed  v.  Howard,  2  Mete.  (Mass.)  36"; 
Walker  v.  Fltts.  24  Pick.  (Mass.) 
191;  Eldridge  v.  1-ancy,  17  Pick. 
(Mass. )_  362. 

aO.  Brown  v.  Bailey,  1  Mete 
(Mass.)  2S4  (holding  that  a  levy  on 
a  adeemed  portion,  ot  the  estate  by 


metes  and  bounds  Is  Improper,  since 
this  would  be  an  encroachment  upon 
tbe  right  of  the  tenant  to  have  parti- 
tion of  the  whole  tenement,  but  that 
such  levy  is  not  void  but  voidable 
only  by  the  other  cotenants,  and  If 
the  other  cotenants  release,  or  upon 
a  partition  their  full  shares  ere  set 
off  In  other  parte  of  the  common  es- 
tate, and  the  part  levied  on  Is  as- 
signed to  the  party  whose  share  has 
thus  been  levied  on  by  metes  and 
bounds,  such  partition  operates  by 
way  of  estoppel  and  release  bcMiause 
no  one  has  any  longer  a  right  to  con- 
test its  validity). 

31.  As  to  amonnt  of  property  to  ha 
takaa  on  raeoatlon.  see  Executions 
[17  Cyc  1112]. 

33.  Property  nibjeot  to  attadb- 
ment  see  supra  iS  350-396. 

33.  Tucker  v.  Green,  27  Kan.  366. 

[a]  iMvy  on  property  of  value 
less  VhtLU.  amonitt  of  (oalm. — An  order 
Improperly  dissolving  an  attachment 
as  to  part  of  the  attached  property 
on  the  ground  that  the  levy  is  exces- 
sive will  be  reversed  where  the  prop- 
erty taken  la  of  less  value  than  the 
amount  of  plalntltTs  claim  set  forth 
In  the  affidavit  of  attachment.  Tuck- 
er v.  Green,  27  Kan.  355. 

[b]  On  an  attempt  to  release  a 
part  of  the  attaohsd  property  upon 
the  ground  of  an  excessive  levy  with- 
out any  denial  of  the  grounds  of  at- 
tachment, the  court  should  not  Inves- 
tigate, by  affidavits  or  otherwise,  the 
amount  of  recovery  plaintiff  Is  likely 
to  obtain  upon  the  trial,  but  only  the 
value  of  the  property  taken,  and 
whether  such  property  Is  more  than 
sufficient  to  satisfy  the  amount  of 
PlalntltTs  claim  as  stated  In  his  affi- 
davit.   Tucker  v.  Green,  27  Kan.  356. 

[c]  WMt  held  speelflo. — A  writ  of 
attachment  commanding  the  levying 
officer  to  attach  and  seize  so  much  of 
the  property  of  defendant  as  will 
make  the  named  sum  and  all  costs 
out  of  the  property  described  In  the 
affidavit  was  a  apeciflc  attachment 
against  the  property  described,  and 
not  a  general  attachment  against  de- 
fendant. Levin  v.  American  Furni- 
ture Co..  133  Ga.  670,  6«  SE  888. 

34.  Drelsbach  v.  Mechanics'  Nat. 
Bank,  113  Pa.  654,  6  A  147;  Hughes 
V.  Tennison,  S  Tenn.  Ch.  641:  Dewltt 
V.  Oppenhelmer,  51  Tex.  lOS.  See 
also  Bradford  McLellan.  23  He. 
802. 

35.  Dewltt  V.  Oppenhelmer,  61 
Tex.  103. 

36.  Dewltt  T,  Oppenhelmer,  61 
Tex.  103. 

37.  Fitzgerald  Blake,  42  Barb. 
(N.  Y.)  513. 

88;  t>ewitt  t.  Oppenhelmer,  51 
Tex.  103. 
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[(  461]  2.  EzceSBiTe  Lery-— ft.  In  a«tterftL  Al- 
though a  le^^g  officer  who  makes  an  excessive  levy 
may  be  liable  to  an  action  by  the  party  injured," 
an  attachment  is  not  necessarily  rendered  void  by 
the  mere  fact  of  being  excessive;***  and,  where  the 
officer  levies  upon  a  larger  amount  of  property  than 
is  necessary,  this  will  not  authorize  a  release  of  the 
property  on  the  ground  of  excessive  levy,  but  in 
such  case  it  is  the  officer's  duty  to  retain  sufficient 
to  satisfy  the  claim  and  to  dischaige  the  balance.*^ 
The  question  as  to  what  constitutes  an  excessive  levy 
is  a  question  of  fact  and  is  properly  left  for  the 
jury.*' 

[f  452]   b.  Mode  of  Obtolning  Belief.**  The 


ae.  See  SberlffB  and  Conatablea 
[36  Cyo  1$591. 

40.  Merrill  v.  Curtis.  18  Me.  »72; 
Backus  V.  Barber.  107  Mich.  468.  65 
NW  379;  McConnell  v.  Kaufman,  6 
Wash.  686.  32  P  782. 

41.  Wadsworth  v.  Walllker,  61 
Iowa  605,  2  NW  420. 

[al  Showlnff  attsolmieut  of  non- 
■ttaohable  property.^ — If  the  return 
shows  upon  Its  face  that  property  has 
been  attached  which  the  aherlff  could 
not  legally  take  under  the  writ  the 
levy  will  to  that  extent  be  set  aside 
and  the  property  thus  taken  be  re- 
lieved from  the  charge.  Curtis  v. 
Steever.  36  N.  J.  L.  304. 

48.  Backus  v.  Barber,  107  Mich. 
468.  66  NW  879. 

ta]  Sffsot  of  oonfllotliif  ovldoitoo  u 
to  TAlu  of  proporty  KttMUMl. — Where 
the  amount  claimed  In  the  affidavit 
was  one  hundred  dollars  and  there  Is 
evidence  that  the  property  attached 
was  worth  twelve  hundred  dollars, 
also  other  evidence  which  tends  to 
greatly  reduce  the  value  thus  placed 
upon  the  goods  bv  the  sheriff,  and  no 
question  as  to  the  excesalveness  of 
the  levy  Is  raised  In  the  court  below, 
the  appellate  court  cannot  say  that 
there  has  been  an  excessive  levy  and 
that  the  attachment  afforded  no  Jus- 
tification or  warrant  for  seizing  the 
property.  Oliver  v.  Town,  28  Wis. 
328. 

[b]  Vaots  conatltDtliir  an  oxoea- 
■Ivo  l«TT,~The  levy  of  an  attachment 
for  seventy-slx  dollars  and  seventy- 
four  cents  and  the  probable  cost  of 
the  proceeding  upon  five  head  of  rac- 
ing horses  valued  at  one  thousand 
two  hundred  and  twenty-five  dollars 
was  oppressively  excessive,  and  in  no 
event  should  the  attaching  creditors 
have  been  permitted  to  retain  more 
than  sufllclent  property  to  satisfy  the 
debt.  Anderson  v.  Helle,  64  SW  849, 
23  KyL  1115. 

[c]  raota  not  oonstKnttw  eaoas- 
l«Tlaa^(l>  A  levy  of  an  attach- 
ment for  the  principal  sum  of  two 
hundred  and  sixty  dollars  on  shares 
of  stock  In  a  domestic  corporation  of 
the  par  value  of  one  thousand  dol- 
lars and  of  the  market  valuA  of  two 
thousand  dollars  Is  not,  as  a  matter 
of  law,  excessive.  Fugazzl  v.  Simp- 
son, 135  Ga.  774,  70  SE  642.  (2)  The 
fact  that  an  attaching  creditor  seized 
property  amounting  to  four  times  the 
debt  does  not  make  the  levy  exces- 
sive. Kompass  v.  Light,  122  Htch. 
86,  80  NW  1008. 

[d]  Instmotlon  wlthdrawliig  osr- 
tala  facts  from  the  Jury  held  not 
fUBdamentallj  srroneonsK — ^Where  an 
attachment  was  levied  on  a  stock  of 
merchandise  by  actual  seizure  and  on 
cattle  and  land  by  notice  and  indorse- 
ment on  the  writ,  a  charge  that  In 
reckoning  whether  the  levy  was  ex- 
cessive the  value  of  the  cattle  and 
land  was  not  to  be  taken  Into  account 
was  held  not  to  be  so  fundamentally 
erroneous  as  to  justify  reversal. 
Balnes  v.  Jemlson,  (Tex.  Civ.  A.)  27 
SVf  182 

48.  A«tlOB  agalaafel  Officer  or  In- 
demnitor for  misconduct  In  connec- 
tion with  levy  of  process  see  Sher- 


iffs and  Constables  [3S  Cyo  1783]. 
Plaintiff  In  attachment  for  wrongful 
levy  see  Infra  ||  1K5-1171,  1197- 
1309. 

44.  Foore  v.  Simon  Piano  Co„  18 
Ida.  167,  108  P  1038;  Hughes  v.  Ten- 
nlson,  8  Tenn.  Ch.  641;  McConnell  v. 
Kaufman,  6  Wash.  686.  32  P  762. 

[a]  After  an  exaoatlon  sale  de- 
fendant cannot,  in  a  collateral  or  In- 
dependent action,  raise  the  question 
whether  the  levy  under  the  attach- 
ment was  excessive.  Foore  v.  Simon 
Piano  Co.,  18  Ida.  167,  108  P  1088. 

46.  Hughes  v.  Tennlson,  S  Tenn, 
Ch.  641-  McConnell  v.  Kaufman,  8 
Wash.  686.  32  P  782. 

[a]  llotlim  to  4wMk  mot  tlie  prop- 
•r  usthod.— The  question  as  to 
whether  or  not  a  levy  of  an  attach- 
ment was  excessive  cannot  be  raised 
on  a  motion  to  quash.  BranShaw 
TInsley.  4  Tex.  Civ.  A.  181,  22  SW 
184. 

4e.  Brock  T.  Toung,  7  Ala.  A.  6S1, 
683,  62  S  326  [clt  CycJ:  Fugasil  v. 
Simpson.  125  Qa.  774,  70  8E  642: 
Connelly  v.  Edgerton,  22  Nebr.  82,  34 
NW  78.  See  also  Merrill  v.  Curtis, 
18  Me.  272. 

47.  Tucker  v.  Green,  27  Kan.  866. 
[a]    BleoUon  by  oomplainant  as  to 

propsrtr  on  wUeh  hs  will  rstaln  tlie 
l«vy^— in  Tennessee  the  court  Is  au- 
thorized, upon  the  answer  or  peti- 
tion of  defendants,  to  reduce  an  ex- 
cessive levy  of  an  attachment  by  a 
release  of  property  In  excess  of  com- 
plainant's demand  and  costs,  com- 
plainant being  allowed  to  elect  on 
which  property  he  will  retain  the 
levy,  and  In  the  absence  of  such 
election  by  proportioning  the  burden 
of  the  debt  upon  defendants  where 
there  are  several  claiming  In  differ- 
ent rights,  and  each  defendant  may 
replevy  the  property  claimed  by  him, 
or  become  the  receiver  upon  proper 
bond.  Hushes  v.  Tennlson,  8  Tenn. 
Ch.  641. 

48.  V.  S.— Pacific  Postal  Tel.  Ca- 
ble Co.  V.  Flelschner,  66  Fed.  899,  14 
CCA  166  (decided  under  Washington 
statute). 

Ala. — ^Toulmln  v.  I>esesne,  3  Ala. 
86». 

Ark. — Pearce  v.  Baldrldge,  7  Ark. 
413;  Desha  v.  Baker,  3  Ark.  B09. 

Ind. — McNamara  v.  Bills,  14  Ind. 
516;  Leach  v.  Swann,  8  Blackf.  68. 

Kan. — Carson  v.  Golden,  36  Kan. 
706.  14  P  166;  Douglass  v.  Hill,  29 
Kan.  627;  Gapen  v.  Stephenson,  18 
Kan.  140;  Dodson  v,  Wlghtman,  6 
Kan.  A.  836,  49  P  790:  Ehnerson  v. 
Thatcher.  6  Kan.  A.  325,  51  P  50; 
Harding  v.  Kansas  City  Guaranty  L. 
&  T.  Co.,  3  Kan.  A.  &1».  43  P  836. 

La. — Woodworth  v.  Lemmerman,  9 
La.  Ann.  624. 

Me. — Perry  v.  Qrlefen,  99  Me.  420, 
59  A  601;  Kennedy  v.  Pike,  43  Me. 
423;  Snow  v.  Ctmnlngham,  36  Me. 
161;  Moulton  t.  Chadborne,  31  Me. 
152;  Chase  v.  Bradley,  26  Me.  531. 

Mass. — Smith  v.  Wens,  187  Mass. 
421.  73  NE  6S1;  Adams  v.  Wheeler, 
97  Mass.  67;  MoOough  Wellington, 
6  Allen  506. 

Mich. — Tunnlngly  Butcher,  IM 
Mich.  85,  <3  NW  9>4;  White  v.  Prior, 


question  whether  a  levy  is  excessive  is  one  to  be  pre- 
sented to  the  court  issuing  the  writ  and  in  whieh 
the  action  is  pending  **  by  an  application  for  reUef 
by  the  debtor,  or  his  successor  in  mterest^^^  and  ean 
be  raised  only  by,  the  parties  to  the  action.**  The 
court  may,  after  investigation  as  to  the  value  of  the 
property,  dischai^e  the  attachment  as  to  so  much 
thereof  as  is  in  excess  in  value  of  the  amount  for 
which  the  levy  should  properly  have  been  made.** 
453]  J.  Inventory  and  Appraisal— 1.  Necea- 
si^  for.  It  is  very  generally  required  that  the  offi- 
cer making  a  levy  shall  make  and  return  an  inven- 
tory and  an  appraisal  of  the  property  attached;** 
but  where  the  scnedaling  and  appraising  of  property 

88  Mich.  647,  50  NW  666;  Federsplel 
V.  Johnstone,  87  Mich.  303.  49  NW 
581;  Langtry  v.  Wayne  Clr.  Judges, 
68  Mich.  461,  36  NW  211,  18  AmSR 
352:  MIchela  v.  Stork,  44  Mich.  !,  I 
NW  1034;  Grover  v.  Buck,  34  Mich. 
519;  Stearns  v.  Taylor,  27  Mich.  SS: 
WyckofT  V.  Wyllls,  8  Mich.  47. 

Mont. — Silver  Bow  Mln..  etc.,  Co.  T. 
Lowry.  6  Mont.  618,  6  P  62. 

N.  H.— Huntington  v.  Blalsdell  J 
N.  H.  317:  Odlorne  v:  CoUey,  2  N.  a 
66,  9  Ami)  89. 

N.  J. — Pranklyn  v.  Taylor  Hydraolk 
Air  Compressing  Co..  68  N.  J.  L.  Ill, 
53  A  714;  Tomllnson  v.  Stiles.  29  N. 
J.  L.  426  faff  28  N.  J.  L.  201]. 

N.  T. — Kuhlman  v.  Orser,  12  N,  Y. 
Super.  242;  Watts  v.  Wlllett,  2  Hilt 
212;  McGinn  v.  Ross,  11  AbbPrNS  20: 
Oreenleaf  v.  Humford,  19  AbbPr 
469,  30  HowPr  30  [rev  on  other 
grounds  4  AbbPrNS  130];  Taacks  T. 
Schmidt,  18  AbbPr  307;  Learned  v. 
vandenburgh,  7  HowPr  37t  [aff  S 
HowPr  77  f 

Oh.— Mitchell  ▼,  Byster,  7  Oh.  2S7; 
Sheldon  v.  Sharplsss,  2  Oh.  Dec  (Re- 
print) 1.  1  WestLMonth  42;  Orussell 
V.  Poll,  7  OhSftCP  428,  6  OhNP  439. 

Pa. — Wilson  v.  Shapiro,  2  Pa.  DisL 
367.  12  Pa.  Co.  466. 

Utah. — Snell  v.  Crowe,  3  Utah  2(. 
6  P  522. 

Wis, — Hopkins  V.  Langton,  30  Wla 
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[a]  mdepoudeat  of  amy  stfttMory 
rsgnlatlon  the  officer  levying  the  at- 
tachment  should  Indorse  on  the  proc- 
ess a  memorandum  of  the  property 
seised,  or.  If  the  property  levied  on 
consists  of  so  many  different  articles 
that  they  cannot  be  conveniently  In- 
dorsed on  the  writ,  then  b«  should 
make  an  Inventory  of  them  and  file 
It  with  the  process,  Toolmln  v. 
Lesesne,  2  Ala,  359. 

[b]  Bxoapt  wlisre  a  dSUrvrr  ImmA 
la  glvSB  an  appraisal  of  property  ler- 
lea  on  by  the  sheriff  Is  not  essential 
to  make  valid  the  attachment.  Smith 
v.  Coopers,  9  Iowa  376. 

[c]  The  TalUlty  of  an  nttiitlim— * 
la  not  aSoetod  by  the  failure  of  the 
sheriff  to  make  and  flie  an  Inventory. 
Stewart  V.  Humphries,  1  NYLRee 
217. 

[d]  SsMBtlal  to  TaUd  ]ad«mm*  ot 
■ale. — ^Without  an  Inventory  or  ap- 
praisal no  valid  Judgment  In  attach- 
ment or  sale  thereunder  can  1>«  ren- 
dered or  made.  Tomllnaon  v.  8tfle& 
28  N.  J.  L.  201.  And  see  UcNamara 
V.  Bills,  11  Ind.  516. 

[e]  Uen  attaohes  obIt  to  pxupsf ty 
shown  In  InTentory., — When  the  re- 
turn of  the  sheriff  on  an  order  of  at- 
tachment shows  that  he  levied  an 
order  on  certain  property  deslirnated 
In  the  Inventory  and  appraisal,  and 
returns  the  same  with  the  order,  and 
the  inventory  and  appraisal  contain 
only  a  description  of  certain  articles 
of  personal  property,  the  lien  of  the 
attachment  does  not  attach  to  any 
other  property  except  aacta  as  la 
shown  in  the  Inventory.  Harding  t. 
Kansas  City  Guaranty  L.  A  "P.  Co..  3 
Kan.  A.  Sl»,  48  P  881^ 

[f  ]  Tain*  drtsmlMtf  by  anmriMX 
at  tima  of  lary. — Where  land  anbjeet 


For  latsr  aaaaa,  dartfopnwBta  and  diugw  in  tha  law  see  cumalatlve  Annotations,  same  Utlfc^PM*  and  note  nombar. 
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tabs  on  attaefament  are  for  the  proteetion  abd  b6he- 
it  of  defendant/'*  if  such  schedule  and  appraisal 
are  ranitted  by  order  or  consent  of  defendant,  no 
rights  of  other  creditors  being  involved,  he  will  not 
be  heard  to  object  to  such  omission,'"'  and  where  the 
provision  requiring  the  inventory  is  considered  as 
being  for  the  benefit  of  a  creditor  it  oan  only  be  en- 
forced by  faim.^^  So  also  where  a  bond  to  dissolve 
u  attauiment  provides  for  the  payment  of  the 
imoont  reeovered  in  the  final  judgment,  and  is.  exe- 
cuted without  an  appraisal  of  tlie  attached  land,  as 
required  by  statute,  the  obligors  waive  the  reqnire- 
fflents  for  an  ascertainment  of  the  value  of  the  land 
and  substitute  the  amount  of  the  final  judgment  for 
the  appraised  valoe."'  On  attachment  against  an 
abBcooding  debtor,  where  there  was  an  ^^ndsal  at 
the  time  the  property  was  attached,  ft  second  ap- 
IHraisal  after  judgment  and  before  rate  is  nnneees- 

OuiHkm  cttnUs  by  amwHlTinnit  The  omifsion 
of  the  officer  to  attach  an  inventory  to  his  return. 


to  attachment  \s.  transferred  to  a 
trustee,  and  timber  cut  therefrom  be- 
fore levy  under  a  Judgment  is  recov- 
ered, the  attachment  creditor  is  not 
entitled  to  the  proceeds  of  the  timber 
paid  to  the  trustee,  since  the  value  of 
property  attached  Is  determined  by 
appraisal  at  the  time  of  levy  and  not 
as  of  the  time  of  the  service  of  the 
attachment.  Chase  v.  Bradley,  26  Me. 
iZl. 

I?1  VropArty  vaM,j  fldtadnlM 
iMfon  r*mov«L — A  sheriff  attaching 
goods  in  a  store  is  not  bound  to  re- 
move them  before  making  a  schedule 
thereof.  Com.  v.  Mlddleby,  187  Mass. 
112,  73  NK  208. 

[h]  It  la  tb*  Tain*  of  th*  «ttaoli«a 
pwpMif  as  distinguished  from  the 
Interest  therein  held  by  the  owner  of 
the  record  title  that  Is  to  be  ap- 
praised ln_profwedlngs  for  an  apprais- 
ftl  nnder  Rev.  L.  c  197  |  121.  Haw- 
Mna  V.  Farley,  191  Mass.  23S,  77 
JlS. 

[fl   Kay  not  opm  paokag**  tor  In- 

■pecUom    and    apprusal  A  sheriff 

levying  an  attachment  nnder  the  At- 
tachment Law  of  Pennsylvania  had 
no  authority  to  open  packages  of 
eoods  for  inspection  and  appraisal. 
OaskUl  V.   Glass.   1   B.   Mon.  <Ky.) 

[J]    Appraisal   tavolvliur  uliattels 

BOt  SMB. — An  attachment  levy  should 
not  be  held  wholly  invalid  because  of 
the  fact  that  the  appraisement  In- 
volves certain  chattels  which  the  of- 
ficer and  the  appraisers  have  not 
wen,  and  cannot  see,  because  the 
same  are  locked  In  a  bank  safe  of 
which  they  do  not  have  the  combina- 
tion. Dodson  v.  Wlghtman,  8  Kan.  A. 
S35,  49  P  790. 

[k]  miffM  to  possession  of  ntort- 
mrsd  ohattala  for  pnzpose  of  Inven- 
nrr,)— The  contention  that  a  sheriff 
who  attaches  chattel  mortgaged  prop- 
erty cannot  be  dlatorbed  In  his  pos- 
session by  the  mortgagee  until  an 
tnventory  is  completed,  after  which 
he  has  the  right  to  flx  the  character 
of  the  levy,  and  whether  In  opposi- 
tion or  subject  to  the  mortgage  has 
been  settled  in  the  negative.  Rosen- 
flMd  V.  Case.  87  Mich.  295.  49  KW. 
130. 

(11  A  large  dlsorvtlon  la  left  to 
tiM  sheiiff  In  fixing'  tlte  valuation  of 

the  property  leviea  on  by  him.  In  at- 
tftehmen  t,  as  where  a  part  of  the 
property  levied  on  was  cotton  In  the 
■eed  which  he  conjecturally  esti- 
mated at  a  definite  number  of  bales 
in  the  lint.  Harrison  v,  Harwood,  31 
ttsx.  CE«. 

[mj  Tn  case  of  USersnt  leviea  by 
tna  BSjna  oflLoer  it  Is  sometiines  pro- 
vided that  one  Inventory  and  apprnis- 
al  shall  be  sufflclent,  and  that  It  shall 
not  be  neceaaary  to  return  the  same 
vith  mora  tlum  one  order.  Atchiaon, 


etc,  R.  Co.  V.  Schwarssohild,  etc., 
Co..  68  Kan.  90,  48  P  691,  62  AmSR 

604. 

[n]  Frovlsloa  aa  to  appralaal  lield 
laaimUoatde  to  veaaels, — Me.  Rev.  St. 
c  IM  ii  63-57,  In  regard  to  the  ap- 
praisal of  attached  property,  does  not 
apply  to  a  vessel  at  the  port  of  the 
owner's  residence,  all  fitted  and  about 
starting  to  sea  under  contract  to 
carry  freight  Houltoa  v.  Chadbome, 
31  Me.  IbI. 

[o]  Where  proper^  in  tlte  Slatrlet 
of  OtOambla  la  attacaett  in  the  pos- 
session of  the  owner,  and  a  bond 
given  for  Its  release,  no  appraisement 
is  required.  In  the  aliaenoe  of  a  more 
specific  requirement  therefor,  than 
that  evidenced  by  Code  of  Law  (1901) 
g  4SS.  tT.  8.  Surety  Co.  v,  American 
Prult  Product  Co..  40  App.   (D.  C.) 

tt.  Sheldon  v.  Sharpless,  2  Oh. 
Dec  (Reprint)  1,1  WestLMonth  42; 
Grussell  v.  Poll,  7  OhS&CP  428,  6  Oh 
NP  439. 

so.  Grussell  v.  Poll,  7  OhS&CP 
428,  6  OhNP  439. 

SI.  McGinn  v.  Ross,  11  AbbPrNS 
(N.  T.)  20. 

Sa.  Berry  v.  Wasaerman,  179  UaB& 
637.  61  NE  228. 

63.  Donely  v.  McGrann,  1  Del.  453. 

64.  Pacific  Postal  Tel.  Cable  Co.  v. 
Ftelschner,  66  Fed.  899.  14  CCA  186; 
Franklyn  v.  Taylor  Hydraulic  Air 
CompresBlnB  Co.,  68  N.  J.  L.  113,  62 
A  71*. 

65.  Pearce .  v.  Baldrldge,  7  Ark. 
413;  Dronlllard  V.  WhlsUer,  29  Ind. 

662. 

[a]    Statute  reqalriaff  aeiiednle. — 

This  Is  true  even  though  the  officer 
Is  required  by  statute  to  return  the 
writ  with  his  return  Indorsed  thereon 
and  a  schedule  of  the  property  at- 
tached. Pearce  v.  Baldrldge,  7  Ark. 
413. 

66.  Ind. — McNamara  v.  EUis.  14 
Ind.  516;  Leach  v.  Swann,  8  Btackf. 
68  (one). 

Kan. — ^Harding  v.  Kansas  City 
Guaranty  L.  ft  T.  Co..  8  Kan.  A.  619, 
48  P  885  (two). 

Nebr. — Connelly  v.  Edgerton,  22 
Nebr.  82,  34  NW  76  (holding  that  the 
statute  reaulres  that  the  officer  to- 
gether with  two  residents  of  the 
county,  in  whose  presence  he  has 
made  his  declaration  of  attachment, 
shall  make  an  Inventory  and  ap- 
praisal, such  residents  having  been 
first  sworn  or  afHrmed). 

N.  J. — Thompson  v.  Sbstbum.  16  N. 
J.  L.  100  (one). 

N.  T.— Taackfl  V.  Schmidt.  18 
AbbPr  $07  (two). 

la]  Appraisal  Iv  ditforent  peraous 
under  aama  wrttp— Where  dlfTerent 
pieces  of  property  are  attached  un- 
der the  same  writ  different  peraona 
may  b*  called  in  to  aaalat  in  the  ap- 


as  required  by  statute,  may  be  cured  by  amoid- 
ment.** 

Effect  of  specific  descriptiou  in  return.  It  has 
been  held  that  where  the  officer  in  his  return  to  a 
vrit  of  attachment  gives  a  specific  description  of 
the  property  attach^  a  schedule  reiteratii^  the 
same  facts  is  unnecessary."" 

[i  464]  2.  Who  Hay  Make.  The  manner  of 
mining  such  inventory  and  appraisal  is  dependent 
upon  statutes.  In  some  jnrisdietioiiB  the  officer  is 
required  to  make  the  inventory  and  appraisal  with 
the  assistance  of  a  specified  number  of  credible  and 
dieinterested  householders**  who  must  be  first 
sworn  by  the  officer.*^  la.  others  the  officer  is  re- 
quired to  make  an  inventory  in  the  presence  of  a 
designated  number  of  witnesses,**  or  the  inventory 
and  appraisal  are  required  to  be  made  by  two  dis- 
interested freeholders.**  The  count?  cl^:^  issuing 
a  writ  of  attaohment  is  not  disqualified  from  acting 
as  an  appraiser.'* 

465]   8.  Time  of  HaUng.  It  is  not  essential 

praisal  thereof.  Will  v.  Whitney,  15 
Ind.  194. 

[b]  A  mistake  In  annuuonlng'  only 
one  householder.  Instead  of  two  as 
required  by  statute,  will  not  vitiate 
the  attachment.  Gapen  v.  Stephen- 
son, 18  Kan.  140. 

[c]  Effect  of  fallnze  of  ofloer  to 
partlolpate  In  appraisal. — ^The  failure 
of  the  undersheriff  to  participate 
with  the  appraisers  In  the  appraisal 
of  the  property  Is  not  such  an  omis- 
sion In  the  service  of  the  writ  as  re- 
quires the  court  to  auaeh  It  or  set 
aside  the  levy  as  to  all  the  property. 
Emerson  v.  Tliatcher,  6  Kan.  A.  326, 
61  P  50. 

[d}    Proper  i^pralaai  qoaatlon  fbr 

conrt. — Whether  attached  property 
has  been  appraised  with  "the  assist- 
ance of  a  dlBlnterested  and  credible 
householder"  of  the  proper  county  la 
a  question  for  the  court  In  determin- 
ing whether  such  property  should  be 
ordered  to  be  sold,  or  an  ordinary 
Judgment  rendered  only.  Foster  v. 
Dryfus,  16  Ind.  168. 

87.  Hopkins  v.  Langtry,  30  Ark. 
379;  Harding  v.  Kansas  City  Guar- 
anty L.  &  T.  Co..  3  Kan.  A.  519.  43 
P  835;  Connelly  v.  Edgerton.  22  Nebr. 
82,  34  NW  76;  Merchants*  Bank  v. 
Canada  Steel  Co.,  17  N.  S.  258.  Con- 
tra WUl  v.  Whitney,  15  Ind.  194. 

[a]  Blfht  of  deputy  sheriff  to  ad- 
minister oath. — Where  a  deputy  sher- 
iff serves  an  order  of  attachment  he 
may  administer  the  oath  to  the  ap- 
praisers of  the  property  attached. 
Dunlap  v.  McFarland,  25  Kan.  488. 

[b]  Evidence  of  Bwearlnff  of  ap- 
pralaera  held  sufficient  see  Merchants' 
Bank  v.  Canada  Steel  Co.,  17  N.  S.  S58. 

58.  Woodworth  v.  Lemmerman,  9 
La.  Ann.  524  (two). 

59.  Wyckoff  V.  Wyllls.  8  Mich.  47. 
[a]     Waiver  of  objection  to  ap- 

pralasr. — Where  the  sherlfTs  return 
upon  an  attachment,  showing  an  ap- 
praisal of  the  property  levied  on,  by 
disinterested  freeholders,  duly  sworn, 
as  required  by  statute,  la  not  dis- 
puted or  assailed  In  any  manner  in 
the  attachment  suit,  the  party  whose 
goods  were  so  levied  on  cannot  ob- 
ject, when  the  attachment  proceed- 
ings come  collaterally  In  question, 
that  the  appraisers  were  members  of 
his  own  family,  and  consequently  not 
disinterested,  that  they  were  not 
freeholders,  or  that  they  were  not 
sworn,  he  having  been  personally 
served,  and  not  shown  to  have  been 
ignorant  of  the  facts.  The  statutory 
requirement  of  disinterested  freehold- 
ers as  appraisers  is  for  his  protec- 
tion, and  it  cannot  be  presumed  that 
members  of  his  family  liave  an  In- 
terest adverse  to  his.  Orover  v. 
Buck.  34  Mich.  619. 

to.  De  Carle  v.  Harka,  171  Uich. 
1«7,  117  NW  »4. 


Digitized  by 


240   [60.  J.] 


ATTACBMJSNT 


[§§  455460 


to  the  validity  o£  a  levy  that  the  inventory  and  &p- 
praisal  should  be  made  immediately,'^  but  it  will  be 
snflBcieDt  if  the  same  be  made  within  a  reawmable 
time." 

456]   4.  Form  and  Beanisitee— a.  In  OeneraL 

The  inventory  must  be  just,  true,  and  minute  as  to 
all  the  property  seized,  and  the  estimated  value  of 
the  several  articles  of  personal  property  should  be 
stated;'*  but  a  description  of  the  property  so  full 
and  true  as  to  preclude  any  mistake  as  to  what 
property  was  attached  is  sufficient,"*  and  it  has  been 
held  that  inability  or  inadvertence  to  mention  a 
debt  due  to  attachment  defendant  as  residuary 
legatee  in  the  inventory  filed  by  the  sheriff  will  not 
defeat  the  lien  of  the  attachment,,  where  the  attaeh- 
ment  itself  and  the  notice  were  broad  enough  to 
cover  such  indebtedness,  since  the  court  may  au- 
thorize an  amendment  of  the  inventory.'^ 

Levy  on  several  parcels  of  land.  It  has  been  held 
that  if  several  parcels  of  land  are  levied  on  it  is  not 
necessary  to  make  a  separate  appraisement  of  each 
lot,  but  the  whole  may  be  appraised  by  one  esti- 
mate without  specifying  the  separate  value  of  eaeh 
parcel.'" 

Snch  articles  as  are  perlaluUe  must,  it  has  beeil 

held,  be  enumerated.""^ 

Consideration  of  return  in  connection  with  ap- 
praisaL  Where  the  appraisals  of  property  seized 
under  a  writ  of  attachment  are  referred  to  in,  and 
attached  to,  the  sheriff's  return,  the  latter  must  be 
considered  in  connection  with  them  in  determining 
whether  the  appraisal  was  properly  made." 

[$  457]    b.  Signature.    Where  so  required  by 

61.  Dodson  V.  Wlghtman,  6  Kan. 
A.  83G,  4fl  P  790;  Greenleaf  v.  Mum- 
ford.  19  AbbPr  (N.  T.)  469.  30 
HowPr  30  [rev  on  other  grounda  4 
AbbPrNS  130],  But  aee  Watts  v. 
Willett.  8  Hilt.  (N.  T.)  212  (to  the 
effect  that  after  making  an  attach- 
ment the  olllcer  shall  Immediately 
make  an  Inventory,  etc.). 

69.  Toulmln  v.  Lesesne,  2  Ala.  S59; 
Wilson  V.  Shapiro,  2  Pa.  Dlst.  367,  12 
Pa.  Co.  466  (the  latter  caae  holding 
a  delay  of  four  days  not  unreaaon- 
able). 

63.    Tancka  v.  Schmidt,  18  AbbPr 
(N.  T.)  307. 

[a]  Bffeot  of  faUnre  to  plaoe  value 
on  hooka,  etc.,  veiled. — Where  bookn, 
ledgers,  and  other  accounts  of  a  con- 
cern were  attached  by  creditors,  but 
the  apDraleera  placed  no  value  oppo- 
site tbem  in  the  inventory  of  the 
property  taken,  this  failure  was  held 
not  to  deprive  the  creditor  of  the 
benefit  of  his  attachment.  New  Tork 
Rubber  Co.  v.  Gandy  Belting  Co..  11 
Oh.  Clr.  Ct.  618,  G  Oh.  Clr.  Dec.  286. 

[b]  atatemeat  of  stMrate  values. 
— An  attachment  under  Mass.  Gen.  St. 
c  123  !  77  is  not  invalidated  by  the 
fact  that  the  appraisers  did  not  state 
in  their  certificate  the  separate  value 
of  each  article  in  the  schedule  pre- 
pared by  the  officer,  but  appraised  the 
whole  property  at  a  round  sum. 
Wheeler  v.  Raymond.  130  Hasa.  247. 

[c]  Deducting  unooat  of  pclor  at- 
tadunent. — If  appraisers  deduct  from 
the  value  of  land  levied  on  the 
amount  of  a  previous  attachment  on 
the  same  land,  in  a  suit  pending  in 
court  &t  the  time  of  the  levy,  consid- 
ering such  attachment  as  an  en- 
cumbrance on  the  land,  the  levy  will 
be  void.  Barnard  v,  Flaher,  7  Mass. 
71.  See  also  Pease  v.  Bancroft,  5 
Mete.  (Mass.)  90. 

[d]  A  oertUoate  of  levy  and  in- 
ventory beginning.  "State  of  Michi- 
gan, county  of  Ionia — as.,"  reciting 
the  levy  on  a  certain  piece  of  land, 
part  of  a  certain  lot  number  of  the 
original  plat  of  the  village  of  P.  was 
held  to  make  It  reasonably  certain 


that  the  village  waa  located  In  Ionia 
county  in  the  .  State  of  Uichlgan. 
John  D.  Gruber-Co.  V.  Davig,  (Ulch.) 
149  NW  990. 

e«.  See  Steaiaia  v.  Stlshy,  74  Vt 
68.  68  A  115.      ,  r 

[a]  SaaotlBtloB  Mtt  mdBelut. — 
Where  a  aheriirs  return  to  an  attach- 
ment states  that  he  attached  two 
horaea  and  one  surrey  of  defendant 
at  the  town  of  L,  and  It  appears  that 
defendant  haa  only  two  horses  and 
one  surrey  In  the  town,  the  return 
is  sufficient  to  give  the  ofllcer  a  lien 
on  the  property.  Steams  v.  Silsby,  74 
Vt.  68.  52  A  us- 
es. Dunn  v.  Arkenburgh,  48  App. 
DIv.  518,  62  NTS  861.  31  NTClvProc 
67  [aff  166  N.  T.  669  mem,  59  NE 
1122  mem], 

68.  Peabody  v.  MInot,  24  Pick. 
(Mass.)  329;  Bond  v.  Bond,  2  Pick. 
(Mass.)  382;  Barnard  v,  Plsher,  7 
Mass.  71,    See  Gen.  St.  c  103  |  6. 

67.  Taacks  v,  Schmidt,  18  AbbPr 
(N.  Y.)  307. 

68.  Horton  v.  Monroe,  98  Mich.  19S. 
57  NW  109. 

69.  Harding  v.  Kansas  City  Guar- 
anty L.  &  T.  Co.,  8  Kan.  A.  B19,  43 
P  836. 

[a]  Omlasloa  of  dmature  a  mere 
Imgvlarltr. — Under  an  Ohio  statute 
the  omission  of  the  sheriff  to  sign  the 
inventory  and  appraisal  waa  held  to 
be  a  mere  Irregularity  which  did  not 
affect  tha  validity  of  the  proceedings. 
Mitchell  V.  Eystef,  7  Oh.  267. 

70.  Hopkins  v.  Langton,  SO  Wis. 
379  (where  it  was  held  that  while 
the  appraisal  and  return  could  not  be 
held  sufficient  without  the  appraisers' 
signatures  yet  such  defect  was  aa 
amendable  one). 

71.  Matthews  v,  Forslund,  113 
Mich.  416.  71  NW  854:  Gary  v.  Ever- 
ett. 107  Mich.  654.  65  NW  566;  Tun- 
nlngly  v.  Butcher.  106  Mich.  35.  63 
NW  994;  Pedersplel  v.  Johnstone,  87 
Mich.  303.  49  NW  S8I;  Stearns  v. 
Taylor,  27  Mich.  88;  WyekofT  v. 
Wyllls,  8  Mich.  47;  Watts  v.  WUlett, 
2  Hilt.  (N,  Y.)  212;  Duffee  v.  Records. 
2  Pennyp.  (Pa.)  S4S.  12  WklyNC  2Jt7. 


statute  the  inventory  or  appndsal  riionld  be  signed 
by  the  officer  before  returmng  the  same,"*  and  the 
appraisement  should  be  si^ed  by  the  appruisers." 

458 j  5.  Serrieo  of  ^rentcary.  In  some  states 
the  officer  is  required  to  serve  on  defendant  a  eopj 
of  the  inventory  at  the  same  time  he  serves  the  lat- 
ter with  a  oopy  of  the  writ.''  It  haa  been  held, 
however,  that  the  failure  of  the  officer  to  serve  a 
copy  of  the  inventory  on  defendant  can  be  taken  id- 
vantage  of  by  the  latter  only  and  is  not  available 
for  a  subsequent  attaching  creditor,^^  and  that  a  de- 
fendant in  attaehmmt  waived  service  of  m  oopy  of 
the  writ  and  inventory  by  abaeondii^  from  tiie  eoiu- 
ty  and  state." 

459]  6.  Effect  and  Oondaainnen  of  Invm- 
to^  aad  AppnitaL  Upon  the  question  of  whether 
any  speciQc  property,  real  or  phonal,  has  been  at- 
tached, the  inventory  returned  by  the  officer  is  con- 
clusive,'* and  the  appraised  value  of  such  property 
is  prima  facie  evidenee  of  its  real  vahie  as  against 
the  officer.'*  Where,  however,  personal  property 
seised  by  the  officer  is  afterward  sold  by  him  at 
official  sale,  the  value  of  the  goods  is  not  determined 
solely  by  the  appraisal,  but  the  amount  received  by 
the  officer  at  such  sale  is  competent  evidrace  of 
value  as  is  also  the  opinion  of  persMiB  familiar  witb 
the  goods  and  acquainted  generally  with  the  valite 
of  such  goods.'* 

U  460]  K.  Property  Previously  Levied  on  under 
Other  Procesa—l,  Personalty— a.  wlio  Hay  Levy— 
(1)  In  GeneraL  An  officer  who  has  levied  on  per- 
sonalty may  subsequently  make  a  levy  on  the  qame 
property  under  a  writ  of  attachment;"  but  as  a 

[a]    Service  of  mioli  eepr  Iqr  sav 
other  than  isrrlnf  oflloar  does  not 

irt  Jurui 


give  the  court  JurT 
Everett,  "    ~  '  ' 


idiction,  Gary  v. 
107  Mich.  eS4,  6S  NW  R«<. 
[bj  BarvlM  OA  prMUant  or  eaflUar 
of  taak^The  act  providing  that 
ser^-lce  of  an  atUchment  shall  be 
made  by  delivering  "to  said  defend- 
ant, or  defendants,  or  one  of  tham.  a 
copy  of  Said  attachment  with  an  In- 
ventory of  the  property"  Is  complied 
with,  where  defendant  Is  a  bank,  br 
making  such  service  upon  its  preii- 
dent  or  cashier.  Mechanics'  Nat 
Bank  v.  Miners'  Bank,  13  WklyNC 
(Pa.)  615.  . 

[c]  Omission  to  o*rtlfy  wdt  tea* 
•died  by  daly  certUUd.  uvmtory.^ 
The  fact  that  the  copy  of  the  writ 
of  attachment  served  was  not  certi- 
fied by  the  officer,  where  it  Is  in  fact 
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s  accompanied  by  a 
cony  of  the  inventory  duly  certified, 
will  not  render  the  service  invalid. 


such  defect  being  purely  formal,  and 
the  certlflfeate  of  the  inventory  lear- 
Ing  no  doubt  aa  to  the  cbaractsr  of 
the  proceeding.  Leonard  v.  Wood- 
ward. 34  Mich.  514. 

72.  Duffee  v.  Records.  3  Pennyp. 
<Pa.)  34S.  12  WWyNC  287. 

J;a]  The  valiAl^  of  tke  Xnr  l>  art 
totad  by  failure  to  serve  the  in- 
ventory .upon  defendant.  West  t. 
Berg,  66  Minn.  287,  68  NW  1077. 

73.  Thomas  v.  Richards,  69  WU. 
671.  SB  NW  42. 

74.  Caraon  v.  Ooldeo,  36  Kan.  70&, 
14  P  166.,  ■ 

7B.  Learned  v.  Vandenburgh.  7 
HowPr  (lU.  Y.)  379  taft  8  HewPr  771 

[a]  TTafler  Xass.  Jtev.  1^  o  IBf  H 
131,  IBS,  the  report  of  appraisers  ap- 
pointed on  an  application  under  I 
123  was  conclusive  on  the  maglatrata. 
Hawkins  v.  Farley.  191  Maaa.  MCw  77 
NE  819. 

76,  Douglass  v.  Hill.  29  Kan.  S3T. 

77,  Day  v.  Becher.  26  S.  G.  I*. 
92  (holding  that  where  goods  hav« 
been  levied  on  by  a  sheriff  under 
executions  In  his  hands,  and  before 
they  are  sold  a  writ  of  foreign  at- 
tachnient  against  the  same  dei'end- 
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[6C.J.]  241 


Beinre  uid  takii^  poMeasuHi  the  offloer  is  essen- 
tial in  ease  of  a  levy  upon  penoualty/"  it  has  been 
h^d  in  some  jurisdiotions  that,  where  goods  are 
held  by  an  officer  under  other  process,  an  attach- 
ment can  be  levied  thereupon  only  by  such  officer/" 
and  another  officer  eaonot  make  a  levy  thereon  even 
though  the  offieer  holding  the  property  assents  to 
the  snbaeqnent  so-called  levy,^"  or  although  such 
officer  or  his  keeper  agrees  to  aot  also  as  the  keep- 
er of  the  second  offieer.^^  According  to  the  decisions 
in  other  states,  however,  if  personal  property  u 
levied  upon  under  a  writ,  it  may  still  oe  subjected 
to  furthor  levies  either  by  the  same  or  another  offi- 
cer, such  levy  beii^  made  subject  to  the  prior  levy 
or  levies.*^ 

[i  461]    (2)  DepoUtti.   In  some  jurisdictions  it 


is  held  that  a  d^nty  is  bo  far  a  different  officer  from 
his  principal  as  to  come  within  the  n^etuung  of  the 
rule  forbidding  levies  on  the  same  property  by  dif- 
ferent officers,  and  that  he  is  therefore  unable  to 
levy  i^Kin  goods  already  attached  by  such  princi- 
pal.^^   In  other  jurisdictions,  however,  ihe  .ftcts  of 

,  the  deputy  are  regarded  as  the  acts  of  the  prind- 
pal,  and  a  deputy  may  levy  an  attachment  upon 
property  already  attached  by  his  principal  through 
another  deputy.** 

462]   b.  JOanner  of  Levy— (1)  By  Officer  Who 

.  Made  Frmions  Levy.  Where  an  officer  holds  ac- 
tual or  constructive  possession  of  property  under  a 

.  prior  levy,'^  no  affirmative  or  overt  act  on  his  part 
ig  necessary  in  making  a  levy  under  a  subsequent 
writ;"  but  he  may  simply  treat  the  property  as 


ant  Is  lodged  tn  hts  offlce,  be  may 
levy  the  attachment  also  on  the 
goods,  and  this  Is  not  a  case  where 
the  property  or  fund  Is  protected  by 
being  tn  the  custody  of  the  law).  See 
also  cases  Infra  note  79. 

T8.    See  supra  \i  428-4S4. 

[a]  Tkm*  can  1m  no  Joint  pomM- 
•iOB  br  oOoan  wialrlnr  diSafant  at- 
tMlun*nt«.r— The  constructive  or 
actual  possession  of  the  same  by  the 
officer  making  the  first  attachment 
excludes  the  possession  of  other  offi- 
cers making  or  attempting  to  make 
subsequent  attachments.  Cotlrln  V. 
Smith.  51  Vt.  140. 

79.  U.  S. — Coming  V.  Dreyfuo,  SO 
Fed.  426  (construing  Louisiana  stat- 
ute). See  also  Perrv  v.  Bharpe,  8 
Fed.  15  (construing  Ohio  statute). 

Ky. — Oldbam  v.  Scrivener,  S  B. 
Mon.  67S. 

Mass. — Polley  v.  Lenox  Iron  Works, 
l&  Gray  513;  Robinson  v.  Ensign,  6 
Gray  300;  Denny  v.  Hamilton.  16 
Haas.  402;  Thompson  v.  Har«h,  14 
Haaa.  »»;  Watson  v.  Todd,  6  Mass. 
271. 

Nebr. — Merrill  v,  Wedgwood.  26 
Nebr.  288.  41  NW  149.  _ 

N.  H.— Pierce  v.  Jackson..  CG  X.  H. 
121,  18  A  319;  Fellows  v.  Wadsworth. 
62  N.  H.  2fi;  Sinclair  v.  Tarbox,  2 
N.  M.  136:  Odiorne  v.  Colley,  2  N.  H. 
fiC.  9  AmD  39. 

Ob.— Bailey  v.  Childs,  4«  Oh.  St 
557,  24  NB  598;  Davidson  v.  Kuhn,  1 
DIsn.  405.  12  Oh,  Dec.  (Heprlnt)'  699. 

Tex. — Heye  v.  Moody,  67  Tex.  616, 
4  SW  242. 

Vt.— Coflrln  V.  Smith.  61  Vt.  140; 
West  River  Bank  v.  Gorham.  38  VL 
647;  Rogers  v.  Fairfield.  3«  Vt.  641; 
Burroughs  v.  Wright,  19  Vt.  610. 
Compare  Hall  v.  Walbrldge,  2  Alk. 
215  (from  which  it  would  seem  that 
personal  chattels  attached  on  mesne 
process  by  one  officer  may  be  subse- 
quently attached  on  other  process  by 
other  officers,  and  thus  successive 
liens  created  in  favor  of  different 
ofHcers). 

[a]  Wliars  property  bas  l>Mn  at- 
tacksd  br  a  Amnxr  ahevur,  writs  of 

attachment  subsequently  Issued 
should  also  be  placed  In  his  hands  for 
exseutlon,  and  not  with  another  offi- 
cer. Beaulleu  v.  Clark.  210  Mass. 
90.  98  NE  819. 

[b]  ■aaOm  so  ioa«w  sppUm  aftsf 
po— SBSloa  »^i»q«lshsd^An  attach- 
ment of  personal  property  07  an  offi- 
cer after  It  had  been  attadhed,  and 
while  It  still  remained  In  the  custody 
of  another,  would  undoubtedly  be  an 
unlawful  Interference  with  the  rights 
of  the  latter,  and  might  allord 
ground  for  maintaining  an  action  of 
trover  to  recover  Its  value;  but  that 
is  expressly  upon .  the  ground  that 
possession  is  nepest^ry  to  oonatltute 
or  to  preserve  and  continue  an  at- 
tachment. When  possession  Is  given 
up,  or  the  property  Is  abandoned  or 
restored  to  the  deotcr,  the  Hen  cre- 
ated by  the  attachment  is  lost.  Pol- 
ley  V.  I«noz  Iron  Works,  16  Gray 
(Mass.)  61S.  See  also  Coffrln  v. 
Smith.  Bi  Vt.  148  (holding  that,  when 


the  constructive  possession  of  prop- 
erty acquired  by  the  first  attach- 
ment ceases,  Us  effect  upon  the  sec- 
ond attachment  also  ceases  and  the 
latter  attachment,  irttlch  bad  been 
kept  In  abeyance,  becomes  operative 
and  In  force). 

80.  Bailey  v.  Chtlds,  46  Oh.  St.  557, 
24  NE  598. 

81.  Robinson  v.  Snslgn,  6  Gray 
(Mass.)  300.  But  see  Davidson  v. 
Kuhn,  1  DIsn.  405,  12  Oh.  Dec.  (Re- 
print) 699;  National  Wall-Paper  Co. 
v.  Fourth  Nat.  Bank,  (Tenn.  Ch.  A.) 
61  SW  1002. 

82.  U.  S. — Brooks  v.  Fry,  46  Fed. 
776  (construing  Arkansas  statute); 
Bates  V.  Days,  17  Fed.  167.  6  Mc- 
Crary  S42  (construing  Missouri  stat- 
ute). 

Conn, — Tomllnson  v.  Collins.  20 
Conn.  164;  Cole  v.  Wooster,  2  Conn. 
203. 

IlL— White  V.  Cnlter.  12  HI.  A. 
88. 

Mo. — Patterson  v.  Stephenson,  77 
Mo.  829;  StaU  v.  Curran.  4S  Mo.  A. 
148. 

N.  J. — Woodward  v.  Llshman.  80  N. 
J.  L.  £86,  690.  78  A  701  [olt  Cycl. 

N.  T.— Benson  v.  Berry,  66  Barb. 
620. 

See  DuOua  v.  Crelghton,  14  Can.  fi. 
a  740. 

83.  Strout  v.  Bradbury,  6  Me.  313; 
Walker  v.  Foxcroft,  2  Me.  270;  Bagley 
V.  White,  4  Pick.  (Masa)  895,  16  AmD 
363;  Thompson  v.  Marsh,  14  Mass. 
269;  Vinton  v.  Bradford,  13  Mass.  114, 
7  AmD  119;  Pierce  v.  Jackson,  66  N, 
U.  121,  18  A  819;  Moore  v.  Graves, 
3  N.  H.  408;  West  River  Bank  v.  Gor- 
ham, 38  Vt.  649. 

[a]  VosssssloB  hsld  Insafflfltont  to 
pTSVsnt  levy  br  depQtT.r~Where  the 
holder  of  a  chattel  mortgage  requests 
the  sheriff  to  take  possession  of 
mortgaged  goods  which  are  surren- 
dered to  him  by  the  mortgagor,  and 
he  posts  notices  of  sale  under  the 
mortgage,  but  no  notice  is  given  as 
provided  for  in  Wash.  Terr.  Code  { 
1993,  his  possession  Is  not  such  as 
will  prevent  a  levy  of  the  same  goods 
being  made  on  a  writ  of  attachment 
by  a  deputy  sheriff;  nor  does  such 
possesBlon  avoid  the  necessity  of  the 
actual  levy  by  the  sheriff  of  a  writ 
of  attachment  placed  In  bis  own 
hands.  B.  C.  Meacham  Arms  Co.  v. 
Strong.  3  Wash.  T.  61,  18  P  246. 

84.  Claflln  V.  Purstenhelm,  49  Ark, 
302,  6  SW  291;  Heye  v.  Moody,  67 
Tex.  616,  4  SW  242. 

85.  Iowa. — German  Sav.  Bank  v. 
Capital  City  Oatmeal  Co.,  108  Iowa 
380.  79  NW  270. 

Mass. — ^Knap  v.  Spragne,  9  Mass. 
268.  6  AmD  «4. 

Nebr. — Merrill  v.  Wedffwood,  26 
Nebr.  283.  41  NW  149. 

Vt.— Adams  V.  Lane,  38  Vt.  640. 

Wash, — Anderson  v.  Land,  5  Wash. 
493,  32  P  107.  34  AmSR  875. 

Wis. — Bell  v,  Shafer.  68  Wis.  223, 
16  NW  628. 

[al  The  fliwfc  attachWOTit  nnst  hs 
nmutlav  when  the  second  attach- 
ment is  made  in-  order  that  the  sec- 


ond writ  may  create  a  Hen  upon  the 
proceeds  of  a  previous  sale  under  the 
first  writ.  Adams  v.  liane,  38  Vt. 
640. 

[b]  Upon  the  dlseolnUon  of  an  at- 
tachment the  right  of  the  officer  to 
the  contiTil  and  Tiosseasion  of  the 
property  (■asi  s,  :itk1  if  he  Is  after- 
ward cloth'd  with  .Tiitliority  to  seize 
property  of  di  fL-ndant  he  must  act 
on  such  authority  inde[>endently  of 
any  effect  or  power  of  the  old  writ. 
Anderson  v.  Land,  6  Wash.  493,  32  P 
107.  34  AmSR  S7S. 

[c]  The  possession  by  a  xsoslptor 
of  proper^  attached  has  been  held 
to  be  so  lar  the  possession  of  the 
sheriff  that  the  latter,  while  the  re- 
ceiptor retains  actual  possession, 
may  make  a  second  attachment  upon 
another  writ  by  making  a  return  to 
that  effect  and  giving  the  receiptor 
notice  with  direction  to  hold  the  prop- 
erty to  answer  upon  the  second  at- 
tachment. Whitney  v.  Farwell,  10  N. 
H.  9;  Bell  V.  Shafer.  68  Wis,  228.  16 
NW  628.  See  also  Tomllnson  v.  Col- 
lins. 20  Conn.  364  (where  it  was  held 
that  where  an  officer  has  once  at- 
tached property  and  placed  It  with 
the  creditor  as  bailee,  and  another 
writ  fs  placed  in  his  hands  by  an- 
other creditor,  he  may  again  attach 
the  property  without  notifying  the 
bailee  thereof).  But  compare  Water- 
man V.  Treat,  49  Me.  309.  77  AmD  261 
(holding  that  where  an  officer  deliv- 
ers  attached  property  to  a  receiptor, 
and  takes  a  receipt  for  Its  redelivery 
or  the  payment  of  a  sum  of  money, 
the  attachment  Is  thereby  dissolved, 
and  a  subsequent  valid  attachment, 
even  by  the  same  ofllcer,  cannot  be 
made  without  a  new  selsure  of  the 
property). 

[d]  Zf  property  has  nsvsv  00ms 
Into  a  rsoetptor's  aotosl  possssslon. 
or  has  been  returned  by  him  to  de- 
fendant, it  must  he  seized  wherever 
it  can  be  found  on  the  subsequent  at- 
tachment,' and  a  mere  return  by  the' 
ofllcer  Is  Insufficient.  Bell  v.  Shafer. 
68  Wis.  223,  IS  NW  628. 

te]  If  the  property  has  hesn  taksa 
fiom  the  sttosr's  onstody,  as  by 
replevin,  and  he  subsequently  re- 
ceives other  orders  of  attachment,  no 
lien  will  be  created  on  the  property 
thereby.  Merrill  v.  Wedgwood,  25 
Nebr.  288.  41  NW  149. 

88,  U.  8.— Naumburg  t.  Hyatt,  24 
Fed.  898  (construing  North  Carolina 
statate).  . 

Cal.T-^Connor  v.  Blalte,  29  QU. 
312. 

Conn. — Tomllnson  v.  Collins,  20 
Conn.  364. 

,  Iowa, — (^erman  Sav.  Bank  v.  Cap- 
Itel  City  Oatmeal  Co.;  108  Iowa  380, 
79NW  270. 

Mass. — Turner  v.  Austin.  16  Mass.' 
181:  Knap  V.  Sprague,  9  Mass.  258, 
6  AmD  64. 

Mo.— State  v.  Curran.  46  Mo.  A. 
142. 

Nebr, — Merrill  v.  Wedgwood,  25 
Nebr.  283,  41  NW  149. 

N.  H.— Whitney  V.  Farwell.  10  N, 
H.  8. 
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seized  nnder  the  enbsequeut  writ  also  and  make  his 
retain  accordingly."' 

463]  (2)  By  Officer  Other  Than  One  Who 
Hade  mvions  Levy.  Where  a  subsequent  levy  is 
made  by  an  officer  other  than  the  one  who  made  the 
first  levy,  the  possession  of  the  first  officer  is  not  to 
be  disturbed,  bat  the  levy  is  made  by  notifying  the 
officer  in  possession  of  the  making  of  it."*  In  such 
case  the  retam  need  not  n)ecify  the  property,  bnt 
it  is  snffieient  to  refer  to  the  property  as  ail  vhioh 
is  in  the  custody  of  the  officer  in  posseBsion."** 

[%  464]  2.  Beal^.  Since  in  the  eaae'^of  levy 
apon  realty,  the  officer  levying  acquires  neitber'title, 
possession,  nor  special  property,"**  there  is  no  ^ason 
why  an  attachment  creditor  may  not  aeqnirie  a 'valid 
lien  by  the  levy  of  a  writ  of  attachment  ott  land  on 
whii^  another  officer  has  already  levied  an  attach- 
ment or  executionj'^*  subject,  of  course,  to. the  lien 
of  the  prior  attachment  or  execution  creditor." 

[%  465]   L.  Successive  Levies  nnder  Same  Writ. 


In  the'  absence  of  fraud  there  is  no  reason  whieh  viD 

Srevent  a  second  levy  xspaa  personal  pmporty,  un- 
vee  the  ontstandii^  writ,  where  such  pn^Mzty  hit 
once  be^  taken  bat  afterward  surrendered  nut- 
take  or  othuwise,  no  ottier  rights  intervene,  ind 
ttie  legal  owner  interposes  no  protest  against  each 
second  levy.*'  Where  an  officer  attaches  property 
at  different  times  on  the  same  writ  et^es  need  not 
be  left  in  each  instance,  the  leaving  of  a  single  copy 
iaelnding  a  list  of  all  the  property  attached  before 
the  time  of  serviee  elapses  being  held,  <m  a  plea  in 
abatement,  to  constitute  good  service.** 

[$  466]  IC  Effect  of  Lovy^l.  In  OeuraL  A 
levy  under  attachment  merely  creates  a  specific  lien 
upon  the  property  and  takes  it  into  the  custody  of 
the  law  to  secure  it  agiunst  alienation  of  the  debtor 
and  the  judgments  of  other  creditors  and  to  hold  it 
to  be  levied  upon  Inr  execution  when  judgment  sfasll 
have  been  obtained.*"  It  operates  only  upon  sacb 
rights  in  the  property  as  the  debtor  has  at  the  time 


N-  T. — ^Wehle  v.  Conner,  83  N.  T. 
231. 

Vt. — Adams  v.  Lane,  38  Vt.  640. 

Wis. — Evans  v,  Virpin,  72  Wis.  42!. 
39  NW  864.  7  AmSR  870. 

"When  property  Is  thus  in  custody, 
and  a  second  attachment  Is  to  be  Lev- 
led,  no  overt  act  la  essential  to  ef- 
fect the  levy.  The  officer  can  only 
treat  the  property  as  seized,  and 
make  his  return  accordingly.  In 
Drake  Attachment,  section  269,  It  Is 
said:  'If  It  be  desired  to  attach  prop- 
erty already  attached  and  In  an  offi- 
cer's custody,  the  writ  should  be  de- 
livered to  and  executed  by  him,  when 
It  will  be  available  to  hold  the  sur- 
plus after  ■atisfylnr  the  previous  at- 
tachment, or  the  whole.  If  that  at- 
tachment should  be  dissolved.  In 
sueli  case  no  overt  act  on  the  part  of 
the  officer  Is  necessary  to  effect  the 
second  levy,  but  a  return  of  It  on  the 
writ  will  be  sufflclent.  .  .  .  So,  where 
the  property  is  In  the  hands  of  a 
bailee,  the  officer  who  placed  It  there 
may  make  another  attachment  with- 
out the  necessity  of  an  actual  seiz- 
ure, by  making  return  thereof,  and 
fflving  notice  to  the  bailee.'  The  rule 
has  numerous  cases  cited  for  Its  sup- 

fiort."  German  Sav.  Bank  v.  Cap- 
tal  City  Oatmeal  Co.,  108  Iowa  380, 
381,  79  NW  270. 

[a]  The  men  rooehlt  of  a  snbM- 
guMit  writ  Is  in  effect  a  constructive 
levy  upon  the  property  hold  by  the 
oiHcer  under  a  prior  one,  Evans  v. 
VlrKln,  72  Wis.  423.  39  NW  864,  7 
AmSR  870.  See  also  Tomlinson  v. 
Collins.  20  Conn.  364  (where  it  is  said 
that  perhaps  the  delivery  of  a  sec- 
ond writ  to  the  first  attaching  offi- 
cer, with  directions  to  attacn  the 
goods  in  his  custody,  is  of  Itself  a 
sufficient  attachment). 

[b1  BMWttd  writ  to  oorrsot  mlvteka 
In  flnrti— Where  two  attachments 
were  Issued,  the  second  for  the  pur- 
pose of  correcting  a  mistake  In  the 
first  one.  the  oflloer  may  levy  upon 
property  already  In  his  hands  by  vir- 
tue of  the  first  attachment  without 
returning  the  same  to  the  owner. 
Brady  v.  Royce,  180  Hess.  ES3.  62  NE 
960. 

ic]  Tlw  rsqulMment  of  aotnal 
■•urare  of  tb*  property  Is  ssttsfled 

in  the  case  of  successive  levies  by 
the  same  officer  by  a  constructive 
application  of  the  succeeding  writ  to 
the  surplus  after  satisfying  the 
previous  attachment.  Patterson  v. 
Stephenson.  77  Mo.  329. 

[d]  One  InTMitorr  snffloleiit. — In 
ease  of  different  levies  by  same  offi- 
cer it  is  sometimes  provided  that  one 
Inventory  and  appraisal  shall  be  suf- 
ficient, and  that  it  shall  not  be  neces- 
sary to  return  the  same  with  more 
than  one  order.  Atchison,  etc.  R. 
Co.  V.  Sehwarsscfalld,  etc..  Co.,  68 
Kan.  90,  48  P  S91.  62  AmSR  604. 


87.  German  Sav.  Rank  v.  Capital 
City  Oatmeal  Co.,  108  Iowa  380,  79 
NW  270. 

88.  White  V.  Culter.  12  111.  A.  ff8; 
Patterson  v.  Stephenson,  77  Mo.  329; 
State  V.  Curran.  45  Mo.  A.  142;  Wood- 
ward V.  LIshman,  80  N.  J.  L.  586,  78 
A  701. 

[al  The  oSosr  maWag  tks  soooad 
Isvr  la  not  entitled  to  possession, 
and  hence  cannot  maintain  an  action 
of  trover  againitt  a  sheriff  who  Il- 
legally takes  and  sells  the  property. 
Dubois  v.  Harcourt,  20  W^nd,  (N. 
T.)  41. 

fb]   wttttSB  aotiM  naiisosissir.— 

Where  two  or  more  writs  of  attach- 
ment are  served  by  different  offlcera 
at  different  times  on  the  same  prop- 
erty. It  Is  Incumbent  on  the  officer 
serving  the  later  writ  to  give  reason- 
able notice  thereof  to  the  officer  who 
served  the  earlier  one,  bnt  the  law 
prescribes  no  form  or  manner  of  no- 
tice, and  neither  a  copy  of  the' writ 
and  return  nor  any  other  written  no- 
tice is  necessary.  Nothing  more  Is 
necessary  than  that  the  officer  should 
be  reasonably  Informed  of  the  later 
attachment,  so  that  when  the  Hen  of 
the  attachment  in  his  own  hands  Is 
dissolved  he  may  deliver  the  estate 
attached  to  the  rightful  claimant. 
Bralnard  v,  Bushnell,  11  Conn.  16. 

[c]  Tmtj  beld  snflUdent. — Where 
the  custom  of  offlcera  at  the  place 
where  an  attachment  was  levied  was 
that,  when  they  made  levies  on  a 
stock  of  goods  subject  to  previous 
levies,  and  notified  the  officer  first 
levying,  it  was  understood,  unless 
objection  was  made  at  the  time,  that 
the  first  officer  would  hold  for  the 
officer  making  the  subsequent  levy, 
and  the  officer  making  a  first  levy  on 
a  stock  of  goods  put  an  agent  In  pos- 
session, and,  on  being  told  by  an- 
other officer  that  he  would  levy  on 
the  KOods  subject  to  the  first  levy, 
replies,  "All  right."  and  the  agent 
then  agreed  wltn  the  officer  making 
the  Junior  levy  to  also  hold  the  goods 
for  him,  the  second  levy  was  valid. 
National  Wall-Paper  Co.  v.  B*ourth 
Nat.  Bank.  (Tenn.  Ch.  A.)  61  SW 
1002. 

89.  State  V.  Curran,  4S  Ho.  A.  142. 
sa    See  Infra  SS  467,  693. 

91.  Johnson  v.  Burnett.  12  Ala. 
748:  Watson  v.  Todd,  K  Maes.  271; 
Coffin  v.  Harris.  141  N.  C.  707,  71B, 
54  SB  487.  6  LRANS  624  [quot  CycJ. 
And  see  Oldham  v.  Scrivener,  3  B. 
Mon.  (Ky.)  579. 

9X  Johnson  T.  Burnett,  12  Ala. 
743;  Coffin  v.  Harris,  141  N.  C.  707, 
715.  54  SB  437.  6  LRANS  624  Cquot 
Cycl. 

S3.  Dolan  v.  Wllkerson,  57  Kan. 
75R.  48  P  23  (holding  that  the  fact 
that  the  officer  In  whose  hands  the 
writ  was  placed,  after  making  an  In- 
effectnal  attsmpt  to  levy,  relinquished 


any  claim  by  reason  of  such  levy,  di^ 
not  prevent  him  from  making  an- 
other levy  under  the  same  writ  od 
property  of  defendant  at  any  time 
before  the  actual  return  of  the  writ): 
Butte  First  Nat.  Bank  v.  Boyce.  16 
Hont.  162,  3lt  P  829  (where  the  at- 
tachment creditor  released  the  lien 
of  the  attachment  upon  an  agreemest 
for  an  execution  by  th«  debtor  of 
an  assignment  of  all  his  gooda  and 
property,  making  the  attachment 
creditor  a  preferred  eradltor,  and 
such  assignment  was  executed,  and 
It  was  held  that.  If  such  deed  of  as- 
signment was  void  by  reason  of  anj" 
fraudulent  provision  therein,  the  at- 
taching creditor  might  retake  the 
goods  by  a  second  levy  under  the 
original  writ). 

fa]  Bffsot  of  fUsraUty  of  first  at- 
taohnent  or  alteiatloB  of  wrib— A 
second  attachment  of  property  by  the 
same  officer  on  the  same  wiit  is  not 
necessarily  wrongful  because  the  first 
was  illegal,  or  because  the  writ  waa 
altered  by  the  attorney  after  the 
same,  it  not  appearing  that  the  first 
attachment  was  made  for  the  pur- 
pose of  making  the  second,  or  that 
the  second  was  effected  by  means  ot 
the  first.  Gile  v.  Devens.  11  Cush- 
(Mass.)  69  (where,  after  the  levy,  the 
property  attached  was  found  not  to 
belong  to  the  person  named  In  the 
writ,  and  a  second  levy  on  the  same 
property  made  by  the  same  officer  on 
behalf  of  the  same  parties  under  the 
writ  as  altered).  See  also  Brady  v. 
Royce,  180  Mass.  668.  62  NE  960. 

94.  tr.  S.  Bank  v.  Taylor,  7  Vt 
116. 

95.  U.  8. — Ex  p.  Foster,  9  F.  Caa 
No.  4.960.  8  Story  tSl;  Starr  "Uoon, 
22  F.  Cas.  No.  13,316,  3  McLean  3S4. 

Ala.— Phillips  V.  Ash.  63  Ala.  414. 

Ark. — ^Atkins  v.  Swope,  88  Ark.  628. 

Conn. — Camp  v.  Batoa,  11  Oonn.  6L 
27  Amp  707:  Lacey  V.  Tomlinson.  S 
Day  77. 

111. — Pearl  v.  Wellman.  8  Tit.  811; 
Peo.  V.  Cameron.  7  111.  468.  See  also 
Ray  V.  Keith.  218  TH.  182.  75  NE  921. 

La. — Tieman  v.  Murrah,  1  Rob.  443. 

Me. — Crocker  v.  Pierce,  31  Me.  ITT 

Md. — Owlngs  V.  Norwood,  2  Harr.  * 
J.  96;  Davidson  v.  Beatty,  3  Harr.  A 
M.  594. 

Mass. — Grant  v.  Lyman,  4  Mete. 
470:  BIgelow  v.  Wllleon,  1  Pick,  485. 
Ludden  v.  Leavltt,  9  Mass.  104.  6 
AmD  45;  Blake  v.  Shaw,  7  Ifasa. 
506. 

Mont. — A.  M.  Holter  Hardware  Co. 
V.  Ontario  MIn.  Co.,  24  Mont.  184,  61 

P  3. 

N.  H.— Klttredge  v.  Warren,  14  N. 
H.^609;  Goddard  v.  Perkins,  9  N.  H. 

N.  J.— Austin  v.  Wade.  S  N.  J.  L. 

561. 

N,  T/— VanCamp  v.  Saarle.  79  Hun 
W4.  29  NTS  T87  fmod  147  N.  T.  186. 
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of  the  levy,""  and  cannot  give  to  tiie  attaefament 
creditor  any  other  or  higher  rights  than  the  debtor 
then  has,^'  in  the  absence  of  fraud  or  collusion  by 
which  the  attaching  creditor's  rights  are  impaired.*^ 

A  levy  npon  property  not  snbject  to  attachment, 
although  it  is  properly  quashed^  does  not  affect  the 
writ  itself  so  as  to  warrant  setting  that  aside  also.^' 

ErtONMl  of  cnditor  to  daim  titlo.  The  levy  of 


il  NS  427,  t  NTAnnCu  SSI]:  DUIeii- 
lack  V.  Jerome,  7  Cow.  294. 

Or.— State  V.  Cornelius.  E  Or.  4«. 

Pa. — Schacklett's  App,.  14  Pa.  S26; 
Witling  V.  Bleeker,  8  Serg:.  &  R.  221. 

Tenn. — Snell  v.  Allen,  1  Swao  208; 
Hervey  v.  Champion,  11  Humphr.  569. 

W.  Va.— Bowlby  v.  Da  Wit,  47  W. 
V&.  3Z3,  34  SB  919. 

■atwe  and  priority  of  attaduatnt 
am  Bee  Infra  fl  520-589. 

"The  writ  of  attachment,  based  on 
no  prlvUegre,  no  claim  of  ownership 
or  poBsesflfon,  no  mortgage,  no  final 
Judgment,  Is  merely  a  right  given  a 
creditor,  under  certain  clrcumstancea, 
to  hold  htfl  debtor's  property  In  atatu 
quo  until  his  claim  can  be  ripened 
Into  Judgment.  "Phe  Interest  of  the 
attaching  creditor,  In  and  to  the  prop- 
erty seized,  Is  more  remote  than  Is 
the  Interest  of  creditors  whose  claims 
warrant  the  seizure  of  property  un- 
der the  other  writs  [of  sequestration, 
flelsnre  of  sale,  and  fieri  facias].' 
American  Nat.  Bank  v.  Chllds,  49  La. 
Ann.  1359,  1366,  22  S  384. 

[a1  Xa  tiM  wtrlot  Icffal  Mnw.  an 
attaebtnent  on  mesne  process  does  not 
eonstltnte  a  Hen.  but  the  char^re  or 
Hicnmhrance  created  by  selslnr  prop- 
erty under  an  attachment  to  await 
the  result  of  a  suit  is  denominated  a 
lien,  and  such  Is  Its  usual  designa- 
tion. In  re  Hansford,  194  Fed.  668, 
116  CCA  560. 

[b]  mifflita  MvUred  by  attache 
siMtt  are  Inoboate  nntn  Judgment 
and  levy  of  execution.  Puller  v. 
Hasbronck,  46  Mich.  78.  8  NW  G97. 

[c]  A  warrant  of  ftttaohmeut  from 
%  f*d«rmj  circuit  oonrt  against  the 
property  of  a  defendant  corporation 
has  the  effect,  after  having  been  duly 
filed  In  the  office  of  the  clerk  of  the 
court  In  the  district  In  which  defend- 
ant's property  19  situated,  of  bring- 
ing such  property  constructively 
■within  the  custody  of  the  court  until 
the  attachment  Is  vacated.  Beardslee 
7.  Ingrahara,  183  N.  T.  411.  76  NB 
ITS,  I  L.RANS  1073  [rev  106  App. 
Dtv.  506.  94  NTS  987,  85  NTClvProc 

[d]  ygtfygty  aTallabls  for  aatls- 
flwttaa  of  jnAffmsAt,— Attachment  of 
sufllclent  personal  property  to  satisfy 
a  claim  does  not  affect  the  Judgment 
afterward  obtained  by  the  creditor, 
sa  aa  to  prevent  his  aatlsfying  it  out 
of  r«al  estate  attached  at  the  same 
time  as  the  personalty,  as  against  a 
creditor  taking  a  mortgage  on  '  thu 
real  estate  subsequent  to  the  attach- 
ment. Dickson  V.  Back,  32  Or.  217, 
61  P  727. 

[el  Attacbwint  as  ■aoaritr  for 
jugiaest. — Attachment  on  original 
process  la  allowed  In  all  cases,  and 
the  property  attached  operates  as  se- 
curity for  the  Judgment,  should  one 
be  obtained.  Colt  v.  Sistare,  85  Conn. 
573.  84  A  119  AnnCaBl913C  248. 

[f]  It&wT  a«  rslatlsff  back. — (1) 
When  an  attachment  has  been  placed 
In  the  hafids  of  the  officer,  and  Is 
levied,  the  attachment  Hen  was  per- 
fected and  It  relates  back  to  the  time 
when  the  attachment  came  to  the  offi- 
cer's hands.  Thompson  t.  Callings, 
10  Ky.  Op.  842.  (2)  An  attachment 
is  a  lien  on  the  property  attached, 
and  becomes  efTectlve  when  Judgment 
Is  rendered,  the  Judgment  relating 
back  to  the  time  when  the  attach- 
ment was  made.  Smart  v.  Burgess, 
35  R.  I.  149,  85  A  742. 

[a]  woMrtr  aSaoUd  as  akowa  br 
Mfiatrf. — under  Rev.  Codes  (1906)  I 
MIS,  an  attachment  creates  a  lien  on 


the  debtor's  Interest  as  shown  by  the 
records  of  the  register  of  deeds'  office, 
rather  than  on  his  actual  Interest 
Mott  V.  Holbrook.  28  N.  D.  251.  148 
NW  1061. 

96.  111. — Berz  v.  Mecartney,  115 
111.  A.  66;  Link  v.  Otbson,  9S  111.  A, 
433;  La  Salle  Pressed  Brick  Co.  v. 
Coe,  65  III.  A.  619. 

Iowa. — Marshalltown  City  Nat. 
Bank  V.  Crahan.  136  Iowa  130,  112 
NW  792. 

Ky. — H.  A.  Thierman  Co.  v.  Laup- 
helmer,  66  SW  925,  21  KyL,  1631. 

N.  H.— Richardson  v.  Bailey,  69  N. 
H.  384.  41  A  263,  76  AmSR  176. 

R.  1— Carroll  v.  Ryder,  34  B.  I. 
383,  88  A  846. 

W.  Va. — ^lilpacomb  t.  Condon,  66  W. 
Va.  416.  49  SB  892,  107  AmSR  9S8,  67 
LRA  670. 

[a]  Bfteot  Of  attachmsnt  of  stock 
of  akamtoldev  on  oorporats  property. 
—An  attachment  of  the  stoi^  of  the 
shareholder  does  not  encumber  prop- 
erty of  the  company  or  prevent  the 
assignment  of  letters  patent  beloog'- 
Ing  to  ft.  Gottfried  v.  Miller,  104  U. 
S.  521,  26  L.  ed.  861. 

[bl>  Ju  attaching  evedttov  ta  not 
attttUed'  to  Hia  rtaltni  of  a  pnrtiiaasr 
for  valae  buying  on  the  strength  of 
a  FPcord  title,  but  the  attachment 
rearliea  only  the  interest  then  owned 
by  rlcferi'dant,  whether  shown  by  rec- 
ord or  tiot.  Julian  v.  EJagle  Oil,  etc., 
Cn.,  S5  Kan.  440.  lit  P  445  [den  reh 
K:m.  127.  109  P  996]. 

['1  Where  creditors  attaob  mort- 
ffaged  property  they  are  entitled  to 
th«  iDfitfiit  of  all  the  defenses  the 
niortt;iii,-or  rouM  mnke  as  far  as  may 
be  necf.'J.sary  for  Ihe  protection  of 
thuir  aLt4i,chiiitiijt  liens.  Pearce  v. 
Hall.' 12  Bush  fKy.)  209. 

[d]  An  attacli£[«  creditor  may  ac- 
Qolre  greater  and  betted  rl^ts  to 
mortragsd  personal  property  belong- 
ing to  his  debtor  than  the  debtor 
himself  could  claim  at  the  time  the 
attachment  was  levied.  Holt  v.  Lu- 
cas, .77  Kan.  710.  713.  96  P  80,  127 
AmSR  459.  17  LRANS  203  (where  It 
Is  said:  'The  plaintiff  argues  that 
the  mortgage,  being  good  as  between 
the  parties,  IS  valla  as  against  an 
attaching  creditor,  for  the  reason,  as 
he  contends,  that  an  attaching  cred- 
itor Is  not  an  innocent  purchaser  and 
takes  no  better  title  than  the  attach- 
ment debtor  had  at  the  time  of  the 
levy.  The  contention  Is  opposed  to 
the  prior  decisions  of  this  court.  For 
Instance; ''a  chattel  mortgage  unre- 
corded Is  good  between  the  parties 
but  absolutely  void  aa  against  an 
attaching  creditor  of  the  mortgagor, 
where  at  the  time  of  the  levy  the 
mortgagee  Is  not  In  the  actual  pos- 
session of  the  property.  (Standard 
Tmpl.  Co,  V.  Parlln,  etc.,  Co.,  61  Kan. 
566,  33  P  363,  and  cases  cited.)  The 
language  of  our  statute  Is,  in  sub- 
stance, that  an  unrecorded  *  chattel 
mortgage,  not  accompanied  by  Imme- 
diate delivery  and  followed  by  actual 
and  continued  change  of  possession, 
will  be  absolutely  void  as  against 
the  creditors  of  the  mortgagor  and  as 
against  subsequent  purchasers  and 
mortgagees  in  good  faith.  There  is 
another  principle  of  law  which  is  not 
argued  in  the  briefs  which  In  our 
opinion  has  a  vital  bearing  upon  this 
case.  The  common-law  doctrine  that 
a  chattel  mortgage  can  only  operate 
on  property  having  an  actual  and  po- 
tential existence  at  the  time  the  mort- 
gage Is  executed  has  often  been  rec- 
ognised In  preyloua  declalona  as  the 


an  attadiment  upon  property  iuay  estop  the  attach- 
ing creditor  to  claim  title  thereto,^  unless  he  was 
unaware  that  the  levy  was  made  upon  property  in 
which  he  had  an  interest.' 

[$  467]  2.  Upon  Title  to  Property.  The  levy  of 
an  attachment  upon  property  does  not  change  the 
title  thereto,^  even  though,  as  in  the  case  of  per- 
sonalty, it  may  be  taken  from  the  possesBion  and 

law  In  this  state.  Unless  the  prop- 
erty can  be  aald  to  be  In  existence 
there  la  nothing  for  the  mortgage  to 
operate  upon,  and  ft  Is  void.  (Long 
v.  Hlnes,  40  Kan.  216,  220,  16  P  889, 
796.  10  AmSR  189,  192.)  So  far  as 
third  pprsona  nre  conccrnpil.  It  can 
never  be  treated  .ts  n  chnttel  mort- 
gage. (Biink  V.  Mi'liito.sh,  etc.  Live- 
stock, etc.,  Cn..  72  Knn.  GOS,  84  P 
585;  Townsend  Urick,  etr.,  Co.  v.  Al- 
len, 63  K;ui.  62  P  lOOH.  H4  AmSR 
3KS.  52  LKA  ;i2;i:  Cameron  v.  Jlrirvin, 
2C  Kan.  012.1  He t ween  the  i»arl  ies 
the  jiiortR,'i i-'e  may  be  v.al iil,  and  if 
after  Ihe  urnperty  com'^.s  intn  rNist- 
ence  the  mnrtKafree  take  jmssi's^ion 
he  may  hold  It  aRaln.sl  the  mortgagor 
or  ngalnut  third  person.",  as  a  pledge 
for  the  -securUv  of  his  debt.  (Cam- 
eron V.  Marvin,  26  Kan.  612)"). 

97.  Pasquav  v.  Keithley,  139  Til. 
A.  548  raff  235  111.  4K.  S5  NE  3161: 
Frantz  v.  Vincent,  152  Iowa  680.  123 
NW  121;  R.  a  Poage  Milling  Co.  v. 
Economy  Fuel  Co.,  (Ky.)  128  SW  311; 
Kentucky  Refining  Co.  v,  Morllton 
Bank,  89  SW  492, '28  KvL  486:  Sew- 
ard V.  Miller.  106  Va.  309,  66  SE  681. 

Ta]  As  against  lioldors  of  sunitlss 
upon  the  attached  property  an  at- 
taching creditor  gets  no  greater  right 
than  the  debtor  himself  .b^l.  .Sea*- 
tucTcy  Refining  Co.  v.  MoISwnilniWf 
U  SW  492.  28  KyL  4a6.  '  ^ 

98.  Frantz  v.  Vincent,  161  XpWtt 
6fi0.  133  NW  121;  .Sewarix  V.  StlUer. 
lOfi  Va.  309.  55  SE  G81. 

99.  Ganr  v.  Lvon.  99  Ky.  672.  37 
SW  73.  14S,  IK  KyL  ROO. 

1.  Rteln  V.  McAuley,  147  Iowa  630, 
l^r,  NW  336,  lid  AipSR  .%VL  27 
LKANS  692.  CoAtTa  ZiOWto  V.  Koras^ 
20  Conn.  211. 

a.   Steele  v.  Putney,  16  Me.  S27. 
3.     U.   S.— Starr  v.  Moore.  22  F. 
Caa.  No.  13.315,  3  McLean  364  (con- 
struing New  York  statute). 

Ala. — Ware  v.  Russell,  70  Ala.  174, 
46  AmR  82;  Scarborough  v.  Malone, 
67  Ala.  570;  Johnson  v,  Burnett,  12 
Ala.  743. 

Kan. — Larimer  v.  Kelley,  16  Kan. 
298 

La.— Ft.  Pitt  Nat.  Bank  v.  Will- 
iams, 43  La.  Ann.  418.  9  S  117. 

Me. — Crocker  v.  Pierce,  31  Me.  177. 
Mo. — Rosencranz  v.  Swofford  Bros. 
Dry  Goods  Co..  176  Mo.  618.  76  SW 
446,  97  AmSR  60S. 

Or.— Dickson  v.  Back.  32  Or,  217, 
61  P  727. 

S.  D. — Orlswold  T.  Sundback,  4  S. 
D.  441,  67  NW  SSB. 

Tenn. — Snell  t,  Allen,  1  Swan  207. 
Vt.— BrlgM  V.  Taylor,  36  Vt  67; 
MIddlebury  Sank  v.  Bdgerton.  80  Vt 
182;  Johnson  v.  Bdson,  2  Alk.  399. 

Wash. — Dixon  v.  Bamett.  3  Wash. 
646,  29  P  209. 

See  also  supra  fl  466. 

[a]  In  order  to  oliaage  tlie  right 
of  property  there  must,  as  In  the  case 
of  the  levy  of  an  execution,  be  a  sale 
under  the  process.  Starr  v.  Moore,  22 
F.  Cas.  No.  13,315,  3  McLean  354; 
Grlswold  V.  Sundback,  4  S.  D.  441,  67 
NW  389. 

[b]  If  the  salt  Is  not  prossontsd 
to  judgment  the  title  to  goods  is  not 
affected  by  a  seizure  under  attach- 
ment. Rosencranz  v.  Swofford  Bros. 
Dry  QoodB  Co..  175  Mo.  518,  75  SW 
446,  97  AmSR  609. 

[c]  Wbers  an  attachment  la  levlsd 
on  the  propsrty  of  a  third  pataon  un- 
der the  nustaKen  belief  that  It  be- 
longs to  defendant  In  the  attachment 
suit,  the  title  of  the  owner  ta  not 
thereby  changed,  unless  he  treats  the 
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eobtrol  of  defendant,*  bat  <Hily  enables  pbintiil  to 
obtain  Beeurity  for  an  anticipated  jndgment.'  The 
general  property  remains  in  defendant  who  may  id* 
ienate  sucb  property  snbjeot  to  the  lioa  of  the  at- 
taelunent." 

The  attaching  creditor  acquires  title  to  the 
property  attaclied  by  means  of  his  attachment,^  and 
even,  it  has  been  held,  no  right  of  action  against 
a  third  person  who  may  take  the  property  from 


the  offleer  or  destroy  it*  The  atfainhing  offloer  u- 
qnizes  at  moat  only  a  q>eeial  property  in  the  artieks 
attached.*  A  levy  on  realty  does  not  give  to  pliin- 
tiff^*  or  the  attaehing  officer**  the  right  to  pos- 
session or  any  qieeial  property  therein,  nor  it  the 
interest  or  possession  of  tbe  debtor  divested  by 
such  levy." 

[i  468}   3.  As  Sattefaetton  of  IMbt  or  Jadgaiat 

A  levy  of  attachment  has  been  held  to  be  a  satis- 


property  as  abnnfioned  to  the  olBcer 
or  attachinj;  creditor  and  sues  for 
ItM  convarslfw.  Sammls  v.  Sly,  E4 
Oh.  St  illT**  NBI  608.  AmSR 
781. 

td]  Dmolntlon  of  kttMAMA  pnm- 
•r^^Tf  defendant  dies  pending  the 

suit,  the  attached  property  passes, 
subject  to  the  Hen.  to  his  personal 
rtipresenlatlves  or  heirs.  Perkins  v, 
Norvell,    6    Humpttr.    (Tenn.)  ISl; 

159.  But/SSe  Fhilllpa  v.  Ash.  6S  Ala. 
414. 

Tej  X«VT,  :aa  wftUil^t7nder  At- 
taehm«tit  Act  II  i,  9,  the  flling  of  a 
o«Hlflc»ta  of  levy  In  attachment  on 
an  eqiiltahl*  Intenst  on  real  estate 
in  noclos  to.'a  subsequent  purchaser 
of  the  leeal  title.  Psaae  v.  Frank, 
263  in.  GOO.  IDS  NB  StTRaV  182  ni. 
A.  3811. 

4.  Starr  t.  Taylor,  SS  V,  Cas.  No. 
18.319.  3  McLean  U2  (opnstruinK 
Kew  Torlf  statute). 

Taklnff  poiaeHlon  of  provsrty  see 
supra  gf  42S-434. 

5.  Larimer  v.  Keiley,  10  Kan.  298. 

6.  TT.  S. — Sl:irr  v.  Moore.  22  P. 
Chu.  No.  13,3ir..  3  McLciin  3E4  (COn- 
Btrulng  New  York  statute). 

Ahu— Wafs  V'  9UM»1L  70  Ala.  174. 
45  AmR  88;  <m£  ^TUtnkS.  6ft  Ala. 
811. 

Conn, — Calkins  v.  Lockwood.  17 
Conn.  154,  42  AmD  729. 

Kan. — Stlllman  v.  Hamer,  70  Kan. 
469.  78  P  S36.  109  AmSR  465;  Klncald 
V.  Frog.  49  Kan.  766.  31  P  704. 

Ky. — Warner  v.  Everett,  7  B.  Mon. 
262;  Oldham  v.  Scrivener,  3  B.  Hon. 
679, 

Me.^ — Wheeler  v.  Nichols,  32  Me. 
283;  Richardson  t.  Kimball.  28  Me. 
463;  Cbase  v.  Bradley,  26  Me.  631; 
Brown  v.  Crockett,  22  Me.  537: 
Nichols  V.  Patten,  18  Me.  231,  36  AmD 
713. 

Mass. — First  Ward  Nat.  Bank 
Thomas,  12S  Mass.  278;  Mann  v.  Hus- 
ton, 1  Gray  260;  Appleton  t,  Ban- 
croft, 10  Mete.  231;  rarsons  v.  Mer- 
rill, 6  Mete.  366;  Arnold  v.  Brown,  24 
Pick.  89,  86  AmD  296 :  Whipple  v. 
Thayer,  16  Pick.  25,  26  AmD  626: 
Fettyplace  v.  Dutch,  13  Pick.  388,  23 
AmD  688;  Denny  v,  Wlllard,  11  Pick. 
619,  22  AmD  389;  Blgelow  v.  WUlson, 
1  Pick.  486. 

Mich. — Hauser  t.  Beaty,  93  Mich. 
499.  58  NW  628. 

Ti.  T.— Kitnck  v.  Kelly,  6S  Barb. 
«22. 

S.  D. — Qrlswold  v.  Sundback,  4  8. 
D.  441.  57  NW  339. 

VL— Marshall  v.  Town,  28  Vt 
14. 

Wash. — McConnell  v.  Kaufman,  6 
Wash,  686.  32  P  782;  Anderson  v. 
Land.  6  Wash.  493,  32  P  107,  84 
AmSR  876:  Dixon  v.  Barnett.  3  Wash. 
645,  29  P  209;  Renton  v.  St,  I^uls,  1 
Wash.  T.  215. 

[a]  TUs  rl^t  of  th«  d«btor  la 
fonndsd  on  the  principle  lying  at  the 
foundation  of  the  rlRht  of  property, 
that  the  general  ownership  carries 
With  it  the  full  power  of  disposition, 
and  when  such  ownership  Is  not  taken 
away,  but  only  limited,  as  in  the  case 
of  a  lien,  the  power  of  disposing  still 
remains  subject  only  to  the  lien.  Ap- 

fleton  v.  Bancroft.  10  Mete.  (Mass.) 
31. 

Fb]    TUs  11«  the  purohaser  may 

dlsoharffs  by  payment  of  the  debt  be- 
fore execution  executed,  or  he  may 
afterward  redeem  the  estate  It  It  Is 


by  law  redeemable.  Blgelow  t.  Will- 
son.  1  Pick.  fMaaa.)  485. 

fc]  The  payee  of  a  note  cannot 
Indorse  It  over  ;if it-r  It  h.in  been  jit- 
tRched  In  the  drawers'  hiiiids.  Rob- 
inson v.  Mitchell,  1  Del.  365. 

[d]  Delivery  of  attached  persoa- 
alty  to  purchaser. — <1)  in  the  crtse 
of  the  sale  of  attached  chattels  lUe 
practical  difflculty  of  making  a  de- 
livery, which  results  from  the  f;ict 
that  the  oOlcer,  and  not  the  owner, 
Is  supposed  to  have  the  possession. 
Is  overcome  by  holding  such  delivery 
as  the  owner  may  be  able  to  make, 
whether  aotusj  or  symbolical,  ef- 
fectual to  consummmte  a  oontract  of 
sale.  Arnold  v.  Brown.  24  Pick. 
(Mass.)  89,  35  AraD  296.  See  Petty- 
place  V.  Dutch.  13  Pick.  (Mass.)  388. 
28  AmD  688.  (2)  In  such  cases  no 
actual  delivery  Is  required,  but  a  con- 
structive or  symbolical  delivery  Is 
sufficient.  Wheeler  v.  Nichols.  82  Me. 
233;  Mann  v.  Huston,  1  Gray  (Mass.) 
260;  Appleton  v.  Bancroft.  10  Mete. 
(Mass.)  231;  Whipple  v.  Thayer,  16 
Pick.  (Mass.)  25.  26  AmD  626;  Tux- 
worth  V.  Moore,  9  Pick.  (Mass.)  847, 
20  AmD  479. 

[el  KortgaglBr  attaohed  laud. — 
Where  a  right  Tn  equity  of  redeeming 
mortgaged  land  Is  attached  on  mesne 
process,  and  afterward  sold  on  exe- 
cution, a  second  mortgage  made  In 
the  Interim  between  the  attachment 
and  the  sale  Is  valid.  Blgelow  v. 
Willson,  1  Pick.  (Mass.)  485, 

[f  1  Iforlmfflaff  attaohsd  ehattela. 
—The  fact  that  goods  are  under  at- 
tachment does  not  prevent  the  owner 
from  making  a  conveyance  of  them 
by  mortgage.  Wheeler  v.  Nichols,  23 
Me.  233:  Appleton  v.  Banoroft,  10 
Mete  (Mass.)  281;  Parsons  v.  Mer- 
rill. B  Mete.  (Mass.)  266:  Grant  v. 
Lyman,  4  Hetc  (B&ssJ)  470. 

7.  ni.— Dobbins  v.  Banchett,  20 
ni.  A.  296. 

Kan. — Kothman  v.  Markson,  34 
Kan.  642,  9  P  218. 

Mass. — Blgelow  v.  Wlllson,  1  Pick. 
486, 

Miss. — Saunders  v.  Columbus  L., 
etc^  Ins.  Co..  42  Hiss.  682. 
N.  H.— Ooddard  v.  Perkins,  6  N.  H. 

488. 

N.  T, — Columbia  Bank  v.  Ingersoll, 
1  NTS  64,  21  AbbNCas  241. 

Or.— Dickson  v.  Back,  82  Or.  217, 
51  P  727. 

[a]  MeplevlB  anlast  attaoUar 
oredltor. — Since  a  writ  of  replevin  as- 
sumes that  the  goods  which  are  to 
be  replevied  have  been  taken  or  de- 
tained by  defendant,  and  are  In  his 
possession  or  under  his  control.  It  Is 
held  that  a  creditor,  at  whose  suit  an 
attachment  Is  levied  upon  goods  not 
the  property  of  his  debtor,  Is  not  lia- 
ble in  replevin  for  the  goods  at- 
tached, either  alone  or  Jointly  with 
the  attaching  officer,  for  the  attached 
goods  are  in  the  legal  custody  and 
possession  of  the  officer  only,  Blatch- 
ford  V.  Boyden.  18  HI.  A.  378  [aff  122 
111.  657,  13  NE  801];  Richardson  v. 
Reed,  4  Gray  (Mass.)  441,  64  AmD 
77. 

B.  Dobbins  T.  Hanehett,  20  HI.  A. 
398;  SUte  v.  Rose.  4  N.  D.  818.  68 
NW  614,  26  LRA  593. 

9.  Ala.— Phillips  V.  Ash.  62  Ala. 
414;  Woolfolk  V.  Ingram,  53  Ala.  11. 

Me.— Kelley  v.  Tarhox.  102  Me.  119. 
66  A  9;  Laughlln  v.  Reed,  89  Me. 
226.  36  A  181;  Nichols  t.  Valentine, 
36  Me.  222. 


Mass. — Grant  v,  Lyman.  4  lfet& 
470:  Ladd  v.  North.  8  Mass.  614. 

Mo.— Kerr  v.  Drew,  90  Mo.  147,  1 
SW  136. 

N,  H.- — Rochester  Lumber  Co.  v. 
Locke,  72  N.  H.  22,  64  A  705;  Klt- 
tredge  v.  Warren,  14  N.  H.  509. 

N.  D.— State  v.  Rose,  4  N.  D.  111. 
58  NW  614.  26  LRA  6I3. 

8,  D. — Qrlswold  v.  SundbaCk.  4  & 
D.  441,  57  NW  339, 

Vt — Braley  v.  French.  28  VL  641: 
Johnson  V.  EMson,  2  Alk.  299. 
JU^ts   ud   dvtUa   of  ftttadUw 

s?rT,rs?i-??r^  *• 

[a]  WlMM  attaobJBSttt  Is  oa  the 
mm  ffMud  of  noaxMldSMS  of  the 

debtor,  the  attaching  creditor  can  ac- 
quire only  the  debtor's  rights  exist- 
ing when  attachment  was  levied  and 
the  question  of  the  ownership  of  the 
property  at  that  time  Is  raised.  J. 
B.  Inderrleden  Co.  t.  Alloa,  176  IIL 
A.  301. 

__10.  See  Kothman  v.  Harkson,  14 
Kan.  642,  9  P  218. 

[a]  iro  right  to  possssston  or  to 
rwits  and  proflta. — The  attachment  of 
real  estate  at  the  commencement  of 
an  action  gives  plaintiff  a  contingent 
lien  thereon  but  does  not  give  him  a 
right  to  the  possession  of  the  estate, 
or  to  the  rents.  Issues,  and  profits 
thereof.  Kothman  v.  Markson,  St 
Kan.  642,  9  P  218;  Columbia  Bank  r. 
Ingersoll,  1  NTS  54,  21  AbbNC^  241. 

[b]  Plaimtlfr  as  paroliassr  In  sooA 
faiths— The  lien  acquired  under  kct 
Codes  (1905)  g  603S  places  the  at- 
taching creditor  prima  facie  In  the 
position  of  a  purchaser  In  good  faith 
for  a  valuable  consideration,  with 
rights  as  purchaser  accruing  on  levy 
made  under  I  6948.  Mott  V.  HolbroA 
28  N.  D.  261,  148  NW  1061. 

^^11.  Ala.— PhUllps  T.  Aah.  68  Ala. 

Ciolo. — Barton  v.  Continental  OH 
Co„  6  Colo.  A.  841,  28  P  432. 

Kan. — Travis  v.  Topeka  Supply  Co.. 
42  Kan.  626,  22  P  »91, 

Me.— NIchoU  V.  Valentine.  86  Mr 
322. 

N.  H. — Scott  V.  Manchester  Print 
Works,  44  N.  H.  507. 

Or. — State  v.  Cornelius.  6  Or.  41. 

S.  D.— Roblln  V,  Palmer.  9  S.  D.  36. 
67  NW  949. 

Vt.— Braley  v.  French,  28  Vt.  64fi. 

See  American  Nat.  Bank  v.  (^Ilds. 
49  La.  Ann.  1359,  22  S  384:  Coffin  v. 
Harris,  141  N.  C.  707.  64  SB  487.  fi 
LRANS  624  (dissenting  opinion  of 
Hoke.  J.). 

[a]  A  ssisvr*  of  land  udsr  sa 
attaifluaent  and  Jadntnit  of  oea- 
demnatioii  gives  no  right  of  property 
or  entry,  nor  devests  any,  until  sale 
on  process.  Owlngs  v.  _Norwood,  2 
Harr.  A  J.  (Md.)  96;  Davidson  v. 
Beatty,  3  Harr.  &  M.  (Md.)  694. 

[bl  Aathorltr  to  andttoT  to  eol- 
l«ot  rents. — Under  tbe  Attachment 
Act  (P.  L.  [ISOl]  p  168),  the  auditor 
appointed  to  take  charge  of  the  at- 
tached property  before  appearance  en- 
tered by  defendant  may  be  aathor- 
Ised  to  collect  rents  of  real  estate 
attached  accruing  after  the  entry  of 
such  appoaTaneo.  Chemical  Nat. 
Bank  v.  Kellogg,  70  N.  J.  U  602.  67 
A  14ft. 

18.  Kothman  v.  Harkaon.  24  Kan. 
542.  9  P  218:  Perrin  v.  LeverotL  18 
Mass.  186:  Smith  v.  Collins.  41  Xdloh. 
172,  2  NW  177;  Saunders  Columbus 
L.,  etc.,  Ins.  C!o.,  42  Hiss.  688. 
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faction  of  a  debt,  if  the  property  is  of  a  stifBeient 
amount/'  even  thot^h  tbe  property  is  wasted  by  the 
negligence  of  tbe  officer,  althot^b  if  tbe  loss  occurs 
withont  fault  on  tbe  officer's  part  tbe  elaim  will 
not  be  extingnisbed.**   But  the  better  view  is  that 
the  levy  of  an  attachment  is  not  a  satisfaction 
of  plaintiff's  demand  as  tbe  levy  of  an  execution 
would  be,^'  and  it  has  been  held  that  tbe  seieure 
of  property,  even  to  the  full  value  of  tbe  nun 
claimed  under  an  order  of  attachment  usned  during: 
the  pendency  of  an  action,  is  not  necessarily  a  satis- 
faction of  tbe  judgrment  afterward  obtained,  and 
that  it  must  be  affirmatively  shown  that  the  prop- 
was  applied  to  and  satisfied  tbe  judgment." 
[\  469]   4.  Wlun  Effected  liy  Inpnver  Ueaiu. 
It  may  be  stated  as  a  general  rule  that  where  a 
levy  is  effected  by  any  improper  means,  as  for 
instance  by  the  use  of  any  fraudulent  devices  to  ob- 
tain possession  of  the  property,  it  will  be  invalid.^' 
[S  470]   N.  Defects  and  Objectione— 1.  la  Oen- 
tnL*'  As  a  general  rule  where  a  return  has  been 
made  which  is  sufficient  on  its  face  every  reason- 
able presumption  will  be  made  in  favor  of  the 
validity  of  tiie  levy,^"  but  where  a  levy  is  elearly 
bad  and  cannot  be  eured  it  will  be  vacated  on  mo- 
tion."  Where  the  return  is  good  on  its  face  the 
levy  eannot  be  attacked  in  a  collateral  proceeding 
unless  it  is  void.'' 
[%  471]   8.  Who  May  Object— a.  Tor  Faauxe  to 

U.  Tourt  V.  Hopldna,  24  HI.  tit 
(holdlnc  that,  where  a  debt  is  secured 
by  deed  of  trust  and  the  creditor, 
instead  of  proceedlns  under  the  deed 
of  trust,  brings  suit  by  attachment, 
there  Is  no  doubt  that  an  attachment 
of  suflldent  property  la,  like  an  eze- 
CDtlon  levied,  satisfaction  of  the  debt, 
and  mar  he  so  pleaded  in  an  action 
to  have  the  deed  of  trust  canceled). 

14k  Starr  v.  Moore,  22  P.  Caa,  No, 
13,115.  S  McLean  364:  Starr  v.  Taylor, 
13  F.  CftS.  No.  13i319,  S  HcLean  542. 

U.   Cravens  v.  WUson.  48  Tex.  324. 

(a]  Aa  aMaoilUMOt  «zm«m  mrely 
•a  taaltrat*  Uaa*  and  does  not  oper- 
ate aa  a  aatlafiiotlon  of  a  indraient 
■ubflequentlj  recovered  therein.  ^Pearl 

Wellman.  8  ni.    . 

16.  Maxwell  v.  Stewart,  >1  Wall. 
fU.  S.)  71.  22  Wall.  77,  22  L.  ed.  664; 
ItlckBon  V.  Back.  32  Or.  217,  51  P 
737;  WriRht  v,  Tountr,  6  Or.  87. 

[a]  Av^loatloB  la  determlaiar 
zlcbta  of  attaeUnr  aad  aaortmr* 
etedlton. — ^The  levy  of  an  attach- 
ment upon  personal  property  sum- 
dent  to  satisfy  a  debt  will  not  af- 
fect the  judgment  afterward  ob- 
tained by  the  creditors  so  as  to  pre- 
vent th«  satisfaction  of  such  claim 
out  of  realty  attached  at  the  same 
time  as  the  personalty,  as  against  the 
opposition  of  a  creditor  who  took  a 
mortgage  on  the  realty  after  the  at- 
tachment. Dickson  V.  Back,  32  Or. 
217,  61  P  7»7.   ^ 

17,  U.  S. — Cornlar  v,  Dreyfus,  20 
Fed.  426  [rev  on  other  nonnds  124 
D.  8.  l«l/;8  set  »7f.  «1       ed.  874]. 

Iowa. — ^Pomroy  v,  Farmlee,  9  Iowa 
140,  74  AmD  328. 

La. — aubert  v.  HolUnger,  14  La. 
Ann.  441;  Myers  v.  Myers,  8  La.  Ann. 
369.  68  AmD  689;  WIngate  v.  Wheat, 
I  La.  Ann.  S88:  Paradise  v.  Farmera*, 
etc..  Bank.  S  La.  Ann.  716:  Powrtl  V. 
HcKee,  4  La.  Ann.  108. 

Mass. — ^DeTD  v.  Jennlson,  10  Allen 
410;  on«  V.  Devena  11  Cush.  59. 

Minn. — Chuhuck  v,  Cleveland,  87 
Minn.  486.  86  NW  882.  6  AmSR  864. 

Uo. — Matthews  v.  Bby,  108  Mo.  A. 
134.  151  3W  470. 

N.  T. — Metcalf  v.  Clark.  41  Barb- 
46:  Pakas  V.  Steel  Ball  Co.,  68  NTS  397. 

R.  I. — Nason  v.  Esten,  2  R.  1.  237. 

Tenn. — Battelle  v.  Toungstown 
Rolling  Mill  Co.,  16  Lea  855;  Tlm- 
mona  v.  Oarrtson,  4  Httmphr,  147. 


File  Wilt  and  Ketnm.  Where,  in  order  to  render 
an  attachment  of  realty  valid  against  a  subsequent 
purchaser  or  attaching  creditor,  the  writ  and  officer's 
return,  or  a  copy  thereof,  must  he  deposited  in  the 
eleii:'8  office,  omission  to  comply  with  this  require- 
ment can  be  taken  advantage  of  only  by  parties 
subsequently  purchasing  or  attaching  such  real 
estete,»" 

[%  472}   b.  For  Insufficient  or  Invalid  Levy. 

Where  the  levying  officer  fails  to  take  into  his  pos- 
session such  property  as  is  capable  of  manual  seiz- 
ure, plaintiff  may  have  reason  to  complain,  bat 
defendant  is  not  injured  thereby,  and  such  l«vy 
will  not  be  set  aside  on  Ms  motion."  Where,  in 
a  suit  to  foreclose  a  mortage,  the  mortgagee  levies 
attachment,  and  the  mortgagor  interposes  a  coun- 
terclaim, a  subeequent  owner  of  the  mortgaged  prop- 
erty, deriving  title  from  the  mortgagor,  cannot  set 
up,  as  against  the  mortgagee,  the  invali^ty  of  the 
attachment  levy.'* 

473]  c  Where  Levy  Effected  thnm^  Unlaw- 
ful Detentiott.  Although  it  is  indisputable  that, 
where  possession  of  property  has  been  uidawfnlly 
obtained  for  the  purpose  of  levying  thereupon,  such 
levy  is  wrongful  and  cannot  be  upheld  as  against 
anyone  who  is  so  situated  that  he  can  urge  its  in- 
validity,*' yet  such  objection  is  not  availalde  to  a 
party  whose  right  also  springs  solely  from  a  seiz- 
ure effected  through  the  unlawful  detention.^' 


[a]  AtteOlUMnt  of  property  pro- 
dnoed  In  eovrt  for  inupose  of  evU 
deaeo.".  An  attachment  of  property 
after  it  had  been  produced  In  court 
upon  compulsion  as  evidence  on  a 
criminal  charge  against  the  owner, 
made  apparently  for  the  purpose  of 
getting  hold  of  the  property,  was 
held  Invalid.  Pomroy  v.  Farmlee,  9 
Iowa  140,  74  AmD  828. 

[b]  Oolovable  assfffament  to  fivs 
Jnrlsdletton  valid. — ^A  mere  colorable 
assignment  by  a  nonresident  to  cltl- 
sens  of  New  Tork,  In  order  that  a 
suit  against  a  foreign  corporation 
might  M  begun  and  an  attachment 
sued  out,  has  Ijeen  held  to  be  valid. 
Hadden  v.  Dooley.  92  Fed.  274,  84  CCA 
888  [rev  84  Fed.  SO,  and  aff  reh  93 
Fed.  728,  85  CCA  664]. 

la.  SlMWlvtlon,  QnasUng,  maOL  va- 
eatlsff  of  attaohment  generally  see 
Infra  fl  980-1104. 

19.  Kan.— Wllkins  v.  Tourtellott. 

42  Kan.  176,  22  P  11:  Head  v.  Dan- 
iels, 38  Kan.  1.  15  P  911. 

Ky. — Thomas  v.   Mahone,   9  Bush 
111;  Anderson  v.  Sutton,  2  Duv.  480; 
Lewis  v.  Quinker,  2  Mete.  284. 
Me.— Crosby  v.  AHyn,  6  Me.  463. 
Mich. — Horton  v,  Monroe,  98  Mich. 
195,  67  NW  109. 

Miss. — Drysdale  v.  Blloxl  Canning 
Co..  67  Hiss.  684,  7  8  641. 

Mo.— Gates  V.  TuBten.  89  Uo.  18, 
14  aw  827. 

Or.— White  v.  Ladd,  41  Or.  824,  68 
P  789,  98  AmSR  733. 

Tenn. — Boyd  V.  Buckingham.  10 
Humphr.  484. 

Tex. — Deware  v.  Wichita  Valley 
Mill,  etc.,  Co,,  17  Tex.  Civ.  A.  894. 

43  SW  1047. 
[a]  nivstrmtloii. — ^Where  a  sheriff. 

In  possession  of  property  as  trustee 
for  creditors,  levied  writs  of  attach- 
ment for  other  creditors,  and  then 
executed  an  alRdavIt  and  claimant's 
bond,  as  trustee,  which  he  approved 
as  sheriff,  and  returned  to  the  court 
which  Issued  the  writs,  and  the  affi- 
davit and  bond  recited  the  levy, 
which  the  sheriff  admitted,  and  the 
attachment  Hens  were  foreclosed, 
subject  to  the  claimant's  suit.  It  was 
held  that  levy  would  be  presumed  to 
be  legal  and  in  compliance  with  the 
statute.  Deware  v.  Wichita  Valley 
MllL  etc.,  Co.,  17  Tex.  Civ.  A.  394, 
48  SW  1047. 


[b]  In  ozder  to  anpport  a  levy  it 
will  be  vreanmed  (1)  that  the  offlcer 
entered  upon  the  land  attached.  If 
such  entry  is  necessary  (Crosby  v. 
Allyn,  6  Me.  453),  <2)  that  the  levy 
of  an  attachment  was  made  In  the 
county  (Horton  v.  Monroe,  98  Mich. 
196,  67  NW  109).  and  (3)  that  the 
attachment  was  levied  in  due  time 
when  the  day  of  levy  Is  not  shewn 
by  the  return  fBoyd  v.  Buckingham, 
10  Humphr.  (Tenn.)  484).  (4)  So 
also,  where  the  Indorsement  of  an 
officer  was  a  sufficient  levy  upon 
land  If  wild  or  unoccupied,  but  In- 
sufllclent  If  cultivated  or  occupied.  It 
was  held  that  In  an  action  to  have 
the  attachment  set  aside  the  court 
would  treat  the  levy  as  a  valid  levy 
on  wild  or  unoccupied  land  in  the 
absence  of  an  averment  In  the  debt- 
or's bill  that  the  land  was  In  fact 
cultivated  or  occupied.  Drysdale  v, 
Blloxl  Canning  Co.,  67  Miss.  634,  7  S 
641. 

[c]  Partial  invaUdlty^Where  an 

attachment  was  sued  out  against 
four  defendants,  and  the  return  of 
the  offlcera  showed  that  the  property 
was  levied  on  as  the  property  of  only 
one  of  them,  it  was  proper  to  dismiss 
the  levy  as  to  the  other  three.  Con- 
nolly V.  Atlantic  Contracting  Co.,  120 
Ga.  218,  47  8E  676. 

ilO.  Bridges  v.  Wade,  113  App,  Dlv, 
360,  99  NTS  126. 

[a]  Application  of  role^— Where 
property  fs  seized  under  a  writ  of  at- 
tachment, without  an  affidavit  as  to 
the  grounds  for  the  issuance  of  such 
writ,  as  provided  by  Rev.  St.  <1S98) 
I  2731,  the  seizure  may  he  discharged 
on  motion.  Gallun  v.  Weil,  116  Wis. 
236.  92  NW  1091. 

81.  Deware  v.  WlchlU  Valley  Mill, 
etc.,  Co^  17  Tex.  Civ.  A  894,  48  SW 
1047:  Carothers  v.  WUkerson.  t  Tex. 
A.  Civ.  Cas.  9  868. 

83.  Pomroy  V.  Stevens,  11  Meto. 
(Mass.)  844.  See  also  Haas  v.  Coc^ 
<Ala.)  41  B  781. 

as.  Mechanics'  Nat.  Bank  v. 
Miners'  Bank,  18  WklyNC  (Pa.)  616. 

04.  Mercantile  Realty  Company 
v.  Stetson,  120  Iowa  384,  94  NW 
859. 

26.    See  supra  B  467. 

ae.  Corning  v.  Dreyfus,  20  Fed. 
426  [rev  on  other  grounds  124  U.  8. 
181.  8  set  879.  31  L.  ed.  374], 
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ATTACHMENT 


[§§  474-477 


[$  474]  3.  Time  to  Object  An  objection  to  tlie 
manner  of  levying  an  attachment,  which  is  not  sug- 
gested by  ansner  or  upon  the  hearing  below,  can- 
not be  taken  for  the  first  time  on  appeal,  and  will 
be  regarded  as  waived;'^  but  where  a  levy  created 
no  lien  on  account  of  an  irregular  return,  it  was 
held  immaterial  that  there  was  no  objeetion  to 
its  T&lidity  until  after  the  submission  of  the  case, 
since  the  court  may  disr^ard  such  levy  at  any 
stage  of  the  proceedings.'^  The  question  of  whether 
a  certain  levy  made  by  serving  notice  on  the  party 
claimed  to  be  in  possession  is  valid  is  properly  de- 
terminable upon  proceedings  to  enforce  the  same, 
and  not  upon  a  motion  to  set  it  aside  and  vacate 
it,  since  if  as  made  it  is  invalid  there  was  no  valid 
levy  to  set  aside  or  vacate.^' 

476]  4.  Waiver  of  Objections.  The  oonduet 
of  defendant  may  make  an  otherwise  invalid  levy 


good  by  way  of  waiver,'**  estoppel,  or  agreement*' 
Waiver  of  notice.  Defendant  in  attaefament  **  or 
the  tenant  or  person  in  possession  of  the  property** 
may  so  acquiesce  in  the  levy  as  to  waive  the  stat- 
utory notice.  It  has  bem  held  that  where  defendant 
recognizee  the  validity  of  the  attachment  by  giving 
an  undertaking  to  have  it  discharged  he  cannot 
thereafter  question  its  validity. But  in  Alabanu 
the  execution  of  a  fortheoming  bond  by  a  defend- 
ant in  attachment  to  gain  possession  of  his  property 
taken  under  a  void  levy  has  been  held  to  be  ineffec- 
tive to  validate  the  levy,  and  not  to  deprive  defend- 
ant of  his  right  to  a  vacation  of  the  levy  on  motion.** 
476]  5.  Eitect  of  Entry  of  Jodcnant.  While 
the  mtry  of  judgment  may  cure  some  defects  in 
the  issue  of  a  writ  of  attachment"  such  entry  will 
not  cure  defects  in  the  levy  of  the  writ  and  mike 
what  was  no  Uen  a  valid  tme." 


TTTT.  BBTUBN 


477]  A.  NeMssity.'"  The  return  is  a  neces- 
sary part  of  the  proceeding,'*  for  by  it  alone  the 


87.   Wlllltta  V.  Waite,  26  N.  T.  577. 

as.  Price  V.  Taylor,  57  SW  256.  22 
KyL  249. 

89.  Simpson  v.  Jersey  City  Con- 
tracting Co.,  47  App.  Dlv.  17,  61  NTS 
1033  faff  166  N.  T.  193,  58  NE  896, 
81  NTClvProc  286.  B5  LRA  7961. 

M.  Ala.— Oirter  v.  CBryan,  106 
Ala.  SOB.  16  8  894;  Koaenberg  v.  H.  B. 
Claflln  Co,  «5  Ala.  249,  10  S  521^ 

Cal.— TaSUi  v.  BCanlove,  14  CaL  47, 
73  AmD  610.  ™  ,  , 

Conn.— Hatstat  v.  Blakeslee,  41 
Conn.  301.  „  „. 

HiH. — ^Wltarton  t.  Conger.  17  Miss. 
SIO. 

N.  T.— Eiaenbud  t,  Oellert,  26  Misc. 
367,  65  NTS  952. 

8e«  alBo  Fowler  v.  DIckeon,  (N. 
H.)  74  A  601.  _ 

[a]  As  acftlast  Innlor  attaeUitf 
oiwditora  defendant  In  an  attachment 
case  cannot  waive  a  substantial  de- 

fiarture  from  the  mode  prescribed  by 
aw  for  srlvlng  effect  to  the  attach- 
ment, nor  can  he  waive  defects 
which  prejudice  the  substantive 
rlehts  of  such  creditors.  Deere  v. 
Eagle  Mfg.  Co..  49  Nebr.  885,  68  NW 
504. 

[b]  anbsaanaat  JvOipMat  orsditors 
mar  not  oUsot  that  the  attachment 
was  executed  by  an  unauthorized  ofll- 
c«r,  where  the  attaching  creditor,  the 
debtor,  and  his  assignee  have  all 
waived  the  Irregularity.  Walter  v. 
Blckham,  122  U.  S.  320,  7  SCt  H97,  30 
Ij.  ed.  1185.  ^  _^  ^ 

[c1  An  avpMWuo*  la  a  motlcni  to 
aakeh  an  attachment  because  or  Ir- 
regular execution  of  process  Is  not 
an  appearance  in  the  action  whereby 
alleged  defects  are  waived.  Petty  v. 
Frlcli  Co.,  86  Va.  501,  10  SB  886. 

[d]  Watrer  hr  tnutoa^The  writ 
must  be  served  by  a  duly  authorised 
officer  In  order  to  create  a  Hen  on 
the  funds  In  the  hands  of  a  trustee, 
and  a  waiver  of  service  by  the  latter 
Is  not  valid  as  against  third  persons. 
Creed  v.  Oilman,  169  Mass.  562,  48 
NB  778.  ^ 

[e]  Watrer  1>T  corporation  whose 
■liarea  are  attaoheO. — That  the  cor- 
poration, served  in  proceedings  to  at- 
tach stock,  by  filing  a  certificate 
showing  the  number  of  Its  shares 
held  by  defendants  waived  defects  In 
the  service  which  effected  it  did  not 
affect  the  right  of  defendant  debtors 
to  Insist  that  such  service  was  In- 
BUfBclent  under  Rev.  Code  (1852, 
amended  to  1893)  pp  668,  569.  c  70 
19  13-17,  S  14  of  which  requires  a 
certified  copy  of  the  process  to  be 
served  on  certain  corporate  officers, 
the  acts  of  the  corporation  being  void 
in  BO  far  as  they  affected  the  rights 


of  the  debtors  or  third  parties.  Fow- 
ler v.  Dickson,  24  Del.  113,  74  A  601. 

31.  Taffts  v.  Manlove,  14  Cat.  47. 
73  AmD  610:  Marx  v.  Clanclmlno,  69 
App.  Dlv.  570.  60  NTS  672;  Buck- 
wheat V.  St.  Croix  Lumber  Co.,  75 
Wis.  194,  48  NW  1130. 

[a]  OonnteroUlm  as  aa  •■tepfsl  to 
object  to  want  of  servloe  of  nottoe. — 
Where  defendants  whose  property  Is 
attached  file  counterclaims  based  on 
a  wrongful  levy  of  the  attachnent, 
and  the  sheriff  takes  manual  posses- 
sion and  continues  to  hold  the  prop- 
erty until  the  trial,  neither  party  wUl 
be  heard  to  say  that  there  was  no 
valid  levy  because  notice  of  the  at- 
tachment was  not  served.  Scboonover 
V.  Osborne,  108  Iowa  453,  79  NW  263. 
See  also  Mercantile  Realty  Co.  v. 
Stetson,  120  Iowa  324.  94  NW  869. 

[b]  Bstoppel  hT  admlsston  of  my 
In  bUL — If  a  subsequently  attaching 
creditor  admits  in  his  bill  that  an  at- 
tachment has  been  Issued  at  the  suit 
of  another  creditor,  levied,  and  the 
property  placed  In  the  custody  of  the 
law,  such  creditor  Is  estopped  to  deny 
the  validity  of  the  levy  of  the  first 
attachment.  I/oa  v.  Maxwell,  1  Head 
{Tenn.)'365. 

3a.  Foster  v.  Davenport,  109  Iowa 
S29,  80  NW  404:  Hamilton  v.  Har- 
tlnger,  96  Iowa  7,  64  NW  692.  See 
also  Harris  v.  Kittle,  119  Ga.  29,  45 
SE  729. 

[a]    As  appeanuM*  by  MOndaat 

In  attachment  may  operate  to  dis- 
pense with  the  notice.  Pacific  Selling 
Co.  V.  Collins,  (Ala.)  89  S  579. 

33.  Foster  v.  Davenport,  109  Iowa 
329,  86  NW  404  {holding  that,  under 
Code  [18781  B  2967,  providing  that 
the  mode  of  attachment  sliall  b«  by 
giving  defendant  and  the  person  In 
possession  of  the  property  notice  of 
the  attachment,  written  notice  to  th« 
tenant  Is  waived  by  his  giving  a 
written  receipt  for  the  property  at- 
tached, and  by  actual  verbal  notice). 

34.  Llndeey  v.  Mexican  Crude  Rub- 
ber Co.,  197  Fed.  776. 

35.  Jones  v.  Baxter,  M*  Ala.  620, 
41  8  781,  119  AmSR  64. 

3S.  Clark  v.  Tull,  118  Iowa  143, 
84  NW  1030  (holding  that,  under  Code 
i  8929,  which  authorizes  the  dis- 
charge of  attached  properly  on  mo- 
tion before  trial  for  Insuffldeney  of 
statement,  etc.,  a  levy  could  not  be 
set  aside  and  discharged  on  motion 
after  final  adjudication,  and  order  of 
special  execution  and  sale  of  the 
property). 

37.  Falk-Bloeh  Mercantile  Co.  v. 
Branstetter,  4  Ida.  661,  43  P  671.  See 
also  In  re  Forbes,  180  Fed.  79,  108 
CCA  191. 


court  is  advised  of  the  levy  and  its  sufficiency,** 
by  which,  in  case  there  is  no  personal  service  of 

88.  UaUllty  of  ofBosr  for  fidlaie 
to  return  process  generally  see  Sher- 
iffs and  Constables  [35  Cyc  17201. 

39.  U.  S.— Mays  v.  Newlln.  143 
Fed.  B74 :  Central  Trust  Co.  v. 
Worcester  Cycle  Mfg.  Co.,  128  Fed. 
483. 

Me.— narnes  v.  Small.  22  He.  14. 
Md.— Main  v.  Lynch.  54  Ud.  SS8. 
^  Mass.— Wilder  v.  Bolden.  24  PIA. 

'  Mich.— Fletcher  v.  Uorrell,  78  Ulch. 
176.  44  NW  133. 

Vt.— Mitchell  v.  Pierce.  8S  Vt.  S14, 
80  A  748. 

[a]  Fact  ef  covrt  Meai«,^Tlie 
writ  of  attachment  Is  mesne  process 
and  must  be  returned  by  the  officer, 
and  when  so  returned  It  remains  In 
the  custody  of  the  clerk  as  a  part  of 
the  flies  in  the  case,  Fletcher  t. 
Morrell,  78  Mich.  176.  44  NW  138. 

[b}  The  fiUag-  a  matter  for  proof. 
— The  officer  cannot  be  presumed  to 
have  filed  the  certificate  of  levy.  It 
is  a  fact  to  be  proved.  Qaty  v.  Pitt- 
man.  11  111.  20. 

[c]  FaUnre  not  fetal  to  tke  at- 
taohment. — (1)  It  has  been  held  that 
In  case  of  an  actual,  valid  attach- 
ment of  a  chattel  the  officer's  neglect 
to  make  return  of  the  attachment 
will  not  defeat  the  lien  of  the  at- 
tachment. Goodrich  v.  Foster.  20  N. 
H.  177;  Smith  v.  Moore,  17  N.  H. 
380;  Parker  v.  Pattee,  4  N.  H.  680; 
Southern  California  Fruit  Elxch. 
Stamm,  ft  N.  M.  861,  64  P  S46.  Cen- 
tra under  N.  H.  Pub.  St.  c  220  8  3C 
Munroe  v.  St.  (Termaln,  69  N.  H.  206. 
42  A  900.  (2)  In  Texas  the  failure  of 
the  sheriff  to  return  a  copy  of  the 
attachment  and  the  levy  indormd 
thereon  to  the  county  cleric  for  ngla- 
tratlon  does  not  affect  the  validity  of 
the  levy  as  against  defendant,  as  the 
statute  requiring  such  reclstratlon 
provides  only  a  mode  of  giving  notice 
thereof  to  third  parlies.  Wold«rt  v. 
Nedderhut  Packing  Provision  GO-  IS 
Tex.  Civ.  A.  «02,  46  SW  878. 

40.  Ind. — The  Steam-Boat  Tom 
Bowling  V.  Hough,  5  Blackf.  188. 

lown. — Collier  v.  French  €4  Iowa 
677.  21  NW  90;  Rock  v.  SIngmmster, 
62  Iowa  Rll.  17  NW  744. 

Me.— Bessey  v.  Vose,  73  Me.  217 
[clt  Carleton  v.  Ryerson.  60  Ma.  43S]. 

Vt. — ^McKensie  v.  Ransom.  »  Tt. 
324. 

Vr. — Robertson  v.  Hoge.  83  Va.  184, 
1  SE  667. 

See  Murphy  v.  OrgUI.  (Miss.)  » 
8  305  (where,  however,  the  decision 
might  also  have  been  Induencod  by 
the  fact  that  there  was  a  fallnr«  to 
show  that  the  claimants  had  bonded 
the  property  aa  required  by  the  oode). 


Vqt  later  niasa,  develepaMsM  and  ahaataa  ta  the  law  see  ctimnlatlva  Annotationa,  same  Utl^Mf  and  note  numbw. 
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defendant,  jurisdiction  is  aeqnind,^^  and  without 
vhieb  the  eouit  cannot  proceed  to  the  final  adjodi- 
catioD  of  the  cause.'*'  The  court  may,  howeTer, 
direct  the  officer  to  make  the  return/^  or,  in  its  dis- 
eretionaxy  power  to  allow  amendments,  may,  when 
necessary,  order  it  to  be  made  none  pro  tone.'* 

[i  478]  B.  By  Whom  Made.  The  letnm  mast 
be  made  by  a  person  authorized  by  law  to  levy  the 
writ,"  and  to  whom  it  was  directed,*"  but  tha  duty 
of  making  it  is  official  and  not  personal,*'  or  that, 
if  a  sbeHff  fails  to  make  a  return  in  obedience  to 
an  order  of  court,  his  sucoessor  in  office  may  make 
it.*^  Where  the  statute  directs  a  constable,  eoro- 


Der,  city  marshal,  or  appointee  who  has  served  an 
attachment,  to  hand  the  return  over  to  the  sher^ 
who  shall  report  to  the  court,  a  return  by  the  con- 
stable directly  to  the  court  confers  no  jurisdiction.** 
479}  0.  To  What  Oonrt  Made.  The  eonrt  to 
which  the  return  must  be  made  is  fixed  either  by 
the  express  directions  of  the  writ,  or,  where  the 
directioD  as  to  return  is  general,  by  statute.'"'  Ondi- 
narily  the  writ  is  returnable  to  the  court  or  office 
from  which  it  originated.*^ 

[$  480}  D.  Tim*  for  Hakiii(.  The  time  within 
wtiiefa  a  return  shall  be  made  is  sometimes  fixed 
by  statute."'   In  the  absence  of  any  statutory  limi- 


M  X«T7  mumot  1m  proT«a  by 
puoL— The  return  of  a  sheriff  on  a 
writ  of  attachment  containing  an  In- 
TentoiT  of  the  attached  property  la  a 
matter  of  record  that  cannot  be 
proved  by  parol.  Oottlleb  T.  Barton, 
13  Colo.  A.  147,  67  P  754. 

[b]  Tli«.  ratun  of  an  "attaohmaml 
of  a  ditp"  ifl  a  legal  fiction;  It  rMire- 
■ents  a  nominal  and  not  an  actual  at- 
tRchment  of  property.  Martin  v. 
Bryant,  108  He.  253.  80  A  702. 

[c]  Baton  itaM*  tiau  of  attavh- 
■Matr— The  attachment  will  be  con- 
sidered as  having  bean  made  at  the 
time  the  return  beara  data.  Almy 
T.  Wolcott,  13  Maaa.  73.  See  also  Mc- 
Millan V.  Gaylor.  (Tenn.  Ch.  A.)  IS 
SW  453  (holding  that  a  levy  will  take 
effect  from  the  time  the  officer  re- 
lume a  memorandum  sufficient  to 
Identify  the  property  levied  upon,  and 
containing  the  date  and  hour  of  the 
Iei-y,  although  subsequently  an  at- 
tc»7iey  makes  out  the  return  In  full). 

[dl  Wrtt  not  retimed  to  oout. — 
The  written  return  of  the  officer  on  a 
writ  has  been  held  competent  to 
prove  an  attachment  of  property,  not- 
withstanding the  writ  was  not  re- 
tnmed  to  court.  Wilder  v.  Holden,  24 
Pick.  <Has8.)  8.  See  also  Williams 
Babbitt,  14  Gray  (Mass.)  141.  74 
AmD  670;  Russ  v.  Butterfield,  6  Cush. 
(UasA)  34  S. 

41.    See  supra  9  890. 

"In  order  for  the  court  to  obtain 
jurisdiction  of  the  defendant,  he  must 
not  only  have  been  served  In  the  man- 
ner pointed  out  by  law,  but  there 
must  be  a  legal  return  of  such  serv- 
ice." Albrlght-Pryor  Co.  v.  Pacific 
Selling  Co..  120  Oa.  498,  S6  SB  251, 
lis  AmSR  108. 

4S.  m. — Morris  V.  School  Trus- 
tees. IB  111.  200. 

lowa.^ — Rook  T.  Singmaster,  it  Iowa 
«11.  XT  NW  744. 

lilss.— Hurphr     OglU.  »  a  806. 

Tax. — Citjr  Nat.  Bank  t.  Cupp,  59 
Tes.  208. 

Va. — Robertson  t.  Hoge,  83  Va.  124, 
1  SB  667. 

Compare  Rodger s  v.  Bonner,  56 
Barb.  (N.  T.)  9  (holding  that  a  stat- 
utory provision  touching  the  return 
of  an  attachment  to  the  officer  Is- 
suing is  merely  directory  to  the  offi- 
cer and  that  his  omlselon  to  do  his 
duty  Is  not  available  In  a  collateral 
action  to  defeat  the  remedy  of  plain- 
tiff In  the  attachment  suit):  Lea  v. 
Maxwell,  1  Head  (Tenn.)  865  (where, 
nlthough  there  Is  a  statement  that 
the  force  and  efficacy  of  a  levy  could 
not  be  Impaired  by  a  failure  to  make 
a  return,  yet.  being  an  equitable  at- 
tachment, the  property  was  de- 
scribed in  the  bin  and  In  the  writ, 
and  the  court  had  proper  evidence  of 
the  levy  and  a  proper  ducrlptlon  of 
the  property). 

"It  may  be  admitted  that,  until  the 
writ  was  lodged  In  court  with  the 
return  Indorsed  upon  It,  no  Judgment 
could  be  entered  up  foreclosing  the 
Hen.  Tet  this  would  result,  not  from 
the  fact  that  the  lien  was  lost  for 
want  of  tha  presence  of  the  process 
in  court,  but  for  want  of  evidence 
brought  to  the  eourfa  notice  that  It 
had  been  properly  executed.  Had  the 
court  proceeded  to  foreclose  the  iien 


without  proof  made  !n  this  way, 
probably  the  Judgment  might  have 
been  erroneous."  City  Nat.  Bank  V. 
Cupp,  69  Tex.  268.  271. 

[a]  A  olroBlt  oonrt  doss  mot 

?;1UM  Jnrladlotlon  to  render  Judgment 
a  attachment,  where  the  attachment 
la  made  by  a  constable  and  the  rec- 
ord does  not  show  that  he  ever  de- 
livered the  writ  to  the  sheriff  with  his 
return  of  the  property  levied  upon, 
or  that  claimants  bonded  the  prop- 
erty, as  required  by  Code  (1892)  | 
138.  Murphy  v.  Oglll.  (Mlaa.)  ti  8 
806. 

[b]  VnswuitlOB.  of  zatan  fnna 
rmu  nUaaa  boBd^Under  a  stat- 
ute which  permits  a  bond  to  release 
an  attachment  to  be  entered  Into 
when  the  sheriff  baa  returned  the 
writ.  If  such  a  bond  be  actually  taken 
by  a  clerk,  the  higher  court  will  pre- 
sume that  the  writ  had  been  re- 
turned, although  the  return  day  has 
not  come.  Morrison  v.  Alphln.  23  Ark. 
136. 

43.  Rock  V.  Slncmaater,  02  Iowa 
611,  17  NW  744. 

[a]  Where  the  sherUt  aegleota  or 
rsrnsw  to  make  return,  application 
should  be  made  for  an  order  requir- 
ing such  return,  or  extending  the 
time  for  the  return.  McLaughlin  v. 
Jackson  CIr.  Judge,  147  Utcfa.  879, 
110  NW  1079.  ^ 

[b]  Where  an  notion  "bj  attach* 
inent  has  been  settled  by  the  partlea 
before  any  proceedings  had  under 
the  writ,  a  return  will  not  be  com- 
pelled. Atwell  v.  WIgderson,  80  WIS. 
424,  60  NW  347. 

44.  Bancroft  v.  Sinclair,  40  S.  a  L. 
017. 

45.  Olney  v.  Shepherd.  8  Blackf. 
(Ind.)  146. 

ra]  Whore  the  return  la  mftOa  by 
a  speolal  amointee  of  tha  eiarfe  the 

validity  ana  efficacy  of  the  return 
must  be  determined  by  the  validity 
of  the  appointment  which  must  ac- 
company the  return.  Currens  v.  Rat- 
ed IT    9  Towa  809. 

[bl  A  retom  by  one  not  an  ofloar 
of  l^e  oonrt  Is  not  ground  for  dis- 
missing the  suit.  An  alias  writ  may 
be  Issued  on  the  request  of  plainttfi. 
Foote  V.  John  B.  Hall  Commn.  Co.,  84 
Misa.  445,  36  S  SS3. 

48.  Olney  v.  Shepherd,  S  BlaCkf. 
(Ind.)  146. 

[a]  Xllnstratlon. — A  return  by  the 
sheriff  of  one  county  of  a  writ  of  at- 
tachment directed  to  the  sheriff  of 
another  county  Is  void.  Olney  v. 
Shepherd,  8  Blackf.  (Ind.)  146. 

[hi  The  oonrt  does  not  obtain  jn- 
rladletlon  of  the  caae  unless  the  writ 
Is  returned  by  the  proper  officer. 
Tucker  v.  Byars.  46  Miss.  549. 

47.  Carter  v,  CBryan.  105  Ala. 
306,  16  S  894. 

48.  Carter  v.  O'Bryan,  105  Ala.  306, 
10  S  894 

49.  Barnett  v.  Ring.  65  Miss.  97. 

50.  See  Hoog  v.  Doe,  146  Ala.  S08, 
40  8  890. 

[a]  BetavB  to  tarn  of  eonrl^ 
Where  the  statute  provides  that  an 
attachment,  'If  Isaued  In  a  pending 
suit,  'shall  be  returnable  to  a  term 
of  the  coart  In  which  the  same  Is 
pending.' "  the  attachment  must  be 
made  retornable  to  a  term  of  court 


and  not  to  rules.  Orlnberg  v.  Singer- 
man,  90  Va.  646.  19  SB  161:  Craig  t. 
Williams,  90  Va.  600.  18  SB  899,  44 
AmSR  934. 

61.  Green  Lanier,  6  Helsfc. 
(Tenn.)  862. 

[a]  •npeilos  eovt^d)  A  «Ut- 
ute  providing  for  issuing  attach- 
ments against  debtors  on  the  ground 
of  fraud  confers  no  authority  for  ls> 
suing  atta<Ament«  returnable  to  any- 
court  except  the  superior  court.  As 
the  writ  has  to  be  issued  by  a  au- 

Krior  court  Judge.  It  could  not  have 
en  tha  Intention  of  the  legislature 
that  the  superior  court  was  to  pre- 
pare business  for  Justice's  courts  and 
all  othws  which  might  have  Juris- 
diction over  ordinary  attachments. 
Rome  First  Nat.  Bank  v.  Ragan,  92 
Qa.  383,  18  SB  295.  (2)  The  writ 
may  be  returnable  to  the  superior 
court  of  any  county,  without  regard 
to  whether  the  debtor  had  property 
therein  subject  to  levy,  when  Issued 
against  a  nonresident  for  a  debt  ex- 
ceeding one  hundred  dollars.  Nash- 
ville, etc.,  R,  Co.  V.  Cleghom,  94  Ga. 
413,  21  SB  227. 

[bl  Writ  lavled  in  oonaty  other 
than  that  In  which  Issoed^Under 
Tex.  Rev.  St.  art  4842,  where  an  at- 
tachment. Issued  from  the  court  ox 
one  county,  was  levied  in  another, 
the  original  writ  must  be  returned  to 
the  county  from  which  It  Issued,  but 
the  officer  making  the  levy  should 
return  the  claim  bond  and  a  copy  of 
the  writ  to  the  court  of  the  county 
where  the  levy  was  made  having  iu-  ' 
rlsdtotlon  to  adjudicate  the  claim. 
Still  V.  Focke,  66  Tex.  716,  S  SW  69. 
52.  See  the  statutea 
[a]  In  Oeoigla,  under  the  Attach- 
ment Law  of  1V»9  and  1866,  the  writ 
might  be  made  returnable  to  the  next 
term  of  the  superior  or  inferior  court 
at  the  option  of  the  party  Issuing 
out  the  writ,  provided  the  term  of 
the  court  to  which  It  was  made  re- 
turnable did  not  commence  within 
twenty  days  next  after  the  issue  of 
such  writ.  Irvin  v.  Howard,  37  Ga. 
18:  Duke  V.  Horton,  32  Ga.  637; 
Wanet  v.  Corbet,  13  Ga.  441. 

[bl  Xb  nitnola  It  Is  provided  by 
statute  that  the  writ  shall  be  made 
returnable  on  the  first  day  of  the  next 
term  of  the  court  In  which  the  ac- 
tion may  be  commenced,  and  If  ten 
days  shall  not  Intervene  between  the 
time  of  suing  out  the  same  and  the 
next  term  of  the  court,  it  shall  be 
made  returnable  to  the  next  succeed- 
ing term  at  plnlntifTs  option.  Hecht 
V.  Feldman.  163  III.  390,  89  NB  121; 
St.  Louis  Mechanics'  Sav.  Inst. 
Glvens,  82  111.  157;  Bdwards  T. 
Harlng,  59  111.  A.  147. 

[c]  Xn  Itedlaaa  writs  of  foreign 
attachment  Issued  under  the  statute 
of  1838  should  he  made  returnable 
to  the  flret  day  of  the  term  next  after 
they  issue.  Andrews  v.  Reld,  7 
Blackf.  266.  See  also  Harlow 
Beektle,  1  Blackf.  287. 

[d]  Xn  Xown,  under  Code  {  8010, 
the  return  need  not  be  made  by  the 
first  day  of  the  first  term  at  which 
defendant  Is  required  to  appear,  un- 
less the  officer  has  in  fact  attached 
sufficient  property.  Westphal  v. 
Sherwood.  «»  lowa  104,  28  NW  040. 
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tation  the  rule  ia  that  an  attachment  must  be  re- 
turned within  a  reasonable  ttme;"^  but  the  mere  fact 
that  the  return  was  not  made  until  after  the  return 
day  o£  the  writ  will  not  de£eat  the  lien.^  On  the 
other  hand,  it  haa  been  held  that  i£  the  return  shows 
a  substituted  service  upon  defendant  it  must  neeei- 
sarily  not  be  made  before  the  return  day  of  the 
writ""  The  writ  is  not,  in  contemplation  of  law, 
to  be  considered  aa  returned  ontil  the  return  day 
thereof,  notwithstanding  its  actual  return  before 
that  tiu}e,""  and  where  the  writ  was  made  return- 
able to  the  third  Tuesday  in  the  month,  instead  of 
the  first  Tuesday  when  the  term  began,  it  was  held 
that  it  would  be  presumed  that  the  officer  followed 


the  mandate  in  his  return.**  It  is  not  necessary 
in  order  to  constitute  a  valid  levy  on  land  that  the 
return  should  be  written  out  and  signed  Then 
the  levy  is  made."* 

[i  4S1]  E.  Form  ud  BMiuiBites— 1.  Bedtak-t. 
As  to  Fact  of  Lrry.**  The  return  to  a  writ  of  at- 
taehment  must  show  that  property  has  been  seized 
thereunder,**  either  actually  or  constructively;**  but 
it  is  not  neeessaiy  that  anyparticnlar  words  should 
be  employed,  and  it  is  sumcient  if  the  fact  that 
the  officer  has  attached  property  affirmatively  ap* 
pears  from  a  fair  construction  of  the  whole  re- 
turn.*' The  return  is  not  rendered  insufieient  by 
a  fulnre  to  state  that  the  levy  waa  made  to  Bat- 


tel In  VMurlraaia*  under  the 
act  of  March  17,  it  has  Iwen 

held  that  the  writ  should  be  made 
nturnahle  to  the  next  return  day 
after  the  Issue  thereof^  raeardle^fl  of 
whether  It  be  tbm  flrat  MturA  day  or 
the  next  term  of  oourt.  Bnellenburg 
V.  Hayemtck,  so  Pa.  Co.  188. 
■  58.  U.  S^Uaye  v.  Newlln,  148 
Fed.  S74:  Central  Trust  Ce.  v. 
Worceatar  Cyela  ittg.  Co.,  128  Fed. 
488. 

Conn, — Preston  v.  Rlcodc,  9  Conn. 
822. 

D.  C — Simpson       Ulimlx,  80  App. 

682. 

111.— Morris  T.  School  Trustee*,  IE 

111.  266. 

Ind.— Win  T.  Whitney,  16  Ind.  1«4. 
Ky. — Bourne  v.  Hooker,  11  B.  Hon. 
28. 

Me. — Berry  t.  Spear,  It  Ue.  187. 

Mich. — Horton  T.  Monroe,  98  Mich. 
195.  67  NW  109. 

Miss. — Murphy  v.  Orgill,  88  S  806. 

Mo. — Wlnningham  v.  Trueblood, 
149  Mo.  672.  61  SW  399. 

N.  H. — Munroe  v.  St.  Oermaln.  89 
N.  H.  200.  48  A  900;  Xelley  Y.  Barker, 
63  N.  H.  70. 

Okl.— Raymond  v.  Nix,  6  Okl.  666, 
49  P  1110.  , 

Or. — Oerdes  V.  Sears,  13  Or.  868,  10 
P  631. 

Pa.— SUnslnfC  T.  Slsler,  198  Pa.  3<4, 
44  A  423. 

Va.— CralB  v.  Williams,  90  Va.  600, 
18  SB  899.  H  AmSR  934. 

Wla.— ChaM  v.  Hill,  IS  Wis.  222. 

[a]  What  la  a  MaaoaaUe  ♦fanoi— 
(1)  The  courts  are  not  uniform  In 
determining  the  length  of  time  that 
may  elapse  before  a  return  Is  made. 
Thus,  where  a  return  should  have 
been  made  the  flrat  Monday  In  April, 
and  was  not  In  fact  made  until  July 
17.  It  waa  held  that  the  action  be- 
came discontinued.  Hlbbard  v.  Petti- 
bone,  8  Wis.  270.  (2)  On  the  other 
hand,  it  has  been  held  that  a  failure 
of  three  months  to  make  a  return 
could  not  be  considered  an  abandon- 
ment (Bourne  t.  Hooker,  11  B.  Mon. 
(Ky.)  23);  (8)  and  In  Texas  a  return 
eleven  months  after  the  writ  was  is- 
sued has  been  held  to  be  allowable, 
where  due  diligence  was  used  to  pro- 
cure the  return  (Riordan  v.  Brltton, 
69  Tex.  198,  7  SW  60.  5  AmSR  87. 
See  also  City  Nat.  Bank  v.  Cupp,  69 
Tex.  268). 

fb]  m«tama  not  prematn*e.^(l ) 
If  the  sheriff  knows  of  no  property 
of  defendant,  and  plalntlfTs  oounsel 
can  point  out  none  to  him,  a  return 
at  once  Is  neither  premature  nor  Il- 
legal. Ouay  V.  Andrews,  8  La.  Ann. 
141.  (2)  Where  an  officer  In  his  re- 
turn to  a  writ  of  attachment.  Is- 
sued January  18,  and  returnable  Feb- 
ruary 6,  certified  to  a  selsure  of  prop- 
erty thereunder  on  January  18,  and 
further 'returned  that  he  was  unable 
to  find  defendant  in  his  bailiwick,  and 
the  writ  and  the  return  were  filed  on 
the  return  day.  It  was  held  that  the 
return  was  not  premature,  and  that 
hie  certificate  of  his  Inability  to  find 
defendant  had  no  reference  to  the 
date  of  the  seizure  but  took  efTeot 
from  the  date  of  the  filing.  ,  Hitch- 
cock V.  Hahn,  60  Mich.  469.  27  NW  600. 


S4.  Reed  Perklna  14  Ala.  2S1: 
Hosne  V.  CorblL  168  III.  640.  41  nId 
219.  47  AmSR  282;  Horton  v.  Monroe, 
»8  Mich.  196,  S7  NW  109;  Riordan  v. 
Brltton,  89  Tex.  198,  7  SW  60,  6 
AmSR  87;  Willis  V.  Mooring.  63  Tex. 
840  [foil  City  Nat.  Bank  t.  Cupp, 
69  Tex.  268]. 

BS.  Reynolds  v.  Marquette  CIr. 
Judge,  125  Mich.  446,  84  NW  638; 
Drew  V.  Ctaypool,  61  Mich.  233.  28 
NW  78;  Kraft  v.  Raths,  45  Mich.  20, 
7  '  NW  232.  See  also  Holmes  v. 
King,  158  Mich.  445.  I2i  NW  1. 
Compare  Olover  v.  Rawson,  S  Plnn. 
(Wis.)  226  (holding  that  while  It  Is 
the  duty  of  the  sheriff  in  such  a 
case  to  retain  the  writ  until  the 
return  day  thereof,  yet  If  he  makes 
a  non  est  Inventus  return  within  a 
day  or  two  after  he  receives  It,  and 
before  the  return  day,  the  court  Is 
bound  to  receive  it  and  Is  justified  In 
proceeding  to  judgment,  and  If  de- 
fendant is  injured  thereby  his  rem- 
edy ia  against  the  sherilE  and  not  by 
writ  of  error). 

[a]  The  reason  of  tbo  nie  is  that 
the  sheriff  has  until  the  return  day 
to  enable  him  to  make  personal 
service  of  the  writ.  Paddock  v. 
Smith,  1  Mich.  N.  P.  114. 

[b]  If  defendant  enters  a  rolva- 
tary  appeanuioe  in  the  case  a  re- 
turn before  the  return  day  will  not 
invalidate  the  proceedings.  Dunlap 
V.  McFarland,  25  Kan.  488  (from 
which  It  would  seem  that  a  return 
one  day  before  the  return  day  Is 
not  of  Itself  a  fatal  irregularity). 

[c]  Where  servloe  was  made 
upon  one  of  two  Joint  debtor*  of  a 
writ  of  attachment  on  which  their 
Joint  property  bad  been  seised,  and 
Jurisdiction  thereby  obtained.  It  Is 
not  a  valid  ground  of  objection  to 
the  Introduction  in  evidence  of  the 
attachment  proceedinffs.  Judgment, 
execution,  and  levy  that  the  writ  of 
attachment  was  prematurely  re- 
turned as  to  the  other  joint  debtor 
who  was  not  served.  Hubbardaton 
Lumber  Ca  v.  Covert,  8S  Mloh.  254. 

56.  Scuddsr  v.  Wilcox,  1  Mich. 
N.  P.  36. 

[a]  Premature  xstum  not  fataL 
— Although  it  is  the  duty  of  the  offi- 
cer to  retain  possession  of  a  writ 
of  attachment  until  the  "return 
day,"  yet,  if  he  return  It  not  served 
sooner,  and  plaintiff  within  thirty 
dayg  after  the  "return  day"  gives 
notice  by  advertisement,  as  pre- 
scribed by  Corap.  !>.  I  4769,  Judg- 
ment will  not  be  set  aside,  all  other 
proceedinga  being  regular,  on  the 
ground  of  such  premature  return. 
Scudder  v.  WUoox,  1  Mich.  N.  P. 
36. 

07.  Waaon  v.  Martel,  68  N.  H. 
660,  39  A  488. 

88.    Demtnt  v.  RIngo,  6  KyL  320. 

Otf.  [a]  Forms  ox  returms  see 
Glddlngs  V.  Squler,  16  D.  C  49; 
Careen  v.  The  Talma.  8  Ind.  194 
(levy  on  steamboat);  Seboonover  v. 
Osborne.  Ill  Iowa  140,  82  NW  605, 
82  AmSR  496;  White  v.  O'Bannon, 
86  Ky.  93,  6  SW  846,  9  KyL  834; 
Bean  V.  Ayers,  70  Me,  421;  Fuller  v. 
Niokerson,  69  Me.  228  (with  annexed 


specification):  Colaon  v,  Wilson,  5S 
Me.  416  (snowing  attaahment  of 
mortgaged  chattels  and  notice  to  the 
mortngee);  Kendall  v.  Irving,  ii 
Me.  389;  Boarman  v.  Patterson.  1 
aiU  872  (containing  a  schwlule  of 
the  attached  goods);  Bemis  v. 
Leonard,  118  Mass.  602.  19  AmR  470; 
Watson  V.  Dlngman.  120  Mich.  44J. 
79  NW  639;  Scott  v.  Manchester 
Print  Works,  44  N.  H.  607;  WeniJell 
V.  Mugridge,  19  N.  H.  109;  Cogswell 
V.  Mason,  9  N.  H.  48  (real  esUte); 
Kittredgo  v.  Bellows.  7  N.  H  S99 
(copy  left  with  town  clerk);  Baacom 
V.  Smith.  31  N.  T.  596;  SIraon  t. 
Johnson,  7  Kulp  (Pa.)  166;  Green- 
wich Nat.  Bank  v.  Hall.  11  R.  I.  121 
(levy  on  real  estate);  Barron  t. 
Smith,  63  Vt.  121,  21  A  269  (levy  on 
personal  property);  Pond  v.  Baker, 
68  Vt.  29i.  2  A  164  (form  held  siifll- 
clent,  although  not  commended  by 
the  court) :  Waahbum  v.  New  Tork. 
etc,  Mln.  Co.,  41  Yt.  60  (levy  en  raal 
estate);  Fullam  v.  Stearns,  80  Tt 
443  (levy  on  machinery);  Blodgett 
v.  Adams.  24  Vt.  23  (levy  on  haj 
and  grain);  Strickland  v.  Martin.  !1 
Vt.  484;  Duty  V.  Sprinkle,  «4  W.  Va 
89,  60  SB  882;  81ms  v.  Charleston 
Bank,  8  W.  Va.  415. 

SO.  Bryant  v.  Knapp.  108  Me.  1». 
68  A  640;  Green  v.  Colt,  81  Oh.  St 
280,  10  NB  784,  135  AmSR  784. 

[a]  Tb*  return  lawrt  Mats  ef- 
flnoattvsly  that  the  offloer  has  at- 
tached property.  Bryant  v.  Knapp, 
103  Me.  139,  68  A  640. 

[b]  The  term  "Uvy"  Im^les  ■ 
selswre,  and  a  return  of  an  officM*  in 
attachment  that  he  "levied  ...  on 
the  following  named  slaves,"  naming 
them,  was  held  sufficient.  Baldwin 
V.  Conger.  17  Miss.  616.  See  also 
Eastern  Kentucky  R.  Co.  Hel- 
brook,  4  KyL  780. 

rc]  A  ntun  of  the  aMaamm 
of  '■property  instead  of  "goods  sad 
chattels"  Is  sufficient.  Uorrel  t. 
Buckley,  20  N.  J.  L.  667.  And  sea 
Dodge  V.  Butler,  42  N.  J.  L.  870. 

61,  Poole  T.  Brooks,  12  Rob.  (tA.) 
484;  Newton  v.  Strang,  48  Mo.  A 
588. 

[a]  It  need  not  laolvds  woida 
merely  deolaimtory  of  the  ofleei*a 
respoasiblltty  and  not  directory 
where   seizure  Is   shown.  Jaffray*! 

App.,  101  Pa.  583. 

«8.  Bryant  v.  Knapp,  103  Me.  139. 
68  A  640. 

[al  Bejeotton  of  snruimsaffe^ 
A  return  of  an  attachment  that,  by 
virtue  thereof,  the  officer  had  at- 
tached as  defendant's  property  all 
the  real  estate  he  owned,  also  all  the 
right,  title,  and  Interest  he  had  to 
all  real  estate,  and  also  "to  attach" 
the  dwelling  house  and  land  on 
which  It  stands  of  another.  Is  sufll- 
dent,  rejecting  the  words  "to  at- 
tach'' as  surplusage,  to  show  an 
attachment  of  the  dwelling  housa 
and  land  on  which  It  standi.  Bry- 
ant V.  Knapp,  lOS  Me.  139,  68  A  640. 

[h]  metnm  held  anaoieBt. — A 
sherlfTs  certificate  of  attachment  of 
land  In  controversy  reciting  title  of 
the  case,  names  of  the  parties,  de- 
scription   of    property    in  contro- 
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iafy  "any  deht  or  damages  mad  oostfl."" 

[i  482]  b.  Ab  to  Muuwr  of  Lvry.  The  retain 
should  show  how  the  levy  was  made.**  It  is  usually 
considered  necessary  that  the  return  should  state 
the  faetB^  that  is,  set  out  the  acts  done  by  the 
o&WT  and  describe  the  manner  in  which  the  writ 
was  executed,  so  that  the  court  may  judge  for  itself 
of  the  soBScieney  of  the  levy,*"  and  that  a  return 
which  merely  states  as  a  conclusion  that  a  proper 
or  suGBcient  levy  was  made  is  defective.*'  But,  on 
the  other  hand,  the  presumption  that  an  officer 

verajr.  wJth  a  statement  that  the 
same  bad  b«en  attached  at  the  auit 
of  plaintiff,  ts  a  sufficient  compliance 
with  Lord  U  Or.  ff  S0«.  802.  Kletn 
T.  Turner.  tS  Or.  SW,  IM  P  62B. 

83.  WtnnlnKluun  V.  Tmeblood, 
149  Mo.  672,  M  SW  S9». 

e4.  Ala.— Burt  v.   Parish,  9  Ala. 

ci).— Rltter  V.  Soannell,  11  Cal. 
I>8.  70  AmD  775. 

Ga.— Hlles  Carver  Co.  v.  King,  10» 
Ga.  180.  34  SB 

Kan. — Wllklns  v.  Tourtellott,  28 
Kan.  825. 

Ky. — White  V.  O'Bannon,  86  Ky. 
9J.  5  SW  34S,  9  KyL  834. 

Me. — Haynes  v.  Small.  22  Me.  14; 
French  v.  Stanley,  21  Me.  512;  Means 
V.  Osgood,  7  Me.  14«. 

Mich. — Watson  v.  DlBsnum,  120 
Mich.  443,  79  NW  839. 

Miss. — Tucker  v.  Byars,  40  Miss. 
549;  Moore  v.  Coats,  43  Mlsa.  225; 
ExeDe  v.  Simpson,  42  Miss.  51 5. 

Mo. — Todd  V.  M.lssouri  Pac.  R.  Co.. 
33  Mo.  A.  110. 

Pa. — DawBon  v.  Klrby,  «  Pa.  Diet. 
IS;  CurwensTlUe  Mf^.  Co.  v.  Bloom. 
10  Pa.  Co.  295.  ^  ^ 

Vt. — Bwetland  t.  Stevens,  <  Vt. 
S77. 

See  also  Brown  v.  Hudson,  14  Tsx. 
Civ.  A.  605.  38  SW  «B3. 

[a]  FaUvM  of  tlM  Mtaxm  to  show 

a  legal  service  Is  cause  or  abate- 
ment,   fiwetland  v,  Stevens.  6  Vt.  677. 

[b]  VslBf    terms    of  statate.— 

The  manner  of  service  of  the  writ 
must  be  stated  substantially  in  the 
terms  of  the  statute.  Proctor  v. 
Whitcher,  X6  App.  Dlv.  227,  44  NTS 
190. 

[c]  Betnni     haU  IssnOcUni. — 

Where  the  return  states  that  the 
officer  attached  the  property  "by  tak- 
ing Into  my  custody,"  but  the  prop- 
erty being  a  growing  crop  not  ca- 
pable of  delivery  could  only  be  at- 
tached by  service  of  the  writ  and  a 
notice  of  attachment  as  provided  by 
Uw.  the  return  Is  insufficient  to 
fihow  a  valid  levy  of  the  attachment. 
Rudolph  v.  Saunders.  Ill  Cal.  233, 
43  P  619. 

eSb  Ark. — Gibson  v.  Wilson,  B 
Ark.  422:  Desha  v.  Baker,  3  Ark.  509. 

Cal. — Bnisle  v.  Gates,  80  Cal.  462, 
22  P  284  [orlt  Rltter  v.  Scannell.  11 
Cal.  838,  70  AmD  775];  Porter  v. 
Pico,  65  Cal.  165;  Sharp  T.  Balrd, 
43  Cal.  677.  . 

Iowa. — Anderson  v,  Mollne  Flow 
Co..  101  Iowa  747,  69  NW  1028,  63 
AmSR  424;  Westpbal  v.  Sherwood, 
69  Iowa  364,  28  NW  640. 

Kan. — Harding  v.  Kansas  City 
Guaranty  L.  &  T.  Co.,  3  Kan.  A.  619, 
43  P  836. 

L,a. — Kllbourne  v.  Frellsen,  22  La, 
Ann.  S07;  Stockton  v.  Downey,  6  La, 
Ann.  581 ;  Page  v.  Generes,  6  La. 
Ann.  649. 

Mich. — Kldd  V.  Dougherty,  59 
Mich.  240,  26  NW  510;  Town  v.  Ta- 
bor. 84  Mich.  262. 

Minn. — Scott,  etc.,  Lumber  Co.  v. 
Sharvy.  62  Minn.  528,  64  NW  1132. 

Miss. — Cantrell  v.  Letwlnger,  44 
Miss.  437;  Moore  v.  Coats.  43  Miss. 
225:  RanMn  v.  Dulaney,  43  Miss.  197; 
Bzelle  Simpson,  42  Miss.  516:  Crl- 
«er  T.  Gorren.  41  Miss.  563;  Jefferles 
V.  Harvie,  38  Miss.  97.  And  see  Oua- 
tavtts  V.  Marx,  44  Miss.  446  (where 


did  his  duty  when  nothing  to  the  contrary  ap- 
pears has  been  considered  sufficient  to  support  a 
levy,  although  the  return  did  not  specify  the  steps 
taken  hy  the  officer/^  and  it  has  also  been  held  that 
the  omission  to  set  out  the  details  of  the  service 
or  levy  of  the  writ  is  a  mere  irr^^arity  and 
not  a  jurisdictional  defect.** 

Sbowing  compliance  with  statute.  It  is  usually 
held  sufficient,  at  least  so  far  as  suhseqnent  attach- 
ing creditors  with  notice  are  concerned,'"  if  the  re- 
turn shows  that  there  has  been  a  substantial  oompli- 


the  Judgment  was  reversed  because 
of  the  insufficiency  of  the  return). 

N.  J. — Crlsman  v.  Swisher,  28  N. 
J.  L.  149. 

N.  T.— Hodpnan  t.  Barker,  14  NY 
S  574.  20  NTClvProe  341  [atr  128 
N.  T.  <01  mem,  £7  NE  1020  mem,  3 
SUv.  Sup.  618,  21  NTClvProo  Ul]: 
Watts  V.  WUlett,  2  Hilt.  218.  _ 
N.  D.— Ireland  t.  Adair,  12  N.  X>. 
29,  94  NW  766,  102  AmSR  661. 

Pa.— Lambert  T.  Challls,  86  Pa. 
156  note. 

R  I. — Sheldon  v.  Corastock,  3  R. 
I.  84. 

Tex. — Brown  v.  Hudson,  14  Tex. 
Civ.  A.  605,  38  SW  653. 

See  also  Winnlngham  v.  True- 
blood,  149  Mo.  572,  61  SW  399. 

{a]  AU  esssBtlal  sots  must  be 
shown  by  the  return.  Green  v.  Colt, 
81  Oh.  St  280,  90  NB  794,  135  AmSR 
784. 

(b]  iramlnff  persons  ia  whose 
prsssno*  sttachmsnt  made<— Under 
a  statute  requiring  the  levy  of  an 
attachment  to  be  made  in  the  pres- 
ence of  one  or  more  credible  per- 
sons of  the  neighborhood  It  has  been 
held  that  the  return  must  state  the 
names  of  the  persons  In  whose  pres- 
ence the  attachment  was  made,  Ca- 
been  v.  Douglass,  1  Ho.  336. 

to]  Showbff  dlspoaltleB  vt  pus 
soulty^Where  both  real  and  per- 
sonal property  were  attached  a  re- 
turn which  does  not  show  what  dis- 
position was  made  of  the  personalty 
Is  defective.  Tucker  v.  Byars,  46 
Miss.  549. 

[d]  MhowlaLr  ■••'Oh  for  person- 
al^ befors  attaching  realtr. — Un- 
der a  statute  providing  that  tne  per- 
sonal property  of  a  defendant  should 
be  first  taken  under  an  attachment 
a  return  showing  that  real  property 
had  been  attached,  which  does  not 
show  that  an  unsuccessful  search 
was  made  for  personal  property,  or. 
If  such  property  was  found,  that  It 
was  taken  and  was  not  enough  to 
satisfy  the  claim.  Is  Insufficient 
Willets  V.  Ridgway,  9  Ind.  367. 

[e]  If  ffand  or  foros  is  nsad  to 
uaewat  tb»  oSosir  from  sMalnlac 
posasnrtea  of  the  property,  and  he 
serves  the  writ  on  the  psrson  In 
whose  hands  the  propertr  Is,  he 
should  state  thess  faets  in  his  re- 
turn and  show  that  he  has  attaobad 
as  nearly  as  possible  according  to 
the  statutes.  Pennsylvania  B.  Co. 
V.  Pennock,  61  Pn.  244. 

[f]  Betnm  held  insnttolsat.— 
Under  the  act  of  July  12,  1842.  f  49, 
requiring  a  constable.  In  his  return 
to  an  attachment,  to  specifically 
state  the  manner  in  which  he  served 
it,  a  return  which  does  not  show 
whether  defendant  was  in  the  coun- 
ty, and  whether  the  property  at- 
tached was  taken  Into  possession  of 
the  constable,  or  released  on  bond, 
is  insufficient  Dawson  t.  Kirby,  6 
Pa.  Dlst  13.  27  PlttsbLegJNS  234. 

[gl  Ths  return  tn  prooesdlacs  to 
attach  oorpotnte  stook  need  not 
show  that  the  officer  demanded  and 
■received  a  certificate  from  the  sec- 
retary showing  the  number  of  shares 
owned  by  defendant.  Gen.  St  (1902) 
S  833,  providing  that  when  the  offi- 
cer shall  apply  to  the  secretary,  thf> 
latter  shall  furnish  him  with  a  cer- 
tlflcate   showing   such   fact,  being 


merely  to  aid  the  officer  In  making 
the  attachment,  and  the  failure  to 
obtain  such  certiflcate  not  Invalidat- 
ing the  attachment  Barber  v.  Mor- 
gan, 84  Conn.  618,  80  A  791.  AnnCas 
191 2D  961. 

[hi  asaaoaa  for  pgooeedlag  la 
osttus  manrTr. — T*-*  return  nsed 
not  state  why  the  offlosr  proceaded 
under  the  statute  providing  for  the 
levying  of  an  attachment  upon  ar- 
ticles of  bulk  without-  removing 
them  Immediately.  Davis  Leary,' 
177  Mass.  636,  69  NB  191. 

66.  See  Sheldon  t.  Comstoel^  I  R. 
L  84. 

[a]  mnstratlonSrf— (1 )  A  return 
which  merely  states  that  the  officer 
has  attached  "according  to  law" 
(Kllbourne  v.  Prellsen,  22  La.  Ann. 
207;  Stockton  v.  Downey,  6  La.  Ann. 
581 ;  Sheldon  t.  Comstock,  3  R.  I. 
84),  (2)  or  that  the  writ  was  "duly 
served"  (Benjamin  v.  Shea,  83  Iowa 
892.  49  NW  989>.  la  Insufficient 

6?.  Griffin  v.  American  Gold  Uln. 
Co.,  186  Fed.  69,  68  CCA  637. 

[a]  Where  a  retara  of  an  attaoh- 
msBt  shews  a  ooaaplianee  with  th* 
law  and  states  no  facts  as  to  the 
manner  of  service  inconsistent  with 
the  law,  the  return  will  be  held 
^^td  under  the  presumption  that 
the  officer  performed  his  duty.  Man- 
nlx  V.  Laoey,  7  KyL  440. 

[b]  Appuoatloas  vt  nOs,— (1> 
When  a  sherltCs  entry  upon  an  at- 
tachment recites  that  he  levied  It 
upon  a  certain  tract  of  land,  prima 
facie  there  was  a  lawful  seizure,  and 
consequently,  where  an  execution  la- 
sued  upon  a  judgment  rendered  in 
an  attachment  case  was  subsequent- 
ly levied  on  the  same  land,  and  met 
by  a  claim,  it  was  error  to  dismiss 
the  latter  levy  on  the  ground  that 
the  entry  upon  the  attachment  did 
not  recite  that  the  sheriff  had  ac- 
tually seized  the  property,  or  had 
given  written  notice  to  the  tenant  in 
possession.  Ulles  Carver  Co.  v. 
King,  109  Ga.  180,  34  SHI  353.  (2) 
A  return  that  a  sheriff  had  "levied" 
the  writ  on  certain  personal  property 
was  sufficient.  Baldwin  v.  .Coogvr, 
17  Miss.  616.  (3)  Where  the  At- 
tachment Act  appointed  no  mode  of 
return  for  the  sherlfll,  his  cerlldcata 
that  he  had  .duly  served  the  process, 
accompanied  by  an  Inventory  and 
appraisement,  was  held  snffiolent. 
Boyd  V.  King.  36  N.  J.  L.  134.  (4) 
A  return  by  the  sheriff  that,  "by  vir- 
tue of  the  writ  of  attaolunetit,  he 
had  attached  a  certain  debt  due 
[etc.]  appraised  at  8600."  was  suA- 
clent  Castner  v.  Styer,  23  N.  J.  L. 
236 

68.  Pomeroy  v.  Rand,  1B7  lU.  176, 
41  NE  636;  Llttleatone  v.  Oolden- 
berg.  66  111.  A.  673;  Schwelgel  t.  L. 
A  Shakman  Co..  78  Minn.  142,  80 
NW  871.  81  NW  529. 

[a]  ninstration^-A  return  of  an 
attachment  writ,  reciting  that  the 
officer  executed  the  writ  "by  attach- 
ing" all  the  cattle  owned  by  defend- 
ant in  a  certain  county,  "and  leav- 
ing same  on  Oie  ranser"  although 
Insufficient  in  falling  to  show  Just 
how  the  levy  was  made,  did  not  show 
a  void  levy.  Brown  v.  Hudson,  14 
Tex.  av.  A.  606,  S«  SW  658. 

ea.  Sabin  v.  Mlohell,  27  Or.  66,  39 
P  635. 
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anoe  with  the  statute;*'*  but  there  is  also  autbority 
for  the  view  that  strict  aod  speciAe  oomplianee  with 
the  statute  must  be  shown  by  the  return  itself.'^ 
{%  483]  c  As  to  Officer  Who  Kade  Levy.  The 
return  to  a  writ  of  attachment  shoold  show  by 
whom  the  levy  was  made.*^ 

484]  d.  As  to  Time  of  Lvry.  In  order  to  be 
sufficient  the  return  should  show  also  the  date  of 
the  levy.T" 

[$  485]  e.  As  to  Place  of  Levy.  It  has  beeni 
held  not  essential  that  the  return  should  show  that 
the  levy  was  made  in  the  county  or  bailiwick  of  the 
levying  officer,^*  as  it  must  be  presumed,  in  the  ab- 

70.  Conn.— Preston        Hlcock,  9 
Conn.  622.  _ 

Sr. — Mannlx  T.  Lacey,  7  K^L  440. 
s.— Blanebard   v.   Day,   SI  Me. 

Ulu. — SaiuiAera  T.  Columbus  L., 
etc..  Ins.  Co.,  43  Hiss.  683. 

N.  H.— Keller  Barker,  «3  N.  H. 
70. 

K.  J.— Dodffe  T.  Butler,  48  N.  J. 
L.  370;  Morrel  v.  Buckley.  20  N.  J. 
L.  667. 

Or.— White  v.  Ladd,  41  Or.  824.  08 
F  739,  93  AmSR  732;  Schloeser  v. 
Beemer.  40  Or.  412,  67  P  299;  Colfax 
Bank  t.  Richardson,  34  Or.  G18,  64 
P  359,  76  AmSR  664;  Sabln  v. 
MlchelL  27  Or.  66,  30  P  636. 

See  Reynolds  v.  Smith,  18  D.  C. 
27. 

[a]  If  the  court  eaa  m—  ttr  tte 
sltSTUTs  retiin  a  substantial  service 
of  the  writ,  they  will  hold  on  to 
the  property  attached,  even  though 
the  return  does  not  show  a  literal 
compliance  with  the  directions  of  the 
statute  as  to  the  execution  of  the 
writ.  Thompson  v.  BSastbom,  16  N. 
J.  L.  100. 

TL  Blder  V.  Ludellns,  60  Ia.  Ann. 
1077.  22  B  929;  Sheldon  v.  Comstoek, 
2  R.  X.  84;  Shearer  v.  Davis,  etc.. 
Lumber  Co.,  78  Wis.  278.  47  NW  260. 

[a]  Betnni,  tbe  fonitdattom  of 
sabse^oent  proeeedlsgs. — The  re- 
turn of  the  officer  upon  the  writ 
must  constitute  a  foundation  of  all 
subsequent  proceedings  against  the 
property  under  the  attachment,  and 
It  should  afflrmatlvely  appear  there- 
by that  the  provisions  of  the  statute 
have  been  strictly  observed,  and  if 
the  levy  is  defective,  the  court  has 
no  power  to  proceed  against  the 
land.  Robertson  v.  Hoge.  83  Va. 
124,  1  SE  667. 

7a.  Carter  v.  CBryan,  105  Ala.  SOB, 
16  S  894LCIymore  V.  Williams,  77 
111.  618'  Wtlklns  Tourtellott.  28 
Kan.  825;  Tucker  v.  Byars,  46  Hiss. 
649. 

n.  Ala.— Reed  v.  Perkins,  14  Ala. 
221. 

Oa. — ^Wilson  v.   Strieker,   66  Oa. 
676. 

Md.— Anderson  v.  Oratt,   41  Hd. 
601. 

Ha — ^Newton  v.  Strang,  48  Ho.  A. 

638. 

Va. — Robertson   V.    Hoge,    8S  Va. 
124,  1  SB  667. 

74.  Connolly  v,  Atlantic  Contract- 
ing Co.,  120  Oa.  218.  47  SE  675; 
Quarantee  Co.  of  North  America  v. 
Lynchburg  First  Nat.  Banit,  95  Va. 
480,  28  SB  909.  Compare  Shearer  v. 
Davis,  etc..  Lumber  Co.,  78  Wis.  278, 
47  NW  360. 

75.  Connolly  v.  Atlantic  Contract- 
ing Co..  120  Oa.  213.  47  SB  675. 

76.  Ouarantee  Co.  of  North 
America  v.  Lynchburg  First  Nat. 
Bank,  95  Va.  480.  28  SB  909. 

77.  Colo. — Crary  v.  Barber,  1  Colo. 
172. 

Hiss. — Tucker  v.  Byars.  46  Hiss. 
649. 

Mo.— Walter  v.  Seofleld,  167  Ho. 
637,  67  SW  276. 

N.  T.— Watts  V.  WlUett,  2  Hilt. 
212.  See  also  Talcott  T.  Rosenberg, 
S  AbbPrNS  237. 


sence  of  an3rthing  to  show  the  contrary,  that  the 
officer  did  his  duty,'^  and  executed  the  writ  l^ally." 

486]  f.  As  to  Fersoiua  Service  oi  NotuA 
Under  statutes  requiring  service  of  personal  notice 
of  the  attachment  upon  defendant,  if-  he  can  be 
found,  the  return  mast  affirmatively  show  that  saeh 
service  was  properly  made,'^  or  that  it  could  not 
have  been  made  with  reasonable  effort.'^  Where  the 
officer  has  been  unable  to  find  defendant,  the  retnni 
should  show  that  he  has  complied  with  the  statutory 
requirements  that  in  such  ease  be  shall  leave  a  copy 
of  the  writ  at  defendant's  usual  place  of  abode," 
or  with  the  tenant  or  person  in  possession  of  the 


Vt.— Swetland  v.  Stevens,  6  Vt 
67T.  See  also  Strickland  v.  Hartin, 
23  Vt  484. 

[a]  Beadlaff  wxlt  to  defeadaat^ 

Under  a  statute  requiring  that  the 
writ  shall  be  read  to  defendant,  or  a 
true  copy  delivered  to  him,  a  return 
which  states  that  the  service  was 
made  by  reading  to  defendant  the 
name  oz  plaintiff  and  the  amount 
claimed  and  when  and  where  de- 
fendant was  to  answer  the  complaint 
is  Insufllclent.  Crary  v.  Barber,  1 
Colo.  172. 

[b]  It  is  oanse  for  abatement 
that  the  return  falls  to  show  that 
a  copy  of  the  writ  was  left,  as  re- 
quired by  statute,  upon  an  attach- 
ment of  goods  or  chattels.  Swetland 
V.  Stevens,  «  Vt.  677. 

[c]  llefaot  aot  fataL— Failure  to 
state  that  a  copy  was  served  is  a 
mere  irregularity,  if  the  return  other- 
wise shows  the  attachment  to  have 
been  levied.  Dunlap  v.  McFarland,  26 
Kan.  488;  WagstafT  v.  Moser,  8  Kan. 
A.  856,  66  P  554  [cit  Wilklns  v.  Tour- 
tellott, 42  Kan.  176.  22  P  11]; 
Schwelgel  V.  L.  A.  Shakman  Co.,  78 
Minn.  142.  80  NW  871,  81  NW  629. 
See  also  Fears  v.  Thompaon,  82  Ala. 
294,  2  8  719. 

[d]  JUtnm  lamfletoBt  leoawe 
of  place  of  wmrwimt — An  oncer's  re- 
turn that  he  gave  defendant  a  copy 
at  a  place  out  of  his  precinct  is  ex- 
traomclal  and  Is  not  proper  evidence 
of  notice.  Arnold  v.  Tourtellot,  13 
Pick.  (Mass.)  172. 

[el  Snmotent  statement  that 
servloe  was  made. — ^A  return  in- 
dorsed by  the  sherift  on  a  writ  of 
attachment  in  the  following  lan- 
guage: "I  served  a  certified  copy  of 
the  within  writ  on  Charles  L.  Dolph 
.  .  .  by  delivering  the  same  to 
Charles  L.  Dolph;  and  ...  I  served 
a  certified  copy,  together  with  a 
copy  of  the  Inventory,  on  C.  M.  Ding- 
man,"  is  fairly  to  be  Interpreted  as 
denoting  service  of  a  copy  of  the 
writ  as  well  as  the  Inventory  upon 
the  last  named  defendant.  Watson 
V.  Dtngman,  120  Mich.  448.  79  NW 
639. 

[f]  Oae  oovr  for  MTsral  Aefend- 
aata.— Where,  In  an  action  on  a 
note,  service  was  made  by  attaching 
defendants'  goods, 'and  the  officer  re- 
turned that  he  attached  the  goods 
of  defendants,  and  at  the  same  time 
left  an  attested  copy  of  the  writ  with 
the  list  of  the  property,  and  follow- 
ing the  return  on  the  writ  it  was 
stated:  "We  hereby  agree  to  ac- 
cept one  copy  as  the  service  of  the 
writ,"  the  return  of  the  service  was 
defective,  as  the  statute  requires  a 
copy  to  be  left  with  each  defendant 
in  order  to  make  the  service  legal. 
Smllle  V.  Runnels,  1  Vt.  148. 

[g]  Ooastmlag-  separate  retuas 
togotlier. — Separate  returns  on  an 
order  of  attachment  and  summons. 
Issued  together  under  Oen.  Code  1 
10,262,  ana  ao  returned  by  the  con- 
stable, may  be  read  and  construed 
together  as  showing  a  lawful  service 
of  summons  within  the  meaning  of 
O^n.  Code  |  10244.  E.  A.  Rosenham 
Co.  V.  Cohen.  32  Oh.  Clr.  Ct.  637. 

[h]  Aotloa  against  two  tfefeas- 


ants^— -A  return  of  service  of  proc- 
ess In  an  action  against  two  corpora- 
tions which  shows  an  attachment  of 
real  estate  as  the  property  of  "the 
within  named  defendant"  and  the 
delivery  of  a  copy  "for  aaid  de- 
fendants" to  a  person  named.  & 
stockholder  of  the  corporations,  does 
not  five  the  court  jurlsdtctfon  over 
both  defendants.  Johnson  v.  Ben- 
nington, etc.,  R.  Co.,  (Vt.)  90  A  567. 

78.  Reynolds  v.  Marquette  Clr. 
Judge,  126  Mich.  445,  84  NW  6JS; 
Farr  v.  Kilgour.  117  Mich.  227.  75 
NW  457;  Holden  v.  Ranney,  45 
Mich.  899.  8  NW  78;  Silverman  t. 
Davis.  45  Misc.  S417,  90  NTS  405. 
See  also  Barney  v.  Patterson.  S  Harr. 
&  J.  (Md.)  182. 

[a]  The  retnm  shoald  state  tbe 
reason  for  failure  to  make  i>ersoniil 
service  of  summons,  and  a  failure 
to  do  ao  is  fatal  where  the  defect  Is 
not  cured  by  reference  to  the  war- 
rant or  other  paper.  Silverman  v. 
Davis,  45  Misc.  417,  90  NTS  49S. 
But  compare  Bell  v.  Moran,  25  AOT- 
Dlv.  461,  50  NTS  982. 

[b]  It  Is  snfloient  tbat  tb*  reton 
•hows  (1)  that  the  officer  made  t 
diligent  search  for  defendant  during 
all  the  time  In  which  personal  serv- 
ice could  be  made.  Davidson  v.  Fox, 
120  Mich.  885,  79  NW  1106.  (2>  The 
statute  does  not  contemplate  a 
search  In  the  sense  that  the  sheriff 
must  make  a  tour  of  the  entire  coun- 
ty to  find  defendant.  Horton  v.  Mon- 
roe. 98  Mich.  195.  57  NW  109  [cU 
Hitchcock  v.  Hahn.  60  Mich.  459.  ST 
NW  600].  (3)  A  statement  in  a 
return  that  a  copy  of  the  attachment 
was  left  with  defendant's  wife  be- 
cause defendant  could  not  be  found 
within  the  county  sufficiently  shows 
that  defendant  was  not  personally 
served,  inasmuch  as  lawful  service 
could  only  have  been  made  withlr 
the  county.  Williams  v.  Barnaman, 
19  AbbPr  (N.  T.)  69. 

!c]  Betnras  held  SasnflolaBt— 
A  return  which  merely  shown 
that  property  was  attached  and  that 
no  personal  service  was  made  on 
any  of  defendants  but  falls  to  show 
that  they  could  not  be  found  Is  in- 
sufficient. Cochrane  v.  Johnson,  95 
Mich.  67,  54  NW  707.  (2)  A  return 
stating  that  the  officer  personally 
attempted  to  serve  notice  on  defend- 
ant by  offering  him  a  copy  "but  he 
ran  away.  I  could  not  deliver  a  copr 
to  him."'  is  InaufBclent.  Holden  v. 
Ranney,  46  Mich.  399,  8  NW  78. 

[d]  A  return  showlaf  ontgeat 
"search"  for  defendant  Is  msulficlent 
where  the  statute  requires  diligent 
"inquiry."  Thomas  v.  Morasco,  5  Pa. 
Dlst.  138. 

[e]  Vliere  thex*  la  awm  thaa 
on*  defeadaat  to  an  attachment  suit 
a  return  by  the  sheriff  that  he  could 
not  find  defendants  is  equivalent  to 
certifying  that  neither  could  be 
found,  and  would  be  falss  If  one  was 
found  or  could  have  been  served 
with  the  process.  Hitchcock  f. 
Hahn,  60  Mich.  469,  27  NW  600. 

79.  Adams  v.  Abram,  38  Mich. 
302;  Proctor  v.  Whltcher,  16  App. 
Dlv.  227.  44  NTS  190;  Watts  v.  WII- 
lett,  2  Hilt  (N.  T.)  212;  Wlllard  v. 
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property  attached;"**  or  mail  a  copy  of  the  writ  to 
defenduit  at  his  residence,"  or  that  &  cop»y  of  the 
writ  or  a  notice  of  the  levy  has  been  posted  in  some 
designated  or  oonspicnouB  place  on  such  property."^ 
[t  487]  (.  As  to  Leavins  Owpy  of  Writ  for 
Record.^  It  has  been  held  that  inasmuch  as  the 
original  return  itself,  and  not  the  copy  left  with 
the  elerk  for  record,  is  the  evidence  of  the  validity 
of  the  levy,  it  is  necessary  that  the  original  return 
itself  should  state  that  a  copy  of  the  writ  and  a 
copy  of  the  descriptive  part  of  the  return  have  been 
filed  with  the  recording  officer  ag  reqaired  by  stat- 
nte." 

[$  488]  h.  Where  Levy  Made  Subject  to  Prior 
Lary.  Where  an  offleer  levies  on  property  already 
in  Ids  poBsesBion  hy  virtue  of  a  former  attachment, 


it  is  only  necessary  for  him  to  return  that  be  has 
attached  the  interest  of  defendant  in  the  property 
at  that  time  in  his  possession;^  but  it  has  been 
held  that  where  the  officer  has  both  writs  in  his 
possession  when  he  cornea  upon  the  property  he 
should  return  each  writ  as  levied  upon  the  whole 
property  found.*' 

Betum  of  officer  maldiig  prior  levy.  Where  a 
levy  is  made  by  one  officer  subject  to  the  levy  of 
another  offleer  who  is  in  possession,  the  return  of 
the  latter  must  show  what  was  done  in  respect  to 
the  subsequent  levy.*' 

[$  489]  2.  Description  of  Property  Attadted— 
a.  Necessity.  The  return  to  a  writ  of  attachment 
should  describe  the  property  on  which  the  levy  was 
made."    No  lien  is  acquired  as  to  any  property 


Speiry,  1«  Johns.  (N.  T.)  121;  White 
T.  I^a,  41  Or.  324,  68  P  739,  S3 
AmSR  732;  Sheldon  v.  Comstock,  3 
R.  I.  St. 

[a]  Vndar  Ut«  euly  Tarmoat 
■totaU  the  return  must  not  only 
■how  that  a  copy  of  the  writ  was 
left  at  the  last  and  usual  place  of 
abode  of  defendant,  hut  It  must  also 
Blate  the  situation  tn  which  such 
copy  yraa  left.  Inasmuch,  however, 
as  this  condition  Is  for  the  benefit  or 
defendant  the  attachment  Is  valid  as 
to  the  subsequent  creditors  without 
it   Nevton  v.  Adams.  4  Vt  437. 

80.  Anderson  v,  Mollne  Plow  Co.. 
101  Iowa  747.  69  NW  1028.  63  AmSR 
414;  Slllns  V.  Hendrlckson,  193  Mo. 
Its,  92  SW  lOB;  Williams  v.  Barna- 
man,  IS  AbbPr  (N.  Y.)  69;  Oreen  v. 
Colt,  81  Oh.  St.  280,  90  794,  13!> 

AmSR  784. 

[a]  In  Tr''Ti*«*"'B  the  return  of  a 
domiciliary  service  should  show  the 
name  of  the  person  In  possession, 
and  whether  or  not  the  property  was 
at,  or  was  kept  at.  the  domicile  of 
defendant  Lehman  v.  Broussard,  45 
La.  Ann.  346.  12  S  504. 

[h]  Mwst  show  that  traaat  holds 
Udav  dafMUlant.'— Under  a  statute 
mOTldlns  that  In  the  attachment  of 
real  estate  It  U  "the  duty  of  the 
sheriff  to  leave  a  copy  of  the  writ 
with  the  tenant,  or  other  person  in 
actual  i>ossesslon,  hoidins  under  the 
defendant  In  the  attachment."  the 
return  must  show  that  the  party  in 
possession  with  whom  the  copy  was 
left  was  "holding  under  the  defend- 
ant in  the  attachment."  Bryan  v. 
Trout,  90  Pa.  492;  Hayea  v.  Gillespie, 
S5  Pa.  165;  Palk  v.  Wurzburger,  3 
Kulp  (Pa.)  321. 

[c]  metnra  held  anaolent. — The 
return  upon  an  attachment  that  It 
was  executed  by  delivering  a  copy  to 
E,  "party  residing  upon  said  prop* 
erty,"  Is  sufficient  where  the  prop- 
erty thus  levied  on  Is  speclflcally  de- 
scribed in  the  petition  hy  which  It  is 
sought  to  set  aside  a  conveyance  of 
the  property  as  fraudulent  as  to 
creditors.  Norfleet  v.  Logan,  B4  SW 
713.  tl  KyL  1200. 

[d]  A  Mtun  wUok  hy  ftds  Im- 
pUoatbm  states  that  a  copy  of  the 
writ  and  notice  was  left  with  the 
parties  Ir.  possession  Is  sufficient  as 
against  subaequent  creditors  with 
notice,  although  It  does  not  specifi- 
cally show  that  the  statute  has  been 
literally  compiled  with.  Sabin  v. 
HItchefl,  27  Or.  39  P  635;  Thle- 
lena  v.  White.  13  WklyNC  (Pa.) 
194. 

[el  When  luuns  of  ooctipant  nn- 
kaowa  to  oMemr. — ^Where  the  return 
of  a  writ  of  attachment  recites  a 
levy  on  land,  and  the  service  by  the 
sheriff  of  a  copy  of  the  writ  on  a 
Chinaman  who  is  the  sole  occupant, 
and  whose  name  is  unknown  to  the 
sheriff.  Its  failure  to  give  the  name 
of  the  Chinaman  does  not  render 
void  a  Judgment  ordering  a  sale  of 
the  property.  White  v.  Lndd,  41  Or. 
324,  ffS  P  719,  SS  AmSR  732. 


[f]  Bnoh  a  oondltion  im  not  fUl- 
ailtd  by  a  statement  that  the  prop- 
erty was  not,  to  the  sheriff's  knowl- 
edge, in  the  possession  of  any  person 
at  the  time  of  its  seizure.  White 
v.  Prior.  88  Mich.  647,  60  NW  665. 

[g]  Oenstrnotloa  of  rstunu— A 
return  of  an  olflcer  to  a  writ  of  at- 
tachment that  there  was  "no  occu- 
pant thereof  on  the  premises"  when 
the  writ  was  served  will  not  be  con- 
strued as  a  statement  that  the  prem- 
ises were  actually  occupied,  but  that 
the  occupant  was  temporarily  absent 
at  the  time  of  the  officer's  visit.  Col- 
fax Bank  v.  Richardson,  34  Or.  618, 
54  P  359,  75  AmSR  664. 

81.  See  Star  Brewery  v.  Otto.  63 
111.  A.  40. 

[a]  OMtlfloate  of  malUiig'. — Un- 
der the  statute  reQUirln^  that  notice 
of  attachment  on  land  to  nonresi- 
dents shall  be  mailed  to  defendants 
at  their  realdence,  and  that  the  cer- 
tificate of  such  mailing  shall  be  evi- 
dence of  the  fact,  a  certificate  un- 
signed, with  simply  the  file  mark  on 
the  back   thereof,   le  insufficient  to 

Sive  Jurisdiction.  Star  Brewery  v. 
tto,  63  111.  A.  40. 

aa.  Wilson  V.  Ray,  T.  U.  P.  Charlt. 
(Ga.)  109;  Connell  v.  Medlock,  24  Xia. 
Ann.  512;  Jones  v.  Walker,  16  Oray 
(Mass.)  353:  Oreen  v.  Cort,  81  Oh.  St. 
260,  90  NE  794.  135  AmSR  784. 

[a1  IUvstiatloaLr--Under  Cod« 
Prac.  art  264  providing  that.  If  de- 
fendant has  no  known  place  of  resi- 
dence or  resides  out  of  the  state, 
the  sheriff  shall  serve  the  attach- 
ment and  citation  by  affixing  copies 
of  the  same  on  the  door  of  the  room 
where  the  court  In  which  the  suit  Is 
pending  Is  held,  where  It  appears 
from  the  sheriff's  return  that  neither 
of  the  copies  of  the  attachment  and 
the  citation  were  affixed  to  the  door 
of  the  room  where  the  court  in  which 
the  suit  was  pending  was  held,  such 
return  is  insufficient.  Wooldridge  v. 
Monteuse.  27  La.  Ann.  79. 

[b]  "Postiaff"  as  sqiilvalent  to 
"loavlaff.'* — A  return  by  an  officer 
that  he  attached  real  estate  by 
"posting"  a  copy  of  the  writ  in  a 
conspicuous  place  thereon  Is  a  suffi- 
cient showing  of  the  "leaving"  of  a 
copy  In  such  place  as  to  defeat  any 
collateral  attack  on  the  proceeding. 
Colfax  Bahk  v.  Richardson,  84  Or. 
518.  54  P  369,  76  AmSR  664. 

[c]  Bstnni  showliiff  poitijig-  of 
"aotloe." — A  return  showing  that  a 
"notice,"  Instead  of  a  copy  of  the 
writ,  had  been  posted  in  the  most 
public  part  of  the  property  was  In- 
Bufhcient  to  show  a  valid  execution 
of  the  writ.  Sharp  v.  Balrd,  43  Cal. 
577. 

[d]  '  Omission  to  show  Chat  plaos 
was  oousplcQons. — 1  f     the     ret  urn 

shows  that  a  copy  was  posted  on  the 
premises,  omission  to  state  that  the 
copy  was  left  In  a  conspicuous  place, 
although  an  Irregularity.  Is  not  a 
fatal  omission.  Davis  v.  Baker,  72 
Cal.  494,  14  P  102;  Lewis  V.  Quinker, 
2  Ueto.  <Ky.)  284;  Lively  v.  South- 


em  Bldg..  etc..  Assoc.,  46  W.  Ta. 
180,  33  SE  93. 

[e]    Omission  to  desUruta  Vlaoa. 

—.Although  Hill  Annot.  Xj.  i  149. 
provides  that  real  property  shall  be 
attached.  If  there  he  no  occupant, 
hy  leaving  a  copy  of  the  writ  In  a 
conspicuous  place  thereon.  It  Is 
enough,  as  against  collateral  attack 
of  the  Judgment  in  action  against  a 
nonresident,  that  the  return  recite 
that  It  was  left  In  a  conspicuous 
place  without  pointing  out  the  place. 
Colfax  Bank  v.  Richardson,  34  Or. 
518,  64  P  359.  75  AmSR  664  [dlst 
Hall  v.  Stevenson.  19  Or.  153,  23  P 
887.  20  AmSR  803J. 

[t]  OmissioB  to  show  tbat  pram- 
isas  wars  nnoooopisd. — If  a  levy  on 
real  estate  Is  made  by  posting  a  copy 
of  the  writ  thereon  the  return  need 
not  affirmatively  show  that  the 
premises  were  unoccupied  at  the  time, 
in  which  case  alone  a  valid  levy 
could  be  made  hy  posting.  Ritter 
v.  Scannell,  11  Cat  238,  70  AmD 
776. 

83.  aaoolraBMmt  of  rMordlnv  aae 

supra  I  504. 

84.  Carleton  v.  Ryerson,  59  Ma. 
438;  Kendall  v.  Irving,  42  Me.  339; 
Cox  V.  Johns,  12  Vt.  65.  Compare 
Keller  V.  Barker,  63  N.  H.  70. 

85.  O'Connor  v.  Blake,  29  Cal. 
312;  Oeiman  Sav.  Bank  v.  Capital 
City  Oatmeal  Co.,  108  Iowa  380,  79 
NW  270;  aament  v.  Little,  42  X.  H. 
563. 

[al  Falsa  ratnm.r'If  the  officer 
returns  that  the  levies  on  two  writs 
were  contemporaneous  when  In  fact 
one  was  precedent  to  the  other,  an 
action  will  lie  against  him  for  a 
false  return.  State  v.  Harrington. 
28  Mo.  A.  287. 

86.  Vlolette  v.  Tyler,  28  F.  Cas. 
No.  16,966,  2  Cninch  C  C.  209. 

87.  State  V.  Curran,  46  Mo.  A. 
142. 

[a]  UabUlty  for  dafaotlva  xa- 
tanu — Where.  In  consequence  of  a 
return  which  was  defective  In  this 
respect,  an  Intermediate  levy  was 
ignored  in  the  application  of  the  pro- 
ceeds of  the  property  by  the  suc- 
cessor In  office  of  the  officer  who 
was  in  possession,  the  latter  and  his 
sureties  were  liable  on  his  official 
bond.  State  v.  Curran,  46  Ma  A. 
142. 

88.  Ala. — Toulmin  v.  Lesesne,  2 
Ala.  359. 

Conn. — Ahem  v.  Purnell,  62  Conn. 
21.  25  A  393. 

Ga. — Tuells  v.  Torras,  113  Oa.  691, 
39  SE  455. 

Ind. — Dronlllard  v.  Whistler,  29 
Ind.  B52:  Porter  v.  Byrne,  10  Ind. 
146,  71  AmD  305. 

Ind.  T, — Barton  v.  Ferguson,  1  Ind, 
T.  268,  37  SW  49. 

Kan. — Harding  v,  Guaranty  L.  & 
T.  Co..  3  Kan.  A.  519,  43  P  835. 

Ky.— Price  v.  Taylor.  110  Ky.  589. 
62  SW  270,  22  KyL  1946;  Price  v. 
Taylor,  108  Ky.  558,  57  SW  265,  22 
KyL  249.  See  Norfleet  v.  Logan,  64 
&W  713,  21  KyL  1200. 
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other  than  that  described  in  the  return,"'  and  a  total 
failure  of  the  return  to  designate  or  describe  the 
attached  property  will  render  the  attachment  in- 
operative.'** 

490]  b.  Snfflcioicy— (1)  In  Oase  of  P«noii- 
alty.  It  is  difficult  to  lay  down  a  precise  or  gen- 
eral rule  as  to  what  constitutes  a  sufficient  descrip- 
tion of  personalty  levied  on  under  attachment,"*  but 
it  is  necessary  that  the  property  should  be  described 
with  wQiaYi  reasonable  certainty  as  to  render  it  dia- 


tinguiriiable.*' 

The  location  of  the  pioiwiy  ^onld  be  riiown  by 
the  return,"  but  a  mere  statement  of  the  loeatiiu, 
standing  alone  and  without  any  statement  of  the 
quality  or  kind  of  property  seized,  is  not  a  snf- 
flcient  description." 

A  refereaoe  to  other  papers  in  some  other  eoart 
or  ease  for  a  description  of  the  property  leried  on 
is  not  Bofficient,'*  but  the  retom  may  refer  to  ao 
inventory  or  appraiaemoit  returned  with  tiie  writ 


Mass. — Baiter  v.  Riee,  21  Pick. 
197. 

Mont. — SHver  Bow  Htn.,  eta.  Co.  T. 
Lowry,  6  MonL  618.  6  P  62. 

N.  H.— Bruce  v.  PettenclU,  IS  N. 
H.  341. 

N.  0.— Ireland  v.  Adair,  12  N.  D. 
29.  94  NW  766,  102  AmSR  561. 

Vt.— Stearns  v.  Silsby.  74  Vt.  68. 
62  A  115;  Pond  v.  Baker,  65  Vt.  460. 

Va. — Raub  v.  Otterback,  92  Va. 
517.  23  SB  88S. 

[a]  FropertT  levied  on  wWe  tn 
tmatody  of  Mtotlier  oflloer  under  a 

firevioua  levy  need  not  be  described 
n  the  return.    See  supra  S  468. 

89.  Harding  v.  Ouaranty  L..  ft  T. 
Co.,  8  Kan.  A.  519.  43  P  835. 

90.  Ah«rn  v.  PurneH,  62  Conn.  21, 
26  A  393;  Hunter  v.  Clarke,  16  Wkly 
NC  (Pa.)  658.  Compare  Green  V. 
Pyne,  1  Ala.  235  (holding  that  the 
failure  specifically  to  describe  the 
property  in  the  return  should  be 
remedied  by  the  court  compelling 
the  officer  to  amend  his  return,  and 
not  by  (juashlne  the  attachment). 

[a]  Parol  endenoe  Is  not  Kdmjtt- 
sible  to  show  what  property  was  at- 
tached where  the  return  does  not  in 
some  manner  designate  the  property. 
Sanford  v.  Pond,  37  Conn.  688;  Por- 
ter V.  Byrne,  10  Ind.  146,  71  AmD 
305. 

[b1  Onrlsff  omimion  of  InTsntorr 
by  Kmeadment. — ^Where  the  return 
was  defective  In  that  it  contained  no 
inventory  ot  the  attached  property, 
yet,  under  J  322  of  the  Washington 
statute,  the  defect  was  one  that 
could  be  amended  so  as  to  show  that 
a  legal  cause  for  the  attachment 
existed,  and  the  subsequently  at- 
taching creditors  were  not  entitled 
to  priority,  their  only  remedy  being 
to  compel  an  amendment,  Fleisch- 
ner  v.  Pacific  etc.,  Co.,  66  Fed.  738 
[mod  66  Fed.  899,  14  CCA  166]. 

91.  Baxter  v.  Rice,  21  Pick. 
(Mass.)  197. 

9S.  Hlles  Carver  Co.  v.  King,  109 
Ga.  180,  34  SE  853;  Bruce  v.  Petten- 
gin,  12  N.  H.  841;  Messner  v.  Lewis. 
20  Tex.  221;  Mills  v.  Waller.  Dall. 
(Tex.)  416;  West  River  Bank  v.  Gor- 
ham.  38  Vt.  649;  Rogers  v.  Fairfield. 
86  Vt.  641;  Paul  v.  Burton,  32  Vt. 
148;  Pullara  v.  Stearns.  30  Vt.  443; 
Bucklln  V.  Crampton,  SO  Vt,  261, 

[a]  DesorlptlOBS  held  snAolent. — 
Fleming  v.  Burge.  6  Ala.  378 
(return  that  the  ofHcer  had  levied 
upon  four  horses,  describing  their 
color,  as  the  property  of  defendant); 
Miller  V.  McMillan,  4  Ala.  527  (re- 
turn indorsed  on  the  attachment  that 
It  was  "levied  on  4  bags,  marked  T. 
R.  C,  also  21  bags,  W.  J.  W.,  vXao 
15  bags  marked  C.  O.  Miller,  as  the 
property  of  the  defendants");  Stam- 
ford Bank  V.  Ferris,  17  Conn.  266; 
Haynes  v.  Small,  22  Me.  14;  Reed  v. 
Howard,  2  Mete.  (Mass.)  36  (return 
of  a  levy  on  "all  the  wood  and  coal 
of  the  defendant  lying  on  a  lot  of 
land  belonging  to  B.  H.  situate  in 
B.");  Baxter  v.  Rice,  21  Pick.  (Mass.) 
197^  Knack  v.  Berlin.  ISO  Mich.  550, 
114  l-TW  342;  Wharton  v.  Conger,  17 
Miss.  BIO;  Sliver  Bow  Min.,  etc.,  Co. 
v.  Lowry,  S  Mont.  618,  6  P  62  (hold- 
ing that  where  the  statute  required 
the  sheriff,  in  an  attachment,  to 
make  a  "full"  inventory  of  the  prop- 
erty attached,  and  return  the  same 
with  the  writ,  a  return  which  de-i 


scribed  the  property  as  "six  head  of 
cattle  of  ditierent  brands"  was  suffi- 
cient): Clement  v.  Little.  48  N.  H. 
668  (holding  that,  where  an  otHoer, 
having  on  several  writs  attached 
several  lots  of  bricks  In  B's  brick- 
yard, returned  upon  another  and  sub- 
sequent writ  that  he  had  attached 
all  the  bricks  lying  in  the  brickyard 
"not  attached  on  previous  attach- 
ments," the  return  described  the 
property  sufnciently) ;  Ela  v.  Shep- 
ard,  32  N.  H,  277  (return  of  an  offi- 
cer that  he  had  attached  all  the 
"stock  of  every  kind"  In  a  woolen 
factory  particularly  described, 
specifying  the  stock  as  a  "lot  of 
dye  wood  and  dye  stuff."  Hot  of 
clean  wool,"  "sixteen  pieces  of  black 
Oxford  mixed  casslmere,"  "Iwenty- 
flve  pieces  of  doeskins  and  tweeds." 
"flfty-one  pieces  of  nnlfaiiBhed  cloth." 
"lot  of  cotton-wool."  "lot  of  colored 
wool,"  "cotton  wool,  oils,  Ac.,  In  said 
woolen  factory")'  Hllliard  v.  Wilson, 
76  Tex.  180,  13  SW  26  (return  of  a 
levy  on  "a  lot  of  dry  goods  .  .  .  and 
an  Iron  safe,  situated  in  a  store 
house  occupied  by  Hilltard  Broth- 
ers" ) ;  Brown  v.  Hudson,  1 4  Tex. 
Civ.  A.  60S,  38  SW  653  (holding  that 
a  return  stating  the  making  of  a 
levy  upon  two  thousand  head  of  cat- 
tle in  different  brands  specified  was 
not  void  for  falling  to  state  how 
many  were  in  each  brand,  where 
there  was  nothing  to  rebut  the  pre- 
sumption that  the  cattle  levied  on 
included  all  the  cattle  in  the  differ- 
ent brands) ;  Davis  v.  Dallas  Nat. 
Bank,  7  Tex.  Civ.  A.  41,  26  SW  222; 
Sweetser  v.  Sparks,  3  Tex.  Civ.  A. 
33.  21  SW  724  (return  of  a  levy  on 
a  "certain  stock  of  dry  goods,  cloth- 
ing, boots  and  shoes,  hats  and  caps, 
trunks,  valises,  goods,  wares,  and 
merchandise  In  a  tsertaln  store  house 
on  lot  number  6  In  block  22,  In  town 
of  Temple."  nlued  at  the  sum  of 
one  thousand  dollars,  found  in  the 
possession  of  J  S) :  Carothers  v. 
Wllkerson,  2  Tex.  A.  Civ,  Cas.  S 
353:  Stearns  v.  Silsby,  74  Vt.  68.  52 
A  115  (return  that  the  officer  had 
attached  two  horses  and  one  surrey 
of  defendant  at  the  town  of  L,  where 
it  appeared  that  defendant  had  only 
two  horses  and  one  surrey  In  the 
town);  Pond  v.  Baker.  58  Vt.  293,  2 
A  164-  Smith  v.  Shapiro,  13  Que.  Pr. 
160  (holding  that  the  minutes  of 
seizure  describing  the  things  seized 
as  follows:  "13  bottles  of  cham- 
pagne, 7  tables  and  24  chairs,  etc.," 
are  sufficient  to  enable  the  bailiff  to 
identify  the  objects  when  he  is  called 
upon  to  sell  them). 

t1>J  B— oHptIo—  b«M  laSBflcdtnt 
see  In  re  Schow,  213  Fed.  614  (a  re- 
turn which  described  certain  specific 
articles  of  a  stock  of  furniture  "and 
a  lot  of  miscellaneous  furniture"); 
Ahern  v.  Purnell,  62  Conn.  21,  25  A 
393  (return  that  the  attachment  was 
levied  on  "all  the  stock  and  goods 
in  said  defendant's  store,  situated 
on  Main  Street");  Messner  v.  Lewis. 
20  Tex.  221  (a  return  that  the  offi- 
cer had  attached  "a  stock  of  goods, 
wares  and  merchandise") ;  Sweetser 
v.  Sparks,  3  Tex.  Civ.  A.  83,  21  SW 
724:  Keniston  v.  Stevens,  66  Vt,  351, 
29  A  312;  Barron  v.  Smith,  63  Vt. 
121,  21  A  269  (holding  that  a  de- 
Bcriptton  of  cider  as  situated  '^n 
defendant's  cellar"  did  not  Identify 


It  with  sufficient  certainty  when  It 
was  in  the  cellar  of  another  houM 
on  the  farm  occupied  by  a  tenast 
situated  a  mile  from  the  house  In 
which  defendant  lived);  West  River 
Bank  v.  Oorham,  88  Vt  649  (all  tin 
property  of  Its  kind  In  the  town). 
,  [cl  niares  of  stock,  (l)  belne 
distinguishable  from  each  other  oolr 
by  their  respective  owners,  a  de- 
scription In  the  return  of  the  at- 
taching officer  specifying  the  niiin- 
her  of  shares  attached  and  the  own- 
er is  sufficient.  Stamford  Bank  v. 
Ferris.  17  Ctonn.  269.  (2)  And  It 
not  necessary  that  the  sheriff  sb<mU 
append  to  his  return  the  certificate 
shown  him  by  the  officer  of  tbe 
corporation  when  he  made  the  levf. 
Thompson  v.  Wells.  57  111.  A.  436. 

[d]  Ooastnotlon  of  dssetlvtloBa 
— (1)  A  return  describing  the  prop- 
erty levied  on  as  barrels  and  half 
barrels,  each  about  half  full,  with 
no  statement  as  to  the  actual  con- 
tents, will  be  treated  as  showing  « 
levy  upon  the  barrels  and  content*. 
Parham  v.  Potts-Thompson  Liquor 
Co.,  127  Ga.  308,  66  SB  460.  (2)  A 
return  of  a  levy  on  "all  the  hay  and 
grain  in  the  barns  and  in  stacks" 
on  a  certain  farm  may  be  held  to 
Include  grain  In  the  straw.  Brlgga 
V.  Taylor,  35  Vt.  67. 

[e]  Amendable  dsfcot^The 

ure  of  the  return  to  describe  par- 
ticularly a  number  of  feat  of  lum- 
ber levied  upon  la  an  amendable  de- 
fect and  will  not  Invalidate  tbe  at- 
tachment. Stout  V.  Brown.  64  Ark. 
96,  46  SW  701. 

AaMBdmrat  of  vetn  mmxtr 
see  Infra  I  g  500-605. 

88.  Keniston  v.  Stevens.  66  VL 
3B1,  29  A  312. 

[a]  ZUostratlon. — A  return  on  an 
attachment  levied  on  cows,  which 
did  not  describe  the  cows  as  situated 
on  any  farm  or  In  any  place,  or  in 
any  person's  possession,  or  even  as 
being  within  the  town,  was  Insuffi- 
cient. Keniston  v.  Stevens,  «  Vt 
351.  29  A  812. 

[b]  Sesoriptloaa  held  snaoleat 
— (1)  Where  the  only  sheep  on  de- 
fendant's farm  were  In  a  bam  on  a 
part  thereof  leased  to  a  tenant  the 
description  In  a  return  that  they 
were  on  defendant's  farm  was  sufli- 
clent.  Ahern  v.  Purnell,  62  Conn. 
21,  26  A  393.  (2)  A  return  that  all 
tbe  hay  and  grain  in  defendant's  bam 
had  been  attached  is  not  rendered 
Inralid  by  the  fact  that  defendant 
had  two  barns,  one  of  which  con- 
tained hay  only,  since  the  return  re- 
lated to  the  hay  and  grain,  and  not 
to  the  barns,  and  could  have  no  ref- 
erence to  the  bam  containing  hay 
only.    Stanton  v.  Hodges,  6  Vt  64. 

[c]  Ooastnotlon  of  return  as  to 
desoilpttoM  of  loeatlon^Where  a 
return  enumerated  property  as  "one 
buggy  wagon,  one  Prescott  organ. 
40  Bobbin  logs,  situated  on  defend- 
ant's farm,"  It  was  held  that  the 
expression  "on  defendant's  farm"  re- 
ferred to  all  the  property  and  not  to 
the  logs  only,  and  that  the  omission 
of  the  comma  before  the  word  "situ- 
ated" would  not  have  changed  tbe 
construction.  Barron  v.  Smith.  63 
Vt  121,  21  A  269.  ^ 

M.   Ahem  V.  Purnell,  62  Conn,  21. 
26  A  266. 
•8a   Harding  v.  IbDsas  CSty  Ouar- 


For  latar  oaassi  d«TSlopm«rta  and  duuCM  In  th*  law  Me  cumulative  Annotatltma,  aame  tltl^-pftge  and  not*  nuiabar. 
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for  the  deseription."" 

An  ezcoMbto  error  of  miBdescription  will  not 
aroid  the  attachment  where  from  the  appeBranoe 
aad  Qse  of  the  articles  it  is  dear  that  the  mistake 
is  Bataral  and  in  good  faith,"'  or  where  the  error 
ia  one  of  judgment  as  to  quantity." 

A  refenrn  may  be  rafflciMt  to  otmfar  jnrladiefeloa 
where  it  shows  that  goods  of  defendant  were  at- 
tached under  the  writ  in  the  state,  although  it  is 
not  definite  as  to  the  quantity  or  location  of  the 
goods." 

[f  491]    (2)  In  Case  of  Realty.   On  an  attach- 


ment of  realty  the  return  should  describe  the  land 
with  such  precision  that  it  may  be  readily  iden- 
tified.^ While  there  is  respectable  authority  to 
the  effect  that  the  description  should  be  as  specific  as 
that  required  in  a  deed,^  and  while  such  a  descrip- 
tion would  unquestionably  be  sufilcient  in  any  ease,' 
yet,  inasmuch  as  the  object  of  the  attachment  is 
merely  to  secure  the  jurisdiction  of  the  court  over 
the  land  until  plaintiff  establishes  his  claim,  it 
would  seem  that  the  same  certainty  ought  not  to 
be  required  as  when  the  title  is  divested.* 
Reference  to  other  docimteiits.  The  property  may 


uty  L.  A  T.  Co..  3  Kan.  A.  519.  4S 
P  MB. 

96.  Or«be  T.  Jones,  15  Nebr.  tl2. 
»  NW  SI. 

[a]  XUutrallOB^'Where  the  re- 
turn of  an  officer  levying  attsohment 
recited    that    he    attached  "certain 

foods  and  chattelB"  In  a  designated 
uUdlng  and  placed  a  keeper  In 
charge  of  the  same,  and  that  nfter- 
w&rd,  plalnttfT  having  made  applica- 
tion to  have  the  goods  sold,  the  offi- 
cer caused  a  schedule  of  the  prop- 
erty to  be  taken,  and  moved  and 
stored  as  much  of  the  attached  prop- 
erty as  was  described  In  the  sched- 
ule, and  dissolved  the  attachment  as 
to  all  the  property,  and  there  was 
In  the  building  considerable  per- 
sonalty other  than  that  described  In 
the  schedule.  It  was  held  that  the 
failure  to  give  a  detailed  description 
of  all  the  property  attached  did  not 
render  the  attachment  void  as  to 
the  property  mentioned  In  the  aehed- 
ule.  Smith  T.  Weni,  187  Mass.  421, 
73  NB  661. 

[b]  Mm  iMTMrtoiy  la  SMVlred  (1> 
andw  some  statates  setting  forth 
the  estimated  value  of  the  several 
articles.  Jolley  v.  Dunlop,  64  S.  D. 
21S,  147  NW  98».  (2>  A  certlHcate 
on  a  sherltTa  return  to  a  writ  of  at- 
tachment, certifying  that  the  In- 
ventory returned  was  a  true  copy. 
Is  Insufficient  to  Invalidate  the  at- 
tachment on  the  ground  that  no 
Inventory  was  made  and  filed.  Tale 
State  Bank  v.  Fletcher,  17S  Mich. 
U5.  139  MW  1028. 

97.  Briggs  v.  Mason,  31  Vt.  4SS. 
[a]    AppUostloa  of  ml*. — Where 

an  officer  attaches  halters,  ropes  for 
tying  oxen,  hame  collars,  etc.,  and  In 
bis  return  calls  them  hameeees,  such 
error  will  not  avoid  the  attachment. 
Briggs  V.  Mason,  61  Vt.  488. 

99.  Parker  v.  Williams,  77  Me. 
416.  1  A  166. 

[a]  glasttatloM.'  Where  an  offi- 
cer attached  three  million  feet  of 
logs,  bnt  In  his  return  estimated  the 
quantity  at  only  six  hundred  thou- 
aand  feet,  it  was  hold  that  the  error 
did  not  Invalidate  the  attachment. 
Parker  t.  Williams,  77  Me.  418,  1  A 
118. 

99.  Perry  v.  Qrlefen,  99  Me.  420. 
ES  A  <01. 

1.  Price  V.  Taylor,  110  Ky.  689, 
<:  8W  270.  22  KyL  1946;  Price  v. 
Taylor.  B7  SW  265,  22  KyL  249;  Nor- 
fleet  V.  Lrf>gan,  64  SW  713,  21  KyL 
1200;  Welch  v.  Spraglns.  98  Ky.  279. 
11  8W  943;  Pumphrey  v.  Rafferty, 
5  KyL  765;  Green  v.  Cfolt,  81  Oh.  St. 
ISO,  90  NE:  794,  136  AmSR  784;  City 
Nat  Bank  v.  Cupp,  69  Tex.  268 
(where,  at  least  as  between  plaintiff 
and  defendant  In  attachment,  the  de- 
scription of  the  property  was  clearly 
nfflcient);  Meuley  v.  Zelgler,  23  Tex. 
IS;  Robertson  v.  Mcaay,  19  Tex.  Civ. 
A  516,  4S  SW  66:  Raub  v.  Otterback, 
92  Vs.  51T.  26  BE  886;  Robertson  v. 
Roge.  88  Va.  124,  1  BE  667.  See 
also  RIcAardson  v.  J.  S.  Hosklns 
Lumber  Co..  Ill  Va.  755,  <9  SE  935. 

"The  levy  munt  contain  ouch  gen- 
eral description  of  the  land,  and 
with  such  substantial  accuracy,  as 
will  connect  it  with  the  sale  when 
made,  so  that  purchasers  may  know 
the  land,  or  Interest  therein,  to  be 


sold,  and  be  abls  to  form  some  esti- 
mate of  its  valua;  and,  further,  the 
levy  should  describe  the  land  with 
Bucn  precision  that  It  may  be  easily 
Identified,  when  conveyed,  by  look- 
ing alone  to  the  levy,  without  the 
aid  of  extrinsic  evidence.  Waters 
v.  Duvall,  11  Gin  A  J.  (Md.)  37,  33 
AmD  693;  Brown  v.  Dickson,  2 
Humphr.  (Tenn.)  395,  37  AmD  &«0; 
Robertson  v.  Hog^  83  Va.  124,  1  SE 
667."  Raub  v.  Otterback,  92  Va. 
617,  520,  23  SE  883. 

[a]  Any  words  whloh  dearly 
dsslgnata  and  comprehend  the  prop- 
erty are  sufficient.  Price  v.  Taylor, 
110  Ky.  589,  88  SW  270,  82  KyL 
1945. 

[bl  An  defsBAsnt's  rssl  ssUts  In 
a  certain  town. — A  return  by  an  offi- 
cer that  he  attached  all  the  real 
estate  owned  by  defendant  In  a  cer- 
tain town  constitutes  a  valid  attach- 
ment of  all  of  defendant's  lands 
which  oome  within  that  description. 
Moore  t.  Kidder.  65  N.  H.  488;  Clem- 
ons  V.  Clemong,  69  Vt.  646,  38  A  814 
(appr  Tounc  v.  Judd,  Brayt  (Vt.) 
161].  See  also  Veazle  v.  Parker,  23 
Me.  170;  Roberts  v.  Bourne,  23  Me. 
186,  39  AmD  6X4;  Crosby  v.  Allyn, 
5  Me.  456;  Taylor  v.  Mlxter,  11  Pick. 
(Mass.)  841;  Whltaker  v.  Sumner,  9 
Pick.  (Mass.)  308;  Hughes  v.  Farm- 
ers Nat.  Bank,  83  Vt.  886.  76  A  38. 

[cl  Defendant's  liomeste«4  fum. 
— A  return  that  "the  homestead  farm 
of  [the  debtor]  containing  about 
thirty  acres,  be  the  same  more  or 
lesB,'  had  been  attached  creates  a 
lien  on  the  whole  farm,  although  It 
In  fact  contained  one  hundred  and 
fifty  acres.  Designating  the  prop- 
erty as  the  homestead  was  a  suffi- 
cient description  of  the  whole  land, 
and  the  number  of  acres  being  only 
a  part  of  the  description,  and  being 
Inconsistent  with  the  more  general 
description,  should  be  rejected  as  a 
mistake  of  the  officer  or  as  repug- 
nant Bacon  v.  Leonard.  4  Pick. 
(Mass.)  277. 

[d]  Omission  to  set  oat  the  saa- 
ber  of  fset  frontage  on  a  certain 
street,  of  certain  premises,  is  not 
fatal  If  the  description  of  the  prop- 
erty is  otherwise  definite.  Clark  v. 
Empire  Lumber  Co..  87  Qa.  742,  13 
SE  826. 

[e]  If  an  eaallv  of  redemption  is 

sttaohsd  by  an  officer  a  description 
of  the  property  as  the  debtor's  right 
of  redemption  In  property  conveyed 
by  a  certain  mortgage  is  sufficient. 
Wolfe  v.  Dorr,  24  Me.  104. 

[f]  Bhowtu  u  to  location,— 
Where  an  affidavit  In  foreign  atUch- 
ment  recites  the  state,  the  county, 
and  the  court,  and  the  sheriffs  re- 
turn to  the  writ  states  tliat  he  at- 
tached certain  property  within  his 
county.  It  sufficiently  appears  that 
the  property  attached  was  situated  In 
the  county.  Mamlne  v.  Murphy,  8 
Ind.  278. 

fg]   Sesoriptlon  held  snlBoleat. — 

Ressmeyer  v.  Norwood.  117  Md.  S20. 
88  A  847.  Where  an  officer's  return 
on  a  writ  of  attachment,  so  far  an 
It  related  to  an  attachment  of  real 
estate,  was  as  follows:  "Piscata- 
quis es:  February  8,  A.  D.  1906.  By 
virtue  of  this  writ,  I  have  attached 
as  the  property  of  the  Within  named 


-t.  Herbert  E.  Knapp,  all  the 
.-^  ^tate  he  olnniii  aiitO .  alV  ,£bto 
riilit^ltie  and  Interest  ha  his 

all  real  estate  In  said  county  of 
Plsofitaquls  and  also  to  attach  t)ie 
dwfllins:  house  iind  land  on  whlcli 
It  '^fiiniis,  owiicfl  by  Edgar  A.  Sher- 
hurrip  of  said  Milo,  sltusiled  in  said 
Milo  V[lhige  on  ilio  westerly  side  of 
a  .-ilreet  running  Routhorly  from 
Spring  StrfHJt  (so  callfd)  boinp  on 
till?  next  lot  pouih  of  Iho  Int  owned 
by  C.  F.  Ktnnchfi.'l.l.  in  Milo  VIllaKO, 
and  on  which  a-.iUl  St:wichflel<I  h.iM 
b'lilt  a  dw'dling  houf;c;  iind  within 
flvi!  d.iys  thtTvafUT  have  fllfd  nn 
atJestfd  copy  of  my  return  on  thl.s 
writ  so  far  as  relates  to  the  attach- 
ment, in  the  office  of  the  Register  of 
Deeds,  for  this  county,  toeether  with 
the  names  of  the  parties  in  this  writ, 
with  the  value  of  the  defendants 
property,  which  I  am  hereby  com- 
mnnded  to  attach,  the  date  of  s^d 
writ,  and  the  court  to  which  tnb 
same  In  returnable.  Ablal  E.  Leon- 
ard, Deputy  Sheriff,"  It  was  held  that 
tMs  return  constituted  a  valid  at- 
tachment of  the  Sherburne  dwelling 
house  and  land  as  real  ■■si.iie.  Bry- 
ant v.  Knapp,  103  Mr,  t:.\',       _\  no. 

[h]  Description  lieia  Insufficient. 
—  (1)  A  RtateinenL  in  im  attachment 
of  real  propertv  dcs^cribing  It  as 
'T)uiidinB  and  land,  SSOO.OO,  lot  about 
sr.  ft.  by  75  ft.,"  doi;s  not  comply 
With  the  reriulreinont  of  llcv.  St.  S 
Bn.T?,  that  the  ret  urn  mu.'^t  show  the 
property  attached.  'In-.n  v.  Coll, 
8'1  Oh.  St.  2S0,  ?n  Nl':  7'M,  nr,  .\mSR 
7X1,  (2)  A  return  "-■■Vi  "  ■  -iiiua 
the  tract  of  land  witli::.  i..^  .^..j:icd" 
is  too  vague  and  uncertain.  Kaub 
V.  Otterback,  92  Va.  617,  620,  23  SE 
888 

si.  Blgga  V.  Blue,  3  F.  Cas.  No. 
1,403.  6  McLean  148:  Fitzbugh  v. 
Hellen,  3  Harr.  &  J.  (Md.)  806; 
aenry  t.  Mitchell,  32  Mo.  612. 

[a]  Tonndatlon  for  Judgment  of 
oondMnnatlon, — The  description  must 
be  sufficiently  certain  to  lay  a  legal 
foundation  for  a  Judgment  of  con- 
demnation. Fltzhu^h  T.  H^Ien,  8 
Harr.  &  3.  (Md.)  206. 

8.  Norrls  v.  Anderson,  181  Mass. 
808,  64  NE  71.  92  AmSR  420;  Hays 
V,  Bouthaller,  1  Mo.  646;  Marston 
V.  Stickney,  68  N.  H.  e09:  Moore  t. 
Kidder,  56  N.  H.  488;  Howard  v. 
Daniels,  t  N.  H.  137. 

[a]  A  description  as  predss  and 
partlotUar  as  deeds  generally  are 
with  respect  to  location  and  boun- 
dary Is  sufilcient.  Hays  v.  Boutha- 
ller, 1  Mo.  346. 

4.  Ky. — Price  v.  Taylor,  62  SW 
270,  22  KyL  1946:  White  V.  O'Ban- 
non,  88  Ky.  93,  5  SW  846,  9  ECyL 
334. 

Me.— Lambard  v.  Pike,  35  Me.  14l. 

Mass. — ^Whltaker  v.  Sumner,  9 
Pick.  808  (where  It  is  said  that 
whether  a  description  must  be  as 
certain  as  In  a  deed  may  bo 
doubted). 

Tex. — Riordan  v.  Brltton,  69  Tex. 
198,  7  SW  BO,  5  AmSR  37. 

Wis. — Robertson  v.  Kfnkhead,  26 
Wis.  660 

[a]    Betnm    held  stifflctent. — (1 ) 

A  return.  "Levied  this  attachment  on 
about  one  hundred  and  forty  acres  of 
land  near  Eminence,  Henry  County, 
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be  deaeribed  by  referenee  to  the  inventny  and 
appraifiementf*  the  petition  £or  attaehment,  where 
the  land  aongfat  to  be  sabjeeted  ia  deacribed  there- 
in,' or  the  public  reoords  of  the  eonnty.' 

[f  492]  c  Showing  as  to  DefendftUt's  Owm&t- 
■hip.  It  ia  unqncBtionably  the  better  practice  for 
the  return  to  Btate  that  the  property  aeized  was 
attached  as  belonging  to  defendant,*  and  in  some 


the  property  of  defendants,"  was  suf- 
flelent.  White  v.  O'Bannon,  86  Ky. 
93.  5  SW  84«,  9  KyL.  334.  (2)  A 
■herltTa  return  of  an  attachment, 
■howlng  that  the  attachment  was 
executed  by  delivering  a  true  copy 
to  defendant  and  levying  "on  two 
town  lots"  in  a  certain  city.  Is  suffi- 
cient to  support  an  order  of  sale 
correctly  describing  tlie  property,  the 
evidence  showInK  that  defendant 
owned  only  two  tots  In  the  town. 
Wren  v.  Cooksey,  147  Ky.  336,  146 
SW  1116. 

[b]  The  predalon  neoessary  In  a 
retnm  npoa  an  exeontlon  is  not  re- 
quired In  a  return  upon  an  attach- 
ment White  V.  O'Bannon,  86  Ky. 
93,  5  SW  34«.  9  KvL  334. 

6.  Wagstaff  t.  UoBer,  (Kan.  A.) 
66  P  664. 

6.  Norfleet  v.  Hogan,  54  SW  718, 
21  KyL.  1200  (holding  that  a  return 
referring  to  "said  property"  contains 
a  sufficient  description  where  the  pe- 
tition for  the  attachment  describes 
the  tract  of  land  souKbt  to  be  aub- 
Jectttd).  _ 

7.  Duty  V.  Sprinkle,  64  W.  Va. 
99,  60  SB  8S2. 

[a]  SlvatratlOBS^d)  A  return 
on  an  attachment  against  real  estate, 
which  recites  that  the  attachment 
was  executed  by  a  levy  on  real 
estate  of  defendant  located  In  a  des- 
ignated magisterial  district  of  a  des- 
ignated county,  being  the  same  land 
conveyed  to  defendant  by  a  special 
commissioner  of  the  county  circuit 
court  by  deed  recorded  In  a  certain 
deed  book  on  pages  speclfled.  Identi- 
fies the  land  with  sutllctent  certainty 
for  purposes  of  sale  and  conveyance 
without  the  aid  of  extrinsic  evidence, 
and  Is  a  substantial  compliance  with 
Code  (1904)  S  2967,  prescribing  that 
the  return  shall  describe  the  estate 
of  defendant  levied  on.  Richardson 
V.  J.  S.  Hosklns  Lumber  Ca,  111  Va. 
756.  69  SB  936.  (2>  The  return  of  a 
■herllt  on  an  attachment  levied  on 
real  estate,  showing  the  time  of  the 
levy  and  the  quantity  and  location 
of  the  land,  and  referring  to  the 
deed  to  defendant  therefor,  as  re- 
corded at  a  certain  page  of  a  certain 
deed  book  In  the  office  of  the  clerk 
of  the  county  court,  for  a  more  par- 
ticular description  thereof,  is  suffi- 
cient. Duty  V.  Sprinkle,  64  W.  Va. 
39.  60  SE  882. 

[b]  meferenoe  to  deed  not  desoclli- 
ing  property. — Under  Civ.  Code  S 
217,  requiring  that  the  sheriff's  re- 
turn on  an  attachment  shall  describe 
real  property  attached  with  suffi- 
cient certainty  to  identify  it.  a  re- 
turn that  the  attachment  has  been 
levied  on  defendant's  Interest  In  the 
estate  of  T,  deceased,  conveyed  in 
trust  to  Ij  by  a  certain  deed,  creates 
no  lien  on  defendant's  interest  in  the 
land  conveyed,  even  If  the  return 
and  deed  are  construed  together, 
when  the  deed  contains  no  descrip- 
tion of  the  land:  and  an  amended 
petition  describing  that  part  of  the 
land  allotted  to  defendant  after  the 
levy  gives  no  validity  to  the  levy. 
Price  V.  Taylor.  108  Ky.  663,  67  BW 
266.  22  KyL  249. 

8.  Hogue  V.  Corblt,  156  III.  640, 
41  NE  219,  47  AmSR  232. 

9.  Ala. — Thornton  v.  Winter,  9 
Ala.  61 S  [appr  Kirksey  v.  Bates.  1 
Ala.  108];  Miller  v.  HcUlllan,  4  Ala. 
637. 

Oe.— Turils  v.  Torras,  113  Qa.  €91, 
>»  8E  466. 


ni.— Reiti  V.  Peo.,  77  Dl.  618;  Pos- 
ter V.  Illlnskl,  3  III.  A.  346.  Com- 
pare Hogue  V.  Corblt,  166  III.  540, 

41  NB  2n,  47  AmSR  238  (Infra  note 
12). 

Kan. — Repine    t.    UcPberson,  2 
Kan.  840. 
Ky. — Blason  v.  Anderson,  8  T.  B. 

Mon.  293. 

Mich. — Baxter  v.  Orove,  92  Mich. 
291,  62  NW  294. 

Mo. — Anderson  v,  Scott,  2  Mo.  15. 

N.  J.— Tardley  v.  Tardley,  32  N. 
J.  L.  215. 

Oh.— Pelton  v.  Platner.  13  Oh.  209, 

42  AmD  197. 
Va. — Offtendlnger  v.  Ford-  86  Va. 

917.  12  SB  1;  Robertson  v.  Hoge.  83 
Va.  124,  1  8E  667;  day  v.  Nellson.  6 
Rand.  (28  Va.)  596. 

[a]  The  levy  of  Ni  attaOhmoBt 
agalaat  a  nonrealdeBt  la  invalid  if 
the  return  falls  to  state  that  the 
property  was  seized  as  that  of  de- 
fendant, Albright-Pryor  Co.  v.  Pa- 
cific Selling  Co..  12S  Ga.  498,  65  SE 
261.  115  AmSR  108;  New  Ehigland 
Mortjc.  Security  Co.  T.  Watson,  99 
Oa.  738,  27  SE  166. 

tb]  The  rale  la  •wXtj  appUeable 
to  attachments  of  realty  ana  of  per- 
sonalty, Albright-Pryor  Co.  v,  Pa- 
cldc  Selling  Co..  126  Qa.  498,  65  SE 
261,  115  AmSR  108;  Tueils  v.  Ter- 
ras, 113  Qa.  691,  39  SE  455. 

[c]  The  court  has  no  Jnrladlotlon 
to  order  a  sale  of  property  under  an 
attachment  against  a  nonresident 
unless  the  return  shows  that  the 
property  was  levied  on  as  that  of 
defendant  in  attachment.  Tueils  v. 
Torras,  113  Qa.  69X,  89  SK  455. 

[d]  DefeotlT*  writ  not  tnttdent 
haals  for  alias  writ  to  another  oonn- 
ty. — ^A  return  which  failed  to  show 
that  the  property  attached  was  in 
the  possession  of,  or  belonged  to, 
either  of  defendants  would  not  au- 
thorize the  Issue  of  a  writ  to  another 
county,  under  a  statute  providing 
for  its  Issue  to  the  sheriff  of  another 
county  in  which  defendants  may  be 
found  for  service.  Baxter  v.  Qrove, 
92  Mich.  291,  62  NW  294. 

[e]  m  an  attaohment  against  sev- 
oral  defendants  the  return  must 
show  that  there  was  a  valid  seizure 
of  property  belonging  to  each,  and 
all  of  them.  Connolly  v.  Atlantic 
Contracting  Co.,  120  Qa.  213,  47  SE 
575.  See  also  Albright-Pryor  Co.  v. 
Paclflc  Selling  Co..  126  Oa.  498,  55  SE 
251.   115  AmSR  108. 

[f]  metnn  of  attachment  against 
partners. — A  return  reciting  the  levy 
of  an  attachment  against  partners, 
designated  by  the  Arm  name  only, 
is  sufficient  to  show  a  levy  upon 
the  property  of  the  Individuals  com- 
posing the  firm,  where  the  writ  de- 
scribed defendnnts  both  as  a  firm 
and  individually.  Flelschman  v. 
Boweer^2  Fed.  259.  10  CCA  370. 

[g]  Vbs  retain  Is  snflolent  lAere 
it  states  that  the  officer  had  attached 
the  property  described  "as  the  prop- 
erty of  the  defendant."  Cousins  v. 
Alworth,  44  Minn.  605,  47  NW  169. 
10  LRA  504.  See  also  Wharton  v. 
Conger,  17  Miss.  510. 

[h]  language  whose  legal  im- 
port shows  the  property  to  be  that 
of  the  attachment  defendant  Is  suffi- 
cient. Tardley  v.  Tardley,  32  N.  J. 
L,.  215. 

[13  A  prima  fade  oase  of  owner- 
aup  la  defendant  la  not  made  ost 

by  a  return  which  states  that  de- 
fendants are  not  found  In  the  coun- 


jnrisdictions  it  is  held  ueeeaaary  that  the  re  turn 
sbotiid  show,  either  by  ezpreaa  ^tement  or  neen- 
sary  intendment,  that  aneh  was  the  ease,*  or  tint 
he  had  an  interest  or  ownerdiip  th6rsin,>o  althongli 
a  failure  of  the  return  so  to  state  may  be  remedied 
by  amendment  at  tiie  proper  time.^^  Jul  other  jozis- 
dictions,  however,  such  a  statement  ia  held  not 
essential  to  the  validity  of  the  levy  or  reton." 

ty,  and  does  not  state  In  whose  pos- 
session the  officer  found  the  propMly 
attached.  Doane  v.  Olenn,  1  Cela 
498. 

10.   Tueils  V.  Torras,  118  Oa.  691. 

39  SE  455;  Hlles  Carver  Co.  v.  King, 
109  Oa.  180.  34  SB  853;  Newton  r. 
Strang,  48  Mo.  A  688. 

[a]  Sefendant's  owneraUp  asit 
he  posittv^  stated.— Ratcbford  v. 
Chipman,  3N.  S.  235. 

[b]  Bffeot  of  misnomer  or  ade- 
Btatement  of  owserahlp^(l)  Where 
an  officer,  commanded  to  attach  the 
lands  of  defendants,  late  copartners, 
etc.  makes  a  mistake  In  stating  In 
his  return  that  the  property  belongs 
to  one  of  the  parties.  It  has  been 
held  not  to  destroy  the  effect  of  the 
attachment  in  respect  to  the  other. 
Such  misstatement  may  be  rejected 
as  a  mistake  of  the  officer,  or  as  be- 
ing repugnant  to  the  levy  and  more 
general  description  of  the  propertr 
In  the  return.  Robertson  v.  KlDk- 
head,  86  Wis.  560  [clt  Bacon  v.  Leon- 
ard, 4  Pick.  (Mass.)  277].  (2)  Nor 
would  the  mistake  In  the  name  ot 
defendant,  if  the  property  attached 
could  easily  be  designated  after 
striking  out  the  name,  be  fatal  to 
the  attachment.  Frost  v.  Paine,  It 
Me.  111.  (S)  On  the  other  hand.  It 
Is  held  that  where  the  writ  ran 
against  three  defendants  a  return 
that  the  officer  atUched  "all  the 
right,  title  and  Interest"  of  defend- 
ant is  too  vague  and  uncertain  to 
create  a  lien  on  the  estate  of  any 
one  of  defendants.  Hathaway  v. 
Larrabee.  27  Me.  449. 

[c]  The  legal  oomclnalon  from  a 
return  stating  the  number  of  bales 
of  cotton  attached,  with  their  marks, 
and  affirming  that  they  were  the 
property  of  defendants  is  that  the 
cotton  was  the  property  of  'all  the 
defendants  In  the  attachment.  Mil- 
ler v.  McMillan.  4  Ala.  627. 

[d]  stateaMBt  of  aiw—  «1  *»• 
fendanfa  interested)  While  It  Is 
proper  for  the  return  to  state  that 
all  the  right,  title,  or  Interest  of  de- 
fendant in  certain  property  has  been 
attached  (Kendall  v.  Irving,  42  Me. 
339),  (3)  yet.  as  the  amount  of  Id- 
terest  which  defendant  has  In  the 
property  can  more  properly  be  de- 
termlned  by  the  court  than  by  the 
officer,  the  return  need  not  show  the 
exact  extent  of  his  Interest  (Drew  v. 
Bequlndre,  2  Dougl.  (Mich.)  93). 

[e]  Sefoadaat'B  possession  la  not 
negatived  by  a  return  stating  that 
the  property  was  seised  at  a  certain 
railroad  depot.  Moore  v.  Brewer,  94 
Ga.  260,  21  SE  460. 

XI.    Stout  V.  Brown.   64   Ark.  9S. 

40  SW  701;  Mason  v.  Anderson,  3  T. 


B.  Mon.  (Ky.)  293;  Todd  v.  Missouri 
Paa  R.  Co„  S3  Mo.  A.  110;  Hiirison 
V.  Boyd,  8  N.  S.  247. 
Amendment  of  raftam  gtnmnOs 

see  Infra  li  600-506. 

la.  Saunders  v.  Columbus  L.,  etc., 
Ins.  Co.,  43  Miss.  683;  Colfax  Bank 
V.  Richardson,  34  Or.  518,  54  P  359. 
75  AmSR  664;  Willis  v.  Mooring:,  63 
Tex.  340  [dlst  Meuley  v.  Zelgler.  23 
Tex.  88,  on  the  ground  that  it  was 
a  Judicial  attachtpenti;  Stoddart  v. 
McMahon,  35  Tex.  267  [refusing  to 
foil  Meuley  v.  Zelgler,  23  Tex.  88.  in 
so  far  at  least  as  it  referred  to  at- 
tachment when  Issued  as  an  auxlllarr 
process];  Mcljane  v.  Kirby,  54  Tex- 
Civ.  A  113,  116  SW  118:  Totoar 
Losano,  6  Tex.  Civ.  A.  «98.  26  SW 
978. 


Vw  lailsf  oaaaa,  darslavnmfta  and  ahaagaa  In  the  law  aee  cumulative  Annotations,  same  tltl^HM*  and  note  nmalMr. 
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[$  483]  d.  Showing  as  to  Valne.  Although  it 
has  been  held  that  the  retnrn  need  not,  in  the 
abeence  of  any  statutory  requirement  to  that  effect, 
contain  a  valuation  of  the  property  attached,'"  yet, 
inaamach  as  it  is  the  officer's  duty  to  seize  a  suf- 
ficient amount  to  cover  the  claim  sued  on,  it  would 
seem  not  only  to  be  proper  but  also  the  better 
praetice  that  the  return  show  the  approzimate  value 
of  the  property  taken-^* 

[%  494]  S.  Sicnatore.  The  officer  should  of 
course  sign  the  return.'^  But  it  has  been  held  that 
an  omission  of  the  officer  *s  signature  or  a  wrong 
signature  is  a  defect  which  may  be  corrected  by 
amendment.*' 

[$  495]  4.  Veriilcation.  Unless  required  by  stat- 
ute the  return  need  not  be  verified-'" 

496]   F.  Defects  and  Ziregalaritles— 1.  In 

Pz««iuaptloii  thtkX  propcrtr  wu  d*- 
fndaUa.  altlunwb  not  In  fMt  mo 
itoM  see  Infra  f  88S. 

[a]  A  ntan  s&owinr  a  Ury  on 
lb*  jwopi-tj  deacnllwd  Is  not  ma- 
terially defective  for  not  statins  that 
the  property  attached  was  levied  on 
as  that  of  the  attachment  d^endant. 
McLane  v.  Klrby,  64  Tex.  Civ.  A.  113, 
116  SW  118.  ^  , 

[b]  In  a  ooUateral  sidt  the  fail- 
ure of  the  retam  to  state  that  the 
property  wss  attached  as  that  of  de- 
fendant will  not  Invalidate  a  title 
based  on  the  levy.  Ho^ue  v.  Corblt, 
lfi«  ni.  640,  41  NE  219,  47  AraSB 
212. 

18.    Chllds  v.  Ham,  23  Me.  74. 

14.  Barton  v.  Ferguson,  1  Ind,  T. 
2S3,  37  SW  49. 

Effeot  of  statement  M  to  TaltW  la 
xetnni  see  Infra  §  517. 

[a]  Saoli  valnatlon  Is  an  ofidal 
set  and  properly  Incorporated  in  the 
return,  although  not  required  by 
statute.  Barton  v.  Ferguson,  1  Ind. 
T.  2<3,  ST  SW  49. 

la.  Clymore  v.  Williams,  77  111. 
CIS;  Wllklns  T.  Tourtellott,  2S  Kan. 
XS5.  Compare  Lea  v.  Maxwell,  1 
Head  <Tenn.)  365  (where,  without  de- 
ciding the  question  whether  or  not 
the  officer  could  sign  after  his  term 
of  office  had  expired,  the  oourt  held 
that,  ander  the  ctrcumstanoes  of  the 
case  at  bar,  the  signature  was  not 
essential  to  the  validity  of  the 
levy). 

"The  mere  fact  that  a  paper  Is 
filed  containing  a  recital  of  certain 
acts,  which  paper  Is  unsigned  by 
any  one.  contains  no  evidence  either 
that  the  acts  so  stated  were  In  fact 
done,  or.  If  done,  by  whom  they  were 
done.  Process,  in  the  nature  of  an 
order  of  attachment,  must  not  only 
be  executed  In  a  certain  way,  but 
also  by  a  certain  oftloer.  and  the  sig- 
nature of  the  ofTioer  Is  essential  to 
show  both  what  was  done,  and  by 
whom  it  was  done."  Wllklns  v. 
Tourtellott.  28  Kan.  825,  884. 

[a]  Hlostratlon. — ^Where  an  or- 
der of  attachment  was  tiled  in  the 
clerk's  office,  accompanied  only  by  a 
paper  stating  the  fact  that  service 
had  been  made,  which  paper  was 
authenticated  by  no  signature,  it 
was  held  that  the  record  failed  to 
disclose  a  valid  attachment,  and  that 
the  defect  was  one  which  could  be 
taken  advantage  of  in  a  collateral 
proceeding.  Wllklns  v.  Tourtellott, 
2S  Kan.  826. 

16.  Connolly  v.  Atlantic  Contract- 
ing Co.,  120  Ga.  213.  47  SB  575;  Wll- 
klns v.  Tourtellott.  28  Kan.  825; 
Childs  V.  Barrows,  9  Mete.  (Mass.) 
418. 

IT.    Kramer  v.  Llllay.  66  Tex.  Civ. 
A,  329.  118  SW  735. 

15.  JUnendsnent  of  Tctnin  geusr- 
aOy  see  Infra  IS  600-506. 

}».  Mechanics'  Nat.  Bank  v. 
Maws'  Bank,  13  WklyNC  (Pa.)  615 
(holdlnar  that  under  the  Pennsylva- 


OfineraL  The  return  to  an  attachment  will  not  be 
invalidated  by  a  mere  irregularity  or  defect  in  form 
which  in  no  way  affects  the  substance  thereof.** 
Accordingly,  a  mere  misstatement  in  a  return,'^  or 
a  failure  to  state  all  the  facts  connected  with  the 
levy,"  will  not  of  itself  defeat  the  legal  effect  of 
the  levy  or  affect  the  jurisdiction  of  the  court.  But 
it  has  been  held  that  a  return  defective  in  omit- 
ting a  special  description  of  the  estate  attached, 
in  connection  with  the  usual  requisites  of  a  re- 
turn, will  be  supplanted  by  subsequent  attachments, 
the  returns  of  which  do  comply  with  the  statute." 

Where  a  return  is  mmecessary  the  rights  of  the 
attaching  creditor  cannot  be  affected  by  a  failure 
to  describe  certain  propea^y  which  was  actually 
seized." 

The  muubing  of  a  return  on  account  of  defects 


nia  act  of  1889  the  return  need  not 
be  verified). 

[a]  An  Indifferent  person  to 
whom  a  writ  was  dlreoted  for  serv- 
ice need  not  make  oath  as  to  the 
truth  of  his  return.  Edmonds  v. 
Buel.  23  Conn.  242. 

M.  Spangler  t.  O'Shea.  66  Miss. 
75.  3  S  878;  Hart  T.  Forbe&  CO  Miss. 
746;  Johnson  v.  Qilkeson,  81  Mo.  65. 

[a]  niastratlons. — (1)  Failure  of 
the  officer  to  specify  in  hla  return  to 
an  order  of  attachment  that  he  at- 
tached the  property  of  the  debtor 
does  not  Invalidate  the  attachment. 
Stout  V.  Brown,  64  Ark.  96.  40  SW 
701.  (2)  A  return  is  not  vitiated  by 
the  description  of  an  appraiser  as  a 
"reputable"  Instead  of  a  "credible" 
householder,  or  by  an  omission  to 
state  that  he  is  a  "disinterested" 
person,  if  it  appears  that  he  was  not 
a  party  to  the  suit.  DronlUard  v. 
WhlsUer,  29  Ind.  652.  (3)  Under  a 
statute  providing  that  a  constable, 
after  a  levy  on  land,  should  hand  the 
writ  to  the  sheriff  who  should  re- 
turn it  to  the  circuit  clerk,  failure 
of  the  sheriff  to  Indorse  thereon  the 
date  of  his  return  Is  not  fatal  to  a 
proceeding  where  the  constable's  re- 
turn was  regular  and  prcwerly  noted 
in  the  sherlfTs  attachment  docket. 
Spangler  v.  O'Shea,  65  Miss.  76,  3 
S  378. 

[b]  An  error  by  the  offioer  In  Us 
return  to  the  town  clerk's  ofioe  will 
not  dissolve  the  original  attachment, 
as  fiUng  the  copy  of  the  return  is 
not  a  part  of  the  process  of  attach- 
ing personal  property.  Perry  t. 
Griefen,  99  Me.  420,  59  A  601. 

[c]  The  anallfylnr  tenn  that  land 
was  "supposed"  to  belong  to  the 
debtor  does  not  impair  the  effect  of 
the  attachment  where  the  land  is  In 
fact  his  property.  Banister  v.  Hlg- 
glnson,  15  Me.  73.  32  AmD  134. 

[d]  BeZeotlTe  statement  of  cetum 
day,!— Inasmuch  as  the  terms  of  a 
circuit  court  are  fixed  by  law  a  party 
la  conclusively  charged  with  the 
knowledge  thereof,  and  an  Incorrect 
statement  In  the  return  of  the  re- 
turn day  of  the  writ  Is  not  a  ground 
for  granting  any  relief  against  a 
Judgment  by  default  upon  an  attach- 
ment Chastain  v.  Armstrong,  85 
Ala.  215.  3  S  788. 

[e]  OoUateral  impeaohmsnt  of 
defeetlTc  rstnm.— Irregularities  In  a 
return  which  might  have  been 
KTounds  for  quashing  It  on  motion 
do  not  render  the  proceedings  liable 
to  Impeachment  collaterally.  Lough- 
ridge  v.  Bowland.  52  Miss.  546. 

[f]  An  InsnOolent  description  of 
the  property  seiiad  (I)  is  not  neces- 
sarily fatal.  Perry  v.  Griefen,  99 
Me.  420,  59  A  601.  (2)  The  absence 
of  details  la  matter  for  a  motion  for 
particulars  and  not  for  an  exception 
to  the  form.  Smith  v.  Shapiro,  13 
Que.  Pr.  160,  See  also  supra  |8jS9,  490, 

]  .  DsXSet  held  fataL — where  an 


aflldaTlt  for  attachment  was  verified 


Jan.  16,  1908,  and  ffled  Jan.  17.  1908, 
and  the  attachment  writ  was  issued 
Jan.  le,  1908,  and  was  Indorsed, 
"Filed  January  18.  1908,"  and  the 
Bhertfrs  return  was  dated  Jan.  29, 
1908,  but  bore  no  date  of  filing  on  the 
back,  and  It  showed  service  of  the 
writ  on  Jan.  16,  1908,  it  was  held 
that.  In  the  absence  of  any  affirma- 
tive showing,  the  Indorsement  by 
the  clerk  of  the  court  on  the  back 
of  the  attachment  writ  could  not  be 
treated  as  a  clerical  error.  Holmes 
V.  King,  168  Mich.  446,  133  NW  1. 

81.  Buck-Reiner  Co.  McCoy,  85 
Iowa  677.  52  NW  614. 

[a]  lUastratloas^(l)  Where  the 
return  showed  that  the  goods  were 
attached  as  the  priverty  of  the 
mortgagee  when  the  writ  ran 
against  both  mortgagor  and  mort- 
gagee, the  defect  was  not  fatal. 
Buck-Reiner  Co.  v.  McCoy,  85  Iowa 
677,  52  NW  614.  (2)  Where  a  retnrn 
stated  that  the  attachment  was 
served  on  May  17,  and  In  a  subse- 
quent clause  that  "on  the  same  day, 
to  wit:  April  17,  1883,  I  atUched," 
the  irregnlarlty  was  looked  upon  as 
a  mere  clerlou  error,  and  the  court 
considered  that  the  attachment  was 
made  on  April  17.  Mechanics'  Nat. 
Bank  v.  MlnerB'  Bank,  13  WklyNC 
(Pa.)  616. 

[b]  A  nlsdSBorlption  of  property 
win  not  Justify  one  who  removes  it 
with  knowledge  of  the  attachment. 
Smart  v.  Batchelder,  67  N.  H.  140. 

88.  Rowan  v.  Lamb,  4  Greene 
(Iowa)  468  [overr  Tiffany  v.  Glover. 
t  Greene  (Iowa)  38?];  Miller  v. 
Oalland,  4  Greene  (Iowa)  191;  Still- 
man  V.  Hamer,  70  Kan.  4C9,  78  P 
836,  109  AmSR  465;  Kelley  V.  Tar- 
box,  102  Me.  119,  66  A  9. 

[  a  ]  ZUnstratlons. — ( 1 )  An  omis- 
sion from  a  return  of  service  of  an 
attachment  as  to  whether  a  copy  of 
the  order  was  left  with  an  occupant 
Is  an  irregularity,  not  available  to  a 
purchaser  in  a  collateral  attack. 
Stillman  v.  Hamer,  TO  Ifon.  469,  78 
P  836,  10*>AmSR  465.  (2)  The  fail- 
ure of  the  sheriff,  In  making  his  re- 
turn to  the  writ  of  attachment,  to 
state  whether  he  had  served  the  writ 
on  defendant  Is  not  a  Jurisdictional 
defect.  Schweigel  v.  L.  A.  Shakman 
Co..  78  Minn.  142,  80  NW  871,  81 
NW  629. 

83.  Owen  v.  Neveau,  128  Maaa 
427  (so  holding  under  St.  [1880] 
0  123  f  65,  providing  that  an  at- 
tachment of  real  estate  which  had 
been  fraudulently  conveyed  by  the 
debtor  to  a  third  person  should  not 
be  valid  against  subsequent  attach- 
ing creditors  or  bona  fide  purchas- 
ers, unless  the  officer  also  returned, 
in  addition  to  his  general  return,  a 
brief  description  of  the  estate  at- 
tached, and  the  name  or  names  of 
the  person  or  persons  In  whom  the 
record  of  legal  title  stood). 

84.  Central  Trust  Co.  v.  Worces- 
ter Cycle  Mfg.  Co.,  128  Fed.  483. 
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contained  therein  is  in  effect  a  quashing  of  the  levy 
and  a  release  of  the  property  taken  thereunder.'^ 
[$  497J  2.  Aider  of  Defecto— a.  By  Extrinsic 
Evidenfe.  Where  the  return  clearly  shows  that 
certain  property  was  attached,  the  performance  by 
the  officer  of  certain  acts  in  connection  therewith 
may  be  shown  by  parol  evidence,"  or  by  facts 
appearing  elsewhere  in  the  proceeding and  in  an 
action  on  two  replevin  bonds  given  by  the  same 
parties  for  the  recovery  of  the  same  attached  prop- 
erty, it  has  been  held  competent  for  plaintiff  to 
show,  by  extraneous  evidence,  to  which  writ  each 
of  the  bonds  applied,  where  such  fact  did  not  ap- 


pear from  the  return  on  the  writ."*  But  parol  eri- 
dence  is  not  admissible  to  show  what  property  wu 
attached  when  the  return  does  not  in  some  manner 
designate  the  property." 

498]  b.  By  Pr6BiaiptioiLi'>  Since,  in  the  ab- 
sence of  a  showing  to  the  contrary,  an  o&oer  a 
presumed  to  have  done  his  duty,  the  oonrts  in  many 
instances  will  presume  that  the  statute  has  beei 
complied  with,  if  the  return,  althou^  informsl 
in  some  respects,  is  set  forth  in  language  sufficiently 
definite  to  justify  an  intendment  of  r^ularity,  and 
there  is  no  affirmative  evidence  of  an  omission.*^ 
Accordingly,  it  has  been  held  that,  where  the  return 


[a]   j^pUeatloa    of  ptiMlpttt.— 

The  right  to  certain  personal  prop- 
ertjr  of  a  corporation  being  In  dis- 
pute tMtween  an  attaching  creditor 
and  a  receiver  subsequently  ap- 
pointed b;  a  federal  court  in  a  suit 
to  foreclose  a  mortgage  given  by  the 
company,  a  stipulation  was  made 
and  approved  by  the  court  In  the 
foreclosure  suit  by  which  the  prop- 
erty was  turned  over  to  the  receiver, 
to  be  sold  without  prejudice  to  the 
right  of  either  party  to  assert  his 
claim  against  the  proceeds.  Subse- 
quently a  trustee  Iq  insolvency  was 
appointed  for  the  corporation  by  a 
state  court,  who  by  leave  Intervened 
in  the  foreclosure  suit  and  asserted 
his  right  to  the  property,  which  he 
admitted  In  bis  pleading  was  re- 
tained by  the  sherUI  under  the  at- 
tachment until  surrendered  to  the 
receiver  under  the  attpulatlon  re- 
ferred to.  Some  time  after  such 
surrender  the  sheriff  made  return  on 
the  attachment,  In  which,  through 
mistake,  he  failed  to  describe  cer- 
tain of  the  property  as  required  by 
the  law  of  the  state,  although  such 

Property  had  been  actually  seised  by 
Im,  and  was  surrendered  under  the- 
stipulation.  It  was  held  that,  as  the 
making  of  the  return  after  the  sur- 
render of  the  property  was  unneces- 
sary, It  could  not  affect  the  rights  of 
the  attaching  creditor  under  the 
stipulation,  which  estopped  both  the 
receiver  and  the  trustee,  who  suc- 
ceeded to  the  rights  of  the  corpora- 
tion, from  denying  the  right  of  the 
attaching  creditor  to  assert  his 
claim  to  all  of  the  property  surren- 
dered thereunder.  Central  Trust  Co. 
v.  Worcester  Cycle  Mfg.  Co.,  128 
Fed.  483. 
as.  Currens  v.  Ratdlfle,  9  Iowa  30a. 
Oe,  Stnsheimer  v.  Whitley,  111  Cat. 
378,  43  P  1109,  62  AmSR  lit:  Brusle 
V.  Galea,  80  Cal.  4S2,  23  P  284:  Davis 
V.  Baker.  72  Cal.  494,  14  P  102;  Por- 
ter-v.  Pico,  65  C^l.  265;  Bitter  v. 
Scannell,  11  Cal.  233,  TO  AmD  776; 
Oarity  v.  Qigle,  ISO  Mass.  184;  State 
v.  Cowell,  126  Mo.  A.  348,  103  8W 
673;  Smith  v.  Moore,  17  N.  H.  880. 

[a]  Date  of  mrzmUler  of  posses- 
sion of  property. — Where  the  return 
of  a  sheriff  In  an  attachment  suit  did 
not  state  when  he  surrendered  pos~ 
session  of  the  attached  property,  evi- 
dence was  admissible  to  show  the 
actual  day  when  the  surrender  was 
made.  State  v.  Cowell,  126  Mo.  A. 
348,  102  SW  578. 

[d]  Showliig  retentloB  of  poss— 
sloiL — The  return  of  an  officer  may 
be  aided  by  parol  evidence  showing 
that  he  remained  In  possession  of  the 
goods  by  his  keeper.  SInshelmer  v. 
Whitely.  Ill  Cal.  378,  43  P  1109.  62 
AmSR  192  [foil  Brusle  v.  Oates,  80 
Cat.  462,  22  P  284]. 

[c]  9w3h  evUenoo  moMt  1w  id«av 
and  aatlafaotorri  and  cannot  rest 
upon  presumption.  Hence  If  the  wit- 
nesses will  not  testify  positively  to 
a  performance  of  one  of  the  neces- 
sary acts  the  testimony  Is  not  suffl- 
clent.  Brusle  v.  Gates,  80  Cal.  462, 
22  P  284. 

87.  Grebe  v.  Jones,  16  Nebr.  312. 
18  XW  81   (appraisement  returned 


with  and  referred'  to  la  the  return); 
Belt  V.  Moran,  26  App.  DiV.  4<1,  60 
NTS  982;  Wttllands  T.  Barnaman.  19 
AbbPr  (N.  T.)  69.  See  also  Smith  v. 
Wena,    187    Mass.  73   NE  651. 

Compare  Klrksey  v.  liates,  1  Ala,  303. 

fnl  Befsrenoe  In  return  to  list  of 
property. — "Where  tho  return  recited 
:l  li-vy  at  a  cfitain  d;it6  "on  the  prop* 
<Tty.  .1  li-st  of  which  Is  hereto  at- 
tached, made  !i  part  of  this  return." 
and  there  wcrf  Iwn  lists,  one  of  per- 
sonally on  which  there  was  a  note 
that  it  was  levi^'d  on  at  the  date 
Phown  by  the  return,  and  the  Other 
nt  realty  which  wa.s  noted  as  belnR 
levied  on  at  a  later  date,  it  was  held 
that  these  lists  were  admissible  In 
evidence  as  a  part  of  the  return  and 
would  Justify  a  finding  that  the  prop- 
erty was  levied  on  at  the  time  men- 
tioned therein.  Brown  V.  Slmendorf, 
<Tex.  Civ.  A.)  2->  BW  146  [aff  87 
Tex.  56,  2G  SW  1043]. 

28.  McManus  v.  Donohue,  176 
Mass.  308,  56  NB  291, 

29.  Sanford  v.  Pond.  87  Conn.  688. 
"Our  statute,  as  we  think,  plainly 

rerjulres  that  the  return  on  every 
writ  of  attachment  .should  show  what 
property  has  been  attached  under  It. 
To  allow  the  officer  or  indifferent 
person  who  has  served  it,  to  come 
Into  court  in  another  salt,  between 
other  parties,  and  testify  to  his  hav- 
ing attached  other  property  not  men- 
tioned in  the  return,  and  so  leave  the 
evidence  of  the  proceedings  had  on 
the  writ  to  rest  partly  In  writing 
and  partly  In  parol,  would  introduce 
Infinite  confusion  ami  mischief.  We 
MB  iio  good  reason  for  atlowln^  a 

rractlce  so  strnnKe  and  anomalous. 
t  ia  strontrly  insifitcd  that  the  officer 
may  amend  his  return,  even  after  a 
lonjt  period  of  time  has  elapsed.  In- 
deed after  he  han  f?one  out  of  office; 
and  that  la  rendllv  admitted.  It  Is 
a  Just  and  salutarV  rule,  oftentimes 
neccsH:iry  lo  cnrr.'ct  mistakes,  sup- 
rly  nmls^jiniis,  niiil  make  the  return 
B  pirfiTt  iiiiii  r',im|>ifi;e  record  of  the 
oIlii'iT'."  lii'iiiL'.-:.  Tha  very  Idea  of 
(init-niiinK  ii  ^is.^^uines  that  it  is  the 
*videnco.  and.  so  far  as  he  Is  con- 
cern-'d.  the  exclusive  evidence  of  his 
(Mines  under  it."  Sanford  v.  Pond, 
37  Conn.  r.'*5<,  591. 

[n]  Where  tbere  «ms  WO  dsses^t- 
tion  of  real  estate  atmohed  In  either 
the  sh'Tirf'.s  return  or  the  Judgment, 
11  was  held  that  the  proceedings  were 
void  for  uncertainty  and  could  not 
he  explained  by  extrinsic  evidence. 
T'orter  v.  Byrne,  10  lad.  146,  71  AmD 
805.  , 

30.  PresniiifMM  «e  sIm  of 
levy  see  supra  f  4S». 

31.  Cal.— Porter  v.  Pico,  66  Cal 
US:  Ritter  v.  Scannell,  11  Cal.  238,  70 
AmD  776.  But  compare  Sharp  v. 
Baird.  43  Cal.  577,  SUO  (where  It  Is 
said;  "We  must  a.^^.'^ume,  therefore, 
tht^t  In  these  re ( 111  ns  the  Sheriff 
stated  all  he  did  tnw,ird  making  the 
service;  and  as  th'-se  acts  did  not 
constitute  a  valid  service,  there  was 
no  Hen  created  by  the  attach- 
(nenl.4"). 

Conn. — Baker  v.  Baldwin,  48  Conn. 
131.  ^ 

Ga,~-lll!ef^  Carvaffto.  V.  King,  109 
Ga.  180,  34  SE  363. 


lowa.^Rowan  v.  Lamb,  4  Greene 
468  loverr  Tiffany  V.  Glover,  t 
Greene  3871. 

Kan.— Wllkins  v.  Tourtellott,  41 
Kan.  176.  22  P  11:  Head  v.  Danleli. 
38  Kan.  1.  16  P  911:  Dunlap  v.  Me- 
Farland,  26  Kan.  488. 

Ky. — Anderson  v.  Sutton,  2  Dnr. 
480:  Lewis  v.  Quinker,  2  Mete.  384. 

Me. — Hathaway  v.  Larrabee.  27  Me. 
449;  Smith  v.  Smith,  24  Me.  6S5; 
Chllds  v.  Ham,  23  Me.  74;  Crosby  v. 
Atlyn,  6  Me.  453. 

MIeh.— Bushey  v.  Baths,  46  ICtch. 
181,  7  NW  80!. 

MtsB. — Saunders  v.  Columbus  L, 
etc.,  Ins.  Co.,  48  Hiss.  683;  Bedus  v. 
Wofford,  12  Miss.  679. 

Mo. — Johnson  v.  Gilkeson,  81  Mo. 
66. 

N.  J.— Dodge  V.  Butter.  42  N.  J.  U 
370;  Boyd  v.  King.  36  N.  J.  U  13*. 

N.  T. — Talcott  V.  Rosenberg,  8  Abb 
PrNS  287. 

Or. — White  v.  Ladd.  41  Or.  324.  « 
P  739,  93  AmSR  732  (name  of  occu- 
pant need  not  be  stated  where  un- 
known to  officer). 

Pa. — Prather  v.  Chase,  t  Brewet 
306. 

Tex. — Willis  V.  Mooring,  63  Tex. 
840. 

Vt.— Fletcher  v.  Cole.  26  Vt.  170; 
Bucklin  V.  Crampton,  20  VL  261, 

Va. — Guarantee  Co.  of  North  Amsi^ 
lea  V.  Lynchburg  First  Nat  Bank,  96 
Va.  480,  28  8E  909. 

"To  render  the  return  of  the  at- 
tachment fatally  defective,  when 
there  has  been  in  substance  an  exe- 
cution of  the  process.  It  must  ba 
made  to  appear  affirmatively  that  ap 
essential  act  has  t>een  omitted  to  be 
done.  When  there  Is  no  clear  exhibi- 
tion of  such  omission  it  cannot  bs 
Inferred."  Boyd  v.  King,  36  N.  J.  L. 
134,  136. 

!a]  VUs  rale  has  hesn  eypliid 
where  the  return  failed  to  state 
that  the  property  attached  was  sufO- 
cient  to  pay  the  judgment  (Baker  v. 
Baldwin,  48  CTonn.  131;  Chllds  v.  Ham. 
23  Me.  74),  (2)  and  where  a  return 
of  a  levy  upon  real  estate  did  nol 
show  whether  the  sherllT  had  lef 
with  the  occupant  of  the  premlsea 
or,  if  there  was  no  occupant,  then  In 
some  conspicuous  place  on  the  prem- 
ises, a  copy  of  the  order  of  attach- 
ment (Dunlap  v.  McFarland,  25  Kaa 
488.  See  also  Lewis  v.  Quinker,  8 
Mete.  (Ky.)  284;  Newton  v.  Strang 
48  Ho.  A.  588).  (3)  Where  a  judg- 
ment was  had'upon  attachment  of  the 
property  of  a  nonresident  and  the 
personal  service  of  summons.  It  can- 
not be  presumed,  as  against  the  tiler- 
la's  return  of  service  of  the  attach- 
ment, that  there  was  an  occupant 
upon  the  land  attached.  Long  v. 
Tlffhe,  36  Nev.  129,  132  P  60.  (4) 
Where  a  marshal's  return  on  an  at- 
tachment merely  recited  that.  "In 
obedience  to  the  annexed  writ  of  at- 
tachment, I  have  attached  the  fol- 
lowing .described  property,  to  wlC 
etc.,  and  did  not  specify  the  acts  or 
steps  taken  In  levying  the  vrrit.  It 
was  held  that  It  would  be  presumed. 
In  support  of  the  levy,  that  as  to  the 
real  property  the  marshal  attached 
the  same  by  leaving  a  copy  with  the 
occupant  thereof,  or,  if  there  was  no 
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properly  describes  the  property  levied  on,  it  will 
be  presamed,  although  not  expressly  stated,  that 
saeh  property  was  attached  as  the  property  of  de- 
fendant in  attachment,'^  and  an  obscurity  or  irregu- 
larity in  the  date  will  be  considered  in  connection 
with  the  date  of  the  writ,  and  not  understood  as 
prior  thereto,"  When,  however,  the  obscurity  of 
the  return  is  sneh  that  its  import  cannot  be  ascer- 
tained with  reiisonable  certainty,  the  court  will  not 
iadttige  in  mere  conjectural  construction  in  order 
to  make  it  effective  and,  where  the  statute  re- 
quires a  fall  return  of  all  the  officer's  proceedings 
on  or  before  the  return  day  of  the  writ,  it  will  not 
be  presumed  that  he  levied  on  any  property  other 
than  that  which  he  specified  in  the  return.'^ 

[i  499]  c.  By  Waiver.  Defendant  in  attach- 
ment waives  any  formal  defects  or  irregularities  in 
the  return  where  he  appears  generally,'"  and  admits 
the  fact  of  levy  in  his  answer'^  or  by  reading  an 
amended  return  in  support  of  his  motion  to  vacate 
the  attachment  in  the  trial  court."* 

An  taterrener  who  consents  to  the  property  re- 


maining in  the  custody  of  the  attaching  officer,  and 
who  joins  in  a  delivery  bond  for  it,  waives  the 
irregularities  in  a  return  affecting  the  validity  of 
the  levy." 

A  TOidee  who  sues  for  the  recovery  of  property 
attached  as  the  vendor's  before  the  date  at  which 
the  writ  is  returnable  cannot  subsequently  avail 
himself  of  a  defect  in  the  return.*" 

Where  the  levy  1b  roid  for  failure  of  the  return  to 
show  that  the  sheriff  went  upon  the  land  and  there 
declared  a  levy,  as  required  by  the  statute,  such 
defect  is  not  waived  by  defendant's  failure  to  u^ 
the  objeetion,  and  a  subsequent  lienholder  may  raise 
it." 

[$  600]  CI.  Amendment— 1.  Bight  to  Amend— 
a.  Li  Oeneial.  The  return  to  a  writ  of  attachment, 
as  well  as  the  inventory,  may  be  amended  so  as 
to  show  the  real  faets.*^  But,  while  it  has  been 
held  that  an  officer  has  an  absolute  right  to  amend 
his  return,  to  conform  to  the  facts,  at  any  time 
before  the  cause  is  submitted  to  the  jury,*'  the  better 
rule  seems  to  be  that  he  can  amend  without  leave 


occupant,  by  leaving  In  a  conaplcuoua 
place  th«r«on>  and  with  respect  to 
the  personal  property,  that  such  as 
was  not  eapahle  of  manual  delivery 
was  attached  by  leaving  a  copy  of 
the  writ  with  the  person  In  posses- 
sion of  the  same,  as  required  by  Or. 
Code  Civ.  Proc.  «S  14»,  151,  in  force 
In  Alaska  at  the  time  of  the  levy, 
nrlffln  V.  American  Gold  Mln.  Co.,  136 
Fed.  69.  68  CCA  837.  (5)  Where  a 
sheriff  In  his  return  to  a  writ  of  at- 
tachment Issued  January  18  and  re- 
turnable February  6  certified  to  the 
seinire  of  property  therein  on  Janu- 
ary IS,  and  further  returned  that  he 
was  unable  to  find  defendants  In  his 
haillwlck.  and  the  writ  with  the  re- 
turn Indorsed  was  filed  on  the  return 
day.  It  was  held  that  the  certificate 
of  Ms  Inability  to  find  defendants 
had  no  reference  to  the  date  of  the 
seizure,  but  took  effect  from  the  date 
of  flllns.  this  being  the  natural  con- 
struction, and  supported  by  the  pre- 
sumption In  favor  of  the  discharge  of 
official  duty  by  the  officer.  Hitch- 
cock V.  HfiOin.  to  Mich.  4E9,  27  NW 
100. 

[b]  AldW  of  aMOrtptloa^Where 
the  return  stated  that  the  officer  at- 
Uched  thirty  tons  of  hay  as  the  prop- 
erty of  defendant.  *in  a  barn  on  the 
premlsas,"  it  was  presumed.  In  the 
absence  of  any  further  description, 
that  the  premises  occupied  by  defend- 
ant were  Intended.  Bucklin  v.  Cramp- 
ton,  20  Vt.  201. 

[c]  An  omission  to  state  that  the 
o&osr  Mitsred  upon  the  land  levied  on 
Is  not  fatal  even  though  such  entry 
is  necessary.  Crosby  v.  Allyn,  5  Me, 
153. 

[d]  Aftsr  the  prsramptlon  is  In- 
voksd  the  burden  of  showing  any 
omission  of  duty  which  renders  the 
seizure  Illegal  or  Invalid  Is  on  the 
party  making  the  attack  upon  the 
levy.  Hlles  Carver  Co.  V.  King,  109 
Ga.  180.  »  SE  353. 

[el  TKo  prssnmptloB  wU  ba  In- 
dolgsd  to  Invalldat*  the  return  after 
Inogment.  Thompson  V.  Owen,  8 
Kulp  (Fa.)  38. 

(n  WtasT*  tta«  onosr  tsstlflss  to 
his  eastom  In  maMag  Isvlss  of  at- 
tachment generally,  the  question 
whether  the  Inference  from  that  cus- 
tom Is  sufficient  to  repel  the  presump- 
tion that  the  officer  iterformed  his 
duty  Is  for  the  trial  court,  and  Its 
decision  on  the  evidence  will  not  be 
disturbed.   Porter  v.  Pico.  56  Cal.  166. 

as.  Ala.— King  v.  Bucks,  11  Ala. 
S17:  Lncaa  v.  Godwin,  6  Ala.  831; 
Blckerstaff  v.  Patterson,  8  Port.  245. 

Iowa. — Rowan  v.  l«mb,  4  Greene 
4C8  [overr  TUtany  v.  Qlover,  3  Qreene 
Is7]. 
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Mich. — ^Horton  V.  Monroe,  98  Mich. 
19R.  57  NW  109. 

Miss. — Saunders  v,  Columbus  L., 
etc.,  Ins.  Co..  4S  Miss.  583. 

K.  T. — Johnson  v.  Moss,  20  Wend. 
146. 

Tex. — Willis  V.  Mooring,  63  Tex. 
340;  McLane  v.  Klrby,  54  Tex.  Civ.  A. 
113,  116  SW  118. 

Wis.— Robertson  v.  KInkhead,  26 
Wis.  660. 

88.  Millett  V.  Blake,  81  Me.  631, 
18  A  293,  10  AmSR  275. 

84.  Hathaway  v.  Larrabee,  27  Me, 
449;  Long  v.  Tlghe,  86  Nev.  129.  133 
P  60.  See  also  Ktttredge  v.  Bellows, 
4  N.  H.  424. 

[a]  ninstrmtlon. — Where  a  return 
was  filed  on  the  return  day,  Febru- 
ary 6,  and  recited  that  the  property 
was  attached  January  12,  and  that 
after  diligent  search  the  officer  had 
been  unable  to  find  defendant,  and 
this  statement  was  dated  January  15, 
no  presumption  could  be  invoked  that 
the  officer  continued  to  look  for  de- 
fendant from  the  date  of  the  writ  to 
the  date  of  the  filing.  Millard  t. 
Hayward.  107  Mich.  219,  66  NW  104 
[dlst  Hitchcock  v.  Hahn,  CO  Mich. 
46»,  27  NW  600]. 

38.  Phillips  T.  Harvey,  50  Miss. 
489, 

86.  Leopold  V.  Steel.  41  HI.  A.  17; 
Williams  Y.  Stewart.  S  Wis.  773. 

Fa]  A  travsrs*  of  the  attaohusnt 
amdavtt  Is  a  .  general  appearance. 
Madison  First  Nat.  Bank  v.  Green- 
wood. 79  Wis.  269.  45  NW  810,  48 
NW  421. 

37.  Buffington  v.  Mosby,  34  SW 
704,  17  KvL  1307;  Toung  v.  South 
Tredegar  Iron  Co.,  85  Tenn.  189,  2 
SW  202,  4  AmSR  752. 

38.  Stewart  v.  Houston,  26  Ark. 
311. 

se.  J.  I.  Case  Threshing  Mach.  Co. 
V.  Merrill.  68  Iowa  540.  27  NW  742. 

40.  Judd  V.  Langdon,  6  Vt.  231. 

41.  People's  Bank  v.  West,  67 
Miss.  729,  7  S  613,  8  LRA  727. 

43.  Conn. — Hannon  v.  Bramley,  66 
Conn.  193.  32  A  336. 

Iowa, — Foster  v.  Davenport,  109 
Iowa  329,  80  NW  404. 

N,  J.— Cord  v.  HewUn,  71  N.  J.  L. 
438,  69  A  22, 

N.  T- — Dunn  v.  Arkenburgh,  48 
App.  Dlv.  618.  62  NTS  861  [aff  165 
N.  Y.  669  mem,  69  NE  1122  mem]. 

S.  D. — Chaffee  v.  Runkel,  etc.,  Co., 
11  S.  D.  333.  77  NW  683. 

[a]  Bapeotallj  !■  fhla  ptnalaslhle 
where  the  amenament  relates  to  mat- 
ters which  occurred  after  the  entry 
of  the  writ.  Harding  v.  Riley,  181 
Mass.  334.  63  NE  883. 

Cb]  The  am— dwat  nnat  be  made 
the  oaBM  In  which  the  writ  waa 


Issued.  Bishop  v.  Poundstone,  11 
Colo,  A.  73,  62  P  222. 

[c]  The  faota  ooaaaeted  wtlh  the 
leVTXBff  of  an  attachment  may  be 
shown  by  the  officer  amending  his 
return.  Foster  v.  Davenport,  109 
Iowa  329,  80  NW  404. 

[d]  Amendment  to  show  legal  ex* 
MmtloB. — Where  the  sheriff's  return 
to  a  writ  of  attachment  fails  to  show 
a  legal  execution  of  It,  the  return 
may  be  amended  according  to  the 
facts.  Cord  v.  Newlln,  71  N.  J.  L. 
438,  69  A  22. 

[el  Ibre  olerloal  errors  (Mechan- 
ics' Nat.  Bank  v.  Miners'  Bank,  13 
WklyNC  (Pa.)  515)  such,  for  In- 
stance, as  a  mistake  of  date  In  the 
return  of  the  levy.  It  has  been  held, 
may  be  corrected  at  any  time  (Rltter 
v,  Scannell,  11  Cal.  238,  70  AmD  776). 

[f]  Amautmeat  of  Inventory. — 
Under  Code  Civ.  Proc.  S  211,  requiring 
the  sheriff  upon  levying  an  attach- 
ment to  make  an  Inventory  of  the 
property  which  shall  be  made  a  part 
of  the  return,  a  list  of  the  property 
seised,  incorporated  In  the  return,  la 
an  Inventory  amendable  by  Inserting 
values.  Jolley  v,  Dunlop,  84  B.  K 
213.  147  NW  980. 

[g]  Am—dineat  h^  not  pends- 
■Ible^An  officer  cannot  amend  hia 
return  by  Inaertlng  the  hour  when 
the  copy  was  left  with  the  town 
clerk,  beca'use  the  amendment  relat- 
ing back  to  the  commencement,  the 
copy  left  with  the  clerk  would  not  be 
a  true  copy,  and  the  variance  might 
be  available  to  a  party  claiming  un- 
der the  mortgage  in  another  form. 
Taylor  v.  Emery,  16  N.  H.  8B9. 

[h]  Amendment  after  dleoontlnn- 
aaoe  of  aalt. — It  has  been  questioned, 
although  not  decided,  whether  it  Is 
competent  under  any  circumstances 
to  amend  a  return  on  which  Juris- 
diction over  property  depends  after 
the  suit  '  has  been  discontinued. 
Haynes  v.  Knowles,  36  Mich.  407. 

[1]  metnm  not  oonsUered  aa 
amMUlsd  In  absenoe  of  aotoal  amend- 
ment.— In  an  action  against  a  sher- 
iff for  failure  safely  to  keep  and  de- 
liver attached  property,  it  was  error 
to  permit  the  Jury  to  consider  the 
sheriff's  return  to  the  attachment 
writ,  reciting  the  seizure  of  the 
amount  of  property  claimed,  as 
amended  In  conformity  to  testimony 
by  the  sheriff  that  all  the  property 
claimed  waa  not  received,  where  there 
had  been  no  application  to  amend  the 
return,  and  no  evidence  thereof  in 
expectation  that  the  court  would  pass 
on  Its  sufficiency.  Standard  Wine  Co. 
v.  Chlpman,  135  Mich.  273,  97  NW 
679,  106  AmSR  894. 

48.   (yconnell  v.  Ackerman,  S2  Md, 
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of  the  court  only  before  the  return  becomes  a  part 
of  the  record,  and  after  that  time  leave  of  court 
must  be  obtained.**  It  is  within  the  power  of  the 
court  to  allow  the  officer  to  amend  his  return/"  and 
leave  to  make  an  amendment  may  be  granted  upon 
the  application  of  either  the  officer  or  an  interested 
party.*'  But  such  leave  will  be  granted  only  where 
the  return  as  amended  shows  legal  service/^  and 
then  only  where  there  is  sufficient  on  record  to  en- 
able it  reasonably  to  infer  that  the  amendment  is 


in  accord  with  the  facts/'  and  merely  affeets  the 
evidence,  and  not  the  fact,  of  service.*' 

An  Mnendmant  which  would  rtlease  the  propsr^ 
atfeaohod  and  included  within  the  original  retnin 
should  not  be  allowed."" 

[i  501]  b.  Effect  of  Ezpixmtloit  of  OiBeer's  Tenn. 
The  fact  that  the  term  of  office  of  the  officer  who 
executed  and  returned  a  writ  of  attachment  has 
expired  will  not  as  a  rule  prevent  the  court's  ex- 
ercising its  discretion  in  idlowing  an  amendmcDt 


SS7:  Main  T.  Lynch,  64  Hd.  <B8:  Cord 
V.  Newlln.  71  N.  J.  L.  488,  S»  A 
88. 

44.  Harris  v.  Russell,  98  Ala.  5>, 
9  S  641;  Nelson  v.  Cook,  19  III.  440; 
Blcknell  v.  Trlckev,  34  H«.  378:  Coch- 
rane V.  Johnson,  96  Mich.  67,  54  NW 
707;  Watson  v.  Toms,  42  Mich.  S61. 
4  NW  804;  Myers  v.  Prosser,  40  Mich. 
644. 

[a]  VntU  taie  retnn  is  aotnally 
on  file  with  the  clerk  It  does  not  be- 
come part  of  the  record  and  the  sher- 
iff may  amend  It  without  leave  at 
any  time  before  flllng:.  Watson  v. 
Toma.  42  Mich.  5«1,  4  NW  804. 

46.  HardlniT  v.  Riley,  181  Mass. 
334.  68  NE  883. 

[a]  Discretion  of  trial  oonrb— 
Allowing  the  sheriff  to  flle  an  amend- 
ed return  of  the  attached  property, 
which  added  the  estimated  value  of 
the  articles  attached.  Is  within  the 
sound  Judicial  discretion  of  the  trial 
court,  both  under  general  practice, 
and  under  Comp.  L.  i  4938,  providing 
that.  In  the  nirtherance  of  justice, 
process  may  be  amended  before  and 
after  Judcment.  Chaffee  v.  Ronkel, 
etc..  Co..  11  8.  I>.  SSS.  77  MW 
688. 

[bl  Tk«  Mai  eewt  la  tta  vzopsr 
eoort  to  grant  leave  to  amend,  and 
such  leave  will  not  be  granted  by  the 
supreme  court,  and.  while  there  are 
facts  shown  which  would  authorise 
an  amendment  of  the  return  In  the 
court  below,  the  supreme  court  will 
not,  by  mandamus,  compel  the  trial 
court  to  set  aside  Its  proceedings. 
Peo.  v.  Judges  Calhoun  Cir.  Ct,.  1 
Dongl.  (Mich.)  417. 

[c]  AmeadmsBt  after  ▼erdlot. — It 
Is  within  the  power  of  the  court  to 
allow  an  officer  to  amend  his  return 
to  an  attachment  after  verdict,  espe- 
cially where  the  amendment  relates 
to  matters  occurring  after  the  entry 
of  the  writ,  such  as  Inserting  fees 
for  care  of  the  property.  Harding  v. 
Riley,  181  Mass.  334,  63  NE  883. 

[d]  Bvsn  after  as  appeal  has  been 
taken  an  amendment  of  the  return 
may  be  allowed.  Tennent-Strlbbllng 
Shoe  Co.  v.  Hargardlne-McKlttrlcK 
Dry  Goods  Co.,  68  HI.  A.  868. 

[e]  Amendment  as  to  parties.^ 
Under  Rev.  &t.  (1899)  f  657  (Annot. 
St.  [1906]  p  674),  authorizing  the 
court  to  add  the  name  of  a  party  or 
correct  a  mistake  therein  in  attach- 
ment against  a  corporation  and  per- 
sona named  "doing  business  as  the 
Abilene  Milling  Company,"  It  may,  at 
Inception  of  the  trial  and  atplaln- 
tUTs  request,  amend  the  sherlfrs  re- 
turn by  erasing  the  name  of  the  cor- 
poration and  Individuals  named  as 
defendants,  and  substitute  other  In- 
dividuals, copartners,  leaving  the 
original  quoted  words  In  the  cap- 
tion. B.  F.  Glover,  etc,  COmmn,  Co, 
V.  Abilene  Milling  Co.,  13«  Mo.  A. 
865,  116  SW  1112. 

[f]  Amendment  as  to  date  of 
levy. — It  was  within  the  trial  court's 
discretion  to  permit  the  return  of  an 
attachment  to  be  amended  so  as  to 
show  the  day  on  which  it  was  levied. 
McLane  v.  Klrby,  £4  Tex.  Civ.  A.  113, 
116  SW  118. 

[g]  Amendment  as  to  oSoer  by 
whom  writ  sssonted. — ^Where  the  re- 
turn was  signed  by  the  officer  as 
deputy  constable  of  a  certain  pre- 
cinct and  county,  and  It  was  shown 
that  he  was  a  deputy  sheriff  of  the 


county,  and  that  there  was  no  con- 
stable In  the  precinct  named,  and 
that  there  was  no  city  in  said  pre- 
cinct large  enough  to  necessitate  the 

appointment  of  a  deputy  constable, 
there  was  no  error  In  allowing  the 
sheriff  whose  deputy  signed  the  re- 
turn to  correct  ft  to  show  that  the 
writ  was  executed  by  the  officer  as 
deputy  sheriff.  Kramer  v.  Iitlley,  56 
Tex.  Civ.  A.  839,  118  SW  735. 
,  [h]  Where  the  cans*  la  remorsd 
to  »  fedsxal  court  the  state  court  has 
no  power,  after  such  removal,  to  al- 
low an  amendment.  Tallman  v.  Bal- 
timore, etc.,  R.  Co.,  46  Fed.  166:  Hall 
v.  Stevenson,  19  Or.  163,  23  P  887, 
20  AmSR  803. 

46.  U.  S.— Pacific  Postal  Tel.  Ca- 
ble Co.  v.  Flelschner,  66  Fed.  899,  14 
CCA  166  [aff  56  Fed.  7381;  Cuahing 
v.  Laird.  6  F.  Caa.  No.  8,608,  4  Ben. 
70. 

Colo. — MoClure  v.  Bmttb,  14  Colo. 
297.  23  P  786. 

Conn. — Sanford  v.  Pond,  87  Conn. 
688. 

Ga.— Ouckenhelmer  v.  Day.  74 
Ga.  1. 

III.— Smith  V.  Clinton  Bridge  Co.. 
13  111.  A.  572.  See  also  Plato  v.  Tur- 
rill.  18  in.  278. 

Kan.— -Harding  v.  Kuiaaa  City 
Ouaran^  L.  A  T.  Co..  S  Kui.  A. 
619,  43  P  S36. 

lie.— Swift  V.  Hawkens.  103  Ma. 
871.  69  A  620. 

Mich.— KIdd  V.  Dougherty,  59  Mich. 
240,  26  NW  610;  Green  v.  Klndy,  48 
Mich.  279,  6  NW  897. 

Mo. — ^Buller  V.  Woods,  43  Mo.  A. 
494. 

N.  H.— Clement  v.  Little,  42  N.  H. 
563;  Wendell  v.  Mugridge,  19  N.  H. 

109. 

N.  T, — Dunn  v.  Arkenburgh,  48 
App.  Dlv.  618,  62  NTS  861  [aff  166 
N.  T.  669  mem.  69  NE  1122  mem]; 
Guck  V.  Manning,  63  Hun  846,  17 
NTS  915,  22  NTCivProc  94  [aff  137 
N.  T.  630  mem,  38  NE  746  memj : 
Vanderheyden  v.  Gary,  88  HowPr 
367. 

Pa. — Marls  v.  Schermerhom,  8 
Whart  18. 

S.  D. — Chaffee  v.  Runkel,  11  S.  D. 
333.  77  NW  683. 

Tex. — Hill  V,  Cunningham,  26  Tex. 
25;  Messner  v.  Lewis,  20  Tex.  222; 
McLane  v.  Klrby,  54  Tex.  Civ.  A. 
113,  116  SW  118;  Brtggs  v.  Lane,  1 
Tex.  A.  Civ.  Cas.  S  960. 

See  Foster  v.  Davenport,  109  Iowa 
329,  80  NW  404;  Hicks  v.  Swan,  97 
Iowa  656,  66  NW  762. 

[a]  niBstratloB.— Where,  after 
the  close  of  service  In  an  attachment 
case,  plaintiff  moved  for  leave  to  the 
sheriff  to  amend  his  return  by  stat- 
ing that  he  bad  set  up  a  copy  of  the 
short  note  at  the  courthouse  door  on 
the  day  of  the  delivery  to  him  of 
the  attachment,  and  offered  to  prove 
the  delivery  to  the  sheriff  of  such 
short  note,  and  that  he  had  on  the 
day  of  the  delivery  of  the  attachment 
to  him  set  it  up  at  the  courthouse 
door,  it  was  held  that  such  amend- 
ment might  be  permitted  so  as  to 
conform  to  the  facts,  and  to  certify 
all  that  It  was  the  shertfTs  duty  to 
certify,  the  rights  of  third  parties 
not  having  Intervened.  Main  t. 
Lynch,  64  Md.  658. 

[bl  Beatorlng  trms  da«*  after 
Aandnlent  alteratton.— Where  an  of- 
ficer made  an  attachment  of  real  es- 


tate on  April  27,  1891.  and  duly  re- 
turned It  to  the  registry  of  deeds, 
and  some  person  unknown  fraudu- 
lently changed  the  date  of  the  attach- 
ment on  the  writ  to  April  28,  and 
made  the  same  alteration  In  the  of- 
flcer'a  return  to  the  registry  of  deed* 
and  In  the  register's  minutes  and  rec- 
ord of  attadhments.  it  was  held,  on 
petition  of  plaintiff,  that  the  officer 
was  properly  allowed  to  correct  the 
date  in  his  return  on  the  writ  by  re- 
storing the  true  date.  Weston  v.  Ht 
Desert,  etc..  Land  Co.,  88  Me.  SOI, 
34  A  159. 

47.  Reynolds  v.  Marquette  Cir. 
Judee,  125  Mich.  445.  84  NW  628; 
Ford  v.  Wilson.  Tapp.  (Oh.)  274; 
Sheldon  v.  Comstock,  3  R.  T.  84. 

48.  Me. — Fairfield  v.  Paine.  23  Ue. 
498.  41  AmD  857. 

Mass.— Baxter  V.  Rice,  31  FkL 
197, 

N.  H.— Wendell      Mugridge,  19  N. 

H.  109. 

N.  J. — Connelly  v.  Lerche.  68  N. 
J.  L.  95,  28  A  430. 

N.  S. — Crelghton  v.  Daniels,  3  H. 
S.  304. 

[a]  An  auendm«nt  mar  ^ 
lowed  whers  (1)  an  oflflcer,  upon  re- 
ceiving a  writ  with  directions  to  at- 
tach certain  real  estate  of  the  debtor, 
made  a  memorandum  upon  the  writ 
that  he  attached  accordingly,  setthif 
out  the  day  and  month,  but  after- 
ward by  mistake  returned  tliat  he  at- 
tached on  the  same  day  of  the  suc- 
ceeding month,  the  memorandum  be- 
ing something  to  amend  by  (Baren 
V.  Snow.  14  Pick.  (Mass.)  28  [dlflt 
Emerson  v.  Upton,  9  Pick.  (Mass.) 
167;  Thatcher  v.  Miller.  IS  Mass. 
270]);  (2)  or  where  the  return  de- 
scribes the  property  attached  as  be- 
longing to  one  defendant,  when  In 
fact  it  belongs  to  two  (North  West 
Bank  v.  Taylor,  16  Wis.  609). 

arotloe  to  adverse  party  vhsM  rec- 
ord does  not  foxalsh  —osaanry  data 
see  Infra  t  603. 

48.  Wllklns  V.  Tourtellott  Ktn. 
825;  Downs  V.  Flandara,  160  Mass.  92, 
22  NB  585. 

fa]  When  smeodmeat  imntat**^*^ 
— Where  an  officer's  return  to  a  writ 
of  attachment,  on  which  no  actual 
attachment  was  made,  falls  to  shov 
that  he  made  a  nominal  attachment 
by  attaching  a  chip  as  the  property 
of  defendant,  but  does  not  show  that 
a  summons  was  duly  served,  such 
oflDcer  will  be  permitted  to  amend 
his  return  as  to  the  nominal  attach- 
ment so  as  to  accord  with  the  fact 
when  In  his  official  capacity  he  states 
that  he  made  a  nominal  attachment 
Swift  V.  Hawkens,  103  Me.  371,  89  A 
620. 

[b]  When  rsfnaal  to  allow  amend- 
ment proper. — On  application  for 
mandamus  to  review  the  vacation  of 
an  attachment  Ber\'ed  on  an  agent,  a 
contention  that  the  court  Improperly 
refused  to  allow  an  amendment  of 
the  return,  which  would  have  cured 
the  defects.  Is  untenable  where  the 
motion  to  amend  related  to  the  dili- 
gence shown,  and  to  the  character  of 
such  agency,  since  such  offer  to 
amend  does  not  show  facts  justifying 
substituted  service.  Reynolds  v. 
Marquette  Cir.  Judge,  126  Mich.  445. 
84  NW  628. 

60.  Williams  v.  Brackett,  8  Mass. 
240;  Griffith  v.  Short,  14  Nebr.  151, 
16  NW  335. 
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of  the  retura." 

[i  502]  c  Effect  of  Lapse  of  Time.  The  mere 
fact  tliftt  a  considerable  length  of  time  has  elapsed,"^ 
that  the  suit  has  been  begun,"'  or  that  a  judgment 
has  been  rendered  will  not  itself  preclude  an 
Bmendment  of  the  return  in  attachment;  but  an 
officer  should  not  be  permitted  to  amend  his  re- 
tnrn  on  a  writ  of  attachment  after  the  lapse  of 
a  considerable  time,  where  he  trusts  merely  to  mem- 
ory, and  the  amendment  will  add  to  his  retom  a 
statement  which,  if  untrue,  cannot  be  disproved, 
and  is,  as  to  a  fact,  not  likely  to  have  impreued  his 
memory.*' 

[4  503]  d.  Effect  of  Interreiung  Bights  of  Third 
Perrons.  As  a  rule  an  amendment  of  a  retnm  to 
a  writ  of  attachment  cannot  be  permitted  where 
the  rights  of  innocent  third  persons,  acquired  previ- 
ous thereto,  would  be  injuriously  affected  thereby;"' 
but  the  mere  fact  that  defendant  has  made  a  volun- 
tary assignment  for  the  benefit  of  creditors  will 
not  preclude  a  subsequent  amendment  of  the  re- 


61.  U.  S. — CuBhlnff  V.  Laird,  6  F. 
Cas.  No.  3.508,  4  Ben.  70. 

Conn. — Palmer  v.  Thayer,  28  Conn. 
m  [dlst  Wllkie  V.  Hall,  16  Conn. 
321. 

Ga.— WUson  Ray,  T.  XT.  P.  Charlt. 
10*. 

111. — MorrlB  V.  School  TruBteea,  15 

m.  2fi8. 

Iowa. — Jeffries  v.  RudlofT.  73  Iowa 
M.  34  NW  756.  6  AmSR  654. 

Kan. — Rapp  v.  Kyle.  26  Kan.  89. 

Contra  Cole  v.  Dugger,  41  Misa 
557. 

53.  Palmer  v.  Thayer,  28  Conn. 
137  [dlst  Wilkte  V.  Hall.  15  Conn. 
3!]:  JefCrles  v.  Rudloff,  73  Iowa  60, 
34  NW  756,  5  AmSR  654;  Hutchlns 
T.  Brown.  4  Harr.  &  M.  (Md.)_  498; 
Cassldy  Bros.  Commn.  Co.  v.  Sstep, 
63  Uo.  A.  540. 

[a]  Ab  •m«Ulm«Bt  Has  iMra  al- 
lowva  aftw  th*  •xplTfttltm  of  (1> 
thirteen  months  fCasaldy  Bros. 
Commn.  Co.  v.  Estep,  63  Mo.  A.  640), 
<2)  fourteen  months  (Jeffries  v.  Rud- 
loff. 73  Zowa  60.  34  NW  756,  6  AmSR 

(3)  and  even  six  years  (Hutch- 
lns V.  Brown.  4  Harr.  A  M.  (Md.) 
4S8)  after  the  date  of  the  original 
return. 

[b]  ZnUrvenlnr  rlglits  of  13ilMl 
persona  In  addition  to  lapse  of  time 
mav  render  an  amendment  not  per- 
missible. Hovey  v.  Vfalt,  17  Pick. 
(Mass.)  196.    See  infra  9  600. 

63.  Cassldy  Bros.  Commn.  Co.  f. 
Eirtep.  63  Mo.  A.  540. 

A4.  Tennent-Strlbbling  Shoe  Co.  v. 
Hargardlne-McKlttrlck  Dry  Goods 
Co.,  58  111.  A.  368;  Mason  v.  Andcr- 
eon,  3  T.  B.  Mon.  (Ky.)  293.  Com- 
pare Maulsby  v.  Farr,  3  Mo,  438 
(holding  that,  after  a  motion  to  set 
aside  the  Judgment  by  default.  It 
was  too  late  to  amend  the  return. 
This  conclusion  may,  however,  have 
been  also  affected  by  the  fact  thai 
the  defect  was  one  which  the  court 
was  of  the  opinion  was  not  amend- 
able). 

55,  Gregor  Grocer  Co.  v.  Carlson, 
17  Mo.  A,  178. 

58.  u.  S. — Pacific  Postal  Tel.  ena- 
ble Co.  V,  Flelschner,  66  Fed.  899.  14 
CCA  166  raff  55  Fed.  738]. 

Cal. — V^ebster  v,  Haworth,  8  Cal. 
21.  68  Aml>  287. 

Me. — Bessey  v.  Voae.  73  Mo.  217; 
Mtllilten  V.  Bailey,  «1  Me.  316;  Fair- 
Held  V.  Paine,  23  Me.  498,  41  AmD 
IS";  Banister  v.  HiKKinson,  IB  Me, 
73.  32  AmD  1S4;  Berry  v.  Spear,  13 
Me.  187. 

Md. — ^Blaln  V.  Lynch,  64  Md. 
658. 

Mass. — ^Hovey  v.  Walt,  17  Pick.  196 
fdlst  Haven  v.  Snow,  14  Pick.  28]; 
Emerson  Upton,  9  Pick.  167.  Com- 
pare Johnson  V.  Day,  17  Pick,  106. 

Or.— Hall  V.  Stevenson,  19  Or.  163, 
28  P  887,  20  AmSR  808. 


Vt.— Pond  V.  Camirt>eII,  56  Vt.  674. 

67.  Pond  V.  Campbell,  56  Vt.  674. 
[a]    The  reason  of  the  role  is  that 

the  assignee  takes  the  estate  sub- 
ject to  all  existing  equities.  Pond  v. 
Campbell,  56  Vt.  674. 

68.  Haynes  v.  Knowles,  36  Mich. 
407. 

[a]  Appllo«.tioa  of  role. — Where 
the  return  was  amended  by  the  sher- 
iff so  that  It  authorized  the  serving 
of  notice  upon  defendant  by  publlca- 
tloi),  and  the  order  of  the  court  per- 
mitting the  amendment  was  an  ex 
parte  one,  and  made  two  months  aft- 
er the  amendment  had  in  fact  been 
made  and  after  the  publication  of  no- 
tice, it  was  held  that,  without  de- 
ciding whether  or  not  the  court  had 
power  to  authorize  the  amendment  in 
this  manner,  yet.  Inasmuch  as  it  was 
made  without  notice  to  the  adverse 
party,  ft  Aid  not  cure  the  defect  and 
the  court  acquired  no  .jurisdiction. 
Cochrane  v.  Johnson,  95  Mich.  67,  64 
NW  707. 

69.  (Tochrane  t.  Johnson,  96  Mich. 
67.  54  NW  707. 

60.  Bishop  V.  Poundstone.  11  Colo. 
A.  73,  52  P  222;  Buller  v.  Woods,  43 
Mo.  A.  494. 

[a]  The  amended  return  cannot, 
therefore,  be  eollattfrally  attacked  for 
irregularity  or  error.  Buller  v. 
Woods.  43  Mo.  A,  494. 

61.  U.  S. — Flelschner "  v.  Pacific 
Postal  Tel.  Cable  Co.,  56  Fed.  738 
[mod  66  Fed.  899,  14  CCA  166]. 

Conn. — Hannon  v.  Bramley,  66 
Conn.  193,  8S  A  336. 

Iowa. — Jeffries  v.  Rudloff,  78  Iowa 
60,  34  NW  756,  B  AmSR  654. 

Mo. — Kitchen  v.  Relnsky,  42  Mo. 
427.  , 

Ter. — Hill  v.  Cunningham,  25  Tex. 
26. 

[a]  Where  the  leavlnff  of  a  copy 
of  the  writ  and  return  wnh  t3ie  town 
cOetk  oonstltntes  the  attachment,  and 

the  return  which  was  first  made  Is 
amended,  the  attachment  must  be 
considered  as  made  on  the  day  when 
the  amended  copy  of  the  return  was 
left  with  the  clerk.  Cogswell  v.  Ma- 
son, 9  N.  H.  48. 

[b]  Bltfhts  of  hona  flde  pnnliaaer 
not  affected, — V^ere  the  return  of 
the  execution  of  an  order  of  attach- 
ment was  Insufllclent  to  show  that 
the  attachment  became  a  lien  on  cer- 
tain land,  the  amendment  of  the  re- 
turn so  as  to  show  that  it  was  lev- 
ied on  the  land  in  question  could  not 
relate  back  to  the  time  of  the  levy, 
so  as  to  affect  the  rights  of  one  who 
purchased  without  notice  of  the  at- 
tachment before  the  amendment  of 
the  return,  under  Ky.  St.  8  2358  subs 
2,  provldlns  that  title  of  purchaser 
without  notice  shall  not  be  atteeted 
unless  the  memorandum  of  attach- 
ment was  duly  filed  In  the  county 


turn." 

[4  504 J  2.  Notice  to  Adverse  Party.  Notiee  of 
a  proposed  amendment  of  the  return  must  be  g^vea 
to  the  parties  who  would  be  affected  thereby  where 
the  amendment  would  affect  the  jurisdiction,'*  or 
where  the  record  does  not  furnish  the  necessary  data 
for  the  amendment  and  an  extrinsie  showing  is  re- 
quired."* 

605]  3.  Effect  of  Amendment.  The  amended 
return  taJiea  the  place  of  the  imperfect  one,°^  and 
as  a  rule  the  amendment  relates  back  to  the  time  of 
the  original  retum.^^ 

[$  506]  H.  Recording  «2__i.ifece88ity.  The  stat- 
utes sometimes  require  the  recording  of  a  copy  of 
the  writ  ftnd  descriptive  part  of  the  return,  in  case 
of  the  attachment  of  realty  or  bulky  personalty,** 
and  such  a  provision  is  considered  imperative  so 
that  compliance  therewith  is  necessary  to  the  crea- 
tion and  preservation  of  the  attachment  lien,  at  least 
as  against  subsequent  purchasers.**  But  such  com- 
pliance is  necessary  only  to  the  ereati(m  of  the 

clerk's  office.  Hatcher  v.  Wagner,  120 
Ky.  608.  87  SW  778.  27  KyL  1016. 

[c]  Judgment  at  time  whan  no 
l«ral  levy  appeared. — An  amendment 
or  the  entry  of  a  levy  of  an  attach- 
ment upon  personal  property  will  not 
relate  back  and  make  valid  a  Judg- 
ment rendered  on  the  attachment,  en- 
tered at  a  time  when  no  legal  levy 
appeared  to  have  been  made.  Al- 
brlght-PiTor  Co.  T.  Pacific  fielUnc 
ro..  126  6a.  498,  65  SB  261.  116  Am 
SR  108. 

ea.  Bedtai  in  return  as  to  XsKrtv 
oopj  for  record  see  supra  I  487. 

63.  See  the  statutes, 
[a]    KUl   Annot.   ^  Or.   g  3418, 

providing  that  the  recorder  of  con- 
veyances of  M  county  shall  have 
control  of  the  boohs  and  files,  and 
records  of  contracts,  powers  of  at- 
torney, deeds,  mortgages,  and  of  me- 
chanics', laborers^,  materialmen's,  and 
other  Hens,  does  not  require  the  filing 
with  such  recorder  of  a  certificate  oc 
attachment,  "other  Hens"  being  lim- 
ited to  those  of  the  same  class  as 
are  enumerated  In  the  precedinjr 
clause.  Dickson  v.  Back,  82  Or.  217. 
51  P  727. 

[bl  Duty  of  ofloer, — 7t  Is  some- 
times not  only  the  duty  of  the  officer 
to  leave  a  copy  of  the  writ  and  re- 
turn at  the  clerk's  office,  but  It  Is 
pleo  his  duty  to  have  It  entered  In 
the  books.  Blodgett  v.  Hulscamp,  64 
Iowa  548,  21  NW  25. 

Sc]  leaving  with  attorney. — Where 
Ion  has  to  be  taken  by  an  attor- 
ney on  the  return  of  a  writ  of  at- 
tachment, it  Is  permissible  for  the 
sheriff,  after  Indorsing  the  return  of 
a  writ  not  personally  served,  to  leave 
the  writ  and  return  with  the  attor- 
ney. Instead  of  filing  It  with  the 
clerk.  Watson  v,  Toms,  42  Mich.  561, 
4  NW  304. 

64.  Iowa. — Benjamin  v.  Davis.  73 
Iowa  715,  36  NW  717;  Collier  v. 
French.  64  Towa  577,  2t  NW  90;  Blod- 
gett V,  Hulscamp,  64  Iowa  548,  21 
NW  25;  Bailey  v.  McGregor,  46  Iowa 
667;  Parraers*  Nat.  Bank  v.  Fletcher, 
44  Iowa  252;  Eldred  v.  Drake,  48 
Iowa  569;  Tama  City  First  Nat.  Bank 
V.  Hayzlett,  40  Iowa  659. 

Me. — ^Bessey  v.  Vose,  78  Me.  217; 
Carleton  t.  Ryerson,  69  Me.  433. 

Mass. — Cheshire  t.  Brlggs,  2  Meto. 
486. 

Mich. — Davis  Sewing  Mach.  Co.  v. 
Whitney.  61  Mich.  518.  28  NW  674. 

Mo. — Stanton  v,  Boschert,  104  Mo. 
893,  16  SW  393. 

N.  H.— Bryant  v.  Osgood,  52  N.  H. 
182;  Kittredpe  v.  Bellows.  7  N.  H. 
399:  Pemigewasset  Bank  v.  Bumham, 
6  N.  H.  275. 

_Vt. — Burchard  v.  E^lr  ' Haven,  48 
Vt.  827. 

Bee  Macfie  v.  Pearson,  8  Ont.  746. 
"The  new  provision  requiring  an 
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lien,"  and  an  attachment  is  not  invalidated  as 
against  defendant  by  failure  to  return  a  copy  of  the 
writ  with  the  levy  indorsed  thereon  to  the  county 
clerk  for  registration  as  required  by  the  statute.*' 
It  has  also  been  held  that  the  officer  is  not  bound 
to  file  the  writ  or  a  copy  thereof  with  the  clerk."' 
[$  507]  2.  Time  of  Recording.  Under  a  statute 
requiring  the  transcript  of  the  return  to  be  re- 
corded within  three  days  after  levy  of  the  attach- 
ment, it  has  been  held  that,  in  eompnting  the  time, 


abBtract  of  the  levy  to  b«  filed  with 
the  recorder  Is  different  In  Its  pur- 
pose. Writs  of  attachment  are  Issued 
by  the  clerk,  returnable  to  the  next 
term  of  court,  and  levies  may  be 
made  by  the  officer  to  whom  they  are 
addressed  at  any  time  before  the  re- 
turn term.  Before  this  amendment  it 
was,  therefore,  necessary  for  pur- 
chasers and  other  attaching  creditors 
to  Inquire  of  all  offlcers  who  might 
have  prior  attachment  writs  In  their 
hands.  The  amendment  was  designed 
to  remedy  this  evil.  The  statute,  it 
Is  true,  does  not  in  terms  declare 
that  the  lien  of  the  attachment  shall 
date  from  the  time  the  abstract  la 
filed  with  the  recorder  of  deeds,  as  Is 
the  case  of  some  of  the  states  {Davis 
Sewlng-Mach.  Co.  v,  Whitney,  61 
Mich.  SIS,  2R  NW  674):  but  unless 
that  Is  Its  effect  It  must  fall  in  ac- 
complishing the  purpose  for  which 
the  amendment  was  designed.  The 
filing  of  the  abstract  Is  an  act  to  be 
done  at  the  time  of  Indorsing  the 
levy  upon  the  writ,  and  Is  an  act 
entering  Into  and  constituting  a  part 
of  a  levy  of  an  attachment  upon 
lands,  and  la  a  condition  precedent  to 
a  valid  attachment  Hen,  An  attach- 
ment Hen  Is  a  creature  of  the  statute, 
and  there  can  be  no  such  Hen  until 
there  has  been  a  fair  compliance  with 
the  conditions  prescribed  for  acquir- 
ing the  same,  and  the  filing  of  an 
abstract  with  the  recorder  Is  one  of 
those  conditions.  There  is  almost  al- 
ways a  race  of  diligence  between  at- 
taching creditors,  and  we  can  see  but 
one  rule  to  determine  the  question  of 
priority  under  the  present  statute, 
and  that  is  this,  that  the  lien  dates 
from  the  time  the  abstract  of  the 
levy  Is  filed  with  the  recorder,  and 
the  creditor  prior  In  point  of  time  In 
this  resoect  has  the  prior  Hen."  Stan- 
ton v.  Boschert,  104  Mo.  S93,  S99.  1< 
8W  393. 

[a]  By  whom  the  coplM  moat  be 
trsBsmlttea. — In  the  absence  of  stat- 
utory provision  the  copy  may  be  sent 
by  a  servant  of  the  offlcer  In  all  cases 
where  the  precise  hour  of  the  day 
when  they  are  left  is  not  material. 
Pemlgewasset  Bank  v,  Bumham,  6 
N.  H.  275. 

65.  Evans  v,  AMridge,  13S  N.  C 
878.  45  SB  772. 

[a]  TUlar  oalonlated.  only  to  v»- 
Mrr*  attaolua«nt. — ^Where  an  omcer 
has  made  an  attachment  of  personal 
property  on  a  writ,  the  filing  in  the 
office  of  the  clerk  of  the  town  In 
which  the  attachment  was  made,  of 
an  attested  copy  of  as  much  of  his 
return  as  relates  to  the  attachment, 
etc.,  as  provided  by  Rev.  St.  c  88  f  27, 
Is  an  act  Independent  of  the  attach- 
ment, and  Is  calculated  to  operate 
only  as  one  of  the  modes  of  preserv- 
ing an  attachment  already  made. 
Kelley  v.  Tarbox,  102  Me.  119.  «8  A  *. 

66.  Woldert  T.  Nedderhut  Packlnir 
Provision  Co..  IS  Tex.  Civ.  A.  602,  «6 
SW  378. 

67.  Ooodnow  v.  Wlllard,  6  Mete. 
fMass.)   fil7:   Cheshire  t.  Brlgga,  2 

Mete.  (Mass.)  486. 

"The  revised  statutes  do  not  In 
terms  impose  upon  the  officer  attach- 
ing real  estate  the  personal  duty  of 
perpetuating  the  Hen,  by  depositing  In 
the  clerk's  office  where  the  land  Is 
situate  the  writ,  or  a  copy  thereof, 
for  this  purpose.  It  Is  a  part  of  his 
official  duty  that  he  should  duly  cer- 
tify the  attachment  upon  the  writ. 


and  that  the  writ  itself  should,  on  or 
before  the  return  day  of  the  same,  be 
duly  returned  Into  the  office  of  the 
clerk  of  the  court  to  which  the  same 
Is  returnable;  but  the  further  act  of 
filing  the  writ  or  a  copy  thereof  with 
the  clerk,  for  the  purpose  of  procur- 
ing a  proper  entry  in  the  t>ook  of 
registry  of  attachments  of  real  es- 
tate, is  an  Independent  and  entirely 
distinct  service.  By  the  provisions 
of  the  Bev.  Sts.  c.  90,  the  writ  or 
copy  Is  required  to  be  left  In  the  of- 
fice of  the  clerk  of  the  court  for  the 
county  In  which  the  lands  He,  which 
may  be  other  and  different  from  the 
county  where  the  writ  is  made  re- 
turnable. No  fees  are  directed  hy  the 
statute  to  be  allowed  to  the  officer 
for  performance  of  such  duty.  It  Is 
obviously  a  service  which  may  be 
performed  by  the  plaintiff,  or  any  au- 
thorized agent  of  his;  all  that  is 
requisite,  on  the  part  of  the  officer, 
being  the  making  of  a  proper  certifi- 
cate of  the  attachment,  upon  the 
writ;  and  this  being  done,  all  the 
further  services  requisite  to  secur- 
ing the  attachment  may  as  easily  be 
performed  by  the  plaintiff,  as  by  the 
officer."  Cheshire  v.  Brlgga,  2  Mete 
(Masa.)  486,  488. 

68.  Hannum  v.  TourtellotL  10  Al- 
len (Blaas.)  494. 

M.  Bemis  v.  Leonard.  118  Bfasa. 
502.  19  AmR  470, 

TO.  Benjam  In  v.  Davis,  78  Iowa 
716.  88  NW  717. 

[al  What  oonstftvtea  aa  '*VBl]ioor- 
porated  plaoe." — A  plantation  which 
Is  organized  and  has  a  clerk's  office 
and  other  plantation  officers  Is  not 
an  "unincorporated  place"  within  the 
meaning  of  the  statute  providing  that 
the  recording  should  take  place  with- 
in the  town  or  corporate  place  in 
which  the  attachment  was  made,  but 
that  If  It  was  made  in  an  unincor- 
porated place,  then  the  recording 
should  be  In  the  town  adjoining.  Park- 
er V.  Williams,  77  Me.  418.  1  A  138. 

[b]  After  aboUtloa  of  the  ofBoe  of 
oovncy  olWk  of  M.  county,  and  the 
creation.  In  lieu  thereof,  of  the  of- 
fice of  clerk  of  the  circuit  court,  clerk 
of  the  county  court,  and  recorder  of 
conveyances,  the  certificate  of  attach- 
ment which  Hill  Annot.  L.  I  151  re- 
quires to  be  filed,  as  notice,  with  the 
county  clerk,  should  be  filed  with  the 
clerk  of  the  court  out  of  which  the 
writ  Issued.  Dickson  v.  Back,  32  Or. 
217.  51  P  727. 

[c1    rmsg'  with  olsrk  of  de  faoto 

Slaatatloii'-^he  requirement  of  Rev. 
t.  c  81  S  26,  that  an  officer  who 
cannot  Immediately  remove  bulky 
personal  property  attached  by  him 
may  keep  his  attachment  good  by  fil- 
ing a  copy  of  his  return  on  the  writ 
in  the  office  of  the  town  or  Incor- 
porated place  where  the  property  is 
attached.  Is  complied  with  by  filing 
auch  copy  in  the  office  of  the  clerk  of 
an  acting  de  facto  plantation  In  which 
the  property  Is  situated,  and  the  of- 
ficer Is  neither  required  nor  allowed 
to  enter  upon  an  investigation  to  as- 
certain whether  or  not  some  technical 
irregularity  may  be  found  In  the  pro- 
ceedings taken  for  organizing  such 

f lantatlon,  affecting  its  corporate  ex- 
9tence.    Cookson  v.  Parker,  93  Me. 
488,  45  A  506. 

71.  Benjamin  v.  Davis,  73  Iowa 
715.  36  NW  717. 

Fa]  XUttstration. — Under  Rev.  St. 
o  81  {  26,  providing  that  an  attacb- 


Sundays  and  fractions  of  a  day     and  the  day  of 
the  attachment "  are  to  be  excluded. 

508]  3.  FUce  of  Recording.  The  return  mut 
be  filed  and  recorded  at  the  place  prescribed  by  the 
statute,'*'  and  a  recording  at  a  place  other  than 
that  specified  is  a  nullity.^' 

[$  509]  4.  Sufficiency  of  Copy  or  Bocord.  The 
copy  placed  upon  the  record  should  designate  the 
parties/'  and  contain  a  description  of  the  propoty, 
Bttffleient  to  identify  it/*  and  show  the  ownenlup 

ment  of  personalty  made  in  an  un- 
incorporated place  might  be  recorded 
in  the  office  of  the  clerk  of  the  oldest 
adjoining  town  in  the  county,  an  at- 
tachment made  in  township  36  wu 
not  preserved  by  recording  It  in  tlu 
clerk's  office  in  W,  which,  althoiifh 
the  nearest  town  to  township  86,  no- 
where adjoined  It  Grajit  t.  Albea 
89  Me.  299,  36  A  397. 

TO.  Poor  V.  Chapln,  97  He.  I9S, 
54  A  763;  McDowell  v.  Parry.  46  Or. 
99.  76  P  1081. 

[a]  m  eaptloa  or  oOMrwiaa*— 
"When  a  certificate  of  attachment 
attempts  to  state  the  title  of  the 
cause  and  the  names  of  the  parties 
in  a  caption,  It  must  state  them  cor- 
rectlv,  and  an  error  therein  Is  not 
cured  by  a  subsequent  recital  In  the 
body  of  the  certificate:  McDowell  v. 
Parry,  4S  Or,  99.  76  P  1081.  But 
where  no  caption  Is  used.  It  Is  enoari 
If  the  essential  facts  required  to  be 
stated  appear  in  the  body  of  the  cer- 
tificate." Haines  v.  Connell.  48  Or. 
469.  474,  87  P  266,  88  P  872.  120  Am 
SR  836. 

Jb]    xrsa  of  lBttla]a.^Wtaera  the 

officer's  return  of  an  attacibment  of 
real  estate  filed  In  the  rsKlatry 
deeds  gave  the  name  of  defendant 
correctly,  but  gave  only  the  InlUale 
of  plalntifTa  name.  It  was  a  sufficient 
compliance  with  the  statute  requirinE 
such  return  to  contain  the  names  of 
the  parties.  Poor  V.  Chapln.  t1  He. 
295,  54  A  753. 

[c]  Where  the  ofBoer  munea  M 
one  defendaiit  In  his  copy  to  the 
clerk,  it  is  sufficient  to  hold  the  real 
estate  of  the  one  named,  but  not  of 
the  other.  liincoln  v.  Strickland,  61 
Me.  821. 

[d]  DealCBatlom  of  oavMtty  la 
wUoh  party  anea^It  is  not  neces- 
sary that  the  certificate  of  the  at- 
taching officer's  return  to  the  regis- 
ter of  deeds,  under  Rev,  St.  c  88  1  60. 
should  contain  a  statement  that  plain- 
tiff sues  as  administrator,  where  such 
is  the  case,  as  the  statute  only  re- 
quires "the  names"  of  the  parties  to 
be  stated.  Weston  Co.  v.  Colby.  10" 
Me.  104,  77  A  «S7. 

73.  Bryant  v.  Osgood.  52  M.  B. 
182;  Klein  v.  Turner,  66  Or.  3C>,  1S3 
P  625;  Pond  v.  Baker,  6S  Vt.  4»; 
Pullam  V.  Stearna.  30  Vt.  44S. 

[a]  Svffloleiicr  of  xeoovd  mm  t» 
peraoaaltr.— A  record  of  the  retvm  of 
an  attacnment  of  bulky  personal 
property  simply  designating  it  as  all 
of  the  property  of  Its  kind  In  the 
town  la  sufficient  to  conatltuta  a  con- 
structive notice  of  the  attachmenL 
Adams  v.  Lane,  88  Tt  640;  Paul  v. 
Burton,  88  Vt.  148. 

[hi  Besorlptloa  Mid  too  tedaOails. 
— ^Where  it  Is  provided  that  In  tbr 
case  of  ponderous  articles  the  officer 
attaching  such  articles  may  'leave  an 
attested  copy  of  the  writ,  and  of  hlx 
return  of  auch  attachment  ttaereoB' 
at  the  office  of  the  town  clerk,  the 
return  left  with  the  town  clerk  should 
be  so  certain  In  its  description  of  ttte 
property  and  its  situation  as  to  give 
to  subsequent  attaching  creditors  or 
purchasers  substantially  the  same  no- 
tice that  they  would  derive  from 
knowledge  of  the  actual  retention  ot 
possession  of  the  property  by  the  of- 
ficer. Accordingly  a  return  upon  a 
writ,  "T  attached  all  the  wood.  hay. 
bark  and  lumber,  lands  and  tene- 
ments, in  the  town  of  Warren,  in 
which  the  within  named  defendant 
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thereof.'*  Where  the  property  attaehed  is  per- 
wnalty,  the  record  need  not  expressly  state  that  it 
is  too  bulky  to  be  removed/'  at  least  where  the 
description  clearly  shows  that  sueh  is  the  case.'* 
Where  the  copy  varies  from  the  original  in  an  onim- 
port&nt  detaO,  the  defect  is  not  fatal  but  where 
it  Daaterially  varies  from  the  original,'*  or  where 
the  eopy  is  such  that  the  original,  if  like  it,  would 
be  altc^ether  void,''  it  will  not  constitute  notice. 
Where  the  statute  requires  the  officer  to  file  a  state- 
ment of  the  sum  sued  for,  a  mere  statement  of  the 
ad  damnum  of  the  writ  is  insufflcient,^"  although 
if  the  amount  claimed  exceeds  the  ad  damnum,  such 
a  statement  would,  it  seems,  be  sufficient.*^  Wliere 
the  statute  requires  a  statement  of  the  "value  of 
defendant's  property,"  filing  a  statement  of  the 
"sum  sued  for  is  insufficient."  The  copy  filed 
must  be  duly  attested  where  so  required  by  statute. 

[9  510]  5.  Effect  of  FHing  or  Record.  The  pur- 
pose of  the  recording  is  to  give  the  public  notice 
of  the  attachment,**  and,  where  it  is  the  duty  of  the 
clerk  to  make  the  proper  entry,  it  is  held  that  the 
eoastmctive  notice  is  complete  when  the  copy  ia 
entered  in  the  proper  book,*"  although  the  entry  is 
not  indexed,**   Where  the  statute  merely  requires 

tuia  any  right,  title.  Interest,  or  es- 
Ute,  and  on  the  same  day  I  left  at 
th«  oOlce  of  the  town  clerk,"  etc., 
«u  held  too  Indeflnlte  to  constitute 
an  attachment  as  against  a  subae- 
fpient  parchaser.  Bryant  v.  Osgood, 
it  H.  ft.  182.  18«.  _ 

Tfc  Albright  Pryor  Co.  v,  Paclflo 
Selling  Co..  12«  Oa.  4»S,  66  SB  ZSl. 
lis  AmSR  108;  Shaw  V.  O'Brlon.  tt 
Mt  601.   

[a]  MsnoBiMr  of  oWMV^Where 
real  estate  was  described  as  belong- 
ing to  "Augnstu."  the  word  "AuguB- 
tu^  being  so  written  as  to  make  It 
difficult  to  tell  whether  It  was  "Au- 
^sta"  or  "Augustu,"  It  was  held  In- 
■uSIcient  to  create  a  valid  Hen  on  the 
real  esta.te  of  "Augustus"  M,  the  reg- 
iBter  being  also  misled  thereby.  Shaw 
T.  O'Brlon,  €9  Me.  501.  To  same  ef- 
fect Dutton  V.  Simmons,  <5  Me.  68S, 
!0  AmR  729. 

[b]  WlisT*  an  attaotanwiit  im  Im- 
■ud  Mr*l»t  two  defeBdaats  and  Is 
levied  upon  property,  and  the  entry 
of  levy  simply  describes  the  prop- 
erty as  the  property  of  defendant, 
BDch  an  entry  Is  InaufUctent  as  a  ba- 
sis for  a  Judgment  on  the  attachment 
against  either  of  the  defendants.  Al- 
brlrht-PiTor  Co.  v.  Pacific  Selling 
Co.,  12S  6a.  498,  601,  65  S  261.  115 
AmSR  108  (where  it  Is  said:  "It  is 
essential  to  the  validity  of  the  levy 
of  an  attachment  Issued  against  a 
non-resident  that  the  entry  of  levy 
should  show  that  the  properly  was 
levied  on  as  the  property  of  defend- 
ant In  attachment;  ana  this  Is  so 
whether  the  property  be  realty  or 
personalty.  Drake  on  Attachments 
(7th  ed.).  I  449.  In  the  absence  of 
nieh  a  return  the  court  has  no  Juris- 
diction to  render  a  judgment  In  the 
rase.  Tuells  v.  Torras.  Ill  Oa.  691, 
39  SB  456.  When  an  execution 
against  several  defendants  Is  levied. 
It  Is  essential  to  the  validity  of  the 
levv  that  the  entry  should  disclose  to 
which  of  the  defendants  the  property 
selied  belonged.  A  mere  general  levy 
upon  the  property  without  describing 
it  as  the  property  of  the  defendant  Is 
In^-alld,  and  a  sale  thereunder  will  not 
divest  the  title  of  the  real  owner  of 
the  land.  Cooper  v.  Tearwood,  119 
Ga.  44.  46  SE  71«.  It  necessarily  fol- 
lows from  what  was  laid  down  In  the 
decision  cited,  that  when  an  attach- 
ment against  two  defendants  Is  lev- 
led,  ana  the  entry  of  levy  simply 
shows  that  certain  property  was 
selted  as  the  "property  of  the  de- 
fendant,' not  disclosing  which  de- 
fendant was  referred  to,  the  levy 


the  officer  to  leave  a  copy  with  the  elvxkf  it  would 
seem  that  etmstructive  notice  is  complete  when  the 
eopy  18  so  left,  although  the  clerk  neglects  to  re- 
cord it,  or  makes  an  insufficient  record  thereof."' 
As  bearing  on  possessioa  or  right  to  possession. 
Where  an  officer  has  attaehed  personal  property  on 
a  writ,  and  has  filed  an  attested  copy  of  bis  return 
with  the  town  clerk  under  the  statute,  he  does  not 
deprive  himself  of  the  right  to  gain  actual  posses- 
sion of  the  property  attached  and  to  remove  it 
when  necessary  for  its  preservation,^^  and  as  sueh 
filing  is  merely  one  mode  of  preserving  an  attach- 
ment already  made,  it  does  not  follow  therefrom 
that  the  officer  has  not  taken  possession  of  the 
property."' 

Oopy  of  attachment  on  file  as  erideDce.    In  a 

collateral  proceeding  a  party  cannot  prove  the  ex- 
istence of  his  attachment  lien  by  means  of  a  copy 
of  the  attachment  on  file  in  the  office  of  the  regis- 
ter of  deeds,  but  must  offer  the  original  attachment 
in  evidence,'* 

[$  511]  L  Operation  and  Effect  of  Betnm— 1. 
As  Evidenco  Generally.  The  return  to  a  writ  of 
attachment  is  competent  evidence  to  prove  the  fact 
and  manner  of  the  levy*^  and  the  nature  of  the 


fails  to  disclose  a  valid  seizure  of 
the  property  of  either  defendant,  and 
Is  Insufficient  as  the  basis  of  a  Judg- 
ment on  the  attachment.  There  be- 
ing, at  the  time  that  the  Judgment 
on  the  attachment  In  the  present  case 
was  rendered,  no  entry  of  levy  other 
than  the  one  above  described,  the 
Judgment  was  void.  It  not  appearing 
from  the  entry  of  levy  that  any  prop- 
erty of  the  defendant  against  whom 
the  Judgment  on  the  attachment  was 
rendered  had  been  seised,  and  the 
court  was  therefore  without  Jurisdic- 
tion"). 

78.  Brogan  T,  HcBachem,  103  He. 
198,  68  A  822. 

Te.  Davis  V.  Leary,  177  Mass.  626, 
59  NE  191  (holding  that,  where  the 
record  shows  an  attachment  of  fifty 
tons  of  hay,  It  need  not  state  that 
the  hay  was  too  bulky  to  be  removed, 
as  the  court  can  properly  take  notice 
of  such  fact). 

77.  LewlBton  Steam-MlU  Co.  v. 
FosB,  81  Me.  698.  18  A  288  (mistake 
In  name  of  defendants);  Huntington 
V.  Coblelgh,  6  Vt.  49. 

78.  Collier  v.  French,  64  Iowa  677, 
21  NW  90;  Bessey  v.  Vose,  73  Me. 
317.  See  also  Williams  v.  Cheese- 
brouKh,  4  Conn.  366;  Cox  v.  Johns,  12 
Vt.  66. 

[a]  The  reoord  has  1>««a  held  In- 
snffldsnt  to  constitute  notice  (1) 
where  the  original  return  showed  the 
land  to  be  In  township  68,  and  the 
eopy  laid  upon  the  record  showed  It 
to  be  In  township  67  (Collier  v, 
French.  64  Iowa  677.  21  NW  90),  and 
(2)  where  the  officer'a  return  was 
dated  October  6.  and  the  copy  re- 
turned to  the  register  bora  diate  of 
October  18  (Bessey  v.  Vose,  73  Me. 
217). 

7».   Herring  v.  Harmon  [elt  Hunt- 
ington V.  Cobrelgh.  6  Vt.  49,  gSI. 
^^80,     Kash    V.    Whitney,    39  Me. 

n.  Lincoln  v.  Strfckland.  61  Me. 
321. 

[a]    The  reasoa  for  this  timw  is 

that  no  more  than  that  sum  could  be 
recovered  In  any  event.  Lincoln  v. 
Strickland,  51  He.  321. 

82.  Parrln  v.  Bowse,  62  Me.  409. 

83.  Farrln  v.  Bowse,  62  Me.  409. 

84.  Lincoln  v.  Strickland,  61  He. 
821;  Arper  v.  Base.  9  Minn.  108. 
Compare  French  v.  De  Bow,  88  Mich. 
708  (where,  the  statute  not  expressly 
stating  that  the  recording  should  con- 
stitute constructive  notice.  It  was  held 
that  It  could  not  be  so  construed). 

85.  Blodgett  v.  Hnlsoamp.  64  Iowa 
548,  21  NW  26. 


86.  Biodcett  V.  Hulseamp,  64  Iowa 
64^.  21  NW  25. 

87.  Rykea  v.  Keating,  118  Mass. 
61?:  Braley  v.  French,  28  Vt.  646. 

[a]  The  reason  for  this  tIsw  Is 
that  the  clerk  Is  not  an  agent  of 
plaintiff  In  the  attachment,  and  there- 
fore. If  plalntlfTs  agent,  the  officer, 
fully  performs  his  duty  as  laid  down 
by  the  statute,  plaintiff  ought  not 
to  Buffer  for  any  neglect  of  the  clerk. 
See  Sykes  v.  Keiting,  118  Mass.  617; 
Braley  v.  French,  28  Vt.  646. 

[b1  lUstake  of  clerk.— The  valid- 
ity of  the  attachment  depends  on  the 
dnlngs  of  the  altaohlng'  ofllcer,  and 
the  mistake  of  the  town  clerk  In  re- 
cording a  return  does  not  Invalidate 
the  attachment.  Lewlston  Steam 
Mill  Co.  V.  Fobs.  81  Me.  598.  18  A 
288.  And  see  Lee  v.  Smyser,  96  Ky. 
369,  29  SW  27,  16  KyL  497;  O'Hare 
V.  Downing,  180  Mass,  18;  McLaugh- 
lin V,  Phllltps,  10  Pa.  Co.  382. 

88.  Kelley  v.  Tarbox,  102  Me.  119. 
66  A  9. 

89.  Keller  V.  Tarbox.  102  Me,  119, 

66  A  9. 

90.  Stanhllber  v.  Graves,  97  Wis. 
515.  78  NW  48. 

91.  Conn. — ^ones  v.  Qilbert,  13 
Conn.  607. 

Ind. — Foster  v.  Dryfus,  16  Ind.  168. 

Kan.-~Dolan  v.  Wllkerson,  67  Kan. 
768,  48  P  23. 

La. — State  v.  Rugero,  117  La.  1040. 
42  S  496. 

Me. — Kelley  v,  Tarbox.  102  Me.  119. 
66  A  9;  Darling  v.  Dodge,  36  Me.  870. 

Mass.— Wilder  v.  Holden.  24  Pick. 
8  (holding  this  to  be  true  even 
though  the  writ  may  never  have  been 
returned  to  the  court). 

R.  I. — Sheldon  v.  Comstock,  3  R,  I. 
84. 

Vt.— Stanton  T.  Hodges.  6  Vt.  64. 

[a]  Bffeet   of   memiwaBdam  of 

Slor  laeffeotnal  Isvt^— A  writ  of  at- 
chment,  with  a  proper  return.  Is 
not  rendered  Incompetent  as  evidence. 
In  an  action  Involving  the  validity  of 
the  attachment,  by  the  Indorsement 
thereon  of  a  memorandum  of  a  prior 
InefTectual  levy,  such  indorsement  not 
being  necessary.  Dolan  v.  Wltkeraon, 
57  Kan.  758,  48  P  23. 

[b]  11;  Is  also  oompstent  to  prove 
by  parol  vridenoc  that  the  property 
attached  Is  Identical  with  that  in  dis- 
pute. Darling  v.  Dodge,  36  Me.  370. 
Alder  of  defects  In  return  by  extrin- 
sic evidence  see  supra  j  497. 

[c]  As  against  the  principal  and 
sureties  on  a  forthoomSiia-  bond  exe- 
cuted for  the  return  of  the  goods 
seised,  the  return  of  the  sherUC  on  an 
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property  taken  thereunder,'^  and  is  at  least  prima 
facie  evidence  of  the  facts  recited  therein.*' 

'Vnten  levy  made  sabject  to  other  levieB.  The  re- 
turn of  an  offieeTf  that  he  made  the  attachment  snb- 
ject  to  other  attachments,  is  evidence  of  the  order 
in  which  the  writs  were  served,"*  but  is  by  no  means 

attachment  Is  evidence  of  his  official 
action.     Dodd  v.   Butler,   7   Mo.  A. 

583. 

[  d  ]  On  quAstloM  not  ooiiit*ct*d 
with  \VWTf — A  eherltl's  return  of  proc- 
ess fs  evidence  only  to  show  how  the 
process  has  been  executed,  and  where 
there  whs  no  qiifstion  before  the  jury 
In  connection  with  the  execution  for 
an  attachment,  the  sherifTs  return 
thereof  was  no  more  evidence  than  a 

Erivate  letter  of  the  sherifTs  mlsht 
ave  been.    State  v.  Rugero,  117  La. 
1040,  42  S  495. 

83.  Polley  V.  Lenox  Iron  Works,  A 
Allen  (Mass.)  339;  Poc.ihontas  Whoie- 
8al«  Grocery  Co.  v,  Gillespie,  ftS  W. 
Va.  678,  60  SE  597. 

[a]  Zllnstratlon. — The  return  of 
the'  ofBcep  was  proper  evidence  to 
show  that  th«  property  attached  by 
Mm  wu..  of  /Bucb,jt  nature  that  it 
could  Mit^UUy  ^  ''  removed,  and 
mlirht  tfasmfarft  b*  attached  by  do- 
positlnfc  a  copy  of  the  writ  and  re- 
turn with  the  olerh.  Polley  v.  Lenox 
Iron  WorlcB.  4  Allen  (Mass.)  329. 

•3>  Iowa. — ^Kingsbury  v,  Buchan- 
an, 11  Iowa  S87. 

Me.— Kelley  v.  Tarbox,  102  Me.  119. 
66  A  9:  Waterhouse  V.  Smith.  22  Me. 
337;  Nichols  v.  Patten.  18  He.  231, 
85  AmD  713. 

Mass. — Merrill  t.  Sawyer,  8  Pick. 
S97  [expl  Bruce  v.  Holden.  21  Pick. 
1871. 

N.  H.— Angler  v.  Ash,   26   N.  H. 

99 

N.  Y.— Buffalo  Third  Nat.  Bank  v. 
Elliott,  42  Hun  121  laff  114  N.  T.  622 
mem.  21  NE  419  mem]  (ownership 
of  property). 

Okl.— Lewis  V.  Rasp,  14  Okl.  69.  76 
P  142. 

W,  Va. — Pocahontas  Wholesale 
Grocery  Co.  v.  GlUeBpie.  63  W.  Va. 
678,  60  SE  697. 

[a]  ZUntrtratlons. — (1)  The  return 
of  a  deputy  eherirf  setting  forth  the 
receipt  of  a  notice  to  remove  attached 
property  and  the  keeper  thereof  with- 
out delay,  and  reciting.  "And  on  De- 
cember 16th  In  accordance  with  said 
notice,  I  removed  said  property  to  a 
place  of  safekeeping,  and  hold  the 
same  to  respond  to  the  Judgment  of 
this  suit,"  is  prima  facie  evidence  of 
the  fact  of  removal.  Riley  v.  Tol- 
man.  181  Mass.  S3S.  «S  NE  892.  (2) 
Where  an  attachment  was  admitted, 
but  It  appeared  that  the  property  was 
not  removed,  and  the  return  of  an 
officer  levying  the  same  showed  that 
on  March  1.  1889,  the  property  had 
been  seized  under  the  writ,  an  inven- 
tory and  appraisal  made,  and  copies 
served  on  the  party  claiming  It, 
which  was  not  denied,  and  the  offi- 
cer testified  that,  on  receiving  execu- 
tion in  the  action  on  October  21.  1889, 
he  Immediately  levied  on  the  prop- 
erty, and  that  "the  property  was  In 
my  possession  at  the  time,"  it  was 
held  that  a  finding  that  no  actual  at- 
tachment levy  had  been  made  before; 
November  6,  1889,  and  hence  that 
limitations  had  not  begun  to  run  be- 
fore that  time  as  against  the  officer 
making  the  levy,  was  against  the 
weight  of  the  evidence.  Hill  v. 
White,  48  App,  Div.  360.  61  NTS 
616  [aff  170  N.  Y.  666.  62  NB  1096 
mem]. 

[b]  Where  the  retnrn  of  an  officer 
Is  renlu  In  form,  and  the  property 
Is  held  by  him  under  such  writ,  the 
burden  is  on  the  debtor,  in  a  motion 
to  quash  for  Irregular  service,  to 
show  that  It  was  not  served  as  stated 
in  the  return.  Lewis  v.  Rasp^  14  Okl. 
«9,  78  P  142. 

94.   Thurston  T.  Hontington,  17  N. 
H.  438. 

H.   National   Wall -Paper   Co.  v. 


Fourth  Nat.  Bank.  (Tenn.  Ch.  A.)  61 
SW  1002  (holding  that  therefore  the 
return  of  an  officer  making  a  subse- 
quent levy  that  It  was  made  on  a 
stock  of  goods  subject  to  the  rights 
of  the  first  attachment  is  not  equiva- 
lent to  showing  that  the  first  attach- 
ment was  levied  on  the  entire  stock 
of  goods,  and  It  may  be  shown  that 
there  had  been  no  levy  made  on  any 
of  the  goods). 

96.  U.  S.— Stlnson  v.  Hawkins.  13 
Fed.  833,  4  McCrary  600. 

Ala. — (3overnor  v.  Bancroft,  16  Ala. 
606. 

Ark. — Stewart  v,  Houston,  25  Ark. 
811. 

Me. — Perry  v.  Grlefen,  99  Me,  420, 
59  A  601:  Remick  v,  Wentworth.  89 
Me.  392,  S6  A  622;  True  v.  Bmery.  67 
Me.  28;  Warren  v.  Kimball.  69  Me. 
264. 

Mass. — Smith  v.  Wens.  187  Mass. 
431,  73  NB  S&l. 

Mich.— Mlchels  v.  Stork.  62  Mich. 
260,  17  NW  833;  Green  v.  Klndy.  48 
Mich.  279,  6  NW  297. 

Minn. — State  v.  Penner,  27  Minn. 
269,  6  NW  790. 

Mo.— State  v.  Cowell.  126  Mo.  A. 
348.  102  BW  573;  Shanklln  v.  Francis. 
59  Mo.  A.  178. 

N.  H. — Morse  v.  Smith.  47  N.  H. 
474;  Clough  v.  Monroe.  34  N.  H.  381; 
Messer  v.  Bailey,  31  N.  H.  9;  Angler 
V.  Ash,  26  N.  H.  99;  Wendell  v.  Mu- 

f ridge,  19  N.  H.  109;  Brown  v.  Davis, 
N.  H.  78  [foil  Dickinson  v.  Lovell, 
35  N.  H.  9;  Bailey  v.  Kimball,  26  N. 
H.  351]. 

Tex. — Schneider  v.  Ferguson.  77 
Tex.  672.  14  SW  164;  Sanger  v.  Tram- 
mell.  66  Tex.  361.  1  SW  878:  Mat- 
thews v.  BoydstUB,  (Civ.  A.)  31  SW 
814. 

W.  Va. — Pocahontaa  Wholesale 
Grocery  Co.  v.  Gillespie,  U  W.  Va. 

678,  60  SE  697. 

"Between  the  parties  to  a  suit,  and 
those  claiming  as  privies,  and  others, 
whose  rights  and  liabilities  are  de> 
pendent  upon  the  suit,  as  ball  and 
tndorsera,  the  return  of  the  sheriff  of 
matters  material  to  be  returned,  is  so 
far  conclusive  evidence  that  it  cannot 
be  contradicted,  for  the  purpose  of  In- 
validating the  sheriff's  proceedings, 
or  defeating  Any  right  acquired  under 
them."  Angler  T.  Ash.  26  N.  H.  99, 
106. 

"The  return  of  a  sheriff  to  a  writ 
of  attachment  against  the  property  of 
a  debtor  defendant  Is  his  offlclal  "an- 
swer under  oath  respecting  the  duty 
enjoined  upon  falm  by  the  writ,  and 
is  Intended  to  Inform  the  court  of 
what  has  been  done  In  the  premises.' 
Browning  v.  Hanford.  7  Hill  (N.  Y.) 
120.  Upon  being  made  and  filed.  It 
becomes  a  part  of  the  record  In  the 
action,  and  partakes  of  its  nature,  in 
that  it  imports  absolute  verity  as  to 
every  statement  of  fact  contained  In 
It,  concerning  which  it  Is  his  duty 
therein  to  speak.  Hence,  so  long  as 
It  remains  a  part  of  the  record.  It 
cannot,  as  to  any  such  statement,  be 
controverted  or  questioned.  In  the  ac- 
tion wherein  It  Is  made,  by  any  of 
the  parties  thereto  or  their  privien. 
for  the  purpose  of  invalidating  the 
proceedings  of  the  officer,  or  affect- 
ing any  rights  dependent  thereon. 
Brown  v.  Davis,  9  N.  H.  76."  State 
V.  Penner.  27  Minn.  269.  274,  6  NW 
790. 

[a]    *'Vlie  object  of  the  ml*  was  to 

protect  the  proceedings  of  the  sher- 
iff; and  the  reason  of  it  was  the  ex- 
treme Inconvenience  that  must  result 
from  suffering  the  proceedings  of  the 
sheriff  to  be  Invalidated  by  calling  in 
question  the  truth  of  his  return.  If 
the  sheriff's  return  might  be  thus  in- 


conclusive as  to  the  validity  of  a  former  levy.** 
[$  512]  2.  Conclusiveness — a.  As  to  Parties  or 
FllTief.  As  a  general  rule  the  return,  of  tlie 
officer  to  a  writ  of  attachment  is  conclusive  as 
to  tiie  parties  to  the  proceeding*'  and  cumot 
be  contradicted  by  them in  any  collateral  man- 

valldated.  'much  mischief  to  parties 
would  result  from  it,  and  much  un- 
certainty In  Judicial  proceedings 
would  be  the  consequence.'  Gardner 
V.  Hosmer.  6  Mass.  825."  Lew  La  v. 
Blair,  1  N.  H.  68,  70. 

[bj  The  role  is  fouBdeA  on  yab- 
lle  ooavealettoe. — Lewis  v.  Blair.  1 
N,  H.  68. 

[c]  SlnstratiOB. — ^Where  a  writ  of 
attachment  described  defendant  a*  t 
nonresident,  and  the  sheriff  returned 
that  he  attached  certain  property  In 
the  county  as  that  of  defendant  and 
made  service  on  defendant  by  glvlns 
his  agent  a  summons,  and  defendant's 
counsel  appeared  specially  to  more 
that  the  action  be  dismissed  for  want 
of  jurisdiction,  it  was  held  that  the 
offlcer'8  return  must  be  taken  as  true, 
leaving  the  parties  to  tbelr  action 
against  the  sheriff  If  the  return  is 
untrue.  Perry  v.  Grlefen,  99  He.  420, 
69  A  601. 

fd]  Wbsm  a  aoBiIaal  attadiiest 
onlr  is  tnade  on  a  writ  of  attachment 
a  hearing  as  to  the  physical  fact  of 
attaching  a  chip  as  the  property  of 
defendant  would  be  an  idle  ceremony, 
as  the  attachment  Is  a  legal  llctlon. 
and  cannot  be  denied  when  stated  In 
the  return.  Swift  T.  Hawkena.  1« 
Me.  371,  G9  A  620. 

[e]  On  appeal  br  defeadant  In  »t- 
taohment  from  the  taxation  of  ooets 
against  him  on  the  ground  that  fe^s 
for  service  by  ntta(*hment  were  im- 
properly allowed  because  there  wis 
no  valid  attachment,  the  validity  of 
the  attachment  Is  to  be  determined 
by  the  statements  of  the  record,  and 
the  officer's  return  of  service  la  for 
this  purpose  to  he  taken  as  true,  de- 
fendant's remedy.  If  the  return  Is 
false,  being  by  an  action  against 
the  officer  for  a  false  retom. 
Smith  V.  Wens,  187  Maaa.  421,  71 
NB  651. 

[f]  In  an  attadunsmt  rait  feefor* 

a  Jvstioe  the  officer's  return  of  a  lerj 
on  defendant's  property  Is  indisput- 
able In  that  action,  and  srlvea  the 
court  Jurisdiction,  although  the  re- 
turn is  false  and  defendant  Is  a  non- 
resident. Shanktin  v.  Francis.  S9  Ho. 
A.  178. 

_rg]    SulMMiveKt  pmrchaasg.  —  An 

officer's  return  on  an  attachment  that 
he  has  levied  on  certain  goods  of  the 
debtors  Is  conclusive  evidence  of  the 
levy  against  one  who,  having  notice, 
subsequently  purchased  the  property 
of  the  debtor.  Morse  v.  Smith,  47  S. 
H.  474. 

[h]    In  the  ahseaoe  of  tfeavd  the 

officer's  return  is  conclusive  of  the 
fact  of  attachmenL  Idtthrop  t. 
Blake,  23  N.  H.  46. 

97.  Governor  v.  Bancroft.  16  Ala 
605;  Mlchels  V.  Stork.  52  Mich.  2M. 
17  NW  833;  Messer  v.  Bailey,  31  N. 
H.  9:  Angler  v.  Ash.  26  N.  H. 
See  also  Kingsbury  v.  Buchanan.  11 
Iowa  3S7,  398  (where  It  Is  said:  "We 
alHo  doubt  whether  the  return  of  an 
officer  can  be  contradicted  by  parol 
testimony.  If  false,  the  party  Injured 
Iherebv  has  the  right  to  proceed  upon 
the  official  bond"). 

"We  understand  It  to  he  a  settled 
principle,  that  the  return  of  a  sheriff 
to  process,  cannot  be  contradicted. 
This  principle  has  been  carried  so 
far,  that  it  has  been  held,  that  the 
defendant  could  not  be  permitted  to 
show,  that  a  writ  had  not  been  exe- 
cuted, but  WHS  remitted  to  hia  rights 
against  the  sheriff.  The  only  relax- 
ation of  the  rule  In  this  court,  baa 
been,  to  permit  the  defendant  acalnat 
whom  a  Judgment  had  been  obtained 
without  service  of  process,  or  notice 
that  the  action  was  pending,  to  apply 
to  a  court  of  chancery  for  relief,  pro- 
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vided  he  bad  a  defence  to  the  action, 
which  from  want  of  notice  he  was 
prevented  from  making.  [Crafts  v. 
Dexter,  8  Ala.  767,  42  AmD  666J  In 
Mead  V.  Figh.  4  Ala.  279,  37  AmD  742, 
it  was  held  that  a  fictUlouH  levy  was 
binding,  not  only  on  the  sherlfi,  but 
also  on  the  sureties  to  a  forthcoming 
bond;  and  that  as  against  the  plain- 
tiff In  execution,  they  were  estopped 
from  denying  that  such  a  levy  had 
been  made,  and  could  not  be  relieved 
Id  chancery.  The  sherlfi  may  be  per- 
mitted to  amend  bis  return,  accord- 
ing to  the  truth  of  the  case,  provided 
rights  acquired  under  It,  are  not 
thereby  prejudiced;  but  so  long  as 
the  return  Is  permitted  to  remain,  It 
must  b«  taken  to  be  true  for  all  pur- 
poses, both  as  It  respects  the  sheriff, 
and  parties  claiming  rights  under  It." 
Oarke  v.  Gary.  11  Ala.  »8,  101. 

[a]  ■rtka  reason  assigned  for  not 
admfttinK  an  averment  against  the 
return  of  the  sherilt,  is.  that  he  is  a 
awom  officer,  to  whom  the  law  givea 
credit.  19  Vin.  Abr.  19«,  801.  The 
rule  of  common  law  relative  to  the 
retarn  of  a  sheriff  on  meme  process, 
l8  the  same;  and  It  necessarily  must 
be,  as  It  falls  within  the  same  rea- 
son. Estabrook  v.  Uapgood,  10  Mass. 
S13:  Slayton  v.  Chester,  4  Mass.  478; 
Flud  V.  Penlngton,  Cro.  Ella.  872,  78 
Reprint  1098;  19  Vln.  Arb.  197,  199, 
201,  202."  Watson  v.  Watson,  6  Conn. 
384,  X37. 

[b]  An  extanalTe  xsrlsw  of  th« 
aiLlbontlss   appears    In    Mlchels  v. 
Stork.  62  Mich.  260,  263,  17  NW  833. 
in  this  case  the  action  was  In  trover 
for  the  conversion  of  property  which 
a  csonatable  returned  that  he  had  at- 
tached, and  the  trial  court  gave  an 
Instruction,  the  purport  of  which  was 
that  the  return  was  to  be  taken  as 
prima   facie   evidence   of   the  facts 
stated  In  it.  but  that  it  might  be  con- 
trolled by  parol  evidence,  and  that, 
if  the  Jury  were  convinced  by  such 
evidence  that  the  return  was  untrue, 
they  were  at  liberty  to  disregard  It 
On  appeal,  this  was  held  error,  and 
Cooley.  J.,  delivering  the  opinion  of 
the  court,  said:    "Had  the  suit  been 
brought  against  the  otncer  for  a  false 
raturn,  it  Is  conceded  that  the  plain- 
tiff woald  have  been  at  liberty  to 
■bow  the  &l8ity  of  the  return  by 
any  evidence  fairly  tending  to  show 
It.   Me  might  do  this  also  by  affidavit 
on  a  motion  In  the  same  suit  to  set 
&slde  the  return;  and  this  is  not  an 
uncommon  proceeding  when  the  truth 
of  the  return  is  disputed.    Bond  v. 
Wilson,   8   Kan.    228,   12   AmR  466; 
Chapman  v.  Gumming,  17  N.  J.  L.  11; 
Ca.rr  v.  Racine  Commercial  Bank,  16 
Wle.  60.    It  has  also  been  held  that 
the  officer's  return  may  be  contra- 
dicted In  equity  in  a  proceeding  in- 
stituted   to    set   aside    a  Judgment 
foxinded   upon    It,     Bridgeport  Sav. 
Bank  v.  Eldredge,  28  Conn.  556.  73 
AmD  688:  Owens  v.  Ranstead.  22  lU. 
161;    Newcomb   v.   Dewey,   27  Iowa 
»81;  Bell  V,  Williams,  1  Head  (Tenn.) 
2  2» :    Ridgeway    v.    State    Bank,  11 
Humphr.  (Tenn.)  523.    Bee  Fowler  v. 
I^oe,  10  Gill  ft  J.  (Md.)  368,  32  AmD 
172-  Leftwlck  V.  Hamilton,  9  Helsk. 
tTenn.)  310.    It  Is  also  held  that  the 
oncer's  return  Is  not  conclusive  as 
to  facts  stated  therein  which  he  must 
le»m  by  inquiry  of  others;  as,  for 
ex&mple,  that  the  person  upon  whom 
tba  process  was  served  was  the  in- 
ctimbent  of  a  certain  corporate  omce, 
■utfli  as  that  of  president  of  a  bank. 
St.  John  V.  Tombeckbee  Bank,  3  Stew. 
CAla.)   148;   Wilson   v.   Spring  HiU 
Otx&rti  Hln.  Co..  10  Cal,  446;  Rowe 
■w.  Table  Mountain  Water  Co.,  10  Cal. 
441.    See  Sanford  v.  Nichols,  14  Conn. 
334;  Chapman 'V.  Gumming,  17  N.  J. 
£>.  11.  And  compare  State  v.  O'Neill, 
4    BSo.  A  221.    And  a  person  not  a 
pa.rty  or  privy  to  the  proceeding  in 
wtelch  the  return  Sa  made  is  never 
condBded  by  it  from  showing  the  real 
fact.    Nail  V.  Granger,  8  Mich.  460, 
77     AmD   462.     And   where   suit  fs 
brought  Qpon  a  foreign  Judgment,  It 


seems  to  be  competent  to  disprove 
Jurisdiction  by  showing,  in  contradic- 
tion of  the  officer's  return,  that  no 
service  was  made  upon  the  party  de- 
fendant. Knowies  v.  Logansport  Gas- 
light, etc.,  Co„  19  Wall.  (U.  S.)  58, 
22  L.  ed.  70:  Thompson  v.  Whitman, 
18  Wall.  (tr.  S.)  457,  21  L.  ed.  897; 
Lowe  V  Liowe,  40  Iowa  220;  Gllman 
V.  Gllman,  126  Mass.  26,  30  AmR  646; 
McDermott  v.  Glary,  107  Mass.  501; 
Carleton  v.  Blckford,  13  Gray  (Mass.) 
691,  74  AmD  652;  Bowler  v.  Huston, 
30  Gratt.  (71  Va.)  266.  32  AmR  673. 
None  of  these  cases  are  analogous  to 
the  one  before  us;  but  it  must  be 
conceded  that  there  are  cases  which 
are  directly  In  point,  and  which  tend 
to  support  the  Instructions.  Hutch- 
ins  V.  Johnson,  12  Conn,  a7<,  80  AmD 
622:  Watson  v,  Watson,  6  Conn.  SX4; 
Butts  V.  Francis,  4  Conn.  424;  Elder 
V.  Cosart,  69  Ga.  199;  Dasher  v.  Dash- 
er, 47  Ga.  320;  Abell  v.  Blmon,  49  Md. 
318:  Joyner  v.  Miller,  BS  Miss.  208; 
Jones  v.  Commercial  Bank,  6  Miss. 
4S,  35  AmD  419;  Smith  v.  Low,  21 
N.  C.  197;  Gary  v.  State,  11  Tex,  A. 
627;  Cunningham  v.  Mitchell,  4  Rand. 
(26  Va.)  189.  The  Georgia  cases  ap- 
pear to  be  based  upon  a  statute.  If 
it  were  important  now  to  examine 
the  other  cases  critically,  some  of 
them  might  perhaps  be  distinguished, 
but  their  tendency  Is  unquestionably 
as  above  stated.  On  the  other  hand, 
the  ruling  of  this  Court  In  Green  v. 
Kindy,  48  Mich.  279.  6  NW  297.  Is 
distinctly  adverse  to  the  Instructions. 
It  was  there  held  that  the  return  of 
a  sheriff  to  a  writ  of  replevin.  In 
which  he  certlfled  that  the  plalntIR 
In  the  suit  had  not  filed  a  forthcom- 
ing bond,  was  conclusive  upon  the 
parties,  and  would  preclude  any  such 
bond  being  set  up.  This  case,  which 
seems  to  have  been  overlooked  on 
the  trial,  is  In  entire  accord  with  the 
English  authorities.  Rex  v.  Elklns,  4 
Burr.  2129,  98  Reprint  110;  Flud  v. 
Penlngton,  Cro.  Ellz.  872.  78  Reprint 
1098;  Goubot  V.  De  Crouy,  2  Dowl. 
P.  C.  86;  Harrington  v.  Taylor,  16 
East  378,  104  Reprint  888;  Bentley 
V.  Hore,  1  Lev.  86,  83  Reprint  810; 
Anonymous,  Lofft  872,  98  Reprint  700. 
But  It  is  also  in  accord  with  the 
great  preponderance  of  authority  In 
tbis  country.  In  New  Torlc  the  doc- 
trine was  strongly  asserted  in  a  case 
In  which  a  constable  had  served  his 
own  process,  which  the  law  of  that 
state  allowed.  The  constable's  re- 
turn,* says  the  court,  'la  oonclusive 
against  the  defendant  in  the  cause  in 
which  it  Is  made.  He  cannot  trav- 
erse the  truth  of  It  by  a  plea  In 
abatement  or  otherwise;  but  If  It  be 
false,  the  defendant's  remedy  is  In  an 
action  against  the  constable  for  a 
false  return,'  See  Boomer  v.  Laine, 
10  Wend.  (N.  T.)  625;  Allen  v.  Mar- 
tin. 10  Wend.  (N.  T,)  300,  25  AmD 
664.  In  Pennsylvania  It  was  said  In 
an  early  case:  It  Is  a  well-settled 
principle,  applicable  to  every  case, 
that  credence  Is  to  be  given  to  the 
sherlRf's  return;  so  much  so,  that 
there  can  be  no  averment  against  it 
In  the  same  action.  A  party  may 
make  an  averment  consistent  with 
the  sheriff's  return,  or  explanatory  of 
Its  legal  bearing  and  effect,  where 
the  return  la  at  large;  but  he  can- 
not aver  a  matter  directly  at  vari- 
ance with  the  facts  stated  in  return, 
and  contradictory  to  It,  and  showing 
It  to  be  false.  If  a  party  be  injured 
by  the  false  return  of  the  sheriff,  his 
remedy  Is  by  action  on  the  case 
against  the  sheriff  who  makes  It.' 
iGiowies  v.  Lord,  4  Whart.  (Pa.)  600. 
34  AmD  526.  Like  decisions  were 
made  In  Zlon  Church  v.  St.  Peter's 
ChurclL_6  Watts  &  S.  (Pa.)  215;  Dll- 
ler  V.  Roberts,  13  Serg.  ft  R.  (Pa.) 
60.  IS  AmD  678:  and  the  doctrine  Is 
recognized  In  Paxson's  App.,  49  Pa. 
195.  It  has  also  been  distinctly  and 
strongly  affirmed  In  Massachusetts 
cases.  Dooley  Wolcott.  4  Allen 
(Mass.)  406:  Campbell  v.  Webster.  15 
Gray  (Mass.)  28;  Bean  v.  Parker,  17 


Mass.  691;  Winchel  v.  Stiles.  15  Mass. 
230;  Bott  V.  Burnell,  11  Masti.  168; 
Slayton  v.  Chester,  4  Mass.  478.  In 
New  Hampshire  It  la  said:  'As  be- 
tween the  parties,  the  return  of  the 
sheriff  Is  conclusive  upon  all  matters 
material  to  be  returned;  and  cannot 
be  contradicted  by  such  parties  or 
their  privies,  or  by  bail,  endorsers,  or 
others,  whose  rights  or  liabilities  are 
dependent  upon  the  suit.  The  rem- 
edy for  a  false  return  Is  by  suit 
against  the  sheriff,  and  not  by  de- 
feating the  proceedings  In  which  such 
return  is  made.'  Bolies  v.  Bowen,  4S 
N.  H.  124  (foil  Clough  V.  Monroe, 
84  N.  H.  381:  Mestier  v.  Bailey,  81 
N.  H.  9;  Angler  v.  Ash.  26  N.  H.  99; 
Wendell  v.  Mugrtdge,  19  N.  H.  109; 
Brown  v.  Davis,  9  N.  H.  76].  To  the 
same  purport  are  the  Kentucky  cases. 
Smith  V.  Homback,  S  A.  K.  Marsh. 
(Ky.)  879;  Trigg  v.  Lewis,  8  LItt. 
(Kv.)  129.  In  vernwnt  and  Maine 
the  c:ifif-s  In  Massachusetts  have  been 
follfJWLii  with  approval.  Fairfield  v. 
Painp.  'n  Me.  49S,  41  AmD  357;  Stin- 
eon  V.  Snow.  10  MP.  2fi3.  25  AmD  238; 
Gllsoii  V-  l';irkinirst,  53  Vt.  Stra- 
ton  V,  LvoTiH,  f.H  Vt.  130;  "Wnnd  v. 
Doanp.  20  Vl.  ?.Vi:  Swift  v.  Cobb,  10 
Vt.  2yi:  lOastinan  v.  Curtis.  4  Vt.  GIG. 
"The  ducisioiiH  in  Indiana  are  to  the 
Berne  ctievX.  Clark  v.  Shaw,  79  Ind. 
1G4 ;  Htorkton  v.  Stockton,  59  Ind. 
6T4:  Splahn  v.  Gillesiiie,  48  Ind.  397; 
Rowel!  V.  Klein.  44  Ind.  2:'0,  15  \m\\ 
2J5.  So  are  Uio.io  in  North  Curolina, 
Arkansas,  Minnesota,  and  Nebraska. 
Huni,r  V.  Kirk,  11  N.  C,  277;  Hose  v. 
Ford,  2  Ark.  26;  Tullis  v.  Brawley,  S 
Mlnu.  277;  Johnson  v,  Jones,  2  Nebr, 
126.  In  Illinois  the  English  rule 
has  been  recognized:  Fitzgerald  v. 
Kimball.  86  111.  $96;  though  It  Is  said 
some  exceptions  are  made  to  It  in  the 
furtherance  of  Justice  In  that  state. 
Ryan  v.  Lander.  89  III.  664.  What 
the  exceptions  are  is  not  pointed  out 
In  tliat  case;  but  in  the  subsequent 
case  of  Hunter  v.  Stoneburner,  92 
111.  76.  79,  we  have  the  following 
statement  as  the  result  of  prior  de- 
cisions: It  is  In  rare  cases  only, 
that  the  return  of  the  officer  can  be 
contradicted,  except  in  a  direct  pro- 
ceeding by  suit  aAinst  the  officer  for 
a  false  return,  in  all  other  cases, 
almost  without  an  exception,  the  re- 
turn Is  held  to  be  conclusive.  An  ex- 
ception to  the  rule  is,  where  some 
other  portion  of  the  record  In  the 
same  case  contradicts  the  return,  but 
it  cannot  be  done  by  evidence  dehors 
the  record.'  These  citations  are  suf- 
ficient, and  more  than  sufficient, 
to  Justify  the  previous  ruling  by 
this  Court.  It  follows  that  the 
instruction  complained  of  was  er- 
roneous." 

[c]  lUQstrattoBS*— (1)  Wh«re  the 
indorsement  on  a  writ  of  attachment 
shows  that  it  was  not  levied  subject 
to  a  mortgage  Hen,  It  cannot  be  con- 
tradicted In  an  action  of  replevin 
brought  by  the  mort^gee  against  the 
attaching  creditor,  Wallen  v.  Ross- 
man,  45  Mich,  333.  7  NW  901.  (2)  A 
sherifTs  return  that  he  has  levied  on 
certain  property  belonging  to  de- 
fendant cannot  be  contradicted  by  de- 
fendant In  that  suit  by  showing  that 
he  does  not  own  the  property.  Ma- 
grew  V.  Foster,  54  Mo.  258,  261  (where 
it  Is  said:  "Being  attached  as  his 
property,  the  plaintiff,  or  other  pur- 
chaser at  execution  sale,  would  have 
the  right  to  claim  them  as  such,  and 
to  contest  the  validity  of  any  deed  he 
may  have  made"). 

[d1  OhUffon  la  an  attMhmsitt 
hoBd  cannot  question  the  return. 
State  T.  Cowell.  12E  Mo.  A.  348,  102 
SW  678.  See  also  State  v.  Goodhue, 
74  Mo.  A.  162. 

[e]  The  renwdTt  tn.  oaas  Xhm  Mtnm 
Is  not  trne,  (1)  is  by  an  action  for 
a  false  return  (Stewart  v.  Houston. 
26  Ark.  311;  Schneider  v,  Ferguson, 
77  Tex.  572.  14  SW  154),  (2)  or  by  a 
direct  proceeding  to  have  the  return 
amended  (Schneider  v.  Ferguson,  77 
Tex.  572,  14  SW  154). 
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ner°^  for  the  purpose  of  inTalidating  the  officer's 
proceedings,""  defeating  any  rights  acquired  there- 
under/ or  avoiding  a  liability  fixed  upon  a  party 
thereby.'  This  rule  is  not,  however,  nmversal;' 
but  the  limits  within  which  it  is  applicable  are 
distinctly  marked  by  the  reason  and  objeet  of 


it,*  and  there  are  many  eas^  to  be  found  in 
the  books,  where  it  has  been  hdd  not  to 

ply-' 

[%  513]  b.  As  to  Levying  Officer.  The  r«tnm  is 
generally  held  conclusive  against  the  ofBcer  by  whom 
it  was  made,'  and  cannot  be  contradicted  by  him;' 


9S.  Hewitt  V.  Duratit,  78  Ulch.  186, 
44  NW  318;  Schneider  v.  Farruaon, 
77  Tex.  572,  14  SW  154. 

[a]  "Ut  A  prooMdlnr  whsr*  th» 
ntnrn  1*  k  oollKt«ral  matter,  no  evi- 
dence win  be  received  to  impeach  It, 
whether  offered  by  the  officer  himself 
or  any  party  to  the  case  In  which  it 
was  made.  Gwynne  on  Sheriffs,  475." 
Major  V.  Peo..  40  111.  A.  323,  325. 

[b]  Travsrs*  of  rstttm. — <1)  tFn- 
der  Civ.  Code  <1910>  |  5103,  where  a 
constable  returns  the  original  notice 
with  proper  entry  thereon,  to  the  su- 

Rerlor  court  In  which  an  attachment 
I  pending:,  such  entry  cannot  be  at- 
tacRed  collaterally  without  being 
duly  traversed.  Field  v.  Queen  City 
Punch,  etc,  Co.,  (Oa.)  84  SB  553. 
(2)  So  where  a  constable's  return  was 
not  traversed  in  time,  and  defendant 
did  not  seek  to  have  such  officer 
made  a  party,  an  affidavit  of  Illegality 
was  properly  dismissed,  and  the  court 
properly  refused  to  reopen  the  ease. 
Field  V.  Queen  City  Punch,  etc.,  Co.. 
supra. 

t9.  Governor  v.  Bancroft.  18  Ala, 
805;  Messer  v.  Ball^,  tl  K.  H.  9; 
Lewis  V.  Blair,  1  N.  H.  88. 

1.  Oary  Brick  Co.  v.  Tllton,  208 
Fed.  497,  125  CCA  499;  Governor  V. 
Bancroft,  16  Ala.  806;  Wendell  v, 
Muerldge.  19  N.  H.  108;  Lewis  v. 
BlaTr,  1  N.  H.  68. 

8.   Governor  v.  Bancroft,  16  Ala.  605. 

3.  Governor  v,  Bancroft,  16  Ala. 
605;  Lewis  v.  Blair.  1  N.  H.  68. 

[a]  In  Oonueotloitt  the  return  of 
a  sheriff  on  mesne  process  Is  held  to 
be  prima  facie  evidence  only.  Buck- 
ingham v.  Osborne,  44  Conn.  133; 
Palmer  v.  Thayer,  28  Conn,  237;  Wat- 
son v.  Watson,  6  Conn.  334. 

4.  Governor  v.  Bancroft,  16  Ala. 
605;  Lewis  v.  Blair,  1  N.  H.  68. 

"The  limits,  then,  within  which  the 
rule  Is  applicable,  are  distinctly 
marked  by  the  reason  and  object  of 
it;  and  the  true  rule  Is  'that  for  the 
purpose  of  Invalidating  the  sheriff's 
proceedings,  or  defeating  any  right 
acquired  by  means  of  them,  the  truth 
of  his  return  cannot  be  called  In 
question.'  There  Is  not  in  the  books 
even  a  dictum  that  the  rule  was  ever 
carried  to  a  greater  extent  than 
this."  Lewis  T.  Blair,  1  N.  H.  68,  70. 

"There  are  many  cases  in  which  re- 
turns of  officers  may  be  contradicted. 
They  cannot  be  contradicted  so  as  to 
defeat  any  right  or  title  acquired  un- 
der the  return,  and  this  Is  believed  to 
be  the  extent  of  the  rule."  Wendell 
V.  Hugrldge,  19  N.  H.  109,  113. 

[a]  •*0&«  MtesoUOB  Is,  that  the 
return  of  an  attachment  In  the  regis- 
try of  deeds  may  be  used  to  contra- 
dict the  return  of  the  same  ofBcer  on 
the  writ,  because  the  return  In  the 
registry  is  a  primary  act  of  the  offi- 
cer, an  original  record,  that  should 
control  the  certificate  of  the  officer, 
as  to  itself,  made  on  the  writ.  It  Is 
not  a  contradiction  of  the  officer's  re- 
turn by  parol  evidence.  Dutton  v. 
Simmons,  65  Me.  683,  20  AmR  729." 
Remick  v.  Wentworth,  89  He.  892, 
393,  36  A  622. 

5.  Governor  v.  Bancroft,  16  Ala. 
605;  Rchwartsberg  v.  Central  Ave. 
State  Bank.  84  Kan.  6S1,  115  P  110; 
Lewis  V.  Blalr,  1  N.  H.  68;  Forsyth 
V.  Marriott.  1  B.  &  P.  N.  R.  251,  127 
Reprint  457:  Gibson  v.  Brook,  Cro. 
¥niz.  869,  78  Reprint  1086;  Moor  v. 
Watts,  2  Salk.  681,  91  Reprint  488. 

[a]  ZUustratloii. — A  return  of  an 
officer  charged  with  the  service  of  a 
writ  In  an  action  on  a  note  command- 
ing him  to  arrest  the  body  of  defend- 
ant and  for  want  of  his  body  to  at- 
tach hla  property,  reciting  that,  for 
want  of  the  body  of  defendant,  he  at- 


tached his  real  estate,  may  be  contra- 
dicted on  defendant's  plea  In  abate- 
ment by  evidence  showing  that  the 
officer  watched  defendant  at  work  In 
hla  fleld,  and  waited  until  plaintiff's 
agent  and  real  owner  of  the  note  en- 
ticed defendant  out  of  the  state,  and 
neglected  to  make  service  on  defend- 
ant, although  he  had  opportunity  for 
so  doing.  Nason  v.  Esten,  2  R.  L  387. 

[b]  Seoital  to  making  of  oer- 
tUeat*  to  rsfflstsr  of  deeds^The 
officer's  return  upon  the  writ,  that  be 
has  duly  made  to  the  register  of 
deeds  the  certificate  required  by  law. 
Is  only  prima  facie  evidence  of  the 
facta  therein  stated,  and  his  return 
may  be  contradicted  and  controlled 
by  the  production  of  the  certificate 
itself.  Lhitton  v.  Simmons,  65  Me. 
583.  587,  20  AmR  729  (where  it  is 
said:  "In  examining  the  origin  of 
the  general  rule.  It  will  be  seen  that 
several  causes  in  the  cases  (old  and 
new)  are  assigned  for  It.  We  think 
none  of  them  sufficient  to  require 
us  to  give  effect  to  an  admitted 
falsehood,*  In  the  case  at  bar.  One 
reason  given  (In  old  casea)  la,  that 
'the  aherUE  Is  a  sworn  oflleer  to 
whom  the  law  gives  credit.'  But 
his  return  on  the  writ  has  no  more 
the  sanction  of  an  oath,  than  his  re- 
turn to  the  registry  has.  If  one  re- 
turn should  he  credited,  so  should 
the  other  be;  and  the  manifestly  cor- 
rect one  should  control.  Another 
reason  assigned  la,  that  an  officer's 
return  becomes  'a  parcel  of  the  rec- 
ord,' and  the  point  la,  that  a  record 
should  not  be  contradictable  by 
parol.  Gardner  v.  Hosmer,  8  Mass, 
325.  But  this  argument  falls  here, 
for  the  reason  that  both  the  return 
to  the  registry,  and  the  return  upon 
the  writ  are  of  the  nature  of  record 
evidence,  and  the  return  to  the  regis- 
try Is  the  original  of  the  two,  the 
other  being  a  mere  certificate  of 
what  was  done  before.  33esldes,  an 
ofncer  Is  not  permitted  to  make  con- 
tradictory returns.  It  Is  of  the 
earliest  law,  that  a  sheriff  'cannot 
make  a  return  contrary  to  a  record, 
or  contrary  to  his  former  return  on 
record;  as  If  he  return  upon  a  venire 
facias  twelve  jurors,  he  cannot  say 
upon  his  distringas,  that  one  nil 
habet'    See  Com.  Dig.,  Return,  (B. 

4.  )  where  other  lllustrailons  are 
given.  The  present  Is  an  analogous 
case  thereto  to  some  extent.  Here 
the  officer  returns  to  the  regis- 
try In  Ave  days.  Ha  neces- 
sarily makes  his  return  on  the 
writ  afterwards.  Should  he  be  al- 
lowed to  falsify  his  prior  (quasi) 
record?  Another  reason  anciently 
given,  was  upon  the  ground  of  'gen- 
eral convenience.*  If  a  return  was 
traversable,  'extreme  Inconvenience 
would  result  therefrom.'  This  argu- 
ment Is  perfectly  convincing  so  far 
only  as  parol  evidence  Is  concerned. 
The  demandant  here  seeks  to  defend, 
and  not  Impeach  a  record.  The  case 
then  not  falling  within  the  reason  of 
the  rule  which  excludes  all  contra- 
diction of  an  officer's  return,  the  rule 
does  not  apply"). 

[c]  X&  an  aotlon  for  a  maUdous 
attachment  the  official  return  of  the 
attachment  is  not  conclusive,  but 
may  be  contradicted  by  parol.  Mott 
V.  Smith,  17  F.  C^s.  No.  9,882,  2 
Oanch  C.  C.  88. 

[d]  nerUPs  retnn  of  nulla  bona 
on  a  writ  of  attachment,  while  prima 
facie  correct,  is  subject  to  falsifica- 
tion by  evidence  to  the  contrary. 
Sanders  v.  D.  Landreth  Seed  Co.,  91 

5.  C.  26,  74  SB  120. 

e.  Ala. — Oovemor  t.  Bancroft,  18 
Ala.  <0&. 


Ark.— I^wson  T.  Main,  4  Ark.  Iti 

Conn. — Williams  v.  CaieeMbnniK 
4  Conn.  3&<. 

111.— Major  v.  Pm.,  40  ni.  A.  318. 

Ky.— Bvana  v.  Davis.  8  B.  Hoa 
844. 

Mass. — Bacon  v.  Lincoln,  2  Oisb. 
124;  Cianada  v.  Southwlck,  18  PlckUl 

Minn. — State  v.  Penner,   27  Miim. 
289,  8  NW  790. 

Vt.— Southwlck  V.  Weeks.  8  Vt.  49. 

"There  la  no  doubt  tliat  an  officer 
cannot  by  law  be  permitted  to  falsi- 
fy his  return.  This  rule  was  recoK- 
nlied  in  the  case  of  Gardner  v.  Hot- 
mer,  6  Mass.  32S.  For  example,  U 
he  returns  that  he  has  attached  cer- 
tain personal  property,  describing  It, 
he  cannot  be  permitted  to  say  that  fae 
never  did  attach  such  property.  If 
the  writ  commanded  hun  to  attacb 
to  a  certain  amount,  and  he  shonld 
return  that  he  had  done  so,  without 
particularising  what  he  had  at- 
tached, he  could  not  be  permitted  to 
deny  that  he  had  attached  to  the 
amount  commanded.  If  he  would 
avoid  that  raqmnslbUlty.  ha  shontd 
return  what  he  had  done  In  the  serr- 
Ing  of  the  process,  truly  and  particn- 
larly."  Canada  v.  SouthwMk.  It 
Pick.  (Mass.)  566.  568. 

[a]  Beoaass  the  retam  **ooBoladM 
the  rights  of  the  parties  in  the  ac- 
tion, the  sheriff  Is,  as  a  general  mle. 
in  any  controversy  arising  between 
him  and  any  of  said  parties  or  their 
privies,  estopped  from  denying  the 
truth  of  his  return  as  to  all  mat- 
ters material  to  be  returned.  Baker 
v.  McDuffe,  23  Wend.  (N.  T.)  289; 
Drake  on  Att.  I  204;  Oocher  on 
Sheriffs,  gi  44,  48.  If  his  return  U 
erroneous  In  respect  to  any  matter  of 
fact  therein  stated,  his  remedy  la  to 
get  it  amended  In  accordance  with 
the  facts,  upon  application  to  the 
court  and  leave  granted.  To  permit 
him  to  relieve  himself  from  all  re- 
sponsibility to  the  parties  for  Its  cor- 
rectness by  proving  Its  falsity,  while 
It  Is  allowed  to  stand  uncorrected  of 
record,  and  binding  upon  them.  wonM 
be  manifestly  Ineqnlbible  and  un- 
just." State  V.  Penner,  27  Minn.  269, 
274,  6  NW  790. 

[b1  IIXutoatlaiu,~(l>  A  dwuty 
sheriff  Who  attaches  personal  prop- 
erty on  mesne  proces&  and  takes  a 
receipt  therefor,  and  leaves  the 
property  In  the  possession  of  the  re- 
ceiptor, by  whom  it  Is  delivered  to 
the  owner,  who  converts  it  to  his  own 
use.  Is  estopped  by  his  r«tum  of 
such  attachment,  when  called  upon 
to  seize  and  sell  the  property  on  the 
execution,  to  deny  that  the  property 
la  In  his  hands,  both  as  against  the 
original  attaching  creditor,  and  as 
against  the  assignee  of  the  debtor, 
admitted  to  prosecute  the  suit  under 
St.  (1841)  c  124  I  5.  Bacon  v.  Lin- 
coln, 2  Cush.  (Mass.)  124.  (2)  A 
sherirTs  return  of  an  attachment  Is 
conclusive  as  against  him.  it  betnx 
presumed  that  he  has  taken  such 
possession  or  control  of  tha  property 
as  Is  necessary  to  render  tii«  attach- 
ment valid,  Gary  Brick  Co.  v.  Tllton. 
208  Fed.  497,  125  CCA  499. 

7.  Ala. — Governor  v.  Bancroft.  14 
Ala.  605;  Clarke  v.  Gary,  11  Ala.  9S. 

Ark, — Lawson  v.  Main.  4  Ark.  184. 

III. — Major  V.  Peo.,  40  Dl.  A.  823. 

Me. — Haynes  v.  Small.  SS  Me.  14. 

Mass. — Denny  v.  Wlllard.  11  Pick. 
519.  22  AmD  389;  Gterdner  ▼.  Homer, 
6  Mass.  825. 

"Nothing  la  better  settled  than 
that  an  officer,  making:  a  return  ot 
his  doings  upon  a  writ.  Is  not  al- 
lowed to  gainsay  the  truth  of  It-  In 
the  case  set  forth  In  the  platntffTe 
writ,  one  Shaw,  a  deputy  of  the  de- 


VoT  Ut«>  eases,  dsTetopOMnta  and  ohaages  in  the  law  see  oumulatlve  Annotatioiu,  Mj^*^  ^^^.^^  0^*^ 
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bnt  this  rnle  is  not  vadvenaXf'  and  does  not 
spf]y  CO  statements  whieh  are  mere  matters  of 
opinion,'  or  preclude  the  ofllcer  from  proving  faets 
defaon  his  returb  and  not  ineonaiBtent  therewith.^^ 


The  return  is  not  eouclnsive  in  favor  of  the  attach- 
ing offlcer,^^  although  an  impeachment  wiU  oat  be 
allowed  where  the  impeaching  evidence  would  be 
immaterial.^' 


fendant,  who  was  Bherlff  of  Penob- 
■cot,  1b  alleged  to  have  returned  on  a 
writ  In  favor  of  the  plaintiff  and 
■gslBSt  Morse  &  al.  that  he  had  at- 
taclwd  one  hundred  and  seventy-Bve 
yarida  of  broadcloth.  The  defendant 
proposes  to  show.  In  defence,  that  his 
deputy  made  a  mistake;  and  that  he 
In  fxct  attached  only  thirty  yards, 
which  had  been  duly  applied  towards 
the  discharge  of  the  execution  Issued 
on  a  Judgment  rendered  In  said  suit. 
That  the  thirty  yards  had  been  so 
applied  was  not  questioned.  The 
only  controversy  was  as  to  the  resi- 
due. Ofllcers  ought  to  know  what 
they  attach;  and  to  be  holden  to  ex- 
actness and  precision  In  making  their 
returns.  Neither  the  debtor  nor  the 
creditor  would  be  safe  If  it  were 
otherwise.  And  it  will  be  well  that 
the  law  should  be  so  promulgated 
and  understood.  An  officer.  In  such 
esses,  is  entrusted  with  great  power. 
He  may  seise  another  man's  property, 
without  the  presence  of  witnesses, 
whether  it  be  goods  in  a  store  or 
•Inwhere:  and  safety  only  lies  tn 
holding  him  to  a  strict,  minute  and 
particular  account.  To  hold  that  he 
may,  Indlflrerently.  make  return  of 
his  aoln»  at  random,  and  afterwards 
be  permitted  to  show,  that  what  he 
sctually  did  was  entirely  different, 
would  be  opening  a  door  to  Inflnlte 
laxity  and  fraud,  and  mischiefs  In- 
calculable. Suppose  the  deputy  had 
returned,  that  he  had  attached  one 
bundred  and  seventy-Qve  sheep,  he 
might  as  well  be  permitted  to  show, 
that,  by  mistake,  there  were  but 
thirty  of  them.  It  was  the  duty  of 
ihe  officer  to  have  measured  the  cloth 
altacbed,  or.  In  some  other  way,  to 
have  ascertained  precisely  what  he 
had  attached.  Such  a  mistake  as  Is 
here  pretended  could  have  arisen 
only  from  the  grossest  negligence, 
to  which  It  would  be  a  disgrace 
to  the  law  to  afford  Its  counte- 
nance." H&ynes  v.  Small,  SS  Me. 
14.  16. 

"Although.  In  an  action  for  a  false 
return,  the  plaintiff  may  falsify  It  by 
evidence,  yet  the  officer  making  a 
return,  which  Is.  on  the  return  and 
filing  of  the  writ,  a  matter  of  record, 
cannot  be  admitted  to  contradict  his 
own  return.  If  It  were  allowed, 
much  mischief  to  parties  would  re- 
sult from  it,  and  much  uncertainty 
In  Judicial  proceedings  would  be  the 
consequence,"  Oardner  v.  Hosmer,  6 
Hiim.  12E,  327. 

"'As  against  the  officer  who  made 
It,  a  return  as  long  as  It  remains 
nnncated  Is  conclusive.  He  will  not 
be  permitted  to  contradict  It  nor  to 
riiow  Its  folslty  In  any  material  re- 
spect.' Freeman  on  E<xecutlons; 
166."  Ifajor  v.  Peo.,  40  HI.  A.  S2S. 
K5. 

[al  Sols  flattMs«a^"It  must  be 
admitted  that  the  rule  which  In- 
hibits the  sheriff  from  falsifying  his 
return  Is  not  definitely  settled.  It 
rpBts  upon  the  arbitrary  principle 
that  it  is  matter  of  record,  and  so 
long  as  It  remains  unaltered.  It  can- 
not be  gafnaayed  by  proof.  In  point 
of  moral  Justice  It  would  seem  to  be 
unimportant  whether  the  return 
should  be  first  amended  by  permis- 
sion of  the  court,  and  then  adduced 
as  evidence  of  the  fact  It  Imports, 
or  whether  proof  should  be  offered  to 
the  Jury  to  show  Its  falsity  and  the 
truth  of  the  matter.  But  the  de- 
cisions are  too  numerous  and  uni- 
form to  allow  the  Incorrectness  of 
the  return  to  be  shewn  in  an  Indi- 
rect proceeding  by  a  party.  Instituted 
upon  the  hypothesis  that  it  Is  true; 
they  strongly  tend  to  establish  that 
ht  such  a  proceeding  the  return  con- 
cludes tbe  sherUC  uii.tU  the  amend- 


ment la  regularly  made."  Oovemor 
V.  Bancroft.  1«  Ala.  606,  «15. 

[bl    A  ooaistaUa  and  the  sureties 

OB  Us  bond  are  concluded  by  his  re- 
turns on  writs  of  attachment  recit- 
ing his  execution  thereof,  and  cannot 
give  testimony  contradictory  there- 
to in  action  for  unauthorised  release 
of  the  property  from  attachment,  the 
only  remedy  in  case  the  return  is 
incorrect  being  by  application  In  the 
cause  In  which  the  writ  sued  to  va- 
cate or  amend  it.  Bishop  v.  Pound- 
atone.  11  Colo.  A.  7S,  52  P  222. 

8.  Governor  v.  Bancroft,  16  Ala. 
605.    See  also  infra  Bj  515-518. 

"The  general  rule  Is,  that  an  offi- 
cer's return  Is  conclusive  evidence 
of  the  facts  returned,  and  cannot  be 
controverted,  except  In  an  action 
against  him  for  a  false  return.  But 
does  the  return  of  an  officer,  that  he 
had  attached  personal  property,  nec- 
essarily Imply  that  he  took  the  prop- 
erty, so  as  to  make  hfm  a  trespasser, 
if  the  attachment  should  fall?  Cases, 
I  think,  may  be  supposed.  In  which 
evidence  to  disprove  such  an  Infer- 
ence might  be  admissible.  For  In- 
stance, suppose  an  attachment  to  be 
returned  at  the  request  of  the  owner 
of  the  property.  In  order  to  give  a 
preference  to  a  favored  oredltor;  cer- 
tainly In  such  a  case  the  officer  could 
not  be  charged  as  a  trespasser,  for 
volenti  non  flt  Injuria.  So  if  an  offi- 
cer returns  an  attachment  without 
removing  the  property,  leaving  It  in 
the  possession  of  the  debtor  at  his 
request;  the  attachment  may  be  good 
for  some  purposes,  as  It  would  ren- 
der him  liable  to  the  creditor,  and 
would  authorize  him  afterwards  to 
take  possession  of  the  property.  Evi- 
dence, therefore,  to  show  that  In  fact 
the  officer  did  not  remove  the  prop- 
erty, would  not  expressly  contradict 
the  return.  In  an  action  of  assault 
and  battery  against  an  officer,  the 
return  of  an  arrest  would  not  be  con- 
clusive evidence  against  him.  for  the 
debtor  might  have  submitted  to  the 
arrest  without  any  force,  and  the 
officer  would  be  allowed  to  prove  the 
fact  in  his  defence.  we  think, 
therefore,  that  It  cannot  be  main- 
tained as  a  proposition  universally 
true,  that  the  return  of  an  attach- 
ment of  personal  property  con- 
clusively proves  the  taking,  so  as  to 
subject  the  officer  to  an  action  of 
trespass."  Boynton  v,  Wlllard,  10 
Pick.  (Mass.)  166,  169. 

9.  Qovernor  v.  Bancroft,  16  Ala. 
605;  Williams  v.  Cheesebrough,  4 
Conn.  356:  Kittredge  v.  Bellows,  4 
N.  H.  424;  Denton  V.  Lilvlnnton,  9 
Johns.  (N.  T.)  96,  6  AmD  264. 

10.  Governor  r.  Bancroft,  1<  Ala. 
60S:  Bvans  v.  Davis,  3  B.  Mon.  (Ky.) 
244:  Townsend  v.  Newell,  14  Pick. 
(Mass.)  332;  Southwick  v.  Weeks,  8 
Vt.  40. 

[al  Vhare  an  ofioer  attached 
goods  snhjeot  to  a  lien,  he  was  per- 
mitted to  show  that  fact  by  parol, 
in  an  action  of  replevin,  although 
his  return  dM  not  so  certify.  Town- 
send  V.  Newell,  14  Pick.  (Mass.)  332. 

[b]  Xatters  In  avoldasoe. — Evi- 
dence which  does  not  deny  the  truth 
of  the  return,  but  simply  sets  up 
matters  In  avoidance  of  Its  effect.  Is 
clearly  admissible,  and,  therefore,  al- 
though an  officer  has  not  stated  In 
his  return  that  one  attachment  was 
subject  to  another,  he  may  never- 
theless show  such  fact.  Southwick 
v.  Weeks.  3  Vt.  49. 

XX.  Buckingham  v,  Osborne,  44 
Conn.  133;  Waterhouse  v.  Smith,  22 
Me.  837;  Nichols  v.  Patten.  18  Me. 
231,  35  AmD  713;  Merrill  v.  Sawyer, 
R  Pick.  (Mnss.)  397  [exnl  Bruce  v. 
Holden.  21  Pick.  (Mass.)  187];  Angler 
v.  Ash.  36  N.  H.  90. 


"The  rettim  of  an  attachment  of 
personal  property  by  an  officer.  Is 
prima  facie  evidence,  and  only  such, 
of  that  fact,  in  a  controversy  be- 
tween the  officer,  and  a  vendee,  or 
another  officer,  making  a  subsequent 
attachment  of  the  same  goods. 
Nichols  V.  Patten.  18  Me.  231,  35 
AmD  713;  Bruce  v.  Holden,  21  Pick. 
(Mass.)  187."  Waterhouse  v.  Smith, 
22  Me.  337,  338. 

[a]  niostratlon. — The  return  of 
an  officer  that  he  has  attached  cer- 
tain property  is  not,  of  Itself,  suffi- 
cient and  conclusive  evidence  of  an 
attachment  In  fact.  In  a  suit  against 
him  by  another  officer  claiming  to 
have  attached  the  same  property. 
Merrill  v.  Sawyer,  8  Pick.  (Mass.) 
307  [expl  Bruce  v.  Holden,  21  Pick. 
(Mass.)  IS?]. 

[b]  iB  an  action  against  the  ofl- 
fwr  for  a  false  return,  the  return 
may  be  contradicted  by  plaintiff. 
Remlck  V.  Wentworth,  80  Me.  392,  36 
A  622;  Messer  v.  Bailey,  31  N.  H.  9; 
Angler  v.  Ash.  2«  N.  H.  99. 

[c]  Vaet  of  levT. — The  return  of 
an  officer  that  he  has  attached  cer- 
tain property  Is  conclusive  evidence 
that  he  has  so  attached  It,  In  an  ac- 
tion brought  by  himself  for  the  re- 
covery of  the  value  of  such  property 
wrongfully  taken.  Bailey  v.  Kim- 
ball, 26  if.  H.  151. 

IS.   Dickinson  v.  Lovell,  86  N.  H. 

9. 

[a]  Where  Imp— ohment  Inuna- 
terlaL — In  a  replevin  case,  where  de- 
fendant pleaded  property  In  B,  and 
that  he  had  attached  the  property  as 
sheriff,  upon  a  writ  founded  on  a 
debt  due  to  R.  and  complainant  re- 
plied that  B  was  not  Indebted  to  R. 
and  that  defendant  did  not  attach 
the  property  on  a  writ  tn  favor  of  R 
against  B.  It  was  held  that  the  re- 
turn of  the  sheriff  of  the  attach- 
ment made  by  him  was  conclusive 
evidence  of  that  fact.  The  court 
said:  "In  the  present  case  the  plain- 
tiff,  against  whom  these  returns 
were  offered,  was  not  a  party  who 
claimed  under  the  debtor  by. a  title 
subsequently  acquired,  because  his 
mortgage  was  of  an  earlier  date  than 
the  attachment.  The  returns  were 
not,  therefore,  conclusive  aeralnst 
him  on  the  ground  that  he  was  a 
privy  In  estate,  and  It  Is  not  sug- 
gested that  he  was  a  privy  In  any 
other  way.  But  the  returns  were, 
nevertheless,  conclusive  upon  an- 
other ground.  The  attachment  here 
constitutes  a  part  of  the  title  under 
which  the  defendant  claims  to  hold 
thla  property.  The  question  between 
the  parties  here  Is,  whether  there 
was  a  valid  attachment  of  these 
goods,  as  between  the  parties  to  that 
action.  If  there  was  such  attach- 
ment, thla  point  In  the  defence  Is 
estabi  Ished.  It  would  not  be  dis- 
proved or  even  weakened.  If  the 
plaintiff  should  show  conclusively 
that  as  between  him  and  the  defend- 
ant no  attachment  was  made.  The 
debtor  Is  estopped  to  deny  an  at- 
tachment, -  and  that  estoppel  passes 
the  property  to  the  officer;  and  un- 
less this  conclusive  effect  can  be  de- 
stroyed, the  disproof  of  the  fact  Is 
to  no  purpose,  because  the  question 
to  be  tried  Is,  whether  such  an  at- 
tachment was  made  as  would  be  ef- 
fectual between  the  parties  to  the 
proceedings,  to  give  the  officer  the 
title  to  the  goods,  under  which  he 
Justifies  this  taking.  The  evidence 
to  disprove  the  attachment  Is  reject- 
ed, not  because  It  Is  In  conflict  with 
the  return  merely,  or  because  no  evi- 
dence Is  admissible  against  It,  as  be- 
tween the  parties  to  this  suit,  but 
because  the  evidence  offered  does  not 
tend  to  Impeach  the  title  set  up  here 
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[§§  514^ 


514]  c.  As  to  Third  Tmuaa.  As  a  general 
rule  the  return  of  the  levying  officer  is  at  most 
prima  facie  evidence  only,  ana  not  eoncluBive  as 
against  strangers.^^ 

[f  515]  d.  In  Respect  to  t^oantity  of  Oooda 
Seiiad.  A  sheriff's  return  is  not  conclusive  as  to 
the  quantity  of  goods  seized  under  the  attachment.^* 
516]  e.  In  Brapect  to  Ownership  of  Property. 
The  return  of  the  attaching  officer  is  not  conclusive 
upon  anyone  as  to  the  ownership  of  the  property 
attached,"  and  accordingly  the  officer  may  show 
that  property  levied  on  and  returned  as  that  of 
the  debtor  was  not  in  fact  his.^* 

[i  517]  U  In  Bespect  to  Value  of  Property. 
An  officer's  return  is  admissible  as  prima  facie  evi- 
dence of  the  value  of  the  property  attached/^  but  is 
not  conclusive  upon  either  the  officer  or  the  par- 
ties to  the  action  and  their  privies,'"  and  is  subject  to 
be  overcome  by  parol  evidence  of  a  different  value." 
618]   g.  In  Bespect  to  lUtters  not  Necei- 


sary  to  Be  Betnmed.  The  return  of  any  ooUatenl 
fact  not  necessary  to  be  returned  in  order  to  render 
the  proceedings  valid  is  not  conclnsive  upon  the 
officer  or  the  parties,  but  may  be  traversed;''  and 
accordingly  an.  unnecessary  recital  of  facta  and 
circumstances  attending  the  levy  may  be  contra- 
dicted." 

519]   J.  Effect  of  Failure  to  Make  Betnm." 

The  officer  becomes  a  trespasser  ab  initio  when  he 
fails  to  return  the  writ  under  which  be  levied  upon 
and  seized  property;"  but  the  failure  to  retorn 
an  attachment  has  been  held  to  afford  no  presump- 
tion that  it  has  not  been  served  so  as  to  justify  the 
court  in  issuing  a  second  attachment.^"  lUtarn 
of  attachment  being  necessary  to  make  it  lawful 
ab  initio,  the  property  attached  in  the  absence  of 
return  cannot  be  regarded  as  in  custodia  l^s  dar- 
ing the  life  of  the  writ.'^  However,  it  has  been 
held  that  the  lien  is  not  discharged  by  the  faiinn 
to  make  a  proper  return.^' 


XIV.  KATUBE  AMD  PBIORITT  OF  ATTACHMENT  HEN 


520]  A.  Nature,  in  General  Although  the 
charge  which  a  creditor  obtains  against  the  prop- 


erty of  his  debtor  by  the  levy  of  an  attachment 
thereon  is  commonly  called  a  Uen,^  it  is  not,  in  a 


by  the  defeniaant,  anfl  therefore  the 
evidence  is  Immaterial  In  the  case." 
Dickinson  v.  T.ovell.  3B  N.  H.  9,  17. 

13.  U.  S. — StlnsoTi  V.  HawkfaiB,  tS 
Fed.  833.  4  MeCrary  BOO. 

Ala. — Governor  v.  Bancroft,  16  Ala. 
SOS. 

Me, — ^Warren  v.  Kimball,  59  Me. 
284. 

N.  H.— Meeser  v.  Bailey.  31  N.  H. 
9;  Brown  v.  Davis.  9  N.  H.  76  [foil 
Dickinson  t.  Lovell,  S5  N.  H.  91. 

Tex. — Sanger  v.  Trammell,  60  Tex. 
861.  1  SW  378. 

See  Jordan  v.  Crickett,  128  Iowa 
B76,  99  NW  163. 

[a]  A  ranlshM  fa  not  required  to 
appear  In  the  attachment  suit,  and 
has  nothing  to  do  with  the  sherlfTs 
return,  unless  It  should  be  false  In 
some  particular  which  would  sub- 
ject him  to  liability  beyond  that  war- 
ranted by  the  facts,  and  In  a  suit  to 
recover  an  alleged  Indebtedness  to 
the  attachment  defendants  at  the 
date  of  the  attachment,  where  the 
garnishee  relies  on  the  sherlfTs  re- 
turn as  containing  a  true  statement 
that  he  attached  credits  and  efEects 
and  not  debts,  he  may  properly  ob- 
ject to  the  sherlfTs  return  when 
offered  !n  evidence  ae  Irrelevant. 
Clyne  V.  Baston,  etc.,  Co.,  148  Cal, 
287,  88  P  36,  113  AmSR  253. 

[b]  In  an  actios  for  mslldoits 
pRtseoation  in  causing  plaintiff  to  be 
arrested  for  stealing  attached  goods, 
it  may  be  shown  by  parol  that  the 
officer  attached  goods  not  mentioned 
In  his  return,  Whiteside  v.  Lowney, 
171  Ma.is.  431,  50  NE  931. 

14.  Jefferson  County  Sav,  Bank  v, 
Ebom.  84  Ala.  529.  534.  4  S  886 
(where  It  is  said:  "If  other  goods 
were  seized,  and  were  omitted  from 
the  inventory,  whether  by  fraud  or 
mistake,  this  fact  could  be  proved  as 
between  the  parties  to  the  present 
action.  HenSley  v.  Rose,  76  Ala. 
878"):  La  Pollett  v.  Mitchell,  42  Or, 
466,  69  P  916,  95  AmSR  780.  See 
also  Schwartzberg  v.  Centra!  Ave. 
State  Bank,  84  Kan.  581,  IIB  P  110. 

[a]  mvstratlosAr— (1)  In  an  ac- 
tion by  a  seller  of  a  crop  of  pota- 
toes against  the  purchaser  for 
breach  of  the  sale  contract  plaintiff 
set  up  as  an  excuse  for  nonperform- 
ance on  his  part  an  attachment  lev- 
ied on  the  potatoes  at  defendant's 
instance  while  they  were  being 
sacked  for  delivery.  There  were  two 
returns  by  the  officer  In  the  attach- 
ment proceedings,  one  showing  that 
he  attached  and  had  in  his  possession 
two  hundred  and  seventy  sacks  of 

{>otatoe9  and  that  the  balance  were 
n  the  field,  while  the  other  return 


showed  that  he  attached  and  had  in 
his  possession  two  hundred  and  sev- 
enty sacks.  It  was  held  that  the  re- 
turns were  not  conclusive  as  to  the 
number  of  bushels  attached.  La  Fol- 
lett  V.  Mitchell.  42  Or,  466,  69  P  916, 
96  AmSR  7R0,  <2)  In  a  contest  be- 
tween attachment  creditors  the  cor- 
rectness of  the  return  of  the  officer 
making  the  first  levy,  showing  that 
it  was  levied  on  a  stock  of  roods, 
may  be  attacked  by  showing  that  It 
was  not  levied  on  all  the  goods  or  on 
any  of  them,  and  hence  the  return 
of  an  officer  making  a  subsequent 
levy  that  It  was  made  on  the  stock 
of  goods  subject  to  the  rights  of  the 
first  attachment  Is  not  equivalent  to 
saying  that  the  first  attachment  was 
levied  on  the  entire  stock  of  goods. 
National  Wall-Paper  Oo.  Fourth 
Nat.  Bank,  (Tenn.  Ch.  A.)  SI  SW 
1008. 

15.  Haynes  v.  Small,  32  Me.  14. 

16.  Ala.— Oovemor  v,  Bancroft,  16 
Ala.  606. 

DeL— State  v.  OKle,  7  Del.  »71. 

Me, — Haynes  v.  small,  ti  Me.  14. 

Mass. — Rogers  v.  Cromack,  123 
Mass.  682;  Canada  v,  Southwick.  16 
Pick.  666;  Learned  v.  Bryant.  IS 
Mass.  224. 

N,  H.— Whltlnr  V.  Bradley.  >  N. 

N.  T.— Buffalo  Third  Nat.  Bank  v. 
Elliott,  42  Hun  121  [aff  114  N.  T. 
622  mem,  21         416  mem], 

17.  Pierce  v.  Strickland,  19  P.  Caa 
No.  11,147.  2  Story  292;  Barton  v. 
Ferguson,  1  Ind.  T.  268,  37  SW  49; 
Barney  v.  Weeks,  4  Vt.  146. 

[a]  If  thws  ia  no  other  evidMios 
of  vain*  than  that  contained  tn  the 
return,  it  will  be  taken  In  an  action 
against  the  officer  as  the  correct 
value.  French  v.  Stanley,  21  Me. 
512. 

[b]  vaooatroTsrtod  allsgmtloa  of 
valns^Where  the  property  is 
claimed  by  the  assignee  of  defend- 
ants, whose  allegation  as  to  the  value 
of  the  property  is  not  controverted, 
the  return  showing  the  value  is  suf- 
flclent.  Hayden  Saddlery  Hardware 
Co.  v.  Ramsay,  14  Tex.  Civ.  A.  185, 
86  SW  S9S. 

18.  Barton  t.  Fer^son,  1  Ind.  T. 
268,  87  SW  49:  Schwartiberg  v.  Cen- 
tral Ave.  State  Bank,  84  Kan.  681, 
116  P  110. 

19.  Pierce  v.  Strickland,  19  F.  Cas. 
No.  11,147,  2  Story  292;  Elsenbud  v. 
Gellert,  26  Misc.  367.  5S  NTS  952. 

80.  Elsenhud  v,  Gellert,  26  Mfsc. 
867,  55  NYS  952. 

[a]  IB  an  aoUoa  on  an  udartak- 
lag  glvsn  for  tn*  MImuw  of  the  at- 
tached goods  the  attachment  plain- 


tiff ts  not  precluded  from  showlni; 
their  real  value  bv  the  return  of  the 
levying  officer.  Elsenbud  v.  Gellert, 
26  Misc.  367.  56  NTS  952. 

81.  Barton  v.  Ferguson,  1  Ind.  T. 
263.  87  aw  49. 

38.  CItlsens'  Nat.  Bank  v.  Loomls. 
100  Iowa  266,  69  NW  443.  62  AmSR 
571;  Messer  v.  Bnlley,  31  N.  H.  S: 
Angler  v.  Ash.  26  N.  H.  99;  Brown  v. 
Davis.  »  N.  H.  76;  Lewis  v.  Blair,  1 
N.  H,  68;  Sheldon  v.  Comstock.  3  R. 
I.  84;  OlbBon  v.  Brook,  Cro.  Ellz, 
869,  78  Reprint  1085;  GyCford  t. 
Woodgate,  11  East  296.  103  Reprint 
1018;  Moor  v.  Watts,  2  Salk,  581.  91 
Reprint  488.  See  Warren  v,  Kim- 
ball. 69  Me.  264. 

[a]  nivstratloiLi— Where  a  aheriO, 
to  his  return  on  a  writ  issued  In  a 
landlord's  attachment,  annexed  a  re- 
ceipt of  a  third  person  for  the  prop- 
erty attached,  and  also  recited  that 
he  held  the  property  anhjeet  to  the 
order  of  the  court,  he  can  show  br 
parol  that  the  property  was  delivered 
to  such  third  person  by  the  dlrsetim 
of  the  attorney  for  plalntUt  In  the  at- 
tachment. The  return  was  not  re- 
quired to  show  that  the  property  bad 
been  delivered  to  a  third  person  on 
the  direction  of  plaintiff,  and  as  to 
matters  not  authorised  to  be  re- 
tumsd  the  return  Is  not  conclusive. 
Citizens'  Nat.  Bank  v.  Loomls.  100 
Iowa  266.  69  NW  443,  62  AmR  671. 

as.  Pomroy  v.  Parmlea.  9  Iowa 
140.  74  AmD  828. 

84.  On  InzlsdlotloB  esd  amtboxity 
of  eovrt  to  proosed  to  MamX  jadc- 
ment  see  supra  S  477. 

as.  Williams  V,  Ives,  S6  Conn.  668; 
Wlggin  v.  Atkins.  136  Mass.  292. 

Veoesslty  for  vston  of  mesae  pTOO- 
tra  In  order  for  oiDoMr  to  be  sco- 
tected  thsrsbr  rensraUv  see  Sher- 
iffs and  Constables  [SBCyc  174C]. 

86.  Baldwin  v.  Wrlffht.  3  OUl 
(Md.)  241. 

87.  Mitchell  v.  Pierce.  S«  VL  614. 
86  A  748. 

88.  RItter  v.  Sc&nnell,  11  Cal.  S3S. 
70  AmD  775:  Cousins  v.  Alworth,  44 
Minn,  BOB.  47  NW  169.  10  LRA  604. 

39.  U.  S. — Southern  Bank,  etc.  Co. 
T,  Folson,  76  Fed.  929,  21  CCA  B68. 

Ga. — Owens  v.  Atlanta  Tmnt.  eta, 
Co.,  119  Ga.  924,  47  SB  216. 

Ida. — Potlatch  Lumber  Co.  v. 
Runkel,  16  Ida.  192.  101  P  S96,  83 
LRANS  686.  18  AnnCas  691. 

Me.— Ferry  v.  Orisfea,  99  lie.  480. 
59  A  601. 

Mass. — Snyder  t.  Smith,  186  Mass. 
68,  69  NK  1089. 

Nebr< — Rhodes  v.  Samnela,  67  Nebr. 
1,  98  NW  148. 

N.  H. — Rochester  Lumber  Co.  v. 


VoT  later  eaaes,  deralopoMBtB  and  ebangea  in  the  law  see  eumulatlve  Annotations,  same  title,  pace  and  note  numbO'. 

Digitized  by  Google 


520] 


ATTACHMENT 


[6C.J.]  267 


strict  sense,  a  fixed  lien  on  property,^**  bnt  only  a 
right  to  obtain  payment  out  of  the  property  at- 
tached in  preference  to  others,"^  which  is  inchoate 


or  contingent  "  until  the  creditor  has  obtained  final 
judgment  in  the  attachment  suit.^"  The  lien  or  right 
acquired  by  the  attaching  creditor  by  virtue  of  the 


Locke.  72  N.  H.  22,  54  A  705;  KU- 
iredje  v.  Warren,  14  N.  H.  609. 

N.  Y. — Peo.  V.  Van  Buren,  136  N. 
T.  !S!,  82  NE  775,  20  LRA  446. 

Tenn. — Campbell  v.  Atwood,  (Ch. 
A.)  47  SW  168. 

W.  Va. — Bowlby  v.  DeWItt,  47  W. 
Ta.  121.  S4  SE  919. 

Pr.  Biw.  lal.— Black  v.  Shaw,  1  Pr. 
Bdw.  Isl.  194. 

"Notwlthatandlng  the  plaintiff,  by 
tbe  attachment,  obtains  neither  a 
rifbt  of  property  or  possession,  the 
■herlff,  in  making  an  attachment  of 

rional  property,  ac<iulre8  both,  to 
uMd,  If  necessary.  In  behalf  of, 
and  for  the  benefit  of  the  plalntltC. 
.  .  .  That   the   attachment   Is  some- 
thing more  than  a  mere  expectancy, 
even  before  Judgment,  la  shown  also 
by  the  fact,  that  where  the  property 
attached  Is  liable  to  perish,  waste, 
or  grwtly  depreciate  In  value,  or 
where  It   cannot  be   kept  without 
gnat  expense,  the  sherlR,  upon  the 
application   of   the   plaintiff,  may, 
after  an  appraisal,  sell  the  property, 
and  give  a  good  title  to  It,  without 
tlw  consent  of  the  defendant,  unless 
Mcnrity  is  given  for  the  appraised 
value.  .  .  .  That  the  plaintiff  and  the 
offlcer  gain  no  right  of  property  or 
possession,    in  attachments   of  real 
estate,    certainly    cannot    tend  to 
prove  that  there  is  no  Hen  by  the 
attachment,  for  a  lien  by  Judgment, 
where     that     is    recognised,  gives 
neither,  until  a  levy  of  the  execution. 
The    plaintiff,    by    his  attachment, 
gains  the  right  to  have  that  particu- 
lar estate  applied  to  the  payment  of 
hts  debt.     He  gains  it  at  an  earlier 
period  than  a  lien  is  gained  in  Eng- 
land by  means  of  a  judgment;  and 
It  may  not  be  available  to  him  If  he 
does  not  obtain  a  Judgment;  or  he 
may  lose  it  at  an  earlier  period  after 
obtaining  one.  If  he  does  not  proceed 
to  levy.    Bat  theiw  circumstances  do 
not  change  the  nature  of  the  se- 
curity.   In  attachments  of  both  real 
and    personal    estate,    the  plaintiff 
gains  such  a  right  to  have  the  prop- 
erty applied  to  the  satisfaction  of  his 
demand,   that  a  plaintiff  who  has 
made   a   subsequent   attachment  Is 
permitted,  by  our  practice,  to  come 
Into  court    and   mfend   an  action 
upon  which  a  prior  attachment  has 
been  made.  In  the  name  of  the  de- 
fendant, for  the  purpose  of  protect- 
ing bis  Interest.    Buckman  t.  Buck- 
man,  4  N.  H.  319.   And  a  release  of 
an  attachment  Is  a  good  considera- 
tion for  a  promissory  note.  Hackett 
T.  Pickering,  6  N.  H.  19.    With  all 
these   considerations   pressing  upon 
our  attention,  we  can  have  no  hesita- 
tion   in    declaring   that   an  attach- 
ment on  mesne  process.  In  this  state, 
even  before  Judgment,  or  default,  Is 
a  Hen.  or  security  on  property."  Klt- 
tredge  v.  Warren.  14  N.  H.  609.  626. 

[a]  An  attaehment  creates  a  lien. 
— lograham  v.  Phillips,  1  Day 
(Conn.)  117;  Peck  v.  Webber.  8  Miss. 
<S8;  Ward  v.  McKensle,  33  Tex.  297, 
119.  7  AmR  Z<1  (Where  it  Is  said  that 
the  attadiinent  '^operates  as  a  lien"); 
Brandon  Iron  Co.  v.  aieason.  S4  Vt. 
228. 

[b]  Altliovffk  an  attaohnent  of 
teal  eatata  does  not  require  a  ohaage 
of  possession,  that  does  not  make  It 
any  the  less  a  Hen  In  the  sense  at- 
tached to  that  term.  Hubbard  v. 
Hamilton  Bank,  7  Mete.  (Mass.)  S40. 

tc}  Attaehment  places  propeitr 
la  ths  owrtodr  of  ths  law,~(i)  Cord- 
aman  t.  Malone.  63  Ala.  55*;  Peek  t. 
Webber.  8  Miss.  658;  Metsner  Ora- 
bam.  B7  Ho.  404;  Brandon  Iron  Co. 
V.  Oleason.  24  Vt.  228.  (2)  Where 
a  warrant  of  attaehment  was  Issued 
hr  a  circuit  court  of  the  United 
States  against  the  property  of  a  cor- 
poration, defendant  In  an  action 
broui^t  In  that  court,  and  such  at- 


tachment had  been  duly  filed  In  the 
office  of  the  clerk  of  the  court  In 
which  the  property  of  defendant  was 
situated,  the  real  estate  of  defendant 
was  constructively  in  the  custody  of 
such  court  until  the  attachment  was 
vacated  by  a  federal  court  of  com- 
petent Jurlsdicttoh.  Beardslee  v.  In- 
graham,  188  N.  T.  411,  76  NE  476.  3 
LRANS  1073  (rev  106  App.  T>lv.  606. 
94  NTS  937,  86  NTClvProc  56]. 

{d]  The  only  Uen  ereated  In  at- 
tachment against  a*  nonresident,  who 
is  not  served.  Is  that  arising  by  vir- 
tue of  the  seizure  of  the  property 
levied  on.  Owens  v.  Atlanta  Trust, 
etc,  Co.,  119  Qfli.  924,  47  SE  216. 

[e]  Whws  an  offlcsr  takes  pos- 
••SBiOB  in  serving  a  writ  of  attach- 
ment he  gives  plaintiff  a  lien  and 
the  court  jurisdiction  over  the  prcMp- 
erty.  Perry  v.  arlefen,  9»  Ma.  420. 
69  A  601. 

(f  ]  As  acalBSt  kl>  dsMor.  a  cred- 
itor acquires  by  attachment  a  Hen  on 
the  property  for  the  satisfaction  of 
any  execution  obtained  in  the  suit. 
Rochester  Lumber  Co.  t.  L'ocke,  72 
N.  H.  22,  64  A  706. 

[g]  An  attaohmsnt  dnly  levied 
beoomes  a  Ilea  as  seonrlty  for  any 
Judgment  that  may  be  recovered,  and 
subjects  the  property  seized  to  the 
payment  of  the  debt  for  recovery  of 
which  the  action  was  instituted. 
Potlatch  Lumber  Co.  v.  Runkel,  16 
Ida.  192.  101  P  896.  23  LRANS  636, 
18  AnnC^s  691. 

[h]  The  attachmeat  prooeedinn 
must  bo  regnlar  and  Talld  (1)  In  all 
essentlat  particulars  In  order  that  a 
Hen  may  be  acquired.  Haller  v.  Par- 
rott,  82  Iowa  42,  47  NW  99«:  Black- 
bum  v.  Clarke.  85  Tenn.  506,  3  SW 
605.  (2)  Accordingly  under  Me.  Rev. 
St.  c  81  par  69.  providing  that  no  at- 
tachment of  real  estate  creates  any 
Hen  thereon,  unless  the  nature  and 
amount  of  plaintiffs  demand  are  set 
forth  In  proper  counts,  or  a  specifi- 
cation thereof  is  annexed  to  the  writ, 
no  Hen  Is  created  by  an  attachment 
containing  a  count  for  money  had  and 
received   without  a  specification  of 

?laintlff's  claim.    Brlggs  v.  Hodgdon, 
8  Me.  SI4,  7  A  287. 
[t]    la  CMS  of  lttsolTSB«r  an  at- 
tachment  gives  no  Hen.     afarr  v. 
Lartigue,  2  Mart.  (La.)  88. 

 [J]    XevT  on  laterest  of  heir. — 

Where  land  was  conveyed  In  trust 
for  the  use  of  a  married  woman, 
with  power  on  her  surviving  her  hus- 
band to  convey  by  will  to  sUch  per- 
sons as  she  should  appoint,  and  she 
died  Intestate,  leaving  four  children, 
and  on  the  day  of  her  death  a  cred- 
itor of  one  or  the  children  filed  an 
attachment  against  his  one-fourth  in- 
terest in  the  property,  but  without 
Joining  the  trustee.  It  was  held  that 
the  creditor  acquired  a  Hen  by  the 
issuance  and  levy  of  the  attachment. 
Campbell  v.  Atwood,  (Tenn.  Ch.  A.) 
47  SW  168. 

80.  In  re  Bellows,  3  F.  Cas.  No. 
1,278,  3  Story  428;  In  re  Cheney,  6 
P.  Cas.  No.  2,636,  6  L.  R.  19;  Shirk 
V.  Thomas.  121  Ind,  147.  22  NH  976, 
16  AmSR  881;  Tetzloff  v.  May.-  151 
Iowa  441.  131  NW  647,  AnnCaBl913A 
341;  May  v.  Buckhannon  River  Lum- 
ber Co.,  70  Md.  448,  17  A  274. 

"Lord  Tenterden  has  said,  that  the 
word  Hen,  in  its  proper  sense.  In  the 
law  of  England,  imports,  that  the 
party  Is  In  possession  of  the  thing, 
which  he  claims  to  detain;  end  that 
where  there  Is  no  possession,  actual 
or  constructive,  there  can  be  no  lien. 
And  this  Is  generally  true,  perhaps 
universally  true,  at  the  common  law. 
Independently  of  statutable  provi- 
sions, or  of  special  contract.  .  .  .  But 
in  the  maritime  law.  Hens  are  recog- 
nised. Independently  of  possession, 
actual  or  constructive;  such  as  in 
eases  of  asamen's  wages,  and  bot- 


tomry bonds  and  Hens  by  material- 
men upon' foreign  ships.  But  In  such 
cases,  there  Is  no  pretence  of  a 
vested  Hen,  until  the  labor  or  service 
Is  complete,  or  the  voyage  ended,  and 
the  contract  t>ecome  absolute.  Until 
that  period,  it  Is  merely  Inchoate,  and 
conditional,  and  imperfect.  In 
equity,  also.  Hens  exist  independent 
of  possession,  either  actual  or  con- 
structive, as,  for  example,  the  Hen 
of  a  vendor  on  the  land  for  the  un- 
paid purchase  money.  But  it  has 
long  been  the  established  doctrine  In 
equity,  that  a  Hen  is  not,  in  strict- 
ness, either  a  Jus  In  re,  or  a  Jus  ad 
rem:  that  is,  it  is  not  a  property  In 
the  thing  Itself,  nor  does  It  consti- 
tute a  right  of  action  for  the  thing. 
It  more  properly  constitutes  a  cliarge 
upon  the  thing.  It  la,  therefore,  at 
most  a  simple  right  to  possess  and 
retain  proper^,  until  some  cliarge 
attaching  to  It  Is  paid  or  discharged: 
or  a  mere  right  to  maintain  a  suit 
in  rem  to  enforce  payment  of  the 
charge.  .  .  ,  Now,  an  attachment 
does  not  come  up  to  the  exact  defini- 
tion, or  meaning  of  a  Hen.  either  in 
the  general  sense  of  the  common  law, 
or  in  that  of  the  maritime  law,  or  In 
that  of  equity  Jurisprudence.  Not 
In  that  of  the  common  law,  because 
the  creditor  is  not  in  possession  of 
the  property;  but  It  Is  in  custodia 
legis.  If  personal  property;  if  real 
property,  It  Is  not  a  fixed  and  vested 
charge,  out  It  la  a  contingent,  con- 
ditional charge,  until  the  Judgment 
and  levy.  Not  in  the  sense  of  the 
maritime  law,  which  does  not  recog- 
nize or  enforce  any  claim  as  a  Hen. 
until  It  has  become  absolute,  Axed, 
and  Vftsted.  Not  in  tbat  at  equity 
Jurisprudence;  for  there  a  Hen  Is  not 
a  Jus  in  re,  or  a  Jus  ad  rem.  It  Is 
but  a  charge  upon  the  thing,  and 
then  only,  when  It  has.  In  like  man- 
ner, become  absolute,  fixed,  and  vest- 
ed." Per  Story.  J,,  In  Ex  p.  Foster,  9 
F.  Cas.  No.  4.960,  2  Story  131.  143. 

[a]  Michigan  statnte. — 3  Comp.  L. 
I  9224  (Pub.  Acts  [1889]  No.  227). 
amending  the  statute  relating  to  lev- 
ies of  execution  on  real  estate,  does 
not  change  the  provisions  of  S  10.564, 
relating  to  attachment  levies,  so  as 
to  give  a  lien  on  the  title  as  It  stood 
of  record  when  the  attachment  levy 
was  made.  Campbell  t.  Keys,  130 
Mich.  127,  S»  NW  720. 

81.  Beck  V.  Brady.  6  La.  Ann.  444; 
Emerson  v.  Fox,  S  La.  178.  See  also 
Robinson  v.  Graham,  16  Man.  69. 

[a]    An  attachment  ssQnesters  ths 

Kxiperty  to  await  the  Judgment. 
Rvenport  v.  Lncon,  17  Conn.  278. 
33.  McFadden  v.  Blocker.  2  Ind.  T. 
260,  48  SW  1043.  68  LRA  878  (where 
Jt  Is  said  that  "contingent"  rather 
than  "Inchoate"  Is  the  proper  word  to 
describe  the  nature  of  the  right). 

[a]  An  lUnstratlon  of  the  con- 
tlagent  natnre  of  the  lien  Is  found 
in  Lee  V.  Smyser,  96  Ky.  869,  29  SW 
27.  16  KyL  497  (where  it  was  held 
that  a-  Hen  on  real  estate  could  he 
acquired  without  filing  an  afTldnvIt 
that  defendant  had  no  personal  prop- 
erty, although  such  an  afildavlt  was 
essential  before  real  estate  could  be 
sold). 

88.  TI,  S. — Pratt  v.  Law,  9  Cranch 
456,  8  L.  ed.  791  (construing  Mary- 
land statute) ;  In  re  Bellows,  8  F. 
Cas.  No.  1.278,  3  Story  428. 

Ala.— Phillips  V.  Ash,  63  Ala.  414. 

Ark. — Ooddard-Peck  Grocery  Co.  v. 
Adier-Ooldman  Commn.  Co.,  67  Ark. 
3f)9,  56  SW  186;  Lamb  v.  Belden,  16 
Ark.  639. 

Cal  — Myers  Mott.  29  Cal.  369, 
89  AmD  49. 

Oa. — Parham  v.  Potts-Thompson 
Llouor  Co..  127  Ga.  303.  5G  SR  460. 

III. — ^Pense  v.  Frank,  263  III.  500, 
105  vra  299;  Moore  HamUton,  7 
111.  429. 
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due  iasnaow  of  a  writ  of  attftehment  and  a  valid  |  levy  made  under  the  writ  is  not  an  interest 


Ind.   T. — McPadden  v.   Blocker,  2 
Ind.  T.  260,  48  SW  1043. 
^^lowa. — Hannahs  v.  Felt,  15  Iowa 

La.— Lehman   T.   Martin.   1S2  Ia. 

231,  61  S  212. 

Md. — Western  Nat.  Bank  v.  Na- 
tional Union  Bank,  91  Md.  613,  46  A 
960:  May  V.  Buckhannon  River  Lum- 
ber Co.,  70  Md.  448,  17  A  274. 

.<.^?''?V"^r9,*o?;  ^-Raymond,  no  Maaa. 
69,  2  NE  782;  Orosvanor  V.  Gold.  9 
Mass.  209. 

Mich. — Fuller  v,  Hasbrouck.  46 
Mtch.  78,  8  NW  697. 

«'^«A?*"^^.'Ji*"**'^  ^-  T^arren,  14  N. 
H.  609;  Smith  v.  Brown,  14  N.  H.  67. 
..Pa- — Reynolds  v.  Nesbltt,  196  Pa. 
636.  46  A  841.  79  AmSR  736;  Bradley 
V,  Prendergast,  2  Del.  Co.  627. 
^S^^a— Crocker  v.  Radcllffo,  6  S.  a 

Tenn.— Snell  v.  Allen,  1  Swan  208. 

N.  8. — Evans  v.  Nova  Scotia  Gold 
Uinea,  40  N.  8.  119. 

Ea]  Uen  as  Te«ted  right. — "Two 
propositions  are  presented:  (1)  Is 
the  Hen  of  an  attachment,  duly  lev- 
led  and  perfected  by  Judgment,  a 
vested  right  in  favor  of  an  attach- 
ment creditor  as  against  the  attach* 
ment  debtor?  If  so,  (2)  does  the 
equity  of  a  mortgagee  holding  an  un- 
recorded mortgage,  and  one  which 
under  the  law  could  not  have  been  so 
executed  as  to  entitle  It  to  record  un- 
der any  circumstances,  create  any 
right  or  title  in  or  to  the  property 
as  against  the  lien  of  the  attach- 
ment? As  to  the  creditor:  The  lien 
which  the  plaintiff  acquires  by  means 
of  a  legal  attachment  is  as  speclflc 
as  If  created  by  the  voluntary  act 
of  the  debtor,  and  stands  on  as  high 
equitable  grounds  as  a  mortgage 
lien.'  Shlnn,  Attachm.  313;  Wap. 
Attachm.  681.  A  sUtute  passed 
after  the  levy,  and  before  the  sale, 
has  no  effect  on  the  lien.  Hannahs 
V.  Pelt,  15  Iowa  141;  Hall  v.  Ste- 
phens, 66  Mo.  670,  27  AmR  302. 
There  Is  a  vested  right  in  an  ac- 
crued cause  of  action  (Smith  v. 
Louisville,  etc.,  R.  Co.,  62  Mlas.  610; 
Suth.  St  Const.  48).  and  to  a  de- 
fense (Davis  V.  Minor.  I  How.  <MiBs.) 
183,  28  AmD  325;  Suth.  St.  Const.  48). 
A  Judmnent  Is  a  vested  right  1 
Black  Judgm.  298;  1  Freem.  Judgm. 
90.  'A  lien,  or  other  right,  once  at- 
tached, cannot  be  destroyed  by  re^ 
peal  of  the  law  under  which  it  was 
derived.'  Suth.  St  Const  480,  and 
authorities  [and  cases]  cited  in  note 
3.  A  Judgment  lien,  however.  Is  not 
a  vested  right  It  is  a  Hen  purely 
statutory,  and  is  a  general,  ana  not  a 
specific.  lien  upon  any  specific  real 
estate.  Its  loss  does  not  necessarily 
impair  the  validity  of  the  Jud^ent 
as  a  personal  security.  1  Black 
Judgm.  401.  A  Judgment  creditor 
has  neither  Jus  In  re  nor  Jus  ad  rem 
in  the  debtor's  land,  but  only  the 
right  to  make  his  lien  effectual  by  a 
sale  under  execution.*  1  Black 
Judgm.  400;  2  Freem.  Judg.  338.  It 
Is  otherwise  with  an  attachment.  It 
la  specific,  and,  when  perfected, 
the  creditor  has  a  Jus  ad  rem.  The 
Jus  ad  rem,  or  right  In  the  property 
to  the  amount  of  the  debt  or  Hen  on 
property  susceptible  of  being  satis- 
fied out  of  it  »  absolutely  essential 
to  an  action  against  the  property  as 
a  thing  Indebted.  Such  ordinarily 
must  exist  before  the  action  can  be 
instituted,  because  the  very  object  of 
the  suit  is  to  vindicate  the  right 
The  attachment  suit  Is  anomalous, 
for  its  office  Is  both  to  create  and 
enforce  the  Hen.  The  creditor,  how- 
ever, proceeds  on  the  assumption 
that  the  Jus  ad  rem  already  exists. 
He  makes  ex  parte  proof  of  a  state 
of  facts  which  entitle  him  to  a  Hen 
under  the  law,  if  his  sworn  allega- 
tions be  true.  Though  entitled  to  it 
under  such  circumstances,  the  right 
Is  not  specUo  until  some  property  or 
credit  of  the  debtor  has  been  at- 


tached. Then  the  creditor  has  a  Jus 
ad  rem.  This  incipient,  specific  lien 
or  right  is  hypothetical.  It  depends 
upon  being  perfected  by  a  Judgment 
retroactive  to  the  time  of  its  incep- 
tion. If  thus  matured,  It  must  be 
deemed  a  complete  Incumbrance 
upon  the  attached  property  from  the 
date  of  Its  levy,  to  be  marshaled  as 
superior  in  rank  to  all  subsequent 
liens,  mortgages,  assignments,  and 
sales.'  Wap.  Attachm.  id.  In  so  far 
as  the  action  of  attachment  enforces 
the  lien,  it  Is  remedial;  but  in  so 
far  as  it  creates  It,  it  is  the  founda- 
tion of  a  right  .against  the  debtor 
which  is  vested  In  the  plalutUC  from 
the  time  of  the  levy,  and  is  as  sacred 
and  Inviolable  as  the  Hen  of  a  mort- 
gage voluntarily  put  upon  the  prop- 
erty by  the  defendant  himself.  The 
attaching  creditor  has  a  vested  right, 
which  the  debtor  cannot  Impair.  The 
Inchoate  Hen  created  by  attachment 
becomes  perfected  by  Judgment, 
which  relates  back  to  the  seizure,  so 
as  to  make  the  Hen  a  perfect  one 
from  the  beginning.'  Wap.  Attachm. 
(2d.  Ed.)  736.  'An  atuchment  is  an 
ancillary  remedy  provided  by  stat- 
ute, by  means  of  which  a  contingent 
Hen  Is  obtained  and  Impressed  upon 
property  of  a  defendant  which  be- 
comes vested  and  perfected  on  entry 
of  Judgment  and  levy  of  execution. 
Being  a  remedy  provided  by  statute, 
and  resting  on  the  sUtute  alone,  an 
unconditional  repeal  of  the  statute 
before  Judgment,  and  while  the  lien 
still  remains  contingent,  destroys  the 
Hen.'  National  Bank  of  Commerce 
V.  Rlethmann,  78  Fed.  682.  26  CCA 
101.  But  by  this  case  Inferentlally, 
If  the  repeal  be  after  Judgment,  the 
lien  would  remain  unaffected.  In 
the  case  of  Hannahs  v.  Felt,  IS  Iowa 
141,  the  court  direcUy  hold  that  It 
Is  not  competent  for  the  legtalature 
to  pass  a  retrospective  act  wliich  has 
the  effect  of  rendering  an  attachment 
lien,  regularly  acquired  under  exist- 
ing laws  before  such  enactment 
nugatory  and  Inoperative.  In  the 
case  of  Hall  v.  Stephens,  65  Mo.  670. 
681.  27  AmR  302.  the  court  say:  'An- 
other reason  occurs  why  the  statute 
referred  to  is  Inapplicable.  The  right 
of  the  plaintiff  accrued  by  reason  of 
the  attachment  levied  long  before  the 
statute  under  consideration  became 
operative.  This  did  not  take  place 
until  August  1.  1866,  when  the  gen- 
eral statutes  of  18$&,  where  section 
14  first  appears,  took  effect.  The 
fact  that  the  Judgment  and  execu- 
tion occurred  at  a  subsequent  period 
Is  not  material,  as  it  has  been  fre- 
quently decided  the  execution  sale  re- 
lates to  the  levy  of  the  attachment 
and  creates,  from  that  moment,  a 
valid  charge,  which  could  not  be  de- 
vested by  any  subsequently  opera- 
tive legislative  enactment'  In  the 
case  of  Kelly  v.  Dill,  23  Minn.  435. 
439,  the  court  aay:  "The  proposition 
that  property  may  be  seized,  at- 
tached, or  levied  upon,  to  answer  the 
debts  of  the  owners,  includes  the 
further  proposition  that  such  seiiure, 
attachment  or  levy  may  be  made 
effectual  by  a  sale,  or  any  subse- 
quent acts  necessary  for  that  pur- 
pose. The  liability  to  selsure  Im- 
plies the  liability  to  sale.  The 
right  to  sell  is  fixed  by  the 
selEure.  Such  right  is.  from  the 
time  the  lien  attaches  by  the  seizure, 
a  vested  right  and  property.  In  this 
respect  there  is  no  difference  be- 
tween a  Hen  secured  by  a  levy  of  an 
attachment  and  one  secured  by  the 
docketing  of  a  Judgment  or  the  levy 
of  an  execution,  except  that  it  may 
be  defeated  by  the  dissolution  of  the 
attachment  or  failure  to  obtain  Judg- 
ment There  is  no  reason  to  sup- 
pose from  the  language,  either  of  the 
constitution  or  of  the  statute,  that 
it  was  intended  to  give  to  the  debtor 
the  power,  by  hts  own  acts,  to  de- 
prive others  of  rights  previously  ob- 


tained in  his  property.    They  could 
be  deprived  of  such  righis  only  hj 
due  process  of  law.'    In  the  case  of 
Da.y  V.  Madden,  9  Colo.  A.  464.  48  t 
1068,  the  court  say:    This,  however, 
does  not  dispose  of  the  question.  It 
virtually  assumes,  as  the  basis  of 
the  proposition,  that  which  remains 
to    be    demonstrated;    and    that  Is 
whether  the  plaintiff,  by  virtue  of  his 
writ  acquired  that  which  the  legis- 
lature was  powerless  to  take  away. 
The   courts   which   liave   had  thti 
question  under  consideration  have  sl- 
ways  held  that  where  the  law  im- 
plied only  to  the  remedy,  yet  if.  prac- 
tically and  in  effect  It  destroyed  anr 
right   which   the  plaintiff  had  ac- 
quired, or  had  a  right  to  acquire,  it 
should  be  taken  to  affect  the  sub- 
stance of  his  cause  of  action,  and 
could  not  be  taken  to  act  retrospec- 
tively.    The  writ  of  attachment  is 
said  to  be  only  a  remedy,  provided 
by  statute,  whereby  the  plaintiff  may 
secure  his  debt  if  he  ultimately  be 
able  to  prove  it  and  reduce  it  to 
Judgment    There  is  a  measure  of 
truth  In  the  contention  and  I  confess 
that  originally  I  was  of  the  opinion 
it   was  an   unanswerable  argument 
tliat  the  writ  of  attachment  was  only 
a  matter  of  remedy,  and  might  be  de- 
stroyed and  taken  away  by  the  legis- 
lature at  will,  and  the  plaintiff  was 
not  at  liberty  to  complain.  Maturer 
refiectlon,  however,  has  convinced  m« 
that  the  right  to  a  writ  of  attacli- 
ment  when  it  accrued  and  was  exer- 
cised while  the  statute  was  in  force 
permitting  it  gave  to  the  attach- 
ment plaintiff  a  right  which  may  be 
called  either  "vested"  or  "eobstan- 
tlal,"  at  pleasure,  but  nevertheless  a 
right  which  could  be  neither  talus 
away  nor  destroyed  by  the  repeal  of 
the  statute  under  which  It  had  been 
regularly  acquired.    This  contention 
has  been  forced  upon  me  as  a  result 
of  an  examination  of  the  various  au- 
thorities in  this  state  regarding  at- 
tachments Hens  and  the  rights  of  at- 
tachment creditors,  as  well  as  by  a 
consideration   of   the   force   and  ef- 
fect of  the  act  of  1891,  which  has 
been  adverted  to.     Under  our  stat- 
utes, an  attachment  plaintiff   Is  in 
reality  and  for  many   purposes  an 
incumbrancer.     It  is  quite  true  the 
lien  which  he  acquired  la  contingent 
rather  than  Inchoate,  and  dependent 
not  only  upon  a  compliance  with  the 
statute  which  provides  for  its  issue, 
but  also  upon  the  subsequent  recov- 
ery of  a  Judgment  and  proof  of  a 
cause  of  action  on  which  he  liad  a 
right  to  sue  when  he  commenced  his 
action.     In  this  sense  it  Is  contin- 
gent; in  another,  it  la  absolute,  or 
becomes  absolute.  If  the  ground  of  it 
be  not  successfully  traversed  and  the 
plaintiff  ultimately  succeeds.    If  the 
plaintiff  recover  Judgment,  and  his 
attachment  be  sustained,  he  acquires 
an  absolute  Hen.  which  Iws  existed 
from  the  time  of  the  levy  of  the  proc- 
ess, relates  back  to  that  date,  and  ts 
enforceable  as  of  that  time  and  to 
that  extent,  as  against  all  interven- 
ing persons,  whetlier  purchasers.  In- 
cumbrancers, or  execution  or  attach- 
ing creditors.   In  other  words,  he  has 
an  absolute  right  to  have  subjected 
to  his  execution  the  property  which 
he  tias  impounded,  and  Its  proceed)) 
may  be  devoted  to  the  liquidation  of 
the  debt,  as  against  all  other  per- 
sons who  are  subsequent  in  time  In 
their  rights,  and  however  their  rights 
may  be  acquired.    It  has  even  been 
held  in  this  state  that  the  giving  of 
a  forthcoming  bond  does  not  releese 
the  attachment  but  that  the  property 
still  remains  subject  to  the  writ  and 
the  Hen  until  the  Judgment  is  paid 
and  aatlsfled.    The  lien  has  been  ad- 
Judged  good  as  against  unrecorded 
deeds  as  well  as  subsequent  attach- 
ing creditors.    We  are  therefore  of 
the  opinion  that  the  Judgment  siiould 
have  sustained  the  attachment,  be- 


For  irtsr  num,  aevrtepi 


I  and  «kaaffee  in  tbe  law  Mt  eamoIatlTe  Annotatloni^  sane  title,  ngt  and  note  nwaber. 
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in  property,"  and  is  not  of  same  binding  force 
aa  a  judgment  lien,'"  but  it  is  an  aetoal  and  sub- 
stantial aeonrity"  and  eonstitntes  a  elond  on  tbe 
legal  title,'^  and,  although  arising  by  operation  of 
law,*"  has  been  held  to  be  as  speeifie  as  if  created 
by  virtue  of  a  voluntary  act  of  the  debtor  and  to 
stud  upon  as  high  equitable  grounds  aa  a  mortgage 
lien.**  It  has  also  been  held  that  the  r^ht  ac- 
quired by  an  attachment  of  projjerty  is  sufficient 
to  justify  the  attaching  creditor  in  filing  a  bill  in 
eqmty  to  clear  the  property  from  adverse  claims,** 


or  to  preserre  the  lien  of  the  attaohment  when  neces- 
sary papers  have  been  lost  and  cannot  be  supplied,*^ 
or  in  applying  for  an  injunction  against  the  sale  of 
the  property  under  an  execution  issued  on  a  sub- 
sequent judnnent.*' 

[i  521]  B.  Date  of  Ozifin.  The  prevailing  doc- 
trine is  that  tbe  lien  dates  from  the  time  when 
the  writ  of  attachment  is  levied,  or,  as  the  propo- 
sition is  often  stated,  the  title  of  the  purchaser  of 
attached  property  at  an  execution  sale  relates  back 
to  the  time  of  levy;*'  but  in  some  jurisdictions 


cause  by  the  levy  the  plaintiff  ac- 
quired an  interest  In  the  property 
which  became  definite,  fixed,  certain, 
and  vested  by  the  ultimate  recovery/ 
And  when,  as  in  thia  case,  the  judg- 
tnents,  both  in  the  attachment  and 
the  personal  suit,  shall  have  been 
rendered  by  the  court  prior  to  the  en- 
actment of  the  statute  claimed  to  be 
retroactive,  the  reason  for  protect- 
ing tbe  lien  established  by  the  pro- 
eeedins  becomes  the  stronger.  When 
these  Judgments  are  rendered,  the 
attachment  suit  becomes  merged  into 
the  personal  Judgment;  It  is  at  an 
end;  it  no  longer  exists.  As  a  rem- 
edy In  the  particular  ease,  It  has 
fully  performed  its  ofRces  and  es- 
Ubllshed  the  rights  for  which  it  was 
called  Into  requisition.  The  remedy 
Is  at  an  end,  but  that  which  was 
established  by  Its  use — the  lien — 
stands  as  the  final  Judgment  of  a 
court  of  competent  Jurlsalctlon,  ren- 
dered at  the  conclusion  of  the  suit, 
and  hence  any  subsequent  legislative 
enactment  relating  to  U  cannot  be 
said  to  relate  to  the  remedy,  for  that 
had  been  exhausted.  From  the  very 
nature  of  things,  it  can  only  relate 
to  the  right:  and  that  right  is  the 
lien  unalterably  fixed  by  law  and  the 
judgment  of  a  court — a  right  to  have 
appropriated  to  the  payment  of  a 
Judgment  debt  specific  property, 
which  has  been  duly  brought  Into  the 
custody  of  the  law  and  condemned 
to  that  purpose.  Richardson  v.  Ad- 
ler,  46  Arlt.  48;  Lyon  v.  Sandford,  6 
Coon.  644;  Peo.  v.  Cameron,  7  111. 
468;  Hannahs  v.  Pelt.  15  Iowa  141; 
TUlotson  T.  Millard.  7  Minn.  613.  82 
AraD  112;  Lackey  v.  Selbert,  23  Mo. 
85;  Goore  v.  McDaniel,  12  S.  C.  L. 
480;  Myers,  Vested  Rights,  138  et 
acq.  Chief  Justice  Marshall,  In  the 
case  of  Tyrell  v.  Rountree.  7  Pet. 
(U.  B.)  464.  8  L.  ed.  749,  says:  'An 
interest  was  vested  In  him  for  the 
purpose  of  that  Judgment.  The 
judgment  did  not  create  a  general 
lien  on  It.  but  was  a  specific  appro- 
priation of  the  property  Itself  to  the 
satfs^x^lon  of  that  particular  Judg- 
ment. The  process  which  Issued  did 
not  direct  the  officer  to  levy  It  on 
the  property  of  the  defendants,  but 
to  sell  that  speclflo  property  which 
was  already  In  his  possession  by  vir- 
tue of  the  attachment  and  was  al- 
ready condemned  by  the  judge  of  a 
competent  tribunal.  The  subsequent 
division  of  the  county  could  not  de- 
vest this  vested  interest,  or  deprive 
the  ofllcer  of  the  power  to  finish  a 
process  which  was  rightly  began.' 
We  hold  therefore,  that  the  lien  of  an 
attachment  which  has  been  duly  lev- 
led  and  perfected  by  a  Judgment  be- 
comes a  vested  right  as  against  the 
property  of  the  debtor  upon  which 
the  writ  has  been  levied,  which  can- 
not be  impaired  by  subsequent  legis- 
lation." McPadden  v.  Blocker.  2  Ind, 
T.  280,  278,  48  SW  1043.  58  LRA  878. 
For  the  learned  Judge's  discussion  of 
the  second  point  suggested  at  the  be- 
ffinning  of  the  above  quotation  see 
infra  B  549. 

84.  Lyon  v.  Sandford,  S  Conn.  S44: 
Tetsloff  v.  May,  151  Iowa  441.  131 
NW  647,  AnnCaslSlSA  341. 

[a]  It  oaanot  be  ooavMred  or  as- 
siffwa  separate  from  the  debt  which 
It  secnres.  Lyon  v.  Sandford,  fi 
Oona.  644. 


[b]  The  oredltox  aoqnlres  no  legal 
right  or  title  to  the  property.  'The 
attachment  is  a  mere  equity,  and  he 
cannot  sell  more  than  his  debtor's 
Interest,  Malligan  v.  Neeter.  6  Ky. 
Op.  10». 

38.   Reeves  v.  Johnson,  IS  N.  J.  L, 

29. 

3S.  Harrison  v.  Trader,  2$  Ark. 
85;  Emery  v.  Tount,  7  Colo.  107,  1  P 
686;  Byers  v.  McEniry,  117  Iowa  49». 
91  NW  797. 

[a]  nifl  Uen  is  of  eaaal  foros 
with  that  of  a  Judgment  or  execution. 
Ex  p.  Foster,  9  F.  Cae.  No.  4,960,  2 
Story  131;  Hervey  v.  Champion,  11 
Humphr.  (Tenn.)  669.  But  compare 
Phillips  V.  Ash.  63  Ala.  414.  And  see 
Wining  V.  Bleeker,  2  Serg.  &  R.  (Pa.) 

[b]  Vnder   the    Halted  States 

WKaintsiUff  Aofe^Thua  an  attach- 
ment on  mesne  process,  even  before 
Judgment  or  default,  was  held  to 
give  a  lien  or  security  upon  property 
within  the  second  section  of  the 
United  SUtes  Bankrupt  Act  of  1841. 
and  the  proviso  of  the  United  States 
Bankruptcy  Act  of  August  19,  1844, 
which  were  to  the  effect  that  noth- 
ing therein  should  be  construed  "to 
annul,  destroy  or  impair  .  .  .  any 
Hens,  mortgages  or  other  securities 
on  property,  real  or  personal,"  etc. 
Davenport  v.  Tilton,  10  Mete.  (Mass.) 
320;  Kittredge  v.  Warren.  14  N.  H. 
609.  Contra  In  re  Bellows,  3  F.  Cas. 
No.  1.278.  3  Story  428;  ICx  p.  Foster,  9 
F.  Cas.  No.  4,960,  2  Story  131. 

[c]  A  transfer  of  tlio  debt  on 
whldli  tbe  attaoluneat  issued  will 
carry  with  It  the  lien,  and  the  pur- 
chaser of  the  debt,  by  pursuing  the 
suit  to  Judgment  and  levying  the  ex- 
ecution on  the  land,  will  acquire  all 
the  rights  of  the  original  creditor. 
Lyon  V.  Sandford.  S  Conn.  644. 

37.  Mulllna  Aiken,  1  Helsk. 
(Tenn.)  635. 

38.  Harrison  v.  Trader.  29  Ark. 
85. 

38.    Carter  v.  Champion,  8  Conn. 
549,    21    AmD    695;  McE^deh 
Blocker,  2  Ind.  T.  2«q.  48  SW  1048. 
Compare  Blgelow  v.  Toplltt.  26  Tt. 
278.  60  AmD  2<4, 

40.  Francis  v.  Lawrence,  48  tt.  J. 
Eq.  608,  22  A  259;  Cocks  v.  Varney, 
46  N.  J.  Eq.  72,  17  A  108;  Smith  V. 
Mulrheid,  84  N.  J.  Eq.  4  [rev  36  N.  J. 
Eq.  303];  Greenleaf  v.  Mumford,  19 
AbbPr  (N.  T.)  469,  30  HowPr  30  [rev 
on  other  grounds  4  AbbPrNS  130]; 
Rlnchey  v.  Stryker.  26  HowPr  (N. 
T.)  75;  Matlock  v.  Babb,  31  Or.  616, 
49  P  873;  Bennett  v.  Mlnott,  28  Or. 
339,  29  P  997,  44  P  288.  But  compare 
Tennent  v.  Battey,  18  Kan.  324  (hold- 
ing that  the  claim  of  an  attaching 
creditor  before  he  has  recovered 
Judgment  is  conditional  and  contin- 
gent and  not  sufficiently  certain  to 
authorize  him  to  maintain  an  action 
to  set  aside  an  alleged  fraudulent 
conveyance  by  defendant).  Contra 
Melville  V.  Brown,  16  N.  3.  L.  868. 

[a]  The  Ilea  mnst  be  v«rf«oted  la 
a  court  of  law  before  resort  can  be 
had  to  equity  to  secure  the  benefits 
therefrom.  Morton  v.  GrafUln,  68  Md. 
646,  13  A  341.  16  A  298;  Rhodes  V. 
Amslnck.  88  Md.  846. 

Eb]  miffht  of  ftttitdUar  erMUtor 
to  eoBtsst  dsvlse  of  atts«h«d  srop- 
wtji^An  attaching  creditor  oz  real 
estate  has  a  right  to  contest  the 


validity  of  a  will  of  that  estate  be- 
fore be  has  obtained  Judgment  and 
levied  his  execution  thereon.  Smith 
V.  Bradstreet,  16  Pick.  (Mass.)  264 
[crit  Ex  p.  Foster,  9  F.  Cas.  No.  4.960, 
2  Story  131,  where  it  Is  said  that 
this  case  goes  farther  than  the  gen- 
erality of  the  authorities  In  support 
of  the  proposition  that  an  attach- 
ment creates  a  lien  in  the  full  sense 
of  that  term  upon  the  attached  prop- 
erty; that  it  gives  a  perfect,  fixed, 
and  vested  lien,  as  much  so  aa  a  lien 
by  a  mortgage  upon  personal  estate], 

41.  Alley  V.  Carrol,  6  Helsk. 
(Tenn.)  221. 

43.  Schuster  v.  Rader,  13  Colo. 
329,  22  P  505. 

43.  U.  S. — Tyrell  v.  Rountree,  7 
Pet.  464,  S  L.  ed.  749  [afC  24  F.  Cas. 
No.  14.318,  1  McLean  96]  (constru- 
ing Tennessee  statute). 

Ala.— Origg  V.  Banks,  69  Ala.  811: 
Langdon  v.  Ralford,  20  Ala.  632; 
Pond  V.  Oriffln,  1  Ala.  678. 

Cal. — Godfrey  v.  Monroe,  101  Cal. 
224.  35  P  761;  Riley  v.  Nance,  97 
Cal.  203,  31  P  1126,  32  P  31S;  Sharp 
V.  Baird,  43  Cal.  577:  Taffts  v.  Man- 
love,  14  Cal.  47,  78  AmD  610. 

Colo. — Thompson  v.  White,  25 
Colo.  236,  54  P  718:  Rrecne  v.  Mer- 
chants', etc..  Bank.  11  Colo.  97,  17 
P  280;  Tilton  v.  Cofield,  2  Colo.  392. 

Del. — Stocklcy  v.  Wadman,  6  Del. 
350. 

Fla.— McClpllan  v.  Solomon,  23  Fla. 
4S7.  2  S  S2r,.  1]  AniSn  ?.'&\. 

11!,— Martin  v,  Dr-vdeii,  n  111.  187. 

Inci.  T. — McFadden  v.  Blocker,  2 
Ind.  T.  260,  48  SW  1043,  58  LRA 
878. 

Iowa. — Schoonover  v.  Osborne,  111 
Iowa  140,  82  NW  505,  82  AmSR  496; 
Cltlxens  Nat.  Bank  v.  Converse,  101 
Iowa  807,  70  NW  200;  Kuhn  v. 
Graves.  9  Iowa  303.  Compare  How- 
ard V.  Traer,  47  Iowa  702, 

Kan.— R.  T.  Davis  Mill  Co.  v. 
Bangs,  6  Kan.  A.  38,  49  P  628. 

La. — Trounstein  v.  Rosenham,  22 
La.  Ann.  625;  Harris  T.  Andrews,  2A 
liE.  Ann.  661;  Cochran  T.  Walker,  10 
La.  Ann.  481;  Tufts  v.  Cdrradine.  3 
La.  Ann.  480. 

Me. — Brown  v.  Williams,  SI  Ue. 
403:  Abbott  V.  Sturtevant,  80  Me.  40; 
Gilbert  v.  Merrill,  8  Me.  296. 

Md. — May  v,  Buckhannon  River 
Lumber  Co.,  70  Md.  448.  17  A  274; 
Cockey  v.  Milne,  18  Md.  200. 

Mass. — Coffin  v.  Ray,  1  Mete.  812; 
Almy  V.  Wolcott,  13  Mass.  73. 

Mich.— Hunt  V.  Strew,  39  Mich. 
368. 

Miss. — Redus  V.  Wofford,  12  Miss. 
579;  Mears  v.  Wlnslow,  Sm.  &.  M.  Ch. 
449. 

Mo.— Hall  V.  Stephens,  65  Mo.  670, 
27  AmR  302  ;  Huxley  v.  Harrold,  62 
Mo.  516:  Lackey  v.  Selbert,  23  Mo. 
85.  Compare  Winnlngham  V.  True- 
blood.  149  Mo.  672,  61  SW  399. 

Nebr.— Wright  v.  Smith,  11  Nebr. 
341.  7  NW  537. 

N.  T.— Anthony  V.  Wood,  96  N.  T. 
180,  14  AbbNCas  383,  67  HowPr  424. 
6  NTCIvProc  164  frev  29  Hun  239]; 
Burkhardt  v.  McClellan,  1  Abb.  Dec, 
268.  15  AbbPr  243  note  [aff  7  HowPr 
2481;  Wilson  v,  Forsyth,  24  Barb. 
106;  Kuhlman  v.  Orser.  12  N.  T.  Su- 
per. 242;  Thacher  v.  Bancroft,  15  Abb 
Fr  248;  American  Exch.  Bank  v.  Mor- 
ris C!anal,  etc.,  Co..  0  HlU  862. 

N.  C — German  Looking  Glass  Plate 
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the  Lien  is  held  to  arise  as  soon  as  the  writ  is  placed 
in  the  sheriff's  hands  for  service.^'^ 

Filing  of  certificate.  Where  the  filing  of  a  cer- 
tificate and  copy  of  the  writ  in  a  designated  pubiio 
office  is  necessary  to  complete  a  levy,^°  the  lien  dates 
from  the  time  when  such  certificate  is  filed.^ 

Where  affidavit  is  amended.  The  amendment  of 
a  merely  irregular  afiidavit  has  been  held  not  to 


Co.  T.  Aehevllle  Pumtture,  etc,  Co., 
12<  N.  C.  888,  S6  SB  19»;  Mor«head 
V.  Westflm  North  Carolina  R  Co., 
96  N.  C.  362;  McMillan  t.  ParsonB.  52 

N.  C.  163. 

Oh.— Parker  v.  Miller,  9  Oh.  108; 
Central  Sav.  Bank  Co.  v,  Langenbach, 
:  OhS&CP  182.  1  OhNP  124. 

Or. — Dickson  v.  Back.  32  Or.  217, 
SI  P  727:  Maxwell  v.  BoUes,  28  Or. 
1,  41  P  661. 

S.  C. — Crocker  t.  Badclitfe,  S  8.  C. 
L.  23. 

Tex. — Riordan  V.  Brltton,  69  Tex. 
198.  7  SW  BO.  5  AmSR  37;  Bolrd  v. 
Trice,  51  Tex.  555  [overr  Stone  v. 
Darnell,  20  Tex.  11];  Walton  v.  Cope, 
3  Tex.  Civ.  A.  499,  22  SW  765. 

Va. — Williamson  v.  Bowie,  6  Munf. 
(20  Va.)  176. 

W.  Va.— Bowlby  v.  De  Witt,  47  W. 
Va.  323,  34  SE  919;  Poling  v.  Flana- 
gan, 41  W.  Va.  191,  23  SE  685. 

Wis. — Robertson  v.  Kinkhoad.  26 
Wis.  560;  Russell  v.  Lawton,  14  Wis. 
202,  80  AmD  769. 

N.  S. — Merchants'  Bank  t.  Canada 
Steel  Co..  17  N.  8.  258. 

Ont. — Robinson  v.  Bersln,  10  Ont, 
Pr.  127;  Potter  v.  Carrolf,  9  U.  C.  C. 
P.  442:  KingsmlU  v.  Warrener.  IS  U. 
a  Q.  B.  18. 

See  Potlatch  Lumber  Co.  t.  Run- 
kle.  16  Ida.  192,  101  P  396.  23  LRANS 
536,  18  AnnCas  591;  Smart  v.  Bur- 
gess, 35  R.  I.  149,  85  A  742. 

[a1  A  second  attachment  (1)  on 
property  binds  the  debtor's  Interest 
from  the  time  when  It  is  levied  (Nor- 
ton V,  Babcock,  2  Mete.  (Mnas.)  510); 
(2)  and  after  a  flrat  attachment  was 
voluntarily  abandoned  an  attempt 
by  a  second  attaching  creditor  to 
obtain  priority  over  an  intervening 
purchaser  by  tacking  his  lien  to  that 
of  the  previous  attachment  was  un- 
successful (Smith  V,  Whitfield,  67 
Tex.  124,  2  SW  822.  But  see  Shirk  v. 
Wilson,  13  Ind.  129,  where  It  was 
held  that  the  Hen  of  creditors  filing 
claims  under  an  attachment  suit 
dated  from  the  time  when  the  first 
writ  was  given  to  the  sherlfT.  Com- 
pare Zelgenhager  v.  Doe,  1  Ind.  296). 

[b]  VecesBltr  of  aerrlce  of  cita- 
tion.— Under  a  statute  providing  In 
effect  that  a  valid  attachment  levy 
upon  land  shall  create  a  lien  from 
the  date  of  the  levy.  It  was  held 
that  it  was  immaterial  that  the  serv- 
ice of  the  citation  upon  the  owner,  a 
nonresident,  by  publication,  was  not 
completed  until  after  the  levy,  and 
that  a  purchaser  from  him,  after  the 
levy,  but  before  the  completion  of 
the  service,  takes  subject  to  the  lien 
of  the  attachment,  Walton  v.  Cope, 
3  Tex.  Civ.  A.  499,  22  SW  765. 

[c]  fallnre  to  give  bond. — An  at- 
tachment is  a  Hen  on  personal  estate 
from  levy,  under  Code  c  106  S  9,  al- 
though no  bond  Is  given,  under  the 
provisions  of  Code  c  106  S  6,  to  au- 
thorize the  officer  to  take  possession; 
and  one  purchasing  of  the  debtor 
with  notice  of  the  levy  takes  sub- 
ject to  it.  Bowlbv  V.  De  Witt.  47  W. 
Va,  323,  34  SE  919. 

fd]  AmMidmeut  enla^lnff  plaln- 
tUT's  oIbIqu— ^n  amendment  of 
plaintiff's  coWt)laint,  made  In  the 
furtherance  of  Justice,  without  any 
fraudulent  intent,  and  which  did  not 
include  any  new  cause  of  action  or 
embrace  any  other  claim  than  was 
contaftied  in  the  original  complaint, 
did  not  have  the  effect  of  rendering 
an  attachment  In  the  case  InvaHd  aa 
against  attachments  levied  before 
the  amendment  was  made,  notwith- 


standing the  amondment  enlarged  the 
amount  claimed  in  the  original  com- 
plaint, and  w^tch  the  attachment 
was  sued  out  to  secure.  Suksdorff  v. 
BlBham,  13  Or.  869,  12  P  818. 

[e]  Amendment  obaBging  action 
against  partnership  to  rait  against 
on*  of  partnara, — Defendant  levied 
upon  partnership  property  on  a 
claim  against  the  property.  Plaintiff 
then  levied  upon  the  Individual  In- 
terest of  one  of  the  partners.  After 
plaintiff's  levy  defendant,  by  amend- 
ment, changed  his  suit  against  the 
partnership  to  a  suit  against  one  of 
the  members  of  the  firm,  and  took 
Judgment  against  the  partner  on 
whose  interest  plaintiff  had  levied. 
It  was  held  that  plaintiff's  claim  was 
prior  to  defendant's.  Moody  v.  Lu- 
cler,  62  N,  H.  584. 

[f]  The  giving  of  notio*  to  da> 
fendant,  as  required  by  statute,  does 
not  fix  the  time  of  the  inception  of 
the  lien.  Citixens'  Nat  Bank  v.  Con- 
verse, 101  Iowa  307,  70  NW  200. 

[gl  Wli^  a  TazlotT  of  artlolas 
la  attaahed,  and  the  omcer  occupies 
himself  in  the  levy  of  the  attach- 
ment, with  no  unnecessary  delay,  un- 
til he  has  secured  all  the  gooda,  the 
taking  should  be  treated  as  one  act, 
even  though  it  occupies  more  than 
one  day.  Drake  Attachment  I  192. 
And  see  Bishop  v.  Warner^  19  Conn. 
460. 

[h]  Slwi  from  data  of  oflLcer^ 
return. — By  statute  In  Arlxona  and 
Oregon  the  tlen  does  not  commence 
until  a  recording  of  the  levy.  Mena- 
ger  V.  Farrell,  6  Ariz.  316,  67  P  607; 
Schlosser  v.  Beemer,  40  Or.  412,  67 
P  299. 

44.  Ark.— Under  Civ.  Code  S  232, 
as  amended  in  1871,  the  lien  of  the 
attachment  dates  "from  the  time  of 
the  delivery  of  the  order  to  the  sher- 
iff or  other  officer,"  Simon  v.  Adler- 
'Ooldman  Comm.  Co.,  66  Ark.  292,  19 
SW  921;  Cross  v.  Fombey.  64  Ark. 
179,  15  SW  461;  Bergman  v.  Sells,  39 
Ark.  97.  But  before  the  adoption  of 
the  civil  code  It  was  held  that  a  writ 
of  attachment  did  not  give  a  lien 
upon  property  until  levied  upon. 
FreUpon  v.  Green,  19  Ark.  376;  Lamb 
v.  Belden,  16  Ark.  539;  Merrick  v. 
Hutt,  15  Ark.  331. 

Ind. — Thomas  v.  Johnson,  137  Ind. 
244,  36  NK  893;  Fee  v.  Moore.  74  Ind. 
319:  Shirk  v.  Wilson,  13  Ind.  129. 

Ky.— Kentucky  Z^ch.  Bank  v.  CHl- 
Ilaple,  43  SW  401.  19  KyL.  1317; 
Phelps  V.  Katcllffe,  3  Bush  334: 
Thompson  v.  Callings,  1  KyL.  402,  10 
Ky.  Op.  842.  Compare  Oray  v,  Rob- 
inson, 9  KyL  766. 

N.  J.— Tomlinson  V.  Stiles.  28  N. 
J.  L.  201  (decided  under  a  statute 
expressly  changing  the  rule  estab- 
lished by  former  holdings  In  Vree- 
land  V.  Bruen,  21  N.  J.  L.  214;  Lum- 
mls  V.  Boon,  3  N.  J.  L.  305). 

Pa. — Drelsbach  v.  Mechanics'  Nat. 
Bank,  113  Pa.  554,  6  A  147;  Phila- 
delphia Nat.  Bank  v.  Hllgert,  3 
Pennyp.  437;  Rice  v.  Wallnszius,  12 
Pa.  Super.  329;  Underbill  v.  Mc- 
Uanus,  4  Pa.  Dlst.  404;  Bradley  v. 
Prdndergast,  2  Del.  Co.  527;  Harrl- 
ibK.  V,  Hllgerl,  16  Phila.  87.  Com- 
pare Schacklett's  App.,  14  Pa.  326. 

[a]  In  Tennessee  the  property  is 
bound  from  the  filing  of  an  attach- 
ment bill  In  chancery  or  the  Issue  of 
the  attachment  writ  at  law,  provided 
the  property  Is  described  In  the  bill 
or  writ.  Vance  v.  Cooper.  2  Helak, 
93  [rev  2  Coldw.  497]:  Burrough  v. 
Brooks,  3  Head  392.    But  see  Sharp 


affect  the  time  of  the  commencement  of  the  lien.*' 
Where  petition  is  amended.  Where  a  merely  de- 
fective petition  in  an  attachment  proceeding  is 
amended,  so  as  to  perfect  the  action  and  not  present 
a  new  cause  of  action,  the  amendment  relates  ba^ 
to  the  filii^  of  the  petition,  and  the  lien  of  the 
attachment  is  preserved  from  that  time,  even  against 
the  lien  of  subaequent  attacbers  of  the  same  pn^ 

Hunter,  7  Coldw.  SS9  (where  & 
pnrchaser.  before  the  institution  of 
attachment  proceedings,  whose  deed 
was  recorded  between  the  date  of 
filing  the  bill  and  the  levy,  was  al- 
lowed to  prevail  over  the  attaching 
creditor);  Vinson  v.  Huddleton. 
Cooke  254. 

[b]  Where  amended  plsadlags 
wera  filed  describing  property  not 
mentioned  In  the  original  petition, 
the  Hen  dated  from  the  time  when  a 
writ  Issued  on  such  pleadings  was 
placed  in  the  hands  of  the  officer. 
Phelps  v.  Ratcltffe,  3  Bush  (Ky.)  334. 

[c]  The  mere  tnatttntton  of  aa 
action  for  a  debt  and  the  suing  out 
of  an  attachment  do  not  create  a  lien 
on  property  described  in  the  peUtloa. 
and  on  which  the  attachment  la  lev- 
led.  If  the  attachment  Is  Invalid,  be- 
cause the  atlldavit  required  by  the 
code  was  not  made  before  it  was 
issued.  Such  a  proceeding  does  not 
create  a  lis  pendens  lien.  Meyer  v. 
Ruff,  16  SW  84,  13  KyL  S64.  In  for- 
eign attachment  the  gooda'  ot  de- 
fendant are  not  bound  until  the 
writ  is  levied.  Posey's  ESst..  1  Chast 
Co.  fPa.>  851. 

[d]  IMraetloBs  not  to  lavr  would 
prevent  an  attachment  writ  from 
becoming  a  lien  on  defendant's  prop- 
erty as  eoon  as  It  was  delivered  into 
the  sheriff's  hands,  and  a  transfer 
of  the  property  before  Uie  officer 
was  directed  to  execute  the  writ 
would  have  priority  over  the  attach- 
ment, Blakely  v.  Smith,  26  SW  584, 
16  KyL  109;  Gray  v.  Patton,  13  Bnsh 
(Ky.)  625. 

4B.    See  supra  U  432,  433,  44G. 

46.  Davis  Sewing-liach.  Co.  v. 
Whitney,  61  Mich.  518,  28  NW  674; 
Winnlngnam  v.  Trueblood.  149  Mo. 
572,  51  SW  399;  Schlosser  v.  Beemer, 
40  Or.  412,  67  P  299. 

[a]  In  Mlssonrl  (1)  some  of  the 
earlier  cases  held  that  the  Hen  of 
the  attachment  dated  from  the  mo- 
ment the  levy  was  Indorsed  on  the 
writ,  although  the  writ  still  renulned 
in  the  handis  of  the  officer  making 
the  levy.  Huxley  v.  Harrold,  62  Mo. 
516;  Durossett  v.  Hale.  88  Ho.  346: 
Lackey  v.  Seibert.  23  Mo.  8S.  (2) 
But  under  Rev.  St.  (1879)  c  «  |  420. 
providing  that  where  land  is  attached 
the  officer  shall  file  in  the  recorder's 
office  of  the  county  where  it  is  situ- 
ated an  abstract  of  the  attachment 
showing  the  names  of  the  parties, 
the  amount  of  the  debt,  the  date  of 
the  levy,  and  a  description  of  the 
land.  It  is  held  that,  although  the 
statute  does  not  expressly  so  pre- 
scribe, the  Hen  of  the  attachment 
dates  from  the  time  that  the  abstract 
Is  filed.  Stanton  v.  Bosohert.  104  Mo. 
893,  16  SW  393. 

rb]  A  clerical  mistake  of  tbs 
clerk  in  recording  the  certificate  la 
substituting  the  name  of  one  county 
for  another  In  the  title  of  the  cause 
will  not  defeat  the  Hen.  Schlosaer 
v.  Beemer,  40  Or.  412,  67  P  299. 

47,  See  Goodman  v.  Henry,  48  W. 
Va.  526,  26  SE  528.  85  LRA  ^47. 

[a]  ninstratlon* — Where  an  affi- 
davit In  attachment,  .which  waa  ir- 
regular hut  not  so  defective  aa  to 
render  It  v6Id,  was  amended  by  leave 
of  court.  It  was  held  that  the  amend- 
ment had  relation  back  to  the  begin- 
ning of  the  proceedings,  and  the  Tien 
of  the  attachment  dated  not  from 
the  time  of  the  amendment  but  from 
the  levy,  so  that  no  superior  rlshts 
could  be  acquired  by  third  parties  by 
subsequent  attachmenta  intervenlns 
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erty.*'  Bat,  in  so  far  as  the  amendment  sets  up 
a  new  cause  of  action,  it  only  takes  effect  from  the 
time  of  tiling  it  as  to  persons  acquiring  a  lien  or 
interest  in  the  property  by  purchase  or  attachment; 
for,  as  to  the  new  cause,  such  persons  are  not 
pendente  lite  purchasers." 

Eelation  "hick  of  lien.  Where  there  is,  in  the 
same  suit,  more  than  one  affidavit  and  attachment, 
based  on  different  grounds,  the  lien  of  the  later  at- 
Ucfiments  does  not  relate  back  to  the  first."^ 

522]  0.  Duration.  Unless  terminated  by  a 
dissolation  of  the  attachment  or  judgment  for 
defendant  in  the  main  aeticm  "  an  attachment  lien 

belir«en  the  original  affidavit  and 
Che  amendment  Cook  t.  New  Tortc 
Corundum  Co..  114  N.  C  SIT,  1»  SB 

6e4. 

48.  Bamberger  v.  Moayon,  91  Ky. 
SIT.  16  SW  276,  13  KyL  102:  Symme 
Grocer  Co.  v.  Bumham.  6  OkL  618, 
S3  P  918. 

49w  See  Bamberger  v.  Moayon.  91 
Ky.  617.  1«  SW  276.  IS  KyL  102. 

SO.  Miller  v.  White,  46  W.  Va. 
67.  33  SK  332,  76  AmSR  791. 

52.    See  Infra  99  980-1104. 

5a.    See  Infra  it  1154.  115S. 

sa.  Colt  Slstare,  S5  Conn.  573, 
14  A  119,  AnnCa8l913C  248;  Lincoln 
L'pholeterlng  Co.  v.  Baker.  82  Nebr. 
592,  694,  118  NW  321  [quot  Cyc]. 

[a]  9ook«ttav  la  uMntUl  before 
the  attaolunent  lien  merges  In  the 

ftdgnent  lion.  Welnrelch  v.  Hens- 
r.  121  CaL  647.  64  P  254:  Emery  v. 
Tount,  7  Colo.  107,  1  P  686;  Davis  t 
J«RUlUL_4e  Kan.  19,  26  P  459. 

Ibl  VaiXvM  of  tt«  JadC*  or  ]u- 
tlee  to  awko  dookat  wtxlM  will  not 
defeat  the  Hen.  Hennessey  First 
Nat.  Bank  v.  HeBsar,  14  Okl.  115,  77 
P  36. 

[c]  mero  th*  jndffmrat  la  Mt 
Aoeketod  so  as  to  become  a  lien,  the 
Hen  of  attachment  continues  for  the 
Bame  length  of  time  that  the  statute 
Axes  for  the  life  of  a  Judgment  lien. 
Bagley  v.  Ward.  37  Cal.  121,  99AmD 
258:  Floyd  v.  Sellers,  7  Colo.  A  498 
U  P  373.  But  see  Campbell  v  At- 
wood,  (Tenn.  Ch.  A.)  47^  SW  168 
fwhere  it  was  held  that  failure  to 
sell  real  estate  within  a  year  after 

Sdgment  was  rendered  did  not  de- 
at  an  attachment  lien,  although  a 
Jndgment  Hen  by  statute  was  lim- 
ited in  duration  to  one  year).  ,Com- 
pare  Emery  v.  Tount.  7  Colo.  107,  1 
P  68€ 

54.  'u.  S. — Great  Palls  Nat,  Bank 

McCluro.  176  Fed.  208.  99  CCA  662. 

GhL— Ril«T  V.  Nance,  97  Cal.  20S, 
31  P  11«6,  W  P  816:  Bagloy  v.  Ward. 
37  CaL  121,  99  AmD  26C.     '  ^  , 

Colo. — Speelnoan  v.  .Chaffee.  5 
Colo.  247;  Tilton  Cofleld,  8  Colo. 
192 

111.— Pease  T.  Frank,  268  111.  SOO, 

105  NE  299.  „  „ 

Kan. — StUlman  v.  Hamer,  70  Kan. 
469,  78  P  83«,  109  AmSR  466.,, 

Mo. — Green  v.  Dougherty,  56  Mo. 
A.  217 

Nebr. — ^Lincoln  Upholstering  Co.  y. 
Baker.  82  Nebr.  692,  118  NW  821; 
Harvey  v.  Godding  77  Nebr.  289,  109 
NW  220.  124  AmSR  841. 

[a]  Tb*  Judgment  Uen  relatM 
back  to  the  beginning  of  the  attach- 
ment lien  when  the  latter  becomes 
merged  therein.  Hill  v.  Baker,  32 
Iowa  802,  7  AmR  198. 

jbl  AttaObmMit  of  laad  nbae- 
oantlr  Mlaetod  um  fconuatead. — 
Where  an  attachment  was  levied  on 
land  which  the  debtor  subsequently 
selected  as  a  homestead,  the  attach- 
ment lien  was  merged  In  the  Judg- 
ment obtained  by  the  attaching  cred- 
itor. In  re  Forbes,  186  Fed.  ,39,  108 
CCA  191.  ^  ^     C  «  , 

88.  apealman  v.  Chaffa4  *  Colo. 
247:  Avery  v.  Stephens,  48  Mch.  246, 
12  NW  211;  Bushey  v.  Ratfas,  45 
Mich.  181.  7  NW  802.  ^ 

la]   awMOBaVU    tlna^d)  One 


on  real  estate  continues  until  judgment  in  the  suit 
has  been  entered  and  docketed,"  when  it  merges 
in  the  judgment  lien,*^*  and  in  the  absence  of  statute 
an  attachment  lien  on  personal  property  will  con- 
tinue for  a  reasonable  time  after  judgment  to  al- 
low the  issue  and  levy  of  an  execution."  Some 
authorities  go  even  further  and  consider  that,  as 
the  attachment  lien  becomes  mei^ed  in  the  judg- 
ment/* its  duration  is  the  doration  of  the  judgment 
itself,"^  and  that  the  lien  of  the  attachment  con- 
tinues until  it  is  mei^ed  and  the  title  obtained  by 
a  sale  under  tlie  execution  issued  upon  the  judg- 
ment obtained  by  plaintiff,"^  or  until  the  judgment  is 


year  was  held  to  be  a  reasonable 
time  after  Judgment  within  which 
to  issue  execution  In  Speelman  v. 
Chaftee,  6  Colo.  247.  (2)  Thirty  days 
was  regarded  as  a  reasonable  period 
in  Gelges  v.  Orelner,  88  Hlch.  IM. 
36  NW  48. 

[b]  Vpoa  the  rotazn  unsatisfled 
of  aa  exeontlon  Im  an  aotlon  <iy  in 
which  property  has  been  attached, 
the  sherifTs  right  to  retain  the  prop- 
erty censes.  Peetsch  v.  Sommers,  81 
App.  Div.  265,  63  NTS  488,  28  NT 
CivProc  124.  But  see  I>ant  v.  Man- 
ley.  76  Fed.  627,  21  CCA  467  (holding 
that,  under  the  Michigan  statutes,  a 
return  of  nulla  bona  on  a  first  exe- 
cution after  judgment  Is  not  a  sur- 
render of  the  Hen  on  real  estate,  and 
that  no  delay  thereafter  Id  Issuing 
a  second  execution,  where  the  rights 
of  third  parties  do  not  intervene,  will 
discharge  the  attachment  if  such  de- 
lay finlis  short  of  clearly  Indicating 
an  Intention  to  abandon  the  same). 
(2)  The  Issuing  by  plaintiff  of  an 
execution  which  encountered  a  fraud- 
ulent obstruction  and  was  returned 
unsatisfied  has  been  held  not  to  be 
an  abandonment  of  the  attachment 
lien.  Merchants*  Nat.  Bank  v.  Green- 
hood,  16  Mont.  896,  41  P  260,  851. 

(cl  PresnmpUon  as  to  oontina^ 
aaoe  of  Ilea. — ^Where,  by  a  valid  at- 
tachment, a  creditor  acquires  a  Hen 
upon  the  property  of  his  debtor  prior 
to  other  creditors,  such  property  IS 
presumed  to  continue  until  It  Is 
made  affirmatively  to  appear  that  his 
priority  has  been  lost  tnrough  laches 
or  otherwise.  Westervelt  v.  Baker, 
1  Nebr.  (Unoff.)  635,  96  NW  793. 

[d]  An  atkaolutteiit  Ilea  remains 
effectual  to  preserve  a  priority  of 
lien,  although  It  Is  only  the -Judg- 
ment lien  that  can  be  enforced 
against  the  property  attached.  Pease 
V.  Prank,  268  111.  500,  106  NE  299 
[rev  182  111.  A.  381]. 

66.  Water  Supply  Co.  v.  Samow, 
6  Cal.  A.  586,  92  P  667  (holding  that 
the  lien  of  an  attachment  becomes 
merged  In  the  subsequent  Judgment 
If  the  identical  propu'ty  remains  In 
the  judgment  debtor  When  the  judg- 
ment Is  docketed).  And  see  supra 
note  64. 

ST.  Stlllman  T.  Hamer,  70  Kan. 
469,  78  P  836,  109  AmSR-4«S.  ■ 

08.  Colo. — Emery  v.  Tount,  7 
Colo.  107.  1  P  686. 

111.— Hogue  V.  Corblt.  166  111.  640, 
41  NE  219.  47  AmSR  232. 

Kan. — Stillman  v.  Hamer,  70  ICan. 
469,  78  P  836,  109  AmSR  46&. 

Or. — Kats  v.  Obenchaln.  48  Or,v8&E. 
85  P  817,  120  AmSR  821.         -  ■  i 

W.  Va. — Smith  v.  ParkersburgVOx- 
op.  Assoc.,  48  W.  Va.  232.  37  &S.-«i. 

[a]  Vnder  Mont.  Bev.  Oodes  S 
6807,  which  provides  that  Judgments 
of  the  district  courts  shall  be  Hens 
on  all  of  the  realty  of  the  Judgment 
debtor  for  six  years  after  their  ren- 
dition, an  attachment  Hen  Is  merged 
in  that  of  the  Judgment  recovered  In 
the  action,  which  continues  and  may 
be  enforced  by  execution  and  levy 
against  defendant's  realty,  whether 
covered  by  the  attachment  or  not. 
at  any  time  within  six  years,  but  not 
afterward;  and  such  statute  also  ap- 
plies to  judgments  of  federal  courts 


within  the  state,  by  virtue  of  the 
act  of  Aug.  1,  1888,  c  729  9  1  (25  U. 
S.  St.  at  I..  S57),  which  provides  that 
such  judgments  shall  be  Hens 
throughout  the  state  In  the  same 
manner  and  to  the  same  extent  as 
those  of  the  state  courts  of  general 
jurisdiction.  Great  Falls  Nat.  Bank 
V.  McClure,  176  Fed.  208,  99  CCA  562. 

[b]  Wliere  the  isnlng  of  exeour 
tlon  la  dalived. — In  a  case  where  an 
attachment  had  been  levied  upon 
real    property    of    defendant,  and 

Slain  tiff  recovered   Judgment  which 
id  not  become  a  Hen  upon  defend- 
ant's realty,  for  the  reason  that  a 

S roper  transcript  had  never  been 
lea,  so  that  the  only  Hen  which  the 
creditor  could  claim  was  under  the 
attachment,  and  no  execution  was  la- 
sued  for  more  than  two  years  after 
the  Judgment  was  ontered.  It  was 
contended  that,  where  the  Judgment 
Itself  is  not  made  a  Hen,  the  lien  of 
the  attachment  can  be  preserved  only 
by  the  Issue,  within  a  reasonable 
time,  of  an  execution  upon  the  Judg- 
ment, that  two  years  Is  not  a  rea- 
sonable tlm&  and  that  therefore  the 
attachment  lien  had  expired  before 
the  Issue  of  execution.  But  the  court 
held  that,  although  there  was  no 
provision  concerning  the  duration  of 
a  Hen  by  an  attachment,  the  Hen  of 
a  Judgment  continued  for  six  years, 
whether  an  execution  Issued  or  not, 
and  therefore  the  lien  of  the  attach- 
ment must  be  held  to  continue  for 
the  same  period.  Floyd  v.  Sellers, 
7  Colo.  A.  498,  44  P  878.  376  (where 
the  court  said:  "As  the  law  now 
stands,  the  Hen  of  a  judgment  con- 
tinues for  six  years,  whether  an 
execution  be  Issued  or  not  An  at- 
tachment becomes  a  Hen  by  filing 
with  the  county  recorder  a  copy  of 
the  writ  and  a  description  of  the 

Jtroperty  attached.  The  Hen  of  a 
udgment  upon  all  of  the  Judgment 
debtor's  real  estate  in  the  county  Is 
acquired  by  flHne  a  transcript  of  the 
docket  entry  wltn  the  recorder.  Both 
records  are  equally  notice  to  the 
world  of  the  liens  acquired,  and  there 
Is  no  reason  why  a  greater  degree 
of  diligence  should  be  exacted  from 
a  judgment  creditor,  whose  only 
lien  Is  that  of  his  attachment,  than 
la  required  by  the  atatute  In  the  en- 
forcement of  the  Hen  of  a  judgment. 
In  the  latter  case  six  years  are  al- 
lowed, and  we  can  perceive  no  dis- 
tinction between  the  two  classes  of 
liens  which  would  make  a  shorter 
time  negligence,  where  the  Hen  Is 
that  of  an  attachment,  and  not  of  a 
Judgment"). 

[cl  Selay  In  selUnr. — The  Hen  of 
a  Judgment  creditor  acquired  by  levy 
of  an  attachment  on  real  estate  Is 
not  lost  by  failure  to  sell  the  prop- 
erty within  a  year  from  rendition 
of  the  Judgment.  Campbell  v.  At- 
wood.  (Tenn.  Ch.  A.)  47  SW  168. 

[d]  Where  the  rlglite  of  third 
persons  do  not  Intervene  no  delay  In 
the  execution  after  Judgment  ought 
to  destroy  the  Hen  unless  there  Is  a 
clear  Intention  to  abandon.  Lant  v. 
Manley,  75  Fed.  627,  21  CCA  467 
[mod  71  Fed.  71. 

[el  Funds  u  oovrt. — The  three- 
year  limitation  for  the  Hen  of  a 
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satisfied  or  the  attachment  is  discharged  or  va- 
cated in  some  manner  provided  by  law.""  In  the 
New  England  states  the  duration  of  the  attaehmoat 
lien  after  final  jadgment  *^  is  regulated  by  express 
statntoiy  enactments,*'  which  nsnallpr  set  the  time 
for  its  continuance  at  thirty  days  in  the  ease  of 
personal  property/'    In  the  case  of  real  estate 


the  statutes  of  some  of  the  states  limit  the  lien  to 
the  same  period/*  while  in  other  states  a  somewhat 
longer  period  is  flzed.*"  A  failure  to  issue  en- 
eution  **  or  to  levy  on  the  attached  property  thete- 
under**  within  the  time  limited  by  such  statntea 
results  in  the  loss  of  the  lien,  even  though  tbe 
judgment  ifl  by  default;''  hut  where  execution  is 


JudBment  provided  by  Rev.  St 
(1889)  I  6012,  doea  not  apply  to 
funds  In  court,  and  hence  does  not 
run  against  attaching  creditors  for 
failure  to  move  the  court  to  order 
distribution  of  the  proceeds  of  the 
attached  property  In  custodla  legls. 
State  V.  HlcVman,  150  Mo.  626,  51 
SW  680. 

59.  Katz  v.  Obenchain,  48  Or.  762, 
85  P  617,  120  AmSR  821. 

60.  Katz  V.  Obenchain.  48  Or.  852, 
85  P  617,  120  AmSR  821. 

61.  See  Lelghton  v.  Reed,  28  Me. 
87. 

[a]  flnal  jndcaMBt  th*  vtatat* 

pvoMltto'  BWM  one  from  which  no 
appraJ  Is  taken,  as  such  Judgrnent  Is 
final  upon  the  matters  In  controversy, 
whether  litigated  or  upon  default. 
Lelehton  v.  Reed,  28  Me.  ST. 

[b]  X*vltw>— A  Judgment  Is  final 
within  the  meaning  of  such  statutes 
In  spite  of  a  subaeciuent  review,  for 
a  Judnneot  on  a  review  Is  not  in- 
tended. Bingham  v.  Fepoon,  9  Hass. 
239. 

[c]  XevnsaL — A  Judgment  In 
favor  of  an  attaching  creditor  which 
is  reversed  for  error  not  inconsis- 
tent with  his  ultimate  recovery  Is 
not  final  Judgment  within  the  mean- 
ing of  Buch  statutes.  Allen  V.  Ad- 
ams, 17  Conn.  67. 

6fl.  See  Central  Trust  Co.  v.  Wor- 
cester Cycle  Mfg.  Co.,  114  Fed.  659 
(Connecticut  statute);  Fletcher  v. 
Tuttle.  97  Me.  491.  54  A  1110. 

[a]  A  AemMid  npon  the  rMMlptor 
for  attached  goods  within  the  thirty 
days  was  held  sufDcient  to  preserve 
the  Hen,  although  the  goods  were  not 
delivered  until  after  the  expiration 
of  that  Ume.  UerriU  V.  Curtis,  18 
Me.  272. 

6S.  Bowley  v.  Bowley,  41  Me.  648; 
Gordon  v.  Wllklns,  20  Me.  184;  Norrls 
v.  Brldgman,  14  Me.  429:  Stackpole 
T.  Hilton,  121  Mass.  449;  Knap  v. 
Sprague,  9  Mass.  258,  6  AmD  64; 
Bingham  v.  Pepoon,  9  Mass.  239 ; 
Clap  V.  Bell,  4  Mass.  99;  Murphy 
V.  Hill.  68  N.  H.  544.  44  A  703;  Car- 
penter  v.  Snell.  37  Tt.  2BB;  Dewey  V. 
7e.y,  34  Vt.  138;  Kodgett  v.  Adams. 
24  Vt.  23;  Goodrich  v.  Church,  20  Vt 
187;  Allen  v.  C^arty.  19  Vt  86;  Clark 
v.  Washburn,  9  Vt.  302. 

[a]  In  Oonneotioiit  (1>  a  lien  cre- 
ated by  attachment  of  personal  prop- 
erty continues  for  sixty  days  after 
final  Judgment  (Sanford  v.  Pond,  37 
Conn.  588;  Beers  v.  Place,  36  Conn. 
578),  (2)  or,  if  the  goods  are  encum- 
bered by  a  prior  attachment,  for 
sixty  days  after  such  encumbrance 
is  removed  (Gates  v.  Bushnell,  9 
Conn.  530);  (3)  but  It  is  no  excuse 
for  failure  to  demand  the  goods  with- 
in sixty  days  that  they  have  been 
fraudulently  disposed  of  (Gates  v. 
Bushnell,  supra). 

[b]  In  mbods  Zslaad  execution 
must  be  Issued  during  the  samte 
term  that  final  Judgment  in  the  at- 
tachment suit  is  recovered  end  must 
be  levied  on  the  attached  property, 
whether  It  be  real  estate  or  person- 
alty, before  the  return  day  o*  the 
execution.  Steers  v.  Stafford,  12  R. 
I.  131. 

Ic]  Oompatatlon  of  tim*. — (1)  In 
computing  time  the  first  of  the  thirty 
days  Is  the  day  after  the  last  dsiy  of 
the  term  at  which  Judgment  Is  en- 
tered (Portland  v.  Maine  Bank.  11 
Mass.  204),  (2)  or  after  th«  rising  of 
the  court  (Paul  v.  Burton.  32  Vt 
148,  holding  furthermore  that  a  tem- 
porary adjournment  was  not  a  rising 
of  the  court).  (3)  and  the  day  upon 
which  the  execution  iesuea  is  to  be 


excluded  (Allen  v.  Carty,  19  Vt  65. 
But  see  Spencer  v.  Ciutmpion.  13 
Conn.  11,  looking  contra).  (4)  The 
time  expires  with  the  end  of  the 
thirty  days,  although  the  last  day  is 
Sunday  (Alderman  v.  Phelps,  15 
.Mass.  226).  (5)  and  If  Judgment  Is 
rendered  by  consent  as  of  a  prior 
date  the  time  Is  reckoned  from  such 
prior  date  (Davis  v.  Blunt  6  Mass. 
487,  4  AmD  168). 

[d]  Order  for  ooatlMwaMoa.— In 
New  Hampshire  the  court  may,  in 
its  discretion,  at  a  term  subsequent 
to  the  term  at  which  defendant  was 
defaulted,  order  a  continuance  of  an 
attachment,  although  thirty  days  af- 
ter the  end  of  the  term  had  eupsed 
and  no  continuance  had  been  wdered 
as  the  attachment  was  not  Ipso  facto 
thereby  dissolved-  Haekett  v.  Pick- 
ering, 6  N.  H.  19.  See  Wheeler  v 
Fish,  12  Me.  241 

64.  Brown  v.  AUen.  92  Me  878 
42  A  798.  Webber  v.  Foxborougb  Co- 
op Bank,  198  Mass.  132.  84  NK  303; 
Heywood  v.  Hlldreth.  9  Mass.  393: 
Bingham  v.  Pepoon.  9  Mass.  239: 
Clap  V.  Bell,  4  Mass.  99:  Murphy  v 
Hill,  68  N.  B.  644,  44  A  703:  Steere 
V.  Stafford.  12  R.  1.  131. 

[a]  A  creditor,  >ttaoMng  aa  na- 
dlvlded  Interest  of  his  debtor  in  real 
property,  may  seize  It  on  execution 
within  thirty  clays  after  Judgment, 
during  which  the  Ilea  continues,  un- 
der Rev  L.  c  167  S  65.  if  there  has 
been  no  sale  of  the  property  under 
partition  proceedings,  and  a  failure 
to  do  so  atscharges  his  lien.  Whitte- 
more  v.  Swain.  198  Uasa.  87.  84  NE 
307. 

65.  See  cases  Infra  this  note. 

[a1  la  OoaascttoM  an  attachment 
Hen  on  land  continues  for  four 
months  after  final  Judgment  Beert 
V.  Place,  36  Conn.  578. 

lb]  In  Termont  (1)  an  attach- 
ment lien  on  land  continues  for  five 
months  after  final  Judgment  Whip- 
ple V.  Sheldon.  63  Vt  197.  21  A  2n. 
(2)  Accordingly,  where  certain  at- 
tachments were  levied  on  the  rights 
of  lessees  under  a  quarry  lease,  and 
executions  were  levied  on  the  at- 
tached property  within  five  months 
after  final  Judgments,  the  attach- 
ment Hens  were  preserved,  and  the 
attachment  creditors  were  entitled  to 
the  proceeds  secured  under  the  lev- 
ies. Hughes  V.  Farmers*  Nat  Bank. 
83  Vt  386,  76  A  33. 

[c]  Completion  of  Mde^Under 
Rev.  L.  %  1542,  providing  that  real 
estate  attached  on  mesne  process  is 
"held  five  months  after  rendition  of 
final  Judgment  and  no  longer,"  the 
sale  of  attached  land  must  be  com- 
pleted within  five  months  to  pre- 
serve the  lien  of  the  attachment  as 
against  a  bona  fide  purchaser.  Whip- 
ple V.  Sheldon,  63  Vt  197,  21  A  271 
[foil  Sowles  V.  Witters,  55  Fed.  159, 
holding,  however,  that  the  right  of 
an  attaching  creditor  to  sell  after 
the  expiration  of  flye  months  is  not 
affected  by  attachment  and  sale  un- 
der a  void  Judgment  rendered  upon 
defendant's  stipulation  for  the  pur- 
pose of  avoiding  his  obligations], 

ee.  Whittemore  v.  Swain.  198 
Mass.  37,  84  NB  807;  NlXon  v.  Phelps, 
29  Vt  198. 

[a]  IIlnBtratlOH^^alntifl  In  an 
action  for  debt  attached  defendant's 
real  estate  which  was  subject  to  a 
mortgage.  Thereafter  the  mortgage 
was  foreclosed,  the  mortgagee  re- 
ceiving more  than  enough  to  pay  the 
mortgage  debt  and  the  expenses  of 
foreclosure.  Subsequently  plaintiff 
recovered  Judgment  on  tbe  debt,  but 


failed  to  take  out  execution  for  tar- 
ty-slx  days  after  its  rendition.  It 
was  held  that  plaintiff  lost  his  lien 
upon  tbe  real  estate  by  force  of  the 
attochment  and  his  right  to  recOTW 
the  proceeds  In  equity.  Webber  ». 
Foxborougb  Co-op.  Bank.  198  Uwi. 
132.  84  NE  303. 

[b]  SellvMlag  tlM  exsoBttoB  t> 
th*  o&esr  (1)  within  the  required 

fierlod  Is  sufficient  to  continue  tbe 
len  (Dewey  v.  Fay,  34  Vt  138;  Blisa 
V.  Stevens.  4  Vt.  88;  Bnos  v.  Brawn, 
1  D.  Chipm.  (Vt)  280),  (2)  althou|h 
the  attachment  was  made  by  tbe 
sheriff's  deputy  (Ayer  v.  Jameson. 
9  Vt  863)  ■  (3)  but  where  an  attach- 
ment was  made  by  one  officer,  'and 
the  execution  delivered  to  a  dlffn- 
ent  one,  a  demand  must  be  made  oa 
ihfl  attaching  offleer  within  thlrtr 
days  (Blodgelt  v.  ^dams,  24  Vt  21). 

fc]  Whar*  the  ilea  has  beea  h 
loaft  the  attaching  officer  cannot 
maintain  a  suit  in  favor  of  the  at- 
taching creditor  for  a  wrongful  tak- 
ing of  the  property  from  him.  Nix- 
on  V  Phelps.  29  Vt  198. 

67.  Bowley  V.  Bowley.  41  Me.  541; 
Leighton  v  Reed.  38  Me.  87;  Small 
V  Hutchtns,  19  Me.  255;  Aiken  r 
Medex,  16  Me.  157. 

ra]  It  la  not  neoeesary  that  O* 
ofltow  complete  the  extent  under  the 
execution  until  after  the  thirty  days 
have  elapsed.  Heywood  v.  Mitdreth. 
9  Mass  398. 

rb1  Ssfoaal  of  ^lalatlS  to  dCUnr 
to  oflloer  Ikavlag  execvtloau*— An  at- 
taching  plaintiff  In  possession  of  the 

ftroceeds  of  the  attached  property 
ost  the  lien  of  his  attachment  by  re- 
fusing, until  after  the  lapse  of  thirty 
days,  to  deliver  them  to  the  offieer 
who  held  the  execution  In  the  at- 
tachment suit  or  to  receipt  to  him 
for  the  property.  Morse  v.  Knowl- 
ton,  6  Allen  (Mass.)  41. 

Cc]_  Abaadounent  of  1«V7,— Un- 
der Pub.  St  c  222  I  20,  declaring 
that  whenever  final  judgment  shaU 
Im  rendered  for  plaintiff  In  any  satt 
In  which  a  writ  was  served  by  at- 
tachment of  real  estate.  If  execution 
is  not  levied  before  the  return  day. 
the  property  shall  be  discharged  ot 
the  attachment,  It  was  held  that 
where,  In  attachment  after  sale  od 
execution  and  delivery  of  the  deed, 
a  defect  In  the  advertisement  was 
discovered,  and  before  the  return  day 
of  the  execution  another  levy  was 
made,  the  deed  on  the  second  sale 
was  not  Invalid  on  the  ground  that 
the  attachment  levy  was  released  by 
the  abandonment  of  the  first  levy, 
since,  under  the  statute,  the  Hen 
could  not  expire  until  the  return  day 
of  the  execution.  Bast  areenwieh 
Sav.  Inst.  T.  Allen.  22  R.  I.  837.  4T 
A  886. 

[d]  Tsilnre  to  sell^Where  sev- 
eral attachments  were  successively 
brought  against  one  debtor  and  aU 
the  Judgments  recovered  on  the  same 
day,  a  failure  of  the  sheriff  to  sen 
at  the  appointed  time  under  the  exe- 
cutions, which  had  all  been  delivered 
to  him,  dissolved  the  attachments 
under  the  original  writs,  and  on  t 
second  levy  by  the  sheriff  on  the 
same  property  the  rights  of  the  at- 
taching creditors  were  equal.  Cros- 
well  V.  Tufts.  76  Me.  29S. 

68.  Nlhan  v.  Knight.  66  N.  R 
167;  Haynes  v.  Thom,  28  M.  H.  386. 
Compare  Haekett  v.  Pickering,  5  N. 
H.  19  (where  It  was  held  that  the 
attachment  lien  was  not  Ipso  facto 
dissolved  by  the  lapse  of  thirty  days 
after  the  end  of  the  term  when  de- 
fendant was  defaulted). 
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stayed  this  will  eontinue  the  attachment  lien  be- 
yond the  statutory  period;""  and  it  has  been  held 
that  the  statutory  period  did  not  run  while  a  levy 
was  prevented  by  the  possession  of  a  receiver  under 
a  Btipulatiou.^** 

[i  623]  D.  Extent— 1.  Property  Oorered.  As 
a  general  rule  an  attachment  lien  covers  only  the 
property  which  was  levied  on  under  the  writ,^* 
and  it  has  been  held  that  where  one  traet  is  attached 
the  court  cannot,  even  by  role,  substitute  a  differ^ 


ent  tract;'"  bnt  such  lien  has  been  held  to  extend 
to  dividends  declared  upon  corporate  stock  after 
au  attachment  thereof.'' 

Bents  and  profits  of  the  attached  property  are 
usually  held  not  to  be  subject  to  the  lien  of  the  at- 
tachment.'* 

Extent  of  levy  as  ansstion  of  fact.  Whether  all 
or  only  part  of  the  goods  in  a  store  are  attached 
is  ft  matter  of  faet,  and  in  determining  the  effect  to 
be  given  to  what  was  done  all  the  circumatanoesi 


[a]  Itafkvlt  wUihoat  vlalBtm 
tanrMff*. — The  tien  is  not  lost  by 
failure  to  ieaue  execution  where  the 
default  was  suffered  by  defendant 
without  the  knowledge  of  plaintiff. 
Rove  V.  Page,  54  N.  H.  190. 

6».  Steere  -7.  Stafford,  12  R.  I. 
Ill;  Rowan  v.  Union  Arms  Co.,  36 
Vt.  124. 

TO.  Central  Trust  Co.  v.  Worces- 
ter Cycle  Mfs.  Co.,  114  Fed.  «59 
(boldinv  that,  under  the  Connecticut 
statute  [Oen.  St.  (1887)  9  922]  pro- 
viding that  an  attaching  creditor 
shall  lose  his  rights  if  he  falls  to 
take  out  and  levy  an  execution  with- 
in alxty  days  after  recovery  of  Judg- 
ment unless  such  Issue  or  levy  Is 
prevented  or  stayed  by  some  legal 
proceeding,  an  attachment  creditor 
who,  prior  to  judgment,  has  surren- 
dered the  attached  property  to  a  re- 
ceiver, un^er  a  stipulation  and  order 
of  court  that  It  should  be  without 
prejudice  to  his  rights,  and  that  In 
ease  the  property  should  be  sold  by 
the  receiver  his  rights  should  be 
iransterred  to  the  proceeds,  does  not 
lose  his  rights  by  nilllng  to  take  out 
execution  on  his  Judgment  within 
sixty  days,  since  the  possession  of 
the  receiver  effectually  prevented  a 
levy). 

71.  Ark. — Ooddard-Feck  Orocery 
Co.  V.  Adler-Goldman  Commn.  Co., 
S7  Ark.  S59,  55  SW  188. 

Md. — Herzberg  v.  V?arfleld.  76  Md. 
446,  2b  A  M4;  May  v.  Buckhannon 
River  Lumber  Co..  70  Ud.  448,  17  A 
!74. 

N.  T.— Pitsgerald  v.  Blake.  42 
Barb.  513;  Gllllg  v.  George  C.  Tread- 
well  Co.,  11  Misc.  237,  82  NTS  974 
[aff  88  Hun  821  mem,  34  NTS  1139 
mem,  and  rev  on  other  grounds  148 
N.  T.  177.  42  NE  5901;  Learned  v. 
Vandenburgh,  8  HowPr  77  [aff  7 
HowPr  879]. 

Pa. — Doersom  v.  Oarber,  2  Del.  Co, 
!67. 

N.  3. — Crelghton  t.  Daniels,  2  N- 
S.  304. 

[a  ]  msstratUnas^  ( 1  >  Where  a 
creditor  sued  out  a  general  attach- 
ment against  his  debtor's  property, 
which  was  returned  without  being 
levied  on  the  debtor's  mortgaged 
land,  and  thereafter,  and  before  the 
recovery  of  Judgment,  another  cred- 
itor obtained  Judgment  against  the 
same  debtor,  such  creditor  was  en- 
titled to  have  the  surplus  arising 
after  satlBfactlon  of  the  mortgage 
applied  on  bis  Judgment,  as  against 
the  attaehtng  creditor,  since,  al< 
though  an  order  of  attachment  binds 
a  debtor's  property,  which  might  be 
seized  under  an  execution  against 
him,  from  the  delivery  of  the  order 
to  the  staerifl,  yet  after  its  return  it 
ceases  to  be  a  lien  on  property  other 
than  that  on  which  it  is  levied.  Qod- 
dard-Peck  Grocery  Co.  v.  Adler-Oold- 
man  Commn.  Co.,  67  Ark.  359,  55  SW 
116.  (2)  Where  a  mining  lease  cov- 
ering certain  specified  real  estate 
was  duly  recorded  with  the  town 
cleric  an  attachment  in  a  suit  against 
the  lessees  on  "all  the  real  estate 
with  the  appurtenances  thereof,  with 
the  defendants'  right  In  equity  to 
redeem  the  same,  situated  In  the  said 
town  of  Wells  and  bounded  as  the 
said  town  is  bounded,"  by  filing  a 
cw  of  the  writ  In  the  town  clerk's 
oOot.  wbm  suOdent  to  create  a  valid 

[«  a  j^is] 


Hen  on  all  the  Interest  of  the  lessees 
In  the  land  covered  by  the  lease,  but 
the  levy  did  not  cover  any  rights 
which  the  lessees  acquired  in  other 
land  under  a  verbal  arrangement 
with  the  lessor  made  before  the  at- 
tachment, of  which  there  was  no 
record  at  the  time  of  the  attachment. 
Hughes  V.  Farmers'  Nat.  Bank,  83 
Vt.  886,  76  A  33. 

[b]  rroperty  jmeolfloaUr  men- 
tioned In  writ. — Tne  lien  extends 
only  to  the  property  of  defendant 
which  Is  specincally  mentioned  In  the 
writ  of  attachment.  LAcy  v.  Moore, 
6  Coldw.  (Tenn.)  348. 

[c]  servioe  on  nllroad  eonpany. 
— Where  an  attachment  was  Insti- 
tuted by  serving  the  process  on  a 
railway  company  the  Hen  did  not 
extend  to  property  beyond  the  coun- 
ty at  the  time  of  the  service.  Suth- 
erland V.  Peoria  Second  Nat.  Bank. 
78  Ky.  250. 

[d]  Itevy  on  real  estate  aa  oover- 
iMg  flxtaxes. — ^Where  a  levy  was 
made  on  real  estate  and  a  sawmill 
situated  thereon,  the  writ  bound  re- 
movable fixtures  within  the  mill. 
Newhall  V.  Kinney,  56  Vt.  591. 

[e]  &ev7  on  Judgment  debt. — 
Where  a  sheriff  having  an  execution 
In  his  hands  receives  an  attachment 
against  the  Judgment  creditor,  and 
by  virtue  thereof  levies  on  the  Judg- 
ment debt,  the  attachment  becomes 
a  lien  on  the  Judgment  and  execu- 
tion, and  all  moneys  collected  on  the 
execution  are  liable  to  be  applied  to- 
ward the  payment  of  any  Judgment 
recovered  in  the  action  wherein  the 
attachment  was  Issued;  and,  until 
the  attachment  Is  vacated,  or  the  lien 
thereof  In  some  manner  discharged. 
It  must  be  regarded  as  valid  process, 
and  the  sheriff  has  no  right  to  pay 
over  to  the  Judgment  creditor  mon- 
eys collected  on  the  execution. 
Wehle  V.  Connor,  69  N.  T.  546  [rev 
41  N.  T.  Super.  201]. 

[f]  A.  levy  of  an  attachment  on 
books  of  aooount  la  not  a  levy  on 
the  debts  charged  therein.  Smith  v. 
Bloux  City  Nursery,  etc.,  Co.,  109 
Iowa  51,  79  NW  467;  Cedar  Rapids 
Pump  Co.  v.  Miller,  105  Iowa  674, 
76  NW  604,  67  AmSR  322;  Gordons- 
vllle  Milling  Co.  v.  Jones,  (Tenn.  Ch. 
A.)  57  SW  630.  But  compare  Sloan 
V.  Thomas  Hfg.  Co.,  68  Nebr.  718,  79 
NW  728  (holding  that  an  attachment 
levied  on  accounts  is  a  lien  on  the 
debts,  under  Code  Civ.  Froe.  t  214, 
providing  for  the  appointment  of  a 
receiver  who  shall  "take  possession 
of  all  notes,  due  bills,  books  of  ac- 
count, accounts,  and  all  other  evi- 
dences of  debt,  that  have  been  taken 
by  the  sheriff  or  other  ofllcer.  as  the 
property  of  the  defendant  In  attach- 
ment, and  shall  proceed  taMttle  and 
collect  the  same^"). 

[g]  Article  held  under  nareoorded 
oontraot  of  conditional  sale. — The 
levy  of  an  attachment  on  all  the 
goods,  wares,  merchandise,  furniture, 
and  fixtures,  "belonging  to"  defend- 
ant, and  contained  in  a  certain  build- 
ing, covers  an  article  sold  to  de- 
fendant on  condition  that  the  title 
Is  not  to  pass  from  the  seller  until 
the  purchase  price  is  paid  in  full, 
where  the  contract  of  sate  Is  not 
recorded,  and  neither  the  officer  mak- 
ing the  levy  nor  the  attachment  cred- 
itor had  any  notice  of  the  existence 


of  the  condition  when  the  levy  was 
made.  National  Cash  Register  Co. 
V.  Broeksmlt,  103  Iowa  271,  72  NW 
526. 

[h]  inraraaoe  ]|ga«ed  by  debtor 
after  attachment. — ^here  the  debtor, 
after  an  attachment  has  been  levied 
on  his  property,  procures  Insurance 
to  be  placed  thereon,  the  creditor 
has  no  lien  on  or  Interest  In  the  in- 
surance, so  as  to  entitle  him  to  the 
insurance  money  by  virtue  of  his 
attachment  In  case  the  property  is 
destroyed  by  fire.  Donnell  v.  Don- 
nell,  86  Me.  518,  30  A  67. 

[i]  Sight  to  sluure  with  other 
ereditom. — In  South  Carolina  a  cred- 
itor, after  exhaustlns  the  property 
levied  on  In  satisfying  his  claim, 
cannot  even  claim  the  right  to  share 
pro  rata  with  other  creditors  in  the 
distribution  of  unattached  assets. 
Renneker  v.  Davis,  31  S.  C.  Eki.  289. 

78.  Stelnmets  v.  NixQn,  3  Testes 
<Pa.)  285. 

73.  Jacobus  v.  Monongahela  Nat. 
Bank,  35  Fed.  395  (construing  Penn- 
sylvania statute). 

74.  Kan. — Kothman  v,  Markaon.  8% 
Kan.  642.  9  P  218. 

Ky. — Moore  V,  Simpson,  6  Utt.  49. 
Me. — Richardson    v.    Kimball,  28 
Me.  46S. 

N.  T.— Columbia  Bank  v.  Ingeraoll, 
21  AbbNCas  241,  1  NYS  64  (holding 
that  the  lien  of  an  attachment  levied 
upon  real  estate  does  not  extend  to 
the  rents  Issuing  out  of  the  land, 
and  that  the  creditor  will  not  be  en- 
titled to  an  order  applying  the  rents 
accruing  to  the  debtor  in  satisfaction 
of  his  execution).  See  also  Fitzger- 
ald V.  Blake,  28  HowPr  109  (where 
the  court  ordered  the  rent  from  real 
property  which  had  been  attached  to 
be  applied  on  encumbrances  upon  the 
property,  plaintiff's  security  appear- 
ing to  be  sufficient  without  It). 

Utah.— McLaughlin  v.  Park  City 
Bank,  22  Utah  473,  68  P  589,  54 
LRA  343. 

But  see  Stockton  v.  Hyde,  5  La. 
Ann.  300  (where  it  was  held  that 
the  sheriff  holds  property  seised  un- 
der attachment  for  the  benefit  of 
whom  It  may  concern;  that  If  the 
attaching  creditor  succeeds  the  rents 
and  profits  during  the  attachment 
belong  to  him  to  the  extent  of  his 
claim;  and  that  If  not  paid  to  the 
sheriff  he  may  recover  them  In  a  di- 
rect action  against  the  tenant); 
Young  V.  Hall,  6  Lea  (Tenn.)  179 
(where  rents  collected,  pending  the 
litigation,  by  a  receiver  appointed  in 
the  attachment  suit  were  considered 
to  be  subject  to  the  lien  of  the  at- 
tachment, and  it  was  held  that  the 
attaching  creditor  had  a  prior  right 
to  them). 

[a]  Bents  in  hands  of  aaslgnee.— 
An  attachment  creditor  Is  not  en- 
titled to  rents  of  the  property  levied 
upon  before  sale  and  before  the  time 
for  redemption  has  expired,  although 
such  rents  are  In  the  hands  of  an 
assignee  for  the  benefit  of  creditors, 
and  such  assignment  has  been  de- 
creed to  be  fraudulent  as  to  such  at- 
taching creditor.  McLaughlin  v. 
Park  City  Bank,  22  Utah  478,  63  P 
589,  64  LRA  343. 

[b]  AutliozltT  of  auditor  to  ool- 
iMit  TMOMt—ln  New  Jersey  an  audi- 
tor in  Attachment  appointed  before 
appearance  entered  by  defendant  may 
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I§§  523-525 


including  prior  negotiations  for  a  bond,  may  be  con- 
sideredJ" 

Where  the  attached  property  is  sold  under  an  or- 
der of  court  in  partition  prooeediDgs/^  on  fore- 
closure of  a  mortgage,''*  or  by  agreement  between 
the  owner  and  the  attaching  creditor,'"  the  attach- 
ment lien  will  bind  the  proceeds  of  the  sale^  or  the 
surplus  proceeds  in  case  the  sale  was  under  a  lien 
prior  to  the  attachment. 

[i  524]  2.  Interest  Covered.  As  a  rule  the  at- 
tachment lien  covers  only  the  actual  interest  of  the 

l>e  authorized  by  the  court  to  collect 
rents  of  real  estate  attached  accruing 
after  the  entry  of  such  appearance. 
Chemical  Nat.  Bank  v.  Kellogs,  70 
N.  J.  L-  602,  57  A  149. 

IS,    Com.  V.  Middlehy,   187  Mass. 
342,  73  208. 

76.  Tallman  v.  Holllster,  9  HowPr 
(N.  T.>  608  (surrogate).  Compare 
Western  Union  Tel.  Co.  v.  Caldwell, 
141  Uasa.  489.  492,  6  NE  737  <where 
tt  Is  said:  "It  Is  true  that,  as  the 
lien  Is  gone  at  law  by  the  sale  of 
the  res,  the  substituted  claim  upon 
the  proceeds  has  the  characteristic 
Inflrmltles     of     merely  equitable 


debtor  in  the  property  levied  on,"^  ezistiag  at  tlie 
time  o£  the  levy,'''^  and  eannot  extend  to  an  interest 
subsequently  acquired  by  him."' 

525]  3.  Amount  for  Which  Property  Bonnd. 
While  it  has  been  held  that  the  levy  of  an  attaeh* 
ment  binds  the  property,  not  merely  for  the  amonnt 
which  will  discharge  plaintiff's  claim  at  the  time  of 
the  levy,  but  for  the  amount  of  the  judgment  which 
he  may  thereafter  obtain,  and  the  costs,  if  any  ac- 
crue, under  the  execution  issued  to  enforce  it," 
there  is  also  authority  for  the  view  that  the  lien  of 


rights"). 

n.  westeni  Nat.  Bank  v.  Na- 
tional Union  Bank,  dl  Md.  613,  46  A 
960. 

78.  Cal.— Harvey  v.  Poster,  64  Cal. 
2»6.  30  P  849. 

Mass. — Western  Union  Tel.  Co.  v. 
Caldwell,  141  Mass.  489,  6  NG 
737;  Wlggln  y.  Heywood,  118  Mass. 
614. 

Oh. — Carty  t.  Penstemaker,  14  Oh. 
St.  457. 

R.  I.— De  Wolf  V.  Murphy.  11  R.  I. 
630. 

Tex. — Dahoney  v.  Allison,  1  Tex. 
Unrep.  Cas.  112. 

Compare  Rice  v.  CVKeef^  6  Hetsk. 
(Tenn.)  638. 

[a]  Pnioluue  of  mortg«ffs  1>r  at- 
tacUnff  creditor. — An  attaching  cred- 
itor has  been  allowed  to  purchase  a 

tirlor  chattel  mortgage,  to  foreclose 
t,  and  to  apply  any  surplus  to  the 
satisfaction  of  thejudgment  In  the 
attachment  sulL  Webster  City  Gro- 
cery Co.  T.  Lioser,  108  Iowa  «8T,  7S 
NW  76. 

79.  Kendallvllle  First  Nat.  Bank 
V.  SUnley,  4  Ind.  A.  213,  30  NE  799. 

80.  Thurman  v.  Blankenship,  etc.. 
Co..  70  Tex.  171.  15  SW  387  (holding 
that  when  the  attached  property  Is 
sold  by  the  sherltC  the  proceeds  take 
the  place  of  the  property,  and  the 
property  passes  free  from  the  Hen 
which  subsequently  affects  the  pro- 
ceeds only). 

81.  Barnes  v.  Cox,  68  Nebr,  676, 
79  NW  660;  Chicago,  etc.,  R.  Co.  v. 
Omaha  First  Nat.  Bank,  68  Nebr. 
648,  78  NW  1064  [aff  reh  69  Nebr. 
348.  80  NW  1039]. 

[a]  ninstratlons.— (1)  Where 
mining  machinery  and  appliances 
were  nxtures  as  between  the  vendor 
of  the  mine  and  the  vendee's  as- 
signee, and  such  assignee  made  de- 
fault  In  payment   of   the  purchase 

?rice,  for  which  the  contract  was 
or  felted,  such  fixtures  were  not 
subject  to  attachment  at  the  instance 
of  the  assignee's  creditors  as  against 
the  vendor,  although  the  attachment 
was  levied  three  days  prior  to  the 
expiration  of  the  assignee's  rights 
under  the  contract  of  sale,  the  at- 
tachment at  most  covering  only  the 
assignee's  right  to  possession  of  the 
land  and  nxtures  before  default. 
Conde  t.  Sweeney,  16  Cal.  A.  157. 
116  P  819.  (2)  By  an  attachment  no 
greater  estates  or  Interests  In  land 
are  reached  than  by  judgment,  and 
hence  the  position  of  plEuntlffs  was 
not  Improved  by  reason  of  their  at- 
tachment lien  and  purchase  there- 
under, they  having  received  notice 
of  all  the  facts  affecting  the  rights 
of  a  certain  person  before  the  execu- 
tion sale  at  which  they  purchased 


his  Interest  in  the  land.  Hannah  V. 
Davis.  112  Mo.  599.  20  SW  686. 

[b]  JAtax  subject  to  sanities. — An 
attachment  lien  on  land,  the  legal 
title  to  which  is  In  the  attachment 
debtor,  is  subject  to  every  equity 
which  exists  against  the  debtor  to 
the  time  of  the  levy  of  the  attach- 
ment, and  courts  of  equity  will  limit 
the  lien  to  the  actual  Interest  of  the 
attachment  debtor  in  such  real 
estate.  Westervelt  v.  Hagge,  61 
Nebr.  647,  85  NW  862,  64  LRA  338. 

88.  Cal.— Pacific  Nat  Bank  v. 
Western  Pac.  R.  Co»  167  Cal.  673. 
108  P  676.  27  LRANS  S87.  21  AnnCas 
1391  and  note. 

IIL — Lia  Salle  Pressed  Brick  Co.  v. 
Coe,  66  111.  A.  619. 

Mo.— Hope  V.  Blair,  106  Mo.  86,  1« 
SW  S95,  24  AmSR  366. 

Nebr. — Chicago,  etc.  R.  Co.  v. 
Omaha  First  Nat.  Bank.  68  Nebr. 
648.  78  NW  1064, 

N.  H. — Cleveland  Maoh.  Works  v. 
Lang,  67  N.  H.  348.  31  A  20,  68  AmSR 
675. 

Oh. — Haldeman  T.  Hillsborough, 
etc,  R.  Co.,  2  Handy  101,  12  Oh.  Dec. 
(Reprint)  351. 

[a]  XUnstrstton. — In  a  proceeding 
by  a  creditor  to  attach  a  shipment 
of  flour,  the  bill  of  lading  of  which 
had  been  Indorsed  and  delivered  to 
a  bank  by  the  debtor,  where  there 
Was  no  claim  of  a  fraudulent  trans- 
fer, the  creditor  was  only  entitled  to 
the  rights  In  the  property  attached 
which  the  debtor  tiad  In  it  at  the 
time  of  the  levy  of  the  writ.  Walsh 
V.  Hiawatha  First  Nat.  Bank,  228 
111.  446.  81  NE  1067. 

[b]  iMwy  on  unoaat  due  Dolldsr. 
— A  building  contract  provided  that 
the  contractor  should,  for  each  foot 
of  tile  erected  by  It,  be  paid  a  stated 
amount,  on  presentation  of  the  archi- 
tect's certiflcate  showing  the  amount 
due.  Prior  to  February  1  the  archi- 
tect oertlfled  that  a  certain  sum  was 
due.  On  that  date  a  creditor  served 
an  attachment  against  the  contrac- 
tor. Between  these  dates  a  further 
sum  was  earned  by  the  contractor, 
but  DO  certlflcats  was  Issued  there- 
for. On  February  7  the  contractor 
abandoned  the  building,  and  the 
owner,  according  to  the  terms  of  the 
contract,  flnlshed  it.  After  deducting 
the  cost  of  completing  the  work,  a 
further  balance  was  found  due  the 
contractor.     Code  Civ.   Proc.   S  648 

firovldes  that  an  attachment  may  be 
evied  on  a  cause  of  action  arising 
on  a  contract  which  belonss  to  de- 
fendant, and  that  the  levy  thereon  by 
service  of  notice  as  prescribed  In  8 
649  is  a  seizure  of  "the  debt"  repre- 
sented thereby.  The  owner  waived 
the  provision  requiring  the  archi- 
tect's certiflcate  before  it  should  pay. 
It  was  held  that  the  lien  of  the  at- 
tachment applied  to  the  amount  ac- 
tually due  the  contractor  at  the  time 
of  the  service  of  the  warrant,  and 
not  to  the  amount  stated  in  the  ar- 
chitect's certiflcate.  nor  to  th(> 
amount  which  flnaUy  became  due  on 
the  completion  of  the  building.  Edi- 
son Electric  Ilium.  Co.  v.  Guaatavlno 
Fireproof  Constr.  Co.,  16  App.  Dlv. 
350,  44  NTS  1026. 

[cl  OhoBSB  in  Mtion  beloagliV  to 
debtor^-An  attachment  becomes  a 
lien  only  upon  such  choses  In  action 
as  belong  to  the  debtor  at  the  time 


of  the  levy.  Throop  Grain  Cleaner 
Co.  V.  Smith.  3  HowPrNS  (N.  Y.) 
290. 

[d]  If  sU  title  Md  IntsTMt  ksi 
VMsed  muB  tlis  debtor  to  a  third 
person  at  the  time  of  the  levy  the 
attaching  creditor  gets  nothing  bjr 
the  levy.  Paclflc  Nat,  Bank  v.  Weai- 
ern  Pac  R.  Co.,  157  Cal.  673,  108  P 
676.  27  LRANS  987,  21  AnnCas  1391. 

88.  Walsh  V.  Hiawatha  First  Nut 
Bank,  228  111.  446.  81  NB  1067; 
Crocker  v.  Pierce,  31  Me.  177;  Sulli- 
van V.  Graham,  64  Tex.  Civ,  A.  101. 
104.  117  SW  171  [clt  Cycl;  Seward  v. 
Miller,  106  Va.  309,  66  SE 

"An  attachment  can  opemte  only 
upon  the  right  of  the  debtor  exist- 
ing at  the  Ume  it  Is  made.  No  In- 
terest subsequently  acquired  by  the 
debtor  can  In  any  manner  be  af- 
fected by  the  return  thereof,  whee 
none  was  In  him  at  the  time.  If  the 
levy  of  an  execution  would  not  be 
effectual  to  pass  any  title  to  the 
creditor  at  the  time  of  the  return  of 
the  attachment  upon  the  original 
writ,  the  latter  could  have  no  effect" 
Crocker  v.  Pierce,  31  Me.  177,  183. 

[a]  lU ostmtio n . — A  levy  on  In- 
terest defendant  owned  In  land.  maAe 
when  he  owned  no  title  therein,  does 
not  attach  to  title  he  subsequently 
acoulred  and  conveyed  to  another. 
Sullivan  v.  Graham.  54  Tex,  Civ,  A. 
108,  117  BW  171. 

[b]  Restoration  of  land  tesnCa- 
leotly  alienated. — Where,  after  at- 
tachment proceedings  on  land  fraud- 
ulently alienated,  the  real  estate  Is 
reoonveyed  and  restored  to  the  fraud- 
ulent firrantor,  the  lien  of  the  attaidi- 
ment  becomes  thereby  effective  and 
enforceable,  the  same  as  though  the 
conveyance  in  the  first  instance  had 
not  been  made.  Westervelt  v. 
Hagge,  61  Nebr.  647,  86  NW  862,  64 
L.RA  S33. 

 [c]   Pajmeat   of  Btortgaye^d) 

Where  an  equity  of  redemption  is 
attached,  and  the  mortgage  is  subse- 
quently paid  off,  the  creditor  can 
levy  his  execution  In  the  attachment 
suit  on  the  legal  title  as  If  no  mort- 
gage had  existed.  Whltcomb  v. 
Simpson.  39  Me.  21.  (2)  But  where, 
after  an  attachment  of  an  equity  of 
redemption,  the  mortgage  debt  was 
paid  and  the  legal  title  conveyed  to 
a  third  person,  It  was  held  that  the 
attaching  creditor  only  obtained  a 
lien  on  the  equity  of  redempUon 
since  the  legal  fee  did  not  vest  In 
the  mortgagor  subeequently  to  the 
attachment  Doton  v.  TTasnnll  11 
Conn.  146. 

84.  Miller  v.  James.  86  lowra  242, 
53  NW  227;  Searle  v.  Preston,  S3  Me. 
214;  Rhodes  v.  Samuels,  67  Kebr.  1. 
93  NW  148. 

[a]  The  rsasoa  of  the  rttte  is  that 
the  Interest  of  the  attachins  cred- 
itor at  the  time  of  the  levy  Is  not 
merely  a  Hen  for  the  amount  which 
would  discharge  his  claim,  but  the 
right  to  have  the  property  held  ^nd 
appropriated  to  the  satlsfactton  of 
the  Judgment  thereafter  obtained 
Miller  v.  Jame8.^86  Iowa  Z42.  53  NW 
227  (where  personal  property  had 
been  levied  on). 

[hi  As  between  the  parties  to  tto 
action  the  lien  of  the  attachment  Is 
commensurate  with  the  amount  of 
the  Judgment  and  costs,  althoug-h 
that  exceeds  the  amount  which  the 


For  later  cases,  dsvslopauats  and  ohaafwi  In  the  law  see  cumulative  Annotations,  earns  title 
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the  attachment  is  restricted  to  the  amount  claimed 
ill  the  writ,  because  sound  policy  requires  that  the 
extent  of  tbe  lien  shall  be  known  eb  soon  as  it  exists^ 
ia  order  to  preserve  the  rights  of  third  parties  and 
preveat  mmecessary  restrictions  upon  tbe  sale  of 
property.*"  The  amount  actually  due  on  plaintiff's 
demand  at  the  time  of  service  of  tbe  attachment 
has  beea  held  to  fix  &  limit  beyond  wbioh  the  lien 
of  an  attachment  cannot  extend,^"  so  that  a  judg- 
ment by  oollosion  between  the  debtor  and  the  at- 
tflchiag  creditor  for  a  lai^er  amount  than  the 
original  claim  would  not  affect  injuriously  the  rights 
of  intervening  purchaeers,^^  and  adding  to  the  origi- 
nal demand  and  taking  judgment  for  a  lai^er  sum 
than  that  claimed  in  the  affidavit  with  knowledge 
of  an  intervening  sale  has  been  held  to  destroy  the 
lien  entirely. But  on  tbe  other  hand  it  has  been 
held  that,  in  tbe  absence  of  intervening  rights  of 
third  perwms,  a  lien  against  property  aeized  under 
attaehment  may  be  decreed  for  the  ju^:ment  recov- 


ered against  a  defendant  personally  served,  although 
it  exceeds  the  sum  for  wiiich  tbe  writ  was  issued."'* 
626]  £.  Keleasfl  or  Discharge  of  Lien — 1.  By 
Act  of  Creditor  or  His  Attorney— ft.  Oenenlly. 
Plaintiff  in  attachment  or  his  attorney  has,  as  a 
rule,  tbe  right  to  release  an  attacbment  lien  on 
property  without  an  order  of  court,*"  and  in  the 
ease  of  an  attaehment  on  real  estate  tbey  alone  have 
the  power  to  make  a  release.*^  The  mere  destruc- 
tion of  the  papers  by  plaintiff  after  an  attachment 
is  levied  is  not,  bowever,  a  competent  metiiod  of  end- 
ing the  proceedings,**  but  the  papers  sbonld  be  Bent 
to  court  and  then  disposed  oi.**^ 

Where  the  rights  of  third  persons  depend  on  tb« 
contiunauce  of  an  attachment  suit  under  statutes 
providing  for  pro  rata  distribution  among  attaching 
creditors,  an  attachment  cannot  be  released  to  the 
detriment  of  subsequently  applying  creditors."  Ac- 
cordingly, the  right  of  other  attaching  creditors  can- 
not be  affected  by  the  action  of  one  in  filing  his 


olDcer,  by  precept  of  the  writ,  was 
commanded  to  attach.  Searle  v. 
Preeton,  33  He.  214.  Compare  Syra- 
cuse City  Bank  v.  CovlUe,  19  HowPr 
(N.  T.)  385. 

[el  WItM*  th*  uumat  eUliuM  U 
fiiiiMiifl  hj  aaMnAiuMt  and  tt  does 
not  clearly  appear  that  the  dlfter- 
enee  between  the  sum  claimed  In  the 
orlslnal  and  the  amended  complaint 
resulted  from  a  mere  clerlqal  error, 
ihe  Hen  of  an  attachment  levied  In 
ihe  case  extends  only  to  the  sum 
claimed  In  the  original  complaint. 
Suhsdorff  V.  Bingham,  13  Or.  369,  12 
P  S18. 

[d]  BuhseaiuutlT  maturing  lo- 
ftaUmentll  of  debt. — A  subsequently 
maturing:  demand,  even  though  It  Is 
an  Inatallment  of  the  same  debt  and 
evidenced  by  the  same  Inetrument  of 
writing,  for  which  plaintiff  may  ob- 
tain Judgment,  will  not  extend  the 
lien  beyond  the  amount  originally 
Bued  for.  Zlegenhager  v.  Doe,  1  Ind. 
!1S;  Syracuse  City  Bank  v.  CovUle. 
19  HowPr  (N.  Y.)  385. 

[e]  wii*r«  an  •attitr  of  rtdnnp- 
tlon  was  attk^ed  and  an  Intermedi- 
ate purchaser  attempted  to  redeem 
the  land  by  tendering  the  amount 
claimed  in  tbe  attachment,  the  court 
lield  that  the  equity  of  redemption 
vas  indlvlBible  and  that  the  sherilC 
*as  entitled  to  have  paid  over  to  him 
the  full  amount  realised  by  the  sale 
oa  execution.  Gilbert  v.  uerrlll,  8 
Me.  2»S. 

[f]  jradgmnt  reoorered  te  aid  of 
•ItMABWW— Where  plaintiff  ac- 
qofred  inrlsdlctlon'  of  defendant,  a 
Bonresfdient,  only  by  attachment 
which  was  levied  on  defendant's  In- 
itrest  in  his  father's  estate,  and  af- 
ter Judgment  in  tbe  action  the  sher- 
iff brought  suit  In  aid  of  the  at- 
tachment to  recover  the  amount  due 
defendant  from  the.  estate,  and,  al- 
liiough  a  Judgment  was  recovered  by 
Mm  therein.  It  was  not  enforced,  it' 
was  held  that  the .  lien  of  the  at- 
cachment  should  be  construed  to 
cover  tho  Judgment  recovered  in  aid 
thereof  and  hence  t>laintlff  was  en- 
titled to  sell  under  an  execution 
levied  on  the  orlglriftl  judgment  both 
•.he  Judgment  recovered  by  the  sher- 
iff and  defendant'^  remaining  un- 
Hqaldated  claim.  '  Arkenburgh  v. 
Arkenbnrgh,  114  App.  Div.  43S,  99 
NTS  1127  [afr  188  N.  Y.  552  mem,  80 
NE  1104  neml. 

Igl  Tbe  costs  of  an  •nor  pro- 
needlilg  In  attachment  like  other 
cosie  Incident  to  the  litigation  are 
•ecured  by  the  attachment  IJen,  and 
the  attached  property  may  be  sold 
u>  satisfy  the  same.  Rhodes  v.  Sam- 
aels;  <?  Nebr.  1,  93  NW  148. 
..•B.  Habbell  v.  Kingman,  B2  Oonn. 
IT:  Await  V.  Schooler.  (Tex.  Civ.  A.) 
IZS  8W  4SS. 


Ta]  Am  affatast  other  orMUton  of 
defendant  the  Hen  of  the  attachment 
cannot  exceed  the  sum  specified  In 
the  affidavit  or  writ.  Tllton  v.  Co- 
fteld,  2  Colo.  392;  Tunnlson  v.  Field. 
21  111.  108;  AusUn  v.  Burgett,  10 
Iowa  302. 

[b]  aqwasw  of  fMu^atf  for  goods 
under  attachment  are  not.  It  seems, 
a  Hen  on  the  property  after  the 
goods  have  been  released  by  a  super- 
sedeas bond,  and  the  case  Is  ended; 
and  it  Is  doubtful  If  such  expenses 
are  taxable  as  costs.  Qenesee  Bank 
v.  Ottawa  Clr.  Judge,  64  Mich.  805, 
20  NW  63 

[c^  Propsrty  can  be  attaohed  only 
to  Bsonre  lAe  demand  sued  on,  and  if 
other  demands  are  afterward  intro- 
duced the  attachment  will  not  be 
good  as  against  subsequent  attach- 
ing creditors.    Fairbanks  v.  Stanley. 

18  Me.  29S. 

86.  Syracuse  City  Bank  v.  Covllle, 

19  HowPr  (N.  Y.)  886. 

87.  Oconto  Co.  v.  EJsson.  112  Wis. 
89.  87  NW  855, 

88.  Tllton  V.  Cofleld.  2  Colo.  892. 
See  also  Freeman  v.  Creech,  112 
Mass.  180;  PalrSeld  v.  Baldwin,  12 
Pick.  (Mass.)  388;  Willis  v.  Crooker. 
1  Pick.  (Mass.)  204;  Hale  v.  Chandler. 
3  Mich.  631;  Parks  v.  Young,  75  Tex. 
278,  12  SW  986;  Lutterloh  v.  Mcll- 
henny  Co..  74  Tex.  73,  11  SW  1003. 

89.  Glendale  Fruit  Co,  v.  Hirst, 
6  Ariz.  428.  59  P  103. 

[a]  VnuM  ttis  iaorease  im  neces- 
sitated bar  a  msMijr  oioiMtl  wror, 
the  lien  will  extend  to  an  increased 
amount  over  the  original  claim. 
Suksdorff  V.  Bingham,  13  Or.  369,  12 
P  818, 

M.   Benson  v.  Carr,  7S  ICe.  76. 
Fowsr  of  attozney  at  law  gensrallT 

see  Attorney  and  Client  [4  Cyc  889]. 

[a]  An  attorney  at  law  who  has 
control  of  a  salt  (1)  has  control  of 
the  remedy  and  the  proceedings  con- 
nected therewith,  and  may  release 
an  attachment  of  real  or  personal 

Sroperty,  KAd  such  release  will  bind 
la  client  as  between  the  latter  and 
a  party  purchasing  or  taking  a  mort- 
gage on  the  faith  of  such  release. 
Benson  v.  Carr,  73  Mo.  76;  Mulr  v. 
Orear,  87  Mo.  A.  38.  (2)  However, 
an  order  by  the  attorney  of  the  at- 
tachment plaintiff  staying  proceed- 
ings does  not  operate  to  release  the 
levy.  Ward  V.  George,  6  Ky.  Op. 
263. 

[b]  In  Xassaohnsetts  an  attorney 
may  release  an  attachment  of  real 
ana'  personal  property,  and  a  deliv- 
ery '  of  a  written  release  to  the 
debtor's  attorney  la  sufffclent  to 
dissolve  before  the  entry  Is  made 
upon  the  record.  Idarble  v.  James- 
ville  Mfg.  Co.,  163  Mass.  171.  39  NB 
998 

91.   Meyers  v.  Blrotte,  41  La.  Ann. 


745,  6  8  607;  Fosgate  v.  Mahon.  16 
Johns.  (N.  Y.)  162. 

[a]  A  plalntlS  who  attached  both 
at  law  and  in  sanity  has  been  al- 
lowed to  dismiss  his  attaohment  at 
law  and  proceed  In  equity,  MagUl  T, 
Manson.  20  Gratt  (61  Va,)  527. 

[b]  BelBf  oBlr  a  Usn  aa  attao!^ 
ment  may  Be  releassd,  discharged, 
lost,  or  abandoned  by  the  party  origi- 
nally Instituting  the  suit  Baobelder 
V.  Perley,  53  Me.  414;  Owen  v.  Ne- 
veau.  128  Maps.  427. 

[c]  If  plaiBtlff  has  sot  proossded 
vexatlonslT  he  can  abandon  an  at- 
tachment after  having  obtained  a 
warrant  of  attachment  and  order  for 
publication  of  the  summons.  Mojarl- 
etta  V.  Saena,  58  HowPr  (N.  Y.)  506, 

[d]  Defendant's  right  to  an  order 
vacattoig  an  attaohment  is  not  de- 
feated by  the  withdrawal  of  the  at- 
tachment by  plaintiff.  Corn  Bxch. 
Bank  v.  Boasio,  8  App.  Div.  306,  40 
NTS  994. 

[6]  Agreement  of  partiea^d) 
An  attachment  creditor  waives  his 
lien  by  allowing  a  debtor  to  take 
charge  of  attached  property,  under  an 
agreement  to  make  quarterly  pay- 
ments, with  the  proviso  that  If  any 
other  creditor  should  undertake  to 
subject  the  property  It  should  revert 
to  the  original  attaching  creditor. 
Such  an  agreement  Is  a  m.ud  upon 
other  creditors.  Morton  v,  Allen,  6 
KyL  661.  <2)  Where  a  steamboat 
was  attached,  but  by  agreement  b«- 
tween  plaintiff  and  the  master  the 
boat  was  to  proceed  on  Its  voyage  to 
be  delivered  to  the  sheriff  upon  Its 
return,  it  was  held  that  the  lien  was 
not  extinguished  as  between  the 
parties  to  the  suit  Conn  V.  Cald- 
well. 6  til.  531. 

88.  Smith  V.  Robinson,  64  Cal. 
387,  1  P  363. 

[al  Bren  after  the  appointment 
of  tmstees  under  the  New  York 
statute  relative  to  attachments,  the 
court  has  granted  a  supersedeas  on 
showing  a  settlement  between  the 
attaching  creditor  and  his  debtor, 
but  the  trustees'  rights  were  pro- 
tected. In  re  Bunch,  9  Wend.  (N.  Y.t 
473. 

93.  Barton  v.  Continental  Oil  Co., 
5  Colo.  A.  341,  38  P  432;  Braley  v. 
French,  28  Vt.  646. 

94.  Dean  v.  Massey,  7' Ala.  601, 
9B.  Dean  v.  Massey,  7  Ala.  601. 
[a]    The  aisoontlnnance  of  as  at- 

tachmsnt  salt  mast  hs  filed  with  the 
clerk  of  court  in  order  to  be  valid. 
Smith  v.  Warden,  35  N,  J.  L.  346. 

96.  Rice  v.  Baldwin,  29  F.  Cas. 
No.  11.760a,  27  Int.  Rev.  Rec.  130,  11 
Reporter  627  (construing  Indiana 
statute);  HcLaln  v.  Draper,  109  Ind. 
656,  8  NB  910;  Peo.  v.  Judges  Cal- 
houn Cir.  Ct.,  1  Dougl.  (Hlch.)  417; 
Duffln  V.  Wolf,  21  N.  J.  L.  476;  Cum- 
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claim  against  an  assignee,*''  accepting  the  position 
of  assignee  under  a  deed  of  trust,"*  or  giving  assent 
to  a  deed  of  trust  for  the  benefit  of  all  creditors 

527]  b.  Waiver  or  Abandonment.  The  lien 
of  an  attachment  may  be  lost  by  delay  or  other  eon- 
duot  on  the  part  of  the  attaching  creditor  to  waive 
or  abandon  his  rights  thereunder/  such  as  failing 
to  enter  the  writ  of  attachment  at  the  return  time 
thereof/  failure  to  serve  summons  in  the  action  on 
defendant/  failing  to  proseonte  the  suit  to  jndg^ 

mlns  V.  Blair,  18  N.  J.  U  161.  Com- 

8 are  Wells  v.  Columbia  Nat.  Bank, 
Wash.  821,  34  P  180  (where  a  cred- 
itor was  allowed  to  release  his  at- 
tachment, although  claims  had  been 
filed  In  the  suit  by  laborers  under  a 
provision  of  the  statutes). 

97.  Neuf elder  v.  German  Ameri- 
can Ins.  Co.,  6  Wash.  838,  38  P  STO, 
3fi  AmSR  186,  28  LRA  287. 

98.  Rytalner  v.  Buegger,  19  HI.  A. 
166. 

99.  Marr  v.  Washburn,  etc.,  Mfg. 
Co.,  1ST  Mass.  35,  44  NE  lOSZ;  Oath- 
ercole  v.  Bedel.  66  N.  H.  211,  18  A 
319  (where  It  was  provided  by  stat- 
ute that  assent  by  an  attaching  cred- 
itor to  a  subsequent  assignment  dis- 
solved the  attachment) ;  Rahlty  v. 
Stringfellow,  72  N.  C.  328. 

1.  U.  8. — Washington  Bank  V. 
Brent.  8  F.  Cas.  No.  948,  2  Cranch 
C  C.  838. 

Kan.— Stlllman  V.  Hamer,  70  Kan. 
469,  472,  78  P  886,  109  AmSR  465 
[clt  Cycl. 

Mass. — Dooley  v.  Cotton,  S  Oray 
496;  Clark  v.  Ooodwln,  14  Mass.  237; 
Lyman  v.  Lyman,  II  Mass.  317. 

Mich. — Irfilterty    v.    Lafferty,  189 
Mich.  176,  102  NW  «Z6. 

Or, — Mertens    v.    Northern  State 
Bank,  68  Or.  273,  135  P  885. 

Wis. — Barth  v.  LoelTelholtz,  108 
Wis.  662,  84  NW  846.  See  also  Beyer 
V.  Dobeas.  141  Wis.  89,  123  NW  638, 
18  AnnCas  1019  and  note. 

N.  S. — Evans  v.  Nova  Scotia  Gold 
Mines,  40  N.  S.  119. 

Newfoundl. — Pitman  v.  Berteau,  6 
Xewfoundl.  348  (failure  to  proceed 
to  trial). 


ment  and  exeontion  with  proper  diligence/  failing 
or  refusing  to  give  to  the  sheriff  indenmity  rightfully 
demanded  by  him/  allowing  the  sheriff  to  retnn 
"no  property  found"  on  an  execution  issned  in  the 
attachment  suit/  assenting  to  a  subsequent  assign- 
ment by  the  debtor  for  the  benefit  of  creditors  '  <a 
a  conveyance  of  the  property  in  trust/  purchasii^ 
the  property  at  a  sale  under  other  process  snbae- 
quently  levied/  entering  into  general  snbmisaioD  to 
aj^teation  of  all  demands  between  himseU  ui 


[a]  Th»  creditor  may  lom  Ills  lien 

Iv  (1)  failing  to  take  any  action  for 
a  year  after  the  writ  has  been  sued 
out  (Upper  Canada  Bank  v.  SpafCord, 
3  U.  C.  Q.  B.  O.  S.  78),  (2)  or  by  delay- 
ing several  years  without  any  sum- 
cient  cause  for  such  delay  <P«tree  v. 
Bell,  2  Bush  (Ky.)  68). 

[b]  Wli»*  Ul«  xlgbts  Of  third 
pmraona  do  not  iutarven*.  no  delay  In 
the  levy,  after  Judgment,  of  an  exe- 
cution on  real  estate  destroys  the 
Hen  thereon  arising  from  an  attach- 
ment levied  before  Judgment,  unless 
such  delay  shows  an  intention  to 
abandon  the  Hen,  and  a  delay  of  nine 
months  does  not  show  such  an  In- 
tention. Lant  V.  Manley.  75  Fed.  627, 
21  CCA  457  tmod  71  Fed.  7J. 

[c]  Von*  afflnutlv*  act  of  the 
oreSltor  Inconsistent  with  the  con- 
tinuance of  the  Hen  must  be  shown 
before  an  attachment  Hen  will  be 
deemed  abandoned.  Still  man  v. 
Hamer.  70  Kan.  469.  78  P  836,  109 
AmSR  466. 

 [d]    Fail-ore  to  MQiiire  ••ourlty. — 

Where  plaintiff  in  an  attachment  suit 
waived  the  statutory  right  to  require 
security  from  defendant  upon  his  ap- 
pearance, the  court  considered  that 
the  attached  property  would  be  held 
to  be  thereby  discharged.  TIemans 
V.  Schley.  2  Leigh  (29  Va.>  2B. 

[e]  Belay  not  snlllolsat  to  oasss 
loss  of  lien. — (1)  No  presumption  of 
abandonment  arises  from  a  delay  of 
two  years  In  securing  judgment  In 
the  suit  (Westervelt  v.  Hagge,  61 
Nebr.  647,  8B  NW  862):  (2)  a  delay 
of  nine  months  In  levying  an  execu- 
tion on  the  attached  real  estate 
(L^nt  V.  Hanley,  76  Fed.  627.  21  CCA 
467);  (8)  a  delay  of  eleven  months 
before  Issuing  an  alias  order  of  sale 


after  the  first  order  Is  returned  with- 
out a  sale  (Davis  v.  John  V.  Farwell 
Co.,  (Tex.  Civ.  A.)  49  SW  66«);  (4) 
or  the  delay  incident  to  reviving  an 
attachment  suit  against  a  personal 
representative  after  the  death  of  at- 
tachment defendant  (Puckett  v.  Rich- 
ardson, 6  Lea  (Tenn.)  49). 

[f]  OlroiuiistanoM  not  xalsliig 
Vrssttinptlon  of  nlTinHlTrnmflit  i  Thr 
sheriff  levied  an  attachment,  and, 
taking  merely  a  delivery  bond  for  Its 
forth()omlng  to  answer  and  satisfy 
the  judgment,  restored  the  slave  to 
the  possession  of  defendant,  and 
made  return  on  the  writ  that  a  claim 
had  been  interposed  and  bond  exe- 
cuted for  the  trial  of  the  rieht  of 
property.  Plaintiff  In  attachment 
thereupon  proceeded  to  prosecute  the 
claim  suit,  which,  before  Its  final 
disposition,  was  continued  six  times 
by  general  order  of  the  court,  and 
fiv%  times  by  consent  of  the  pgirtles. 
Daring  Its  pendency  plaintiff  aided 
the  ciaimani  in  procuring  security 
on  a  claim  bond,  given  by  him  for 
other  slaves  levleo  upon  under  an 
execution  in  favor  of  another  cred- 
itor of  defendant  In  attachment,  and 
Induced  certain  persons  to  become 
his  sureties  by  promising  to  release 
his  Hen  on  the  slave  attached.  It 
was  held  that,  however  strongly  the 
facts  might  tend  to  show  an  Intent 
to  hinder  or  delay  other  execution 
creditors  of  defendant  In  attachment. 
It  could  not  be  assumed  as  a  con- 
clusion of  law  that  tha  Hen  of  the 
attachment  was  lost.  Greene  v. 
Tims,  16  Ala.  541. 

B.  Munroe  v.  St.  Oermaln,  69  N. 
H.  200,  42  A  900.  But  compare  Le- 
mleux  .V.  Lincoln,  204  Mass.  65,  90 
NE  403  (holding  that,  under  Rev.  L. 
c  173  1  11,  providing  that,  on  the 
failure  of  plaintiff  to  enter  his  writ 
by  the  return  day,  the  action  may 
be  dismissed,  but  courts  may  allow 
plaintiff,  at  eny  time  before  the  next 
regular  return  day,  to  enter  his  writ. 
In  an  action  In  which  property  was 
attached  plaintltTs  failure  to  enter 
his  writ  on  the  return  day  does  not 
operate'  as  a  discontinuance  of  the 
action,  and  its  entry  two  days  later 
does  not  operate  as  a  dissolution  of 
the  attachment  as  against  an  inter- 
vening encumbrance  taken  without 
knowledge  of  the  suit,  or  taken  with 
knowledge  that  the  suit  had  not  been 
entered);  Nlms  v.  Spurr,  138  Mass. 
209  (where  It  was  held  that  the  Hen 
was  not  lost  by  the  failure  to  return 
a  special  precept  for  attachment  un- 
til after  the  return  day  thereof). 

[a]  The  neglect  of  plaintuT  to 
perfect  his  attsolune&t  within  a  rea- 
sonable time  after  Its  Issuance  fur- 
nishes good  ground  for  vacating  the 
attachment  Young  v.  Fowler,  73 
Hun  179,  25  NTS  875.  But  see  Weber 
V.  Carter,  1  Phlla.  (Pa.)  221  (holding 
that  an  attachment  wlH  not  be  dis- 
solved on  the  ground  of  laches). 

3.  Barth  v.  Loeffdlholtz.  108  Wis. 
562,  84  NW  846  (holding  that  the 
provisional  remedy  by  attachment  of 
real  estate,  when  exercised  to  the 
extent  of  filing  a  copy  of  the  writ  of 
attachment,  with  the  proper  ofllcial 
certificate  of  the  levy  indorsed  there- 
on, in  the  office  of  the  register  of 
deeds  of  the  proper  county,  will  be 
deemed  waived  in  case  of  neglect  to 
seasonably  obtain  full  jurisdiction  of 
the  subject  of  the  levy  by  service  of 


the  summons  on  defendant  in  the  u- 

Hon). 

4,  Van  Loan  v.  Kline,  10  Johu 
(N.  T.)  129. 

[a]  A  settlement  of  tiM  salt  re- 
leases the  attachment.  Pelker  T. 
Emerson,  17  Vt  101. 

5.  Cudahy  v.  Rhlnehart,  138  N.  T. 
248,  253.  30  NB  1004,  28  AbbNCu 
327  [aff  on  this  point  60  Hun  414,  \i 
NTS  614,  21  NTCivProc  62  J. 

"We  think  It  is  a  sound  principle 
that  where  there  are  several  attacb- 
Ing  creditors  of  the  same  propert;, 
the  title  to  which  is  In  dispute,  and 
on  demand  some  give  Indemnity  lo 
the  sheriff  and  others  refuse  to  do 
so,  the  latter  will  be  precluded  from 
claiming  the  avails  of  the  attached 
property,   though   their  attaduneoi 
may  be  prior  to  that  of  those  who 
give  Indemnity.   The  sheritT  is  boand 
to  act  with  openness  and  sf>od  foliK 
and  must  fully  apprise  the  parties  of 
the  facts  of  the  situation,  and  when 
this  is  done  and  any  creditor  refu»t« 
to  give  Indemnity,  It  would  be  very  In- 
equitable to  permit  him  to  stand  bJ 
and  leave  subsequent  attaching  credi- 
tors to  take  the  responsibility  acd 
fight  the  battle,  and  in  case  they  arc 
successful,  take  the  fruits  of  the  tIc- 
tory."    Cudahy  v.  Rhlnehart.  supr*. 
See  also  Smith  v.  Osgood,  46  N.  H.  ITS- 
e.    Butler  V.  White,  25  Ulna.  431 
[al    Qnallfled  retara. — ^Where  ib« 
sheriff    returned    "no    property  ■  .  ■ 
found"  on  an  execution  Issued  in  ttie 
attachment  suit,  but  qualified  his  re- 
turn by   stating   that   the  attached 
property  was  In  the  hands  of  an  as- 
signee who  claimed  to  have  a  good 
title,  It  was  held  that   this  return 
did  not  constitute  an  abEindonmeTLi 
of  the  attachment  lien.  Merchant's 
Nat.  Bank  v.  Bank  of  Oreenhood.  1< 
Mont  396.  41  P  250,  861. 

7.  Gathercole  v.  Bedel,    6S  N. 
211,  18  A  319.    See  also  Ryhlner  t, 
Ruegger,  1>  111.  A.  156:  Claiborne  t, 
Stewart.  4  Baxt.  (Twin.)  206. 

[a]  ninatiatlaqb — ^Wnere  m  plais-j 
tiff  In  an  attachment  levied  on  tbf 

Sroperty  of  the  debtor  accepted  a 
eed  of  trust  from  such  debtor  to  all 
his  creditors,  and  signed  an  agree- 
ment providing  for  the  payment  tn 
the  debts  of  the  debtor  pro  rata,  11 
was  held  that  the  Hen  acquired  hi 
the  levy  of  the  attachment  wxi 
thereby  released,  and  that  the  cred< 
Itor  should  take  his  part  with  tb 
creditors  secured  In  the  deed 
Rahlty  v.  Stringfellow,  72  N.  C.  321 

8.  Marr  v.  Washburn,  etc-  Htt 
Co..  167  Mass.  35,  44  NE  1062  (whOI 
property  of  a  corporation,  on  part  « 
which  was  an  attachment,  was 
veyed  In  trust,  the  trustees  to  ca 
on  the  corporation's  business  with 
view  to  paying  its  debts,  and  a 
tract  being  signed  at  the  same 
by  the  corporation,  by  the  trusti 
accepting  the  trust,  and  by  pe' 
agreeing  to  furnish  money  to 
used  by  trustees  in  the  business, 
numerous  creditors.  IncIndUtc  tb 
attadiment  creditor,  also  sign 
an  agreement  of  assent  to  t 
contract  and  truat,  anA  it  ti 
held  that  by  such  assent  all  t4 
under  the  attachment  was  waJvi 
and.  action  having  been  taken  1 
others  on  the  faith  of  his  siirnatnl 
any  undisclosed  intention  to  r«tl 
his  attachment  was  Immaterial). 

9.  McConneH   v.   Hanley,    7  j. 


For  lator  o— ■■,  OamopaMmtB  and  ofeaagw  In  ths  law  >••  evmulaUva  Annetatloui,  sama  tl| 
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defendant/"  or  proving  the  claim  in  aid  of  which 
the  attaelunent  waa  sued  out  in  bankruptcy  proceed- 
ings,' '  or  against  the  debtor's  assignor  for  the  ben- 
efit of  creditors     or  estate  after  hie  death." 

Burden  of  proof.  The  law  does  not  presume  or 
favor  abandonments,  and  it  is  incumbent  upon  the 
party  who  asserts  an  abandonment  of  the  attach- 
ment to  establish  the  fact.'* 

A  wiirer  or  abandonment  of  the  lien  is  not  shown 
by  the  conduct  of  the  attaching  creditor  in  taJcing 
oat  a  general  execution  on  his  judgment  in  the  at- 
tachment suit,'"  staying  execution  on  attached  real 
estate,^'  entering  into  an  agreement  for  the  sale  of 
the  property  'for  the  benefit  of  all  concerned,"  join- 
ing in  a  proceeding  to  have  the  debtor  declared  in- 
solvent," or  having  the  debtor  arrested  or  com- 
mitted," nor  does  levying  a  second  writ  of  attach- 
ment against  the  same  property  as  a  precautionary 
measure  show  an  abandonment  of  the  first  levy;^'' 
and  it  has  been  held  that  a  creditor  who  had  ob- 
tained a  lien  on  real  estate  by  an  attachment  in  chan- 
cery did  not  waive  the  same  by  levying  an  execution 
thereupon  under  a  judgment  which  he  had  subse- 
quently obtained  in  an  action  at  law.*'  Where  a 
suit  was  brought  against  a  nonresident  by  attaeh- 
ment,  plaintiff's  failure  properly  to  enter  his  judg- 
ment when  recovered  in  the  judgment  lien  docket  has 
been  held  not  to  operate  as  a  waiver  of  his  attach- 
ment lien,*'  and  it  has  also  been  held  that  delay 
in  the  institution  of  proceedings  to  enforce  an  at- 
tachment heUf  which  could  not  have  given  rise  to 


an  inference  of  an  abandonment  of  the  lien,  and 
which  resulted  in  no  advantage  to  the  attaching  cred- 
itor or  injury  to  the  opposing  party,  does  not  con- 
stitute such  laches  as  will  bar  the  right  to  enforee 
the  lien.'*  An  agreement  by  an  attachment  plaintiff 
with  other  creditors  subsequently  attaching  the  same 
property  to  prorate  the  proceeds  thereof,  which  they 
could  enforce  under  the  statute  if  their  liens  were 
valid,  did  not  constitute  an  abandonment  of  his  lien 
upon  certain  of  the  property,  upon  which  the  latter 
attachments  were  held  invalid  in  an  action  to  which 
he  was  not  a  party.'*  Where  the  mortgagee  of 
personal  property  of  defendant  is  summoned  as  trus- 
tee of  the  mortgagor,  and  he  appears  and  disclaims 
all  interest  as  mortgagee,  showing  that  there  is  no 
mortgage  and  no  debt,  his  discharge  by  plaintiff  will 
not  dissolve  the  attachment.'"  An  attachment  levied 
against  partnership  property,  in  an  action  against 
one  of  the  partners,  is  not  deemed  to  be  abandoned 
by  the  subsequent  appointment,  at  the  instance  of 
plaintiff,  of  a  receiver  for  the  partnership^' 

[$  528]  c.  Effect  of  Abandonment.  Where  at- 
tachment has  been  voluntarily  abandoned,  all  effects 
of  the  lien  are  gone  as  completely  as  though  t^e 
attachment  had  never  been  levied."' 

The  release  of  part  of  the  attached  land  will  not 
postpone  the  attaching  creditor  to  a  mortgage  made 
on  the  balance  subsequently  to  the  levy  of  the  at- 
tachment, when  he  is  ignorant  of  the  mortgage,'* 
nor  will  a  release  by  a  prior  attaching  creditor  of 
a  part  of  the  goods  attached  cause  a  postponement 


Harsh.  (Ky.)  S28  (holding  that, 
where  a  complainant  had  attached 
property  which  waa  levied  on,  dur- 
loK  tbo  pendency  of  his  suit,  hy  an- 
other party,  and  the  complainant 
purcbaMd  the  property  on  the  sale 
ander  the  execution  of  the  other 
party,  complainant  had  waived  hia 
lien,  and  must  pay  the  Bale  bonds 
made  by  him). 

[a]  fffflfl'^g"  at  a  sale  under  the 
mortsase  In  one  state  does  not  estop 
a  creditor  from  tnalstlng  upon  his 
attachment  on  the  property  In  an- 
other state.  Chapman  v.  Pittsburg, 
«tc,  R.  Co.,  26  W.  Va.  289. 

10.  Clark  V.  Poxcroft,  7  Me.  S48: 
Uooney  v.  Kavanaeh,  4  Me.  277;  Hill 
V.  Hunnewell.  1  Pick.  (Mass.)  192. 
Compare  Mosier  v.  McCan.  3  U.  C. 
Q.  B.  O.  S.  77.  And  see  Seavey  v,  Beck- 
ler,  132  Mass.  203;  Hill  v.  Hunnewell, 
1  Pick.  (Mass.)  192  cited  Infra  g  637. 

"The  submission  of  an  action,  and 
all  demands  between  the  parties,  to 
referees,  dissolves  an  attachment  of 
property,  made  In  that  action, 
whether  other  demands  are  In  fact 
exhibited  to  the  referees  or  not. 
Mooney  Kavanagh.  4  Me.  277.  The 
mere  act  of  entering  into  such  a  ref- 
erence dissolves  an  attachment." 
Bowley  v.  Bowley.  41  Me.  B42,  546. 

11.  Starks  v.  Curd,  88  Ky.  164,  10 
SW  419,  10  KyL  740. 

12.  F.  A.  Drew  Glass  Co.  v.  Bald- 
win. 27  Ho.  A.  44.    See  also  Bowley 

Bowley.  41  Me.  642. 
U,    lAfferty  v.  LAfferty,  139  Mich. 
171.  17t,   108  NW  626    tOUOt  Cycj. 
Contra  White  v.  Ladd.  U  Or.  422,  66 

X4.  Wrlsht  Westhelmer,  S  Ida. 
(Haiib.)  232,  28  P  420.  26  AmSR 
2«». 

'  [a]  tu.  order  to  shew  tlurt  a  ored- 
tkUt  hae  lost  the  priority  of  his  at- 

Uchment  lien  by  laches,  there  must 
be  some  evidence  of  action  or  want 
of  action  on  his  part,  by  reason  of 
which  the  Den  was  lost.  Westervelt 
Baker.  1  Nebr.  (Unoff.)  686,  95 
KW  792. 

la.  Barton  v.  Albert  Palmer  Co., 
"  Apik.  Dlv.  26,  82  NTS  1041:  Lleb- 
Ma  V.  Aabbacker.  88  Ob.  St  94. 


[a]  A  levy  ander  exeoatkm  with- 
out a  sale  does  not  defeat  the  attach- 
ment Hen.  Hunneman  v.  Lowell  Sav. 
Inst,  209  Mass.  368,  96  NB  886. 

le.  Ensworth  v.  Kins,  BO  Mo.  477 
(holding,  however,  that  the  contrary 
is  true  where  personal  property  has 
been  seised). 

17.  Creasy  t.  Kata-NevlnB-Reee 
Mfg.  Co.,  91  Iowa  444,  69  NW  63 
(holding  that  the  Hen  of  an  attach- 
ment waa  not  released  by  the  turn- 
ing over  of  the  property  by  the  sher- 
iff to  a  disinterested  party,  to  be 
sold  In  accordance  with  an  agree- 
ment between  the  attaching  cred- 
itors, the  debtor,  and  his  assignee, 
which  carefully  preserved  the  re- 
spective rights  of  the  parties  In  the 
property,  and  provided  for  the  pay- 
ment of  the  proceeds  of  the  sale  to 
the  clerk.  The  court  said  that,  while 
there  was  no  express  provision  of 
law  which  authorized  the  sale  of 
attached  property  by  agreement  of 
the  parties  and  the  continuance  of 
the  attachment  as  to  the  proceeds, 
yet  as  the  agreement  was  for  the 
benefit  of  all  parties  In  Interest,  In- 
cluding the  creditors  of  the  debtor, 
it  was  In  harmony  with  the  purposes 
of  the  law  and  prejudiced  no  one). 

18.  BerU  V.  Turner,  102  Cat.  672, 
36  P  1014. 

18.  Watts  V.  Stevenson,  169  Mass. 
61,  47  NE  447  (where  plaintiff  was 
allowed  to  maintain  an  action  on  a 
bond  given  to  avoid  a  proposed  at- 
tachment, although  attachment  de- 
fendant had  subsequently  been  ar- 
rested, and  an  action  waa  also  begun 
on  a  recognliance  given  to  secure 
his  release  from  arrest);  Twining  v. 
Foot,  6  Cush.  (Mass.)  612  texpl  Xy- 
man  T.  Lyman,  11  Mass.  217];  Kats 
V.  Obenchain,  48  Or.  362.  86  P  617, 
120  AmSR  821  (holding  that,  where 
the  attorney  for  the  holder  of  an 
attachment  lien  on  certain  property 
which  was  subject  to  a  mortgage  di- 
rected the  sheriff  not  to  sell  the 
property  at  the  time  because  of  the 
attorney's  opinion  that  the  property 
was  not  then  worth  the  amount  of 
the  mwtaage  and  the  costs  and  ex- 
peases  of  the  sale,  and  It  waa  not 


shown  that  the  attorney  either  had 
authority  to  waive  the  attachment 
lien  or  that  he  Intended  to  do  so, 
such  facts  were  Insufficient  to  show 
a  waiver  of  the  lien).  And  see 
Bailey  v.  Jewett,  14  Mass.  .155; 
Quincy  v.  Rogers,  9  Cush,  (Mass.) 
291,  Contra  Cox  v.  Watkins,  6  P. 
Gas.  No,  2,207,  2  Cranch  C.  C.  629 
(construing  Maryland  statute,  and 
holding  that  arresting  the  debtor  Is 
inconsistent  with  the  continuation  of 
the  attachment,  and  therefore  shows 
that  it  has  been  abandoned). 

SO.  Wright  v.  Westhelmer,  3  Ida. 
(Hasb.)  232,  28  P  430,  85  AmSR 
269. 

[a]  WhsM  a  debtor  and  his  frand- 
nlent  Mstgnee  have  enjolaed  the  at- 
tachments of  creditors,  the  latter  do 
not  abandon  their  attachments  by 
suing  out  attachments  In  equity  on 
the  property  to  secure  the  same 
debts.  SoHnsky  v.  Lincoln  Sav. 
Bank,  85  Tenn.  368,  4  SW  8S6. 

81.  Eeall  v.  Barclay,  10  B.  Mon. 
(Ky.)  261. 

33.  Katz  V.  Obenchain,  48  Or.  862, 
85  P  617.  120  AmSR  821. 

83.  Hatcher  v.  Hendrle,  etc.,  Mfg., 
etc,  Co.,  133  Fed.  267.  68  CCA  19. 

[a]  An  attaohment  lien  la  not 
wiUvsd  by  lapse  of  time,  although 
levied  in  1903,  where  It  had  been 
continually  attacked  by  action  since 
six  weeks  after  It  was  obtained. 
Mott  v.  Holbrook,  28  N.  D.  251,  148 
NW  1061. 

84.  Hatcher  v.  Hendrle,  etc.,  Mfg., 
etc,  Co..  133  Fed.  267.  68  CCA  19. 

86.  Simmons  v.  Woods,  144  Mass. 
285.  11  NE  6S9. 

86.  Runner  v.  Scott,  150  Ind.  441, 
50  NE  479. 

Tor  oorporatloa  gMMrally  see  In- 
fra S  638. 

87.  French  v.  Stanley,  21  Me.  612: 
Smith  V.  Whitfield,  67  Tex.  124,  2 
SW  822. 

[a]  Wflit  to  formal  order  of  wa- 
oatioa.— The  fact  that  an  attachment 
has  been  withdrawn  does  not  defeat 
defendant's  right  to  a  formal  order 
vacating  It.  Corn  Bxch.  Bank  v. 
Bosslo,  8  App.  Dlv.  306,  40  NTS  994. 

as.   Johnaon  v.  Bell,  68  N.  H.  296. 
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of  his  lien  on  the  balance  to  that  of  snbseqaent  at- 
taching erediton." 

[i  629]  2.  By  Act  of  Debtor.  The  charge  against 
attoohed  property  acqaired  by  an  attaching  creditor, 
or  lien  of  attachment  aa  it  is  eommonly  called,  can- 
not be  destroyed  or  taken  away  by  an  intermediate 
act  of  the  debtor  himself.'"  And  accordingly  it 
is  held  that  the  debtor  cannot  defeat  the  lien  by 
claiming  a  homestead  acoraiz^  subsequently  to  an 
attachment  by  reason  of  his  marriage,  or  becanse  of 
his  residence  on  the  attached  land,'^  mortgaging 


the  attached  limd  or  personal  property  whidh  has 
been  released  on  a  receipt,"'  sriling  the  property," 
even  though  the  sale  is  for  raluable  connderatioo," 
disclaiming  an  absolute  devise  to  him  of  the  land 
attached,'*  or  Toluntarily  surrendering  a  leasehold 
interest  attached." 

A  g«iwral  awrigimint  for  tlM  benefit  of  crediton 
will  not,  in  the  absence  of  a  statute  giving  it  en^ 
effect,"  defeat  -a  hea  of  a  previous  attaehment;** 
but  some  of  the  statutes  provide  that  an  isBgn- 
ment  shall  have  this  effect.^ 


n.  Doggett  V.  Wim«r,  Mo.  A. 
126. 

80:  Ala. — Strlplln  v.  Cooper,  80 
Ala.  2B«:  GfIk  v.  Banks,  M  Ala.  311: 
Randolph  V.  uirltoii,  8  Ala.  808. 

Colo. — Qatea  Iron  Works  v.  Cohen, 
7  Colo.  A.  841,  43  P  687. 

Conn.— Davenport  v.  lAcon,  17 
Conn.  278. 

Ga. — Daniel  v.  Frost,  62  Ga.  697. 

Ky.— Steel  v.  Scale.  4  KyL  42. 

La. — Ober  v.  Matthews,  24  La.  Ann. 
90;  Bach  v.  Goodrich,  9  Rob.  391. 

Me. — Brown  v.  WllHanis,  31  Me. 
408. 

Miss.— Fidelity,  etc.,  Co.  v.  B.  F. 
Sturtovant  Co.,  86  Miss.  609,  38  S  783, 
108  AmSR  716. 

Nebr.— Campbell  v.  Nesbltt.  7  Nebr. 
300. 

N.  T.— McGinn  v.  Ross,  11 
AbbPrNS  20. 

8.  C— McBrlde  v.  Floyd.  IS  S.  C.  L. 
209;  Goore  v.  McDanlel,  12  8.  C.  L.  480. 

Newfoundl. — Laite  v.  Redman,  7 
Newfound!,  449  (assignment). 

[a]  AgTMmeata  regttrdlnff  ex- 
duuv*  ox  attaolied  vroperty^d) 
"Where  attaching  plaintiff  and  his 
debtor  agreed  that  attached  property 
should  be  exchanged,  and  that  the 
property  received  In  exchange  should 
be  held  subject  to  the  attachment, 
the  agreement  was  sufUcfent  to  main- 
tain the  attachment  lien,  and  the 
creditor  was  allowed  to  recover  In  an 
action  of  trover  against  a  bailee  of 
the  BUbstltutad  property  who  had 
wrongfully  disposed  of  it.  Paine  v. 
Tilden,  20  Vt.  554.  (2)  Under  an 
agreement,  whereby  an  attachment 
defendant  agrees  that  a  third  person 
shall  have  the  property  attached  on 

fiayment  of  the  claims  of  the  attach- 
ng  creditor,  the  payment  of  such 
claim  is  a  condition  precedent  to  the 
passage  of  any  title  to  such  person 
as  against  a  subsequently  attaching 
creditor  of  defendant.  Tomllnson  v. 
Collins,  20  Conn.  364. 

[b]  Conmnptloii  of  'property. — 
Where  an  attachment  was  levied  on 
hay,  and  prior  to  Judgment  a  servant 
of  defendant  fed  It  to  cattle,  in 
trover  by  the  officer  against  the 
servant  a  contention  that  the  attach- 
ment had  been  lost  because  of  no  at- 
tempt made  to  levy  an  execution 
within  thirty  days  from  the  rendition 
of  judgment  was  not  well  tahen. 
T>avls  V.  Leary,  177  Mass.  626,  69  NE 
191. 

31.  Kan.— Bullene  v.  HIatl.  12 
Kan.  98,  20  Kan.  557. 

Mich. — Avery  v.  Stephens,  48  Mich. 
246,  12  NW  211. 

Minn.— Kelly  v.  Dill,  23  Minn.  435. 

Oh. — Bradley  v.  Wacker,  13  Oh.  CIr. 
Ct.  530,  7  Oh.  CIr.  Dec.  565. 

Tex. — Baird  v.  Trice,  61  Tex.  655 
[overr  Stone  Darnell,  20  Tex.  11]; 
Broches  v.  Carroll,  t  lex.  Unrep.  Cas. 
143. 

88-  RUey  t.  Nance,  97  Cal.  203, 
81  P  1128,  S2  P  315:  Harvey  v. 
Grymes,  8  Mart.  (La.)  395;  Dickson 
v.  Back.  32  Or.  217,  51  P  727. 

33.  Barnard  v,  Towne.  70  N.  H. 
154.  46  A  687  (holding  that,  where 
the  owner  of  personal  property  re- 
leased from  attachment  by  a  receipt 
gave  a  mortgage  on  the  same,  recit- 
ing that  It  was  made  subject  to  such 
attachment,  the  lien  of  plalntlft  In 
such  suit  was  not  thereby  lost,  and 
he  was  entitled  to  Bell  the  property 


on  the  termination  of  the  attachment 
suit  In  hta  favor). 

34,  Conn. — ^Hunt  T.  Ifanafield,  81 
Conn.  488. 

Oa. — Clark  t.  Empire  I^umber  Co., 
87  Ga.  742,  13  SB  826;  Ozmore  v. 
Hood.  63  Ga.  114. 

Ky. — Nutter  v.  Connet.  8  B.  Mon. 
199. 

Me.— Abbott  v.  Sturtev^t,  80  He. 
40. 

N.  J.— Miller  v.  Jamison.  24  N.  J. 
Eq.  41  [rev  27  N.  J.  Eg,  5861. 

Va. — Shenandoah  Valley  R.  Co.  v. 
Griffith,  -76  Va.  913. 

W.  Va.— Bowlby  v.  De  Wit.  47  W. 
Va.  823,  34  BE  919. 

[a]  A  Joint  deed  by  husband  and 
wife  after  attachment  against  the 
husband  will  not  defeat  the  lien. 
Clark  v.  Empire  Lumber  Co.,  87  Ga. 
742,  13  SE  826. 

[b]  A  sale  to  a  oot«B«it  of  the 
attached  real  estate  will  not  defeat 
the  lien.  Saunders  v.  Mcl>ean,  <fi 
Miss.  397,  4  S  299. 

[c]  A  sale  to  a  xrareliMMr  with 
nottoe  will  not  defeat  the  lien.  Mil- 
ler V.  Jamison,  24  N.  J.  Eq.  41  [rev 
on  other  grounds  27  N.  J,  Eiq,  586], 

[d]  A  pnzohaser  after  levy  la  not 
a  pnroliaser  without  notice,  even 
though  the  land  levied  on  stood  In 
the  name  of  defendant's  wife.  Leath- 
whlta  V.  Bennet.  (N.  J.)  11  A  29. 

[e]  Bztraterrltorial  effect  of  ttat- 
nte. — A  statute  declaring  void  any 
transfer  of  a  choae  in  action  after 
lis  attachment  has  no  extraterritorial 
effect  to  defeat  rights  of  bona  fide 
purchaser  of  a  note  In  another  state. 
Klmbrourt  v.  Hornsby,  118  Tenn, 
605.  84  SW  «1S. 

[f]  An  — lynment  of  partnership 
property  only  will  not  avoid  an  at- 
tachment. Aldrlch  V.  Arnold,  13  R. 
I.  656. 

36.  Ozmore  v.  Hood,  63  Ga.  114; 
Shenandoah  Valley  R.  Co.  v.  Grif- 
fith. 76  Va.  913. 

[a]  The  pvrohaser  of  a  Jndgment 
In  an  attachment  suit  can  enforce  the 
Hen  of  attachment  against  a  pur- 
chaser of  the  attached  property,  al- 
though the  latter  paid  a  valughle  con- 
sideration and  bought  without  actual 
knowledge  of  the  attachment.  Hunt 
V.  Mansfield.  31  Conn.  4S8. 

36.  Daniel  v.  Frost,  62  Ga.  697. 

37.  Hughes  v.  Farmers'  Nat.  Bank, 
83  Vt.  286.  78  A  33  (holding  that  a 
voluntary  surrender  of  an  old  lease 
by  operation  of  law  by  the  execution 
of  a  new  one  Imposing  different  obli- 
gations, not  being  a  condition  In  the 
grant,  could  not  affect  the  Interests 
of  a  prior  attaching  creditor  of  the 
rights  previously  created  and  then 
existing  against  the  tenants  In  the 
leasehold  estate). 

SB.  Snch  n  Btatnte  would  mnbabir 
not  be  pemlttsd  to  hmrm  a  retroao- 
tlTS  effMt  M  to  a  pzsTlou  assign- 
meat  see  Infra  B  543. 

89.  tr.  8. — ^Flash  v,  Wllkerson,  20 
Fed.  257,  22  Fed.  689  (both  assign- 
ment and  attachment  being  In  Ten- 
nessee). 

III. — Plume,  etc.,  Mfg.  Co.  v.  Cald- 
well, 136  ni.  163,  2f  NB  699,  29 
AmSR  305. 

Ky. — Commonwealth  Exeh.  Bank  v. 
Olllesple,  43  SW  401,  19  KyL  1317; 
DIetz  V.  Sutcllffe.  80  Ky.  sno. 

Mass.— Allen  v.  Wells,  22  Pick.  450, 
33  AmD  767. 


Pa. — T>relsbach  T.  Mechanics'  Nil 
Bank.  113  Pa.  564,  «  A  147;  FraakUn 
F,!*^"^  ^o.  V.  West.  8  Watts  A  S. 
360 ;  Conway  t.  Butcher,   S  FhUa. 

272. 

R.  L — Smart  v.  Burgeaa,  36  R  L 
149.  85  A  742. 

Wash. — State  v.  Whatcom  County 
Super.  CL,  14  Wash.  324,  44  P  S41. 
Bierer  v.  Blurock,  9  Wash.  83  SS  P 
976.  Compare  Neufelder  v.  North 
British,  etc..  Ins.  Co..  10  Wash,  itt, 
39  P  110.  45  AmSR  793. 
^  W,  Va.— Bmlth  v.  Parkersbiirf 
Co-Op.  Assoc..  48  W.  Va.  231,  37  SB 

[a]  A  pwrohaser  of  attached  prop* 
•rty  who  was  seeling  to  Mplary  It 

from  the  sheriff  could  not  set  up  k 
subsequent  assignment  to  defeat  the 
Justlflcation  of  the  sheriff  under  the 

ri''p  424°^**'**  ^"  ■^"'"^  Or- 

[b]  AttaoUnff  creditor  ^eoonHf 
asslnee.~Where  an  attaching  cw3- 
ttor  became,  four  days  after  the  at- 
tachment, one  of  several  aaslnwcs 
for  the  benefit  of  creditors  under  a 
fraudulent  assignment  from  whteh. 
with  his  consent,  the  fraudulent  ele- 
ments were  afterward  eliminated,  it 
was  held  that  his  acceptance  of  the 
trust  and  consent  to  Its  alteration 
operated  to  dissolve  his  attachment 
Ryhlner  v.  Rtjegger.  19  111.  A.  158. 

[c]  ESeat  of  assUnunent  by  part, 
ner  on  attaehmsat  hr  tm  oredtteX- 
.il  "slffnment,  under  St.  <1838)  c 
163,  by  one  partner  of  all  his  estate 
wUl  dissolve  the  attachment  thereon 
hy  a  creditor  of  the  partnership,  al-  | 
though  It  wna  not  so  under  St.  (183S>  I 
c,,238,  Allen  v.  Wells,  22  Pick. 
(Mass.)  450.  33  AmD  757 

cS?'^^      Herron.  117  CaL  471 
^-  Pacific  Bank.  106 
Cat.  64,  39  P  215.  27  LRA  562;  Green- 
=  ,2'  Y:,  Lincoln,  68  Conn.  3S4,  36  A  ' 

^^r®*"  Xi  "^""^J  20  La.  Ann. 
345;  Tufts  V.  Casey,  IS  La.  Ann.  25S; 
Marr  V.  Lartlgue.  2  Mart.  (I^)  88: 
Josephl  V.  Furnish,  27  Or.  2  60  41  P 
424;  McKlnney  v.  Baker.  9  Or  74; 
Tlchenor  v.  Cogglns.  8  Or.  270.  See 
also  Central  Tru.«t  Co.  v.  Worcester 
Cycle  Mfg.  Co.,  114  Fed.  659:  Mor- 
gan V.  New  York  Nat.  Bldr..  etc. 
Assoc.,  73  Conn.  IBl,  46  A  877:  WaS 

I'.P*"i'?**^I'^'Jl/*'P«  M'?-  Co-  Con»- 
345,    41    A    1057.    71    AmSR    207  4* 

h^\I*'^^9!,'^*'""*"  ^-  Hansen,  S»  Or. 

[a]  All   statutoiy  reanlrmaats 

must  be  compiled  with  In  order  for 
the  assignment  to  hava  this  effeet 
2  ^-  Hansen,  29  Or.  17S.  4t 

P  387, 

[b]  There  must  be  no  pnTareniw 

in  the  assignment  In  order  for  It  to 
have  this  effect.  Noyes  v.  Johnsoi^ 
13  R.  1.  183. 

[c]  The  aaslguwat  uast  1m  nada 
by  a  iMddant  debtor  In  order  to  have 
this  effect.   Pierce  v.  Crompton,  ij  IL 

1«  31Z. 

rd]    The  assent  of  plalntUr  to  a 

valid  assignment  by  defendant  of  hla 
property  for  the  benefit  of  his  cred->, 
itors  has  the  effect,  under  Oen  iJ 
c  224  S  34.  of  dissolving  the  attach^ 
ment,  Gathercole  v.  Bedel,  65  N  tt. 
211.  18  A  319.  ^ 
[e]  An  accepted  oeaslon.  of  at- 
tached property  to  creditors  undell 
the  Insolvent  Law  of  Louisiana  wU| 
be  cause  for  the  dissolution   of  the 


Forlatsv 


davalopmsBta  and  ohMVM  In  the  law  see  cumulative  Annotations,  same  tltlvP^ce  and  note  nvunbw. 
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[)  &30J  3.  By  Act  or  OmlnKtn  of  LeryiBg  Offlear 
— «,  Levy  m,  BeUty.  The  attaching  officer  has  no 
pover  to  release  an  attachment  of  realty.*^  If  a  Uen 
u  created  by  a  writ  of  -  attachment,  sneh  Uen  is  lost 
when  retnmed  by  the  sheriff  vithont  a  levy.*' 

531]  b.  Levy  on  Petflonally.  While  the  levy- 
ii^  officer  has  no  rwht  to  release  an  attachment  of 
personalty^  unless  o^  the  authority  or  consent  of 
the  attaebment  plaintiff,**  he  has  the  power  to  do 


[j  532]   4.  By  Act  of  Third  Parson.   It  would 


Btlftchment.    Shwarti  v.  H.  B.  Claflhi 
Co.,  to  Fed.  e7S,  ft  CCA  204. 
[f}    AttMbmrat  MOlUBt  vutaw^ 

Atp^Under  Pub.  St.  c  237  S  12,  pro- 
viding that  a  Judgment  debtor  may 
release  an  attachment  before  the 
property  Is  Hold  by  recprding  where 
the  assignor  resides,  or  bis  real  es- 
tate Is  situated,  an  assignment  for 
the  benefit  of  his  creditors,  an  at- 
tachment against  the  property  of  a 
partnership  one  of  whose  members  Is 
a  resident  and  the  other  a  nonresi- 
dent may  not  be  so  released. 
Wheelock,  Petitioner,  IS  B.  I.  463, 
it  A 

tsl    Blffht  of  pUlBtUr  to  oorts^ 

Where  an  attachment  is  dissolved  by 
>n  assignment  for  the  benefit  of  cred- 
itors, plaintiff  Is  entitled  to  have 
tlie  coBia  of  the  attachment  preferred, 
and  this  right  Is  not  affected  by  the 
fact  that,  prior  to  the  institution 
of  the  attachment  suit,  defendant 
partnership  had  applied  for  a  dissolu- 
tion, accounting,  and  a  receiver,  and 
an  order  had  been  passed  merely  ap- 
pointing a  receiver,  Bubsequetit  to 
vhlcb  the  assignment  was  made, 
there  beln?  no  decree  for  an  account 
of  the  partnership  property  and 
debts.  America  L.  A  T,  Co.  Bank  v. 
Burdlck.  18  R.  I.  481.  28  A  967. 
41.  Braley  v.  French,  88  Vt.  546. 
[a]  The  rsasos  of  the  role  Is  that 
the  officer' s  agency  Is  term  Inatcd 
whenever  the  duties  for  which  the 
process  was  put  In  his  hands  are  per- 
formed. Bralej  v.  French,  2S  Vt. 
ae. 

43.    L<ewls  T.  Richards,  8  Ky.  Op. 

!09. 

43.  Gordon  v.  Wllklns,  20  Me.  134. 
la]    Brea  thoi«h  the  writ  did  not 

■yrfftllT  direct  the  attachment  of  the 
chattels  which  were  taken  Into  cus- 
tody, the  officer  cannot  rightfully  re- 
tease  such  attachment  after  It  has 
been  completed.  Turner  v.  Austin,  16 
Mass.  181. 

44.  Smith  V.  Robinson,  64  Cal. 
3S7.  1  P  353;  Owen  v.  Neveau,  128 
Mass.  427. 

(a]  Vlalatiff  may  oonntmnaiUl  an 
BBthoiity  to  the  officer  to  release  an 
attachment.  Hatch  v.  Jerrard.  69  Me. 
Ui. 

45.  Barton  t.  Continental  Oil  Co., 
S  Colo.  A.  S41,  38  F  432;  Braley  v. 
Prench.  28  Yt.  546. 

mele>—  hr  rsMOA  of  otteer^  fall- 
Bm  to  rstaia  ensteOr  of  tho  attMhed 
Mouejlj  see  infra  S  691. 

[a]  The  attMUa*  oBosT  has  a 
iieiifsl  pxoper^  In  the  chattels  and 
lAerefore  the  power  to  release  such 
ipeclal  property.  Braley  v.  French, 
!8  Vt.  546. 

n>l  Clnnunstaiioea  not  antonntliig' 
a  aibrnmAovmrnnt, — The  facts  that  the 
>mcer  making  a  levy  on  goods,  In- 
dndin?  an  article  sold  to  the  attach- 
BMit  debtor  on  condition,  was  aub- 
leqaentJy  appointed  receiver  of  the 
lebtor'B  property,  that  he  was  then 
aformed  of  such  condition,  and  that, 
br  this  reason,  he  dtd  not  Include  it 
B  the  receiver's  Inventory  of  the 
leblor'B  property,  do  not  amount  to 
Ln  abandonment  of  the  attachment 
Bvy.  National  Cash  Register  Co.  v. 
froekstnlt.  103  Iowa  271.  72  NW  526. 

tc]  A  zetnra  of  noUa  bona  on  m 
nt  eoBsevtlom  after  judgment  Is  not 
.  surrender  of  a  Hen  on  real  estate 
seared  by  an  attachment  levied  be- 


fore Judgment.  Lant  v.  Manley.  76 
Fed.  627,  21  CCA  467  [mod  71  Fed. 
73. 

[d]  raUnre  to  file  retnra  of  •mm- 

ontloii^The  fact  that  the  sherlfTs 
return  to  the  writ  of  execution  is- 
sued on  the  Judgment  was  not  filed 
within  sixty  days  did  not  destroy  the 
lien  created  by  a  levy  of  an  attach- 
ment. A.  M.  Holter  Hardware  Co. 
v.  Ontario  Mln.  Co..  24  Mont.  184,  61 
P  3. 

[e]  mrther  naanthovlsed  ssrrloes 

of  the  same  writ  by  the  officer  mak- 
ing the  attachment  will  not  destroy 
the  Uen.  Twining  v.  Foot,  5  Cush. 
(Mass.)  512;  Almy  v.  Wolcott,  13 
Mass.  73. 

[f]  Where  more  than  one  attaoh- 
ment  was  made,  it  Is  a  question  of 
fact  whether  the  officer  who  made  the 
first  attachment  had  abandoned  It,  or 
had  conducted  himself  so  negligently 
as  to  forfeit  his  rights  under  It. 
Gordon  v.  Jenney,  16  Mass.  465. 

[g]  The  oAeex^  fsUwe  to  sen  the 
ftttaehed  properto'  after  judgment  In 
the  mode  provided  by  statute  may 
result  In  a  loss  of  the  Hen.  Snell  v. 
Cummins,  67  Ark.  261,  64  SW  342; 
Aiken  V.  Medex,  16  Me.  157. 

 [h]    Acts  of  oflloer  as  receiver^ 

Where  a  levy  Is  made  by  a  marshal 
who  afterward  becomes  the  receiver 
of  defendant  corporation.  It  cannot 
be  abandoned  by  any  acts  of  the  re- 
ceiver as  such.  National  Cash  Regis- 
ter Co.  v.  Broekamlt,  103  Iowa  271,  72 
NW  526. 

46.  Harrlman  v.  Gray,  108  Mass. 
229;  Butterfleld  v.  Clemence.  10  Cush. 
(Mass.)  269.    See  also  Infra  S  591. 

ta]  Wronrful  dispossession  under 
seqaent  proosss. — Where  writs  of 
attachment  Issued  out  of  the  small 
cause  court  under  P.  L.  (1901)  p  173 
t  37  have  been  first  executed  ac- 
cording to  law,  the  constable  making 
the  levies  thereunder  Is  entitled  to 
the  possession  of  the  attached  prop- 
erty to  enforce  such  Hens,  and  the 
wrongful  dispossession  of  the  consta- 
ble by  the  sheriff  under  a  writ  of  at- 
tachment subsequently  issued  out  of 
the  circuit  court  does  not  release  the 
liens  of  such  writ.  Woodward  v. 
Ltshman.  80  N.  J.  L.  586.  78  A  701. 

tb]  WkoBfffoi  ssportatlon  to  tkM 
V«nm.^(l}  An  attachment  Uax  on 
personal  property  was  lost  because 
some  person,  without  the  knowledge 
of  the  officer,  removed  the  property 
attached  from  Its  place  of  deposit 
Into  the  highway  where  It  was  at- 
tached by  another  officer.  Butter- 
fleld V.  Clemence.  tO  Cush.  (Mass.) 
269.  (2)  The  removal  of  the  at- 
tached property  from  the  county  by 
a  third  person  claiming  title  Is  not 
an  abandonment  of  the  levy  as  to 
him.  Brown  v.  Hudson,  14  Tex.  Civ. 
A.  605,  3{f  SW  653. 

[c]  Szeontion  sale. — Since  the 
lien  under  a  writ  of  attachment  be- 
gins at  the  time  the  writ  Is  Issued, 
and  does  not  require  manual  posses- 
sion by  the  ofllcer,  a  sale  of  property 
under  a  fieri  facias  lodged  with  the 
sheriff  subsequently  to  the  attach- 
ment does  not  divest  the  Hen  there- 
of, the  sale  having  loeen  made  prior 
to  the  Judgment  obtained  on  the  at- 
tachment. Rice  V.  Walinsiius,  12  Pa. 
Super.  329. 

[dl  rovstflosvre  sale  voder  mort- 
Cng«K— The  foreclosure  of  a  mortgage 


seem  that  the  act  of  a  third  penon  cannot  have  the 
eflfect  of  releasing  the  attaenment.'' 

633]   6.  By  Deafb-a.  Of  Attaddng  Oi«d- 

itor.*'  An  attachment  proceeding  will  not  abate 
by  plaintiff's  death  pending  the  proceeding,*^  al- 
though the  contrary  has  been  held/' 

534]  b.  Of  Attachment  Debtor.  In  some 
jurisdictions  statutes  r^^arding  the  disposition  of 
decedents'  estates  provide  that  attachments  levied 
before  the  death  of  defendant  shall  not  affect  the 
disposition  of  the  estate     bat  in  the  absence  of 

transforming  the  land  Into  money, 
while  attachments  intervening  plain- 
tiff's attachment  and  the  levy  of  his 
execution  were  pending,  did  not  Im- 
pair or  defeat  Its  effect  In  preserving 
hlB  rights  under  bis  attachment. 
Hunneman  v.  Lowell  Inst,  for  Sav- 
209  Mass.  368,  96  NEl  8S6. 

47.  Ahatamant  of  aotlOBS  to  death 

feaenUly  see  Abatement  and  Revival 
(  247-663. 

48.  Thompson  v.  Whlt^2B  Colo. 
226,  54  P  718;  Buller  v.  Woods.  43 
Mo.  A.  494;  Boyd  v.  Boberts,  10 
Helsk.  (Tenn.)  474. 
_49.  In  re  Vargas,  19  Wend.  (N. 
T.)  154. 

60.  U.  S. — Pancost  v,  Washington, 
18  F.  Cas.  No.  10,706,  6  Cranch  C.  c! 
507  (construing  Maryland  statute). 

Cal. — Ham  v.  Henderson,  50  Cal. 
367;  Ham  v.  Cunningham,  Ba  Cal. 
366;  Hensley  v.  Morgan.  47  Cal.  622; 
Myers  v.  Mott.  29  CaJ.  85».  89  AmD 
49. 

Conn. — Green  v  Barker,  14  Conn. 
4S1. 

^  Del.— Reynolds  v.  Howell,  15  I>el. 
52.  31  A  876. 

La. — Collins  v.  Lmffy.  7  La.  Ann.  39. 
Mass. — Herthel  v,  McKlm,  190 
Mass.  522,  77  NE  696.  6  AnnCas  911 
and  note:  Dunbar  v.  Kelly,  189  Mass. 
390,  75  NE  740;  Day  v.  Lamb,  6  Gray 
523;  Kingsbury  v.  Baker,  17  Pick. 
429.  See  Parsons  v.  Merrill.  5  Meta 
356;  Bullard  v.  Dame,  7  Pick.  239. 

Mo. — Abernathy  v.  Moore,  83  Mo. 
66;  Kenrlck  v.  Huff,  71  Mo.  570;  Har- 
rison V.  Renfro,  13  Mo.  446;  Swer- 
Ingen  v.  Elberlus,  7  Mo.  421,  38  AmD 
463. 

N.  H.— Fairfield  v.  Day,  72  N.  H. 
160.  55  A  219. 

Pa.— Reynolds  v.  Nesbltt.  196  Pa. 
636,  46  A  841,  79  AmSR  736  (where 
It  wns  held  that  the  death  of  defend- 
ant before  final  Judgment  dissolved 
the  attachment);  Farmers,  etc..  Bank 
V.  Little.  8  Watts  &  S.  207.  42  AmD 
293. 

R.  t. — Smart  V.  Burgess,  36  R.  I. 
149,  86  A  742;  Dwyer  v,  Benedict,  IS 
R.  I.  459;  Vaughn  V.  Sturtevant,  T  B. 
I.  372. 

S.  C— Crocker  v.  Radclltte,  B  S.  C 
L.  83:  Crocker  v.  RadcUtte,  B  S.  C.  U 
23.  Compare  Klncaid  v.  Blake,  17  8. 
C.  L.  20. 

S.  D.— -Tankton  Sav.  Bank  v.  Out- 
terson,  16  S.  D.  48«.  90  NW  144. 

Vt. — ^Pelker  v.  Emerson,  17  Vt. 
101. 

See  Graham  v.  Boynton,  35  Tex.  712 
(where  It  was  held  that  the  death  of 
one  of  the  members  of  a  firm  whose 
property  Is  attached  In  an  action 
against  the  firm  operates  to  dissolve 
the  attachment  as  to  him). 

[a]  The  reason  of  the  rnle  that 
the  death  of  defendant  dissolves  an 
attachment  is  held  to  be  that  by  rea- 
son of  his  death  no  execution  can 
legally  be  Issued  upon  the  Judgment 
rendered  against  him.  and  the  at- 
tachment therefore  which  has  been 
Issued  In  the  action  becomes  Inopera- 
tive. Ham  V.  Henderson.  50  Cal.  367; 
Ham  V.  C^unnlnpham,  50  Cal.  365; 
Hensley  v.  Morgan,  47  Cal.  622;  My- 
ers V,  Mott.  29  Cnl.  359,  89  AmD  49. 

[b]  Slstlnotlon  between  personal- 
ty sad  realty, — In  Alabama  a  distinc- 
tion Is  drawn  with  regard  to  the  ef- 
fect of  the  death  of  defendant  In  at- 
tachments on  personalty  and  those 
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Bneh  a  statute  there  seems  to  be  no  reason  why 
the  attaehment  lien  should  not  eontinae  after  the 
death  of  defendant,''  unless  the  principal  action 

upon  realty.  Thus  In  Phillips  v.  Ash. 
68  Ala.  414,  416,  the  court  aald:  "The 
effect  of  a  levy  on  real  eBt&te  dlffora 
materially  fronj  a  levy  on  personal 
property.  No  estate,  or  Interest, 
passes  to  the  offlcer.  or  to  the  plain- 
tiff; no  right  to  the  possession,  or  to 
take  the  rents.  Issues,  or  profits.  The 
possession  and  right  of  poasesaton, 
remain  In  the  defendant,  undisturbed. 
A  lien  la  created  by  the  levy,  superior 
to  subsequent  Hens,  alienations,  or 
Incumbrances,  which  will  be  available 
to  the  creditor.  If  he  obtains  Judg- 
ment, to  which  the  real  estate  can  be 
made  subject  by  process  Issuing  upon 
It. — Drake  on  Attachment.  |  239.  All 
personal  actions,  which  may  be  com- 
menced by  attachment,  or  In  the 
courae  of  which  an  ancillary  attach- 
ment may  issue  (except  actions  for 
injuries  to  the  person  or  reputation), 
survive  for  and  against  the  personal 
representatives  of  the  respective  par- 
ties.— Code  of  187S,  j  2921.  The  death 
of  the  defendant,  after  the  levy  of 
the  attachment,  causes  a  temporary 
suspension,  or  abatement  of  the  suit, 
which  must  be  cured  by  a  revivor 
againat  his  personal  representative. 
The  title  to  all  personal  property  of 
a  deceased  person  devolves,  by  opera- 
tion of  law,  on  hts  personal  represen- 
tative. Death  works  a  change  of  the 
parties  to  the  suit,  but  of  itself,  does 
not  dissolve  the  attachment,  or  im- 
pair its  lien  on  personal  property. 
For,  when  the  revivor  is  had  against 
the  peraooal  representative,  there  la 
before  the  court  the  party  having  the 
title;  and  if  Judgment  la  rendered 
against  him.  it  operates  directly  on 
tlie  property:  and  a  venditioni  expo- 
nas, or  a  fieri  facias,  may  be  Issued 
upon  it,  under  which  a  sale  may  be 
made  for  the  satisfaction  of  the  Judg- 
ment. But,  if  the  estate  of  the  de- 
fendant has  been  Judicially  declared 
Insolvent,  then  the  Hen  Is  lost.  .  .  , 
But  the  death  of  the  defendant,  pen- 
dente lite,  of  necessity  works  a  loss 
of  the  Hen  created  by  the  levy  of  the 
attachment  on  real  estate.  If  he 
dies  Intestate,  the  lands  descend  Im- 
mfdlateJv  to  his  heirs;  or.  If  he  dies 
testate,  they  pass  to  his  devisees.  The 
personal  representative  takes  no  es- 
tate or  Interest  In  them,  and  a  Judg- 
ment against  him  wlH  not  bind  them. 
No  other  than  real  actions,  under  our 
statutes,  are  capable  of  revivor  for 
or  against  heirs  or  devisees.  As  th« 
title  resides  in  them,  and  they  can- 
not be  made  parties,  no  Judgment  can 
he  rendered  by  which  they  are  to  be 
diveated  of  their  estate,  though  the 
levy  created  a  Hen,  continuing  dur- 
ing the  life  of  the  ancestor.  This  is 
the  frailty  and  uncertainty  of  the 
lien,  as  the  atatutea  have  created  it." 
See  also  McClellan  v,  lilpseonib,  56 
Ala.  255. 

[c]    As  BO  sssontlOA  oMi  li>a*  on 

an  ordinary  money  Judgment  after 
the  death  of  a  Judgment  debtor,  not 
even  a  special  execution  for  the  pur- 
pose of  subjecting  attached  property 
to  Us  satisfaction,  the  death  of  the 
Judgment  debtor  in  such  a  case  dis- 
solves an  attachment  obtained  againat 
tils  property.  Yankton  Sav.  Bank  v. 
Gutterson,  15  S.  D.  4H6,  90  NW  144. 

[d1  Object  of  statnts^Pub.  St. 
(18R2)  c  161  !  56,  reCnacted  In  Rev. 
L.  (1902)  c  167  9  112  providing  that 
an  attachment  of  land  shall  be  dis- 
solved by  the  debtor's  death  before 
seizure  on  execution,  if  administra- 
tion is  granted  within  one  year,  etc., 
was  designed  to  bring  all  decedenta" 
property  into  the  control  of  their  per- 
sonal representatives.  Newhuryport 
Sav.  Inst.  V.  Puffer,  201  Mass.  41.  87 
NE  562. 

[e]  TIi«  attaoluas&t  lien  la  dis- 
aolTsd,  alOwntfllt  (I)  the  debtor  has 
conveyed   the  property   to  another 


after  the  levy  ( Builard  v.  Dame, . 
7  Pick.  (Mass)  239);  (2)  or  mort- 
gaged It  subsequently  to  the  at- 
tachment (Parsons  v  Merrill,  6  Mete 
(Mass.)  356).  (3)  or  although  insol- 
vency proceedings  were  Instituted 
during  the  lifetime  of  the  debtor  and 
the  commissioner  of  Insolvency  was 
authorised  to  continue  any  attach- 
ment lien  againat  his  property  (Day 
V.  L.amb,  6  Gray  (Haas.)  523). 

[f]  MlarseitaX  as  to  data  of  Mtl- 
tlOB  for  adnlslatratioii. — Under  Pub. 
St.  (1882)  c  161  S  56,  re«nacted  In 
Rev.  L.  (1902)  c  167  S  112,  providing 
that  an  attachment  of  land  shall  be 
dissolved  by  the  debtor's  death  be- 
fore seisure  on  execution,  If  adminis- 
tration Is  granted  on  application  made 
within  one  year  after  his  death,  an 
attachment  was  dissolved  where  ap- 
plication for  administration  was  made 
within  a  year,  although  the  decree 
appointing  an  administrator  four 
years  after  the  death  recited  that  it 
was  made  on  a  petition  filed  after 
the  year,  where  such  petition  was  in 
substance  a  supplemental  one  urging 
action  on  the  petitions  already  nled. 
Newburyport  Sav.  Inst.  v.  Puffer,  201 
Mass.  41.  87  NE  562. 

[g]  t«vr  after  dMth  Told^ 
Where,  after  a  petition,  prtecipe.  af- 
fidavit for  an  order  of  attachment, 
and  an  undertaking  had  been  filed  in 
a  case,  and  a  aummons  and  order  of 
attachment  iaaued,  but  before  the 
latter  were  served,  plaintiff  died,  the 
subsequent  service  of  these  writs  and 
selsure  of  defendant's  property  there- 
under was  Irregular  and  void.  Qreen 
V.  McMurtry,  20  Kan.  189. 

[h]  Stfndant's  dsath  doss  not 
prarant  ths  creditor  from  taUaf 
Judgment  against  the  estate  of  the 
debtor  In  the  hands  of  the  adminis- 
trator, Qass  V.  Smith,  6  <jray  (Mass.) 
112. 

[1]  la.  KassMliiuMtts  (1)  death  of 
the  debtor  is  ground  for  dissolution. 
Newburyport  Sav.  Inst.  v.  Puffer,  201 
Mass.  41,  87  NE  562;  Dunbar  v.  Kel- 
ly, 189  Mass.  390,  75  NE  740,  (2) 
St.  (1913)  c  205,  amending  Rev.  L.,  c 
167  9  1!2  by  adding  to  the  provision 
that  attachments  of  real  and  per- 
sonal estate  of  a  debtor  not  thereto- 
fore levied  on  are  dissolved  by  hia 
death,  the  limitation  that  no  attach- 
ment of  property,  real  or  personal, 
shall  be  so  dissolved  as  to  property 
which  the  debtor  had  alienated  before 
his  death  Is  prospective  In  Its  opera- 
tion, Hanscom  v.  Maiden,  etc.,  Qas- 
Hght  Co..  (Mass.)  107  NE  426. 

51.  Ala. — McClellan  v.  lilpscomb, 
56  Ala.  266;  Woolfolk  Ingram.  63 
Ala.  11. 

Arls. — ^Warbnan  v.  Feofca.  8  Arts.  8, 
<8  P  S84. 

Ark. — ^Frellson  T.  Green,  19  Ark. 

876, 

Fla. — Loubat  v.  KIpp.  9  Fla.  60. 
111.— Dow  v.  Blake.  148  III.  76,  85 
NE  761,  39  AmSR  156  [aff  46  111.  A. 
329]:  Sharpe  v.  Morgan.  144  III.  882, 
33  NE  22  [aff  44  111.  A.  3461;  Davis 
v.  Shapleigh,  19  III.  386;  Itouh  v. 
Ritchie,  1  111.  A.  188. 

Iowa. — Lord  v.  Allen,  34  Iowa  281, 
Ky.— Blake  v.  Durrell,  103  Ky.  600, 
45  SW  883.  20  KyL  270. 

Mass. — kirosvenor  v.  Qold,  9  Mass. 
209  (modified  by  later  statute). 

Mich. — Van  Kleeck  v.  McCabe,  87 
Mich.  599.  49  NW  872,  24  AmSR  182; 
Smith  V.  Jones,  15  Mich.  281. 

Miss. — Lowenberg  v.  Tlronl,  63 
Miss.  19;  Dyson  v.  Baker,  54  Miss. 
24;  Holman  v.  Plsher,  49  Miss.  472; 
Melius  v.  Houston,  41  Miss.  59. 

Mo. — Shea  v.  Shea,  154  Mo.  599,  56 
SW  869.  77  AmSR  779;  Abernathy  v. 
Moore,  83  Mo.  66. 

N.  H. — Waitt  V.  Thompson.  43  N. 
H.  161,  80  AmD  136  and  note;  Bow- 
man V.  Stark,  6  N.  H.  469. 


abates  by  reason  thereof."  By  statute  in  some 
states  it  is  provided  that  the  attaehment  lien  Bball 
survive.** 

N.  J.— «mith  V.  Warden,  86  N.  J.  L 
846. 

N,  T. — Thacher  v.  Bancroft.  1  At*. 
Dec.   263,   15   AbhPr  248;    Logan  t. 


Trust  Co.,  144  App.  DIv.  372,  129  XTS 
677  [aff  203  N.  T.  611  mem.  9«  NE 
1120  mem};  More  v.  Thayer,  10  Bark 
268,  6  HowPr  47. 

Oh. — Cochran  v.  Lorlng,  17  Oh.  iM. 
Okl. — Mosley  v.  Southern  Mfg.  Co, 
4  Okl.  496,  46  P  608. 

Or.— White  V.  Ladd,  34  Or.  412,  SI 
P  616  (where  the  creditor  also  pnt  tn 
his  claim  against  the  executrix); 
White  V.  Johnson,  27  Or.  282,  4*  P 
511.  50  AmSR  726;  Bunneman  t. 
ner.  16  Or.  433.  18  P  841.  S  Jam 
306;  Mitchell  v.  Schoonover,  16  Or. 
211,  17  P  867,  8  AmSR  262. 

Pa. — Pitch  v.  Ross,  4  Serg.  t  R. 
557. 

Tenn. — Lookout  Bank  v.  Snsone,  H 
Tenn.  590,  18  SW  389;  Boyd  v.  Rob- 
erts, 10  Helsk.  474:  Perkins  v.  Nor- 
vell,  6  Humphr.  151;  Oreen  v,  Sliaver, 
3  Humphr.  139.  Compare  McKnlgbt 
v.  Hughes,  4  Lea  522  (where  It  wu 
held  that  the  heirs  of  the  deced«ni 
could  compel  the  attachlnjg  creditor 
to  exhaust  the  personal  assets  of  the 
estate  before  resorting  to  attadud 
real  estate). 

Tex. — Rogers  v.  Burbrldge,  6  Tex. 
Ctv.  A,  67,  24  SW  300. 

ViL— Miller  V.  WiUIama.  80  Tt 
386. 

W.  Va.— White  T.  Heavner,  7  W. 
Va.  824. 

[al  BeKlh  after  tovrM  MM 
■emoe  of  snrnmoae. — Wbt 


  .  _.ere  ann- 

mons  Issued  against  a  nonreatdent. 
and  attachment  waa  made  of  liii 
property  In  the  state,  hIa  death  be-  i 
fore  aervioe  of  summons  and  the  *9-  ' 

E ointment  of  an  administrator  for  i 
im  did  not  vacate  the  lien  of  the 
attachment  under  the  principle  that 
a  warrant  of  attachment  against  an 
executor  or  administrator  cannot  be 
granted.  Logan  v.  Greenwich  Tnisi 
Co.,  144  App.  Dlv.  372,  129  NTS  57" 
[aff  203  N.  Y.  611  mem,  96  NE  l^o 
mem].  But  compare  Barron  v.  South- 
ern Brooklyn  Saw  Mill  Co..  18  Abb 
NCas  (N.  T.)  852  (where  defendanl 
died  before  the  service  of  summoiK 
on  him  by  publication  had  been  com- 
pleted, and  it  was  held  that  the  Hen 
of  the  attachment  was  gone). 

[b]  Bights  of  hairs.— In  Tennes- 
see It  is  held  that  the  levy  of  an  at- 
tachment, although  it  creates  a  lien 
on  the  real  estate  attached,  does  not 
divest  the  title  of  the  debtor,  and  If 
he  dies  before  Judgment  it  descends 
to  his  heirs  subject  to  the  lien,  and 
consequently  they  must  be  made  par- 
ties to  the  proceeding  to  subject  it 
and  may  deny  the  exhaustion  of  th« 

rrsonal  estate.  Perkins  v.  Norvell. 
Humphr.  (Tenn.)  161.  See  alH 
Green  v.  Shaver,  8  Humphr.  (Tenn.) 
189. 

[cl  Wlura  the  Ilea  of  attach 
ment  has  not  beea  perfeotetf  by  servi 
Ing  a  oopy  of  the  writ  upon  defend' 
ant  it  cannot  be  perfected  \ty  serric^ 
upon  the  executrix.  Thompson  v 
White,  25  Colo.  226,  54  P  718. 

63.  Maxwell  v.  Lea,  6  HeM 
(Tenn.)  247  (holding  that,  when  th< 
principal  action  abates  by  the  deatl 
of  defendant,  an  attachment  made  li 
the  suit  will  not  prevent  sucb  abate 
ment.  and  the  attachment  will  fa) 
along  with  the  principal  cause  of  at 
tlon). 

B8.  Oalg  V.  Wagner.  88  Oonn.  IW 
89  A  916:  Dow  v.  Blake.  148  m.  V 
35  NK  761,  39  AmSR  156  [aft  46  II 
A.  329]:  Davis  v.  Shapleieh.  19  11 
386;  Rauh  v.  Ritchie.  1  111.  A.  188. 

[a]  A  atatute  prorldiBar  tbat  a 
action  ahaU  not  abate  where  there  : 
but  one  defendant,  and  the  action 
of  such  a  character  that  It  ml 
have   been   prosecuted  against 


Ffxr  lata*  naata,  daralopinenta  and  ahaaffaa  in  tlia  law  see  eumulatlTe  AnaotattoDB,  aame  title,  pays  and  not*  number. 
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Solvency  as  coTWXiing  consideration.  In  some 
jnrisdietioDS  the  rule  is  that  the  attachment  remaius 
in  force  if  defendant  is  solvent  at  the  time  of  his 
death,  bat  that  where  be  dies  insolvent  the  attach- 
ment is  dissolved."* 

Death  after  final  judgment.  The  death  of  the 
attachment  defendant  after  final  judgment  against 
bim  does  not  have  the  effect  of  defeating  the  lieni"' 
even  tiiough  he  may  be  insolvent  at  the  time  of  his 
death." 

[\  535]   6.  By  Diflwlittion  of  Oorporstton.  The 

dimolntion  of  a  coiporation  has  been  held  to  have 
the  i^ect  of  releasing  an  attachment  of  its  prop- 
erty,"* but  there  ia  also  anthoiity  for  the  contrary 
view.** 

heirs,  devisees,  or  representatlvas  on 
the  death  of  defendant  before  final 
judgment,  applies  to  attachment  pro- 
ceedings. Day  V.  Lamb,  6  Gray 
(Uasa)  G23;  Parsons  v.  Merrill,  & 
Mete  (Mass.)  3S6:  BuUard  v.  Dame, 
7  Pick.  (Mass.)  239;  Ijowenberg  v. 
Tfronl,  63  Miss.  19;  Holman  v.  Fish- 
er, 49  HIsa.  472;  Abemathy  v.  Moore, 
a  Mo.  SS;  KenrlCk  v.  Huff,  71  Mo. 
57*. 

M.  Phillips  V.  Ash,  SX  Ala.  414; 
McClellan  v.  Lipscomb,  56  Ala.  266; 
Woolfolk  V.  Ingram,  6S  Ala.  11;  Mo- 
Eachln  v.  Reld,  40  Ala.  410;  Lamar 
y.  Gunter,  S9  Ala.  824;  Hale  v.  Cum- 
mlngs.  8  Ala.  398;  Rldlon  v.  Cressey, 
«S  Me.  128;  Wlllard  v.  Whitney.  49 
He.  285;  Hapyood  v.  Plsher,  30  Me. 
502;  Maxwell  v.  Pike.  2  Me.  8;  Mar- 
tin V.  Abbott,  1  Me.  33S;  Day  v. 
Lamb,  9  Gray  (Mass.)  623;  Parsons 
V.  Merrill,  6  Mete.  (Mass.)  856;  Bul- 
lard  V.  Dame,  7  Pick.  (Mass.)  239; 
Patterson  v.  Patten.  IB  Mass.  473; 
(3ro8veiior  v.  Oold,  9  Hasa.  209;  Rock- 
wood  V.  Allen,  7  Mass.  8B4;.Ede8  y. 
Durkee.  8  N.  H.  iW;  Clltidenln  v.  Al- 
len. 4  N.  H.  885. 

(a]  In  COBBMtlCRit  an  attachment 
of  realty  sued  out  In  an  action  Is 
not  dissolved  by  defendant's  death, 
fven  though  the  estate  is  insolvent. 
Craig  v.  Wagner,  88  Conn.  100,  89  A 
916. 

[b]  Zn  MMnaohnsetts  (1>  H  was 

formerly  held  that  the  death  of  de- 
fendant must  be  attended  by  the  In- 
Eolvency  of  his  estate  to  dissolve  an 
attachment.  Bullard  v.  Dame,  7  Pick. 
IJ9  (2)  But  a  later  statute  pro- 
vides that  defendant's  death  of  itself 
has  that  effect,  provided  administra- 
tion of  the  estate  be  granted  within 
a  year  thereafter.  KtogBbury  V.  Ba- 
ker. 17  Pick.  429.         ^  ^  ..V 

U.  Cunningham  v.  Burk,  45  Ark. 
K7;  Abemathy  v.  Moore,  88  Mo.  66; 
Krnrick  v.  Huff,  71  Mo.  570;  Harrison 
v.  Renfro,  13  Mo.  Swe^"*"?*"-?: 
Eberlua.  7  Mo.  ^g,  'i™?-/*!^ 

Waitt  v.  Thompson,_43  N.  H.  161,  80 
AmD  1S6  and  note;  Bowman  v.  Stark. 
I  H.  H.  4B»;  Fitch  v.  Ross.  i^wg-A 
R.  (Pa.)  BB7.  See  Shea  v.  Sh»,  154 
Mo.  n*.  SB  SW  8«5,  AmSB  779. 
But  see  Ludlow  v.  Btnghain,  4  Dall. 
(Pa.)  SO,  1  L.  ed.  7S6.    ,    .  ^  .  ... 

"It  has  never  been  doubted  that 
the  defendant's  death  before  nnal 
Judgment  dissolves  an  attachment, 
and  It  was  said  by  Mr.  ^fewls,  argu- 
endo without  contradiction  In  Lud- 
low T.  Bingham,  4  Dall.  (Pa.)  47.  1 
L.  ed.  736,  that  the  effect  is  not  pre- 
vented by  an  interlocutory  judgment, 
because  there  are  no  longer  the  prop- 
er parties.  Indeed,  Mr.  Dallas  ex- 
pressed a  doubt  In  a  note  appended  to 
his  report  of  the  case  whether  death 
is  not  a  dissolution  of  the  suit,  even 
after  Hnal  Judgment,  which  was  not 
resolved  till  the  point  came  up  in 
Fitch  V.  Ross,  4  Serg.  &  R.  (Pa.) 
557,  when  it  was  held  that  it  was 
not,  as  the  defendant's  representa- 
tives may  come  in  and  disprove  the 
debt."  Fanners',  •tc.  Bank  v.  Ll"Ie, 
I  Watts  A  8.  (Pa.)  107,  48  AmD  298. 

lal   Am  aMMhawBt  om  oUctaua 


[$  536]  7.  By  Itregnlarities.  Irr^larities  in 
the  proceedings  prior  to  the  issue  of  the  attachment 
will  not  defeat  the  lien.'" 

637]  8.  By  Olaag»  of  Oonnty  Lines.""  An 
attachment  lien  has  been  held  not  destroyed  by  the 
establishment  of  a  nev  county  line  which  places 
part  of  the  attached  property  b^ond  the  comity 
where  the  writ  waa  issued.'^ 

[$  638]  9.  By  Judicial  Froceedinga*"— a.  To 
Which  Creditor  Not  a  Party.   The  lien  of  an  at- 

iroceed- 
ezc^t 

an  adjudication  of  bankruptcy or,  under  the  atat- 
utea  ot  some  states,  insolvency  '*  of  the  attachment 
debtor. 


taehment  cannot  be  destroyed  by  judicial  pi 
ings  to  whieh  the  creditor  is  not  a  party," 


jMos—  is  not  abated  by  defendant's 
death  after  final  judgment.  Colt  v. 
Sistare,  86  Conn.  678.  84  A  119,  Ann 
Casl913C  248. 

[b]  Dealb  bafors  sals^An  attach- 
ment will  not  be  dissolved  by  the 
death  of  defendant  after  Judgment 
but  before  sale  of  the  property. 
Waitt  V.  Thompson,  43  N.  H.  161,  80 
AmD  136. 

[c]  Th*  attaelilng  oradltor  aiurt 
prooeed  br  reviving  the  Judgment 
against  the  representative  of  the  de- 
ceased attachment  defendant.  Cun- 
ningham V.  Burk,  46  Ark.  267,  Com- 
pare Lowenberg  v,  Tlronl,  62  Miss. 
19  (where  plaintiff  obtained  Judgment 
on  a  plea  In  abatement  after  defend- 
ant's death  and  before  the  appoint- 
ment of  an  administrator,  and  it  waa 
held  that  he  should  revive  the  suit 
by  scire  facias  against  the  adminis- 
trator in  order  to  obtain  a  general 
personal  Judgment). 

[dl  Wliers  tliere  has  been  no  vr- 
Boaal  ssrvlos  upon  defendant  an  at- 
tachment will  be  dissolved  upon  the 
death  of  defendant,  even  though  a 
special  Judgment  haa  been  rendered 
In  tha  attachment  prooaedlng.  Har- 
rison V.  Renfro,  IS  Mo.  44S. 

[e]  In  an  aottoa  of  deirt,  where  an 
attachment  has  been  levied.  If  de- 
femlant  dies  after  the  Judgment  In 
debt  is  rendered,  the  suit  does  not 
abate,  but  the  administrator  may  be 
substituted  and  a  trial  be  had  upon 
the  issue  formed  by  traversing  the 
affidavit  for  the  writ;  nor  Is  it  error 
to  allow  an  amended  affidavit  for  the 
writ  to  be  filed  at  the  trial  of  such 
issue.  Keith  v.  Ray,  281  111.  818,  83 
NE  162. 

Se.  Bowman  v.  Stark,  6  H.  459. 
67.  Morgan  v.  New  .  York  Nat. 
Bldg.,  etc..  Assoc.,  73  Conn.  161,  46 
A  877;  Farmers',  etc..  Bank  v.  Little, 
8  Watts  &  S.  (Pa.)  207,  42  AmD  293; 
Fratley  v.  Central  F.  Ins,  Co.,  9 
Phlla.  (Pa.)  219.  See  also  Pasohall  v. 
Whltsett.  11  Ala.  478;  Bowker  v.  HUl. 
60  Me.  172. 

[a]  Application  of  ml«u — In  a  for- 
eign attachment  against  a  corpora- 
tion as  defendant  the  civil  death  of 
the  corporation  before  Judgment 
against  It,  produced  by  the  decree 
of  forfeiture  of  its  charter  by  a  Judi- 
cial tribunal,  dissolved  the  attach- 
ment. Farmers',  etc.,  Bank  v.  Little, 
7  Watts  &  S.  (Pa.)  207,  42  AmD  293. 

[b]  roMln  fMwporatltm. — An  at- 
tachment levied  upon  the  property  of 
a  foreign  corporation  will  be  dis- 
solved by  the  dissolution  of  such 
corporation  under  the  statutes  of  Its 
home  state.  Morgan  v.  New  Tork 
Nat.  Bldg.,  etc.,  Assoc,  78  Conn.  151, 
46  A  877. 

58.  Linden  v.  Benton.  6  Mo.  861; 
Kruger  v.  Bank  of  Commerce,  123  N. 
C.  16,  81  SB  270.  See  also  Hubbard 
V.  Hamilton  Bank,  7  Mete.  (Mass.) 
340. 

B9.  Budd  V.  Long,  IS  Fla.  288.  See 
also  supra  I  247. 

60.  Bffaot  of  legislative  MUMtaMBt 
fsnanim'  see  Infra  1  643. 

61.  Tyrell  v.  Rountree,  7  Pet.  (U. 
S.)  4<4,  8  L.  ed.  749  litt  84  P.  Caa. 


No.  14.318.  1  McLean  96]  (construing 
Tennessee  statute). 

[a]  Application  of  role, — On  Febr. 
12.  1807,  an  attachment  was  regu- 
larly issued  by  the  court  of  William- 
son county,  Tennessee,  and  was.  on 
the  13th  of  the  same  month,  levied  on 
a  tract  of  land,  the  property  of  de- 
fendant in  the  suit.  Judgment  by  de- 
fault was  entered  on  Oct.  15,  1807; 
the  property  was  on  motion  con- 
demned, and  a  writ  of  venditioni  ex- 
ponas was  Issued  on-  the  24th,  which 
came  into  the  hands  of  the  sheriff  on 
October  28,  who  sold  the  property  un- 
der It  on  Jan.  2,  1808.  The  county  of 
Williamson  was  divided  on  Nov.  16, 
1807,  and  that  part  of  the  land  for 
which  this  ejectment  was  brought  lay 
in  the  new  county  called  Maury.  It 
was  held  that  the  process  of  execu- 
tion for  the  sale  of  the  land,  under 
which  It  was  sold  by  the  sheriff,  waa 
a  direction  to  the  sheriff  to  sell  the 
specific  property,  which  was  already 
In  bfs  possession  by  virtue  of  the 
attachment,  and  was  already  con- 
demned by  the  competent  tribunal, 
and  that  the  subsequent  division  of 
the  county  could  not  devest  his  vest- 
ed Interest,  or  deprive  the  officer  of 
the  power  to  finish  a  process  which 
was  already  begun.  Tyrell  v.  Roun- 
tree, 7  Pet.  (U.  S.)  464,  8  L.  ed.  749. 

ea.  SlaaolvtlOB,  qnaaunff,  and  va- 
tmOag  of  attaohinsnt  see  Infra  |i 

63.  Lyon  V.  Sandford.  8  Conn.  644; 
Robinson  T.  Morrison,  2  App.  (D.  C.) 

129* 

[a]  A  valid  ilea  acquired  by  at- 
tachment is  not  affected  fay  (I)  pro- 
ceedings in  foreign  Jurisdictions  (Up- 
ton V.  Hubbard,  28  Conn.  274,  73  AmD 
670);  (2)  by  the  claim  of  attachment 
of  defendant's  widow  that  the  prop- 
erty by  statute  la  exempt  for  her 
(Blake  V.  Durrell.  103  Ky.  600,  45 
SW  883.  20  KyL  270;  Brown  v.  Wil- 
liams. 31  Me.  403):  (3)  by  partition 
proceedings  against  the  attached 
property  (Adklns  v.  Beans.  42  in.  A. 
366;  Argyle  v.  Dwinel,  29  Me.  29; 
Crosby  v.  Allyn,  5  Me.  453;  Proctor 
V.  Newhall,  17  Mass.  81);  (4)  by 
qualification  of  trustees  suiwaquently 
to  the  attachment  as  required  by  the 
code,  although  the  property  was  as- 
signed prior  to  the  attachment  (White 
V.  Pittsburgh  Nat  Bank  of  Com- 
merce, 86  Md.  1,  80  A  667);  (5)  or  by 
the  entry  and  subsequent  removal  of 
a  void  Judgment  (Hodson  v.  Tlb- 
betts,  16  Iowa  97;  Bdlson  Electric 
Light  Co,  V.  American  Electric  Mfg. 
Co.,  26  WklyNC  (Pa.)  119. 

[b]  The  referanoe  of  a  oaae  to  ar- 
bitration will  not  discharge  the  Hen 
of  an  attachment.  Seavey  v.  Beck- 
ler,  132  Mass.  208;  Hill  v.  Hunne- 
well,  1  Pick.  (Mass.)  192.  See  also 
Mosler  v,  McCan,  3  U.  C.  Q.  B.  O.  S. 
77.  Compare  Clark  v.  Poxcraft,  7 
Me.  348;  Mooney  v.  Kavanagh,  4 
Me.  277;  Hill  v.  Hunnewell,  1 
Pick.  (Mass.)  192,  aU  cited  supra  j 
527. 

64.  See  Bankruptcy  [6  Cyo  3661. 

65.  Bee  Insolvency  [28  Cyo 
1295]. 
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The  appointment  of  a  ittcainr'*  to  take  charg:e 
of  corporate  asaets  does  not^  in  the  absence  of  a 
statute  so  providing,  destroy  the  lien  of  an  attach- 
ment previously  levied  on  property  of  the  corpora- 
tion,^^ even  though  the  attached  property  comes 
into  the  possession  of  the  receiver."^ 

539]  b.  In  the  Main  Action— (1)  In  GeneraL 
Service  of  summons  on  a  nonresident  in  the  county 
in  which  the  same  is  issued  does  not  abate  an  at- 
tachment, nor  furnish  grounds  for  demurrer  to  a 
bill  in  equity  founded  on  the  fact  of  such  nonresi- 
dence,''  nor  is  an  attachment  dissolved  by  the  ap- 
pearance of  the  defendant  in  the  action.^**  An 
amendment  of  the  pleadings  in  the  main  action  will 
not  destroy  an  attachment,^^  at  least  where  the 
object  of  the  amendment  is  to  cure  a  mere  defect  in 


form  or  clexieal  error  but  it  is  otherwise  as  to 
an  amendment  which  introduces  a  new  demand  or 
cause  of  aetion,^^  and  it  has  also  been  held  that  an 
attachment  is  vacated  by  an  amendment  by  which  a 
corporation  is  substituted  as  plaintiff  in  place  of 
the  individual  incorporators.^*  Where  a  complaint, 
when  filed,  contains  sufficient  averments  to  give  the 
court  jurisdiction,  and  an  attachment  of  defendant's 
property  is  rightfully  issued  thereon,  the  fact  that 
plaintiffs  demurred  to  the  answer,  thereby  admit- 
ting allegations  of  defense,  is  no  ground  for  dis- 
solving the  attachment.^^ 

A  writ  of  error  from  the  supreme  court  of  the 
United  States  to  reverse  a  judgment  of  a  state  court 
before  execution  ipso  facto  dissolves  an  attachment 
made  at  the  commencement  of  the  suit,  because  each 


ee.  Appolntmnit  of  v*o«lT«r  for 
putnvnUp  »t  Inatuo*  of  plaintiff 

see  supra  g  527. 

67.  Arnold  v.  "Welmer,  40  Nebr. 
216,  5g  NW  709;  National  Park  Bank 
v.  aark,  92  App.  DIv.  262.  67  NTS 
ISS;  Dunlop  v,  Patterson  Ins.  Co.,  12 
Hun  627  [aff  96  N.  Y.  14K.  80  AmR 
88S]:  Penton  v.  Iiumberman's  Bank, 
Clarke  (N.  T.)  28<;  Ford  v.  Lamaon, 
17  Oh.  Clr.  Ct  B39,  9  Oh.  Clr.  Dec. 
874.  Compare  New  York  Rubber  Co. 
T.  Oandy  BeltlnE  Co.,  11  Oh.  Clr.  Ct. 
618,  5  Oh.  Clr.  Dec.  286. 

[a]  ITndor  the  KasMohiiMtta  stat- 
ute (1)  the  appointment  of  a  receiver 
within  four  months  after  an  attach- 
ment dissolves  It.  Thornley  v.  J.  C. 
Walsh  Co.,  207  Maes.  62.  92  NB  1007; 
PIttsburirh  Second  Nat.  Bank  v.  J.  C. 
Lappe  Tannins  Co.,  198  Mass.  159,  84 
KE  301.  <2)  Allter  as  the  law  pre- 
viously stood.  Klttredse  t.  Osf^ood. 
161  Mass.  384,  37  tiE  369;  Hubbard 
v.  Hamilton  Bank.  7  Mete.  840. 

[b]  Btatnt*  without  oxtratorri- 
torial  efleot, — The  Connecticut  statute 
providing  that  the  appointment  of  a 
receiver  for  a  corporation  dissolved 
attachments  made  within  slxfy  days 
did  not  apply  to  proceedlnss  In  other 
states.  Ward  v.  Connecticut  Pipe 
■Mfg.  Co.,  71  Conn.  345,  41  A  1067,  71 
AmSR  207.  42  LRA  70^ 

68.  Matter  of  Atlas  Iron  Conatr. 
Co..  19  App.  DIv.  415,  46  NTS  467; 
HuKhea  v.  Dale,  16  Oh.  Clr.  Ct  64S. 
9  Oh.  Clr.  Dee.  270. 

68.  Hall  V.  Packard,  El  W.  Va. 
264,  41  SB  148. 

70.  Ooldmark  v.  Hagnolla  Hetal 
Co.,  6S  N.  J.  U  841,  47  A  720  (hold- 
\ng  that,  where  a  foreign  corporation 
appears  before  final  judgment  with- 
out elvlng:  bond,  and  accepts  a  dec- 
laration In  attachment,  such  appear- 
ance converts  the  suit  Into  a  personal 
action  sub  modo.  and  supersedes  the 
attachment  only  eo  far  as  to  enable 
defendant  to  have  the  claims  of  plain- 
tiff  and  applying  creditors  litigated 
as  if  the  suit  had  been  commenced  by 
summons,  but  does  not  destroy  or 
Impair  the  Hen  created  by  the  stat- 
ute, under  1  Gen.  St.  p  106  SS  38,  39, 
providing  that  a  defendant  In  attach- 
ment may  appear  without  giving 
bond,  and  the  suit  shall  proceed  as  If 
commenced  by  summons,  but  the  Hen 
of  the  attachment  shall  continue  un- 
less discharged  by  the  court,  on  de- 
fendant's giving  bond  as  prescribed). 

71.  Ball  v.  aafiln,  B  Pick.  (Mass.) 
808,  16  AmD  407. 

[a]  ZUnstMttoiUh— (1)  An  amend- 
ment to  an  action  for  goods  sold, 
charging  defendant  with  the  same 
foods  as  a  factor,  and  with  not  ac- 
counting for  them,  does  not  vacate  an 
attachment.  Ball  v.  Claflin,  B  Pick. 
(Mass.)  SOS.  16  AmD  407.  (2)  Where 
a  sufficient  affidavit  Is  filed  In  an 
action  upon  an  express  or  Implied 
contract  for  the  payment  of  money, 
even  though  the  complaint  be  Insuf- 
ficient to  state  a  cause  of  action,  a 
subsequent  amendment  of  the  com- 
plaint, not  changing  the  character  of 
the  action,  may  be  allowed  without 


affecting  the  order  of  attachment 
previously  issued.  Ralphs  v.  Bruns, 
22  Cal.  A.  153,  133  P  997. 

[b]  lacraaslag  amoiuit  olaimod. — 
(1)  An  attachment  remains  valid  as 
against  intervening  attaching  credi- 
tors, notwithstanding  the  subsequent 
amendment  of  the  petition  Increasing 
the  amount  claimed,  and  the  taking 
out  of  a  second  summons  and  order 
of  attachment.  Standard  Impl.  Co. 
Lansing  Wagon  Works,  58  Kan.  12E, 
48  P  638.  (2)  So  where  a  levy  under 
an  attachment  was  valid  when  made. 
It  did  not  lose  its  validity  by  the  fil- 
ing of  an  amended  complaint  doubling 
the  amount  of  the  demand.  Roxnik 
V.  Becker,  68  Wash.  63.  122  P  593. 

[c]  Admitting-  OTMlit^ — ^Where,  aft- 
er attachment  was  Issued,  a  consider- 
able sum  was  collected  and  credited 
on  the  claim  In  suit  from  the  estate 
of  one  jointly  liable  with  defendant, 
and  plaintiff  by  an  amended  petition 
admitted  such  credit,  such  proceed- 
ings did  not  Invalidate  the  attach- 
ment. Qallatln  First  Nat.  Bank  v. 
Wallace,  (Tex.  Civ.  A.)  65  SW  392. 

[d]  Befendant  oannot  plead  vari- 
ance.— The  allowance  by  a  circuit 
court  of  the  United  States  of  an 
amendment  to  a  declaration,  the  ef- 
fect of  which  Is  the  same  as  though 
allowed  In  a  state  court,  is  conclu- 
sive evidence  against  defendant  that 
the  cause  of  action  stated  therein  Is 
Identical  with  that  stated  In  the  origi- 
nal declaration,  within  the  require- 
ment of  Pub.  St.  c  167  I  85,  and  he 
cannot  plead  the  variance  as  dis- 
charging an  attachment  made  under 
the  original  declaration.  Russia  Ce- 
ment Co.  V.  Le'  Page  Co.,  174  Mass. 
349,  fiS  NE  70. 

79.  May  v.  Dlaconto  Oesellschaft, 
113  m.  A.  416  [aff  211  111.  310.  71  NB 
10011;  Norrls  v.  Anderson,  181  Mass. 
308.  64  NE  71,  92  AmSR  420;  Wight 
v.  Hale,  2  Gush.  (Mass.)  486,  48  AmD 
677:  Lord  v.  Clark,  14  Pick.  (Mass.) 
223;  Haven  V.  Snow,  14  Pick.  (Mass.) 
28;  Ball  v.  CHafiln,  6  Pick.  (Mass.) 
303,  16  AmD  407. 

[a]  A  mistake  in  pleading  fol- 
lowed Inr  an  amcndmaut  curative 
thereof  does  not  operate  to  dissolve 
an  attachment.  May  v.  Disconto  Oe- 
sellschaft, 113  III.  A.  415  [aff  211  III. 
310.  21  NE  1001]. 

[b]  Amendment  as  to  spelliuff  of 
name  In  wrlt^ — The  amendment  of  a 
writ,  in  which  defendant,  whose  ac- 
tual name  was  "Kovarlk."  was  desig- 
nated as  "Kavarik,"  so  as  to  make 
the  spelling  of  the  name  correct  did 
not  operate  to  dissolve  an  attachment 
theretofore  levied  against  his  real 
estate.  Norrls  v.  Anderson,  181  Mass. 
308,  64  NE  71,  92  AmSR  420. 

[c]  The  only  effect  of  an  omission 
to  givw  notlos  to  a  defendant  of  an 
amendment  of  the  writ,  which  does 
not  change  or  enlarge  the  cause  of 
action  or  Introduce  any  new  party.  Is 
that  defendant  Is  not  precluded  by 
the  allowance  of  the  amendment  from 
afterward  contesting  it  Norrls  v.  An- 
derson, 181  Mass.  loS,  84  NB  71,  92 
AmSR  420. 


78.  Kan. — Standard  Impl.  Co,  t. 
Lansing  Wagon  Works,  68  Kan.  13S, 
48  P  688. 

Mass.— Norrls  v.  Anderson,  JKl 
Mass.  308,  64  NK  71,  92  AmSR  l!0: 
Russia  Cement  Co.  v.  Le  Pace  Co, 
174  Mass.  349.  66  NB  70. 

Nebr. — Holway  v.  American  BidL 
Nat.  Bank,  64  Nebr.  87,  80  NW 
882. 

Or.— Merer  v.  Brooks,  29  Or.  SOI, 
44  P  281,  S4  AmSR  790. 

S.  C— Bx  p.  Chase,  68  3.  C.  153,  it 

SE  718. 

Tex.— Boyd  v.  Bevllle,  91  Tex.  4)9, 
44  SW  287. 

Wis. — Beyer  v.  Dobeas,  141  Wla  S», 
128  NW  638.  18  AnnCas  1019. 

See  also  Tappan  v,   ,  (N,  H.) 

[clt  Ball  V.  Claflin,  5  Pick.  (Hau.) 
303,  16  AmD  407;  Vancleef  t.  Theras- 
son,  8  Pick.  (Mass.)  12]. 

[a]  XUnstratlons.  —  (1)  Where 
property  is  levied  on  under  an  at- 
tachment, and  an  amended  petition  Is 
filed  which  sets  forth  another  and 
different  cause  of  action,  and  the  flrat 
cause  of  action  Is  dismissed  before 
trial,  the  attachment  is  dissolved,  and 
an  order  for  a  sale  of  the  attached 
property  thereafter  Is  erroneous.  Hol- 
way V.  American  Exch,  Nat  Bank,  « 
Nebr.  67,  89  NW  382.  (2)  Where, 
pending  an  attachment  to  set  aside  a 
conveyance  as  a  fraud  on  creditors, 
the  attaching  creditor  by  amendment 
added  claims  to  the  complaint  whldi 
were  .not  due  either  when  the  attach- 
ment was  sued  out  or  at  the  date  of 
plalntltTs  mortgage  on  the  propertT 
executed  by  the  alleged  fraudnlent 
grantee,  such  amendment  constituted 
a  waiver  of  the  attachment  Hen.  so 
that  the  creditor's  lien  on  the  land 
resulting  from  a  Judgment  settinr 
aside  the  conveyance  as  fraudulent, 
dated  from  the  judgment,  although  It 
could  be  ascertained  from  the  plead- 
ings what  part  of  the  Indebtedness 
originally  secured  by  the  attachment 
was  Included  In  the  Judgment.  Beyer 
V.  Dobeaa,  141  Wis.  89,  123  NW  6JS, 
18  AnnCas  1019. 

[h]  Amendment  held  not  to  Istto- 
dnoc  new  oanse  of  action. — ^Where.  In 
attachment  proceedings  under  Code 
Civ.  Proc.  !  2B5b,  providing  that  a 
creditor  may  sue  on  a  debt  not  due, 
and  procure  a  warrant  of  attachment 
where  the  debtor  has  assigned,  dis- 
posed of.  or  secreted,  or  Is  atKiut  to 
assign,  dlBpose  of.  or  secrete,  hto 
property  with  intent  to  defraud  his 
creditors,  amendments  to  the  com- 
plaint were  made,  alleging  that  the 
debt  sued  for  was  Incurred  by  defend- 
ant through  hla  having  obtained 
property  by  fraud  and  falae  pre- 
tenses and  representations,  mtA 
amendments  did  not  destror  the 
causes  of  action  and  create  new  ones, 
so  as  to  destroy  the  attachments  as 
Incidents  to  the  original  causes  of  ac- 
tion.   Ex  p.  Chase,  62  S.  C  363.  SS  SB 

7<L  Fargo  V.  Cutshaw,  18  Ind.  A. 
392,  39  NE6S2. 

78.  Hunter  v.  Wena tehee  Land 
Co.,  36  W^iah.  541,  79  P  40. 


For  later  oaMSt  dsMlosoBenta  and  cAanffss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  writ  of  error  eannot  be  tftken  without  giving  se- 
esniy,  wliieh  replaces  the  security  of  the  attach- 
ment." 

Irregularities.  In  attachment  coses  the  jurisdie- 
tion  over  any  given  subject  matter  is  obtained  by 
the  levy  thereon  of  a  writ  properly  issued,  and,  no 
matter  what  nor  how  great  errors  or  irre^arities 
may  subsequently  occur,  the  res  remains  still  in  the 
grasp  of  the  court,  and  its  judgment  in  regard  there- 
to will  be  valid  and  binding  until  reversed  on  error 
or  appeal,  or  set  aside  in  a  direct  and  appropriate 
proceeding  for  that  purpose.^' 

[%  540J    (2)  Judgment  for  Defendant  A  judg- 


T8.   Otla  V.  Warren,  16  Mass.  58. 

IT.  Shea  v.  Shea.  154  Mo.  699.  SB 
SW  869.  77  ArnSR  779. 

fOL  u.  8. — Melor  V.  Orton,  At  Fed. 
filS  (construing  Wlaconaln  Matttte); 
CUrk  Wilson.  6  F.  Cbm.  No.  2,S41, 
3  Wash.  C.  C.  560  (oonatruinr  Penn- 
sylvania statute). 

Ala. — Bherrod  T.  ttevls,  IT  Ala. 
SIX. 

Cal. — Alceltlnjrar  T.  Whelan.  lit 
Cat.  110,  «6  P  1»:  O'Connor  T.  Blake, 
»  Cal.  SIS. 

111. — stix  v.  Doads.  e  HI.  a.  2T; 

Buchman  t.  Dodds,  6  111.  A.  SB. 

Iowa.  —  McCormlck  Harvesting 
Mach.  Co.  V.  Jacobson,  77  Iowa  582. 
4i  NW  499:  Ryan  v,  Heenan,  76  Iowa 
689,  41  NW  S67:  Harger  v.  Spoftord, 
44  Iowa  8«9;  Harrow  v.  I^yon,  S 
Greene  157;  Brown  v.  Harris,  2 
Greene  606,  52  AmD  BSS. 

Kan. — Stillman  v.  Hamer,  70  Kan. 
419,  78  P  836,  109  AmSR  466. 

Ky. — First  Nat.  Bank  v.  Sanders, 
162  Ky.  874,  172  8W  689.  See  also 
B.  M.  Creel  Co.  Hill,  B2  SW  798, 
21  KyL  BSC. 

Md. — ^Hlgglns  V.  Orace,  59  Md.  365. 

Mass.- — Suydam  v.  Huggeford,  23 
Pick.  46S:  Clap  v.  Bell,  4  Mass.  99. 

Ho. — State  V.  Beldsmeter,  6<  Ho. 
226;  St«dien8on  T.  Jones,  84  Ho.  A. 
249 

llebr. — Alplm  t.  Goodman,  8  Hebr. 
CtTnoir.)  897,  91  NW  630. 

Nev. — ^Ranft  v.  Toung.  21  Nev.  401, 
32  P  490. 

N.  H. — Gunnison  v.  Abbott,  78  N. 
H.  590.  «4  A  38;  LIttlefleld  v.  I>avlB. 
62  N.  H.  492;  Tortt  T.  Sanborn,  47  N. 

^'n**T. — Frlede  v.  Welasenthanner, 

27  Mlac.  B18.  68  NTS  886;  Blynn  v. 
Smith.  4  NTS  806.     ,  « 

Or. — Nichols    V.    Ingram,    146  P 

Vt. — Johnson  v.  Edson,  2  Alk.  299. 

8e«  also  Lowenateln  v.  Powell,  68 
MlM.  78.  8  S  269.  ^  ^ 

[al  A  nonavit  Is  such  a  judgment 
tn  favor  of  defendant  that  It  puts 
an  end  to  the  attachment  lien.  Sher- 
rod  V.  Davis.  17  Ala.  812;  Munn  y. 
Shannon,  86  Iowa  363,  53  NW  268; 
Harrow  v.  Lyon,  8  Greene  (lowa> 
157;  Brown  v.  Harris.  2  Greene 
(lowa>  685,  52  AmD  BSB;  Boston  v. 
Wrlftht,  3  Kan.  227:  Bachelder  v. 
Perley>  B3  Me.  414:  Hlgglns  v.  Grace, 
69   mA  886;  Suytem  v.  Huggeford, 

28  Pick.  (Mass.)  465;  Clap  v  Bell,  4 
Mass.  99;  Bradbury  v.  Cole,  62  Mo.  A. 
2««:  Boekhoff  v.  Gruner.  47  Mo.  A. 
22-  Alplrn  v.  Goodman.  8  Nebr. 
trfnoff.)  897,  91  NW  630;  Ranft  v. 
Tounc.  21  Nev.  401.  82  P  490;  Paul  v. 
Bird.  26  N.  J.  L.  B69;  McKean  y  Na- 
tional Wfe  Assoc..  24  Misc.  Bll.  68 
NTS  986;  Maxwell  1^  6  Heltfc. 
(Tenn.>  247;  Johnson  V.  Kdaon.  2  Alk. 
^Vt.)  «99. 

rb}  Aa  attaaiM— i  lamad  to^^a 
tasUo*  o<  tte  pMM  Is  dissolved  by 
ludgment  for  defendant  In  the  action 
before  him.  Loveland  v.  Alvord 
Cons.  Quarts  MIn.  Co.,  76  Cal.  562,  18 
P  682;  Blynn  v.  Smith,  4  NTS  306, 

[c3  The  rwersal  of  a  Judgment  In 
^▼or  of  plaintiff  in  an  attachment 
raft,  where  It  Is  not  reversed  on  a 
principle  which  shows  that  the  ac- 
tion In  which  it  was  rendered  cannot 


be  sustained,  will  not  pot  an  end  to 
the  attachment  lien.  Allen  v.  Adams, 
17  Conn.  67. 

[d]  juogmsnt  for  plaintiff  on  plea 
In  aKtamsinb^A  flnal  Judnnent  for 
defendant  on  the  merits  of  any  at- 
tachment suit  necessarily  dissolves 
the  attachment,  although  there  has 
been  a  Judgment  for  plaintiff  on  a 

8 lea  in  abatement,  Boekhoff  v. 
runer,  47  Uo.  A.  22,  24  (where  it  is 
said:  "A  final  Judgment  for  the  de- 
fendant on  the  merits  in  any  attach- 
ment suit  necessarily  dissolves  the 
attachment,  regardless  of  any  Judg- 
ment on  the  plea  In  abatement.  Any 
contrary  holding  would  lead  to  the 
absurd  result  of  JuatiCying  the  sels- 
ure  of  the  defendant's  property  on 
mesne  process,  although  the  plalntlfT 
is  conclusively  shown  to  have  had  no 
cause  of  action  against  him  what- 
ever. Arifument  on  the  question, 
however,  Is  precluded  by  the  ruling 
of  the  supreme  court  In  State  v. 
Beldsmeler,  56  Mo.  226").  See  also 
Bradbury  v.  Cole,  62  Mo.  A.  263. 

[e]  An  attaohment  Uen  Is  not  oon- 
Unned  after  JnOgmcnt  for  dafsndant 
by  (1)  »  writ  of  review  which  is  sued 
out  by  plaintiff  (Clap  v.  Bell,  4  Mass. 
99;  Johnson  t.  Edson.  2  Alk.  (Vt.) 
299):  (2)  by  a  writ  of  error  which  is 
subsequently  sued  out  (Sherrod  v. 
Davis,  17  Ala.  812);  (8)  or  by  the 
pendency  of  a  motion  for  a  nev  trial 
(Ranft  V.  Toung,  21  Nev.  401,  82  F 
490). 

[f  J    BffMt  vpoa  attaohiasnt  issM 

— (1)  Although  it  has  been  held  that 
a  Judgment  for  defendant  on  tho 
merits  will  not  cure  an  error  respect- 
ing  the  attached  property  which 
wrongfully  threw  coats  on  plaintiff 
(Hilton  V.  Ross,  9  Nebr.  406.  8  NW 
862).  (2)  it  has  also  been  decided  that 
alleged  errors  or  Irregularities  at  the 
trial  of  the  attachment  Issue  are  im- 
material after  ludgment  for  defend- 
ant on  the  merits  (Bradbury  v.  Cole, 
62  Mo.  A.  263);  (3)  and  that  an  ap- 
peal from  an  order  of  the  court  re- 
fusing to  vacate  an  attachment  was 
refused  because  such  order  was  a 
nullity  (Ranft  v.  Toung,  21  Nev.  401, 
32  P  490). 

[g]  An  erroneons  Jndgmsnt  for 
defendant,  which  is  afterward,  va- 
cated, does  not  destroy  the  lien.  Gun- 
nison V.  Abbott,  73  N.  H.  B90,  64  A 
28. 

[h]  The  trial  eonzt  has  no  power 
to  vaoate  the  attachment  after  Judg- 
ment  for  defendant  and  pending  ap- 
peal, the  attachment  being  already 
dead  hut  subject  to  revival.  Frlede 
V.  Welflsenthanner.  27  Hlpc.  618^8 
NTS  889  trov  S<  kisc  MTT  58  NTS 
3991. 

[1]  Aa  order  of  tbe  oovt  xofwtBg 
to  Taoate  and  dlamlss  an  attachment 
Is  a  nullity  under  such  ciroumatances 
and  not  appealable.  Tha  remedy  of 
defendant  Is  an  action  against  the 
sheriff  for  detaining  the  prcverty, 
Ranft  V.  Toung,  21  Nev.  401,  82  F 
490. 

79.  Meloy  V.  Orton,  42  Fed.  618 
(construing  Wisconsin  statute). 

80.  Nichols  V.  Ingram.  (Or.)  146 
P  988.   

ei.  Ranscher  T.  Ucfilhinney,  11 
Mo.  A.  434. 


ment  for  defendant  on  the  merits  of  the  suit  termi- 
nates the  attachment/"  even  tlioi^h  the  clerk  fails 
to  perform  the  ministerial  duty  of  certifying  the 
judgment  to  the  register  of  deeds,"  or  fails  to  note 
the  discharge  of  the  attachment,^"  and  a  judgment 
for  defendant  upon  a  plea  in  abatement  has  been 
held  to  have  the  same  effect.^'  If  plaintiff  perfects 
his  appeal  from  a  judgment  in  favor  of  defendant 
within  the  required  statutory  time  it  will  have  the 
effect  of  preventing  the  dissolution  of  the  attach- 
ment, which  would  otherwise  be  caused  by  judgment 
iu  favor  of  defendant.'* 
A  reversal  of  the  judgment  for  defendant  re- 

8B.   U.  8.— Heloy  ▼.  Orton,  42  Fed. 

613. 

Ala. — Sherrod  v.  Davis,  17  Ala.  312. 
Cal.— Riley  v.  Nance,  97  Cal.  298, 
81  P  1126,  32  F  316.    Compare  Love- 
land      Alvord  Cons.  Quarts  Min.  Co., 
76  Cal.  B62.  18  P  682. 

Iowa. — Munn  v.  Shannon,  86  Iowa 
S63.  &8  NW  268;  Peterson  v.  Hays,  SB 
Iowa  14,  61  NW  1143;  Farwell  v. 
Tiffany,  82  Iowa  406.  48  NW  788: 
McCormlck  Harvesting  Hach.  Co.  v. 
Jacobson.  77  Iowa  682,  42  NW  499: 
Ryan  v.  Heenan,  76  Iowa  689.  41  NW 
867;  Danforth  v.  Carter,  4  Iowa  230. 
See  also  Danforth  v.  Rupert,  11  Iowa 
547. 

Md.— Higgins  V.  Orace.  59  Md.  365. 
Mass. — Suydam   v.   Huggeford,  28 
Pick.  465. 

Mich. — Treat  v.  Dunham,  74  Uloh. 
114.  41  NW  876,  16  AmSR  6l6. 

Mlsa. — Lowenstein  v.  Powell,  68 
MlBs.  73,  8  S  269. 

Nebr. — ^McDonald  V.  Bowman,  40 
Nebr.  269,  58  NW  704.  See  also  Ad- 
ams County  Bank  v.  Morgan,  26  Nebr. 
148,  41  NW  993. 

N.  T.— Wright  v.  Rowland.  4  Abb. 
Dec  649,  4  Keyes  166,  36  HowPr  248; 
Frlede  v.  Welsaentlianner.  27  Mlsa 
5X8,  68  NTS  336. 

See  also  Ryan  V.  Haxey,  14  MonL 
81.  86  P  616. 

But  compare  Becker  v.  Steele,  41 
Kan.  173.  21  P  169. 

ta]  Time  aUoweA^(l)  In  Iowa 
the  statute  allows  only  two  days 
within  which  to  perfect  an  appeal 
that  will  continue  such  Hen  (Harger 
V.  Spofford.  44  Iowa  869).  (2)  al- 
though the  right  to  appeal  in  general 
may  continue  for  a  longer  period 
(Uunn  V.  Stiannon,  86  Zowa  863,  68 
NW  263).  (3)  By  failure  to  comply 
with  Code  I  8981,  requiring  an  at- 
tachment plaintiff  in  case  of  Judg- 
ment against  htm  to  announce  his 
Intention  to  appeal,  and  to  perfect 
It  within  two  days  or  the  discharge 
of  attachment  will  be  final,  he  loses 
all  his  rights  under  an  attachment. 
Conkllng  V.  Toung,  141  Iowa  678,  120 
NW  853. 

[hi   Under  tlio  Wlsoonstn  statutes, 

if  plaintiff,  upon  the  rendition  of 
Judgment  against  him  and  before  the 
property  Is  delivered  over  by  the 
sherlft.  shall  give  Immediate  notice 
of  appeal  and  tender  the  proper  bond 
to  pay  all  costs  and  damages  that 
may  be  awarded  a^inst  him  to  duly 
prosecute  his  appeal,  he  may  be  en- 
titled to  an  order  continuing  the  at- 
tachment until  the  determination  of 
the  case  In  the  supreme  court  re- 
quiring that  the  property  be  contin- 
ued in  the  custody  or  the  sheriff  dur- 
ing the  pendency  of  the  appeal. 
Meloy  V.  Orton,  42  Fed.  613. 

[c]  Stay  of  proceediturs  nendinff 
npMl^O)  AlthoughN.  T.  Code 
Civ.  Proc.  I  8343  subs  12  declares 
that  an  attachment  Is  annulled  when 
flnal  Judgment  is  entered  for  defend- 
ant, a  stay  of  proceedings  pending 
appeal  suspends  the  effect  of  such 
annulment  and  continues  the  attach- 
ment lien,  and  a  motion  to  vacate  the 
attachment  Is  improper  because  the 
warrant  stands  annulled  by  operation 
of  law,  Milllken  v.  Fidelity,  etc., 
Co... 129  App.  Dlv.  206,  113  NTS  869; 
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vives  the  attachment." 

[i  541]  (S)  DisconUiniuice,  Dismissal,  or  Non- 
suit. Where  tlie  creditor  in  an  attachment  suit  in 
which  a  levy  has  been  made,  and  whose  eUim  was 
soffloient  to  cover  all  the  attached  i>roperty,  discon- 
tinued his  suit  upon  an  agreement  with  the  debtor  to 
take  all  the  property  in  satisfaction  of  his  claim, 
it  was  held  that,  while  his  title  might  be  good  against 
the  debtor,  it  would  not  be  good  against  subsequent 
attaehii^  creditors  who  perfected  their  lien  by  judg- 
ment luid  execution.**  A  discontinuanee  against  a 
garnishee  does  not  dissolve  an  attachment  levied  on 
land  which  the  garnishee  is  allied  to  have  pur- 
chased by  fraud.*'  A  dismissal  of  the  original  ac- 
tion in  which  an  attachment  was  levied  operates  to 
release  the  attachment  Hen,"'  onless  it  is  vacated  " 
and  the  action  reinstated.**   The  attachment  may 

Prtede  v.  Welssenthanner,  27  Mlac. 
618,  5S  NTS  336  [rev  26  Mlac.  867 
mem,  56  NTS  399];  McKean  v.  Na- 
tional L.  Assoc.,  24  Misc.  511,  53 
NTS  980.  28  NTCivProc  146.  (2)  An 
appeal  b7  plaintiff,  with  an  ordinary 
appeal  bond,  from  a  Judgment  sus- 
talnlnB  an  attachment  In  part  only 
does  not  stay  the  discharge  of  that 
part  of  the  amount  attached  as  to 
which  the  attachment  was  vacated. 
Waring  v.  Fletcher,  162  Ind.  620.  62 
NB  203. 

[d]    Aa  aotiom  oa  tt«  kttMfluMBt 

bond  cannot  be  maintained  pending 
an  appeal  to  the  court  of  appeals,  al- 
though such  action  was  commenced 
before  an  undertaking  to  stay  execu- 
tion on  the  Judgment  of  the  appel- 
late division  was  filed.  Mllllken  v. 
Fidelity,  etc,  Co.,  129  App.  DIv.  206. 
118  NT8  809. 

83.  Frlede  t,  Weissenthanner.  27 
Hlsc  SIS,  68  NTS  886  [rev  8«  Mtaa 
867,  66  NTS  8991. 

[al  Vzovisional  dlMhUf*  Iv 
JnOgiiwnt  for  defendants — ^Wnare  a 
Judgment  for  defendant  In  attach- 
ment was  reversed,  and  later  a  Judg- 
ment was  rendered  for  plaintiff,  the 
discharge  of  the  attachment  by  the 
first  Judgment,  pursuant  to  Code  Civ, 
Proc.  i  213  (Gen.  St.  [1909]  S  5806), 
was  provisional,  and  a  sale  of  the  at- 
tached property  under  the  second 
Judgment  was  proper.  McLain  v. 
Parker.  92  Kan.  561.  141  P  248. 

[b]  Intervening  rlglits  of  tUrd 
persons. — Where  a  trial  In  the  lower 
court  upon  the  merits  resulted  In  a 
Judgment  for  defendant,  a  reversal 
of  such  Judgment  on  appeal  was  held 
not  to  revive  the  Hen  of  the  attach- 
ing creditor  as  against  an  interme- 
diate purchaser  of  the  property,  in 
the  absence  of  any  order  of  court  or 

Judge  staying  or  suspending  the  full 
orce  and  effect  of  the  Judgment  of 
the  lower  court  pending  proceedings 
in  the  appellate  court  Miller  v. 
Dixon,  t  Kan.  A.  445.  42  P  1014; 
Nichols  V.  Ingram,  (Or.)  146  P  988. 

84.  Brandon  Iron  Co.  v.  Oleason, 
24  Vt.  228. 

88.  Hand  T.  Pritsch,  etc.,  Co.,  7 
KyL  439. 

86.  O'Connor  v.  Blake.  29  Cal.  812; 
Wills  Point  Bank  v.  Bates,  76  Tex. 
829,  13  SW  309;  Brandon  Iron  Co.  V. 
Gleason,  24  Vt.  228. 

[a]  Ths  dismissal  of  an  attaeh- 
mest    prooMdlng    by    the  original 

f lain  tiff  Is  not  a  final  adjustment, 
f  other  creditors  have  llled  under 
the  same.  Ryan  v.  Burkatn.  42  Ind. 
607. 

[b]  Vbers  an  aoUon  la  dlsmlsssd 
on  demurrer  by  defendant,  an  inci- 
dental warrant  of  attachment  will 
follow  the  fate  of  the  action.  Jones 
V.  McClalr.  64  N.  C.  125. 

rc]  Dismissal  as  to  one  of  two  d«- 
fsndants. — ^Where  plaintiff  In  attach- 
ment against  two  defendants,  one  a 
foreign  corporation,  dismissed  the  at- 
tachment as  to  the  foreign  corpora- 
tion, the  case  stood  as  if  It  had  been 


also  be  dissolved  by  a  nonsuit  of  plaintiff,"'  al- 
though a  nonsuit  which  is  set  aside  at  the  same  term 
does  not  destroy  the  attachment  lien.*" 

[i  542]  (4)  Judgment  for  FluntUL*^  The  ren- 
dition of  s  judgment  in  favor  of  plaintiff  in  the 
attachment  suit  does  not,  as  a  role,  destroy  the  at- 
tachment,*' even  though  the  judgment  was  obtained 
without  any  contest  on  the  part  of  defuidant;** 
but  it  has  been  held  that  the  lien  is  lost  where  tbe 
attaching  ^editor  consents  to  a  judgment  in  his 
own  favor  before  the  return  day  of  the  writ,**  and 
that,  if  plaintiff  knowingly  and  willfully  takes  a 
^dgment  in  excess  of  what  he  may  legally  claim, 
it  will  dissolve  the  attachment  as  to  subsequent 
attaching  creditors.**  So  the  improper  inelasion 
in  a  judgment  for  attachment  plaintiff  of  claims 
not  in  existence  at  the  time  of  the  attachment  maj 


originally  brought  against  the  other 
defendant  alone,  and  the  Judgment 
against  the  other  defendant  and  a 
third  party  as  garnishee  and  the 
property  In  question  In  the  hands  of 
such  garnishee  did  not  render  the 
property  subject  to  the  Judgment,  If 
the  property  belonged  to  the  foreign 
cori>oratlon.  Barton-Price  Co.  v.  Mur- 
phy, 134  Ga.  710.  68  SB  484. 

87.  Jaffray  v.  H.  B.  Claflln  Co.,  119 
Mo.  117.  24  SW  761  (holding  that, 
when  a  dismissal  of  an  attachment 
suit  Is  vacated,  the  Hen  of  the  at- 
tachment continues). 

88.  Jaffray  v.  H.  B.  CTaflin  Co.,  lit 
Mo.  117,  24  SW  761.  Compare 
O'Connor  v.  Blake,  8t  Cal.  112  (hold- 
ing that,  where  an  action  is  dismissed 
by  a  Justice  of  the  peace  on  account 
of  the  nonappearance  of  plaintiff.  It 
operates  as  a  dissolution  of  the  at- 
tachment, although  the  case  may  be 
subsequently  reinstated  by  the  Jus- 
tice and  the  parties  appear  for  trial). 

88.  Hamilton  v.  Bell,  123  Cat.  93. 
66  P  758;  Brown  v.  Harris,  2  Greene 
(Iowa)  606.  62  AmD  685. 

[a]  Setting  aside  on  appeal. — A 
Judgment  of  nonsuit  dissolves  the  at- 
tachment, even  though  such  Judg- 
ment la  set  aside  upon  appeal.  Ham- 
ilton v.  Bell,  123  Cal.  93.  55  P  758. 

90.  Hubbell  V.  Kingman,  62  Conn. 
17;  Gunnison  v.  Abbott,  73  N.  H.  690, 
64  A  23.  But  compare  Brown  v. 
Harris,  2  Greene  (Iowa)  606,  52  AmD 
536  (where  It  was  held  that  the  set- 
ting aside  of  a  nonsuit  does  not  re- 
vive the  lien). 

[a]  A  voluntary  nonsuit  In  an  at- 
tachment case  which  was  Imme- 
diately set  aside  by  the  court  has 
been  held  not  to  Impair  the  lien  of 
the  attachment.  Dolllns  T.  Pollock, 
89  Ala.  351.  7  S  904. 
_  [b]  As  against  third  persons.— 
The  voluntary  withdrawal  of  a  suit 
brought  by  a  writ  of  attachment.  If 
there  has  been  no  mistake  or  fraud, 
will  of  itself  discharge  the  attach- 
ment lien,  so  that  It  cannot  be  re- 
vived In  favor  of  the  attaching  cred- 
itor as  against  the  interest  of  third 
persons,  although  it  may  have  been 
reinstated  upon  the  docket  during 
the  same  term  at  which  it  was  with- 
drawn. Union  Ufg.  Co.  v.  Pitkin,  14 
(3pnn.  174;  Murphy  v.  Crew,  38  Oa. 
189. 

91.  Merger  of  attaohmsnt  Usn  fu 
Judgment  see  supra  g  622. 

93.  Welbel  v.  Beakiey,  90  Ark. 
464,  119  SW  667;  Tamell  v:  Brown, 
170  111.  362,  48  NE  909,  62  AmSR  380; 
Garr  v.  Lyons.  99  Ky.  672,  37  SW 
73.  148,  18  Kyi,  600. 

[a]  An  attachment  should  be  sus- 
tained after  Judgment  when  the 
grounds  thereof  have  not  been  con- 
troverted and  no  party  In  interest 
has  moved  for  Its  discharge.  Gaar  v, 
Lyons,  99  Ky.  672,  87  SW  78,  148,  18 
KyL  600. 

[b]  d^idgnuBt  ■DbseQaeattjF 
opsMd^Where  plaintlft  was  sued  by 
foreign  attachment  and  a  Judgment 


recovered  was  subsequently  opened  to 
permit  defendant  to  defend,  the  at- 
tachment would  be  retained,  subject 
to  the  further  order  of  the  court.  In 
re  Warthman.  20  Del.  319.  55  A  6. 

[c]  Vlalntur  te  not  entitled  to  a 
further  judgment  subjecting  to  the 
satisfaction  of  the  Judgment  taken 
upon  the  debt  the  property  which  has 
been  attached.  See  Post-Glover  Elec- 
tric Co,  V.  McEln  tee-Peterson  Bngi- 
neerlng  Co.,  128  N.  C.  199,  38  SE  811. 

[d1  A  sale  under  a  void  Jodgmest 
has  been  held  to  extinguish  the  Ilea 
Palmer  v.  MoMaster.  10  Mont.  390, 
26  P  1066. 

98.  Bute  Nat  Bank  v.  Union  Nat 
Bank,  168  111.  619.  48  NB  82;  Schloss 
v^  State  Bank,  4  Wash.  7I«.  SI  P 

[a]  A  oonfesslom  of  ladnuBt  (i> 

by  defendant  does  not  diacharge  the 
lien  of  an  attachment.  Schioas  v. 
State  Bank,  4  Wash.  726,  31  P  23. 
(2>  Where  an  attachment  was  issued 
In  one  county  and  levied  on  realty  In 
another  county,  the  entry  of  Judg- 
ment by  confession  In  the  former 
county  before  the  fllinr  of  the  sber- 
IfTe  return  does  not  discharge  the 
Hen  In  the  latter  county.  Mott  v. 
Holbrook,  28  N.  D.  261,  148  NW 
1061. 

[b]  Jlidgment  br  default. — Where, 
without  objection,  a  case  was  re- 
ferred to  the  master  to  report  on  the 
attachment  Issue  under  a  general 
rule  of  court,  and  Judgment  by  de- 
fault  was  taken  on  the  debt,  but  no 
order  was  taken  as  to  the  attach- 
ment, it  was  held  that  such  attach- 
ment was  not  thereby  waived,  under 
Mansfield  Dig.  8  377,  providing  that 
an  attachment  shall  be  sustained  or 
discharged  at  the  date  the  Judgment 
Is  entered,  unless  the  court  extends 
the  time  for  deciding.  Carter  v. 
Barton,  2  Ind.  T.  99,  48  SW  1017. 

[c]  Purnent  of  momer  to  muU 
eontesfc  .The  fact  that  a  bona  fide  at- 
taching creditor  for  a  bona  flde  debt 
pays  a  money  consideration  to  de- 
fendant for  a  Judgment  without  con- 
test will  not  postpone  his  lien  to  that 
of  subsequent  attaching  creditors^ 
Doggett  V.  WImar.  64  Mo.  A.  126. 

[d]  Absenoe  of  answer  or  m»- 
tlon  to  discharge. — ^Where,  in  an  ac- 
tion aided  by  attachment  on  the 
ground  of  defendant's  nonresldence. 
no  affidavit  or  verified  answer  deny- 
ing such  ground  or  motion  to  dis- 
charge the  attachment  was  filed,  the 
court,  in  rendering  Judgment  for 
plaintiff,  should  have  sustained  the 
attachment,  as  eiuiressly  provided 
by  Klrby  Dig.  I  414.  In  such  a  case. 
Welbel  V.  Beakiey,  90  Ark.  4B4,  11» 
SW  667. 

94.  Gilbert  v.  Gilbert.  83  Mo.  A. 
269. 

95.  Page  v.  Jewett.  46  N.  H.  441 
(so  holding  where  there  were  several 
suits  pending  against  the  same  per- 
son whose  property  was  attaoied 
ui>on  them  all;  the  first  attacAlng 
creditor  Intentionally  took  judgment. 


For  later  e— eg,  tmwtSaigm&Btm  and  dtaagm  la  the  law  see  enmnlatlva  Annotations,  same  title,  page  and  note  niunb«r. 
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render  the  attaohment  lien  void  aa  against  persons 
pDT^asing  part  of  the  prcnjerty  attached  after  the 
eonunencement  of  the  attaobment  suit.^' 
In  loiiie  Btates  a  panonal  Judgment  for  plaintiff, 

imsecompanied  by  an  order  for  the  sale  of  the  at- 
taobed  property,  will  effect  a  dissolution  of  the  at- 
tachment lien,"  but  in  other  states  such  a  judgment 
will  not  have  this  effect.""  Where  a  judgment  quasi 
in  rem  is  rendered  against  attached  property,  di- 
recting it  to  be  sold  to  satisfy  the  debt  of  the  at- 
taching creditor,  the  right  which  the  latter  has 
secnred  by  the  seizure  under  the  writ  of  attachment 
becomes  mej^ed  in  the  lien  of  the  judgment.*" 

Faymwt  in  full  of  plaintiff's  judgment  neces- 
sarily annuls  the  attachment;^  but  where  an  attach- 
ing creditor  secures  a  judgment  for  part  of  his 
claim  and  appeals  therefrom,  defendant  is  not 
entitled  to  have  the  attachment  vacated  on  paying 
the  amount  of  the  judgment.'  Where  plaintiff  has 
recovered  judgment  in  an  attachment  suit  the  mere 
deposit  by  defendant  with  the  clerk  of  the  amount 
of  the  judgment  is  not  such  a  payment  thereof 
aa  will  entitle  him  to  have  the  attached  property 
released.' 

An  SEZMutioii  issued  against  the  property  attached 

supersedes  the  attachment  lien,  and,  on  its  return 
uisatisfied,  no  lien  exists  which  can  be  enforced 
by  action.* 

An  appeal  or  writ  of  error  sued  out  by  defendant 
may  release  an  attachment  where  defendant  gives 
bond  for  the  payment  of  the  judgment,  if  it  be 
affirmed.* 

[i  543]    10.  By  LegidatiTe  Enactment    It  has 


been  held  that,  where  a  statute  providing  for  at- 
tachments is  repealed  during  the  pendency  of  a  suit, 
without  any  reservation  or  other  saving  clause,  the 
attaehment  is  thereby  disBolved;^  but  the  weight  of 
authority  supports  the  view  that  the  lien  or  se- 
curity acquired  by  attachment  is  of  such  force 
and  value  that  it  cannot  be  annulled  by  a  sub- 
sequent act  of  the  legislature.^ 

[$  544J  11.  By  Discharge  of  Debtor  on  Taking 
Poor  Debtor's  Oath.  A  discharge  from  commit- 
ment on  execution  by  taking  the  poor  debtor's  oath 
will  not  of  itself  disehai^  the  attachment  made 
on  the  original  writ,  so  as  to  release  the  receiptor 
of  the  property  attaehed  on  whom  due  demand  was 
made.' 

545]  12.  By  Expiration  of  Term  of  Of^cer 
Oranting  Attaclimmt.  An  attaehment  does  not 
abate  upon  the  expiration  of  the  term  of  the  of- 
ficer by  whom  it  was  issued.* 

[$  546]  F.  Restoration  of  Lien.  If  an  attaeh- 
ment is  dissolved  the  lien  is  ended,  and,  even 
though  the  attaching  officer  does  not,  upon  such 
dissolution,  make  a  formal  delivery  of  the  prop- 
erty to  the  attached  debtor,  a  second  attachment 
will  not,  by  virtue  of  such  nondelivery,  revive  the 
lien  created  by  the  first  attachment.^*  Where 
plaintiff  attached  defendant's  land,  and  on  his  de- 
fault entered  judgment  and  took  out  execution,  and 
at  a  subsequent  term  the  execution  was  canceled, 
a  new  ju^^ent  rendered,  and  execution  issued 
thereon,  under  which  defendant's  land  was  set  off 
to  plaintiff,  his  attachment  lien  having  expired,  his 
right  to  the  land  depended  on  his  levy  only,  since 


br  asreetnent  with  his  debtor,  on 
elalma  which  wen  not  recoverable 
DDder  anT  count  In  his  43eclaratlon). 

[a]  laaamnmS  n\l»ta>«. — An  at- 
tachment was  not  dissolved  aa 
acalnat  subsequsnt  attaching  cred- 
itors by  reason  of  the  fact  that  a 

fidffmellt  was  taken  hr  plalntlfTs  at- 
mer  Inadvertently  and  without  the 
knowledge  of  plaintiff  for  too  large  a 
sum,  when  the  attorney,  on  discover- 
ing: the  mistake,  went  to  the  sheriff, 
and  grave  him  Instructions  as  to  the 
levying  of  execution.  Felton  v.  Wads- 
worth,  7  Cosh.  (Mass.)  687. 

90.  Oconto  Co.  v.  Bsson.  112  Wis. 
89.  87  N~W  S6S  (BO  holdlnff,  where  the 
Judgment  in  Question  was  entered  by 
asreement). 

97.  Wright  V.  Manns,  111  Ind.  4t2, 
12  NE  1«0:  r.  8.  Mortgage  Co.  v. 
Henderson.  Ill  Ind.  24,  12  NS  88; 
Sannes  Ross,  lOS  Ind.  668,  5  NB 
€»9;  Smith  V.  Scott,  86  Ind.  348; 
I»wry  T.  McQee,  76  Ind.  508;  Cap- 
ital City  Dairy  Co.  v.  Plummer,  20 
Ind.  A.  408,  49  NE  963;  Mertens  v. 
Northern  State  Bank.  88  Or.  273.  136 
P  886:  Moore  Mfg.  Co.  v.  Billings,  48 
Or.  401.  80  P  422:  Mullendore  V.  Hall. 
2  Tenn.  Ch.  A.  273. 

[a]  Order  of  sale  neoeanxy  to 
ptmwmrv  attaobmeiit  Uen^In  order 
that  the  lien  created  by  the  issuance 
of  an  attachment  may  exist  and  have 
any  force  or  effect  after  Judgment 
has  been  rendered  In  the  cause  in  aid 
of  wtilch  It  is  Issued,  there  must  be  a 
special  judgment  or  order  of  sale  of 
the  property  attached,  and  a  special 
execution.  );x>wtt  MeOee,  TB  Ind. 
G08. 

[b]  Oafder  for  sale  of  part  of  at- 
tached I&nd. — ^Where  a  personal  Judg- 
ment for  plaintiff  Is  followed  by  an 
order  of  sale  of  only  part  of  the  land 
attached,  the  remainder  Is  therttby  re- 
leased. Thomas  v.  Johnson,  137  Ind. 
244.  2C  NE  893. 

•e.  Resmolds  v.  Williams.  182  Ala. 
488,  44  S  406:  Yarnell  v.  Brown,  170 
ni.  S«2.  48  NE  009.  62  AmSR  380 
rrev  86  Til.  A.  831;  Hogue  v.  Corblt, 
16*  HI.  B40,  41  NE  218.  47  AmSR  232 


[diet  Wasson  v.  Cone,  86  HI.  46,  which 
held  otherwise,  on  the  ground  that 
that  case  Involved  an  attachment  suit 
commenced  before  a  justice  of  the 
peace  and  not  In  a  court  of  record] ; 
Coulson  v.  Saltsman.  71  Nebr.  496,  98 
NW  1066;  Dudley  v.  Chicago,  etc.,  R. 
Co..  68  W.  Va.  604,  52  SB  718,  112 
AmSR  1027,  3  X.RANS  1136. 

[a]  ZUnstratioa. — A  judgment  en- 
tered upon  personal  service  and  after 
appearance  by  defendant  need  not 
speclflcally  direct  the  sale  of  the 
property  levied  upon  under  the  at- 
tachment writ  In  order  to  preserve 
the  Hen  thereby  acquired,  and  a  sec- 
ond levy  by  the  sheriff  upon  the 
property  under  a  special  execution 
neither  destroys  nor  strengthens  the 
existing  lien.  Hogue  v.  Corblt,  166 
ni.  640,  41  NE  219,  47  AmSR  232. 

99.  Oliver  v.  Wright,  47  Or.  222. 
83  P  870 

1.  Neely  v.  Munich,  27  Misc.  607. 
58  NTS  816  [aff  27  Misc.  814  mem, 
67  NYS  1143  mem]. 

[a]  An  order  of  refersnoe  to  take 
the  pcoofs  and  report  on  a  motion  to 
vacate  an  attachment  is  properly  va- 
cated where,  before  the  hearing 
thereon,  the  Judgment  Is  paid  In  full, 
since  the  attachment  was  annulled 
thereby  under  Code  Civ.  Proc.  i  8343 
subd  12.  Neely  v.  Munich.  27  Misc. 
607,  68  NTS  316  [afl  27  Misc.  814 
mem,  67  NYS  1143  mem], 

a.  Wright  V.  Rowland,  4  Abb.  Deo, 
(N.  T.)  649.  4  Keyes  16E.  t6  HowPr 
248  [rev  36  HowPr  116]. 

a.    Sagely  v.  Llvermore,  46  Cal.  618. 

4.  Barton  v.  Albert  Palmer  Co., 
87  App.  DIv.  36,  83  NTS  1041. 

8.  Otis  V.  Warren.  16  Mass.  68. 
See  also  St.  Joseph,  etc.,  R.  Co.  v. 
Casey,  14  Kan,  504;  Vanderhoof  v. 
Prendergast,  94  Mich.  18,  63  NW  792; 
BuBhey  v.  Raths,  46  Mich.  181,  7  NW 
802,  But  compare  Collins  v.  Burns, 
16  Colo.  7.  26  P  146. 

[a]  The  reason  of  the  role  Is  that 
such  security  "Is  a  substitute  for  any 
which  before  existed."  Otis  v.  War- 
ren, 16  Mans.  63. 

e.    Stephenson  v.  Wait.  6  BlaCkf. 


and.)  608.  48  AmD  489  (holding  that, 
where  a  writ  of  foreign  attachment 
was  Issued,  but  during  the  pendency 
of  the  case  the  act  authorising  such 
attachment  was  repealed,  and  there 
was  no  clause  In  the  repealing  act 
providing  for  pending  suits,  the  at- 
tachment suit  was  at  an  end  upon  the 
repealing  act  taking  effect,  and  that 
proceedings  In  such  salts  after  the 
repealing  of  the  act  were  coram  non 
Judlce  and  void). 

7.  Mulnlx  V.  Spratlln.  10  Colo.  A. 
890,  60  P  1078;  Day  v.  Madden,  9 
Colo.  A.  464,  48  P  1063;  McFftdden  v. 
Blocker,  2  Ind.  T.  260.  48  SW  1043; 
Hannahs  v.  Felt,  16  Iowa  141;  Hall 
V.  Stephens,  65  Mo.  670.  27  AmR 
802. 

ta]  ApplloatloB  of  role. — A  stat- 
ute authorizing  a  city  to  take  pos- 
session of  property  of  a  railroad  com- 
pany on  Its  failure  to  pay  coupons 
on  scrip  Issued  by  the  city  does  not 
entitle  the  city  to  vacate  an  attach- 
ment by  thus  taking  possession. 
Bath  V.  Miller,  61  Me.  841. 

[b]  A  vested  Interest. — The  lien 
of  an  attaching  plaintiff  Is  a  vested 
right  or  interest  of  which  he  cannot 
!)«  divested  without  his  voluntary 
act  or  without  having  his  day  In 
court,  McFadden  v.  Blocker,  2  Ind. 
T.  260.  48  SW  1043,  58  LRA  878; 
McBrlde  v.  Ham,  48  Iowa  151.  See 
also  State  v.  Rose.  4  N,  D.  319,  5S 
NW  614,  26  L.RA  693  (where  it  was 
held  that  an  attaehment  Hen  was 
private  property  within  the  protec- 
tion of  constitutional  provisions). 
Compare  Kllhom  v.  Lyman,  6  Mete. 
(Mass.)  299. 

B.  Bailey  v.  Jewett,  14  Mass.  156; 
Lyman  v,  Lyman,  11  Mass.  317, 

9.  Davis  v.  AlnBworth,  14  HowPr 
(N.  T.)  346  (so  holding  for  the  rea- 
son that  an  attachment  Issued  from 
the  supreme  court  by  one  of  the 
Justices  Is  issued  In  his  capacity  of 
judge  of  the  court,  and  not  aa  a 
commissioner  acting  under  revised 
statutes). 

10.  Anderson  v.  Land,  S  Wash. 
492,  82  P  107,  34  AmSR  876. 
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the  court's  order  vacating  the  former  judgment  did 
not  revive  the  attachment."  An  attaciiment  of 
personalty  dissolved  by  the  officer  taking  the 
debtor's  receipt  was  not  restored  by  an  order  by 
the  referee,  in  subsequent  bankruptcy  proceedings 
against  the  debtor,  directing  that  the  rights  under 
the  attachment  be  preserved  for  the  benefit  of  the 
estate.^'  Where  the  first  attachment  of  money  is 
not  made  to  enable  the  second  to  be  made,  and  is 
abandoned  simply  because  the  right  name  of  de- 
fendant is  not  given  therein,  and  the  second  at- 
tachment is  made  on  a  writ  issued  to  correct  the 
mistake,  and  in  all  this  the  attachment  plaintiffs 
and  the  oflBcer  serving  the  writs  act  without  fraud 
and  in  good  faith,  the  last  attachment  is  valid, 
although  the  property  is  not  returned  to  the  owner 


before  it  is  made.'* 

An  act  of  the  legislature  cannot  retrospectivdy 
restore  an  attachment  which  has  been  dissolved  1^ 
the  insolvency  of  the  debtor.'* 

[%  547]  O.  Frioritiw— 1.  Between  Attachmoti 
uid  Other  Liens  or  Olalnu— a.  Oenenl  Bale.'"  Tlie 
rights  of  an  attaching  creditor  with  respect  to  tbe 
property  attached  must  be  determined  by  the  state 
of  the  title  at  the  time  when  the  attachment  was 
made."  Be  is  not  in  the  position  of  a  bona  fide 
purchaser  for  value,''  but  obtains  only  the  rights 
which  the  debtor  had  in  the  property  at  that  time, 
and  is  postponed  to  liens  or  claims  of  other  persoiu 
upon  or  to  the  property,  which  became  effective  be- 
fore the  attachment,*"  except  in  so  far  as  he  ma; 
avail  himself  of  fraud  in  a  transaction  affecting 


11.  Murphy  v.  Hill.  68  N.  H.  644. 
44  A  703. 

12.  Gary  v.  araham.  108  Me.  46S, 
81  A  666. 

U,  Brady  v.  Royce,  180  Mass.  SB3, 
6S  NE  960. 

VL    aidlon  V.  Cnmata,  66  Me.  18S. 

IB.  ■nforosaiSBt  of  clftlms  or 
llVBs  Mitltl«a  to  priority  awut  Attaoh- 
MMtt*  see  Intra  if  864-637. 

16.  KTlss. — Macrae  v.  Goodbar,  80 
Mlas.  315.  31  R  R12. 

N.  H.— Richardson  v.  Bailey.  69  N. 
H.  384.  41  A  2e,?..  7(!  AniSR  176. 

N.  T. — Brnok«!villi>  '  Iranlte  Co.  v. 
Latty,  83  Slisc.  in  NYS  1048. 

S.  D. — St.nte  HiuiKhiff,  etc.,  Co.  V. 
Taylor,  £5  S.  I>.  577,  BR8,  127  NW 
690,  29  LRANS  623  [quot  Cycl. 

Tex. — White  v.  Cowles,  (Civ.  A.> 
IBB  SW  982. 

Wash. — Rohrer  v.  Snyder,  29  Wash. 
199    69  P  748. 

See  also  Brackett  v.  BorelnK.  131 
Ky.  751.  110  SW  X76.  115  SW  766,  38 
KyL  292. 

Zaterstrt  ooT«>*d  by  attaoluiMBt  see 
Bupra  S  524. 

17.  Ala. — ^TlshomlnBo  Sav.  Inst.  v. 
Johnson,  40  S  603. 

111.— Schwelzer  v.  Tracy.  76  111.  846. 

Kan. — Julian  v.  E^asle  Oil,  etc,  Co., 
83  Kan.  440,  111  P  446. 

N.  J. — Depeyster  v.  Gould.  8  N.  J. 
Bq,  474.  29  AmD  723. 

N.  D. — ^Leonard  v.  Fleming.  13  N. 
T>.  626.  102  NW  308. 

S.  Dv— State  Banking,  etc.,  Co.  v. 
Taylor.  26  8.  D.  677.  688,  127  NW 
690.  29  LRANS  623  [quot  Cyc]. 

Wash. — Dixon  v.  Barnett.  8  Wash. 
645,  £9  P  209. 

W.  Va. — Lipscomb  v.  Condon,  66 
W.  Va.  416.  426.  49  SE  392,  107 
AmSR  938.  67  LRA  670  [qiiot  Cyc]. 

[a]  Tlie  reason  for  this  rule  is 
that  If  the  levy  should  fall  of  its 
purpose  plaintiff  would  lose  nothing 
and,  having  parted  with  no  value, 
would  be  in  no  worse  position  than 
he  waa  before.  Perkins  v.  Adams,  16 
Colo.  A.  96.  63  P  792;  Gates  Iron 
Works  V.  Cohen,  7  Colo.  A.  841,  43  P 
667. 

[b1   A  pnTohaser  at  a  BbwUTs  sale 

of  real  estate  under  attachment  ac- 
quires no  title  as  against  a  deed  de- 
livered before  the  levy  of  the  at- 
tachment, but  recorded  after  the  at- 
tachment and  before  the  Judgment, 
under  Comp.  L.  {  3294,  the  attaching 
creditor  not  being  a  purchaser  for 
value.  Leonard  v.  PlemlnK.  13  N.  D. 
639.  102  NW  308. 

[c]  In  Oregon  (1)  the  rule  is 
otherwise  by  the  express  terms  of  the 
statute.  North  Bend  First  Nat. 
Bank  v.  Gage.  71  Or.  878,  142  P  629; 
Mertens  northern  State  Bank.  68 
Or.  278.  136  P  885:  Security  Sav.,  etc^ 
Co.  V.  Loewenberg.  38  Or.  169,  62  F 
647.  (2)  But  in  order  to  obtain  the 
rights  of  a  bona  flde  purchaser,  an 
attaching  creditor  Is  bound  to  prove 
that  he  In  fact  acquired  his  Hen  in 
good  faith  and  without  notice  of 
outstanding  equities.  North  Bend 
First  Nat,  Bank  v.  Gage,  supra;  Jen- 


nings V.  Lents,  60  Or.  483,  93  P  337, 
29  LRANS  684.  In  this  case  L  hav- 
ing sold  certain  land  to  V  for  a  con- 
sideration, half  of  which  was  se- 
cured by  a  mortgage  thereon,  J>  with- 
in an  hour  conveyed  the  property  to 
G,  who  conveyed  It  to  complainantfl* 
grantors.  The  morteage  to  L  was 
recorded,  but  the  deea  to  D  was  not. 
and  defendant  relying  on  a  statement 
by  L  that  he  had  conveyed  the  land 
to  D.  attached  It  for  ITs  debt,  after 
which  the  deeds  to  D  and  the  com- 
plainants were  recorded.  It  was 
held  that  L's  statement  that  he  had 
conveyed  the  land  to  T>  was  rebutted 
by  the  record  which  showed  that  the 
title  BtUl  remained  In  L,  which  rec- 
ord only  gave  notice  of  the  facts 
therein  stated  and  warned  defendant 
to  make  further  inquiries  as  to  I>'a 
title  to  the  premises,  so  that  he  was 
not  a  bona  fide  purchaser  under  his 
attachment,  entitled  to  priority 
against  complainants. 

ta.  U.  S.— Watson  v.  Bonflls,  116 
Fed.  167,  53  CCA  636;  Merrill  v. 
Rlnker,  17  F.  Cas.  No.  9.471,  Baldw. 
628  (construing  Pennsylvania  stat- 
ute);  U.  S.  V.  C^nal  Bank,  26  F.  Cas. 
No  14,716,  3  Story  79  (construing 
Maine  statute).  See  also  Philadel- 
phia Third  Nat.  Bank  v.  Atlantic 
City,  126  Fed.  418  [rev  on  other 
grounds  130  Fed.  761ij6  CCA  177]. 

Ark. — ^Tennant  v.  Watson,  6S  Ark. 
262.  24  SW  495;  Merrick  v.  Hntt.  16 
Ark.  381. 

Cat. — Pacific  Nat.  Bank  Western 
Pac.  R  Co..  157  Cal.  578,  108  P  676, 
27  LRANS  987,  21  AnnCas  1891  and 

note. 

Colo. — McMlllen  v.  Gerstle,  19  Colo. 
98,  34  P  681;  Perkins  v.  Adams.  16 
Colo.  A.  96,  63  P  792;  Banks  v.  Rice, 
8  Colo.  A.  217.  46  P  515;  Gates  Iron 
Works  V.  Cohen,  7  Colo.  A.  341,  48 
P  667. 

Oa. — Mabry  v.  Metropolitan  Trust 
Co..  94  Ga.  619.  21  8B  689. 

111.— Pease  v.  Frank.  863  HI.  600. 
106  NB  299;  Walsh  v.  Hiawatha  First 
NaL  Bank.  228  111.  446.  450,  81  NEI 
1067  [clt  Cyc];  Klnnah  v.  Kinnah. 
184  111.  284,  66  NB  376;  Samuel  v. 
Agnew.  80  111.  563:  J.  B.  Inderrieden 
Co.  V.  Allen,  176  111.  A.  301. 

Ind. — Shirlc  v.  Thomas,  121  Ind. 
147,  22  NE  976,  16  AmBR  381. 

Iowa. — Rogers  v.  Highland.  69 
Iowa  604,  29  NW  429.  68  AmR  230; 
Bacon  T.  Thompson,  60  Iowa  SS4.  14 
NW  312;  Manny  v.  Adams.  32  Iowa 
166;  Harahberger  v,  Harshberger,  26 
Iowa  603;  Stephenson  v.  Walden,  24 
Iowa  84. 

Kan. — Julian  v.  Eagle  Oil,  etc.,  Co.. 

88  Kan.  440.  lll'P  446:  Northwestern 
Forwarding  Co.  v.  Mahatfey,  36  Kan. 
152,  12  P  705. 

Ky.~H.  C.  Poage  Hilling  Co.  v. 
Economy  Fuel  Co..  138  SW  811;  Ken- 
tucky ReAnlng  Co.  V.  Morilton  Bank. 

89  SW  492,  28  KyL  486;  H.  A.  Thier- 
man  Co.  v,  Lauphelmer,  65  SW  926, 
21  KyL  1631;  Cayse  v.  Morton,  3  Ky. 
Op.  322. 

La. — Kern  v.  Day.  46  La.  Ann.  71, 


12  S  6;  Ft.  Pitt  Nat  Bank  WH-  I 
Hams.  43  La.  Ann.  418,  9  S  117;  Oliver 
V.  Lake,  3  La.  Ann.  78;  Fraxler  t, 
WIlIcoz,  4  Rob.  617:  Deloach  v.  Jom^ 
18  La.  447:  Hepp  v.  Glover,  16  La. 
461.  36  Amb  206. 

Me.— Crocker  v.  Pierce,  81  Me.  177; 
Argyle  v,  I>winel,  29  Me.  29. 

Md.— HorwiU  V.  Xniinger,  31  Ud. 
492. 

Mo.— Hannah  v.  Davis.  112  Mo.  699, 

20  SW  686. 

Nebr. — Telser  v.  Broadwell,  M 
Nebr.  302.  119  NW  473;  Westervelt 
v.  Hagge,  61  Nebr.  647,  86  NW  8SS; 
Barnes  v.  Cox,  68  Nebr.  676,  79  NW 
650;  Chicago,  etc.,  R.  Oo.  v.  Omaha 
First  Nat.  Bank,  58  Nebr.  548,  78  NW 
1064. 

N.  J, — Flostroy  v.  William  B.  Cor- 
by Coal  Co.,  80  N.  J.  Eg.  B47,  85  A 
S78:  Jamison  v.  Miller,  27  N.  J.  Eq. 
681. 

N.  M.— Bateman  v.  Gits,  16  N.  M. 
441.  120  P  307. 

N.  T. — De  Cotneau  v.  Guild  Farm 
Oil  Co.,  3  Daly  218.  ■ 

Oh.— Smyth  v.  Anderson.  81  Oh.  8t 
144;  Straus  v.  Weasel,  30  Oh.  St.  211-  , 

Or. — Oregon  R..  etc..  Co.  v.  G«te^  ; 
10  Or.  514. 

Pa.— Patten  v.  Wilson.  24  Pa.  299: 
Palmer's  Est.,  2  Del.  Co.  180. 

S.  C. — Metta  v.  Piedmont,  ate  L. 
Ins.  Co.,  17  S.  C.  120. 

S.  D. — Kohn  v.  Lapham.  19  B.  D. 
78.  82  NW  408. 

Tenn. — DillinBham  v.  Traders*  Ins. 
Co.,  120  Tenn.  l02,  108  SW  1148.  16 
LRANS  220;  Wood  v.  Thomas.  2 
Head  160;  Arledge  v.  White.  1  Head 
241 :  Thacker  v.  Chambora,  5 
Humphr.  313,  42  AmD  431. 

Tex.— Parlln,  etc.,  Co.  v.  Vawter. 
39  Tex.  Civ.  A.  620,  88  SW  407: 
Walker  v.  Houston,  (Civ.  A.)  29  SW 
1139. 

Vt. — Brlpham  v.  Avery.  48  Vt.  «02; 
Adams  v.  Lane,  38  Vt.  640. 

Va.— Seward  v.  Miller,  106  Va.  309. 
65  SE  681. 

W.  Va. — Lipscomb  v.  Condon.  66  W. 
Va.  416.  426,  49  SE  392.  107  AmSR 
938,  67  LRA  671  [quot  CycJ;  Par- 
kersburg  First  Nat.  Bank  v.  Hark- 
ness,  42  W.  Va.  166,  24  SE  548.  33 
LRA  408:  Nelll  V.  Rogers  Bros. 
Produce  Co..  41  W.  Va.  37.  23  SE 
702. 

Wis. — Dlsconto  OesellBchaft  v. 
Umbrelt.  127  Wis.  661,  674.  106  NW 
821,  115  AmSR  1063,  15  LRAKS  1045 
[clt  Cycl. 

[a]  The  isx  sel  sita  gttvgaa  the 
question  of  the  validity  of  a  sale  of 
personal  property  as  a^lnst  rishtu  of 
attaching  creditors.  Smmldt  Per- 
kins. 74  N.  J.  L.  78B,  67  A  T7.  lit 
AmSR  417,  11  LRAI^  1007. 

[b]  A  atatsls  givtar  a  cr*attor  a 
»«• ,  ^>«dy  nmsdar  on  certain 
grounds  of  atUchment  did  not  give 
to  him  any  right  to  acquire  more  In- 
terest in  the  property  attached  than 
he  could  have  acquired  In  the  ab- 
sence of  the  statute.  Horwlta  ▼ 
Ellinger,  31  Md.  492. 

[c]  The    dootrlae    of  MpmtsA 
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tbe  property,*"  or  as  his  position  may  be  bettered 
by  an  omission  on  the  part  of  others  to  comply  with 
sututoiy  requiremnnts  in  respect  to  a  transfer 
or  enmunbrance  of  the  property.^**  An  attaching 
creditor  does,  however,  succeed  to  all  the  incidentid 


rights  to  which  the  debtw  was  entitled  by  reason  of 
his  ownership  of  the  property,^*  and  all  rights  ae- 
qnired  in  the  attached  property,  from  or  against  the 
attachment  debtor,  snbseqnent  to  the  attachment, 
are  subordinate  thereto,^'  so  that  a  title  obtained 


manOtlp  do«s  not  change  thla  rule. 
Merrill  v.  Rinktr.  17  F.  Cut.  No. 
i.m,  Baldw.  £28. 

[d]  n«  ■oTaraiffii,  although  usu- 
»lly  entitled  to  priority  over  ordi- 
nary credltora,  ia  not  preferred  to 
adverse  claimants  against  the  at- 
tached property  because  the  sover- 
eign muflt  claim  through  the  debtor, 
vliD  has  no  special  privilege  en- 
(ftllnfr  him  to  priority.  U,  S.  v.  Ca- 
nal Bank.  25  F.  Cas.  No.  14.715,  3 
Story  79. 

lej   Vatn  m  mU*  ba*  iMen  made 

under  an  attachment  the  lien  ac- 
quired under  It  Is  subject  to  all  prior 
unrecorded  deeds  and  equities  exlst- 
lag  against  the  land.  Hope  v.  Blair, 
105  Ho.  8S,   IS  SW  695.   24  AmSR 

[f1  Slflits  of  which  thm  Uw  r*- 
falm  BO  eTldenos  upon  the  records 
or  In  writing,  such  aa  vendors*  liens, 
certain  kinds  of  trusts,  etc.,  are  not 
postponed  to  the  liens  of  creditors 
acquired  through  legal  process.  Paris 
fJrocer  Co.  v.  Burks.  101  Tex.  106, 
103  SW  174  [mod  (Civ.  A.)  99  SW 
11J51. 

[gl    aovltaU*  lnt«rssts^(l)  An 

itiacbment  of  property  in  an  action 
acainst  the  legal  owner  does  not  af- 
fect the  rights  of  the  equitable 
owners  of  the  property  (De  Cells  v. 
Porter.  59  Cal.  464;  Westervelt  v. 
HaBse.  61  Nebr.  647.  85  NW  852.  In 
rhfch  latter  case  the  legal  owner 
ras  a  fraudulent  transferee),  (2)  or 
Ihe  right  of  a  defrauded  cestui  que 
Inist  to  reach  property  purchased 
nth  misapplied  trust  funds  (Mc- 
i^nghlin  V.  Carter,  IS  Tex.  Civ.  A. 
IH  37  8W  66).  (8)  So  also  a  Joint 
rarchaser  of  land  who  has  paid  more 
han  his  share  of  the  purchase  price 
I  entitled  to  be  fully  reimbursed 
ot  of  the  proceeds  of  the  sale  of  the 
ind  before  an  attaching  creditor  of 
is  coOwner  becomes  entitled  to  any 
art  of  the  proceeds.  Purman  t. 
rcMUIin.  2  Irfa  (Tenn.)  121. 
fbj  Tit*  rigbt  of  third  psrsou  to 
artttbm  <1>  proceedings  cannot  be 
^frated  by  an  attachment  against 
H  owner  of  an  andtvided  Interest 
I  land  (Areyle  v.  Dwinel,  29  Me.  29), 
i)  even  thoush  it  Is  necessary  to 
-11  the  land  and  divide  the  proceeds 
»ite  V.  Huxley.  4  Del.  34S). 
II]  Am  ontfjidliur  powar  of  sal* 
in  not  be  defeatea  by  an  attach- 
*nt  of  the  property  subject  to  the 
>«er  In  an  action  against  the  holder 
the  legal  title.  Braman  v.  Stiles, 
Pick.  (Mass.)  460,  13  AmD  445; 
uyth  V.  Anderson,  31  Oh.  St.  144. 
[Jj  A  Tl0lit  to  redsem  property 
n  be  exercised  by  an  attaching 
tdltor  only  within  the  time  limited 
r  the  debtor  to  redeem.  Merrick 
Hntt,  IS  Ark.  331. 
rk]  A  rlfflit  to  mnOT*  flxtnrss 
1st  be  exercised  by  an  attaching 
^tor.  If  at  all,  before  tbe  time 
len  the  debtor's  right  to  remove 
has  expired.  Morey  v.  Hoyt, 
Conn.  542.  26  A  127.  19  LRA  611. 
[I]  An  MTtoppel  which  Is  good 
■tost  the  dsMor  also  binds  the  nt- 
;hln(E  creditor.  Hoffman  v.  Wil- 
im,  68  Towa  610.  27  NW  483:  Jaml- 
1  V.  Ulller.  27  N.  J.  Eq.  686;  Du- 
»  V.  Woodruff,  (Tex.)  19  SW  469. 
[in)  A  f  cilMglon  of  a  ooatraot  to 
fir  real  ■atnts,  which  binds  the 
idee,  is  also  binding  on  his  nt- 
hlng  creditor.  Fleming  v.  Martin, 
il^d  (Tenn.)  4S.  Compare  Nell  T. 
Drier,  42  Me.  822. 
>]  iregotla*toa  of  blU  of  sz- 
an. — ^wnere  a  consignor  ships 
Tctiandtse  by  a  common  carrier, 
1  at  the  same  time  negotiates  for 
lue  a  bill  of  exchange  drawn  for 
>  price  on   tbe  consignee  at  his 


previous  request,  the  payee  or  In- 
dorsee of  such  bUl  of  exchange  is 
entitled  to  the  funds  as  against  a 
subsequent  attaching  creditor  of  the 
consignor.  Walcott  v.  RIchman,  94 
Me.  364.  47  A  901. 

[o]  A  (disok  drawn  before,  al- 
though not  presented  until  after,  an 
attachment  lien  was  created  on  the 
deposit  against  which  it  was  drawn, 
has  priority  over  the  attachment. 
Winchester  Bank  v.  Clark  County 
Nat.  Bank.  51  SW  315,  21  KyL  311. 

[p]  Vbers  moBsy  la  attached  In 
the  hands  of  the  olok  of  the  dis- 
trict court,  the  Judgment  obtained  In 
such  attachment  should  not  be  dis- 
turbed because  prior  to  the  actual 
service  of  said  attachment  the  at- 
torney of  the  defendants  In  attach- 
ment had  Instructed  the  clerk  to 
transfer  the  money  to  his  account. 
Morris  v.  Hart.  73  N.  J.  L.  864,  68  A 
903. 

[q]  Property  aaliad  by  guardians 
of  tha  poor  tor  anpport  of  family. — 

Although  the  real  estate  of  an  ab- 
sconding husband  has  been  selxed  by 
the  guardians  of  the  poor  for  the  use 
of  his  wife  and  children,  and  the  pro- 
ceedings confirmed  by  the  quarter 
sessions,  yet  trustees  afterward  ap- 
pointed In  consequence  of  a  domestic 
attachment  Issued  against  the  hus- 
band may  recover  such  estate  In 
ejectment  for  the  use  of  those  cred- 
itors of  the  husband  whose  claims 
existed  previously  to  such  aelsure. 
Thomas  v.  MeCready,  6  Sera.  &  R. 
(Pa.)  387. 

[r]  An  administrator  of  a  ds- 
oeased  jpartnsr  la  entitled  to  posses- 
sion of^  the  property,  for  the  pur- 
poses of  administration,  as  against 
the  levy  of  an  attaching  creditor  of 
the  firm.  Barnes  v.  Stanley.  95  Mo. 
A.  «88.  69  BW  688. 

Ts]  Claim  not  elTeottre  sgalnat 
attsohment. — Appellants  sued  out  an 
attachment  against  H.  and  had  It 
levied  on  a  lot  of  tobacco.  H.  exe- 
cuted a  forthcoming  bond,  which  was 
signed  by  B.  A  Co.,  as  his  sureties, 
on  condition  that  H.  would  ship  the 
tobacco  to  them  to  be  sold,  the  pro- 
ceeds to  be  credited  on  an  account 
which  they  had  against  him.  H.  did 
deliver  the  tobacco  to  them,  and  they 
sold  It.  Subsequently  the  plaintlCfs, 
appellants,  amended  the  grounds  for 
their  attachment  for  the  purpose  of 
curing  a  defect  In  their  original  affi- 
davit, which  was  Insufficient,  The 
court  sustained  the  ground  relied 
upon  in  the  amended  affidavit,  and 
directed  a  rule  against  the  obligors 
in  the  forthcoming  bond  to  produce 
the  attached  property  or  pay  Its 
value.  To  this  rule  they  filed  a  re- 
sponse, which  was  held  good.  It  was 
held  that  B.  ft  Co.  had  not,  within 
the  meaning  of  Code  i  268  subs  2. 
acquired  a  bona  fide  right  to  the  at- 
tached property  before  the  filing  of 
the  amended  grounds  of  attachment. 
The  bona  fide  claim  referred  to  In 
that  section  must  mean  a  claim  ac- 
quired by  a  stranger  to  the  attach- 
ment, or  to  Hens  acquired  by  due 
course  of  law,  and  not  to  those  who 
Interfere  with  the  process  of  the 
court  for  the  purpose  and  In  the 
hope  that  they  may  secure  an  ad- 
vantage thereby.  Besides.  B,  &  C^i. 
In  this  case  had  notice  of  an  equity 
In  appellants  Independent  of  the  at- 
tachment, which  was  at  least  as  valid 
as  theirs,  each  Arm  having  made  ad- 
vancements to  H.  under  an  agreement 
that  he  would  ship  his  purchases  of 
tobacco  to  them  and  allow  them  to 
reimburse  themselves  out  of  the  pro- 
ceeds.   Hobson  V.  Hall,  10  KyL  6SB, 

19.    See  infra  Si  554.  555. 

80.    See  infra  S!  650-569. 


SI.    See  Munroe  T.  Lukfl^  19  Pick. 

(Mass.)  39. 

[a]  zunatrattona^d)  The  cred- 
itor is  entitled  to  notice  regarding 
partition  proceedings  against  the  at- 
tached property  (Munroe  v.  Luke,  19 
Pick.  (Mass.)  39),  (2)  or  to  redeem 
the  property  from  a  previous  mort- 
gage when  the  debtor  had  a  right  to 
do  so  (Lyon  v.  Sandford,  B  Conn. 
544),  (8)  and,  where  an  equity  of  re- 
demption was  attached,  a  subsequent 
agreement  to  extend  the  time  of  per- 
formance of  conditions  In  the  bond 
for  conveyance  Inured  to  the  benent 
of  the  attaching  creditor  of  the 
obligee  (Whltmore  v.  Woodward,  28 
Me.  892). 

[b]  Mght  to  dlaalBrm  deed  for 
nlnortty^-^he  personal  privilege  of 
a  minor,  on  coming  of  age,  to  disaf- 
firm a  previous  deed  cannot  be  exer- 
cised by  an  attaching  creditor.  Ken- 
dall T.  I^wrence,  22  Pick.  (Mass.)  640. 

[c]  Mffht  to  xaHBlnd  lale  tor  noa- 
paymant^— A  creditor  who  attached 
chattels  Subaequently  to  their  sale 
could  not  avail  himself  of  the  debt- 
or's privilege  to  rescind  because  the 
purchase  money  was  not  paid.  Slo- 
comb  V.  Arkansas  Real  Est.  Bank,  2 
Rob.  (La.)  92. 

99.  Westervelt  v.  Hagge,  61  Nebr. 
647.  86  NW  852.  54  LRA  888. 

[ft]  ZUnatrationB^(l)  Code  Civ. 
Prac.  i  439,  provides  that  after  an 
execution  and  return  of  nulla  bona 
plaintifC  may  institute  an  equitable 
action  for  the  discovery  of  any 
money,  etc.,  to  which  defendant  is. 
entitled,  and  persons  indebted  to  de- 
fendant, or  holding  money  in  which 
he  has  an  interest,  may  be  made 
parties  defendant  In  such  action.  H 
attached  money  due  from  defendant 
to  plalntirr,  and  the  attachment  had 
been  sustained,  when  defendant  bank, 
a  creditor  of  H,  attached  the  money 
in  the  hands  of  defendant  which  was 
due  H,  the  former  being  served  with 
notice  of  the  attachment  It  was 
held  that  after  his  attachment  there- 
of H  had  an  Interest  tn  the  money 
in  the  hands  of  defendant,  within  the 
statute,  service  of  the  attachment 
upon  defendant  being  sufllclent  no- 
tice of  the  attachment  of  the  fund 
due  H  under  his  attachment,  and  It 
was  immaterial  that  plaintiff  was  not 
made  a  party,  and  hence  the  pur- 
chase thereafter  by  defendant  of  the 
judgment  from  H  was  at  his  peril, 
and  did  not  defeat  the  claim  of  the 
bank  to  the  fund  which  It  had  at- 
tached in  his  hands.  Brackett  v. 
Borelng,  181  Ky.  761.  110  SW  276,  115 
SW  766.  33  KyL  292.  (2)  Where, 
pending  litigation,  after  the  levy  of 
an  attachment  on  real  estate,  a  Hen 
has  been  acquired  by  another  on  the 
same  property,  the  person  In  whose 
favor  the  lien  Is  created  Is  charged 
with  notice,  and  takes  subject  to  the 
rights  of  plaintiff  In  the  action 
wherein  the  attachment  was  levied 
and  final  Judgment  rendered.  Wes- 
tervelt v.  Hagge,  61  Nebr.  647.  8S 
NW  862,  54  LRA  333. 

[b]  An  attaohmant  of  a  dabt,  be- 
fore payment  and  before  notice  to  the 
debtor  of  an  assignment  thereof.  Is 
entitled  to  preference  over  the  as- 
signment. Dillingham  v.  Traders' 
Ins.  Co.,  120  Tenn.  802,  108  SW  1148, 
16  LRANS  220. 

[e]  Fresiunpttoa  as  to  ooattnuance 
of  priority. — ^where  by  a  valid  at- 
tachment a  creditor  acquires  a  Hen 
on  the  property  of  his  debtor,  its 
priority  over  other  creditors  is  pre- 
sumed to  continue  until  It  Is  affirma- 
tively shown  that  It  has  been  lost 
through  laches  or  otherwise.  Wes- 
tervelt V.  Baker,  1  Nebr.  (Unoff.) 
686,  96  NW  798. 
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[§§  547-548 


under  an  attaehment  relates  baek  to  the  time  of 
the  eommencement  of  the  lien,''  and  the  purchaser 
of  the  same  aequlres  such  title  as  the  debtor  had 
at  that  time,  unaffected  by  any  intermediate  aliena- 
tion or  eneumbranee." 

An  attaehing  creditor  of  a  oonditioiial  vendM  of 
personalty  wilt  be  postponed  to  the  rwhts  of  the 
vendor  of  the  personalty  attached  "  and  after  com- 
plete rescission  of  sach  a  sale  an  attachment  against 
the  vendee  is  not  effective  against  the  vendor,^' 


except  as  this  is  dianged  by  statntes  requiring 
instruments  to  be  recorded." 

548]  b.  ApplieatioDi  of  Bole— (1)  Urn. 
(a)  la  0«iiienL  The  rule  which  has  just  bm 
stated  that  an  attaching  creditor  acquires  only  the 
rights  which  the  debtor  himself  had  in  the  attached 
property  applies  where  the  debtor  holds  title  to 
the  property  subject  to  a  valid  outstanding  chai^  or 
lien,"  whether  such  lien  is  based  upon  a  eontnet 
or  agreement  between  the  debtor  and  the  lienor," 


[d]  UftblUtjr  of  OM  fer  wboM  aot 
aMMhinuit     OMdltw  pxaiBOlecd.— 

Defendant  levied  an  execution  on 
goods  more  than  sufficient  to  satisfy 
his  JudRment  and  plaintiff,  as  a 
creditor  of  the  same  debtor,  attached 
the  goods  In  defendant's  hands.  Sub- 
sequently, third  persons  brought  suit 
In  claim  and  delivery,  and  took  part 
of  the  goods  from  defendant,  and  In 
a  compromise  with  them  he  released 
his  Hen  on  the  goods  taken.  It  was 
held  that,  although  the  levy  was  not 

Jier  se  a  satisfaction  of  defendant's 
udgment,  yet,  the  goods  having  been 
taken  by  him  from  the  possesalon  of 
the  debtor,  who  was,  therefore,  the 
presumptive  owner,  defendant  had 
no  right  to  release  them  to  others  as 
against  plaintiff,  who  had  a  valid 
lien,  and  hence  defendant  was  charge- 
able to  plaintiff  for  the  value  of  the 
goods  taken.  Tolerton.  etc.,  Co.  v. 
Petrle.  12  S.  D.  595.  82  NW  199. 

[a]  Bfleot  of  ameadnuBt  of  aftOa- 
vltn—A  conveyance  of  realty  subject 
to  an  attachment  does  not  confer 
such  an  Interest  that  the  same  will 
becoma  paramount  to  the  attachment 
llsn  upon  the  filing  of  an  amended 
affidavit  In  attachment,  without  which 
the  attaehment  could  not  have  been 
'sustained.  Ray  v.  Keith.  184  111. 
A.  119  [afl  231  ni.  211,  81  NB 
162]. 

[f]    The  amendmeitt  of  the  pttl- 

tlOB  to  cure  an  alleged  defect  in 
stating  the  cause  of  action  does  not 
postpone  plaintiff  to  one  acquiring 
rights,  before  the  amended  petition  is 
filed.  In  the  fund  attached,  where 
there  Is  no  defect  in  the  attachment 
afndavlt.  Dengler  v.  Krell-French 
Piano  Co..  (Ky.y  119  SW  757. 

as.  Date  of  origin  of  lien  see  su- 
pra B  &21. 

84.    U.  S. — In  re  Kemp,  101  Fed. 

Fla. — McClellan  v.  Solomon,  23  Fla. 
437,  2  S  825.  11  AmSR  381. 

Iowa. — Hannahs  v.  Felt,  IB  Iowa 
141. 

Me. — Brown  v.  Williams,  81  Ma. 
408. 

Hd. — Cockey  v.  Milne.  16  Md.  200; 
Farmers'  Bank  v.  Beaston,  7  QUI  A  J. 
421.  28  AmD  226. 

Mo. — Lackey  v.  Selbert,  23  Mo.  85. 

N.  T. — Van  Camp  v.  Searle,  79  Hun 
184.  29  NTS  767  {mod  147  N.  T.  150, 
41  NB  427,  2  NTAnnCas  3511. 

Oh. — ^Haldeman  v.  Hillsborough, 
etc..  R.  Co.,  2  Handy  101,  12  Oh.  Dec. 
(Reprint)  351. 

S.  C. — Ooore  v.  McDanlel,  12  8.  C. 
!>.  480. 

{a3  Sower  rlflit.— Where  the  debt- 
or Intermarries  after  the  attachment 
of  hla  land,  and  dies  after  the  Judg- 
ment is  recovered  against  him,  and 
execution  la  levied  upon  the  land,  his 
widow  has  no  right  of  dower.  Brown 
V,  Williams,  31  Me.  403. 

[hi  The  atteohment  most  he  valid 
In  order  that  It  may  cut  out  subse- 
quent conveyances  or  encumbrances. 
Haller  v.  Parrott.  82  Iowa  42.  47 
NW  996;  Freiberg  v.  Freiberg.  74  Tex. 
122,  11  SW  1123;  interstate  Nat.  Bank 
V.  Stuart,  (Tex.  Civ.  A.)  39  SW 
963. 

a&  Ala. — Thornton  v.  Cook,  97 
Ala.  630.  12  S  408. 

Cal. — Kellogg  V.  Burr,  128  Cal.  38, 
68  P  808. 

Conn.— Mack  v.  Story,  57  Conn. 
407,  18  A  707;  Lewis  v.  McCabe,  49 


Conn.  141.  44  AmR  217;  Hushes  v. 
Kelly,  40  Conn.  148. 

Me. — Peabody  v.  Ifagulre,  78  Me. 
672.  12  A  680. 

Maas, — Hill  v.  FTeeman,  S  Cush. 
267. 

N.  H.— -Holt  V.  Holt,  68  N.  H.  278; 
McFarland  v.  Farmer,  42  N.  H.  386. 

N.  T. — Empire  State  Type  Found- 
ing Co.  V.  Grant.  114  N.  T.  40,  21  NBJ 
49  [rev  44  Hun  434V 

R.  I. — Goadell  v.  Falrbrother,  12  R. 
I.  233.  34  AmR  631. 

Vt.— Buckmaster  v.  Smith.  22  Vt. 
203;  Smith  v.  Foster.  18  Vt.  182. 

[a]  migbt  of  attaoUar  oreditov  to 
perform  oondltlon^— (1)  in  Vermont 
an  attaching  creditor-  was  formerly 
given  the  right  by  statute  to  perform 
the  condition  of  a  conditional  sale, 
and  thereby  acquire  a  right  to  hold 
the  property  against  the  vendor 
(Duncan  v.  Stone,  45  Vt.  118;  Falea  v. 
Roberts,  88  Vt.  503;  Armlngton  v. 
Houston,  88  Vt.  448.  91  AmD  866), 
<  2 )  provided  part  of  the  purchase 
money  had  already  been  paid  by  the 
conditional  vendee  (Rowan  v.  State 
Bank.  46  Vt.  160).  (8)  bat  this  act 
has  been  superseded  by  one  which 
requires  a  conditional  sale  to  be  re- 
corded In  order  to  be  valid  against  an 
attaching  creditor  (Whltcomb  v. 
Woodworth.  64  VL  644).  See  Infra 
9  666. 

Eb]  Oredit  •Malned  oa  faith  of 
abaolate  saleK— Where  a  vendee  has 
obtained  credit  by  showing  a  bill 
of  sale  which  Is  absolute  on  Its  face, 
the  vendor  cannot  prove  by  parol  tes- 
timony that  the  sale  waa  only  condi- 
tional. Sanborn  v.  Chittenden.  27  Vt. 
171.  Compare  Hunt  v.  Douglass,  22 
Vt.  128. 

aa.  Steen  v.  Harris,  81  Go.  681,  8 
SB  206. 

ST.    See  Infra  S  656. 

as.  U.  S. — Cotton  v.  Dacey,  61  Fed. 
481. 

Colo. — Banks  v.  Rice,  8  Colo.  A. 
217.  45  P  515. 

Iowa.' — Marshalltown  City  Nat. 
Bank  v.  Crahan,  135  Iowa  230.  112 
NW  793. 

Ky. — Gunn  v.  Omdortt.  67  SW  872. 
68  SW  461,  23  KyL  2369;  Norton  v. 
Hope  Milling,  etc.,  Co.,  101  Ky.  223, 
40  SW  688.  19  KyL  382. 

Tenn. — Ruston  v.  Perry  Lumber 
Co^  104  Tenn.  688,  68  SW  268. 

Tex. — Adoue  v.  Jemlson,  65  Tex. 
680. 

W.  Va. — Lipscomb  v.  Condon.  66 
W.  Va.  418.  426.  49  SB  892.  107  AmSR 
988,  67  LRA  670  [quot  Cyc  "that  lat- 
est and  Invaluable  work"]. 

[a]  TeilMl  agxeeneat  for  lies  ob 
laad^Where  two  Joint  tenants  of 
real  estate  agree  with  each  other 
that  one  shall,  with  his  own  money, 
erect  improvements  on  the  land  and 
have  a  Hen  on  the  interest  of  the 
other  for  the  money  so  expended,  tt 
has  been  held  that  while  tne  agree- 
ment, together  with  the  actual  erec- 
tion of  the  Improvements  by  the  one 
and  the  acquiescence  of  the  other, 
gives  such  a  lien  as  will  be  recog- 
nised and  enforced  between  the  par- 
ties and  by  a  court  of  equity,  such 
Hen  Is  not  valid  and  will  not  be  en- 
forced in  favor  of  the  tenant  who 
erects  the  improvements  against  a 
creditor  of  the  other  tenant  who 
causes  his  interest  in  the  property  to 
be  attached.  Houston  v,  McCIuney. 
8  W.  Va.  185. 


[bl  Uaa  of  attMhaamt  pHor  ti 
eaaitaUe  Uea  of  oedUoxs  of  boww 

tioa. — While  it  is  a  principle  ww  «■• 
tablished  in  equity  that  the  aawti 
and  funds  of  an  Insolvent  corporation 
constitute  a  trust  fund  for  pro  rata 
distribution  among  all  Its  credltota, 
and  such  creditors  have,  In  equity,  i 
lien  thereon  oi  right  to  priority  of 
payment  out  of  the  proceeds  In  pref- 
erence to  the  stockholders,  this  equit- 
able right  is  not  a  lien  upon  spectSc 
property,  like  the  lien  of  an  execvtioa 
or  attachment,  but  Is  a  right  which, 
until  the  Jurisdiction  of  a  court  of 
equity  has  been  properly  Invoked  and 
lawfully  exerted,  lies,  as  it  were,  dor- 
mant, and,  until  that  Is  done,  the 
creditors'  lien  or  right  to  priority  of 
payment  In  preference  to  the  stock- 
holders, does  not  possess  such  fom 
and  character  as  to  prevent  a  creditor 
from  acquiring  a  prior  and  superior 
Hen  by  virtue  of  the  levy  of  an  at- 
tachment. Breene  v.  Merchants',  etc 
Bank,  11  Colo.  97,  17  P  280;  Jones  v. 
Leadvllle  Bank,  10  Colo.  464,  17  P 
872. 

[c]  A  mere  rltfht  to  a  fWoM  ttn 

does  not  give  priority  over  an  attach- 
ment levied  before  the  Hen  actually . 
comes  into  existence.  Thomas,  etc  i 
Co.  V.  Quenther,  7  Pa.  DIat.  48;  Bailey ! 
V,  Warner,  28  Vt  87.  i 

[d]  Ttaa*  of  lenr^It  U  the  honr 
or  minute  at  which  a  writ  of  attaeh- 
ment Is  levied  which  determines  the 
question  of  the  priority  of  the  result- 
tng  privilege.'  First  Nat.  Bank  t. 
Powell.  130  La.  856,  58  S  687. 

89.  Metcalfe  v.  Fosdick.  28  Oh.  St. 
114;  Tinker  v.  Cobb,  89  VL  488;  Lips- 
comb V,  Condon,  56  W.  Va,  416.  414. 
49  SB  392,  107  AmSR  988,  67  LRA  670 
[cit  Cyc). 

[a]  BaUment. — (1)  As  no  Hen  la 
created  by  a  simple  bailment,  attach- 
ing creditors  of  the  bailor  may  eel» 
the  property,  although  there  was  as 
agreement  that  the  bailee  should  sell 
it  (Rollins  V.  Watson,  8  Ia.  Ana 
485),  (2)  but  a  further  asreement 
that  the  proceeds  of  the  sale  shonU 
be  applied  In  satisfaction  of  tbi 
bailee's  claim  against  the  baOtf 
would  prevent  a  seizure  by  the  baO- 
or's  creditors  (Handley  v.  Pflster.  fl 
Cal.  288,  8  AmR  449),  (8)  and  when 
a  bailee  of  goods  has  converted  thetf 
to  his  own  use.  an  attaching  credltd 
of  the  bailor  cannot  seise  the  goom 
with  which  the  bailee  Intended  to  rsj 
place,  but  has  not  yet  replaces 
the  original  balled  articles  (Wool 
V.  Fales,  24  Pa.  246.  64  And 
666).  ~, 

[b1  TaWUtr  of  llsa^(l>  WhI 
the  lienor  must  ordinarily  r«ta.ln  pod 
session  of  the  property  on  which  1 
has  a  Hen  (Reed  v.  Arti,  8  Nev.  118 
(2)  It  has  been  held  that  hla  posae 
slon  Is  not  necessary  In  the  absan 
of  fraud  (Caldeway  v.  Blckel,  14  ^ 
925);  (3)  but  a  valid  Hen  mayi 
waived  by  an  Inconsistent  a^reenH 
of  the  lienor  (Fortune  v.  Smith. 
Fed.  363).  (4)  or  by  the  lienor's  p« 
tng  with  possession  of  the  propeC 
on  which  he  has  a  Hen  by  r«ason 
a  pledge  (Whltaker  v.  Sumner, 
Pick.  (Mass.)  399).  (5)  Even  agabg 
an  Invalid  Hen,  however,  the  p&rty  1 
tachlng  must  show  that  htt  wax 
creditor,  that  his  attachment  was  M 
led,  and  that  It  was  sufllclent  In 
respects.  Houston  v.  UcClan«w,  \ ' 
Va.  186. 
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IB  in  the  cose  of  a  mortgage  or  pledge,'*  or  arises 
by  operation  of  law,''  as  in  the  ease  of  a  lien 
for  rentf''  wages,'*  taxes,"  enstoma  dntiea,"  or 
labor  or  materials  fnmished  for  the  eonstruetion 
of  a  building'^  or  vessel,"  a  earner's  lien,'^  or 
the  liea  created  by  the  filing  of  a  lis  pendens.'" 
Oa  the  other  hand  the  attachment  takes  priority  over 


any  Hen  or  eneombrance  on  the  property  snbse- 
qnently  acquired  or  created,*'  even  though  it  arises 
by  virtue  of  a  statute.*' 

549]  (b)  Mortgages.  The  charge  of  a 
prior  mortgi^  will  hold  against  a  subsequent 
attaehmrat,*'  even  though  the  attachment  is  for 
the  purchase  price  of  the  goods  so  mort^^aged  and 


[c]  aa  affVMiiMat  for  »  ■•orat 
tnit  to  secure  purchase  money  ad- 
vanced by  a  third  person  will  not  pre- 
vail against  an  attaching  creditor  of 
the  pnrchaser.  because  to  slve  nlld- 
ity  to  such  an  agreement  would  allow 
an  evasion  of  the  laws  respecting 
pieces  and  mortgages.  Huntington 
r.  Clemence,  108  Mass.  482, 

M  See  supra  S  549. 

n.  III. — Tottle  T.  Robinson,  78  lit 
332:  J.  B.  Inderrleden  Co.  v.  U.  8. 
Bank,  178  111.  A.  801. 

La. — Sklllman  v.  Bethany,  2  Mart. 
N.  S.  104;  Canfleld  v.  McLaughlin,  9 
Mart.  303. 

Me.— Coe  v.  Blcknell,  44  Me.  IfiS. 

N,  H. — Danforth  v.  Denny,  25  N.  H. 
liS. 

Tenn. — Fatn  v.  Jones,  3  Head  308. 
fa]  The  rlglits  of  bona  HA* 
pledgees  are  not  Imp^red  by  an  at- 
tachment of  the  property  by  a  credi- 
tor of  the  pledgor.  Pettlt  v.  Mem- 
pbis  First  Nat.  Bank,  4  Bush  (Ky.) 
334:  Parkeraburg  First  Nat.  Bank  v. 
Harkness.  42  W.  Va.  166,  24  BE  648. 
12  LRA.  408. 

33.  wnilanison  Oayle,  7  Oratt. 
(4S!  Va.)  152. 

la]  Vhsr*  pvooesB  was  serrsd  In 
a  oreditoz's  suit  t>efore  an  attachment 
WHS  sued  out  against  the  defendants, 
tt  was  held  that  the  lien  of  the  at- 
tachment was  subordinate  to  the  Hen 
to  faror  of  the  complainants  In  such 
mit.  JefTerson  County  Sav.  Bank  v. 
lIcDermoCt.  99  Ala.  79,  10  8  154. 

33.   U.  S. — Calvert  v.  Stewart.  4  F. 
0b9.  So.  2,327.  4  Cranch  C.  C.  728. 
Ga.— Hopkins  v.  Pedrlck,  7B  Oa.  70S. 
Iowa. — Atkins   v.   Womeldorf,  63 
Iowa  ISO^  4  NW  905. 

La. — ^Harmon  v.  Juge.  6  La.  Ann. 
ICR. 

Md. — Thompson  v.  Baltimore,  etc., 
Bteam  Co..  SS  Md.  312. 

-Mfea. — Canterberry  v.  Jordan,  27 
Hiss.  96. 

N.  T. — ^Acker  v.  Wetherell.  4  Hill 

112. 

Tez. — 8ulliVB.n  v.  Clev^nd,  62  Tex. 

177. 

fa]    Uan    on  oropa. — (I)    An  at- 

Whment  levied  upon  the  growing 
nps  of  a  tenant  who  Is  farming  the 
ind  upon  shares  cannot  deprive  the 
indlord  of  his  Uen  for  rent.  Atkins 
.  M'omeldorf,  63  Iowa  160,  4  NW 
OS.  <2)  So,  where  claimant  had  a 
ien  on  the  entire  crop  of  a  tenant,  an 
t'actatng  creditor  could  not  subject 
ay  part  of  the  crop  to  the  payment 
r  his  claim  without  showing  that 
laimant's  debt  had  been  paid,  which 
as  not  shown  by  proof  that  the  re- 
ainder  of  the  property  on  which 
le  lien  existed  was  of  sufficient 
Une  to  satisfy  claimant's  debt.  Ev- 
u  V.  Oroesbeck.  42  Tez.  Civ.  A.  43, 
1  SW  IMS. 

lb]  A  dlatxwM  for  rant  (1>  takes 
iorlty  over  an  attachment  served 
■naItan«o«tsl7'  with  It.  even  though 
»  court  bad  •rroneously  taken  ja- 
•dictlon  over  the  distress  (Canter- 
■rry  v.  Jordan.  27  Hiss.  t«),  (2) 
«ause  the  rlffht  Of  a  landlord  to 
otrain  for  rent  Is  not  affected  by 
iiachment  proceedings  (Acker  v. 
Itherell.  4  Hill  <N.  Y.)  112).  (3)  A 
stress  warrant  Issued  in  December. 
i»f^  on  the  landlord's  special  Hen 
I  the  crop  mlsed  on  the  rented  land 
iring  the  year,  took  precedence  of 
I  attachment  against  the  tenant 
si'd  in  September  and  put  In  Judg- 
snt  fn  October.  Hopkins  v.  Pedrick, 
O.o,  706       <4>  however,  prop- 

er of  a  lessee  has  been  attached 
id  pold  under  the  attachment.  It  Is 
D  late  for  the  personal  representa- 

14  C.  J--19J 


tlve  of  the  deceased  landlord  to  es- 
tablish hie  claim  to  the  property  for 
rent  due  prior  to  the  attachment. 
SInton  V.  Pope,  7  Ky.  Op.  332. 

[o]  Attaohnnt  of  roods  after  dis- 
tress.— ^Where  a  landlord  who  had 
distrained  goods  for  rent  permitted 
tl^em  to  be  removed  out  of  the  coun- 
ty, and  they  were  there  attached,  it 
was  held  that  the  landlord  might  take 
the  goods  from  the  attaching  creditor 
by  replevin.  Calvert  v.  Stewart,  4  P. 
<is.  No.  2.827.  4  Cranch  C.  C.  728. 

[d]  An  attachment  on  property  oS 
ths  rented  premises  Is  preferred  to 
a  distress  for  rent,  because  distress 
can  only  be  had  against  property  sit- 
uated on  the  premises.  Mosby  T. 
Leeds.  3  Call.  (7  Va.)  439. 

[e]  ZileiL  not  within  gtatut*. — 
Where,  after  entry  under  a  lease  of 
certain  described  "land  and  privi- 
leges." Including  the  right  to  ereci 
and  operate  a  sawmlH.  the  lessees 
erected  the  sawmill,  and  the  lessors 
put  up  a  building  used  by  the  lessees 
as  an  office,  a  creditor  attached  cer- 
tain machinery,  the  property  of  the 
lessees,  which  had  been  placed  under 
a  shed  built  over  the  engine  room  of 
the  mill  of  the  lessors,  and  the  lat- 
ter subseouently  attached  the  same 
property  for  rent,  the  creditor's  Hen, 
being  prior  In  point  of  time,  was  su- 
perior to  that  of  the  lessort^  the  lat- 
ter not  being  "the  landlord  of  any 
storehouse,  dwelling  house  or  other 
building,"  within  Code  %  3069,  pro- 
viding that  such  landlord  shall  have 
a  Hen  for  rent  on  the  personal  ef- 
fects of  his  tenant,  which  shall  be 
superior  to  all  other  Hens,  except 
those  for  taxes.  Garrison  V.  Webb, 
107  Ala.  499,  18  S  297. 

[f]  n>  Canada  It  is  held  that  Rev. 
at.  (4th  ed)  c  107  S  7,  providing  that 
no  goods  shall  be  removed  from  the 
premises  under  execution  until  one 
year's  rent,  or  a  ratable  part  thereof 
Is  paid  to  the  landlord,  does  not  ap- 
ply  to  goods  taken  under  attachment 
under  the  Absconding  Debtors  Act. 
Miller  V.  Ling,  16  N.  3.  135. 

34.  Tleman  v.  Murrah,  1  Rob. 
(La.)  443;  Ruston  v.  Perry  Lumber 
Co..  104  Tenn.  538.  58  SW  268. 

[a]  Waiver  of  Ilea. — Code  Civ. 
Proc.  SS  2163,  2154,  providing  for  the 
enforcement  of  preferred  Hens  for 
services  over  the  Hens  of  attaching 
creditors,  declare  that.  If  the  claims 
for  services  are  disputed  by  notice 
served  on  the  claimants,  the  latter 
shall  bring  suit  within  ten  days  to 
enforce  their  claims.  It  was  held 
that  where  a  claimant  for  services 
failed  to  sue  hts  debtor  within  ten 
davs  after  notice  that  his  claim  to 
priority  was  disputed,  he  waived  his 
right  to  a  Hen.  Shea  v.  Regan,  29 
Mont.  808,  74  P  737. 

35.  Reynolds  v.  McMillan,  48  Nebr. 
183.  61  NW  699. 

8«.  Taacks  v.  Schmidt,  18  AbbPr 
(N.  T.)  S07. 

[a]  ZUnstratloxu — A  Hen  on  prop- 
erty for  duties  In  favor  of  the  United 
States  could  be  enforced  for  duties 
due  on  goods  previously  Imported, 
even  though  an  attachment  had  been 
levied  and  the  officer  making  the  levy 
had  offered  to  give  security  for  pay- 
ment of  the  duties  on  the  attached 
merchandise.  Harris  v,  Dennle,  3 
Pet.  (U.  S.)  292.  7  L.  ed.  683. 

37.  Flnck,  etc..  Lumber  Co.  v. 
Mehler.  102  Ky.  Ill,  43  SW  463.  766. 
19  KyL  1146. 

[a]  Attachment  before  llUng  of 
notice  of  mechanic's  Uen. — Where  the 
creditor  of  a  builder  of  a  house,  who 
had  sold  the  house  on  a  judgment 


foreclosing  a  lien  thereon,  attached 
the  money  paid  In  satisfaction  of  the 
Judgment  for  a  debt  due  him,  It  was 
held  that  a  lumber  company  which 
had  furnished  the  builder  with  lum- 
ber used  In  the  construction  of  the 
house,  but  had  not  filed  any  notice  of 
a  Hen  upon  the  premises,  could  not 
have  the  attachment  set  aside  on  the 
ground  that  It  had  a  prior  right  to 
the  money  recovered  by  the  builder. 
Alexander  v.  Hemrich,  4  Wash.  727. 
31  P  21, 

38.  Wight  V.  Maxwell,  4  Mich.  46 
(holding  tnat  a  statutory  Hen  for  ma- 
terials furnished  In  building  a  ship 
was  not  displaced  by  proceedings 
against  the  vessel  In  another  state  to 
which  It  had  been  removed), 

39.  De  Wolf  V.  Dearborn,  4  Pick. 
(Mass.)  466. 

40.  Cotton  T.  Dacey,  61  Fed.  481: 
Keith  Losier,  88  Iowa  649.  S6  NW 
952. 

[a1  XUnatration. — Under  Iowa  Code 
(  2628,  providing  that,  where  a  peti- 
tion has  been  filed  affecting  real  es- 
tate, third  persons  are  charged  with 
notice  of  the  pendency  of  the  action 
and  can  acquire  no  interest  In  the 
subject  matter  of  the  suit  as  against 
plaintlfTs  title,  it  was  hold  that  the 
filing  of  a  bill  in  equity  in  one  coun- 
ty to  subject  land  situated  therein  to 
the  .payment  of  a  claim  pending  for 
Judgment  In  another  county  creates 
a  Hen  on  the  land  superior  to  that 
created  by  an  attachment  levied  sub- 
sequent to  the  fllin£  of  the  bill.  Keith 
V.  Losier,  88  Iowa  649.  66  NW  962. 

4L  Watson  v.  Bonflls.  116  Fed. 
157.  55  CCA  535;  McAffee  v.  Rurrack, 
10  Ky.  Op.  812  (attorney's  Hen) ; 
Prlchard  v.  Lewis,  5  Ky.  Op.  583  (Hen 
of  grantor  for  support):  Moon  Bros. 
Carriage  Co.  v.  Porter,  76  Mo,  A. 
128;  Erskine  v,  Staley,  12  Leigh  (39 
Va.)  406, 

48.  Young  V.  Stoutz.  74  Ala.  674; 
Bell  V.  Gaylord,  6  N.  M,  227.  27  P 
494. 

[a]  ninatratlon. — Under  plaintlfTs 
writ  of  attachment  against  defendant 
as  an  absconding  debtor,  the  sheriff 
seized  a  mqtor  cycle  which  defendant 
had  bought  from  the  claimant  and 
had  given  In  payment  therefor  two 
Hen  notes,  which  were  duly  regis- 
tered. Nothing  having  been  paid  on 
the  notes,  the  claimant  asserted  his 
claim  to  the  motor  cycle,  and  the 
sheriff  Interpleaded.  It  was  held  that 
the  provisions  of  S  1  of  the  act  re- 
specting lien  notes  had  not  been  com- 
piled with.  In  that  the  Hen  notes  did 
not  contain  such  a  description  of  the 
goods  that  the  same  might  be  readily 
and  easily  known  and  distinguished, 
the  only  description  being  "a  motor 
cycle"  (Arlcinski  v.  Arnold,  6  N.  W. 
Terr.  240,  4  WeatLR  666);  that,  as  no 
description  at  all  was  given,  the 
claimant  should  not  be  allowed  to 
show  by  affidavit  or  parol  evidence 
that  the  article  signed  was  his  prop- 
erty; and  that  the  affidavit  of  bona 
fides  on  the  Hen  notes,  being  identical 
with  the  affidavit  referred  to  In  Arl- 
cinski T.  Arnold,  did  not  comply  with 
the  statute.  Therefore,  that  the  right 
of  plaintiff  as  an  attaching  creditor 
must  prevail.  Bowser  v.  Ooodwin, 
(Sask.)  19  WestLR  873  [foil  Arlcin- 
ski V.  Arnold.  6  N.  W.  Terr.  240,  4 
WestLR  666], 

43.  Ark.— McClendon  Lewlsvllle 
First  Nat  Bank,  1X2  Arlc  187.  16E 
SW  952. 

Ky. — Morgan  v,  Rome  Bank.  8  Ky. 

Op.  812. 

Mass. — Canada  v.  Southwtck,  16 
Pick.  566.   See  Gen.  S^c  123  I  42. 
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attached/*  eqiecially  where  the  mortgagee  has  taken 
posseBsion  before  the  levy;*'  but  the  mortgage  must 
be  a  valid  instrament  or  the  attaebment  will  pre- 
vailf*"  and  an  attaehment  has  been  entitled  to  prior- 
it?  over  a  pieexistingf  bnt  unrecorded,  chattel  mort- 
gage.*' A  mortgage  executed  after  an  attachnmit  is 
levied  on  the  property  is  subject  thereto.*'  The  rights 
of  a  mortgagee  who  fails  to  accept  the  mortgage  until 
after  writs  of  attachment  are  levied  on  chattels 
will  be  held  inferior  and  subject  to  the  attaeh- 
ment liens.***  An  attaehment  creditor  is  entitled 
to  priority  over  a  mortgage  where  he  was  induced 


to  extend  credit  to  the  mortgagor  by  the  £randnlent 
representation  of  the  mortgagee.^  Where  an  it- 
taohment  is  levied  on  propert;^  anbjeet  to  a  mort- 
gage,  the  failure  of  the  attuhing  oreditor  to  make 
a  deposit  to  Beeare  such  mortgage  as  required  by 
statute  will  not  postpone  the  attachment  to  a  sob- 
sequent  mortgage.*^ 

[i  650]  (c)  JndgmMitt.  Where  a  judgment  hu 
become  a  lien  on  property  of  defendant,"  before 
the  levy  of  an  attaehment  on  the  same  property, 
the  ju^ment  creditor  will  prevail  over  the  attaeb- 
ing  creditor;"'  bat  where  an  attachment  is  levied 


Mo. — Falrbniiks-MorKd  Co.  V.  Coul- 
son  Stock  Foinil  Cn.,  Ifil  Mo.  A.  260, 
131  SW  .li.i-diin  v.  Peiuie,  123  Mo. 

A.  S21,  100  SW  52!1, 

Nebr. — M<Dnn;il(l  v.  Rnwman,  40 
Nebr.  269.  TiS  NW  704  [rav  reh  86 
Nebr.  93,  r.2  NW  S2S]. 

N.  y. — Freeman  v.  Frk-lman,  ISI 
NTS  458 

Okl.— Bell-Wnvlnnd  Co.  v.  Miller- 
Mitscher  Co,.  39  Okl.  4,  ISO  P  593; 
Crfsmon  v,  Brirse  LiMf'ttOP^  Commn. 
Co..  17  Okl.  117.  S7  P  in. 

Philippine. — Torrecam]>0  V.  Vltero, 
20  Philippine  221. 

Tenn,— -Jackaon  v.  Oolftnan,  110 
Tenn.  271,  7iSW  lli.  . 

Ootnpan  Pro^  f.  'VbiftlB.  SS  La. 
Ann,  7«7, 

[a]  A  JMdrtgf  to  »  teMtM  to  se- 
cure the  payment  of  a  bona  fide  In- 
debtedness will  prevail  over  the 
claims  of  a  subsequently  attaching 
creditor.  International  Trust  Co.  v. 
Davis,  etc.,  Mfg.  Co.,  70  N.  H.  118, 
46  A  10S4;  Clay  v.  East  Tennessee, 
etc..  R.  Co.,  6  Helsk.  (Tenn.)  421; 
Compton  V.  Seley,  (Tex.  Civ.  A.)  27 
SW  1077.  Compare  Bowker  Fertilis- 
ing Co.  V.  Spauldlnr.  93  Me.  9C,  44  A 
371. 

[b]  A  mortmre  sMonted  tubM- 
QoeatlT  to  sn  attaohmeat  will  prevail 
over  a  second  attachment  which  is 
subsequently  levied.  Clark  v,  Austin. 
2  Pick.  (Mass.)  528.  Compare  Pran- 
kle  V.  Douglas,  1  Lea  (Tenn.)  476. 

[c]  Wliere  a  mortg^g—  of  per- 
■oaal  propertr  pnroltassd  s  olain  se- 
cured Dy  an  attachment  Hen  on  the 
same  propHtty,  It  was  held  that  he 
acquired  an  equitable  lien  as  against 
attachments  subsequently  levied,  al- 
though the  statutory  lien  of  the  prior 
attachment  was  technically  extin- 
guished by  the  enforcement  of  his 
mortgaere.  Armstrons  v.  McAIpln,  18 
Oh.  St.  184. 

[d]  Waiver  of  mortmrt  1v  at- 
f  ahlBBf  mortyaffed  property. — <1)  By 
attaching  property  subject  to  his 
mortgage  for  a  claim  other  than  that 
secured  by  the  mortgage  a  creditor 
waives  his  rights  under  the  moTtgnRQ 
(Haynes  v.  Sanborn,  45  N.  H.  42?i; 
DIx  V.  Smith,  9  Okl.  124.  60  P  3na,  r.O 
LRA  714  and  note.  Compare  Kllln* 
wood  V.  Holt,  60  N.  R.  57).  f2)  so 
that  he  is  no  longer  obliged  lo  ac- 
count to  the  mortgagor  for  its  valiio 
(Libby  V.  CuBhman.  29  Me.  42^).  i^.) 
but  the  mortgagee  is  not  ei^ioiiiti'd 
from  claiming  under  his  mortgage  if 
he  had  no  notice  that  the  property  at- 
tached was  included  within  the  mort- 

fage  (Howe  v.  Wadswortb.  59  N.  H. 
97). 

[e]  Aa  attachlag  oreditor  mmj 
Uwfnlly  paroluuM  an  outatandtng 
mortgage  lo  protect  bis  attachment 
lien.  Lacy  V.  Ctentry,  (Tex.  Civ.  A.) 
66  SW  949. 

[f]  Effect  of  failure  of  mortra- 
gee  to  render  tme  aoooaat  on  de- 
Biand.— In  New  Hampshire  a  statute 
anthorlzinj;  an  attaching  creditor  of 
mortgaged^  real  estate  to  demand  an 
account  on  oath  of  the  mortgagee  has 
the  effect  of  postponing  the  mortgage 
when  the  mortgagee  does  not  render 
a  true  account,  but  the  postponement 
only  operates  In  favor  of  those  cred- 
itors who  demanded  the  account, 
Kimball  v.  Morrison.  40  N.  H.  117. 


[g]    ai|^t  of  attaohlnir  oreditor  to 

redeem^— Where  an  attachment  Is  lev- 
led  upon  mortgaged  property  the  at- 
taching creditor  obtains  a  lien  upon 
the  estate  of  the  mortgagor,  and,  If 
the  mortgage  is  in  the  meantime 
foreclosed,  he  becomes  entitled,  when 
his  Hen  Is  perfected  by  judgment,  to 
redeem  the  property  from  such  mort- 
gage sale.  Lyon  v.  Sandford.  6  Conn. 
G44. 

44.  Finke  v.  Pike.  EO  Mo.  A.  664; 
Corning  v.  Rlnehart  Medicine  Co..  49 
Mo.  A.  16. 

4ft.  Chambers  v.  Newlln.  109  111. 
A.  138:  Fenby  v.  Hunt.  S3  Wash.  127. 
101  P  492. 

48.  Conn. — ^Bramhall  v.  Flood.  41 
Conn.  S8. 

Ky.— Pearce  v.  Sail.  12  Bush  209. 

Me. — Stedman  v.  Ferklna,  42  U*. 
ISO. 

Mass. — -Jones  v.  Richardson,  10 
Mete.  481. 

Miss. — Fidelity,  etc,  Co.  v.  B.  F. 
Sturtevant  Co.,  86  Miss.  609,  38  S  783, 
109  AmSR  716. 

Mo. — Hume  t.  Bagon,  83  Mo.  A. 
R7«. 

Nebr. — Price  t.  MoComas.  SI  Nebr. 
195,  31  NW  611. 
[a]    Talldity    of  mortgage^d) 

A  mortgage  is  valid,  although  given 
to  secure  the  liability  of  the  mortga- 
gee as  an  Indorser  on  a  note  of  the 
mortgagor  (Rogers  v.  Abbott.  138 
Mass.  102),  or  (2)  although  the  prop- 
erty was  held  by  a  United  States 
marshal  for  a  supposed  breach  of 
navigation  law  at  the  time  when  the 
mortgage  was  executed  (Mitchell  v. 
Cunningham.  29  Me.  376);  (3)  but  an 
acceptance  of  a  mortgage  by  a  mort- 
gagee because  It  is  beneficial  to  him 
cannot  be  presumed  to  defeat  an  at- 
tachment levied  before  an  actual  rati- 
fication (Kuh  V.  Garvin,  126  Mo.  647. 
28  8W  847).  See  also  Union  Nat  Bank 
V.  Barker,  145  Mo.  356,  46  SW  1096 
(where  the  attaching  creditor  was 
unsuccessful  In  his  attempt  to  prove 
a  prior  mortgage  Invalid). 

47.  See  Infra  |  668. 

48.  Runner  v.  Scott.  ISO  Ind.  441. 
50  NB  479;  Br^nt  v.  Bryant  7  Ky. 
Op.  7 ;  Klein  v.  Turner.  «<  Or.  S<9. 138 
P  626. 

[a]  Oollatera]  attack  on  attaoh- 
meat  by  nortgaree. — A  mortgagee 
who  takes  a  mortgage  upon  property 
after  it  has  been  attached  Is  in  no 
better  position  to  attack  collaterally 
the  attachment  proceedings  than  the 
mortgagor  would  be.  Runner  v. 
Scott,  160  Ind.  441,  50  NB  479. 

[b]  Writ  Issued  oa  void  aflldavlt 
afterward  amended. — Assuming  that 
the  act  of  April  20,  1839  (Spec.  L. 
[1839]  p  228  t  36),  amendatory  of 
Rev.  St.  (1886)  p  606  o  1,  authorized 
the  filing  of  a  new  affidavit  after 
Judgment  and  sale  of  the  attached 
premises  where  the  original  affidavit, 
filed  before  the  act  took  effect,  was  a 
nullity  In  consequence  of  having  been 
sworn  to  before  an  officer  not  au- 
thorized to  administer  oaths,  such 
amendment  would  not  render  the 
title  acquired  under  the  proceedings 
In  attachment  valid,  as  against  the 
claim  under  a  mortgage  executed  by 
defendant  in  attachment,  while  they 
were  pending.  Oreenvault  v.  Farm- 
ers', etc..  Bank,  2  Dougl.  (Mich.)  498. 


49.  Sloan  V.  Thomas  Mfg.  Co.,  M 
Nebr.  713.  79  NW  728;  Rogeri  v. 
Heads  Iron  Fdy.,  61  Nebr.  39.  70  NW 
627,  87  LRA  429. 

60.    Chlttendon  v.  Charles  H.  Sleg 
Mfg.  Co.,  16  Colo.  A.  549,  66  P  1077. 

SI.  Tollerton,  etc.,  Co.  v,  Skelton, 
118  Iowa  643,  92  NW  651,  9t  AmSB 
409;  Gelershofer  v.  Nupuf,  101  Iowa 
374,  76  NW  746;  Haydook  V.  Ftttoo. 
92  Iowa  247,  60  NW  533. 

[a]  The  reason  of  the  rala  Is  that 
such  a  provision  Is  Intended  on\j  for 
the  protection  of  the  prior  mortgagN. 
Tollerton.  etc.  Co.  v.  Skelttm.  Ill 
Iowa  643,  92  NW  661,  98  AmSB  4«. 

6S>  Visa  whsB  ladgBUBfc  taonMi 
a  Ilea  see  Judgmenta(2S  Cyc  13611. 

B8.  ni.— Hanchett  v.  Ivea.  133  10. 
382,  24  NE  S9«  [rev  SS  HI.  A.  471]. 

Iowa.— Harshbeiver  v.  Harabbertc* 
28  Towa  603. 

Md.— Armlger  V.  Keltic  91  Md.  lit. 
46  A  990. 

Mo.— Slattery  v.  Joaes,  90  Mo.  tli. 
8  SW  654.  9  AmSR  844. 

N.  J. — Reevea  T.  Johnson.  IS  K.  J.  | 
U  29. 

Va. — Charron  v.  Boswell,  18  Gratt.  i 
(59  Va.)  216;  Puryear  V.  Taylor.  13  I 
Qratt.  (53  Va.)  401. 

Ont. — Robinson  v.  Bergln.  10  Ont 
Pr.  127:  Caird  v.  Fitsell.  2  Ont.  Pr. 
262;  Moody  v.  Bull,  7  U.  C.  C.  P.  IS; 
Hall  V.  Kissock,  11  U.  C.  (J.  B.  9. 

See  Van  Camp  v.  Searle,  79  Hmi 
134,  29  NTS  757  [mod  147  N.  T.  ISO, 
41  NE  427.  2  NTAnnCas  861J. 

[a]  TUs  rule  haa  been  amUed  te 
(1)  a  decree  for  alimony  (Harshber- 
ger  v.  Harshberger,  26  Iowa  601).  (2)  i 
and  a  Judgment  by  confession  (Hall 
V.  Kissock,  11  U,  Cf.  Q.  B.  9).  , 

[b]  ninatrafcion.— Where  Jadg- , 
ments  were  obtained  against  a  re> 
mainderman.    and    thereafter  eon* 

Klainants  brought  suit  agalnat  hlnbl 
ut.  falllnK  to  reach  him  with  proci 
ess.  caused  attachmenta  on  two  noa 
ests  to  be  levied  on  his  Interest  In, 
the  real  estate,  and  then,  without! 
procuring  judgment  of  condemnattod 
in  their  attachments,  died  a.  bill  la 
equity  asking  to  have  his  Interest  in 
the  remainder  sold  subject  to  hl« 
mother's  life  estate,  or  clear  of  ItJ 
with  surplus  over  Its  value  to  thenu 
and  that  the  executors  might  make  m 
discovery  of  the  assets,  and  for  as 
injunction,  a  receiver,  and  an  ac- 
count, complainants,  having  only  tbf 
inchoate  Hen  of  their  attachment* 
could  not  force  the  judgment  cred> 
Itor,  being  a  senior  encurabrancei 
with  the  perfected  lien  of  a  flnai 
judgment,  to  submit  to  a  sale  fret 
from  his  Hen.  Armlger  v.  Roltx,  91 
Md.  834,  46  A  990. 

[c]  Where  land  has  bsaa  taate 
lcntl7  oouveyed  by  defendant  the  llal 
of  a  judgment  is  prior  to  the  lien 
a  n  attach  m  en  t  subsequen  Uy  le vl 
Slattery  v.  Jones,  96  Ho.  Sid,  8 
554,  9  AmSR  344. 

[d]  Klghta  of  aeslgs—  ut 
meat, — (l)  Where,  In  a  dama«e 
judgment  was  rendered  the  same 
on  a  verdict  for  plaintiff  and 
mediately  an  assignment  of  It  wm 
made  by  plaintiff  and  It  waa  ontera 
to  the  use  of  the  assignee,  it  wm 
held  that  the  assignee  waa  entlUa 
to  priority  over  an  attaching  eradlti 
whose  writ  of  attachment  wms  m 


For  later  oases,  developmaata  and  changes  in  the  law  me  cumulative  Aanotatlo^^^^^  ^^tl^jf^4^^a^^<^ 
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befon  a  judgment  in  favor  of  another  person 
agtinst  the  judgment  debtor  beeomea  a  lien,  the  at- 
taching creditor  will  ordinarily  prevail  withoat  re- 
gard to  the  time  when  judgment  ia  obtained  in  the 
atUehmsDt  suit." 
[f  SU]  (d)  Eneiltloni.<B   The  levy  of  an  ez- 


eontion  upon  perstmal  property  creates  a  lien  sn- 
perior  to  the  lien  of  a  sabsequent  attachment,^" 
iriiile  on  the  other  hand  an  attachment  is  entitled 
to  priority  over  an  execntion  which  does  not  come 
to  the  hands  of  the  officer  ontil  after  a  levy  has 
been  made  under  the  attachment.*^    Where  it  ia 


lerved  on  defendant  until  later  in  the 
mat  dar.  Hutchinson  v.  Brown.  8 
An.  <D.  C)  157.  (2>  A  JudKinent 
igttoMt  F,  wnlch  was  a  Hen  on  lands 
fn  H  county  by  the  ftllne  of  an  ab- 
itraet  of  the  Judsmcnt  In  tlut  coun- 
ty, ma  tMlgned  to  plalntUt.  but  be- 
tore  tbB  aMfgnment  was  recorded  In 
H  county  the  lands  were  attached  as 
Ibe  property  of  T,  and  a  release  of 
the  judgmant  was  executed  by  the 
Jvigment  creditor,  without  the  knowl- 
edge or  consent  of  the  assignee. 
Thereafter  plaintiff,  having  purchased 
the  land  at  a  sale  under  the  Juds- 
ment  assigned  to  It,  brought  trespass 
to  try  title  against  the  attaching 
creditor.  It  was  held  that  the  title 
lojulred  by  plaintiff  was  superior  to 
the  attachment  Hen,  and  that  a  ver- 
dict was  properly  directed  In  his  fa- 
Tor.  Corbett  v.  Proviaent  Nat  Bank. 
U  Tex.  Civ.  A.  602.  57  SW  61. 

[e]  Blgbt  of  attaoUaar  (tredltor  urn 
to  nnina  prooeMls. — When  property 
ISEoldupon  an  execution  Issued  on  a 
jadgment,  the  Hen  of  which  is  prior 
to  that  of  the  attachment,  the  Hen  of 
the  latter  is  available  In  Its  relative 
order  upon  the  proceeds  of  the  sale 
for  tbe  purpose  of  satisfying  the 
Judgment  of  the  attachment  creditor, 
or  so  much  of  it  as  the  fund  appli- 
cable to  its  payment  will  satisfy,  van 
Ctmp  V.  Searle,  79  Hun  134,  29  NTS 
rSTTmod  147  N.  T.  160,  41  NB  427, 
INTAnnOBB  S511. 
ffj  JbBvalld  jHaviMmW>'Where  a 
idginent  by  confession  is  Invalid  for 
tut  of  compliance  with  statutory 
rMnlrements  the  Judgment  creditor 
ffl)  be  postponed  to  a  subsequently 
tlaching  creditor  without  regard  to 
be  bona  fides  of  the  debt  for  which 
tifment  was  confessed.  Puget 
Mud  Nat.  Bank  v.  Levy,  10  Wash. 
H,  U  p  142,  45  AmSR  803. 
K  Ala. — Baldwin  v.  Leftwlch.  12 
It  StS:  Pond  V.  Griffln.  1  Ala.  678. 
Cal  — Welnreich  v.  Hensley,  121  Cal. 
II,  54  P  264. 

FU.— Zinn  v.   XJsialynskl.  14  Fla. 

ff, 

fiawalL — ^Holmes     8op«r.  6  Hawaii 

Ey.— Husbanda  v.  Jones,  9  Bush 
1;  Bourne  v.  Hocker.  11  B,  Mon. 
£  Hackley  v.  Swigert,  6  B.  Mon, 
;  41  AmD  256:  Wallace  v.  Hanley, 
/.  J.  Uarah.  622. 

U.— Carrol  V.  McDonogh.  10  Mart. 

Liss.— RedUfl  V.  'Wofford,  12  Hiss. 

■o— Ensworth  v.  King.  50  Mo.  477. 
BonL — Sklower  V.  Abbott,  19  Mont, 
i  47  P  901.  . 
I  a— Haven  v.  X.ibbey,  Smith  109. 
C  J. — Jones  V.  Manganese  Iron  Ore 
ft  A  B17;  Xjummia  v.  Boon,  S  K.  J. 

f.— Chlcttso  V^rat  Nat.  Bank  v. 
Itx.  4  NtI^  801.   16  NTCivProc 
Van  Loan         Kline,  10  Johns. 

r-  a— McMIUati  ▼.Parsons,  52  N. 
Harbin         Carson,  20  N.  C. 

ifa.— Bumham  v.   XUckson,  6  Okl. 

47  P  1069.  „ 

Schacklett's  APP;,  14  Pa.  82«; 
-Jer-s    App.,     13  _  ™yNC  606; 

lens  T.  White,   13  WklyNC  194. 

a— McBrlde  v.  Floyd,  18  S.  C.  L. 

an.— Tappan  Harrison.  2 

lAr  172. 

«h.— Alexander    v.    Hemrlch,  4 

-  727,  II  P  21.  ^  ^ 

Um  of         attechment  on 

after  /odrment  UKalnst  defend- 
Ji  a  plek  oT  abatornent.  takes  ef- 
tpwi  K  date  Of  the  levy  of  the 


attachment,  and  has  priority  over  a 
Junior  Judgment.  Snsworth  King. 
SO  Mo.  477. 

[b}  Vhero  ftandvl«Bti7  oomvered 
vevpntj  la  atta<A*d  by  a  creditor  of 
the  grantor  the  attaching  creditor 
will  prevail  over  one  who  subsequent- 
ly flies  a  bill  in  egulty  to  have  the 
conveyanoe  set  aside,  although  a  de- 
cree Is  obtained  before  Judgment  In 
the  attachment  suit.  McCIellan  v. 
Solomon,  23  Fla.  437,  2  B  826^  11 
AmSR  381;  McKlnney  v.  Fanners' 
Nat.  Bank,  104  111.  180. 

[c]  Dlvoroe  prooeedings^d)  An 
attaching  creditor  will  prevail  over 
the  claims  of  a  wife  suing  for  di- 
vorce when  the  attachment  Is  levied 
before  the  Institution  of  the  divorce 
suit  (Jennings  v.  Montague,  3  Qratt. 
(43  Va.)  350);  <2)  and  when  the  at- 
tachment Is  levied  before  a  decree  Is 
made  In  tbe  divorce  suit  (Spencer  v. 
Spencer,  9  R.  I.  150). 

[d]  In  Oeoxgla  (1)  a  contest  for 
priority  between  attaching  creditors 
and  other  creditors  is  determined  by 
the  time  when  they  obtain  Judgments, 
Irrespective  of  the  time  when  the  at- 
tachment was  levied.  Kllgo  v.  Cas- 
tleberry,  38  Oa.  512.  96  AmD  406; 
Crwin  V.  Moore,  15  Go.  881;  Willis  v. 
Parsons.  IS  Ga.  836;  Llchton  v.  Mc- 
Dougal4  6  Ga.  176:  McDougald  v. 
Barnard,  3  Ga.  169.  (2)  This  doctrine 
led,  however,  to  the  anomaly  that 
fraudulent  collusion  on  the  part  of 
the  debtor  enabled  him  to  prefer  a 
creditor  by  splitting  up  his  demand 
into  small  notes,  and  thus  enabling 
hlra  to  obtain  Judgment  first,  al- 
though his  suit  was  Instituted  subse- 
ouently  to  the  attachment  suit.  An- 
drews V.  Kaufmans.  60  Ga.  669,  (3) 
And  it  has  been  modified  by  a  statute 
providing  that  the  suit  without  at- 
tachment. In  order  for  a  Judgment 
therein  to  have  priority,  must  not 
have  been  begun  subsequently  to  the 
attachment  suit.  Sllvey  v.  Phcenlx 
Ins.  Co.,  94  Ga.  609,  21  SB  607  (where 
It  is  held  that  a  suit  without  at- 
tachment begun  on  the  same  day  the 
attachment  writ  Is  levied,  and  first 
prosecuted  to  Judgment,  will  prevail 
over  the  attachment  Hen). 

[e]  In  the  province  of  Ontario  (1) 
a  person  commencing  suit  against  an 
absconding  debtor  previous  to  the 
suing  out  of  a  writ  of  attachment 
against  him  could  formerly  proceed 
to  Judgment,  and  his  execution  was 
entltlea  to  be  satisfied  first  out  of  the 
assets  seized  under  the  writ  (Daniel 
V.  Fltzell,  17  U.  a  Q.  B.  369;  Bank 
of  British  North  America  v.  Jarvls, 
1  U.  C.  Q.  B.  182'  Hughes  v.  Field,  9 
Ont.  Pr.  127);  (2)  but  process  must 
have  been  actually  served  on  the 
debtor,  and  a  Judgment  by  confession 
was  unavailing  (Upper  Canada  Bank 
v.  Glass,  21  U.  C.  Q.  B.  39;  Bird  V. 
Folger,  17  U.  C.  Q.  B.  536).  (3)  It 
had  to  be  shown  that  process  was 
served  before  the  writ  of  attachment 
was  levied  (Daniel  v.  FltaeH.  17  U.  C. 
Q.  B.  369),  (4)  and  the  court  had 
power  In  Its  discretion  to  pay  the 
costs  of  the  attaching  creditor  be- 
fore satisfying  the  execution  entitled 
to  priority  (Hughes  v.  Field,  9  Ont. 
Pr.  127).  (6)  But  this  has  been  al- 
tered by  the  Creditors  Relief  Act  of 
1880  (cited  as  'The  Creditors  Relief 
Act,"  Oct.  Rev.  St,  [1887]  c  65).  which 
provides  for  pro  rata  distribution  In 
such  cases.  Macfie  v.  Pearson.  8  Ont. 
745. 

05.  Time  when  eaeontton  beoomes 
a  lien  see  Executions  [17  Cyc  1060], 

56.  Stockley  v.  Wadman.  6  B>el. 
350;  Fichtner  v.  Griffin,  9  Ky.  Op. 
462, 


[a]  Sffsot  of  •rroneons  retnm  of 
ntila  boaa.^ — ^Where  appellants  ob- 
tained liens  on  the  personal  property 
of  an  insolvent  corporation  by  virtue 
of  executions  to  satisfy  Ju^ments, 
the  fact  that  such  executions  were 
returned  '^ulla  bona"  through  the 
mlstalie  of  a  deputy,  and  the  returns 
so  made  were  set  aside  "nunc  pro 
tunc"  as  of  the  date  when  made,  did 
not  postpone  appellants'  Hens  In  fa- 
vor of  a  subsequent  attaching  cred- 
itor. Lopea  V.  Campbell,  163  N.  Y. 
349,  57  NB  601  [rev  18  App.  Div. 
427,  46  NTS  91]. 

[b]  Irregnlarltles  la  an  saiiUev 
execution  will  not  entitle  a  subse- 
quently attaching  creditor  to  priority. 
Alexander  T.  Alexander,  3  Chest.  Co. 
(Pa.)  401. 

[c]  Where  Vt»  skwUT  failed  to 
take  possession  under  the  execution, 
the  Hen  of  the  Judgment  Ib  waived 
against  a  subsequent  attachment. 
Hanson  v.  Taper  Sleeve  Pulley  In- 
corporation, 72  Iowa  622.  34  NW  448. 

[d]  TmOm  to  register  lerr^^ 
levy  under  execution  cannot  be 
avoided  by  a  subsequent  attaching 
creditor  or  purchaser  who  has  knowl- 
edge of  the  levy,  although  it  be  not 
registered  within  three  months.  If  It 
be  registered  before  ths  second  at- 
tachment or  conveyance.  Houghton 
V.  Bartholomew.  10  Mete.  (Mass.) 
138  [overr  aiiythlng  to  the  contrary 
McGregor  v.  Brown,  6  Pick.  (Mass.) 
170];  MoLellan  v.  Whitney,  15  Mass. 
187. 

67.  Stockley  v.  Wadman,  6  Del.  860. 

[a]  An  execntion  issued  oa  th* 
day  when  an  attaobmeat  was  ImvUd, 

but  after  the  levy  was  made.  Is  post* 
poned  to  the  attachment.  Warners' 
App.,  13  WklyNCas  (Pa.)  605. 

[b]  Priority  of  attaohmsat  raoat- 
ed  wy  order  afterward  set  aside^ 
A  warrant  of  attachment  was  placed 
in  the  hands  of  the  sheriff  who  levied 
upon  defendant's  property  thereun- 
der. An  order  was  afterward  made 
vacating  the  writ,  which,  however, 
was  afterward  restored  by  an  order 
setting  aside  the  order  of  vacation. 
But,  in  the  intervening  period,  de- 
fendant confessed  Judgment  In  favor 
of  certain  creditors,  upon  which  exe- 
cutions were  issued  against  defend- 
ant's property,  which  the  sheriff  lev- 
ied upon.  Such  confessions  of  Judg- 
ment were,  before  the  second  order 
had  been  made,  followed  by  the  Judg- 
ment debtor's  assignment  for  the 
benefit  of  creditors.  While  the  war- 
rant of  attachment,  the  order  vacat- 
ing  it,  and  the  order  setting  aside  the 
order  of  vacation  were  in  nia  hands, 
the  sheriff  sold  the  property  of  the 
Judgment  debtor  under  executions  is- 
sued upon  the  confessed  Judgments, 
and  applied  the  proceeds  wboUy  on 
those  executions.  In  an  action 
against  the  sheriff,  by  plaintiff  In  the 
attachment  suit.  It  was  held  that  It 
was  the  sherlfTs  duty  to  apply  sufli- 
clent  of  the  proceeds  of  the  sale  In 
satisfaction  of  execution  upon  the 
judgment  recovered  by  plaintiff  in 
that  suit.  Pach  v.  Gilbert,  124  N.  T, 
612,  27  NE  391. 

 [c]    Bnspended  attsohmeut. — 

Where  the  order  of  a  Judge  for  the 
discharge  of  an  attachment  contains 
a  provision  that  the  attachment  shall 
be  suspended  for  thirty  days,  and 
during  the  period  of  suspension  plain- 
tiff procures  the  order  of  dissolution 
to  be  rescinded  for  fraud  in  obtaining 
it,  such  attachment  will  be  consid- 
ered as  continuing  in  force,  so  as  to 
retain  a  priority  of  lien  on  the  part 
of  plaintiff  In  the  action  as  against 
one  who,  before  the  malcing  of  the 
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necessary  that  an  execntion  be  levied  in  order  that 
it  may  constitute  a  lien  upon  defendant's  prop- 
erty, an  attachment  which  becomes  a  lien  thereon 
at  any  time  before  the  levy  of  the  execution,  al- 
though after  it  is  issued,  must  be  given  priority 
but  where  an  execution  becomes  a  lien  upon  and 
binds  the  goods  of  defendant  from  the  time  it  comes 
to  the  hands  of  the  sheriff,  it  will  prevail  ovei  an 
attaehment  levied  after  that  time."' 

A  sheriff's  retnrn  on  a  fieri  facias  that  the  levy 
thereon  was  made  subject  to  a  former  seizure  of 
the  same  property  under  an  attachment  writ  has 
been-  held  conclusive  on  the  execution  creditor."** 


562}  (e)  Oumishment.  A  garnishment  of 
property  takes  precedence  over  an  attachment  sub- 
sequent in  point  of  time.'^  But  a  gamisfaineni 
served  subsequent  to  the  levy  of  an  attaehment 
does  not  take  precedence  over  the  attachment." 

[$  553]  (2)  Sales,  Oonrayuices,  and  Asojn- 
meiits.  As  only  the  interest  of  the  attachmeat 
debtor  is  subject  to  attachment,"'  and  the  attach- 
ing  creditor  reaches  only  the  interest  which  tbe 
debtor  had  at  the  time,*'  it  follows  that  a  sale, 
conveyance,  assignment,  or  other  transfer  by  the 
debtor  before  the  levy  of  the  attachment  takes  pri- 
ority over  it."   On  the  other  hand,  the  attachment 


first  order  by  such  Judgre,  levied  an 
execution  subject  to  the  attachment 
upon  the  property  seized  thereunder. 
Guernsey  v.  Cherryvale  First  Nat. 
Bank,  63  Kan.  203.  65  P  250. 

B8.  111.— Hanchett  v.  Ivw8,  18S  111. 
332.  24  NB  396. 

Ind.— Moore  v.  Fit*.  16  Ind.  48. 

Kan.— Bddy  v.  Weaver.  37  Kan.  640, 
IE  P  492. 

Ky.— Bourne  v.  Hocker,  11  B,  Men. 
Ili  ^*  ^'^"l^y''  ^  J*  J*  Harsh. 

Mo.— Field  V.  Mllburn,  9  Mo.  492. 

N.  T. — Robertson  v.  Lawton,  »1 
Hun  67.  36  NYS  175. 

Okl. — Burnham  v.  Dickson,  6  Okl. 
112,  47  P  1069. 

Pa. — Bradley's  App.,  89  Pa.  B14. 

Vt.— Blodgett  v.  Adams,  24  Vt.  23. 

Wash. — R.  Wallace,  etc.,  Mfy.  Co. 
v.  Sharick,  15  Wash.  643,  47  P  20. 

Ca]  Tlte  nason  of  tit*  ml*  Is  that 
after  the  attachment  is  levied  an  exe- 
cution cannot  be  levied  on  the  same 
property,  even  though  It  Ismies  from 
a  court  of  coordinate  Jurisdiction. 
Metsner  v.  Oraham,  67  Mo.  404. 

[b1  niBstration.— A  levy  of  an  ex- 
ecution aKalnst  A  on  land  of  which 
the  record  title  stands  !n  the  name  of 

5  may  rf^htfully  be  suspended,  under 
Qen.  St.  c  133  S  50,  by  reason  of  a 
prior  attachment  of  the  land  in  an 
action  by  H  against  S  and  A  Jointly, 
although  it  Is  not  a  special  attach- 
ment under  Gen.  St.  c  123  !  55. 
Wadsworth  v.  Williams,  97  Mass.  339, 

59.  Hanchett  v.  Ives,  133  111.  332. 
24  NE  396  [rev  on  other  grounds  33 
111.  A.  4713. 

ra]  An  exeoiitlon  of  older  teste 
will  prevail,  although  levied  subse- 
quently to  the  attachment  writ.  Peck 
V.  Robinson,  8  Head  (Tenn.)  438, 
Compare  Rice  V.  Wallnszlus,  12  Pa. 
Super.  329  (where  the  Uen  created  by 
placing  a  writ  of  attachment  in  the 
sherifTs  hands  was  held  not  to  be 
disturbed  by  subsequently  lodging  a 
writ  of  nerl  facias  for  the  sale  of  the 
property  with  the  same  offlfser). 

60.  Prather,  etc.,  Co.  V.  Chase,  8 
Brewst.  <Pa.)  206. 

ta]  Attartimeiit  not  In  hsBOa  of 
oSoer  to  Iw  exeonted^Where  an  or- 
der of  attachment  was  Issued  by  the 
clerk,  and  delivered  to  the  sheriff  un- 
der an  agreement  with  plaintiff's  at- 
torney, which  was  communicated  to 
the  sheriff  that  an  execution  pre- 
viously ordered  should,  when  there- 
after Issued,  be  Indorsed  by  the  sher- 
iff as  having  come  to  his  hands  first, 
but  the  sheriff  Indorsed  the  attach- 
ment as  having  been  first  received, 
and  levied  the  execution  subject 
thereto,  the  attaching  creditor  cannot 
claim  priority,  as  the  attachment,  al- 
though in  the  possession  of  the  sher- 
irr  before  the  execution  was  received, 
was  not  In  his  hands  to  be  executed. 
Connolley  v,  Blsman,  60  SW  872,  22 
KyL  1247. 

ei.    Kan. — Pavis  Mill  Co.  v.  Bangs, 

6  Kan.  A.  3ft,  49  P  623. 

Ky. — Maggard  v.  Asher,  119  Ky. 
46,  S2  SW  1002,  26  KyL  965. 

Mass. — Rockwood  v.  Varnum,  17 
Pick.  289;  Piatt  v.  Brown,  16  Pick. 
563:  Burllngame  v.  Bell,  16  Mass.  318. 

Vt. — Mlddlebury  Bank  v.  Edgerton, 
80  Vt.  182. 


W,  Va. — Iilpscomb  v.  Condon,  66  W. 
Va.  41S,  426,  49  SE  892,  107  AmSR 
938,  67  LRA  670. 

[a]  niostratlons. — (1)  Where  a 
debtor,  to  secure  the  debt,  gives  a 
chattel  mortgage  on  property  of  value 
largely  in  excess  of  the  debt,  and  on 
default  the  mortgagee  takes  posses- 
sion, another  creditor  of  the  mortga- 

fror,  who  garnishes  the  mortgagee  so 
n  possession,  has  a  Hen  prior  to  a 
subsequent  attachment  by  a  third 
creditor.  R.  T.  Davis  Mill  Co.  v. 
Bangs,  6  Kan.  A. '  38,  49  P  628,  <2) 
Where,  after  the  service  of  a  garnish- 
ment, the  garnishee  paid  defendant  In 
garnishment  by  a  conveyance  of  land 
to  him,  plaintiff  In  the  garnishment 
proceeding  was  entitled  to  have  his 
debt  first  paid  from  such  land,  as 
against  subsequent  attaching  cred- 
itors of  the  land  as  the  property  of 
the  debtor.  Maggard  v.  Asher.  119 
Ky.  46,  82  SW  1002.  26  Kyi.  966. 

68.   Brownfleld  v.  Howell,  4  Ky. 
Op.  486. 
68.   See  supra  8  860. 

See  supra  1  647. 
W,  Peyeke  v.  Hasen,  119  Iowa  641. 
98  NW  668:  Newton  First  Nat.  Bank 
V.  Jasper  County  Bank,  71  Iowa  486. 
32  NW  400;  H.  A.  Thlerman  Co.  v. 
Lauphelmer,  65  SW  925.  21  KyL  1631; 
Lowden  v.  Boulmore,  1  Ky.  Op.  444; 
Hatch  V.  Bayley,  12  Cush.  (Mass.) 
27;  Cady  v,  Zimmerman,  20  Mont.  225, 
60  P  553. 

[a]  The  parol  assiynineat  of  a 
claim  by  a  principal  to  his  sureties  to 
Indemnify  them  vests  the  assignees 
with  an  equity  superior  to  that  of  a 
subsequent  attaching  creditor  of  the 
principal.  Beard  v.  Sharp,  66  SW  810, 
23  KyL  1682. 

[b]  A  written  asslnmc&t  of  mon- 
ey in  the  custody  of  an  agent.  In- 
tended to  convey  the  title  to  the  as- 
signee and  made  In  definite  terms, 
without  reservation.  Is  sufTlclent  to 
give  the  assignee  priority  over  a  sub- 
sequent attaching  creditor.  Teiser  v. 
Broadwell,  83  Nebr.  302,  119  NW  473. 

ic]  An  awrifftimtat  of  a  tUlo  bond 
es  precedence  of  a  snbsequent  at- 
tachment against  the  assignor.  Ma- 
crae V.  Goodbar,  80  Miss.  816,  81  SW 
818. 

tdl  An  aaalcuncnt  by  a  oeMor  in 
asotlier  state,  valid  Jiy  the  laws  of 

the  state  In  which  the  attachment 
suit  is  brought,  is  good  In  the  latter 
against  a  subsequent  attachment  in 
such  state  by  a  creditor  living  there- 
in. Wales  v.  Alden,  28  Pick.  <Mam.) 
245. 

[e]  An  order  eanltably  asslgnlnsr 

a  didiiL  due  defendant  is  valid  agalnet 
an  attachment,  although  defendant's 
debtor  was  served  with  the  writ  be- 
fore he  had  notice  of  the  assignment 
or  had  accepted  the  order.  Pollard  v. 
Pollard,  68  N.  H.  356,  39  A  329. 

[f]  Fresnmption  as  to  time  of  ex- 
ecnUon  of  deed. — A  deed  recorded 
about  four-thirty  In  the  afternoon 
will  hot  be  presumed  to  have  been 
executed  prior  to  an  attachment  lev- 
led  at  ten  In  the  morning  of  the  same 
day.    Blssell  v.  Nooney,  33  Conn.  411, 

[g]  DefeottT*  deacrlptlon  la.  deeA, 
— ^Where  the  description  In  a  deed  to 
the  claimant  Is  Insufllcient,  It  cannot 
be  Bided  by  more  perfect  deaerlptlon 


in  a  second  deed,  as  against  partlei 
acquiring  an  attachment  lien  on  Iht 
lands  prior  to  the  second  deed.  Pier- 
son  v.  Sanger.  (Civ.  A.)  51  SW  S<S 
[rev  on  other  grounds  93  Tei.  ISS, 
58  SW  1012], 

[h]  ■xamlnstioa  of  peraon  datm- 
Inr  under  assignment. — Where  a  per- 
son who  has  the  property  of  defend- 
ant in  attachment  In  his  possession 
refugee  to  give  a  certificate  as  to  ihe 
amount  of  the  property,  clalmln!! 
title  to  it  under  an  assignment,  (be 
invalidity  of  his  claim  cannot  be  in- 
quired into  upon  the  examination,  but 
must  be  shown  in  other  proceealns* 
where  the  whole  Issue  can  be  trie*, 
although,  upon  the  examination,  the 
assignment  should  be  produced,  and 
the  specific  nature  of  his  claim  stal- 
ed. Ess  V.  Toplanyl,  4  NTClvPr« 
173  (holding  further  that  such  claim- 
ant could  not  be  examined  as  to  deal- 
ings between  him  and  the  debtor^ 

Tl]  Bvldeaoe  held  raflbdeBt  to  Job- 
tlfy  a  finding  that  a  bill  of  sale  wu 
valid  and  prior  In  point  of  time  to 
the  suing  out  Of  an  attaehment  set 
McComb  V.  Judsonia  State  Bank.  91 
Ark.  218,  120  SW  844. 

[J1  CHroiamstaiioes  not  skovliF 
equitable  assignment  prior  to  attacV 
ment. — The  fact  that  after  goods  hai 
been  received  by  the  consignee  he 
was  notified  by  the  consignor  to  *P- 
ply  the  proceeds  resulting  from  thetl 
sale  to  a  debt  the  latter  owed  a  third 
person  does  not  constitute  an  fpiV 
table  assignment  of  the  proceeds  U 
against  an  attaching  creditor  wboM 
levy  was  nearly  contemporaneoa 
with  the  Instructions,  where  the«^ 
was  no  previous  understanding  be 
tween  the  consignor  and  such  thin 
person  that  the  proceeds  of  tbe  sal< 
should  be  applied  on  the  Indebtednesj 
which  had  been  incurred  over  a  yen 
before.  Shannon  v.  Wolf.  178  III.  2H 
60  NB  682  [rev  68  III.  A.  4S«1. 

[k]  l3k  order  to  gtv*  a  enditor 
prefezenoe  under  ar.  assignment  of 
fund  by  a  debtor  over  a  subsequoi 
attachment,  there  must  t>6  such  i 
appropriation  of  the  fund  as  will  ai 
thorise  the  person  holding  It  to  pi 
It  directly  to  the  creditor  wLtliovt  tl 
Intervention  of  the  debtor.  R.  i 
Poage  Milling  Co.  v.  Economy 
Co..  (Ky.)  128  SW  311. 

[1]  The  assignment  of  »  ^ad,  i 
onred  by  uor^mge,  does  not  pass  I 
lands  as  against  an  attachment  by 
creditor  of  the  assignor  before  f 
assignment  of  the  mortgage  la  i 
corded.  Symes  v.  Hill,  Qulncy  I 
(when  this  decision  was  nrxade,  1 
interest  of  a  mortgagee  tn  land  « 
held  to  be  attachable,  which  Is  \ 
now  the  law.  Marsh  v,  A.UBtVn. 
Allen  (Mass.)  235). 

[ml  A  transfer  of  stock  (l)  « 
if  there  Is  no  statute  or  otiier  V 
vision  or  by-law  requiring  tx&nn 
to  be  registered  on  the  books  of  ' 
corporation,  take  precedence  of  a.  m 
sequent  attachment  levied  upon 
stock  In  a  suit  against  the  rbsIs 
as  the  property  of  defendant, 
though  no  entry  of  the  trajitafer  1 
been  made  on  the  books.  Scott 
Pequonnoek  Nat.  Bank,  IS  Xi*«4.  4 
21  Blatchf.  208:  Boston  Mualc  S 
Assoc  V.  Cory,  129  Mass.  dS6;  Be 
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priority  over  any  snbsequent  sale,  convey- 
aB«e,  or  transfer  by  the  debtor."" 
An  unrecorded  conTeyance  of  real  estate  will  pre- 


vail over  a  anbseqttent  attachment  tliereof  nnder 
procesB  directed  against  the  vendor,'^  unless  a  dif- 
ferent rule  is  established  by  a  statute  in  reference 


with  V.  Burrouffh,  13  R.  I.  294.  See 
also  Tombler  v.  Palestine  Ice  Co.,  17 
T8I.  Civ.  A.  6B6,  48  8W  896.  (2) 
And  even  under  a  statute  declarins 
that  shares  of  stock  In  a  corporation 
an  'tmwnal  property"  and  may  be 
(ranaterred  by  Indorsement  and  de- 
livery of  the  certificate,  and  provid- 
ing that  such  transfer  la  not  valid, 
except  as  to  the  parties  thereto,  until 
the  same  is  entered  on  the  books  of 
the  corporation,  eta,  a  bona  fide 
transfer  of  corporate  shares,  al- 
Aough  unregiateredt  has  been  held 
to  take  precedence  of  a  subsequent 
atuchment  or  execution  levied  on 'the 
stock  for  the  debt  of  the  vendor  In 
whose  name  the  shares  stand  on  the 
corporation  books.  Pacific  Nat.  Bank 
V.  Western  Pac  R.  Co..  1B7  Cal.  573, 
m  P  676.  27  LRANS  »8T.  11  AnnCas 
1J9I  and  note. 

[n]  Ska  xlrlits  Of  a  tnuisferee  of 
national  bank  stock  under  an  unre- 
corded transfer,  good  at  common  law, 
are  superior,  under  the  federal  stat- 
utes, to  the  rights  of  subseauent  at- 
taching creditors  of  the  tranaferor 
without  notice.  Bateman  v.  Olts,  16 
N.  M.  441,  120  P  307. 

[0]  OB  a  feiffasd  tesne  to  detemiiiM 
the  TSlUltr  of  sn  asslciunent  of  cer- 
tain shares  of  stock  prior  in  date  to 
an  attachment.  It  is  error  for  the 
court  to  refuse  to  permit  the  attach- 
ing creditors  to  show  that  in  a  prior 
attachment,  which  had  been  dissolved 
by  reason  of  the  Irregularity  of  the 
bond,  the  person  clalminK  under  the 
usignment  had  caused  his  attorneys 
t«  enter  an  appearance  for  defendant 
hi  the  execution,  the  assignor,  and 
claim  for  him  the  benefit  of  the  ex- 
•mption  laws,  as  the  Jury  might  in- 
fer therefrom  that  the  assignment 
was  not  valid.  McConnel  v.  DUworth, 
»  Pa.  Super.  114. 

(pl  U  an.  oaaUaWe  aaaUnunmt 
ns  Bot  Uraudidsat  as  to  creditors,  It 
would  be  superior  to  the  Interest  ac- 
lolred  on  an  attachment  subseciuent- 
j  levied.  Brooksvllle  Granite  Co.  V. 
Laity.  83  Misc.  384.  144  NTS  1042. 

[<t]  Oonsid«r«.tloii  of  traiisfer.^a) 
'/  the  assi^ee  of  a  contract  admits 
hat  the  consideration  for  the  asBlgn- 
nent  thereof  was  an  agreement  on 
lin  part  to  advance  money  to  the  as- 
ilRnor  from  time  to  time,  he  is  bound 
DRhow,  as  a,Balnst  an  attaching  crea- 
tor of  the  assignor,  that  he  has  ad- 
ancMl  the  full  consideration  for  the 
BBiftnraent.     Osborne  v,  Hallement. 

Kv.  Op.  12.  (2)  A  third  person 
uinoi  hold  personal  property  against 
n  attaching  creditor,  where  the  pur- 
hase  price  has  not  been  paid,  nor 
M  poKsession  delivered.  Morris  v. 
:imble.  5  Ky.  Op.  179.  (3)  Where 
le  maker  of  a  note  at  maturity  was 
nahle  to  pay  It,  and  agreed  with  the 
idoraer  that  If  he  would  pay  it  he 
VDid  turn  over  to  him  a  certain 
lano  to  which  h«  had  title,  and  the 
idorser  paid  the  note  and  the  piano 
as  tsmed  over  to  him.  on  levy  of 
1  attachment  by  the  creditors  of  the 
alter  of  the  note  on  the  piano,  a 
aim  by  the  indorser  was  properly 
utalned.  Wilson  v.  Clark.  11  Ga.  A. 
I'.  75  SE  334.  <4)  A  transfer  of 
■rporate  Htf>ck  In  satisfaction  of  a 
*l  due  from  the  stockholder  has 
■lority  over  a  Btihsequent  attaching 
tdltor  of  the  stockholder.  Flostroy 
Wm.  B.  Corby  Coal  Co..  80  N,  J. 
I  547,  85  A  578. 

[r]  A  msro  AttitcUsff  creditor  Is 
n  am  Inaoomt  tlUxd  psnoa  who  may 

vi\ti  rights  other  than  those  ac- 
md  by  the  parties  to  the  sale 
worh  delay  in  the  transition  of  the 
Be.  Webster  City  First  Nat.  Bank 
lAcme  Co-op.  Brick,  etc,  Co..  (Iowa) 

»  NW  m.  ^  , 

1*1  llMoiinMt*  -fetaasfw^An  at- 
Inoient  ls«iiea  and  aummons  served 


before  an  assignee  of  chattels,  by  de- 
livery, acceptance,  or  otherwise,  had 
acquired  a  vested  interest  in  the 
property  will  take  precedence.  Hyatt 
V.  Chestnut,  3  Ky.  Op.  174.  Effect  of 
retention  of  possession  by  seller  see 
Infra  S  555. 

[t]  The  exeoiittoa  of  a  oon«ot«d 
dvod  after  the  attachment  of  the 
property  conveyed  confers  no  right 
on  the  grantee  superior  to  the  attach- 
ment crecator,  where  the  original 
deed  executed  by  the  debtor  was 
fatally  defective.  White  V.  Cowles. 
(Tex.  Civ.  A.)  ISS  8W  9S3. 

[u]  VropsTtr  la,  tfco  haada  of  aa 
affent  wlio  ass  no  aotloa  of  sal*  made 
prior  to  the  levy  of  the  attachment  Is 
subject  to  the  attachment,  as  pos- 
session did  not  follow  the  sale.  Bur- 
ton V.  Wlngate,  B  Ky.  Op.  37. 

[v]  Oeatraot  aot  passlsf  title,— A 
contractor  agreed  to  furnish  materi- 
als and  build  two  granite  piers  for  a 
bridge  company  according  to  certain 
specifications,  five  hundred  dollars  to 
be  paid  down,  and  five  hundred  dol- 
lars monthly  until  the  piers  should 
be  completed  and  accepted,  when  the 
balance  was  to  be  paid.  Thereupon 
the  contractor  procured  the  blocks  of 
granite,  hauled  them  upon  land  leased 
by  him  near  the  contemplated  loca- 
tion of  the  bridee,  wid  commenced 
dressing  and  fashioning  them.  The 
bridge  company  duly  paid  the  first 
four  installments,  and  before  the  next 
one  became  due.  and  before  any  of 
the  granite  was  placed  in  the  piers, 
it  was  attached  by  the  contractor's 
creditor.  It  was  held  that  the  bridge 
company  acquired  no  title  by  virtue  of 
the  contract  and  the  payments  made, 
or  any  rights  or  interest  in  the  gran- 
ite, as  against  the  attaching  creditor. 
Fairfield  Bridge  Co.  v.  Nye,  60  Me.  372. 

[w]  Bvldene*  keld  not  to  eatab- 
llalL  plamtUPa  owaenttitp  of  the  stock 
as  purchaser.  Livingston  v.  Oamble- 
Roblnson  Commn.  Co„  It  Wash.  £68, 
131  P  818. 

66.  TT.  Sv— Tilton  V.  Cofleld,  93  U. 
3.  163,  23  U  ed.  868. 

Cal. — Allison  V.  Thomas.  72  Cal. 
562,  14  P  30B,  1  Amf^R  89. 

Conn. — Colt  v.  Ststare,  85  Conn.  673, 
84  A  119.  AnnCa8l»I3C  248. 

Ind. — Runner  v.  Scott,  160  Ind.  441, 
60  NE  479. 

Ky. — White  V.  O'Bannon,  86  Ky. 
93,  S  8W  34S.  t  KyL  334;  Lewis  T. 
Qulnker,  2  Meto.  tS4;  Steel  t.  Seale, 
4  KyL  42. 

Nebr. — Nagh  v.  Omaha  First  Nat. 
Bank.  67  Nebr.  552,  79  NW  1074. 

N,  J. — ^Haibach  v.  Hamilton  Ice 
Mfg.  Co..  76  N.  J.  L.  792.  72  A  86; 
Leathwhite  v.  Bennet,  11  A  29. 

N.  T. — McGinn  V.  Ross.  33  N,  T. 
Super.  846. 

Or, — Haines  v.  Conwelt,  48  Or.  469, 
87  P  266.  88  P  872.  120  AmSR  836. 

Tenn. — American  Exch.  Bank  v. 
Andrews,  12  Helsk.  306. 

[a]  A  paroliaaer  of  laiUL  with  ao- 
Uee  of  an  attachment  lien,  fakes  sub- 
ject to  such  lien,  and  has  no  better 
position  to  contest  its  validity  than 
the  grantor  would  have  had.  Still- 
man  V.  Hamer,  70  Kan.  469,  78  P  836, 
109  AmSR  465, 

[b]  Vnrokassrs  take  aiAJaofe  to 
ooatucaaoisa  of  aatt. — ri)  Purchas- 
ers oi  land  from  a  defendant  In  a 
suit  In  which  the  lands  have  been  at- 
tached take  the  lands  subject  to  all 
the  contingencies  of  the  suit,  and  are 
bound  by  the  Judgment  therein, 
whether  it  is  given  on  the  original  or 
on  amended  pleadings.  Tilton  v.  Co- 
fleld. 93  U.  S.  163.  23  L.  ed.  858.  (2) 
A  purchaser  of  property  which  has 
been  attached  In  a  suit  against  the 
vendor  must  abide  the  result,  whether 
made  a  party  or  not,  American  Exch, 
Bank  V.  Andrews,  12  Heisk.  <Tenn.> 
306. 


[c]  Prior  oontraot  to  fwnvey  laad. 

— The  specific  performance  of  a  land 
contract  at  the  suit  of  the  vendee 
cannot  be  prevented  by  the  levy  of  a 
valid  attachment  or  execution,  after 
the  date  of  the  contract,  against  the 
vendor.  Horton  v.  Hubbard.  83  Mich. 
123.  47  NW  115. 

[d]  Deed  exeontsd  iiaranaat  to 
Tsrbal  oontraot  of  salsvWhere  a 
deed  wna  made  and  delivered  pur- 
suant to  a  verbal  contract  of  sale 
under  which  the  purchaser  had  not 
taken  possession.  It  was  held  that 
the  deed  did  not  relate  back  to  the 
date  of  the  verbal  contract  so  as  to 
defeat  the  Hen  created  by  an  Inter- 
mediate attachment.  Voorhets  v, 
Eiting.  33  SW  80,  15  KyL  161. 

[e]  On*  bajrlng  laad  aftw  tiie  rsa- 
dltloa  of  a  Jndipneiit  against  the  ven- 
dor foreclosing  an  attachment  lien, 
and  before  the  issuance  of  an  order 
of  sale,  purchases  pendente  Hte,  and 
Is  bound  to  take  notice  of  the  attach- 
ment proceedlnga  I>avls  v.  John  T. 
Farwell  Co..  (Tex.  Civ.  A.)  49  SW 
656. 

[f]  Xnteat   to    defeat  leyr,— The 

title  of  one  who  purchaBes  of  an  at- 
tachment debtor  property  levied  un- 
der It  with  intent  to  defeat  such  levy 
Is  void  as  to  It.  Bowlby  v.  De  Witt, 
47  W.  Va.  323.  34  8E  919. 

[g]  Where  a  sale  of  personal 
property  Is  completed  only  by  dallw- 
ery,  either  actual  or  constructive,  it 
has  been  held  that  an  attachment  of 
the  property  after  the  date  of  the 
contract  but  before  delivery  will  give 
a  valid  Hen.  Seymour  v.  O'Keefe,  44 
Conn.  128;  Bancker  v.  Brady,  26  La. 
Ann.  749;  Cummings  v.  Oilman,  90 
Me.  624,  38  A  538;  Keller  Paine.  107 
N.  T.  83,  13  NE  636. 

[h]  Bffaet  of  parmaat  of  Jndg- 
msat^^Where,  after  claim  proceoa- 
Ings  by  an  assignee  for  creditors  in 
an  attachment  levied  on  the  property 
embraced  In  the  assignment,  a  judg- 
ment was  obtained  In  the  attachment 
proceedings,  on  which  execution  Is- 
sued, which  was  paid  In  full,  at  the 
time  of  the  trial  of  the  claim  proceed- 
ings, by  a  sale  of  the  property,  and 
the  proceeds  paid  over  to  plaintiff  In 
execution.  It  was  held  that  plaintiff 
In  attachment  had  not  thereby  been 
deprived  of  his  right  to  question  the 
validity  of  the  title  asserted  by  the 
claimant.  H.  B.  Claflin  Co.  v.  Harri- 
son. 44  Pla.  218,  31  S  818. 

[11  Frooeedlsgs  aot  sufflolent  to 
obatv*  third  petsoas  with  notloe. — 
Where  a  petition  Is  filed,  and  an  at- 
tachment duly  issued  and  levied  on 
the  interest  of  defendant  in  real 
estate,  but  the  only  service  attempted 
to  be  made  on  defendant,  a  nonresi- 
dent, within  sixty  days  of  the  filing 
of  the  petition,  was  vacated  and  set 
aside  by  the  court,  the  proceedings 
do  not  charge  third  persons  with  no- 
tice of  the  pendency  of  the  action. 
Wellsford  v.  Durst.  8  Kan.  A.  231,  66 
P  498, 

[J]  A  Jndgmeat  on  a  writ  inenlly 
mied  u  by  a  deputy  sheriff,  contrary 
to  St.Tl783)  c  44  !  3.  on  which  land 
was  attached,  and  afterward  set  off 
on  execution,  gives  no  title  as  against 
a  purchaser  to  whom  the  land  was 
conveyed  after  attachment,  but  be- 
fore Judgment;  but  such  Judgment 
might  be  valid  as  between  the  parties. 
Smith  V.  Raxton.  6  Pick.  (Mass.)  483. 

[k]  ESeot  of  dissolatton  of  at- 
tachment,—Where,  after  property  Is 
attached,  the  owner  conveys  It  pend- 
ing the  attachment  suit,  and  the 
ground  of  attachment  Is  not  sus- 
tained, the  purchaser  Is  not  affected 
by  It  Smith  V.  Snowden.  6  Ky.  Op. 
234 

67.  Cal. — Ukiah  Bank  v.  Petaluma 
Sav.  Bank.  100  Cal.  590.  35  P  170;  Le 
Clert  T.  Oullahan.  52  CaL  253;  Plant 
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requires  immediate  delivery  of  posseBsion  or  imme- 
diate recording  o£  the  mortgage,  a  uoncompliauoe 


therewith  will  poetpone  the  mortgage  to  an  atta^- 
meut  for  a  debt  contracted  prior  to  the  recordation 


title,  the  effect  of  which  Is  to  post- 
pone all  of  the  rights  of  the  mort- 
ga.eee  under  the  mortvase  to  those  of 
such  Bubaeouent  Incumbrancers  and 
purchasers  for  value.  And  the  Hen 
of  a  subsequent  attachment  Is  such 
an  Incumbrance,  otherwise  It  could 
not  take  priority  over  the  unrecorded 
mortgage.  Mr.  Shlnn,  In  hia  work  on 
Attachment  and  Oamlahrnent  (sec- 
tion 418),  says:  'The  recording  of 
chattel  mortgages  being  required  by 
law  as  notice  to  the  third  persons  of 
the  mortgagee's  claim  when  he  Is  not 
In  actual  posbesslon  of  the  pledged 
property,  a  subsequent  attaching 
creditor  will  have  priority  over  a 
creditor  secured  by  chattel  mort- 
gages when  the  same  have  not  been 
placed  of  record.*  Waples,  In  his 
work  on  Attachment  and  Oarnlsh- 
ment  (section  49S),  lays  down  the 
same  doctrine  as  follows:  'The  at- 
taching creditor,  however,  would  sain 
rank  above  the  mortgagee  should  be 
attach  without  notice,  and  In  good 
faith,  prior  to  the  recording  of  the 
mortgage;  and  so,  also,  If  the  mort- 
gage is  recorded,  but  with  an  Inade- 
quate description  of  the  debt  to  be 
secured — not  sufficient  as  notice,' 
See,  also,  authorities  cited  In  note  2; 
Hardaway  v.  Semmes,  M  Ala.  657; 
Beamer  v.  Freeman,  84  Cal.  654,  24  P 
169;  Fearay  Cammings,  41  Mleii. 
376,  1  NW^  946.  The  Hen  of  an  at- 
taching creditor  Is  deemed  to  create 
an  equitable  title  equal  to  that  of  a 

furchaser.  1  Shlnn.  Attachm.  S  417. 
nasmuch  as  the  Hen  of  an  attach- 
ment Is  only  an  Incumbrance  on 
whatever  Interest  or  title  the  debtor 
has  In  the  property  levied  on,  and  as 
the  lien  becomes  an  Incumbrance  on 
all  of  his  property  as  against  a  mort- 
gagee with  an  unrecorded  mortgage 
upon  It,  It  necessarily  follows  that. 
In  law,  the  debtor  Is  the  owner  of  It 
all,  and.  as  between  the  attaching 
creditor  and  the  mortgagee,  the  mort- 
gagee Is  without  Interest  or  title, 
either  legal  or  equitable.  The  su- 
preme court  of  Arkansas,  passing  on 
the  very  statute  now  In  force  In  the 
Indian  Territory,  has  uniformly  held 
to  this  doctrine.  Section  4743  of 
Mansfield's  Digest  Is  as  follows : 
•Every  mortgage,  whether  for  real  or 
personal  property,  shall  be  a  Hen  on 
the  mortgaged  property  from  the  time 
the  same  Is  filed  In  the  recorder's 
office  for  record,  and  not  before 
which  filing  shall  be  notice  to  all 
persons  of  the  existence  of  such 
mortgage.'  In  the  case  of  Haln  v. 
Alexander,  9  Ark.  112.  47  AmD  788, 
decided  In  1848,  the  court  gave  a  con- 
struction to  the  statute,  which  has 
ever  since  been  followed  in  that 
state.  A  mortgage  had  been  exe- 
cuted upon  a  slave,  to  secure  the 
payment  of  borrowed  money,  and  was 
recorded,  but  had  not  been  acknowl- 
edged according  to  law.  Two  at- 
tachments were  afterwards  sued  out 
by  attaching  creditors,  and  the  -writs 
levied  on  the  slave.  At  the  time  of 
the  commencement  of  the  suits  they 
had  actual  knowledge  of  the  exist- 
ence of  the  mortgage.  While  these 
suits  were  pending,  the  mortgagee 
brought  an  action  to  foreclose  the 
mortgage,  making  the  attaching 
creditors  parties  to  the  suit.  Upon 
this  state  of  facts,  the  court,  after 
holding  that,  as  between  the  parties 
to  the  Instrument,  the  mortgage  was 
valid,  say:  The  appellants  Insist 
that,  as  their  attachments  were  lev- 
ied upon  the  mortgaged  property  be- 
fore the  mortgage  was  acknowledged 
and  recorded,  as  required  by  the  act, 
their  Tlghta  thus  acquired  take  pre- 
cedence- of  and  override  those  of  the 
mortgagee.  This  brings  us  to  the 
main  point  tn  the  case,  and  upon  Its 
decision  the  whole  of  it  must  turn. 
The  question  la  whether  the  levy  of 
the  attachment  merely  changes  the 


custody  of  the  property  from  the 
hands  of  the  mortgagor,  and  places  It 
Into  the  keeping  of  the  law,  for  the 

Jturpose  of  confining  it  within  the 
urlsdlctioR  of  the  court,  and  to  abide 
the  event  of  the  attachment  suit, 
though  subject  to  the  paramount 
rights  of  the  mortgagee,  or  whether 
the  act  of  levying  the  attachment 
before  foreclosure  and  sale  did  not. 
Ipso  facto,  utterly  oust  the  mort- 
gagee of  all  rights  that  he  had  ac- 
quired under  the  mortgage.  We  think 
It  clear  that  the  latter  proposition  is 
true.  The  attachments  found  the 
right  of  the  mortgagee  In  an  inchoate 
and  imperfect  state,  subject  to  be 
devested  either  by  a  subsequent  pur- 
chaser or  a  Judgment  creditor,  and 
transferred  It  Into  the  custody  of  the 
law,  with  all  its  Imperfections  upon 
It,  to  await  the  final  Judgment  of  the 
law.  The  instant  It  passed  Into  the 
custody  of  the  law,  it  went  out  of  the 
reach  of  all  persons  having  mere 
Inchoate  rlghU;  and  those  rights.  If 
not  utterly  destroyed,  must  at  least 
remain  In  abeyance  until  the  prop- 
erty shall  be  legally  released  from 
the  grasp  of  the  attachment.  The 
law  regards  a  mortgage  which  has 
not  been  acknowledged  and  filed  for 
record  as  a  fraud  upon  the  rights  of 
strangers,  and  consequently  It  will 
not  countenance  and  uphold  It  In  op- 
position to  such  rights.'  In  Dodd  v. 
Parker,  40  Ark.  SS6,  S40,  the  court 
say:  Shxr  statute  of  mortgages  is 
peculiar.  It  provides  that  every 
mortgage  shall  be  a  Hen  on  the  mort- 
gaged property  from  the  time  It  Is 
filed  for  record,  and  not  before; 
Which  filing  shall  be  notice  to  all  per- 
sons of  the  existence  of  the  mort- 
gage. And  It  cannot  be  legally  filed 
for  record  until  It  has  bean  properly 
acknowledged.  Hence  It  has  been 
uniformly  held  In  this  state  that  an 
unregistered  mortgage,  or  one  which 
has  been  improperly  adm  Itted  to 
registration,  oonstltutes  no  Hen  upon 
the  mortgaged  property  as  against  a 
stranger,  notwithstanding  he  may 
have  actual  knowledge  of  Its  exist- 
ence.' In  the  case  of  Cross  v.  Fom-. 
bey,  54  Ark.  179,  15  SW  461.  a  mort- 
gage was  executed  conveying  to  the 
mortgagee  In  trust  certain  com  and 
cotton,  but  the  deed  was  not  then 
recorded.  An  attachment  suit  was 
afterwards  brought  by  a  creditor, 
and  the  writ  levied  on  the  mortgaged 
property.  The  day  after  the  levy  the 
deed  was  recorded.  The  mortgagee 
brought  an  action  of  replevin  for  the 
possession  of  the  property.  The 
court,  in  holding  that  the  attach- 
ment Hen  was  precedent  to-  that  of 
the  mortgage,  said:  "We  have  no 
hesitation  In  saying  that,  under  the 
statute  of  this  state,  an  order  of  at- 
tachment becomes  a  Hen  upon  the 
property  of  the  defendants  subject  to 
seizure  on  execution  for  the  debts  of 
the  defendant  In  the  county  from  the 
time  the  order  comes  to  the  hands 
of  the  omcer;  and  that,  by  levy  of 
the  attachment  and  Judgment  sus- 
taining the  same,  such  Inchoate  Hen 
Is  perfected,  and  takes  precedence  of 
the  Hen  of  a  mortgage  executed  be- 
fore the  order  of  attachment  came  to 
the  hands  of  the  officer,  but  not 
recorded  till  afterwards.'  See,  also, 
Conner  v.  Abbott,  35  Ark.  565:  Mar- 
tin V.  O'Bannon.  35  Ark.  62;  Little  -v. 
Dodge,  32  Ark.  4E3;  Camall  v.  Du- 
val!, 22  Ark.  186;  Jacoway  v.  Oault. 
20  Ark.  190,  78  AmD  494;  Hannah  t. 
Carrlngton,  18  AVk.  86.  Whatever 
the  law  may  be  elsewhere,  thess  Ar- 
kansas statutes  having  been  extend- 
ed over  this  territory  by  an  act  of 
congress  after  these  adjudications 
had  bean  rendered,  the  Interpretation 
given  to  them  hy  the  supreme  court 
of  Arkansas  Is  the  statutory  law  of 
this  jurisdiction.  Stutsman  County 
V.  Wallace.  142  U.  S.  293.  12  SCt  227. 


35  L.  ed.  1018:  Hogg  v.  Ehnerson,  t 
How.  (U.  S.)  437,  12  L.  ed.  G»; 
Sanger  v.  Flow,  48  Fed.  162,  I  CCA 
56.  Hence  It  appears  that  In  thU 
Jurisdiction  an  unrecorded  mortise 
gives  the  mortgagee  no  right  or  title 
to  the  mortgaged  property  as  against 
attaching  creditors,  and  therefore,  al- 
though the  attachment  Hen  Is  odI7 
effective  as  against  whatever  Interest 
the  debtor  may  have  In  the  property, 
the  debtor  being  the  mortgagor  in 
possession,  and  the  mortgage  belns 
unrecorded,  the  law  as  to  the  attacb- 
ing  creditors  regards  him  as  the  ab- 
solute owner,  and  subjects  the  whole 
estate  to  the  Hen  of  the  attach- 
ment." McFadden  v.  Blocker,  S  Ind. 
T.  260,  284,  48  SW  1043,  68  LRA  iU. 

[a]  The  reason  why  the  rule  that 
an  attachment  Hen  la  only  effective 
against  the  debtor's  Interest  does  not 
postpone  the  creditor  Is  that  the  la* 
regards  the  mortgagor  as  the  abso- 
lute owner  In  so  far  as  the  creditor 
is  concerned.  McFadden  t.  Blocker, 
2  Ind.  T.  260,  48  BW  1043. 

{b1  The  moFtgagwe  la  **ft1tWI  to 
a  reasoaabl*  time  in  which  to  have  a 
chattel  mort«iee  recorded,  and  If  he 
has  it  recorded  within  a  reasonable 
time  the  mortgage  will  prevail  over 
an  attachment  levied  Bubsequently  to 
the  execution,  but  before  the  recwd 
of  the  mortgage.  Hulaer  v.  Beck,  K 
Mo.  A.  668. 

[c]  rmog  wltUn  tine  presoriM 
hr  statnte^d)  In  Masaachusetta 
under  Pub.  St.  c  192  8  1,  an  attach- 
ment of  mortgaged  personal  pro|»ertr 
which  is  not  delivered  to  the  mort- 
gagee, made  after  delivery  of  the 
mortgage  but  before  It  is  recorded, 
takes  precedence  of  the  mortgage, 
although  the  latter  is  recorded  with- 
in the  statutory  fifteen  days  after  its 
date.  Drew  v.  Btreeter,  137  Haaa 
460.  <2}  In  Washington,  however,  a 
chattel  mortgage  filed  within  the 
time  provided  by  law.  although  not 
until  after  the  levy  of  an  attach- 
ment. Is  superior  thereto,  where  the 
mortgage  was  delivered  and  accepted 
before  the  levy.  Fenly  v.  Hunt.  5) 
Wash.  127.  101  P  492. 

[d]  Actual  aotioe  aeoaasaxr  to  de- 
feat lSTjr,^~AUhough,  when  a  debtor 
assigns  a  chose  In  action  prior  to 
attachment  thereof  by  a  creditor,  the 
equity  of  the  assignee  Is  superior  to 
that  of  an  attaching  creditor,  yet 
where  the  creditor  obtains  a  Judg- 
ment he  acquires  a  legal  rlght'to  the 
attached  property  whicli  is  auperlor 
to  the  prior  equity  of  the  asognee. 
unless  the  creditor  baa  actual  notice 
thereof.  Osborne  v.  LoulavUleb  6  Ky. 
Op.  411. 

[e]  An  Instnuneat  aaslgBlag  tte 
wooeedlaga  of  an  Insnzuoa  voUcy 

left  for  record  Is,  In  contempTatioo 
of  law,  recorded  and  takes  effect  as 
agalnA  attaching  creditors  from  the 
time  it  is  left  with  the  recorder  for 
the  purpose  of  being  duly  reoorded. 
Rhebel  v.  Bryden.  114  Pa.  147.  •  A 
905. 

[f]  Assignmeat  of  ohose  1* 

tlon.^ — The  words  "goods  and  chat- 
tels" In  {9  4.  5,  and  6  of  the  registry 
acts  (Code  [1873]  p  897),  do  not  in- 
clude a  mere  chose  In  action  as  a 
debt  or  claim  on  another  for  money 
due;  and  the  assignment  of  such  debt 
or  claim  for  value,  although  not 
recorded,  will  be  good  against  a  mib- 
sequent  attachment  npon  such  A 
or  claim.  KIrkland  v.  Dnine, 
Gratt  (72  Va.)  126. 

[gl    Pacta  sot  amonntfag  to 
tsBtloB  of  aotval  poisesshNk— Wh' 
property  of  wholesale  fruit 
was  transferred  to  a  creditor  by 
unrecorded  written  Instrument, 
it   was   agreed   that   the  proj>e: 
should  he  placed  in  the  enatods-  oii 
the  creditors  agent  who  received  f 
keys   of   the   Building,  loaded 
wagons  with  the  fruit,  wid  rem< 
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thereof,  even  thonifh  the  instrument  is  finally  re- 
corded before  the  attachment  iBSues.^" 

557]  (b)  Effect  of  Actual  Notice.  Actual 
notice  on  the  part  of  the  attaching  creditor  of  an 
unrecorded  mortgage  or  conditional  sale  of  per- 
sonalty has  been  held  insufficient  to  deprive  him  of 
tbe  priority  to  which  he  was  entitled  by  reason 
of  the  failure  to  record  the  instniment;^'  but  there 
is  also  authority  for  the  contrary  view,*^  and  where 
B  chattel  mortgage  was  wrongly  indexed,  a  subse- 


quent attachment  creditor  with  actual  notice  has 
been  held  bound  tbereby.^^ 

{%  558]  (2)  In  Respect  to  Real  Property— (a) 
In  OenenL  The  phraseolc^  of  some  statutes  re- 
garding the  r^istration  of  titles  to  real  estate 
places  an  attaching  creditor  on  a  par  with  a  pur^ 
chaser,  and  under  such  statutes  a  creditor  levying 
his  attachment  without  notice  of  a  prior  unre- 
corded deed  is  entitled  to  priority  over  the  grantee 
under  the  unrecorded  deed,**  provided  the  deed  is 


that  portion  of  the  property,  and 
while  he  was  thus  absent  employees 
of  the  debtors,  who  had  keys,  and 
were  Ignorant  of  the  transfer  of  the 
property,  opened  up  the  place  of 
bufllnesB,  after  which  the  sheriff  lev- 
led  an  attachment  on  the  remaining 
property  at  the  suit  of  another  cred- 
itor. It  was  held  that  there  was  no 
such  retention  of  actual  possession 
br  the  debtors  as  would  sustain  the 
attachment,  under  Code  |  2906,  pro- 
viding that  a  vendor's  retention  of 
actual  possession,  without  recording 
the  instrument  evidencing  a  sale, 
renders  the  transaction  Invalid  as  to 
a  subsequent  attachment.  Peycka  v. 
Hasen.  119  Iowa  641,  93  NW  668. 

[h]  Where  property  was  already 
ia  possession  of  a  receiptor  under  a 
prior  attachment  It  was  a  sufllclent 
taking  possession  by  the  mortgagee 
as  against  a  subsequent  attachment 
for  the  receiptor  to  agree  to  hold 
the  goods  as  servant  of  the  mort- 
(taKee.  Wheeler  v.  Nichols,  32  Me, 
133. 

[I]  Pacts  not  showing  ohaiwe  of 
possession  of  the  mortgaged  prop- 
erty sumcient  to  protect  the  mort- 
gagee's rights.    Horesl  v.  Swift,  16 

Nev.  215. 

[J]  TraxunwtlOB  Bot  aMMwntliig  to 
wadltlOBal  sale.— Where  machinery 
was  delivered  to  a  manufacturing 
concern,  and  aflOxed  to  the  realty  un- 
der an  agreement  that  if  It  were  sat- 
isfactory the  company  would  pay  a 
certain  price  and  acquire  title  to  it. 
It  was  held  that  this  was  not  a  con- 
ditional sate,  and  that  recording  was 
not  necessary  to  protect  the  property 
against  attaching  creditors  of  the 
company.  Gates  Iron  Works  T.  Co- 
hen, 7  Colo.  A.  3<I,  43  P  667. 

[k]  Tlaoe  of  Mlstiatlon. — ^Regls- 
iradon  of  a  chattel  mortgage  in  Ne- 
braska would  not  protect  the  mort- 
eagee  against  an  attachment  in  Mich- 
igan, the  property  having  been  re- 
moved there  without  his  knowledge 
or  consent.  Corbett  v.  Llttlefleld.  84 
Mich.  30.  47  NW  S81,  22  AmSR  881, 
11  LRA  96. 

[II  Validity  of  reoord. — ^Where  a 
corporation  takes  a  conditional  bill  of 
sale,  reserving  title  until  the  price  Is 
paid,  and  vendee's  signature  Is  at- 
tested by  a  notary  who  Is  a  stock- 
holder of  the  corporation.  In  a  con- 
test between  the  bill  of  sale  and  a 
^nlor  attachment  Hen,  the  record  of 
the  bill  of  sale  will  not  give  It  pri- 
ority, if  dlsqualiflcatlon  df  the  no- 
tar;  was  known  to  the  corporation. 
Soathem  Iron,  etc.,  Co.  v.  Voyles,  138 
Ga.  2S8,  IB  SB  248,  41  LRANS  37S 
and  note,  AnnCaslSlSD  349  and  note. 

[m]  yiotscttoa  of  mortnffee'a  la- 
terest^  <1>  A  mortgagee's  lnten>st  in 
chattels  win  be  protected.  If  the 
mortgaKe  Is  filed  for  record  before 
the  levy  of  an  attachment  (Corning 
T.  Rtnehart  Medicine  Co.,  46  Mo.  A. 
16:  Hoore  v.  Masterson,  19  Tex.  Civ. 
A.  398.  49  SW  865);  (2)  and  the  same 
Is  true  where  the  mortgage  Is  ad- 
mittedly postponed  to  one  attach- 
ment, and  the  contest  Is  between  the 
mortgagee  and  a  second  attaching 
creditor   (Hurt  v.  Redd,  64  Ala.  85>. 

[n]  roMMSSlon  of  mortgaged  chat- 
tela  tak«n  1>7  mortgagee. — Although  a 
chattel  mortgage  Is  never  filed  for 
record.  If.  after  condition  broken,  the 
mortgagee  takes  possession  of  the 
nortiaffed  property  by  virtu«  «f  the 


mortgage,  he  will  be  entitled  to  hold 
It  as  against  subsequent  attjichiug 
creditors.  Anplowhlte  v.  Harrell  Mill 
Co..  49  Ark.  279.  5  SW  292;  Prouty 
V.  Barlow,  74  Minn.  180,  76  NW  946; 
Petring  v.  Chrlsler,  90  Mo.  649,  3  SW 
405;  Greeley  v.  Reading,  74  Mo.  309, 
je.  Murrar  V.  ZeUer,  (N.  J.)  59  A 
261. 

79,  McFadden  t.  Blocker,  S  Ind.  T. 
260,  48  SW  1048;  Oreenvllle  Nat 
Bank  v.  Evans-Snyder-Buel  Co.,  9 
Okl.  8S3,  60  P  249;  Baxter  v.  Smith.  2 
Wash.  T.  97.  4  P  35. 

BO.  Levy  v.  Bamberger,  1  Ky.  Op. 
533.  See  Thomas  v.  Richarda,  69 
Wis.  671,  85  NW  42. 

[a1  Actual  notice  to  tlis  sheriff 
levying  on  property  conditionally 
sold  Is  not  sufflcient,  but  notice  must 
be  given  to  the  attaching  creditor 
himself.  Thomas  v.  Ri4»iards,  69 
Wis.  671,  85  NW  42. 

[b]  PoBsessloa  of  property^An 
ofTlcer's  right  to  make  an  attachment 
Is  not  defeated  by  his  finding  the 
property  In  the  possession  of  a  third 
person,  where  It  does  not  appear  that 
he  would  have  learned  by  inquiry 
that  the  property  was  In  the  hands 
of  such  person  under  a  conditional 
sale.  Whitcomb  v.  Woodworth,  54 
Vt.  644. 

[c]  irotlos  to  oflloer. — ^Where  an 
officer,  prior  to  the  levy  of  an  at- 
tachment. Is  given  such  notice  of  a 
mortgage  on  the  property  as  would 
have  caused  a  person  of  ordinary 
prudence  to  make  Inquiries  which 
would  have  disclosed  a  Talld  mort- 
gage, he  will  be  charged  with  notice, 
and  the  lien  of  the  mortgage  will  be 
prior  to  that  of  the  attachment.  Oer- 
man  Sav,  Bank  t.  Armour  Packing 
Co.,  (Iowa)  75  NW  508. 

81.  Kern  v.  Wilson,  82  Iowa  407, 
48  NW  919. 

83.  U.  8. — Southern  Bank,  etc., 
Co,  V,  Folsom,  76  Fed.  929,  21  CCA 
568  (construing  Tennessee  statute); 
Stafford  Nat.  Bank  v.  Sprague,  17 
Fed.  784,  21  Blatchf.  473  (construing 
Connecticut  statute);  U.  S.  v.  Canal 
Bank,  25  P.  Cas.  No.  14,715,  3  Story 
79  (construing  Maine  statute). 

Ala. — Hardaway  v.  Semmes,  38  Ala. 
667. 

Ark. — Cross  v,  Pombey,  64  Ark. 
179.  15  SW  461. 

Cal. — Fassett  v.  Wise,  116  C^l.  316, 
47  P  47,  1095,  36  LRA  505:  Beamer  v. 
Freeman.  84  Cal.  554,  24  P  169, 

Colo. — Campbell  v.  Denver  First 
Nat.  Bank,  22  Colo.  177,  43  P  1007; 
Jerome  v.  Leadville  Carbonate  Nat. 
Bank,  22  Colo.  37,  43  P  215;  Wahren- 
berger  v.  Wald.  8  Colo.  A.  200.  45  P 
618;  Gates  Iron  Works  v.  Cohen,  7 
Colo.  A.  341,  48  P  667:  Spangler  v. 
Sanborn,  7  Colo.  A,  102.  43  P  90S, 

Conn. — Qulnebang  Bank  t.  French, 
17  Conn.  129. 

Fla. — Stockton  T.  Jacksonville  Nat. 
Bank,  45  Fla.  590,  84  S  897. 

Ill.~Ray  V,  Keith.  218  111.  182,  75 
NE  921;  Thomas  v.  Burnett.  128  111. 
37,  21  NE  352.  4  LRA  222:  Burnell  v. 
Robertson.  10  III.  282;  Martin  v. 
Dryden,  6  111.  187;  Tates  v.  Dodge, 
23  111.  A.  338  [aff  123  III.  50.  13  NE 
8471;  (Tlayburg  v.  Ford,  3  111.  A.  542. 

Ind.  T, — McFadden  v.  Blocker.  2 
Ind.  T.  260,  48  SW  1048,  58  LRA  878. 

La. — Ft.  Wayne  First  Nat.  Bank  v. 
Ft.  Wayne  Artificial  Ice  Co.,  105  La. 
138.  29  S  379;  Flower  V.  Pearce,  45 
La.  Ann.  863,  13  S  l&O;  WiUiams  v. 


Heffner,  30  La.  Ann.  1193;  Emerson 
V.  Fox,  8  La.  178. 

Me. — Parker  v.  Prescott,  86  Me. 
241,  29  A  1007;  Brown  v.  Lunt.  87 
Me.  42^;  LawrcncG  v.  Tucker.  7  Me. 
195;  Stanley  v.  Perley.  6  Me.  369. 

Mass. — D'Arcy  t.  Mooshkln,  183 
Mass.  382,  67  NE  839;  Mansfield  v. 
Dyer,  131  Mass.  200;  Woodward  v. 
Sartwell,  129  Mass.  210.  See  also 
Atty.-Gen.  v.  Massachusetts  Ben.  Life 
Assoc,  173  Mass.  378,  63  NE  879 
(where  the  court  construed  the  stat- 
ute providing:  that  no  trust  concern* 
ing  lands  shall  prevent  a  creditor 
without  notlcp  of  the  trust  from  at- 
taching the  land). 

Minn. — Shaubhut  v.  Hilton,  7  Minn. 
60(1.  Soe  also  Lvman  v.  Gaar,  75 
Minn.  207,  77  NW  828.  74  AmSR 
452. 

N.  D. — Ildvedsen  v.  Bowbell's  First 
Stnte  Bank,  24  N.  D.  227,  139  NW 
Idr,;  T.cunnrd  v.  Fleming,  lli  D, 
6::;i,  1 112  N"\\' 

t.'h.- -Wi  iKiit  V.  Fr;inlslin  Bank.  69 
Oh .  St.  s  (I.  f,  1  X  ^70;  eal«e  v. 
Monrt'land,  ir>  Oh.  a:\'>.  'ir,  AmP  686; 
P:irk*;r  v.  MUlrr,  9  Oh.  lOS. 

Or. — Merletis  v.  Northprn  State 
Bank,  fiS  Or.  273,  131)  P  fiS5:  Haines 
V.  Connell,  4N  Or.  4fi9.  !i7  P  2RD,  88  P 
8T^.  120  AniSIt  835;  Securitv  Trust 
Co.  V.  I-oewcnberg',  38  Or.  ina,  62  P 
647;  Mfi'-r  v.  Hess.  23  Or.  599.  32  P 
7G5;  Riddle  v.  Miller.  19  Or.  4r8.  23 
P  S07;  lihrtdcs  V.  McGarry,  19  Or, 
222,  23  P  971;  Dickey  v.  Henarle,  15 
Or.  351,  16  P  464. 

Tenn. — Burrough  v.  Brooks.  3  Head 
392;  Hervey  v.  Champion,  11  Humphr. 
568;  Tappan  t.  Harrison,  8  Humphr. 
172. 

Tex. — Paris  Grocer  Co.  v.  Burks. 
101  Ter.  106,  106  SW  174  [mod  (Civ. 
A.)  99  SW  11361;  Catlln  v.  Bennatt, 
47  Tex.  165;  R.  E.  Bell  Hardware  Co. 
V.  Riddle,  31  Tex.  Civ.  A.  411.  72  SW 
613:  Caldwell  v.  Bryan,  20  Tex.  Civ. 
A.  168,  49  SW  240;  Robertson  v.  Mc- 
Glay,  19  Tex.  Civ.  A.  513,  48  SW  35; 
Thomson  v.  Shackelford,  6  Tex.  Civ. 
A.  121,  24  SW  980. 

Vt. — Hart  v.  Farmers,  etc..  Bank, 
33  Vt.  252;  Slocum  v.  CaUin.  22  Vt 
137. 

See  Greenville  Nat.  Bank  v. 
Evans-Snyder-Buel  Co.,  9  Okl.  363,  60 
P  249. 

[a]  Applloatlon  of  rtde. — ^Where  a 
second  mortgage  on  real  estate  was 
released  after  an  attachment  levy, 
and  the  release  recorded,  but  a  deed 
of  the  mortgagor's  Interest  in  the 
equity  had  not  been  put  on  record.  It 
was  held  that  the  grantee  from  the 
mortgagor  could  not  show  that  the 
second  mortgage  had  been  In  fact  as- 
signed to  him.  such  not  being  the 
state  of  the  title  as  shown  by  the 
records.  QuinelHiug  Bank  v.  French, 
17  Conn.  129. 

[b]  A  forttoil  a  Ossd  wUeb  la 
both  defeotlT*  aad  unrecorded  cannot 
prevail  against  a'n  attaching  cred- 
itor of  the  grantor.  Paine  v,  Moore- 
land.  IB  Oh.  435,  45  AmD  585. 

[cj  TJnless  recorded  In  a  reason- 
able time  an  unrecorded  deed  will  not 
hold  against  a  subsequent  attach- 
ment, Welch  v.  Gould,  2  Root 
(Conn.)  287. 

[d]  The  attaching  creditor  need 
not  have  examined  the  records  as  to 
the  debtor's  title  in  order  to  be  pro- 
tected against  a  deed  which  Is  not 
recorded.   Paris  Grocer  Co.  v.  Burks. 
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not  recorded  within  the  time  allowed  by  statute 
therefor.^^  Tlie  same  rule  has  been  applied  to  an 
unrecorded  lease,"*  outstanding  equity,"^  partition,*' 
or  title  bond."' 

[$  559]  (b)  Eifect  of  Actual  NoUce.  An  at- 
taehing  ereditor's  aetnal  knowledge  of  a  prior  un- 

101  Tex.  106,  105  SW  174  [mod  (CIt. 
A.1  99  SW  1135]. 

te]  AnaohuMrt  bcfUN  oOTtUteat* 
aekBvwtodnMat   of   OMtt  wdt^ 

Where  a  deed  of  land  was  acknowl- 
edged before  a  register  of  decda  and 
an  assignment  was  levied  on  the  land 
at  the  same  time  the  deed  was 
handed  to  the  register,  the  attach- 
ment  had  priority  because  the  deed 
could  not  be  recorded  before  a  cer- 
tificate of  acknowledgment  had  been 
written.  SiKOumey  v.  L<arned.  10 
Pick.  (MasBj  72. 

ff]  Bffeot  of  delfrar  for  record, 
—under  Code  i  454,  requiring  -  the 
register  to  note  in  a  book  the  day 
and  hour  when  Instruments  are  left 
with  him  for  registration,  and  it 
2072,  2075,  requiring  that  there  shall 
be  an  actual  registration  of  Instru- 
ments, or  that  they  must  be  noted 
for  registration,  before  they  shall  be 
valid  as  to  creditors,  a  deed  deliv- 
ered to  a  person  temporarily  acting 
for  the  deputy  register,  who  notes  the 
time  of  delivery  on  the  deed  but  not 
on  the  note  book.  Is  not  effectually 
registered  or  noted  for  registration 
so  as  to  defeat  a  subsequent  attach- 
ing creditor.  Wilson  v,  E^fler,  11 
Helsk.  (Tenn.)  170. 

tgj  BMd  TMstTsd  to  zeglater  be- 
fore feut  Bot  recorded  wntn  after 
■elsnre. — Where  a  deed  was  received 
In  Boston  by  the  register  of  deeds 
for  Worcester  for  record,  and  five 
days  after  the  land  was  attached, 
and  afterward,  on  the  same  day,  the 
deed  was  filed  and  recorded  In  the 
registry  at  Worcester,  It  was  held 
that  the  deed  was  good  ap^inst  the 
attachment.  Hooton  v.  Grout,  Quln- 
cy  (Mass.)  343. 

[h]  A  mortgage  recorded  after  tlie 
lerr  of  aa  attaohuent  must  be  post- 
poned to  the  attachment,  although 
plaintiff  falls  lo  enter  hl«  action  in 
the  superior  court  upon  the  return 
day  of  the  writ,  where  the  court, 
pursuant  to  statute,  granted  plaintiff 
leave  to  enter  his  action  later,  and  tt 
was  entered  after  the  mortgage  had 
been  recorded,  and  accordingly  the 
title  of  a  purchaser  at  an  execution 
sale  In  the  attachment  suit  la  para- 
mount to  the  title  of  a  purchaser 
at  a  foreclosure  sale  on  the  mort- 
gage. X<emleux  v.  UiuMdii.  204 
Slass.  66.  00  NE  403. 

[1]  Xt  la  »  ■ufldCBt  reoordlnr  (1) 
to  deposit  a  deed  with  the  town  clerk 
with  Instructions  to  record  It  (Bige- 
Jow  V.  Topllff,  26  Vt.  273,  60  AmD 
264),  (2)  although  the  register  makes 
an  error  in  description  in  transcrib- 
ing the  deed  on  the  records  (Durgin 
-V.  Mitchell,  SO  N.  H.  686  note). 

rj]  Asslgsment  of  oontraot  of 
sale  or  UQe  bond^(l)  Gen.  St. 
<1894)  t  4180,  making  an  unrecorded 
conveyance  void,  as  against  an  at- 
tachment levy,  when  the  levy  Is 
against  "the  person  In  whose  name 
the  title  to  such  land  appears  of 
record"  In  the  office  of  the  register 
of  deeds  of  the  county  where  such 
real  estate  Is  situated,  does  not  ap- 
ply to  an  unrecorded  assignment  of 
a  mere  contract  to  purchase,  not  of 
record,  Lyman  v.  Qaar.  75  Minn.  207, 
77  NW  828.  74  AmSR  452.  (2) 
Where  a  title  bond  Is  recorded  as 
authorized  by  Code  S  2469.  which  pro- 
vides (hat  such  record  shall  he  no- 
tice to  subseouent  purchasers,  an 
unrecorded  assignment  thereof  In 
valid  against  a  subsequent  attach- 
ment for  the  debts  of  the  asslgaor. 
Macrae  v.  Goodbar.  80  Miss.  SIS.  31 
S  812. 

[k]  Vresumptlos  as  to  time  of  at> 
■tacluuent. — An  attachment  would  not 


recorded  deed  at  the  time  when  his  attaebment 
is  levied  ^  will  always  postpone  his  rights  to  those 
of  the  grantee  under  the  unrecorded  deed,"  and 
upon  the  same  principle  an  outstanding  unrecorded 
equity  eannot  be  defeated  by  the  attachment  of  t 
creditor  who  has  notice  of  soeh  equity.*** 


be  presumed  to  have  l>een  made  be- 
fore 5  P.  M.  as  against  a  deed 
recorded  at  that  hour  on  the  same 
day.    Taylor  v.  Emery.  16  N.  EL  369. 

[1]  Votldiw  fMeUoaa  of  dar^ 
A  recorded  seizure  will  take  prece- 
dence of  a  subsequently  recorded 
sale.  If  the  difference  in  time  can  be 
ascertained  by  proof,  as  the  courts  In 
such  a  case  will  take  notice  of  the 
fractions  of  a  day.  Ft.  Wayne  Plrst 
Nat.  Bank  v.  Pt.  Wayne  Artificial  loe 
Co.,  105  La.  133,  29  S  879. 

[m]  8nlirog»tlon  of  vnrcfcaMr 
paring-  mortgags  debt. — ^where  the 
purchaser  of  the  equity  of  redemp- 
tion paid  the  mortgage  debt,  but  neg- 
lected to  cause  his  deed  from  the 
mortgagor  to  be  recorded  until  after 
a  creditor  of  the  mortgagor  had  at- 
tached the  equity  of  redemption,  he 
was  held  to  have  an  equitable  lien 
upon  the  premises  for  the  amount  of 
the  mortgage.  Slocum  v.  Catlln,  22 
Vt.  1S7. 

[n]  OwsersUp  not  apnareat  from 
reoords  of  rMlsUv  of  deeda^Rev. 

L.  (1906)  f  S867.  providing  that  every 
conveyance  shall  be  recorded  with 
the  register  of  deeds,  and  when  not 
so  recorded  shall  be  void  against  any 
attachment  or  Judgment  against  the 
person  In  whose  name  the  title  ap- 
pears of  record,  has  reference  to  title 
as  It  appears  of  record  In  the  oflloe 
of  the  register  of  deeds  In  the  coun- 
ty In  which  the  land  Is  situated;  and 
where  title  vests  In  a  son  on  the 
death  of  his  father,  and  the  will  of 
the  father  was  recorded  In  the  pro- 
bate court,  an  attachment  against  the 
son  did  not  merge  In  a  lien  against  a 
purchaser  from  the  son.  In  that  It  did 
not  appear  from  the  records  of  the 
register  of  deeds  that  the  son  had 
any  interest  In  the  land.  Kelly  v. 
Byers,  116  Minn.  489,  133  NW  919 
ffoll  Frlezen  v.  Byers,  116  Hlnn.  640, 
132  NW  920]. 

[o]  Mj  reoordlnff  the  deed  aftei; 
the  levT  of  the  attaohnsst  the 
grantee  does  not  gain  priority.  Ne- 
ville V,  Hlller,  <Tex.  Civ.  A.)  171 
SW  1109. 

fp]  In  Vorto  Kloo  a  cautionary 
notice  of  attaebment  cannot  prejudice 
rights  acquired  by  a  third  person 
over  the  same  property  prior  to  the 
cautionary  notice,  although  his  title 
may  not  do  recorded  at  the  time  of 
entering  the  notice;  nor  can  said  no- 
tice give  to  the  person  obtaining  the 
same  the  character  of  a  third  person 
with  respect  to  those  who  have  ac- 
quired such  prior  rights,  since  the 
law  allows  him  preference  only  as 
to  the  alienations  or  encumbrances 
effected  subsequently  to  his  caution- 
ary notice.  La  Socledad  E^spanola  de 
Auxlllo  Mutuo  y  Beneflciencla  v, 
Rosay,  17  Porto  Rico  77;  Batista  v. 
Taboas,  15  Porto  Rico  382. 

83.  rf(rker  v.  Miller,  9  Oh.  108. 
See  also  Haines  v.  Connell,  48  Or.  469, 
87  P  265.  88  P  872,  120  AmSR  83S. 

St.  Flower  v.  Pearee,  46  La.  Ann. 
853,  13  S  160;  Dickey  T.  Henarle,  IE 
Or.  361,  15  P  464. 

85.  Morrell  T.  Cawood.  8  Bazt. 
(Tenn.)  176;  Houston  V.  Mo(3uney.  8 
W.  Va.  135. 

86.  McMechan  T.  Orlfflng,  9  Pick. 
(Mass.)  537. 

87.  Catlln  v.  Bennatt,  47  Tex.  165. 
ea.    P»rker  v.  Prescott,  86  Me.  241. 

242,  29  A  1007  <wh«re  It  ta  said: 
"The  true  Inquiry  manifestly  Is 
whether  the  demandant  was  charges- 
able,  at  the  viery  date  of  her  attach- 
ment, with  a  kind  and  degree  of  no- 
tice which  would  render  au^  attach- 
ment Invalid.  In  other  words,  was 
rhe  possessed  of  such  actual  notice 


at  the  moment  when  the  attachment 
was  made.    It  Is  not  enough.  In  the 
circumstances  of  this  case,  that  sb* 
had  years  before  la  a  passing  and 
unimportant    Conversation  casuall; 
heard  of  a  conveyance  In  which  ai» 
had  no  Interest  nor  expected  to  have 
any.    It  might  be  different  had  the 
notice  been  purposely  given  to  her 
as  an  Interested  party,  or  If  for  anr 
other  reason  It  had  been  her  duty  to 
recollect  the  fact.   But  here  no  such 
obligation  existed.    She  had  nerer 
been  In  Maine,  and  knew  nothing 
about  Wlllard's  property  In  Palermo 
more  than  that  he  had  somethins  to 
do    with    his    father's    farm  there, 
which  was  not  the  farm  in  contro- 
versy.   He  was  not  her  debtor  when 
he  Informed  her.  If  he  did  so.  ot 
the  sale  of  his  farm,  and  therefore 
she  had  no  motive  to  treasure  up  the 
information  in  her  memory.    No  par- 
ticulars of  the  transaction  of  sale 
or    significant    Incidents  connected 
with  ft  were  communicated  to  her,  I 
and  her  attachment  was  not  plac«d  ' 
upon  the  property  until  from  nine  to 
ten  years  after  that   time.     In  the 
meantime    there    had    been    no  re- 
minder of  the  fact    We  are  of  the 
opinion  that  such  Information  com- 
municated to  her  In  the  year  18T5  . 
would  not  be  effectual  to  establish  | 
actual  notice  to  her  In  November, 
1884.  unless  she  retained  the  fhet  In  ' 
her  mind  and  memory  at  the  lattw 
date"). 

8>.    U.  a— Weld  T.  Madden.  29  T. 
Cas.  No.  17,878,  2  Cliff.  684.  Contra 
Southern  Bank,  etc.,  Co.  v.  Folsom.  | 
75  Fed.  929,  21  CCA  668  (construing  I 
Tennessee  statute). 

Ala.—- Buford  v.  Shannon,  16  Ala. 
205,  10  B  26S. 

Colo. — Campbell    v.    Denver  First 
Nat.  Bank.  22  Colo.  177,  41  P  1007. 

IIL— Ogden  V.  Haven,  S4  HI.  67; 
Cox  T.  Milner.  28  III.  47«. 

Town. — German  8av.  Bank  v.  Ar- 
mour Packing  Co..  76  NW  60S;  Allen 
V.  McCalla,  26  Iowa  4«4.  9«  AmD 
&C. 

Kan.— -Northwestern  Forwarding 
Co.  v.  Kahaffey,  SO  Kan.  l&S,  12  P 

706. 

Ky.— Bailey  t.  Welch,  4  B.  Hon. 

Mass.— Priest  T.  Rice,  1  Pick.  104. 
11  AmD  16<;  Prescott  v.  Heard.  1« 
Mara.  60. 

Minn. — Jorgenson  v,  Minneapolis 
Threshing  Mach.  Co.,  64  Minn.  489. 
€7  MW  S64;  Lamberton  V.  Merchants' 
Nat  BanK.24  Hlnn.  281. 

N.  H.--^oker  v.  THton.  KS  N.  B. 
323 

N.  J. — Garwood  v.  Oarwood.  9  N. 
J.  Li.  193;  Merchants'  Bldg.,  eta.  As- 
soc. V.  Barber,  (Ch.)  SO  A  865. 

N.  T. — Lament  v.  Cheshire,  65  N. 

y.  so. 

Dr.— Riddle  v.  Miller,  18  Or.  460.  21 
P  807;  Boehrelnger  v.  Creighton.  10 
Or.  42. 

Tex. — Ciatlln  v.  Bennatt.  47  Tex- 
105.  Bee  also  R  B.  Bell  Hardware 
Co.  v.  Riddle.  SI  Tex.  Civ,  A.  411,  7S 

SW  61S. 

Vt.— Perrin  v.  Reed,  36  Vt.  2; 
Hackett  v.  Callender,  32  Vt.  97. 

[a1  Wliere  the  statme  preeosJb— 
ao  tune  limit  In  which  a  deed  must 
be  lodged  with  the  register  for  rec- 
ord, a  deed  recorded  In  a  reasonable 
time  will  hold  against  an  attach- 
ment previously  served  by  one  Hav- 
ing knowledge  of  the  deed.  Moor  'v. 
Watson.  1  Boot  (Conn.)  888. 

Mr  Coni).--Goddard  v.  Prentice,  11 
Conn.  64«. 

Ky.— Batlwr  v.  Welch.  4  B.  Moa 
244. 

Mont — Princeton  HIn.  Co,  v.  Bnttc 
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Wb«t  coiiBlltutei  luAciwit  BOCice.  An  attaching 

enditor  is  ebai^ieable  with  notice  in  the  aame  man- 
ner as  a  subsequent  purchaser,"  and  an  open  and 
BotoriouB  possession  of  land  by  the  grantee  is  con- 
strnetiTe  notice  of  his  title."  It  is  not,  however, 
notice  of  on  unrecorded  deed  that  a  subsequent  deed 
of  the  same  premises  by  the  grantee,"  a  subsequent 
mortgage,"  or  an  unacknowledged  deed  has  been 
n«»d^,  or  that  a  declaration  trust  is  filed  1^  a 
eeatoi  que  trust  when  sach  a  declaration  ia  ni^  a 
reeordable  instoimient." 

A  showliig  of  facts  niffloieiit  to  put  the  attoching 
endttor  on  inquiry  has  been  held  saffieient  to  shazge 
him  with  notice.** 

Notice  before  levy  of  exmntim.  It  has  been  held 


that,  althongh  an  attachment  of  real  estate  is  made 
withcmt  notice  that  the  debtee  has  conveyed  it  to 
a  bona  fide  purchaser,  the  lien  of  the  attaching 
creditor  is  defeated  by  actual  notice  of  such  con- 
veyance, received  before  he  levies  his  execution 
thereon,  or  has  lawfully  applied  it  to  the  satisfao- 
tion  of  his  debt;""  but  there  is  also  authority  for 
the  contrary  view." 

660]  2.  Betwoon  SncceMivo  AttMhnuiit*— 
a.  General  Snle.  In  the  absence  of  statutes  pro- 
viding for  a  pro  rata  distribution  among  attaching 
eieditors '  the  general  rule  is  that  as  between  sue- 
eessive  attachments  of  the  same  property  the  one 
which  is  earlier  in  point  of  time  is  entitled  to  pri- 
ority,' irrespective  of  the  time  when  judgments 


First  Nat.  Bank,  7  Mont.  580,  19  P 

no. 

Or. — OsKOod  V.  OBgood,  85  Or.  1, 
Et  P  1017;  Riddle  v.  Miller,  18  Or. 
KO,  23  P  807. 

Tex. — CRtltn  v.  Beniuttt,  47  Tex. 
IK. 

VL — ^Hackett  v.  Callender,  S2  Vt. 
»7. 

Va.— HIckB  v.  Riddlok.  3S  Qratt. 
(«9  Va.>  4W.  _  „ 

Contra.  Houston  v.  McOuney.  8  W. 

[a]    Awumt  •■oeptlMa   (1)  to 

the  rule  stated  In  the-  test  are  due 
to  the  fact  that  an  agreement  be- 
tween two  persons  to  whom  a  legal 
title  bad  been  conveyed  was  not  def- 
inite enoneh  to  create  an  equity  In 
favor  of  the  one  jmylng  the  entire 
purchase  price  (Hurt  T.  Prlllaramn, 
79  Ta.  SS7>.  (8)  or  to  the  unusual 
doctrine  that  a  contract  to  oonvey 
wlthoitt  payment  of  purchase  money 
doe*  not  operato  to  create  an  equity 
In  the  obligee  ander  the  contract 
(HcCombs         Howard,    IS    Oh.  St. 

[M  Wbeve  attaeUnr  eredltors  aot 
■ilBled< — Where  plalntlfF  deposited 
money  with  8  for  InveHtment.  but 
had  no  knowledge  that  S  used  the 
money  with  money  of  his  own  to 
purchase  real  estate  In  his  own  name, 
attaching  creditors  of  S  who  were 
not  mlsfed  by  his  apparent  owner- 
ship could  not  claim  priority  of 
plalntlfTs  equitable  title  under  the 
statute  declaring  that  no  conveyance 
■haJl  b«  effectual  to  hold  lands 
3«atnst  any  other  person  than  the 
BTantor  and  his  heirs,  unless  record- 
ed on  the  records  of  the  town  in 
which  the  lands  He.  Waterman  v. 
Buckingham,  79  Conn.  tSfi.  64  A  212. 

•1.  McLaughlin  v.  Shepherd,  82 
He.  143.  52  AmD  446;  Matthews  v. 
Demerritt.  22  Me.  312;  Ildvedsen  v. 
Bowbells  I>^ret  State  Bank,  %A  N.  D. 
227.  18S  NW  105. 

fa]  raets  aot  oharftajr  evsditm 
wtth  aotloe. — ^Where  one  conveyed  a 
tract  to  her  son,  severing  It  from 
land  r*talited  by  her,  and  he  recon- 
veyed  to  her,  but  she  did  not  record 
the  deed,  his  attaching  creditors 
were  nf>t  eluuv^  with  notice  of  her 
rights,  where  she  did  not  reside  and 
had  no  tenant  on  the  tract,  although 
she  grew  alfalfa  thereon  and  used 
The  land  as  a  pasture.  Paris  Grocer 
Co.  V.  Burks,  Toi  Teat  10«.  105  SW 
174  Cmod  (Civ.  A.)  99  SW  1136]  (so 
holding  on  the  ground  that  a  cred- 
itor ne«d  not  make  Inquiry  as  to  a 
claim  other  than  that  of  the  debtor. 
In  the  absence  of  possession  of  a 
third  person). 

[b1  Bvmor  vadenled  by  grantee 
■ad  asa  I  rfh  of  reoords. — ^Where  the 
attachinsr  creditor  had  heard  that  all 
his  debtor's  property  had  bepn  con- 
veyed for  the  purpose  of  paying  hlo 
debts,  and  the  alleged  grantee  did 
not  deny-  trie  conveyance.  It  was  held 
Revertheleiis  that  the  creditor  did  not 
have  knowledge  thereof  where  he 
had  •earched  the  records  and  found 
no  conveyarce.  Richardson  v.  Smith, 
U  AUen  <Haas.>  184. 


[c]  Xaowlsdg*     of  eaoer.^^n 

attaching  creditor  is  affected  by  the 
knowledge  of  the  officer  employed  to 
make  the  attachment.  Tucker  v. 
Tltton.  KS  N.  H.  223.  Centra  Stanley 
V.  Perley.  5  Me.  389. 

[d]  Knowledge  of  attonisrr— 
THie  attaching  creditor  is  not  af- 
fected by  the  knowledge  of  an  at- 
torney employed  merely  to  draw  the 
writ.    Tucker  v.  Tllton.  Sft  N.  H.  223. 

[e]  Znowledre  of  debtor. — Where 
title  of  record  is  In  the  debtor,  en 
attaching  creditor  may  prevail,  al- 
though the  debtor  had  knowledge  of 
an  unrecorded  deed  from  his  grantor 
which  was  prior  to  the  one  from 
which  the  debtor  dsrtved  his  title. 
Coffin  V.  Ray,  1  Mete.  (Haas.)  218. 

M.  U.  8.— Stafford  Nat.  Bank  v. 
Sprague.  17  Fed.  TB4.  81  Blatchf.  478; 
Weld  T.  Madden,  29  T.  Cas.  No. 
171878.  2  Cliff.  684. 

D.  C.— U.  S.  V.  Howgate,  13  D.  C. 
408. 

Me. — Kent  v.  Plummer,  7  Me.  484. 

Mass. — Davis  v.  Blunt,  8  Mass.  487, 
4  AmD  188;  Fbmaworth  v.  Chllds.  4 
Mass.  637,  8  AmD  849;  Anonymous. 
Quincy  870. 

N.  H.— Oallsy  T.  Waid,  80  N.  H. 
831;  Newbury  Bank  Btastman,  44 
N.  H.  431. 

Tex. — Paris  Grocer  CO.  T.  Buries, 
101  Tex.  106.  105  SW  174  [mod  (Civ. 
A.)  99  SW  1186]. 

Vt. — Hackett  V.  Callender,  32  Vt. 
97. 

Va.—Hlcks  V.  RIddtok.  28  Qratt 
(69  Va.)  418. 

[a]  Bran  thoagli  the  possessor 
«sbM  tlwt  Its  had  IMS  his  posses- 
sion was  constructive  notice.  HatA- 
ett  v.  Callender,  St  Vt.  97. 

[b]  Pos— sstoa  by  teaaat  of 
graatee, — Where  the  grantee  of  an 
unrecorded  deed  conveying  land 
which  Is  fenced  and  under  cultiva- 
tion rents  the  land  to  a  tenant  who 
occupies  and  cultivates  it  until  the 
termination  of  his  lease,  there  Is 
such  poBsesirion  as  to  put  an  attach- 
ing creditor  of  the  grantor  on  In- 
qulnr  as  to  the  unrecorded  deed,  al- 
though his  levy  Is  made  shortly  after 
the  tenant  has  surrendered  the  prem- 
ises to  the  grantee's  managing  agent, 
and  before  an  opportunity  has  oc- 
curred to  rent  to  a  new  tenant 
Thomas  v.  Burnett  128  111.  37,  21  NB 
862.  4  LRA  222. 

[c]  An  attonunsnt  by  a  tsnaat 
in  possession  to  the  grantee  Is  not 
Bufflclent.  Wahrenberger  v.  Wald.  8 
Colo.  A,  200,  46  P  518;  Veaale  v.  Par- 
ker, 88  Me.  170. 

[d]  Wtasre  a  deed  abaolate  in  form 
was  tn  fset  a  mortgag*.  the  posses- 
sion of  the  premises  by  the  grantor 
was  held  insuffldent  to  give  attach- 
ing creditors  of  the  grantee  notice 
of  the  real  nature  of  the  instrument 
Wooldrldge  V.  Mississippi  Valley 
Bank,  3«  Fed.  97. 

[el  yossesston  of  wife,— Where 
the  record  title  is  In  the  name  of  the 
husband  and  wife  as  tenants  In  com- 
mon, the  wife's  possession  of  the 
premises  is  not  notice  of  rights  ac- 
quired by  her  under  an  unrecorded 


deed  from  her  husband.  Ildvedsen  v. 
Bowbells  First  Nat.  Bank.  24  N.  D. 
227,  139  NW  106. 

98.  Roberts  v.  Bourne.  23  Me.  166, 
89  AmD  614. 

94.  Veasie  v.  Parker,  23  Me.  170. 

95.  Brown  v.  Lunt,  87  Me.  423. 

96.  Clark  v.  Watson,  141  Masa 
248.  6  NB  298. 

97.  German  Sav.  Bank  v.  Armour 
Packing  Co.,  (Iowa)  75  NW  503;  Mo- 
LaughlTn  v.  Shepherd.  32  Me.  143,  63 
AmD  646;  Riddle  v.  Miller,  19  Or. 
468.  23  P  807;  McDanlels  v.  Flower 
Brook  Mfg.  Co.,  22  Vt  274. 

[a]  Vhs  attachiag  eredltor  wUl 
be  altaetad  wUh  aoMos  of  everything 
of  which  he  had  the  means  of  ob- 
taining knowledge.  McDanlels  v. 
Flower  Brook  M^.  Co..  SS  Vt.  274. 
_jhl  msoHal  la  caeotdaft  daeia. 
Where  a  tract  of  laud  waa  subject 
to  a  mortgage,  and  a  portion  of  it 
was  conveyed  by  a  recorded  deed 
which  recited  that  the  grantee  took 
the  title  subject  to  the  mortgages, 
this  was  notice  to  the  grantee's  cred- 
itors of  an  agreement  on  his  part  to 
pay  the  mortgage  debt.  Iowa  L.  &  T, 
Co.  V.  Mowery,  67  Iowa  113,  24  NW 
747. 

[c]  On  the  other  hand  (1>  It  has 

also  been  held  that  proof  of  facts 
sufficient  to  put  a  party  on  Inquiry, 
or  to  amount  to  an  implied  or  con- 
structive notice.  Is  not  sufficient 
(Parker  v.  Osgood,  8  Allen  (Mass.) 
487),  (2)  but  the  attaching  creditor 
must  be  shown  to  have  had  actual 
notice  (Sibley  v.  Iiefflngwell,  8  Allen 
(Mass.)  584).  (3)  Proof  of  knowl- 
edge of  an  Intended  conveyance  does 
not  show  knowledge  of  an  actual 
passing  of  the  title.  Cushing  v. 
Hurd,  4  Pick.  (Mass.)  263,  16  AmD 
836. 

[d]  Qnsstiom  for  Jury,— Where  a 
warranty  deed  from  the  mortgagor 
to  the  mortgagee  was  recorded,  it 
was  held  to  be  for  the  Jury  to  de- 
termine whether  such  deed  was  no- 
tice to  an  attaching  creditor  of  tha 
unrecorded  mortgage.  Clark  v.  Jen- 
kins, 6  Pick.  (Mass.)  280. 

98.  Hoy  V.  Allen.  27  Iowa  208; 
Hope  V.  Blair,  105  Mo.  85,  18  SW  696. 
24  AmSR  886;  Reynolds  v.  Hashing 
68  Vt  426,  35  A  349;  Hackett  V.  Cal- 
lender, 32  Vt  97. 

99.  Emerson  v.  Llttlefleld.  IS  Me. 
148;  Kent  v.  Plummer,  7  Me.  464; 
Stanley  v.  Perley,  5  Me.  369;  0»ffln  v. 
Ray,  1  Mete.  (Mass.)  212;  Stowe  V. 
Meserve,  13  N.  H.  46. 

1.  See  infra  g  562. 

8.  IT.  S. — In  re  John  L.  Nelson, 
etc..  Co.,  149  Fed.  590. 

Conn. — Colt  v.  Slstare.  85  CJonn. 
673.  84  A  119.  AnnCasl913C  248;  Cole 
v.  Wooster,  2  Conn.  203. 

Kv. — Latter  v.  Grosse,  82  SW  278, 
26  KyL  686:  Wilkerson  v.  Phillips, 
lis  Ky.  669.  81  BW  891,  26  KyL 
440. 

La. — Rawlins  v.  SherllT,  4B  La 
Ann.  68,  12  S  197;  Hepp  v.  Glover,  16 
La.  461,  35  AmD  206.  Compare  Gar- 
land v.  Orinnell,  8  La.  67. 

Mass.— Atlas  Bank  v.  Nahant  Bank, 
23  Flok.  480. 
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are  recovered  in  the  attaohment  Bniti.' 
The  nils  ii  not  aflMtod  by  the  eirttamstanee  that 


dUigenoe  in  getting  a  fraudulent  eonT^yan«e  of  Ue 


Miss. — Boone  v.  Mcintosh,  62  Miss. 
744. 

Mo. — Stephenson  v.  Parker  Sta- 
tionery Co.,  142  Mo.  18,  43  8W  380. 

Mont. — Stelnhart  T,  Fyhrle,  K  Mont. 
463.  6  P  367. 

Nebr. — Johnson  v.  Larson,  96  Nebr. 
193.  147  NW  476. 

N.  J. — Woodward  v.  Irishman,  60 
N.  J.  U  586,  588.  78  A  701  [cit  Cyc]. 

N.  T. — Qreenleaf  v.  Mumford,  19 
AbbPr  4«9.  30  HowPr  30  {rev  on 
other  STOunds  4  AbbPrNS  130]. 

R.  I.— De  Wolf  V.  Murphy,  11  R. 
I.  630. 

Tex. — Dalaheimer  v.  Morris,  8  Tex. 
Civ.  A.  268.  28  SW  240. 

Ta.— Hoore  v.  Holt,  10  Gratt.  (&1 
Va.)  284;  Farmers  Bank  V.  Day,  6 
Oratt  (47  Va.)  860:  Brsklne  V. 
Staley.  12  Leigh  (39  Va.)  406. 

[a]  AppUeatlon  of  rvUmt — ^Where 
a  creditor  sues  out  an  attachment  on 
the  ground  of  a  fraudulent  convey- 
ance and  establishes  actual  fraud, 
he  has  a  prior  lien,  and  other  cred- 
itors have  subordinate  UenB  dating 
from  the  time  of  filing  their  peti- 
tion, although  under  the  statute, 
when  a  debtor  In  falling  circum- 
stances make.?  a  conveyance  which 
Is  constructively  fraudulent,  all  his 
creditors  share  pro  rata  In  his  prop- 
erty. Stamper  v.  Hibbs.  94  Ky.  8S8, 
22  SW  607.  15  KyL  174. 

[b]  Priority  a  qnwtion  of  time 
oslr. — The  right  of  priority  under 
the  Attachment  Act  is  a  question  of 
time,  and  not  a  question  of  prepon- 
derating equities  of  platntifTs  among 
themselves.  Stephenson  v,  Parker 
Stationary  Co.,  142  Mo.  13,  43  SW 
880. 

[c]  Motltr  of  vnaoaal  aarvlo* 
on  dsfendant, — An  attaohment  sub- 
sequently levied  has  been  held  to 
take  priority  because  service  was  first 
obtained  on  defendant  Carney  T. 
Taylor,  4  Ran.  178. 

[d]  A  nl*  tndw  ft  JVBlor  attaoh- 
■Mb*  (1)  will  not  airact  th«  rlachts 
of  the  aentor  attaohlng  creditor 
(Beck  T.  Brady.  7  La.  Ann.  1;  De 
Wolf  V.  Murphy.  11  R.  I.  630:  Caper- 
ton  V.  McCorhle,  5  Oratt.  (46  Va.) 
177);  (2)  and  a  purchaser  under  a 
Junior  attachment  Is  not  a  bona  fide 
purchaser  against  one  claiming  under 
the  prior  attachment  (RIordan  v. 
Britton.  69  Tex.  198,  7  SW  SO,  6  Am 
SR  37). 

fel  Tba  ■•ooud  attaolilnir  oMditoi 
Bhoidd  delay  his  ptoo— dlnffa  In  court 
until  the  suit  In  which  the  prior  at- 
tachment has  been  made  Is  con- 
cluded. Barnard  v.  Fisher.  ?  Mass. 
71. 

[fl  An  attadunent  tttdar  the  lioff 
Xisn  Act  takes  precedence  over  a 
general  attachment  which  is  prior  in 
time.    Halpin  v.  Hall.  42  Wis.  176. 

tgl  Vnder  tlia  Fennsylvaiil*  Aot 
of  Xaroh  17.  1869,  it  has  been  held 
that  the  lien  of  an  attachment  Issued 
thereunder  has  priority  over  writs 
of  attachment  issued  later  on  the 
same  day  against  the  same  defend- 
ant TJnderhlll  v.  McManus,  175  Pa. 
39.  34  A  308;  Bradley's  App.,  89  Pa. 
S14.  See  Jones  v.  Bonsall,  11  Phlla. 
(Pa.)  561. 

[hi  ManHaUitf^Where  the  first 
attachment  Is  levied  on  two  stocks 
of  goods  and  a  second  Is  levied  on 
but  one  of  them,  the  second  attach- 
ing creditor  m.iy  require  the  first  to 
exhaust  the  other  stock  before  re- 
sorting to  that  upon  which  the  sec- 
ond levy  was  mnde,  although  a  third 
attaching  creditor  has  levied  on  the 
stock  not  covered  by  the  second  at- 
tachment. Heye  v.  Moody.  67  Tex. 
615.  4  SW  242.  Sep  also  Silvers  v. 
Edwards.  7  SW  619.  9  KyL  945 
(where  the  principle  of  marshaling 
was  applied  when  the  claim  against 
one  parcel  of  the  attached  land  was 
made  by  a  third  person  other  than  a 
subsequently  attaching  creditor). 


[I]    Blapoaltlon    of  Buzplna. — ^IC 

the  proceeds  of  the  first  attaohment 
are  more  than  sufficient  for  its  satis- 
faction, the  surplus  will  be  applied 
to  the  subsequent  attachments  In 
their  order.  Wehle  v.  BuUer,  35  N. 
T.  Super.  1  [alt  61  N.  T.  245,  12  Abb 
PrNS  139.  43  HowPr  51. 

[J]  Frooesaing  by  nnlor  otadltor 
to  protoot  Ua  rlflita. — (1)  The  junior 
attaching  creditor  must  protect  him- 
self by  asserting  hla  claim  to  the 
surplus  at  the  sale  under  the  first 
attachment  (DeWoIf  v.  Murphy,  11 
R.  I.  630),  (2)  unless  the  prior  at- 
taching creditors  Join  In  the  motion 
and  the  order  of  sale  recognizes  the 
prior  attaohment  (McConnell  v. 
Kaufman.  6  Wash.  686,  32  P  782). 

[k]  Bamoval  of  propcr^^Where 
an  action  by  attachment  Is  com- 
menced against  a  nonresident  and 
the  property  Is  subsequently  re- 
moved to  another  county  where  It  is 
levied  on,  the  attachment  takes  pri- 
ority to  one  subsequently  levied  in 
a  suit  commenced  In  the  county  to 
which  the  property  was  removed. 
Taylor  v.  Carney,  4  Kan.  542. 

[1]  Ordor  la  wUob  attaohmanta 
■sad  oat.— (1 )  Attaching  creditors 
are  entitled  to  priority  In  the  order 
in  which  their  attachments  are  sued 
out.  Lutter  v.  Grosse,  82  SW  278, 
26  KyL  58S.  (2)  When  an  order  of 
attachment  is  sued  out  and  delivered 
to  the  sheriff  a  lien  is  thereby  cre- 
ated on  the  property  of  defendant, 
prior  and  superior  to  one  subse- 
quently Issued,  although  the  sheriff 
levies  the  last  one  first  Rexlnger 
v.  Loeb,  6  Ky.  Op.  SOI. 

[m]  Demand  not  la  oslataaoo 
whan  attaoluneat  flnt  sasontad. — 
Where  each  of  two  attaching  cred- 
itors Is  claiming  a  lien  upon  a  de- 
mand due  their  debtor  which  had  no 
existence  at  the  time  either  of  the 
attachments  was  executed,  it  matters 
not  which  waa  exeoutod  flrat  aa  they 
both  take  effect  as  a  ll«i  on  the  debt 
the  moment  It  becomes  dusL  Farm- 
ers' Nat  Bank  t.  Lancaster  Nat. 
Bank.  4  KyL  451. 

[nl  A  prior  attaohauat  of  prop- 
arty  of  tsnaats  in  ooaaoa,  at  the 
suit  of  a  creditor  of  one  of  them.  Is 
valid  as  against  a  subsequent  attach- 
ment by  a  Joint  creditor.  Thorndlke 
T.  De  Wolf,  6  Piac.  (Mass.)  120. 

[o]  Dellvariar  oopy  of  warvaat  to 
reoelTtr. — A  bankruptcy  petition  was 
filed  against  a  corporation  In  lilt- 
nolH,  and  an  ancillary  receiver  ap- 
pointed who  took  charge  of  the  prop- 
erty of  the  corporation  in  New  York. 
R,  a  New  York  creditor,  having  ad- 
vanced Information  of  the  approach- 
ing termination  of  the  bankruptcy 
proceedings,  because  the  corporation 
was  not  enraged  In  a  business  which 
subjected  It  to  the  Bnnkruptcy  Law, 
Inntltuted  a  suit  in  New  York,  aided 
by  an  attachment  served  by  deliver- 
ing a  copy  warrant  to  the  ancillary 
receiver,  after  which  other  attach- 
ments were  levied,  some  after  an 
order  had  been  passed  terminating 
the  bankruptcy  proceedings.  It  was 
held  that,  since  none  of  the  attach- 
ments which  were  served  while  the 
property  was  In  the  possession  of 
the  ancillary  receiver  were  effect  We 
except  as  a  notice  of  claim  addressed 
to  the  court  through  Its  receiver,  re- 
gardless of  whether  they  were  served 
before  or  after  the  dismissal  of  the 
bankruptcy  proceedings,  the  senior 
attachment  was  entitled  to  priority, 
there  being  no  Inflrmltv  therein  ex- 
cept the  date  of  its  Issue.  In  re 
John  L.  Nelson,  etc.,  Co.,  141  Fed. 
590. 

[p1  meUaqnlshnisnt  of  llsn  prior 
to  first  attaohmeat. — Where  an  agent 
having  a  lien  on  goods  was  sum- 
moned an  trustee,  and  afterward 
caused  the  chattels  to  be  speciflcatly 
attached  on  a  writ  In  favor  of  his 


principal,  It  was  held  that  his  lien 
was  thereby  rellaqulshed,  and  tb&t 
the  attachment  by  the  trustee  proc- 
ess would  take  precedence  of  sucb 
subsequent  attachment.  Swett  t. 
Brown.  5  Pick.  (Masa.)  178.  Seealw 
Allen  v.  Hall,  6  Mete.  (Mass.)  261. 

[q]  Waiver  of  easavtioa.~Wbere 
an  attachment  defendant  had  a  rltbl 
to  claim  exemption  against  a  first 
attachment,  but  not  against  one  BUb- 
aequently  levied,  and  he  waived  bia 
right  of  exemption  as  to  the  first  u- 
tachment  It  waa  held  that  the  hen 
of  the  Orst  was  superior  to  that  of 
the  second.  Wallace  v.  Swan,  C  Dik. 
220,  50  NW  624. 

[r]  Omfeaaloa  of  JadffaMat  fon> 
eloalar  ilea  of  prior  attaohment— A 
subsequent  attaching  creditor,  malt- 
ing his  levy  subject  to  the  prevlooa 
levy  of  other  creditors,  cannot  com- 
plain that  the  Hen  created  by  ibe 
prior  levy  was  foreclosed  before  th* 
return  day  when  done  by  the  consent 
of  the  debtor,  If  such  act  does  eot 
give  the  prior  lienor  an  unconscion- 
able advantage,  or  does  not  connect 
the  Judgment  with  some  act  of  fraud. 
Meter  v.  Waco  SUte  Bank.  (Tex.  Cir. 
A.),  27  SW  881. 

[s]  bevy  of  snooeaslvs  wilts  ra 
diffemt  pi'opemss. — When  the  sher- 
Iff  levies  attachments  first  coming  to 
his  hands  on  a  reasonable  amount  of 
property,  the  levy  of  subsequent  a[- 
tachments  on  other  property  will 
give  those  a  prior  lien  over  the  first 
attachments.  Rutherford  v.  Rlchart. 
2  Ky.  Oil.  161. 

[t]    Batovpai  to  olaim  priority^ 
Where  land  Is  sold  under   two  at- 
tachments,  the  fact  that   the  prior 
attaching  creditor  obtains  an  order 
for  the  application  of   the  surptna 
arising  from  the  sale  under  the  Jan- 
lor  attachment  to  the  satisfaction  of 
his  debt  does  not  estop  him  from 
claiming  to  be  the  prior  attaching 
creditor  aa  against   the  bolder  of 
a  fraudulent  deed  of  trust  sriven  be- 
fore any  of  tke  attaetamenta.  Stan- 
ton V.  Boschert,   104   Ma    S98,  492. 
1<  SW  893   (Where  It  Is  said:  "If, 
as  we  have  held,  Stanton    was  the 
prior   attaching    creditor,    then  the 
surplus  proceeds   arising   from  tbe 
sale   under   the  Junior  attachments 
would  not  go  to  bim,  but  would  so 
to  subsequent  attaching  creditors,  if 
any  there  had  been,   but    as  there 
were  none,  the  surplus  belonged  to 
Boschert.    Now  we  do  not  see  how 
the  receipt  of  this  money  by  Stan- 
ton can  operate  as  an  estoppel  in 
favor  of  Henseler.   for   his  rlghta 
whatever  they  were,  were  fixed  lonf 
before  the  order  was  made.     He  hxd 
nothing  to  do  with  the  surplus,  sod 
was  In  no  manner  misled  by  the  p»r- 
ment  of  it  to  Stanton.    Again,  there 
is  nothing  In   this  record    to  show 
that,  Stanton  applied  for  or  procured 
the  order  on  the  ground  that  he  was 
a  subsequent  attaching  creditor,  "nte 
sheriff  had  In  his  hands  an  unsat- 
isfied execution  tn  favor  of  Stanton 
against  Boschert  and   he   had  the 
9mall  amount  of  money  in  his  hands 
belonging    to    Bosehert:    and  this 
money  the  court  ordered  talm  to  ap- 
ply on  the  execution.    This  order  la 
no  way  affected  Henseler,  and  he  Is 
the  only  party  who  contend  for  sa 
estoppel"). 

8.  IT.  S. — Naumburg  v.  Hvatt.  24 
Fed.  898  (construing  North  CaroHna 
statute). 

Ala. — Alexander  v.   Kiiuf.    8T  *ls- 

642.  6  S  382. 

Ark. — Hanauer  v.  Casey,    2S  Ark. 

352. 

I.,B. — Rawlins  v.  Sheriff.  4&  tA-Ano. 
58.  12  S  197. 

Me.— Cole  v.  Butler,  4S  Me.  401. 

N.  Y. — Van  Camp  v.  Searle,  147  K 
Y.  ISO.  41  NB  437,  S  NTAn^:^  )^ 

Pa. — ^Harrison  v.  Hubert,  is  miu 
87. 


For  later  eaaea,  davelepawato  and  changaa  in  the  law  see  cumulative  Annotationa.  same  titlerpage  andnitte  number. 
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property  set  aside,*  or  in  defeating  a  previoiis 
ftandaleat  attachment  that  one  of  the  attaching 
eieditors  is  &  nonresident,^  or  bad  notice  of  a  prior 
unrecorded  attachment;'  that  one  of  the  attaoh- 
mcats  is  under  a  statute  specially  giving  a  right 
to  attach  goods  sold  for  unpaid  purchase  money;" 
that  tlu  earlier  attachment  was  issued  out  of  a 
court  of  limited  joruwlictian  ;^  that  the  property 
attached  is  a  fund  in  the  huids  of  the  attaching 
erector  irtiich  belongs  to  the  attachment  debtor."* 
That  the  interest  of  ^e  debtor  was  contiugent  at  the 
tinw  of  the  prior  levy  ;^^  that  the  affidavit  on  whieh 
tlie  first  attcMtfameut  vas  based  was  amended  after 
the  second  attachment  was  -levied;"  or  tiiat  tiie 
priur  attaching  creditor  obtained  his  priority  by 
the  use  of  devices  to  delay  or  hinder  the  othor 
creditor.*'  But  it  has  been  held  that  a  oraditcff  vhp 
bas  wmsented  to  a  levy  by  another  on  a  part  of 
the  lands  he  has  attached  may  not  afterward  take 


the  lands  avay^  and,  if  he  does,  it  is  a  fraud  for 
whieh  relief  wiU.  be  granted,^*  and  in  a  ease  where 
several  attachments  issued  on  a  ground  not  con- 
troverted, but  the  record  showed  no  right  to  an 
attachment  in  any  of  the  attaching  creditors,  a 
pro  rata  distribution  waa  held  proper.^^ 

BatMcatiow  of  prior  unauthorized  attachment 
If  the  commencement  of  an  action  in  whieh  an 
attachment  is  issued  was  unantboriEed,  but  is  after- 
ward ratified,  the  ratification  cannot  cut  out  or 
pr^udice  the  rights  of  intervening  attachments.^* 

NecoBBi^  tm  AiMpmfM  and  compliance  with  stat- 
ute. In  order  to  preserve  bis  priority,  the  first  at- 
taching creditor  is  held  to  strict  compliance  with 
the  law,  uid  must  take  all  the  steps  necessary  to 
subject  the  attached  property  to  sale  under  exe- 
cution in  satisfaction  of  his  claim."  Accordingly, 
if  the  action  in  which  the  senior  attaehment  was 
issued  is  not  prosecuted  to  judgment,  but  is  set- 


Va.— Uoore  Holt,  10  Gratt.  (61 
Ta.)  284. 

[a}  Th»  flrsi  rttaoliwnt  omdltor 
m»r  •nJoln  a  creditor  under  a  sub- 
sequent attachment  but  prior  Judg- 
ment. Moore  v.  Holt,  10  Gratt.  (51 
Va.)  28*. 

^  Patrick  V.  Montader.  13  Cal. 
434:  Levy  v.  Uarx,  (Mlsa.)  18  8  67&: 
State  T.  Htckman,  160  Mo.  62$.  51 
SW  680. 

[a]  Tlie  ral*  that  aavltr  wUl  ra- 
vard  tlia  dUUraat  doas  not  mvolr  to 

attat^menta  of  unequal  priority. 
Stale  V.  Hickman,  160  Mo.  626,  51 
SW  680. 

S.  LilUenthal  v.  A.  P.  Hotaling 
Co.,  16  Or.  871.  15  P  630. 

la]  PooUBff  of  olalna  br  nbsa- 
tuuiat  orMUtora. — Where  an  attach- 
ment ta  held  Told  aa  to  subsequent 
attacblne  creditors  who  bave  pooled 
their  olalms  and  joined  In  a  common 
suit  for  their  mutual  benefit,  the 
cottrt  m&x  distribute  the  fund  amons 
them  pro  rata,  instead  of  In  the  or- 
der of  the  lien  of  their  respective 
attaclimants.  Craig  t.  California 
Viaeyard  Co.,  SO  Or.  4S,  46  P  421. 

ft.  Bates  V.  Days,  IT  Fed.  167.  5 
HcCrarr  S42;  Barnctt  T.  Kinney,  2 
Ida.  (HaBb.)  740,  it  P  922.  24  P 
6Z4. 

[al    Sntt  Is  fedena  eowt.-^on- 

residence  of  one  attat^lnc  oraditor 
does  not  affect  priority,  althouBh  the 
nonresident  begins  his  suit  in  a  fed- 
eral court.  Bates  v.  Days.  17  Fed. 
167.  S  McCrary  342. 

7.  Kent  v.  Roberts.  14  F.  Gas. 
No.  7,716.  2  Story  591. 

a.  Arkadolphla  Lumber  Co.  v.  Mc- 
Nutt.  68  Ark.  417.  59  SW  761,  82 
AmSR  299;  Fox  v.  Arkansas  Indus- 
Irtal  Co.,  62  Ark.  450.  12  SW  875; 
Straus  V.  Rothan,  102  Mo.  261,  14  SW 
S40  faff  41  Mo.  A.  602,  and  overt 
Boyd  V.  J.  M.  Ward  Furntlure,  etc.. 
Co.,  38  Mo.  A.  210:  Bolckow  Mllltng 
Co.  V.  Turner,  23  Mo.  A.  103]. 

9.  Woodward  v.  Lishnmn.  80  N.  J. 
L.  586,  78  A  701  (holding  that  writs 
of  attachment  Issued  out  of  the  small 
eaune  court  under  P.  L.  [1901]  p  173 
I  37.  beins  first  executed  according 
to  law,  are  liens  on  the  attached 
property  prior  to  the  lien  of  an  at- 
tachment subsequently  issued  out  of 
the  circuit  court). 

iOl  Arledgo  v.  White,  1  Head 
(Tenn.)  241. 

11.  Mechanlo^  Kat  Bank  t. 
Buekman.  S6  Pa.  Super.  286. 

IM.  Cleckley  v.  Rftneom,  8  Oa.  A. 
121,  «8  HE  840;  Coyle  Meroantlle  Co. 
V.  Nix.  7  Ofcl.  267,  64  P  469.  But 
compare  Kendriek  v.r  Mason,  (T»iin> 
Ch.  A.>  «2  SW  Seft  (holding  that 
irbere  an  attachment  was  granted. 
Issued,  and  levied  under  a  bill  which 
was  InaufDclent  because  failing  to 
state  the  nature  or  amount  of  the 
Mt,  or  Cliat  it  was  a  Just  claim,  as 
rutuired   by  Shannon .  Code  I  6229, 


and  was  amended  while  a  motion  to 
diai^arge  the  attachment  was  pend- 
ing, en  attachment  issued  on  a  regu- 
lar bill  after  the  date  of  the  former 
attachment,  but  before  amendment 
of  the  defective  bill,  was  entitled  to 
priority  over  the  attachment  first 
Issaed). 

"If  she  had  the  right  to  make  the 
amendment.  It  would  be  Illogical  to 
hold  that  by  the  exerdse  of  this 
right  she  lost  her  existing  .right  of 
priority  of  lien,  arising  from  the 
priority  of  the  levy  of  her  attach- 
ment We  think  that  she  did  not 
lose  priority  of  lien  as  to  the  origi- 
nal amount  of  her  suit,  which  amount 
Is  Included  In  the  judgment  rendered 
In  her  behalf."  Clectuey  v.  Raneom, 
8  Ga.  A.  U6.  128,  68  SB  840. 

(a]  a*M»^«MM^  adding  to  aiaount 
tiMm»A.f—lt,  by  amendment,  an  ad- 
ditional sum  Is  added  to  the  original 
claim,  the  lien  as  to  Its  additional 
amount  will  not  take  precedence  of 
an  Intervening  attachment.  Cleck- 
ley V.  Ransom,  8  Oa.  A.  186,  68  8S 
840. 

13.  See  Dooley  t.  Hadden.  179 
U.  S.  646,  81  set  869.  46  L,  ed.  867 
[rev  92  Fed.  274,. S4  CCA.  888,  98  Fed. 
728,  35  CCA  664]. 

[a]  This  xule  baa  basB  apidlad 

where  (1>  the  earlier  attaching  credi- 
tor secured  bis  priority  by  falsely 
telling  his  competitor  that  the  earlier 
attachment  had  already  been  levied 
(Bardwell  v.  Perry,  19  Vt.  292,  47 
AmD  687),  (2)  by  falsely  telling  his 
competitor  that  the  debtor  is  sol- 
venC  and  that  he  does  not  Intend  to 
press  his  claim  against  him  (Glaser 
v.  Ft.  Smith  First  Nat,  Bank,  62  Ark. 
171,  S4  SW  1061,  36  LRA  765).  (3) 
or  by  oonceaUng  the  debtor's  prop- 
erty until  he  could  perfect  his  proc- 
ess and  levy  under  it  (Dooley  v.  Had- 
den. 179  U.  S.  646.  21  SCt  269.  45  L. 
ed.  857  [rev  92  Fed.  274,  84  CCA 
338.  98  Fed.  728,  35  CCA  554]), 

[b]  On  the  other  hand  It  has  been 
held  that  after  a  creditor  has  agreed 
to  place  his  demand  In  the  hands  of 
an  assignee  he  must  notify  other 
creditors  of  his  intention  to  attach 
before  he  can  secure  priority  by  levy- 
ing sn  attachment.  Bull  v.  IiDve- 
land.  10  Pick.  (Masa)  9. 

14.  Hills  v.  Hubbard,  2  Root 
(Conn.)  897. 

IB.  Bilsht  T.  Blakemore,  9  KyL 
68. 

10.  Caruth-Byrnes  Hardware  Co. 
T.  Deere.  68  Ark.  140,  13. 8W  617.  7 
URA  406  (holding  that  where  the 
attorneys  acting  for  the  surety  of 
the  payees  JDf  a  note  commenced  suit 
therecm  by  attachment  :  without  the 
knowledgO't'Of  the  payees  who.  how- 
ever, sabsequently  ratifled  it,  but  be- 
fore ratifloatlon  a  aecond  attachment 
was  levied  by  other  creditors,  the 
second  att&ehment  was  entlUed  to 
priority  over  the  first). 


17.  Conn. — Cola-  v,  Wooster,  2 
Conn.  203. 

Kan. — Tootle  v.  C^hn,  52  Kan.  73, 
34  P  401. 

Mass. — Peirce  v.  Partridge,  3  Mete. 
44. 

Mol — Barton  v.  Hunter,  59  Mo.  A. 
610:  Burnham  v.  Blank.  49  Mo.  A.  56. 

Tenn. — King  v.  Patterson,  129 
Tenn.  1.  164  SW  1191. 

Vt. — Brandon  Iron  Co.  V.  Gleason, 
24  Vt.  228;  Murray  v.  Eldrldge,  2  Vt. 
388. 

N.  S.— Gormley  v.  DeBlois,  46  N. 

S.  280. 

Pr.  Edw.  I.Hl.— Black  V.  Shaw,  1  Pr. 
Edw.  Isl.  194. 

[al    Abandonment  of  attaohuent. 

— (1)  A  prior  attachment  was  post- 
poned when  the  first  creditor  aban- 
doned his  attachment  and  accepted  a 
deed  of  the  attached  property  from 
defendant  which  was  not  delivered 
until  after  Judgment  on  the  second 
attachment  suit  Cook  v.  Love,  33 
Tex.  487.  (2)  Where  attachments 
were  abandoned  and  all  creditors  ac- 
cepted a  trust  fund  arising  from  a 
sale  of  the  attached  property,  a  pro 
rata  dlstribtltion  was  held  jwoper. 
Claiborne  v.  Stewart,  4  Baxt.  (Tenn.) 
206. 

[hi  Vhare  Vim  first  attaohlv 
oiMllkor  walTM  Us  lien,  this  oper- 
ates as  a  dissolution  of  his  attach- 
ment, and  the  lien  of  the  first  junior 
creditor  will  take  effect  as  if  the 
attachment  had  not  been  made.  Gil- 
bert V.  Gilbert,  33  Mo.  A.  259. 

[c]  rallvre  to  record  an  otto«r*a 
deed  given  on  the  sale  under  a  prior 
attachment  Judgment  postponed  the 
first  attaching  creditor  to  a  subse- 
quent attachment.  Hayford  v.  Rust, 
81  Me.  97,  16  A  372. 

[dl  An  agreement  for  a  sale  of 
the  attached  property  and  payment 
of  the  proceeds  to  a  clerk  of  court 
to  hold  subject  to  the  rights  of  the 
parties  did  not  postpone  the  prior 
attachment.  Cressy  v.  Katz-Nevlns- 
Rees  Mfg.  Co.,  91  Iowa  444,  59  NW 
68. 

[e]  A   fraudolent  agreement  by 

the  prior  attaching  creditor  not  to 
bid  at  a  sale  of  the  attached  real 
estate  did  not  postpone  his  attach- 
ment where  real  estate  was  not  sold 
at  auction  by  the  sheriff,  but  a  por- 
tion waa  set  off  to  the  creditor. 
Spencer  v.  Champion,  13  Conn.  11. 

[f]  Oaaoellatmi  of  oheok  glvan 
for  amount  of  senior  attachment.^ — 
Where  deferdant's  creditor  who  had 
a  mortgage  on  the  attached  property 
gave  his  check  for  the  amount  of  an 
attachment,  not  knowing  that  a  sub- 
sequent attachment  had  been  levied 
upon  the  same  property,  and  the 
check  T#a8,  at  his  request,  returned 
to  him  before  payment,  upon  hla  dis- 
covering the  existence  of  the  Junior 
attachment,  and  the  transaction 
dropped,  it  waa  held  that  the  attaeh- 
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tied  oat  of  court,  and  the  suit  is  oontmued,  it  will 
have  the  effect  of  postponing  the  lien  of  such  at- 
tachment to  the  junior  attaoliment  lien.'^ 

Diuolntion  of  senior  attachment.  In  the  ease 
of  several  successive  attachments  of  the  same  prop- 
erty, if  the  first  attachment  is  set  aside  or  dissolved, 
the  second  attachment  will  then  be  the  fiist  in  tiie 
order  of  priority.*" 

An  attachment  of  firm  proper^  for  a  firm  debt, 
although  subsequent  in  point  of  time,  takes  pri- 
ority of  an  attachment  of  firm  property  for  a  per- 
sonal debt  of  one  of  the  flrm.^ 

[f  661]  b.  Whether  Levy  or  IMlTery  of  Writ 
Oomning  Onudderation.  As  an  attachment  usually 


ment  was  not  paid  and  dlscharsed 
80  as  to  rive  priority  to  the  Junior 
attacbment.  Barton  v.  Hunter.  59 
Ho.  A.  «ie. 

[s]  A  zalMM*  of  a  portion  of  tt* 
atteOlMd  iwoporto  dtd  not  cause  a 
postponement  of  the  prior  attach- 
ment. Doffgett  Wlmer,  64  Ho.  A. 
125. 

la   Taylor         MIxter,    11  Pick. 

iUasB.)  341:  Bnmham  v.  Blank,  49 
lo.  A.  56;  Adler  v.  Anderson.  42  Ho. 
A.  189;  Brandon  Iron  Co.  v.  Gleason. 
24   Vt.  228. 

IB.  Flanagan  v.  Newman.  6  Colo. 
A.  246.  38  P  431;  Rawlins  v.  Sheriff, 
45  La.  Ann.  58.  12  S  197;  Bachelder 
V.  Perley,  53  Me.  414;  Haebler  v. 
Myers,  11  NY8  7,  24  AbbNCas  236 
[aff  58  Hun  179.  11  NYS  S12  (rev 
on  other  grounds  132  N.  Y.  S63,  30 
NB  963.  28  AmSR  689,  15  LRA  588. 
28  AbbNCas  175)]. 

[a]  Tito  erMUtor  who  proourod  ttie 
dlMOlntloB  does  not  thereby  become 
entitled  to  priority  over  other  at- 
tachments earlier  than  his  own.  LIl- 
lienthal  v.  A.  P.  Hotaling  Co..  16 
Or.  371,  15  P  630. 

30.  Putnam  v.  Loeb,  2  Oh.  Clr.  Ct. 
110.  1  Oh.  Cir.  Dec.  381. 

31.  See  supra  (  621. 

32.  U.  S.— Alder  v.  Roth.  6  Fed. 
895.  2  McCrarv  445  (construing  Ar- 
kansas statute):  Crlgsby  t.  Love.  11 
P.  Caa  No.  B,827,  2  Cranch  C.  C 
413  (construing  Virginia  statute); 
Johnson  v.  Qrlmth,  13  F.  Cas.  No. 
7,386.  2  Cranch  C.  C.  199. 

Ala. — Bamberger  v.  Voorhees,  99 
Ala.  S».  13  S  SOS. 

Ark. — Arkadelphia  Lumber  Co.  v. 
HcNutt.  88  Ark.  417,  69  8W  761.  82 
AmSB  219:  Derrick  T.  Cole,  60  Ark. 
394,  SO  8W  760. 

Conn.— Chttes  v.  Bushnell.  9  Conn. 

SSO-  _ 

Oa. — ^Atlantte,  etc..  R.  Co.  y.  Flor- 
ida Constr.  Co.,  61  Oa.  241;  Willis  t. 
Parsons.  13  Oa.  335;  UcDougald  V. 

Barnard,  S  Oa.  169. 

111.— MacVeagh  v.  Royston,  71  HI. 
A.  617  [aff  172  111.  515.  50  NE  IBS]. 

Ky. — Lutter  v.  Orosse.  82  SW  278, 
26  KyL  586;  Kennon  v.  Flcklln.  6  B. 
Mon.  414,  44  AmD  778;  Nutter  v. 
Connet,  S  B.  Hon.  199;  Sewell  v.  Sav- 
age, 1  B.  Mon.  280. 

La. — Edson  v.  Freret.  11  La.  Ann. 
710;  Harmon  v.  Juge  Fils.  6  La. 
Ann.  768;  Tufts  v,  (Jarradlne.  3  La, 
Ann.  480:  Orant  T.  Flol.  17  La.  158; 
Emerson  v.  Fox,  8  La.  178;  Schole- 
fleld  V.  Bradlee.  8  Mart.  495. 

Md. — Western  Nat.  Bank  v.  Na- 
tional Union  Bank.  91  Md.  618.  4<  A 
980;  Ohio  Brass  Co.  v.  Clark.  88  Md. 
344,  37  A  899;  May  v.  Buckhannon 
River  Lumber  Co..  70  Ud.  448,  17  A 
274:  Wallace  v.  Forrest,  2  Harr.  A 
H.  2«1. 

Hasfl. — Atlas  Bank  T.  Nahant 
Bank,  23  Pick.  480. 

Mo.— Stanton  v.  Boachert,  104  Mo. 
393.  16  SW  393:  Talbot  v.  Harding, 
10  Ho.  360;  Field  T.  Hllburn.  9  Ho. 
492;  State  v.  Harrington,  28  Ho.  A. 
287. 

Nebr. — Ifoore  Pedem,  It  Nebr. 
879.  14  NW  170. 

N.  J.— Woodward  T.  Llshman,  80 
N.  J.  L.  B88,  688,  78  A  701  [cit  cfyc]. 


N,  Y. — Oreenleaf  v.  Humford,  10 
AbbPr  469.  30  HowPr  SO  {aff  4 
AbbPrNS  130]. 

S.  C. — Crocker  t.  Radcllffe,  6  8.  C. 
L.  23:  Bethune  v.  Olbaon,  4  S.  C  L. 
601;  Robertson  v.  Forest,  4  8.  C  L. 
466;  Crownlnahleld  t.  Strobel,  4  8. 
C.  L.  80.  Contra  Callahan  t.  Hallo- 
well,  S  S.  C.  U  8. 

Tenn, — Ollllland  T.  Cullnm,  9  Lea 
621:  Stone  v.  Abbott.  •  Baxt.  310. 

Tex. — Sanger  v.  Tranunall,  6t  Tex. 
361,  t  SW  878. 

Va. — Farmers'  Bank  v.  I>ar,  9 
Qratt.  (47  Va.)  880. 

Wash.— R  Wallace,  etc.,  Mfg.  Oo. 
V.  Sharick,  16  Wash.  643;  47  P  20; 
E.  C.  Meacham  Arms  Co.  v.  Strong, 

3  Wash.  T.  61,  13  P  245. 

See  Payne  v.  Dlcua.  88  lova  423. 
56  NW  483. 

[a]  Tho  (unwl  praotleo  1b  ogaltr 
is  to  allow  attachment  claims  In  the 
order  In  which  they  are  levied.  Ohio 
Brass  Co.  v.  Clark,  88  Hd.  344,  37  A 
899 

[b]  Whm  the  flrrt  atlaehMvt 
has  hMM  set  asUle  the  priority  of 
Junior  attaching  creditors  la  not  gov- 
erned by  the  date  of  the  tiling  of 
their  bills,  but  by  the  time  when 
their  respective  attaohments  were 
levied.  Bamberger  v.  Towhaaa,  99 
Ala.  292,  IS  S  306. 

[c]  MMAtw  batWM*  iMlM  »r 
sheriff  and  hla  d«ptt*r^(i)  Where 
a  writ  of  attachment  was  placed  in 
the  hands  of  the  aherlff  by  one  credi- 
tor, and  another  writ  against  the 
same  defendant  was  •uoaequently 
placed  In  the  hands  of  his  deputy 
by  another  creditor,  and  that  writ 
which  was  placed  in  the  hands  of 
the  deputy  aheritt  was  firat  levied. 
It  was  held  that  the  levy  made  by 
the  deputy"  sheriff  was  entitled  to 
priority.  sS.  C.  Meacham  Arms  Co. 
V.  Strong,  3  Wash.  T.  61,  13  P  246. 
(2)  So  an  attachment  levied  by  a 
deputy  sheriff  upon  property  al- 
ready attached  by  and  in  the  hands 
of  the  sheriff  will  take  precedence 
of  a  third  attachment  subsequently 
levied  upon  the  same  property  by  the 
sheriff.    Heye  v.  Moody,  67  Tex.  616, 

4  SW  242. 

[d]  Kevlea  hy  different  deputies 
of  same  oflosr. — In  a  case  Involving 
the  question  of  priority  between  two 
attachments  the  material  facts  were 
as  follows:  The  sheriff  had  attached 
the  property  In  dispute,  through  a 
deputy,  under  a  writ  Issued  by  a 
Justice  of  the  peace,  before  either  A 
or  B  had  sued  out  their  orders  of 
attachments,  and  the  deputy  was  In 
the  actual  possession  by  virtue  of 
the  setture  for  the  first  creditor 
when  they  undertook  to  attach.  A 
sued  out  an  attachment  and  placed 
It  In  the  hands  of  a  second  deputy 
of  the  same  sheriff,  who  made  a  levy 
In  his  principal's  name  subject  to 
the  first  attachment,  and  left  the 
property  tn  the  hands  of  the  first 
deputy.  B  afterward  sued  out  an- 
other attaohment  and  lodged  it  in 
the  hands  of  the  deputy  who  was 
In  the  actoal  possession  of  the  prop- 
erty. The  oourt,  taking  the  view 
that  the  act  of  the  deputy,  whether 
in  making  tho  levy  or  holding  tho 


becomes  a  lien  only  from  the  time  when  a 
is  made  thereunder,'''  the  geiwral  rule  is  that  the 
priority  between  different  writs  of  attachment  ii 
fixed  according  to  the  relative  time  when  the  re- 
spective levies  are  made  th«reander,'='  and  in  this 
connection  it  is  proper  to  regard  fractions  ol  i 
day.'*  It  haa  been  held,  however,  that  as  it  is 
the  duty  of  an  officer  in  whose  hands  several  writi 
are  placed  to  levy  them  in  the  order  in  whieh  he 
received  them,"  his  disregard  of  his  dn^  in  thii 
respect  will  not  be  permitted  to  deprive  the  cred- 
itor whose  writ  was  first  delivered  of  the  priority 
whieh  a  pnqier  performance  of  the  officer's  doty 
would  have  given  bim.''   Where  the  statates  pn>- 

possession.  Is  the  act  of  the  prlnd* 
pal,  said  that  the  case  stood  u 
though  all  the  writs  had  gone  Inlo 
the  hands  of  the  sheriff  himself  aod 
been  sucoesalvely  levied  by  him,  sad 
held  that  A's  attachment  was  valid 
and  Its  Hen  took  precedence  of  that 
of  the  attachment  by  B.  Clallln  v. 
Fursunhelm,  49  Ark.  992.  S  SW  29 1. 

[e]  Where  the  tret  levy  was  art 
waiiely  unaiilslia  it  was  held  thit 
the  attaobinc  creditor  who  first  ob- 
tained a  valid  lien  was  entitled  to 
priority.  Sanger  v.  Trammell.  (( 
Tex.  391,  1  SW  378. 

[f]  AMVfnoMtt  betwe—  atlaaUsf 
leenM--Where  two  ofltcers  attached 


at  almost  the  same  time,  an  agree- 
ment to  settle  their  dispute  by  a  41- 
vision  of  the  property  .  precluded 
them  from  afterward  raising  the 
question  of  priority.  Lyman  v.  Dow. 
26  Vt.  406. 

[g]  Varol  evldeaoo  Is  admissible 
to  show  the  time  of  the  levy  when 
the  return  Is  allent  In  respect  there- 
to. Bralnard  t.  Bushnell,  11  Cona 
19. 

83.  Conn. — Bralnard  v.  Bushnell. 
11  Conn.  18. 

Ga. — Cleckley  v.  Ransom.  8  Oa.  A 
126.   (8  SB  840. 

Ky.— Sewell  v.  Savage,  1  Bl  Moa 
280. 

La.— Oomlla  v.   Hllliken.  41 
Ann.  118,  5  S  648;  Beck  v.  Brady,  7 
La.  Ann.  1;  Tttfts  v.  Carrmdiaek  3  La. 
Ann.  430. 

Me.— Psirfleld  v.  Paine,  28  Msl  493. 
41  AmD  367. 

Md.— Western  Nat.  Bank  T.  Nat. 
Union  Bank,  91  Ud.  913,  49  A  HO: 
Oinsberg  v.  Pohl,  36  Md.  606. 

Haaa— BImlow  v.  Wlllson.  1  Pick. 
485.    See  also  Oarlty  v.  Olsle.  139  , 
Hass.  184;  Golden  v.  Blaskopf.  121 
Hass.  623. 

See  Sanger  v.  Trammel!,  •<  Tex. 
361,  1  SW  378. 

[a]  Anty  9o  return  goodm^^A 
aherlff  must  return  goods  taken  on 
an  attachment  writ  to  a  constable 
who  had  levied  another  writ  on  the 
same  goods  earlier  In  the  day.  Davli 
V.  Chadwick,  3  Pa.  Co,  640. 

[b]  Oa  the  othw  hand  <i>  It  has 
been  held  that  there  Is  no  priority 
between  attachments  levied  on  the 
same  day  (Telverton  v.  Burton.  2* 
Pa.  351;  Long's  App.,  23  Pa.  297,  both 
of  which  related  to  foreign  attach- 
ments), (2)  either  by  reason  of 
express  provision  of  statute  <Bteffens 
V.  Wanboeker,  17  S.  C.  475),  <3)  or 
on  the  theory  that  the  law  dlsre- 
garded  fractions  of  a  day  <8tone  v. 
Abbott.  3  Baxt.  <Tenn.)  319). 

[c]  Vresumpttoa  aa  to  ttmo  of 
day,— A  levy  mads  at  12  o'clock  nooa 
will  ba  oonsldwed  prior  In  point  ot 
time  to  an  attachment  made  tho  saaM 
day  where  no  particular  tlm«  of  aarv- 
Ice  la  specified.  Fairfield  w.  Paisar 
23  He.  498.  41  AmD  367. 

M.   See  supra  |  413. 

flS.  Ark. — Simon  v,  Adler-Ooldman 
Commn.  Co.,  66  Ark.  292,  19  SW  921 

Kan. — Atohlaon.  etc.,  R.  Oo.  v 
Schwartschlld,  stc  Co.,  M  Kan.  99 
48  P  £91.  62  AmSR  904:  laSSSm%  v 
Parka,  48  Kan.  436.  23  P  598.^^ 

Ky.— Clay  v.  Scott.  T  &  SCon.  iSI 


For  la9ar  casea,  OavdopaMsAa  and  okaaswi  In  the  law  see  cumulative  Annotations,  aama  titles  pago  and  not*  — Timhar 
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ATTACBMSNT 


[6C.J.]  303 


vide  in  effect  that  the  lien  of  an  attachment  shall 
date  from  the  time  of  the  delivery  of  tlie  writ  to 
the  officer, the  lien  of  the  attachment  which  in 
fiist  placed  in  the  bands  of  the  officer  is  necessarily 
prior  to  that  of  one  subsequently  deliveied  to  him 
even  though  the  latter  is  first  served.^* 


5G2]  (X  Btatatory  Proviaioiui  for  Fro  Rata 
Shaiinc.  Provision  is  sometimes  made  by  statute 
for  a  pro  rata  distribution  of  the  proceeds  of  at* 
taehed  property  among  attaching  creditors  under 
certain  circumstances,^^  and  where  this  is  the  cast 
all  creditors  who  come  within  the  terms  of  the 


Kannon  v.  Fh^ln,  t  B.  Hon.  414.  44 

AmX)  776. 

Hd. — May  v.  Buchhannon  River 
Lumber  Co.,  70  Md.  448.  17  A  274. 

Ho.— State  v.  Harrington,  28  Mo. 
A.  387. 

N.  T. — Glllig  V.  Ooorgo  C.  Tread- 
well  Co.,  148  N.  Y.  177.  42  NB  590 
(rev  11  klBC.  2S7.  32  NTS  8741;  Van 
Ounp  T.  Searle,  147  N.  Y.  160,  41  NE 
417.  i  NYAnnCaa  351  Cmod  79  Hun 
m  t9  NYS  767,  24  NTClvProc  14 1; 
Tate  ▼.  Hatthewa,  12  AbbPr  879,  SO 
HovPr  430:  H«chaiilc8',  etc..  Bank  v. 
Dekln.  S3  HowPr  31S  [rev  on  other 
CToonds  61  N.  T.  6191;  Laamed  T. 
Vandenburgh,  7  Howlnr  S79  tKit  8 
HowPr  77]. 

Pa.~Underhfll  v.  McHaniM,  176 
Pa.  39.  S4  A  308;  Foarth  St.  Nat. 
Bank  v.  Hunter.  6  Pa.  Co.  357. 

[a]  It  will  be  Meramed  that  the 
•officer  flret  levied  the  writ  which 
ilFBt  came  to  his  hands.  Phelpe  v. 
Jtatclitte.  3  Bush  (Ky.)  334. 

[b]  BeUnry  of  a  oopy  of  a  writ 
■of  attachment  to  the  snerlff  In  not 
•equivalent  to  a  delivery  to  him  of 
the  writ  Itself  even  thougb  the  origi- 
nal was  retatned  by  the  Judge.  Ntag- 
^ara  Grape  Market  Co.  v.  Wygant,  1 
App.  Dlv.  688.  87  NYS  486. 

(el  neltverr  of  writ  to  deputy 
«b«rw.— It  haa  been  held  that  de- 
livery of  euccesslve  attachment  w-rtts 
to  deputy  aherlffe  la  the  name  as 
■delivering  them  to  the  sheriff  hlm- 
M\t.  State  v.  Harrington,  38  Ho.  A. 
287.  Compare  B.  C.  Heacham  Arms 
■Co.  V.  Strong.  S  Wash.  T.  61.  13  P 
446  anpra  note  23. 

[d]  Ibevies  tar  dUferent  depntiei 
of  tko  HUM  owwr  are  within  the 
role  stated  In  the  text.  Kennon  v. 
FIAltn,  «  R  Hon.  (Ky.)  414.  44  AmD 
^1$:  state  V.  Harrington,  28  Mo..  A. 

8««  also  ClnfUn  t.  Ftarstenhelm, 
4i  ATk.  Mt,  6  SW  t>l. 

t«]  ago— *■  ntOH  <1)  Is  evi- 
dence of  the  order  tn  which  he  re- 
cetaod  and  served  writs  <niuraton 
T.  Hantington,  17  N.  K.  4as>:  <3) 
snd  statetnents  In  the  return  are 
blndtec  upon  the  officer  and  his  priv 
les  (jAflrar's  App.,  101  Pa.  683). 
a$.  See  supra  |  621. 
S7.  Simon  v.  Adler^Ooldman 
Oommn.  Co..  66  Ark.  292,  19  SW  921; 
OUIHr  V.  George  C.  Treadwell  Co., 
148  N.  T.  177,  42  NE  696;  Van  Camp 
V.  Searle,  79  Hon  134,  29  NYS  757 
[mod  147  N.  Y.  160.  41  NE  427.  S 
NTAnnCas  161];  Underbill  V.  Mc- 
Uaans.  175  Pa.  39.  34  A  303  (oon- 
strulng  Act  March  17,  1869,  |  i 
[Purdon  Dig.  p  70]}. 

fal  -WvHa  la  haads  of  aiffoveat 
eao—a-  A  statute,  providing  In  ef- 
fect tbat  an  attachment  buids  de- 
fendant's property  from  the  time  of 
the  delivery  of  the  order  to  the  of- 
floer,  nneans  that  the  attachment  so 
hinds  defendant's  property  that  he 
cannot  sell,  transfer,  or  dispose  of 
It  after  the  writ  comes  to  the  hands 
of  th*  ofBcer,  so  as  to  defeat  the 
righta  of  plaintiff  under  his  attach- 
ment, and  under  such  statute,  where 
several  -writs  are  placed  In  the  hands 
of  different  offloers.  the  writ  first 
ISTtad  obtains  the  first  right  to  satls- 
fketton.  without  regard  to  the  teste 
or  receipt  of  the  writ  by  the  officer. 
Derrldc  T.  Cols,  <0  Ark.  394,  SO  8W 
7M. 

sa.  Daniels  v.  X<ew1s.  T  COlo.  430. 
4  P  ST;  Maloney  t.  Grimes,.  1  Oolo 
111:  FMtltser  v.  State  Nat.  Bank.  146 
TJL  177,  34  NB  34;  Pollack  v.  Stack. 
92  Til.  2 SI;  Mechanics'  Sav.  Tnnt.  v. 
Gtvena,  82  111.  167;  Kennedy  v.  Wl- 
IroCr,  ai  111.  a.  277:  smith  v.  Cllnton 
Brt<j«a  Co..  IS  IlL  A.  672;  Leklngton, 


etc.,  R  Co.  T.  Ford  Plate  Glass  Co., 
84  Ind.  616:  Hill  v.  Child.  14  N.  C. 
265;  Plschel  v.  Townsend.  1  Man.  99. 

fa]  Xa  CKdorftdo  (1)  pro  rata  dls- 
trloutlon  Is  made  among  creditors 
T7hose  attachments  are  returnable  to 
the  same  term  of  court  and  among 
creditors  who  obtained  Judgment  in 
civil  actions  In  the  same  term  to 
whl<^  writs  of  attachment  are  return- 
able. Brady  v.  Farwell,  8  Colo.  97,  6  P 
808.  But  compare  Baum  v.  Oosllne. 
16  Fed.  220.  4  McCrary  317  (holding 
that  the  Colorado  statute  regarding 
pro  rata  distribution  Is  inoperative 
beoaase  In  that  state  attaohments  are 
not  made  returnable  to  any  speclfled 
terms  of  court).  (2>  And  the  cir- 
cumstance that  the  attached  prop- 
erty Is  sold  under  execution  Issued 
In  one  suit  only  will  not  prevent 
pro  rata  distribution.  Clnflln  v.  Dog- 
gett,  3  Colo.  413.  (3)  But  a  creditor 
Is  preferred  who  obtains  judgment 
prior  to  the  issue  of  an  attachment 
writ,  although  at  the  same  term 
(Brady  v.  Parwell.  8  Colo.  97,  6  P 
808  >.  ( 4)  who  has  previously  re- 
deemed property  from  a  prior  at- 
tachment (Maloney  v.  Orlmes,  1  Colo. 
Ill),  (6)  or,  where  the  individual 
prop>erty  of  partners  is  attached,  who 
has  a  claim  good  against  Individual 
property,  while  his  competitor  has 
a  claim  which  Is  good  only  against 
the  partnership  (Rouse  v.  Wallace,  10 
Colo.  A.  98.  50  P  866). 

[b]  Xa  XMaware  (1)  property 
nelzed  by  attachment  becomes  liable 
for  the  claims  of  all  other  creditors 
of  defendant  who  come  in  and  make 
proof  of  their  debte  before  the  audi- 
tor (Plunkett  V.  Moore,  4  I>el.  370); 
(2)  Irut  the  attaching  creditor  Is  en- 
titled to  a  double  share  or  dividend 
if  such  shall  not  exceed  his  debt 
(Del.  Rev.  Code  [18931  P  104  1  11), 
and  therefore,  although,  after  the  at- 
taching creditor  has  been  paid  under 
an  arrangement  collateral  to  the  at- 
tachment proceedings,  the  proceed- 
ings win  not  be  arrested,  another 
creditor  will  not  be  substituted  In 
his  stead,  for  that  would  entitle  the 
substituted  creditor  to  a  double  share 
(Stone  V,  Jones,  4  Del.  25B). 

[c]  la  Florida  (1)  there  was 
formerly  no  priority  between  suc- 
cessive attachments.  If  judgments 
were  obtained  at  the  same  term  the 
attaching  creditors  shared  pro  rata 
In  the  proceeds  (Post  v.  Carpenter. 
3  Pla.  1),  (2)  and  judgments  entered 
on  the  same  rule  day  were  judgments 
obtained  at  the  same  term.  (Smith  v. 
Bowden.  28  Fla.  1B0,  1  S  814).  (3) 
A  later  statnte  regarding  attach- 
ment liens,  however,  provides  that 
"levies  upon  the  same  property  un- 
der successive  attachments  shall 
have  precedence  as  liens  In  the  order 
in  which  they  are  made."  Fla.  Rev. 
St.  (1892)  I  16S1. 

[dl  xa  IlUnols  (1)  two  or  more 
creditors  beginning  attachment  suits 
which  are  returnable  to  the  same 
term  of  court  share  pro  rata,  al- 
though judgments  are  obtained  nt 
different  terms  (Pollack  v.  Slack.  93 
HI.  221:  Jones  v.  Jones.  16  HI.  117: 
Warren  v.  Isearlan  Community.  16 
111.  114:  HeCov  v.  Sohnellbacker,  2 
III.  A.  S82).  (2)  even  where  the  ac- 
tion Is  oohimeneed  within  ten  days 
of  the  term  (Mechanics*  Sav.  Tnst.  v. 
Glvens,  82  111.  167);  (3)  and  all 
creditors  who  obtain  judgments  In 
any  sort  of  suit  at  the  term  when 
the  attachment  Is  returnable  or  at 
the  term  when  judgment  is  obtained 
In  the  attachment  suit  share  pro  rata 
(Pollack  V.  Slack,  92  III.  221;  McCoy 
v.  Sehnellbacker,  supra),  (4)  with- 


out regard  to  the  court  In  which  the 
proceeding  were  Instituted  (Mao- 
Veagh  vTRoysten,  172  111.  515.  50  NB 
163  laff  71  HI.  A.  617]).  (6)  The  right 
to  share  pro  rata  Is  not  lost  by  levy- 
ing an  attachment  on  real  estate  and 
then  suspending  the  levy,  but,  where 
two  judgments  are  recovered  for  the 
same  debt,  the  amount  of  one  only 
can  be  used  In  estimating  the  credi- 
tor's pro  rata  share  In  the  proceeds 
of  attached  property.  Everlngham  v. 
National  City  &nk.  124  111.  627.  17 
NE  26  [aft  Is  III.  A.  637].  (6>  No 
pro  rata  distribution  Is  made  where 
the  other  suits  are  continued,  al- 
though the  Btteehment  suit  Is  also 
continued  (Jones  v.  Jones,  16  111. 
117;  Rucker  v.  Fuller.  11  111.  228); 

(7)  where  superior  diligence  on  the 
part  of  one  creditor  secures  property 
of  thp  debtor  (HacTeagh  v.  Roysten, 
supra;  Pierson  v.  Robb.  4  111.  139); 

(8)  where  the  first  attachment  xult 
Is  not  prosecuted  to  judgment  (Palt- 
zer  v.  National  Banlc,  145  111.  177. 
84  NE  64  [&tt  41  HI.  A.  443]);  (9) 
where  a  judgment  by  confession  Is 
obtained,  for  that  Is  not  a  suit  com- 
menced by  summons,  capias,  or  at- 
tachment (Brewster  v.  Riley.  19  111. 
A  681);  (10)  where  a  third  person 
sues  the  first  attaching  creditor,  and 
makes  out  a  good  title  to  the  at- 
tached proi>erty  (Locke  v.  Duncan, 
63  III.  A.  373);  (11)  where  the  second 
attaching  creditor  acquires  the  debt- 
or's right  to  the  attached  property 
and  these  two  rights  merge  (Donfc 
V.  Alexander.  117  III.  330,  7  NE  672); 
(12)  or  where  a  mortgage  Intervenes 
between  the  two  attachments  (Jones 
v.  Jones,  16  111.  117). 

[e]  la  Xadlaaa  (1)  other  creditors 
may  file  their  claims  In  an  attach- 
ment suit  and  after  costs  have  been 
paid  all  the  creditors  are  entitled  to 
share  in  the  proceeds  In  proportion 
to  the  amount  of  their  several  claims. 
Gibson  V.  Stevens.  10  F.  Cas.  No.  6,- 
401,  S  McLean  561  [rev  on  another 
point] ;  Compton  v.  Crone,  68  Ind. 
196:  Shirk  T.  Wilson,  IS  Ind.  129; 
Henderson  T.  Bliss,  8  Ind.  100.  (» 
Claims  may  be  flied  under  the  origi- 
nal attachment  at  any^tlme  while 
the  same  la  pending  (Henderson  T. 
Bliss.  8  Ind.  100),  (8)  even  though 
the  claim  upon  which  the  attachment 
proceeding  was  commenced  has  been 
satisfied  (Zlegenhager  v.  Doe,  1  Ind. 
296),  (4)  or  is  based  upon  a  decree 
for  alimony  In  favor  of  the  wife  of 
attachment  defendant  (Parr  v.  Buck- 
ner,  32  Ind.  382);  (6)  and  there  Is 
no  final  adjustment  until  all  pending 
claims  have  been  settled  by  judgment 
and  a  sale  of  the  propertv  ordered 
(Lexington,  etc.,  R.  Co.  v.  Ford  Plate 
Glass  Co.,  84  Ind.  616  [dlst  Cooper 
V.  Metsger.  74  Tnd.  6441).  (6)  Where 
there  Is  anything  In  the  record  Indi- 
cating that  the  creditor  filing  a  com- 
plaint, affidavit,  and  undertaking  In- 
tends to  (lie  the  same  under  the  orig- 
inal proceedings,  he  will  be  held  to 
become  a  pnrtv  to  the  original  action 
(Rvan  V.  Burkam,  42  Tnd.  B07),  (7) 
and  no  new  summonR  need  be  issued 
against  defendant  (Schmidt  v.  Colley, 
29  Ind.  120),  (8)  for  the  original 
writ  Is  sufficient  (Taylor  v.  EHIIott. 
51  tnd.  STB).  (9)  Although  a  credi- 
tor omitting  to  file  his  claim  under 
the  original  proceedings  cannot  ac- 
quire a  prior  lien  against  the  prop- 
erty (Fee  V.  Moore.  74  Tnd.  319),  (10) 
the  execution  of  a  bond  by  the  at- 
tachment defendant  for  the  release 
of  the  attached  property  has  been 
held  not  to  preclude  subsequently 
applying  creditors  (Taylor  v.  Elliott, 
supra;  Bugg  v.  Johnson,  IS  Ind.  437. 
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statute  fare  equally,  r^ardless  of  the  order  in 
whieh  their  attachments  were  issued,  delivered  to 
the  officer,  or  levied." 

563]  d.  Postponement  of  Prior  Attachment — 
(1)  Power  of  Conrt.  Under  a  statute  allowing  the 
court  to  settle  questions  of  priority  and  good  faith 
of  attachments  sufficient  chancery  power  can  be 
exercised  to  postpone  one  for  another  for  any 
sound  equitable  reason.'" 

Contra  Scott  t.  HcDonald.  27  Ind. 
33,  where  the  attachment  or  a  steam- 
boat had  been  released  by  givins 
bond  under  S  661  of  the  code,  and 
It  was  held  that  other  creditors  could 
not  subsequently  file  their  claims  In 
the  suit). 

[f]  la  V«w  JwrsM  <1)  an  attach- 
ment operates  as  a  Hen  on  the  prop- 
erty of  defendant  within  the  county 
in  favor  of  all  attaching  creditors 
who  come  In  under  the  attachment 
proceedings  (Phoenix  Iron  Co.  v.  New 
York  Wrought  Iron  R.  Chair  Co..  27 
N.  J.  L.  484),  (2)  before  defendant 
has  entered  an  appearance  (Devlan 
V.  Wells.  65  N.  J.  L.  213.  17  A  467; 
Blatchford  v.  Conover,  40  N.  J.  Eq. 
205,  1  A  16.  7  A  354),  (3)  even  though 
defendant  dies  before  the  other  credit 
tors  enter  their  rule  to  be  admitted 
(Smith  V.  Warden.  35  N.  J.  L.  34G); 
(4)  but  before  other  creditors  apply 
the  original  attaching  creditor  may 
discontinue  the  suit  if  he.  acts  In 
good  faith  (Duffln  v.  Wolf,  21  N.  J. 
L,  475),  (5)  and  the  discontinuance 
is  effected  by  motion  In  open  court, 
and  not  by  a  secret  agreement  (Cum- 
mins v.  Blair,  18  N.  J.  L.  151).  (6) 
If  after  creditors  have  filed  their 
claims  in  an  attachment  defendant 
appears  and  gives  bond,  the  creditors 
must  file  declarations  and  their  claim 
will  be  contested;  but  If  the  trial 
results  in  the  favor  of  the  creditors 
they  may  recover  costs,  although 
their  judgment  is  for  less  than  fifty 
dollars.  Reed  v.  Chegaray.  20  N.  J. 
Jj.  616.  (7)  Although  misstatement 
of  the  amount  of  an  applying  credl< 
tor's  claim  does  not  prevent  him  from 
obtaining  judgment  for  a  larger 
amount,  because  there  la  no  require- 
ment that  such  creditor  should  state 
the  amount  of  his  claim  (Hanness 
V.  Smith.  21  N.  J.  L.  495).  (8)  the 
validity  of  the  claims  filed  may  he 
contested  by  other  creditors  (Stew- 
art V.  Walters,  38  N.  J.  L..  274);  (9) 
but  an  attaching  creditor  was  allowed 
to  share  pro  rata  with  the  other 
creditors  in  the  distribution  of  the 
proceeds  of  the  attached  property, 
although  he  had  collateral  security 
for  his  claim  (Benedict  v.  Benedict, 
15  N.  J..Eq.  150),  (10)  and  an  at- 
tachment by  one  creditor  does  not 
bar  a  subsequent  attachment  by  an- 
other creditor  against  the  same  de- 
fendant and  In  the  same  county 
(Duffln  v.  Wolf,  supra;  Brown  v.  Bls- 
sett.  21  N.  J.  L.  46  [overr  Cummins 
V.  Blair,  18  N.  J.  L.  1511.  Compare 
Del  Hoyo  v.  Brundred,  20  N.  J.  L. 
S28).  (11)  Where  after  an  attach- 
ment had  been  made  other  creditors 
came  In  by  filing  claims,  and  de- 
fendant BUbi^equently  opened  up  a  de- 
fault against  nimseif  and  had  judg- 
ment In  the  original  attachment  suit 
reversed,  it  was  held  that  a  grantee 
from  defendant  who  received  his  deed 
after  the  levy  of  the  original  attach- 
ment prevailed  over  the  rights  of  the 
applying  creditors  because  their  Hens 
only  dated  from  the  time  when  judg- 
ment was  entered  on  their  claims. 
Blatchford  v.  Conover,  40  N.  J.  Eq. 
205.  1  A  16,  7  A  354. 

as.  Colo. — Brady  v.  Farwell.  8 
Colo.  97.  5  P  808;  Claflln  v.  Doggett. 
8  Colo.  413;  Rouse  v.  Wallace,  10 
Colo.  A.  93,    50  P  366. 

Del. — Plunkett  v.  Moore.  4  Del.  379. 

Fla. — Smith  V.  Bowden,  2S  Fla. 
150,  1  8  314;  Post  V.  Carpenter,  3 
Fla.  1. 

111.— Donk  V.    Alexander.    117  Til. 


[i  664]    (2)  Eisfat  to  Atteck  Prior  Attachment 

A  junior  attaching  creditor  has  the  right  to  pre- 
sent objections  to  a  prior  attachment  for  the  pur- 
pose of  postponing  it  to  his  own;'^  but  in  order 
to  acquire  any  standing  in  conrt  for  this  purpose 
he  must  show  that  his  own  attachment  is  vaUd" 
and  that  a  binding  levy  was  made  thereunder  on 
the  same  property  that  was  seized  under  the  prior 
writ" 


330,  7  NBI  872;  Smith  t.  Clinton 
Bridge  Co.,  18  III.  A.  S72. 

Ind.— Shirk  v.  Wilson,  13  Ind.  129. 
N.  J.— Duffln  v.  Wolf,  £1  N.  J.  I^. 
475;  Chimmlns  v.  Blair,  18  N.  J.  L. 
151. 

B.  C— Ward  v.  Wilson,  IS  B.  C. 
273. 

Ont.— Darling  v.  Smith.  10  Ont  Pr. 
S«0. 

[a]  Prlorltr  of  levylajr  orMUtor 
as  to  ooats  of  ftttaoluiMBt. — The  cred- 
itor who  levied  the  attachment  was 
entitled  to  have  the  costs  of  issuing 
and  executing  the  attachment  paid 
to  him  before  the  prooeeds  were  dis- 
tributed among  the  other  creditors. 
Darling  v.  SmUh,  10  Ont.  Pr.  360. 

30.  Freedman  v.  Holberg,  69  Mo. 
A.  340. 

[a]  Bven  in  tlis  absenos  of  aay 

motlou  by  a  party  to  the  suit  a  court 
may  fix  the  priority  of  different  at- 
taching creditors  and  distribute  the 
funds  accordingly.  Clinton  Pirst 
Nat.  Bank  v.  Brennelsen,  97  Mo.  145, 
10  SW  884. 

[b]  Ooart  moat  dodds  anssUoa. 
—In  attachment  cases,  where  there 
Is  a  contest  of  priorities,  that  ques- 
tion must  be  settled  by  the  court 
and  not  by  the  sheriff,  who  is  a 
mere  ministerial  officer.  State  v. 
Hickman,  150  Ho.  62«,  51  SW  680. 
See  also  Howard  v.  Clark,  48  Mo. 
344;  Schneider  V.  Sears,  13  Or.  69, 
8  P  841. 

[c]  Ximlts  of  powsr  of  oonrb— 

Rev.  St.  (1899)  t  670,  contemplates 
only  that  the  court,  in  the  summary 
proceedings  therein  provided  for. 
shall  determine  such  controversies 
as  may  arise  between  the  different 
attachment  plaintiffs  In  relation  to 
the  property  attached  and  levied 
upon,  and  the  broad  language  of  the 
section,  empowering  the  court  to  dla- 
solve.  In  this  character  of  a  proceed- 
ing "any  attachment  partially  or 
wholly,  or  postpone  It  to  another,  or 
make  such  order  In  the  premises  as 
right  and  justice  may  requlrs."  must 
be  read  and  Interpreted  In  the  light 
of  the  preceding  part  of  the  sentence, 
which  clearly  qualifies  and  limits  that 
exercise  of  power  by  the  court  to 
the  determination  of  controversies 
touching  the  priority,  validity,  good 
faith,  and  effect  of  the  different  at- 
tachments as  they  relate  to  the  prop- 
erty attached,  and  does  not  permit 
It  to  determine  all  controversies  that 
may  arise  between  different  attaeh- 
ment  credltori^  growing  out  of  the 
manner  of  the  creation  of  the  debts 
or  olalms  on  wbtch  the  attachments 
are  based.  Stephenson  v.  Parfcer 
Stationery  Co..  142  Mo.  18.  43  SW 
380  (holding  that,  where  a  bank  ob- 
tained an  attachment  against  defend- 
ant corporation's  property,  second  to 
that  of  plaintiff,  and  its  president 
stated  that  it  had  renewed  notes 
against  ■  defendant  on  the  strength  of 
plaintiff's  representations  that  he  was 
going  to  enhance  defendant's  capital 
stock  by  paying  to  it  a  certain  sum 
of  money,  the  bank's  contention  that 
plaintiff's  lien  should  be  postponed 
to  the  extept  of  such  sum  could  not 
be  determined  under  Rev.  St.  tl8891 
S  570). 

31.  See  Fk'rker  v.  Perkins,  53  N. 
H.  607  (where  the  subsequently  at- 
taching creditor  was  let  In  to  de- 
fend the  prior  attaehment  suit  on 
giving  bond  according  to  the  state 
practice). 

[al    A  sttSolent  prima  fade  sbow- 


lar  of  Interest  Is  made  out  by  t, 
subsequently  attaching  creditor  If 
he  annexes  a  copy  of  the  warrant  of 
the  subsequent  attachment  to  the 
moving  affidavit,  although  the  com- 
plaint, aHtdavlta.  and  undertaking  od 
which  the  attachment  Is  alleged  to 
have  been  Issued  are  not  presented. 
Pitts  V.   Scrlbner,   19  NTS  519. 

[b]  Hot  an  absolnts  dghtv— A 
proceeding  to  determine  the  prlorltr 
of  successive  attachment  liens  can- 
not be  claimed  as  an  absolute  rlgbt, 
but  the  matter  Is  addressed  to  (be 
discretion  of  the  equity  aide  of  the 
court.  Etapenhaln  v.  Meyer,  74  Wla 
370.  43  NW  157. 

88.  Iowa. — Hamilton-Brown  8ho« 
Co.  V.  Mercer,  84  Iowa  587,  51  NE 
415,  35  AmSR  381. 

N.  H.— Parker  v.  Perkins.  63  N.  H. 
607. 

N.  Y.— Ladenburg  v.  Commercial 
Bank.  2  App.  Div.  477,  37  NTS 
Selser  Bros.  Co.  v.  Potter  Produce  Co, 
77  Hun  313,  28  XYS  428;  HodgnUQ 
V.  Barker,  17  NTS  911  faff  «0  Bun 
156,  14  NTS  S74.  20  NY<dvProc  1411: 
Williams  V.  Waddell.  S  NYCtvFroe 
191. 

S.  D. — ^Bradley  t.  Interstate  Land. 

etc.,  Co.,  12  S.  D.  28.  80  NW  141. 

W.  Va.— Union  Bank  v.  Loeb,  71 
W.  Va.  494.  603,  76  SB  883  [clt  Cyc]- 

[a]  Where  attachments  an 
eamsllr  defective  the  second  creditor 
has  no  standing  to  attack  a  prior 
attaehment.  Ladenburg  v.  Commer- 
cial Bank.  148  N.  Y.  202.  42  NG  687: 
Central  Nat.  Bank  v.  Ft.  Ann  Woolen 
Co.,  143  N.  T.  «24.  37  NK  827  [aff 
57  NYS  31«1:  Corn  ExtA.  Bank  v. 
Marckwald,  67  NYS  468,  28  NYCi» 
Proc  412;  Williams  v.  Knlla.  11  NTS 
283. 

[b]  The  position  of  a  snbseanenUy 
attaoUng  ovedltor  is  one  of  attsok 

and  not  of  defense,  and  he  must  set 
up  his  claim  in  some  affirmative 
shape  so  that  it  may  be  met  and 
controverted  before  he  can  ask  to 
have  brought  under  consideration  the 
claim  of  another  with  which  he  may 
have  no  concern.  Ward  v.  Howard, 
12  Oh.  St.  168, 

[c]  ObIs  vvima  fiMda  proof  of  the 
debt  of  the  Junior  attaching  creditor 
is  necessary  to  entitle  him  to  inter- 
vene in  the  prior  attachment  suit. 
H.  B.  Claflln  Co.  v.  Feibelman,  44 
Ann.  518.  10  S  862. 

(d1  SnttaUnor  of  i«oof.^(l)  The 
exlstenoe  of  a  valid  ^nior  attach- 
ment may  be  established  by  affidavit, 
but  an  affidavit  is  Insufficient  when 
It  Is  based  on  information  and  be- 
lief (Knudson  v.  Bfatuska,  etc..  Fur- 
niture Co.,  7  NYCivProc  88,  1  HowPr 
NS  152).  (2)  especially  when  no  ex- 
cuse Is  given  for  not  obtaining  affi- 
davits based  upon  personal  knowl- 
edge (National  Broadway  Bank  v. 
Barker.  1 28  N.  Y.  603  mem.  27 
VTB  1029  mem  [aff  14  NYS  829.  SO 
NYCivProc  838];  Hodgman  v.  Barker. 
128  N.  Y.  601  mem,  27  NB  1029  mem 
raff  60  Hun  156.  14  NTS  574.  30 
NYCivProc  3411).  (8)  or  where  the 
sources  of  his  Information  are  not 
alleged  by  affiant  (Everltt  v.  Ehraritt 
Mfg.  Co.,  II  NYS  608). 

38.  Sill  Stove  Works  v.  Scott.  «S 
App.  Dlv.  666,  71  NYS  181;  Lctden- 
burg  V.  Commercial  Bank.  2  App.  I>tv. 
477,  37  NYS  1086;  Dayton  v.  Mc- 
Blwee  Mfg.  Co.,  19  NY3  46,  82  NT 
ClvProc  227;  Tim  v.  Smith,  3  N^OiT 
Proc  347,  65  HowPr  199  [aff  93  T4.  T 
87]:  Knudson  v.  Matuska.  etc,  Fur- 
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565]  (3)  Oronnds  for  Poitponsnient— ^(a) 
Jnriadictioiial  Defects  Generally.  A  prior  attach- 
ment  creditor  may  be  poBtponed  where  his  pro- 
ceedings are  tainted  with  a  defect  whioii  takes 
iw&y  the  jurisdiction  of  the  oonrt  and  renders 
the  proceeding  void,'*  as  where  the  prior  attach- 
ment Tas  based  on  a  claim  for  which  the  remedy 
by  attachment  was  not  available,'"  where  tiie  writ 
was  issued  contrary  to  statutory  provisions,  be- 
fore the  main  aetion  was  commenced,'"  where  the 
affidavit  is  fatally  defective,'^  or  where  the  attach- 
ment suit  was  brought  without  plaintiff's  knowl- 
e^."  Omitting  the  name  of  defendant  whose 
property  is  atta^ed  from  an  attachment  bill  has 
been  held  to  be  a  defect  which  will  postpone  the 
hen  of  the  attachment  to  that  of  another  creditor 
whose  levy  was  subsequently  made^*"  and  evea  a 
slight  error  in  the  name  of  defendant  has  been 


held  sufficient  to  postpone  a  prior  to  a  subsequent 
attachmettt/** 

[$  566]  (b)  Nonexistence  of  aronnds  of  Attach- 
ment. Nonexistence  of  the  ground  of  attachment 
has  been  held  not  available  to  postpone  a  prior 
attachment,*^  although  it  has  been  held  otherwise 
when  such  attachment  was  based  on  grounds  known 
to  be  false/' 

[$  567]  (c)  Invalidi^  of  Claim.  A  snbsequent 
attachment  creditor  may  obtain  priority  over  an 
earlier  attachment  by  showing  that  the  claim  on 
which  it  was  based  is  invalid/'  even  though  the 
attachment  defendant  has  consented  to  jndgmrat 
thereon.** 

668]  (d)  Ifluiiatarity  of  Claim.  A  junior 
attaching  creditor  may  obtain  preference  by  show- 
ing that  the  prior  attadmwnt  was  based  on  an 

immature  claim.*" 


nttnre  Co„  7  NTCIvProc  86,  1  HowPr 
NS  152:  Bradley  v.  Interstate  Land, 
ftc.  Co.,  12  S.  D.  28,  80  NW  141. 

[a]  VallVM  of  r«o«d  to  Aow 
im, — Where  on  appeal  from  the  de- 
nial of  a  motion  by  a  Junior  attach- 
Ing  creditor  to  quash  a  prior  levy, 
ihf  record  did  not  show  how  or 
when  the  writ  of  the  second  attach- 
ing creditor  was  levied,  it  was  held 
that  Judgment  denylnff  th«  motion 
must  be  affirmed.  Scharff  v.  ChaSe, 
W  Hiss.  «41,  d  S  897. 

M.  Arlt. — Sannoner  v.  Jacobson, 
il  Ark.  31.  1*  SW  458. 

Cal. — McEldowney  v.  Madden,  124 
Cal.  108.  56  P  783. 

ICin. — Standard  Impl.  Co.  v.  Lan- 
sinp  Wftffon  Works,  58  Kan.  125,  48 
!■  «S8;  Wichita  Nat.  Bank  v.  Wichita 
Prodaee  Co.,  8  Kan.  A.  40,  54  P  11. 

N.  T. — Van  Camp  v.  Searle,  147  N. 
T  150,  41  NB  427;  Jacobs  V.  Hogan, 
S5  N.  T.  £43. 

S.  c. — Ferguson  v.  Ollbert,  17  8. 
C.  26. 

Pr.  Bdw.  Isl.— Black  T.  Shaw,  1 
Pr.  Edw.  Tsl.  194. 

[a]  Ssfmdant  la  •ttaolimsitt  oan- 

Mt  walT*  an  Illegal  and  void  service 
to  the  prejudice  of  subseciuent  at- 
taching creditors.  Gtardner  v.  Hust, 
31  S.  C.  L.  601. 

[b]  Juladlotlon  obtained  lir  oon- 
mt  of  p«rtl*s  doss  not  Mist*  hack 
and  a  second  attachment  levied  be- 
fore a  consent  which  gives  the  coart 
Jurisdiction  over  a  prior  attachment 
vlll  constitute  a  first  lien  on  the 
property.     Shaw  v.  Carrlck,  6  KyL 

35.  Rice  V.  Dorrlan,  57  Arlt.  541, 
1!  SW  218:  Ward  V.  Howard,  12  Oh. 
St  158. 

itaawtnxltr  of  elataa  see  infra  i 

Hi. 

Itannas  on  wUoh  nmsdy  hy  at- 
tirlwiiil  XlM  see  supra  gs  100-120. 
SS.   Sttlbert  V.  Swltisr,  85  Oh.  8t 

HI. 

37.   HadlsonTllle  Bank  t.  I<es,  1 

Tenn.  Ch.  A.  111. 
[al    AttMk  mat  oollatMali   On  the 

nme  day  on  which  a  justice's  attach- 
■tent  was  levied  an  orlcinal  attaeh- 
nent  bill  was  filed  in  the  chancery 
etnirt,  and  writ  Issued  thereon  levied 
n>  the  same  property  as  in  the  Jus- 
tice's court.  By  supplemental  oill 
lilalntltr  in  the  justice's  suit  was  made 
»  party  defendant  to  the  chancery 
proceemng-  before  the  Justice's  suit 
came  to  trial.  Said  bill  alleged  that 
the  aflldavit  in  the  Justice's  suit  was 
CataJly  defective  In  that  It  failed  to 
■tate  the  nature  of  the  debt,  whether 
[•r  note,  account.  Judgment,  etc.  De- 
Fendant  insisted  that  said  defect 
eonld  not  be  availed  of  by  collateral 
iltack  as  Herein  made.  It  was  held 
Ikat,  no  Judgment  having  been  talcen 
in  the  Justice's  suit,  the  present  con- 
test was  merely  between  conflicting 
titna,  and  not  a  collateral  attack  of 
liMMe  proceedings  in  the  sense  of  the 
rule  invoked,  and  therefore  the  da- 
te c.  J.-iei 


feet  In  the  affidavit  could  be  availed 
of,  although  not  available  on  col- 
lateral attack.  Madisonvllle  Bank 
V.  Lee,  1  Tenn.  Ch.  A.  111. 

38.  Caruth-Byrnea  Hardware  Co. 
V.  Deere.  6S  Ark.  140,  13  SW  617,  7 
LRA  405. 

89.  Ltllard  Porter,  8  Bead 
(Tenn.)  177, 

4M.  Lorie  v.  Abemathy.  88  Uo.  A. 
249.  Oonmare  Thompson  v.  Pad- 
dock. UBiiO.  A  145.  127  SW  620 
(holding  that  one  subsequently  bring- 
ing attachment  could  not  acquire 
priorltr  under  Her.  SL  [1899]  t  416, 
where  he  knew  when  he  levied  his 
writ  that  the  other  plalntlfr  had  sued 
and  levied  on  the  property,  and  knew 
the  amount  of  claim,  and  did  not 
think  of  opposing  the  attachment,  or 
that  he  could  do  so,  until  after  he 
had  ascertained  the  mistake  In  de- 
fondant's  name,  when  he  selted  on 
the  mistake  as  a  means  to  obtain  a 
lien  prior  to  the  other  plaintiffs, 
which  he  had  previously  endeavored 
to  get  ont  of  the  way  by  a  settle- 
ment). 

41.  Putney  v.  Wolberg,  127  Ala. 
124.  28  S  741  (holding  that  a  sub- 
sequently attaching  creditor  could 
not  enjoin  a  prior  attachment  because 
no  statutory  grounds  for  It  existed); 
Glaser  v.  FL  Smith  Ptrst  Nat.  Bank. 
62  Ark.  171,  34  SW  1061,  35  LRA  765; 
Rice  T.  Wolff,  65  Wis.  1.  26  NW  181 
(holding  that  a  subsequently  attach- 
ing creditor  could  not,  in  a  bill  In 
equity  filed  several  months  after  the 
seizure  of  the  property,  deny  the 
existence  of  grounds  for  a  prior  at- 
tachment). See  also  Orr,  etc..  Shoe 
Co.  V.  Harris,  82  Tex.  278,  18  SW 
308;  Mailette  v.  Ft.  Worth  Pharmaoy 
Co.,  21  Tex.  Civ.  A  267.  61  8W  869 
(both  set  out  Infra  |  569). 

[al  Payment  for  witkdxawal  of 
opposition. — It  is  not  ground  for 
po8ti>onement  that  plaintiff  In  the 
prior  attachment  paid  defendant  cash 
for  withdrawing  a  plea  in  abatement 
traversing  the  grounds  of  attaA- 
ment.  Meridian  First  Nat.  Bank  v. 
Cochran.  71  Miss.  176,  14  8  439. 

4ft.  Kollette  v.  Seibel,  7  Tex.  Civ. 
A.  260,  26  SW  868.  Contra  Olaser 
V.  Ft  Smith  First  Nat.  Bank,  62 
Ark.  171,  84  SW  1061  35  LRA  766. 

4a.  Ala. — ^Henderson  v.  J.  B. 
Brown  Co..  126  Ala.  666,  28  S  79. 

Cal. — Brlody  v.  Conro,  42  CaL  186; 
Speyer  v.  Xhmela^  21  Cal.  880,  81  AmD 
157. 

Conn. — Norton  v.  Hlckok,  25  Conn. 
356. 

Mass.— Baird  v.  Williams,  19  Pick. 
381:  Pierce  v.  Jackson,  6  Mass:  242. 

N.  T.— Smith  V.  Union  MUk  Co.. 
70  Hun  348,  24  NTS  79  [afC  148  N;  T. 
622  mem,  37  NE  827  mem].  But  see 
Johnson  v.  Hardwood  Door,  etc,  Co., 
79  Hun  407,  29  NTS  797  (where  it 
was  held  that  a  second  attaching 
creditor  could  not  move  to  vacate 
a  prior  attachment  on  the  ground 
that  it  was  based  on  a  claim  void  by 


the  laws  of  defendants'  domicile,  be- 
cau^^e  such  grounds  Involve  the  mw 
its  of  the  action).         '  '• 

S.  c— Walker  V.  ROberisk  «  « 
C.  L.  561.  '  '  'i^-i 

Tex.—Bateman  t:  SattiMy,  74  TexJ 
689.  12  SW  «R     ■  ■    ■  ■  ~ 

[a]  nuHftreMor  of  tka  AeMoir  Met 
not  bs  allsgsd  by  a  BUbeequMtir  atj 
tachlng  creditor  who  se«ka  vi  mbm* 
vene  In  a  prior  'atteChment  on  the 
ground  that  plaftittira  demand  is  flc^ 
tltious.  Johnson  v.  HiEildenhelmer.  65 
Tex.  263,  Contra  Grabenhelmer  V. 
RlndskofT,  64  Tex.  49  (which  la  diS^ 
tlnguiahed  on  the  ground  that  the 
ContcKt  for  priority  was  between 
partnership  and  individual  creditors). 

[b]  A  snbseqaent  payment  of  the 
senior  creditor's  claim  does  not  au- 
thorise Intervention  on  the  ground 
that  his  claim  was  not  Justly  due. 
Moors  V.  Ladenburg,  178  Mass,  272, 
59  NB  676. 

[c]  Bvldenoe  of  validity  of  olaim. 
— (1)  A  prior  attaching  creditor  may 
prove  the  validity  of  his  claim 
against  a  subsequent  creditor  who 
has  been  let  in  to  defend  the  suit 
by  a  confession  of  defendant  (Strong 
v.  Wheeler.  5  Pick.  (Mass.)  410),  (2) 
even  though  such  confession  is  made 
after  the  defense  has  been  under- 
taken by  the  subsequently  attaching 
creditor  (Lambert  v.  Craig,  12  Pick. 
(Mass.)  199). 

[dl  jolnliig  fnndnlent  and  konest 
ol^anStf— The  entire  claim  has  been 
postponed  to  a  second  attaching  cred- 
itor when  the  first  creditor  Joined 
a  fraudulent  with  an  honest  claim. 
Fairfield  v.  Baldwin.  12  Pick.  (Mass.) 
388:  Craig  v.  California  "Vineyard  Co., 
30  Or.  43,  48  P  421;  Freiberg  v.  Frei- 
berg, 74  Tex.  122,  11  SW  1122;  Hard- 
ing V.  Harding,  25  Vt.  487. 

[e]  Xauik.  of  consideratioa  for  part 
of  the  claim  sued  for  will  postpone 
that  part  only  to  a  subsequent  at- 
tachment. Ayres  v.  Huated.  16  Conn. 
504. 

If]    laaaadlMft'  poatoOKod  e1a1m«<— 

The  entire  attachment  will  not  fail 
because  postponed  claims  were  In- 
cluded in  the  attachment  suit. 
Schneider  v.  Roe,  (Tex.  Civ.  A)  26 
SW  68. 

[g]    8«lt  for  exoesslve  amoMt.— 

The  entire  attachment  will  not  be 
postponed  because  the  suit  was 
brought  for  a  greater  amount  than 
the  sum  actually  due,  where  the  mis- 
take was  an  honest  one.  Coghill  v, 
Marks,  29  C^l.  673;  Mendes  v.  Frelt- 
ere.  16  Nev.  388. 

44.    Pierce  v.  Jackson.  6  Masn.  243. 

4B.  111.— Schilling  V.  Deane.  36  111. 
A.  513. 

Mass.— Baird  v.  Williams,  19  Pick. 
381 

Mich. — Hinchman  v.  Town,  10 
Mich.  508. 

Nebr. — Deere  v.  Eagle  Mfg.  Co.,  49 
Nebr.  385,  68  NW  504. 

a  a — Walker  v.  Roberts,  38  S.  C. 
U  681. 
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ATTACSMBNT 


[§§  56^574 


669]  (e)  IrregvUritlM.  An  &ttaelunent  will 
not  be  postponed  to  the  claims  of  subseqaent  at- 
taching erectors  because  of  irr^:ularities  of  which 
defendant  in  attachment  has  not  taken  advantage/* 
such  as  defects  in  the  affidavit/^  irregnlarities  in 
the  attachment  bond/^  in  the  summons  *'  or  the 
service  thereof,"'^  or  a  defective  description  in  the 
return  of  the  land  levied  on.°^  Where,  howev^, 
plaints  begins  attachment  proceedings  against  a 
defendant  under  a  wrong  name  and  has  to  be- 
gin over  again,  his  first  action  does  not  give  him 
priority  over  those  filing  attachment  proceedings 
after  his  first  suit  was  begun."' 

[(  670]  (f)  Alteration  of  Writ.  It  has  been 
held  that  any  alteriUion  of  a  writ  to  the  prejudice 
of  the  rights  of  subsequently  attaching  creditors 
will  dissolve  the  attachment  as  againfA  them.*' 


[$  671]    (I)  latolTeacy  of  DefendJutt  The  no- 

toriouB  insolvency  of  defendant  is  not  ground  for 
postponing  a  prior  attachment."* 

572]  (h)  Oonsent  to  Judgment.  It  is  not 
ground  for  postponing  a  prior  attachment  that  the 
debtor  consented  to  judgment  against  him  for  t 
bona  fide  debt,**  even  though  the  creditor  paid  a 
money  consideration  for  such  consent.** 

573]  (i)  Aaaigiuaflnt  of  Oause  of  ActiolL  U 
is  not  sufficient  ground  for  postponing  a  prior  at- 
tachment that  A  colorable  assignment  of  a  just 
cause  of  action  was  made  to  enable  the  assignee 
to  sue  in  a  certain  state.*^ 

[4  574]  <j)  Fraud.  A  subsequent  attaching 
creditor  may  secure  priority  by  showing  that  the 
earlier  attachment  was  fraudulent.**  However,  tiie 
fact  that  a  creditw,  bemg  in  actual  posseaaion  of 


Compare  Hadden  v.  Dooley,  92  Fed. 
274.  34  CCA  S3S,  9%  Fed.  728,  36  CCA 
&B4  [rev  84  Fed.  80,  and  rev  on  other 
KTOundB  179  U.  8.  646,  21  SCt  259,  46 
L.  ed.  357]  (where  the  action  was  on 
renewal  notes  given  for  a  previous 
bona  fide  indebtednesa.  and  It  was 
held,  construing  the  New  Yoric  stat- 
nte,  that,  ilnoe  the  debtor  had  not 
taken  advantage  of  the  technical  de- 
fense that  the  notes  were  not  yet 
due.  HUbaeQuently  attaching  creditors 
could  not  defeat  the  prior  attachment 
on  this  ground). 

Contra  Shakman  v.  Schwartx,  89 
Wla  71,  61  NW  809. 

[a]  mwa*  special  groniUUi  were 
neos— ary  to  jiutUy  an  attMduunt 
won  iBUwtwe  "i a  subsequent- 
ly attaching  creditor  was  allowed  to 
Intervene  and  traverse  the  existence 
of  the  special  grounds  necessary  to 
authorise  the  first  attachment.  Davis 
V.  H.  R  Claflln  Co.,  63  Ark.  157,  38 
8W  66S,  1117,  41  BW  99S,  68  AmSR 
lOS.  SS  liRA  77«. 

[bl  TaklBjr  SuSgmmt  in  a  prior 
attaonmsnt  suit  for  a  claim  which 
was  not  due  when  the  suit  was  be- 
gun will  dissolve  the  entire  attach- 
ment as  against  a  subsequently  at- 
taching creditor,  unless  It  was  shown 
affirmatively  that  the  error  was  the 
result  of  mistake.  Page  ▼.  Jewett, 
46  N.  H.  441. 

[c]  Whsrs  matox*  and  linstatiue 
claims  are  Jolasd  (1)  by  the  first  at- 
taching creditor  by  reason  of  an  in- 
nocent mistake,  he  has  priority  to 
the  extent  of  the  matured  ctalms 
(Hinchman  v.  Town,  10  Mich.  608). 
(2)   but  not  where   the  claims  are 

Joined  in  bad  faith  and  with  full 
nowledge  of  all  the  circumstances 
<Pfeifter  v.  Wheeler,  76  Hun  280,  X7 
NTS  771). 

46.  Ark. — ^Davis  v.  H.  B,  Claflln 
Co.,  63  Ark.  157,  38  RW  662,  1117,  41 
8W  996.  58  AmSR  102.  35  LRA  776; 
Bilker  v.  Ayers,  58  Ark.  524.  26  SW 
834:  Caruth-Byrnea  Hardware  Co.  v. 
Deere.  53  Ark.  140,  13  SW  517,  7  LKA 
405;  Sannoner  t.  Jaeobaon,  47  Ark.  61, 
14  SW  458. 

Cal. — Frldenberg  v.  Pieraon,  18  Cal. 
152,  79  AmD  162  and  note. 

Kan. — Standard  Impl.  Co.  v.  I^ns- 
ing  Wagon  Works,  S8  Kan.  126,  48 
P  688;  Henderson  v.  Stetter,  SI  Kan. 
56,  2  P  84»:  WlchlU  Nat.  Bank  T. 
Wichita  Produce  Co.,  8  Kan.  A.  40, 
64  P  11. 

La. — ^Auguate  Bank  v.  Jaudon,  9 
La.  Ann.  S. 

MlsB. — Jonea  v.  Uoody,  69  Hiss. 
S2T. 

Mo. — Thompson  v.  Paddock,  148  Mo. 
A.  145,  127  SW  620. 

Nebr. — Rudolf  v.  McDon&ld,  6 
Nebr.  163. 

N.  H.— Reynolds  v.  Damrell,  19  N. 
H.  394 

N.  Y.— Van  Camp  v.  Searle,  147  N. 
T.  150,  41  NB  427,  2  NYAnnCas  351; 
Jacobs  V.  Hogan,  15  Hun  197  [rev 
on  other  grounds  86  N.  T.  2431;  Ish- 
am  V.  Ketchum,  46  Barb.  43  [aft  1 


AbbPrNS  167];  Matter  of  Qriawold, 
13  Barb.  412. 

N.  C. — German  Looking  Olass  Plate 
Co.  V.  Asheville  Furniture,  eta,  Co., 
126  N.  C.  888,  36  SB  199. 

Oh. — Ward  v.  Howard.  12  Oh.  St. 
158;  Harrison  v.  King,  9  Oh.  St.  38$. 

S.  C. — Ferguson  v.  Gilbert,  17  S. 
C.  26;  Lindau  v.  Arnold.  85  S.  C.  L. 
290. 

Tex. — Nenney  v.  Schluter,  62  Tex. 
327:  Joseph  Peters  Furniture  Co.  v. 
Dickey,  i  Tex.  Unrep.  Caa.  287. 

N.  8.— Nash  V.  McCartney,  8  N.  B. 
167. 

[al  After  jsdrnMBl  in  an  aWauh 
meiit  anlt  a  subsequently  attaching 
creditor  cannot  take  advantage  of  ir- 
regularities in  the  proceedlnga.  Lep- 
peT  V.  Beck,  2  Colo.  A.  890.  81  P 
185-  Harrison  v.  Shaffer.  60  Kan.  176, 
55  P  881. 

47.  Pridenberg  t.  Plerson,  18  Cal. 
162,  79  AmD  162  and  note:  Ooodbar 
v.  Sulphur  Springs  City  Nat  Bank, 
78  Tex.  461,  14  SW  861.  But  see 
Rome  Bank  v.  Hanlton.  16  Lea 
(Tann.)  218  (holding  that  tho  failure 
of  the  prior  attaching  creditor  to 
take  oath  that  the  debtor  had  fraud- 
ulently transferred  his  property  was 
a  fatal  defect  and  could  be  taken 
advantage  of  by  a  subsequently  at- 
taching creditor). 

[al  rataitf  of  the  afflOavtt  (1) 
has  been  held  not  sufficient  cause 
for  postponement  where  there  has 
been  no  collusion  between  the  prior 
attaching  creditor  and  the  debtor 
(Mallette  v.  Ft.  Worth  Pharmacy  Co., 
21  Tex.  Civ.  A.  267.  51  SW  859);  (2> 
or  the  attaching  creditor  honestly 
believed  that  the  allegations  in  the 
affidavit  were  true,  and  bad  probable 
ground  for  such  belief  (Orr.  ate.. 
Shoe  Co.  V.  Harris,  88  Tex.  »78.  18 
SW  308). 

48.  Austin  V.  Ooodbar  Shoe  Co.. 
60  Ark.  444,  30  SW  888;  Fridenberf? 
V.  Plerson,  18  Cal.  152,  79  AmD  162 
and  note;  Van  Aradale  v.  Krum,  9 
Mo.  397. 

4S.  Johnson  v.  Larson.  86  Nebr. 
183,  147  NW  476  (holding  that,  where 
plaintiff,  on  March  4,  1911.  filed  a 
petition,  affidavit,  bond  for  attach- 
ment, and  praecipe  for  summons,  and 
on  March  6  summona  and  writ 
were  Issued  and  served,  and  the  at- 
tachment levied,  but,  the  summons 
not  having  been  Indorsed  with  the 
amount  for  which  plaintiff  would 
take  judgment.  If  defendant  failed 
to  appear,  an  alias  summons  cor- 
recting the  defect  was  served  and 
returned  April  27,  plalntlfTa  at- 
tachment was  not  rendered  void  bv 
reason  of  such  defect,  and  was  prior 
to  attachments  of  intervening  credi- 
tors, not  Issued  nor  levied  until  Octo- 
ber 4  thereafter). 

60.  Darby  v.  Shannon,  18  S.  C 
526. 

51.  Riordan  v.  Brltton,  69  Tex. 
198.  7  SW  50,  6  AmSR  87. 

53.    Boulware  v.  Louden,  8  Ky.  Op. 

93. 


83;    Lalghton  v.   Lord.   29  N.  H. 

287. 

M.    Harrison  v.  Harwood.  31  Tex 
650. 

88.  Shea  v.  Johnson,  101  Cal.  45&. 
36  P  1023;  Bastman  v.  Bveleth,  4 
Mete.  (Mass.)  137;  Doggett  v.  Winter. 
54  Mo.  A.  126;  Adler  v.  Anderson,  it 
Mo.  A.  189;  Ooodbar  v.  Sulphur 
Springs  City  Nat.  Bank,  78  Tex.  Kt, 
14  SW  851.  See  also  Schloss  v. 
SUte  Bank,  4  Wash.  726.  81  P  !J 

•6.  Donett  T.  Wimer,  84  Mo.  A 
126;  Adler  v.  Anderson,  48  Mo.  A 
189. 

67.  Hadden  v.  Dooley,  92  Fed. 
274,  84  CCA  838.  93  Fed.  728.  » 
CCA  654  [rev  84  Fed.  80.  and  rev  on 
other  grounds  178  XJ.  8.  848,  II  SCt 
259,  46  L.  ed.  867]  (constrning  Ne« 
York  statute). 

Sa.  U.  8. — Hadden  v.  Dooley.  9! 
Fed.  274.  84  CCA  338  [rev  84  Fed. 
80,  and  rev  on  other  groands  I7ft 
U.  S.  646.  21  SCt  869.  45  L.  ed.  157). 

Ala.— Rloe  V.  Laaa,  106  Ala.  291, 
18  8  719. 

Cal.--CoKhm  T.  Uarka,  89  CU.  8T3: 
Sneyer  v.  Ihmela,  21  Cal.  280,  81  AmD 
167:  Frldenberg  v.  Plerson,  18  Cat 
152,  79  AmD  182. 

Conn.. — Thompson  v.  Rose.  18  Conn. 
71,  41  AmD  181. 

Oa. — Smith  v.  Gettinger.  8  Ga. 
140. 

Ky.— Moore  v.  Stege.  93  Ky.  Z7,  IS 
SW  1019,  13  KyL  948;  Flowers  v. 
Miller,  16  SW  706,  13  KyL  258;  R«l»- 
ert  v.  Vancleve,  8  KyL  401.  Compare 
Owensboro  Depoal  t  Bank  v.  Smith. 
109  Ky.  Sll.  S8  SW  792.  22  KyL 
808;  Simmons  Hardware  Co.  v.  Whft- 
aker.  16  KyL  82  (both  holding  that 
fraudulent  collusion  between  a  debtor 
and  creditor,  for  the  purpose  of  giv- 
ing the  creditor  a  preference,  does 
not  entitle  a  Junior  attaching  credi- 
tor to  priority,  but  that  his  only 
remedy  Is  to  have  the  prior  attack^ 
ment  declared  to  be  a  general  assign- 
ment for  the  benefit  of  creditors  un- 
der the  Kentucky  statute). 

Mass.— Fairfield  v.  Baldwin.  18 
Pick.  888;  Adams  v.  Paige,  7  Pick. 
542;  Whlttler  v.  Smith.  11  Mass.  211q 
Pierce  v.  Jackson.  6  Mass.  241. 

Mich — Hale  v.  Cbandlw,  S  Mldv 
531. 

Miss. — Henderson  t.  Thornton.  31 
Miss.  448.  75  AmD  70. 
Mo. — ^Freadman  t.  Holbere,  8t  Ma 

A.  840. 

Mont— Butte  Ftrst  Nat.  Bank  « 
Boyce,  16  Mont  168.  88  P  829. 

Nebr. — Deere  v.  EUigle  Mfff.  Ox,  4t 
Nebr.  886,  88  NW  504.  ^ 

Tex. — ^&dlck  V.  Schafer,  77  Tex, 
601,  14  6W  153;  Freiberg  v.  Frei 
berg.  74  Tex.  122,  11  SW  1123;  Cool 
v.  Pollard,  70  Tex.  728.  8  SW  618 
Nenney  v.  Schluter,  88  Tax.  3S1 
Interstate  Nat.  Bank  v.  Stuart.  (Cti 
A.)  89  SW  968;  Dalahelmer  t.  Mu 
rls,  8  Tex.  Civ.  A.  2S8,  28  SW  244 
Joseph  Peters  Furniture  Oo^  4 
Dickey,  2  Tex.  Unrep.  Cas.  837.  34 
also    Heidenheimer    v,    Johnaon.  T 


For  later  aas— ,  Oavalovmsata  and  tihmagm  In  the  law  a«e  cumulaUva  Annotations,  same  title,  pace  and  note  numbar. 
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goodi  o£  the  debtor  under  a  claim  of  title  to 
them,  which  claim  was  i^;ally  unfounded,  placed 
them  in  the  nominal  poBsession  of  his  attorney, 
in  a  place  known  only  to  himself,  and  was  thug 
euUra  to  aeouze  a  levy  on  them  prior  in  law 
to  that  of  other  attaching  creditors,  mes  not  waz^ 
Tsnt  a  Bonrt  of  equity  in  postponing  his  lien  to 
thein."  A  prior  attaehment  which  ia  only  partly  il- 
legil  will  be  wholly  void  aa  against  svbsequent  l^al 
attaehmeaktB.*** 

575]  (k)  Dixwttons  to  Offlwr  Hot  to  Uf7, 
A.  credits  who  directs  the  -  officar  receiving  the 
mit  not  to  levy  it,"^  or  not  to  levy  it  unless  an- 
other attaehment  ismes,*'  may  be  post|Kmed  to  a 
sobseqnent  attaching  ereditor." 

[f  576]  (1)  Ohuiffa  of  VMtae.  A  change  of 
venue  in  an  attaehment  snit  will  not  postpone  a 
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prior  attachment  to  a  subsequent  one.** 

[i  577]  (4)  Proceedinc»-(a)  By  Fetition  or 
Kotioii  is  First  Action— aa.  Bii^t  to  Frooeed  i& 
This  Manner.'^  Although  the  details  of  the  pro- 
ceedings by  which  a  junior  attaching  oreditor  may 
attack  a  previous  attaehmrat  vary  according  to 
state  statutes,  the  two  modes  in  goieral  use  are 
f<v  the  second  creditor  to  file  a  petition  oi  inter- 
vention in  the  <niginal  suit,**  or  to  move  to  vaeato 
the  earlier  attachment.*'  It  has  also  been  held 
that  the  rights  of  attaching  creditors  may  prop- 
oiy  be  determined  on  a  motion  for  tiie  ^tribu- 
tion  of  a  fund  taatmg  them." 

[)  678]  bb.  Tim*  for  Ftootedfnc.  In  case  of 
mtffvflotioB  it  is  bald  that  the  attaching  creditor 
must  file  his  petition  in  intervention  while  both 
attachment  suits  are  pending.**   It  has  been  held 


Tex.  800.  13  8W  46.    Compare  Prel- 
berr  v.  Froiberr,  1»  SW  791.     ,  „^ 
Vt.— Harding   v.   Hardlns,    2B  Vt 
m-.  Hurray  v.  Sldrldge,  3  Vt.  38S. 

{a]  ZUnstzatloii. — ^where  the  claim 
of  a  prior  attaching  creditor,  due 
at  the  iBsulns  of  his  writ,  was 
less  than  one  hundred  dollars,  but 
be  held  another  demand  subaequent- 
ly  accruing,  and  afterward  took 
indgineDt  for  the  amount  of  both. 
Udder  hla  attachment.  It  was  held, 
the  creditor  being  advised  of  the 
claim  of  a  subsequent  attaching 
creditor,  that  hie  Judgment  _  was 
ftaudulent  as  to  the  tatter,  ana  the 
court,  without  declaring  said  Judg- 
ment void,  postponed  it  to  the  lien 
of  the  second  creditor.  Hale  ▼, 
Chandler,  3  Mich.  fi»l.  .  , 

(b]  Wbecs  lasolTWt  piidntur  Is 
iBdMed  to  dsfej^aat— Where  an  In- 
s^ent  atockholder  who  was  liable 
to  an  Insolvent  corporation  upon  his 
subseriptlcm  to  Ita  stock  In  an 
amount  largor  than  the  sum  due 
him  on  a  note  of  the  corporation 
levied  an  attachment  upon  Ua  prop- 
erty. In  a  suit  on  the  note  it  was 
held  that  the  lien  of  hla  attachment 
must  be  postponed  to  that  of  subse- 
quent atUchlng  creditors  where  that 
Is  necessary  to  the  payment  of  their 
claims.  Kimball  v.  Richardson-Kim- 
ball Co..  Ill  Cal.  S8«.  43  P  1111. 
[cl  The  famUdltr  of  vlainttfl's 
ttm  msod  aot  be  allend  by  a  subse- 


cin«atlr  atUchlng  creditor  where  he 
••eks  to  have  the  prior  attachment 
postponed  because  It  is  fraudulent 
ind  «>Uu8lTe.  Hartin  Clothing  Ca 
r.  Pace,  1  T«K.  dr.  A.  537,  81  SW 

Cd]  Joint  iMfopepto^Where  sepa- 
rate attachment  suits  are  brought 
tgalnat  two  persons  individually  and 
lotb  are  le>ned  on  property  owned 
jointly  by  the  two  attachment  de- 
fendants, the  question  of  fraud  in 
!ltber  attachment  cannot  be  raised, 
wcanse  the  creditors  are  attaching 
Ufferent  estates.  Pond  v.  Bkidmora, 
«  Conn.  213. 

(«3  Maet  of  flllac  11a  peBdsaa.— 
L  surety  does  not.  by  ftling  a  lis  pen- 
bens  In  an  Invalid  atUchment  suit 
icmlnvt  his  principal,  acquire  any 
■iorlty  over  subsequent  valid  at- 
achments.  Meyer  v.  Ruft.  16  SW 
4.  la  ByL  2&4. 

m  MAMoa  IsanMolaBt  to  show 
Hm4LF— Butte  First  Nat.  Bank  v. 
tovoe,  IS  HonL  1<2.  S8  P  829. 

fsl  MOMMO  BttMoiaat  to  ahow 
■MA^-Heldenheimer  v.  Johnson,  76 
%x.  300,  ta  SW  4S. 

ni  aflflf^ir  other  devaada  to  the 
Inlm  origlnallr  aued  may  be  cause 
w  Boatponement  of  the  entire  claim. 
u/tamkB  v.  Stanley,  18  Me.  296; 
Swk  T.  Foxcroft,  7  He.  348. 

ril  Valinn  to  deduct  paymaata^ 
rtiiri  n  Judatnent  by  default  was 
IfSan  for  tna  whole  claim  without 
aiiirtlnr  payments,  the  judgment 
mm  "woM  In  toto.  Pelrca  v.  Par- 
SSccu  3  Vote.  (Maaa.)  44. 


59.  rionlfy  v.  Hadden.  179  TT.  S. 
•46,  21  set  2f;9.  45  U  ed.  STiT  {r«v 
9t'  F.ul.  274.  .14  CCA  338.  93  Fed.  7:18. 
SB  CCA  544   (rev  «4  Fed.  SO)]. 

60.  Culver  v.  Rumsey,  6  111.  A. 
B98 ;  Robinson  v.  Enslpn,  6  Gray 
(Mass.)  300;  Evans  v.  Vireln,  72  Wis. 
423,  39  NW  8fi4.  7  AmSR  870.  But 
coriip^ir.'  Schneider  v.  Roe,  (Tex.  CIV. 
A.)  IT,  SW  &S. 

61.  Moure  v.  Fltz.  15  Ind.  43. 

[a]  Where  the  first  writ  was  not 
accomnanied  with  Instmc^ons  !is  to 
sirvioo,  and  did  not  specify  df-hlors 
ot  llm  u.ttat:hiiiL-nt  defendant  on  whom 
the  writ  should  be  served,  it  was 
held  that  a  subsequent  attachment 
would  prevail  against  It.  Reming- 
ton T.  Weber,  11  Utah  181,  39  P  822. 

sa.  Florshelm  Dry  Goods  Co.  v. 
Taylor  Commn.  Co.,  69  Ark.  307,  27 
SW  79. 

ea.  Florshelm  Dry  Goods  Co.  v. 
Taylor  Commn.  Co.,  69  Ark.  807,  27 
SW  79;  Connolley  v.  Eisman,  60  SW 
372,  22  KyL  1247:  Blakely  v.  Smith, 
26  SW  E84,  16  KyL  109;  Gray  v. 
Patton.  13  Bush  (Ky.)  626. 

sa.  l^rd  T.  Dlokerson,  40  Iowa 
665. 

66.   [a]   Tka  State  tew  corana 

(1>  in  auch  prooeadlngs  (McGregor 
V,  Barker,  IS  La.  Aon.  289),  (2)  even 
though  the  ault  was  begun  in  (Bates 
V.  Days,  17  Fed.  167.  S  UcCrary  342), 
(8)  or  has  been  removed  to  (Bank- 
era',  eto«  Tel.  Co.  v.  Chicago  Carpet 
Co..  28  Fed.  398),  a  federal  court. 

66.  Aric — Davis  t.  H.  B.  Claflin 
Co,  63  Ark.  167,  38  SW  S62,  1117,  41 
SW  996,  68  AmSR  102,  36  LRA  776; 
Caruth-Bymes  Hardware  Co.  v. 
Deere,  63  Ark.  140,  18  SW  617.  7  LRA 
405;  Sannoner  v.  Jacobson,  47  Ark. 
31,  14  SW  468. 

Cal. — McEIdowney  v.  Madden,  124 
Cal.  108,  66  P  783;  Kimball  v.  Rich- 
ardson-Kimball  Co.,  Ill  Cal.  366.  48 
P  1111  (diet  Horn  v.  Volcano  Wa- 
ter Co.,  13  Cal.  62,  73  AmD  6691; 
Coghill  v.  Harks,  29  Cal.  673. 

Kan. — Standard  ImpL  Co,  v.  Lan- 
sing WafTon  Works,  68  Kan.  125,  48 
P  638;  Wichita  Nat.  Bank  v.  WlAita 
Produce  Co.,  8  Kan.  A.  40,  64  P  11. 

Ky.— Back  v.  Weston.  12  KyL  797. 

Me. — Turner  v.  Norris,  35  Me.  112. 

Mass. — Moors  v.  Ladenburg,  178 
Mass.  272,  69  NE  «76. 

Nebr. — Deere  v.  Eagle  Hfg.  Co., 
49  Nebr.  386,  68  NW  604. 

Tex. — Bateman  v.  Ramsey,  74  Tex. 
689,  12  SW  235;  Cook  v.  Pollard.  70 
Tex.  728,  8  SW  512*  Nenney  v. 
Schluter,  62  Tex.  327:  Joseph  Peters 
Furniture  Co.  v.  Dickey,  t  Tax,  tTn- 
rep.  Cas.  237. 

W.  Va.— HlUer  v.  White,  46  W.  Va. 
67,  83  SB  i32,  76  AmSR  791;  Pen- 
dleton V.  SmitK  1  W.  Va.  16. 

[al  Thm  tight  of  IntcTveatloa  la 
spoolallr  gnaraatotd  by  atatat*  in 
soma  statoa,  but  In  the  absence  of  a 

Erescrlbed  mode  of  procedure  It  must 
ft  recognised  that  the  attachment  is 
a  proceeding  anclUarv  to  the  princi- 
pal action.    With  this  principal  ac- 


tion strangers  to  it  have  no  concern. 
In  the  attachment,  however,  stran- 
gers having  an  Interest  In  the  prop- 
erty or  a  lien  thereon  may  be  vitally 
interested,  and  they  may  be  permitted 
In  a  proper  manner  to  assert  their 
claim  to  the  property  affected  by  the 
attachment  Itself.  Deere  v.  Eagle 
HfK.-Co.,  49  Nebr.  385,  68  NW  504. 

Ibl  iBtorraatlon  by  ofloar,— In- 
tervention has  been  permitted  to  be 
effected  through  an  officer  who  repre- 
sented the  junior  attaching  cred- 
itors. Wlllard  V.  Whitney.  49  He. 
236. 

[c]  JUlor  attaohtaaat  fcom  oonzt 
of  juatloe  of  the  peaoe. — Where  the 
second  attachment  suit  was  brought 
before  a  Justice  of  the  peace.  It  was 
held  that  the  Junior'  attaching  ored- 
itor could  not  file  a  petition  to  dis- 
pute the  validity  of  a  prior  attach- 
ment pending  In  a  higher  court  Put- 
nam V,  BIzby,  6  Gray  (Mass.)  528. 

Cd]  Suits  m  dlfferant  «onatiea.>» 
Intervention  has  been  permitted 
where  the  suit  of  a  second  creditor 
was  pending  in  another  oounty,  but 
a  levy  had  oeen  made  In  the  county 
where  the  first  suit  was  instituted. 
Pendloton  v.  Smith,  1  W.  Ta.  16. 

[e]  asmaay  aot  omlaalTBi^The 
right  of  a  anbaequently  attaching 
creditor  to  Intervene  does  not  pre- 
vent him  from  asserting  his  rights 
In  a  aeparate  action  at  common  Taw. 
Adama  v.  Paige,  7  Pick.  (Mass.)  642. 

ST.  Ga. — Smith  v.  Gettlnger,  3  Ga, 
140. 

Kan. — Standard  Impl.  Co.  v.  Lan- 
sing Wagon  Works,  58  Kan.  125.  48 
P  638:  Dolan  v.  Topping,  61  Kan. 
321,  32  P  1120;  Barton  v.  Hanauer,  4 
Kan,  A.  531.  44  P  1007. 

Miss. — Henderson  v.  Thornton,  37 
Miss.  448,  76  AmD  70. 

N.  T. — Jacobs  V.  Hogan,  85  N.  T. 
243 

Oh.— Harrison  v.  King,  9  Oh.  St. 
888;  Putnam  v.  Loeb,  Z  Oh.  Cir.  Ct 
110.  1  Oh.  CIr.  Dec.  391. 

Wis. — Hawes  v.  Clement.  64  Wis. 
162.  25  NW  21. 

Ont. — Montreal  Bank  v.  Bumham, 
1  U.  C.  Q.  B.  131. 

See  also  Black  v.  Shaw,  1  Pr.  Edw. 
iBl.  194. 

[a]  In  Vera  Sootia  the  proper 
mode  of  disiKiBing  of  an  objection  by 
a  subsequent  attacher  that  the  prior 
attacher's  claim  Is  barred  by  the 
statute  of  limitations  Is  by  a  mo- 
tion to  aet  aside  the  prior  writ  of 
attachment  and  not  by  an  order  per- 
mitting the  subsequent  attacher  to 
plead  to  the  action  brought  upon  the 
prior  attacher'a  claim.  Gormley  v. 
Debloia,  8  DomLR  109. 

tb]  Motion  to  amend  InOgmant^ 
The  rights  of  an  attaching  creditor 
to  priority  cannot  be  determined  on 
motion  to  amend  the  Judgment  In 
one  attachment  suit.  Chase  v.  Wy- 
eth,  17  N.  H.  486. 

68.  Putnam,  etc.,  Co.  v.  Loelx  2 
Oh.  Cir.  Ct.  lie,  1  Oh.  Cir.  Dec.  391. 

aa.   Smart      Smart.  64  Ho.  317. 
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that  a  motion  of  a  junior  attaching  creditor  to 
defeat  a  prior  attachment  must  be  made  before 
jndgment  in  the  prior  attachment  suit;^^  but  there 
is  also  authority  for  the  view  that  Bueh  a  motion 
may  be  made  at  any  time  before  the  proceeds  are 
turned  over  to  the  prior  attaching  creditor.'^ 

[$  579]  cc.  DefeiuBB.  In  some  jurisdictions  the 
junior  attaching  creditor  is  permitted  to  defend 
the  prior  attachment  suit;'*  but  this  has  been  held 
to  be  a  matter  resting  in  the  discretion  of  the 
court  rather  than  an  absolute  right.'" 

580]  dd.  JnrisdictioiL  Ordinarily  the  court 
which  has  jurisdiction  over  the  earliest  attach- 
ment writs  deddes  questions  of  priority.'* 

[%  581]  ee.  Parties  to  Intervention.  It  has 
been  held  that,  on  intervention  by  an  attaehing 
ereditor  to  vacate  a  judgment  in  a  prior  attach- 
ment suit  on  the  ground  of  fraud,  all  subsequently 
attaching  creditors  are  necessary  parties.'' 

70.  Rudolf  T.  UcDonald,  <  Nebr.  1<3. 

71.  Woodmansee  v.  Rogers.  82  N. 
T.  8S.  59  HowPr  402  [aff  20  Hun  Z8B, 
58  HowPr  439].  See  also  Putnam, 
etc..  Co.  V.  Loeb,  2  Oh.  Cir.  Ct.  110. 
1  Oh.  Clr.  Dec.  8Sl. 

73.  Jump  V.  McClurg,  35  Mo.  193, 
86  AmD  146;  Harding  v.  Hfirdlng,  25 
Vt.  487;  Miner  v.  ■White,  46  W.  Va. 
67,  33  SB  332,  76  AmSR  791.  See 
also  McCluny  v.  Jackson,  6  Gratt. 
(47  Va.)  96,  105  (where  It  Is  said 
that  a  defense  to  an  attachment  suit 
"may  be  made  without  a  personal 
appearance;  and  I  can  perceive  no 
good  reason  why  a  third  person 
claiming  a  rlgh't  to  h.tve  his  debt 
satisfied  out  of  the  attached  prop- 
erty, should  not  be  permitted  to 
make  It,  either  In  the  name  of  the 
debtor  or  in  his  own  name").  Contra 
Hale  V.  Chandler,  3  Mich.  531;  Ooble 
V.  Howard.  12  Oh.  St.  165;  Word  v. 
Howard.  12  Oh.  St.  158. 

[a]  Sucb  a  oonra*  1*  propw  wh«r« 
(1)  It  Is  shown  that  defendant  hlm- 
eelf  will  not  appear  and  defend 
(Lytle  V.  Lytle,  87  Ind.  281).  (2) 
and  that  there  Is  a  valid  defense  (U. 
S.  iSxpress  Co.  v.  Lucas,  36  Ind.  361), 
(S)  or.  In  another  state,  upon  con- 
dition that  the  attaching  creditor 
gives  security  to  pay  costs  If  plain- 
tiff prevails  (Bucfcman  v.  Bucatman, 
4  N.  H.  SIB). 

Cbl  Onto  nilwtuitlal  objaetloaa 
in  l>e  raised  by  the  subsequently 


582]  ffi  Notice.  Where  the  proceeding  ii  by 
motion,  notice  of  the  motion  must  be  given  to  aU 
interested  parties." 

583]  gg.  Pleading."  The  time  for  pleading 
which  is  allowed  to  a  subsequently  attaching  cred- 
itor who  comes  in  and  defends  a  prior  attaebment 
is  the  same  as  that  allowed  to  defendant  himself." 
A  complaint  by  a  subsequently  attaehing  creditor 
must  set  out  facts  from  which  the  nature  of  his 
alleged  lien  can  be  determined,  and  must  state  ftat 
his  claim  is  a  just  one.^' 

[$  584]  bh.  Brtdeneo.  The  burden  of  proof  is 
upon  the  ^nior-  attaehi^ent  creditor  to  show  facts 
suffleient  to  defeat  the  priority  of  the  earlier  at- 
tachment.*** The  general  rules  as  to  the  admisn- 
bility'*  and  the  weight  and  snffleieni^**  of  evi- 
dence apply  in  such  a  contest. 

585]  U.  Jndcnwnt  Where  a  sobsequent  at- 
taching creditor  succeeds  in  having  his  oUim  {ffe- 


attaching  creditor.  Clough  v.  Curtis, 
62  N.  H.  409;  Kimball  V.  Wenington. 
20  N.  H.  439. 

[c]  Technical  defensM. — In  Mass- 
achusetts, by  statute,  a  subsequently 
attaching  creditor  la  allowed  to  de- 
fend the  attachment  «ult  on  any 
ground  which  defeats  the  cause  of 
action,  but  he  is  precluded  from 
taking  advantage  of  technical  de- 
fenses. Balrd  v.  Wllltanis,  19  Pick. 
(Mass.)  381. 

[d]  Btatnt*  of  llmltetloiUv— It  has 
been  held  that  after  the  petition 
of  a  Junior  attaching  creditor  to  be 
allowed  to  defend  a  prior  suit  had 
been  granted  he  could  set  up  the 
statute  of  limitations  ns  a  defense. 
Sawyer  v.  Sawyer,  74  Me.  579. 

Te]  Befsnsas  not  avAllable  to  d«- 
fsadlAt. — It  has  been  held  that  the 
attaching  creditor  couM  make  de- 
fenses \o  defeat  fraud  on  the  part  of 
previous  attachments,  which  the 
debtor  himself  would  be  allowed  to 
raise.    Wallace  v.  Berry,  51  Vt.  602. 

[f]  Stnlai  of  ffTounda  of  attaoh- 
ment. — A  second  attaching  creditor 
who  Intervened  In  the  prior  suit  has 
been  allowed  to  file  a  plea  in  abate- 
ment denying  the  grounds  on'  which 
the  prior  attachment  was  Issued. 
Miller  T.  White,  46  W.  Va.  <7.  33  SB 
332,  7«  AmSR  791. 

73.  Reynolds  v.  Dantrell.  19  N.  H. 
394. 

74.  Sutton  T.  Stevens,  41  Mo.  A. 


«;  Bgpenhain  v.  Herer,  74  Wla  879. 
43  NW  1B7. 

[a]  Bsmoral  of  nlt^Where  a 

subsequent  attachment  had  been  In- 
stituted In  a  Justice's  court.  It  was 
held  that  It  must  be  removed  to  the 
court  of  record,  where  the  earlier  at- 
tachment suit  was  pending  before 
the  latter  court  had  any  Jurisdiction 
to  apply  the  proceeds  of  the  prop- 
erty to  the  satisfaction  of  the  claim 
sued  upon  before  the  justice.  St. 
Louis  State  Bank  v.  Stelnbco-s.  «  Mo. 
A.  401. 

[b]  Mrlktv  okvse  from,  dttolcet^ 

Where  the  circuit  court  ordered  a 
suit  pending  in  the  quarterly  court 
to  be  transferred  to  the  circuit  court 
and  heard  with  a  suit  there  pend- 
ing, the  two  suits  Involving  a  con- 
test between  attaching  creditors  as 
to  priority  of  lien  upon  the  same 
fund,  and  after  the  order  was  made 
the  Judge  of  the  quarterly  court 
made  an  order  striking  the  case  in 
that  court  from  the  docket,  it  was 
held  that  this  was  the  proper  order 
to  make  under  the  circumstances; 
but,  even  if  not,  the  circuit  court 
had  already  by  Its  order  acQulred 
Jurisdiction  of  the  quarterly  court 
case,  which  could  not  be  defeated  by 
any  order  made  In  the  quarterly 
court.  Peaslee-Gaulbert  Co.  v. 
Hoor«,  9  KyL  579. 

78.  Cook  V.  Pollard,  70  Tex.  72S, 
8  SW  BIS. 

76.  Dlxey  Pollock.  8  Cal.  570; 
Chandler  v.  Mullanphy,  7  III.  464. 

77.  [a}  Tor  form  of  petltlou  by 
an  intervener  seeking  to  be  deemed 
^n  attaching  creditor  see  Taylor  v. 
Frost.  2  HowPr  (N.  T.)  214. 

78.  Jump  V.  McClurg.  35  Mo.  193, 
86  AmD  116. 

79.  Shea  v.  Johnson,  101  Cal.  465, 
35  P  1023. 

80.  Allen  v.  Loring,  37  Iowa  595. 

[a]  XUastration. — Where  attach- 
ments had  been  levied  on  land  In 
separate  suits  against  a  husband  and 
wife  Individually,  and  there  was  a 
contest  as  to  whether  the  land  be- 
longed to  the  husband  or  to  the  wife. 
It  was  held  that  the  burden  was  on 
the  second  attaching  creditor  to  show 
that  the  property  belonged  to  de- 
fendant In  his  suit.  Allen  v.  Loring, 
37  Iowa  69G. 

81.  Bee  Lee  v.  Lamprey,  43  N.  H. 
13,  15  (where  It  Is  said:  'TJpon  the 
question  of  fraud,  evidence  of  the 
Intent  of  Lee  and  of  Lamprey,  so  far 
as  It  related  to  any  design  to  de- 
prive the  latter's  creditors  of  op- 

f'  lortunity  to  avail  themselves  of  their 
ecal  remedies,  and  of  Lee's  knowl- 
e^e  of  the  condition  of  Lamprey's 
afnilrs,  was  competent  Eldwards  v. 
Currier,  43  Ms.  474;  Foster  Thomp- 
son, S  Qray  (MassJ  453:  Blake  v. 
White.  IS  N.  K.  2«7.  The  letter  of 
January  14th  was.  therefore,  prop- 
erly admitted.   We  do  not  thlnlc  the 


mere  fact  that  Lee  consulted  an  at- 
torney, and  acted  upon  his  advice 
In  attaching,   had  any   tendency  to 
prove  the  claim  in  suit  well  foanded 
In  fact,   or  honest.     The  points  In 
controversy   were   the  consideration 
and  good  faith  of  the  claim.  Tta« 
constiltatlon  was  after  the  debt  wm 
alleged  to  have  accrued,  and  the  tct 
of   taking  and    following   legal  ad- 
vice. In  regard  to  attaching,  of  It- 
self,   'was   equally    consistent  wltb 
the    conflicting    positions    taken  br 
the    parties;'    by    Ingalls    that  the 
claim  was  unfounded  and  fraudulent, 
and  by  the  plaintiff  that  it  was  an 
honest  debt;  no  Inference  could  have 
been  drawn  from  it  either  way.  The 
mere  fact,  then,  that  such  advice  wu 
taken  and  followed  was  immaterial. 
If  the  offer  Is  to  be  regarded  as  a 
proposal   to   show   what   took  plae« 
between  Lee  and  Marsh,  Lee's  sute- 
ments  could  not  be  received  In  his 
own  favor,  for  they  accompanied  and 
explained  no    act   which    would  be 
'evidence   in    his   favor    tending  to 
prove   the   matters   in   issue,'  since  : 
the  act  of  attaching  was   equally  | 
consistent  with  the  honesty  end  va-  I 
lldlty   of  his   claim  and   with  lU  ! 
fraudulent  character:  Currier      Bos-  < 
ton,  etc..   B.  Co.,   84  N.  H.   498:  1 
Greenl.  Bv.,  sec  108:  and  Ifarsb**  I 
advice   to   him,    founded    on   such  I 
statements,   could   stand   no   better ; 
The  evidence  was  properly  rejected,  j 
We  think  the  evidence  of  the  deal- 1 
Inga  with  the  partnership  funds,  be- 1 
tween  Lee  and  Lamprey,  was  compe-i 
tent   In   connection   with    the  other 
evidence.     Bridge  v.    Eggleston,  1< 
Mass.    245,    7   AmD    209;    Blake  v., 
White,  13  N.  H.  267.    If  there  was 
collusion  between  Lee  and  L<amprey. 
by  means  of  this  claim,  to  cover  op' 
the  latter's  property  from  hie  cr«d-' 
Itors,   the   desigrn   was   stlU    In  the' 
process  of  execution,  and  Lamprey's' 
declarations,   made   in   the  prosecu- 
tion of  the  Joint  undertaklnE,  or  ac- 
companying    and     explalnInK  act* 
done  In  furtherance  of  it,  were  ad- 
missible against  Lee.    Page  v.  ParJ 
ker.  40  N.  H.  47;  1  Greenl..  oec  llU 
Neither  the  particulars  of   the  con- 
versation  nor   the   contents    of  th« 
letter  are  stated,  and.  In  the  absenci 
of  any  specific  objection  on  the  polfll 
either  made  at  the  trial  or  ur^ed  h 
the  argument,  we  take  them  to  hav 
shown  such  declarations.    This  evf 
dence  was  received  with  the  prone 
limitations,  and  it  the  plaintiff  hat 
desired  a  repetition  of  them  In  th 
charge,  be  should  have  called  tb 
attention  of  the  court  to  the  matte 
at  th«  time.   Goodrich  v.  Sastem  9 
Co.,  38  N.  R.  390;  Wrlffht  v.  Boyi 
ton^7  N.  H.  9,  72  AmD  319:  Belkn 
V.  Wendell.  36  N.  H.  260;  ^€>ore  ^ 
Ross.  11  N.  H.  64^). 

88.  Rugffles  V.  Helfrloh,  Its  Ol 
BBS,  128  P  869.  ^     —  v- 
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feired  to  that  of  the  earlier  attaehment,  the  judg- 
mnt  should  not  set  aside  the  first  attaeiunent 
«itirel7f  bat  should  only  postpone  it  to  the  iab» 
sequent  one.'' 

[f  586]  jj.  Review.  It  has  been  held  that  an 
Sf^al  will  lie  from  the  decision  on  a  motion  to 
detemune  the  priority  of  attaching  creditors;^  but 
leave  granted  to  a  junior  attaching  creditor  to  de- 
the  prior  attachment  suit  has  been  held  not 
to  confer  a  right  to  review.*" 

[1  587]  kk.  Ootts  and  Intereit  In  Massaeha- 
«tt8  a  juiiior  attaching  creditor  who  is  let  in  to 
defead  is  liable  for  costs  in  case  his  defense  fails,** 
nnless  a  judgment  for  costs  is  entered  agaaxuit  vie 
original  defendant;**  bat  he  is  not  liable  for  in- 
terest  on  the  inrior  attaching  creditor's  claim  daring 
a  delay  which  was  csiued  by  the  attachment  de- 
fendant.** 

[i  588]    (b)  By  Resort  to  Eanity.   Where  the 


subsequently  attaching  creditor  is  denied  the  right 
to  intervene  or  to  move  for  discharge,""  resort 
can  be  had  to  equity  to  enforce  his  rights  against 
the  prior  attaching  creditor."'^  But  in  a  suit  by 
subsequent  attaching  creditors  to  establish  the  pri- 
orities of  their  liens,  the  court  cannot  bold  uiat 
prior  attaching  creditors,  not  parties  to  the  suit, 
have  lost  their  liens.'^ 

589]  3.  Between  SimnUaaeons  Attadunents. 
Where  there  are  several  simultaneous  attachments, 
that  is,  where  the  several  writs  are  delivered  to 
the  oflBoer,  or  the  property  is  levied  upon  at  the 
same  time,  the  rule  is  that  there  is  no  priority,  but 
they  are  entitled  to  share  equally."'  If,  however, 
the  claim  of  some  of  the  attacliments  is  less  than 
the  portion  of  the  proceeds  which  they  are  entitled 
to  under  this  rule,  the  surplus  will  be  bound  by, 
and  must  be  divided  among,  the  remaining  attach- 
ments.'* 


XT.  CUSTODY  AND  DISPOSITION  OF  PBOFEBTT 


[f  590]  A.  In  OeneraL  Cbods  when  properly 
attached  are  strictly  in  the  custody  of  the  law  **  and 
an  i^tachment  creditor  has  no  interest  or  property 
(Q  or  right  to  possession  of  the  attaeheo  goods, 
by  reason  of  the  levy,  and  cannot  maintain  an  ac- 
tion in  his  own  name  for  enforcement  thereof,  hia 
only  remedy  being  against  the  officer.**  The  prop- 
oty  remains  in  the  custody  of  the  sheriff  or  of- 

83.  SiMyer  V.  Ihmels,  21  CaL  S80, 
SI  AmD  157. 

84.  I-ane  T.  White.  64  Mo.  A.  191. 
fa]    A    ervdlto*   auist   hav*  ob- 

tiratfl  taml  itutffmovt  In  his  attach- 
ment suit  to  be  entitled  to  take  ra 
airpeal.  Sutton  v.  Stevens.  41  Mo. 
A.  42. 

85.  Pike  V.  Pike.  24  N.  H.  384. 

86.  Whltwell  V,  Bumslde,  1  U«tc 
(Hasa)  fl». 

87.  Gnlld'T.  Onfld.  2  Heto.  (Ifass.) 
2». 

SB;.  <3ulM     Guild.  2  Mete.  <MaBe.> 

m. 

as.  Cartmiffht  T.  Bamberger,  SO 
Ala.  405,  8  8  S«4:  Oasquet  v.  Johnson. 
1  La.  425;  Lewla  v.  Harwood.  28 
MlDiL  428.  10  NW  5SS;  Fayettevllle 
Bank  v.  Spurllng.  G3  N.  C  398.  Com- 
pare Converse  v.  Steamer  Liioy  Rob- 
inson, 15  La.  Ann.  433. 

90.  Whipple  V.  Cass,  8  Iowa  126; 
Ex  p.  Perry  Stove  Co.,  43  S.  C.  176, 

10  BE  980. 
n.    Patney  v.  Wolberg.  127  Ala. 

124,   28   8    741;  Henderson  v.  J.  B. 
Brown  Co..    125  Ala.   566,  28  8  79; 
RiM  V.  L«8S,  105  Ala.  298,  16  S  719; 
Whipple  V.  Cass,  8  Iowa  1S6. 
HU    State  V.  Hickman.  150  Mo.  626. 

11  SW  680.  „ 
S3.  Conn. — ^Lee  v.  Hlnman,  6  Conn. 

115. 

Ky. — ^Nutter  v.  Connet,  3  B.  Mon. 
I9«:  Dyer  v.  Mears,  2  B.  Mon.  528. 

Me. — Trua  v.  Emery,  67  Me.  28; 
Vbirfleld    V.    Paine.   23  He.   498,  41 

ImD  357. 

Mass. — ^Durant  v.  Johnson.  19  Pick. 
^4:  Rock  wood  T.  Varnum.  17  Pick. 
*9;  Sigoumey  v.  E:aton.  14  Pick. 
114.  25  AmD  414;  Shove  v.  Dow,  13 
ilass.  529. 

Ho. — State  V.  Harrington,  28  Mo. 
L.  287. 

N.  H. — Tburston  v.  Huntington.  17 
I.  H.  438. 

Tenn.— Stone   t.  Abbott,   3  Baxt. 
11. 

Vt.~Wil0On  V.  Blake,  53  Vt.  305. 

See  Hill  ▼.  Child.  14  N.  C  266. 

fal  Fi  IBTI'T**"*  iWin>ra  there  la 
nthing  In  the  return  or  on  the  face 
t  the  proceedings  to  show  the  time 
If  ftervlce  of  two  writs,  it  may  be 
reinimed  tba-t  tboy  were  served  at 
he  same  time.  Qlnsberg  v.  Pohl,  35 
Id.  506. 

fbl   AtAMibmamta  baU  irianataM- 


flcer  who  served  the  writ  until  Uie  suit  is  disposed 
of,  unless  bonded  or  the  attaehment  is  dissolved 
or  the  lien  othervise  lost.*' 

[f  591]  B.  Itishts  and  Dnties  of  Attaehinf  Of- 
ficer.— ^1.  TaUxts  and  Keeping  Ponenloii— a.  la.  Oen- 
eraL In  making  an  attachment  of  personalty"* 
it  is  the  right  and  duty  of  the  attaching  offteer  to 
take  possession  of  the  same     and  to  keep  the  prop- 


<1>  Where  two  creditors  exe- 
cuted t>onds  of  indemnity  on  the 
same  day  and  one  obtained  the  first 
order  from  the  chancellor,  but  the 
other  had  ten  minutes  priority  In 
having  his  process  served,  the  at- 
tachments were  held  to  be  simultane- 
ous. Dyer  V.  Mears.  2  B.  Mon.  (Ky.) 
528.  (2)  Where  two  returns  of  at- 
tachments of  the  same  land  were 
made  by  different  officers  on  differ- 
ent writs,  the  one  as  mtide  "on  the 
8th  day  of  June,  at  one  minute  past 
13  f/eloek,  a.  m.y'  the  other  as  made 
'immediately  after  midnight  follow- 
ing the  ?th  ot  said  June,"  It  waa 
held  that  this  constituted  a  simul- 
taneous attachment  of  such  land. 
Shove      Dow.  13  Masa  529. 

(c]  Bfteet  of  returns. — simultane- 
ous attaching  credltons  shared  equal- 
ly in  the  proceeds,  although  one  of 
the  officers  making  the  levy  had  lev- 
led  several  writs  and  returned  them 
In  a  particular  order  and  subject  to 
each  other.  Thurston  v.  Huntington, 
17  N.  H.  438. 

M,  Jones  v.  Hutchinson,  43  Ala. 
721;  Blatsdell  v.  Pray.  68  Me.  269; 
Bigourney  v.  Eaton.  14  Pick.  (Mass.) 
414,  26  AmD  414;  Campbell  v.  Ruger. 
1  Cow.  (N.  T.)  215. 

95.  Ala. — ^Dolllns  v.  Llndsey,  89 
Ala.  217,  7  S  234. 

Kan. — Missouri  Pae.  R.  Co.  v. 
lAve,  61  Kan.  438,  69  P  1072;  Klnir- 
man  First  Nat.  Bank  T.  Oerson,  50 
Kan.  582,  83  P  90S. 

Ky. — Stemmons  v.  King,  8  B.  Mon. 
669. 

Md. — Thomson  v.  Baltimore,  etc.. 
Steam  Co..  33  Md.  31S. 

N.  J.— Hunt  V.  rield.  9  N.  J.  Eq. 
36,  57  AmD  365. 

N.  C— MeiMn  V.  Douglass,  28  N. 
C  233. 

Or. — Qerdes     SeaTs,  18  Or.  358.  10 

P  631. 

96.  Ark. — Atkins  v.  Swope,  38 
Ark.  528. 

Ind. — ^Dufour  v.  Anderson,  95  Ind. 
302. 

Ky.— Heathman  t.  Million,  31  SW 
473.  17  KtL  421. 

Mich. — ^Blanchard  t.  Brown.  42 
Mich.  46.  8  NW  346;  Vanneter  v. 
Crossman.  39  Mich.  610. 

Nov.— Foulks  V,  Pegg.  6  Nov.  136. 
N.  H.— Ooddard  T.  Perlclns,  9  N.  H. 
488. 


N.  J.— Austin  V.  Wade,  3  N.  J.  U 
661. 

N.  C— Mitchell  T.  Sims,  124  N.  C 
411,  22  SB  735. 

See  also  supra  S9  464,  466;  Infra  S 
607. 

[a]  Levy  oa  land. — An  attaching 
creditor,  by  the  mere  levy  of  his  at- 
tachment on  land,  does  not  become 
entitled  to  the  possession  of  the  land 
or  to  the  rents  and  profits,  and  can* 
not  exclude  from  possession  the  par- 
ty rightfully  entitled  thereto.  Heath- 
man  V.  Million,  31  SW  473,  17  KyL 
421. 

[h]  Moner  axpeaded  oa  property 
la  eharge  of  tlie  eovt.  by  one  who 
made  the  expenditure  for  bis  own 
benefit  and  without  the  sanction  of 
the  court,  cannot  be  recovered  unless 
the  court  in  the  exercise  of  Its  dis- 
cretion oonflents  thereto.  Miller  v. 
McCrory,  3  KyL  774,  11  Ky.  Op.  625. 

•7.  Fletcher  v.  Morrell,  78  Mich. 
176,  44  NW  133;  Hennessey  First  Nat. 
Bank  v.  Hesser,  14  Okl.  116,  77  P  36. 

Bondlaf  of  propertj  see  Infra  ti 
677-783. 

iHssointtoa  of  ail laiili  will  see  Infra 

tS  980-1104. 

iMS  of  lien  see  supra  It  626-645. 

[a]  Za  Qnsheo  <l)  Ordinance 
(1667)  c  23  Ut  19  art  20,  discharging, 
without  a  judicial  order,  a  guardian 
of  property  under  seizure  two  months 
after  the  oppositions  have  been  dla- 
posed  of  and  a  year  after  his  ap- 
pointment If  the  matters  In  dispute 
are  not  settled,  has  been  repealed  by 
Code  Prac  art  623.  Chevrette  v. 
Coumoyer.  14  Que.  Pr.  142.  (2)  A 
second  seizing  creditor  should  not 
appoint  the  same  guardian  as  the 
first,  unless  he  has  been  dispossessed 
of  the  property  seised.  Chevrette  v. 
Cournoyer.  supra.  (3)  Where  two 
guardians  are  appointed  under  dif- 
ferent seizures,  and  leave  the  debtor 
in  possession  of  the  property  seised, 
and  one  of  the  guardians  desires  pos- 
session, the  court  will  grant  It,  in 
the  absence  of 'reasons  to  the  con- 
trary, to  the  one  performing  his  func- 
tions In  the  action  under  which  the 
bulk  ot  the  property  will  be  sold. 
Chevrette  v.  Coumoyer.  supra. 

98.  Atta^la*  oOoav  aot  saUtM 
to  poMWMioa  jn  roaltr  attaoiMd  see 
supra  t  467. 

8»,  See  supra  «S  428-434. 
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erty  in  bia  poseession  or  under  his  eontrol,*  either 
personally,  or  through  an  agent,'  or  bailee  or  re- 
ceiptor,* noless  or  until  it  is  released  in  some  mode 
prescribed  by  statute,*  or  the  lien  is  tenoinated 


in  some  legal  manner,*  and  it  he  fails  to  keep  ineh 
possession  or  oontrol,  the  attachment  is  regarded 
as  abandoned  and  the  lien  ia  loat,"  auept  as  aguui 


1.  Ala. — Joseph  V.  Henderson,  96 
Ala.  21S,  10  S  843. 

Me.— Kelley  v.  Tarbox,  102  Me. 
119,  6S  A  9:  Perry  t.  Oriefen,  99  Me. 
420,  ft9  A  601;  Torrey  v.  Otl^  67  Me. 
673. 

Mass. — Lawrence  t.  Rice,  12  Mete. 
627. 

Mich. — Standard  Wine  Co.  v.  Chip- 
man,  136  Mich.  273,  97  NW  S79,  106 
AmSR  394. 

Mo. — Little  V.  Seymour.  6  Mo.  166. 

Nebr. — Deerlns  v.  Wisherd.  46 
Nebr.  720.  «5  NW  788. 

[a]  meooverr  of  property  taken 
on  replevlii. — ^Where  property 

In  posflession  of  an  officer  under  a 
writ  of  attachment  Is  replevied,  the 
officer  may,  on  Judgment  being  ren- 
dered In  his  favor,  take  the  property, 
and  thus  preserve  bis  lien  already 
acquired.  Kayser  t.  Bauer,  6  Kan. 
202. 

[b]  Am  wslBSt  persona  wliOM 
dMnw  Infnlor  to  •ttMhmeatv— The 

possession  of  property  by  a  sheriff 
under  an  attachment  gives  htm  a 

Steolal  property  in  the  goods  and  a 
ght  to  the  possession  thereof 
against  anyone  claiming  them  un- 
der a  title  to  which  the  lien  of  the 
attachment  ts  superior.  Rochester 
Lumber  Co.  v.  Locke,  72  N.  H.  it,  64 
A  706. 

[c]  OontinnlBg     attao'hiiiwt. — 

Where  plaintiff,  after  a  motion  to 

auash  for  Irregularities  In  the  afll- 
avlt,  made  a  new  afQdavlt  stating 
the  same  ground  of  attachment,  and 
obtained  a  new  writ,  which  was  lev- 
led  upon  the  property  seised  under 
the  former  writ,  the  levy  was  held 
a  continuing  one.  B.-ilnes  T.  Ullmann, 
71  Tex.  620,  9  SW  648. 

[d]  Officer  is  not  an  Inanzer,  and 
la  not  resiKinsible  beyond  reasonable 
watchfulness,  caution,  and  the  em- 
ployment of  proper  means  to  se- 
curity, but  be  should  be  held  to 
greater  care  than  owners  usually 
take  of  their  property,  because  goods 
so  held  are  more  liable  to  be  mo- 
lested than  If  not  under  selsure. 
Fletcher  v.  Aldrtch,  81  Mich.  186,  45 
NW  641.  See  also  Cresswell  v.  Burt. 
61  Iowa  590,  16  NW  730.  Liability 
of  omcer  with  respect  to  property  In 
hts  custody  generally  see  Sheriffs  and 
ConsUbles  (36  Cyc  1668-1681]. 

[e]  The  element  of  espeas*  can- 
not be  considered  by  the  officer  In 
relation  to  his  duty  to  preserve  and 
keep  attached  property.  Bewail  v. 
Mattoon,  9  Mnas.  686;  Newman  v. 
Kane.  9  Nev.  234. 

[f]  Mere  laoonTWi«aas  In  the  re- 
moval of  property  will  not  excuse 
the  ofBcer  from  his  liablltty  In  re- 
spect to  keeping  custody  and  control 
thereof.  Chadbourne  v.  Sumner,  16 
N.  H.  129,  41  AmD  720. 

[g]  Selsnre  of  rspIeTlea  pgoperty 
on  Junior  wrlt^— Where  a  sheriff 
pelzea  property  under  a  Junior  at- 
tachment, taking  It  from  the  posses- 
sion of  the  sureties  on  the  replevin 
bond  In  the  firat  attachment,  thereby 
discharging  them  from  their  liability 
on  the  bond.  It  Is  his  duty  to  keep 
the  property  safe  so  that  It  may  be 
forthcoming  to  nnswer  the  first  writ 
which  constitutes  the  prior  Hen. 
Scarboroui^h  v.  Malone.  67  Ala.  674. 

[h]  Kevy  by  constable;  tuning 
noperty  over  to  ahsrlff. — Under  Ala. 
Civ.  Code  fi  2956.  provjdinir  thnt.  In 
case  of  an  attachment  issued  by  a 
Justice  of  the  peace  for  an  amount 
exceeding  his  Jurisdiction,  tind  not 
more  than  the  amount  of  the  pen- 
alty of  the  constable's  bond,  the  Jus- 
tice may  direct  that  it  be  executed 
by  the  constable,  who  shall  return 
the  same  to  the  court  to  which  It  Is 
returnable,  {  2968,  providing  for  the 
sale  of  property  levied  on  oy  order 
of  the  court,  and  that  the  proceeds 


of  the  sale  shall  be  retained  by  the 
sheriff,  and  S  2069.  authorising  the 
sheriff  to  sell  property  under  certain 
conditions  without  an  order  of  the 
court,  property  levied  on  by  a  con- 
stable, and  delivered  to  the  sheriff. 
Is  In  the  lalter's  possession  as  sheriff, 
and  not  as  mere  bailee  of  the  con- 
stable, although  the  statute  does  not 
expressly  direct  the  constable  to 
turn  the  property  over  to  the  sheriff. 
Joseph  v.  Henderson,  96  Ala.  213,  10 
S  445. 

[1]  SeliTery  of  esecutlen  .to  an- 
other officer. — ^An  officer  levying  at- 
tachment writs  and  an  execution  on 
property  has  been  held  to  be  en- 
titled to  retain  possession  of  the 
property,  although  the  executions  is- 
sued on  Judgments  In  the  attach- 
ment suits  were  subsequently  deliv- 
ered to  another  officer.  Burroughs 
v.  Wright,  19  Vt.  610. 

[J]  Wotorlety  uaeesssoxy^It  is 
not  necessary  for  the  officer  to  show 
In  proof  of  his  continued  possession 
that  he  caused  the  attachment  to  be 
generally  known  la  the  neighborhood, 
and  that  the  property  eonld  not  have 
been  taken  away  without  his  knowl- 
edge, mils  T.  Gomn  14  Oonn.  Sl», 
16  AmD  486. 

[k]  Vosseaslam  of  suootssos  Is  of- 
fice.— A  writ  of  attachment  cannot 
be  said  to  be  wholly  executed  when 
property  Is  seised  thereunder,  as  It 
also  requires  the  officer  to  ''safely 
keep"  the  property  attached,  and, 
where  the  officer's  term  expires  while 
the  property  Is  still  in  his  possession, 
it  becomes  the  duty  of  hla  successor 
to  complete  the  execution  of  the  writ 
by  safely  keeping  the  property  until 
the  writ  is  discharged.  Wood  v. 
Lowden,  117  Cal.  232,  49  P  132. 

[1]  An  olteratloa  of  a  writ,  made 
after  a  service  of  It  by  attachment 
of  property  and  giving  a  summons, 
does  not  excuse  the  officer  from  per- 
formance of  the  duty  of  keeping  the 
property  safely,  that  it  may  be  ap- 
plied to  jsatlsfy  the  Judgment  ob- 
tained by  plaintiff,  or  returned  to 
defendant    Chllds  v.  Ham,  23  Me.  74. 

[ml  Bncludlny  asfen4nnt  '  from 
pMutsea^d)  An  officer  attaching 
machinery  In  us*  at  the  time  by 
defendant  upon  premises  leased  by 
him  has  no  right  to  exclude  defend- 
ant from  the  premises,  notwithstand- 
ing the  lease  ia  also  attached.  Qrey 
V.  Sheridan  Electric  Light  Co..  19 
AbbNCas  (N.  Y.>  168.  See  also  Hol- 
land V.  Anthony.  19  R.  L  216,  36  A 
2.  (2>  That  defendant  ia  allowed 
access  to  the  building  where  the  at- 
tached property  Is  situated  In  the 
possession  of  the  agent  of  the  sher- 
iff does  not  divest  the  latter  of  hla 
custody.  Hamilton  t.  Hartlnger,  96 
Iowa  7.  64  NW  692. 

a.    See  supra  |  694. 

[a]  The  light  of  plointur  in  at- 
tachment to  f<dlow  attached  prop- 
erty Into  the  hands  of  third  persons, 
he  having  acquired  rights  from  the 
owner  after  the  attachment,  de- 
ponds  upon  the  reality  of  the  sher- 
iff's possession  under  the  attach- 
ment, and  If  plaintiff  In  atta.chraent 
was  himself  the  keeper  and  suffered 
the  property  to  be  taken  out  of  his 
possession  and  carried  to  a  distant 
parish,  where  It  was  sold,  without 
any  steps  being  taken  to  regain  the 
possession,  he  cannot  disturb  the 
title  of  the  purchaser.  Whann  t. 
Hufty.  12  La.  Ann.  280. 

3.  Delivery  of  property  to  bailee 
or  reoelptor  see  Infra  SI  616-676. 

4.  Beleose  of  property  on  seeuzUy 
see  Infra  Bl  677-783. 

5.  Beleose  or  dlsolia>fs  of  Usa 
see  supra  SS  526-646, 

Dissolution,  auashal.  or  vooatlon 
of  attachment  see  infra  SI  930-1104. 
fa]    After  Judgment  an  officer  Is 


not  bound  to  deMver  gwods  attacbid 
to  the  Judgment  creditor  that  kemr 
levy  his  execution  on  them,  for  Uw 
officer  is  accountable  to  the  debtw 
no  less  than  to  the  creditor.  BSalu 
V.  Shaw,  7  Mass.  606. 

[b]    After  dlsooBUnaaaM  of  la 
taehment  preoeeding  the  officer  bolit 
the  property  until  noUfled,  or  until 
he  learns  that  the  suit  has  been  6it- 
continued.     VaniMter  t.  Crosmu, 

39  Mich.  610. 

0.  U.  S. — Livingston  Smith.  S 
Pet.  90,  8  L.  ed.  67  (construing  Na« 
Jersey  statute);  Indiana  v.  Baldwin. 
6  Pe<L  80.  to  P.  Cos.  No.  Il,n6s.  » 
Bias.  166  (ooostrulng  Indlaiia  stM- 
ute). 

Ala. — Inman  v.  Schloss.  121  Alt. 
461.  26  8  739:  Joseph  v.  Hendwoon, 
96  Ala.  218,  10  S  841;  Scarborou^  i- 
Malone,  67  Ala.  670. 

Ark. — Stout  V.  Brown,  64  Ark.  H. 

40  SW  701;  Cotton  v.  Atkinson.  M 
Ark.  98,  II  SW  416;  POrrls  v.  Sutt. 
38  Ark.  TO;  Jones  Bnssord,  2  Aik. 
416. 

CaL— Scherr  v.  Little,  60  Got  611: 
Sanford  V.  Boring.  12  Cal.  636. 

COlo.— Collins  T.  Bums,  16  OAl 
7.  26  P  146. 

Conn. — Hills  t.  Gamp,  14  Cmn 
»9,  Se  AmD  486;  Talntor  y.  WU- 
llams.  7  Conn.  271;  Burrows  v.  BtoA- 
dord,  3  Conn.  431. 

Oa.-~Forbea  t.  Morel,  R.  IL  Charit 
23. 

Ida.— Roth  T.  t>uvall,  1  Ida.  149. 
111. — Peo.  V.  Cameron,  7  111.  463; 
Hardin  v.  Slsson,  36  IlL  A.  683. 

Iowa. — Rowley  v.  Painter.  69  Iowa 
482.  29  NW  401;  Littleton  v.  Wym&n. 
69  Iowa  248.  28  NW  682:  Cresswell  t. 
Burt,  61  Iowa  690,  16  NW  730;  Wade- 
worth  V.  Walllker.  46  Iowa  396,  U 
AmR  788. 

Kan. — Gardner  v.  Anthony  Nat 
Bank,  67  Kan.  619,  47  P  616;  Throop 
V.  Maiden.  52  Kan.  268.  34  P  801. 

La. — Gusman  v.  De  Poret,  83  Ia 
Ann.  333:  Scott  v.  Davis,  3t  La.  Ann. 
688;  Dick  v.  Bailey,  2  La.  Ann.  914. 
46  AmD  661;  fYasler  v.  WUlcox.  4 
Rob.  617. 

Me. — Thompson  v.  Baker.  74  Me. 
48:  Franklin  Bank  v.  Small.  26  Me- 
136:  Weston  v.  Dorr,  26  Ue.  176.  41 
AmD  £69:  Ijovejoy  v.  Hutchlns.  23 
Me.  272:  Humphreys  v.  Cobb,  22  Me. 
380;  Waterhouse  v.  Smith,  22  He. 
837;  French  v.  Stanley,  XI  Me.  612: 
Pillsbury  v.  Small,  19  Me.  435;  Kim- 
ball V.  Davlo.  19  Me.  310;  Nichols  v. 
Patten,  18  Me.  281.  36  AmD  713; 
Walker    v.    Foxcroft,    2    He.  276: 


Twombly  v.  Hunewell,  2  He.  3S1. 

Hd.— Corner  t.  Hacklntosh^S  Hd 
374;  Cromwell  t.  Owings,  7  HajT.  A 


J.  65. 

Haas.— BsanUeu     Clark.  SIO  Uaaa 

90,  96  NB  819;  Boynton  v.  Warre« 
99  Mass.  172;  Baker  v.  Warren.  ( 
Gray  527;  Bruce  v.  Holden,  11  Pl6k 
187;  Foster  v.  Clark,  19  Pick.  329; 
Kldrldge  v.  Lancy,  17  Pick.  35S;  Saft 
derson  v.  Edwards,  16  Pick.  144;  Car 
rlngton  r.  Smith.  8  Pick.  419;  Hem 
menway  v.  Wheeler,  4  Pick.  408.  II 
AmD  411;  Bagley  v.  White.  4  fHdh 
395.  16  AmD  363;  Oordon  t.  Jenna 
16  Mas*.  465;  Denny  T.  Warren.  II 
Maes.  420;  Cooper  v.  Howry.  H 
Mass.  5;  Bridge  v.  Wyraan,  14  Max 
190;  Baldwin  v.  Jackson.  12  Maai 
131;  FblUlps  v.  Bridge.  11  HoM.  Z4I 
Sewall  V.  Mattoon,  9  Maaa.  636;  Btak 
v.  Shaw,  7  Mass.  605.  See  also  Bal 
terfleld  v.  Clemence.  10  Cush.  2CS, 
Mich. — Terry  v.  Hetevler.  104  ICUd 
60,  62  NW  164;  Rosenthal  ▼.  DldM 
man,  98  Mich.  208,  67  NW  112.  I 
AmSR  635,  22  LRA  693;  Fletcher  i 
Aldrlch,  81  Mich.  186,  45  NW  «« 
Fletcher  v.  Morrell,  78  HIch.  i 
NW  133:  Vanneter  v.  Croaammn.  | 
Mich.  610:  Qrover  t.  Buck.  S4  MM 
61.6* 


Tor  later  oases,  dsrsieyDmrts  and  ohaaces  In  the  law  sas  cumulative  AnnoUti 


number. 


§§  591-593] 


ATTACHMENT 


[6  C.  J]  311 


the  attaehmeot  defendant,'  unless  tiie  officer  or  his 
agent  was  deprived  of  possession  by  the  wrongful 
aet  of  another  person." 

[\  592]  b.  Natnre  of  TaUnf  and  Possession— 
(1)  OttUnd  of  Oircnmstanees  and  Nature  of  Prop- 
ab^(a)  In  OeneraL  What  act,  what  i^eeies  of 
possessiWf  and  what  degree  of  vigilance  will  con- 
stitute legal  custody  is  often  a  question  of  difficulty, 
depesding  upon  a  variety  of  eiremnatances,  having 
nspect  to  the  nature  and  situation  of  the  prop- 
erty and  the  purposes  for  which  custody  and  vigi- 
luee  are  required,  and  especially  to  the  notice  to 
other  officers  and  persons  having  oonflietii:^  claims." 

Mo. — Metmer  v.  Graham,  68  Mo. 
(S3;  Little  v.  Seymour.  S  Mo.  166; 
Russell  V.  Major.  29  Mo.  A.  167. 
See  also  Nicholson  v.  Meratetter,  68 
Mo.  A.  441. 

Nev.— Moresf  v.  Swift,  15  Nev. 
!1S;  Newman  v.  Kane.  9  Nev.  234. 

N.  H.— Bryant  v.  Oapood,  52  N,  H. 
1S2;  Houston  V.  Blake.  4  3  N.  H.  116; 
Hill  V.  WiBsln.  31  N.  H.  £92;  Chad- 
Iwurae  V.  Sumner.  16  N.  H.  129,  41 
AmD  720:  Whitney  v.  Parwell.  10 
S.  H.  9:  bunklee  v.  Falea,  B  N.  H. 
527;  Chapman  v.  Bellows.  Smith  127. 

N.  Y.— Dodge  V.  Porter,  13  AbbPr 
lu.  See  also  Rhoads  v.  Woods,  41 
Barh.  4TX.  ^  ^ 

K.  a— Roberta  r.  Scales.  2S  K  C. 

a. 

Or. — Qerdea  v.  Sears,  18  Or.  358. 
10  P  631. 

Pa.— McDevUt  v.  Kepple,  9  Pa. 
Dlst.  SSI,  24  Pa.  Co.  133,  31  Plttsb 
UkJNS  48. 

S.  D. — Jon«a  Lumber,  etc.,  Co.  v. 
Vuiz,  S  S-  D.  112.  <0  NW  403,  6S  Am 
8R  314;  Ortswold  v.  Bundback,  4  S. 
D.  HI,  67  NW  S39. 

Tenn. — Pennebaker  T.  Tomltnson, 
I  Tenn.  Ch.  Xll.  _ 

Tex.— Rice  v.  Mlllen  70  Tex.  818, 
r  SW  317,  8  AmSR  <30;  Donald  v. 
:irpenter,  8  Tex.  Civ.  A.  321,  2T  SW 
lODl  See  also  Wolf  v.  Taylor,  68 
rex.  660,  B  SW  865. 

Vt. — Fay  V.  Munson,  40  Vt.  468; 
IritsgH  V.  Taylor,  35  vt.  57;  Austin 
■.  BurllnKton,  34  Vt  506;  Nutt  v. 
Wheeler.  SO  Vt.  436,  73  AmD  316; 
{lake  V,  Ha,tcti,  25  Vt.  556;  Bowman 
.  Barnard,  24  Vt.  355;  Whitney  v. 
.add.  10  Vt.    165;  Pitch  v.  Rogers, 

Vt.  40S:  Adams  v.  Abbott,  2  Vt. 
Pomroy  v.  KIngsley,  1  Tyler 
H.   See  also  Beech  V.  Abbott,  6  Vt. 

Sf. 

Wis. — Llbby    V.  Murray,  61  Wis. 

n.  8  NW  238. 

[n)  Tha  reason  of  tlie  rOle  that 
le  abandonment  of  the  possession 
F  attached  personal  property  ef- 
!Ct8  a  dissolution  of  the  attachment 

that  i>ossession  of  personal  prop- 
ty  is  the  only  indicium  of  owner- 
Hp.  and  suffering  the  debtor  after 
le  service  of  an  attachment  to  re- 
iln  possession  ia  prima  facie  proof 
iat  the  attachment  Is  fraudulent  In 
rpect  to  creditors.  Talntor  v.  Wll- 
Mna,  7  Conn.  271. 
[b1  Vacta  aiaunutliur  to  abandon- 
Bt>~Evfdence  that  furniture  at- 
cbed  on  mesne  process  In  the  house 
'  defendant  was  left  there  by  the 
Deer,  without    defendant's  consent, 

the  cuatodr  of  a  keeper  who  went 
ny  every    nlCTbt,   leaving  no  one 

charge  of  It;  that  on  the  third  day 
ter  tbe  attachment  defendant  gave 
«  otBcer  notice  to  remove  the  keep- 
.  and  forbade  him  to  remove  the 
■nfture;  and  that  the  next  morn- 
t  the  keeper  went  away,  leaving 
1  one  In  charge  of  the  furniture, 
id  giving  no  intimation  of  his  pur- 
ee In  going  away  or  of  when  he 
Md  return,  la  sufficient  to  war- 
Bt  a  finding  that  the  attachment 
Is  abandoned.  Boynton  t.  War- 
n.  )9  Hasa.  172- 

I«l  Tseta  not  Kmonntliir  to  aban- 
bmeaL  Tobacco  In  the  proce.s8  of 

irtBg,  and  in  fonO^tfOD  tlwt  it 


could  not  be  removed  without  great 
damage  to  it,  was  attached  under 
Gen.  St.  c  123  g  57,  and  afterward, 
at  the  time  when  It  was  required  to 
be  stripped  and  packed,  was  stripped 
and  packed  by  defendant  In  boxes 
so  that  It  could  be  transported  with- 
out injury.  No  arrangement  was 
made  between  defendant  and  the  at- 
taching ofllcet-  in  regard  to  the  strip- 
ping and  packing,  and  the  officer  did 
not  see  the  tobacco  until  after  it 
was  packed,  when  he  locked  up  the 
boxes  containing  It  in  a  building 
upon  defendant's  premises.  Defend- 
ant afterward  mortgaged  it  to  a 
person  who  had  no  knowledge  of  the 
attachment.  The  key  to  the  building 
was  kept  by  the  officer  for  several 
months,  and  then  given  to  defend- 
ant's assignee  in  bankruptcy  to  en- 
able him  to  examine  the  property, 
and  by  him  lent  to  defendant  for  a 
special  purpos^  without  the  knowl- 
edge of  tbe  omcer.  The  mortgagee 
afterward  took  possession  and 
placed  a  keeper  In  charge  of  the  prop- 
erty, from  whom  and  against  whose 

frotMt  It  vas  taken  by  tlw  officer, 
t  was  held  that  there  was  no  such 
misconduct  or  neglect  shown  on  the 
part  of  plalntlfC  or  the  ofBcer  as 
would  dissolve  the  attachment. 
Cheshire  Nat.  Bank  v.  Jewett,  119 
Mass.  241. 

[dl  Abandoiuiieiit  by  baOeSif— If 
the  bailee  appointed  by  the  sheriff 
either  permanently  or  temporarily 
abandons  his  trust,  the  lien  of  the 
attachment  will  be  lost,  Hardin  v. 
Slsson,  36  in.  A.  388:  Bagley  v. 
White,  4  Pick.  (Mass.)  395,  16  AmD 
353;  Russell  v.  Major,  29  Mo.  A.  167. 

[e]  If  an  adverse  olalmaat  oonaa 
into  possession  upon  abandonment  of 
possession  by  the  attaching  officer 
or  the  keeper  appointed  by  Elm,  the 
lien  created  by  the  attachment  is 
lost  Sanderson  v.  Sdwards,  16  Pick. 
(Mass.)  144;  Carrlngton  v.  Smith,  8 
Pick.  (Ma.ss.)  419;  Bagley  v.  White, 
4  Pick.  (Mass.)  395,  16  AmD  853. 

[f]  BITset  of  notios. — Where 
goods  have  been  attached,  but  the 
officer  lias  not  retained  possession  of 
them,  notice  of  the  attachment  will 
not  preserve  the  lien  against  an  at- 
tachment by  another  officer.  Bagley 
V.  White,  4  Pick.  (Masa)  395,  16 
AmD  353.  But  compare  Cooper  v. 
Newman.  46  N.  H.  839  (holding  that, 
where  an  officer  attached  cattle  of 
the  debtor,  and  then  allowed  them  to 
remain  in  the  debtor's  possession, 
upon  an  nrdaratandlng  between  him- 
self and  the  debtor  that  the  attach- 
ment should  stlU  subsist,  the  at- 
tachment was  not  thereby  dtsiiolved 
as  against  the  debtor  or  any  one 
having  notice  of  these  facts). 

[g}  Abandonment  a  qnestloii  of 
faotl^Whether  there  has  been  in  any 
given  case  an  abandonment  of  an 
existing  attachment  is  ordinarily  a 
ouestlon  of  fact  to  be  submitted  to 
the  jury  with  proper  instructions. 
Com.  V.  Brigham,  123  Mass.  248; 
Gordon  v.  Jenney.  16  Mass.  465. 

7.  Conn  v.  (Sildwell.  6  111.  581; 
Fifleld  V.  Wooster.  21  Vt.  215. 

8.  Clow  V.  Gilbert.  54  111.  A.  134; 
Harriman  v.  Grav.  108  Mass.  229; 
Bult«|-A«l^   Vf   CleiPWCe,   IV  C»8>>. 


[$  593]  (b)  Property  Incapable  of  Hannal  Seis- 
ure.  Where  an  officer  makes  a  constructive  levy 
upon  property,  which  by  reason  of  its  bulk  or  for 
other  cause  cannot  be  immediately  removed,***  be 
does  not  thereby  deprive  himself  of  the  right  to 
I'^in  actual  possession  of  the  attached  property 
whenever  neeessary  for  its  preservation.  His  lia- 
bility to  have  sneh  property  forthcoming,  that  it 
may  be  taken  on  execution,  is  tbe  same  as  if  it 
had  been  taken  into  his  actual  possession;^*  and  the 
property  is  r^arded  as  constructively  in  his  pos- 
session, and  he  must  use  ordinary  care  and  dili- 
gence for  its  preservation  and  safe-keeping.*' 

(Mass.)  269;  Woodward  v.  Lislunan, 
80  N.  J.  L.  686,  688,  78  A  701  Celt 
Cyc];  Beech  v.  Abbott.  <  Vt  (86. 
See  supra  S  532. 

"It  certainly  is  not  necessary,  in 
order  to  maintain  a  lien  by  attach- 
ment, that  a  keeper  should  be  at  all 
times  able  to  resist  fraud  and  vio- 
lence in  retaining  his  actual  posses- 
sion." Harriman  v.  Gray,  108  Mass. 
229,  232. 

[a]  Tlis  tsmponrr  sMlnslon  of  a 
ksspsT  by  fraud  os  vlolsnos  raises 
no  presumption  of  abandonment. 
Harriman  v.  Gray,  108  Mass.  229. 

9.  Sanderson  v.  Eldwards,  16  Pick. 
(Mass.)  144;  Hemmenway  v.  Wheeler, 
14  Pick.  (Mass.)  408.  25  AmD  411; 
Young  v.  Walker.  12  N.  H.  502  [lim 
Dunklee  v.  Fales,  5  N.  H  527] 
(where  the  court  used  the  language 
of  the  text);  Roberts  V.  Scales,  23 
N.  C.  88;  Phliltps  v.  llKKert.  146  Wis. 
43,  12S  NW  654,  82  XRANS  188, 
AnnCasl912A  1118-. 

[a]  ntasttatlo&r— The  nils  re- 
quiring the  officer  to  take  Immediate 
possession  Is  subject  to  the  proviso 
that  the  delay  to  remove  tbe  prop- 
erty Is  only  for  a  reasonable  time 
and  is  then  accounted  for  by  the 
stats  of  the  property,  as,  for  example, 
that  It  was  a  growing  crop,  an  article 
In  the  course  of  being  manufactured, 
or  the  like.  Roberts  v.  Boalss,  28  N. 
C  88. 

*{b]  After  a  isTT  apoB  animals  oa 
a  range  the  owner  was  still  in  con- 
trol for  the  purpose  of  attending  to 
the  stock  and,  if  negligent  in  this 
regard,  neither  the  officer  nor  plaln- 
tilT  in  attachment  was  liable  for  tha 
resulting  damage,  although  the  origi- 
nal writ  might  be  void.  Donald  v. 
Carpenter,  8  Tex.  Civ.  A.  321.  27  SW 
1058. 

Xaage  isry  yaaanUr  see  supra  | 

433. 

10.  See  supra  I  432. 

11.  Wentworth  v.  Sawyer,  78  Me. 
484;  Shephard  v.  Butterfleld,  4  Cush. 
(Mass.)  425,  50  AmD  796;  Seibels  v. 
Northern  Cent.  R  Co..  80  S.  C.  133. 
144,  61  SB  435,  16  LRANS  1026  [clt 
Cycl;  Pay  v.  Munson,  40  Vt.  468; 
McOformsby  v.  Morris,  20  Vt.  417. 

[a]  Offlosr  has  no  furtbsr  datUs 
util  sssontion.^ — On  attachment  of 
bulky  or  irremovable  property,  under 
Mass.  Pub.  St.  c  161  S  6S,  the  ofDiter. 
after  having  deposited  a  copy  of  the 
writ  and  return  with  tbe  clerk,  has 
notninc  further  to  do  until  exeou- 
tion.  Hlgglns  V.  Z^nnan,  167  Mass. 
384,  82  NB  864. 

U.   Shephard  Butterfleld,  4 

Cush.  (Hasa.)  486,  60  AmD  786;  Va.r 
V.  Munson,  40  Tt.  468;  Smith  v. 
Church,  27  Vt.  168.  Compare  Hub- 
bell  v.  Root,  2  Allen  (Mass.)  186 
(where  it  was  held  that  under  such 
an  attachment  the  officer  is  not  re- 
sponsible as  If  the  property  were  in 
his  actual  custody,  and  that  If,  with- 
out his  knowledge  or  consent,  the 
property  is  removed  so  that  It  can- 
not be  found  to  be  taken  on  exeou- 
tion.  he  Is  not  liable). 

[a]  xunstration. — Where  an  offi- 
cer attached  bales  of  hay  lying  near 
a  railroad  depot  by  leaving  a  copv 
of  the  writ  and  return  in  the  town 
pl«rk'9  Qfflce,        #14  Pot  take  per- 
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li  594]    (2)  Delivery  to  Keeper,  Servant,  or 

Ageut.^^  An  attaching  officer  need  not  retain  per- 
sonal possession  of  the  attached  property,  but  may 
deliver  it  to  a  keeper^  servant;  or  agent,  whose  pos- 
session  will  be  regarded  as  the  possession  of  the 
oflficer.^* 

595]    (3)  Necessity  for  Oontizmoiu  Presence. 

The  continuous  presence  of  an  attaching  officer,  by 
himself  or  agent,  with  the  property  attached,  is  not 
necessary.  It  is  sufficient  if  be  exercise  due  dili- 
gence to  prevent  the  property  from  going  out  of 
his  control." 

59ti]  (4)  Allowinc  Debtor  to  Use  Prop«rty.^" 
Merely  allowing  the  debtor  to  use  property  not 
consumable  in  the  use  will  not  be  regarded  as  an 
abandonment  of  the  attachment  if  the  officer  or  his 
agent  has  it  in  his  power  at  all  times  to  take  it 
into  actual  possession  although  it  has  been  con- 
sidered that  in  such  cases  there  should  be  a  keeper 
immediately  representing  the  attaching  officer  who 
should  be  in  possession  and  control  of  the  prop- 

Bonal  posseaalon  of  the  same  or  put 
anyone  in  charge  thereof,  and  the 
hay  was  not  forthcoming  to  be  ap- 
plied cn  an  execution,  It  was  held 
that  he  did  not  use  due  care  and  dili- 
gence In  the  custody  and  preserva- 
tion of  the  same.  Fay  v.  Munson, 
40  Vt.  468. 

13.  Deltverr  to  receiptor  or  Imllee 
see  Infra  gg  616-675. 

14.  Cal. — Sinaheimer  v.  Whitely, 
111  Cal.  378,  43  P  1109.  B2  AmSR 
192.  See  also  Atgeltlnger  v.  Whelan, 
133  Cal.  110.  65  P  12B. 

Colo. — Flanagan  v.  Newman,  S 
Colo.  A.  245.  38  P  431. 

Conn. — Tomllnaon  v.  Collins,  80 
Conn,  364. 

111.— Hanchett  v.  Ives,  83  III,  A. 
471  [rev  on  other  grounds  133  111. 
332,  it  NE  396]. 

Ky. — Howell  t.  Commercial  Bank, 

5  Bush  93, 
Im. — Myers  v.  Myers,  8  La.  Ann. 

869.  &8  AmD  689.  See  also  Dick  v. 
Bailey,  2  La.  Ann.  974,  46  AmD  661, 

Me.— Torrey  v.  Otla,  67  Me,  S73; 
Houlton  V,  Chadborne,  31  Me,  15E; 
Franklin  Bank  v.  Small,  24  Me.  52; 
Bastman  v  Avery,  23  Me.  248;  Gower 
V.  Stevens,  19  Me.  92,  36  AmD  737. 

Mass. — Leach  v.  Eastman,  182 
Mass.  144,  65  NB  60;  Donham  v. 
Wild,  19  Pick.  520,  31  AmD  161; 
Hemmenway  v.  Wheeler,  14  Pick.  408. 
26  AmD  411:  Fettyplace  v,  Dutch,  13 
Pick.  388,  23  AmD  688;  Train  v. 
Wellington,  12  Mass.  495;  Baldwin  v. 
Jackson,  12  Mass.  131. 

N.  H.— Runlett  v.  Bell,  6  N.  H.  433. 

Oh. — Root  V.  Columbia,  etc,  R.  Co., 
46  Oh.  St.  222,  12  NR  812. 

S.  D. — Jolley  v.  Dunlop.  84  S.  D. 
213.  147  NW  980. 

Tex. — Wolf  V.  Taylor,  08  Tex.  660. 

6  SW  855. 
Vt. — Austin  V.  Burlington,  84  Vt. 

506;  Marshall  v.  Town,  28  Vt.  14; 
Davis  v.  Miller,  1  Vt.  9. 

Wis. — Gallun  v.  Well,  116  Wis.  236, 
92  NW  1091. 

See  also  Chapman  v.  Redlck,  41 
Fla.  120,  25  S  673;  Clti«ens'  Nat.  Bank 
V.  Loomls.  100  Iowa  266,  69  NW  448, 
62  AmSB  571;  I>ultU8  V.  Crelghton,  14 
Can.  S.  C.  740, 

[a]  Deleration  of  antkoilty  by 
kMp«r<--A  keeper  appointed  by  an 
attaching  officer  Is  not  authorized  to 
delegate  his  authority  to  a  third  per- 
son, even  though  the  written  author- 
ity given  him  la  directed  to  himself 
"or  bearer,"  Connor  v.  Parker.  114 
Mass,  331. 

[b1  Bsfaaia  of  responalbfUty  by 
kesperi— Attached  property  placed  by 
the  officer,  by  permission,  upon  the 
premises  of  one  who  refu.ses  to  as- 
sume any  responsibility  concerning 
it  Is  still  in  the  possession  and  cus- 
tody of  the  officer,  Marshall  v. 
Town.  28  Vt.  14. 


erty,  and  that  the  use  should  be  under  the  inmu- 
diate  supervision  of  such  keeper. 

597]  (5)  Confusion  of  Ooods.  If  an  officer 
mixes  goods  attached  by  him  with  other  goods  of 
the  same  kind  previously  attached  by  another  of- 
ficer, on  a  writ  against  the  same  defendant,  bo  tbat 
the  former  goods  cannot  be  identified,  the  lien  of 
the  last  attachment  is  lost.^° 

[4  598]  (6)  Delivery  of  Pioperty  to  Glumini 
Where  a  third  person  claims  to  be  the  owner  o! 
attached  goods,  the  officer  may  in  his  diseretioo 
release  tho  same  to  him,  but  he  does  so  at  his  peril, 
and  the  burden  is  npon  him  to  establish  that  sneh 
property  did  not  belong  to  attachment  defendant" 

599]  (7)  Return  of  Property  to  Debtor."  U 
the  attaching  of&cer,  or  any  person  to  whom  he  maj 
deliver  the  goods  for  safe-keeping,  permits  tbem 
to  return  to  the  possession  of  the  debtor,  the  at- 
tachment is,  with  respect  to  other  creditors,  ipso 
facto,  dissolved  but  it  baa  been  held  that,  when 
an  officer  allowed  the  attached  property  to  remain 


18.  Mills  V.  Camp,  14  Conn.  219, 
36  AmD  488;  Fettyplace  V.  Dutch,  13 
Pick.  (Mass.)  388.  23  AmD  688.  See 
also  Woodward  v.  Llshman,  80  N.  J. 
L.  686,  5S8.  78  A  701  Celt  Cyc];  Wolf 
V.  Taylor,  88  Tex.  660,  5  SW  855. 

[a]  Illitstratloiu. — (1)  Where  a 
keeper  of  wood  and  lumber  on  a 
wharf  left  his  wharf  on  Sunday 
morning,  fastening  the  gates  as 
usual  on  such  days,  and  returned  in 
the  afternoon,  the  attachment  was 
not  dissolved.  Fettyplace  v.  Dutch. 
13  Pick.  (Mass.)  388.  23  AmD  6S8. 
(2)  Where  goods  In  a  dwelling-house 
were  attached,  and  the  keeper  locked 
the  front  door,  retaining  the  key, 
and  remained  either  in  the  house  or 
at  work  In  an  adjoining  shop  In  sight 
of  the  only  door  of  the  house  that 
was  open.  In  order  to  keep  the  pos- 
session of  the  goods  intrusted  to 
him,  and  so  that  they  could  not  be 
removed  without  his  knowledge.  It 
was  held  that  there  was  sufflclent 
possession  to  maintain  the  attach- 
ment. Train  t.  Wellington,  12  Mass, 
496. 

[b]  Ooimr  away  to  conmtlt  attor- 
neys—Where the  officer  levied  upon 
personal  property  and  took  it  into 
his  actual  possession,  but  left  It  tn 
Its  original  place  for  a  short  time 
while  he  went  to  consult  with  an  at- 
torney, it  was  held  that  there  was  a 
valid  levy  and  no  Intention  on  the 
part  of  the  officer  to  abandon  the 
property.  Nicholson  v.  Merstetter. 
68  Mo.  A.  441. 

le.  Betnn  of  property  to  debtor 
see  infra  i  599. 

17.  Small  V.  Hutchlns,  19  Me.  255; 
Farrinffton  v.  Edgerley,  13  Allen 
(Mass.)  453:  Train  v.  Wenington.  12 
Mass.  495;  Young  v.  Walker,  12  N.  H. 
502  [11m  Dunklee  v.  Fales,  5  N.  H. 
527]-  See  alsO  Sanderson  v.  Ed- 
wards, 16  Pick.  (Mass.)  144. 

"The  mere  fact,  then,  that  the 
property  is  used  by  the  debtor,  would 
not  seem  to  be  enough  to  dissolve 
the  attachment,  so  that  another  offi- 
cer could  acquire  a  Hen  upon  It,  par- 
ticularly where  he  knew  there  was 
a  subsisting  attachment.  The  knowl- 
edge must,  it  ts  true,  extend  beyond 
the  fact  that  the  goods  had  been 
once  under  attachment.  What  act, 
what  species  of  possession,  and  what 
degree  of  vigilance,  will  constitute 
legal  custody.  Is  often  a  qaestlon  of 
difficulty,  depending  on  a  variety  of 
circumstances,  having  respect  to  the 
nature  and  situation  of  the  property, 
and  the  purposes  for  which  custody 
and  vigilance  are  required;  and  espe- 
cially, to  the  notice  to  other  otllcers, 
and  persons  having  conflicting 
claims.^'  Young  v.  Walker.  12  N.  H. 
502.  607  [lim  Dunklee  v,  Fales,  5  N. 
H.  627]. 

[a]    xnwtr»tloii.~Where  prop- 


erty attached  was  put  into  the  pos- 
session of  a  boarder  In  the  debtor's 
house,  and  the  debtor  was  i>ennitted 
to  use  it,  but  there  was  no  deslKB 
to  cover  the  property  by  a  pretend»l 
attachment,  it  was  held  that  the  at- 
tachment was  not  dissolved  aa  to  a 
second  attaching  creditor,  who  knew 
of  the  Drat  attachment  Baldwin  t. 
Jackson,  12  Mass.  131, 

[bl  Where,  from  mottvea  of  ooh- 
pasBton  for  tke  debtor's  family, 
tides  of  necessity,  such  as  houB«- 
hold  furniture  without  which  tli« 
family  cannot  consist,  are  used  by 
them  by  permission  of  the  officer,  the 
attachment  may  continue  in  tont 
notwithstanding.  Train  v,  Welling- 
ton. 12  Mass.  495. 

18.  Jones  Lumber,  etc,  Co.  v. 
Paris,  6  S.  D.  112,  60  NW  403,  S> 
AmSR  814  [cit  Bagley  v.  White,  i 
Pick.  (Mass.)  395.  IS  AmD  SSS:  Bald-! 
win  v.  Jackson.  12  Mass.  ISl.  the  for-i 
mer  case  being  almost  directly  in; 
point], 

19.  Oordon  t.  Jenney,  16  Mas*. 

466.  I 
SO.    Wadsworth    v.    Walllker.  4S! 
Iowa  39S,  24  AmR  788.  | 
ai.   Allowiar  debtor  to  mmm  prop- 
erty see  supra  S  696, 

Debtor  as  r«Q«totor  for  prapsrtr 
see  infra  I  619. 

aa.  Conn. — TaJntor  v.  Wtlllama,  7 
Conn.  271;  Burrows  V,  Stoddard,  3 
Conn.  431. 

Me.— PlUsbury  t.  Small.  19  3fej 
436:  Gower  v.  Stevens.  19  Me.  93,  M 
AmD  737, 

Mass. — Robinson  Mansfleld.  1! 
Pick.  139;  Carrlngton  v.  Smith,  1 
Pick.  419;  Bagley  v.  White,  4  Pick 
395.  16  AmD  353.  See  also  Bovntoc 
V.  Warren,  99  Mass.  172  (where  th< 
evidence  was  held  sufficient  to  war- 
rant a  finding  that  the  attachm«:iid 
waa  abandoned). 

N.  H.— Houston  v.  Blake,  tt  S.  H 
115;  Dunklee  v.  Pales.  5  N.  H.  B27- 
Oh. — Root  V.  Columbia,  etc.,  R.  Co 
45  Oh.  St.  222.  12  NE  812. 

VI.— Whitney  v.  Ladd.  10  VL  16! 
Pomroy  v.  Kingaley,  1  T>-ler  2* 
See  also  Soule  v.  Austin,  35  Vt.  51S. ' 

See  also  Rhoads  v.  Woods,  < 
Barb.   (N.  Y.)  471. 

[a]  XUnatratlon. — Where  the  pro) 
erty  was  left  In  defendant's  possa 
slon,  with  authority  to  use  It  l 
he  wished  provided  he  should  kei 
the  quantity  good,  the  levy  was  he 
Insufficient  and  Invalid  as  betwei 
the  parties.  Littleton  v.  Wyman.  i 
Iowa  248.  28  NW  682:  Nockles  1 
Pggspleler.  47  Iowa  400;  Tbompari 
v.  Baker  74  Me.  4)t;  French  ».  Stal 
ley,  21  Me.  512.  See  also  Barrows 
Stoddard,  3  Conn.  160.  I 
[hi  DellTerr  to  debtor  Inr  4 
eelptOT.— (1 )  An  attachment  was  <a 
solved  by  the  delivery  of  the  prc^ 
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in  the  debtor's  possession  under  the  understanding 
between  himself  and  the  debtor  that  the  attachment 
should  still  subsist,  this  did  not  disBolve  the  at- 
tachment as  against  the  debtor  or  any  one  having 
notice  of  these  facts."  If  the  dissolution  of  an 
attacbment  is  effected  by  the  delivery  of  the  prop- 
erty by  the  officer  into  the  possession  of  the  debtor, 
the  attachment  cannot  be  revived  by  a  redelivery 
by  the  debtor  to  the  officer.'* 

[(  600]  c.  Place  of  Owtody— (1)  In  OenenO. 
Where  property  is  taken  under  attachment  it  is  im- 
material in  what  place  it  is  kept  by  the  officer." 

li  601]  (2)  Bemora!  from  iKate.  The  removal 
by  the  attaching  officer  or  his  bailee  of  attached 
goods  from  the  state  in  which  the  attachment  is- 
sued will  not  diseha^  the  attaobing  officer's  spe- 
eial  property  therein." 

602]  d.  Ertent  of  Officer's  Interest— (1)  In 
QewaL  An  officer  has  only  sueh  gpedal  interest 
in  attached  property  in  bis  possession  as  the  lien 
of  liie  attachment  ereates,'^  and  it  is  measured  by 
the  amount  necessary  to  pay  the  debt  for  vhieb  the 
property  has  been  attached." 

[i  603]  (2)  Effect  of  Close  of  Offldsl  Tenn. 
It  is  the  duty  o£  the  of^r  levying  an  attachment 
to  keep  the  property  and  have  it  forthcoming  on 
demandt  although  not  demanded  until  after  the 
close  of  his  official  terra." 

[4  604]  (3)  Where  Property  Jointly  Owned. 
Where  personal  property  owned  by  tenants  in  com- 


mon is  attached  in  a  suit  against  one  of  them  the 
officer  is  entitled  to  the  possession  and  control  of 
the  whole,"*  but  his  authority  does  not  extend  to 
making  a  division  of  the  property  so  as  to  set 
apart  the  share  of  the  tenant  sued.^*^ 

606]  e.  ^yment  into  Court.  In  the  absence 
of  statutory  directions  to  that  e£Fect,  the  attaching 
officer  should  not  be  ordered  to  pay  into  court  money 
which  he  has  attached  or  which  is  in  his  hands  as 
the  proceeds  of  attached  pn^rty;*'  but  he  may 
do  so,  and  in  such  case  the  money,  when  so  paid 
into  court,  is  still  subject  to  the  lien  of  attachment 
to  the  same  extent  and  effect  as  if  retained  in 
the  hands  of  the  attaching  officer." 

606]  f.  Perniittlnf  Ezunlnatlon  of  Books  and 
Papers,  It  has  been  considered  that  an  attaching 
officer  is  not  bound  to  pwmit  partiea  whose  boo^ 
and  papers  are  in  his  custody  by  virtue  of  a  levy 
under  a  writ  of  attachment  to  esamine  them;^  but 
a  plaintiff  who  has  caused  the  sheriff  to  levy  an 
attachment  on  property  of  the  debtor,  and  on  books 
and  papers  of  the  debtor  relating  to  sueh  prop- 
erty, has  been  held  to  have  a  right  to  aamine  the 
books  and  papers  by  leave  of  me  court  so  far  as 
is  necessary  to  enable  him  to  enforce  the  attach- 
ment.** 

li  607]  S.  Actions  for  TioUtion  of  FoMOSsion 
— a.  Bight  of  Action.  Possession  of  attached  prop- 
erty vests  in  the  officer  until  the  property  is  dis- 
posed of  and  his  title  is  not  only  sufficient  to  sup- 


erty  to  the  debtor  by  the  receiptor, 
aJtboug-h  It  -was  under  the  daUy  su- 
pervision of  the  latter  and  the  debtor 
promised  to  redeliver  It  on  demand- 
Raker  V.  Warren,  6  Gray  (Mass.)  527. 
(!)  Where  property  is  in  the  posaes- 
sloii  of  the  owner,  and  there  ts  no 
evidence  of  an  attachment  havinir 
been  levied  upon  it.  it  Is  liable  to 
be  attached  by  any  officer  Ignorant 
ot  a  prior  attachment.  Bruce  v. 
Rolden.  21  Pick.  (Mass.)  187. 

Ic]  A  1K»M  HAe.mortSMee  of 
personal  property  which  at  the  time 
of  the  execution  of  the  mortKafe  was 
In  the  possession  of  the  mortgagor, 
vill  hold  It  asalnst  a  prevloaa  at- 
tachment if  he  had  no  notice  that 
the  attachment  was  still  subsisting. 
Carpenter  v.  Cummlnga,  40  N.  H.  158. 

33.  Cooper  V.  Newman,  45  N.  H. 
33S. 

H.   Gower       Stevens,  19  Me.  S2, 

IC  AmD  737. 

[a]  mi*  Is  trae,  although  the 
property  is  redelivered  to  the  officer 
«rith  the  Intent  that  it  may  be  ap- 
propriated to  the  payment  of  th€i 
iebt  for  which  it  had  been  attached. 
Sower  V.  Stevens,  19  Me.  92,  36  AmD 
rJ7. 

as.  Ca.rter  v.  Clarh,  28  Conn.  512 
la  case  of  an  attachment  made  by  a 
Mraon  specially  deputed);  Levrls  v. 
Horse.  20  Conn.  211. 

[a]  TakUur  vossessloB  of  Aefeiid- 
Urtl  prmalsM. — If  an  officer  takes 
■xrluRive  pos»es8ion  of  defendant's 
lulldlng  for  the  purpose  of  keepinfr 
itUched  goods  therein,  this  will  not 
iToid  the  attachment,  although  the 
ict  may  be  a  trespass.  Newton  v. 
Warns.  4  Vt.  4  37.        „      ,  , 

26,  Brown  el  I  v.  Manchester,  1 
?lck.  (Maas.)  232  [appr  Dick  v 
9Wley  2  La.  Ann.  974.  46  AmD  5611 
[where  it  was  said  that  there  seemed 
»be  no  difference  as  to  the  authority 
It  the  ofUcer  over  the  goods,  be- 
Swwn  carryinff  them  Just  over  the 
Ine  of  an  adjoining  state  and  car- 
rying them  into  another  county,  for 
to  had  as  much  authority  In  the  one 
Mace  as  he  had  in  the  other) -tjt ley 
h  Smtth.  7  Vt.  164^  29  Amb  152. 
fee  also  Phillips  V.  Eggert,  145  Wis. 
It,  129  NW  654,  S2  LRANS  132,  Ann 
Buil9i2A  1112.      ^  . 

[a]   WtmuurvrnX   tot  uatowfU  par- 


pose. — Where  the  sheriff  removed  the 
attached  property  from  the  state  for 
an  unlawful  purpose,  he  became,  by 
such  abuse  of  his  authority  and  vio- 
lation of  his  official  duty,  a  tres- 
passer ab  Initio,  and  the  property 
became  subject  to  the  claims  of  other 
creditors.  Dlok  v.  Bailey,  Z  La.  Ann. 
974.  4(1  AmD  661  (where  the  court, 
however,  approved  the  decision  In 
Brownell  v.  Manchester,  1  Pick. 
(Mass.)  2S2,  as  to  the  saneral  effect 
of  a  removal). 

ST.  affMt  of  Imrf  upon  ttUe  to 
property  see  supra  I  467. 

Sxtont  of  Um  of  nttaeiiUMit  see 
supra  fi  6MM25, 

tt.  Ark. — Jetton  v.  Tobey,  62  Arft. 
84.  84  SW  631. 

Me. — ^Walker  v.  Foxcroft,  2  Me. 
270. 

Mass. — ^Farrington  v.  Edgerley,  IS 
Allen  463. 

Minn. — ^Wheaton  v.  Thompson,  20 
Minn.  196. 

Mo.— Kerr  v.  Brew,  90  Ho.  147.  2 
SW  1»6. 

N.  H.— Holt  v.  Burbank.  47  N.  H. 
164. 

Vt. — ^Blodgett  V.  Adams,  24  Vt  23. 

Antotut  for  widoli  attached  prop- 
erty bound  generaily  see  supra  f  525, 

99.  Bagely  v.  Livermore,  45  Cal. 
613:  Baker  v.  Baldwin.  48  Conn.  131; 
Smtth  v.  Bodflsh,  33  Me.  136;  Morton 
V.  White.  16  Me.  53. 

[a]  The  removal  of  a  sheriff  from 
ofloe  does  not  affect  the  rule.  Tukey 
V.  Smith.  18  Me.  125.  86  AmD  704 
and  note. 

30.  Sharp  v.  Johnson,  88  Or.  246. 
63  P  485.    See  supra  {  448. 

31.  Veach  V.  Adams,  51  Cal.  609. 
See  supra  S  448. 

33.  Dodge  V.  Portop,  18  AbbPr 
(N.  T.)  258  (holding  that,  under 
Code  S  232,  which  directed  the  sher- 
iff to  keep  the  attached  property,  or 
its  proceeds,  and  9  237,  which  dl^ 
rected  him  to  satisfy  the  Judgment, 
if  any,  out  of  it,  the  court  would  not 
order  him  to  pay  the  proceeds  Into 
court  at  the  instance  of  one  of  de- 
fendants who  held  a  prior  execution 
against  the  Other,  In  which  the  sher- 
m  levied  on  the  same  property  be- 
fore the  attachment,  unless  the  sher- 
iff or  his  sureties  were  Irresponsible). 

[al   n«  eanut  Iwulsr  ttm  otdsr  of 


attachment  is  without  antkorltr  to 

require  any  part  of  the  property  or 
money  held  by  an  officer  under  proc- 
ess of  the  court,  whose  officer  he  is, 
to  be  paid  Into  the  court  Issuing  the 
order  of  attachment  until  a  final  ad- 
judication by  the  court  having  cus- 
tody of  the  funds,  and  no  bond  can 
be  required  of  such  officer  because 
the  extent  of  the  debtor's  Interest 
cannot  be  known  until  a  final  adjudi- 
cation by  the  court  having  custody 
of  the  funds.  Orlopp  v.  Schueller, 
26  Oh.  CIr.  Ct.  127. 

83.  Kendallvtlle  First  Nat.  Bank 
V.  Stanley.  4  Ind.  A.  213,  30  NB  799: 
Lemly  v.  Ellis,  143  N.  C.  200,  65  SB 
629;  Shaffer  V.  Baymond.  1  Phils, 
(Pa.)  91. 

[a]  VlLsre  %  ahnUI  !•  gandalMd 
in  respect  to  money  oflotallj  held  by 

him,  if  he  pays  It  to  the  clerk  of  the 
court,  although  without  an  order  of 
court,  this  Is  a  payntent  Into  court 
under  the  provision  of  the  statute 
that  In  the  case  of  money  attached 
in  the  hands  of  oflloers  of  court.  It 
"must  be  paid  into  court,  to  abide  thft 
result  of  the  suit,  unless  the  court 
otherwise  directs.'*  Warren  v.  Mat- 
thews, 96  Ala.  183.  185,  11  S  385. 

34.  See  McCartan  v.  Van  Syckel, 
10  Bosw.  <N.  T.)  694,  697  (where  Bos- 
worth,  C.  J.,  said:  "1  do  not  assent 
to  the  proposition  that  the  SherltC 
is  obliged  to  permit  either  of  the 
parties  to  examine  the  books,  or  to 
incur  the  inconvenience  and  hacarda 
of  granting  the  free  exercise  of  that 
privilege,  or  of  allowing  them  to 
exercise  it,  and  providing  a  guard  to 
watch  the  parties.  In  a  case  where 
such  precaution  would  be  neces-- 
sary").  But  compare  Garden  V, 
Sahey,  10  NTWklyDIg  33. 

85.  Brooke  v.  Fosfer,  20  AbhNCas 
200  [foil  Bleler  v.  Davidson,  20  Abb 
NCas  207  note,  and  dlsappr  Oardner 
V.  Sabey,  10  NTWklyDIg  83,  where 
it  was  held  that  the  sheriff  should 
allow  no  one  to  examine  books  at- 
tached by  him.  except  defendant,  his 
assignee,  or  agent]. 

Ca}  Tor  form  of  order  permitting 
an  attaching  creditor  to  examine 
books  and  papers  of  the  debtor  rela- 
tive to  the  attached  property  see 
.Brooke  v.  Foster.  20  AbbNCas  (N. 
Y.)  200. 
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port  an  action  for  a  violation  of  flafih  possession,** 
but  the  right  of  action  ties  vith  him  exelnsively 
and  the  attaching  creditor,  as  a  rule,  acquires  no- 
such  interest  in  the  attached  property  as  to  give 
him  a  right  of  action  for  a  violation  of  the  officer's 
possession,''  in  the  absence  of  statute  to  the  con- 
trary.** 

[4  608]  b.  Form  of  Actioit— (1)  Beplerin,  Tres- 
pus,  or  Trover.  The  form  of  action  maintained  by 
an  attaching  o£9cer  for  a  violation  of  the  possession 
of  the  attached  property  may  be  either  Teplevin, 
treroass,  or  trover.'* 

[%  609]  <2)  Oontaiipt  FrocMdings.  A  stranger 
to  a  pending  suit  may  be  proceeded  against  as  for 
contempt  for  interfering  vith  property  attached 


therein.*" 

[i  610]  c.  Conditioiu  Pr«ced«nt."  A  demand 
for  the  return  of  attached  property  is  not  neces- 
sary in  an  action  for  the  conversion  thereof  wlim 
it  has  been  destroyed  by  the  wrongful  act  of  de- 
fendant therein/^ 

[%  611]  d.  Defenses.  Informality  or  irregularity 
in  the  attachment  proceedings  has  been  held  to  be 
available  as  a  defense  in  an  action  by  the  attach- 
ing officer  for  a  violation  of  his  possession;**  bat  it 
has  also  been  held  that,  in  trespass  by  an  offieer 
against  a  third  person  for  taking  property  attached, 
defendant  cannot  show  that  the  property  was  ex- 
empt from  attaehmakt.**  In  trover  by  the  officer 
against  the  servant  of  defendant  in  the  attieb- 


88.  Clow  T.  Oilb«rL  G4  HI.  A. 
184:  Paul  V.  HoM,  28  La.  Ann.  852; 
RhoadB  «1  Barb.  (N.  T.) 

1912A  1112. 

[a]    aroma  of  ofloar'a  zUrltt  of 

action. — An  officer  who  has  attacbftd 
property  can  only  maintain  an  ac- 
tion for  it  upon  the  ground  of  bis 
liabtlity  to  the  attaching  creditor,  or 
to  th©  owner  for  its  return  to  him. 
ColUnB  V.  Smith,  16  Vt.  9. 

[bl  A  conitabls  acquires  ^iich 
special  property  in  the  goods  sclzad 
by  him  under  a  valid  writ  of  attach- 
ment as  will  enable  him  to  maintain 
replevin  agnlnst  anyone  except  the 
li'ue  owner.  If  such  <>\vn('r  is  not  de- 
fondiiiit  in  the  ul lachiuenl,  Carritll 
V.  Frank.  28  Mo.  A.  69. 

[c]  A  dvDutT  •berlff  m:ty  main- 
tain an  action  of  trespass  in  hi.H  own 
name  for  the  taking  from  him  of 
proiH'riy  seized  by  Iiim  undor  at- 
tachment. Stanton  v.  Ilodiri.'s.  G  Vt. 
64.  See  also  Polley  v.  Lunox  Iron 
Works.  4  Allen  (Mass.)  32». 

[d1  TlM  •zMUtOT  of  a  d«vntT 
■barlS  may  maintain  trover  for  the 
conversion  by  a  stranger  of  property 
attached  on  mesne  process  by  his 
testator.  Badlam  v.  Tucker,  1  Pick. 
(Mass.)  389,  11  AmD  202. 

[e]  Wlier*  poaMsslon  of  Oaptttr 
vlolatM  by  feUow  dspntT^<l) 
Where  a  deputy  sherlfTs  possession 
Is  violated  by  another  deputy  of  the 
same  Bhertff,  the  former  may  main- 
tain an  action  either  against  the 
sheriff  (Walker  v.  Foxcroft.  2  Me. 
27P),  (2)  or  against  euoh  other  dep- 
uty (Gordon  V.  Jenney,  1<  Haas.  46B: 
Thompson  v.  Marah,  14  Haas.  269. 
See  also  Robinson  V.  Boslgn.  6  Gray 
(Mass.)  800). 

[f]  Property  receipted  foTw—- 
Trover  may  be  maintained  by  an  of- 
ficer against  a  debtor  for  property 
which  had  been  owned  and  pos- 
sessed by  the  debtor,  and  receipted 
by  him  to  the  officer  as  attached,  al- 
though it  was  not  actually  seised  or 
ever  seen  by  the  officer.  Pettes  v. 
Marsh,  15  Vt.  454.  40  AmD  680. 

[g]  Dispossession  by  Joint  owner 
with  attaohment  debtor. — If  one  of 
two  Joiftt  owners  of  personal  Prop- 
erty forcibly  takes  it  from  the  offi- 
cer who  has  taken  It  on  attachment 
against  the  other  joint  owner,  the 
officer  may  maintain  trespass  there- 
for.   Whitney  v.  Ladd.  10  Vt.  166. 

[hi  AotlOB  after  resignation. — A 
deputy  sheriff  who  has  attached  per- 
sonal property  In  the  manner  pro- 
vided In  Rev.  St.  c  90  SS  33,  14.  may 
maintain  an  action  in  his  own  name 
for  the  conversion  of  the  property, 
although  he  has  resigned  his  office 
and  removed  from  the  common- 
wealth. Polley  V.  Lenox  Iron  Works, 
4  Allen  (Mass.)  329. 

[i]  Bffeot  of  release  at  lastanoe 
of  creditor. — A  sherlfC  who  released 
a  levy  of  attachment  at  the  instance 
of  the  attaching  creditor  cannot  re- 
cover for  the  conversion  of  the  at- 
tached property  from  the  person 
who  afterward  obtains  possession  of 


it  Dickey  v.  Bates,  IS  Hise.  489.  SK 
NTS  525.  See  also  Mulr  V.  Orear.  87 
Ma  A.  38. 

[J]  Wksrs  selsnre  uder  void 
arooeas.  The  right  of  an  officer  to 
bring  action  for  goods  levied  upon 
by  nim  depends  upon  his  special 
proirarty  and  liability  over,  and  if  the 
process  Is  void  he  acquires  no  title 
and  cannot  be  permitted  to  maintain 
an  action  for  the  recovery  of  the 
property  or  its  value.  Clark  v.  Nor- 
ton, 6  Minn.  412. 

87.  Conn. — ^Bowler  v.  Eldrldge,  18 
Conn.  1;  Huntley  v.  Bacon,  15  Conn. 
267. 

111.— Dobbins  V.  Hanchett,  20  III. 
A.  396. 

Ind. — ^Dufour  v.  Anderson,  95  Ind. 
802. 

Me.— Nichols  v.  Patten,  18  Me.  231, 
36  AmD  713. 

Maes. — Badlam  v.  Tucker.  1  Pick. 
389,  11  AmD  202;  Brownell  v.  Man- 
chester, 1  Pick.  232;  Gordon  v.  Jen- 
ney, 16  Mas&  465;  Ladd  v.  North.  2 
Mass.  614. 

Nev. — Foulks  V.  Pegg,  6  Nev.  136. 

N.  H.— Baker  v.  Beers,  64  N.  H. 
102.  6  A  35. 

Oh. — SchaetCer  Harienthal,  17 
Oh.  St.  183. 

Vt.— Collins  V.  Smith,  16  Vt.  9.  See 
al.so  Roberts  v.  Carpenter,  62  Vt. 
678;  Adams  v.  Fox,  17  Vt.  861; 
Weeks  v.  Martin.  16  Vt  237. 

Wis. — ^Whitney  v.  Brunette,  S  Wis. 
621. 

[al  Joint  action  by  sheriff  and  at- 
taehfng  oredltor^^-Where  personal 
property  held  by  a  sheriff  under  a 
writ  of  attachment  is  taken  by  a 
stranger,  the  attaching  creditors  can- 
not, by  virtue  of  their  rights  In  the 
attachment  suit,  maintain  a  Joint 
action  with  the  sheriff  to  recover 
damages  for  such  taking.  Schaeffer 
V.  Marienthal,  17  Oh.  St  183. 

[b]  Soit  by  oMdltor  m  bailee  of 
«lMxlff,^Where  a  sheriff,  by  virtue 
of  an  attachment  seized  goods  and 
delivered  them  to  plaintiff  In  attach- 
ment to  be  taken  out  of  the  district 
and  sold,  it  was  held  that,  although 
the  delivery  to  plaintiff  was  irregu- 
lar, yet  he  might  maintain  trover 
against  a  wrongdoer,  who  took  the 
goods  out  of  his  possession.  Com- 
monwealth Bank  T.  Shler.J8  8.  C.  L- 
233.  See  also  Hussey  v.  Perkins,  36 
Vt  690,  36  AmD  688. 

38.  Skinner  v.  Stuart  89  Barb. 
(N.  T.)  206. 

[a]  In  vew  Tork,  under  Code  Civ. 
Proc  t  708  subs  3,  which  elves 
double  damages  "at  the  suit  of  the 
party  aggrieved,"  the  attaching  cred- 
itor may  sue  for  a  willful  withhold- 
ing from  the  sheriff  of  the  property 
attached  where  It  does  not  appear 
that  the  sheriff  afterward  regained 

Possession.  Scott  v,  Morgan,  94  N. 
'.  508. 

88.  La. — Paul  v.  Hoss,  28  La.  Ann. 
852  (trespass  for  disturbing  posses- 
sion of  sheriff).  See  also  Dick  v. 
Bailey,  2  La.  Ann.  974,  48  AmD  561. 

Me. — Nichols  v.  Patten,  18  Me.  231, 
36  AmD  713. 

Mass. — Badlam  V.  Tucker,  1  Pick. 


389,  11  AmD  202;  Brownell  v.  Man- 
chester. 1  Pick.  232:  Gates  v.  Gates. 
15  Masa  310;  Gibbs  v.  Chase,  1« 
Mass.  126;  Warren  v.  Leland,  9  Han. 
265:  Parley  v.  Foster.  9  Mass.  Ill: 
Ludden  v.  Leavitt  9  Mass.  104.  t 
AmD  46:  Ladd  v.  North,  2  Mass.  514. 

Mo. — Carroll  v.  Frank,  28  Hoi  A 
69  (replevin). 

N.  H. — Johnson  v.  Grand  Trunk  R 
Co.,  44  N.  H.  626;  lAtbrop  v.  BUUe, 
23  N.  H.  46. 

Vt.— Blodgett  V.  Adams.  24  Vt.  II: 
Pettes  v.  Marsh,  15  Vt.  454.  4(»  AmD 
689  (trover);  Whitney  v.  Ladd.  10  Vl- 
165  (trespass);  Stanton  v.  Hodges.  S  i 
Vt.  64  (trespass);  Lowry  v.  Walker, 
4  Vt  76_raff  6  Vt  181J  (trover).  I 

Wis. — ^Whitney  v.  Brunette,  8  Wis.  , 
621.  I 

[a]  yroteg  for  propertj  wxov- 
fnUy  taken  from  sheriff  on  replevla. 
—Where  property  seized  by  a  sherltf 
on  attachment  Is  wrongfully  taken 
from  him  on  replevin,  in  tliat  the 
Justice  Issuing  the  writ  of  replevin 
was  without  jurisdiction,  and  there- 
fore cannot  issue  a  writ  of  retorno. 
the  sheriff  may.  In  trover.  reooTCr  , 
the  value  of  the  property,  althougH 
he  cannot  recover  on  the  replevy 
bond.    Clow  V.  Gilbert  54  111.  A  131- 

[b1  When  two  officers  took  pot- 
session  of  twoperty  at  neazly  Ui* 
Mume  Instant,  each  claiming  to  havp 
attached  It,  and  made  a  contract  to 
settle  the  dispute  by  a  division  of 
the  property,  although  they  In  fact 
became  tenants  In  common  of  the 
goods  as  between  themselves,  yet  If 
one  seized  and  sold  the  whole  of  the 
goods  on  his  executions,  both  sets  of 
creditors  having  taken  the  necessary 
measures  to  charge  the  goods  In  exe- 
cution, the  other  officer  could  sus- 
tain trover,  and  It  was  not  essential 
for  him  to  show  that  he  In  fact  made 
the  first  attachment  In  order  to  sus-, 
tain  the  action.  Lyman  Dow,  SS 
VL  405.  I 

[o]  Where  the  levyinc  eflotr 
took  no  notnat  possession  of  goods! 
subject  to  customs  duties  but  merelTi 
a  certificate  from  the  public  store- 
keeper that  he  held  the  goods  sub-j 
Ject  to  the  officer's  order,  the  officeri 
could  not  maintain  trover  for  a  con-l 
version  of  them.  Dennie  v.  XIarris,  % 
Pick.  (Mass.)  364  [expl  Dennie  v.! 
Harris.  3  Pet  (U.  S.)  292.  7  L.  ed^ 
683  (rev  5  Pick.  (Mass.)  120)1. 

40.  Bx  p.  Stickney,  40  Ala-  1C8 
Lowenthal  v.  Hodge,  120  App.  X>1t 
304,  106  NTS  120. 

41.  As  to  necessity  of  riffling  di 
veotion  of  court  or  Jodge  see  s  613. 

48.  Davis  V.  Leary.  177  Mass.  5:6^ 
59  NB  191  (holding  that  where  at- 
tached hay  was  l^ft  with  defendant 
whose  servant  destroyed  the  sanx 
by  feeding  It  to  oattle,  a  demand  fw 
its  return  was  not  necessary  in  ai 
action  by  the  officer  against  the  serr 
ant  for  the  oonver«l<m  of  th«  hay). 

43.  Marshall  v.  MarahaU,  7  IM 
125. 

44.  Garl  v.  C^mp,  16  Wend.  (N 
y.)  662  (holding  that  such  defenai 
is  available  to  the  attachment  da 

fendant  only).  1 


For  later  OHSii  developnwKto  and  ohaageg  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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atant  for  destroying  hay  leried  upon  1^  feedmg  it 
to  cattle,  it  has  been  held  no  defense  to  Bay  that 
the  attachment  had  been  lost  because  no  attempt 
had  been  made  to  levy  an  execution  within  thirty 
days  from  the  rendition  of  the  judgment,  the  prop- 
erty having  been  destroyed  before  the  jo^snirat  was 
rendered.** 

is  612]  YflMiA.  The  special  title  which  an 
attaching  officer  has  in  the  property  levied  on  ia 
snffleieut  to  permit  Inm  to  assert  hia  title  by  an  ac- 
tion in  another  state  to  which  the  property  has  been 
taken." 

[S  613]  f.  PlMdiBf.  It  is  not  necessary  to  all^ 
that  an  action  by  a  sheriff  against  a  person  having 
ID  his  possession  property  belonging  to  defendant 
in  attachment  was  brought  by  the  dbrection  of  the 
eonrt  or  jndge.*' 

[S  614}  g.  Evidence.  In  trover  by  a  sheriff  for 
property  attached  parol  evidence  is  admissible  to 
show  the  delivery  of  the  ezeetition  to  him  and  the 
time  of  that  delivery  in  order  to  hold  the  property 
sDbjeet  to  the  attachment,**  and  proof  of  a  franda- 
lent  porduiae  by  defendant  of  the  goods  in  ques- 
tion from  tiie  attachment  debtor  is  admissible  as 
explainii^  his  acts  in  intenneddlii^  therewith.** 
Evidence  as  to  the  value  of  the  goods  in  the  ordi- 
□aiy  course  of  trade  is  admissible,***  and  it  has  also 
been  held  that  facts  occurring  after  the  commence- 
ment of  the  action  might  be  shown  as  bearing  on 
the  quantum  of  damages."*  Evidence  that  the  prop- 
erty did  not  in  fact  belong  to  defendant  in  the 
attachment  and  that  he  had  no  attachable  interest 
therein  is  also  admissible."'   Under  a  statute  pro* 


Tiding  that  one  willfully  concealing  or  withh<^ding 
attached  property  from  a  sheriff  shall  be  liable  to 
double  damages  "at  the  suit  o£  the  party  ag- 
grieved," injury  can  only  be  shown  by  a  return  of 
the  p«>oe0B  unsatisfied  so  as  to  entiUe  attacbmmt 
creditor  to  such  damages.** 

[%  616]  h.  DaoMffM.  In  an  action  by  an  attach- 
ing officer  for  the  violation  of  his  possession  of 
the  property  attached,  the  measure  of  damages, 
where  the  goods  cannot  be  returned,**  is  the  value 
thereof**  at  the  time  of  the  taking,*"  with  in- 
terest *^  not  exceeding  the  amount  required  to  sat- 
isfy the  writ,**  unless  there  has  been  no  conversion 
by  defendant  to  his  own  use,  in  which  ease  the 
measure  of  damages  has  been  held  to  be  the  in- 
jury caused  by  the  removal,  not  the  value  of  the 
property.**  If,  however,  the  attaching  creditor  has 
failed  to  perfect  his  lien  by  taking  out  execution 
within  the  statutory  period  only  nominal  damages 
can  be  recovered  by  the  officer.** 

[S  616}  0.  DeUvery  to  Receiptor  or  BaUee— 1. 
Origin  and  Nature  of  Eeceipta.  The  practice  of  de- 
livering attached  property  to  a  receiptor  or  bailee 
for  safe-keeping  is  coeval  with  the  practice  of  mak- 
ing attachments.  It  is,  in  its  nature,  a  ample  de- 
posit, a  delivery  of  the  property  to  be  kept  bv  the 
depository,  without  compensation,  until  called  for 
by  the  attaching  officer.  In  general  a  simple  receipt, 
admitting  that  the  articles  enumerated  have  been 
delivered  by  the  officer  to  the  receiptor  for  safe- 
keeping, to  be  returned  on  demand,  is  sufficient  evi- 
dence of  the  attachment  and  bailment.'' 

[%  617]   2.  Power  and  Duty  of  Officer  as  to  Tak- 


4B.  I>avfa  t.  L^mry.  177  Mass.  B26, 
S>  Ni;  191  (holding  that  the  right  to 
sne  was  perfected  oy  the  mere  Issue 
of  the  execution  and  placing  It  In  the 
attaching  oflloer's  hands  for  service 
before  the  expiration  of  thtrty  days 
after  entry  of  Judgment). 

40.  Bhoada  v.  Woods.  41  Barb. 
(N.  T.>  471.  _ 

[al  Vot  an  attempt  to  exeovte 
PFoe—  ontidae  ot  jnrisdletloa. — 
Bach  an  aotloo  by  the  officer  can- 
not be  considered  as  an  attempt  to 
execute  the  process  of  attachment 
of  the  state  In  which  the  attach- 
ment Isenes  within  the  borders  of 
the  state  where  the  action  for  pos- 
session by  the  sheriff  Is  prosecuted. 
Rbosda  V.  Woods,  41  BaA.  <K  Y.} 
471. 

tb]  irhMW  a  sbsxUr  attaoM  » 
vimmI  1b  VO>t  the  sheriff  had  such 
spedal  pn^terty  therein  pursuant  to 
the  Itfvy  as  would  enable  him  to  have 
Maintained  an  action  in  another  state 
(o  recover  poeaesston  on  the  vessel 
deartnc  and  sailing  for  another  port. 
Botwltlistandlng  the  attachment. 
PhtlllM  V.  Etamrt,  146  Wis.  4S,  12f 
NW  <n.  SS  URANS  1»,  AnnCaslSlSA 
1111. 

47.  Kelly  T.  Breuslng,  12  Barb. 
(N.  T.)  •«!  tftff  8»  Barb.  12S1. 

(al  A  sharUr  svlar  to  oollset  a 
iho—  Iv  aotloa.  seised  under  attach- 
ment, need  not  allege  that  the  action 
Is  brought  by  direction  of  the  court. 
Davidson  v.  Chatham  Nat.  Bank,  6 
WTCIvProc  167. 

m.  Ixtwry  V.  Walker.  6  Vt.  121 
Otolding  that  this  might  be  so 
■bown.  altboogh  the  officer  made  no 
■ilnute  on  It  of  the  time  of  serving 
tt  as  directed  by  statute). 

40.     Lowry  v,  WnTker,  6  Vt.  ISl. 

BOl  Merchants'  Nat.  Bank  v.  Mc- 
Dtnuild.  «3  Nebr.  86$.  88  NW  492,  89 
KW  770. 

51.     Lowry  v.  Walker.  5  Vt  181. 

SB.  Hannon  v,  Bramley,  <S  Conn. 
1*S.  S3  A  3SS.  _ 

■8.  Scott  V.  Morgan,  94  N.  T 
MS. 

S4.    Herchants'  NaL  Bank  v.  Mo- 


Donald.  63  Nebr.  3CS,  88  NW  49S,  89 
NW  770. 

56.  Merchants'  Nat  Bank  v.  Mc- 
Donald, 63  Nebr.  SCt,  88  NW  482,  89 
NW  T70;  Fletcher  v.  Colo.  26  Vt.  170; 
Fiaher  v.  Cobb,  6  Vt.  622.  See  alsO 
Sinclair  v.  Tarbox.  2  N.  H.  136. 

[  a  ]  Double  damages  under  New 
York  statute  see  Scott  v.  Morgan, 
»4  N.  T.  &08  supra,  <  <14. 

50.  Merchants'  Nat.  Bank  v.  Mc- 
Donald, 68  Nebr.  863t  88  NW  92,  88 
NW  770. 

[a]  aiBStratton. — ^When  personal 
property,  consisting  of  a  stock  of 
merchandise  held  by  a  sheriff  under 
a  valid  writ  of  attachment.  Is  wrong- 
fully taken  from  blm  in  replevin 
by  a  person  not  a  party  to  the  suit, 
it  is  error  to  confine  the  evidence  on 
the  measure  of  damages  to  the  mar- 
ket value  of  the  goods  In  the  ordi- 
nary oourse  of  trade,  and  to  the  price 
at  which  new  fresh  goods  of  like 
desorlpttons  could  have  been  pur- 
chased from  wholesale  dealers  In 
them,  as  the  true  Inmilry  Is  as  to 
the  value  of  the  goods  at  the  time 
of  the  taking  In  the  sitnatton  tn 
which  they  then  were,  having  a  view 
to  the  manner  In  which  the  sheriff, 
if  his  possession  had  not  been  dis- 
turbed, could  lawfully  have  disposed 
of  them.  Merchants'  Nat.  Bank  v. 
McDonald.  <3  Nebr.  863,  88  NW  482, 
8»  NW  770. 

57.  Merchants'  Nat.  Bank  v.  Mc- 
Donald, 68  Nebr.  368.  88  NW  482.  88 
NW  770. 

08.  Merchants'  Nat.  Bank  v.  Mc- 
Donald. 63  Nebr.  868,  88  NW  492,  89 
NW  770. 

BS.    SIncUIr  v.   Tarbox.   2   N.  H. 

135. 

ao.   Ooodrlch   V.   Church.'  20  Vt. 

187. 

61.  Dayton  v.  Merrltt.  88  Conn. 
184;  Fowler  v.  Bishop.  31  Conn.  660; 
Savage  v.  Roblneon.  93  Me.  262.  44 
A  926;  FOiss  v.  NorrLs.  70  Me.  117; 
Jewett  v.  Dockray,  84  Me.  46;  Fowles 
V.  Pindar,  19  He.  420:  Clark  v. 
ClouKh.  S  Me.  887;  Durgin  v.  Oa<e. 
40  2«r  H.  808;  Phelps  v.  ailehriBtT^S 


N.  H.  266;  Runlett  v.  Bell.  6  N.  H. 
438;  Soule  V.  Austin.  35  Vt.  615:  Aus- 
tin V.  Burlington.  84  Vt.  606;  Dewev 
V.  TAy.  84  Vt.  188;  Brown  v,  Oleed. 
33  Vt.  147;  Sibley  V.  Story,  8  Vt. 
16. 

"No  particular  agreement  was  nec- 
essary, and  no  writing  was  required. 
The  convenience  and  safety,  perhaps 
of  both  parties,  would  render  some 
writing,  showing  the  facts  necessary. 
In  cases  where  the  numt>er  of  the 
articles  attached  was  considerable. 
In  general,  a  simple  receipt,  admit- 
ting that  the  articles  enumerated  had 
been  delivered  by  the  officer  to  the 
receiptor  for  safe  keeping,  and  to 
be  returned,  on  renuest,  would  be 
the  most  natural  form  of  such  a 
writing.  .  ,  .  There  is  ordinarily, 
however,  nothing  in  such  a  receipt 
which  changes  the  duties  or  ob- 
ligations of  the  parties,  from  what 
they  would  be  on  a  simple  deposit, 
without  any  writing  whatever.'* 
Phelps  V.  atlchriat.  28  N.  H.  868. 
272. 

[a]  She  vvzposs  of  taktaur  a  i*> 
oetpt  was  to  provide  for  the  custody 
of  the  property  pending  final  Judg- 
ment, so  as  to  obviate  the  hardships 
incident   to   attachment   on  mesne 

Jirooess,  and  also  to  secure  the  at- 
achlng  officer  against  loss  by  sur- 
rendering possession.  Stannard  v. 
Tillotson.  (Vt.)  90  A  950. 

[bl  A  "receiptor"  is  one  to  whom 
possession  of  the  property  Is  de- 
livered as  bailee  for  the  sheriff  until 

B reduction  Is  required  bv  the  court. 
[cDonald  v.  Loewen,  146  Mo.  A.  49. 
130  SW  62. 

[  c }  gavorea  by  law,^ — The  con- 
tract of  suretyship  contained  in  an 
officer's  receipt  Is  favored  In  law, 
and  Is  an  essential  and  mitigating  In- 
cident of  the  system  of  attachment 
on  mesne  proMss.  Fowler  v.  Bishop^ 
31  Conn.  560. 

rdl  The  taUair  of  a  promlasory 
note  is  regarded  as  no  different  in 

ttrlnclple  from  taking  a  receipt,  which 
s  In  no  wise  tnconslatent  with,  even 
If  not  a  part  of.  the  ofltoer's  duty. 
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ATTACHMENT 


[§§  m-m 


iBg  Beetipt— a.  In  (twwal    While  an  attaehing 

officer  may  in  his  discretion  and  at  his  ovn  risk 
deliver  attached  property  to  a  bailee  or  reoeiptor  for 
safe-keeping,  the  law  does  not  require  him  to  take 
a  receipt  for  such  property,  and  his  taking  one  ifl 
not  strictly  an  official  act.*' 

618]  b.  Effect  of  Direction  and  Approval  of 
Oreditor.  Where  the  attaching  creditor,  or  his  at- 
torney, consents  to  the  officer's  taking  a  receipt  for 
the  attached  property,  and  approves  of  the  receiptor, 

Foster  v.  Clark.  19   Pick.  (Masa) 

[el    BMelPtlBr     HslmU»t*a  to 

— A  sheriff  is  authorUea  to 
take  a  receipt,  and  where  the  prop- 
erty is  receipted  the  case  has  been 
assimilated  to  the  case  of  ball.  Lov- 
ell  V.  Sabin.  15  N.  H.  29. 

ff]  HBoMsltr  of  rvtelnlnr  eon- 
trol^— When  an  officer  attaches  eoods 
and  takes  a  receipt  for  the  redeliv- 
ery of  them  on  demand,  or  payment 
therefor,  and  leaves  them  without 
removal.  In  order  to  preserve  the 
attachment  he  must  retain  control 
of  the  property  in  himself  or  by  his 
servant,  or  have  the  power  of  taking: 
Immediate  poeaession,  and  If  the 
possession  Is  abandoned  the  attach- 
ment is  dissolved.  Weston  v.  Dorr. 
26  He.  176,  43  AmD  259.  See  also 
supra  S  591. 

[Kl  Tiis  fttuchimr  cndlto*  la  no 
vaAT  to  til*  Tsoelpt  Elven  for  chat- 
tels attached,  nor  has  he  any  Inter- 
est In  the  contract  with  the  receiptor 
who  l8  responsible  to  the  officer  only. 
Phillips  V.  BrldRO,  11  Mass.  242. 

M.  Conn. — Jordan  v.  Gallup.  1< 
Conn.  B3«.  _   .  „ 

Me. — Moulton  Chadbome,  81  Me. 
1S2:  Franklin  Bank  v.  Small,  24  Me. 
69. 

N.  H.— Lovell  V.  Sabln,  16  N.  H. 
29;  Runlett  v.  Bell,  6  N.  H.  4S3;  Por- 
ter V.  Tarlton,  Smith  872.  But  see 
Batchelder  v.  Putnam,  54  N.  H.  84. 
20  AmR  115  (holdinr  that  an  officer 
is  not  only  Justified  in  delivering  at- 
tached property  to  a  responsible  re- 
ceiptor but  is  bound  to  Booapt  one 
if  offered).  . 

N.  T. — Harvey  v.  Lane,  12  Wend. 
&«8. 

Vt. — Batchelder  v.  Frank,  49  VL 
90:  Austin  v.  Burlinnton.  S4  Vt.  606; 
Gilbert  v.  Crandall.  34  VL  188;  Sib- 
ley V.  Story.  8  Vt.  IS. 

63.  U.  R. — Pierce  v.  Strickland,  19 
F.  Gas.  No.  11.147,  2  Story  292  (con- 
struinfi  Maine  statute). 

Iowa. — Ci  tlaens*  Nat.  Bank  t. 
Loomis,  100  Iowa  266,  69  NW  448. 
62   AmSR  571. 

Me. — Jewett  v.  Dockray,  84  He.  46; 
Allen  v.  Doyle,  83  Me.  420;  Blc«  v. 
Wllkins,   21  Me.  668. 

Mass. — Donham  v.  Wild.  19  Pick. 
G20,  81  AmD  161. 

N.  H. — Eastman  t.  Judkins,  69  N. 
H.  676;  Porter  v.  Tarlton,  Smith 
872. 

[aj    Bxtent   of  axonsratlon^Cl) 

The  creditor's  approval  of  the  re- 
ceiptor does  not  exonerate  the  officer 
from  an  effort  to  And  the  projwrty 
that  it  may  be  sold  on  the  execution 
or  from  the  duty  of  bringlnE  a  suit 
upon  the  receipt  (Allen  v.  Doyle,  33 
Me.  420).  (2)  but  only  exempts  the 
attachinfT  officer  for  losses  not  oc- 
casioned by  his  neglect  or  mtsfeas- 
anoe  (Pierce  v.  Strickland.  19  P.  Gas. 
No.  11.117.  2  Story  292,  Construing 
Maine  statute).  _ 

64.  Austin  T.  Burllnffton,  84  Vt. 
696  (holding  that  an  attaching  officer 
who  delivers  the  property  attached 
to  receiptors  and  takes  their  account- 
able receipt  therefor  Is  not  dls- 
charKed  from  liability  to  have  the 
nroperty  to  respond  to  the  execution 
fiy  the  fact  that  the  receiptors, 
when  taken,  were  metually  responsi- 
ble, but  afterward  became  insolvent); 
Gilbert  r.  Crandall.  84  Vt  198  (hold- 
ing that  the  Insolvency  of  tho  re- 
ceiptor and  his  consequent  Inability 


the  offieea*  is  generally  hdd  to  be  rdieTed  from  all 
liability  for  losses  not  occasioned  by  his 
or  misfeasance,'^  although  a  contrary  view  has  been 
asserted  in  Vermont.** 

[S  619]  3.  W3w  May  Be  Reoeiptor.  Any  per- 
son  sui  juris,  whether  plaintiff  ^  or  defendant  **  in 
the  attachment  suit,  a  claimant  of  the  attached  prop- 
erty,** or  an  ind^ermt  person,*"  may  receipt  for 
attached  property. 

[$  620]   4.  Form  and  Beqvisites  of  Beceipt.'* 


to  respond  to  a  demand  on  the  exe- 
cution for  the  property  furnish  no 
defease  for  the  officer.  In  an  ac- 
tion by  the  creditor  for  not  safely 
keeping  the  property,  to  respond  to 
the  execution). 

[a]  BeliTerr  to  rvoedptor  wltbout 
arenoT  of  creditor, — A  receiptor  of 
property  attached,  if  intrusted  there- 
with without  the  agency  of  the  credi- 
tor, is  the  agent  of  the  otflcer  mak- 
ing the  attachment,  and  for  his  torts 
or  neglect  in  respect  to  the  property 
the  offlcer  la  liable.  Gilbert  v.  Cran- 
dall. 34  Vt.  1S8. 

[b]  OoBsent  to  takliur  of  reoalpt- 
ors,^ — The  consent  of  the  attorney  of 
an  attaching  creditor  that  the  offi- 
cer may  take  receiptors  for  the  prop- 
erty attached,  given  generally,  and 
without  naming  any  receiptors  or 
giving  any  expression  as  to  the  re- 
sponsibility of  those  to  be  taken,  and 
a  request  jto  the  officer  that,  before 
he  removes  the  property  attached,  he 
will  go  to  the  debtor  and  see  if  he 
will  furnish  receiptors,  do  not  re- 
lease the  offlcer  from  his  official 
liability  for  the  responsibility  of  the 
receiptors  In  case  he  allows  the  prop- 
erty to  go  into  their  hands.  Austin 
V.  Burlington,  34  Vt.  606. 

65.  Tomllnson  T.  Collins,  SO  Oonn. 
364;  Utley  v.  Smith.  7  Vt,  154.  29 
AmD  162;  Galium  v.  Well,  118  Wis. 
236,  92  NW  1091.  Contra  Hahon  v. 
Kennedy.  87  Wis.  60.  67  NW  1108 
[clt  Drake  Attachm..  f  290]. 

06.  U.  8. — The  Joseph  Gorham.  13 
P.  Cas.  No.  7.687.  I  NTLe^bs  888. 

Conn. — Tomlfauon  T.  Collina,  SO 
Conn.  864. 

Ky. — Howell  v.  Commercial  Bank, 
6  Bush  93;  Purdy  v.  Woolaon-Splce 
Co..  15  KyL  367;  Burkhardt  v.  Mad- 
dox  Co..  9  KyL  442. 

He.— Tyler  v.  Wlnslow,  46  He.  848; 
Carr  v.  Parley,  12  He.  828;  Woodman 
v.  Trafton,  7  Me.  178. 

Masa. — Train  v.  Wellington.  12 
Mass.  495;  Baldwin  v.  Jackson.  1 2 
Mass.  131. 

N.  H.— Barnard  v.  Towns.  70  N.  H. 
164,  46  A  687;  Young  v.  Walker,  13 
N.  H.  602. 

N.  T.— Allger  v.  Keeler.  8  Hun  126; 
Grey  v.  Sheridan  Blectrlo  Light  Co., 
19  AbhNCas  (N.  T.)  162. 

But  see  Root  v.  Columbia,  etc.,  R. 
Co..  46  Oh.  St.  322.  12  NE  812  [cit 
Drake  Attachm.  S  292a]. 

[a]  StetntM  allowlag  rstsntloB 
by  debtor. — To  obviate  ihe  difficul- 
ties In  the  way  of  the  sheriff  keeping 
in  his  actual  possession  personal 
property  which  he  has  attached,  and 
which,  by  reason  of  its  bulk  or  other 
special  cause,  cannot  be  Immediately 
removed,  and  with  the  further  intent 
of  avoiding  the  expense  connected 
with  the  keeping  of  live  stock,  stat- 
utes have  been  passed  in  some  states 
making  provision  for  the  property  be- 
ing left  with  the  debtor  upon  certain 
conditions.  Wentworth  v.  Sawyer. 
76  Me.  434:  Woodman  v.  Trafton.  7 
Me.  178;  Hlggtns  v.  Drennan.  167 
Mass.  384,  32  NB  354;  Scovlll  v. 
Root,  10  Allen  (Mass.)  414;  P<4lev 
V.  Lenox  Iron  Works,  4  Allen  (Hass.) 
829;  Arnold  t.  Stevens,  11  Hetc 
(Mass.)  258;  Reed  v.  Howard.  S  Mete. 
(Mass.)  88;  Johnson  v.  Grand  Trunk 
R.  Co.,  44  N.  H.  626;  Scott  v.  Han- 
chester  Print  Works,  44  N.  H.  607. 

[b]  Bffeet  of  receipt  by  doMor,— 
An  attachment  of  personal  praperty 
Is  not  dissolved  by  a  receipt  given 


by  the  debtor  and  the  retention  of 
the  poeseasion  by  him,  even  u 
against  a  bona  fidt  purchaser  with- 
out notice.  Carr  v.  Farley,  12  He. 
328:  Woodman  v.  Trafton,  7  Me.  1T8. 

rcl  Vss  by  debtor  of  seoiiptel 
pTopir^,^Me.  Rev.  St  (1841)  o  11* 
1  $7,  which  authorised  the  debior 
to  receipt  for  attached  property,  did 
not  prohibit  a  reasonable  use  of  the 
property  by  him,  but  he  wna  liable 
to  the  eherirt  for  any  loss  or  dimlmi- 
tlon  of  value  occasioned  by  his  neell- 

fence.     Tyler   v.   Winslow,    46  Me. 
48. 

[d]  Bight  of  debtor  to  oenpenss- 
tlon. — ^Where  a  constable  commltled 
attached  property  to  defendant's  cus- 
tody to  holo  as  receiptor,  the  latter 
acquired  a  valid  Iten  upon  the  prop- 
erty for  his  Just  and  lawful  charges- 
Al^er  V.  Keeler,  8  Hun  (N.  T.)  125. 

67.  Kingsbury  v.  Sargent,  88  He. 
220,  82  A  105. 

[a]  Beoslpt  not  avoldabto  fof 
duress.  ■  Where  an  offlcer  with  a  writ 
against  one  person  attached  personal 
property  claimed  by  another,  the  Ut-  ! 
ter  was  under  no  duress,  and  a  re-  I 
celpt  signed  by  him  to  obtain  a  re- 
lease Of  the  property  from  the  offi- 
cer's custody  could  not  be  avoided 
for  duress.  Kingsbury  t.  SargenL 
83  He.  230,  22  A  105. 

68.  Wheeler  v.  Nichols,  81  He.  231 
[a]   asmmt  of  defOBdaatM— Where 

the  law  required  that  accessible  prop-  | 
erty  must  not  only  be  taken  but  must 
also  be  kept  In  the  custody  of  the  of- 
flcer whose  custody  must  be  exclu- 
sive of  that  of  the  owner.   It  was  I 
held  that  the  offlcer  could  not  leave  . 
the  property  attached  in  the  eustodr 
of  a  servant  of  defendant.    Russell  : 
V.'  Major,  29  Ho.  A.  167. 
_j:b]    Wife    of    the  defeaaaat^ 
Where  the  law  authorised  a  tnurled 
woman  to  do  business  on  her  sole 
and   separate   account,   the  wife  of 
defendant  might  be  employed  as  cus- 
todian   of    the    attached  property, 
without  thereby  destnn'Ing  the  lien 
of   the   attachment.     FUrrington  v. 
lildgerley,  13  Allen  (Mass.)  453. 

ea.    [al    Tomu    of    receipts,  set 
out  in  whole  or  In  part  see  AIsop  v. 
White,  46  Conn.  499;  Peters  v.  Stew- 
art, 4S  Conn.  108,  29 AmR  663:  Roes 
V.  Libby,  98  Me.  34.  42  A  230;  Hunter 
V.  Peaks,  74  Me.  863:  Foss  v.  Norrls, 
70  Me.  117;  Torrey  v.  Otis,  67  Me. 
673;  Perry  v.  Somerby.  57  Me.  653: 
Potter  V.  Sewall.  64  Me.  142;  Moul- 
ton V.  Chapin,  28  Me.  605 ;  Humphrers 
V.  Cobb.  22  Me.  880;  Shaw  v.  LAQgh- 
ton.  20  He.  206;  Nims  v.  Spurr.  138 
Mass.    209;    Lewis   v.    Webber,  lit 
Mass.  460;  Hoore     Fargo^  112  Mass. 
254;  Shumwav  v.  Carpeatsr.  13  Allen 
(Mass.)  68:  Hayes  v.  Kyle.  8  Allen 
(Mass.)    300;    Parker   v.   Warren,  t 
Allen  (Hasa.)  187:  Burt  t.  Perfdns, 
9  Gray  (Mass.)  817;  Butterfl«Id  v. 
Converse,    10    Cush.     (Mass.>  317: 
Hodskin  V.  Cox,  7  Cush.  (Haaa.)  47V. 
Wentworth    v.    Leonard.    4  Cusb. 
(Hass.)  414;  Jones  v.  Rlchardvon.  16 
Hetc.  (Hafts.)  481;  Dewey  t.  FieldL 
4  Hste.  (Hass.)  881,  88  AmD 
Uaaon  v.  Aldrlch,  36  Minn.  28S.  St 
NW  884;  Holt      Burbank.  47  N.  H. 
164:  Hasmes  v.  Tenney,  4E  N.  H.  183: 
Waitt  V.  Thompson.  43  N.  H.  Kl,.  M 
AmD  136;  Clement  v.  Uttl&  4S  K.  H. 
563:  Durgin  v.  Gage,  40  N.  EL  368: 
HUi  T.  Wlggin,  31  N.  H.  S9>:  Phfllps 
GilchrlstrsO  N.  H.  171;  Phelps  v. 
Oflchrlst,   28  N.  H.  836;  Scott  t. 


For  laMr  oaasg,  deralovBMVta  and  Aaavas  in  the  law  sse  cmnulatlTe  Annotations,  same  titles  pace  and  note  iinmb«r. 
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Thfi  receipt  should  specify  the  articles  attached;^" 
bat  as  it  is  nothing  more  than  the  whtteD  evidence 
of  the  contract  of  bailment  entered  into  by  the  of- 
ficer and  receiptor^  its  form  is  a  matter  of  volun- 
tary agreement  between  them,  and  the  lights  and 
habiUtiea  of  the  parties  to  it  must  be  determined 
by  a  fair  construction  of  the  writing  itseLf." 

[$  621]  6.  Effect  of  Receipt— ft.  In  OeneraL  A 
receipt  for  attached  property  is  treated  as  a  eon- 
tract  between  the  receiptor  and  tlie  attaching  of- 
ficer/^ and  is  conelmive  upon  the  receiptor  as  to 
the  attachment  of  the  property  described  tlierein,''* 
and  not  subject  to  be  contradicted  or  varied  by 
parol.^'   The  possession  o£  a  teeeiptor  of  property 


which  has  been  taken  by  a  lawful  writ  ia«  in  law,  that 
of  the  ofBccr  to  whom  he  is  accountable,^^  and  the 
delivery  of  goods  under  an  attachment  hy  an  of- 
ficer is  a  sutAcient  consideration  for  the  contract 
of  a  receiptor  ""^king  himself  responsible  thereby 
for  the  amount  of  debt  and  damages  olaimed  in 
the  writJ' 

622]  b.  Upon  AtUchment  Uen.  The  accept- 
ance by  an  officer  of  a  receipt  for  attached  prop- 
erty does  not,  as  a  rule,  affect  the  attachment  lien, 
but  the  goods  are  regarded  as  still  iinder  the  of- 
ficer's control,  and  he  may  reclaim  them  at  pleas- 
ure/" But  this  rule  does  not  obtain  in  all  juris- 
dietions.**    Where,  however,  the  receipt  is  in  the 


Whlttemore,  27  N.  H.  309;  Stevens  v. 
Barnes.  22  N.  H.  BBS;  Bruce  v.  Pet- 
tengill.  12  N.  H.  341;  Whitney  v. 
Rirwell.  10  N.  H.  9;  Morrison  y. 
Blodsett.  8  N.  H.  23S,  29  AmD  653; 
Drown  v.  Smith.  »  N.  H.  299:  Harts- 
horn V.  Ives,  4  R.  1.  471;  Anthony  V. 
Com  stock.  1  R.  L  454;  Roberts  v. 
Carpenter,  63  Vt,  678;  Brown  v. 
Gleed.  38  Vt.  147;  Bowman  v.  Con- 
ant,  31  Vt.  479;  »Vost  v.  Kellogg,  23 
Vt.  308;  Pettes  v.  Marsh.  15  Vt. 
464.  40  AmD  689;  Kelly  V.  Dexter, 
15  Vt.  310;  Sibley  V.  Story,  t  Vt 
15;  Main  v.  Bell.  37  Wis.  517.  . 

TO.  Clement  v.  Little.  42  N.  H. 
663;  Bruce  v.  Pettenglll,  12  N.  tt 
341;   Ide  v.   Fasfiett.  45  Vt.  68. 

fa  ]  XUnstnition. — ^Where  plalntin 
attached  ten  swarms  of  bees,  and 
defendant  receipted  for  them,  but  no 
mention  was  made  in  the  receipt  or 
In  the  attachment  of  the  hives  In 
which  they  were,  it  was  held  that 
defendant  was  not  liable  for  the 
hivea  under  his  receipt.  Ide  v.  Fas- 
sett.  45  Vt.  68.  ,  .   

[b]  That  ths  xeceipt  U  mors 
■pwdflo  tbu  the  return  In  Its  de- 
scription of  property  attached  ia  no 
valid  objection  thereto.  Clement  v. 
Uttle,   42  N   H.  663. 

71.  Humphreys  v.  Cobb.  22  Me. 
380;  Sanborn  v.  Busweli.  51  N.  H- 
573   Bruce  v,  Pettengill,  12  N.  H.  SU. 

ta]  moalty  and  personslty.^A  re- 
ceipt for  property  attached  by  a  con- 
stable was  not  void  because  It  pur- 
ported to  receipt  for  both  realty  ana 
perHOnalty.  Stannard  T.  Tillotson, 
(Vt.)   90  A  960.  , 

Cbl  WlMT*  there  U  a  palpahU 
mlstsk*  In  th*  wording  of  a  receipt. 
It  may  ho  corrected  by  the  court,  and 
that  meaning  given  it  which  was 
plainly  Intended  by  the  parties. 
Marion  v.  Faxon,  20  Conn.  486. 
7a.  Brown  v,  Gleed.  33  Vt.  147. 
ra]  The  lenl  mMBlaff  o' 
tract  is  that  the  receiptor  shall  have 
the  property  attached  forthcoming 
upon  the  demand  made  for  the  same 
bv  the  officer,  to  respond  to  the  exe- 
cution that  may „  issue  won  ^  the 
Judfrment  obtained  In  the  suit  in 
which  the  property  la  attached. 
Dewey  v.  Fay.  34  Vt.  138. 

[bl  Oonttngent  In  effeotp— A  re- 
cerlpt  given  to  an  officer  for  property 
attached,  although  absolute  in  Its 
term*.  Is  contingent  by  operation  of 
law.  The  officer  can  recover  upon 
tt  only  on  the  ground  of  his  ac- 
countability for  the  property,  either 
to  tbe  attaching  creditor  or  to  the 
owner,  and  where  this  accountability 
has  ceased  he  has  no  right  to  re- 
coTer,  and  it  makes  no  difference 
whether  the  receipt  Is  under  seal  or 
not.  Uayton  v.  Merrltt.  33  Conn.  184. 
Bee  also  Fowler  v.  Bishop,  81  Conn. 

73^  See  Perley  v.  Brown,  18  N.  H. 
404 

fa]    mooelptor  not  liable  to  general 

gmmmr^  A  bailee  of  goods  attached, 
while  he  remains  liable  to  the  officer 
on  fate  receipt,  is  not  liable  to  the 
Mseml  owner.  Perley  v.  Brown,  18 
R.  H.  404. 

[bl  If  th»  ottcar  plaow  nicb  re- 
eatpt  ix  th*  hMida  of  the  raooitor^ 


attorney  to  he  prosecuted  for  his 
beneflt,  it  Is  an  equitable  assignment 
of  the  contract  for  which  his  lia- 
bility to  the  creditor  forms  a  suffi- 
cient consideration.  Clark  v.  Clough, 
3  Ue.  357. 

74.  Brown  v.  Gleed.  33  Vt.  147. 
See  also  Soule  t.  Austin.  35  Vt.  615. 

[a]  ProTlalona  in  receipt  as  to 
estoppel. — A  recplpt  for  property  lev- 
led  on  under  an  attachment,  pro- 
viding that  the  receiptor  was  es- 
topped to  deny  that  the  property  was 
attached,  that  the  receiptor  had  re- 
ceived It  from  the  officer,  and  that 
the  property  belonged  to  the  attach- 
ment defendant,  and  was  of  the  value 
named  In  the  receipt,  was  valid.  De- 
jon  V.  Street,  79  Conn.  333,  65  A 
145. 

[b]  Am  agaimrt  plalBtlff  la  attach- 
mssfe.  a  party  giving  the  sheriff  a  re- 
ceipt to  release  the  levy  Is  estopped 
from  denying  that  there  was  an  at- 
tachment In  fact  of  the  property  re- 
ceipted for.  Berry  v.  Flanderfl,  69 
H.  H.  626,  46  A  &91. 

[c1  ■stopMl  to  Aeay  attMduMat 
lien«-"  Receiptors  to  a  sheriff  for  per- 
sonal property  attached  are  e8t<n>ped 
from  denying  the  correctness  ox  the 
judgment  determining  that  plaintiff 
In  attachment  had  a  lien  on  the 
property.  Single  v.  Barnard,  St  Wis. 
463. 

70.  Dajon  t.  Street,  79  Conn.  333, 
336,  65  A  146  (holding  that  one  who 
algns  an  officer's  receipt  In  his  In- 
dividual capacity  cannot.  In  the  ab- 
sence of  fraud,  avoid  the  obligations 
of  the  contract  thereby  created,  upon 
the  ground  that  It  was  understood 
between  the  officer  and  himself  that 
he  was  to  sign,  and  be  held  only  as 
a  director  of  the  defendant  corpora- 
tion, the  court  saying:  "The  agree- 
ment between  the  plaintiff  and  de- 
fendant, witnessed  hy  the  receipt 
signed  hy  the  defendant  In  his  in- 
dividual capacity,  as  admitted  by  his 
answer,  could  not  be  affected  by  a 
prior  agreement  for  entering  Into 
a  different  contract  which  was  never 
consummated.  Moreover,  the  al- 
leged agreement,  that  the  defendant 
should  be  held  liable  on  the  receipt 
only  as  director,  was  Inconsistent 
with  and  radically  different  from 
the  written  agreement.  It  is  not 
averred  that  the  modifying  agree- 
ment was  In  writing;  on  the  con- 
trary, the  pleadings  Indicate  that  it 
was  a  parol  agreement,  and  such  a 
parol  agreement  would  not  be  effec- 
tive to  alter  the  written  one"). 

76.  Irev  v.  Gorman,  118  Wis.  8, 
94  NW  B.'iS. 

[a]  The  anthodty  of  a  bailee  for 
safe-keeping  is  subordinate  to  that 
of  the  officer,  and  he  can  neither  sell 
nor  lonn  the  goods.  Odtorne  v. 
Coiley.  2  N,  H.  66.  9  AmD  39, 

77.  Savage  v.  Robinson,  93  Me. 
262,  44  A  926.  See  also  Foss  v. 
Norris,  70  Me.  117. 

[al  A  written  prondse  to  pay  to 
plaintiff  in  th*  attaohment  the 
amount  which  may  be  recovered 
therein,  in  consideration  of  the  de- 
livery by  the  officer  to  the  promisor 
of  the  property  attached,  may  be  en- 
forced by  the  promisee,  although  the 
contract  was  made  without  the  re- 


riuest  or  knowledge  of  attachment 
defendant,  and  the  attached  property 
did  not  belong  to  him,  was  not  in  his 
possession,  and  perished  before  the 
recovery  of  judgment  in  the  action. 
Hayes  v.  Kyle.  8  Allen  (Mass.)  300. 

78.  U.  S.— In  re  Windt,  177  Fed. 
B84;  Dudley  v.  Lamoille  County  Nat. 
Bank,  14  Fed.  217  (construing  Ver- 
mont statute). 

Me.— Perry  v.  Somerby,  67  Me.  562. 
But  see  Stanley  v.  Drinkwater,  43 
Me.  468  (holding  that,  where  a  ves- 
sel was  attached,  and  the  officer  took 
a  receipt  therefor,  the  attachment 
■was  thereby  dissolved). 

N.  H.— Collins  T.  Brigham.  11  N. 
H.  420. 

S.  D. — Jolley  v,  Dunlop,  34  S.  D. 
213,   147  NW  680. 

Vt — Stannard  v.  Tillotson,  90  A 
950;  MoKormsby  v.  Morris.  29  Vt. 
417:  Rood  V.  Scott.  6  Vt  268. 

[a]  AooovdftBi^  the  posssBsion 
and  right  of  poeseSaion  of  attached 

Sroperty  for  the  custody  of  which 
efendanta  receipted  were  in  the  of- 
ficer. Since  the  receiptors'  posseasloh 
was  his,  and  the  attachment  lien 
was  not  released  by  the  taking  of  the 
receipt,  although  by  permitting  the 
property  to  remain  with  the  debtors 
the  risk  was  incurred  of  Its  being 
attached  by  other  creditors.  Stan- 
nard V.  Tillotson.  (Vt.)  90  A  950. 

[b]  BolatiOtt  bstwoen  ottoer  and 
reoslptor. — A  receiptor  Is  not  re- 
garded as  the  mere  servant  of  the 
officer,  but  hia  undertaking  Is  a  se- 
curity for  the  debt  to  the  extent  of 
the  value  of  the  property.  So  long 
as  the  receiptor  retains  possession 
th©  officer  may  reclaim  it  for  the 
purpose  of  sale  to  satisfy  the  execu- 
tion, because  he  la  not  satisfied  with 
the  responsibility  of  the  receiptor, 
or  with  a  view  to  restoring  it  to  the 
owner;  but  the  receiptor.  If  he 
chooses,  may  lawfully  restore  the 
property  to  the  debtor  and  permit 
him  to  dispose  of  It,  and  thereby 
deprive  himself  of  the  power  to  re- 
turn it  according  to  the  terms  of  his 
engagement.  In  such  case,  upon  a 
lawful  demand  hy  the  officer,  he  be- 
comes entitled  to  recover  the  value 
of  the  property  from  the  receiptor. 
Kendallville  First  Nat.  Bank  v.  Stan- 
ley, 4  Ind.  A.  213,  30  NW  799;  Nor- 
ris V.  Bridgham.  14  Me.  429;  Clark 
V.  Morse,  10  N.  H.  236;  Odlome  v. 
CoHey.  3  N.  H-  66.  9  AmD  39;  Gil- 
bert V.  Crandall.  34  Vt.  188. 

[cl  Th*  raoeiptor's  posMision  Is 
that  of  the  oficer. — Irey  v.  Gorman, 
118  Wis.  8.  94  NW  658:  Duffus  v. 
Creighton.  14  Can.  8.  C.  740. 

[d1  Beoe^  by  nominal  plaintiff. 
—A  receipt  for  attached  property 
given  to  the  officer  by  the  nominal 
plaintiff  and  another  will  not  dis- 
charge or  release  the  officer  from  his 
liability  to  have  the  property  forth- 
coming when  demanded  on  execu- 
tion, if  the  suit  was  commenced  and 
prosecuted  for  the  beneflt  of  a  third 
party  McKormsby  v.  Morris,  29  Vt. 
417. 

79.  In  re  Schow.  213  Fed.  514 
(holding,  under  the  rule  in  Connec- 
ticut, that  where  a  sheriff.  Instead  of 
retaining  possession  of  attached 
property,  takes  a  receipt  of  the  at- 
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alternativQ  to  pay  a  fixed  stun  or  to  redeliver  tbe 
property,  the  receiptor  has  the  right  to  elect  whieh 
ne  will  do,  and  tbe  attachment  is  diftsolved.^ 

[$  623]  c.  Upon  ValutioB  of  Property.  Tbe 
Tslaation  fixed  by  tbe  receiptor  and  officer  is  eon" 
elosiTe  as  between  themselves,  whether  sneb  vain- 
ation  be  more  or  leas  than  the  actual  value  of 
the  property;  and  parol  evidence  to  show  that  the 
value  is  different  from  that  expressed  in  the  receipt 
18  not  admissible  in  an  acti<Ha  by  tbe  officer  against 
the  receiptor.'* 

624]  d.  Upon  RixU  of  Receiptor  to  Aaaert 
Title  or  Lien—d)  In  General.  It  ia  generally  held 
that,  in  an  action  upon  a  simple  accountable  re- 
ceipt, in  which  there  is  a  mere  promise  to  re- 
deliver tbe  property  to  the  attaching  offloer,  with 
no  direct  admission  of  defendant's  title,  toe  re- 
ceiptor  may,  in  defense,  assert  bis  own  title  to,  or 
lien  on,  the  property,  or  that  of  another  to  whom 
he  has  returned  it,^'  and  it  has  also  been  held  that 
the  fact  that  a  person  receipted  for  property,  at- 
taehed  as  the  property  of  another,  nnder  a  bill  of 

taohment  defendant  he  releases  the 
attachment,  and  any  other  creditor 
may  then  attach  It  and  secure  the 
property  free  from  the  lien  of  the 
prior  attmohlng  creditor). 

eo.  Mitchell  V.  Oooch,  60  Me.  110: 
Harmon  v.  Moore,  S9  Me.  428:  Water- 
man T.  Treat,  49  He.  S09,  77  AmD 
S61;  Waterhouse  v.  Bird.  37  Me.  S2«. 

(a]  Becelpt  from  deMor.— An  at- 
tachment of  personalty  is  dlSHOlved 
by  the  ofhcer  taklnfr  from  the  debtor, 
in  lieu  of  the  property,  a  receipt 
therefor  promlHlns  to  pay  on  Judg- 
ment for  plaintiff,  a  stated  sum  or 
to  redeliver  th*  property.  Gary  y, 
Graham.  108  Me.  462.  81  A  BCa. 

Bl.  Conn:— EnBcoe  T.  Dunn.  44 
Conn.  98,  26  AmR  4t0;  Stevens  t. 
Sterens,  S9  Conn.  474;  Jones  v.  Oil- 
bert,  18  Conn.  K07. 

Me.— Smith  V.  Mitchell.  81  Me.  28T. 

Mass. — Jones  v.  Richardson,  10 
Meto.  4S1:  Wakefield  t.  Stedman,  12 
Pick.  B62. 

N.  H. — Healey  v.  Hutchinson,  88 
N.  H.  816,  20  A  832:  Remick  v.  At- 
kinson, 11  N.  H.  256.  8S  AmD  498: 
Drown  v.  Smith.  8  N.  H.  299. 

R.  L — ^Anthony  t.  Comstock,  1  R.  I. 
4S4. 

Vt — Btannard  v.  Tiltotson.  90  A 
960;  Bowley  v.  An^re,  49  Vt.  41; 
Parsons  v.  StronR.  13  Vt.  235. 

Compare  Almy  v.  Thurbpr.  12  DaW 
3  faff  99  N.  T.  4071  (holdlnfr  that  one 
who  slves  to  an  attaching  officer  the 
statutory  certificate  required  of  one 
who  holds  property  of  defendant  In 
the  attachment  suit  Is  not  estopped 
from  afterward  showing  an  error  In 
the  amount  stated,  ev«i  In  an  action 
brous^it  on  the  ftilth  of  the  state- 
ment). 

ta]  Actlom  for  Injury  to  property; 
•ffaet  of  valnatloa.— where  the  re- 
ceiptor of  property  deliver*  It  up  In 
an  Injured  condition  and  Is  sued  by 
the  officer  for  the  tnjurv,  the  receipt 
Is  only  prima  fncle  evldAnce  of  the 
value  of  the  property,  and  parol  evi- 
dence is  admlsBioIe  to  ehow  Its  true 
value.  Bancroft  V.  Parker,  IS  Pick. 
(Mass.)  192. 

as.  Conn. — Dayton  v.  Merritt.  83 
Conn.  184;  Jones  v.  (lllbert-.  13  Conn. 
507.  See  also  Pnrki  v.  Sheldon,  36 
Conn.  466.  4  AmR  95. 

Me. — Wilson  v.  Ladd,  49  Me.  73: 
Penobscot  Boom  Corp.  v.  Wllkins.  27 
Me.  345;  Lathrop  v.  Cook,  14  Me. 
414.  81  AmD  62;  Plsher  v.  Bartlett. 
8  Me.  122.  22  AmD  225.  See  also 
Sawyer  v.  Mason,  19  Me.  49. 

Mass. — Lewis  v.  Webber,  116  Mass. 
4B0:  Burt  v.  Perkins.  9  Gray  317: 
Townsend  v.  Newell.  14  Pick.  832; 
Learned  v.  Bryant.  13  Mass.  224.  See 
also  Denny  v.  Wlllard,  11  Pick.  619. 
28  AmD  31)9. 

N.  H.— WhlttredRe  v.   Maxam,  <8 


sale  from  whom  the  former  claimed  title,  will  eat 
prevent  him  from  maintaining  an  action  of  rcpleria 
i^iainst  tbe  porehaeer  of  tbe  property  at  a  saW 
the  attaching  officer."  However,  the  receiptor  n 
concluded  from  questionii^  tbe  i^taehment  or  s^ 
ting  up  want  of  eonsidenition  for  tbe  ezeeMioD 
of  the  receipt.** 

[%  026]  (3)  Bstoppel— (a)  In  Action  on  Beeeipt 
A  receiptor  may,  however,  estop  himself  to  deny,  in 
an  action  on  bis  receipt,  the  debtor's  title  to  tbe 
attached  property.'"  Thus,  when  there  has  been 
an  express  admission  of  sneli  title,  with  a  pnuniae 
to  return  the  goods,  or  pay  the  judgment,  not  to 
exceed  the  stipulated  valuation  of  the  property;" 
where  tbe  conduct  of  the  receiptor  who  himself 
owns,  or  has  a  Hen  upon,  the  goods  has  induced 
the  officer  to  believe  that  they  belong  to  th« 
debtor;"  where  tbe  contract  is  a  mere  Bubutitits 
for  the  security  by  attachment,  and  is,  in  effect, 
but  an  agreement  to  indemnify  the  officer  for  aot 
making  an  attachment;**  or  where,  althon^  tbe 
property  was  not  in  faet  attaefaable,  the  crfBeer 


N.  H.  82S.  44  A  491;  Healey  v.  Rutch- 
Inson,  66  N.  H.  816.  20  A  882;  Tucker 
v.  Adams,  63  N.  H.  861;  Barron  v. 
Colblelph,  11  N.  H.  657.  35  AmD  605; 
Webster  v.  Harper,  7  N.  H.  694.  See 
also  Scott  V.  whlttemore,  27  N.  H. 
809. 

Vt.— Halbert  v.  Soule.  67  Vt.  868; 
Adams  v.  Pox.  17  Vt.  Ml. 

Contra  Cornell  v.  Dakln,  38  N.  T. 
268:  Peo.  V.  Reeder,  26  N.  T.  302: 
Desell  V.  Odell,  8  Hill  (N.  T.)  215. 
38  AmD  628:  Bnrrall  v.  Acker.  23 
Wend.   (N.  T.>  606,  86  AmD  682. 

[a]  meserratloa  of  rltfht  to  assert 
Uea,— Where  roods  were  attached  In 
the  hands  of  one  who  had  a  lien  on 
them,  who  receipted  therefor,  under 
an  agreement  that  he  should  con- 
tinue to  retain  for  his  Hen.  and  after- 
ward they  were  attflch^d  ot  his  own 
suit,  and  he  receipted  for  them,  still 
asserting  his  Hen.  it  was  held  that 
his  Hen  was  not  discharged.  Town- 
send  V.  Newell,  14  Pick.  fMassJ  8:12. 
See  also  Wilson  v.  Ladd,  49  Me. 
73. 

Fbl    AMMtlon  of  partaMrsUp  tttlo. 

~Where  a  sheriff  attaching  partner- 
ship goods  as  the  property  of  a 
member  of  the  firm  takes  s  receipt 
for  them  from  another  member  and 
leaves  them  In  possession  of  the  firm, 
the  paramount  partnership  title  Is  a 
defense  in  an  action  on  the  receipt. 
Tucker  v.  Adams,  68  V.  R.  SSI. 

[c]  AasectloK  of  title  la  mortga- 
ge*—ScmsBd.— A  receiptor  for  prop- 
erty attached  cannot  Justify  non- 
delivery thereof  on  demand,  by  show- 
ing that  the  same  was  mortgaged, 
if  the  mortgagee  has  made  no  de- 
mand upon  him  for  the  property. 
Scott  V.  Whlttemore.  27  N.  VL  309. 

83.  Edmunds  v.  Hill,  133  Mass. 
445. 

84.  Stannard  v.  Tlllotson,  (Vt.)  90 
A  950. 

BS.  See  infra  notes  86-89. 
ee.  Drew  V.  Llvcrmore.  40  Me.  266: 
Penobscot  Boom  Corp.  v.  WUklns, 
27  Me.  846:  Bacon  v.  Daniels,  116 
Mass.  474;  Bur.iley  v.  Hamilton.  16 
Pick.  (Mass.)  40,  26  AmD  423  and 
note. 

[a]  znnstratlon. — ^Where  receipt- 
ors for  property  attached  give  a  re- 
ceipt declaring  that  "this  receipt 
shall  be  conclusive  evidence  against 
ua  as  to  our  receipt  of  said  prop- 
erty. Its  value  .  .  ■  and  our  liability 
under  all  circumstances  to  said  offi- 
cer," they  are  estopped  to  deny  that 
It  was  the  property  of  the  debtor. 
Penobscot  Boom  CSirp.  v.  Wllkins, 
27  Me.  345. 

[bl  Where  the  receipt  ased  the 
words  "as  the  property  of"  defend- 
ant, the  receiptor  was  estopped  to 
deny  defendant's  title.  Dayton  v. 
Merritt,  38  Conn.  184. 


[ol  meoltal  of  — toppsl  la  s»> 
oa^ta— Where  a  receipt  for  prop- 
erty levied  on  provided  that  the  re- 
ceiptor was  estopped  from  denyliK 
the  value  of  the  property  as  fixed, 
and  that  the  property  belonged  to* 
defendrnt  in  attachment,  the  receipt- 
or was  not  entitled  to  prove  thrvt 
the  property  belonged  to  another,  was 
subject  to  prior  attachments  and 
mortRage  encumbrances;  that  the  in- 
terest in  the  goods  secured  by  at- 
tachment was  of  little  or  no  value; 
or  that  the  Judimient  defendant  had 
been  declared  Insolvent,  and  Its  In- 
•olvent  estate  was  still  unsettled, 
pe^on  T.  Street.  79  Conn.  SSS.  <5  A 

r'd]  Promise  to  aooout  act  voU 
for  lack  of  ooiisia«ratioii.^A  promlM 
by  a  receiptor  to  account  to  an  offl- 
oer for  goods  attached  as  A's,  but 
which.  In  fact,  belong  to  the  re- 
ceiptor. Is  not  void  for  want  of  con- 
sideration, since  the  receiptor  Is  es- 
topped to  say  the  goods  are  his  own. 
If  he  made  no  claim  at  the  time 
of  the  attachment.  Dewey  v.  Pteld. 
4  Mete.  (Mass.)  381.  38  AmD  371; 
Bursley  v.  Hamilton,  16  Pick.  (Bfoas.1 
40.  25  AmD  42S.  See  also  J»bns  v. 
Church.  IS  Pick.  (Mass.)  56T.  M  AmD 
651. 

[e]   in  aa  aotlom  on  a  rtKlpt  va- 

der  seal,  where  the  receiptor  agreea 
that  the  st-ods  attached  as  the  prop- 
erty of  defendant  were  defenminl's 
property,  and  that  on  demand  h« 
would  return  them  to  the  attaching 
officer,  or  pay  him  the  amount  of  the 
debt  and  costs  recovered  in  the  salt 
evidence  that  some  of  the  goods  were 
not  the  property  of  defendnnt  at  the 
time  of  the  attachment,  and  that  the 
others  were  not  attachable  was  held 
Inadmissible  In  defense.  Bacon  v. 
Daniels.  116  Mass.  474. 

■7.  Sawyer  v.  Mason,  19  tf.  4>: 
Dewey  v.  Field,  4  Mete.  (Mass.)  S81. 
88  AmD  $76;  Easton  t.  Ooodwln.  21 
Minn.  426;  Clement  v.  Uttle,  42  N. 
H.  663. 

[a]  AdmlsslOB  of  ownenthtp  %T 
defendaat  reeelptog.— Where  goods 

were  levied  on  as  the  property  of 
defendant,  who  gave  a  receipt  for 
them  to  the  sheriff  admitting  that 
they  were  his,  and  that  they  were 
of  a  certain  valne.  It  was  held  that 
the  sheriff  having  acted  on  the  faith 
of  such  receipt,  defendant  was  e»- 
topned  to  deny  that  he  had  no 
leviable  Interest  In  the  Prop- 
erty. Easton  v.  Oootfwln,  SS  Hlna. 
426. 

as.  staples  v.  Fillmore,  At  Oona 
610;  Lewis  v.  Webber,  116  Mass.  4S0: 
Thayer  v.  Hunt.  2  Allen  (MasR.)  449; 
Mason  v.  Aldrlch.  86  Minn.  t%%,  || 
NW  884.  See  alao  Spear  w.  HIU. 
54  N.  H.  87. 


Vor  Utsr  oaess,  aarslopmaats  and  cbanfse  In  the  law  see  cumulatWa  AnnoUttoius  sam*  tlUe^^assJuid  ndtoji 
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is  still  liable,  either  to  plaintiff,  defendant,  or  the 
true  owner,^'  the  reeeiptor  is  eBtO]qM>d  to  dei^  the 
title  of  the  debtor. 

626]  (b)  In  Action  by  Baoe^tor  for  Wrow- 
fnl  AtUdinenti  A  receiptor  is  not  estopped  to  set 
Bp  titie  to  attached  pn^Mrty  in  himself,  in  an  aetion 
Itfought  by  him  for  a  wrongful  attachment**^ 

[}  627]  6.  Bigliti.  Duties,  sad  Ltobflitles  of  Bs- 
M^toi^-s.  la  OeneraL  A  reeeiptor's  liability  upon 
bis  undertaking  is  dependent  npcai  its  terms;"*  bat 
it  may  be  stated  generally  that  such  liability  is 
limited  bf  that  of  the  attaching  offieer^  and  when 
that  is  duofaaiged  the  reeeiptor  ean  no  longer  be 
held." 

[\  628]  b.  Oonvereion  of  Fnperfey.  The  re- 
eeiptor of  attached  property  is  treated  as  only  the 
temporary  bailee  thereof,  and  is  liable  at  any  time 
to  be  ealled  to  aceonnt,  if  guilty  of  converting  the 
property  by  any  abnae,  wrongful  use,  or  refusal  to 

89.  Clark  v.  Oaylord,  24  Conn. 
4S4:  Harris  T.  Hofm,  49  Me.  432.  77 
AmD  269:  Smith  V.  Cudworth,  24 
Pick.  (Mass.)  196. 

•O.  Edmunds  v.  Hill.  133  M-uii. 
115;  Robinson  v.  Hanafleld,  13  Pick. 
(Ma»s.>  139;  John?  v.  Church.  13 
Pick.  (Hasa.)  657.  23  AmD  651;  Horse 
V.  Kurd.  17  N.  H.  246. 

Sl.  Waterman  v.  Treat.  49  Me. 
309,  77  AmD  261;  Mason  v.  Aldrlcb, 
SS  Minn.  283.  30  NW  884. 


deliver  on  demand;"'  but  mere  negligence  or  non- 
feasance of  the  receiptor  in  respect  to  tbe  care 
of  the  property,  whereby  it  becomes  dunaged,  is 
not  equivalent  to  a  conversion.'^ 

H  629]  c  Indemnity  or  Beimbanenunt  of  Bd- 
oeuHor.  A  reeeiptor  cannot  claim  reimbnrsemenc 
for  money  paid  out  by  him  on  an  e^ceention  against 
an  attachment  debtor,  where  the  ezeention  has  al- 
ready been  satisfied  by  an  extent  on  the  debtor's 
lands;"  but  wbwe  he  has  received  a  bond  to  in- 
demnify him  for  having  given  a  receipt  to  an 
oflBeer  for  attached  goods,  he  is  damnified  by  an 
attachment  of  his  pro^rty  in  a  suit  on  his  reeeipt, 
and  may  thereupon  bring  an  actitm  on  sneh  bond." 

U  630]  d.  Beddivsry  of  Froporty— (1)  In  Qvt- 
eral— (s)  Duty  to  Roddiver  on  DoBuud.  Tbe  at- 
taching officer  has  a  right,  at  any  time,  to  reclaim 
the  attached  property,*'  either  from  his  bailee  or 
from  defendant,  if  the  bailee  has  allowed  it  to  go 


[aj  Til*  tanpllad  olillffktlon  of  a 
xMia>tov  of  property  in  the  hands  or 
an  officer  under  an  attachment  pro- 
ceeding is  to  return  the  property,  to 
relieve  him  from  liability  to  the  at- 
Uchlnir  creditor  or  the  owner,  rol- 
ley  V.  Hazard.  70  Vt.  220.  40  A  36. 

fbl  Wli«T*  seTeral  receipts  are 
ftvsA  St  Um  Mm*  tlm*,  by  the  same 
receiptor  for  the  same  property,  at- 
tached on  several  different  wrltn. 
whether  they  are  to  be  regarded  as 
one  contract,  or  as  each  standtnf? 
upon  its  own  ground,  as  If  tt  were 
the  BOle  receipt  irlven.  will  depend 
upon  the  lanituaRe  of  the  contracts 
and  tbe  Intent  of  the  party  siBnlng 
them.  Ehiscoe  Dunn,  44  Conn.  9S, 
SB  AmR  430;  Haynes  v.  Tenney,  45 
N.   H.  183. 

fc]  UahlUtT  on  attaohntent  avb- 
Ma««Bt  to  XMwipt. — One  who  has 
receipted  for  the  redelivery  of  prop- 
erty or  the  payment  of  a  sum  of 
money  Is  not  liable  on  the  receipt 
for  an  attachment  of  the  same  nrop- 
erty,  returned  upon  a  new  writ  on 
the  next  day,  antedated  so  as  to  cor- 
respond Willi  the  receipt,  although  at 
the  time  the  receipt  was  given  It 
was  expected  that  the  new  writ 
would  Issue  upon  which  the  property 
was  to  be  attached.  Waterman  v. 
Treat,  49  Me.  309.  77  AmD  261.  See 
also  Trench  V.  Walking  Smith  (N. 
H-)  4».  ^ 

rd1  Uabnitr  not  aSoeted  brvrlor 
vmifOl  agzMinent, — ^Where  an  oiBcers 
receipt  for  property  levied  on  was 
signed  by  a  director  of  a  corporation 
in  hlB  individual  capacity,  his  Indi- 
vidual liability  could  not  be  affected 
by  an  alleged  prior  parol  agreement 
tb»t  he  should  sign  the  paper  In  his 
capacity  as  director,  ana  not  other- 
wise, vhich  was  never  consummated. 
D^on  v.  Street,  79  Conn.  S3S.  66  A 

S9.  Conn. — Pond  v.  Cummins,  60 
Conn.  372;  Dayton  v.  Merrltt,  S3 
Conn.  184:  Fowler  V.  Bishop,  81  Conn. 
5t0;  Cole  t.  Wooster,  2  Conn.  203. 
Comp»re  Flteh  Chapman,  28  Conn. 
257. 

He. — Shepherd  v.  Hall,  77  Me.  6S9. 
1  A  696;  Torrey  v.  Otis.  67  Me.  B73; 
Mitchell  v.  Gooch,  60  Me.  110;  Har- 
mon V.  Moore,  &9  Me.  428;  Plal^ted  v. 
Hoar,  4S  Me.  380;  Moulton  v.  Chapln. 
28  M«.  505;  Sawyer  v.  Mason,  19  Me. 
49.  Compare  Famham  v.  nilman,  24 
lie.  250  (where  an  attorney,  to  whom 
a  dem&od  had  been  intrusted  for  the 


purpose  of  receiving  or  securing  the 
amount  due.  authorized  an  ofQcer, 
who  might  receive  a  writ  thereon,  to 
take  the  receipt  of  a  certain  indi- 
vidual for  the  goods  which  the  form- 
er directed  to  be  attached,  and  it  was 
held  that  the  fact  that  by  such  pro- 
ceedlns  the  officer  was  discharged 
from  his  liability  for  not  retaining 
possesHlon  did  not  release  those  who 
bad  given  the  receipt). 

Mass. — Shumway  v.  Carpenter,  13 
Allen  68;  Parker  v.  ■Warren.  2  Allen 
187:  Colwell  v.  Richards.  9  Gray  874: 
Butterfleld  v.  Converse,  10  Cush.  817; 
Webster  v.  Coflln,  14  Mass.  196. 

N.  H.— Richardson  v.  B:i1Jpt,  69  N. 
H.  384.  41  A  263,  78  AmSR  176:  Holt 
V.  Burbank.  47  N.- H.  164;  Hill  v. 
Wlggln,  31  N.  H.  292. 

vt. — McDermott  v,  Jagulth,  92  A 
230;  Roberts  v.  Carpenter,  M  Vt  «7S; 
Ide  V.  Fassett,  45  Vt.  eS;  Frost  v. 
Kellogg.  23  Vt.  308:  Allen  V.  Carty, 
19  Vt.  65. 

Wis.— Bell  V.  Shafer,  B8  Wis.  22S, 
16  NW  628;  Main  v.  Bell,  17  Wis. 
617. 

[a]  XIhurtratloBd~^n     a  salt 

against  one  as  an  Individual  who  was 
named  as  residuary  legatee  and  ex- 
ecutor In  a  will,  personal  property 
of  the  estate  was  attached  before 
he  illed  his  bond  to  pay  debts  and 
legacies.  The  filing  oz  such  n  bon-1 
vested  the  title  to  the  personalty  in 
him  as  an  Individual.  After  the  bond 
was  filed  he  made  a  demand  as  ex- 
ecutor, and  the  attached  property  was 
delivered  to  him  by  the  receiptor 
thereof.  It  was  held  that  the  ofTlcer 
could  not  recover  from  the  receiptor, 
since  the  officer  was  not  liable  to  the 
owner,  the  executor,  because  the  lat- 
ter's  representation  to  the  receiptor 
that  the  title  was  In  him  as  executor 
hnd  estopped  him  from  recovering 
the  value  of  the  property  from  the 
ofUcer  on  the  ground  that  the  prop- 
erty should  not  have  been  delivered 
to  the  executor,  the  title  being  In  the 
Individual,  and  since  tbe  officer  was 
not  liable  to  the  attaching  creditor 
because  the  debtor  had  no  attachable 
interest  in  the  property  at  the  time 
of  the  attachment  Richardson  v. 
Bailey.  69  N.  H.  384,  41  A  263,  76 
AmSR  176. 

[b]  Where  attaohMI  property  has 
]>*nsk*d  without  the  oOomfm  tenlt 
he  Is  not  liable,  nor  Is  a  receiptor  of 
such  property  liable  on  his  receipt, 
when  it  has  perished  without  his 
fault.     Ide  V.  Fassett,  4B  Vt  68. 

[cl  UaUUty  on  receipt  for  part- 
nership proMrty, — ^A   receiptor  for 

froperty  belonglns  to  a  flrm,  at- 
ached  for  the  deot  of  one  of  the 
partners,  cannot  be  charged  by  the 
sheriff.  If  he  suffered  It  to  remain  In 
possenslon  of  the  partners,  since  the 
sheriff  could  not  take  the  property 
and  was  under  no  liability  to  the 
owners.  BUI  v.  Wiggln.  Ii  N.  H. 
292. 


[d]  Xiabnity  under  Told  attaeh- 
toent. — A  receiptor  of  goods  unlaw- 
fully attached,  who  has  redelivered 
them  to  the  debtor,  is  not  liable 
therefor  on  his  receipt,  stipulating 
to  pay  a  certain  amount  or  redeliver 
the  property.  Harmon  v.  Moore,  &9 
Me.  428. 

93.  Baker  v.  Fuller,  21  Pick. 
(Mass.)  318;  Cross  v.  Brown,  41  N. 
H.  283;  Scott  v.  Whlttemore.  27  N. 
H.  809;  Stevens  v.  Ekimes,  22  N.  H. 
£68;  dark  v.  Morse,  10  N.  H. 
236. 

[a]  This  Tul*  has  heMi  applied  (1) 

where  the  goods  were  delivered  to 
an  adverse  claimant  (Baker  v.  Fuller, 
21  Pick.  (Mass.)  818).  and  (2)  where 
there  was  a  sale  or  the  properly, 
notwithstanding  title  passed  thereby 
(Clark  V.  Morse,  10  NT  H.  236). 

[b]  Walvar  by  sheiUC^lf  the 
sheriff  to  whom  a  receipt  for  prop- 
erty Is  given  assents  to  the  conver- 
sion of  the  same  by  the  receiptor  to 
pay  the  receiptor's  debt,  he  thereby 
waives  Ms  claim  upon  the  receipt. 
Stevens  v.  l^mes.  22  N.  H.  668. 

[c]  AUowlwr  attaehaMaft  of  va- 
eswwd  geods^Where  a  receiptor  of 
property  attached  In  a  suit  In  Hassa- 
chusetts,  having  taken  the  property 
to  his  residence  In  a  neighboring 
state,  there  pointed  It  out  to  an  of- 
ficer, and  permitted  it  to  be  attached 
and  taken  from  Mm  on  a  writ  sued 
out  by  plaintiff  In  the  first  ac- 
tion, returnable  to  the  courts  of  the 
latter  state,  it  was  held  that  the  re- 
ceiptor was  not  liable  in  trover  to 
defendant  on  plalntlfTs  abandoning 
the  suit  in  Massachusetts.  The  sec- 
ond attachment  being  legal  and  right- 
ful, the  act  of  defendant  in  pointing 
out  the  property  to  the  officer  and 

f>ermltting  falm  to  attach  and  take 
t  was  not  wrongful  and  did  not 
amount  to  a  conversion  for  which 
the  action  would  lie.  Chase  v.  An- 
drews, 6  Cush.  (Mass.)  114. 

[d]  FurohBB*  by  r*e*lptor< — A  re- 
ceiptor of  attached  goods  may  pur- 
chase them  from  the  debtor  after 
delivery  to  the  latter,  and  will  suc- 
ceed to  all  his  rights.  Weston  v. 
Dorr,  25  Me.  176.  43  AmD  269, 

94.  Tinker  v.  Morrill,  39  Vt.  477, 
94  AmD  846. 

96.  Woodward  T.  Munson.  128 
Mass.  102. 

»e.  Otis  V.  Blafce.  8  Mass.  336. 

9T.  Stannard  v.  TUIotson,  (Vt.) 
90  A  9S0. 

[a]  meolainatlon  from  third  per- 
son.— If  property  la  attached  and  re- 
ceipted, and  has  passed  from  the 
receiptor's  hands  into  the  possession 
of  another  person  who  knows  of  the 
attachment  and  gives  the  receiptor 
a  bond  to  Indemnify  him  against  the 
receipt,  the  officer  has  the  right  to 
take  the  property  out  of  such  per- 
son's hands  at  any  time  during  the 
pendency  of  the  attachment.  Brlggs 
V.  Mason.  31  Vt  483. 
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back  into  the  latter's  possession,*"  and  it  is  the' 
duty  of  the  bailee  or  receiptor,  upon  demand,  to 
redeliver  to  the  officer  the  identical  prc^erty  which 
he  received  from  him,"  even  though  the  Ueii  of  the 
attachment  hag  expired.^ 

631]  (b)  Blffat  to  EedeUvex  before  Demand. 
One  who  signs  a  receipt  for  goods  attached,  agree- 
ing to  redeliver  them  to  the  attaching  officer,  or 
his  order,  on  demand,  cannot  discharge  himself  by 
an  offer  to  redeliver  them  before  demand,  unless 
expressly  authorized  so  to  do  by  the  terms  of 
his  receipt;'  but  in  case  of  a  second  attachment 
upon  the  receipted  property,  be  may  return  the 
property  to  the  custody  of  the  officer,  if  he  is  nn- 
willing  to  incur  any  further  responsibility  by  reason 
of  such  attachment.' 


98.  Conn. — Parks  v.  Sheldon,  36 
Conn.  466.  4  AmR  95. 

Ind. — KendallvlUe  Flrat  Nat.  Bank 
V.  Stanley.  4  Ind.  A.  213.  30  NE  790. 

Me. — Bangra  v.  Beacham,  68  Me. 
425;  Carr  v.  Parlev.  12  Me.  328. 

Mass. — Bond  v,  Padelford,  13  Mass. 
394. 

N.  H. — Phelps  V.  Gilchrist,  SO  N- 
H.  171. 

Vt.— Gilbert  v.  Crandall,  34  Vt. 
188;  Kelly  v.  Dexter,  15  Vt.  310; 
Rood  V.  Scott,  5  Vt.  263;  Pierson  v. 
Hovey.  1  D.  Chlpm.  51. 

99.  Conn. — Maley  v.  Hugo.  87 
Conn.  323.  87  A  734;  Doolan  v.  Wil- 
son, 73  Conn.  446,  47  A  653;  Parks  V. 
Sheldon.  86  Conn.  466,  4  AmR  95 ; 
Fitch  v.  Chapman.  28  Conn.  257. 

Me. — Poss  V.  Norrls.  70  Me.  117; 
Bangs  V.  Beachnm,  68  Me.  425;  Blck- 
nell  V.  Lewis.  49  Me.  91;  Gllmoro  v. 
McNeil.  46  Me.  532. 

Mass.— Jenney  v.  Rodman,  16  Mass. 
464. 

N.  H.— Holt  V.  Burbank,  47  N.  H. 
164;  Hill  V.  Wlggin.  31  N.  H.  292: 
Phelps  V.  Gilchrist,  30  N.  H.  171,  28 
N.  H.  266:  Scott  T.  Whlttemore,  27 
N.  H.  309;  Drown  v.  Smith,  S  N.  H. 
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Oh.— Bftssett  T.  Baker,  Wright  837. 
But  see  Push  T.  Calloway.  10  Oh.  St. 
<38. 

Vt— Stannard        Tlllotson.  90  A 

950;  Policy  v.  Haxnrd,  70  Vt.  220, 
40  A  36;  Brown  v.  Qleed,  33  Vt.  147; 
Paul  V.  Burton,  32  Vt.  148;  Bowman 
V.  Conant,  31  Vt.  479;  Sewell  v. 
Spwles,  13  Vt.  171;  Page  V.  Thrall, 
li  Vt.  230;  Catlin  v.  Lowrey,  1  D. 
Chlpm.  396, 

Wis.— Single  T.  Barnard.  29  Wis. 
463. 

[a]  Ottc«r  not  rsavlred  to  smron 
for  property, — A  receipt  to  an  of- 
ficer who  has  attached  property,  re- 
citing that  the  undersigned  agrees 
to  keep  the  property,  and  to  rede- 
liver it  to  him  on  demand,  or  to  pay 
the  amount  of  the  Judgment  which 
plaintiff  In  the  attachment  suit  shall 
recover,  does  not  require  the  officer 
to  search  for  the  property  after  de- 
manding its  return.  Doolan  v,  Wil- 
son, 73  Conn.  446.  47  A  653. 

fbl  SnllloleiioT  of  aemnnd. — (1) 
Where  onp  prnmises  to  deliver  nr- 
llolf.'!  wlicn  cnllcfl  for,  a  recetpfor. 
fur  Instance,  a  demand  at  the  p:irty's 
(UvcllinjT  housp.  in  hlf  ahsi'nfc  from 
I  he  commonwen!  th,  is  .sufTlrifnt  to 
cli.Trpe  him.  Mason  v.  BrlR^'S.  16 
^r:l■;s,  4  53.  See  also  Chandler  v. 
WindRhlp,  6  Maws.  310.  (2>  Wh'-re 
an  attaching  olTlcer  took  an  n  t- 
able  receipt  by  whirh  the  r-  or 
promised  to  redeliver  tho  a*:  i  nsd 
prraerty  "at  such  time  and  pl:iri"  as 
he  [the  officer]  shall  appoint."  a  ile- 
mand  for  the  present  delivery  of  the 
property,  made  at  the  receiptors 
dwelling  house,  was  a  sufficient  ap- 
pointment of  the  time  and  place,  no 
objection  being  made  to  the  rcTson- 
atuentfsa  of  the  demand  on  th-it  ac- 
.^ttnit;,^ Moore  v.  Fargo,   112  Mass. 

T(jV  SttflleleiioT  of  offsr  to  daUv«r. 
— Where  certain   cumbrous  articles 


of  machinery  were  attached  by  an 
officer  in  a  shop  where  they  were 
used,  and  balled  to  defendant  with 
the  understanding  that  such  use 
i^hould  continue,  and  in  trover  for  the 
property  It  appeared  that  the  officer, 
in  the  street  and  near  the  shop,  de- 
manded the  articles  of  defendant, 
who  offered  to  go  at  once  to  the  shop 
and  deliver  them,  but  the  oflleer 
failed  to  go  there  or  to  designate  an- 
other place  of  delivery,  ft  was  held 
that  the  shop  was  the  proper  place 
for  delivery  and  that  there  was  no 
proof  of  a  conversion.  Durgin  v. 
Gage,  40  N.  H.  302. 

fd]  Btteot  of  discharge  of  omoer. 
— If  the  attaching  officer's  liability 
has  been  discharged,  the  bailee  will 
be  accountable  for  the  goods  to  some 
other  party,  and  Is  not  bound  to  de- 
liver them  to  the  oflflcer,  or  to  ac- 
count for  them  to  him  In  any  other 
way.    Holt  v.  Burbank,  47  N.  H.  164. 

[e]  Wliere  an  aggrtgate  Talne  Is 
afltxed  to  the  property  receipted  for, 
the  receiptors  are  bound  on  demand 
to  return  the  articles  attached  with- 
out exception.  Blcknell  v.  Iiewts.  49 
Me.  91.  See  also  Gllmore  v.  McNeil, 
46  Me.  632;  Drown  v.  Smitli,  S  N.  H. 
299. 

[f]  WaiTcr  of  dnuwO^^fter  a 

demand  by  an  officer  for  property  re- 
ceipted for,  an  offer  by  him  to  re- 
ceive it  upon  terms  which  are  not 
complied  with  Is  not  a  waiver  of  his 
previous  demand.  Scott  v.  Whitte- 
more,  27  N.  H.  309. 

1.  Pitch  V.  Chapman.  28  Conn,  257 
(holding  that,  where  property  at- 
tached has  been  delivered  by  the  of- 
flcer  to  a  receiptor  on  his  promise 
to  redeliver  It  on  demand,  and  the 
lien  of  the  attachment  has  expired, 
the  receiptor  is  still  bound  to  deliver 
the  property  on  demand  to  the  of- 
ficer, unJesB  he  Is  himself  the  owner 
of  it,  has  already  delivered  It  to  the 
owner,  or  has  authority  from  the  lat- 
ter to  hold  possession  of  the  same). 

[a]  FaUore  to  Issoa  exeontloB 
within  time  Umlted  after  lodgment. 
— where  the  attached  goods  have  not 
been  delivered  to  the  debtor,  the  re- 
ceiptor Is  liable  to  restore  them  to 
the  officer,  although  no  execution  has 
issued  in  thirty  days  after  Judgment, 
since  In  such  case  the  officer  Is 
bound  to  return  them  to  the  debtor, 
the  lien  being  vacated.  Cooper  T. 
Mowry;  16  Mass.  5. 

a.  Rowland  v.  Cooper,  16  Gray 
(Mass.)  53. 

a.    Whitney  v.  Farwell,  10  N.  H.  9. 

4.  Thayer  v.  Hunt,  2  Allen 
fMass.)  449;  Baker  v.  Warren.  6  Grav 
(Mass.)  627:  Wentworth  v.  Tjeonard, 
4  Cush.  (Mass.)  414;  Pollard  v. 
Grnves.  23  Pick.  (Mass.)  86;  Waitt 
V.  Thompaon.  43  N.  H.  161.  80  AmD 
136;  Whitney  v.  Farwell,  10  N.  H.  9: 
Webster  v.  Harper,  7  N.  H.  594; 
Swett  V.  Horn.  Smith  (N.  H.)  429; 
Flanagan  v.  Hoyt,  86  Vt.  565,  86 
AmD  675;  Soule  t.  Austin.  35  Vt. 
515. 

ral  Vb*  law  veoognliea  the  re- 
oelptor'B  right  to  redellTw  to  tlie 
debtor,  and  then  considers  hla  re- 


[(  632]  (2)  To  Debtor.  When  property  at- 
tached and  receipted  for  is  redelivered  to  the  debtor 
by  the  receiptor,  the  latter  is  liable  therefor  to 
the  o£9oer,  whether  by  the  receipt  and  redelivery 
he  becomes  a  bailee  and  servant  of  the  offleer  to 
keep  the  goods  as  in  the  custody  of  the  law,  or 
an  original  contractor,  bound  at  his  peril  to  hav« 
the  goods  forthcoming  according  to  the  terms  of 
the  receipt.* 

633]  7.  BrtMwa  and  Discharge  of  Xbeceiptor- 
a.  Who  Hay  BeleaBe.  While  the  attaching  officer 
may  undoubtedly  release  the  receiptor  under  proper 
circumstances,'  it  has  been  held  that  he  eannot  do 
so  after  he  has  made  an  equitable  assignment  of 
the  receipt  to  the  attaehing  ereditor,*  and  that  tiie 
sheriff  cannot  release  a  receiptor  to  his  dqnit;.^ 

celpt  as  In  efTect  a  contract  to  pav 
the  demand  upon  which  the  property 
was  attached,  as  he  Is  In  such  caw 
liable  only  to  that  extent.  If  plaln- 
tllT  falls  to  recover  a  judgment,  th« 
receiptor  Is  discharged.  Whitney  t. 
Farwell,  10  N.  H.  9.  See  also  Web- 
ster v.  Harper,  7  N.  H.  594, 

[hi  Effect  of  deUverr  to  MAm 
on  attachment  Usn. — As  between  the 
officer  and  the  debtor,  an  attach- 
ment Is  not  dissolved  by  taking  a 
receipt  and  allowing  the  property  to 
pass  back  Into  the  hands  of  the 
debtor;  as  to  third  persons,  without 
notice,  the  attachment  Is  dissolved. 
Mitchell  V.  Gooch,  60  Me.  110:  Small 
V.  Hutchins,  19  Me.  255;  Robinson  v. 
Mansfield,  13  Pick.  (Mass.)  139;  Bas- 
zell  V.  Hardy,  58  N.  H.  SSI;  Ro« 
V.  Page,  64  N.  H.  190;  Whitney  r 
Farwell,  10  N.  H.  9;  Dunklee  ». 
Fales,  i  N.  H.  527;  Swett  v.  Horn. 
Smith  (N.  H.)  429;  Soule  v.  Austin. 
35  Vt.  515. 

[cl  seliverr  to  debtor  m  badf* 
of  fraud. — ^Where  plaintiff  receiptor 
delivered  the  property  to  a  minor 
son  of  defendant  to  keep  and  cart 
for.  and  the  son  Immediately  put 
the  articles  back  upon  the  farm  of 
the  ftither  visibly  In  the  same  situa- 
tion as  they  were  when  attached,  it 
was  held  that  this  constituted  a 
badge  of  fraud  In  relation  to  a  sub- 
sequent debtor  of  the  fother  and 
would  be  conclusive  evidence  at 
fraud,  unles?  explained  bv  most  sat- 
isfactory reasons.  Burrows  v.  Stod- 
dard, 3  Conn.  160. 

[dl  Oomnstenoy  of  rsoalptor  >■ 
witness. — ^Where  personal  prffl>er» 
was  attached  by  a  deputy  sherUt,  ana 
at  the  request  of  defendant  a  third 
person  receipted  therefor,  who  agreee 
to  indemnify  the  officer  against  the 
consequences  of  intrusting  the  prop- 
erty to  him,  and  the  property  was 
delivered  by  the  receiptor  to  defend- 
ant. It  was  held  that  the  receiptor 
was  Interested  In  the  event  of  tht 
suit,  and  was  therefore  Incompetent 
as  a  witness  for  defendant.  Pollard 
V.  Graves.  28  Pick.  (Mass.)  8S. 
^^6.   See  Jewett  t.  T>ockray,  S4  H*. 

8.  Jewett  v.  Dockray,  S4  Me.  45. 
7.    Pollard    V.    Graves;    S3  FI<A. 

(Mass.)  86. 

[a  1  niostratioxi. — ^Where  persons! 
property  was  attached  bv  a  deputy 
sheriff,  and,  at  the  request  of  de- 
fendant, a  third  person  receipted 
therefor  and  agreed  to  indemnify  the 
officer  against  the  consequences  of 
intrusting  the  property  to  him.  tl* 
property  was  delivered  bv  the  re- 
ceiptor to  defendant  and  the  sherW 
released  the  receiptor  and  dlschargol 
the  attachment,  it  was  held  tMl 
the  receiptor  was  not  made  a  compe- 
tent witnesB  In  the  suit  thereby,  for 
the  lien  of  the  attachment  havl 
been  discharged  by  the  redelivery 
the  property  to  defendant,  the  xfl 
celptor  became  personally  responsfbla 
on  his  obligation  to  the  deputy  shcn 
iff,  which  responsibility  the  release  01 
the  sherifl  did  not  affect.  Pollard  t| 
Graves,    23    Pick.    (Mass.)    8«  Tdist 


For        oasee,  deveio^wata  and  chanffen  in  the  law  me  cumulative  AnnotatloM.  same  tltj^^^^^a^^^ 


number. 


ATTAOBUMSf 


£60.  J.]  32i 


The  ftttaeiiiiiig  creditor  vats  teleue  tli«  3»«4»tor 
fnun  liabiiity  by  releasiag  hia  jndffmeiit  against 
the  debtor:*  but  it  has  been  said  tbat  he  cannot 
do  BO  wfails  be  retains  nieh  jndgouait,  and  has 
taken  the  neoesaary  steps  to  perfeid  his  U«n  nnder 
his  attachmeDt.* 

[i  634]  b.  Effect  of  Pirttcnlw  Mattm  u  Bet- 
faudnc  or  Piifharghn  Becolpfeor**— (1)  Death  of 
Un  Stock.  Where  Hve  stook  which,  haa  been  at- 
tached and  receipted  foir  diea  irithont  the  reeeipttu^'a 
fault,  before  the  time  Uniited  fcv  its  delivery,  he 
is  released  from  liability.*' 

[h  636]  (2)  Diasohition  of  Attachmeiit»-(a) 
h  QMmaH  The  dissolntion  of  tiie  attachment 
idieves  the  receiptor  of  his  liability,  if  the  attached 
property  has  gone  back  into  the  hands  of  the 
owner,"  but  not  otherwise.**  ; 

[h  636]  (b)  By  Bankruptcy  or  laiolTeiKy  of 
IM»tor.  Where  an  attaofament  has  been  dissolved 
the  insolvency  or  bankmptey  of  the  debtor  a 
receiptor  for  the  attached  property  is  discharged 
from  liability  upon  his  nndertaking,  if  the  prop^ 
eity  has  gone  back  into  the  hands  of  the  debtor, 
or  if  he  delivers  it  to  the  assignee,**  nnlfeae  there 
is  an  order  of  court  continuing  the  attachment 
for  the  benefit  of  the  latter.*' 

[%  637]  (3)  Ezefcotlott  against  Body  of  Debtor. 
The  liability  of  a  receiptor  for  goods  attached 
which  have  not  been  delivered  np  by  him  upon 


aeaflonablo  demand  is  not  diaebaiged  by  the  sab- 
sequent  conmitment  of  the  debtor  on  the  ezeen- 
l&ion/'  bat  it  has.  been  held  that,  if  after  demand 
and  before  a  xeasonAble  time  for  deiivej^  the  debtor 
ia-  eouunitted  on  the  ezecution  and  no  auea  ia  taken 
«ntf  the  leeeiptor  is  exeosed  from  any  delivery 
on  that  demand.*' 

638]  (4)  roarbewaiiM  to  Enforce  Rocdpt. 
An  agreement  bebween  plaintiff  and  defendant  in  an 
aetion  in  whififa  the  property  has  been  attached 
and  receipted  for  to  the  offleex  by  a  third  person, 
that  jdaintiff  shall  not  enforee  the  receipt  until 
after  a  sneeified  time,  and  a  fwbearance  to  votam 
it  accordingly,  will  not  discharge  the  receiptor 
fitom  hie  lialeaUt;y'  to  ^e  officer,  where  the  a^free- 
ment  is  made  without  his  cwsent  or  authority.** 
U  639]  (6)  Proceedings  In  Main  Action.  A 
receiptor  of  attached  property  is  not  discharged 
from  liability  jygovk  hia  receipt  by  any  proceed- 
ings in  the  action  in  which  the  receipt  ,ifi  g^ven, 
which  do  not  increase  his  liability  or  modify,  to 
his  prejudice,  his  oontract,  as  eipareflaed  in  the 
leAe^t.*" 

640]  (6)  Payment  of  Jndgstent  The  pay- 
ment of  the  judgment  obtained  in  the  actifm  du- 
charges  a  reeeiptor  from  liability  upon  his  under- 
taking.^ 

641]    (7)  RedeUrery  of  Property  to  Officer. 

The  redelivery  of  the  receipted  property  to  the 


Balrer  t.  Puller.  Zl  Pick.  818.  on  the 
ground  that  In  the  latter  case  the 
5ropertT  had  been  delivered  by  the 
oeputy  Bherlff  to  defendant  for  safe- 
k«eplnK  only,  and  the  attachment  had 
not  been  dlBcharsedl. 

8.  See  Torrey  v.  Otla.  87,  Me.  673. 

9.  Torrey  V.  Otis,  «7  Me.  573. 

10.  Sff*et  of  dlMluhttf*  of  ofloar 
see  BUpra  |  S27. 

U.  Shaw  V.  Laughton,  20  Me.  26fl: 
Cross  T.  Brown,  41  "N.  H.  383. 

U.  Hayward  v.  George,  18  Allen 
ntasa.)  86;  Berry  v.  Flanpere.  69  N. 
H.  fi2S.  45  A  591. 

to  person  «iitltl*d. — One  who  gives  a 
receipt  to  release  an  attachment  only 
agrees  to  deliver  up  the  property  to 
ih*  person  entitled  thereto,  and,  If 
rbe  attachment  is  dlssolvedi  he  1b 
HOI  liable  to  plaintiff  on  his  agree- 
ment. Berry  v.  Flanders.  89  N.  H. 
n<.  4S  A  S91. 

fbi  DeUvwrr  to  wmOinm  la  la- 
nlvsautr^Where  a  receiptor  of  at- 
lached  property  has.  upon  the  debt- 
>i'b  making  an  assignment  In  in- 
PBlveney.  which  dissolved  such  at* 
Btfhmsnt,  delivered  the  property  to 
ibe  assignee,  his  llabllltT  on  the  re- 
!«lpt  ceapes,  even  though  there  was 
.  demand  for  the  property  by  the  offl- 
icr  making  the  attachment  before 
he  assignment.  Whlttredge  v. 
iSaxam,  «l  K.  H.  S28.  44  A  491. 

Xa^  Bee  Pitch  v.  piapman,  S8 
"onn.  887  supra  |  S30. 

14.  HltcheU  v.  Oooch,  SO  Me.  110; 
Vrtvht  V.  lSvA«j.  160  Mass.  B18. 
S  NE  232;  Wright  v.  l>awson.  147 
bM.  384,  18  NE  1,  9  AmSR  724; 
newts  V.  Webber.  118  Mass.  450; 
fcgniway  v.  Carpenter,  13  Allen 
M&ssL)  88:  Butterfleld  v.  Converse, 

0  Cash.  (Mass.)  817 ;  Andrewa  v. 
Ipathwlck.    18    Mete,    (Mass.)  585; 

He  V.  Wheatland,  3  Mete. 
410:  Whlttredge  v.  Maxam, 
K.  H.  328,  44  A  «1:  Polley  v. 
— aard.  70  Vt.  220,  40  A  86.  See 
VWler  v.  Bishop.  Si  Conn.  560.  See 
hR>  Batehelder  v.  Putnam,  54  N.  H. 
i,  Jo  AmR  115.    Compare  Lamprey 

1  I*«Tltt.  »  N.  H:  M4;  Towie  v. 
bMnson.  16  N.  H.  4«8;  Smith  v. 
Irawn,  14  N.  H.  67. 

WlMfeA  ot  fmrad.— Where  a 
iMnr'a  awoiaB  have  been  attached 
W  MlvCTed  to  a  ^oetptor  prior  to 

t«  C.  J.-MJ 


I.-— An  officer  held  property  under 
.  attachment,  and.  penalng  a  sate 
oreunder.  took  a  third  person's  ra- 


the debtor's  discharge  In  banVruptey, 
which,  on  being  i;»Ieaded  In  par  of 
the  suit.  Is  declared  void  for  fraud, 
the  reeeiptor  Is  liable  to  the  ofUcer 
on  the  receipt  for  the  goods. .  Ives  V. 
Sturgle.  IS  Hetc.  rMte9S.V4«2. 

[b]  Bights  of  tRute«,~The  put^ 
pose  of  the  Connecticut  act  of  1860 
men.  St  tl888]  I  624}  wap  to  pravlde 
for  the  delivery  to  the  trustee  of  the 
property  actually  taken,  and  that 
only,  or  Its  actual  value,  not  to  trans- 
fer to  him  anv  rights  of  the  attach- 
ing (iredltor.  Therefore  a  receiptor  Is 
not  liable  except  iu>  far  as  the  prop- 
erty or  Its  vame  has  come  Into  h\s 
hands.  Fowler  v.  Bi«hop,  31  Conn.  680. 
irooiiui  dami«M  in  psBdlaa 

an 

thereunder, 

eelpt  for  the-  same.  In  the  mean- 
time, before  the  sale,  an  assignment 
In  inrtolvencv  -was  made  by  the  debt- 
or, which  dissolved  the  attachment 
lien;  but,  before  th^  assignment,  the 
officer  brought '  an  actlofi  In  trover 
against  the  receiptor  for  the  return 
of  the  property  attached.  It  was 
held  that,  although  the  subsequent 
aeslgnment  dissolved  the  attachment, 
and  relieved  defendant  frotn  account- 
ing for  the  property"to  the  offlceT. 
he  was^yet  liable  foV  nominal  dam- 
ares.  I^Uey  V.  Hazard,  70  Vt.  220, 
40  A  S«i 

IB.  Parker  v.  Warren,  2  Allen 
(Mass.  L  1^7. 

16.  TWtnlnr  v.  Voot,  6  Cush. 
(Mass.)  512.  See  also  Bailey  v. 
Jewett.  14  Mass.  166:  Lvmanv.  Ly- 
man, 11  Mass.  317:  Wlnon  v.  Wright, 
Smith   (NTH.)  175. 

Cal  Beoovwy  of  JnOciiteitt  on  pris- 
on limits  hrnin  i  Thn  receiptor  Is 
not  discharged  by  reason  of  the  fact 
that  the  creditor  has  recovered  Judg- 
ment against  the  debtor  and  his  sure- 
ties on  a  ball  bond  for  the  prison 
limits,  given  to  obtain  the  debtor's 
discharge  from  such  appointment. 
Twining  V,  Foot,  6  Cush.  (Mass.) 
513.  See  aliio  Warren  v.  Gllmore,  11 
Cush.  (Mass.)  15. 

[b1  Arrest  Of  debtor  sfter  fl«fusal 
of  rsoelptor  to  dellver^Where  a 
debtor's  body  was  taken  on  a  civil 
execution  after  receiptors  had  re- 
fused to  deliver  attached  irt^pttrty. 
the  arrest  did  not  discharge  the  re- 


ceiptors from  liability  to  the  officer 
for  conversion.  Winch  v.  Wright, 
Smith  (N.  H.)  175. 

17.    Jameson  v.  Ware.  8  Vt.  610. 

IB.  Ives  V.  Bamltn,  S  Cush. 
(Mass.).  684.  _ 

10.  Stevens  t.  Bailey.  58  N.  H. 
564. 

[a]  yaUurs  to  entsr  sotloa  on  re- 
torn.  6mJ' — A   failure   to   enter  the 

action  on  the  return  day  of  the  writ 
Id  not  discharge  the  receiptor  where 
It  was  subsequently  entered  on  leave, 
and  the  receiptor  was  In  no  way 
^reludiCed-    Stevens  v.  Bailey.  58  N. 

fbf ^  Amendmant  of  wtlt^(i)  The 

Amendment  of  an  action  orlglnany 
brought  against  two,  by  striking  out 
the  name  of  one  of  them,  does  not 
tend  to  Increase  the  liability  of  the 
receiptor,  and  will  not  discharge  him 
from  his  responsibility.  Smith  v. 
Brown.  14  N.  H.  67.  (2)  Neither 
is  the  receiptor  discharged  where  the 
amendment  was  by  flUns  a  new  count 
for  the  same  cause  of  action  con- 
tained in  the  original  writ.  Millet 
V.  Clark,  8  Pick.   fMass.)  412. 

90:  Preseott  Perkins  16  N.  H. 
806:  Paddock  V.  Palmer,  19  Vt  581. 

[a]'  Tvrmmmt  pending  snlt  on  m> 
eeqiiti^Payment  of  the  judgment  by 
the  debtor,  pending  the  action  on  the 
receipt,  cannot  be  set  up  In  bar. 
Such  payment  Is  properly  considered 
in  the  question  of  damagee,  but  be- 

fOnd  that  can  have  no  legitimate  ef- 
ect  to  defeat  a  caUM  of  notion  exist- 
ing at  the  commencement  of  the  so- 
tlon.   Stewart  v.  Platta,  20  N.  H.  47<. 

[bl  XeUsf  from  Jndgmeat  against 
recelptot'v— Where  property  attached 
upon  a  writ  IB  balled  to  a  receiptor, 
a  Jtfdgraertt"  received  by  the  creditor 
against  the  receiptor,  upon  the  re- 
ceipt, becomes  a  mere  dead  letter 
upon  the  payment  of  the  debt  to  the 
creditor.  Such  Judgment  Is  merely 
collateral  to  the  debt,  and  Is  for  the 
benellt  and  security  of  the  sheriff, 
and  ceases  to  have  force  when  his 
liability  to  the  debtor  and  creditor 
Ifl  discharged.  Paddock  v.  Palmer, 
19  Vt.  581  (holding  that  equity  will 
relieve  the  receiptor  from  payment 
on  the  judgment  of  such  amounts  as 
may  have  been  paid  by  the  attach- 
ment defendant  prior  to  Its  reudi- 
tlon>.  ■ 
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offleer,  upon  denuu^,  cUsohaiges  the  receiptor  from 
liability." 

[$  642]  (8)  8aU  by  OonM&t  of  Pavtiea.  A  sale 
of  attached  property  by  mutual  eoDSent  of  the  of- 
ficer, the  attaching  creditor,  debtor,  and  receiptor, 
is  an  implied  reBcissi<m  of  the  contzaet  eridenoed 
by  the  receipt.** 

[4  643]  (9)  SabseQDittt  Attachment  A  re- 
ceiptor may  be  discharged  by  the  ofKeer  tiding 
the  proper^  into  hig  own  hands  on  a  seeond  at- 
tachment," or,  it  has  been  held,  by  the  lev^  of  a 
sabsequent  attachment  and  sale  upon  ezeeution,  at 
the  instance  of  plaintiff,  or  his  attorney,  after  the 
first  attachment.'* 

644]  8.  Actioiis  to  Protect  PoiiMBioa.  Alh 
though  it  has  been  held  otherwise,"  tiie  weight  of 
authority  is  to  Ae  efEect  that  a  recftijitor  has  such 
a  speeiiQ  property  in  the  goods  reeeipted  for  hj 
him  that  he  may  maintain  an  aetim  i^inst  a 
person  unlawfully  interfering  with  his  possession,** 
or  that  of  his  agent  or  servant.**  Such  an  action 
may  also  be  brought  by  the  attaching  officer.** 

[$  645]  9.  Actions  on  BecelptB— a.  Bight  of  Ac- 
tion. An  action  against  a  receiptor  of  attached 
property  for  failure  to  redeliver  on  demand  or 
to  pay  the  stipulated  amount  should  ordinarily 
be  brought  by  the  o£9oer  to  whom  the  receipt  was 
giren,**  or  in  his  name  for  the  famefit  of  the  credi- 
tor or  owner." 


Wlurs  a  receipt  is  taken  hf  a  depvty,  be  may 

himself  sue,**  or  suit  may  be  bnn^ht  by  hig  prin- 
eipal.** 

The  attaching  creditn  acquires  no  sodi  intenit 
in  the  property  as  to  give  him  a  right  of  aotios 
against  the  receiptor,**  although  he  has  beeo  it 
lowed  to  sue  in  the  name  of  the  attaehing  dBeer.** 

[i  6461  b.  Forw  of  ActtOB.  If  the  cAeet's 
liability  for -the  goods  continues,  and  tiie  bdke  n- 
foaea  to  deliver  them  on  demand,  or  has  etrnverted 
them  before  demand,  he  is  liable  to  the  offleer  in  as- 
sumpsit on  bis  undertaking  to  keep  the  goods  asd 
deliver  them  on  denaud,  or  in  trovor  for  Ua  m- 
venrion.**  It  has  also  been  held  that  an  aelaBD  on 
the  ease  will  also  He  i^rainst  a  receiptor  for  fiilsR 
to  redeliver  the  attached  proporty/*  and  that  u 
action  of  replevin  can  be  maintained  ai^Bst  a 
receiptor  who  becomes  a  bailee  of  an  officer  £aT 
attached  goods,  and  who  makes  himsetf  aeoont- 
abie  by  contract  for  the  return  of  them." 

[i  647]  e.  Demand  as  Condition  Pnoodoit-a) 
Xeeeasitg^— <a)  Upon  Beceiptor.  The  necessity  of 
a  demand  upon  the  receiptor  for  the  reddiverj 
of  attached  property,  in  order  to  fix  his  liabilitj 
to  the  oflBcer,  is  dependent  upon  the  tenm  of  the 
undertaking.  Where  the  conuract  is  aimply  to  le- 
tnm  the  property  nptrn  demand,  a  demand  is  a  tra- 
dition precedent  to  a  ri^t  of  action;*'  but  where 
the  promise  is  in  the  aitemative,  to  redeliver  on 


81.  Blcknell  t.  Lewla,  49  Me.  91; 
Hartahorn  v.  Ives,  4  R.  I.  471. 

83.  Kelly  v.  Dexter,  15  Vt  810 
(where  Buch  a  sale  was  held  to  dis- 
charge the  receiptors  from  liability, 
notwlthstandini?  It  mlRht  have  been 
made  under  the  direction  of  the  re- 
ceiptors and  operated  for  their  bene- 
fit, and  the  avails  of  tlie  sale  were 
pud  into  their  hands), 

88.  Touns  V.  Walker,  12  N.  H, 
502;  Webster  v.  Harper,  7  N.  H.  &94: 
Stannard  v.  TUlotson.  (Vt.)  90  A 
9K0;  Rood  v.  Soott.  i  Vt.  263. 

ac  Beach  v.  Abbott,  4  Yt  COS. 
See  also  Rider  v.  Sheldon.  5e  Vt  459. 
Compare  Whlttler  v.  Smith,  11  Mass. 
211;  Mason  v.  Whipple.  U  Vt 
S&4. 

86.  Warren  v.  Leland,  9  Mass.  S6B: 
Perley  t.  Foster.  9  Mass.  112:  Lud- 
den  V.  Leavltt  9  Mass.  104.  «  AraD 
45. 

[si  Propertr  retalMd  by  debtor 
npon  siren  securitr' — 1^  property  at- 
tached ts  allowed  to  remain  in  the 
possession  of  the  debtor  on  security 
being  given  under  the  Maine  statute 
(1821)  0  60  8  34,  providing  for  the 
retention  by  the  debtor  of  horses, 
neat  cattle,  etc..  which  have  been 
attached,  upon  his  giving  security 
to  the  attaching  officer,  and  they  are 
afterward  attached  by  another  officer 
on  another  writ  and  removed,  the 
owner  cannot,  either  as  bailee  of  the 
flret  attaching  officer  or  as  receiptor 
to  him  for  the  property,  support  an 
action  of  replevin  for  the  property 
against  the  second  attaching  officer 
or  his  bailee.  The  first  attaching 
officer  may  maintain  a  suit  xor  the 
removal  if  prejudiced  thereby.  Brown 
V.  Crockett  22  Me.  587. 

[b]  One  with  whom  slsvM  Mlsed 
vnaer  an  attachment  are  left,  in  vir- 
tue of  an  agreement  between  the  par- 
ties that  he  shall  have  control  over 
them  till  the  termination  of  the  ac- 
tion, with  authority  to  hire  or  other- 
wise employ  them,  has  no  such  use 
of  the  slaves  as  is  contemplated 
by  Code  Frac.  art  47.  and,  being 
the  mere  depository  of  the  slaves 
pending  the  attachment,  possessing 
ia  the  name  of  another,  he  cannot 
maintain  a  possessory  action  for  their 
recovery.  Fierse  v.  Amonett  2  Ia. 
Ann.  3S7. 

80.  Peters  v.  Stewart  46  Conn. 
lot,  29  AmR  (82;  Whitney  v.  Far- 


well.  10  N.  H.  9;  Foole  v.  Symonde. 
IN.  H.  289,  8  AmD  71;  Thayer  v, 
Hutchineon,  13  Vt  604,  87  AmD  607. 
See  also  Bowman  v.  Qove,  11  N.  H. 
265. 

[a]  VsoTer. — ^The  receiptor  of 
property  attached,  who  has  the  ac- 
tual possession  of  it  for  safe-keep- 
ing, may  maintain  trover  for  it 
against  a  third  person  who  takes  it 
out  of  bis  possession  without  oolor 
of  right  _  Thayer  v.  Hutohlnson,  13 
Vt  BM.  87  AmD  607. 

87.  Burrows  r.  Stoddard.  S  Cotm. 
160. 

88.  Brown  Crockett.  22  Me.  B87 
supra  first  note  this  section ;  Cbrr 
T.  Farley,  12  Me.  328;  Houston  t. 
Blake.  43  N.  H.  IIS. 

89.  Smith  T.  Wadlelgh,  18  Me.  95; 
Parker  v.  Warren.  3  Allen  (Mass.) 
187;  Whlttler  v.  Smith.  11  Mass.  211; 
Maxfleld  v.  Scott,  17  Vt  634. 

[a]  An  olBosr  who  iu  not  aoooaa^ 
able  for  attached  property,  either  to 
the  owner  or  to  the  attaching  credi- 
tor, cannot  maintain  an  action  for 
breach  of  the  written  agreement  to 
return  the  proi>erty  to  him  to  be  sold 
on  execution.  Pond  t.  Cummins,  50 
Conn.  372. 

[bl  A  person  vpeclaUy  authorised 
to  serve  a  writ;  who  serves  the  same 
by  attaching  property  and  delivers 
the  property  to  a  receiptor,  may 
maintain  an  action  upon  the  receipt 
against  such  receiptor  In  his  own 
name,  if  the  receiptor,  after  due  de- 
mand by  a  legal  officer,  refuses  to 
deliver  the  property  to  be  disposed 
of  upon  the  execution.  Maxfleld  v. 
Scott  17  Vt.  634. 

30.  Hapgood  r.  Fisher,  30  Me.  502; 
Moore  v.  Fargo,  112  Maes.  254. 

31.  Bradbury  v.  Taylor.  8  Me.  ISO. 
[a]    After  ezplratloa  of  tean  of 

oMcm. — Where  a  deputy  sheriff  bailed 
goods  that  he  had  attached,  the  sher- 
iffs term  of  office,  and,  of  course, 
that  of  the  deputy,  expired  before 
judgment  was  recovered,  and  the  new 
sheriff  'seasonably  demanded  the 
goods  of  the  deputy,  H  was  held 
that  he,  being  liable  to  the  attach- 
ing creditor,  might  maintain  an  ac- 
tion for  the  property  against  the 
bailee^  Bradbury  v.  Taylor,  8  Me. 
130. 

aa.  Smith  T.  Wadlttish,  18  Me.  9fi; 
Baker  v.  Fuller,  11  pick.  (Mass.) 
818;  Sibley  t.  Story,  8  Vt  IB;  Spen- 


cer T.  WUllams.  2  Vt  209,  19  AmD 

711. 

83.  Meshew  T.  Oould.  30  Ia.  Ann. 
168.    See  also  supra  |S  S90.  607. 

M.  Hapgood  v.  Fisher.  SO  Me.  IK 
(holding  that  the  creditor  can  en- 
force payment  by  the  receiptor  on  > 
receipt  for  the  delivery  of  propertr 
attached  by  action  In  the  name  of 
the  attaching  officer,  atthough  tht 
officer**  liability  in  makJne  the  st- 
tachment  has  been  discharged). 

88b  Holt  V.  Burbank.  47  N.  H. 
Stevens  v.  Bame&  22  N.  H.  StS; 
Webb  V.  Steele.  IS  M.  H.  SSS:  Car- 
am  V.  Webb.  10  N.  H.  19»;  tinker 
V.  Morrill.  89  Vt  477.  94  AmD  3U; 
Brown  v.  Oleed,  33  Vt  147;  West  t. 
Thompson.  27  Vt  618;  Pettes  v. 
Marsh,  IB  Vt  464.  40  AmD  689;  Kb- 
ley  V.  Story,  8  Vt  IB. 

[a]  Trover  will  lie  against  the  f«- 
celptor  of  property  attached.  wheth« 
action  Is  brought  by  the  sheriff  tn 
whom  the  reoelpt  ts  given,  or  in 
name,  for  the  benefit  of  those  whosi 
rights  are  to  be  affected.  Stevens  M 
Bames,  23  N.  H.  568. 

[bl    Where  property  m«rely 
■tfed  or  lesseaiea,  ta  valnsw — ^Tro 
cannot  be  sustained  by  an  at 
officer  against  the  receiptors  of 
tached  property  where  tlie  pro] 
becomes  materially  damaaed  or 
sened  In  value  through  tnelr  n 
gence  merely,  such  negllgenoe 
being  regarded  aa  equivalent  to 
conversion.    Tinker  v.  MorrilL  39 
477.  94  AmD  S46. 

SC.   Baker    V.    Fuller.     21  PM 
(Mass.)  318.  ~ 
87.    Robinson    v.     Besafldc.  U 
Mass.  141,  30  IfTm  B58. 

38.  Buel  V.  Metcalf,  Klrby  (Coal 
40;  Hinckley  v.  Bridghajn,  4C  1 
450;  Bicknell  v.  HIU.  SS  Me.  S 
Fowles  V.  Pindar,  19  Me.  4tQ;  Ksf 
V.  Sprague,  9  Masa  258,  «  AmD  f 
Ide  V.  Pas8etf4B  Vt  68;  Tinker 
Morrill,  39  Vt  477,  94  AmD  Si 
Carpenter  v.  Bnell,  87  Vt.  XB5;  DflnM 
V.  l^y,  S4  Vt  138;  Jameaott  WM 
6  Vt  810;  Strong  v.  Hojrt.  8  Til 
(Vt)  208. 

[a]  UabtUty  lannsjtet*  mmA  < 
■olnte  upon  demands— When  den 
is  made,  the  receiptor's  llablUtjr 
the  officer  is  absolute  and  t4te 
of  action  of  the  offleer  Is  t 


and    Irrewectiv*   of    th«  qi 
whether  the  property  will  btt  n 
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dmud}  «r|  if  BO  dwoand  in  nw^,  to  do  so  mtiiin 
s  qierified  time,  nsoAlly  .within  tb«.  life  o£  the  ex- 
ecution that  may  issue,  no  dem^^d ,  is  necessary 
alter  the  expiration,  of  simsh  period.^ 

the  nceiptor  has  put  it  ont  of  his  poww 
to  Tstnrn  the  pTop<n^,  a  <i^mMiJ  tiay  b^en  held 
muteoesssiy**" 

[}  648]  (h)  Upon  AttacUng  Oi&cer.  The  lia- 
bility of  the  receqitor  bein^  measured  by  that  of 
the  offieer/*  a  failure  on  the  part  of  the  offioer 
lioldin^  the  execHtion  to  make  dne  demand  npon 
tbe  attaching  officco:,  whereby  he  is  released  from 
liibility,  will  generally  discharge  the  receiptor.*.' 

[f  649]  (2)  By  Whom  Made.  A  desnand  on  a 
receiptor  for  tiie  redelivery  of  attached  property  is 
r^arly  made  by  the  officer  to  whom  the  receipt 
waa  ^veo,  or  by  his  duly  autfa«irizfd.  agent',*^  but  it 
may  be  made  by  any  officer  holding  the  execution 
and  receipt,  upon  showing  hia  authority,**  and  offer- 
ing to  return  the  xeeeipt  upon  the  nsdelivery  of 
the  property.*'  ' 

650]  (3)  Upon  Whom  Made.  A  personal  de- 
flutad  should  be  made  upon  the  receiptor  himself,*" 
or,  if  he  be  dead,  upon  his  personal  representa- 
tm,"  althongh  an  nnsnccessful  demand  made  upon 
the  wife  of  a  neeipt<H',  at  his  dwelHog  house,  dur- 
ing faia  absence  from  the  state,  has  heea  held  auf- 
6eieat  to  charge  him.*^ 
In  the  eaM  of  joint  receiptors  a  demand  upon 


.one,  wUl  be  soffleient  to  eharge  all,  in  an  action 
ex  contractu,*^  but  not  in  an  actitm  ex  delicto."** 
[i  651]  (4)  Time  of  Making.  A  demand  may 
be  made  upon  a  receiptor  for  the  return  of  at- 
tached property  at  any  time  within  the  life  of 
the  aitaehment  Ueo.  If  not  made  within  the  stat- 
utory time  within  which  execution  must  issue  in 
order  to  the  preservation  of  tbe  lien,  tbe  receiptor 
is  discharged  upon  the  return  of  the  property  into 
the  hands  of  the  owner."^  Where  the  complaint, 
on  s^a  officer's  receipt  for  attached  property,  alleged 
a  d^mand  made  during  tbe  continuance  of  the  at- 
taebffl^t  lien,  it  was  held  that  whether  the  demand 
was  made  before  or  after  rendition  of  judgment 
in  the  attachment  suit  was  only  material  on  the 
question  of.  damages." 

652]  (6)  Place  of  Making.  The  demand 
need  not  of  necessity  be  made  at  the  place  where 
the  property  must  be  received,"^  and  any  facts 
which  show  a  demand  to  be  reasonable  prove  that  it 
was  made  at  a  proper,  place."* 

Inie  receiptor's  dwelling  house  has  been  held  to 
be  the  proper  place  at  wliioh  to  make  demand," 
and  if  it  is  made  elsewhere  he  is  entitled  to  a 
reasonable  time  within  which  to  make  delivery." 

653]  (6)  Sui&ciency."  The  legal  construc- 
tion of  a  contract  to  delivOT  property  on  demand 
is  that  a  reasonable  demand  is  to  be  made.°'  A 
"l^al  demand"  in  this  connection  means  a  demand 


for  the  payment  of  the  debt.  Parts 
T.  Sheldon.  36  Conn.  46«,  4  AmR 
9i:  Foas  V.  Norrts,  70  Ue..ll7;  Hill 
T-  Wlndn.  n  N.  H.  29t. 

[b]  bmnaiUl  on  attaclilnr  ofion: 
u  reMttvte  for  dsmaaa  os  t*- 
(Hiptor^If  the  execution  1»  delivered 
to  another  officer  and  the  property  to 
demanded  ot  the  attaching  otfloer  In 
se^BOn  to  charge  him.  It  Is  not  neces- 
arr  that  It  Ahould  also  be  demanded 
of  the  receiptor  within  thirty  days 
ifter  Judgment.  AMen  v.  Carty.  18 
VL  C5. 

sa.  Durgln  v.  Barker.  (Me.)  B  A 
Kl;  Hnirter  v.  Peaks.  74  Me.  883; 
Low  V.  Dunham,  «1  Me,  666;  Shaw 
I.  Laashton,  20  Me.  28«;  Parher  V. 
Warren,  t  Allen  (Uam.)  187;  Hod- 
ikin  V.  Cox.  7  Cueh.  (Mass.)  471; 
rentworth  v.  Leonard,  4  Cosh. 
IMasB.)  414. 

40.  Parker  v.  Warren,  2  Allen 
"Mass.)  187;  Webater  v.  Coffln  H 
iaita  196:  Stevens  v.  Eame».  «|  N. 
1.  568.  Compare  Ollmore  T.  McNeil, 
6  He.  B99  <wti«re  It  was  held  that 
.  demand  tipbn  a  receiptor,  which 
Oder  oMier  elreomstanoeB  would  be 
snfflelMit,  will  be  suffloient  when 
e  haa  AlspoAed  of  the  property,  end 
taufl  Drevented  hImBeli  from  com- 
Irlnfc  with  a  demand  property 
iideX;  Famham  v.  OHman,  It  Me. 
EO.  Cbntra  Bloknell  v.  ma,  S3  Me. 
17. 

41.   S«e  supra  f  <S7. 

U.   Shepherd  ▼•Hall.  77  Ue.  W9. 

A  99t:  HapSOOd  V.  Hill,   SO  M6. 

J2.  ■ 

tal  AMlTBmMt  M  weUM  nd 
mund  Bpoii  r^yiwltmnt  An  attaui- 
if  officer  by  RiaintflTB  atn»"on^took 
»  accountable  receipt,  by  irtileh  the 
leelptor  promised  to  return  the  at- 
lefaed  property  to  the  officer,  "or 
*  order."  After  J\iditm«nt  for  idain- 
a  the  officer  delivered  the  ncUpt 
I  him  unindorsed.  Plaintiff  nave 
M  receipt  and  execution  to  another 
ker  who  demanded  the  property 
'  the  receiptor.  In  an  action 
wuirht  hi  tbe  name  of  the  attachlnK 
fleer  Bjninat  tb«  receiptor  for  not 
iamtng  the  nroperty  It  was.,  held 
lat  the  attacMnft  Pjalntlff  iros  the 
iUlUble  o*ner  of  the  reoelpt;  that 
e  omeer  to  whom  It  was  delivered 
lA  anthoritr  to  y*v'"2" 
ty;  that  the  yosseeslon  oC  the  M- 


celpt  and  of  the  execution  were  ffof- 
flcient  evidence  of  that  authority, 
Abe  authority  not  having  been  ques- 
tioned' at  the  time  of  the  demand; 
and  that  a  demand  for  the  property 
upon  the  attachlns  officer  was  not  a 

{irerequlslte  to  the  receiptor's  llabll- 
ty.  Moore  v.  Fargo,  112  Mass.  264. 
See  also  Cross  v.  Brown,  41  N.  H. 
2S8. 

48.  See  PoSB  T.  Norrls,  70  Me. 
117. 

44.  See  Pbelps  t.  OUohrtst,  28 
N.  H.  266. 

[ai    Weoessltr  for  tfhowiiMr  of  »n- 

tlLO>ltT.^Where  an  officer  itas  at- 
tached property  and  delivered  it  to  a 
receiptor,  another  offioer.  on  making 
demand  upon  the  receiptor  for  such 
property,  mast  state  by  what  author- 
ity he  makee  It.  Phelps  v.  Ollchrist, 
28  N.  H.  266.  See  also  Walbridge  v. 
Smith,  Brayt.  (Vt.)  178. 

[b]  WalTar  of  Bhowfaur  to  sa- 
tbomr^Where  an  attaching  offioer 
takes  a  receipt  for  the  return  of  the 
property  to  "his  order."  the  authority 
of  »notlier  oflcer  to  whom  he  has 
given  the  receipt  and  execatlon  to 
demand  the  property  of  the  reeelptor. 
if  not  questioned  at  the  time  ox  the 
demand,  may  be  considered  as  ad- 
mitted. Moore  v.  Fargo,  liS  Haas. 
354.  flee  also  Phelps  t.  OUehrlst.  28 
N.  H.  266. 

40.  Davis  t;  Ualoney;  79  Me.  110. 
8  A  S60;  Hinckley  v.  Brtdgham.  46 
Me.  4fie;  Bradbury  t.  Taylor.  8  Me. 
180;  Moore  v.  Fargo,  112  Masa  254; 
Phelps  v.  OHchrfst.  28  N.  H.  266; 
Stewart  V.  Platte,  20  K.  H.  476:  Davis 
V.  MlUer,  1  Vt.  9:  Walhridge  T.  Smith. 
Brayt.  (Vt.)  178. 

4e.  Sanborn  v.  Buswell,  61  N.  H. 
578;  Phelps  V.  CMlehrlst  88  N.  H. 
266. 

47.  Carpenter,  T.  Snell,  87  Vt.  265. 

48,  Maeon  v.  Bri&gs,  16  Mass. 
466.  See  also  Moore  v.  Fargo.  112 
Mass.  -254  (where,  however,  the  court 
refused  to  determine  the  question 
whether  the  demand  upon  the  wife 
was  Bilfficient,  the  receiptor  at  the 
time  being  himself  npon  the  farm, 
since  the  point  wtaa  not  raised  at  the 
trial). 

4ft.  GrlBWOld  T.  Plnmb,  IS  Mass. 
298. 

BOk  WMte  V.  Demary,  2  N.  H.  546. 
U.   Ooaa.->De]an    t.    Street,  79 


Conn.  888.  65  A  145;  Jones  v.  Oilbert, 
13  Conn.  607;  Higgltts  v,  Kmmons.  6 
Conn.  76,  13  AmD  41:  Parsons  v. 
PhlllipR.  1  ^oot  481;  Bnel  v.  Met- 
calf.  Kirby  40. 

Me. — PDwIes  V.  Pindar,  19  Me.  420. 

Mass. — Baker  v.  Puller.  21  Pick. 
318:  Knap  v.  Sprague,  9  Mass.  258,  6 
AmD  64  [expl  Cooper  v.  Mowry,  16 
Mass.  61.  See  also  Ball  v.  DtvoU. 
17  Pick.  141;  Phillips  V.  Bridffe.  11 
Mass.  242. 

H  H.— Stewart  Platts,  20  N.  H. 
476. 

Vt— Oanienter  v.  Snell.  87  Vt,  2BB; 
Dewey  v.  Fay.  34  Vt.  138;  Strong 
V.  Hoyt.  9  Tyler  208. 

[a]  OompatstiOB  of  tfaM^In 
computing  the  time  within  which 
demand  must  be  made  upon  execution 
in  order  to  the  preservation  of  the 
attachment  lien,  the  day  upon  which 
Judgment  Is  recovered  is  to  be  ex- 
cluded. Thus,  where  Judgment  was 
recovered  on  April  16,  it  was  held 
that  a  demand  of  the  property  balled 
was  seasonable  where  it  was  made 
on  May  16  following.  Stewart  t. 
Platts,  20  N.  H.  476. 

88.  Dejoo  V.  Street.  79  CJonn.  S33. 
65  A  145. 

BS.  HIgglns  V.  Ehnmons,  S  <^nn. 
76,  IS  Anu>  41  (Where  the  demand 
was  made  at  a  place  other  than  the 
dwelling  house  of  the  receiptor). 

64.  Hlgglns  V.  Shnmons.  5  Conn. 
76.  13  AmD  41. 

Sa,  Gilmore  v.  McNeil,  46  lb.  582: 
Remlck  Atkinson,  11  N.  H.  256,  35 
AmD  493. 

tal  'XMVliMr  a  wrlttan  dsmaiid  for 
the  property  at  a  receiptor's  house 
Is  not  sufficient  evidence,  either  of 
a  breach  of  the  receiptor's  contract, 
or  of  a  conversion  oi  the  property. 
Phelps  V.  Gilchrist,  28  N.  H.  266. 
See  also  Sanborn  v.  Buswell,  51  N. 
H.  573. 

se.    Gilmore  v.  McNeil,  46  Me.  682. 

67.  [a]  Per  forms  of  demand  on 
TOceiptors  for  attached  proi>erty  see 
Phelps  V.  Gilchrist.  28  N.  H.  266, 
30  N.  H.  171. 

S8.  Hlggtns  V.  Emmons,  5  Conn. 
76.  13  AmD  41. 

ja]  To  eonstitiite  a  demand,  the 
officer  making  it  must  make  a  re- 
quest of  the  person  upon  whom  it  Is 
made  In  such  a  manner  that  the  per- 
son on  whom  It  Is  made  may  be 
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properly  made  as  to  form,  time,  and  place,  by  a 
person  lawfully  authorized,  and  may '  be  made  be- 
fore or  after  judgment  in  the  suit  in  which  the 
property  has  been  attached.^' 

[\  654]  d.  Defenses  *>—(l)  In  OeneraL  As  a 
general  rule,  a  receiptor  to  an  officer  in  attachment 
can  avoid  liability  only  by  showing  that  the  of- 
ficer is  free  of  all  liability  to  the  debtor  or  owner 
of  the  property,  as  well  as  to  the  attaching  credi- 
tor." 

[$  655]  (2)  Amendment  of  Writ.  The  amend- 
ment of  the  writ  upon  which  property  has  been 
attached  is  not  a  defense  in  an  action  agiaiAst  the 
receiptor  for  such  property,  unless  it  has  the  ef- 
fect of  increasing  his  liability."' 

[$  656]  (3)  Application  of  Ooods  on  Debt,  It 
is  no  defense  to  an  action  on  a  receipt  that  the 
receiptor  was  the  attaching  creditor,  and  that  the 
goods  have  been  applied  to  the  debt." 

[$  657]  (4)  Death  of  Debtor.  Unless  his  estate 
has  been  represented  insolvent  in  the  probate  court, 
the  death  of  the  debtor  more  than  thirty  days 
after  judgment  in  the  suit  in  which  the  attach- 
ment was  made  is  no  defense  to  an  action  brought 
by  an  attaching  officer  against  a  receiptor  upon  his 
receipt  for  the  attached  property."* 

658]  (6)  Denial  of  Attacliment  and  Beceipt 
of  Qoods.  The  receiptor  of  attached  property  is 
estopped  by  his  receipt  to  set  up  in  defense  to  an 
action  against  him  on  his  undertaking  the  Insuf- 
ficiency of  the  attaehment,*"  or  to  deny  his  receipt  of 
all  the  goods  set  forth  in  the  eontract.** 


[f  659]    (6)  Errot  In  Komes  of  Partiei.  It  is 

no  defense  to  an  action  by  an  officer  on  a  reeeipl 
given  to  him  for  property  attached  that  the  name 
of  one  of  the  parties  was  miscalled  in  the  receipt, 
where  it  appears  thaft  the  error  was  due  to  tiie 
carelessness  of  the  receiptor." 

[$  660}  (7)  Excessive  Levy.  It  is  bo  defense 
to  an  action  by  an  officer  on  a  receipt  that  be  bis 
attached  property  to  an  amount  greater  than  tbe 
writ  directed."* 

[f  661]  (8)  ExemXrtion  of  Property.  The  fact 
that  the  property  receipted  for  was  exempt  fron 
attachment  is  no  defense  in  an  action  ou  the  le- 
ceipt,"  unless  the  debtor's  possession  has  not  been 
disturbed,  or  the  property  has  been  returned  to  liis 
hands.^o 

[5  662]  (9)  PElhire  to  Levy  BxeoAion.  When 
the  levy  of  an  execution  upon  attached  property  h« 
been  prevented  by  the  refusal  of  the  receiptor  to 
deliver  up  the  property  he  is  estopped  to  set  up 
such  omission  as  a  defense  to  his  liability  upon 
the  receipt.''* 

[M63]  (10)  Fraud  on  Beceiptor.  Actual  fnni 
practiced  on  a  receiptor  of  attached  property  is  i 
good  defense  to  an  action  on  his  receipt.'" 

[$  664]  <1I)  Insufficiency  of  Betnm.  In  an 
tion  against  the  receiptor  for  the  value  of  goods 
attached  on  mesne  process  he  cannot  defend  on 
the  ground  of  the  insufficiency  of  the  ofiAeer's  re- 
turn as  to  the  ^eseriptioo  of  the  property  s^- 
taehed." 

[f  665]    (IS)  IimUditjr  of  Jvdgmoit.   The  re- 


reaBonably  Informed  of  the  nature 
of  the  request,  and  know  what  is 
required.  It  Is  proper  that  he  should 
state  or  show  nls  authority;  but  tf 
he  makes  It  without  statlne  or  show- 
InfT  hla  authority  thus  to  demand  It, 

Set.  If  his  authority  Is  not  ques- 
oned  at  the  time  of  demand.  It 
may  be  considered  as  admitted  or 
waived.  Moore  v.  Fargo,  112  Mass. 
2S4. 

[bl  SnmoUmor  of  demand  on  of- 
>oTj ■  As  maturing  the  attaching  of- 
ficer's right  of  action  against  a  re- 
ceiptor, a  demand  of  property  at- 
tached, in  whatever  words  made, 
upon  the  attaching  officer.  Is  suflt- 
cfent  If  It  Informs  him  that  the  sher- 
iff having  the  execution  dMires  to  ob- 
tain it  from  him.  Hapgood  v.  Hill, 
ti  He  87'2 

[c]  '  AltematlTe  demand. — It  is  no 
valid  objection  to  a  demand  for  the 
return  of  attached  property  In  the 
hands  of  a  receiptor  that  the  sherlfTs 
deputy  called  upon  the  receiptor  to 
redeliver  the  article  or.  In  default 
thereof,  to  pay  according  to  his  al- 
ternative stipulation.  Toea  v.  Nor- 
rls,  70  Me.  117. 

M.   PosB  T.  Norris,  70  Me.  117. 

60.  Mffht  of  Mowptov  to  awert 
ttUe  In  defense  see  supra  II  C24,  <2B. 

ei.  Ross  Libby.  92  Me.  34.  42 
A  230;  Wright  v.  Dawson,  147  Mass. 
S84,  18  NE  1,  9  AmSR  724;  Lewis  v. 
Webber,  116  Mass.  450;  Shumway  v. 
Carpenter.  13  Allen  fMass.)  68;  But- 
terneld  v.  Converse,  10  Cush. 
fMass.)  317;  Andrews  v.  Southwtck, 
18  Mete.  (Mass.)  585;  Grant  "  v.  Ly- 
man, 4  Mete.  (M'<«s.)  -470;  SpragUe 
V.  Wheatland.  3  Mete.  (Mass.)  416; 
Denny  v.  Wlllard,  11  Pick.  (Mass.) 
619,  22  AmD  389;  Learned  v.  Bryant, 
18  Mass.  224:  Whitney  v.  Parwell,  10 
N.  H.  9;  Webster  v.  Harper.  7  N.  H. 
594;  Harvey  v.  Lane,  12  Wend.  (N. 
Y.)  563.  See  also  Went  worth  v. 
Leonard.  4  Cush.   (Mass.)  414. 

ZdaWUtr  of  MoalptoT  as  limited  by 
that  of  atteciilMff  oSoer  see  supra  I 
627. 

[a]    Tnllnre  to  me  oettlfloate. — 

Persona  who  signed  a  receipt  for  the 
custody   of   realty   and  personalty 


cannot  complain  that  the  constable 
did  not  file  a  certificate,  pursuant  to 
Pub.  St  1464.  Stannard  v.  TUlotson, 
(Vt.)  »«  A  960. 

 [bl    Tallnre  to  retnrn  preoeptr— 

While  a  suit  In  equity  was  pending 
In  the  supreme  Judicial  court,  a  spe- 
cial preoept  was  Issued  under.  St. 
(1876)  c  167,  returnable  on  the  flr«t 
day  ot  the  next  term  of  the  court 
under  which  an  attachment  mm 
made.  The  ofllcW  took  a  receipt  for 
the  goods,  and  did  f>ot  return  the 
receipt  Into  court  until  after  the  firfet 
day  of  the  term,  and  after  the  case 
had  been  removed  Into  the  circuit 
court  of  the  United  States.  IE  was 
held  that  the  failure  to  return  the 

firecept  on  the  return  day  named  In 
t  was  not  a  bar  to  an  action  on  the 
receipt.  Nbns  v,  Spurr,  1 38  Maes. 
200. 

[c]    mfomjement  at  BMFtor*^ 

It  la  no  defense  for  a  receiptor  that 
the  property  attached  was  at  the 
time  subject  to  a  mortgnge,  and,  be- 
ing redelivered  t»  the  mortgagor,  was 
euDaequently  taken  possnslon  of  by 
the  mortiraffee  for  the '  par^ose  of 
foreclosure,  and  that  the  mortgagor 
released  his  right  of  redemption  to 
the  mortgagee  oefore  Judgment  was 
rendered  In  the  action  on  which  the 
attachment  was  made.  Wentworth 
T.  Leonard,  4  Cush..  (Mass.)  -414. 

eff.  Hunter  v.  Peaks,  74  Me.  363; 
Miller  V.  dark,  8' Pick.  (Mass.)  418. 
See  also  Smith  v.  Brown,  14  N.  H. 
07. 

[a]  niwrtrntieB^It  is  no  defense 
in  an  action  by  an  officer  on  a  re- 
ceipt for  attached  property  that  one 
of  the  receiptors  supposed  the  suit 
was  against  Robert  C.  Wood,  the  son, 
when  U'  was  really  against  Rot>ert  C. 
Wood,  the  father,  and  an  amend- 
ment of  the  writ  by  leave  of  court 
by  adding  the  word  "senior"  to  de- 
fendant's name  did  not  discharge 
the  receiptors. .  Hunter  v.  Peaks,  "4 
Me.  363. 

8*.  ^Whlttier  v.  Smith,  n  Mass. 
211  (where  the  application  was  ntaiSe 
by  means  of  an  execution ' Usuwt  in 
a  subsequent  suit,  the  4irst'  having 
been  abandoned). 


6^  Hapgood  V.  Fisher,  80  Me.  W- 
65.    Conn. — Bnscoe    v.    Dunn.  11 

Conn.  93,  26  AmR  430. 

Me. — Draw   v.   Llvermore,   40  Me 

866. 

Mass.— Bridge  v.  Wyman.  1*  Mass 
190:  Lymaji  v.  Lyman,  11  Mass.  lli: 
Jewe4t  V.  Torrey,  11  Mas  a.  119. 

N.  H.— Hill  v.  Wlggln.  31  N.  H. 
292;  Webb  v.  Steele.  13  N,  H.  331; 
Bruce  V.  Pettenglll,  12  N,  R  Iflj 
Morrison  v.  Blodgett.  S  N.  H.  2S8.  tt 
AmD  663. 

R.  L-+Antboar  v.  Comstock.  l  S 

1.  454. 

Vt. — etannard  v.   TUlotson,  90  X 
950;   Bowley  v.   Anglre,   49  Vl  *1; 
LbwiT  v.  Cady.  4  Vt.  &04.  24  Aj^ 
628;  Spencer  v.  WlUlama,  S  Vt 
19  AmD  711.  1 

See  also  supra  I  621. 

[a1    WonlBal   sllfciifclilOTli  TTTiTn 
an  officer  making  a  nominal  attaek-, 
m<fnt  takes  a  third  person  as 
ceiptor  and  returns  an  attach 
upon  the  writ,  suofa  recalptor  ca 
contest  the  attachment  or  set  ap 
want  of  consideration.  MorrlsoD 
Blodgett,  8  N.  H.  818,  20  AmD 

[bl  Itouyet  of  attxtHi— t 
dear  lien.-  -A  defendant  In  att 
ment  who  remlna  poaseaston  by  8^ 
Ing  to  the  offloer  a  receipt,  in 
he  covenants  to  keep  and  r«deU«| 
the  property,  cannot  therea^er  Ml 
■the  ewUtfAiice  W  tbe  attaflhaaept  IMi 
Alsop  v.  Wfait^e.  M  Conn,  4M.  J 

ee.  Bowley  v.  Anglre,  40  Tt  O 
Allen  V.  Butler,  9  Vt  12*. 

67.  Hunter  v.  Peaks.  74  He. 

68.  Hunter  v.  Peaks,  74  Me. 
I   eo.    Smith  V.  Cudworth.  24 
(Mass.)  196. 

TO.  Thayer  v.  Hunt,  2  A: 
(Mass.)  449;  Stone  v.  Slemer.  51 
H.  205;  Main  v.  3ell.  27.  Wis.  W 

71.  Parks  v.  Sheldon,  30  ' 
466,  4  AmR  96;  BatcheLOer  v.  I>ai 
64  N.  H.  84.  20  AmR  116. 

73.  Marlon  v.  S^xon,  ZO 
4B«;  Kingsbury  v.  .  Sargent.  SS 
23%  23  A  10&:  Potter  v-  Sewall«, 
Me.  142  (in  all  of  which  case^  M 
ever,  it  was  held  that  no  ac^ 
Smad  upon  the  .receiptor  was  •ho\ 

7a.  Thompson  v.  Smiley.  EO  He. 


Vor  Istav  oaawt,  damtopmsBts  and  ohaacw  in  the  law  s««  cumulative  Annotationa,  same  U; 
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eoptois  of  property  ftttn«ti4d ,  ciamatj  ts  '  a  role, 
infead  the  jadgmeat  nodered  in  th»  anil  a^amst 
attachmcBt  defendant.^* 
[ii  m]    (IS)  TmA  fa  Qulilcatim  of  Ofioar. 

It  is  DO  defeoBe  to  an  aetioa  on  a  reeoipt  to  ehow- 
&at  tbe  attaehing  offlocr  waa  not  pioperiy  flnalifledy 
mtiess  it  appears  that  the  suit  is  proaecutMl  ioMy 
for  his  benc^,  and  not  £or  tbe  benedt  of  the  eTed->- 
itor  m  tbe  sait  npon'  -whi^  the  attaohment  was 
nude." 

[f  667]   (U)  St«-Off  of  DeMor  agalast  CiWiHor. 

It  is  DO  defenee  in  an  action  oh  a  receipt  for  at-, 
tached  goods  that  defendant  in  tbe  attaehmeot  suit 
has  rseoTered  yaigs^ttt  against  -the ;  attaohment 
creditor  soffioient'  to  satifify  the  dtam  on  which 
the  goods  were  attached.^ 

{i  668]  (15)  T«iidsr:  Where  a  epeoifie  Taluft' 
tion  ia  affixed  to  eAeb  artiale  attached,  the  tender 
of  the  agreed  amonnt  by  the  receiptor  is  a  good 
defense  to  an  action  on  .  hta  reeeipt 

[\  669]  «^  Pleading.  A  declaration  or'  •om- 
piuBt  on  a  reoeipt  taken  by  an.  ofBe»  for  prO|>- 
erty  ottaehed  an  >  mesne'  process  should  contain 
soffictent  averments  .  to  show  the  attachment,  the 
preserration  of  the  atta<]fament  lien,  and  a  soffi- 
eient  demand  ^Mn  the  reeeiptor,  where  sneh  de- 
Bund  is  necessary  to  fix  his  liability,  together  with 
liis  o^Ieet  oi  refusal  to  -  red^ver  the  property.^* 
It  is  not  necessary  to  allege  that  the  officer  who 
nrred  tbe  or^iiiBi  writ  was  theainn  >cotnmanded 
to  attach  any  certain  amonnt,^'  or  that  judgment 
or  ezecntion  had  been  obtained  against  arttacbment 
defendant  neither  is  it  necessary  that  the  oom- 
l^i^t  dionM  n^aiivs  matters  of  defense."^  Where, 
B  an  action  on  an  offioar's  reeeipt  for  pre^rty. 
lavied  on,  signed  by  defendant  in  his:  indtTidiial 
sapaeity,  defendant  pleaded  that  beftne  he  signed 


the  reoeipt  it  i^s  agreed  between  him  and  the 
officer  that  he  should  sign  in  his  capacity  as  director 
of  tbe  corporation,  and  not  otherwise,  and  that 
{HauQtiff  would  hold  defendant  liable  only  as  a  di- 
rector, this  was  insufficient  to  raise  tbe  issue  that 
defendaat's  signatvre  to  tbe  raee^lt  was  obtained  fay 
fsaud.'' 

E$  670]  f.  Sridenca— (1)  Borden  of  Proof. 
Plaintiff's  right  to  recover  must  depend  npon  the 
tenor' «(£  tlie  receipt,  and  therefore  whnre  tbe  re- 
ceipt is  lost,  and  its  oontents  are  not  shown,  judg- 
ment mmrt  be  Tendered  for  defendant.^  Where 
live  :  stock  attached  has  died  while  in  the  custody 
of  the  receiptor,  the  burden  ia  upon  plaintiff,  in 
an  action  npon  the  receipt,  to  show  that  this  was 
due  to  some  negli^nee  or  misfeasance  on  the  part 
of  tbe  receiptor;^  but  where  receiptor  defends 
upon  the  ground  that  tbe  property  did  not  belong 
to  defendant  in  attachment,  tbe  burden  is  upon 
him  to  show  that  sach  is  the  case."" 

671]  (2)  Adiiiiiibility.  Defendant  cannot, 
by  parol  evidence,  alter  or  vary  the  terms  of  a  writ- 
ten receipt,'"  but  he  may  introdaee  evidence  to 
show  a  release  from  liabilii^."  The  return  of 
the  officer  upon  the  execution  issued  npon  the 
judgment  recovered  in  the  suit  in  which  the  at- 
tachment wag  made  is  admisnble  in  evidence  to 
show  the  timdy  issue  of  the  execution  and  an  at- 
tempted levy  on  tbe  property.**  The  attachment 
debtor  is  a  competent  witness  to  show  a  sale  by 
him. to  the  receiptor  previous  to  the  attachment.*** 

672]  (3)  Bn&cimtey.  Tn  an  action  by  an 
officer  against  the  bailees  or  receiptors  of  prop- 
erty attached  by  him,  it  is  not  neeessair,  in  order 
to  prove  the  attachment,  to  produce  the  ori^nal 
writ;  'bnt  tbe  fact  may  be  proved  by  other  evi- 
dence/and  tbe  reeeipt  itself,  if  one  has  been  taken. 


H.  RoBff  V.  Llbby,  92.Mte. 
i  2SD:  Drew  v.  IjlvArmorfl^  >  49-  M*. 
«(:  ^rown  v.  Atwell,  31  He.  851; 
loleomb  V.  C.  N.  Nelson  Lumber  Co., 
S  Minn.  342.  40  NW  340;  Clifforjl 
'.  Plumer,  49  N.  H.  869.  Compare 
lean  t.  Ayers.  70  Ke.  421  (where 
[  waa  held  tbat  (he  fact  that  the 
idRinent  rendered  waa  utterly  void 
ilrht  be  set  trp  In  defense  to  atl 
etton  on  the  receipt). 

TaT  OtOtrmrnvt  igittm  wtat*  of 
■ctdstrt'— A  juderhent  rendereO 
gainst  the  ©«tate  of  a  iJerson  who 
kd  died  pending  a  personal  action 
r&fnst  him,  on  Buwimonn  served  on 
1  administrator  appointed  by  a 
idKment  of  probatp  while  acting 
Itnout  Jorfsdfctlon,-  would  not  au- 
lorlze  an  action  utwn  an  account- 
»le  receipt  to  the  officer  for  the 
■operty  sttached  on  the  writ.  Cros- 
r  r.  £eavltt.  4  Allen  (Ma«B.>  410. 
»8l  Tteiylor  v.  Wchol*.  29  Vi  104. 
W.  Jenney  v.  Rodman,  1«  TWebs. 
4  ^Bo  boMltlR  ixpon"the  (fround  that, 
fcatever  tBe  debtofa  rfghta  may  be 

such  a  case,   the  receiptor  Is  not 

be  conarldered  hla  agent  and  can- 
't iind«rtake  to  exercise  fhexn). 
TT.  Bfcknell  Lew'«..  *J  Me.  91. 
ra.  Jones  V.  Ollbert,  13  Conn,  Ef7; 
iker  T.  Fuller,  21  Pick.  CMftsa.)  StS; 
©per  T.  Cree.  4  Vt.  289. 
fai  Av«m*Bt  Of  dMund^Where 
od«  attached  by  a  deputy  sheriff. 
Mnff  been  deptmted  In  the  hands 
'  a  KMper  to  be  forthcoming  on 
iund.  were  sabsequently  delivered 

the  keeper  to  the  assignee  of  the 
btor.  who  had  a  Tight  to  them  sab- 
!t  only  to  a  prior  attachment,  and 
»  iberlff.  arter  the  expfratlon  of 
rty  days  from  tbe  rendition  of 
^ent  broujrht  an  /etion  against 
rkeeper  for  the  gooda.  It  waa  held 
U  the  declaration  shoujd  aver  that 
demand   <vf    the  gooOii  had  been 


Wade  upoa  the  execution  oif  the  at- 
taohttig.  eredltor  within  fhlHy  days. 
Baker  v.  Fuller.   21  Plok.  (Maas.) 

318. 

AMlCBatMIt  Of 

the  declaration 


where 


teMolu— (1) 

stated  the 


m-onptse  on  tbe.part  of  defendant  fn 
the  reeeipt  to  be  a  promise  te  de- 
liver the  goods'  to  plaintlfL  or  some 
other  proper  officer,  and  t^e  breach 
as^ilfrned  Was  the  neglect  of  defend- 
ant to  deliver  them  to  jdaln^ff.  and 
tbe  declaration  showed  that  the  exe- 
cution for  the  satisfaction  of  which 
the  goods  were  taken  was  in  fact  in 
plaint IfTs  bands,  it  was  held  that 
the  assignment  was  sufficient,  espe- 
cially after  verdict.  Jones  v.  Gil- 
bert, 13  Coon,  607,  (2>  Where  the 
promlsA  stated  was  to  deliver  the 
goods  or  pay  the  damages,  and  the 
breach  assUn^ied  was  that  defendant 
neglected  to  deliver  and  pay,  It  was 
held  that  it  was  well  aaatsaw.  Jones 
v.  Gilbert,  supra. 

[c1  ahowliur  lzz*rnlar  UMmtloii^ 
VCliere  a  sheriff  declared  on  a  re- 
ceipt for  property  attached,  setting 
forth  the  recovery  of  a  Judgment  and 
the  Issuing  of  an  Irregular  execution 
thereon,  and  a  demand  of  the  prop- 
erty only  for  the  purpose  of  levying 
such  execution  upon  the  property, 
such  declaration  was  bad  on  demur- 
rer. Jameson  v.  Paddock.  14  Vt 
491. 

79*   Jonea  v.  Gilbert  13  Conn,  507. 

80.  nimham  v.  Cram,  is  Ste,  79. 
See  al84  Jameson  v.  paddOcA;  14  Vt. 
491. 

81.  '  I>e]oA  T.  Street  79  Conn.  883. 
<S  A  146  (holding  that.  In  an  action 
on  an  officer's  receipt  for  attached 
property,  the  fact  that  the  Judgment 
obtaiqed  by  plaintiff  In  attachment 
had  been  satisfied  was,  matter  of  de- 
fense which  plaintiff  was  not  bound 
to.  negative). 


82.  Dekin  v.  Street  79  Conn.  333, 
66  A  U5. 

83.  Taylor  v.  Rhodea.  26  Vt  R7 
(holding  that  the  expression  "we  be- 
ing receiptors"  in  a  written  admis- 
sion of  a  demand  and  refusal  to  de- 
liver the  goods  In  controversy  was 
evidence  only  of  the  fact  that  a  re- 
ceipt had  been  given). 

84.  Cross  V.  Brown,  41  N.  H.  283. 
BeattL  of  live  atook  mm  zelmalw 

Mo^Vtar  from  llaWIWy  see  supra  I 
634. 

85.  Burt  V.  Perkins,  9  Gray 
(Mass.)  317, 

86.  Delon  v.  Street.  79  Conn.  333, 
65  A  145:  Potter  v.  Sewall.  54  Me. 
142:  Curtis  v.  Wakefield,  16  Pick. 
(Mass.)  4S7:  Wakf>fleld  v.  Stedman, 
12  Pick.   (Mass.)  662. 

Parol  eviaettae  to  vary  or  ooatra- 
diot  reoeipt  as  to  value  of  property 
see  supra  S  623. 

87.  See  Pike  v.  Wlggln,  8  N.  H.  356. 
ral    Deolaratloaa  of  the  creditor 

to  show  that  he  has  agreed  upon  the 
discharge  of  the  receiptor  are  ad- 
missible. Pike  v.  Wlggln,  8  N.  H. 
356. 

88.  Parker  v.  Warren.  2  Allen 
(Mass.)  187  (where  the  officer  was 
allowed  to  amend  his  return  so  as  to 
make  It  show  the  necessary  facts 
and  introduce  It  aa  so  amended  In 
evidence,  after  he  had  rested  bis 
case). 

88.  Fltcb  V.  Chapman,  28  Conn. 
2S7.  But  compare  Davis  v.  Milter. 
1  Vt  9  (holding  that  a  debtor  whose 
property  is  attached  and  who  has 
again  obtained  possession  of  It  with 
the  consent  of  trie  person  to  whom  It 
has  been  Intrusted  by  the  attaching 
officer,  is  not  under  the  common  law 
a  competent  witness  for  defendant 
in  an  action  brought  by  the  officer 
against  such  bailee  for  not  dellverlns 
the  property). 
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ATTACHMEJiT 


[§§  672-677 


IB  the  appropriate  and  proper  eTidence.*"  The  of- 
ficer's return  upon  the  execution,  that  he  seasonably 
made  a  demand  upon  the  receiptor,  is  not  an  act 
required  in  the  course  of  his  official  duty,  and 
therefore  is  not  evidence  of  a  demand;^'  bat  tha 
written  acknowledgment  of  a  receiptor  npon  the 
receipt,  admitting  u  demand  on  a  certain  date,  is 
sufficient  evidence  thereof,*^  although  it  does  not 
establish  the  continuance  of  the  lien  upon  the 
property,  or  that  the  demand  was  made  within  the 
proper  time  after  the  rendition  of  the  .judgment.*' 
A  prima  facie  case  for  plaintiff  is  made  out  by 
proof  of  the  receiptor's  refusal  to  deliver  the  prop- 
erty upon  demand."* 

673]  g.  Damages— (1)  In  General.  The 
measure  of  damages  in  an  action  on  a  receipt  is 
the  value  of  the  goods  receipted  for,  or  the  stipu- 
lated sum  agreed  to  be  paid  in  case  of  default,"* 
not  exceeding  the  amount  for  which  the  ofBcer- 
is  liable  to  the  attaching  creditor.'' 

Interest  is  recoverable  from  the  time  of  de- 
mand."' 

Nominal  damages.  If  there  was  a  good  cause 
of  action  against  a  receiptor  at  the  time  of  the 
commencement  of  a  suit  upon  his  receipt,  hut  this 
is  lost  by  a  failure  to  preserve  the  attachment 
lien,  by  judgment  for  defendant  and  a  return  of 
the  goods  to  him,  or  by  reaaon  of  a  seiznre  of  the 
goo(^  under  a  paramount  title,  nominal  damages 
may  nevertheless  be  recovered.®^ 

674]  (2)  Where  Part  of  Goods  Seised  under 
Snperior  Title.  In  New  Hampshire,  where  a  part 
of  the  goods  have  been  seized  by  one  having  a  su- 
perior claim  thereto,  the  measure  of  damages  in 
an  action  against  the  receiptor  for  failure  to  re-, 
turn  the  balance  of  the  attached  goods  is  the  dif'' 
f erence  between  the  value  of  those  taken  by  him 
claiming  the  superior  title  and  the  value  stated 
in  the  receipt,  without  regard  to  the  actuid  value 
of  the  goods  withheld  by  the  receiptor;"*  but  where 


the  goods  retailed,  by  the  reeeiptw,  being  the  pn^ 
erty  of  the  debtor,  are  worth  more,ihan  the  sm 
stated  in  the  receipt,  and  the  debt  secured  by  the 
attaobment'  is  greater  than  the-  same  sum,  that 
sum  is  the  measure  «f  damages  for  tile  reeeiptor'a 
n^leet  to  redeliver  the  debtor's  property  to  the 
sheriff  On  demand.^  In  Vermont,  in  auefa  a  eue, 
dankages  ave  to  be  detennined  by  assuming  the 
value  of  the  whole  property  receipted  to  l»  the 
same  specified  in  the  receipt,  and  ascertaimng 
the  jnst  prt^rtion,  at  that  assumed  Tatne,  whish  Urn 
properly  retained  b^  the  receiptor  would  bear  to 
the  property  for  which  he  is  not  liable.' 

[(  675]  (S)  Wliere  Property  fi«feamed  to  Ssbtor. 
When  the  receiptor  allows  the  property  attached 
to  remain  in  the  possession  of  the  debtor,  the 
ordinary  rule  ,of  damages  in  an  .action  by  the  offloer 
is  the  amount  of  the  judgment  and  interest,  and 
his  fees  and  poundage,  if  the  value  of  the  ]S<op- 
erty  exceeds  that  amount;  but  if  the  value  of  the 
property  stated  in  the  receipt  is  less  than  the  amount 
of  th^  judgment,  the  oosta,  and  fees,  then  the  rule 
of  damages  ia  the  value  of  the  propeiiy  as  fixed  in 
the  receipt.'  Where,  bowevw,  the  aotion  is  still 
pending  against  the  debtor,  upon  the  refusal  of 
the  receiptor  to  deliver '  the  property  attached, 
the  officer  may  recover  of  .  him  the  nill  value  of  the 
property  with  interest  fnnn  the  time  o£  denand 
made.* 

[i  676]    D.  Belose  by  Binctiam  of  FartfM.  The 

scttaehing  offleer  is  justified  in  releasing  the  attached 
property  where  the  attaching  ereditor  his  at- 
torney directs  such  release;*  and,  a  fortiori,  the  offi- 
cer is  justified  in  releasing  the  property  where  plain- 
tiff and  defendant  in  the  attachment  suit  agree  npoa 
terms  of  settlement  and  tbereiqran  diieet  him  to  re- 
lease the  property.' 

[$  677]  E.  Release  on  Secnri^— 1.  IHscretioit 
o!  Officer  Independent  of  Statnte.  Independently 
of  statntory  authori^  it  is  held  that  an  attaching 


M.  Potter  V.  Sewall,  54  Me.  142; 
Stlmson  V.  Ward.  47  Vt.  624;  Lowry 
V.  Cady,  4  Vt.  504.  BOB,  24  AmD  628. 

"We  are  of  opinion  that  the  at- 
tachment itself,  that  is,  the  taking 
Into  the  custody  of  the  officer,  may. 
In  an  action  hetween  him  and  hla 
halleea  or  receiptors,  be  proved  by 
■other  evidence  than  the  attachment; 
and  that  the  receipt  Itself,  when  one 
is  taken,  is  the  appropriate  and  prop- 
er evidence  for  that  purpose.  A 
receipt  for  property  taken  on  an  at- 
tachment is  considered  so  far  con- 
clusive between  the  parties  thereto, 
that  the  persons  executing  the  same 
are  not  permitted  to  deny  the  at- 
tachment In  a  suit  brought  against 
them  on  the  receipt.  Lyman  v.  Ly- 
man, 11  Mass.  317;  Spencer  v.  Wll- 
llams.  2  Tt.  209.  19  AmD  711.  The 
writ  and  after  proceedings  are  not 
essential  to  entitle  an  officer  to  a 
Judgment  on  such  receipt,  unlees  they 
are  made  so  by  the  declaration  of 
the  plalntirc,  as  they  were  In  this 
cane.'*    Lowry  v.  Cady,  supra. 

ftl.  Bicknell  v.  Hill,  83  He.  297: 
Green  v.  Holmes,  (Vt.)  Idt  Davts  v. 
Miller.  1  Vt.  9.  181. 

90.  Cargin  v.  Webb,  10  N.  H.  199. 
98.   Fowles  T.  Pindar,  19  He.  420 

(so  holding  na  to  an  admission  of 
the  receiptors  on  the  back  of  the 
receipt  of  a  "due  and  lenil  demand"). 

91.  Dejon  v.  Street,  79  Conn.  83S, 
65  A  145. 

96.  Me. — Ross  v.  Llbby,  92  Me. 
S4,  42  A  230:  Hunter  v.  Peaks,  74 
Me.  363;  Sawyer  v.  Uaaon,  19  Me. 
49. 

Mo. — McDonald  v.  Loewen,  145 
Mo.  A.  49,  130  SW  52. 

N.  H. — Cross  V.  Brown,  41  N.  H. 


288;  Blsaell  v.  Huntington,  2  N.  H. 
142. 

^  ^g^^- — Anthony  V.  Comstock,  1  R. 

■  Vt.— Stannard  v.  Tlllotson,  90  A 
950:  Catlln  v.  Lowrey,  I  D.  Chlpm. 
39S. 

[a}  tn  th*  sbamcs  of  othw  wvi- 
dsno*.  the  sum  stated  In  the  receipt 
given  by  a  receiptor  in  attachment 
aa  the  value  of  the  property  Is  the 
measure  of  damages  for  the  receipt- 
or's failure  to  deliver.  Ross  v. 
Llbby,  92  Me.  34,  42  A  2S0. 

rhl  Talnatlott  of  sp«olflo  artlolM. 
— ^where  property  attached  by  a  sher- 
iff was  delivered  to  a  person  for  safe- 
keeping, each  article  being  separately 
vfilijpfl  1ti  ihp  TccMTit  given  by  the 
b.iilff,  Rn6  tlie  aRent  of  the  bailee 
hiul  Kold  a  portion  of  them,  and  ten- 
dered the  residue  to  the  sheriff  who 
refused  to  accept  them,  It  was  held 
that  plaintiff  was  entitled  to  recover 
onlv  the  estimated  value  of  the  arti- 
cles sold.  Itemlck  v.  Atkinson,  11  N. 
H.  256.  35  AmD  493. 

[c]  Dlacliarg*  vto  taato^— Where 
a  part  of  attached  property  which 
la  receipted  for  is  withdrawn  from 
thfc  receiptor's  custody  Jn  such  a  way 
B«  to  discharge  his  liability  pro  tan- 
to,  anA  the  value,  of  all  tlie  property 
is  stipulated  In  the  receipt  In  an  en- 
tire sum,  the  damages  tn  an  action 
upon  the  receipt  ahould  be  deter- 
mined by  ascertaining  the  proportion 
at  the  stlptalated  vftlue  which  the 
propcrtv  retained  bv  the  receiptor 
would  bear  to  the  property  for  which 
he  la  not  liable.  f?tannard  v.  Tlllot- 
son. fVl.)  PO  A  950. 

96.  V.    Fowle^   32  Me. 

691   (so  holding  In  a  case  when  the 


attaching  officer  has  permitted  th* 
goods  to  go  back  Into  the  debtor's 
possession  upon  a  receipt). 

97.  McDonald  v.  Loewen.  14S  Xo. 
A.  49,  130  SW  S2;  Lamprey  t.  Lm*- 
Itt,  20  N.  H.  644. 

[a]  flteoaamtaacss  udev  wUdi 
latwest  denlsd  as  sdrainst  jnatbrnma- 
— ^Where.  by  an  arrangement  of  th* 
parties  in  interest,  certain  attache4 
goods  were  sold  and  delivered  to 
the  purchaser  who  receipted  to  th« 
officer  for  them.  It  being  agreed  thst 
he  should  not  be  called  on  for  thM 
price  until  the  question  of  ownershll 
was  decided,  it  was  held  tliat  be  wai 
not  liable  for  interest  on  the  pria 
before  payment  became  due  and  ««l 
demanded.  Evans  v.  Beckrwith.  T 
Vt,  2«5, 

98.  Moulton  v.  Chapln.  38  Ke.  6W 
Farnham  v.  Cram,  16  Me.  7»z  NortK 
V.  Brldgham.  14  Me.  429;  Webb  l 
Steele,  IS  N.  H.  239. 

90.   Healey  v.  Hutchinson.  C<  1 

H.  31«.  26  A  332.  ^  *  * 
1.   Spear  t.  Hill,  62  M.  TX.  323. 
8.    Allen  V.  Ourty.  10  Vt.  95 

3.  Clement  v.  Little.  42  N.  H.  M 
Cross  V.  Brown,  41  N.  H.  StS. 

4.  Clement  v.  Little.  aV  K.  I 
663. 

5.  Smith  V.  Robinson.  64  CU.  SI 

I.  P  313:  Cole  v,  Sdwarda.  Bl  nS 
711.  72  NW  104fe.  ^ 

6.  Mel  hop  v.  Seaton,  77  Iow«  ll 
41  NW  6,00.  ^ 

fa]  llefendaafs  faUnrw  < 
vlr  with  the  terms  of  the  »grneim 
of  settlement  cannot  have  tlw 
of  rendering  the  officer  Ualilal 
releasing  the  property  dSrwoU 
Melhop  V.  Seaton.  77  loiwa  jSl^ 
NW  600. 


For  later  oaaaa,  dsrelepauato  and  ahaaffM  la  the  law  see  evmulatlve  Annotattonai,  same  titl«^an  and  n>t«  namber 
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offloer  may,  in  his  disetretion,  release  attached  proiH 
£rty  i^n  snch  secDrity  as  he  may  deem  snfflcient.^ 
Is  678]    3.  Special  BaiL   When  the  practice  of 
requiring  special  bail  was  in  Togne  defendant  nuj^t 
diMbaq^  an  attachment  by  appearing  and  entering 
ipedal  bail  to  the  action,*  the  office  of  proceBS  of 
attaclimeDt  being  to  enforce  defendant's  appearance, 
for  which  pnrpoBe  defendant  was  required  to  sur- 
render himself  into  custody  or  file  special  bail.*  The 
modtm  Btatntes  governing  attachments  do  not,  how- 
ever, contemplate  the  mere  enforcement  of  ap- 
pearanee,^**  and  special  bail  and  imprisonment  for 
debt  are  now  generally  abolished,  but  the  release  of 
attached  property  and  the  diesolation  and  dischan:e 
of  the  attachment  are  effected  by  statutory  bonds, 
sabstituted  for  special  bail.^* 
[S  679]   8.  FoithemBinc  Baplsvy,  or  DisMdutlon 


T.  Cal^Bathaway  t.  Bradr.  2C 

Gil.  58L 

Colo. — Solomon     Baly,  t  Colo.  170, 
»  P  lU. 
Ga.— bunwr      Allen.  9  Oa.  208. 

L— If «  -  -    -  - 


leOd  V.  Downbis;  4  Ia.  Ann. 


IfaBs.— Foster  t.  Clark.  19  Pick. 
321. 

Vt— Gaasett  v.  Sarseant,  80  VL 

Hi. 

[a]    ToTthooinliur  bond  br  uMvaXj— 

N'otwlthfltandlns  the  non«xlBtence  of 
I  sUtute  authorising  the  execution 
by  an  agent  of  a  forthcoming  bond 
for  property  levied  on  by  attachment 
t  bond  80  given  will  be  upheld,  Qll- 
ner  t.  Allen,  9  Oa.  208. 

rb]  DaUTery  to  ovadltor. — An  of- 
ficer may  deliver  property  attached 
to  the  creditor  for  safe-keeping  and 
take  Its  value  In  money  as  seourLty 
(tarinK  the  pendency  of  the  Bult.  and 
the  debtor  cannot  complain.  Gassett 
V.  Sargeant,  86  Vt.  424. 

[cj  Monay  deposited  with  a  sher- 
iff to  release  an  attachment  Is  re- 

Erded  as  In  the  custody  of  the  law. 
ithaway  v.  Brady.  26  Cal.  581. 
8.  Qa. — Reld  v.  Moore.  12  Ga.  8«8 
decided  under  the  Georgia  act  of 
1799,  permitting  defendant  In  attach- 
nent  to  replevy  by  appearing  and 
luttlng  In  flpecfal  ball,  or  by  giving 
«nd  to  the  ollleer,  conditioned  for  ap- 
>ea ranee  and  to  abide  by  and  per- 
orm  the  iudgmant  of  the  court). 
Ud.— Walters  v.  Munroe.  17  Md. 
01;  Wilson  Starr.  1  Harr.  ft  J. 
10. 

Hiss. — Oarrett  v.  Tlnnen.  8  Miss. 

N.  J. — Dlckerson  y.  Blmma.  1  N.  J. 
I.  880. 

Oh. — ^Bbcnn  v.  Iinmsden,  8  DIsn. 
U 

S.  C— Williams  T.  Haselden,  44  S. 
.  L.  S5;  Crosslin  v.  Reed,  27  8.  C. 
10:  Fife  V.  Clarke,  1*  S.  a  L.  «47. 
Tenn. — Boyd  T.  Buckingham,  10 
nraphr.  43S;  Olllesple  y.  Clark.  1 
vert.  8. 

Va — Smith  T.  Pearce,  (  Munf.  (20 

"By  the  custom  of  I^ondon.  from 
hich  onr  usage  Is  In  a  great  nj»s- 
«  derlTed  .  -  .  his  (the  plalntlfTs] 
hole  claim  a«alnst  the  funds  In  the 
indB  of  the  garnishee,  may  be  de- 
»ted  by  the  entry  of  bail  to  the 
tion.  Ball  may  be  entered  by  the 
jnlBhee  at  any  time  before  aatls- 
cllon  acknowledged,  or  even  by  a 
Qrih  person,  who  may  be  Interested 
assignee  of  the  debt  owing  by  the 
Tnishee  to  the  defendant  In  the  at- 
thment.  Ix>ud.  200.  277;  1  Comyns 
E.  5S4-  SerK'eant  Attachm.  181." 
ckson's  App..    2   Grant   (Pa.)  407, 

[a]  Oonunon  tisll  after  dlsolMnr* 
m  iasolTsst  l»ws, — A  defendant 
■charged  under   the  Insolvent  laws 

Pennsylvania,  might  appear  In  the 
itrict  of  Columbia  and  discharge 

attachment  upon  fWlng  common 
IL  Davis  Cas. 
y.  3.841,  1  Cranch  C.  C.  173. 


[b]  A  eoTpoxftttea  oooU  not  1m 
km  to  moidM.  ball,  and  therefore  it 
may  appear  to  a  capias  ad  responden- 
dum which  under  the  statute  Issues 
with  the  attachment,  without  bail, 
and  thus  dissolves  the  attachment, 
the  object  of  which  Is  to  compel  an 
appearance.  Nlcholl  v.  Savannah 
Steamship  Co^  18  F.  Cas.  No.  10,226, 
2  Cranch  C.  (?.  211- 

[c]  Froprtety  of  order  of  dissolu- 
tion^—Under  the  New  Jersey  act  of 
1820,  making  an  attachment  a  lien 
on  property  attached  from  the  time 
of  issuing  the  same.  It  was  held 
proi»er  upon  the  appearance  and  en- 
try of  special  ball  In  foreign  attach- 
ment to  enter  a  rule  dissolving  the 
attachment,  inserting  therein  a 
clause  "saying  all  liens  created  by 
the  statute."  Anonymous,  IS  N.  J. 
L.  «0.  '  — . 

9.  Ferguson  v.  Ryder,  2  Oh.  St. 
408  (holding  that  under  the  statute 
relating  to  attachments  against  ab- 
sconding debtors  defendant  must 
elect  to  have  his  property  remain 
In  custody,  file  special  ball,  or  sur- 
render himrelf  before  he  could  regu- 
larly plead). 

[a)  la  Alabanui  nadsr  the  aot  of 
1870  It  was  held  that  replevy  of  at- 
tached property  could  be  effected  only 
by  giving  special  ball  to  the  action 
as  though  defendant  were  taken  un- 
der oat>fas  ad  respondendum.  Cum- 
mins V.  Gray,  4  Stew.  A  P.  397.  See 
infra  {  070. 

[b]  Foreln  attaduBant  Is  but  a 
process  by  wnlch  to  commence  a  per- 
sonal action  and  It  seises  property 
to  compel  an  appearance.  It  can  be 
dissolved  upon  entsrinr  ball,  and 
when  dissolved  the  Judgment  Is  In 
personam.  Albany  (^ty  Ins.  Co.  v. 
Whitney,  70  Pa.  34S. 

[cl  «ai*  to  vat  te  bsU^d)  In 
an  attachment  against  an  abscond- 
ing debtor  defendant  may  put  In  spe- 
cial ball  at  the  term  when  the  at- 
tachment is  returned  and  before 
Judgment  rendered,  although  he  has 
previously  defaulted.  Smith  v. 
Pearce,  f  Hunf.  (20  Ta.)  686.  (2) 
A  defendant  against  whom,  at  the 
expiration  of  the  usual  rule  to  ap- 
pear and  plead,  an  Interlocutory  or- 
der for  Judgment  has  been  entered 
may,  by  putting  In  special  ball  to 
the  action  before  the  next  term'sfter 
the  entry  of  the  order,  entitle  him- 
self to  an  order  to  have  the  attach- 
ment dissolved  and  for  leave  to 
plead.  Wnilams  v.  Haselden,  44  S. 
C.  L.  65.  (3)  Under  Md.  St.  (1716) 
c  40,  It  was  held  that  defendant  had 
a  right  to  come  In  at  any  time  dur- 
ing the  term  at  which  the  attach- 
ment was  returnable  by  giving  ball 
and  appearance  under  the  oanras  to 
dissolve  the  attachment  and  plead 
to  the  action  (Walters  v.  Munroe,  17 
Hd.  501),  and  (4)  a  defendant  In 
foreign  attachment  was  held  to  have 
the  whole  of  the  second  term  to  put 
In  special  bell  to  dissolve  an  attach- 
ment (Blaney  v-  Handel,  8  Del.  64«). 
(6>  But  under  the  Maryland  statute 


Bond— In  OttfconL  Under  the  various  atatntea 
there  are  osnally  two  ways,  by  either  of  which  de- 
fendant in  attachment  may  secnre  to  himself  pos- 
session of  the  property  seised:  (1)  By  the  execu- 
tion of  a  forthcoming  or  delivery  bond,  conditioned 
for  the  forthcoming  of  the  property  to  respond  to 
the  judgment^  or  for  the  payment  of  the  penalty 
of  the  bond  to  be  discharged  by  the  satiaBaction 
of  such  judgment,  or  by  the  payment  of  the  value 
of  the  property;  (2)  by  the  execution  of  a  bond  for 
the  discharge  of  the  attachment  (variously  termed 
a  bail  bond,  replevy  bond,  discharge  bond,  or  disso- 
lution bond,  the  latter  being  the  designation  pre- 
ferred in  the  present  treatise)  conditioned  for,  and 
binding  the  obligors  to,  the  payment  of  the  judg- 
ment which  may  be  recovered  against  defendant 
in  the  aetion.^^    Snch  a  bond  is  a  aabstitate  fw 

of  1884.  providing  that  an  attai^" 
meot  against  a  nonresident  shMHd 
not'be'dlssolved  unless  deCendaiit 
eCnte  a  bond,  etc.  It  was  held  thEt 
this  provlBlon  •lnq>ly  required  the 
aMraQoal  '  seeorlty  of  defendant's 
bond,  but  Old  not  extend  the  time 
Within  Which  he'  must  appear  and 
did  not  permit  htm  to  appear  at  the 
second  term  and  have  Judgment  by 
default  set  aside  antt4~  -  *     '  * 

dissolved  upon 
V.  Munroe,  aupni.  ■ 

10.  Soe  supra  9  8. 

11.  See  I'unn  v.  rrockcr,  22  Ind. 
324  (where  It  w&s  said  that  the  At- 
tachment Law  at  that  time  was  much 
broader  than  formerly,  and  that  It 
authorized  such  proceedings  against 
resident  defendants  in  certain  eases, 
and  thus  brought  into  existence  a 
great  number  of  causes  where  de- 
fendant actually  appeared  to  the  at- 
tachment suit);  Lambden  v.  Bowt^ 

2  Ud.  884;  Boyd  v.  Buckingham,  10 
Humphr.  (Tenn.)  488. 

[a]  A  dellTsry  bond  Is  not  special 
baU.  Ramsey  v.  Coolbaugh,  13  Iowa 
104. 

U.  See  under  suoh  statutes  John- 
ston V.  Shaw,  190  Fed.  468.  Ill  CX^A 
2»g;  Kbner  v.  Held,  125  Fed.  080,  60 
CCA  370:  Smith  v.  Packard,  88  Fed. 
793,  39  CCA  204;  Troy  v.  Rogers.  110 
Ala.  2&6,  22  S  480.  67  AmSR  110; 
Chastaln  v.  Armstrong,  85  Ala.  216, 

3  S  788:  RoswaJd  v.  Bobbie.  86  Ala. 
73,  4  S  177.  7  AmSR  28;  Rhodes  v. 
Smith,  06  Ala.  174:  (^>rdamBn  v.  Ma- 
lone,  63  Ala.  656;  Agnew  v.  Leath,  63 
Ala.  345;  Kirk  v  Morris.  40  Ala.  22B; 
Dunlap  V.  Clements,  18  Ala.  778;  Sar- 
tin  V.  Weir.  3  Stew.  &  P.  (Ala.)  421: 
Anvil  Oold  Mln.  Co.  v.  Hoxle,  1 
Alaska  004:  Fltzhugh  v.  HacUey,  70 
Ark.  64,  00  SW  146;  Ferguson  v. 
CHldewell.  48  Ark.  195,  2  SW  711: 
Ayrsa  v.  Burr.  182  Cal.  126.  04  P 
120;  Rosenthal  v.  Perkins.  122  Cal. 
240,  66  P  804;  Curtln  v.  Harvey,  120 
Cal.  020.  62  P  1077;  Mxtllaly  v.  Town* 
send.  0  Cal.  Unrep.  Caa  488.  61  P  960, 
02  P  119:  Rosentlul  v.  Perkins,  0  Cal. 
tJnrep.  Cas.  21,  63  P  444;  Stevenson 
v.  Palmer.  14  Colo.  666,  24  P  5,  20 
AmSR  296;  Nichols  v.  Chittenden,  14 
Colo.  A.  49.  69  P  954;  Edwards  v. 
P<nneToy.  8  Co\a.  A.  264,  6  P  829; 
Pearne  v.  Coyne,  79  Conn.  670,  OS  A 
973;  Craig  v.  Herring,  80  Ga.  708,  0 
SB  283;  Clary  v.  Haines.  61  Ga.  520; 
Ford  V.  Perherson.  69  Ga.  359;  Camp 
V.  Cahn,  68  Ga.  558;  Nagle  v.  Lump- 
kin. 48  Ga.  521;  Irvln  V.  Howard,  37 
Ga.  18;  Gilmer  v.  Allen,  9  Ga.  208; 
Hill  V.  Harding,  93  HI.  77  (bond  or 
recognisance  to  pay  Judgment):  Con- 
ard  V.  Bhrman,  61  HI.  A.  128;  Smith 
v.  Scott.  86  Ind.  346;  State  v.  Mc- 
Glothlln,  01  Iowa  812.  16  NW  187; 
Selz  V,  Belden,  48  Iowa  451;  Ramsey 
V,  Coolbaugh,  18  Iowa  164;  Jones  v, 
Peasley.  3  Greene  (Iowa)  52;  Mc- 
Klnsey  v.  Purcell,  28  Kan.  446;  Fisher 
v.  Haxtun,  26  Kan.  155;  Johnson  v. 
Weatherwax,  9  Kan.  75;  Thompson 
v.  Arnett,  64  SW  785,  23  KyL  1082; 
Taylor  V.  Taylor,  8  Bush  (ky.)  118; 
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Bell  V.  Western  River  Iinpr.,  ttc.. 
Co.,  8  Mete.  (Ky.)  5i)K;  Yocuni  v. 
Barnea,  8  B.  Mon  (Ky.)  4!»S:  Ktrrty  v. 
UUes,  «  Ky.  Op.  601);  Lallamle  v. 
CraDdelL  88  La.  Ann.  192;  McCtuskoy 
TbiWlUCiMd,  U  La.  Ann.  38;  Fus»  v. 
Non^.  TO  M9.  117:  McAUli^Ur  v. 
Elliih&«re«n.  84  Md.  54;  Ba  r  r  v. 
Pwryrs  OIU  (Ud.)  818;  Campbeil  v. 
filltHTis.  S  Harr.  &  M.  (Md.)  530; 
Berry  v.  Wassermao,  179  Masa.  53T, 
n  228;  Russia  Coment  Co.  v. 
nbK«  Co.,  174  Mass.  849,  65  NE  70 
[overr  Kussla  Cement  Co.  v.  Le  Page 
(».,  167  Maijs.  2221;  Bernhelmer  v. 
Obarak,  170  Mass.  179,  49  NE  81; 
O'Hare  v.  Downing.  130  Mass.  16; 
Vanderboof  v.  Prenderffaiit,  94  Mich. 
18,  58  NW  792;  Bushey  v.  Baths.  45 
Mich.  181,  7  NW  802;  King  v.  Hub- 
bell,  42  Mich.  597,  4  NW  410;  For- 
rest T.  O'Donnell,  43  Mich.  5r.6, 
4  NW  259 ;  Goebel  v.  Stevon- 
non,  35  Mich.  173;  Johnson  v. 
Dun,  75  Minn.  533,  78  NW  98;  KlinR 
V.  Childs,  30  Minn.  366.  15  NW  673l 
PhillipH  V.  Harvey,  50  MIkh.  489; 
Montague  v.  Gaddis,  37  Miss.  4.'j3; 
Gray  v.  Perkins.  20  Mist*.  622;  Whur- 
ton  V.  Conger,  17  Miss.  GIO;  Willi. una 
V.  Coleman,  49  Mo.  325;  Joius  v. 
Jones,  38  Mo.  420;  Ciirrey  v.  Trinity 
Zinc,  etc.,  Co.,  157  Mo.  A.  423,  139 
SW  212;  Corielyou  v.  Maben,  40  Nclir. 
513,  59  NW  94:  Wilson  v.  Shepherd, 
li3  Nebr.  15.  16  NW  826;  Goldfleld- 
Mohawk  Min.  Co.  v.  Francea-Mohawk 
Mln..  etc.,  Co..  31  Nev.  348,  102  1' 
seS:  Llghtle  V.  Berning.  15  Nev.  389; 
Chemical  N;it.  Bank  v.  Kellogg.  70 
N.  J.  L.  602,  57  A  149;  Gray  V, 
Siiarp.  62  N.  J.  L.  102,  40  A  771; 
Heckscher  v.  Trotter,  48  N.  J.  L.  419. 
6  A  681;  Stanley  y.  Chamberlain.  43 
N.  J.  L.  102;  Schuyler  v.  SylventiT, 
28  N.  J.  L.  4fi7;i.Vrc«]ULd  v.  Bruen, 
21  N.  J.  L.  Sli'fcitjyiipaymous,  10  N. 
i.  I*.  60:  Dlcktfaenl.T.  Slmms,  1  N. 
J.  I>.  280;  Wagner  it.' Romero,  1 8  N. 
it^  Uit  ■  P  ft);  ChriaUik  rj  X«U7>  88 
Ha.Y.  SSK;  Jones  t.  QouI^114  App. 
DIT.  180,  99  NTS  789;  Walton  v. 
IMiil.U.  Hun  (N.  T.>  601;  Bildersee 
V.'Adan.  82  Bartx  (N.  T.)  175;  Jayne 
V.  Piatt.  47  Oh.  Bt.  262.  24  NB  i9% 
21  AtnSll  sio;  King  T.  Bnow«-t:Dbm. 
(Oh.)  73;  Kuith  v.  Moore.  2  OK  Car. 
Dec  245;  Wfnton  t.  Hyers,  8  Okl.  421. 
58  P  834;  Drake  v.  Sworts,  24  Or. 
198,  83  P  56S;  Bunneman  v.  Wagner, 
16  Or.  433.  18  P  841,  8  AmSH  306; 
Duncan  v.  Thomas,  1  Or.  314;  Bush- 
nel  V.  Com.  Ins.  Co.,  15  8erg.  &  R. 
<Pa.)  173;  Oorden  v.  American  Surety 
Co.,  2  Pa.  Dlst.  246:  Hallman,  eta, 
Co.  V.  Wilson,  2  PaLj  54;  Duffy  v. 
Owlngs,  1  PaLJ  191;  Herrera  v.  Nels, 
18  Philippine  366;  Wood  v.  Watson. 

20  R.  I.  228,  37  A  1030;  Wilson  v. 
Donnelly,  19  R.  I.  113.  81  A  966: 
Pearce  v.  Maguire,  17  R.  I,  61,  20  A 
98:  Sullivan  v.  Williams,  48  S.  C.  439, 

21  SE  642;  Metts  V.  Piedmont,  etc., 
U  Ins.  Co..  17  S.  C.  120;  Phlllips- 
Buttorff  Mfg.  Co.  V.  Williams, 
(Tenn.)  63  SW  185;  Casey,  etc.,  MfBT. 
Co.  V.  Weatherley.  97  Tenn.  297,  87 
SW  6;  Richards  v.  Craig,  8  Baxt. 
(Tenn.)  457;  Connell  v.  Scott.  5  Baxt. 
(Tenn.)  695;  Muhltng  v.  Oaneman.  4 
Baxt.  (Tenn.)  SS;  Upton  v.  Philips, 
11  Helsk.  (Tenn.)  216:  Stephens  v. 
Greene  County  Iron  Co.,  11  Helsk. 
(Tenn.)  71;  Snell  v.  State,  2  Swan 
(Tenn.)    344;   Boyd   v.  Buckingham, 

10  Humphr.  (Tenn.)  434;  Olllaspla  v. 
Clark,  1  Overt.  (Tenn.)  2;  Hughes  v. 
Tennlson,  3  Tenn.  Ch.  641;  Klldare 
Lumber  Co.  v.  Atlanta  Bank.  91  Tex. 
95,  41  SW  64:  Kennedy  v.  Morrison, 

11  Tex.  207;  Carothers  v.  Wilkeraon, 
I  Tex.  A.  Civ.  Cas.  I  353;  WooUey  v. 
Haynes  Wells  Co.,  IS  Utah  841,  49 
P  647;  Magill  v.  Sauer,  20  Oratt.  («1 
Va.)  540:  Brady  y,  Onliroy,  87  Wash, 
421.  79  P  1004;  Wheeler  v.  MoDlll, 
Bl  Wis.  856.  8  NW  169;  Heather  T, 
Wallace,  4  U.  C  Q.  R  O.  S.  181.  See 
also  Hawkins  v.  Farley,  191  Mass. 
236.  77  NE  819:  Schults  v.  Qrlmwood. 
27  R.  I.  137.  60  A  1066.  114  AmSR 


33;  Edwards  v.  Pommeroy,  8  Colo. 
254,  6  P  829;  Moore  Allen,  56  Oa. 
67:  Stewart  v.  Dobbs,  89  Qa.  82; 
Woodward  v,  Adams.  9  Iowa  474: 
Clark  v.  Mallery,  8  U.  C.  Q.  B.  O.  B. 
157. 

"A  bond  given  to  release  proi>erty 
from  attachment  may,  according  to 
Its  tenor  or  the  dronmotanoes.  be 
one  which  in  legal  contemplation 
takes  the  place  of  the  attachment 
lien,  or  one  wUch  Is  aubatltuced  tor 
the  property  attached.  Perry  v. 
Post,  45  Conn.  3S4,  357.  In  the  one 
case  the  attachment  lien  no  longer 
axlHts:  while  In  the  other  It  doas, 
and  the  bond  is  subject  to  Its  Influ- 
ence, Torthcominjp  or  'deliTery' 
bonds  are,  for  obvious  reasons,  held 
to  belong  to  the  latter  class.  Wood- 
m.Tii  V.  Trafton,  7  Me.  178;  Hilton  v. 
Rons,  9  Nebr.  406.  410,  2  NW  Ut; 
S.hultz  V.  Grimwood,  27  R.  T,  187. 
141,  60  A  1065,  114  AmSU  33.  In 
Pirry  v.  Post,  supra,  we  held  that 
our  Ktatutory  bond,  given  pursuant 
to  the  .st^itute,  also  belongs  io  this 
class.  The  boiid  In  Ih.it  case,  it  will 
be  obsorvt-d,  did  not  obligate  the 
Furc-Iy  to  pay  the  judgment,  not  ex- 
i-iM'dlnK  n  sp'"'cifii"'(l  atnomit,  in  the 
event  of  ihr  <\-  f."  i;a:;;'s  t"  !  .ro  to 
do   so.    l.iM    M  r,,  olli.  .  :  UPOn 

execution  tho  actuai  v^iUuv  ot  the 
defendant's  interest  in  the  attached 
property  at  the  time  of  the  attach- 
ment, not  exceeding  the  amount  of 
the  recognisance.  Qenera]  Statutes, 
9  853."  Schunack  v.  Art  Metal  Nov- 
elty Co..  84  Conn.  331,  234,  80  A  290. 

[a]  The  bond  Mands  as  ooUateral 
MOOZitF,  and  Is  similar  In  most  re- 
spects to  an  appeal  bond.  Bcayton 
V.  Freeee,  1  Ind.  121. 

[bl  A  fotetrn  oorporalioB  may 
dlssolre  an  attachment  Ismied  agaisat 
It  by  giving  bond  or  ball.  Bushel 
v.  Com.  Ins.  Co.,  16  Serg.  A  R.  (Pa.) 
173:  Dudley  v.  Chicago,  etc..  R  Co., 
68  W.  Va,  604.  S2  SB  718,  IIS  AmSR 
1027,  t  LRANS  11.35. 

{c]  FeraoM  sot  la  voManlon  as 
owMn^Partles  who  do  not  show 
themselves  to  have  been  In  actual  or 
constructlTe  possession  of  attached 

{iroperty  mm  owners  will  not  be  al- 
owad  to  bond  It.  Letchford  t. 
Jacobs,  17  La.  Ann.  79. 

[d]  JolM  debtors^Where  th« 
property  of  both  and  each  of  two 
Joint  debtors  has  been  attached,  ball 
must  be  given  for  both  in  order  to 
obtain  the  release  of  the  property  of 
either.  Magee  v.  Callan,  16  F.  Cas. 
No.  8,94S,  4  Cranch  C  C.  251. 

[e3  In  oluuioarrtf— Where  personal 
property  Is  attached  under  a  bill  In 
chancery,  a  defendant  may  replevy 
by  giving  the  statutory  bond.  Rich- 
ards V.  Craig.  8  Baxt.  (Tenn.)  467. 

[  f I  Qamuliod  pvoparty  may  be 
released  by  giving  bond.  Woodward 
V,  Adams.  9  lowa  474. 

[g]  aiffht  not  affeotad  by  vowas- 
sloB^Under  Rev.  St.  (1909)  |  2317, 
defendant  In  attachment  Is  entitled 
to  give  a  redelivery  bond  whether 
the  property  is  found  In  his  or  a 
third .  person's  poaooaslon.  Curray  v. 
Trinity  Zinc,  etc,  Co.,  167  Ho.  A. 
423.  18S  SW  212. 

[h]  An  attachment  to  aeanro  a 
laaaer^  Uan  may  be  dissolved  by 
giving  a  bond  In  accordance  with  the 
statute  relating  to  attachments  In 
general,  although  the  special  act  pro- 
viding for  the  enforcement  of  such  a 
lien  by  attachment  and  specifying 
the  procedure  to  be  followed  is  silent 
as  to  the  discharge  of  the  writ  and 
the  releaea  of  the  property.,^  WooUey 
T.  Maynes-Walla  Co.,  16  tTtah  S41, 
42  P  647. 

[1]  XoKds  dSstiaet. — Where  de- 
fendant, under  the  statute,  might 
have  executed  a  redelivery  bond  or 
might  have  had  an  attachment 
discharged,  by  executing  an  under- 
taking to  the  affect  that  he  would 
appear  In  the  action  and  perform  the 
Judgment  of  the  court,  .the  two  bopdp 


were  held  distinct,  so  that  one  could 
not  by  averment  be  brought  under 
the  statute  providing  for  the  othn. 
Smith  V.  Scott.  86  Ind.  346. 


[J]   Bond  of  doable  saCM^n) 

In  Rhode  Island  it  is  held  that  it- 
fendant  may  give  a  bond  conditioud 
under  two  provlsloDS  of  the  stttntt 
to  pay  the  judgment  and  to  nn«e* 
der  and  return  the  goods  to  the  of- 
ficer, and  thus  make  the  bond  bofli  ■ 
bail  bond  and  a  deUvory  bond.  But* 
on  V.  Ormsby,  18  R.  I.  809.  27  A  111 
(2)  But  In  Tennessee  It  Is  held  that 
whllo  defendant  In  attachmrat  hu 
the  option  to  execute  either  one  ot 
the  two  bonds  mentioned  In  the  «lat- 
uta,  It  la  held  to  be  the  better  ^c- 
tloe  for  the  clerk  to  take  the  bond 
In  either  one  form  or  the  other,  and 
not  to  Insert  both  condltlona  Rlch- 
arOs  V.  Craig,  8  Baxt.  (Tenn.) 
467. 

[k]  A  bond  oondlttoned  <or  Ik* 
dallTary  of  property  In  a  penalty  of 
double  the  value  of  the  proponr 
^lla  within  the  first  class  of  bonda 
mentioned  In  Uie  text.  Ward  t. 
Kent,  6  Lea  (Tenn.)  128-  Kuhn  v. 
Spellacy,  3  Lea  (Tenn.)  278. 

[1]  Verlahahla  roods  or  goodi  «• 
pennTO  to  keep, — Articles  attached 
wblch  are  liable  to  perish,  to  waste 
or  to  be  greatly  reduced  In  valae  bir 
keeping,  or  which  cannot  be  kept 
without  Kreat  expense,  may  be  re- 
stored to  the  debtor,  upon  his  glrliil 
bond  to  account  for  the  appr^oM 
value  thereof.  Snow  y.  Cunnlngbam, 
36  Me.  161;  Mason  v.  Whipple,  3l  n  , 
478.  ,  I 

[m]  Only  a  atatntory  bond  wlU  i 
disBolve  an  attachment.  Uoore  t.  i 
Allen,  56  Ga.  67. 

[n]  seposit  of  moMv  In  Un  ^  ' 
bond. — (1)  In  Colorado  a  defendant 
may.  In  lieu  of  giving  a  fortfacomlns 
bond  to  release  attached  property, 
deposit  with  the  court  •ufBdent 
money  to  satisfy  the  claim  and  oiwts 
and  have  It  subjected  to  the  wilt  to 
abide  the  decision  upon  the  attach- 
ment. Solomon  v.  Saly.  6  Cole.  A 
170,  40  P  160.  (2)  But  In  Arkanm 
It  u  held  that  a  constable  has  m 
authorl^  to  accept  a  cash  depwit 
In  Ueu  of  the  bond  required  by  Kir- 
by  Dig.  I  4968.  to  be  glvon  by  enc 
desiring  to  obtain  possession  of  at- 
tached property,  and  the  acceptanM 
of  such  deposit  does  not  release  the 
property  from  the  attachment  or  au- 
thorise the  court  to  apply  the  de- 
posit to  the  payment  Of  plaJntilTR 
judgment.  Fondren  y.  Norton.  U 
Ark.  410.  Ill  SW  647. 

[o]  Application  to  tflT*  bead.— 
The  written  application  to  a  muter 
In  chancery,  under  St.  (1870)  c  Ml. 
by  a  defendant  who  wishos  te  giT> 
a  bond  to  dissolve  an  attachment,: 
need  not  be  signed  by  hlm.  Com.  t. 
Costello,  120  Mass.  358. 

[pi  Aanonnt.— Rev.  L.  c  167  1  1" 
provides  that  if  the  parties  to  u 
action  do  not  agree  on  the  value  ot 
property  attached  defendant  may  ap- 
ply to  any  magistrate  authorised  to 
approve  a  dissolving  bond,  who  shall 
appoint  three  disinterested  itersoot 
to  appraise  the  property,  and  that  at 
an  adjourned  hearing  defendant  may 

§lve  bond  with  sureties  approveJ 
y  the  magistrate  on  the  filing  of 
which  the  attachment  shall  b«  dla- 
solved.  Section  123  declares  that  •■ 
attachment  of  real  estate,  the  recora 
title  to  which  stands  In  the  name  « 
another-  than  defendant,  the  reccf^ 
owner  may,  before  final  JudgmRit 
dissolve  the  attachment  br  Sl^isX  > 
bond  conditioned  to  pay  the  aaosT 
talned  value  of  the  land  or  so  mod 
as  sbaJl  satisfy  any  ]uclgment  plM* 
tiff  may  obtain^  etc  It  was  "  * 
that  the  report  of  apprmlsers 
pointed  on  an  application  under 
123  «aa  conclusive  on  the  mi  ' 
trate.  Hawkins  t.  Farley.  191 
836.  77  NE  M.  .  „ 
U.   V.  8,— Pacific  Nat. 
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roeot  itself," 

A  privileg*  of  defendaal. ,  The  right  to  give  the 
bond  provided  for  and  thns'  release  his  prop&tty 
it  8  privilege  conferred,  and  not  a  daty  enjoined, 
upon  defendant,  for  whioh  reason  plaintiff  eannot 
otMuplain  that  no  bond  hae  been  given.^" 

For  whole  or  part  of  proferty.  It  has  beui  held 
that  defendant  may  give  a  redelivery  bond  for  either 
the  whole  or  a  part  of  the  property  attwibod.^' 

Wh«r«  thero  Ue  two  or  more  actiona  in  whiefa 
property  has  been  attached,  the  proper  oonnete  is 
to  give  a  bond  in  each  action  rather  than  a  ain^e 
bond  with  referenee  to  both  aetiobs'/'  but  it  tias 
been  held  that,  where  attachments  were  levied  and 
a  single  bond  given  to  replevy  the  property,  judg- 
ment eonld  be  rendered  against  defendant  and 
his  sureties  for  the  amonnt  of  the  judgment  in  each 
ease.** 

Snbstitntion  of  bond  for  numey.  Where  money 
has  been  attaehed,  or  deposited  in  conrt  nnder  -a 
stipolation  to  abide  the  issue  to  discharge  an  at- 
taehment,  it  cannot  be  released  or  withdrawn  and 


V.  HUter.  124  XT.  S.  721,  S  SCt  718, 
)1  L.  ed.  5<7. 

Colo. — Day  v..  McPhee,  4.1  Colo. 
«7.  93  P  670. 

Mass. — Topley  t.  Ooodseii.  122 
Ifass.  17«:  Carpenter  v.  Turrell,  100 
Kass.  450.  . 

Nebr. — Dewey  v.  Kavanaugh,  io 
Nebr.  233,  83  NW  39B. 

Va. — Hilton  v.  Consmner's  Can  Co., 
1(13  Ta.  255.  48  BE  899. 

[a]  %ima  of  honO, — forfeited 
forthcoming  bond  Is  a  Hen  upon  land 
from  the  date  of  Its  return  to  the 
clerk's  offlce.  Terry  v.  Wooding.  2 
Patt  *  H.  fVft.)  178;  Jones  v.  My- 
rlck,  8  Qratt.  (49  Va.)  179. 

14.  Paolflc  National  Bank  v.  Mix- 
ter,  124  U.  S.  721,  8  8Ct  718,  81  L. 
e<L  M7:  Tapley  t.  Ooodseii,  122  Mass. 
l'«;  Carpenter  v.  Turrell,  100  Mass. 
450. 

15.  Hurhes  v:  Kllnpender.  14  l<a. 
Ann.  52:  Watson  T.  Kennedy,  8  La. 
Ann.  280j__KlInjr  V.  ChUdSjiO  Minn. 
>««.  IB  MW  «7f;  Clark  v.  Wilson,  14 
R.  J  IS 

lel,  kelth  V.  Hoore,  S  Oh.  Clr.  Ct. 
432,  3  Oh.  Clr.  Dec.  245.  See  also 
Ellsworth  V.  Scott,  S  AbbNCaa  (N. 
r.)  9  {holding  that  defendant  may 
apply  for  the  discharare  of  the  at- 
tachment Bfl  to  the  whole  or  a  part 
of  tlie  property).  But  cofnpare 
Royal  Ins.  Co.  r.  NoWe,  5  AbbPrNS 
(N.  T.>  54. 

[a]  AttacftmMt  of  lanA  umd  oflOVw 
~-in  I^ttlstana.  where  the  land  and 
crop  at  a  defendant  were  attached^ 
he  waa  allowed  to  obtain  a  release 
of  the  latter  by  irlvinr  sufllclent 
bond  tlierefor.  while  leaTtng  the  for- 
mer ambject  to  the  attachment.  The 
court  said:  "We  can  see  no  reason 
why  fbe  defendant  should  not  be 
permitted  to  release  any  part  of  th* 
property  attached  when  he  frives  ft 
eortlcteut  bond  exceeding,  by  one 
hair.  Its  value.  Such  a  bond  Is  a 
stifTlelent  substitute  for  the  property 
released,  while,  for  any  surplus  of 
the  Judgment,  the  remaining  prop- 
erty Is  retained  In  the  sherlirs 
hands.  The  suggested  difficulty  of 
the  defendant's  subntftutlng,  for  the 
•roperty,  a  multitude  of  small 
bonds.  Is  purely  Imaginary,  because 
motiveless,  and  In  view  of  the  sum- 
mary proceeding  i>rov1ded  for  the 
nftoreement  of  such  bonds,  could 
verve  ito  purpose  except  to  mulct 
tlie  defendant  and  his  sureties  In 
hMvler  costs.  .  .  .  We  will  not  say 
llia.t  tbere  might  not  be  cases  In 
rhlch  such  a  right  might  be  prop* 
irly  denied  or  restricted,  as  where 
the  p«,rt  sought  to  be  released  Is  so 
Metitlally  connected  with  the  rest 
Aut  lt»  severance  would  jrreatlr  Im- 
pair the  valae  of  tbe  reaiaue."  lAl- 


lande  V.  Crandell,  H  Ia.  Ann.  192, 
1»4.  , 

1T>  Hanness  Smith,  22  N.  X  L. 
882;  Walton- V.  Daly,  17  Hun  (N.  T.) 
801. 

•TTe  entertain  no  doubt  that-  there 
is  no  precedent,  nor  authority  for  ac- 
cepting, as  aunl(;lent  under  the  pro- 
visions of  the  Code,  one  undertaking 
In  two  actions  for  the  purpose  of 
discharging  an  ftttachment  Issued  In 
each  action.  The  undertaking  Is  one 
provided  by  the  Code,  and  la  re- 
quired to  he  given  in  each  action,  and 
to  relate  to  each  attacbment.  It  was 
therefore  without  warrant  to  pre- 
sent an  undertaking,  embracing  both 
actions  and  relating  to  both  attach- 
ments, for  the  pyrpose  of  having  tbe 
property  discharged.  This  proposi- 
tion Is,  we  think,  ao  plain  that  tt  ta 
not  necessary  to  ray  ans'tbthff  In  ex- 
tenso  about  It."  Watton  v.  Daly,  17 
Hun  (N.  T.)  601. 

ta]  Bond  atandlBir  •>  Mowltv  tot 
an  oredltora  Tbo  eoipe  |a<--Unaer 
statutes  which  make  the  property  of 
an  Insolvent  debtor  a  fund  available 
to  alt  his  creditors  Who  mar  come 
In  and  prove  thelf  claims,  a  bond  to 
discharge  tbe  attachment  atands  as 
security  for  all  such  creditors.  Gray 
V.  Sharp.  <2  N.  J.  L.  102.  .40  A  771; 
Stanley  v.  Chamberlain.  43  N.  J,  U 
102;  Pearce  v.  Hitchcock,  t  N.-  T. 
388. 

Tro  irsta  sharbv  vnmg  attaoh- 
m«Bt  oMditoiw  gwuzMlr  see  supra 

5  562. 

18.  Irvln  v.  Howard, '87  Oa.  18. 
flee  also  Irish  v.  Wflght,  12  Rob. 
a-.a.>  589. 

M.  U.  S.  V.  Neely.  154  Fed.  490; 
U.  8.  V.  Hutton,  20  F.  Cas.  No.  15.435, 
25  Int.  Rev.  Rec.  WH;  State  v.  Young, 
40  La.  Ann.  203,  3  3  722. 

«.■    Barton  V.  Continental  Oil  Co., 

6  Colo.  A..  341.  38  P  432.  See  also 
Miles  V.  Davis;  SB  Tex.  890. 

ai.  Iowa. — Maryland  Fidelity,  etc., 
Go.  V.  Bowen.  12S  Iowa  868,  98  Nw 
897,  0  LRANS  1021. 

Me.— FosB  V.  Norrle.  70  Me.  11-7. 

Mann. — JennlDgs  V.  Wall,  tit  Masa 
278,  104  NE  738;  Central  Mills  Oo.  v. 
Stewart,  133  Mass.  461. 

Nev. — ^Iiightle  V.  Bernlng.  15  Nev: 
S«9.  ■ 

N.  T.— Blldersee  v.  Aden,  62  Barb. 
175.  8e«  also  Hlnlns  v.  Healy,  47 
N.  T.  Super.  207  faff  89  N.  T.  m 
mem]. 

[a1  Woperty  aol  la  aanu  of  at- 
tacbmost  flenadant. — ^Under  Code 
0»>7>  1  mr.  providing  for  the  dis- 
solution of 'attachment' on  exe'ctrtlon 
of  a  bond,  the  fact  that  the  property 
was  not  in  the  name  of  the  attach- 
ment defendant  at  the  time  the  bond 
wa«  executed  <Ud  not  render  the 


a  bobd  sabstitnted  tbcoiafor." 

Snbstitntioii  of  bond  for  real  estate.  A  forth- 
eoming  bond  eannot  be  talcen  to  release  an  attaeh- 
mmt  on  real  estate."^ 

[(  680]  b.  Oonsidmtion.  The  release  of  the  at- 
tached prt^erty  has  been  held  to  eonatitute  a  soffl- 
eient  considoiration  for  an  nndert^cing  or  bend  ex- 
eonted  to  obtam  such  release;^*  bnt  a  bond  given 
for  the  release  of  attached  property  will  be  re- 
g^^ed  an  invalid  where  there  is  no  valid  attaeh- 
laent  pending,  since  in  suoh  ease  it  most  be  regarded 
08  being  without  consideratiott.'^  An  additional  ob- 
ligation in  the  statutory  form  of  a  bond  ia  unen- 
forceable for  lack  of  consideratign.^^ 

Bond  to  prevent  attachment.  A  sheriff's  act  in 
refraining  trom  levying  under  an  attachment  writ 
is  sufficient  consideration  for  a  bond  to  prevent 
the  attachment."* 

[i  681]  c  Time  for  Giving.  Ordinarily  the  dis- 
chai^e  of  the  property  may  be  obtained  by  giving 
the  bond  at  any  time  before  judgment^^^  but  after 
final  judgment  baa  been  rendered  in  the  action  it 

bond  without  consideration,  the  dis- 
solution of  the  attachment  alone  be- 
ing a  sufllclent  consideration.  Mary- 
land Fidelity,  etc.,  Co.  v.  Bowen.  128 
Iowa  866.  »8  NW  897,  <  L.RANB 
1021. 

ao.  Pacific  NaL  Bank  v.  Mlxter. 
124  V.  B.  721,  8  SCt  718,  31  L.  ed. 
567;  Woodward  v.  Wltascheck,  38 
Kan.  700,  17  P  858. 

[a]  Illustration — In  a  suit  In 
which  no  allldavU  or  bond  for  at- 
tachment was  filed,  nor  order  for 
attachment  Issued,  defendant  filed 
the  bond  of  a  surety  to  perform 
such  Judgment  as  should  be  ren- 
dered In  tbe  case.  Afterward  Judg- 
ment was  rendered  against  both  de- 
fendant and  the  surety,  without  no- 
tlofl  to  him,  for  plalntlfTa  demand, 
an  execution  was  issued,  and  the 
surety  gave  a  stay  bond,  and  after- 
ward appealed  to  the  supreme  court. 
It  waa  lield  that  the  bond  of  the 
surety  was  uiiauthorlced  by  law  and 
answered  no  parpoae  In  the  suit,  that 
It  gave  the  lower  court  no  Jurisdic- 
tion aa  to  him.  that  the  Judgment 
against  htm  waa  coram  non  judloe 
and  void,  and  that,  there  belns  no 
Judgment  against  him,  the  ekecutlon 
and  Btay  bond  were  also  void.  Wil- 
liams V.  Bktpwith.  34  Ark.  629. 

88.  Herrera  v.  Neis,  18  Philippine 
38S. 

M.  Freano  ROme  Padtlnc  Co.  t. 
Hannon,  16  Cal.  A.  284.  IIS  P  «87 
(holding  that  It  will  be  presumed, 
when  defendant  gives  such  a  bond, 
that  some  benefit  accrues  to  him 
sufficient  as  a  consideration  to  sup- 
port .the  contract  of  his  sureties). 

SB.  Russia  Cement  Co.  v.  Le  Page 
Co.,  174  Mass.-  349,  65  NB  79: 
Garrett  v.  Tinnen,  7  How.  (Mlss.J 
466_ 


Fa]    After  retora  div  of  writ.— • 

(1)  The  statute  In  Illinois  contem- 

filates  the  execution  of  a  forthcom- 
ng  bond  at  any  time  before  final 
Judgment,  and  such  bond  may  be 
taken  after  the  return  day  of  the 
writ  and  returned  into  court  after 
the  first  day  of  the  term  at  which 
the  writ  is  returnable.  Smith  v. 
Packard.  98  Fed.   793.   89  CCA  294. 

(2)  But  tn  California  the  sheriff  In 
his  official  capacity  has  no  authority 
to  release  real  estate  from  attach- 
ment, except  while  the  writ  under 
which  the  levy  was  made  remains  in 
his  possession  and  before  its  return. 
Hesser  v.  Rowley,  139  Cal.  410.  73  P 
1 58. 

[bj  Snrlaff  aeooaa  term. — in  Del- 
aware tn  cases  of  foreign  attachment 
defendant  was  allowed  to  dissolve 
the  attachment  by  entering  special 
ball  at  any  time  during  the  second 
term.   Blaney  v.  Bandel,  S  Del.  646. 


Digitized  by 


Google 


880    [60.  J.] 


ATTAGMUBUT 
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is  too  late  to  obtain  s  zelewe  of  the  property  in, 
this  manner.^ 

Aftv  a  sale  of  the  propw^  etUdied^'  a  release 
of  the  proceeds  may  be  obtained  by  giving  bond.'* 

[%  682]  d.  By  moa  aiw~(l)  In  GenenL 
The  release  of  pn^r^  may  be  seenred  by  the 

fiving  of  the  statutory  bond  by  the  attaehment  de- 
endfmt,'*  his  agent  .or  attorney/**  or  even,  it  has. 
been  held,  by  a  stranger  to  the  attachment.*^  If, 
however,  a  person  who  is  not  authorued  law 
to  do  so  undertakes  to  ezeente  a  delivery  bond, 
the  bond  will  not  be  sostained  either  as  a  statutory 
or  common-law  obligation.*'  < 


[$  683]  (2)  SnmiM— (a)  laOaufiL  Tfaenns 
ties  most  possess  the  qualifleatioos  required  by  the 
statute;"  but  it  has  Iwen  held  that  a  judge  might 
Oouaa  eomplianee  with  a  rule  of  eourt  reiiainiig 
a  bond  to  be  aeknowledged  by  the  enreties."  Wbm 
the  statute  requires  ^  bond  to  be  executed  by 
snoh  snieties  as  may  be  approved  by  the  offieer, 
a  bond  executed  by  one  surety  is  sufficient.'' 

An  WHlertaMiig  signed  by  the  surety  alone  hu 
been  held  to  be  an  aet  of  d^mdant  under  the  stat- 
ute requiring  defendant  to  give  an  undertaking  for 
the  discharge  of  the  attachment.'* 

Objection  as  to  number  of  suretieB.   As  a  pio- 


[c]  c«rtuyiiur  •  oM«  to  th«  oom- 
tton  vl«M  division  for  ]vrr  trUl 

does  not  prevent  the  clerk  of  the 
district  court,  before  final  Judgment, 
from  releasing  an  attachment  on 
personal  property  of  defendant  In  the 
hands  of  trustees,  and  delivering  a 
certified  copy-  of  the  writ,  with  his 
Indorsement  thereon,  that  the  prop- 
erty Is  released,  upon  receiving  a 
bond  therefor  as  is  provided  In  Gen. 
L.  c  253  SI  23-25.  Stone  v.  People's 
Sav.  Bank,  20  R.  I.  427,  39  A  753 
(holding  that  In  such  case  the  copy 
of  the  writ  may  be  certified  by  the 
clerk  of  the  common  pleas  division 
and  indorsed  by  the  clerk  of  the  dis- 
trict court). 

[d]  Vndar  Cal.  Code  CttT.  Proo.  ff 
640,  requiring  the  sheriff  to  attach 
and  safely  keep  all  the  property  of 
defendant  within  his  county,  or  a 
sufUctent  amount  thereof,  on  a  writ 
of  attachment  being  Issued  to  him, 
unless  defendant  give  security  by 
the  undertaking  of  at  least  two  suffi- 
cient sureties  to  satisfy  the  demand 
without  costs,  or  an  amount  equal 
to  the  value  of  the  property  attached 
or  to  be  attached.  In  whlcn  case  he 
is  to  take  such  undertaking,  the  sher- 
iff,  in  his  official  character,  has  no 
authority  to  release  real  estate  from 
attachment,  except  whUe  ttie  writ 
under  which  the  levy  was  made  re- 
mains in  his  possesRlon  and  before 
Us  return.  Iiesser  v.  Rowley,  X89 
Cal.  410.  73  P  156. 

M.  woodward  v.  Witasoheck,  38 
Kan.  700,  17  P  658;  Spencer  v.  Rogers 
Locomotive  Works,  13  AbbPr  (N.  T.) 
180.  See  also  Cole  t.  Smith,  SS  Iowa 
679.  SO  NW  64. 

[a]  After  Jndffmeat  for  lOalirtUK 
defendant  has  no  right  to  have  the 
property  released  upon  giving  an 
undertaking,  even  though  the  pro- 
ceedings have  been  stayed  by  an  ap- 
peal. Spencer  v.  Rogers  Locomotive 
Works,  13  AbbPr  <N.  T.)  180  (where 
It  was  said  that  there  was  no  such 
thing  known  In  law  as  the  redelivery 
of  property  levied  on  when  an  appeal 
stays  further  proceedings  urod  the 
levy). 

[b]  After  dlsohsrre  in  hsnk- 
raptcT  and  special  Jndgmeiit  for 
plaintiir. — An  attachment  made  four 
months  before  proceedings  under  the 
Bankruptcy  Act  cannot  he  dissolved 
by  a  bond  under  the  statute  to  se> 
cure  such  Judgment  as  may  be  ren- 
dered against  defendant  after  he  has 
pleaded  his  discharge  and  a  special 
judgment  has  been  ordered  for  plain- 
tiff to  be  enforced  against  the  at- 
tached property.  Johnson  v.  Collins, 
117  Mass.  343. 

[c]  Jndgmant  immedlatelT  snper- 
seded.  and  eet  aside  as  erroneous. — 
A  judgment  rendered  by  a  circuit 
court  of  the  United  States  in  favor 
of  a  plaintiff,  which  is  at  once  super- 
seded by  proceedings  in  error  in  the 
circuit  court  of  appeals,  and  by  such 
court  held  erroneous,  and,  in  ac- 
cordance with  its  mandate,  set  aside 
by  the  circuit  court,  and  a  new  trial 
granted,  is  not  the  flnal  Judgment  In 
the  action,  within  the  meaning  of 
the  attachment  statute,  which  termi- 
nates the  right  of  defendant  to  dls* 
solve  an  attaehment  therein;  and  a 
bond  given  by  defendant  for  that 


purpose  after  the  entry  of  such  Judg- 
ment, and  during  t^e  pendency  of  the 
proceedings  In  error  \b  operative  to 
discharge  the  attachment,  and  con- 
stitutes a  valid  obligation.  Nor  is 
the  validity  of  euch  bond  affected  by 
the  fact  that  It  was  filed  In  the  cir- 
cuit court  of  appeals  to  which  the 
cause  had  been  removed  for  review, 
and  while  It  was  there  pending. 
Russia  Cement  Ca  v.  Le  Page  Co., 
174  Haas.  348,  55  NB  70. 
,  ar.  Bale  of  sttMhsd  wrgpertf  see 
Infra  |S  784-814.  ' 

8S.  State  v.  Richardson,  87  La. 
Ann.  251. 

89.  Cummins  t.  Oray,  4  Stew.  & 
P.  (Ala.)  397. 

,^[a]    One  of  two  defendants^(l) 

If  a  defendant  desires  to  release  his 
own  property  only  from  attachment 
and  escape  liability  for  the  Judgment 
that  may  be  rendered  against  his  co- 
defendant  he  may  give  a  bond  simply 
to  secure  such  Judgment  as  may  be 
recovered  against  himself.  Central 
Mills  Co.  V.  Stewart.  133  Mass.  461. 
(2)  But  upon  the  attachment  of  the 
effects  of  each  of  two  Joint  debtors 
it  Is  held  that  bail  wUl  not  he  re- 
ceived If  one  only  could  discharge  bis 
separate  goods.  Masee  v.  Callan.  16 
P.  Cas.  No.  8,842,  4  Crench  a  C.  »1. 
_  [b]_  Joint  owner. — Under  Mass. 
Rev.  St  o  90  it  73,  74.  an  officer  who 
has  attached  Joint  property  In  an 
action  against  one  of  two  tenants 
In  common  is  required  to  deliver  the 
property  to  the  other  part  owner, 
upon  his  reouest,  and  upon  his  giv- 
ing to  the  onicer  a  sufficient  bond  to 
restore  the  same,  or  pay  the  ap- 
praised value  thereof,  or  to  satisfy 
any  Judgment  that  might  be  recov- 
ered In  the  suit  in  which  said  prop- 
erty is  attached.  Reed  v.  Howard. 
2  Mete.  (Mass.)  38. 

30.  Cummins  v.  Oray,  4  Stew,  ft  P. 
(Ala.)  397  (holding  that  the  statute 

fermltted  goods  taken  In  attachment 
or  sums  exceeding  the  Jurisdiction 
of  Justices  of  the  peace  to  be  re- 
plevied only  by  defendant  In  attach- 
ment, his  attorney,  agent,  or  factor). 

la]  Kstifloatlon  of  nwuithmrited 
oot  of  ««ent. — One  sued  on  an  under- 
taking for  the  release  of  an  attach- 
ment may  be  liable  by  reason  of  his 
ratification  of  the  unauthorised  act 
of  an  agent  in  executing  the  bond, 
and  a  parol  ratification  will  bind 
defendant,  although  the  instrument 
was  executed  under  seal  where  the 
seal  was  not  necessary.  Lynch  v. 
Smyth.  25  Colo.  103,  64  P  634. 

31.  Rhodes  v.  Smith.  66  Ala.  174; 
Kirk  V.  Morris,  40  Ala.  225;  Kinney 
v.  Mallory,  3  Ala.  626.  But  compare 
Kllng  V.  Chllds,  30  Minn.  866.  15  NW 
673  (holding  that  a  stranger  to  the 
suit  cannot  procure  the  discharge  of 
the  attachment,  although  he  has  an 
interest  In  the  attached  property,  but 
an  order  discharging  the  attachment 
upon  motion  of  the  stranger  i«  void- 
able only  and  discharges  plaintiff's 
lien  untn  It  is  TOcatedjlT 

[a}  Wtaers  two  or  mow  atrangns 
ott«r  to  repisw  roods  taken  under 
an  attachment  the  sheriff  necessarily 
has  a  discretion  in  choosing  between 
them  but  should  In  every  Instance 
consult  the  interest  of  defendant 
Kirk  V.  Morris,  40  Ala.  226. 


[hi  Vtraager  replevylv  ss  btllM 
of  defendant.— Replevy  under  stat- 
ute by  a  stranger  In  the  absence  of 
defendant,  the  former  acting  for  th« 
benefit  and  iMoomIng  the  bailee  of 
the  latter  to  whom  the  property  musl 
be  delivered  upon  demand.  Rhodea 
V.  Smith,  66  Ala.  174;  Kirk  v.  Morris. 
40  Ala.  226;  Kinney  v.  Mallory,  1  Ala. 
626. 

82.  Commlns  Gray,  4  Stew,  ft 
P.  (Ala.)  397;  Sewall  v.  PranUln.  1 
Port.  (Ala.)  493. 

38.  Ooldfield-Mohawfc  MIn.  Co.  t. 
Prances-Mohawk  Min„  etc,  Co.,  II 
Nev.  348,  102  P  963. 

[a]  Bemedr  on  bond  as  Inttoet- 
inff  qnaUfloatlon  of  snretles. — Where 
the  statute  gives  to  the  creditor  i 
remedy  by  scire  facias  or  debt  on  » 
bond  to  release  an  attachment,  either 
of  which  would  be  imperfect  If  the 
sureties  were  nonresidents,  thef 
must  be  residents  of  the  stale. 
Choate  v.  Stark,  18  N.  H.  131. 

lb]  notfLoldar,!— One  whose  rlgbti 
depended  on  a  quitclaim  deed  and 
possession,  and  who  was  not  sbovn 
to  have  secured  the  government  title, 
was  none  the  less  a  freeholder  so  is 
to  qualify  him  as  a  surety  on  a  bond 
for  discharge.  Goldfield-Mohawk  Ula 
Co.  V.  Frances-Mohawk  Mtn.,  etc,  Co. 
81  Nev,  348,  102  P  963. 

[c]  Bonseholder,.— One  keeping 
house  with  a  hired  servant  dolnc 
the  cooking  and  housework  for  blm 
In  a  house  in  which  he  made  bis 
home  and  residence,  and  which  he 
rented  from  a  corporation  bearing 
his  name,  in  which  he  owned  a  isa- 
Jorlty  of  stock  and  controlling  inter- 
est was  a  "householder"  wltnla  the 
statute,  so  as  to  qualify  him  as  a 
surety  on  a  bond  for  discharge  of  an 
attachment  Qoldfield-Mohawk  UIil 
Co.  V.  Prances-Mohawk  Mln.,  etc  Co., 
31  Nev.  348.  102  P  963. 

[  d  ]  BtooKboldeT  in  oorporstiM 
diriendon*.— The  fact  that  properiT 
of  sureties  on  a  bond  for  discnarE« 
of  an  attachment  against  a  corpora- 
tion consisted  of  stock  of  defendant 
did  not  disqualify  them.  GoIdfleW- 
Mohawk  Mln.  Co.  v.  Frances-Mo- 
hawk Mln.,  etc.,  Co,  31  Nev.  848.  1« 
P  963. 

[e]  QnoliHoation  of  snrstr  for 
bsnellt  of  sberlffiT^Wfaere  the  par- 
ticular qualification  of  a  surety  I* 
for  the  benefit  of  the  sherllT.  as  that 
the  surety  shall  be  a  freeholder,  tbe 
liability  of  the  sureties  on  the  re- 
lease bond  taken  by  the  sherifC  Is  not 
affected  by  the  fact  that  a  cosurety 
Is  not  a  freeholder.  Glbbs  v.  Jobs- 
son.  63  Mich.  671.  30  NW  343. 

[fl  Affidavit  of  jostUootlos^ 
The  rule  excluding  from  considera- 
tion affidavits  taken  I>efore  the  at- 
torney of  the  party  In  the  actloo 
applies  to  the  affidavits  of  Jastlltca- 
tlon  of  sureties  on  a  bond  to  dis- 
charge an  attachment  Sucb  alB- 
davlts  are  made  In  the  action  within 
the  above  rule.  Bliss  v.  Molter.  8 
AbbNCaa  (N.  T.)  S41,  SS  BowPr 
112. 

84.  Gale  v.  Selfert  39  Minn.  17). 
39  NW  69. 

86.  Ward  t.  Whitney,  8  N.  T. 
442. 

38.   Smith  V.  U.  8.  "Bxprmm  Co, 

135  111.  279.  26  NB  626. 


For  XMsr  owns,  dmlopmsnts  wid  cbufss  In  the  law  see  cnmulnUvo  AnnoUtlons.  some  Utl; 
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Ttsioa  of  the  statute  reqairiag  a  certaio  number 
of  sureties  is  for  the  benefit  of  plaintilf  only,  neither 
defendant  nor  the  sureties  will  be  heard  to  ques- 
tioD  the  validity  of  the  bond  on  the  groumd  that 
it  is  executed  by  a  less  number  of  soretieEi  than 
the  law  requires.*^ 

[$  684]  (b)  Substitntion  or  Addition  of  Sar»- 
tias.  It  has  been  held  that  for  the  purpose  of  sub- 
stitution courts  of  general  jurisdiction  have  com- 
plete power  to  require  a  change  of  sureties  in  *a 
delivery  bond/^  and  the  court  may  compel  defend- 
ant to  furnish  further  aunties  npod  a  bond  to  dis- 
ebai^e  the  attacbment.^^ 

[%  685]  To  Wliom  OiTsn;  ObligM.  Whether 
the  officer  levying  an  attachment  or  plaintiff  in  at- 
taehment  should  be  named  as  the  obligee  in  a  bond 
to  dischaige  the  attachment,  or  to  have  the  prop- 


erty forthecin^&g,  depends  entirely  upon  the  stat- 
ute. Tlie  bund  must  conform  to  the  statutory  re- 
quirement in  this  zegcard,  else  it  will  be  bad  as  a 
statutory  bond,  notwithstanding  if  voluntarily  ear 
tered  into  it  may  be  good  as  a  common-law  under- 
taking.*" .  A  requirement  of  the  statute  that  the 
bond  shall  run  to  the  sucaeasors  of  the  attaching 
officer  must  be  observed.^^ 

686]  f.  Form  and  Sufficiency  *^<1)  In  Oen- 
eraL  In  order  to  be  suffioient  the  bond  must  comply, 
at  least  snbstantiaUy,  with  the  requirements  of  the 
statute  pursuant  to  the  terms  of  which  it  is  given," 
failing  m  which  it  is  ine£fective  for  the  purpose  of 
accomplishiog  the  release  of  the  property  or  the 
dischai^e  of  the  attachment,'*  and  incapable  of  en- 
forcement .  as .  a  statutory  bond.*"  The  bond  must 
espress  the  condition  required  by  the  statute;*" 


ST.  Hughes  T.  KUnrendAr,  14  La. 
Ann.  62:  Wataott  v.  KsBnedy.  8  I«a. 
Ana.  286;  Kling  v.  ObUds,  30  Ulnit. 
3S6,  IS  NW  673:  Clark  w.  Wilaon,  U 
R.  L  13. 

S8.  Ramser  v.  CoolbaURh,  18  Iowa 
164  <aa  to  the  power  of  the  state 
court,  upon  graDting  an  application 
for  removal  of  the  cauae  to  the  fed- 
eral court,  to  require  a  new  deliTerjr 
bond  in  lieu  of  that  given  in  the 
state  court  and  to  discharge  the  sure- 
ties thereon). 

3ft.  See  McClOBkey  v.  Wtngfleld, 
32  La.  Ann  38;  Jewett  v.  Crane,  H 
Barb.  (N.  T.)  208.  Compare  DxKdey 
T.  Goodrich.  1«  HowPr  <N.  T.)  189 
(holding  that  the  court  has  no  power 
to  order  additional  aurettes  where 
one  of  the  sureties  beoomee  Insol- 
vent). 

40.  Ala.— Agnew  v.  Leath,  63  Ala. 
34&  (under  the  statute  requiring  a 
replevy  bond  to  run  to  plaintiff,  the 
court  indicating  that  the  bond  may 
be  good  as  a  common-law  uader- 
tatiing):  Sewall  v.  Feanklln.  2  Port. 
493:  Adklns  v.  Allen.  1  Stew.  180 
(botb  holding  that  a  replevy  bond 
conditioned  for  the  return  of  the 
property,  or  for  the  payment  of  such 
Judgment  as  should  be  rendered, 
should  run  to  the  ofSeer). 

C<Ao. — Stevenson  v.  Palmer,  14 
Colo.  565,  24  P  5.  20  Am8R  396  (un- 
der a  statute  requiring  a  bond  to  de- 
liver property  to  the  officer  or  to  pay 
its  value  to  run  to  ptalntUI). 

Iowa. — Jones  v.  Peuley,  8  Greene 
52  (delivery  bond  payable  to  plain- 
tiff in  attachment). 

Kan. — Johnson  v.  Weatherwax,  9 
Kan.  75  (holding  that  a  forthcoming 
bond  running  to  the  officer  instead  of 
to  plaintiff,  as  required  by  the  stat- 
Qte,  caiwot  be  supported  asi  a  statu- 
torr  tKind.  but  may  be  good  nevar- 
tbeleM  as  a  oommoBrlaw  ebuga- 
tlon>. 

Mtcb. — Forrest  ,  v.  O'Donnell.  4S 
Mich.  556.  4  NW  259  (forthcoming 
bond  to  offlcer). 

Kiss. — Fhtlllps  v:  Harvey.  50  Miss. 
4S9  (under  a  statute  requiring  re- 
plevy bond  conditioned  to  have  the 
projierty  forthcoming,  or  in  default 
thereof  to  pay  and  satisfy  the  judg- 
ment to  this  extent  of  the  value  of 
the  property,  to  be  payable  to  plain- 
tiff). 

Nebr. — ^Dewey  v.  Kavanaugh.  45 
Nebr.  233.  63  NW  396  <farthc0nilng 
bond  to  plaintiff,  conditioned  to  have 
forthcoming  the  prdperty  or  its  ap- 
praised value  to  answer  tke  Judg- 
ment of  the  court).  " 

N.  Y. — Horange  v.  Edwards,  1  E. 
D.  Smfth  414  (under  a  statute  re- 
quiring a  bond  to  dl9charge  an  at- 
tachment in  the  marine  court,  to  be 
payable  to  the  officer). 

Fa]  Bond  payaUe  to  asslimae  of 
claim. — A  bond  oy  a  debtor  under  a 
statute  relating  to  absoonding,  con- 
cealed, and  nonresident  debtors  '  is 
good,  although  payable  to  the  as- 
stsnee  on  the  demand  In  suit,  he 
having  instituted  the  prooeedinff  by 


attachment  In  his  own  name.  Bes- 
ley  V.  Palmer.  1  Hill  (N.  T.)  48«. 
.  [b]  SaU  bOBd^Where  the  stat- 
ute authorlaea  defendant  to  replevy 
by  KlTing  a  bail  bond,  without  pre- 
sorlbing  that  the  bond  shall  be  pay- 
able to  the  sheriff,  as  a  bait  bond 
must  be  payable  to  the  sheriff  a 
bond  under  the  statute,  payable  to 
plaintiff,  conditioned  for  tne  appear- 
ance of  defendant.  Is  not  sufficient 
to  entitle  the  latter"  to  appear  and 
plead  to  the  action.  Barry  v.'  Sln- 
oiaAr.  01  N.  C  7. 

[c]  Sefeot  onred  by  pi— ding^- 
Where  an  undertaking  -was  defecUve 
becanse  not  made  payable  to  plaln- 
tiff.  and  a  copy  of  the  Instrument 
was  set  out  ana  made  a  part  of  the 
complaint,  it  was  held  under  the 
statute  in  Indfaaa  that  the  defect 
Was  cured.  Moore  v.  Jadcsmi.  85 
Ihd.  860. 

41.  HugfaeavlIIe  Mercantile  Co.  v. 
McGruder,  132  Mo.  A.  887,  111  SW 
1179. 

40.  [a]  Torms  of  bonds  or  un* 
dertaldngs.  In  whole  «r  in  substance, 
for  the  release  or  forthcoming  of 
attached  property,  or  for  the  dis- 
charge of  the  attachment  see  Mul- 
lally  V.  Townaend,  119  Cat.  47,  60  P 
10S6:  Curiae  v.  Packard,  29  Cal.  194; 
McMillan  v.  Danav  18  Cal.  339;  Bailey 
V.  .^3tna  Indemn.  Co.,  5  C!al.  A.  740, 
91  P  41S:  Kllmel  v.  Oppenstetn.  8 
Colo.  A.  187,  4B  P  224;  Wright 
Manns.  Ill  Ind.  422.  12  NE  ISO:  ITr- 
banslci  v.  Usnns,  87  Ind.  685;  Smith 
■r.  Seott,  86  Ind.  »4C]  Taylor  v.  El- 
liott. 61  Xnd.  875;  Ifoere  v.  Jadraon. 
36 '  Ind.  SSO;  Dunn  v.  Crocker,  22  Ind. 
■124;  ftlpley  v.  OeM\  58  Iowa  460.  13 
NW  489;  Budd  T.  Durftll,  3«  Iowa 
815;  Savagie  v.  Robinson.  93  Me.  202, 
4«  A  020;  Bradstreet  V.  Ingalls,  84 
He.  276,  24  A  858;  Caldwell  v.  Healey, 
181  Mass.  &49;  (Campbell  v.  Brown, 
131  Mass.  516  (disnolutton  bond,  by 
one  of  two  joint  defendants  to  pay 
Judgment  which  plaintiff  mav  re- 
cover); Richards  v.  Btorer,  114  Mass. 
101 ;  Donnell  v.  Mnnson,  109  Mass. 
676;  Leonard  v.  Speldel,  104  Mass. 
356;  Forbes  v.  Navra,  63  Miss.  1; 
Ck»oper  V.  Davis  Mill  Co.,  48  Nebr. 
420,  67  NW  178;  Dewey  v.  KHvn- 
naugh,  46  Nebf.  233,  63  NW  396; 
Coleman  v.  Bean,  1  Abb.  Dec.  (N. 
T.)  »»4.  8  Keyee  94.  14  AbbPr  38.  32 
HowPr  370;  Gllmore  v.  CrowelL  67 
Barb.  (N.  T,)  62;  Cockroft  v.  CHaflin. 
64  Barb.  (N.  T.)  464;  Phillips  v. 
Wright.  7  N.  T.  ganeT".  342:  Javne  v. 
Piatt.  47  Oh.  St.  262.  24  NE  292,  2t 
AmSR  810;  Rutledge  V.  (Torbin,  JO 
Oh.  fit.  478;  Baston  v.  Ormsby,  IS  R. 
I.^  309,  27  A  216;  Masoh  v.  mlpple, 
81  Vt.  472. 

48.  Ala. — Cobb  v.  Thompson,  87 
Ala.  881.  6  8  373. 

Colo. — Collins  T.  Bums,  16  Colo. 
7.  26  P  146. 

F!a. — Hooks  v.  Farmers'  Union 
Warehouse  Co.,  fl2  Pla.  496,  B8  8  601. 

Mo. — Hughesvine  Uercanttle  Co. 
v.  McGmder,  19S  Mo.  A.  J«7,  111 
SW  1179. 


N.  C— Barry  v.  Sinclair.  61  N.  C.  7. 

Ca]  Cvrattve  statute. — Under 
Code  |S  773,  774,  which  provide  that 
official  boAds  not  in  the  penalty  pay- 
able or  conditioned  as  prescribed  by 
law,  or  otherwise  defective,  are  not 
void,  but  stand  In  place  of  the  official 
bond  and  subject  to  the  same  rem- 
edies, and  that,  where  an  officer  or 
other  person  who  Is  required  by  law 
or  the  course  of  Judicial  proceedings 
tO'  give  B  bond,  receives  money,  or 
property  on  the  faith  of  such  bond, 
he  and  his  sureties  are  estopped  to 
deny  its  validity,  or  the  legality  of 
sUoh  prooeedings,  and  j  3512,  which 
provides  that  replevin  bonds  are 
subject  to  the  rules  prescribed  In 
such  sections,  a  replevy  bond  that 
the  principal  will  abide  by  and  per- 
form and  satisfy  the  order  and  Judg- 
ment of  the  court,  or  surrender  him- 
self Into  custody,  instead  of  being 
tn  double  the  amount  of  the  demand 
of  plaintiff  in  attachment,  or  in  dou- 
ble the  vahie  of  the  property  at- 
tached, and  conditioned  to  pay  the 
debt.  Interest,  and  costs,  or  the  value 
of  the  property  attached,  with  inter- 
est, as  the  case  may  be.  In  the  event 
the  principal  Is  cast  tn  the  suit,  is 
valid.  Upton  V.  Philips.  11  Heislc. 
(Tenn.)  215. 

44.  ra]  A  bond  to  «p»«W  Will 
not  release  the  attachment,  where 
the  statute  requires  a  bond  that  the 
property  shall  be  forthcoming  or  con- 
ditioned to  pay  the  Judgment  to  be 
recovered.  Peo.  v.  Cameron,  7  111. 
4*8;  D.  C.  Wise  Coal  Co.  v.  Colum- 
bia Lead,  etc.,  Co.,  123  Mo.  A.  249. 
IW  SW  6S0. 

'46.  Cobb  v.  Thompson,  87  Ala. 
3il,  9  8  878  Iclt  Irvin  v.  Eldridge,  1 
Wash.  (1  Va.)  1*1;  Adier  v.  Green. 
18  W.  Va.  2011;  Collins  T.  Bums,  10 
Colo.  7.  26  P  146;  Barry  v.  Sinclair, 
61  N.  C.  7. 

46.  Lowenstein  v.  Mc(!?adden.  64 
Ark.  18.  14  SW  1095;  Moody  v.  Mor- 
gan, 25  Oa.  381;  Allerton  v.  Eldridge. 
M'Jowa  709,  10  NW  268;  Merange  v. 
Edwards,  1  E.  D.  Smith  (N.  T.)  414. 

[al  Oondltlons  In  excess  of  those 
Teqnir«d.r^ — a  bond  to  discharge  an 
attachment,  substantially  complying 
with  Code  Civ.  Proc.  S  213  (Gen.  St. 
[IflOn  !  4664),  is  not  void  because  it 
contains  conditions  in  excess  of  those 
required.  Kalll  v.  Bell,  79  Kan,  358. 
99  P  595.  But  compare  Colorado 
Nat.  Bank  v.  Sester.  73  Tex.  542.  11 
SW  626  (holding  that,  under  Rev. 
St.  art  170,  requiring  a  replevin  bond 
In  attachtnenf  to  be  conditioned  "that 
shoiild  the  defendant  be  condemned 
in  the  action  he  shall  satisfy  the 
Judgment  which  may  be  rendered 
therein,"  a  bond  in  a  case  where  the 
debt  Is  less  than  the  value  of  the  at- 
tached goods,  conditioned  "that  If 
the  defendants  are  condemned  In  the 
above-entitled  action  they  or  some 
other  person  will  return  the  above 
described  property,  or  its  value."  is 
more  onerous  than  the  statute  re- 
quires, and  is  void  as  a  statutory 
bond). 
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but  it  baa  been  held  that  no  eonsideratioh  need  be 
inserted  therein,*'  nor  need  matters  admitted  by 
the  execution  of  the  bond  be  recited.**  The  bond 
need  not  be  under  seal/'  and  bas  heen  held  not  to 
require  a  revenue  stamp."" 

Time  for  objection.  An  objeetion  to  the  suffi- 
ciency of  a  replevy  bond,  made  for  the  first  time 
on  a  motion  for  a  new  trial  as  to  the  right  of  prop- 
erty, comes  too  late."* 

[$  687]  <2)  Substantial  Compliance  with  Stat- 
ute; Clerical  Errors  or  la^erfectioiu.  A  sabstan- 
tial  requirement  with  the  statute  is  all  that  is  re- 
quired,*^ and  an  imperfect  recital  of  preliminary 
facts,  the  suit  being  accurately  descriMd  and  the 


condition  stated  with  substantial  accuracy,  oi  a 
mere  clerical  mistake,  as  by  the  transpoaition  oi 
substitution  of  the  names  of  the  parties,  will  not 
invalidate  the  bond.'^  Neither  will  surplusage  defeat 
the  effect  of  the  instrument  as  a  statutory  bond." 

688]  (3)  Validity  Common-I«aw  Oldica- 
tlon.'"'  A  voluntary  obligation  for  the  release  ot 
attached  property  is  a  valid  common-law  obliga- 
tion^*'  and,  although  an  undertaking  may  be  de- 
fective as  a  statutory  bond  or  for  the  purposes 
of  the  statutory  remedy,  yet  if  voluntarily  entered 
into  and  supported  by  sufficient  consideration  it  is 
good  as  a  eommon-law  obligation  and  may  be  en- 
foireed  as  -sneh,"*  provided,  of  course,  it  does  oot 


47.  Bilderaee  v.  Aden,  62  Barb. 
(N.  T.)  176  (80  holding  upon  the 
ground  that  the  release  of  the  at^ 
tached  property  Is  a  sufllclent  consid- 
eration for  the  bond.  If  any  is  neces- 
sary). See  also  Ltgtatle  v.  Bemlng, 
16  Nev.  a8«. 

4B.  Hostaaw  v.  Oullett.  6S  Mo. 
SOS. 

[a]  ZUvatratloiLp— Where  the  stat- 
ute permits  defendant,  or  another 
person  In  whose  possession  the  prop- 
erty Is  found  and  attached,  to  give 
a  forthcoming  bond,  a  bond  Is  suffl- 
clent,  although  it  does  not  show  that 
the  property  was  found  in  the  poa- 
sesBion  of  the  obligor.  Hoshaw  v. 
OulletL  63  Uo.  208. 

4V.  Lynch  v.  Smyth.  26  Oolo.  101. 
64  P  034  [rer  on  other  grounds  7 
Colo.  A.  389.  43  P  S70}. 

90.  Sampson  v.  Barnard.  98  Mass. 
856;  Bowers  v.  Beck,  2  Nev.  189. 

SI.  WnilB  v.  Thompson.  86  Tex. 
801.  20  SW  155. 

B8.  Bbner  v.  Held.  125  Fed.  880. 
60  CCA  370;  Bailey  v.  -^tna  Indemo. 
Co..  6  Cal.  A.  740,  91  P  416;  Hosbaw 
V.  Oullett,  53  Mo.  208. 

[a]  Bond  held  to  be  Im  snbatutial 
oomiOlano*  with.  statiite.^Under  Hill 
Annot.  L.  Or.  (1802)  S  169,  which 
provides  that,  whenever  defendant 
In  attachment  has  api>eared  In  the 
action,  he  may  apply  for  an  order 
to  discbarge  the  attachment  on  tbe 
execution  of  an  undertaking  men- 
tioned in  S  160,  which  authorizes 
such  discharge  on  the  execution  of 
a  bond  "to  the  effect  that  the  sure- 
ties win  pay  to  plaintiff  the  amount 
of  the  Judgment  that  may  be  recov- 
ered against  the  defendant  in  the 
action.''^  that  a  bond  by  which  the 
sureties  undertook  and  promised.  In 
case  plaintiff  recovered  a  Judgment 
in  the  action,  that  defendant  would, 
on  demand,  pay  to  plaintiffs  the 
amount  of  said  judgment,  together 
with  the  costs  and  disbursements  of 
the  action,  was  held  to  be  a  substan- 
tial compliance  with  the  statute,  and 
enforceable  as  a  statutory  bond. 
Kbner  v.  Held,  126  Fed.  680,  60  CCA 
370. 

tb]    Kangvags    sxpreaslag  what 

th*  law  imiOUs. — It  Is  no  material 
departure  from  the  statute  permit- 
ting defendant  to  enter  into  a  rec- 
ognisance to  pay  the  Judgment,  with 
sureties,  that  the  condition  Is  that 
the  principal,  defendant  in  attach- 
ment, as  well  as  the  sureties,  shall 
pay  whatever  Judgment  may  be  ren- 
dered In  the  attachment  case,  as  this 
expresses  no  more  than  what  Is  le- 
gaily  Implied.  Elmer  v.  Richards,  26 
111  289. 

id   Bvtr  of  skezitt  to  psrfaet 

bond. — ^Where  a  replevin  bond  ten- 
dered a  sheriff  who  has  levied  on  the 
property  sought  to  be  replevied  does 
not  conform  to  the  statute,  it  Is  the 
duty  of  the  sheriff  to  perfect  It,  as 
he  1b  allowed  a  fee  for  taking  It,  and 
he  cannot  refuse  to  accept  tt  for 
such  reason.  Chenault  v.  Walker,  14 
Ala  151. 

53.  Ftlel  V.  North  Birmingham 
Bldg.  Assoc.,  6  Ala.  A.  223,  60  S  552; 
Hewes  v,  Cooper,  115  Mass.  42;  Leo- 
nard V.  Speldel,  104  M:is8.  356. 


[a]  Traasposlttoa  txf  ptiaelMl 
and  sitretT* — It  Is  Immaterial  that 
the  real  owner  at  the  property  ts 
designated  as  the  surety  and  the 
surety  Is  designated  as  the  principal, 
as  tbe  bond  Is  tbe  bond  of  each,  and 
both  are  equally  bound.  Hudson  v. 
Lamar,  74  Mo.  A.  288. 

[b]  SnbMtvUon  of  vlaiatw  for 
defoadwKti — ^An  obvious  clerical  er- 
ror whereby  the  name  of  plaintiff 
was  substituted  for  that  of  defend- 
ant In  the  oondltlons  of  a  bond  to 
dissolve  an  attachment  would  not 
vitiate  the  undertaking.  Leonard  v. 
Speldel,  194  Haas.  366.  See  also 
Eiewes  v.  Cooper,  116  Mass.  42. 

[oi  Mataksft  reoltal  as  to  oMwt. 
•^-A  mlsrsolial  as  to  tbe  court  In 
which  the  action  is  pending  will  not 
relieve  the  sureties  from  their  ob- 
ligation on  a  bond  for  the  release  of 
attached  property.  Ripley  v.  Qear, 
68  Iowa  460,  12  NW  489. 

[d]  Wstsksn  reettia  as  to  vmo- 
•ss  ISTlsdL— Tbe  validity  of  a  fOTth- 
comlng  botid,  under  Ala.  Code  (1S8<> 
I  2523.  is  not  affected  by  the  Tact 
that  it  erroneously  recites  tlte  levy 
of  an  execution,  when  the  levy  in 
question  was  that  of  an  attachment, 
where  It  shows  on  Its  face  that  It 
was  given  for  tbe  forthcoming  of 
certain  property  "levied  on,"  and 
claimed  as  exempt.  Identifying  the 
contest  respecting  the  pendency  of 
which  It  was  givm,  and  showing 
that  the  obligors  bound  themselves 
to  the  forthcoming  of  particular 
property  Involved  in  such  contest 
Troy  V.  Rogers,  116  Ala.  256,  22  S 
486,  67  AmSB  110.  But  compare 
Haas  V.  Cook,  (Ala.)  41  8  731. 

[e]  msBomec— It  is  error  to 
quash  a  forthcoming  bond  on  mo- 
tion, simply  because  tbe  name  of  the 
obligee  therein  has  been  mlaspelled, 
or  BO  written  as  to  make  It  'doubtful 
as  to  the  person  intended.  AmbaCh 
V.  Armstrong,  29  W.  Va.  744.  3  SB  44 
[clt  State  V.  Hallda.  28  W.  Va.  499]. 

[f1  Ths  omission  of  a  desorlptiea 
of  tb*  propsrtr  attach^  from  tbe 
space  provided  for  Its  Insertion  In  a 
forthcoming  bond  In  attachment  will 
not  vitiate  tbe  bond,  where  the  re- 
citals In  the  body  of  the  bond  leave 
no  doubt  that  the  property  to  be  re- 
delivered to  the  sheriff  is  the.  same 
attached  In  the  prooeedlng,  the  title 
of  whlchappears  at  the  head  of  the 
bond.  Woodward  v.  Bingham,  26 
Okl.  400,  106  P  843. 

[g]  Omission  to  stato  uwiwhlp. 
—An  omission  to  state.  In  the  re* 
cltal  of  a  bond  to  dissolve  an  at- 
tachment, whose  goods  and  estate 
are  attached  will  not  defeat  the  cred- 
itor's remedy  on  the  bond.  If  the 
bond  describes  correctly  tbe  suit  to 
which  the  bond  applies.  Bewes  v. 
Cooper,  116  Masn  42.. 

th]  XTT*m wtsrl al  varlaBos'  as  to 
amoaate— Where  the  mttachment  was 
for  one  hundred  and  ninety-two  dol- 
lars and  seventy-four  cents,  and  the 
description  of  the  attachment  In  the 
replevin  bond  was  one  hundred  and 
ninety-two  dollars.  It  was  an  Imma- 
terial variance,  and  was  susceptible 
of  explanation  by  parol  proof.  Mit- 
chell V.  Ingram,  38  'Ala.  396. 


tn    ZaatnunsM  aitst  tnruUb  evi- 

Jenc*  of  InaAvertonoe^Where  i 
ond  Is  bad  as  a  statutory  oblifi- 
tion,  the  suggestion  that  the  omts- 
slon  of  a  statutory  word  was  inad- 
vertent Is  not  tenable  where  the« 
is  nothing  In  the  Instrument  to  sup- 
port such  an  Inference,  and  a  state- 
ment In  the  beginning  of  the  bond 
that  defendant  desired  to  tflechsriK 
the  attachment  on  giving  secwtlT. 
according  to  a  particular  section  ot  a 
statute,  designating  the  page,  will 
not  avoid  the  difllculty  where  no  tn- 
thorlsed  edition  of  code  or  statute 
contains  any  provision  for  the  giv- 
ing of  security  at  the  pare  and  sec- 
tion mentioned.  BMwards  v.  Pon- 
eroy,  8  Colo.  264.  «  P  829. 

M.  Hnaa  v.  Cook,  (Ala.)  41  S 
781:  Kalll  V.  Bell.  79  Kan.  268,  91  P 
598;  BRdresa  v.  Ent,  18  Kan.  286. 

[a]  Utaatratloa.-^  bond  conAI- 
tloned  to  perform  the  Jndgrneot  in 
the  action  "touching  the  attachment 
herein"  was  held  to  be  in  affeet  a 
good  statutory  bond,  and  the  words 
above  quoted  not  being  in  the  stat- 
ute were  regarded-  as  surplusage. 
Endress  v.  Elnt,  18  Kan.  286. 

58.  [a]  Torau  of  nndertaktnin 
In  whole  or  in  part  held  valid  u 
common-law  obligations  see  Turner 
V.  Armstrong.  9  111.  A,  24;  Oarretson 
V.  Reeder.  2S  Iowa  21;  Llghtle  v. 
Bemlng,  16  Nev.  889;  Shelden  v 
Sharpless.  3  Oh.  Dec.  (Reprint)  1.  I 
WeatLMonth  42:  Woodward  v.  Btag- 
ham.  25  Okl.  400.  106  P  848. 

66.  Palmer  v.  Vance.  18  Cal.  661; 
Bailey  v.  ^tna  Indemn.  Co.,  fi  CaL 
A.  740,  91  P  416 :  Turner  Am- 
strong.  9  111.  A.  24. 

Wi  V.  a.— Ebner  v.  Held.  126  Fed. 
680,  60  CCA  870. 

Ala. — Adler  v.  Potter,  57  Ala.  671; 
Russell  V.  Locke,  57  Ala.  420;  Whit- 
•ett  V.  Womack.  8  Ala.  466;  Sewall 
V.  Pranklln.  3  Port  498. 

Ark. — Lowensteln  v.  McOadden,  64 
Ark.  13.  14  SW  1095. 

Cal. — Gardner  v.  I>onnelly,  89  CaL 
367,  24  P  1072;  Smith  v.  IPargo,  BT 
Oal.  157;  Curiae  v.  PaOkani,  29  Cal 
194;  Heynemann  v.  B:der,  17  Cal.  43S: 
Palmer  v.  Vance,  13  Cal.  65S;  Ks- 
nonse  v.  Brand;  11  Cal.  A.  669.  10«  P 
120. 

111.— Pureall  v.  SteelcL  IZ  XIL  91: 
Turner  v,  Armstrong,  9  111.  A.  14. 

tnd.-'**Dunn  V.  Cro<diar,  2S  lad. 
224. 

Iowa. — ^Allertoa    v.  Bldridge^ 
Iowa  709.  10  NW  252;  Qarretson  t. 
Reeder,  29  Iowa  21;  Sheppexd  v.  Col- 
lins, 12  Iowa  6T0. 

Kan.— BndreM  v.  Ent  18  Kan.  236; 
Johnson  tv.  Weatherwaj:,  9   Kan.  H. 

-  Ky. — >¥ocnm.  v.  Barnes,  S  B.  Men. 
496. 

Mhssj—Csntral  Mills  Col  t.  Stnr- 
art  138  Mass.  461:  Campbell  v. 
Brown,  181  Maaa.  Ui 

-Mlnn^ — Johnscm  t.  Dun,  TK  Minn. 
532.  78  NW  «8. 

Ho.— WUllams  w  Oolemant  49  Ma 
226. 

Nov.— LithUs  V.  B«mlnc  16  Nev. 

389. 

C>h.T-^heldea ,  v.  Sharplesa,  I  Oh. 
Dec.  (Reprint)-'  1,  1  WestLMonth  42. 
Okl—^BlsAobard  v.  Anteraon,  27 
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[(  689]  g.  Amout.  uoMmt  of  tbe  bond 
is  nniaUy  indicated  by  statute  requiring  that  it 
ihall  bear  a  certaiji  relation  to  tbe  v^e  o£  the 
property,^*  or  the  amonnt  of  the  ^aim  raed  od.**' 
090]  fa.  Apvnml  of  Bond;  Ordw  of  Dto- 
dUffga   Th%  Btatotes  vfaieb  fix  tb«  method  of  ob- 


OW.  782.  11$  V  717;  Woodwarfl  v. 
Blncham.  3&  Okh  4*^  196  P  848. 

Pa, — Wright    v.    Keyes.    lOa  Pa. 
i(7. 

R.  I. — BastOD  V.  Ormsby,  18  R.  L 
309.  27  A  216. 

S.  a— Sullivan  V.  Williams,  43  8. 
C  <8S.  21  SB  £42. 

Tean.— PhilliDs-Buttorff  Mfg.  Co, 
T.  WiUiams.  ersW 

Tex. — Colorado  NaU  Bank  t.  Ses- 
ter,  7S  Tex.  548,  11  SW  626. 

Bat  compare  Moody  v.  Morgan,  26 
Ga.  3S1  (where  the  surety  moved  to 
be  divoharRed  £rom.  a  bond  "for  the 
Kroount  of  tb«  iuoftaent  and  aU 
coats  that  ha  may  'recover  In  said 
case  In  the  event  aaid  boat  fa  not  de- 
hrered  on  the  day  (tf  sale."  and  tbe 
kction  of  the  trial  oourt  in  overrul- 
ing tbe  motion  was  reversed,  because 
the  statutory  bond  which  the  officer 
vas  required  to  talce  was  for  the  pay 
Bent  to  plaintUC  of  the-amouat  of 
the  judgment  and  costs  that  he 
might  recover  absolutely,  without 
any  condition,  whereas  the  obligation 
taken  waa  for  the  forthcoming  of 
the  property  on  tbe  day  of  sale); 
Moruara  t.  EUwards,  1  E!.  D.  Smith 
(X.  t3  414  (where  U  was  held  that 
a  bona  to  dlaoharce  an  attaciunent 
la  ths  marine  court,  under  the  stat- 
ute then  prevailing,  ,not  cmiditionad 
for  the  appearance  of  defendant  or 
for  tbe  prodttctiop  of  the  attached 
property,  to  answer  an  ezecntton.  but 
for  the  payment  by  the  obligee  of 
any  judgment  which  might  be  ob- 
tained in  th*  action,  waa  unautlwr- 
iMd  by  law  and. void;  that  It  waa  not 
a  voluntary  undertaldng,  but  was 
taken  colore  oillcU). 

[a]  IUwtnrtlonji,^{l>  An  under- 
taking given  to  release  property  at- 
tached under  a  writ  of  attachment, 
which  ahowft  tlie  title  of  the  court 
and  '  eauM  In  which  It  wa«  glvass 
which  recites  tbe  amount  of  plain- 
tiff's claim  against  defendant,  the 
issuanoe  of  the  attachment  and  levy 
on  "certain  property  and  effects  of' 
defendant,  the  desire  of  defendant  to 
release  the  property,  and  which  de- 
elaron  that  ths.  surety,  im  oonsldera- 
tlon  of  the  premises  and  the  release 
of  the  property,  undertakes  in  a 
specified  sum  and  promtees  that,  in 
caae  plaintiff  recovers  Judgment  in 
the  action,  defendant  will  pay  the 
amount  thereof  with  costs,  substan- 
tially conforms  to  Code  Civ.  Proc.  I 
S40.  r^atlng  to  undertaklnga  on  at- 
taohnmat.  and.  If  voluntarily  given 
to  sscur*  a  redelivery  of  the  Drop- 
erty.  Is  valid  at  eommon  law.  Ballav 
V.  JEtn».  Indemn.  Co..  C  Cal.  A.  740, 
»1  P  418.  (%)  A  bond  to  dissolve 
an  attachment,  If  duly  executed  and 
aooeptsd  by  the  creditor,  is  not  in- 
valid Cor  not  contatnlBg  the  oondt- 
tion  roqulred  by  statntt,  obliging  the 
suretias  to  par  the  soemi  Jndgment 
provided  for  1*  another  section,  la 
order  to  meet  a  ease  of  bankruptcy 
on  the  part  of  defendant.  Smith  v. 
Meegan.  132  Ifosa-  S;  Mesher  v.  Mur- 
pfav.  121  Haas.  276.  . 

[b1  Bond  for  less  than  alatntory 
Bsnitr^d)  The  obligom  on  the 
bond  are  liable  to  the  extent  of  ^e 
Penalty  named  therein,  although  It 
is  not  In  double  the  amount  of  plalD- 
tilTs  claim  as  required  by  the  atnt- 
ote.  Palmer  v.  Vance,  13  Cal.  B53. 
(X)  Where  the  property  Is  replevied 
ondar  a  bond  which  Is  in  a  sum  lesn 
than  the  law  requires,  the  obligors 
ar«  naverthelesa  liable  to  the  extent 
of  the  value  of  tbe  property  in  an 
action  on  Che  boad.  Colorado  Nat. 
Bank       Beatar.  7t  Tex.  64a.  11  SW 


Tc]  BoAd  more  oasfeova  than  the 
Btatata  aeqatosa.  Where  property  is 
released  under  a  forthcoming  bond 
which  is  more  onerous  ttian  the  stat- 
ute reqalree,  the  bond  is  nevertheleas 
binding  as  a  common-law  obligation, 
^dner  V.  Donaelly.  St  Cal.  |67,  U 
P  107J. 

[d]   Bond    to    ztiaaas  property 

5jntGougS'^[owa*^oSB'*8*^8f6^  wovldT 
ing  for  the  release  of  attached  prop- 
erty by  the  execution  of  a  delivery 
bond  to  the  sheriff,  Is  not  applicable 
to  landlord's  attataunent,  yet  where 
defendant  In  au^  a  proceeding.  In 
order  to  secure  the  release  of  the 
attached  pnmerty,  has  substituted  a 
Itersonal  oblfgation  in  such  form  to 
return  the  property,  or  pay  Its  esti- 
mated value  to  the  sheHlr,  It  will  be 
held  valid  as  a  common-law  obllm- 
tio^^^^bater  v.  Oibaon,  88  Iowa  120, 

{e]  Ooarfaawrtionf— Where  a  bond 
to  release  an  attachment  waa  under 
seal,  .and  ii«olt»d  as  a  oimsidcratlon 
the  release  of  sJl  the  property  at- 
taohed,  and  the  dlaoharge  of  the  at- 
tainment, it  waa  baaed  oa  a  suQI- 
dent  oonalderation  to  render  it  en- 
forceable as  a  oommon-law  obltga- 
tioiL  Sniner  v.  Held,  126  Fed.  §86, 
Sa  CCA  370. 

[f]  Aaoeptaaoa  by  eredltoa. — Al- 
though a  bond  given  to  dissolve  an 
attachment  was  not  conditioned  to 
pay  to  plaintiff,  within  thirty  days 
after  the  recovery  of  a  special  or 
final    Judgment,    the    value    of  the 

Sroperty  released*  which  should  be 
escribed  In  the  bond,  as  required 
by  Rev.  L.  c  167  (121,  but  ths  con- 
dition was  to  pay  unconditionally  the 
amount  of  any  Anal  or  siteclal  judg- 
mant.  and  the  penal  sum  was  not 
double  the  amount  of  the  damages 
demanded  in  the  writ,  the  creditor 
could  consent  to  accept  it  as  security 
and  dissolve  the  attachment,  and. 
having-  done  so.  tha,  money  attached 
in  the  hands  of  the  sheriff  should 
have  been  surrendered  by  him  to  the 
debtor  or  his  assignee.  Wall  v. 
Kelly.  209  Mass.  370,  96  NB  8S8 
(holding  that,  where  the  bond,  al- 
though not  conditioned  to  meet  the 
requirements  of  the  statute,  was  ex- 
hibited to  counsel  for  the  creditor, 
who  examined  the  sureties  before 
the  master  and  made  no  objections, 
and  the  master  approved  the  sure- 
ties and  the  'bond  was  filed,  and  there 
was  evidence  from  which  the  Jury 
might  h.ive  found  that  the  creditor 
knew  the  condition  of  the  obligation, 
but  did  not  care  to  object,  and  on 
Intprplsader,  by  defendant  brought 
after  ths  bond  was  given,  to  have 
the  court  determine  to  whom  the 
money  attached  belonged,  the  answer 
of  the  creditor  expressly  admitted 
that  the  attachment  had  been  dis- 
solved by  virtue  of  aai^  bond,  and 
that  the  debtor  had  become  entitled 
to  recover  the  money  attached, 
which  was  a  deposit  in  lieu  of  prop- 
erty first  attached,  there  was  an  ac- 
ceptance of  the  bond  given,  and  the 
attujhment  was  dlasolved). 

\ar^  Condition  not  oompUed  with. 
—Where  the  bond  iu  an  attachment 
proeeedinjr  waa  oondltloned  as  fol- 
lows :  "If  the  said  attachment  be 
dtoHOlved  and  discharged,  that  we 
wili,  on  demand,  pay  to  the  plaintiff 
the  amount  .of  any  Judgment  that 
may  be-  recovered  against  tlia  de- 
fendant, not  exceeding  the  sum  of 
$3,600;"  it  was  held  that,  this  not 
being  In  oonformlty  with  the  statute 
(Code  (1883}  i  114).  no  recovery 
eeuid  bo  bad  upon  It  considered  aa  a 


tBaning  tfaa  release  of  attaehed  pn^erty  also  fix 
the  manner  in  which  the  bond  for  that  purpose 
shall  be  anproved.  Thus  the  officer  is  authorized 
or  iieqnired  to  relinqtiiBh  poasesaion  of  the  attached 
property  iq>on  the  exeontion  of  a  bond  to  be  ap- 
proTsd  by  haikf*^  or  the  disebai]ge  of  the  attaBh- 
mmt  is  proenred  by  the  ezeeution  of  a  bond,  to 

common-law  obligation,  the  condi- 
tion upon  which  It  was  executed  not 
having  been  complied  with.  Sdwards 
V.  Pomeroy,  8  Colo.  264,  6  P  828.  See 
also  Abbott  V.  WUllaau.  IS  Colo. 
£12,  25  P  450. 

[n]  laterv«Bar*«  ItomA. — ^Where  an 
Intervener,  claiming  the  property  at- 
tached, executes  a  delivery  bond  not 
containing  the  conditions  prescribed 
by  tbe  statute,  nor  executed  In  the 
manner  provided  for  by  the  statute. 
It  cannot  be  regarded  as  a  delivery 
bond,  and  will  not  entitle  him  to  the 
possession  of  the  property.  Jen- 
nings V.  WamoGdc  ST  Iowa  278. 

S8.  Blanchard  v.  Anderson,  27 
Okl.  782,  118  P  717;  Woodman  v. 
Bingham.  25  Okl.  400.  108  P  848. 

bS.  See  Foley  v.  Virtue.  8  AbbPr 
NS  (N.  T.)  407. 

[a]  »  la  the  dvty  of  the  ooaxt 
to  fix  the  bond  with  reference  to 
the  value  of  the  property  to  be  re- 
leased. McCloskey  v.  Wlngfield.  88 
La.  Ana  88. 

[b]  XHsohasga  on  Boadaat  aaenr* 
Ity.— The  court  has  no  power  to  die- 
charge  an  attachment  upon  nominal 
security,  tb«  statute  requiring  such 
security  to  be  In  double  the  amount 
of  plaintiff's  claim,  or  If  the  olalm 
Is  greater  than  the  value  of  the 
property.  In  double  the  amount  of 
the  appnlaed  value  of  the  property. 
Foley  V.  Virtue.  8  AbbPrNS  (N.T:)407, 

60.  See  Morewood  v.  Curtis.  18 
NTCIvProc  218. 

[a]  Ovtloa  of  plalntur.— In  Ten- 
nessee the  bond  may  be  In  double 
the  amount  of  plaintiff's  demand,  or 
double  the  value  of  the  property  at- 
tached, at  the  plaintiff's  option. 
Casey,  etc,  Mfg.  Co.  v.  Weatherby, 
07  'Tenn.  297,  87  SW  6;  Upton  v. 
Philips.  11  Heisk.  (Tenn.)  215;  Barry 
v.  Prayser.  10  Helsk.  (Tenn.)  206; 
Cheatham  v.  Galloway.  7  Heisk. 
(Tenn.)  678. 

[b]  Bond  held  to  comply  with 
statnta^— A  replevin  bond  given  by 
defendant  In  attachment  conditioned 
that  he  would  appear  at  the  next 
term  of  court  at  the  return  of  such 
attachment,  and  abide  by  and  satlsl^y 
the  Judgment  of  the  court,  or  sur- 
render blmself  Into  custody,  was  a 
bond  in  double  plaintiff's  demand 
conditioned  to  pay  (he  same  If  plain- 
tiff recovered,  within  the  meaning  of 
Code  I  3609.  providing  that  defendant 
in  attainment  may  replevy  the  prop- 
erty by  giving  bond  In  double  the 
amount  of  plaintiff's  demand,  or.  at 
his  option.  In  double  the  value  of  tbe 
property  conditioned  to  pay  the  debt, 
etc.  Upton  V.  PhUlps,  11  Heiak. 
(Tenn.)  215. 

[c]  Znoreaalng  ■aenzlty.-~(l)  The 
court  may  require  the  undertaking, 
which  is  In  a  penalty  equal  to  plain- 
tiff's demand,  to  be  Increased  so  as 
to  secure  Interest  and  costs.  In  the 
event  plaintiff  shall  obtain  a  Judg- 
ment, the  statute  requiring  an  un- 
dertaldng to  dlaoharge  an  attach- 
ment to  provide  that  defendant  will 
pay  plaintiff  the  amount  of  any 
Judgment  which  may  be  recovered, 
not  exceeding  the  sum  specified  In 
the  undertaking,  with  Interest,  etc. 
Morewood  v.  Curtis,  IS  NTCIvProc 
218.  (2)  But  where  the  undertaking 
Is  for  the  total  amount  claimed  by 

filaintlff,  the  court  la  not  bound  to 
ncrease  such  amount  In  the  ab- 
sence of  evidence  nhowlng  that  plain- 
tiff would  be  prejudiced  by  Its  re- 
fusal to  do  so.  Wneber  v.  Talbot.  81 
Hun  505.  31  NTS  37. 

r.   Phillips  v.  Harvey,  60  Mlsa. 
(forthcoming  bond) :  Dewey  v. 
Kavanaugh.  46  Nebr.   233,   63  NW 
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[§§  690-691 


be  approved  by  the  court  or  jadge^  i^ion  which 
an  order  of  discharge  or  dissolution  is  entered,"' 
which  order  should  state  whether  it  applies  to  the 
whole  or  only  a  part  of  the  property,'^  and  if  to  a 
part,  what  part."^  K  the  bond  is  not  approved  as 
required  by  the  statute,  it  is  not  a  statutory  bond," 
although  the  obligors  may  bind  tiiemselves  by  en- 
tering into  a  voluntary  undertal(iiig,  without  the 
procurement  of  a  discharge  by  order  of  court,*'  and 
they  may  be  bound  as  at  common  law  in  the  ab- 
sence of  approval,  as  required  by  statnte.*' 


691]  L  OimstnicttoiL  Bee^tals  in:  a  atatutoiy 
undertaking,  oooditionedi  for  the'  redelivery  of  at- 
tached property,'  have  the  same  effect  and  oi^ht 
to  be  construed  in  the  same  way  as  booda  cootain- 
ing  similar '  recitals,  and  are  to  be  given  the  same 
constmctuHi  as  other  writii^  obligatory."  Al- 
though a  bond  is  not  strictly  an  underteiing  sneh 
as  is  contemplated  by  the  statute,  in  an  action  aa 
the  bond  it  will  be  construed  in  the  sane  manner  u 
a  bond  under  the  statute,  and  will  be  read  in  the 
light  thereof  and  interpreted  aoeording  to  tiie  mean- 


396  (holding  that  a  forthcomiTig 
bond  must  b©  approved  by  such  offi- 
cer and  that  the  clerk  la  not  author- 
ized under  the  statute  to  perform 
this  function);  Cortelyou  v.  Maben. 
40  Nebr.  B12,  59  NW  94;  Upton  v. 
Philips.  11  Helsk.   (Tenn.)   215  (re- 

Slevy  bond,  payable  to  plalntlfT,  con- 
Itloned  to  pay  the  debt,  etc.,  or  the 
value  of  the  property,  etc.). 

[a]  XnaorMUMSt  on  bond. — While 
a  forthcoming  bond  must  be  ap- 
proved by  the  officer,  it  Is  not  neces- 
sary that  such  approval  should  be 
indorsed  on  the  bond.  Cortelyou  v. 
Maben,  40  Nebr.  612,  59  NW  94. 

lb]  B*for*  or  after  r*tam;  Iqr 
■harlff  or  olatb— Where  nothing  ap- 

Eiears  but  that  the  bond  was  taken 
>y  the  clerk,  the  court  will  presume 
that  the  writ  had  been  returned  to 
his  office,  or  the  return  day  of  the 
writ  had  not  arrived.  Morrison  v. 
Alphln,  SS  Ark.  136. 

[c]  Acceptance  by  ahexUt  who  la 
plointUt. — Where  a  constable  exe- 
cutes an  attachment  and  the  staerlfF. 
who  1b  plaintiff,  accepts  the  bond 
Riven  to  dlscharf^e  the  attachment, 
this  will  not  vitiate  It,  defendant 
having  received  the  property,  and 
such  acceptance  Is  not  against  the 
rule  prohibiting  an  officer  from  exe- 
cuting process  In  his  own  case. 
Forbes  v.  Navra,  63  Miss.  1, 

[dl  Stlpnlatlon  by  plalntUT  ao- 
oeptlnr  bond. — Although  the  statute 
provides  that  If  defendant  in  attach- 
ment gives  bond  with  sufllclent  sure- 
ties, to  be  approved  by  the  officer 
having  the  attachment,  or,  after  re- 
turn, by  the  clerk,  the  attachment 
shall  be  discharged,  etc.,  approval 
by  the  officer  Is  not  necessary  to  ren- 
der the  bond  valid  as  against  the 
sureties,  where  platntlff  stipulates  to 
accept  the  bond  as  sufficient.  Mary- 
land Fidelity,  etc.,  Co.  v.  Bowen.  Iz3 
Iowa  8S6,  98  NW  397.  9  LRANS 
1021. 

62.  Ky. — Louisville  City  R.  Co.  v. 
Masonic  Sav.  Bank,  12  Bush  416. 

La. — McCloskey  v.  Wlngfleld,  32 
La.  Ann.  38, 

Minn. — Johnson  v.  Dun,  75  Minn, 
533.  7S  N'W  Rachplninn  v.  Skin- 

ner. 46  Minn,  l^ifi,  4S  NW  776. 

Mo. — D.  r.  ^\'ii^e  Toal  Co.  v.  Co- 
lumbia Lead,  etc.,  Co.,  123  Mo.  A. 
249.  100  SW  6S0. 

N,  Y. — Lawlor  v.  Magnolia  Metal 
CPa.  2  .App.  Plv.  552,  38  NYS  36,  3 
STA^^i^  100;  BIlsB  T.  Molter,  8 
Ara^fS?5*lj  B8  HowPr  112. 

a        '21  «E  842. 

flee  Boeenthal  v.  Ferklna,  123  Cal. 
210.  SB  P  804;  Gardner  v.  Donnelly. 
85  041.  867.  24  P  1072:  McMllIfin  v. 
Dana,  18  Cal.  339;  Hnwklns  v.  Farley, 
191  Mns^f:.  23R.  77  NB  Slftll^ainpSOn 
v.  B:\rn;n-d,  9a  Mnss.  tSfi.Zl|mUl 
Thoma.s.  1  Or.  314. 

[a]  Attacbma&t  not  Olsiolved  In 
absenoe  of  approval  of  bond. — ^Where 
a  forthcoming  bond,  delivered  to  the 
sheriff  of  the  county  whrre  an  ac- 
tion was  cotpmenced  to  secure  the 
discharge  of  the  attachment,  was 
never  presented  to  or  approved  by 
either  the  court  In  the  county  where 
the  action  was  commenced,  or  where 
it  was  taken  on  a  change  of  venue, 
the  attachment  was  not  thereby  dis- 
solved, and  hence  a  special  execution 
was  proper  upon  the  judgment  in  the 
action,  the  proceedings  being  other- 


wise valid.  I>.  C.  Wise  Cttal  Co.  v. 
Columbia  Lead,  etc.  Co.,  123  Ho.  A. 
249,  100  SW  «80. 

[bl    m  term  ttaa*  or  vaoatlon^ 

Under  some  statutes  the  bond  Is  to 
be  approved  by  the  court  In  term 
time,  or  If  in  vacation  and  before 
return,  by  the  sherlfF,  or  if  in  vaca- 
tion and  after  return,  by  the  clerk. 
See  Budd  v.  Durall,  36  Iowa  315; 
Hartwelt  v.  Smith,  18  Oh.  St.  200; 
Shelden  v.  Sharpless,  2  Oh.  Dec.  (Re- 
print) 1,  1  WestLMonth  42. 

[c]  iMjpilng'  appUoatton  for  ap- 
provml, — If  a  written  application  for 
the  approval  of  the  bond  Is  required, 
it  is  not  necessary  that  such  appli- 
cation should  be  signed  by  the 
parties.  Com.  v.  Oostollo,  ISO  Mass. 
368. 

[d]  Appro v»l  by  plalBtiC  or  Us 
attonay. — Under  Mass.  Pub.  St. 
(1882)  o  161  \t  122,  126,  by  which  a 
bond  to  dissolve  an  attachment  was 
to  be  approved  by  plaintiff,  his  at- 
torney, a  master  in  chancery,  a  Jus- 
tice of  a  court  of  record,  a  police 
justice,  a  municipal  court,  or  a  com- 
missioner of  Insolvency,  when  the 
attachment  was  made  within  the  Ju- 
risdiction of  such  justice  or  commis- 
sioner. It  was  held  that  the  bond  to 
dissolve  an  attachment  may  be  ap- 
proved by  plaintiff  or  his  attorney 
after  the  obligor  has  called  upon  a 
magistrate  and  has  failed  to  secure 
his  approval  of  the  bond.  Daley 
Carney,  117  Mass.  288. 

[e]  DireotlOM  as  to  ndtSlrtfrj. — 
The  order  discharging  an  attach- 
ment need  not  ordinarily  contain  di- 
rections as  to  the  manner  of  rede- 
livery. Ellsworth  T.  Scott.  3  AbbN 
Cas  (N.  Y.)  9. 

[fl  OonclosiveneRs  and  effeot  of 
order. — ^Where  the  bond  for  the  re- 
lease of  an  attachment  was  approved 
by  the  United  States  district  Judge, 
and  was  filed  with  the  pabera  In  the 
case  In  the  office  of  the  clerk  of  the 
court,  and  the  order  discharging  the 
attachment  recited  that  it  was  based 
on  the  notice  of  motion  and  motion, 
on  all  the  records  In  the  cause,  and 
on  the  execution  of  a  good  and  auftl- 
eient  undertaking,  such  order  was 
conclusive  evidence  of  the  delivery 
of  the  undertaking  to  the  court,  ana 
Its  acceptance  by  the  court  as  a  de- 
livery bond.  Ebner  v.  Held,  125  Ped. 
680,  60  CCA  370. 

[g]  Appkal  front  order  of  dla- 
oharre. — An  order  discharging  an  at- 
tachment upon  a  bond  given  as  se- 
curity in  place  of  the  attachment  la 
appealable.  Qale  t.  Selfert,  29  Hlnn. 
171,  S9  NW  69. 

[hi  Snspanaion  of  order  for  re> 
lease. — Where  a  Jtidxe  baa  granted 
an  order  nuthorliing  defendants  to 
release  writs  of  attachment  and  se- 
questration on  bond,  which  order 
has  not  been  executed,  he  may  order 
the  suspension  of  Its  execution  until 
hearing  of  the  parties,  when  he  dis- 
covers reason  to  believe  that  It  was 
Improvldently  granted.  Lallande  V. 
Crandell.  38  La.  Ann.  192. 

El]  Waiver  of  rlffbt  to  Justify 
■nreties. — Under  the  statute  by 
which  plaintiff  had  a  right  within  a 
certain  time,  after  notice  of  filing 
of  the  undertaking,  to  give  notice  to 
the  sheriff  that  he  excepted  to  the 
sufficiency  of  the  sureties,  whereupon 
the  sheriff  could  retain  possession 
untn  objections  were  waived  Or  the 


undertaking  approved.  It  was  held 
that  plaintiff's  attorney  could  not 
verbally  consent  to  the  entry  of  an 
order  discharging  the  attachment,  bo 
as  to  waive  plalntlfTs  right  to  re- 
quire the  sureties  to  Justify.  Mosei 
V.  Waterbury  Button  Co.,  IB  AbbPr 
NB  (N.  T.)  205,  46  HowPr  528. 

[J]  Statnto  dlspMsinr  wltb  m- 
der  of  aiseltuv*,^Whehe  the  statute 
provides  for  the  dissolution  of  an 
attachment,  upon  the  approval  and 
filing  of  a  particular  bond,  the  dls- 
solution  Is  effected  by  such  appronl 
and  filing  without  any  order  of  the 
court.  CrHare  v.  Downlnf,  ise  Mass. 
16. 

[h]  wxlt  dlreotlBff  oAosr  to  take 
uOertaUnB-^Where  a  writ  of  at- 
tachment directs  the  sheriff  to  tab 
rn  undertaking,  and  either  not  at- 
tach the  property  or  release  th« 
same,  as  toe  circumstances  require, 
an  order  for  the  release  of  the  prop- 
erty attached  on  the  giving  of  an 
undertaking  to  procure  the  release 
thereof  Is  not  necessary.  Bailey  t. 
Xtna.  Indemn.  Co..  6  Cal.  A.  740.  91 
P  416. 

as.  Ellsworth  r  Scott.  S  AbbN 
Cas  (N.  Y.)  9. 

64.  Ellsworth  v.  Scott,  8  AbbNCas 
(N.  T.)  9. 

eft.  Louisville  City  R.  Co.  v.  Ma- 
sonic Sav.  Bank,  12  Bush  (Ky.)  41<: 
Pogel  Vi  DUssauIt,  141  Mass.  154,  7 
NE  17:  Dewey  v.  Kavanaugh.  Ai 
Nebr.  238.  68  NW  8961  Shelden  v. 
Sharpless.  2  Oh.  Dec.  <Reprint}  1.  1 
WestLMonth  42, 

[a]  Vnapprored  bond  Bot  «» 
forceable  by  rule  of  eoart^— Louis- 
ville City  R.  Co.  V.  Masonic  Sav. 
Bank.  12  Bush  (Ky.)  416. 

66.  Cockroft  v.  Claflin,  6*  Barb. 
(N.  T.)  464  [aff  63  N.  T.  616J;  Sulli- 
van V.  Williams,  43  S.  C.  48*,  21  3E 
642. 

FaJ    In  Hew  Jersey  the  ststat* 

provides  that  the  attachment  debtor, 
on  giving  bond  with  surety  to  pro- 
tect attachment  creditors  and  enter- 
ing his  appearance  to  their  actlona 
may  on  order  of  a  court  ot  Judge 
thereof.  In  term  time  or  vacation.  If 
It  appears  Just  to  do  so,  have  the  at- 
tachment released,  but  liability  of 
the  obligors  on  such  a  bond  does  not 
depend  upon  the  action  ot  the  court 
or  Judge  in  setting  aside  or  refusing 
to  set  aside  the  lien  of  the  attach- 
ment. Gray  v.  Sharp,  62  N»  J.  U 
102,  40  A  771. 

67.  Williams  v.  Coleman,  49  Uo. 
326;  Shelden  r,  Shamless,  8  Oh.  Dea 
(Reprint)  1,  1  WestUUonth  41. 

[a]  Approm  of  Ois  bmaft  by 
plalntUPs  attonur  being  only  for  the 
protection  of  the  offlopT  maJcInK  the 
levy,  the  failure  to  approve  the  Dond 
until  after  the  release  of  the  at- 
tachment win  not  bar  an  action  there> 
on  by  the  attachment  creditor.  Daek- 
ich  V.  Barich,  37  Mont.  490.  97  P  WL 

68.  McMillan  v.  Dana.  18  OaL  339. 
[al    Ooastmotlon     aooordlu  to 

lauffuags  used. — Such  a  bond  should 
be  construed  and  enforced  according 
to  the  language  used,  be^nao  a,  mis- 
take on  the  part  of  the  person  exe- 
cuting the  bond  as  to  Its  legal  effect 
cannot  avail  to  avoid  that  constroe- 
tion  ot  the  Instrument  which  the 
rules  of  law,  as  applied  to  the  lan- 

Suage  used,   requires.     Moorman  v. 
olHor,  82  Iowa.  138;  MoOrnnndk  T. 
Henderson,  10  KyL  541. 
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ing  and  intention  of  the  parties.'* 

WUre  both  rwX  and  penonal  piopar^  hM  bean 
Ittuhad  and  a  replevy  bond  has  been  given^  it  will 
be  regarded  as  applying  to  the  personal  property 

[i  692]  j.  Effect— (1)  On  Lien  of  Attachment 
— (i)  FcntheeiiiiBg  Bond.  A  bond  conditioned  for 
the  fortlieoming  or  delivery  of  the  property  to 
Bstirfy  any  jac^ent  that  may  be  rendered  does 
oot  affect  or  discharge  the  attachment/^  or  with- 
the  property  from  the  custody  of  the  law 
80  as  to  destroy  the  Hen  of  the  attachment,  but 


the  lien  is  preserved  as  if  the  property  remained 
in  the  care  of  the  offloer.^^  The  bond  serves  merely 
to  insure  the  safe-keeping  and  faithful  return  of 
the  property,  and  substitutes  the  responsibility  of 
the  obligors  in  this  respect  for  that  of  the  officer.'^' 
Although,  after  the  execution  of  such  bond^  the 
court  cannot  appoint  a  receiver  to  take  charge  of 
and  sell  the  property." 

[i  693]  (b)  Dissolution  Bond.  A  bond  tinder 
the  statute  for  the  discharge  of  an  attachment, 
not  merely  to  have  the  property  forthcoming,  but 
conditioned  to  perform  the  judgment  which  may 


n.  HersemAun  v.  Bder,  17  Cal. 
W. 

TO.   Ulles  T.  Davis,  36  Tex.  896. 
StAtatoTT  bond  not  ftTallftU*  to 
nlMM  rMd  Mrtata  see  supra  | 

71.  U.  S. — Smith  V.  Packard,  98 
Fed.  79S.  89  CCA  294. 

Ala. — Cordaman  v.  Melone.  63 
Ala.  6&<;  Riven  v.  WUborne,  6  Ala. 
4E;  McPae  v.  McLean.  3  Port.  138. 

Colo. — Chittenden  v.  Nichols,  31 
Colo.  202,  72  P  53;  Stevenson  v. 
Palmer,  14  Colo.  565,  24  P  5.  20  Am 
8R  295;  Nichols  v.  Chittenden.  14 
Colo.  A.  49,  59  P  954;  Schneider  v. 
WalUngford.  4  Colo.  A.  160.  34  P  1109. 

llt.-%obert8  V.  Dunn.  71  HI.  46; 
Bnub  V.  Serum.  £4  111.  254;  Peo.  v. 
Cameron,  7  111.  468. 

Ind.— Oaw  T.  WlUlamp,  4<  Ind. 
»L 

Iowa.— Clarlnda  Valley  Bank  V. 
Shenandoah  Nat.  Bank,  109  Iowa  43, 
71  NW  391;  Ayres.  etc.,  Co.  v.  Dorsev 
Produce  Co.,  101  Iowa  141,  70  Nw 
111.  63  AmSR  376;  Cole  v.  Smith.  83 
Iowa  679,  6ft  NW  64;  Allerton  v. 
BIdrld«e,  66  Iowa  709.  10  NW  252. 
See  also  Waynant  v.  Dodson,  12  Iowa 

k&n.— HcKinney  ▼.  Puroell.  28 
Kan.  44<:  Tyler  v.  Safford.  £4  Kan. 

sso. 

Ky,_l>©t  V.  Green,  IBl  Ky. 
15!  SW  772;  Le©  V.  Newton,  87  SW 
789.  27  KyL.  1004:  Frankfort  Deposit 
Bank  v.  Thomason.  8«  SW  604,  23 
KyL  1957;  Hobson  v.  Hall.  14  SW 
>5g.  It  KyL.  109;  Bell  v.  Western 
River  Impr,,  etc-  Co.,  3  Mete.  558; 
Kane  v.  Pllcher,  7  B.  Mon.  651;  Bell 
r.  Pearce,  1  R  Mon.  73;  Hobson  v. 
Hall.  10  Kylv  635.  ^ 

La, — Price       Lehman,  2  McO.  114. 

Me. — Perry  v.  Bomerby,  57  Me, 
SS2;  Carr  v.  Farley,  12  Me.  328; 
Woodman  V.  Trafton,  7  Me.  178.  _ 

Miss. — Montacue  v.  Oaddls,  37 
MiM.  463:  Oray  v.  Perkins.  20  Miss. 
•2!. 

Uo.— Jones  v.  Jones,  38  Mo.  429; 
Bvana  v.  R\ng.  7  Mo.  411;  Slnimons 
Hardware  Co.  v.  Loewen,  95  MO.  A. 
1!S.  68  SW  947.  ^  „ 

Nebr. — Dewey  v.  Kavanaush,  45 
Nebr.  23S.  68  NW  396]  HlUon  v. 
Rom,  9  Nebr.  406.  2  NW  862;  Allyn 
T.  Cole.  3  Nebr.  (Unoff.)  235,  91  NW 
605. 

Ob.— Rutledee  v.  Corbln,  10  Oh.  St 
478. 

Or. — ^Dickson  v.  Back,  32  Or.  217. 
51  P  727;  Drake  v.  Sworta.  24  Or. 
198.  U  P  563;  Kohn  v.  Hlnshaw,  17 
Or.  SOS,  20  P  »2». 

Tenn. — ^PhlUips-Buttorff  Utg.  Co. 
V.  WlUlams,  61  SW  185.         .    „  , 

See  Schuyler  t.  Sylvester.  28  N.  J. 
L.  48T. 

[al    OoaAMom   fO*   nneaasr  ot 

pw— M.  In  Illinois  the  filing  by  de- 
fendant of  a  bond  with  anreties  oon- 
Atlotwd  to  surrender  his  person  will 
not  be  sufllclent  to  obtain  a  dissolu- 
tion of  an  attachment.  Peo.  v.  Cam- 
eron. 7  ni.  468. 

[b]  I»«UTerT  of  otkat  properte'  M 
ieuHTllir.  Where  defendant,  whose 
Itnperty  was  attachedt  delivered  to 
plamtillf  otber  property  as  security 
for  the  attaohea  property,  such  fact 
did  net  diacharse  the  attachment,  al- 
Ihoash  th«  delivery  ^vaa  made  and 
the  prop«rty  kcat  In  plaintKTs  pos- 
scssfoii  in  anotber  state,  where  ha 


lived.  Burkhardt  v.  Maddox  Co.,  9 
KyL  448. 

tc]  Vzoperty  eaniutt  be  soUU— 
ere  a  revocatory  aoUon  to  set 
aside  a  fraudulent  sale  is  accom- 
panied by  an  attachipent,  and  the 

Ciroperty  affected  is  seized  and  re- 
eased  on  bofid,  th9  bonding  does  not 
remove  the  prohibition  against  dis- 
posing of  the  property  pending  the 
suit,  and  succeeding  In  the  suit  the 
attaching  credltqi  may  ignore  the 
alienation,  and  pursue  the  property 
Into  third  hands.  Price  v.  Lehman, 
2  McQ.  (La.)  114. 

[d]  TxeSstaUaff  llsna, — ^Where  prop- 
erty seised  under  conservatory  proc- 
ess Is  bonded,  privileges  ezlating  upon 
it  before  the  seliure  are  not  affected. 
Price  v.  Lehman.  2  Moa.  (Ia)  114. 

7a.  U.  S.— «mtth  V.  Packard,  98 
Fed.  7»l.  39  CCA  294  (conMrulnc 
Illinois  statute):  Correy  v.  Lake,  6 
F.  Cas.  No.  3,26S.  Deady  469  (con- 
struing Oregon  statute). 

Ala. — Soarborottgh  v.  Malone,  <7 
Ala.  570;  Cordaman  v.  Mslone,  62 
Ala.  656;  Rives  v.  Wllborne,  6  Ala. 
45;  McRae  v.  McLean,  8  Port.  138. 
See  also  Reynolds  v.  WUllMns,  152 
Ala.  488,  44  S  40S. 

Ark. — Adams  v.  Jaooway,  S4  Axk. 
643. 

Cal, — Low  V.  Adams.  6  Cal.  277. 

Colo. — Chittenden  v.  Nichols,  31 
Colo.  202,  72  P  63;  Stevenson  v.  Pal- 
mer. 14  Colo.  565,  24  P  5,  20  AmSR 
295;  Edwards  v.  Fomeroy,  8  Colo. 
264,  6  P  829.  But  see  Nichols  v. 
Chittenden,  14  Colo.  A.  49,  59  P 
954. 

Ind.— Wright  V.  Manna,  111  Ind. 
422,  12  NB  HQ:  Oass  v.  WlUlams,  46 
Ind.  263;  Dunn  Crocker.  22  Ind. 
324. 

Kan. — HoKlnney  v.  Puroell,  28 
Kan.  446;  Tylsr  v.  Saltord.  24  Kan. 

580. 

Ky.— Lee  v.  Newto^  87  SW  789. 
27  KyL,  1004;  Bell  v.  Western  River 
Impr.,  etc.,  Co.,  3  Mete.  658;  Kane  v. 
Pilcher,  7  B.  Mon.  661;  Bell  v.  Pearce, 
1  B.  Mon.  73;  Hobson  v.  Hall,  10  KyL 
635;  Franklin  v.  Fry,  9  KyL  358. 

Me. — Woodman  v.  Trafton,  t  Me. 
178. 

Miss.— Maryland  Fidelity,  etc.,  Co. 
V.  B.  F.  Sturteyant  Co..  86  Miss.  509, 
38  8  783,  109  Am^R  716;  Smith  v. 
Laoey,  8«  Miss.  295.  38  S  311,  109 
AmSR  707;  MonUgtie  v.  Oaddla.  87 
Miss.  462;  Gray  T.  Pftrklnii^  20  Miss. 
622. 

Ma— Evans  v.  Kins.  7  Mb.  411; 
Hudson  V.  Lamar.  74  Uo.  A.  238; 
Fleming  v.  Clark,  22  Uo.  A.  218. 

Nebr. — Dewey  v.  Kavanaogh.  45 
Nebr.  223.  62  OTT  2ft6. 

N.  M.— Holiman  v.  Uartlnes.  2  N. 
M.  271. 

N.  T. — Sterling  v.  Wslcoraf,  20 
Wend.  238.  ■  •  ' 

Or. — Dickson,  V.  Back.  32  Or.  217. 
61  P  727;  Drake  v.  Sworts,  24  Or. 
198,  33  P  562:  Kohn  v.  Hlnshaw,  17 
Or.  308,  20  P  629;  Duncan  y.  Thomas, 
1  Or.  314. 

Va.— Maglll  V.  Sauer,  20  Qratt.  (61 
Va.)  540. 

See  Schunack  v.  Art  Metal  Nov- 
elty Co.,  84  Conn.  331,  80  A  290. 

[a]  Bond  merely  releases  wop- 
•ztr  ttom.  oastody  of  oaose.  -Chtt- 
tenden  v.  Nichols,  31  Colo:  202,  72  P 
GS. 


[b]  A  vwrnhaser  wltai  notloe  of 

the  Uan  takes  subject  thereto.  X.a^ 
beaume  v.  Sweeney,  21  Mo.  166. 

[c]  Bffeot  of  Indorsement  of  r»- 
leaia  of  levy.— The  validity  of  a 
forilicoiuiiin  l,ond  is  not  affected  by 
an  Indorse  MIC  lU  by  the  sheriff  on 
the  writ  of  ;iii:LCbment  reciting  that, 
oti  the  givlnp  of  such  bond,  he  "re- 
leiifed  the  levy,"  the  purpose  and  ef- 
fect of  the  bond  itself  being  to  con- 
tinue legal  custody  of  the  prop- 
erty. Smith  V.  Packard,  98  Fed.  793, 
89  CCA  294. 

[d]  Fropertr  so  released  is  sub- 
ject to  dlmMtlUn  (1)  under  the  lieo. 
although  ansf , jnirrender  It  is  seised 
under  anrtbv  attachment  Gray  v. 
Perkins,  (22.  (2)  But  if.  In 
the  meanomSk  It  is  removed  beyond 
the  JnrlsdMlon  of  the  officer  who 
issues  the  attachment  and  is  there 
seised  on  another  attachment,  it  Is 
held  that  the  lien  is  destroyed. 
Sterling  v.  Welcome,  20  Wend.  <N. 
T.>  288. 

[e]  Whs  oAoer  may  retake  the 

property  under  special  execution  on 
Judgment  for  plaintiff,  even  from  one 
who  has  purchased  it  In  good  faith 
while  so  released  without  notice  of 
the  attachment.  Chittenden 
Nichols,  31  Colo.  202.  72  P  53. 

[f]  On  the  other  hand.  (1)  a  bond 
under  the .  Iowa  statute,  conditioned 
for  the  return  of  the  property  or  Its 
value,  was  held  to  release  the  proiH 
erty  from  custody  and  take  the  place 
of  the  attachment  lien.  Austin  v. 
Burgett,  10  Iowa  302;  Jones  v.  Peas- 
ley,  3  Oreene  (Iowa)  52.  (2>  And  so, 
under  a  statute  providing  for  the 
procurement  of  the  discharge  of  an 
attachment  by  the  execution  of  such 
a  bond,  the  effect  of  the  bond  is  to 
discharge  the  attachment.  See  Ros- 
enthal v.  Perkins.  123  Cal.  240,  55 
P  804;  MuUally  v.  Townsend.  119 
Cal.  47,  50  P  1066:  Metrovlch  v.  Jovo- 
vlch,  68  Cal.  841;  Schuyler  v.  Syl- 
vester, 28  N.  J.  L.  487;  Vreeland  v. 
Bruen,  21  N.  J.  L.  214.  (3)  And  In 
Tennessee  the  restoration  of  the 
property  on  the  execution  of  a  re- 
plevy bond  has  been  held  to  take  it 
out  of  the  custody  of  tbe  court. 
Jones  v.  Stewart,  (Tenn.  Ch.  A.)  61 
SW  10  B. 

73.  Wright  v.  Manns.  Ill  Ind.  428, 
12  NE  160.  See  also  Smith  v.  Pack- 
ard, 98  Fed.  793,  39  CCA  294  (Con< 
struing  Illinois  statute). 

[a]  Tbm  bond  takss  tbm  pUo*  of 
the  attached  property.  Dewey  v. 
Kavnnsugb,  45  Nebr.  282.  63  NW  396; 
Hilton  V.  Consumers'  Can  Co.,  103  Va. 
265.  48  SE  899. 

[b]  Dlsohacge  payment  of  val- 
or  jBdgmsntii — ^Tbis  is  true,  al- 
though thB  obligors  may  discharge 
themselves  In  the  alternative,  by  re- 
turning the  property  or  by  paying  Its 
full  value,  not  exceeding  tbe  amount 
of  tbe  Judgment  and  costs  In  the 
action.  Adams  v.  Jacoway,  34  Ark. 
642;  Stevenson  v.  Palmer;  14  Colo. 
666,  24  P  5,  20  AmSR  295;  Gass  y. 
Williams,  46  Ind.  253;  Gray  v.  Per- 
kins. 20  Miss.  622. 

74.  Philllps-Buttorff  Mfg.  Co.  v. 
WUllams,  (Tenn.)  63  SW  185  (hold- 
ing  this   to  be   true,   although  the 

Rroperty  was  originally  transferred 
>  defendant  under  a  fraudulent  con- 
veynnoe). 
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be  rendered,  dissolves  the  attaehment  and'  d»- 
eharges  the  property  from  the  custody  o£  the  lawy^' 


and  after  giving  vHiSi  bond  the  attaehment  dafedl- 
ant  ean  sell  or  dispose  o£  the  profierty  Titboat 


76.  U.  S.— U.  S.  V.  Amea,  99  U.  S. 
SS,  26  ed.  295;  Glldden  v.  Whlttier; 
46  Fed.  437  (construing  Idabo  stat- 
ute):  Lehman  v.  Berdin,  15  F.  Cas. 
No.  8,215,  6  £>in.  340  (construing  Ar- 
kansas statute);  U.  S.  v.  Mosely,  26 
F.  Cas.  No.  15,823,  7  Sawy.  365,  15 
Int  Rev.  Rec.  8. 

Alaska.— Anvil  Gkild  lIlB.  Co.  v. 
Hoxie,  1  Alaska  S04. 

Ark. — Ferguson  V.  Olldewell.  48 
Ark.  195,  2  SW  711;  Morrison  v. 
Alphln.  23  Ark.  136;  Childress  v. 
Forwler,  9  Ark.  159;  Delano  V.  Ken- 
nedy,   5  Ark.  457. 

Cal. — Rosenthal  v.  Perkins,  123 
Cal.  240,  55  P  804  [rev  reh  6  Cal. 
Vnrep.  C;as.  21,  53  P  444];  McMillan 
T.  Ttixok,  1«  Gal.  889. 

Colo.— Day  T.  UcPhee,  41  Colo.  «7, 
»l  P  87»:  Hicholfl  t.  Chltt«nd«n.  34 
Colo.  A.  «9,  S9  P  964.  See  aliio  Hal- 
iMff  Mn£  >t«L-'€0.  V.  Denver  Nat 

Conn. — BIrdaall  v.  Wheeler.  68 
Conn.  429,  20  A  607;  Peiry  v.  Post, 
46  Conn.  164. 

Del. — ^Blaney  v.  Randel.  8  Del. 
64  «. 

Oa. — Reynolds  Jordan,  1 9  Oa. 
438;  Richmond  County  Inferior  Ct. 
V.  Barr,  Dudl.  32;  Watters  v.  South- 
ern Fixture,  etc.,  Co.,  19  Qa.  A.  468, 
79  BE  360.  See  also  Bruce  v.  Con- 
yers,  64  Ga.  678. 

111.— Hill  v.  Harding,  93  111.  77  (re- 
cognizance to  pay  judgment);  Peo. 
v.  Cameron,  7  III.  468 ;  Hughes  t. 
Foreman,  78  III.  A.  460. 

Ind.— Blck  V.  Lang.  16  Ind.  A.  603, 
45  NR  655. 

Ind.  T. — Sanger  v.  Hlbbard,  2  Ind. 
T.  647,  63  SW  330. 

Iowa. — Austin  v.  Burgett,  10  Iowa 
302.  See  also  Woodward  v.  Adams, 
9  Iowa  474;  Jones  v.  Peasley,  3 
Greene  52. 

Kan. — Endreas  v.  Ent,  18  Kan.  286. 

Ky. — ^Thompson  v.  Arnett.  64  SW 
735,  28  KyL  1082;  Inman  v.  Strattan, 
4  Bush  446;  Haxelrlgg  v.  Donaldson. 
2  Mete.  445;  Monroe  v.  Cutter,  9  Dana 
93:  Harper  v.  Bell,  2  Bibb  221:  Hob- 
son  V.  Hall,  10  KyL  635  JafT  14  SW 
958.  13  KyL  1091;  McCormack  v. 
Henderson,  10  KyL  641.  The  court 
loses  Jurisdiction  over  the  property. 
Bell  V.  Western  River  Impr.,  etc., 
Co.,  3  Mete.  668, 

t*a. — ^Whlte  T.  Hawkins.  16  La. 
Ann.  25;  Love  v.  Voorhies.  13  La. 
Ann.  549;  Barriere  T.  McBean,  12  La. 
Ann.  498;  Kendall  v.  Brown,  7  La. 
Ann.  808;  Rathbone  t.  Th6  London, 
(  La.  Ann.  489;  Benton  v.  Roberts, 
9  La.  Ann.  243;  Beal  V.  Alexander,  1 
Rob.  277;  Dorr  t.  Kershaw,  18  La. 
67. 

Hd. — HcAlllster  v.  Blchengreen,  84 
Md.  64. 

Blass. — Jennings  v.  Wall,  217  Hass. 

278.  104  NE  738. 

Mich. — Butcher  v.  Cappon,  etc.. 
Leather  Co..  148  Mich.  662,  112  NW 
110,  12  AnnCas  169  and  note. 

Minn. — Rachelman  v.  Skinner.  46 
Minn.  196,  48  NW  776;  Slosson  v. 
Ferguson.  31  Minn.  448.  18  NW  281. 

Miss. — Forbes  v.  Navra,  63  Miss. 
1;  Philips  v.  Hlnes,  33  Miss.  163. 

Nev. — Bowers  v.  Beck,  2  Nev.  139. 

N.  J. — Vreeland  v.  Bruen,  21  N.  J. 
L.  214;  Anonymous.  10  N.  J.  L.  60; 
Dlckerson  v.  Slmms,  1  N.  J.  L.  280. 
See  also  Gray  v.  Sharp,  62  N.  J,  L. 
102,  40  A  771;  Schuyler  v.  Sylvester, 
28  N.  J.  L.  487;  Ayres  v.  Bartlett. 
14  N.  J.  L.  830. 

N.  M. — Leusch  v.  Nickel,  16  N.  H. 
28.  113  P  595. 

N.  T.— McCombs  V.  Allen,  82  N. 
Y.  114.  See  O'Brien  v.  Manhattan  R. 
Co.,  45  Misc.  648,  91  NTS  89. 

N.  D. — Fox  V.  Mackenzie,  1  N.  D. 
298,  47  NW  386. 

Oh. — Jayne  v.  Piatt,  47  Oh.  St.  262, 
24  NE  262,  21  AmSR  810:  Myers  v. 
Smith,  29  Oh.  St  120:  McCartney  t. 
Williams.  17  OhS&CP  845. 

Okl.— Lee  v.  Palsom,  145  P  808. 


Or. — Drake  v.  Sworts.  24  Or.  198, 
13  P  663;  Bunneman  v.  Wagner,  18 
Or.  433,  18  P  841,  8  AmSR  806;  Dun- 
can V.  Thomas,  1  Or.  314. 

Pa.— Brenner  v.  Hoyer,  M  Pa, 
274;  Albany  City  Ins.  Co.  v.  Whit- 
ney, 70  Pa.  248;  Cain  v.  Shakespeare, 
13  Phlla.  190;  Parker  t.  Farr,  2 
Browne  381.  See  also  Fttoh  T,  Ross, 
4  Sers.  A  R.  667.  - 

R.  I. — EJaston  v.  Ormshy,  18  R.  I. 
309,  27  A  £16.  See  SchulU  v.  Grlm- 
woocL  27^  R.  I.  117,  80  A  1065,  114 
AmSR  33. 

■  S.  C— Bates  V.  Killtan.  17  S.  C 
668;  Fife  V.  Clarke,  I4  B.  6,  L.  847: 
Fleming  v.  Rushton,  3  S.  C.  L.  389. 

S.  D.— Wyman  t.  Halloek:  4  S.  D. 
489,  67  NW  197:  McLaughlin  v. 
Wheeler,  2  S.  D.  17^  60  NW1S4;  Mc- 
Laughlin V.  Wheeler,  1  8.  T^.  497,  47 
NW  816. 

Tenn. — Qas^,  etc.  Mfg.  Co.  v. 
Weatherley.  97  Tenn.  297.  37  SW  6; 
Barry  v.  Frayser,  10  Helsk.  206; 
Cheatham  v.  Galloway,  7  Helsk.  678. 

Tex. — Shirley  v.  Byrnes,  34  Tex. 
625. 

Wash.— Brady  v.  Onttroy,  37  Wash. 
482.  79  P  1004. 

W,  Va. — Roach  v."  Blessing.  73  W. 
Va.  319,  80  SB  463. 

Wis. — Dlerolf  v.  Wlnterfleld,  24 
Wis.  143. 

See  Drake  Attachm.  |  317. 
'  [a]  AocordUvly  If  the  ofloer  fan* 
to  sureoder  the  property  subsequent 
proceedings  under  tne  writ  are  not 
invalid.  Jennings  v.  Wall,  217  Mass. 
278,  104  NB  785. 

[b]  Th»  writ  heooues  fuuttas  of- 
flolo  when  a  recognizance  In  con- 
formity with  the  statute  Is  given. 
Hughes  V,  Foreman,  78  111.  A.  460. 

{c]  The  bond  hseomes  a  snhstl- 
tnte  for  the  property  which  is  re- 
leased on  the  gfvlng  of  the  bond. 
Day  v.  McFhee,  41  Colo.  467,  98  P 
670. 

[d]  IMatlaotlos  betwen  TSOstloB 
and  dlscharrs  by  gMag  bond. — "That 
there  Id  a  plain  and  broad  distinction 
between  vacating  and  discharging  an 
attachment,  we  think  too  apparent 
to  require  dlscusston.  The  enect  of 
an  order  or  Judgment  vacating  the 
attachment  is  an  adjudication  that 
the  property  was  Illegally  seized,  and 
that  the  sheriff  Is  retaining  It  with- 
out any  process  In  his  hands.  Where, 
however,  the  attachment  Is  dis- 
charged by  the  giving  of  an  under- 
taking, the  attachment  stUl  lives, 
the  undertaking  being  substituted  In 
the  place  of  'tna  levy  made  by  the 
aherlfC  This  provision  of  the  Code 
whleh  perhilts  an  undertaking  to  be 

S;lven  In  disch&rge  of  an  attachment, 
B  an  act  of  grace,  and  the  provision 
for  delivering  up  the  property  upon 
the  giving  of  such  an  undertaking 
is  a  favor  which  the  defendant  is  at 
liberty  to  accept  or  refuse.  The  ef- 
fect of  the  undertaking  is  not  to 
vacate'  or  nullify  the  attachment;  It 
merely  suspends  Its  validity  as  af- 
fecting the  property  levied  upon,  and 
Btfiys  Us  enforcement  as  to  such 
property;  and  we  think  that  this  Is 
manifest  from  thfc  provision  allow- 
ing the  undertaking  in  discharge  of 
the  attachment  as  to  the  whole  or 
part  of  the  property  attached.  To 
Illustrate,  If  a  levy  Is  made  on  prop- 
erty which  In  value  Is  less  than  the 
plain^lirr  claim,  and  an  undertaking 
In  discharge  of  such  attachment  Is 
given  to  the  Extent  of  the  value  of 
the  prppVr^y  attachfed.  this  would  not 
prevent  a  subsequent  levy  upon  other 
property  of  the  defendant.  For  In- 
stance, where  the  plaintlfTs  claim 
was  160,000,  and  a  levy  was  made 
upon  only  |1,0Q0  worth  of  the  prop- 
erty, the  giving  of  an  undertaking 
for  the  latter  sum  would  discharge 
the  attachment  aS  to  that  property, 
but  would  not  Impair  the  attaching 
creditor's  right  to  levy  on  additional 
property  If  It  could  be  found  to  the 


extent  of  the  balance  of  his  $GO,WI. 
As  eorrecUy  urged  by  the  respond- 
ent,  therefore,  since  a  single  wanut 
of  attachment  may  not  be  partlr  el- 
flolent  and  partly  a  nullity  at  tlit 
same  time,  the  giving  of  an  tudcr- 
taking  to  free  the  defendant's  prop- 
erty from   the   lien   of   the  attach-  , 
meot  does  not  Impair  the  valldltr  or  | 
destroy   the   power  of   the  court'! 
mandate,  but  Is  practically  a  sobftt- 
tutloB  of  the  sorstlea  on  the  osdH* 
taking  in  place  of  proiterty  •*■ 
curlty  for  the  whole  or  a  portion  of 
the  plalntifTs  claim.    The  givlnf  ol 
an  undertaking  to  discharge  the  kt- 
tachment  does  not  preclude  th«  de- 
fendant from  moving  to  vacate  the 
attachment     (Rowles  v.  Hoare,  tl 
Barb.  <N.  T.)  888;  Oarbutt  v.  Aaft 
16  AbbPr   (N.  T.)   189:  Claflta  t. 
Basra,  67  HowPr  <W.  T.)  78:  Currta 
v.  RUey.  14  NTWklyDlg  407.)  TUi 
establishes  the  proposition  that  ibt 
attachment  Itself  survives  the  glvlDf 
of  such  undertaking,  and  -that  the 
giving  thereof  In  nowise  Impairs  tbt 
effectiveness  of  the  attachment  It- 
self.  We  do  not  think,  however.  It  li 
necessary  to  pursue  this  question,  u 
we  concur  In  the  views  expressed  Id 
the  opinion  of  Mr.  Justice  Ingralun 
In  the  case  of  Union  Square  Bank  t. 
Relchman,  decided-  by  Mm  at  ^MCial 
Term,  which,  not  being  reportM.  w* 
give  In  full:   "The  attachi^ient  in  Ihia 
case  was  not  vacated,  and  there  Is 
no  claim  by  defendant  that  the  tX- 
tachnient  was  improperly  granted,  or 
that  the  defendant's  property  was  not 
properly  levied  upon  under  the  at- 
tachment.    The  defendant  by  com- 

g lying  with  the  provisions  of  the 
ode  and  giving  an  undertaking  to 
secure  the  payment  of  the  plaintltT* 
claim,  baa  procured  an  order  that  tb< 
attachment  be  discharged,  but  the 
court  was  Justified  In  granting  tke 
attachment  and  the  sheriff  was  jasti- 
fled  In  proceeding  under  It  I  tbtnit 
It  clear  that  the  Legislature  b«d 
Iiower  to  provide  that  the  sheriff 
could  retain  the  property  levied  oa 
under  the  attachment  until  his  feet 
were  paid,  where  the  attachment  ns 

Sroperly  Issued  and  where  it  was 
Ischarged,  only  because  the  defend- 
ant had  availed  himself  of  the  pro- 
visions of  the  Code  allowing  him  to 
substitute  the  personal  obligation  ot 
the  sureties  in  place  of  the  prmwty 
attached,  to  secure  any  Judgmant  that 
the  plaintiff  might  obtain.  The  eases 
cited  by  the  moving  party,  the  yln- 
clpal  one  of  which  Is  Howe  v.  tJ.  S. 
Reflector  Co..  86  Hun  (N.  Y.)  407. 
do  not  apply,  for  in  that  caM  the 
attachment  had  been  vacated  mud  m 
discharged  because  of  the  ■nbatlto- 
tlon  of  other  security.  X  think  the 
Legislature  Intended,  by  subdlvlstoB 
2  of  sccUon  17  of  chapter  SSS  of  the 
Laws  of  1890.  as  amanded  by  chap- 
ter 418  of  the  Laws  of  1892,  to  allow 
the  sheriff  to  retain  posoosstoa  oi 
the  property  levied  upon  until  his 
fees  and  poundage  are  paid,  whether 
the  attachment  was  dlschaj-ged  bT 
order  of  the  court,  or  the  action  vu 
settled:  and  while  that  provlslos 
would  be  inoperative  In  a  case  where 
the  attachment  was  vacated  beoaaee 
It  was  Improperly  granted,   and  the 

Slalntiff  was  not  entitled  to  have  the 
efendant's  prOberty  held  to  secure 
any  Judgment  tnat  he  might  obtate. 
it  Is  operative  where  It  appeared  that 
the  attachment  was  property  ob- 
tained, and  the  action  mBM  either 
settled  or  the  attachment  aiB<Aiarged 
by  reason  of  the  substitution  of  other 
security,  I  think,  thwfere.  the 
sheriff  is  entitled  to  hold  the  prop- 
erty levied  upon  under  tlie  attach 
ment  until  his  fees  are  paid,  and 
upon  the  payment  of  such  re«a  ho  Is 
directed  to  deliver  the  property  9» 
the  defendant.  The  amount  ot  the 
fees  can  be  taxed  on  aotlca.'  **  Xa*- 
lor  T.  Magnolia  Metal  Go,,  t  ApvL  IHv!- 
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ATTACBUSNT 


[6C;J.l.  387, 


Tiakting  any  legal  obligation  a^siimed  to  the  par^ 
Utfl  oe» earned  in  the  eauseJ"  It  hu  b««n  balcU 
howerer,  under  some  statutes,  that  the  disefaaiigB 
of  the  ben  of  attachment  by  the  giving  of  a  bwkA 
te  tidte  its  plaoe  does  not  "vacate  the  wht  of  at* 
taebment^^ 

[i  394]  (3)  As  AppaaraaM.  Where  the  attach' 
Bi£Qt  defendant  givee  a  lN»nd  for  the  diBBolataMi 
or  dischai^  of  the  attaiehment,  or  for  t^e  par- 
foTHiaBee  o£  the  judgment^  it  o|WateB  as ,  an  ap- 
peanmoe,  so  that  th«i!e»£ter  th«  action  proioeeds  in 
personam  as  though  it  had  been  commenced  by 
the  service  of  an  ordinary  summons  and  no  attach- 
ment had  been  issued,  and  a  persooal  judgment 
is  rendered  as  in  ordinary  cases     and  it  has  4)«o 


SH.  %U,  n  NTS  tt,  S  TtTAnnCae 
1»Q  [app  dlsm  149  N.  T.  691  mtm,  44 
KG  IIZS  mem], 
[e]    BobA  •o»ait««m*ft  to  nttafy 

A  replevy  bond,  conditioned  to  satiwy 
the  judgment  or  pay  the  value  of  the 
property,  waa  held  to  dijcharfre  the 
altaohmeTit  absolutely.  Carotherfl  v. 
WilhersoD.  t  Tel.  A.  Civ.  Caa.  1  35S. 
But  Bee  Klldare  Xumber  Co.  v. 
Atlanta  Banlc,  91  Tax.  9S.  41  SW 
44. 

[f1  Bond  oonditioBMI  fox  p*is 
fonnanoa  of  iuArm*n%  or  fozthoom- 
la«  of  proportr  or  Um  Tiaa«i.^Where 

abona  given  to  release  attached 
property  was  conditioned  that  de- 
fendant  should  perform  the  Judgment 
of  the  court,  or  that  the  property  at- 
tached or  its  value  should  ba  forth- 
coming, and  subject  to  the  courts 
order,  the  lien  created  by  the  attach- 
ment was  not  thereby  dlasolved.  and 
the  court  had  power  to  order  a  sale 
thereof.  Lee  v.  Newton,  87  SW  789, 
87  KyL  1004. 

[g]  Bond'  to  Mtltfr  jnogntost  to 
▼mlno  of  itropSTtT. — Where  defendant 
gave  a  bond  under  the  statute,  con- 
ditioned to  "satisfy  Hucb  Judgment, 
to  the  value  of  the  property  attached, 
as  may  be  rendered  against  him. 
etc..  It  was  held  that,  although  it 
mlsm  be  different  if  the  attachment 
was  quashed  by  Judicial  order,  the 
mere  bonding  of  the  property  re- 
leased only  the  seizure.  Love  v. 
Voorhles.  13  La.  Ann.  549. 

Cb]  VBdertaklac-  to  xwersnt  levy. 
—The  giving  of  an  undertaking  to 
prevent  the  Levy  of  an  atuchment 
under  the  stanite  wnlch  contemplates 
that  the  sheria  jmsLV  have  .commenced 
the  execution  of  the  *rlt  not  only 
pre-ventB  him  from  making  any  fur- 
ther levy  but  also  prjevents  him  from 
keeping  any  property  already  at- 
tached, and  releases  any  levy  already 
made.  Preston  v.  Hooo,  S4  Cal.  405. 
1    I*  487. 

ri]  Bffeel  OB,  avpeel  ftom  order 
deoi^iW  dlseolanon. — After  the  at- 
tactiment  has  bean  released  by  exe- 
catJnff  the  statutory  bond,  defendant 
cannot  prosecute  an  appeal  from  an 
order  denying  a  tnotlOn  to  dlsBolve. 
TboiZMM  v.  Craig.  <0  Mlniv  501,  ,62 
KW  lliS. 

Vib.  Jones  v.  Stewart,  (Tenn.  Ch. 
A-J    «1  ETW  106. 

(a]  A,  snbetantlal  encmmhranoer 
tiavtns  only  constructive  notice  of 
tbe  levy  takes,  unatfeoted  by  the  at- 
tachmenL  Nichols  v.  Chittenden,  14 
CoIol   a.  49.  E9  P  954. 

77.     In  re  Federal  Biscuit  Co.,  214 
221.  ISO  CCA  ft35  (construing 
Kew  ~7ork  statute).  _ 

TO.  V.  8  — Barry  v.  Foyles.  1  Pet. 
ail.  7  L.  ed.  1S7  (uonatrulng  Mary- 
land statute). 

Om--  Hendrlx  v.  Cawthorn.  71  Oa. 

742:  Held  v.  Moore.  12  Qa.  3$S. 

ni.  Shatpe  v.  Horran,  144  111.  3S3, 

%%.  vnB^  It;  Peo.  ▼.  Cameron,  7  III. 
4«S:  Snglies  v.  S^weman,  78  ill.  A. 
4M.  ^ 

Kr-— ^Buver  r.  Ball,  S  Bibb  331; 
iCoOoraiack  V.  Benaersour  10  KyL 

iCiC  J.-22]  " 


La^Kendan  ir.  Brown,  7  La.  Ann. 
C<|. 

Mich. — Butcher  v.  Leather  Co.,  148 
Mich.  662,  66fi,  112  NW  llOw  12  Ann 
Cas  ICS  felt  Cyc]. 

Ulnn.— HEtachelman  v.  Skluner,  46 
Minn.  196.  48  NW  776. 

Mo.— Payne  v.  SneU.  8  Mo.  409, 

N.  M.— Leusch  v.  Mlckel.  1»  N.  M. 
28,  113  P  595. 

Or. — Winter  v.  Union  Packing  Co., 
51  Or.  97,  93  P  930;  Bunneman  v. 
Wagner,  16  Or.  433,  1-8  P  841,  8  AmSR 
306. 

Pa. — ^Borden  v.  Amertoao  Surety 
Co..  159  Pa.  465.  2S  A  301;  Albany 
City  Ins.  Co.  v.  Whitney,  70  Pa.  248; 
Bellah  v.  Poole.  8  Del.  Co.  282. 

S.  C. — Harrison  v.  Casey.  3  S.  C. 
L.  390. 

Tex, — Shirley  v.  Byrnes.  84  Tex. 
625 ;  Kennedy  v.  Morrison,  31  Tex. 
207. 

See  also  cases  supra  note  68. 

[a]  It  la  othenpiM  in  the  ease  of 
a  nonresident  dezendant.  HUton  v. 
Consumers'  Can  Co.,  108  Ta.  356,  48 
SE  899. 

lb]    BSeot  notloc^-iDefendant 

by  entering  Into  bond  and  releasing 
the  attachment  has  notice  of  the 
pendency  of  the  suit,  and  is  bound 
to  appear  and  answer  to  the  action, 
or  suffer  Judgment  by  default  upon 
the  calling  of  the  Case,  according  to 
the  practice  of  the  court.  Shields  v. 
Barden.  6  Ark.  469. 

[c]  Advertisenunt, — ^Where  the 
attachment  Is  dissolved  by  the  giving 
of  a  bond  to  abide  the  final  judgment 
the  prooeeding  need  not  be  adver- 
tised. Bulce  V.  Lowman  Gold,  eto^ 
Uln.  Co.,  64.  Oa.  769;  Camp  y,  Cahn,  58 
Ga.  558;  Reynol^  v.  Jordan.  19  Oar 
436:  Richmond  County  Inferior  Ct 
V.  Barr,  Dudl.  (Oa.)  22. 

[d1  BeweseaUttoB  of  abpeat  d«- 
feudaati — ^Wnen  defendant  appears  by 
agent  and  bonds  the  proiierty,  the 
bond  will  be  considered  as  represent' 
Ing  his  principal,  so  as  to  bind  btm 
to  comply  with  the  conditions  of  the 
bond  to  defend  the  suit  or  abide  by 
the  Judgment  that  May  be  rendered, 
and  it  Is  not  necessary  to  appoint 
an  attorney  to  represent  the  absent 
defendant.  Kendall  v.  Brown*  7  la. 
Ann.  666. 

[e]  Waives  of  tiau  allowed  for 
appearing. — By  giving  a  release  bond 
defendant  waives  the-  time  allowed 
for  appearing  and  ahswerlng  In  cases 
of  notice  by  publication.  Shields  v. 
Barden,  6  Ark.  459. 

[f]  The  court  mar  pertalt  amead- 
mevts  in  the  same  manner  as  though 
the  writ  had  never  "been  sued  out. 
Hughes  V.  Foreman,  78  til.  A.  460. 

[g]  AMaohouSnt  against  nattonal 
IWiiV  I  ft  bond  glve^  to  dissolve  an 
attachment  «n  property' of  a  national 
bank  seized' before  flnal  Judgment  Is 
void  under  U.  S.  Rev.  St.  (  6242,  and 
therefore  is  not  such  an  appearance 
as  to  render  a  Judgment  on  the  bond 
valid..  Piantws"  Loan,  eta.  Bank  v. 
Berry,  91  Ga.  264.  18  SB  137. 
.  ,l\t\  Mjiil3twatit«r  oX  defsadant.— In 
deiermining  the  question  whether  the 
suit  id»all  proceed  when  defendant 
Is  In  bankruptcy,  the  proceeding  Is 


bMn  ilcld  that  th«.giving  ot  a  t^levy  bond,^'  or-a 
bond  <onditi(nied  to  have  the  property  f  orthedm-- 
iagV^  is<8Uffioidat.to  ofierate  as  an  Af^WBTaiice. 

605]  (3)  On  Right  to  QoMtioB  oc  Attack  At- 
tadmuat — (ft)  Foribooming,  DeUvery,  or  Beplevr' 
Bond.  As  &  bond  ior  the  redelivery .  or  fortbeoBah> 
.  ing  of  the  property^  or  which  does  net  dissolve  «r. 
dbehaiige  the  aVtacbmeikt,  iriil  aet;prfiTent  defend- 
ant from  moving  thereafter  to  discha]*g«  tlio  uune,^^ 
It  foUovs  that  tbe  giving  of -soeh  a  bond  does  not- 
bar  A  subseqaeiDi  raption-or  other  prooeeding  by 
d^endAnt  to  yaeaie.  the  attachaient,^^  although  it 
haiB  been  held  thai:  ithe  giriog  .o£  a  fortheoming' 
bond  is  an  admisBion  of  the  validity  of  the  levy^ 
wbieh.esti^  defeodoAt  from  BMrnng  to  quash  iL^ 

to  be  treated'US  an  attachment  sulC 
HIU  T..  Hardbkg, :  9S  in.  77.  ' 

[1]  Bealal  of  Htle. — Where  a  non- 
resident  "-defeadant  in  attaohmenb 
gives  a  bond  for  the  payment  of  th& 
debt,  he  cannot  psevent  a  decree  by 
showing  that  be  did  not  have  title  t« 
the  property.  Stephens  v.  Green* 
County/ Iron  Co.,  11  Heisk.  <Teon.> 
71.  .■    .  , 

79.  Peebles  v.  Weir,  60'  Ala.  418; 
Richard  v.  MoDOey,  39  M1bs.:857. 

(a]  Void  lerw— The  execution  of 
such  a  bond  Is  sufflolent  to  .sustain 
a  ^dgrosBt  by  default,  altheuch  the 
levy  of  the  attachment  la  void. 
Peebles       Walr.  6«  Ala.  41.3. 

[b]  A  vsplevr  bond  -ODUilUeueit 
that  defeBdaat  shall  appsae  and  pw- 
fMui  the  jmdgawMt  binds  him  not 
only  to  appear  but  also  to  pay  sutdl 
Judgment  a»  «nay  be  rendMed  against 
hint.  Cole  v,  XUlUy.  I&  Oa.  431;  Rey- 
nolds V.  Jordan,  19  Ga.  486. 

80.  Chasitaln  v.  Armstrong,  85  Ala. 
215,.  3  8  788;  Brenner  v.  U<^er.  9a 
Pa.  274  (holding  that,  upon  the  exe- 
cution pi  a  bond  which  vtMt-  condi- 
tioned for  the  surrender  of  the  prop- 
erty  in  the  event  of  the  reooverj  of 
Judgment,  the '  proceeding  beiM^e  a 
mere  personal  action). 

81.  See  supra  i  692. 

[a]  Where  the  dtflT«vr  boud  dl»* 
dMiVM  the  attaefemest  a  motion 
thereafter  ti  nug&tory.  AuBtln  t., 
Burgett,  1»  Iowa  Se2, 

82.  U.  S.— Correy  v.  Lake.  6  F. 
Cas.  Nq.  8.259,  Deady  469  (constru- 
ing Orcsen  .statute). 

Ala.— Jones  v.  Baxter,  146  Ala,  620. 
41  S  7*1,  119.Am8B  ftt, 

Iowa."-AHertQp  v.  Bldrldge,  Bt 
Io«»  709.  10  NW,8S2.  Contra  New 
Haven  Lumber  Co.  t.  Raymond.  7t 
Iowa  226.  40  NW.  S20t  J.  L  Case 
Threshing  Mach.  Oo.  v.  UerrlUi  88 
lom,  54«,  27  NW  742. 

Kan. — Tyler  v.  Safford,  24  Kan. 
589.  ... 

Miss.— Montague  v.  Gaddls.  $7 
Miss.  453. 

Nebr,- — ^WllsM  v.  Shepherd.  1^ 
Nebr.,  16.  16  NW  828;  Hilton  v.  Ross, 
9  Nebr.  iOfi.  2  NW  862.  . 

N.  M.— ^olxman  V.  Martlnes,  t  If. 
M.  371.          ^      ,  . 

Pa. — Dlenalt  T.  Aronia  Fabric  Co.. 
2  Pa..  Co.  296.  . 

Va.— aaflip  V.  Steenbock,  18  QratU 
(59  Va.>  842. 

ta]  Bond  In  latenatlve  for  pay- 
ment or  vetHm  of  propert7.^A  bond 
gi|Ven  by  attachment  defendant  con-t 
dltloned  for  the  payment  of  the  debt 
and  costs,  or  for  the  return  of  the 
property,  doM  not  bar  a  motion  to 
dissolve  the  attaohmertt.  Dlenalt  y. 
AronJa  Fabric  Co..  2  Pa.  Co.  206. 

[b]  U  the  attachment  Is  void  for 
want  of  a.  suttdent  affidavit,  it  is 
not  validated  by  the  execution  of  a 
forthcoming  bond.  R.  F.  Rlvenac 
Constr.  Co.  V.  KUmey.  173  Ala.  721, 
56  SW  206;  Oliver  v.  Kinney,  173  Ala. 
593.  56  8  203.  , 

83.  Fenner  y.  Boutte,  72  Miss.  271, 
16  S  259.  Cbmpare  Jonea  v.  Bnxter. 
146  AlA.  620,  41  S  7S1.  119  AmSR  54 
(holding  that  a  void  levy  is  not  vali- 
dated by  the  execution  of  a  forth- 
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So  idBo,  where  the  bcmd  does  not  dissolve  the  at- 
tachment without  an  order  of  discharge,^  tlte  giv- 
ing of  the  bond  does  not  pieclnde  defendant  from 
moving  to  dismiss  the  attachment,"'  and  a  replevy 
bond  does  not  preclude  defendant  from  traversing 
the  truth  of  the  grounds  of  attaehment,"  or  from 
moving  to  dismiss  the  attachment.^' 

[i  696]  (b)  Diswlntion  Bond.  Where,  however, 
defendant  gives  a  dissolution  or  disehaige  bond, 
or  a  bond  conditioned  to  perform  the  judgment, 
which  operates  to  dischai^e  the  attachment  alto- 
gether,** and  makes  the  obligors  unconditionally 
liable,**  this  would  seem  to  render  immaterial  the 
validity  or  even  the  existence  of  the  grounds  on 
which  the  attachment  was  baBed.*°  As  to  this, 
however,  the  authorities  are  not  uniform,  and  while 
the  decided  weight  of  authority  is  in  support  of 


the  view  that  the  giving  of  each  a  bond  operata 
as  a  waiver  on  the  part  of  the  attachment  defend- 
ant to  move  for  a  diaaolntion  of  the  attachment 
thereafter,  and  estops  him  to  deny  the  aaS&aenej 
of  the  grounds  on  wliioh  it  was  issued  or  the  r^ 
larity  of  the  proceedings,'*^  the  courts  of  a  number 
of  states  adhere  to  ike  view  that  defendant  maj 
proceed  to  vacate  the  attaehment  notwithatandiD; 
the  giving  of  such  a  bond.*^* 

[i  697]  (4)  On  Bight  to  Proceed  to  Judgment 
It  is  obvious  that,  under  ordinary  circumstances,  the 
giving  of  a  bond  to  release  the  property  attached  or 
to  discharge  the  attachment  can  have  no  effect  what- 
ever on  the  right  of  the  attachment  plaintiff  to 
proceed  to  judgment  in  the  main  action,  but  under 
a  statute  permitting  a  defendant  in  attaehment, 
brought  for  a  debt  not  due,  to  give  a  bond  eoodi- 


oomlnp  bond);  Reynotds  v.  Marquette 
Clr.  Judge.  125  Mich.  445,  84  NW  628 
(holding  that  the  giving  of  the  stat- 
utory bond  for  the  release  of  prop- 
erty attached  is  not  a  waiver  of  de- 
feats In  the  service  of  the  writ,  as 
the  bond  merely  stands  In  the  place 
of  the  property). 

[aj  Vhw,  where  defendant  In  at- 
tachment replevied  the  property  lev- 
ied on,  he  cannot  complain  that  there 
was  no  proof  that  the  property  was 
that  of  defmadant  or  In  his  posses- 
sion, nor  that  the  description  of  the 
property-  was  too  Indeflntte  to  Iden- 
tic the  property  and  base  a  judg- 
ment. Hoag  V.  Rogers,  9  Qa.  A.  SSO, 
72  BE  46. 

{b]  XCowever,  the  giving  of  a 
forthcoming  bond,  pursuant  to  Code 
(1913)  C  106  a  10  Ci  4464).  does  not 
waive  irregularities  In  the  attach- 
ment proceedings.  Home  Distilling 
Co.  V.  Hlmmel.  (W.  Va.)  82  SE  1094. 

84.  Ord*r  of  Olaohaxve  see  supra 
I  690. 

85.  Love  V.  Voorhies.  18  La.  Ann. 
649  (where  It  appeared  that  the  stat- 
ute provided  for  a  bond  conditioned 
that  defendant  would  satisfy  the 
Judgment  to  the  value  of  the  prop- 
erty attached).  See  algo  Edwards  v. 
Prather.  22  La.  Ann.  334;  Avet  v. 
Albo,  21  La.  Ann.  349;  Brinegar  v. 
Griffln,  2  La.  Ann.  154;  Myers  v. 
Perry,  I  La.  Ann.  372;  Pallhea  v. 
Roux,  14  La.  82;  Baker  T.  Hunt,  1 
Mart.  (La.)  198. 

86.  Ferryman  v.  Pope,  94  Ga.  672, 
tl  SE  715;  Brumby  v.  RlckofT,  94  Qa. 
429,  21  SB  232;  Montague  v.  Oaddle, 
ST  Miss.  453  (where  the  bond  did  not 
operate  to  discharge  the  lien), 

87.  Walter  v.  Klerstead,  74  Qa.  18 
(holding,  however,  that  defendant 
after  replevying  the  property  can 
move  to  dismiss  a  void  attachment, 
but  not  ati  Irregular  or  erroneous 
one):  Bruce  v.  donyera.  54  Oa.  678 
(which  Involved  a  motion  on  the 

rand  of  a  defective  afltdavit,  where 
appeared  that  the  remedy  was 
available,  although  ordinarily  a  re- 
plevy bond  dissolved  the  attachment, 
there  being  no  other  way  but  by  giv- 
ing the  bond  for  defendant  to  retain 
the  possession  of  the  property). 

88.  See  supra  8  693. 

89.  See  Infra  5  71R. 

90.  Sanger  v.  Hlbbard.  2  Ind.  T. 
547  53  SW  330;  McCormack  v.  Hen- 
derson. 10  KyL  541;  Brafly  v.  Onf- 
froy.  37  Wash.  4R2,  79  P  1004. 

91.  U  P. — Barry  v.  Foyles.  1  Pet. 
311,  7  T*.  ed.  1G7  (conslrulnp  Mary- 
land statute) ;  Lindsey  v.  Mexican 
Crude  Rubber  Co..  197  Fed.  775; 
Blount  V.  American  Lead,  etc..  Co.. 
161  Fed.  714,  88  CCA  574  (under 
Missouri  .statute):  Wolf  v.  Cook,  iO 
Fed.  432  (con^itrulng  Wisconsin  stat- 
ute). See  al.^o  Pacific  Nat.  Bank  v. 
Mixter.  124  U.  S.  731.  8  Spt  718.^91 
L.  ed.  567:   Huff  v.  HutchiulwnJ'l* 


Ark. — Ferguson  v.  Gltdewell,  48 
Ark.  196.  2  SW  711  Tdlst  earlier  cases 
under  provisions  before  the  code, 
for  which  see  Ward  v.  Carlton.  26 
Ark.  662,  where  the  bond  was  con- 
ditioned that  defendant  would  ap- 
pear and  answer  plaintlfTs  demand 
and  pay  and  abide  the  Judgment  of 
the  court,  and  defendant  was  b\- 
lowed  to  controvert  the  truth  of  the 
affidavit,  because  under  the  statute 
then  existing  defendant  could  not 
otherwise  obtain  Immediate  posses- 
sion of  the  property  but  by  the  exe- 
cution of  such  a  bond;  Childress  v. 
Fowler,  9  Ark.  169;  Delano  v.  Ken- 
nedy. 5  Ark.  457]. 

Cal. — Bailey  v.  XitnK  Indemn.  Co.^ 
5  Cal.  A.  740.  91  P  416.  But  com- 
pare Winters  v.  Pearson.  72  Cal.  553. 
14  P  304  (where  the  statute  pro- 
vided for  the  procurement  of  an  or- 
der discharging  the  attachment  upon 
executing  a  prescribed  undertnklng 
and  the  court  said  that  the  right  to 
move  thereafter  to  discharge  the 
writ  was  expressly  given  by  statute). 

111.— Hill  V.  Harding.  93  ni.  77. 

Ind.  T. — Sanger  v.  HIbbard,  2  Ind. 
T.  547.  53  SW  330. 

Iowa. — Austin  v.  Burgett,  10  Iowa 
302. 

Ky,— Thompson  v.  Arnett,  64  SW 
735,  28  KyL  1082*  Inraan  v.  Strat- 
tan.  4  Bush  445  [foil  Haxelriag  v. 
Donaldson,  2  Mete.  4451;  Bronuy  v. 
Vinson,  9  KyL  401. 

Mich.— Paddock  v.  Matthews,  3 
Mich.  18. 

Minn. — Rachelman  v.  Skinner,  46 
Minn.  196.  48  NW  776. 

Miss. — Wharton  v.  Conger.  17 
Miss.  5 10.  See  also  Fenner  v. 
Boutte.  72  Miss.  271.  16  S  259. 

Mo. — Payne  v.  Snell.  3  Mo.  409. 

N.  D. — Fox  v.  Mackenzie,  1  N.  D. 
298.  47  NW  886. 

Okl.— Moffltt  V.  Garrett.  28  Okl. 
398.  lOD  P  5SS.  138  AmSR  818,  32 
LRAN8  401  and  note. 

Or. — ^Bunnemann  v.  Wagner,  16  Or. 
438.  18  P  841,  8  AmSR  SOS. 

S.  D. — Wyman  v.  Hallock,  4  3.  D. 
469,  5?  NW  197;  McLaughlin  v. 
Wheeler.  2  S.  P.  497.  47  NW  818; 
McLaughlin  v.  Vheeler.  1  S.  D.  497, 
47  NW  816. 

Wash. — Brady  v.  Onffroy,  37  Wash. 
482,  79  P  1004.  See  also  Gutter  v. 
Joiner.  56  Wash.  202,  204.  105  P  45? 
[clt  CycL 

Wis'.— Bimngsley  v.  Harris.  79 
Wis.  103.  48  NW  108:  Dlerolf  v.  Wln- 
terfleld,  24  Wis.  143.  See  Sheviin  v. 
Whelen,  41  Wis.  88. 

See  Endress  v.  Ent,  18  Kan.  236. 

[a]  Boob  »  bond  Is  an  vsoondl- 
tional  oontraot  to  pav  whatever 
Judgment  shall  be  rendered  against 
defendant  on  the  merits  of  the  case, 
which  obligation  Is  not  dependent 
on  the  regularity  of  the  attachment. 
Brady  v.  Onffroy,  37  Wash.  482.  79 
P  1004. 

[b]  Ooiidltio&  to  pay  stun  fovnd 
to  be  UsB  on  property^ — In  a  pro- 
ceeding to  enforce  the  lien  a  bond 


conditioned  to  pay  such  sum  as  may 
be  found  to  be  a  lien  on  the  pro|MrtT, 
not  to  [tay  any  Judgment  that  ma; 
be  rendered  against  the  princlpsl.  u 
not  a  waiver  of  defects  in  the  serr- 
ice  of  the  writ  Reynolds  v.  Mar, 
auette  Cir.  Judge,  125  Mich.  445.  U 
NW  628. 

[c1  The  givlBr  of  a  bomd  by  s 
tkud  pezson  to  secure  the  release  of 

property  which  has  been  attached  la 
his  hands  will  not  preclude  a  de- 
fendant not  a  party  to  the  bond  fron 
moving  to  quash  the  writ.  Ripoo 
Knitting  Works  v.  Johnson.  93  MIcIl 
129,  63  NW  17;  Pierce  v.  Johnson, 
93  Mich.  126.  63  NW  16.  18  LRA  48(. 

[d]  When  partus  Istsrveiis  and 
bond  property  attached,  they  are 
estopped  from  denying  that  there  li 
any  property  attached.  Frost  t. 
White.  14  La,  Ann.  140. 

[e]  A  motion  to  qnaah  th*  I««y 
upon  the  ground  that  the  propertr 
seized  was  not  subject  to  attach- 
ment is  demurrable  where  made  af- 
ter the  giving  of  a  bond  to  discharge 
the  attachment,  as  there  is  no  levy 
to  quash  when  this  has  been  done. 
Morrison  v.  Alphin,  23  Ark.  136. 

[f]  Denial  of  UabStty  off  nop- 
erty  to  attachment. — Giving  a  bond 
to  discharge  the  property  will  be  a 
waiver  of  the  right  to  movA  to  va- 
cate the  attachment  on  the  ground 
that  the  attached  property  was  not 
liable.  Morrison  v-  Alphin.  23  Ark. 
156. 

[g]  •ttflelsaoy  of  aflOavlt, — The 

recitals  in  an  undertaking  given  to 
procure  the  release  of  property  at- 
tached under  a  writ  of  attachment 
that  the  writ  of  attachment  was  Is- 
sued, and  property  levied  on  ther«- 
under,  etc.,  are  conclusive  on  the 
surety  on  the  question  of  the  sniBI- 
ciency  of  the  amdavit  on  wUdi  the 
attachment  was  based  and  of  the 
writ  Itself,  Bslley  v.  .^Dtna  Indsran. 
Co..  5  Cal.  A.  740.  91  P  416. 

[h]  Oflttw  for  dlwwivUcM.  of  Bt- 
taohmsBt  voldaMs  msvslv  Wy- 
man V.  Hallo^  4  a  D.  469.  S7  NW 
197. 

SlU.  V.  R— OlldOen  v.  WhltUer, 
46  Fed.  437:  Lehman  v.  Berdln.  IS  P. 
Cas.  No.  8,216.  6  IHII.  840  (ponstm- 
ing  early  Arktuisas  statuts;  for  pres- 
ent rule  In  Ariiansas  SM  preceding 
note). 

Ga. — Bruce  v.  Conyera.  E4  Qm.  671. 
See  Black  v.  Scanlon.  48  Oa.  IS. 

Ind. — Carson  v.  The  Steam  Boat 
Talma,  3  Ind.  194:  Root  v.  Monroe. 
5  Blackf.  694. 

N.  T.— Lawlor  v.  BCagnolla  Metal 
Co..  2  App.  Dlv.  B52.  38  NYS  St.  > 
NYAnnCas  100;  Garbutt  v.  Banff,  IS 
AbbPr  189  (In  which  case  it  ap- 
peared that  the  statute  provided  that 
defendant  might  move  In  mil  casM 
for  a  discharge  of  the  attax^unent). 
But  see  Blldersee  v.  Aden.  <S  Battb 
175;  Coleman  v.  Bean.  32  HowPr  nH 

Oh. — Leavitt.  etc.,  Co.  v.  Ttoe— 
berg,  83  Oh.  St.  330,  98  M4; 
William   Bdwards  Co.   v.  Ooldst^lh 


Vor  later  OMS^  dmSofneato  and  ehucss 


In  tlM  law  see  enmnlntlve  AnnotatloBi^  naw  title,  B^C*  and  aMe  mwkK 
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tioned  f&t  the  paymtot  'of'the  deM'at  tetahty  it 
baa  beeo  htiA  that  the  «x«ditoT  eaniiot  proawd  to 
jodgmenfe  after  the  hobd  is  given."  • 

69S]  <&)  ^  Bisht  4o  PoMBtan^*  Where 
defendant  m  a^nehmeiit  axeemUa'  and  delivers,  to 
the  attachmg  officer  a  bo&d  in  eomforaiity  to  1^ 
fltatate  for  the  release  o£  the'pn^rty'«r  the  dis- 
flhu^  of  the  attaehment  he  becomas  entitled  to  the 
ppsseoiM  of  the  attached  properly,'*  and  it  be^ 
eomes  th»  -duty  of  tlievattacbii^  Affieer  to  deliver 
meb  pnperty  to  hiau"*  Where  th*  attadhmettti 
tiBehais«d  by  the  giTing  of  an  undertaking  de* 
fttodaat  may  be  regnived  to  pay-'tiM  fees  and 


S»  Oh.  St.  »bt:  88  tm  8T7;  JSgtca  v. 
Lumsdeiw  2  Dlan^  16S}  Robb  v.  Mll^ 
ler  Mercbant  Tailoring  Co,  ..7  Oh. 
Clr.  Ct.  »1.  8  Oh.  Clr.  Dec.  #Bj;  Sflx- 
ton  T.  Plyxalre,  S  Oh.  Clr.  Ct,  ZM.  i 
OK  Ctr.  Dec  118  .  (holding  that  the 
statute  which  allowed  r  mdtlon  to 
dlacharao  an  B.tta'chinetit.  cenerally 
applied  to  forthcoming  as  wall  as 
discharge  bonds).  '  ' 

Pa. — Pemau  v.  Butcher,  118  Pa. 
292.  «  A  eT. 

3.  C— Bates  v.  Kllllan,  17  S.  C. 
fiSX. 

Tez. — Gould  V.  Baker,  IS  Tex.  CIt. 
A.  869.  85  SW  708. 

tt.  Chnreh.  v.  Henry.  IT  La.  70 
(construlnK  Mississippi  statute). 

[a.1  9h»  AlAicMl  of  tte  aatf6n 
does  not  release  the  obligors  on  such 
a  bond  from  llabllHj,  bUt  an  action 
may  be  broug-ht  on  the  bond  If  the 
debt  be  not  paid  at  maturity. 
Church  T.  Henry,  17  Lia.  79. 

93.  ■eoMBlty  for  redeHvarr  of 
urouTir  to  defeadant  in  order  to  fix 
llaUUtr  «B  bond  see  Infra  |  707. 

M,  Stevenson  v.  Palmer,  1+  Colo. 
5«5.  24  P  5.  20  AmSR  295;  Keith  v. 
Moore.  3  Oh.  Oir.  Ct.  482,  2  Oh.  Clr. 
Dec  245;  Herrera  V.  Nets,  I8  Philip- 
pine S<6.  See  a3mo  Sohults  v;  Orlm- 
vood.  27  R.  I.  137,  60  A  lOSS,  114 
AmSR  83. 

[a1  TlM  effect  of  a  forUiooiiiSinr 
bOBA  in  attachment  is  to  release  the 
sherin  from  care  of  the  property  at- 
tached and  to  give  possession  pend- 
ing suit. ■ubjeot'tw  the  coarfe  orders. 
Heltonald  t.  liowen.  145  Mo.  A.  49, 
130  SW  6S. 

fb]  Th»  attMduneat  et*ditor  hM 
ao  loagar  mas  rltfbt  to  retain  pos- 
session of  the  property  after  the 
dissolution  of  an  attachment  on  giv- 
ing bond.  Pcsme  t.  Coyne,  79  Conn. 
57».  «5  A  978. 

Id  Whim  tts  -WTtt  aireots  the 
oMoear  to  toka  Msuitr.  an  order  for 
the  relesse  of  the  property  hi  not 
neosasary.  Bailey  t.  .Atna  Indemn. 
Co..  fi  CaL  A.  740,  91  P  418. 

rdi  Vaannast  of  dhargis  Inenrfsd. 
— wib«ei  a  Osfendant  'Mtbse  live 
stock  has  been  attached  filed  h. 
proper  delivery  bond  which  was  ac-' 
cepted.  he  was  entitled  to  poaseselon 
withont  payment  of  charges  already 
fnciu-red  for  keying.  Milburn  v., 
Marlow.  4  OreenB  <IOwa)  17. 

[e]  Panaant  of  ahevlff's  faas^ 
(1  >  "WTiene  an  attachment  Is  dle- 
charved  by  the  giving  of  an  under^ 
Caking'  which  does  not  provide  in 
terms  for  the  payment  of  the  sher- 
iffs fees,  defendant  must  pay  them 
before  be  is  entitled  to  a  return  of 
the  property. .  lATlor  v.  Magnolia 
Heta.1  Co.,  i  Appt  DlT.  552,  38  NTS 
28.  3  WTAsraCaa  100  [app  dism  149 
N.  7.  SBl  mem.  44  NB  1125  meml; 
Union  Sqaare  .Bank-  Relchman,  3 
KTA.nnCas  108.  note.  <2)  But  it 
aeemff  tJkat  If  4he  thea  are  provided 
for  in  tbe  undertaking  defendant  Is 
entitled  to  a  return  of  the  property 
vitltoat  tttetr  payment.  L>awlor  V. 
Msgncai*.  _Metal  Co.,  supra. 

[f]  tfrte*  of  dischaiwe  seed  not 
taimttt  jwaimw  of  redellTerr. — Etls- 
wo^S  V.  AiDtt  3  AbbNCas  (N.  T.>  9. 

Igl  MUb.%  to  sue  for  destrnetlon 
Sf  iM<niw9l>  riiiii  holding  property 
by  Tirtiw  Of  a  farthcomlAff  bond  In 


attachment  1«  entitled  to  sue  for  Its 
aevUkent  dastruetlen.  Xjoularllle, 
iT'i^'i'^'  Ala,  60S. 

•6.   as.--9tOCera  y.  Moore,  40  Oa. 

386.  . 

N.  '  T.^— Jones  v;  Ooiild,  114  App. 

^^Or^^oh^  T,  Hbi8baw,,17  Or.  308, 

Philippine.— Herrera          Kela.  16 


PhiUppina  366. 

wis. — Wheel 
8S6.  S.N1Kr.ie9. 


Wheeler  V.  McDlll,  51  Wis. 


[a]  metnm  to  place  of  removKl. 

— An  ofllcer  who  has  attached  chat- 
tels and  removed  them  for  safe-keep- 
ing is  not  bound,  on  receiving  the 
bond' provtaed  for  in  the  Atatuce,  to 
return  them  to  the  place  from  wheixce 
he  removed  them.  Clark  v.  WUaos, 
14  R.  L  13. 

[b]  'Vay"  eenstmed  as  '•mwt." 
— The  word  "may"  in  Hill  Code  S 
IS 4,  providing  that  the  sheriff  "may*^ 
deliver  property  attached  to  defend- 
ant on  his  giving  a  bond,  etc.,  is 
equivalent  to  the  word  "must,''  and 
when  a  sufllcient  undertaking  la  ten- 
dered to  the  eherifl!  under  said  sec- 
tion. It  Is-hta  duty  to  accept  it  and 
to  release  the  property  to  the  obligor. 
KoHtt-T.  Hlnshaw,  17  Or.  808,  20  P 
629. 

[c1  Breaeb'of  bond  sot  predloable 
on  snneBAsr. — If  an  officer,  after 
having  attached  property,  M  ten* 
dered  the  proper  statutory  security 
he  Is  bound  to  surrender  the  prop- 
erty, and,  InaBmach  as  It  is  bis  Im- 
perative duty  to  do  so,  ihe  perform- 
ance of  such  duty  cannot  be  a  breach 
of  his  official  bond.  If  he  performs 
It  honestly  and  with  due  diligence  to 
protect  the  rights  of  plaintiff. 
Wheeler  v.  HoDUl.  51  Wis.  366,  8 
NW  169. 

[d]  Oflloev  not  bound  to  seanre 
debtor  fkem  Integferanoe.  Where  a 
shwtS  on  receipt  of  a  fortboomlnK 
bond  has  surrendered  possession  of 
attached  property  be  is  not  bound  to 
secure  the  debtor  from  interferenoe 
with,  his  possession  by  third  parties. 
Patch  Wessels.  46  Ulch.  249.  9 
NW  269. 

[e]  raUnre  to  surender  vosaes- 

slon. — Where  a  bond  was  filed  to 
discharge,  an  attachment  of  certain 
money,  failure  of  the  officer  to  sur- 
render the'  money  did  not  invalidate 
subseauent  proceedipgs  under  tbe 
writ.  Jennings  v.  wkU,  217  Mass. 
27«.  104  NE  788. 

96.  Jones  v.  aould,  114  App.  Dlv. 
120,  99  XYS  789;  Lawlor  v.  Magnolia 
Metal  Ca,  2  App.  DlV.  562,  88  NTS 
86  (app  dlsm  149  N.  Y.  591  mem,  44 
NB  1:125  mem,  and  dist  Howe  v.  U. 
a.  Reflector  Co^  36  Hun  407,  8  NY 
ClvProc  8S,  2  HowPrNS  440]. 

"We  concur  In  the  ■views  expressed 
In  the  opinion  of  Mr,  Justice  Ingra- 
ham  In  the  case,  of  Union:  Square 
Bank  v.  Relchman,  decided  by  him  at 
Special  Term,  which,  'not  being  re- 
ported, we  give  in  full:  'The  at- 
tachment In  this  case  ■  was  not  'va- 
cated^  and  there  Is  no  claim  by  de- 
fendant that  the  attachment  was  im- 
properly granted,  or  that  the  defend- 
ant's property  was  not  properly  lev- 
ied upofu  under  the  attachment.  The 
defendant,  by  complying  with  the 


eharges  of  ibe  levying  officer,  as  a  condition  of  re^ 
eeiviug  baok  poesesaion  of  the  property."' 

4»6j  (6>  On  Liability  to  Penaaui  JndgnMit. 
Vbe  giving  of  a  statutory  bond  by  defendant  in  at- 
taohment  does  not  preelode  the  rendition  of  a  per- 
sonal judi^ent  against  him  for  ths  funonnt  of 
plaintiff's  olaim."' 

[i  700]  (7)  On  Bicht  to  Qowtioa  OwnenUp  of 
Bn^azAy.  Where  the  attachment  defendant  gives 
bond  for  the  payment  of  the  debt,  he  cannot  pce- 
Tcmt'Jtf  deome  against  him  by  shoving,  that  he  did 
not  have  title  to  the  property  attachdd,'"  and  where 
a  strainer  to  an  attaehment  suit,  in  posaeasion  of 
provisions  of  the'  Code  and  giving  an 

en  order  tfit^htf'CtndDuS^^  Wfi- 

PK^ei^  iKiyftad  ron  under  the  attsidb- 
men!  UBtll  his  fees  were  paid,  where 
the  >a.tta«hnlent  was  properly  isMed 
and  Hrhare  tt  was  discharged,  «  ' 
becajuse.  the  defendant  had  aval 
hfrtsblf '  Of  the  provisions  of  ^ 
Cocle  allQRtaSihlsD  to  substitute  the 
personal  obligation  of  the-  su  ret  leg 
In  place  of  the  property  attached,  to 
serure  any  judciiierU  Ihiit  the  plain- 
tiff inifiliL  obtain.  Thy  ca^es  cited 
by  the  moving  party,  the  j)riji<;lpal 
one  of  which  la  Bowe  v.  Hcflt^ctof 
Co..  36  Hun  407,  do  not  apply,  lur  in 
that  case  the  attachment  had  been 
viacated  and  not  discharged  because 
of  the  substitution  of  other  secur- 
ity. I  think  the  I-^efrislature  intend- 
ed, by  .subdiviKion  2  of  .=ortion  17  of 
ohapl.T  ,".L'3  of  (he  l.aw.i  of  ISliO.  as 
amended  by  chapter  418  of  the  Laws 
of  1892.  to  allow  the  sheriff  to  re- 
tain possession  of  the  property  lev- 
ied upon  until  his  fees  and  poundage 
are  paid,  whether  the  attachment 
was  discharged  by  order  of  the  court, 
or  the  action  was  setUed;  and  while 
that  provision  would  be  inoperative 
In  a  case  where  the  attachment  was 
vacated  because  it  waa  improperly 
granted,  and  the  plaintiff  'was  not 
entitled  to  have  the  defendant's 
property  held  to  secure  any  Judg- 
ment that  he  might  obtain.  It  la  op- 
erative where  It  appeared  that  the 
attachment  was  iH'operly  obtained, 
and  the  action  waa  either  settled  or 
the  attachment  discharged  by  reaaon 
of  the  substitution  of  other  seonrity. 
I  think,  therefore,  the  sheriff  is  en- 
titled to  hold  the  property  levied 
upon  under  tha  attadunent  until  hla 
fees  are  paid,  and  upon  the  payment 
of  sQch  fiees  he  is  directed  to  de- 
liver the  property  to  the  defendant." 
L«wlor  V.  Magnolia  Metal  Co.,  2  App. 
Dir.  662.  656,  38  NTS  86.  8  NTAnn 
Cas  100. 

97.  Mosh^I  T.  Reed^  67  8W  272, 
SO  KyL  10. 

[a]  ZUnetiatlon.^Plalntlff  ha'ving 
secured  an  attachment  before  a  Jus- 
tice of  the  peace  for  rent  due.  as 
authorized  by  Ky.  St.  (1903)  S  2302, 
defendant,  on  transfer  to  the  circuit 
court,  gave  bond  for  the  return  of 
the  property,  as  provided  for  in  Civ. 
Code  I  214.  Defendant  sold  the 
property,  and,  on  rule  to  show  cause 
why  the  amount  of  the  bond  should 
not  be  paid  Into  court  after  Judg- 
ment that  plaintiff  had  a  lien  on  the 
property,  defendant  and  his  sureties 
denied  the  proper  execution  of  the 
bond.  While  the  issues  thus  raised 
were  undetermlnedr  plaintiff  filed  an 
amended  petition  asking  personal 
Judgment  for  the  rent  due,  and  it 
was  held  that  the  bond  did  not  pre- 
lude a  personal  Judgment  for  the 
rent.  Moshell  v.  Reed,  97  SW  372. 
30  KyL  10. 

98.  Stephens  v.  Greene  County 
Iron  Co..  11  Heisk.  <Tenn.>  71. 
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the  attftehed  property,  grimes  a  redelivery  undertak- 
ing under  the  statute,  he  cannot  thereafter  assert 
oiraership  and  try  the  right  of  property  under  the 
statute.*'  On  the  other  hand,  however,  it  haa  been 
held  that  a  bond  conditioned  to  release  attached 
property,  to  pay  any  judgment  that  might  be  ren- 
dered, or  to  have  the  property  ready  to  satisfy  it 
was  not  a  recognition  of  the  title  of  defendants, 
and  could  have  no  force  as  a  ratification  of  an  nnau- 
thorized  purchase  by  another.^ 

[$  701]  (»)  On  UabUily  to  Snbsa^aant  AttMh- 
BLent.  It  has  been  held  that  the  giving  of  the  stat- 
utory  bond  will  n«t  bar  the  isananoe  of  another  at- 
tachinent  where  it  appears  that  the  surety  is 
solvent  and  the  security  insufficient;*  and  where 
one  claiming  to  be  owner  of  personalty  attached  as 
the  property  of  another  gives  a  forthcoming  bond, 
this  does  not  entitle  him  to  retain  the  property 
as  against  a  subsequent  attachment  creditor  while 
such  bond  is  in  force,  unless  be  gives  another  forth- 
coming bond.^  It  follows  that  where  the  property 
released  is  subsequently  seized  and  sold  on  another 
attachment,  the  snreties  on  the  release  bond  cannot 
be  held  liable  for  failure  to  deliver  the  property.* 

[$  702]    (9)  On  Bigfata  with  BMptct  to  Attadt- 


BiMit  BmA.  .  TW  exMvtko  ot  the  stft^uUury  bend 
for  the  discharge  oi  an  attachment  does  not  oper- 
ate as  a  waiver  o£  the  tif^t  to  deoMBd.  additiooal 
or  inereased  asawit^  irtm  the  attwhrnent  plain- 
tiBJ^  or  to  «siop.def«idaQt  ia  attaehmeot  from  main- 
taining an  aotiofi  on  thftattaohmmt  bond  to  reeorer 
his  costs  «iid  the  daiaagea  which  he  may  have  m- 
tained  by  roMtm  of  the  attaefainent^  if  it  is  finally 
detemined  that -plaintiff  hod.  no  cause  of  aetion.* 

[i  703]  •  k.  Effact  of  Antti*  SvvarMAMi,  or 
Stay  Bnid.  Ia  the  absence  oi  statutory  {Hnvision 
it  is  held  that  a&  appeal .  vndertaking  «aiuiot  be 
given  the  foiDce  of  a  fortbeoming  bond  or  be  per- 
mitted otherwise  to  altar  the  status  of  the  attached 
property,^  the  lien  of  Uie  attachment,  or  the  liabil- 
ity of  the  obligors  on  a  delivery  bond}*  but,  on  the 
other  hand,  it  has  alao  bean  held  that  a  snpersedeas 
bond,  which  must  be  given  to  secure  whatever  judg- 
ment is  rendered  in  a  court  of  error,  is  a  sabstitate 
for  plaintiff's  security  by  attachment  or  by  bond 
given  by  defendant  to  disatUve  an  attachment' 

704]  1.  Liability  of  Oblicora— (1)  In  Qwal 
The  liability  of  obligors  on  a  bond  to  release  at- 
tached property  depends  upon  the  purpose  of  the 
bond  and  the  nature  of  the  condition  thereof,"  and 


M.  Allyn  v.  Col^  8  Nebr.  (Unoff.) 
235,  91  NW  606. 

1.  Woods  T.  Robertson,  SI  Mich. 
64. 

a.  Stewart  V.  Dobbs,  39  Oa.  82. 
But  compare  Shull  v.  Barton,  66 
Nebr.  716,  77  NW  1S2,  71  AmSR  6»8 
(holdinK  that  when  attached  prop- 
ertr  Is  m>leTied  and  delivered  to 
the  claimant,  and  the  replevin  bond 
required  br  statute  Is  given  and  ap- 
prored,  then  that  property  pending 
the  replevin  action  cannot  m  law- 
fully taken  bjr  attachment  or  execu- 
tion at  the  suit  of  plaintifC  who  has 
attached  tt). 

3.  HarrlH  t.  Stewart,  66  Ark.  666. 
47  8W  634. 

4.  Cordaman  v.  ICalone,  61  Ala. 
BS6  (where  A  attached  property  of 
B,  who  gave  a  replevin  bond  for  It, 
with  C  as  surety,  and  subsequently 
D  attached  the  same  property,  which 
was  taken  from  Cs  posseselon  by 
the  ahertft,  who  refused  to  receive 
Cs  affidavit  of  claim,  and,  with 
knowledge  of  the  prior  attachment, 
allowed' D  to  take  the  property  and 
sell  it,  and,  upon  A  recovering  Judg- 
ment, it  was  held  that  C  was  not 
liable  for  a  failure  to  deliver  the 
property,  as  A's  remedy  was  against 
the  Rherifr  or  D). 

Btfeaa*  of  rar«ti«B  rnunllT  aee 
Infra  SI  717-7a7. 

6,  Dusseldorf  v.  Redlioh,  14  Hun 
(N.  T.)  624. 

Additional  saoBVltr  ttmm.  aMaeb- 
wairt  plalMUr  iraaMallT  ace  Infra  I 
296. 

e.  AnvlI  Gold  Mln.  Co.  v.  Hoxale. 
126  Fed.  724.  60  CCA  492.  Compare 
Gutter  V.  Joiner,  S6  Whsh.  202,  105 
P  467  (holding  that  where  defend- 
ant In  attachment,  without  moving 
against  the  attachment,  gave  a  re- 
dellverr  bond  and  regained  posses- 
sion of  the  attached  property,  he 
thereby  admitted  the  veJldfty  of  the 
attachment,  and  waived  his  right  of 
action  for  damages  on  the  attach- 
ment bond  on  his  subsequently  suc- 
ceeding in  resisting  a  reoovery  on 
the  merits). 

7,  Colllna  v.  Burns,  16  Colo.  7,  26 
P  145.  flfe  also  Spencer  v,  Rogers 
T^ocomotlve  Works,  13  AbbPr  (N. 
T.)  180  supra  I  679. 

[al  Bond  to  preveat  Ivrj. — In 
1894  plaintiff  secured  an  attachment, 
and  delivered  It  to  the  sheriff  to 
levy,  but  the  sheriff  accepted  a  bond 
from  the  debtor,  and  did  not  make 
the  levy.  In  1897.  while  the  action 
was  pending,  after  an  appeal  and 
reversal  wherein  an  appeal  bond  had 


been  filed,  plaintiff  secured  another 
writ,  and  delivered  it  to  defendant, 
who  was  then  the  sheriff,  but  defend- 
ant refused  to  make  the  levy.  The 
debtor  beoama  insolvent  bafore  ren- 
dition of  Judgment,  and  plaintiff 
was  unable  to  ooUeot  tho  entire 
amount  of  Ms  idalm  on  tbe  attach- 
ment bond  given  to  tbe  former  aher- 
tS.  In  an  action  tor  failure  to  levy 
the  second  writ  it  was  held  that,  al- 
though Code  Civ.  Proc.  t  •71*  pro- 
vides that  a  Judgment  or  Hen  by 
attachment  ceases  on  the  execution 
of  an  appeal  bond  on  appeal  from 
the  judgment,  the  debtor's  bond,  giv- 
en to  prevent  levy  under  the  first 
writ,  was  not  superseded  or  de> 
stroyed  by  the  execution  of  the  ap- 
peal bond.  Ayree  v.  Burr,  132  Cal. 
126,  64  P  120l 

8.  Bbner  v.  Held,  126  Fed.  680,  60 
CCA  370;  State  v.  McGlothlln.  61 
Iowa  312,  16  NW  137;  Williams  v. 
Roblson.  21  Iowa  4*8.  See  alao 
Chrlsman  v.  Jones,  34  Ark.  73. 

[a]  mastxaUoa, — A  discharge  of 
the  Hen  of  an  attachment  could  only 
be  accomplished  by  giving  a  bond  in 
oonformtty  to  the  provlsloa  of  the 
statute  for  that  purpose  to  perform 
Ihe  Judgment  or  decree  of  the  court; 
that  the  condition  of  an  appeal  bond 
that  appellant  shall  perform  and  sat- 
isfy the  decree  of  the  court  "should 
the  same  be  confirmed,  or  the  ap- 
peal and  supersedeas  IM  dlsmissea" 
does  not  discharge  the  lien  of  the 
attachment.  MagiU  t.  Bauer,  SO 
Gratt.  (61  Va.>  540. 

[b]  Oonoarram  UabtUty  ot  sure- 
ties on  bond  for  release  of  property 
or  discharge  of  attachment  and 
sureties  en  appeal  bond  see  infra  9 
716. 

9.  Broughlon  v.  Baylor,  129  Ky. 
ISO,  110  SW  866,  SS  KyL  611;  Russia 
Cement  Co.  v.  Le  Page  Co.,  174  Mass. 
349,  3S8,  6B  NB  70  (where  it  was 
held,  however,  that  if  the  amount 
of  such  a  bond  Is  to  be  fixed  upon 
tbe  theory  that  the  security  which 
defendant  already  has  la  to  eontlnue 
and  that  the  supersedeas  bond  is 
merely  to  supplement  such  security, 
the  supersedeas  bond  is  not  a  sub- 
stitute for  the  attachment  or  pre- 
vious security,  and  does  not  dissolve 
the  attachment  or  discharge  the  pre- 
vious dissolution  bond.  This  was 
under  a  construct  Ion  of  a  federal 
court  rule  requiring.  In  relation  to 
supersedeas  bonds,  that  "such  in- 
demnity, where  the  Judgment  or  de- 
cree la  for  the  recovery  ef  money 
not  otherwise  secured,  must  be  for 


the  wtvoH  amount  of  th«  Jadgment 
or  decree  .  .  .  but  in  all  suits  wbtfe 
the  property  in  oontroveray  neeee- 
sarlly  follows  the  event  ot  the  suit 
.  .  .  or  where  the  property  Is  la  the 
custody  of  the  marshal  ...  or  when 
the  iurooeeda  thereof,  or  a  bond  (or 
the  value  thereof.  Is  ia  the  eostedr 
or  control  of  the  court,  indemnltr  is 
all  such  oases  1m  only  required  la  u 
amount  aufflcient  to  secure  the  sosi 
recovered  for  the  use  and  deteatkn 
of  the  property,"  as  applied  to  m- 
persedeas  bonds  upon  the  aJIowaeoe 
of  a  writ  of  error  to  a  circuit  oovrt 
by  the  circuit  court  of  appeals  upon 
a  Judgment  In  the  former  for  tbe 
recovery  of  money,  secured  by  an 
attachment  and  by  a  dtsstdutleo 
bond). 

[a]  AvpUoatloa  of  ral«,^Wbere 
plaintiff  and  defendant  were  sureties 
on  a  forthcoming  bond,  and  plaintiff 
subsequently  beosaie  a  aurefy  en  a 
supersedeas  bond  given  on  an  ap- 
peal by  the  principals  In  the  same 
action,  and  after  the  appeal  was  dlt- 
mlssea  by  the  court  in  proceedlogi 
against  the  sureties  oA  the  forth- 
combig  bond  plaintiff  was  required 
to  pay  the  value  of  the  property  fw 
which  the  bond  was  execnted,  be 
could  not  recover  against  defendanL 
Brou^hton  V.  Baylor,  129  Ky.  ISO.  U« 
GW  86&_S>  KyL  611. 

[b]  BBtoppel  to  set  up 

The  fact  that  defendant,  sa  attoraer 
for  tbe  principals  on  a  farthcomtas 
bond,  advised  an  appeal  -irould  Mt 
estop  hhn  from  interposliw  the 
fense  that  the  execution  oic  tbe 

fiersedeas  bond  released  til 
lability  oh  the  forthcmfiaK  h 
where-  he  did  not  request  or  urge 
execution  of  the  aopersedeas'  boad 
his  relation  as  surety  on  the  for 
eomfngi  bond.    Broughton  v.  Saylsr. 
130  Ky.  180,  110  SW  S6S,  13  Kyt.  €t 

[c]  O^nasl   (1)   by  ^ivai 
to  review  a  Jastloe'^B  Judgmaat  In 
taohment,  and  a  MattttOry  boad 
the  i-paymeat  of  any  Jad«i«Mat 
raay'De  rendered  In  the  cirtcnAt 

dlsBOlves  the  attsOhment   

hoof  V.  Prenderirast,  0<  HIch.  It,'  N 
NW  792  Celt  Bushey  v.  ftetha.  « 
Mich.  166,  7  NW  802.  and  «xp1  ThM 
T.  I>unham,  74  Mich.  114.  41  VTW  1M 
16  AmSR  616]),  (2)  and  an  a^im 
bond,  conditioned  substantially  tmi 
oartiorari '  bond,  releases  -Oka  pMai 
erty  from  the  lien  of  aatairikHil 
fBuShey  v.  Rathk,  46  Midi,  in,  i 
NW  802)- 

10.  See  Gilbert  V.  Tmk,  ll« 
A.  BBS  [aff  214  111.  237.  73  KB  SS 
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eannot  be  extended  by  a  subsequent  order  of  eourt 
consolidating  the  action  in  which  the  sttaohmeat 
issued  with  another  aetion.^*  The  relation  of  cred- 
itor and  debtor  between  a  surety  for  the  return  of 
attached  property  and  the  attachment  creditor  arises 
at  the  very  time  the  suretyship  begins.^'  In  Mas- 
saehusettB  a  bond  to  dissolve  an  attachment  is 
breached  on  the  faihire  of  the  sureties  to  pay  the 
araount  of  the  jadgment  raadered  within  thirty 
days  after  its  date.^' 

U  706]  <S)  IdftUUty  of  SoxetiM  f«r  Waste  or 
Ocnvmion.  Where  attached  property  is  replevied 
with  the  intentioc  of  wasting  and  conTevting  it, 
and  the  sureties  on  the  bond,  had  notice  of  sneh 
mtentaom,  they  axe  jointly  Mafole  with  their  princi- 
pal for  the  eonversioD.** 

[f  706]  (3)  Uabflitr  Of  Tenon  Bonding  P»|^ 
erty  without  Enoiritdgo  ov  Ooosent  of  Attachment 
Defendant.  A  covenant  to  pay  to  plaintiff,  in  an 
action  the  amount  which  may  be  recovered  thmin 
within  thirty  days  firom  final  judgmmt,  eon- 
sid^tiim  of  the  delivery  by  the  officer  to  the 
promisor  of  the  property  attached  on  tlie  writ,  may 
be  enforoed,  aUbough  it  was  made  without  Uie  re- 
quest or  knowledge  of  defendant  therein.^* 


[f  707]  (4)  Necessity  for  BedeUyerr  of  Prop- 
er^. It  nas  been  held  that  a  bond  for  the  release' 
of  attached  property  or  the  discharge  of  an  at- 
tachment does  not  become  operative,  and  no  liabil- 
ity attaches  to  the  sureties  thereon,  unless  or  until 
the  attached  property  is  redelivered  to  the  attach- 
ment defendant  or  his  agent;"  but  there  is  also 
anthoril7  for  the  view  that,  where  the  preetiee  nn- 
der  ihe  statute  requires  an  order  diachargiim:  the 
attaohnmnt  upon  the  execution  of  the  proper  Ixmd, 
if'  the  condition  of  the  undertaking  ia  for  the  re- 
lease of  the  property  from  the  attachment  and  not 
from  the  possession  of  the  officer,  the  condition 
is  eocqylied  with  b^  an  order  discharging  the  at- 
tachment, and  it  is  immaterial  whether  the  property' 
was  -redelivered  to  def  «idiant  or  not.'^ 

[i  708]  (6)  NecesBity  for  Jodgment— <a) 
GoniiraL  There  must  ordinarily  be  a  disposition 
of  the.  cause  requiring  payment  of  judgment,  some 
claim  adjusted  for  the  aatisf action  of  which  the 
property  is  required,  or  some  order  of  court  under 
which  the  production  of  the  property  becomes  a 
duty,  before  liability  under  a  forthcoming  or  disso- 
lution bond  can  arise  but  the  conditions  of  the 
b<md  may  be  such  that  a  failure  to  redeliver  the 


[a]    mtartntUom^d)     A  bond 
executed  tn  aubatltutlon  for  an  at- 
tachment   against    the    property  of 
two  defendants,  which  recited  that 
If   such    defendants,    "or    either  of 
them,  shall  pay  any  Jad^ment  that 
may  be  recovered  against  them  or 
either  of  them  In  such  suit,"  or  If 
**ln  default  of  such  payment,  we  the 
Maid  obligors  sh^n  pay  to  the  oSlcer 
having  the  execution  issued  on  said 
Judgment    on    demand,    the  actual 
'«ralue  of  the  Interest  of  said  William 
J.  Merrttt  and  Lucas  R.  Merrltt,  or 
either  of  them,  as  the  case  may  be. 
fn  said  attached  ijroperty  at  the  time 
of  said  attachment,    then  the  bond 
should  be  void,  bound  the  obUgors 
to  pay  any  Judgment  which  might  be 
i-endered     against     defendants,  or 
elfher  of  them,  to  the  value  of  their 
fntereat,  or  that  of  either  of  them 
In   the  attached  property.  Snelllng 
•v-   Merrltt,  85  Conn.  8S,  81  A  1039. 
<SJ  "Where  defendants  bound  them- 
««Ive)S  to  pay  plaintiff  and  a  sheriff 
-«w-l>o  levied  on  attached  property  a 
crcirtaln  sum,  and  the  undertaking  ret 
^lt«d  the  attachment  by  plaintiff  of 
a.     certain   Interest  in  merchandise, 
ttie  sherifTs  levy  thereon  and  posses- 
sion, and  that  detendante  desired  to 
j%a.-ve  the  attached  property  released, 
arx<S  that  the  undertaking  was  fflven 
In    consideration  of  such  release,  and 
on    condition  that,  should  the  attach? 
ment    defendant  pay  any  Judgment 
3.^ra.lnst  him  by  plaintiff,  the  obliga- 
t^»n  was  to  be  null  and  void,  other- 
^  1        to  remain  In  full  force  and  ef- 
f^ct.    the    undertaking,  reasonably 
construed,  bound  defendants  to  pay 
Jadgment  recovered  by  plaintiff, 
[f    ttio  attachment  defendant  did  not 
,3o    jso.    Dacklch  v.  Barlch,  37  Mont. 

P  »S1.  (3)  An  undertaking  by 
j^^^ndants  to  pay  any  claim  which 
Xntlff  might  recover  against  de- 
41«it  corporation  whose  property 
^  ttached  may  extend  to  a  decree 
^  slvi  injunction  suit  which  adjudl- 
^gt,±4t^  plaJntlff's  claim  Involved  in  the 
■  *  ^hment  action.  Perry  v,  Ja- 
■nS^A.  8<  "Vt.  658,  8ff  A  1003. 
^  ft»3  Qemtbumt  UaMUtj.— The  lU- 
kSnty  o*  »  surety  for  the  return  of 
L^-tai^li^  property  Is  contingent,  at- 
«20W^^  *be  receipt  given  for  Its  re- 
carA  Xs  absolute  In  terms.  Qoldberg 
r  FM-ker.  87  Conn,  sfi,  87  A  555,  « 
'«.i«3<S  1097,  AnnCa6l914C  1059. 
'reT  X*m*Ud""to  aottoa  la  whldi 
lamMA  CtvWL—Where  a  forthcoming 
!Xnd  MCited  that  a  writ  of  attach- 
Issued  out  of  the  circuit  court 
f   Oook  county  at  tbe  suit  of  Emit 


Gasch  and  Charles  Deubler,  plain- 
tiffs, and  that  by  virtue  of  that  writ 
tbe  sheriff  had  attached  the  prop- 
erty; and.  It'  was  stated  that  if  the 
property  attached  should  be  lOrth- 
ooralng  to  answer  the  Judgment  of 
the  court  In  said  suit,  the  obligation 
was  to  be  void,  the  sureties  were 
bound  only  in  the  one  case  described 
In  the  boad,  although  tbe  bond  re- 
cited that  -the  same  property  was 
also  subject  to  attachment  writs  In 
Ave  other  caoes.  OHbert  v.  Yunk, 
JJO  111.  A.  S68  [aff  214  111.  237,  78  NB 

•XMVC*  mooad.  for  the  restitution  of 
property  attached  they  bind  them- 
selves to  pay  the  personal  Judgments 

gat   may   thereafter   be  rendered, 
ck  V.  Lang.  16  Znd.  A.  603,  44  ITE 
665. 

,  [e]  Xffcet  of  Uawf  to  no- 
iUw  of  appeal*  The  appeal  in  the 
attachment  suit  having  been  per- 
fected, and  defendant  thereafter  hav- 
ing executed  a  bond  to  secure  a  re- 
lease of  the  property  pending  appeal, 
plaintiff's  faflure  to  announce  his  in- 
tantioa  to  appeal  did  not  defeat  the 
liability  of  the  sureties  on  such  re- 
delivery bond  on  reversal  of  the 
judgment.  Sheldon  v.  Blgelow,  124 
Iowa  666.  100  NW  502. 

11.  Thixton  V.  Goff.  6  KyL  765 
(holding  that,  where  attached  prop- 
erty was  in  the  custody  of  the  officer 
and,  third  persons  claiming  sach 
property  having  been  enjoined  from 
taking  It,  the  officer  took  from  them 
a  bond  stipulating  for  a  performance 
of  the  Judgment  In  that  case  by  pay- 
ing plaintiff  such  sums  as  might  be 
adjudged  him  in  that  action.  If  It 
should  be  adjudged  that  tbe  Injunc- 
tion was  properly  granted,  the  lia- 
bility of  the  surety  on  the  bond  could 
not  be  extended  by  reason  of  a  sub- 
sequent order  consolidating  the  at- 
tachment and  Injunction  cases). 

la.  Goldberg  v.  Parker,  87  Conn. 
99.  87  A  555,  46  LRANS  1097.  Ann 
Casl914C  1059.   

13.  Bogers  v.  Abbot,  206  Mass. 
270.  92  NE  472.  188  AmSR  394. 
.  1^  Powell  v.  Thompson,  80  Ala. 
61  (so  holding  In  a  case  where  a 
tenant's  crops  were  replevied  after 
attachment  levied  by  the  landlord 
and  after  expiration  of  the  tenancy 
and  the  tenant's  removal  from  the 
premises). 

16.  Hayes  v.  Kyle.  8  Allen  (Mass.) 
300  (holding  further  that  such  cove- 
nant might  De  enforced,  although  the 
property  did  not  bdong  to  the  cove- 


nantor, and  w:is  not  In  his  posses- 
sion, and  pcri.^jhed  before  the  recov- 
ery of  Judjriiioiil  In  the  acrtion). 

16.  "\Villi;irn.«on  v.  Blattan.  9  C:il. 
500;  K(idy  v.  Moore,  23  Ktin.  113; 
Couse  V.  Phelp.'j,  11'  K;in.  S'l^;  Mc- 
Goniglc  V.  Gordon,  11  Kan.  167;  Cor- 
telyou  V.  Maben.  40  Nebr.  512, 
NW  94:  Drovera'  Live  Stock  Commn. 
Co.  V.  Custer  County  State  Bank.  19 
Okl.  802.  91  P  850. 

ta]  A  physioa]  MdeUTtxy  la  not 
necessary,  but  If  the  officer  points 
out  the  property  and  offers  to  sur- 
render it.  It  Is  sufficient.  Cortelyou 
V.  Maben.  40  Nebr.  512.  59  NW  94. 

[b]  Tba  Caet  of  a  rslease  of  the 
property  and  its  seizure  and  sale  on 
execution  does  not  change  the  rule. 
Eddy  V.  Moore,  23  Kan.  113. 

[c]  Th«  Riretiss  are  not  estoppsd 
to  show  that  the  principal  never  re- 
ceived the  property.  Cortelyou  v. 
Maben,  40  Nebr.  61S.  69  NW  94. 

[d]  SnbManent  attatflunant  of 
vHnmta  anxMadeied  to  sheriffs 
Where  all  creditors  attaching  during 
the  pendency  of  the  flrst  suit  acquire 
an  Interest  In  the  forthcoming  bond, 
the  Burettea  on  «uch  bond  are  not 
liable  for  the  value  of  the  goods  not 
surrendered  to  the  sheriff  when  sub- 
sequent  creditors   only  attach  the 

groperty  actually  surrendered  to  him, 
Lutledge  V.  Corbin.  10  Oh.  St.  478. 

17.  Gardner  v.  Donnelly,  86  Cal, 
367,  24  P  1072;  McMillan  v.  Dajia.  It 
Cal.  339.  See  also  Adler  T.  Baltser, 
54  N.  T.  Super.  614. 

18.  Ark. — Adams  v.  Jacoway,  34 
Ark.  542. 

Ky. — Fnrrls  v.  Matthews,  149  Ky. 
455.  457,  149  SW  390  felt  Cycl;  Hans- 
ford v.  Perrln,  8  B.  Mon.  595;  Combs 
v.  Trimble,  7  KyL  517;  Thixton  v. 
Goff.  5  KyL  765. 

La. — Dorr  v.  Kershaw,  18  La.  57. 
See  also  Love  v.  McComas,  14  La. 
Ann.  201. 

Mass. — O.  Sheldon  Co.  v.  Cooke,  177 
Mass.  441,  59  NE  77;  Smith  v.  Jewell, 
14  Gray  222. 

Mo. — McDonald  v.  Loewen,  14S 
Mo.  A.  49,  130  SW  52. 

Pa. — Borden  v.  American  Surety 
Co..  2  Pa.  Dist.  245. 

Tenn. — Morning  v.  Alexander,  10 
Helsk.  606. 

See  Pales  v.  McDonald,  82  R.  T, 
406.  79  A  969. 

[a]  Where  the  bond  is  conditioned 
for  a  reooTsty  of  Jodrmeut  (1) 
plaintiff  must,  of  course,  recover 
Judgment  before  there  can  be  any 
liability  thereon.  O.  Sheldon  Co.  v, 
Cooke,  in  Idass.  441,  69  NB  77.  (2> 
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prc^erty  before  judgment  may  subject  the  obligors 
to  liabUity." 

Nunc  pro  tunc  entry  of  iadgment  A  dissolation 
bond,  conditioned  for  the  payment  of  final  judg- 
ment, is  not  rendered  invalid  by  the  fact  that  the 
final  judgment  is  rendered  nuno  pro  tone  JU  of  a 
previous  term.^" 

Where  other  creditora  may  apply  under  the  stat- 
ute and  have  their  claims  adjusted,  a  bond,  al- 
though conditioned  for  the  return  of  the  goods 
should  judgment  be  rendered  for  plaintiff,  is  for 
the  benefit  of  all  such  creditors  and  will  be  con- 
strued to  refer  to  any  plaintiff  who,  as  applying 
creditor,  has  filed  a  declaration  and  recovered  judg^- 

709]  (b)  Character  of  Jndgmflatr-aa.  IitO«n- 
waL  The  judgmoit  to  secure  the  performance  or 
satisfaetion  of  which  a  bond  ia  exeeated  is  ndi^ 


narily  the  Anal  judgment  andor  whieh  piaintaff  ii  «i- 
titled  to  be  paid  or  defendant  to  be  diseharged;" 
bat  a  jud^nent  upon  a  verdict  eastainiag  allegatima 
of  fraud  upon  whieh  the  attachment  was  baaed  is 
not  an  essential  prereqnisite  to  a  leoovery  on  t)u 
bond.^». 

710]   bb,  K«Deauty  fear  Direction  ai  to  Attub- 

ment.  Whether  the  judgment  must  involve  a  deci- 
sion as  to  the  attadunent,  or  a  direction  as  to  the 
attached  property  in  order  to  render  the  soretici 
liable,  .19  a  sQattdr  mUch  deptind*.'upDB  the  ecndi- 
tion  of  the  partioolAr  bond  in  question.^*  On  tbe 
one  hand  a  raerB.  persfxial  judgment  is  held  insoffl' 
cient  upon  whwh  to  predicate  the  breaofa  of  a  bond 
to  have  the  propenty  forthcoming,  or  to  pay  its 
value  to  the  extent  of  any  judgmeat  whieh  may  be 
r^i4ered,^-.aad  »  coifditioB,'  to  v^hm  the  property 
i£  BO  diMOted.midiHtK  as, order  of  court  ha  ssdi 


An  attachment  undertaking  by  a 
Buret y  coitip;iny  to  pay  "the  iiniount 
of  any  judgment  wliicli  may  be  re- 
covered" in  an  action  apainsl  the 
principal  was  continfrent  upon  the 
recovery  of  a  judRTnent  and  as  to 
the  amount  of  the  judji'iionf.  Peo, 
V.  Metropolitan  Surelv  Co..  20ri  M. 
T.  135,  98  NI^  -Wl.  AruiCaslltirtl)  lliO 
[alt  148  Apii  l>iv,         !:;:  xvs  '^.■i.:]. 

[b]  DlaBolutlon  of  foreiim  attacll- 
neat  after  default  judfrment. — 
Where  a  foreign  atlacliincnl  was 
dissolved  by  enterlntj  bond  after  de- 
fault Judgment,  the  giviiip:  of  a  bond 
rendered  such  judgment  a  niilliiy, 
and  liability  on  the  bond  could  not 
accrue  until  a  personal  judK'ncnt 
was  retidored.  Bordea  v.  Amcrlciin 
Surety  Co..  2  Pa.  Dl.st.  ElTi. 

[c]  Motion  for  special  jndfrmeiLt. 
—Where,  after  verdict  against  de- 
fendant In  tea  attachment  case  but 
before  judgment,  defendant  waij  ad- 
Swiifill  a  bankrupt,  and  &  inotlon  was 
fliea  by  defendant  to  continue  itte 
ca.ie  lo  await  his  disclinrfie  In  bank- 
rupt I'v,  mill  1  hi  !'.'ii|ii  IP}  pl-i  in  t  j  (f  flied 
a  iiioiioji  for  entry  til'  si)fci;iJ  Judg- 
ment to  enable  him  to  proceed 
against  the  surety  upon  the  bond 
gTven  by  defendant  to  dissolve  the 
attachment.  It  was  held  that  the 
rights  of  the  surety  were  not  In 

Suestlon  on  the  hearlnK  of  plain- 
ITa  motion,  as,  if  he  had  any  de- 
fense to  the  claim  a^lnst  him  as 
surety,  he  could  sat  It  up  when  sued 
on  the  bond.  O.  Sheldon  Co.  v. 
Cooke.  177  Ma.=<s.  441.  69  NE  77. 

[d1  An  order  to  delivar  attaolwd 
propertT  retained  by  a  third  person 
under  a  forthcoming  bond,  which 
provides  for  delivery  when  and 
where  the  court  may  direct,  la  In- 
sufflclent  where  It  falls  to  direct 
when  and  where  the  property  shall 
be  delivered,  McDonald  v,  Loewen, 
145  Mo.  A.  49.  130  SW  52. 

19.  See  Foss  v.  Norrls,  70  Me. 
117. 

[n]  trndertaUng'  to  par  or  rede- 
liver on  demand. — Where  the  officer 
delivers  property  upon  a  contract  to 
pay  a  speclfled  sum,  or  to  redeliver 
it  on  demand,  an  action  may  be  main- 
tained on  the  contract  either  before 
or  after  rendition  of  Judgment  in 
the  suit  in  which  the  property  was 
attached  after  a  legal  demand  made 
for  the  redelivery  so  long  as  he  is 
under  liability  to  the  debtor  or  cred- 
itor for  the  property.  Foss  v.  Nor- 
rls. 70  Me.  117. 

[b]  Bond  oonditlonea  to  dollvar  If 
ordarad  on  partlonlar  data.^ — Where 
the  undertaking  was  for  the  delivery 
of  property  levied  on  "If  so  ordered 
by  the  court  on  the  16th  of  August, 
1878,"  it  was  held  that  the  object  of 
the  agreement  was  to  secure  the  re- 
turn of  the  property  when  it  should 
be  needed  to  satisfy  any  Judgment 
which  might  be  rendered  in.  the 
cause,  and  that  the  fact  that  the 
Judgment  was  rendered  on  a  day 


subsequent  to  that  named  In  tl^ 
agreement  18  unimportant.  Turner 
V.  Armstrong,  9  III.  A-  24. 

30.  Russia  Cement  Co.  V.  L.e  Page 
Co.,  174  Mass.  349,  55  NB  70. 

ai.  Hanness  V.  Smith,  22  N.  J.  L. 
332 

as.  Poteet  V.  Boyd.  10  Uo.  IdO; 
PriU  V.  Drake.  6  Oh.  Dec.  (Reprint) 
1127,  10  An^LRec  565.  See  Russia 
Cement  Co.  v.  Le  Page  Co..  174  Mass. 
349.  55  NE  70:  T'ogel  v.  Dussautt. 
Kl  Mass.  154.  7  NE  17. 

[al  A  flaal  Judgment,  within  the 
meaning  of  the  Massachuaetts  stat- 
ute. Is  the  Judgment  wbioh  In  fact 
ends  the  litigation  by  an  order  of 
the  court  !n  which  the  cause  was 
begun,  or  of  some  higher  court  to 
which  It  is  carried,  entered  in  the 
case  Itself  and  by  virtue  of  the  proc- 
ess by  which  the  suit  was  com- 
menced. Russia  Cement  Oo.  V.  Le 
Page  Co.,  .174  Mass.  349,  66  NE  70. 

[b]  Bntrr  amonatliMr  to  flaal 
jndgment, — A  docket  entry,  reciting 
"Jildgment  and  execution  'stAyed  un- 
til June  2S,  1909.  Upon  payment  of 
15,625.00.  on  or  before  June  25,  1909, 
case  to  be  entered  settled;  otherwise, 
execution  to  be  Issued  on  June  26th, 
1909.  for  full  amount  of  Judgment. 
Interest  and  cost,"  constituted  entry 
of  Judgment  for  pbtlnttff,  with  a 
stay  of  execution  until  J^ne  S&,  and 
constituted  Unal  Judgment  as  of  that 
date  as  affecting  the  Itiiblllty  of  the 
sureties  on  a  bond  for  the  release 
of  property  attached.  Fales  v.  Mc- 
Donald, 32  R.  I.  40«,  79  A  969. 

[cl  Judgment  for  plaintllt  Ian 
danuffes  on  defendant's  oonntar' 
claim. — Where,  after  execution  of  a 
delivery  bond,  defendant  flies  a  coun- 
terclaim for  damages  for  wrongful 
attachment,  and  the  Jury  assejis  dam- 
ages therefor,  but  find  plaintiff's 
claim  to  be  Just  and  render  a  verdict 
for  him  less  defendant's  damages, 
the  property  will  not  be  discharged 
from  the  attachment,  as  the  ficope 
and  spirit  rvf  the  attachment  la^s 
api>f;ii'  to  d.njr  any  dissolution  of 
at taflimf'nl  iifter  a  trial  and  finding 
that  plainllff  is  entitled  to  Judgment. 
Cole  V.  .'^mltb,  83  Iowa  579,  60  NW 
64. 

fd]    After    vacation    of  orljrlnal 

Judgment. —  In  Massachusetts  a  bond 
glvi  ti  In  dissolve  an  attachment  rtoefj 
not  bind  tlu'  obligors  to  satisfy  a 
Judgment  rt-ndored  after  the  original 
JudRment  has  Deen  vficated  upon  pe- 
tition under  the  statute  which  pro- 
vides th.Tt  no  attachment  made,  or 
ball  taken,  shall  be  liable  to  satisfy 
such  Judgment,  another  provision  of 
which  .requires  a  bond  covering  all 
that  the  original  security  covers  he- 
fore  the  first  Judgment  Is  vacated. 
Dresser  V.  Cutter,  161  Mass.  301,  37 
NE  176;  Bush  v.  HoVey,  124  Mass. 
217. 

as.  Com.  V.  Klein,  13  Pa,  Super, 
628. 

84.   See  cases  Infra  this,  section. 


[a]  Bond  conditioned  to  dellnr 
If  attaaiunsttt  la  not  dtosolv*<L— If  \ 

bond  Is '  conditloaed  for  redelivery  If 
plaintiff  recovers  Judgment  and  the 
attachment  Is  net  dissolved,  tht 
obligors  are  not  liable  unUsB  the  at- 
tachment la  not  dissolved.  Creswell 
y  Woodsld^  8  Colo.  A.  614,  4C  P 
*42.  '  ■ 

Ch]  Condition  for  rM0v«ry 
•nlut  Ms^ee  as .  <arrt«fc— ^-Aa 
attachment  was  Btted  Out  after  aa 
assignment  levied  upon  the  property, 
and  the  assignee  summoned  as  gar- 
nishee. To  obtain  a  surrender  of 
property  to  himself  the  a»Blgnee  exe- 
cuted a  bond  conditioned  that  if 
plaintiff'  In  attachment  should  faU 
to  sustain  the  attachment  suit,  or  if 
he  should  sustain. his  "said  suit  so 
commenced  by  attachment"  and  ob- 
tain Judgment  against  the  uatgnee 
as  garnishee,  and  the  assUrnee  sbovld 
pay  the  amount  of  such  Judnun^ 
the  6bllgatton  should  be  t^o.  A 
clause  was  added  that  by  the  term 
"Judgment"  was  meant  Anal  Judg- 
ment, and  that  the  assignee  would. 
In  fuimiment  of  the  condition,  pay 
any  Judgment  which  might  be  ren- 
dered In  the  "attachment  ault  afore- 
said ,  against  the  assignor,  or  against 
the  assignee  as  garnishee.  It  was 
held,  that  the  contingency  provided 
for  in  the  condition  was  a  failure 
on  the  part  of  the  assignee  to  pay 
such  Judgment  In  tbe  attachment  suit 
as  would  reach  the  property  at- 
tached, or  In  other  words  a  Judg- 
ment against  himself  and  not  merely 
a  general  Judgment  against  defend- 
ant in  the  attachment  ault.  Hard- 
castle  V.  Hickman,  26  Mo.  476. 

[cl  Condition  to  return  raewQ 
u  defendant  nnmrrtsnfnl  Plnintiff 
levied  atl  attachment  on  defendant'* 
property.  Defendant  thereupon  exe- 
cuted a  replevy  bond,  and  the  prop- 
erty TTas  delivered  to  him.  The  bond 
was  conditioned  that.  If  defendant 
failed  in  the  attachment  suit,  he  or 
his  sureties  would  return  the  spedOc 
property  to  the  sheriff  within  IhlrtT 
days  after  Judgment.  Defendant 
personally  appeared  and  consented 
to  Judement  against  himself.  l>ut  the 
property  was  not  rettirned  within  the 
thirty  days,  and  the  aheriff  retnmed 
the  replevy  bond  as  forfeited.  anH 
the  clerk  issued  an  execution  a^oUoal 
defendant  and  bis  sureties  to  be  lev- 
ied on  their  property.  It  wajt  held 
that  the  failure  of  the  court,  tn  reo- 
dering  the  Judgment  against  defend- 
ant in  the  attachment  stitL  to  render 
also  a  Judgment  of  sale  of  ITie  pron- 
erty  attached  and  replevied  did  not 
work  a  release  of  the  attachmeirt 
Hen.  so  as  to  make  void  the  net  Of 
the  sheriff  In  returning  the  bond  foVr 
felted  and  the  act  of  the  clerk  tk 
Issuing  the  execution.  Remolds  H 
Wllliama,  162  Ala.  48S;  44  S 

as.  Wright  V.  Manns,  lit  Zul 
422.  IS  NS  IffO:  Smith  T.  Scott.  Sf 
lnd.,84e:  McDonald  T.  L^sS^^lM 


For  Ifttair  eases,  dsrslopmsKto  and  ohufea  In  the  law  see  cumulative  Annotations,  same  tltl^^ace  and  nete  numlMr. 
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dehvery  necesBazy.^' '  Od  the  oUier  band,  where  the 
bond  i^seharges  the  attachment,  releases  the  prop- 
erty from  the  custody  of  the  law,  and  contains  an 
nneoaditional  obligation  to  pay  whatever  judgment 
may  be  rendered  against  defendant,  the  liability  of 
the  sureties  is  fixed  by  a  simple  judgment  against 
defendant}^'  and  there  is  no  necessity  for  a  recital 
that  the  attaehment  U  afiBrmed,'^  or  an  order  for  .ft 
redelivery  or  sale  of  the  attached  property.^' 

{%  711]  (c)  Against  Whom  Rmdered— aa.  In 
GeneraL  It  is,  of  coarse,  necessary  in  order  to  fix 
the  liability  of  the  obligors  in  the  bond  that  the 
jti^;ment  rendered  in  the  action  should  be  against 
the  person  named  in  the  bond  as  the  one  for  the 
satisfaction  of  a  judgment  against  whom  the  bond 
is  executed,  and  a  judgment  against  any  other  per- 
son cannot  have  this  effect.'"  But  it  is  not  neces- 
sary that  the  judgment  should  in  form  be  against 
the  obligors,  even  though  the  bond  is  conditioned 
to  pay  sueh  judgment  as  shall  be  rendered  in  favor 
of  plaintiff  against  the  obligors.'* 


{%  712]  bb.  Against Imms  Than  AU  of  DefandazUf 
— (aa)  In  OenertU.  The  obligors  are  liable  on  a 
bond  for  the  disehai^e  of  an  attachment  conditioned 
for  the  payment. of  the  judgment  which  may  be  re- 
covered against  defendants,  althoiLgh  judgment  is 
recovered  against  a  part  of  defendants  only.^' 

713]  (bb)  Against  Defendant  Other  Than 
Owner  of  Property.^^  Where  the  property  of  one 
of  two  dofeitdants  is  seized,  a  dissolution  bond,  con- 
ditioned to  pay  the  final  judgm^t  in  the  action, 
will  render  the  obligors  liable  not  only  for  adjudg- 
ment against  both  defendants,  but  for  judgimen^ 
against  defendant  alone  who  was  not  the  owner  of 
the  property,'* 

714]  (6)  Hecessity  for  ExBcutioa."  Where 
plaintiff  obtains  judgment  and  execution  is  issued 
and  returned  unsatisfied,  the  condition  of  an  un- 
dertaking to  discharge  the  attachment,^**,  or  to  have 
the  property  forthcoming  to  abide  the  firtal  order 
of  the  court,^'  is  broken  and  the  liabilities  of  the 
snreties  attaches.    However,  execution  and  return 


Uo.  A.  49.  130  SW  S2.  See  also  King 
T.  Snow.  2  Dlsn.  (Oh.)  73. 

{a]    A  Jndjrmuit  for  Ml*  of  tt« 
TTOportT  (1)  IS  necessary  (Adams  v. 
Jacoway,    34    Ark.    642;    WriKbt  v. 
MsLnns,    111    Ind.    422.    12   NE  160; 
£mith  T.  Scott  86  Ind.  346;  Fisher 
V.    Haxtun,    26    Kan.    155.  Contra 
Guay  T.  Andrews,  8  La.  Ann.  141); 
a)  and  where  on  the  faith  of  a  mere 
XMrsonal  judgment  airalnat  defendant 
tlie   sureties  on  the  delivery  bond 
surrender    any    Indemnity    held  by 
tliera,  the  subsequent  entry  nunc  pro 
tunc  of  a  Judgment  for  the  sale  of 
tlie  property  will  not  revive  their  lia- 
bility (Wright  V.  Manns,  supra). 

[bl    Slsndwwl  u  to  past  of  blU 
■  ■<»liir    Miforoament    of  ll«ii.^No 
Ju^ment  can  be  entered  on  a  re- 
plevin bond  given  to  secure  the  re- 
lease   of    attached    property  until 
I  here  has  been  a  Judgment  enforcing 
Che    Hen    of    the    attachment ;  and 
wh  ere,    after   an    attachment   on  a 
boatt.  in  an  action  to  enforce  a  fur- 
nlslier's  Hen,  and  the  execution  of  a 
replevin    bond    by    defendants,  the 
rmrt  of  the  bill  seeking  the  enforce- 
nrt«nt  of  the  lien  was  dismissed,  al- 
though   erroneously,    and    the  final 
^«oi~e«  did   not  adjudge  a  Hen,  no 
Judgment  could  be  entered  on  the 
bond  until  the  decree  was  modified. 
O^i^ey.  etc..  Mfg.  Co.  V.  Weatherly, 
97    Tenn.  297,  37  SW  6. 

r<s3  raUar*  to  \«rr  on  or  mmm 
wwtXWkM  Of  pvovMrty,^ — ^Where  there 
gvece  sureties  on  a  bond  for  the  re- 
[eAJ9«  of  certain  mules,  plows,  etc., 
^I&ixned  to  have  been  attached,  but 
'txc  slierUTs  return  did  not  show  any 
e-v^  on  such  personal  property,  and 
Jury  did  not  assess  the  value  of 
he  i>rop*t-ty.  It  was  error  to  render 
:»ud8:nient  anlnst  them.  Fhllltps 
-  "Harvey,  SO  Miss.  489. 
'  f  ^1  x««an  alunriw  nrfml  to 
— -u'Vtrtar  Annot.  Ck)de  Civ. 
>x-c>o.  Alaska  I  146  provides  that  the 
may  dellvar  any  of  the 
T-oc>o'~ty  attached  to  defendant  or  to 
„v  other  person  claiming  It  upon 
10  arlvlnB  a  written  undertaking 
^^i-e?or.  executed  by  two  or  more 
,fB«;l«»t  sureties,  engaging  to  rede- 
■^oT-  i£  or  to  pay  the  value  thereof 
y  tbo  marshal,  to  whom  execution 
t  a  .Judgment  obtained  by  plaintiff 
^jyA-t  action  may  be  issued.  It  was 
>1<3  dxat  where  plaintiff  In  attach- 
«nt.  i-^covered  a  Judgment  on  which 
,  execution  was  issued,  requiring 
_  n3-a-X~sbal  to  satisfy  the  Judgment 
lx,t*.  interest  out  of  the  personal 
■rvn^w"t.y  of  the  debtor,  and  the  mar- 
I  o  vied  on  the  property  attached 
d  surrendered  under  a  redelivery 
— ^  no  other,  and  returned  that 

M     nrrlXBClpal  in  such  bond  refused 
^^jf-ver  the  property  or  pay  the 
Ju«   -daervof.  such  return  was  suffi- 


cient to  fix  the  liability  of  the  prin- 
cipal and  sureties  on  the  -  redelivery 
bond  without  a  special  execution  au- 
thorising and  commanding  the  mar- 
shal to  sell  the  attached  proper^, 
Johnston  v.  Shaw,  190  Fed,  W,  111 
CCA  298. 

ae.  Brotherton  v.  Thomson,  11  Mo. 
94;  McDonald  v.  lAewen,  14K  MXt.  A. 
49,  130  SW  62. 

[a]  Dlrsotloft  as  to  plao*  of  ds- 
livvrr  vanaeesaiOT^The  order  of  the 
court  directing  defendant  to  deliver 
the  property  need  not  specify  any 

Klace  of^  delivery.  Weed  y.  Dills.  34 
[o.  483. 

[b]  Til*  time  Mia  Vlaoe  to  be 

fixed  by  the  court.  In  a  Judgment  for 
the  redelivery  of  property  held  by 
defendant  under  a  forthcoming  bond, 
should  be  reasonable,  and  the  court 
should  not  prescribe  an  impossible 
delivery  as  to  time  and  place  in  or- 
der to  compel  a  forfeiture  of  the 
bond.    Dunlap  v.  Dlllard.  77  Va.  847. 

[c]  Order  held  snfnolent.^ — ^An  or- 
der to  deliver  the  property  "at  Las 
Vegas,  New  Mexico,  at  the  court- 
house of  San  Miguel  county,"  fol- 
lowed by  an  amendment  on  the  origi- 
nal order,  "it  Is  further  considered 
that  the  property  attached  In  this 
cause  be  forthwith  delivered  to  the 
sheriff  of  San  Miguel  county,  and 
that  the  same  be  sold,**  sufficiently 
compiled  with  the  provisions  of  the 
statute.  Wagner  v.  Bomero,  8  N. 
M.  131.  3  P  50. 

87.  Ferguson  v.  Glldewell,  48  Ark. 
195,  2  SW  711;  Brashears  v.  Webb, 
43  SW  417.  19  Kyl>  1324;  Inman  v. 
Strattnn,  4  Bush  (KyO  445;  Bowers 
V.  Beck.  2  Nev.  139;  Wyman  v.  Hal- 
lock,  4  S.  D.  469,  57  NW  197.  See 
Day  V.  McPhee,  41  Colo.  467,  98  P 
670;  Lepretre  v.  Barthet,  25  Lia.  Ann. 
1S4;  Love  v.  Voorhles,  IS  La.  Ann. 
549. 

as.  Mew  Haven  Lumber  (3p.  t. 
Raymond,  7S  Iowa  226.  40  NW  820. 

M>  GarTetson  T.  Reeder.  2S  Iowa 
21  (where  the  bond  was  conditioned 
to  Indemnify  against  all  damages  and 
expenses  and  the  delivery  of  the 
property  when  ordered  or  an  equiva- 
lent thereof  In  money);  Waynant  v, 
Dodson,  12  Iowa  22:  Guay  v.  An- 
drews. 8  La.  Ann.  141. 

30.  Webb  V.  Pope.  118  Ga.  627.  45 
SE  478;  Dale  v.  Heffner,  4  Baxt. 
(Tenn.)  217.    See  also  infra  !  713. 

[a]  ZUvatratlon. — Where  prop- 
erty was  attached  in  the  ha,na3  of 
trustees,  and  a  bond  was  given  con- 
ditioned for  payment  of  any  judg- 
ment which  plaintiff  shall  recover 
"against  or  from  the  said  .  .  .  trus- 
tees," and  a  Judgment  was  recovered 
against  defendant  but  the  trustees 
were  discharged,  It  was  held  that  no 
recovery  could  be  had  upon  the  bond. 
Caldwell  v.  Heatey.  121  Mass.  649. 


3L  Hunter  v.  McCraw,  32  Ala.  618. 

38.  Inbusoh  V.  Farwell.  1  Blade 
(UTs.)  566.  17  L.  ed.  188;  Heyn*- 
mann  v.  elder,  17  Cal.  433;  Ollmore 
V.  Crowell.  67  Barb.  (N.  T.)  62. 

[a]  Sucosssfnl  appsal  by  .  one  de- 
fendant.— Where  an  attachment  is  Isr 
sued  against  spvfrnl  defi^ndants. 
Judgment  Is  remliTod  in  f;ivor  of 
plaintiff  against  all,  and.  on  appeal 
by  one,  Judgment  is  rendered  in  his 
fnvor  but  acainst  the  other  dt-fend- 
ants  by  default,  the  right  to  sue  o^i 
the  appeal  bond  become^  .perfeot. 
Prlta  V.  Dralic,  6  Oh.  Dec  iVUOa^a 
1127.  10  AmLRoc  565. 

[b]  Bond  to  prevent  levy. — Sure- 
ties on  a  bond  to  prevent  the  levy 
Of  an  attachment  in  a  i^uit  against 
several  are  liable,  although  judg- 
ment is  rendere'i  :i fT:i inst  one  only, 
MoCutchoon  V.  Wiston,  Cal.  37,  2 
P  727. 

33.  BfTsot  of  dlacoutlnaanoe  as  to 
one  or  more  defendants  see  infra  I 
736. 

34.  McCormlck  v.  National  Surety 
Co.,  134  Cal.  610,  66  P  741;  Way  v. 
Murphy,  168  Mass.  472,  47  NE  500; 
Prior  V.  Pye,  164  Mass.  316.  41  NB 
353.  But  compare  Breleth  v.  Burn- 
ham,  108  Mass.  374  (holding  that, 
where  the  property  of  one  was  at- 
tached '^nd  he  gave  a  dissolution 
bond  for  the  payment  of  the  amount 
of  plaintiff's  recovery,  which  bond 
referred  to  the  'action  as  being 
against  two  defendants,  the  liability 
on  the  bond  did  not  extend  to  a  judg- 
ment recovered  against  the  other  de- 
fendant alone). 

[a]  Where  one  of  two  Joint  own- 
ers of  attached  property  gives  a  bond 
for  the  dissolution  of  the  attach- 
ment, and  Judgment  Is  recovered 
against  the  other  by  default,  but  the 
one  who  irlTtos  the  bond  snooessftilly 
defends  as  to  himself,  the  condition 
of  the  bond  being  to  .  pay  the  Judg- 
ment recovered  by  plalntlflF,  an  ac- 
tion may  be  maintained  against  the 
obligors  on  the  bond. '  Campbell  r. 
Brown.  ISl  Mass.  £16. 

[bj  W^sre  dlatlnet  oanses  of  ae- 
tlon  arnlust  two  defendants  are 
Joined  under  statutory  authority  in 
separate  counts,  and  one  of  them 
gives  a  bond  to  dissolve  an  attach- 
ment on  his  property,  conditioned  to 
pay  the  amount  that  plaintiff  should 
recover,  the  liability  of  the  obligors 
does  not  extend  to  a  separate  judg- 
ment against  the  other  defendant. 
Walker  v.  Dre.qser.  110  Maes.  350. 

36.  Xffeot  of  delay  in  Issnlnir  exe- 
ontlon  M  to  dlsiAanre  of  swetiea 
see  infra  I  734. 

36.  Jewett  v.  Crane,  86  Barb.  (N. 
Y.)  208. 

37.  Collins  T.  Mitchell.  S  Fla.  4. 
See  also  Stewart  v.  Lacoume,  SO  La. 

Ann.  167. 


Digitized  by 


Google 


544   to  C.J;] 


ATTACBMSNT 


[§§  714-715 


nnsstisfied,  tnaAe  hj  an  oticer,  is  Wot  essential  to 
esUbli^  the  liatiility  of  the  sureties  fm  a:  bdnd 
giren,  to  discharge  the  attaohment.^  But  vfaeHB 
special  jadgment  against  property  released  on  a 
fortheoming  bmd  is  required^  epecidl  exeeution  de* 
manding  the  sale  of  the  property  is  necessary.** 
Where  the  bond  is  conditioned  to  pay  the  jadgmetatf 
the  liability  of  the  sureties  attaches  upon  the  ren- 
dition of  the  judgment  against  defendant  and  the 
issue  of  exe<!ution  is  not  a  eondition  ;to  the  right 
to  resort  to  the  bond.*"* 


[$715]   (7)  H«MMttr  tot  Deaud.  Whm  the 

eondition  of  the  bond  or  undertaking  is  ezptened 
ttt  be  £w  a  redeliveiy  of  the  property  upon  demand, 
such  danand  is  ordioarily  Mocsaaiy  to  fix  th«  iu- 
bility  of  the  obligors  and  give  the  obl^^  a  right 
of  aotdon  upon  toe  bond;**  but  it  has  been  held 
that  BO  demand  for  the  redelirery  of  property  h 
netessary  where  it  has  been  removed  from  the  juris- 
diction by  an  insolvent  defendant  in  the  aeti<Hi  who 
has  left  the  jurisdietion/^  or  vhere  a  bond  given 
to  disehargfi  an  attaohment  is  conditioned  to  jn; 


return  phowfnp  th:it  thi-  olllccr  could 
not.  after  tiiliRcnt  .sr-arcli  and  in- 
quiry, find  tliu  principal  or  any  of 
his  propiTty  1^  j^iiffici.'nt  lo  justify 
recourse  to  the  r^-lcase  bond.  Mc- 
Closkey  v.  WinKfield,  V.2  Lii.  Ann. 
38.  (2)  And  whrrc  thf;  return  ^howa 
"no  property  found  after  demand  of 
llie  pariic-.4."  a  suroty  on  a  rtleasa 
bond  will  be  liable,  allhoufrh  his  wit; 
nesses  testified  that  he  notified  plain- 
tifC  and  sheriff  that  the  property  w:i3 
In  the  court's  jurisdiction,  requested 
Ita  seizure,  and  informed  the  ofUcer 
■where  It  was,  the  return  showing 
that  the  sheriff,  nolwithstanillns  the 
information,  could  not  find  the  prop- 
erty.    Waiden   v.   PhUlpB,  11  Kob. 

■tatnt*  tiy  ^'Ha.  eoma- 
"  «•  provided  thac  WwiT'th©  Ma- 
irM  of  an  attaxihm^nt.  under  th« 
filQtne      'asdellTCiry  bond,  a  remeay 
iDSt  ime  attrettDS  Is  available  only 
iMinba  ^tnmed  unsatlsaed 

'  ^TmtmhuPi'.  H  Cal.  447. 
30  P  587.  (2)  Such  provision  doea 
not  require  tne  Issue  of  nn  execution 
against  a  defendant  vbo  has  made 
an  assignment  uinller  an  Insolvency 
act  before  sujt  On  ih*  bond  (Rosen- 
thal V. ,  Perkins.  128  Cal.  240.  55  P 
804  [aff  In  banc  8,'  CSll.  tinrep.  Cas. 
21,  S3  P  444]).  and  (8)  does  not  ap- 
ply to  a  bond  Rood  only  as  a  com- 
mon-law obligation  for  the  payment 
of  the  JudKment,  not  conforming  itj 
the  statute  (Smith  v.  Fargo,  57  Cal. 
157;  Palmer  .V.  yoaoe^  J.S.  Cal.  i»53: 
Kanouse  v.3rBn<^  tf&iL  A- MBrT-O^ 
P  120),  ■  . 

[c]  TT&der  B.  I.  0*0.  tk.  a  9S3  9 
18.  proviiling  that  a  bond  ^veu  to  re- 
lease goods  from  an  attachment 
shall  be  null  and  void  if.  at  any 
time  after  finnl  Judpmenl.  the  goods 
shall,  on  re'iue.^t  therefor,  be  re- 
turned  to  tin"  olTlci-r  trikinp  sutli 
bond,  or  to  any  ofHri-r  wlio  sliriH  t'S 
charged  with  the  service  of  an  exc- 
cutlon  iSBUed  on  the  JudRment  i  n- 
dered  In  such  action,  it  is  lnnii:i- 
terial.  In  so  far  as  the  validity  of 
the  demand  made  by  the  officer  for 
the  return  of  the  property  ta  con- 
ceroe4f  that  no  valid  execution  had 
jjt^filii . .Men  i.-isued  on  (ho  judgment 
nndered  aeainHt  defendant.  Tucltcr 
V,  Carr,;?P  R.  I.  477,  40  A  1,  78  Am 

: -Jilt.  JanniogB  v.  Wall,  2J7  Mass. 
448.  104  NE  738. 


,  [SS.  Wright  V. 
♦SST  12  _NE  16Q. 


ral    Secniitr  In 
nMolal  boU^d) 

given  to  replevy  .pi-op  .  . 
is  considered  in  the  nature  of  special 
bail.  It  Ifl  held  that  a  plea  that  capias 
ad  satisfaciendum  did  not  Issufl 
aeainst  defendant  In  attachment 
should  prevail.  Gillasple  v.  Clark,  1 
Overt.  (Tenn.)  2.  (2)  But  where  the 
fitatute  provides  for  the  surrender  of 
the  property  by  the  officer,  upon  the 
execution  of  a  bond  in  double  th-j 
value  9f  the  property,  or  In  the  pencil 
BUm  of  the  amount  of  damages  l.ii.l 
fn  the  writ,  conditioned  that  tlia 
bond  shall  be  void  if  iit  any  lime  af- 
ter final  jndrnu'Tit  in  Ihft  action,  upon 
retin.  ■■  I'i       "  ■■    ^■;Uue  of-...the 

pro]!'  "T  thejj 

sun  r  who 


b6  charged  with  th«  service  of  the 
execution  issued'  upon  the  judgment, 
It  is  hsld  that,  in  so  far  as  th*  va- 
lidity of  the  demand  made  by  the 
officer  for  the  return' of  the  property 
Is  concerned.  It  Ip  tmaiaterial  -  that 
no  valid  execution  has  been  then  Is- 
sued on  the  Judgment.  Tucker  v. 
Carr,  20  R.  I.  477,  40  A  1,  78  AmSR 
893. 

[b]    A  ratnin  of  ezeontlOB  vnaat- 

lsfl«4  <1>  Is  necessary  before- «□  ac- 
tion can  be  maintained  upon  the 
bond  (McDonald  v.  Loewen,  14B  Mo. 
A.  49,  130  SW  52),  <2)  at  least  where 
the  bond  Is  a  statutory  bond  (Ka- 
nouse V.  Brand,  11  Cal.  A.  (169,  104 
P  120.  See  also  Bailey  t.  XtnA  In- 
damn.  Co.,  5  Cal.  A.  740,  91  P  416). 
(3)  although  It  has  been  considered 
otherwise  wbete  the  action  was  upon 
a  common-law  bond  (Kanouse  v. 
Brand,  supra).  _ 

40.  Ark. — Lincola  V.  Beebe,  11 
Ark.  697.  . 

Ind.  T. — ^Mcradaan  '  t.  Blocker,  2 
Ind.  T.  260.  4S  SW  101S. 

Kan. — Gndress      Gnt,  18  Kan.  ZSS. 

Ky. — Reld  v.  Farmers,  etc..  To- 
bacco Warehouse,  44  SW  124,  19  KyL 
1939. 

Okl.— Wlnton  V.  Myers.  8  Okl.  421. 
58  P  634. 

See  Rogers  v.  Abbot.  206  Mass.  ZTO, 
92        472.  US  AmSR  394.  ' 

[a]  Satlafaotton  of  judgment  is 
matter  of  defense. — Endress  v.  Ent. 
18  Kan.  236. 

41.  Smith  V.  Jewell,  14  Gray 
(Moss.)  222  (so  holding  where  the 
bond  was  condltlorted  for  the  deliv- 
ery after  judgment  on  demand). 

[a]  A  demand  eithbr  before  or  af- 
te>  Judgment  may  be  sutncient  where 
the  condition  of  the  bond  is  to  pay 
a  specified  sum  or  redeliver  the 
property  on  demand.  Fobs  t.  Nor- 
rla.  70  Me.  117. 

[b]  By  whom  made. — (1)  Where 
the  undertaking  must  be  coqditloned 
to  deliver  the  attached  property  on 
demand  to  the  proper  OfUcer,  etc. 
the  ofUcer  to  whom  the  undertaking 
is  given  Is  the  proper  person  to 
make  the  demand,  prlggs  v,  Har- 
rlnfcton,  2  Mont.  SO.  (2)  But  if  plain- 
tiff recovers  Judgment  and  makes  a 
demand  for  the  return  of  the  at- 
tached property  under  the  condition 
of  a  bond  that  defendant  will,  on 
demand,  redeliver  such  property,  an 
action  will  lie  on  the  bond  without 
demand  of  the  sheriff  for  the  return 
of  the  property.  Brownlee  v.  Riffen- 
burg.  96  CaL  447.  80  P  587.  (3)  Un- 
der Gen.  St.  (1902)  9  901.  requiring 
an  officer  receiving  an  execution  to 
make  a  demand  of  the  num  due, 
where  a  constable  received  an  execu- 
tion against  a  corpomtlon  which  had 
Klven  a  bond  to  obtain  the  release  of 
property  attached  and  made  a  de- 
mand on  the  corporation  for  the 
amount  of  the  JudKment,  but  pay- 
ment was  refused,  the  nablUtv  on 
the  bond  arose.  Mallory  v.  Hart- 
man.  86  Conn.  615,  88  A  867. 

[cl  Upon  whom  made. — Where  a 
release  bond  is  Joint  and  several  it 
Is  sufficient  to  make  the  demand 
upon  the  sureties  alone,  the  prlncl- 

fial  not  being  sued  on  the  bond.  Mul- 
ally  V.  Townaend.  119  Cal.  47,  50 
P  1066.  See  also  Smith  v.  Jewell,  14 
Cfray  (Mass.)  222.  But  compare 
Murray  t.  OInsberir,  10  Colp.  A.  83, 


48  P  968  (holding  that  demand  must 
be  made  upon  the  principal  defend- 
ant). 

[d]    anflolenor     of  demand.— A 

bond  In  the  form,  prescribed  by  Puti. 
Acts  (1&0&)  c  32,  given  to  obtain  i 
release  of  property  attached,  stipu- 
lating that  if  defendant  shall  p&r 
any  Judgment  agaiaet  it.  or  pay  to 
the  officer  having  the  execution  is- 
sued  thereon  the  actual  value  of  Its 
Interest,  the  bond  shall  be  void,  dots 
not  require  the  officer  to  make  i 
deinana  for  the  actual  value  of  de- 
fendant's Interest,  but  the  surety  in 
an  action  on  the  bond  must,  as  re- 
quired by  Oen.  St.  (1902)  I  709, 
show  the  actual  value.  Mnllorr  v 
Hartman,  M  Oonn.  616,  99  A 
567, 

fel    Ck>9wner  not  Jolnlsv  in  bosi. 

— where  one  of  two  Joint  owners  of 
attached  property  gives  a  bond  for 
the  dissolution  of  the  attachment, 
conditioned  to  jny  the  Judgmpni 
which  plaintiff  may  recover,  and  the 
defendant  who  Rives  the  bond  sae- 
cessfutly  defends  aa  to  himself,  but 
Judgment  by  default  la  taken  against 
the  other  defendant.  It  is  not  neces- 
sary In  order  to  maintain  an  action 
on  the  bond  that  execution  shoiitd 
Issue  and  demand  be  made  on  the  de- 
fendant who  did  not  Join  therein 
within  th  irty  days  after  Judgment 
was  recovered  a^inst  him.  Camp- 
bell V.  Brown,  121  Mass.  616. 

[f1  A  surety  upon  a  deliver; 
bona,  conditioned  to  deliver  the 
property  when  and  where  the  court 
may  direct,  is  not  entitled  to  have 
demand  made  upon  him  for  dellverr. 
Weed  V.  Dills,  34  Mo.  488. 

[g]  A  demand  before  tbe  isss* 
anoe  of  a  valid  axeontiott  is  sufB- 
clent  under  the  Rhode  Island  stat- 
ute. Tucker  v.  Carr,  20  R.  I.  471. 
40  A  1,  78  AmSR  893. 

[h]  dromnstances  amowrtlBr  to 
demand, — Where.  In  an  action  on  a 
redelivery  bond  in  attachment,  after 
Jtidgment  for  plaintiff.  It  appeared 
that  all  of  defendant's  property  had 
been  sold  on  execution  under  the 
Judgment,  and  had  been  purchased 
by  plaintiff,  and  that  defendant  was 
Insolvent  and  had  no  property  with- 
in the  district  under  the  jurisdiction 
of  the  court,  and  that  he  had  resisted 
plaintiff's  collection  of  the  Judgment 
and  had  obtained  an  Injunction  re- 
straining further  proceeding  bT 
plaintiff,  such  proceedings  amounted 
to  a  demand  for  the  payment  of  the 
Judgment,  and  defendant's  Insol- 
vency rendered  a  further  demanA 
unnecessary.  Ebner  v.  Held.  12E  Fed 
680,  60  CCA  370. 

Ill  Jmvt  of  exeeBtlom  wmM- 
oient  demand. — Where.  aft«r  the  exe- 
cution of  a  release  bond  conditioned 
to  redeliver  the  property  to  th*  Aer- 
IfT  upon  demand,  the  property  is 
mortgaged,  and  after  obtaining  jaig- 
ment  plaintiff  fasues  an  sMention. 
but  the  sheriff  releases  the  Iwtt  and 
returns  the  execution  unsatisfied, 
because  the  debtor  and  the  mortgagee 
refuse  to  deliver  the  property,  tlie 
levy  of  the  execution  is  a  sttfllcleet 
demand.  Mullaly  V.  Town  send,  C  OA- 
Unrep.  Can.  483,  61  P  «l  P  II*. 

See  also  Hammond  H.  Starr,  79  Cat 
556.  21  P  971. 

48,  DriggB  T.  Harrington,  I  Mont. 
30. 


For  later  xttmn.  derelopaMats  and  obaaffM  In  tbe  lav  m«  cumulative  Annotations,  same  title,  pa^e  and  note  nwnber. 
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l^aiatifl  the  amount  of  final  judgment  vitbin  thirty 
days  after  entry.*' 

Znuoedlate  liability  upon  refusal  to  fnlfill  con- 
ditioit  opoa  domand.  Where  the  undertaking  for 
the  release  of  an  attachment  is  for  defendant's  pay< 
ment  of  the  judgment  upon  demand,  the  sureties  be- 
ing liable  iiwnediately  on  default  of  their  principal 
under  the  statute,  without  demand  or  notiee,  plain- 
tiff may  sue  them  without  waiting  for  the  ezpira- 
ition  of  the  day  on  wMeh  payment  is  demanded  of, 
ind  refused  t^,  defendant.** 

[S  716]  (8)  Ooacarrsnt  LiabiUty  with  That  of 
SiB«tieB  on  Anmd  Bond.  Where  a  defendant  in 
an  attachment  appeals  nnanecessfully,  plaintiff  may 
sue  the  sureties  on  the  bond  given  to  release  the 
attaehod  pxnperty  tothout  resorting  to  his  remedy 
againat  the  sureties  on  the  appeal  bond,  aUihougfa 
the  Utter  nu^  be  primarily  UaUe.^ 

Where  ttae  Hune  ymon  la  mroty  on  lioth  the  de- 
livery bond  and  the  supersedeas  bond,  he  is  liable 

48.  Jmnlnn  v.  Wall.  SIT  Maaa. 
278.  104  NB  738. 

44.  Oaraner  v.  X>Dnnell7,  88  Cal. 
S«7.  24  P  1072. 

46.  Chrlsman  v.  Jones,  84  Ark. 
7S:  HiKfflns  V.  Healy.  47  N.  T.  Super. 
207  [aflTsS  N.  T.  Me  mem]. 

46.  State  T.  McClothlin,  61  Iowa 
312.  18  NW  137. 

[a]  Btehta  walaat  anrvtr- — The 
rights  of  a  suretr  on  a  forthcoming 
bond,  who  has  been  compelled,  in 
proceedings  therein,  to  par  the  value 
of  the  property,  against  his  cosurety 
on  such  bond,  are  not  affected  by  the 
fact  that  he  was  also  a  surety  on  the 
suDersedeas  bond.  Brournton  v. 
Saylor.  12»  Ky.  180,  110  SW  866,  S3 
KyL.  611. 

47.  State  v.  McCIotbllp,  61  Iowa 
312.  1«  NW  187. 

48.  Bffsot  Of  apiMiO,  snxMriMew. 
or  vtar  iwnd  see  supra  {  703. 

40.  Guar  V.  Andrews,  8  La.  Ann. 
141:  Resaan  v.  Kitchen,  S  Mart.  <La.) 
418. 

[a]    Befiual  to  aoocpt  rMflUverr- 

 Where    defendant    In  attachment 

gave  a  bond  as  provided  by  Mills 
Annot.  St.  S  2715,  conditioned  that 
on  recovery  of  judgment  by  plaintiff 
he  would  redeliver  the  attached 
property  or  pay  the  full  value  of 
the  same,  and  one  of  the  sureties 
who  had  possession  of  the  property 
orrered  after  judgment  to  redeliver 
It.  bat  the  redelivery  was  declined, 
liability  on  the  bond  was  discharged. 
Rider  V.  Tbomas  Crowe  Mach.  Co., 
30  Colo.  888.  85  PJ9«.^  „  _ 

OOb  Boston  v.  Ormsby.  IS  R.  I. 
S09.  tl  A  216  (holding  that  such  a 
bond  under  two  separate  sections  of 
tba  ptatvte  might  be  satisfied  by  the 
performance  or  either  condition). 

SX.  Adams  v.  Jacoway.  84  Ark. 
S4S:  KDtan  T.  Spellacy,  3  Lea  (Tenn.) 
S78 

[al    HI iialrttf on.— "^TTnTfl  a'  party 


wboae  personal  property  _was  at- 
tached gave  a  replevm  bond  In  dou- 
ble tbe  value  of  the  property,  condi- 
tioned to  pay  the  complainant's  debt, 
or  the  value  of  said  property,  or  to 
deliver  It  up-  when  ordered,  and  the 
property  was  given  to  on  an  order 
of  tbe  court  and  sold,  the  proceeds 
golTiK  to  the  complainant  who,  how- 
ever, obtained  a  decree  for  a  larger 
amouxit,  !t  was  held  that  the  bond 
bad  be^  satisfied.  Richards  v. 
Cralff.  8  Baxt.  (Tenn.)  4B7.  _ 

SB.  Jones  v.  Stewart,  (Tenn.  Ch. 
A.>  ei  SW  lOS  (holding  that  the  se- 
lection of  the  altemaflve  lies  with 
defendant  and  cannot  be  made  by 
tbe  court). 

[a]  SeoM*  provldlBa  for  satlsfao- 
tlcm  by  rstara  of  ttropertr.^ — In  a 
8^alt  between  K  and  M,  S  gave  a  bond 
and  took  possession  of  the  property 
attached  as  that  of  M.  and  subse- 
qnentlir  H  took  possaaslon  of  aald 


property,  and,  to  avoid  an  attach- 
ment on  it  by  S,  gave  a  replevin 
bond  In  two  thousand  dollars,  con- 
ditioned to  produce  the  property 
when  demanded,  and  a  decree  was 
rendered  providing  that  M  and  hla 
sureties  might  satisfy  it  by  a  return 
of  the  property  within  twenty  days. 
It  was  held  that  said  replevin  bond 
was  subject  to  the  rules  prescribed 
by  Code  15  773,  774,  and  could  be 
discharged  by  returning  the  value  of 
the  property  with  Interest.  Kuhn  v. 
Spellacy,  3  Lea  (Tenn.)  278. 

63.  Ala. — Cooper  v.  Peck,  22  Ala. 
406. 

Arh. — Chapltne  v.  Robertson,  44 
Ark.  202. 

Colo. — ^'Edwards  v.  Fomeroy,  8  Colo. 
254,  6  F  829. 
Iowa. — Jones  v.  Peasley,  3  Greene  62, 
Or. — Norton  v.  Winter.  1  Or.  97. 

[a]  DsUvMT  must  be  aotnal, — 
Chapllne  v.  Robertson,  44  Ark.  202; 
Pogue  V.  Joyner.  7  Ark.  462;  Reagan 
V.  Kitchen.  S  Mart.  (La.)  418. 

[b]  Vlreoting-  ofllovr  to  property 
not  snflloleut. — Such  a  bond^  can  be 
satisfied  only  by  delivery  or  offer  to 
deliver  the  property  by  bringing  It 
forward,  pointing  It  out,  and  tender- 
ing it  to  the  officer,  and  It  Is  not  suf- 
ficient to  tell  him  where  the  prop- 
erty is  and  to  go  and  get  it.  Chap- 
line  V.  Robertson,  44  Ark.  202. 

[cl  Snbstitntea  property. — The 
condition  of  a  forthcoming  bond  can- 
not be  satisfied  by  a  return  of  sub- 
stituted property.  Pearce  v.  Ma- 
guire,  17  R.  I.  61.  20  A  98, 

[dl  Beplevyliw  property  to  h«v« 
it  forthoomlng. — (1)  If  an  attach- 
ment defendant  holds  the  property 
under  a  forthcoming  bond  when  It  is 
seized  on  execution  against  him,  he 
should  replevy  the  property  so  as  to 
be  able  to  perform  the  conditions  of 
the  bond.  Roberts  v.  Dunn,  71  HI. 
46.  (2)  But  as  defendant  alone  Is 
entitled  to  the  possession  the  sure- 
ties cannot  maintain  replevin  to  re- 
cover the  property  if  that  right  of 
possession  Is  Interfered  with.  Ste- 
venson V.  Palmer,  14  Colo.  666,  24  P 
5,  20  AmSR  296. 

[e]  Salmr*  under  ■poolal  exsen- 
tion, — Tf  the  property  la  seized  and 
sold  under  a  special  execution  issued 
and  a"  judgment  is  recovered  In  the 
proceeding,  the  condition  of  a  bona 
to  have,  the  property  forthcominf; 
for  double  the  amount  for  which  the 
warrant  issued  is  satisfied,  and  the 
obligor  in  the  bond  has  nothing  to 
do  with  the  question  whether  the 
property  was  subject  to  levy  and 
sale.    Hogan  v.  Shutler,  53  111.  4I!7. 

rfl  Waiver  by  olBoer  of  formal 
delivery. — A  formal  delivery  is  not 
necessary  If  the  officer  to  whom  the 
delivery  is  to  be  made  aflreea  to  dis- 
pense with  it.  Hansford  V.  Perrln, 
6  B.  Uon.  Cer4 


on  both  bonds,  **  atthongh  his  total  liability  can- 
not exceed  the  amount  for  which  the  principal  is 
in  default  upon  the  judgment  rendered  against 
him." 

717}  m.  Discharge  of  Sureties  (1)  By  Pay- 
ment  or  Swrender  of  Property — (a)  rortbeemlng, 
Beplevy,  or  Bdease  Bond.  The  obligors  on  a  de- 
livery bond  may  satisfy  the  condition  thereof  by 
delivering  tbe  property/"  otr,  if  tbe  condition  is  to 
perform  the  juo^:ment  and  also  to  return  the  prop- 
erty if  plaintiff  afaanid  recover  jut^^iment,^"  dt  that 
defendant  shall  perform  the  judgment  or  the  obli- 
gors will  have  the  piy^ieity  or  its  valae  fortbcam- 
ing,"^  it  may  be  satisfied  at  the  option  .of  the  obli- 
gors by  the  performance  of  either  alternative  con- 
dition."' But  where  judgment  has  been  rendered 
against  the  attachment  d^endanti  snoh  a  bond  can 
be  dischar^d  only  by  a  delivery  of  tbe  property 
attaidied "  in  wiiole,'*  and  in  tbe  saoie  condition  as 
when  surrendered  to  defendant,!"  or  by  the  per* 

[g]  Waiver  of  objectlou  to  of 
xoneoos  order  for  sazraiider  of  prop- 

MTty. — Where  a  bond  is  given  for  the 
performance  of  the  judgment  of  the 
court,  and  defendant  In  attachment 
waived  objection  to  an  order  errondn 
ously  requiring  the  property  to  be 
produced,  under  which  oriler  he  pro- 
duced the  property  and  allowed  it  to 
be  sold  as  a  mode  of  paving  the 
Judgment,  the  suretle.s  on  the  bond 
cannot  complain.  JlcCormack  v, 
Henderson.  10  KvL  541. 

54.  Metrovich  v,  Jovovich.  .^)S  Cal, 
841;  Bland  v.  CrefTt.T.  12  li,  Mon. 
(Ky.)  509. 

[aj  Tender  of  part  and  offer  to 
pay  value  of  remainder. — A  redeliv- 
ery undt-rlakitig  in  attachment,  con- 
ditioned to  redeliver  to  llie  .sheriff 
all  of  the  property  at tachod  or  pa/ 
the  vriliie  theri-of,  \^  iio!  s:Uisried  by 
teiideriiiK-  to  thi>  sherilT  a  portion  of 
the  property,  :  ;ul  filT.TitiR:  lo  p:iy  the 
value  of  thf  rnii  L iiiiitT,  and  this,  al- 
though the  remainder  Ima  betn  sold 
because  perishable.  Jones  v.  Short, 
63  Or.  626,  101  P  209. 

[b]'  Judgment  by  on*  of  ■•veral 
oreditors, — Where,  under  the  stat- 
ute, upon  the  execution  of  a  forth- 
coming bond  defendant  retains  pos- 
session of  the  property,  to  be  rede- 
livered If  any  of  the  creditors  apply- 
ing to  have  their  claims  adjusted 
recovers  judgment,  the  condition  la 
brokm  If  any  one  of  such  creditors 
recovers  judgment  and  the  property 
is  not  returned:  and  It  Is  no  defense 
that  enough  of  the  goods  attached 
was  returned  to  and  levied  upon  by 
the  officer  to  whom  a  fieri  facias  had 
been  Issued  upon  such  Judgment. 
Banness  v.  Bonnell,  23  N.  J.  L.  159. 

66.  Smith  v.  Packard,  98  Fed.  793. 
S9  CCA  294  (holding  that  It  Is  not 
error  to  exclude  evidence  In  behalf 
of  defendant  to  show  the  diminished 
value  of  the  property  since  idvine 
the  bond,  no  offer  being  made  to' 
show  that  the  depreciation  was  not 
caused  by  any  act  of  negligence  bv 
the  principals  In  tbe  bond  who  h-^d 
the  custody  of  the  property):  Cres- 
well  V.  Woodstde.  16  Colo.  A.  468.  ft 
P  330  trev  reh  8  Colo.  A.  514.  46  P 
S621.  See  also  Schuyler  v.  Sylvester, 
28  n.  J.  L.  487.  But  compare  Jones 
v.  Jones,  38  Mo.  429. 

[al  The  return  of  property  in  a 
depreciated  condition  win  render  the 
obligors  liable  for  the  amount  of  the 
depreciated  value.  Cre  swell  v. 
Woodslde,  15  Colo.  A.  468.  63  P  330 
[rev  reh  8  Colo.  A.  614,  46  P 
8421. 

[hi  Bnonmbrano*  after  axeovtioii 
of  bond. — Plaintiff  In  attachment  is 
not  bound  to  take  the  property  bur- 
dened with  a  lien  placed  upon  it  after 
the  release  of  the  attachment.  Hul- 
laly  V.  Townsend.  6  Cal.  Unrep.  Cas, 
481,  II  P  »S0.  62  P  119. 
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foimance  of  the  alternative  oondition  to  pay  the 
debt  or  value  of  the  property.'* 

718]  (b)  DiflBOlntion  Bond.  The  obligors  on 
a  bond  to  dischaige  an  attachment  may  be  released 
by  a  payment  or  proper  tender  of  the  amount  of 
plaintiff's  demand  and  costs,  made  by  defendant,*^ 
or.  by  the  surety  on  the  bond;*^^  but  as  the  eondi' 
tion  of  such  a  bond  is  absolnt«  to  pay  such  judg- 
ment as  may  be  rendered,  a  discharge  can  be  effected 
only  by  sueh  payment,  or  tender  thereof,''*  and  the 
obligors  have  no  option  to  return  the  property  in 
place  of  making  payment 

[$  719]  (2)  By  Bltcality  or  Impossibility  of 
Ptfformance  of  Oonditiaiiir— (a)  In  OeneraL  It  has 
been  held  that,  where  the  condition  of  a  forthcom- 
ing bond  subsequently  becomes  iil^;al  or  impossible 
of  performance,  the  sureties  are  dischai^d  from 
liabiUty." 

720]     (b)    ImpOMibility   of  Perfomuuice 

■  '54L  ^aW*ira8"T.  Pomeroy,' 'i*  dbW 
254,  6  P  829;  HanniBBs.v.BQnnell.  ,23 
N.  J.  L.  159.  ■  '-^'"^ 

[a]  BatLsfftetlott  Of  &•  jvOlUMBt 
AischlirKdB  thp  obligors  on  the  oond. 
EHidrtiAB  V.  Bitt.  18  Kun.  236. 

[bj    rroDettr    "old    iiiia«r  urloT 

Mnclltlon. —  In  n  II  inn  nn  :i  bund, 
eondltloni'd  l  h:i  l  di  f.  riil:nil  should 
surrender  tlie  proifiiy  or  pay  Irte 
debt  i&  JudKment  should  be  recov- 
ered, It  Is  no  defense  that  the  cred- 
itor Rnfni-d  nothing  by  the  nttach- 
metil  and  lost  luiihinE  by  Us  dissolu- 
tiori.  bi-ci use  the  (roods  ill  the  tiirie 
of  ihe  iittacljjjjeiU  wtro  in  Ibe  cus- 
tody of  the  sheriff  under  a  levy  on  a 
prior  execution  on  which  they  were 
sold.  Com.  v.  Lltzvltz,  14  Pa.  Super. 
278 

[cl  The  tumal  mode  of  Khowlns- 
Mtlsfftotton  oX  ynUxmrnvX  where  the 
bond  Is  conditlonea  to  satisfy  such 
judgment  as  may  be  rendered  Is  by 
the  return  of  the  officer  on  the  exe- 
cution. Huntress  v.  Burbank,  111 
Mass.  213. 

B7.  Curiae  v.  Packard,  29  Cal.  194. 
See  also  D.  C.  Wlae  Coal  Co.  v.  Co- 
lumbia Zinc,  etc.,  Co.,  167  Mo.  A. 
815.  138  gw  67. 

[a]    Th*  t«nd*r  nMd  not  b*  k«pt 


ffood  for  the  purpose  of  dlachargrlne 
the  surety.     Curiae  v.   Packard,  29 


Cal.  194. 
caso 


Compare  Dudley  v.  Ch!- 
etc.  R.  Co.,  58  W.  Va.  _8p<.  _52 


BE  718,  112  AmSR  1027,  3  L.RANS 
1135. 

58.  Hayes  v.  Josephl,  26  Cal.  636 
(holdinsr  that  the  surety  is  dla- 
charged  If  he  tenders  the  amount  due 
tinder  the  judgment  recovered  aEainst 
the  principal  in  the  bond  and  the 
obligee  refuses  to  accept  the  tender). 

09.    Perry  v.  Post,  45  Conn.  354. 

[a]  WroMat  of  ncontlon  for 
oostfl  by  sureties  on  a  bond  to  dls- 
jiolve  an  attachment  Is  payment  of 
the  judgment  pro  tanto  only  and  does 
not  relieve   them   from  IfaDlHtv  to 

fay  the  remainder.  W<S)d  v.  M&nn, 
25  Mass,  819. 

[b]  Defendant  In  nttaohmest 
dtanred  as  trustee  of  plalnttS,^ — (I) 
Where,  pending  the  original  action, 
after  bond  given  to  dissolve  the  at- 
tachment, after  verdict,  and  before 
Jnd(ri>iPiit.  defendnnt  is  summoned  as 
trustef  in  an  action  brought  agr.'ilnat 
plnintifT,  niid  charped  jir  such  upon 
default,  this  1p  no  defense  to  an  ac- 
tion by  plaintiff  in  the  first  suit  on 
the  bond  to  dissolve  the  attachment. 
It  appearlHK  that  defendant  has  paid 
nothing  in  con^^eoucncf  of  his  having 
been  charL'ed  as  trustee  in  the  action 
;it:ain';t  plaintiff,  iillhouirh  it  would 
h.'ive  been  otherwi'^e  if  defendant  had 
paid  such  judgment  apalnst  him  XB 
trustee  and  had  caused  the  fact  of 
such  payment  to  he  duly  eTiteri?<l  of 
record  In  the  attachment  ."uit  ac- 
cording to  the  provisions  of  the  stat- 
ute, in  which  event  plaintiff  in  at- 
tachment would  be  entitled  to  Judg- 


ment against  defendant  for  coats  and 
such  part  of  damages  only  as  re- 
mained unpaid.  Wood  v.  Mann,  125 
Mass.  819.  JZ)  Where.  In  an  action 
on  a  dissolution  bond,  it  appeared 
that  defendants  had  paid  a  certain 
amount  on  an  execution  Issued  upon 
a  judgment  rendered  in  favor  of  an- 
other party  against  plaintiffs  where- 
in defendants  were  summoned  as 
trustees,  which  action  was  begun  af- 
ter that  by  plaintiff  on  the  alsaolu- 
tion  bond.  It  was  held  that  defend- 
ants In  the  last  action  were  not 
chargeable  with  Interest  during  the 
pendency  of  the  suit  In  which  they 
were  charged  as  trustee*  of  plain- 
tiff. Huntreaa  v.  Burbank  111  llass. 
213. 

60.  Perry  v.  Post.  45  Conn.  354 
(distinguishing  the  liability  of  an 
obligor  on  a  receipt.  In  that  he  has 
the  privilege  of  returning  the  prop- 
erty, while  the  obligor  In  a  band  to 
discharge  the  attachment  has  no  such 
privilege). 

61.  See  Jones  T.  Peaaler.  S  Greene 
tlowa)  52. 

[a]  Bnuuudpatloa  or  daatli  (1)  of 
slaves  before  forfeiture  discharged 
the  condition  of  a  forthcoming  bond. 
Glover  v.  Taylor,  41  Ala,  124;  Phll- 
lipi  v.  Capell,  S8  Ala.  575  [clt  Falls 
V.  Welssinger,  11  Ala.  801].  (2)  But 
where  the  bond  was  given  to  dissolve 
an  attachment  levied  upon  negroes 
It  was  held  that  the  subsequent 
emancipation  of  the  negroes  did  not 
release  the  obligors  from  liability  to 
pay  the  amount  of  the  judgment  re- 
covered. Irvin  T.  Howard,  3?  Qa. 
18.  (3)  In  Tennessee,  under  the 
statute  providing  for  a  bond  which 
discharged  the  lien  of  attachment, 
but  which  might  be  satisfied  by  a 
delivery  of  the  property.  It  was  held 
that  death  or  destruction  of  the 
property  without  fault  of  defendant 
was  no  defense  to  liability  on  the 
bond  (Barry  t-  Frayser,  10  Helsk, 
(Tenn.)  206) :  (4)  but  where  the 
bond  was  not  under  the  statute,  but 
conditioned  for  the  forthcoming  of 
property.  It  was  held  that  the  death 
of  slaves  before  forfeiture  dis- 
charged the  bond  (Outhrle  v.  Brown, 
10  Hetsk.  (Tenn.)  880.  See  also 
Green  V.  Lanier,  5  Helsk.  (Tenn.) 
662). 

[b]  Accideiital  destmotlon  of 
property  by  fire  was  no  defense  to 
an  action  on  such  a  bond,  Doggett 
V.  Black,  40  Fed.  439.  Ctompare 
Woolfolk  V.  Ingram,  53  Ala.  11  (de- 
cided under  a  statute  providing  that. 
If  property  replevied  under  a  bond 
making  the  obligors  liable  for  its 
return  or  for  payment  of  the  judg- 
ment which  mfght  be  recovered  died 
or  was  destroyed  without  fault  of  the 
obligors,  they  might  tender  the  value 
thereof  In  discharge  of  the  bond). 

63.  Dunlap  v,  Clements,  18  Ala. 
778. 

[a]    Kale    lUiAer  mlMMft'OSBt 


thronch  Act  of  PUintiif.   Where  plaintiff  by  his 

own  act  prevents  the  obligors  from  delivering  the 
property  and  is  thus  himself  the  cause  of  the  for- 
feiture, he  eannot  take  advantage  of  it,  and  tbe 
obligors  will  be  discharged  to  the  extent  that  they 
are  thus  prevented  from  making  delivery.*' 

721]  (3)  By  Decree  Establishinf  Exemption 
of  Property.  A  replevy  bond  in  attachment  pro- 
ceedings is  discharged  by  a  decree  adjudging  the 
property  exempt  and  where  foreclosure  of  the  at- 
tachment lien  was  denied  on  the  ground  of  such  ex- 
emption, although  judgment  w«nt  against  defend- 
ant for  tbe  debt,  it  eould  not  be  tendered  against 
the  sureties  on  the  leploTy  bead  for  the  exempt 
property.** 

722]    (4)  By  Setting  Aside  of  Attochment" 

The  obligors  on  a  forthcoming,  delivery,  or  replevy 
bond  are  released  from  liability  thereon  where  the 
attaehment  is  afterward  qnasbed  or  vacated,**  and 

taohment. — Where  attached  goods  re- 
leased on  a  forthcoming  bond  are 
subsequently  attached  by  another 
creditor  and  sold  by  consent  of  both 
attaching  creditors,  the  surety  In 
the  forthcoming  bond  is  discharged. 
Bell  V.  Pearce.  1  B.  Mon.  (Ky.)  IS. 
[b]    SlMotl&r   or   ooaMKttBff  te 

levy  UBdar  aaaoatloB  Where,  after 

release  of  the  property,  an  execution 
In  favor  of  a  stranger  to  the  attach- 
ment was  levied  thereupon  by  the 
consent  and  direction  of  attachmeat 
plaintiff,  under  which  levy  the  prop- 
erty was  taken  and  sold,  plalntlfl 
cannot  have  recourse  to  the  bond, 
Jeeger  v.  StcBlting.  SO  Ind.  341. 

63.  Hall  V.  Mfller,  ll  Tex.  ClT.  A. 
336.  51  SW  3C. 

64.  Hall  V.  Miller,  21  Tex.  Ov.  A 
336.  51  8W  86. 

66.  Onraads  for  twttisr  aaltfa  at- 
taohment  see  infra  §|  981--1000. 

Vvooeedlsga  to  set  astda  attack- 
meat  see  tnfra  |g  1019-1082. 

Xlght  to  attack  attaoluneBt  after 
glvlnr  forthooming',  deliTsry,  cr 
revlerr  bond  see  supra  I  6BS. 

ee.  Cal. — icosenthal  v.  Perklna  C 
Cal.  tlnrep.  C^.  21,  53  P  444  lafl  in 
banc  123  Cal,  240,  65  P  804]. 

Conn. — Schunack     t.     Art  Uetal 
Novelty  Co..  84  Conn.  331,  80  A  2»0- 
111.— Gilbert  v.  Yunk,  214  TO.  237, 
73  NB  S36  [aft  110  111.  A.  6681. 

Ind. — OasB  V.  Williams,  40  Ind. 
253. 

Pa. — Fernau  V.  Butcher.  113  Pa. 
292,  6  A  67. 

Tex. — Rildare  Lumber  Ca.  -v.  At- 
lanta Bank.  91  Tex.  95,  41  8W  <4. 

[a]  Tbe  zeasoB  of  the  role  Is  that 
the  condition  of  the  bond  has  been 
satisfied  as  to  the  subject  noatter  for 
which  it  was  given.  (3llbert  v.  Tunk, 
110  111.  A.  668  [aff  Sli  HI.  237,  73 
NB  835], 

[b]  Vlurtevw  daatron  tt*  at- 
taohnwttt  will  destroy  liability  on 
the  bond.  Schunack  v.  Art  Metal 
Novelty  Co..  84  Conn.  SSI,  80  A  290. 

[c]  JUIgment  that  tiM  attaefe- 
ment  be  atutshed  aaft  rdeaes  boaA 
aanvllad  Is  a  judgment  In  favor  of 
the  surety.  Love  v.  McComas.  14  La. 
Ann.  201. 

.[d]  Vhere  the  attaolunent  la  Ola- 
ohanred  la  part  the  bond  should  be 
discharged  only  as  to  the  extent  of 
the  property  released  therefrom. 
Bowling  V.  Davis.  103  Ky.  187,  44 
SW  643.  46  SW  77,  19  KyL  1859. 

[e]  Order  gnashing  wilt  aet 
a«Ue. — Where  an  order  qusiahlng  a 
writ  of  attachment  was  set  aside  at 
the  same  term.  It  was  held  that  ttie 
surety  on  a  forthcoming  bond  was 
not  discharged.  Hubbard  t.  Mom, 
65  Mo.  S47. 

rfl  Mes  Judloata^Where  an  at- 
tachment has  been  discharged  by 
the  giving  of  a  bond  under  Bal- 
linger  Code  fiS  5874,  5S76,  and  sub- 
sequently an  order  Is  entered  pur- 
porting to  discharge  the  attatdiment 


For  later  obms,  danloysMBts  and  ahaayaa  in  the  law  see  cumulative  Annotations,  same  titles 
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where  it  is  held  that  defondflnt  in '  attachment  may 
proceed  to  vacate  the  Attachment  notwithstanding 
he  has  given  a  dilssoltitiOB  or  dlMbaige  b(»nd,*'  it 
woald  Beem  that  such  a  bond  also  unll  fall  with  the 
attachment  npon  quashal  or  vacation.** 

723]  (&)  By  Lttvy  of  Snbseqnent  Attadiment. 
Where  a  delivery  bond  removes  the  lien  from  the 
property  and  leaves  it  eabjeet  te  future  levies,  the 
snbeequent  levies  of  attachments  will  not'  satisfy 
the  conditions  of  the  bond;"  but  if,  after  the  eie- 
sntion  of  the  bond,  the  t^oer  levies  another  at- 
tachment before  a  delivery  is  necessary  to  disoh&i^e 
the  condition  thereof,  such  snbseqnent  seizure  will 
amount  to  a  delivery  and  discharge  the  same.'" 

[i  7^]  (6)  By  Levy  of  Ezecntion.  It  has  been 
held  that  if  execution  is  issued  and  levied  on  prop- 
erty eal&aiemt  to  satisfy  the  judgment,  the  voluntary 
release  o£  the  attachment  lien  by  plokiiifl  will  dis^ 
charge  the  surety  on  the  bond.'* 

[i  725]  (7)  By  Amrt  of  Debtor  on  Exectitlon. 
The  arrest  of  a  debtor  OU'  execution  in  the  principal 


for  Irregularity,  which  order  la.  a. 
nullity,  the  granting  of  v.  motion  to 
discharge  th«  surety  solely  as  a 
consequence  to  follow  from  the  dis- 
charge of  the  attachment  for  Ir- 
regularity ia  not  .ODnclUBkre  as  t« 
the  liability  of  the  surety  on  the 
bond  regardless  of  the  irregularity 
of  the  attacbment,  and  doea  not 
tvecome  BO  bv  the  dismissal  of  an 
appeal  therefrom,  since  the  court 
did  not  detfermlBS  the  liability  of 
the  surety  upon  any  theory  other 
than  the  lr*«VVlaii|P  of  tlM  writ. 
Brady  v.  OnOroy,  ST  Wash.  48S*  70 
P  1004. 

67.  See  supra  S  696. 

68.  Bruce  v.  Conyers,  64  Qa.  678; 
Blldersee  v.  Adden,  10  AbbPrNS  (N. 
T.)  163:  Feroau  v.  Butcher.  113  Pa. 
292.  S  A  S7:  Kildare  Lumber  Co.  v. 
Atlanta  Banb;  SI  Tex.  95,  41  64. 
See  also  Rosenthal  v.  Perkins,  123 
CaL  340.  6t  P  804;  Russia  Cement 
Co.  V.  Le  Page  Co..  174  Hasa.  Tl9. 
SB  NS  70. 

•0.  JousB  .v»  Peariey.  S  Oreene 
(Iowa.)  fia. 

TOl  Scarborougli  v.  Ualone,  ST 
Ala.  £70;  CordavMR  v.  Halone,  63 
Ala.  556;  Schneider  v.  WaUlnKtorft. 
4  Colo.  A.  IM.  34  P  1109;  DuneaD  V.- 
Thomas,  1  Or.  314. 

[a.)  BsmMr  vf  platsMS*— Flaln- 
tflEs  in  th»  first  attaclmeiit  maor 
have  tlielr  remedy  agalnat  the  sher- 
l«F  for  his  unauthorised  act  lo  ■  tak- 
ing tlie  property  under  the  Junior 
RttachmeBt  and  poBslfeily  may  main- 
tmtn  MM  action  for  money  had  and 
rec«lv«d  against  plaintiffs  in  that 
attschxneat.  Cordaman'  v.  Malone,  $3 
Ala.  666.  _  ^ 

[bl  x^«vy  br  mocesRor  of  first 
oMowr*  •  Wiwirft  the  seoond  writ  vas 
levied  by  the  sucoesBor  of  the  aAr 
cer  wbo' levied  the  first,  tt  was  held 
that  the  tmrmmr  would  not  be  pre^ 
satned  to  know  that  the  property  was 
in  custody  of  the  law.  that  it  was 
the  datT  of  defendant  In  the  first 
attaclnn«nt  to  rvplevy  the  property 
in  sucli  case,  and  that  If  be  failed 
to  do  to  the  obligors  on  the  bond 
wero  liable.  Roberts  v.  Dunn.  71 
Til  44 

71.  'Retd  V.  Farmers',  etc..  To- 
bacco Warehouse,  44  SW  124,  19  KyL 
19SB 

ni,  Moore  v.  Loting,  106  Mass. 
455-  Mtirray  v.  Meerer,  7  Gush. 
<MaM'>  313. 

ral  rUtuOB  la  not  oonfineA  to 
Ufl  MBMllr  npon  tfes  liond  but  has  a 
rirht  to  vati  arrest  of  defendant  up- 
on the  unsatisfied  execution  and, 
wh«n  «l«»Jr«eMrn3aaw»  is  broken  by 
defmidan^*  faTlore  to  submit  him- 
wlf  for  •KamhMition,  •  tha  bond  and 
recoffniM**ca-  arv  cumulative  seourl- 

Lorlnv.,  IW  Mafa.  466. 


73.  Hobson  v.  Hall,  10  K.vT>  fi35 
[aff  reh  14  SW  958,  13  KyT.  lOft]  fas 
to  amendment  of  atfldnvit  necessnry 
to  sustain  the  attach nu'iit,  lioldlQg 
that  the  obligors  ciinnoi  aruuirc  a 
bona  flde  claim  in'  tfu?  acu^f  of  the 
statutory  proyisLon  tlKit  ih.-  ^nm-nd- 
ment  shall  not  affect  pn  vtoii.s  hoiia 
flde  olatms).  .  I 

74.  Chapman  v.  Stuckey,  22  111.  A. 
31  (as  to  an  amendment  Introducing 
additional  Items  of  Indetotedness 
which  were  included  in  the  original 
declaration). 

TS.  Warren  Bros.  Co.  v.  Kendrlck, 
US  Md.  603.  77  A  847.  140  AmSR 
445;  Russia  Cement  Co.  v.  Le  page 
Co.,  174  Mass.  849,  55  NE3  70;  Drfi- 
coll  v.  Holt.  170  Mass.  262.  49  NB 
306;  Townsend  NaL  Bank  v.  Jones, 
151  Maaa  454,  24  NB  B93;  Doran  v. 
Oohen,  147  Maai.  342,  17  NB  647; 
Cutter  V.  Richardson.  126  Haas.  72: 
Jayoe  v.  Platt,  47  Oh.  St.  ICS,  24  NB 
362.  21  AmSR  810: 

!a]  A  oluuwa  tn  tta  ad  ^^^^™■flTln 
of  the  writ  wUl  not  dlacbarge  the 
surety  on  a  dissolution  bond  (Town- 
sand -Nat.  Bank  V.  Jone^  251  Maas. 
464,  34  NB  693).  (8)  even  though  it 
la  an  increase  to  the  full  amount  of 
the  penal  sum  (McNeilly  v.  Drlsooll, 
20S  Ibiss.  29%  94  NB  278;  Com.  v. 
Baxter,  2S5  Pa.  179.  84  A  136.  42 
IAAN8  4N4  and  note). 

fbl  tatlntf  oaaae  of  action  mors 
la  d«tail<— The  allowance  of  an 
amendment  In  a  count  merely  to 
state  the  cause  of  action  more  In 
detail  does  not  release  tha  sureties 
on  the  bond.  Cutter  v,  Ritduurdson, 
125  Mass.  72. 

[c]  AaaendmeM  of  on*  of  two 
oouts.— The  amendment  of  one  count 
in  a  writ  did  not  discharge  the  sure- 
ty from  liability  for  the  sum  aued 
for  in  the  other  counts  originally  In- 
serted in  the  writ,  and  not  affected 
by  the  amendment.  Warren  v.  Lord 
131  Mass.  560. 

[d]  If  a  r*neral  Terdlot  la  z»- 
tomad  on  a  declaration  containing 
two  counts,  one  filed  after  a  bond 
to  dissolve  an  attachment  is  given, 
and  without  notice  to  a  surety  l^re- 
on,  the  surety  is  not  discharged,  if 
it  appears  from  the  record  that  the 
veraiot  oould  not  have  been  ren- 
dered on  this  count.  Cutter  v.  Rich- 
ardson, 125  Mass.  72. 

76.  Adams  v.  Jacoway,  34  Ark. 
542. 

[a]  BiatlnotSon  between  mbatttn- 
tton  and  amandment^— Where  a  suit 
is  brought  against  one  In  a  wrong 
nama,  a  bend' is  glvea  to  secure  some 
aotion  on  his  part,  describing  him  by 
tha  same  name,  and  there  is  no  doubt 
of  the  identity,  the  bond  is  for  the 
aetlon  of  defendant,  and  the  inser- 
tion of  the  true  name  by  the  court 
in  the  aubaequent  proceedinga  against 


action  will  not  disofaaige  the  sureties  npon  a  bond 
previouBly  given  for  the  dissohition  of  the  attach- 
ment.'^ 

726]  (8)  By  Amendments.  Sureties  on  a 
forthcoming  bond,  "  or  bond  conditioned  to  pay 
the  judgment,**  are  not  disebai^d  by  proper  amend- 
ment of  the  attachment  affidavit,  or  of  the  declara- 
tion or  writ,  the  identity  of  the  aetion  not  being 
ohanged.'°  Nor  is  such  a  bond  discharged  by  an 
amendment  aS  to  the  name  of  a  party by  bringing 
in  a  new  defendant/'  or  by  sabetitutiag  for  plaintiff 
ita  attachment  bis  assignee,  under  an  assignment  for 
the  benefit  of  cneditors  made  after  execution  of  the 
bond.'^  Bat  the  Sureties  npon  an  undertaking  for 
the  r^ease  of  an  attaehment  have  the  right  to  stand 
on  the  very  terms  of  their  contract,  and,  if  it  has 
been  chabg«d '  withoift  their  knowledge  or'  eonsent, 
they  are  released  from  liability.^*  Accordingly,  an 
amendment  bringing  in  a  new  eanse  of  aetion  has 
been  'held  to  release  the  surety,"**  and  it  has  also 
been  held  that,  if  the  parties  without  the  consent 

the  same  Individual  is  proper  and  the 
change  cannot  affect  tne  liability  of 
the  obligors.  But  where  the  persona 
are  actually  distinct,  a  bond  given 
for  the  conduct  of  one  cannot  by 
subatltutioQ  of  names  in  the  prooeed- 
IngB  be  made  to  stand  good  for  the 
action  of  the  other.  The  test  Is  the 
person  had  In  view  by  the  obligors 
in  executing  the  bond.  Adams  V. 
Jacoway,  34  Ark.  642. 

77.  Christal  v.  Kelly,  88  N.  Y. 
285  (Where,  after  a  bond  conditioned 
to  pay  the  judgment  which  should  be 
rendered  against  defendant  in  favor 
or  plaintiff,  a  member  of  the  firm 
was  made  a  party,  and  it  was  held 
that  the  sureties  were  bound  after 
Judgment  rendered  against  defend- 
ants, as  the  undertaking  was  subati* 
tuted  for  the  property  and  that  would 
not  have  been  affected  by  the  amend- 
ment had  the  bond  not  been  given). 

TB.  Slosaon  v,  Farauaon,  11  Minn. 
448,  18  NW  281. 

76.    QuUlen  v.  Arnold,  12  Nev.  234. 
eo,   Cassldy  v.  Saline  County  Bank. 
7  Ind.  T.  643.  104  SW  829. 

 [a]    AmUoatlona   of  nl*.  --  <1) 

Where  plalntlfr  sued  on  an  open  ac- 
count, attaching  certain  property,  and 
thereafter  the  complaint  was  amend- 
ed, setting  up  a  Judgment  recovered 
on  the  account  In  another  state,  it 
was  held  thai:,  under  the  rule  that  a 
surety  on  a  bond  to  dissolve  an  at- 
tachment takes  hie  obligation  with 
reference  to  the  cause  aa  it  then 
atande,  the  surety  on  the  dissolving 
bond  given  by  defendant  was  not  li- 
able after  the  amendment  of  the  com- 
plaint. Cassldy  v.  Saline  County 
Bank.  7  Ind.  T.  B4S,  104  SW  829. 
(2)  An  attachment  was  issued  in  a 
suit  commenced  by  Q  and  J  D,  ad- 
ministrator of  the  estate  of  B  D,  de- 
ceased, against  S.  Plaintiffs  al- 
leged in  tr.eir  complaint  that  Q  and 
B  D  had  been  partners  under  the 
firm  of  D  &  Q  prior  to  B  D's  death, 
that  subsequent  to  hla  death  J  D,  his 
administrator,  and  Q,  had  continued 
to  carry  on  the  business  of  the  part- 
nership theretofore  carried  on  by  P 
and  B  D,  and  that  defendant  had  be- 
come and  was  Indebted  to  plaintlfta 
in  a  certain  sum.  Defendant  S  gave 
an  undertaking  to  the  sureties  to  re- 
lease the  attachment.  Later  plain- 
tiffs, without  the  knowledge  of  the 
sureties  on  this  undertaking,  were 
allowed,  by  stipulation  entered  into 
between  the  parties,  to  amend  their 
complaint.  The  amended  complaint 
named  Q  only  as  plaintiff,  alleging 
that  he  sued  as  surviving  partner  of 
the  firm  of  D  &  Q  for  a  debt  due 
him  aa  such  surviving  partner.  It 
was  held  that  the  parties  and  cause 
of  action  were  so  changed  by  tha 
amended  complaint  as  to  release  the 
Buretlea  from  all  liability  on  their 
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of  the  surety  alter  the  return  time  of  tbe  writ  from 
a  date  when  there  was  no  term  of  court  so  as  to 
make  it  returnable  to  a  proper  date,  and  the  disso- 
lution bond  recited  that  the  writ  was  returnable  on 
tbe  first  date,  the  surety  is  diseharged.^^ 

727]  (9)  By  Death  of  Defendant  ia  Attach- 
ment."^ Where  tbe  eause  of  action  survives  and 
the  death  of  tbe  attachment  defendant  does  not 
operate  as  a  dissolution  of  the  attachment,  jud^ent 
against  his  personal  representative  will  perfect  the 
liability  of  the  sureties  on  a  forthcoming  or  dis- 
solution bond;^  but,  on  tbe  other  hand,  it  ia  held 
that,  where  the  death  of  defendant  in  attaehment 
dissolves  it,  attachment  plaintiff  has  no  fnrtheri 
olaim  on  the  property  and  cannot  reoover  on  tiie 
bond.w 

[i  738]   (10)  By  Bankruptcy  of  Debtor."  As  an 

adjudication  of  bankruptcy  releasee  an  attachment 
against  the  bankrupt  levied  less  than  four  months 
before  tbe  petition  in  bankruptcy  waa  filed,"  it  will 
release  the  liability  of  the  surety  on  a  foithooming 
bond  given  for  property  attached  within  such  time,*" 
unless  judgment  was  rendered  in  the  attachment 
suit  before  the  adjudication  of  bankruptcy.^  It 
has  been  held  that  there  was  no  liability  on  a 
forthcoming  bond  given  by  defendant  in  attach- 
ment, although  judgment  was  rendered  against  him, 
where  execution  was  stayed  on  account  of  bis  dis- 
charge in  bankruptcy,  and  where  his  wife,  as  in- 
terpleader, had  snbseqnently  reoovered  judgment 


tior  posseoiioD  of  the  proper^." 

[4  720]  (11)  By  Aotuitaaoo  of  DividenA  froa 
Aliened  Estate  «f  Defendant*  Plaintiff  in  otUeh- 
ment  does  not  loee  hts  reoourae  againat  a  bond  given 
for  the  release  of  attached  prc^erty  by  aQC^>tiiig  t 
dividend  fKom  the  asoigcm  fw  tttf  benefit  of  Uu 
creditors  of  defendant  in  attachment."' 

730]  (IS)  By  KelesM  of  Indemnity.  The 
mere  release  by  a  eurety  of  indemnity  held  by  bun 
before  his  liab^ty  has  been  diathai^ed  by  a  proper 
determination  of  the  oauae  will  aot  relieve  him  from 
liability;*^  but,  if  the  avrety  haa  snrrendfirvd  tneb 
indemnity  by  reMon  «i  the  condnet  or  represeatar 
tions  of  the  obligee^  he  will  be  dieohaiiged  from  lia- 
bility to  the  extent  oC  tbe  iniiue  oC  the  indemoit; 
so  surrendered.'' 

731]  (13)  By  ReqniriBf  Further  SnrefciM  or 
Bzecutton  of  ITew  Bond.  The  refusal  to  approve  a 
dissolution  bond  until  strengtiieaed  by  the  additiw 
of  anoUuar  eurety  will  not,  after  U  is  eo  strength- 
ened and  app^vedf  ezonacaie  the  sureties  who 
signed  it  originally;'*  but  if  a  bond  is  canceled  and 
the  execution  p£  another  bond  ia  ordered  the  sureties 
on  the  latter  are  liable,  vithoat  referenee  to  the 
former.'* 

[$  732]    (14)  By  Reference  to  Arbitntton.  A 

reference  of  the  cansej  by  rule  of  court,  to  arbitra- 
tion by  consent  of  the  parties  does  not  operate  to 
discharge  the  sureties  on  a  dissolution  bond.** 
[i  7^]  (16)  By  ReflMml  of  Oaue.  Tbe  renoval 


undertaking.  Qulllen  v.  Arnold,  IS 
Nev.  iU. 

ai.  SlmMn  T.  Cramm.  121  HaM. 
492. 

88.  ■Saeft  of  dMth  of  tefndattt 
dlaaolatbMi   of  attMbatM*  see 

Abatement  and  Revival  9  403. 

88.    Weolfolk  V.  Ingram.  E9  Ala.  11. 

84.  Tapley  v.  Goodsell,  122  Haeis. 
176. 

[a]  AppUMtLon  of  ndt.<— If  a  de- 
fendant In  attachment  dies  after  en- 
tering in  open  court  Into  recogrnl- 
Eance  with  suretlea  to  dlsaolve  an 
attachment,  the  proceeding  thereafter 
is  in  personam  and.  If  defendant  dies 
before  Judgment  and  his  adminis- 
trator Is  brought  in.  failure  to  pay 
Judgment  rendered  against  the  ad- 
ministrator Is  a  breach  of  the  recog- 
nizance. Sharpe  v.  Morgan,  144  111. 
382,  S3  NE  22. 

[bl  Vlier*  aofesdant  dies  after 
▼wrdlot  for  plaintiff,  a  Judgment  nunc 
pro  tunc  as  of  the  term  when  the 
verdict  was  rendered  Is  sufficient,  in 
the  absence  of  fraud,  to  fix  the  lia- 
bility of  a  surety  on  the  bond  given 
to  dissolve  the  attachment.  Tapley 
v.  aoodsell,  122  Mass.  176. 

[c]  DMth  of  on*  Joint  defcadant. 
—Where  a  bond  to  discharge  an  at- 
tachment is  conditioned  to  pay  the 
amount  of  the  Judgment  which  may 
be  recovered  against  two  defendants. 
It  is  not  discharged  by  the  death  of 
one  of  defendants,  if  the  action  con- 
tinues and  the  cause  of  action  nuT- 
vtves  against  the  survivor.  Cook- 
roft  V.  Clafiin,  64  Barb.  464  [aft  68 
N.  Y.  618  mem].  But  compare  Langs- 
ton  V.  Watts,  142  Ga.  439.  83  SE  92 
(holding  that,  where  an  attachment 
was  issued  againnt  a  firm,  and  a  re- 
plevy bond  was  given  under  Civ.  Code 
[1910]  i  5113,  nnd  the  name  of  one 
partner  was  stricken  because  of  his 
death,  and  the  name  of  the  other 

fiartner  by  reason  of  his  dtseharge 
n  bankruptcy,  the  entire  case  should 
have  been  dismissed,  the  sureties'  li- 
ability resting  on  that  of  their  prin- 
cipals); McCloskey  v.  Wingcfleld.  29 
Ia.  Ann.  141  (holding  that  a  Judg- 
ment against  a  commercial  partner- 
ship binds  the  parties  in  solldo,  and 
that  after  death  of  one  of  the  part- 
ners no  Judgtnent  could  be  rendered 


againat  the  partnership  without  mak- 
ing hts  representative  a  party,  and 
until  such  Jadgment  tbe  surety  In 
the  release  bond  waa  not  liable). 

8B.  Oreen  v.  Barker.  14  Conn.  431; 
ITpham  v.  Dodga,  11  B.  I.  <21  (hold- 
ing that  at  common  law  tha  death  of 
defendant  would  have  abated  the  salt 
which  would  thereupon  have  been 
dismissed  completely  out  of  court, 
and  that  the  statute  went  no  farther 
than  to  prevent  the  dismissal  and 
allow  the  action  to  proosed  againat 
the  executor  or  administrator,  as  If 
it  had  been  commenced  against  him). 

86.  Bffeot  of  baakmptoy  proooed- 
inga  iq»oa  attaolunent  geaeraUjr  see 
Bankruptcy  S  288. 

87.  See  Bankruptcy  9  289. 

88.  Langston  v.  Watts.  142  Oa.  4S9, 
83  SB  92:  D.  C.  Wise  Coal  Co.  v.  Co- 
lumbia Zinc  etc..  Co.,  157  Mo.  A. 
31S,  138  8W  67  (holding  that  wheire 
an  attachment  defendant  gave  a. 
forthcoming  bond,  and  a  petftlon  In 
banin'uptcy  against  him  was  filed 
within  four  months,  and  the  trustee 
in  bankruptcy,  without  objection 
from  plaintiff,  took  posseeslon  of  the 
property  and  sold  It  for  the  benefit 
of  the  banltrupt  estate,  tbe  surety  on 
tbe  forthcoming  bond  was  released). 

88.  San  Francisco  Sulphur  Co.  v. 
MinA  Indemn.  Ca,  11  Cal.  A.  695,  701, 
106  P  111,  113  (holding  that  the  fil- 
ing of  a  petition  in  bankruptcy  with- 
in four  months  after  an  attachment 
wae  levied  against  the  insolvent's 
property,  and  his  adjudication  of 
bankruptcy  after  Judgment  went 
against  him  In  the  attaehment  suit, 
would  not  affect  the  liability  of  sure- 
ties upon  a  bond  given  to  release  the 
attached  property). 

80.  Ourand  v.  Johnson,  6  Ind,  T. 
3«1.  88  SW  127. 

91.  Easton  v.  Ormsby.  18  R.  I.  309, 
27  A  216 

98.    Hubbard  v.  Moss,  65  Mo.  647. 

98,  Rowley  V.  Jewett,  6C  Iowa  492, 
9  NW  353.  See  also  Ramsey  -V,  Cool- 
baugb,  IS  Iowa  164. 

ta]  Ik  Is  UunnalNstmMatheans- 
tr  to  sstaMUh  tiis  sztoat  to  which 
he  has  been  so  discharged.  Rowloy 
v.  Jewett.  56  Iowa  492,  I  NW  3SS. 

84.  Sampson  v.  Barnard,  87  Mass. 
369. 


[a]  Seaidxliig-  farUur  anrstlM  aot 
aa  esosptloiL  to  aoflelner** 

tlon  to  compel  defendant  to  furnish 


-A  mo- 


further  sureties  Is  not  an  exeeptloD 
to  the  sufflclenoy  of  the  sureties  far- 
nlshed;  and  the  sureties  on  rbe  bood 
are  not  released  If  In  default  ot 
compliance  with  tbe  rule  Judgment  h 
rendered  against  defendant.  Jewett 
V.  Crane,  sE  Barb.  (K.  T;)  208. 

88.  McCloskey  v.  Wlngfield,  33  La 
Ann.  39  (holding  that  the  binding  ef- 
fect of  a  second  bond  ia  not  Impaired 
by  the  fact  that  the  first  had  another 
surety  and  had  been  canceled  on  ac- 
count of  this  irrsuRtcienoy). 
,  [aJ  Bond  to  proew*  star^If  1" 
the  progress  of  the  cause  the  party 
may  procure  a  stay  for  parttcalu- 
purposes  upon  such  terms  as  In  th» 
discretion  of  the  -fudge  may  seem 
Just,  a  bond  to  procure  the  stay,  re- 
citing ttiat  It  is  executed  to  secure 
the  Judgment  and  release  and  dis- 
charge the  sureties  In  tbe  bond  pre- 
viously given  to  discharge  the  at- 
taehment, voluntarily  entered  Into,  te 
good  as  a  common-law  undertaUag 
and  wtll  bind  the  sureties  therein. 
Dennis  v.  Nelson,  55  Minn.  144.  51 
NW  5»». 

[b]  Batiftoatlon  of  aoosptaaee  sf 
nsir  bond.— A  sherlfC  after  retumlar 
a  writ  of  attachment  took  a  bond  for 
the  release  of  the  attaelted  property. 
One  of  the  sureties  thereunder  de- 
sired to  withdraw,  and  a  new  bond 
was  given  and  'accepted  by  the  sher^ 
Iff,  redtlng  that  It  was  gives  in  lita 
of  the  first  bond  to  secure  tbe  release 
of  the  attached  property.  Plaintiff 
thereafter  sued  on  the  second  bond, 
and  during  the  pendency  tbereet 
brought  a  second  action  oa  the  first 
bondf  taken.  It  was  held  that  plaU- 
tiff,  by  bringing  the  action  on  the 
second  bond,  ratified  the  acts  of  tiM 
sheriff  in  releasing  the  first  bend  as 
plaintiff's  agent,  and  was  estopbsd  to 
sue  en  tha  noad  so-relaasedL  aassar 
V.  Rowler.  l*t  CbL  4U»  TS  P  US. 

88.  Seaver  t.  Beeklar.  US  Msss 
29S. 

[a]  Vka  isaaom  af  ite  nOa  fa  that 
after  such  rale  the  cause  remains  ta 
ooart  sttb>Bot  to  its  pawer.  aad«|M8- 
ment  must  be,  sntsrad  by  i|w  ewart. 
Seavsy  v.  Beeltlar.  1S8  Mass.  Ut. 


aarclepmsats  and  eiutBfes  In  ths  law  aes  enmulatlve  Aanotatlona.  same  tltla.  paare  and  not*  number. 
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ef  the  CBuae  frwn  a  state  emrfc  to  a  federal  court 
after  the  exeoution  of  a  d^very  bond  does  not  bo 
ebanga  or  enlarge  the  liability  of  the  auretiee  as  to 
discharge  tbem,'^ 

734J  a«)  By  ZMagr  is.^MootiolL  The  liabU- 
ity  of  the  obligors  on  a  tEortbooming  or^  dissolution 
bond  being  fixed  by  the  rendition  of  a  judgment 
against  the  attaohment  defendant,  the  sureties  are 
not  released,  by  a.  delay  in  issuing  execution  on  the 
jtu^^nient^"^  nor  does-  a  staty  of  axeeution  by  con- 
sent of  the  parties  to  the  action  have  this,  effect."* 

[f  735]  (17)  Bf  Jad«m«]it  for  XMeadast 
Where  tJie  aetion  in  which  the'  property  was  atr 
tached  resnlts  in  a  judgment  in /favor  of  dvfeOidant, 
the  obligors  on  the  bond,  whether  it  is  for  a  dis- 
ehazge  of  the  attachment  or  merely  for  a  release  of 
the  property,  are  of  course  r^eased  from  aiiy  liabil- 
ity on  the  bond.' 

736]  (18)  Br  Bi800tttfniuuic6  m  to  Part  of 
Defendants.  It  has  been  held  that  the  discontinu- 
ance of  the  action  as  to  one  or  more  of  several  do- 
fendants  will  not  operate  to  release  fbe  sureties  on 
the  iKmd;'  but  there  is  also  authority  for  the  view 
that  the  bond  must  be  considered  as  referring  to 
the  suit  in  progress  at  the  time  of  its  execution/ 
and  that  a  discontinuance  as  to  one  or  more  de- 
fendants is  such  a  change  in  respect  to  the  obligap 
tion  of  the  sureties  as  wi!I  'Ascbatge  them.* 

a  737]  (19)  MisoelUneoua.  Where  a  bond  -was 
filed  to  ^scharge  an  attacbmettt,  oondttitme^  on  tlie 
payment  to  defendant  of  the  money  held  on  at- 
tachment, the  fact  that  th^  attaching  creditor,  be- 
lieving that  the  bond  was  invalid,  sought  to  pre- 
vent payment  of  the  money  by  the  sheriff,  in  which 
he  was  intimately  unsuceessfal,  was  not>  in  tlw  ab- 
sence of  any  fraud  or  imposition,  sueh  an  inter- 
ference with'  the  rights  and  prejudioe  to  the  in- 
terest of  the  surety  on  the  bond  as  to  dischazige 
ium  from  liability."  Where  an  attachment  bond 
waa  exetmted  to  uw  receiver  of  a  corporation,  his 
soccessors  and  asBigna,  in  aq  action  tty  snob  re- 


ceiver to  mtliie  upon  an  asset  of  the  corporation,  a 
termination  of  the  reeoivership  control  over  the  ac- 
tion did  not  discbtu^  the  surety  on  the  bond." 
Where  defendants  executed  an  andertaking  to  pay. 
any  judgment  which  plaintiff  might  recover  against 
a  corporation  whose  property  was  attached,  and 
owing  to  the  corporation  secnring  an  injnnction 
the  proeeedii^  at  law  was  abandoned  and  plaintiff 
recovered  in  the  equitable  action  upon  the  claim 
in  question,  the  deeree,  which  included  other  claims, 
iii  not  merge  the  claim  for  which  defendants'  un- 
dertaking was  given,  so  as  to  releaeo  their  liability.^ 
In  Bttch  ease  the  fact  that  the  undertaking  was 
givdn.in  an  action  at  law  and  the  jndgment  npott 
the  claim  was  had  in  a  court  of  chancery  did  not 
release  defendants;^  nor  did  the  fact  that  plaint^ 
did  not  seek  a  writ  of  8e<]Ueatrfltion  npOn  the  prop- 
erty, particularly  in  view  of  the  fact  that  execu- 
tions issued  upon  the  degree  were  returned  nulla 
bona,"  or  the  fact  that  the  decree  for  plaintiff  ad- 
justed claims  for  other  persons,  release  defendants.'* 
There  was  no  liability  on  a  forthcoming  bond  given 
by  defendant  in  attachment,  although  judgment  was 
rendered  against  him,  where  execution  was  stayed 
on  account  of  his  discharge  tn  bankruptcy,  and 
where  his  wife,  as  interpleader,  had  subsequently  re- 
covered judgment  for  possesBion  of  tiie  property.*' 
[(  73&]  m  Bnforcement  of  LiabiUty— (if  B{|^t 
of  Action.  It  haB  bem  held  that  a  bond 'to  dis- 
solve tm  attachment,  which  is  not  approved  as  re- 
quired by  statute,'^  does  not  relieve  defendant,  on 
appeal  from  a  judgment  against  hikn,  from  the  ne- 
cessity of  filing  s  bond  with  surety  to  })rDBeente 
his  appeal,  and  if  such  bond  is  not  filed  within  tbe 
time  ordovd  by  the  - court  plaintiff  may  naiAtain 
tat  action  on  the  dissolution  bond.'*  No  action  will 
lie  on  a  forthcoming  bond  given  in  an  attachment 
sort  where  appears  that  the  property  attached 
was  not  restored  to  tbe  owner,  although  sucfa  owner, 
who  is  the  principal  in  the  bond,  expressly  demanded 
lesteration." 


■T.  Bamaey  v.  Ooftlbaush,  ts  Iowa 
164. 

C»l  nM  llMIS  vt  %tm  CW*  la  that 
tbe  iindtfUbfiif  to  have  the  property 
fortlioomlns  to  answer  "th«  jodg- 
ment  of  the  eouit  In  saM  suit"  does 
not  mean  the  oonrt  In  which  (he  ac- 
tion was  then  pending,  alone,  liot  the 
court  having  jurisdiction  which  final- 
ly- renders  judgment.  Ramsey  v. 
C^Mlbaugh,  13  Iowa  1$4. 

se.  Duer  V.  Morrill,  20  111,  A.  S66t 
miea  T.  UcDonald;  83  R.  I.  406,  79  A 
069. 

99.  preeton  v.  Hood,  64  Cal.  40&,  1 
P  487.  See  also  Seawell  v.  Cohn,  2 
Kev-  808. 

iBLl  Mar  wStltout  ooaaemt  of  kv)f 
tjr^"  Stay  of  exeoutlon  for  one  month 
under  a  stlpnlation  without  the  con- 
fl»ent  of  the  snretr  on  a  bond  for  re- 
I  an  mat  of  attaohed  '  property  did  not 
discbarge  the  snrttty  &m  conetttuting 
an  esteMion  of  time  to  the  prtnalpal 
debtor,  the  surety  being  benefited  by 
tbe  stirancement.  Faleo  v.  McDon- 
ald.  S3  R.  I.  406,  79  A  .969. 

1.  Hamilton  v.  Beill.  12S  Cal.  93, 
65  F*  -  768;  Barton  v.  Thompson,  66 
Iowa   &26,  24  mV  26. 

ta.]  A  Jiidr>tt*ii.t  of  nonsuit  wilt 
dlWM>l'V«  tbe  attachment  and  ais- 
chou'S'e  tbe  obligation  of  the  sureties 
upon  tbe  bond;  and  a  BUbsequent  re- 
versal of  such  Judgment  upon  appeal 
will  not  revive  feirtr  llabmty,  al- 
thoasb  plaintiff  finally  recovers  judg- 
ment in  the  actlOTi  on  a  retrial. 
HamUtxra  v.  Be».  ISS  Oal.  »3,  5t  P 
7S«. 

[|>3     SoBd  to  par  debt  at  matorltr. 

_4Tnder  a  statute  authorising  the 
clwfnflr       a  bond  to  pay  the  debt  at 


maturity  In  case  of  attachment  upon 
an  unmatured  demand,  aitd  prorlfung 
that  after  the  execution  of  such  bona 
the  creditor  could  not  proceed  to 
Judgment,  the  dismissal  of  the  suit 
did  not  avoid  the  bond,  but  action 
could  be  brought  thereon  In  case  the 
debt  was  not  paid  at  maturity. 
Church  V.  Henry,  17  La,  70. 

[c1  Von  proseonltur  set  aside. — 
Under  a  bond  conditioned  to  return 
the  property  If  Judgment  Is  Riven  for 
plaintiff,  ■where  Judgment  of  non  pros- 
equitur ordered  In  the  original  suit 
was  subsequently  set  aside  and  plain- 
tiff finally  recovered  judgment,  the 
sureties  Were  bound.  Stanley  v. 
Chamberlain,  48  N.  J.  L.  102. 

[d]  -  BSeot  of  revenal, — (1)  Where 
defendant  has  Judgment,  the  attach- 
ment is  dissolved,  the  sureties  dis- 
charged, and  plaintiff  appeals  gener- 
flly,  without  excepting  to  Ibe  order 
discharging'  the  ■  sureties,  it  la  held 
that  their  liability  la  ended,  notwith- 
standing piftintlfr  recovers  on  his  ap- 
peal, especially  where,  upon  the 
faith  of  their  discharge,  the  puretles 
had  given  Up  Indemnity  furnished 
them  by  defendant.  Barton  v.  Thomp- 
son, 66  Iowa  5fi6,  24  NW  25.  (2) 
Entry  of  Judgment  for  defendant  in 
attachment,  without  any  stay,  does 
not  dlseharge  the  surety  on  a  forth- 
comtAg  bond  given  undfer  Code  Civ. 
Proe.  I  688.  where  the  Judgment  was 
reversed  on  appeal.  Youngman  v. 
Maryland  Fidelity,  etc.,  Co.,  87  111180. 
456,  150  NTS  788.    '  ^ 

8.  Salomon  v.  Buehler,  Izl  TH.  A. 
176;  Dalton  v.  Barhard,  150  Bfass. 
478.  28  NE  218. 

[a]    Snlt  affalnst  paxtean^— Sure- 


ties on  a  bond  to  dissolve  an  attach- 
ment In  a  suit  against  partners  could 
recover  from  the  Arm  the  amount 

fuiid  by  them  on  such  bond,  although 
he  suit  had  been  discontinued 
against  some  of  the  partners  for  want 
of  Jurisdiction.  Inbusch  v.  Farwell, 
1  BlacK  (U.  S.)  666.  17  U  ed.  188. 
^^3.   Andre  v.  FltSbugb,  1*  Mich. 

4.  Andre  v;  PUshugh.  18  Ulch.  9S: 

Harris  v.  Taylor,  3  Sneed  (Tenn.) 
686.  67  AmD  576. 

[a]  XHscontliinanoe  without  notice 
to  suraty.— (1)  Wliere  plaintiff  dls^ 
continues  as  to  one  of  defendants 
and  summons  in  a  new  defendant 
without  notice  to  the  siJrety,  the 
surety  la  discharged  (Tuclter  v. 
White,  5  Alien  (Mass.)  322).  (2) 
although  defendant  as  to  whom  the 
action  Was  discontinued  was  not  a 
party  to  the  bond  (lEUchards  v.  Stor- 
er,  114  Mass.  101). 

5.  Jennings  v.  Wall,  217  Mass.  278, 
104  NR  738. 

6.  American  Surety  Co.  v.  Camp- 
bell, etc.,  Co„  138  Fed.  631,  71  CCA 
55  [afr  129  Fed.  4911. 

7.  Perry  v.  Jaqultb,  86  Vt.  BSfl,  86 
A  1003. 

8.  Perry  v.  Jaquith,  88  Vt.  556,  86 

A  lees.' 

9.  Perry  v.  Jaquith,  86  Vt.  656,  86 
A  1003.^  ■ 

10.  Perry  v.  Jaquith,  86  Vt.  556,  89 
A  1003. 

11.  Oorand  v.  Johnson,  6  Tnd.  T. 
361,  98  SW  ]27. 

18.  Approval  Of  bond  see  supra  i  690. 

13.  -  Fopet  V.  Duasault,  141  Ma.ss, 
154.  T  NR  17. 

14.  Eddy  V.  Moore,  28  Kan.  113 
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ATTACBMENT 


[§§  739-740 


[(  739J  (2)  Natara  and  Form  of  lUmody— (a) 
Btatiitocy  Bemedion  aa.  Scire  Facias,  Bnle.  Motion, 
or  Eatry  of  Jadpaent.  Where  the  statute  permits 
defendant  to  retain  possession  oi  attached  property 
by  entering  into  reoognizanoe  vitb  sureties,  the  rem- 
edy on  the  recognizance  may  be  by  scire  facias  as 
in  other  oases;"^  and  under  statutes  of  rarions  states 
soreties  on  bonds  for  the  release  of  attached  prop- 
erty may  be  subjeeted  by  rule  or  motion;^"  upon  the 
entry  of  judgment  for  plaintiff  in  the  main  action, 
which  fixes  the  liability  of  the  sureties  in  the  bond, 
jut^^ent  is  entered  at  once  against  the  princiimi 
and  sureties  in  the  bond;'^  or  upon  failure  to  re- 
deliver property  after  judgment  against  defendant, 


5 foil  McQonlsle  v.  Gordon,  11  Kan. 
«7]. 

15.  Sartln  v.  Weir,  3  Stew.  &  P. 
<Ala.)  421.  See  also  Sharpe  v.  Mor- 
gan. 144  III.  382.  33  NE  22. 

[a]    Solrs   f»olM    or  AaM. — The 

statute  gives  the  creditor  a  remedy 
by  scire  facias  or  d^bt  against  sure- 
ties on  a  bond  for  the  release  of  an 
attachment.  Choate  v.  Stark,  18  N. 
H.  131. 

16.  RetUy  v.  Golding,  10  Wall.  (U. 
S.)  56,  19  L.  ed.  858  (construtnK  Lou- 
isiana statute);  Hayman  v.  Hallam, 
79  Ky.  389:  McCormack  v.  Henderson. 
10  Kyi,  541;  Bauer  v.  Antolne,  22  La. 
Ann,  145;  Wallace  v.  Glover,  3  Rob. 
(La.)  411:  HofOiaw  v.  Qullett,  63  Ho. 
208;  Thole  v.  WatBOo,  6  Mo.  A. 
691. 

[a]  The  oil  an  eel  lor  may  by  rule 
require  the  obligors  in  a  forthcominc 
bond  to  produce  the  property  or  de- 
cree against  them  the  payment  of 
its  value,  or  he  may  remit  the  party 
to  his  remedy  at  law  on  the  oond. 
Hansford  v.  Perrln.  6  B.  Hon.  (Ky.) 
6|5;  Page  v.  Long,  i  B.  BSon.  (Ky.) 

[b]  Bala  before  ntom  dv>F— A. 
rule  against  a  Borety,  If  taken  after 
the  actual  return  of  the  execution 
against  the  principal.  Is  regular,  al- 
though taken  before  the  return  day 
named  In  the  execution.  Doane  v. 
New  Orleans,  etc..  Tel.  Co.,  II  La. 
Ann.  504. 

[c]  JnrladlcUoa  of  Jaatloe  wltli 
refereuoe  to  penalty. — A  Justice  of 
the  peace  has  Jurisdiction  on  such 
motion  in  an  attachment  commenced 
before  him.  althoush  the  penalty  of 
the  bond  exceeds  hla  Jurisdiction  in  a 
direct  suit  upon  the  bond.  McDowell 
V.  Morgan,  33  Mo.  555. 

[d]  Statute  prospectiTe^A  stat- 
ute giving  a  right  to  proceed  on  such 
bonds  by  motion  Is  entirely  prospec- 
tive and  applies  only  to  bonds  exe- 
cuted after  the  passage  of  the  act. 
Thompson  v.  Smith,  8  Mo.  723. 

17.  U.  S.— Kuhn  V.  McMillan,  14 
P.  Cas.  No.  7,945.  S  Dill.  372. 

Ark. — Fletcher  T.  Menken,  87  Ark. 
308:  Brugman  t.  McOuIre,  SZ  Ark. 
733. 

D.  C.' — U.  S.  Surety  Co.  v.  Ameri- 
can Fruit  Product  Co.,  40  App.  289. 

Ga. — Craig  v.  Herring,  80  Ga.  709.  6 
SE,  283;  Watters  v.  Southern  Fixture, 
etc..  Co.,  13  Ga.  A.  468.  79  SE  360. 

Iowa. — ^Barton  v.  Thompson,  66 
Iowa  526.  24  NW  25;  State  v.  Mc- 
GlOthlln,  61  Iowa  312,  16  NW  137. 

Miss. — Forbes  v.  Navra,  63  Miss.  1. 

N.  M.— Leusch  v.  Nickel.  16  N.  M. 
28.  113  P  595. 

Tenn. — Richards  v.  Craig.  8  Baxt. 
467:  Upton  V.  Philips,  11  Heisk.  216; 
Barry  v.  Frayser,  10  Helsk.  206. 

Tex. — ^VoEt  V.  Doraer,  S5  Tex.  00. 
19  SW  1033;  Shirley  T.  Byrnes.  34 
Tex.  625. 

Wash. — Rodolph  V.  Hayer.  1  Waah. 
T,  188. 

[a]  Torm  of  Jadgmnt  and  tlnw  of 
renditloibi— A  Judgment  which  pur- 
ports to  be  rendered  against  defend- 
ant and  his  sureties  on  the  delivery 
bond,  and  which  Is  the  only  Judg- 
ment In  the  case,  is  unauthorised, 
and  a  judgment  against  sureties  on 


such  a  bond  rendered  before  Judg- 
ment  against  defendant  upon  the 
main  cause  of  action  is  void.  Morn- 
ing V.  Alexander,  10  Helsk.  (Tenn.) 
606. 

[b]  Motlos.  '  A  court  has  power  to 
enter  Judgment  against  a  surely 
without  notice,  where  he  has,  by  his 
bond  on  record  conditioned  as  pro- 
vided for  the  performance  and  satis- 
faction by  the  principal  of  any  Judg- 
ment rendered  against  him  in  the  ac- 
tion, cooaented  that  Judgment  should 
be  so  entered.  Andres  v.  Schlueter, 
140  Iowa  8S9.  118  NW  429. 

[c]  VeazaaUent  snrety.-^  Judg- 
ment entered  without  scire  facias  or 
notice  Is  not  void  for  want  Of  no- 
tice, althotich  the  surety  is  a  , non- 
resident. Kuhn  V.  McMillan,  14  F. 
Cas.  No.  7,916,  3  DHL  372. 

[d]  jncMwturtton;  amaadaMatiP— If 

the  verdict  is  for  plalntift  on  the 
trM  of  the  Issue  In  %hief.  U  will  be 
presumed  that  tha  opurt  dtnotad  a 
proper  Judgment  to  be  entered  and 
the  failure  to  do  so  was  oceaatoned 
by  the  clerical  omission  of  the  dark, 
and  in  aueh  cases  the  Judgment  may 
be  amended  after  the  lapse  of  the 
term  at  which  It  was  rendered  ao  as 
to  make  it  conform  to  that  directed 
to  be  entered  by  the  Court  Forbes 
V.  Navra,  63  Mlas.  1. 

[e]  Aa  appeal  wtll  U*  from  a  ra- 
fUMl  of  the  court  to  enter  judgment 
against  the  sureties.  Kannaor  v. 
Biorrlson,  31  Tex.  207. 

[f]  In  Uie  abaenos  «r  atatntorr 

Snthorltr  Judgment  cannot  be  so  ren- 
ered.    MUeli  v.  McDonald,  26  Ark. 
38;  Cheek  v.  Pugh,  19  Ark.  674. 

18.  Woolfolk  V.  Ingram,  53  Ala. 
11;  Cooper  V.  Peck.  22  Ala.  406. 

Id.  Woolfolk  T.  Ingram.  63  Ala.  11; 
Nor  veil -Shapletgh  Hardware  Co.  v. 
Hall  Novelty,  etc..  Works,  (Tex.  Civ. 
A.)  91  SW  1092. 

[a]  Umlts  of  atctot  coaatnwttoiL 
—A  strict  ccnstructlon  of  the  statute 
must  not  exclude  cases  within  the  le- 
gitimate meaning  of  the  word  and 
spirit  thereof,  and  under  this  qualifl- 
catlon  a  statutory  execution  may  Is- 
sue against  a  surety  on  a  forthcom- 
ing bond  after  Judgment  against  the 
personal  representative  of  the  prln< 
clpal  obligor  who  died  pending  suit, 
although  the  statute  in  general  terms 
declared  that  execution  must  Issue 
against  the  obligors.  WoonoQt  v. 
Ingram,  53  Ala.  11. 

80.  Clary  v.  Haines,  61  Ga,  620; 
Hughesvllle  Mercantile  Co.  v.  Mc- 
Oruder,  132  Mo.  A.  3«7_,  111  SW  1179; 
Klrod  V.  Rice,  (Tex.  Civ.  A.)  99  SW 
733. 

[a]  The  olianoter  of  tbe  boad 

upon  which  relief  may  be  had  by  mo- 
tion depends  upon  tne  statute,  and 
If  auch  relief  can  be  liad  on  a  re- 
plevy band  described  by  the  statute 
aa  one  for  the  payment  of  a  recov- 
ery and  not  for  the  production  of  the 
property,  the  repiady  la  not  available 
on  a  bond  conditioned  alone  for  tha 
forthcoming  of  property.  Clary  v. 
Haines,  61  Ga.  620. 

[b]  Bonds  oa  wUoh,  rentedr  aot 
aTAllabla. — (1)  A  forthcominR  bond, 
made  merely  to  the  constable,  and 
not  in  compliance  with  Rev.  St.  fi  389 


and  a  return  by  the  officer  of  the  bond  forfeited  on 
account  of  such  failure,  Mich  return  is  given  the 
force  and  eSeet  of  a  judgment  and  authorises  tlie 
clerk  to  issue  execution  against  all  the  obligors.^* 

740]  bta.  OoBpliaaioa  .with  Statate.  Statutes 
authorising  summary  remedies  on  forthcoming,  de- 
livery, or  dissolution  bonds  are  to  be  strictly  «on- 
stmed,^'*  and  are  available  only  where  the  bond  is 
such  as  the  statute  oontemplates}'*'  and  one  vbo 
seeks  to  enforee  the  liability  of  the  obligors  in  this 
manner  must  eouiply,  at  least  snbstantially,  witii 
the  requizemsnts  of  the  statute  in  respect  to  all 
things  which  must  be  -done  in  order  to  make  tbe 
fltatatory  lamedy  availidrie.u 

(Annot.  St.  [1906]  c  490),  requlrlnf 
that  the  bond  shall  be  given  to  tlH 
ofnocr,  hla  suoceasoi-,  or  his  asslgna, 
is  Insufndent  to  sustain  a  Judgmeat 
on  motion,  although  the  bond  might 
be  asatgiied  aoa  an  action  at  law 
thereon  maintained.  Hu^eaTilta 
Mercantile  Co.  t.  McGruder.  13!  Uo. 
A.  387.  Ill  SW  1170.  <2)  Where  the 
replevy  bond,  executed  on  the  levy  of 
an  attachment,  does  not  eubstaniUl- 
ly  oomply  with  Rev.  St  <1895)  art 
204.  but  merely  provides  for  tbt 
forihcoming  of  the  property  to  abide 
the  decision  of  the  case,  or  to  par 
Ita  value  in  case  the  principal  and 
stiretles  are  condemned  to  do  so,  and 
ao  ts  only  a  common- law  obligation 
on  which  a  suit  may  be  raalntalnst 
for  breach  thereof,  art  215.  provldlnf 
timt,  when  personal  property  hu 
been  attached  and  replevied  by  de- 
fendant, the  Judgment  shall  b* 
agalnat  defendant  and  the  sureties  «■ 
hJa  ceplavy  boad  for  the  amoiint  o> 
the  Judgment.  Interest,  and  oOsts.  or 


for  the  Talus  of  the  repleTted  proi' 
arty  and  Infeareatt  according  to  Uw 
terma  of  the  bond,  does  not 
Blrod  V.  Rice,  (Tax.  Civ.  A.)  99 
788.  (8)  Where  a  reirievln  boad  in 
attachment  proceeding^  la  not  con- 
ditioned as  prescribed  by  Rev.  St 
(1896)  art  204.  authorising  defend- 
ant in  attaohment  to  replevy  the  at- 
tached property  by  giving  bond  eoa- 
ditioned  to  satisfy  the  Judgment,  sta. 
but  Is  conditioned  as  a  seduestratlOR 
bond,  under  art  4874  of  the  statnteA 
to  baTS  the  property  forthcoming  to 
abide  the  decision  of  the  oourt,  tbe 
court  of  appeals  oaaaot,  -on  reverstng 
a  Judgment  quashing  the  attaohnent 
sununarlly  render  Judgment  on  tb* 
bond.  NorveU-ShaplMffh  Hardwan 
Co.  V.  Hall  Novelty,  ata.  Worka,  (Tel 
Civ.  A.)  91  8W  1002. 

ai.  Hooks  V.  Farmera"  Uaioa 
Warehouse.  62  Fla.  49$.  66  0  601; 
Louisville  City  R.  Co.  v.  Masonic  SaT. 
teJik,  12  BwSi  (Ky.)  4K. 

[a]  Aaalgnaaat  af  *— Tf  — ".iiur 
Rev.  St.  I  419  (Annot.  8L  [19061  V 
606),  whleh  prevldas  that  where  tbe 
offloM'  majces  a  return  tlMt  none  or 
a  part  of  the  attached  proportr  oa>- 
not  be  feasd.  and-  that  eaeautloa  is 
not  fully  satlsasd.  the  court  Jav 
tloe  shall  direct,  the  oflloer  to  aoslftB 
to  plaintiff  In  a.ttaohm«nt  the  b«n4 
taken  by  blm  for  the  forthcomiaa  ol 
the  property  attat^ted,  and  swdi  eocrt 
or  Justice  may  upon  motion  render 
Judgment  for  plaintiff  against  the 
ofeligora  of  tha  bond  for  th*  value  of 
such  property,  a  Judgment  could  not 
be  rendered  an  motion  In  favor  of 
plaintiff  in  attaclment  ajratast  tfce 
obligors  on  the  bond;  tn  the  abseso* 
•f  an  order  made  tar  tka  Juatloe  di- 
reotlng  the  f»fltosr  to  assign  the  bond 
to  itlalntUt*  HttsheavUle  MaraaaUl* 
Oft  V.  UoOrudeF,  IM  Mot  A.  tST.  Ill 
SW  1179. 

b1  Aaaaasiwawl  of  valv*.— (1) 
tare  attaohment  plaintiff  dooa  oet 
demand  ait  aaseasment  ot  the  prei^ 
erty  retained  by  dcfeadwit  aa  piv- 
vlded  by  the  statute,  the  bond  caa- 
not  bft  enforoed  aunuaarUv  In  fba 
same  proceeding  (Lmreastem  v.  Ke- 
Cadden,  S4  Arfc.   18.   14  SW  l«9G: 


Fori 


mlevB«Mts  and  obaaffw  ta  ttia  law  m  ovmiUativo  AnnotaUona,  aama  tltlypaga  and  nate  anmbv. 

Digitized  byVjOOglC 


§§  741-745] 


ATTACBMSm 


[6C.J.]  351 


[i  741]  (b)  Action  on  Bond.  An  action  on  a 
iMDd  for  the  ^xtfaooniing  of  property  or  diaebai^ 
of  an  attaobment  is  not  ezelsded  by  other  and 
snmiDary  remediea  provided  for  tbe  oofoicement  o£ 
smb  liabiliti«s." 

Simnltaneoiu  acttoni.  Where  defendant  in  at- 
taehment  gave  bond  for  tbe  dissolation  of  tbe  at- 
taebment,  and,  within  thirty  days  after  judgment 
for  plaintiff  in  attachment,  and  before  action  was 
bron^t  on  tbe  disaolntion  bond,  defendant  was  ar- 
rested and  gave  a  poor  debtor's  reeognizanee, 
it  was  held  that  plaintiff  oonid  maintain  actions 
on  the  bond  and  on  the  recognizance  at  tbe  same 
time.** 

742]  (3)  Conditions  Precedent  A  judgment 
against  defendant  is  ordinarily  a  necessary  pre* 
requisite  to  tbe  enforcement  of  the  liability  of  the 
obligors  on  a  forthcoming,  replevy,  or  dissolution 
bond,^  and  it  is  further  necessary,  in  some  cases, 
that  execution  should  have  been  issued,^^  or  that 
there  should  have  been  a  demand  for  the  return  of 
tbe  property." 

743]  (4)  Time  for  Bringing  Action.  Under 
tbe  California  statutes  an  action  on  an  undertaking 
given  to  procure  tbe  release  of  property  levied  on 
ander  a  writ  of  attachment  may  be  brought  imme- 
diately on  the  retnm  of  the  execution  against  the 
judgment  debtor  unsatisfied,  and  it  is  not  necessary 
to  postpone  the  bringing  of  the  action  for  six 
months  from  the  date  of  the  judgment." 

[i  744]  (5)  Defenses  and  Estoppel— (a)  In 
OenieraL  Although  it  is  open  to  the  sureties  to  oonr 
test  original  liability  on  the  bond,^'^  or  to  show  that 
they  had  been  in  some  manner  discharged  from  its 
obl^tion,^'  if  such  matters  are  not  set  up  or  es- 
tablished, tbe  rule  is  that  if  the  principal  is  bound 
the  BOTetiea  are  also  bound,  and  accordingly  it  is 

Toung  T.  Pickens,  4S  Mlas.  S58:  Rich- 
ard V.  Mooney,  S»  Mlsa.  857),  (2)  but 
tbe  failure  to  asaeiis  such  value  will 
not  preclude  the  court  from  lasulng  a 
writ  of  Inquiry  to  make  the  aseesa- 
ment,  to  another  Jury,  at  the  same 
term  (Uerrfll  v.  Helchlor,  SO  Mlsa. 
S1S>. 

[c]  Votloth — (1)  Judgment  cannot 
be  rendered  on  sucJi  motion  (Roach 
T.  Bumes,  SS  Mo.  119)  (2)  or  rule 
(Thompaon  v.  Arnett,  84  &W  736,  28 
KyL  1082)  without  notice;  (3)  but 
It  la  held  that  It  Is  unneceaaary  to 
show  written  notice  of  the  order  of 
delivery  (Dodd  v.  Butler.  7  Mo.  A. 
683). 

[d]  Trial  hy  iviT^A.  rule  agalnat 
eareti«s  on  a  bond  for  tbe  releaae  of 
attached  property  waa,  under  the 
atatute  In  Loulalana,  to  be  tried  aum- 
marlly  without  a  Jury,  unleaa  defend- 
ant aileered  under  oath  that  the  alff- 
nature  waa  not  genuine  and  that 
Judgment  had  been  satlafied.  Beal  v. 
Alexander.  1  Rob.  (La.)  277. 

[ej  ft  iniwil — A  rule  agalnat  a 
surety  on  a  bond  to  perform  the 
Jadiment  of  the  court  to  show  cause 
why  he  should  not  be  compelled  to 
perform  la  not  a  final  order  upon 
which  an  appeal  will  He  to  the  court 
of  appeala.  Inman  v.  Strattan,  4 
Bush    (Ky.)  446. 

as.  Ala. — Troy  T.  Ronrs.  IK  Ala. 
2SS.  22  S  48«,  67  AmBR  llO;  Adler 
V.  Potter.  6?  Ala.  671. 

Ark. — Chapllne  v.  Robertaon,  44 
Ark.  202. 

Iowa.— State  v.  McGlothlln,  81 
Towa  S12.  le  NW  1X7.  _ 

Ky.— -illiompson  v.  Arnett,  (4  8w 
7*6.  as  IbZj  1082. 

Ho. — ^HoDowsll  T.  Uorgan.  SS  Mo. 
S5S. 

(a]  SeSrs  fadas  is  not  the  exclu- 
iOm  remedy.  Debt  will  lie  on  a  rec- 
ogniaance  entered  into  In  open  court. 


held  that,  in  an  action  on  or  proceediE^  to  enforce 
tbe  bond,  the  sureties  cannot  set  up  any  defenses 
which  are  not  avatbd^e  to  their  prinmial.^"  Neither 
pTindpal  nor  soreties  can  base  an  effective  defense 
upon  tbe  lack  of  an  appraisemoit  of  the  property/^ 
a  failure  to  enter  the  writ  on  the  return  day,*'  ir- 
regularities in  tbe  execution  of  tbe  bond,"  the  lack 
of  approval  of  tbe  bond,**  a  failure  to  ffle  tbe 
bond,''  or  the  fact  that  the  creditor  gained  no^ 
ing  by  the  attachment  of  the  debtor's  pn^erty,  and 
lost  nothing  by  its  dissolution,  because  the  goods  at 
the  time  of  the  attachment  were  in  the  custody  of 
the  ^erifF  imder  a  levy  on  a  prior  execution  on 
wbtefa  they  were  sold.^*  The  solvency  of  tbe  prin- 
cipals in  tbe  forthcoming  bond  is  also  immaterial 
and  the  fact  that  tbe  debtor  was  adjudicated  a 
bankrupt  within  four  months  after  the  attachment, 
and  also  after  an  undertaking  to  discharge  tbe  at- 
tachment bad  been  filed,  is  no  defense  to  an  action 
upon  such  undertaking."^  That  a  judgment 
creditor  sued  the  principal  debtor  on  the  judg^ 
ment  was  no  waiver  of  his  right  to  sue  the  sure- 
ties on  a  bond  given  by  tbe  debtor  to  release  an 
attachment."  Objection,  by  a  surety  on  an  under- 
taking given  to  secure  the  release  of  property  at- 
tached at  the  commencement  of  an  action,  to  a  sec- 
ond trial  of  the  action,  on  the  ground  that  a  judg- 
ment against  defendant,  the  principal  obligor,  re- 
mains of  record  and  unreversed,  and  that  there  is 
no  issue  joined  between  plaintiff  and  surety,  is 
properly  overruled,  where  the  ^ect  of  vacating  the 
ori^nal  judgment  as  to  the  surety  was  to  vacate  it 
as  to  defendant," 

745]  (b>  Sotoppel  by  Bedtals  in  Bond.  Or- 
dinarily tbe  obligors  in  a  forthcoming  or  discharge 
bond  are  concluded  by  the  recitals  made  in  the 
undertaking,*^  and  this  rule  applies  with  equal  force 


althouBh  It  la  not  signed  by  the  par- 
ties. Eiiner  v.  Richards.  25  Ul.  28S. 
Compare  Summers  T.  Parker,  4  N.  C. 

679. 

S3.   Watts  V.  Stevenson,  189  Masa 
61.  47  NE  447. 
04.    See  supra  IS  708-718. 
as.    See  supra  l  714. 
ae.    See  supra  >  716. 
S7.    Bailey  v.  .^tna  Indemn.  Co.,  6 
Cal.  A.  740.  01  P  416. 

28.  Atkinson  T.  Poxworth,  63 
Mlsa  733. 

aO.  Atkinson  v.  Foxworth,  63 
Miss.  738. 

Dlwdianre  of  siuretita  see  supra  19 
717-78*. 

30.  Fuse  v.  Tracer.  39  I<a.  Ann. 
292.  1  8  636;  McCloakey  t.  Winglleld. 
82  La.  Ann.  38;  Oreenlaw  v.  iMgan,  2 
Lea  (Tenn.)  186.  See  also  Andrea  v. 
Schluster.  140  Iowa  S8»,  118  NW 
429. 

ai.  Woodward  v.  Adams,  9  lewa 
474  (holdlngr  that  aa  appraisement 
upon  the  execution  of  a  delivery  bond 
la  necessary  only  In  order  to  deter- 
mine the  amount  of  dellveiy  If  tbe 
parties  do  not  agree  as  to  the  value 
of  the  property). 

32.  Lee  v.  James,  160  Haaa.  475, 
23  NB  226  (holding  that,  where  the 
court  has  power  to  permit  a  late 
entry  of  a  writ  of  attachment  on  the 
consent  of  defendant  without  mo- 
tion and  order  for  that  purpose.  If 
auch  consent  Is  given,  -a  failure  of 
plaintiff  to  enter  the  writ  on  the  re- 
turn day  win  not  operate  to-  dis- 
charge the  surety  on  a  bond  given 
by  defendant  to  dissolve  the  attach- 
ment). 

88.  Scanlan  t.  O'Brien,  81  Minn. 
414  {holding  that,  under  a  atatute 
requiring  a  Dond  with  sureties.  It  Is 
no  defense  on  the  part  of  the  oblig- 
ors that  the  bond  fa  executed  by  all 


the  obligors  therein  as  principals,  al- 
though plaintiff  in  the  attachment 
might  have  complained  of  the  ofTtcer 
for  taking  a  hond  without  sureties). 

34.  Bennett  t.  Mulry,  6  Misc.  304, 
26  NTS  790. 

[a]  The  reason  of  the  ml*  Is  thai 
the  approval  of  such  a  bond  la  for 
the  benefit  of  attachment  plaintiff 
and  the  waiver  of  such  approval  can 
be  injurious  to  no  one  but  him.  Ben- 
nett V.  Mulry.  8  MtoOL  804,  SS  NYS 
790. 

[b]  That  the  Iwad  was  aot  ap- 
provad  nam  the  releeaa  of  the  at- 
tachment la  :no  defense.  Dacklch  r. 
Barlch.  S7  Mont  490.  97  P  931. 

86.  New  Haven  Lumber  Co.  v. 
Raymond,  76  Iowa  225.  40  NW  820: 
Smith  V.  Meegan,  123  Maaa  6;  WU- 
son  V.  Dona^y,  It  B.  L  119;  tl  A 
966. 

8&  Com.  T.  Lltrlts,  14  Fk.  Super. 
278. 

'  ST.  Broughton  v.  Baylor,  129  Ky. 
180,  110  SW  866,  33  KyL  611. 

88.  McCorabe  v.  Allen,  82  N.  T. 
114  (so  holding,  for  the  reason  that 
at  the  time  of  the  bankruptcy  pro- 
ceedings there  waa  no  attachment 
lien  or  attaehmeot  -  la  forpe  upon 
which  such  -proceedings  could  oper- 
ate), 

89.  Jennings  T.  Wall.  217  Mass. 
278.  104  NE  738. 

40.  U.  S.  Surety  Co.  v.  American 
PTuit  Product  Oo.,  40  App.  (D.  C.) 
239 

4*1.  Cal. — Pleree  v.  Whiting,  63 
Cat. '638:  Bailey  v.  Mttia,  Indemn.  Co.. 
6  Cal.  A.  740.  91  P  416. 

Colo. — Kllppel  V.  Oppeneteln.  8 
Colo.  A.  187.  415  P  234. 

Conn. — BIrdsall  v.  Wheeler,  68 
Conn.  429,  20  A  607. 

lU.— Crlaman  v.  HattUvwa,  t  m. 
148,  i9  AmD  417. 
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whether  the  iiiideztakaig  is  a  atatntory  pr  a  eoni- 
wm-law  bond.*^ 

a  746]  (c)  DAfectB  or  XmcolaritiM  in  Mnd- 
pal  Actton.  The  sureties  eaonot  defeat  a  recovery 
agaiiut  them  by  objections  to  proceedings  la  the 
attachment  enit  or  on  aeconnt  o£  irr^;niarities 
thowin." 

[$  747}  (d)  BanU  of  Valid  Levy.  The  sureties 
oo  a  bond  for  the  deUvery  of  attached  property 
eaonot  base  a  defense  against  liability  on  sneh  bond 
«p<ni  a  denial  that  a  valid  levy  was  made  under  the 
attachment.** 

[i  748]  (e)  Denial  of  LlabiUty  of  Property  to 
Seiiure.   The  sureties  on  a  bond  for  the  release  of 

Kr. — Garrett  v.  Phlllfpps.  S  Ky.  Op. 

lA. — Price  T.  Xcnnady,  16  La.  Ann. 
78. 

Mont. — Dacklch  v.  Barlch.  87  Mont. 
420,  97  P  931. 

N.  T. — Coleman  v.  Bean,  1  Abb. 
Dec  Se4,  3  Key«s  94,  32  HowPr  370 
(aff  14  AbbPr  381 ;  HlRglns  v.  Healv, 
47  N.  Y.  Super.  207  [aff  8ft  N.  T.  C3« 
mem]. 

N.  C— Fearce  t.  Folb,  las  N.  C 
239,  31  SE  475. 

Tenn, — Slier  v.  Perkins,  126  Tenn. 
330,  14B  8W  1060,  47  LRANS  382. 

See  Reynolds  v.  WUIlams,  152  Ala. 
488.  44  S  406. 

[a]  Zm*  of  attMluuiit.  —  Al- 
though the  statute  authorizing  at- 
tachments contemplates  that  the  giv- 
ing of  an  undertaking  to  discharge 
tt  shall  be  preceded  by  the  issue  of 
an  attachment,  where  the  undertak- 
ing recites  that  the  attachment  had 
Issued,  whereas  in  fact  this  was  not 
true,  buf  defendant  procured  the  exe- 
cution of  the  obligation,  such  recital 
precludes  the  obligors  from  Bhowing 
that  the  obligation  was  given  to  avoid 
the  Issue  and  levy  of  the  attachment. 
Coleman  v.  Bean.  1  Abb.  Dec.  <N.  Y.) 
394,  3  Keyes  94.  32  HowPr  870  [aff 
14  AbbPr  88 J;  Hlgglns  v.  Healy,  47 
N.  Y.  Super.  207  [aff  89  N.  T.  336 
mem].  See  also  O.  Sheldon  Co.  v. 
Oook«,  177  Mass.  441,  59  NB  77.  And 
see  aupm  I  616. 

4lt.  Bailey  v.  JBtnn,  Xndemn.  Co., 
5  Cal.  A.  740,  01  P  413. 

43.  U.  S. — Hurt  V.  Hutchinson.  14 
How.  &86,  14  L.  ed.  663  (oonstrulng 
"Wisconsin  statute). 

111. — Toung  V.  Campbell,  10  111.  80. 

Ind, — Dunn  v,  Crocker,  22  Ind.  324. 

Iowa. — New  Haven  Lumber  Co.  v. 
Raymond,  76  Iowa  225,  80  NW  830. 

La. — McRae  v.  Austin,  9  La.  Ann. 
361. 

Mich.— Goebel  v.  Stevenson,  36 
Mich.  172  (as  to  irregularities  in  the 
affldnTlt  waived  by  defendant  in  the 
action  who  was  personally  served). 

Miss. — Atkinson  v.  Foxworth,  S3 
Hiss.  733. 

N.  Y. — Jewett  v.  Crane,  SS  Barb. 
208. 

Or^-Bunnemnn  v,  Wagner,  16  Or. 
433,  18  F  841,  8  AmSR  306. 

.Philippine. — ^Alsua  v.  Johnson.  21 
Philippine  308. 

R.  I.— Wilson  T.  Doanelly.  19  R.  I. 
lis.  31  A  «66,  _ 

Wis.— Biningaler  t.  Harris,  79  Wis. 
103,  48  NW  108. 

[a]  m  ft»  aetlim  ra  a  Meofxl- 

satto*  the  regularity  «dF  the  attach- 
ment proceedings  cannot  be  ques- 
tioned.    BImer  v.  Richards.  9&  111.  889. 

44.  Ala^Adler  V.  Potter,  E7  Ala. 

671. 

Cal.— McMillan  Dana,  18  Cal. 
;t39;  Bailey  v.  .^tna  Indemn.  Co..  6 
Cal.  A.  740,  91  P  416. 

111. — Crisman  v.  Matthews,  2  HI, 
148,  26  AmD  417. 

Iowa. — New  Haven  Lumber  Co.  v. 
Raymond,  76  Town  226,  40  NW  820. 

Mlnn.-^canlan  v.  O'Brien,  21  Minn. 
434. 

MfBs.— Panner       Boutte,  72  Sflsc. 
271.  1«  8  269, 


attached  proptfrt;^  are  genendly  ebto|iped  thereb;  to 
contest  the  liability  of  the  pn^«rty  to  seisure  undv 
the  writ,'*  and  eamwt  set  up  in  defense  to  an  u- 
tion  or  proeeeding  to  enforce  their  liability  tint 
the  property  attached  did  not  belong  to  the  attsdi- 
ment  defendant/*  or  was  enmmberML** 

[$  749]  (f)  Xnaviry  into  Ocoonds  of  AttaA- 
mnX*  As  a  general  rule  the  truth  of  the  grMsds 
of  attachment  cannot  be  inquired  into  in  a  proeeed- 
ing to  enforce  liability  on  a  bond  for  the  rckaie 
of  attached  property/^  nor  can  there  be  any  is- 
quiiy  aa  to  the  stuEBeiency  of  the  groonda  on  whisli 
the  attachment  was  based.** 

750]    (g)  As  to  Judgment  in  Original  Actko. 


N.  C— Pearce  v.  Folh.  128  N.  C. 
239,  31  SB  475  (estoppel  by  recital  of 
le\'y  In  bond). 

Compare  Parish  v.  Van  Arsdale 
Brokerage  Co.,  93  Kan.  386,  140  P 
836  (holding  that,  where  the  aherlff 
stated  to  the  owner  that  he  Intended 
to  attach  certain  paraonaltir  and  the 
owner  gave  a  forthcoming  bond  re- 
citing an  attachment,  there  waa  a 
Bufflclently  valid  levy  to  render  un- 
available, In  a  Bubseouent  action  on 
the  attachment  bond,  the  defense  that 
there  was  no  valid  levy). 

[a]  Bona  as  admlasiom  of  leTr,p— 
The  execution  of  a  delivery  bona  Is 
an  admission  that  the  goods  have 
been  attached.  New  Haven  Lumber 
Co.  v.  Raymond.  76  Iowa  225,  40  NW 
8 SO.  See  al so  Bailey  v.  .^na  In- 
demn. Co..  6  Cal.  A.  740,  91  P  41S. 

[b]  JnOgsfat  tax  aala  couolaatve 
as  to  Imvy. — ^The  judgment  directing 
the  property  attache!  tb  be  sold  Is 
conclusive  as  to  the  fact  that  the  at- 
tachment waa  actually  levied.  Cris- 
man V.  Matthews,  2  111.  148,  26  AmD 
417 

48.  Adler  v.  Potter,  67  Ala.  671; 
McMillan  v.  Dana,  18  Cal.  389  (where 
it  was  said.  In  an  action  on  the  bond, 
that  whether  the  property  was  sub- 
ject to  attachment  or  not  could  not 
bo  tried  In  this  collateral  way); 
Thompson  v.  Amett,  64  SW  736,  23 
KyL  1082;  Hobaon  v.  Ball.  10  KyL 
635  [atr  reh  14  SW  S68.  IS  KyL 
1091. 

[al  »a— »U—>— A  Jndgment  sua- 

tainfng  an  attachment  Is  eondnalve 
until  reversed  or  vacated,  and  when 
sued  on  the  forthcoming  bond  attach- 
ment defendant  cannot  avail  himself 
of  the  fact  that  the  property  was 
exempt  at  the  tfane  of  its  Mlsure. 
Lane  Impl.  CO.  V.  Lowdar,  11  OkL  61, 
65  P  926. 

[bl  Waiver  of  esempUoBa  la  bond. 
— Where  the  attachment  defendant, 
in  the  replevy  bond,  has  waived  all 
rights  of  exemption,  the  sureties  can- 
not set  up  a  claim  of  exemptions 
filed   by  htm  as  a  reason   for  the 

frranting  of  a  supersedeas  restraln- 
ng  a  levy  against  their  property  un- 
der execution  Issued  on  forfeiture  of 
the  bond.  Reynolds  v.  Williams,  162 
Ala.  488,  44  S  406. 

[c]  Atta chmut  In  aotton  for  prloe 
of  chattels^— .An  action  on  a  bond 
given  by  a  defendant  in  an  action 
for  the  price  of  chattels  to  retain  the 
ohatttia  notwithstanding  an  order  di- 
recting the  sheritr  to  seise  and  hold 
them,  conditioned  on  the  perform- 
ance  of  the  Judgment  of  the  court, 
cannot  be  defeated  by  proving  that 
the  chattels  had  passed  out  of  the 
hands  of  the  buyer,  and  were  not 
subject  to  be  taken  under  the  order, 
for  the  statute  merely  gives  a  rem- 
edy against  the  buyer  In  a  suit  to 
recover  the  price  of  chattels  still  In 
the  bands  of  the  buyer.  Lott  v.  Por- 
ter, 97  Ark.  97,  133  SW  180. 

46.  Ala.— Sartin  v.  Weir,  3  Stew. 
*  P.  421. 

Cal— Pierce  v.  Whiting.  63  Cal. 
638. 

Colo. — KItppel  V.  Oppenstein,  8 
Colo.  A.  187,  46  P  224. 


Conn. — Birdsall  V.  Wheeler,  SS 
Conn.  439,  20  A  607. 

III.— <:ray  v.  MacLean.  17  111.  404 

Ky. — ^Haielrlgg  v.  Donaldson,  1 
Mete.  446. 

Mich.— Dorr  v.  Clark,  7  Mich.  SW. 

Tenn. — Smyth  v.  Barbee,  9  Lee 
173. 

See  also  flupra  I  700. 
.  [a]  Titl*  Im  nz«tlsa.^The  sure- 
ties cannot  set  up  that,  at  the  tlnw 
of  the  levy  and  tbe  eocecutlon  of  tlie 
bond,  the  property  belonged  to  them 
and  not  to  attachment  defendant 
Kllppel  V.  Oppenstein,  8  Colo,  A.  117, 
45  P  224. 

[bl  Xn  Xowa  It  has  been  express 
provided  by  statute  (Code  [1897]  I 
3911)  that  In  an  action  on  a  forth- 
coming bond  It  shall  be  a  sufflcleot 
defense  that  property  at  the  time  of 
the  levy  did  not  belong  to  defendant 
against  whom  the  attachment  wu 
Issued.  Ayrea,  etc.,  Co.  v.  Dorsey 
Produce  Co„  101  Iowa  HI,  70  NW 
111.  63  AmSR  376. 

[c]  On  a  ml*  la  tlie  priaelpsl  w- 
Uoa  against  the  obligors  It  Is  other- 
wise. Bauer  v.  Antolne,  22  La.  Ann 
146;  Qulne  v.  Mayes,  2  Rob.  (La.) 
510.  Compare  Beal  v.  Alexander,  1 
Rob.  (La.)  277  (holding  that,  where 
property  Is  attached  in  the  hands  of 
persons  summoned  as  garnishees  and 
they  bond  It.  this  operates  aa  a  dlt- 
solution  of  the  attachment,  and  the 
question  of  ownership  of  auoh  prop- 
erty cannot  afterward  be  oonatdei«d). 

4T.   Dorr  V.  Clark,   7  MlCh.  110. 

48.  Ferguson  V.  Otldawell.  4S  Ark. 
196.  2  SW  711;  Blldm-see  v.  Aden.  6! 
Barb.  (N.  T.)  176;  Hoffltt  V.  Garrett 
23  Okl.  398,  100  P  6»,  138  AmSR 
818,  82  LRANS  401. 

[a]  Where  thm  oonrt  haa  raftased 
to  disaolve  the  attachment  such  ques- 
tions are  settled  agnlnst  the  suretlea 
Com.  V.  SIsler.  196  Pa.  147.  46  A  436 

rbl  ironresiaeaoe  of  siteiiliiiissr 
defendaat  cannot  be  dlapvtad  In  an 
action  agalnet  the  sureties  on  a  re- 
lease bond.  Haggart  v,  Morgan.  S 
N.  T.  422.  66  AmD  350  [aff  C  N.  T. 
Super.  198]:  Hlgglns  v.  Healy.  47  N. 
Y.  Super.  207  [aft  89  N.  T.  036  mem]. 

[c]  On  the  other  haad  it  haa  been 
held  that,  where  an  attachment  was 
procured  upon  affidavit  statins  that 
plaintiff's  debt  had  not  been  seenred 
by  mortgage,  loan,  etc.,  trader  the 
statute,  the  obligors  In  a  bond  given 
to  release  the  attachment  may  resist 
an  action  against  them  thereoa  br 
showing  the  falsity  of  the  allldavfi. 
on  the  theory  that  without  a  true 
affidavit  In  compliance  with  the  stat- 
ute there  was  no  Jurisdiction  to  Is- 
sue the  writ  Kurphy  v.  MoataadaiL 
3  Ida.  (Haab,)  825,  29  P  8S1.  SK  Am 
SR  279. 

[d]  whara  a  SvAgmmnt  te 
lately  void,  anyone  having  the  least 
Interest  In  opposing  Its  effect  may 
have  such  nuillty  pronounced  by  ap- 
plying this  principle  to  the  denad  of 
the  trutli  of  the  grounds  of  tbe  at- 
tachment or  the  Interest  of  iliiftisj 
ant  In  the  attached  property.  QnftM 
V.  Mayes.  8  Rob.  (La.)  SIO. 

49.  Thompson  v.  Amett,  94  8W 
736,  23  KyL  2082. 
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Id  an  aetion  on  a  bond  given  for  the  release  of 

attached  property  it  cannot  be  shown  that  no  valid 
judgment  was  rendered  in  the  original  suit.'"  The 
sureties  are  also  precluded  from  inquiring  ^to  the 
correctness  of  ine  judgment  in  the  attachment 
suit,'^  and  if  the  ju^ment  is  valid  aa  against  at- 
tachment defendant  it  will  not  avail  the  obligors 
that  it  contains  other  provisions  vhichf  although 
Toid,  do  not  afEect  defendant. 

[i  751]  (h)  Fraud  or  Mistake.  A  surety  on  a 
release  bond  is  bound  to  ascertain  his  principal, 
and  if  by  mistake  he  signs  for  one  instead  of  for 
another  he  will  not  be  allowed  thus  to  defeat  the 
levy  and  then  set  up  his  own  act  as  a  defense.^' 
And  it  has  also  been  held  that  the  obligotB  will  not 
be  permitted  to  defend  on  the  ground  of  fraud  on 
the  part  of  the  levying  officer  in  inducing  them  to 


752]  (1)  Jnrisdictioiua  Objections.  Objections 
on  behalf  of  the  surety  on  a  bond  to  release  at- 
tached property,  which  go  to  the  jurisdiction  of 
the  court  in  the  attachment  suit  to  issue  the  at* 
taehmentf  are  available  to  defeat  lialnlity  on  the 
bond." 

753]  (j)  In  Summary  Proceedings.  A  statute 
providing  a  aummaiy  remedy  against  the  obligors 
in  a  bond  does  not  prohibit  or  impair  liie  ^teet  of 
any  legal  defense."' 

[V  754]  <iB)  Parties— (a)  Plaintiff— aa.  In  Oen- 
eraL  Where  the  bond  is  given  to  plaintiff  in  the 
attachment  suit,  he  is  the  proper  party  to  sne  upon 
it;  V  but  where  the  ,bond  is  given  to  the  levying 
officer  as  obligee,  proceedings  for  its  enforcement 
are  properly  brought  in  his  name.""    In  ease  the 


50.  Uoore  V.  Mott,  4  Cal.  Unrep. 
Cas.  2«9,  34  P  345;  Fogel  V.  DUBSauIt, 
Ul  Hasa.  164,  7  NE  17. 

[a]  TIM  r*oord  of  tk*  aWaoliMnat 
■at  ■howlQK  th«  recovery  of  Judg- 
ment prvcluaes  a  llndinc  that  judg- 
ment was  not  rendered.  Moore  r, 
Mott,  4  Cal.  Unrep.  Cas.  269,  34  P 
S45. 

Bl.  R«ld  T.  Farmere',  etc.,  Tobac- 
co Warehouse.  44  8W  124.  19  KyL 
1S39;  Jayne  v.  Piatt,  47  Oh.  St.  262. 
14  NE  £62.  21  AmSR  810.  Compare 
Bailey  v.  ^tna  Indemn.  Co.,  5  Cal. 
A.  740.  91  P  41«. 

[a]  MIA  of  defease  Msnmed  hy 
■nratr. — ^Where  a  bond  provided  for 
the  suspension  of  attachment  pro- 
ceedings on  condition  that  the  sure- 
ty should  discharge  any  judgment 
rendered  against  the  principal  in  an 
action,  the  surety  assumed  the  risk 
of  the  principal's  failure  to  interpose 
a  successful  defense  In  the  action, 
and  was  concluded  by  the  judgment 
as  rendered.  In  the  absence  of  fraud, 
collusion,  or  want  of  jurisdiction,  al- 
though no  defense  was  interposed. 
Andres  v.  Schlueter,  140  Iowa  330, 
118  NW  429. 

[b]  la  the  ab— Bee  of  truoA,  ool- 
lunoa,  or  maatfest  mistake,  the  sure- 
ties will  not  be  heard  to  question  the 
correctness  of  such  judgment  or  In^ 
quire  Into  the  action  of  the  court, 
either  on  the  preliminary  motion  or 
on  final  Judgment.  Jayne  t.  PlatL 
47  Oh.  St.  262,  84  NB  »2,  SI  AmSR 
810. 

[cl    Amonat   of   Judgnent.  —  (1) 

The  sureties  on  a  bond  to  discharge 
an  attachment  cannot  set  up  objec- 
tions to  the  amount  of  the  judgment 
In  the  original  action.  Morange  v. 
Edwards.  1  R  D.  Smith  (N.  T.)  414. 
(3)  The  sureties  on  a  bond  condi- 
tioned to  perform  the  Judgment  can- 
not defend  upon  the  ground  that  the 
judgment  was  by  fraud  or  mistake 
for  a  larger  amount  than  the  plead- 
ings authorized.  Re  Id  v.  Farmers', 
etc..  Tobacco  Warehouse,  44  SW  124. 
1>  KyL  1939. 

6Jl  Cheek  v.  Pugh,  19  Ark.  674. 
fa}  Aj^leatioa  of  rale, — Where 
Judnnent  cannot  be  rendered  In  the 
main  suit  against  the  sureties  on  the 
bond  given  for  the  release  of  at- 
taclied  property,  a  Judgment  so  ren- 
dered is  void  only  as  to  the  sureties 
and  not  aa  to  defendant,  and  In  an 
action  on  tb*  bond  Itself  the  mistake 
in  tbe  rendition  of  the  Judgment  Is 
not  available  as  a  defense  to  the 
miretlea   Cheek     Pugh,  19  Ark.  C74. 

B3.  Doane  T.  New  Orleans,  etc.. 
Tel.  Co.,  11  La.  Ann.  504. 

&4-  HcCormack  v.  Henderson,  10 
KvL  B41. 

ra7  Msi-eprsseatatioa  as  to  ohai^ 
wmtmr  of  bond«— Where  a  bond  Is  con- 
ditioned for  the  performance  of  the 
^dgment  of  the  court.  It  Is  held  that 
tbe  Ifablllty  of  the  obligors  was  not 
atre<-ted  by  the  fact  that  the  sheriff 
Induced  them  to  believe  that  It  was  a 
fortlMomlng  bond.    HcConnaidC  T. 


Henderson,  10  KyL  Ml.  See  also 
Brand  v.  Craig,  84  Oa.  12,  10  SB  369. 

[b]  Warsnmsatatlou  as  to  Isirr; 
dsUffWr  bew^— As  It  Is  necessary  to 
constitute  a  valid  levy  that  the  prop- 
erty be  present  and  within  the  con- 
trol of  the  officer,  a  levy  made  from 
a  list  of  property  and  from  Informa- 
tion given  by  the  debtor,  but  none  of 
the  property  being  present  and  with- 
in Bight  of  the  officer.  Is  not  valid, 
and  a  bill  may  be  maintained  by  the 
surety  in  the  delivery  bond  to  be  re- 
leased therefrom  on  the  ground  that 
his  signature  was  obtained  by  the 
false  representations  of  the  officer  as 
to  the  levy  of  the  attachment.  Con- 
nell  v.  Scott,  5  Baxt.  (Tenn.)  595. 

S6.  U.  S.— PacMc  Nat.  Bank  v. 
Mlxter,  124  U.  S.  721,  S  SCt  718.  31 
L.  ed.  667. 

Oa.—Engllsh  v.  Reed,  97  Oa.  477, 
25  SB  325. 

Ida. — Hurphy  v.  Hontandon,  2  Ida. 
(Hash.)  1048.  28  P  861.  35  AmSR  279. 

La.— -Quine  v.  Hayes,  2  Rob.  510. 

Md.— Clark  v.  Bryan,  16  Md.  171. 

N.  T. — Cadwell  v,  Colgate,  7  Barb. 
253:  Homan  v.  Brlnckerhoff,  1  Den. 
184. 

Wis.— Shevlin  Wbelen,  41  Wis. 
38. 

ia]  btok  of  BotIa*  or  awarauoa. 
t  may  be  set  up  that  the  record  in 
the  attachment  case  ^ows  that  at- 
tachment defendant  was  a  nonresi- 
dent and  that  Judgment  by  default 
was  given  against  him.  altnough  he 
was  never  summoned  or  otherwise 
had  notice  of  the  proceedings  against 
him,  and  never  appeared.  Clark  v. 
Bryan,  16  Md.  171. 

[bj  XMk  of  attaehmsnt  boad,— 
It  may  be  set  up  that  the  attach- 
ment was  procured  without  giving 
the  bond  required  by  statute.  Eng- 
lish V.  Reed.  97  Qa.  477,  26  SB  326; 
Homan  v.  Brlnckerhoff,  1  Den.  (N, 
T.)  184.  Necessity  for  attachment 
bond  see  supra  S  288. 

[c]  Frepei^  not  attackable*— If 
the  attachment  which  the  bond  was 
given  to  dissolve  was  void,  because 
under  the  law  the  property  of  a  na- 
tional bank  was  not  attachable,  the 
dissolution  bond  was  void.  Pacific 
Nat.  Bank  v.  Mlxter.  124  U.  &  721. 
8  SCt  718,  31  L.  ed.  667. 

M>  Dunlap  v.  Clements,  18  Ala. 
778:  Hayman  v.  Hallam,  79  Ky.  988; 
Quine  V.  Hayes,  8  Rob.  <La.)  610. 

[a]  nt  oypoaltlon  to  a  nle  to 
akow  eaww  wny  they  should  not  per> 
form  their  bond,  the  obligors  may 
set  up  facts  which  relieve  them  of 
liability.  Hayman  v.  Hallam,  79  Ky. 
889 

[b]  A  release  or  other  legal  dis- 
charge Is  as  good  against  the  bond 
as  it  la  at  common  law,  and  the  ef- 
fect of  every  matter  of  defense  not 
affected  by  the  statute  is  to  be  as- 
certained by  the  common  law.  Dun- 
lap  v.  Clements,  18  Ala.  778. 

[c]  SiQenedeas  to  eaeonttoa  on 
bond  sstaraed  forfeited.— When  a 
forthemnlng  bond  is  Illegally  ra- 


tumed  forfeited,  the  obllgora  may 
supersede  and  quash  the  summary 
execution  issued  upon  such  return 
on  petition  by  them.  Cobb  v.  Thomp- 
son, 87  Ala.  381,  6  S  871  (certiorari 
from  the  circuit  court  to  a  justice  of 
the  i>eace,  defects  In  such  case  noi 
being  available  on  appeal  from  the 
judgment);  Cordaman  v.  Malone,  68 
Ala.  656;  Dunlap  v.  Clements,  18  Ala. 
778  (holding  that  the  proceeding  la 
substituted  for  audita  querela);  An* 
derson  v.  Rhea.  7  Ala.  194. 

07.    Bowers  v.  Beck,  2  Nev.  189. 

[a]  PUdntiff  not  In  possessloii  of 
boxuL — It  Is  •  no  ground  to  abate  a 
suit  on  a  bond  to  dissolve  an  attach- 
ment, brought  by  tbe  party  for  whose 
benefit  It  was  made,  that  the  bond 
was  in  the  custody  of  the  clerk  of 
the  court  when  the  suit  was  com- 
menced. If  plaintiff  is  the  legal  own- 
er of  the  bond  and  can  produce  it  at 
the  trial,  that  Is  enough.  Bowers  v. 
Beck,  2  Nev.  139. 

[bj  SmtotStvted  ^alatlff^Where 
sureties  executed  a  bond  to  dissolve 
an  attachment  by  a  corporation,  and 
.thereafter  another  corporation  was 
by  amendment  substituted  as  the 
party  plaintiff  which  recovered  judg- 
ment, such  substituted  plaintiff  could 
not  maintain  an  action  on  the  bond. 
Mathews  Slats  Co.  v.  Sweeney,  218 
Mass.  286,  106  KB  876. 

[c]  Boad  to  MoslvsT  of  eespoia- 
tioa  sad  "snooesaors."— Where,  In  an 
action  by  the  receiver  of  a  corpora- 
tion, a  bond  to  discharge  an  attach- 
ment was  given  to  H.,  receiver  of 
the  C.  &  Z.  Co.,  a  corporation,  to  be 
paid  to  H.,  "his  successors  and  as- 
signs." and  the  record  in  the  action 
was  sufficient  to  advise  the  surety 
from  the  beginning  that  the  corpora- 
tion was  the  real  party  In  interest, 
the  term  "successor*'  was  not  limited 
to  another  receiver,  but  also  meant 
succession  In  corporate  control,  so 
that  on  the  termination  of  the  re- 
ceivership control  over  the  action.  In 
which  the  bond  was  given,  the  com- 
pany was  entitled  to  prosecute  an 
action  on  the  bond.  American  Sure- 
ty Co.  v.  Campbell.  etc»  Co.,  138 
Fed.  6SL  71  OCA  M  [atf  129  Fed. 
4911. 

[d]  la  Vew  Jersey  (1)  the  bond 
on  the  dissolution  of  an  attachment 
is  for  the  beneltt  of.  and  can  be 
prosecuted  by,  any  other  creditor  ap- 
plying, as  well  as  plaintiff  in  attach- 
ment; the  amount  recovered  is  for 
the  benefit  of  all  applying  creditors. 
Hanness  v.  Smith.  22  N.  J.  L.  832. 
(2)  And  If  all  creditors  who  apply  In 
an  attachment  are  satisfled,  the  court 
will  not  order  the  bond  Riven  on  the 
dissolution  of  the  attachment  to  be 
assigned  for  prosecution.  Hanness  V. 
Bonnell.  23  N.  J.  L.  1S9. 

88.  Thompson  O'Connor.  IIS  Qa. 
120,  41  BE  242;  Young  ▼.  Campbell, 
10  111.  80;  Wagner  v.  Romero,  8  K. 
M.  131.  3  P  60  (under  the  Practice 
Act);  Wilson  T.  Donnelly.  IS  R  I, 
US.  81  A  »<«. 
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bond  is  given  to  tbe  levying  officer,  plaintiff  in  at- 
tachment cannot,  in  some  jurisdictions,  maintain  an 
action  thereon  in  his  own  name/'  nnless  the  bond 
has  been  assigned  to  him,'"  or  the  statute  author- 
izes an  action  thereon  in  his  own  name  by  the  real 
party  in  interest;"  but  in  other  jurisdictions  plain- 
tiff in  attachment  may  sue  on  the  bond,  although 
it  is  given  to  the  levying  officer." 

[%  755]  bb.  On  ABsignment  of  Bond — (aa)  By 
OJBcer.  where  the  bond  given  by  attachment  de- 
fendant is  made  to  the  officer  as  obligee,  the  lat- 
ter may  assign  it  to  plaintiff  in  the  attachment,*' 
who  may  then  sue  upon  it.** 

756]  (bb)  By  Attochment  Plaintiff.  An  at- 
taching plaintiff  to  whom  a  release  bond  is  executed 
may  assign  ii,^^  and  where  plaintiff  as  the  real 
party  in  interest  may  sue  on  the  bond  made  to  the 
sheriff,^*  his  assignee  may  maintain  an  aetion  on 
such  a  bond.*' 

[$  757]  cc.  Beal  Party  in  Intereit.  Under  some 
statutes,  the  real  pdrty  in  interest  or  the  party  in- 
tended to  be  secured  by  the  bond  is  authorized  to 
maintain  an  action  on  the  bond  in  his  own  name, 
notwithstanding  tbe  fact  that  it  is  executed  to  the 
levying  officer  as  obligee.'* 


fevlkeoinlw   l>oad  mad* 
«vaii~*  to  a  Aspntr  mwur  who  was 

the  levyfBS  ofBcer  may  b«  enforced  In 
an  actum  Dy  the  deputy.  Thompson 
V.  O'Connor.  IIB  Oa.  ISO,  41  8B  S42. 

Fbl  Aotm  br  wwpwog  In  ofllo*. 
— ^  bond  to  dtasolve  an  attachment 
given  to  one  as  marshal  and  his  suc- 
cessor In  office  may  be  sued  In  the 
name  of  the  former  after  he  has  been 
succeeded  In  office  by  another.  Huff 
V.  Hutchinson,  14  How.  (U.  S.)  (86, 
14  L.  ed.  553. 

[c]  Zttdssutty  to  sbsvlC— Where 
a  party  In  interest  In  a  forthcoming 
bond  caused  suit  to  be  brought  there- 
on In  the  name  of  the  sheriff  to  whom 
the  bond  was  executed,  he  was  re- 
quired to  indemnify  the  sheriff 
against  all  costs.  Young  v.  Camp- 
bell. 9  111.  15«. 

59.  Agnew  v.  Lenth,  8$  Ala.  345; 
Forrest  v.  O'Donnell,  42  Mich.  6E9, 
4  NW  259. 

aOw  Sartin  v.  Weir,  S  Stew,  ft  P. 
(Ala.)  421;  Forrest  v.  O'Donnell,  42 
Uloh.  6S6,  4  NW  259;  McDowell  v. 
Morgan,  88  Mo.  665  (where  it  ap- 
pears that  the  statute  required  an 
assignment  of  a  forthcoming  bond). 

AflslffUBMkt  Of  boad  to  plalBtIg  Is 
attaclimsint  br  ofllosr  see  Infra  S  7GB. 

[a]  WnmmMXS  •KMOtlOB^Undar  a 
statute  which  gives  the  officer's  re- 
turn of  a  forfeited  bond  the  effect  of 
a  Judgment  upon  which  execution 
may  issue  against  the  obligors  on 
the  bond,  an  assignment  of  the  bond 
to  plaintiff  is  not  necessary  In  order 
to  entitle  him  to  the  issue  of  an  exe- 
cution on  the  return  of  the  forfeited 
bond.    Shute  v.  McMahon,  10  Ala.  7S. 

61.    See  infra  I  757. 

68.  Curiae  V.  Packard,  29  Cal.  194; 
Moorman  v.  Collier.  32  Iowa  138, 

63.  Adkins  T.  Allen,  1  Stew.  (Ala.) 
130;  Tooley  T.  (^Ibertson,  6  Miss. 
267;  Morange  v.  Bdwards,  1  El  D. 
Smith  (N.  T.)  414. 

[a]  AnrignmsBt  as  of  rlgbt. — 
Plaintiff  in  attachment  may  require 
an  assignment  by  the  sheriff  to  him. 
Dorr  V.  Clark,  7  Mich.  310.  See  also 
Jones  V.  Jones.  S8  Mo.  429  (holding 
that  the  sheriff  has  no  right  to  In- 
stitute proceedings  on  a  forthcoming 
bond,  but  must,  under  the  order  of 
the  court,  assign  a  bond  to  plaintiff 
In  attachment). 

[b]  AsalffBmMrt  may  b*  nwAs 
withost  naoial  aatliomr^Morange 
V.  Sdwards.  1  B.  D.  Smith  (N.  if.) 
414. 

[c1  Boad  for  pummt  of  ta&g- 
Bt«ut«— Where  the  statute  expressly 


makes  a  forthcoming  bond  aoslgnabls 
and  another  section  of  the  statute 
authorises  the  party  to  give  a  bond 
for  the  payment  of  the  Judgment  to 
be  recovered.  Instead  of  a  forthcom- 
ing bond.  It  is  held  that  a  bond  for 
the  payment  of  the  judgment  may  be 
assigned  to  plalnllfT  In  attachment. 
Carpenter  v.  Hoyf.  17  111.  529. 

[d]  AmUoabUltr  of  statnt*  rslat- 
liV  to  baU. — ^Where,  after  a  statute 
under  which  replevy  can  be  effected 
only  by  special  ball,  an  act  provided 
that  in  case  of  an  absconding  debtor 
replevy  could  be  effected  only  by 
bond,  conditioned  to  return  the  prop- 
erty or  to  pay  and  satisfy  the  Judg- 
ment, without  describing  a  mode  of 
proceeding  upon  such  bond  In  case  of 
forfeiture,  it  was  held  that  the  pro- 
visions of  the  first  act  relating  to 
the  procedure  on  ball  bonds  applied 
to  the  last  act.  and  that  plaintiff  In 
attachment  might  sue  as  assignee  of 
the  sheriff  on  a  replevy  bond  under 
such  last  act.  Sartin  v.  Weir,  S  Stew. 
&  P.  (Ala.)  421  [cit  Cummins  v. 
Gray,  4  Stew.  &  P.  (Ala.)  897]. 

[e]  SnfflcleiutT  of  aaBtgiunMrt^ 
An  assignment  signed  by  the  sher- 
iff, although  not  In  his  naihe  of  of- 
flae,  is  suffletent.  Dorr  v.  Clark.  7 
Hlch.  HO. 

Adkins  T.  Allen,  1  Stew.  (Ala.) 
ISO.  Bee  also  cases  supra  preceding 
note. 

•S.  George  v.  Tate.  102  U.  S.  E64, 
26  L.  ed.  232. 

[a]  An  asslgnnisnt  Of  the  JiUlg- 

muit  by  an  Instrument  which  does 
not  mention  the  bond  is  held  to  be  a 
mere  assignment  of  the  Judgment, 
and  will  not  authorise  the  assignee 
to  maintain  an  action  on  the  bond  In 
his  own  name.  Forrest  v.  O'Donnell, 
42  Mich.  656,  4  NW  259. 

[b]  AsslgameBt  for  the  benefit  of 
creditors.— where  the  release  bond  is 
in  favor  of  attachment  plaintiff,  spe- 
clfloally  named  as  obligee,  conditioned 
that  If  "said  plaintiff"  recover  Judg- 
ment in  the  action,  etc.,  sucb  bond 
may  pass  to  the  assignee  for  the  ben- 
efit of  plalntlfTs  creditors  and  he  may 
be  substituted  for  the  latter  In  an 
action  on  the  bond.  Slosson  v.  Fer- 
guson, 31  Minn.  448,  19  NW  281. 

86.  Bait  to  real  partr  In  Interest 
see  infra  (  757. 

flfr.  Rowley  v.  Jewett,  BO  Iowa 
408.  9  NW  868;  State  v.  Pitman.  181 
Mo.  A.  200,  111  SW  184. 

•8.  Campbell,  etc,  Co.  T.  Ameri- 
can Surety  Co.,  129  Ped.  491  [aff  188 
Fed,  681,  71  CCA  66];  Curiae  v.  Pack- 


{%  758]   dd.  Bond  Bnnning  to  Several  Oblifsn. 

An  action  on  a  bond  running  to  several  obligees 
jointly  is  properly  brought  by  tbe  survivorB  after 
tbe  death  of  some  of  them."*  So,  if  there  are  sev- 
eral plaintiffs,  and  the  bail  bond  is  given  to  them 
jointly,  they  must  all  unite  in  an  aetion  tbereon," 
in  tbe  absence  of  any  statute  allowing  separate  EoiCs 
by  different  plaintiffs/'  and  if  some  of  tlie  atlaeli- 
ing  plaintiffs  are  deceased,  the  survivors  may  sue  on 
the  bond.'*  Where,  in  two  distinct  suits,  the  prop- 
erty was  released  on  a  single  bond  containing  dis- 
tinct obligations  in  favor  of  different  obligees,  it 
was  held  that  each  oblige  had  a  distinct  remedy 
on  tbe  bond  for  the  satisfaction  of  any  jnc^^t 
in  his  suit." 

[%  759]  ee.  Bond  for  Benoflt  of  All  Attuhiii 
Oredlton.  Where,  upon  the  execution  of  a  forth- 
coming bond,  all  creditors  who  attach  durii^  tk 
pendency  of  the  first  suit  acquire  an  interest  in  the 
bond,  they  are  properly  joined  as  parties  plaintifl 
and  may  sue  to  enforce  liability  on  tbe  bond.^'  But 
where,  under  the  statute,  the  bond  is  held  for  the 
benefit  of  all  creditors  and  may  be  prosecuted  b; 
them  jointly  or  by  any  one  of  them  Beparatel;  in 
respect  to  his  separate  demand,  an  action  on  tbe 

ard,  29  Cal.  194:  Rovlar  t.  Jewett 
66  Iowa  492.  *  NW  8SS;  Moorman  r 
Collier,  82  Iowa  138:  Sheppard  v. 
Collins,  12  Iowa  S70:  Daeklch  v.  Bir- 
ich,  37  Mont.  490,  97  P  931. 

[a]  Bond  not  oosfornUaf  to  Mb- 
vtm. — Where  the  statute  require!  t 
replevy  bond  payable  to  attachmntt 
plaintiff,  a  bond  payable  to  th«  ofl- 
cer  Is  not  a  statutory  bond,  and  tn 
action  upon  such  bond  can  be  prose- 
cuted only  as  an  action  at  cominon 
law.  The  action  cannot  be  main- 
tained In  the  name  of  attacbtneiit 
plaintiff,  and  as  the  statute  irhlcb 
allows  suits  to  be  prosecuted  In  tbe 
name  of  the  party  really  interested  U 
confined  to  actions  on  contracts  for 
the  payment  Of  money  It  has  no  ap- 
plication to  a  bond  of  this  character. 
Agnew  V.  Leath,       Ala.  346. 


Pearce  v.  Hitchcock,  8  N.  T.j 
Pearee  t.  Hltchco^  8  N.  T.| 
Donneil  t.  Manwm.  109  lUaaj 

Irish  T.  Wright.  IS  Rob.  (la-ll 
Rutledge  V.  Corbln,  19  (Ml  St' 


(bl    moUnn  Aet  Mo.  75  of  IW 

merely  amended  Comp.  L>.  (1S57)  I 
4169,  pefrmlttlng  the  assignee  of  i 
bond,  note,  or  other  chose  In  action 
to  sue  in  his  own  name,  and  m 
not  meant  to  affect  the  special  |)ro- 
vlslons  on  bends  for  the  release  of 
property  under  attachment  Forren 
T.  O'Donnell,  48  Mich.  656,  4 
869. 

M.   Donneil  t.  Ifanaon.  109  Ha» 

676. 
70. 

888. 

71. 
888. 

72. 

670. 

73. 
663. 

74. 
478. 

[a]  In  Xndlaaa.  under  the  statutt> 
permitting  several  creditors  to  W 
their  complaints  and  become  partW 
to  the  original  action.  It  was 
that  In  a  suit  upon  an  under 
given  for  the  delivery  of  attae 
pronerty  to  the  sheriff  all  « 
creditors  who  had  been  adjudged  laj 
titled  to  participate  In  the  proceflM 
of  the  property  should  be  made  fsrl 
ties  plaintiff,  or.  If  they  refusefl  w 
Join  as  such,  the  facts  should  fe« 
stated  In  the  complaint  and 
should  be  made  defendants.  Ua 
V.  Jackson,  36  Ind.  360. 

[b]  In  irew  JesMT  the  stat 
directs  that  In  case  of  the  breaA 
the  condition  of  a  fortheotntng 
it  should,  on '  application  of  plat 
or  any  applying  creditor,  be  si  ' 
to  mch  person  as  the  coart 
direct  and  be  proseouted  tat  tbe 


For  tator  rssia.  Oml^awat*  an4  «luwr««  In  tbe  law  m  eumulatlve  Annotetlons,  aame  tm^  pace  and  aota  Bumbar. 
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Btatotory  bond  oonditioued  to  pay  eaeb  eraditor  the 
imoant  due  him  may  be  malntamed  by  a  eingle  cred- 
itor in  his  own  name.^' 

[( 760 j  (b)  DefandaBt.  An  aetion  apon  a  joint 
ud  serial  bond  for  the  lelease  of  property  seued 
vndcT  atta^meut  may  be  brought  gainst  any  one 
or  more  of  the  obligorB.'*  In  some  jurisdietiona 
aU  the  obligofs  of  a  bail  bond  should  be  joined  aa 

761]  (7)  FleadlBC— (a)  Dadantdon  or  Qtm- 
plabit '"-—ma.  In  GflneraL  The  declaration  or  com- 
plaint should  set  forth  the  matters  upon  which 
plamtiff  relies  for  a  recovery  against  defendant  with 
SDcb  follness,  deflaut«iess,  and  certainty  that  de- 
fendant will  be  able  clearly  to  nnderstand  and  in- 
telligently to  answer  it.'"  Under  a  statute  provid- 
ing that,  from  the  date  of  the  attachment  until  it 
is  discharged  or  the  writ  executed,  plaintifE  aa 
against  third  persons  shall  be  deemed  a  purchaser 
in  good  faith  and  for  a  valuable  consideration  of 
the  property,  etc.,  an  attaching  creditor,  in  order 
to  be  deemed  a  purebaser  in  good  faith  aa  against 
the  owner  of  an  outstanding  equity,  must,  in  an 


aeticm  on  a  bond  for  redelivery  of  the  property, 
aU^  and  prove  all  the  facta  neeesaary  to  estab- 
lish that  eharaeter  of  his  ownerahip,  aa  against  the 

equity." 

[i  762]  bb.  AUaglng  Execution  and  DsUvory  of 
BcwL  It  is  essential  that  plaintiff,  should  all^ 
that  defendant  executed  and  delivered  the  bond 
sued  on.*^ 

Ef  763^  cc.  Bttttng  Out  Condition  and  Bmch  of 
BooA.  ra  an  action  on  an  undertaking,  by  a  de- 
fendant in  an  attachment  ease,  to  secure  the  re- 
lease of  the  attached  property,  it  is  Decessaiy  to 
aver  that  the  attached  property  was  restored  to  de- 
fendant" U  is  incumbent  on  plamtifiF  in  such  an 
aetion  to  set  out  in  his  declaration  or  complaint 
the  eonditi<m  of  the  bond,"  and  to  allege  facts  which 
constitute  a  breadi  of  snch  condition,^  aa  that  the 
attachment  was  released  or  discharged,  where  the 
consideration  of  the  bond  is  suoh  release  or  dis- 
charge," the  recovery  of  judgment  in  the  attach- 
ment suit,*'  and  that  the  attachment  was  not  dis- 
solved."^ It  has  also  been  held  necessary  to  aver 
the  issue  of  execution,""  an  order  in  the  attachment 


cllt  of  plalntlir  In  attachment  and 
radi  applying  oreditora.  Whenflv«r 
endltore  come  In.  the  bond  la  for 
thftlr  protection  and  can  be  proaecut- 
td  br  anr  of  them  ae  well  aa  by  at- 
tacbment  platnttflt.  It  ia  not  necea- 
nry  that  It  should  appear  what 
creditors  had  applied  to  have  their 
claims  adjusted,  as  the  appropriation 
of  the  amount  fecovered  In  the  suit 
on  the  bond  la  a  matter  for  a  sub- 
•equent  proceeding,  on  the  application 
of  the  creditors  entitled  thereto.  Han- 
oesB  T.  Bonnell,  2S  N.  J.  L.  ISS;  Han- 
ness  V.  Smith,  22  N,  J.  L.  S82, 

TB.  Pearce  v.  Hitchcock.  2  N,  T. 
IS8  [dlsappr  Arnold  V.  Tallnu^ge.  19 
Wend.  <rf.  T.)  627]. 

TS.  Wafrner  -r.  Romero,  $  N.  M. 
Ill,  3  P  SO  (BO  holding  under  a  stat- 
ute making  all  Joint  contracts  Joint 
and  seTeral).  See  also  Smith  v.  Pack- 
■rt.  98  Fed.  7»3,  89  CCA  294. 

77.  Ghidress  Bnt,  18  Kan.  289; 
Oppenhelmer  v.  Riley,  6  Bush  <Kr.} 
118. 

7S.  [a]  Vozma  of  declaration  or 
complaint  see  San  Francisco  Sulphur 
Co.  T,  .^tna  Indemn.  Co.,  7  Cal.  A. 
M,  93  P  S88:  Huntress  Burbank, 
111  Mass.  213;  Dackich  v.  Barlch,  S7 
ITonL  490.  97  P  «81:  Hanness  T. 
Smith,  tt  N.  J.  li.  S22;  Phllllpa  T, 
Vrlgbt.  7  N.  T.  Super.  (41. 

79.  Bee  I>acklcn  v.  Barlch,  87 
Wont.  490,  97  P  »21. 

U]  OomvlAUat  held  nttolsiitlr 
Mtalte  MM  eartalB. — A  complaint 
rblch  alleged  that  plaintiff  had  an 
.ttachment  issued  against  the  prop- 
Tty  of  M,  and  a  levy  was  made 
hereon,  and  afterward  M  and  de- 
endants  ezeoated  an  undertaking, 
rblch  was  copied  Into  the  complamt, 
y  which  M,  as  principal,  and  de- 
endants  aa  sureties,  were  held  Jolnt- 
r  and  severally  bound  to  plaintiff 
nd  the  attaching  officer  to  pay  a 
ertaln  warn  In  consideration  of  the 
elease  of  the  attached  property,  the 
ttachment  of  which,  in  the  suit  by 
latntur,  was  recited,  the  obligation 
B  be  Told  If  M  paid  any  judirment 
Salnst  him  by  plaintiff;  that  the 
ttachment  was  discharged,  and  the 
ropertj  released  upon  the  delivery 
t  the  undertaking  duly  approved 
nd  filed;  and  tliat  thereafter  plaln- 
iff  recovered  iudigment  against  M  In 
certain  sum  and  an  execution  there- 
ir  was  returned  unsatisfied,  which 
idgment  defendants  have  refused  to 
*r.  was  sufficiently  definite  and  a 
lotion  to  make  more  definite  was 
foperly  refused.  Pftcklch  v.  Barlch, 
}  Monf.  4M.  97  P  »31. 
sa.  Plegel  Kosb.  47  Or.  SM,  8S 
'  147. 


[a]  A  np^  ooaalBtlnff  of  a  r*n- 
eml  denial  oa^  of  the  claim  of  own* 
ership  made  by  defendants  In  their 
answer  Is  Insumdent  to  bring  plain- 
tiff within  such  a  statute.  Fl^el  t. 
Kos^  47  Or.  866.  83  P  847. 

81.  San  Francisco  Sulphur  Co.  v. 
.(Etna  Indemn.  Co.,  7  Cal.  A.  98,  93  P 
8fi8:  Clark  V,  Thorp,  16  N.  Y,  Super. 
680. 

[a]  Tbe  omnplaJat  la  bad  on  da- 
muner  If  it  does  not  contain  suoh 
."Uegatlon.  San  Francisco  Sulphur 
Co.  V.  Mtna.  Indemn.  Co,,  7  Ou.  A. 

98,  93  F  866. 

8S.  Jenner  v.  Stroh,  B2  Cal.  604; 
Williamson  v.  Blattan,  9  Cal.  600; 
Palmer  v.  Melvln.  6  Cal.  661:  Mc- 
Gonlgle  V.  Gordon,  11  Kan.  167;  Drov- 
ers' Live  Stock  Commn,  Co.  v.  Custer 
County  State  Bank.  19  Okl.  802.  91  P 
860. 

88.  Qallnp  v,  Thomas  B.  JelTery 
Co..  86  Conn.  808,  8«  A  874;  Albln  v. 
Talbott,  46  111.  424  (forthcoming 
bond). 

[aj   Oeadfthm  aot  pTaiovalatta  to 

lubditj^— A  declaration  on  a  bond 
given  for  the  release  of  attached 
property  need  not  set  up  any  condi- 
tions, the  existence  of  which  are  not 
necessary  to  fix  the  liability  of  the 
obligors  on  the  bond.  Gray  Sharp, 
02  N.  J.  Li.  102.  40  A  771. 

64.  Toung  v.  Joseph,  5  Nebr.  (TTs- 
Off.)  689,  »9  7fW  628. 

[a]  Breaeh  In  words  f>f  oondltton. 
—A  breach  Is  sufficiently  set  forth 
if  It  is  laid  in  the  words  of  the  COn> 
ditlon  of  the  bond.  Hannen  T. 
Smith,  22  N.  J.  L.  882. 

[b]  JUlegi^tlons  Md  mttelent. — 
(1)  A  declaration  on  a  forthcoming 
bond,  whleh  alleged  that  defendants 
did  not  have  the  property  forthcom- 
ing according  to  the  condition  of  the 
bond,  but  wholly  failed  and  refused 
to  do  so,  sufficiently  showed  a  breach 
of  the  condition.  Toung  v.  Camp- 
bell, 10  III.  80.  (2)  In  an  action 
upon  an  undertaking  conditioned  that 
defendant  should  perform  the  Judg- 
ment of  the  court  In  the  attachment 
suit,  the  breach  was  held  to  be  suffl- 
clently  pleaded  by  an  averment  of 
the  rendition  of  Judgment  In  favor  of 
plaintiff  against  defendant  In  the  at- 
tachment, the  amount  of  the  Judg- 
ment, and  the  fact  that  It  remained 
unpaid  in  whole  or- In  part.  Wlnton 
V.  Myers.  8  Okl.  421.  S8  P  684. 

tc]  Hod*  and  time  of  objeetlo&p— 
In  an  action  on  a  bond  to  dissolve  an 
attachment,  objection  that  the  dec- 
Inratlon  did  not  allege  the  breach  of 
the  bond  should  be  taken  by  demur- 
rer, and  cannot  be  raised  for  the  first 
time  at  the  trial  under  a  general  de- 


ntal. Huntress  v.  Burbank,  111  Bfaaa. 
213. 

88.  Wllllamaon  r.  Blattan,  »  Cal. 
600;  Palmer  v.  Hrivln,  6  Cal.  661. 

[a]  Tho  eoanflalBt  is  bad  on  gsa- 
•ral  dMaanes  wnsre  It  falls  to  make 
such  allegation.  "WUllamson  v.  Blat- 
tan, 9  Cal.  600. 

[b]  VtMLom  of  dteoharge. — Attach- 
ment Act  i  37,  providing  that  an  at- 
tachment debtor,  on  giving  bond  with 
sureties  to  protect  attachment  credi- 
tors, and  entering  his  appearance  to 
their  actions,  may,  on  order  of  a 
court  or  Judge  thereof  either  in  any 
term  time  or  vacation.  If  it  appear 
Jtiet  so  to  do,  have  such  attachment 
released,  does  not  require  a  declara- 
tion on  such  bond,  for  breach  of  its 
conditions,  to  show  that  It  appeared 
Just  to  the  court  or  Judge  that  the 
attachment  should  be  discharged, 
since  the  liabiHty  thereon  Is  not 
fixed  by  the  action  of  the  court  or 
Judge.  Gray  v.  Sharp,  62  N,  J.  li. 
102.  40  A  771. 

[c]  aoM  to  open  deftnlt  Jmdff- 
ment  aad  dtookaiv*  attoofcwi^f 
the  bond  Is  not  given  until  after 
Judgment  by  default  in  the  action, 
and  It  Is  executed  for  the  purpose  of 
setting  aside  the  default  and  to  dts- 
charge  the  attachment,  both  the  set- 
ting aside  of  the  default  and  the  dis* 
charge  of  the  attachment  should  be 
alleged.    Jenner  v.  Stroh,  62  Cal.  604. 

[dj  On  tbe  other  hand  the  view 
has  been  advanced  that  such  an  al- 
legation would  be  merely  an  effort 
to  anticipate  a  possible  defense. 
Bennett  v.  Mulry,  6  Misc.  804,  26 
NTS  790. 

86.  Adams  v.  Jacoway,  84  Ark. 
642;  Creswell  v.  Woodside.  8  Colo.  A. 
618.  46  P  848. 

•nSotenoy  of  aUegatlom  In  aoUoB 
on  bond  to  prevent  levy  see  |  766. 

[a]  Complaint  htid  snfldent.— In 
an  action  to  recover  upon  an  under- 
taking given  to  secure  the  discharge 
of  attached  property  and  the  restora- 
tion of  such  property  to  defendant, 
the  condition  of  which  is  "that  the 
defendant  will  perform  the  Judgment 
of  the  court  In  said  action/'  It  Is  a 
sufficient  allegation  of  the  breach  of 
the  conditions  of  the  undertaking  to 
aver  that  plaintlfl  obtained  a  Judg- 
ment against  defendant  in  suoh  ac- 
tion, what  the  amount  of  such  Judg- 
ment was,  and  that  said  Judgment 
was  unpaid.  In  whole  or  In  part. 
Wlnton  V.  Myers,  8  Okl.  421.  £8  P 
634. 

87.  Creswell  v.  Woodslde,  8  Colo. 
A.  614,  46  P  842. 

88.  Wright  v.  Manns.  Ill  lad.  422, 
13  am  160. 
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proeeedii^  for  the  sale  of  the  attached  property,'" 
or  a  demand  for  redelivery  o£  the  propercy^  or  for 
payment,*"  and  a  failure  to  eomply  therewith,"* 
where  the  liability  tinder  the  bond  is  conditioned 
npon  these  things."'  In  Kentucky  a  declaration  in 
covenant  on  the  bond  may  he  good  without  an  aver- 
ment that  an  order  was  made  in  the  soit  in  ehancety 
in  which  the  attachment  was  issued  remitting  plain- 
tiff to  his  remedy  at  law  on  the  instrument."" 

764 J  dd.  Averriiic  Facts  Oozicliided  by  Be- 
dt^  In  or  Execution  of  Bcmd.  In  an  action  on  an 
undertaking  for  the  release  of  attached  property, 
the  complaint  need  not  aver  or  set  out  facts  which 
the  obligor  in  the  bond  is  estopped  to  deny  by  the 
recitals  in  the  bond  or  by  the  execution  of  it"* 

[(  766]  ee.  Actirai  on  Bond  to  Freroit  Iievy.  Li 
an  action  on  a  bond  to  prevent  attachment  levy,  an 
allegation  that  on  delivery  of  the  bond  to  the  sheriff 
he  refrained  from  levying  the  attaebmen't  and  ac- 
cepted the  btmd  in  lien  of  lev^  snffteiently  shows 
that  the  bond  induced  the  sheriff  to  withhold  levy, 
although  another  bond  for  the  same  purpose  was 
previously  given."'  But  a  complaint  wnich  fails  to 
aver  that  the  sheriff  did  not  complete  the  levy,  or 
avers  that  the  sheriff  proceeded  to  levy,  without 
showing  that  he  went  no  further,  is  defective."* 
With  respect  to  the  judgment  in  the  main  action,  an 
averment  that  judgment  was  recovered,  entered,  and 
docketed  is  sufficient.*' 

H  766]  ff.  Action  to  Bocovor  for  Dlmination  in 
Vune  of  Property.  In  an  action  on  a  redelivery 
bond  to  recover  for  diminution  in  value  of  property 
returned  by  defendant,  an  allegation  that  the  prop- 


erty was  injured  by  usage  and  neglect  suffidentl; 
ehuges  that  defendant  was  in  fault."" 

767]    (b)  Plea  or  Answer.   If  defendanU  d^ 
sire  to  defend  npon  the  ground  that  the  object  of 
the  bond  or  undertaking  was  defeated  after  it  vas 
given,  such  fact  must  be  set  up  in  the  answer." 
Where  defendant  did  not  controvert  the  allegation 
of  the  complaint  that,  after  the  default  of  the  at- 
tachment defendant  "was  duly  entered"  by  tbe 
clerk  of  the  court,  the  eleA  thereupon  "duly  al- 
tered judgment  therein ' '  against  tbe  debtors,  a  copy 
of  which  judgment  was  annexed  as  an  exhibit,  de- 
fendant thereby  admitted  that  the  jadgme&t,  in- 
cluding the  order  of  sale,  was  duly  entoed  as  u 
order  of  the  eonrt,  and  not  as  a  mere  cleik's  «- 
der.^    In  order  to  raise  the  defense  that  tiie  at- 
taehment  issued  without  the  necessary  aeeonqum;- 
ing  bond,  the  snrefy  should  distinctly  and  uneqnir- 
ooally  aver  in  hia  plea  that  no  attachment  haai 
had  been  necuted  before  the  issue  and  levy  of 
tbe  attachment.'    A  surety  cannot  avail  himself 
of  the  defense  that  the  judgment  in  the  attaehmat 
suit  was  rendered  without  a  fair  trial  without  il- 
le^^ing  tbe  particular  facts,  not  presented  at  tbe 
tnal,'  and,  if  he  claims  that  there  was  a  edlnstve 
failure  to  introduce  available  evident  constitati^ 
a  defense  to  the  aetion,  he  must  plead  the  details 
and  bis  ability  to  supply  on  a  new  trial  the 
deuce  willfully  suppressed.*    A  plea  in  bar  tbat, 
after  judgment,  the  property  was  taken  and  wM 
under  special  execution  is  good  without  an  aver- 
ment of  the  liability  of  the  property  to  levy  and 
sale;'  but  an  answer  setting  up  that  plaintiff  mis- 


[a]  A  spMlal  exMntttoB  being  a 
prerequisite  to  liability  on  a  bond 
conditioned  to  deliver  the  property 
to  the  aherlff  on  demand,  or  upon 
failure  so  to  do  to  pay  the  valae  of 
the  property  to  tbe  extent  of  any 
Judgment  which  may  be  recovered,  a 
complaint  on  such  a  bond  must  al- 
lege that  such  execution  duly  Issued 
and  a  demand  on  the  obligors  by  vir- 
tue thereof.  Wright  v.  Manns,  111 
Ind.  422.  12  NE  160. 

89.  Adams  v.  Jacoway,  34  Ark. 
642;  Fisher  v.  Haxtun.  26  Ran.  155; 
Young  V.  Joseph,  6  Nebr.  (Unoff.) 
659.  99  NW  522. 

90.  Mullally  v.  Townsend.  119  Cal. 
47,  50  P  1066;  Pierce  v.  Whiting,  63 
Cal.  538;  Kanouse  v.  Brand,  II  Cal. 
A.  669,  106  P  120;  Murray  v.  Gins- 
berg. 10  Colo.  A.  63.  48  P  968. 

[a]  Allegations  hMd  nSolsnt. — 
(1 )  Under  a  statute  providing  for 
the  release  of  an  attachment  on  the 
execution  of  a  bond  conditioned  to 
redeliver  the  property  on  demand,  or 
to  pay  the  value  thereof  on  demand, 
an  allegation  that  plaintiff  demanded 
of  defendants  "that  they  pay  the 
plaintiff  the  said  judgment,  and  de- 
manded of  them  the  fulfillment  of 
the  obllsatlon  as  expressed  In  said 
undertaking,"  was  sufficient  on  de- 
murrer to  show  that  the  demand  was 
made  as  renulred  by  the  statute, 
where  the  value  of  the  property  ex- 
ceeded the  amount  of  the  judgment. 
Mullally  V.  Townsend,  119  Cal.  47.  BO 
P  1066.  (21  A  declaration  In  an  ac- 
tion on  a  delivery  bond,  conditioned 
on  the  delivery  of  property  levied  on, 
at  the  time  and  place  of  sale,  which 
alleges  that  the  sheriff  was  present 
and  demanded  the  property,  and 
which  negatives  a  delivery,  sufllclent- 
ly  alleges  a  demand  of  the  property 
at  the  time  and  place  of  the  sale. 
Kingsbury  v.  Vance,  4  Ind.  178, 

[b]  Allegations  lield  IssnSoUat^ 
<1)  Allegations  that,  after  recovery 
of  a  Judgment  against   the  debtor, 

{tlalntlff  Incurred  on  execution  costs 
n  a  certain  sum,  and  of  demand  of 


payment  upon  the  sureties  and  their 
refusal,  were  not  sufltclent  allegations 
of  a  demand  made  upon  the  Judg- 
ment debtor.  Kanouse  v.  Brand,  11 
Cal.  A.  10«  P  120.    (2)  A  com- 

plaint which  alleges  a  demand  upon 
the  sureties,  but  not  upon  the  prin- 
cipal defendant,  based  upon  redellT- 
ery  undertaking,  under  Code  |  112, 
which  provides  for  the  release  of 
property  taken  in  attachment  by  de- 
fendant entering  into  an  undertaking 
that.  In  case  plaintiff  maintains  his 
action,  defendant  "will,  on  demand," 
redeliver  the  property,  and  in  de- 
fault of  such  redelivery  the  sureties 
will  pay  plaintiff  the  value  of  the 
property  released,  Is  InsufHcIent. 
Murray  v.  Ginsberg,  10  Colo.  A.  6S, 
48  P  968. 

[c]  Wh«r»  property  olalmed  Iv 
third  psrsob— Plaintiff  instituted  suit 
with  process  of  attachment  against 
A,  and  attached  as  his  own  certain 
property  which  was  claimed  by  a 
third  person  who  Interpleaded.  De- 
fendant In  this  suit  agreed  with 
plaintiff  that.  If  he  would  permit  the 
attached  property  to  be  delivered  to 
such  third  person  to  be  sold,  he 
would  pay  plaintiff  the  amount  of  the 
proceeds  of  the  sale,  or  to  deliver  to 
him  similar  property  in  the  event 
that  the  interpleader  milt  should 
Anally  be  decided  against  such  third 
person.  It  was  held.  In  a  suit  on 
the  agreement,  that  It  was  not  nec- 
essary for  plaintiff  to  aver,  or  prove. 
If  averred,  that  defendant  had  no- 
tice of  tbe  termination  of  the  Inter- 
pleader suit,  nor  to  aver  or  prove  a 
demand  of  the  money  or  property, 
nor  that  defendant  had  notice  of  the 
net  proceeds  of  the  sale  of  the  at- 
tached property,  to  enable  him  to 
recover.  Walsh  V.  Agnew,  IS  Ho. 
520. 

91.  Kanouse  T.  Brand,  II  Cal.  A. 
669.  106  P  120. 

9S.  Vaoeasltr  fort  Demand  see 
supra  I  716,  Execution  see  supra.  S 
714.  Order  of  sale  of  attached  prop- 
erty see  supra  g  710. 


BS.    Yocum  V.  Barnes.   8  B.  Hon. 
(Ky.)  496. 
94.    Bowers  v.  Beck,  2  Nev.  IM. 

[a]  Issna  of  attaohinsst^t  li 
not  necessary  to  aver  that  the  wv- 
rant  oX  attachment  duly  iMued.  Cw 
V.  Straus.  11  Wis.  72. 

[b]  Vaota  wUSh  avtborlia  the  la- 
ms of  ths  KttadluiiMit  <l)  need  not 
be  pleaded  (McMillan  v.  Dana.  11 
Cal.  239),  (2)  as  the  warrant  !■  i 
Judicial  determination  that  the  writ 
should  Issue  (Cruyt  v.  PhllUpa  U 
HowPr  (N.  T.)  120). 

[c]  iroBTSsldsiios  Of  iUhtor^U  U 
not  necessary  for  plaintiff  to  alleft 
or  prove  the  nonresldence  of  the  detrt* 
or,  where  the  bond  is  in  form  good  it 
common  law  and  Independent  of  tb> 
statute.  Kanouse  v.  Dormadr,  S  Dca 
(N.  T.)  667. 

96.  Fresno  Home  Packing  Co.  v. 
Hannon,  16  Cal.  A.  284.  110  P  687- 

96.  Coburn  v.  Peanwn,  67  CiL 
306. 

97.  McCutcheon  v.  Weston.  65  CmL 
37.  2  P  727. 

AUsgmtloB  as  to  reoovwr  of  JuU- 
msBt  ganerallT  see  sunra  i  763. 

98.  Creswell  v.  Woodstd't.  8  Cola 
A.  614,  46  P  842  (so  holdinc  vW 
the  principle  that  for  such  dlinlaa- 
tlon  In  value  the  obllgora  would  M 
liable,  and,  as  the  property  was  «■ 
Ilvered  to  defendant  upon  the  exM«- 
tlon  of  the  redelivery  bond,  the  pt«- 
sumption  was  that  such  poasessiee 
continued,  and  therefore  the  alleaa- 
tlon  of  damai^e  from  usage  or  Mff- 
lect  sufflclentlv  charged  that  the  «■ 
age  and  neglect  was  that  of  defeai- 
ant). 

99.  Bennett  v.  Mulry,  «  Mlsa  SM 

26  NTS  790.  J 
1.    Johnston    V.    Shaw,    190  Fet) 

466.  Ill  CCA  298.  ^ 
a.    English  V.  Beed.  97  Oa.  477.  < 

SB  325. 

3.  Bailey  v.  Xtn&  Indemn.  Oa.  I 
Cal.  A.  740.  91  P  416.  , 

4.  Bailey  v.  Mtna.  Indemn.  Ox.  \ 
C&l.  A.  740,  91  P  416. 

5.  Hogan  v.  Shutler,  SS  lU.  411 


For  later  caese,  oevelepaMnte  and  ohaBgea  in  the  law  see  cumulative  Annotatlonay  same 
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repreflented  the  l^ral  effect  of  the  bond,  without 
averring  facts  showing  why  defendants  had  a  right 
to  rely  on  any  superior  knowledge  of  plaintiff, 
states  no  defense.'   It  has  been  held  that,  where  the 
defense  that  the  property  levied  on  did  not  belong 
to  defendant  in  attachment  is  available  to  the  obli- 
gors on  the  bond  given  to  dischaxge  the  property 
from  the  attachment,  or  for  its  redelivery,  defend- 
ants ntnst  show  by  their  pleading  in  whom  the  title 
vas/  A  plea  of  non  est  factum  with  notice  of  spe- 
cial matter  that  an  appeal  had  been  taken  and  al- 
loved  to  the  supreme  court  has  been  held  not  to 
show  a  defense,  because  there  was  no  allegation  that 
the  appeal  was  stilt  pending.^    In  debt  on  a  bond 
pven  to  discbai^e  an  attachment,  the  action  is  on 
the  specialty  and  a  plea  of  nil  debet  is  not  appro- 
priate.'   The  act  of  the  court,  in  an  action  on  a 
bond  given  to  obtain  a  release  of  property  attached, 
in  treating  on  averment  of  the  answer  of  the  surety 
that  defendant  had  little  interest  in  the  property 
vhen  it  waa  attached  as  explanatory  of  the  liability 
of  the  surety  was  not  prejudicial  to  him,  he  thereby 
obtaining  the  right  to  show  the  actual  value  of  de- 
fendant's interest.^" 

768]  (c)  Jndgmuit  on  Pleadings.  An  action 
oa  a  dissolution  bond  conditioned  to  satisfy  judg- 
ment comes  within  a  statute  authorizing  plaint^ 
to  take  judgment  at  the  first  day  of  the  term,  on 
filing  an  affidavit  stating  the  true  amount  of  de- 
fendant's indebtedness  and  the  writing  or  account 
by  whieh  defendant  is  indebted,  unless  defendant 
has  filed  a  verified  plea  containing  a  good  defense,'^ 
authorizing  juc^^ent  on  the  pleadings  if  the  facts 
in  the  complaint  are  insufficiently  denied  or  sub- 
stantially admitted,"  or  authorizing  judgment  in 
an  action  on  an  instrument  for  the  payment  of 
wmty  onl^,  for  the  sum  claimed  in  the  complaint, 
^tou  striking  oat  as  frivolons  a  demurrer  to  the 
eomplaint.^' 

[i  769]  (8)  Isaneg.  Ordinarily  in  a  suit  on  a 
fortheomin^  bond  the  only  question  is  whether  there 
bas  been  a  breach  of  the  bond.^^  A  general  deni^ 
in  an  action  on  a  forthcoming,  delivery,  or  dia- 
ehaige  bond  puts  in  issue  only  the  material  allega- 
tions of  the  complaint,  and  these  only  need  be 
proved,''  and  a  simple  denial  of  the  existence  of  the 
judgment  in  the  attachment  suit  does  not  present 
the  question  of  its  invalidity  so  as  to  entitle  the 
nreties  to  take  advantage  thereof.^' 

so  holding  on  the  ground  that  the 
Wgora  on  tb«  bond  have  no  con- 
trn  wtth  the  questton  of  such  11a- 

fllty). 

a.    Lott  V.  Porter,  9T  Ark.  97,  133 
W  180. 

7.  Blatchley  v.  Adair,  6  Iowa  645 
holding  thia  to  be  true  under  the 
ule  requlrlngr  a  plea,  to  be  deAnlte 
od  specific  and  further,  becauee 
bis  iB  new  matter  Introduced  by  de- 
endants  which  requires  them  to  ten- 
er  an  affirmative  issue). 

a.   Poteet       Boyd,  10  Mo.  160. 

9.  BIydenburRh  v.  Carpenter,  La- 
ir (X.  T.)  169  (holding  that  nil 
ebet  was  not  an  appropriate  plea 
nder  the  early  statute  In  New  York, 
hlch  provided  for  the  slvlng  of  a 
md  In  dfachanre  of  an  attachment 
I  operate  for  the  benefit  of  all  cred- 
ore  who  might  come  In,  and  condl- 
oned  to  pay  the  amount  Justly  due 
td  owing  to  each,  provided  it  is  es- 
iblfshed  by  proof  on  the  trial  Jhat 
i«  debt  was  due  and  owing  at  the 
me  plaintiff  became  an  attaching 
•editor).  „    ^  „  „ 

10.  Mallory  V.  Bartman,  St  Conn. 

11.  8«  A  667. 


U  770]  (9)  Varlanca.  Where,  by  reason  of  a 
clerical  error,  the  bond  sued  on  does  not  express 
the  true  intention  of  the  parties,  but  the  error  is 
not  such  as  to  invalidate  the  bond,  as  where  plaintiff 
instead  of  defendant  is  named  in  the  condition  as 
the  person  in  the  event  of  whose  payment  of  the 
judgment  the  bond  shall  be  void,  the  fact  that  the 
declaration  or  complaint  sets  out  the  bond  as  it  was 
intended  to  be  written  does  not  constitute  such  a 
material  variance  as  to  defeat  a  recovery,"  and  the 
fact  that  the  complaint  describes  the  bond  sued  on 
as  an  "undertaking  pursuant  to  law,"  when  it  is 
in-' fact  a  common-law  bond,  is  immaterial  where  the 
undertaking  is  set  out  in  full  in  the  complaint.^^ 
But  where  it  is  alleged  that  defendant  in  an  attach- 
ment suit  died  before  judgment,  that  his  adminis- 
trator was  made  defendant,  and  judgment  was  ren- 
dered against  such  administrator,  a  transcript  of 
the  justice  showing  judgment  against  defendant  in 
his  individual  capacity  will  not  sustain  the  declara- 
tion." 

771]  (10)  Evidence— (a)  PreBomptioiu.  The 
presumption  that  the  levying  officer  did  his  duty  in 
respect  to  filing  a  forthcoming  bond  is  sufficient  to 
overcome  an  objection  based  on  a  failure  to  show 
that  the  bond  was  filed.'"  Where  the  statute  pro- 
vided that  a  bond  should  be  approved  by  the  court 
or  the  judge,  but  that  it  might  in  vacation  be  exe- 
cuted in  the  presence  of  the  sheriff  having  the  writ 
in  bis  hands,  or  after  the  return  of  the  writ  before 
the  clerk,  and  an  objection  was  made  that  it  did 
not  appear  that  the  bond  was  executed  or  approved 
by  the  court  or  judge,  it  was  held  that  as  there  was 
nothing  in  the  record  to  show  that  the  writ  had  not 
been  returned,  or  that  the  clerk  was  not  authorized 
to  take  and  approve  the  bond,  the  appellate  court 
would  not  presume  that  such  facts  did  not  exist.^* 
Where  a  valid  judgment  against  defendant  in  at- 
tachment is  shown,  it  will  be  presumed  that  it  re- 
mains unpaid.^' 

Value  of  property  or  interest  attached.  Where 
liability  on  the  bond  is  confined  to  attachment  de- 
fendant's interest  in  the  property,  it  will  be  pre- 
sumed that  such  interest  was  the  amount  ordered 
to  be  attached  by  the  writ." 

[i  772]  (b)  Burden  of  Proof.  It  is  incumbent 
upon  plaintiff  to  show  the  execution  by  defend- 
ants of  the  bond  sued  on;'*  but  where  the  action  is 
upon  a  bond  given  to  prevent  the  levy  of  an  at- 


11.  McAllister  v.  BloheDgreeD.  34 
Md.  54. 

12.  FItsglbbon  v.  Calvert,  S*  Cal. 
2«1. 

13.  Coe  v.  Straus,  IX  Wis.  72. 

14.  McFarland  v.  Lee,  10  Oa.  A. 
698,  73  SB  1091. 

IB.  Bennett  v.  Mulry,  6  Misc.  304, 
26  NTS  790. 

[a]  XUastrmUon. — In  an  action  on 
a  forthcoming  bond  an  unverified 
general  denial  admits  the  execution 
of  the  bond,  but  puts  fn  Issue  an 
allegation  In  the  petition  that  the 
property  was  delivered  to  defendant 
when  the  bond  was  approved,  and  an 
allegation  that  defendant  had  re- 
moved the  attached  property  from 
the  territory  and  failed  to  surrender 
It  to  satisfy  the  judgment  pursuant 
to  the  terms  of  the  bond.  Dunn  v. 
Claunch,  16  Okl.  27,  78  P  S88. 

[b]  Xsstnunent  not  sealed. — Ob- 

iectlon  to  the  introduction  of  the 
>ond  In  evidence  on  the  ground  that 
it  is  not  sealed  will  not  be  consid- 
ered unless  the  execution  of  the  In- 
ntrument  Is  denied  In  an  answer  un- 
der oath.  State  v.  Chamberlain,  64 
Mo.  S38. 


16.  Fogel  v.  DuBsault,  141  Mass. 
154.  7  NE  17. 

IT.  Hewes  v.  Cooper,  115  Mass. 
42:   Leonard   v.   Speidel,    104  Mass. 

356. 

IS.  Dacklch  v.  Barlch,  S7  Mont. 
490.  97  P  931. 

19.    Butler  v.  Wilson.  10  Ark.  313. 

30.  New  Haven  Lumber  Co.  v, 
Raymond,  78  Iowa  225.  40  NW  820 
(holding  further  that  the  statute  as 
to  the  filing  of  a  forthcoming  bond 
was  merely  directory). 

31.  Budd  V.  Durall.  S6  Iowa  81S. 
33.   Wlnton  v.  Myers,  8  Okl.  421, 

68  P  634. 

83.  BIrdsall  Wheeler,  68  Conn. 
429.  20  A  €07  (where  the  statute  re- 
lating to  the  execution  of  a  bond  for 
the  dissolution  of  an  attachment  pro- 
vided that  when  defendant  In  an  ac- 
tion against  an  obligor  should  claim 
that  the  Interest  of  the  principal  In 
the  bond  at  the  time  of  the  execu- 
tion of  the  bond  was  of  less  value 
than  the  amount  ordered  to  be  at- 
tached the  burden  of  proving  the  ac- 
tual value  of  such  interest  was  on 
defendant). 

a«.   Dacklch  V.  Barlch,   37  Mont. 
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taefament,  it  is  not  inenmbent  wpoa  plmntiff  to  show 
that  at  the  time  of  the  giving  of  the  bond  defend- 
ant in  attacliment  bad  property  within  the  county 
subject  to  levy."  Where  defendant  in  an  action 
on  the  bond  seeks  to  escape  liability  on  the  ground 
that  the  goods  attached  did  not  belong  to  the  at- 
tachment defendant,  the  burden  of  proof  as  to  own- 
ership rests  upon  him,''  and  where  a  valid  judgment 
against  defendant  in  attachment  is  shown,  the  bur- 
den rests  upon  the  defendants  in  an  action  on  the 
bond  to  show  payment  of  such  judgment,  if  they 
rely  on  that  as  a  defense." 

773]  (c)  AdmiBsibllity.  Where  the  ultimate 
fact  is  pleaded  that  the  instrument  sued  on  was  ex- 
ecuted by  defendant,  evidence  that  another  had 
acted  under  an  antecedent  authority  on  his  behalf, 
or  that  he  had  subsequently  ratified  an  unauthorized 
act  in  that  respect,  is  competent  to  establish  the 
ultimate  fact  of  execution  by  defendant  as  al- 
leged.'^ Where,  in  an  action  on  a  bond  giren  to 
release  an  attachment  on  real  estate,  there  was  no 
direct  evidence  that  a  release  by  the  sheriff  had  ever 
been  executed  by  him,  but  an  entry  in  the  recorder's 
office,  showing  sneh  release,  duly  signed,  was  intro- 
duced, evidence  that  the  form  of  the  release  as  re- 
corder was  the  form  in  customary  use  by  the  sheriff 
at  the  time,  and  for  many  years  before,  to  release 
attached  property  of  record,  was  admissible  as  tend- 
ing to  show  the  signing  of  the  release.'^  Where  an 
issue  arises  as  to  whether  the  attachment  debtor 
owned  the  property  attached  or  had  bought  the 
same  as  agent  only,  not  having  sufficient  means  with 
which  to  purchase  for  himself,  evidence  as  to  his 
financial  condition,  both  on  the  day  of  purchase  and 
prior  thereto,  was  admissible."*  Where  the  original 
action  was  for  conversion,  a  finding  therein  as  to 
the  value  of  the  property  at  the  time  of  the  con- 
version is  not  evidence  as  to  its  value  at  the  time 
of  the  attachment  several  months  later.'^  Error 
cannot  be  predicated  upon  a  refusal  to  allow  de- 
fendants to  show  that  the  property  has  dinunished 
in  value  since  the  bond  was  given,  where  no  offer 
is  made  to  show  that  the  depreciation  was  not 
caused  by  any  act  or  negligence  of  the  principal 
in  the  bond,  who  had  the  custody  of  the  property."' 
Parol  evidence  will  not  be  admitted  for  the  purpose 
of  showing  that  a  bond  plainly  coming  under  the 


provisions  of  one  statute  was  designed  to  operate 
under  the  provisions  of  an  entirely  different  one,** 
although  sneh  evidence  is  admissible  to  explain  a 
mistake  in  the  recital  of  a  bond.'* 

Effect  of  officiia  refenms  in  attachment  ffoit  The 
official  return  of  the  sheriff  on  the  attachment  is 
evidence  of  bis  official  acts  as  against  both  principal 
and  surety  in  a  forthcoming  or  dissolution  bond," 
and  it  has  been  held  that  the  proper  and  legal 
method  of  showing  whether  the  judgment  in  the  at- 
tachment suit  has  been  satisfied  is  by  the  return  od 
the  officer  on  the  execution.'' 

Justice's  tnuucript  In  an  action  on  a  hon&  to 
release  property  on  an  attachment  issued  by  a  jus- 
tice of  the  peace,  the  justice 's  transcript  must  show 
all  l^al  prerequisites  to  the  issue  of  the  attach- 
ment in  order  to  make  such  transcript  competent 
evidence." 

Aotion  OS  lost  bond.  Where  a  bond  has  beea 
properly  filed  and  afterward  lost,  a  copy  preserved 
among  plaintiff's  papers  may  be  admitted  in  evi- 
dence,"" or  an  entry  on  the  docket  of  the  court  in 
respect  to  the  bond  may  be  shown.** 

774]  (d)  Weight  and  Sofaciency.  An  assess- 
ment of  the  value  of  the  property  in  and  by  the 
judgment  as  required  by  statute  is  conclusive  on  the 
obligors  on  a  forthcoming  bond,^  as  is  also  an  ex- 
ecution sale  following  the  attachment,*^  and  it  has 
been  held  that,  where  the  liability  of  the  obligon 
is  for  the  decrease  in  the  value  of  goods  between 
the  date  of  their  release  and  the  date  of  their  rede- 
livery, the  sum  for  which  the  property  is  sold  at 
sheriff's  sale  is  conclusive  of  its  value.**  It  is  not 
necessary  to  introduce  the  writ  of  attaebment  itself 
in  evidence  in  an  action  on  a  forthcoming  or  dis- 
chai^  bond  which  recites  the  attachment  and  the 
levy  thereunder,*"  or  to  introduce  the  judgment  in 
the  attachment  suit  in  evidence  where  the  fieri  fa- 
cias issued  thereon,  with  a  nulla  bona  return,  and 
showing  the  amount  of  the  ju^rmentf  is  intro- 
duced.** 

The  Jndgmant  in  the  attachment  snlt  is  emiehi- 
sive  unless  assailed  for  fraud  or  mistake,  again.«t 
the  sureties  in  the  undertaking  that  defendant  will 
perform  the  judgment  of  the  court  given  to  seenre 
the  restoration  of  the  attached  property  to  defend- 
ant." 


490,  97  P  981  (where  the  evidence 
was  held  to  Bustafn  a  finding  tnat 
the  undertaking  sued  on  was  the 
Bame  as  that  execated  by  defend- 
ants). 

[a]  XxeontloB  br  defendants  m 
to  whom  aotion  dlsutlsBML — Where 
the  bond  sued  on  Is  joint  and  sev- 
eral, and  a  dismissal  has  been  en- 
tered before  the  trial  as  to  all  but 
one  of  the  defendants,  the  case  stands 
as  though  originally  brought  against 
such  defendant  alone,  and  proof  of 
the  execution  of  the  bond  by  the 
other  obligors  is  not  required.  Smith 
V,  Packard,  98  Fed.  793.  39  CCA  294. 

as.  Presnjo  Home  Packing  Co.  v, 
Hannon.  16  Cal.  A.  284.  116  P  687. 

ae.  Blsenbud  v.  Oellert,  26  Misc. 
867.  65  NTS  952. 

ifr.  Wlntoo  V.  Myers,  9  Okl.  421. 
K8  P  634. 

as.  Lynch  T.  Smyth,  25  Colo.  108, 
B4  P  634. 

89.  Hpsser  v.  Rowley,  139  Cal, 
410.  73  P  156. 

30.  Flegel  v.  Koss.  47  Or.  366.  88 
P  847. 

81.  Trubee  v.  Wheeler,  68  Conn. 
458,  2  A  319. 

[al  JLpplloatlon  of  niacin  an  ac- 
tion  for   conversion,   attachment  of 


the  property  was  dissolved  by  bond. 
Thereafter  a  portion  of  the  property 
was  returned  to  plaintiff  who  sub- 
sequently recovered  a  judgment  made 
up  of  amounts  representing  the  value 
of  the  property  returned,  which  was 
fixed,  and  damages  to  the  property 
not  returned,  estimated  at  a  partic- 
ular sum.  In  an  action  on  the  bond 
to  recover  the  value  of  the  property 
not  returned  It  was  held  tnat  the 
report  of  the  committee  In  the  orig- 
inal suit  was  not  admissible  against 
the  obligors,  except  for  the  purpose 
of  showing  the  fact  of  Judgment,  and 
not  for  the  purpose  of  showing  the 
value  of  the  property  at  the  time  of 
the  attachment,  because  the  report 
found  the  value  at  the  time  of  the 
conversion  only,  which  was  four 
months  before  the  attachment,  and 
defendants  in  the  action  on  the  bond 
were  not  parties  to  the  action  for 
the  conversion.  Trubee  v.  Wheeler, 
68  Conn.  4B8,  2  A  819. 

Sa.  Smith  v.  Packard,  98  Fed.  793. 
39  CCA  294  Cforthcomtng  bond). 

33.  Smith  V.  Scott.  86  Tnd.  84<. 

34.  Palmer  v.  Vance,  13  Cal.  653. 
85.  Dodd  V.  Butler.  7  Mo.  A.  688. 
96.   Huntress    v.    Burbank,  111 

Masa.  218. 


ST.  Butler  y.  Wilson,  10  Art 
313. 

38.  Wagner  t.  Bomen^  S  N.  M. 
131.  8  P  60. 

8S.  See  Chapmen  v.  Seely,  8  Oh. 
Clr.  Ct.  179,  4  Oh.  Clr.  Dec.  396. 

[a]  An  entry  on  tb*  »mmmmn 
dooket  made  by  the  court  '"bond  to 
be  substituted  for  attachment  filed 
January  9,  1875,"  followed  by  the 
names  of  the  obligors,  may  be  gtvm 
In  evidence  In  an  action  on  the  lost 
undertaking,  where  a  complete  rec- 
ord of  the  action  waa  not  mad*. 
Chapman  v.  Seely.  8  Oh.  Clr.  Ct  ITf, 
4  Oh.  Clr.  Dec  395. 

40.  Troy  V.  Kogers.  116  Ala.  265. 
22  8  486,  67  AmSR  110. 

41.  Jones  v.  Short,  53  Or.  626.  161 
P  209. 

48.  Creswell  v.  Woodside,  IS  Colo. 
A.  468,  68  P  880.  But  compare  Jones 
v.  Short,  58  Or.  E26,  101  P  209. 

43.  Doyal  v.  Johns,  90  Oa.  ISS.  It 
SE  776;  bhrtstal  v.  Kelly,  88  N.  T. 
286. 

44.  Doyal  v.  Johns,  90  Oa.  18S.  IB 

SE  776. 

iTeoMsitr  for  JudiraMmt  aa4  tmmam^ 

tlon  see  supra  !l  70lt-714. 

4B.  Jayne  v.  Piatt,  4T  Oh.  St  MX 
24  NE  2«2,  81  AmSR  810. 
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A  recital  in  the  bond  sned  on  «t  to  tbe  vahie  of 

the  property  is  certainly  prima  facie  evidence  of  its 
nine/'  and  there  is  authority  for  the  view  that 
sneh  a  recital  is  conclusive  on  the  question  of 
nine." 

Tbe  officer's  retain  of  failnie  to  deUver  property 
attached  and  released  on  delivery  bond,  indorsed  on 
a  special  execution,  has  been  held  concluBiTe  against 
the  sureties  in  an  action  on  the  bond/" 

Proof  of  oriKiiul  dftim.   Under  an  early  statute 
in  New  York,  in  an  action  on  a  bond  given  to  dis- 
charge a  foreign  attachment,  the  condition  of  which 
bond  was  to  pay  the  attaching  creditor  the  amount 
justly  due  and  owing  by  the  debtor  at  the  time  the 
ftanier  became  an  attaching  creditor,  on  account  of 
any  sum  so  claimed  and  sworn  to  by  him,  the  cred- 
itor was  required  to  establish  bis  demand  in  the 
sune  manner  as  in  an  action  against  the  debtor.^ 
[i  775]    (11)  Trial.    Where  goods  retained  by 
defendants  under  an  attaebment  bond  were  returned 
to  the  sheriff  and  sold,  and  plaintiff  brought  an  ac- 
tioQ  on  the  redelivery  bond  for  diminution  in  their 
value,  an  instruction  that  if  plaintiff  inspected  the 
property  prior  to  its  redelivery,  and  after  such  in- 
spection .made  a  demand  for  its  return,  without  ob- 
jeeting  to  its  quality  or  quantity,  and  the  proper 
officer  adv^is^  it  and  sold  it  to  plaintiff,  end  de- 
fendants were  thereby  misled  and  prevented  from 
taking  steps  to  jm^teet  themselves  by  electing  to 
pay  its  value,  plaintiff  was  estopped  from  asserting 
that  the  property  was  injured,  was  erroneous,'^  and 
it  was  proper  to  refuse  a  requested  instruction  that, 
if  the  goods,  when  redelivered,  were  not  substan- 
tially in  the  same  condition  as  vhea  released,  plain- 
tiff was  entitled  to  a  verdict  for  a  certain  amonnt, 
where  there  was  no  evidence  that  the  diminution  in 
value  of  the  goods  between  the  time  of  release  and 
of  redellTery  was  such  amount.'' 

[f776]  (IS)  Motion  to  <)iiuh  Bond.  Zt  has  been 
held  that  a  motion  to  (inash  a  forthcoming  bond 
u  not  proper  or  permissible  in  an  action  upon  snefa 
bond."* 

777]  (13)  Judgment  A  statute  requiring  a 
judgment   against  principal  and  surety  to  recite 


the  order  of  their  liability,  so  that  their  property 
may  be  exhausted  in  such  order  by  the  officer  hav- 
ing the  execution,  has  been  held  not  applicable  to 
ajudgment  on  a  bond  to  discharge  an  attachment." 
Where  the  imdertaking  sued  on  is,  by  its  express 
terms,  joint  and  several,  a  dismissal  as  to  one  surety 
does  not  affect  plaintiff's  right  to  judgment  against 
the  other."*  Where  agents,  sued  for  broker's  com- 
pensation, individually  and  as  agents  and  trustees, 
executed  a  bond  to  secure  the  release  of  their  prin- 
cipal's property  from  injunction  and  attachment 
writs,  it  was  not  necessary  for  the  decree  to  show 
in  what  capacity  they  were  held  liable.'"  A  judg- 
ment on  a  bond  in  replevin  of  attached  property  re- 
citing that,  after  replevy,  defendant  in  attachment 
appropriated  the  property  to  his  own  use,  shows  that 
there  was  no  abandonment  of  the  attachment  pro* 
ceedings.**' 

Notice  of  entry.  A  eoort  has  power  to  enter 
judgment  against  a  surety  without  notice,  where  he 
has  by  hij  bond  on  record,  conditioned  as  provided 
by  statute  for  the  performance  and  satisfaction  by 
the  principal  of  any  judgment  rendered  against  him 
in  the  action,  consented  that  jndpnoit  sboold  be 
so  entered." 

H  778]  (14)  Uoftoon  of  Reeonry^(«)  In  Oon- 
eru.  The  measure  of  recovery  on  a  bond  for  the 
lease  of  attached  property  depends  upon  the  terms 
and  conditions  of  the  instrument,"'  or  of  the  statute 
1^  which  such  liability  is  fixed.**  Where  the  prin- 
cipal in  a  forthcoming  bond,  after  giving  the  bond, 
claims  and  establishes  an  interest  in  the  property, 
he  is  liabl^  in  the  event  of  a  recovery  by  plaintiff 
against  defendant  in  the  attaebment  suit,  only  to 
the  extent  of  defendant's  interest  in  the  property.** 

[i  779]  (b)  Amount  of  Judgmoit  or  Olaim,  or 
Valno  of  Froporty— «s.  In  General.  Thus,  a  bond 
conditioned  for  the  return  of  property  in  case  judg- 
ment is  rendered  for  plaintiff,  subjects  the  obligors 
to  liability  for  the  amount  of  the  judgment  with 
costs.*'  up  to  the  penalty  of  the  bond,*'  or  the  value 
of  the  property,  if  that  is  less  than  the  amonnt  of 
the  judgment.**  Where  a  btmd  to  dissolve  an  at- 
tachment is  conditioned  to  satisfy  any  judgment 


40.  Weed  v.  Dills,  34  Mo.  4SS; 
Ward  V.  Kent.  6  Lea  (Tenn.)  128. 

47.  KI  Ippel  V.  Oppensteln,  8 
Colo.  A.  187.  45  P  224. 

[a]  A  rMttal  th»t  th*  valo*  of 
tb«  prupTty  **doM  not  noood  the 
sum  named,  while  concIuBtve  a^lnst 
the  assertion  of  a  largrer  value,  es- 
tablishes no  particular  value.  Smith 
<r,  Packard.  98  Fed.  793,  39  CCA  294. 

4a.  Chapline  v.  Robertson,  44  Ark. 
iOS;  State  v.  Cowell,  125  Mo.  A.  S48, 
162  aw  67  8. 

[a]  Om  m  pctlUoa  to  snperaed*  a& 
naraUon  issued  against  the  peti- 
tioner as  surety  on  a  forfeited  deliv- 
ery bond,  he  may  show  that  the  sher- 
iTa  return  that  the  bond  was  for- 
'elted  was  falsa.  Anderson  v.  Rhea, 
r  Ala.  104. 

W.  Oakley  v.  Aspfaiwall,  4  N.  T. 
il3:  Thompson  v.  Dlckerson,  IS  Barb. 

;n.  t.)  108. 

00.  Creswell  v.  Woodslde.  IB  Colo. 
L  4SS.  6S  P  S80  (so  holding  upon 
he  proiind  that  the  goods  were  re- 
amed to  the  sberlft  who  was  bound 
o  receive  them,  and  plaintUF  had 
lothfng  to  do  with  their  Inspeotlon). 

Bl.  Creswell  v.  Woodslde,  IS  Colo. 
L  49S,  es  P  330. 

5«.  Craft  V.  Smith,  45  Fla.  222, 
3  S  99C. 

63.  Andres  v.  Schlneter,  140  Iowa 
S9,  IIR  NW  429. 

M.  Fresno  Home  Packlnsr  Co.  v. 
lannon.  10  Cal.  A.  284.  IK  P  887. 


55.  Slier  v.  Perkins,  126  Tenn. 
380,  149  SW  1080.  47  LRANS  232. 

Be.  Hart  v.  Jopllng,  (Ter.  Civ.  A.) 
146  SW  1076. 

B7.  Andres  v.  Schlueter,  140  Iowa 
389.  118  NW  429. 

68.    Mason  t.  Whipple,  31  Vt.  473. 

59.  Dun  lap  v.  Clements,  18  Ala. 
778. 

eo.  Halhert  v.  McCulloch,  3  Mete. 
(KyJ.  456,  79  AmD  556  [appr  Bell 
V.  Western  River  Impr.,  etc.,  Co.,  8 
Mete.  (Ky.)  558], 

ex.  Ala.— Adler  v.  Potter,  67  Ala. 
571;  Dunlap  v.  Clements,  18  Ala.  778 
(where  the  amount  to  be  paid  by  the 
obllfTors  when  the  bond  was  returned 
forfeited  was  fixed  by  the  statute  as 
the  sum  recovered  in  an  attachment 
suit  and  the  costs  of  that  suit). 

Conn. — ^Lannen  v.  Clmenera,  84 
Conn.  341,  80  A  156. 

Ky.— Leet  v.  Green,  161  Ky.  682, 
16S  SW  778. 

N.  J. — Schuyler  v.  Sylvester.  28  N, 
J.  L.  487. 

Or. — Jones  v.  Short.  68  Or.  68S,  101 
P  209. 

Tex. — Bradford  v.  Taylor.  74  Tex. 
17B,  12  SW  20;  Colorado  Nat.  Bank  v. 
Sester,  73  Tex.  542,  11  SW  626. 

[al  The  reason  of  tlw  ml*  Is  that 
the  lien  of  the  writ  while  It  remained 
on  the  property  wae  only  to  the  ex- 
tent of  the  money  due  to  plaintiff. 
If  the  property  had  been  rendered 
aoeordlns  to  th*  f»ndltlon  of  the 


bond,  that  la  all  which  he  could  have 
made  out  of  It.  and  such  amount, 
with  coats.  Is  therefore  the  measure 
of  damages.  Schuyler  v.  Sylvester, 
28  N.  J.  L.  487, 

[b]  The  amonnt  of  the  Jndgment 
reiaidalaff  unpaid  Is  the  limit  of  lia- 
bility on  a  redelivery  bond.  Jones  v. 
Short.  53  Or.  525.  101  P  SOft. 

68.  See  Bland  v.  Creager,  IS  B. 
Mon.  (Ky.)  609. 

^^[al  whole  of  the  penalty  of 

the  bond  may  be  recovered  If  any 
part  of  the  property  Is  not  delivered,, 
notwithstanding  a  part  of  the  prop- 
erty has  been  delivered.  Bland  v. 
Creager,  18  B.  Mon.  (Ky.)  609. 

63.  Ga. — Jones  v.  Pavette  Fertilis- 
er Co.,  141  Oa.  32,  80  SB  306. 

HI. — Turner  v.  Armstrong,  9  HI, 
A.  24  (so  holding  where  tha  Instru- 
ment amounted  simply  to  a  contract 
to  return  specified  property). 

Miss. — Toung  V.  Pickens,  46  Hiss. 
663. 

Or. — Jones  v.  Short,  S8  Or.  626,  101 
P  209. 

R.  T. — Pearee  v.  Maguire,  17  R,  L 
61,  20  A  98.  . 

Tex. — Colorado  Naf  Bank  v.  Sss- 
ter,  78  Tex.  542,  11  SW  826. 

fa]  ninstratlon. — Where  the  con- 
dition of  a  bond  was  that  It  should 
be  void  If  the  goods  should  be  re- 
turned after  judgment  to  satisfy  the 
execution  thereon,  "or  if  the  Judg- 
ment should  be  paid,  and  the  statute 
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that  may  be  recovered  against  defendant,  the  jadg- 
ment  recovered  in  the  attachment  sait  fixes  the 
amount  to  be  paid  under  the  bond,'*  although  it 
may  exceed  the  value  of  the  property,''^  up  to  the 
amount  of  the  penalty  of  the  boud."'  But  where 
the  undertaking  is  conditioned  for  the  payment  of 
the  value  of  the  property,  not  exceeding  a  certain 
sum,  the  liability  is  limited  to  the  valae  of  the  prop- 
erty and  cannot  be  extended  to  the  sum  namedj  or 
to  include  the  liability  of  defendant  in  the  snit.*^ 
Where  a  surety  on  a  bond  to  discharge  an  attach- 
ment was  entitled  to  subrogation  to  the  right  of 
the  principal  debtor  to  deduction  for  collection  on 
eertam  collateral,  the  ju^ment  should  be  for  the 
penal  sum  of  the  bond,  but  execution  should  issue 


ander  which  the  bond  was  given  pro- 
vided that  the  hond. should  be  in  dou- 
ble the  value  of  the  goods,  condi- 
tioned to  be  voia  K  the  goods  are , 
returned,  "unless"  the  Judgment  Is 
paid.  It  was  held  that,  the  value  of 
the  Kooda  being  less  than  the  amount 
of  the,  JudKment,  the  llabtlity  was 
oilly  for  the  valae  of  the  goods.  Pearce 
V.  Magulre,  17  R.  I.  «1.  20  A  f  8. 

[b]  Oommim-law  eUlffatUw.  —  A 
statutory  bond  Imposfts  ItabllUy  only 
for  ihp  n.mfmnt  of  the  Judgment  In 
the  attachment  suit.  This  obliga- 
tion results  from  the  express  terms 
of  the  statute,  and  If  the  statute  was 
silent  In  this  respect  the  extent  of 
the  obligation  would  be  the  damages 
that  plaintiff  had  sustained,  that  Is. 
the  value  of  the  property.  If  that  did 
not  exceed  the  amount  of  the  Judg- 
ment. Accordingly,  where  a  bond  Is 
not  valid  under  the  statute,  but  only 
as  a  common-law  obllntlon,  the 
measure  of  recovery  la  the  value  of 
the  property.  Adler  Potter,  S7 
Ala.  671. 

[c]  Property  snbjeet  to  prior  liens. 

— Where  the  property  attached  is 
not  more  than  sulllclent  to  satisfy 
liens  upon  it  which  are  prior  to  the 
attachment,  the  obligors  on  a  forth- 
coming bond  are  liable  for  nominal 
damages  only  for  failure  to  produce 
It.    I&yman  v.  Hallam.  79  Ky.  389. 

[d]  A—sawnsnt  of  Talus  Itr  Jurr. 
—The  Jury,  In  finding  against  de- 
fendant In  attachment,  should  aasess 
the  value  of  the  property  as  well  as 
the  debt  due  plaintiff.  Toung  t. 
Pickens,  46  Hiss.  653. 

[e]  In  Tennessee  (1)  where,  un- 
der the  statute,  defendant,  at  his  op- 
tion, may  give  a  bond  In  double  the 
amount  of  plaintifTs  demand,  or  In 
double  the  value  of  the  property, 
conditioned  to  pay  the  debt  on  the 
one  hand,  or  the  value  of  the  prop- 
erty on  the  other,  the  Judgment  In 
the  one  case  Is  for  the  penalty  to  be 
satisfied  on  payment  of  the  debt,  and 
in  the  other  to  be  satisfied  by  the 
return  of  the  property  or  the  pay- 
ment of  Its  value.  Kuhn  v.  Spellacy. 
3  Lea  278;  Barry  v.  Prayaer,  10 
Heisk.  206.  (2)  But  If  the  bond  Is  In 
the  penalty  of  double  the  debt,  and 
la  conditioned  for  the  payment  of  the 
debt,  or  the  value  of  the  property  in 
the  alternative,  the  sureties  are  not 
entitled  to  have  the  Judgment  re- 
stricted to  the  value  of  the  property, 
but  must  pay  the  debt.  Bond  v. 
Oreenwald.  4  Helsk.  4SS. 

[f]  aond  to  pay  judjrmoat  la  Oo- 
finlt  of  pvodnotioK  01  prop«rtr<— 
Where  the  bond  Is  conditioned  for 
the  production  of  the  property,  or  In 
default  thereof,  for  payment  of  Judg- 
ment, the  measure  of  damages  will 
be  the  amount  ^f  the  Judgment  and 
not  simply  the  appraised  value  of 
the  goods  seized.  Goebel  v.  Steven- 
son, 35  Mich.  172. 

64.  Cal. — March  v.  Bamet,  121  Cal. 
419,  63  P  933,  68  AmSR  44  [rev  in 
banc  5  Cal.  TTnrep.  Cas.  883,  fil  P 
20];  Hammond  v.  Starr,  79  Cal.  666, 
21  P  971. 


Md.— Warren  Bros.  Co.  v.  Kendrick, 
113  Md.  808,  77  A  847.  140  AmSR 
446;  McAllister  T.  BlehengTeen,  34 
Hd.  54. 

Mass. — Jennings  ▼.  Wall,  217  Uass. 
278,  104  N&  718;  Murray  v.  Shearer, 
7  C^sh.  338. 

Mich.— Phaastelhl  v.  Vanderhoff,  22 
Mich.  2D6. 

Okl.— Winton  T.  Hyera,  8  OU.  421. 
68  P  834. 

[n]  Blootloft  M  to  ohanMftsr  of 
hond^Where  a  party  may,  at  his  op- 
tion, execute  a  bond  either  for  the 
payment  of  the  Judgment  or  for  the 
production  of  - the  property  to  satisfy 
the  execution  and  he  chooses  to  exe- 
cute the  first  kind,  the  obligors  are 
liable  for  the  full  amount  of  the 
Judgment,  Irrespective  of  the  value 
of  the  property,  and  notwithstanding 
another  section  of  the  statute  pro- 
vides that,  in  case  of  failure  to  per- 
form the  condition  of  any  such  bond, 
plaintiff  shall  be  entitled  to  recover 
thereon  the  full  value  of  the  prop- 
erty attached,  or  as  much  thereof  as 
shall  be  sufRcIent  to  satisfy  the  Judg- 
ment. This  last  section  provides  the 
rule  of  damages  for  both  kinds  of 
bonds  and  the  reference  to  the  value 
of  the  property  attached  applies  to 
the  bond  for  the  production  of  the 
property.  Phansteihl  v.  Vanderhoof, 
22  Mich.  298. 

[b]  JUdgnsnt  for  fall  penal  sub. 
—In  a  suit  on  a  bond  given  in  the 
usual  form  to  dissolve  an  attachment, 

Judgment  will  be  rendered  for  the 
uir  penal  sum  upon  proof  of  a 
breach  of  the  condition,  uthongh  thla 
sum  Is  larger  than  the  amount  re- 
covered by  plaintiff  against  the  prin- 
cipal obligor.  L,eonard  v.  Speldel.  104 
Mass.  366. 

6B.  Lannen  v.  Cfmenera,  84  Conn. 
341,  80  A  166. 

[a]  Illnstratton. — ^Where  defend- 
ant in  attachment  and  a  surety  ii>xe- 
cuted  a  receipt  for  the  goods  to  an 
officer,  agreeing  that,  if  the  goods 
were  not  forthcoming  on  demand  or 
on  recovery  of  a  Judgment  by  plain- 
tiff In  attachment,  they  would  pay  the 
Judgment  in  a  sum  not  to  exceed  one 
thousand  dollars,  the  surety,  on  fail- 
ure of  defendant  In  attachment  to  re- 
deliver the  goods,  was  liable  for  the 
amount  of  the  Judgment,  which  was 
less  than  one  thousand  dollars, 
although  It  exceeded  the  value  of  the 

goods.  I«nnen  v.  CImenera,  84 
onn.  841.  80  A  156. 
66,  Rogers  v.  Abbot,  808  Haaa 
270.  92  472,  138  AmSR  884;  Pet- 
terman  v.  Hopkins,  6  Watts  (Pa.) 
589;  Bllllngsley  v,  Harris.  79  W1& 
103.  48  NW  108. 

[a]  Xdmltation  appUoahls  to  ooata 
oalT«— Where  the  bond  was  in  a 
flxed  penalty  for  payment  of  Judg- 
ment, together  with  costs  "not  ex- 
ceeding 8250,  with  Interest,"  this  last 
clause  was  held  to  be  a  limitation 
applicable  to  the  costs  only,  and  not 
to  the  liability  of  the  obligors  for  the 
Judgment.  Bllllngsley  v.  Harris,  79 
Wis.  103,  48  NW  108. 

[b]  sofOBdantffl  Interests'  -Under 


daosajM  far 
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only  for  the  amount  of  the  debt  and  costs,  aftei 
deducting  the  amounts  under  the  right  of  subroga- 
tion."^ In  Connecticut  the  actual  interest  of  de- 
fendant against  whom  judgment  was  rendered  would 
be  the  measure  of  the  obligors'  liability  on  a  stat- 
utory attachment  bond." 

780]  bb.  Time  as  of  Which  Talne  to  Be  Oo» 
pated.  when  the  value  of  the  property  fumishei 
the  rule  of  damf^^s,  the  amount  recoverable  is 
the  value  at  the  time  of  the  seisure  under  the  it- 
tachment,  or  at  the  time  at  which  the  property 
should  have  been  delivered  under  the  oondition  of 
the  bond." 

[$  781]  ec.  How  Valne  Datamdned.  The  value 

is  to  be  found  by  the  court  or  jury  trying  the  case." 

Conn.  Oen.  St  SI  929-935,  the  obllxt- 
tlon  given  to  dissolve  an  attachment 
was  conditioned  to  pay  the  actuxl 
value  of  defendant's  Intoreat.  not  ex- 
ceedlng  the  amount  of  the  recognli- 
anoe.  Birdsall  v.  Wheeler.  68  Cmin. 
429.  20  A  607. 

[c]    Penal  sun  and 

dstoattoa^The  limit  of   

of  sureties  on  a  bond  to  dlsMrive 
an  attachment  Is  the  penal  sum  and 
damages  for  the  detention  of  (he 
goods  attached,  and  execution  cannot 
be  awarded  in  a  greater  sum.  Rogers 
V.  Abbot.  206  Mass.  270,  92  NE  471, 
188  Am^R  394. 

6T.  Curtln  v.  Harvey.  110  Cal.  638. 
S2  F  1077. 

[a]  atato  of  pan  of  pmortr.^1ii 
an  action  on  a  Dond  for  the  release 
of  the  property  and  discharge  of  the 
attachment,  conditioned  for  the  re- 
delivery of  the  property,  or  the  pay- 
ment of  the  full  value  thereof,  not 
exceeding  a  certain  sum,  If  a  portion 
of  the  attached  property  Is  levied 
upon  and  sold  by  the  sheriff  under 
an  execution  upon  the  Judgment  In 
the  action,  the  measure  of  damages 
Is  the  full  value  of  the  property  at- 
tached, less  the  amount  of  the  pro- 
ceeds of  the  sale,  Metrovleh  t.  Jovo- 
vlch,  58  Cal.  341. 

[b]  Xzpenaes  proviou  to  snxrea- 
dsr*— Where,  under  several  wrlt&  a 
bond  is  executed  for  the  payment  of 
appraised  value  of  the  property  and 
Indemnity  from  all  damages  and 
costs  "which  may  aoeme  to  him.  If 
such  payment  la  not  made  to  meet 
such  executions,"  and  only  one  of 
the  suUs  results  In  Judgment,  which 
the  sureties  satisfy,  they  cannot  be 
held  liable  for  expenses  Incurred  in 
keeping  and  appraising  the  property 
previous  to  surrender,  under  the 
terms  of  the  Instrument.  Mason  v. 
Whipple,  81  Vt  478. 

68.  Jennings  v.  Wall,  117  ICass. 
278,  104  NE  738. 

e>.  Snelling  v.  Merritt,  86  Conn. 
88,  81  A  1039. 

70.  Adler  v.  Potter.  67  Ala. 
671. 

[a]  Tain*  at  tlms  of  rotnrn  of  os- 
eontloa. — Where  the  Imnd  Is  condi- 
tioned that  the  property  should  "be 
forthcoming  to  abide  the  final  order 
of  the  Court,"  the  measure  of  dam- 
ages Is  the  value  of  the  property-  at 
the  time  of  the  return  on  the  execu- 
tion, when  the  liability  of  the  sure- 
ties begins.  Collins  v.  Mitchell,  t 
Fla.  4. 

[b]  Talvo  at  time  of  wMmg  bond. 

—in  Connecticut,  under  a  statute  pro- 
viding for  a  bond  as  a  substitute  for 
the  property  attached,  conditioned  to 
pay  the  Judgment  or  the  actual  valno 
of  defendant's  interest  In  the  at- 
tached property,  In  assessing  asim- 
ages  the  value  at  the  time  the  boad 
was  given,  and  not  at  the  time  ot 
judgment  or  demand,  will  contnA 
Perry  v.  Post  45  Conn.  384.  So* 
also  Trobee  v.  Wheeler,  53  Conn.  4SS. 
2  A  319.  ^ 

71.  Fletcher  v.  Menken,  S7  A.TX- 
206;  Hawkins  v.  Parley.  101 
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[S  782]  (e)  Depredation  in  Valne.  Where  the 
pri^poty  when  returned  by  defendant  is  of  less 
ralne  than  when  received  him,  by  reason  of  use 
or  negleet  on  his  part,  plaintiff  in  the  aetioo  may 
recover  of  the  obligors  the  difference  between  the 
Taloe  at  the  time  of  the  redelivery  and  at  the  time 
it  was  released  from  the  attacbmentJ'  But  where 
the  bond  was  conditioned  that  defoidant  should  pay 
the  debt,  et«.,  the  valne  of  the  property,  or 
shonld  deliver  the  property  when  so  ordered,  and 
the  eoort  decreed  a  return  and  sale  of  the  property 
pending  the  suit,  because  of  its  oerishable  nature, 
after  the  property  had  been  used  by  defendant,  it 
wu  held  that  the  sureties  were  not  liable  for  any 
d^eienee  between  tiie  amotint  realized  at  tfae  si^e 
ind  the  valuation  of  the  property  fixed  in  the 
bond." 

TBS]  (d)  Ihtorwt  A  rnsoveiy  on  the  bond 
may  include  mterest  from  the  time  of  a  breaeh  un- 
til tfae  date  of  the  judgment  in  the  aetion  on  the 
bond.'*  A  statute  proving  for  ju<^^ent  on  a  forth- 
coming bond  in  attachment  for  the  value  of  ^e 


property,  and,  if  that  value  ezeeeds  the  amount  due 
on  execution,  for  the  amount  due  and  twenty  per 
cent  damages,  does  iiot  authorize  judgment  for  in- 
terest on  the  value.^" 

[$  784]  F.  Sale  and  Disposition  of  Property  or 
Proceeds — 1.  Sale  before  Judgment— a.  In  OeneraL 
Ordinarily,  in  the  absence  of  statute,  an  attach- 
ment is  no  justification  to  the  officer  in  seUii^  the 
property,  unless  sold  under  execution  issued  upon 
judgment.^' 

786]  b.  Where  Property  Perishable,  liable  to 
Depredattini,  or  Expemsire  to  Keep.  In  a  number 
of  states,  however,  it  is  provided  by  statute  that, 
where  the  property  levied  on  under  an  attachment 
is  of  a  penshable  nature,''  or  wh^,  by  reason  of 
its  liability  to  great  depreciation  in  value  or  of  the 
expense  incident  to  keeping  it  to  await  the  dete> 
mination  of  the  action,  the  interests  of  the  parties 
require  that  it  shall  be  converted  into  eadi,'*  it 
may  be  sold  before  final  judg^nent  in  the  attach- 
ment suit,''  either  under  an  o^er  of  court  obtained 
for  that  purpose,"°  or  by  the  office:  upon  his  own 


236,  77  NB  319;  Young  v.  Pickens, 
4S  Hisa.  S&3. 

BffMit  of  recital  la  ImbA  mm  to 
nlB*  ae«  supra  {  774. 

[a]  TlM  apprmlMa  required  by- 
statute  (see  supra  jS  453-459)  is  for 
tbe  purpose  of  enabllne  the  otncer 
to  flx  the  amount  of  the  bond. 
Fletcher  v.  Menken,  S7  Ark.  206. 

[b]  naatar  oa  eoafttotlar  vvl- 
deOM. — judgment  based  on  a  find- 
ing made  on  conflicting  evidence  as 
to  the  value  of  the  attached  property 
will  not  be  revised.  Curtln  v.  Har- 
vey. 120  Cal.  620,  62  P  1077. 

Ta.  Creswell  v.  Woodstde,  16  Colo. 
A.  468.  63  P  3S0. 

73.  Richards  v.  Craig,  %  Baxt. 
fTenn.)  457. 

74.  Hammond  v.  Starr,  79  Cal;  566, 
II  P  971  (where  the  bond  was  condi- 
tioned to  satisfy  the  Judgment  In  the 
attachment  suit,  and  it  was  held  that 
the  measure  of  recovery  In  an  action 
on  the  bond  was  the  amount  of  the 
recovery  In  the  attachment  suit  with 
interest  thereon  to  tbe  date  of  the 
Judgment  In  the  action  on  the  bond) ; 
Jennings  V.  Wall,  217  Mass.  278,  104 
NE  7S8. 

[b3      Trom    time    of  deinuid>— 

Obligors  on  a  forthcoming  bond  in 
attachment  are  liable  for  Interest 
only  trom  the  time  of  a  demand  by 
the  owner  of  the  bond  or  of  the 
commencement  of  the  action.  Mc- 
Donald V.  IxHswen,  116  Mo.  A.  40,  130 
SW  62. 

75.  McDonald  v.  Iioewen.  146  Mo. 
A.  49,  130  SW  62. 

78,  Culver  v.  Rumsey,  6  III.  A.  698; 
Crocker  v.  Baker,  18  Pick.  (Mass.) 
107;  Rich  V.  Ball,  16  Mass.  294;  Trow- 
bridge V.  Bullard,  81  Mleh.  461,  45 
NW  1012. 

77.  Work  V.  Kinney,  6  Ida.  71 «.  61 
P  746;  r>onk  v.  Alexander.  117  111. 
330.  7  NE  672;  Davis  v,  Alnsworth, 
14  HowPr  (N.  T.)  346:  Spradlin  v. 
Bratton,  6  Lea  <Tenn.)  685.  See  Mc- 
Laughlin V.  Jackson  Cir.  Judge,  147 
Mtch,  379.  110  NW  1079;  McLean  v. 
Bradley,  2  Can.  S.  C.  535. 

[a]  Xntnrpntatlon  of  atatatac— 
(1)  In  order  to  authorize  the  sale  of 
property  as  perishable,  or  to  Justify 
the  resort  to  the  statutory  remedy, 
the  property  should  come  within  the 
contemplation  of  the  statute.  The 
statutes,  however,  have  not  always 
been  given  the  same  construction  In 
their  application.  Thus,  it  is  held 
that  the  term  "perishable  property" 
applies  only  to  property  which  Is 
necessarily  subject  to  Immediate  de- 
cay (Newman  v.  Kane,  9  Nev.  234; 
Plsk  V.  Spring,  26  Hun  (N.  T.)  367, 
12  HowPr  610).  (2)  or  which  Is.  In 
Its  own  nature,  perishable,  and  not 


such  as  by  extraordinary  exposure 
may  be  liable  to  loss  or  destruction. 
If  so  situated  that  its  safety  can  be 
provided  for  by  the  attaching  officer 
(Onetda  Nat  Bailk  v.  Paid).  2  Mich. 
N.  P.  221).  (3)  Accordingly-  lurtiber 
and  shingles  (Mosher  v.  Bay  CIr. 
Judge,  108  Mich.  579.  66  NW  478), 
(4)  wines  and  liquors  (Henlaler  v. 
Friedman.  1  Phlla.  (P^.)  290).  (5) 
railroad  crosstles  (Coodman  v.  Moss, 
64  Miss.  S03.  1  S  241),  (S)  a  lease- 
hold Interest  In  land  (Birmingham 
First  Nat.  Bank  v.  Consolidated  Blec- 
trie  Light  Co..  97  Ala.  466,  12  S  71), 
and  (7)  cotton  ginned  dnd  baled 
(Weis  V.  Basket,  71  Miss.  771,'  16  B 
669)  have  been  held  not  perishable 
within  the  meaning  of  such  statutes. 
(8)  But  on  the  other  hand  It  Is  held 
that  the  term  "perishable"  should  re- 
ceive a  liberal  rathtr  than  a  naiYow 
construction,  and  will  embrace  prop- 
erty, the  keeping  of  which  may  ren- 
der tt  of  no  value  In  the  end  to 
satisfy  the  claims,  and  In-  this  sense 
any  property  subject  to  attachment 
may  be  ordered  sold  as  perishable. 
McCreery  v.  Berney  Nat.  Bank,  116 
Ala.  224.  22  S  677,  67  AmSR  105: 
Toung  v.  Davis,  30  Ala.  213; 'Millard 
V.  Hall,  24  Ala.  209.  (9)  Accordingly, 
goods,  the  styles  In  which  change 
every  season,  at^d  which  are  liable 
to  become  hard  and'  unsuitable  for 
use,  and  moth-eaten  and  Injured  by 
dust  and  dirt  (Schumann  v,  Davis, 
13  NTS  576,  19  NTClvProc  348,  26 
AbbNCaa  125  [dlsappr  Plsk  v.  Spring, 
26  Hun  <N.  T.)  S«7.  62  HowPr  flOlJ: 
<10)  live  animals  which  are  liable  to 
perish,  waste,  or  to  be  greatly  re- 
duced In  value  by  keeping,  or  which 
cannot  be  kept  but  with  .  great  and 
disproportionate  expenses  (Zimmer- 
man V.  Fischer,  13  NYCivproc  224; 
Baker  v.  Baker,  28  WklyNC  (Pa.) 
300;  Southern  R.  Co.  v.  Sheppard.  42 
S.  C.  543,  20  481);  (11)  and  a 
horse  and  chaise  (Anonymous,  18  N. 
J.  L.  26)  have  been  held  proper  sub- 
jects of  sale  under  such  statutes. 

[b1  "Animals  or  perishable  prop- 
erty."— The  statutes  sometimes  ex- 
pressly provide  that  "when  any  of 
the  property  taken  In  attachment 
shall  consist  of  animals  or  perishable 
property"  the  court  may  order  it  to 
be  sold,  Crocker  v.  Baker,  18  Pick. 
(Mass.)  407;  Mosher  v.  Bay  Cir. 
Judge.  108  Mich.  579,  66  NW  478. 

78.  Fla. — State  v.  Hull,  37  Pla. 
579,  20  S  762. 

Ky. — Dunn  v,  Salter.  1  Duv.  342; 
Miller  V.  MoCory,  t  KyL  774  (In  con- 
teat  betWMR  attaQhlng  creditors, ajid 
other  llenholders). 

Maaa — Crocker  v.  Baker,  18  Pick. 
407. 


Pa, — Onle!  v,  CThew,  1  DalL  879,  1 
L.  ed.  185;  Martin  v.  Malaeed,  1 
WklyNC  82  (stock  of  groceries  of 
absconding  defendant). 

Wash. — McConnell  v.  Kaufman.  B 
Wash.  686,  82  P  782. 

79.  Bee  supra  notes  77,  78. 

[a]  Before  aervloe  of  writ  oom- 
pleted. — Property  attached  on  mesne 
process  may  be  sold  before  service 
of  the  writ  Is  completed  by  the  de- 
livery of  a  copy  to  defendant.  Mar- 
shall V,  Town,  28  Vt  14. 

[b]  After  writ  of  vavt  ead  «qMz^ 
Bsdeaa  from  a  flnal  Judgment  dissolv- 
ing an  attachment  and  dismissing  the 
suit  have  been  perfected,  tbe  prop- 
erty attached  and  stlU  remaining  In 
the  sheriffs  hands  may  be  sold  un- 
der Rev;  St,  %  1655,  providing  that 
when  property  attached  is  of  a 
perishable  nature,  or  liable  to  great 
deterioration  In  value,  or  the  cost  of 
keeping  the  same  is  greatly  dispro- 
portionate to  its  value,  the  officer 
may  sell  the  same,  and  hold  tbe  pro- 
ceeds to  abide  the  Judgment,  State 
V.  Hull.  37  Fla,  579,  20  S  762, 

[c]  Action  to  enforce  UeiL — In 
proceedings  to  enforce  .a  lien  the 
property  attached  cannot  be  ap- 
praised and  sold  during  the  pendency 
of  proceedings  under  the  provision  In 
the  General  Attachment  Law  In  ref- 
erence to  the  sale  of  gooAa  liable  to 
perish  or  waste,  or  which  cannot  be 
kept  without  great  expense,  (jobum 
V.  Clark,  3  Allen  (Mass.)  207:  Bryan 
v.  The  Steamer  Enterprise,  63  N.  C. 
260. 

[d]  BBoambered  property^The 

statute  In  Massachusetts  did  not  limit 
the  right  to  sell  to  cases  of  unen- 
cumbered property,  Jackson  v.  Col- 
cord,  114  Mass.  60. 

[e]  notion  by  Jnalor  attaching 
creditor  to  set  asUe  sale. — Where  a 
Junior  attaching  creditor,  moving  to 
set  aside  a  sale  under  a  senior  at- 
tachment on  the  ground  of  fraud,  as 
evidenced  by  the  inadequacy  of  the 
price,  and  for  a  resale,  did  not  show 
that  there  was  not  sufficient  property 
unsold  to  satisfy  his  claim,  and  the 
opposing  papers  showed  that.  In  the 
opinion  of  the  affiants,  the  unsold 
property  was  sufficient  to  satisfy  the 
claims  of  both  attaching  creditors.  It 
was  held  that  the  motion  to  set  aside 
the  sale  should  have  been  denied. 
Levi  V.  Goldberg,  76  App.  Div.  210, 
78  NTS  367. 

80.  See  supra  notes  77-79. 

[a]  Order  after  death  of  pUtatUT. 
— ^Where  an  attachment  proceeding 
does  not  abate  on  plalntltTs  death 
(see  Abatement  and  Revival,  } 
403),  but  contlnuea  a  pending  cause, 
an  order  for  sale  of  the  property  aa 
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reqKmsibUity,  upon  a  shcnriag  made  tiliftt  the  eue 

is  within  the  statate.'^ 

{%  786]  e.  Effeet  of  DetenUnitioa  of  NeeenitF 
of  Sale.  OrcUnarily  the  correctneBB  of  an  order  for 
the  sale  of  attached  property  before  judgment,  or 
determining'  the  propriety  of  sooh  sale,  will  not  be 
reviewed,  nothing  appearing  affinnatiTely  to  impeach 
it,  but  Uie  propriety  thereof  will  be  presumed." 

[(  787]  d.  Hatnro  and  Effect  of  &de.  The  ob- 
ject of  the  statutes  proriding  for  the  sale  of  at< 
taehed  inroperty  in  limine  or  before  final  judgment 
is  not  to  alter  the  rights  of  the  parties,  but  to  sub< 
stitute  in  the  possession  of  the  court  or  officer  im- 
perishable money  requiring  no  expense  to  kee^  for 
perishable  property  or  property  expensive  to  keep." 

Sale  of  part  of  proxMrty.  Where  the  officer  sells 
on  mesne  process  a  part  of  attached  property,  real- 
izing thereby  a  sufficient  amount  to  satisfy  the  debt 
for  the  recovery  of  which  the  attachment  was  issned, 
plaintiff's  lien  on  the  remainder  will  not  be  thereby 
dissolved,  although  the  sheriff  may  be  liable  for  at- 
taching too  much.** 

Right  to  release  proceeds  by  giving  bond.  The 
proceeds  take  the  place  of  the  property  and  con- 


perishable  mar  be  made  after  platn- 
tifTB  death,  and  before  the  expiration 
of  the  time  permitted  defenwinta  to 
show  cause  why  the  action  shall  not 
be  revived.  Buller  v.  Wooda,  At  Mo. 
A.  494. 

[b]    Wlwr*  Um  trnstMS  mar  Mil 

the  sroods  at  a  certain  time,  ana  that 
time  has  arrived,  the  court  will  not 
make  an  order  for  the  sale  of  the 
soods  as  perishable.  Henlsler  v. 
lYiedman.  1  Phlla.  (Pa.)  290. 

[c1  Aa  attonej  under  a  general 
employment  may  procure  an  order 
of  sale  of  the  property  without  any 
special  direction  by  his  clients,  and 
the  latter  will  be  liable  for  his  act  In 
so  doing.  Vaughn  v.  Fisher,  33  Mo. 
A.  29. 

[d]     Bffsot  Of  order   of  sale. — 

Where  a  number  of  independent  suits 
are  brought  against  a  common  de- 
fendant and  the  property  of  defend- 
ant  la  seized  under  attachment,  and 
an  order  is  Issued  to  the  sheriff  to 
sell  the  property  and  hold  the  pro- 
ceeds of  the  sale  subject  to  the  fur- 
ther order  of  the  court,  such  order 
does  not  adjudicate  any  of  the  issues 
Involved  In  the  suits,  but  Its  only 
effect,  under  Rev.  St.  (1889)  g|  647, 
548.  Is  to  save  the  value  of  the  prop- 
erty attached  from  perishing,  and 
to  bring  It  into  court  in  the  shape  or 
money,  to  abide  the  determination  of 
the  Issues  In  the  suits  and  the  fur- 
ther order  of  the  court.  State  v. 
Hockaday,  132  Mo.  227.  «S  SW  812. 

[el  Waere  two  attaoluiMita  were 
'UiwUA  on  the  same  property,  and  an 
order  was  taken  to  sell  It  as  perish- 
able property,  expensive  to  keep,  this 
did  not  operate  as  a  consolidation  of 
the  cases,  Hlpstln  v.  Levenson,  79 
Ga.  716,  4  SE  328. 

81.    See  supra  notes  77-79. 

[a]  Por  form  of  request  for  a  sale 
of  attached  property  see  Eastman  v. 
Eveleth,  4  Mete,  (Mass.)  137. 

[b]  Appraisers  may  be  appointed 
at  request  of  varty  to  determine 
whether  or  not  the  property  is  perish- 
able, liable  to  waste,  etc.  Kennedy 
V.  Pike,  43  Me.  423;  Crocker  v.  Baker, 
18  Pick.  (Mass.)  407. 

[c]  determination  of  freeholders. 
— Sometimes  under  the  statute  the 
sale  takes  place  only  on  the  sworn 
certlflcate  of  a  certain  number  of 
freeholders  as  to  the  nature  of  the 
property  and  its  danger  to  Immediate 
waste  or  decay.  Culver  v.  Rumsey,  6 
111.  A.  B88;  Klrby  v.  Coldwell,  26 
Miss.  103. 

89;  McCreery  v.  Bemey  Nat,  Bank, 
116  Ala.  224,  22  S  677.  87  AmSR  lOS: 
Runner  t.  Scott,  160  ind.  441.  60  NX! 


479;  Dunn  v.  Salter,  I  Duv.  (Ky.) 
342.  Compare  Lee  v.  Newton,  87  SW 
789.  27  KyL  1004. 

[a]  Tmth  or  falal^of  aflUavlts. 
•—under  the  statute  In  Wisconsin,  au- 
thorising the  court  to'  sell  the  at- 
tached property  when  llkelT  to  perish 
or  depreciate  in  value  during  the 
pendency  of  the  action,  an  order  of 
sale  based  on  affidavits  showing  the 
reaulslte  fiusts  will  not  be  set  aside 
on  motion  made  after  the  proceed- 
ings thereunder  are  practically  con- 
cluded, whether  the  affidavits  were 
true  or  false.  Shakman  v.  Koch,  93 
Wis.  B96,  67  NW  926. 

[b]  Appraisement  as  srldenoe^ 
(1)  An  appraisement  of  chattels  is 
conclusive  evidence,  as  against  the 
parties  to  the  suit,  of  the  authority 
of  the  officer  to  sell,  and  of  the  value 
for  which  defendant  In  that  suit  may 
give  security  as  a  substitute  for  the 
property  (Crocker  v.  Baker,  18  Pick, 
(Mass.)  407),  <2)  but  It  Is  not  com- 
petent evidence  of  the  value  of  the 
chattels  as  against  a  party  whose 
property  could  not  lawfully  be  at- 
tached In  the  suit,  who  has  no  part 
In  the  appointment  of  the  appraisera 
and  who  does  not  claim  title  under 
either  of  the  original  parties  iMamu 
v.  Wheeler,  97  Mass.  67). 

83.  La. — State  v.  Judge  Twenty- 
first  Judicial  Dlst^  37  La.  Ann.  263. 

Md, — Hall  V.  Richardson.  IS  Md. 
386.  77  AmD  808;  O'Brien  t.  Norrls, 
16  Hd.  122.  77  AmD  284. 

Mas8.-T-Flr8t  Ward  Nat.  Bank  t. 
Thomaa  125  Mass.  278;- Appleton  v. 
Bancroft,  10  Mete.  231;  Crocker  v. 
Baker,  18  Pick.  407. 

Mo. — State  v.  Hockaday.  132  .  Mo, 
227,  33  SW  812;  Franks  v,  Kby,  60 
Mo.  A.  679, 

Tex.— Pace  v.  Smith,  57  Tex.  565, 

VL — Richmond  v.  Collamer.  38'  Vt. 
68. 

ra]  The  proceeds  shonld  be  re- 
tained by  the  clerk  of  court  until 
the  attachment  Is  disposed  of.  Pace 
V.  Smith,  67  Tex.  65B. 

84.  Marshall  v.  Town,  28  Vt.  14. 

85.  State  v.  Judge  Civil  Dlst.  Ct. 
44  La,  Ann.  87,  10  S  405;  State  v. 
Young,  40  La.  Ann.  203,  3  S  722; 
State  V.  Judge  Twenty-first  Judicial 
Dist.,  87  La.  Ann.  263.  See  also  Pol- 
lard V.  Baker,  101  Mass.  259. 

80.  Taylor  v.  Thurman,  (Tex,)  12 
SW  614. 

[a]  The  sheriff  is  not  UaUe  to  a 
prior  attaching  creditor  for  falling  to 
lake  proper  care  of  property  In  his' 
custody.  Taylor  v.  Thurman,  (Tex.) 
12  SW  614. 

87.   Welsh  T.  Lewis,  71  Oa.  8S7  (so 


tinne  subject  to  fte  ri^t  of  defendant  to  have  it 
delivered  to  faim  on  giving  bond,  unless  he  luu 
waived  the  right  by  an  agreement  Uiat  the  proceeds 
shall  semain  in  hands  of  the  idieriff  subjeot  to  the 
rights  of  the  attaching  ereditoiSf  until  tiie  fnrtha 
order  of  the  court." 

Eff«e|  upon  other  Uant.  The  sale  does  not  de- 
feat ta  displace  a  prior  lien  upon  the  prc^*^,* 
but, the  property  is  released  from  snch  lien  whitb 
is  transferred  to  the  proceeds.^' 

Attachmsnt  by  officer  of  funds  In  bia  handi.  A 
sale  of  attached  property  is  not  vitiated  by  the  faet 
that  the  officer  illegally  attaches  the  funds  in  hii 
hands  on  a  writ  in  favor  of  another  creditor."* 

2.  Sale  after  Replevy  or  Dissolntion  of 
Attachment.  Where  the  property  attached  has  been 
replevied  or  the  attachment  dischai^d  or  dissolved,^ 
a  sale  of  the  property  cannot  thereafter  be  ordered 
or  made  because  of  its  perishable  nature  or  lia- 
bility to  depreeiation  or  the  expense  of  keqm^ 
it." 

{%  789]  3.  Sale  by  Oonaent.  A  sale  of  attached 
property  may  be  made  by  the  ■  officer  by  consent  of 
the  parties  interested,'*  in  which  case  the  sale  is 
holding  In  a  case  of  a  sale  of  mort- 


gaged property  as  perishable). 

88.  wheeler  v.  Raymond,  110  Uus. 
247. 

89.  Slssoliitlom  of  attaOluBWt  fc« 

Infra  {fi  980-1104. 

Bmlsn  of  p«q>wftr  or  Olsefhsir* 
of  attaohmsnt  Iqr  Ciraur  boad  sm 

supra  If  679-783. 

90.  Weathers  v.  Mudd.  12  B.  Hon. 
(Ky.)  112;  Ah  Lep  v.  Gong  Cboy.  U 
Or.  206,  9  P  488. 

[a]  AppUoatlon  of  rale. — When 
plaintiff  in  attachment  moved  for  k 
sale  of  the  attached  property,  not- 
withstanding a  bond  given  to  per- 
form the  Judgment,  or  that  the  proi>- 
erty  or  Us  value  should  be  forthcom- 
ing, and  there  was  nothing  In  the 
record  to  show  why  an  order  of  ral* 
was  made,  or  that  any  evidence  was 
heard  on  the  motion,  or  that  the 
sureties  on  the  bond  were  Insolvent 
or  unable  to  perform  the  condltton* 
thereof,  and  It  did  not  appear  that 
there  was  any  danger  of  probable 
loss  to  plaintiff  by  permitting  the 
property  to  remain  in  defendant! 
possession  until  the  issues  were  tried, 
the  order  of  sale  was  erroneousL  Lec 
V.  Newton,  87  SW  789.  27  KyL  1004. 

[b]  siMoiatioB  M  to  vazt  of 
pTopertr<--Where.  after  an  apprafsiil 
of  attached  property,  the  otllcer  dia- 
solves  the  attachment  on  one  of  the 
articles  before  the  sale,  this  does  not 
render  the  sale  of  the  remalnliv 
articles  Illegal  If  the  debtor  did  ntrt 
offer  to  deposit  the  money  or  give  the 
bond  permitted  by  the  statute  to  pre- 
vent such  sale.  Wheeler  v.  Raymond. 
130  Mass.  247. 

91.  Chadbourne  v.  Sumner,  16  N. 
H.  129,  41  AmD  720.  See  also  Wallla 
V.  Truesdelt.  6  Pick.  (Mass.)  4G6. 

[a]  Objeottons  by  atruMTsxs^ 
Where,  on  application  and  consent  el 
all  creditors  who  have  sued  out  at- 
tachments, and  with  the  consent  of 
the  debtors  and  their  assl^ee,  tbS 
attached  effects  have  been  sold  br 
order  of  the  court,  and  the  process 
paid  pursuant  to  that  order  to  Uw 
cl^rk,  creditors  who  did  not  obtatt 
Judgments  until  after  such  order  was 
m4de  have  no  such  rights  In  tks 
property  as  entitle  them  to  object  t» 
the  manner  In  which  the  writ  wsS 
executed.  Walter  t.  Blckham,  128  tt" 
S.  320,  7  set  1197,  80  U  eO.  llSS. 

fb]  Oonsent  Iqr  elafannt.— At 
agreement  by  plaintiff  that  gool| 
wnlch  he  claims,  and  for  the  takiie 
of  which  by  defendant,  a  deputy  sbeq 
iff,  upon  attachment  against  a  thM 
person,  he  has  brought  his  actUh 
may  be  sold,  and  the  proceeds  re- 


^r  latsr  cassa,  aarrtayiMata  and  ohaafaa  In  the  lav  aas  cumulative  Annotations,  sajne  tlUe^iwn  andpote  numW. 
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the  official  act  of  the  officer  and  the  proceeds  are 
held  under  the  attaobment  in  the  place  of  the  prop- 
erty." 

R«vocation  of  agreement.  If  there  is  no  consid- 
eration for  the  agreement  of  the  owner  of  the  at- 
tached property  with  the  creditor  or  the  levying  of- 
ficer that  the  property  may  be  sold  by  them  in  such 
manner  as  they  may  choose,  such  license  may  be 
revoked  at  any  time  before  a  sale  is  made  there- 
ander.*' 

[i  790]  4.  Dnty  of  Officer  to  SeU.  Where  the  oi^ 
der  for  the  sale  of  attached  property  is  regularity 
issued,  the  officer  must  sell  and  the  order  is  a  com- 
plete protection  to  him,'*  although  it  does  not  af- 
fect the  legality  of  the  original  seizure;'"  and  as  the 
object  of  a  statute  permitting  the  sale  of  periah- 
alde  property  before  judgment  is  to  confide  a  power 
to  he  used  for  the  benefit  of  both  parties,  the  offi- 
cer cannot  be  held  liable  in  trover  as  for  a  convert 
aioE  in  selling." 

[i  791]  6.  Proceedinga— a.  In  OenenL  The  pro- 
ceedings upon  the  sale  of  attached  property  dioold 
be  in  strict  compliance  with  the  statute  governing 
the  matter,'^  and,  under  some  statutes,  the  sale  of 
attached  lands  under  an  order  of  the  court  ia  gov- 
erned by  the  same  restrictions  and  regulations  as 
thoi^h  the  land  had  been  levied  on  under  execu- 
tion." 

H  792]    b.  Order  of  Sale— (1)  Necessity  for. 

Where  the  statute  permits  the  sale  of  property  be- 
fore judgment  by  order  of  court,  the  levying  offi- 
cer has  no  right  to  sell  without  such  order.** 

[i  793]  (2)  Jurisdiction  to  Make.  A  jdstiee  of 
the  peace  who  has  issued  an  attachment  returnable 
to  a  eoart  in  his  conntyi  which  has  been  levied  by 
the  sheriff  of  another  county  on  perishable  prop- 
eity,  has  authority  to  make  an  order  for  the  sale 
of  such  property.*  Where  two  attaehments  issue 
out  of  dmerent  courts,  the  court  from  which  the 


last  writ  issued  may  order  a  sale  of  property  levied 
on  under  both  writs,'  but  has  no  power  to  inter- 
fere with  the  rights  of  the  first  attaching  creditor 
in  the  proceeds.'  Where  attached  property  has 
been  sold  under  a  judgment  or  order  therefor  winch 
the  court  had  no  jurisdiction  to  render,  the  attach- 
ment defendant  is  not  bpund  to  appeal  to  save  his 
rights,  but  may  have  the  judgment  set  aside  upon 
motion.* 

794]  (S)  Application  for  Order.  It  is  some- 
times required  that  an  order  for  the  sale  of  at- 
tached property  before  judgment  must  be  predi- 
cated upon  a  sworn  statement  by  the  levying  officer 
showing  the  character  of  the  property  claimed  to  be 
perishable  and  the  amount  thereof." 

Witbdzawal  of  application.  An  attaching  cred- 
itor who  has  applied  for  an  order  for  a  sale  of 
property  levied  on  may  withdraw  such  application 
without  thereby  dissolving  the  attachment.' 

795]  (4)  Time  for  Making  Order.  Where 
plaintiff  recovers  judgment  in  the  attaehm«nt  suit, 
an  order  for  a  sale  of  the  property  levied  on  may 
be  made  at  the  next  term  thereafter.' 

[i  796]  (6)  Sufficiency  of  Order.  It  is  not  nec- 
essary that  the  order  should  show  the  facts  which 
authorize  the  sale  of  the  property  or  the  making  of 
the  order.'  However,  a  judicial  sale  of  att&uied 
real  estate  sold  by  order  of  the  judgm«it  is  void 
where  no  specific  description  of  the  property  is  in- 
cluded in  the  judgment.* 

[(  797]  (6)  OoUateral  Attack  on  Order.  The 
ord0  direeting  attached  property  to  be  sold  cannot 
be  collaterally  attacked  for  the  purpose  of  defeat- 
ing t^ie  title  of  the  purchaser  at  Uie  sale,^*  or  for 
mere  irregularities  curable  by  amendment.'^^ 

798]  e.  Notice  of  Appraisal  and  Sals.  No- 
tice of  ^praisal  and  sale  should  be  given  as  re- 
quired by  the  statute,  otherwise  the  sale  will  be 
ill^al;**  and  a  notice  of  sale,  which  is  defective  for 


tallied  In  place  of  the  roods,  la  not 
a  release  of  the  cause  of  action  or 
conclQslv-e  asatnst  plalntltTs  ri^ht 
to  maintain  the  same.  Sartwell  V. 
Hosea,  62  N.  H.  S56. 

SSL  Kendallvllle  First  Nat.  Bank  v. 
Stanley.  4  Ind.  A.  21S,  30  NB  799; 
Ungsbury  v.  Baker,  17  Pick.  (Mass.) 
129;  Lamb  v.  Zundell,  78  Vt.  2S2.  S2 
I  S3.  a«e  Orand  v.  Lathrop,  2S  N. 
i.  67;  Thalhetmer  v.  Hayes,  14 
fTCivPreo  111. 

Taj  AfTMaunt  fegr  part  of  ored- 
tnm.  ■  -Wnere  there  are  several  at- 
achments  on  the  same  roods,  all  the 
redltora  take  Judgrment  and  execu- 
hm.  all  bat  the  last  attacher  agree 

0  a  sale  before  Judgment,  and  tne 
roceeds  are  not  sufficient  to  satisfy 
he  first  attacher's  debt,  the  officer 

1  not  liable  to  the  last  for  any  of  the 
roperty.     Munger  v.  Fletcher,  2  Vt 

fbj  OoBSMrt  by  sniHwqnenUr  at- 
whbis-  oxwaiton.-~Wher«  subee- 
u«Titly  attaching  creditors  forbid  the 
(Beer  to  pay  the  proceeds  of  sale  to 
»e  first  attaching  creditors  who  con- 
mt«d  to  sale,  but  orally  consent 
Mt  be  may  proceed  tn  the  sale,  they 
innot  be  permitted.  In  a  suit  against 
le  officer  for  not  paying  to  them  the 
roceeds  of  such  property,  to  allege 
tat  such  sale  was  made  without  the 
msent  of  the  debtor  and  of  all  the 
Kaefatogr  creditors.  Eastman  v. 
reletb.  4  Mete.  (Mass.)  137. 

[e]  Avetioneer  arent  of  sherlffv-^ 
B  ordar  obtained  by  consent  of  the 
irtles  Interested  In  an  attachment 
roceedlBK  that,  by  an  auctioneer 
used.  tBe  shmiCr  sell  the  seised 
'operty.  *%nd  hold  the  proceeds 
venot  in  tbe  same  manner  as  the 


property  sold  subject  to  the  existing 
rights  of  all  parties  therein,"  consti- 
tutes the  auctioneer  the  sheriff's 
agent,  and  renders  the  sheriff  re- 
sponsible for  moneys  comlnf  Into  the 
auctioneer's  hands.  OfifOn  y.  Helm- 
bold,  72  N.  T.  457. 

93.  WalUs  V.  Tmesdell,  6  Pick. 
(Mass.)  466. 

84.  8Ute  V.  Manly.  16  Ind.  8;  State 
V.  Manly.  11  I^a  (Tenn.)  M6. 

[a]  Vo  pxeoMU  or  eopT  of  th*  o^ 
der  from  the  clerk  Is  neoesaary.  Mil- 
lard V.  Hall.  24  Ala.  209. 

9B,  Sterling  v.  Ripley,  S  Finn. 
(Wis.)  165. 

96.  Pollard  V.  Baker,  101  Mass. 
2S9;  Oeters  v.  Aehle.  31  Mo.  380;  York 
V.  Sanborn.  47  N.  H.  403;  McLean  v. 
Bradley,  2  Can.  8.  C.  686. 

[a]  A  datennlaatloa  oa  annlsal 
that  the  property  ahould  be  sold  Is 
conclusive  on  the  officer  and  he  la 
bound  to  sell.  Kennedy  v.  Pike,  48 
Me.  423. 

[b]  Xdahmty  for  faUmx*  to  MSlr^ 

If  the  property  attached  be  perish- 
able the  officer  Is  liable  for  the  net 
market  value  thereof,  for  he  ought 
to  sell  It  at  auction  before  he  sufters 
Injury.  Cllley  v.  Jenness,  2  N.  H. 
87.  See  generally  Sheriffs  and  Con- 
stables [36  Crc  1698]. 

97.  Anderson  v.  Sutton,  2  Dav. 
<Ky.)  480;  KIrby  v.  Coldwell.  26  Mies. 
103 ;  Walker  v.  Wllmarth,  87  Vt 
2S9 

[a]    The  owner  is  sot  bound  by  a 

sale  of  perishable  property  without 
a  strict  compliance  with  the  statute. 
Klrby  v.  Coldwell,  2t  Miss.  108. 

98.  Helmer  v.  Itehm,  14  Nebr.  SIS, 
16  NW  344. 

80.   Witherspoon  v.  Cross,  ISS  CaL 


96.  67  P  18;  Work  y.  Kinney,  6  Ida. 
716,  61  P  746. 

I.  Toung  V.  Davis,  30  Ala.  218. 
a.    Weaver  v.  Wood,  49  Cal.  297. 

8.  Weaver  v.  Wood,  49  Cal.  297. 

4.  Osborn  v.  Cloud.  28  Iowa  104, 
92  AmD  413. 

B.  Work  V.  Kinney,  6  Ida.  716,  61 
P  746. 

e.  Smith  V.  Wen^  187  Mass.  421, 
78  NE  661. 

7.  Cosine  v.  Hatch,  IT  Nebr.  •94, 
24  NW  889. 

81  Moore  v.  Smith.  90  Oa.  70S,  St 
SB  297;  Wilson  V.  Garrlok.  72  Oa. 
600. 

9.  Haofcworth  v.  Thompson,  8  Ky. 
Op.  686. 

10.  McCreery  v.  Bemey  Nat.  IBank, 
116  Ala.  224,  22  S  677,  67  AmSR  106: 
Buller  V.  Woods.  43  Mo.  A.  494. 

II.  Williams  V.  Bennett  75  Ark. 
312,  88  SW  600,  112  AmSR  67. 

IS.  Stoat  V.  Brown,  64  Ark.  812, 
42  SW  415;  Sawyer  v.  Wilson,  01  Me. 
629;  Kirby  v.  Coldwell.  20  Miss.  103; 
Walker  v.  Wilmarth,  37  Vt  289;  Oas- 
sett  V.  Sargeant,  26  Vt.  424. 

[a]  The  oflloer  la  a  trespasser  ab 
Initio  when  he  sells  property  at- 
tached on  mesne  process  without  giv- 
ing the  notice  required  by  law.  Saw- 
yer V.  Wilson,  61  Me.  629. 

Jb]  Hotlos  to  all  paxtles^If  an 
officer  attaches  property  of  two  ten- 
ants In  common,  on  writs  against 
both,  In  selling  upon  the  writs  he 
must  commonly  notify  all  the  parties 
of  the  appraisal,  and  It  will  be  the 
same  as  no  appraisal  in  respect  of 
the  party  not  notified.  Oassett  v. 
Sargeant,  26  Vt  424. 

[e]  ■Bttdncj  of  sunrloftr— Notice 
to  defendant  that  plaintUC  bas  ap- 
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want  of  sufficient  time,  cannot  be  cured  by  a  poet- 
ponement  of  the  sale  on  the  day  appointed  tberefor 
to  a  day  remote  enough  to  satisfy  the  statutory  re- 
quirement as  to  notice.^' 

Where  the  property  is  subject  to  a  mortgage,  a 
sale  should  not,  it  has  been  held,  be  made  without 
a  previous  warning  order  i:o  the  mortgagee.^* 

U  799]  d.  Time  of  Sale.  The  sale  of  attached 
property  should  be  made  at  the  time  prescribed  by 
the  statute or  ordered  by  the  eonrt.^" 

[i  800]  e.  Terms  of  Sale.  It  is  not  essential 
that  the  sale  should  be  for  cash;"  but  when  the 
terms  of  sale  of  attached  property  do  not  conform 
to  the  statutory  rules  r^^arding  the  time  for  which 
credit  may  be  given,  the  sale  should  be  set  aside 
and  when  an  officer  sells  goods  he  becomes  liable 
from  the  time  of  the  sale  for  the  price  at  which 
they  are  sold,  and  cannot  set  up,  in  defense  to  an 
action  for  it,  that  he  never  received  the  money  or 
its  equivalent,  when  he  has  no  right  to  sell  for  any- 
thii^  but  monev.^' 

801]  f.  Mode  and  Conduct  of  Sale.  Where 
the  statute  requires  the  sale  to  be  pnblie,  a  private 
sale  is  unauthorized,™  and  will,  it  has  been  held, 
have  the  effect  of  postponing  the  lien  of  the  cred- 


itor effecting  it  to  those  subsequently  attaehisg 
creditors.'^  It  has  been  held  that,  altbou^  tht 
statute  provided  for  the  sale  of  attached  propert; 
by  the  sheriff  on  judgment  for  plaintiff,  defendant 
could  not  complain  where  a  court  treated  an  aetios 
for  the  breach  of  a  warranty  in  a  deed  as  one  in 
equity  and  ordered  a  sale  of  the  attached  property 
by  a  commissioner,  since,  having  the  right  to  objeet 
if  the  property  did  not  bring  a  fair  price,  he  could 
not  be  harmed." 

802]  g.  Sale  of  Fart  of  Property.  It  is  tbe 
duty  of  the  sheriff  on  the  final  process  to  sell  no 
more  of  the  property  than  may  be  required  to  psy 
the  amount  due,  including  the  costs,'*  and  vhen 
the  levy  is  upon  a  particular  interest  only,  thst  in- 
terest alone  should  be  sold;**  but  a  sale  after  ap- 
praisal is  not  illegal  by  reason  of  the  fact  that  more 
than  enough  to  realize  the  amount  called  for  b; 
the  precept  is  sold,  where  the  last  article  sold  wse 
indivisible,  and  previous  to  its  sale  the  neeeasaiy 
amount  had  not  been  realized.'" 

[(  803]  h.  Sale  of  Real  Estate.  A  sale  of  real 
estate  which  has  been  attached  cannot  be  ordered 
until  all  the  personal  property  attached  has  beeo 
sold." 


plied  to  the  officer  to  make  sale  of 
goods  attached  on  meBne  proceaH,  un- 
der Mass.  St.  (1822)  c  93.  and  that  de- 
fendant may  appoint  one  of  the  ap- 
praisers, may  be  given  by  leaving  a 
written  notification  at  defendant's 
usual  place  of  abode.  Crocker  v. 
Baker,  18  Pick.  (Mass.)  407. 

[d]  SffMt  of  Terlml  AoUo*  to,  and 
prvMBo*  of,  ownsr. — A  sale  of  at- 
tached property  on  the  application 
of  the  creditor,  made  under  statute 
without  the  written  notice  thereby 
required  to  be  given  to  the  owner  of 
the  property  by  the  officer.  Is  inegal, 
although  the  owner  has  verbal  notice, 
is  present  at  the  appraisal  and  Bale, 
and  makes  no  objection.  Walker  v. 
WUmarth,  87  Vt.  2«». 

[e]  WalTsr  bjr  meena  attMhlw 
ondtton— A  seoond  attaching  cred- 
itor who  signs  as  attorney  of  the 
flrst  attaching  cr«ditor  a  written  re- 
quest to  have  the  property  appralaed 
and  sold  under  the  first  attachment 
thereby  waives  the  notice  required  by 
statute  to  be  given  by  the  officer. 
Wheeler  v.  Raymond,  130  Mass.  247. 

[f]  TrooediiM  where  retnm  hr 
tlhniSt  dalared. — Under  Comp.  L.  i 
10,672.  providing  that,  where  the  re- 
turn of  a  writ  of  attachment  shows 
property  has  been  attached,  and  that 
defendant  has  not  been  found,  plain- 
tiff shall,  within  thirty  days,  cause  a 
notice  to  be  published,  etc.,  the  court 
has  no  Jurisdiction  to  order  the  sale 
of  property  attached  as  perishable, 
where  the  writ  was  made  returnable 
on  Sept.  11,  and  defendant  was  not 
served,  and  the  first  publication  of 
the  notice  was  made  Oct.  15,  although 
the  sheriff  negligently  delayed  to 
make  his  return,  and  although  the 
follure  to  publish  the  notice  within 
thirty  days  was  due  to  the  negli- 
gence of  the  publisher,  the  remedy 
consisting  In  an  order  to  compel  the 
sheriff  to  make  the  return,  and  if 
necessary  to  extend  the  time  for  the 
return  of  the  writ,  and  in  applying, 
on  discovery  of  the  failure  of  the 
publisher  to  publish  the  notice,  for 
an  extension  of  the  time  for  return 
to  bring  the  first  publication  within 
thirty  days.  McLaughlin  v.  Jackson 
Clr.  Judge,  147  Mich.  379,  110  NW 
1079. 

[g]  Setting'  aside  sale  although 
aotioe  given. — ^Where  one  of  defend- 
ant Joint  covenantors  In  a  deed  cove- 
nanting against  encumbrances  resided 
In  the  state,  and  plaintiff  grantee 
was  able  to  ascertain  the  residence 
of    the    nonresident    defendant,  but 


failed  to  do  so,  and  gave  such  de- 
fendant no  notice  of  attachment  pro- 
ceedings in  an  auction  for  breach  of 
the  covenant,  which  proceedings  were 
conducted  in  a  surreptitious  manner, 
and  defendants*  land,  which  waa 
worth  from  seven  hundred  and  fifty 
dollars  to  nine  hundred  dollars,  was 
purchased  by  plaintiff  for  twenty - 
five  dollars,  subject  to  about  one 
hundred  dollars  In  liens.  It  was  held 
that  the  proceedings  would  be  va- 
cated, althouah  the  statutory  notice 
was  given.  Bray  v.  General  Bngl- 
neerlng  Co.,  76  N.  J.  Bq.  44S.  78  A 
663. 

13.  Sawyer  v.  Wilson,  61  Me.  629. 

14.  Simper  v.  Stein-Vogeler  Drug 
Co.,  37  SW  268,  IS  KyL  &<6  (holding 
that  a  sale  of  property  as  perishable, 
no  warning  order  having  been  Issued 
to  the  mortgagee  until  the  day  of 
sale,  could  be  set  aside  at  the  in- 
stance of  the  latter  and  the  attaching 
creditor  made  to  account  for  the  pro- 
ceeds, he  having  purchased  the  prop- 
erty at  the  sale  (or  an  inadequate 
price  and  subsequently  sold  them  at 
a  large  advance).  But  see  Jaokson 
V.  Colcord,  114  Mass.  60. 

16.  See  Knight  v.  Herrln,  48  Me. 
638. 

[a]  After  appnOssL — ^Under  the 
Maine  statute,  where  property  at- 
tached was  appraised  It  could  not  be 
sold  before  four  days  from  the  ap- 
praisal, and  If  so  sold  the  oSlcer  be- 
came a  trespasser  ab  initio.  Knight 
V.  Herrln,  48  Me.  633. 

[b]  A  general  law  fixing-  a  oertain 
d«7  of  ae  menth  for  au  sheriffs 
■ales  applies  to  sales  of  personalty 
ordered  pending  an  attachment.  Bag- 
ly  V.  Weil,  28  La.  Ann.  264. 

[c]  The  time  is  to  he  reckoned, 
under  such  a  statute,  from  the  time 
of  seizure,  and  not  from  the  date  of 
the  certificate  of  the  examiners. 
Sumner  v.  Crawford,  45  N.  H.  416. 

le.   Oeters  v.  Aehle,  31  Ho.  ISO. 

[a]  Parties  oaaaot  eontrol  ofloev. 
— The  sheriff  Is  not  under  the  control 
of  either  party  and  neither  can  order 
the  sale  to  be  stopped.  If  the  officer 
neglects  to  sell  at  the  time  ordered 
by  the  court  he  does  so  at  his  peril. 
Oeters  v.  Aehle,  31  Mo.  380. 

17.  Crocker  v.  Baker,  18  Pick. 
(Mass.)  407  (holding  that  the  giving 
of  credit  to  the  purchaser  of  the 
goods  will  not  Invalidate  a  sale,  un- 
der the  statute  authorizing  the  Imme- 
diate sale  of  attached  property  liable 
to  depreciate  In  value  by  keep- 
ing, or  which  cannot  be  kept  without 


great  and  disproportionate  expuisr)  ' 

18.  Dunn  v.  Salter,  1  Duv.  (Ky.) 
342. 

19.  Appleton  v.  Bancroft,  10  Uetc 
(Mnsa)  231. 

[a]      Oonfederato    Botes>-In  i 

forced  sale  of  an  absentee's  propcatj 
under  an  attachment  process  In  ISH, 
while  Confederate  notes  were  a  cir- 
culating medium,  the  absentee  wu 
presumed  not  to  have  consented  le 
the  sale  of  his  property  for  such  un- 
lawful currency,  and  where  It  wu  , 
subsequently  determined  that  the  ab- 
sentee should  receive  the  price  of  the 
sale,  the  sheriff  who  made  the  nl* 
and  received  the  price  was  not  P«r-  I 
milled  to  set  up  in  defense  to  it>  ! 
payment  that  the  sale  was  made  for,  '■ 
and  the  price  received  in.  Confederate 
notes,  and  that  he,  the  shertfF.  co«M 
not  be  compelled  to  pay  any  other 
than  such  currency  as  he  had  re- 
ceived.   Spalding  V.  Walden.  it  La 
Ann.  474. 

90.   Culver  v.  Rurasey,  S  III.  A  5SV 

ai.    Culver  V.  Bumsey.  6  IlL  A.  W. 

aa.  Lemly  v.  Ellis,  143  N.  C  IR 
66  SE  629. 

28.  DroniUard  v.  Whistler,  29  Ind 
662. 

[a]    Bebt  dne  by  Installaunta— 

On  a  bill  against  an  absent  debtor 
to  subject  his  lands  to  the  satisfac- 
tion of  a  debt  due  by  Installmenta 
some  of  which  are  not  payable  at  tkc 
time  of  the  decree,  a  sale  to  satisiT 
such  as  have  become  payable  shoaU 
be  ordered,  and  the  attachment  pre- 
served to  secure  such  aa  are  to  bf- 
come  afterward  payable.  Watts  t, 
Kinney,  8  Leigh  (30  Va.)  272.  !J 
AmD  266. 

M.    Thompson  v.  Baker,  74  Me.  4*. 

as.  Wheeler  v.  Raymond.  ISO  Maa& 
247. 

ae.  I>avld8on  V.  Simmons;  11  Bask 
(Ky.)  SSO;  Camden  v.  Haymond.  9  V. 
Va.  880. 

[a]  AfldaTtt— (1)  Under  the  Ke» 
tucky  code  plaintiff  was  required  ts 
file  an  affidavit  that  there  wma  Ml 
enough  personal  property  to  mtisfl 
his  claim.  Payne  v.  WItherspoon,  XI 
B.  Mon.  (Ky.)  217;  Plgg  v.  Tates;  I 
Ky.  Op.  899.  (2)  It  seems,  bowerfor 
that  a  failure  to  file  an  aflldaTfl 
that  defendant  has  no  personalty  bS' 
fore  the  Judgment  for  sale  of  reaM| 
Is  rendered  does  not  render  the  JuUg 
ment  void,  or  in  any  way  operate  a 
annul  the  Hen.  Premd  v.  Ireland.  V 
SW  89,  17  KyL  1140, 

[b]  Beton  of  ofloer  tnfisafl  a 
aiBdavit^An  affidavit  of  tbe  nom 


For  later  oaisi,  d«TaiiVB>wt>  and  ehaagea  In  the  law      cumalatlve  Annotations,  same  tipe; 
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804]  t  Indemnity  Bond.  When  an  order  of 
tale  is  regalarly  issued,  the  officer  is  bound  to  sell, 
although  title  to  the  property  is  disputed,  and  he 
cannot  refuse  to  proceed  because  pl^tiff  does  not 
five  an  indemnity  bond.^^  Some  statutes,  however, 
require  an  indemnity  bond  before  sale  in  eases 
against  nonresidents,  or  where  defendant  has  been 
eonstnictively  snmmoned  and  has  not  appeared,  in 
order  to  secure  him  if  he  should  appear  and  success- 
lolly  defend  within  a  certain  time;'^  and  a  sale 
without  snoh  bond  having  been  iezeeated  ii  uTalid 
and  will  be  set  aside.'" 

H  805]  J.  Betmn  and  a<Hifiniiftti(nL  It  is  some- 
times required  by  statute  that  a  sale  of  attached 
property  shall  be  returned  or  reported  to  the 
court  and  confirmed,^^  in  which  ease,  until  this  is 
done,  the  sale  remains  inc<Hat]dete  "  uad  may  be  set 
aaide.^'  After  a  sale  has  been  reported  to  and  eon- 


firmed  by  the  chancellor,  he  has  no  power  at  a  sub- 
sequent term  to  hear  exceptions  or  to  permit,  with- 
out consent,  the  commissioner  to  amend  his  report.'* 
[$  806]  k.  Becovery  of  Purchase  Money.  Ordi- 
narily an  ofi&cer  selling  property  under  an  attach- 
ment may,  if  necessary,  sue  to  recover  the  purchase 
price;^^  but  where,  under  a  sale  by  consent  of  all 
the  parties,  a  creditor  purchases  a  part  of  the  prop- 
erty, in  amount  less  than  his  debt,  to  satisfaction  of 
which  he  is  entitled  under  the  agreement,  the  offt- 
cer  cannot  maintain  an  action  against  him  for  the 
purchase  price."' 

807]  6.  TIU«^  Bights,  and  LUbilities  of  Pur- 
chaser. A  sale  of  property  under  an  attachment 
passes  all  of  the  attachment  defendant's  interest 
therein,'^  and,  ordinarily,  a  purchaser  at  such  a 
sale  acquires  only  defendant's  interest  in  the  prop- 
erty,'^ unless  he  can  show  himself  entitled  to  the 


existence  of  personal  property,  as  re- 
quired by  the  statute,  before  an  or- 
der will  be  made  for  the  sale  of  land, 
l3  not  necessary  where  the  offlcer'a 
return  shows  an  attachment  of  land 
because  no  personalty  could  be  found. 
Webster  t.  Daniel.  47  Ark.  131,  14 
8W  660. 

ST.  State  T.  Manly,  11  Lea  (Tenn.) 

(36. 

88.  Daisy  v.  Houlihan,  4S  SW  487, 
II  KyL  1SS7:  Harris  v.  Adama^  S  Put. 
(Ky.)  HI. 

[a]  Th*  sMnulty  need  sot  b*  rivMi 
tofot*  axMnitlou  iara*s  and.  If  de- 
fendant dies  after  judgment,  plaintiff 
must  give  security  to  the  personal 
representatives  of  deceased.  Fitch  v. 
Rom,  4  Sera,  ft  R.  (T^.>  S67. 

[bl  At  Mb^^mO,  (1>  under  the 
aet  of  1716,  providing  that  the  court 
'^hall  and  mar  condemn  the  Bald 
foodiL  ftc.  .  .  .  and  award  execution 
thereof  to  be  had  and  made  ...  as 
In  other  Judgments,"  etc.,  upon  plain- 
tiff giving  security,  etc.,  It  was  held 
that  at  the  time  Judgment  Is  ren- 
dered plaintiff  Is  entitled  to  judg- 
ment of  condemnation,  with  the  right 
of  execution  on  giving  the  security 
(Dawson  v.  Contee,  22  Md.  27:  Wal- 
ters T.  Munroe,  17  Md.  BOl),  (2)  and 
plaintiff  need  not  give  security  to 
defendant  after  the  lapse  of  a  year 
tnd  a  day  from  the  granting  of  the 
attachment  (Wallace  v.  Forrest,  2 
Uarr.  ft  M.  2C1). 

9S.  Bosh  V.  Vlsant,  40  Ark.  124 
(holding  that  a  sale  without  the  re- 
quired bond  having  been  given  Is 
void,  although  the  court  appointed  at- 
torneys who,  without  authority,  en- 
tered a  general  dental  for  defendant, 
and  demanded  a  Jury  trial);  Calk  v. 
Francis,  2  B.  Hon.  (Ky.)  42  (holding 
Uiat,  where  real  estate  of  a  nonresi- 
dent la  attached,  an  indemnity  bond 
most  be  given  to  authorize  sale,  and 
If  not  vlven  in  proper  time,  the  de- 
fect cannot  be  subsequently  cured); 
Hlller  V.  l,amkin,  64  Mlsa  14  (hold- 
ing that  the  failure  to  glye  the  bond 
renders  the  sale  void);  Hall  v.  Low- 
Uier.  22  W.  Va.  B70. 

Bentley  v.  White,  54  Vt.  664. 
[a]  mvtnni  on  original  writ. — (1) 
Where  attached  property  was  sold 
before  Judgment,  it  was  not  essential 
to  the  validity  of  the  sale,  or  the 
preservation  of  the  attachment,  that 
a  return  of  the  sale  should  be  made 
on  the  original  writ.  The  statute 
contemplated  a  sale  either  before  or 
after  the  return  of  the  writ.  It  was 
obvious  that  a  sale  after  such  return 
day  eould  not  be  made  a  part  of  the 
return  on  the  original  writ,  and  no 
provision  was  made  for  such  retrurn 
to  be  indorsed  on  the  writ  If  the -  sal* 
sbould  be  made  before  the  return  day. 
Eastman  v.  Bveleth,  4  Hetc.  (Mass.) 
1S7.  (Zy  But  the  certificate  of  ap- 
praisem  of  property  attached  on 
mesne  process,  on  the  back  of  the 
writ,  and  adopted  by  the  officer  as 


part  of  his  return,  is,  together  with 
the  return,  competent  evidence  of  the 
disposition  of  the  property.  Kennedy 
V.  Pike,  43  Me.  423. 

[b]  Sale  pending  appeal. — ^Where, 
pending  an  appeal  from  a  Judgment 
of  a  justice  of  the  peace,  the  ofllcer 
sells  the  attached  property,  under 
the  statute,  at  the  request  of  a  party 
the  return  is  properly  made  to  the 
court  where  the  cause  Is  pending. 
Bentlye  v.  White,  54  Vt  584. 

[c]  Betnrn  aided  by  parol  evi- 
deiui*^— When  an  offlcer'a  return  of 
the  sale  of  attached  property,  sold  by 
request  of  the  creditor,  does  not  state 
speclflcally  that  notice  required  by 
statute  was  given  to  the  debtor,  parol 
evidence  Is  admissible  to  prove  that 
such  notice  was  given.  Bentley  v. 
White,  54  Vt.  B«4. 

31.  Freeman  v.  Watklns,  52  Ark. 
44ff,  IS  SW  79. 

[a]  TlsM  for  QonflnnatlOB,!— Where 
real  estate  is  attached,  and  after 
Judgment  for  plaintiff  sold  to  him 
and  return  thereof  made  by  the  sher- 
iff, such  sale  may  upon  application 
of  plaintiff  be  confirmed,  and  a  aher- 
IfTs  deed  Issued  at  any  time  there- 
after, even  after  the  lapse  of  twelve 
years,  If  no  objection  by  defendant 
In  the  action  Is  or  has  been  made  to 
the  sale  or  confirmation.  Menke  v. 
Spaulding,  81  Kan.  904,  10<  P  1009: 
Knox  V.  Doty,  81  Kan.  138.  106  P 
437.  186  AmSR  861. 

3a.  Freeman  v.  Watklns,  62  Ark. 
446,  13  SW  79. 

[a]  Vo  aoUon  oaa  b*  maintained 
for  purchase  money  until  such  con- 
firmation. Freeman  v,  Watklns,  62 
Ark.  446,  18  SW  79. 

33.  Oreerv.  PowelI,8Metc.(Ky.)124. 

[a]  SetUnc  aside  saU.— (1)  An  or- 
der for  sale  by  the  sheriff  of  at- 
tached goods,  and  the  sale  there- 
under, made  by  him,  may  be  vacated 
by  the  court  on  seasonable  motion, 
at  least  where  plaintiff  In  attach- 
ment Is  the  purchaser  and  rights  of 
third  persons  have  not  Intervened, 
even  If  the  sale  does  not  have  to  b« 
approved  by  the  court,  the  property 
being  In  the  custody  of  the  court  till 
It  lets  go  of  It.  Mitchell  v.  Oreeley, 
174  Mo.  A.  250,  166  SW  754.  (2) 
Plaintiff,  having  prevented  an  Inspec- 
tion of  the  property  for  the  purpose 
of  arriving  at  Its  true  value,  cannot 
complain  of  lack  of  evidence  of  value 
before  the  court  which,  on  the  ground 
that  there  had  been  a  sacrifice  of 
the  property,  set  aside  the  order  for, 
and  sale  of,  attached  goods.  Mitchell 
V.  Oreeley,  supra.  (3)  Evidence  as  to 
conduct  of  a  sale  by  the  sheriff  of 
attached  goods,  want  of  notices,  un- 
opened building,  only  one' outside  bid- 
der, an  unknown,  were  held  to  show 
such  an  abuse  of  the  process  of  the 
court  as  to  warrant  It  In  setting  aside 
the  order  for  sale,  and  the  sale  there- 
under, at  least  where  no  rights  of 
third     persons     have  Intervened. 


Mitchell  V.  Greeley,  supra.  '  (4)  The 
circuit  court  has  the  same  power  to 
set  aside  a  sale  by  an  auditor  in  at- 
tachment under  order  of  court  as  It 
would  have  had  If  the  sale  had  been 
made  under  an  executloii  at  common 
law.  Jackson  v.  Halated,  82  N.  J.  U 
806,  83  A  812. 

34.  Lohraaon  v.  Mulllns,  10  Kj. 
Op.  194. 

86.  Lamb  v.  Zundell,  78  Vt  282. 
62  A  S3. 

86.  Ba11v.Divoll.l7Plck.(Maa8.)143. 

37.  Chambers  v.  Kelly,  12  Mo.  614; 
Willis  V.  Pounds^  6  Tex.  Civ.  A.  612, 
25  SW  715.  ^ 

[a]  inierMrt  aoanlred  after  levy. 
— An  attachment  sale  passes  all  of 
defendant's  Interest  that  which  he 
held  at  the  date  of  the  levy  as  well 
as  that  subsequently  acquired. 
Menke  v.  Spaulding,  81  Kan.  904,  106 
P  1009:  Knox  V.  Doty.  81  Kan.  188, 
105  P  487.  136  AmSR  861;  Willis  v' 
Pounds,  6  Tex.  CMv.  A.  612,  25  SW 
716. 

[b]  The  debtor  oaunot  have  the 
sale  set  aside  merely  by  paying  the 

Judgment  rendered  against  him. 
>uty  V.  Sprinkle,  64  W.  Va,  39.  60  SE 
882. 

[c]  msnflelent  return. — A  sherlfTs 
sale  of  attached  property,  under  an 
order  of  a  circuit  Judge  In  vacation, 
prima  facie  passes  the  title  to  the 
property  to  the  purchaser,  although 
the  SherlfTs  return  In  the  attach- 
ment Is  insufficient.  Chambers  v. 
Kelly,  12  Mo.  514. 

[d]  coUatMsl  attaelc  on  tlUe^ 
Separate  attachment  suits  by  and 
against  the  same  parties,  and  on  the 
same  debt  were  brought  on  the  same 
day  in  the  district  court  of  Bowie 
county  and  the  Texarkana  civil  and 
criminal  court  and  both  attach- 
ments were  levied  on  the  same  goods. 
Afterward  the  Judge  of  the  district 
court  directed  the  goods  to  be  sold  as 
under  an  execution,  and  the  proceeds 

Eald  Into  court.  The  goods  were  sold 
y  the  sheriff  and  the  prooeeda  were 
disposed  of  by  decree  of  such  court. 
It  was  held  that,  although  the  order 
of  sale  was  Issued  out  of  the  Tex- 
arkana civil  and  criminal  court,  un- 
der Its  seal  and  by  Its  clerk  who  was 
also  clerk  of  the  district  court  and 
the  former  court  was  an  unconstitu- 
tional one,  the  title  passed  to  the  pur- 
chaser, and  could  not  be  collaterally 
attacked,  under  Rev,  St.  (1895)  arts 
205-208,  providing  that,  when  at- 
tached personalty  has  not  been 
replevied,  the  Judge  out  of  whose 
court  the  writ  was  Issued  may,  either 
In  term  time  or  vacation,  order  the 
same  to  be  sold,  when  specified  factm 
are  made  to  appear.  Texarkana 
Clothing  Co.  V.  BiscO.  <T«E.  ClT.  A.) 
40  SW  569. 

38.  Klondike  Lumber  Co.  v.  Bend- 
er Wagon  Co.,  71  Ark.  389.  75  SW 
8S6:  Tipton  v.  Christopher,  185  Mo. 
A.  619,  116  SW  1126;  Chetham-Strode 
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fnll  protection  afforded  a  bma  fide  pmchaser  for 
value  without  notice.^* 

Sala  of  property  as  periBhable.  An  order  of  sale 
of  property  as  perishable  and  sale  under  aueh  or- 
der, however,  will  confer  a  good  title  on  the  pnr- 
chaser***  without  regard  to  tiie  title  or  interest  of 
defendant  in  attaebment  and  notwithstanding  the 
pr<^>ert7  may  have  belonged  to  another  or  may  have 
been  burdened  with  other  claims;*^  and  persons 
claiming  the  property,  or  any  interest  therein  ad- 
verse to  the  attachment  defendant,  must  look  to 
the  proceeds  of  the  sale  in  asserting  their  rights.*' 

Relation  back  of  title.  The  title  of  a  purchaser 
at  a  sale  in  an  attachment  proeeedinir  relates  back 
to  the  date  of  the  levy  on  the  property.** 

Where  an  attaehmeiit  judgment  ii  void,  a  sale 
thereunder  is  also  void  and  the  purchaser  aequiree 
no  title.** 

Liability  of  pnrdiaser  of  property  VTongfoIly 
seind.  A  mere  purchaser  who  does  nothing  more 
than  porehase,  is  not  responsible  in  trespass  for  the 
wrongful  act  of  the  sheriff  in'  levying  on  and  seU- 
ing  the  goods;*"  but  a  purchaser  who  takes  posses- 
sion of  ue  pn^>erty  is  liable  in  trespass  if  the  at- 
taebment defendant  had  no  title.** 

Agxmment  cnating  secret  tmst  Where,  upon 
the  sale  of  attached  property  attaching  plaintiff 
agreed  with  defendant  to  buy  the  property  to  satisfy 


his  debt  out  of  the  pxoeeeds  thereof  and  to  rebm 
the  balance  to  the  debtor,  it  was  held  that  this 
constituted  a  secret  trust  in  favor  of  the  debtor, 
and  that  attaching  plaintiff  was  liable  to  other  cred- 
itors of  defendant  for  the  surplus  of  the  proceeds 
over  the  amount  necessary  to  satisfy  his  claim.** 

Disoliarfe  by  payment  to  plaintiff.  If  the  p<I^ 
chaser  at  a  sale  of  property  under  mesne  proeea 
pays  the  price  to  the  creditor  whose  recover;  is 
sufficient  to  absorb  the  whole  of  such  proceeds,  the 
purchaser  will  be  disohazged  unless  the  officer  b<AAB 
paramount  claims  upon  such  proceeds.** 

UabtU^  of  plaintiff  to  purduuMr.  A  plaintiff 
who  causes  an  attachment  to  issue  and  oanaes  prop- 
erty to  be  sold  not  belonging  to  defendant,  which 
property  the  purchaser  is  required  to  snnender,  is 
liable  to  snob  pnrehaser  for  the  money  paid  ha 
such  property.** 

[$  808]  7.  Disposition  of  Proceeds  or  Frop«rt]r 
— a.  In  OeneraL  The  officer  should  continue  bis 
custody  of  the  attached  property  until  tbe  fonnal 
disposition  of  the  attacmuent  suit,***  unless  it  » 
sooner  released  by  tbe  giving  of  a  fortheomii^,  re- 
plevy, or  disehaige  bond,*^  or  by  a  dissolution  of 
the  attaebment.**  The  prooeeds  of  a  sale  of  sDeh 
property  when  the  sale  thereof  is  made  before  judg- 
ment are  to  be  held,  to  be  disposed  of  in  like  man- 
ner as  the  property  would  have  been  held  and  dis- 


V.  Blake,  (N.  M.)  142  P  1130.  See 
alBo  Byers  t.  Wackman.  16  Oh.  St. 
440;  Bliss  V.  Tldrlck.  2B  8.  D.  6S3, 
127  NW  852,  AnnCafll912C  671. 

[a]  Prior  o(mv«raa««  by  deMor,^ 
Where,  when  a  creditor  attached  land, 
he  and  the  purchaser  at  a  subsequent 
sale  under  Judgment  for  the  creditor 
knew  the  land  had  been  conveyed  to 
the  dehtor'8  wife,  she  not  having  been 
made  a  party,  her  right  to  recover 
the  land  was  unaffected  by  the  sale. 
Parks  V.  Worthlngton.  (Civ.  A.)  104 
SW  »81  [aCr  101  Tex.  606,  109  8W 
»0>1. 

[hi     PutnenUp  property^Tn  a 

suit  by  a  purchaser  of^  partnership 
property  at  a  receiver'a  sale,  against 
the  purchaser  at  an  attachment  sate 
against  one  of  the  partners,  a  JudR- 
ment  giving  plaintiff  the  property 
Is  proper,  ti  U  may  be  fonna,  and  If 
not,  its  value.  Oaddls  v.  Ramsey,  8 
Ky.  Op.  65. 

[c]  BBttfppeL — ^Parties  to  an  at- 
tachment suit  In  which  personal 
property  la  sold  are  estopped  from 
setting  up  an  adverse  title  Incon- 
sistent with  the  adjudication.  Dyen 
V.  Brownfield,  2  Ky.  Op.  872. 

39.  Chetham-Strode  V.  Blake.  (N. 
M.)  142  F  1130;  Jonea  V.  Springer,  IS 
N.  H.  98,  103  P  26B. 

[a]  AtUehmeat  by  orMUtor  wttb- 
eat  no  tie*  of  unreoozded  deed. — 
Where  a  creditor  at  the  time  of  levy- 
ing an  attachment  on  his  debtor's 
land  had  no  notice  of  a  prior  unre- 
corded conveyance,  the  right  ac- 
quired passed  to  the  purchaser  at  the 
sale  under  the  attachment,  although 
at  the  time  of  the  purchase  he  had 
notice  of  the  unrecorded  deed  and 
credited  his  bid  on  the  execution. 
Robertson  v.  McClay.  19  Tex.  Civ.  A. 
613.  48  SW  36. 

[b]  Prior  oonveranoo  by  dnly  re- 
oorded  dsedw— A  plea  of  bona  fide 
purchaser  is  not  available  where,  be- 
fore sale,  defendant  has  transferred 
the  legal  title  to  the  equitable  owner 
and  the  deed  has  been  duly  recorded. 
Byers  v.  Wackman.  16  Oh.  St.  440. 

[c]  Bxpress  notloe  of  prior  ll«n^ 
One  who  buys  at  an  attachment  sale 
with  express  notice  of  a  prior  at- 
tachment Is  not  an  innocent  pur- 
chaser as  against  the  prior  attaching 
creditor.  Biordan  v.  Brltton,  69  Tex. 
198,  7  SW  50,  5  AmSR  37. 


40.  Millard  T.  Hall.  24  Ala.  209; 
Toung  v.  Kellar.  94  Mo.  681.  7  SW 
293,  4  AmSR  406;  State  v.  Hadlock, 
52  Mo.  A.  297;  McConnell  v.  Kauf- 
'man,  fi  Wash.  686,  32  P  782.  Compare 
Klondike  Lumber  Co.  T.  Bender 
Wagon  Co.,  71  Ark.  839,  75  SW  856. 

[a]  Property  liable  to  depreola- 
Han^—A.  bona  fide  purchaser  for  value 
of  attached  property  sold  under 
Comp.  L.  (1897)  I  2716,  as  liable  to 
depreciate  pending  suit,  has  a  per- 
fect title.  Jones  v.  Springer,  lo  N. 
M.  98,  103  P  266. 

[b]  A  sals  of  propertr  at  tke  in- 
staaoo  of  several  attaohtag  creditors 
will  confer  a  good  title  on  the  pur- 
chaser, notwithstanding  one  of  the 
attaching  creditors  claimed  under  a 
levy  made  subsequently  to  the  sale 
of  the  property  by  the  attachment 
debtor,  and  notwithstanding  mere  ex- 
cessiveness  of  a  levy,  McConnell  v. 
Kaufman,  5  Wash.  686,  82  P  782. 

41.  U.  S, — Jones  v.  Springer.  226 
U.  S.  148,  38  set  64,  B7  L.  ed.  161. 

Mo. — Toung  V.  Kellar,  94  Mo.  681, 
7  SW  293,  4  AmSR  40S:  Toovey  v. 
Baxter,  59  Mo.  A.  470;  BuUer  v. 
Woods.  48  Mo.  A.  494. 

N.  M.— Jones  v.  Springer,  15  N.  U. 
98,  103  P  266. 

Pa. — ^Megee  v.  Belme.  89  Pa.  SO; 
Apreda  V.  Romano,  24  WklyNC  124. 

Tex.— Meyer  V.  Sllgh,  81  Tex,  88«, 
16  SW  1022. 

Compare  Wright  v.  Brown,  7  Oa. 
A.  389,  66  SB  1084. 

[a]    Sale  freo  from  oUwr  Uoaa. — 

(1)  The  title  acquired  by  a  purchaser 
of  attached  goods  sold  as  perishable, 
by  order  of  court,  while  in  Its  cus- 
tody, la  Superior  to  a  lawful  lien 
thereon  for  taxes  (Parlln,  etc.,  Co.  v. 
Howard,  (Tex.  Civ.  A.)  52  SW  631); 

(2)  and  to  a  prior  landlord' b  lien 
(Betterton  v.  Gppsteln.  78  Tex.  443, 
14  8W  861). 

[bl  Pxotsotbm  to  Bli«rlir,~-The 
ehej|tff.  as  defendant  in  an  action  of 
tramass  by  the  real  owner,  cannot 
Justify  the  taking  of  goods  on  the 
ground  that  by  this  peculiar  rule  of 
law  the  title  of  his  vendee  was  vali- 
dated. State  V.  Hadlock.  62  Mo.  A. 
297;  Megee  v.  Belme,  39  Pa.  60. 

42.  Toung  V.  Kellar,  94  Mo.  &81,  7 
SW  298.  4  AmSR  405. 

43.  Orlgg  V.  Banks,  69  Ala.  811; 
Howard  v.  Traer,  47  Iowa  702;  Hal- 


back  T.  Hamilton  Ice  Ufg.  Co.,  7$  N. 
J.  L.  792,  72  A  86. 

[a]  A  deed  made  under  attach- 
ment proceedings  relates  l>ack  to  the 
date  of  the  levy  of  the  attachment 
Woodward  V.  Brown,  119  Cal.  28S,  61 
P  642,  63  AmSR  108;  Porter  V.  Pico, 
56  Cal.  166. 

44.  Sawyer  v.  Burr  is,  141  Ua  A. 
108,  121  SW  821. 

4B.  Tatmadge  v.  Seudder.  88  Pa.  617. 

4e.  Talmadge  v.  Seudder,  88 117. 

[a]  «hs  csaaoB  of  tba  rmS»  Is  that 
in  such  aase  the  wrong  Is  not  tbe  Il- 
legal selsuro  by  the  sheriff  but  the 
subsequent  act  of  the  purchaser  In 
taking  and  removing  the  property. 
Talmadge  v.  Seudder,  38  Pa.  617. 

47.  Rlea  v.  Rowland.  II  Fed.  657,  4 
McCrary  86. 

48.  Barker  v.  Barker,  47  N.  H.  841 
40.    Bruce  T.  Carlisle,  8  Ky.  Op. 

859. 

50.  Livingston  v.  Smith,  S  Pet.  (V. 
S.)  90,  8  U  ed.  67;  Lambert  Holst^ 
Bngine  Co.  V.  Bray,  117  Oa.  4,  48  SB 

371. 

VaUng  and  keevfag  poass— loa  tsa* 
•rally  see  supra  gj  591-606. 

[al  The  attaohlng  oSoer  oaaaot  be 
charged  as  a  wrongdoer  for  rttrntalag 
possession  until  satisfactory  evidence 
Is  given  him  that  the  attachment  has 
been  vacated,  although  the  debt  may 
have  In  fact  been  paid  and  the  at- 
tachment thereby  discharged.  Whe«l- 
er  v.  Nichols,  82  Uo.  288. 

[b]  Sals  of  park  of  propertj^— A 
sale  under  mesne  process  of  only  a 
part  of  the  property  attached,  oat 
for  an  amount  exceeding  both  plaln- 
tUTs  dalm  and  the  amount  the  oflSoer 
was  commanded  to  attach,  docs  not 
dissolve  the  attachment,  as  to  the 
balance  or  Impair  plaintiff's  lien  on  It- 
Marshall  v.  Town,  28  Vt.  14. 

[o]  writ  Issued  wUhont  ^vtboKtty. 
-—Where  an  officer,  after  attaching 
property,  discovers  within  the  time 
limited  for  making  his  return  that 
the  writ  was  Issued  without  plain- 
tiff's authoclt]r,  he  must  return  tbe 
property  and.  make  a  true  return  of 
all  the  facta  Williams  v.  Ivea.  3S 
Conn.  668. 

Bl.  PorthoomlnCi  rsptevy,  or  «!■> 
ohkrge  bonds  see  supra  ||  679-788.. 

82.   Betnm  of  propwty  or  vr»- 
ooeds  on  dissolntlon  of 
see  Infra  gg  1091-1096. 


VorlatM 


oaasSi  dovslo^MBta  and  ohaacsa  in  the  law  sse  cumulative  Annotations,  same  title,  page  and  note  miinb«r. 
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posed  of  if  it  had  remained  onsoM,'"  and  iboakl  not 
be  distributed  before  judgment  and  order  for  such 
distribution.'*  Furthermore,  in  case  of  dispute  aa 
to  tbe  ownership  of  attached  property,  the  court 
should  not  order  the  proceeds  of  a  sale  of  such 
property  to  be  paid  over  to  plaintiff  in  attaehment 
until  the  qneswrn  of  ownership  has  been  deter^ 
mined."" 

The  debtmr  may  become  a  party  to  a  money  mle 

against  the  sher^  by  an  attaching  creditor,  and 
may  plead  that  said  creditor  has  no  valid  lien  upon 
the  fund  in  the  sheriff's  hands,  being  the  proceeds 
of  the  sale  of  his  goods."* 

CMer  for  assessmont.  A  statute  providing  that 
the  court  shall  direct  the  elerk  to  make  an  assees- 
mmt  of  the  amount  to  which  each  attaching  cred- 
itor is  entitled  out  of  the  property  attached  does 
not  make  an  order  necessary  where  the  judge  of  the 
court  is  ex  officio  the  elei^  thereof.*' 


53.  Blchmond  v.  Collamer,  88  Vt. 
ts.  See  also  Hacfle  v.  Pearson,  8 
Ont  746. 

[a]  Tnrnlnff  over  prooeeds  to  sno- 

CMMT^Under  Rev.  St.  (1899)  j  39S, 
dlrecttnc  that  the  proceeds  of  the 
•ale  of  attached  property  may  be  dis- 
posed of  as  the  court  may  direct,  a 
sheriff  who  has  sold  the  attached 
goods  may,  under  order  of  the  JudRo 
hi  TBcatton,  turn  over  the  money  lo 
his  successor  fn  offlce,  and  a  second 
>tt&chinv  creditor  Is  not  entitled  to 
notice  or  the  appltcatfon  for  such  or- 
der. Tennett-StrlppHng  Shoe  Co.  v. 
Ifwni,  91  Mo.  A.  570  (holding  fur- 
ther that  Rev.  St.  [1899]  SI  896.  S99, 
relating'  to  the  appointment  of  a  re- 
ceiver in  attachment  caseS  and  the 
sheriff  acting  as  receiver  has  no  ap- 
plication where  the  Sheriff  Vias  sold 
the  attached  goods,  and.  pursuant  to 
order  of  the  Judge  In  vacation,  has 
turned  over  the  money  to  his  suc- 
cessor). 

[b]  If  tlis  ofllosr  dies  before  the 
order  of  distribution  and  to  the  time 
of  his  death  retains  the  money  as  a 
trust  fund,  separate  and  apart  from 
his  own  money,  he  is  guilty  of  no 
breach  of  his  official  bond  for  which 
taia  securities  could  be  made  liable. 
But  if  he  converted  the  money  in  his 
lifetime  or  so  mingled  it  with  his  own 
that  his  admlnlBtrator  cannot  dlatln- 
fulsh  Che  one  from  the  other  It  con- 
stitutes a  conversion  aad  a  breach  of 
his  olITcfal  bond.  State  Roberta, 
Zl  Ark.  280. 

[c]  WlMra  pevMiMtl  estate  and  aa 
Motty  of  zedenvtlon  were  attaehsd, 
after  which  the  equity  was  assigned, 
and  then  attached  in  another  suit 
against  the  debtor,  and  the  personal 
estate  was  sold  on  mesne  process, 
and  Judgments  were  recovered  and 
execatlona  Issued  In  both  suits.  It 
was  held  that  the  officer  was  bound 
(o  apply  the  proceeds  of  the  personal 
property  to  the  flrst  suit,  to  the  relief 
of  the  assignee  of  the  equity.  Por- 
bush  V.  Wltlard.  16  Pick.  (Mass.)  42. 

[d]  aiffht  to  attack  JnOffment  ra- 
gaJitog  paymant  of  proceeds  Into 
oout. — ^where  a  landlord's  claim  for 
rent  against  a  debtor  who  executed  a 
deed  of  trust  for  the  benefit  of  cer- 
tain creditors  was  fraudulent,  he 
could  not  complain  of  a  Judgment  re- 
quiring the  proceeds  of  the  rale  of 
property  conveyed  by  the  deed  under 
an  attachment  by  another  credftor  to 
be  returned  Into  court.  Baum  v. 
Corsfcana  National  Bank.  32  Tex.  Ctv. 

A  Ml,  7E  8W  sea^t^ 

[e]  Ab  attadgttf  orMUtov  lM  no 

Usa  on  a  fund  derived  from  'the  anle 
of  a  debtor's  property,  unless  It  Ib  de- 
rived from  a  sale  of  property  on 
which  his  attachment  has  b<>en'  lev- 
irt.    Houaton  v.  Nichols,  1  Ky.  Op. 

4  90. 

•  pavt  of  tlw  property 
BM  MoBff  to  dnaadaat. 


■ttmtn  did 


and  a  third  person  sued  plaintiff  for 
such  levy,  it  Is  error  to  order  all  tbe 
proceeds  of  the  sale  of  the  cattle  to 
be  turned  over  to  plaintiff  In  attach- 
ment. Lester  v.  RUey,  (Tex.  Civ.  A.) 
157  SW  468. 

54.  Tell  V.  Lawaon.  7  Ark.  852; 
State  V.  Hickman,  ISO  Uo.  «26,  51 
SW  S80;  State  v.  Finn,  98  Ho.  582, 
11  SW  »94,  14  AmSR  664. 

[a]  Tlw  oowt  haa  ao  authority  to 
ocder  a  fund  In  the  hands  of  the  levy- 
ing otncers,  realised  from  the  sale  of 
the  property  attached,  to  be  paid  over 
to  plaintiff  before  a  final  Judgment 
on  the  attachment.  Lambert  Hoist- 
ing Engine  Co.  v.  Bray,  117  Oa.  4,  48 
SB  S71. 

[b]  XOnay  mlas  are  In  the  nature 
of  equitable  proceedings,  and  where  a 
fund  is  in  the  hands  of  the  sheriff, 
arising  from  sale  of  a  debtor's  prop- 
erty In  attachment,  for-  distribution 
by  the  court  among  his  creditors,  and 
there  Is  no  lien  -on  the  fund  or  the 
property  from  the  sale  of  which  the 
fund  was  realized,  it  should  be 
awarded  to  either  debtor  or  his  cred- 
itors equitably  entitled  to  receive  It. 
Wright  V.  Brown,  7  Oa.  A.  889,  86  SB 
1034. 

[cl    Bight  to  rae  fw  proeeeda.— A 

sheriff  cannot  be  anad  by  attach- 
ment plaintiff  for  tha  proeeeda  of 
perishable  pnmerty  taken  and  sold 
by  him  by  onm  of  the  court,  until 
the  court  shall  make  an  order  upon 
him  after  final  Judgment  in  the  at- 
tachment suit  to  pay  the  money  to 
plaintiff.  Ten  v.  Lawson,  7  Ark.  862: 
State  V.  Hickman,  150  Mo.  826.-61  SW 
080;  State  v.  Finn,  98  Mo.  6S8,  11 
SW  994.  14  AmSR  664. 

[d]  Where  one  creditor  only  oh- 
tains  Judgment  in  -a  suit  commenced 
by  writ  of  attachment.  It  Is  not  nec- 
essary that  the  order  of  sale  of  the 
property  attached,-  authorised  by  the 
statute,  should  require  the  money 
arising  from  the  sale  to  be  paid  into 
court;  but  If  It  requires  the  same  to 
be  paid  to  plaintiff  this  will  not 
vitiate  either  the  order  or  the  pro- 
ceedings under  It.  Peo.  v.  Judges 
Calhoun  Cir.  Ct.,  1  Dougl.  (Mich.)  417. 

[el  railwa  to  •saottta  hoad^-Hlt  Is 
error  to  pay  over  to  plaintiff  tJKjpro- 
ceeds  or  attached  property  without 
the  execution  of  the  bond  required  by 
Civ.  Code  i  440.  Rowsseau  v,  Sheck- 
ler,  6  Ky.  Op.  282. 

B6.  Simmons  Clothing  Co.  v.  Da  Via, 
8  Ind.  T.  879.  58  SW  66?. 

[a}  Interplea  la  aevaral  attaoh- 
manta. — Where  several  separate  at- 
tachment suits  are  begun  against  an 
insolvent  debtor  and  a  creditor  files 
an  interplea  in  each  case,  claiming 
the  attached  property  which  by  con- 
sent of  all  platntifTs  is  sold,  the  pro- 
ceeds to  be  paid  into  court  to  await 
the  order  of  the  court,  no  dlapoaition 
can  be  made  of  them  until  all  tha 
autta  are  disposed  of.  State  v.  Hock- 


Priwity  of  dalm  for  ketirfait  property.    In  a 

proceeding  by  foreign  attachment  it  has  been  held 
that  the  home  defendant^  having  property  of  the  ab- 
sent defendant  in  his  possession,  for  tbe  keeping 
of  which  the  absent  defendant  was  indebted  to  him, 
was  entitled  to  have  his  claim  first  satisfied  out  of 
the  property,  aa  against  the  attaching  creditor." 

[(  809]  b.  Notice.  It  is  proper  that  defendant 
should  have  notice  of  an  order  of  distribution."' 

610]  c.  Belease  of  Property  under  Excessive 
Levy.  Where  there  is  an  excessive  levy,  the  error 
should  be  corrected  by  procuring  a  release  of  the 
property  in  excess  of  what  is  sufficient  to  satisfy  the 
writ  and  not  by  discharging  the  attachment  alto- 
gether." 

811]  d.  According  to  Priority  of  Uen.'^  An 
between  several  attaehment  creditors,  the  proceeds 
of  the  sale  of  attached  property  should  be  applied 
aceordii^  to  the  {uiori^  of  the  attachment  Iibbb.** 

aday,  132  Mo.  227.  SS  SW  812. 

se.    Wynne  v.  Millers,  61  Oa.  84S. 
67.   Rawles  v.  Peo.,  2  Colo.  A.  661, 
31  P  941. 

B8.  Williamson  t.  Qayle,  7  Oratt 
(48  Va.)  162. 

09.  Morrow  v.  Smith,  4  B.  Hon. 
(Ky.)  99. 

[a]  Kherl^B  duty.— Aa  between 
different  attaching  creditors,  a  subse- 
quent one  may  move  that  the  sheriff 
be  required  to  pay  over  to  him  the 
proceeds  of  the  goods  attached  by 
all,  and  it  Is  the  sherifTs  duty  to 
notify  the  other  creditors  if  he  would 
have  the  decision  on  the  motion  bind- 
ing upon  them.  Dlxey  v.  Pollock,  8 
Cal.  570. 

so.  Moses  V.  Arnold,  43  Iowa  187, 
22  AmR  889  (holding  that,  wiien 
causes  of  action  authorizing  attach- 
ment are  united  with  others  not  au- 
thoriaing  such  remedy,  the  error 
should  be  corrected  by  reducing  the 
amount  of  property  held  until  It  Is 
sufnclent  to  cover  only  the  causes  of 
action  authorlalng  attachment).  See 
also  McConnell  v.  Kaufman,  6  Wash. 
686,  S3  F  782.    And  see  supra  |  462. 

[a]  Baleaaa  of  pgopertj  not  la 
nortffago^If  a  chattel  mortgage 
held  by  an  attaching  creditor  wno 
haa  caused  attachment  to  be  levied 
upon  tbe  same  and  other  property  is 
ample  security  for  the  debt  with  In- 
terest and  costs,  the  court  may,  upon 
proper  application,  discharge  so 
much  of  the  property  not  covered  by 
the  mortgage  as  Is  not  necessary  to 
satisfy  the  claim.  Clyde  State  Bank 
V.  Mottin,  47  Kan.  465,  28  P  200. 

ei.   Prlorltlea  botwarat 
Attachment  and  other  liens  or  claims 

see  supra  fl  647-669. 
Simultanaoua  attachment  aee  aupra  I 
689. 

Successive  attachments  aee  supra  19 
580-688. 

ea.  Woodward  v.  Liahman,  80  N.  J. 
U  686,  688,  78  A  701  [clt  CycJ. 

[a]  Wrongfttl  dlspossaaalon  of  ofl* 
oar  mating  flrat  lavy. — ^Where  a  con- 
stable Is  in  possession  of  property 
under  attachment  out  of  the  small 
cause  court,  and  la  wrongfully  dla- 
poesessed  by  the  sheriff  under  a  eub- 
sequent  attachment  out  of  the  circuit 
court,  and  the  property  Is  sold  by  the 
auditor  in  the  latter  proceeding,  the 
circuit  court  on  proper  application 
will  order  the  proceeds  applied  ac- 
cording to  theprlority  of  the  attach- 
ment llena  Woodward  v.  Liahman. 
80  N.  J.,L.  586.  78  A  701. 

rb]  .i^eot  of  reoovary  of  dam- 
agea  for  wrosgfal  attaehment. — 
Where  property  was  sold  subject  to 
Mens  of  two  attachments,  the  pro- 
ceeds paid  Into  court  and  defendant 
recovered  damages,  on  his  answer,  al- 
leging that  the  first  attachment  was 
wrongful.  It  was  held  that  the  proper 
dlapoaition  of  the  proceeds  waa  as 
follows:    The  amount  recovered  by 
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Bat  it  has  been  held  that  where  an  attaohment  is 
held  void  as  to  subseqaentty  attaching  creditors 
who  have  proved  their  claim  and  joined  in  a  com- 
mon suit  for  their  mutual  benefit,  the  court  may 
distribute  the  fund  among  them  pro  rata  instead 
of  in  the  order  of  the  liens  of  their  respective  at- 
tachments." 

812]  e.  Upon  Dissolutioii,  Belease,  or  Pay- 
ment. Where  plaintiff  voluntarily  releases  an  at- 
tachment,** or  wliere  he  succeeds  in  the  action  and 
defendant  pays  the  judgment,<"f  or  where  the  at- 
tachment is  dissolved,**  or  the  lien  thereof  is  lost," 
the  officer  should  retnm  to  defendant  the  property 
held  or  the  proceeds  thereof  in  case  it  has  been 
sold. 

[i  813]  f.  Arolication  of  Sorplns.  A  creditor 
under  ,  whose  writ  property  eoald  not  be  seized  be- 
cause it  was  held  by  an  officer  of  another,  juris- 
diction, under  aaothOT  writ,  may  intervene  in  the 
suit  in  which  the  attachment  was  made  and  share 
in  the  distribution  of  the  proceeds  remaining  after 
satisfyiiur  the  firat  attachment,**  and  a  mortgw^ 
lien  perKcted  before  the  levy  of  a  second  attain- 
ment will  be  entitled  to  sa'tifflaetion  out  of  ^e  sur^ 
plus  proceeds  of  sale  under  a  prior  attachment.** 


Where  a  mortgagor  assigns  his  equity  of  redemption 
after  it  is  attached,  and  the  officer  afterward  sells 
it  upon  the  attaching  creditor's  exeention,  which 
is  satisfied  by  a  part  of  the  proceeds,  and,  having 
no  notice  of  the  assignment,  applies  the  surplus 
in  satisfaction  of  another  attachment  ezeentios 
against  the  mortgagor,  he  is  not  answeraUe  to  the 
assignee  for  such  surplus.^* 

1^6  sale  of  propw^  as  perisbaUe  does  not  affect 
the  right  of  subsequently  attaching  creditors  to 
participate  in  the  proceeds.'^ 

[$  814]  g.  RiglitB  as  to  Interest  on  Froeeedt 
Where  attached  property  becomes  changed  into 
money  in  the  officer's  hands  and  is  invested  by  him 
so  as  to  prodnee  interest,  such  interest  bd<mgs  to 
the  party  entitled  to  the  money  and  not  to  tlu  of- 
ficer." 

H  a.  PiocMdings  by  Tmstaei  or  Andtton 
— ^1.  In  GworaL  Some  of  the  attaohment  acts  eon- 
template  a  proceeding  somewhat  analogous  to  pro- 
ceedings in  mvolnnta^  bankruptcy  by  the  appoint- 
ment of  anditors  or  tnistees  to  administer 
debtor's  estate^'  and  adjust  the  claims  of  all  the 
creditors  who  come  in  under  the  attachment'' 
816]  .  2.  F0wen  and  Duties.  It  is  the  duty  of 


defendant  oa  damases  should  be  de- 
ducted from  the  recovery  of  the  first 
attaching  creditor  on  the  merits  of 
his  clatm,  the  balance  of  his  clalra  to 
be  satisfied  from  the  proceeds  of 
sale,  and  what  remained  of  these  pro- 
ceeds should  be  applied  to  the  claim 
of  the  second  attaching  creditor. 
Blum  T.  Stein.  68  Tex.  608,  5  SW  454. 

[c]  An  kttMliliiff  QTMUtor  wlio 
pays  a  JvdcnMat  la  tmpMs  on  ac- 
count of  the  wrongful  attachment  by 
himself  and  other  creditors  Is  not 
estopped  to  claim  the  proceeds  of 
sale  thereof,  paid  to  one  of  the  other 
attaching  creditors,  by  the  fact  that 
he  did  not  object  to  such  payment. 
Oriel  V.  Pollak,  105  Ala.  249,  16  S  704. 

[d]  £a«hM  la  movtag  for  dlatrl- 
bntlon  of  proceeds  cannot  be  Imputed 
to  on«  attaching  creditor  whereby  an- 
other may  acquire  priority  over  him. 
State  V.  Hickman,  IM  Mo.  626.  SI  SW 
680. 

63.  Craig  v.  California  Vineyard 

Co.,  80  Or.  43,  46  P  421. 

64.  Levy  v.  McDowell,  4K  Ter.  220. 

65.  Neely  v.  Munnich,  27  Misc.  507, 
68  NTS  816. 

[a]  A.  SMM  deposit  with  the  clerk 
of  the  court,  by  a  defendant  in  an 
attachment  suit,  of  the  amount  of  the 
Judgment  rendered  against  him  in  the 
suit  Is  not  such  a  payment  of  the 
Judgment  as  to  entitle  him  to  a  re- 
lease of  the  property  attached  In  the 
suit  Sagely  v.  Llvermore,  46  Cal. 
613. 

ee.  See  Formoso  First  Nat.  Bank  T. 
Llvlngood,  83  Kan.  118.  10»  P  987. 

[a]  Datwailaatloa  of  olalm  to  pro> 
OMds  whlto  la  owrtody  of  law. — 
Where  property  Is  attached  and  -sold 
and  converted  Into  money,  and  there- 
after the  attachment  la  dissolved  and 
the  action  dlsmlsBcd.  the  court  may, 
while  the  money  remains  in  the  cus- 
tody of  Its  omoera,  determine  the 
claim  of  plaintiff,  who  claimed  a 
chattel  mortgage  on  the  property,  as 
to  hla  right  to  the  proceeds  of  the 
sale.  Instead  of  defendant  In  the  ac- 
tion. Formoso  First  Nat.  Bank  v. 
Llvingood,  83  Kan.  118.  109  P  987. 

[b]  Xelatioa  of  plalatUt  to  pxo- 
oeeds. — Where  an  attachment  Is  dis- 
solved plalntifTs  relation  to  a  fund 
realized  by  sherlfTs  sale  of  the  prop- 
erty Is  that  of  any  other  simple  con- 
tract creditor,  and  he  fs  not  Interest- 
ed In  such  a  way  as  to  entitle  him 
to  demand  an  Issue  In  a  matter  of 
the  distribution.  In  re  Jones,  2  Kulp 
<Pa.)  126. 

6T.  Wright  T.  Brown.  7  Oa.  A.  S8S, 


66  SB  1034  (holding  that  where  the 
aherlfr  levied  an  attachment  on  per- 
sonal property  of.  a  perishable  na- 
ture and  sold  It  under  a  "short  or- 
der." and  the  attachment  proceeding 
subsequently  becomes  void  and  loses 
Its  Hen  because  of  ■  the  failure  of 
plaintiff  in  attachment  to  file  his 
declaration  at  the  first  term,  the 
money  remaining  In  the  hands  of  the 
sheriff  primarily  belongs  to  defend- 
ant In  attachment). 

[a]  BlgAt  Of  trne  owaer  to  follow 
property. — It  the  title  to  the  prop- 
erty sold  as  the  property  of  defend- 
ant In  attachment  was  In  a  third  per- 
son by  reason  of  his  having  reserved 
It  in  writing  as  security  for  the  pur- 
chase money,  that  third  person  may 
waive  his  right  to  follow  the  property 
and  recover  It  from  the  purchaser  at 
the  sale,  and  In  that  event  can.  on 
money  rule,  have  the  proceeds  of  the 
sale  applied  on  hla  debt  notwith- 
standing he  gave  public  notice  on  the 
day  of  the  sale  that  whoever  bought 
would  buy  subject  to  his  title.  Wright 
V.  Brown,  7  Ga.  A.  889,  66  SB  1034. 

68.  Ooodbar  v.  Brooks,  67  Ark.  460. 
22  SW  96. 

[a]  Aotlona  la  state  aad  federal 
ooarts. — (1)  Where  in  attachment  in 
a  state  court  the  sheriff  cannot  selie 
the  property  .  because  it  is  in  poa- 
session  of  the  United  States  marshal 
under  an  attachntent  from  the  fed- 
eral court,  the  creditor  In  the  first 
writ;  although  residing  in  the  same 
state  with  defendant,  may,  on  service 
of  notice  of  his  claim  on  the  marshal. 
Intervene  In  the  federal  court  and,  on 
showing  a  properly  adjudicated  claim, 
share  in  his  proper  order  In  the  pro- 
ceeda  of  the  sale.  Gumbel  v.  Fit- 
kin.  124  V.  S.  131,  8  set  879,  81  L. 
ed.  374.  (2)  So  also,  where  prop- 
erty has  been  seised  by  an  officer  un- 
der an  attachment  In  a  suit  In  a  state 
court,  who  prevents  the  United  States 
marshal  from  taking  possession  un- 
der a  subsequent  writ  In  a  suit  In  the 
federal  court,'  the  creditor  In  the  lat- 
ter eult-  may  Intervene  In  the  former 
and  have  the  residue  of  the  proceeds 
after  satisfying  the  first  writ  ap- 
plied upon  his  claim;  Ooodbar  v. 
&ooks.  67  Ark.  450,  2S%SW  96. 

89.   Hurt  v.  Itedd.  itrtUar.  85. 

70.  Bacon  v.  Leoimrd,  4  Pick. 
(Mass.)  277  [dlst  Clailt  <v.  Austin.  S 
Pick.  (Mass.)  Sis,  where  the  sheriff 
had  notice  of  .the  right  of  the  as- 
signee to  the  equity  of  redemption, 
and  paid,  over  the  surplus  to  hbn,  the 
assignee's  right .  being  precedent  to 


the  right  under  the  other  execution]. 

71.  Donk  V.  Alexander,  117  HI.  3!D, 
7  NE  672. 

[a]  Only  attacUag  oredttozs  csd 
share.  In  Manitoba.  Robinson  v.  Gra- 
ham, 16  Man.  69. 

[b]  Vlier*  two  attaolunents  Iwi* 
fVoai  dUtereat  dlstrlot  oovxts  at  dif- 
ferent times  and  the  sheriff  levies  on 
personal  property  by  virtue  of  both, 
the  court  from  which  the  second  at- 
tachment issues  may  make  an  order 
for  the  sale  of  the  property,  but  It 
has  no  power  to  dispose  of  the  fund 
arising  from  the  sale  other  than  the 
surplus  remaining  after  the  claim  of 
the  first  attaching  creditor  Is  sstls- 
fied.   Weaver  v.  Wood,  49  Cal.  2*7. 

7a.    Richmond  v.  Collamer,  U 
68. 

[a]  When  th»  ofBosv  deposits 
tbe  pvooeeds  of  sale  la  a  Mvtigi 
bank  he  is  liable  for  interest  received 
on  such  deposit.  Jaekson  v.  Smith. 
St  N.  H.  9. 

TS.  See  McCready  v.  Quardbms  ot 
Poor,  9  Serg.  ft  R.  (Pa.)  94,  11  AmD 
667. 

[a]  Blsqm^ofttloa  by  latsnst- 
Bnbatltatioa. — Where  auditors  ap- 
pointed In  an  attachment  proceeding 
are  shown  to  be -Interested  In  the  salt 
others  will  be  substituted  on  motion. 
Anonymous,  16  N.  J.  L.  865. 

[b]  All  matt  qaalUy  bat  aiafoittr 
auky  aot.^ — Under  the  Pennsylvania 
act  of  1807  three  trustees  must  b« 
appointed  and  must  qualify  before 
any  can  act;  but  If  they  all  qnallfr 
the  acts  of  a  majority  will  bind. 
Thus,  where  all  the  trustees  bare 
qualified  and  one  afterward  dies  the 
other  two  may  sue  in  the  name  of 
all.  McCready  v.  Guardians  of  Poor, 
9  Serg.  &  R.  (Pa.)  94,  11  AmX>  667. 

[c]  Compeaaatloa  aad  allowaaMi. 
—Under  the  former  New  York  Ab- 
sconding Debtors  Act  the  tmsteea 
were  entitled  to  reasonable  counsel 
fees,  to  costs  accrued  in  the  prosecu- 
tion of  a  certiorari,  although  the 
commissioner's,  decision  was  con- 
firmed by  the  court,  and  to  commis- 
sions on  such  sum  as,  on  compro- 
mise, was  paid  by  the  debtor  to  at- 
tachment creditor,  although  the 
money  did  not  «oroe  to  their  hands 
Matter  of  Bunch.  12  Wend.  (N.  T.) 
280. 

7-%.  See  In  re  Bonnaffe.  28  n.  T. 
169  faff  33  Barb.  469.  18  HowPr  16]. 

[a]  All  oredUon  of  defMdaat  am 
•atMed  to  ooaie  In  under  the  attach- 
ment and  share  In  the  diatrfbntloii. 
Plunkett  V.  Moore,  4  Harr.  (Del.)  879: 


Wvr  latar  mmm,  dereloBnMita  and  tfhaafM  ia  tha  imitijuit  cumulaUve  Aanotatioaa,  same  tltl^j^ac*  aad  ute  aoBiber. 
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the  trustees  or  auditors  to  ascertain  aiKl  adjust  the 
demands  of  all  creditors  of  defendant  who  come  in 
imder  the  writ.'''  Upon  their  appointment  all  the 
estate  of  the  debtor  vests  in  them/'  and  they  may 
sell  so  much  thereof  as  is  sufficient  to  pay  defend- 
ant's debts/'  restoring  to  the  debtor  the  surplus 
left  after  such  payment"  They  may  sue  for  and 
recover  property  fraudulently  transferred  the 
debtor  Iwfore  the  issue  of  the  writ/'  or  maintain 
an  action  against  the  sheriff  for  loss  of  the  at- 
tached goods  through  negligence.^**  In  an  aetion  by 
a  trustee  for  instruction  as  to  the  adminietration 
of  the  trust,  neither  the  officer  holding  a  warrant 
of  attachment  against  the  depositor  nor  the  de^si- 
toiy  of  the  fund  need  be  made  parties  if  plaintiff  in 
the  attachment  suit  has  been  joined.*^ 
[(  817]    3.  UabiUtiee.   The  powers  of  the  trus- 


tees are  not  of  a  purely  ministerial  nature,  and 
where  they  have  fteted  in  good  faith  they  cannot 
be  held  responsible  for  an  error  of  judgment  or  a 
mistake  of  law.^^  They  can  be  compelled  to  ac- 
coimt  either  by  a  creditor  or  by  the  debtor;*^  but 
no  aetion  by  a  creditor  will  lie  against  them  until 
they  have  been  called  before  the  court  which  ap- 
pointed them  to  settle  their  accounts.^  When  trus- 
tees under  an  abseonding  debtor's  act  are  sued  by 
a  creditor,  they  may  avaU  themselves  of  the  statute 
of  limitations  to  the  same  extent  that  the  debtor 
might  in  an  action  against  him.^" 

[$  818]  4.  Beport  and  Action  Thereon.  The 
trustees  or  auditors  must  return  their  report  to 
the  court  for  final  judgment  within  the  time  speci- 
fied by  the  statute.^'  The  court  may  inquire  into 
the  merits  of  the  matters  involved  and  set  the  re- 


Matter  of  BonnalCe.  23  N.  T.  169  [aff 
31  Barb.  469,  18  HowPr  IB]:  Matter 
of  Coates.  3  Abb.  Dec  (N.  Y.)  2S1.  12 
HowPr  344  [rev  13  Barb.  4G2]. 

[b]  A  ondltor  wltoM  d«1>t  U  not 
dm*  may  apply  to  the  court  In  the 
Aame  manner  aa  If  U  were  due,  de- 
duetlne  a  rebate  of  lecal  Interest. 
Devlan  t.  Wella,  66  N.  J.X.  213,  47  A 
4«7. 

[c]  WliMi  oredltor  mmj  applr. — 

To  entitle  a  creditor  to  a  dfvldend 
under  the  Absconding  Debtors  Act 
(1  N.  Y.  Rev.  U  157  |  2),  he  must 
have  been  such  {it  the  flrat  publica- 
tion of  the  proceedings  under  the 
statute.  He  could  not  prove  his  claim 
after  payment  of  a  second  dividend. 
Matter  of  De  Peyster,  S  Cow.  (N.  Y.) 
E6C. 

[d]  cnalm  hr  statei  dMdead  nuUto 
Mora  aotloc^Where  auditors  made 
a  dividend  before  notice  of  a  debt  due 
to  the  oommonwealth,  which  accrued 
previously  to  Issuing  the  attachment. 
It  was  held  that  tbe  commonwealth 
was  entitled  to  no  preference.  Hol- 
llnswortb  v.  Uamelln,  1  Dall.  (Pa.) 
151,  1  U  ed.  77. 

[e]  AmtlrlBff  creditor  cannot  at- 
taek  attaohment^An  applying  cred- 
itor cannot  claim  the  benefit  of  a 
writ  of  attachment  by  entering  a  rule 
for  his  admission  and  presenting  hfs 
demand  to  the  auditor,  and  afterward 
attack  Its  validity  on  exception  to  the 
auditor's  report.  'Westcott  v.  Sharp, 
SO  N.  J.  L.  392,  13  A  243. 

[f]  Xolden  of  liens  of  attaoh- 
Bient  iB  tlw  small  oaos*  court,  levied 
under  P.  U  (1901)  p  173  I  37,  exe- 
cuted prior  to  an  attachment  out  of 
the  circuit  court,  who  have  prose- 
cuted  their  suits  to  Judgment  and 
exscutlon,  are  not  required  to  apply 
to  the  auditor  appointed  In  the  cir- 
cuit court  to  have  the  amounts  due 
them  audited  before  making  his  re- 
port. Woodward  v.  Ushman,  80  N. 
J.  U  586.  78  A  m. 

75.  See  Stewart  v.  Walters,  41  N. 
J.  U  430. 

[al  murtlona  ammt  mm  oommon- 
law  auOltota. — In  New  Jersey  the 
statute  does  not  prescribe  with  par- 
ticularity the  powers  and  duties  of 
such  officers,  but  it  la  held  that  their 
functions  are  the  same,  and  that  they 
are  to  be  governed  by  the  same  rules 
ap  common-law  auditors.  Stewart  v. 
Walters.  41  N.  J.  U  430.  See  gen- 
erally References. 

[b]  OontMtlBff  jndnisnt  offered 
In  •▼Uaoos  by  wmanVm. — The  credi- 
tors may^  contest  a  Judgment  In  cog- 
novit entered  in  favor  of  attachment 
plaintiff  In  another  court  when  it 
is  offered  In  evidence  before  the  au- 
ditors. Stewart  v.  Walters,  38  N.  J. 
V.  274. 

fc]  mtftsf  anlnst  fraadnlent 
claim. — In  the  case  of  attachment, 
where  plaintiff  imposes  a  fictitious 
or  satisfied  claim  upon  the  auditors, 
or  concaals  from  them  any  fact  tend- 
ing to  show  that  his  claim  is  not 
be  commit*  a  fraud  upon  the 

[8  C  Jv-14] 


ing  t 
valid. 


absent  defendant,  against  which 
equity  will  relieve.  Tomkins  v. 
Tomklns,  11  N.  J.  Kq.  512. 

[d]  A  statntory  uxmvaMou  Claimed 
by  debtor's  wife  cannot  be  considered 
by  the  auditor,  his  duty  being  merely 
to  ascertain  the  claims  of  plaintiff 
and  other  applying  creditors  and  to 
report  on  them.  Westcott  V.  Sharp, 
50  N.  J.  U  392,  13  A  243. 

[e]  If  a  damand  be  niilianldated 
the  trustees  may  assess  and  deter- 
mine the  damages  In  like  manner  as 
a  Jury.  Hatter  of  Negus,  7  Wend. 
(N:  Y.y  499. 

if]    Vrefaranoe;     claim  against 
tor  aa  exsoator. — ^A  claim  against 
the  debtor  as  executor  Is  entitled  to 

? reference  In  the  distribution  of  the 
unda  In  the  hands  of  the  trustees. 
Matter  of  Faulkner,  1  HowPr  (N.  T.) 
207. 

76.  Lee  v.  Hunter.  1  Paige  (N.  Y.) 
519;  Mccormick  v.  Miller.  3  Penr.  & 
W.  (Pa.)  230;  Ankrim  v.  Woodward, 
4  Rawle  (Pa.)  345;  Henisler  v.  Fried- 
man, 1  Phila.  (Pa.)  290. 

[a]  Mo  anit  can  bs  maintained  by 
tbe  debtor  in  relation  to  his  estate 
withou  t  Joining  the  trustees.  Lee 
V.  Hunter.  1  Paige  (N.  Y.)  619. 

[b]  A  bin  wiu  not  U«  by  a  i«dff- 
nunt  oreditor  after  the  appolnitnent 
of  trustees  to  reach  property  of  the 
debtor  alleged  to  be  holden  by  third 
persons  In  trust  for  him.  Whltmarsh 
V.  Campbell,  2  Pai?e  (N.  Y.)  67. 

[c]  Where  p»opsrtj  wfld  on  wew» 
tioa^Where  the  absconding  debtor's 
property,  attached  In  domestic  at- 
tachment, waa  sold  on  execution,  the 
trustees  are  entitled  to  the  residue 
of  money  in  the  sherllTs  hands  after 
satisfaction  of  the  ezecutloo,  al- 
though they  did  not  show  that  they 
had  advertised  for  the  credltom  to 
come  In,  Kbert  v.  Spangler,  8  Penr. 
&  W.  (Pa.)  389. 

[d]  Slaoorsry  of  property. — In 
New  Jersey,  after  defendant  has  en- 
tered his  appearance  without  giving 
bond,  the  auditor  has  no  power  to 
proceed  for  the  discovery  of  other 

Sroperty  of  defendant.    Jackson  v. 
ohnson,  SI  N.  J.  L.  457.  17  A  959. 
^^77.   See  Orr  v.  Post.  Hopk.  (N.  T.) 

[a]  JTo  more  than  enongh  to  par 
the  debts  of  defendant  can  be  sola, 
Orr  v.  Post,  Hopk.  (N.  Y.)  11. 

{b]  BQUity  will  set  aside  a  sal* 
of  land  (i)  by  auditors  where  such 
sale  is  infected  with  fraud  (Bellows 
V.  Wilson,  29  N.  J.  Eq.  124  [rev  on 
other  grounds  30  N.  J.  Ea.  2821; 
Hodgson  V.  Parrell,  15  N.  J.  Eq.  88), 
(2)  or  where  the  auditors  sold  in  one 
parcel  several  distinct  tracts  of  land 
which  might  reasonably  and  conven- 
iently have  been  sold  separately  and 
the  sale  of  a  part  would  have  been 
sufficient  to  pay  all  the  claims  under 
the  attachment  (Johnson  v.  Garrett, 
16  N.  J.  Eq.  31).  (3)  But  a  deed  to 
purchasers  under  a  Judgment  and 
sale  made  by  an  auditor  In  attach- 
ment cannot  be  avoided  on  the  ground 
of  false  claims  by  the  creditors,  and 


Irregularity,  fraud,  and  Inadequate 
price  realised  at  the  sale  vrlthout 
making  the  creditor  and  auditor  par- 
ties; and  where  the  purchasers  arc 
not  charged  with  fraud,  relief  against 
them  will  be  granted  only  on  equit- 
able terms,  such  as  offering  to  re- 
fund the  purchase  money.  Wilson  T. 
BeUowB,  30  N,  J.  Bq.  282  [rCT  89 
N.  J.  Eq.  124]. 

[c]  UablUty  of  tmatMs  on  avic- 
tlon  of  pnrohaser, — Where  the  trus- 
tees of  an  absconding  debtor,  ap- 
pointed under  the  statute,  sell  the 
debtor's  lands,  and  give  a  deed  con- 
veying all  his  right  and  title,  they 
are  not  liable  to  refund  on  tbe  pur- 
chaser's being  evicted.  Murray  v. 
RIngwood  Co.,  2  Johns.  Cas.  (N.  Y.) 
278. 

78.  Matter  of  Randall.  1  Cat  (N. 
Y.i  513;  Lee  V.  Hunter.  1  Falge  tN. 

Y.)  519. 

79.  Ankrim  T.  Woodward,  4  Rawle 

(Pa.)  845. 

[a]  Check  racalTsd  befora  noUoa 
of  attachment. — ^Where  the  debtor 
transferred  to  a  third  person,  before 
the  latter  had  notice  of  the  attach- 
ment, a  check  for  the  payment  of 
money  which  he  applied  to  the  pay- 
ment of  a  debt  for  which  he  was 
security  for  the  attachment  debtor, 
it  was  held  that  an  action  for  money 
had  and  received  would  not  lie  by  the 
trustees  against  such  third  person  to 
recover  the  amount  of  the  check.  An 
action  for  money  had  and  received 
admits  that  defendant  received  the 
money  fairly;  and  the  check  having 
been  given  before  such  third  party 
had  notice  of  the  attachment  the  title 
to  tbe  money  transferred  did  not  vest 
In  the  trustees  at  the  time  of  the  at- 
Uchment.  Rutter  V.  Gable,  1  Watts 
&  S.  (Pa.)  108. 

80.  Acker  t.  Wltherell.  4  Hill  (N. 
Y.)  112. 

81.  Coe  V.  Beckwlth,  31  Barb.  <N. 
Y.)  339. 

83.  Bradley's  App.,  89  Pa.  614 
(where  the  trustees  acted  under  ad- 
vice of  counsel). 

[a]  XlabUltT  for  loss  of  funds  d^ 
posited  la  bank^Where  a  trustee  in 
domestic  attachment  In  good  faith 
deposited  the  funds  of  the  trust, 
pending  the  confirmation  of  his  ac- 
count, in  a  bank  of  good  standing  and 
repute  subject  to  his  check,  he  was 
not  responsftle  for  a  loss  occasioned 
by  the  unexpected  failure  of  the  bank 
before  final  confirmation  of  the  ac- 
count, especially  where  he  acted  un- 
der the  advice  of  counsel.  Breneman 
V.  Myltn.  12  Pa.  Co.  324. 

83.  Htitter  of  Cascaden,  2  Johns. 
<::a8.  (N.  Y.)  107,  Col.  Gas.  117,  CoL 
&  C.  Ciis.  116. 

84.  Peck  V.  Randall,  1  Johns.  (N. 
Y.)  165:  Wllhelm  v.  UUey,  6  Serg.  & 
R.  (Paj  137. 

86.  Feck  V.  Randall.  1  Johns.  (N. 
Y.)  188. 

86.  See  Taylor  v.  Woodward.  10 
N.  J.  L.  1. 

[a]  BstMurioB  of  tlma.— In  New 
5ersey  the  court  out  of  which  the 
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port  aside  and  refer  the  matter  back  to  the  audi- 
torB,^^  or,  if  the  evidence  given  bfefore  them  be  Bent 
with  the  report,  the  court  may  supersede  the  find- 
ing of  the  anditon  and  itself  render  the  proper 
judgment." 

1%  819]  H.  Charges  for  Care  and  Preservation 
of  Property — 1.  Bights  as  to — a.  In  OeneraL  As  it 

is  the  duty  of  an  officer,  under  a  writ  of  attach- 
ment, to  take  and  retain  possession  of  the  property 
levied  upon  at  his  peril,^°  he  is  entitled  to  reim- 
bursement of  actually  necessary  and  reasonable  ex- 
penses incurred  by  him  in  the  performance  of  this 
duty,'**  snch  as  the  compensation  of  a  keeper  whom 
he  has  put  in  charge  of  the  property,*^  or  the  ex- 
pense of  regaining  possession  of  property  whioh  has 
wrongfully  been  taken  out  of  his  hands.'^  A  cus- 
todian appointed  by  the  levying  officer  to  care  for 
live  stock  attached  is  entitled  to  reasonable  com- 
pensation for  the  care,  feed,  and  stabling  of  such 
stock  from  the  time  of  his  appointment  until  noti- 
fied of  the  release  of  the  attachment;""  but  a  claim- 
ant of  live  stock,  who  remains  in  possession  thereof, 
notwithstanding  an  attachment,  without  giving  the 
bond  required  by  statute,  is  not  entitled,  on  vaca- 
tion of  the  attachment,  to  recover  from  plaintiff  in 
the  attaehment  for  taking  care  of  sneb  live  stock.** 


attachment  Issues  has  power  to  ex- 
tend the  time  within  which  the  audi- 
tors may  make  their  report.  Taylor 
v.  Woodward,  10  N.  J.  L.  1. 

[hi  Wlua  JvdffiiMiit  nuiT  1>*  mt- 
d«red.^ — Under  the  New  Jersey  stat- 
utes Judgment  cannot  be  rendered  on 
the  report  untU  It  has  been  on  file 
for  ten  dayB  and  has  been  approved 
by  the  court  or  a  Judse.  Plum  v. 
Lugur,  49  N.  J.  L.  557,  f  A  779. 

B7.  Stewart  v.  Walters.  38  N.  J.  L. 
iH;  Phcenlx  Iron  Co.  v.  New  York 
Wrought  Iron  R.  Chair  Co..  27  N.  J. 
li.  484;  Taylor  v.  Woodward,  10  N.  J. 
L,  1;  Berry  v.  Callet,  «  N.  J.  L. 
179. 

[a1  ObIt  In  »  euar  (uui*  win  the 
court  set  aalde  the  report.  In  re 
Negus,  10  Wend.  (N.  TJ  499;  Cox  v. 
Pearoe,  7  Johns.  (N.  X>  298.  See 
also  In  re  Negus.  10  Wend.  (N,  T.) 

88.  Stewart  v.  Walters.  41  N.  J.  li. 
4S0. 

89.  See  supra  if  691-60*. 

90.  Cal.— NlBbet  V.  Clio  HIn.  Co.. 
t  Cal.  A.  43S.  83  P  1077. 

Mass. — Leach  v.  Eastman,  182 
Mass.  144,  65  NB  60;  In  re  Needham, 
3  Dane  Abr.  79. 

Nebr. — ^Deerlng  v.  Wisherd,  46 
Nebr.  780.  «6  NW  788. 

N.  J.— Hannem  v.  Smith,  SI  N.  J.  U 
495. 

Or.— IHtchel!  v.  Downing,  23  Or. 
448,  32  P  394. 

[a]  Is  the  abamoe  of  proof  com- 
pensation Is  not  allowable  to  the 
sheriff  for  trouble  and  expense  In 
taking  and  preserving  property. 
Haase  V.  Levering,  38  NTS  432,  1 
NTAnnCaa  404. 

01.  Ntsbet  v.  Clio  Mln.  Co.,  2  Cal. 
A.  436,  83  P  1077. 

[a]  Oral  agreeiiMBt  ma  to  keeper's 
fewfc— Under  Pub.  St.  c  161  I  42. 
which  provides  that  on  an  attach- 
ment or  personalty  the  officer  may 
appoint  a  keeper,  and  c  199  }  6.  which 

firovides  that  an  officer  cannot  be  al- 
owed  compensation  for  himself  or 
keeper  for  the  custody  of  property 
for  a  longer  period  than  ten  days, 
unless  on  written  consent  of  the  par- 
ties, or  by  special  order  of  the  court, 
an  ofBcer  cannot  recover  for  keeper 
fees  for  a  period  beyond  ten  days, 
on  an  oral  agreement  with  defendant 
to  par  the  fees.  Leach  v.  Eastman. 
182  li&BB.  144.  66  NB  60. 

[b]  Vlin*  malatur  in  attMhmmt 
•uvlOTea  asd  paid  a  Bight  watohsuui 
to  care  for  the  property  seized,  an 


Item  In  the  sheriff's  account  for  mon- 
eys paid  to  such  person  as  a  watch- 
man would  not  be  allowed.  Seeman 
v.  Tledeman.  58  App.  Div.  616,  68 
NTS  615. 

[c1  Bight  to  denuuid  keeper's  few 
In  advanoe. — The  sheriff  is  not  bound 
to  put  a  keeper  In  charge  of  attached 

Eroperty  unless  plaintiff,  for  whose 
eieflt  he  acts,  shall  advance  the  nec- 
essary funds.  Hawley  T.  Dawaon,  16 
Or.  344,  18  P  592. 

93.  Rhoads  v.  Woods,  41  Barb. 
(N.  T.)  471  (holding  that,  where 
property  held  by  an  officer  under  an 
attachment  is  wrongfully  taken  out 
of  his  hands,  a  reasonable  sum  for 
the  expense  of  regaining  poasesslon 
will  follow  the  officer's  Uen  as  an  In- 
cident to  the  performance  of  his 
duty). 

98.  Lawrenson  v.  McDonald,  9  S. 
D.  440,  69  NW  686  fhorses). 

M.  Samples  v.  Rogers,  184  Ky. 
98,  119  SW  199  (holding  that  Code 
ClT.  Prac  i  219,  making  provision 
for  an  allowance  to  the  sheriff  for 
the  expense  of  keeping  attached  prop- 
erty, does  not  authorize  an  allowance 
to  the  claimant  of  attached  live  stock 
for  keeping  and  feeding  the  same). 

9B.  Calhoun  v.  Lee,  29  HowPr  (N. 
T.)  1. 

[a]  VeceasltT  of  taklBg  posses- 

aloiLr— Compensation  for  trouble  and 
expense  in  taking  possession  of  and 
preserving  property  applies  only  to 
cases  where  the  sheriff  has  taken  ac- 
tual possession  and  has  preserved  the 
property  attached.  Rldlon  v.  Flanl- 
gan,  12  Hun  (N.  T.)  115;  Ringgold  v. 
Lewis.  20  F.  Cas.  No.  11.847,  3  Cranch 
C.  C.  367. 

[b]  Xare  pecsonal  attention  hy  of- 
floer. — (1)  In  this  connection  it  has. 
been  held  that  the  sheriff  is  not  en- 
titled to  compensation  for  a  mere  per- 
sonal care  of  attached  propprty,  the 
statute  providing  for  no  such  com- 

fensatlon.  Kln^  v.  Shepherd.  68 
owa  215.  26  NW  82.  <2)  But  on  the 
other  hand,  under  a  statute  providing 
that  the  sheriff  shall  be  entitled  to 
receive  all  such  necessary  expenses 
Incurred  In  taking  possession  of  and 
preserving  goods  and  chattels,  as 
shall  be  lust  and  reasonable  in  the 
opinion  or  the  court,  it  was  held  that 
the  sheriff  was  entitled  to  the  rea- 
sonable value  of  his  services  just  as 
he  would  have  been  entitled  to  such 
amount  as  It  would  have  been  neces- 
sary for  him  to  expend  to  employ  a 
clerk  to  care  for  the  property  and 


820]  b.  Necessity  and  Aeasonableness  of  Bx- 
peuses  locnrred.  Such  additional  compensation 
cannot  be  allowed  ujuless  tlte  officer  is  put  to  troable 
and  incurs  expenses  in  taking  or  preserving  at- 
tached property,*"  and  the  chaises  must  be  reason- 
able, necessary  for  the  purposes  for  which  they  an 
incurred,'*'  and  in  the  proper  exercise  of  the  doty 
to  take  and  retain  posseasion.^^ 

[$  821]  2.  Idability  for— ft.  Of  Debtoz^(l)  Xa 
QeneraL  As  the  officer  is  entitled,  in  ease  he  has 
paid  the  expenses  of  keeping  and  earing  for  the 
attached  property  and  judgment  in  the  action  goes 
against  defendant,  to  deduct  snch  expenses  &om 
the  proceeds  of  the  attached  property  before  tim- 
ing them  over  to  the  attaching  creditor  in  satis- 
faction of  his  debt,*^  it  is  apparent  that,  under  such 
circumstances,  the  cost  of  such  care  and  custody 
falls  eventually  upon  defendant;"  and  where  de- 
fendant contracts  to  pay  the  expenses  of  keeping 
attached  property,  he  is  liable  on  such  contract,  aud 
the  officer  is  not  bound  to  credit  the  sum  so  re- 
ceived on  his  legal  chains.*  But  where  defendant 
in  attachment  prevails,  either  in  the  principal  ac- 
tion or  in  respect  to  the  propriety  of  the  attach- 
ment, he  cannot  be  held  liable  for  the  expense  of 
keepii^  the  property  while  the  officer  held  it  onder 

prevent  It  from  spoiling.  Addlngton 
V.  Sexton.  17  Wis.  827.  84  AmD  74S. 

96.  HcConnell  v.  McCormlck.  3 
Ida.  (Haab.)  227,  28  P  421:  SMman  v. 
Tledeman,  58  App.  Dtv.  SIS,  SS  NTS 
401. 

 [a]    Oharga  held  wuaasonalil*.— 

Where  a  sheriff  had  atUched  prop- 
erty of  the  value  of  six  hundred  and 
fifty  dollars,  the  fact  that  the  prop- 
erty was  contained  In  a  store  which 
had  three  entrances,  and  In  a  stable 
in  the  rear  and  some  distance  from 
the  store,  to  which  there  was  one  en- 
trance, was  no  Justification  for  the 
shertfTs  employment  of  six  persons 
to  watch  the  property  for  eighteen 
days,  at  a  cost  of  one  hundnd  and 
eighty  dollars,  no  reason  helnff  sug- 
gested why  the  nrious  entrances 
could  not  have  been  fastened  so  that 
one  day  watchman  and  one  nijrtit 
watchman  might  not  have  cared  tor 
the  property.  Seeman  v.  Tledeman, 
68  App.  Div.  616,  68  NTS  401. 
9V.  Cutter  v.  Howe.  122  Mass.  S41. 
[a]  Th*  venuumt  stattonlng  of 
a  watohaian  over  property  left  on 
defendant's  premises  Is  not  warrant- 
ed by  law  and  a  charge  therefor  can- 
not be  included  In  the  taxable  costs 
of  the  action.  Cutter  v.  Howe,  121 
Mass.  541. 

98.  See  Infra  S  629. 
[a]  Bale  uder  agreeiMBt  be- 
tween assignor,  aastgnee,  amd  credi- 
tor.— Expenses  Incurred  in  preserv- 
ing and  selling  attached  property 
should  be  paid  out  of  the  proceeds  of 
the  property,  where,  by  a  written 
contrnct  between  attachment  credi- 
tor, the  assignee,  and  the  assignor, 
the  property  was  delivered  to  tbe  as- 
signee to  be  converted  by  him  Into 
money,  the  proceeds  to  be  held  to 
await  the  event  of  the  attachment 
suit,  the  attachment  suit  terminating 
in  favor  of  the  attaching  creditor. 
McLaln  v.  Simlngton.  37  Oh.  St.  CM. 

99.  Baldwin  v.  Hatch,  64  Me.  187: 
Tyler  v.  THmer,  12  Mass.  163;  Dear  v. 
Bailey.  12  Vt.  142;  Beeman.  etc.  Mer- 
cantile Co.  V.  Sorenson,  15  Wyo.  450. 
459,  89  P  746,  il36  felt  Cy^.  Sm 
also  Pstton  V.  fiarrlB,  16  K  Hon. 
(Ky.)  607. 

lal 


Vho  expense  of  ksvplBg  tk# 

proper^  of  iiiiUvd  penMw  cannot  be 
Imposed  upon  an  unsucoesafal  d*- 
fendant  Beeman,  etc..  Mercantile 
Co.  T.  Sorenson,  15  Wyo.  459.  89  P 
746,  1136. 

_  1.  Brown  Cooper,  <E  HowPr  (N. 
T.)  126. 


For  latig  oaasa,  OmslovaMBta  and  OhaagM  In  the  law  see  cumulative  AnnoUtlons.  same  title,  sace  and  note  nnmlMr. 
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§§  821-825] 


ATTACRUBNT 


[6C.J.]  371 


the  attaehment' 

is  822J  (3)  Support  of  Iif»  Bfeo^  If  live 
stock  is  attached  and  defendant  doM  Bot  have  it 
released  on  bond,  he  is  bound  to  snpport  it  and  is 
iwponaible  for  such  expense  if  jadgment  is  entered 
igaiiut  him.* 

[S  823]  b.  Of  Creditor.  If  an  attaohment  snit 
IB  dismissed,  the  attachment  discharged,  or  defend- 
ant prevails  on  the  final  determinatimi  of  the  cause, 
the  expenses  of  keeping  the  property  mnst  be  paid 
by  plaintiff,  and  the  officer  has  no  lien  on  the  profH 
erfy  or  its  proeeeda  as  wainst- defendant.* 

[(  824]  c.  Of  Third  Fenon.  Where  the  attach- 
ing officer  wrongfolly  seises  and  sells  property 


Thich  is  snbseqnently  a4jii^«d  to  belong  to  a  third 
pwaon,  he  cannot,  as  against  sneh  tme  owner^  re- 
tain the  CMis  of  the  seizure  and  sale.'  Neither 
can  a  mortgai^  of  the  property  attached  be  held 
liable  for  the  coat  of  keeping  it.' 

[I  826]  d.  Who  Directly  liable  to  Oaitodian. 
Ordinarily,  where  the  sheriff  appoints  a  cnstodian 
to  keep  and  care  for  the  attached  propOT^,  he  is 
liable  to  such  custodian  either  under  his  express 
contract  m  tor  a  reasonable  compensation,'  and 
the  custodian  has  no  elaim  against  the  attachii^; 
creditor  for  his  serviees,"  except  vhere  sueh  serv- 
ices were  rendered  at  his  instance  or  request.*  In 
an  action  against  the  officer  for  the  compensatitm 


a   See  cases  Infra  t  82$, 

[a]  mwa  Mlaar^^d)  If  th» 
possession  of  property  is  illegnUy 
acquired  under  color  of  an  attach- 
amnt,  the  ofllcer  cannot  charge  at- 
tachment defendant  for  keeping  the 
same.  Oardner  v.  Hust,  81  8.  C.  Ii. 
tOl.  <2)  And  where  the  ofllcer  seliea 
property  which  he  has  no  right  to 
attach,  be  cannot  retain  it  for  the 
pturpoM  of  relmborflement  of  money 
flxpeudecl  by  htm  in  diticharse  of  a 
prior  lien  upon  the  property.  Morton 
T.  Hodffdmi.  32  Me.  127. 

[b]  SQ»MUM  Of  mUUV  pexUhabl* 
pnpw^f— Where  an  officer  sell*  per* 
wiable  property  pursuant  to  the  stat- 
atc  and  pays  over  the  proceeds,  leaa 
expenses  of  sale,  to  attachment  de^ 
/•odsni,  upon  his  giving  bond  to  pro- 
cure  a  dissolution,  he  is  not  liable  to 
ao  action  by  defendant,  after  he  has 
prevailed  in  the  attachment  suit,  to 
recover  the  amount  deducted  from 
the  profseeds  of  the  sale  for  expenses. 
Defendant  In  attachment  may  procure 
a  release  of  the  property  by  giving 
a  lK>nd.  If  he  does  not  do  this,  and 
the  property  Is  perishable,  a  sale  is 
as  mu<»i  for  his  Interest  as  that  of 
the  creditor.  Pollard  v.  Baker,  101 
HasB.  269. 

8.  McCormlck  T.  EJx change  Bank. 
12  SW  9»2,  17  KyL  841l  PhelM  v. 
Campbell.  1  Pick.  <Mas«.>  69;  l>ean 
T.  BalUy.  12  Vt.  142. 

[al  n  oattle  pexlsh  after  they 
t-ave  been  attached  and  the  debtor 
has  failed  upon  notice  to  aupport 
them,  the  loss  will  be  his.  Sewall  V. 
Mattoon,  9  Mass.  635. 

[b]  Use  of  pgoperty  by  ottosr. — 
If  an  officer  uses  a  horse  which  he 
has  attached  and  the  use  Is  sufllcient 
lo  pay  for  the  keeping,  he  cannot 
sastain  an  action  for  the  pay  of  such 
keeplna.     Dean  v.  Bailey,  12  Vt.  142. 

Je]  JMMOlatloB  by  bsiOrnptoy.— 
Where  the  dissolution  of  an  attach- 
ment Is  brought  about  by  a  subse- 
quent bankruptcy  of  defendant,  while 
the  ofllcer  who  levied  the  attach- 
[p'-nt  must  look  to  the  party  or  at- 
torney who  employed  him,  he  Is  en- 
titled to  oompenaatlon  for  keeping 
the  live  btocK  .seized  until  It  Is 
dialmed  and  received  by  the  as- 
slffaee,  and  for  this  purpose  the  offi- 
cer may  be  considered  as  a  bailee, 
entitled  to  compensation  as  any  other 
agistor  or  feeder  of  cattle.  Zelber  v. 
Hill,  30  F*.  Caa-  No.  1S.S0S.  1  Sawy. 
2«8,  S  NatBankrReg  S89. 

[d]  moooveiy  a^aat  oflesc  for 
fodder  uoiispMSfli  whnrn  oxen  were 
attached  andthe  officer  fed  them  on 
defendant's  hay,  without  his  consent, 
defendant  might,  after  Judgment  in 
his  favor  In  tha  attachment  suit, 
maintain  trover  against  the  officer  for 
the  conversioD  of  the  hay,  and  the 
latter  could  retain  nothing  for  his 
«>xpensefl  In  selling  the  property. 
Tork  V.  Sanborn,  47  N.  H.  403. 

4.  Colo. — I-eadvIHe  City   Bank  v. 
Tucker.   ?  Colo.  220   8  P  217. 
ihf«M — Phslps  T.  Campbell,  1  Pick. 

^^'Uo. — Snoad  t.  Wegmaa,   11  Mo. 

^^Jiebr. — peerinar  v.  Wlalwrd,  « 
Nebr.  720.  6B  NW  78S. 


N.  H.— Tork  v.  Banbom,  47  N.  H. 
40S. 

N.  C.--Stetn  t.  Court,  lit  S.  C 
280,  80  BE  840. 

Or.— HItohell  V.  Downing,  M  Or, 
448.  88  P  «»4. 

Wyo. — Beeman,  etc.,  Hercaatlle  Co. 
V.  Sorenson.  16  Wyo.  4G0.  469.  89  P 
745,  1186  (cU  Cyo]. 

[a]  Br  dlreoMon  to  dteadaa  (1> 
the  suit  plaintiff  cannot  relieve  him- 
self from  costs  inourred  In  preserv- 
ing the  property  after  such  direction 
and  until  the  cause  la  regularly  dis- 
missed. whMre  the  sheriH  could  not 
deliver  the  proparty  to  the  owner  aft- 
er plalntifC  tad  directed  the  caerk  to 
enter  the  dismissal  and  before  the 
suit  is  In  faot  dismissed.  Roberts  v. 
Randolph,  17  Ark.  485.  <2)  But  where 
a  plalntlfr  who  agrees  to  release  the 
levy  on  attached  property  and  to  give 
an  order  to  the  sheriff  for  Its  res- 
toration to  defendant,  or  for  the  de- 
livery of  the  proceeds  If  any  of  the 
property  has  been  sold,  performs  hie 
agreement  in  these  respects,  he  does 
not  guarantee  the  good  conduct  of 
the  sheriff  and  Is  not  liable  for  th(> 
expenses  incurred  In  taking  care  of 
the  property.  McPherson  v.  Harris, 
69  Ala.  820. 

0.  Haywood  v.  Hardle.  7S  N.  C. 
884. 

e.  arant  v.  Barnes,  177  M^as.  Ill, 
68  NB  476. 

(a1  AppllostioB  of  role. — ^Whereat 
the  time  premises  were  leased  to  B 
there  was  an  engine  therein  belong- 
ing to  H,  a  former  tenant,  mortgaged 
to  O,  the  lessor,  and  attached  tiy  B 
who  had  obtained  a  license  from  H  to 
use  It  while  under  attachment,  and 
thereafter  O  served  notice  on  B,  de- 
manding payment  of  the  mortgage, 
under  Pub.  St.  o  191  I  76,  providing 
that,  if  the  mortgagee  Is  not  paid 
within  ten  days  of  the  demand,  the 
attaohment  will  be  dissolved  and  the 
property  restored  to  him,  and  on  the 
same  day  B  dissolved  his  attaohment 
and  notified  O  thereof  and  directed 
her  to  remove  the  engine  immediate- 
ly, or  he  would  charge  her  with  stor- 
age, he  could  not  collect  of  her  for 
storage,  although  the  engine  was  not 
removed  as,  until  G-  saw  fit  to  take 
[K>8seseIon  under  her  mortgage,  H, 
the  owner,  was  the  party  to  be  notl- 
fled.  Orant  t.  Barnes,  177  Mass.  Ill, 
68  NB  476. 

7.  Hurd  T.  Ladner,  lift  Iowa  3«3. 
81  KW  470;  Rowler  Palntw.  <0 
Iowa  482,  29  KW  401  <wher«  It  la 
held  that  under  the  statute  In  Iowa 
the  sheriff  is  allowed  the  expenses 
Incurred  Ih  keeping  attached  pr(n>- 
erty  which  Is  to  be  paid  by  plalntUC 
and  taxed  as  costs);  Allen  V.  ingalls, 
33  Nev.  281,  28S,  111  P  34;  114  P 
768,  AnnCasl913El  766  and  note  [quot 
Cyc]. 

[a]    Vo  liabUi^  eaeept  by  express 

oontnetiP— In  Oregon,  in  an  action  by 
the  custodian  against  the  attachment 
plaintiff,  under  an  alleged  express 
contract.  It  was  held  that  the  sheriff 
by  employing  a  keeper  did  not  make 
himself  personally  responsible  to 
such  keeper,  unless  he  had  done  so 
ezprassb^.  Hawley  v.  Dawson,  16  Or. 
S4(  18  P  698. 


[b]  Storage.— An  officer  who  at- 
taches chattels  In  the  possession  of  a 
person  other  than  the  owner  and  ap- 
points a  keeper  of  them  is  liable  for 
storage  if  he  continues  to  keep  them 
on  the  premises  of  the  original  bailee, 
although  no  agreement  to  that  effect 
has  been  made,  and  he  has  had  no 
notice  to  remove  them.  In  such  a 
cue  the  officer's  return  of  the  writ  In 
which  he  adds  to  his  fees  a  claim 
(of  plaintiff  In  the  action  against 
him)  for  storage  Is  admissible,  not 
for  the  purpose  of  proving  the 
amount  due,  but  for  the  purpose  of 
showing  that  the  officer  warn  aware  of 
the  claim  and  admitted  It.  The  ac- 
tion being  by  a  railroad  ocnnpany  for 
the  storage  of  freight  cars  attached, 
agents  of  other  railroads  are  compe- 
tent witnesses  to  the  proper  charge 
for  such  storage,  and  evldenae  Is  in- 
admissible to  show  that  In  similar 
cases  no  charge  for  storage  had  ever 
been  made.  Fltchburg  R.  Co.  v. 
Freeman,  18  Gray  <Mss8.)  401.  74 
AmD  800. 

[ c ]  Kierur  usre  IraHiSi  Whurr 
the  sheritt,  in  possession  through  a 
keeper  of  attached  property,  remained 
in  possession  after  the  debtor  was 
adjudged  a  bankrupt,  without  noti- 
fying the  keeper  of  any  change  In 
the  status  of  the  property,  the  Keep- 
er could  recover  from  the  sheriff  for 
his  services  after  the  adjudication, 
although  the  sheriff  thereafter  was  a 
mere  bailee  for  the  trustee  In  bank- 
ruptcy. Allen  T.  Inralls,  88  Kev.  281, 
111  P  84,  114  P  758,  AnnCaslOlSE 
766. 

[d]  Snploymeat  by  deputy  shsr- 
Itt. — (1)  A  sheriff  has  been  held  not 
liable  for  the  services  of  a  person 
employed  by  his  deputy  to  keep  prop- 
erty attached  by  the  latter.  Dooley  v. 
Root.  13  Oray  (Mass.)  303.  But  com- 
pare Jones  T.  Thomas,  14  Ind.  474 
(holding  that,  where  a  sheriff's  dep- 
uty told  the  bailee  that  his  compen- 
sation would  be  what  the  law  al- 
lowed, the  latter  was  entitled  to  re- 
cover of  the  sheriff  all  that  the  court 
allowed  to  him).  (2)  Where  the  sher- 
iff ratlfles  the  act  of  the  deputy,  he 
Is  liable.  Allen  T.  Ingalls,  88  Nev. 
281,  111  P  34.  114  P  758,  AnnCasl913 
B  756  and  note. . 

[s]  A  setUemeat  by  a  Sheriff  with 
Us  dsmttr  for  services  as  keeper  of 
attached  property,  made  without  the 
knowledge  of  a  third  person  employed 
by  the  deputy  as  keeper.  Is  not  bind- 
ing on  the  third  person,  and  does  not 
preclude  blm  from  suing  the  sheriff 
for  his  services.  Allen  v.  Ingalls,  38 
NeY.  281.  Ill  P  84,  114  P  7SS,  Ann 
C;a8l918E  7S5. 

8.  Hurd  Ladner.  110  Iowa  288, 
81  NW  470:  Allen  T.  Ingalls,  88  Nev. 
281.  Ill  P  84,  114  P  758,  AnnCasl913 
H  766;  Baker  v.  Campbell,  8  OhSftCP 
148,  8  OhNP  297. 

9.  Allen  V.  Ingalls,  88  Nev.  281. 
Ill  P  34.  114  P  758,  AnnCasl913E 
755;  Baker  v.  Campbell.  2  OhB&CP 
143.  8  OhNP  297;  Hawley  v.  Dawson. 
18  Or.  344,  18  P  592. 

[a]  m  the  ahsuue  of  an  exptsss 
sneement  with  the  attachment  plain- 
tin,  the  custodian  cannot  recover 
from  him.   Allen  v.  Ingalls,  88  Nev. 
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of  the  custodian,  it  is  no  defense  that  the  officer 
has  no  claim  against  another  for  the  performance 

of  such  services.*" 

[$  826]  3.  Allowance  and  Enforcement— a.  In 
O^eraL  Where  a  statute  provides  the  method  of 
determining  the  compensation,  as  by  allowance  of 
the  court,  such  method  must  be  pursued.'*  It  seems 
that  if  attachment  plaintiff  is  liable  for  the  ezpenses 
incurred  by  reason  of  his  order  to  the  sheriff  to 
levy  the  writ,  the  latter  may  recover  them  in  an  ac- 
tion against  attachment  plaintiff.^^ 

827]  b.  Amonnt.  If  the  amount  to  be  allowed 
for  the  care  and  custody  of  attached  property  is 
fixed  by  statute,  such  limit  cannot  be  exceeded," 
while  if  the  amount  is  not  fixed  by  statute,  the 
officer  should  be  allowed  the  just  and  equitable  ex- 
penses incurred  in  the  proper  care  and  keeping  of 
the  property  while  in  his  custody.^*  Ormnmly, 


the  amount  is  fixed  by  the  oflBeer  who  issoed  the 
writ,**  or  by  the  court "  whose  discretion  in  regud 
to  sueh  allowanee  is  snnetimes  eontrolied  by  stat- 
ute." 

[$  828]  e.  Taxation  as  Costs.  While  it  has  been 
considered  that  ehaiges  for  keeping  and  preserving 
attached  property  are  not  taxable  costs  embraced 
in  the  ordinary  fees  for  executing  prooess,**  or 
costs  which  abide  the  event  of  the  suit,*'  the  pn^ 
tice  of  taxing  such  charges  as  eosts  prevails  in  i 
number  of  jurisdictions.^** 

[i  829]  d.  Lien;  Dedoction  from  Proceeds. 
Where  plaintiff  succeeds  in  the  action  the  eha^ 
of  the  officer  for  keeping  attached  property  are 
held  to  constitute  a  lien  upon  the  same  which  most 
be  satisfied  before  the  proceeds  of  the  sale  of  Uie 
property  are  f^iilied  upon  the  execution;'^  and  it 
IS  not  necessary  in  order  to  pneserre  this  lien  thtt 


281,  111  P  34,  114  P  75S,  AnnCasl913 
E  756. 

[b]  FlaltttUTs  •,ttorn*r  la  an  at- 
taolmiMit  Is  not  authorized  by  virtue 
of  his  employment  as  attorney  to 
contract  for  putting  a  lock  on  a  door 
to  secure  attached  property.  Olenn 
V.  Savage.  14  Or.  567.  13  P  442. 

10.  Tyler  v.  Wlnslow.  46  Ue.  348 
(holding  that  an  officer  is  liable  on 
hia  contract  and  that  the  right  to 
recover  the  poaseaalon  is  not  affect- 
ed by  the  fact  that  the  property  had 
been  mortgaged  and  the  mortgagee 
has  proved  his  right  to  acquire  a 
lien);  Stowe  v.  Buttrick.  125  Ua^s. 
449;  Allen  v,  Ingalls,  33  Nev.  281. 
285,  111  P  34.  114  P  758,  AnnCasinS 
E  755  tquot  eye]. 

[a]  VaUdltT  of  1«T7. — Aa  between 
the  officer  and  the  custodian  the 
validity  of  the  levy  is  not  material. 
Lawrenson  v.  McDonald,  9  S.  D.  440, 

69  NW  588. 

11.  Edinger  v.  Thomas,  9  Colo.  A. 
151,  47  F  847  (holding  that  the  sher- 
iff cannot  safely  contract  for  the 
payment  of  any  specific  sum);  Tread- 
well  y.  John  A.  Meade  Mfg.  Co.,  75 
App.  DIv.  478.  78  NTS  283. 

la.  Southwestern  Commercial  Co. 
V.  Owesney;  10  Arts.  49,  86  P  724; 
Phelps  T.  Campbell,  1  Pick.  (Mass.) 
S9:  MoIKinald  V.  Curry,  2S  N.  8.  SOS. 

13.  Mathers  v.  Ramsey,  2  Dtsn. 
(Oh.)  t»i. 

[a]  Ooaunlsslon  for  waim  nadar 
MTMoiwat.'— Where,  by  consent  of  the 
sheriff  and  the  parties,  an  auctioneer 
Is  appointed  by  the  court  to  sell  at- 
tached property,  and  there  Is  no 
agreement  tor  the  compenaation  of 
the  auctioneer,  he  cannot  charge,  and 
the  Bherlff  has  no  right  to  allow,  be- 
yond the  per  cent  fixed  by  the  stat- 
ute. Orlffln  V.  Halmbold,  73  K.  T. 
437. 

[b1  If  tlie  oSoer**  •xpenses  are 
move  than  he  is  allowed  to  claim  un- 
der the  statute,  he  cannot  bring  an 
action  against  defendant  for  such  ex- 
penses. This  Is  one  of  the  chances 
that  the  officer  must  take  In  the  per- 
formance of  his  duty.  Mathers  t. 
Ramsey,  2  Disn.  (Oh.)  334. 

14.  Leadville  City  Bank  v.  Tucker. 
7  Colo.  220,  8  P  217. 

15.  German  American  Bank  v. 
Morris  Run  Coal  Co..  68  N,  T.  68S. 

le.  Ark. — Roberts  v.  Randolph,  17 
Ark.  435;  Irvin  T.  Real  Bst.  Bank.  6 
Ark.  30. 

Colo. — Leadville  City  Bank  v.  Tuck- 
er, 7  Colo.  220.  3  P  217. 

Ida.- — MoConnell  v.  McCormlck,  3 
Ida.  (Hesb.)  227,  28  P  421. 

Mass. — In  re  Needham,  3  Dane  Abr. 

70  (where  the  court  allowed  the  of- 
ficer one  hundred  dollars  for  keeping 
a  horse  attached  for  one  year). 

Hinn. — Barman  v.  Miller,  28  Minn. 
458. 

Or. — Mitchell  T.  Downing,  23  Or. 
448.  32  P  894.  ^ 

WlB.— Addlnjrton  ▼.  Sexton,  1?  Wis. 
S27.  84  AmD  746. 


[a]  In  the  federal  o<mrts  keeper's 
fees  are  allowed  by  the  clerk,  and 
the  allowance  may  be  objected  to  and 
reviewed  by  the  court  under  rule  of 
court.  See  Hood  v.  Hampton  Plains 
Elzploratlon  Co.,  108  Fed.  196  (hold- 
ing that  where.  In  proceedings  on  ob- 
jections by  defendant  to  a  taxation  of 
costs,  allowing  a  specified  per  diem 
to  the  keeper  of  attached  property, 
plalntifTs  affidavits  In  support  there- 
of showed  that  the  rules  of  court  had 
been  substantially  complied  with  In 
the  proceedings  therefor,  that  the  al- 
lowance was  reasonable,  and  that  a 
similar  amount  was  allowed  by  de- 
fendant for  four  years  prior  to  the 
commencement  of  the  suit  for  like 
services,  and  no  counter  affidavits 
were  filed,  and  there  was  no  denial  of 
the  facts  stated  In  the  supporting  af- 
fidavits, except  a  statement  by  de- 
fendant's counsel  that,  in  his  opinion, 
half  the  sum  allowed  was  ample  com- 
pensation, there  was  no  error  In  the 
ruling  of  the  clerk). 

[bf  Applleatloa  bafmw  JwUoe  at 
ehamherai^Under  the  code  provision 
requiring  ezpenses  Incurred  by  the 
officer  In  preserving  property  to  be 
settlod  by  the  officer  Issuing  the  at- 
tachment, an  application  for  that  pur- 
pose may  be  made  before  the  Justice 
issuing  the  attachment  while  holding 
a  special  term  at  chambers.  Oerman 
American  Bank  v.  Pittston,  etc..  Coal 
Co.,  9  Hun  20K  trev  on  other  grounds 
68  N.  Y.  68fi,  and  app  disra  74  K.  T. 
681. 

[c1    Bartow  of  dlseretlon  In  allow- 

InfiT-— (1)  An  appellate  court  will  not 
review  the  discretion  of  the  lower 
court  m  making  the  allowance  (Irvln 
V.  Real  Eat.  Bank,  5  Ark.  30).  (2) 
notwithstanding  It  nmy  seem  to  the 
former  that  some  of  the  Items  Indi- 
cate that  the  supply  of  help  called  In 
by  the  officer  was  very  liberal  (To- 
ledo 8av.  Bank  v.  Johnson,  90  Iowa 
749.  57  NW  622). 

[d]  Duty  to  apply  to  coast.— If  an 
ex-sheriff  has  any  valid  charges  as 
custodian,  which  are  not  statutory 
fees,  he  should  apply  to  the  court 
for  such  allowance  upon  motion  and 
notice  to  the  parties  Interested.  He 
has  no  right  arbitrarily  to  fix  hia  own 
price  and  retain  the  property  until 
paid.  Fletcher  v.  Morrell,  78  Mich. 
176,  44  NW  J88. 

Ce3  The  Irregalartty  la  taslnff 
saoh  ohargof  by  the  olexfc  without  a 
prevloua  allowance  by  the  court  is 
cured  by  the  subsequent  action  of 
the  court  In  approving  the  charges 
as  reasonable  and  necessary.  Bar- 
man V.  Miner,  28  Minn.  468. 

[f]  Votloe  of  motion. — ^Before  an 
allowance  Is  made  for  the  keeping  of 
property  attached  the  parties  should 
be  notified  by  rule  or  oth#rwlse  so 
that  they  may  contest  It.  Harris  v. 
Hill.  11  B.  Mon.  (Ky.)  19t:  MftAell 
T.  Downing,  22  Or.  448,  33  P  394. 
See  also  Fletcher  v.  Morrell,  78  Mich. 
176.  44  NW  133. 


IT.  McConnell  v.  McO>rmlck,  3 
Ida.  (Hash.)  227.  28  P  421  (decldnl 
under  a  statute  providing  that  a  sher- 
iff shall  be  allowed  for  his  trouble 
and  expense  In  taking  and  keeping 
the  possession  of  and  preservlnK 
property  under  attachment  "such  sum 
as  the  court  may  order;  provided,  do 
more  than  three  dollars  per  diem  be 
allowed  a  keeper"). 

18.  See  Fletcher  t.  MorrelL  IS 
Mich.  176,  44  NW  183;  Genesee  Coun- 
ty Sav.  Bank  v.  Ottawa  Clr.  Judge.  S4 
Mich.  305,  20  NW  53;  Oemian  Amer- 
ican Bank  V.  Morris  Run  Coal  Co.,  CS 
N.  T.  585;  Treadwell  t.  John  A 
Meade  Mfg.  Co^  7S  App.  DW.  478.  71 
NYS  288. 

1*.  Rannani  v.  Smith.  31  N.  J.  L. 
495^;^  Schneider      8«ar8.  13  Or.  39,  I 

aa  "  Edinger  v.  Thomas.  9  Cola  A 
161.  47  P  847;  Kurd  v.  Ladner.  110 
Iowa  268,  81  NW  470;  Rowley  v. 
Painter,  69  Iowa  422,  39  NW  401: 
Mitchell,  etc.  Co.  v.  Downing.  23  Or. 
448.  82  P  394;  Hawley  v.  Dawson.  14 
Or.  344,  18  P  592.  See  also  Hood  v. 
Hampton  Plains  Exploration  Co..  W 
Fed.  196  (decided  under  Nevada  stat- 
ute); Legg.  etc.,  Co.  T.  Worthlnston. 
157  Cal.  488,  108  P  284. 

[a]  Vtea  tlM  allowawM  la  aaA* 
aa  ooata  by  the  court  or  Judge  It  Is 
proper  to  tax  these  charna  as  a  part 
of  the  costs.  Leadville  City  Bank  v. 
Tucker,  7  Colo.  220.  8  P  217. 

[b]  Where  the  atatate  maXktaiMm 
the  sheriff  to  demand  a  sum  sufRdent 
to  defray  the  expenses  Incurred  in 
taking  possession  of  and  safely  keep- 
ing the  property,  it  logically  ffdlows 
that  the  officer  may  return  as  ooste 
in  an  attachment  suit  all  neeessarr 
and  reasonable  charges.  Deering  v. 
WIsherd.  46  Nebr.  720,  65  NW  788. 

[c]  Tazattos  as  prareqalatts  to  >e* 
oorary^— Under  the  act  of  April  1*. 
1891,  !  1  (L.  [1891]  p  323).  provldln;; 
that  the  court  shall  allow  proper 
compensation  to  a  custodian  appoint- 
ed for  property  levied  on  und«r  at- 
tachment to  be  taxed  as  oosts,  such 
compensation  can  only  be  recovered 
from  a  party  to  the  litigation  when 
so  allowed  and  taxed  as  costs  in  the 
case.  Edinger  v.  Thomas.  9  Colo.  A. 
151.  47  P  847. 

[d]  If  plaintiff  Tolnntarfly  dis- 
misses Us  snit  the  court  will  render 
Judgment  against  him  for  the  amomnt 
of  the  sherifTs  proper  charges, 
Mitchell,  etc.,  Co.  v.  I>ownlng,  13  Or. 
448    32  P  394 

ai.  Baldwin  v.  Hatch.  64  Me.  1«T: 
McNeil  V.  Bean,  32  VL  429.  8e«  al«o 
l-egg.  etc..  Co.  v.  Worthlngton.  15t 
Caf  488,  lOS  P  284. 

fa]  Sv^s  wlievo  tlM  oosts  an 
twad  and  thS  amount  Is  allowed  for 
the  officer  In  plalntifTs  bill  of  eo9t&. 
th»  officer  may  deduct  an  additional 
amvunt  for  keeping  the  ivtq^crty. 
Twombly  v.  Hunewefi,  2  Me.  231. 

[b]  xdaa  eoofliHA.  to  wnam  «t 
propertj  attaohad^'ThiB  ilea  to  lield 


For  latos  cases,  omlevaMata  and 
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a  ehaige  should  be  taxed  as  costs  and  inetnded  in 

[S  8301  I.  Liabilities  in  Oasa  of  Loss  or  Destrnc- 
tion  of  Property.  Where  goods  seized  under  at- 
taefament  vere  destroyed  by  fire  while  in  the  pos- 
session of  the  sheriff  it  was  held  that  the  attaching 
creditor  was  liable  for  the  foil  value  thereof;"  and 
where,  in  an  action  for  breach  of  contract,  a  debt 
owii^  to  defendant  was  attached  and  paid  by  the 

zvr  oLAms  or 

[\  831]  A.  Presentation  and  Determination  of 
COaims— 1.  Bights  of  Third  Parsons  in  OeneraL 

While  there  is  considerable  authority  for  the  view 
that,  where  attachment  is  auxiliary  to  the  princi- 
pal action,  a  claimant  of  attached  property,  having 
no  interest  in  the  action  or  whose  rights  will  be  un- 
affected by  its  determination,  is  not  entitled  to  be- 
come a  party  to  it  or  to  intervene  therein  for  the 
pvpoBe  of  aiaertiiig  his  title,  bat  must  resort  to 


debtors  to  the  sheriff,  it  was  held  that,  on  the  de- 
fault and  absconding  of  the  sheriff  before  judg- 
ment, the  loss  fell  on  the  attaching  plaintiff;^*  but 
in  another  case,  where  a  horse  levied  on  died  while 
in  possession  of  the  sheriff,  owing  to  his  negligence, 
It  was  held  that  the  attaching  creditor  was  not 
liable  unless  the  attachment  was  wrongfully  sued 
ont»» 

THIRD  PERSONS 

the  common-law  remedies  or  the  statutory  substi- 
tutes therefor,^"  the  more  general  tendency  of  the 
law  is  to  afford  the  claimant  a  more  prompt  re- 
dress for  the  invasion  of  his  rights  by  allowing  him 
to  interplead,'^  or  to  intervene  in  the  action  in 
which  the  attachment  was  sued  out,  or  to  resort  to 
proceedings  to  try  and  determine  the  title  to  the 
property  in  dispute;'^  and  the  fact  that  the  claim- 
ant may  have  some  other  adequate  remedy  for  the 


to  «xtend  onlr  to  the  avails  of  the 
property  Itself  and  not  to  money  re- 
ceived from  one  who  recognized  to 
plalntlft  for  costs  and  who  makes 
payment  In  satisfaction  of  the  linbll- 
Ity  under  such  recognisance.  HcNetl 
v.  Bean.  S2  Vt.  42«. 

[cl  ■•ttmnmt  afttr  mOa^-A  sat- 
isfaction of  an  attachment  lien  by 
payment  by  the  debtor  will  not  de- 
prive the  ofBcer  of  his  right  to  re- 
tain the  expenses  of  keeping.  Olsa- 
Bcm  V.  Briggs,  28  Vt.  135. 

[d]  SMtUaeat  bsfore  Ma«^<l> 
If  the  debtor  settles  the  debt  with 
the  creditor,  so  that  no  execution 
comes  Into  the  officer's  hands  upon 
which  to  make  sale,  the  offlcer  may 
sustain  an  action  against  the  debtor 
for  the  keeping,  Dean  v.  Bailey,  12 
Tt.  142.  (2>  Where  the  statute  ex- 
pressly provides  that  the  sheriff  shall 
not  be  required  to  release  attached 
property  until  his  expenses  for  keep- 
er's fees  are  refunded,  a  defendant 
who  settles  the  suit  after  a  keeper 
baa  been  put  In  charge  and  receives 
from  plalntltt  an  order  dlrectlnr  a 
release  of  the  levy  on  payment  of 
the  sherlfTs  fees  cannot  obtain  poa- 
session  of  the  property  until  ha  has 
raid  the  shericr  the  keeper's  fees. 
Roblnett  v.  Connolly.  7«  Cal.  6«,  18  P 
110. 

[e]  After  the  ffooda  bave  beem  re- 
SeasMl  by  a  supersedeas  bond  and  the 
case  IB  ended  the  expenses  of  caring 
for  the  goods  while  held  under  the 
attachment  are  not.  It  seems,  a  Hen 
thereon.  Genesee  County  Sav.  Bank 
V.  Ottawa  CIr.  Judge,  64  Mich.  805,  20 
NW  63. 

sa.  Baldwin  v.  Hatch.  64  Us.  187; 
UcNetl  V.  Bean,  32  Vt  429.  _ 

53.  SUnley  v.  Carey,  89  Wis.  410, 
«2  NW  188  (so  holding,  under  Kev. 
St.  11  «74«,  2747,  providing  that.  If 
the  finding  in  an  attachment  proceed- 
ing la  for  defendant,  the  court  shall 
order  tbo  property  attached  to  be  de- 
livered to  him,  and  allowing  defend- 
ant damages  for  any  Injury  thereto). 

54.  In  re  Dawson,  110  N.  Y.  114. 
17  NB  ««8,  6  AmSR  348  [afC  20  Abb 
NCbb  188.  13  NTCivProc  142]  (hold- 
ing that  plalntifTs  remedy  was  on  the 
ahertCTs  bond).  ,^  _ 

as.  McFaddln  v.  Sims,  41  Tax. 
Ctv.  A.  6»8,  »7  SW  8S6.  ,  , 

M.  Ind.— Rtsher  v.  Oilpln,  29  Ind. 

jowa. — Trying  v.  Sides,  8  Towa  427. 

Oh. — ^Vatlette  v.  Kentucky  Trust 
Co.  Bank.  2  Handy  1,  12  Oh.  Dec. 
(Reprint)  299;  Oates  v.  Pennsylvania 
Land,  etc.,  Co..  9  Oh.  C»r.  Ct.  378.  6 
Oh.  Clr.  Dec.  163:  Boyer  v.  Maginnls. 
10  Oh.  Dec-  (Reprint)  878.  20  ClncL 
Bnl  471. 

Pa. — Thlsue  Mills  T.  Watson.  S  Pa. 
Co  S7l 

TsK.— Ryan  Ooldfrank,  68  Tex. 
S5«:  ttorroh  t.  Ballay.  (Civ.  A.)  126 
SW  620;  Williams  t- oalley,  (Civ.  A.) 


29  SW  884;  Jaffray  v.  Meyer,  1  Tex. 
A.  Civ.  Cas.  g  1349. 

Wyo.— Stanley  v.  Foots,  9  Wyo. 
836,  63  P  940. 

[a]  Zn  the  abasaoe  of  an  expreaa 
statutory  provlalott  thwefor,  one  not 
a  party  to  an  attachment  cannot  In- 
tervene. Pennsylvania  Steel  Co.  v. 
New  Jersey  So.  R.  Co.,  9  Del.  672. 
See  also  Klmbro.  v.  Clark,  17  Nebr. 
403,  22  NW  788  (holding  that  the 
only  provision  permitting  interven- 
tion appears  to  be  Civ.  Code  E  47, 
providing  that,  in  an  action  to  re- 
cover real  or  personal  property,  any 
person  having  an  Interest  in  such 
property  may  be  made  the  party,  and, 
in  an  ordinary  action  upon  a  prom- 
issory note,  the  rights  of  third  par- 
ties to  property  seized  by  attach- 
ment cannot  be  adjudicated). 

[b]  A  ffzaatee  wlioss  oonTeyanoe 
was  prior  to  tlia  attadnaamt  cannot 
appear  and  defend  the  attachment  un- 
der He.  Rev.  St.  o  82  i  IS,  providing 
that  grantees  may  appear  and  defend 
in  suits  against  their  grantors  in 
which  real  estate  ts  attached. 
Spragne  v.  A.  &  W.  Spragtie  Mfg.  Co., 
76  la.  417. 


pi 


[el    Maoasaity  for  r— ort  to  re- 

.^•vuL^The  owner  of  property,  who 
Is  not  the  same  party  that  the  at- 
tachment Issues  against,  cannot  In- 
tervene to  settle  his  rights  but  must 
resort  to  replevin.  Gates  v.  Penn- 
sylvania Ijand,  'etc.,  Co..  9  Oh.  C^r. 
Ct.  878.  S  Oh.  Clr.  Dec.  168. 

rd]  Siffht  of  wife  of  attachment 
defaadaat. — In  an  action  with  an  at- 
tachment against  the  husband  the 
wife  cannot  interplead  at  law,  but 
must  agaert  her  claim  In  chancery. 
Withers  V.  Shropshire,  15  Mo.  631. 

87.  [a]  Th«  appUoatlon  of  the 
term  "interplead'*  to  the  proceeding 
by  which  the  claimant  seeks  to  as- 
sert his  title  In  the  attachment  suit 
appears  to  the  author  to  be  inaccu- 
rate; but  It  has  received  express  ju- 
dicial sanction.  See  Bennett  v.  Wol- 
verton,  24  Kan.  284,  286  (where  It  Is 
said:  "It  Is  claimed  that  the  act 
under  which  these  proceedings  were 
had  Is  unconstitutional  in  this:  that 
the  subject  Is  not  clearly  expressed 
fn  the  title.  The  title  is.  'An  act  sup- 
plemental to  an  act  entitled  "An  act 
to  establish  a  Code  of  Civil  Proced- 
ure," being  an  act  to  provide  for  In- 
terpleaa  in  certain  caaes,'  and  the  act 
provides  that  any  person  claiming 

firoperty.  money,  etc.,  attached,  may 
nterplead  in  the  cause.  The  argu- 
ment is  that  the  proceeding  Is  exact- 
ly the  opposite  of  an  Interplea.  We 
quote  from  counsel's  brief:  'An  In- 
terplea Is  a  claim  that  the  pleader 
making  It  does  not  own  the  pnmerty 
In  controversy,  and  that  one  of  two 
other  persons  does  own  It.  The  ease 
at  bar  Is  that  the  pleader  does  own 
the  property,  and  that  neither  one  of 
the  two  ower  parsons  own  It.  The 


action  which  the  legislature  designed 
is  Just  exactly  the  opposite  of  an 
Interplea.'  See  Abbott^s  and  Bou- 
vler'a  Dictionaries,  'Interplea.'  We 
think  counsel  Is  mistaken.  At  the 
comrnqn  law  it  may  be  true  that  the 
intervention  of  a  third  party  was  at 
the  Instance  of  the  defendant,  and  In 
this  respect  the  interpleader  of  the 
common  law  differs  from  the  inter- 
vention of  the  civil  law.  which  was 
at  the  Instance  of  the  third  party 
who  claimed  an  Interest  adversely  to 
both  parties  to  the  suit.  But  stilt 
the  idea  of  interpleading  was  that 
seme  one  beside  the  parties  to  the 
original  action  claimed  rights  in  the 
property,  and  he  was  called  upon  to 
assert  his  rights  or  forfeit  them.  At 
law,  a  defendant  sued  might  dis- 
claim, and  call  upon  this  third  party 
to  assert  hla  rights.  In  equity,  a 
party  having  a  fund  or  other  prop- 
erty In  his  hands  might  summon  the 
various  claimants  thereto  to  litigate 
their  several  rights.  In  each  case 
the  idea  was  of  casting  the  litigation 
upon  other  parties  than  the  one  mov- 
ing for  the  Interplea.  Now,  this  stat- 
ute, recognizing  the  underlying  idea, 
simply  provides  for  the  practice 
which  shall  govern.  Instead  of  leav- 
ing the  option  to  the  defendant.  It 
gives  to  a  party  claiming  rights  the 
privilege  on  his  own  motion  of  com- 
ing Into  the  cause  and  asserting  those 
rights.  It  thus  Incorporates  a  whole- 
some provision  of  the  practice  under 
the  cfvll  law.  But  this  change  of 
practice  does  not  destroy  the  sub- 
stance of  the  proceeding.  It  Is  still 
Interpleading").  See  also  May  v.  Dls- 
conto  GesellBchaft,  211  111.  810.  71  NB 
1001  [aft  113  111.  A.  4151;  Carp  v.  Its- 
kowitx,  77  Mo.  A.  BB2:  McCluny  v. 
Jackson,  6  Gratt  (47  Va.)  96.  But 
compare  Boltc  v.  Kagon,  34  Fed.  462 
(holding  that,  where  property  Is  at- 
tached on  a  writ  Issuing  from  the 
federal  court,  a  petition  of  Interven- 
tion, filed  by  leave  of  the  court  In  the 
attachment  suit  by  claimant,  la  not  a 
statutory  interplea  under  the  Mis- 
souri statutes). 

98.  Ala. — Lehman  v.  Warren,  63 
Ala.  K3S;  Abraham  V.  Carter,  58 
Ala.  8. 

Ark.— Bloom  v.  HeOehee.  IS  Ark. 

829. 

C>)lo.— Hannan  v.  Connett,  10  Colo. 
A.  171.  60  P  214. 

D.  C;. — ^Wallace  v.  Maroney,  17  D. 
C.  221;  U.  8.  V.  Howgate,  13  D.  C. 
408. 

Oa. — ^Bodega  v.  Perkerson,  60  Qa. 
616. 

111.— Weber  v.  Mick.  181  111.  620,  23 
NB  646;  Purcell  v.  Steele,  12  111.  93. 

Iowa,— Dlma^le  v.  Tolerton-War- 
nald  C^,  ISI  Iowa  426.  131  NW  689: 
8|^MT|r'  T.  Bthrldsw,  70  Iowa  27,  80 

Kan.— Meegan  t.  Pettlbone-Oentry 
Co.,  86  Kan.  %W,  118  P  64. 
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proteotion  of  his  property  is  no  bar  to  his  right  to 
intervene."  But  the  right  of  intervention  is,  un- 
less otherwise  provided  by  Btatute,'"  merely  a  cu- 
mulative, and  not  an  exclusive,  remedy,  and  does 
not  preclude  recourse  by  the  claimant  to  his  other 
remedies.'^  An  interpleader  cannot  ordinarily  ques^ 
tion  the  regularity  of  the  proceedings  in  the  prin- 
cipal  ease.'* 

A  sale  of  the  property  ae  periehaUe  does  not 
preclude  the  claimant  from  further  ingistiny  on  his 

title." 

Effect  of  destruction  of  property.  As  an  inter- 
pleader in  attachment  proceedings  involved  pri- 
marily the  right  of  possession,  it  cannot  be  main- 
tained after  the  property  has  been  destroyed  in  the 
hands  of  plaintin  in  attachment.'^ 

The  fact  that  an  indemnifying  bond  was  executed 
to  the  sheriff  before  the  levy  of  an  attachment  does 
not  preclude  claimants  of  the  property  from  as- 
serting their  claims  as  provided  by  statute." 

Peaceable  retaking.   If,  after  one  person's  prop- 


erty has  been  seised  under  an  attachment  against 
another,  the  rightful  owner  can  quietly  and  peace- 
ably take  possession  of  lueh  proper^,  be  is  entitled 
to  retain  such  possession,  and  the  officer  who  levied 
on  suoh  property  is  not  justified  in  using  forcible 
means  to  regain  possession  thereof.'" 

OcHDjpdling  ^pearance  by  claimant.  Attachment 
being  a  l^al  proceeding,  a  court  issuing  tiie 
writ  has  no  authority  to  compel  a  nonresident 
to  appear  aad  litigate  his  rights  to  the  fond  at- 
tached." 

Parchase  of  i^alnttff's  claim  by  one  of  serenl 
interveners.  Where  plaintiff  brings  attachment  and 
levies  on  personalty  and  other  parties  intervene  ad- 
versely to  each  other,  the  purchase  of  the  claim 
of  plaintifiE  by  one  interpleader  does  not  dispose 
of  the  claim  of  the  other  interpleader,  and  the  caw 
should  proceed  as  to  him.'* 

832]  2.  Who  Hay  Intervene— a.  In  OesenL 
Where  any  intervention  is  permissible,  any  persra 
not  originaUy  a  party  to  the  action  who  claims  an 


Ky. — Fatten  v.  Madison  Nat.  Bank, 
120  ky.  46»,  104  SW  264,  31  KyL  g30: 
Heavsrln  v.  Robinson,  21  SW  878,  16 
Kyli  16;  Bamberger  v.  Halberff.  78 
Ky.  tU;  iM  T.  WtlBOn,  6  KyL  766; 
MeCnllock  v.  OaUacher,  1  Ky.  Op. 
X64. 

La.— Shoff  T.  MorsHn,  9  Mart.  692. 

ICd. — ^Kean  t.  Do«rnen  62  Md.  476: 
RlohardRon  t.  Hall,  21  ICd.  S»»:  Car- 
son T.  White.  •  OUf  17. 

Ho. — Wanglar  v.  FronkUn,  70  Ko. 
«&». 

N.  C. — Toms  v.  WaPBon,  66  N.  C 
417. 

Pa. — Meffee  v.  Belme,  89  Pa.  60; 
Hlldreth  v.  Kepner,  11  Pa.  Dlst.  789; 
Kesenbloom  v.  Bogrss,  2  Blair  Co.  200. 

Porto  Rico. — Bias  v.  Colon,  8  Porto 
Rico  76. 

S.  C. — Bryce  v.  Foot.  26  a  C  467 
[dlst  Hetts  v.  Piedmont,  eta,  L.  In& 
Co..  17  8.  a  120:  Copeland  v.  Pied- 
mont, etc.,  ti.  Ina.  Co.,  IT  8.  C 
1161. 

Tex. — Hamburg  v.  Wood,  66  Ter. 
168,  18  SW  623;  Graves  v.  Hall.  27 
Tex.  148;  Marsh  v.  Thomason,  6  Tex. 
Clv.  A.  379,  26  SW  43;  Jaffray  v. 
Ueyer,  1  Tex.  A.  Clv.  Caa.  S  1349. 

See  Hart  v.  Clarke,  127  App.  DIv. 
679,  111  NTS  886  [aff  194  N.  T.  403, 
87  NB  808]. 

ZUtervMitlon  reaenaiy  see  Parties 
[31  Cyc  512]. 

[a]  In  an  action  at  law  aided  by 
attawuttant  a  third  person  as  claim- 
ant of  the  property  attached  may.  by 
Intervention  under  Code  J  3594,  put 
his  ownership  In  issue.  Blmsdale  v, 
Tolerton-Warfleld  Co.,  151  Iowa  426, 
131  NW  689. 

[b]  A  dalmaat  of  an  attaohed 
TMMl  may  Interplead.  Holeman  v. 
Steamb(»t  P.  H.  White,  11  Ark.  237. 

[cl  roT^ffn  attaoliineBt.  —  Under 
the  Pennsylvania  act  of  1881  a  third 
person,  claiming  ownership,  may  in- 
tervene in  foreign  attachment.  Oott- 
hold  v.  Von  Mlnden,  17  WklyNC  (Pa.) 
167. 

[d]  iBtwrantlon  bj  •  fmaln  oor- 

poration  is  not  within  a  statute  for- 
bidding such  corporation  from  "doing: 
business"  In  the  state  before  comply- 
ing with  certain  conditions.  Gates 
Iron  Works  v.  Cohen,  7  Colo.  A.  341, 
43  P  667, 

[e]  Interventton  by  asslffMS  of 
owner    after    sale    of  property. — 

Where  property  la  seized  under  an 
attachment  as  belonging  to  defend- 
ant, and  is  sold  under  an  order  of 
court,  and  the  proceeds  held  under 
the  attachment,  and  subsequent  to 
the  sale  the  real  owner  of  the  prop- 
erty assies  the  proceeds  to  plain- 
tiff, the  latter  can  Interplead  for  them 
since  the  sale  merely  changes  the 
form  of  the  property,  the  assignment 
of  the  proceeds  being  an  assignment 
or  sale  pro  tanto  of  the  goods  them- 


selves. Qurp  V.  Itskowit*,  77  Mo.  A. 
692. 

in  ■■■^n-*t-*fTlt  Of  stehts  of  Inter- 
•nam^-An  order  permitting  a  person 
to  intervene  in  an  attachment,  un- 
der the  EY^udulent  Debtors  Act  of 
March  17,  1869  <P.  U  8).  and  its  sup- 
plement. Is  withio  the  discretion  of 
the  court,  but  the  Intervener  will  be 
restricted  to  such  course  only  as 
ntay  be  necessary  to  protect  his  own 
Interest  He  will  not  oe  permitted  to 
raise  technicalities  and  strike  down 
the  action.  The  Intervener  must  take 
the  suit  as  he  finds  it.  He  is  bound 
by  the  record  of  the  case  at  the  time 
of  his  intervention.  If  he  claims 
property  in  controversy,  he  can  in- 
terfere only  so  far  as  It  Is  necessary 
to  prove  his  right  to  It  Sailor  Plan- 
ing Mill,  etc.  Co.  V.  Moyer.  IS  Pa. 
Super.  603. 

fg]  Hut  not  retard  pzlmoQwl 
nut^ — In  Louisiana  it  is  said  that  as 
the  intervener  has  always  his  remedy 
by  separate  action,  he  must  always 
be  ready  to  plead  or  to  exhibit  his 
testimony  and  must  not  retard  the 
principal  suit  Gaines  v.  Page,  16  La. 
Ann.  108. 

[h]  Order  of  d*llv«rr< — One  whose 
property  Is  In  the  custody  of  a  court 
under  an  attachment  against  another 
may  obtain  possession  of  the  prop- 
erty  by  an  order  of  delivery.  Cart- 
mell  V.  Allen,  12  KyL  43. 

[1]  *o  anthorlie  tko  statntorr 
prooMdl3W  known  as  the  trial  of  the 
right  of  property  which  is  attached, 
etc.,  claimant  must  bring  himself 
within  the  terms  of  the  statute  pro- 
viding such  remedy  (Clv.  Code  [1901] 
pars  4128-4162).  Otis  v.  Nelson,  15 
Ariz.  486.  140  P  211. 

89.  Potlatch  Lumber  Co.  v.  Run- 
ke).  16  Ida.  192,  101  P  396.  23  LRAMS 
636  and  note,  18  AnnCaa  691  and 
note. 

301.  See  Davis  v.  Warfleld,  38  Ind. 
461. 

[a]  Statato  llailtad  to  vrooMdlM 
iMforoJnstlo*  of  tlM  p«aea,F— 2  Oavln 
&  H.  Rev.  St.  p  143  I  169,  requiring 
any  person  other  than  defendant 
claimfnK  attached  property  and  hav- 
ing notice  of  the  attachment  to  as- 
sert his  title,  applies  only  to  pro- 
ceedings before  a  Justice  of  the  peace. 
Fee  v.  Moore,  74  Ind.  819;  Davis  v. 
Warfleld,  38  Ind.  461. 

SI,  Colo. — Kinnear  v.  Flanders,  17 
Colo.  11,  28  P  327;  Hannan  v.  Con- 
nett,  10  Colo.  A.  171.  50  P  814. 

Ga. — Barton-Price  Co.  v.  Murphy, 
134  Ga.  710,  68  8S  484. 

111. — Lowry  v.  Klnsey,  26  111.  A. 
309. 

lowa.^ — Dlmsdale  v.  Tolerton-War- 
fleld Co.,  151  Iowa  426.  131  NW  689; 
Remington  Typewriter  Co.  v.  McAr- 
thur.  146  Iowa  57.  123  NW  760;  Sper- 
ry  V.  ^thrldge,  70  Iowa  27,  80  NW  i. 


Kan. — Meegan  v.  Pettibone-OeDtry 
Co..  86  Kan.  ^36,  118  P  64. 

MdL— Richardson  v.  Hall.  21  Md. 
399:  Carson  v.  White,  6  0111  17. 

Mo. — ^Wangler  v.  Franklin,  70  Ha 
669;  Sheady  v.  Second  Nat  Bank,  63 
Mo.  17,  21  AmR  407;  Torreyaon  v. 
Tarnbaugh,  106  Mo.  A.  439,  79  SW 
1002;  Barnes  v.  Stanley,  95  Mo.  A 
688,  69  SW  682;  Drumra  Flato  Commn. 
Co.  V.  Summers,  89  Mo.  A.  300:  Ha- 
■nirdine-McKittric  Dry  Goods  Co.  v. 
Camahan,  83  Mo.  A.  318;  Monarch 
Rubber  Co.  v.  Bunn,  82  Mo.  A.  601: 
Crow  v.  Stevens,  44  Mo.  A.  137;  Brad- 
ley Hubbard  Mfg.  Co.  v.  Bean.  20  Ho. 
A.  Ill;  Wolff  V.  Yette,  17  Mo.  A.  36. 
See  also  State  Bank  v.  B^noy,  134 
Mo.  A.  74,  114  SW  653. 

S.  C. — Olln  V.  Flgeroux.  26  &  CL  L. 
203. 


In 


[a]    A  prlvUegs,  Bot  a  naossalty.— 

Megee  v.  Belrne,  39  Pa.  60.  the 


court  said  that  they  knew  of  no  rale 
of  law  that  compels  a  man  to  Inter- 
vene on  pain  of  forfeiting  his  rights, 
and  that  if  a  sheriff  will  seize  one 
man's  goods  on  process  against  an- 
other the  right  of  the  owner  to  hold 
the  ofBcer  responsible  In  another  form 
of  action  is  part  of  the  law  of  prop- 
erty, and  cannot  be  denied  to  the 
suitor. 

[b]  A  nit  In  eavlty  by  a  Ubor 
claimant  to  prevent  the  dismissal,  as 
brought  against  a  partnership  which 
turned  out  to  be  a  corporation,  of  an 
attachment  suit  fn  which  be  has  In- 
tervened as  a  preferred  creditor,  and 
for  the  enforcement  of  an  alleged  lien 
on  the  property  seized,  etc.,  cannot 
be  maintained,  as  plaintiff  has  an 
adequate  remedy  at  law  either  by  an 
Independent  attachment  suit  in  which 
a  preferred  labor  claim  could  be  en- 
forced, or  in  the  original  attachment 
suit  In  case  plaintiffs  therein  amend 
their  complaint.   Wlnrod  v.  Woltera. 

141  Cal.  399,  74  P  1087. 

88.  SUte  v.  Parka,  S4  OO.  ISS. 
126  P  242. 

as.  See  Infra  J  637. 

S4.  Stadden  Grocery  Oo.  T.  Lvak, 
96  Ho.  A  261,  68  SW  687. 

3B.  Gevedon  v.  Branham,  47  SW 
689,  20  KyL  791. 

[a1  The  reason  of  the  ml*  Is  that 
the  bond  is  executed  for  the  benefit 
of  the  sheriff  and  not  for  the  claim- 
ant who,  it  is  held,  cannot  maintain 
an  action  thereon.  Hence  the  glTlng 
of  such  bond  can  In  no  way  affect 
the  claimant's  rights  to  intervene. 
Gevedon  v.  Branham,  47  SW  589,  20 
KyL  791.  _ 

Se.  Brownell  v.  Durkee,  79  Wis. 
658.  48  NW  S41,  24  Am^  743,  1* 
LRA  487. 

37.  State  v.  Blair.   233  Vix  ItX 

142  SW  326. 

38.  Miller  V.  Campbell  Commn. 
Co..  13  Okl.  76.  74  P  667. 


For  later  oasM,  daralosaMata  and  ahaaffaa  In  the  law  see  enmulatlve  Annotations,  same  till 
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mtereat,  either  general  or  special,  in  the  property 
attached,  may  intervene  or  resort  to  the  statutory 
netbod  for  the  trial  of  the  right  of  property  in 
order  to  have  his  rights  adjudicated      the  court  in 


which  the  attachment  suit  is  pending,'"  provided  he 
was  in  actual  possession  of  the  property,  or  en- 
titled to  such  possessioui  at  the  time  of  the  levy 
thoreon  under  the  attachment,^  or  the  institntitm 


8>.  U.  8. — QuRibel  T.  Pitkin,  124 
U.  a  131.  8  set  379,  31  L.  ed.  S74; 
U.  8.  T.  Neely,  146  Fed.  7«4. 

Ala. — CartwrlKht  v.  Bamberger,  90 
Ala.  40E,  8  8  264;  Planters',  etc.,  Bank 
V.  Andrews,  8  Port.  404. 

Ark. — Faulkner  v.  Cook,  83  Ark. 
206,  103  SW  384;  TUlar  V.  Llebke,  78 
Ark.  324,  95  SW  769;  Terry  v.  Clark. 
77  Ark.  667,  92  SW  788;  Johnson  v. 
OUlenwater,  76  Ark.  114,  87  SW  439; 
Ooodbar  t.  Brooks.  57  Ark.  450,  22 
SW  96. 

Cal. — HcSldowney  v.  Madden,  124 
CaL  ICS.  66  P  783;  Davis  v.  E^pinger, 
18  CaL  878.  79  AmD  184. 

Colo. — Hannan  v.  Connett,  10  Colo. 
A  171.  BO  P  214. 

D.  C. — Daniels  v.  Solomon,  11  App- 
163. 

Fla. — Valdosta  Mercantile  Co.  v. 
White,  52  Fla.  463,  42  8  633. 

Ga. — Hopper  v.  Wilson,  128  Oa.  776, 
5S  SB  369;  Hines  v.  Kimball,  47  Qa. 

5ST. 

Ida. — Potlatch  Lumber  Co.  v.  Run- 
kel.  16  Ida.  192.  101  P  896,  23  LRANS 
636  and  note.  18  AnnCae  691  and 
note. 

111. — Jullllard  V.  May,  130  111.  87,  22 
NE  477;  SchllllnK  v.  Deane,  86  IlL  A. 
513. 

Iowa. — Marshalltown  City  Nat. 
Bank  V.  Crahan,  135  Iowa  230.  112 
NW  793;  Anderson  v.  Taylor,  131 
Iowa  485.  108  NW  1051;  Obde  v.  Hoff- 
man. 90  NW  7S0. 

Kan. — Standard  Impl.  Co.  t.  Lan- 
sing Wason  Works.  58  Kan.  12S,  48 
P  SS8:  Cox  KfK.  CO.  V.  Auffust,  61 
Kan.  69.  82  P  tU:  Kendall  Boot.  etc.. 
Co.  T.  Auffust.  51  Kan.  63,  32  P  636; 
Dearborn  v.  Vaughan,  46  Kan.  506. 
26  P  1038;  Wichita  Wholesale  Oro- 
cery  Co.  v.  Records,  40  Kan.  119,  19 
P  346;  Long  v.  Murphy,  27  Kan.  375; 
Svmns  Grocer  Co.  v.  Lee,  9  Kan.  A. 
574.  58  P  237. 

Ky. — Patton  v.  Madison  Nat  Bank, 
126  Ky.  469,  104  SW  264.  81  KyL  830: 
Meaverln  v.  Robinson,.  21  SW  876,  lb 
KyL  15. 

La, — Hlchs  Co.  v.  Thomas.  114  La. 
219.  38  S  148:  H.  B.  Claflin  Co.  v. 
Pelbelman,  44  La.  Ann.  518,  10  S  862; 
New  Orleans  Canal,  etc.,  Co.  v.  Beard, 
16  La.  Ann.  346,  79  AmD  582. 

Md. — Palmer  v.  Hughes,  84  Md.  652. 
36  A  431;  Clarke  t.  Melxsell.  29  Md. 
221;  Car'son  v.  White.  6  Gill  17;  Stone 
V.  Ma_pmder,  10  GUI  A  J.  383.  32  AmD 
177;  Ranahan  v.  O'Neale,  6  Gill  &  J. 
298.  26  AmD  576;  Campbell  V.  Morris. 
3  Harr.  &  M.  635. 

Mfch. — Rowe  V.  Kellogg.  64  Mich. 
20«.  19  NW  9S7. 

Minn. — Wright  V.  Tanner.  9S  Minn. 
94,  99  NW  422. 

Miss. — Canty  v.  Wood.  38  S  816; 
Meridian  First  Nat.  Bank  v.  Coch- 
ran, 71  Miss.  176.  14  S  439;  Dreyfiis 
V.  Mayer.  69  Miss.  282,  12  S  267. 

Ho. — suing  V.  Hendrlckson,  193 
Mo.  S6&.  92  SW  105;  Vermillion  v. 
Parsons.  118  Mo.  A.  260,  94  SW  298; 
TAflTert?-  V.  Hllllker.  109  Mo.  A.  66.  81 
SW  tlO;  Simmons  Hardware  Co.  v. 
Loewen.  96  Mo.  A.  122,  68  SW  947; 
Henry  Petrlng  Grocer  Co.  v.  ESast- 
wood.  79  Ha  A.  270. 

Nebr. — ^Danker  v.  Jacobs,  79  Nebr. 
435.  lis  NW  679:  Haines  v.  Stewart, 
3  Nebr.  CUnoff.)  216,  91  NW  589. 

N.  T. — Steuben  County  Bank  v.  Al- 
beriger.  78  N.  T.  252;  Llpschlts  v. 
Halperln.  53  Misc.  280.  103  NTS  202. 

OkI- — ^MiHer  v.  Campbell  Commn. 
Co..  13  Okl.  76,  74  P  507;  Hockaday 
V.  Drye,  7  Okl.  288,  54  P  475. 

Pa. — kogers  T.  Schadt,  218  Pa.  617, 
07  A  91». 

Philippine. — PellBardo  v.  Justice  of 
Peace.  3  Philippine  636. 

a,  C. — Shore  v.  Baltimore,  etc..  R. 
Co..  76  S.  C.  472.  57  SE  526.  11  Ann 
Chb  909. 

Tex, — Harris  v.   Tenney,   85  Tex. 


254,  20  SW  82,  34  AmSR  796; 
Fwt  Worth  Pub.  Co.  v.  Hitson.  80 
Tex.  216,  14  SW  843,  16  8W  661: 
Hamburg  v.  Wood,  66  Tex.  168.  18  SW 
623;  Boehm  v.  CaJlsh,  3  SW  293; 
Whitman  v.  Willis,  51  Tex.  421;  Burch 
V.  Watts,  37  Tex.  135;  State  Excli. 
Bank  v.  Smith.  (Civ.  A.)  160  SW  6fit;; 
Terry  v.  "Vyebb,  (Civ.  A.)  9G  SW  70; 
Horstman  v.  Little,  (Civ.  A.)  S8  SW 
286:  Oroeebeck  v.  Evans,  40  Tex,  Civ. 
A.  216,  83  SW  430,  88  SW  8>^Ji;  Mur- 
phy V.  Nash.  (dv.  A.)  46  SW  944; 
Bolta  V.  Bngelke.  (Civ.  A.)  43  .sw  47; 
Barkley  v.  Wood.  (Civ.  A  )  41  S\V 
717;  Reavis  v.  Moore,  (Civ.  A.)  I'O  SW 
965. 

Wash.— -Perkins  v.  Bailey.  88  Wash. 
46.  80  P  177.  107  AmSR  831. 

W.  Va. — Miller  v.  White,  46  W.  Va. 
67.  33  SE  332.  76  AmSR  791:  Cape- 
hart  v.  Dowery,  10  W.  Va.  180. 

Wis. — Breslauer  T.  Gelltun,  66 
Wis.  STT.  27  NW  47. 

Wvo. — Stanley  v.  Foote,  9  Wyo. 
SSfj,  63  P  940. 

N.  s. — Johnson  V.  Buchanan,  29  N. 
S.  27. 

[a]  vecMsLty  of  claimant  hkvliif 
Interest  la  property*— It  is  essential 
that  a  claimant  of  property,  to  prose- 
cute successfully  his  claim,  have 
some  actual  Interest  In  the  property. 
Hence,  If  by  a  proper  construction  of 
the  contract  or  lease  under  which  the 
property  Is  held  he  has  no  property 
Interest  therein  he  cannot  maintain 
his  action.  Upham  v.  Dodd,  24  Ark. 
645;  Newman  t.  Woodson  NaL  Bank, 
38  Kan.  456,  16  P  82S;  Turner  v. 
Bachelder,  17  Me.  257. 

[b]  AsMTtlon  of  homestMkd  cAalm 
by  wlfOd — The  wife  of  an  attachment 
defendant  may  Intervene  for  the  pur- 
pose of  asserting  her  homestead 
claim.  Btoddart  v.  UcMahan,  85  Tex. 
267. 

[c]  Snretlea  on  s  rwpleTia  bond 

may  claim  and  try  the  right  of  prop- 
erty as'  against  a  junior  attachment 
levied  after  the  replevy.  Cordaman 
v.  Malone,  63  Ala.  556. 

[d]  A  trustee  (1)  entitled  to  Im- 
mediate possession  can  maintain  the 
statutuory  action  for  trial  of  the 
right  of  property,  although  he  has 
not  taken  actual  possession  (Willis 
v.  Thompson,  85  Tex.  301,  20  SW 
155);  (2)  and  may  claim  either  the 
property  or  the  proceeds  of  the  sale 
thereof,  although  he  has  previously 
conveyed  the  property  (Skinner  v. 
Thompson,  21  Mo.  16).  (3)  Under 
Klrby  Dig.  S  6002,  authorizing  a 
trustee  to  sue  without  Joining  the 
beneflctary,  one  who  took  title  m  his 
own  name  to  property  paid  for  with 
his  company's  money  could  intervene 
in  attachment  of  the  property  as  be- 
longing to  another.  Burke  v.  Sharp, 
88  Ark.  483.  115  SW  145.  (4)  Where, 
however,  the  trustee  In  a  trust  deed 
conveying  personal  property  Inter- 
vened In  an  attachment  suit  against 
his  grantees,  gave  bond  for  the  re- 
lease of  the  property  without  assist- 
ance from  the  beneftolarles  In  the 
deed,  and  asserted  his  right  to  the 

Property  thereunder,  It  was  held  that 
is  right  to  recover  rested  upon,  the 
validity  of  hla  title,  and  that  he  could 
not  Invoke  the  equities  of  any  of  the 
beneficiaries  who  were  not  parties  to 
a  suit.  Batavia  v.  Wallace,  102  Fed. 
240.  42  CCA  310. 

[e]  A  cestui  av*  trust  may  come 
in  as  claimant  of  the  property,  for  If 
he  is  precluded  from  bringing  his 
suit,  and  the  trustee  will  not  permit 
his  name  to  be  used,  he  wiU  then 
stand  in  the  attitude  of  a  party  hav- 
ing an  undeniable  right  but  no  rem- 
edy, a  thing  which  the  law  will  not 
endure.  SUte  v.  McKellop.  40  Mo. 
184.  To  same  effect  Bamberger  v. 
Halberg.  78  Ky.  376.  Contra  Willis 
v.  Thompson,  86  Tex.  301,  20  SW  155 


(holding  that  the  beneflciary  himself 
cannot  assert  his  rights  but  that  they 
must  be  asserted  by  the  trustee). 

[f]  The  receiver  of  an  Insolvent 
bank,  who  acquired  his  Interest  after 
the  attachment  had  been  issued,  has 
been  held  to  come  within  the  pro- 
visions of  the  statute  which  allowed 
any  person  who  acquired  an  Interest 
in  or  lien  upon  the  property  attached 
to  move  to  dissolve  the  attaohmpnt 
without  being  a  party  to  the  suit. 
National  Shoe,  et«.,  Bank  v.  Mechan- 
ics' N;it.  Bank,  89  N.  T.  440.  See  also 
Trow  s  Printing,  etc.,  Co.  V.  Hart,  85 
N.  Y.  500. 

[g]  A  garnishee  who  holds  prop- 
erty which  once  belonged  to  defend- 
ant, hill  which,  before  the  garnish- 
ment was,  for  n  valuable  considera- 
tion, sold  to  the  g^amlshee,  may  intw- 
vene  in  the  proceedings  to  defend  it 
from  condemnation.  Wallaoe  T.  Ma- 
roney.  17  D.  C.  221. 

[h]  A  tUrd  persoB,  elalmJar  owa- 
•ruw  of  a  fund  in  a  bask  attached 
as  the  property  of  a  defendant, 
through  a  transfer  to  him  of  the  cer- 
tificate of  deposit  issued  for  the  same, 
may  properly  intervene  In  the  action 
and  assert  bis  claim  by  a  motion  to 
vacate  the  attachment  as  to  such 
property,  but  the  attachment  will  not 
be  vacated  on  auoh  ground  on  ex 
parte  affidavits.  U.  S.  v.  Neely,  146 
Fed.  764. 

[i]  A  fiavAaleiBt  pnrOhaasr  of 
coods  sold  for  the  purpose  of  de- 
frauding creditors  has  no  standing  to 
assert  a  claim  against  attachment 
plaintiff.  Collingsworth  v.  Bell,  66. 
S^n.  338.  43  P  262. 

[J]  A  claimant  of  land  under  a 
title  not  derived  from  the  debtor  can- 
not, as  a  matter  of  right.  Intervene  in 
a  suit  between  an  attachment  cred- 
itor and  the  debtor  where  the  cred- 
itor seeks  to  foreclose  his  attachment 
lien.  Carothers  V.  Lange,  (Tex.  CiT. 
A.)  56  SW  580. 

[ki  Vo  Authoxlse  trial  of  right  of 
property,  claimant  must  bring  himself 
within  the  terms  of  the  statute  pro- 
viding such  remedy.  Otis  v.  Nelson, 
16  Aril.  486.  140  P  211. 

01  Intervention  in  regard  to  real 
property. — The  proceeding  provided 
by  the  act  of  March  12,  1908.  to  reg- 
ulate trials  In  .connection  with  title 
to  real  property,  is  not  applicable  to 
the  case  where  defendant  himself 
prays  for  and  obtains  the  annulment 
of  an  attachment  and  an  adjudica- 
tion which  were  erroneously  ordered, 
since  said  law  refers  only  to  cases 
where  the  property  of  third  persons 
who  are  not  parties  to  the  suit  Is  er- 
roneously attached.  Hernandez  v. 
Tornabells,  17  Porto  Rico  606. 

[m]  raots  ahowlna'  right  or  tlUe 
enJBelent  to  warrant  Interposition  of 
claim  see  Carter  v.  Wilson,  61  Ala. 
434;  Lewis  v.  Birdsey,  19  Or.  164,  26 
P  623;  Bradshaw  v.  Georgia  L.  &  T. 
Qo.,  (Tenn.)  69  SW  786. 

[n]  This  rule  does  not  obtala  in 
full  measure  In  all  states.  H.  P. 
Cornell  Co.  v.  Bover.  (R.  I.)  82  A 
385;  Houston  Real  Est.  Inv.  Co.  t. 
Hechler.  44  Utah  64,  138  P  1169. 

40,  Strickland  v.  Jones,  131  Oa. 
409,  S2  SB  328;  Rice  v.  Bally,  176  Mo. 
107,  75  SW  398;  Conneravlile  Buggy 
Co.  V.  Lowry.  104  Mo.  A.  186,  77  SW 
771;  Piano  Mfg.  Co.  v.  CunnlnghEun, 
73  Mo.  A.  376:  KIrschenschlager  v. 
Armltage  Herschel  Co..  68  Mo.  A.  165; 
Haines  v.  Stewart,  8  Nebr.  (Unoff.) 
216,  91  NW  639.  See  also  Kelley- 
Stelnmetx  Liquor  Co,  v.  Haugen,  109 
Minn.  129,  123  NW  61;  Hrnsie  v. 
Moody,  1  Tex.  Civ.  A.  26,  20  SW  769. 

[a}  ninstratlons. — (l)  Where  a 
claimant  of  property  instituted  re- 
plevin against  the  sheriff,  levying  on 
the  same  under  an  attachment  as  the 
property  of  another,  and  (ave  the 
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of  his  proceedings.*^ 

Persons  having  no  title  to  the  property  attached, 
and  not  in  actual  posBesaion  thereof  or  entitled 
thereto,  cannot  claim  or  recover  the  property,  be- 
cause their  interests  cannot  be  affected  by  the  con- 
troversy.*^ 

Defendant  in  attadunent  cannot  set  up  the  right 
or  claim  of  a  third  person  to  the  property  attached, 
but  this  can  be  done  only  by  the  claimant  him- 
self." 

833]  b.  Lienholders.  The  right  to  intervene 
in  attachment  proceedings  is  not  confined  to  persons 


claiming  title  to  or  ownership  of  the  pn^terty  ler- 
ied  on,  but  is  also  available  to  one  who  claims  a 
lien  upon  such  property  and  a  right  to  subject  it 
to  such  lieu  in  priority  to  the  attachment.**  A^ 
cordingly,  the  right  has  been  held  to  extend  to  oae 
holding  a  eonunon-law  lien  for  storage  of  the  at- 
tached goods,*"  a  mechanic's  lien  claimant/*  a 
landlord  claiming  a  lien  for  rent  upon  goods  of  his 
tenant  which  have  been  attached,*'  a  mortgagee  de- 
sirous of  protecting  his  interest  or  of  having  tlie 
proceeds  of  the  attached  property  applied  first  to 
the  mortgage  debt,*'  and  a  seller  of  goods  who  his 


aUitutory  bond  and  took  possession  i 
of  the  property,  and  he  sold  the  same 
to  a  third  person  who  had  knowledge 
of  all  the  facts,  and  the  third  person 
shipped  the  property  to  brokers  for 
sale  on  hla  account,  the  purchaser  of 
the  property  from  the  party  In  the 
replevin  suit  could  not  Interplead  in 
the  action  In  which  the  property  had 
been  attached  as  the  property  of  an- 
other, Hawkins  v,  Taylor,  IB  Mo.  A. 
238.  (2)  Where  a  car  owned  by  a. 
foreign  railroad  company,  loaded 
with  fnterstata  freight,  was  shipped 
into  the  state  and  attached  before  it 
was  unloaded,  the  railroad  company 
in  the  state  in  whose  possession  the 
car  was  could  Intervene,  under  Civ. 
Code  (1902)  B  255a,  providing  for 
such  Intervention  by  the  person  In 
whose  possession  the  property  Is  at- 
tached. Shore  V.  Baltimore,  etc.,  R. 
Co.,  76  8.  C.  472,  67  SB  636,  11 
AnnCas  909. 

[b1  Mode  of  oMstadw  pobsmsiob. 
—Where  claimant  obtained  possession 
of  property  from  a  defendant  in  at- 
tachment before  the  levy  of  the  writ, 
he  may  maintain  the  statutory  claim 
therefor,  whether  possession  was  ob- 
tained by  virtue  of  a  sale  or  an  un- 
registered mortgage,  Adams  v.  Pow- 
ell. (Tex.  Civ.  A.)  44  SW  647. 

[c]  Claimant  mnst  have  snoh  tltls 

(1)  to  the  property  claimed  as  would 
enable  him  to  support  trover,  tres- 
pass, or  detinue  (Block  v.  Maas,  65 
Ala.  211;  Lehman  v.  Warren,  53  Ala. 
535;  Abraham  v.  Carter,  53  Ala.  8); 

(2)  but  it  Is  sufflclent  If  he  shows 
that  the  title  Is  In  a  third  party,  un- 
der whom  he  holds  the  right  of  pos- 
lession,  or  with  whom  he  is  Jointly 
Interested  (Hollenback  v.  Todd,  119 
111,  643,  8  NE  829). 

[d]  An  intsrpleader  in  Attaolinunt 
ooonplM  til*  posltloa  of  plaintiff  In 
Mpwnn,  and  cannot  recover,  unless 
he  could  have  recovered  In  replevin 
at  the  time  he  filed  his  Interplea,  and 
he  must  be  entitled  to  posseaaion  of 
the  property  and  recover  on  the 
strength  of  his  own  title  and  right 
of  possession.  State  Bank  v.  Keener, 
134  Ho.  A.  74,  114  SW  553.  See  also 
Remington  Typewriter  Co.  v.  McAr- 
thur,  145  Iowa  57.  123  NW  760. 

[e]  A  mar»  claim  of  ownenlhlp  of 
property  attached  Is  not  sufficient  to 
give  the  claimant  the  rli^rht  to  inter- 
vene and  have  the  question  of  owner- 
ship determined  In  the  attachment 
suit.  Haines  v.  Stewart.  3  Nebr. 
(Unoff.)  216.  91  NW  539. 

[f]  FosaesBlon  witltont  titl*  has 
been  held  sufficient  to  warrant  inter- 
vention. Webber  v.  Tanner,  66  SW 
848,  23  KyL.  1694. 

[g]  A  oliattsl  mortgagor  who,  hy 
the  terms  of  the  mortgage,  has  given 
the  mortgagee  the  right,  on  default 
in  payment  of  the  mortgage  note  or 
an7  installment  thereof,  to  take  pos- 
session of  and  sell  the  chattels,  has 
no  general  or  special  property  right 
in  them  sufficient  to  sustain  an  inter- 
plea In  attachment  as  agalnat  the 
mortgagee's  attaching  creditor  where, 
at  the  time  of  the  attachment,  the 
mortgagor  has  defaulted  In  the  pay- 
ment of  Installments.  Connersville 
Buggy  Co.  v.  Lowry.  104  Mo.  A.  186, 
77  SW  771  (holding  furtfter  that  the 
mortgagor  could  not  show  that  the 


mortgage  note  had  been  transferred 
to,  and  was  owned  by,  another  than 
defendant  mortgagee,  since  the  Inter- 
pleader must  recover  on  the  strength 
of  bis  own  claim,  and  not  on  the 
weakness  of  his  adversary's). 

[h]  On*  niai-wimf  nnder  an  aa- 
alffnmrat  made  after  tlia  iwr  of  the 
attachment  Is  not  entitled  to  inter- 
plead. May  T.  Dlaconto  aeaellschaft, 
113  111.  A.  416  [aff  211  111.  810.  71  NE 
1001]. 

41.  Stansel  v.  Rountree,  40  Fla. 
428,  25  S  277. 

[a]  mastntlon. — ^Where  plaintiff 
attached  certain  property  which 
prior  thereto  had  beien  attached  In  a 
suit  in  a  federal  court  and  which 
was  In  the  possession  of  the  marshal 
thereof,  plalntltTs  attachment  being 
made  subject  to  that  of  the  federal 
marshal,  and  afterward  an  inter- 
pleader, claiming  the  property  as 
trustee  In  a  deed  of  trust,  gave  a 
forthcoming  bond  In  the  federal  case, 
received  the  property,  and  sold  tt, 
realizing  money  sufficient  to  pay  the 
claims  secured  by  his  deed  and  paid 
same,  it  was  held  that  he  could  not 
thereafter  file  an  Interplea  in  plain- 
tlfTs  suit.  Simmons  Hardware  Co.  v. 
Loewen,  95  Mo.  A.  122,  68  SW  947. 

[b]  «al«  anw  nuag  of  olalm^-A 
claimant  of  property  which  has  been 
attached,  although  he  sells  it  while 
the  claim  case  is  pending,  may  at  the 
trial  thereof  maintain  his  title  to  the 
property  as  It  stood  when  the  claim 
was  filed.  Coker  v.  Memphis  First 
Nat.  Bank,  112  Qa.  71.  37  SB  122. 

42.  Endel  v.  Lelbrock,  8S  Oh.  St. 
254;  Willis  V.  Thompson,  86  Tex.  301, 
20  SW  155;  Oaborn  v.  Koenighelm, 
57  Tex.  91. 

43.  Weber  v.  Mick,  181  HI.  G20,  23 
NE  646;  Foushee  v.  Owen,  122  N.  C. 
260.  29  SE  770.  See  also  Littell  v. 
Julius  Lansburg  Furniture,  etc.,  Co., 
96  Va.  540,  32  SE  63  (holding  that, 
where  an  attachment  was  dissolved 
on  motion  because  Issued  on  false 
suggestions,  as  provided  by  Code  S 
2981,  the  attaching  creditor  or  his 
trustees,  under  a  trust  deed  convey- 
ing the  attached  property  as  security 
for  the  debt  sued  on,  could  not  inter- 
vene and  claim  the  property  there- 
under on  the  motion  to  quash,  under 
Code  S  2984,  authorising  a  third  per- 
son to  intervene  in  attachment  and 
dispute  plaintUTs  right  to  the  prop- 
erty). 

44.  D.  C— Daniels  v.  Solomon,  11 
App.  163. 

Ga. — ^Wade  v.  Hamilton,  30  Qa.  450. 

Md. — Clarke  v.  Melxsell,  29  Md.  221. 

N.  H.— Clough  V.  Curtis,  62  N.  H. 
409;  Buckman  v.  Buckman,  4  N.  H. 
319. 

N.  T. — Jacobs  T.  Hogan,  86  N.  T. 
S48. 

[a]  Oae  who  haa  oostraotsd  to  mU 
propertj'  and  r*c«tT«d  a  partial  vay- 
me&i  has  such  an  Interest  as  wilfen- 
tltle  him  to  Intervene  where  the  prop- 
erty was  attached  before  delivery  to 
the  vendee.  Hanaur  v.  Hill,  SZ  Mo. 
A.  872. 

fb3  iratar*  of  rlgbt  of  latMvenm. 

—Under  Code  Civ.  Froe.  9  1206,  pro- 
viding that,  in  cases  of  attachment, 
etc.,  any  person  having  a  claim 
against  defendant  for  labor  done  may 
give  notice  thereof,  and,  unless  the 


claim  is  disputed.  It  must  be  paid 
out  of  the  proceeds  of  the  sale,  etc 
the  right  of  the  Interveners  Is  a  mere 
priority,  entitling  them  to  enjoy  the 
fruits  of  the  attachment  and  sale  In 
preference  to  plaintiff,  but  othenriK 
they  have  no  superior  rights  to  plain- 
tiff. Legg,  etc.,  Co.  v.  Worthtngton, 
157  Cal.  488,  108  P  284. 

[c]  BntltUaff  motion  la  cam.- 
An  objection  that  a  motion  that  the 
sheriff  be  directed  to  pay  preferred 
labor  claims  out  of  the  fund  At- 
tached was  entitled  in  the  action  in 
which  the  attachment  was  issued,  and 
not  in  the  name  of  such  claimants, 
was  untenable,  since  it  was  proper, 
for  the  protection  of  the  sheriff,  that 
the  order  authorizing  such  paymnt 
should  be  made  In  the  orlvlnai  cue. 
Rauer  v.  Sllva,  128  C^al.  48,  fiO  P  525. 
_48.  J.  I.  case  Plow  Works  t. 
union  Iron  Works,  66  Ho.  A.  1. 

46.  Hurley  v.  E^pa,  69  Oa.  611 
<faoldlng  that,  although  a  foreclosure 
of  a  mechanic's  Hen  on  personal  prop- 
erty for  repairs  done  thereon  Is  nec- 
essary before  sale  under  the  Ilea, 
yet,  where  another  levies  on  the  prop- 
erty, tt  Is  proper  for  the  mechanic  to 
arrest  the  proceeding  by  claim). 

47.  Monroe  v.  Mattox,  86  SW  74S, 
27  KyL  676  (crop  raised  on  shares): 
Sullivan  V.  Cleveland,  62  Tex. 
Oroesbeck  v.  Evans,  40  Tex.  Civ.  A 
216.  88  SW  430,  88  SW  S8»:  Reavii 
v.  Moore.  (Tex.  Civ.  A.)  SO  8W 
956. 

tal  ffhowfv  of  laadlortt's  Ilea  by 
olalmaat  of  ttUA, — Where  a  claimant 
on  the  trial  of  the  right  of  property 
bases  his  right  on  a  transfer  of  tht 
property  to  him  from  his  tenant  In 
satisfaction  of  his  landlord's  lien.  If 
he  falls  to  show  a  valid  transfer  b« 
may  yet  recover  on  showing  a  valid 
Hen  and  that  he  was  in  posseaaion  at 
the  time  of  the  levy.  Oroesbeck  r. 
Evans,  40  Tex.  Civ.  A,  816.  88  S9 
430.  88  SW  889. 

46.  Ala.— Mltcham  v.  Schnaaalv. 
98  Ala.  686,  18  S  817. 

Ark.— Applewhite  v.  Harrell  MQI 
Co.,  49  Ark.  279,  6  SW  892. 

Kan. — Hosea  v.  McClure.  48  Kan- 
408,  22  P  317:  Bodwell  v.  Heaton,  40 
Kan.  36,  18  P  901;  Symns  Grocer  Co. 
v.  Lee.  9  Kan.  A  574.  58  P  237. 

Mass. — Moore  v.  Quirk,  105  Mass 
49,  7  AmR  499;  Alden  v.  Lincoln.  13 
Mete.    204.     See   also  Soathwlck 
Hapgood,  10  Cush.  119. 

N.  C— Bear  v.  Cohen.  65  N.  C.  611. 

Okl. — Miller  V.  Campbell  CominiL 
Co..  IS  Okl.  75.  74  P  507. 

Tex. — Rentfrow  v.  Lancaster.  19 
Tex.  Civ.  A.  821,  31  SW  229. 

Wash. — Penby  v.  Hunt.  68  Wash. 
127.  101  P  492;  Langert  v.  Brown,  1 
Wash.  T.  102,  18  P  704. 

[al  mrsoordsd  nuatffaffau— A 
mortgagee  of  chattels  in  possessloo 
may  intervene,  althongh  his  mortsags 
Is  not  filed  for  record.  Applewhite  v. 
Harrell  Mill  Co..  48  Ark.  S7»,  5  SV 
292. 

tb]    manom  of  nmrtmod  vrop- 

•i^,.— The  seising  of  mortgaged  prop- 
erty under  an  attachmont  and  ra- 
moving  it  gives  the  mortcaree  aa  ov 
tlon  of  taking  it  Into  hla  poaaeaafoa. 
which  he  may  exerclae  by  Intmplead- 
Ing  in  the  attachment.  Hulaw  T. 
Beck,  65  Mo.  A.  668. 
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exercised  bis  r^bt  of  stoppage  in  transita.*' 

[}  834]  c.  Claimants  Snbaeanent  to  Attachment 
Altbongh  the  words  describing  attaoks  on  an  at- 
taefament  by  a  third  person  are  sometimes  used  in- 
terehangeably,  the  mode  of  proceeding  by  interren- 
tioa  IB  usually  not  proper  when  the  claim  is  based 
«  a  sale,  transfer,  or  mortgage  made  subseqnent 
to  tiie  attachment  levy."*  Nevertheless  the  statutes 
sometimes  permit  claimants  whose  claims  are  snb- 
seqneiit  in  point  of  time  to  intwrene  for  the  pur- 
pose of  attaekii^  the  attachment.^  ^ 

[\  835]  d.  Junior  Attaching  Creditors.  Un- 
der some  statute  a  junior  attaching  creditor  may 
mteivene  in  a  prior  attachment  suit  and  there 
cootest  ids  righto  wiUt  plaintiff  in  that  suit,  al- 
though he  cannot  be  let  in  to  defend  the  suit  and 
dupute  the  grounds  of  the  attachment  in  lieu  of 
defendant,  nor  to  defeat  the  attachment  for  mere 
errozB  or  irregularities  in  the  proceedings."  A 
junior  attaching  creditor  cannot,  however,  intervene 
as  a  claimant  of  the  property  in  bis  own  right.''' 


836]  e.  General  Creditors.  General  creditors 
of  defendant  in  attachment  cannot,  as  a  rule,  in- 
tervene;^* but  in  some  states  there  are  statutory 
provisions  by  virtue  of  which  any  creditors  of  the 
attachment  defendant  may  come  in  under  the  at- 
tachment and  share  in  the  distribution  of  the  pro- 
ceeds of  the  property."* 

[$  837]  f.  Assignee  of  Defendant  It  has  been 
held  that  a  foreign  assigncn'  of  a  nonresident  de- 
fendant may  intervene  in  order  to  protect  the  lat- 
ter's  rights;'*  but  an  assignee  who  has  not  taken 
possession  of  the  propai;y  or  had  the  assignment 
recorded  has  been  held  not  entitled  to  maintain  his 
claim  against  a  subsequently  attaching  creditor." 

[i  838]  g.  EBtivpn  to  Assert  Claim— (1)  In 
GMuraL  The  owner  of  property  levied  on  under 
an  attachment  against  another  may  be  estopped 
to  assert  his  title  in  the  attachment  snit  by  rea- 
son of  bis  own  aete  or  declarations  concerning  the 
ownership  but  a  claimant  is  not  estopped  to  ap- 
pear and  assert  hia  title  in  the  attachment  suit 


[c]  Safonutlon  of  moxtgmg; — 

The  mort^aeree  may  Interplead  and 
ask  that  the  mort^a^e  purporting  to 
be  a  lien  on  a  different  piece  of  land 
be  reformed,  on  the  ground  of  mu- 
tual mistake  tn  the  description,  so  as 
to  be  a  Hen  on  the  property  attached 
as  Intended  by  both  parties.  Bod- 
welJ  V.  Heaton,  40  Kan.  36,  18  P  901. 

[d]  Mortgatf—a  oat  of  poMMsion 
(1)  cannot  avau  themoelves  of  a  stat- 
utory remedy  to  try  the  rlKht  to 
property;  wllber  v.  Kray.  71  T«i. 
tit,  11  8W  640;  Qarrlty  v.  Thompson, 
<4  Tex.  697;  Saunders  v.  Ireland, 
(TtiTt.  Civ.  A.)  27  8W  880.  (2)  Nor 
can  they  Interplead  before  condition 
broken.  F.  O.  Sawyer  Paper  Co.  v. 
Uanran.  60  Mo,  A.  7fi:  Bndel  v.  Lel- 
hrock,  33  0\f,  St.  2B4. 

[e]  xt  ft  mortgaffss  Ium  bsm  fonnd 
to  bars  no  lien  on  the  property  he 
cannot  intervene  to  contest  an  at- 
tachment, or  to  object  that  the  mort- 
(Bgor  has  no  attachable  interest. 
Phillips  V.  Both.  68  Iowa  4»9.  IS  NW 
481. 

ff  1    Kotlon  to  dlsoliarfs  propsrty. 

— where  property  Is  attacned,  a  mort- 
sagee  claiming  to  be  In  possession  of 
the  goods  at  the  time  the  levy  is 
made  may  move  to  discharge  the  at- 
tached property.  Symns  Grocer  Co. 
T.  Lee,  9  Kan.  A.  574.  68  P  237. 

fg]  A  mortgagee  oaanoi  IntervMis 
taMl  after  indymeat  In  the  action. 
Endel  v.  Lelbrock.  33  Oh.  St.  2S4. 

[hi  A  aonrssUlsat  mortgaarss  out 
of  posMMloii,  but  entitled  thereto, 
may  Intervene.  State  Bxch,  Bank  v. 
Smith.  <T«x.  Civ,  A.)  166  SW  666. 

4t.  Ijetts-Spencer  Qroeer  Co.  v, 
VTfasouri  Pac,  R.  Ca,  1S8  Mo.  A.  SE2. 
122  SW  10;  Harris  v.  Tenney,  8S  Tex. 
!54.  20  SW  82,  84  AmSR  796. 

fa}  ATtvr  vlvlnff  aotte*  of  Uio  ex- 
snlBS  of  Us  rtgut  of  stoppage  In 
ransltu.  the  seller  may  Interplead  to 
enforce  his  right  of  possession  in  at- 
acbment  proceedings  by  a  creditor  of 
he  buyer.  Letts-Spencer  Orocer  Co. 
.  Hissonri  Pac.  R,  Co,.  138  Mo.  A. 
52.  in  SW  10. 

BO.  HcAbee  v.  Parker,  78  Ala.  673; 
Strickland  v.  Jones,  131  Qa,  409.  62 
)E  322:  Harrison  v.  Shaffer,  90  Kan. 
76,  65  P  881. 

[a]  JL  mortoff**  taUnff  a  mort- 
als wpen  propsrty  after  it  lias  bssu 
ttsoliad  la  In  no  better  position  to 
ttack  collaterally  than  the  mort- 
agor  would  be.  Runner  v.  Scott, 
SO  Tnd.  441,  50  NB!  479. 

[b]  Zn  dstlans  sffalast  a  Shsrlff 
plea  Justifying  a  seizure  of  per- 

Mtal  proi>erty,  which  sets  up  several 
tfferent  writs  of  attachment  under 
'hich  he  holds  the  property,  does 
»t  set  up  several  distinct  defenses 
nd.  where  he  may  hold  under  any 
t  tne  attachmsnta,  the  property  can- 


not be  taken  from  him.  Qlllesple  v. 
McClesky,  160  Ala.  289,  49  S  362. 

SI.  Barkley  v.  Wood,  (Tex.  CIv. 
A.)  41  SW  717  (holding  that  a  pur- 
chaser may  intervene  and  assert  that 
the  debt  for  which  the  attachment 
Issued  is  fictitious).  See  also  John- 
son V.  Oarrett,  16  N.  J.  Eg.  31  (hold- 
ing that  a  purchaser,  buying  in  good 
faith  and  in  Ignorance  of  the  attach- 
ment, may  obtain  relief  against  an 
illegal  or  Inequitable  sale  made  by  an 
officer  of  the  court). 

53.  Ark. — Rice  v.  Dorr  Ian,  67  Ark. 
541,  22  SW  213;  Sannoner  V.  Jaoob- 
son.  47  Ark.  31,  14  SW  4SS. 

Cat. — Speyer  v,  Ihmels,  21  Cal,  281, 

81  AmD  157. 

Kan. — Standard  Impl.  Co.  v.  Lan- 
sing Wagon  Works,  68  Kan.  126,  48 
P  638;  Wichita  Nat.  Bank  v.  Wichita 
Produce  Co.,  8  Kan.  A.  40,  64  P  11. 

Okl. — Coyle  Mercantile  Co.  v.  Nix, 
7  Okl.  267,  54  P  469. 

Tex. — Orr,  etc..  Shoe  Co.  v.  Harris, 

82  Tex.  273,  18  SW  S08;  Bateman  v. 
Ramsey,  74  Tex.  689,  12  SW  235; 
Grabenhelmer  v.  Rlndskoff,  64  Tex. 
49;  Nenney  v.  Schluter,  62  Tex.  327. 

53.  McCluny  v.  Jackson,  6  Oratt. 
(47  Va.)  96. 

64.  May  v.  Disconto  Geaellschaft, 
211  111,  310,  71  NB  1001  [aff  118  111. 
A.  416];  Wolff  V.  Votte,  IT  Mo.  A.  86: 
Noyes  v.  Brown,  76  Tex.  468,  18  8W 
36. 

[a]  Vhs  ntsra  Tight  ot  a  slmpl* 
oontraot  orsdltor  to  have  his  debt 
satisfied  cannot  be  asserted  by  inter- 
pleading in  an  attachment  suit.  May 
V.  Disconto  Oesellschaft,  211  III.  310, 
71  NE  1001  [air  lis  111,  A.  4161. 

[b]  A  Sxm  endttox  oaviiol  wtsr- 
■wmm  la  aa  aetlen  1v  a  xottrlav  murt- 
MT  who  has  assumed  the  partner- 
ship debts  to  recover  on  notes  given 
him  for  his  Interest  by  his  former 

gartner,  in  which  property  formerly 
elonging  to  the  firm  Is  attached. 
Stansell  v.  Fleming,  81  Tex,  294,  16 
SW  1033. 

[c]  Baratoyees  of  attaoliauiit  de- 
feadsntii  Where,  subsequently  to  the 
sale  of  the  attached  property  of  an 
Insolvent  corporation  which  had  made 
a  general  assignment,  employees 
thereof  delivered  their  claims  to  the 
sheriff  under  the  statute  but  did  not 
have  them  allowed  by  the  assignee, 
they  were  allowed  to  intervene  and 
procure  an  order  on  the  sheriff  to 
pay  them  without  awaiting  the  re- 
sult of  either  the  Interplea  or  the 
attachment  suit  Holland  v.  Deprlest, 
66  Mo.  A.  829. 

55.  Henderson  v.  BUsa,  8  Ind.  100 
(holding  that  by  the  statute  of  1852 
every  creditor  of  an  attachment  de- 
fendant has  a  right  to  file  his  claim 
under  the  original  attachment  at  any 
time  while  the  same  Is  pending,  and 


have  it  adjusted  by  the  court,  and 
all  such  creditors  have  a  right  to 
share  pro  rata  in  the  distribution). 

[a]  Tims  wltltln  whloh  iadnMKt 
mnst  b«  obtalaed. — Under  RevrCodes 
S  4804,  providing  for  prorating  the 
proceeds  of  attached  property  among 
all  creditors  who  "commsnoe  and 
prosecute  to  final  Judgment"  their  ac- 
tions within  sixty  days  after  the  first 
publication  of  the  notice  of  attach- 
ment, no  creditor  will  be  entitled  to 

E&te  unless  he  has  procured  his 
m«nt  within  the  sixty-day  period, 
the  commencement  and  prose- 
cution to  final  judgment  within  such 

Serlod  being  necessary.  Howard  v. 
'rimes  Pass  Placer  Mln.  Co.,  21  Ida 
12,  120  P  170,  AnnCaalOiaC  284  and 
note. 

tb]  Assignment  by  debtor  for 
beueflt  of  ereditors. — Where  an  in- 
solvent debtor  has  made  an  assign- 
ment for  the  benefit  of  creditors  gen- 
erally, and  before  the  expiration  of 
the  twenty  days  limited  for  filing  the 
Inventory  the  property  Is  attached  in 
actions  by  certain  of  the  creditors 
and  sold  by  the  sheriff,  and,  after 

judgment  in  the  attachment  proceed- 
ngs,  the  proceeds  of  the  sale  are  in 
the  hands  of  the  court  awaiting  dis- 
tribution, the  general  creditors  of  the 
assignor  may  Interplead  In  said  at- 
tachment action,  asking  the  court  to 
decree  such  proceeds  a  trust  fund  to 
be  administered  in  equity,  and  dis- 
tributed pro  rata  among  all  the  cred- 
itors of  the  assignor,  and  for  the  ap- 
pointment of  a  receiver  to  administer 
such  trust.  Hookaday  v.  Drye,  T  Ok!, 
288,  64  P  475. 

[c]  nuar  of  addMoaal  olalms  by 
attaoUagnlalstur.— Under  Burns  An- 
not,  St  11908)  B  978,  permitUng  any 
creditor  of  defendant  In  attachment 
to  prove  hia  demand  In  the  suit, 
plaintiff  can  flie  under  In  his  own 
suit  on  a  claim  not  covered  by  the 
complaint  Du  Pont  Co.  v.  Pennsyl- 
vania, etc.,  Coal  Co..  48  Ind.  A.  638, 
96  NE  204. 

50,  Matthal  v.  Conway,  2  App.  (T). 
C.)  45;  Lee  v.  Pfaiffer,  24  Hun  (N. 
T.)  660. 

67.  Tates  v.  I>odge,  23  111.  A,  838 
[aff  123  111.  60,  13  NE  8471. 

68.  Drew  v.  Kimball,  43  N.  H.  282, 
80  AmD  163.  See  also  Klrkendall  v. 
Davis,  41  Nebr.  285.  59  NW  915  (con- 
struing statements  made  by  claimant 
as  an  estoppel  against  his  subsequent 
maintenance  of  an  action  of  replevin). 

[a]  XUnstratlon. — Where  a  bailee 
In  possession  of  property  of  another, 
for  purposes  of  sale,  represents  to 
one  of  his  creditors  that  he  has 
bought  the  property,  upon  which  the 
creditor  attaches  it,  the  real  owner 
is  estopped  to  set  up  the  title  In 
himself  against  the  attaching  cred- 
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beoanse  of  the  fact  that  he  has  asserted  the  same 
elaim  in  another  snitf""  or  by  reason  of  the  serrioe 
upon  him  of  a  summons  requiring  bim  to  act  as 
gamishee.*"  Neither  is  an  owner  of  personalty  in 
possession  of  a  third  person  estopi^d  from  as- 
serting ownership  as  against  an  attaching  ereditor 
by  declarations  of  title  by  the  person  in  posses- 
sion which  are  unknown  to  the  owner.'^ 

[i  839]  (8)  OUim  of  Attaching  Plaintiff.  As 
a  levy  on  property  under  an  attachment  is  an 
assertion  on  the  part  of  plaintiff  in  attachment 
that  such  property  belongs  to  defendant,"'  it  fol- 
lows that  plaintiff  is  estopped  to  assert  title  in 
himself  upon  an  interplea  or  intervention.*' 

840]    (8)  Effect  of  Receipting  for  Property. 


The  owner  of  pr(q>erty  does  not,  by  receipting  for 
it  upon  its  beii^  attached  as  the  property  of  an- 
other, preclude  himself  from  afterward  asserting 
his  title  to  the  property.'* 

[$  841]  (4)  Effect  of  Oiving  Bond.  According 
to  some  antboritiee,  where  property  in  the  posses- 
sion of  a  third  person  is  attached  as  that  of  it- 
fendant  in  attacuiment^  and  the  person  in  posses- 
sion procures  a  return  of  the  property  to  him 
by  giving  a  forthcoming  bond  for  the  redeliver;  «f 
the  property  or  of  its  appraised  value,  he  becomes 
estopped,  as  between  himself  and  the  levying  of- 
ficer and  plaintiff  in  attachment,  from  afterward 
asserting  paramount  title  to  such  property  in  him- 
self' but,  on  the  other  hand,  it  has  been  held 


itor  If  he  a^eed  that  the  bailee 
miffht  hold  It  out  as  his  own  In  or- 
der to  etCect  a  sale  more  readily, 
even  thouerh  the  t>allee  informs  the 
attaching  officer  at  the  time  of  at- 
tachment that  the  property  belongs 
to  the  person  who  claims  It  Drew 
V.  Kimball,  4S  N.  H.  282,  80  AmD  IBS. 

[b]  TaUvte  to  dlaoloM  oUlm  of 
title  to  ofleer. — When  property  is 
taken  under  a  writ  In  the  presence 
of  a  third  person  who  Is  In  posses- 
sion of  it  under  a  claim  of  title,  but 
the  officer  taking  It  acts  in  Ignorance 
of  such  claim,  and  such  third  per- 
son, with  every  reason  to  believe 
that  he  la  regarded  merely  as  the 
ballM  of  defendant  to  the  writ,  fails 
In  any  manner  to  disclose  his  claim 
of  title  to  the  officer,  and  moreover 
virtually  oonaents  to  the  taking  of 
the  property,  he  Is  estopped  from 
asserting  that  the  taking  was  tor- 
tious.   State  v.  ataed,  <6  Ho.  A.  487. 

[e]  MrmuagteBOM  sot  ralalug 
astovpel^d)  Where  defendant  offi- 
cer entered  a  store  conducted  by  U 
plaintiff's  wife,  to  serve  a  writ  or 
attachment  against  her,  but  did  not 
demand  that  she  turn  out  goods  to 
satisfy  the  writ.  L  pointed  to  a  show 
case,  saying,  "T>o  not  touch  anything 
here;  these  do  not  belong  to  me." 
and  during  the  attachment  plaintiff 
came  In,  Informed  defendant  that 
some  of  the  goods  belonged  to  him, 
and  asked  that  he  be  allowed  to  see 
what  was  being  taken  and  make  a 
list  of  the  same,  but  his  request  was 
refused,  plaintiff  was  not  estopped 
from  claiming  a  distinct  Interest  in 
the  property  attached.  Norwalk  v. 
Ireland,  68  Conn.  1,  35  A  S04.  (2) 
Where  an  officer  attached  goods 
which  plaintiff  claimed  as  the  prop- 
erty of  a  third  party,  in  an  action 
for  the  price  of  merchandise,  and 
Just  previous  to  the  sale  of  the  mer- 
chandise such  party  was  In  business 
at  another  place  from  which  be  had 
withdrawn,  and  plaintiff  who  had 
been  his  clerk  continued  business  in 
the  store  without  any  ostensible 
change  of  ownership  and  in  the  name 
of  his  vendor,  and  the  officer  knew 
before  attaching  that  the  stock  did 
not  belong  to  such  third  party,  and 
he  did  not  show  that  credit  was 
given  to  him  for  the  merchandise 
because  of  his  supposed  ownership 
of  plaintiff's  stock,  plaintiff  was  not 
estopped  from  asserting  his  title  as 
against  the  officer.  Gverson  v.  Sln- 
c&lr.  110  Iowa  13&.  81  NW  1S7.  (3) 
Where  an  attorney  and  officer  for  the 
attaching  creditor  asked  plaintiff  who 
owned  a  'certain  boat,  giving  him  no 
Intimation  ttiat  they  intended  to  at- 
tach, and  he  replied  that  A  owned 
It,  whereupon  they  immediately  at- 
tached ft  as  the  property  of  A.  but 
before  they  had  taken  actual  pos- 
session plaintiff  demanded  the  boat 
as  his.  It  was  held  that  he  was  not 
estopped  from  ehowtng  title  In  him- 
self. Fountain  v.  Whelpley.  77  Me. 
1S2.  (4)  Where  plaintiff  advanced 
money  to  buyers  of  potatoes  on  an 
understanding  that  title  should  be 
in  plaintiff  until  the  buyers  reim- 


bursed him  out  of  the  receipts  of  the 
sale,  and  the  potatoes  so  purchased 
were  seised  under  attachment  against 
the  buyers,  and  about  an  hour  before 
the  levy  an  agent  of  the  attaching 
creditor  asked  plaintiff  If  the  buyers 
could  give  good  title  to  the  polatoes 
If  he  purchased  them,  and  plaintiff 
answered  that  the  buyers  owned 
them  and  could  give  good  title,  and 
stated  that  buyers  owed  him  bor- 
rowed money  with  which  the  po- 
tatoes were  purchased.  It  was  held 
that  since  the  agent  appeared  In  the 
character  of  a  purchaser,  plaintiff 
expecting,  in  case  of  a  sale,  to  be 
reimbursed,  his  answer  did  not  eetop 
him  from  clalmlnr  .title  as  against 
the  attaching  creditor.  Schooicrnft 
v.  Simpson.  123  Mtch.  21K,  81  NW 
1076. 

[d]  Allowing  flli^BMiit  of  goods 
In  nam*  of  aavttist^The  owners  of 
land  and  of  a  half  Interest  In  crop 
raised  thereon,  the  other  half  Inter- 
est being  raised  by  their  tenant,  are 
not  estopped  to  set  up  their  right  to 
the  crop,  because  they  allowed  It  to 
be  shipped  to  market  In  the  name  of 
the  husband  of  one  of  them,  as 
against  attaching  creditors  of  such 
husband,  they  not  being  bona  fide 
purchasers,  but  merely  acquiring 
such  rights  as  he  had.  Monroe  v. 
Mattox.  8B  SW  748.  27  KyL,  576. 

[e]  Allowing  name  of  another  to 
he  painted  on  vehicle, — The  owner 
of  a  vehicle  who  permits  her 
brother  to  use  the  same  In  his  busi- 
ness for  the  delivery  of  goods,  and 
who,  knowing  that  he  had  painted 
his  name  and  occupation  thereon 
makes  no  objection.  Is  not  thereby 
estopped,  as  a  matter  of  law,  to  as- 
sert her  title  as  against  a  subsequent 
attaching  creditor  of  the  brother. 
Larkin  v.  Parmelee,  <9  Conn,  79.  SS 
A  lOOfl. 

[f]  »ellswce  of  ollloev  on  state- 
ment of  owner. — If  an  officer  at- 
taches goods  belonging  to  one  upon 
a  writ  against  another,  relying  on  a 
statement  made  to  him  by  the  owner 
that  the  goods  belonged  to  such 
other,  the  owner  is  not  estopped 
from  claiming  the  Immediate  pos- 
session of  them,  unless  he  had  rea- 
son to  suppose  that  the  false  state- 
ment might  Induce  the  officer  so  to 
attach  them,  and  the  statement  was 
relied  on  by  the  offloer  to  such  a  de- 
gree that  except  for  It  he  would  not 
have  made  the  attachment.  Stiff  v. 
Ashton.  155  Mass.  ISO.  29  NB  203. 

[g1  Aetlon  to  rmouui  sals  aftMS 
ward  fiBiBprnmlsifl  Whnrn  plain- 
tiff purchased  goods,  and  afterward 
brought  an  aetlon  against  the  ven- 
dors to  rescind  the  sale  on  the 
ground  of  inferior  quality  of  the 
goods,  which  action  was  compromised 
by  plalntlfTs  retalnlnR  the  goods,  he 
Is  not  thereby  estopped  from  claim- 
ing title  to  the  goods  as  to  third 
persons  who  attached  them  a<«  the 
property  of  the  vendors.  Empire 
Mfg.  Co.  V.  Moers,  27  App.  Dlv.  464, 
60  NTS  691. 

[hi  raUnr»  to  reoord  ohattel 
mortgvs^Where  in  attachment  a 


third  person  Intervened  and  dalnied 
that  he  had  been  Induced  to  sell  ihe 
property  to  the  atUchment  defend- 
ant by  fraudulent  representations, 
the  fact  that  he  had  taken  a  chattel 
mortgage  and  not  recorded  It  did  not 
render  him  a  party  to  the  fraod  and 
bar  his  recovery,  he  not  asserttn? 
any  right  under  the  mortgage,  and 
the  statute  going  no  further  than 
making  the  mortgage  fraudulent 
against  the  creditor.  Wray  v. 
Wrlghtsman,  139  Mo.  A.  635,  lU  SW 
38. 

[1]  Parahass  at  sale  under  JndC- 
ment. — The  fact  that  before  the  trial 
of  claim  and  delivery  for  chattel* 
attached  by  the  creditors  of  plain- 
tlfTs  vendor  the  property  was  pur- 
chased by  plaintiff  at  a  sale  nndcr 
the  Judgment  In  the  attachment  suit 
did  not  estop  him  from  a«s#rting 
that  the  property  was  wrongfully  at- 
tached. Williams  V.  Borgwardt,  ill 
Cal.  80.  51  P  16. 

B8.  Hall  V.  Richardson.  IC  ML 
396.  77  AmD  303. 

eo.  Hurphy  v.  Cochran,  80  Er- 
2d9 

ei.   Wright  T.  Tanner,  92  lOna  H. 

99  NW  422. 
es.   See  Boettger  r.  Roehlinft  71 

Mo.  A.  257. 

6S.  Boettger  v.  Roehllng,  74  Ifn 
A.  257.  See  also  Crawford  v.  Nolan. 
70  Iowa  97.  SO  NW  32  (where  this 
principle  was  applied  where  claim- 
ant proceeded  by  action  for  conver- 
sion instead  of  by  interplea). 

64.    Edmunds   v.    Hill.    133  HaM 
445.    See  also  supra  |  624. 

06.  U.  S. — Bowden  v.  Bumham.  SS 
Fed.  752,  8  CCA  248  (construing  Kan- 
sas statute). 

Kan. — Case  v.  Steele,  34  Kan.  90- 
8  P  242:  Ca.se  v.  Shulti.  21  Kan.  «. 
1  P  269;  Wolf  V.  Hahn.  28  Kan.  5M; 
Haxtun  v.  Slier,  23  Kan.  SIO. 

lA. — Morgan  v.  Furst,  4  ICart.  N. 
S.  116.  16  AmD  166. 

Nebr. — Cooper  v.  Davis  Mill  Ox. 
48  Nebr.  420.  87  NW  178:  Allyn  « 
Cole.  3  Nebr.  (Unoff.)  2si.  81  NW 
505. 

Okl.— OreenvlUe  Nat.  Bank  t.  Gv- 
ans-Snyder-Buel  Co..  9  Okl.  862.  U 
P  249. 

See  also  supra  {  700. 

[a]  Heoessl^  for  «arr«ima«r  of 
property. — It  a  party  has  replertei! 
the  property  attached  he  cannot,  af- 
ter the  rendition  of  Judgment 
against  defendant  and  a  demand  o( 
the  property  on  his  bond.  Interpose  a 
claim  to  it  under  the  statute  with- 
out having  first  surrendered  it  to 
the  sherifE  according  to  the  condi- 
tlons  of  his  bond.  Bralsy  t.  Clart. 
22  Ala.  361. 

[b]  The  giving  of  a  twaeowM 
bond  hr  defendant  la  nttaokmank  is 
whom  the  property  was  deliverci 
will  not  defeat  the  right  of  n  mort- 
gagee who  did  not  sign  the  bond  ori 
procure  It  to  be  given  to  intarreBS 
In  the  attachment  proceedings,  nec 
will  the  fact  that  the  mortgngee  «b- 
talned  peaceable  possesslOD  of  thi 
property  from  defendant  after  thi 
latter  had  given  a  forthcoming  boM 
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in  ft  nmnber  of  eages  that  no  e8t(H>pel  arises  under 
such  circamstaiices;^"  and  the  view  has  also  beea 
advuced  that  the  question  of  estoppel  depends 
npon  whether  or  not,  at  the  time  of  giving  the 
bond,  the  claimant  notifies  the  officer  of  his  claim 
of  ownership.^' 

Bond  given  by  defendant.  A  purehaser  of  prop- 
erty has  been  held  not  precluded  from  asserting 
his  ownership  'by  reason  of  signing  the  bond  given 
by  defendant  in  an  attachment  suit  to  release  the 
property/" 

The  oecution  of  a  bond  to  dissolTe  an  attach- 
ment does  not  estop  a  surety  who  claims  the  prop- 
erty from  asserting  his  title  thereto  as  against  a 
subsequent  attachment  by  the  obligee/' 

[i  B421  (6)  Effect  of  Suing  Out  Writ  of  Be- 
jHefitL  The  suing  out  of  a  writ  of  replevin  hy  a 
mortgagee  against  an  officer  attaching  the  prop- 
erty on  mesne  process  against  the  mortgagor,  and 
the  removal  of  the  property  out  of  the  common- 
wMlth,  do  not  affect  the  right  of  the  mortgagee  to 
demand  and  receive  from  the  attaching  creditor 
the  amount  for  which  the  property  is  liable  to 
him  on  the  mortgage.'^'' 

[4  843]  3.  Subject  Uatter  of  Claim.  If  the 
statute  confines  the  right  to  determine  the  title  in 
the  principal   action  by  intervention  or  inter- 


prevent  a  hearing  on  an  Interplea 
filed  by  BUch  mortgagee  at  about  the 
lime  when  such  possession  was  ob- 
tained. Heegan  v.  Pettlbone-Qentry 
Co..  Si  Kan.  636.  118  P  64. 

ee.  Ark. — Applewhite  V.  Harrell 
Mill  Co.,  49  Ark.  279.  5  8W  2S2. 

Iowa. — Tuttle  v.  Wheaton.  87  Iowa 
«4,  10  NW  748. 

Ky.— Miller  v.  Desha,  3  Bush  212; 
Halbert  v.  McCuIloch.  3  Mete.  456, 
79  AmD  686;  Schwein  v..  Slm«,  2 
Uetc.  209;  Klnnimouth  v.  Kimmel,  16 
KyL  125. 

Hich. — ^Woods  V'  Robertson,  31 
Utch.  64. 

Mo. — Simmons  Hardware  Co.  v. 
Loewen.  95  Mo.  A.  12S,  «8  SW  947: 
Kelley  v.  Sltllngton.  54  Mo.  A.  168. 

[a]  Tb*  olijMt  of  w  liit«rplMid«r 
by  one  who  has  given  a  forthcoming 
bond  Is  to  determine  whether  or  not 
b«  ought  to  comply  with  the  bond. 
Simmons  Hardware  Co.  v.  ItOewen,  95 
Mo.  A.  122.  68  SW  947. 

67.  WoodB-Egan  Llve-Stock  Commn, 
Co.  T.  Hicks.  92  Kan.  922.  142 
P  2T«,  I.RA1915A  1132;  Huels  v. 
BoettKer.  40  Mo.  A.  310;  Mansur  v. 
Hill,  22  ko.  A.  S72:  Bradley  Hubbard 
Mtg.  Co.  V.  Bean.  20  Mo.  A.  Ill 
[dlst  Wolf  T.  Hahn.  28  Kan.  SS8; 
Haxttin  T.  Slnr,  28  Kan.  SlOl.  See 
also  Bleven  v.  Freer,  10  Cal.*  172: 
Petrlng  v.  Chrlstler.  90  Mo.  «49,  8 
SW  405. 

Am  to  aotlee  of  olftlm  see  infra  SI 
847-867. 

68.  RedwItB  v.  Waggaman,  33  La. 
Ann.  26.  Compare  Wallace  v.  Burn- 
ham.  28  Tm.  Ann.  791. 

08.  Rogers  v.  Bishop,  9  Gray 
fMass.)  226. 

70.  Uoore  T.  Qulrk,  105  Haas.  49, 
7  AmR  499. 

71.  Gordon  v.  McCurdy.  26  Mo. 
204 ;  Henry  Petrlng  Grocer  Co.  v. 
Eastwood.  79  Mo.  A.  270. 

[a]  Ttetnres. — The  statutory  pro- 
Tlslon  for  the  trial  of  the  right  to 
personal  property  seized  under  exe- 
cution or  attachment,  on  filing  claim 
bone!  and  affldatit,  does  not  apply  to 
fixtures.  Jones  v.  Bull.  90  Tex.  187. 
27  SW  1054  (holding,  however, .  that 
If  a  claimant  of  fixtures  levied  on 
Id  attachment  resorts  to  the  sum- 
mary remedy,  which  Is  not  applic- 
able In  the  case  of  fixtures,  and,  af- 
ter obtaining  iiossesslon  under  his 
«ZaJni  bond,  severs  them  from  the 
■oil  and  converts  them  to  his  own 
nsob  IM  cannot  contend  that  the  rem- 


edy was  not  proper  and  that  the 
court  therefore  had  no  Jurisdiction). 

[b]  «Ue  Bot  derived  froa  st- 
taohmmt  debtor. — ^A  claimant  of 
land  under  a  title  not  derived  from 
the  attachment  debtor  cannot  Inter- 
vene. Carothers  v.  Lahge,  (Tex.  Civ. 
A.)  66  SW  680. 

78.  Bennett  v.  Wolverton,  24  Kan, 
284  (holding  that  under  Comp.  L. 
[1879]  p  920  I  1  cl  10,  which  pro- 
vides that  in  the  statutes  words  are 
used  In  their  ordinary  acceptation, 
SesB.  L.  ri877]  p  187  o  187.  relating 
to  Interpieas  in  certain  cases,  and 
providing  that  any  person  claiming 
property,  money,  effects,  or  credits 
attached  may  Interplead  In  the 
cause,  etc.,  applies  to  attached  real 
property  as  well  as  persohal  prop- 
erty). 

73.  Bostwlck  T.  Blake.  14S  111.  85, 
34  NE  58:  Jullllard  v.  May,  ISO  111. 


87,  22  NE  477;  Providence  City  Ins. 
Co.  v.  Commercial  Bank,  68  111. 
Simpson  v.  Harry,  18  N.  C 


74.  Taylor    v.    Taylor,    2  Bush 

(Ky.)  118. 

75.  Whalen  v.  McHahon,  16  (Tolo. 
S7S.  26  P  688:  Taylor  v.  Taylor,  2 
Bush  (Ky.)  118.  Compare  Hlckok  v. 
Eastman,  21  8.  D.  891,  114  NW  706. 

[al  After  JndjrBunt  bj  default 
has  oeen  set  aalde  and  before  trial 
on  the  merits,  an  application  Is  In 
time.  lAtham  v.  Gregory,  9  Colo.  A. 
292,  47  P  976.  See  also  X>obson  v. 
Bush,  4  N.  C.  18. 

76.  Heaverln  v.  Robinson,  21  SW 
876,  15  KyL  15:  Melius  v.  Houston, 
41  Miss.  59;  Evans  v.  Oovemor's 
Creek  Transp.,  etc..  Co..  50  N.  C.  331. 

77.  Cooper  v.  Metzger,  74  Ind. 
644:  Paine  v.  HoUlday,  68  Miss.  298, 
8  S  676:  State  v.  Langdon,  57  Mo. 
380:  Bradley  Hubbard  Mfg.  Co.  v. 
Bean,  20  Mo.  A.  Ill;  McElfatrIck  v. 
Macauley,  15  Mo.  A.  102:  Mount  v. 
Ely.  7  N.  J.  L.  83. 

[al  In  Oeonrta,  (1)  under  Ctv. 
Code  (1896)  S  4574.  a  claim  may  be 
interposed  In  cases  of  attachment 
either  before  or  after  Judgment. 
Parham  v.  Potts-Thompson  Liquor 
Co..  127  Oa,  303,  66  SE  460.  (2)  But 
prior  to  this  statute  tbe  view  stated 
In  the  text  had  been  asserted.  Bow 
v.  Smith,  8  Ga.  851.  (3)  And  even 
since  that  enactment  It  has  been  held 
that  It  is  too  late,  after  an  attach- 
ment  case   has   proceeded   to  final 

Judgment  In  favor  of  plaintiff  against 
iefendant  therein,  to  file  a  claim  In 


pleader,  or  in  a  special  statutory  proceeding,  to 
personal  property,  a  claimant  of  realty  or  an  in- 
terest therein  cannot  have  his  rights  considered  in 
those  modes:^^  but  if  the  statute  does  not  so  con- 
fine the  right  such  a  proceeding  is  available  to 
a  claimant  of  realty." 

844]  4.  Nature  of  Claim.  It  has  been  held 
that,  in  order  to  authorize  the  proceeding  by  in- 
tervention in  the  attachment  suit,  the  claim  o£  the 
intervener  must  be  a  legal  and  not  merely  an 
equitable  one." 

845j  5.  Time  ioi  Interrening— a.  In  Oen- 
eraL  The  claimant  may  present  his  petition  after 
the  issues  between  plamtifE  and  defendant  in  at- 
tachment have  been  settled/*  bat  it  should  prop- 
erly be  interposed  before  their  trial.^°  It  has  been 
held,  however,  that  claimant  may  intervene  at  any 
time  before  final  judgment;'*  but  it  is  a  general 
rule  that  after  rendition  of  such  judgment  inters 
vention  is  not  permissible,^'  although  there  are 
eases  in  which  intervention  has  been  allowed  on 
appeal." 

Seasonable  time.  It  has  been  held  that  the  state- 
ment and  demand  by  a  mortgagee  of  attached  per- 
sonal property  must  be  made  within  a  reasonable 
time,  and  what  will  be  deemed  reasonable  will  de- 
pend in  a  great  degree  npon  the  circumstances  pe- 

realstance  to  a  levy  entered  on  the 
attachment,  and  not  designed  to  ar- 
rest the  progress  of  the  execution. 
Wltherspoon  v.  Swift,  112  Ga.  689, 
37  SE  976. 

[b]  m  miiiols  claimant  may  In- 
terplead at  any  time  before  the  end 
of  the  term  at  which  Judgment  Is 
rendered  against  defendant.  Springer 
v.  Blgford,  160  III.  495.  43  NE  751 
[aff  56  111.  A.  198];  Jullllard  v.  May, 
iSO  III.  ■87,  22  NE  477. 

[c]  In  PeuniylTanla  It  has  been 
held  that  the  rights  of  a  person  not 
named  in  the  record  but  claiming 
ownership  may  be  protected  by  his 
lying  by  until  recovery  had,  then 
arresting  the  money  In  the  sherlirs 
hands  by  notice  not  to  pay  It  over, 
ruling  It  Into  court,  and  moving  for 
leave  to  take  It  out,  and  the  conrt 
can  then  determine  the  various  pre- 
tensions or  direct  an  Iwue.  Arm- 
strong V.  Lancaster,  6  Watts  68,  80 
AmD  293. 

[d1  If  the  reootd  tails  to  Awv. 
as  claimed,  that  an  Interplea  was 
Improperly  filed  after  a  final  Judg- 
ment the  record  is  conclusive.  Brad- 
ley Hubbard  Mfg.  Co.  v.  Bean,  20  Uo. 
A.  111. 

te]    Utw  IttdjpBeat  Inr  default. — 

Under  Rev.  Code  Civ.  Proc.  B  96, 
providing  that  any  person  may  before 
trial  Intervene  who  has  an  Interest 
In  the  matter  In  litigation,  etc.,  an 
order  granting  an  application  for 
leave  to  intervene  and  claim  at- 
tached property,  after  Judgment  by 
default,  without  vacating  the  Judg- 
ment, was  void.  Hlckok  v.  BasCman, 
21  S.  T>.  591.  114  NW  708. 

Ef]    After  dismissal  of  tbe  salt  a 

getltlon  to  be  made  a  party  cannot 
e  filed.    McCulIock  y.  Gallagher,  1 
Ky.  Op.  1«4. 

W.  Wolff  V.  Vette.  17  Mo.  A.  36 
(holding  that  a  claimant  who  failed 
to  Interplead  before  a  Justice  of  the 
peace  might  properly  be  allowed  to 
Interplead  on  appeal  from  the  Jus- 
tice's Judgment);  Jones  v.  Stewart, 
(Tenn.  Ch.  A.)  61  SW  105  (holding 
that,  where  an  appeal  has  been  taken 
from  a  Judgment  In  attachment.  It 
was  error  for  the  court  to  dismiss 
a  bill  filed  by  a  stranger  to  the  at- 
tachment who  claimed  title  to  the 
property  attached,  for  want  of 
equity,  since  complainant  could  not 
seek  relief  by  petition  in  the  court 
below,  as  the  appeal  had  removed 
the  cause  from  that  court). 
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culiar  to  each  case;''  but  another  court  has  as- 
serted that  laches  iu  filing  the  claim  will  not  defeat 
the  right  to  be  heard  if  the  adverse  party  has 
suffered  no  prejudice  thereby.*** 

[$  846]  b.  After  Sale  of  Property.  An  order 
of  sale  of  attached  property  before  judgment,  the 
proceeds  to  be  held  subject  to  the  ultimate  decision 
of  the  cause,  and  a  sale  thereunder,  do  not  prevent 
a  claimant  from  appearing  and  asserting  his  claim,^^ 
even  though  the  claimant  vas  the  purchaser  at 
such  sale  or  the  proceeds  have  been  paid  to  plain- 
tiff in  attachment  upon  his  giving  a  bond  of  in- 
demnity;^^ and  under  some  statutes  elainumt  may 
file  bis  petition  at  any  time  before  the  diBposition 
of  the  proceeds  of  the  sale.^ 


[i  847]  6.  Notice  of  Claim  or  Demand  of  Prop- 
er^     a.  Necessity  for.    (1)  In  OeneraL    It  is 

sometimes  required  by  statute  that  a  claimant  of 
property  seized  under  attachment  against  anotber 
must,  in  order  to  protect  his  rights,  give  notice  of 
his  claim  to,  or  make  a  demand  for,  the  prop- 
erty,^°  and  where  this  is  the  case  the  claimant's 
failure  to  assert  his  claim  after  knowle^^  of  the 
seizure  will  bar  his  right  of  action  for  the  tres- 
pass."* Under  some  statutes,  however,  such  a  no- 
tice or  demand  is  required  only  where  the  property 
is  levied  on  while  in  the  possession  of  defendant 
named  in  the  writ  of  attachment,  under  sneh  ta- 
eumstances  as  to  raise  a  pranimption  that  he  is 
the  owner  thereof."* 


n.  Legate  v.  Pott«r,  1  Mete. 
(Mass,)  32S;  Johnson  v.  Sumner,  1 
Uetc.  (BCaaa.)  172.  See  also  Housa- 
tonlc  Bank  v.  Martin,  1  Mete. 
(Mass.)  294. 

[a]  Slaoliarre  of  lien  by  failure 
to  fnrnlali  aeoennt. — Where  the  ven- 
dor of  a  chattel  on  which  he  re- 
tained a  lien  for  the  purchase  money 
neglected  to  furnish  an  of&cer  who 
had  attached  such  property  on  a  writ 
afnilnst  the  purchaser  an  account  of 
the  amount  due,  within  fifteen  days 
After  demand  therefor.  In  accordance 
with  Pub.  St.  c  220  SS  17.  18,  such 
officer  held  such  property  discharged 
from  such  Hen.  Fife  v.  Ford,  67  N. 
H.  539,  41  A  1051. 

80.  Graves  v.  Hall,  27  Tex.  148. 

81.  Petty  V.  Hayden.  115  Iowa  212, 
88  NW  339:  Hagar  v,  Haas,  66  ICan. 
333.  71  P  822;  Ifall  v.  Richardson.  16 
Md.  396.  77  AmD  303;  O'Brien  v. 
Norris,  16  Md.  122.  77  AmD  284. 

[a]  lUxiKtration. — Plaintiff  attached 
T>'B  property  which  was  sold  un- 
der order  of  the  court,  and,  before 
the  question  of  ownership  was  de- 
termined, the  proceeds  of  the  sale 
were  turned  over  to  plaintiff,  and 
subsequently  W  intervened  in  the  at- 
tachment suit  and  claimed  the  prop- 
erty, to  which  plaintiff  Interposed  a 
plea  In  abatement  on  the  ground  that 
the  money  had  been  paid  to  plaintiff 
before  the  flllng  of  the  Intervention. 
It  was  held  that  such  plea  was  prop- 
erly overruled  since,  prior  to  the 
determination  of  the  ownership  of 
the  attached  property,  the  court  had 
no  authority  to  order  the  proceeds 
paid  to  plaintiff.  Simmons  Clothing 
Co.  V.  £>avl8,  3  Ind.  T.  Z79,  68  SW 
666. 

[b]  Sal*  nlKwaiaat*  to  jAghtm  of 
MiorMfMt— The  provisions  for  the 
f«le  of  personal  property  under  at- 
tachment contained  In  Pub.  St.  c  161 
St  89-103,  if  applicable  to  mortgaged 
personal  property  which  has  been  at- 
tached, are  nevertheless  subordinate 
to  the  rights  of  the  mortgagee,  un- 
der i  80  of  that  chapter,  to  have  the 
amount  due  on  the  mortgage  ascer- 
tained as  therein  provided,  and  pay- 
ment thereof  ordered  or  the  property 
restored.  Irrespective  of  any  such 
sale  or  the  proceeds  thereof.  Mc- 
Donald V.  Paulkner,  154  Mass.  34.  27 
NE  883. 

[c]  FrooMds  deposited  with  olerk. 

— Under  Code  9  3928.  authorizing  any 
person  other  than  a  defendant  to 
Intervene  In  attachment  proceedings 
at  any  time  before  payment  of  the 
proceeds  of  the  attached  property  to 
plaintiff,  an  intervention  was  In  time 
where  tiled  after  the  property  had 
been  sold,  and  the  proceeds  deposited 
with  the  clerk  under  a  court's  order, 
to  abide  a  further  determination  of 
the  rights  of  the  parties.  Petty  v. 
Hayden.  115  Iowa  212,  88  NW 
339. 

[d]  Asslgiuaeiit  hy  clalmaat  to 
VUdntUT' — A  change  by  judicial  sale 
In  the  form  of  the  property  attached, 
by  which  the  proceeds  are  substi- 
tuted therefor,  will  authorixe  an  in- 
terpleader by  plaintiff,  on  assignment 
of  the  proceeds  to  him  by  the  clatm- 


ant,  subsequently  to  the  sale.  Carp 
V.  ItzkowltB.  77  Ho.  A.  592. 

[e]  Vnder  a  statute  auttunlslBg 
Interreittloii  in  a  saautuurr  masMr 
before  sale  of  attached  property, 
claimant  cannot  Intervene  where  the 
property  has  been  sold  under  special 
executions  Issued  upon  judgments  In 
actions  In  which  attachments  were 
Issued  and  levied  upon  the  same 
property.  Newton  First  Nat.  Bank 
V.  Jasper  County  Bank.  71  Iowa  48C, 
82  NW  400. 

8a.  Hagar  v.  Haas.  66  Kan.  333. 
71  P  822. 

83.  Hall  V.  Richardson.  16  Md. 
396.  77  AmD  SOS. 

84.  Murphy   V.  Cochran.   80  Ky. 

86.  AOdavlt  Im  sopport  of  olalm 

see  infra  (S  867,  868. 

80.  See  Bradley  v.  Miller,  100 
Iowa  169.  69  NW  426;  Cheadle  v. 
Qulttar.  68  Iowa  680.  28  NW  14. 

[a]  TallditT  of  statute  veonlrlnir 
notloe. — A  statute  protecting  the  offi- 
cer from  liability  for  levying  on 
property  of  a  person  other  than  the 
debtor,  unless  he  shall  receive  a  no- 
tice In  writing  under  oath  from  such 
person,  his  agent,  or  attorney,  that 
such  property  belongs  to  him,  etc.. 
Is  not  unconstitutional  because  au- 
thorising the  taking  of  property  with- 
out due  process  of  law.  Such  a  stat- 
ute does  not  deprive  the  person 
whose  property  Is  seised  of  his  right 
of  action  on  account  thereof,  but 
merely  r3i,ulres  such  notice  as  a  con- 
dltlon  precedent  to  his  right  of  ac- 
tion. Cheadle  v.  Qulttar,  6S  Iowa 
680.  28  NW  14. 

[b]  Afldavit  aad  iKntiL^In  an  ac- 
tion on  notes  wherein  nn  attachment 
was  Issued  and  levied  on  certain 
property,  the  remedy  of  a  third  par- 
ty claiming  to  be  the  owner  of  some 
of  the  property  under  a  sale  and  to 
have  a  chattel  mortgage  on  part  of 
the  balance  was  to  file  a  claimant's 
affidavit  and  bond  under  the  statute 
(Sayles  Civ.  St.  [1897]  art  6286). 
Dorroh  v.  Bailey,  fTex.  Civ.  A.)  125 
SW  620. 

[c]  Bffeot  of  Indenmlfsrlsjr  ottoer. 

—The  necessity  of  notice  wli]  not  be 
obviated  by  the  fact  that  the  officer 
has  been  Indemnified  by  the  attach- 
ing creditor.  Taylor  v.  Seymour,  6 
Cal  512. 

87.  Taylor  v.  Seymour,  6  Cal.  512; 
KInnimouth  v.  KImmel,  16  KyL  125; 
Trieber  v.  Blocher,  10  Md.  14. 

[a]  VeoessltT  of  knowledgs  by 
oredttor^—An  attaching  creditor  is 
not  affected  by  notice  given  to  the 
sheriff  before  levy,  but  not  com- 
municated to  the  creditor,  that  the 
personal  property  about  to  be  levied 
on  has  been  sold  by  the  debtor  to  a 
third  person,  although  yet  In  de- 
fendant's possession.  McKee  v.  Oar- 
celon.  60  Me.  165.  11  AmR  200. 

[b]  Oommlagled  goods. — If  the 
goods  of  a  stranger  are  In  the  pos- 
session of  a  debtor  and  so  mixed 
with  the  debtor's  goods  that  the  offi- 
cer cannot  distinguish  them,  the 
owner  can  maintain  no  action  against 
the  ofRcer  for  taking  them  until  no- 
tice and  a  demand  of  his  goods  and 


refusal  and  delay  of  the  officer  to 

redeliver   them.     Bond   v.   Ward,  T 
Maes.  123,  5  AmD  28. 

[c]    Tallore  to  appear  after  sotiot. 

— One  who  has  notified  the  offlcer 
of  his  claim  at  the  time  of  the  at- 
tachment, but  who  fails  to  appear 
or  make  any  claim  in  the  action,  can- 
not recover  of  the  latter  after  con- 
demnation and  sale  of  the  property. 
Ranahan  v.  O'Neate,  6  Gill  A  J.  (Ud.) 
298,  26  AmD  B76. 

fd]  Bemaad  for  sevsral  irhwW" 
invmlld  as  to  one."  Several  chattels 
which  had  been  mortgaged  were  at- 
tached by  an  officer  on  a  writ  against 
the  mortgagor.  The  mortgagee  made 
a  demand  upon  the  ofAcer,  which  was 
a  valid  demand  as  to  all  the  chattels 
but  one.  The  officer  did  not  comply 
with  the  demand  and  delivered  tbe 
chattels  to  a  receiptor  who  deliv- 
ered them  to  the  mortgagor.  "Tlie 
mortgagee  subsequently  foreclosed 
his  mortgage.  The  officer  levied  an 
execution.  Issued  in  the  action  la 
which  they  had  t>een  attached,  upon 
the  chattels,  and  was  about  to  sell 
them  when  they  were  replevied  by 
the  mortgagee.  It  was  held  that  the 
officer  was  entitled  to  Judgment  for 
a  return  of  the  chattel  aa  to  which 
the  demand  was  insufficient,  and  that 
the  mortgagee  was  entitled  to  ajudc- 
ment  for  the  rest  of  them.  Wood- 
ward v.  Ham,  149  Haas.  154,  S  NE 
702. 

88.  Probstfleld  V.  Hunt.  17  N.  D. 
672,  118  NW  226. 

[a]  OlronaurtMUMB  m>aav  wUek 
notlos  or  dasuuM  not  mmmmhu^^ 

(1)  No  demand  or  verified  claim  of 
title  and  ownership  of  property  by 
the  owner  was  required,  under  Ret. 
Codes  <1906)  >  6961,  provMlng 
where  property  la  levied  on  under  an 
attachment  and  is  claimed  1^  an- 
other than  defendant,  for  an  affldavii 
of  title,  where  the  property  of  the 
wife,  levied  on  under  a  warrant  of 
attachment  In  an  action  against  the 
husband,  was  In  possession  of  a  third 
person  with  whom  It  was  stored  in 
the  name  of  the  husband  bv  the 
agent  of  the  owner  of  the  nousfL 
which  the  husband  had  leased  and 
lived  in  with  his  wife,  and  on  leav- 
ing the  house  and  not  paj^g  tbe 
rent  the  owner  of  the  house  had  re- 
moved the  property  therefrom  sitd 
stored  It  with  said  third  person. 
Probstfleld  v.  Hunt,  17  N.  D.  572.  118 
NW  226.  (2)  Attaching  creditom 
having  levied  on  goods  conveyed  by 
the  debtor  in  gooid  faith  to  a  third 
person,  the  latter  could  sue  In  con- 
version therefor  without  a  demand. 
Fairbanks  v.  Kent,  16  Colo.  A.  SS.  IS 
P  707. 

[b]  AttaohnMDt  of  ptoparty  la 
iM»sesston  of  claimant. — The  notice 
of  claim  provided  for  by  statute  Is 
not  necessary  where  the  sheriff  at- 
tached and  sold  property  in  the  pos- 
session of  and  owned  by  a  third  ptr- 
son  not  named  In  the  writ  Aber  v. 
Twlchell.  17  N.  D.  229,  116  NW  »S. 

[c]  The  Tight  of  a  third  ym&m 
to  olalm  tbe  proiMV^  la  m«r«y 
molatlve.  and  his  nllure  to  miik» 
such  claim  does  not  affect  hts  richta. 
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When  an  ftttachnwnt  is  wronfffnlly  leried  under 
the  direction  of  plaintiff  in  attachment,  the  notice 
of  olaim  required  by  statute  to  be  given  to  the 
ievyii^  officer  need  not  be  given  to  plaintiff  in 
order  to  render  him  liable  to  the  claimant  for  dam- 
ages in  treroass  or  trover.^ 

Wlwre  defendant  in  attachment  ezecstee  a  deUv- 
ery  imd  tot  the  release  of  the  property  attachedi 
the  statute  relating  to  the  notice  to  be  given  by  a 
elaimant  of  attached  property  does  not  apply.** 

[f  848]  (S)  By  Mortgac***  In  some  jnrisdie- 
tions  where  mortgf^d  personalty  is  attaehed  it  be- 
comes ineambent  on  the  mortgageCt  if  he  intends 
to  assert  his  lien  as  against  the  attaclunent,  to 
make  a  demand  or  give  notice  of  the  existence  of 
his  lien,*^  and  his  failure  in  this  respect  will  pre- 
a  dissolution  of  the  attachment  and  reten- 
tion of  the  mortgage  lien  or  an  action  ^lainst  the 
attaching  officer.*'    But,  if  a  demand  is  required 


only  on  an  actual  seizure  of  the  property,  the  mort- 
gagee may  maintain  replevin  after  attachment  by 
trustee  process  against  the  mortgagor,  without  a 
demand.*' 

Under  the  Massachmetts  rtatnte  the  notice  of 
his  lien  should  be  given  by  the  mortgagee*^  or  his 
attomsyj*''  and  directed  to  the  attaching  credi- 
tor, or  to  each  of  several  attaching  creditors, 
and  served  upon  him  or  them  or  the  attaching; 
officer.** 

[i  849]  b.  Time  for  Oiving.  The  required  no- 
tice or  demand  must  be  filed  or  served  wiUiin  the 
time  prescribed  by  statute,*^  or,  if  no  time  is  pre- 
scribed by  the  statute,  within  a  reasonable  time 
after  the  attachment.**  What  is  a  reasonable  time 
depends  lai^ly  upon  the  cirenmstances  of  the  par- 
ticular ease,**  and  a  notice  has  been  held  sufficient 
when  given  after  jn^^Bient  in  the  principal  ac- 
iou,^  after  judgment  against  another  claimant  for 


Barton-Price  Co.  v.  Murphy,  184  Qa. 
710,  68  BE  484. 

8S.  Bradley  v.  Miller.  100  Iowa 
m.  S9  NW  4U. 

90.  Ayres,  etc.,  Co.  V.  Doraey 
Produce  Co.,  101  Iowa  141,  70  NW 
111,  S3  AmSR  S76. 

•1.  Pottar  V.  McKenney,  78  Me. 
SO,  3  A  844. 

Aoemmt  to  b*  ■•rrMl  witb  daiiiand 
or  oa  vMQMrt  of  ottocr  or  attaahlno' 
plalatIS  see  Inftu  t(  868-862. 

[a]  Ik  oaM  of  bvcovmIto  l*viM 
the  mortgaKM  must  repeat  ols  de- 
mand upon  each  levy.    Wheeler  v. 

~   Bacon,  4  Oray  (Masa.)  560. 

[b]  mm  ntatattV  mar  attsok 
thm  nUdSbr  of  Um  mort««*.,tho 
neceaaitr  of  notice  Is  not  affected  by 
the  omliision  to  pay,  tender,  or  de- 

Kiit  the  amount  due  thereon.  Hib- 
rd  V.  Zenor,  75  Iowa  471,  39  NW 
714.  9  AmSR  497. 

Tel  a«ovxitr  for  oontlnireat  U»> 
bDltr. — ^Where  personal  property 
tnortsaged  as  security  against  future 
and  contingent  liability,  end  not  for 
the  payment  of  money,  la  attached, 
the  mortgagee.  Instead  of  demanding 
payment  of  the  money  due  him  and 
stating  an  account  for  the  purpose, 
as  provided  in  Mass.  Rev.  St.  c  90  SB 
78,  79,  may  protect  his  interests  un- 
der the  mortgage  by  giving  the  officer 
notice  of  Its  existence  with  a  sched- 
ule of  the  property  embraced  In  it, 
&nd  an  intimation  that  he  claims  to 
bold  the  property  pursuant  to  the 
mortgagre.  Cfodman  v.  Freeman,  3 
Cush.  (Mass.)  306. 

[d]  BenanA  of  VnitMl  Mates 
T'T***' — ^The  Massachusetts  stat- 
utes requiring  notice  and  demand  by 
a  mortgagee  of  the  amount  due  him 
before  suing  an  attaching  oflUcer  do 
Rot  apply  to  an  attachment  by  a 
United  States  marshal.  Howe  v. 
Freeman.  14  Gray  (Mass.)  566. 

[e]  The  gtatate  Is  not  applicable 
(1)  where  the  mortgagor  is  also  the 
attachins  creditor  (Deering  v.  War- 
ren. 1  S.  D.  88,  44  NW  1068),  (2)  or 
In  actions  generally  between  the  im- 
mediate parties  to  the  mortgage 
(Putnam  v.  Gushing,  10  Qray  (Mass.) 
834). 

as.  Gross  v.  Jordan,  83  Me.  380, 
22  A  2S0:  Potter  v.  McKenney,  78 
Me.  80,  2  A  844;  Nichols  v.  Perry. 
58  Me.  29;  Bichnell  v.  Cleverly.  125 
Mass.  164;  Putnam  v.  Rowe,  110 
Mass.  S8;  Wlng_v.  Bishop.  9  Gray 
(Mass.)  223:  Buck  v.  IngersoU, 
11  Mete.  (Mas"-)  230:  Haskell 
V.  Gordon,  9  Mete.  (Mass.)  268; 
Moriarty  v.  Lovejoy,  23  Pick.  (Mass.) 
321. 

S3.  Putnam  v.  Cushing,  10  Gray 
(Haas.)  834.  _ 

»4.  Campbell  v.  Eastman,  170 
Mass.  S23,  49  NB  914;  Bradford  v. 
French.  110  Mass.  365  (holding  that 
the  notice  may  be  given  by  the  mort- 

Eigee,  although  he  la  an  infant): 
uck  V.  Ingersoll.  11  Mete  (Mass.) 


226;  Moriarty  V.  Lovejoy,  23  Pick. 
(Mass.)  321. 

as.  Pettis  V.  Kellogg,  7  Cush. 
(Mass.)  456. 

SO.  Macomber  v.  Baker,  3  Allen 
(Mass.)  241;  Howe  v.  Bartlett,  1  Al- 
len (Mass.)  29;  Wheeler  T.  Bacon,  4 
Gray  (Mass.)  650. 

[a]  Whera,  howevsr,  the  ofloar 
prevails  In  an  action  a^inst  him  on 
the  ground  tha.t  the  demand  upon 
him  by  the  mortgagee  was  limited 
to  one  attachment,  when  in  fact  he 
had  more  against  the  same  property, 
the  mortgagee  may  make  a  new  and 
correct  demand  and  aKain  sue  the 
officer.  Crosby  v.  Baker,  6  Allen 
(Mass.)  296. 

97.  Brownell,  etc..  Car  Co,  v.  Bar- 
nard, 116  Mo.  067,  it  8W  SOS;  Ten- 
nent-Stribbllng  Shoe  Co.  v,  Rudy,  53 
Mo.  A.  19S. 

[a]  att«lag  the  aotlos  to  the  rs- 
tvnt  OB  the  att»oha«Bt  Is  an  admis- 
sion of  timely  service.  Crawford  v. 
Nolan,  72  Iowa  673,  34  NW  754. 

[b]  A  faUvre  In  this  respect  doss 
not  reavln  a  dismissal  (1)  of  the 
Interplea  where  no  special  Injury  or 
inconvenience  has  resulted  there- 
from. Brownell,  etc..  Car  Co.  v. 
Barnard,  116  Mo.  667,  22  SW  503; 
Tennent-Strlbbling  Shoe  Co.  v.  Rudy, 
53  Mo.  A  196.  (2)  A  motion  to  dis- 
miss an  Interplea  because  of  failure 
to  give  notice  of  its  filing  within  the 
proper  time  is  addressed  to  the  dis- 
cretion of  the  court  whose  action  In 
overruling  such  motion,  where  not 
prejudicial  to  plaintiff  In  attachment, 
wilt  not  be  reversed  on  appeal. 
Brownell,  etc.,  Car  Co.  t.  Barnard, 
supra. 

88.  Congress  Inv.  Co.  v.  Reid.  205 
Mass.  576,  91  NE  896;  Witbam  v. 
Butterfleld,  6  Cuab.  (Mass.)  217. 

89.  See  cases  infra  this  note. 

[a]  Thirteen  days  after  sale, — In 
Tapley  v.  Butterfleld.  1  Mete.  (Mass.) 
516,  35  AmD  874,  where  the  goods 
were  attached  and  sold  by  consent 
of  the  parties  to  the  suit,  the  mort- 
gagee did  not  make  demand  until 
thirteen  days  thereafter,  and  It  was 
held  to  be  within  a  reasonable  time. 

[b]  Two  jr*uw  after  selnre^In 
Housatonlc  Bank  v.  Martin,  1  Mete. 
(Mass.)  294,  a  notice  given  two  years 
after  the  attachment  was  held  rea- 
sonable under  the  following  circum- 
stances: The  mortgage  to  the  de- 
mandant Has  made  subject  to  a  prior 
mortgage  on  the  property,  which, 
upon  attachment,  was  replevied  by 
the  first  mortgagee;  upon  trial  of  the 
Issues  between  the  first  mortgagee 
and  the  attaching  creditor,  the  first 
mortgage  waa  held  to  be  void.  Ten 
days  after  the  rendition  of  such 
Judgment  the  second  mortgagee  made 
the  demand. 

[c]  Ten  months  after  selinre. — 
A  demand  ten  months  after  the  seiz- 
ure, no  good  cause  being  shown  for 
the  delay,  haa  been  hela  not  made 


within  a  reasonable  time.  Brackett 
v.  Bullard,  12  Mete.  (Mass.)  308. 

[d]  Thirteen  months  after  sels- 
nre.— In  Johnson  v.  Sumner,  1  Mete. 
(Mass.)  172,  the  mortgagee  Immedi- 
ately after  the  goods  were  attached 
made  an  informtQ  and  ineffectual  de- 
mand and  statement,  and  brought 
bis  action  against  the  attaching  offi- 
cer, which  he  prosecuted  for  thirteen 
months,  and  then  became  nonsuited. 
Fourteen  days  before  the  nonsuit  he 
delivered  to  the  officer  a  Just  and 
true  account,  and  demanded  payment. 
Under  the  circumstances  the  demand 
was  held  within  a  reasonable  time. 

te]  Vow  months  after  sals, — 
ere  mortgaged  goods  were  sold 
by  consent  of  parties  within  a  week 
after  they  were  attached,  and  before 
the  sale  the  mortgagee  gave  notice  of 
his  claim  to  the  officer  and  forbade 
the  sale,  the  officer  replying  that  he 
had  seen  the  record  of  the  mortgage 
and  knew  all  about  It,  it  was  held 
that  a  demand  four  months  after- 
ward of  the  officer  and  creditor  and 
the  delivery  to  them  of  a  written 
account  of  his  debt  was  sufficient. 
I^^te   v.   Potter,   1   Mete.  (Mass.) 

[f]  More  than  three  years  after 
levy. — A  motion  by  a  claimant  to  dis- 
miss the  levy  is  not  within  a  stat- 
ute requiring  a  motion  to  aet  aside 
a  Judgment  to  be  made  within  three 
years  from  the  rendition  of  the  Judg- 
ment, and  hence  may  be  made  In  a 
proper  case  after  the  expiration  of 
euch  period.  Krutlna  v.  Culpepper, 
75  Ga.  602. 

[g]  Qnestion  for  eonrt  or  Jnry,— 
(1)  It  has  been  held  that  what  Is  a 
reasonable  time  is  a  question  of  law 
(Brackett  v.  Bullard,  12  Mete. 
(MaH».)  808).  (2)  and  also  that  it 
may  be  a  question  for  the  Jury  un- 
der the  evidence  (Congress  Inv.  Co. 
v.  Reld,  205  Mass.  676.  91  NE  896). 

1.  De  Loach  Mill  Mfg.  Co.  v.  Lit- 
tle Rock  Mill,  etc.,  Co.,  66  Ark.  467, 
47  SW  118,  of  AmSR  942;  Rogers  v. 
Bates,  19  Ga.  545. 

Ca]  AUter  where  It  Is  not  de- 
signed to  arrest  the  progress  of  the 
execution.  Wltherspoon  v.  Swift.  112 
Ga.  689,  37  SE  976. 

[b]  Ten  days  after  Judgment  aad 
two  rears  after  attaohmentH— Where 

Soods  attached  were  replevied  by  the 
rst  mortgagee  against  whom  judg- 
ment waa  rendered  for  return  of  the 
goods  to  the  attaching  ofBcer.  a  de- 
mand and  statement  made  ten  days 
after  the  Judgment  was  held  to  be 
within  a  reasonable  time,  although 
more  than  two  years  after  the  goods 
were  attached.  Housatonlc  Bank  v. 
Martin,  1  Mete.  (Mass.)  294. 

[c]  Dismissal  of  prior  claim, — 
A  claim  Interposed  pending  an  at- 
tachment and  dismissed  for  Irregu- 
larity is  no  bar  to  an  interposition  of 
a  similar  claim  after  Judgment. 
Benton  v.  Benson.  32  Ga.  3S4. 
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a  return  of  the  property  replevied,^  before  a  sale 
of  the  attached  property,'  or  after  such  a  sale  *  and 
before  payment  over  of  the  proeeeda."  Where  an 
unusual  time  intervenes  between  the  attachment  and 
the  notice  the  reason  for  the  delay  should  appear 
in  the  notice." 

A  owlitor  applsring  to  the  court  to  come  is  un- 
der the  attachment  is  not  bound,  it  has  been  held, 
to  file  his  claim  when  he  applies.^ 

850]  c.  Form  and  Snfflclency  ^— (1)  In  Gen- 
eral Where  no  precise  form  is  prescribed  a  no- 
tice or  demand  by  a  claimant  of  attached  property 
is  sufficient  if  it  gives  to  the  levying  ofScer  or 
the  attaching  creditor  notice  of  the  existence  of 
the  claim  and  such  information  as  to  its  nature 
and,  in  a  proper  ease,  its  amount  as  will  enable 
the  officer  or  the  creditor  to  act  understandingly 
with  reference  to  it;'  and  mere  informalities,  in- 
accuracies, or  defects  which  have  no  tendency  to 
mislead  or  prejudice  the  parties,  wiU  not  vitiate 

[d]    JlUUrmnt  araliurt  on*  d*f«iid- 

aat. — Where  an  attachment  suit 
a^alnat  two  defendants  Is  dismissed 
as  to  one  of  them  a  judgment 
against  the  other  cannot  prevent  him 
from  Interposing  a  claim.  Dean  v. 
Stephenson,  61  MlBS.  176. 

a.   Bousatonlc  Bank  v.  Martin,  1 
Meto.  (Haas.)  294. 

8.  Simmons  v.  Bennett  20  Oa.  48. 
4.    Holmes  t.  Balcom,  84  Me.  22fi. 

84  A  821  (where  the  officer  has  given 
no  notice  of  the  attachment  as  pro- 
vided by  Rev.  St.  c  81  S  45.  In  which 
event  the  statute  requires  the  lienor 
to  give  notice  within  ten  days);  Le- 
gate v.  Potter,  1  Mete.  (Mass.)  825. 

B.  De  Loach  Mill  Mfg.  Co.  v.  Lit- 
tle Rook  Mill,  etc,  Co.,  6S  Ark.  487, 
47  SW  118.  67  AmSR  »4S;  Morris  v. 
Wilson,  7  KyL  44(1. 

6.  Brackett  v.  Ballard,  It  Meto. 
(MaasJ  SOS. 

T.  HanneH  v.  Smith.  21  N.  J.  L. 
4»S. 

B.  [a]  Venn  of  sotlM  or  AmuA 
br  vornraffM  see  Holmes  v.  Balcom, 
84  Me.^T«.  24  A  821;  Nichols  v. 
Pernr.  68  Me.  29;  BJgelow  v.  Capen, 
146  Mass.  270,  13  NE  886;  Bicknell  v. 
Cleverly,  125  Mass.  164;  Holineux  v. 
Coburn.  6  Gray  (Mass.)  124;  Averill 
V.  Irish,  1  Gray  (Mass.)  254;  Spragiie 
V.  Branch,  3  Cash.  (Mass.)  676;  Hard- 
ing V.  Coburn,  12  Mete.  (Mass.)  333, 
46  AmD  680;  Jones  v.  Richardson,  10 
Mete.  (Mass.)  481;  Housatonic  Bank 
T.  Martin,  1  Mete.  (Mass.)  294. 

[b]  vonn  of  olalm  by  partaenUp 
against  attaching  creditors  of  Indi- 
viduals composing  the  firm  see  Tap- 
pan  V.  Blalsdell,  6  N.  H.  190. 

9.  Wilson  V.  Crooker,  145  Mass. 
671,  14  NE  798;  FoUom  v.  CHemence. 
Ill  Mass.  278.  See  Brewster  v.  Bai- 
ley, 10  Gray  (Mass.)  ST.  Compare 
GlUy  V.  Breckenridge,  2  Blackf.  (Ind.) 
100  (holding  that  the  claim  must  be 
Bet  forth  with  the  same  certainty  as 
Is  required  In  a  declaration). 

[a]  Votioea  or  detiuuids  beld  «uf- 
flouat  see  Crawford  v.  Nolan,  70 
Iowa  97,  SO  NW  32:  Potsom  v.  Clem- 
ence,  111  Mass.  273  (holding  that, 
where  the  owner  of  goods  gave  two 
mortgages  thereon,  one  dated  Dec. 
16.  ]$69,  to  secure  a  promissory  note 
for  two  thousand  eight  hundred  and 
sixty-two  dollars,  ana  the  other  dated 
March  24,  1870,  to  secure  a  promis- 
sory note  for  one  thousand  dollars, 
and  the  mortgaged  goods,  with  oth- 
ers, having  been  attached  on  a  suit 
against  the  mortgagor,  the  mortgagee 
made  the  following  written  demand 
on  the  attaching  officer:  "To  the 
oftteer  holding  the  goods  in  [the 
mortgagor's  shop].  Tou  are  hereby 
notified  that  I  hold  two  mortgages 
on  said  goods,  one  dated  December 
15.  1869,  for  82,862,  and  the  other 
dated  March  24,  1870,  for  $1,000,  on 
which  mortgages   the  sum   due  Is 


the  notice  or  demand.*'*  The  notice  ^ould  eon- 
elude  with  a  demand,  or  its  equivalent,  for  the 
amount  claimed.^  ^  Unless  required  by  statute,  it 
is  not  essential  that  the  notice  of  claun  ahould  be 
in  writing,*'  and  actual  notice  to  an  officer  about 
to  levy  an  attachment  has  heea  held  snffieirat  to 
bind  him," 

[$  85a]  (2)  Sescripticni  of  Property— (a)  Ib 
Genual.  The  property  claimed,  or  upon  which  a 
mortgage  lien  is  assarted,  should  be  particnlsrij 
described;'*  but  a  notice  stating  ownership  of  ail 
the  propcorty  levied  on,  except  a  portion  owned  by 
another  person  named,  has  been  held  not  invididated 
by  the  exertion.*" 

852]  (b)  Oommingled  Goods.  Ordinarily, 
where  goods  claimed  are  intermingled  with  goods 
of  attachment  debtor,  if  claimant  fails  to  assert 
his  ownership  and  to  designate  the  particular  goods 
claimed  by  hun,  the  whole  is  liable  to  seixore  and 
sale.^"   But  it  has  been  held  that  a  demand  of 


18,723.30.  On  the  back  of  the  first 
note  named  therein  are  the  follow- 
ing indorsements:  [stating  them]. 
And  I  now  demand  payment  of  said 
notes  to  me  secured  by  said  mort- 
gages. October  21,  1870."  this  de- 
mand was  sufficient  in  form);  Han- 
son V.  Herrlck,  100  Mass.  323;  MoU- 
neux  V.  Coburn,  6  Gray  (Mass.)  124; 
Harding  v.  Coburn.  12  Mete.  (Mans.) 
333,  46  AmD  680;  Jones  v.  Rlchnrd- 
son.  10  Mete.  (Mass.)  481;  Kroll  v. 
Moritu,  112  Minn.  270,  127  NW  1120 
(holding  that  where  property  alleged 
to  belong  to  a  husband  was  levied  on. 
and  the  wife,  claiming  ownership 
thereof,  immediately  before  the  levy 
notified  the  officer  serving  the  writ 
that  she  claimed  to  be  the  owner  of 
the  property,  and  after  possession  of 
the  property  was  taken  caused  to  be 
served  on  the  sherifl,  whose  deputy 
served  the  writ,  a  notice,  in  the  form 
of  an  affidavit,  in  whicli  the  property 
taken  was  described  and  value  given, 
and  which  stated  that  she  was  the 
owner  thereof  and  claimed  it  as 
such,  the  notice  was  a  sufficient  com- 
pliance with  Rev.  L.  [19051  I  4213, 
providing  that  If  property  taken  by 
a  sheriff  by  virtue  of  a  writ  of  at- 
tachment Is  claimed  by  any  person 
other  than  defendant  or  his  agent, 
and  such  person  shall  serve  on  the 
sheriff  an  affidavit  of  his  title  or 
right  to  possession  of  the  property 
talcen,  its  value,  and  the  ground  of 
such  title  or  right,  the  sheriff  may 
release  such  levy  unless  plaintiff 
shall  Indemnify  him  against  the 
claim,  etc.). 

{b]  irottiM.h^  iBsaOelwb— Me- 
Farlane  vToick,  146  Xowa  ^9.  123 
NW  1005. 

[c]  Bemsnd  by  oonstgne*  of 
pledves. — A  consignee  to  whom,  with 
the  pledgor's  consent,  the  goods  are 
conalgned  for  sale  may  demand  of 
the  Attaching  officer,  in  his  own 
name,  payment  of  the  amount  for 
which  they  are  pledged.  Clark  V. 
Dearborn,  103  Mass.  335. 

10.  Folsom  V.  Clemence,  .  Ill 
Mass,  273;  Witham  v.  Butterfleld,  6 
Cush.  ^Mass.)  217. 

[a]  Defect  ia  Verifloatlon. — ^Under 
Code  Civ.  Proc.  I  689,  providing  that, 
if  property  levied  on  is  claimed  by 
a  wird  person  by  a  written  claim 
verified  by  oath,  the  sheriff  Is  not 
bound  to  Keep  ihe  property  unless 
plaintiff  indemnifies  blm  against 
such  claim,  where  a  claim  la  pre- 
sented for  property  attached,  and  the 
sheriff  acts  on  it  and  procures  an 
Indemnity  bond  from  plalntlll.  It  Is 
Immaterial,  In  an  action  for  the 
property,  that  claimant's  oath  was 
defective,  as.  having  accomplished 
that  for  which  It  was  Intended,  the 
sheriff  was  not  prejudiced  by  Its 
defects.  Kellogg  V.  Burr,  126  Cal.  36. 
6S  P  306. 


fb]  Tallnze  to  dsslgnsts  oflelal 
enaraotsr  of  oSosTi^It  is  no  objec- 
tion to  a  written  demand,  under  Pali. 
Bt  c  161  ii  74,  75,  by  the  mortgagee 
of  attached  property  that  It  is  ad- 
dressed merely  to  the  attaching  oflt- 
cer  by  name,  without  designating 
him  as  such  officer.  Duggan  r. 
Wright,  167  Mass.  228,  82  NIC  159. 

11.  Brewster  v.  Bailey.  10  Gray 
(Mass.)  37. 

"   I*.   Huels  V.  Boettger,  40  Mo.  A 

310. 

'  1&  tiVons  V.  Hamilton,  69  lows 
47,  28  NW  429. 

[a]  A.  conversation  betw— a  rtata- 
ant  and  the  haUee  of  the  sttaAtw 
offiesr  Is  not  notice  to  the  latter. 
Taylor  v.  Seymour,  6  Cal.  512. 

14.  Morlarty  v.  Lovejoy.  IS  PI*. 
(Mass.)  321. 


[a]  A.  AMMtotloa  of  ttis 
'  wdieAato  and  ss  the  whol 


,    whole  or  part 

of  the  attached  property  In  a  par- 
ticular house  will  be  sufficient,  pro- 
vided the  officer  does  not  call  upon 
the  mortgagee  to  select  and  identify 
the  articles  more  particularly  but 
persists  In  holding  them  as  the  prop- 
erty of  the  mortgagor.  Oodman  v. 
Freeman.  3  Cush.   (Mass.)  306. 

[b]  Xortgaged  uid  vledffsd  cdiat- 
tels^— A  demand  by  the  mortgagee  of 
certain  chattels  and  pledgee  of  oth- 
ers to  secure  the  same  notes,  tlut 
"the  chattels  attached  by  yon  are 
liable  and  mortgaged  to  me,  and  pos- 
session taken,  for  security  of  the 
following  notes,"  Is  a  sufficient  de- 
mand of  both  the  mortgaged  and  the 

fledged  property.  Rowley  v.  Rice, 
a  Mete.  (Mass.)  7. 

[c]  A.  denumd  which  d— oylb—  Hm 
mooertr  as  "a  o«rt»la  stock  of 
drags, "  and  refers  to  the  mortgage, 
^umclently  designates  property  de- 
scribed in  the  mortgage  as  **dmc 
stock,"  etc.,  and  will  not  confine 
plaintiff  to  the  drugs  proper  In  the 
stock,'  Kern  v.  Wilson,  82  Iowa  407. 
48  NW  919. 

[d]  Partial  desor^tlon. — Ord^ 
narlly  such  a  demand  which  sped- 
fles  only  a  portion  of  the  property 
attached  Is  defective  as  to  the  rest- 
due,  even  though  the  demand  refers 
to  the  book  and  page  of  the  mort- 
gage record.  Woodward  v.  Ham.  140 
Sfass.  154.  2  NE  702. 

15.  Sussklnd  v.  Hall,  6  CaL  TTnrep. 
Cas.  304.  44  P  328. 

14.  KeUy-Goodfellow  Shoe  Co.  v. 
Sally.  114  Mo.  A.  ttt.  89  BW  SS9. 
See  also  supra  |  354. 

[a]  "Whmr*  lartorrSBna  date  1M 
•Btlxs  trtook  aMaehsd  bat  do  not 
any  relief  as  to  part  of  the  mtonA 
their  purchase  havinc  been  food 
fraudulent,  they  have  no  claim  fiar 
goods  of  their  own  commingled.  mmH 
sold  with  the  rest  under  the  attuft- 
ment.  Blotcky  v.  Caplan.  91  I«M 
362.  59  NW  264. 


For  UrtsT  caewh  devolopansata  and  tOuagwm  In  the  law  see  cumalatlve  Annotations,  same  tttl 
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mortgaged  goods  need  not  specify  wbat  part  of  the 
attached  property  is  included  in  the  mortgage,^' 
and  is  not  defective  because  describing  all  the  at- 
tached property  as  included  in  the  mortgage.^' 

663]  (3)  Statement  of  Olaimant's  Interest 
It  is  sometimes  required  that  the  notice  shall  state 
the  nature  and  extent  of  the  claimant's  interest 
in  the  property;"  but  an  improper  statement  as  to 
tbeee  matters  has  heen  held  not  to  invalidate  the 
notice  where  the  tme  interest  is  determinable  by 
the  pleadings  and  proof  in  the  action.^" 

[(  854]  (4)  Statement  of  Indebtedneee.  Where 
the  claimant  asserts  merely  a  claim  against,  or  a 
lien  upon,  the  property  and  not  the  absolute  owners 
ship  thereof,  the  notice  must,  with  reasonable  cer- 
tainty, describe  or  designate  the  indebtedness  se- 
nired,'^  and  state  the  amount  thereof.^'    A  state- 


ment of  a  balance  due  upon  a  single  demand  will 
suffice;  but  in  case  of  several  distinct  demands 
the  amount  due  upon  each  separate  demand  should 
appear. A  description  of  a  note  without  a  state- 
ment of  the  amount  due  thereon  will  be  insuffi- 
cient.^* A  statement  of  a  demand  or  amount  not 
included  in  the  mortgage  will  vitiate  the  demand." 
An  innocent  understatement  of  the  amount  due  will 
not  so  operate "  unless  the  amount  actually  due 
exceeds  the  value  of  the  property;'^  neither  will 
slight,  innocent,  and  immaterial  misstatements.'" 
A  statement  of  a  greater  sum  than  is  dne  will 
not,  however,  defeat  the  claimant,  if  the  value  of 
the  property  attached  is  less  than  the  sum  actually 
due,"  or  the  error  was  the  result  of  accident  at 
mistake,^**  unless  the  attaching  creditor  has  been 
prejudiced  thereby.** 


17.  Folsoir  V.  Clemence,  111  Mass. 
iT3;  AvorUl  T.  Irish,  1  Gray  (Uass.) 
Hi. 

la  AvwUl  T.  Irish,  1  Gray  (Uass.) 
»4. 

(a]  HoTtffaff*  on  stofik  to  h«  rs- 
itoatS.  The  rule  that  requires  the 
oimer  of  chattels  which  he  suHers 
to  be  mixed  with  thofie  of  another  to 
point  out  his  own  and  demand  them 
of  an  officer  who  seUes  the  whole  as 
the  property  of  the  dehtor.  before  he 
can  sue  the  officer,  does  not  apply  to 
the  holder  of  a  mortffaare  of  all  the 
personal  property  on  certain  prem- 
l«ea  with  a  provision  that  It  shall 
Rise  cover  all  other  personal  prop- 
erty which  the  mortgagor  may  put 
on  the  premises  In  the  place  of  such 
as  he  should  sell  and  deliver.  Hard- 
ing V.  Cobum,  12  Mete.  (Mass.)  333. 
4«  AmD  680  [diet  Shumway  v.  Rut- 
ler,  8  Pick.  CMass.)  443,  19  AmU 
3 \f) :  Sawyer  v.  Merrill,  6  Pick. 
(Mass.)  478;  Bond  v.  Ward,  7  Mass. 
1!!.  5  AmD  28]. 

19.  McFarlane  V.  Dick,  145  Iowa 
S9.  113  NW  1005. 

[a]  Votios  li«U  Insnflcleat. — 
Under  Code  S  390S,  providing  that 
the  provisions  as  to  notice  of  owner- 
ship to  be  given  in  cases  of  levy 
under  execution  shall  he  applicable 
10  levies  made  under  writs  of  at- 
tachment, and  9  3992.  requiring  an 
ofHcer  to  levy  execution  on  any  per- 
sonalty he  has  reason  to  believe  be- 
longs  to  defendant,  unless  he  receives 
notice  from  another  that  the  prop- 
erty belongs  to  him.  stating  the  na- 
ture of  hlfl  Interest,  how.  and  from 
whom  he  acquired  It,  and  the  con- 
sideration paid  therefor,  a  notice  of 
ownership  of  attached  property 
which  did  not  show  the  source  of 
claimant's  title,  or  the  consideration 
laid,  was  Insufficient,  so  that  claim- 
ant could  not  maintain  an  action 
-Tpalnst  the  constable  for  levying  at- 
tachment, no  sufficient  indemnifying 
^ond  being  given  the  constable.  Mc- 
Farlane V.  Dick.  145  Iowa  89,  123 
NW  200B. 

90.  Zjelnkauf  Banking  Co.  v. 
Grell.  62  App.  Dlv.  275,  70  NTS  1083: 
tiambars  t.  Wood.  8f  Tu.  188,  18 

81.  See  Wilson  v.  Crooker,  146 
Uass.  571.  14  NS  798. 

[al  IHito  of  note. — A  description 
)f  the  note  as  bearing  date  prior  to 
:bat  of  the  mortgage  Is  sufficient. 
!or  no  premimptlon  Is  raised  thereby 
:hat  the  naortgage  was  not  made  to 
lecure  the  note.  Hibbard  v.  Zenor. 
t2  Iowa  605.  49  NW  «3. 

[bl  mm*  of  maturity  or  nte  of 
jiteiMt  of  Bote. — A  notice  which 
>mits  to  state  the  time  of  maturity 
ir  the  rate  of  interest  of  the  note 
'ecured  la  insufficient.  Wilson  v. 
looker,  145  Mass.  671.  14  NB  798. 

22.  PhUllps  V.  Fields.  88  Ms.  848, 
2  A  243:  Campbell  v.  Eastman,  170 
-lAjsa    523.  49  NTS,  914. 

[a]  MvUm  M  to  desorlirtlon  of 
•noiuit  d.— iP— In  Rowley  v.  Rice,  10 
fete  <.Ma«B.)  7,  13,  Dewey.  J.,  laid 


down  the  following  rule:  "To  avoid 
the  objection,  that  the  statement  of 
the  debt  is  not  true  and  Just,  by  rea- 
son of  overstating  the  sum  due,  It 
must  appear.  Ist.  that  the  error  re- 
sulted from  accident  or  mistake;  2d, 
that  the  value  of  the  property  at- 
tached was  less  than  the  Just  and 
true  sum  for  which  It  was  pledged, 
and  therefore  the  attaching  creditor 
was  Dot  injuriously  misled  by  the 
error,  and  has  not  suffered  any  pe- 
cuniary loss  thereby.  To  this  ex- 
tent, we  think  the  pledgee  [mortga- 
gee], who  has  Innocently  rendered 
an  Incorrect  account,  may  be  re- 
lieved: but  not  further." 

[  b  ]  SnJUoleiit  statements  of 
amount. — (1)  In  Jones  v.  Richardson, 
10  Mete.  (Mass.)  481,  484,  the  goods 
attached  were  worth  fifteen  hundred 
dollars  only.  The  demand  was  as 
follows:  "Be  It  known  to  you  that 
I  .  .  .  have  a  mortgage  on  the  goods 
and  property  which  Addison  Rlcnard- 
Bon  has  put  In  my  keeping,  to  the 
amount  of  two  thousand  dollars  and 
interest.  I  hereby  demand  the  same 
sum  of  you,  to  be  paid  within  the 
time  specllled  by  law,  as  you  have 
attached  said  property."  It  was  held 
sufficient  for  the  sum  of  two  thou- 
sand dollars.  (2)  In  Hills  v.  Par- 
rington,  6  Allen  (Mass.)  80,  the  mort- 
gage was  given  to  secure  a  definite 
sum  at  a  future  day,  "and  all  other 
sums  of  money  which  shall  hereafter 
become  due"  tor  goods  sold  by  the 
mortgagee  to  the  mortgagor.  It  was 
permitted  to  be  shown  by  parol  that 
the  definite  sum  mentioned  was  In- 
tended and  agreed  by  the  parties  to 
cover  certain  specific  Items  of  lia- 
bility, and  a  statement  by  the  mort- 
gagee to  the  attaching  officer  of  the 
aggregate  amount  due  therefor  was 
held  sufficient  when  the  particulars 
were  not  asked  for.  (3>  In  Rhode 
Island  Cent.  Bank  v.  Danforth,  14 
Gray  (Mass.)  128,  the  dcft>t  dsmand- 
ed  was  described  thus:  "B^'  (the 
mortgagee)  "has  a  large  claim 
against  A"  (the  mortgagor),  "m  se- 
curity for  which  the  said  mortgage 
was  given:  B.  holds  claims  and  de- 
mands of  his  own  against  A., 
amounting  to  110,000.  on  which  A. 
has  paid  14486.57;  and  the  balance 
of  16514.43  remains  due  to  A.  from 
R"  The  property  attached  was  only 
a  part  of  the  property  mortgaged, 
some  of  which  had  been  sold  before 
making  the  demand,  and  some  of 
which  was  still  on  hand.  The  amount 
then  due  upon  the  mortgage,  credit- 
ing the  proceeds  of  the  sale  men- 
tioned, but  not  the  value  of  the  prop- 
erty on  hand,  was  five  thousand  five 
hundred  and  fourteen  dollars  and 
forty-three  cents.  The  demand  was 
held  sufficient. 

[c]  Matemsnt  held  IsstUIlelsnt^ 
A  statement,  "It  Is  impossible  for 
me  to  know  the  amount  of  my  mort- 
gage claim,  'but,  if  I  am  correct.  It 
la  somewhere  about  18800,' "  was  in- 
sufflclenL  Fhllllpa  T.  FMdat  83  Me. 
348,  22  A  243. 


[d]  Amount  sTreedlng  a  sum 
•tated^-^  statement  thai  "there  is 
now  actually  due  me,"  from  the  mort- 
gagor, "on  note  and  account,  exceed- 
ing nine  hundred  dollars."  Is  suffi- 
cient.  Nichols  V.  Perry,  68  Me.  29. 

[e]  Oompntatlon  of  Interwrti— A 
demand  specifying  the  date  of  the 
mortgage,  and  the  exact  amount  se- 
cured by  and  due  upon  it,  with  In- 
terest thereon  from  a  specified  date. 
Is  Insufficient  Oaasett  t.  Sanborn, 
8  Gray  (Mass.)  218. 

[f]  Vsnry. — The  demand  may 
state"  th«  full  amount  of  the  debt, 
without  deducting  what  the  mortga- 
gor might  deduct  on  the  ground  OX  a 
usurious  consideration.  Brewster  T. 
Bailey,  10  Gray  (Mass.)  87. 

1^  Housatonic  Bank  v.  Martin,  1 
Melc.  (Mass.)  294;  Johnson  v.  Stun- 
ner, 1  Mete.  (Mass.)  172. 

24.  Sprague  v.  Branch,  8  Cusb. 
(Mass.)  &7&: 

26.  Clark  T.  Dearborn,  108  Mass. 
336;  Hills  V.  Farrlngton,  3  Allen 
(Mass.)  427. 

ae.  In  Johnson  v.  Sumner,  1  Mete 
(Mass.)  172,  the  securities  were  not 
In  the  hands  of  the  mortgagee,  and 
he  had  not  the  means  of  computing 
the  interest  exactly.  An  underntate- 
ment  of  the  amount  of  Interest  did 
not  vitiate  the  demand.  The  case  of 
Robinson  v.  Sprague.  125  Maas.  682, 
contained  a  similar  statement  of  the 
amount  of  interest  due. 

27.  Clark  V.  Dearborn,  108  Mass. 
835, 

28.  Harding  v.  Cobum,  12  Mete. 
(Mass.)  338.  48  AmD  680. 

[a]  Innunary, — (1)  Briefly,  a  de- 
mand which  describes  the  mortgage 
and  states  the  sum  due  thereon,  and 
adds  that  the  mortgagee  will  hold 
the  officer  or  attaching  creditor  re- 
siwnslble  for  the  damages  sustained 
by  the  detention  of  the  property.  Is 
sufficient  to  sustain  replevin  for  the 
property  In  an  action  for  damages 
(Moltnenx  v.  Coburn,  8  Gray  (Mass.) 
124);  (8)  end,  although  Informal.  If 
It  actually  covers  the  requisites  of 
the  statute,  and  the  parties  have  not 
been  misled  to  their  prejudice,  the 
notice  will  suffice  (Rowley  t.  Rice, 
10  Mete  (Mass.)  7). 

29.  Blgelow  V.  Capen,  146  Mass. 
270,  13  NB  896;  Clark  v.  Dearborn. 
t08  Mass.  386;  Rowley  v.  Rice,  10 
Mete.   (Mass.)  7. 

aa  Rowley  T.  lUce,  10  Uetc 
(Mass.)  7. 

31.  See  Cousins  v.  O'Brien,  188 
Mass.  146.  74  NB  289. 

[a1  OlroamstauoM  under  whi^ 
axowMlTS  demand  InaffeotlTe. — Un- 
der Pub.  St.  (1882)  e  161  I  75.  re- 
quiring a  mortgagee  of  chattels 
which  have  been  attached  to  state 
in  writing  a  true  account  of  the  debt 
for  which  the  property  Is  liable  to 
htm,  and  deliver  It  to  the  attaching 
creditor  or  officer.  In  order  to  work 
a  dissolution  of  the  attachment,  a 
demand  of  a  sum  largely  In  excess 
of  the  money  due  the  mortgagee  was 
ineffective  to  work  a  dissolution  of 
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A  mortgage  under  which  the  didm  and  demand 
Ib  made  must  be  designated  with  sufBeient  partieu- 
larity  to  enable  the  ofiBcer  to  ascertain  the  title  of 
demandant,^^  and  a  reference  to  the  town  records, 
without  giving  the  date  of  or  the  names  <^  the 
parties  to  the  mortgage,  is  insufficient."  The  speci- 
fication of  a  demand  nnder  one  mortgage  will  not 
avail  in  a  claim  under  other  mort^agesi'*  but  will 
be  limited  to  the  mortgage  in  the  demand  or  no- 
tice described.'* 

A  failure  to  comply  with  the  regiiireiiuiits  oS  tiie 
■tatnta  with  respect  to  such  statement  or  acconnt 
will  have  the  effect  of  depriving  the  claimant  of 
any  claim  or  lien  against  the  property  bo  for  as 
the  rights  of  the  attaishing  creditor  are  eoneemed." 

856]  d.  Serrice  or  Filing.  If  the  mode  of 
service  is  not  prescribed  it  will  be  sufficient  if  it 
appears  that  the  proper  person  in  fact  received  the 
notice,'^  and  service  on  the  attorney  of  the  attach- 
ing creditor  has  been  held  sufficient  under  a  stat- 


the  attachment,  although  the  ezces> 
fllve  demand  was  made  throusrh  an 
Innocent  mistake,  and  without  Intent 
to  deceive,  where  the  value  of  the 
pn^erty  attached  was  worth  much 
more  than  the  actual  amount  dne  the 
mortgaree.  so  that  the  creditor  might 
have  elected  to  pay  the  same  and 
retain  the  property  nad  a  proper  de- 
mand been  made.  Cousins  v.  O'Brien, 
188  Mass.  14«,  74  NE  2i9. 

3B.  See  Campbell  v.  Eastman,  170 
Mass.  fiS3.  49  NB  914. 

[a]  OOBsUtoMttoB^The  failure  to 
state  the  consideration  on  which 
claimant  acquired  his  interest  In  the 

firoperty  as  required  by  statute  will 
nvalldate  It.  Mclver  v.  Davenport, 
110  Iowa  740.  81  NW  585. 

[b]  The  date  of  a  mortgage  will 
be  deemed  to  be  sufficiently  stated, 
if,  although  undated  In  fact,  the 
date  referred  to  Is  Indorsed  on  the 
mortgage  as  the  date  thereof  but  is 
realty  the  date  of  delivery.  Folsoni 
V.  Clemence,  111  Mass.  273. 

[c]  irame  of  mortgagor;  plttoa  of 
reoord;  smoant, — Under  Pub.  St.  c 
161  S  7G,  providing  that  on  attach* 
ment  of  mortgaged  personal  property 
the  mortgagee  "shall,  when  demand- 
ing payment  of  the  money  due  to 
him,  state  In  writing  a  just  and  trud 
account  of  the  debt  or  demand  for 
which  the  property  is  liable  to  bim, 
and  deliver  It  to  the  attaching  cred- 
itor or  officer,"  a  demand  which  does 
not  state  when  or  by  whom  the  prop- 
erty was  mortgaged,  or  where  the 
mortgage  or  record  of  It  may  bo 
found,  or  the  amount  then  due,  is 
insufficient.  Campbell  v.  Batman, 
170  Mass.  523,  49  NE  914, 

[d]  Olaltn  nndet  one  of  ■•rem 
moTwMTM' — Where  personal  prop- 
erty, tnree  mortgages  of  different 
dates  which  have  been  given  to  one 
person.  Is  attached  on  a  writ  against 
the  mortgagor,  a  demand  specifying 
a  claim  under  one  mortgage  only  will 
not  support  a  claim  under  either  of 
the  others.  Wltham  v.  Butterfleld. 
e  Cush.  (Mass.)  217. 

[e}  Hotioe  of  morfegmg*  mad*  rab- 
s«4ii«&tlr  to  attetAmutt'— Where  an 
equity  of  redemption  has  been  at- 
tached, la  afterward  mortgaged  a 
second  time,  the  mortgage  recorded, 
and  the  equity  sold  on  the  first  exe- 
cution, a  notice  to  the  officer  by  the 
second  mortgagee  that  he  had  a 
mortgage  on  the  premises  and  that 
it  was  recorded,  without  exhibiting 
the  mortgage  or  any  evidence  of 
title.  Is  insufficient  to  require  the 
officer  to  pay  over  the  balance  to 
him,  but  is  i^ufficient  to  make  it  the 
duty  of  the  officer  to  retain  the  mon- 
ey to  enable  the  mortgagee  to  exhibit 
title.  Llttlefleld  t.  Kimball.  17  Me. 
313. 

rfl  AppnmA  d— wlptloM  of 
mortgag*  and  debt. — fl}  in  Bicknell 


V.  Cleverly.  125  Mass.  164,  the  mort- 
gage was  originally  given  to  secure 
an  Indebtedness  to  A,  and  was  as- 
signed to  B  to  indemnify  him  against 
liability  as  Indoraer  of  A's  note.  The 
demand  by  B  upon  the  officer  was  as 
follows:  "I  hereby  demand  of  you 
the  sum  of  two  hundred  dollars, 
which  Is  the  amount  due  me  on  the 
mortgage"  (describing  It).  The  de- 
mand was  held  sufficient.  To  same 
effect  I>egnan  v.  Parr,  126  Mass. 
297.  (2)  In  Harding  v.  Coburn,  12 
Meta  <Mass.)  333,  8S4,  4C  AmD 
680,  the  mortgagee  delivered  to 
the  attaching  officer  the  following: 
"I  hereby  demand  payment  of,  and 
Indemnity  for.  the  amount  stated  In 
the  following  account"  (descrlbtnif 
six  promissory  notes  of.  R).  "All 
the  above  demands  are  now  due  and 
payable  from  said  Rowell  to  me.  I 
also  demand  of  you  Indemnity  for 
my  liability  as  indoraer,  for  the  ac- 
commodation and  benefit  Of  said 
Rowell,  of  the  following  described 
notes  of  hand"  (describing  them). 
"The  foregoing  demand  Is  made  on 
you,  In  consequence  of  an  attach- 
ment made  by  you,  on  a  writ  In  favor 
of  Phlneas  E.  Oay  and  C.  E.  Stratton 
against  Rufus  Rowell  .  .  ,  which 
property  I  claim  to  hold  under  two 
mortgages  executed  and  delivered  by 
said  Rowell  to  me"  (setting  forth 
the  dates  of  the  mortgages  and  the 
volumetf  and  pages  on  which  they 
were  recorded  fn  the  registry  of 
mortgages).  This  demand  was  held 
sufficient.  (3)  In  Codman  V.  Free- 
man, 3  Cush.  (Mass.)  306,  the  de- 
mand did  not  Identify  and  designate 
the  specific  articles,  but  only  de- 
scribed them  by  the  schedule,  and  as 
the  whole  or  a  pact  of  the  goods  in 
a  particular  house  attached  by  the 
officer.  In  the  absence  of  a  request 
on  the  part  of  the  officer  that  the 
mortgasee  select  and  identify  the 
articles  more  particularly,  and  the 
persistence  of  such  officer  In  holding 
the  property  as  that  of  the  mortga- 
gor, the  demand  was  held  sufficient. 
(4)  In  Folsom  Clemence.  Ill  Mass. 
273,  a  mortgage  was  dated  1S70,  with- 
out month  or  day  of  the  month,  but 
indorsed.  "Dated  March  24,  1870," 
and  delivered  on  that  day.  This 
mortgage  was  held  correctly  de- 
scribed in  a  demand  upon  the  at- 
taching officer  as  dated  March  24, 
1870. 

rg]  X>«f«otiv*  deaozlptioB  of 
mortgage  and  debt. — In  Morlarty  v. 
Lovejoy.  23  Pick.  (Mass.)  821.  the 
mortgagee  delivered  to  the  attaching 
officer  the  following  demand:  "Bos- 
ton, March  28,  1838.  This  certifies 
that  John  M.  Morlarty  of  Gloucester 
Is  Indebted  to  me  by  note  to  the 
amount  of  nine  hundred  and  eighty- 
one  dollars  with  Interest;  and  that 
as  security   I  hold  property  In  his 


nte  requiring  service  on  such  cre<^tor  or  the 
tacbing  officer.^*  Under  a  statute  providinjg  tliat 
any  employee  desiring  to  enforce  nis  dam  for 
wages  at  an^  time  after  seizure  of  the  prniei^ 
under  execution  or  writ  of  attachment,  am  be- 
fore sale  thereof  is  ordered,  shall  present  to  tiu 
officer  levying  on  such  property,  or  to  the  eonrt 
having  custody  of  such  property,  or  from  which 
such  process  issued,  a  statement  under  oath,  eiL, 
it  has  been  held  that,  where  a  writ  of  attadunent 
was  issued  against  the  crops  of  a  tenant,  a  sUte- 
ment  of  claim  by  an  employee  for  wages,  filed  vith 
the  clerk  of  the  court  from  which  the  attaehmat 
issued,  was  a  sufficient  compliance  with  the  law.** 
[i  856]  e.  Effect  of  FiUng  Olaim.  One  vho 
comes  in  under  attachment  proceedings  and  files  a 
claim  against  the  property  and  to  share  in  its  pro- 
ceeds becomes  a  party  to  the  proceedings;*"  bat  he 
does  not  thereby  acquire  any  lien  upon  the  pn^ 
erty,*'  and  he  is  estopped  to  assert  a  lien  on  the 

possession,  which  appears  on  the 
town  records  of  Qloucester;  a  mort- 
gage dated  February  23d.  1835;  alw 
property  recorded  February  Sd.  1S«; 
for  this  reason  I  have  authorised 
Henry  Phelps,  Esq.,  to  forbid  yon  or 
any  other  officer  from  touching  said 
property."  Dewey,  J.,  announced  tlw 
following  defects  therein:  (1)  h 
does   not  particularly  describe  tb^ 

{iroperty  mortgaged,  but  merely  tX- 
eges  an  Indebtedness  of  one  John  M. 
Morlarty  and  the  holding  of  cerUin 
property  as  security  without  naming 
it  speclflcally,  but  referring  to  the 
town  records,  and  stating  the  dale 
of  the  mortgage;  (2)  It  does  not  al- 
lege that  the  property  mortgafwl 
was  the  same  then  attached  and  In 
the  hands  of  the  officer,  but  de- 
scribes it  as  property  in  the  pOMw 
sion  of  John  M.  Morlarty;  (8)  It  doe* 
not  demand  the  payment  of  any 
money  due  on  the  mortgace.  eithtf 
expressly  or  impliedly. 

33.  Wilson  V.  Crooker.  14S  Mas*- 
571.  14  NE  798. 

34.  Wltham  v.  Butterfleld.  6  Cash. 
(Mass.)  217. 

36.  Slmonds  v.  Parker,  S  ICetc. 
(Mftsa.)  144. 

36.  Gross  V.  Jordan.  83  Me.  it*- 
22  A  260;  Phillips  v.  Fields.  SS  Me. 
348,  22  A  243;  Potter  v.  McKennej, 
78  Me.  80.  2  A  844;  Colson  v.  WUsoa 
68  He.  418;  Nichols  T.  Perry.  S8  Vt 
29-  Citizens'  Nat.  Bank  ▼.  Oldham. 
138  Mass.  615;  Bicknell  t.  Cleveriy. 
125  Mass.  184:  Haskell  v.  Oordon,  1 
Mete.  (Mass.)  288. 

[a]  seUvenr  of  the  aooovat  to  tki 
attaohlng  creditor  instead  of  the  at- 
taching officer,  as  required  by  tht 
statute,  is  not  a  compliance  there- 
with.   Phillips  V.  Fields,  supra. 

37.  Turner  V.  Tounker.  7<  Io«a 
268.  41  TTW  10. 

88.  Carter  v.  Qreen  Honntsk 
Ck>ld  Mln.  Co..  88  Cal.  822.  21  P  217. 

88.  Stuart  v.  Twining.  112  Io«S 
1B4.  88  NW  891. 

^^40l   Trentman  v.  Wiley,   86  Xa*^ 

ta]    Oaae  should  be  VML  wltt 
•Mve*  to  tdolmaat^  rick' 


V.  Kllner(Ky.>  124  SW^OT.  J 

[b]  Bight  to  notioe  of  rateeavMf 
prooeedlBga. — A  mortgagee  who  to 
tervenes  In  an  action  of  attachmeH 
against  the  mortgaged  property  ■ 
entitled  to  notice  of  all  subseqi 
proceedings  In  the  action. 
V.  Bailey,  38  Wash.  48,  80  P  177. 
AmSR  831. 

41.    Wlnrod   v.  Woltera,  141 
899.  74  P  1037  (holding  that 
Civ.  Proc  i  1206.  providing  that 
cases  of  attachment,  etc..  any 
having  a  claim  against  defendant 
labor  done  may  give  notice  the 
afid  that  unless  the  claim  is  di 
It  must  be  paid  out  of  the  pro! 
of  the  sale,  etc..  does  not  muce 


For  later  vwmtw.  devUopaMato  and  chaaffaa  In  tiie  law  aae  cumulative  Annotatlona,  some  tltl$t^pas«  and  nota  nnnilMr. 
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property  prior  to  that  of  the  first  attaching  cred- 
itor." 

[\  857]  f.  Waiver  of  Kotiu  or  Defects  Therein. 
The  notiee  teqniied  by  statute  to  be  given  by  the 
mortgagee  to  a  creditor  attaching  mortgaged  per-^ 
sonal  property  cannot  be  waived  by  the  levyiM; 
i^eer  witiiont  the  consent  of  the  attaching  cr^ 
iter."  It  seems,  however^  that  the  attorney  ^.t)ie 
attaching  creditor  may  waive  the  same,  or  extend 
tlie  time  within  which  it  should  be  given  or  flled.*^ 
Where  plaintiff  in  attachment  joins  issue  on  a  claim 
to  Uie  property  attached,  which  has  been  filed,  he 
waives  the  right  to  have  the  claim  dismissed  as  im- 
properly filed;*'  and  the  execution  of  an  indemnity 
bond  to  the  levying  officer  after  notice  of  a  claim 
to  attached  property  has  been  given,  for  the  pur- 
pose of  having  him  retain  the  property,  and  the 
ace^tanee  by  the  offlcer  of  sucn  bond,  amount  to 
a  waiver  of  defects  in  tiie  notice.*' 

858]   7.  Account— a.  Demand  for.**  The  stat- 
□tes  sometimes  require  a  mortgagee  of  attached 
property  to  render  an  account  of  the  amount  due 
at  the  time  of  the  attachment  on  demand  of  the 
creditor  or  attaching  officer;*"  but,  where  the  at- 
tached property  is  discharged  from  the  mortgage 
becaiue  no  account  ia  rendered,  the  offlcer  need 
not  i^cain  make  a  denund  under  a  subsequent  at- 
tocbment.*'  A  demand  by  a  creditor  must  disclose 
his  authority  to  make  it  by  setting  forth  the  fact 
of  a  levy  under  the  attachment**  and  a  right  to 
rede«n  from  the  mortgage:'^  but,  whm  no  more 
a  required  than  a  demand  of  an  account  of  the 
loortgvga  debt^  a  demand  by  the  offlcer  in  his  own 
name  and  offlcial  capacity  is  sufficient  without  desig- 
nating the  creditor,  the  claim  sued,  the  nature  of 
the  suit,  or  the  court  to  which  tiie  writ  is  re- 
turnable.'^   If  the  mortgaged  premises  are  de- 
seribed  correctly  it  is  immaterial  that  the  deaorip- 


tion  in  the  mortgage  is  not  followed."' 

[%  859]  b.  Suificiency— (1)  In  OeneraL'*  The 
account  should  state  the  amount  due  at  the  time 
of  the  demand;'*  but  it  has  been  held  sufficient  that 
it  contains  di^a  from  which  such  amount  can  be 
ascertained  by  computation."  Where  a  balance  of 
the  original  indebtedness  remains  unpaid  the  ac- 
count may  state  the  sum  actually  cUie,''  but  where 
several  demands  are  secured  a  statement  of  the  ag- 
gr^te  i»  not  sufficient.**  A  statement  that  the 
mortgage  was  given  to  secure  a  note  given  for  a 
loan  which  is  unpaid  is  sufficient,*"  but  a  mere 
statement  of  what  the  mortgage  was  given  tor  is 
not  a  statement  of  the  amount  due;*"  nor  is  a 
mere  unsworn  letter  statist  the  amount  of  the  mort- 
gi^  and  claim,  without  showing  the  amount  due, 
sufficient.*^ 

A  raferuica  to  otlier  persons  for  information  con- 
oenung  a  part  of  the  claim,  the  amount  of  which  is 
not  stated  in  the  account,  is  insufficient  as  to  that 
part** 

Where  distinct  demands  are  separately  secured, 
separate  accounts  should  be  rendered  stating  the 
amount  due  upon  each  and  not  the  ag^^r^te  due 
upon  both.*' 

W2tere  one  mortgage  secures  a  gross  sum  to  two 
persons  the  aecount  may  set  forUi  the  gross  sum 
due  to  each.** 

Wkero  the  mortgago  Is  for  fntnre  advaneaa,  the 
account  need  not,  it  has  been  held,  eontain  a  de- 
tailed statement  of  OTery  item  of  a  series  of  chains 
which  are  covered  thereby,  if  the  particular  items 
are  not  requested.** 

[$  860]  (2)  Effect  of  Inaccuracies  and  Omis- 
sions. Innocent  inaccuracies  or  errors  in  the  ac- 
count rendered  by  a  mortgagee  of  attached  prop- 
erty to  the  attaching  offlcer  or  creditor,  resnlti^ 


a  claim    a  lien  on   the  property 

[a]  Mm  thovali  tn*  olaim  Is  »i- 
lowsA  tbe  claimant  has  no  lien  or 
claim  upon  the  prpperty  by  vlrtu«  of 
the  proce«dinm,  If  the  same  are  de- 
feated. Trenlman  v.  Wiley.  86  Ind. 
II. 

4Sl  Rouse  V,  Wallace,  10  Colo.  A. 
n.  so  P  366  (holding  that  an  attach- 
ng-  creditor,  taking  advantage  of  L. 

1894]  pp  42,  4S,  permitting  such  to 
>ecome  coplalntilis  with  prior  at- 
acbinc  creditors  and  to  share  with 
hem  pro  rata  out  of  the  attached 
rroperiy.  la  thereby  estopped  to 
^Ulm  a  prior  lien  against  the  prior 
tiachins'  creditor  on  the  ground  that 
lefendanta  are  a  partnership  and 
bat  his  claim  Is  against  them  indi- 
Idually).  ' 

43.  Ckmpbell  t.  Eastman,  170 
lass.  523.  49  NB  914. 

«•.    Green  t.  KeUey,  64  Vt  309, 

4S.  Canty  v.  Wood,  (Uass.)  S8  8 
15. 

4&  I>ofuielly  V.  Mitchell,  119  Iowa 
12.  9Z  NW  369;  Abner  v.  Twlchell, 
r  N.  D.  229,  116  NW  96.  See  also 
elloffs   V.   Burr,  126  CaL  S8,  B8  P 

[a]  yJBnUwy  of  tf— dlag  to 
■ivw. — ^Waiver  of  defects  In  a  no- 
ce  of  claim  by  a  third  person  In 
:tac:hment  proceedings  Is  sufflcient^ 

pleaded  by  an  allegation  that  the 
Beer,  in  pursuance  of  the  notice, 
qalred  an  indemnifying  bond, 
blch  wa«  given.  Donnelly  v.  Ult- 
wll.  119  Iowa  432.  9S  NW  369. 
fb]  Toid  isdemalty  bond. — That 
eonstable  received  a  void  Indem- 
f^fng'  t>ond,  executed  after  service 

notice  of  claim  to  the  attached 
t9%rt.y  by  a  third  person,  would 
A  WMve    the  consUblA*B  T\gtX  to 


demand  service  of  a  sufficient  statu- 
tory notice  of  claim,  although  such 
waiver  might  arise  if  the  constable 
represented  to  claimant,  when  a 
proper  notice  was  attempted  to  be 
presented,  that  he  had  received  a 
proper  bond,  and  notice  was  there- 
fore not  required.  McFarlane  V. 
Dick,  145  Iowa  89,  123  NW  1006. 

47.  [a]  Forms  of  demand  on 
mortgagee  see  Kimball  v.  Morrison, 
40  N.  H.  117;  Oilmore  v.  Gale.  38  N. 
H.  410;  Farr  v.  Dudley,  21  N.  H.  872. 

48.  See  Green  v.  Kelley.  64  Vt. 
309,  24  A  133. 

[a]  The  attoney  for  the  atta«li- 
Ing  oredltoT  (1)  may  waive  the  de- 
mand for  an  account  (Qreen  v.  Kel- 
ley, 64  Vt.  809,  24  A  182;  WiUard  v. 
Goodrich.  81  Vt.  6971,  or  (2)  may 
extend  tne  time  wltnln  which  the 
aeootmt  may  be  filed  (Green  v.  Kel- 
ley. supra  [foil  WUlard  t.  Goodrich, 
•upra]). 

[b]  A  OamaMA  twt  an  aooonnt 

'tonkmiXV  does  not  comply  with 
the  atatute.  or  require  an  account  to 
be  rendered  within  the  time  flzed 
thereby.  Green  v.  Kelley,  64  Yt.  809, 
24  A  133. 

[c]  Serrloe  of  aooonnt.— Tt  Is  not 
a  compliance  with  Rev.  St.  c  83  {  46. 
for  one  claiming  property  attached 
to  eerve  on  the  creditor's  attorney, 
instead  of  the  officer,  a  true  account 
of  the  amount  due  on  his  olaim. 
Hill  T.  Wiles.  (Me.)  92  A  996. 

fd]  In  Mslae  a  claimant  of 
ached  property  must  give  the 
true  aooount  ox  the  amount  of 
hts  claim,  although  the  otBoer  has 
sold  th«  property.  Hill  v.  Wtles.  98 
A  996. 

40L    Kimball  v.  Morrison.  40  N.  H. 

117. 

SO.  Bicker  v.  Blancbard,  4$  N.  H. 
19.  I 


[a]  nie  tlXM  of  attaohmenk  must 
be  0i>ecifled  in  the  demand  for  an 
account.  Parr  v.  Dudley,  21  N.  H. 
872. 

61.  Ricker  v.  Blanchard,  45  N,  H. 
89. 

[a]  The  rendition  of  sa  tmperfsot 
aooonnt  by  the  mortgagee  within  the 
time  limited  by  law  does  not  amount 
to  a  waiver  of  defects  In  the  notice 
in  these  respects.  Rl{tker  v.  Blanch- 
ard, 46  N.  H.  39. 

ra.  KIraball  V.  Morrison.  40  N. 
H.  117. 

53.    Bryant  v.  Morrison.  44  N.  H. 

288. 

M.    [a]    Torma    of    aooonnt  of 

mortgagee  claiming  attached  prop- 
erty see  Johnson  v.  Sumner,  1  Mete. 
(Masa)  172;  Dunoklee  v.  Gay,  89  N. 
H.  292. 

[b]  Toxu  of  aeoevnt  br  aastoMM 
of  mortimrM  see  GUmore  v.  Oale,  33 
N.  H.  410. 

55.  Farr  v.  Dudley.  21  N.  H.  872. 

56.  Sullivan  Sav.  Inst.  v.  Kelley, 
G9  N.  H.  160. 

57.  Johnson  t.  Sumner,  1  Mete. 
(Mass.)  172. 

sa.  Johnson  T.  Sumner.  1  Uetc 
(Mass.)  172. 

59.  Hanson  V.  Herrlck.  100  Mass. 
323. 

60.  Sprague  v.  Branch,  3  Cush. 
(Mass.)  575. 

61.  GUmore  v.  Gale.  33  N.  H.  410. 
ea.  Duncklee  v.  Gay.  39  N.  H.  293. 
63.    Barton  v.  Chellis,  45  N.  H.  135 

(where  the  mortgages  described  the 
notes  aecured,  which  were  the  same 
notes,  and  the  whole  sum  secured 
was  less  than  the  aggregate  of  the 
two  accounts). 

M.  Housatonlc  Bank  v.  Martin,  1 
Mete.  (Mass.)  294. 

65.  Hills  T.  Tarrlngton,  $  All«n 
(Kaaa.)  80. 


DigiUzed  by 


Google 


386    [6  C.  J.] 


ATTACBMENT 


[§§  86(M61 


£rom  accident  or  mistake,  and  which  do  not  mis- 
lead or  injnrioQsIy  affect  the  attaebing  creditor,  will 
not  invalidate  the  demand  of  payment  of  his  debt 
or  defeat  the  mortgagee's  right  to  enforce  his  lien."* 
It  has  been  held,  however,  that  if  but  part  of  the 
amonnt  due  is  stated  a  tender  of  that  amotmt  will 
dischai^  the  mortgage." 

861]  (3)  Blfect  of  Falsa  Account.  Any  ma^ 
terial  misstatement  in  the  account  rendered  which 
tends  to  mislead  or  in  any  way  to  injure  the  at- 
taching creditor  renders  the  demand  of  payment 
inoperative  to  dissolve  the  attachment  and  defeats 
the  right  of  the  mortgagee  to  maintain  an  action 
against  the  attaching  officer."^ 
-  [(  862]  e.  Effect  of  Failure  to  Fimiah  Aceonnt 
After  demand  of  an  account  of  the  amonnt  dne, 
made  on  a  mortgwee  of  the  attached  prqwrty  by 
tbe  creditor  or  ofiBcer,  if  it  is  not  rendered,  or  a 
f^se  one  is  given,  the  interest  of  the  morte^ee  in 
realty  attached  ceases  aa  against  the  attachment,** 
Bad  u  personalty  has  been  attaehed  it  ia  discharged 
from  the  mortgi^^ 
Wliere,  however,  there  is  no  valid  Bsbslsting  at* 


taduntntt  there  Is  no  necessity  for  a  mortgagee  to 
state  what  is  due  to  him  on  his  mortgage  ud 
demand  payment  of  the  amountJ^ 

[4  863]  8.  Indemnity  Bond.  The  statutes  some- 
times provide  for  an  indemnity  bond  to  be  pveo 
by  attaching  plaintiff  to  the  levying  officer"  or 
the  claimant'''  for  the  purpose  of  imposii^  upon 
the  officer  the  duty  and  giving  him  the  right  to 
retain  possession  of  tbe  property  notwithBtaoding 
the  adverse  claim. 

8641  9.  Action  or  Proceeding  to  EsUUlA 
Title  or  Becorer  Possession— a.  Form  of  Beaudf- 
(1)  In  QmeraL  As  has  been  shown,'*  a  person 
claiming  property  seized  under  an  attaehment 
against  another  has  nsually  the  option  of  insti- 
tuting an  indepoident  action  to  protect  or  enforee 
his  rights  or  of  interpleading  or  intervening  in  tbe 
attacunent  ntit  for  that  purpose.  And  m  nine 
jurisdictions  the  claimant  may  proceed  by  rule,  if 
the  rights  of  tbe  parties  will  not  be  prejudice," 
or  may  have  lus  nghts  determined  on  a  motion  to 
discharge  the  attachment'*  or  in  summary  pro- 
ceedings provided  for  by  statute.'' 


ee.  Aahcroft  v.  SlmmonB,  151 
Mass.  497,  24  NE  389;  Wilson  T. 
Crooker,  14&  Mass.  671.  14  N&  798; 
Bicknell  v.  Cleverly,  125  Mass.  164; 
HardinB  t.  Coburn,  12  Mete.  (Mass.) 
333,  46  AinD  SSO;  Rowley  v.  Rice,  10 
Mete.  (Mass.)  7;  Olbbs  v.  ParaonB, 
64  N  H.  66.  «  A  93:  Putnam  v.  Os- 

food,  51  N.  H.  192;  Z>uncklee  V.  Oay, 
9  N.  H.  292. 
[a]  1Jiia«ntat«in»Bt  of  lnt«r«st. — 
The  mortgageo  will  not  render  his 
account  untrue  by  understating  the 
amount  of  Interest,  If  his  securities 
are  not  in  his  own  handa  or  he  has 
not  the  means  of  oomputinc  th^  In- 
terest exactly.  Johnson  v.  Sumner, 
1  Mato.  (Mass.)  172. 

67.  Dnncklee  v.  Oay.  99  N.  H.  293. 

68.  Bicknell  v.  Cleverly,  126  Haas. 
194. 

[a]  Tb«  SnelvilOB  of  a  mm  aot 
•OTwad  toy  tb»  inoilMhura  will  render 
the  account  false.  Hills  v.  Furrinc- 
ton,  S  Allen  (Mans.)  427. 

69.  Kimball  y.  Morrison,  40  N.  H. 
117. 

TO.  Bryant  v.  Morrison,  44  N.  H. 
889;  Klirball  v.  Morrison,  40  N.  H. 
117;  aUmore  v.  Gale,  88  N.  H.  410. 

[a]  A  vendor  of  *  ohatM  ntaln- 
i)V  »  llsn  thereon  for  tbe  purchase 
money,  who  neglects  to  furnish  on 
demand  an  account  of  the  amount 
due.  In  accordance  with  Pub.  St.  c 
220  9  17,  loses  his  lien  thereon.  Fife 
V.  Ford,  67  N.  H.  639,  41  A  1051. 

71.  Jordan  v.  Farnsworth,  IB  Gray 
(Mass.)  517.  See  also  Allen  v. 
Wright,  134  Mass.  847. 

va.  See  Shaw  v.  Dunn,  122  App. 
DIv.  736,  107  NYS  777  (holding  that 
under  Code  Civ.  Proc.  !l  657,  6B8, 
authorising  a  ^ry  to  try  the  claim 
of  a  third  person  to  property  at- 
tached, and  permitting  the  sheriff  to 
deliver  the  property  to  the  claimant 
unless  an  Indemnifying  undertalcing 
la  fflven,  plaintiff  in  attachment  can, 
by  giving  a  satisfactory  undertak- 
ing, recover  the  property,  although 
he  cannot  review  the  flndlng  of  the 
Jury). 

M   BoaOs    haul  burattolast^A 

bona  executed  by  an  attachment 
plaintiff  after  service  of  notice  of 
claim  to  the  property  by  filling  out 
an  ordinary  attachment  bond,  so  as 
to  recite  that  If  the  attachment  de- 
fendant paid  all  damages  that  the 
said  defendant  might  sustain  by  the 
wrongful  suing  out  of  the  writ,  the 
bond  should  be  void,  otherwise  in 
full  force,  and  another  bond  exe- 
cuted by  the  other  plaintiff  which 
made  the  bond  void  If  the  attach- 
ment plaintiff  paid  all  the  damages 
suatalned  by  tne  defendant  by  the 
wrongful  attachment,  were  not  snf- 


ficient  as  indemnifying  bond*  and 
afforded  no  protection  to  the  con- 
stable.  McFarlAne  V.  Dick,  149  Iowa 
89.  123  NW  1006. 

73.  McDermott  v.  Hayes,  194  Fed. 
902  [rev  on  other  grounds  197  Fed. 
129,  116  CCA  553]^  fiee  State  v.  Oold 
Spring  DlfltlUlng  Co..  72  Mo.  A.  573. 

[a]  UabUlty  oa  hoaC^(l)  Where 
goods  are  seised  under  attachment 
and  a  claim  Is  made  under  the  stat- 
ute and  plaintiff  gives  an  Indemnify- 
ing bond,  the  obligors  In  the  bond, 
upon  a  dissolution  of  the  attachment, 
are  liable  by  Ita  terms  for  damages 
occasioned  by  the  aelsure,  although 
there  has  been  no  aale.  State  v. 
Bodd,  4  Mo.  A.  S9S.  (2)  An  under- 
taking' given  to  a  cOalmant  of  at- 
tachea  property,  as  authorised  by 
Rev.  St.  (1906)  S  6446,  takes  the 
place  of  the  property  to  the  extent 
of  the  Interest  therein  whlcOi  the 
claimant  may  establish  In  hla  suit 
on  the  undertaking,  and  the  value 
of  his  Interest,  with  Interest  thereon 
from  the  date  of  the  delivery  of  the 
undertaking.  Is  the  measure  of  his 
damages.  W.  L.  Adamson  Co.  v. 
Izor.  76  Oh.  St.  64,  80  NE  1037. 

[b]  matruotlon  in  action  on  bond. 
~where,  In  an  action  by  the  claim- 
ant of  attached  property  upon  a  bond 
of  Indemnity  executed  by  the  attach- 
ment creditor,  the  defense  was  that 
the  transfer  and  sale  of  the  property 
to  the  claimant  by  the  debtor  were 
fraudulent.  It  was  proi>er  to  instruct 
the  Jnry  to  And  for  the  claimant  for 
any  property  which  the  evidence 
showed  was  acquired  by  him  from 
third  persons,. and  not  from  defend- 
ant in  the  attachment  suit  State  v. 
Gold  Spring  DlatlUIng  Co..  79  ICo.  A. 
678. 

74.  -See  supra  I  831. 

75.  Remington  Paper  Co.  v.  Lou- 
isiana Printing,  etc.,  Co.,  56  Fed.  287. 

76.  U.  S.  V.  Neely.  146  Fed.  764; 
Wichita  Wholesale  Grocery  Co.  v. 
Records,  40  Kan.  119,  19  P  846; 
Symns  Grocer  Co.  v.  Lee,  9  Kan.  A. 
674,  5S  P  287.  See  also  Bryce  v. 
Foot,  25  S.  C.  467  [clt  Metts  v.  Pied- 
mont, etc..  li.  Ins.  Co.,  17  S.  C  120; 
Copeland  v.  Piedmont,  etc,  L.  Ins. 
Co.,  17  8.  C.  1143.  But  compare 
Union  County  Inv.  Co.  Measix,  162 
Iowa  412,  192  NW  828  (holding  that 
ordinarily,  where  a  third  person 
claims  attaohed  property,  he  must 

Sroceed  by  Intervention,  aiithorlied 
y  Code  S  8928.  and  not  by  a  motion 
to  discharge  th-;  writ  twfore  trial, 
provided  for  by  §  3929). 

[a]  Snbatairtla)  quMtlon  mtkdag 
on  nwtion< — ^While  It  was  proper  to 
entertain  a  motion  foi*  the  Immediate 
discharge  of  property  seised  in  at- 


tachment proceedings  as  that  of  i»- 
fendant,  when  It  was  claimed  by  tn- 
other  who  interpleaded.  If  the  shov- 
ing upon  tbe  motion  disclosed  a  sob* 
stantlal  question  as  to  ownership  be- 
tween defendant  and  Interpleader, 
the  motion  should  be  overruled,  u 
that  question  should  be  determliKd 
upon  a  fuller  hearing  than  It  pos- 
sible upon  an  ex  parte  hearing  vpo" 
afRdavlta.  Western  Orocer  Ca 
Alleman,  81  Kan.  B42.  108  P  4«0.  IH 
AmSR  998.  27  LOANS  820  freh  4mi 

[b}   Piopeity      of  lNUit>«ptr- 

Where  property  Is  attached  s»  ^ 
longing  lo  a  Arm  which  was  declared 
bankrupt  within  four  months  aftw 
the  beginning  of  the  attachment  nlL 
the  claim  of  one  claiming  the  at- 
tached property  cannot  be  dlspoMO  i 
of  on  motion,  but  only  on  the  plead- 1 
Ings.    New  Orleans  Acid,  etc  Ca  t  i 
Grlssom.  79  Mtss.  6S2,  21  8  S36. 
77.    See  cases  Infra  this  note 

[a]  A),  Alabaaifc.  while  a  drcnlt 
court  may  settle  rival  claims  w 
funds  In  the  hands  of  the  shew 
and  proceed  In  such  cases  in  a  sum- 
mary and  Informal  manner,  on  ap-i 
plication  of  the  sheriff,  stating  tte 
facts,  and  notice  to  the  parties.  siic*| 
course  can  only  be  pursued  to  pro-i 
tect  the  sheriff  against  oonfllctii«l 
claims  of  suitors,  and  a  clalmul 
who  does  not  claim  under  legal  preej 
ess  Is  not  entitled  to  litigate  In  mm 
proceedings  with  those  who  do  M 
claim.  GHlesple  t.  BicdclOT.  ItS  A1& 
219,  63  8  108.  J 

[b]  Xn  Wew  ToA  the  clatn  ma 
be  presented  to  the  sberltt.  and  a 
title  tried  by  a  sherlfTs  jury.  Ite 
V.  Clarke,  127  App.  DIv.  679.  Ill  NT 
886  [aff  194  N.  T.  403,  87  NK  S9fl 
Minor  v.  Qurley,  81  App.  DIv.  &H 
81  NTS  367  (holding  that  a  debt  1^ 
goods  or  effects  within  tbe  Di<»ar{n| 
of  Code  Civ.  Proc.  9  857  authorlili^ 
this  procedure). 

[c]  £a  Ohio  If  a  third  party  claM 
property  affected  by  an  order  of  m 
tachment  it  Is  the  duty  of  the  sM 
Iff  to  have  the  validity  of  such  claM 
tried  In  a  speedy  form  of  proceedia| 
But  a  party  not  desiring  to  hsTe  tM 
validity  of  his  claim  tried  hy  q| 
sheriff  ia  not  barred  from  assertM 
his  claim  In  ordinary  proceed  In* 
Bttltable  to  obtain  poaaeaslon  of  pr^ 
erty  and  redress  injuries.  V^lotta 
Kentucky  Trust  Co.  Bank,  a  %nir 
12  Oh.  Dec  (Reprint)  29*. 

[d]  In  VousTtvwl*  where  « tM 
person  givea  notice  that  be  la  t 
owner  of  attached  goods  tbe  ehat 
cannot  obtain  a  rale  on  lilm.  Mtm 
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Where  resort  to  an  independent  action  is  had, 

the  clftimant  may  usually  maintain  case,  trespass, 
replevin,  or  troverj^  0]*dinarily  the  claimant  can- 
not proceed  in  equity.^' 

if  866]  (2)  Bleetion.  As  the  different  remedies 
available  to  claimants  are  bnt  different  modes  of 
determining  the  ownership  of  the  property,  it  fol- 
lows that  ii  a  claimant  elects  to  pursue  one  remedy 
he  may  be  estopped  to  resort  to  another."*  A  mere 
failure  on  the  part  of  the  claimant  to  avail  him- 
self of  one  statutory  remedy  does  not,  however, 
preclude  him  from  resorting  to  another  action,*^ 
nor  does  any  estoppel  result  from  the  fact  that 
claimant  fails  to  interplead  after  having  obtained 
leave  to  do  so,*'  or  withdraws  his  claim  from  a 
sheriff's  jury  before  a  trial  to  test  it  is  had." 
Neither  does  the  fact  that  the  claimant  is  prose- 
cuting another  suit  in  the  same  court  for  the  same 
cause  prevent  his  appearing  and  asserting  title  to 
tbe  property  in  the  attachment  suit."*  It  has  also 
been  held  that  the  appearance  and  participation 
of  a  pnrehaser  of  property  in  an  nnsncoessfnl  mo- 


tion to  discharge  an  attachment  issued  against  his 
vmidor  on  the  ground  that  the  conveyance  was 
fraudulent  does  not  preclude  him  from  bringii^ 
subsequently  fm  action  to  recover  the  property.^'' 

[f  866]  b.  Natore  of  Intervention  Proceedings. 
Although  consequential  and  dependent  upon  tbe  levy 
of  valid  process '  on  the  property  of  claimant,^'  an 
intervention  is,  in  many  respects,  an  independent 
suit,  performing,  where  the  property  is  personalty, 
the  same  office  in  effect  as  replevin.^^  The  inter- 
plea  is  an  assertion  by  the.  claimant  of  a  title  to 
the  property  attached  superior  to  that  of  defend- 
ant in  the  attachment,  and  plaintiff  in  the  attach- 
ment is  thereby  challenged  to  defend  the  title  which 
he  has  asserted  to  be  in  defendant  by  attaching 
the  property  as  his.^'  Accordingly,  on  the  inter- 
vention, the  intervener  becomes  plaintiff,  and  plain- 
tiff in  attachment  defendant,  and  the  action  must 
be  tried  and  determined  separately  from  the  issue 
in  attachment,  and  on  its  own  facts  and  the  in- 
tervener must  recover,  if  at  all,  on  the  strcoigth 
of  his  own  title." 


the  Interpleader  Act  of  March  26, 
1397,  to  show  cause  why  an  Issue 
should  not  b«  framed  to  determine 
the  ownership  of  the  goods.  The 
proper  practice  Is  under  the  Domes- 
tic Attachment  Act  providing:  that  on 
return  of  the  writ  the  court  shall  ap- 
point trustees  In  whom  the  assets 
shall  Test  and  who  shall  have  power 
to  sue  for  and  recover  the  same. 
McCullouffh  V.  Ooodhart,  9  Fa.  Plst. 
878.  2t  Pa.  Co.  3«». 

78.  U.  8. — Harden  v.  Starr,  107 
Fed.  199  (construing  Indiana  stat- 
ttte):  wise  T.  Jefferls,  51  Fed.  «41,  3 
CCA  4SI  <oonstrulns  tfontana  stat- 
ute). 

Ala.— -Bryan  v.  Smith.  M  Ala.  634. 

Ark.— Willis  V.  Relnhardt.  61  Ark. 
m.  11  8W  141. 

Colo. — Hannan  v.  Conn«tt,  10  Colo. 
A.  171,  60  P  214, 

Conn. — Irfirkln  v.  Parmelee,  69  Conn. 
T$,  se  A  1009;  Oriswold  V.  Cook,  46 
Conn.  198;  Jackson  v.  Hubbard,  16 
Conn,  10.  _ 

III. — Samuel  v.  Anew.  80  lU.  661; 
La  Salle  Pressed  BrMc  Co.  v.  Cos,  66 
III.  A.  619. 

Ind. — ^Lrf>ijlBvl1le.  etc.  Canal  Co.  v. 
Halbom.  1  Blackf.  267. 

Iowa.- — Smith  V.  Montgomery,  6 
Iowa  170. 

Kan. — Meegan  v.  Pettlhone-Glentry 
Co..  86  Kan.  586,  118  P  64. 

Ud. — ainsberg  v.  Pohl,  3G  Md.  606. 

Mass. — Ayer  v.  Bartlett,  170  Mass. 
142.  49  IfB  82:  Klttredge  v.  Sumner, 
11  Pick.  60;  Shumway  v.  Rytter,  8 
Pick.  443.  19  AmD  840;  Waloot  v. 
Pomeroy,  2  Pick.  121. 

Minn. — L.escher  v.  Oetman,  30  Minn. 
121.  lb  809. 

Miss. — ^Hopkins  v.  Drake,  44  Miss. 
S19    Idt   Tsrborough  v.  Harper,  26 

'^.-^^w'aneler  v.  Franklin,  70  Mo. 
6S9;  Schwabacher  v.  Kane.  11  Mo.  A. 

Nebr.— Cole  v.  fidwards,  61  Nebr. 
111.  72  KW  104E. 

H.  H. — Jobnson  v.  Farr.  60  N.  H. 
116. 

N.  T. — Chapin  v.  FltzOerald.  1  Sllv. 
Bop.  149,  6  NTS  721  [att  lit  N.  T. 
170  mem,  28  NEl  mem]. 

H.  C. — ^Bowen  V.  Klnv,  146  N.  C  886, 
»  BE  1044. 

Pa. — ^Berwald  v,  Ray.  166  Pa.  192, 
to  A  727:  Faxton  -v.  Steckel,  2  Pa.  93. 

Tex. — Bodrigues  v.  Trevlno,  54  Tex. 
198;  JaCTray  v.  Meyer.  1  Tex.  A.  Civ. 
2aa  (  1349. 

Vt.— AnKell  V.  Keith.  24  Vt  871. 

Am  to  aicicloB  to  Moover  duttaffsa  see 
nfra  Si  064-979. 

n.  Johnson  v.  aiUenwater,  76  Ark. 
J4.  87  SW  4M.  „ 

80.  B—  Richardson  v.  Wataon,  S8 
■o.  14. 


[a]  Tlun  la  an  eatopvel  wksi*  (1) 

claimant  Interpleads  in  the  attach- 
ment suit  (Richardson  v.  Watson,  23 
Mo.  84),  <2)  Institutes  the  statutory 
proceeding  for  trial  of  right  of  prop- 
erty (Bray  v.  Saaman,  18  Nebr.  618, 
14  NW  474>,  or  (8)  submits  Ms  claim 
to  determination  of  a  sheriff's  Jury 
(CaplUl  Lumbering  Co.  v.  Hall,  9  Or. 
98). 

[b]  A  plea  that  Olalauuirs  inter- 
plea  la  pendlniT  Is  In  abatement  and 
not  In  bar  of  an  Independent  action, 
since  the  Interplea  may  be  dismissed 
and  the  action  renewed.  Lowry  v, 
Klnsey,  26  111.  A.  109. 

81.  Davis  V.  Warfleld,  38  Ind.  461; 
Thomas  v.  Baker.  41  Kan.  ISO,  11  P 
162;  Richardson  v.  Hall.  11  Hd.  190. 

M»  Wangler  v.  Franklin,  70  Mo. 
669. 

8>,  Vuloan  Iron  Works  v.  SA- 
wards,  27  Or.  661,  16  P  12,  10  P  408. 

84.  Hall  V.  Rlchardaon.  10  Ud.  SOS, 
77  AmD  808  [foil  Trleber  v.  Blocker. 

10  Md.  14]. 

[a]  Tbe  faot  tliat  an  action  of 
rsplavta  was  Institatad  after  a  mo- 
tion to  discbarge  was  filed,  wbereby 
claimant  obtained  possession  of  the 
attached  property  under  the  writ  Is- 
sued In  his  replevin  action,  will  not 
prevent  the  bearing  and  dedslcm  of 
his  motion  to  dlsdiarge.  Wm.  W. 
Kendall  Boot,  etc.,  Co.  V.  Auffuat,  61 
Kan.  68,  82  P  086. 

BB.  Thomas  v.  Bak«r.  41  Kan.  160, 
31  P  252. 

86.  Jackson  v.  Bain.  74  Ala.  128. 

87.  Klnnear  v.  Flanders,  17  Colo. 
11.  28  P  327;  Remington  Typewriter 
Co.  V.  McArthur.  14B  Iowa  67,  123 
NW  760;  Brownell,  etc.,  C^r  Co.  v. 
Barnard,  139  Mo.  142.  40  SW  762; 
Keet -Round tree  Dry  Goods  Co.  v. 
Hodges,  175  Mo.  A.  484,  161  SW  863 
(holding  that  an  Interplea,  flled  by  a 
third  person  claiming  ownership  of 
the  property  levied  on  under  an  at- 
tachment procured  by  .  plalnttR 
against  defendant,  is  In  the  nature  of 
a  separate  suit  from  the  action  be- 
tween plaintiff  and  defendant,  and  the 
Interpleader,  for  the  purpose  of  trial 
of  his  claims,  assumes  the  position 
of  plaintiff,  while  plaintiff  In  the 
main  action  assumes  the  attitude  of 
defendant);  Torreyson  v.  Turnbaugh, 
105  Mo.  A.  439,  79  SW  1002;  Barnes 
V.  Stanleys  95  Mo.  A.  688,  69  SW  682; 
Drumm  Flato  Commn.  Co.  v.  Sum- 
mers, 89  Mo.  A.  300;  Hagardlne-Mc- 
Kittrlc  Dry  (3oods  Co.  v.  Carnahan. 
83  Mo.  A.  318;  Monarch  Rubber  Co.  v. 
Bunn,  82  Mo.  A.  603;  Boettger  v. 
Roehllng.  74  Mo.  A.  257;  Glett  v.  Mc- 
Qannon  Mercantile  Co..  74  Mo.  A.  209; 
Crow  v.  Stevens,  44  Mo.  A.  137;  Brad- 
ley Hubbard  Mfg.  Co.  v.  Bean,  20  Mo. 
A.  Ill;  Wolff  V.  Vette.  17  Mo.  A.  86; 


Fellsardo  v.  Justice  of  Peace.  8  Phil- 
ippine 086.  See  also  State  Bank  v. 
Keeney.  184  Mo.  A.  74,  114  SW  561. 

[a]  The  Interplea  is  In  no  ■ansa 
paxt  of  the  oause  of  action  but  the 
assertion  of  an  independent  right,  and 
must  be  tried  and  determined  sepa- 
rately upon  what  la  virtually  a  sepa- 
rate record.  Boettger  v.  Roehlinc, 
74  Mo.  A.  257;  Qfett  V.  McGannon 
Mercantile  Co..  74  Mo.  A.  209. 

[b]  BttbstltaU  for  dattana  «r  M- 
plartn^The  proceeding  to  try  uie 
title  of  the  third  person  is  a  substi- 
tute for  the  action  of  detinue  or  re- 
plevin and  Is  subject  to  the  same 
rulea   Helm  v.  Gray,  60  Miss.  64. 

[e]  Whm  an  luatidaa  tai  an  a«- 
taohmsAt  proeaedinr  la  •anttaUa  in 
Its  nature  and  la  not  flled  under  Rev. 
8t  (1908)  i  1146,  providing  for  Inter- 
pleaders in  attachments,  the  rule  that 
aw  Interpleadara  nnder  the  statute 
stand  In  the  same  plight  as  if  they 
were  plaintiffs  In  an  action  of  re- 
plevin has  no  application.  National 
Live  Stock  Commn,  Co.  v.  Thero,  154 
Mo.  A.  508,  136  SW  961. 

88.  Boettger  v.  Roehllng,  74  Mo. 
A.  267. 

BS.  Iowa. — Markley  v.  Keeney,  87 
Iowa  898.  64  NW  261.  ' 

I*. — Harper  v.  Commercial,  etc., 
Bank,  16  La.  Ann.  186. 

Mlss.>-P1erce  v.  Watklns.  74  Miss. 
894.  11  S  148. 

Mo. — ^Keet-Roundtree  Dry  Goods  Co. 
V.  Hodges.  176  Mo.  A,  484.  161  SW 
862;  Torreyson  v.  Turnbaugh.  105  Mo. 
A.  439,  79  SW  1002;  Ely-Walker  Dry 
Goods  Co.  V.  McLaughlin,  87  Mo.  A. 
106;  Monarch  Rubber  Co.  v.  Bunn.  82 
Mo.  A.  603;  Boettger  v.  Roehllng.  74 
Mo.  A.  267;  Glett  v.  McGannon  Her- 
oanUle  Co.,  74  Mo.  A.  209;  Walkers- 
Pierce  Oil  Co.  v.  American  Exch. 
Bank,  71  Mo.  A.  668;  Huiser  v.  Beck, 
55  Mo.  A.  668;  Cro-w  v.  Stevens,  44 
Mo.  A.  187;  Bradley  Hubbard  Mfg. 
Co.  V.  Bean,  20  Mo.  A.  Ill;  Wolff  V. 
Vette,  17  Mo.  A.  36. 

S.  C. — Central  R..  etc..  Co.  v.  Geor- 
gia Constr.,  etc..  Co.,  32  S.  C.  819,  11 
SE  192.  638. 

[al  miffbta  of  dafandaat.— A  de- 
fendant In  possession  of  personalty 
levied  on  In  attachment  may  not, 
where  a  third  person  Interpleads.  In- 
troduce evidence  to  support  the  third 
person's  claim.  Keet-Roundtree  Dry 
Goods  Co.  v.  Hodges,  176  Mo.  A.  484. 
161  SW  862. 

90.  Cohen  v.  Harris,  61  Fla.  137, 
64  S  905;  Thompson  v.  Waterman,  100 
Ga,  686,  28  SB  286;  Brownwell.  etc.. 
Car  Co.  V.  Barnard,  189  Mo.  142.  40 
SW  762;  Glover  Commn.  Co.  v.  Abi- 
lene Milling  Co.,  136  Mo.  A.  366,  116 
SW  1112;  Ottumwa  Nat  Bank  v.  Tot- 
ten.  114  Mo.  A.  97,  88  SW  66;  Graham 
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H  867]  c.  Oondittou  Pracednt— (1)  Affldavit" 
— (»)  Necessily.  It  is  sometimes  leqiuied  that  a 
elaimant  o£  property  attached  under  proeess  against 
another  shall  present  an  affidavit  or  make  oath  to 
his  claim;"'  and,  where  this  ia  the  ease,  eomplianee 
with  snch  requirement  is  a  condition  precedent  to 
proceedings  by  the  elaimant  to  establish  and  en- 
xoree  his  title  or  rights  in  the  attachment  Bait,** 
and  one  oannot  ^eetively  assert  his  title  or  daun 
to  the  property  or  wi  interest  therein  by  a  simple 
unsworn  statement.'* 

868]  (b)  Saficlenc7.  An  affidavit  of  owner- 
ship should  name  the  claimant*'  and  set  out  the 
nature  of  the  claim."*  An  affidavit  in  substan- 
tial compliance  with  the  statute  is  sufficient,  es- 
pecially where  it  is  so  treated  by  the  parties;"^  and 
if  elaimant  has  made  oath  in  fact,  the  accidental 
absence  of  a  jurat  to  the  affidavit  may  be  disre- 
garded,"^ nor  will  it  be  deemed  material  that  the 
oath  was  defective,  where  it  is  acted  on,  an  indem- 
nity bond  is  given  by  plaintiff,  and  no  prejudice 
h&s  t^sttI  ted 

869]  (2)  Bond.^  Where  the  statute  r«quire8 
a  claimant  of  attached  property  to  give  a  bond, 
compliance  with  this  requirement  is  a  condition 
precedent  to  his  right  to  assert  his  claim  in  the 
attachment  suit;^  and,  unless  the  bond  is  given,  the 
court  has  no  jurisdiction  to  try  the  issue,  even 
though  the  parties  to  the  action  consent  thereto.' 
But  a  claimant  who  executes  a  bond,  unauthorized 
by  statute  and  insufficient,  is  not  thereby  estopped 
from  securing  a  trial  of  the  right  of  property  by 
subsequently  executing  a  statutory  bond  and  com- 
plying with  the  other  statutory  requirements.* 

[$  870]    d.  DflfenssB.    Where  the  interpleader 

Paper  Co.  v.  Crowther,  92  Ho.  A.  27S; 
Qrett  V.  McOannon  UercantUe  Co., 
74  Mo.  A.  209. 

[a]  n«  l»g«l  tltt*  or  th*  n«b« 
to  iamWIIate  wmmwIob  of  the  prop- 
erty must  exist  In  the  fnterpleader. 
Rice  V.  Sally,  17«  Mo.  106,  7S  SW 
S98;  Gate  City  Nat.  Bank  v.  Boyer. 
161  Mo.  A.  143.  142  SW  487.  See  also 
Torreyson  v.  Turnbaueh,  lOS  Mo.  A. 
439,  79  SW  1002  (holding  that  the 
Interpleader  must  establish  that  he 
was  the  owner  of  the  property  at  the 
time  It  was  attached,  or  that  he  had 
a  special  interest  therein  and  was  en- 
titled to  Its  possession). 

[b]  If  olalmaat  Imms  lila  tttl* 
upon  »  ftaudtileiit  Mil  of  «•!•  which 
Is  Insufficient  to  transfer  title  he 
cannot  recover.  Dallas  Nat.  Bank  t. 
Davis,  78  Tex.  362,  14  SW  708. 

[c]  If  the  claim  la  Jolat,  neither 
claimant  is  entitled  to  recover  unless 
both  can  show  a  fcood  title,  and  there- 
fore If  the  evidence  shows  that  the 
title  of  one  was  acquired  by  fraud 
the  claim  must  fail  as  to  the  other. 
Cottlngham  v.  Armour  Packing  Co., 
109  Ala.  481,  19  8  842. 

81.  VoUm  off  tilalm  or  dwiiMd  of 
proparfer  see  supra  IS  848-868. 

93,    See  cases   infra  next  note. 

Tal  Tho  flllng-  of  a  verlfled  state- 
mailt  with  the  clerk  of  the  court 
from  which  the  attnchment  lesued  is 
a  sufficient  presentation  to  the  court 
from  which  process  Issued.  Stuart 
V.  TwlnlnB-.  112  Iowa  154.  8S  NW  891. 

93.  RoRere  v.  Bates.  19  Oa.  645; 
Hlsdon  v.  Vaushn.  S8  Mies.  572;  Lud- 
InKton  V.  Hull.  4  W.  Va.  130. 

(a]  Whara  tha  proparty  la  takm 
from  tha  owner,  flllng  an  affidavit  la 
not  a  condition  precedent  to  an  action 
against  the  offloer,  I^esher  v.  Get- 
man.  SO  Minn.  321.  15  NW  809. 

[b]  Safandant  In  attaolunant  oan- 
not bbjaot  that  the  affidavit  was  not 
flled  Claimant  with  the  aherlff  be- 
fore the  delivery  of  the  proparty  to 


claims  under  a  mortgage  or  sale,  plaintiff  is  it- 
tachment  may  answer  that  the  eonveyanee  was  nude 
to  hinder,  delay,  and  defraud  the  ereditois  of  at- 
tachment defendant  and  is  therefore  void;*  and  t 
defense  that  the  proceeds  of  property  attached  in 
the  possession  of  defendant,  but  claimed  hy  a  thiid 
party,  had  been  passed  to  the  credit  of  the  it 
terveneiB  in  the  books  of  attaehment  defendant  is 
soffieient.*  So  also  an  answer  alleging  that  prop- 
erty claimed  by  an  assignee  as  belonging  to  as 
individual  member  of  a  firm  was  partnership  pn^ 
erty,  and  that  the  assignment  gave  the  interpleads 
no  right  to  it,  states  a  good  defense^  It  is  not  a 
defense,  however,  where  mortgaged  chattels  are  at- 
tached in  the  possession  of  the  mortgagee,  to  say 
that  be  is  the  equitable,  and  not  the  legal,  owner;' 
nor  can  an  interpleader's  right  to  attached  property, 
claimed  under  a  bill  of  saJe,  be  defeated  becaaae 
the  purchase  money  was  furnished  by  a  compaD; 
in  whose  name  he  transacted  business,  where  ttt 
owned  all  the  stock  except  a  few  shares  which 
were  held  in  trust  for  him."  A  settlement  as  to 
other  claims  hy  the  debtor  and  interpleader  in  at- 
tachment, which  did  not  affect  the  claim  of  the  in- 
terpleader to  the  property  attached,  is  no  defease 
to  the  intervention.^" 

871]  e.  Jurisdiction— (1)  In  OeneraL  Un- 
der various  statutes  it  has  been  held  that  the  trial 
of  the  right  or  title  to  property  levied  on  under 
attachment  and  claimed  b^  a  third  person  must  be 
had  in  the  same  court  in  which  the  attaehioenl 
proceedings  were  instituted,"  in  a  court  which  a^ 
quires  Jurisdiction  of  the  persons  of  attachment 
plaintiff  and  claimant,^'  or,  where  the  writ  is  issned 
in  a  county  other  than  that  in  which  the  prqwrtj 


claimant.  Mayer  v.  Woolary.  10 
Wash.  354.  39  P  135. 

94.  Wltherspoon  v.  Swift,  Ut  Oa. 
689,  37  SE  976;  Carter  v.  Carter,  S6 
Tex.  S9S;  Compare  Cofleld  v.  Kline, 
(Ky.)  124  SW  407.  _ 

96.  Richardson  v.  Smith,  81  Fla. 
8S6. 

[a]  An  aflOavit  on  iMhalf  of  as 
WBlwwtiwTat^fl    eon^anr    os  sr—* 

should  state  the  individual  names  of 
its  members.  Richardson  t.  Smith. 
21  Fla.  336. 

96.  Ladlngton  v.  Hull,  4  W.  Va. 
130.  See  also  Chesapeake,  etc.,  R.  Co. 
v.  Paine,  29  Gratt.  (70  Va.)  B02. 

[a]  A  atatemant  taat  claimant  la 
tha  ownar  of  the  property  sufficiently 
states  the  ground  of  title  or  right  to 
possession.  Carpenter  v.  Bodktn,  36 
Minn.  183.  30  NW  463. 

[b]  Claim  of  ownarahlp  l>r  tma- 
taa.»The  fact  that  a  claimant  stated 
that  he  claimed  title  to  the  property 
will  not  preclude  him  from  proving 
that  he  was  entitled  to  poaseaslon  as 
trustee.  Sutton  v.  Orefory.  (Tex. 
Civ.  A.)  45  SW  932. 

rel  Tarlanoa  aa  to  aonxet  of  tltla. 
—where  the  statute  merely  reoulres 
a  statement  that  the  claim  Is  made 
In  good  faith,  the  fact  thnt  the  alfi- 
davlt  and  claimant's  answer  on  the 
Issue  of  title  vary  in  deslgnntlng  his 
assignor  is  Immaterial.  Wetzel  v. 
Simon.  87  Tex.  403,  28  9W  274.  942. 

[d1  Tha  alBdaTlt  may  ha  amandad 
so  as  to  show  the  nature  of  the  claim. 
Wlthertngton  v.  Oalner,  149  Ala.  655, 
43  8  117. 

97.  Carpenter  v.  Bodltln,  86  Minn. 
188,  30  NW  463;  Wray  v.  Wrlghta- 
man.  189  Mo.  A.  OSS.  124  SW  88. 

98.  Ryan        Ooldfranlc.  68  Tex. 

856. 

99.  Kellogg  V.  Burr,  126  Cal.  38, 
S8  P  806. 

1.  CMmmaffu  ImUl  for  poMMMdon 
or  Mmm  of  aaoiwlj  gmutUr  aea 
infra  ||  9S8-0S8. 


a.  Carter  v.  Carter,  30  Tax.  W  I 
(holding  that  a  simple,  unsworn 
statement  without  bond.  denomiiut«3 
by  claimant  "an  intervention  in  th« 
original  suit,"  would  be  no  basis  for 
the  determination  of  hla  claim). 

ia]  The  OUaluam  wtatmae,  p»- 
Ing  for  an  interpleader  in  attach- 
ment,  do  not  require  the  riving  of  ■ 
bond.  Miller  v.  Camplwll  Comma 
Co..  IS  Okl.  75,  74  P  507. 

[bl  Where  fraoA  la  tha  ctovbA  oa 
which  the  Intervener  would  have  tb* 
Judgment  set  aside,  no  bond  la  necM- 
sary.  Grabenheimer  v.  RlnOdkoI. 
64  Tex.  40. 

rcl  Sapoait  in  llan  «f  bond  la  art 
penulaalbla.  under  the  Ariaona  stst* 
ute  authorizing  such  deposit  in  uu 
civil  or  criminal  proceeding,  wb«a 
bond  is  renulred  of  a  party  therela 
Otis  V.  Nelson,  16  Aris.  486,  148  P  til. 

8.  Mobile  L.  Ins.  Co.  v.  Teainia 
78  Ala.  147  Tctt  Graham  v.  Hughes, 
77  Ala.  590:  Walker  v.  Ivay.  74  Ala. 
475,  which  make  the  bond  a  jTirlsdte. 
tlonal  prerequisite]. 

4.  Reeves  v.  Wallace,  S  Tex.  i- 
Civ.  Cas.  i  178. 

6.  Cox  V.  Swofford  Bros.  T>rT- 
Goods  Co.,  2  Ind.  T.  81,  47  SW  ttt: 
Stewnrt  v.  Outhwaite,  141  Mo.  SO. 
44  SW  326:  Caruth-BymoB  Hardwart 
Co.  V.  Walter.  91  Mo.  484.  8  SW  Itt 

e.   Onrman  v.  Anderaon,  15  I>a-  13& 

7.  Cox  V.  Swofford  BrosL  r>iT 
Goods  Co.,  2  Ind.  T.  61,  47  SW  HI 
(holding  also  that  a  further  alien 
tion  that  the  assignment  was  fraade 
lent  and  void  was  snrplnanee). 

8.  Russell  T.  Patntar.  SO  Ark.  SM 
7  SW  35. 

9.  Burke  v.  Sharp.  88  Ark.  438,  tt 
SW  145. 

10.  A.  J.  Poor  Grain  Co.  v.  Fradi 
Grain  Co.,  171  Ho.  A.  8S4.  1B7  8W  t4l 

11.  Thompson  t.  Elvans,   18  AM 

688. 

18.  Trlest  v.  Enslen.  106  Ala.  Ill 
17  6  356. 


Verlati 


idOl 


tattm  and  ekaafe*  In  the  law  see  eomvlatim  AnnoUtlona,  eama  tltt^pac*  aadjut*  nimibcr. 
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is  seized,  in  the  eounty  where  seizure  was  made.'* 
The  jurisdiction  of  a  designated  eourt  to  try  title 
to  attached  property  is  not  affected  by  a  statute 
anthorizing  the  tnal  in  another  court  of  rights 
of  property  in  general."  Where,  in  an  action  to 
recover  money,  attachment  has  been  levied  on  land, 
and  after  judgment  the  land  has  been  sold,  the  dis- 
trict court  has  jurisdiction  to  entertain  a  motion 
by  a  stranger  to  the  suit,  holding  title  to  such 
land,  to  release  the  land  from  the  levy  and  set 
aside  the  sale.*' 

Amount  oi  claim  or  valne  of  property  as  affect' 
ing  jurisdiction.  Although  it  has  been  held  that 
the  right  to  the  property  must  be  tried  in  a  court 
vhich  has  jurisdiction  of  the  amount  at  which  the 
attached  property  is  valued,"  there  is  also  author- 
ity for  the  view  that,  where  the  amount  originally 
sued  for  is  within  the  jurisdiction  of  a  justice 
of  the  peace,  he  will  have  jurisdiction,  althoi^rh  the 
valne  of  the  property  attached  is  in  ezeeas  of  the 
jurisdictional  amount.^^ 

A  court  having  common-law  jurisdiction  may  try 
the  issue  where  claimant  alleges  the  legal  tiue  to 
land  and  the  attaching  creditor  asserts  the  title  to 
be  equitable  by  way  of  mortgage.*" 

A  conrt  of  equity  has  jurisdiction  of  a  bill,  by 
one  reeeiving  a  stock  of  goods  in  extinguishment 
of  a  preexisting  debt,  against  a  sheriff  and  attach- 
ing ^editors  to  subject  the  proceeds  of  the  sale 
of  the  goods  at  an  attachment  sale  to  the  satisfac- 
tion of  said  debt  and  to  enjoin  the  sheriff  from 
p&}'ing  the  proceeds  to  the  attaching  creditors.*' 

Dejiendent  upon  eodiitence  and  service  of  writ. 
In  an  action  begun  by  attachment  the  court  has 
jnriadiction  by  reason  of  the  writ  and  service 
thereof.  Consequently,  if  there  is  no  writ  in  ez- 
btenee,  or  it  has  not  been  levied  on  or  served, 
the  eoort  has  no  jurisdiction  of  the  issue  raised 
between  the  parties  or  by  an  interpleader.'* 
[i  872]    (2)  Removal  of  Oontrorvny.'i  The 


18.  Ex  p.  T>unlap,  71  Ala.  73:  State 
T.  Mason  County  Super.  Ct.,  9  Wash. 
417.  S4  P  161-  State  v.  Pierce  County 
Super.  Ct.,  B  'WaBb.  <S9.  St  P  KS3. 

[al  XarlBUotfam  wMhiatT*.— In 
Washln^on  the  Jurladlctton  of  the 
eountr  In  which  the  property  is 
Mixed  ia  exclusive.  State  v.  Haaon 
County  Super.  Ct.,  «  Wash.  417,  34 
P  151;  State  v.  Pierce  County  Super. 
Ct,  B  Wash.  «S9.  82  P  553. 

[b]  raOlvre  of  the  sherur  to  return 
the  bomd  to  the  court  within  the 
county  where  the  property  was 
seised,  as  required  hy  taw,  will  not 
leprlve  It  of  lurladictlon.  Peterson 
r.  Wright.  9  wash.  202.  37  P  419; 
3tate  MaHon  County  Super.  Ct.,  (t 
Wash.  417,  34  P  151. 

rc]    Prooeedlara  In  oaee  of  elalm 

o  laadfl  In  Geor^Tla  a  claim  to  land 

evled  on  by  virtue  of  attachment 
thoQld  1>«  returned  to  and  tried  In 
be  superior  court  of  the  county 
rhere  the  land  1b  situated.  Roarers 
'.  Bates.   19  Qa.  646. 

14.  Springer  v.  Blgford.  180  111, 
95.  48  NE!  7*1  [aff  5G  111.  A.  1981. 

15.  Knlrht  V.  Rhoades.  10  Kan.  A. 
$.  81  P  869. 

l«.  Wetxel  V.  Simon,  87  Tex.  403, 
t  SW  274,  942;  St.  Louis  Type  Pdyl 
^^Taylor,  «  Tex.  Civ.  A.  7S2,  26  SW 

,[al  J!>1«  *»  MteeM  of  jvTlMlo- 
kn^W1i«re  several  writs  Issue  from 
court  of  Inferior  jurisdiction,  each 
9r  an  amount  within  Its  Jurisdiction, 
*  the  value  of  the  property  attached 
y  the  wrlta  exceeds  the  amount  of 
'hich  It  has  Jurisdiction.  Jurisdiction 
lay  be  tafcen  by  a  court  having 
iirladletlon  of  the  amount  In  ques- 


tion. HcFarland  v.  Russ,  28  La  Ann. 
608. 

17.  Fly  V.  Grleb.  62  Ark.  209.  36 
SW  214;  Hills  v.  Thomson,  61  Mo. 
415:  Sprlnglleld  Enalne,  etc,  Co.  v. 
Glazier,  65  Mo.  A.  95. 

18.  Laolede  Bank  v.  Keeler.  108 
III.  425. 

19.  Lowenstien  V.  Abramsohn,  76 
Miss.  890.  25  S  498. 

ao.  Jackson  v.  Bain.  74  Ala  328; 
Splawn  V.  Martin,  17  Arh.  146;  Gib- 
son V.  Wilson,  6  Ark.  422;  SwofTord 
Bros.  Dry-Goods  Co.  v.  Smith-Mc- 
Cord  Dry-Goods  Co..  1  Ind.  T.  314.  87 
SW  103. 

ai.  Benoral  of  oanses  jreaeralir 

see  Removal  of  Causes  [34  CjfC  1211]. 
33.  Boehstadter  v.  Harrison,  71  Oa. 

21. 

33.  See  Bradshaw  v.  Georgia  L.  A 
T.  Co.,  (Tenn.  Ch.  A.)_59  SW  785. 

[a]  ZUostratioiLi—where  notes  are 
attached  as  defendant's  property  on 
the  ground  that  a  sale  of  them  to  a 
third  person  was  In  fact  to  defendant, 
and  a  party  Intervenes  aasertlna 
ownership  because  the  sale  was  void. 
It  Is  unnecessary  for  defendant  to  be 
before  the  court  In  any  other  capacity 
than  defendant  to  the  original  bill. 
Bradshaw  v.  Oeorrla  L.  &  T.  Co.. 
(Tenn.  Ch.  A.)  S9  SW  785. 

S4.  Peterson  v.  Swennlngston,  ITS 
Mich.  294,  144  NW  650:  Bradshaw  v. 
Georgia  L.  &  T.  Co..  (Tenn.  Ch.  A.) 
59  SW  785. 

ra]  ZIlBStratloiu — Where  notes  at- 
tached as  a  debtor's  property  are 
claimed  by  a  third  party  on  the 
ground  that  a  rale  by  him  to  a  pur- 
chaser through  an  agent  was  void  be- 
cause the  purchaser  was  dead  when 


trial  of  a  elaim  to  property  levied  on  under  final 
process  of  a  state  conrt  is  not  removable  to  the 
United  States  conrt;  but,  where  the  attachment  is 
removed  on  the  ground  of  diverse  citizenship  of  the 
parties  and  claimant  is  a  citizen  of  the  same  state 
as  defendants,  the  claim  may  he  removed  with  the 
attaobment  proceeding,  as  an  incident  thereto.'' 

[i  873]  f.  Parties— (1)  Necessary  Parties.  The 
original  defendant  is  not  a  necessary  party  to  an 
intervention  by  one  asserting  ownership  of  the  prop- 
erty attached,'*  and,  a  fortiori,  one  having  no  in- 
terest in  or  claim  to  the  property  is  not  a  neces- 
sary party  to  a  controversy  respecting  its  owner- 
ship.'* So  attorneys  for  attaching  creditors  need 
not  be  made  parties  defendant  to  an  intervening 
petition  by  a  claimant  of  the  attached  property.'* 

One  claiming  an  undivided  interest  in  the  prop- 
erty attached  is  entitled  to  try  the  right  of  prop- 
erty without  joining  his  eoowner  as  a  party." 

Where  the  claimant  dies  pending  proceedings  to 
try  right  to  the  attached  property  his  heirs  or  legal 
representatives  should  be  made  parties." 

Intervention  to  set  aside  attacnmsnt.  Where  sub- 
sequently attaching  creditors  intervene  to  have  a 
previous  attaebmmt  set  aside  as  fraudulent,  after 
the  property  has  been  sold  and  the  fund  is  in  court, 
it  is  not  necessary  that  original  attachment  de- 
fendant be  cited  by  the  interveners." 

Suit  to  establish  preferred  lien  for  services.  It 
has  been  held  that  where  one  claiming  a  preferred 
lien  for  services  on  attached  property,  which  claim 
is  disputed,  sues,  as  required  by  statute,  to  estab- 
lish his  elaim,  neither  the  sheriff  holding  the  at- 
tached proper^  nor  the  attaching  ereditor  is  a  nec- 
essary or  proper  party.*" 

[4  874]  (2)  Woper  Partias.  Attaching  cred- 
itors may  be  made  parties  to  an  action  of  replevin 
by  claimant  against  the  attaching  oflBeer  for  the 
pnrpose  of  defeating  the  claim;"*  but  in  a  ease 
where  several  attachments  were  levied  by  different 

the  sale  was  made,  that  such  tact 
was  unknown  to  the  agent  and  him- 
self, and  the  purchase  price  had  not 
been  paid,  a  representative  of  the  de- 
ceased purchaser's  estate  Is  not  a 
necessary  party,  since  the  estate  had 
no  Interest  In  or  claim  thereto.  Brad- 
shaw V.  GeorfTla  L.  &  T.  Co.,  (Tenn. 
Ch.  A.)  59  SW  785. 

[b]  Orsdltors  preferred  by  mort- 
ffags  oa  other  property  are  not  nec- 
essary parties  to  an  Intervention  by 
an  assignee  for  the  benefit  of  cred- 
itors. Brodley  v.  Bailey,  9S  Iowa 
745.  64  NW  758. 

85.  Lyon  v.  Russell,  41  App.  (D. 
C.)  554. 

Be.  Hamburg  v.  Wood,  66  Tex.  168. 
18  SW  623. 

37.  Muenster  v.  Tremont  Nat. 
Bank,  92  Tex.  422.  49  SW  362. 

38.  Joseph  Peters  Furniture  Co. 
Dickey.  2  Tex.  Unrep.  Caa.  2S7. 

39.  Shea  v.  Regan,  29  Mont.  308, 
74  P  737  (so  holding,  under  Code  Civ. 
Proc.  II  2153.  2164,  providing  for  the 
enforcement  of  a  preferred  lien  for 
services  against  attached  property, 
and  declaring  that.  If  any  of  the 
claims  presented  for  preference  are 
disputed  by  the  debtor  or  a  creditor, 
the  claimant  must  commence  an  ac- 
tion within  ten  days  after  notice  of 
such  dispute  for  the  recovery  there- 
of, and  the  officer  must  retain  pos- 
session of  so  much  of  the  proceeds 
of  the  sale  of  the  attached  property 
as  Is  necessary  to  satisfy  the  claim 
and  costs  until  the  determination  of 
such  action,  etc.). 

30.  Wafer  v.  Harvey  County  Bank, 
36  Kan.  292,  13  P  209:  Letts-Spencer 
Grocery  Co.  v.  Missouri  Pac  R.  Co., 


Digitized  by 


Google 


390  [ec.j.] 


ATTACHMENT 


[§§  874^8 


persons  on  different  artielea  of  peracnudty  which 
had  been  jointly  purchased  at  one  time  by  several 
purehasers  from  defendant  in  attachment,  before 
the  levy  of  the  attachment,  it  was  held  that  such 
pnrchaseis  could  not  require  the  attachment  cred- 
itors, in  a  suit  for  the  purpose,  to  contest  with 
them  whether  the  property  is  subject  to  attachment, 
without  alleging  uiat  the  attack  on  the  validity  of 
plaintiff's  title  involved  a  common  question.'^ 

SnbsUtntitni  of  proper  par^  by  amendmoik  If 
an  interplea  is  improperly  interposed  by  the  bene- 
ficiary of  a  trust,  the  trustee  may  be  substituted 
in  his  stead  by  amendment." 

876]  g.  Plaadinf— (1)  OomplAiiit»  Fatltitfn, 
or  Interplea — (a)  In  OenmL  The  complaint,  pe- 
tition, or  interplea  should  be  in  writing;*'  and, 
where  the  statute  so  requires,  must  be  verified  by 
the  party  himself,  his  agent,  or  attorney."'  It  must, 
of  course,  set  out  matter  sufficient  to  present  an 
issue'"  and  to  support  a  verdict  and  judgment 
but  it  has  been  held  not  necessary  to  aver  anything 
not  indicated  by  the  statute."* 


Petttlon  or  original  bOL  In  Tennessee  it  baa  been 
held  that  a  third  parson  interested  in  the  sabjeet 
matter  cannot  of  right  present  petition  hii  i^t 
to  the  property  under  attaehment,  but  should  pn* 
eeed  by  original  biU,"  althou^  the  eonrt  nu^  de- 
termine the  qnesticm  on  a  petition  if  no  objedicB 
is  made  thoeto." 

In  deciding  to  the  propriety  of  nut^niil » 
demnmr  to  an  intoplea,  only  the  avermenti  of 
the  interplea  will  be  mmsidered/^ 

[$  876]  (b)  FarticiUar  Avermento— Bkmm 
Btght  to  LUemoM.  An  intervener,  elaimiiv  tbe 
property  in  a  fiduciary  capacity,  ^onld  set  oit 
facts  which  authorize  him  to  intervene/* 

[i  877]  bb.  Slwwing  Bigkt  to  Bdief.  It  hu 
been  held  that,  where  title  is  not  directly  involved, 
such  faeti  most  be  alibied  as  would  anthome  a 
court  of  equity  to  grant  claimant  a  writ  of  injoiM- 
tion.*" 

[$  878]  ce.  Showing  Nature  of  OUin.  The  in- 
tervener Should  set  forth  the  nature  of  his  ^aim 
to  the  property  attached^  and  show  by  his 


ISS  Ho.  A.  S52,  J22  SW  10,  Morgan  v. 
Spaneler.  20  Oh.  St.  38< 

[a]  Th»  maatog  mn  m  auid*  a 
pastr  after  th*  mm  has  bMS  ap* 
pealed  to  the  district  court,  provided 
the  fact  of  seliure  Under  the  writ 
was  aet  up  aa  a  defense  by  the  officer 
In  the  court  below.  Morgan  v  Spang- 
ler,  20  Oh.  St  S«. 

fb]  ab  antrr  after  the  record  of 
attaohntent  suit  that  certain  peraons 
Sled  olalma  under  the  attachment 
does  not  make  them  partiea.  Btur- 

61s  V.  Rogers,  26  Ind.  1      See  also 
,ran  V,   Burkam,   42   Tnd.   607  Tell 
Schmidt  V.  Colley,  29  Ind  120]. 

SI.      Southern    School    Book  Pe 
poaltory  v.  Ginn.  136  Ga  733,  70  SE 
669. 

as.  Wlnklemaler  v.  Weaver.  28  Mo. 
368. 

aa;  Neal  v.  Newland,  4  Ark.  469. 
84.    Ala.— Walker  v.  Ivey.  74  Ala. 
476. 

111.— Farwell  v.  Jenkins.  18  111.  A. 
491. 

Kan. — Standard  Impl.  Co.  v.  Lians- 
Ing  Wagon  Works  68  Kan.  126.  4)1  P 
638. 

Ky. — Bamberger  v.  Halberg.  7s  Ky. 
378. 

Mo. — S.  Albert  Grocer  Co.  v  ijoets, 
57  Mo.  A.  8;  Knapp  v.  Staodley.  46 
Mo.  A.  264. 

Tex. — McKlnnon  v.  Reliance  Lum- 
ber Co.,  63  Tex.  30. 

Utah. — Snell  v.  Crowe.  3  Utah  26, 
5  P  522. 

[a]  Where  the  ocmplalst  la  verl- 
fled  and  the  answer  makes  no  dealalt 

the  allegations  of  the  complaint  are 
admitted  with  respect  to  the  value 
of  the  attached  property  and  the 
amount  of  damagea.  Snell  v.  Crowe, 
8  Utah  26,  6  P  622 

[b]  Sffect  of  faUuze  to  object  to 
laok  of  verlfloation. — Although  Civ. 
Code  i  29  requires  that  In  attach- 
ment an  intervening  claimant  shall 
verify  his  petition  when  such  a  peti- 
tion has  been  allowed  to  be  filed  with- 
out objection,  the  claim  should  not 
be  dismissed  because  of  failure  to 
verify,  where  he  has  not  been  ruled 
to  do  so.  Cofteld  V.  Kline,  (Ky.)  124 
SW  407. 

35.  Standard  Tmol,  Co.  v.  Tensing 
Wagon  Works,  S8  Kan.  125.  48  P  638, 

[a]  Terlflcatlon  hr  attoner  to 
best  of  knowledge  and  belief. — ^The 
attorney  of  an  Interpleader  may 
swear  to  the  best  of  his  knowledge 
and  belief.  Knapp  v.  Standley.  46 
Mo.  A.  264. 

36.  Neal  v.  Newland.  4  Ark.  459; 
ICmerson  v.  McGreiaror  First  Nat 
Bank.  (Tex.  Civ.  A.)  25  SW  433. 

[a]  OompUlBt  bald  anlBciattt^An 
averment  that,  at  the  time  of  the 
levy,  the  property  was  that  of  claim- 


ant and  in  bis  poaaesston  and  control, 
and  that  he  was  entitled  to  hold  the 
same  from  aelsure.  aufllclently  pre- 
aenlH  ar   Issue  as  to  whether  the 

froperty  was  that  of  attachment  de- 
endant.  and  subject  to  levy,  and  aa 
to   whethei    clalnriant   coula  be  de- 

S rived   of  posaesalon,     Emerson  v. 
[cOregoi  Ftret  Nat.  Bank.  <Tez.  Civ. 
A.)  25  SW  433. 

lb]  interpleft  haid  laBnfloieat.«— 
Lee  V  Lrfiwery.  42  Okl.  148,  140  P 
1175 

37.    Neat  v   Newland,  4  Ark.  489. 

88.  8  Albert  Grocer  Co.  v.  Goets, 
67  Mo  A.  8  (holding  that  It  is  not 
necessary  to  make  allegations  that 
would  be  necessary  for  a  settlement 
la  replevin). 

39.  Bradshaw  v.  Georgia  L.  A  T. 
Co  .  (Tenn.  Ch.  A.>  69  SW  786. 

40.  Bradshaw  v.  Georgia  L.  ft  T. 
Co.,  (Tenn  Ch.  A  )  69  SW  786. 

41.  May  v.  Disconto  Geaellaohaft, 
113  111.  A.  416  (aft  211  HI.  810.  71  NB 
1001]. 

48.  Sammls  v.  Httt  112  Iowa  684, 
84  NW  946. 

[a]  ak  admlslstmtor  ox  »  de- 
ceased wife  whc  claimti  property  at- 
tached In  a  suit  against  her  surviv- 
ing nonresident  husband,  must  allege 
facta  authorizing  him  to  Intervene 
and  present  prool  showing  such  au- 
thority, falling  '.n  which  the  attach- 
ment Is  properly  sustained.  Sam- 
mis  V.  HItt.  113  Iowa  664.  84  NW  945. 

[b]  TaUare  to  Ilia  deed  of  wnrign. 
meat. — The  ftillure  of  an  Intervener 
claiming  as  aaatrnee  for  the  benefit 
of  credltora  to  file  the  deed  of  as- 
signment la  ground  for  a  motion  for 
a  more  apeclfio  statement,  but  not  for 
demurrer  to  the  petition.  Sanger  v. 
Plow.  48  Fed.  162,  1  CCA  5S  [app 
dism  149  U.  S.  785.  18  SCt  1061,  87 
Ii.  ed.  982]  (construing  Arkansas 
statute). 

48.  Whitman  v.  wmis,  SI  Tex. 
421. 

44.  Ind. — Maus  v.  Borne,  128  Ind. 
622.  24  NE  346. 

Ky. — Bamberger  v.  Halberg,  78  Ky. 
376;  Freeman  V.  Lander,  8  KyL  324. 

La. — Lahitte  V.  Frere.  42  La.  Ann. 
864.  8  S  598. 

Mo. — Wyeth  Hardware  Co.  v.  Car- 
thaije  Hardware  Co.,  75  Mo.  A.  618; 
S.  Albert  Grocer  Co.  v.  Goets.  67  Mo. 
A.  8. 

Tex. — Choflte  v.  McTlhenny  Co..  71 
Tex.  119,  9  SW  83;  Whitman  v.  Willis. 
51  Tex.  421;  Groesbeck  v.  Kvans,  40 
Tex.  Civ,  A.  216.  83  SW  430.  88  SW 
889;  Bnum  v.  Corslcana  Nat.  Bank.  32 
Tex.  Civ.  A.  531,  75  SW  893;  Emer- 
son v.  McGrearor  First  Nat.  Bank, 
(Civ.  A.)  26  SW  433. 

fa]  Where  tha  elalBuut  la  tb« 
dalrtor^  wlfe^  It  must  be  made  to  ap- 


pear that  the  property  attached  li 
part  of  her  separate  estate.  Walters 
v.  Brown.  (Tenn.  Ch.  A.)  46  SW  777. 

[b]  vanvrs  to  state  tms  as  tar*  af 

elainb— A  claimant  falling  to  stale 
that  attachment  debtor  owned  only  a 
half  Interest  In  the  property  cannot 
take  advantage  of  thia  drcumstante 
on  the  trial.  Freeman  v.  Lander,  1 
KyL  324;  Choate  v.  Mcllhenny  Ca.  H 
Tex.  119.  9  SW  88. 

[c]  Pleadlaga  iMld  anlBaleBk— 0^ 
Under  Code  (1896)  j  4145,  aa  amended 
by  acts  (1900-1901)  p  106,  relating  to 
attachment,  and  providing  that,  wfaen 
the  claim  Interposed  la  based  on  a 
mortgage  or  lien,  the  claimant  most 
state  In  his  affidavit  the  nature  of  the 
right  when   he   clalma,   etc..  clalmi 
filed  In  attachment  proceedlnss,  not 
stating  the  nature  of  the  rlsht  »et 
tip  but  stating  that  the  property  at- 
tached was  not  the  property  of  at- 
tachment defendant  but  of  the  claim- 
ant and  that  the  latter  had  a  Just 
claim  thereto,  were  sufficient  to  (five 
tbe  court  Jurisdiction  of  the  clalTn 
suits,  and  amendments  thereto  set- 
ting forth  the  nature  of  the  claim- 
ant's claims  to  the  property  should 
have   been    permitted,    tbe  evidence 
showing   that  claimant   had   a  Men 
thereon     for     rent     and  advancca 
Wltherlngton  v.  Gainer.  149  Ala.  6SS. 
43  S  117.    (2)  Where  notes  were  at- 
tached as  defendant's  proper^  and  a 
third   party    intervened,   aetUng  op 
ownership  and  averring   that  tbcT 
were  Indorsed  to  a  purchaser  par- 
Buant  to  a  sale  negotiated  by  an 
agent  of  such  purchaser,  who  was 
dead  when  the  sale  was  made,  stat- 
ing facta  showing  that  both  parties 
were  acting  under  a  mutual  mistake 
aa  to  such  purchaser's  death  whea 
the  sate  was  completed,  and  alleglni: 
that  the  sale  was  .on  credit,  and  In- 
tervener had  never  received  the  pur- 
chase price,  and  complainant  claimed 
the  notes  under  such  sale,  asserting 
that  the  purchase  was  In  fact  for  bis 
debtor,  It  was  held  that  enoush  ap- 
peared to  entitle  Intervener  to  relief, 
since  the  title  to  the  notes  remained 
in  the  Intervener,  and  the  complain- 
ant   In   attachment,    as   a  creditor, 
could  acquire  no  higher  right  than 
his  debtor  had  when  the  atta.ehm«i( 
was  begun.    Bradshaw  v.  Oeorrta  L 
ft  T.  Co..  (Tenn.  Ch.  A.)  69  SW  7«. 
(3)  Where,  on  attachment  of  prop- 
erty as  belonging  to  a  tenant,  the 
landlord   filed  a  claimant's  aflldavtt 
and  bond,  together  with  a  pleadtag 
allesinK  that  claimant  wan   a  lien- 
holder  In  possession  of  the  property 
at  the  time  It  was  levied  on  for  aav- 
pllea  advanced   while   growing  tks 
crop,  and  that,   In  aatlsfactlon 
8uen  Hen  Indebtedneas.  the  property 


For  latsr  eaaas,  OavaiopmaBta  and  ohaavaa  In  the  law  aaa  eumalatlve  Annotatlona,  aama  titlvpaga  and  apt*  mnnbar. 
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ing  whether  aneh  claim  is  absolnie  or  ctmditionaL*' 

A  simple  allegatioii  of  owneiship  may  be  8u£- 
fieieDt,***  althoi^h  it  has  been  held  that  attachment 
plaintiff  is  entitled  to  demand  the  amendment  of 
such  a  pleading  of  intervention,  so  as  to  give  such 
information  as  will  acquaint  him  precisely  with 
tlte  nature  of  the  demand  he  has  to  meet,*' 

One  who  daima  as  mortgagee  must  allege  ma- 
turity of  the  debt  and  subsequent  breach,  or  some 
other  breach  of  condition  such  as  entitles  him  to 
poesession  of  the  property.*^ 

[i  879]  dd.  Denial  of  Claim  of  Attachment 
Plabltifl.  It  has  been  held  requisite  for  the  elaim^ 
ant  of  the  attached  property  to  den^  in  his  com- 
plaint, interplea,  or  petition,  the  claim  of  attach- 
meat  plaintiff.*' 

[(  8S0]  ee.  Description  of  Property.  The  claim- 
int  should  describe  or  designate  the  property  at- 
tached and  claimed  by  him,"  and  aver  its  value.'^ 

[f  881]  (e)  Amendments.  It  has  been  held  that 
8  claimant  who  files  an  affidavit  and  bond  to  try 
the  right  of  property  may  thereafter  amend  his 
pleading  and  ask  damages  for  the  seizure;"'  but  an 
amendment  cannot  be  made  after  final  judgment  in 
the  attachment  proceedings  which  settled  all  the 
rights  of  the  parties  thereto,  including  the  claim 
of  the  intervener,  and  after  the  attached  property 
has  been  sold.°'  Where  an  order  of  amendment  of 
a  petition  in  intervention  has  been  twice  made  by 
the  trial  judge,  and  each  time  the  amendment  of- 
fered has  failed  to  meet  the  requirements  of  the 
order,  the  intervention  is  properly  dismissed.'^ 

[f  882]  (2)  Flea  or  Answer.  Where  statutes 
require  all  pleadings  to  be  in  writing,  an  answer 
to  an  interplea  must  be  in  writing.^^  The  plea  or 
answer  should  sufiSeiently  tender  an  issue  ;^  but, 
where  the  interplea  admits  the  indebtedness  of 


defendant  in  attachment,  it  is  not  necessary  that 
the  attaching  plaintiff  should  allege  such  indebted- 
ness in  Ms  an8wer.<*'  Where  an  answer  sets  up  a 
claim  to  the  attached  property,  which  with  the 
accompanying  exhibits  clearly  shows  that  at  the 
time  the  attachment  was  levied  defendant  had  no 
claim  to  such  property,  an  exception  to  so  much 
of  the  answer  as  attempts  to  set  up  such  defense 
is  properly  sustained.'* 

Stipnlation  prednding  amendment.  Under  stipu- 
lation filed  in  attachment  suit  by  creditors  against 
an  assignor,  in  which  the  assignee  intervenes  "that 
the  said  attaching  creditors  will  file  no  answer  nor 
inteipose  no  (any)  defense  to  the  claim  of  the  in- 
tervener excepting  as  to  matters  of  law  arising 
upon  the  pleadings,*^  said  creditors  cannot  amend 
their  answer  to  show  distribution  to  them  of  the 
proceeds  of  the  attached  property  subsequent  to 

[$  883]  (3)  EepUcation  or  Reply.  Where  one 
comes  into  suit  in  attachment  for  the  sole  purpose 
of  asserting  his  claim  to  the  property,  a  reply  to 
bis  answer  is  not  necessary.'**  A  replication  to  an 
interplea  in  attachment  which  alleges  a  levy  on 
property  standing  in  the  name  of  the  attachment 
defendant,  without  notice  of  interpleader's  alleged 
ownership  of  the  property,  is  good  against  general 
demurrer,  without  the  further  setting  up  particular 
facts  showing  the  legality  of  the  levy.'^ 

[$  884]  h.  Zssoes,  Proof,  and  Variance.  One 
claiming  title  to,  or  ownership  of,  attached  prop- 
erty is  generally  concerned  cmty  with  the  estab- 
lishment of  that  right.  Aoeordingjy  the  issue  tri- 
able is  whether  the  property  levied  on  is  tbat  of 
attachment  defendant,  or  that  of  claimant,  or 
whether  the  latter  is  entitled  to  its  possession  or 
has  a  lien  thereon;*'  and  the  elaimant  eannot,  as 


had  been  transferred  and  delivered 
to  blm.  It  was  held  that  the  pleading 
was  aufflclent  on  ir^neral  demurrer. 
Qroesbeck  v.  Evans.  40  Tex.  Civ.  A. 
218,  8S  S"W  4«0.  88  SW  889. 

48.  Maue  v.  Borne,  133  Ind.  522,  24 
NE  345. 

[a]  Alder  1>r  verdlot^ — A  com- 
plaint defective  for  want  of  such  an 
allesatlon  la  aided  by  verdict.  Free- 
man v.  I^ander,  3  Kyi,  324. 

4S.  Maus  V.  Borne.  123  Ind.  622,  24 
XE  S4S:  Wyeth  Hardware  Co.  v. 
Carthaee  Hardware  Co.,  75  Mo.  A.  618. 

[a]  Vxoof  of  ol»lm  founded  on 
Hortnn. — ^Where  the  only  claim  aa- 
serted  Ts  that  of  ownership,  but  In 
fact  the  claim  Is  founded  on  a  mort- 
gag:*,  a  Judgment  against  the  Inter- 
pleader will  not  be  reversed  In  order 
that  he  may  assert  hfs  claim  as 
mortgagee.  Johnson  t.  Xbitfleld,  8 
KyL,  427. 

47.  Curtis  v.  Jordan,  110  La.  429, 
14  S  SSI. 

48.  Wyeth  Hardware  Co.  v.  Car- 
thage Hardware  Co^  7S  Ho.  A.  618. 

4».  Bamberger  v.  Balberg,  78  Ky. 
176. 

BO.  Orove  V.  Foutch,  6  Colo.  A.  367, 
40  P  852  (where  an  allegation  that 
the  Intervener  claimed  "all  the  goods 
and  chattels  attached"  was  held  suf- 
Oetent). 

SI.  Ashley  v.  Hlllett.  8  KyL  63S 
(boldlnff  that  a  failure  to  make  such 
■n  allegation  Is  not  cured  by  flllng 
an  aRMavIt  of  value). 

59.  Breeden  v.  Pennington,  (Tex. 
Civ.  A.)  104  SW  908. 

68.  Bicklln  v.  Kendall,  71  Iowa  490, 
14  NW  £88. 

54.  Curtis  V.  Jordan,  110  La.  429, 
U  S  591. 

as.  Rosewater  v.  Schwab  Clothing 
Co.,  88  Ar»t  448.  25  SW  73. 

sis.  Bmerson  v.  McOregor  Flrat 
Nat  Bftnk.  (Tex.  Civ.  A.)  28  8W  *t9. 


[a]  Rnadalnt  cOwzaoUi  of  elaJm- 
anVs  tUM^The  answer  may.  by  way 
of  general  denial  or  otherwise,  show 
that  the  title  of  claimant  la  fraudu- 
lent as  to  creditors  of  attachment  de- 
fendant. Lahltte  v.  Prere,  42  La. 
Ann.  8S4,  8  S  698;  Claflln  v.  Sommers. 
39  Mo.  A.  419. 

[b]  Oenersl  denial  and  general 
deunrrer. — in  an  action  of  trial  of 
right  of  property,  an  answer  by  a 
claimant  containing  a  general  denial 
and  general  demurrer  la  sufllclent  on 
general  demurrer  thereto  Scott  v. 
De  Witt,  42  Tex.  Civ.  A.  «S.  93  SW 
216. 

[c]  SnttoUnt  answer. — An  aver- 
ment that  at  the  time  of  seizure  of 
goods  under  attachment  they  were 
the  property  of  attachment  defendant 
and  subject  to  plalntlfTs  attachment 
Is  sufficient.  Smokey  Wack,  67 
Miss.  832. 

[d]  A  fannre  of  th*  attaehlng 
plftJntur  to  reply  to  allegations  in  the 
petition  or  Interplea  will  be  taken  as 
an  admission  of  their  truth.  Wil- 
liams V.  Vanmetre,  19  ni.  298;  Ash> 
ley  V.  MUlett,  8  KyL  638. 

[eT  In  West  Tlrrlnia,  where,  un- 
der Code  (1899)  o  IffCTiS  a  petition 
Is  tiled  In  equity,  founded  on  attach- 
ment, setting  up  a  title  by  ptiTchaBe, 
and  the  plaintiff  relies  on  fraud  In 
the  alleged  purchase  to  defeat  the 
claim  of  title,  the  trial  of  the  laaues 
must  be  on  the  petition  without  any 
other  pleading,  and  by  Jury,  unless 
one  la  waived,  and  It  Is  reversible 
error  to  determine  the  Issue  on  peti- 
tion, answer,  and  depositions,  accord- 
ing to  the  rules  governing  courts  of 
equity.  Lipscomb  v.  Condon,  56  W, 
Va.  418,  49  SE  392.  107  AmSR  938, 
«7  LRA  670. 

67.  Meyberg  v.  Jacobs,  40  Mo.  A. 
188. 

B&   CAapman      Pfttsburff,  eta,  R, 


Co..  26  W.  Va.  899. 

BS.  Robinson  v.  Belt,  8  Trid.  T.  S80, 
61  SW  975. 

eOL    Spradlln  t.  Pieratt,  «  Ky.  Op. 

ozS. 

Ray  v.  Keith,  218  Til.  182.  76 
NB  921. 

es.  Ala. — Schloas  v.  Inman.  129 
Ala.  424.  80  S  667. 

Ga.— Parham  v.  Potts-Thompson 
Liquor  Co.,  127  Ga.  803,  66  SE  460. 

ni. — OTarrell  v.  Vlckrage,  163  TIL 
A.  619. 

Mo. — Ottumwa  Nat.  Bank  v.  Totten, 
114  Mo,  A.  97:  Graham  Paper  Co.  v. 
Crowther,  92  Mo.  A.  273. 

N.  C. — Forbia  v.  Piedmont  Lumber 
Co.,  166  N.  C.  403,  81  SB  699. 

Ont.— Doyle  v.  Lasher.  18  U.  0.  C 
P.  268. 

See  also  cases  Infra  next  note. 

[a]  The  proper  issue  to  be  tried 

is  whether  or  not  petitioner  has  any 
title  to,  lien  on,  or  Interest  In,  the 
attached  property  or  Its  proceeds. 
Starke  v.  Scott,  78  Va.  180. 

[b]  Vhe  proper  frame  of  an  In- 
terpleaded lasne  between  a  claimant 
of  attached  property  and  the  attach- 
ing creditor  la  whether  the  gooda 
taken  under  attachment  were  at  the 
time  of  selEure  the  property  of  claim- 
ant as  against  attaching  creditor,  not 
as  against  absconding  debtor,  Doyle 
v.  Lasher.  16  U.  C.  C.  P.  268. 

Cc]  An  Issue  of  snMiia«l^,~In 
claim  proceedings,  under  Clen.  St. 
(1906)  SS  1626,  2129,  the  rl^ht  of 
property  which  the  Jury  Is  to  try  Is 
an  Issue  of  superiority  as  between 
the  right  of  plaintlfF  In  attachment 
to  subject  the  property  to  satisfac- 
tion of  his  writ  and  the  clalmant'a 
title.  Cohen  v.  Harris.  61  Fla.  137, 
54  S  90R. 

[d]  Tbe  issnea  are  oonllned  to  tli« 
naotfla   wopevty   smlwaoed   In  the 

cwlm   affidavit   and   bond.     H.  K 
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a  rule,  urge  irregularities  in,  or  the  invalidity  of, 
the  attachment  proceedings,'"  although  there  are  de> 
cisions  which  recognize  the  right  of  claimant,  under 
such  circumstances,  to  contest  the  validity  of  the 


Claflln  Co.  V.  Harrison,  44  Fla.  218, 
31  S  818.  See  also  Pritchard  v.  Mc- 
Klnstry.  12  La.  224  (holding  that  one 
clalminK  goods  attached  In  the  hands 
of  A  cannot  prove  title  to  goods  at- 
tached in  the  bands  of  B). 

[e]  After  ralWBittlajr  tor  the  ds- 
elaloii  ot  the  oowrt  the  issue  whether 
bis  alleged  title  Is  a  simulation  vel 
non,  the  Intervener  cannot  dispute 
plamtifTs  right  to  raise  the  issue 
otherwise  than  In  a  dlreot.  action  in 
declaration  of  simulation.  Schlleder 
V.  Martinez,  38  La.  Ann.  847. 

[f]  The  Issne  la  not  aSeoted  bj  a 
anbseanattt  Jndgment  which  did  not 
cause  the  levy,  although  the  judg- 
ment be  Illegal,  and  if  the  property  Is 
found  subject,  the  attaching  creditor 
cannot  make  his  money  out  of  It  un- 
til a  valid  Judgment  has  been  ob- 
tained. Parham  v.  Potts-Thompson 
Liquor  Co..  127  Ga.  303,  66  SE  460. 

^e^  Where  the  trustee  In  a  trust 
deed  Intervenes  In  an  attachment 
suit  against  his  grantees,  secures  the 
release  of  the  property  without  as- 
sistance' from  the  beneficiaries,  and 
asserts  his  right  to  the  property 
thereunder,  his  right  to  recover  rests 
upon  the  validity  of  his  title,  and  he 
cannot  Invoke  the  equities  of  any  of 
the  beneficiaries  who  are  not  parties. 
Batavla  v.  Wallace.  102  Fed.  240.  42 
CCA  810  (construing  Missouri  stat- 
ute). 

as.  U.  8.— «wlft  T.  Russell.  97  Fed. 
443.  38  CCA  269  (oonstmlnfc  Arkansas 
statute). 

Ala. — ^Wlgs  V.  Rtngemann,  156 
Ala.  189,  46  S  153:  Schloss  v.  Inman. 
129  Ala.  424,  80  S  667;  Cofer  V.  Reln- 
schmldt.  121  Ala.  252.  26  8  769;  Sloan 
V.  Hudson.  119  Ala.  27,  24  8  458; 
Schmagel  v.  Whitehurst,  103  Ala. 
260,  15  S  611:  Dolllns  v.  Pollock,  89 
Ala.  361.  7  S  904:  Guy  v.  Lee,  81  Ala. 
163,  2  8  273:  Nordllnger  v,  Gordon, 
72  Ala.  289:  Ellis  v.  Martin.  60  Ala. 
394:  Stames  v.  Allen.  68  Ala.'  316; 
Dryer  v.  Abercromble,  57  Ala.  497: 
Lehman  v.  Warren,  63  Ala.  635:  Pace 
v.  Lee.  49  Ala.  671:  Mayer  v.  Clark. 
40  Ala.  269;  Henderson  v.  Montgom- 
ery Bank,  11  Ala.  855;  Butler  v. 
O'Brien.  5  Ala.  316. 

Ark. — Faulkner  v.  Cook,  88  Ark. 
206,  207.  103  SW  384  [clt  Cycl. 

Ga. — Strickland  v.  Jones.  131  Ga. 
409.  62  8E  322;  Parham  v.  Potts- 
Thompson  Liquor  Co.,  127  Oa.  303,  56 
SE  469:  Cecil  v.  Oazan,  71  Ga.  «31; 
Smith  V.  Wflson,  68  Oa.  322  [foil  Fos- 
ter V.  Hlgglnbotham.  49  Ga.  1881: 
Wriffht  V.  K^wn,  7  Oa.  A.  889.  66  SB 
1084. 

ni.— May  V.  Gesellschaft,  113  HI. 
A.  416  [aff  211  111.  310.  71  NB  10011; 
Ripley  V.  People's  Sav.  Bank.  18  111. 
A.  480.  Sm  also  SV»ley  v.  Boyer,  168 
ni.  A.  61 S. 

Ind. — ^Tyner  v.  Gapln,  S  Blaokf,  370. 

Iowa. — ^Harklay  v.  Keener,  87  Iowa 
398,  64  NW  261. 

Ky. — Miller  v.  Someraet  Cedar  Post, 
etc..  Co..  61  SW  61G,  21  KyL  424;  Mor- 
row V.  Smith,  4  B.  Mon.  99. 

La. — Pt.  Wayne  First  Nat.  Bank  v. 
Ft.  Wayne  Artificial  Ice  Co.,  29  8 
379 ;  Gilkeson  Bloss  Commn.  Co.  v. 
Bond.  44  La.  Ann.  841,  11  8  220  [clt 
Carroll  v.  Bridewell,  27  La.  Ann.  239; 
Fleming  v.  Shields,  21  La.  Ann.  118, 
99  AmD  7191;  Harper  v.  Commer- 
cial, etc.,  R,  Bank,  16  La.  Ann.  136; 
Frost  v.  White,  14  La.  Ann.  140; 
Romagosa  v.  De  Nodal,  12  La.  Ann. 
841;  Lee  v.  Bradlee,  8  Mart.  20. 

Md. — Turner  v.  Lytle.  69  Md.  199. 

Mo. — Brownell,  etc.,  Car  Co.  v.  Bar- 
nard, 139  Mo.  142,  40  SW  762;  Hew- 
BOn  V.  Tootle.  72  Mo.  632;  Mills  v. 
Thomson.  61  Mo.  415:  Johnson  v. 
Mason,  178  Mo.  A.  109,  163  SW  260: 
Ottumwa  Nat.  Bank  v.  Totten,  114 
Ho.  A.  97,  89  SW  65;  Graham  Paper 


Co.  V.  Crowther.  92  Mo.  A.  273;  Beck 
v.  Wisely,  63  Mo.  A.  239;  Toney  v. 
Goodley,  67  Mo.  A.  236;  Rt&dskoff  v. 
Rogers,  34  Mo.  A.  126;  Nolan  v. 
Deutsch,  23  Mo.  A.  1. 

Nebr. — Danker  v.  Jacobs,  79  Nebr. 
435,  112  NW  679. 

N.  T. — Marx  v.  Clanclmlno,  69  App. 
Dlv.  679.  99  NTS  672;  Delmel  v. 
Scheveland,  16  Daly  84.  9  NY8  4S3, 
966. 

N.  C— Forbla  v.  Ptedraont  Lumber 
Co.,  166  N.  C.  403,  81  SB  699;  Cotton 
Mills  V.  Well,  129  N.  C.  452,  40  8E 
218;  Springfield  First  Nat.  Bank  v. 
Ashevllle  Furniture,  etc.  Co.,  120  N. 
C.  476.  26  SE  927;  Blair  v.  Puryear, 
87  N.  C.  101;  Sims  v.  Goettle.  82  N. 
C  268;  Toms  v.  Warson,  66  N.  C.  417; 
McLean  v.  Douglass.  28  N.  C.  233. 

Oh. — Vallette  v.  Kentucky  Trust 
Co.  Bank,  2  Handy  1,  12  Oh.  Deo. 
(Reprint)  299. 

Okl.— Ballew  v.  Toung,  24  Okl.  182, 
103  F  623,  23  LRANS  1084  and  note. 

Pa. — Sailor  Planing  Mill,  etc.,  Co.  v. 
Moyer.  35  Pa.  Super.  603. 

Tex. — McLane  v.  Xlrby,  64  Tex. 
Civ.  A.  113,  116  8W  118:  Pittman  V. 
Rotan  Grocery  Co.,  IS  Tex.  Civ.  A. 
676,  39  SW  1108. 

Utah.— Houston  Real  Est  Inv.  Co. 
T.  Hechler.  44  Utah  64,  188  P  1159. 

Vt. — Sanborn  v.  Ktttredge,  20  Vt. 
632,  50  AmD  68. 

Va.— Starke  v.  Scott,  78  Va.  180; 
Smith  v.  Hunt,  2  Rob.  (41  Va.)  205. 

Wis. — 8.  C.  Herbst  Importing  Co. 
v.  Burnham,  81  Wis.  408,  61  NW 
262. 

Atteafc  o»T>Maitr  of  stf  ohwat  Tyi 

Junior  attacking  creditor  seeking  pri- 
ority see  supra  I  664  et  seq. 
Person  intervening  for  purpose  of  se- 
curing dismissal  or  quashal  of 
writ  see  infra  i  1011. 
"The  idea  that  a  claim  of  a  title  to, 
or  an  Interest  In  the  property  at- 
tached, independent  of  any  connec- 
tion with  the  cause  of  action  stated 
In  the  petition,  will  give  the  right 
to  such  claimant  to  appear  and  liti- 
gate with  the  plaintiff  that  cause  of 
action,  can  not,  we  think,  be  success- 
fully maintained.  There  may  be 
cases  In  which  the  Interest  in  the 
property  attached,  on  the  part  of  a 
third  person,  also  Involves  an  inter- 
est in  the  justice  and  amount  of  the 
claim  of  the  plaintiff  In  attachment. 
This  appears  (o  be  the  case  with  dif- 
ferent attaching  creditors.  For  such 
a  case  the  code  probably  -Intends  to 
provide  In  section  228,  directing, 
where  several  attachmenta  are  exe- 
cuted on  the  same  property,  or  the 
same  persons  are  made  garnlsheea, 
the  court,  on  motion  of  any  of  the 
plaintiffs,  may  order  a  reference  to 
ascertain  and  report  the  amounts  and 
priorities  of  the  several  attachments. 
We  sea  no  reason  to  doubt,  that  under 
such  a  reference  an  unjust  or  fraud- 
ulent claim  might  be  reduced  or  post- 
poned. But  a  proceeding  for  that 
purpose,  whether  by  a  reference  or 
an  Independent  action,  is  quite  dif- 
ferent from  allowing  a  third  party 
to  come  into  the  action  between  the 
plaintiff  and  defendant,  and  defend 
the  cause  of  action  asserted  hy  the 
plaintiff.  It  is  difficult  to  see  how 
such  a  position  can  be  allowed  to 
any  other  person  than  the  defendant 
himself,  or  some  one  standing  toward 
him  in  a  representative  character. 
Upon  any  proper  principle.  It  would 
appear  to  be  sufflclent  for  a  plaintiff 
to  establish  his  claim  against  the  de- 
fendant and  the  property  of  the  de- 
fendant. If  the  claim  so  established 
confilots  with  the  claims  of  third  per- 
sons, it  Is  for  them  to  attach  and  set 
aside,  on  proper  grounds,  the  claim 
of  the  plaintiff.  They  can  not  be 
permitted.  In  view  af  a  probable  In- 


proceedinga  on  the  ground  of  juriadietional  de- 
fects,** or  where  the  process  is  void  on  its  face." 
Accordingly  it  is  held  that  the  claimant  cannot 
urge  a  defense  personal  to  attachment  defendant,** 

terference  with  their  claims,  to  oe- 
pose  an  obstacle  to  the  assertion  of  a 
claim  on  the  part  of  another,  whUk 
the  party  directly  and  Iramediatelr 
Interested  does  not  think  proper  to 
present."   Vallette  v.  Kentuclw  Tnift 

l9?*"*^  """^^ 
[a]    Wtaaos  of  wxtt^Where  no 

qUMtlon  Is  made  in  the  pleadlrm 
or  otherwise,  as  to  the  regularity  of  t 
writ  of  attachment  under  which  eeli- 
ure  was  made,  it  Is  not  necessary  to 
submit  to  a  jury  the  ezlatenoe  of  tko 
writ.  GUmour  V.  Helnae,  86  Tex:  76, 
19  SW  1075. 

,  [h]      ServlM    om    dsfsodaat— A 

olalmant  of  attached  property  carnot 
object  that  the  attachment  suit  wu 
not  tried  before  the  issue  raised  br 
his  claim,  and  hence  as  to  bis  serr- 
Ice  on  the  attachment  defendant  Is 
immaterial.  Sloan  v.  Hudson.  lU 
Ala.  27,  84  S  468. 

[cl  mag  of  latwmgBtorlM.— The 

question  as  to  whether  Interronto- 
ries  in  an  attachment  suit  have  been 
filed  in  apt  time  cannot  be  raised  by 
a  party  Interpleading.  May  v.  Dis- 
conto  Gesellschaft,  113  HI.  A.  416 
[aff  211  III.  310,  71  NE  10011. 


[d]  Speoial  plM^d)  In  -fexas 
regularities  in,  or  the  invalidity  of, 
the  proceedings  may  be  availed  of  by 
special  plea  pointing  out  the  groDnds 
relied  on.  Port  worth  Pub.  Co.  t. 
HItson.  80  Tex.  21C,  14  SW  S4S.  16  SW 
661  [foil  Davla  v.  Dallas  Nat.  Bank. 
7  Tex.  Civ.  A.  41,  26  SW  222];  Scott 
DeWltt,  42  Tex.  Civ.  A.  69,  93  SW 
216;  Roos  V.  Lewyn,  5  Tex.  Civ.  A 
593,  23  SW  460,  24  8W  538.  (2)  A 
subsequent  purchaser  Intervening  oo 
the  ground  that  a  previous  attach- 
ment was  not  based  on  a  valid  debt 
need  not  move  to  quash  the  attach* 
ment,  but  the  Issue  of  fact  may  bo 
tried  on  the  plea  In  interventloo. 
EkLTkley  v.  Wood.  (Tex.  Civ.  A.)  41 
SW  717. 

64.  Noyes  v.  Canada,  80  F«d.  666; 
Jackson  v.  Bain,  74  Ala.  S28;  Sails  v. 
Martin,  60  Ala.  894;  Wright  v.  Brows, 
7  Ga.  A.  389.  66  SE  1034. 

[a]  cnwttel  movtgaffM^-One 
claiming  attached  property,  under  L. 
(1872)  c  164,  under  a  chattel  mort- 
gage which  was  not  filed  untU  aftw 
the  commencement  of  the  attachmmt 
proceedings,  may  take  advanUge  of 
such  defects  In  the  proceedings  as  are 
fatal  to  the  process  and  the  jurisdic- 
tion. Dickenson  v.  Cowley.  16  Kf- 
269. 

„'W'l«s  V.  Ringemann.  ISS  Ala. 
189,  46  S  158;  Dolllna  v.  Pollock.  89 
Ala.  351,  7  S  904:  Nordllnnr  vTGor- 
don,  72  Ala.  239. 

6A.  Fleming  v.  Shields.  21  La.  Amu 
118.  99  AmD  719  [clt  Yeatman  v.  Be- 
tlll,  18  La.  Ann.  222;  West  His 
Creditors,  8  Rob.  (La.)  123;  Lee  v, 
Brandlee,  8  Mart.  (La.)  20]:  FOrhts 
V.  Piedmont  Lumber  Co..  166  N.  C 
403.  81  8E  599.  See  also  Ourand  v. 
Johnson.  6  Ind.  T.  361,  98  SW  IIT 
(holding  that  an  Interpleader  In  sa 
attachment  proceeding  clalmli^ 
ownership  of  the  attached  property 
need  not  make  defense  to  plaintiffs 
action  against  defendant). 

[a]  mtervensr  oannot  latorfsrs  h»> 
tween  plalatW  and  def  eadawk. — In  at- 
tachment In  which  defendants  fall  to 
appear,  and  in  judgment  by  default 
being  taken  against  them,  the  on^ 
issue  as  to  them  Is  as  to  the  dam- 
ages,  an  intervener  claiming  the  at^ 
tached  property  has  no  right  to  inter- 
fere between  plaintiff  and  defeadsat 
Alpine  Cotton  Mills  v.  Well.  IM  N. 
C.  463.  40  SB  218. 

[b]  Attaehiar  vtalMtW  aot 
qmred  to  aatabUni  claim. — Where  the 
pleadings   In   an    Interpleador  piv 
ceedlng  in  an  action  by  ■ttaiUlinnia* 


For  latar  oaosa,  dsvslogawaf  and  efcaaff**  In  the  law  see  cumalative  Annotations,  same  title,  page  and  not*  nntabw. 
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saeh  as  the  insufficiency  of  the  affidavit  on  wbieh 
the  attachment  issued,''  or  the  insufficiency  of  the 
bond,'*  or  dispute  the  existence,  validity,  or  amount 
of  plaintiff's  claim;**  the  grounds  of  attachment, 
vfaere  judgment  against  defendant  has  been  ren- 
dered;^** the  making  of  a  levy  on  the  property,^^ 
or  the  validity  of  the  levy.'* 

Claim  of  priority  as  cnditor.  An  intervener 
daiming  the  property  under  an  assigiunent  &om  de- 
fendant in  attachment  is  in  uo  position  to  claim 
priority  as  a  creditor.'" 

Estoppel  of  creditor.  Where  the  attaching  cred- 
itor admitted  in  its  answer  to  a  petition  in  inters 
vration  that  the  debtor  and  his  wjze  were  the  own- 
ers and  in  possession  of  the  goods  at  the  time  they 
executed  a  bill  of  sale  thereof  to  the  intervener, 
it  could  not  contend  at  the  trial  that  a  prior  bill 
of  sale  executed  by  the  debtor  alone  defeated  the 
bill  of  sale  to  the  intervener.'* 

Fraodnlent  natnte  of  convoyancs.  Where  a  hus- 
band, under  a  power  of  attorney  from  his  wife, 
conveyed  to  himself  real  property  which  she  had 
before  the  power  conveyed  by  trust  deeds  to  secure 
a  certain  creditor  and,  by  a  subsequent  conveyance, 
conveyed  it  directly  to  the  creditor  in  satisfaction 
of  his  wife's  obligation,  it  was  held  that,  in  a  sub- 
sequent action  against  the  wife  aided  by  attach- 


ment of  this  property,  an  allegation  in  the  reply 
to  the  creditor  claiming  under  his  deed,  and  in- 
tervening against  plaintiff  that  the  conveyance  from 
the  hnsband  to  himself  was  without  consideration 
fmd  made  to  hinder  creditors,  raised  an  immaterial 
issue,  owing  to  the  husband's  subsequent  deed  mak< 
ing  the  invalidity  of  the  deed  to  himself  of  no  con- 
sequence." Where,  however,  intervener  claims  as 
a  transferee  of  the  debtor,  the  question  of  the 
frauduleney  of  the  conveyance  may  be  tried.'" 

The  question  of  value  or  damages  for  dctentlMi 
cannot,  as  a  general  rule,  be  coaaidered  in  the  in- 
tervention proceedings,''  unless  the  issue  is  not  re- 
stricted to  the  establishment  of  oUimant's  title  or 
right  of  possession.'^ 

Seoc  of  defendant  in  attachment.  In  claim  pro- 
ceedings it  is  immaterial  whether  defendant  in  at- 
tachment was  a  man  or  a  woman  where  no  question 
of  coverture  is  involved.'" 

Time  for  joining  issue.  In  Mississippi  the  issue 
is  to  be  made  up  by  the  attachment  creditor  at 
the  term  of  court  to  which  the  attachment  ia  re- 
turnable, failing  in  which  the  levy  is  to  be  dis- 
charged and  the  claimant  released  from  his  bond;^** 
but  the  claimant  or  intervener  is  not  required  to 
join  issue  until  final  judgment  in  the  attachment 
case."^    In  Georgia  it  has  been  held  that  failure 


In  no  way  put  In  issue  the  validity 
of  the  attachment  and  levy,  plaintiff 
in  the  attachment  need  not  Introduce 
erldence  of  hie  being  a  creditor  of  de- 
fendant, especially  where  the  Inter- 
pleader's title  fs  alleged  to  he  fraud- 
ulent. Graham  Paper  Co.  v.  Crowther, 
9S  Uo.  A.  273. 

er.  Ft.  Wajrne  First  Nat  Bank  v. 
Ft.  Wayne  Artlflclal  Ice  Co.,  105  La. 
133,  29  S  379;  Lee  V.  Bradlee.  8  Mart. 
(La.)  20:  Delmel  v.  Scheveland,  16 
Daly  <N.  T.)  54,  9  NTS  482.  956. 

68.    Lee  V.  Bradlee,  8  MarL  (La.) 

m.  Schlofls  V.  Inman,  129  Ala.  424, 
10  S  867;  Sloan  v.  Hudson,  119  Ala. 
27,  24  8  458;  Schmaget  v.  Whlte- 
Iturst,  103  Ala.  2<0.  1$  S  811:  O'Far- 
rell  V.  Vlckrage,  163  111.  A.  618:  John- 
■on  v.  Mason.  178  Mo.  A  10»,  163  SW 
SCO;  Oraham  Paper  Co.  v.  Crowther, 
12  Uo.  A.  27S. 

[a]  n«  tBdsMMbMM  la  admitted 
by  the  biterpoaltlon  of  the  claim. 
Schloss  T.  Inman,  129  Ala.  424.  SO  S 
667. 

[b]  Warlaac*  iMtwMn  pleadlnr 
asid  proof  as  to  naton  of  d«bt. — 

Where  a.  valid  debt  is  proved.  Inter- 
vener cannot  take  advantage  of  a 
variance  between  the  pleading  and 
the  proof  as  to  Its  nature.  Barkley 
r.  Wood,  (Tex.  Civ.  A.)  41  SW  717. 

[c]  ItmA. — (1)  In  Louisiana 
claimant  may  show  that  plaintiff  and 
defendant  tn  attachment  perpetrated 
tr&uA  in  combining  to  have  the  at- 
tachment issued  to  defeat  Intervener's 
rights.  Ollkeson  Sloss  Commn,  Co. 
v.  Bond.  44  La.  Ann.  841,  11  S  220. 
(2)  But  the  flctitloas  or  simulated 
character  of  attachment  plaint  IfTs 
claim  cannot  be  raised  by  a  creditor 
Intervening  under  Misa.  Code  S  174, 
nor  can  he  move  for  an  Itemized  ac- 
count of  the  claim.  Meridian  First 
Nat.  Bank  v.  Cochran,  71  Miss.  176, 
14  B 

[dl  Pummt^— On  the  trlftl  of  the 
right  of  claimants  to  attached  prop- 
erty, such  claimants  oould  not  raise 
the  question  whether  plaintiff's  debt 
had  been  paid.  Faulkner  v.  Cook.  S3 
Ark.  206.  103  SW  384. 

re]  Mttms  aOrmaiioe  of  JndnMiit 
for  plaiMtlff  In  attachmwrt^where. 
In  an  attachment  suit,  there  was  an 
ascertainment  of  the  amount  of  the 
Indebtedness  due  plaintiff  from  de- 
fendant, and  a  decree  for  plaintiff 
was  aiBnned  on  appeal,  and  after- 


ward proceedings  were  had  In  the 
court  betow  to  execute  the  decree  by 
sale  of  the  attached  property.  It  was 
too  late  in  such  proceedings  for  a 
claimant  of  the  property  attached  to 
dispute  the  debt,  chapman  v.  Pitts- 
burg, etc.,  R,  Co.,  26  W.  Va.  824. 

TO.  Curtis  V.  Wortaman,  26  Fed. 
36  [dt  Foster  v.  Hlgglnbotham,  49 
Qa.  263];  Wagner  v.  Wolf.  75  Nebr. 
780,  106  NW  1024. 

71.  H.  B.  ■Claflln  Co.  v.  Harrlsoru 
44  Fla.  218.  SI  S  818;  Springfleld  First 
Nat.  Bank  v.  Ashevllle  Furniture, 
etc.,  Co..  ISO  N.  C.  478,  28  SB 
927. 

[a]  An  Intemnlnff  olalmant  oan- 
not  dsnr  the  allOfaUon  in  his  afldarit 

of  claim  that  a  levy  has  been  made. 
Sprtnffneld  First  Nat.  Bank  v.  Ashe- 
vllle Furniture,  eta,  Co..  120  N.  C. 
475,  26  SB  927. 

[b]  The  making  of  the  Urj  ia  ad- 
mltted  by  the  fulng  of  the  claim. 
Schloss  v.  Inman,  129  Ala.  424,  SO  3 
667. 

Ta.  Sloan  V.  Hudson,  119  Ala.  27,  24 
S  468;  Forbla  v.  Piedmont  Lumber 
Co..  166  N.  C.  403,  81  SB  899. 

[a]  The  exeontlon  of  the  claim 
bond  estops  the  claimant  to  deny  the 
validity  of  the  levy.  Sloan  v.  Hud- 
son, 119  Ala.  27.  24  S  468.  See  also 
Pharr  v.  Estey  Piano,  etc.,  Co.,  7  Ga. 
A.  262,  66  SB  618  (holding  that  a 
claimant  in  attachment  Is  estopped  to 
object  that  the  levy  did  not  state 
that  the  property  was  levied  on  aa 
that  of  defendant  when  the  claim  affi- 
davit and  bond  expressly  so  recited). 

[b]  The  fact  that  the  servloe  of  a 
writ  of  attachment  la  informal  can- 
not be  taken  advantage  of  by  a  third 

fieraon  claiming  the  property.  Hawk- 
ns  V.  McAUster,  86  Miss.  84,  38  8 
225. 

73.  May  v.  Blsconto  Qesellachaft, 
211  ni.  810,  71  NB  1001  [aff  113  HI.  A 
418]  (holding  that  an  Interpleader  in 
attachment  claiming  the  property  un- 
der an  assignment  from  defendant,  a 
resident  of  Germany,  was  In  no  posi- 
tion to  urge  that  his  claim  should  be 
preferred  as  that  of  a  resident  cred- 
itor to  that  of  plaintiff  because  de- 
fendant was  a  resident  of  Germany, 
and  plaintiff  sought  to  recover  for 
the  benefit  of  a  trustee  In  bankruptcy 
appointed  in  Germany,  interpleader 
not  being  a  creditor), 

74.  Mesa  County  Nat.  Bank  v. 
Berry,  84  Colo.  A.  487.  136  P  129. 


76.  Tennis  v.  Barnes.  11  Colo.  A. 
196.  62  P  10S8. 

76.  Patterson  T.  Palmer,  4  Sask.  L. 

487. 

77.  Swift  v.  Russell,  97  Fed.  448, 
28  CCA  259  (construing  Arkansas 
statute);  McLean  v.  Douglass,  28  N. 
C.  233. 

Beoorery  of  damages  for  diapo«- 
session  see  infra  SS  9^4-979. 

[a]     FaUnre    te    make  Issne. — 

Where  a  third  person  claims  attached 
goods  and  flies  an  affidavit  of  value, 
there  is  no  Issue  as  to  value  on  the 
trial  of  the  right  of  property,  the 
defense  giving  no  evidence  of  a  great- 
er value.  Peterson  y.  Woolery,  9 
Wash.  390,  37  P  416. 

78.  Turner  v.  Lytle.  68  Ud.  199. 

79.  Welnsteln  v.  fielding,  187  Ala. 
847,62  8  691. 

80.  Miller  ▼.  Tennant-Stribllng 
Sboe  Co.,  119  Fed.  866,  66  CCA  337 
[foil  Tennent-Strlbllng  Shoe  Co.  v. 
Roper.  128  Fed.  40.  62  CCA  548] 
(holding  that  the  provisions  of  the 
statute  In  this  respect  are  binding  on 
a  federal  court,  and  the  claimant's 
rights  are  not  lost  by  his  failure  to 
move  for  a  discharge  until  after  a 
number  of  terms  of  court  have 
passed). 

81.  Uahaffey  Co.  v.  Russell, 
(Miss.)  64  S  807,  946. 

[a]  Statement  of  statates  and 
nile  thereunder. — Code  (1896)  S  163 
extends  the  provisions  of  law  re- 
lating to  third  persons  claiming 
property  levied  on  by  virtue  of 
fleri  facias  to  claimants  of  prop- 
erty levied  on  by  attachment,  and 
provides  that  the  trial  of  the  right  of 
property  shall  not  be  had  until  after 
judgment  for  plaintiff  in  the  attach- 
ment suit.  Section  4992  requires 
plaintiff  in  execution,  where  there  Is 
a  claimant's  affidavit,  to  move  for  an 
Issue  to  try  the  right  of  property  at 
the  same  term,  and  9  4988  provides 
that.  If  by  plaintiff's  debult  an  Issue 
is  not  made  up  at  the  return  term, 
claimant  shall  be  discharged,  and.  If 
he  falls  to  Join  issue  at  the  drst  term 
when  tendered,  the  court  shall  order 
a  writ  of  Inquiry  as  to  the  value  of 
the  property.  Under  these  provisions 
claimant  In  attachment  is  not  bound 
to  Join  Issue  on  plaintiff's  tender  at 
the  return  term  of  the  attachment, 
the  word  "trial"  In  t  163  Including 
the  making  up  of  the  issue  of  owner- 
ship, and  contemplating  that  such  is- 
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to  join  isene  in  a  claim  case,  within  five  minutes 
viter  an  announcement  of  "ready"  by  both  parties, 
is  sufficient  reason  for  dismissing  the  levy.*'  In 
Texas,  under  the  statute  providing  in  trial  of  the 
right  of  property  cases  that  if  plaintiff  appears 
and  defendant  fails  to  appear,  or  neglects  or  re- 
fuses to  join  issue  "under  the  direction  of  the 
eourt"  -within  the  time  prescribed  for  pleading, 
plaintiff  shall  have  judgment  by  default,  where  a 
claimant  stated  on  appearance  day  that  he  was 
feady  to  join  issues  when  the  court  should  reach 
the  ease  on  the  docket  and  direct  issues  to  be  made, 
and  no  objection  was  made  to  this,  it  was  held  not 
an  abuse  of  discretion  to  refuse  to  give  plaintiff  a 
default  judgment  four  weeks  later,  or  to  permit 
issues  to  be  thereafter  joined." 

Pleading  and  proof.  Where  one  holding  a  bill  of 
sale  to  certain  goods  accepted  from  the  sheriff  an 
appointment  as  custodian  thereof  after  their  at- 
tachment by  a  creditor  of  the  former  owner,  the 
attaching  creditor  cannot  contend  that  he  was  there- 
by estopped  to  intervene  and  claim  the  goods,  if  no 
estoppel  was  pleaded  in  the  answer  to  the  petition 
in  intervention."  In  an  action  of  attachment  where 
an  interpleader  claims  the  property  a  compromise 


between  defendant  and  Interpleader  cannot  be  eon* 
sidered   in  favor  of  plaintiff  unless  speeialtj 

pleaded.** 

886]   L  Brldenn— (1)  Presumptions.  Tbe 

fact  that  the  intervening  claimant  was  in  posses- 
sion of  the  property  attached  at  the  time  of  tbe 
levy  thereon  raises  a  presumption  that  he  was  the 
owner  at  such  time;*'  and  where  an  interpleading 
claimant  introduces  a  bill  of  lading  for  the  goods 
attached  to  a  draft  for  their  purchase  price,  which 
bears  an  unrestricted  indorsement  to  him,  a  pre- 
sumption arises  that  he  is  a  purchaser  for  vahe, 
without  notice  of  any  defenses  existing  in  behsif 
of  the  drawee  or  cons^ee.*^  If  the  writ  of  at- 
tachment is  regular  on  its  face,  it  will  be  presnmed 
to  have  been  properly  issued."  The  writ  of  at- 
tachment filed  by  defendant  in  intervention  is  prinu 
facie  evidence  that  he  is  a  creditor  of  the  allied 
debtons^ 

[f  886]  (2)  Burden  of  Proof.  Where  a  part; 
interpleads,  or  institutes  an  independent  aetion, 
claiming  a  right  in  the  property  superior  to  tfast 
of  the  attaching  creditor,  the  burden  is,  as  a  role, 
upon  him  to  establish  the  validity  of  bis  claim.** 
Where,  however,  the  claimant  was  in  possessioQ  of 


sue  shall  not  be  msAt  up  until  final 
iudnnent  In  tbe  principal  case. 
White  V.  Roach.  98  &!■«.  90».  5S  8 

<22. 

82.  Hopper  T.  WUaon,  128  Ga.  77S, 
58  SB  SS9. 

83.  Scott  V.  DeWitt  42  Tex.  Civ.  A. 
69,  93  SW  21&. 

B4.  Heaa  County  Nat.  Banlc  v. 
Berry.  24  Colo.  A.  487,  1$6  P  129. 

80.  A.  J.  Poor  Grain  Co.  v.  Pranke 
Grain  Co.,  171  Ho.  A.  S54.  167  SW 
840. 

06.  Doane  v.  Glenn,  1  Colo.  496; 
Pa irbanka -Morse  Co.  v.  Coulson  Pood 
Co.,  161  Mo.  A.  260.  131  SW  894. 

[a]  VossMSloa  held  aulllolent  to 
wanant  smanaptton — Evidence  that 
cattla  were  waybllled  as  belonfflng  to 
the  Interpleader  and  that  he  went 
with  them  to  the  place  of  their  con- 
algnment  where  they  were  attached 
for  the  debt  of  the  shipper  while  still 
on  the  cars  shows  such  actual  pos- 
se sslon  of  the  Interpleader  as  to  war- 
rant the  presumption  of  his  owner- 
ship, although  the  carrier  had  pos- 
session for  the  purpose  of  carriaRe. 
Wear  v.  Sanger,  91  Mo.  348,  2  SW  307. 

87.  Willard  Mfg.  Co,  v.  Tlerney, 
138  N.  C.  680.  46  SB  1026. 

88.  Harris  t.  Daugherty,  74  Tex. 
1,  11  SW  921.  16  AmSR  812. 

89.  Patterson  t.  Palmer,  4  Saslc 
L.  487. 

so.  U.  S. — Sanger  v.  Plow,  48  Ped. 
152,  1  CCA  66  [apn  dism  149  U.  S. 
786  mem,  18  SCt  lOSl  mem,  37  L.  ed. 
962  mem]  (construing  Arkansas  stat- 
ute). 

Ark. — Collin  County  Grain  Co.  v. 
Andrews.  110  Ark.  697,  162  SW  1098. 

Colo. — Burr  v.  Clement,  9  Colo.  1,  9 
P  633. 

D.  C — t>anlels  v.  Solomon.  11  App. 
168. 

Pla.— Cohen  v.  Harris.  61  Pla.  137, 
64  S  906:  H.  a  Claflln  Co.  v.  Harri- 
son. 44  Pla.  218.  81  8  818. 

Ga. — ^People's  Nat.  Bank  v.  Harper. 
114  Oa.  608,  40  SE  717;  Thompson 
T.  Waterman,  100  Ga.  586.  28  SE  286. 

HI. — ^Hollenback  v.  Todd.  119  HI. 
648  8  KE  829:  Hutchinson  Nat.  Bank 
V.  Crow.  66  111.  A.  668. 

Ind.  T. — Swofitord  Bros.  I>ry-Goods 
Co.  V,  Smlth-McCord  Dry-Goods  Co., 
1  Ind.  T.  314,  87  SW  103. 

Towa. — Remington  Typewriter  Co. 
V.  McArthur,  145  Iowa  67.  123  NW 
760;  Marshalltown  City  Nat.  Bank  v. 
Crahan,  136  Iowa  230,  112  NW  798; 
I^gomarclno  v.  Quattrochl,  89  Iowa 
19'^  66  NW  435;  Saar  v.  Puller,  71 
Iowa  426,  32  NW  406. 


Kan.— Holt  v.  Lucas,  77  Kan.  710. 
96  P  80,  127  AmSR  469,  17  LBANS 
20S;  Standard  Impl.  Co.  v.  Parlin, 
etc.,  Co.,  51  Kan.  666,  33  P  363. 

Ky.— Natlee  Draft  Horse  Co.  v. 
Crlpe.  142  Ky.  810.  135  SW  292; 
Brown  v.  Johnson,  132  Ky.  70.  116 
SW  278;  Keith  v.  Elliott,  3  Ky.  Op. 
627. 

La. — Ft,  Wayne  Plrst  Nat.  Bank  v. 
Pt.  Wayne  Artificial  Ice  Co..  105  La. 
183,  29  S  879:  Mlnge  v.  Barbre.  61 
La.  Ann.  1286,  26  8  180;  Ober  v. 
Matthews,  24  La.  Ann.  90:  Harper  v. 
Commercial,  etc.  Bank,  IS  La,  Ann. 
186. 

Md. — ^Lemp  Brewing  Co.  v.  Mants, 
120  Md.  176.  184.  87  A  814  [quot  CycL 

Miss, — Richards  v.  Vaccara  6? 
Misa.  SI«.  7  8  506,  19  AmSR  321 

Mo. — Stone  v.  Spencer,  77  Mo,  868: 
Johnson  v.  Mason,  178  Ho.  A.  109.  163 
SW  260;  Keet-Roundtree  Dry  Goods 
Co.  V.  Hodges,  176  Mo.  A.  484.  161  SW 
862;  Byrd  v.  Vanderburgh,  168  Mo.  A. 
m,  151  SW  184:  Kelly-Goodfellow 
Shoe  Co.  V.  Sally,  114  Mo.  A.  222,  89 
SW  889:  Graham  Paper  Co.  v.  Crow- 
ther,  93  Mo.  A.  273;  Rock  Island 
Imp].  Co.  V.  Sloan,  88  Mo.  A.  438 ; 
Wyeth  Hardware  Co.  v.  Carthage 
Hardware  Co.,  75  Mo.  A.  618;  Boiler 
V.  Cohen,  42  Mo.  A.  97, 

Nebr. — Bartlett  v.  Smith,  1  Nehr. 
(Unoff.)  328,  95  NW  661. 

N.  C— Willard  Mfg.  Co.  v.  Tlernay, 
133  N.  C.  630.  45  SE  1026:  Alpine 
Cotton  Mills  V.  Well,  129  N.  C.  452, 
40  SE  218;  Wallace  v.  Robeson,  100 
N.  C.  206.  6  SE  660. 

"The  correct  view,  as  It  seems  to 
us,  is  that  the  Interpleader  In  such 
casei  by  interpleading,  la  deemed  to 
admit  prima  facie  the  legal  posses- 
sion of  the  attaching  creditor,  and 
sets  up  a  right  In  himself  to  over- 
come the  presumptive  or  aui>poBed 
right  founded  upon  the  legal  process 
of  the  attachment  proceedings;  the 
burden  of  proof  Is  upon  the  Inter- 
pleading claimant  to  show  a  superior 
right  in  himself;  If  he  falls  In  this, 
it  leaves  the  possession  and  pre- 
sumptive right  thereof  In  the  attach- 
ing creditor,  as  at  the  beginning  of 
the  contest  upon  the  interpiea,"  Burr 
v.  Clement,  9  Colo.  1,  4.  9  P  683. 

[a]  Cns-imaat  must  show  UU*  in 
Wmsslfj  ThnmpfTOn  t.  Waterman, 
100  Oa.  586.  28  SE  286. 

[b]  Where  attaohment  defeadsat 
la  la  posseasloft  at  the  time  of  the 
levy,  tne  burden  of  proof  rests  upon 
the  claimant.  In  this  connection  It 
la    not    necessary    that  defendant 


should  be  In  the  actual  corporeal  pos- 
session of  the  property,  hut  it  is  suf- 
ficient if  It  is  found  In  the  posses- 
sion of  his  agents  or  those  holding  It 
in  his  behalf  or  in  bis  righL  Pier- 
son  V.  Tom,  10  Tex.  145. 

[c]  Whsm  olaltnut  admits  pes- 
ssBsiott  on  the  part  of  defeadaat  ti 
attachment,  it  Is  Incumbent  on  him  to 
explain  that  possession  In  order  to 
show  that  it  Is  consistent  with  his 
claim  of  title.  People's  NaL  Bank  t. 
Harper,  114  Ga.  603,  40  SE  717. 

fd]  Where  the  answer  to  aa  tv 
tarplea  la  a  general  denial,  the  bur- 
den of  establishing  hla  title  la  cant 
on  the  interpleader.  Rock  Island 
Impl.  Co.  V.  Corbin,  88  Mo.  A.  4SB. 

[e]  Whtf  tbM  iBtarvMw  Aamm  wOt 
aasail  tbe  attachiaeat  >ronsadtan. 
but  simply  asaerta  his  claim  « 
ownership  of  the  property  attached, 
the  burden  Is  on  him  as  to  all  facts 
essential  to  his  cause  of  action,  and 
it    Is    not    Incumbent    on  attaching 

filalntlfC  to  show  the  issuance  and 
evy  of  a  writ  of  attachment.  Swof- 
ford  Bros.  Dry-Goods  Co.  v.  Smlth- 
McCord  Dry-Goods  Co.,  1  Ind.  T.  314. 
37  SW  103.  See  also  Standard  Impl. 
Co.  V.  Parlln,  etc..  Co..  51  Kan.  S««.  31 
P  362.  But  compare  Welnstein  t. 
Yielding,  167  Ala.  347,  62  S  S91. 

[f]  It  the  elalm  la  baaed  on  mi  sa* 
ainunent  la  parniaat  of  a  vrtor  d*M 
(1)  It  Is  Incumbenl  upon  the  claimant 
to  furnish  proof  of  the  debt.  Blackly 
T.  Matlock.  3  La.  Ann.  366.  <X)  But 
a  debt  due  from  the  attachment 
debtor  Is  sufTIcient  consideration  te 
flUBtain  the  transfer  to  the  Inter- 
pleader. Hamburg  v.  Wood.  6fi  Tei. 
168,  18  SW  623. 

[g]  If  olalauuit  *^»<nf  as  tnuWs 
he  must  show  the  existence  and  boaa 
fides  of  the  secured  debts.  Klllstt 
V.  Stocks,  67  Ala.  290. 

fh]  A  olalaiaat  nrfl^r  a  pztov  wti^ 
ontlon  br  gutaUhmm  must  show  a 
valid  Judgment  on  which  tbe  execa> 
tlon  was  issued.  Alley  v.  Uyers,  t 
Tenn.  Ch.  206. 

[II  Keoord  of  aale* — ^Where  a 
third  opponent  olatms  the  ownerali^ 
of  Immovable  property,  which  bsa 
been  seized  by  the  sherifE  in  a  nrit 
against  his  vendor,  the  burden  vt 
proof  Is  on  him  to  show,  not  oatf 
that  the  property  was  sold  to  biHfc 
but  that  the  sale  was  recorded, 
fore  the  seizure.  Pt.  Wayne  Pliat 
Nat.  Bank  v.  Ft.  Wayne  Artlftclsl  ICS 
Co..  105  La.  133,  29  S  379. 

[J]  Charsoter  as  laaoeaait  |M> 
olisaer. — It    la    Incumbent    upon  a 
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the  property  at  the  time  of  the  levy  thereon,**  thig 
fact  may  throw  upon  the  attaching  plaintifl  the 
burden  of  proving  that  the  property  was  sabject  to 
attachment  under  his  writ  and  the  statutes  some- 
time impose  npon  the  attaching  creditor,  in  all 
claim  cases,  the  duty  of  first  establishing  a  prima 
fa«ifl  case  of  ownership  in  the  attachment  defend- 
ant and  liability  of  the  property  to  attachment, 
whereupon  the  burden  is  shifted  to  the  claimant 
who  must  then  proceed  to  show  his  title  to  or  lien 
npon  the  property.** 

Frand  in  conweyance  or  tnaifer.  If  a  transfw 
of  the  property  to  the  intervener  is  admitted,  font 
fraud  is  allied  and  relied  on  to  avoid  such  convey- 
ance, the  burden  of  proof  rests  upon  tlie  party 
who  sets  up  fraud.'* 

Oolliuioii  Iwtween  parties  to  attachment  mit 
WTiere  interveners  charge  collusion  between  plain- 
tif  and  defendants  in  attachment  for  the  purpose 
of  allowing  plaintiff  to  obtain  unlawful  preference 
over  the  interveners  and  other  creditors  of  d^end- 
ants,  the  burden  is  on  the  interveners  to  prove  such 
charge.** 

When  the  claimant  has  shown  that  he  ac^olred 


title  to  the  property  attached  as  that  of  the  debtor 
the  burden  is  cast  upon  the  attaching  creditor  to 
show  facts  and  circumstances  from  which  a  trans- 
fer by  claimant  can  be  inferred.*" 

Attack  on  attadiment  proceedings.  It  has  been 
considered  that  where  the  interplea  is  a  denial  of 
attaching  plaintiff's  right  to  hold  the  property  by 
reason  of  some  vice  or  defect  in  the  attachment  prtH 
ceedings,  the  burden  is  upon  attaching  plaintiff  to 
show  the  levy  of  a  valid  writ  and  prima  facie  owners 
ship  m  attachment  defendant  beiEore  it  is  necessary 
for  the  intervener  to  introduce  any  eridenee.*' 

BlaUng  up  of  lane  by  eoturt.  Under  a  statute 
providing  that  where  a  third  person  interposes  a 
claim  to  the  attached  property  an  issue  BhaH  be 
made  up  under  the  direction  of  the  court,  the  court 
has  in  its  discretion  authority  to  make  plaintiffs 
take  the  position  of  actors,  thus  placing  upon  them 
the  burden  of  proof.*' 

[$  887]  (8)  Admissibility— <a)  InGeneraL  Sub- 
ject to  the  general  rules  of  evidence,**  the  claimant 
or  intervener  is  entitled  to  introduce  any  evidence 
relevant  to  the  issues  and  tending  to  establish  his 
title  to  or  claim  upon  the  property,*  while  the  at- 


clalmant  to  show  that  he  was  an  lo- 
noceot  purchaser  for  Talue.  Blch- 
ards  V.  Vaccaro.  67  Mlaa.  tit,  7  S 
£06  19  AmSR  322. 

[k]  Oonaidaratlon  for  sMffunMit. 
— Where  the  Intervener  claimed  a 
prior  equity  by  reason  of  the  asalgn- 
ment  to  htm  of  the  claim  attached, 
and  th«  consideration  for  the  asal^- 
ment  was  denied,  and  there  was  no 
evidence  Buatalnlng  the  consideration 
alleged.  It  should  have  been  held  that 
no  equity  was  acquired  by  the  as- 
signee. Drexelius  v.  Leathers,  12 
KyL  142. 

II]  OlalB  for  rsnt^Where,  In  at- 
tachment, a  third  person  claims  the 
property  as  conveyed  in  payment  of 
a  claim  for  rent,  the  burden  is  on 
him  to  establish  the  rent  elalm. 
Baum  T.  Sanger,  <Tez.  dv.  A.)  49 
SW  ISO. 

[ni]  Vbsm  the  fwnlslter  of  moner 
0*  amtfulStm  Is  %  prtniMe, 

contraolctorlly  with  either  seizing 
creditors,  the  burden  Is  on  him  to 
«how  that  the  products  on  which  the 
privilege  Is  claimed  are  those  which 
the  money  or  supplies  furnished  by 
him  were  used  to  produce.  Mlnge  v. 
Bajbre,  51  La.  Ann.  1285.  28  S  180. 

(n]  CTrsdltors  not  reanlred  to  osll 
hmt&e  wttsessea^— Creditors  seeking 
to  Attach  property  cannot  be  required 
to  call  hostile  witnesses  to  show  the 
nature  of  a  possession  under  which 
It  is  held,  when  the  case  prima  facie 
requires  explanation  from  the  other 
party.  Haynea  v.  Lepplg,  40  Mich. 
S03. 

91.  Prssiunptlon  of  title  wlisr* 
cUlauat  In  poiseeslon  see  supra  S 

to.  Thayer  t.  Page,  8  La.  186; 
Palrtmnks-Horse  Co.  v,  Coulson  Stoclc 
Pood  Co..  151  Mo.  A.  2«0,  131  SW 
IX;  Compton  v.  Marshall,  88  Tex. 
;0.  27  8W  121,  28  SW  618,  29  8W 
1059:  Brown  v.  Lesslnr,  70  Tex.  644, 
1  SW  T88:  I<ewy  v.  Ftschl,  SB  Tex. 
Ill, 

[a]  Where  tiM  aherUPa  rotwn 
loes  sot  atat*  who  wm  la  ponoeslotk, 

It  la  further  incumbent  upon  the  at- 
taching party  to  prove  by  competent 
evidence  who  was  in  possession. 
Boas  T.  Schneider,  89  Tex.  128,  9  SW 
I9i. 

[b]  VltXe  IB  defendant  In  attaoh- 

mM  must  be  shown  by  the  attaching 
»lalatift  where  the  claimant  was  in 
Kssesslon  of  the  property  at  the 
time  of  the  levy  thereon,  Thayer  v, 
Page,  8  La.  185. 

.  93.  Rinromann  v.  Wlggs,  (Ala.>  40 
>  813:  Roberts  v.  Rlngemann.  145  Ala. 
178,  40  8  81;  British,  etc.,  Mortp.  Co. 


V.  Cody.  135  Ala.  622,  83  S  832;  WoU- 
ner  v.  Lehman,  85  Ala.  274.  4  S  643: 
Foster  v.  Goodwin,  82  Ala.  884.  2  S 
895 ;  Jackson  v.  Bain,  74  Ala.  328 ; 
Shahan  Herzberg,  73  Ala.  69; 
Starnes  v.  Allen,  58  Ala.  816.  See 
alBO  Bernheim  v.  Dlbrell,  (Miss.)  11 
S  795;  Mandel  v.  McClure,  22  Miss. 
11. 

[a]  When  the  attaoUnff  oreOitoi'e 
ei»lm  antedAtes  the  sale  or  oostst- 
snoe  by  wUdt  olalmant  oMalned  tiue 

the  burden  is  on  the  claimant  to 
prove  that  he  paid  an  adequate  and 
valuable  consideration.  Ellis  V.  Al- 
len, 80  Ala.  516,  2  S  676. 

[b]  Vtalatlfl  anat  show  that  .to> 
fentant  was  In  poaasnrtOB  at  the  time 
of  the  levy  In  order  to  make  out  a 
prima  fade  case.  Rlngemann  T, 
Wlggs,  (Ala.)  40  8  S28. 

[cj  sreooMltT  of  prorlnff  lavT' — 
On  the  trial  of  the  right  of  property 
between  a  claimant  of  attached  goods 
and  plaintiff  in  attachment,  plaintiff 
must  prove  the  levy  of  process  to 
make  out  a  prima  facie  case,  and  Is 
not  entitled  to  recover  where  no  at- 
tachment or  levy  are  shown  to  have 
been  made.  Welnsteln  v.  Yielding, 
187  Ala.  347,  62  S  591. 

94.  Fla. — Williams  Flnlayaon,  49 
Fla.  264,  38  S  50. 

Iowa. — Relnecke  v.  Qruner,  111 
Iowa  731,  82  NW  900. 

La. — Hicks  Co.  v.  Thomas,  114  La. 
219,  3S  S  148. 

Mo. — Mansur-Tebbetts  Tmpl.  Co.  v. 
Ritchie,  143  Mo.  587,  45  SW  634;  Gate 
City  Nat.  Bank  v.  Boyer,  161  Mo.  A. 
143,  142  SW  487:  J.  S.  Merrill  Drug 
Co.  v.  Knighton,  73  Mo.  A.  571;  Mey- 
berg  V.  Jacobs.  40  Mo.  A.  128;  Morgan 
V.  Wood,  38  Md.  a.  255;  Deering  t. 
Collins,  38  Mo.  A.  73. 

Tex.— EUls  V.  Valentine.  66  Tex. 
632. 

M.  I>anlels  T.  Solomon,  11  App. 
(D.  C)  168. 

M.  LIpschltK  V.  Halperln,  53  Misc. 
280,  103  NTS  202. 

•7.  Swofford  Bros.  Dry-Goods  Co. 
V,  Smith -McCord  Dry -Goods  Co.,  I 
Ind.  T.  314.  37  SW  103.  And  see 
Standard  Impl.  Co.  v.  Parlln,  etc.,  Co., 
51  Kan.  666,  33  P  863. 

98.  Pelaer  Mf».  Co.  v.  Pitts.  76 
S.  C.  349,  67  SB  29.  11  AnnCas  665. 

99.  See  Evidence  [16  Cvc  8211. 

1.  Pt.  Vallev  First  Nat  Bank  v. 
Riley.  142  Ga.  262.  82  SB  626  (holding 
that  where.  In  a  claim  case.  It  ap- 
peared that  defendant  was  Insolvent 
when  claimant  purchased  from  him 
the  property  In  controversy  and 
owed  the  bank,  from  which  claimant 
borrowed  the  money  to  pay  the  same. 


a  debt  which  was  paid  with  the  pur- 
chase money,  the  note  given  by  claim- 
ant to  the  bank  for  the  money  loaned 
him  was  Improperly  excluded  from 
evidence);  Putman  v.  Hamilton,  159 
Iowa  702,  140  NW  886  (holding  that, 
where  an  intervener  In  an  action 
aided  by  attachment  alleged  that  he 
had  purchased  the  property  attached 
from  defendant,  and  testified  to  a 
purchase  and  to  the  execution  as  a 
part  of  the  transaction  of  an  Instru- 
ment signed  by  defendant  and  recit- 
ing a  sale  to  the  intervener  for  a 
speclQed  sum,  the  instrument  was 
properly  received  In  evidence).  See 
Gate  (Jlty  Nat.  Bank  v.  Boyer,  161 
Mo.  A.  143,  142  SW  487  (holding  that, 
where  plaintiff  attached,  as  the  prop- 
erty of  a  debtor,  certain  notes  which 
were  payable  to  the  debtor's  son,  who 
claimed  them  by  Interplea,  contend- 
ing that  the  notes  evidenced  a  loan 
made  by  him  through  his  father  as 
his  agent,  and  that  at  the  same  time 
he  had  borrowed  some  money  ^om 
his  father,  It  was  not  error  to  permit 
the  son  to  testify  to  the  amount  of 
certain  checks  drawn  In  his  name  on 
his  account  by  his  father,  the  object 
being  to  show  repayment  of  the 
amount  borrowed  from  his  father). 

[a]  Testlinony  relsttng  to  the 
tranaaotlon  between  plslntts  and  at- 
tachment defendant  Is  competent  and 
admissible  to  prove  a  sale  of  the 
property  to  claimant.  Frank  v.  Levi, 
110  Iowa  267,  81  NW  469. 

[b]  proof  of  Interest  as  trustee 
under  claim  of  titles — "^he  fact  that 
a  claimant.  In  his  aflUdavlt  to  release 
an  attachment,  stated  that  he  claimed 
title  to  the  property  does  not  pre- 
vent him  from  proving  that  he  was  a 
trustee,  and  entitled  to  possession. 
Sutton  V.  Gregory,  (Tex.  Civ.  A.)  46 
SW  982. 

[c]  A  hiU  of  mOm  offered  for  the 

purpose  of  showing  that  the  title  to 
the  property  Is  In  claimant  Is  not 
admlBsibl©  without  proof  by  the  at- 
testing witness  of  Its  execution,  or 
accounting  for  the  absence  of  such 
witness.  Martin  v.  Mayer,  112  Ala. 
620,  20  S  963. 

[d]  A  daed  of  the  attached  land 
from  defendant  to  his  wife  and  tes- 
timony as  to  the  delivery  of  such 
deed  were  admissible  on  the  issue  of 
the  ownership  of  the  land  at  the  time 
of  the  attachment.  National  Bank 
of  North  America  v.  Thomas,  30  R. 
I.  294.  74  A  1092. 

[e]  Attaohment  defendant's  re- 
ceipt for  the  piloe  of  property  at- 
taeaed.  received  from  claunant,  Is 
admissible  and  prima  facie  evidence 
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taching  plaintiff  may  show  any  facts  legitimately 
tending  to  dispose  of  or  avoid  such  title  or  claimj' 
under  the  denial  contained  in  the  general  replica- 
tion." PlaintifE  in  attachment  cannot,  however,  show 
that  other  persons  have  an  interrat  in  conjunc- 
tion with  the  interpleader,  or  that  the  interest  of 
the  interpleader  is  subject  to  the  claims  of  a 
stranger,*  and,  in  general,  any  evidence  which  does 
not  legitimately  tend  to  throw  light  on  the  issues 
in  the  intervention  should  be  excluded."  Where 
there  has  been  a  levy  on  certain  barrels  and  half 
barrels,  "each  about  half  full,"  but  with  no  state- 
ment as  to  the  aetual  eontentsi  the  levy  ia  a  levy 


on  the  barrel  and  contents ;  and,  on  trial  of  a  claim 
ease  under  such  levy,  it  is  not  error  to  admit  en- 
dence  as  to  the  contents  of  each  barrel." 

[i  888j  (b)  Acts,  Admissions,  or  Declaratiou 
of  Parties— ML  Attachment  Defendant.  The  aeu 
or  declarations  of  attachment  defendant  while  in 
possession,  tending  to  indicate  or  explain  the  ehar- 
acter  of  his  possession,  are  admissible,^  it  voold 
seem,  as  a  part  of  the  res  gestsa;*  but  declarations 
of  defendant  after  he  has  parted  with  his 
possession,"  or  subsequently  to  the  levy  and 
interpoaition  of  claimant elaim,^*'  are  inad- 
missible.^' 


of  the  claim.  Obart  v.  LetBon,  17  N. 
J.  L.  78.  U  AmV  182. 

[ti  Parol  Mslgiutuitt. — Where  a 
brick  kiln  which  the  debtor  had  made 
on  the  land  of  another  wae  attached, 
and  the  landowner  claimed  the  prop- 
erty, evidence  that  the  debtor  had 
tola  the  owner  of  the  land  to  take 
the  kiln  In  payment  for  supplies  ad- 
vanced, and  that  he  had  immediately 
taken  possession  and  burned  the 
brick,  was  admissible.  Code  (1892) 
I  4231,  requiring  assignments  of 
trusts  to  be  in  writing:,  having  no 
application  to  such  a  case.  Brewer 
V.  Gates,  (Miss.)  SI  S  206. 

[ff]  A  Jvdfiarat  oMalasd  by  a 
HnMftVMitur  kttMililaff  cMOltor  Is 
admissible  m  evidence  In  favor  of  an 
assignee  thereof  when  the  latter  In- 
tervenes in  a  suit  between  the  prior 
attaching  creditor  and  the  debtor  for 
the  purpose  of  showing  that  the  re- 
lation of  creditor  and  debtor  existed 
between  his  assignor  and  the  debtor, 
and  that  he  has  succeeded  to  the 
former's  rights  by  the  assignment. 
Coghill  V.  Marks,  29  Cal.  673. 

[h]  mmnoval  of  defect  la  tltl«.~ 
Where  it  appears  that  a  claimant  baa 
received  an  absolute  bill  of  sale  of 

{troperty,  but  that  after  its  execution 
t  was  modified  by  a  subsequent 
agreement  so  as  to  make  It  invalid  as 
to  attaching  creditors,  claimant 
should  be  allowed  to  show  that  before 
the  levy  of  the  attachment  the  sec- 
ond agreement  had  been  abrogated 
by  the  parties,  and  It  Is  error  to  re- 
fuse to  allow  him  thus  to  show  a 

food  title.  Davis  v.  Dallas  NaL  Etank, 
Tex.  Civ.  A.  «,  26  SW  222. 
[1]  TMttanonr  by  olalmant  m  to 
aatnr*  of  pujfT. — On  attachment  of 
certain  notes  as  property  of  a  debtor 
which  were  payable  to  his  son,  who 
made  claim  thereto  by  way  of  Inter- 
pleader, contending  that  the  notes 
evidenced  a  loan  made  by  him  with 
his  money  through  his  father  as 
agent.  It  was  not  error  to  permit  the 
son  to  state  that  a  certain  paper  was 
a  power  of  attorney  evidencing  the 
arrangement  between  himself  and  his 
father,  he  not  testifying  as  to  Its 
contents  nor  being  permuted  to  tes- 
tify as  to  what  payments  or  other 

Eroceedlngs  were  bad  thereunder,  but 
elng  allowed  to  state  what  was  don© 
after  the  paper  was  executed.  Gate 
City  Nat.  Bank  v.  Boyer,  161  Mo.  A. 
143.  142  SW  487. 

3,  See  Arnold  v.  Cofer.  ISB  Ala. 
364,  33  S  539. 

[a]  A  oontrsot  apparentlr  show- 
ing  an  »baiUloiime&t  by  claimant  of 
his  claim  Is  admissible.  Henderson 
V,  Baker,  47  SW  211,  20  KyL  580. 

[b]  Bbowlxijr  priority  over  olalm- 
anfa  Usa. — where  claimant  shows 
title  In  himself  by  a  mortgage  from 
defendant  prior  to  the  levy  of  the  at- 
tachment plaintiff  may,  in  rebuttal. 
Introduce  the  Instrument  creating  his 
lien,  which  shows  that  his  claim  ia 
antecedent  in  date  to  claimant's 
mortgage,  Boswell  v.  Carlisle,  56  Ala. 
564. 

[c]  WhMX  elalmant  la  th«  wU*  of 
•ttaouBUit  dvfradjuit  and  derives 
title  to  the  property  under  bills  of 
sale,  or  other  written  Instruments, 
from   third   persons,   plaintiff  may 


prove  In  rebuttal  acts  of  ownership 
on  the  part  of  the  husband,  with  the 
knowledge  and  consent  of  the  wife, 
subsequent  to  the  date  of  such  writ- 
ten Instrument  and  prior  to  the  levy. 
Roberts  v.  Burgess,  85  Ala.  192,  4  S 
733. 

[d]  B*o*lpt  of  moBsr  by  defead- 
aiit<— 'Where  claimant  of  attached 
property  was  defendant's  wife,  and 
the  prop^erty  consisted  of  household 
goods  and  a  cow  and  a  yearling,  evi- 
dence introduced  by  plaintiff  was 
properly  admitted  as  to  money  re- 
ceived by  defendant  since  his  mar- 
riage with  claimant.  Arnold  v.  Cofer, 
136  Ala.  864,  33  S  689. 

[e]  Dt^oaltloa  of  VMM^ta^The 
testimony  of  the  bookkeeper  of  a  for- 
eign corporation  that  money  coming 
in  from  a  local  concern  was  put  Into 
the  corporation's  coffers,  and  was  not 
put  to  the  credit  of  the  Interveners, 
was  admissible  In  intervention  pro- 
ceedings to  contest  attachment  to 
show  that  the  local  concern  was  a 
branch  of  the  foreign  corporation, 
and  not  a  separate  and  distinct  busf- 
neaa  La  Fltte  v.  McNeel  Marble  Co., 
88  S.  C.  378,  70  SE  1013. 

3.  Hutchinson  Nat.  Bank  v.  Crow, 
56  HI.  A.  558;  Tennent  v.  Battey,  18 
Kan.  824. 

[a]  Travd'Oleat  natnre  of  nlslm i 
In  attachment  where  there  was  an 
Interplea  by  a  third  person  claiming 
the  property,  plaintiff,  under  a  gen- 
eral denial,  was  entitled  to  show  that 
the  Interpleader's  claim  of  ownership 
was  fraudulent,  and  that  he  had  no 
title.  Gate  City  Nat.  Bank  v.  Boyer, 
161  Mo.  A.  143,  142  SW  487. 

4.  Levy  v.  Levy,  31  Mo.  408. 

5.  See  Breedlove  v.  Dennle,  2  Tnd. 
T.  606,  53  SW  436  (holding  that  In 
attachment  on  a  note  executed  by  de- 
fendant, where  claimant  filed  a  plea 
in  intervention,  claiming  the  prop- 
erty, evidence  of  declarations  by  de- 
fendant to  show  that  at  the  time  of 
the  execution  of  the  note  he  was  act- 
ing as  claimant's  agent,  and  that  the 
debt  was  really  her  own,  Is  inadmissi- 
ble where  such  fact  is  not  raised 
by  the  pleadings). 

[a]  Bvldsnoe  of  other  eansM  and 
the  amounts  sued  for  by  different 
Arms  claiming  to  be  creditors  of  a 
debtor,  on  which  suits  had  been 
brought  against  him,  and  which  were 
pending,  is  Inadmissible  on  the  trial 
of  an  Interplea  In  a  suit  by  attach- 
ment. Bttllnger  v.  Kahn.  1S4  Mo.  492. 
36  SW  37. 

[b]  Bvldeaoo  of  prior  faUnreB  of 
certain  of  the  attachment  defendants 
In  which  they  preferred  the  claimant 
is  not  admissible.  Baum  v.  Sanger, 
(Tex.  Civ.  A.)  49  SW  650. 

[c]  Kambershlp  in  same  oburob. — 
It  Is  Incompetent  for  the  attaching 
creditor.  In  the  absence  of  any  evi- 
dence showing  the  application  of 
such  testimony,  to  prove  that  the  in- 
terpleader and  attachment  debtor 
were  members  of  the  same  church. 
Albert  v.  Besel.  88  Mo.  150. 

[d]  Whwrm  the  valldfty  of  the  sale 
to  olalmant  im  tt»  oaly  lams,  evi- 
dence that  claimant,  who  had  pur- 
chased the  property  only  twelve  days 
before  the  levy,  was  in  poaaesalon  at 
the  time  of  the  levy  Is  not  admisalbls 


as  showing  the  title  In  him.  Sprins- 
fleid  First  Nat.  Bank  v.  Asherlllt 
Furniture,  etc..  Co.,  120  N.  C.  475,  « 
SE  927. 

e.      Parham    v.  Potts-Thompwrn 
Liquor  Co..  127  Ga.  303,  66  SE  ISO. 

7.  Welnsteln  v.  Yielding,  167  AU. 
847,  52  S  691:  Wright  v.  Smith,  M 
Ala.  514;  PulIIam  v.  Newberry,  « 
Ala.  168;  Rowan  v.  Hutchison,  II 
Ala.  328:  Maus  v.  Bome,  123  Ind.  5Z1. 
24  NE  345;  Wright  r.  Tanner,  H 
Minn.  94,  99  NW  422. 

[a]  Uatiar  of  propsr^  for  tsn- 
tlMLr— Where,  on  a  statutory  trial  ot 
the  right  of  property  levied  en  br 
attachment,  defendant,  who  m 
claimant's  husband,  appeared  u  a 
witness  for  claimant,  and  admitted 
on  cross-examination  that  he  bourtit 
the  property,  and  was  asked  on  re- 
direct examination  for  whom  the 
property  was  bought,  evidence  thii 
defendant  had  listed  the  propertf 
with  the  tax  assessor  as  his  own  wu 
properly  admitted  to  weaken  the 
force  of  the  husband's  testimony  thut 
the  property  was  that  of  his  wife. 
Arnold  v.  Cofer,  136  Ala.  364.  33  8 
639. 

[b]  Itele  after  date  of  nvpoMd 
Bwr^raff*'— It  may  be  shown  that  de- 
fendant sold  a  part  of  the  mortgaged 
goods  in  the  absence  of  the  claimant 
after  the  date  of  a  supposed  mortfase 
to  claimant,  but  this  Is  admissible 
as  explanatory  of  defendant's  posees- 
aton  and  not  as  a  clreumstaoce  to 
show  the  bad  faith  of  the  mortgsgt 
transaction.  Mayer  v.  Clark,  40  Ala 
259. 

[c]  Vtatsmenta  mads  for  the  p■^ 
poa*  of  obtaining  orsdlt. — Where  de- 
fendant who  had  bought  goods  fron 
plaintiff  on  credit  sold  Uiem  to  sa 
alleged  creditor,  and  plaintiff  at- 
tached them,  plaintiff  wna  properly 
permitted  to  testify  to  statements 
made  by  defendant  to  obtain  credit 
from  plaintiff,  although  the  tnna- 
feree  was  not  present,  where  tfae 
court  instructed  the  Jury  to  consider 
said  testimony  only  as  to  wbeiber 
there  was  a  fraudulent  representa- 
tion to  procure  credit,  and  a  fraud- 
ulent intent  on  the  part  of  defendant 
in  making  the  alleged  sale.  D'Arripo 
v,  Texas  Produce  Co.,  18  Tex.  Civ.  A 
41,  44  SW  531. 

[d]  A  olalm  of  oxenntloaa  by 
fendant,  which  was  contemporaneow 
with  hie  sale  of  the  attached  goods 
to  plaintiff  and  defendant's  fallom- 
was  properly  admitted. in  evidence  oa 
the  trial  of  the  right  of  property  be- 
tween the  claimant  and  plaintiff  uiat> 
tachment.  Welnsteln  v.  Yielding,  llr 
Ala.  347.  62  SW  691. 

re]  Declarations  of  dofeadamt. 
made  In  the  presence  of  the  ^ 
»a.t,  are  not  admissible  against  IM 
claimant.  Vermillion  v.  Parsons.  11| 
Mo.  A.  260,  94  SW  289. 

8.  McCrae  v.  Young,  48  Ala,  In 
Derrett  v.  Alexander,  25  Ala.  >R 
Fontaine  v.  Beers,  19  AUu  TZIj 
French  v.  Sale,  60  UlBS.  61C. 

9.  Smith  V.  Hal  re.  58  Ga.  446.  _^ 

10.  Fontaine  v.  Beers^  19  Ala.  TA 

11.  PuUiam  Newberry.  41  All. 
168.  . 

tal    A  rnlniB  ItanA  maatmM  W 
t  Mudaat,  which  does  Ml 


For  latw  cai— ,  dtveloyawste  and  tfbaafae  In  tbe  taw  see  eumvlatlTe  Annotation*,  eame  titles  iw^e  and  note  nvmber. 
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[f  889]  bb.  Claimant.  Declarations  of  a  elaim- 
snt  tending  to  prove  the  validity  of  his  title  to 
property  in  controversy  are  not  admissible  in  hia 
favor,**  bat  bis  admissions  or  declarations  deroga- 
tory to  his  claim  or  title  are  admissible  in  evi- 
deuee  against  him.^' 

[i  890]  cc  Person  in  Possession  of  Pn^erty. 
The  testimony  of  a  witnesd  that  be  held  prasession 
of  the  goods  for  claimant  bnt  not  for  attachnuoit 
defendant  is  admissible  when  the  title  of  the  latter 
is  not  well  established." 

[(  891]  (c)  Affidavit  and  Bond  of  Olainunt 
The  affidavit  and  bond  given  by  claimant  ftur 
the  redelivery  of  the  property  ^*  are  admissible  for 
pl&intiff  in  attachment  to  prove  the  levy. 

[$  892]  (d)  Proceedings  in  Attachment—aa. 
Writ  In  a  statutory  trial  of  the  right  of  property 
the  writ  of  attachment  is  admissible  in  evidence 
a^inst  elaimant,^'  and,  if  it  is  lost,  its  exirtenee 
and  contents  may  be  proved  by  secondary  evi- 
dence.** 

[i  893]  bb.  Inventory  or  AppralaaL  An  in- 
ventory or  ^ipraisal  attached  by  the  levying  of- 
fieer  to  the  return  of  a  levy  nnder  an  attachment 
and  made  a  jwrt  thereof  is  eon^tent  evidoiee  in 
■  claim  snit  instituted  to  determine  the  rights  of 


the  parties  to  the  prt^erty  levied  on,*'  as  tendij^ 
to  prove  the  value  of  the  property.^^ 

894]  CO.  Jndgmant.  Inaanneh  aa  the  question 
of  the  validity  or  invalidity  of  attachment  plain- 
tiff's claim  against  defendant  does  not  arise  on  the 
trial  of  the  right  of  pn^rty,^'*  it  has  been  held 
that  a  judgment  in  an  attachment  suit  would  be 
inadmissible  as  evidence  against  claimant  in  a  trial 
of  the  right  of  property.^ 

[i  my  (e)  Kattos  Occvning  after  Attach- 
ment. As  a  rule,  evidence  of  matters  occurring 
after  the  attaehment  of  the  property  is  not  admis- 
sible in  a  proceeding  to  try  the  right  of  a  claimant 
thereto,^  at  least  where  snob  matters  have  not  been 
specially  pleaded.'* 

H  896]  (f)  Belatiooahip  of  Olaimant  and 
Debtor.''  Evidence  of  the  relationship  between  the 
intervener  and  one  of  defendants  in  attachment  has 
been  held  inadmissible  against  tbe  intervener,"  bnt 
there  is  also  authority  for  a  contrary  view." 

[i  897]  (g)  To  Oontndict  Officer's  Satnni.  The 
return  of  the  levying  officer  to  the  attachment  is 
not  conclusive  against  an  intervenii^  claimant  of 
the  property  levied  on,  and  evidence  contradicting 
such  return  may  be  introduced  on  behalf  of  such 
claimant.*' 


in  express  terma  assert  that  he 
claims  or  has  an  Interest  in  the  at- 
tacbmant  property,  is  not  admissible 
In  evidence  asalnst  a  claimant  aa 
proof  of  defendant's  title  to  the  prop- 
my  at  the  time  of  the  levy,  wrlght 
T.  Smith,  S6  Ala.  514. 

[b]  Vhere  attacTimsnt  salt  Mtd  In- 
terplMb  Med  toffether. — ^Where  a 
third  person  flies  an  Interplea  In  an 
attachment  suit,  claiming  the  prop- 
erty by  purchase,  and  the  issues  both 
on  the  attachment  and  the  Interplea 
u-e  tried  together.  It  Is  not  error  to 
idmlt  evidence  of  acts  of  the  debtor 
Lfter  said  sale  showing  a  fraudulent 
Intent  on  his  part  in  making  It,  the 
ividence  being  competent  as  against 
lefendant  uirl,  etc.  Co.  v.  Beal, 
ilc.  Grocer  Co.,  64  Ark.  373,  42  SW 
164. 

Ic]  Statamsnte  br  ths  attaohuent 
Isf a&aaat  to  ths  attaohiny  creditor 

LS  to  his  own  financial  condition  are 
learaay,  not  pertinent,  and  highly 
irejudlclal  to  the  Interpleader.  Tor- 
«yson  V.  Turnbaugh,  106  Mo.  A.  489, 
3  SW  1002. 

la.  Barber  v.  Klnard.  (Miss.)  4  S 
ii.  Bat  ae«  Blartln  v.  Duncan.  181 
n.  120,  S*  KB  908  [aff  79  lU.  A. 

277. 

13.  Bleven  Freer,  10  Oal.  172; 
fright  V.  Tanner,  92  Minn.  94,  99  NW 
12. 

[a]  niB  no*  bM  bMB  i99lMI  to 
writlns  executed  by  the  Inter- 
leader  anthorlslng  her  attorney  to 
ithdraw  her  plea  and  allow  Judg- 
tent  to  go  against  her.  Sawyer  Pa- 
Br  Co.  V.  Uangan,  68  Mo.  A.  1. 

fb]  AAsaisalon  of  posaemlOB  bjr 
"■^ftnt  In  attlMThwiTnt. — An  admls- 
on  by  claimant  that  attachment  de- 
mdant  was  In  possession  at  the  time 
!  the  levy  would  place  upon  him  the 
irden  of  proof,  and  it  would  be  in- 
unbent  upon  him  to  show  that  such 
Mwesslon  was  not  Inconsistent  with 
Is  own  claim.  People's  Nat  Bank  v, 
arper.  114  Ga.  «03,  40  SB  717  [clt 
lehardaon  v.  Subers,  82  Ga,  437.  9 
a  172]. 

tc)  AdJulMdon  tliat  mopsvtr  suV 
t  to  «KMnitloa  against  defendant.-^ 

claimant,  by  admtttlng  that  land 
rled  upon  under  an  execution  on  a 
dgment  In  attachment  against  a 
nresldent  was  prima  facie  subject 

that  execution,  does  not  thereby 
Imtt  that  attachment  defendant  was 

pomeaaion  when  the  attachment 
LS  levied,  or  that  the  levy  was 
gal.    Naw  Stngland  Mortg.  Secorlty 


Co.     Watson^9  Oa.  781,  S7  SB  160. 
Max  vTVatklns,  80  Oa.  688. 
IB.    Guy  V.  Lee^  81  Ala.  163,  2  8 
278. 

16.  Guy  V.  Lee,  81  Ala.  163,  2  S 
273;  Uayer  v.  Clark,  40  Ala.  259; 
Henderson  v.  Montgomery  Bank,  11 

Ala.  855. 

17.  Ouy  V.  Lee,  81  Ala.  168,  2  S 
^78  [clt  Mayer  v,  Clark,  40  Ala.  269; 
Lianler  v.  Montgomery  Branch  Bank, 
18  Ala.  6251;  Sheldon  v.  Relhle,  2  111. 
619.  See  also  Harris  v.  Dougherty, 
74  Tex.  I,  11  SW  921,  16  AmSR  812. 

[a]  TaUnre  to  Introdnoe  writ. — 
As  the  validity  of  the  writ  should  not 
be  contested  except  by  a  special  plea 
pointing  out  the  grounds  relied  on  for 
Its  Invalidity,  a  failure  to  Introduce 
the  writ  In  evidence,  where  claimant. 

f leads  a  general  denial,  la  no  ground 
or  reversing  a  Judgment  In  favor  ot 
the  attaching  party.  Fort  Worth 
Pub.  Co.  V.  Hltson,  80  Tex.  216.  14 
SW  848,  16  SW  651. 

18.  X>erett  V.  Alaxander.  25  Ala. 
266. 

IS.  Schloss  V.  Znman,  129  Ala.  424, 
30  S  667. 

ao.  Schloss  V.  Inman.  129  Ala.  424, 
30  8  667;  Roswald  v.  Hobble,  86  Ala. 
78,  4  S  177,  7  AmSR  23.  See  also 
Valdosta  Mercantile  Co.  v.  White,  66 
Pla.  704,  47  S  961.  Contra  Leeser  v, 
Boekhoff,  88  Mo.  A.  223  [aff  reh  88 
Mo.  A.  448]. 

fll.  ZMws  om  txlaa  of  tight  of 
Iffouaitf  see  supra  I  884. 

aS.  I^Uaferro  v.  Lane,  28  Ala.  369. 
See  also  French  v.  Sale,  60  Miss.  B16 
(holding  that,  under  the  proper  pro- 
cedure In  Mississippi,  the  Judgment 
in  favor  of  attachment  plaintiff 
against  attachment  defendant  is  a 
part  of  the  record  In  a  trial  of  the 
right  of  property  against  a  claimant 
and  need  not  be  offered  In  evidence). 

83.  See  Arnold  v.  Cofer.  135  Ala. 
364,  83  8  639;  Wollner  v.  Lehman,  86 
Ala.  274,  4  S  643. 

[a]  BUI  of  sale  dated  after  levy,— 
A  bill  of  sale  offered  for  the  pur- 
pose of  showing  that  the  title  to  the 

Sroperty  levied  on  is  fn  the  claimant 
I  prima  facie  Irrelevant  where  it 
bears  date  after  the  levy.  Fontaine 
v.  Beers,  19  Ala.  722. 

[b]  A  reoe^ted  hill  for  the  prop- 
erty dated  after  the  levy  thereon  Is 
not  admissible  on  behalf  of  the 
claimant.  Arnold  v.  Cofer,  186  Ala. 
864,  8S  S  539. 

84.  Piano  Mfg.  Co.  v.  Cunning- 
ham, 73  Mo.  A.  876   (holding  that. 


where  an  attachment  against  the 
landlord  is  served  on  growing  crops 
in  possession  of  the  tenant,  evidence 
offered  at  the  trial  that  the  sheriff 
had  subsequently  turned  over  part 
of  the  attached  crop  to  the  landlord 
Is  not  admissible  under  a  general 
denial  to  the  tenant's  Interplea,  since 
that  was  a  matter  occurring  after  the 
Institution  of  the  attachment,  and 
must  be  specially  pleaded). 

86.  As  to  meaAersUp  la  aam* 
church  see  Albert  v.  Besel,  88  Mo. 
lEO  supra  {  887. 

88.  Baum  v.  Sanger,  (Tex.  Civ.  A.) 
49  SW  650  (brothers-in-law). 

87.  See  Porterfleld  v.  Greenwood, 
10  La.  Ann.  51:  Wright  v.  Tanner, 
92  Minn.  94,  99  NW  422. 

[a]  B^tionahlp  as  bearing  on 
fVaad^The  fact  that  defendant  In 
attachment  la  a  son  of  the  claimant 
la  not  of  Itself  evidence  of  fraud  In 
a  transfer  from  defendant  to  claim- 
ant.   Splawn  V.  Martin,  17  Ark.  146. 

88.  Burgert  v.  Borchert,  69  Mo. 
80.  85. 

"There  was  no  error  In  the  refusal 
to  Instruct  that  the  sheriff's  return, 
showing  who  had  possession  of  the 
goods,  at  the  time  Of  the  levy  of  the 
writ  thereon,  was  conclusive  upon 
the  Interpleaders.  They  were  not, 
In  strictness,  such  parties  to  the  suit 
as  to  whom  the  return  of  the  officer 
Is  conclusive.  The  right  to  Inter- 
plead l8  In  the  nature  of  an  action 
of  replevin  enn-afted  upon  a  suit  by 
atta<umnent  if  the  Interpleaders 
had  neglected  to  avail  themselves  of 
their  statutory  privilege  of  filing  an 
interplea,  no  doubt  would  be  enter- 
tained, but  that  they  might  still  as- 
sert their  claims  to  the  property 
seized  in  an  action  of  replevin;  and 
when  ao  asserting  their  claim,  in 
such  action,  It  Is  equally  free  from 
doubt,  that  the  return  of  the  sheriff 
In  the  attachment  suit  would  not  be 
held  as  conclusive  against  them,  but 
only  as  prima  facie  evidence  of  the 
matters  It  contained;  as  this  Is  the 
rule  which  prevails  where  the  mat- 
ters returned  come  collaterally  In 
issue,  and  where  the  right  of  third 
parties  are  Involved.  (Crocker  on 
Sheriffs.  I  45.  and  cases  cited.)  This 
being  the  case,  it  cannot  with  any 
show  of  reason  be  urped  that  the 
mere  fact  that  the  Interpleaders  had 
chosen  to  avail  themselves  of  their 
statutory  privilege  In  the  action  of 
attachment  should  debar  them  from 
the  introduction  of  evidence  contra- 
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[§§  898-901 


[i  898]    (fa)  To  Show  Fraod— M.  Ik  Jndcment 

The  elaimant  may,  on  framing  the  proper  issue, 
show  that  the  jud^ent  obtained  by  the  attaching 
creditor  against  the  debtor  was  obtained  by  colla- 
sion  and  uraud.^* 

[$  899]  bb.  In  Defendant's  AcaaisitlcnL  of  Fro]^- 
«r^.  If  claimant  alleges  that  attachment  defendant 
obtained  the  goods  from  him  through  fraud,  collec- 
tions made  and  disposition  of  assets  by  defendant 
prior  to  the  levy  are  competent  and  admissible,'" 
and  claimant  may  likewise  testify  to  statements  made 
by  defendant  to  obtain  such  credit  from  him.'^ 

[t  900]  cc  In  Transfer  to  Olaimant  Evidence 
tending  to  show  that  the  title  of  the  interpleader 
was  fraudulently  acquired  is  admissible,'*  although 
in  some  jurisdiction  b  attaching  plaintiff  must  prove 
defendant's  indebtedness  to  him  before  he  can  at- 
tack the  bona  fides  of  the  transfer.''  The  fraud 
must  be  proved  by  evidence  other  than  the  affidavit 
for  attachment,  whieli  in  some  jurisdietions  is  held 
inadmissible  for  that  purpose;"  and  on  the  other 
hand  claimant  cannot  in  rebuttal  introduce  his  pe- 
tition filed  in  an  action  against  his  debtor  in  a  suit 
to  which  attaching  creditor  was  not  a  party  show- 
ing the  consideration  paid  for  the  property.'^ 

901]  (i)  To  Show  Indebtedness  to  Olaimant. 
The  account  books  of  defendant  in  attachment  have 
been  held  admissible  to  show  the  existence  and 
amount  of  his  indebtedness  to  the  intervening 
elaimant.'* 


dlctorr  of  the  sheriff's  return,  with 
the  Use  force  and  effect  as  when  In- 
troduced for  the  same  purpose  In  an 
action  of  replevin.  In  a  word,  the 
form  of  the  action  would  not  changd 
the  rules  of  evidence,  nor  render  that 
conclusive,  which  otherwise  would 
only  be  prima  facie."  Burgert  v. 
Borchert,  %9  Mo.  80,  86. 

39.  Still  V.  Focke,  66  Tex.  716,  2 
SW  69. 

30.  Wollner  v.  Lehman,  86  Ala. 
274,  4  S  643.  See  also  La  Pltte  v. 
McNeel  Marble  Co.,  88  S.  C  S78,  70 

8E  1013. 

[a]  Traasaotloiui  anhseaaent  to 
the  levT  cannot  be  shown.  Wollner 
V.  Lehman.  85  Ala.  274,  4  S  643.  See 
generally  supra  S  89S. 

81.  D'Arrlgo  v.  Texas  Produce  Co.. 
18  Tex.  Civ.  A.  41,  44  SW  631. 

Acts  oc  dMlamtlow  of  d^endaat 
la  »ttacdim«rt  ffOMcallr  >«•  aupra  i 
888 

aa.  Mankato  First  Nat.  Bank  v. 
Kansas  City  Lime  Co.,  43  Mo.  A.  661. 

fa]  AppUcatloas  of  ml*. — (1) 
Where  a  oank  Intervenes,  claiming 
to  have  purchased  the  attached 
pr<n>erty  of  defendant  in  payment 
ana  satisfaction  of  all  claims  held 
by  It  against  him,  questions  tending 
to  bring  out  the  bona  fldes  of  the 
transaction  are  admissible.  Deere  v. 
Wolf,  77  Iowa  115.  41  NW  688.  (2) 
It  was  eminently  proper  to  ask  the 
husband  and  agent  of  the  Interplead- 
er what  he  had  said  about  this  not 
being  the  first  sale  he  had  attached 
as  a  "humbug  sale."  Meyberg  v. 
Jacobs,  40  Mo.  A.  128. 

[b]  Tha  fact  that  defMdaat  ia  a 
■on  of  the  IntmaeadST  Is  not  In  It- 
self evidence  of  fraud.  Splawn  v. 
Martin,  17  Ark.  144. 

83:  Campbell,  etc»  Co.  v.  Ross, 
187  111.  553,  58  NE  599  [aff  86  Til.  A. 
3581;  Springer  v.  BIgford,  180  111. 
495.  43  NE  751  [aff  55  HI.  A.  ISSj; 
Commercial  Nat  Bank  v.  Cannlff,  61 
ni.  A.  579  [aff  151  111.  329,  87  NE 
8981. 

[al  The  affidavits,  bonds,  and 
other  papers  In  attachment  are  not 

evidence  of  such  Indebtedness.  Tost 
Mfg.  Co.  v.  Alton,  168  111.  564,  48  NE 
176. 

84.  Dolllns  V.  Pollock.  89  Aia.  861, 
7  S  904:  Albert  v.  Besel,  88  Mo,  ISO. 


SB.  Howard  v.  Parka.  1  Tex.  Civ. 
A.  608,  21  SW  289. 

88.  Broach  v.  Wortheimer>Swarts 
Shoe  Co.,  (Miss.)  21  8  30O. 

87.  See  supra  I  866. 

88.  Selsel  v.  Folmar,  108  Ala.  491, 
15  S  860;  Starnes  v.  Allen,  58  Ala. 
316;  Tomllnson  v.  Collins,  20  Conn. 
364;  Thompson  v.  Waterman,  100  Qa. 
586,  28  SE  286  [cU  Moody  v.  Travis, 

76  Ga.  8321;  ConnersviHe  Buggy  Co. 
v.  Lowry,  104  Mo.  A.  186.  77  SW  771. 

[a]  Bale  does  not  preolodo  olaim- 
ant from  showtnc  sonro*  of  Utl*  la 
third  porsoa. — An  Intervener  may 
show  In  the  prosecution  of  his  claim 
that  before  the  attachment  Issued 
defendant  had  sold  the  property  to 
persons  from  whom  claimant  pur- 
chased It.  In  such  case  he  does  not 
claim  the  property  as  that  of  a  third 
person.  His  object  in  producing  the 
evidence  Is  simply  to  show  that  de- 
fendant had  parted  with  his  Interest 
before  the  Issue  of  attachment.  It 
Is  necessary  for  the  intervener  to 
show  his  claim  of  title,  but  there  Is 
no  good  reason  why  he  should  be 
precluded  from  showing  that  the 
property  had  ceased  to  belong  to  de- 
fendant and  was  owned  by  persons 
from  whom  the  Intervener  derived 
his  title.  Shields  v.  Perry,  16  La. 
468. 

89.  Wollner  v.  Lehman,  86  Ala. 
274,  4  S  643;  Jackson  v.  Bain.  74  Ala. 

328. 

«0.  Xnventoxr  or  avpralsal  M  «▼!- 
dsnos  of  Tslva  see  supra  {  898. 

41.  Wollner  v.  Lehman,  85  Ala. 
274,  4  S  643;  Roswald  v.  Hobble,  85 
Ala.  73,  4  S  177,  7  AmSR  28:  Ohde 
V.  Hoffman.  (Iowa)  90  NW  760  (evi- 
dence of  price  at  sheriff's  sale}.  But 
see  Hill  V.  Gardner,  36  Wash.  S29, 

77  P  SOS  (estoppel  to  dispute  value 
as  alleged  In  clalmsnt's  affidavit  and 
undertaking). 

Ta]  Where  no  formsl  Issne  m  to 
valna*— Under  Colo.  Gen.  St.  9  2011, 
which  provides  for  summarv  pro- 
ceedings to  try  the  title  to  property, 
and,  if  found  to  be  In  claimant,  for 
the  assessment  of  damages  and  for 
costs,  the  court,  having  found  the 
title  to  be  In  claimant,  may  reoelve 
evidence  as  to  the  value  of  toe  goods, 
although  no  formal  Issue  of  value  ts 
raised  by  the  pleadings.    Sehluter  v. 


[i  902]   (j)  To  Shov  Tftl«  ilk  Third  P«rm.  ii 

an  intervening  claimant  of  pn^>ert7  must  lewiei 
on  the  strength  of  his  own  title,'^  any  evidence 
tending  to  show  title  in  a  third  person  not  con- 
nected  with  the  suit  is  inadmissible  on  his  bdudf," 
unless  in  some  proper  way  be  connects  hiiuelf 
with  sneh  outstanding  title." 

[i  903]  (k)  To  Show  Valiu  of  Property."  Eri- 
dence  of  the  value  of  the  property  attached  is  nle- 
vant  and  admiBsible  in  a  suit  or  proceeding  be- 
tween the  attaching  creditor  and  a  claimant  of  the 
property,^^  and  may  be  offered  by  either  party." 
If  attachment  plaintiff  fails  to  recover  judgment 
exclusion  of  such  evidence  would  not,  however,  be 
an  error  for  which  he  eould  complain,^'  altfaoogfa, 
if  the  validity  of  the  ccmveyanoe  to  elaimant  is  as- 
sailedr  its  exclusion  would  be  reversible  error.** 
j  9041  (4)  Weight  and  Sufficiency— (a)  OnBe- 
'  of  Attaching  Oreditor  Oonerally.^o  Where  tbe 
return  of  the  levy  under  the  attachment  does  not 
recite  that  the  property  was  found  in  the  posses- 
sion of  defendant  in  attachment,  the  attaching  ere<l- 
itor  successfully  carries  the  burden  of  proof 
showing  af^nnatively  that  defendant  in  attaebmeot 
was  vested  with  the  title  to  such  property  at  or 
before  the  time  of  the  levy.**  It  has  be«i  held 
that  plaintiff  in  attachment  makes  out  a  prima  facie 
case  when  he  shows  his  judgment  and  that  the 
property  attached  was  in  the  possession  of  defend- 
ant at  the  time  the  levy  was  made;^'  but  tiiere  is 

Jacobs,  10  Colo.  449,  IS  P  813  t^PI^ 
Turner  v.  Lytle.  SO  Md.  1991. 

40.    Roswald  T.  Hobble,  85  Ala.  Tl, 
4  S  177,  7  AmSR  88. 

43.  Roswald  V.  Hobble  86  Ala.  71, 
4  S  177.  7  AmSR  88.  "    —  * 

44.  Roswald  v.  Hobble,  86  Ala.  71 
4  S  177,  7  AmSR  23. 

46.  [a]  amaenoo  held  nfldot 
to.  support  TsrOlot  for  plalsUff  li 
atlaohmetit. — British,  etc,  Morif. 
Co.  v.  Cody.  135  Ala.  022.  33  S  S« 
(holding  that,  where,  on  a  trial  of 
the  right  of  property  levied  on  itT 
attachment,  the  attachment  plalnttll 
Introduces  the  sheriff  who  swem 
that  he  levied  on  the  property  while 
on  the  land  cultivated  by  the  attach-, 
ment  defendant,  the  property  belt*! 
a  part  of  defendant's  crop,  and  al» 
testlflos  as  to  the  value  of  the  proin 
erty,  this  makes  a  prima  fade  caH): 
Sargent  v.  Cameron.  11  Colo.  A  S«j 
53  P  394;  Kelley-Stelnmets  Uqwc 
Co.  V.  Haugen,  109  Minn.  129,  131 
NW  81  <whera  the  evidence  was  beM 
to  require  a  finding  that  the  lev] 
under  the  writ  of  attachment  -wM 
prior  In  point  of  time  to  a  bm  m 
sale  under  which  the  tnterveoe^ 
claimed). 

[b]  Bviaeao*  held  tarafltaieBL-i 
Thomas  v.  Brown,  168  Ifo.  A.  Ml 
154  SW  428;  Ottumwa  Nat,  Bank  1 
Totten.  114  Ho.  A.  97.  89  SW  I 
(holding  that,  where  the  right  i 
the  lnt«9lead«r  la  predicated  sold 
on  his  mortgage  from   the  dftota 

filalntiff  may  overcome  this  by  sboi 
ng  that  It  was  boldine  the  propMl 
as  pledgee  of  the  debtor  at  tbe  tia 
of  the  mortgage  by  the  debtor  to  U 
interpleader);  F.  O.  Sawyar 
Co.  T.  Hangan.  68  Ho.  A.  1:  HSller 
Campbell  Commn.  Oo,.  18  OkL  75, 
P  S07  (evidence.  In  attaobment  f 
money  loaned,  held  to  warrant 
finding  that  It  went  Into  the  cat! 
attached):  North  America  Nmt.  B« 
V.  Thomas,  80  R.  I.  294.  74  A  IM 
Tillman  v.  Pletched,  78  Tox.  673. 
SW  161;  Floege  "v.  Wledner.  77  r% 
811,  14  SW  188:  Taylor  v.  BuO 
(Tex.  Civ.  A.)  168  KW  1M4;  Res^ 
V.  Moore.  (T«x.  ClT.  A->  SO  S 
956. 

46.  American  Nat.  Bank  x.  L 
124  aa.  863,  63  SB  268. 

47.  CurtlB  V.  Wortsm&n,  2$  P 
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also  authority  for  the  view  that  he  moBt  «l80  prove 
that  the  property  in  controversy  belonged  to  at- 
tacliQjent  defendant  at  the  time  of  the  levy.*^  It 
is  not  necessary  for  plaintiff  in  attaobment  to  intro~ 
dsce  evidence  to  show  the  levy  of  the  attaohmoat/' 
or  offer  in  evidence  the  record  of  the  attaohment 
suit  ■f^"  nor  need  be  show  that  he  is  a  creditor  in  good 
foitfa  until  his  bona  fides  is  questioned."^ 

[i  905]  (b)  On  Behalf  of  OUiinaiit  O^nenlly." 
While  a  claimant  of  attached  pn^erty  must  re- 
cover on  the  strength  of  his  own  title,""  he  is  not 
reqnired  to  prove  his  title  beyond  a  z«asonable' 
doabt,^  and,  although  his  evidence  is  such  that  a 
demurrer  might  be  aostuned  thereto;  yet,  if  the 
creditor's  evidenoe  shows  for  claimant  a  prima 


facie  eaae  of  ownership,  the  judgment  must  be  in 
his  favor.""  It  is  incumbent  upon  claimant,  how- 
ever, to  show  that  he  aequired  bis  title  prior  to  the 
interposition  of  bis  claim,"'  and  where  there  is  evi- 
dence that  claimant  acquired  bis  title  fraudulently 
it  is  error  for  the  eourt  to  direct  a  verdict  in  bis 
favar."^  Where  a  claimant  interposes  a  claim  to 
certain  goods  under  each  of  two  different  attach- 
ments, a  payment  of  the  assessed  value  of  the  goods 
under  one  claim  does  not  of  itself  sustain  his  claim, 
under  the  second  attachment."^ 

Claim  as  fidndary.  If  the  intervener  claims  as 
administrator,  be  must  offer  proof  tending  to  s|iow 
his  authority  as  such,"  wiiile  if  he  elaima  as  a  trus- 
tee for  the  ben^  o£  eraditors,  he  must  show  that 


gJS;  Roberts  v.  Rlngramann,  14K  Ala. 
6TS.  40  S  81. 

[a]  Plaintiff  muat  ahow  that  d*- 
fMidnt  WM  in  poiMCBlon  at  the 

time  of  the  levy  In  order  to  make  out 
a  prima  facie  case.  Rlnperaann  v. 
Wigffs,  (Ala.)  40  a  323. 

[b]  Whm  no  ondlt  ezt«nd«a  Im 
ralUno*  npon  api>ar»nt  ownenluV' — 
A  levy  on  persona!  property  In  the 
poMesslon  of  the  Judgment  debtor 
will  not  be  sustained  as  agralnst  the 
claims  of  the  true  owner  thereof 
where  it  does  not  appear  that  any 
credit  -was  extended  to  such  debtor 
tn  reliance  on  his  ownership  of  the 
property  so  In  his  possession.  An- 
heuser-Busch Brewing  Co.  v.  Kick- 
ham,  119  in.  A.  B8. 

48.  Blliott  V.  Stocks.  B7  AJa,  290 
(holdlne  that  for  this  purpose  he 
may  trace  the  title  from  the  original 
owner  to  defendant  and  show  the 
character  of  the  actual  possession 
to  disprove  the  authority  of  the  one 
actnalTy  In  possession  to  convey  or 
assign  the  property  .to  claimant,  and 
In  such  a  case  any  evidence  as  to  the 
authority  of  the  person  In  actual 
possession  to  convey  the  property,  or 
as  to  the  consideration  of  the  con- 
mance,  is  admissible). 

[a]  Ob  flu  otkw  hantt  It  has  been 
held  that  the  attaching  creditor  need 
not  show  that  the  property  belonged 
to  his  debtor,  hut  It  Is  sufllolent  to 
show  that  It  did  not  belong  to  the 
jntervenor.  Slocomb  v.  Breedlove.  8 
La.  Hi.  28  AmD  13B._^ 

49.  Schamagel  v.  Whltehorst,  103 
Ala-  tW.  IB  S  611  (holding  that, 
where  plaintiff  introduced  evidence 
which  tended  to  show  that  the  prop- 
erty belonged  to  defendant  dehtOT, 
and  also  introduced  claimant  s  affi- 
davit and  bond  which  recited  the 
levy  of  the  attachment  on  the  prop- 
erty at  the  suit  of  plaintiff  against 
defendant,  he  made  out  a  prima  facie 
case,  and  it  was  unnecessary  for  him 
to  introduce  additional  evidence  to 
show  the  levy  of  the  attachment,  the 
recitals  of  the  claimant's  affidavit 
and  bond  estopping  him  from  deny- 
ing the  levy).  „     ,  „ 

so.  SwofCord  Bros.  Dry-(5oods  Co. 
V.  Smlth-McCord  Dry-Goods  Co.,  86 
Fed.  417,  «9  CCA  239  (holding  that 
where  claimants  under  a  chattel 
mortgage  allege  In  their  interpjea 
that  the  mortgaged  property  has  been 
levied  on  by  the  marshal,  under  a 
wHt  of  attachment,  issued  !n  the 
suit  in  which  the  interplea  is  fllad, 
and  admit  in  the  progress  of  the 
trial  that  the  attached  property  and 
that  which  they  claim  is  the  same, 
it  is  not  necessary,  on  the  trial  of 
the  interplea,  for  the  attaching  cred- 
itor to  oner  in  evidence  the  record  In 
the  attachment  suit  to  show  that  he 
has  secured  a  lien,  on  the  prop- 
erty). 

U.  Feterson  v.  Woolery,  9  W^b. 
390.  37  P  4M. 

Oft.  W  MAMWo  hrtd  nflolent 
to  support  or  r^aulre  verdict  for 
claimant.  Oolltn*  County  Nat.  Bank 
V.  Harris,  99  Ark.  4X9.  119  SW  ««£: 
Barke  v.  Sharp,  U  Ark.  433.  115  SW 
245    (holding    that    an  Intervener, 


<Aafmlng  uhder  a  bill  of  sate  regular 
on  Its  face,  was  entitled  to  a  ver- 
dict unless  the  jury  found  that  there 
was  a  contemplated  fraud  on  the 
part  of  the  seller  known  to  iiii.r- 
vener  at  the  time  of  thP  sale):  Rob- 
erts V.  Burr.  185  Gal.  ir.B.  fi7  P  46; 
UcNabb  V.  Brlce,  120  G:\.  747,  4S 
199;  Taylor  V.  Folds.  2  0;i.  A.  ^TiS, 
68  Sm  S88;  Marshalltown  Citv  Nnt. 
Bank  v.  C^rehan,  185  Iowa  230,  ll'i 
NW  793;  O'Malley  v.  Town.slcv,  8S 
Kan.  489,  117  P  1028  (holding  thui. 
In  the  absence  of  any  rebutting  evi- 
dence, the  trial  court  Is  Justified  In 
sustaining  a  motion  made  by  a 
stranger  to  the  action  to  discharge 
land  from  an  attachment  on  the 
ground  that  he  Is  the  real  owner, 
where  the  motion  Is  supported  by 
affidavits  of  the  claimant  and  defend- 
ant that  prior  to  the  levy  defendant 
sold  the  land  and  exeouted  deeds  to 
claimant  which  by  mistake  described 
the  wrong  property) ;  Bowling  t, 
Davis,  103  Ky.  187,  44  3W  64S,  45 
SW  77,  19  KyL  1859  (holding  that 
the  facts  that  a  son  lived  with  his 
father  as  a  member  of  his  family 
on  a  farm  rented  by  the  spn.  that 
the  father  and  the  son  worked  the 
crop,  that  to  the  outside  world  it 
appeared  as  one  family,  and  that  the 
father  was  In  debt  arc  not  sufficient 
to  outweigh  the  testttsony  of  father 
and  son  that  the  son  owned  the  prop- 
erty  In  dispute,  consisting  of  stock, 
crops,  and  produce  raised  on  the 
farm):  Edwards  v.  Cloyd.  8  KyL 
300;  Kiewel  v.  Tanner,  lo5  Minn.  SO. 

117  NW  281,  25  LRANS  772;  Brewer 
V  Gates,  (Miss.)  31  S  205  (holding 
that,  where  a  brick  kiln  which  the 
debtor  had  made  on  the  land  of  an- 
other, was  attached,  and  tfie  land- 
owner claimed  the  property,  and 
there  waa  evidence  that  the  debtor 
had  told  the  owner  of  the  land  to 
take  the  kiln  In  payment  for  sup- 
piles,  and  that  he  had  Immediately 
taken  possession  and  burned  the 
brick,  the  direction  of  - a  verdict  for 
the  attachment  plaintiff  was  errone- 
ous); Hahn  v.  Kats,  (Miss.)  24  S 
904;  Rioa  V.  SaUy,  17<  Mo.- JOT,  75 
SW  398:  Levlnaon  v.  Godfrey,  79  K. 
J.  L.  212,  74  A  278  (holding  that, 
where  on  attaDhment  the  property 
was  claimed  under  a  conditional  sale 
alleged  to  have  been  made  several 
months  before,  and  the  claimants 
proved  the  bill  of  sale,  and  that 
moneys  were  due  to  tkem  thereun- 
der by  defeitdant,  and.  the  bill  pro- 
vided that,  until  payment  In  full,  the 
goods  were  to  remain  the  property 
of  the  venders,  and  on  default  they 
should  have  the  right  to  take  pos- 
session of  the  property,  the  direction 
of  a  verdict  for  claimant  was  war- 
ranted): Aber  V.  Twiohell,  17  N.  D. 
229,  116  NW  95  (evldeno«  held  to 
shf>w  delivery  of  a  bill  of  sale  to 
claimant  as  purchaser  of  the  prop- 
erty In  accordance  with  the  intent 
of  the  grantor);  Osgood  v.  Osgood,  35 
Or.  1,  56  P  1017  (evidence  sufllolent 
to '  sh6w  knowledge  bv  creditor  of 
wife's  equities):  Rogers  v,  Schadt, 

118  pa.  617.  67  A  919;  Hargadlne 
T.  Davis,  (Tas.  Civ.  A.)  S4  8W  tit. 


[bl    Brtdeaos  kMd  InswBolsmt  to 

require  or  support  verdict  for  claim- 
ant. Central  of  Georgia  R.  Co.  v. 
Kvans,  183  Ga.  639.  66  SB  788  (hold- 
ing that,  where  an  attachment  to 
recover  a  debt  against  a  nonre.<4ldent 
railway  company  was  levied  on  its 
car  in  this  state,  and  a  resident 
railway  company  filed  a  claim  there- 
to, and  the  undisputed  evidence 
showed  that  claimant  had  the  car  in 
possession  under  a  contract  of  hire 
with  defendant  In  attachment,  and 
the  car  was  an  empty  freight  car, 
ajid  all  use  thereof  by  the  claimant 
under  the  contract  had  ceased,  and 
nothing  remained  to  be  done  except 
to  return  It  to  the  owner,  judgment 
against  claimant  was  sustained  by 
the  evidence):  Witherapoon  v.  Swift. 
112  Ga.  689.  37  SB  976  (holding  that 
a  claim  In  resistance  of  a  levy  of 
attaohment  Is  properly  dismissed 
where  it  Is  evidenced  only  by  a 
paper  purporting  to  be  an  affidavit, 
but  not  attested  by  an  officer);  West- 
ern Grocer  Co.  v.  Alleman,  81  Kan. 
900.  106  P  997.  135  AmSR  398.  27 
LRANS  620  (hearing  upon  affida- 
vits); McManuB  v.  West,  1  Rob.  (La.) 
462;  Kelley-Stelnmeta  Liquor  Oo.  v. 
Haugen,  109  Minn.  129.  123  NW  41; 
Hanalan-Buck  Mfg.  Co.  v.  Wendel- 
kln  Constr.  Co.,  124  Mo.  A.  S49.  101 
SW  702  (evidence  Insufficient  to  show 
possession  by  interpleader  claiming 
as  chattel  mortgagee);  Wear  v.  San- 
ger. 16  Mo.  A.  S48;  Goldstein  v.  Gold- 
man,  74  App.  DIv.  356,  77  NTS  699: 
Sx  p.  Torke.  94  S.  C.  40,  75  SE  211 
[reh  den  77  SS  4Q2];  Livingston  v. 
Gamble-Robinson  Commn.  Co.,  73 
Wash.  268.  181  P  818. 

S8.    See  supra  {  866. 

64.  WoUner  v.  Lehman,  SB  Ala. 
274.  4  S  648;  Westervelt  v.  Phelps, 
171  N.  Y.  212,  63  NE  963. 

[a}  Th«  mere  fact  that  lafeeriflead- 
er  Is  a  relative  of  defendant  does  not 
require  of  him  a  clearer  proof  of 
title.  Troy  Fertilizer  Co.  v.  Norman. 
107  Ala.  667.  18  S  201. 

[b]  If  the  interpleader  makes  ovfe 
a  mima  faoAs  ease  arldeBo*  in  re- 
buttal, from  which  a  Jury  might  In- 
ter that  he  had  knowlMge  of  the 
attachment  debtors'  fraud,  does  not 
destroy  the  Interpleader's  whole  case 
or  authorise  the  court  to  direct  a 
verdict  against  him.  John  Deere 
Plow  Co.  V.  Sullivan,  168  Mo.  440, 
59  SW  1005. 

B5.  Baer  v.  Groves,  46  Mo.  A. 
246. 

[a]  Tor  ezampls^  this  would  be 
true  where  plalntltTs  evidence  showed 
interpleader  to  have  been  In  posses- 
sion of  the  attached  goods.  Baer  v. 
Groves,  46  Ho.  A.  245. 

Se.  Seisel  V.  Folmar,  103  Ala.  491, 
15  S  860;  Foster  v.  Goodwin,  82  Ala. 
384;  2  3  895;  McLoughlan  v.  Kough, 
t  Newfoundl.  205. 

07.   Meridian  Fertiliser  Factory 
Bush.  77  Miss.  697.  27  8  646:  Burns 
V.   Woolery,   16   Wash.   1S4,   46  P 
894. 

.  88.  Dwrett  T.  Alexander,  26  Ala. 
266. 

.  se.  Sammis  V.  HItt.  112  Iowa  ««4, 
84  NW  946. 
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there  aitt  other  erediton  than  attaehment  plain- 
tiff." 

Where  the  claimant  i^egea  fraud  on  the  part  of 
the  attachment  debtor  evidence  of  a  general  nature 
founded  largely  upon  supposition  urill  be  insnffl- 
eient  on  his  part.'^ 

A  mere  shoifdng  of  admissions  of  defendant  in 
favor  of  claimant's  title  and  a  surrender  of  pos- 
session to  claimant  a  few  hours  before  the  levy 
does  not  overeome  the  prima  facie  case  which  the 
possession  by  attaehmmt  defendant  on  the  date 
of  the  levy  and  for  some  time  previous,  and  the  use 
of  the  property  apparently  as  his  own*  makes 
against  claimant." 

[$  906]  (c)  As  to  Identity  of  Pr^erty.  If  claim- 
ant admits  in  the  progrew  of  the  trial  that  the 
attached  property  and  that  which  he  claims  is  one 
and  the  same,  it  is  not  necessary  for  the  attaching 
creditor  to  offer  in  evidence  the  record  in  the  at- 
tachment suit  to  show  that  he  has  secured  a  lien  on 
the  ^operty.*'    The  property  covered  by  a  mort- 

fage  conveying  "all  the  dry  goods,  groceries,  etc., 
ept  in  stock  at  the  storehouses  and  warerooms" 
of  the  mortgagor,  at  a  certain  place,  was  sufficiently 
identified  in  an  interplea  by  the  mortgagee  in  at- 
tachment against  the  mortgagor  by  a  trowing  that 
there  was  but  one  store  at  such  phuie  and  that  the 
sheriff  attached  all  the  goods  therein.'^ 

[i  907]  (d)  As  to  Ownership  of  Property.  An 
admission  by  the  claimant  that  the  property  at- 
tached is  that  of  defendant  in  attachment  is  prima 
facie  evidence  against  the  elaamant  on  the  question 
of  owoership."^  Where  the  levy  of  attaobment  does 
not  recite  that  the  property  was  found  m  the  pos- 
session of  defendant  at  the  time  of  the  levy,  plain- 
tiff successfully  carries  the  burden  of  proof  by  show- 
ing a£Brmatively  that  defendant  in  attachment  was 
rested  with  title  at  or  before  the  time  of  the  levy. 
A^rdingly,  when  sneh  proof  was  made,  the  trial 
judge  did  not  err  in  refusing  to  dismiss.**  The 
facts  that  the  purchaser  of  chattels  at  an  ezeeution 
sale  wag  a  brother-ia-law  of  the  exeeution  debtor, 
that  the  debtor's  father-in-law's  name  was  on  tike 
door  where  the  goods  were  kept  by  the  purchaser, 
that  the  latter  was  not  engaged  in  a  business  to 
which  the  chattels  would  be  suited,  that  the  debtor 
bad  them  in  his  possession  and  was  selliiu;  them 
at  the  time  plaintiffs  attached  them  aa  the  debtor's 
property,  and  that  the  debtor's  brothers  seetured 


the  purchaser's  bond  to  retain  the  property,  han 
been  held  not  evidence  of  a  transfer  of  the  property 
from  the  purchaser  to  the  debtor  after  the  eiecn- 
tion  sale  so  as  to  warrant  an  attachment  of  it  as  the 
property  of  the  debtor.''  Where  the  debtor's  title 
to  property  attached  is  shown  only  by  slight  ei> 
eumstances  and  opinions  of  witnesses,  and  the  nn* 
impeached  evidence  of  the  claimant  is  unequivoeil 
both  as  to  her  possession  and  title,  a  verdict  find- 
ing the  property  subject  is  contrary  to  law.*" 

A  judgment  condemning  the  pn^ertr  leried  qb 
to  be  sold  is  prima  facie  evidence  in  a  suit  be- 
tween the  attaching  creditor  and  a  claimant  tlutt 
the  title  to  the  property  was  in  defendant  in  attach- 
ment,"" but  is  not  conclusive.^* 

[i  908]  (e)  As  to  Fraud  in  Transfer  by  De- 
fendant in  Attachmmt  to  Olaimant.  Where,  in  an 
attachment  suit  on  the  ground  of  fraud  in  di^oe* 
ing  of  property,^*  defendant  makes  default,  he  ad- 
mits the  fraud,  and  it  is  only  necessary  to  connect 
the  interpleader  with  it  by  showing  Imowledge  in 
himself  or  his  agent,  or  both;'*  but  the  jud^ent 
against  attachment  defendant  is  not  prima  facie  evi- 
dence that  the  sale  to  claimant  was  fraudulent" 
909]  (f)  As  to  Indebtedness  of  Defendant  to 
Plaintiff.  In  a  controversy  between  an  attaching 
creditor  and  the  claimant  of  the  property  the  cred- 
itor must  show  that  attachment  defendant  owed  the 
debt  or  some  part  thereof.^^  It  has  been  asserted 
that  the  attachment  proceedings  are  sufficient  proof 
of  this  indebtedness,*"  at  least  where  attaehmeot  de- 
fendant was  in  possession  of  the  property  at  the 
time  of  the  levy;'*  but  other  authorities  hold  that 
the  mere  bringing  of  a  suit  upon  an  alleged  debt  ism) 
evidence  of  an  indebtedness  as  against  a  third  person 
claiming  property  attached  in  tiie  action;'^  nor  are 
the  affidavit,  bond,  and  other  papers  in  attaehmoit 
evidence  of  any  indebtedness  plaintiff.*' 

910]  <g>  As  to  VaUdity  of  Writ  The  wiU 
of  attachment  itself  is  sufficient  evidence  of  its  own 
validity  where  it  is  not  attacked  by  special  plea." 

[i  9U]  j.  Trial— (1)  In  OeneraL  In  attaeh- 
ment,  issues  made  by  the  interpleader  should  be 
tried  and  determined  as  like  issues  between  plain- 
tiff and  defendant;**  and  where  there  are  several 
claiming  liens  against  attached  property,  the  issnei 
raised  between  interpleaders  should  be  tried  and  de- 
termined, and  the  property  awarded  to  the  xi^t- 
ful  claimant.'^ 


eo.   Reynolda  v.  ColUne,  78  Ala. 

[a]  Til*  rMMOft  of  ib»  ml*  1b  that 
If  there  were  no  other  creditors  hie 
Interference  would  be  a  useless  pro- 
ceeding. Caton  V,  Jones,  21  Tex. 
788 

ei.  Perkins  v.  Lyons,  lit  Iowa 
192,  82  NW  486. 

69.  Harvey  v.  Jew«ll.  84  Oa.  SS4, 
10  SE  631. 

63.  SwofCord  Bros.  Dry-Ooods  Co. 
V.  Smlth-McCord  Dry-Ooods  Co.,  85 
Fed.  417.  29  CCA  289. 

64.  Rice  V.  Sally.  176  Mo.  107.  76 
8W  898. 

es.  Eleven  v.'  Freer,  10  Cat.  172 
(holding  that  such  an  admission  by 
a  clalm&nt  casta  uiion  Mm  the  bur- 
den of  proof). 

es.  American  Nat.  Bank  v.  Lee. 
124  Oa.  863.  63  SB  268  (holding  that 
where  such  proof  was  made  the  trial 
Judge  did  not  err  In  refusing  to 
dismiss  the  levy  upon  the  ground 
that  plaintiff  had  not  «hown  title  or 
possession  in  defendant  in  attach- 
ment). 

67.    Llpschlti  V.  Halperln.  63  Misc. 

280,  103  NTS  202. 


68.  Smith  T.  McCranlfl.  14  Oa.  A. 
721,  82  SB  307. 

[a]  BTUeBos  held  >e«  to  sbow 
Utls    In    attaobmsbt  MvaAmsAi— 

O'Farrell  v.  Vlckerage,  184  111.  A. 
303. 

[b]  BvUsno*  hsld  not  to  snow 
owamnUp  In  olaimaiit.— Taylor  v. 
Butler,  (Tex.  Civ.  A.)  168  SW  1004. 

69.  Stale  Vi  Spikes,  S3  Ark.  801. 

70.  State  V.  Spikes.  S3  Ark.  801. 

71.  '  rrsndolsnt  transfor  or  dispo- 
sition of  -provtrtr  as  grormA  of  at- 
tacbUOBt  see' supra  H  61-76. 

78.  Qraham  Paper  Co.  v.  St.  Jo- 
seph Times  Printing,  otc,  Co.,  79 
Mo.  A.  604.  '■ 

78.  Ott  T.  Smith,  68  .lOss.  773,  10 
S  70.  See  also  Lewy  -  Flschl.  66 
Tex.  311  (holding  that  the  Introdac- 
tlon  of  the  affidavit  for  attachment 
and  the  Judgment  against  attach- 
ment defendant  foredoslng  the  at- 
tachment lien  doa*  not  show  prima 
facte  that  claimant  acquired  Ms  title 
fraudulently). 

74.  Pickman  v.  Williams,  60  Hiss. 
500. 

75.  Moore  v.  Penn,  96  Ala.  200,  10 
S  34S;  PulUam  v.  Newberry,  41  Ala. 


1S8;   Butler  v.  O'Brien,   S  AIsu  816. 

[a1  Introawlnv  •vIdnuM  of  oitcf. 
nal  dast. — It  would  not  he  error  to 
allow  plaintiff  to  introduce  the  notes 
which  are  the  evidence  of  the  origi- 
nal debt  ard  to  sUte  their  oonsld- 
eratioa  Mayer  v.  Clark,  40  Ala. 
269. 

78.  Sexey  v.  Adklnson,  34  Cal.  848. 
91  AmD  698  (holding  that  other  proof 
of  the  debt  is  reqalred  where  the 
property  was  taken  from  the  poases' 
slon  of  the  claimant). 

77.  Dickenson  t.  Cowley,  16  Kan. 
269. 

78.  Yost  Mfg.  Co.  T.  Alton,  168  lU. 
664.  48  NB  176;  Shaffer  v.  Ald«n.  2 
Ind.  42  (where,  although  the  prop- 
erty was  In  the  possession  of  claim- 
ant, the  court  laid  no  stress  upon 
this  fact,  but  stmply  held  that  the 
affidavit  In  the  atUchment  waa  In- 
sufficient to  prove  the  IndebtednsM 
of  the  attaching  creditor). 

T>.  Tarborough  v.  Wearer,  CTnb 
av.  A.)  22  SW  771. 

80.  Miller  v.  Campbell  Cmmmn. 
Co.,  18  Okl.  75,  74  P  B67. 

81.  Miller  v.  Campbell  Commn. 
Co..  13  Okl.  75.  74  P  607. 


For  later  omm,  develepaHBta  and  e^aagm  In  the  law      oumulatlva  Annotations,  same  title,  page  and  note  number. 
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[f  912]  (2)  OonaoUdation  of  Olaiai  nndar  Ser- 
mi  Attachments.  Where  diflerent  parties  levy  at- 
tachments on  the  same  property  the  causes  for  a 
trial  of  the  right  of  property  may  be  consolidated, 
altboogh  claimant  has  given  separate  bonds  to  the 
creditors;"'  bat  a  failure  so  to  consolidate  cannot 
be  availed  of  as  error,  where  no  injuiy  has  resulted 
therefrom.** 

913]  (3)  Order  of  Trying  Right  to  Attached 
Property  and  Principal  Action.  Under  some  stat- 
Dtes  the  right  to  the  attached  property  is  required 
to  be  tried  prior  to  the  determination  of  the  rights 
of  the  parties  to  the  original  action,"*  vhile  in  others 
it  may  not  be  tried  until  the  attaehment  snit  has 
been  prosecuted  to  judgment." 

Discretion  of  court-  In  one  state  it  is  held  that 
in  attachment,  wherein  an  intervener  claiming  title  to 
the  property  attached  is  interested  only  in  the  issue 
of  title,  it  rests  in  the  discretion  of  the  ooort  whether 
sneb  intervener  be  given  a  separate  trial  or  not.** 


914]  (4)  Bight  to  Jnry  TriaL"  The  trial  of 
the  right  to  property  attached  and  claimed  by  a 
third  person  should,  as  a  nUe,  be  before  a  jury,** 
although  it  has  been  held  not  necessary  to  call  a 
jury  where  the  pleadings  present  only  a  question  of 
law.*" 

[i  915]  (6)  Bight  to  Open  and  Olose.  The  claim- 
ant of  the  attached  property  having,  as  a  rule,  the 
affirmative  of  the  issue  and  the  burden  of  proof,*" 
has  generally  the  right  to  open  and  close;**  bat 
where  the  state  of  the  case  is  such  that  the  affirma- 
tive of  the  issue  and  the  burden  of  proof  baa  de- 
volved upon  the  attaching  plaintiff,  this  carries 
with  it  the  right  to  open  and  close.*' 

[$  916]  (6)  Qnestions  of  Law  and  Fact.**  It  is 
for  the  jury  to  pass  upon  and  determine  all  dis- 
puted questions  of  fact**  such  as  the  title  of  the 
claimant;**  the  bona  fides  of  his  claim;'*  whether 
claimant  was  induced  by  fraud  to  make  a  sale  to 
defendant  in  attaehment  whioh  be  claims  the  right 


Si.  Davts  T.  Dallas  Nat.  Bank,  7 
Tex.  CSt.  a.  41.  SB  SW  222. 

81.  Dnvta  ▼.  Dallas  Nat  Bank,  7 
Tex.  Civ.  A.  41,  88  SW  222. 

Si,  Wheel«8  V.  New  York  Steam 
Dye  Works.  129  Ala.  313,  29  8  798; 
Sloan  V.  Hudson,  119  Ala.  27,  24  S 
m;  Abraham  v.  Nicrosl,  87  Ala.  173, 
6  S  293:  Moore  v.  Dlckerson,  44  Ala. 
iih;  Lampley  v.  Beavers,  25  Ala.  534; 
Howard  v.  Oppenbeimer,  26  Md.  360; 
Brownwell,  etc..  Car  Co.  v.  Barnard, 
139  Uo.  142,  40  SW  7«2;  Kahmke  v. 
Weber,  18T  Mo.  A.  898,  173  SW  76; 
Bradley  Hubbard  Mfg.  Co.  v.  Bean. 
!0  Mo.  A.  Ill:  Melvln  v.  Chancy,  8 
Tex.  Ctv.  A.  262,  28  SW  241.  See 
Lipscomb  V.  Condon,  66  W.  Ta.  416. 
4>  SB)  SS8,  107  AmSR  988,  87  LRA 
670. 

[al  OlalJB  to  part  of  sttaohsd 
propsrty.*— AlthouBh  by  statute  no 
iudgraent  can  be  rendered  In  the 
principal  action  until  the  determina- 
tion of  the  claim  suit,  yet,  where 
only  a  part  of  the  property  levied  on 
Is  claimed,  there  need  be  no  suspen- 
sion of  the  trial  in  the  main  action. 
Richards  v.  Bestor,  90  Ala.  362,  8  S 
16. 

tb]  Wftsrs  propsrtT  la  th*  baads 
s  rarnlslLss  Is  tfUlmsd,  the  issue 
upon  the  interpleader  must  be  tried 
md  determined  before  the  trial  of 
he  issue  between  plaintlft  and 
garnishee.     IJadd  v.  Couiins,  36  Mo. 

as.  Waples-Platter  Co.  v.  Low,  64 
'ed.  9S.  4  CCA  205;  Sanger  v.  Flow, 
IS  Fed.  162.  1  CCA  66  [app  dlsm  149 
7.  S.  785  mem,  IS  SCt  1051  mem.  87 
A.  ed.  408  meml  (both  cases  con- 
trulne  Arkansas  statute);  Gazan  v. 
loyce.  78  Ga.  512,  3  SE  768  [dlsappr 
Ones  V.  Kimball,  47  Oa.  687]:  Ma- 
Affer  Russell,  (Miss.)  64  S  807. 
4S;  Dlckman  v.  Williams,  60  Miss. 
W  (disappr  Melius  T.  Houston,  41 
Ilsa.  S9f;  Maury  v.  Roberts.  27 
liss.  225;  Mandel  v.  HeCIure.  22 
Uss.  11.  See  also  White  T.  Roach, 
8  Hisa.  309.  53  S  622. 

la]  trader  fbs  e«onn»  sot  Of  1814 
le  sherltr  or  constable  was  required 
>  return  the  fact  of  the  claim  to  the 
jurt,  not  to  the  "term  of  the  court," 
nd  the  claim  was  to  be  tried  at  the 
»me  term  to  which  the,  attachment 
ms  made  r«tumable  unless  the  case 
-as  continued.  SimmonB  T.  Bennett, 
I  Oa.  48. 

Oe.    Alpine  Cotton  Mills  v.  Well, 
f9  N.  C.  452,  40  SE  218. 
ST.    QaMtiona  of  law  and  faot  see 

itra  i  ^1«. 

88.  Lilpscomb  V.  Condon.  56  W. 
a.  416.  49  SB  892.  107  AmSR  938, 
r  LRA  670. 

la]    VslMw  a  Smew  is  walTsd,  the 

ial  of  the  Issues  must  be  by  Jury. 
[pBComb  V.  Condon,  6C  W.  va.  416, 
I  SK  882.  107  AmSR  SS8,  67  LRA 

fS. 
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[b]  Wbara  martgsgor  Ooai  aot 
appsav  to  liaTS  bswt  in  powesrtoa^ 

Under  Pub.  St.  c  161  I  79,  providing 
that  personal  property  subject  to  a 
mortgage,  and  In  the  possession  of 
the  mortgagor,  may  be  attached,  and 
Pub.  St.  S  81,  providing  that.  If  the 
attaching  creditor  denies  the  validity 
of  the  mortgage,  the  same  may  be 
tried  by  a  Jury,  a  trial  by  Jury  cannot 
be  had  where  It  does  not  appear  from 
the  record  that  the  mortgagor  was 
In  possession  of  the  goods.  Drya- 
dale  V.  Wax,  176  Mass.  144,  65  NB 
804. 

8S.    Ray  v.  Keith,  218  111.  182,  75 

NB  921. 

90.  See  supra  |  886. 

91.  H.  B.  Claflin  v.  HarHson,  44 

Fla.  218,  31  S  818. 

[a]    As    admission    of  claimant 

that  defendant  In  attachment  was  In 
possession  at  the  time  of  the  levy 
places  the  burden  of  proof  on  claim- 
ant, entitling  falm  to  open  and  close. 
People's  Nat.  Bank  v.  Harper,  114 
Ga.  803,  40  SE  717. 

98.  Cassell  V.  Vlncennes  First 
Nat.  Bank,  169  III.  380,  48  NB 
701. 

[al  AvpUoatlOB  of  rule. — Plaintiff 
In  attachment  has  the  right,  as 
against  interpleader,  to  open  and 
close,  the  latter  having  In  her  Inter- 
plea  set  up  that  she  was  the  owner 
of  the  attached  premises,  and  the 
former.  In  Its  plea,  having  not  merely 
denied  that  fact  but  admitted  that 
she  had  a  deed  thereto,  and  alleged 
that  It  was  given  by  defendant  to 
defraud  his  creditors,  to  the  knowl- 
edge of  Interpleader,  and  she  having, 
by  replication,  denied  these  facts,  and 
concluded  to  the  oountrv.  Cassell  v. 
VincennsB  First  Nat.  Bank,  169  III. 
380,  48  NB  701. 

98.  Mcbt  to  Jwr  tilal  see  supra 
I  914. 

94.  Ala. — Rlngemann  Wlggs,  40 
S  32a. 

Colo. — Campbell  v.  Denver  First 
Nat.  Bank,  22  Colo.  177.  48  P  1007. 

Ga, — Ft.  Valley  First  Nat.  Bank  v. 
Riley,  142  Ga.  282,  82  SB  625. 

Iowa.— Saar  v.  Fuller,  71  Iowa  426, 
32  NW  406. 

Md.— Octl  Bank  t.  Snlvely.  28  Md. 
263. 

Mich. — Heaton  v.  Nelson,  74  Mich. 
199.  41  NW  896. 

Minn. — Brown  v.  Bayer,  91  Minn. 
140,  97  NW  736. 

Mo. — John  Deere  Plow  Co.  v.  Sulli- 
van, 168  Mo.  440,  69  SW  1006;  Hag- 
ardlne-McKlttrlc  Dry  Goods  Co.  v. 
Carnahan,  83  Mo.  A.  818;  Henton  v. 
Spearman,  62  Mo.  A.  307. 

N.  H.— Taylor  v.  Jones,  42  N,  H. 
25. 

Tex. — Baum  v.  Sanger,  (Civ.  A.) 
49  SW  860. 

[a]  mwrtratlos^— Claimant,  in  at- 
tachment against  defendant  on  the 


rround  that  he  had  made  a  fraudu- 
lent assignment  of  his  property,  had 

furchaaed  a  large  stock  of  goods 
rom  defendant  at  less  than  half  the 
cost  price,  and  paid  no  money  on  the 
account  He  had  been  told  by  one  of 
defendant's  clerks  to  come  up  and 
do  some  trading.  Defendant  haa  oper- 
ated his  store  less  than  four  months, 
and  within  a  month  after  opening 
had  commenced  selling  goods  at  less 
than  cost,  and  had  bought  goods  out 
of  season,  which  had  been  sold  at 
less  than  cost.  It  was  held  that  such 
facts  presented  a  question  for  the 
Jury  as  to  the  validity  of  claimant's 
Interest,  and  it  was,  therefore,  error 
to  direct  a  verdict  in  their  favor. 
Meridian  Fertilizer  Factory  v.  Bush. 
77  Miss.  697,  27  S  646. 

SC.  Stone  V.  Cassldy,  (Ark.)  87 
SW  821. 

[a]  AppUoatlon  of  rule. — ^Where 
plaintiff  Drought  trespass  against  a 
sheriff  and  plaintiff  In  attachment, 
claiming  the  goods  attached  by  a  bill 
of  sale  from  his  brother,  defendant 
In  the  attachment,  and  the  evidence 
showed  that  plaintiff  took  title  In 
good  faith  for  a  valuable  considera- 
tion, and  that  he  had  taken  posses- 
sion of  the  goods  as  far  as  he  could 
under  the  ordinary  usages  of  busi- 
ness, and  there  was  evidence  that  the 
sheriff  suffered  a  constable  to  sell 
the  goods  under  another  writ,  and 
that  the  attaching  creditor  partlci- 

Rated  as  a  bidder  in  such  sale,  It  was 
eld  sufficient  to  go  to  the  Jury  on 
the  question  of  plaintlfTs  title  and 
the  attaching  creditor's  participa- 
tion In  the  trespass.  Rogers  v. 
Bchadt,  218  Pa.  817,  67  A  919. 

9S.  Md. — Lemp  Brewing  Co.  t. 
Mants,  120  Md.  176,  87  A  ^14;  Cedl 
Bank  v.  Snlvely,  22  Md.  253. 

Mich.— HeatOR  t.  Nelson.  74  Mich. 
199.  41  NW  895. 

Minn. — Brown  v.  Bayer,  91  Hinn. 
140.  97  NW  786. 

Mo. — John  Deere  Plow  Co.  v.  Sulli- 
van. 168  Mo.  440,  69  SW  1005;  Hagar- 
dine-McKlttrlc  Dry  Goods  Co.  v. 
Carnahan,  83  Mo.  A.  318. 

Tex. — ^Baum  v.  Sanger,  (Civ.  A.> 
49  SW  650;  St.  Louis  Wlre-MlU  Co.  v. 
Llndhefm,  (A.)  18  SW  676. 

[a]  '  Zllitstratioiis. — (1)  Where,  in 
attachment,  the  goods  are  claimed 
by  a  fhtrd  party,  asserting  hla  pur- 
chase before  the  attachment,  the 
question  as  to  whether  the  sale  to 
him  was  made  In  good  faith  or  not 
was  properly  submitted  to  the  Jury. 
Hagardine-McKlttrlc  Dry-Goods  Co. 
v.  Carr,  83  Mo.  A.  318.  (2>  In  at- 
tachment, where  a  third  party  claims 
the  property  as  conveyed  to  him  In 
payment  of  rent,  the  question  of  the 
genuineness  of  the  claim  for  rent 
was  properly  submitted  to  the  Jury. 
Baum  V.  Sanger,  (Tex.  Civ.  A)  49 
BW  660. 
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to  lesoind,**  or  participated  in  the  debtor's  fraud 
in  tnuuferring  property  to  him;"*  whether  there 
Tas  such  a  depreciation  in  the  value  of  the  attached 
proprat^  as  aathorized  a  mortgi^ee  thereof  to  take 
possession  ander  a  i«oviston  in  the  mortgage  au- 
thorizing him  to  do  so  in  case  of  an  unreasonable 
depreoiation  in  value^"  and  the  attaching  creditor's 
knowledge  that  a  third  person  owned  the  pn^rty 
levied  on:'  and  its  finding  thereon  either  way  should 
not  be  disturbed.''    Questions  of  law  are  to  be 


passed  q)on  by  the  eourt,  wh^  ma^  direct  a  vs- 
diet  where  the  facts  are  clear  or  trndisputed.' 

[%  917]  (7)  Instractions.  The  instmedom 
should  define  to  the  jury  the  issues  whieh  are  for 
its  eonsideratimi,*  should  be  so  framed  as  to  con- 
fine its  atteutim  to  the  usue  made  by  tiie  plead- 
ings" and  the  evidence  adduced  in  the  case,*  and 
should  correctly  state  the  law  with  reference  to 
the  various  matters  presented  for  o<msideratioo,' 
and  may  state  the  ^ect  of  certain  evidenoe,  it 


97.  Union  Mfg..  etc.,  Co.  v.  Bast 
Alabama  Nat.  Bank,  129  Ala.  29 
S  781  (holding  that,  on  a  statuiory 
trial  of  the  right  of  property,  where 
the  Issue  Is  ax  to  whether  the  claim- 
ant had  a  right  to  rescind  the  sale 
of  goods  to  defendant  in  attachment, 
ana  there  is  evidence  from  which  the 
Jury  might  have  concluded  that  the 
purchaser  of  the  goods  was  Insolvent 
at  the  time  he  purchased  from  the 
claimant,  that  he  then  had  no  Inten- 
tion of  paying  for  the  goods  or  rea- 
flonahle  expectation  of  being  able  to 
pay  for  them,  and  that  he  failed  to 
communicate  these  facts  to  the  claim- 
ant, and  It  Is  further  shown  that 
the  claimant  sought  and  obtained  in- 
dependent information  as  to  the  pur- 
chaser's financial  condition  before 
shipping  the  goods,  but  It  does  not 
affirmatively  appear  that  the  claim- 
ant acted  solely  upon  this  Indepen- 
dent information,  and  not  upon  the 
alleged  fraud  of  the  purchaser,  it  is 
a  question  for  the  Jury  to  determine 
as  to  whether  the  claimant  was  in- 
duced by  the  alleged  fraud  to  make 
the  sale,  if  they  believe  that  the.  pur- 
chaser had  been  guilty  of  fraud,  or  by 
such  independent  information). 

08.  John  Deere  Plow  Co.  v.  Sulli- 
van, 168  Mo.  440,  &»  SW  10O5  (hold- 
ing that,  where  property  sold  by  a 
debtor  was  attached  by  his  creditor 
on  the  ground  of  fraud  in  the  trans- 
fer, and  the  purchaser  interpleaded 
and  made  out  a  prima  facie  case,  and 
plaintiff  failed  to  prove  fraud  on  the 
part  of  the  purchaser,  but  did  prove 
facts  and  circumstances  such  as 
would  have  put  him  on  inquiry,  which 
If  followed  would  have  disclosed  the 
debtor's  fraud,  the  jury  might  infer 
knowledge  of  such  fraud  but  the  trial 
court  would  not  be  authorized  to 
direct  a  verdict). 

99.  Henton  v.  Spearman,  92  Mo. 
A.  307. 

1.  Campbell  v.  Denver  First  Nat. 
Bank,  22  Colo.  177,  43  P  1007. 

a.  Heaton  v.  Nelson,  74  Mich.  199, 
41  NW  895:  John  Deere  Plow  Co.  v. 
Sullivan,  158  Mo.  440,  59  SW  1005; 
Hagardine-McXClttrlc  Dry  Goods  Co. 
T.  Carnahan,  83  Mo.  A.  318. 

3.  Tlllar  v.  Liebke,  78  Ark.  324, 
95  SW  769. 

CaJ  ZUvfltratlona'— (1)  In  attach- 
ment proceedings  where  the  undis- 
puted evidence  showed  that  an  inter- 
vener had  acquired  title  to  the  prop- 
erty attached,  and  that  at  the  time 
of  the  attachment  it  was  in  the  pos- 
session of  the  Intervener's  agent,  a 
verdict  was  properly  directed  in  his 
favor.  Tillar  v.  Liebke,  78  Ark.  324, 
95  SW  769.     (2)  Where  the  undis- 

fiuted  evidence  on  the  trial  of  an 
nterplea  in  an  attachment  suit,  be- 
ing that  part  of  the  attached  prop- 
erty belonged  to  third  persons  and 
had  by  them  been  placed  In  the  hands 
of  interpleader  to  be  taken  care  of 
by  her,  there  should  be  a  direction 
to  And  for  her  as  to  such  articles. 
Vermillion  v.  Parsons.  118  Mo.  A. 
260.  94  SW  298.  (3)  In  replevin  for 
the  possession  of  goods  or  their  value 
against  a  sheriff  attaching  same  as 
the  property  of  attachment  defend- 
ant, where  the  liability  of  the  officer 
is  dependent  upon  the  validity  of  a 
sale  of  the  goods  claimed  to  have 
been  made  by  a  bill  of  sale  never 
recorded,  and  where  there  was  no 
change  of  poeseaalon  as  required  by 
UUh  Comp.  U  (1888)  \  2837,  It  la 


not  erroneous  for  the  court  to  direct 
a  Jury  to  return  a  verdict  of  no  cause 
of  action.  Munns  v.  Ijoveland,  16 
Utah  250.  49  P  743. 

C  Neill  v.  Rogers  Bros.  Produce 
Co.,  41  W.  Va.  37.  23  SE  702.  See 
also  Qillespie  v.  McClesky.  160  Ala. 
289.  40  S  362. 

[a]  Ownership  of  oleimant. — <1) 
On  trial  of  a  claim  by  a  third  person 
to  property  attached  an  Instruction 
that  the  sole  question  In  the  case  is 
whether  the  property  In  guestlon  Is 
the  property  of  the  Interpleader  who 
claims  it  In  her  own  right  and  as 
guardian  of  her  three  minor  children, 
their  interests  being  undivided,  prop- 
erly submits  the  question  of  owner- 
ship to  the  Jury  when  the  evidence 
discloses  that  she  holds  it  in  her  own 
rl^ht  and  as  guardian  for  her  minor 
children.  Breedlove  v.  Dennie,  2  Ind. 
T.  606.  53  SW  436.  (2)  In  an  action 
for  conversion  of  property  which  de- 
fendants took  under  an  attachment 
against  a  third  person,  the  question 
was  whether  an  instrument  recorded 
in  Texas,  under  which  plaintiff 
claimed,  was  an  absolute  bill  of  sale 
or  a  mortgage,  an  instruction  to  the 
Jury  that,  before  they  could  find  for 
plaintiffs,  they  must  find  that  the 
property  belonged  to  them  absolutely, 
or  that  they  held  a  mortgage  on  it. 
recorded  In  Texas,  of  which  defend- 
ants, when  they  attached,  had  actual 
notice,  properly  submitted  questions 
of  fact  involved  in  the  case.  Shap- 
ard  Grocery  Co.  v.  Hynes.  3  Ind.  T. 
74.  53  SW  486. 

[b]  rrand  on  oredltors. — In  an 
attachment  suit  tried  by  the  court 
sitting  as  a  Jury  the  refusal  of  a  re- 
quest for  a  declaration  that  if  the 
court  sitting  as  a  jury  believed  that 
the  object  or  effect  of  a  bill  of  sale 
from  defendant  to  the  interpleader 
was  to  hinder,  delay,  and  defraud  the 
creditors  of  defendant,  and  the  Inter- 
pleader participated  In  the  intent, 
and  creditors  were  hindered,  delayed, 
and  defrauded,  and  the  bill  of  sale 
was  void,  did  not  show  that  the 
court  refused  to  consider  as  a  ques- 
tion of  fact  whether  the  transfer 
from  defendant  to  the  Interpleader 
was  fraudulent.  Handlan-BucK  Mfg. 
Co.  v.  Wendelkin  Constr.  Co.,  124  Mo. 
A.  849,  101  SW  702. 

[c]  Bmw  la  teiUM^The  fact  that 
an  Instruction  stated  that  the  issue 
was  whether  notes  and  a  deed  of 
trust  attached  "is"  the  property  of 
the  interpleader.  Instead  oi  saying 
"were"  the  property  of  the  Inter- 

fileader  at  the  time  of  the  levy,  was 
mmaterial  when  there  was  no  evi- 
dence of  change  of  property  since 
the  levy.  Gate  City  Nat.  Bank  v. 
Boyer,  161  Mo.  A.  143,  142  SW  487. 

5.  Springfield  Engine,  etc..  Co.  v. 
Olasfer,  55  Mo.  A.  95;  Rindakoff  v. 
Rogers,  84  Mo.  A.  126;  McLean  t. 
Douglass,  28  N.  C.  233. 

[a]  A  charge  aa  to  the  value  of 
property  attached  (1)  Is  erroneous 
where  the  only  issue  is  whether  such 
property  is  that  of  claimant,  Sprlng- 
fleld  Engine,  etc.,  Co.  v.  Glaaler.  55 
Mo.  A  93.  And  (2)  the  fact  that  the 
property  has  been  destroyed  does  not 
change  the  rule.  McLean  t.  Doug- 
lass. 28  N.  C.  233. 

rb]  Vltere  the  only  Issns  Is  tlie 
right  of  property  an  mstructlon  au- 
thorlxlng  a  money  verdict  Is  errone- 
ous. RfndBkoft  v.  Rogers,  84  Mo.  A. 
128. 


[c]    OlalA  of  intsTpleader.^Wherc 

property  attached  was  claimed  by  a 
third  person,  an  instruction  thai.  It 
the  debtor  held  it  as  the  agent  of  tin 
interpleader,  such  right  of  poaBts- 
sion  as  agent  would  not  defeat  Uk 
claim  of  Ihe  Intenileader.  was  not 
erroneous  as  referrmg  to  some  claim 
of  the  Interpleader  other  than  that 
S?**"^*".**'*  proceedings.    Gate  Citj 

142  SWWtT'  *■ 

^  [d]  An  taterplesder  tenderlag  u 
iMaafrtal  issue  on  which  he  Intro- 
duces evidence  cannot  complain  o( 
instructions  respecting  such  issae, 
especially  where  it  is  apparent  that 
they  were  not  prejudicial  to  him. 
Mansur-Tebbetts  Impl.  Co.  v.  RItchi*. 

143  Mo.  587.  45  SW  634. 

e.  Tarborough  v.  Moss,  9  Ala,  )s:: 
Stewart  V.  Outhwaite,  141  Mo.  iVL 
44  SW  326;  Mahner  ^  Llnoir70  lla 
A.  880. 

Ta]  Wbers  the  oovrt  oherfM 
properly  on  a  theory  urged  by  d^a- 

anta  that  the  property  was  purchased 
for  them  and  never  belonged  to  de- 
fendant in  attachment,  it  Is  not  er- 
roneous as  against  them  to  chante 
also  touching  a  sale  by  him  to  tlwm. 
even  if  the  only  evidence  of  such  sale 
is  the  fact  that  he  delivered  them 
possession.  Harvey  v.  JewelL  84  G*. 
234.  10  SE  6al. 

7.   Ala. — Brook  v.  Young;  7  Ala.  A. 
631,  62  S  326.  ^ 

Colo. — ComCorth    v.    Haralre.  1! 
Colo.  432.  21  P  191. 

Ga. — Winston  First  Nat.  Bank  ». 
Atlanta  Rubber  Co.,  77  Ga,  781. 

Iowa. — Martin   v.   Davis.   76  lowa 
762.  40  NW  712. 

Mo.— Harvey  v.  Stephens.  169  Mo. 
486.  60  SW  1055;  Stewart  v.  Outh- 
waite. 141  Mo.  662.  44  SW  82S:  Keel- 
Rountree  Dry  Goods  Co.  v.  RoAses. 
175  Mo.  A.  484,  161  SW  882;  Dernior- 
era  Shoe  Co.  v.  Lisnwn,  86  Ho.  A 
340:  Baer  v.  Lisman,  85  Ho.  A.  3lt. 
See  Handlan-Buck  Mfg.  Co.  V.  Wen- 
delkin Constr.  Co.,  124  BCo.  A.  341 
101  SW  702. 

Mont. — Brownell  t.  McCormldt,  7 
Hont.  12,  14  P  851. 

Tex. — Carter-Battle  Orocer  Co. 
Rushlng.  (Civ.  A.L86  SW  449;  Trmd- 
ers  Nat.  Bank  v.  Day,  7  T^x.  Civ.  A 
569,  27  SW  261. 

[a]  Where  the  aneation  of  Vartn 
of  proof  is  ignored  and  no  lastrae- 
tion  thereon  requested,  and  the  onl? 
question  is  whether  claimant  pur- 
chased from  defendant  in  attachment 
In  good  faith,  an  Instruction  that 
claimant  must  show  bv  preponder- 
ance of  evidence  that  he  is  owner, 
and  that  if  a  purchase  from  defend- 
ant In  attachment  and  i>ayTnent  to 
him  for  the  property  were  in  good 
faith  the  sale  was  valid  but  other- 
wise invalid  does  not  appear  to  be 
erroneous  as  casting  on  claimant  the 
burden  of  proof.  Martin  v.  IteviA, 
76  Iowa  762.  40  NW  712. 

[b]  Where  the  good  faftk  of  s 
transaction  between  olalmawS  end 
defendant  la  in  question,  it  is  errone- 
ous to  charge  that  claimant  ahoald 
recover  If  a  chattel  mortgage  and 
bill  of  sale  were  given  In  considera- 
tion of  a  valid  subsisting  debt. 
Stewart  v.  Outhwaite,  141  Ho. 

44  SW  326.  See  also  Martin  v.  Davii. 
76  Iowa  762,  40  NW  712. 

re]  Votloe  to  ftttaeUnr  vndttoc. 
~-It  Is  incumbent  upon  one  wM 
seeks  to  establish  a  title  under  ai 
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believed  by  the  jury,'  that  eertain  allegations  are 
admitted,"  and  what  the  verdict  should  be  jspou.  a 
particolar  state  of  facts.^"  The  instructions  given 
by  the  court  should  not  in  any  manner  invade  the 
provinee  of  the  jury  by  withdrawing  from  its  con- 
ndontion  any  question  of  faet,'-^  nor  should  the}T 


be  confliotingf^'  eonfusing,^^  misleadii^/*  argu- 
mentative,^" or  in  any  way  prejndieial  to  either 

party.'' 

918]  (8)  Verdict— (a)  In  GenenL  In  order 
to  si^port  a  judgment  tiie  verdiet  most  be  free 
from  onoertainty  ^'  and  responsive  to  the  issue  or 


unrecorded  deed  against  an  attach- 
ment and  levy  of  an  ezeoutloa  to 
prove  that  the  attachlnK  creditor 
kad  actual  notice  at  the  time  of  his 
attaduncnt,  that  there  was  then  a 
rabslstlngr  deed  of  the  premises,  and. 
If  the  Judge  so  instructs  the  Jury, 
no  esoeptlon  lies  to  his  refusal  to 
instruct  them  that  it  was  necessary 
to  prove  actual  notice  of  a  Valid 
deed,  or  that  the  attaching  creditor 
Mught  to  acquire  a  title  under  his 
atUchment  by  fraud.  Sibley  v.  Lef- 
flnswell.  8  Allen  (Mass.)  584. 

[d]  ■aaudwaoir  of  lwr»j>oi«wto» 
to  wanmat  Moowry-— where  the 
court  Issuing  a  writ  of  attachment 
to  another  county  had  Jurisdiction, 
an  instruction  that  hare  possession 
of  personal  property  was  aufflolttnt 
to  warrant  a  verdict  In  favor  of  the 
possessor,  as  against  a  sheriff's  levy 
under  the  attachment  writ,  was 
properly  refused.  Monarch  Rubber 
Co.  V.  Hutchison,  SS  Ho.  A.  603. 

[e]  Bstoppsl. — ^An  Instruction  that. 
)f  defendants  agent  was  not  de- 
ceived by  statements  made  to  him 
by  plaintlfTs  agent  as  to  the  true 
owner  of  the  goods,  but  relied  on  his 
own  Judgment  or  opinion  obtained 
from  other  sources  than  plalntifTB 
agent,  defendant's  plea  of  estoppel 
would  not  be  a  good  defense,  was  er- 
roneous for  failure  also  to  require 
that  defendant's  agent  and  the  ofll- 
cer  levying  the  writ  should  have 
been  Ignorant  of  the  true  ownership 
of  the  goods  prior  to  the  issuance 
and  levy  of  the  writ.  Carter-Battle 
Grocer  Co.  v.  Rushing,  (Tex.  Civ.  A.) 
S5  SW  449. 

ff]  Xnstmotloii  prop«vly  refUMd. 
—where  plaintiff  attacbeo  notes  as 
the  property  of  a  debtor  which  were 
made  payable  to  the  debtor's  son,  and 
the  son  filed  a  claim  by  interpleader, 
and  plaintiff  requested  an  Instruction 
that  if  the  son  furnished  the  money 
tor  the  notes,  and  they  were  made  to 
him  in  sood  faith,  yet,  if  he  subae- 

Suently  delivered  them  to  his  father 
or  the  purpose  of  passing  title  to 
bfm,  Terdlct  should  be  against  the 
Intwpleader.  the  instruction  was 
properly  refused,  as  on  such  deliv- 
ery tbe  £athOT'a  ownership  would  be 
derived  by  sale  or  gift,  and  the  In- 
stnieUon  did  not  sUte  the  elements 
of  sale  or  gift.  Gate  City  Nat.  BaiHc 
V.  Boyer.  1«1  Mo.  A.  14»,  148  SW 
487. 

[gl    omudulsM  eoBvajaBe«M--In 

a  controversy  between  an  attaching 
plaintiff  and  an  intervening  claimant 
of  attached  property,  an  mstruction 
on  behalf  of  the  Interpleader  that 
the  flndtng  should  be  for  him,  unless 
the  defendants  sold  the  goods  with 
the  fraudulent  Intent  to  hinder  and 
delay  the  creditors.  Is  erroneous  In 
not  using  the  words  "hinder"  and 
"delay"  In  the  disjunctive.  Desnoy- 
ers  Shoe  Co.  V.  Llstnan,  85  Mo.  A. 
340:  Baer,  etc.,  Co.  v.  Llsman,  85  Mo. 
A,  517. 

a.  Alpine  Cotton  Mills  v.  Well, 
129  N.  C.  452.  40  SH  218  (holding  that 
where  a  firm  shipped  cotton  to  plain- 
tiff and  drew  a  sight  draft  for  its 
value,  with  bill  of  lading  attached. 
In  favor  of  the  Bank  of  O,  and  while 
the  cotton  was  In  the  hands  of  the 
railroad  company  plaintiff  sued  the 
firm  and  attached  the  cotton,  and 
the  Bank  of  O  Intervened,  and  the 
Intervener  showed  that  one  of  the 
firm  was  a  director  in  the  bank,  and 
the  firm  owed  the  bank,  and  that  the 
bank  received  the  draft,  but  neither 
cashed  It  nor  credited  It  upon  the 
Itnn's  debt,  but  credited  the  Arm 
with  the  proceeds  of  the  draft,  with 
the  risht  to  charge  It  l>ack  In  case 


the  draft  was  uncollected,  and  when 
payment  was  refused  and  the  draft 
was  returned  It  was  charged  back, 
and  that  the  bank  intervened  at  the 
request  of  the  firm  who  were  stock- 
holders in  the  bank,  an  Instruction 
that.  If  the  Jury  believed  the  evi- 
dence, the  bank  had  failed  to  estab- 
lish title,  was  proper). 

9.  Snell  V.  Orowe,  3  Utah  2«,  6  P 
522. 

10.  Sargent  v.  Cameron,  11  Colo. 
A.  200,  &3  F  394  (holding  that  where 
after  plaintiff  went  Into  possession 
and  dealt  with  the  goods  formerly 
belonging  to  M  as  fier  own  for  a 
oonslderable  period,  she  employed  M 
to  help  her  in  the  store,  but  paying 
an  agreed  compensation  therefor,  an 
Instruotion  that  there  was  neither 
allegation  nor  proof  that  there  was 
no  change  of  possession,  and  If  the 
Jury  found  from  all  the  evidence  that 
the  plaintiff  did  purchase  the  goods 
from  the  creditor  for  a  valuable  con- 
sideration their  verdict  must  be  for 
the  plaintiff,  was  without  error). 

{a1  All  facte  neosssarr  to  sttstaia 
verdict  ahonid  be  bTpotheslsed. — 
The  court  .should  not  hypothesize  a 
state  of  facta,  and  upon  their  ex- 
istence direct  a  verdict  unless  all 
the  facts  which  are  necessary  to 
sustain  such  a  verdict  be  hypothe- 
sized. Fink  V.  Phelps,  30  Mo.  A.  431 
(holding  that  where  the  Interpleader 
claimed  to  have  purchased  the  prop- 
erty bona  fide  prior  to  the  attach- 
ment an  Instruction  purporting  to 
cover  the  whole  case  and  directing  a 
verdict  for  the  Interpleader  without 
reference  to  a  change  of  possession 
was  erroneous). 

11.  Union  Mfg..  etc.,  Co.  v.  East 
Alabama  Nat.  Bank,  129  Ala.  292,  29 
S  781:  Burke  v.  Sharp,  88  Ark.  433, 
115  SW  145:  Laflerty  V.  Hllllker.  109 
Mo.  A.  5S,  81  SW  910:  Carter-Battle 
Grocer  Co.  v.  Rusttlng,  (Tex.  Clv. 
A.)  85  SW  449. 

 [a]    ladsbtedneM'  and  paraeut. — 

Where,  on  a  trial  of  an  action  com- 
menced by  attachment  of  certain 
household  goods  of  defendant  which 
were  claimed  by  an  Interpleader  un- 
der a  chattel  mortgage,  the  Inter- 

f leader  testified  that  he  had  let  de- 
endant  have  various  sums  of  money 
which  constituted  the  amount  se- 
cured by  the  mortgage,  and  that  he 
was  the  owner  of  certain  teams 
which  defendant  used  In  the  business 
in  which  he  was  engaged,  and  as  to 
what  he  paid  for  the  teams,  and  there 
was  no  evidence  that  the  note  secured 
by  the  morlgaKe  had  been  paid,  un- 
less evidence  tnat  defendant  and  In- 
terpleader ^ad  had  no  settlement  of 
their  business  affairs  from  a  year 
since  the  execution  of  the  note  could 
be  regarded  as  such,  an  instruction 
that  if  the  Jury  found  that  defendant 
was  indebted  to  the  interpleader  as 
evidenced  by  the  note,  and  that  the 
chattel  mortgage  was  executed  by 
defendant  for  the  purpose  of  securing 
the  note,  the  verdict  should  be  for 
the  interpleader,  was  not  objection- 
able on  the  ground  that  It  excluded 
from  the  consideration  of  the  Jury 
the  question  of  whether  or  not  the 
note  nad  been  paid.  Lafferty  v.  Hllll- 
ker. 109  Mo.  A.  B6.  81  SW  910, 

Xa.  MansTjr-TebbettB  Tmpl.  Co.  v. 
Ritchie,  143  Mo.  587,  45  SW  984. 

[a]  Instructions  held  oonflleUsg. 
— An  instruction  given  by  the  at- 
taching creditor  declaring  that  the 
burden  of  proof  Is  on  claimant  con- 
flicts with  an  Instruction  given  for 
claimant  declaring  that  fraud  must 
be  proved,  and  not  presUmed,  and 
that  upon  the  attaching  creditor  lies 
the  burden  of  proof.  Mansur-Teb- 


betts  Impl.  Co:  v.  Ritchie,  14S  Mo. 
587,  45  8W  834. 

[bl  nurtmotloiis  held  not  oonflSot- 
lag.— Instructions  that  if  property 
was  taken  from  claimant's  posses- 
sion the  burden  of  proof  would  be 
upon  plaintiff  In  attachment,  and 
that  In  the  absence  of  a  bill  of  sale 
there  is  a  presumption  that  claim- 
ant has  no  title  to  such  property  are 
not  conflicting.  Traders  Nat.  Bank 
v.  Day,  7  Tex.  Civ.  A.  569,  ■  27  SW 
384. 

13.  Ooldberg  v.  Bussey,  (Tex.  Clv. 
A.)  47  SW  49  (holding  that.  In  a 
trial  of  right  of  property  attached, 
an  Instruction  that  a  bill  of  sale 
was  valid  and  carried  title  to  prop- 
erty, and  also  that  if  tbere  re- 
mained anything  nutterlal  to  the  sale 
to  be  performed  the  contract  was 
executory  and  did  not  pass  title,  was 
erroneous  as  tending  to  confuse  the 
Jury), 

14.  Keet-Rountree  Dry  Goods  Co. 
V.  Hodges.  175  Mo.  A.  484,  161  SW 
862;  Mayer  v.  Walker,  82  Tex.  222, 
17  SW  505. 

[a]  «oods  In  ooBtrorersy. — ^Where 
instructions  refer  to  property  as 
"goods  In  controversy"  the  term  is 
not  misleading  when  referring  alone 
to  the  attached  property.  Mayer  v. 
Walker.  82  Tex.  222,  17  SW  50S. 

[b]  Ownerahip,. — ^Where  plaintiff 
attached  notes  and  a  deed  of  trust 
securing  them,  and  the  debtor's  son 
made  claim  thereto  by  way  of  Inter- 
pleader, an  Instruction  that  "what  a 
man  may  lawfully  do  himself  he  may 
do  through  an  agent.  .  ,  .  The  inter- 
pleader .  .  .  had  a  right  to  employ 
his  father  ...  as  his  agent  In  mak- 
ing the  loan  to  Mr.  Walker.  ...  If 
you  believe  from  the  evidence  that  In 
lending  the  money  evidenced  by  the 
notes  .  .  .  J.  H.  Boyer  acted  as  the 
agent  of  the  Interpleader  .  .  .  then 
you  will  find  for  the  Interpleader," 
was  not  calculated  to  mislead  the 
Jury  as  to  the  Issue  of  ownership. 
Gate  City  Nat.  Bank  v.  Boyer.  161 
Mo.  A.  143,  142  SW  487. 

16.  Arnold  v.  Cofer,  136  Ala.  864. 
33  8  539  (holding  that  an  instruction 
requested  by  claimant  of  attached 
property,  that  possession  of  per- 
sonalty Is  prima  facte  evidence  of 
title,  and  that  the  Jury  might  "look 
to  Uie  fact  (if  It  be  a  fact)."  that 
claimant  was  Jiving  on  her  own 
premises,  where  the  property  was 
also  situated,  to  determine  In  whose 

Jossesslon  It  was,  was  properly  re- 
used as  argumentative;  but  that  an 
Instruction  that  the  Jury  "may  look 
to  the  assessment  of  [defendant]  of 
the  property  ...  In  connection  with 
all  the  other  evidence  to  determine 
whose  property  It  was  when  levied 
upon,"  while  argumentative,  and 
perhaps  calling  for  an  explanatory 
charge,  was  not  reversible  error). 

16.  What  Cheer  v.  Hlnes.  86  Iowa 
231.  63  NW  126  (holding  that  where 
the  question  Is  as  to  the  bona  fldes 
of  a  sale  to  claimant  an  erroneous 
charge  that  he  was  In  possession  of 
the  property  at  the  time  of  attach- 
ment is  prejudicial). 

[a]  An  lutniotio&  which  oonflues 
tbe  damages  raooverahle  by  a  person 
claiming  as  mortgagee  to  the  reason- 
able vaClue  of  the  property  that  Is 
attached,  provided  such  value  does 
not  exceed  the  amount  of  the  mort- 
gage debt,  Is  not  prejudicial  to  plain- 
tiff In  attachment.  State  v.  Crowder. 
40  Mo.  A.  536. 

17.  Heldenheimer  v.  Johnson,  76 
Tex.  «00.  13  SW  46;  Pltktns  v.  John- 
son. (Tex.)  i  Sw  469.  See  also 
Faulkner  v.  Cook;  8S  Ark.  206,  lOS  SW 
384. 
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isaues/*  the  evidence,^"  and  the  ohai^  of  the 
eourt,'°  and  must  dispose  of  the  whole  issue  sub- 
mitted to  the  juiy.'^  In  cases  of  special  owner* 
ship  or  partial  interest  in  the  property  or  its  pro- 
ceeds wnere  there  is  a  privity  of  title  between 
claimant  and  attachment  defendant,  the  jury  should 
make  a  finding  as  to  the  extent  of  claimant's  inter- 
est therein  if  they  have  found  that  the  attached 
property  belongs  to  him;^'  but  unless  a  special  in- 
terest is  claimed  the  amount  of  claimant's  interest 
in  the  property  need  not  be  stated.'' 

Surplusage.  Where,  on  an  issue  as  to  whether 
the  claimant  of  attached  property  was  the  owner, 
a  verdict  was  returned  that  the  jury  found  for 
plaintiff  in  the  exact  amount  of  plaintiff's  debt,  it 
was  held  that  such  sum  should  be  treated  as  sur- 
plusage, and  the  verdict  sustained  as  an  adverse 
findii^  on  the  issue  of  claimant's  title.'' 

Wbare'sereral  claim  suits  are  pending  in  the  same 
tribunal,  each  presenting  precisely  the  same  issues 
on  the  record,  and  the  determination  of  these  issues 


depends  upon  precisely  the  same  evidence  in  each 
case,  an  agreement  of  all  parties  that  a  verdiet  in 
one  ease  actually  submitted  to  the  jury  shall  be  the 
verdict  in  all  of  the  cases  has  the  effect  of  making 
the  finding  in  the  case  that  is  actually  tried  regu- 
lar and  valid  in  all  of  them.*' 

[$  919]  (b)  Assessing  Value  of  Propertr-  Itis 
not  necessary  to  assess  the  value  of  the  property 
claimed,^"  unless  the  statute  so  requires.'^ 

920]  (c)  Amendment  of  Verdict  Where  the 
verdict  as  returned  by  the  jury  is  responsive  to 
the  issue  which  has  been  tried,  and  the  intent  of 
the  jury  is  clear,  the  court  may,  and  should,  correct 
it  in  matters  of  form  and  detail,  but  it  must  Dot 
amend  it  in  such  a  manner  as  to  change  its  mean- 
ing or  effect." 

[S  921]  (d)  Effect  of  Insnffldeut  Verdict 
When  the  verdict  is  neither  responsive  to  the  is- 
sues nor  supported  by  the  evidence,  it  will  he  set 
aside;''  but  the  fact  that  a  verdict  is  insufficient 
does  not  entitle  interpleader  to  file  a  second  in- 


[a]  Til*  Ttrdlot  must  abow  tltl* 
In  d«X»ndnt  and  not  in  plaintiff  In 
order  to  warrant  a  Judgment  for 
plaintiff.  Valdosta  Mercantile  Co.  v. 
White,  52  Pla.  453.  42  8  633. 

[b]  A  T»rdlot  wUali  in  afftot 
fluds  the  property  to  be  In  attach- 
ment plaintiff  as  against  claimant  is 
sufficient,  even  if  It  does  not  say  bo 
in  express  words.  It  is  not  neces- 
sary to  find  that  the  attachment  lien 
should  be  established  upon  the  prop- 
erty. Pitktns  v.  Johnson,  (Tex.)  2 
SW  459. 

[c]  A  v*rdlot  for  •aoli  of  aavanl 
lnt«mn«n  ud  Mfalnst  attadunant 
plMftlff  for  a  specific  sum  with  In- 
terest from  a  certain  date  at  a  fixed 
rate  Is  sufilclently  Intelligible  to  au- 
thorize a  judgment.  Heldenhelmer 
v.  Johnson,  76  Tex.  200.  13  8W  46. 

[d]  Oonfllot  batwaan  apaolnl  flnd- 
laff  and  ffananl  verdict. — A  general 
finding  that  claimants  are  not  own- 
era  01  the  property  and  apecially  that 
defendant  in  attachment  and  claim- 
ants were  owners  at  the  time  of  at- 
tachment Is  not  necessarily  Incon- 
siatent  Moflltt  v.  Albert,  97  Iowa 
213,  ««  NW  162. 

[a]  OMnal  T*rdlofe<— (1)  In  an 
attachment  case,  where  third  persons 
intervened  and  claimed  the  attached 
property,  and  the  only  Issues  tried 
and  submitted  were  between  plaintiff 
and  the  Interpleadera,  a  verdict  that 
the  Jury  "find  the  issues  in  favor  of 
the  plalntlfr*  supports  a  Judgment 
In  favor  of  plaintiff  ' against  the  in- 
terpleaders. Swofford  Bros.  Dry- 
Goods  Co.  V.  Smith-McCord  Dry- 
Ooods  Co..  1  Ind.  T.  314,  37  SW  103. 
(2)  So  also  a  verdict  that  "the  Jury 
find  the  issues  for  the  plaintiff  Is 
sufficient  to  support  a  Judgment 
thereon.  Beck  v.  Wisely,  63  Mo.  A. 
239. 

18.  Hewson  v.  Tootle.  72  Mo.  632; 
Mills  V.  Thomson,  61  Mo.  415;  Hag- 
ardine-McKlttrlc  Dry  Goods  Co.  y. 
Carnahan,  83  Mo.  A.  318;  Piano  Mfg. 
Co.  V.  Cunningham.  73  Mo.  A.  376; 
Beck  V.  Wisely.  63  Mo.  A.  239;  S. 
Albert  Grocer  Co.  v.  Goetz.  57  Mo.  A. 
8:  Nelson  Distilling  Co.  v.  Hubbard, 
63  Mo.  A.  23;  Dlndskoff  v.  Rogers. 
34  Mo.  A.  126;  Nolan  v.  Deutsch,  23 
Uo.  A.  1;  Pltklns  v.  Johnson,  (Tex.) 
2  SW  459. 

lanea  triable  see  supra  884. 

[a]  mnatratlon. — Where  in  claim 
of  third  person  to  property  attached 
the  court  finds  that  claimant  had  ac- 
quired title  by  bill  of  sale  from  the 
consignee,  auch  flndln^  does  not  sus- 
tain judgment  on  the  ground  of  the 
right  of  claimant  as  vendor  to  selce 
the  goods  while  In  transit.  Kelley- 
Stelnmets  Liquor  Co.  T.  Haugen,  109 
Minn.  129.  123  NW  61. 

[b1    A  Tardiot  In  flmr  of  olalBi- 


ant  for  monar  Is  not  reaponsive  to 

an  issue  whether  the  property  Is  that 
of  claimant.  Hewaon  v.  Tootle,  72 
Mo.  632;  UagardiRe-McKlttrlG  Dry 
Goods  Co.  v.  C:arr.  83  Mo.  A.  318; 
Rlndskoff  v.  Rogers.  34  Mo.  A.  126. 

[c]  Where  attached  prapactr  luta 
been  aold,  the  Issue  on  an  interplea 
Is  still  whether  the  property  Is  that 
of  the  interpleader  or  not,  and  the 
verdict  should  respond  to  that  Issue 
Instead  of  being  for  money.  Piano 
Mfg.  Co.  V.  Cunningham,  73  Mo.  A. 
376.  But  compare  Ranney-Alton 
Mercantile  Co.  v.  Hanes.  9  Okl.  471. 
60  P  284  (holding  that,  where  the 
property  has  been  sold  by  order  of 
court  and  the  proceeds  converted 
Into  money  and  brought  into  court,  a 
verdict  for  delivery  of  posseaaion  of 
the  specific  property  Is  not  neces- 
sary, and  a  money  verdict  Is  suffi- 
cient, even  though  the  law  provides 
that  the  verdict  may  be  for  return 
of  the  property,  or  for  a  Judgment 
for  its  value  where  It  cannot  be  re- 
turned). 

[d]  WlMM  the  verdict  Is  for  at- 
tadiBMSt  plalatiir  claimant  cannot 
object  that  the  Jury  did  not  under- 
stand the  l8«u&  because  they  found 
the  value  of '  the  property  attached 
to  be  much  less  than  the  proof  indi- 
cated. Halff  V.  Ooldfrank,  (Tex.  Civ. 
A.)  49  SW  109S. 

19.  Ranney-AIton  Mercantile  Co. 
v.  Hanes,  9  Okl.  471,  60  P  284:  Halff 
V.  Goldfrank,  (Tex.  Civ.  A.)  49  SW 
1095:  Llnz  V.  Atchison,  14  Tex.  Civ. 
A.  647.  38  SW  640.  47  SW  642. 

[a]  iBatUftolaiiay  of  g«neral  flnd- 
Infff— Where  the  evidence  shows  that 
attachment  defendant  had  an  inter- 
est In  the  property  attached.  It  Is 
error  for  the  Jury  to  find  In  general 
terms  for  claimant.  Columbia  Bank 
V.  Spring,  55  N.  J.  L.  645.  26  A  711. 

80.  Heldenhelmer  v.  Johnson,  76 
Tex.  200.  13  SW  46  (holding,  where 
the  court  instructs  the  Jury  as  to  the 
form  of  verdict  In  the  event  of  a 
finding  in  favor  of  claimant,  and  the 
verdict  returned  is  In  a  different 
form,  that  It  Is  sufficient  to  support 
a  Judgment  thereon,  provided  It  is 
responsive  to  the  Issues  presented, 
and  its  meaning  ts  definite  and  clear). 

ai.  State  Bank  v.  Byrd,  8  Ark. 
152;  Pttklns  Johnson,  (Tex.)  t  8W 
459. 

[a3  Whasa  two  or  mora  ohattOla 
aMi,  attaohod  and  a  claim  la  made  to 
all  of  them,  a  verdict  In  favor  of 
claimant  for  one  chattel  only,  with- 
out a  finding  for  either  party  as  to 
the  remainder  of  the  chattels.  Is  a 
mere  nullity.  State  Bank  v.  Byrd.  8 
Ark.  152. 

tb]  nadlw  held  mflolant^^ 
flndlnar  of  the  value  of  the  property 
and  that  claimant  has  failed  to  es- 


tablish a  right  to  It  is  sufficient 
Ploege  V.  Wiedner,  77  Tex.  311,  14 
SW  132. 

[c]  Where  the  property  Is  foaad 
aobJeot  to  attadunent  (1)  the  verdict 
need  not  specify  why  It  was  subject 
to  attachment,  whether  there  be  one 
or  several  Issues.  Daniel  t.  Frost, 
62  Ga.  697.  (2)  Nor  can  the  claim- 
ant, in  such  case,  complain  that  the 
Jury  set  no  value  on  the  use  of  the 
property  while  In  his  hands  under  a 
claim  bond.  Halff  v.  Ooldfirank. 
(Tex.  Civ.  A.)  49  SW  109S. 

sa.  Nelson  Distlllinc  Co.  v.  Hnb- 
bard,  63  Mo.  A.  22. 

aa.   Beck  v.  Wisely.  62  Ma  A.  229. 

84.  Faulkner  v.  Cook,  82  Ark.  20fi, 
103  SW  384. 

as.  Jaffray  v.  Smith.  106  Ala.  11!;, 
17  S  218 

86.  Powell  v.  Hadden,  21  Ala.  745: 
Seamans  v.  White,  8  Ala.  656;  Faulk- 
ner V.  Cook,  83  Ark.  206.  102  SW  384. 

87.  Jordan  v.  Collins,  107  Ala.  572, 
IS  8  137;  Jaffray  v.  Smith,  106  Ala. 
112,  17  S  218:  Roberta  v.  Burgess,  85 
Ala.  192,  4  S  733;  Clarke  v.  Parker.  63 
MIsa.  649;  Irion  v.  Hum^  BO  Idas. 
419. 

[a]    Whara  sareral  «hatM>  ara  at- 

tMnaOw— (1)  In  Alabama  under  stat- 
ute the  Jury  must,  when  practicable, 
assess  the  value  of  several  articles 
claimed  separately.  Jordan  v.  Col- 
lins, 107  Ala.  672.  18  S  137.  (2)  Fail- 
ure to  assess  value  separately  la  not 
ground  for  motion  In  arrest  of  Judg- 
ment under  a  statute  requiring  an 
assessment    In    this    manner  when 

fractlcable.  since  where  a  record 
ails  to  show  that  it  was  done  the 
presumption  Is  that  it  was  not  prac- 
ticable.   Jordan  v.  Collins,  supra. 

88.  Swofford  Bros.  Dry-Goods  Co. 
V.  Smlth-McCord  Dry-Oood«  Oo-  8S 
Fed.  417.  29  CCA  229  [afC  &  ^d.  T. 
314.  37  SW  103]. 

[a]  Tlaw  of  amsadmanti — Amend- 
ment may  be  made  after  the  jury  has 
been  discharged.  Swofford  Bros. 
Dry-Goods  Co.  v.  Smlth-McCord  Dry- 
Goods  Co.,  85  Fed.  417.  29  CCA  229 
[aff  1  Ind.  T.  314,  37  SW  103], 

[bl  VreparaUon  of  verdict  hr 
ooort. — ^Where  the  Jury  return  an  In- 
formal verdict  the  court  may  aak 
whether  the  Jury  Intends  to  find  for 
plaintiff  In  attachment,  and  upon  a 
reply  in  the  aflflrmative  may  order 
the  Jury  to  return  a  verdict  prepared 
by  tne  court,  provided  the  court  does 
not  in  any  manner  direct  the  Jury  or 
Indicate  In  any  degree  through  the 
medium  of  a  form  what  the  charac- 
ter of  the  verdict  should  be.  Kloege 
V.  Wiedner,  77  Tex.  811.  14  SW  ift. 

89.  Columbia  Bank  V.  Sprlnar,  55 
N.  J.  U  54&,  2<  A  711;  Ranney-SltMi 
Mercantlla  Co.  v.  Hanea,  9  OkL.  4T1. 
60  P  284. 
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teiplea,  nor  after  soeh  a  verdiet  and  a  jadgment 
thereon  in  his  favor,  ean  his  name  be  atrnck  from 
the  docket  without  his  consent.'**  The  determina^ 
tioD  by  a  sheriff's  jury  as  to  the  validity  of  the 
claim  made  by  a  third  puson  to  property  levied 
upon  nnder  an  attachment  is  not  such  a  judicial  de- 
temunation  as  entitled  either  party  to  review  it 
by  a  motion  to  set  aside  the  verdict.'^ 

922]  k.  Judgment— (1)  In  OaiMraL  In  a 
proeeeding  to  try  the  right  to  property  attached 
and  claimed  by  a  third  person  there  must  be  a  judg- 
ment"' founded  upon  a  regular  and  valid  verdict, 
to  whieh  the  judgment  must  conform."'  The  judg- 
ment should  furthermore  be  in  accordance  with 
any  statutory  provisioua  on  the  subjeet,^*  although 
it  has  been  held  that  a  judgment  not  following 
the  statute  strictly  will  not  be  reversed  for  that 
reason,  where  no  injury  has  resulted  to  the  claim- 
ant." 

Where  snretiw  have  Interrened  and  defended 
claimant 's  rights,  judgment  may  be  rendered  in  their 
behalf,  although  it  inures  to  the  ben^t  of  eltum- 
ant." 


[f  923]    (2)  ABsamiMiit  of  Value  of  Pnporty. 

The  jud^nent  need  not  contain  an  asseasment  of 
the  value  of  the  property,^^  unless  this  is  required 
by  tile  statute.*' 

Wbero  tbe  proporty  has  been  sold,  it  is  proper 
that  the  amount  realized  by  the  sale  should  be  as- 
certained by  the  court." 

li  924]  (3)  Where  Claimant  or  Zaterrener  Sno- 
cewfnL  Where  the  claimant  or  intervener  suc- 
ceeds in  establishiog  his  title  to  the  propwty  at- 
tached, the  judgment  should  be  that  the  attachment 
be  vacated  and  tbe  property  retiuned  to  tbe  ^e 
owner;*^  and  the  court  should  make  such  orders 
as  are  necessary  to  proteot  the  rights  of  the  claibi^ 
ant." 

Where  the  property  attached  has  been  sold  and 

the  proceeds  of  the  sale  are  iu  the  bands  of  the 
proper  officer,  judgment  should  be  that  claimant 
have  and  recover  the  proceeds  arising  from  the 
sale  of  the  goods  by  such  officer,  who  should  be 
ordered  to  pay  the  proceeds  to  claimant;*'  wad  it 
is  erroneous  to  enter  judgment  for  value  of  the 
property  against  plaintiff  in  attachment.** 


30.  Stat*  Bank  v.  Byrd,  8  Arte 

152. 

31.  Cohen  v.  Climax  Cycle  Co.,  19 
App.  Dlv.  1S8,  46  NTS  4. 

88.  State  V.  Sllverstein,  77  Ho.  A. 
304  (holding  that  merely  a  verdict 
cannot  be  substituted  (or  both  ver- 
dict and  Judgment). 

[al  ndaxnent  niiBclent  to  mav 
pozt  nppWkL — judgment  In  favor  of 
claimant  for  the  property  attached, 
"cost  of  suit  taxed  agalnat  the  plain- 
tiff." is  sufficient  to  support  an  ap- 
peal. Sloan  V.  Hudson.  119  Ala.  27, 
24  S  458. 

tb]  Effeot  of  jnOffOMiit  aaralast 
dsfSBtaat  In  sttaolimsatF— Where  the 
claim  of  an  intervener  is  not  adjudi- 
cated upon  In  the  attachment  suit, 
and  it  does  not  appear  that  it  has 
been  abandoned  or  that  the  Intervener 
has  any  knowledge  of  a  Judgnient 
rendered  acalnst  defendant  in  at- 
tachment, the  rlxhts  of  the  intervener 
are  unaffected,  and  he  may  retain 
posaaBSlon.  if  he  has  it.  Levy  v. 
Weber.  8  La.  Ann.  439. 

[cl  Whet*  Blafmaa*  tea  not  oobk- 
msea  wuai  Jarlaaiotioaal  ^  reavln- 
mata  as  to  the  making  of  an  affi- 
davit of  claim  to  property  levied  on, 
and  as  to  execution  of  a  bond  con- 
ditioned and  payable  in  the  manner 
and  amount  prescribed  by  statute, 
no  Jndsment  can  be  rendered,  except 
perhaps  for  costs  against  claimant 
Mobile  X..  Ins.  Co.  v.  Teague,  78  Ala. 

33.  Clarke  v.  Parker,  63  Hlsa  549; 
HewRon  v.  Tootle.  72  Mo.  632;  Mills 
V.  Thomson,  61  Mo.  415;  Hagardlne- 
UcKlttrlc  Dry  Goods  Co.  v.  Cama- 
ban.  8S  Mo.  A.  318;  Nelson  Dis- 
tUllna  Co.  v.  Hubbard,  &3  Mo.  A. 
23. 

[al  jrndgmeat  held  to  oonform  to 
vaxuot. — ^where  a  verdict  had  been 
rendered  finding  the  claimant  owner 
of  the  soods  seized  and  giving  dam- 
ages, a,  judgment  entered  thereon 
which.  In  addition,  decreed  that  pos- 
session be  delivered  to  the  intervener, 
was  held  to  be  pursuant  to  the  ver- 
dict. Bach  v.  Leopold.  8  La.  Ann. 
3S6. 

fb]  A  speoial  fladlng  controls 
whmr»  lAeooslBtent  with  a  general 
vexdiot.  but,  where  there  Is  a  general 
verdict  a.Kainst  claimants,  and  a  spe- 
cial flnding  that  they  had  some  in- 
terest fn  the  property  at  the  time  of 
Rttacliment,  and  claimants  do  not 
ask  for  a.n  order  protecting  their  in- 
terests after  the  special  finding  is 
returned,  a  Judgment  on  the  general 
verdict  should  not  he  disturbed. 
Moffitt       Albert.  >7  Iowa  213,  M  NW 

Martin  v,  Harnett,  8«  Tex,  517, 


674,  25  SW  1115.  26  SW  945:  Pitklns 
V.  Johnson,  (Tex.)  2  SW  459. 

[a]  Che  provision  of  tlie  Texas 
statiito  that  a  Judgment  against  the 
claimant  may  f>e  satisfied  by  a  re- 
turn of  the  property  to  the  attaching 
creditor  in  no  way  controls  the 
form  of  Judgment  but  simply  grants 
to  claimant  a  means  of  aatlstyine  the 
same,  other  than  by  paying  ft  in 
money.  Floege  v.  Wledner,  77  Tex. 
811    14  SW  132 

38.  Cobb  v.  Campbell,  14  Tex.  Civ. 
A  433.  38  SW  246. 

38.  Boehm  v.  Calisch,  (Tex.)  3 
SW  293. 

37.  Seamans  v.  White,  8  Ala.  656. 
But  see  Derrett  v.  Alexander,  2S  Ala. 
266  (where  it  was  said  that  some 
necessity  existed  for  ascertaining  Its 
value,  as  In  case  of  execution  from 
courts  of  record). 

[a]  ms  JadvmSBt  asad  aot  tad 
the  Tal«a  M  saoli  altblls  claimed. 
Joslln  V.  MoOee,  6  Colo.  A.  631,  39  P 
349. 

38.  Martin  v.  Harnett.  86  Tex.  517, 
674,  26  8W  1115,  2«  SW  945. 

Sa]  la  Texaa.  under  Rev.  St.  art 
3,  Judgment  should  fix  the  value 
of  the  use  of  property  where  there 
is  Judgment  for  plalntins  in  attach- 
ment. Port  Worth  Pub.  Co.  v.  Hit- 
son.  8«  Tex.  216,  14  SW  843.  16  SW 
551.   

[b]  Where  the  Swej  duly  aaassssd 
separately  the  value  of  dlfierent  ar- 
ticles, such  separate  values  need  not 
be  repeated  In  the  Judgment.  Rob- 
erta V.  Burgess,  86  Ala.  192,  4  8 
733. 

39.  St.  Louis  Brewing  Assoc.  v. 
DruUnger,  62  Mo.  A.  485. 

40.  Dodder  v.  Moberly,  28  Okl.  334, 
114  P  714. 

[a]  TacatiOB  as  to  defendant  ia 
attaoJuneat, — ^Where  a  third  person 
claims  the  property  attached,  and 
the  attachment  is  vacated  as  to  such 
person.  It  must  be  also  vacated  as  to 
defendant.  Ford  v.  Calhoun,  68  S.  C. 
106.  30  SE  830. 

41.  Dodder  v,  Moberly,  28  Okl.  334, 
114  P  71*. 

[a]  Where  the  property  baa  pre- 
vtonsly  been  sold  by  order  of  court. 
Judgment  for  recovery  and  restitu- 
tion of  the  property  Is  Improper. 
The  defect,  however,  is  not  a  ground 
for  reversal,  as  the  court  has  power 
to  make  Judgments  conform  to  the 
Issues  tried  In  tbe  cause.  Scott- 
Force  Hat  Co.  T.  Hombs,  127  Ho.  392, 
30  SW  183. 

[b]  Witere  one  of  tire  olalroants 
la  feuad  to  be  owaer  as  against  at- 
tachment plaintiff  and  another  claim- 
ant In  possession.  Judgment  should 
be  entered  for  the  poisaeasipn  and 


against  attachment  plaintiff  for  the 
value  of  the  property  In  the  event 
of  it  not  being  delivered  up.  Bur- 
lacher  v.  Watson,  38  Tex.  62. 

[c]  m  nilnois  it  Is  held  that 
where  an  Interpleader  succeeds  in 
establishing  his  title  to  the  property 
or  fund,  as  against  plaintiffs  In  th^ 
attachment,  the  only  Judgment  he  Is 
entitled  to  Is  for  his  costs,  and  the 
statute  does  not  authorise  a  Judg- 
ment that  he  recover  the  property  In 
controversy.  Buckingham  v.  Shoyer, 
86  111.  A  364. 

43.  Swift  v.  Grey.  3  Ind.  T.  756., 
49  SW  46. 

43.  Fly  V.  Orieb,  62  Ark.  209,  35 
SW  214;  Hughes  Bros.  Mfg.  Co.  v. 
Reagan,  4  Ind.  T.  472,  69  SW  940; 
Swift  V.  Grey,  3  Ind.  T.  756,  49  SW 
46;  Hewson  v.  Tootle,  72  Mo.  632; 
Rogers,  etc.  Hardware  Co.  v.  Ran- 
delT,  69  Mo.  A.  342;  St.  Louis  Brewing 
Assoc.  V.  DruUnger,  62  Mo.  A.  485; 
Williams  V.  Braden,  57  Mo.  A.  317; 
S.  Albert  Grocer  Co.  v.  Gkwtz,  57  Mo. 
A.  8;  Rindskoff  v.  Rogers,  34  Ma  A. 
126;  Nolan  v.  Deutsch,  23  Mo.  A.  1. 

[a]  Bntire  preeeeds. — In  a  pro- 
oeeding  on  a  statutory  Interplea  for 
articles  salable  when  brought  into 
court  by  attachment,  upon  a  flnding, 
after  the  sale  of  the  property  in  dis- 
pute, establishing  the  full  ownership 
of  all  the  property  In  the  interplead- 
er, the  proper  Judgment  would  be 
for  payment  to  interpleader  of  the 
entire  proceeds.  Rogers,  etc.  Hard- 
ware Co.  V.  Randell,  69  Mo.  A. 
342. 

[b]  Where  claimant  baa  only  a 
partial  Interest  in  the  property  the 
proceeds  of  sale  should  be  awarded 
to  him  according  to  his  Interest 
therein  as  ascertained  by  the  verdict. 
Nelson  DlatUIIng  Co.  v.  Hubbard.  53 
Mo.  A.  23. 

[c]  Where  there  are  separate  at- 
taebments  and  a  claim  to  the  prop- 
erty filed  by  the  same  person  In  each, 
claimant  cannot,  upon  obtaining  Judg- 
ment for  recovery  and  restitution  fn 
one  case,  have  possession  of  the  pro- 
ceeds of  the  property,  if  sold,  until 
all  the  suits  have  been  determined. 
State  V.  Hockaday,  132  Mo.  227,  83 
SW  812. 

[d]  Where  an  amMsl  from  a  Jna- 
tlos  of  tbe  peace  Is  taken  to  a  cir- 
cuit court,  such  court  has  the  same 
power  to'  order  the  proceeds  of  the 
sale  of  attached  property  to  be 
turned  over  as  if  the  proceedings 
originated  In  It.  Springfield  Enplne, 
etc.,  Co.  V.  Glazier,  65  Mo.  A.  616, 

44.  Hughes  Mfg.  Co.  v.  Reagan,  4 
Ind.  T.  472.  69  SW  940;  Williams  v. 
Braden,  67  Ho.  A.  817.  See  also  Hill 
v,  aardner,  85  Wash.  529.  77  P  808, 


Digitized  by 


406  [6C.J.] 


ATTACBMENT 


[§§92«26 


Vrhvn  ill*  eUimint  "bu  eiteUlihed  Ui  tlUe  u 
a  tnutM  in  a  valid  trnst  deed,  the  attachment 
ereditoT  ia  not  entitled  to  a  judgment  against  the 
elaimant  and  the  sureties  on  his  delivery  bond  for 
the  value  of  the  property  after  deducting  the 
amount  of  the  valid  debts  secured  by  the  trust  deed, 
because  there  ia  a  surplus  after  making  such  deduc- 
tion." 

Upon  a  finding  that  the  proper^  is  snbject  to  a 
valid  mortgage,  a  judgment  in  favor  of  claimant 
should  not  dischai^e  the  attachment  lien,  but  should 
direct  that  the  mortgagee  retain  possession  until 
the  mortgage  has  been  dischai^ed  but  that  the  at- 
taching cr^tor  may  sell  subject  to  the  mortgage, 
in  the  manner  provided  by  statute.*" 

In  an  eitnitable  proceeding  by  interveners  to  ea- 
tablish  the  priority  of  their  claims,  judgment  may, 
if  asked  for  by  a  claimant,  be  rendered  against  the 
debtor  for  a  claim  admitted  by  him." 

[i  925]  (4)  Where  Claimant  or  Intervener  Un- 
successful.  Where  the  issue  is  found  against  claim- 
ant, the  judgment  should,  under  some  statutes,  con- 
demn the  property  to  the  satisfaction  of  the  jndg^ 
ment  which  has  been,  or  may  be,  obtained  in  the 
attachment  suit;*"  and  it  is  not  proper  to  render 

45.  Flttman  v.  Rotan  Grocery  Co., 
15  T«X.  Civ.  A.  67«.  89  SW  1108; 
Ltni  V.  Atchison,  14  Tex.  Civ.  A.  647, 
88  8W  640,  47  SW  542  (holding  that 
such  a  course  would  give  a  levy  by 
seizure  the  effect  of  service  ol  9.  writ 
of  garnishment).  But  compare  Pers- 
ing  V.  Reno  Stock  Brokerage  Co.,  80 
Nev.  842.  98  P  1054  (holding  that, 
under  Comp.  L.  !  3225,  providing  that 
all  persons  having  in  their  posses- 
sion any  credits  belonging  to  de- 
fendant at  the  time  of  servfce  of  the 
writ  of  attachment  shall,  unless  they 
deliver  the  same  to  the  sheriff,  be 
liable  to  plaintiff  for  the  amount  of 
such  credits  or  debts  until  the  at- 
tachment has  been  discharged,  etc., 
a  third  person  In  possession  of  prop- 
erty attached  as  property  of  a  de- 
fendant Is  liable  to  plaintiff  for  any 
property  or  credits  of  defendant 
which  he  may  hold  after  his  own 
rights.  If  any,  have  been  satlBfledi, 

48.  Lapowskl  v.  Taylor,  18  Tex. 
Civ.  A.  624.  35  SW  934. 

47.  Clinton    Lumber   Co.    v.  Mit- 
chell. 61  Iowa  132,  16  NW  52. 

48.  Arnold  v.  Cofer.  135  Ala.  364, 
83  S  539;  Jaffray  v.  Smith.  106  Ala. 
112,  17  S  218;  Seisel  v.  Polmar.  108 
Ala.  491.  15  8  850:  Abraham  v.  Nl- 
croai,  87  Ala.  173.  6  S  293;  Townsend 
V.  Brooks,  76  Ala.  308;  Gray  v.  Ral- 
born,  53  Ala.  40;  Derrett  v.  Alexan- 
der, 26  Ala.  265;  Seamans  v.  White. 
8  Ala  656:  Box  v.  Ooodbar,  54  Ark, 
6.  14  SW  925;  Weber  v.  Mick,  131 
lil.  520.  23  NE  646;  Haines  v. 
Stewart,  3  Nebr.  (Unoff.)  216,  91  NW 
639. 

[a]  Whece  Judgnent  hum  alrsadr 
been  tendered  In  the  original  attMb- 
mant  snlt,  a  Judgment  condemning 
the  property  Is  appropriate.  Ros«i;» 
V.  Bailey,  121  Ala.  814,  25  S  909  Tclt 
Roberts  v.  Burgess,  86  Ala.  192,  4  S 
7381. 

[6]    Am  ezprMs  VAttdor's  llsn  on 

personal  property  attached  In  an  ac- 
tion for  the  purchase  money  may  be 
foreclosed  If  the  attaching  creditor 
gets  judgment  but  does  not  foreclose 
his  lien,  and  may  be  enforced  in  a 
Judgment  subsequently  rendered 
against  claimant  in  a  trial  of  right 
to  the  property  notwithstanding  the 
attachment  debtor  Is  not  a  party 
to  such  action.  Howard  v.  Parka,  1 
Tex.  Civ.  A.  603.  21  SW  2S9. 

[c1  ITBder  the  notlda  statute  It 
Is  error  to  render  Judgment  against 
a  claimant  and  his  sureties  for  an 
Indefinite  sum  to  be  thereafter  as- 
certained by  the  Judgment  to  be  en- 
tered  In   the   principal  attachment 


a  money  rac^ent  againat  the  claimant,**  or  to  di- 
rect that  ne  and  his  sureties  on  the  claim  bond  pay 
plaintiff  in  attachment  the  value  of  the  property  as 
assessed  by  the  jnrv  and  the  costs  of  snit.^  Un- 
der other  statute,  however,  judgment  may  be  ren- 
dered l^nunst  elaimant  and  Ms  sureties  on  the  bond, 
in  the  event  of  its  forfeiture  or  breaefa  of  eoBdi< 
tion." 

A  Jndglaent  in  favor  of  sonral  attacUng  ^aii- 
tiffs  should  not  be  joint,  but  should  establidi  thar 
rights  and  priorities." 

EstabUahing  right  to  monoy  received  from  aala 

Where  claimant  received  a  portion  of  his  claim 
upon  a  sale  of  the  property,  in  accordance  with  an 
agreement  under  which  he  permitted  a  sale  thereof, 
a  judgment  based  upon  a  finding  that  his  claim  was 
invalid  should  contain  a  provision  establishing  his 
right  to  the  money  he  has  received  from  the  sale, 
as  against  the  other  parties,  where  an  advantage 
has  been  secured  to  them  by  reason  of  the  sale.** 
Where  elaimant  fails  to  appear  and  join  issne, 
judgment  by  default  may  be  had  against  him  hke 
any  other  defendant." 

926]     (6)  Amendment  or  Reformation  of 
Judgment.  In  the  event  of  a  clerical  misprisiou,  the 


suit.    Qelger  v.  Henry,  44  Fla.  208, 

32  S  874  [foil  Valdosta  Mercantile 
Co.  V.  White,  62  Fla.  468,  42  S 
633]. 

49.  Arnold  v.  Cofer,  136  Ala.  364. 
83  B  639:  Clarlnda  Valley  Bank  V. 
Wolf,  101  Iowa  61.  69  P^W  1131. 

50.  Arnold  v.  Cofer.  136  Ala.  864, 

33  S  539;  Seisel  v.  Folmar,  103  Ala. 
491,  15  S  850;  Gray  v.  Raiborn.  63 
Ala,  40;  Derrett  v.  Alexander,  25  Ala. 
266;  Box  v.  Goodbar,  64  Ark.  6,  14 
SW  926. 

[a1  A  dlnotlOA  that  plalBtUT  PV 
ths  Tain*  as  flxsd  br  t£«  attaoUaff 
oflloev  is  erroneous  In  the  absence 
of  eny  Issue  or  flndlng  as  to  the 
value  of  the  property.  Oetger  v. 
Henry,  44  Fla.  208^2  8  871. 

51.  Floege  V.  Wledner.  77  Tex. 
811,  14  SW  182.  See  also  Hardls  v. 
Johnson,  48  Tex.  825. 

B3if  orosaMBt  of  liaMUty  «a  Iwiid 
naemllT  see  Infra  tl  9SS-981. 

[a]  Snmr  a  pwtr  to  utiaatton. 
— A  surety  upon  a  statutory  bond  for 
a  trial  of  the  right  of  property  be- 
comes a  party  to  the  litigation,  and 
the  court  can  render  Judgment 
against  him  without  having  him 
served  with  citation  or  otherwise 
notified.  Johnson  v.  Blum,  17  Tex. 
Civ.  A.  260,  42  SW  791. 

[b]  Where  the  onoer  lerrtiw  an 
attaohnMnt  afllxes  a  ralnatlon  on  the 
property,  and  no  issue  is  raised  as  to 
such  valuation  on  the  trial  of  a 
claim  proceeding,  and  no  submission 
Is  made  as  to  the  value  of  the  prop- 
erty, on  a  general  verdict  for  plain- 
tiff in  attacnment,  a  Judgment  la  au- 
thorized by  the  statute  against  the 
claimant  for  the  value  of  the  prop- 
erty as  affixed  by  the  ofllcer.  Val- 
dosta Mercantile  Co.  v.  White,  56 
Fla.  704,  47  S  961. 

[c]  Pemilttlng  dallTery  of  vrop- 
•rtr  or  ahowlng  of  valne^It  ia  er- 
ror to  render  a  personal  judgment 
for  the  value  of  the  attached  prop- 
erty against  the  principal  obligor 
without  permitting  him  to  deliver 
the  property  or  show  Its  Talus.  Con- 
nor V.  Williams,  80  SW  401.  17  KyL 

[d]  flwreranoe  of  ItaitiiTM. — ^Where 
a  elaimant  resorts  to  the  statutory 
remedy  for  trial  of  the  right  to  per- 
sonal property.  In  order  to  try  the 
right  to  flxtures  seised  under  at- 
tachment, and  by  means  of  a  claim 
bond  secures  possession  of  the  fix- 
tures and  severs  them,  they  become 


suit  for  Injury  to  the  freehold,  bat 
may,  in  the  same  action,  enforce  the 
claim  bond.  Jores  V.  Bull.  90  Tex. 
187.  37  SW  1064. 

Se]  In  Arkansas  the  right  to  sucli 
gment  does  not  accrue  unless  the 
appraisal  of  the  property  is  made 
and  shown  by  the  offlcer's  return, 
and  not  then  until  the  officer  has 
shown  by  his  return,  on  a  flerl  facias 
issued  against  defendant  In  the  origi- 
nal suit,  the  failure  of  the  obligors 
on  the  bond  to  deliver  the  property 
according  to  Its  conditions.  Turner 
V.  Collier,  87  Ark.  fiS8.  See  also 
Faulkner  t.  Cook,  88  Ark.  205,  101 
SW  384. 

[f]  In  KlaBlaslppl,  under  Annot. 
Code  i  167,  If  the  value  of  the  prop- 
erty eouals  the  amount  found  due  to 
plaintiff,  Judgment  must  be  entered 
agalnat  claimant  and  his  sureties  on 
the  bond  for  the  amount  of  said 
value,  and  If  the  value  is  less  than 
the  amount  found  due.  Judgment 
must  be  entered  agalnat  claimant  for 
the  amount  of  the  verdict,  and 
against  the  suretiea  In  the  bond  for 
the  value  of  the  property.  If  Judg- 
ment by  default  Is  entered  against 
defendant,  an  Inquiry  must  be  award- 
ed to  assess  the  value  of  the  prop- 
erty claimed,  and  on  execution  there- 
upon Judgment  shall  be  entered  as 
above  provided.  Compare  Irion  v. 
Hume,  60  Miss.  419.  decided  under  an 
earlier  statute. 

[gl  When  a  olalm  suit  <^ 
moved  by  oertloimrl  from  a  jBstlcaV 
oonrt  to  the  circuit  court,  where  the 
property  Is  condemned,  the  Judgmenl 
In  the  circuit  court  should  be  certi- 
fied with  a  procedendo  to  the  Juatlee 
who  Issues  execution,  and,  on  nllure 
of  defendant  to  deliver  the  prop- 
erty, the  officer  should  indorse  such 
failure  on  the  bond  died  with  the 
Justice,  and  execution  should  ls«*5 
thereupon  for  the  assessed  value  of 
the  property  as  fixed  by  the  circuit 
court  acainst  the  principal  and 
surety,  if  such  value  does  not  exceed 
the  amount  of  the  judtrment  in  at- 
tachment and  costs,  and.  If  exceea- 
ing  that  amount,  then  for  the  Jaas- 
ment  and  costs.  Derrett  v.  Alexan- 
der. 26  Ala.  265.      _  ^ 

61.  Fort  Worth  Pub.  Co.  v.  HBt- 
son,  80  Tex.  216,  14  SW  848.  18  SW 

B3.  Bryant  v.  TlnK,  75  Iowa  Bl«, 
89  NW  820. 

64,    Cobb  V.  Campbell.  <Tex.^Mt 


personalty,  and  the  adverse  party.  A,5  88  SW  J*^*nJ& 
being  the  owner  of  the  land,  in  PO»-  nS*kJl-T*^5;^^Ai 
session,  need  not  bring  a  separate!  2<  SW  946;  Tex.  Rev.  St.  art  48811- 
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jndgmeot  may  be  amended  on  motion,"*  or,  where 
jKcessary,  it  may  be  reformed.'* 

[i  927]  (6)  Sffect  of  Jodgmnt.  The  judgment 
on  the  trial  of  the  right  to  property  levied  on  and 
datmed  by  a  third  peraon  is  eoneliuive,  as  between 
the  attaching  plaintiff  and  the  claimant,  npon  the 
question  as  to  whether  or  not  the  claimant  owns 
or  has  an  interest  in  the  property,"'  and  ia  also 
held  to  bind  the  sureties  on  claimant's  bond  in 
the  event  that  the  property  in  controversy  is  not 
forthcoming,  or  the  valne  thereof  is  not  paid  by 
elaimant;^  but  it  does  not  affect  the  attachment 
suit.'*  the  title  to  the  ^»Top«rty  as  between  attach- 
moit  defendant  and  claimant,  or  the  rights  of  third 
person  B.** 

Wbaie  the  tbIiw  of  improvements  Is  amided  to 

as  mtervener,  he  is  not  entitled  to  retain  possession 
of  the  land  until  the  improvements  have  been  paid 

for,  as  against  an  attaching  creditor.'^ 


Judgment  for  datmuit  in  as  action  against  tiie 
attaching  olflcer  is  not  binding  on  the  attaching 
creditor  nnlesa  he  has  had  notice  of  the  action.*' 

[$  928}  L  Ezecntion.  Where  attached  property 
ia  claimed  by  a  third  person  who  gives  the  required 
claim  bond,  and  thereafter  the  attaching  creditw 
prevails  on  a  trial  of  the  right  of  property  between 
himself  and  the  claimant,  it  is  error  to  direct  the 
issuance  of  an  execution  before  the  retnm  of  the 
claim  bond  forfeited;**  but,  where  the  statute  per- 
mits judgment  to  be  entered  in  the  proceeding  to 
try  the  right  of  property  against  the  claimant  and 
the  sureties  on  his  bond,'*  plaintiff  may  have  ezecn- 
tion issue  on  such  judgment.*" 

[i  929}  m.  Appeal  and  Brror~(l)  Ri|^  of  Bo- 
view.  The  parties  to  a  proceeding  to  establish 
or  determine  a  third  person's  claim  to  atta^ed 
property  have  the  same  rig^t  of  appeal  as  in  ac- 
tions commenced  in  an  ordinary  way,'*  even  though 


SS.  Setsel  V.  Folmar,  103  Ala.  491, 
IS  S  8S0;  Gray  v.  Raiborn.  BS  Ala.  40. 

fiC  Burlacher  v.  Watson,  S8  Tex. 
(1 

S7,  Herahy  v.  Clarksvllle  Ingt.,  15 
Ark.  128:  Parham  v.  Potta -Thompson 
Liquor  Co.,  127  Oa.  303,  66  SE  460; 
Weber  v.  kick,  181  111.  620.  23  NE 
146:  Tipton  Bank  v.  Cochel.  27  Mo. 
A.  E>29.  But  compare  State  v.  Gil- 
lespie. 9  Nebr.  506.  4  NW  239  (ho!d- 
iDg  that,  under  Comp.  St.  II  S96- 
998,  jud^nient  In  favor  of  claimant 
Is  not  conolustve  as  to  ownership  of 
the  prt^rty.  but  the  attachment 
credftor  may  atill  contest  his  right 
to  the  same,  and  accordingly  man- 
damus will  not  Ite  against  the  officer 
who  seized  the  property  to  compel 
him  to  return  it  to  the  person  ad- 
judged to  be  the  owner,  as  his-  re- 
fusal so  to  do  la  not  a  failure  to  dis- 
charge an  official  duty), 

[a]  Svtopptf  of  olslBiaiitd  One 
who  files  a  claim  on  levy  of  attach- 
ment, and  replevies  property  by  giv- 
ing a  forthcoming  bono,  cannot,  af- 
ter a  Judgment  finding  the  property 
subject,  sot  up,  in  an  action  on  the 
bond,  any  contention  raised  by  him 
in  the  claim  case.  Thonmson  v. 
O'Connor,  115  Ga.  120,  41  SE  242. 

[b]  Sartoppel  of  attaobliiff  or«d- 
Hot. — Where  property  has  been  at- 
tached, and  a  third  party  intervenes 
clnlmlng  ownership  under  a  recorded 
title,  and  executes  a  release  bond 
whereby  possession  of  the  properly 
\t-  delivered  to  him,  aixd  the  attach- 
ment process  Is  not  maintained,  thus 
leaving  the  property  in  the  Inter- 
vener's possession,  the  attaching 
creditor  Is  Judicially  estopped  from 
tmoring  or  denying  the  possession 
if  the  intervener.  A  selsure  of  this 
iroperty  afterward,  while  thus  In 
he  Intervener's  possession,  by  the 
Utachlnff  creditor  under  a  fieri 
'aclas  asalnst  the  Judgment  debtor, 
B  tortious.  The  Intervener  had  pon- 
ession  under  a  recorded  title.  Smith 
.  Pool,  Mann.  Unrep.  Cas.  (La.)  446. 
'he  attaching  creditor  must  resort  to 
he  revocatorr  action. 

[c]  Oypoatotea  to  Mia  ubAmt  at- 
■fitiwm,  TTtifTfi  a  third  party  op- 
Qses  a  sale  of  attached  property  on 
ie  ground  that  it  Is  his,  and  the 
itpoaitlon  Is  sustained,  purchasers  of 
ie  property  at  the  sale  are  afCected 
ith  notice  of  the  opposition,  and 
tuat  restore  possession  to  the  party 
laktng  the  same.  Ijobdell  v.  Union 
ank,  8  La,  Ann.  117. 

[d]  U«a  not  passed  npoa. — ^Where 
implainant  in  a  bill  In  equity,  who 
id  been  claimant  in  a  trial  of  the 
ghf  of  property,  alleged  that  the 
iltdity  of  a  mortgage  under  which 
i  claimed  was  not  controverted  by 
laintiff  In  attachment,  and  that  the 
ortgage  was  rejected  by  the  trial 
>urt  as  evidence,  not  because  It  was 
ijectionabla   as  a  security,  but  on 


the  ground  that  It  did  not  tend  to 
prove  the  Issue  on  the  part  of  claim- 
ant, which  was  whether  defendant  In 
attachment  had  an   Interest  In  the 

firoperty  subject  to  the  attachment, 
t  was  held  that  complainant  should 
be  allowed  to  show  what  transpired 
at  the  trial  of  the  right  of  property, 
since  the  matter,  although  involved 
in  the  trial,  was  not  esaiential  to  the 
finding  of  a  verdict  that  ths  property 
was  lULble  to  attachment  Aiuilsr 
Pearson,  8  Ala.  481. 

SS.  Trlest  v.  Bnslen,  10«  Ala.  180, 
17  8  IBS  [cit  Charles  v.  Hasklns,  14 
Iowa  471,  88  AmD  ST8  and  note]. 

69.  Dtlley  v.  McOregor,  24  Kan. 
3<1:  Brownwell,  etc.  Car.  Co.  v.  Bar- 
nard, 139  Mo.  142,  40  SW  76S. 

[a]  TxlaS  of  KlgM  of  ptopetty  a 
•spavats,  dlstlaott  and  Indepeaaent 
Itmnisfllar  TVhtlri  a  statutory  trial 
of  the  right  of  property  Is  a  suit  de- 
pendent or  collateral  to  the  main  suit 
In  which  Is  Issued  the  process  lev- 
ied upon  the  property  claimed,  it 
is.  as  between  plaintiff  and  defend- 
ant, separate,  distinct,  and  independ- 
ent to  'the  main  suit,  with  distinct 
and  Independent  Issuef;  and,  there- 
fore, the  Judgment  in  the  claim  suit 
is  not.  In  any  way,  decisive  of  the 
right  of  plaintiff's  recovery  against 
defendant  in  the  main  suit.  Wheeles 
V.  New  York  Steam  I>ye  Worki^  1S9 
Ala.  398.  29  S  793. 

[bl  Ths  trial  is  a«al|ra*d  pzfaol- 
pallr  for  protection  of  t£*  attaching 
oflloer  ana  la  not  conclusive  upon  the 
rights  of  the  parties.  DlUey  v.  Mc- 
Gregor, 24  Kan.  361. 

[c]  The  ttttaehmeat  shevld  be  va- 
oated  as  to  defendant  where  It  Is  va- 
cated as  to  the  claimant.  Ford  V. 
Calhoun,  53  S.  C.  106,  30  SB  830. 

[d1  IHsaifMal  of  attsolinieiit  and 
proceeding  wtthsnt  regard  thereto^ 
Where  tlia  Interpleader  obtains  Judg- 
ment for  all  the  attached  property, 
attachment  plaintiff  may  dismiss  the 
attachment  voluntarily,  and  proceed 
without  regwd  to  It.  Brownwell,  etc.. 
Car  Co.  r,  Barnard.  189  Mo.  148,  40 
SW  762. 

re]  nalntWa  rlglit  to  a  penonal 
Judgment  on  the  merits  against  de- 
fendant cannot  be  affected  by  a  de- 
termination of  the  right  to  property 
attached  In  favor  of  the  claimant 
thereof.  Brownwell.  etc.  Car  Co.  v. 
Barnard.  139  Mo.  148.  40  SW  782: 
Schofleld  v.  Cox,  8  Graft.  f49  Va.)  633. 

rfl  Claimant  not  entitled  to  have 
action  dismissed  as  against  dsfeud- 
nnt.  WhfTi  a  claimant  of  attached 
property  filed  an  Inter  plea  and  ob- 
tained Judgment,  he  was  not  entitled 
to  have  the  action  dismissed  against 
defendants  who  had  been  served 
with  summons  or  had  appeared,  be- 
cause of  plaintlfTs  failure  to  give  a 
new  attachment  bond,  under  Rev.  St. 
(1889)  Bl  529.  680,  providing  that,  if 
the  court  deems  tb«  bond  InsulDclent, 


it  may  require  plaintiff  to  give  a  new 
bond,  and  that  If  he  fails  to  comply 
the  suit  shall  be  dismissed.  Brown- 
well, etc.,  Car  Co.  v.  Barnard,  139 
Mo.  142,  40  SW  762. 

60.  Hershy  v.  Clarksville  Inst.  IB 
Ark.  128;  Weber  v.  Mick.  181  111.  620, 
23  NE  646;  Needham  v.  Clary,  62  111. 
344:  Petty  v.  Hayden.  lis  Iowa  tit, 
88  NW  389. 

[a]  An  IntMTentlon  la  attadiment 
pvooMdinga  by  a  mortgage*  claim- 
ing the  proceeds  of  the  attached 
property  is  not  binding  on  the  owner 
of  the  property,  since  a  mortgagee 
cannot  estop  a  mortgagor  tiy  his  con- 
duct to  preveiit  the  mortgagor  from 
asserting  his  rights  as  against  a 
wrongdoer.  Petty  v.  Hayden,  115 
Iowa  212,  88  NW  339.  i 

fbl  Judgment  that  assignment  to 
aialmant  frandnlent — ^Where  the 
fraudulent  character  of  an  assign- 
ment under  which  an  interpleader 
claimed  was  In  Issue,  and  the  assign- 
ment was  by  the  Judgment  declared 
fraudulent,  the  Judgment  was  con- 
clusive against  defendant  In  attaeh- 
ment.  Tipton  Bank  v.  Coohel,  17  Mo. 
A.  529. 

81.  Coleman  v.  Teddlie,  106  La. 
192.  80  S  99. 

63.  Peaslee  v.  Stanlford,  Brayt 
(Vt)  140. 

68.  Rogers  Bailey,  121  Ala.  314, 
26  S  900. 

84.    See  supra  I  925. 

65.    Rhodes  v.  Smith.  66  Ala.  174. 

[a]  m  Arkansas,  under  the  pro- 
visions of  the  act  of  Jan.  19,  1861, 
plaintiff  in  attachment  may  have  exe- 
cution against  the  property,  and.  If 
the  same  Is  not  delivered  to  the  sher- 
iff on  demand,  execution  shall  Issue 
on  a  return  of  the  facts  in  a  fieri 
facias  on  the  bond  for  such  a  sum  as 
will  be  sufHcient  to  satisfy  the  dam- 
ages and  eosta  Adams  v.  Hobbs,  27 
Ark.  1. 

8a,  Mitchell  v.  Woods,  11  Ark.  180: 
Seass  v.  Manlon.  92  III.  A.  471;  Mc- 
Lean v.  McDaniel,  44  N.  C.  202;  Chaf- 
fee V.  Malarkee,  26  Tt,  242. 

[a]  Txlal  %r  Mhaim  fasrw^-^Sn 
New  York  there  is  no  provision  of 
law  allowing  a  review  by  motion  or 
otherwise  of  the  action  of  a  sberirTs 
Junr  Impaneled  to  try  the  validity  of 
claim  of  a  third  person  to  property 
attached.  Shaw  v.  Dunn,  122  App. 
Dlv.  788.  107  NTS  777. 

[b]  Matar*  of  prooeedlng  on  ap- 
peal.— A  proceeding  by  Intervention 
in  attachment  under  Iowa  Code  S 
3016.  is  not  necessarily  equitable,  and 
whan  not  so  treated  by  the  trial 
court  will  not  be  so  regarded  on  ap- 
peal. Clinton  Nat.  Bank  v.  Stude- 
mann,  74  Iowa  104,  87  NW  112. 

[c]  Blfect  of  Btatntory  oertlorarL 
— A  statutory  certiorari  to  a  Judg- 
ment rendered  in  favor  of  plaintiff  In 
attachment  condemning  the  property 
of  olatmant  for  payment  of  the  at- 


Digitized  by 


Google 


408  [6C.J.] 


ATTACHMENT 


[§§  92&^ 


the  right  to  appeal  is  not  expressly  given  by  the 
statute  autborizicg  the  claimant  to  intervene  or  in- 
terplead in  the  attachment  suit.'^ 

930]  (2)  To  What  Court  Appeal  Lies.  The 
appeal  must  of  course  be  taken  to  a  court  having 
proper  jurisdiction;  thus,  where  a  question  involv- 
ing the  title  to  land  is  in  issue,  appeal  must  be 
taken  to  that  court  alone  which  has  jurisdiction  as 
to  such  question;'"  and  the  same  principle  applies 
where  the  jurisdiction  of  the  appellate  court  is  de- 
pendent upon  the  amount  in  controversy.*' 

931]  (3)  Parties.  Where  there  is  judgment 
against  the  intervener  and  defendant  in  attachment, 
the  intervener  must  himself  appeal,  and  an  appeal 
by  attachment  defendant  is  not  sufficient  to  bring 
up  the  question  of  ownership.'" 

932]  (4)  Time  for  Taking  and  Ferfectinc. 
The  appeal  must  be  taken  and  perfected  or  the  writ 
of  error  sued  out  within  the  time  prescribed  there- 
for by  statute.'* 

933]  (5)  Snpersedeas  or  Stay  of  Proceedings. 
Where  a  bond  is  given  by  claimant,  the  pendency 
of  the  appeal  operates  as  a  supersedeas.'' 

[$  934]  (6)  Record.  The  record  on  appeal  in 
proceedings  to  try  the  right  to  property  attached 
must  be  kept  distinct  from  the  record  of  the  pro- 
ceedings in  attachment "  and  must  show  that  an 
issue  has  been  made  up  between  claimant  and  at- 
taching creditor."  Where  a  claim  is  interposed 
by  one  partner  in  the  name  of  his  firm,  subsequent 
proceedings  are  properly  conducted  against  the  part- 
nership as  elaimant  notwithstanding  the  bond  is 


given  by  each  partner  individually  and  recites  that 
he  "has  filed  a  claim;*'  and  accordingly,  a  recital 
in  the  judgment  entry  that  the  one  interposing  tiie 
claim  is  a  member  of  the  partnership  is  sufficient, 
on  error,  to  sustain  a  default  against  the  partner- 
ship as  clsinumt.'" 

[%  935]  (7)  Scope  and  Srtent  of  Bertow.  Wbere 
the  question  at  issue  on  trial  was  the  right  to  the 
attached  property  the  appellate  court  can  pass  x 
that  question  only.'"  The  appellate  court  will  not 
interfere  with  the  discretion  of  the  trial  court  in 
refusing  permission  to  interplead  after  the  time  for 
interpleading  has  pamed,"  review  conflicting  eri- 
dence  to  determine  its  weight,''  or  consider  objec- 
tions not  raised  in  the  trial  court;'*  neither  will  it 
look  into  the  attachment  for  the  purpose  of  find- 
ing error  in  the  claim  suit,  unless  the  record  of 
the  former  is  introduced  in  some  legitimate  vay 
into  the  latter.'"   Where  it  appears  a  reeit^ 

in  a  verdict  not  assessing  each  item  of  property,  in 
a  trial  of  the  right  to  property,  that  there  was  u 
agreement  of  the  parties  by  which  the  jury  wis 
to  be  governed  in  their  findings,  it  will  be  presumed 
on  appeal,  in  the  absence  of  a  contrary  showing, 
that  the  agreement  dispensed  with  the  necessity  of 
assessing  each  separate  item  of  the  property.'* 

936]  n.  Costs.  Costs  and  disbursements  in  a 
proceeding  to  try  the  right  to  property  levied  on 
under  attachment  and  claimed  by  a  third  person 
have  no  connection  with  the  main  action,"  and 
must,  as  a  rule,  be  borne  by  the  party  to  such  pro- 
ceeding who  is  nnsnoeessfm,"  although  it  has  bea 


tachment  dfbt  has  the  effect  of  an 
appeal,  in  that  where  the  action 
would  on  appeal  be  tried  de  novo,  the 
cause  stands  for  trial  anew  In  the 
court  Issuing  the  certiorari,  and 
where,  euhsequent  to  certiorari  to  re- 
view a  Judgment  of  a  justice  con- 
demning the  property  to  payment  of 
plaintlfTs  claim,  defendant  in  attach- 
ment dies  and  plaintiff  fftila  to  revive 
the  action  within  the  statutory  time, 
claimant  may  interpose  a  defense 
that  the  action  had  abated  against 
him  because  of  such  failure  on  the 
trial  of  the  certiorari.  Cofer  v. 
Belnschmidt,  121  Ala.  26S,  25  S  769. 

[d]  Xstnmw  la  teoBA  on  wpial 
lir  a  povltloa  voinmtazlly  MnuMd  by 
hitn  on  the  trial.  Stewart  v.  Outh- 
walte.  141  Mo.  662.  44  SW  326  (hold- 
ing that,  if  he  accepts  the  burden  of 
proof  on  the  trial,  he  must  retain  It 
on  appeal). 

67.  Mitchell  v.  Woods.  11  Ark.  180. 

68.  Ducker  v.  Wear,  etc..  Dry 
Goods  Co..  146  111.  653.  34  NB  562. 

Appallat*  Jnrlsdlcrtloa  of  parUoolav 
oonrta  see  Courts  [11  Cyc  8011. 

69.  Martin  v.  Duncan.  156  111,  274, 
41  NE  43  [rev  47  111.  A.  84]. 

Amout  ia  oontroverar  for  appel- 
late vnzposM  generallr  see  Appeal 
and  Error  [2  Cyc  558]. 

[a]  What  oonrtltntos  uaonnt  in 
eontrovmy.  On  appeal  from  Judg- 
ment In  interpleader,  the  amount  In- 
volved is  the  value  of  the  property 
attached,  and  not  the  amount  of  the 
claim  sued  upon,  since  the  issue  Is  as 
to  the  ownership  of  the  property  and 
not  as  to  the  Indebtedness  of  the  at- 
tachment debtor.  Martin  t.  Duncan, 
156  III.  274,  41  NE]'4S  [rav  47  XII. 
A.  841. 

70;  Hardle  v.  Colvln,  43  La.  Ann. 
661,  9  S  746. 

71.  Ryan  v.  Heenan,  76  Iowa  689, 
41  I4W  367  (holding  that,  under 
Code  [1873]  I  3019,  an  app«il  must 
be  perfected  within  two  days  from 
the  time  of  an  order  dlsohai^ng  the 
attachment  In  order  to  preserve  the 
attachment  lien);  FDefer  v,  Hartman, 
60  Miss.  506. 

[a]   wiiM*  i]iterv«n«z*s  petltloii  is 


dlsmlsMd  1>*for*  an  latedooiitorr  de- 
cree in  the  attachment  suit,  directing 
a  sale  of  the  attached  property,  in- 
tervener may  appeal  after  euch  In- 
terlocutory decree.  Brawshaw  v. 
Georgia  L,  &  T.  Co..  (Tenn.  Ch.  A.) 
69  SW  786. 

73.  State  V.  Ranson.  86  Mo.  327. 
See  also  Smith  v.  Lee.  73  Ark.  461, 
84  SW  482  (as  to  liability  on  super- 
sedeas bond).  , 

[a]  WbMW  «a  appeal  ov«nrtM  as  a 
■uperMdeaa,  the  attaching  officer  is 
not  liable  for  failure  to  levy  an  exe- 
cution Issued  against  the  property 
interpleaded.  State  v.  Banaon,  86  Mo. 
327 

73.  Brennan  v.  0*Dri8coll.  21  Ua 
372;  Monarch  Rubbw  Co.  V.  Bunn,  S2 
Mo.  A.  60S. 

74.  Tupper  v.  Cassell.    46  Mlaa. 

862. 

[a]  A  TMltal  of  th»  olark  to  that 
effect  la  not  sufttcient.  Tupper  t. 
Cassell,  45  Miss.  362. 

75.  Pace  v.  Lee.  49  Ala.  571. 

76.  Clarinda  Valley  Bank  v.  Wolf, 
101  Iowa  51.  69  NW  1131. 

[a]  A  olaimaatfs  lasn*  not  deter- 
mlnod  by  tta*  trial  oovrt  may  be 
passed  upon  on  appeal.  Dreyfus  V. 
Mayer,  69  Misa.  282.  12  S  267. 

77.  Punkhouser  v.  How,  18  Mo.  47 
(holding  that  interference  by  the  ap- 
pellate court  is  warranted  only  where 
there  was  a  flagrant  abuse  of  discre- 
tion). 

78.  Knight  v.  Rhoades.  10  Kan.  A, 
38.  61  F  869.  See  also  Rauer  v.  Silva, 
128  Cal.  42,  60  P  526. 

[a]  Any  aneatlon  of  fact  deter- 
mined by  the  jury  will  be  considered 
eliminated  from  the  case  by  an  ap- 
pellate court.  McDonald  v.  Cash,  67 
Mo.  A.  636. 

79.  St.  Louis  Brewing  Assoc  v. 
Drullnger.  62  Mo.  A.  485. 

[a]  Aanount  of  psymamt  ovdSMd. — 
An  attaching  creditor,  appealing  from 
an  order  directing  the  proceeds  of  a 
sale  of  the  property  to  be  paid  to  the 
intervener,  cannot  complain  that  the 
amount  ordered  to  be  paid  is  ex- 
cessive, unless  h«  called  such  objec- 
tion to  the  attention  of  the  trial 


court.  St.  Loula  Brewing  Assoc.  t. 
Drullnger,  62  Mo.  A.  486. 

[bl  JaUSk  of  Jnry  trlaL — ^Where  no 
objection  was  raised  below  to  a  trU 
without  a  Jury  of  a  claim  to  attached 
property,  and  the  partlea  agreed  to  a 
trial  by  the  court,  the  objection  that 
there  was  no  Jury  trial  cannot  be 
raised  on  appeal.  Dean  v.  Oppen- 
helmer,  26  Md.  368:  Howard  v-  Op- 
penhelmer.  26  Md.  SoO. 

80.  Gray  v.  Ralborn.  63  Ala.  4» 
(holding  that  the  attachment  suit  it 
dffltlnct  and  independent). 

Bl.  Massillon  Engine.  etc«  Ca  t. 
Arnold,  1S3  Ala.  262.  22  S  S»4  (hold- 
ing also  that,  where  the  verdict  hi 
an  action  to  determine  the  right  of 

Koperty  between  an  attacMnc  cred- 
>r  and  a  olalmant,  deseribea  tha 
property  aa  a  aawmlll.  consisting  of 
a  boiler,  engines,  and  flxtures.  hut 
does  not  assess  each  Item  of  the 
property,  aa  required  by  Code  I  4141. 
when  practicable.  It  will  be  prvenmcd 
on  appeal.  In  the  absence  of  contrary 
evidence,  that  such  aaseaament  «u 
Impracticable). 

82.  Schneider  v.  Sears,  12  Or.  69. 
8  P  841. 

8S.  Ala. — Roberta  v.  Burseaa.  SS 
Ala.  192.  4  8  733;  Derrett  v.  Alex- 
ander. 25  Ala.  266. 

Ark.^Ply  v.  Grleb.  «  Ark.  2M.  IS 
SW  214. 

III. — Buckingham  v.  Shoyer.  86  ni. 
A.  364. 

La, — Graham  v.  Swayne.  1  Rob,  l!t 
MlBS. — Clarke  v.  Parker.   63  Misa 
549. 

Mo. — Hagardlne  -  HcKlttrlc  Dry 
Goods  Co.  V.  Carnahan,  82  Mo.  A.  212; 
8.  Albert  Grocer  Co.  v.  Goeta,  B7  Mo. 

A.  8. 

Okl. — Dodder  v.  Moberly.  28  OkL 
334.  114  P  714. 

WlH.— Madison  First  Nat,  Bank 
Greenwood,  79  Wla.  269.  46  NW  816t 
48  NW  421. 

But  see  Floege  v.  Wledner.  77  Tex. 
211,  14  SW  122  (as  to  award  of  costs 
under  Tex.  Rev.  St.  art.  4846). 

[a]  nSnstratlom. — ^Where,  on  trW 
of  an  Interplea  In  attachment  tbt 
Jury  found  for  Interplaador  tn  eflMt 
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held  that  all  the  eoets  may  be  imposed  apon  a 
eliimant  who  is  partly  sncoessful.'' 

Om  who  cUinu  u  tntstee  nnder  a  deed  of  tniat 
wMefa  is  satisfied  pending  trial  is  entitled  to  costs 
aecmng  prior  to  sneh  satisfaetion.^ 

ExpUMi  of  custody  or  sale.  An  attaching  cred- 
itor of  an  insolvent  corporation,  vho  refuses  on 
demaad  to  deliver  the  property  attached  to  a  re- 
ceiver snbseqaently  appointed  for  the  corporation, 
and  vho  resists  the  receiver's  action  to  recover  it 
in  an  attempt  to  enforce  his  preference,  will  not, 
OD  recovery  by  the  receiver,  be  allowed  the  costs 
of  the  attachment  and  care  of  the  property.^ 
Where  the  property  is  sold  by  agreement  of  the 
parties,  the  attaching  officer  may  retain  the  ex- 
penses of  sale  and  the  custody  of  the  property, 
natil  sold,  from  the  date  of  the  agreement,  and  the 
eiaimant,  if  sneoessfnl,  must  look  to  plaintiff  in 
attachment  for  his  reimbursement."^  Under  a  stat- 
ute providing  that,  in  oases  of  attachment,  any  per- 
son having  a  claim  against  defendant  for  labor 
done  might  give  notice  thereof,  and  that,  unless 
the  claim  was  dispnted,  it  must  be  paid  oat  of  the 
proeeedB  of  the  salOf  and,  if  diQ>ntedf  an  aetion 


that  the  property  attached  was  cov- 
ered by  his  mOTtg&ge.  that  neither 
plaintiffs  nor  the  uierlff,  before  levy- 
ing the  writ,  had  paid  or  tendered  to 
blm  the  amount  of  the  debt  and  in- 
terest thereby  secured,  as  provided 
by  Comp.  U  (1>09)  I  4432.  providing 
that  before  mortcaged  chattels  are 
taken  ander  attacnnrtent  the  officer  or 
ait&chine  creditor  must  pay  or  ten- 
der to  the  mortgagee  the  amount  of 
the  mortgage  debt  and  Interest,  or 
must  deposit  the  amount  thereof 
vlth  the  county  treasurer,  payable  to 
the  mortcagM's  ordsr  and  that.  It 
the  attmument  la  defeated  or  falls 
and  the  deposit  has  been  made,  the 
person  procuring  levy  of  the  attach- 
ment shall  be  subrogated  to  all  right 
ot  the  mortgagee  to  the  property,  the 
court  ahoula  sua  sponte  dissolve  the 
attadiment.  order  the  property  re- 
turned, and  tax  plaintiffs  with  the 
cost  of  the  attachment  and  of  the 
Interplea.  Dodder  v.  Uoberly,  Sg  Okl. 
«4.  114  P  714. 

[b]  mult  dUnalassd  for  want  of 
tarlsdiotton. — Under  a  statute  provid- 
ing that  If  Judgment  Is  in  favor  of 
the  attaching  creditor  he  may  recover 
costs  against  claimant,  such  costs 
should  De  taxed  against  claimant, 
where  the  suit  la  dismissed  for  want 
of  Jurisdiction.  Kinnear  Flanders. 
17  Colo.  11,  28  P  827. 

[c]  If  m  noosasltil  claimant  has 
bsen  ffvllty  of  had  faith  he  may  be 
deprived  of  costs.  Mahon  v.  Crowe, 
28  N.  8.  2S0. 

Bi.  Stewart  v.  Outhwalts,  141  Mo. 
562.  44  SW  32«. 

fa]  A  parson  who  '■H**T*ff  vadsr 
two  mmetgafmn  is  liable  for  all  costs 
If,  upon  trial,  the  claim  Is  allowed 
only  as  to  one.  Stewart  v.  Oath- 
waite.  141  Mo.  682,  44  SW  S2«. 

[b]  SvtahUtfnwnt  Of  datau  to  only 
nun  p«rt  of  prouertr.^— Under  a 
statute  making  costs  discretionary 
■ith  the  court,  all  costs  may  be 
twarded  agralnst  one  who  claims  all 
the  property,  bat  has  Judgment  for 
only  a  amail  portion  thereof,  which 
vas  purchased  In'  him  after  the  time 
>f  attachment.  Stewart  v.  Outhwalte, 
141  Ho.    582.  44  »W  326. 

8S.    Helm  v.  Gray.  59  Miss.  E4. 

•e.  Compton  V.  Schwabacher,  16 
IVash.  306,  4«  P  S88. 

W.  Oraliam  v,  Swayne.  1  Rob. 
'I^.)  386. 

^88.  l>e,gg.  etc.,  Co.  v.  Worthtngton, 
.57  Cal.  488.  108  P  284  (holding  fur- 
her  that,  under  Code  Civ.  Proc  S 
!306,  an  order  made  subsequently  to 
he  filing  of  a  claim  under  that  sec- 
Ion  allowing  compensation  to  the 


sheriff  for  caring  for  attached  goods 
and  taxing  them  as  costs  In  the  judg- 
ment was  as  effective  as  if  made 
within  the  time  required  by  law,  the 
court  having  Jurisdiction  to  amend 
its  process  In  furtherance  of  Justice, 
and  no  opposition  being  made  to  such 
amendment  by  those  having  notice 
and  being  entitled  to  object). 

B».  Fenby  v.  Hunt,  52  Wash.  127, 
IQl  F  492  (seventy-tlve  dollars). 

•0.  Dupree  v.  Woodruff,  (Tex.)  19 
SW  4S9;  Wetsel  v.  Simon,  (Tex.  Civ, 
A.)  26  SW  792,  26  SW  642;  Harris  v. 
Sehuttler,  (Tex.  Civ.  A.)  84  SW  tSS. 

[a]  Statatory  damiurss  alone  (1) 
can  De  recovered.  Weuel  v.  Stmon, 
(Tex.  Civ.  A.)  26  SW  798.  86  BW 
642;  Harris  v,  Schuttler,  (Tex.  Civ. 
A.)  24  SW  989.  (2)  It  Is  error  to 
include  In  a  Judgment  against  claim- 
ant interest  on  damages  from  the 
date  of  the  bond,  as  well  as  on  the 
value  of  the  property  from  auch 
date.  Ploege  v.  wledner,  77  Tex.  811, 
14  SW  1S2. 

[b1  Whore  proper^  not  appralaod. 
— Where,  on  the  trial  of  claimant's 
Issue  In  attachment,  it  appeared  that 
there  had  been  no  appraisement  of 
the  attached  property,  as  required  by 
KIrby  Dig.  j  S268,  on  the  execution 
of  a  retaining  bond  by  the  claimants, 
plaintiff  in  attachment  could  not  ob- 
tain a  judgment  against  the  claim- 
ants, although  they  were  unsuccess- 
ful in  establishing  their  title  to  the 
property.  Faulkner  v.  Cook,  83  Ark. 
205,  103  SW  384. 

Co]  whsro  ths  furr  falls  to  as- 
Boes  tho  valno  of  uio  property  (1) 
and  there  Is  Judgment  for  plaintiff  In 
attachment,  he  may,  it  has  been  held, 
elect  to  take  the  value  of  the  prop- 
erty as  assessed  by  the  officer  at  the 
time  of  the  levy  of  the  writ  of  at- 
tachment (Irion  V.  Hume,  60  Hlsa. 
41th  (2)  whlls.  If  there  Is  nothing 
In  the  return  of  snch  officer  Indicat- 
ing what  the  value  la,  a  writ  of  In- 
quiry should  be  prosecuted  to  deter- 
mine the  value  (Clarke  v.  Parker, 
68  Miss.  549). 

Fd]  In  Alabama,  vndor  B«v.  Oode 
§  3348,  authorizing  the  award  of  dam- 
ages against  claimant.  If  It  appears 
that  the  claim  was  Interposed  for 
delay,  a  claimant  in  attachment  Is 
not  liable  for  damages,  since  the 
statute  by  Us  terms  applies  only  to 
cases  of  execution.  Murphy  v.  But- 
ler, 75  Ala.  381. 

91.  Cornforth  v.  Maguire,  12  Colo. 
482,  21  P  191;  Brasher  v.  Holts,  12 
Colo.  201,  20  P  616;  Joslln  v.  McOee. 
5  Colo.  A.  631,  39  P  349;  Qelger  v. 
Henry,  44  Fla.  208,  82  8  874;  Swift 


must  be  begun  within  ten  days  for  the  recovery 
thereof,  where  the  court  subsequently  to  the  filing 
of  claims  made  an  order  allowing  compensation  to 
the  sheriff  for  caring  for  the  attached  property, 
the  compensation  was  properly  allowed  as  part  of 
the  costs  in  the  judgment,  since  the  rights  acquired 
by  filing  claims  were  purely  statutory,  and  there 
could  therefore  be  no  trust  fund  created  in  the 
hands  of  the  sheriff  which  could  not  be  subjected  to 
any  lawful  order  ot  the  court  with  reference  to 
fees." 

Attorney's  fees.  Where  a  chattel  mortgagee  in- 
terposes a  claim  in  attachment  proceedings  and  the 
mortgage  provides  for  a  reasonable  attorney's  fee, 
the  cJlowance  of  an  amount  which  plaintiff 'a  at- 
torney has  admitted  at  the  trial  to  be  reasonable  is 
not  error."' 

937]  0.  Duugea.  The  statutes  sometimes 
permit  damages  to  be  awarded  in  a  proceeding  to 
try  the  right  to  property  attached,  either  agunst 
an  unsuccessful  claimant  or  in  favor  of  a  suc- 
cessful claimant  and  against  plaintiff  in  attach- 
ment;*^ but  the  general  role,  in  the  absence  of 
statute,  is  that  the  eiaimant  cannot  reeorer  dam- 

V.  Guy,  S  Ind.  T.  766,  48  SW  46: 
(Cleveland  v.  Tufts.  60  Tex.  680,  7  SW 

72. 

[a]  Xoaonre    of  damaffoa*— In 

Colorado,  under  Code  S  103,  the  meas- 
ure of  damages  is  the  value  of  the 
property  with  interest  from  the  date 
of  attachment.  Cornforth  v.  Ma- 
guire. 12  Colo.  482.  21  P  191;  Brasher 
V.  Holts,  12  Colo.  201,  20  P  616. 

[b]  Whsro  an  attaching  oSeev 
flzoa  a  valnatloa  on  the  property 
seised,  and  a  third  person  Interposes 
a  claim,  and  no  Issue  is  raised  as  to 
the  valuation  in  the  trial  of  the  claim 
prooeeding,  and  no  submission  Is 
made  to  the  Jury,  nor  flndlng  had 
by  them  as  to  the  value,  on  a  general 
verdict  against  the  claimant  for  all 
the  property  Judgment  Is  authorised 
by  the  express  provisions  of  Kev.  St. 
i  1200,  against  the  claimant  and  his 
sureties  for  the  amount  of  the  value 
as  fixed  by  the  attaching  officer. 
Qelger  v.  Henry,  44  Fla.  f08,  28  8 
874. 

[c]  After  rovarsal  of  tadgment 
affalnat  olalmant. — ^Where  a  Judgment 
for  plaintiff  In  attachment  is  re- 
versed on  appeal,  and  on  a  new  trial 
Judgment  la  rendered  for  olalmant, 
the  measure  of  his  damages  la  the 
true  value  of  the  property  taken,  to- 
gether with  the  damages  and  costs 
he  was  obliged  to  pay  under  the  for- 
mer Judgment.  Cleveland  v.  Tufts, 
69  Tex.  580,  7  SW  72. 

[d]  Attorney's  fooa  (1)  cannot  be 
allowed  as  damages  In  a  case  where 
a  mortgagee  of  chattels  Intervenes  In 
an  attachment  thereof,  unless  there  Is 
a  statutory  provision  therefor.  Jos- 
lln V.  McCee,  5  Colo.  A.  681,  89  P 
349.  See  also  Hopkins  v.  Pratt,  7  La. 
Ann.  886  (where  It  was  said  that 
counsel  fees  could  not  be  recovered 
where  attaching  creditor  In  good 
faith  prosecuted  a  right  which  he 
considered  legal).  (2)  Where  plain- 
tiff claimed  certain  property  attached 
as  the  property  of  another  and  was 
successful  In  maintaining  his  claim 
against  the  attaching  creditors,  he 
was  not  thereafter  entitled  to  recover 
attorney's  fees  expended  in  defend- 
ing his  right  to  the  property  In  en 
action  against  the  attaching  cred- 
itors. Bogard  V.  Tyler,  78  SW  138, 
26  KyL  1416. 

[e]  Storage  fsos  of  mortgaged 
goods  stored  hj  mortgages, — Where 
an  intervening  mortgagee  Is  success- 
ful, and  the  property  was  attached 
while  In  possession  of  one  with  whom 
they  were  stored  by  the  mortgagee 
but  were  not  removed,  the  costs  of 
storage,  from  the  time  of  demand  on 
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ages  for  the  invasion  of  his  rights  by  the  seizure 
and  detcmtioD  of  the  property,  except  by  an  inde- 
pendent action  brought  for  this  purpose." 

H  938]  B.  Olainumt's  Bond  for  PosMWian  or 
AfliMse  of  Property— 1.  Bight  to  Obtain  Bdoue  of 
Propor^  on  OMng  BwuL"  The  statutes  some- 
times allow  a  claimant  of  |m^rty  attached  under 
process  against  another  to  obtain  a  release  of  the 
property  and  possession  thereof  by  giving  bond 
to  return  the  same,  or  its  value,  in  case  he  shaU 
fail  to  establish  his  title  or  interest.**  But,  in  the 
absence  of  statutory  antiiorization,  a  claimant  oan- 
not  obtain  a  release  of  the  property  in  this  man- 
ner,*" and  an  instrument  given  by  an  mtervener 
for  that  ptmwse  ift  not  a  judicial  bond  and  cannot 
be  recovered  on  as  snoh.**  A  d«K>ait  in  court  in 
Uen  of  a  claimant's  bond  cannot  be  made  in  some 
jurisdictions,'*  although  the  practice  seems  to  be 
permissible  in  other  states.*' 

[4  939]  2.  Form  and  Beauisttes  of  Bond— a.  In 
Ottieral.'*  As  a  general  rule  the  bond  is  condi- 
tioned that  claimant  will  have  the  property  forth- 


coming to  answer  the  judgment  in  the  attaehment 
suit  if  found  liable  therefor,  and  also  for  the  pay- 
ment of  costs  and  damages  occasioned  by  the  insti- 
tution of  his  claim.'  The  fact  that  a  bond  states 
that  it  is  intended  as  a  delivery  bond  will  not,  if 
the  prescribed  statutory  condititms  of  sueh  a  bond 
are  omitted,  entitle  a  claimant  to  possession  of  the 
property;'  but  a  failure  of  the  bcmd  to  eompt; 
strictly  with  the  statute  cannot  be  taken  advantage 
of  by  the  obligors  after  having  obtained  posHs- 
sion.'  A  bohd  which  is  insuflSoient  ni^er  the 
ute  may  be  eonatrued  and  enforced  as  a  eommon- 
law  obligation.* 

[f  940}  b.  Aaumnt  The  amount  of  the  bond, 
while  dependent  wholly  upon  statute,  is  usoallr 
double  the  appraised  value  of  the  property;'  aao 
it  has  been  considered  that  a  bond  for  a  less  amoent 
is  insufficient,  although  it  is  for  more  than  doidile 
the  amount  of  the  debt  for  which  the  attaahment 
was  issued.' 

841]    c.  Obligee.   Whether  the  bond  should 
be  made  payable  to  plaintiff  in  attachment  or  to  the 


the  attaching  officer  for  the  gooSa, 
cannot  .be  recovered  unless  the  mort- 
gagee  notified  hts  desire  to  remove 
them,  or  Incurred  additional  costs 
owinr  to  the  attachment  Jostln  t. 
UcOee,  B  Colo.  A.  631,  S9  P  149. 

[f  ]  WlwM  nortracod  iffoperty  is 
attMbsO,  the  reasonable  market 
value  or  mortgaffed  propertr  at  the 
time  of  attachment  Is  the  measure  of 
damages,  provided  the  value  does  not 
exceed  the  mortgage  debt,  and  if  the 
value  does  exceed  the  debt,  then  the 
amount  of  the  debt  is  the  measure 
of  damages.  State  v.  Crowder,  40 
Ho.  A.  53S. 

Cg]  If  the  xtropertr  has  been  sold 
(1)  its  value  may  be  recovered. 
Swift  V.  Guy,  3  Ind.  T.  756,  49  SW  4«. 
<2)  Where  attached  property  was 
sold  and  the  proceeds  placed  in  the 
hands  of  a  custodian  under  orders 
of  court,  an  Intervener  entitled  to 
Judgment  could  recover  for  only  costs 
and  the  proceeds.  Haloney  v.  Jones- 
Wise  Commn.  Co.,  (Ark.)  174  SW  239. 

[h]  Oenvatatlon  of  interest,^ — 
Where  the  parties  to  an  Intervention 
In  attachment  agreed  that,  if  the  Jury 
found  for  plaintiff,  the  damages 
should  be  interest  at  a  certain  per 
cent  on  the  value  of  the  property, 
which  was  found  by  the  Jury,  the 
court  Itself  might  properly  compute 
the  interest  on  such  value  at  the 
agreed  rate,  and  enter  the  result  as 
the  answer  to  the  issue  of  damages, 
fiprlngfleld  First  Nat.  Bank  v.  Ash- 
ville  Furniture,  etc.  Co..  120  N.  C. 
475.  26  SB  927. 

[1]  JnasMSBt  for  iadaflalta  nm 
to  be  aaeartaiBad  thWMflaZi^tTnder 
Rev.  St.  I  izoq,  concemlng  adverse 
claims  of  third  persons  In  attach- 
ment suits,  which  provides  that  on  a 
verdict  the  court  shall  enter  Judg- 
ment deciding  the  ri^ht  of  property, 
and,  if  the  verdict  Is  for  plalntlR, 
awarding  plafntlfF  a  recovery  from 
defendant  and  his  sureties  of  the 
value,  ae  fixed  by  the  officer  or  by  the 
Jury,  of  such  parts  of  the  property 
as  are  found  subject  to  execution, 
and  awarding  separately  such  dam- 
ages as  the  Jury  may  have  found 
and  all  costs  attending  the  presenta- 
tion and  trial  of  the  claim.  It  was  er- 
ror to  enter  Judgment  against  the 
claimant  and  his  sureties  for  an  in- 
definite sum,  to  be  thereafter  ascer- 
tained by  the  Judgment  to  be  entered 
In  the  principal  ault.  Oelger  v.  Hen- 
ry 44  Fla.  208.  82  S  874. 

[J]  Actual  or  vladiottv*  damages 
are  recoverable.  Powers  v.  Wright, 
62  Miss.  36, 

Sfl.  AhL— Roberts  V,  Helm.  27  Ala. 
678. 

Ark. — Jefferson  v.  Dunavant.  KS 
Ark.  1»,  IS  SW  701. 


Cal. — Bunting  v.  Salts,  84  Cal.  16S, 
24  P  167. 

Iowa. — Ohde  V,  Hoffman,  90  NW 
750;  Jennings  v.  Hoppe,  44  Iowa  205. 

La, — Gerson  v.  Jamar,  SO  La.  Ann. 
1294  (holding  that,  except  In  case  of 
trespass  for  real  estate,  a  claim  for 
damages  cannot  be  made  In  an  Inter- 
vention against  a  person  not  residing 
In  the  parish  where  the  prlndital  ac- 
tion Is  pending). 

Action  fos  danaffe*  see  infra  SS 
964-979. 

S3.  Bond  as  oondltloB  prsoedent  to 
asBMrtloa  of  title  or  interest  In  at- 
tachment  snlt  see  supra  !  869. 

9*.  Meyer  v.  Fletcher,  35  Ija.  Ann. 
878;  Finn  v.  Mehrbach,  66  NTS  250, 
SO  NYClvProc  242. 

[a]  Single  bond  where  several  at- 
taobmsnts  Isvtsd  on  same  property. — 
Under  Rev.  St.  (1895)  art  b2S7,  pro- 
viding that,  when  more  than  one  at- 
tachment has  been  levied  on  the  same 
property,  one  bond  shall  be  given  by 
the  claimant  thereof,  payable  to  all 
plaintiffs  in  the  several  writs,  only 
one  bond  need  be  given,  although  one 
writ  issues  from  the  district  and  an- 
other from  the  county  court.  Phil- 
lips V.  Davis.  (Tex.  Civ.  A.)  49  SW 
144. 

[b]  Xlgbt  to  reqnlrs  n«w  iwnd  on 
death  of  snxetr. — Where  property 
seised  on  process  has  been  turned 
over  to  a  claimant  by  the  sheriff  upon 
the  filing  of  an  oath  and  bond,  the 
claimant  cannot  be  compelled  to  exe- 
cute a  new  bond  on  account  of  the 
death  of  a  surety;  and  a  Judgment 
ordering  the  return  of  the  property  to 
the  -  sheriff  upon  her  refusal  Is  er- 
ror. lAfsen  V.  Murray.  29  Tex.  Civ. 
A.  620.  68  SW  296. 

SS.  Meyer  v.  Johnson,  28  La.  Ann. 
244;  Dawson  V.  Morton,  22  X^a.  Ann. 
535;  Hughes  v.  Kllngender,  14  I>a. 
Ann.  62. 

[a]  In  lionlslana,  although  the 
statute  conferred  upon  defendant 
only  the  right  to  set  aside  the  at- 
tachment by  giving  bond,  the  courts 
have,  under  an  equitable  construc- 
tion of  the  statute,  allowed  an  inter- 
vener having  possession,  and  claim- 
ing to  be  the  owner,   to  bond  the 

firoperty,  in  order  to  avoid  the  great 
njury  which  third  persons  might 
otherwise  suffer  by  the  unjust  eels- 
ure  of  their  property,  but  no  such 
right  can  be  accorded  to  persons  who 
are  not  shown  to  have  been  in  actual 
or  constructive  poasesalon  of  the 
property  as  owners  at  the  time  when 
It  was  attached.  Letchford  v.  Jacobs, 
17  La.  Ann.  79. 

[b]  The  d«lal  of  ths  rlgbt  to 
bond  the  prsMrtv  does  not  mean, 
however,  that  the  Intervention  should 
be  dismissed.   Claimant  should  be  al- 


lowed to  have  his  rights  adjudlcatrd. 
although  hie  application  to  bond  the 
property  Is  dismissed.  Letchford  t. 
Jacobs,  17  La.  Ann.  79. 

SS.  Meyer  v.  Johnson.  28  Ia.  Ann. 
244;  Dawson  v.  Morton.  23  La.  Ann. 
536  (where  It  was  said  that  such  t 
bond  could  be  recovered  upon.  If  tt 
all,  as  a  simple  oonventional  bond). 

S7.  Otis  V.  Nelson,  16  Aria.  486,  149 
P  211. 

08.  Larson  v,  Richards,  4S  Utah 
196,  134  P  683. 

08.  [a]  Vor  forms  of  claimant's 
bonds  see  Hollo  way  v.  Burrougha 
etc.,  Co.,  4  Ala.  A.  630.  68  S  951: 
Bradley  Hubbard  Mfg.  Co.  v.  Bean. 
20  Mo.  A.  Ill;  Noakes  v.  Swttzer,  1! 
Nebr.  156.  10  NW  636  (somewhat  in- 
formal but  nevertheless  held  suffi- 
cient); Elchoff  v.  Tldball.  61  Tex. 
421. 

1,    Rhodes  V.  Smith,  66  Ala.  174. 

Q.  Jennings  v.  Warnock.  37  lom 
278  (where  It  appeared  that  each 
statement  was  made  In  an  appeal 
bond,  but  the  court  held  that  It  could 
have  no  further  or  greater  effect  than 
a  mere  appeal  bond  and  did  not  en- 
title claimant  to  the  possession  of  the 
property). 

3.  Frankfort  Deposit  Bank  v. 
Thomason.  06  SW  604,  23  KyL  1957; 
Emanuel  v.  Mann,  14  La.  Ann.  53: 
Noakes  v.  Swltxer,  12  Nebr.  ISC.  It 
NW  586. 

«.  Butler  V.  O'Brien,  6  Ala.  316; 
Frankfort  Deposit  Bank  v.  Thomason. 
66  SW  604,  23  KyL  1967;  Elchofl  v. 
Tldball,  61  Tex.  421;  Jacobs  V.  Shan- 
non, 1  Tex.  Civ.  A.  396,  21  SW  S86. 

[a]  A  olalmaat^i  boad  wttk  oalr 
oaa  nzatr  has  been  su8taln«d  as  a 
common-law  ebllgatlon.  althooaSi  held 
not  valid  as  a  statutory  bond.  Jacobs 
V.  Shannon,  1  Tex.  Civ.  A.  S96.  SI  SW 
886. 

B.  Turner  v.  Lytle,  59  Ud.  199. 
See  also  Kamena  v.  Wanner,  i 
AbbPr  (N.  T.)  198  [aff  34  HowPr 
609  note]. 

[al  An  apprmlaal  la  nsBSWiy 
whenever  a  claim  is  made.  Turner 
V.  Lytle,  69  Md.  199. 

e.  Kamena  v.  Wanner,  6  AbbPr 
(N.  Y.)  193  [rev  15  HowPr  6.  and 
aff  24  HowPr  609  note].  Compare 
Turner  v.  Lytle,  69  Md.  199  (whei« 
the  court,  construing  the  Attachmest 
Law,  conceded  that  the  taking  of  a 
bond  for  less  than  double  the  ap- 
praised value  of  the  propertT  mint 
warrant  a  rescission  of  an  order  cw- 
charglng  the  attachment,  but  co^ 
eluded  that  the  inflrmltr  neltbor 
worked  a  total  defeat  of  olalmaatft 
right  to  recover,  nor  praventad  an  ta* 
quiry  of  damages). 

[a]  Vha  rwwom  of  tk*  rvto  la  fMI 
the  statute  contemplates  protectlM 
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&ttaebing  officer  is  a  matter  fts  to  whieh  the  statnte 
governs.'  Where  the  statutes  provide  for  a  bond 
payaJile  to  plaintiff  and  the  property  is  seized 
under  several  attachments,  the  bond  may  be  payable 
to  all  plaintiffs  jointly  and  severally,^  or  to  lUl 
jointly  instead  of  jointly  and  severajly."  After 
possession  of  the  property  has  been  delivered  on  the 
faith  of  the  bond  and  it  has  been  sold,  it  is  too 
late  to  raise  an  objection  that  no  bond  was  executed 
to  one  who  owned  Uie  property  jointly  with  the 
debtor." 

[\  042]  d.  ExecatiozL  The  signature  of  a  part- 
nership or  firm  name  as  surety  on  a  claimant's  bond 
has  been  held  valid,  although  the  names  oi  the  in- 
dividaal  partners  were  not  signed.^^ 

[\  943]  6.  Amendment.  If  the  bond  has  been 
improperly  framed  the  court  may  ^ive  leave  to 
amend  it  before  entering  upon  the  trial.'^ 

944]  f.  Waiver  of  Defects.  Formal  defects 
in  the  claimant's  bond  are  waived  if  it  is  accepted 
and  treated  as  valid  and  plaintiff  in  attachment 
£^  to  object  thereto  at  some  proper  stage  of  the 
proceedings.^*  Failure  of  claimant  to  have  the  bond 
approved  may  be  waived  by  plaintiff.*" 

[\  945]  3.  Filing  of  Bond.  In  one  state  at  least 
claimant  must  see  that  the  bond  has  been  duly  filed 
and  is  in  the  proper  court  j*"  but,  where  the  officer 
is  as  much  the  agent  of  attachment  plaintiff  as  of 
claimant,  a  failure  to  file  the  bond  until  some 
months  after  its  delivery  to  the  officer  does  not  af- 
fect claimant's  right  to  the  property."  The  flting 
of  the  bond  fay  claimant  may  be  waived  by  plain- 
tiff.»8 

[(  046]  4.  Operation  and  Effect  of  Bond— a.  la 
OeneraL  The  effect  of  the  giving  of  a  claimant's 
bond  is  to  substitute  the  undert^ing  for  the  at- 


tached property,*'  and  the  action  may  proceed  to 
determination,  although  the  title  to  the  attached 
property  has  not  been  detramined."' 

[f  047]  b.  On  Attactainent  Uen."  The  execu- 
tion of  a  delivery  bond  by  a  claimant  of  attached 
property  does  not  as  a  rule  discharge  the  lien  created 
by  the  levy,^^  and,  under  some  statutos;  claimant 
must  make  himself  a  part^  to  the  attachment  action 
or  be  concluded  by  the  judgment  therein.'*  How- 
ever, the  execution  of  a  bond  to  perform  the  judg- 
ment of  the  court  discharges  the  attachment."  And, 
where  a  claimant  procures  a  release  of  attached 
property  by  depositing  a  sum  of  money  to  secure 
plaintiff's  recovery,  the  attachment  is  tiiereby  dis- 
charged.^" 

[$  948]   c.  On  Snbseqnent  Claims  or  Liens.  The 

execution  of  a  bond  by  an  intervener  does  not  bar 
the  interposition  of  other  claims;"  and,  if  claimant 
would  retain  the  property  against  a  subsequently 
attaching  creditor,  he  must  give  another  forthcom- 
ing bond  to  the  latter." 

[$  949]  d.  Presnmption  as  to  Nature  of  Custody 
of  Claimant.  Where  one  claiming  attached  property 
executed  a  delivery  bond  and  receipted  for  the 
property  to  the  officer,  the  presumption  is  that  he 
retained  it  under  his  bond  and  not  AS  custodian  or 
receiptor  at  common  law.*' 

950]  5.  Liability  on  Bond— a.  LiabOity  of 
Claimant.  The  liability  of  a  claimant  on  his  bond 
is  analogous  to  that  of  an  attachment  defendant 
on  a  forthcoming  bond,  and  is  fixed  by  a  final  judg- 
ment gainst  defendant  in  the  attachment  suit;'" 
hilt  the  bond  is  not  forfeited  until  execution  has 
been  issued  on  the  judgment  and  claimant  has 
failed  to  surrender  the  property  to  the  sheriff  ac- 
cording to  the  condition  of  the  bond.'^   That  de- 


to  the  real  owner  of  the  property  as 
veil  as  to  the  attachment  plaintiff. 
Kamena  v.  Wanner.  «  AbbPr  (N.  Y.) 
1*3  [rev  IE  HowPr  6,  and  aff  24 
HowPr  609  note], 

7,    See  the  statutes. 

[a]  X&  CNoMla  the  bond  should 
be  made  payable  to  plaintiff  in  at- 
tachment. If  the  claim  is  Interposed 
pendente  lite,  but  to  the  attaching 
officer.  If  Interposed  after  Judgment. 
Benton  v.  Benson.  32  Oa.  354.  See 
also  Selman  t.  Snaokelford,  17  Oa. 
CIS. 

a.    P.  J.  Peters  Saddlery,  etc,  Co. 
T.  Schoelkopf,  71  Tex.  41S,  t  8W 
Elaer  v.  Oraber,  SS  Tez.  222,  S  SW 
5<0. 

e.  Jacobs  T.  Shannon,  1  Tex.  Civ. 
A.  395,  21  SW  386. 

10.  iTrankfort  Deposit  Bank  v. 
Thomason,  «6  SW  604,  23  Kylj  1»67. 

11.  Jacobs  v.  Shannon,  1  Tex.  Civ. 
A.  395,  21  SW  386. 

13.  Martin  v.  Mayer,  112  Ala.  620, 
16  S  W3  <vhere  the  bond  was  so  con- 
ditioned as  to  be  In  effect  a  replevin 
bond,  and  the  court  gave  leave  to 
imend  so  as  to  make  it  a  claim  bond 
Mfore  proceeding  with  the  trial). 

la.  CISLTlnda  Valley  Bank  v.  Wolf, 
191  Iowa  51,  69  NW  1131  (so  holding, 
)rher«  a  bond  in  some  respects  In- 
formal Iia.d  been  treated  as  sufflcient 
tor  fourteen  years). 

[a]  AppUoatloB  of  rnls, — Although 
I  bond  executed  by  the  claimant  of 
Lttached  property  does  not  conform 
-o  the  requirements  of  Civ.  Code 
f^c.  f  214,  it  is  not  void,  as  the 
ibllgors  will  not  be  heard  to  com- 
>laln  that  It  does  not  contain  sub- 
itantially  all  the  necessary  condl- 
.tona  demanded  by  that  section,  the 
mnmrty  luTinar  been  surrendered  to 
fte  clalmauit  thereunder;  and  In  so 
as  Its  terms  are  In  excess  of  the 
Arms  of  the  section  tbey  will  be 
mated  am  bartnlraa  surplusage.  It  be- 


ing the  duty  of  the  court,  as  pro- 
vided by  Civ.  Code  Prac.  S  682,  upon 
the  suggestion  of  any  party  In  In- 
terest, to  require  a  new  and  sufflolent 
bond  to  be  executed  with  the  same 
effect  as  If  originally  executed. 
Frankfort  Deposit  Bank  v.  Thomason, 
66  8W  604,  23  KyL  19B7. 

14.  Rhodes  v.  Smith,  66  Ala.  174. 

IB,  Ehrllch  T.  Bklamberg,  116 
NTS  60S  [afl  K  Hiso.  K,  118  NTS 
3371. 

le.  Deware  v.  Wichita  Valley  Mill, 
etc.  Co..  17  Tex.  Civ.  A.  394.  43  SW 
1047  {holding  that  plaintiff's  failure 
so  to  do  for  two  successtve  terms  of 
the  proper  court  should  be  treated  as 
an  abandonment  of  his  claim). 

17.  Hayer  t.  Woolery,  10  Watih. 
354.  39  P  136. 

18.  Ehrllob  t.  Bklambers,  116  NTS 
602  [aff  66  Uisc.  B,  119  NTS 
8371. 

19.  Finn  v.  Mehrbach,  65  NTS  260, 
30  NTCivProc  242. 

ao.  Finn  V.  Mehrbach.  65  NTS  250, 
30  NTClvProo  242. 

81.  meet  of  sxeontloa  of  forth- 
oeinUig,  c^lsvy,  or  dissolution  bond 
by  attaohmeat  dsfsndant  see  supra 
ii  692.  693. 

88.  X.eet  v.  Oreen,  161  Ky.  632.  152 
SW  772;  Frankfort  Deposit  Bank  v, 
Thomason,  66  SW  604,  23  KyL  1957; 
Finn  V.  Mehrbach.  65  NTS  260,  30 
NTCivProe  242;  Coos  Bay  R.  Co.  v, 
Wteder,  26  Or.  463,  88  P  838.  See 
also  Southern  R.  Co.  v.  Brown,  131 
Ga.  24S.  62  BE!  177.  Contra  Ledda 
Maumus,  17  La.  Ann.  314;  Bbnanuel 
v.  Mann,  14  La.  Ann.  63. 

33.  Frankfort  Deposit  Bank  v. 
Thomason,  66  SW  604,  23  KyL  1967; 
Miller  V.  Desha,  3  Bush  (Ky.)  212. 

84.  Graham  T.  Sheets,  9  Ky.  Op. 
701. 

se,    Larsen  t.  Richards,  42  Utah 
196,  134  P  6SS. 
88.  White  V.  Hawkins.  16  La.  Ann. 


25;  Dreyfus  T.  Mayer,  69  Mlsa.  282, 
12  S  267. 

87.  Harris  T.  Stewart,  65  Ark.  666, 
47  SW  634. 

88.  Clarinda  Valley  Bank  v.  Shen- 
andoah Nat.  Bank,  109  Iowa  43,  79 
NW  891 

89.  Leet  t.  Oreen,  151  Ky.  633,  152 

SW  772;  Wright  v.  Oakey,  16  La.  Ana. 
126. 

[a]  A  dlsaatond  of  the  attaekmraft 
salt  terminates  the  liability  on  the 
claimant's  bond.  Horstman  Little, 
(Tex.  CiT.  A.)  88  SW  2S6  [mod  9» 
Tex.  630,  90  SW  1095]. 

[b]  Dsaea  of  oM  of  attaokmsat 
def sadaats  before  mbomob  ef  tadr- 
meat^Under  a  statute  proVldlng 
that  persons  associated  as  partners, 
transacting  business  under  a  com- 
mon name,  may  be  sued  thereunder 
and  the  summons  being  served  on  one 
or  mora  of  such  partners,  the  Judg- 
ment shall  bind  the  "Joint  prop- 
ertr,"  it  Is  held  that,  wfiere  an  at- 
tachment was  levied  upon  partner- 
ship property  which  was  delivered 
to  a  claimant  who  failed  to  redeliver 
same  within  thirty  days  after  Judg- 
ment, the  fact  that  one  of  the  part- 
ners against  whom  Judgment  was 
rendered  in  the  attachment  suit  died 
before  Its  rendition  does  not  invali- 
date the  claim  bond  and  Is  not  a 
ground  for  a  supersedeas  in  an  exe- 
cution on  the  bond  against  claimant. 
Comer  v.  Reid,  93  Ala.  391.  9  S  620. 

30.  Faulkner  v.  Cook,  83  Ark.  206, 
103  SW  334.  See  also  Frankfort  De- 
posit Bank  V.  Thomason.  66  SW  604, 
23  KyL  1957  (holding  that  there  Is 
no  breach  of  a  bond  by  claimant  of 
attached  property  until  there  has 
been  a  Judgment  subjecting  the  prop- 
erty and  the  debtor  has  failed  to 
satisfy  the  Judgment,  and  until  then 
an  action  on  the  bond  Is  premature). 

[a]  Offer  IMA  a  raflelSBt  t— dar,^— 
Where  the  caritets  on  the  floor  of  a 
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fendant  in  attachment  was  adjudicated  a  bankrapt 
and  that  his  receiver  claimed  the  property,  or  that 
the  receiver  subsequently  transferred  what  title  he 
had  in  the  property  to  claimant,  would  not  affeet 
the  liability  of  the  obligors  on  the  claimant's  bond, 
it  being  conditioned  that  the  claimant  would,  in 
an  action  ■  thereon,  prove  that  he  was  the  general 
owner  of  the  property  at  the  time  of  seizuie,  or 
pay  plaintiff  the  value  thereof.'* 

Even  though  claimant  establishes  bis  title  to  most 
of  the  property  and  fails  as  to  only  a  small  por- 
tion, his  liability  to  deliver  that  which  does  not  be- 
long to  bim  continues,  and  the  bond  should  not  be 
quashed.*' 

Unavoidable  loss  or  destruction  of  property  pend- 
ing suit.  Whether  or  not  a  claimant  who  is  unsuc- 
cessful in  the  prosecution  of  his  claim  will  be  held 
liable  for  the  value  of  the  property  if  it  is  lost 
or  destroyed  without  his  fault,  depends  upon 
whether  he  gave  the  bond  in  good  faith,  in  order 
to  obtain  possession  of  property  which  he  believed 
to  be  his,  or  his  obtaining  possession  of  the  prop- 
erty was  wrongful,  he  being  liable  in  the  latter  case, 
but  not  in  the  former." 

Liability  of  claimant  to  sureties.  A  surety  against 
whom,  together  with  claimant,  judgment  for  dam- 
ages and  costs  had  been  rendered,  and  who  had 
paid  a  fieri  facias  issued  thereon,  was  entitled,  un- 
der early  statutes  of  Oeoi^a,  to  control  the  fieri 
facias  for  the  purpose  of  reimbursing  himseli!  out 
of  the  effects  of  claimant." 

[$  951]  b.  Liability  of  Sureties— (1)  In  OeneraL 
The  liability  of  the  sureties  on  a  claimant's  bond 
does  not  become  fixed  or  enforceable  until  a  liabil- 
ity on  the  part  of  his  principal  has  aeemed.'*  A 
liability  on  the  part  of  the  sureties  is,  however, 
created,  and  a  proceeding  against  them  authorised, 
on  a  failure  of  claimant  to  deliver  the  property  in 
accordanee  with  a  condition  of  the  bond,'*  or  the 
dismissal  of  the  claim  because  of  a  failure  to  com- 
ply with  the  statutory  procedure." 

Time  of  execution  of  bond  as  sffectinf  liability. 
Where  a  claimant's  bond  is  quashed  and  another 
substituted,  the  sureties  on  the  latter  cannot  es- 
eape  liability  because  the  bond  was  executed  after 
delivery  of  the  property.*' 


hotel  were  attached,  and  a  third 
claimant  took  the  property,  giving 
an  undertaking  for  Ub  return  on 
Judgment  being  rendered  against 
such  claimant,  his  oRer  to  return  the 
carpet  to  plaintiff  In  attachment  at 
the  hotel  where  It  had  remained,  and 
which  was  in  the  vicinity  of  plain- 
tiff's store,  was  a  sufficient  tender  of 
return.  Oans  v.  Woolfolk,  2  Mont. 
45S. 

31,  Ehrllch  V.  Sklamberg,  65  Miac. 
6.  119  NYS  337  [aff  116  NTS  S02T. 

32.  Bowling  V.  Davis,  103  Ky. 
1S7.  44  SW  643,  46  BW  77,  19  EyL 
18&»  (holding  that  the  bond  should 
have  b«en  discharged  only  to  the  ex- 
tent of  the  property  adjudged  to  be- 
long to  claimant). 

8S.  Dear  v.  Brannon,  4  Bush  (Ky.) 
471.  478  (where  It  Is  said:  "These 
cases  clearly  distinguish  between  a 
bond  rightfully  given,  to  retain  pos- 
session until  litigation  Is  ended,  and 
one  given  wrongfully,  to  get  a  pos- 
session the  party  Is  not  legally  en- 
titled fo").  See  also  Atkinson  v. 
Foxworth.  53  MIsa.  741. 

34.   Keith  V.  Whelchel.  9  Oa.  179. 

85,  Praser  v.  Thorpe,  11  La.  Ann. 
47:  Ooodman  t.  Allen.  S  La.  Ann. 
38i. 

ae.  Selsel  V.  Folmar,  lOS  Ala.  491, 
15  S  850.  See  also  Hlgdon  v.  Vaushn, 
58  Miss.  672. 


Tones,  (Tex.  Civ.  A.) 


37.  Higdon  T.  Vaughn,  68  Miss. 
572  (where  It  was  held  that  a  failure 
of  claimant  to  file  the  affidavit  re- 
quired by  statute  determined  the  suit, 
and  that  the  liability  of  the  sureties 
was  flxed  upon  a  failure  to  deliver 
up  the  property). 

3a.    Bull  v.  J« 
47  SW  474. 

39.  Atkinson  v.  Foxworth,  63  Miss. 
741. 

40.  Ehrlich  V.  Sklamberg,  118  NYS 
602  [aft  65  Mlac  6.  119  NTS  SJTl. 

41.  Ehrlich  V.  SklamlMTg,  eS  Ulso. 
6,  119  NTS  337. 

43.  Shrllch  v.  Sklamberg,  116  NTS 
602  [as  65  Misc.  6,  119  NTS  337]. 

[a]  Bsmrirtaf  of  bond  hr  m- 
oslT«r<— The  sureties  on  the  daim 
bond  are  not  released  by  the  fact  that 
the  debtor's  receiver  in  banlcniptcy, 
on  voltintarflr  releasing  the  property 
without  an  order  of  the  federal  court, 
required  of  claimant  a  bond  for  his 
own  protection.  Elhrllch  v.  Sklam- 
berg. 116  NTS  602  [aff  <B  Misc.  6, 
119  NTS  3371. 

43.  Triest  V.  Sinslen,  106  Ala.  ISO, 
17  S  366. 

44.  Jaffray  V.  Smith,  106  Ala.  112, 
17  8  218 

45.  Jaffray  v.  Smith,  10«  Ala.  112, 
17  S  218 

46.  Conway  v.  Backui^  t  Tex.  A. 
Civ.  Ca&  S  268. 


952]  (2)  Discharge.  The  sureties  on  a  eUim- 
ant's  bond  will  not  be  discharged  by  the  neglect 
of  the  claimant  to  take  advantage  of  the  f  ailmc  of 
attachment  plaintiff  to  make  up  the  issue  to  ^ 
the  right  of  property;"  the  destruction  of  the  bond 
either  before  or  after  claimant  obtained  possesaon 
of  the  projpcrty;*"  an  adjudication  of  bankroptej 
against  defendant  in  attachment;**  the  fact  tbat 
claimant's  possession  of  the  property  was  hindered 
or  delayed  by  the  assertion  of  some  right  therein 
by  the  debtor's  receiver  in  bankruptcy,  which  vu 
thereafter  waived;'*  an  agreement  between  attach- 
ment plaintiff  and  several  claimants  whereby  suits 
are  tried  together;"  an  agreement  that  the  verdict 
and  judgment  in  one  of  several  suits  to  be  actually 
tried  shall  be  the  verdict  and  judgment  in  all;^  or 
an  agreement  between  attachment  plaintiff  and 
claimant  that  the  value  of  the  property  at  the  time 
of  the  trial  shall  be  assessed  at  the  snm  shown  by 
an  inventory  taken  some  time  before;"  nor  will  a 
payment  by  the  sureties  on  one  of  claimant's  bonds 
of  a  judgment  for  a  greater  amount  than  the  value 
of  the  property  release  them  from  their  obligation 
on  a  bond  given  to  a  subsequently  attaching  cred- 
itor of  the  same  property.*'  Neither  can  the  sure- 
ties be  released  from  liability  on  application  there- 
for by  representing  that  the  claimant  is  about  to 
leave  the  country  and  permit  an  issue  framed  to  go 
by  default." 

U  953]  c.  Enforcement  of  Liability— (1)  Turn 
of  Proceeding.  Under  various  statutes,  the  liability 
on  the  elaimant's  bond  may  be  enforced  by  rule  or 
motion/'  by  entering  jni^ment  against  claimant 
and  his  sureties  in  the  proceeding  to  try  the  rigbt 
of  property,  where  claimant  is  nnsneoessfnl  there- 
in,*" or  by  an  action  on  the  bond.*" 

[$  054]  (2)  When  Action  Accmas.  The  time  at 
wmcb  a  right  of  action  on  a  claimant's  bond  ae- 
emes  depends  upon  the  nature  and  condition  <ii 
the  bond.  If  it  is  conditioned  for  the  delivery  of 
the  property,  or  its  value,  to  satisfy  any  judgment 
obtained  against  defendant  in  attachment  within  a 
certain  time  thereafter,  an  action  on  the  bond  lies 
at  the  expiration  of  such  time,  althongh  the  inter- 
vention has  not  been  disposed  of,  and  the  jndgmeat 
against  defendant  did  not  order  oondenmation  of 

7  Pa.  Dirt. 


4T.    Armour  v.  Tabor, 
462.  II  Pa.  Co.  42S. 

[al     The  reason  fos  the  no*  la 

that  the  release  of  the  sureties  In 
such  case  would  destroy  vested 
rights  of  plaintiff  in  attacbmeoL 
Armour  v.  Tabor.  7  Pa,  Dlst  461.  tl 
Pa.  Co.  425. 

48.  Martin  v.  Donaldson.  S  Kjh 
253  (motion):  Wright  T.  Okkey.  1< 
lA.  Ann.  126  (either  rule  or  acUoB  oa 
bond). 

48.    See  supra  I  925. 

80.  Wright  V.  Oakey.  16  La.  Ana. 
126  (either  rule  or  action  on  bond). 

[a]  Where  attaofcsd  vropsxtr  wu 
not  mwralsed  on  the  giving  of  a  re- 
taining bond  by  claimants  who  failed 
to  establish  their  title.  plalntW  In 
attachment  was  compelled  to  resort 
to  an  aotlon  on  the  bond.  FanllaMr 
V.  Cook,  8S  Ark.  306.  lOS  8W  384. 

 [b]   Vsui  proosdai*  lor 

Where  an  attaching  creditor 
conveyance  of  his  debtor  on  Qm 
ground  of  fraud,  he  may  both  attadk 
the  property  In  the  hands  of  Hm 
vendee  and  at  the  same  time  insti- 
tute an  action  to  cancel  the  sale.  Ua* 
der  these  circumstances,  if  the  fran^ 
ulent  transferee  bonds  the  propertf 
and  then  transfers  it  to  a  bona  fin, 
purchaser,  the  attaching  creditor,  S 
successful  In  both  of  his 


not  confined  to  his 


actions,  li 
remedy  on  tM 


For  later  omm,  darslap— wf  and  ekaagw  in  ths  law  aM  cumulatlTa  AnaotatioM.  aame  tttl^^^^i^  wj^Bvihbar. 
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the  attached  property.'^  If,  bowerer,  the  bond  is 
conditioned  to  satisfy  only  such  judgment  as  may 
be  rendered  against  claimant  himself,  no  action  lies 
until  after  rendition  of  such  a  judgment.''^  Under 
a  statute  authorizing  a  claimant  to  the  property  at- 
tached to  give  a  bond  conditioned  that,  in  an  action 
thereon  to  be  commenced  within  three  months,  the 
fliaimant  will  establish  that  he  was  the  general 
owner  of  the  property  at  the  time  of  the  seizure,  or, 
if  be  fails  so  to  do,  that  be  will  pay  to  plaintiff 
the  value  thereof,  an  action  on  a  claimant's  bond 
mast  be  brought  by  plaintiff  in  the  attachment 
within  the  time  specified.*'' 

[I  955]    (3)  Defenses.   Payment  by  claimant  of 
the  judgment  obtained  against  attachment  defend- 
ant is  a  sufficient  defense  to  an  action  on  the  claim 
bond;'^  and  it  has  also  been  held  that  defendants 
may  avail  themselves  of  the  fact  that  the  officer  ac- 
cepting the  bond  had  no  authority  to  do  so.""  But 
it  cannot  be  set  up  as  a  def  «jse  that  claimant  is  the 
real  owner  of  the  property  attached,*'  that  the 
property  was  not  liable  to  attachment,*'  that  claim- 
ant did  not  actually  obtain  possession  of  the  prop- 
erty,** that  the  bond  was  executed  after  delivery 
of  the  pn^erty  **  or  by  mistake,*^  or  that  claim- 
ant did  not  sign  the  bond;*^  nor  can  defendants  as- 
sign errors  in  the  attachment  proceedings  between 
the  creditor  and  his  debtor,*'  or  set  np  that  the 
officer  bringing  the  action,  to  whom  the  bond  was 
given,  has  no  mterest  in  the  property.*" 

[i  956]  (4)  Partiee.  Where  the  bond  is  payable 
to  plaintiff,  bis  right  to  maintain  an  action  thereon 
is  clear  and,  under  some  statutes,  it  is  held 
that  inasmuch  as  *  plaintiff  is  the  real  party 
in  interest,  an  action  on  the  bond  may  be 
maintained  in  fais  name,   althoni^  it  is  pay- 


able to  the  attaching  officer.** 

[$  957]  (5)  Pleading.**  If  plaintiff  proceeds  by 
a  common-law  action  on  the  bond,  it  is  only  neces- 
sary to  set  out  the  execution  of  the  bond,*^  and  a 
breach  of  its  conditions;**  and,  inasmuch  as  the  par- 
ties are  bound  to  notice  the  determination  of  the 
claim  suit|  no  averment  of  notice  to  them  of  deter- 
mination is  necessary.**  A  complaint  allying  the 
death  of  the  person  giving  the  bond  and  the  nam- 
ing of  attachment  defendant  as  executor,  which  al- 
legation was  not  denied  by  the  answer,  has  been 
held  sufficient  to  warrant  a  judgment  against  de- 
fendant as  executor,  where  the  court  found  that  he, 
and  not  claimant,  was  the  owner  of  the  property.'* 

A  motion  for  judgment  on  a  claimant's  bond,  un- 
der the  Kentucky  code,  may,  it  has  been  held,  be 
heard  and  determined  either  upon  or  without  written 
pleadings.'^  Where  a  claim  to  the  attached  prop- 
erty is  interposed,  a  reply  by  plaintiff  in  attach- 
ment consisting  of  only  a  general  denial  of  the 
claim  of  ownership  made  by  claimant  is  insnfScient 
to  bring  plaintiff  within  a  statute  which  provides 
that  plaintiff  in  attachment  shall,  aa  against  third 
persons,  be  deemed  a  purchaser  in  good  faith  and 
for  value.'' 

[  $  958]  (6)  Issues.  In  an  action  upon  a  claim- 
ant's  bond  conditioned  that  in  an  action  thereon, 
to  be  commenced  within  a  certain  time,  he  will  es- 
tablish that  he  is  the  owner  of  the  property,  or, 
failing  therein,  will  pay  to  plaintiff  the  value  there- 
of, the  sole  issue  is  as  to  the  ownership  of  such 
property." 

959]  (7)  Evidence.  In  an  action  on  a  bond 
conditioned  that  claimant  will  establish  that  he  is 
the  owner  of  the  property  or  will  pay  the  value 
tiiereof,  the  burden  of  proof  as  to  ownership  is  on 

63.  Morgan  v.  Furst,  4  Mart.  N.  S. 
(La.)  11$,  1$  AmD  166.  See  also 
Spears  v.  Robinson,  71  Mlao.  774,  15 
8  111  supra  note  55. 

e4.  Kobn  v.  Hinshaw,  17  Or.  308, 
20  P  629. 

65.  Wright  v.  Oakey.  16  Ia.  Ann. 
125. 

[a]  AK  aeUon  for  danaffM  mamtu* 
tlM  ■nntlM  oa  a  ro^svls  nadortak- 

bur  can  be  maintained  In  the  name  of 
the  creditor  who  caused  the  officer  to 
attach  notwlthstandln?  the  bond  Is  in 
the  name  of  the  officer.  Lomme  v. 
Sweeney,  1  Mont  584. 

[b]  Aa  MRlffnment  of  Vxm  bond  to 
plalattS  In  attachment  is  not  neces- 
sary to  entitle  him  to  maintain  an 
action  thereon.  Wright  T.  Oalray.  16 
La.  Ann.  125. 

66.  [a]  ror  snfflelenar  of  deolara- 
tlon  on  a  z^lovls  bond  for  the  forth- 
coming of  property  see  Clark  v.  Nor- 
ton. «  Minn.  412. 

67.  See  Gilmer  v.  Allen.  9  Ga.  208. 
[a]     SnfflolenoT  of  aUe^atlOB. — ^A 

declaration  alleging  that  the  bond 
was  executed  by  the  principal 
through  his  agent  Is  sufficient.  Gil- 
mer V.  Allen,  9  Oa,  208. 

68.  Oarnett  v.  Roper,  10  Ala. 
842. 

[a]  A  faanM  to  allon  ths  bob- 
payneat   of   danugos   renders  the 

pleading  bad  on  demurrer.  State  v. 
Reynolds,  137  Mo.  A.  261,  117  SW 
653. 

60.   Gamett  v.  Roper.  10  Ala.  842. 
TOu  Reiss  V.  PfelflEer.  117  App.  Dlv. 
880.  103  NTS  478. 

71.  Martin  v.  Donaldson,  5  KyL 
263. 

73.    Flegel  v.  Koss,  47  Or.  366,  82 

P  847. 

73.  Globe  V,  Rauch,  21  Misc.  48, 
46  NTS  889,  26  NTCIvProc  369 
(holding  that  therefore  evidence  aa 
to  the  payment  of  the  IndebtednsH 
to  plaintiff  la  Irrelevant). 


bond,  but,  by  reason  of  his  revocatory 
action,  can  also  proceed  against  the 
property  In  the  hands  of  the  bona 
fide  purchaser.  Ranlett  v.  Con- 
stance, 16  La.  Ann.  423. 

52.  Clarinda  Valley  Bank  v.  Shen- 
andoah Nat.  Bank.  109  Iowa  43.  79 
NW  3«. 

53,  Tale  v.  Hoopes,  16  La.  Ann. 

[a]  Xf  the  futsrveaHon  le  dla- 
MtmtA  wttlumt  trial  oa  the  msvlta, 

beeanse  claimant's  bond  was  not  filed 
a  time,  and  there  la  a  judgment  for 
;oBts  for  attaching  creditor,  an  action 
les  on  the  bond.  If  claimant  makes 
lo  further  effort  to  establish  his  right 
o  the  property,  and  the  property  Is 
lot  returned  by  him.  Wallace  v. 
'erry,  (Tex.  A.)  15  SW  85. 

59.  Berner  v.  Walker,  6S  Misc.  262, 
IS  NTS  616. 

64.  Whea-ton  v.  Thompson,  20  Minn. 
96. 

Ta]  mm  reason  ot  the  ml*  Is  that 
Dtwltbfltandlng  the  absolute  engage- 
lent  expressed  by  the  literal  terms 
r  the  bond,  the  purpose  of  the  law 
nder  which  It  is  executed  Is  suffl- 
ently  satisfied  when  that  which  the 
w  regards  as  legal  indemnity  of  the 
>Tigee  bas  been  accomplished, 
'heaton  v.  ^*hompson,  20  Minn.  196. 
66.  Thlxton  V.  Oott.  6  KyL  764. 
>ntra  Bpeara  v.  Robinson,  71  Miss. 
4.  IS  S  111  (holding  that,  although 
m  statute  required  a  special  deputy 

dellTcr  the  proper^  seised  there- 
Kh  to  tlie  remlar  offlcer,  a*c1aimant 
to  had  smined  possession  from  such 
puty  slving  a  delivery  bond 

nld  not  deny  liability  thereon,  be- 
Bse  the  deputy  had  no  right  to  take 

[a]  zntwtMtloa^If  claimants 
ve  been  enjoined  from  taking  at- 
;hed  property  under  claimant's 
le,  the  officer  having  the  custody 
■Uicb  property  would  have  no  au- 


thority to  take  a  bond  from  them  and 
deliver  the  property  to  them,  and 
hence  no  recovery  could  be  had  on 
such  bond.  Thlxton  v.  Goll,  5  KyL 
765. 

06:  Orrasbee  v.  Davla  16  Conn.  657. 

[a]  n*  raasoa  fev  the  nda  Is  that 
In  an  action  on  a  claimant's  bond, 
given  In  replevin,  the  question  was 
not  whether  claimant  In  fact  bad 
title  -to  the  property,  but  whether  he 
made  out  such  title  on  the  trial  of  hla 
claim  suit,  a  Judgment  against  him 
in  that  suit  being  conclusive  against 
him  In  an  action  on  his  claim  bond. 
Ormsbee  v.  Davis,  16  Conn.  667. 

[b]  Bowever,  under  Code  (1907) 
Sf  6039-6042.  a  Judgment  for  plain- 
tiff, dismissing  a  third  peraon'B  claim 
to  attached  property  because  he 
failed  to  file  the  requu-ed  affidavit,  is 
not  an  adjudication  which  In  an  ac- 
tion on  the  bond  would  prevent  the 
claimant  from  setting  up  his  title  to 
the  property  as  a  defense.  Holloway 
V.  Burrougha,  etc,  Co..  4  Ala.  A.  630, 
58  S  968. 

S7.    Higdop  T.  Vaughn,  S8  Miss. 

672. 

63.  Ehrllch  V.  Rlnzler.  65  Mlac.  16, 
119  NTS  344:  Ehrllch  v.  Sklamberg, 
«6  Misc.  6,  11*  NTS  337  [aft  116  NTS 

602]. 

69.  Bull  V.  Jones,  (Tex.  Civ.  A.) 
47  SW  474. 

60.  Leet  V.  Green,  161  Ky.  632,  152 
SW  772, 

61.  Davis  T.  Warden,  3  PbUa.  (Pa.) 
322. 

6iK,  Ctoodman  v.  Allen,  11  La.  Ann. 
246  (holding  that  the  validity  of  the 
attachment  could  not  be  drawn  into 
question  collaterally  except  In  cases 
where  there  was  an  entire  want  of 
citation). 

[a]  Olalmaat  la  bouad  by  the 
Jadffment  la  the  principal  suit  unless 
that  Judgment  Is  void.  Atklnaon  v. 
Poxworth.  63  Miss.  741. 
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defendant.^*  Where  the  oompl&mt  alleged  that  de- 
fendant gave  plaintiff  a  bond  conditioned  "to  pay 
the  value  of  the  property  ...  to  wit,"  a  certain 
sum,  and  the  allegation  was  not  denied,  it  was  not 
necessazy  for  plaintiff  to  offer  any  proof  on  the  eub- 
ject.^°  The  judgment  recovered  in  the  main  action 
is  no  evidence  of  the  value  of  the  property  in  an 
action  on  the  claimant's  bond.^'  A  recital  in  a 
forthcoming  bond  that  the  principal  obligor  elaime 
the  property  is  not  evidence  that  a  claim  has  acta- 
ally  been  made,  but  only  that  the  obligor  intended 
to  make  it.^'  Where  a  claim  was  dismissed  for 
failure  to  file  the  required  affidavit,  mere  proof 
hy  plaintiff,  in  en  action  on  the  claimant's  bond, 
that  the  property  was  not  forthcoming  is  insnffl- 
cient  to  show  a  breach  of  the  condition,  it  being 
necessary  to  show  that  claimant  was  not  entitled 
to  the  property.'^  Evidence  showing  refusal  of 
claimant  to  deUver  the  property  after  the  failure 
of  his  claim  is  sufficient  to  fix  his  liability,^'  and  a 
return  of  nulla  bona  on  an  execution  (gainst  at- 
tachment defendant  is  snf&eient  to  render  gaieties 
on  the  bond  liable.^ 

[(  960]  (8)  Trial  Where  all  the  testimony  in 
an  action  on  a  replevin  bond  by  one  claiming  the 
property  under  attachment  related  to  the  ques- 
tion of  title  to  the  pnmerty  at  the  time  when 
the  attachment  was  levied,  an  instonction  that  the 


burden  of  proof  was  on  defenduits  to  show  title 
to  the  property  replevied,  etc.,  was  not  objeetio&- 
able  on  the  ground  that  it  should  have  limited  tiw 
inquiry  as  to  defendants '  title  to  the  time  when  the 
attachment  was  levied.*^ 

[$  061}  (9)  Judgment  Although  the  damaga 
recoverable  in  an  action  on  a  claimant's  bond  an 
limited  to  the  value  of  the  property,""  it  has  been 
held  immaterial  that  the  judgment  was  for  the 
amount  of  the  debt  instead  of  for  the  value  of 
the  property,  where  the  debt  was  less  than  sneh 
value.**'  The  judgment  for  plaintiff,  in  a  suit  on 
defendant's  replevy  bond,  should  provide  for  its 
satisfaction  by  a  return  of  the  property  attached, 
unless  it  is  manifest  from  the  wording  of  the  bon<i 
that  the  intention  was  to  substitute  personal  lia- 
bility of  the  sureties  and  a  surety  on  the  bcmd 
may  insist  on  the  right  to  return  the  property  ii 
the  principal  joins  in  the  demand.**  A  tender  of 
the  property  r^Ievied  from  an  attachment  kr- 
ied  by  the  sheriff  must  be  made  to  the  cdieriff,  a 
tender  to  plaintiff  in  sttaehment  not  being  tm- 
eient.** 

[i  962]  d.  Extent  of  Ujibflity;  Danutgea  Beeor- 
enble.  The  recovery  on  a  claimant's  bond  cannot 
of  course  exceed  the  amount  named  therein,"  and 
is,  as  a  rule,  limited  to  the  value  of  the  property 
delivered  to  claimant,  with  interest "  and  eosts 


74.  Goldstein  v.  Goldman,  74  App. 
DIv.  368.  77  NTS  699;  Ehrllch  v. 
Sklamberv,  «S  Misc.  B.  119  NY8  137 
[aff  116  NTS  e02]. 

[a]  Brldrao*  sot  Aowlaff  own- 
mtHdp  Im  alalMMBt.— -d)  In  an  ac- 
tion on  a  bond.  It  appeared  that  the 
obligor  had  given  the  same,  claim- 
ing to  be  the  owner  of  certain  fur- 
niture attached  by  plaintiff  as  be- 
longing to  a  third  person;  that  the 
latter  kept  a  stock  of  furniture,  and 
that  the  furniture  attached  had  been 
taken  on  a  Friday  or  Saturday  night 
after  eleven  o'clock  from  the  store 
•  to  a  place  kept  hy  the  obligor's 
brother-in-law,  and  that  some  of  It 
was  sold  on  the  Sunday,  and  the 
balance  on  the  Monday  morning  fol- 
lowing; and  that  the  obligor  worked 
for  the  brother-in-law  for  one  dollar 
and  fifty  cents  a  day.  On  the  trial 
the  obligor  could  not  tell  of  what 
the  stock  consisted,  but  clnlmed  that 
he  purchased  it  for  seven  hundred 
dollars — two  hundred  dollars  In  cash 
and  a  check  for  five  hundred  dollars 
borrowed  from  his  brother-in-law: 
and  the  latter  testified  that  he  loaned 
obligor  five  hundred  dollars  in  caeh, 
but  gpve  him  no  check.  Attachment 
defendant  was  In  court,  but  was  not 
called  by  the  obligor,  and  it .  ap- 
peared from  questions  put  to  the 
latter  that  he  was  reluctant  to  ad- 
mit that  attachment  defendant  was 

S resent.  It  was  held  that  the  evi- 
ence  juatlfled  a  finding  that  the 
obligor  was  not  the  owner.  Gold- 
stein V.  Goldman,  74  App.  DIt.  366, 
77  NTS  «99.  (2)  To  prove  that  an 
attachment  defendant  owned  the 
goods  attached,  plalntlfF  In  an  ac- 
tion on  a  claimant's  bond  testified 
that  he  was  in  defendant's  store, 
and  found  two  persons  examining  the 
stock  as  if  with  a  view  to  purchas- 


ing it,  but  defendant  denied  that  he 
ao  Intended  to  sell,  explaining  that 
such    persons   were   relatives,  and 


they  disclaimed  any  Intention  of 
buying  when  told  of  plalntlfTa  claim. 
Plaintiff  was  corroborated  by  an  ap- 

Jarently  disinterested  witness.  De- 
endant  sold  the  goods  on  the  same 
day  to  one  of  these  men.  who  on  the 
next  day  sold  to  the  claimant,  but 
defendant  had  apparently  continuous* 
possession  of  the  store.  It  was  held 
that  a  finding  airalnst  claimant's 
ownership  was  Justified.  Eisenbud 


V.  Gellert,  26  Misc.  867,  Efi  NTS 
962. 

7B.  Goldstein  T.  Goldman,  74  App. 
Dlv.  356.  77  NTS  «9. 

76.  Bruck  V.  Fslner.  29  Ufsc  724, 
66  NTS  1025. 

77.  McFarland  v.  I^e.  10  Qa.  A. 
698.  73  SE  1091. 

78.  Holloway  v.  Burroughs,  etc, 
Co..  4  Ala.  A.  630,  58  S  953. 

79.  Stlnson  v.  Hall,  64  Oa.  676 
(where  It  was  held  that  an  attaohlng 
creditor  need  not  prove  that  the 
property  had  been  advertised  for  sale 
pursuant  to  the  statute,  as  the  re- 
fusal to  deliver  the  property  was  a 
forfeiture  of  the  bond). 

Vk  Emanuel  v.  Bfann,  14  La.  Ann. 
5S. 

81.  Fabian  t.  Traeger,  215  III. 
tiO.  74  NE  181  [aff  117  111.  A.  17«1. 

82.  See  Infra  !  962. 

83.  Cobb  V.  Campbell,  14  Tex.  Civ. 
A.  433.  38  SW  246. 

84.  Massachusetts  Bonding  Co.  v. 
McLemore,  4  Tenn.  Civ.  A.  633. 

85.  Massachusetts  Bonding  Co.  v. 
McLicmore,  4  Tenn,  Civ.  A.  688, 

86.  Massachusetts  Bonding  Co.  v. 
HcLemore,  4  Tenn.  Civ.  A.  638. 

87.  Bhrlich  v.  RInaler,  «6  Hl«e.  1£, 
119  NTS  844. 

[a]  niwtratlOB.  —  A  claimant's 
bond  In  attachment,  being  condi- 
tioned to  pay  one  hundred  and  fifteen 
dollars,  and  to  be  void  upon  per- 
formance of  a  specific  act,  mui^t.  un- 
der Code  Civ.  Proe.  9  1916,  be  con- 
strued as  If  It  was  a  covenant  to 
pay  the  sum  specified  In  the  condi- 
tion thereof,  and  recovery  thereon  is 
limited  to  that  amount.  Ehrlich  v, 
Rlnaler,  65  Misc.  15,  119  NTS  344. 

[b]  Bemedy  la  o»s«  of  sxeoittlon 
for  amoimt  ezoeedlag  vraalty^Tf 
the  execution  Issued  against  the 
surety  Is  Irregular  in  form  and  for 
an  amount  exceeding  the  penalty  of 
the  bond,  the  surety  has  a  plain  and 
complete  remedy  In  the  court  of  law 
from  which  the  execution  Issued,  and 
hence  cannot  Invoke  the  Interposi- 
tion of  equity.  Triest  v.  Enslen,  106 
Ala.  180.  17  b  SB6.   

88.  Haas  v.  Long,  70  Ala.  287; 
Bruck  V.  Felner.  2ft  Misc.  724,  56 
NTS  1025;  Blchoff  v.  TIdball,  61  Tex. 
421.  See  also  Cobb  v.  Campbell,  14 
Tex.  Civ.  A.  488.  S8  SW  246. 

BSeot  of  judnamt  for  auoont  of 
dsbt  see  supra  i  961. 


a]    Bstopptf  to  dlapvts  val'- 

ere.  In  an  action  by  a  married 
woman,  predicated  on  Balllnger  An- 
not.  Codes  &  St.  j  6262.  to  compel 
delivery  to  her  of  certain  horsee  lev- 
ied on  for  the  debt  of  her  husband 
plaintiff  alleged  in  her  affidavit  tlut 
their  value  was  three  hundred  dol- 
lars, and  the  undertaking  of  herself 
and  sureties  also  recited  that,  if  she 
should  fail  to  make  good  her  tltl«. 
she  would  return  the  property  or 
pay  Its  value  as  stated  In  the  afll- 
davlt,  both  plaintiff  and  sureties  are 
estopped  to  dispute  the  value  of  the 
horses  as  being  three  hundred  dol- 
lars. Hill  V.  Gardner,  SS  Wash.  629. 
77  P  808. 

[bl  Talw  flzad  bjr  eisxib— The 
value  of  the  property  attached  fixed 
by  the  cletk  on  taking  the  bond  Is 
not  binding  on  either  party  or  the 
sureties  on  the  bond.  Honllng  t. 
Ganeman,  4  Baxt.  (Tenn.)  88. 

[c]  Xnjunotlon  agmlnat  sxeovtlos 
for  amount  sxeesdlsg  valae  of  pro^ 
Mty. — Whero  execuOon  has  issued 
on  a  forfeited  claim  bond  to  satlsfr 
Judgments  against  the  claimant's 
vendor  to  an  amount  largely  in  ex- 
cess of  the  agreed  value  of  the  proi>- 
erty  In  question,  and  the  claimant 
has  previously  paid  to  the  clerk  «t 
the  court,  for  the  benefit  of  saw 
Judgment  creditors,  a  sum  grmttf 
than  said  agreed  value,  the  clalnwnt 
Is  entitled  to  have  said  creditors 
and  the  sheriff  enjoined  from 

Ing  further  to  subject  his  propertrw 
the  payment  of  said  Judgments-  Ce»- 
tlngham  v.  Bamberger,  121  Ala.  HI. 
26  S  771.   . 

[d]  Mm*  from  wU<A  HiUut 
ntns. — Goods  released  under  a  cl"™ 
property  bond  being  In  the  CTstedy 
of  the  law.  Interest  can  only  be  tak- 
en from  the  actual  date  of  sale,  m 
if  the  goods  be  not  forthcomtiV 
from  the  return  of  the  sheriff  to  * 
venditioni  exponas.  Reger  v.  ManM 
tan  Brass  Co.,  41  WklyKC  OE*s.>  «II 

[e]  BsoovecT  of  MttoiiMj**  tMBT 
Where  claimant's  bond  Is  condlttaM 
to  pay  plaintiff  all  damagea  be  WM 
sustain  if  claimants  Ml  to  «MV 
llsh  their  title  to  the  property.  Ul 
held  that.  If  Intvnrener'a  olalm 

a  reason.abIs  one.  the  attacHtiW  OM 
itor  may  recover  only  Interest 
detention  of  the  property.  maA 
attomey'a  fees  are  not  a  aattwat  88 


For  later  qbmi.  danlepaMite  and  ohaafwi  In  the  law  aee  cumulative  Aunotatlona,  same  tiUer>c>ag«  and  not*  Buaoibar. 
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ITOwing  out  of  the  claim,^^  regardless  of  the  amount 
of  the  judgment  recovered  in  the  atta«hment  suit,'** 
or  of  the  fact  that  there  are  several  attaching  cred- 
itors.'^ It  has  also  been  held  that,  where  the  value 
of  property  taken  exceeds  the  amount  of  the 
creditor's  claim,  the  damages  should  be  limited  to 
Ibe  amount  of  the  claim.*'  A  sum  which  claimant 
has  paid  to  the  attachment  debtor  in  lieu  of  the  lat- 
ter's  exemption  cannot  be  considered  in  fixing  the 
atnoimt  of  the  liability  on  his  bond.'" 

[$  963]  6.  Brtease  of  Security.  Where  prop- 
erty alleged  to  belong  to  defendant  was  released 
firom  attachment  on  a  claimant's  depositing  a  sum 
of  money  to  secure  plaintiff's  recovery  and  the 


property  was  thereupon  returned  to  the  claimant, 
the  court  in  which  the  attachment  was  pending  had 
no  jurisdiction,  on  motion,  to  enter  an  order  dis- 
charging the  same  or  releasing  the  deposit  on  affi- 
davits of  the**  claimant  that  the  property  attached 
and  the  deposit  made  in  lieu  thereof  belonged  to 
him  and  not  to  attachment  defendant.'* 

9641  0.  Becorery  of  Damages  for  IHspocses- 
sion — 1.  Bight  of  Action.  Where  an  attachment  is 
levied  upon  property  of  which  a  person  other  than 
defendant  in  attachment  is  the  owner  or  entitled 
to  possession,"  such  person  has  a  right  of  action 
for  the  dunages  which  he  has  anstained  by  reason 
of  the  resulting  dispossession.** 


fiult  of  the  bond  and  not  recover- 
able. Elchoff  V.  Tldball.  61  Tex.  421. 
See  also  Marks  v.  Massachusetts 
Bonding,  etc,  Co.,  117  NTS  1019. 

m  BaeovazT  tax  om  of  vropwtr. 
—where  property  Is  delivered  to 
claimant,  upon  execution  by  Mm  of 
a,  forthcoming  bond,  and  Is  after- 
ward adjudged  to  attaching  credi- 
tor, the  curators  of  the  debtor's  es- 
tate can  recover  the  hire  of  such 
property  during  the  time  it  was  In 
claimant's  possession  as  well  as  the 
value  of  any  part  of  the  property 
which  h«  fails  to  deliver.  Botts  v. 
Nichols,  7  La.  Ann.  263.  . 

[cl   JhuiwffM  for  detenoratum  ox 
»opMrtr>— <1>  The  statutes  of  Geor- 
gia muce  the  claimants  of  property, 
when  attached,  liable  to  pay  attach- 
ment plaintiff  damages,  not  only  for 
the  hire  and  use  of  the  property  but 
for  Ita  detorloratlon  in  value  while 
in  claimants*  posseaalon  after  the 
levy  of  the  attachment    Under  these 
statutes  it  is  held  that,  where  the 
property  is  delivered  by  a  claimant 
upon    plaintiffs    recovery    in  judg- 
ment sustaining  the  attachment  and 
in  sold  for  less  than  the  judgment, 
no  action  can  be  maintained  against 
the  sureties  on  claimant's  l>ona  for 
the   use    and    deterioration  thereof 
while   In   his  possession  unless  the 
advertisement   of   the    sale   was  In 
strict   compliance  with  the  Hwute, 
and  where  such  statute  required  the 
advertisement  to  be  made  "weekly 
for  four  weeks"  and  it  vras  ^II^!!? 
that    there    were   four  publications, 
but    only     twenty-seven    days  had 
elapsed  between  the  first  publication 
and  the  date  of  the  sale.  «* 
that  no  recovery  could  he  had.  FTost 
r.  Gibson.  B9  Ga.  600.     (2)  In  Ten- 
nessee   the    judgment    should  allow 
return  of  property  In  as  good  condi- 
tion as  when  replevied,  less  ordlnarj 
depreciation.     P^iling  to  so  return, 
defendant  and  his  sureties  are  then 
liable  for  the  value  of  the  property 
at  the  time  of  the  replevy.  ^  Massa- 
cboMtts  Bonding  Co.  v.  McLemore,  4 

M^fenith  V.  Whetstone,  89 
Air^62S.  8  8  7  [foil  Robertson  v. 
Patterson.  17  Ala.  4071  <hold!ng  that 
the  sureties  on  a  bond  conditioned 
that  cJftimant  shall  have  the  prop- 
srty  forthcoming  and  "pay  ""ch  costs 
ind  damages  ™*?. 
ror  putting  in  said  c»a»«,J?!^.,'*S!*iC- 
ire  bound  for  the  costs,  although  the 
dalm  is  not  put  In  for  afjay)- 

fal    XB,  the   statutes  8x- 

)resBly  provide  that  the  svrKlf  ^-^^ 
rlalnmnt's  bond  shall  be  "able  for 
Jl  costs  awarded  against  claimant 
Port  Worth  Pub.  Co, J5't'«>n.  80 
rex.  21«    14  SW  843.  18  SW  551. 

•O.  Jaffray  v.  SmitK  tO«  Ala.  112. 
7  8  218;  Bruck  v.  Pelner,  26  Misc. 
24    56  NTS  1025.  „^ 

91.  Blankenshlp  V.  Thurman.  68 
rex.  571.  6  SW  836. 

fal  Sltfbt  of  obligors  to  eamtable 
i^Unrtmrnt  <>*  olatms^Where  sev- 
ISlkttacbments  In  favor  of  dlffer- 
nt  creditors  have  been  levied  suc- 
asslvelv  on  the  same  property  and 
"laimint  has  interposed  his  claim 
n  eacb   case,  and  his  claim  suits 


have  been  decided  against  him.  If  the 
aggregate  of  the  debts  of  the  sev- 
eral attaching  creditors  when  reduced 
to  judgment  Is  largely  In  excess  of 
the  value  of  the  property,  the  sure- 
ties on  the  claim  oond  can  maintain 
a  bill  In  equity  to  adjust  the  priori- 
ties of  the  Judgment  creditors  and  to 
settle  tbelr  liabilities  In  the  several 
cases,  and  need  not  pay  each  sepa- 
rate judgment,  the  aggregate  of 
which  greatly  exceeds  the  value  of 
the  property.  Jaftray  v.  Smith,  106 
Ala.  112.  17  8  218  [foil  Cottlngham 
V.  Bamberger,  121  Ala.  627,  25  S 
7711. 

83.  Maas  v.  Long,  70  Ala.  23? ; 
Wallace  v.  Terry.  (Tex.  A.)  16  SW  85. 

•3.  Jaffray  v.  Smith.  106  Ala.  112. 
17  8  218. 

M.   Larsen  v.  Richards,  4S  Utah 
196,  184  P  BSS. 
98.   8ee  oases  Infra  this  note  and 

next  note. 

[al    Che  bsMsflotary  la  a  dasd  of 

iaeoMX  of  personal  property  is  a  party 
In  Interest,  under  Oen.  SL  (1866)  c 
160  jS  28,  29,  concerning  the  duties 
of  sheriff  In  St.  Louis  county,  and 
may  file  his  claim  with  th«  sheriff 
and  sue  on  the  bond  taken.  State  t. 
Koch,  47  Mo.  682. 

[b]  A  nortgagM  havlBr  possss- 
slou  of  Bpeciflc  mortgaged  property 
has  a  right  of  action.  Pounostone  v. 
Maben,  6  Colo.  A.  70,  87  P  37;  Pound- 
stone  V.  Holt,  6  Colo.  A.  6G,  37  P  85. 

[c]  ■eoond  aortgugwes  of  person- 
al property  may  sue  one  who  wrong- 
fully attaches  the  property  and  In- 
terferes with  their  security  and  di- 
minishes the  value  thereof.  Taylor 
V.  HInes.  31  Ho.  A.  622. 

[d]  Wltsr*  goods  have  Iwen  hovglit 
on  ao count  ox  a  firm  and  have  been 
paid  for  by  It,  an  Individual  member 
of  the  firm  to  whom  an  attachment 
bond  was  ^Iven  is  the  proper  party 
to  sue  on  the  bond  and  not  the  firm. 
State  V.  Merrltt,  70  Mo.  276. 

[ el  AsslgSM  nndev  Invalid  assign- 
mmt.  ■  An  assignee  who  receives 
goods  under  an  assignment  valid  be- 
tween the  parties  but  void  as  to  cred- 
itors has  a  right  of  action  against  a 
party  levying  an  attachment  which 
on  account  of  the  Insufltciency  of  the 
levy  creates  no  lien,  and  could  rsn- 
der  the  attaching  parties  m«ra 
wrongdoers.  Ahem  ▼.  PumelL  92 
Conn.  21,  26  A  698. 

m  Taote  not  tAowlw  owaenliip. 
— where  plaintiffs  traded  a  Star 
threshing  machine  to  others,  receiv- 
ing in  part  payment  therefor  another 
engine  upon  which  there  was  a  mort- 
gage, and  witnesses  for  plaintiffs  tes- 
tified from  memory,  extending  back 
stz  years,  that  the  title  to  the  Star 
engine  was  to  remain  in  plaintiffs 
until  the  mortgage  was  released,  but 
a  written  contract  showed  that  no 
Hen  was  to  be  retained.  It  was  held 
that  plaintiffs  were  not  the  own- 
ers of  the  Star  machine,  and  hence 
that  they  could  not  recover  damages 
for  Its  wrongful  attachment  TrTpp 
V.  Hymer,  99  SW  330.  30  KyL  624. 

[g]  The  levy  of  an  attaOlunent  on 
the  debtor's  aavposad  Intsrest  In  land 
In  which  he  has  no  Interest  does  not 
constitute  a  cloud  on  the  real  own- 


er's title,  so  as  to  give  him  a  right 
of  action  for  damages  against  the  at- 
tachment plaintiff.  Duncan  v.  Citi- 
xens'  Nat  Bank,  46  SW  774.  20  KyL 
237. 

96.  Cal.— HiUman  v.  Griffin.  6  Cal. 
Unrep.  Cas.  S64.  St  P  194,  696. 

Conn. — Oriswold  V.  Cook,  46  Conn. 
198. 

Go. — ^Farmers',  eto.,  Nat.  Bank  y. 
Allen-HolmMi  Co.,  122  Oa.  67.  49  SB 
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ky. — ^Patton  v.  Madison  Nat.  Bank, 
186  Ky.  469.  104  SW  264,  81  KyL 
830;  Farmerff*,  «tc..  Tobacco  Ware- 
house Co.  v.  Qlbbons.  107  Ky.  611,  66 
SW  2.  21  KyL  1848rTaylor  V.  Smith. 
17  B.  Mon.  636. 

La.— De  Llzardl  v.  New  Orleans  Ca- 
nal, etc.,  Co.,  26  La.  Ann.  414;  Ed- 
warda  v.  Turner,  6  Rob.  882;  ShufC  v. 
Morgan,  9  Mart  692. 

H«.— Richardson  v.  Kimball,  28  Ma. 
468. 

Md.— Richardson  t.  BUI.  21  ICO. 

399. 

Mo.— State  V.  McKellop,  40  Mo.  184; 
Central  Coffee,  etc.,  Co.  v.  Welborn. 
163  Mo.  A.  647.  134  SW  2. 

Nebr. — Pred  STUff  Brewing  Co.  v. 
Healey,  71  Nebr.  662,  99  NW  489,  101 
NW  329. 

Tex. — <^bell  V.  Hamilton-Brown 
Shoe  Co..  81  Tex.  104,  16  SW  811; 
Scott  V,  Chllders,  24  Tex.  Civ.  A.  349, 
60  SW  775;  Adams  v.  Powell,  (Civ. 
A.)  44  SW  647. 

See  Mahon  v.  Crowe,  28  N.  8.  260. 

[a]  BSeot  of  replevin  by  attaoh- 
nunt  defendant. — The  owner  of  goods 
attached  while  In  the  store  of  an- 
other, but  not  separated  from  the 
rest  of  the  stock,  cannot  sue  for  con- 
version If,  by  arrangement  between 
him  and  the  attachment  debtor,  the 
latter  replevied  the  goods,  giving 
bond,  and  restored  them  to  the  own- 
er. Gardner  y.  Bell.  14  Tex.  Civ.  A. 
356.  88  8W  239. 

[b]  0noh  an  action  Is  not  brought 
upon  ths  indemnity  bond  given  to 
the  attaching  oRlcer.  Cabell  v,  Ham- 
ilton-Brown shoe  Co.,  81  Tex.  104,  16 
SW  811. 

[c]  Wainr  of  1««T  on  flrm  prop- 
•rfey  for  AaM  of  parte«r«— Where  an 
attachment  was  levied  on  wood  of  a 
firm  for  a  debt  of  a  partner  who  was 
the  acting  manager  of  the  firm,  but 
only  a  small  part  of  the  WQOd  was 
ever  removed,  and  that  was  sold  to 
provide  the  expense  of  removing  part 
of  the  wood  from  a  pasture  to  a  rail- 
road right  of  way  where  the  main 
part  was  stacked,  and  the  officer  did 
not  take  actual  possession  of  the 
main  part,  and  the  copartner  was  no- 
tified that  his  wood  had  not  been 
levied  on,  but  the  partner  Indebted 
voluntarily  moved  to  quash  the  at- 
tachment and  abate  the  suit,  and  the 
court  granted  the  motions.  It  was 
held  that  the  flrm  waived  Its  right 
to  sue  for  the  conversion  of  the  wood, 
except  as  to  the  part  sold.  Jones  v. 
Hamlin  First  State  Bank,  (Tex.  Civ. 
A.)  140  SW  118  (holding  that  the 
partner  who  moved  to  guash  the  at- 
tachment could  not  deny  the  neces- 
sary legal  effect  of  his  deliberate  ac- 
tion, amounting  to  a  waiver  of  the 
conversion  of  tne  property,  and  could 
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Tbia  xight  la  not  sflscted  hf  the  fact  that  the 
property  was  in  the  posBesaion  of  defendant  in  at- 
tachment at  the  time  of  the  seizuie;*'  that  the 
owner  of  the  property  came  into  possession  under 
a  fraudulent  sale,  such  sale  not  being  connected  with 
the  grounds  of  attachment;^^  that  the  owner  of  the 
goods  which  were  mixed  with  those  of  defendant  in 
attachment  refused  to  designate  his  share;""  thdt 
the  property  was  sold  subsequent  to  the  wrongful 
seizure  thereof;^  that  there  has  been  a  rendition 
of  judgment  in  the  attachment  suit;^  that  the  owner 
intervened  as  a  claimant  in  the  attachment  suit  and 
recovered  judgment  in  the  intervention,^  or  that 
there  was  a  rendition  of  judgment  in  tbe  claim  suit 
adverse  to  tbe  claimant;^  or  tbat  attacbment  plain- 
tifff  by  amendment  of  his  petition,  has  brought  the 


owner  into  the  attaehment  suit  as  a  party.* 
[$  965]   2.  Fenons  IJable— a.  Lerying  Ofico; 

The  levying  officer  is  always  liable  for  his  own 

wrongful  act  in  seizing,  under  any  process,  tbe 
property  of  a  person  other  than  the  one  against 
whom  the  process  is  directed.  This  general  liabil- 
ity, which  is  the  same  in  the  ease  of  attaehment 
as  in  the  case  of  any  other  process,  is  diseossed  in 
another  title.* 

[$  966]  b.  AtUching  Creditor.  While  an.  at- 
taching creditor  may  be  held  liable,  jointly  with 
the  levying  officer  ^  and  independently  of  any  bond,' 
for  a  wrongful  seizure,  under  the  attachment,  of 
property  of  a  person  other  than  defendant  in  at- 
tachment,* such  liability  is  confined  to  cases  in 
which  be  counseled,  directed,  or  consented  to  the 


not  testify  that  in  moving  to  quash 
he  did  not  intend  to  waive  the  con- 
version caused  by  the  attachment). 

97.  Hlllman  v.  Griffln,  6  Cat  tTn- 
rep.  Com.  854,  S9  P  194.  696. 

98.  Hoore  v.  Pope.  27  La.  Ann. 
254. 

99.  Barnes  v.  Darby,  18  Tex.  Civ. 
A.  468.  44  SW  1029. 

1.  Sllis  v.  Allen.  SO  Ala.  615,  2 
S  676;  Holly  v.  HusKeford,  8  Pick. 
(Maes.)  73,  19  AmD  ^03. 

[a]  Sale  m  peilshaM*  imder  or- 
der of  court. — The  right  to  sua  Is  not 
divested  because  the  property  was 
sold  as  perishable  by  order  of  court. 
Bibb  V.  Jones,  12  KyL  606. 

[b]  Aooeptanoe  ot  prooMd*  of 
■ale  of  perishable  property. — If  a 

fiarty's  property  Is  attached  as  be- 
onglng  to  another,  and  sold  by  or- 
der 01  the  court  as  perishable,  an 
acceptance  of  the  proceeds  by  claim- 
ant does  not  prevent  his  recovering 
for  damages  sustained  by  the  attach- 
ment. In  such  case  the  privilege  of 
the  true  owner  to  elect  his  remedy  is 
not  complete,  for  he  cannot  elect  to 
replevy  or  take  back  the  property. 
The  doctrine  of  election  Is  made  only 
when  full  freedom  of  choice  exists, 
and  In  the  absence  of  such  freedom 
should  not  be  applied.  Pranke  V. 
Kby,  50  Mo.  A.  579.  See  also  Wolf 
V.  Hunter,  16  KyL  846. 

[c1  Bec^t  of  oheoka  for  «vri^iu 
proceeds. — where  plaintiff's  mule  was 
wrongfully  levied  on,  the  fact  that 
plaintiff's  attorney  received  a  check 
for  a  surplus  on  a  sale  of  the  mule, 
the  amount  of  which  was  less  than 
Its  value^  did  not  estop  plaintiff  from 
recovering  at  least  the  balance  of 
the  value  of  the  mule  In  trover  for 
conversion,  Carlton  v.  Carter,  (Tex. 
Civ.  A.)  140  SW  827. 

[d]  Befnsal  to  demand  prooeeds. 
—where  goods  held  by  an  agent  and 
mixed  with  his  own  are  attached  by 
the  agent's  creditors  who  know  that 
part  are  &o  held,  and  whose  debt  was 
not  created  on  a  belief  that  they 
were  owned  by  the  agent,  the  own- 
ers may  maintain  conversion,  al- 
though after  the  attachment  they  re- 
fused to  designate  their  share  or  de- 
mand the  proceeds  of  the  sale  there- 
of. Barnes  v.  Darby,  18  Tex.  Civ.  A. 
468,  44  SW  1029. 

9.  Jutniard  v.  May,  130  111.  87,  22 
NE  477:  Samuel  v.  Agnew.  80  II!.  653. 

3.  Clark  v.  Brott,  71  Mo.  478  ffoU 
Perrin  v.  Claflin,  11  Mo.  13].  See 
also  Singer  Mfg.  Co.  v^  Driver.  40 
Or.  833,  67  P  111.  Contra  Lera  v. 
Freiberg,  (Tex.  Civ.  A.)  22  SW  236 
(holding  that,  where  a  claimant  of 
personal  property  attached  as  the 
property  of  another  resorts  to  Ms 
statutory  remedy  to  try  the  right 
thereto,  he  waives  his  right  to  recov- 
er damages  (»used  by  such  seixure). 

Aotlon  or  prooeedlBff  to  MtaUlA 
title  or  recover  possesaioa  see  supra 
IS  864-937. 

[a]  rallore  to  proeeoute  cOalm 
after  giving  forthoominir  bond. — An 
owner  WHO  retains  possession  of 
goods  wrongfully  attached  by  giving 


a  forthcoming  bond  for  them,  but 
who  is  not  a  party  to  the  attach- 
ment suit  and  declines  to  become 
such,  is  estopped  after  they  have 
been  condemned  to  sisUe  under  the 
attachment  to  maintain  an  indepen- 
dent action  against  attachment  plain- 
tiff for  the  value  of  the  goods  thus 
wrongfully  converted,  but  If  fn  sat- 
isfaction of  the  Judgment  claimed 
Other  goods  than  those  attached  were 
seized  under  the  execution  he  may 
maintain  an  action  for  these.  Mc- 
Cadden  v.  Lowenstein.  82  Tenn.  614, 
22  SW  426. 

[b]  Bleotlon  of  remediea,  —  A 
claimant  of  attached  property,  who 
is  not  made  a  pirty  to  the  action, 
may,  as  authorised  by  Civ,  Code 
Prac.  I  29.  Intervene  In  the  action 
and  set  up  his  claim,  or  he  may,  aft- 
er Judgment  sustaining  the  attach- 
ment, sue  for  the  property  or  its 
value.  Patton  v.  Madi^'on  Nat.  Bank. 
126  Ky.  469.  104  SW  264.  31  KyL  830. 
See  also  Dtmsdale  v.  Tolerton-War- 
neld  Co..  151  Iowa  425.  131  NW  689 
infra  note  5. 

4.  Louisville,  etc.,  R.  Co.  v.  Brink- 
erhoff.  119  Ala.  606.  S4  8  892. 

6.  Dlmsdsle  v.  Tolerton-Warfleld 
Co.,  151  Iowa  425,  131  NW  68»  (hold- 
ing that,  under  Code  9  8462,  provid- 
ing that  any  person  claiming  an  in- 
terest adverse  to  plaintiff  may  be 
made  a  defendant,  a  plaintiff  in  an 
action  aided  by  attachment  may  not 
compel  a  third  person  claiming  the 
property  attached  to  Intervene,  and 
the  action  of  plaintiff  In  making  the 
third  person  a  party  defendant  by 
amended  petition  does  not  prevent 
the  third  person  from  maintaining 
an  independent  action  for  conver- 
sion). 

e.   See  Sherlfla  and  Constables  [35 

Cyc  16523. 

7.  Iowa. — ^Robinson  v.  Keith,  25 
Iowa  321. 

Ky. — Magee  v.  Fraser,  49  SW  452, 
20  KyL  1467:  Blakely  v.  Smith,  26 
SW  584.  16  KyL  108;  Roche  v.  Link. 
16  KyL  702. 

Md.— Richardson  v.  Hall.  21  Md. 
399. 

Minn. — Lesher  v.  Getman,  SO  Minn. 
321,  15  NW  309. 

Nebr. — Cole  v.  Bdwards,  52  Nebr. 
711.  72  NW  1046;  Walker  v.  Won- 
derllck.  IS  Nebr.  504,  SO  NW  446: 
Taylor  v.  Ryan,  16  Nebr.  678,  IS  NW 
47S. 

N.  T.— Dyett  v.  Hyman.  129  N.  T. 
351,  29  NE  261.  26  AmSR  533  [aff 
13  NTS  8951. 

Tex. — B.  C.  Evans  Co.  v.  Reeves,  6 
Tex.  Civ.  A-  254,  26  SW  219. 

[a]  Che  attaoUv  oflloer  and  at- 
taotaaeat  oredltots  may  be  snbstl- 
tnted  in  the  place  of  the  debtor.  In 
an  action  against  him  to  recover  the 
attached  fund  brought  by  a  third 
person  slatmlng  the  same,  upon  the 
payment  of  the  same  into  court. 
American  Trust,  etc.,  Bank  v.  Thal- 
helmer,  29  App.  Div.  170.  61  NTS 
813 

&   Magee  v.  Praser,  48  SW  452,  SO 

KyL  1467. 


Vo  MBiieftr      attachment  bead  ate 

infra  |  9677 

[a]  Aa  attaoUuf  oredltor  vko 
uwelr  alffns  an  nndertaklnc  aciM> 
iwr  to  par  defendant  in  attaolnnt 

all  damages  he  may  sustain,  in  c*m 
he  recovers  Judgment,  Is  not  liable 
for  conversion  of  the  property.  Koch 
V.  Peters,  97  Wis.  492,  73  NW  25. 

9.    U.  S. — Breard  v.  Lee,  192  Fed. 
72. 

Qa. — Farmers',  etc.,  NaL  Bank  t. 
Allen-Holmes  Co..  122  Qa.  67.  49  SB 
816  (where  the  property  was  sold); 
Speth  V.  Maxwell,  6  Ga.  A.  630.  «S 
SB  580;  Williams  v.  Inman.  1  G«.  A. 
321,  57  SE  1009. 

Nebr. — Pawnee  City  First  Nat 
Bank  v.  Avery  Planter  Co.,  69  Nebr. 
329,  95  NW  622.  Ill  AmSR  641;  Colt 
V.  Edwards.  62  Nebr.  711,  72  NW 
1045. 

N.  T. — ^Van  Dewater  v.  Gear,  II 
App.  Dlv.  201.  47  NTS  503. 

Okl.— Stump  V.  Porter,  31  OkL  151, 
120  P  639. 

[a]  miglit  of  aotlon  not  limited  ir 
claim  statnte. — Cal.  Code  Civ.  Proc  I 
689,  relating  to  executions,  and  whlcb 
is  made  applicable  to  attachments, 
providing  that.  If  property  levied  on 
is  claimed  by  a  third  person,  he  shall 
make  a  verified  demand  on  the  sber- 
ilT.  and  that  "no  claim  to  such  prof^ 
erty  is  valid  against  the  sherlfl  .  . 
unless  made  as  above  provided."  Is 
for  the  benefit  and  protection  of  the 
sheriff  and  does  not  limit  t^e  com- 
mon-law right  of  the  owner  of  the 
property  ae  against  a  wrongdoer  par- 
ticipating in  the  trespass,  such  as  an 
attachment  plaintiff  who  directs  the 
levy.    Breard  v.  Lee.  192  Fed.  7S. 

[b]  Ooeds  In  oiwtodr  of  euzlerir— 
One  causing  an  attachment  acalnst  a 
debtor  to  be  levied  on  goods  in  the 
custody  of  a  carrier,  the  title  to 
which  was  In  a  third  person,  to  whom 
a  bill  of  lading  had  duly  been  as- 
signed by  the  debtor,  is  liable  there- 
for in  an  action  of  trespass.  Farm- 
ers*, etc.,  Nat.  Bank  v.  Allen-Holmes 
Co.,  122  Oa.  67,  49  SE  816. 

tcl  Acts  amoiuitlBr  to  aalnireri— 
Where  a  sheriff  In  serving  attach- 
ment papers  on  a  person  walked  Into 
hl&'  store,  asked  him  for  his  key, 
which  such  person  surrendered,  and 
then  told  him  to  take  his  cash  and 

f:et  out.  and  followed  htm  out  and 
ocked  the  door,  such  act  constituted 
a  taking  of  everything  In  the  store, 
and  rendered  plaintiff  in  attachment 
responsible  for  anything  unlawfully 
taken.  Schwartiberg  Central 
Ave.  State  Bank,  84  Kan.  581,  115  F 

[dl  Sffeet  of  prevtou  wroagM 
attachment.— Recovery  can  bo  had  ft* 
a  wrongful  taking  and  convorslon  hr 
attaehment  of  property  of  another 
than  attachment  defendant,  notwith* 
standing  a  previous  wrongful  atta^ 
ment  of  it.  RIethmann  v.  Qodsmaiu 
23  Colo.  202.  4«  P  «S4. 

[e]  WzoBftU  ■al*^PIaintlir  IB 
attachment,  although  acting  botfl 
fide.  Is  liable  for  a  wronrful  nla. 
Goodwin  V.  PlnneU.  11  St£  149.^^ 
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illegal  aat  of  the  levying  officer/"  or,  knowing  that 
the  acts  of  the  officer  were  wrongful  or  irr^ular, 
adopted,  ratified,  or  confirmed  them;^^  and  for  a 
wroi^fnl  seizure  with  which  the  attaching  creditor 
was  not  80  connected  he  eatinot  be  held  liable,^'  bnt 
the  injured  person  must  seek  his  redress  solely 
against  the  levying  officer  and  the  sureties  on  his 
bond." 

[i  967]   0.  SoretiM  on  Att»efam«nt  BoBd.  The 

sureties  on  an  attachment  bond,  conditioned  to  pay 
all  damages  wfaioh  may  be  soatained  by  defendant, 
caonot  ordinarily  be  held  liable  for  a  trespass  com- 
mitted to  the  property  of  a  third  peiBon;**  bat  the 
statutes  sometimes  make  the  attachment  bond  stand 
IS  indemnity  to  a  claimant  of  the  pn^wrty  as  well' 
89  to  defendant  in  attachment.^* 


[i  968]  3.  Form  of  Action.  Trespass »  or 
trover  is  the  proper  form  of  action  to  recover 
damages  £or  the  wrongful  seizure  of  one's  prop- 
erty nndor  a  writ  of  attachment  directed  against 

another. 

969]  4.  Defenses.  It  is  a  defense  to  an  at- 
taching creditor  that  plaintiff's  claim  ia  invalid  and 
rests  upon  a  fraudulent  transfer  of  the  property 
by  the  debtor,^*  unless  the  vacating  of  the  attadi- 
ment  has  precluded  defendant  from  justifying  under 
it,^  or  aUaehment  defendant  pleads  in  recoupment 
and  lecovers  Uierefor,  in  wmoh  case  attachment 
plaintiff  cannot,  in  an  action  by  a  third  person  for 
Wrongful  attachment,  plead  in  justifieatitm  that  a 
sale  to  plaintiff  was  in  fraud  of  creditors."*  The 
fact  that  defendant  had  reason  to  believe  that  the 


10.   Ark. — Moores    v.    Winter,  67 
Ark.  189.  t3  SW  1057. 
Conn. — Boweu  v.  Hutchins,  1*  Oonn. 

S50. 

Ind.— Rodde  v.  HollweiT,  19  Xnd.  A. 
222.  49  NE  28S. 

Iowa. — Peter- on  v.  Poll,  67  Iowa 
402,  2S  NW  677:  Roblnson  T.  Keith, 
23  Iowa  321. 

Kan. — H.  B.  Lee  Mercantile  Co.  t. 
Chnpmsn.  9  Kan.  A.  S74,  58  F  126. 

Kr.— Blakely  v.  Smith.  2«  SW  584, 
16  KyL  209;  Roche  v.  Link.  15  KyL 
T02;  Bibb  V.  Jones,  12  KyL  605;  Good- 
win  V.  Plnnell,  11  KyL  140;  Chisholm 
y.  Gooch,  3  KyL  247. 

La.— <^dwell  V.  Mayes.  6  Rob. 
376. 

Md.— Rlohardaon  v.  Hall,  21  Md. 
399 

Mass.— Knight  v.  Nelson,  117  Mass. 
45S. 

Htnn. — Lesher  Getman,  30  Minn. 
321,  15  NW  309. 

Mo. — State  V.  MerrJtt.  70  Mo.  275; 
Perrin  v.  Claflin.  11  Mo.  13;  Vaughn 
».  Ptsher,  32  Mo.  A.  29;  Taylor  V. 
Hines.  31  Mo.  A.  622. 

JJebr. — Omaha  Nat.  Bunk  Robln- 
wn.  50  Nebr.  590.  77  NW  73:  Cole  v. 
Rdwards,  52  Nebr.  711,  72  NW  1045; 
Walker  v.  Wonderllck,  33  Nebr.  604, 
to  NW  445;  Taylor  v.  Ryan,  15  Nebr. 
i7.1.  19  NW  476. 

N.  r. — Dyett  v.  Hyman.  129  N.  Y. 
!Sl.  29  NB  Sftl.  26  AmSR  533  [aff  13 
JTS  895];  Castle  v.  Lewis.  78  N.  Y. 
31;  Wehle  v.  Butler,  61  N.  Y.  245; 
^uilfoyle  v.  Seeman,  41  App.  Div. 
16.  58  NY8  «68j  Herrman  v.  Gilbert, 

Hun  253:  luirah  v.  Backus,  16 
larb.  488. 

TejL — Willis  V.  Whltaltt,  67  Tex. 
73   4  SW  ZS8. 

Wis. — Adam's  v.  Sayery  Hotise  Ho- 
el  Co.,  107  Wis.  iO».  82  NW  70S. 

fa  ]  AttMduMBt  vbdstur  la  not  U- 
bls  for  Mta  of  Ua  attonwr  where 
tie  latter  had  notice  ot  the  third 
erson's  claim.  Wleftmann  v.  Mori- 
lura,  12  Misc.  37,  33  NYS  39. 

11.  Ala. — ^Walker  v.  Norrls,  10  Ala, 
.  51S.  63  S  986. 

lowrn^ — Robinson  v.  Keith,  25  Iowa 

•I. 

Kan. — ^H.  D,  Lee  Mercantile  Co.  v, 
fiapman.  9  Kan.  A.  374,  58  P  125. 
Ky. — Roche  v.  Link.  15  KyL  702. 
Minn. — Lesher  v.  Getman,  30  Minn. 
:l.  15  jrw  309. 

Mo- — Pen-In  v.  Claflin,  11  Mo.  13. 

Nebr.  Omaha  Nat.  Bank  v.  Robln- 

n.  56  Nebr.  590,  77  NW  73;  Cole  v. 
1wa.rds.  52  Nebr.  711,  72  NW  1045; 
lyler  v-  Ryan,  15  Nebr.  673,  19  NW 

?j.  Y. — Castle  v.  Lewis,  78  N.  T. 
1;  Brainerd  v.  Dunning,  30  N,  Y. 
1 ;  Herrman  v.  Gilbert,  8  Hun  253. 
1  ex. — Bleldenheimer  v.  Sides.  67 
X    32.   2  SW  87. 

Wis. — Adama  v.  Savery  House  Ho- 
!  CO.,  107  Wis.  109.  82  NW  703. 
tml  Wkat  eoBsUtutM  ntlflcatioiL 
H«re  spproprlatlon  of  proceeds  of 
le  In  alMwnce  of  knowledge  of  facts 
not  ratiflcatlon.  Walker  v.  Nor- 
L  10  Ala.  A.  61S,  63  S  935. 
[b]    MCWnl  to  r«lsas*  lwy^(i> 

[6  C.  J.-S7] 


Where  the  goods  of  a  stranger  have 
been  levied  upon,  and  plaintiff,  with 
knowledge  of  that  fact,,  refuses  on 
demand  to  release  them,  such  re- 
fusal constitutes  a  ratlflcatfon  of  the 
wrongful  lavy.  Cole  v.  Eldwards,  52 
Nebr.  711,  T2  NW  1045,  (2)  And  at- 
tachment plaintiff  and  his  attorney 
ar«  liable  on  such  reftisal  to  release, 
although  not  personally  present  when 
the  writ  was  served.  Cook  t.  Hop- 
per, 28  Mich.  Ell. 

tc]  Osnsliir  >ala  aftsr  aottos  of 
olslm. — ^An  attaching  creditor  is  li* 
able  for  the  act  ol  a  sheriff  in  levy- 
ing on  property  cot  belonging  to  the 
debtor,  where,  after  notice  of  the 
claim  of  a  third  person  to  the  prop- 
erty, he  causes  it  to  be  sold,  and  re- 
ceives the  proceeds  of  the  sale.  H.  t). 
Lee  Mercantile  Co.  v.  Chapman,  9 
Kan.  A.  374,  58  P  125. 

[d]  Acceptluir  proceeds  of  sale. — 
The  Bx;t  of  the  officer  Is  ratified 
where  the  property  is  sold  and  at- 
tachment plaintiff  receives  proceeds 
of  sale,  with  knowledge  or  notice  of 
the  true  ownership.  D.  Lee  Mer- 
cantile Co.  V.  Chapman,  9  Kan.  A. 
374,  68  P  126;  Omaha  Nat.  Bank  v. 
Robinson.  B6  Nebr.  590.  77  NW  73; 
Cole  V.  Edwards,  62  Nebr.  711.  72 
NW  1046  (holding  that,  where  goods 
of  a  stranger  are  levied  on,  and 
plaintiff  with  knowledge  of  the  true 
ownership  of  the  sooas  buys  them 
at  the  sale  and  converts  them  to  his 
own  use,  or  receives  the  proceeds  of 
the  sale,  this  will  constitute  a  ratl- 
flcatton):  Castle  v.  Lewis,  78  N.  Y. 
131  (acceptance  of  part  of  proceeds 
by  attorney);  Brainerd  v.  Dunning, 
30  N.  Y.  211.  But  compare  Hunns  v. 
Loveland,  16  Utah  250,  49  P  743 
(holding  that  the  attachment  credi- 
tor's mere  receipt  of  the  prfloeeds  of 
a  sale  in  satisfaction  of  his  claim 
implies  no  consent  to  any  Irregular- 
ity or  to  the  proceedings  of  the  of- 
ficer, where  there  is  no  evidence 
tending  to  show  tiiat  he  authorized 
or  directed  the  officer  to  levy  upon 
the  particular  goods  In  question,  or 
any  goods  except  such  as  belonged 
to  the  debtor). 

[e]  JwUMbc  wltb  levying  ofB- 
o»r< — There  Is  a  ratification  where 
the  creditor  Is  made  a  oodefendant 
with  the  sheriff  who  attached,  and 
justifies '  with  him.  Robinson  v. 
Keith,  25  Iowa  321:  Taylor  v.  Ryan, 
IB  Nebr.  573.  19  NW  475  [cit  Perrin 
V.  Claflin,  11  Mo.  131;  Herrman  v. 
Gilbert.  8  Hun  (N.  Y.)  258. 

[f]  Zndenuilfiiiv  oflloer.  —  There 
is  a  ratification  where  attachment 
plaintiff  gives  an  indemnity  bond  to 
the  officer.  Lesher  v.  Getman,  30 
Minn.  821,  15  NW  309.  See  also  Cas- 
tle v.  Lewis.  78  N.  Y.  131  (holding 
that  the  fact  that  defendant's  attor- 
ney appeared  after  the  levy  and  pro- 
cured an  adjournment  by  stipulation, 
to  give  a  bond  of  indemnity,  and  re- 
ceived a  part  of  the  proceeds  of  the 
sale,  establishes  an  interference  with 
the  property,  sufficient  to  render  de- 
fendant liable  if  no  want  of  authority 
In  the  attorney  is  shown). 


fg]  There  is  a  presunptloB  that 
Mt  axccntloii  was  issued  by  plaintiff 
in  attachment.  Peterson  v.  fSoli,  67 
Iowa  402,  25  NW  677. 

IB.  Ala.— Walker  v.  NoTrla,  10 
Ala.  A.  516,  63  S  936. 

Ind. — ^Butler  v.  Borders,  6  Blackf. 
160. 

Ky.— Ftte  v.  Brledenback,  127  Ky. 
504,  105  SW  1182,  32  KyL  400. 

N.  Y. — Gullfoyle  v.  Seeman,  41 
App.  Div.  616,  68  NYS  668;  Slersema 
T.  Meyer.  38  MUc.  368,  77  NYS  901. 

Wis. — Adams  v.  Savery  House  Ho- 
tel Co.,  107  Wis.  109,  82  NW  703. 

[a]  flale  of  property. — An  attach- 
ment plaintiff  Is  liable  for  a  sale 
under  the  attachment  of  the  prop- 
erty of  a  person  other  than  the  at- 
tachment debtor  only  In  case  he  pro- 
cured or  directed  the  officer  to  make 
the  sale.  Flte  v.  Brledenback,  127 
Ky.  504,  105  SW  1182,  32  KyL  400. 

13.  See  supra  J  966. 

14.  Ala. — Walker  v.  Norrls,  10  Ala. 
A.  BI5.  62  S  936. 

III. — Crow  V.  National  Bank  of 
Commerce,  62  111.  A.  24. 

Ind. — Rodde  v.  Hollweg,  19  Ind.  A. 
222,  49  NE  282. 

La. — Edwards  v.  Turner,  6  Rob. 
882;  Raspllller  v.  Brownson,  7  La. 
231. 

Va. — Davis  V.  Com.,  13  Gratt.  (54 
Va.)  139  (holding,  however,  that,  un- 
der Va,  Code  o  151  t  8.  providing 
that  attaching  plaintiff  must  give  a 
bond  conditioned  to  pay  all  costs  and 
damages  sustained  by  reason  of  his 
suing  out  the  attachment,  the  owner 
of  attached  property  may  sue  if  the 
attachment  Is  against  speclflo  prop- 
erty). 

[a]  XIaMllty  coTMned  by  tsnna  of 
bond^— Where  the  condition  of  the 
bond  does  not  provide  that  sureties 
shall  be  liable  thereon  for  costs  that 
may  accrue  In  the  event  of  the  trial 
of  a  right  of  property  a  statute 
which  subjects  the  surety  to  all  the 
liability  of  his  principal  must  be  so 
construed  as  to  extend  only  to  the 
liability  for  which  the  bond  was  exe- 
cuted. Thompson  v.  Gales,  18  Ala. 
82. 

IB.  See  State  v.  East  Joplln  Lum- 
ber Co.,  70  Mo.  A.  663. 

16.  Farmers',  etc.,  Nat.  Bank  v. 
Allen-Holmes  Co.,  122  Ga.  67,  49  SE 
816;  Central  Coffee,  etc..  Co.  v.  Wel- 
born,  158  Mo.  A.  647.  134  SW  2. 

17.  See  Mattlngly  v.  Houston,  167 
Ala.  167.  62  S  78. 

18.  Hess  V.  Hess,  117  N.  Y.  806, 
22  NE  956;  RInohey  V.  Stryker,  28 
N.  Y.  45.  84  AmD  824,  31  N.  Y.  140, 
26  HowPr  75. 

[a]  ZndetBnitors  wko  oome  la  aid 
of  tlis  attacUnr  creditor  will  prob- 
ably stand  In  the  same  position. 
Hess  V.  Hess.  117  N.  Y.  806.  22  NE 
966. 

[b]  PlaiBttff  must  havs  partlai- 
patsd  in  the  franA.  however,  else  It 
constitutes  no  defense.  State  v. 
2(att)age,  86  Mo.  A.  382. 

1».  Hess  V.  Hess,  117  N.  T.  306, 
22  NE  956. 

'   fio.  Orisham  .v.  Bodman,  111  Ala, 
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property  belonged  to  his  debtor  instead  of  to  plain- 
tiff is  not  a  defense  to  an  action  to  recover  the 
valne  of  the  property;'^  nor  is  it  a  defense  that 
plaintiff  might  have  given  a  claim  bond  and  have 
had  a  trial  of  the  right  of  property  in  the  goods 
attached,  since  plaintiff  had  a  right  to  allow  the 
property  to  be  carried  away,  and,  if  the  levy  were 
wrongful,  to  bring  an  action  for  damages.^'  In 
an  action  by  an  administrator  to  recover  the  value 
of  goods  belonging  to  the  estate,  which  were  levied 
on  by  defendants  as  the  property  of  another,  an 
answer  that,  on  the  demand  and  bond  of  the  spe- 
cial administrator,  the  goods  were  delivered  to  him, 
that  the  estate  received  the  goods  uninjured,  that 
they  were  sold  under  orders  of  the  probate  court, 
and  that  the  estate  got  the  benefit  of  the  proceeds, 
states  a  good  defense.''  Where  a  plaintiff  in  at- 
tachment eauses  property  in  the  possession  of  a 
third  person  to  be  levied  on  as  the  property  of  de- 
fendant in  attachment,  and  the  third  person  files 
a  statutory  claim  and  ^ts  a  judgment  in  his  favor 
and  then  files  suit  against  plaintiff  in  attachment, 
alleging  that  the  levy  was  a  trespass,  plaintiff  in 
attachment,  in  order  to  avoid  an  implication  of 
malice  and  lack  of  probable  cause,  may  show  that 
the  judgment  in  the  elaim  case  finding  the  property 
not  subject  was  erroneous,  althot^h  he  did  not  ex- 
cept to  it."  In  trover  for  levying  an  attachment 
against  a  husband  on  property  of  the  wife  it  is 
no  defense  that  the  husband  authorized  the  levy.'" 

[$  970]  5.  FartleB."  The  attaching  creditor 
and  the  levying  oflScer  being  both  jointly  and  sev- 
erally liable  for  the  wrongful  seizure,  it  is  not  neces- 
sary to  join  the  officer  as  a  party  defendant  in  an 
action  against  the  creditor."  So  also  where  there 
were  several  attaefatng  ereditors,  the  owner  of  the 
property  seized  may  sue  one  without  joining  the 
others,*'  or  may  sue  all.*" 

[$  971]  6.  Pleading— a.  Oomplatitt,  Dedaratioii, 
or  Petition.  The  complaint,  declaration,  or  petition 
in  an  action  for  the  seizure  of  property  under  an 


attaehment  against  another  person  moat  allege  that 
the  property  seised  was  that  of  plaintiff',"  but  ii 
is  sufieient  to  state  that  the  seixore  was  nvag- 
hn*^  without  specifying  the  manner  in  wbith  it 
was  made or  stating  the  time  of  the  lev;,**  oi 
the  value  of  the  property.'*  It  is  not  neceswry  to 
all^e  that  the  attachment  was  malicious  and  with- 
out  probable  cause,"'  nor  need  malice  in  the  taxm 
of  plaintiff 's  property  be  all^d  if  only  actual  dam- 
ages are  sought  to  be  recovered."* 

Special  damages  most  be  pleaded  in  order  to  be 
recovers  ble.*^ 

[$  972]  b.  Plea  or  Answer.  A  defendant  vho 
was  plaintiff  in  aUucbment  need  not,  when  jasti- 
fying,  aver  the  ground  on  which  the  attachment 
issn^,  or  set  oat  the  retvm  of  the  writ;"  bat  be 
must  aver  the  existence  of  a  debt  due  to  him  from 
defendant  in  attachment"  and  that  the  property 
was,  at  the  time  of  the  seizure,  that  of  defendant 
in  attachment,^  and  deny  that  such  property 
that  of  plaintiff,**  and  that  defendant  had  noti« 
of  plaintiff's  claim  of  ownership.** 

[\  973]  7.  Issnee.  The  existence  or  nonen^ 
ence  of  grounds  for  the  issuance  of  a  writ  of  at- 
tachment,*' of  probable  cause  for  suing  out  the 
writ,**  or  of  malice  in  connection  therewith,**  is  en- 
tirely foreign  to  the  question  of  liability  for  seimre 
and  conversion,  under  the  guise  of  an  attachment,  of 
property  of  a  person  other  than  the  attachment  d^ 
fendant.  So  also  a  judgment  sustaining  the  at- 
tachment has  no  bearing  on  the  question  whether 
the  levy  was  wrongful  as  to  a  third  person.** 

[$  974]  8.  Evidence— a.  On  Behalf  of  PUinfiif. 
Li  an  action  by  a  claimant  of  the  property  seije^ 
as  that  of  another,  the  burden  is  on  plaintiff  to 
establish  his  ownership.*^  The  general  rules  as  to 
the  admissibility  of  evidence  in  civil  cases  apjply 
the  admissibility  of  evideoee  in  behalf  of  s  elumtat 
of  property  attached  as  that  of  another,  when  ht 
sues  for  damages  for  the  wrcmgfal  taking.*"  Plaift: 
tiff  may  show  that  defendant  had  notice  of  his  t\sm 


lU.  20  S  614  (holding:  that  the  indg- 
ment  for  defendant  In  attachment  was 
equivalent  to  a  judsnient  that  plain- 
tirr  In  attachment  bad  no  cause  of 
action). 

81.  Ansell  v.  Hopkltis,  79  Cal.  181, 
21  P  729. 

32.  Sml  th  T.  Kaufman,  9  4  Ala. 
864,  10  S  229.  See  also  Dlmadale  v. 
Tolerton-Warfleld  Co.,  151  Iowa  425, 
ISl  NW  689:  Patton  v.  BladlMn  Nnt. 
Bank,  104  SW  884,  31  KyL  880  both 
set  out  supra  g  984. 

88.  Pinkard  v.  WlUls,  28  Tex.  Civ. 
A.  198,  67  SW  ISS. 

84.  Maxwell  v.  Speth,  9  Oa.  A.  745, 
72  SB  292 

85.  Hattlnfflr  v.  Rouaton,  1-67 
Ala.  167.  62  rfs. 

8&  Vnwns  UaU*  ae«  supra  SI 
966-967. 

87.  Dyett  v.  Hyman,  129  N.  T.  851, 
29  NS  261.  26  AmSR  638  [aft  13  NYS 
896]  (holding  that,  where  plaintiff 
electa  to  8ue  an  attaching  creditor 
Instead  of  the  officer,  the  fact  that 
an  Indemnity  bond  has  been  given  to 
such  officer  Is  not  prejudicial  to  plain- 
tllf). 

as.  Dvett  V.  Hyman,  129  N.  T.  351. 
29  NB  261.  26  AmSR  633  [atT  13  NYS 
895];  Wehle  v.  Butler,  61  N.  Y.  245. 

29.  Wehle  v.  Butler.  61  N.  Y.  245. 

30.  Joseph  v.  Henderson,  95  Ala. 
213.  10  S  843;  Meriden  Britannia  Co. 
V.  Whedon.  31  Conn.  118. 

[  a  ]  Allegation  not  nsratlvliur  rood 
fattbi— An  allegation  that  defendant 
caused  an  attachment  against  another 
to  ba  levied  on  property  which  had 
been  conveyed  to  plaintiff  by  a  bill 


of  sale  duly  recorded,  and  which  de- 
fendant knew,  or  could  have  known 
by  ordinary  diligence,  was  owned  by 
plaintiff,  does  not  state  any  fact 
which  negatives  the  good  faith  of 
defendant  In  makthg  the  attachment. 
Moore  v.  Lo'wrey,  74  Miss.  418.  21  S 


Richardson  v.  Hall.  21  Hd.  399. 
Richardson  v.  Hall,   21  Md. 

Rleharaaon  v.  Hall,  »  Ud. 


287. 

31. 

38. 
309. 

33. 
899. 

34.   Richardson  v.  Hall.  21  Md.  899. 

86.  Wolf  V.  Hunter.  15  KyL  846. 
88,    Williams  V.  Inman,  1  Oa.  A. 

321,  67  SB  1009. 

87.  Cook  v.  Clary.  48  Mo.  A.  166; 
CTBrlen  v.  Qulnn,  36  Hont.  441,  90  P 
166  (applying  the  rule  to  loss  of 
business  and  profits). 

38    Berry  v.  Hart.  1  Colo.  246. 

39.  DeltBCh  V.  Wiggins.  1  Colo. 
299.  See  also  Fisher  v.  Kelly,  30  Or, 
1,  46  P  146. 

40.  Richardson  v.  HaU,  21  Md.  399; 
Adler  V.  Cole.  12  Wis.  188. 

41.  Richardson  v.  Hall.  21  Ud.  399. 

42.  Mattlngly  v.  Houston,  167 
Ala.  167,  52  S  78. 

43.  Central  Coffee,  etc.,  Co.  v.  Wel- 
born.  153  Mo.  A.  647,  134  SW  2. 

44.  Speth  v.  Maxwell,  6  Oa.  A.  630, 
65  SE  580. 

4B.  Speth  V.  Maxwell,  6  Oa.  A.  630, 
65  SB  680;  Kpps  v.  Hazlewood,  40 
Tex.  Clv.  A.  825.  89  8W  809. 

46.  FatrbankB  v.  Kent,  16  Colo.  A. 
36,  63  V  707. 

47.  Cohen  V.  Longarlnl,  207  Mass. 
666,  93  NB  702;  BCaslroff  v.  Commer- 


cial Bank,  135  Mich.  390.  97  KW  7*1; 
State  V.  Mattlage.  86  Mo.  A.  U*. 

[a]  AlthonA  plaintiff  ones 
th*  goods  in  question  the  burden 
remains  on  him  to  establish 
ship  at  the  time  of  the  attac: 
Cohen  v.  Longarlnl,  207  Mass.  S56. 
NE  702. 

[b]  FossMBlon  as  prima  note 
dsne*  of  ownsTShip. — (1)  Where, 
suit  on  an  Indemnifying  bond, 
undisputed  that  the  relators  v 
actual  possession  ot  a  stock  of 
at  the  time  an  attachment  writ 
served,  a  prima  facie  caaa  of  o 
ship  is  made  for  the  relators. 
T.  Uooa,  83  Mo.  A.  2.    (2)  Ho' 
in  a  suit  on  Indemnifying  bond 
by  attaching   creditors   to  pi 
who  had  made  written  claim  of  _ 
lute  ownership  to  goods  attaclMH 
plaintiff's  possession,  the 
tlve  right  In  plaintiff  arising 
possession  does  not  relieve  Un 
the  burden  of  sustaining  his 
other  evidence,  when  his  prima 
case  has  been  met  by  evid' 
fraud  in  the  disposition  of  the 
erty  by  the  immediate  trmiu 
plaintiff.    State  v.  Mattlage,  U 
A.   382.     (3)   Bvldence  held 
show  conclusively  that  plainttC. 
in  actual  possession  and  not 
holding  a  colorable  poasesston. 
Iroft  V.  Commercial  Bank,  lit 
390.  97  NW  768. 

48.    Leader  v.  Farmers'  Ik 
Co..  144  Iowa  180,  122  NW  831 
V.  Levt  110  Iowa  267,  81  ' 
Kuhn  V.  WeU.  6  Ho.  A.  67«: 
Wolff.  72  N.  J.  L.  610.  «S  A  ! 
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to  the  property  *^  and,  where  the  good  faith  of  such 
claim  is  attacked,  may  show  that  the  claim  was 
bona  fide.^  The  sheriJf'B  return  to  the  attachment 
is  not  CDDclusive  as  to  the  identity  bf  the  property 
attached,  and  plaintifC  may  show  aliunde  that  the 
property  attached  was  the  same  ae  that  described  in 
a  mortgage  on  which  bis  claim  is  based.^^  However, 
where  the  property  taken  is  claimed  by  an  assignee 
of  defendant  in  attachment,  and  his  allegation  in 
the  pleadings  as  to  the  value  of  the  property  is  not 
eoDtroverted,  the  sherifi's  return  showing  the  value 
is  sufficient  proof  of  the  same.**'  The  cost  price 
of  the  property,  while  not  eonclnsive  ae  to  its  valoe 
at  the  time  of  the  aeiaure,  may  be  shown  to  aid 
in  arriving  at  the  value  at  sneh  time."'  The  finding 
of  the  jury  in  the  claim  suit  cannot  be  given  in 
evidence  for  the  purpose  of  increasing  the  dam- 
iges."  Proof  that  doEendant  gave  the  levying  of- 
ficer an  indemnifying  bond  at  the  time  of  the  at- 
tachment presumptively  establishes  his  liability  for 
the  wrongful  seizure  by  the  officer.'" 

[f  975]  b.  On  Belialf  of  Defendant  In  proceed- 
ings against  an  attaching  creditor  who  justifies  un- 
der the  writ  he  must  prove  a  debt  from  the  at- 
tachment defendant  to  him."'  So  where  property 
purchased  by  plaintiff  and  in  his  possession  is  taken 
on  a  writ  against  a  third  person,  the  burden  is  on 
defendant  to  justify  the  taking."'^  The  general  rule^ 
as  to  the  admissibility  of  evidence  in .  civil  cases 
apply  to  the  admissibility  of  evidence  in  behalf  of 
defendant  when  a  claimant  of  property  attached  as 
that  of  another  sues  for  damages  for  the  wrongful 
taking.""    Under  the  general  issue  defendant  may 

40.    Lrons  V.  Hamilton,  69  Iowa 

47.  28  NW  429. 

[a]  Tor  this  pnrpoM  evidence  of 
bills  of  goods  sold  to  claimant  by 
the  attaching  creditors  for  the  pur- 

Kse  of  replenishing  the  stock  which 
had  purchased  from  the  attaching 
lebtor  Ib  admissible  as  tending  to 
ibow  that  claimant  had  taken  steps 

0  apprise  the  public,  and  especially 
he  attaching  credlttHV,  of  bis  title 
nd  poBsession.    Z<eeMr  Boekhofl. 

1  Mo.  A.  223. 
60.    Slmls  V.  Hodge.  I2l  N.  T.  671. 

4  1094  [all  50  Hun  410,  8  NYS 

28  j  (holding  that  plalntill  may  show 
hat  after  a  mortgage  under  which 
lit  based  his  claim  In  the  attachment 
rooeedlngs  was  made  the  mortgagor 
Irected  that  the  property  which  he 
etalned  In  his  possesalon  was  not  to 
e  sold.  Such  evidence  Is  admissible 
3  part  of  the  res  gests,  and  as  tend- 
tK  to  show  that  trie  transaction  was 
uld  and  bona  flde). 
SX.  Crawford  v.  Nolan,  72  Iowa 
rS.    34  NW  754. 

Sa.  Hayden  Saddlery  Hardware 
>.  V.  Ramsay,  14  Tex.  Ctv.  A.  185.  36 
FT  56S. 

Bunting  T.  Sals,  8  Cal.  Unr^ 
193.  22  P  1132. 
^    Batchetlor  v.  Schuyler.  3  Hill 

Drett  V.  Hyman,  129  N.  Y.  S61, 
TTB  261,  26  AmSB  633  tatt  13  NTS 

IcL    Ddtacli        Winlna,  1  Colo. 

ST.    Johnson  v.  Buchanan,  29  N.  S. 


show  that  the  goods  did  not  belong  to  plaintiff  but 
belonged  to  attachment  defendant,"^  and,  under 
proper  allegations,  he  may  show  fraud  affecting 
himself,"*  or  that  it  was  not  his  intention  to  make 
an  excessive  levy;"*  but  no  evidence  relating  to 
the  merits  of  the  attachment  suit,"^  or  as  to  the 
regularity  of  the  proceedii^  therein,"^  is  admis- 
sible. An  affidavit  made  by  plaintiff  in  replevin 
to  the  value  of  the  property  replevied  is  not  ad- 
missible f^ainst  him  in  a  subsequent  action  by  him 
for  wrongful  attachment  for  the  purpose  of  show- 
ing that  he  was  not  damaged  beeanse  part  of  the 
goods  were  converted."* 

In  mitigation  of  damages  defendant  may  show 
that  the  property  wrongfully  attached  has  been  re- 
turned, or  has  been  applied  for  the  benefit  or  ad- 
vantage of  plaintiff  with  hia  consent,  express  or 
implied,  or  through  proeeedi^gB  instituted  by 
third  persons."* 

Presnmption  from  failure  to  call  debtor.  The 
failure  of  the  attaching  creditor,  after  having  tes- 
tified to  the  bona  fides  of  his  claim  and  the  con- 
sideration paid  therefor,  to  introduce  the  debtors 
who  are  present  in  court  as  witnesses  is  not  a  sus- 
picious circumstance  against  the  validity  of  the 
transaction,  and  does  not  authorize  any  presump- 
tion against  him."" 

[$  976}  9.  Trial  The  inatractious  must  coi> 
reetly  advise  the  jury  as  to  the  law  appUca'ble  to 
the  questions  before  them,*^  and  be  consistent  with 
the  evidence""  aud  so  phrased  as  to  have  no  ten- 
dency to  mislead  the  jury."" 

[$  977]    10.  Danugefr-a.  In  OeneTaL  All  actual 


Terry  Clark.  77  Ark.  567,  92 
V  IM:  Leader  v.  Farmers'  L.  &  T. 
„.  144  Iowa  180.  122  NW  833. 
99.  Smith  T.  Kaufman,  94  Ala.  364, 
S  229.  8e«  also  Ijeader  v.  Farm- 
r         A  T.  CO.,  144  Iowa  180.  122 

19-  sti. 

■Bl     Blnchey  v.  Stryker,  28  N.  T. 
ri*  AmD  324.  31  N.  T.  140.  36  How 
7S;  Adler  v.  Cole,   12  Wis.  188. 
3  Also  Pisher  v.  Kelly,  3D  Or.  1,  46 

1 

a2     IttMeUmt  MTWaisat^-An  aver- 


raent  that  the  property  was  at  time 
of  eelsure  that  of  attachmeAt  defend- 
ant allows  evidence  showing  that  a 
sale  under  which  plaintiff  claims  was 
fraudulent  as  to  an  attachment  cred- 
itor.   Adler  v.  Cole.  12  Wis.  188. 

fb]  Howsvsr,  where  suit  Is 
brought  on  an  Indemnifying  bond 
given  by  attaching  creditors  to  plain- 
tiff who  had  made  written  olalm  of 
absolute  ownership  In  goods  attached 
In  the  possession  of  plaintiff,  which 
had  been  transferred  to  It  by  defend- 
ant In  the  attachment  suit,  evidence 
of  fraud  on  the  part  of  defendant  In 
the  original  attachment  suit  Is  not 
admissible  against  plaintiff,  unless  It 
tends  to  show  that  plaintiff  In  the 
suit  on  the  bond  against  attaching 
creditors  participated  In  the  fraud  on 
the  part  of  defendant  In  disposing  of 
the  assets  to  which  It  had  acquired 
title  wrongfully.  State  v.  Mattlage, 
86  Mo.  A.  382. 

61.  Pollak  T.  Searcy,  34  Ala.  259. 
4  S  137. 

63.  Bdlnger  v.  Henchler,  8  Iowa 
513  (holding  that  evidence  of  the  In- 
debtedness of  defendant  In  attach- 
ment to  plaintiff  In  that  suit  Is  not 
relevant  to  aiur  issue  that  can  arise 
in  an  action  arising  out  of  the  wrong- 
ful attachment  of  a  third  person's 
property).  See  also  Hoffett  v.  Boyd- 
Stnm,  4  Kan.  A.  406,  46  P  24.  Corn- 
pars  Cook  V.  Hopper,  23  Hlch.  611. 

63.  Cevada  v.  Mlera,  10  N.  M.  62, 
61  P  125. 

[a]  BrUenoe  of  levy  and  sals  un- 
der the  writ  of  attachment  is  not 
material  where  the  oRloer  does  not 
plead  a  lustlflcatlon.  Snell  v.  Crowe, 
8  Utah  26,  5  P  632. 

64.  Walker  v.  Collins.  69  Fed.  70. 
8  CCA  1  [rev  on  other  grounds  167 
U.  S.  57,  17  set  738,  42  L.  ed.  761. 

65.  Orlsham  v.  Bodman,  111  Ala. 
194,  20  S  514  (holding  that  this  evi- 
dence Is  admissible,  even  If  plaintiff 
claimed  the  property  attached  under 
a  sale  fraudulent  and  void  as  against 
creditors  of  attachment  defendant, 
and  that  It  may  be  also  shown  that 
the  property  attached  or  a  part  (>f  it 


had  been  seised  under  a  second  at- 
tachment debtor  and  applied  to  pay- 
ment of  their  debts). 

[a]  Thns.  where  plaintiff  in  at- 
tachment levies  on  personal  prop- 
erty, and  the  owner  of  the  property 
thereafter  recovers  the  same  for  leas 
than  Its  value,  such  fact  may  be 
shown  in  mitigation  of  damages  for 
unlawful  levy.  Scott  v.  Chlldera,  24 
Tex.  (31v.  A.  84»,  60  8W  77B- 

66.  Pollak  V.  Harmon,  94  Ala.  420. 
10  8  166. 

67.  Mattlngly  v,  Houston,  167 
Ala.  167,  62  8  78;  Brownell  v.  Mc- 
Cormlck.  7  Mont.  12,  14  P  661  (hold- 
ing that,  as  the  attachment  of  an  un- 
divided interest  In  the  property  of  a 
stranger  is  pro  tanto  trespass,  an  In- 
struction to  And  for  defendant  In  the 
event  of  plaintiff  having  an  undivid- 
ed Interest  In  the  property  at  the 
time  of  levy  Is  erroneous). 

[a]  Ksanus  of  damwes^— An  in- 
struction that  If  the  jury  believe  that 
the  claim  of  plaintiff  was  bona  Ode, 
and  that  a  sale  to  him  by  attach- 
ment defendant  was  mads  solely  for 
the  payment  of  a  debt,  and  that  after 
plaintiff  took  open  possession  of  the 
property  he  retained  it  until  the  at- 
taohment  was  levied,  the  reasonable 
market  value  of  the  property,  not  ex- 
ceeding the  amount  of  the  indebted- 
n«s&  as  of  the  date  of  the  levy,  may 
be  the  recoverable  damage  Is  proper. 
Btate  T.  Crowder,  40  Mo.  A.  636. 

[b]  IBstraotloM  held  proper.— 
Scott  V.  (3hilders,  24  Tex.  Civ.  A. 
349.  60  SW  775. 

68.  Lathers  v.  Wyman,  76  Wis. 
616.  45  NW  669  (holding  that,  where 
the  evidence  is  substantially  conclu- 
sive that  plaintiff  gave  notice  of  his 
claim  to  the  property  and  demanded 
It,  an  instruction  that  defendant  took 
the  property  bona  flde  and  that  plain- 
tiff intentionally  neglected  to  give 
sufflclent  notice  of  his  claim,  thereby 
permitting  the  property  to  be  sold.  Is 
Improper). 

6*.  Hattlngly  V.  Houston,  167 
Ala.  167.  62  8  78:  Slmmone  Clothing 
Co.  V.  Davis,  3  Ind.  T.  374,  68  SW  656 
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damages  resulting  £rom  the  wrongful  seumre  are 
recoverable  from  plaintiff  in  attaehment/**  includ- 
ing injury  to  or  deterioration  in  the  value  o£  the 
pro^rty,^^  and,  it  has  been  held,  necessary  ex- 
penses incurred  in  a  suit  to  recover  it;''  but  injury 
to  credit  is  too  remote  to  be  considered  as  a  ground 
for  damages."  A  complaint  in  an  action  for  a 
wnmgful  levy  which  all^;es  that  defenduit  levied 
on  ^e  |troperty  of  plaiutifC  as  the  property  of 
another  is  sufficient  to  entitle  plaintiff  to  recover 
nominal  damages,  although  there  may  be  no  evi- 
dence of  actual  damages  sustained.'*  Where,  in 
an  action  by  the  owner  of  attached  wheat  for  dam- 
ages from  the  sale  thereof  pending  the  Utij^ation, 
the  evidence  showed  that  plaintiff  acquiesced  in  such 
sale  and  payment  of  expenses,  and  there  was  no 
evidence  of  any  unreasonable  expense  connected 
therewith,  defendants  were  liable  only  for  the  net 
amount  received  for  the  wheat  and  costs  of  suit, 


(holding  that  an  instruction  which 
misleads  the  Jury  with  respect  to 
matter  that  may  be  considered  by 
It  In  measuring  the  damages  sus- 
tained by  plaintiff  is  Improper). 

[a]  InstrnotloiiB  h^d  not  mlBlckd- 
Inff.— Leader  v.  Farmers'  L.  &  T.  Co., 
144  Iowa  180,  122  NW  833. 

70.  Comly  v.  Fisher,  6  F.  Cas.  No. 
3.053,  Taney  121;  Frank  v.  Chaffe,  34 
La.  Ann.  1203;  State  v.  SUversteln, 
77  Mo.  A.  304;  Buckeye  Nat.  Bank  v. 
Huff.  114  Va.  1.  75  SE  769  (holding 
that  where  part  of  car  of  oats  sold 
owner  can  recover  amount  of  draft 
attached  to  bltl  of  lading);  Fech- 
helmer  v.  National  Exch.  Bank,  31 
aratt.  (72  Va.)  651. 

[a]  Dahuutm  for  nalawfiU  1*vt  on 
WBliy ■  (1 )  Tn  a  case  where  land  Is 
attached.  If  no  actual  Injury  has  been 
done  thereto  plaintiff  can  recover 
nominal  damases  only  (Spear  v.  Hub- 
bard, 4  Pick.  (Masa^  li3),  (2)  and 
mesttfl  rents  and  prollts  are  never  re- 
coverable, because  the  levy  does  not 
entitle  the  attaching  creditor  to  pos< 
session  (Heathman  v.  Million.  31  SW 
473,  17  KyL  421).  (3)  The  levy  of 
an  attachment  upon  and  In  which  the 
debtor  has  no  Interest  does  not  con- 
stitute a  cloud  on  the  owner's  title, 
and  hence  gives  him  no  right  of  ac- 
tion for  the  damages  against  attach- 
ment plaintiff.  Duncan  v.  Citizens 
Nat.  Bark,  45  SW  774.  20  KyL  237. 

[b]  BitsinMs  eKpeiiBcs.  —  Where, 
by  reason  of  a  wrongful  levy  on  a 
stock  of  goods  belonging  to  plain- 
tiffs, they  were  prevented  from  pur- 
suing their  business,  they  were  en- 
titled to  recover,  as  part  of  their 
damages,  the  reasonable  value  of 
clerk  hire  contracted  for,  which  they 
were  compelled  to  pay.  Hooks  v. 
Pafford,  34  Tex.  Civ.  A.  516,  78  SW 
991. 

[c]  Talu*   of   Uanor  license. — 

Where  a  stock  of  liquors  and  a  saloon 
license  were  sold  to  plaintiffs,  and 
were  thereafter  wrongfully  levied  on 
as  the  property  of  the  seller,  by  rea- 
son of  which  plaintiffs  were  rendered 
unable  to  carry  on  businesn  under 
the  license  which,  under  the  law, 
was  worthless  to  anyone  but  plain- 
tiffs, they  were  entitled  to  recover 
the  value  of  the  license  as  pirt  of 
their  damages  for  such  wrongful 
levy.  Hooks  v.  Pafford,  S4  Tex.  Civ. 
A.  BIS,  78  SW  991. 

n.  Wltascheck  v.  Glass.  46  Mo.  A. 
209. 

n.  Frank  v.  Chaffe.  84  Ia.  Ann, 
1203;  Stnte  v.  SUversteln,  77  Uo.  A. 
S04. 

[a]  Ootuisel  fees  Incident  to  the 
assertion  or  protection  of  plaintiff's 
title  may  be  recovered.  State  v.  Sll- 
verstein,  77  Mo.  A.  304  (holding  that 
a  successful  Interpleader  was  en- 
titled to  damages  as  broad  as  would 
be  allowed  a  defendant  who  defeated 
an  attachment,  and  that  therefore  at- 


torney's fees  might  be  recovered)"; 
State  v.  Bast  Joplln  Lumber  Co.,  70 
Mo.  A.  663  (holding  that,  under  a 
statute  making  an  attachment  bond 
stand  as  indemnity  to  an  Interplead- 
er as  well  as  to  defendant,  reason- 
able attorney's  fees  may  be  recov- 
ered). See  also  Rot>erts  v.  Helm,  27 
Ala.  678  (where  the  Jury  were  per- 
mitted to  consider  counsel  fees  paid 
by  plaintiff  in  a  suit  brought  to  try 
the  right  of  property  In  assessing 
his  damages  in  a  subsequent  action 
therefor).  Contra  Farmers',  etc.  To- 
bacco Warehouse  Co.  v.  Gibbons,  107 
Ky.  611,  65  SW  2.  21  KyL  1348:  Cor- 
ner v.  Mackintosh,  48  Md.  374;  Bonds 
v.  Garvey,  87  Miss.  335,  39  8  492; 
Chlllicothe  First  Nat.  Bank  v.  Mc- 
Swain,  93  S.  C.  30.  76  8E  1106.  Ann 
Cas]914D  809  and  note. 

[b]  Duutfss  snstalned  In  on<w- 
Inr  atta^mnb^An  action  for  will- 
fully and  wrongfully  causing  attach- 
ment against'  a  third  person  to  be 
levied  on  plaintiff's  goods,  being  In 
trespaes,  and  not  for  wrongful  at- 
tachment. It  Is  error  to  allow  the 
jury  to  consider  damages  sustained 
In  defending  the  attachment  suit 
which  was  justlflable,  and  to  which 
plaintiff  was  not  a  party.  Central 
Coffee,  etc.,  Co.  v.  Welborn,  158  Mo. 
A.  647,  134  SW  2. 

73.  Cunningham  v.  Sugar.  9  N.  M. 
105.  49  P  910. 

74.  O'Brien  v.  Quinn,  35  Mont.  441, 
90  P  166. 

75.  Tuttle  V.  Bell,  92  Kan.  72S,  142 
P  940  [reh  den  93  Kan.  234,  144  P 
2171. 

76.  Maxwell  v.  Speth,  9  Oa.  A. 
745.  72  SB  292. 

77.  Maxwell  v.  Speth,  9  Ga.  A. 
745,  72  SE  292. 

[a]  Vtans,  where  a  refrigerator 
used  in  a  dairy  business  was  levied 
on  while  In  the  possession  of  the 
proprietor  of  the  dairy  under  an  at- 
tachment against  a  third  person,  and 
the  levy  turned  out  to  be  a  trespass, 
the  proprietor  of  the  dairy,  upon  su- 
ing the  person  who  procured  the  il- 
legal levy  of  the  attachment,  cannot 
recover  as  a  part  of  his  damages  an 
alleged  loss  occasioned  to  him  by  his 
business  being  suspended  for  Ave 
months,  during  which  the  title  to  the 
refrigerator  was  being  litigated,  for 
lack  of  a  refrigerator.  In  the  absence 
of  evidence  that  by  the  exercise  of 
ordinary  diligence  he  could  not  pro- 
cure another  refrigerator,  or  that 
from  poverty  or  other  sumclent  rea- 
son he  was  unable  to  give  the  forth- 
coming bond  authorised  by  the  stat- 
ute, which  would  have  allowed  him 
to  keep  the  refrigerator.  Maxwell  v. 
Speth.  9  Ga.  A.  746.  72  SE  2»2. 

78.  Cur.nlngham  v.  Sugar,  9  N.  M. 
105.  19  r  910. 

79.  U.  S.— Comly  r.  Fisher,  6  P. 
Cas.  No.  3,053,  Taney  121. 

Ala. — Mllner,  etc.,  Co.  v.  ttaloaeh 


and  plaintiff  could  not  recover  the  costs  of  binest- 
ing.^'  Where  a  tortious  levy  of  attachment  is  nadt 
upon  the  property  of  one  not  a  party  to  the  proMss, 
and  he  fUes  statutory  elaim  to  the  property,  ud 
the  levying  of&oer  holds  the  pn^wrty  in  his  pomes- 
sion  awaiting  the  decision  of  the  court,  the  gIuid- 
aut,  upon  reeovering  a  jud^nent  finding  the  prop- 
erty not  snbjecti  cannot  refuse  to  take  it  back  {ram 
the  officer  and  hold  the  person  causing  the  levy  to 
be  made  liaUe  for  its  full  market  value.^'  It  is 
duty  of  one  whose  property  has  been  seized  as  thst 
of  another  to  reduce  the  damages  in  so  far  u  be 
may.''  Accordingly,  a  recovery  for  lost  profita  tai 
goods  attached  should  not  be  allowed  for  any  time 
after  plaintiff  could  reasonably  have  had  his  slock 
replenished.'* 

[(  978]  b.  Heasore  of  Damases.  Where  plus- 
tiff  was  totally  deprived  of  his  property  the  meas- 
ure of  damages  is  the  value  of  the  property  taken'* 

Mill  Mfg.  Co..  189  Ala.  645,  S6  S 
766,  101  AmSR  63;  Ellis  V.  Allen.  M 
Ala.  515,  2  S  676. 

Ark. — Perkins  v.  Ewan.  66  Ark.  ITS. 
49  SW  569;  Straub  v.  Wooten,  4&  hit 
112. 

111. — Hayes  v.  Parmalee.  79  111.  5Sl 
Iowa. — Crawford  v,  Nolan,  72  Ion 
673,  34  NW  754:  Jennings  v.  HopI>^ 
44  Iowa  205. 

Md.— Corner  v.  Uaeklntosh.  48  Md 
374;  Moore  v.  Schults,  SI  Hd.  41S. 

Mass. — Henshaw  v.  Bellows  Falls 
Bank,  10  Gray  668. 

Mo. — State  v.  Crowder,  40  Moi  4. 
536. 

Tex.— Scott  v.  Chllders,  24  T«. 
Civ.  A.  349,  60  SW  776;  Weaver  v. 
Goodman,  (Civ.  A.)  51  SW  860. 

[a]  The  market  valss  of  the  goois 
is  the  measure  of  damages.  N'l- 
tlonal  Cotton  Oil  Co.  v.  Ray,  (Tel. 
Civ.  A.)  91  SW  322:  Weaver  v, 
Goodman,  (Tex.  Civ.  A.)  61  SW  W. 

[b]  A  SMaal  ralmm  which  tlx 
property  had  to  the  owner  is  not  re- 
coverable unless  it  was  known  to 
the  attaching  creditor.  Patton  r 
Madison  Nat.  Bank,  12«  XCy.  469,  W 
SW  264.  81  KyL  830. 

[c]  Mo*  «t  forosd  Mis  Mt  tki 
WMmmiam. — Under  the  statute  relative 
to  damages  for  wrongful  attachtnenl. 
plaintiff  Is  not  limited  In  bis  recov- 
ery to  only  such  sums  as  his  prop- 
erty might  have  brought  under  i 
forced  sale.  Wfaltaker  v.  Wheeler,  tt 
111.  440.  I 

td]  09lo«r*B  return  as  to  value »M 
OOBolnslTe. — The  true  value  of  tM 
property  is  recoverable  in  case  of  a 
sale  under  a  wrongful  attachmeat. 
irrespective  of  the  value  recited  tii 
attaching  ofllcer's  return.  Straub  r. 
Wooten,  45  Ark.  112.  | 

[e]    The  fact  that  tha  gooiM 
taolied  were  sold  by  a  receiver  ipj 
pointed  In  the  attachment  suit  doa 
not  preclude  the  owner  from  r 
erlng  the  full  value  of  the 
sold.    Perkins  v.  Ewan.  fiS  Aa^  i 
49  SW  569. 

Cf  ]    Whsra  plaitttiS  hM  xmsIvsI 
part  of  tka  wooeeds  of  »  m1«  of  ' 
property  the  amount  of  tlie  r«oi 
maybe  reduced  accordtnarly.  S 
V.  Wooten,   45  Ark.   112;  Comer 
Mackintosh,  48  Md.  S74. 

[g1    Aa  aUowaaoa  for  tb*  oosts 
an  unlawful  sale  cannot   be  | 
ted  to  diminish  the  dannas«s. 
kins  V.  Ewan.  C6  Ark.   ITS,  49 
C69. 

fhl    Ooo^  aa^cMft  to  tnatee 

er*ditonfc~But  where  goods  aasU 
to  a  trustee  for  creditors  were 
tached  wrongfully,  and  the  valae 
the  goods  exceeded   the  amount 
the  assignee's  demand,   the  m 
of    damages    was    held     to  be 
amount  of  the  demand  against 
attaching  debtor  and  not   the  ^ 
of  the  goods.    Boyden  -v.  Uocwvl 
Pick.  (Hass.)  862.  -«»««^ 


For  later  easa^  darslovBuata  and  Aaagw  in  ths  law      cumulative  Amiotatlon^  same  tltl^  pas*  and  aota  nvzolwr. 

Digitized  by 


■tKtm,  )wav  maa  mfi 

Google 


978-981] 


ATTACHMENT 


[6C.J.]  421 


at  the  time  of  seizure,"^  with  interest  from  the  date 
of  the  levy  np  to  the  time  of  trial;"  but  where 
the  property  was  only  detained  for  a  time,  the  meas- 
ure of  damages  is  the  valne  of  the  use  during  enich 
time." 

Wlwre  plaintiff  had  only  a  partial  interest  in  the 
prqwrty  the  damages  recoverable  must  be  meas- 
ured by  the  extent  of  his  interest.** 


[$  979]   c.  Punitive  or  Exemplary  Danuges. 

Where  the  attachment  was  malicious  or  willful,  pu- 
nitive or  exemplary  damages  may  be  recovered,*^ 
if  specially  pleaded.**  But  to  justify  a  recovery  of 
punitive  damages  there  must  have  been  malioe,  or 
lack  of  probable  cause,  or  a  willful  or  wanton 
trespass.** 


ZVn.  DISSOLUTIOK.  QUASHAL,  OE  VAOATIOK 


[i  980]  A.  In  QeseraL  Even  though  a  writ  of 
attachment  might  be  set  aside  because  of  defects 
or  irregularities  in  the  proceeding,  it  is  not  an 
absolute  nullity,  and  will  serve  as  a  justification 
for  the  officer  holding  the  property,**  unless  the  lien 
created  by  the  levy  has  been  in  some  manner  re- 
leased or  discharged.**  Hence,  in  order  that  the 
effect  of  the  attachment  may  be  entirely  avoided, 
it  is  necessary  that  the  writ  be  dissolved,  vacated, 
or  quashed  1^  proper  proceecUngs  looking  to  tiiat 
end.» 


961]  B.  Oronnds  for  Dl8s<dntion,  Etc  1.  In 
OeiwrsL  Sinoe  special  proceedings  and  particular 
grounds  are  necessary  to  authorize  an  attachment 
of  property,  defendant  may  raise  issues  r^^ding 
the  validity  of  the  attachment  without  touching 
upon  the  merits  of  the  claim  involved  in  the  ac- 
tion in  which  the  writ  issued;"'  while,  on  the  other 
hand,  objections  which  go  to  the  action  itself  are 
not  necessarily  available  as  grounds  for  dissolving 
the  attachment.'*  The  fact  that  plaintiff  obtains 
and  levies  a  second  attachment  is  no  ground  for 


[I]   wnm  propMrtT  MA  is 

tiTiiTj  WhrTfi  horse!!  Intended  for 
sale  at  place  ot  destination  were 
wrongfully  attached  In  the  course  of 
transportation,  and  the  shipper  bid 
ttaem  in  at  the  sherifTs  aale,  the 
measnre  of  damages  was  the  amount 
of  tbe  bid.  Waillnrford  v.  Kaiser, 
110  App.  rHv.  503.  9«  NTS  981. 

[J]  Brtoppsl.  One  not  Interven- 
ing In  attactiment  la  not  estopped  by 
a  notice  to  sheriff  of  his  claim  and 
receipt  of  proceeds  of  sale,  ordered 
by  court,  as  part  payment  of  their 
value,  from  claiming  difference  be- 
tween the  value  and  the  proceeds. 
Chfllfcotbe  First  Nat.  Bank  v.  Mc- 
Swain.  93  8.  C.  SO.  75  SB  1106,  Ann 
Casl914I>  109. 

W  In.  aetlim  am  wMwiaklng-^An 
undertakinr  given  to  a  claimant  of 
attached  property,  under  Rev.  St. 
(190e)  I  S440,  takes  the  place  of  the 
property  to  the  extent  of  the  Interest 
therein  which  the  claimant  may  ea- 
tabll^  In  hia  rait  on  the  undertak- 
ing, and  the  value  of  aald  interest, 
with  Interest  tbareon  from  the  date 
of  the  delivery  of  the  undertakins. 
to  the  claimant  ie  the  measure  of 
his  damairea.  Adamson  Co.  v.  laor, 
76  Oh.  St.  «4,  80  NE  1037. 

BO.  Comly  V.  F1«her,  6  P.  Gas.  No. 
S  053.  Taney  121;  Perkins  v.  Ewan, 
6«  Ark.  176.  49  SW  B6»;  Robinson  v. 
Uansfleld.  13  Pick.  (Mass.)  139. 

81.  Ala. — Mllnor.  etc.,  Co.  v.  De- 
loach  Mill.  Mfg.  Co..  139  Ala.  64S,  S6 
H  7<&.  101  AmSR  63;  ElHs  v.  Allen, 
10  Ala.  515.  2  S  670. 

Ark. — Perkina  v.  Ehran,  SO  Ark.  17B, 

i»  SW  &e9. 

Iowa. — Crawford  v.  Nolan,  72  Iowa 
;73.  34  NW  754. 

Hd. — Corner  v.  Mackintosh,  48  Md. 
174:  Moote  v.  Schtilta,  SI  Hd.  418. 

Mo. — Wltaaeheok  v.  Olaas,  46  Uo. 
L  209- 

Tex. — ^Weaver  v.  Goodman,  <Clv. 
L>  SI  SW  860. 

82.  Turner  v.  Tounker.  76  lewa 
58,  41  KW  10;  Robinson  v.  Manafleld. 
3  Plclc  (Mass.)  139;  Witascheok  v. 
lla.«!»,  46  Mo.  A.  209. 

{a]  VlM  walw  of  pnvarty  cannot 
•  imou  wmita  aa  damages  for  ita 
rrorgfu)  soiaure  under  an  attach- 
i«nt.  where  the  owner  replevied  the 
roperty  within  a  abort  time  after 
s  selKure.  Lawson  v.  Goodwin,  37 
ex.  Cl-W.  A.  4B4.  84  8W  279. 

S3.  Becker  v.  Dunham,  27  Minn. 
t.  6  NW  406, 

ta]  VIM  axteat  of  reeovry  Iv  a 
mattt  In  oonunon  Is  his  interest  In 
i«  property.  Wilson  v.  Blake,  53  Vt. 
15  [clt  Chandler  v.  Spear.  22  Vt. 
S8-  White  V.  Morton.  22  Vt.  IB,  62 
mD  7S:  Bradley  v,  Arnold,  18  Vt. 
52:   Ldidd  v.  Hill.  4  Vt.  1«4]. 

[bl    Wk«e  pledged  mods  are  at- 

~  and  taken  from  the  poeaeaaion 


of  the  pledgee  without  a  payment  or 
tender  of  the  amount  for  which  they 
were  pledged,  pledgee  may  recover  the 
full  vjlue  of  the  goods,  and  not  mere- 
ly the  amount  due  from  the  pledgor. 
Pomeroy  v.  Smith,  17  Pick.  (Mass.) 
86.  See  also  Martin-Brown  Co.  v. 
Henderson.  9  Tex.  Civ.  A.  130,  28  SW 
695. 

84.  Ala.— Bllis  v.  Allen,  80  Ala. 
515,  2  S  «7«. 

III.— Hayes  v.  Parmalee,  79  111.  583. 

Md.— Moore  v.  Schult*,  31  Md.  418, 

Mo, — Central  Coffee,  etc.,  Co,  v, 
Welborn.  153  Mo.  A.  647.  184  SW  2. 

N.  J.— Carey  v.  Wolff,  72  N.  J.  I*. 
510,  63  A  270. 

N.  M. — Cunningham  V.  Suintr,  9  N. 
H.  106.  49  P  910. 

[a]  Where  the  evldenoe  does  not 
■how  any  vroaa  nagUffenoe  or  niaUoe 
on  tbe  part  of  the  attaching  creditor 
exemplary  damages  are  not  recover- 
able. Cunningham  V.  Sugar,  9  N.  H. 
106,  49  P  910. 

85.  Frank  v.  Chaffy  34  La.  Ann. 
1203;  Cook  T.  Clary,  48  Mo.  A.  166. 

as.  Maxwell  v.  Speth,  9  Oa.  A. 
745.  73  SE  292. 

[a]  Thna,  where  a  creditor  at- 
taching firm  property  for  the  debt 
of  a  partner  asoertained  that  a  co- 
partner had  an  interest  In  the  prop- 
erty, and  Informed  him  that  he  could 
at  any  time  take  the  property  that 
belonged  to  him,  and  the  levy  on  the 
property  was  constructive  rather 
than  actual,  exemplary  damages  for 
the  wrongful  levy  were  not  recover- 
able by  the  firm.  Jonea  v.  Hamlin 
First  State  Bank,  (Tex.  Civ.  A.)  140 
SW  116. 

S7.  [a]  IMstlnotloB  between  vaca- 
tion and  annulment. — In  New  York 
ihe  court  has  drawn  a  distinction  be- 
tween the  vacation  and  annulment  of 
an  attachment,  saying:  "The  entry 
of  the  order  vacating  the  attachment 
did  not  annul  the  warrant  of  attach- 
ment. Such  annulment  occurs  only 
In  a  case  specified  In  section  3343, 
subdivision  12.  of  the  Code  of  Civil 
Procadure."  Norden  v.  Duke.  47  Misc. 
473.  96  NTS  940  [rev  on  other 
grounds  106  App,  Dlv.  514,  94  NTS 
8781.  The  provision  referred  to 
reads  aa  follows:  "A  warrant  of  at- 
tachment amlnst  property  la  said  to 
be  Annulled',  when  the  action.  In 
which  it  was  granted,  abates  or  is 
diaoontlnaed;  or  a  final  judgment, 
rendered  therein,  in  favor  of  the 
plaintiff  la  fully  paid;  or  a  final  Judg- 
ment Is  rendered  therein  In  favor  of 
the  defendant." 

88.  Gla  V.  Shepard,  32  N.  H.  277. 
Proteetlon  afforded  to  oSoer  by 

process  generally  see  Sheriffs  and 
Constables  (36  Cyo  1787]. 

89.  Belease  or  diseharre  of  at- 
taohawat  Usb  see  supra  O  &2I-64B. 

90k   HoIiSin   V.  Draper,  109  Ind. 


566.  8  NB  910  (holding  that  the  par- 
ties to  the  attachment  cannot  dismiss 
the  cause  during  term  ao  as  to  af- 
fect the  rights  of  third  persons  with- 
out an  order  of  court);  Oberlander  v. 
Confrey,  38  Kan,  462,  17  P  88  (hold- 
ing that,  under  Civ.  Code  art  17. 
plaintiff  cannot  dismiss  his  case,  and 
thereby  relieve  himself  from  liabil- 
ity on  the  bond,  without  an  order  or 
Judgment  of  the  court);  Cummins  v. 
Blair.  18  N.  J.  L.  151  (holding  that 
an  attachment  may  not  be  discontin- 
ued by  agreement  of  the  parties  out 
of  court,  but  only  on  application  In 
open  court  after  return  of  the  writ). 
But  see  Smith  v.  Robinson,  64  Cal. 
887.  1  P  353. 

91.  ProoeediBn  to  prooMe  attaeh- 
ment  see  supra  |S  121-817. 

9S.  OTonads  <H  attaebnWBt  see  su- 
pra ii  32-99. 

98;  Hann  Iiunitter  Co.  v.  Bailey 
Iron  Works  Co.,  166  Ala.  E98.  47  B 
826 

94,  See  HcCarn  t.  Rivers,  7  Iowa 
404. 

[a]  VoneslstaaDe  utt  the  eauM  of 
aotloa  allsfva  cannot  be  set  up  as 
ground  for  vacating  the  attachment. 
Oallun  V.  Weil,  116  Wis.  286,  92  NW 
1091. 

[b]  A  motion  to  vacate  on  the 
ground  that  plaintiff  has  no  canse  of 
action  will  not  be  granted  when  the 
question  Is  disputed  by  the  affidavits. 
Klrby  v.  Colwell.  81  Hun  385.  30 
NTS  880;  Walton  v.  Chadwick,  0 
Misc.  293,  26  NTS  789. 

[c]  Denial    of  iBdebtednssa. 
Where   attachments   are    served  on 

Sersons  claimed  to  be  Indebted  to 
efendants  In  the  attachment,  mo- 
tions by  such  persons  to  set  aside 
the  service  on  them  on  the  ground 
that  they  are  not  Indebted  to  de- 
fendants will  not  lie,  as  the  ques- 
tion of  Indebtedness  cannot  be  de- 
termined on  such  motions.  Well  v. 
Gallun,  75  App.  Div.  439,  78  NTS  300. 

[d]  Tbe  fallnre  to  attach  a  govt 
of  the  iBstnunsnt  sued  on  (l)  to  the 
complaint  Is  not  a  ground  for  dis- 
solving the  attachment,  but  such  en 
objection  must  be  taken  advantage  of 
by  a  demurrer  (McCarn  v.  Rivers,  7 
Iowa  404),  (2)  or  by  a  properly  di- 
rected motion  (Olmstead  v.  Rivers,  9 
Nebr.  234.  2  NW  366). 

re3  The  exlsteBoe  of  a  eowter- 
OlaliB  against  plaintiff  or  plaintiffs 
assignor  is  no  ground  for  dissolving 
the  attachment  In  the  suit  if  defend- 
ant Is  prevented  trom  pleading  and 
taking  advantage  of  his  counter- 
claim. Dolbeer  v.  Stout.  60  N.  T.  Su- 
per. 276.  17  NTS  18«. 

[f]  The  admission,  by  demurrer  to 
the  answer,  of  allegations  of  defense 
is  not  ground' for  vacating  an  attach- 
ment. Hunter  v.  Wenatchee  XAXtd 
Co..  86  Wash.  541.  79  P  40. 
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[i  989]  9.  Transfer  of  Canie  of  Action.  A  eel- 
orable  tranafer  o£  a  just  cause  of  aetioik  against 
a  foreign  corporation  by  a  nonresident  to  a  resident 
of  a  particular  state,  for  the  purpose  of  enabling 
the  assignee  to  maintain  an  action  by  attachment 
in  the  courts  of  that  state  for  the  real  benefit  of  the 
aas^^or,  does  not  render  an  attachment  obtained  by 
the  assignee  void  or  subject  to  be  attacked  by  junior 
attaching  creditors  of  the  common  debtor.'* 


meat  As  a  general  role  a  dissolution  of  an  attaeb- 
.ment  may  be  sov^bt  npon  the  ground  that  the  state- 
ments of  the  affidavit  for  the  attachment  ^'  are  f slse, 
in  that  the  grounds  of  attachment  alleged  theran 
do  not,  or  did  not  at  the  time  when  the  affidavit 
was  made,  exist.^*  Accordingly,  an  attachment  sned 
out  on  the  ground  of  nonresidenee  of  defendant  most 
be  dissolved  where  it  is  shown  that  be  does  in  fact 
reside  within  the  states"  a  writ  based  upon  m 


990}    10.  Nonexistence  of  Grounds  of  Attach-    allegation  that  defendant  was  an  absconding  debto 

118  P  749,  87  LRANS  280. 


But  com- 
pare Thomas  v.  Ellison,  (Ter.  Ctv. 
A.)  110  SW  984  (holding  that,  where 
the  affidavit  for  attachment  was  sep- 
arate and  distinct  from  the  petition, 
and  ftlleged  an  indebtedness  b7  de- 
fendant to  plaintiff  for  a  specific 
liquidated  demand,  and  contained  the 
proper  attentions  for  the  Issuance 
of  the  writ,  it  was  no  ground  for 

asashlnv  the  writ  that  the  petition 
Id  not  set  forth  a  cause  of  action  on 
a  liquidated  demand,  and  would  not 
support  an  attachment,  as  it  could 
be  amended  and  the  amendment 
would  relate  back  and  support  the  at- 
tachment issued  on  the  original  pe- 
tition). 

16,  Hadden  Dooley.  92  Fed.  274, 
S4  CCA  338,  93  Fed.  728.  35  CCA  644 
[r«v  84  Fed.  80,  and  rev  on  other 
crounds  179  XT.  S.  C4<,  21  SCt  259, 

45  L.  ed.  357]. 

17.  AAUvtt  for  attHhnwBl  see 
supra  IJ  149-281. 

IS.  wooata  ef  attaohnMB*  see  su- 
pra 11  32-99. 

U.  Ala. — De  Jamette  v.  Dreyfas, 
IM  Ala.  138,  61  S  932.  iBut  compare 
Tucker  v.  Adams,  SS  Ala.  264  (de- 
cided under  an  earlier  statute). 

Ark.— Ward  v.  Carlton,  26  Ark.  «««. 

Cal.— Flsk  V.  French.  114  Ca!.  400, 

46  P  Ifil. 

Oa. — Blackweli  v.  Compton,  107  Ga. 
764,  38  SB  672:  Simpson  v.  Holt,  89 
Oa.  834.  16  BE  87  (Where  the  attach- 
ment was  Issued  without  a  previous 
order).  _ 

Ky.— Tingle  t.  Beasley,  8  KyL  878. 

I.a. — Palmer  v.  Hlghtower,  47  La. 
Ann.  17,  16  S  660:  Hoss  v.  Williams. 
24  La.  Ann.  668;  Gordon  v.  Ballllo,  13 
La.  Ann.  473. 

Md.— Clarke  v.  Uelxsell.  29  Ud. 
221. 

Ufnn.— Baton  r.  Wells,  18  Minn. 

410. 

Uiss. — Montamie  v.  Oaddis,  87 
MlsB.  453.  Compare  Smith  T.  Rer- 
rlne.  18  Miss.  618. 

Ifebr. — Syrans  Grocery  Co.  v.  Snow, 
68  Nebr.  616.  78  NW  1066;  Peru  Plow, 
etc.,  Co.  V.  Benedict,  24  Nebr.  340,  88 
NW  824. 

N.  J. — Blsbee  v.  Bowden,  65  N.  J. 
L.  69,  26  A  855;  Day  T.  Bennett,  18 
N.  J.  L.  287:  Branson  v.  Shlnn,  13 
N.  J.  L.  260.  Compare  Peacock  v. 
Wildes,  8  N.  J.  179  (where  the  sb- 
senoe  of  a  eround  for  attachment  ap< 
peared  on  the  face  of  the  affidavit). 

N.  C— Hale  v.  Richardson.  89  N.  C. 
62  [overr  CNeal  v.  Owens,  S  N.  C. 
4191. 

N.  D. — Sonnesyn  t.  AUn,  IS  XT.  D. 
227.  97  NW  557. 
Pa. — Boyes  v.  Copplnver,  t  Teatea 

277. 

R.  I.— Keller  Foroe,  IS  R,  I.  628, 
18  A  1037. 

S.  C. — Ivy  V.  Caaton,  21  fl.  C.  683; 
Claussen  v.  Sasterllns,  19  8.  C.  616; 
Bates  V.  Killian.  17  S.  C.  553. 

S.  D.— Pferie  v.  Berg,  7  8.  D.  578, 
64  NW  1130:  Quebec  Bank  v.  Carroll. 
1  8.  D.  872,  47  NW  897;  Deerlng  v. 
Warren,  1  S.  D.  85.  44  NW  1068. 

W.  Va.-~Capehart  V.  Bowery,  10 
W.  Va.  1?0. 

Wis.— Qallun  v.  Well.  116  Wis.  286, 
92  NW  1091;  Horrlson  v.  Ream,  1 
Plnn.  244. 

[a]  XUwtratlon. — ^Where  defend- 
ant, after  paying  part  of  an  Indebt- 
edness due  plalntlfts,  to  secure  which 
part  she  had  placed  certain  stock  in 
the  possession  of  a  bank,  attempted 


to  recover  Us  possession,  and  platn- 
tiffe  who  mistakenly  understood  that 
the  stock  had  been  placed  with  the 
bank  to  secure  the  entire  Indebted- 
ness due  them  and  sued  out  an  at- 
tachment alleging  by  affidavits  that 
defendant  had  removed  or  was  about 
to  remove  some  or  all  of  her  prop- 
erty from  the  district  so  as  to  de* 
feat  Just  demands  against  her,  It  was 
held  that  the  attachment  should  be 
quashed,  although  there  was  ground 
for  suspicion  that  defendant  on  re- 
gaining the  stock  would  so  dispose 
of  If  as  to  prevent  the  satisfaction 
of  any  judgment  plaintiffs  might  re- 
cover. Mackenzie  v.  Crouse,  86  App. 
(D.  C.)  291. 

[b]  Xndepesdsatly  of  ths  Uabimjr 
of  dsfsndaat  the  grounds  of  attach- 
ment can  only  be  questioned  by  a 
traverse  of  the  affidavit  for  the  exe- 
cution of  the  writ  and  a  trial  on  the 
Issues  thus  formed.  In  the  manner 

grovided  hy  Rev.  St.  (1898)  |  2745. 
lallun  V.  Well.  IK  Wis.  236,  »  NW 
1091. 

tc]  Tk*  tenth  of  Vbm  afldavit  mar 
be  ■sHBdiMa.  although  the  officer  be- 
fore whom  It  Is  made  Indorses  his 
satisfaction  of  the  facts  alleged 
therein.  Morrison  v.  Ream,  1  Pinn. 
(Wis.)  244.  Compare  a  dictum  to 
the  contrary  In  Mayhew  v.  Dudley,  1 
Pinn.  (Wis.)  95,  from  which  Dunn. 
C.  J,,  dissented. 

[d]  Tbs  faot  that  BlalatUf  Is  en- 
titled to  retain  enough  of  the  pro- 
ceeds of  the  attached  property  to 
satisfy  his  debt  is  not  a  sufficient 
reason  for  sustaining  an  attachment 
for  which  the  necessary  grounds  do 
not  exist  Tingle  v.  Beasley,  8  KyLi 
878. 

[e]  The  false  statsmeat  la  an  affi- 
davit that  a  claim  Is  nnseouzea  will 
furnish  a  ground  for  vacating  the 
attachment.  Flsk  v.  French,  114  CaX 
400,  46  P  161. 

(fl  A  petlUoa  for  the  removal  of 
ths  attacdimont  Is  properly  treated  as 
a  travers*  of  the  grounds  of  the  at- 
tachment when  it  expressly  denies 
that  such  grounds  are  true  and  con- 
tains a  prayer  that  It  should  be  used 
and  considered  as  a  traverse.  Cooley 
V.  Abbey.  Ill  Qa.  439,  86  8E  786. 

[g]  Bmiitr  attaduaenta, — Fla. 
Rev.  St.  I  1956.  regulating  the  dis- 
solution of  attachments  at  law  by 
traverse  of  the  affldai^t,  has  no  ap- 
plication to  an  attachment  issued  by 
a  court  of  equity  In  aid  of  the  fore- 
closure of  a  mortgage  upon  persona] 
property,  such  court  having  full  pow- 
er to  discharge  or  dissolve,  under  the 
rules  of  chancery  practice,  writs  Im- 
properly issued.  Weston  v.  Jones. 
41  Fla.  188.  25  S  888. 

th]  Where  two  attaohments  were 
Issnsd  upon  the  same  grounds  it  was 
held  admissible  to  dissolve  both  writs 
on  a  motion  to  dissolve  the  attach- 
ment. Wearne  v.  Prance,  3  Wyo.  273, 
21  P  70S. 

in  Where  no  grounds  for  attadt- 
ment  existed  for  part  of  the  delit 

sued  for  It  has  been  held  that  the  en- 
tire attachment  must  be  dissolved. 
Meyer  v.  Bvans.  27  Mebr.  367.  43  NW 
109;  Mayer  v.  Zlngre.  18  Nebr.  458,  25 
NW  727:  Strasburger  v.  Baehraeta,  13 
NTS  538. 

[J]   The  filing  of  an  ausaded  oom- 

f'lalBt  upon  the  hearing  of  the  mo- 
lon  to  discharge  will  not  cure  the 
defect  Flsk  V.  S^vnch.  114  Cal.  400, 
46  P  161. 


[k]  Tslss  aTermsnt  la  affidarlt  u 
to  oaaae  of  aotlen^Where  the  affi- 
davit for  attachment  set  out  u 
ground  therefor  that  the  debt  aoed 
for  was  Incurred  for  property  ob- 
tained under  false  pretenses;  when- 
as  In  fact  the  action  was  oonunenofd 
to  recover  damages  for  deceit,  the  at- 
tachment was  properly  dissolved  be- 
cause of  the  falsity  of  the  affldsTlL 
Sonnesyn  v.  Akin.  IS  N.  D.  2r,  ST 
NW  667.  See  also  Thomas  v.  ElllaoD, 
102  Tex.  354,  116  SW  1141  [mod  (Ctr. 
A.)  110  SW  9341. 

SO^  Nebr.— Bliss  v.  Benedict  U 
Nebr.  846,  38  NW  827;  Peru  Plow, 
etc.,  Co.  V.  Benedict  24  Nebr.  340.  U 
NW  824;  Werner  v.  Ltnsenmeyer,  4 
Nebr.  (Unoff.)  872,  94  NW  lOS. 

N.  J  — Likens  v.  Oark.  26  N.  J.  L 
207:  Brundred  v.  Del  Hoyo,  20  N.  J. 
L.  828;  New  York  City  Bank  v.  Ue^ 
rlt  18  N.  J.  L.  131;  Weber  v.  Writ, 
ling,  18  N.  J.  Eq.  441. 

N.  T.^Irwln  V.  Rarmond.  (8  Hbe. 
319.  110  NTS  1100. 
^^Pa.— ^KaulTmaa  v.  Uusfn,  9  'Pt.Co. 

a.  C— Wheolsr  v.  Dagnan,  11  B.  C 
L.  128. 

Man. — ^Whltla  v.   Spence.   5  Hul 
892. 

[a]  Xn  a  douhtfUl  oaae  the  covrt 
will  not  Interfere.  Blake  v.  Hawkn. 
20  S.  C.  L.  631. 

[b]  The  ratux  of  a  aoBresUeat 
after  tbs  Issue  of  the  writ  is  not  ■ 

f round  for  dissolving  an  attachment 
or  it  does  not  prove  the  allegatlOBi 
In  the  affidavit  as  to  nonresiaence  to 
be  false.  lArlmer  v.  KeUey,  10  Kaa 
298;  Simons  v.  Jacobs,  16  La.  Ana 
426;  OfTut  V.  Edwards.  9  Roh.  (Ijl) 
90:  Reeves  v.  Comly.  3  Rob.  llA.) 
363;  New  Orleans  Canal.  eto~  Co.  f. 
Comly,  1  Rob.  (La.)  231. 

[c]  Bstoppsl  to  allsca  aoareil- 
dsno»#~-Where  plaintiff  falsely  al- 
leged that  defendant  was  a  cltlxu 
of  the  state  in  order  to  obtain  poe- 
session  of  goods  by  an  atta«diBieiit 
issued  in  a  federal  court,  ho  was  hM 
to  be  estopped  from  stattav  the  non- 
residence  of  defendant  as  a  gronnd 
for  attachment  in  an  action  broofht 
simultaneously  In  the  state  court,  u4 
the  attachment  was  properly  qoaited. 
Gilbert  V.  HoUlnger,  14  La.  Aon.  44L 

[d]  Taots  oalUag-  for  «— oiss  of 

{udgMat  br  omesr  iamOmg  wsitF-it 
kas  been  held  that  an  attaebneH 
could  not  be  vacated  for  want  of  Jo- 
rlsdlctton,  oven  If  the  cvldeaee  ssp- 
porting  the  matter  in  the  affidavit 
was  insnffloient  provided  the  state- 
ments In  the  affidavit  were  sacfa  that 
they  fairly  called  for  an  exercise  ef 
Judgment  by  the  officer  Issuing  tk* 
writ  Baston  v.  Malavasi,  7  Duly  {D. 
T.)  147. 

tel    Vartlal  faUnro  of  grovnls^ 

(1)  It  has  been  held  that  an  atUefe- 
ment  Issued  on  the  ground  of  boo- 
residence  of  defendants  must  be  die* 
charged  In  toto  where  it  Is  shorn 
that  some  of  defendants  are  restdeale 
of  the  state,  ^larks  v.  Bell.  137  Cal 
415.  70  P  281;  Converse  v.  Lu«y  Rob- 
inson. 15  La.  Ann.  438.  See  also 
senberg  v.  Burnsteln.  60  Minn.  18,  61 
NW  684.  (2)  But  other  autfaorltlSi 
have  asserted  the  view  that  when 
one  defendant  In  an  attachmtat 
against  several  parties  denied  the  th-  ■ 
leged  nonresidenee  of  his  codefeaA' 
ant.  such  denUl  affordsd  no  eaaw 
for  quashing  the  writ.  Warren  v. 
Wlntersteln.  114  HIch.  647.  TS  NIT 
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maat  fall  where  it  is  shown  that  he  had  not  in  fact 
AbBOonded;''  and  pTOof  of  the  absence  of  any  fraud- 
ulent intent  on  the  part  of  defendant  requires  the 
vacation  of  an  attachment  based  on  the  ground  of  a 
fraudulent  transfer  or  coneealment  of  pn^rty."' 

A  different  view  has  been  asserted  in  some  cases 
which  hold  that  the  truth  of  the  affidavit  cannot 
be  put  in  issue  on  the  trial  of  the  attachment  suit, 
and  defendant,  if  he  elaima  that  the  affidavit  is 
false,  must  have  recourse  to  his  remedy  for  mong^ 
ful  attachment." 

Where  two  or  more  gronnds  of  attachment  ar« 
alleged  in  the  affidavit,  the  nonexistence  of  one  of 
tbem  is  not  a  sufficient  reason  for  a  dissolution  of 
the  writ,  if  one  sufficient  ground  he  established.'* 

Tliat  the  attaching  creditor  had  reasonable  cause 
fa  believing  that  the  alleged  grounds  of  attachment 
existed  will  not,  according  to  the  weight  of  author- 


ity, prevent  the  Tacation  of  the  writ  where  it  is 
made  to  appear  that  snoh  alleged  grounds  did  not 

in  fact  exist.** 

A  third  person  claiming  an  interest  in  the  prop- 
erty levied  on  cannot,  it  has  been  held,  intervene  to 
question  the  grounds  for  the  issuance  of  the  writ," 
in  the  absence  of  fraud  or  collusion  between  the 
attaching  creditor  and  the  debtor.'^ 

[$  991]  11.  Defects  in  Proceedings  to  Obtain 
Attachment."  While  it  is  always  a  sufficient  ground 
for  proceeding  for  the  dissolution,  quashal,  or  va- 
cation of  an  attachment  that  the  proceedings  by 
which  the  writ  was  obtained  were  defective,^'  the 
writ  will  not  be  quashed  for  every  defect  or  slight 
irregularity  in  the  proceedings,  but  &  mistake  there- 
in, in  order  to  warrant  such  action  by  the  court, 
must  be  material.'" 

Defects  or  irrefiiluitdes  raffldent  to  vurant  ti- 


fOO:  Curran  v.  W.  W.  Kendall  Boot. 
«tc^  Co..  8  N.  H.  417.  4S  P  1120. 

SI.  Matter  of  Warner,  S  WenO. 
(N.  T.)  424;  Blanklnshlp  T.  Mc- 
Mahon.  «S  N.  C.  180;  Staplea  v.  Tay- 
lor. 2  N.  a  820.  _ 

82.  Colo. — OoodBteln  v.  Frants 
UcRay  Iron  Works  Co.,  41  Colo.  261, 
S2  P  708.  _ 

Kan. — Cu«ndet  v.  Lahmer,  18  Kan. 
£27;  Robinson  T.  Melvin,  14  Kan. 
484. 

La. — TounK  v.  GuesB.  115  La.  230. 
38  S  975;  Palmer  v.  Hlwhtower,  47 
La.  Ann.  17.  16  S  B60;  Bridge  v.  En- 
nla  28  La.  Ann.  309. 

Nebr. — Greenwood  First  Nat.  Bank 
r.  Van  Doren,  68  Nebr,  142,  93  NW 
1017;  Walker  v.  Hagerty,  20  Nebr. 
482.  30  NW  556. 

N.  T. — McOrath  v.  Sayer,  19  App. 
Dir.  321,  46  NTS  113;  Donnelly  Con- 
tracting Co.  T.  Stanton,  8  Misc.  168, 
27  NTS  124.  _ 

Okl, — Wllltame  v.  Wichita  Fourth 
Nat.  Bank.  15  Okl.  477,  82  P  496,  2 
LRANS  334,  6  AnnCas  970. 

Man. — Newton  v.  Bergman,  13  Man. 
S63. 

[a]  Vlwr*  j^alntiff  witltOxaws  his 
avamMit  of  nandalent  iatrat  upon 
an  offer  of  proof  of  the  validity  of 
the  transfer,  an  attachment  based  on 
an  allesed  fraudulent  transfer  of 
property  must  be  dissolved  without 
regard  to  the  qaestton  of  motive. 
Koenlc  Hudc,  61  La.  Ann.  1368,  26 
S  548. 

[bl     Am  offer  to  Mtom  pzopSTt^t 

the  concealment  of  which  was  the 
ground  for  attachment,  Is  not  a  sufll- 
cient  cause  for  dissolving  the  attach- 
ment. Jackson  v.  White,  IE  Phlla. 
(Pa.)  294. 

83.  Tucker  v.  Adams,  62  Ala.  254; 
Sturman  v.  Stone,  31  Iowa  115;  Mc- 
Laren V,  Hall,  26  Towa  297;  Berry  v. 
Gravel,  11  Iowa  135;  Velths  v.  Hagge, 

8  Iowa  163;  Burrows  v.  LehndorfF,  8 
Iowa  96;  Churchill  v.  Fulllam,  8  Iowa 
45;  Lord  v.  Gaddis,  6  Iowa  57;  Sack- 
ett  V.  Partridge.  4  Iowa  416;  Smith 
V.  Herring,  18  Miss.  618;  Qlmbel  v. 
Gompreclit.  89  Tex.  497,  35  SW  470 

{overr  Avery  v.  Zander,  77  Tex.  207, 
3  SW  971;  Cox  v.  Relnbardt,  41  Tex. 
591] ;  Bateman  v.  Ramsey.  74  Tex. 
589.  12  SW  235:  Dwyer  v.  Testard,  65 
Tex.  432;  Ooud  v.  Smith,  1  Tex.  611; 
MaUette  v.  Ft,  Worth  Pharmacy  Co., 
21  Tex.  Civ.  A,  267.  61  SW  859; 
Waplea'Flatter  Grocer  Co.  V.  Basham, 

9  Tex.  Civ.  A.  888.  19  SW  1118. 
•WxoaxtnX  attatiluitmt  see  infra  Sfi 

1162-1371. 

S4.  Strauss  v.  Abrahams,  32  Fed. 
810  fwhere  one  of  three  alleged 
grounda  was  proved) ;  Tucker  v.  Fred- 
erick. 28  Mo.  674.  76  AmD  139; 
Kahmfce  v.  Weber,  187  Mo.  A.  698. 
]?3  SW  70:  Cole  Mfg.  Co.  v.  Jenkins. 
47  Mo.  A.  664:  Carolina  Agency  Co.  v. 
GarlinKton.  85  S.  C.  114,  67  Se  22S. 

[a)  xnsstratloaB. — (1)  Where  an 
attachment  aflSdavlt  charged  that  de- 
fendant bad  absconded,  and  also  al- 


leged that  she  was  not,  to  deponent's 
knowledse  and  belief,  a  rMldent  of 
the  state  at  the  time,  both  of  which 
were  grounds  of  attachment  under 
the  statute,  and  affidavits  filed  In  re- 
sistance of  the  attachment  showed 
that,  while  she  was  not  an  abscond- 
ing debtor,  she  was  a  nonresident, 
the  attachment  was  sustainable  on 
that  ground.  Garbett  v.  Mountford. 
<N.  J7)  64  A  872.  <2)  Where  an  at- 
tachment affidavit  charged  that  de- 
fendants had  disposed  of  a  part  of 
their  property  with  Intent  to  defraud 
creditors  and  were  about  to  dispose 
of  the  balance  thereof  with  such  in- 
tent, and  that  the  debt  was  Incurred 
for  property  obtained  by  false  pre- 
tenses. It  was  error  for  the  court  to 
vacate  a  writ  Issued  thereon  on  de- 
fendants' motion,  he  having  failed  to 
deny  that  the  debt  was  Incurred  for 
property  obtained  under  false  pre- 
tenses, since  by  Comp.  L.  9  4096  subd 
3.  such  allegation  was  alone  suffi- 
cient to  entitle  plaintiff  to  an  attach- 
menL  Llndaulst  v.  Johason,  12  S. 
D.  486,  81  NW  900, 

[b]  Proof  of  a  ground  for  attaoh- 
ment  not  alleged  in  the  affidavit  will 
not  sustain  the  attachment  Dumay 
V.  Sanchez,  71  Md.  508.  18  A  890. 

as.  Citizens'  State  Bank  v.  Balrd. 
42  Nebr.  219.  €0  NW  661:  Likens  v. 
Clart  26  N.  J.  L.  207;  Brundred  v. 
Del  Hoyo,  20  N.  J.  L.  828;  Weber  v. 
Weltllng.  18  N.  J.  Bq.  441;  Lesage  v. 
Schmltt.  10  N.  J.  L.  J.  10;  Matter  of 
Warner,  3  Wend.  (N.  T.)  424;  St. 
Louis  Clay  Products  Co.  v.  Christo- 
pher. 152  Wis.  603,  607,  140  NW  851 
felt  Cycl.  See  also  Schoeneman  v, 
Sowle,  102  Minn.  466,  113  NW  1061. 
Contra  Claflln  v.  Steenbock,  18  Grett. 
(59  Va.)  842;  Scott  v.  Mitchell.  8 
Ont  Pr.  518. 

[a]  Xeaaons  for  bsllsf  not  ta  Is- 
sue.— In  proceedings  to  dissolve  en 
attachment  the  existence  of  reasons 
for  plaintiff's  belief  In  the  alleged 
grounds  of  attachment  Is  not  in  Issue, 
but  the  inquiry  for  the  court  Is 
whether  defendant  had  actually  done 
as  plaintiff  believed.  Blanchaxd  v. 
Brown,  42  Mich.  46.  3  NW  246. 

36.  Danker  v,  Jacobs,  79  Nebr. 
435,  112  NW  579. 

Ta]  A  junior  attsohlng  oveditor 
cannot  attack  a  prior  attachment  on 
the  ground  that  ft  was  obtained  by  a 
false  afBdavlt.  Mallette  v.  Ft.  Worth 
Pharmacy  Co.,  21  Tex.  Civ.  A.  267, 
51  SW  859. 

[b]  Ttmct  of  probabl*  oaass.— >A 
Hen  creditor  Is  not  entitled  to  the 
vacation  of  a  prior  attachment  lien 
on  the  sole  ground  that  the  attach- 
ing a>edltor  had  no  reasonable 
grounds  for  believing  the  affidavit 
for  attachment  to  be  true  when  the 
attachment  was  sued  out.  Mallette 
v.  Ft.  Worth  Pharmacy  Co.,  21  Tex. 
Civ.  A.  267,  51  SW  8S9. 

[c]  Xlgtat  barred  1^  limitations, — 
Where  an  attachment,  sued  out  under 
,  the  Fraudulent  Debtors  Act,  was  lev- 


ied on  land  as  the  property  of  de- 
fendant In  execution,  and  the  prop- 
erty was  claimed  by  his  wife  under  a 
conveyance  from  her  husband, 
whether  the  right  of  the  attaching 
creditor  to  sue  out  the  attachment 
was  barred  by  limitations  at  the  time 
he  sued  out  the  writ  could  not  be 
raised  by  the  claimant  on  the  trial 
of  the  Claim  case,  although  claimant 
relied  on  a  deed  from  defendant  In 
the  attachment  proceeding,  which 
was  alleged  to  have  been  executed 
to  defraud  the  attaching  creditor. 
Strickland  v.  Jones,  131  Ga.  409,  62 
SB  322. 

87,  Mallette  v.  Ft.  Worth  Phar- 
macy Co.,  21  Tex.  Civ.  A.  267,  61  SW 
859. 

38.  Prooeedlags  to  proenr*  attaoli- 
ment  see  supra  |S  121-317. 

89.  Ida. — Mason  v.  Lleuallen,  4 
Ida.  415,  39  P  1117. 

Iowa. — McLaren  V.  Hall,  26  Iowa 
297 

Okl.— Dodder  v.  Moberly,  28  Okl. 
334.  114  P  714. 

pa. — ^Pernau  v.  Butcher,  113  Pa. 
292,  6  A  67;  Steel  v.  Goodwin.  113 
Pa.  2S8,  6  A  49:  Crawford  v.  Stew- 
art, 38  Pa.  34;  Blngerly  v.  Dewees,  6 
Pa.  Diet.  92,  19  Pa.  Co.  80. 

S.  C. — Lipscomb  V.  Rico,  47  S.  C. 
14,  24  SE  925;  Kerchner  v.  McCormac, 
25  S.  C.  461;  Ivy  v.  Caston,  21  S.  C. 
583;  Claussen  v.  Basterllng,  19  S.  C. 
615;  Bates  v.  Kllllan,  17  S.  C.  663. 

S.  D. — Pearsons  v.  Peters,  19  S.  D. 
162,  102  NW  606;  Deerlng  v.  Warren, 
1  S.  D.  35,  44  NW  1068. 

W.  Va, — Cape  hart  v.  Dowery,  10  W. 
Va.  130. 

Man. — ^Keeler  v,  Kailewood,  1  Man. 

28. 

[a]  writ  "Impropwlr  or  Irregn- 
laAr  laaned." — Defendant  may  apply, 
on  motion,  to  have  the  attachment 
discharged  on  the  ground  that  it  was 
"Improperly  or  irregularly  Issued." 
Holtnan  v.  Cooper,  48  Wash.  24,  92 
P  781. 

[b]  XrrejrularitT  and  Improvideaoe 
la  Issue  of  writ  distinguished. — An 

attachment  is  Irregularly  Issued 
where  the  facts  or  allegations  con- 
tained In  the  affidavit  upon  which  It 
Is  founded  are  Insufficient,  In  other 
words  where,  even  admitting  them  to 
be  true,  they  do  not  constitute  a 
legal  ground  for  the  warrant.  It  is 
Improvldently  Issued  where  the  alle- 
gations. If  true,  would  be  sufficient, 
yet  It  satisfactorily  appears  that  they 
ar9  not  true.  The  first  ground  may 
be  determined  upon  an  inspection  of 
the  affidavit;  the  second  upon  affi- 
davits pro  and  con.  Kerchner  v.  Mc- 
Cormac, 26  S.  C.  461. 

30.  Ga. — Pharr  v.  Estey  Piano, 
etc..  Co..  7  Oa.  A.  262.  66  SB  618. 

Mo. — "rhompson  v.  Paddock,  148  Ho. 
A.  14S.  127  SW  620. 

N.  T. — Shepherd  v.  Shepherd.  61 
Misc.  418,  100  NTS  401. 

N.  D.— Hllblsh  V.  Asada.  19  N.  D. 
684,  12S  NW  668. 
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cation  of  writ.  It  haa  been  Md  to  be  snffloient 
ground  for  the  diasolntion,  qmubal,  or  vaoation  of 
an  attaohment  that  the  writ  waa  issoed  without  a 


lawful  affidavit'*  or  bond,''  or  an  order  directing 
the  iasaanee  thereof;"  that  the  affidavit,"  bood," 
or  writ**  is  deteetive  in  mattw  of  aubatanee;  tiut 


Tex. — ^ThomaB  V.  BlllBon,  (Civ.  A.) 
110  8W  9S4. 

[a]  Byr  atatst*  Is  mMffff<|fyl  at- 
tachments cannot  be  vacated  for  want 
of  form  If  essential  matters  are  ex- 
presBfld.  Bosbyehell  v.  Emanuel,  210 
Miss.  63. 

[b]  XmynlaiitleB  1a  svpetttaona 
prooeedlngs  (1>  such  as  defects  In  an 
unnecessary  affidavit  (Thorn  v.  Al- 
vord.  32  Misc.  4S6,  6«  NTS  687  [aff 
54  App.  Dlv.  638  mem,  67  NTS  1147 
memj):  (2)  failure  of  the  petition  to 
state  what  part  of  the  account  sued 
on  was  due.  when  such  a  statement 
was  not  required  (Tootle  v.  Alex- 
ander, 18  Tex.  -Civ.  A.  615,  86  SW 
821),  (8)  or  irresularlty  In  the  return 
of  an  unnecessary  alias  citation 
(Walker  v.  Blrdwell,  21  Tex.  »2> 
win  not  justify  a  dissolution  of  the 
attachment. 

[c]  Irrenlarlttos  In  otttalnljir  k 
jvdffnwBt  (1)  are  no  cause  for  dls- 
solvin^  an  attachment  (Murdoch  v. 
Stelner,  45  Pa.  349),  (2)  and  the  fail- 
ure of  the  journal  entries  regarding 
the  calling  and  default  of  defendant 
to  state  the  special  capacity  In  which 
plaintiff  sued  seems  to  be  a  defect 
of'  this  nature  (Drew  v.  Dequlndre,  2 
DouKl.  (Hlch.)  M).  Compare  John- 
son V.  Stockham,  SB  Md.  868.  43  A 
048  (whers  the  docket  entries  dis- 
closed the  faxtX.  that  by  leave  of  the 
court  two  notes  were  withdrawn  and 
copies  left  in  their  place,  and  It  was 
held  that  the  failure  of  the  clerk  to 
send  a  transcript  of  them  along  with 
the  record  Is  no  ground  for  holding 
that  the  attachment  waa  properly 
quashed,  where  It  Is  plain  that  the 
only  ground  upon  which  It  was  In 
fact  quashed  was  wholly  different). 

[d]  wiieae  substantial  oompUanos 
with  the  st»tate  appears  from  the 
whole  record,  the  action  will  not  he 
dismissed  or  the  attachment  dis- 
solved. Page  V,  McDonald,  159  N,  C. 
88,  74  8E  642:  Best  v.  British,  etc., 
Mortg,  Co.,  128  N.  C.  351.  88  SE  028; 
Grant  v.  Burgwyn,  78  N.  C.  513. 

[e]  Amendable  defeota. — (1)  TTn- 
der  a  statute  providing  for  amend- 
ment of  defects  in  proceedings  to 
procure  an  attachment,  a  motion  to 
quash  will  not  He,  except  for  causes 
which  would  defeat  an  attachment 
regular  In  form,  and  going  to  the 
Jurisdiction.  Roznik  v.  Becker,  68 
Wash.  68,  122  P  698.  (2)  An  objec- 
tion to  an  attachment  bond  that  It 
was  not  In  a  penalty  double  the 
amount  sued  toT,  as  required  by  Rem- 
In^on  &  B.  Code  t  waa  held  an 
amendable  defect,  and  not  grround  for 
motion  to  quash.  Roznik  v.  Becker, 
supra.  (8)  PlalntlfTs  refusal  to 
amend  an  attachment  bond  which  was 
not  In  a  sufflclent  penalty,  after  hav- 
ing an  opportunity  to  do  so  by  mo- 
tion to  require  him  to  amend,  would 
be  ground  for  quashing  the  writ. 
Roznik  V.  Becker,  supra. 

31.  Manley  v.  Headley,  10  Kan.  9S; 
Erwin  V.  Commercial,  etc.,  Bank,  3 
La.  Ann.  186,  48  AmD  447:  Eplln  v. 
Bleasing,  73  W.  Va.  283,  80  SE  458. 

[a]  The  writ  oasnot  be  set  aside 
as  ImproTldeiitlr  franted  where  prop- 
erty nas  been  seized  under  an  at- 
tachment without  an  affidavit  as  to 
the  grounds  for  the  Issuance  of  the 
writ.  Gallun  v.  Well,  116  Wla  236, 
92  NW  1091. 

33,  Erwin  v.  Commercial,  etc.. 
Bank,  .3  La.  Ann.  186,  48  AmD  447. 

83.  Blackwell  v.  Compton.  107  Ga, 
764,  33  SE  672:  Erwin  v.  Commercial, 
etc.,  Bank,  3  La.  Ann.  186,  48  AmD 
447. 

34.  Hall  V.  Brazelton,  46  Ala.  S59; 
Simon  Kugler  Syndicate,  34  Misc. 
806.  68  NTS  1128;  Cltlaenii^  Bank  t. 
Corklngs,  9  8.  D.  <14,  70  NW  1069.  62 
AmSR  891. 

[a]   nia  la  tnu  svsn  thoagli  the 


affidavit  Is  only  required  to  be  made 
before  the  writ  is  "exeentad."  Bowen 
V.  Slocum,  17  Wis.  181. 

[b]  TaUnra  of  tba  afldaTtt  to  art 
omt  n  ffood  oaaaa  wT  aotiem  la  aronnd 
for  vacation  of  the  attaontnent. 
Thomas  v.  Pendleton,  1  S.  D.  160,  48 
NW  ISO,  36  AmSR  726. 

[c]  TaUnro  of  the  afidavfl  to  stato 
the  facts  MqnlMd  by  statute  Is  suffl- 
clent ground  for  dissolution  even 
though  the  requisite  facta  are  alleced 
In  the  complaint.  Flsk  v.  French,  114 
Cal.  400,  46  P  161. 

[d]  raUnvs  of  tb«  sfldavit  to 
state  KBj  ffTonnd  for  attaobment  (1) 
is  sufflcfent  reason  for  a  dissolution. 
Miller  V,  Brinkerhoff.  4  Den.  (N.  T.) 
118,  47  AmD  242.  (2)  Under  Munici- 
pal Court  Act  (Laws  [1902]  p  1513 
c  680)  f  74  subd  8,  authorizing  an 
attachment  against  a  resident  who 
keeps  himself  concealed  to  avoid 
service  of  summons.  It  was  error  to 
deny  a  motion  to  vacate  an  attach- 
ment on  that  ground,  where  the  origi- 
nal papers  did  not  show  whether  de- 
fendant was  a  resident  or  nonresi- 
dent. Hotel  Touralne  v.  Waits,  61 
Misc.  64,  118  NTS  19. 

[el  ShowlBg'  tnsnlBclsmoy  of  aa- 
l^Fad  fiouda.— Where  the  affldavit 
■hows  on  Its  face  that  the  alleged 
grounds  for  attachment  are  insuffl- 
clent  either  In  law  or  In  taut,  the 
writ  should  be  vacated.  Bear  v.  Co- 
hen. 65  N.  C.  611. 

[fl  That  the  alBUaTtt  is  baMd 
merelr  on  Information  and  belief 
(1)  may  be  a  sufflclent  ground 
for  vacation  of  the  attachment, 
where  the  averments  should  be 
based  on  knowledge.  Melnhard  v. 
Neill,  86  Ga.  265,  11  SE  613; 
Clowser  v.  Hall,  80  Va.  884.  (2)  An 
attachment  based  on  defendant's  al- 
leged nonresldence  and  supported  by 
an  affidavit  of  plaintiff  on  Informa- 
tion and  tMllef  that  defendant  reaides 
in  another  state,  and  two  affldavlts 
containing  positive  allegations  as  to 
such  nonresldence,  made  by  an  attor- 
ney of  such  state,  who  Is  a  stranger 
to  the  suit  and  who  had  never  seen 
defendant,  will  be  vacated,  there  be- 
ing no  statement  that  such  attorney 
had  knowledge  as  to  the  facts  of  non- 
resldence Inconsistent  with  the  resi- 
dence of  defendant  in  the  state  In 
which  the  action  was  bronght.  Beck- 
ermann  v.  Chambers,  47  Misc.  289,  96 
NTS  914.  Affidavit  on  Information 
and  belief  generally  aee  supra  || 
167-170. 

[gl  BafMitIra  Btatamata  as  to 
oooBtsndalms.— Where  an  affidavit  In 
an  action  by  an  assignee  of  claims 
stated  that  plalntUt  was  entitled  to 
receive  a  apeclfled  sum  over  and 
above  all  counterclaims  known  to 
"him,"  this  defect  was  a  sufficient 
basis  for  a  motion  to  vacate  the  at- 
tachment. Crowns  v.  Vail,  51  Hun 
204,  4  NTS  324. 

[h]  VaUare  to  state  that  (dalm  not 
seouved.— An  attachment.  Issued  on 
an  affidavit  that  defendants  were  non- 
residents of  the  state  and  that  the 
Indebtedness  was  on  a  contract  for 
the  direct  payment  of  money,  which 
does  not  further  state  that  the  claim 
has  not  been  secured,  should  be  dis- 
charged, although  only  two  of  the  six 
defendants  whose  property  was  all  to 
be  taken  under  the  writ  are  proved  to 
be  nonresidents.  Sparka  v.  Bell,  137 
C^l.  416.  70  P  281. 

[1]  Afldavlt  made  at  Improper 
time.— (1)  Where  the  affidavit  was 
made  twenty-eight  days  before  the 
commencement  of  the  suit  and  the 
Issuance  of  the  writ,  and  the  ground 
was  that  the  debt  was  not  secured, 
the  writ  should  be  discharged  on 
motion.  Murphy,  etc.,  Co.  v,  Xaapel, 
11  Ida.  lis.  81  P  801.  (9)  But  it  Is 
.not  a  ground  for  quashinK  attach- 


ment proceedings  that  the  affidavit 
was  made  three  days  before  the  writ 
was  issued  and  the  bond  filed.  Oale- 
man  v.  ,Zapp,  (Tex.  Civ.  A.)  18S  8W 
710.  Tim*  for  maklns  affidavit  m 
supra  S  162. 

^  m    raUnre  to  file  nmenOea 

davtfc^Where  a  court,  on  defendanfi 
motion  to  dissolve  an  attachment, 
finds  that  the  affidavit  was  Infonral 
or  Insufficient,  and  directs  thit  the 
informality  or  Insufficiency  be  cured 
by  an  amended  affidavit,  the  attach- 
ment may  be  dissolved  on  platntUT* 
failure  to  flle  the  amended  affldarit 
within  the  time  allowed.  Robioson 
v.  Burton,  6  Kan.  293. 
_[k]  rallUM  to  atato  damsga^ 
Where,  In  an  action  for  breacD  of 
contract,  plaintiff  obtained  an  at- 
tachment, but  the  affidavits  failed 
sufficiently  to  state  that  plaintiff  had 
been  damaged  by  defendants'  breacli. 
such  defect,  although  not  Jnrlsdk- 
ttonat,  waa  ground  for  the  vacation 
of  the  attachment.  In  the  discretion 
of  the  court.  Kahn  v.  Hollander.  1!4 
NTS  1071  [rev  on  other  grounds  1« 
App.  Dlv.  492,  18S  NTS  888]. 

[I]  wiiero  tha  daauMpsa  msiwii 
are  nnllquldated,  a  failure  of  the  af- 
fidavit to  set  out  the  evidence  on 
which  plalntffC  relies  to  prove  his 
damages  Is  sufficient  n^aund  for  the 
vacation  of  the  attachment.  Dela- 
fleld  V.  J.  K.  Armsby  Co..  62  App.  Div. 
268.  71  NTS  14.  32  NTCIvProc  IJ! 
[apparently  overr  reh  68  App.  Dir. 
4Jt,  68  NTS  998]. 

[m]  Additional  affldavits  oaaaot 
b*  filed  with  the  clerk  to  take  th« 
place  of  the  original  while  the  court 
has  under  consideration  a  motion  to 
quash  because  of  insufficiency.  Teu- 
tonla  Loan,  etc.,  Co.  v.  Turrell.  IS 
Ind.  A.   469,   49   NE  862.   65  AmSR 

[nl  AJBdavlt  for  sarvloo  by  paUl- 
oaUon. — Where.  In  a  suit  agamat  a 
nonresident,  in  which  attachment  is- 
sued at  the  time  of  filing  the  peti- 
tion, an  affidavit  for  service  by  pub- 
lication was  also  filed  on  the  same 
date,  and  the  first  publication  was 
made  within  sixty  days  from  sudi 
filing,  but  the  affidavit  and  publica- 
tton  notice  were  so  defective  as  to  be 
void,  a  motion  to  discharge  the  at- 
tachment and  dismiss,  made  more 
than  eight  months  after  such  fillsit 
and  return  of  the  attachment,  was 
properly  sustained,  as  suit  had  not 
been  commenced.  Ballew  Toanc- 
24  Okl.  188.  103  P  828,  tX  lAtX^ 
1084. 

8B.  Elliott  T.  Ultchell,  S  Green* 
(Iowa)  287  (holding  this  to  be  true, 
although  the  defect  did  not  affect  the 
principal  cause  of  action). 

[a]  anarecttal  as  to  oooxt. — Tt  Is 
ground  for  dissolution  that  the  bond 
recited  that  the  suit  was  brought  in 
a  nonexlstlng  court.  Bonner  t. 
Brown,  10  La.  Ann,  384, 

[b]  PaUnr*  of  the  bond  io  show 
that  tha  surstlss  are  fMeboldsrs  or 
householders  warrants  the  dlscharfe 
of  the  attachment.  Ttbbet  v.  Sue. 
122  Cal.  208,  54  P  741. 

[cl  Where  Uie  bond  Is  ssit  Is 
donblo  the  amoont  aaed  for  the  writ 
should  he  quashed.  Zaelmrlae  v. 
Swanson,  84  Tex.  Civ.  A.  X,  77  BW 
627. 

of''d«rk^ 

brought  by  the  clerk  of  a  elrcvit 
court,  his  bond  approved  by  his  dep- 
uty Is  a  nullity  and  the  attju^mMlt 
may  be  dissolved  on  motion,  aitlKnik 
the  proper  proceedlns  would  be  » 
quash  the  writ.  Owens  v.  Jobu  H 
Mo.  89. 

38.  Smith  v.  Haekley.  44  Ita.  A- 
614, 

[a]  Yallaro  of  the  tOaaOk  to  atta 
the  wttt  Is  STonnd  for  va,catlon  it 
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the  writ  waa  issued  prior  to  the  isstumce  of  any 
snminons  or  defendant's  appearance;'^  that  no  serv- 
ice of  summons  has  been  made  upon  defendant) 
eitiier  personally  or  by  publication,  as  required  by 
statute that  the  service  was  defective;"*  or  that 
the  sum  claimed  in  an  action  aided  by  attachment 
for  the  contract  price  of  goods  sold  is  merely 


averred  in  the  affidavit  and  not  established  by 
proof." 

Defects  or  Irregnlarities  not  snffldent  to  warrant 
TAcation  of  writ.  It  has  been  held  not  sufficient 
ground  for  the  dissolution,  quashal,  or  vacation 
of  an  attachment  that  there  are  trivial  defects 
or   irregularities   in   the   afSdavit,^^    bond,*'  or 


the  attachment.  Smith  T.  Haekley, 
it  Ha  A.  614. 

Ibi  mmn  th«M  Is  BO  eiMU*  tat 
ftnBBOBs  In  the  writ,  a  dissolution 
Is  proper.    Bland  v.  Schott,  6  Mo. 

m. 

[c]  Whsro  a  writ  of  attacftauu 
WM  lacBOd  la  Uaa^  it  was  properly 
dissolved  on  motion.  Carson  v. 
Woodrov.  160  N.  C.  148.  TB  BE  996. 

IT.  RldenbauKh  v.  Sandlln,  14  Ida. 
m.  94  P  827,  125  AmSR  17S. 

88.  Pinch  V.  Slater,  162  N.  C  165, 
17  SE  264. 

SI.  Couffhiln  V.  Ancell,  68  N.  H. 
3S1,  44  A  535  (holding  that  a  writ  oC 
attachment  may,  in  the  discretion  of 
the  court,  be  quashed  on  motion  for 
defective  service,  but  that  It  the 
formal  service  of  a  summons  on  de- 
fendant In  attachment,  instead  of  a 
copy  of  the  writ.  Is  defsctive.  It  Is 
not  a  substantial  defect,  and  hence 
affords  no  basis  for  a  motion  to  quash 
the  writ). 

fa]  I^aok  of  vropor  ssrvloo  Is  not  a 
mexe  fa— gnlartty,  but  is  a  question 
of  JurlBdiotlon.  Well  v.  aallun,  75 
App.  Div.  48S,  78  NTS  300. 

(bj  ■ervloe  by  pnUlMtloB  mot  be- 
fu  wttUn  proper  tlme^ — It  is  ground 
for  dissolution  that  service  by  publi- 
cation was  not  begun  within  the  time 

E escribed  by  statute.  Blossom  v. 
ites.  84  N.  y.  614;  Uojarrleta  v. 
Saens,  80  N.  T.  547;  Taylor  y.  Tron- 
coao.  76  N.  Y.  599. 

[c]  Ssttlac  saide  of  sezrloe  of 
•namoiis  outBldo  of  state. — Under 
Code  Civ.  Proc.  I  638,  requiring  sum- 
mons la  attachment  to  be  personally 
served  within  thirty  days  after  the 
issuing'  of  the  attachment,  or  else 
within  *uch  time  servlee  of  aum> 
raona  by  publication  must  be  com- 
menced or  service  had  without  the 
state  under  an  order  obtained  there- 
for, an  attachment  will  be  vacated 
where  aervlce  of  summons  made 
vithoat  the  state  has  been  set  aside, 
and  an  appeal  has  been  taken  there- 
from and  no  stay  has  been  granted. 
Martin  v.  Smith,  37  Misc.  425.  75  NTS 
7S0  tafT  71  App.  Dlv.  618  mem.  76 
NTS  1020  mem]. 

fd]  Wkore  dofaadant  has  satered 
aa  appoarancs  In  the  action.  It  Is  not 
a  surScient  ground  for  quashing  the 
attachment  that  the  service  was 
Told.  but  only  the  levy  and  the  re- 
turn should  be  quashed.  Lawrence 
T.  Featherston,  IS  Miss.  345. 

40.  Golden  Gate  Co.  v.  Jackson,  14 
AbbNCas  (N.  T.)  S23. 

<il.  See  Maury  v.  American  Motor 
Co.,  2B  Misc.  657.  66  NTS  316  {aff 
18  App.  Dir.  623  mem,  67  NTS  1142 
meml. 

[a]  A  olerloai  enor  In  the  body 
of  the  affidavit  does  not  require  a 
vacation  of  the  attachment.  Citizens' 
Bank  v.  Hancock,  36  lA.  Ann.  41: 
Hllbish  V.  Aaada,  19  N.  D.  684,  126 
NW  666  (where  the  affidavit  In  recit- 
ing the  atatutory  ground  of  nonrest- 
lenoe  contained  the  word  "plalntiflT" 
Instead  ot  'defendant"). 

[b]  An  onov  of  the  olSBk  la  datlaff 
the  affidavit  does  not  require  a  vaca- 
tion of  tbe  attachment.  Henderson 
r.  Drace,  80  Mo.  368. 

[c]  A  fannxe  to  state  that  a  sum- 
noaa  Iwd  bsea  Issved  or  an  action 
commenced  does  not  render  the  afll- 
lavit  so  fatally  defective  aa  to  re- 
lulre  a  vacation  of  the  attachment. 
Uaury  v.  American  Motor  Co.,  26 
tClBC  057.  56  NTS  316  [afT  38  App. 
aiv.  MS  mem,  67  NTS  1142  mem]. 

fd]  0te«SBi«ata  of  aeoeasatr  aw^ 
nn  mr^*  17         inpllaatloB,  al- 


thoagli  not  apeoifloally. — Where  an 
affidavit  for  attachment  against  a 
foreign  corporation  by  fair  implica- 
tion stated  that  plaintiff  was  a  resi- 
dent of  the  state  when  the  action 
waa  begun,  and  that  the  cause  of  ac- 
tion arose  in  the  state,  bringing  the 
case  within  Code  Civ.  Proc.  f  1780, 
providing  that  an  action  against  such 
corporation  may  be  maintained  by  a 
resident  of  the  state  for  any  oauaa 
and  by  a  nonresident  only  under  ape- 
clflo  conditions,  one  of  which  is  that 
the  cause  of  action  arose  within  the 
state,  the  allegations  were  sufficient, 
although  not  specincnlly  made. 
Brandly  v.  Aincrlcnn  Butter  Co.,  ISO 
App.  Dlv,  410,  114  NTS  896  Irsv  60 
Misc.  547,  112  NVS  10.10]. 

[e]  Dofsots  supplied. — Where,  on 
a  motion  to  vacate  an  attachment,  it 
appears  that  the  papers  on  which  the 
attachment  was  grantfd  wrre  sliRhtly 
defective,  and  plnlTiiifT  supjjlie.'*  all 
the  detects  by  ^ifflrtavit  and  shows 
that  the  factn  P<-t  forth  in  th^  affi- 
davit are  true,  the  motion  will  be  de- 
nied. Melxell  V.  Klriipatrick,  28  K.an. 
315. 

[f]  Tarlaaoe  between  affidavit  and 
ooavlalat,  declaration,  or  petition. — 

(1>  A  slight,  unsubstantial  variance 
of  an  affidavit  for  an  attachment 
from  the  declaration  respecting  the 
nature  of  the  demand  sued  on  fa  not 
available  as  ground  for  quashing  the 
attachment.  Duty  v.  Sprinkle,  64  W. 
Va.  39,  60  SB  882.  (2)  where  an  affi- 
davit for  an  attachment  and  the 
original  petition  both  state  the  same 
amount  to  be  due,  a  variance  be- 
tween the  original  and  amended  petl- 
tiona  and  between  the  affidavit  and 
amended  petitions  in  reapect  to  the 
amount  claimed  to  be  due  is  not 
ground  for  quashing  the  attachment, 
where  the  difference  In  amount  Is  ac- 
counted for  by  a  payment  alleged  to 
have  been  made  after  tbe  filing  of  the 
affidavit  and  issuance  of  tbe  attach- 
ment. Norvell-Shaplelgh  Hardware 
Co,  V.  Hall  Novelty,  etc,  Co.,  (Tex. 
Civ.  A.)  91  SW  1092.  (3)  Under 
Sayles  Annot  Civ.  St.  (1897)  art  186 
subd  2,  authorizing  the  issuance  of 
an  attachment  on  affidavit  that  de- 
fendant "is  not  a  resident  of  the 
State."  it  Is  not  a  ground  for  quash- 
ing an  attachment  In  which  the  affi- 
davit stated  that  defendant  la  not  a 
resident  of  the  state,  that  there  are 
averments  In  the  complaint  that  de- 
fendant is  temporarily  within  the 
state,  as  a  person  may  be  a  nonresi- 
dent of  the  state  and  at  tbe  same 
time  be  within  Its  boundarlea  Hall 
v.  Parry,  56  Tex.  Civ.  A.  40,  118  SW 
661. 

[g]  Where  an  attaeluneat  afBdavlt 
varies  from  aa  amended  yetltloa  in 

the  statement  of  the  kind  of  an  ac- 
count in  suit,  and  defendant,  by  an- 
swering the  amended  petition,  has 
walvwT  the  right  to  object  that  it 
sets  up  an  account  different  from 
that  ideaded  in  the  original.  It  is 
proper  to  overrule  a  motion  to  dis- 
charge the  attachment  on  the  ground 
that  the  affidavit  doea  not  state  the 
nature  of  plaintiff's  claim  as  con- 
tained In  the  amended  petition. 
Orotte  V.  Nagle.  60  Nebr.  263,  69  NW 
973. 

[h]  Vallnre  to  give  number  of 

oese.  An  attachment.  Issued  on  an 
affidavit  and  bond,  giving  correctly 
the  style  of  the  suit,  the  court  in 
which  the  same  Is  pending,  and  the 
term  of  the  court  to  which  the  suit 
is  brought,  but  fallins  to  give  the 
number  of  the  case,  ahoula  not  be 


quashed  for  such  omission,  especially 
where  the  affidavit  and  bond  are  In- 
dorsed on  the  back  with  both  the 
style  and  the  number  of  the  case. 
Bridges  V.  Center  First  Nat.  Bank,  47 
Tea.  Civ.  A.  464,  106  SW  1018. 

[I]  Defect  la  affidavit  for  pubU- 
oatloa. — Where  a  nonresident  appears 
to  vacate  an  attachment,  but  does 
not  traverse  the  allegations  of  non- 
residence,  and  that  he  has  property 
In  the  state,  and  that  the  cause  of 
action  arose  in  the  state,  the  attach- 
ment will  not  be  dissolved  for  fail- 
ure of  the  affidavit  for  publication 
to  allege  that  defendant  by  due  dili- 
gence could  not  be  found  In  the  state, 
and  because  the  affidavit  did  not  give 
the  grounds  for  his  belief  that  de- 
fendant was  a  nonresident.  Savannah 
Grocery  Co.  v.  Rlier.  70  S.  C.  501, 
60  SE  199.  See  also  Branch  v.  Frank. 
81  X.  C.  180, 

42.  See  Aldrlch  v.  Columbia  R. 
Co..  39  Or.  263,  64  P  455. 

[a]  An  error  of  the  olerk  In  datlnf 
the  bond  does  not  call  for  a  dissolu- 
tion.    Henderson  V.   Drace,   30  Mo. 

3r,«. 

[b]  Mistake  in  nmonnt,^(l>  Tt  Is 

not  sufficient  ground  for  vacation 
that  the  attachment  bond  mentioned 
the  sum  without  Including  Interest 
(Smith  v.  Pearce,  Qllm.  (21  Va.)  34), 

(2)  or  was  only  for  the  amount  of 
plaintlfTs  claim  (Qapen  v.  Stephen- 
son, 18  Kan.  140,  holding  that,  under 
Kan.  L.  C1870]  p  172  I  B,  requiring 
an  undertaking  In  attachment  "In  a 
sum  not  exceeding  double  the 
amount  of  plaintiffs  claim,"  It  waa 
not  a  sufficient  ground  for  setting 
aside  an  attachment  on  motion  that 
the  sum  named  In  the  undertaking 
was  only  the  amount  of  plalntHTa 
claim,  but  the  court  might  on  such 
motion  require  additional  security)," 

(3)  or  for  an  amount  slightly  smaller 
than  It  should  have  been  (Aldrich  v. 
Columbia  R,  Co.,  89  Or,  263,  64  P 
455,  holding  that,  under  Hill  Annot. 
L.  f  146,  requiring  plaintiff  In  at- 
tachment to  nie  an  undertaking  In  a 
sum  equal  to  the  amount  of  the  Judg- 
ment demanded,  with  a  surety  who 
shall  make  affidavit  that  he  Is  worth 
double  the  sum  specified  In  the  un- 
dertaking, the  facts  that  three  days' 
Interest  on  the  amount  demanded 
was  overlooked,  and  the  undertaking 
waa  for  five  thousand  six  hundred 
and  twenty  dollars  and  ninety-nine 
cents  instead  of  five  thousand  six 
hundred  and  twenty-three  dollars  and 
eighty  cents,  and  the  surety  Justified 
In  a  sum  correspondingly  smaller 
than  that  required,  was  not  sufllclent 
ground  for  dissolving  the  attachment, 
since  It  was  apparent  that  an  honest 
effort  was  made  to  execute  a  proper 
undertaking,  and  the  law  does  not 
concern  Itself  with  trifles). 

[c]  Meaoonmllaaee  with  wnda- 
tory  statute. — ^Where  the  bond  was 
conditioned  as  required  by  the  stat- 
ute In  Its  origin^  form  instead  of  as 
required  by  an  amendatory  statute. 
It  waa  held  error  to  discharge  the 
attachment  after  giving  leave  to  file 
a  new  bond  such  as  the  statute  then 
In  force  required.  Wells  v,  Mc- 
Crady,  24  Okl.  295.  103  P  605. 

[d]  Ziaofc  of  authority  of  agent  to 
eaeonte  bond. — A  motion  to  quash  a 
writ  of  attachment  In  a  suit  by  a 
corporation,  on  the  ground  that  there 
Is  nothing  to  show  that  the  agent  ex- 
ecuting the  attachment  bond  had  au- 
thority to  do  so.  Is  Improperly  grant- 
ed, where  the  affidavit  upon  which  the 
writ  issued  shows  that  the  agent  waa 
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viit,**  or  in  the  eomplaint  in  the  action;**  that  a 
person  was  improperly  joined  as  a  defendant  in  the 
attachment  that  defendant  was  sued  by  the  initiaLB 
of  his  christian  uid  middle  names;*'  that  an  affi- 
davit for  publication  was  not  filed  separately  from 
the  affidavit  for  attaefamentj**  that  the  summons 
in  the  aetion  was  imgnlar  and  defective;"  that 
there  was  a  slight  ioconsistency  between  the  date 
of  the  summons  and  the  date  of  the  sheriff's  re- 
turn;*' that  the  attachment  affidavit  and  bond  were 
not  filed  on  the  day  shown  b^  the  reeord;'**  that 
the  notice  required  to  be  subjoined  to  the  summons 
to  be  personally  served  without  the  state  failed  to 
designate  the  day  on  which  the  order  for  substi- 
tuted service  was  made,  and  is  not  subscribed  by 
plaintiff's  attorney;"^  that  defendant  was  not  served 
with  a  copy  of  the  writ  in  the  manner  directed  by 
statute;'^  that  the  affidavit  was  not  affixed  to  the 
writ  at  the  time  when  the  writ  was  served  ;°*  that 
copies  of  the  eomplaint  and  affidavit  served  on  the 
person  from  whose  possessioa  the  property  was 
taken,  as  required  by  statute,  did  not  contain  the 
name  of  the  officer  before  whom  they  were  veri- 
fied;" that  there  was  an  abortive  attempt  to  serve 
process  on  a  nonresident  defendant that  the  clerk 


neglected  to  advertise  until  the  second  term  after 
the  writ  issued;'*  that  the  writ  was  prematoiel; 
returned  not  personally  served;"^  that  the  original 
bond  executed  in  compliance  with  the  fiat  of  the 
judge  authorizing  the  issue  of  the  writs  had  dis- 
amwared  with  the  ordinal  papers  in  the  case;" 
that  the  certificate  of  the  affidavit  and  of  the  a& 
knowledgment  and  l^roval  of  the  bond  was  nude 
in  the  name  of  the  clerk  by  his  deputy;"  or  tiut 
no  bill  of  MTticnlars  wu  anncOEed  to  the  origiul 
papers.*'  Where  a  part  of  the  debt  sued  for  is 
due  and  a  part  not  due,  and  the  affidavit  required 
by  statute  where  attachment  is  sought  for  a  debt 
not  due  is  not  filed,  the  writ  may  stand  as  to  the 
.part  due  and  be  dismissed  as  to  the  vnt  not  doe, 
but  it  cannot  be  quashed  on  motion.*'-  Where  pluit- 
tiff  in  bis  affidavit  for  attachment  unites  seferal 
causes  of  aetion,  some  of  which  are  stated  with  nif- 
fieient  precision  to  sustain  the  attachment  and 
some  dl  which  are  not  so  stated,  a  motion  to  va- 
cate the  attachment  in  toto  is  properly  denied;" 
but  defendant  may  move  to  reduce  the  amount  to 
be  secured  by  the  attachment  to  tiiat  involved  in 
the  causes  of  aetion  whieb  are  sufficiently  stated.*^ 
Appearance  of  defect  upon  face  of  proceedincL 


credit  clerk  of  plaintiff,  and  Imme- 
diately following  the  filing  of  the 
motion  plaintiff  filed  a  paper  declar- 
ing that  the  agent  had  authority  to 
execute,  and  ratifytns  his  act  In  so 
doing.  Moses  v.  Hayes,  36  App.  (D. 
C.)  194. 

ie]  Sxeovtion  oi  liond  l»y  plaintiff. 
.  plea  in  abatement  in  an  action  on 
an  attachment  bond,  not  denying  that 
the  suit  was  commenced  by  author- 
ity of  plalntlfT,  hut  seeking  to  abate 
the  action  because  the  bond  was  not 
executed  by  him.   Is  negatived  by 

filalntlffB  appearing  and  proaeeutlnr 
he  suit    Cove  v.  Uartin.  23  Uiss. 
688. 

48.  See  Carter  v.  (TBrran.  106  Ala. 
306,  16  8  894. 

[a]  Ulrtaka  m  to  ummt^Tt  1b 

not  sufficient  ground  for  dissolution 
that  the  writ  was  issued  for  a  larger 
amount  than  was  claimed  in  the  afll- 
davlt  and  account  Dawson  v.  Broyin, 
12  GUI  ft  J.  (Md.)  83. 

[b]  Error  «•  to  district  from 
wUob  Issued. — A  misstatement  In  the 
writ  regarding  the  Judicial  district 
from  which  It  Issued  does  not  call 
Ifor  a  vacation.  Standard  Cotton 
Seed  Oil  Co.  v.  Mathlson,  47  La.  Ann. 
710,  17  S  251. 

5c]  lcia«t»t«m«it  as  to  retnra. — 
A  misstatement  in  the  writ  as  to 
the  time  when  (Dandrtdge  v.  Stevens, 
20  Miss.  723),  (2)  or  the  court  to 
which  (Carter  v,  O'Bryan,  106  Ala. 
305,  16  S  894),  It  Is  returnable  does 
not  require  that  the  attachment  be 
vacated, 

[d]  The  omission  of  defendant's 
first  name  from  the  writ  does  not 
make  vacation  necessary.  Laws  v, 
McCarly,  I  Handy  191,  12  Oh.  Pec. 
(Reprint)  96.  See  also  Ferguson  v. 
Smith.  10  Kan.  396. 

[el  Bnperflnons  kTerments  in  the 
warrant  oi  attachment  do  not  require 
a  dissolution.  Fox  v.  Mays,  46  App. 
DIv.  1,  61  NTS  29B. 

[f]  Am  Ineozvsot  d^soitotlon  ot  the 
oavas  of  motion  alleged  In  the  affi- 
davit does  not  render  the  warrant  of 
attachment  so  fatally  defective  as  to 
call  for  a  vacation  where  a  good 
cause  of  action  is  alleged  in  the  affi- 
davit. Pox  V.  Mays,  46  App.  Dlv,  1, 
61  NTS  295. 

44.  Shepherd  v.  Shepherd,  61 
Misc.  418,  100  NTS  401  [aff  117  App. 
Dtv.  924  mem,  103  NTS  1141  mem] 
(holding  that,  where  the  complaint 
In  an  action  on  a  Judgment  as  well 
as  an  attachment  aflldavlt  alleged 
that  the  Judgment  was  rendered  by 


the  court  in  which  the  attachment 
suit  was  brought,  and  was  entered  on 
the  12th  day  of  December,  1896,  In 
the  office  of  the  clerk  of  the  court, 
the  attachment  was  not  subject  to  a 
motion  to  quash  because  It  was  not 
alleged  that  the  Judgment  hsd  been 
docketed  more  than  ten  years  before 
suit  brought,  aa  required  by  Code 
Civ.  Proc.  S  1913). 

[a]  VaUnro  to  show  property- 
subject  to  attMhmsnt. — An  attach- 
ment will  not  be  vacated  because  the 
complaint  In  the  action  does  not 
show  that  defendant  has  property 
within  the  state  subject  to  attach- 
ment Hemml  v.  Grover,  18  N.  D. 
678,  120  NW  661. 

4B.   Albers  v.  Bedell,  87  Ho.  183. 

48.  Daniels  v.  Taylor,  SI  Oh.  Clr. 
Ct  611  (holding  that  an  attachment 
will  not  be  set  aside  on  the  ground 
that  defendant  has  been  sued  by  the 
Initials  of  hla  christian  and  middle 
names  in  conformity  to  Gen.  Cod©  9 
11.259,  If  such  dealernatlon  is  that 
commonly  used  by  him  In  business 
transactions.  Is  the  only  one  by 
which  he  was  commonly  known,  and 
Indicates  who  Is  meant  thereby,  and 
In  such  case  It  Is  not  necessary  for 
the  verlflcaflon  of  the  petition  to  al- 
lege that  plaintiff  could  not  discover 
the  true  name  of  defendant,  or  for 
the  summons  to  contain  the  phrase 
"real  name  unknown"). 

47.  Raymond  v.  Nix,  6  Okl.  656,  49 
P  1110  (so  holding,  where  the  affidavit 
for  attachment  might  be  held  good 
also  as  an  affidavit  for  publication). 

4S.  Rtdenbaugh  v.  Sandlln.  14  Ida. 
472,  94  P  827.  125  AmSR  176  (holding 
that  the  vitality  and  efficiency  of  a 
writ  of  attachment  cannot  In  all  cases 
and  at  all  hazards  be  tested  by  the 
strength  of  the  summons  to  with- 
stand a  motion  to  quash,  and  where 
t\n  action  haa  been  commenced  by 
filing  a  complaint  and  the  Issuance 
of  a  summons  demanded  of  the  clerk, 
and  the  clerk  In  compliance  there 
with  Issues  what  purports  to  be  a 
summons  and  thereafter  Issues  a  writ 
of  attachment,  the  latter  writ  will  not 
be  quashed  merely  because  the  sum- 
mons was  irregular  or  In  some  re- 
spects falls  to  comply  with  Rev.  St. 
ri887]  S  4140.  prescribing  the  re- 
quirements of  a  summons);  Thomp- 
son  V.  Tllden,  24  Misc.  B13.  63  NTS 
920  (holding  that  an  attachment 
should  not  be  vacated  because  the 
summons  failed  to  state,  as  required 
by  statute,  the  county  where  plaintiff 
desired  the  trial  to  he  had). 


49.   Cureton  v.  Dargan.  12  S.  C.  1«. 

BO.    Shelp  v.  Price,  3  Pa.  Super.  1. 

Bl.  Orvls  V.  Lambeau.  Mc<iirty 
ClvProc  (N.  T.)  250  (so  holding  upon 
the  ground  that  a  warrant  of  attach- 
ment may  accompany  the  issue  of  the 
order  for  substituted  service,  and 
thus  precede  the  defects  mentioned 
in  the  text,  and  be  valid  until  i 
failure  to  serve  the  aammons  wlHila 
the  proper  time). 

63.  Maverick  v.  Duffee,  1  Ala.  431. 
434  (the  court  remarking  "that  tb« 
only  mode  by  which  advantage  can  be 
claimed.  Is  by  motion  to  set  aside  I  be 
service  for  Irregularity,  which  cao 
be  granted  In  the  exercise  of  a  soand 
discretion.  If  It  is  necessary  to  pre- 
vent an  injury  to  the  defendant  or 
to  advance  the  Justice  of  the  cansa^). 

58.  Simpson  v.  Oldham,  2  Plna 
(Wis.)  461.  2  Chandl.  129. 

84.  Hasnrette  v.  Richard  Carle 
Amusemont  Co.,  49  BClsc  604.  ftt  NTS 
1109. 

BS.  Kennard  v.  HollenbecdC  IT 
Nebr.  862.  22  NW  771. 

56.    Ctery  v.  Lewis,  6  N.  J.  U  994. 

B7.  Paddock  v.  Smith,  1  Mich.  N. 
P.  114  (holding  that  whore  a  sheriff 
returns  a  writ  of  attachment  "not 
personally  served"  before  the  **re- 
turn  d);y,"  and  plaintiff  within  thlrtr 
days  after  the  'Tetum  day"  gives  no- 
tice bv  advertisement  as  provided  by 
§  4769.  and  subsequently  files  his 
declaration  In  the  case,  «rter  making 
proof  of  such  publication,  the  writ 
will  not  be  quashed  or  dlamisrod  nor 
the  subsequent  proceedings  set  aside 
In  consequence  of  such  premature  re- 
turn, nor  by  reason  of  a  defective 
Jurat  to  the  affidavit  of  piUillcatloD. 
when  It  Is  satisfactorily  explained  at 
the  time  the  motion  is  heara.  mo  that 
It  may  be  corrected). 

B8.  Oribble  v.  Ford,  (Tenn.  Ch.  A) 
53  SW  1007. 

69.  Anderson  v.  Kanawha  Coal  Oo. 
13  W.  Ta.  526  (the  order  of  atta^ 
ment  being  properly  attested  by  the 
clerk,  and  reciting  that  idalntlfl  had 
filed  affidavit  and  given  bond  ns  re- 
quired by  law.  and  there  b^ng  no 

Eroof  that  either  the  affidavit  or  the 
ond  was  fanltsr)- 

60.  Pharr  v.  Bstey  Piano^  •te«  Co. 
7  Oa.  A.  262,  <6  SB  618. 

61.  Hubbard  V.  Haley,  96  Wis.  STS. 
71  NW  1036. 

ea.  Wilson  V.  Barfooor.  21  Moot 
176,  63  P  316:  Netter  v.  Treatoe 
Whisk  Broom  Worka.  140  App.  Div- 
287,  126  NYS  141.   

68.   Natter    v.     Tronton  Wlilak 


For  lata*  caats.  aerslepm^nta  and  oluuvM  in  the  law  see  cumulatlva  Annotatlona,  same  title,  pace  and  not*  numbsr. 
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Altbongh  the  irregnlaritiee  which  warrant  a  disBO- 
Intioo  of  the  writ  will  nsually  appear  on  the  face 
uf  tlie  affidavit  or  undertaking  to  procure  attach- 
ment, or  by  comparison  with  tUe  summons  and  com- 
plaint,** it  is  not  essential  that  this  should  be  the 
use;  but  defects  or  irregalarities  which  are  not 
so  apparent  may  be  shown." 

The  fact  that  a  defect  in  tiw  proceedings  has  been 
cored  before  a  hearing  on  a  rule  or  motion  to  dis- 
solve the  attachment  beeanse  of  such  defect  has 
been  held  sufficient  to  preclude  a  dissolution  for 
that  reason.** 

Joaior  attaching  creditors,  although  entitled  to 
intervene,  cannot  defeat  a  prior  attachment  by 
showing  mere  irregularities  which  were  waived  by 
the  debtor  himself,*'  and  can  only  set  ap  fraud  or 
eoDoaion  by  which  they  have  been  prejudiced,**  or 
nieb  imperfections  as  render  the  proeeedings  void.** 


992]  12.  Errors  or  Variance  as  to  Amount  of 
Claim.  Although  it  is  ordinarily  required  that  the 
affidavit  to  procure  an  attachment  shall  state  the 
amount  of  attaching  plaintiff's  claim/"  it  is  not  a 
sufficient  ground  for  the  vacation  of  an  attachment 
that  the  writ  was  issued  for  an  amount  larger  than 
the  attaching  creditor  was  really  entitled  to  recover 
of  defendant,^^  although  it  has  been  held  that,  where 
a  writ  of  attachment  issues  for  the  whole  amount 
claimed  in  several  causes  of  action  included  in  the 
same  petition,  and  afterward,  and  before  trial,  some 
of  such  causes  of  action  are  dismissed  by  plaintiff) 
a  motion  to  dissolve  the  attachment  should  be 
granted.^'  While  a  variance  between  the  affidavit 
for  attachment  and  the  writ  issued  thereon  as  to 
the  amonnt  claimed  has  been  held  to  be  a  fatal  de* 
feet,'*  it  is  not  a  ground  for  onashing  an  attach- 
ment that  the  petition  elaimed  a  greater  amount 


Broom  Works.  HO  App.  DIv.  287,  125 
S73  141. 

M.  Kohler  v.  AgasBts,  99  Cal.  9, 
St  P  741.  See  also  Selbels  v.  North- 
ern Cent.  R.  Co.,  HO  8.  C  133,  SI  BE 

Hi,  It  L.RANS  leae. 

a.  See  cases  Infra  this  not«.  But 
compare  Cooper  v.  Reeves,  13  Ind. 
53:  Reed  v.  Buck,  32  WklyNC  (Pa.) 

m. 

[a]  A  dsfsot  1&  til*  short  BOt*  re- 
quired by  statute  as  a  substitute  for 
tlie  declaration,  which  would  be  fotal 
on  demurrer.  Is  a  good  ground  for 
quashing  the  attachment.  Hlrsh  v. 
Thurber,  &4  Md.  210. 

[bl  An  Illegal  latMrobasn  of  trial 
InMtoes  has  been  held  to  lurniah  a 
ground  for  quashing  the  attachment. 
Wells  V.  Mansur.  52  Vt.  239. 

[cj  Til*  vaaiitliorlsed  mbatltiitloiL 
of  aaotber  defendant  In  place  of  the 
original  one  would  Justify  a  quashing 
of  the  writ.  Mllledgevllle  Ufg.  Co. 
T,  Rives,  44  Qa.  479. 

[d1  A  writ  of  attaolunent  against 
•xacntOTS  commanding  a  ahenflT  to 
attach  the  defendants  hy  "their" 
(roods  and  chattels,  lands,  etc..  Is  de- 
fective and  win  be  quashed.  Haight 
V.  Bergh.  16  N.  J.  L.  183. 

{e]  It  is  not  an  Improper  meml 
of  an  aotkm,  contrary  to  the  statu- 
tory  provision  which  forbids  a  plain- 
tiff upon  dlamisstng  a  suit  to  renew 
It  at  tlio  same  term  of  court,  where 
ptalntifC  brought  a  suit  by  attach- 
ment for  a  different  amount,  and 
there  is  nothing  in  the  record  to  show 
that  the  cause  of  action  was  the 
same  aa  In  the  suit  which  had  been 
dismissed.  Baldwin  v.  Conger,  17 
Iflsa.  616.  ^ 

[f1  OMifMrion  of  MBTor.— Where 
plaintiff  Itad  levied  two  attachments, 
a  statement  by  his  counsel  that  he 
claims  nothing  under  the  second  writ 
Is  a  confession  of  error,  and  the  writ 
should  be  discharged.  Kuebn  v. 
Paronl,  20  Nev.  203,  19  P  273. 
SSL    Hallowell  v.  Tenney  Canning 

y*..  1<  Pa.  Super.  60.   

[a]  ApvUeatlon  of  rule. — Where 
:>]ainttfr  in  a  foreign  attachment  flies 
in  affidavit  of  cause  of  action  which 
s  defective  In  not  stating  Jurlsdlc- 
ional  facts  as  to  nonresldence  of 
lefendant.  and.  after  the  rule  has 
>een  once  on  the  argument  list  and 
■ontlnued  without  a  hearing,  plaln- 
ilT  flies  a  second  affidavit  of  cause 
t  action  Identical  with  the  flrst,  with 
he  exception  of  an  additional  aver- 
lent  as  to  nonresldence  of  defend- 
nt.  the  court  is  bound  to  consider 
be  second  affidavit,  and  it  In  not 
rtthln  its  discretionary  power  to  dis- 
olve  the  a.ttachment  because  of  the 
isufBelency  of  the  first  affidavit, 
talloweli  V.  Tenney  Canning  Co.,  19 
■a.  Super.  60. 

87.  Standard  Impl.  Co.  v.  lAnslng 
i^agon   Works,  58  Kan.  126,  4S  P 

J8. 

[a]   mm  rol*  has  been  avtfUsd 

rhere  Junior  creditors  set  up  that 


the  debt  which  was  alleged  to  be 
for  goods  sold  and  delivered,  was  in 
fact  evidenced  by  promissory  notes 
not  due.  the  justice  of  the  demand 
being  unquestioned.  Standard  Impl. 
Ca  T.  Lansing  Wagon  WoAs.  68 
Kan.  125,  48  P  eS8. 

[b]  Amendnunt  of  proessefigsn 
An  interpleader  cannot  complain  of 
the  court  amending,  at  request  of 
plaintiff,  the  petition,  affldavlt,  bond, 
writ,  and  sheriff's  return,  since  his 
interplea  Is  a  separate  proceeding, 
and  since  he  must  recover  on  the 
strength  of  his  own  title.  Glover, 
etc..  Comma.  Co.  v.  Abilene  Milling 
Co.,  136  Mo.  A.  365,  116  SW  1112. 

[c]  Amnidxaent  of  r«nini.^Inter- 
vcners  In  attachment  proceedings, 
claiming  ownership  of  the  property 
under  a  transfer  by  defendant  after 
the  attachment,  could  only  question 
the  validity  and  justness  of  plain- 
tiff's debt,  and  where  that  was  estab- 
lished by  the  verdict,  and  the  prop- 
erty was  levied  upon  as  shown  by  the 
return,  they  could  not  complain  of 
the  court's  action  In  permitting  an 
amendment  to  the  return,  showing 
the  day  on  which  It  was  levied.  Mc- 
Lane  v.  Ktrby,  64  Tex.  Civ.  A.  113, 
116  SW  118. 

68.  Port  Wayne  First  Nat.  Bank 
V.  Ft.  Wayne  Artificial  lee  Co.,  lOB 
La.  13S,  £9  S  879. 

ee.  Wichita  Nat  Bank  v.  Wichita 
Produce  Co.,  8  Kan.  A.  40,  E4  P  11. 

ta]  XRsnlarlties  renderlaf  pro- 
ossdlngs  sobjeet  to  oollatsral  attsek. 
— ^A  person  who,  under  Wilson  Rev. 
A  Annot.  St  (1903)  I  4244,  Intervenes 
and  claims  the  property,  can  attack 
the  proceedings  for  only  such  Irregu- 
larities as  would  render  the  same 
subject  to  attack  In  an  independent 
collateral  action.  Ballew  v.  TottnJ^ 
24  OKI.  18S,  103  P  623.  23  LRANS 
1084  and  note. 

70.  Showing  in  afSdsvlt  as  to 
claim  or  Indsbtednsss  see  supra  !§ 
192-20C. 

71.  Oa. — Brewer  V.  AJnsworth,  32 
Ga.  487. 

Ida. — Finney  v.  Hoore,  9  Ida.  284, 
74  P  869. 

Md.— D'Beblan  v.  Oola,  64  Md.  262, 
21  A  275. 

N.  T. — Guarantee  Say.,  etc.,  Co.  v. 
Moore,  35  App.  Div.  421.  64  NTS  787. 

Tex. — Byrne  v.  Lake  Charles  Ptrnt 
Nat  Bank,  20  Tex.  Civ.  A.  194.  49  SW 
708;  Woldert  v.  Nedderhut  Packing 
Provision  Ca,  18  Tex.  Civ.  A.  602,  46 
SW  378. 

[a]  COaim  of  svsU  excess  in  In- 
tsrest^— The  fact  that  there  Is  a 
small  amount  of-  Interest  In  plain- 
tiff's claim  In  excess  of  that  to 
which  he  is  entitled'  is  not  a  suffi- 
cient ground  on  which  to  guash  an 
Attachment  Hereford  Cattle  Co.  v. 
Powell.  18  Tex.  Civ.  A;  496,  3«  8W 
1033. 

rb]  JUUrncnt  for  amonnt  pre- 
vlowdr  tenaersd< — ^Where,  in  a  suit 
against    a    foreign  '  corporation  In 


which  Its  property  has  been  attached 
and  afterward  released  by  a  bond 
under  the  statute,  defendant  makes 
a  defense  and  a  personal  decree  is 
rendered  against  It  for  an  amount ' 
which  It  has  previously  tendered  on 
the  demand  set  up  In  the  bill,  but 
not  paid  Into  court.  It  Is  error  to  dis- 
miss the  attachment  and  release  the 
bond.  Dudley  v.  Chicago,  etc.,  R.  Co., 
68  W.  Va.  604,  62  SB  718,  112  AmSR 
1027,  8  LRANS  1135. 

Cc]  Adoption  of  Inuproper  ueasnre 
of  damages.— <1)  In  New  York  It  is 
held  that  where  plaintiff  has  claimed 
too  much  by  adopting  an  improper 
measure  of  damages,  the  attachment 
must  be  vacated.  Thorn  v.  Alvord,  82 
Misc.  456,  66  NTS  6S7  tall  64  App. 
Dlv.  688  mem,  67  NTS  1147  mem] 
(holding,  however,  tltat  where  a  note 
as  set  out  in  an  attachment  proceed- 
ing was  to  be  paid  in  a  year,  with  In- 
terest at  eight  per  cent  until  paid, 

"payable  ,  and  If  not  so  paid  to  be 

compounded,"  and  the  warrant  of  at- 
tachment called  for  the  amount  of 
the  note,  with  Interest  compounded 
from  the  maturity  thereof,  this  was 
not  sufficient  to  warrant  a  dissolution 
of  the  attachment,  as  calling  for  a 
larger  sum  than  that  due  plaintiff); 
Smith  V.  Swenson,  26  Misc.  151,  68 
NTS  783:  Golden  Gate  Co.  v.  Jackson, 
14  AbbNCas  (N.  TJ  823  (holding 
that  where  plaintiff  sued  for  the 
contract  price  of  certain  goods  on 
the  seller's  failure  to  receive  and  pay 
for  them,  without  any  allegation  that 
the  goods  sold  were  to  be  manufac- 
tured, an  attachment  claiming  as 
damages  the  contract  price  Instead 
of  the  difference  between  the  con- 
tract price  and  the  market  price  must 
be  vacated).  (2)  In  Rhode  Island 
the  only  authority  for  dissolving  an 
attachment  on  real  estate  under 
Gen,  L.  o  268  |  10,  allowing  the  court 
to  which  the  writ  Is  returnable,  in 
case  the  damages  laid  therein  are 
excessive,  or  the  property  attached 
greatly  exceeds  in  value  such  dam- 
ages, to  release  a_portlon  of  the 
property.  Wood  v.  Watson,  20  R.  I. 
223,  37  A  1030. 

72.  Greenwood  First  Nat  Bank  v. 
Van  Dorcn.  68  Nebr.  142,  93  NW  1017. 

74.  Woodley  v.  Shirley.  Minor 
(Ala.)  14;  Pinch  v.  McVean.  6  Cal.  A. 
272,  91  P  1019;  Sanger  v.  Texas  Gin. 
etc,  Co.,  (Tex.  Civ.  A.)  47  SW  740; 
Moore  v.  Corley.  (Tex.  A.)  16  flW 
787.  Compare  Birod  v.  Rice,  (Tex. 
Civ.  A.)  99  SW  733. 

[a]  ninstmtlon. — Under  Code  Civ. 
Proc.  I  640,  providing  that  the  writ 
of  attachment  must  require  the  sher- 
iff to  attach  as  tnuch  of  defendant's 
property  "as  may  be  sufficient  to 
satisfy  the  plalntlfTs  demand,  the 
amount  of  which  must  be  stated  In 
conformity  with  the  complaint,"  the 
basis  for  a  writ  of  attachment  is  the 
affidavit  therefor,  which  must  spe- 
cifically state  the  amount  of  the  in- 
debtedness; and,  where  &  complaint 
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than  that  for  whieh  the  writ  of  attaehmeni  is  ia- 
sned/*  for  plaintiff  is  not  bound  to  attach  for  the 
foil  amount  of  his  elaim.^' 
[(  993]   13.  Variance  aa  to  Obancter  of  UahO- 

i^.  It  has  been  held  that  where  an  attachment  is 
issued  on  an  alleged  indebtedness)  and  the  evidence 
shows  that  the  indebtedness  was  not  joint,  the  pro- 
ceeding mast  be  quashed.^' 

[%  994]  14.  Improper  Levy.  While  the  fact  that 
property  was  improperly  levied  on is  ground  for 
settii^  aside  the  levy/"  it  is  not  a  sufficient  ground 
for  setting  aside  the  writ  of  attachment  itself.^' 

995]  16.  Payment  of  Debt.  A  statute  author- 
izing a  junior  attaching  creditor  to  dispute  a  prior 
attachment  on  the  ground  that  the  sum  demanded 
in  the  first  suit  was  not  justly  due,  or  was  not  pay- 
able when  the  suit  was  commenced,  and  authoriEing 
him  to  file  a  petition  of  intervention  in  the  same 
suit,  does  not  authorise  such  intervention  on  the 
ground  that  the  debt  of  the  senior  creditor  has  been 
paid  subsequently  to  the  commencement  of  the 
suit.*" 

996]  16.  Tender.  A  tender  by  defendant  be- 
fore suit  was  broi^ht  of  the  amonnt  of  the  de- 


cree, except  the  interest^  is  no  ground  for  dis- 
charging the  attachment  and  declaring  the  bood  le* 
leased,  where  ao  money  has  been  paid  into  conrt" 

[i  997]  17.  Offer  of  Secnrity.  An  attachment 
issued  because  defendant  made  a  mortgage  on  land 
with  intent  to  defrand  his  creditors  wUl  not  be  va- 
cated because  defendant  offers  to  give  the  attach- 
ing creditor  a  further  mortgage  on  the  land.*' 

[$  998]  18.  Concurrent  Attempt  to  Enforct 
Other  Security.  It  is  not  suffieient  ground  for  dis- 
solving an  attachment  that  a  proceeding  is  pend- 
ing to  foreclose  a  chattel  mortgage  securing  the 
claim  sued  on,*"  or  that  plaintiff  seeks,  in  the  sane 
proceeding,  to  foreclose  a  lien  on  property  held  as 
seeurity  for  the  claim,  where  the  security  is  insuf- 
ficient." 

[i  999]  19.  Lack  of  Interest  in  AtUched  Pzop- 
erty.  As  a  defendant  in  attachment  cannot  ordi- 
narily be  injured  by  a  seizure  under  the  writ  of 
property  which  he  does  not  own,  the  courts  have, 
as  a  rule,  considered  the  fact  that  defendant  in  at- 
tachment has  no  interest  in  the  property  levied 
on  insnfScient  to  warrant  a  vacation  of  tiie 
attachment.*^  But  where  attachment  was  resorted 


In  an  action  on  notes  set  out  the 
notes,  and  demanded  judgment  for 
the  principal  with  Interest  according 
to  their  terms,  and  the  affidavit  for 
attachment  stated  the  amount  of  the 
Indebtedness  to  be  the  principal  of 
the  notes  "besides  interest,"  and  the 
writ  of  attachment  recited  the 
amount  claimed  in  the  complaint,  the 
writ  was  Issued  for  an  amount  In 
excess  of  the  amount  Imported  by 
the  affldAvit,  and  was  properly  dis- 
solved on  motion.  Finch  v.  McVean, 
6  Cal.  A.  272,  91  P  1019. 

74.  Evans  v.  Lawson,  64  Tex.  199; 
Joiner  v.  Perkins,  69  Tex.  300;  Smith 
V.  Uather,  (Tex.  Civ.  A.)  49  SW  267. 
See  also  Hughes  v.  Foreman.  78  111. 
A.  460  (holding  that  defendant  could 
not  take  advantage  of  a  variance  be- 
tween the  amount  of  damages  stated 
in  the  declaration  and  the  affidavit, 
unless  the  declaration  counted  upon 
a  dllTerent  cause  of  action);  Netter 
V.  Trenton  Whisk  Broom  Works,  140 
App.  r>lv.  287,  126  NTS  141. 

[a]  TlMM  was  held  to  ba  bo  -rad- 
•SM  between  an  affidavit  claimins  a 
certain  antount  for  rent  of  land  and 
a  declaration  on  a  twnd  executed  by 
defendant,  where  it  did  not  appear 
but  that  the  bond  was  for  tlie  pay- 
ment of  rent  Perkerson  v.  Snod- 
grass,  85  Ala.  187,  4  8  7fi2. 

75.  Dwyer  v.  Testard,  6S  Tex.  432. 

76.  Cox  V.  Henry.  113  Oa.  2&9,  88 
SB  856;  Boyd  v.  Wolff.  88  Md.  S41,  41 
A  897. 

77.  Xaiuier  of  levy  see  supra  S! 

424-449. 

78.  Befeots  In  and  objeotlona  to 
levy  see  supra  ||  470-476. 

79.  Oallun  v.  Weil,  116  Wis.  236, 
92  NW  1091.  Compare  Oliver  v.  Kin- 
ney, 173  Ala.  693.  66  S  203  (holding 
that,  although  Code  [1907]  j  2964. 
provides  that  an  attachment  Issued 
without  affidavit  and  bond  may  be 
abated  on  defendant's  pleas,  the  lien 
could  be  destroyed  for  other  reasons, 
aa  by  showing  that  there  had  been 
no  lawful  levy). 

[a]  Tmtj  oa  Indlvldnal  propetty 
In  process  «nln«t  vartners,p— It  is 

no  ground  for  dissolving  an  attach- 
ment levied  against  two  partners,  on 
Diotlon  of  one  of  them,  that  the  prop- 
erty attached  was  his  Individual 
property,  that  he  was  not  a  partner, 
and  that  he  did  not  owe  the  debt. 
Rosenberg  v.  Burnsteln.  60  Minn.  18, 
•1  NW  684. 

[b]  ^vy  on  partnership  property 
In  anit  aamlnat  indlvldnal* — An  at- 
tachment levied  upon  partnership 
property  will  not  be  quashed  because 
the  suit  Is  brought  against  one  of 


the  partners  Individually.  Curran  v. 
W.  W.  Kendall  Boot,  ato.  Co..  8  N. 
M.  417,  45  P  1120. 

[c]  Olzounstanoea  uder  whioh 
xeleasa  of  property  fzom  attaohoMnt 
improper. — A  father.  In  contempla- 
tion of  the  marriage  of  his  daughter, 
executed  a  deed  conveying  railroad 
mortgage  bords  In  trust  to  apply  the 
Income  to  the  daughter  for  life,  and 
to  dispose  of  toe  fund  on  the 
daughter's  death  as  directed  by  her 
will.  The  daughter  executed  a  will 
leaving  all  her  property  to  her  hus- 
band. The  will  was  admitted  to  pro- 
bate, and  the  lower  court  erroneous- 
ly awarded  to  the  husband  one  third 
of  the  bonds  In  his  own  right  and 
two  thirds  as  guardian  of  his  two 
infant  children.  Instead  of  giving  the 
husband  absolute  title  to  all  the 
bonds,  and  the  bonds  were  registered 
fn'  the  name  of  the  children  and 
placed  in  the  custody  of  a  third  per- 
son. It  was  held  that  the  bonds,  at- 
tached by  creditors  of  the  husband, 
should  not  be  released  from  the  at- 
tachment on  the  ground  that  the 
court  could  not  render  a  Judgment 
under  which  the  bonds  oould  be  sold 
under  execution  with  safety  to  the 
third  person,  and  the  action  of  the 
court  in  giving  the  husband  absolute 
title  should  be  without  prejudice  to 
the  rights  of  the  attaching  creditors. 
De  Beam  v.  De  Bearn,  li5  Md.  668, 
81  A  223,  36  LRAN8  421. 

80.  Moors  V.  Ladenburg,  178 
Mass.  272,  69  NE  676. 

81.  Dudley  V.  Chicago,  etc.,  R.  Co.. 
58  W.  Va.  604,  62  SB  718,  112  AmSR 
1027.  3  LRANS  1136. 

88.    Taylor  v.  Kuhuke,  26  Kan.  132. 

83.  Pech  Mfg.  Co.  v.  Groves,  6  S. 
D.  504,  62  NW  10». 

84.  Shedd  T.  UeConnell,  18  Kan. 
594. 

88.  Ala. — ^Bxchange  Nat  Bank  v. 
aemenL  109  Ala.  270,  19  8  814;  Sims 
V.  Jacobson,  &1  Ala.  186;  King  v. 
Backs,  11  Ala.  217. 

Kan.— Ultobell  Skinner.  IT  Kan. 
663. 

Minn. — ^Davidson  v.  Owens,  6  Minn. 
69. 

Nebr. — Kneeland  v.  Welgley,  76 
Nebr.  276,  281.  107  NW  674  [clt  CycJ; 
MoCord,  etc,  Co.  v.  Bowen,  61  Nebr. 
247,  70  NW  960;  KounU  v.  Scott,  49 
Nebr.  268,  68  NW  479:  Darat  v.  I«vy, 
40  Nebr.  693,  68  NW  il30. 

N.  J. — Woods  T.  Southern  Llfe^  etc., 
Co.,  93  A  S7S. 

N.  T.— Kelly  Baker,  26  App.  Dlv. 
217,  49  NTS  971;  Vogalman  v.  Lewlt. 
48  Misc.  625,  96  NTS  307;  Herman  v. 
Bailey,  20  Misc.  94,  4S  NTS  88  [aS 


48  NTS  11651;  McKlnlay  y.  Fowler, 
67  HowPr  388. 

N.  C. — Fouahee  v.  Owen.  122  N.  C 
860.  29  SE  770. 

r*.  D. — Thomley  v.  Lawbaugh.  141 
NW  348,  849,  47  LRANS  1127  and 
note  [quot  Cyc]. 

Oh. — Langdon  v.  Conklin,  10  Oh.  St 
489;  Bernard  v.  Schwarts.  22  Oh.  Clr. 
Ct  147,  12  Oh.  Clr.  Dea  183;  Cleve- 
land Sierra  MIn.  Co.  v.  Sears  Union 
Water  Co.,  4  Oh.  Dec  (Reprint)  203, 
1  ClevLRep  117;  Emerson  v.  Itore,  3 
Oh.  Deo.  (Reprint)  348,  2  WestL 
Month  480. 

Or. — Wlnnemucca  Bank  Mal- 
laney,  29  Or.  26S,  46  P  796  (wh«^ 
defendant  moved  to  dissolve  ao  at- 
tachment on  the  ground  that  the  at- 
tached property  belonged  to  his  wife, 
and  It  was  held  that  the  statute  au- 
thorizing defendant  to  move  for  a 
discharge  expressly  excluded  eases 
where  the  cause  of  action  and  the 
ground  for  attachment  ware  the 
same). 

Pa.— Miller  v.  Paine,  2  Kulp  804. 

S.  C. — Hetta  v.  Piedmont,  etc.  U 
Ins.  Co.,  17  a  Gl  120  (holding  that  a 
debtor  cannot  move  to  dissolve  «a 
attachment  on  the  ground  that  the 
property  did  not  belong  to  him  at  the 
time  of  the  attachment,  and  there  Ls 
no  greater  reason  why  this  prlvUege 
should  be  granted  to  a  third  penoa 
[olt  Drake  Attachm.  |  4171). 

S.  D. — Quebec  Bank  v.  OUTCll,  1 
8.  D.  372,  47  NW  397. 

Wyo. — Beeman.  etc.  Mercantile  Co. 
v.  Sorenson,  16  Wyo.  460.  460,  89  P 
745,  1135  [clt  Cyel. 

See  Wise  v.  Ferguson.  (Tox.  Clt- 
A.)  138  8W  816. 

Compare  Ifarsen  v.  Richards,  43 
Utah  196,  134  P  583  (holdlns  thaL 
where  a  claimant  of  attach&cl  prtw- 
ertv  made  a  deposit  to  secure  platn- 
tltrs  recovery  and  obtain  the  rolessi 
of  the  property,  the  court  had  no 
jurisdiction,  pending  the  suit,  to  dis- 
charge the  attachment  and  release 
the  deposit  on  a  motion  stipportsi 
by  affidavits  that  the  proper&  at- 
tached and  the  deposit  b«<mnd  to 
the  claimant  and  not  to  tfao  atta^ 
ment  defendant). 

Contra  Rhine  v.  Ijtwwood.  10  Ia 
Ann.  685  (holding  that  defaadaat 
must  show  his  lack  of  Interest  vUft 
reasonable  certainty);  KIIpatrtdE  v. 
O'Cronnell,  62  Md.  403;  Gardner  v. 
James,  6  R.  T.  235  (where  the  defc 


was  set  up  In  a  plea  In  abatement). 

ia]  XMk  of  interest  of  omm  ee> 
endant.^ — Tt  is  no  ground  for  iO^ 
solving  an  attachment  issued  agalsal 
two  or   more   defendants    that  tte 
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to  in  order  to  obtain,  junsdietioo,  a  nonreai- 
dent  defendant  has  been  allowed  to  show  bia 
lack  of  interest  in  the  property  attached  for  the 
purpose  of  ousting  the  court  of  jurisdiction.^' 

1000 J  20.  Frop«rty  Not  Subject  to  Attach- 
meiit  It  ia  usually  not  a  sufficient  ground  for  dis- 
solving a  writ  of  attachment  that  the  property  levied 
on  thereunder  was  not  legally  subject  to  seizure 
under  the  writ." 

[i  1001]  0.  Effect  of  Appearance  as  Discharge 
of  Attacfajaent.  The  early  theory  of  foreign  at- 
tachment made  its  purpose  to  compel  an  appearance 
sad,  taken  in  conjunction  with  the  obsolete  prac- 
tice of  requiring  bail  to  complete  an  appearance, 
this  gave  some  weight  to  the  argument  that  appeal- 


property  levied  on  la  the  indtvldual 
property  of  one  of  them  alone.  Mc- 
Donald T.  Marquardt.  52  Nebr.  820, 

;j  NW  28S. 

[b]   til*  wistMM*  of  a  mmttpm* 

on  the  attached  property  fa  no  groond 
toe  the  dissolution  of  an  attachment, 
but  tnorely  entitles  the  mortiraBee  to 
intezTMM.    Bear  v.  Cohen.  65  N.  C 

Ml. 

as.  Schlater  t.  Broaddus,  3  Uart. 
N.  8.  (Ia.)  S21;  Greenwood  Grocery 
Co.  V.  Canadian  County  Mill,  etc.,  Co., 
7!  S.  C.  450.  45S,  52  SB  191.  110  Am 
3R  627,  2  LRANS  79,  5  AnnCas  261 
[clt  Cyo];  Harris  v.  Taylor.  S  Sneed 
(Tenn.)  586,  67  AmD  676.  Contra 
Bxchanee  Nat.  Bank  v.  Clement,  109 
Ala.  ZTO.  19  8  814;  Vogelman  v. 
L«wlt.  48  Misc.  626,  96  NTS  207; 
Thornley  v.  Lawbaugli,  (N.  D.>  148 
NW  348,  47  L.RAN3  1127  and  note; 
South  I>akota  Commercial  Assoc  r. 
Ramsey,  34  S.  D.  48,  147  NW  75. 

87.  Ida.— Mason  v.  Ueuallen,  4 
Ida.  415,  39  P  1117. 

N.  T. — Herman  v.  Bailer,  20  Misc. 
94.  45  NTS  88  [aff  43  NTS  11561. 

Pa. — Mechanics'  Nat.  Bank  v.  Min- 
ers' Bank,  13  WklyNC  615. 

Utah. — Northwestern  Wheel,  etc, 
Co  V.  Salt  Lake  City  Cooper  Wtg.  Co.. 
11  Utah  404,  40  P  702.  „ 

Waah. — Holnnan  t.  Cooi>er,  48  Wash. 
24,  92  P  781. 

But  compare  McLaren  T.  Hall.  26 
Irwa  297  (where  It  was  8un«Bted 
that  exemption  of  the  attached  prop- 
erty would  be  a  BUflloient  ground  for 
dlflBOlvlng  the  attachment,  although 
fn  the  case  at  bar  the  facts  showlns 
the  property  to  t>e  eotempt  were  not 
sufflclent  to  justify  dlasolutloD);  L«- 
dor  T.  Baker,  39  N.  J.  L.  49  (where 
an  attacliment  was  levied  on  a  sum 
of  money  In  the  hands  of  the  state 
treasurer  and  alleaed  to  be  due  from 
the  state  to  defendant  In  attachment, 
and  It  was  held  that  the  fund  could 
not  be  attached,  and,  no  other  prop- 
erty having  been  attached,  that  the 
writ  had  nothing  to  rest  upon  and 
should  be  quashed);  Brenlaer  v.  Su- 
preme Council  R.  A.,  141  N.  C.  409. 
53  SB  836.  7  LRANS  235  (holding 
that  where.  In  an  aotlon  against  a 
foreign  assessment  insorance  society, 
funda  In  the  hands  of  a  collector 
were  attached  and  the  society  claimed 
that  such  funds  were  trust  funds 
held  by  it  for  the  benefit  of  the 
widows,  etc,  of  deceased  members, 
and  were  therefore  not  subject  to  at* 
tachment,  the  society  In  Its  capacity 
as  trustee  was  entitled  to  raise  such 
question  by  motion  to  dlsmiaa  the  at- 
tachment). 

^(a1  JMf  endant  eaaaet  haw  Um  at- 
tseliiBemt    dlsdutnTMl   ea  a  aurtioa 

based  on  the  property  being  exempt 
from  setmre  under  the  writ.  Hey- 
tag  Roane,  34  S.  D.  90,  147  NW 
269:  Culhane  Adjustment  Co.  v.  Far- 
r»nd,  M  S.  D.  87,  147  NW  271;  Hol- 
man  v.  Cooper,  48  Wash.  24,  92  P 
781. 

[b]    An  tuproper  levy  on  realty. 

not  subject  to  seizure,  as  well  as  on 
Personalty,  1b  not  ground  for  vacat- 
ing the  attachment.   Me^anlcs'  NaU 


Bank  V.  Miners'  Bank,  IS  WklyNC 
iPa.)  515. 

fo]  The  exeniptloii  of  a  porMom 
of  the  property  attached,  under  the 
homestead  laws,  affords  no  ground 
for  vacsatlnr  the  attachment  Pech 
Mfr.  Co.  T.  Orovaa,  6  8.  D.  604,  63 
NW  109. 

[d]  Mgfct  to  mil  iilluM  aooniaff 
after  levy*— An  attachment  against 
an  unmairlad  man  will  not  be  dis- 
solved because  after  the  attachment 
was  aerred  defendant  married  and 
claimed  his  exemption.  Bradley  v. 
Wacker,  13  Oh.  CIr.  Ct.  630,  T  Oh.  Clr. 
Dec.  565. 

88.  Garrett  t.  Tlnnen,  8  Miss.  465; 
Tiemans  v.  Schley,  2  Leigh  (29  Va.) 
25  (holding  that  under  the  revised 
statutes  of  Virginia  of  1819.  provid- 
ing that  a  nonresident  defendant 
could  have  an  attachment  discharged 
by  appearing  and  giving  security,  the 
attachment  was  dissolved  when  such 
defendant  was  allowed  to  appear  and 
file  his  answer  without  giving  the 
usual  securlt)'). 

89.  111.— <k>nn  V.  Caldwell.  6  IlL 
531;  Martin  v.  Dryden,  6  111.  187. 

Md. — Lambden  v.  Bowie.  2  Md.  334. 
Miss. — Gray  v,   Perkins.   20  Miss. 
622. 

N.  J. — Ooldmark  v.  Magnolia  Metal 
Co.,  65  N.  J.  L.  841.  47  X  720;  Vree- 
land  V.  Bruen.  21  N.  J.  L.  214;  Hop- 
pock  V.  Ramsey,  28  N.  J.  "Eq.  413. 

Pa. — Stewart  v.  Parnell,  8  Pa.  Co. 
604. 

[a]  If  tefeaOaM  appears  and 
IrtMds  wtthoa*  sMaff  eeenxUr  (1) 

to  release  the  property,  the  lien  Is 
not  discharged,  Judgment  for  plalntin 
binds  the  property  (Llttell  v.  Scran- 
ton  Gas.  etc..  Co-  42  Pa.  600),  and 
(2)  such  Judgment  authorises  a  aale 
of  the  property  attached  (Davis  v. 
Megros,  66  N.  J.  L.  427.  26  A  1009). 

[b]  Where  a  defeadaM  wpaaxed 
sad  snrzeadaced  hla  body  in  order  to 
dissolve  an  attachment.  It  was  held 
that  hr  failed  to  accomplish  this  pur- 
pose because  the  act  regarding  Im- 
prisonment had  been  repealed  and  the 
surrender  was  a  nullity  or.  In  case 
It  was  held  that  the  act  regarding 
the  imprisonment  had  not  been  re- 
pealed, because  he  did  not  plead  while 
In  actual  custody.  Ferguson  v.  Ry- 
f.er.  2  Oh.  SL  498. 

[c]  Appearaaoe  by  defendant  aad 
ooBfeasloB  of  Joagmeat  bT  Ua  have 
been  held  not  to  dissolve  a  foreign 
attachment  or  discharge  the  Hen  of 
the  writ.  Wlgtell  T.  Byne,  30  S.  C. 
L.  412. 

[d]  A  bottd  to  appeas  and  answer 

In  the  s^  is  not  sumdent  to  entitle 
defendant  to  a  release  of  attachment. 
He  n^flt  give  bend  either  that  the 
property  m  forthcoming  or  condi- 
tioned to  pay  any  judgment  recovered 
In  the  suit.  Feo.  t.  Cameron,  7  Ul. 
468. 

•0.   T7.  S. — Rice  t.  Adler-Ooldman 

Commn.  Co.,  71  Fed.  161,  18  CCA  16 
(oonstruing  Arkansas  statute). 

Ala. — McCain  v.  Street.  136  Ala. 
626,  33  S  872;  May  v.  Courtnay,  47 
Ala.  185;  Cochrell  v.  MoGraw.  33  Ala. 
526  (where  the  motion  was  based  on 


anee  distolved  an  attachment;**  but  where  the  at- 
tachment is  not  merely  for  the  enforcement  of  ap- 
pearance, under  the  modem  statutes  which  require 
the  giving  of  a  particular  bond  in  order  to  effect 
the  dissolution  of  an  attachment  or  the  release  of 
the  property,  appearance  and  pleading  to  the  action 
will  not  discbarge  the  attachment.^' 

[$  1002]  D.  Who  Uay  Move  or  Plead— 1.  De- 
fendant in  Attachment— a.  In  GeneraL  Defendant 
in  attachment  being,  under  ordinary  circumstances, 
the  person  moat  affected,  if  not  the  only  person  af- 
fected, by  the  issuance  and  levy  of  the  writ,  it  fol- 
lows, as  of  course,  that  he  is  entitled  to  move  or 
plead  for  a  dissolution,  quashal,  or  vacation  there- 
on in  ease  any  of  the  grounds  therefor  exist;'**  and 

matter  outside  the  record);  Klrkmaa 
v.  Fatten.  19  Ala.  38. 

Cal. — Shea  v.  Johnson,  101  Cal.  4SS. 
86  P  1023;  Hlllman  v.  Grlffln,  6  Cal. 
Unrep.  Cas.  364.  S9  P  194.  696. 

Iowa.— Williams  v.  Walker,  11  Iowa 
77. 

Kan. — Dickenson  T.  CDwley,  16 
Kan.  269. 

_  La.— Ft.  Wayne  First  Nat  Bank  v. 
m..  Wayne  Artificial  lee  Co..  106  La. 
133.  29  8  S79;  Emerson  v.  Fox,  S  La. 
178:  Clamageran  v.  Bucks,  4  Mart. 
N.  8.  487.  16  AmD  186. 

Mich.— Gott  v.  Hoshna.  57  Mich. 
411,  84  NW  123;  Rows  V.  KeUogg.  64 
Mich.  206,  19  NW  967. 

Miss.- Hawkins  v.  ICoAllBter,  8« 
Miss.  84.  38  S  226. 

Nebr. — Meyer  v.  Keefer,  68  Nebr. 
220,  78  NW  606:  Rudolf  v.  McDonald. 
6  Nebr.  163. 

N.  H.— Martin  v.  Wlggln.  67  N.  H. 
196.  29  A  460. 

N.  T. — Honette  v.  Chardon.  16  Misc. 
166,  37  NTS  2. 


8.  C. — Ex  p.  Perry  Stove  Co.,  43  S. 
C.  176,  20  8Q  980;  Copeland  v.  Pied- 
mont, etc.,  L.  Ins  Co.,  17  S.  C.  116; 
Lindau  V.  Arnold,  85  S.  C.  L.  290;  Mo- 
Brlde  v.  Floyd.  18  8.  C.  L.  209;  Kln- 
caid  V.  Neatl,  14  8.  C.  L.  201. 

Tex.- — Farmers',  etc.,  Nat.  Bank  v. 
Waco  Electric  R.,  etc.,  Co.,  (Civ.  A.) 
36  8W  131:  Stade  v.  Le  Page,  8  Tex. 
Civ.  A.  403.  27  8W  952;  Rooe  v. 
Lewyn,  6  Tex.  Civ.  A-  693,  23  SW 
460.  24  SW  588. 

Wis. — Barth  v.  Bumham,  105  Wis. 
648,  81  NW  809;  Madison  First  NaL 
Bank  v.  Greenwood,  79  Wla.  169,  46 
NW  810,  48  NW  421:  Landauer  v. 
Victor,  69  Wis  434,  34  NW  219. 

N.  &— Jennett  t.  Petltmaltrs,  8  N. 
a  524. 

[a]  One  onljr  of  sereral  defend- 
ants (1)  may  move  to  discharge  the 
attachment  (WIndt  v.  Bannlsa,  2 
Wash.  147,  26  P  1S9>,  (2)  at  least  to 
the  extent  of  his  interest  (Walts  v. 
Nichols,  32  Hun  276,  19  NTWklyDig 
166). 

[b]  Where  defendants  are  oopert- 
nem.  (1)  one  of  them  may  move  for 
a  complete  vacation  of  the  attach- 
ment^ Walts  v.  Nichols,  82  Hun  276, 

19  NTWklyDig  165.  <2)  And  where 
partnership  property  has  been  at- 
tached a  partner  not  concerned  In 
the  grounds  of  the  attachment  may 
on  motion  have  the  attachment  dis- 
solved and  the  property  restored  to 
him.  Bdwards  v.  Hughes,  20  Mich. 
289.  (8)  But  one  partner  may  not 
move  to  quash  the  writ  and  vacate 
the  Judgment  because  the  attachment 
was  erroneously  issued  against  his 
cQdefendants.  Warren  v.  Wlnter- 
steln.  114  Mich.  647,  72  KW  600. 

[c]  ^oatloB  In  irtuflo  or  Sa 
—The  appUcatiou  may  be  to  have 
the  attachment  vacated  as  to  the 
whole  or  as  to  any  part  of  the  prop- 
erty seised.  EHIsworth  v.  Scott,  S 
AbbNCas  (N.  T.)  9. 

[d]  Jnogment  for  plalntlC  In  main 
ease. — ^A  motion  by  defendant  to  dis- 
solve Is  not  superseded  by  the  ren- 
dition of  ajudgment  in  the  main  cane 
for  plaintiff,  and  bis  right  to  a  hear- 
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indeed  it  is  considered  that  no  peifson  other  than 
defendant  has  this  right,"^  unless,  as  is  very  gen- 
erally the  case,  the  statutes  or  local  practice  rales 
authorize  other  persons  who  m^ht  have  a  remedy 
against  the  attachment  in  a  court  of  equity  to  re- 
sort to  the  more  convenient  and  expeditious  method 
of  determining  the  controver»r  in  the  original  suit.*' 
[i  1003]   b.  Ownership  of  Property  u  Bearing 


on  Bight.  While  a  defendant  in  attaefament  etimot 
ordinarily  proceed  for  a  dissolution  of  the  attaeb- 
ment  on  the  ground  that  he  has  no  interest  in  tiw 
property  levwd  on,**  a  motion  or  plea  based  on 
other  grounds  eannot  be  defeated  by  showing  that 
defendant  had  no  interest  in  the  property  at  the 
time  of  the  levy  thereon/*  for  the  reason  that  plain- 
tiff in  attuhmmt,  having  by  the  levy  aswrted  thi^ 


Ing  and  order  on  the  motion  remains, 
uiuess  he  has  parted  with  his  right 
to  the  possession  of  the  property,  or 
In  some  other  way  eftopped  himself 
from  Inslstlnc  on  a  dlseolutton.  Qore 
V.  Ray.  73  Mich.  S85.  41  NW  829  Jcit 
Calvert  Lith.,  etc..  Pub.  Co.  t.  Drs. 
K.  &  K.  U.  S.  Medical,  etc.,  Assoc., 
«1  Mich.  336,  28  NW  1111- 

te]  Blfflit  not  bacred  br  snbse- 
qUBt  lenra. — The  right  of  a  defend- 
ant to  have  a  wrongful  attachment 
dissolved  will  not  be  barred  by  the 
levy  of  an  execution  upon  the  at- 
tached property  In  favor  of  a  third 
person,  nor  by  tne  levy  of  subsequent 
attachments.  Drs.  K.  &  K.  U.  S. 
Medical,  etc..  Assoc.  v.  Post,  etc.. 
Printing  Co.,  S8  Mich.  487,  25  NW  477 
[overr  Johnson  v.  De  Witt,  36  Mich. 
85,  and  reviewing  Chandler  v.  Nash, 
5  MIeh.  409];  Sheldon  v.  Stewart.  43 
Mich.  574,  5  NW  1067;  Schall  v.  BIy, 
43  Mich.  401.  5  NW  651;  Zook  v. 
Blough,  42  Mich.  487,  4  NW  219;  Ma- 
cumber  V.  Beam,  22  Mich.  395;  Price 
V.  Reed,  20  Mich.  72;  Osborne  v.  Kob- 
blns.  10  Mich.  277. 

[f]  rnpntiw  la  poasanlos  of 
IJUrd  v«rao&<-^>efendant  is  not  pre- 
cluded from  moving  to  quash  the 
writ  by  the  fact  that  the  attached 
property  was  In  the  possession  of  a 
third  person  who  obtained  a  release 
thereof  by  giving  bond.  Rlpon  Knit- 
ting Works  V.  Johnson.  93  Mich.  129. 
53  NW  17;  Pierce  v.  Johnson,  93 
Mich.  125,  53  NW  16,  18  LRA  486. 

[g]  Tbe  appolntmmt  of  trustees 
pursuant  to  the  statute  relating  to 
abscondlne  debtors  does  not  defeat 
defendant's  right  to  move  for  a  dis- 
solution. In  re  Faulkner,  4  Hill  (N. 
T.)  598. 

[h]  The  fact  tltat  the  nttadimeat 
hM  beooms  Inoperative  because  of 
failure  to  serve  the  summons  within 
the  time  limited  by  statute  does  not 
deprive  defendant  of  the  right  to  pro- 
ceed for  a  vacation  of  the  writ.  Betie- 
mann  v.  Brooks,  31  Hun  (N.  T.)  271. 

[11  Aftsr  attacluttaut  vlthdnwn. 
—A  defendant  Is  entitled  to  move  for 
and  obtain  a  formal  order  vacating 
the  attachment  even  after  the  same 
has  been  withdrawn  by  platntllT, 
Com  Bxch.  Bank  v.  Bosslo,  8  App. 
Div.  806,  40  NTS  994. 

rjl  BffMt  ot  ftdlars  to<  dmr  bor 
dsMsdiiSM.— That  defendant  In  an 
action  of  debt  had  failed  to  make  a 
counter  affidavit  under  Code  c  126  I 
46,  all<^.glng  that  there  is  not,  as  he 
believes,  any  sum  due  from  him  to 
plaintiff,  does  not  prevent  him  from 
moving  to  quash  an  attachment  sued 
out  therein,  or  from  filing  a  plea  In 
abatement  thereof.  Hlller -v.  Pew- 
smith  Lumber  Co..  42  W.  Va.  S23,  26 
SE  175. 

[k]  Knsband  «T».iT>ttiig  interest  In 
homestead  belonging  to  wife. — Where 
husband  and  wife  are  occupying  a 
piece  of  property  belonging  to  the 
latter  as  a  homestead  and  the  home- 
stead has  been  attached  in  a  suit 
against  both,  the  husband  has  suffi- 
cient interest  therein  to  move  to  dis- 
solve the  attachment.  Rowe  v.  Kel- 
logg, S4  Mich.  206.  19  1^  987.  See 
also  Patterson  v.  Ooodrtch,  81  Ulch. 
225. 

[11  Mlajolndev  In  motion. — ^Where 
one  only  of  two  defendants  is  en- 
titled to  move  to  dissolve,  his  right 
to  relief  Is  not  weakened  by  the  Join- 
der of  the  other  with  him  in  the  mo- 
tion. Seldenbach  v.  Hollowell.  21  P. 
Cas.  No.  12.635,  6  Dill.  S82. 

(ml    la  BhoOs  Uaaa  defendant 


cannot  Impeach  the  attachment  for 
Improvidence  but  can  only  apply  to 
the  court  to  reduce  the  amount  at- 
tached when  the  levy  has  been  exces- 
sive. Wood  V.  Watson,  30  R.  I.  223, 
37  A  1030. 

In]  Xn  Qnebeo  defendant  in  an 
abandonment  of  property  has  a  suffi- 
cient Interest  to  contest  an  attach- 
ment before  Judgment  taken  against 
him  in  order  to  clear  himself  of  the 
accusation  brought  against  him,  and 
a  motion  to  that  eflCect  will  be  grant- 
ed. Cockbarn  t.  Usotte,  IK  Que.  Pr. 
70. 

81.  Ala.— McCain   V.   Street,  116 

Ala.  626.  S3  S  872;  Cockrall  T.  Mc- 
Qraw,  33  Ala.  526. 

Ind. — Schoppenhast  v.  Bollman,  21 
Ind.  280. 

Iowa.— Williams  v.  Walker,  11  Iowa 

77. 

Mich.— Rowe  V.  Kellogg,  54  Mich. 
206.  19  NW  967  (holding  tliat  the  pro- 
ceeding to  dissolve  an  attachment  Is  a 
special  and  peculiar  statutory  rem- 
edy which  can  cr.ly  avail  defendant). 

Nebr. — Wagner  v.  Wolf,  76  Nebr. 
780.  106  NW  1024 

N.  T. — Isham  v.  Ketchum,  46  Barb. 
43  [aff  1  AbbPrNS  167]. 

[a]  Th*  MMOB  for  this  nO*  Im 
found  In  the  general  doctrine  that  at- 
tachment proceedings  are  not  open  to 
collateral  attack.  Moresl  v.  Swift,  15 
Nev.  215;  Bascom  v.  Smith,  31  N.  T. 
595;  Barth  v.  Burnham,  105  Wis.  548, 
81  NW  809.  See  also  Bowers  v. 
Chaney,  21  Tex.  363  (where  It  was 
held  that  a  Judgment  In  an  attach- 
ment  suit  could  not  be  attacked  col- 
laterally because  the  writ  was  erro- 
neously Issued  before  the  petition 
was  filed). 

[b]  oialy  a  putr  or  prlTT  to  ths 

firooess  can  move  to  set  aside  the 
evy  of  an  attachment.    Rea  t.  Long- 
street,  54  Ala.  291. 

[c]  MotloB  baiM  on  Ixregidaritles. 
— Nu  one  but  defendants  may  move 
to  set  aside  attachments  on  the 
ground  of  Irregularities.  Copeland  v. 
Piedmont,  etc..  L.  Ins,  Co.,  17  S.  C. 
116  [cit  Foster  v.  Jones,  12  S.  C.  L. 
1161;  Harper  v,  Scuddy,  26  S.  C. 
U  264;  Chambers  v.  McKee,  19  S.  C. 
L.  229 :  McBrlde  v.  Floyd,  18  S.  C.  L. 
209;  Camberford  v.  Hall,  14  S.  C.  L. 
345;  Klncaid  v.  Neall,  14  S.  C.  U  201. 

[d]  Attachment  Ismsd  by  vnaa- 
thorlsed  ofBcwr. — Where  the  proceed- 
ings in  attachment  fail  to  snow  the 
authority  of  the  ofBcer  to  grant  the 
attachment,  or  to  show  on  tnelr  face 
that  he  did  not  have  the  authority.  It 
Is  of  no  consequence  on  whose  mo- 
tion the  writ  was  quashed.  Devall  v. 
Taylor.  26  8.  C.  L..  460. 

M.  King  V.  Patterson.  129  Tenn. 
1,  164  SW  1191.  See  also  Scott  v. 
De  Witt.  42  Tex.  Civ.  A.  69,  91  SW 
215.    And  see  Infra  H  1005-1014. 

[a]  Froof  of  the  Interest  of  a 
third  person  (1).  Is  sufllciently  made 
out  by  showing  that  a  Judgment  roll 
was  filed,  although  the  clerk  of  court 
neglects  to  enter  the  Judgment  (Steu- 
ben County  Bank  v,  Alberger,  78  N, 
T.  252);  (2)  bu^  affidavits  averring 
on  afllant's  own  knowledge  matter 
which  entitles  a  ththil  person  to  move 
are  Insufficient  when  no  facts  are 
stated  showing  that  affiant  had  per- 
sonal knowledge  of  the  matter  al- 
leged in  the  affidavit '  (Belmont  v. 
SIgua  Iron  Co.,  12  App.  Div.  441,  42 
NY8  122). 

aa.   See  supra  i  999. 

M.  U.  S.— Salmon  v.  Mills.  49  Fed. 
338,  1  CCA  278  (construing  Arkansas 


statute  In  force  In  Indian  Terrltwj 
at  time  of  decision). 

Ga. — Holmes  y.  LAngston.  91  Ga. 
556,  27  SE  155;  Falvey  v.  Adamson,  II 
Qa.  493. 

X^. — Hicks  V.  Duncan,  4  Mart  N. 
S.  314  (where  no  property  bad  been 
actually  attached). 

Nebr. — Skinner  v.  Pawnee  City 
First  Nat.  Bank,  59  Nebr.  17.  80  NW 
42;  Symns  Orocery  Co.  v.  Snow,  it 
Nebr.  516,  78  NW  1066;  Kountae  v. 
Scott,  52  Nebr.  460.  72  NW  585;  South 
Park  Impr.  Co.  v.  Baker.  61  Nebr. 
392,  70  NW  952;  McCord.  etc.  Ca  v. 
Bowen,  51  Nebr.  847,  70  NW  959; 
Dayton  Sptce-Mllls  Co.  v.  Sloan,  4) 
Nebr.  622.  68  NW  1040;  Kilpatridi- 
Koch  Dry  Goods  Co.  v.  Bremers,  44 
Nebr.  863,  62  NW  1105;  Grimes  t. 
Farrington.  19  Nebr.  44,  26  NW  618. 

N.  Y.— Whitelegge  v.  De  Witt,  1! 
Daly  319. 

Oh. — Bernard  v.  Schwarts.  2!  Oh. 
CIr.  Ct.  147,  12  Oh.  CIr.  Dec  183.  But 
compare  Northern  Bank  v.  Nash,  1 
Handy  153,  12  Oh.  Deo.  (Reprint)  73 
'(holding  that  d'^fendant  must  show 
an  Interest  in  the  attached  property 
to  entitle  him  to  move  for  a  dis- 
.charge  of  the  attachment). 

"As  to  the  ground  most  strontly 
urged  by  appellant,  that  defenda&t 
having  admitted  that  the  property 
attached  did  not  belong  to  him.  he 
could  not  move  to  dissolve  the  at- 
tachment; we  do  not  see  Its  applies* 
tlon  here.  The  motion  below  was  not 
made  on  the  ground  that  the  prt^ 
erty  in  question  did  not  belong  to  de> 
fendant.  The  title  to  the  property 
was  not  in  Issue.  The  attachment 
was  issued  on  an  allegation  of  fraud 
by  the  defendant,  and  the  only  ques- 
tion involved  below  was  (he  truth  of 
that  allegation.  If,  because  that  al- 
legation being  found  untrue,  the  at- 
tachment is  vacated  and  incldentalty 
thereby  the  property  Is  released,  that 
is  a  result  which  does  not  concern 
the  defendant.  He  certainly  should 
not  be  compelled  to  submit  to  the 
charge  of  fraud,  when  he  has  the 
means  of  overthrowing  It.  simply  be- 
cause If  he  should  do  so,  some  one 
else  may  be  benefited."  Claussea  T. 
E^asterllng.  19  S.  C.  616.  619. 

[  a  ]  —  {1 )     An  at- 

tachment  defendant  who  has  encum- 
bered the  attached  property  beyond 
Its  value  is  entitled  to  be  hoard  on  a 
motion  to  discharge  the  attachment 
Skinner  t.  Pawnee  City  First  Nat 
Bank[_69  Nebr.  17,  80  NW  43.  See 
also  Hosea.v.  McClure,  42  Kan.  408. 
22  P  819:  Smlth-PrasM-  Boot  ate 
Co.  V.  Derse.  41  Kan.  ISO,  31  P  1<7; 
McCord-Brady  v.  Krause.  36  Nebr. 
764,  55  NW  215.  (2)  But  where  upon 
motion  of .  the  mortgagor  alone  s 
dissolution  of  an  attachment  of 
mortgaged  chattels  was  refused,  the 
appellate  court  declined  to  review  the 
ruling.  It  having  been  shown  on  the 
hearing  that  the  rights  of  the  mort- 
gagor had  been  foreclosed,  and  there 
being  In  the  record  sufficient  evidence 
to  justify  the  conclusion  that  tb* 
mortgage  was  executed  to  defnwl 
creditors.  Darst  v.  Levy,  40  N^tr. 
598.  58  NW  1130. 

tbl  Ownership  nsed  not  be  tA- 
iMTsd.— Defendant  need  not  allege  ta 
his  petition  to  dismiss  the  atta^<- 
ment  that  he  Is  the  owner  of  th* 
property  attached.  Holmes  v.  Lmngf 
ston.  »9  Qa.  565.  27  SB  166. 

[c]  Olalm  br  tUxd  pesmu— A 
tion  to  vacate  may  properly  be  m 
by  defmdant.  although  a  third  pe**- 
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the  property  is  that  of  defendant,  is  estopped  to 
ass^  the  ecHitrary."^  But  as  suoh  aoti<ni  on  the 
part  of  the  attaching  plaintiff  cannot  of  coarse 
estop  him  to  assert  that  defendant  has  snbsequently 
parted  with  his  interest  in  the  property,  it  is  held 
by  some  authorities  that  a  transfer  by  defendant 
of  all  his  interest  in  the  attached  property,  sub- 
sequent to  the  seizure,  preelades  him  from  moving 
to  dissolve  the  attachment.^ 

[4  1001]  c.  Waiver  or  EstoppeL*^  Defendant's 
eoDsent  to  an  attachment*"  or  delay  in  objecting 
tliereto,**  his  general  iqipeaiance  in  the  action/  or 


an  agreement  1^  him,  after  aeixore  of  property  at- 
tach^, that  the  afaeriff  ahall  sell  summarily  and  re- 
tain the  proeeeda  until  final  judgment,^  may  pra- 
elude  bim  from  inaisting  on  a  dissolution  of  tha 
writ,  and  where  a  defense  to  the  main  action  has 
been  waived  defendant  cannot  set  up  such  defense 
to  defeat  the  attachment  proceedings.^  But  defend- 
ant's merely  requesting  a  Buspension  of  legal  pro- 
ceedings has  been  held  not  to  estop  him  from  mov- 
ing to  vacate  ixx  plaintiff's  failure  to  publish  within 
the  time  prescribed  by  statute;*  nor  is  a  motion  to 
vacate  an  attachmott  waived  by  aobsequently  filing 


BOD  has  CUfmed  the  property  at- 
tached as  blB  own  and  plalntlti  haa 

fjven  to  the  sheriff  a  bond  of  in- 
emnlty  acaliuRt  such  claim.  Whlte- 
leKRe  V.  Db  Witt.  12  Daljr  (N.  T.) 
319. 

[d]  A.  oontKuy  Tl«w  (1)  Is  aasert- 
ed  In  some  Jurisdictions  where  the 
courts  proceed  ui»on  the  theory  that 
the  evil  Intended  to  be  remedied  by  a 
dissolution  is  deprlTinir  defendant  of 
tbe  possession  of  his  property,  and 
he  cannot  move  for  a  dissolution  un- 
iesfi  be  would  be  entitled,  in  case  be 
succeeded,  to  have  the  property  re- 
stored to  him,  which  Is,  of  course, 
not  the  case  where  he  does  not  own 
ii.  Powell  V.  Rankin.  80  Ala.  816; 
People's  Bank  v.  Morris,  71  Kan.  849. 

50  P  58«:  Oore  t.  Ray,  73  HIcfa.  386. 
11  NW  S2S;  Macumber  v.  Beam,  22 
»jch.  S»S:  Price  v.  Reed,  20  Mich. 
'••i:  Chandler  v.  Nash,  &  Hich.  409; 
Whitney  v.  Sherln,  74  Minn.  4,  76 
NW  787.    See  also  Sims  v.  Jaoobson, 

51  Ala.  1S<:  Mitchell  v.  Skinner,  17 
Kan.  SM:  Calvert  Llth.,  etc..  Pub,  Co. 
y.  Drs.  K.  ft  K.  U.  S.  Medical,  etc.. 
Assoc..  61  Hlcta.  S3«,  28  NW  111; 
Zook  V.  BlOUffh.  42  Iflch.  487.  4  NW 
219  (holding  that  a  petition  for  dis- 
solution must  be  denied  If  It  appears 
(hat  the  rlrht  of  possession  is  In  a 
third  person);  Johnson  v.  De  Witt,  86 
Mich.  96;  Brenlxer  v.  Supreme  Coun- 
cil R.  A.,  141  N.  C.  409.  fi8  SB  835,  « 
LRANS  285;  Crudplnslon  v.  Ho^n, 
10&  Tenn.  448,  68  SW  642.  <2)  But 
an  allegation  of  present  ownership  of 
attached  property  Is  considered 
enough  to  give  Jurisdiction  to  bear  a 
p«tlUon  for  the  dissolution  of  the 
attachment,  although  it  does  not  dis- 
tinctly allege  that  petitioner  Is  en- 
titled to  the  possession  of  the  prop- 
erty. Zook  V.  Blough.  supra;  Ma- 
cumber -V.  Beam,  22  Mich.  395.  <3) 
Although  U  was  formerly  held  In 
Michigan  that  the  levy  of  a  subse- 
quent vseeutlon  upon  attached  prop- 
erty terminated  defendant's  interest 
therein  m>  that  he  was  precluded 
from  moving  to  vacate  the  attach- 
ment CJohnson  v.  De  Witt,  supra), 
'4)  the  court  has  repudiated  this  doc- 
irtne  (l>ra.  K.  A  K.  U.  8.  Medical, 
etc.  As<«>e.  V.  Post,  etc.  Printing  Co., 
ht  Utch.  487,  26  NW  477).  (6)  If  de- 
fendant owns  and  Is  entitled  to  have 
rratored  to  him  a  portion  of  the 
property,  he  has  as  cuear  a  right  to 
move  for  a  dissolution  of  the  attach- 
ment as  if  he  owned  it  all.  Patter- 
eon  V.  Qoodrlch,  31  Mich.  225. 

[el  ZrfMk  of  ownsrslilp  BhowB  1)T 
vuniag  p«p«ni. — Defendant,  on  the 
hearing  of  his  motion  to  dissolve  an 
attachment,  may  not  strike  out  the 
statement  from  the  motion,  verified 
by  him.  that  he  did  not  own  tbe  at- 
tached property,  which  was  sufilelent 
to  defeat  the  motion.  People's  Bank 
v.  Morris.  71  Kan.  849,  SO  P  686. 

Mk  Holmes  v.  I^aogaton,  99  Oa. 
GSfi.  27  SS  155;  Kountze  v.  Scott,  62 
Nebr.  460.  72  NW  SK;  McCord,  etc.. 
Co.  V.  Bowen,  61  Nebr.  247,  70  NW 
3aO;  Dayton  Splce-Mllls  Co.  v.  Sloan. 
4»  Nebr.  622,  68  NW  1040;  Standard 
Stamping  Co.  v.  Hetxel,  44  Nebr.  106. 
82  NW  247. 

•6.  Srmns  Orocery  Co.  v.  Snow,  68 
Nebr.  5».  78  NW  1066:  Kountie  T. 
Scott,  49  N«br.  268,  68  NW  472;  Dh*' 

c<a  j^8] 


Inson  V.  Benham,  12  AbbPr  (N.  T.) 
158,  20  Hov-Pr  343;  Purman  v.  Wal- 
ter, 18  HowPr  (N.  T.)  848. 

ta]  A  tnortgago  of  the  property 
sequent  to  the  attachment  does 
not  preclude  defendant  from  moving 
for  a  dlaaolutlon.  Bmlth-Fraser  Boot, 
etc.,  Co.  V.  Derse,  41  Kan.  160,  21  P 
167. 

[b1  AaalgBm«Bt  for  iMsaflt  of 
crodltora^— (1)  An  assignor's  Interest 
In  the  surplus  after  making  a  gen- 
eral assignment  for  the  benefit  of 
creditors  Is  sufficient  to  entitle  him 
to  move  for  the  dissolution  of  an  at- 
tachment upon  the  property  assigned. 
Winona  First  Nat.  Bank  v.  Randall. 
38  Minn.  282,  87  NW  799;  Richards 
V.  Wh t  te,  7  M 1  nn.  345;  Row!  ©s  v. 
Hoare,  61  Barb.  (N.  T.)  266;  Oasherle 
V.  Apple,  14  AbbPr  <N.  T.)  64;  Brew- 
er v.  Tucker,  13  AbbPr  (N.  Y.)  7«; 
Dickinson  v.  Benham,  12  AbbPr  (N. 
T.)  158,  20  HowPr  343;  Holland  v. 
Atxerodt.  1  Walk.  (Pa.)  237;  Tolerton, 
etc.,  Co.  V.  Casperson.  7  S.  J>.  206.  68 
NW  902;  Teweles  v.  Lins.  98  Wis. 
463.  74  NW  122:  Keith  T.  Armstrong, 
66  Wis.  226,  2<  NW  445  (holding  that 
a  reason  for  allowing  defendant  to 
move  after  an  assignment  is  that  if 
he  succeeds  co^ts  are  allowed  to  him 
and  damasres  for  the  wrongful  seizure 
of  his  property).  But  compare  Chand- 
ler V.  Nash,  6  Mich.  409.  (2)  But  de- 
fendant's right  has  been  limited  In 
some  Instances  to  moving  for  Ihe 
discharge  of  his  residuary  interest. 
Kountse  v.  Scott,  49  Nebr.  358,  68  NW 
479;  MoCord-Bradv  Co.  v.  Krause,  36 
Nebr.  764,  65  NW  216.  Compare 
Blossom  V.  Bstes,  59  HowPr  381  [aft 
84  N.  T.  6141  (Where  a  motion  made 
nominally  by  defendant  was  held 
proper,  although  the  real  purpose  was 
to  assist  defendant's  assignees). 

•T,  BCsot  Of  gtvlag  bond  om  rlglit 
to  QBsstloa  or  attack  attaolunut  see 
supra  IS  696-696. 

as.  See  Thames  v.  Schlon,  120 
Ala.  470,  24  8  836  (where  the  consent 
of  one  partner  to  an  attaohtnent 
against  partnership  property  was 
held  to  bar  any  subseinieBt  objection 
thereto  eithsr  by  tbe  flrm  or  br  th« 
other  partnsrs). 

M.  Oallatln  First  Nat  Bank  v. 
Wallace,  (Civ.  A.)  66  SW  192  [aff  95 
Tex.  101.  66  SW  ISO].  See  also  I  1026. 

[a]  XUvstiallOB. — Where  suit  was 
commenced  May  8,  1896,  and  defend- 
ant's answer,  consisting  simply  of  a 
general  denial,  was  filed  March  1, 
1897,  a  plea  In  abatement  of  the  at- 
tachment filed  March  16,  1900,  came 
too  late.  Oallatin  First  Nat.  Bank  v. 
Wallace.  (Civ.  A.)  65  SW  392  [aff  96 
Tex.  108,  66  SW  180]. 

1.  John  D.  Oruber  Co.  t.  Davis. 
(Mich.)  149  NW  990  (holding  that  a 
motion  to  quash  an  attachment  for 
defects  apparent  upon  the  face  of  tbe 
affidavit  must  be  made  before  de- 
fendant enters  his  general  appear- 
ance and  pleads  to  the  merits);  Cord 
V.  Newlin,  71  N.  J.  I*  488,  69  A  22; 
Sullivan  V.  Moffat,  68  N.  J.  I*  211, 
52  A  291  (holding  that  a  motion  to  re- 
lease property  from  the  lien  of  an 
attachment  on  the  ground  that  plain- 
tiff's claim  is  one  for  which  an  at- 
taohment  canaot  lawfully  be  Issued 
may  be  made  after  a  general  appear- 
ance entered  by  defendant);  Watson 


T.  Noblett,  «5  N.  J.  L.  606.  47  A  4SS 
(holding   that   after   a   general  ap- 

Searance  to  an  attachment  issued  un- 
er  the  act  of  March  10,  1893  [2  Gen. 
St.  p  2601],  authorising  such  a  writ 
In  cases  of  fraud,  the  writ  will  not 
be  quashed  because  of  Insufl^clenay 
of  the  proof  to  support  the  order  for 
It);  Connelly  v.  Lerche.  56  N.  J.  L. 
96.  28  A  430  (holding  that  after  a 
general  appearance  in>an  attachment 
suit  it  is  too  late  to  move  to  quash 
the  writ  for  Insufllciency  of  the  affi- 
davit). Contra  Dulln  v.  McCaw,  39 
W.  Va.  721,  20  BE  681  (holding  that 
the  appearance  of  a  nonresident  and 
the  filing  of  her  answer  are  not  a 
waiver  of  her  right  to  vacate  a  for- 
eign attachment  on  the  ground  of  the 
insufficiency  Of  the  affidavit). 

[a]  BelMoe  of  property  from  ilea. 
—In  New  Jersey  It  seems  that,  al- 
though the  writ  will  not  be  quashed, 
the  property  may  be  released  from 
the  lien  of  the  attachment  where  It 
Is  undisputed  that  the  action  Is  prose- 
cuted against  a  person  not  subject  to 
attachment  or  for  a  demand  for 
which  attachment  wlU  not  lie.  Sulli- 
van v.  Moffat.  68  N.  J.  L.  211,  62  A 
291;  Moore  v.  Richardson,  86  N.  J. 
631,  47  A  424. 

fb]  JL  motion  to  vvasb  the  levy, 
as  distinguished  from  the  writ,  may 
be  made  by  defendant  after  he  has 
appeared  generally  and  filed  a  plea.' 
Cord  T.  Newlin,  71  N.  J.  1..  4SS.  69  A 
£2. 

[c]  Where  as  objeotioa  was 
songM  *e  be  raised  in  a  ocdlateral 

proneefliiir.  It  was  held  that  defend- 
ant waived  the  defect  by  appearing. 
Wheat  V.  Bower,  42  III.  A.  000. 

[d]  In  STew  Torfe,  where  a  defend- 
ant not  personally  served  with  sum- 
mons appeared  generally  in  the  ac- 
tion on  the  return  day,  and  subse- 
quently asked  leave  to  withdraw  his 
general  appearance  to  make  a  motion 
to  vacate  the  warrant  of  attachment 
granted  in  tbe  cause,  the  right  to 
have  the  attachment  vacated  because 
granted  on  Inaufllolcnt  proof  was  not 
waived,  Code  Civ.  Proc.  9  2916  de- 
claring that  a  defendant  whose  prop- 
raty  has  been  attached  may,  on  the 
return  of  the  summons,  more  to  va- 
cate It,  basing  the  motion  on  the 
papers  on  Which  the  warrant  was  isn 
sued,  and  authorising  tbe  Justice,  on 
the  return  of  the  summons  or  at  any 
other  time,  to  vacate  It  on  his  own. 
motion.  Franks  v.  Havens,  102  App. 
Dlv.  67.  »2  NTS  377. 

[e]  Where  defSadamt  mast  appe&r 

S morally  before  moving  to  vacate 
le  writ  (see  Infra  I  1024)  such  ap- 
pearance cannot  of  course  amount  to 
a' waiver.  . 

[f]  Blgbt  of  gamlshees, — Even  if 
appearance  waived  defendant's  right 
to  object  to  the  Invalidity  of  attach- 
ment prooaedings  It  would  not  pre- 
clude garnishees  summoned  In  the 
suit  team  contesting  tn^  validity  of 
the  attachment.    Noyes.v.  Canada,  80 

Fed.  eeT 

a.  Wlckman  v.  Nalty,  41  Ia.  Ann. 
284,-  6  S  128;  Collier  v.  Gannon,  40 
Okl.  275.  278,  137  P  1179  [clt  Cycl. 

8.  Pennsylvania  R.  Co.  v.  Peoples. 
81  Oh.  St  527. 

4.  Mojarrieta  Saens,  80  N.  T 
647. 


Digitized  by 


Google 


436  [6C.J.] 


ATTACBUBUT 


[§§  1012-1013 


on  a  bond  givra  to  replevy  attached  property  have 
been  allowed  to  intervene  mA  set  up  a  defect  in 
the  ftffidflvH.'* 

[%  1013]  10.  Creditors  of  Def«ndut.»  Crod- 
itors  o£  defendant  other  than  the  one  vho  sued 

[g]  WMMMttr  for  ahowiar  lutav* 
Mt  in  ooBtnnraMT^In  West  Vtrglnla 
before  a  third  party  claiming  an  In- 
terest In  the  property  attached  oan 
be  permitted  to  dispute  the  validity 
of  the  attachment  he  must  show  by 
his  petition  that  he  has  an  interest  In 
the  controversy.  Smith  v.  Parkers- 
burg  Co-op.  Assoc.,  48  W.  Va.  232,  S7 
SE]  645. 

[h]  Defect  in  afldaTH^(l)  A 

claimant  of  the  attached  proi>erty 
may  move  to  dismiss  the  attachment 
for  a  defect  In  the  affidavit  (Krutlna 
V.  Culpepper,  75  Ga.  602;  HInes  v. 
Kimball,  4?  Oa.  687:  National  Bank 
of  Republic  V.  Taeker,  1  Pa.  Co.  173. 
Contra  Slade  v.  Le  Page,  8  Tex.  Civ. 
A.  40S,  27  SW  952),  (2)  but  this  mo- 
tion cannot  he  made  before  the  trial 
of  the  issues  raised  by  his  claim  (Ga- 
san  V.  Royce,  78  Ga.  512,  3  SB  753). 

[i]  Blaproof  of  aonvMideaoe. — 
Where  a  scire  facias  was  brought  to 
revive  a  Judgment  In  an  attachment 
salt,  an  adverse  claimant  of  the  at- 
tached property  would  prevail  on 
showing  that  attachment  defendant 
was  not  a  nonresident,  because  an  at- 
tachment upon  insufflclent  grounds 
created  no  lien.  Frost  v.  Holmes,  11 
WklyNC  (Pa.)  442. 

[J]  The  TaliOltr  of  the  demaKd  os 
whlcA  the  mtt  was  brought  cannot 
be  questioned  by  one  claiming  the  at- 
tached property.  Baundera  v.  Ire- 
land. {Tex.  Civ.  A.)  27  SW  880. 

[k]  Determining  TaliOllT  of  ad- 
vene elalm. — It  has  been  held  that 
after  a  claimant  has  presented  his  pe- 
tition to  the  court  and  has  been  made 
a  party  to  the  suit  a  Jury  should  be 
impaneled  to  determine  the  Justice  of 
his  claim.  Schwein  v,  Sims,  2  Meto. 
<Ky.)  209. 

[1]  OMvUlng  pomenlon  lir  i«- 
plevln. — The  fact  that  subsequently 
to  his  motion  the  claimant  obtained 
possession  of  the  attached  property 
by  an  action  of  replevin  will  not  pre- 
vent the  hearing  and  decision  of' the 
motion.  Kendall  Boot,  etc.,  Co.  v. 
August,  51  Kan.  53.  32  P  635. 

18.  Burch  v.  Watts,  37  Tex.  135. 
But  see  Hart  v.  Jopling,  (Tex.  Civ.  A.) 
14«  SW  1075  (holding  that  the  sure- 
ties on  a  bond  In  replevin  of  at- 
tached property  cannot  procure  abate- 
ment of  the  attachment  writ  for  any 
falsity  In  the  affidavit  for  attach- 
ment). 

Bffeet  vt  gMng  Mpl«v7  Iwad  on 
rifht  to  oontest  attMbmant  ffviMiallT 
see  supra  S  695. 

19.  PMrtgosMuM  of  prior  attaek- 


BWBt  at  Instaaoe  of  mmMiwatlr  »t- 
ts fthlnr  eredltar  see  supra  tS  564-688, 

30.  Tforton  v.  Hickok,  25  Ctonn.  156 
(under  a  statute  providing  that  other 
creditors  of  an  attachment  defendant 
may  Intervene  In  the  attachment  stilt 
and  set  up  defenses  or  Impeach  the 
Judgment  recovered  therein);  Lowen- 
etetn  v.  Aaron,  69  Miss.  S41,  12  8 
2S9:  BIklns  Nat.  Bank  v.  Simmons, 
67  W.  Va.  1,  49  SB  893;  Miller  V. 
White.  46  W.  Va.  67,  28  SE  S22,  76 
AmSR  791.  Contra  Rowe  v.  Kellogg, 
54  Mich.  206.  19  NW  967. 

[a]  Any  creditor  who  Is  affected 
by  an  attachment  against  his  debtor's 
property  may  make  a  motion  to  have 
the  attachment  discharged.  Farmers* 
Nat.  Bank  v.  National  Bank,  4  KyL 
451. 

[h]  Creditors  claiming  under  a 
deed  of  trust  of  the  attached  prop- 
erty have  been  allowed  to  controvert 
the  attachment  proceedings.  Bam- 
berger V.  Halberg,  78  Ky.  876. 

[o]  A  creditor  who  has  not  r^ 
Avoed  Us  eUlm  to  Judnaeat  or  other- 
wise secured  a  Hen  therefor  on  the 
prtqwrty  of  the  debtor  cannot  attach 
an  attachment  levied  on  the  property 


of  his  debtor.  Smith  v.  Sioux  City 
Nursery,  etc»  Co.,  109  Iowa  61,  79 
NW  467. 

[d]  A  VMuna  cndltor  havlBC  no 
Jnalor   lien   cannot   controvert  the 

S round  of  an  attachment.    Brewer  v. 
palding,  11  KyL  307;  Crlm  v.  Har- 
mon, 38  W.  Va.  696,  18  SE  753. 

[e]  A  seeond  attaeUar  oredltor 
mar  oontest  the  validity  of  the  first 
attachment  and  (lie  a  plea  in  abate- 
ment denying  the  grounds  of  such  at- 
tachment. Relsert  v.  Vancleve,  9 
KyL  401;  Miller  v.  White,  46  W.  Va. 
67.  83  SB  832,  76  AmSR  791. 

[f]  A  seooad  attaehlag-  creditor 
mar  more  to  discharge  a  subsequent 
attachment  upon  the  same  property. 
Barton  v.  Hanauer,  4  Kan.  A.  6S1,  44 
P  1007. 

[g]  raota  eatabUahinff  right  to  In- 
tervene.— Where  a  subsequent  Inter- 
vening attaching  creditor  alleged 
that  plaintltr  had  no  legal  claim 
against  defendant,  that  the  writ  Is- 
sued by  him  was  void,  that  the  prop- 
erty attached  by  both  was  Insuffi- 
cient to  pay  intervener's  claim,  and 
that  defendant  had  not  sufficient 
property  to  pay  the  claims  of  both, 
such  facts  establish  his  rights  to  In- 
tervene, and  the  denial  of  his  applica- 
tion was  error.  McBldowney  v.  Mad- 
den, 124  Cal.  108,  56  P  7SS. 

Fhl  OoUuBlon  between  the  debtor 
and  the  attaching  oredltor  Is  sufficient 
ground  for  setting  an  attachment 
aside  upon  the  application  of  other 
creditors.  Moore  v.  Stege,  93  Ky,  27, 
18  SW  1019.  12  KyL  469.  Com- 
pare John  Henry  Shoe  Co.  v.  Ollker- 
non-StoBs  Commn.  Co.,  47  La.  Ann. 
860.  17  S  840  (holding  that  creditors 
cannot  have  a  previous  attachment 
dissolved  on  the  ground  that  It  was 
coUuslvely  obtained  when  the  debt 
upon  which  the  attachment  suit  was 
based  was  a  Just  one). 

[I]  Oonsent  of  the  debtor  Is  not  of 
Itself  sufficient  to  Invalidate  the  at- 
tachment upon  the  application  of 
other  creditors.  Rawlins  v,  Pratt,  45 
La.  Ann.  58,  12  S  197. 

[Jl  Vresorlptton  may  be  pleaded 
by  an  intervening  creditor  when  de- 
fendant In  attachment  Is  Insolvent. 
New  Orleans  Canal,  etc.,  Co.  v.  Beard, 
16  La.  Ann.  346.  79  AmD  682. 

[k]  A  faUnre  to  allege  that  d». 
fendant  haa  no  otlMr  property  than 
that  attached  on  which  interveners 
may  levy  execution  Is  not  a  Jurisdic- 
tional defect,  but  it  renders  the  peti- 
tion demurrable.  Daniels  v.  Solomon, 
11  App.  (D.  C)  163. 

EU  Bffect  of  deposit  In  eoort  by 
dsf andante— Where  a  subsequent  at- 
taching creditor  bad  been  permitted 
to  defend  the  suit  of  a  prior  attach- 
ing creditor,  under  the  provisions  of 
St.  (1831)  c  608.  he  could  not  be  pre- 
cluded from  pursuing  the  defense  hy 
defendant  bringing  Into  court  and 
depositing  with  the  clerk  for  accept- 
ance the  amount  of  the  said  subse- 
quent attaching  creditor's  claim.  Hol- 
brook  V.  Weatherbee.  12  Me.  502. 

81.  Cal. — Davis  v.  Epplnger,  18  Cal. 
378,  79  AmD  184. 

III.— Schilling  V.  Deane.  86  111.  A. 
613  (where  a  Judgment  cfedltor  was 
allowed  to  Interplead  in  an  attach- 
ment suit  and  have  a  default  Judg- 
ment therein  set  aside  on  the  ground 
that  It  was  based  on  a  debt  not  due). 

Md. — Clarke  v.  Melxsell,  29  Md.  221 
(holding  that  a  subsequent  Judg- 
ment creditor  can  intervene  in  a 
previous  attachment  and  have  the  at- 
tachment dissolved  because  It  was  is- 
sued Improvidently  by  reason  of  a 
fatal  defect  In  the  affidavit). 

Mass. — ^Williams  v.  Bast  War«ham. 
etc..  R.  Co..  171  Mass.  61.  60  Nfl  646. 
.N..  J.— -National  Bapeterle  Co.  t. 


out  an  attaehment  are  B<Huetimes  permitted  to  con- 
test the  attaehment,'"  and  accordingly  a  judgment 
creditor  of  defendant  in  attachment  has  beeo  tield 
entitled  to  move  or  plead  for  a  dissolation  of  tbe 
attachment.'* 

Klaaey.  B4  N.  X.  L.  29,  S3  A  !TS 
(where  a  subsequent  Judgment  crefi- 
itor  was  allowed  to  contest  a  prior 
attachment  because  the  nonresldence 
of  defendant  which  was  alleged  as  t 
ground  for  the  attachment  did  not  In 
fact  exist). 

^„N.  T.— Sill  Stove  Works  v.  Scott. 
62  App.  Div.  566,  71  NTS  181. 

Pa.— Reed's  App.,  71  Pa.  378;  Mat- 
ter of  Dillon.  2  Pearson  182. 

Tex. — Murphy  v.  Nash,  (Civ.  A.)  4S 
SW  944  (where  a  Judgment  creditor 
was  allowed  to  have  a  prior  attach- 
ment set  aside  for  fraud). 

But  compare  Madison  First  Nat 
Bank  V.  Greenwood,  79  Wis.  26S,  45 
NW  810,  48  NW  421. 

Contra  Leppel  v.  Beck,  2  Colo.  A 
S90,  31  P  186  (holding  that  a  subse- 
quent Judgment  creditor  cannot,  by 
petition  of  intervention,  attack  the 
sufficiency  of  an  affidavit  for  attach- 
ment). 

[a]  IDurtnrtlOB,*— Where  a  defend* 
ant  whose  property  had  been  at- 
tached subsequently  applied  for  tbe 
benefit  of  the  Insolvent  laws,  and  a 
trustee  was  appointed  to  take  charge 
of  his  property,  a  third  person  who 
subsequently  recovered  Judgment 
against  the  debtor  and  laid  an  at- 
tachment by  way  of  execution  in  the 
hands  of  the  trustee  to  affect  the 
debtor's  Interest  In  the  proceeds  of 
the  sale  of  the  property  seised  under 
the  first  attachment  was  allowed  to 
Intervene  In  the  first  attachment  and 
move  to  quash  IL  Clarke  v.  Melx- 
sell. 29  Md.  221. 

_^rh]    Faota  equivalent  to  levy  s«- 

thorlslag  laterveatloa.^ — The  issue  of 
a  writ  of  execution  on  a  Judgment  of 
a  Justice  of  the  peace  and  a  notice  of 
that  fact  by  the  constable  having  the 
writ  to  the  marshal  who  holds  prop- 
erty of  the  Judgment  debtor  under 
an  attachment  Is  the  equivalent  of 
an  actual  levy  by  the  constable,  and 
will  authorize  the  Judgment  creditors 
to  intervene  in  the  attachment  pro- 
ceedings. Daniels  v.  Solomon,  11  App. 
(D.  C.)  168. 

[c]  FraUmbuoT  proof  asfllolaBt  to 
entitle  creditor  to  atta^  attaohSMBt. 
— ^Where  a  creditor  obtained  a  Judg- 
ment against  defendant  In  a  Jus- 
tice's court  after  the  levy  of  an  at- 
tachment against  defendant,  and  a 
transcript  of  such  Judgment  was  filed 
with  the  county  olerh,  and  an  afll- 
davit  of  a  deputy  sherlfC  stated  tint 
he  levied  the  warrant  of  attachment 
on  defendant's  property  and  also  that 
an  execution  In  favor  of  the  subse- 
quent Judgment  creditor  was  after- 
ward levied  on  defendant's  property 
which  was  in  deponent's  possession 
by  virtue  of  the  attachment.  It  was 
held  that  such  evidence  was  sufficient 
preliminary  proof  to  entitle  the  Judg- 
ment creditor  to  attack  the  papers 
on  which  plaintiff  obtained  the  at- 
tachment.   Sill  Stove  Works  v.  Scott. 

62  App.  Div.  666,  71  NTS  181. 

[d]  judgmeat  laBnOeient  ta  sn»- 

Tort  motion. — ^Where  a  creditor  dalm- 
ng  to  have  obtained  a  Judgment 
against  a  foreign  corporation  in  the 
city  court  of  New  York  issued  execu- 
tion thereon,  and,  as  a  Junior  llenw. 
moved  to  vacate  an  attachment  of 
the  property  of  the  corporation.  It 
was  held  that;  as  the  city  court  of 
New  York  was  a  court  of  limited  |a- 
rlsdlction.  its  Judgment  would  not  be 
sufficient  to  support  the  motion  where 
the  moving  papers  failed  to  state 
facts  showing  Its  Jurisdiction  to  ren- 
der the  Judgment.  Orob  v.  Metropolt> 
tan  Collecting  Agency.  30  Mlsa  314» 

63  NYS  613. 
Ce]    An  afldavit  by  a  salisiuaial 

Jndffmant  oradllor  (1)  whma  ^d*- 
ment  was  raooverad  In  a  coiurt  of  In- 
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[$  1014j  11.  Oarnishee.  That  a  garnishee  may 
move  or  plead  for  the  dissolution  of  the  attachment 
has  been  both  asserted  "  and  denied." 

1015]  12.  FexBon  of  Same  Name  as  Defend- 
ant A  domestic  corporation,  not  a  party  to  the 
proceeding,  cannot  move  to  vacate  an  attachment 
against  a  foreign  corporation  of  the  same  name  on 
the  ground  that  its  property  has  been  taken  under 
the  attach  ment.'^ 

[S  1016]  IS.  Plaintiff  in  Attachment.  Plaintiff 
in  attachment  eannot  move  for  a  dissolntion  of 
the  writ.** 

if  1017]  14.  Amicw  CnrisB.  It  would  seem  that 
one  eannot,  aa  amiens  onrisB,  move  or  plead  for  the 
diaaolntion  of  an  attaehment,"  even  though  he  may 


have  an  interest  in  the  property  seized  under  the 
writ." 

[i  1018]  £.  Jurisdiction  to  Dissolve,  Quash,  or 
Vacate.^  Attachment,  especially  when  a  suit  is 
pending,  is  of  the  nature  of  a  process  of  the  court 
over  which  the  court  has  the  inherent  power  of 
eontrol;^^  and  as  a  general  rule  an  application  to 
vacate  or  set  aside  an  attachment  should  he  made 
to  the  court  before  which  the  action  in  con- 
nection with  which  the  writ  issued  is  brot^ht,  or 
a  judge  of  such  court.^°  In  some  jurisdic- 
tionSy  however,  it  is  expressly  provided  that 
the  application  for  relief  from  an  attach- 
ment may  be  made  to  a  designated  officer 
of  the  court,  such  as  a  court  commissioner'^ 


feiior  Jurisdiction  niust  show  that 
such  court  had  Jurisdiction  both  of 
the  subject  matter  and  of  the  person 
of  defendant.  Hamerschlag  v.  Catho- 
scope  Electrical  Co..  16  App.  Plv.  185, 
44  NTS  <68.  (2)  AfTldavtt  held  suffl- 
eient.  Rnppert  v.  Haug,  87  N.  T. 
141.  1  NTCIvProc  411.  62  HowPr  86*. 

in  n*  faot  cX  aonxMridmo*.  al- 
leged as  a  ground  for  attachment, 
majr  be  contested  by  a  subsequent 
Judgment  creditor.  Reed's  App.,  71 
Pa.  »78. 

29L  Bank  v.  Andrews.  B4  Ala.  291 ; 
Johnson  V.  Ijetnmon,  37  Md.  SS6  {clt 
Harden  v.  Moores,  7  Harr.  A  J.  (Md.> 
*];  Qlbney  v.  PennsylTanla  Motor 
Car  Co..  13  Pa.  Dlst.  28T.  29  Fa.  Co. 
S51.  See  also  Llndau  Arnold,  36 
S.  a  L.  290. 

[a]  jcare  d^eets  or  ImttOartOm 
in  tbm  proosss  against  defendant  In 
attachment  are  not  available  to  a 
garnishee.  White  v.  Simpson.  107 
Ala.  386.  18  S  151. 

23.  Well  V.  Gallun,  75  App.  Div. 
439.  78  NTS  800. 

S4.  Bacon  v.  Abbey  Press.  43  Misc. 
S45.  87  NTS  165  (holding  that  under 
mcb  circumstances  the  domestic  cor- 
poration has  an  adequate  remedy  by 
an  action  In  replevin  or  for  conver- 
alon  or  trespass). 

25.  Mense  v.  Osbem,  6  Mo.  544 
{where  plaintiff  would  have  escaped 
certain  costs  by  dissolution). 

26.  Sanborn  v.  Bllzabethport  Mfg. 
Co.,  IS  AbbPr  (N.  T.)  432,  22  HowPr 
106.  But  compare  Planters',  etc.. 
Bank  v.  Andrews,  8  Port.  (Ala.)  404. 

27.  Cockrell  v.  McOraw.  33  Ala. 
526. 

28l  Vowsr  of  Judge  at  obamliers  or 
ta  TMMtlom  s««  Judges  [2S  Cyc  5461. 

9t.  Morgan  V.  Avery,  7  Bart).  (N. 
T.)  666,  2  CodeRep  •];  Furnian  v. 
Walter.  IS  HowPr  (N.  Y.)  348;  Bank 
of  Commerce  v.  Rutland,  etc..  R.  Co., 
!0  HowPr  (N.  T.)  1;  LansInKhurgh 
Bank  v.  McKIe.  7  HowPr  (N.  T.)  860; 
Hildebnrn  v.  Philadelphia  Watch  Co., 
7  Pbtla.  (Pa.)  460;  Mitchell  v.  Scrlb- 
ner,  20  Ont,  17. 

fa]  Site  power  and  doty  of  the 
Gonrfc  to  inquire  Into  the  misuse  and 
abuse  of  Its  process  rest  on  ancient 
and  established  principles  which  are 
as  applicable  to  writs  of  attachment 
as  to  any  other  process.  Branson  v. 
Shlnn,  13  N.  J.  L.  250;  Bradley  v. 
Armstrong,  9  S.  D.  267,  68  NW  733. 
See  also  Morgan  v.  Avery,  7  Barb. 
(N.  Y.).  656. 

80.  Fla. — ^Weston  v.  Jones,  41  Fla. 
188.  2S  8  888. 

Nebr. — DIttman  Boot,  etc.,  Co.  v. 
Graff,  3  Nebr.  (Unoff.)  166,  91  NW 
188 

N.  T. — Ruppert  v.  Haug,  87  N.  T. 
141,  1  NTCIvProc  411.  62  HowPr 
864;  In  re  Marty,  3  Barb.  229;  Lan- 
slngburgh  Bank  v.  McKle,  7  HowPr 
360;  White  v.  Featherstonhaugh,  7 
HowPr  857;  Conklln  v.  Dutcher,  5 
HowPr  386.  CodeRepNS  49. 

Or. — Winnemucca  Bank  v.  Mul- 
laney,  29  Or.  268.  46  P  796. 

Va. — Sims  Tyrer,  96  Va.  5,  26 
SB  £68  Foit  Anderson  V.  Johnson.  32 
Qratt.  (7S  Vs.)  6&S]. 


Ont. — Howland  v.  Rowe,  36  U.  C  Q. 
B.  467. 

See  also  Keeler  v.  Haslewood,  1 
Man.  28. 

[a]  Antborltj  of  eomrt  In  abmno* 
of  stetute^—As  the  court  has  power 
to  control  its  procesB,  It  may  enter- 
tain a  special  motion  to  discharge  an 
attachment  for  irregularity  or  Im- 
propriety In  its  Issue  without  special 
statutory  authority.  Branson  v. 
Shlnn,  13  N.  J.  Lu  260;  Morgan  v. 
Avery,  7  Barb.  (N.  T.)  666. 

[b]  Ooosty  oearl^Under  Comp, 
St.  c  20,  providing  that  the  m-actice 
in  attachment  in  a  county  court 
where  the  amount  Involved  is  above 
the  Jurisdiction  of  a  Justice  shall  be 
the  same  aa  that  which  prevails  in 
the  district  court,  the  county  court 
has  authority  to  hear  motions  to  dis- 
solve attachments  and  to  make  the 
proper  orders  thereon.  DIttman 
Boot,  etc.,  Co.  v.  Graft,  3  Nebr. 
(UnofC.)  165.  91  NW  188. 

[c]  Dlitrlot  Jndge, — In  Kansas  an 
attachment  granted  by  a  probate 
Judge  on  the  alleged  ground  of  fraud 
by  defendant  In  contracting  the  obli- 
gation may  be  discharged  by  the  dis- 
trict court,  because  the  probate  Judge 
is  not  authorized  to  grant  an  attach- 
ment In  such  a  case.  Buck  v.  Pana- 
baker.  32  Kan.  466,  4  P  829. 

id]  AvpUoation  to  court  or  Jndge. 
n  New  Tork  an  application  made 
to  the  court  to  vacate  an  attachment 
need  not  be  made  before  the  Judge 
who  granted  the  writ;  but  it  is  other- 
wise when  made  to  the  Jndge,  the 
statute  providing  for  both  cases,  and 
distinguishing  between  applicationB 
to  the  court  and  to  the  Judge,  On 
application  to  the  court  the  moving 
party  becomes  subject  to  the  usual 
rules  in  regard  to  notice,  time,  and 
place  of  hearing;' but  an  application 
to  the  Judge  may  be  made  out  of 
court,  and  Is  subject  to  his  direction 
whether  It  shall  be  heard  ex  parte  or 
upon  notice.  Ruppert  v.  Haug,  87 
rf.  T.  141.  1  NTCIvProc  411.  62 
HowPr  864.  See  also  Sturz  v.  Fischer, 
15  Misc.  410,  36  NTS  893;  Lansing- 
burgh  Bank  v.  McKle,  7  HowPr  (N. 
T.)  360;  White  v.  Featherstonehaugh, 
7  HowPr  (N.  T.)  357;  Conkliu  v. 
Dutcher,  5  HowPr  (N.  Y.)  386, 
CodeRepNS  49. 

[e]  Baarbig  and  determination  at 
any  place  within  Jadloial  districts— 
Under  S.  D.  Comp.  L.  §  4828.  provid- 
ing that  motions  may  be  heard  and 
determined  at  any  place  within  a  Ju- 
dicial district  in  which  Is  situated  a 
county  or  Judicial  subdivision  where 
the  same  Is  brought  or  is  pending,  a 
motion  to  discharge  an  attachment  In 
a  case  pending  In  the  circuit  court 
of  one  county  may  be  beard  and  de- 
termined In  any  other  county  of  the 
same  circuit.  Benedict  v.  Ralya,  1 
S.  D.  167.  46  NW  188. 

[  f  ]  Baoh  an  applloation  Is  ad- 
dressed to  the  discretion  of  the  court. 
Campbell  v.  Morris,  3  Hnrr.  A  M. 
(Md.)  535;  Holland  v.  White.  120  Pa. 
228.  13  A  782,  78S.  See  also  Potomac 
Steamboat  Co.  v.  Clyde,  61  Md.  174; 
Stewart  v.  Kati,  99  Hd.  334;  Clarke 


V.  MelKSell,  29  Md.  221;  Howard  v. 
Oppenhelmer,  25  Md.  350:  Cover  v. 
Barnes,  15  Md.  576:  Lambden  v. 
Bowie.  2  Md.  334:  Biirr  v.  Perrv.  3 
GUI  (Md.)  313;  R:inahiin  v.  O'Neale, 

6  Gill  &  J.  (Md.)  298.  26  AmD  576. 

[g]  Motion  fonndea  on  papers. — 
A  motion  to  dissolve  an  attachment 
founded  on  the  pnpers  on  whlch  it  Is 

f ranted,  which  N.  T.  Code  Clv.  Proc. 
683  provides  may  be  heard  with  or 
without  notice,  la  not  a  "litigated 
moUon"  which  rule  NO.  1,  oi;  the  aj»- 

Kellate  division  rules  requires  to,'*© 
eard  In  part  I  of  the  court,  but  Is 
within  rule  No.  5.  providing  that  ajo- 
plioatlon  for  alt  court  orders  ex  parte, 
"where  notice  Is  not  rcnufrod.  must 
be  made  to  the  Siietial  Term  for  the 
transaction  of  «k  parte  bUBlnej" 
Sturz  V.  Fischer,  IBJIiilaa.  410. 
S83,  25  NYClvProo 
366. 

[h]  Jurisdiction  not  oonfiasd  to 
eoorts  of  common  plsas.— Under  the 
Pennsylvania  act  of  1869.  giving  Ju- 
risdiction to  the  court  or  common 
pleas  of  the  county  to  dissolve  an  at- 
tachment, it  has  been  held  that  such 
JurlsdicMon  Is  not  confined  to  the 
courts  of  common  pleas  but  extends 
to  the  district  and  nisi  prius  courts. 
Dallett  V.  Peltus,  7  PhUa.  fPa.)  627; 
Hlldeburn  v.  Philadelphia  Watch  Co., 

7  Phila.  (Pa.)  450. 

[i]  The  officer  granting  the  writ 
(1)  has  no  power  to  discharge  an  at- 
tachment regularly  Issued  unless  in 
a  case  expressly  provided  for  by  stat- 
ute. In  re  Marty.  3  Barb.  (N.  T.> 
229.  Compare  Conklln  v.  Dutcher,  6 
HowPr  (N.  T.)  386,  CodeRepNS  49 
(holding  that,  under  N.  Y,  Code  Clv. 
Proc  a  324,  349,  an  attachment  Im- 
provldently  granted  could  only  be  va- 
cated by  application  to  the  Judge  who 
granted  It,  or  by  appeal  to  the  ap- 
pellate branch  of  the  court).  (2) 
Accordingly  a  Judee  of  the  county 
court  who  orders  the  issue  of  a  writ 
of  attachment  out  of  the  high  court, 
under  Ont.  Rev.  St.  (1877)  c  66  8  2, 
has  no  Jurisdiction  to  entertain  an 
application  to  set  aside  such  writ. 
Disher  v.  DIsher,  12  Ont.  Pr.  518. 

[J]  In  Bhode  Island  no  Jurisdic- 
tion exists  In  any  court  to  dissolve 
an  attachment  of  real  estate  when 
regularly  and  properly  made,  but 
when  excessive  damages  are  claimed 
or  an  excessive  levy  is  made  the  court 
may  release  a  portion  of  the  prop- 
erty attached.  Wood  v.  Watson,  20 
R.  T.  223.  37  A  1030.  Compare  Mellen 
V.  Battey,  22  R.  T.  395.  48  A  141. 

[k]  In  Porto  >loo  a  district  court 
has  Jurisdiction  to  try  an  action  to 
dissolve  an  attachment  when  It  ap- 
pears from  the  sworn  statement  of 
plaintiff,  not  controverted  by  defend- 
ant, thnt  the  property  attached  has  a 
value  greater  than  five  hundred  dol- 
lars. Rio  V.  Vazquez,  17  Porto  Rico 
644. 

31.  Schall  V.  Bly.  43  Mich.  401,  5 
NW  651;  Heyn  v.  Farrar.  36  Mich. 
2E8;  Macumber  v.  Beam,  22  Mich.  395; 
Price  v.  Reed,  20  Mich.  72;  Vinton  v. 
Mead,  17  Mich.  388;  Albertson  v. 
Sd«all,  16  Mich.  203;  Nelson  v.  ^yde, 
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or  the  clerk." 

Wben  an  attaehnwat  baa  been  diiduurgad  by  giv- 
ing btmd  for  that  puzpoBei"  the  eonrt  has  no  juris- 
diction snbsequently  to  diseharee  the  attaehment 
for  the  reason  that  there  ia  no  longer  any  atta^ 
ment  to  be  disehazged."* 

[9  10191  F.  Froeeedinga— 1.  In  OeneraL  Pro- 
ceedings for  the  dissolution,  quashal,  or  Taoatim 
of  an  attaehment  are  by  action  of  the  eourt  ex  mero 
motn,"  by  motion  or  role  to  show  eause,'*  or  by 
plea  in  abatement,*^  and  objections  to  the  attaeh- 
ment cannot  properly  be  raised  by  demnrrer*"  or 
on  appeal,'"  where  objection  vaa  not  raised  in  the 
trial  conrt.^*  Where  the  proceeding  is  by  motion, 
no  pleading  is  neeessaiy  other  than  the  notice  stat- 


the  grounds  of  motion/' 
ft  1020]  a.  Action  by  Conrt  ex  Men  Hota 
Where  an  attachment  has  been  irregnlarly  issaed, 
it  ia  within  the  power  of  the  eonrt  to  qnawi  or  ^ 
miss  the  same  ex  mero  mota  and  witiiont  any  sp- 
plication  for  aneh  aetioa  by  defendant  or  any  other 
person.*' 

1021]  S.  notion  or  Bnie  to  Bbaw  Oauo-a. 
Propriety  of  Proceoding— (1)  Wbere  Defocti  A^ 
parent  of  Boeozd.  Where  the  defects  relied  on 
to  defeat  the  attachment  axe  ^iparoit  iq»on  the 
face  of  the  proceedings,  it  is  pnmer  to  take 
advantage  thereof  by  a  motion  to  ^tiash  the  writ  ot 
to  dissolve  the  attachment,**  which  raiaea  inoca 


10  Mich.  521;  Oaborne  t.  Robblns,  10 
Mich.  277;  Ed^arton  v.  Hinchman,  7 
Mich.  362. 

[a]  Wo  ftathorltr  to  olto  for  ap- 
poaranco  Iwforo  olroiilt  jvAffo  or 
oonrt. — A  circuit  court  commisflloner 
has  no  authority  to  make  an  order 
citing  a  party  to  appear  before  a  cir- 
cuit judge  or  circuit  court,  on  an  ap- 
plication to  dissolve  an  attachment, 
and  such  application  and  citation  do 
not  operate  aa  a  stay  of  proceed- 
ing  Asena  v.  Smith.  1  Uloh.  N.  P. 

[ill  OonmlmlMwr  of  ad]ol»lsff 
omunr  la  oaae  of  dlsamallfloatlon. — 

The  statute  does  not  place  applica- 
tions to  dissolve  attachments  on  a 
difTerent  footing  from  other  ofllclat 
action,  and  there  Is  no  special  hard- 
ship In  reqntring  plaintiff,  who  has 
sued  out  an  attachment  which  he 
cannot  honestly  do  without  means  of 
proof  of  Its  propriety,  to  show  that 

Jiroof  before  a  commissioner  of  an  ad- 
olnlng  county  where  the  commis- 
sioner of  plaintiff's  county  Is  dis- 
qualified by  reason  of  having  been  a 
partner  of  counsel  In  the  case.  Heyn 
V,  Parrar.  38  Mich.  258. 

[c]  Interest  snfflelent  to  dls- 
Unallfy^— On  an  application  to  dis- 
solve an  attachment  a  showing  that 
the  circuit  court  commissioner  of  the 
county  was  the  law  partner  of  plain- 
tiff's attorney,  that  a  portion  of  the 
papers  In  the  cause  were  In  his  hand- 
writing, and  that  he  had  told  defend- 
ant's attorney  that  he  was  interested 
as  counsel  and  could  not  act  as  com- 
missioner in  the  matter,  was  a  sufB- 
clent  showing  to  disqualify  him. 
Heyn  v.  Farrar.  36  Mich.  258. 

[d]  Umlts  of  power  of  ootonda- 
■loner.  The  circuit  court  commis- 
sioner can  dissolve  the  attachment 
only  for  reasons  going  to  show  that 
plalntlfT  "has  not  a  good  and  legal 
cause  for  suing  out  such  writ"  which 
Includes  only  an  Inquiry  Into  the 
facts  and  sufllclency  of  the  affidavit. 
Other  defects  In  the  proceedings  must 
not  be  passed  upon  by  the  commis- 
sioner at  chambers,  but  by  the  court. 
Vinton  V.  Mead.  17  Mich.  388. 

Ce]  Titl*  of  vvooMAlaffi.— The  pro- 
ceedings before  the  commissioner 
need  not  be  entitled  in  the  original 
cause.   Heyn  v.  Farrar,  8<  Mich,  258. 

aa.  Palmer  v.  Bosher,  71  N.  C.  291 
fholdtng  that  the  clerk  of  the  su- 
perior court  had  Jurisdiction  to  va- 
cate an  attachment  under  N.  C. 
Code  Civ.  Proc.  g  212.  notwithstand- 
ing Acts  [1870-1871]  166,  made  the 
process  returnable  to  court  in  term 
time). 

33.  Bffeot  of  disohanre  or  dlMOln- 
tlon  boiid  Bee  supra  J  693. 

34.  Leusch  v.  Nickel,  16  N.  M.  28. 
1J3  P  695;  McLaughlin  v.  Wheeler,  1 
8.  D.  «7.  47  NW  816  tanpr  Wyman 
V.  Haltock,  4  S,  D.  489,  57  NW  1971; 
Larsen  v.  Richards.  43  UUh  196.  134 
P  688;  Brady  v.  Onffroy,  37  Wash. 
482.  79  P  1004  (holding  that  a  subse- 
quent order  of  the  court  purporting 
to  discharge  the  attachment  and 
bond  Is  a  nullity  for  want  of  subject 
matter). 


■■topptf  to  anecUoB  or  wttMk  at- 
tachment »n«tiig  from  glTlBf  of  ais- 
solntloiL  bond  see  supra  S  696. 

35.    See  Infra  S  1020. 

Se.    See  Infra  |(  1021-106$. 

[a]  iTndsr  1m.  Code  Prao.  art  SftS, 
a  writ  of  attachment  can  be  dis- 
solved by  exception  as  well  as  by  rule 
to  show  cause.  Pouts  v.  Regglo,  26 
La.  Ann.  305. 

37.  See  infra  Sfi  1064-1082. 

38.  Hunt  V.  Collins,  4  Iowa  56. 
And  see  also  TIdrIck  v,  Sulgrove,  38 
Iowa  889;  Brace  v.  Orady,  36  Iowa 
352;  Williams  v.  Walker,  11  Iowa  77. 
But  compare  Bittick  v,  Wllklns.  7 
HelBk.  (Tenn.)  307  (holding  that, 
where  no  sufllclent  cause  of  atUch- 
ment  la  alleged  in  an  attachment  bill, 
attachment  may  be  discharged  upon 
objection  taken  either  by  motion  or 
demurrer). 

[a]  XllaflCntloa^— An  objection 
that  an  attachment  by  which  Jurisdic- 
tion over  nonresident  defendants  was 
sought  to  be  obtained  was  of  exempt 
property  cannot  be  taken  adrantage 
of  by  demurrer.  Hltohell  v.  Suther- 
land, 74  Me.  100. 

39.  Morgan  v.  Avery,  7  Barb.  (N. 
T.)  656. 

40.  Iroquois  Pumaee  C!o.  v.  Wil- 
kin Mfg.  Co.,  181  III.  582,  54  NE  987; 
Thompson  v.  Raymon.  8  Miss.  186 
(holding  that  a  eourt  for  the  correc- 
tion of  errors  would  not  dismiss  an 
attachment  for  irregularities  where 
there  was  no  motion  In  the  court  be- 
low). 

[a]  On  appml  fmn  Jnatios  of  the 

psaoe. — And  where  a  motion  to  dis- 
solve for  defects  In  the  affidavit  has 
not  been  made  In  an  attachment  be- 
fore a  Justice  of  the  peace  It  is  too 
late  to  make  the  objection  on  appeal. 
Horton  v.  Miller.  84  Ala.  537.  4  S 
370.  But  see  Meyers  t.  Boyd,  37  Mo. 
A.  632. 

[b]  Appeal  la  action  affalnet  «h«r- 

ur. — ^An  objection  to  the  regularity  of 
the  attachment  proceedings  cannot  be 
raised  for  the  first  time  on  appeal  In 
an  action  against  the  attaching  offi- 
cer to  recover  the  attached  property. 
Hlosley  T.  Price.  104  Iowa  282.  73 
NW  684. 

41.  Campbell  v.  Ultehell,  4  Ky.  Op. 
629. 

48.  Israel  v.  Ivey.  «1  N.  C.  661; 
Deaver  v.  Keith,  «1  N.  C.  428;  Webb 
V.  Bowler.  60  N.  C.  362;  Mants  v. 
Hendley,  2  Hen.  &  M.  (12  Va.)  308; 
Neil!  V,  Rogers  Bros.  Produce  Co..  41 
W.  Va.  37.  28  SE  702. 

[a]  l^sTT  on  property  not  subjeot 
to  attaohment. — Where  a  general  at- 
tachment on  statutory  grounds  Is 
sued  out.  the  grounds  are  not  contro- 
verted, and  no  motion  to  discharge  la 
made,  although  a  levy  thereunder  Is 
properly  ounshed  becRuse  the  proo- 
erty  seized  is  not  subject,  the  attach- 
ment should  be  allowed  to  stand. 
Oaar  v.  Lyon,  99  Ky,  673,  87  8W  73, 
148.  18  KyL  600. 

43.  n.  S.— Salmon  t.  Mills,  49  Fed. 
333,  1  CCA  278  (construing  Ariiansas 
statute). 

Ala. — Blankenahlp  v.  Blackwell,  tS4 
Ala.  S65,  27  B  661.  «S  AmSR  176;  De 


Bardeleben  t.  Oosby,  63  Ala.  Kl; 
Halt  V.  Braaleton.  40  Ala.  406;  Steam- 
boat Fanner  v.  McCraw.  31  Ala.  I5>: 
Hazard  V.  Jordan,  12  Ala.  180;  Cottn 
V.  Huey,  4  Ala.  66;  Planters',  eta, 
Bank  V.  AndrewB,  8  Port,  404. 

Ark. — Alexander  v.  Pardue^  U  AriL 
369. 

Colo. — Rice  V.  Hanptman.  2  Colo. 
A  666,  31  P  862. 

Qa. — Blackwell  v,  Compton,  107  Gt. 
764,  33  SE  672;  Garrett  v.  Taylor,  M 
Ga.  467,  14  SE  869;  Brafman  v.  Asher. 
78  Oa.  32;  Thompson  v.  Arthur.  DndL 
353.  See  also  Loeb  v.  Smith.  78  Gt. 
604.  S  SE  438. 

111. — Cnine  v.  Patterson.  191  Bl.  146, 
61  NE  126;  House  v.  Hamilton.  43  DL 
186:  Plato  V.  Turrill.  18  III.  173. 

Ind. — Fremont  Cultivator  Co.  r, 
Fulton,  103  Ind.  393,  t  NB  131:  Cooper 
V.  Reeves,  18  Ind.  ES;  OoUlas  <r. 
Nichols.  7  Ind.  447. 

Iowa. — Cox  V.  Allen.  91  Iowa  462,  SJ 
NW  836;  Lease  T.  Franklin,  84  lows 
418.  61  NW  81;  Haatlngfl  v.  Phonlx, 
69  Iowa  894,  13  NW  846:  RauKh  v. 
Moore,  48  Iowa  611,  SO  AnR  412: 
Tldrlck  Sulgrove,  88  Iowa  339: 
(>amer  v.  White,  29  Iowa  836;  Phil- 
lips V.  Orr.  11  Iowa  283;  Pomroy  t. 
Parmlee,  9  Iowa  140,  74  AmD  SU: 
Sample  v.  Griffith,  6  Iowa  87«; 
Carothera  v.  Click.  Morr.  64. 

Kan. — Wm.  W.  Kendall  Boot,  ete- 
Co.  V.  August,  61  Kan.  53L  32  P  63$; 
Balllnger  v.  Lantler.  15  Kan.  COS. 

Ky.— Kentucky  Jeans  Clothing  Co. 
V.  Bohn.  104  Ky.  887,  47  8W  250,  29 
KyL  612. 

Md. — Oward  v.  Dillinger.  66  Ml 
59;  Lambden  v.  Bowie.  2  Md.  334. 

Mich. — John  I>.  OruberOo.  Davis. 
149  NW  990;  Roelofson  v.  Hatdu  3 
Mich.  277. 

Mlaa.— Baldwin  v.  Conger,  IT  Miss. 
616. 

Mo. — Owena  v.  Johns,  59  Mo.  89; 
Graham  v.  Bradbury,  7  Mo.  2S1: 
Smith  v.  Hackley,  44  Mo.  A.  614. 

N.  H.— CouRhlin  V.  Angell.  «8  N.  H. 
362.  44  A  526;  Crawford  v.  Craw- 
ford. 44  N".  H.  428. 

N.  T. — Quamntee  Sav.  Loan,  etc 
Co.  V.  Moore,  8S  App.  Dlv.  431,  64 
NTS.  787;  Van  Camp  w.  SSBri^  79 
Hun  184.  S9  NYH  76^  34  NTClvPrec 
16  raff  147  N.  T.  160.  41  427.  ! 

NTAnnCas  351];  Pelffer  v.  Wbeelw. 
76  Hun  880.  27  NTS  771;  Crowns  t. 
Vail,  61  Hun  204.  4  NTS  SS4:  Morgsn 
v.  Avery,  7  Barb.  6S6,  2  CodeRep  91: 
Sanborn  v.  Ellsabethport  Mfg.  Co_  13 
AbbPr  482.  22  HowPr  106:  Boocher 
V.  Roulller,  4  AbbPr  396:  tktwnes  r. 
Phoenix  Bank,  6  Hill  297;  Lenox  v. 
Howlsnd.  8  Cai.  267. 

N.  C. — Knieht  V.  Hatfield.  129  N  C 
191.  39  SE  807;  Toms  v.  Warmn.  66  N. 
C.  417:  Webb.  v.  Bowler,  50  N.  C.  3«1 

Oh. — Harrison  v.  King.  9  Oh.  St 
388;  Eran  v.  Lunsden,  2  dsn.  168: 
Kentucky  Northern  Bank  v.  Nash,  1 
Handy  153,  12  Oh.  Dec.  (Reprint)  75: 
Jacoby  V.  Dotson,  7  OhS&CP  412.  T 
OhNP  282. 

Or. — Winnemucca  Bank  v.  vul- 
laney.  29  Or.  2C8,  46  P  79«. 

Pa.— Steel  v.  Goodwin.  IIS  tst, 
0  A  49;  Crawford  t.  Stewnrt,  SS  ft. 
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of  law  **  and  is  snbitantially  treated  u  a  demnner 

to  a  pleadii^.^* 
[f  1022]    (2)  Where  Defecti  Not  Apparent  of 

Booffd.  Where  the  defeets  relied  on  to  defeat  the 
attsehment  are  not  apparoit  on  the  faee  of  the 
proceedings,  a  plea  in  abatement  is  the  nsnal,''  and 
in  some  jurisdictions  the  only  available/^  method 
of  raising  objections;  but  in  a  number  of  states  the 

11;  Slngerly  v.  Dewees,  6  Pa.  Dlst.  92, 
19  Pa.  Co.  SO;  H.  B.  Clafiln  Co.  t. 
Wetal  16  Fa.  Co.  247;  Herman  v.  Bal- 
ler.lS  WklyNC  40S. 

8.  C. — Kerchner  v,  McCormac,  SS  B. 
C  481:  Bates  v.  Kllllan,  17  8.  C.  G63: 
Metts  V.  PJ«dinont.  etc.,  L.  Ins.  Co.,  17 
8.  C  120. 

S.  D.— Wilcox  V.  Smith.  4  B.  T>.  125, 
K  NW  1107;  Deerins  v.  Warren,  1  S. 
D.  35,  44  NW  1668. 

Tenn. — Bryan  v.  Norfolk,  etc.,  R. 
Co.,  119  Tenn.  349,  104  SW  623;  Btt- 
tlck  V.  Wilklna,  7  Helsk.  307;  Ala- 
bama Bank  v.  Pltzpatrlok.  4  Humphr. 
311.  And  see  King  v.  Patterson,  129 
Tenn.  1,  164  SW  1191  (holding  that, 
where  numerous  attachment  suits 
were  consolidated,  motions  to  quash 
complainants'  attachments  and  excep- 
tions to  the  report  of  the  master  flx- 
tng  the  priorities  of  the  parties  are 
the  proper  methods  of  raising  the 
question  whether  complainants'  at' 
tachments  were  void  for  failure  to 
Join  the  holder  of  the  legal  title  of 
the  property  attached). 

Tex. — City  Nat.  Bank  v.  Cupp,  59 
Tex.  268;  Hill  v.  Cunningham,  25 
Tex.  25;  Wright  v.  Smith,  19  Tex. 
!B7. 

Va. — Sims  V.  Tyrer,  96  Va.  B,  26  SB 
SOS;  Anderson  v.  Johnson.  32  Gratt. 
(73  Va.)  6K$. 

W.  Va. — Miller  v.  Pewsmlth  Lum- 
ber Co.,  42  W.  Va.  323,  2«  SB 
175:  Tlnrle  v.  Brlson,  14  W.  Va. 
29B. 

Wyo. — Cheyenne  First  Nat.  Bank 
V.  Swan.  S  Wyo.  356.  23  P  743. 

Que. — Helancon  v.  Archamhault,  7 
Que.  Pr.  474;  Lemleux  v.  Le  Cirque, 
7  Que.  Pr.  4B6. 

[a]  Sefsndant  may  movm  to  dla- 
charge  m*  to  whole  or  part  of  the 
property  attached.  Kentucky  North- 
ern Bank  v.  Nash,  1  Handy  153,  12 
Oh.  Dec.  (Reprint)  75. 

[h]  Motion  to  modify  attaohment. 
— Where  an  attachment  was  Issued 
for  a  debt,  part  of  which  only  was 
due,  defendant  is  confined  to  a  motion 
for  a  modification  of  the  writ,  under 
Wis,  Rev,  St.  9  2744,  on  that  ground, 
and  a  release  of  the  property  from 
the  attachment  as  to  the  debt  not  due. 
because  of  failure  to  give  a  proper 
bond.  Hubbard  v.  Haley,  96  Wis. 
578,  71  NW  1086. 
{c]    Wlies  flllsr  with  dark  nnneo- 


Maarr. — A  motion  before  a  Judge  at 
chambers  to  dissolve  an  attachment 
need  not  first  be  filed  with  the  clerk. 
Gillespie  v.  Lovell,  7  Kan.  419. 

[d]  Cans*  of  action  not  wamnt- 
btg  attaclunant. — If  an  attachment  is 
t<isued  upon  a  cause  of  action  in  aid 
nf  which  attachment  is  not  warranted 
by  the  statute,  the  mode  of  reaching 
the  Irregularity  Is  not  by  a  motion  to 
quash  or  a  plea  in  abatement,  but  by 
a  mle  on  plaintiff  to  show  cause  why 
the  attachment  should  not  be  dis- 
solved. Fisher  v.  Consequa,  9  P.  Cas. 
No.  4.816,  2  Wash.  382;  I>raliford  v. 
Turk.  75  Ala.  339;  Rich  v.  Thornton, 
69  Ala.  473;  Johnston  v.  Hannah.  66 
Ala.  127;  Dryer  v.  Ahercromble,  57 
Ala.  497 :  Watson  v,  Auerbach.  57 
Ala.  853;  Brown  v.  Coats,  56  Ala.  439; 
GUI  V.  I>owns,  26  Ala.  670;  Beckwith 
V.  Baldwin,  12  Ala.  720;  Jordan  v. 
Haxard.  10  Ala.  221.  See  also  Poutz 
v.  negglo.  26  La,  Ann.  305. 

44.  Ca]  *he  defeats  are  eatab- 
llshed  DT  Inspeetion  of  the  record 
In  such  case,  while  if  objections  are 
raised  by  s  traverse  of  the  facts  al- 
leged In  tlie  affidavit  the  defects  are 
eetablttfbefl  by  ttie  production  of  evi- 


dence. Johnson  v.  Stockham,  89  Md. 
868,  43  A  948. 

45.  Deering  v.  Warren,  1  S.  D,  36, 
44  NW  1068.  See  also  Hubbard  v. 
Haley,  96  Wla,  578,  71  NW  1086. 
Compare  Blwell  t.  Acme  Portland 
Cement  Co.,  154  App.  Dir.  123,  188 
NTS  1004, 

46.  See  Infra  9  1064. 

47.  De  Jamette  v.  Dreyfus,  166 
Ala,  138,  51  8  932  (holding  that  a  mo- 
tion to  quash  the  attachment  Is  not 
the  proper  manner  of  raising  the 
question  of  the  court's  Jurisdiction  to 
issue  the  writ  because  of  want  of  per- 
sonal service);  Blankenship  v.  Black- 
well,  124  Ala.  355,  27  S  551.  82  AmSR 
175  (holding  that  matters  In  abate- 
ment cannot  be  raised  by  motion,  but 
must  he  specially  pleaded);  Wlnne- 
mucca  Bank  v.  Mulianey,  29  Or.  268, 

46  P  796  (holding  that  the  defects 
must  be  apparent  on  the  fact  of  the 
proceedings  In  order  to  warrant  a 
proceeding  by  motion):  Hill  V.  Cun- 
ningham, 25  Tex.  25  [foil  Sanger  v. 
Texas  Qln,  etc.,  Co.,   (Tex.  Civ.  A.) 

47  SW  740]  (holding  that  objections 
requiring  Introduction  of  evidence  to 
sustain  them  cannot  be  shown  upon 
a  motion  to  quash). 

[a]  2>Uor«tlon  of  oonrt. — It  Is 
within  the  sound  discretion  of  the 
court  to  entertain  a  motion  to  dismiss 
the  attachment  because  of  the  insuffi- 
ciency of  the  bond,  or  to  refuse  It, 
thereby  putting  the  defendants  to  a 
plea  In  abatement,  and  the  exercise 
of  such  discretion  cannot  be  con- 
trolled by  mandamus.  Bx  p.  McKIs- 
sack,  107  Ala.  493.  18  S  140. 

[b]  Oaose  of  action  not  anthorls- 
Ing  attachment.^ — ^Where  an  attach- 
ment Is  sued  out  for  a  cause  of  ac- 
tion upon  which  the  statutes  do  not 
authorize  its  issue,  the  irregularity 
cannot  he  reached  by  a  plea  in  abate- 
ment or  by  a  motion  to  quash  It.  The 
proper  method  of  reaching  the  objec- 
tion, where  the  writ  will  not  He  for 
the  enforcement  of  the  action,  is  a 
rule  upon  plaintiff  to  show  cause 
against  the  dissolution  of  the  writ 
and  its  levy,  and  the  motion  must 
precede  a  plea  to  the  merits,  Drak- 
ford  V.  Turk,  76  Ala.  339. 

48.  La. — Read  v.  Ware,  2  La.  Ann. 
498. 

Md. — Johnson  v.  Stockham,  89  Md. 
368,  43  A  943;  Ferrall  v.  S^rnen,  87 
Md.  76,  8  A  819;  CHarke  v.  Meixsell, 
29  Md.  221;  Cover  v.  Barnes,  15  Md. 
576. 

Mich. — Oenesee  County  Sav.  Bank 
V.  Michigan  Barge  Co.,  52  Mich.  164, 
17  NW  790.  18  NW  206;  Gray  v.  York, 
44  Mich.  415,  «  NW  874:  Bower  V, 
Town,  12  Mich.  280;  Paddock  v. 
Uatthewa,  8  Mich.  18.  But  compare 
Roelofson  v.  Batch,  8  Mich,  277. 

N.  T, — Bridges  V.  Wade,  118  App. 
Dlv.  860.  99  NTS  126;  Thalhelmer  v. 
Hays,  42  Hun  93  tafC  107  N.  T.  673 
mem,  14  NE  609  mem];  National  Parli 
Bank  v.  Whitmore.  7  NTSt  456, 

Okl. — McComb  V.  Watt,  89  Okl.  412, 
186  P  361. 

S.  C— Bates  v.  Klllian.  17  S.  C,  553. 
And  see  Kerchner  v.  McCormac,  26 
S.  C.  461. 

[al  Tho  only  mod*  (1)  by  which 
a  defendant  In  attachment  can  con- 
test the  truth  of  the  facts  stated  In 
the  affidavit  upon  which  the  attach- 
ment was  issued  is,  in  Michigan,  by 
an  application  under  the  statute  for  a 
dissolution  of  the  attachment.  He 
cannot  put  the  facts  stated  In  the  affi- 
davit In  Issue  by  plea  In  abatement. 
Boww  V.  Town,  W  HlQb.  ISO.  (2) 


Btatntea  pennit  an  ai^[dication  to  dtasolve  the  at- 
taefament  booauM  of  mattera  dehors  the  record  to  be 
made  by  motion  or  rule  to  show  oanse  why  the 
writ  dionld  not  be  dissolved,^  the  application  in 
sDcfa  cas^  being  supported  by  affidavits  or  other 
evidenee"**  as  the  statates  of  each  state  may  pro- 
vide. 

[$  1023]   b.  Nature  of  Proceedlnf.  A  motion  to 

So  also,  in  Kansas,  the  only  pro- 
cedure prescribed  by  statute  for  the 
discharge  of  an  attachment  Is  by  mo- 
tion and  upon  reasonable  notice  (Civ. 
Code  I  628).  No  affidavit  or  verifica- 
tion of  the  motion  la  required  by  the 
statute,  nor  haa  It  ever  been  held  that 
the  Allnc  of  an  afSdavlt  or  the  verifi- 
cation or  a  motion  was  essential  to 
the  raising  of  an  issue.  Kendall 
Boot,  etc.,  Co.  V.  August,  51  Kan. 
63.  32  P  635.  (3)  And  in  Wyoming 
the  validity  of  an  attachment  is  tried 
by  motion  to  discharge,  supported  by 
affidavlt.-i  or  oral  evidence,  and  not  by 
Cheyenne  First  Nat.  Bank  V. 
wan.  3  Wyo.  356,  23  P  743;  Weamo 
V.  France.  3  Wyo.  273.  21  P  703. 

[b]  Falsity  of  the  affidavit  for  at- 
tachment, (1)  by  reason  of  the  non- 
existtncc  of  the  prouiulH  of  .Tttach- 
mcnt  ftlloK^d  therein,  may  li.^  set  up 
by  nintifin  or  rule  to  ishuw  cause. 
Read  v.  Ware.  2  La.  Ann.  4'JS;  John- 
son V.  Stockham,  89  Rid.  36S,  43  A 
Ferrall  v.  Parnen,  G7  Md.  76.  8 
A  819;  Clarke  v.  Meixsell,  29  Md. 
221;  Cover  v.  Barnes.  15  Md.  676; 
Bates  V.  Kllllan,  17  S.  C.  553.  (2)  In 
New  Jersey  the  affidavit  of  defendant 
as  to  residence  Is  not  alone  suinolAat 
to  support  a  motion  to  QllafA.  vbt  ^ 
rule  to  .show  cause  may  bo  obtainw 
on  it.  Sh;idduck  v.  Marsh,  21  N.  X 
L.  434. 

40.  Thalhelmer  v.  Hays,  42  Hun  92 
tafC  107  N.  T,  672  mem.  14  NE  609 
mem];  National  Park  Bank  v.  Whit- 
more, 7  NYSt  466:  Camahan  v.  Gus- 
fine,  2  Okl.  899,  87  P  694;  Bates  v. 
Kllllan,  17  S.  C.  668;  Wearne  v. 
France.  8  Wyo.  878,  21  P  703. 

SnpportJuf  afltaTita  see  Intel  Bl 
1036-1040. 

SO.  Carnahan  v.  Ouatlne,  2  Okl. 
399,  87  P  594;  Wearne  T.  France,  2 
Wyo.  273.  21  P  703. 

[a]  3>epoaltloiiB. — In  some  states 
It  is  expressly  provided  that  upon 
trial  of  a  motion  to  dissolve  an  at- 
tachment depositions  may  properly  be 
Introduced  In  evidence.  Hanna  v. 
Barrett,  39  Kan.  446,  18  P  497  (even 
though  taken  upon  insufficient  no- 
tice); Newton  v.  West,  3  Mete.  (Ky.) 
24.  See  also  Gibson  v.  McLaughlin, 
1  Browne  (Pa.)  298  (where  it  was 
held  that  the  depositions  of  the  cred- 
itors were  properly  admitted,  al- 
though taken  after  the  writ  issued). 
But  compare  Coulon  v.  De  Lisle,  1 
Browne  (Pa.)  291  (holding  that  the 
deposition  of  plalntitt  taken  ex  parte 
after  the  writ  issued  waa  not  ad- 
mtssihle). 

[b]  Oral  erideuoe. — Unless  ex- 

gressly  provided  that  the  trial  shall 
e  upon  affidavits  and  counter  affi- 
davits. It  would  seem  that  upon  mo- 
tion to  dissolve  an  attachment  for 
defects  not  apparent  of  record  oral 
evidence  to  support  or  disprove  the 
grounds  alleged  In  the  motion  Is  ad- 
missible. Holtlday  v.  Cohen,  34  Ark, 
707;  Newton  v.  West,  S  Mete.  (Ky.) 
24.  Compare  Kountxe  v.  Scott,  52 
Nehr.  460,  72  NW  685  (holding  that 
whether  or  not  oral  evidence  should 
be  admitted  on  the  hearing  of  a  mo- 
tion for  discharging  the  attachment 
rested  In  the  discretion  of  the  court, 
and  that  such  right  was  not  con- 
ferred by  statute). 

[c]  Oral  tesUmonr  In  addition  to 
affidavits  has  been  held  admissible. 
Robinson  v.  Morrison,  2  App.  (D.  C.) 
105;  Tyler  v.  Sufford,  24  Kan.  580; 
Lambden  v.  Bowie,  S  Md.  834;  State 
V.  Quick.  45  N.  J.  !<.  208  [foil  Bald- 
win v,  rtasR,  48  N.  J.  U  496].  9ee 
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quash  or  dissolve  an  attaohment  is  in  the  natois  of 
a  plea  in  abatement,  and,  if  successful,  has  the  same 
effeet."^ 

[i  1024]  c  Necessity  for  General  Appearance  in 
Addon,  ik  some  jurisdiotionB  defendant  may  move 
to  vacate  an  attachment  without  appearing  gen- 
erally in  the  action while  in  others  such  motion 
oaonot  be  made  without  a  general  appearance  to 
the  action."' 

[$  1026]  d.  Tims  for  Uotion.  As  soon  as  de- 
fendant is  before  the  court  he  may  move  to  quash 


an  attaehmwt  issned  in  the  Mtion  against  him;" 
but  owing  to  varyii^f  provisions  of  practice  sets 
and  of  local  practice  rules  in  diflmnt  states,  there 
is  a  great  diversity  of  holdings  as  to  the  time  after 
which  defendant  eannot  move.  In  some  jvzisdu- 
tions  a  defendant  wishing  to  move  to  quash  or  vt- 
eate  the  attachment  must  do  ao  at  Uie  very  outset 
of  the  proceedii^,  at  the  return  term  of  the  vrit, 
or  as  soon  thereafter  as  possible,^  and  cannot  be 
allowed  to  present  such  a  motion  after  he  bu 
pleaded  to  the  merits  or  in  bar  to  the  main  »■ 


also  Shadduck  t.  Marsh,  21  N.  J,  L. 
484,  But  compare  Hansen  v.  Doherty, 
1  Wash.  461,  25  P  297  (holding  that 
It  la  not  contemplated  that  defendant 
may  support  his  motion  to  discharge 
both  by  affidavits  and  oral  testimony, 
and  where  defendant  has  made  his 
motion  for  a  discharge  upon  affidavit 
he  has  no  right  to  depart  from  that 
mode  of  proof  and  Introduce  oral  tes- 
timony in  support  of  his  motion), 
[d]    Prodvotlon  of  Iraoka  and  po- 

S»tm.~—ln  a  rule  to  dissolve,  taken  on 
efendant's  motion,  plaintiff  may, 
upon  motion,  have  an  order  on  de- 
fendnnt  to  appear  with  his  books  and 
papers  as  for  cross-examination. 
Schwartz  v.  Atkln,  12  Pa.  Co.  373. 

[el  Bnpprcaslon  of  attacbinwst  af- 
fidavit on  nllvra  to  proAnoa  affiant. — 
Under  Ark.  Code  Proc.  9  6S1,  which 
provides  that  where  a  provisional 
remedy  la  granted  upon  an  affidavit, 
and  a  motion  Is  made  to  discharge 
or  vacate  It,  the  party  against  whom 
It  Is  granted  may  require  the  pro- 
duction of  afflant  for  cross-examina- 
tion, and  "tf  the  afHant  la  not  pro- 
duced, hla  affidavit  shall  be  sup^ 
pressed;  and  if  produced,  he  may  be 
examined  by  either  party,"  It  Is  neld 
that  It  la  only  where  the  affidavit 
might  be  used  as  evidence  that  it  can 
be  suppressed,  and  that  If  an  attach- 
ment be  issued  on  an  affidavit,  and 
the  grounds  of  attachment  be  contro- 
verted, the  affidavit  cannot  be  used 
as  evidence,  and  should  not  be  sup- 
pressed because  of  pTalntlfTs  failure 
to  produce  affiant  for  cross-examina- 
tion. Churchill  V.  Hill.  59  Ark.  54. 
62,  26  SW  378. 

61.  Vaughn  v.  Dawes,  7  Mont.  360, 
17  P  114;  Simmons  v.  Slmmona,  56 
W.  Va.  65,  48  SB  838,  107  AmSR  899. 
3  AnnCas  184. 

sa.  Monette  v.  Chardon,  16  Misc. 
165,  37  NTS  2:  Manlce  v.  Gould.  1 
AbbPrNS  (N.  T.)  255  (holding  that 
defendant  may  appear  generally  or 
specially  for  the  purpose  of  moving 
to  vacate  for  defect  of  Jurisdiction). 
See  also  Oetchell  v.  Stuyvesant,  40 
N.  S.  359. 

B3.  Feurer  v.  Stewart,  82  fed.  294 
(construing  Washington  statute) ; 
Will  V.  Whitney,  15  Ind.  194;  Roznfk 
V.  Becker,  68  Wash.  63.  122  P  593; 
Holman  v.  Cooper.  48  Wash.  24,  92 
P  781;  Rodolph  v.  Mayer,  1  Wash.  T. 
133. 

[a]  An  appearance  for  the  jmr- 
posa  of  trying  tha  Issnaa  Involved  In 
the  action,  by  which  defendant  sub- 
mits himself  to  the  Jurisdiction  of 
the  court.  Is  necessary  to  warrant  a 
motion  to  dismiss  the  attachment. 
Holman  v.  Cooper,  48  Wash.  24,  92  P 
781. 

64.  Sparks  v.  Bell.' 137  Cal.  415.  70 
P  2S1.  See  also  De  Leon  v.  Heller. 
77  Ga.  740  (holding  that  a  demurrer 
to  an  affidavit  could  be  decided  at  the 
first  term,  although  plaintiff  hna  the 
whole  of  that  term  during  which  to 
file  his  declaration). 

[al  Before  levy. — fl)  a  motion  to 
quash  or  vacate  a  writ  of  attach- 
ment may  be  made  before  anv  prop- 
erty has  been  levied  on  thereunder. 
Sparks  v.  Bell,  137  Clal.  415,  70  P  2R1: 
Kennedy  v.  California  Sav.  Bank,  97 
Cal.  93.  31  P  846,  33  AmSR  163;  Wi- 
nona nrat  Nat.  Bank  v.  Randall,  88 
Minn,  S82,  87  NW  799;  Andrews  v. 


Schofleld.  27  App.  Div.  90,  60  NTS 
132;  Gallun  v.  Well,  116  Wis.  236,  92 
NW  1091.  (2)  But  where  a  rule  to 
show  cause  why  an  attachment 
should  not  be  dissolved  was  obtained 
before  the  sheriff  returned  the  writ, 
and  before  the  hearing  the  sheriff 
made  return  that  defendant  had  no 
property  which  the  sheriff  could  at- 
tach. It  was  held  that  the  rule  should 
be  discharged  since  the  court  need 
not  dissolve  an  attachment  which 
had  no  lien,  and  did  not  affect  de- 
fendant's rights.  Goldstein  v.  Sond- 
helm,  3  Kulp  (Pa.)  212. 

[bj  Before  return  term  of  writ, — 
Defendant  in  attachment  Is  not 
obliged  to  wait  until  the  return  term 
of  the  writ  to  move  to  dissolve.  Wil- 
son V.  Louis  Cook  Mfg.  Co..  8S  N.  C. 
5,  7  (where  It  Is  said:  '*rhe  very 
point  was  considered  In  Palmer  v. 
Bosher,  71  N.  C.  291,  where  it  was 
held  that  the  defendant  need  not  wait 
until  the  return  term  of  the  court, 
but  might  voluntarily  appear  at  any 
time  and  move  the  Judge  to  vacate 
the  attaehment~-the  court  remark- 
ing upon  the  hardship  it  might  in- 
flict upon  a  defendant,  whose  prop- 
erty had  been  seized  under  an  Irregu- 
lar process,  if  he  were  compelled  to 
postpone,  perhaps  for  six  months,  a 
motion  to  vacate  lt">. 

[c]  Before  plaadlnff, — Defendant 
need  not  wait  uptll  he  has  filed  an 
answer  or  demurrer  to  the  petition. 
Quinlan  v.  Danford.  28  Kan.  507. 

[d]  Motion  before  nport  by  oom- 
mlssloner  premature. — It  has  been 
held  that  the  supreme  court  will 
not  entertain  a  motion  In  respect  to 
the  regularity  of  the  proceedings  of 
a  commissioner  under  the  act  con- 
cerning absent,  concealed,  or  ab- 
sconding debtors,  until  after  report 
made  by  the  commissioner.  The  ju- 
risdiction of  the  court  to  review  the 
proceedings  is  acquired  only  by  re- 
port made  by  certiorari  returned.  In 
re  Walsworth,  1  HowPr  (N.  T.)  61; 
Matter  of  Gilbert,  7  Wend.  (N,  T.) 
490. 

[e]  A  motion  to  *t«tiiT  »m  attaoh- 
ment agnlnst  a  BonrasUteBt,  which 
has  been  executed  by  service  of  a 
summons  of  garnishment,  on  the 
ground  that  no  property  or  effects  of 
or  debt  due  defendant  within  the  Ju- 
risdiction of  the  court  has  been 
seized.  Is  premature  until  the  gar- 
nishee has  filed  an  answer,  and  this 
Is  true  notwithstanding  a  bond  has 
been  given  to  dissolve  the  garnish- 
ment. Henry  v.  Lennox-Haldeman 
Co..  116  Ga.  9,  42  SE  388. 

66.  Hall  V.  Brazleton.  40  Ala.  406; 
Gill  V.  Downs.  26  Ala.  670;  Brewster 
V.  James.  3  Til.  464:  Beecher  v.  James, 
3  ni.  462:  Miltenberger  v.  Lloyd,  2 
Dall.  (Pa.)  79,  1  L.  ed.  297.  But  com- 
pare Kearney  v.  McCuIloueh.  R  RInn. 
(Pa.)  3H9;  Penmnn  v.  Gardiner,  4 
Teates  (Pa.)  6;  Tarhell  v.  Bradlev,  27 
Vt.  635.    Bx  p.  Griffin,  3  Ont.  A.  1. 

[a]  BsfSBdant  most  ills  tmTerse 
at  flr^  term. — ^Parker  v,  Bmdv.  56 
eta.  872.  See  De  Leon  v.  BTeller,  77 
Oa,  740;  Trvln  v.  Howard,  37  Oa.  IS; 
Neal  V.  Bookout.  30  Ga.  40. 

fb]  Paaslntf  merely  nominal  term. 
—An  application  in  the  ca^e  of  an 
attachment  brought  to  the  July  term 
was  in  time.  If  made  In  the  Decem- 
ber term  following,  where  the  July 


term,  being  held  for  one  day  only, 
was  not,  strictly  speaking,  regardea 
as  a  term.  Kearney  t.  McCullougti, 
5  Blnn.  (Pa.)  389. 

[c]  Time  fixed  with  refareao*  to 
other  prooeedLiwa. — (1)  It  has  b««n 
held  that  defendant  must  make  hia 
motion  to  quash  within  the  time  pre- 
scribed for  pleading  In  abateraem 
(De  Bardeleben  v.  Crosby,  53  All. 
368;  The  Parmer  v.  McCraw,  11 
Ala.  659;  Hazard  v.  Jordan,  12  Ala. 
180).  (2)  or  within  the  time  for  an- 
swer (Merritt  v.  St.  Paul,  11  MIna 
223;  Magee  v.  Pogerty,  6  Mont.  2J7. 
11  P  668.    Compare  Reg.  v.  Stewart 

8  Ont.  Pr.  297,  where  defendant  In  at- 
tachment accepted  service  of  the  writ 
with  knowledge  of  all  the  Irregulari- 
ties In  the  proceedlngSt  and  it  was 
held  that  he  could  not  move  to  set 
aside  the  attachment  after  the  time 
for  pleading  had  expired).  (3)  and 
the  time  mill  not  be  extended  bj 
calling  the  motion  a  substituted  mo- 
tion (Magee  v.  Fogerty,  supra),  it) 
by  an  extension  of  the  time  for  ao- 
swering  on  account  of  a  demurr« 
(Vaughn  V.  Dawes.  7  Mont  360,  3«. 
17  P  114.  where  it  is  said:  "We  can- 
not believe  that  the  legislature,  iy 
the  use  of  this  phrase  (time  of  xn- 
swering)  Intended  to  allow  a  defend- 
ant all  the  time  within  which  to 
make  his  motion  to  discharge  the  at- 
tachment to  be  obtained  by  a  motior 
or  demurrer,  which  might  be  frivo- 
lous, and  made  for  the  purpose  of 
delay."     See  also  Wallace  v.  Lewis. 

9  Mont.  399.  24  P  22),  (5)  or  by  an 
order  denying  the  motion  wlthoul 
prejudice  to  Its  renewal  before  an- 
other court  to  which  the  case  Is  re- 
moved (Wallace  v.  Lewis,  supra),  (t) 
So  also,  where  defendants  specially 
appear.  In  opposition  to  a  writ  of 
attachment  within  the  time  fixed  bT 
statute,  for  the  purpose  of  movlnir 
to  dismiss,  they  are  bound  by  the 
rule  of  court  relating  to  the  time  for 
filing  dilatory  pleas,  althouarta  there 
was  no  service  that  obliged  them  to 
obey  the  writ,  or  charged  them  with 
knowledge  of  Its  contents.  Wade  x. 
Wade,  81  Vt.-275.  69  A  826. 

[d]  Motion  on  merits  not  Oafeatei 
by  laches, — (1)  The  general  rule  that 
a  motion  to  discharge  an  attachmeai 
for     irregularity     must     be  made 

tiromptly  or  excuse  given  for  the 
aches  does  not  apply  to  a  niotioa 
made  on  the  merits  (Thalbelmer  v. 
Hayes,  14  NTClvProc  232;  Swezey 
V.  Bartlett,  3  AbbPrNS  (N.  T.)  444: 
Lawrence  v.  Jones,  15  Abbl^  (N. 
T.)  110.  See  also  (larbutt  v.  Hanff. 
15  AbbPr  (N.  T.)  189),  (2)  and  mere 
lapse  of  time  within  the  limits  pro- 
vided by  the  statutes,  before  levy.  Is 
no  objection  to  the  ground  of  the 
motion  (Andrews  v.  Schofleld.  27 
App.  DIv  90,  50  NTS  132). 

[e]  Affidavit  snSUdeatly  saawir- 
inir  charge  of  laohea.  —  Laches 
charged  against  the  assigns  of  the 
attachment  debtors  in  makinf;  a  rat»- 
tlon  to  set  aside  the  attachment  la 
fully  answered  by  his  affidavit,  al- 
leging that  had  the  estate  realised 
the  amount  for  which  It  bad  be« 
sold  by  the  assignors,  prior  to  the 
assignment,  there  would  have  been 
sufficient  to  pay  all  cradltora.  and 
that  afterward  he  was  obUcatt  tn 
rescind  the  sale  and  resell  thm  goeia 


For  late  caaas,  aerslopmsBta  and  okaafwi  In  the  law  see  cumulative  Annoutlons,  stuns  title,  pa^  and  note  numbsr. 
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tion,**  or  has  filed  a  plea  in  abatetnent  of  the  at- 
taehmmt  bat  in  oUier  junsdietions  a  more  lenient 
rale  prerails,  and  defendant  «an  make  his  motion 


to  quash  at  any  time  before  trial'*  or  final  judg- 
ment.'' 

AttM  jodgmMit.   While  dofeodant  may,  in  some 


for  less  than  their  worth,  being  bare- 
ly enough  to  pay  platntiICa,  and  that 
\ie  served  the  motion  papers  the  day 
of  the  Bale.  Kahle  v.  Muller,  67 
Hun  114,  11  NYS  26. 

(f]  Period  for  openinff  defwnlti  ' 
Where  the  period  for  opening  a  de- 
fault is  fixed  by  statute  at  twelve 
months,  this  refers  to  the  application 
by  defendant,  and  if  the  application 
Is  made  In  due  time  defendant  is  not 
prejudiced  by  the  failure  of  the  court 
lo  pass  Qpon  his  rlghta  within  the 
lime  limited.  Bledsoe  v.  Wright.  2 
Baxt.  (Tenn.)  471. 

[g]  sOMt  Of  vr«vtoa>  •mtrr  of 
niiUL  hall  I  ft  motion  to  quash  a 
vrlt  of  attachment,  made  on  the 
calling  of  the  cause  at  the  term  at 
vUeh  the  writ  was  returnable  and 
on  the  first  appearance  of  defendant, 
was  In  Ume,  although  he  had  pre- 
TloQBly  entered  special  ball  In  vaca- 
tion. -  Root  V.  Monroe,  6  Blackf. 
(Ind.)  694. 

[hi  After  appMuUM  •ntsMd, 
coatiiHiano*,  aad  tv!*!*  a  motion  to 
quash  Is  too  late.  Collins  v.  Nichols. 
7  Ind.  447. 

[i]  Solar  of  olffbteen  months.— 
The  delay  of  the  defendants  for 
eighteen  months  to  move  to  vacate 
an  attachment  Is  laches,  and  the  per- 
mission of  the  court  In  such  a  case 
(o  plaintiffs  counsel  to  read  affldavits 
as  to  occurrences  in  the  action  since 
the  granting  of  the  attachment  was 
not  substantial  error.  Haebler  v. 
Bernharth,  B8  N.  T.  Super.  166,  »  NTS 
7!  5. 

[J]  Belay  of  oo«t. — In  Tennessee, 
by  statute,  motions  to  set  aside  at- 
tachments, issued  on  the  ground  of 
the  nonresidence  of  the  debtor,  may 
be  granted  upon  application  and  good 
cause  shown  within  twelve  months 
after  the  issuing  of  the  attachment. 
"It  la  not  the  action  of  the  Court, 
but  that  of  the  party  complaining, 
that  Is  limited  to  twelve  months. 
The  party  having  done  all  required 
of  him,  delays  and  continuances  by 
Courts,  their  Incompetency,  as  in 
this  ease,  or  their  failure  to  meet, 
cannot  divest  him  of  the  right  in- 
vested by  his  application,  shoving 
BDod  cause."  Bledsoe  v.  Wright,  2 
Baxt.  (Tenn.)  471.  472. 

[k]  By  flt'tf  tits  Tens*  the 
time  for  making  a  motion  to  dis- 
charge will  not  be  enlarged,  where 
one  motion  to  discharge  has  been 
overruled  without  prejudice  upon  the 
venue  being  changed.  Wallace  v. 
Lewis,  9  Mont.  399.  24  P  22. 

[1]  Aftsx  choosliiff  uMtratom^-A 
motion  to  dissolve  is  too  late  after 
the  entry  of  a  rule  of  reference  and 
the  choosing  of  arbitrators.  Raub  v. 
Morton.  1  t.  T.  N.  S.  271,  2  L.  T. 
N  8  9 

Im']  'Aftsr  gensral  motion  over- 
med. — ^Where  the  court  has  over- 
ruled a  general  motion  to  discharge, 
made  upon  the  face  of  the  papers, 
and  without  stating  any  specific 
grounds,  defendant  cannot,  upon  final 
hearing,  take  advantage  of  technical 
aefecU  In  the  afndavit.  Kentucky 
Jeans  Clothing  Co.  v.  Bohn.  104  Ky. 
387.  47  SW  250,  20  KyL  612. 

Be.  Ala. — Carter  v.  O'Bryan,  105 
Ala.  SOS.  18  S  894;  Rosenberg  v.  H. 
B.  Clanin  Co..  95  Ala.  249.  10  S  521; 
Bledsoe  v.  Gary.  95  Ala.  70,  10  S 
502;  Drakford  v.  Turk,  76  Ala.  339; 
Brown  v.  Coats,  66  Ala.  489;  The 
Parmer  v.  McCraw,  31  Ala.  669;  QUI 
V.  Downs,  26  Ala.  670;  Hazard  v. 
Jordon.  12  Ala.  180. 

nt.— Palmer  t.  Logan,  4  111,  66. 

Ind, — Foster  v.  Dryfus;  16  Ind, 
168. 

IM. — Hughes  V.  Mattes,  104  La. 
:i8,  28  S  1008;  Baler  v.  UcAlIlster.  14 
La.  Ann.  821;  Brinegar  v.  Griffln.  2 
Ia.  Ann.  154;  Myers  v.  Perry.  1  La. 
Ann.  S72;   Sinders  T.  The  Steamer 


Henry  Clay.  8  Rob.  80;  Watson  v. 
McAllister.  7  Mart.  368.  But  com- 
pare Shewell  v.  Stone,  12  Mart.  386. 

Miss. — Smith  V.  Cromer,  66  Miss. 
157,  5  S  619;  Bishop  v.  Fennerty,  46 
Miss.  570. 

N.  J.— Watson  V.  NoblAtt,  «6  N.  J. 
L.  506,  47  A  438. 

N,  M. — Wagner  V.  Romero,  3  N. 
M.  181.  3  P  60. 

N.  C.— Symons  v.  Northern,  49  N. 
C.  241;  Price  v.  Sharp,  24  N.  C.  417; 
Garmon  v.  Barringer,  19  N.  C.  502. 

Pa. — Memphis,  etc.,  R.  Co.  v.  Wil- 
cox, 48  Pa.  161;  Atlas  Bteamshlp  Co. 
V.  U.  S.  Foreign,  etc..  Fruit  Co.,  2 
Pa.  Co.  123;  Loewenateln  v.  Sheets, 
7  Phtla.  361;  Malone  t.  Lindsley,  I 
Phila.  288;  Backer  V.  Saurman,  9 
WklyNC  4  OS. 

Tenn. — Johnson  T.  Luckado,  12 
Helsk.  270;  Terrlt  t.  Royers,  8  Hayw. 
203. 

Wi&— WoodruIT  T.  Sanders.  18  Wis. 
181;  Lowe  V.  StrlnaAiam,  14  WIS.  32& 

Bee  Blma  v.  Williams,  8  F.  Gas. 
No.  1,423,  4  McLean  680;  State  v. 
Hopper.  72  Mo.  A.  171. 

Contra  Dulin  v.  McCaw,  89  W.  "Va. 
721,  20  SE  681  (where  it  was  held 
that  defendant  by  appearing  and 
pleading  to  the  principal  action  did 
not  waive  hie  right  to  contest  'the 
validity  of  the  attachment,  but  mere- 
ly waived  the  right  to  talie  objection 
to  the   service  by  publication). 

[a]  After  the  flUng  of  u  affidavit 
of  defense  it  is  too  fate  to  move  to 
dissolve.  Yost  v.  Oinley.  2  LegRec 
<Pa.)  872;  Loewensteln  v.  Sheetx,  7 
Phlla.  (Pa.)  361. 

tb]  Answer  not  golnc  to  merits^ 
Where,  under  the  act  of  March  16, 
1869,  property  was  attached  for 
fraud,  and  an  answer  thereto  filed  by 
defendant,  which  merely  denied  the 
fraud,  and  did  not  go  into  the  merits 
of  the  case,  defendant  was  not  es- 
topped thereby  from  moving  to  dis- 
solve the  attachment.  Harrlsburg 
Boot,  etc.,  Co.  V.  Johnson,  S  Pa.  Diat. 
433. 

[c]  n«Mlnff  after  dlMNdntloa  of 
mottos—Sffeot  on  appesL  ■  Where  a 
motion  to  quash  was  disallowed  and 
defendant  pleaded  to  merits,  he  did 
not  thereby  waive  his  right  to  insist 
on  his  motion  on  an  appeal.  Horton 
V.  Pancher.  14  Hun  (N.  T.)  178. 

[d]  Wkere  prooeedlaffs  war*  i»- 
•tltnted  nader  »  state  law  not  adop^ 
•d  hr  oonffMsa,  the  right  to  raise  ob- 
jection to  Jurisdiction  of  the  court 
was  held  not  to  be  waived  by  pleading 
to  the  merits,  Blnna  v.  Williams.  8 
F.  Cas.  No.  1.423.  4  McLean  680  (con- 
struing Michigan  statute). 

[e]  A  third  person  who  is  nennit- 
ted  to  come  In  and  defend  against  an 
attachment  must  move  to  vacate^  if 
at  all,  before  setting  up  a  defense  to 
the  action.  The  Farmer  v.  McOaw, 
81  Ala.  659. 

57.  Rice  V.  Haiwtman,  2  Colo.  A. 
666,  31  P  362;  Archer  v.  Clallln,  SI 
IlL  306.  Compare  Stoddard  v.  Miller, 
29  IlL  291  (holding  that  the  right  to 
make  a  motion  to  dismiss  the  suit 
because  the  declaration  was  not  filed 
In  time  was  not  waived  by  pleading 
In  abatement  to  an  attachment  writ). 
Contra  Smith  v.  Hackley,  44  Mo.  A. 
614;  Harrtsburg  Boot,  etc,  Co.  T. 
Johnson,  3  Pa.  Dist.  433. 

[al  BlmtUtonaons  motion  to  qomA 
and  pita  In  »l»tsMHnt.  in  Arfcansas 
defendant  may  file  a  motion  to  va- 
cate, and  plead  In  abatement  at  the 
same  time,  and  the  court  will  post- 
pone action  on  the  motion  until  the 
issue  of  fact  is  determined,  and  then 
decide  the  motion  In  the  light  of  the 
result  reached  upon  that  issue.  Sal- 
mon T.  Mills.  49  Fed.  338,  1  CCA  278. 

58.  Pollocw  v.  Murray,  88  Fla.  106, 
20  S  816;  Clark  v.  TuU,  113  Iowa 
143,  84  NW  1030:  Ft.  Mill  Sav.  Bank 
v.  Sprunt,  86  S.  C.  8,  67  SB  956.  See 


also  Kennedy  v.  Mitchell,  4  Pla.  457. 

[a]  After  swearing  of  Jury. — A 
motion,  without  notice,  to  vacate  an 
attachment,  made  after  the  jury  were 
impaneled  and  sworn  and  the  plead- 
ings read.  Is  properly  refused.  Ft. 
Mill  Sav.  Bank  v.  Sprunt.  86  S.  C.  8. 
67  SE  956. 

[b]  AoooTdlnr  to  •arller  deoiidons 
In  South  Oaioltu  a  motion  could  not 
be  nmde  after  pleading.  Townea  v. 
Augusta,  46  a  C.  15,  23  SE  984; 
Callender  v.  Duncan,  18  S.  C.  L.  454; 
Stoney  v.  McNeill,  16  fi.  C.  L.  156; 
Young  V.  Gray,  16  S.  C.  L.  88;  Smith 
V.  Goudalook.  3  S.  C.  L.  468. 

[c]  Delw  not  prejndlolng  yiala- 
tur.— VaeatlOTi  or  modification  of  an 
attachment  will  not  be  denied,  be- 
cattse  the  motion  therefor  has  long 
been  delayed,  nialntlfl  not  being 
prejudiced  thereby.  Enwell  v.  Acme 
Portland  Cement  Co.,  164  App.  D!v. 
122.  138  NTS  1004. 

[d]  Prejndlolal  delay ^Where  a 
petition  to  quash  an  attachment  be- 
fore Judgment  is  made  altogether 
and  unreasonably  too  late,  and  it 
would  cause  serious  Injury  to  plaln- 
tltC  If  defendant  were  allowed  to 
make  the  same,  after  plaintiff  has 
contested  the  garnishee's  declara- 
tions, and  defendant  has  offered  no 
excuse  for  the  delay  which  he  has 
allowed  to  take  place  in  making  same, 
a  Judge 'Is  Justified  In  rejecting  such 
petition  from  the  record.  Cholnlere 
V.  Menard,  16  Que.  Pr.  359. 

[e]  notion  after  answer  suggest- 
ing  dlssolntlon. — Where  a  defendant 
in  an  attachment  under  the  act  of 
March  17,  1869  (P.  L.  8)  as  amended 
by  the  act  of  May  24.  1887  (P.  L.  197), 
fnea  an  answer  denying  the  allega- 
tions of  fraud  In  plalntlfTs  affidavit 
and  suggesting  that  the  attachment 
should  be  dissolved,  he  may,  four 
months  later,  present  a  petition  for  a 
rule  to  dissolve  the  attachment,  and 
such  petition  will  not  be  refused  on 
the  ground  that  It  was  presented  too 
late.  Stelnman  v.  Krelder,  48  Pa. 
Super.  412. 

W.  Ark.— Ward  Carlton,  26  Ark. 
668. 

Ga.— Kaek  t.  Scanlon,  48  Oa,  12. 

Kan. — Quest  v.  Ramsey,  60  Kan. 
709,  33  P  17;  Smlth-Fraser  Boot,  etc, 
Co.  V.  Derse.  41  Kan.  160,  21  P  H7: 
Doggett  V.  Bell,  82  Kan.  298,  4  P 
202;  Merchants'  Nat  Bank  ▼.  Dan- 
ford,  28  Kan.  512;  Qulnlan  v.  Dan- 
ford.  28  Kan.  607. 

Ky.— Taylor  v.  Smith,  17  B.  Hon. 
536.  But  see  Uegga  t.  Shaffer,  Hard. 
66. 

Mich.— Gore  v.  Ray,  73  Mich.  386. 
41  NW  329;  Hyde  v.  Nelson.  11  Mich. 
363.     But  compare  Crane  v.  Hardy. 

1  Mich.  66  (holding  that  where  de- 
fendant goes  to  trial  on  the  merits 
he  waives  all  prior  Irregularities). 

Nebr. — Herman  v.  Hayes.  68  Nebr. 
64,  78  NW  865;  Stutzner  v.  Prints. 
43  Nebr.  306,  61  NW  620;  Moline.  etc.. 
Co.  V.  Curtis.  38  Nebr.  520,  57  NW 
161;  Reed  v.  Maben.  21  Nebr.  696.  33 
NW  262;  Hilton  v.  Ross,  9  Nebr.  406, 

2  NW  862;  Rudolf  v.  McDonald,  « 
Nebr.  163. 

Nev. — Goldfield-Mohawk  Mln.  Co.  v. 
Frances-Mohawk  Min.,  etc.,  Co.,  31 
Nev.  348.  102  P  963  (holding  that  the 
statute  providing  that,  whenever  de- 
fendant ahall  have  appeared  In  the 
action,  he  may  apply  to  discharge 
the  attachment,  does  not  mean  de- 
fendant cat)  apply  therefor  only  when 
he  appears,  and  no  later).  But  com- 
pare Rnehn  v.  Paronl,  20  Hdv.  208, 
19  P  878. 

Oh. — ^Wllllsm  Edwards  Co.  t.  Gold- 
stein, 80  Oh.  St.  808.  88  NE  877:  Sgan 
V.  Lumsden,  2  Dlan.  168 ;  Rosa  v. 
Miller  Merchant  Tailoring  Co.,  7  Ob. 
Cir.  Ct.  51,  8  Oh.  Clr.  Dec  658. 

Okl.— McComb  t.  Watt.  39  Okl.  412, 
136  P  3S1. 
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statoBf  move  to  quash  the  writ  eren  after  jaig' 
ment,'*'  provided  the  proceeds  of  the  attaehed  pn^ 
erty  have  not  been  aiq)lied  in  satisfaetion  m  the 


jodgment)*'  the  general  role  is  that  no  motion  to 
raeate  or  qaaah  ean  be  made  liter  finid  jndgmait*' 
1026]  9,  Notiee  of  MotioB— (1)  NecMsitr. 


Wyo. — Cheyenne  First  Nat.  Bonk 
V.  Swan.  3  Wyo.  »66.  23  P  748. 

See  also  Northern  Neck  State  Bank 
V.  Gilbert  Packing  Co.,  114  Va.  658, 
77  8E  451  (holding  that  the  author- 
ity given  under  Code  [1904]  fi  2981, 
to  enter  JudKmeat  abating  an  attach- 
ment, may  be  exercised  at  any  time 
before  a  final  Judgment  disposing  of 
the  property  attached,  although  a 
motion  to  abate  the  attachment  has 
previously  been  overruled). 

[a]  Iliii«tr»tlotis,^(l)  Defendant 
may  move  to .  quash  after  announce- 
ment of  ready  for  trial  (Osbom  v. 
Schlffer,  87  Tex.  434.  But  compare 
Sloo  V.  Powell,  Dall.  (Tex.)  4e7>,  (2) 
after  a  jury  have  been  Impaneled 
(Forbes  v.  Porter.  26  Fla.  368.  6  S  82), 
(3)  after  Issues  Joined  and  testimony 
taken  (Evesson  v.  Selby,  82  Md.  840 
[cit  Brace  v.  Cook,  «  QIU  &  J.  (Hd.) 
3461;  Stone  v.  Uagruder,  10  Oil!  & 
J.  (Hd.)  88S.  32  AmD  177),  (4)  or  at 
any  time  while  .the  answer  stands  un- 
disposed of.  although  it  may  be  In- 
sufllclent  (Winona  First  Nat.  Bank 
V.  Randall,  88  Minn.  382.  37  NW  799). 

[b]  An  app— ratiae  and  lIUiv  o< 
tax  MLSver  by  a  noaresUent  are  not 
a  waiver  of  the  right  to  move  to 
vacate  the  attachment  on  the  ground 
of  Insufflclency  of  the  afltdavlt.  Du- 
lln  V.  UcC^aw,  89  W.  Va.  721.  30  BE 
681. 

[c]  notion  OB  txlaL.— Where  a 
rule  of  court  provided  that  no  excep- 
tions should  be  heard  against  an  at- 
tachment except  those  contained  In 
the  answer.  It  was  held  not  too  late 
to  move  for  a  dissolution  after  the 
trial  had  begun.  Shewell  Stone,  12 
Mart.  (La.)  886. 

[d}  After  defsBdaat  ia  defavlted 
It  will  be  too  late  to  move,  it  seems. 
Roelofson  v.  Hatch,  3  Mlcb.  277. 

[e]  A  garnishee  may  move  to 
<tuash  after  having  appeared  and 
confessed  assets,  and  expressed 
willingness  to  abide  by  order  of  the 
court  In  the  premises.  Cromwell  v. 
Royal  Canadian  Ins.  Co.,  49  Md.  866, 

33  AmR  268. 

[f]  A  moUoB  %o  onaah  moat  he 
niDmltted  (1)  to  the  court  as  well 
as  filed  before  Judgment  In  order  to 
be  seasonable  (Herman  v.  Hayes,  68 
Nebr.  64,  78  NW  866  foverr  on  this 
point  Stutiner  t.  Prlnta,  48  Nebr.  S06, 
61  NW  620]).  (2)  but  where  the  mo- 
tion has  been  heard  before  trial,  the 
court  may  rule  upon  it  after  Judg- 
ment (Mollne,  etc.,  Co.  v.  Curtis,  8S 
Nebr.  520,  57  NW  161  [dist  Rudolf  V. 
McDonald,  6  Nebr.  163])- 

[g]  Where  a  levy  oveated  no  Uaa 
heoanas  of  Irreffiilarltles  In  the  re- 
tnTBi  the  court  could  disregard  It  at 
any  stage  of  the  proceedings,  and  so 
It  Is  Immaterial  that  there  was  no 
objection  to  its  validity  until  after 
submission.  Price  v.  Taylor,  108  Ky. 
658.  67  SW  255.  22  KyL  ^49. 

eo.  Rowles  T.  Hoare,  61  Barb.  (N. 
T.)  266  [clt  Gasherle  v.  Apple,  14 
AbbPr  (N.  T.)  84];  Thompson  v.  Cul- 
ver. 38  Barb.  (N.  T.)  442.  IB  AbbPr 
97.  24  HowPr  286:  SEerega  v.  Benolst, 
30  N.  Y.  Super.  199,  33  HowPr  129; 
Bowen  v.   Medina  First  Nat.  Bank, 

34  HowPr  (N.  T.)  408;  Drury  v. 
Russell.  27  HowPr  (N.  T.)  130;  Bit- 
tick  V.  Wllkins,  7  Holsk.  (Tenn.)  807; 
Watt  V.  Carnea,  4  Helsk.  (Tenn.)  682. 
But  compare  Lawrence  v.  Jones,  15 
AbbPr  (N.  T.)  110.  Contra  Spencer  v. 
Rogers  Locomotive  Works.  13  AbbPr 
(N.  T.)  180:  Shleb  v.  Baldwin,  22 
HowPr  (N.  T.)  278. 

[a]  Joinder  of  Isanes  does  not 
prevent  a  motion  to  vacate  an  at- 
tachment against  a  national  bank. 
HcBrtde  T.  Illinois  Nat.  Bank,  128 
App.  Div.  608.  lit  NTS  794. 

[b]  AHhonffh  «he  deMor  baa  pre- 
vtoaalr  avpUed  for  and  bad  a  heailnir 
pursuant  to  the  statute  in  any  pro- 
ceedings under  the  Absconding  Debt- 


ors Act,  he  wilt  not  be  preolnded 
from  questioning  the  aufllciency  of 
the  evidence  to  give  Jurisdiction  to 
the  offioer  issuing  the  attachment. 
Matter  of  Faulkner,  4  Hill  (N.  T.) 
698. 

To]    Order   of   motlons.~-After  a 

Judgment  of  condemnation  han  been 
rendered  in  attachment.  If  defendant 
desires  to  move  to  quash  a  writ  he 
should  first  move  to  strike  out  the 
Judgment  and  then  make  his  motion. 
Boarman  t.  Patterara,  1  Olll  (Md.) 
372. 

[d]  After  Jndgment  has  been  af- 
firmed en  appeal  it  Is  too  late  to 
move  to  quash  an  attachment.  Bas- 
aett  V.  Hughes,  48  Wis.  23,  3  NW 
770. 

[e]  SoAalent  answer  to  eharve  of 
laehes<~]t  ts  a  stifllclent  answer  to  a 
charge  of  laohes  against  the  assignee 
of  a  debtor  so  moving  to  vacate  that 
he  had  expected  the  property  assigned 
to  sell  for  a  sufllelent  amount  to  pay 
all  debts,  and  that  It  would  thus  have 
been  a  useless  expense  to  have  made 
such  motion,  but  that  the  property 
nad  finally  been  sold  for  much  less 
than  had  been  expected.  Kahle 
Hutler,  ST  Hun  144.  11  NTS  2C.  See 
also  Thalhelmer  v.  Hays,  14  N.TCiv 
Proc  282. 

[f]  A  motion  by  a  BotuesUsnt, 
two  years  after  action  commenced. 
Is  not  too  late,  where  made  before 
trial.  Story  v.  Arthur.  36  Misc.  244. 
71  NTS  776. 

ei.  McBrtde  V.  Illinois  Nat.  Bank, 
128  App.  Div.  fi03,  118  NTS  794;  An- 
drews V.  Schofleld,  27  App.  Div.  90, 
50  NTS  132;  Parsons  v.  Sprague,  30 
Hun  1»,  20,  8  NTCMvProc  290,  65  How 
Pr  151  [att  100  N.  T.  682  mem]; 
Thompson  v.  Culver,  88  Barb.  (N. 
T.)  442.  16  AbbPr  97.  24  HowPr  286; 
V.  a.  Pfluke  Co.  T.  Papullaa.  42  Misc. 
16,  85  NTS  641:  Story  v.  Arthur,  35 
Misc.  244,  71  NTS  776;  Prtede  v. 
Weissenthanner,  ST  Misc.  618.  68 
NTS  836;  Claflln  t.  Baere,  6T  HowPr 
(N.  T.)  T8. 

•The  right  of  the  defendant  to 
move  after  final  Judgment  and  an 
execution  issued  seems  to  be  an 
anomaly,  and  would  not  be  sustained 
except  upon  Imperative  necessity  de- 
manded by  the  absolute  construction 
of  the  provisions  of  the  Code,  for  the 
reason  that  upon  the  issQlng  of  the 
execution  and  the  levy  of  the  at- 
tached prcmerty  under  ft,  the  attach- 
ment itself  for  all  purposes  ceased  to 
exist.  Its  office  had  been  performed 
and  the  property  was  in  custodla 
legls  under  another  process,  which 
was  altogether  distinct  from  the  at- 
tachment Itself  and  founded  upon  an 
entirely  different  result.  But  there 
seems  to  be  no  doubt  about  the  In- 
tention of  the  legislature  to  extend 
the  remedy  down  to  the  period  named, 
because  of  the  use  of  the  words  "be- 
fore the  actual  application  of  the  at- 
tached property  or  the  proceeds  there- 
of to  the  payment  of  the  Judgment 
recovered  in  the  action.* "  Parsons 
V.  Sprague,  supra. 

[a]  Mere  lapse  of  time  before 
uovmr  presents  no  objection  to  the 
granting  of  the  motion,  provided  the 
property  has  not  been  applied  to 
payment  of  the  Judgment.  Andrews 
V.  Schofleld,  27  App.  Div.  90,  50  NTS 
182. 

[b]  Mere  lavr  vnder  exeentlon 
not  snlBclent^— A  subsequent  lienor 
will  not  be  estopped  to  move  to  va- 
cate by  reason  of  the  mere  levy  on 
the  attached  property  under  an  exe- 
cution, without  actual  application  of 
the  property  to  satisfy  the  Judgment. 
Woodmansee  v.  Rogers.  82  N.  r.  88, 
59  HowPr  402. 

[c]  An  aotnal  and  rtal  avplioa- 
tUm  of  Hhm  property  or  Its  proceeds  is 
Intended  and  a  mere  levy  under  an 
execution  will  not  be  regarded  as 


such  an  actual  application  as  will 
bar  the  right  of  the  subsequent  llea- 
OP  to  move  it.  Woodmansee  v.  Rog- 
ers, 82  N.  T.  88,  69  HowPr  403. 

 Cd]    Stay  of  execotlon  on  appnL- 

Where  defendant  obtains  a  final  Judg- 
ment, and  plaintiff  secures  a  stay  of 
execution  pending  appeal,  a  motion  to 
vacate  the  attachment  la  ImprMwr. 
since  the  warrant  stands  annulled  by 
oi>eratlon  of  law  by  virtue  of  Code 
Civ.  Proc.  S  8343  subd  12.  McKean 
v.  National  Life  Assoc..  24  Hlsc  £11. 
53  NTS  980.  28  NTClvProc  Ui,  t 
NTAnnCaa  179. 

f  e]  Vhe  tight  of  a  jnOcmnt  «r*A- 
Itor  to  apply  to  vacate  an  attachment 
is  limited  to  a  time  before  actus] 
application  of  the  attached  property 
or  the  proceeds  thereof  to  the  pay- 
ment of  the  Judgment  recovered  In 
the  action,  and  where.  In  attachment, 
the  property  has  been  sold,  and  tbe 
proceeds  applied  toward  the  satfafiie- 
tlon  of  the  Judgment  before  the  mo- 
tion was  made.  It  came  too  late.  V. 
O.  Pflnke  Co.  v.  Papullaa^  42  Misc.  II, 
86  NTS  643. 

eo.  Ind. — Trent   v.   Edmonds.  32 
Ind.  A.  412,  TO  NB  169. 

Iowa.— Clark  v.  Tull.  113  Iowa  lil. 
84  NW  1030. 

Minn. — ^McDonald  v.  Clark.  61  HIna 
280.  54  NW  1118  (holding  that,  under 
L.  [1885]  c  110,  which  provides  that 
after  the  expiration  of  three  years 
from  the  levying  of  an  attachment 
without  Judgment  having  been  en- 
tered In  the  action,  any  person  hav- 
ing an  interest  In  the  attached  prop- 
erty may  move  to  dissolve  the  at- 
tachment, etc..  such  motion  may  not 
bo  made  after  the  entry  of  final  Judg- 
ment, although  more  than  three  years 
have  elapsed  between  the  levy  of  the 
attachment  and  the  entry  of  the  Judg- 
ment). 

Pa. — Whiteside  v.  Oakman.  1  Ball 
294,  1  L.  ed.  143. 

W.  Va.— Camden  -v.  McCoy,  48  W. 
Va.  877,  37  SE  «37:  Smith  v.  Par- 
kersburg  Co-op.  Assoc.,  48  W.  Va. 
232,  37  SE  645. 

Wis. — Jarvls  v.  Barrett,  14  Wis.  691. 

[a  ]  A  Judgment  rendered  for  waat 
of  appearance  In  foreign  attachment 
may  be  opened  and  the  attachment 
quashed,  where  it  is  shown  that  de- 
fendant Is  In  feet  a  resident  of  th« 
state.  Keegan  v.  Sutton,  12  WklyNC 
(Pa.)  292. 

[bl  fsttUv  Mt4«  irrsffviax  jndc- 
ment^ Where  a  Judgment  upon  serv- 
ice by  publication  was  rendered  In  n 
suit  by  attachment,  upon  an  affldaTlt 
not  warranted  by  the  statute,  defend- 
ant not  appearing  in  the  action,  the 
Judgment  was  set  aside  for  Irrefru- 
Inxlty  after  the  lapse  of  several 
years.  Alexander  v.  Haden.  2  Uo. 
228.  See  also  Corn  Exch.  Bank  v. 
Applegate,  9T  Iowa  67.  65  NW  1097. 

[c]  Where  the  writ  la  toU  (1) 
court  may  vacate  the  attachment  at 
any  time  when  its  attention  Is  called 
to  thf  ftict.  Black  v.  Scanlon.  48  Oa- 
12;  Goodyear  Rubber  Co.  v.  Rnapp. 
61  Wis.  IDS.  20  NW  661.  See  also 
Merrttt  v.  St.  Paul,  11  Minn.  221 
(where  the  writ  was  void  and  th* 
court  held  there  was  no  waiver  by 
failure  to  move  to  quash,  for  there 
was  nothing  to  be  vacated).  (2)  And 
the  same  rule  has  been  applied  to 
motions  based  on  defects  wnlch  go 
to  the  question  of  Jurisdiction.  Ehree- 
son  v.  Selby,  32  Hd.  340;  Barr  t. 
Perry,  3  Gill  (Md.)  318:  Stone  v.  Ma- 
gruder.  10  Gill  ft  J.  (Md.)  S8S.  32 
AmD  177:  Bruce  v.  Cook,  6  OIU  ft  J. 
(Md.)  346. 

[d]  AppUeatlon  lir  of 


property^A  motion  to  discharce  the 
lien  of  the  attachment  may  be  made 
even  after  Judgment  and  sale  by  a 
stranger  to  the  suit,  claiming  title 
to  the  land  attached.  Kniirht  v. 
Rhoades,  10  Kan.  A.  38.  41  P  869. 
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As  a  gennal  rule  notice  tlurald  be  given  to  plain- 
tiff of  a  motion  to  diseolre  or  discbai^  an  at- 
Uebment;"  bat  it  has  been  held  that  snch  notice 
U  nimecessaiy  where  the  motion  is  fonnded  npon 
plaintiff's  application  and  proofs.** 

[S  1027]  (2)  Foim  and  Eeqniflitee.  It  is  gen- 
erall;  required  that  the  notiee  shall  specify  the 
gnxmds  on  which  the  motion  to  dissolve  or  quash 
ibe  writ  is  based.o°  Where  the  motion  is  based  on 
irregularity  in  the  proceedings,  the  notice  must 
point  ont  the  irregularity  on  which  the  moving 


party  intends  to  »^**  bnt  this  is  not  oonsidered 
necessary  where  the  defect  is  more  than  a  mere  ir^ 

rMiilarity." 

I(  1028]  (S)  Tlma  for  CUving.  The  statutes 
sometimes  require  taotiee  to  be  served  a  specified 
time  before  the  return  day,*"  while  other  statutes 
require  merely  a  reasonable  notiee  of  the  motion.** 
In  the  latter  case  the  reasonableness  of  the  notice 
will  be  determined  by  the  eircumstanees  and  con- 
ditions existing  at  the  time  the  matter  was  to  be 
presented.'" 


03.  Cal. — Freeborn  v.  Glarer.  10 
Cal.  SS7:  Finch  v.  McVean,  «  Cal  A. 

tn,  91  p  1011*. 

Kan. — Quest  v.  Ramsey,  50  Kan. 
7«.  33  P  17;  Smlth-Fraaer  Boot,  etc., 
Co.  V.  Derae,  41  Kan.  150.  21  P  167: 
HerchanU'  Nat.  Bank  v.  Danford.  28 
Kan.  512 :  Qulnlan  t.  Danford,  28  Kan. 

...        «  . 

Ky. — Standard  Hay,  etc..  Co.  v.  Bat- 
clW.  144  Ky.  161.  137  SW  1035. 

La.— Claflln  v.  Llsso,  31  Ia.  Ann. 
171. 

Uinn.— Blak0  v.  Sherman,  12  Minn. 
410. 

HonL — Omaha  Upholstering  Co.  v. 
ChauTln-Iitot  Furniture  Co.,  18  Mont. 
4M,  45  P  1087.  _  «  ^ 

Nebr. — ^Herman  Hayes,  58  Nebr. 
54.  78  KW  8«5;  Sterling  Mfg.  Co.  v. 
Hough.  49  Nebr.  618,  S8  NW  lOlfl. 

N.  T. — Railings  v.  McDonald.  76 
App.  Dlv.  112.  78  NTS  1040;  Weil  V. 
GaJIttn,  75  App.  Dlv.  439.  78  NTS 
SOO;  Martin  t.  Aluminum  Compound 
Plate  Co.,  44  App.  Dlv.  412,  60  NTS 
lOlD;  Andrews  v.  Schofleld,  27  App. 
Dlv.  90.  50  NTS  132.  _      ,  _ 

N.  D. — Jones  v.  Hoefa.  14  N.  D. 
!«.  103  NW  751. 

8.  C. — ^Ft.  Mill  Sav.  Bank  v.  Sprunt, 
86  a.  C  8,  67  SE  955;  China  v.  Court- 
ney. 85  8.  C.  245.  67  SE  234. 

Utah. — Cuplt  V.  Park  City  Bank.  10 
Utah  294.  37  P  564.  _  ^ 

[a]  A  joOff*  lUM  w>  amthoiltT  to 
release  an  attachment  of  property 
claimed  to  be  exempt  from  seizure  on 
the  ex  parte  application  of  defend- 
ant, but  plaintiff  must  be  duly  noti- 
fied andslven  an  opportunity  to  be 
heard.    Quiflln       Ldsso,  31  La.  Ann. 

[bl    A  uotioii  feased  on  afflda-rtts 

can  be  made  only  after  notice.  Thai- 
helmer  v.  Hays,  42  Hun  93  [aCt  107 
N.  T.  873  irem,  14  NE  609  mem]. 

[c]  OltatlOB^UnleSB  the  applica- 
tion for  dissolution  Is  followed  with 
the  proper  citation,  the  wliols  pro- 
ceeding is  void.  Pearson  v.  Oeslin, 
16  Miai.  281.  _^ 

fd]  mtMitton  to  as*  afldavltw— 
Plaintiff  is  entitled  to  notice  that  an 
alBdavit  is  to  be  used  upon  the  hear- 
ing of  a  motion.  Meyer  Bros.  Drug 
Co.  V.  Malm,  47  Kan.  762,  28  P 
1011. 

04.  Thalhalmer  v.  Hays,  42  Hun 
*3  [aft  107  N.  T.  673  mem,  14  NH 
ED9  mamj. 

es.  Omaha  Upholstering  Co.  v. 
-hauvin-Fant  Furniture  Co.,  18  Mont, 
isa.  4B  P  1087:  Cupit  v.  Park  City 
Sank,  11  TlUh  427,  40  P  707. 

{a]  m«fer«no*  to  afltdsvlt.— (1 ) 
ffliare  ^fendant  gives  notice  of  mo- 
lon  to  dissolve  an  attachment  and 
he  notice  recites  that  the  motion 
vlll  be  based  on  an  afHdavlt  served 
herewith,  which  denies  the  truth  of 
be  attachment  affidavit,  the  notice 
ufHclently  shows  that  the  ground 
or  the  motion  to  dissolve  is  that 
be  atta.chment  affidavit  la  false. 
one«  V.  BCoefs.  14  N.  D.  232,  103  NW 
51.  (S)  In  North  Carolina,  when 
efendant  In  attachment  moves  to 
acate  the  same  for  causes  appearing 
1  hlB  affidavit.  It  Is  not  necessary  to 
erve  plaintiff  with  a  copy  of  such 
ffidavlt  before  the  motion  Is  made, 
'aimer  v.  Bosher,  72  N.  C.  371. 

fb}  VotiM  bsid  rattolent. — Tn  an 
ttachment  against  a  p<irtnership  a 
otice  of  a  motion  to  dissolve  by  a 


nonresident  partner  sufficiently  dis- 
closed the  grounds  of  the  motion 
where  the  papers  in  the  case  and  the 
affidavits  in  support  of  the  motion 
showed  that  the  nonresident  partner 
had  no  property  in  the  state  other 
than  the  partnership  property,  al- 
though the.  motion  did  not  speclBc- 
ally  state  that  It  was  on  the  ground 
that  his  Interest  was  not  attachable. 
Whitfield  V.  Hovey,  30  S.  C  117,  8  SE 
840. 

[c]  n  la  aot  aaSoiant  to  state 
that  the  motion  will  be  made  on  the 
ground  that  the  writ  was  improperly 
issued,  or  to  refer  for  the  nounds  to 
the  aflldavlt  filed.  Omaha  upholster- 
ing Co.  v.  CbauTin-Fbnt  Furniture 
Co..  IS  Mont  468,  45  P  1087. 

se.  Freeborn  v.  Olazer,  10  CaL 
337 ;  Ennls  v.  Untermyer,  93  App. 
Dlv.  375,  87  NTS  695;  Van  WIckle  v. 
Weaver  Coal,  etc.,  Co.,  88  App.  Dlv. 
603,  85  NTS  82;  Railings  v.  McDon- 
ald. 76  App.  Dlv.  112,  78  NTS  1040; 
Andrews  v.  Schofleld,  27  App.  Dlv.  90, 
50  NTS  132;  Marietta  First  Nat.  Bank 
V.  Bushwick  Chemical  Works,  3  SIlv. 
Sup.  61,  6  NTS  818,  17  NTCIvProc 
229  [aff  5  NTS  824.  and  aft  119  N.  T. 
645  mem,  23  NE  1149  mem];  Wee- 
hawken  Wharf  Co.  v.  Knickerbocker 
Coal  Co-  24  MIsc  683,  63  NTS  982 
[rev  22  Misc.  559,  768  mem,  49  NTS 
1001,  1150  mem]'  Lipscomb  v.  Rice, 
47  S.  C.  14,  24  8E  925;  Cuplt  v.  Park 
City  Bank.  11  Utah  427,  37  P  664,  40 
P  707. 

[a]  ZUnatratioB,  —  Rule  No.  87. 
Gen.  Rules  of  Prac,  providing  that 
when  a  motion  to  vacate  an  order  is 
for  irregularity  the  notice  shall  spe- 
cify the  Irregularity  complained  of.  Is 
not  satisfied  by  a  notice  simply  stat- 
ing that,  on  papers  named,  defendant 
will  apply  for  an  order  vacating  an 
attachment.  Van  Wlckle  v.  Weaver 
Coal,  etc.,  Co.,  88  App.  Dlv.  603,  85 
NTS  82. 

[b]  railUT*  of  warrant  to  rseit* 
gzouds  of  attaclnnent. — ^Where  an 
objection  to  warrants  of  attachment 
that  they  did  not  sufficiently  recite 
the  grounds  of  the  attachment,  were 
not  specified  in  defendant's  notice  of 
motion  to  vacate  the  warrants  on  the 
iwpers,  and  the  omission,  if  any,  was 
a  mere  Irregularity,  the  ob^tlon  was 
unavailable.  Ennis  v.  Untermyer,  93 
App.  Dlv.  375.  87  NTS  695. 

[c]  Tarlanoe  between  oomplalnt 
and  warrant  of  attaohment.— The  re- 
cital in  a  warrant  of  attachment  that 
the  action  Is  for  "wrongful  detention" 
of  property,  while  the  complaint  al- 
leges that  it  is  for  wrongful  conver- 
sion, is  not  a  Jurisdictional  defect, 
but  merely  an  Irregularity  which  will 
not  be  considered  on  a  motion  to  va- 
cate, when  defendant's  notice  of  the 
motion  does  not  specify  any  Irregu- 
larity. Ballings  v.  McDonald.  76 
App.  IMt.  112,  78  NTS  1040. 

[d]  OoBdiut  praoludlsff 
from  oomnlalnliur  of  insTuB 
aottoe. — ^where  plaintiff  cause' 
slgnment  of  goods  to  be  m: 
third  party  by  a  nonresident  on  rep- 
resentations that  plalntlfTs  relations 
with  the  nonresident  were  such  that 
he  could  not  deal  directly  with  him, 
and  then  attached  the  goods  when 
they  came  within  the  state,  plaintiff 
could  not  be  heard  to  complain  of 
the  insufficiency  of  a  notice  of  a  mo- 
tion to  vacate  the  levy.    Pakas  v. 


Steel  Ball  Co.,  S4  IClaa  811,  <8  NTS 

397. 

ST.  Weil  V.  Gallun,  76  App.  Dlv. 
439,  78  NTS  300;  Andrews  v.  Scho- 
fleld, 27  App.  Dlv.  90,  50  NTS  182; 
Walts  V.  Nichols,  32  Hun  (N.  T.)  276: 
Jones  V.  Hoefs,  14  N.  D.  282,  103  NW 
751:  Lipscomb  v.  Rice,  47  S.  C  14, 
24  SE  925. 

[a]  Tills  role  lias  been  applied  tot 
(1)  A  motion  based  on  the  fact  that 
the  affidavit  for  attachment  stated  the 
grounds  therefor  on  Information  and 
belief   (Martin  v.  Aluminum  Com- 

Eound  Plate  Co..  44  App.  Dlv.  412.  60 
fTS  1010).  (2)  failure  to  serve  on 
the  person  claimed  to  be  Indebted  to 
defendant  In  attachment  a  certified 
copy  of  the  attachment  as  required 
by  statute  (Well  v.  Oajlun.  7S  App. 
Dlv.  439.  78  NTS  800),  (3)  or  a  la^E 
of  evidence  to  Justify  the  action  of 
the  court  in  granting  the  attachment 
(Andrews  v.  Schofleld,  27  App.  Dlv. 
90,  50  NTS  132). 

[b]  Wbere  the  eppIleatloB  Is  baaed 
on  the  merits,  and  not  on  the  ground 
that  the  attachment  is  irregular,  the 
notice  of  motion  need  not  specify  any 
irregularity.  Andrews  v.  Schofleld, 
27  App.  Div.  90,  50  NTS  132. 

[c1  Only  JuxiadSotional  defects 
can  oe  considered  where  no  irregu- 
larity is  specified.  Railings  V.  He- 
Donald.  76  App.  Div.  112,  78  NTS 
1040. 

68.  Finch  V.  McVean,  6  Cal.  A.  272, 
91  P  1019;  Cleland  v.  Clark,  111  Mich. 
336,  69  NW  652  (at  least  three  days 
before  the  return  day). 

[a]  Oonstrnctlon  of  atatate,  — 
Under  Code  Civ.  Proc.  9  1005,  which 

Erovldes  that  notice  of  a  motion  must 
e  given  If  the  court  be  held  In  the 
same  county  wltb  both  parties  five 
days  before  the  hearing,  otherwise 
ten  daya,  and  I  1015,  which  provides 
that  where  a  party  has  an  attorney 
the  service  of  papers  must  be  on  the 
attorney,  a  nonresident  plaintiff  was 
not  entitled  to  ten  days'  notice  of 
the  hearing  of  the  motion,  service  of 
the  notice  on  the  attorney  being  suffi- 
cient. Finch  V.  McVean,  6  Cal.  A. 
272,  91  P  1019. 

[b]  Svndsr  la  to  be  ezoladed  In 
computing  the  three  days'  notice  re- 

?ulred  by  the  Michigan  statute,  St. 
gnace  First  Nat.  Bank  v.  Williams 
Mining  Co.,  110  Mich.  15,  67  NW  976. 

[c]  Votioe  held  anlBcient.— A  no- 
tice of  hearing  of  a  motion  to  quash 
an  attachment  given  on  September  14 
was  sufficient  where  the  motion  was 
heard  on  September  18.  Stringer  v. 
Dean,  61  Mich.  196,  27  NW  886.  . 

es.  Ouest  v.  Ramsey,  50  Kan.  709, 
33  P  17;  Qulnlan  v.  Danford,  28  Kan. 
507;  Sterling  Mfg,  Co.  v.  Hough,  49 
Nebr.  618.  68  NW  1019. 

70.  Sterling  Mfg.  C^.  v.  Hough,  49 
Nebr.  618,  68  NW  1019. 

[a]  Illustration. — A  notice  given 

Slalntlff  on  March  20  of  a  hearing  on 
tarch  22  of  a  motion  to  discharge  an 
nttaehment  was  "reasonable"  (Code 
Civ.  Proc,  I  223).  where,  on  the  pre- 
vious December  4,  plaintiff  had  been 
served  with  notice  of  the  motion, 
which  was  to  be  heard  the  following 
day;  but  no  hearing  was  ever  had  un- 
der that  notice,  and  all  the  affidavits 
desired  to  be  presented  on  the  hear- 
ing were  filed  long  before  the  hear- 
ing. Sterling  Mfg.  Co.  v.  Hough,  49 
Nebr.  618,  68  NW  1019. 
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ATTACHMENT 


[§§  1029-1032 


[$  1029]  (4)  Service.  The  notice  must  be  served 
upon  plaintiff  in  attachment  if  he  resides  in  or  is 
to  be  found  within  the  county/^  or  otherwise  upon 
his  agent  or  attorney/^  and  service  is  sometimes 
required  to  be  made  by  reading  the  notice  to  the 
person  served.'® 

[$  1030]  f.  Requisites  of  Motion  or  Applica- 
tion — (1)  Entitling.  While  a  motion  to  quash  or 
vacate  an  attachment  should  ordinarily  be  entitled 
in  the  original  cause,"^  this  has  been  held  not  neces- 
sary where  the  proceedings  were  before  a  circuit 
court  commissioner.^* 

1031]    (2)     Farticnlar     ATerments  —  (a) 


Oronndfl  of  Application.  A  motion  for  the  disaoh- 
tion  of  an  attachment  must  state  the  grounds  re- 
lied on,  and  should  specify  and  point  out  explicitly 
the  defects  complained  of  but  an  attachment  mny 
be  vacated  for  a  jurisdictional  defect  in  the  original 
afiQdavit,  although  the  motion  specifies  no  irrc^olar- 
ity     or  assigns  erroneous  reasons.^' 

[$  1032]  (b)  Denial  of  Grounds  Alleged  in  Af- 
fidavit for  Attaclunmt.  A  petition  in  support  of  an 
application  for  the  dissolution  of  an  attachment 
based  upon  the  falsity  of  the  grounds  upon  which 
such  attachment  was  issued  must  deny  the  exist- 
ence of  the  facts  allied  in  the  affidavit;^  and 


[b]  VotlM  on*  dftT  mtt*x  1«'T7<~ 

lere  a  defendant  Intends  to  make  a 
motion  to  discharge  an  attachment,  if 
he  gives  plaintiff  notice  of  his  in- 
tended motion  a  day  after  the  attach- 
ment was  levied,  which  Is  of  course 
before  judgment,  such  notice  Is  rea- 
sonable within  the  meaning  of  the 
statute  requlrlnK  It.  Kirk  v.  Steven- 
son, 59  Oh.  St.  &&6.  &S  49. 

[c]  Tn  days*  notic*  of  a  motion 
to  vacate  an  attachment  is  sufflctent 
In  the  absence  of  any  statutory  regu- 
lation of  the  period  of  notice.  Blake 
V.  Sherman,  12  Minn.  420. 

71.  Cleland  v.  Clark,  111  Mich. 
836,  69  NW  652. 

72.  Finch  V.  McVean,  6  Cal.  A. 
272.  91  P  1019;  Cleland  v.  Clark,  111 
Mich.  336,  69  NW  652. 

[a]  Wbere  both  plaintiff  and  at- 
torner  nonresiaenta. — In  Interlocu- 
tory proceedings  to  dissolve  an  at- 
tachment service  of  citation  upon  the 
attorney  of  plalnttIT  Is  sufflclent,  al- 
though both  plaintiff  and  the  attor- 
ney are  nonresidents,  and  are  within 
the  county  only  for  the  purposes  of 
the  attachment  suit.  Cleland  v. 
Clark,  111  Mich.  336.  69  NW  652. 

73.  Cleland  v.  Clark.  Ill  Mich.  336, 
69  NW  652. 

[a]  mere  plaintlff'a  attorney  Is 
served,  the  notice  must  be  read  to 
him.  Cleland  v.  Clark,  111  Mich.  336, 
69  NW  652. 

74.  [a]  Forms  of  motion  to  dis- 
solve attachments  see  West  Wool- 
folk,  21  Fla.  189;  Kilpatrlck  v. 
O'Connell,  62  Md.  403. 

76.  See  also  Walts  v.  Nichols,  32 
Hun  276.  19  NYWklyDig  165. 

[a]  Solslnir  objeotlon  on  %V9—i^ 
An  objection  that  the  moving  papers 
were  Improperly  entitled  cannot  be 
taken  for  the  first  time  on  appeal. 
Walts  V.  Nichols,  S2  Hun  276,  19  NY 
WklyDlr  165. 

76.  Heyn  v.  Ii^BTrar,  26  Mich.  26S. 

77.  Ala. — Blair  v.  Cleveland,  1 
Stew.  421. 

Cal. — ^Donnelly  v.  Strueven,  63  Cal. 
182;  Loucks  v.  ICdmondson,  18.  Cal, 
203;  Freeborn  v.  Glazer,  10  Cal.  337. 

Kan. — Payne  v,  Kansas  City  First 
Nat.  Bank,  16  Kan.  147:  Ferguson  v. 
Smith,  10  Kan.  396. 

Md.— Kilpatrlck  v.  O'Connell,  62  Md. 
402. 

Mich. — Osborne  v.  Robblns,  10 
Mich,  277;  Anonymous,  2  Mich.  N.  P. 
118. 

Mont, — Omaha  Upholstering  Co.  v. 
Chauven-Fant  Furniture  Co.,  18  Mont. 
408.  45  P  10S7:  Vaughn  v.  I>awe&  7 
Mont.  360.  17  P  114. 

N,  T. — Kloh  V.  New  York  Fertillwr 
Co.,  86  Hun  266.  33  NTS  343:  Kahle 
V.  Muller.  57  Hun  144.  11  NTS  26; 
MacDonald  v.  Kleferdorf,  18  NTS  762, 
22  NTClvProc  105;  Rothschild  v. 
Mooney,  13  NTS  125. 

S.  C. — Cofcer  v.  Barfleld,  73  S.  C 
179,  63  SB  174. 

Tenn.— Waggoner  v.  St.  John,  10 
Helsk.  503. 

rtah. — Cupit  T.  Park  City  Bank,  10 
Ut.ih  294.  37  P  564. 

Wash. — WIndt  v.  Bannlza,  2  Wash. 
147,  26  P  189. 

Wis. — Hubbard  v.  Haley,  96  Wis. 
578,  71  NW  1036. 

[a]   Season  for  rale. — A  motion  to 


dismiss  founded  on  any  defects  that 
might  be  amended  should  specify  the 
grounds  so  that  plaintiff  may  have 
an  opportunity  to  amend.  Ferguson 
V.  Smith,  10  Kan.  396;  Waggoner  v. 
St.  John,  10  Helsk.  (Tenn.)  508. 

[b]  KoUons  iMld  lunaoient^(l) 
A  motion  to  discharge  an  order  of  at- 
tachment stating  no  other  reason 
than  that  "the  aflldavlt  and  proceed- 
ings for  attachment  are  Informal,  de- 
fective, and  not  according  to  law" 
does  not  sufflciently  point  out  the  de- 
fects and  informalities  complained  of. 
and  where  such  affidavit  and  pro- 
ceedings appear  to  be  sufficient  the 
motion  should  be  overruled.  Payne 
V.  Kansas  City  First  Nat.  Bank.  16 
Kan.  147.  (2)  A  statement  in  an  ap- 
plication for  dissolution  of  an  at- 
tachment that  "on  said  attachment 
writ  some  of  the  goods  and  chattels 
of  this  applicant  nave  been  seized" 
Is  insufflcient.  Osborne  v.  Robblns. 
10  Mich.  277.  (3)  Under  Clr.  Ct.  Rule 
No.  67.  providing  that,  when  a  mo- 
tion to  vacate  an  attachment  Is  based 
on  Irregularity  of  a  notice  or  order, 
the  irregularity  shall  be  specifically 
mentioned,  a  motion  to  set  aside  an 
attachment  for  Improvidence.  In  that 
the  affidavit  on  which  It  was  based 
was  untrue,  is  Insufficient.  Coker  v. 
Barfleld,  73  S.  C.  179.  53  SB  174. 

[c]  Amendment  of  ml*  to  allow 
oanse  by  adding  new  irrmiiil  rt  mo- 
tion to  amend  a  rule  to  show  cause 
why  an  attachment  should  not  be 
dissolved  by  adding  a  new  ground 
may  be  allowed  even  after  the  trial 
of  the  rule  has  commenced,  where  no 
issue  has  been  Joined  In  the  case  and 
where  the  additional  ground  is  based 
on  matter  apparent  on  the  face  of  the 
petition,  and  Its  allowance  Is  not  cal- 
culated to  delay  the  trial  of  the  rule 
or  to  take  the  other  parties  by  sur- 
prise. Brlnegar  v.  QrlfTIn,  2  La.  Ann. 
164. 

[d]  affect  of  fallnie  to  dlstlagnlali 
where  part  of  debt  not  due. — A  mo- 
tion to  quash  an  attachment  is  in  the 
nature  of  a  general  demurrer,  and 
the  rule  Is  that  where  a  pleader  at- 
tempts to  state  two  causes  of  action 
and  fails  as  to  one.  the  general  de- 
murrer to  the  whole  complaint  must 
be  overruled.  Hence,  if  a  motion  to 
quash  does  not  dlstlngnlsh  between 
that  part  of  the  debt  due  and  the  part 
not  due,  the  motion  as  to  the  whole 
will  properly  be  denied,  if  the  writ 
on  Its  face  is  sufficient.  Hubbard  v. 
Haley,  96  Wis.  578,  71  NW  1036. 

[e]  Where  it  appears  that  grounds 
assigned  la  the  motion  were  M,  and 
it  does  not  appear  on  what  ground 
the  quashing  took  place,  an  order 
quashing  the  attachment  Is  erroneous. 
Dawson  v.  Miller,  20  Tea.  171,  70 
AmD  880. 

[f]  Objection  for  falliue  to  specify 
too  late  on  appeal^ObJectlons  to  a 
motion  to  vacate  on  the  ground  that 
the  moving  papers  do  not  show  that 
the  moving  creditors  had  obtained 
any  valid  attachment,  and  that  the 
particular  irregularity  In  the  attach- 
ment is  not  specified  therein,  cannot 
be  made  for  the  first  time  In  an  ap- 
pellate court.  MacDonald  v.  Klefer- 
dorf. 18  NTS  768.  22  NTCIvProc  106. 

78.     Weehawken    Wharf    Co.  v. 


Knickerbocker  Coal  Co..  24  Uisa  iti, 
63  NTS  982  [rev  22  Misc.  559,  W 
mem,  49  NTS  1001.  IISO  mem]. 

{a]  A  motion  by  a  national  ted 
to  vacate  an  attachment  against  It, 
Issued  in  violation  of  U.  S.  Rev.  St 
9  5242.  because  the  "warrant  .  . . 
was  illegally  Issued  against  the 
property  of  the  defendant,  a  nationE) 
bank  not  located  in  this  State,"  wu 
sufficient,  N.  T.  Oen.  Rules  Prac.  Rule 
No.  37,  requiring  moving  papers  to 
specify  the  Irregularities  upon  which 
the  motion  was  made,  being  Inap- 
plicable. McBrlde  V.  Hlinols  Nat 
Bank,  128  App.  DIv.  508.  112  NTS 
794. 

[b]  If  there  was  no  snSolent  af- 

fltevit  in  attachment,  a  motion  to 
quash  the  writ  la  properly  sustained, 
although  the  motion  to  quash  does 
not  specifically  and  with  certainty 
point  out  any  defects  In  the  affidavit 
Fremont  Cultivator  Co.  v,  Fulton,  lOS 
Ind.  293.  3  NE  136.  Compare  Marietta 
First  Nat.  Bank  v.  Bushwlck  Chem- 
ical Works,  3  Sllv.  Sup.  61.  6  NTS 
318.  17  NTCIvProc  229  tall  119  N.  T. 
646  mem;  28  NB  1149  mem], 

70.  Bruce  v.  Cook,  6  Otll  ft  3.  (Hd.) 
345. 

80.  Stock  v.  Reynolds,  121  Uleh. 
356.  80  NW  289;  Bane  v.  Keys,  IIS 
Mich.  244,  73  NW  280:  Patt€^son  v. 
Goodrich.  31  Mich.  225;  Bowman  t. 
Wade.  64  Or.  347,  103  P  72.  See  also 
Welbel  V.  Beakley,  90  Ark.  454.  11' 
SW  657;  Watson  v.  Shelton.  5t  Wash. 
426.  196  P  860. 

[a]  ninabratlon^Where  an  at- 
tachment has  been  tssued  upon  an 
affidavit  alleging,  among  other  tlifnga 
that  defendant  has  secreted  and  Is 
about  to  secrete  his  property,  and 
the  motion  denies  all  the  allegations 
except  that  of  the  secretion,  it  should 
he  refused.  Homick  Drug  Co.  v, 
I>ane.  I  S.  D.  129.  46  NW  829. 

lb]  Denial  In  alternative. — In  a 
petition  to  dissolve  an  attachment  a 
denial  that  defendant  has  nssign«d. 
disposed  of,  or  concealed  his  prop- 
erty is  not  demurrable.  Ionia  First 
Nat.  Bank  v.  Steele,  81  Mich.  93.  45 
NW  579. 

[c]  Denial  in  oon}nnctlv«^<  1 )  A 

petition  by  defendant  denying  "that 
he  has  assigned,  disposed  of.  and 
that  he  Is  about  to  assign,  dlspoa? 
of.  and  conceal,  his  property,  with 
intent  to  defraud  his  creditors,  or 
that  he  has  made  any  fraudulent  dis- 
position whatever  of  his  property 
with  said  intent"  Is  bad  as  being  in 
the  conjunctive.  Bane  v.  Keys.  115 
Mich.  244,  73  NW  230.  (2>  But  the 
statement  of  additional  facts  may 
render  the  affidavit  sufficient,  es- 
pecially where  objection  is  not  taken 
by  demurrer  or  motion  to  mak*  more 
specific.  Nettleton  v.  Howe,  81  Wash. 
32.  142  P  460. 

[d]  xnnfloioBt  dnlaL— A  pettUon 
for  dissolution  of  an  attadtmeot 
which  denies  that  defendant  "was 
about  to  remove  his  property  from 
said  county  with  intent  to  defraud 
his  creditors,"  where  the  affidavit  for 
attachment  charged  that  he  "was 
about  to  remove  his  property  from 
said  county  .  .  .  and  refuses  and  neg- 
lects to  pay  or  secure  the  payment 
of  the  debt.  Is  bad,  as  being  too  nar- 
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where  the  fsets  stated  in  tira  affidavit  vpon  which 
thfi  attachment  was  granted  are  prima  faoie  sof- 
fioient  to  justify  the  issae  thereof,  and  defendant 
faih  to  miake  any  ezplonatiott  of  the  same  in  his 
awtion  to  vacate,  the  attachment  will  not  be  dis- 
tnrbed." 

[i  1033]  <c)  As  to  Property  Attached.  An  ap- 
plication for  the  dissolution  of  an  attachment  should 
show  that  defendant's  property  was  attacbed"^  and 
describe  the  property.^ 

1034]  (3)  Reqnest  for  Restoration.  It  is  not 
necessary,  upon  application  to  dissolve  an  attach- 
ment levied  on  realty,  that  the  petitioner  should  ask 
for  restoration  of  the  property.'* 

[(  1035]    (4)  VerificatioiL   It  has  been  oonsid- 


ered  that  a  motion  for  the  diaaolntion  of  m  at- 
tachment shoold  be  verified,"*  and  also  that  neh 
verification  is  not  necessary." 
[i  1036]   g.  Sapporting  Affidavits— (1)  In  Gen* 

oraL  Where  the  application  to  vacate  is  based  on 
evidence  dehors  the  record  it  is  usually  supported 
by  affidavits;'^  but  where  the  a^^lieation  is  based 
on  the  insufficiency  of  the  affidavit  for  attaehmentr 
it  needs  no  support.*" 

[$  1037]  (2)  Foxm  and  Requisites— (a)  In  Gen- 
eraL  The  supporting  affidavits  should  set  out  the 
facts  on  which  the  motion  to  quash  or  vacate  is 
based,""  and  should  contain  enough  to  put  in  issue 
the  allegations  of  the  affidavit  for  attachment;"'^  but 
they  slwuld  not  go  to  the  merits  of  the  cause  of 


row  and  not  denying  the  existence  of 
the  rround  cbarged.  Stock  v.  Rey- 
nolds, 121  Mich.  S66,  SO  KW  2ft9. 

81.  Wlckbam  v.  Stern.  »  NTS  SOS, 
1%  NTClvProc  «S;  Marietta  First  Nat. 
Rank  v.  Bushwlck  Chemical  Works,  S 
NTS  824  raff  3  Sllv.  Sup.  61,  <  NTS 
118,  17  NTClvProc  «9J;  Paoh  v.  Orr, 
1  NTS  760.  IB  NTClvProc  17S. 

88.  Osborne  v.  Robbtns,  10  Hlch. 
277. 

(ft]  WMoiwtag  owaftiisliip  hy  fair 
bMaBtaWBt,— Ad  application  for  tne 
dlMolation  of  an  a.ttaehment,  under 
Oomp.  U  II  4473-4476,  authorising 
an  application  for  the  dissolution  of 
attachment,  etc.,  must  contain  aver- 
menta  from  which,  by  fair  Intend- 
ment. It  may  appe&r  that  the  prop- 
erty attached  belongrs  to  the  appli- 
cant, and,  althoufrh  an  express  aver- 
ment tbat  the  property  continues  to 
belong  to  the  applicant  to  the  time  of 
raaktns  the  application  Is  not  neces- 
sary, yet,  if,  on  the  hearing  it  ap- 
pears that  the  property  does  not  be- 
long to  him,  he  will  not  be  entitled 
to  relief.  Macumber  v.  Beam,  22 
Mich.  895. 

fb]  BtatesMBt  of  ownerslilp 
mmsaagj. — Defendant  In  an  attach- 
ment Issued  against  him  as  an  al- 
leged fraudulent  debtor,  under  Code 
f  3297  et  seq,  without  a  hearing,  may, 
under  I  3299,  apply  for  a  removal  of 
such  attachment  and  contest  the 
troth  of  the  grounds  upon  which  It 
was  Issued,  without  stating  in  his 
petition  that  the  property  upon  which 
the  attachment  had  been  levied  be- 
longed to  him.  Holmes  v.  Langston, 
S9  OA.  565,  27  SB  ISS. 

as.  Macumber  v.  Beam.  22  Mich. 
395;  Nelson  v.  Hyde,  10  Mich.  621; 
Osborne  v.  Bobbins,  10  Mich.  277; 
Chandler  v.  Nash,  6  Mich.  409. 

ta]  dw  wuMemej  of  13w  dasoiip- 
tloa  gomm  to  tbs  jozlsdletloa  of  the 
court,  as  no  order  respecting  property 
can  be  made  unless  the  property  be 
known.  Nelson  v.  Hyde,  10  Mich.  621; 
Osborne  v.  Robbins,  10  Hlch.  277. 

ac  Smith  V.  Collins,  41  Mich.  172, 
2  NW  177  (BO  holding  for  the  reason 
chat  the  levy  of  an  attachment  on 
land  does  not  dispossess  the  owner). 

SB.  Osborne  v.  Robbins,  10  Mich. 
277  fprocedure  before  circuit  court 
commissioner ) . 

88.  Wm.  W.  Kendall  Boot,  etc.,  Co. 
V.  Au^et,  61  Kan.  62,  82  P  68S. 

87.  U.  8. — Jenks  v.  Richardson,  71 
Fed.  8S6:  Perry  v.  Sharpe,  8  Fed.  15 
(both  cases  eonstmlns  Ohio  statute). 

Ark. — ^Holliday  v.  Cohen.  S4  Ark. 
707. 

CaL — Barbteri  v.  Ramelll.  84  Cal, 
174.  24  F  lis. 

Colo. — "Wehlc  V.  Kerbs,  8  Colo.  167. 

D.  C. — Barbour  v.  Paige  Hotel  Co., 
2  App.  174;  Robinson  v.  Morrison,  2 
App.  106. 

Fla. — "Weston  v.  Jones,  41  P!a.  IRR, 
25  S  888  (written  oath  by  defendant 
that  the  Allegations  of  plaint  Iff  s  affi- 
davit were  untrue,  either  as  to  the 
debt  or  sum  demanded,  or  as  to  the 
specisl  csiUM  assigned  for  granting 
the  ftttacbment). 

Znd.  T. — ^Martin  v.  Berry,  1  Znd.  T. 


399,  87  SW  835;  Barton  v.  Ferguson, 
1  Ind.  T.  268,  87  SW  41. 

Kan. — ^Wm.  W.  Kendall  Boot,  etc., 
Co.  V.  August,  61  Kan.  63,  32  P  636; 
Meyer  Bros.  Drug  Co.  v.  Malin.  47 
Kan.  733.  28  P  1011;  Hitlyer  v.  Big- 
low,  47  Kan.  473,  28  P  150. 

Md. — Lambden  v.  Bowie.  2  Mdu  S34. 

Mont. — Newell  v.  Whltwell,  18 
Mont.  248,  40  P  806. 

Nebr,— Jordan  v,  Dewey,  40  Nebr. 
639,  69  NW  88:  Omaha  Hardware  Co. 
V.  Duncan,  31  Nebr.  217,  47  NW  848. 

N.  T. — National  Brradway  Bank  v. 
Barker,  128  N.  T.  608.  27  NB  1029 
faff  14  NTS  629.  20  NTClvProc  2881: 
Bodgman  t.  Barker.  128  N.  T.  801, 
27  NB  1029  [atr  60  Hun  156,  14  NTS 
574,  20  NTCflvProo  841];  Ruppert  v. 
Haug.  87  N.  T.  141,  62  HowPr  864; 
Hamerschlag  v.  Cathoscope  Saectrical 
Co.,  16  App.  Dlv.  186,  44  NTS  668; 
Belmont  v.  Sigua  Iron  Co.,  12  App. 
Dlv.  441,  42  NTS  122;  McDonald  v. 
Sterling,  6  App.  Dlv.  489,  38  NTS 
1081 :  Ciiambers,  etc-  Glass  Co.  v, 
Roberts.  4  App.  Dlv.  20.  38  NTS  301; 
Thalhelmer  V.  Hays,  42  Hun  93  [aff 
107  N.  T.  678  mem.  14  NB  609  mem]: 
Morgan  v.  Avery.  7  Barb.  656,  1 
CodeRep  91 :  Orob  v.  MetroiMlltan 
Collecting  Agency,  SO  Misc.  814,  68 
NTS  618;  Simon  v.  Kugler  Syndicate. 
68  NTS  1128;  Thames,  etc..  Mar.  Ins. 
Co.  V.  Dlmtck,  22  NTS  1096;  Dletlln 
V.  Bgan,  19  NTS  892,  22  NTClvProc 
398;  Rotbsdtlld  V.  Mooney,  13  NTS 
126;  Letser  v,  Rosman,  10  NTS  415; 
National  Park  Bank  v.  Whitmore,  7 
NYSt  456;  Law  son  v.  Lawson,  12 
NTClvProc  487;  Honghton  v.  Ault,  8 
AbbPr  89  note.  16  HowPr  77  [overr 
Conklln  v.  Dutcher.  5  HowPr  886, 
CodeRepNS  491;  Chalne  Wilson,  8 
AbbPr  7  8 :  Barry  v.  Bockover,  8 
AbbPr  874;  Potter  v.  Kitchen,  8 
AbbPr  374  note;  New  Tork.  eta. 
Bank  T.  Oodd,  11  HowPr  821:  Bank 
of  Commerce  t.  Rutland,  etc.,  R.  Co., 
10  HowPr  1. 

N.  a— Hale  V.  Rlchardaon,  89  N. 
C.  62;  Palmer  V.  Bosher,  73  N.  &  871; 
Toms  V.  Warson.  66  N.  C  417:  Brans 
V.  Andrews.  62  N.  C.  117. 

Oh. — Seville  V.  Wagner.  46  C*.  St 
52.  18  NB  430. 

Okl. — Dunn  v.  Claunch.  18  Okl.  677, 
76  P  143;  Camahan  v.  Oustlne,  2  Okl. 
399,  87  P  694. 

Or. — Watson  v.  Zioewenberg,  84  Or. 
323,  56  P  289. 

Pa. — Pernau  t.  Butcher.  118  Pa, 
292.  6  A  67. 

S.  C. — Addison  V.  Snjette.  27  SB 
631;  Kerchner  v,  McCormao.  25  S.  C. 
461;  Claussen  v.  Easterllng.  19  S.  C. 
615;  Bates  v.  Kllltan.  17  S.  C.  663; 
Havts  V.  Trapp.  11  S.  C,  L.  ISO. 

S.  D. — Pinch  V.  Armstrong,  9  S.  D. 
366.  08  NW  740;  Wilcox  v.  Smith.  4 
S.  D.  126.  56  NW  1107;  Hornlck  Drug 
Co.  V.  Lane.  1  a  D.  129,  45  NW  820. 

Utah. — Bamhart  Foley,  SI  Utah 
191.  89  P  823. 

Wash. — Hansen  t.  Doherty,  1 
Wash.  461,  25  P  297. 

Wis.— Davidson  v.  Hsckett.  49  Wis. 
186,  6  NW  459. 

Wyo. — Sundance  First  Nat.  Bank  v. 
Hoorcroft  Ranch  Co..  6  Wyo.  60,  38 


P  821;  Weame  ▼.  France,  8  Wyo.  X7S, 

21  P  703. 

Ont. — Smith  v.  Niagara  Harbour, 
etc.,  Co..  6  U.  C  Q.  B.  O.  S.  666; 
Fisher  V.  Beach.  4  U.  C.  Q.  B.  O.  8. 
lis. 

[a]  notion  witbont  alltdaTlt  In- 
■nlBolent. — A  verified  motion  on  In- 
formation and  belief,  without  any 
aOMavlt  for  the  dissolution  of  an  at- 
tachment, the  affidavit  for  which  Is  a 
positive  declaration  under  oath  of  the 
facts  therein  alleged,  is  Insufflclent, 
and  It  is  not  erroneous  to  exclude 

Earol  testimony  offered  by  defendant 
1  support  of  the  motion.  Bamhart 
V.  Foley,  11  UUh  191.  89  P  828.  See 
also  Powell  V.  Cnmmlns,  7  KyL  861 
(holding  that,  unless  the  ground  for 
an  attachment  is  controverted  hy  the 
affidavit  of  defendant  entered  ox  rec- 
ord, no  proof  Is  necessary  to  show 
the  ground). 

[b]  A  Tsvlflsd  saswer  may  be  used 
as  an  affidavit  so  far  as  its  contents 
are  pertinent.  Nelson  v.  Munch,  28 
Minn.  229. 

[c]  nung  wliea  motion  called  for 
trial. — ^Wher©  a  motion  Is  died  to  dis- 
solve an  atta^ment,  but  Is  not  sup- 
ported by  an  affidavit,  the  court, 
when  such  motion  is  called  for  trial, 
may  allow  defendant  to  (lie  an  affi- 
davit, denying  the  allegations  In  the 
attachment  affidavit.  Dunn  v. 
Claunch,  13  Okl.  B77.  76  P  143. 

88.  Sherman  v.  McAuley.  14  Que. 
Pr.  164. 

SO.  Omaha  Hardware  Co.  v.  Dun- 
can, 31  Nebr.  217.  47  NW  846;  Caro- 
lina Agency  Co.  v.  Garllngton.  85  S. 
C.  114,  67  SE  226. 

[a]  niostrmtleaL,— If  defendant  de- 
sires to  set  up  a  defensa  that  the  al- 
leged fraudulent  transfer  was  mere- 
ly a  mortgage  to  secure  a  valid  In- 
debtedness, his  affidavit  should  state 
the  facts  tending  to  show  how  and 
for  what  the  indebtedness  was  in- 
ourred.  and  It  Is  not  snfflelent  to  al- 
lege merely  a  valid  Indebtedness. 
Omaha  Hardware  Co.  v.  Duncan,  II 
Nebr.  217,  47  NW  846. 

[b]  Affidavit  by  intervsains  ored- 
itor  as  to  flotttlons  natnre  of  nlalm  i 
Under  Miss.  Acts  (1884)  p  76  S  2. 
providing  that  a  creditor  of  attach- 
ment defendant  may  Intervene  and 
contest  the  grounds  of  the  attach- 
ment, an  Intervening  creditor  biust 
file  an  afBdavit  tbat  the  claim  sued 
on  was  fictitious  in  order  to  be  en- 
titled to  raise  that  Issue,  but  such  an 
affidavit  Is  unnecessary  when  he  sets 
up  fraud  and  collusion  between  the 
attaching  plaintiff  and  defendant. 
Lowenstein  v.  Aaron,  69  Miss.  841, 
12  S  269,  Bee  also  Desmond  v.  Levy, 
(Miss.)  12  8  481  (where  It  was  held 
that  Intervening  general  creditors 
could  not  show  that  the  debt  on 
which  the  proceedings  were  baaed 
was  fictitious,  presumably  because 
they  had  not  filed  a  proper  affidavit). 

Mk  U.  8.— JCnka  v.  Richardson. 
71  Fed.  866  (construUiff  Ohio  stat- 
ute). 

Ky.— Cnilles  v.  Shaw.  18  KyL  143. 
N.  T.— Atkins  V.   Pltspatrick,  67 
Hlso.  841.  109  NTS  619. 
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action  or  defense.'*  Where  an  attachment  was 
iasned  in  a  suit  by  a  corporation,  an  allegation  by 
defendant  in  an  a&davit  to  quash,  made  on  infor- 
mation and  belief  without  giving  the  eonrees  of  his 
information  or  the  gronnds  of  his  belief  that  the 
action  had  been  commenced  without  authority  of 
the  board  of  direetors,  was  held  insufficient  to  raise 
an  iasne.*' 

[$  1038]  (b)  Showing  Si^t  to  More.  Where 
the  motion  is  made  by  a  person  other  than  defend- 
ant in  attachment,  his  supportii^;  affidavits  should 
show  the  facts  which  give  him  the  right  to  move.'* 
Where  it  was  plainly  stated  in  affidavits  filed  in 
sopport  of  a  motion  to  discha^  an  attachmmt  that 
affiants  were  the  defendants,  thor  true  names  being 
slightly  changed  in  the  attachment  proceedings,  it 
was  held  that,  the  affidavits  not  being  denied,  the 


court  would  treat  the  affiants  as  defmdanta  and  not 
as  strangers  or  intruders.** 

[i  1039]  (c)  Showing  PressBt  Oonditioii  of  Ac- 
tion. It  is  sometimes  required  that  the  supporting 
affidavits  shall  state  the  present  condition  of  the 
action,  and,  if  it  haa  not  been  tried,  the  time 
pointed  for  holding  the  next  term,  where  the  s^ 
tion  is  triable." 

1040]  (3)  Traversing,  TtTpiaining  er  Avoid- 
ing Plaintiff's  Eridenoe.  After  plaintiff  has  filed 
hia  affidavit  or  other  evidence  to  sustain  the  amt- 
ment  made  hy  him  to  obtain  the  issue  of  the  it* 
tachment  wri^  defendant  may  in  some  jarisdietioiii 
file  such  affidavits  <a  other  evidence  as  he  desha 
or  relies  upon  to  traveiw,  explain,  or  avoid  the  cm 
made  by  plaintiff's  evidence.'* 


N.  C— Btratia  v.  Andrews,  SS  N.  C 
117. 

Or. — ^Wfttflon  V.  Loewenberg,  34  Or. 
823,  U  P  iSS. 

Pa.— Netter  t.  HoBch,  1  Pa.  Co. 
4K2. 

8.  D. — Hornlck  Drug  Co.  t.  Lan*, 
1  8.  D.  129.  4S  NW  329. 

Waah. — Hansen  v.  Doherty,  1  Wash. 
461,  25  P  297. 

Wyo. — Bank  of  Commerce  v.  Lat- 
ham, 8  Wyo.  11$,  57  P  184. 

"A  motion  to  dluolve  an  attach- 
ment l8  sufflcient  to  call  to  the  atten- 
tion of  the  court  or  Judge  defects  In 
the  affidavit  apparent  by  reason  of  a 
failure  to  comply  with  the  statutory 
provisions  regarding  the  same.  But 
where  the  truth  or  the  allegations 
contained  In  the  affidavit  are  to  be 
called  In  question  by  the  traverse, 
the  motion  should  be  supported  by 
affidavit  which  negatives  such  alle- 
gations In  no  uncertain  terms."  Bank 
of  Commerce  v.  Latham,  S  Wyo. 
tit,  57  P  184. 

[a]  iMBlals  ahoald  be  as  dlTMt 
and  posMvs  as  if  ths  afldavtt  wsxs 
lA  answav  to  a  oomjlalat  for  an  ordi- 
nary action,  and  must  be  tested  by 
the  same  rules  of  pleading.  To  al- 
lege that  defendant  Is  not  about  to 
assign,  secrete,  and  dispose  of  any 
property  with  intent  to  delay  and  de- 
fraud his  creditors  ts  In  effect  to  ad- 
mit that  he  is  about  to  do  any  one 
of  the  acts  mentioned,  but  not  all  of 
them  conjointly.  Such  a  dental  raises 
no  issue,  and  the  attachment  should 
be  sustained  on  the  grounds  set  forth 
in  that  portion  of  plalntifTs  affidavit 
thus  attempted  to  be  traversed.  Han- 
son V.  Doherty,  1  Wash.  481,  26  P 
297 

[b]  SaaJals  held  snAoisnt^tl) 

An  affidavit  for  discharge  of  an  at- 
tachment issued  on  an  affidavit  stat- 
ing that  defendant  "Is"  about  to  dls- 

fiose  of  his  property  to  defraud  cred- 
tors,  and  denying  that  defendant 
"Is"  about  to  dispose  of  his  prop- 
erty is  sufficient,  as  the  affidavtt  re- 
lates retrospectively  to  the  time  when 
the  suit  was  Instituted  or  the  affi- 
davit for  attachment  was  mada 
Pinch  V.  Armstrong.  9  8.  D.  255.  68 
NW*740.  (2)  Where  an  affidavit  for 
attachment,  after  stating  the  formal 
matters  required,  and  particularly 
describing  certain  property,  alleged 
as  the  ground  for  attachment,  "which 
said  real  estate  the  defendant  Is 
about  to  convert  Into  money  for  the 
purpose  of  placing  It  beyond  the 
reach  of  his  creditors,"  and  an  affi- 
davit of  defendant  In  support  of  a 
motion  to  disRoIve  the  attachment 
averred  that  defendant  had  at  no 
time  attempted  to  sell  any  of  his 
property  for  the  purpose  of  placing 
It  beyond  the  reach  of  his  creditors, 
or  at  all,  etc.,  it  was  held  that,  al- 
though defendant  did  not  in  express 
terms  deny  the  averments  of  the 
attachment  affidavit,  be  did  deny 
that  he  at  any  time  attempted  to  sell 
any  of  his  property,  and,  sines  he 


oould  not  convert  real  property  Into 
money,  except  by  sale,  the  denial  of 
the  ground  of  attachment  set  out  in 
the  original  affidavit  was  direct  and 
explicit.  Watson  v.  Shelton,  56  Wash. 
426,  105  P  850. 

[c]  Affidavit  sttSelsBtlr  travsnlar 
ladsKsdnaas.— An  affidavit  by  a  de- 
fendant denying  that  he  was  at  the 
time  of  the  filing  of  the  attachment 
affidavit  indebted  to  plaintiff  to  the 
amount  named,  or  any  part  thereof, 
sufficiently  traverses  the  affidavit  for 
attachment  as  to  the  amount  de- 
manded. Weston  V.  Jones,  41  Pla. 
188,  26  8  888. 

[d]  AfldaTlts  hsld  twmfllol— *— 
<1  >  Where  an  affidavit  for  attach- 
ment, under  Hill  Codes  A  Gen.  L.  fi 
144,  authorising  a  writ  In  an  action 
on  contract  for  the  direct  payment 
of  money,  which  Is  not  secured,  al- 
leged that  the  notes  in  suit  were  not 
secured,  and  defendant  filed  an  affi- 
davit which,  without  denying  such 
allegations,  stated  that  plaintiff's  as- 
signor bad  had  certain  property 
which  It  claimed  to  hold  as  security 
for  the  notes  sued  on.  and  In  another 
affidavit  he  denied  that  sooh  propertT 
had  been  pledged  to  secure  such 
notes,  bat,  after  suit  by  the  assignor 
to  fore<do8e  the  pledge,  and  a  flnd- 
Ing  that  such  pledge  had  been  made, 
he  filed  a  third  affidavit,  alleging 
that,  if  such  finding  were  true,  the 
pledge  covered  the  notes  In  suit.  It 
was  held  that  such  affidavits  were 
not  sufficient  denials  of  plalntifTs 
allegations  to  entitle  defendant  to  a 
discharge  of  the  attachment.  Wat- 
son v.  Loewenberg,  84  Or.  823,  56  P 
289.  (2>  An  attachment  brought  by 
a  creditor*  against  a  general  assignee 
of  the  debtor  will  not  be  vacated 
where  allegations  showing  fraudulent 
conveyance  of  the  property  by  the 
debtor  are  made,  which  allegations 
fire  In  no  wise  denied,  except  that 
the  debtor  asserts  that  he  has  deliv- 
ered to  the  assignee  all  his  property, 
and  that  the  assignee  stands  ready 
to  recover  any  property  that  may 
have  been  concealed  from  him.  Hart- 
Ing  V.  Rosenfeld,  36  Misc.  175.  58 
NTS  753. 

[e]  Aldsr  of  attdsTtt  for  sttaoh- 
meat  by  defendant's  affidavtkii— On 
motion  to  dissolve  an  attachment 
against  an  absconding  debtor,  affi- 
davits put  in  by  defendant  on  his 
motion  may  be  considered  by  the 
court  to  supply  a  defect  In  the  affi- 
davit for  attachment.  Thus  an  ob- 
jection that  the  attachment  affidavit 
did  not  show  positively  whether  de- 
fendant was  concealed  or  had  ab- 
sconded was  held  to  be  met  by  de- 
fendants affidavits  from  which  It  ap- 
peared that  he  had  In  fact  absconded. 
Reg.  V.  Stewart,  8  Ont.  Pr.  2*7. 

St.  Lawson  V.  Lawson,  12  NTCIv 
Proc  437. 

sa,  Carolina  Agency  Co.  v.  Oar- 
lington.  86  S.  C.  114,  67  SB  225  (so 
holding  on  the  ground  that  an  at- 
torney Is  presumed  to  represent  the 


sllsnt  for  whMil  hs  appsara  vntn  tlte 
oontranr  haa  been  shown). 

•S.  See  Belmont  v.  Sigua  Iron  Co, 
12  App.  Dlv.  441,  43  NTS  122. 

[a]  notion  br  Jvdffinent  tmmot. 
—An  affidavit  to  set  aside  an  attach- 
ment as  against  a  subsequent  JiidK- 
ment  rendered  by  a  court  of  Inferior 
Jurlsdlct  ion  must  show  that  sach 
court  had  Jurisdiction  of  both  the 
subject  matter  and  of  the  person  of 
defendant  therein.  Hamersehlag  v. 
CatboBcope  Electrical  Co..  IS  App. 
Dlv.  185,  44  NTS  668. 

[b]  An  suegntion  tint  ths  asorlHr 
partar  Is  the  oesigBee  of  attached 
property  is  sufficient  to  give  him  a 
standing  in  court  to  move  to  vacat* 
the  attachment.  Merrlam  v.  Wood, 
etc.,  Lith.  Co.,  19  App.  Dlv.  329.  41 
NTS  484  [app  dlsm  166  N.  T.  lit,  49 
NE  685]. 

[c]  Affidavit  not  showing  lattnst 
—One  moving  to  vacate  an  attach- 
ment is  not  shown  to  have  acquired 
an  "Interest  In  defendant's  property 
after  it  was  attached"  (Code  Civ. 
Proc.  I  682)  by  an  affidavit  made  ^ 
a  clerk  averring,  on  affiant's  owe 
knowledge,  that  said  party  was.  after 
the  levy  of  attachment,  appointed  re- 
ceiver  of  defendant  corporation,  and 
qualified  as  such  by  nling  an  ap- 
proved bond;  no  Cacts  being  stated 
from  which  It  could  be  Inferred  that 
affiant  had  personal  knowledge  of  the 
giving,  filing,  or  approval,  of  saM 
bond.  Belmont  v.  Sigua  Iron  Oo.,  12 
App.  Dlv.  441.  42  NTS  122. 

94.  Sparks  V.  Bell,  187  Cal.  415,  7* 
P  281. 

96.  Sanger  v.  Connor,  95  App.  Dfv. 
521,  88  NTS  1064;  Cole  v.  Smith,  » 
App.  Div.  500,  82  NTS  I8S:  Anstrtan 
Bentwood  Furniture  Co,  v.  Wright. 
43  Misc.  61S.  88  NTS  148. 

96.  Carson  v.  Oettdiell,  tS  Iftmi. 
571:  Nelson  v.  Munch,  33  Minn.  2»: 
Jordan  v.  Dewey,  40  Nebr.  439,  S9 
NW  88. 

ta]     asffioleaey  of  sAdavtb— (1) 

An  affidavit  by  defendant,  averrtnr 
that  the  affidavit  of  plaintiff  mm 
which  the  attachment  was  Issued  Is 
not  true,  must  be  accepted  as  a  de- 
nial of  the  averment  that  defendut 
has  property  and  rights  In  action 
which  he  conceals.  Tonng  CUrk. 
82  Oh.  CIr.  Ct  374.  <S>  On  an  appli- 
cation to  dissolve  an  attachment,  de- 
fendants' dissolving  affidavit,  al- 
though presenting  In  Its  first  clans* 
a  mere  negative  pregnant,  was  hdd 
when  taken  In  connection  with  the 
balance  of  .the  allegatlona,  to  consti- 
tute a  sufficient  traverse  of  ptoln- 
tiff's  affidavit.  Nettloton  v.  Howe,  81 
Wash.  32.  142  P  460. 

[b]  Mode  of  objection  to  aadsfKi 
■— (1)  The  sufficiency  of  a  travwstef 
affidavit  should  be  tested  elthcor  by 
motion  or  demurrer  and  not  by  no* 
objection  to  evidence.  Tezola  Fint 
Bank  v.  Terrell,  (Ohl.)  145  P  llM. 
(3)  Accordingly  an  objection  to  evi- 
dence on  a  motion  to  dissolve  an  at- 
tachment,   because   the  motion,  oot 


For  latsr  oasss,  dowb^nsBts  and  ohaagsa  In  the  taw  see  cumulative  Annotations,  same  title,  n^ge  and  note  nvmbtf ■ 
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[$  1041]  h.  OppoBing  AiBdaTi«8or-^<l)  Bigbt  to 
Tik.  Where  an  application  to  discharge  or  .vaeate 
an  attachment  is  made  upon  motion  supported  by 
affidavit,  plaintiff  is  allowed  to  file  affidavits  in  oppo- 
fltioQ  to  aueh  motion  and  in  support  of  his  attach- 
ment    but  such  course  is  not  permissible  where  the 


prarloasly  objected  to,  does  not 
trsTerse  the  nounds  laid  In  the  at- 
tadunent  alBaavlt,  wUl  be  overruled, 
unlen  the  tnLverslng  affidavit  la 
whoHr  Insnfflclent.  Texola  First 
Bank  V.  Terrell,  eupra. 

97.  [a}  Tor  form  of  counter  affi- 
davit by  attaching  creditor  to  oppoae 
motfcm  to  quash  see  Robinson  v. 
HoiTisoa.  2  App.  (D.  C.)  105. 

98,  Cal. — Barblerl  v.  Kamelll,  84 
Cal.  174,  24  P  113;  Cahen  v.  Ma- 
honey,  2  Cal.  Unrep.  Cas.  70B,  12  P 
100. 

D.  C-^Roblnson  v.  Morrison,  2  App, 
105. 

Ind.  T. — Martin  v.  Berry,  1  Tnd.  T, 
399,  37  SW  8SS:  Barton  v.  FerKuaon, 
1  Ind.  T.  2S8,  ST  SW  49. 

Kan. — Johnson  V.  IJauerhlln,  7  Kan. 
S59. 

Mont. — Newell  v.  Whltwell,  16 
Mont.  243,  40  P  «6«. 

N.  T. — Trow'B  PrlntlnK.  etc.,  Co.  v. 
Hart.  85  N.  T.  500;  Godfrey  V.  God- 
frey, 75  N.  T.  434:  Hilborn  v.  Penn- 
svlranla  Cement  Co.,  145  App.  Dlv. 
442.  129  NTS  957;  Pederaen  Mfff.  Co. 
T.  Walter  Auto.  Co..  124  App.  Dlv. 
121.  lOS  NTS  886;  Hellbronn  V.  Uer- 
log,  17  Anp.  Dlv.  416.  4S  NTS  268: 
Hamerachlap  v.  Cathoscope  Slectrlcal 
Co.,  16  App.  mr.  186,  44  NTS  6«8: 
Rallock  V.  Tan  Camp,  56  Hun  1,  8 
NTS  688;  Rowles  v,  Hoare,  61  Barb. 
Ste;    Genln   v.   Tompkins,   12  Barb. 
185:  Morgan  v.  Avery,  7  Barb.  666,  2 
CodeRep  91;  Buell  v.  Van  Camp,  2 
Sllv.  Sup.  879.  6  NTS  365;  Haebler 
V.  Bemharth,  58  N.  T.  Suther.  165,  9 
NTS  725;  St.  Amant  v.  De  Beixcedon, 
5  N,  T.  Super.  703;  Peck  v.  Brooks, 
31  Misc.  48,  64  NTS  646  [afr  51  App. 
Dlv.  640  mom,  64  NTS  1146  memj; 
Acker  V,  Saynlsch,  25  Mlac  416,  64 
NY8  937:  Herman  v.  Bailey.  20  Misc. 
94,  46  NTS  88;  Gwalter  v.  New  Tork 
Seal  Plush,  etc.,  Co..  19  NTS  49,  23 
NTClvProc  214:  MacDonald  v.  Klefer- 
dorf.  18  NTS  768,  22  NTClvProc  105; 
Pach  V.  Orr.  1  NTS  760.  15  NTClvProc 
176  [aft  112  N.  T.  670  mem,  20  NE 
415   mem];   I^awson   v.   Lawson,  12 
NTClvProc    437;    Coffin    v.    Stltt,  5 
NTClvProc  261;  Gasherle  v.  Apple,  14 
AbbPr  84;  HIU  v.  Bond,  22  HowPr 
272;  P*umian  v.  Walter,   18  HowPr 
348;  New  Tork,  etc..  Bank  v.  Codd, 
11  HowPr  221;  Conklln  v.  Duteher,  6 
HowPr  386,  CodeRepNS  49;  Gilbert  V. 
Tompkins.    CodeRepNS    16,    8  Bdm. 
Set.  Cas.  232  [aft  12  Barb.  266]:  Cam- 
mann   v.    Tompkins,  CodeRepNS  12, 
2  Edm.  Sel.  Cas.  227.    See  Chambers, 
etc..  Glass  Co.  v.  Roberta,  4  App.  Dlv. 
20.  38  NTS  301. 

N.  C — Hale  v.  Richardson,  89  N.  C 
63. 

Oh. — Baer  v.  Otto,  34  Oh.  St.  11; 
Garner  v.  White.  23  Oh.  St.  192. 

S.  C. — ^Addison  V.  Sujette,  27  SB 
681. 

8.  T>. — Plerle  v.  Berg,  7  S.  D.  678, 
64  NW  1130. 

Wis. — Davidson  V.  Hackett,  49  Wis. 
186.  5  NW  459. 

Ont. — Reg.  V.  Stewart,  8  Ont.  Pr. 
297. 

(al  Xn  Iowa,  on  motion  to  dlB~ 
eharce  an  attachment,  because.  In  the 
ease  at  bar,  the  property  was  ex- 
empt, no  pleading  controverting  the 
motion  is  required  or  allowed.  Joyce 
V.  Miller,  t9  Iowa  761,  13  NW  664 
(where  an  answer  was  struck  from 
the  fUes). 

rb]  Xn  ZSBtnoiky  <1)  the  code  for- 
merly authorised  affidavits  to  be  used 
In  ovq>OBltlon  fo  the  motion  to  dla- 
charge  an  attachment  when  such  mo- 
tion was  based  upon  affidavits.  Tal- 
bot Pierce,  14  B.  Mon.  168.  (2) 
The  code  as  amended,  however,  does 


not  contain  any  provision  which  au- 
thorises the  use  of  affidavits  as  evi- 
dence on  the  trial  of  attachment 
Newton  v.  West  8  Mete.  24. 

[c]  In  Vew  Jersey  (I)  an  inquiry 
was  formerly  made  under  a  rule  to 
show  cause  why  the  writ  should  not 
be  quashed  and  afndavlts  taken  In 
parsuance  of  a  rule.  Baldwin  v. 
Flagg.  43  N.  J.  L.  495;  Shaddock  v. 
Marsh.  21  N.  J.  L.  434;  Morrel  v. 
Fearing,  20  N.  J.  L.  670;  Day  v.  Ben- 
nett, 18  N.  J.  L.  287.  <2)  But  under 
the  act  of  March  10,  1898,  no  pro- 
vision la  made  for  a  contest  as  to  the 
truth  of  the  affidavits  whereon  an  or- 
der awarding  an  attachment  against 
a  debtor  has  been  made;  and  tr  such 
affidavits  are  sufficient  to  support 
such  an  order  they  cannot  he  ques- 
tioned by  counteraffidavlts  tending  to 
show  their  falsity.  New  Tork  Mer- 
cantile Nat.  Bank  v.  Pequonnock  Nat, 
Bank,  68  N.  J.  L.  800,  38  A  474.  (3) 
Nevertheless  It  Is  held  that,  upon  de- 
fendant obtaining  a  rule  to  show 
cause  why  an  attachment  should  not 
be  quashed,  leave  may  be  given  to 
both  parties  to  take  affldavlta.  Moore 
V.  Richardson,  66  N.  J.  U  681,  47  A 
424. 

[d]  om  a  mottom  by  a  jvnlor  Usiu 
holder  to  vacate  an  attachment,  plaln- 
titt  in  the  attachment  suit  should  be 
permitted  to  read  new  affidavits  In 

support  of  the  attachment,  where  the 
motion  to  vacate  was  not  made  on 
the  papers  on  which  the  attachment 
was  granted,  but  on  new  papers, 
showing  additional  facts.  Hamer- 
schlag  V.  Cathoscope  Electrical  Co., 
16  App.  Dlv.  185.  44  NTS  €68. 

99.  Trow*s  Printing,  etc,  Co.  v. 
Hart.  85  N.  T.  600  faff  9  Daly  413,  60 
HowPr  190];  Steuben  County  Bank 
V.  Alberger.  75  N.  T.  179,  66  HowPr 
346  [rev  65  HowPr  481];  Tatea  v. 
North.  44  N.  T.  271:  Hilborn  v.  Penn- 
sylvania Cement  Co.,  145  App.  Dlv. 
442,  129  NTS  957;  Fox  v.  Mays.  46 
App.  Dlv.  1.  61  NTS  295;  Ladenburg 
V.  Commercial  Bank,  87  Hun  269,  33 
NTS  821  [rev  22  NTS  873,  24 
NTClvProc  234,  and  aff  146  N.  T.  406 
mem,  42  NE  643  mem];  Lewlsohn  v, 
Kent,  etc.,  Co..  87  Hun  267,  33  NTS 
S26:  Kahle  v.  Muller.  57  Hon  144,  11 
NTS  26;  Head  v.  Wollner.  63  Hun 
616,  6  NTS  916;  Fisher  v.  Dougherty, 
42  Hun  {N.  T.)  167:  Sutherland  v. 
Bradner,  84  Hun  619,  7  NTCItPtoo 
90,  1  HowPrNS  188;  Smith  T.  Arnold. 
83  Hun  (N.  T.)  484:  Klbhe  ▼.  Wet- 
more,  81  Hun  (N.  T.)  424:  Rowles  v. 
Hoare,  61  Barb.  (N.  T.)  266;  Apple- 
ton  v.  Speer,  57  N.  T.  Super.  119.  6 
NTS  611;  Acker  v.  Saynlach,  25  Mlac. 
415,  54  NTS  937  [aff  26  Misc.  886 
mem,  66  NTS  1025];  Nevada  Bank  v. 
Cregan,  17  Mlac.  241,  40  NTS  1066; 
Ferguson  v.  Commonwealth  Rubber 
Co.,  38  NTS  375;  Thames,  etc,  Mar. 
Ins.  Co.  v.  DImlck.  22  NTS  1096;  Pach 
v.  Orr.  1  NTS  760.  15  NTClvProc  176 
[art  112  N.  T.  670  mem,  20  NH  416 
mem];  Lawson  v.  Lawson.  12 
NTClvProc  437;  Brewer  v.  Tucker  18 
AbbPr  (N.  T.)  76;  Dickinson  v.  Ben- 
ham.  10  AbbPr  (N.  T.)  390,  19  HowPr 
410  [aff  12  AbbPr  158,  20  HowPr 
3431;  Wilson  v.  BHtton.  6  AbbPr  (N. 
T.)  33:  Hill  V.  Bond,  22  HowPr  (N. 
T.)  272:  Lanslngburg  Bank  v.  Mc- 
Kle,  7  HowPr  (N.  T.)_360:  White  v. 
Peatherstonhaugh.  7  HowPr  (N.  T.) 
857;  Conklln  v.  Duteher.  6  HowPr  (N. 
T.)  386,  CodeRepNS  49;  Cammann  v. 
Tomphlns,  CodeRepNS  (N.  T.)_!27,  2 
Fdm.  Set.  Cas.  227.  See  also  Buhl  v. 
Ball,  41  Hun  (N.  T.)  61.  But  com- 
pare Brandley  v.  American  Butter  Co., 
60  MlBC.  547,  112  NTS  1030  [aft  In 
part  130  App.  Dlv.  899  mem,  114  NTS 


Inotion  to  vacate  is  made  upon  the  original  papers.** 
1042]  (2>  Scope.  The  new  proof  which  plain- 
tiff is  allowed  to  use  in  oi^sitioD  to  a  motion  to 
vaeate  is,  as  a  rule,  limited  to  affidarits  tending 
to  sustain  the  grounds  of  attachment  originally  re- 
lied on;'^  or  to  contradict,  answer,  or  explain  the 

1IS2  mem,  and  rev  in  part  130  Ai 
DlT.  410.  114  NTS  S9<  kifra  I  1041 
Sulsbacher  v.  Cawthra.  14  Misc.  64l 
86  NTS  8  [atr  148  N.  T.  766,  43  NE 
990]. 

[a]  Attdavlt  IdsntUylnr  aAdavlta 
oa  wUch  attachment  granted. — It  Is 

proper  to  permit  an  affidavit  to  be 
read,  upon  a  motion  to  dissolve,  tden- 
tlfylng  the  affidavits  on  which  the 
attachment  was  granted.  Hallotdt  t. 
Van  Camp.  66  Hun  1.  8  NTS  588. 

[b]  Attdavlt  stating  msrely  pro- 
oeedings  In  aotloB.— Where  a  motion 
to  vacate  an  attachment  waa  made  on 
the  ground  that  It  waa  Irregularly 
Issued,  and  on  Insufficient  papers,  and 
that  the  court  waa  without  Jurisdic- 
tion, and  there  was  no  proof  by  affl* 
davit  or  otherwise  except  the  affi- 
davit of  defendant  stating  the  pro- 
ceedings In  the  action,  the  court 
properly  refused  to  receive  affidavits 
of  plalntin  submitted  in  opposition 
to  defendant's  motion  to  vacate.  Hil- 
born V.  Pennsylvania  Cement  Co.,  145 
App.  Dlv.  442,  189  NTS  957. 

[c]  Bffeot  of  aflUUvtt  by  Uaaor 
showlBf  exlstsiiea  of  Uen^Where  a 
motion  to  vacate  an  attachment  la 
made  upon  the  original  papers  by  a 
party  having  a  lien  upon  property  at- 
tached, an  affidavit  by  such  lienor, 
simply  showing  the  existence  of  his 
lien  does  not  make  the  motion  one 
"founded  upon  proof,  by  affidavit"  so 
as  to  allow  the  attachment  creditor 
to  support  his  affidavits  by  new  proof. 
The  lienor's  affidavit  merely  estab- 
lishes a  preliminary  fact  necessary 
to  be  shown  to  give  Jurisdiction,  and 
the  motion  to  vacate  Is  founded  on 
the  papers  on  which  the  attachment 
was  granted.  Steuben  County  Bank 
V.  Alberger,  76  N.  T.  179,  66  HowPr 
846. 

[d]  asaot  of  afldavit  exsnslBr  de- 
lay and  sfcowlnr  rlAt  to  man^ 

Where  the  affidavits  of  an  assignee  of 
property  moving  to  dissolve  an  at- 
taebment  thereon  are  confined  simply 
to  showing  his  right  to  move,  and  ex- 
cusing delay  In  moving,  affidavits  In 
support  of  the  attachment  cannot  be 
read.  Trow'B  Printing,  etc..  Co.  v. 
Hart,  86  N.  T.  BOO  [aff  »  Daly  418, 
60  HowPr  190.  and  foil  Steuben  Coun- 
ty Bank  v.  Alberger,  7B  N.  T.  178,  B« 
HowPr  8451. 

[e]  llotlim  ba— d  o&  Uok  of  eawM 
of  aattoa.1  Where  defendants  more 
to  vacate  an  attachment  on  the 
ground  that  plaintiff  has  no  cause  of 
action.  It  is  not  necessary  that  plain- 
tiff should  flle  rebutting  affidavits  in 
order  to  have  the  benefit  of  the  rule 
that  the  court  will  not  on  such  mo- 
tion vacate  the  attachment  unless  the 
facts  are  undisputed.  He  may  rely 
upon  the  allegations  of  the  complaint 
for  that  purpose.  Brown  v.  Wlgton, 
18  NTS  490.  ^ 

[f]  Whan  an  attaebment  debtor 
delays  moving  to  vaoate  the  attach- 
ment for  over  eighteen  months  it  Is 
not  substantial  error  for  the  court 
to  permit  plaintiff  to  read  opposing 
affidavits  as  to  occurrences  In  the  ac- 
tion since  the  granting  of  the  at- 
tachment. Haebler  v.  Bemharth.  58 
N.  T.  Super.  165.  9  NTS  726. 

[g]  Watrar  of  oUeotton.— .Where, 
upon  motion  to  restore  an  attachment 
vacated  upon  the  original  papers,  the 
attachment  debtor  did  not  objMt  to 
the  reading  of  affidavits  by  the  mov- 
ing party.  It  was  held  that  he  conld 
not  raise  the  objection  on  appeal. 
Godfrey  v.  Godfrey  76  N.  T.  484; 
Paoh  v.  Orr,  1  NTS  760,  16  NTCIv 
Proo  179  lz&  112  N.  T.  67  mem,  20 
NB  415  mem]. 

1.    Chambers,  etc.  Glass  Co.  v. 
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affidavits  read  in  Bupport  of  the  motion,*  and  affl- 
davits  tending  merely  to  qualify,  or  remedy  defects 
in,  the  papers  on  which  the  attachment  was  origi- 
nally granted  should  not  be  heard,"  unless  of  course 
the  statute  permits  new  or  additional  proof  on  the 
hearing  of  such  a  motion.^ 

[$  1043]  (3)  Older  for  Filing  of  Ai&daTitB— (a) 
In  GeneraL  It  has  been  held  that  where  the  grounds 
for  the  issuance  of  an  attachment  are  all^d  in 
the  langui^  of  the  statute,  and  defendant  denies 
by  affidavit  the  truth  of  the  averments  made  to 
obtain  such  attachment,  and  moves  to  dissolve  the 
same,  the  eonrt  before  whom  the  proceeding  is  pend- 
ing ^onld  by  an  order  require  plaintiff  in  attach- 
ment, within  a  reasonable,  fixed  time,  to  file  sueh 
affidavits  or  other  evidence  as  he  desires  or  relies 
upon  to  sustain  the  averments  made  by  him  to  ob- 
tain the  issuance  of  the  writ,  and  defendant,  within 
a  raaaonable,  fixed  time  thereafter,  to  file  such  af- 
fidavits or  other  evidence  as  he  desires  or  relies  upon 
to  traverse,  explain,  or  avoid  the  ease  made  by 


plaintiff's  evidence,  and  plaintiff,  in  a  reaaonaUe, 
fixed  time  thereafter,  to  ffie  such  affidavits  or  other 
evidence  as  is  applicable  in  rebuttal.'' 

[f  1044]  (b)  Showing  Ouue  of  Action.  lo 
some  jurisdietions  where  defendant  files  an  affidsvit 
denying  some  material  all^tion  of  the  attaehmat 
affidavit,*  plaintiff  may  be  compelled  by  rule  to  file 
an  (^davit  showing  his  cause  o£  action,'  failing  in 
which  the  attachment  will  be  dissolved.*  Such  in 
affidavit  should  be  explicit  and  should  state  vith 
due  particularity  the  facts  constituting  the  gionnd 
of  action." 

[$  1045]  (4)  Amouling  or  Filing  SappleiMtil 
Affidavit.  Aceordu^  to  some  decisions  where  plua- 
tiff  is  ruled  to  show  Ms  eause  of  action  and  fail 
affidavit  is  insnffieioit  to  sustain  the  attachment,  he 
cannot' amend or  file  supplementazy  affidavits;" 
but  other  cases  hold  that  it  is  within  the  dise»- 
tion  of  the  court  to  allow  an  amendment "  or  the 
filing  of  a  supplemental  affidavit.'' 

1046]   £  Issues.  The  only  issue  presented  £oi 


Roberts,  4  App.  Plv.  20,  38  NTS  301; 
Ivea  V.  Holder.  14  Hun  (N.  Y.)  402; 
Acker  v.  Saynlsch,  25  Mlso.  416,  64 
NTS  937  [ate  26  Mtsc.  636  mem,  66 
NTS  1025]:  Herman  v.  Bailey.  20 
MlBO.  94,  46  NTS  18;  MacDonald  v. 
Kleferdorf,  18  NTS  768.  22  NYClv 
Proc  105 ;  Lawson  v.  Lawson,  1 2 
NYClvProc  437;  New  York,  etc..  Bank 
V.  Codd,  11  HowPr  (N.  Y.)  221;  My- 
ers V.  Whlteheart.  24  S.  C.  196. 

The  provision  of  the  South  Caro- 
lina code  that.  If  application  to  dis- 
charge an  attachment  Is  based  upon 
affidavits  on  the  part  of  defendant, 
but  not  otherwise,  plaintiff  may  op- 
pose th«  Bame  by  affidavits  or  other 
proofs,  "manifestly  means  that  the 
plaintiff  may  by  affidavits,  contra- 
dict or  rebut  the  statements  made 
in  the  affidavits  submitted  by  the  de- 
fendant, and  not  that  he  may  state 
new  facts — make  A  new  coae."  My- 
ers V.  Whlteheart,  supra. 

[a]  Whm  dafendairt  nUM  won 
a  dlMluwsr*  1b  baafawptgy,  or  a  dls- 
chturge  or  exoneration  la  insolvency 
proceedings,  plaintiff  cannot  deny  tho 
discharge,  but  can  present  matter  in 
avoidance  of  IL  Lawson  v.  LdLwson, 
supra. 

[b]  SetUag  up  siiiiitabls  ooasid- 
erntlniis  ft  person  who  has  procured 
a  void  attachment  on  his  debtor's 
property  has  placed  himself  In  no 
new  position  such  as  to  entitle  him 
to  plead  equitable  defenses  or  de- 
mand equitable  consideration  In 
proceedings  to  have  such  attach- 
ment judicially  declared  .  void. 
Munger  c  Doolan,  75  Conn.  656,  66 
A  169. 

a.    Yates  V.  North.  44  N.  Y.  271. 

"I  do  not  see  why  the  plaintiff,  on 
the  hearing  of  the  motion,  may  not 
by  affidavit  controvert,  explain  or 
extend  the  facta  the  moving  party  has 
so  stated  In  his.  It  Is  In  no  sense  a 
reading  of  fresh  papers  in  support 
of  the  attachment  itself,  but  a  chal- 
lenge of  the  right  of  the  alleged  sub- 
sequent lienor  to  Intervene  In  the  ac- 
tion. Tim  V.  Smith.  93  N.  T.  87;  Set- 
ser  Bros.  Co.  v.  Potter  Produce  Co.,  77 
Hun  313,  28  NTS  428;  Delmore  v. 
Owen,  44  Hun  2»«  [aff  110  N.  Y.  879 
mem,  18  NB  482  mem]."  V.  G.  Pfluke 
Co.  V.  Papullas.  42  Misc.  18.  20.  85 
NTS  543  [expl  Steuben  County  Bank 
V.  Alberger,  74  N.  Y.  179,  as  holding 
merely  that  the  making  of  an  affi- 
davit to  obtain  an  order  to  show 
cause,  hut  allegins  no  facts  assailing 
the  attachment,  does  not  authorize 
the  reading  of  affidavits  In  support  of 
the  attaohment,  and  stating  that  such 
case  "is  not  an  authority  to  the  ef- 
fect that  a  party  resisting  the  motion 
Is  precluded  from  showing  that  the 
party  making  the  motion  has  no  such 
standing  as  permits  him  to  question 


the  sufficiency  of  the  papers  on  which 
the  attachment  was  Issued"]. 

[a]  niBstraUoiu — ^Where  a  motion 
to  vacate  la  made  on  an  affidavit  stat- 
ing that  the  atachment  was  sued  out 
while  a  motion  to  vacate  a  previous 
attachment  was  pending,  plaintiff 
may  show  by  affidavit  that  the  at- 
tachments were  issued  In  separate  ac- 
tions. Hellbronn  v.  Hersor,  17  App. 
Div.  416,  45  NYS  268. 

3.  Yates  v.  North.  44  N.  Y.  271. 
See  also  V.  O.  Pfluke  Co.  v.  Papullas, 
42  Misc.  18,  85  NTS  643. 

[a]  Asalgimtent  for  benefit  of 
oreditox«.-^l  though  opposing  affida- 
vits to  support  an  attachment  by  aid- 
ing the  original  papers  on  which  the 
attachment  was  granted  are  inad- 
missible, yet  affidavits  In  opposition 
will  be  allowed,  where  there  luie  been 
a  change  in  the  relation  or  condition 
of  the  party  stnoe  the  co-lglnal  appli- 
cation was  made,  such  as  a  general 
assignment  for  the  benefit  of  cred- 
itors. Dickinson  v.  Banham,  12  AJab 
Pr  (N.  T.)  158.  20  HowPr  343. 

[b]  Failure  to  object  to  new  proof 
Introduced  by  plaintiff  la  a  waiver 
thereof.  Chambers,  etc..  Glass  Co.  v. 
Roberta,  4  App.  Dlv.  20.  38  NTS  301; 
rabbe  V.  Wetmore,  31  Hun  (N.  T.) 
424. 

 [c]    Waiver  fey  aooevtlng  oosts.-— 

Where,  on  a  motion  to  set  aside  a 
warrant  of  attachment,  the  court 
made  an  order  permitting  plaintiff  to 
amend  bis  proceeding  or  file  new  affi- 
davits nunc  pro  tunc,  upon  paying 
costs  to  defendant,  which  costs  were 
paid  and  accepted,  it  was  held  that 
defendant,  having  accepted  the  costs, 
could  not  be  heard,  on  appeal,  to  com- 
plain of  the  action  of  the  court  below. 
Fisher  v.  Doughertr,  4S  Hun  (N.  T.) 
167. 

4.  See  Herman  v.  Bailey,  20  Ulsa 
94,  45  NTS  88  (aff  19  Misc.  709  mem, 
4S  NTS  1166  memj.  And  eee  Infra 
S  1046. 

6.   Jordan  v.  Devey,  40  Nebr.  089, 

69  NW  88. 

e.  Netter  v.  Hoach,  1  Pa.  Co.  462 
(in  foreign  attachment). 

T.  Shaddock  v.  Marsh,  81  N.  J.  L. 
484;  Hallowell  v.  Tenney  Canning  Co., 

16  n.  Super.  60;  Blalr  v.  Osborne,  6 
Pa.  DlsL  278,  17  Pa.  Co.  546;  James  v. 
Tenney  Co.,  23  Pa.  Co.  400.  6  LackLeg 
N  165;  Lett  v.  Thurber  Wyland  Co.. 
18  Pa.  Co.  625;  Hartman  v.  Wallach. 

17  Pa.  Co.  88:  Talhelm  v.  Hoover,  4 
Pa.  Co.  172;  Netter  v.  Hosch,  1  Pa. 
Co.  452;  McCuIley  v.  Chisholm,  19 
Phlla.  (Pa.)  837;  Brock  v.  Brock,  17 
Phlla.  <Pa.)  156;  Ferris  v.  Carlton.  8 
Phlla.  {Pa.)  549;  Graham  v.  Clinton, 
etc,  R.  Co.,  25  WklyNC  (Pa.)  fin; 
Rowland  v.  Red  Cross  Packing  Co^  16 
WklyNC  (Pa.)  468. 

[a]   Haadatrar  etatate^Rev.  St 


f  1656,  providing  that,  on  a  traverse 
In  attachment  of  the  debt  or  mim  de- 
manded, the  Judge  **may,"  on  applica- 
tion of  either  party,  require  formal 
pleadings  as  to  the  debt  or  sum  de- 
manded to  be  flied  In  such  time  as  he 
may  fix,  and  the  issue  of  fact,  if  uny, 
raised  by  such  pleadings,  shall  be 
tried  at  the  same  time  as  the  main 
Issue,  Is  mandatory,  where  the  appli- 
cation is  made  before  the  Issues  imto 
been  made  up  In  the  main  suit 
Weston  V.  Jones.  41  Fla.  188,  SS  S 
888, 

8.  Hartman  v.  Wallach,  17  Pa.  Co. 

S8 

9.  McCulley  v.  Chlsholra.  19  FhOa. 
(Pa.)  837;  Oraham  v.  Canton,  et&,  B. 
Co.,  25  WklyNC  (Pa.)  65. 

[a]  KateneBt  of  tvaaaaetlm  inoi 
lAloh  nilt  f oudeft  aad  AaalcsaBoa 
of  property. — In  a  foreign  attatt- 
meni  on  real  estate  an  affidavit  to 
show  cause,  which  falls  to  state  tvUy 
the  transaction  upon  which  the  suit 
is  founded  and  to  designate  particu- 
larly the  land  alleged  to  be  owned 
defendant.  Is  insufficient.  Blair  t. 
Osborne,  6  Pa.  Diet.  278.  17  Pa.  Co. 
645. 

[b]  VpeolfloatioB  of  amout  of 
oredits  "as  near  as  he  o»n  Mcertals." 

—In  an  action  by  foreign  atiachment 
on  a  quantum  meruit  for  serx-tce  ren- 
dered, when  plaintiff  specifies  In  his 
affidavit  of  cause  the  exact  sum 
earned  by  him,  and  avers  that  be  can- 
not state  the  precise  credits  on  the 
account  because  the  evidences  of 
them  are  In  the  possession  of  defend- 
ants, but  gives  the  amount  "as  near 
as  he  can  ascertain,"  the  attachment 
will  not  be  dissolved  for  this  reason. 
Lett  v.  Thurber  Wyland  Co.,  18  Pa. 
Co.  626. 

10.  Shumway  v.  Webster.  24  Wkly 
NC  (Pa.)  336. 

11.  Teutonia  Loan,  etc.,  Co.  v. 
Turrell,  19  Ind.  A.  469,  49  NB  8BS,  C3 
AmSR  419  (holding  that  addlUonal 
affidavits  cannot  be  filed  with  the 
clerk  to  take  the  place  of  tbe  original 
where  the  court  nas  already  consid- 
ered a  motion  to  quash  affidavits,  at- 
tachment, and  garnishment);  B- 
drldge  V.  Robinson.  4  Serg.  A  R.  (Fa.) 
648;  James  v.  Tenney  Co.,  SS  Pa.  Cb. 
400,  6  LackLegN  156. 

12.  McCulley  v.  Chisholm,  II 
Phlla.  (Pa.)  337;  Brock  v.  Brock.  17 
Phlla.  (Pa.)  156. 

13.  See  Brandley  v.  American  Bat- 
ter Co.,  60  Misc.  B47,  112  NTS  10» 
taff  130  App.  IMv.  899  mem.  114  NTS 
1152  mem,  and  rev  on  other  grounds 
130  App.  Dlv.  410.  114  NTS  886]. 

[a]    When  oonrt  bound  to  pq— ii 
er  seoond  afldavtt^—Wliere  idaintV 
In  a  foreign  attachment  flies  an  aC- 
davit  of  cause  of  action,  wUch  I* 
defective  In  not  atatlnv  JurladlctlaMi 


For  later  oasaa,  aerelopmavta  and  ohaBfaa  In  tbe  law  sea  oumiUatlva  Annotatlona,  same  Utlvpfco  ftud  note  nnnAar. 
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the  determination  of  the  eonrt  on  a  motion  for 
the  dissolution,  quashal,  or  vacation  of  an  attach- 
ment is  whether  or  not  the  writ  should  hare  been 


issued,^'  and  it  is  not  proper  for  the  court  to  enter 
upon  any  consideration  of  the  merits  of  the  action  in 
connection  with  which  the  attaehmoat  was  sued  out  ^* 


beta  as  to  nonresldence  of  defend- 
ant, and,  after  the  rule  has  been  once 
OD  the  argument  list  and  continued 
without  a  hearing,  plaintiff  flies  a 
second  afDdavlt  of  cause  of  action 
identical  with  the  first  with  the  ex- 
ception of  an  additional  averment  aa 
to  nonresldence  of  defendant,  the 
court  Is  bound  to  consider  the  second 
affidavit,  and  It  Is  not  within  Its  dla- 
crelionary  power  to  dissolve  the  at- 
tachment because  of  the  InsufHclency 
of  the  first  affidavit  Hallowetl  v. 
Tenney  Canning  Co.,  19  Pa.  Super. 
U  [rev  ZS  Pa.  Co.  400,  8  lACkI«sN 
156]. 

[b]  A  defeat  In  the  woof  of  Juriv- 

dlotloiua  facta  cannot  he  supplied  by 
additional  aBldavlts.  Nevada  Bank  v. 
Cregan,  17  Mtsc.  241.  40  NTS  1065. 

[c]  IHstUMtloa  iMtwcen  defect  r*- 
Istlitf  to  nbatance  of  claim  and  ivr 
xisdlofetoiial  defect. — In  one  New 
Tork  case  It  has  been  held  that,  even 
though  defendant  presents  do  afB- 
davlta  attacklniT  the  attachment, 
plaintiff  may  be  allowed  to  file  a  aup- 
ptetnental  or  amended  affidavit  to 
supply  defects  Id  the  original  papers 
which  relate  merely  to  the  substance 
of  the  claim,  althoush  Jurisdictional 
defects  cannot  be  so  remedied. 
Brandley  v.  American  Butter  Co.,  60 
Misc.  B47.  112  NTS  1030  [aft  as  to 
this  point  130  App.  Div.  899  mem,  114 
NTS  1162  mem,  rev  on  other  pounds 
130  App.  Div.  410,  114  NYS  896,  and 
foil  as  to  the  flrst  proposition  stated 
Sulzbacher  v.  Cawthra,  14  Mlso.  544, 
35  NTS  1118J. 

[d]  As  Insnflelatkt  Krsnnent  In 
plalnwirs  afBdavlt  as  to  nowesldenoe 
of  defendant  may  be  supplied  by  ad- 
ditional affidavits,  where  defendant 
moves  on  affidavits  to  vacate  the  at- 
tachment. Code  Civ.  Proc.  9  683  pro- 
viding that  on  such  motion  plaintiff 
may  give  new  proof  of  affidavit  "tend- 
ing: to  sustain  any  ground  for  the  at- 
tachment recited  In  the  warrant." 
Herman  v.  Bailey,  20  Misc.  94,  45 
NTS  88  [aff  19  Misc.  709  mem.  43 
NTS  1155  mem]. 

14.  Ind.  T. — Barton  v.  Ferguson, 
1  Ind.  T.  263,  37  SW  49. 

Kan.— Doggett  v.  Bell,  32  Kan.  298. 
4  P  292;  Bundran  v.  Denn,  25  Kan. 
430. 

Mich. — Carver  v.  Chapell,  70  Mich. 
49.  37  NW  879;  Sheldon  v.  Stewart, 
41  Mich.  574,  6  NW  1067;  Folsom  v. 
Telrfaner^  27  HIch.  107. 

Ulnn. — Drought  v.  Collins.  20  Minn. 
174:  Nelson  v.  Gibbs.  18  Minn.  541. 

Nebr. — Nebraska  Mollne  Plow  Co. 
r.  Puehrtng,  52  Nebr.  541,  72  NW 
1003;  Cttixens  RUte  Bank  v.  Balrd,  42 
Nebr.  219,  60  NW  551:  Hamilton  T. 
Johnson.  S2  Nebr.  730.  49  NW  703. 

N.  J.— Brundred  v.  Del  Hoyo,  10  N. 
r.  L.  328. 

N.  T.— Allen  v.  Meyer.  73  N.  T.  1. 

N.  C— Hughes  v.  Crooker,  144  N. 
7.  7S4.  56  SB  510. 

Pa.— -Schueck  v.  Freeman,  6B  Pa. 
>uper,  38:  Burke  v.  Halloway,  18 
>hlla.  271. 

8.  C — Williamson  v.  Eastern  Bldg., 
itc,  ASBOC.  54  S.  C.  582.  32  RE  765, 

1  AmSR  822:  Myera  v.  Whlteheart, 
'4  8.  C.  196:  Wheeler  v.  Degnans.  11 
•  ^  J ^  323 

Wts. — Gajlun  v.  Well,  116  Wis.  236. 

2  NW  1091. 

[a]  Tlutt  plalatUT  MlsraA  that 
IS  had  m  food  and  lanl  causa  la  Im- 
iislai  fal.  bowever  well  founded  such 
«nef  may  have  appeared  to  him  to 
■e.  Folsom  V,  Teichner.  27  Mich. 
07;  Blsbea  ▼.  Bowden,  66  N.  J.  L. 
9,  25  A  856:  Brundred  v.  Del  Hoyo, 
0  N.  J.  U  128.  See  also  Likens  v. 
Tark.  26  N.  J.  L.  207;  Weber  v. 
reltlinff,  IS  N.  J.  HJq.  441:  Claflln  v. 
'teenbock,  IS  Oratt.  (59  Ta.)  842: 
>avidson  T.  Hackett.  49  Wis.  186,  6 
rw  4fi9. 


[b]  Motion  mad*  on  orlvlBal  pa- 
pava.— In  deciding  a  motion  to  va- 
cate an  attachment,  made  on  the  pa- 
pers on  which  the  warrant  waa  grant- 
ed, only  the  sufficiency  of  the  papers 
before  the  court  when  it  waa  granted 
should  be  considered.  Fox  v.  Maya, 
46  App.  Div.  1,  61  NTS  295. 

[cj  Wbera  an  attadtmsnt  is  ob- 
tained on  tha  rronnd  of  dafandant's 
aonxaaldanos,  the  court  may  deter- 
mine the  question  of  his  residence  on 
a  motion  to  vacate  the  attachment. 
Aspell  Wholesale  Grocery  Co.  v. 
Meeker,  54  Misc.  55,  104  NTS  493. 

[d]  ironxasidanoa.r— Under  Del.  L. 
p  705  c  532  (Rev.  Code  [1852] 
amended  to  [1893]  p  786  c  104),  per- 
mitting the  superior  court  upon  pe- 
tition of  one  whose  property  Is  at- 
tached to  inveatlgata  the  allegations 
contained  in  any  affidavit  required 
to  be  made  before  Issuing  the  writ, 
except  such  affidavits  as  relate  to 
defendant's  Indebtedness  to  plalntiil, 
and  authorizing  it  to  discharge  the 
property  attached  if  it  consldera 
there  waa  not  sufficient  ground  for 
attachment,  if  In  proceedings  to  re- 
lease attached  property  It  was  ma- 
terial to  determine  whether  plain- 
tiff was  a  nonresident  the  court  had 
power  to  Investigate  that  fact.  John- 
stone v.  Kelly,  23  Del.  119,  74  A  1099. 

[e]  Xnqnlrr  Into  olronmstatioas 
anrronnding  trauaactlons  out  of 
wbioh  causa  of  action  aroaa, — Where 
an  attachment  was  issued  in  an  ac- 
tion for  unlawful  and  forcible  entry 
on  an  affidavit  allefting  that  defend- 
ants had  fraudulently  and  criminally 
contracted  the  debt  and  incurred  the 
obligation  for  which  a  recovery  was 
sought,  the  circumstances  surround- 
ing the  transactions  out  of  which 
plafntifTs  cause  of  action  arose 
might  be  considered  on  a  motion  to 
dissolve  the  attachment  to  determine 
whether  the  grounds  for  the  attach- 
ment in  fact  existed,  hut  not  for  tha 
purpose  of  determining  whether 
plaintiff  had  a  cause  of  action.  Col- 
lins v.  Stanley,  15  Wyo.  £82,  88  P 
620,  128  AmSK  1022  and  note. 

[f]  TaUdltT  of  asalgnmant. — On  a 
motion  to  discharge  an  attachment 
issued  on  the  ground  of  a  disposition, 
of  property  by  the  debtor  with  Intent 
to  defraud  creditors  an  assignment 
previously  made  is  aamlsalble  only  as 
bearing  on  the  question  of  actual  In- 
tent, and  the  validity  of  the  assign- 
ment is  not  in  Issue.  German  Bank 
v.  Folds,  9  S.  D.  447,  69  NW  823. 

[g]  Validity  of  levT' — The  ques- 
tion as  to  whether  or  not  a  certain 
levy  under  attachment,  made  by  serv- 
ing notice  on  the  party  claimed  to  be 
in  possession,  is  valid  is  properly 
determinable  upon  proceedings  to  en- 
force the  levy,  and  not  upon  a  mo- 
tion to  vacate  and  set  aside  tha  levy, 
since,  if  the  levy  as  made  was  in- 
valid, there  was  no  levy  to  set  aside 
or  vacate.  Simpson  v,  Jersey  City 
Contracting  Co.,  47  App.  Div,  17.  61 
NYS  1033,  30  NYClvProc  161  [aff  165 
N.  T.  193.  58  NE  896,  55  LRA  796,  31 
NTClvProc  286]. 

[h]  Tha  tltla  to  property  will  not 
be  adjudicated  on  a  motion  to  dis- 
solve an  attachment.  Exchange  Nat. 
Bank  v.  Clement,  109  Ala.  270,  19  S 
814:  Johnstone  v.  Kelly,  (Del.)  74  A 
1099;  Mahoney  v.  Salsbury,  83  Nebr. 
488,  120  NW  144,  131  AmSR  647;  Mo 
Donald  v,  Marouardt,  62  Nebr.  820, 
73  NW  288.  See  also  Foushee  v, 
Owen,  122  N.  C.  360,  29  SE  770  (hold- 
ing that  the  question  whether  at- 
tached property  belongs  to  defendant 
cannot  be  raised  by  him  on  motion 
to  have  the  attachment  discharged, 
but  can  be  raised  only  by  a  claimant 
of  the  property). 

[i]  Tbe  validity  of  a  oonvayanoa 
by  defendant  will  not  be  conaidered 


on  a  motion  to  dissolve  an  attach* 
ment.  Landnuer  v.  Mack,  48  Nebr. 
430.  61  NW  r.y?. 

[J]  Showing  of  causa  of  action  ta 
attachment  aflldavlt. — Under  Coda 
Civ.  Proc.  (1902)  {  250,  providing 
that  attachment  may  Issue  when  It 
appears  by  affidavit  that  a  cause  of 
action  exists  again.st  cit'foiidant.  It  is 
matter  for  dctormuiallon,  on  motion 
to  vacate  an  attachment,  whv(h-T  the 
ii  ttachmont  allidavit.  incUulm«  tho 
vcrlflf'ti  compLiint  made  a  part  thcre- 
iif,  shows  such  a  cause  of  action. 
Si  Uh'Is  v.  Northern  Ci;(it.  R.  Co.,  80 
S.  C.  133,  61  SiK  ^:i5.  10  I-R.\Nft  1026. 

riO  A  question  of  misjoinder  of 
causes  of  action  cannot  he  raised  by 
niulion  to  vacate  an  attachment. 
Keibela  v.  Northern  Cent.  R.  Co.,  RO 
S.  C.  133.  61  SE  435,  16  LRAN.S  1023. 

15.  U.  S. — Jcnks  v.  Richardson,  71 
Fed.  365  (construing  Ohio  Statute); 
I'erry  v.  Sharpe,  8  Fed.  15  (constru- 
ing Ohio  statute). 

Alaska. — Seattle  First  Nat.  Bank  v. 
Fish,  2  Alaska  844. 

C^aL— Kohler  v.  Agassis,  99  CaL  ». 
S3  P  741.  See  Beaudry  v.  Vache,  45 
C^I.  8. 

Ida. — ^Maaon  v.  Lleuallen,  4  Ida.  416, 
39  P  1117. 

Kan. — Standard  Imp].  Co.  v.  Lans- 
Ing  Wagon  Works,  5S  J\an.  125,  4S  P 
638;  Doggett  v.  Bell,  32  Kan.  2SS.  4 
P  292;  Bundrpm  v.  IVnn.  2r.  Kan.  ^.lO: 
.■^tone  v.  Boone,  24  Kan.  337;  JIofTett 
V.  Boydstun,  4  Kan.  A.  -infi,  46  P  24. 

T-a.^ — Herrmann  v.  Amcdee.  30  La. 
Ann.  393;  Miller  v.  Chandler,  29  La. 
Ann.  RS;  Macarty  v.  Lepaullard,  4 
lloh.  42^:  Turner  v.  Collins.  1  Mart.  N. 
S.  3R0:  !''f=hcr  v.  Tavlor,  2  M.'irt.  113. 

'Sid. — Mnyer  v,  Rovstor.  30  Md.  402; 
■Clarke  v.  MclxscH,  2R  Mel.  221;  Dick- 
inson V.  Brirnes,  3  Gill  4S5;  Boarman 
V.  T'.Tttcrson,  1  Cill  372. 

Tilirh. — RuRgles  v.  Muskepon  Cir. 
.Tudee,  12-1  Mich.  472.  83  NW  149; 
pioik  V.  Reynolds,  121  Mich.  356.  80 
X\V  2«!1:  R.  K.  Martin  Lumber  Co.  V. 
Menominee  Cir.  Jtidpe,  IIC  Mich.  354, 
74  NW  649;  Carver  v.  Chapell,  70 
Mich.  49,  37  NW  S7?t;  Sheldon  v. 
Plewart.  43  Mich.  674,  5  NW  1067; 
Folsom  V.  Teichner,  27  Mich.  107. 

Minn. — Drought  v.  Collins,  20  Hhm. 

Miss,— fBaUOpnim.  Co.  v.  Crook,  87 
Miss,  44S,  4Q!iarMri00fl. 

Mo. — Chouteau  V.  Boughton,  100  Mo. 
406,  13  BW  877;  Sauerweln  v.  Renard 
Champagne  Co.,  68  Mo.  A.  29. 

Mont. — Omaha  Upholstering  Co.  v. 
Chauvin-Fant  Furniture  Co.,  18  AEont. 
4fiR,  4F;  P  ii)R7;  Newell  v.  WhltwelL 
IG  Mont.  243.  40  P  86G. 

Nebr. — McDonald  v.  Marquardt,  62 
Nrlir.  820.  73  NW  2RR:  Ccncva  Nat. 
Bank  v.  Bailor,  48  Nebr.  SRG,  67  NW 
865;  Standard  Stamping  Co.  v.  Hot- 
zel,  44  Nebr.  105.  fi3  NW  247:  Lan- 
dauer  v.  Mack.  43  Nebr.  430.  61  NW 
fovrrr  T,nndnui.'r  v.  Mack,  39 
Xi'br.  8,  r>7  NW  Tif.,!];  Quiglev  v,  Mc- 
Kvnny,  41  Nebr.  73.  59  NW  767;  Ham- 
ilifin  V,  Johnson,  82  Nebr.  780,  49  NW 
703;  Olinstead  v.  Rivers,  9  Nebr.  234, 
2  NW  366. 

Nev. — Kuehn  v.  Paronl,  20  Nev,  203, 
19  P  273. 

N.  J.— State  V.  Spring  Lake.  68  N. 
J.  L.  136,  82  A  77:  Fhllllpaburgh  Bank 
V.  Lackawanna  E.  Co.,  27  N.  J.  Xu 
206;  Likena  v.  Clark,  26  N.  J.  L.  3ft7: 
Shadduck  V.  Marsh.  21  N.  J.  L.  ^4; 
Brundred  v.  Del  Hoyo,  20  N.  J.  li. 
32R:  Day  v.  Bennett.  18  N.  J.  L.  287; 
Branson  v.  Rhlnn,  13  N.  J.  L.  250; 
New  York  City  Bank  v.  Merrlt,  13 
N.  J.  L.  131;  Weber  V.  WelUing,  18  N. 
.T.  v.n.  441;  Middleton  Stewartf,-'* 

N.  ,T.  L.  J.  174. 

N.  T.— Allen  v.  Meyer.  73  N  T.  1: 
Allied  Mfrs.  v.  Zurn,  IR.n  App.  Plv. 
975,  150  NTS  243;  Elwell  v.  Acma 
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save  in  exceptional  cases.**  Defendant  may, 
however,  advance  pertinent  facte  to  explain  how 
the  transactions  out  of  which  the  suit  origi- 
nated arose and  the  fact  that  an  inquiry  into 
the  existence  of  the  grounds  of  attachment  alleged 
incidentally  involves  some  of  the  allegations  in  the 
petition  in  the  principal  action  does  not  require 
the  court  to  refuse  to  consider  the  motion  "  or  to 
suspend  decision  thereon  until  the  final  trial  of  the 


cause."  All  the  grounds  of  a  motion  to  quash  stud 
denied  without  any  pleading  in  behalf  of  plaiiUiS 
in  attachment.'^ 

Bight  to  frame  issue.  Where  a  motion  has  bea 
made  to  quash  an  attachment,  but  no  jurisdictimul 
defect  appears  on  the  face  of  the  proceedings,  plain- 
tiff is  entitled  to  frame  an  issue  and  contest  qoo- 
tions  raised  outside  of  the  record."* 

Irregularity  and  improvidence.   A  motion  to  n- 


Portland  Cement  Co.,  164  App.  Dlv. 
122,  138  NTS  1004;  Jones  v.  Hygienic 
Soap  Granulator  Co.,  110  App.  Dlv. 
831,  97  NTS  104;  Norflen  v.  Duke,  106 
App.  Dlv.  614.  94  NTS  878;  Sanger  v. 
Connor,  95  App.  Dlv.  62l,  88  NTS 
1064;  united  Press  v.  A.  6.  Abell  Co., 
87  App.  Dlv.  S30  mem,  84  NTS  42<l: 
Goodyear  v.  Commercial  F.  Ins.  Co., 
68  App.  Dlv.  Sll,  S8  NTS  756:  Guar- 
antee Sav.,  etc.,  Co.  V.  Moore,  36  App. 
Dlv.  421,  64  NTS  787;  Goldmark  v. 
Magnolia  Metal  Co.,  28  App.  Dlv.  264, 
61  NTS  C8;  Kelly  v.  Baker,  26  App. 
Div.  217,  49  NTS  973;  Romeo  T. 
Oarofalo,  26  App.  Dlv.  191,  49  NTS 
114  [all  21  Misc.  16«,  47  NTS  911; 
Furbuah  v.  Kye,  17  App.  Dlv.  325.  46 
NTS  214,  4  NTAnnCas  241;  Klrby  v. 
Colwell,  81  Hun  386.  30  NTS  880; 
Johnson  v.  Hardwood  Door,  etc,  Co., 
79  Hun  407,  29  NTS  797;  Atkins  v. 
Fltzpatrlck,  67  Mlso.  341,  109  NTS 
619;  Story  v.  Arthur,  36  Misc.  344, 
71  NTS  776;  Thorn  v.  Alvord,  32 
Misc.  456,  66  NTS  G87  tafC  64  App. 
Dlv.  638  mem,  67  NTS  1147  mem]; 
Peck  V.  Brooks,  31  Misc.  48,  64  NTS 
646  [aff  61  App.  Dlv.  640  mem,  64 
NTS  1146  mem);  Reedy  El.  Co.  v. 
American  Grocery  Co.,  23  Misc.  620, 
61  NTS  874;  Brown  v.  Wlgton,  18 
NTS  490;  Sterns  Paper  Co.  v.  John- 
son, 18  NTS  490;  Lowensteln  v.  Sal- 
inger, 17  NTS  70;  Lawson  v.  Lawson, 
12  NTClvProc  437;  Foley  v.  Virtue, 
8  AbhPrNS  407:  L<awrence  v.  Jones, 
15  AbbPr  110;  Boscher  v.  Roulller,  4 
AbbPr  396. 

N.  C— Knight  V.  Hatfield,  129  N.  C. 
191.  39  SE  807. 

Oh. — Kentucky  Northern  Bank  v. 
Mashl  1  Handr  163,  12  Ob.  Dec.  (Re- 
print) 76, 

OkL— McComb  v.  Watt.  89  Okl.  411. 
1S6  P  861;  Camahan  v.  Gustlne,  2 
Okl.  399.  37  P  694. 

Pa. — ^Hlntermelster  v.  Ithaca  Organ, 
eta.  Co.,  S  Kulp  490:  Burke  v.  Hallo- 
way,  18  Phlla.  271;  Fisher  v.  Fisher, 
2  Woodw.  321. 

8.  C.-~Ex  p.  Rountree,  67  8.  C  76, 
86  SE  386;  Williamson  v.  Eastern 
Bidg.,  etc.,  Assoc.,  64  S.  C.  682,  32  SE 
765,  71  AmSR  822:  Addison  v.  Su- 
jette,  27  SB  631;  Wbeeler  v.  Degnans, 
11  S.  a  U  328. 

Tex. — C.  B.  Carter  Iiumber  Co.  v. 
De  Grader,  8  Tex.  A.  Civ.  Cas.  S 
176. 

Utah. — Northwestern  Wheel,  etc., 
Co.  v.  Salt  Lake  City  Copper  Mfg. 
Co..  11  rtah  404.  10  P  702. 

Va. — Claflln  v.  Steenbock,  18  Gratt. 
(69  Va.)  842. 

Wash. — Sheppard  v.  Quialer,  10 
Wash.  41,  38  P  769. 

Wls.—Gallun  V.  Wall,  116  Wis.  236. 
92  NW  1091. 

Wyo. — Colllna  v.  Stanley.  16  Wyo. 
282,  S8  P  620,  128  AmSB  1022  and 
note. 

N.  B.— Day  v.  Crandall,  89  N,  B. 
289. 

*Tb»  general  mie  la  (aa  was  held 
In  Purbush  t.  l^e,  17  App,  Dlv.  826, 
46  NTS  214.  4  NTAnnCas  241.  and  in 
Johnson  v.  Hardwood  Door.  etc.  Co.. 
79  Hun  407.  29  NTS  797)  that  the 
court  win  not  consider  the  merits  of 
the  action  upon  a  motion  of  this 
character.  and  thus  determine 
whether  the  plaintiff  can  succeed  or 
not.  The  attachment  will  be  held 
unless  the  complaint  and  affidavits 
clearly  Indicate  that  the  plaintiff 
must  ultimately  fall."  Romeo  v. 
Oarofalo,  26  App.  Dlv.  191.  49  NTS 
114  [aft  21  Misc.  166.  47  NTS  91]. 


[a]  ZUtistratiOB  On  a  motion  to 

vacate  an  attachment,  where  an  ex- 
amination of  the  papers  shows  that  it 
is  by  no  means  clear  that  there  is  not 
a  cause  of  action,  and  that  it  is  not 
at  all  certain  that  the  damages  may 
not  amount  to  a  considerable  sum. 
the  court  will  not  consider  the  merits 
of  the  action  on  affidavits  and  vaciate 
the  warrant,  but  will  deny  the  mo- 
tion, leaving  the  merlta  to  be  dis- 
posed of  on  the  trial.  PMtbusli  t. 
Nye,  17  App.  Dlv.  826,  46  NTS  tl4. 
4  NTAnnCas  241. 

[b]  A  dafana*  wUA  wmdd  ef- 
faottn  oa  Um  trial  of  an  action  of 
attachment  cannot  be  made  by  a  mo- 
tion to  quasb  the  proceedlnga,  baaed 
on  the  merits,  even  If  It  la  accompa- 
nied by  a  stipulation  of  tbe  facts.  8. 
K.  Martin  Lumber  Co.  v.  Menonlmee 
CIr.  Judge.  116  Mich.  364,  74  NW 
649. 

[c]  It  la  not  propor  to  iBaalra  into 

(1)  the  existence  (Gallun  v.  Well. 
116  Wis.  286.  92  NW  lOfll;  Teweles  v. 
Lins,  98  Wis.  453.  47  NW  122;  Col- 
lins V.  Stanley.  16  Wyo.  282,  88  P 
620,  123  AmSR  1022).  or  (2)  validity 
(Bundrem  v.  Denn,  26  Kan.  480:  John- 
son V.  Hardwood  Door,  etc.,  Co.,  79 
Hun  407,  29  NTS  797),  of  the  cause 
of  action  against  defendant:  <8)  the 
existence  of  the  agency  set  up  in  an 
action  based  on  a  contract  made  on 
behalf  of  defendant  by  an  allied 
agent  (Norden  v.  Duke,  106  App.  Dlv. 
514,  94  NTS  678);  (4)  whether  de- 
fendant owed  a  part  of  ths  amount 
claimed  (Omaha  Upholstering  Co.  v. 
Chauvln-Fant  Furniture  Co.,  18  Mont. 
468,  45  P  1087):  (6)  the  amount  of 
the  debt  (Teweles  v.  Irlna,  98  Wis. 
458,  74  NW  122):  <•)  whether  the  in- 
debtedness or  part  thereof  was  due 
(Omaha  Upholstering  Co.  T.  Chauvin> 
Fant  Furniture  Co.,  supra;  Newell  v. 
Whltwell,  1«  Mont.  243,  40  P  866); 
(7)  whether  plaintiff  expended  money 
on  certain  property  under  an  alleged 
contract  for  the  sale  thereof,  for 
breach  of  which  the  action  was 
brought  (Knight  v.  Hatfield,  129  N. 
C.  191,  89  SE  807);  (8)  whether  a 
subscriber  of  the  stock  of  a  building 
and  loan  association  waived  his  right 
to  payment  according  to  his  contract 
by  becoming  a  borrower  (Williamson 
V.  Eastern  Bidg..  etc.,  Assoc.,  64  S.  C. 
582,  32  8E  766,  71  AmSR  822);  (9) 
or  whether  a  cause  of  action  against 
all  the  obligors  on  a  Joint  contract 
was  merged  in  a  Judgment  recovered 
in  another  action  upon  the  same  con- 
tract against  one  of  the  obligors  In- 
dividually (United  Press  v.  A.  8. 
Ahell  Co..  87  App.  Dlv.  630  mem,  84 
NTS  426). 

[d]  Kotioa  not  given  affeot  of  de- 
mnrrer.  .  A  motion  to  discharge  an 
attachment  cannot  be  given  the  ef- 
fect of  a  demurrer  to  the  complaint 
so  aa  to  demand  consideration  of  It 
aa  on  demurrer.  Hale  t.  MIIHken. 
142  Cal.  184,  76  P  <88;  Ludwlg  v. 
Pnaey.  148  App.  Dlv,  290.  128  NTS  72. 
See  also  Gotdmark  v.  Magnolia  Metal 
Co.,  28  App.  Dlv.  264,  61  NTS  68 
(holding  that,  although  it  Is  the  duty 
of  the  court,  on  a  motion  to  vacate 
an  attachment,  to  examine  the  com- 
plaint with  a  view  of  seeing  If  It  Is 
frivolous,  its  sufficiency  is  not  to  be 
discussed  and  treated  with  the  same 
elaboration  as  when  presented  on  de- 
murrer) ;  Atkins  V.  Fltxpatrlck,  67 
Misc  841.  109  NTS  619. 

[e]  Where  the  complaint  falla  to 
atata  a  oanaa  of  action  beoauaa  the 


facts  are  defectively  stated,  end  H 
appears  from  the  complaint  that  t 
cause  of  action  can  be  sUted  bj 
amendment  under  the  ordinary  raid 
governing  amendments,  the  amend- 
ment will  be  considered  as  harhit 
been  made  on  the  hearing  of  a  moUon 
to  dissolve  an  attachment  ian«4. 
Ross  V.  Gold  Ridge  Min.  Co.,  14  Ma 
687.  96  P  821. 

[f]  la  morlda  defondaat  wv 
traverse  the  affidavit  by  denyiiiK  Q» 
alleged  debt,  and  it  la  therewH»  tlw 
duty  of  the  court  to  require  Um  fw 
mal  pleadings  In  the  aulc  to  be  midt 
up  and  the  teauea  therein  settled  ud 
tried  by  the  court  or  a  Jury,  togetbcr 
with  the  apecial  laane  raiaed  w  tba 
traverse.  Weaton  v.  Jones.  41  Ba 
188.  26  8  888. 

[g]  Bannleaa*  enor. — ^Where  «m 
not  a  party  to  an  action  filed  a.  mo- 
tion to  discharge  the  attacbment 
therein,  on  the  ground  ttiat  the  prop- 
erty attached  belonged  to  morant 
the  admission  of  evidence,  on  tbe 
hearing  of  the  motion,  which  rel&t«& 
solely  to  the  merits  of  the  main  &^ 
tton,  was  harmless,  since  it  could  no', 
have  influenced  the  Judge  In  hia  de- 
cision as  to  the  ownership  of  tbc 
property.  Moffett  v.  Boydsttin,  1 
Kan.  A.  406,  48  P  24. 

16.  See  oases  Infra  this  note. 

[a]  Tha  merits  mar  be  Inqvlnt 
Into  (1)  where  the  moving  papers  an 
hopelessly  bad  (Story  v.  Arthur.  JS 
Misc.  244,  71  NTS  776).  (2)  where  11 
is  certain  that  the  complaint  Is  u 
defective  that  plaintiff  cannot  re- 
cover (Goodyear  v.  CTommerclal  F. 
Ina.  Co.,  68  App.  Dlv.  Cll.  68  NTS 
766.  Compare  Kohler  t.  Agaaais.  t* 
Cal.  9,  SS  P  741),  or  (S)  where  tlie 
facts  are  undlaputed  and  a  legal  con- 
clusion certain  (Lowanatela  v.  8el* 
Inger,  17  NYS  7«>. 

17.  Hamilton  v.  Johnson.  82  Ndr. 
780,  49  NW  703;  Camahan  v.  Gnstlna 
2  Okl.  399,  87  P  694:  Williamson  i. 
Eastern  Bidg.,  etc,  Assoc,  64  S.  (X 
682,  82  SE  766.  71  AmSR  822. 

[a]  ZUnstntlon. — An  attachnest 
issued  In  an  action  to  recoTer  rent 
has  been  held  subject  to  discfaam 
on  motion  which  shows  that  the  rent 
Is  not  due  and  unpaid,  as  alleged  ta 
the  affidavit,  notwithstanding  a  dais 
by  plaintiff  that  such  a  decision  la 
really  upon  the  merits.  Clark  t. 
Montfort,  87  Kan.  766,  16  P  899. 

18.  Bundrem  v.  Denn.  25  Kan.  434; 
Carnahan  v.  Guatlne,  2  OkL  299,  II 
P  S94. 

X9.  Bundrem  v.  Denn.  26  'Kma.  tH. 
436. 

"While  the  court  cannot  fnqsire 
into  the  validity  or  Justtea  «f  tiN 
cause  of  action,  yet  It  may  laqtfin 
Into  the  truthfulness  of  the  grooadi 
of  attachment  set  forth  In  tae  aB- 
davit,  and.  If  this  Inquiry  incident^lr 
refers  to  some  of  the  allagatloBa  al 
the  petition,  thla  dreumatanee  dotf 
not  compel  the  court  or  Judge  to  re- 
fuse consideration  of  the  motkmM 
suspend  the  declafon  until  the  B*i 
trial  of  the  cause."  Bundram  « 
Denn,  supra. 

80.  Campbell  v.  Mitchell.  4 
Op.  629.  ^ 

ai.  Stringer  v.  Dean.  »  Mldu  3Hi 
27  SW  886.    _J 

[a]    Blfaot  of  delar— Whwa_  *j 
fendant  moved  to  quaah  a 
attachment  and  by  consent 
was  given  time  to  file  covbl 
davits  or  to  frame  an  laaua.  nob 
der  being  made  May  6  and  tte 
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eate  an  sttaehment  "upon  the  gRninda"  that  it  waa 
tmproTidently  issued  "and  is  without  wanant  of 
law"  raises  the  issue  that  the  attaahment  was  iiv 
nsolarly  as  well  as  improvidently  issued.*' 

\S  1047]  j.  Bvidenee— (1)  Piesnmptioafl.  Where 
the  motion  is  based  upon  the  original  papers  on 
whieb  the  attachment  was  granted,  the  aTermenta 
contained  in  such  papers  are  to  be  deemed  true,*' 
and  all  legitimate  deductions  and  ioferencea  from 
vbat  appears  in  such  papers  must  be  made  and  con- 
strued in  favor  of  plaintiff,^*  and  if  the  papers 
show  a  prima  facie  case  for  the  attachment  this. 
IS  suffieient.^'^  Where  a  judgment  in  attachment 
against  a  foreign  corporation  recited  that  defendant 
was  a  foreign  corporation,  and  showed  that  plain- 
tiff bad  a  cause  of  action  against  defendant  for 
breach  of  an  express  contract  for  the  payment  of 
iDoney  and  for  the  identical  sum  alleged  in  the  war- 


rant of  attaehment  to  be  due,  it  was  held  that  it 
woald  be  presumed,  on  a  motion  to  vacate  the  at- 
taehment based  on  the  atta<dinient  papers  and 
on  the  judgment,  that  the  facta  recited  in  the 
judgment  were  supported  by  sufficient  proof, 
and  it  waa  immaterial  that  such  facts  were 
not  Buffleiently  proved  by  the  attachment  affi- 
davits." 

[<i  1048]  (2)  Burden  of  Proof.  Although  there 
are  some  decisions  to  the  effect  that  after  an  af- 
fidavit has  been  made  for  an  attachment  some  prima 
facie  proof  must  be  made  by  defendant  that  the 
facts  sworn  to  are  untrue  in  order  to  throw  the 
burden  of  proving  their  truth  on  plaintiff,*'  the  gen- 
eral rule  is  that  where  the  e:iistenee  of  the  grounds 
of  attachment  ia  properly  denied  by  defendant  this 
throws  upon  plaintiff  the  burden  of  showing  the 
existence  of  such  grounds*^  by  a  preponderance 


limited  by  th«  order  bains  until  June 
i.  the  fact  that  plaintiff  did  not  elect 
IS  to  which  course  he  would  take 
ontU  September  II  did  not  deprive 
blm  of  hlB  Btatutory  right  to  frame 
an  lH*ue.  Stringer  t.  Dean,  61  Mich. 
Wl,  !7  NW  88€. 

as.  Addison  v.  Sujette,  60  6.  C. 
192,  17  SB  831. 

83.  Reedy  El.  Co.  t.  American 
Grocery  Co.,  24  Mlso.  67S,  &S  NTS 
983  [rev  28  Ml8C  S20.  fil  NTR  874 
(rev  48  NTS  619)1;  Rotbacblld  v. 
Mooney.  S6  NTSt  665. 

[a]  WteM  plftlatur  faSla  «o  vnSX 
WmmXt  of  13m  ovportaalty  to  file  an 
aSldavlt  contradicting:  the  statements 
of  defendant's  affidavit,  or  stating 
other  facts,  it  la  generally  held  that 
defendant's  affidavit  must  be  taken 
as  establishing  the  truth  of  what  it 
contains.  Barblert  v.  Ramelll.  S4  Cal. 
174,  24  P  118.  See  also  Sparks  v. 
Bell,  187  Cal.  415.  70  P  281. 

84.  Coahley  v.  Jllckard,  136  App. 
Div.  489,  121  NTS  280;  Stewart  v. 
Lrman,  62  App.  Dlv.  182,  70  NTS  9S6; 
Reedy  EH,  Co.  v.  American  Grocery 
Co.,  24  Misc.  678,  6S  NTS  989  [rev  23 
Misc.  620.  51  NTS  874  (rev  48  NTS 
«19)];  Cutletta  v.  CUlufTo,  127  NTS 
297. 

[a]  raats  wltiuai  kawwiedgs  of  ds- 
feadaat.— Where  the  facts  with  ref- 
erence to  the  alleRatlons  of  the  affi- 
davit are  within  the  knowledge  of  a 
defendant,  and  he  does  not  present 
any  counter  affidavits  In  support  of 
bis  motion  to  vacate,  but  rests  upon 
that  upon  which  the  attachment  was 
granted,  plalntltf  Is  entitled  to  the 
benefit  or  all  legitimate  Inferences 
from  the  facts  shown.  Stewart  t. 
Lyman.  62  App.  Dlv.  182,  70  NTS 
93<  [foil  Olobe  Tarn  Mills  v.  Bll- 
bronsta.  2  Misc.  160,  21  NTS  8]. 

[bj  CKhanHrtsv  of  vooOs  sonplsd 
as  oe— rtsi.*^Where.  In  an  at- 
tachment Issued  under  Rev.  St.  | 
648»,  allowing  an  attachment  for  coat 
fumtabed.  It  is  stated  that  th«  coal 
famished  was  "necessaries,"  It  wHl 
be  presumed  that  It  was  furnished  for 
domestic  purposes  unless  It  ia  made 
to  appear  that  It  was  in  fact  to  be 
used  for  other  than  domestic  pur- 
poses, and  therefore  could  not  be 
classed  as  necessaries  within  such 
section.  Collins  v.  Bingham,  22 
Oh.  Clr.  Ct,  583,  12  Oh.  Clr.  Dec. 
825. 

[c]  Vo  Intsadment  prsJndielU  to 
BlatetUr  can  be  made  upon  a  motion 
lo  quash  for  a  defective  or  Insuffi- 
cient afBdavlt.  Calhoun  v,  Coszens.  8 
Ala.  21;  Brandly  v.  American  Butter 
Co..  130  App.  Dlv.  410,  114  NTS  896: 
Bendure  Btdwell,  81  Misc.  IS,  143 
NTS  97 

'SB.  Coakley  v.  Rlckard,  186  App. 
Dlv.  489.  121  NTS  280;  Rothschild  v. 
Mooney.  36  NTSt  565. 

[a]  glusUatlon. — Vrom  the  orlgl- 
nJ  paper*  on  which  a  motion  for 
attftCbment    asalnst   a  nonresident 


sued  on  a  Nevada  Judgment  was 
baaed.  It  appeared,  bv  correspondence 
between  plaintiff  and  defendant  prior 
to  recovery  of  the  Judgment,  that 
plalntltT  was  a  physician  and  that 
defendant  was  indebted  to  him  for 
professional  services  rendered  before 
defendant  went  west,  the  correspon- 
dence extending  over  more  than  one 
year,  and  all  of  It  showing  that  de- 
fendant was  engaged  In  business  and 
sojourning,  at  least,  in  Nevada.  The 
affidavit  of  plaintiff  showed,  according 
to  his  information  and  belief  baaed 
on  statements  made  to  him  by  de- 
fsndant  personally,  that  he  was  a 
nonresident  and  resided  In  Nevada. 
It  waa  held  that  this  affidavit,  with 
the  correspondence  and  recovery  of 
the  Nevada  Judgment,  sufficiently 
showed  defendant's  nonresidence. 
Coakley  v.  Rickard,  ISO  App.  Dlv.  489, 
121  NTS  280. 

Se.  Belmont  v.  Blgua  Iron  Co.,  SO 
App.  Div.  687.  80  NTS  771. 

■7.  Simons  v.  Jacobs,  16  I-a.  Ann. 
425;  Henderson  v.  Travis,  6  La.  Ann. 
174;  Otfutt  V.  ndwards,  9  Rob.  (La.) 
90;  Brumgard  v.  Anderson,  16  La. 
841;  Adams  v.  Day.  14  La.  603;  Moore 
v.  Angiolette,  12  Mart.  (La.)  582.  See 
also  Keith  v.  Stetter.  26  Kan.  100 
(holding  that  where  an  affidavit  is 
based  upon  three  distinct  statutory 
grounds,  and,  on  a  motion  to  dis- 
solve, no  testimony  is  adduced  to 
controvert  one  of  them.  It  Is  error 
to  dissolve  the  attachment). 

[a]  In  Vsw  Jersey,  where  a  mo- 
tion to  quash  an  atUchment  la  sudt 
ported  by  affidavits  which,  it  Is 
claimed,  show  that  the  attachment 
was  Illegally  Issued  and  therefore 
void,  the  burden  of  proof  is  on  the 
movant.  State  v.  Quick,  46  N.  J.  li. 
308. 

aa  U.  8.— Johnson  t.  North  Star 
Lumber  Co.,  206  Fed.  624.  126  CCA 
118. 

Colo.— Drake  t.  Avanalnl.  20  Colo. 
104,  86  P  846. 

Ga. — Moore  v.  Brewer,  94  Ga.  260, 
21  SE  460:  Kenney  v.  Wallace,  87  Ga. 
724,  13  SB  744;  Oliver  v.  Wilson.  29 
Oa.  642. 

111. — Hawkins  v.  Albright,  70  111. 
87;  Jaycox  v.  Wing,  66  111.  182;  Rldg- 
way  V.  Smith,  17  III.  33;  Towle  v. 
Lamphere,  8  111.  A.  399. 

Ind.~ McGuirk  v,  Cummlngs,  64 
Tnd.  246.  See  Waring  v.  Fletcher,  161 
Ind.  620.  62  NB  208. 

Iowa. — Relnecke  v.  Gruner,  111 
Iowa  731,  82  NW  900. 

Kan.— Elliott  v.  Parlln,  71  Kan. 
666,  81  F  500;  Wm.  W.  Kendall  Boot; 
etc.,  Oo.  V.  August,  61  Kan.  53.  32  F 
685;  Quest  v.  tlamsey,  50  Kan.  709, 
33  P  17;  Champion  Hach.  Co.  v.  Up- 
dyke,  48  Kan.  404,  29  P  573;  Mitchell 
V.  Carney,  41  Kan.  189,  21  P  158;  Wi- 
chita Wholesale  Grocery  Co.  v.  Rec- 
ords. 40  Kan.  119,  19  P  346;  Becker 
V.  Langford.  89  Kan.  36,  17  P  648: 
McPlke  T.  Atweil.  84  Kan.  142.  8  P 


118;  Green  v.  Ehnbry,  IS  Kan.  220: 
Robinson  v,  Melvin,  14  Kan.  484. 

Ky. — ^Talbot  v.  Pierce,  14  B.  Mon. 
19B;  Mattlngly  v,  Slmms.  8  Ky.  Op. 
886;  Campbell  v.  Mitchell.  4  Ky.  Op. 
529;  Lawson  v,  Hopkins,  8  Ky.  Op. 
657. 

Md, — Pitts  Agricultural  Works  V. 
Smelser,  87  Md.  493,  40  A  56. 

Mich. — McMorran  v.  Moore,  113 
Mich.  101,  71  NW  506;  Cottrell  V. 
Hathaway.  108  Mich.  619,  66  NW  690: 
Rlckel  v.  Stretlnger,  102  Mich.  41,  60 
NW  S07;  Iosco  County  8a v.  Bank  v. 
Barnes,  100  Mich.  1,  68  NW  606:  Gore 
v.  Ray,  73  Mich.  886,  41  NW  329; 
Genesee  County  Sav.  Bank  v.  Michi- 
gan Barge  Co..  62  Mich.  164.  17  NW 
790.  18  NW  206;  Powers  v,  O'Brien, 
44  Mich.  817.  6  NW  679;  Brown  v. 
Blanchard.  39  Mtch.  790;  Folsom  v. 
Teichner,  27  Mich,  107;  Macumber  v. 
Beam,  22  Mich.  395. 

Mtnn. — Schoeneman  v.  Sowle,  102 
Minn.  466,  113  NW  1061;  Jones  v. 
Swank,  51  Minn.  285,  63  NW  634. 

Mo. — Bowles  Live  Stock  Commn. 
Co.  v.  Hunter.  91  Mo.  A.  833.  See 
also  Graham  Paper  Co,  v.  Crowther, 
92  Mo.  A.  273;  J.  S.  Merrill  Drug  Co. 
V.  Knighton,  78  Mo.  A.  571. 

Nebr. — Malcom  Sav,  Bank  v.  Cronln, 
80  Nehr,  228,  114  NW  IBS  [reh  den 
116  NW  160] ;  Geneva  Nat.  Bank  v. 
Bailor,  48  Nebr.  866,  67  NW  865;  Citi- 
zens State  Bank  v.  Balrd.  42  Nebr. 
219.  60  NW  651;  Jordan  v.  Dewey,  40 
Nebr.  689.  69  NW  88;  Dolan  v.  Arm- 
strong, 86  Nebr.  839.  53  NW  132:  Olds 
Wagon  Co.  v.  Benedict,  25  Nebr,  872, 
41  NW  254;  Steele  V.  Dodd,  14  Nebr, 
496,  16  NW  909;  Hilton  V.  Ross,  9 
Nebr.  406,  2  NW  862;  Tallon  v.  Elli- 
son, 8  Nebr.  68;  Blllaon  v.  Tallon,  2 
Nebr.  14;  George  F.  Dltman  Boot,  etc, 
Co.  V.  Graff,  3  Nebr.  (Unofl.)  166.  91 
NW  188. 

N.  J.— Day  v.  Bennett,  18  N.  J.  L 
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N.  T. — Technical  Press  t.  Silver- 
man, 142  App.  Div,  423,  126  NTS 
838:  New  Rochelle  Coal,  etc.,  Co.  v, 
McGraw,  8  App.  Div.  252,  38  NTS 
368;  Irwin  v.  Raymond,  58  Misc.  819, 
110  NTS  1100:  West  Side  Bank  v. 
Meehan,  20  NTS  766. 

N.  D, — Well  V.  Quam.  21  N.  D.  844. 
131  NW  844;  Jones  v.  Hoefs,  14  N.  D. 
232,  108  NW  751, 

Oh. — Coston  V,  Paige,  9  Oh.  St. 
897;  Toung  v.  Clark.  32  Oh.  Clr.  Ct 
374;  Bradley  v.  Wacker,  13  Oh.  Clr. 
Ct.  530,  7  Oh.  Clr.  Dec.  565;  Wlllenger 
V.  Bramsche,  7  Oh.  Clr.  Ct.  20fi.  3  Oh. 
Cir.  Dec.  721;  Union  Rolling  Mill  Co. 
V.  Packard.  1  Oh.  Clr.  Ct.  76,  1  Oh. 
Clr.  Dec.  46;  Morton  v.  Sterrett.  3  Oh. 
Dec  (Reprint)  173,  4  WklyLOas  132; 
McAllister  v.  Davey,  7  OhS&CP  354, 
5  OhNP  274. 

Okl.— Dunn  v.  Claunch,  18  Okl.  677, 
76  P  143;  Williams  v.  Farmers'  Gin, 
etc,  Co..  IS  Okl.  5.  73  P  269. 

Pa.— Holland  v.  Atzerodt,  1  Walk. 
237;  Boyes  v.  Copplnger,  2  Yeatea 
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[§  1048 


of  the  evidenee  and  where  he  fails  to  susteiii  such 
burden  of  pioo£  the  attachment  should  be  dis- 
Bolved,'"  even  though  there  ia  no  defense  to  the  ac- 
tion on  the  merits.'^  But  where  defendant  in  at- 
tachment, without  denying  the  grounds  on  wMoh 
the  writ  issnedi  sets  up  as  an  affirmative  reason 
for  a  dissolution  some  fact  which  renders  the  pro- 
cess of  attachment  unavailable,  he  has  the  burden 
of  proof  as  to  such  matter";  and  where  the  return 
of  an  officer  to  a  writ  of  attachment  ia  r^nlar  in 
form,  and  the  property  is  held  by  him  under  such 


277;  Hall  v.  Klntz,  2  Pa.  Dlst.  615, 
IS  Pa.  Co.  24;  Wella  v.  Hogran.  2  Pa. 
DIbL  98;  Sowers  v.  Leiby,  4  Pa.  Co. 
223;  Seldner  v.  'Whann,  2  Chest.  Co. 
283;  Easterllne  v.  Jones,  1  Chest.  Co. 
490:  Sutton  V.  McAskle,  1  Cheat.  Co. 
4S9:  Lycoming-  Rubber  Co.  v.  Evans, 
8  Kulp  35;  Strobel,  etc.,  Co.  t.  Low- 
•nsteln,  6  Kulp  476;  Terry  v.  Knoll, 
8  Kulp  272;  Miller  T.  Paine.  2  Kulp 
S04;  ^sterllne  v.  Jones.  2  Kulp  121; 
Butcher  v.  Pernau.  1  Kulp  401;  Ad- 
ams V.  Bailey,  17  WklyNC  399:  Brad- 
ley V.  Barker,  15  WklyNC  408;  Hat- 
theva  T.  I>al8helnier,  10  WklyNC  871; 
Oaulbert  v.  Atwater,  2  WklyNC  «44. 

S.  C — ^Lipscomb  v.  Rice,  47  8.  C 
14.  24  SS:  925. 

S.  D. — Chaffee  v.  Runkel,  11  8.  P. 
832,  77  NW  583;  German  Bank  v. 
Folds.  9  8.  D.  295.  68  NW  747;  Park 
V.  Armstrong.  9  8.  D.  289.  68  NW  739; 
Foley-Wadsworth  Impl,  Co.  v.  Por- 
teous,  8  8.  D.  74,  65  NW  429;  Jones  v. 
Meyer,  7  8.  D.  152,  63  NW  773;  Wil- 
cox V,  Smith,  4  8.  D.  125.  55  NW 
1107;  Wyman  v.  Wllmarth,  1  S.  D. 
172,  46  NW  190;  Noyes  v.  Lane.  1  8. 
D.  125,  46  NW  327. 

Utah. — Deseret  Nat.  Bank  v.  Little, 
18  Utah  265.  44  P  930;  Godbe-Pltts 
Drus  Co.  V.  Allen,  8  Utah  117,  29  P 
881 

Va. — Clinch  River  Mineral  Co.  v. 
Harrison,  91  Va.  122.  21  SE  660;  Bur- 
ruBS  V.  Trant,  88  Va.  980,  14  SE  846; 
Sublett  V.  Wood.  76  Va.  818;  Wright 
V.  Rambo,  21  Gratt.  (62  Va.)  158. 

Wash. — Nettleton  v.  Howe.  81 
Wash.  82,  142  P  450;  NIchoson  v. 
ErlckBon,  56  Wash.  419.  105  P  836: 
Bender  v.  Rinker,  21  Wash.  833,  59 
P  508. 

Wia. — St.  Louts  Products  Co.  t. 
Chriattn>her,  162  Wis.  603.  607,  140 
NW  851  [pit  Cyc]. 

Wyo. — Collins  v.  Stanley,  15  Wyo. 
282,  88  P  620. 123  AmSR  1022  and  note. 


(a}    Whan  the  aflBdavlt  for  attMli- 
laat  la  in  Ow  laofum  of  ttw  atat- 
vta,  and  unaccompanied  by  any  facts 


flhowlns  It  to  be  true,  and  defendant 
by  affidavit  positively  denies  the  ex- 
istence of  the  facts  stated,  the  bur- 
den 1b  on  plaintiff  to  establish  the 
same.  Dunn  v.  Claunch,  13  Okl.  577, 
76  P  143. 

lb]  Zn  prooeMUaga  iMfor*  a 
mlasloner  to  show  oanse  why  an  at- 
tachment  should  not  be  dissolved, 
plaintiff  tn  attachment  is  to  begin  by 
showing  the  existence  of  facts  neces- 
sary to  sustain  the  writ,  and,  unless 
the  commissioner  Is  satisfied  of  the 
existence  of  such  facts  as  justified 
the  issuing  of  the  writ,  the  attach- 
ment  should   be  dissolved   and  the 

groperty  restored.  Uacumber  v. 
earn,  22  Mich.  395. 
[c]  affect  of  admlaslona  Inr  d«- 
fentaat. — Where  an  attachment  was 
issued  on  the  ground  that  defendant 
had  disposed  of  his  property  with 
intent  to  defraud  his  creditors,  and 
there  was  undisputed  proof  of  ad- 
missions that  he  had  made  such  a 
transfer  that  no  execution  against 
him  could  be  collected.  It  was  held 
that  there  exists  no  reason  for  aa- 
auming  that  the  transfer  was  made 
subsequently  to  the  commencement 
of  the  atUchment  ault,  but  If  this 
waa  true  It  waa  Incumbent  on  de- 
fendant to  prove  It.  Nebraska  MoUne 
Plow  Co,  v.  Fuehrlng,  62  Nebr.  541, 
72  NW  1003. 


[d]  Bffaot  of  oral  Mgrtmrnt  sa  to 
matt«n  railed  on  to  vaoata, — ^Where 
it  was  admitted  that  the  complaint 
and  attachment  affidavit  were  suffl- 
cient  to  sustain  a  writ,  but  a  motion 
to  dissolve  was  made  on  the  ground 
that  the  debt  waa  secured,  which  did 
not  appear  from  the  record,  the  fact 
that  It  had  been  orally  agreed,  on  a 
prior  application  to  dissolve  the  at- 
tachment, which  was  denied,  that 
such  fact  was  true,  did  not  relieve 
the  defendant  from  offering  proof 
thereof  on  a  succeeding  applloatlon 
In  order  to  Justify  dtasoiutlon  on 
auch  ground.  Goldman  v.  Flotar,  142 
Cal.  888.  7«  P  S8. 

99.  Nebr.— Malcom  Sav.  Bank  v. 
Cronin.  80  Nebr.  228,  114  NW  168  [reh 
den  116  NW  160]:  Dolan  v.  Arm- 
strong 35  Nebr.  339.  53  NW  132. 

N,  T, — Chambers,  etc..  Glass  Co.  v, 
Roberts,  4  App.  Dlv.  20.  38  NTS  801; 
Rosenzwelg  v.  Wood.  30  MIsc,  297.  68 
NTS  447;  Walton  v.  Chadwick,  6  MIbo. 
293.  26  NTS  789;  Weill  T.  Ualone,  16 
NTS  492. 

N.  D.— Well  V.  Quam,  21  N.  D.  844. 
131  NW  244. 

Oh. — Toung  T.  Clark,  32  Oh.  Clr. 
Ct.  874. 

Okl. — ^Williams    v.    Farmers'  Qln, 

etc.,  Co.,  13  Okl.  5,  73  P  269. 

8,  C. — Kerchner  v,  McCormac,  26 
8.  C.  461. 

Wash. — Bender  v.  Rtnker,  21  Wash. 
633,  69  P  503. 

[a]  A  mere  raltavatloa  of  the  g«n- 
ena  statements  of  the  original  affl- 
davlt  In  the  language  of  the  statute, 
or  a  statement  of  mere  opinion  or  be- 
1  lef ,  is  not  aufflclent.  Jones  v. 
Swank,  61  Minn.  285.  63  NW  634, 

30.  Kan. — Morton  County  v.  Wil- 
son, 88  Kan.  309,  128  P  179:  Elliott  v. 
I^rlln,  71  Kan.  665,  81  P  600:  Conner 
V.  Bice  County.  20  Kan.  675. 

La. — Palmer  v.  HIghtower,  4?  La. 
Ann.  17,  16  S  560, 

Mich,— Gore  v,  Ray,  78  Hich.  886. 
41  NW  829. 

Nebr.— Danker  v,  Jacobs,  79  Nebr, 
435,  112  NW  679;  Grimes  v,  Parrlng- 
ton.  19  Nebr.  44.  26  NW  618;  Hilton 
V.  Ross.  9  Nebr.  406,  2  NW  862;  EUl- 
Bon  V.  Tallon.  2  Nebr.  14, 

N,  T. — McGrath  v.  Sayer.  19  App. 
DIv.  321.  46  NTS  113, 

N.  D.— Weil  V.  Quam,  21  N.  D.  344, 
131  NW  244;  Jones  v.  Hoefa.  14  N,  D, 
232.  103  NW  751, 

Oh. — Wlllenger  v.  Bramsche,  7  Oh. 
Clr.  Ct.  208.  8  Oh.  Cir.  Dec.  731. 

Pa.— Netter  v.  Harding,  6  Pa.  Dist. 
169;  Butcher  T.  Femau,  1  Kulp  401; 
Holland  v.  Atzerodt,  1  Walk.  237. 

8.  C— Lipscomb  V.  Rice,  47  8.  C.  14. 
24  SB  926:  Blaka  v.  Hawkes.  20  S.  C. 
L.  631. 

S.  D  — Wilcox  V.  Bmlth,  4  8.  D.  125, 
65  NW  1107, 

Wash. — Nettleton  v.  Howe.  81 
Wash.  82,  142  P  450;  Bender  v,  Rin- 
ker, 21  Wash.  633.  59  P  608. 

fa]  MotloB  to  iuloB  attaoUw 
eredltorv— An  atHaavlt  for  attachment 
because  of  nonresidenoe  atateiA  that 
affiant  knew  defendant  peraonally  and 
that  his  knowledge  of  defendant'a 
nonresidenoe  waa  derived  from  let- 
ters  and  telegrams  from  him  from  a 
foreign  country,  and  that  deallnga 
with  him  for  the  past  year  had  been 
conducted  through  an  attorney  In 
fact.  Another  afndavit  stated  that 
affiant  had  been  informed  by  defend- 


writ,  the  burden  is  upon  the  debtor,  in  a  motkm 
to  quash  for  irregular  service,  to  show  that  the 
writ  was  in  fact  not  served  as  stated  in  the  re- 
turn." 

Where  a  p«rton  other  tlisa  defenduit  moves  to 

dissolve  the  attachment  because  of  his  ownenbip 
of  the  property  or  interest  therein,  without  denyij^: 
the  tmth  of  the  grounds  of  the  attachment  or  al- 
leging irregularities  in  the  proceedings  therefor,  the 
burden  of  proof  is  upon  the  moving  party  to  et- 
tablish  the  matters  upon  which  he  relies.*^   So  atao 

ant's  former  agent  that  defendSBt 
had  been  absent  from  the  oonntrr 
for  over  a  year  past  Subaeqnentlj' 
another  creditor  caused  an  attach- 
ment to  Issue  against  defendant  ihi 
the  ground  that  he  waa  a  resident, 
and  had  been  absent  from  the  state 
for  six  months,  and  moved  to  dls- 
Bolve  the  first  attachment,  beoanat 
defendant's  nonresidenoe  Waa  not  suf- 
ficiently shown.  In  the  juiUor  at> 
tachment  proceedings  the  proof  ol 
defendant'a  residence  waa  that  the 
debtor  had  had  a  place  of  buainMs  la 
the  city,  and  that  a  person  aald  to  ba 
a  clerk  therein  stated  that  defendant 
resided  In  the  city;  that  some  yeafs 
ago  he  had  been  registered  at  a  dub 
as  a  resident  member,  hut  persoDt 
having  a  place  of  business  In  the  city, 
and  residing  elsewhere,  were  geaei^ 
ally  admitted  to  clubs  as  resident 
members  only.  In  a  letter  of  cre^t 
issued  some  time  ainoe  defendaal 
caused  himself  to  be  described  as  a 
resident  of  New  Tork,  but  a  thor- 
ough search  of  his  whereabouts  for 
some  time  past  disclosed  no  trace  of 
bis  having  been  a  resident  of  the  etty. 
It  was  held  that  the  prior  atta^ment 
would  not  be  dissolved,  alnce  tbe 
proofs  of  defendant's  residence,  on 
which  the  Junior  attachment  was 
granted,  were  as  Incomplete  aa  those 
on  which  the  attachment  for  non- 
residence  was  granted.  Com  Bxcta. 
Bank  v,  Marckwald,  57  NTS  468.  21 
NTClvProc  412. 

[b]  On  the  other  band  (1)  a  few 
cases  have  held  that  where  the  evi- 
dence leaves  the  facta  in  doubt  the 
court  will  not  Interfere.  Blake  T. 
Hawkea.  20  8,  C.  U  C8i:  Shrewsbary 
V.  Pearson,  12  S.  C  L.  SSL  (t)  And 
In  a  case  where  property  waa  at- 
tached on  the  ground  that  It  had  been 
fraudulently  conveyed  with  Intent  to 
defeat  creditors,  and  on  motion  to 
dissolve  the  writ  It  did  not  appear  by 
a  clear  preponderance  of  evidence 
that  transfers  were  made  in  mood 
faith,  it  was  held  not  error  to  rohum 
to  vacate  the  writ.  Northfield  Plra* 
Nat.  Bank  v.  Anderson,  101  Minn.  107, 
111  NW  947. 

31.  Jones  v,  Hoefs,  14  N.  D.  S32. 
108  NW  751. 

8X  Nichols  T.  Davis,  168  Cal.  578^ 
143  P  758  (holding,  on  motion  to 
dismiss  attachments  because  the  debt 
was  secured  by  asalgnments,  that  It 
Is  not  necessary  for  plaintiff  to  Intro- 
duce the  assignments  to  show  Uiat 
the  debt  was  not  so  secured) ;  Bradley 
V,  Interstate  Land,  etc.  Co.,  12  S.  IX 
28,  80  NW  141  (so  holding  as  to  a 
foreign  corporation  which  set  up  tbnt 
it  had  complied  with  the  law  of  tbe 
state  relative  to  the  appointment  at 
an  agent  upon  whom  prooeaa  ral«bt 
be  served,  and  was  therefore  not  sub- 
ject to  attachment). 

[a]  Vonenplvmtlon  of  t«na 
oradit.  '-  A  motion  upon  the  papers  ta 
vacate  an  attachment  In  an  action  tot 
the  price  of  goods  sold  on  credit  irfU 
not  be  granted  on  the  cround  tluit 
the  term  for  which  credit  waa 
has  not  yet  expired.  In  the  all 
of  an  amrmatlre  ahowlng  of 
fact  No  preaumption  that 
credit  haa  not  expired  will  be 


dulged.   Steal  v.  Raphael.  18  NTS  ««. 
33.   Lewis  V.  Rasp.  14  Okl.  89,  WW 

84.    Swofford  Bros.  Dry -Goodi  Cia. 


Vor  later  eaaea,  daTaloymants  and  eluuifea  in  tba  law  aee  cumulative  Annotatlonii^same  U^ei:,j|a|i(e^^  no^^ 
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where  judgmffiai  orediton  of  defendant  seek  to  dis- 
solve  an  attachment  upon  the  ground  of  collusion 
between  plaintiff  and  daendant,  the  burden  of  prov- 
ing snob  eolloBian  resta  upon  them.'*  But  it  has 
been  held  that  where  an  attachment  of  an  in- 
solvent debtor's  goods  is  attained  by  existing  cred- 
itors as  having  been  sned  out  through  collusion  be- 
tween the  debtor  and  an  attaching  creditor  upon  a 
simulated  indebtedness  for  the  pxirpose  of  giving 
the  attaching  creditor  preference,  and  of  hindering, 
delaying,  and  defrauding  the  other  creditors  of  the 
debtor,  the  burden  is  upon  the  attaching  creditor  to 
clearly  and  fully  prove  that  defendant  in  attach- 
ment was  indebted  to  him  in  the  amount  claimed 
in  the  attachment  suit.^° 

1049]  (3)  Admissibility— (a)  Where  Motion 
Based  on  Original  Papers.  Upon  an  application  for 
the  dissolntioD  of  an  attachment  for  defects  ap- 
parent in  the  proceedings,  the  court  is  limited  to 
the  consideration  of  the  papers  of  record  in  the 


ease  " ;  and  if  no  error  appears  on  the  face  of  the 
record  the  courts  should  refuse  to  vacate  or  quash 
the  attaehment,**  as  defendant  1^  moving  on  the 
original  papers  is  deemed  to  have  conceded  all  the 
avarmente  of  fact  contained  in  the  affidavit,  and 
the  fair  inferences  to  be  drawn  therefrom,  to  be 
true  for  the  purposes  of  the  motion."* 

[i  1060]  (b)  Where  Hotkm  Baaed  on  Evidence 
d^on  Record.  On  the  heariug  of  a  motion  to  dis- 
solve or  vacate  an  attachment  based  upon  other 
than  the  original  papers,  both  parties  are  entitled 
to  present  aU  the  facts  to  enable  the  court  to  de- 
cide whether  the  ground  upon  which  the  warrant 
was  issued  in  fact  ezisted.***  Accordingly  defendant 
may  introduce  any  proper  evidence  l^itimately 
tending  to  show  that  the  issuance  of  the  writ  was 
improper,**  while  plaintiff  may  introduce  any  proper 
evidence  tending  to  support  his  contention  that  the 
grounds  of  atta^iment  relied  on  by  him  did  exiat  at 
the  time  when  the  writ  was  sued  ont.^*    But  eri- 


T,  Smlth-UcCord  'Dry-Qooda  Co.,  1 
Ind,  T.  »14,  S7  SW  103:  Standard 
Impl.  Co.  V.  Parlln,  etc.,  Co.,  61  Kan. 
S66,  33  P  363. 

35.  Daniels  v.  Solomon.  11  App. 
(D.  C.)  163. 

36.  Henderson  v.  Brown,  12K  Ala, 
E«G.  28  S  79. 

37.  Ind. — Cooper  v,  Reevea,  13  Ind. 
5S. 

Mlsfl.— Spear  v.  King,  14  HIan.  276. 

Pa. — Fernau  v.  Butcher,  113  Fa. 
292,  6  A  67;  Crawford  v.  Stewart,  38 
Pa.  34;  Slnserly  v.  Dewees,  6  Pa. 
Dist.  92.  19  Pa.  Co.  80. 

Tex. — Hill  V.  Cunningham,  26  Tex. 
26. 

W.  Va. — Tingle  v.  Brison.  14  W, 
Va.  295. 

See  Lexington  Brewing  Co.  v. 
Goode.  124  Ky.  476,  99  SW  338,  30 
Kyh  639. 

[a]  Thm  ooort  wUl  not  go  iMUnd 
th*  fMta  of  tlM  papen  tnuaaelTes 

unless  the  objection  embraces  some 
feature  connected  with  the  execution 
or  filing'  of  the  affidavit.  Deering  v. 
Warren.  1  S.  D.  35,  44  NW  1068. 

[b]  'mat  vmptxm  admlsstbUi — On 
the  trial  of  a  motion  to  quash  a  writ 
of  attachment  on  the  ground  that  It 
was  Improperly  Issued  by  reason  of 
being  made  returnable  to  a  court  In 
another  county  than  the  one  In  which 
it  was  Issued,  the  affidavit,  bond,  and 
writ  of  attachment,  the  affidavit  of 
claim  to  the  property  levied  on  and 
the  claim  bond,  the  pleas  of  defend- 
ant In  the  attachment  suit  and  an 
agreement  of  all  the  parties  in  Inter- 
est as  to  the  manner  In  which  the 
writ  was  levied,  tending  to  show  that 
the  writ  'wae  made  bo  returnable 
through  a  clerical  mistake  and  that  the 
defect  had  been  waived,  are  admissi- 
ble In  evidence.  Carter  v.  O'Bryan, 
106  Ala.  806,  16  S  894.  Compare  Flem- 
ing v.  BjTd,  78  S.  C.  20.  58  8E  966. 

[cj  »— OTt  to  dMOamtlon. — On  a 
motion  to  quash  an  attachment  for  a 
▼artenc«  betwoan  the  claim  stated  In 
the  suOdavlt  and  that  set  up  In  the 
declaration,  the  declaration  may  be 
resorted  to  for  the  purpose  of  estab- 
lishing It,  and  a  plea  In  abatement  Is 
onnecesaary.  Simmons  V.  Simmons, 
S8  W.  Va-  65,  48  8E  83S.  107  AmSB 
a»0.  3  AnnCas  184. 

rd]  JUUavlt  showlaff  souroe  of 
talomtMoUt — ^Where  an  affidavit  Is 
filed  as  to  the  nonresldence  of  de- 
fendant tn  attachment,  and  there  Is 
attached  thereto  an  affidavit  by  one 
from  whom  the  person  making  the 
affidavit  In  attachment  obtained  in- 
formation as  to  defendant's  residence. 
It  may  be  considered,  on  a  motion  to 
vacate  the  attachment  on  the  papers, 
as  sho'wing  the  source  from  which 
plaintiff  derived  the  Information  set 
forth  In  her  affidavit,  although  such 
supplementary  affidavit  Is  not  snlB- 


clently  authenticated  to  secure  Its 

admission  In  evidence  In  the  courts. 
Hallon  V.  Rothschild,  38  Misc.  8,  76 
NTS  710. 

[e]  JndffmeBt  in  aottOB^^-Where  a 
notice  of  motion  to  vacate  an  attach- 
ment recited  that  defendant  moved  to 
vacate,  both  on  the  attachment  pa- 
pers and  on  the  Judgment  recovered 
In  the  action,  without  limiting  the 
use  he  desired  to  make  of  the  Judg- 
ment, such  Judgment  was  as  avaflabTe 
to  plalntirr  as  to  defendant  to  estab- 
lish any  facts  of  which  it  furnished 
proof,     Belmont  v.  Slgua  Iron  Co., 

80  App.  Dlv.  537,  80  NTS  771. 

38.  Fenwick  Shipping  Co.  v. 
Clarke,  133  Ga.  43,  66  SE  140;  Fernau 
V.  Butcher.  113  Pa.  292,  6  A  67;  Craw- 
ford V.  Stewart,  38  Pa.  34;  Slngerly 
V.  Dewees,  6  Pa.  Dlst  92.  19  Pa.  Co. 
80;.  Bill  V.  Cunningham,  25  Tex.  26. 

8».  Coakley  v.  Rlckard.  136  App. 
Dlv.  489.  121  NTS  280;  Phillips  v. 
Wortendyke.  31  Hun  192  [app  dlsm 
95  N.  T.  078  mem] ;  Weenawken 
Wharf  Co,  v.  Knickerbocker  Coal  Co., 
24  HIse.  683.  53  NTS  982;  Condourls 
V.  Imperial  Turkish  Tobacco,  etc.,  Co.. 
3  Misc.  66.  22  NTS  690;  Cutletta  T. 
Cllluffo,  127  NTS  297.  See  also 
Wright  V.  Smith,  19  Tex.  297. 

40.    Dale  v.  Beasley,  141  Oa.  694, 

81  SE  849;  Chambers,  etc..  Glass  Co. 
V.  Roberts,  4  App.  Dlv.  20,  38  NTS 
301:  Nettleton  v.  Howe,  81  Wash.  32. 
142  P  450  (affidavits);  Gordon  v. 
Gillespie,  68  Wash.  627,  109  P  109. 

[a]  Showing  nature  and  oharaoter 
of  demand.^ — On  the  hearing  of  a  rule 
to  show  cause  why  an  attachment,  al- 
leged to  have  been  issued  on  a  cause 
of  action  for  which  the  issue  of  the 
process  was  not  authorized  by  law, 
should  not  be  dissolved,  the  court 
should  receive  facts  showing  the  real 
nature  and  character  of  the  demand 
sought  to  be  enforced  In  support  of 
or  for  the  dlschat^e  of  the  rule. 
Rich  V.  Thornton.  69  Ala.  473, 

[b]  Oondnot  of  partlss. — Where 
defendant  while  tn  falling  circum- 
stances executed  several  deeds  and  a 
chattel  mortgage,  and  plaintiff  sub- 
sequently attached  on  the  ground  of 
fraudulent  disposition  of  property,  a 
chattel  mortgage  executed  by  defend- 
ant subsequently  to  the  attachment, 
and  the  conduct  of  the  parties  there- 
to In  regard  to  the  same,  were  rele- 
vant as  throwing  light  on  the  Intent 
with  which  the  former  Instruments 
were  made  and  accepted.  McMorran 
V.  Moore,  113  Mich.  101,  71  NW  505. 

[ci  Omission  of  aots  veqnlxed  to 
validate  esslgnnMnt  for  benefit  of 
creditors. — The  omission  to  do  any 
of  the  acts  required  by  the  statute 
which  render  valid  an  assignment  for 
the  benefit  of  creditors  Is  not  avail- 
able upon  motion  to  sustain  an  at- 
tachment as  against  the  asaiffnment 


except  so  far  as  such  circumstances 
bear  upon  the  question  of  fraudulent 
Intent.  Place  v.  Miller,  6  AbbPrNS 
(N.  T.)  178. 

41.  Burgess  v.  Clark,  3  Ind.  250; 
Thomas  v.  Dundas,  31  La.  Ann.  184; 
Brown  v.  Blanchard,  39  Mich.  790; 
Union  Rolling  Mill  Co.  v.  Packard. 
1  Oh.  Clr.  Ct.  76,  1  Oh.  Cir,  Dec. 
46. 

[a]    This  rule  has  been  applied  (l) 

to  admit  evidence  of  the  falsity  of 
the  affidavit  on  which  the  writ  issued 
(Thomas  v,  Dundas,  31  La.  Ann.  184); 
(2)  evidence  as  to  residence,  where 
the  writ  was  sued  out  under  the  Do- 
mestic Attachment  Law  (Burgess  v. 
Clark,  3  Ind.  250);  (3)  evidence  that 
property  alleged  to  have  been  secret- 
ed with  Intent  to  defraud  was  exempt 
from  execution,  or  that  It  did  not  be- 
long to  defendant  (Carver  v.  Chapell, 
70  Mich.  49,  37  NW  879);  <4)  evi- 
dence to  show  that  plaintiff  had  been 
secured  by  collaterals  (Brown  v. 
Blanchard.  89  Mich.  790);  (6)  and 
testimony  of  defendant  as  to  his  In- 
tentions where  intent  la  material 
(Brown  v.  Blanchard.  supra;  Union 
Rolling  Mill  Co.  v.  Packard,  1  Oh. 
Clr.  Ct.  76.  1  Oh.  Clr.  Dec.  46);  (6) 
or  that  at  the  time  of  the  attachment 
he  did  not  know  that  he  owed  plain- 
tiff anything,  as  bearing  upon  Intent 
to  defraud  (Dlmmock  v.  Cole,  130 
Mich.  601,  90  NW  333;  Hyde  v.  Nel- 
son, 11  Mich.  363). 

42.  Parker  v.  Luce.  14  Mich.  9. 

[a]  This  rule  has  been  applied  (1) 
to  admit  evidence  that  defendant  a 
short  time  previous  made  an  arrange- 
ment with  a  person  to  take  his  prop- 
erty under  a  pretended  sale.  In  order 
to  cover  the  same  from  defendant's 
creditors,  and  that  the  person  took 
possession  of  It  under  this  arrange- 
ment (Parker  v.  Luce.  14  Ulch.  9). 
(2)  evidence  that  after  the  making  of 
a  chattel  mortgage  to  defendant's 
brother,  alleged  to  be  fraudulent.  It 
was  assigned  to  defendant's  wife,  and 
that  defendant  continued  to  carry  on 
the  business  and  used  the  pronerty 
as  his  own.  except  that  he  used  her 
name  In  his  business  transactions 
(Burnham  v.  Johnson,  6  Kan.  A.  321. 
48  P  460).  (3)  and  questions  to  a 
witness  who  testified  that  he  held  a 
mortgage  on  some  of  defendants' 
property,  as  to  what  the  particular 
property  was.  and  whether  he  had 
ever  paid  defendant  anything  for  the 
mortRage  (Genesee  County  Sav.  Bank 
V.  Michigan  Barge  Co.,  62  Mich.  164, 
17  NW  790). 

[b]  Discretion  of  oonrC  as  to  ad- 
mission of  oral  tvldenes. — Code  Civ. 
Proc.  I  280  does  not  confer  on  an  at- 
taching plaintiff  the  right  to  resist 
a  motion  to  discharge  the  attachment 
by  oral  evidence;  but  whether  such 
evidenos  shall  be  used  is  a  matter 
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dence  which  is  immaterial  or  iirelevant  cannot  be 
admitted.*" 

[M051]  (4)  Weight  and  Sufficiency.**  The  levy 
of  an  attachment  in  fraud  of  creditors  of  the  debtor 
cannot  be  established  by  evidence  of  a  general  na- 
ture and  founded  largely  upon  supposition.*"  A  mere 
recital  in  the  moving  papers  is  no  evidence  of  the 
truth  of  the  allegations  on  which  the  motion  is 
based,**  but  an  admission  in  defendant's  affidavit  in 
support  of  the  motion  may  cure  a  defect  in  plain- 
tiff's proof.*^  It  has  been  held  that  as  the  affidavit 
of  defendant  in  support  of  his  motion  to  vacate  the 
attachment  is  the  evidence  of  an  interested  party, 
the  court  may  refuse  to  credit  it,  although  the  al- 
legations therein  are  denied  in  general  terms  only, 
and  not  specifically  by  the  opposing  affidavit  of 
plaintiff.**  An  affidavit  that  plaintiff,  on  certain 
representations  made  to  him  by  defendant's  treas- 
urer, subsequently  ascertained  to  be  untrue,  had 
been  indneed  to  part  with  a  certain  sum  of  mon^ 

resting  in  the  discretion  of  the  court 
trying  such  proceeding.  Kountze  v. 
Scott.  52  Nebr.  460.  72  NW  586. 

[c]  Defendant  m%j  b«  oompeUed 
to  answer  Questions  put  by  plaintiff. 
Graham  v.  Curamlngs,  11  Pa.  Diet.  68. 

43.  Cooley  v.  Abbey.  Ill  Ga.  489, 
36  SE  786.  ^  ^ 

[al  ZUTLStmtloiis. — (1)  Where  an 
attachment  was  Issued  on  the  ground 
that  defendant  had  fraudulently  con- 
veyed her  property,  and  her  Insol- 
vency was  not  denied,  there  was  no 
error  In  rejecting  evidence  that  de- 
fendant, after  the  alleged  sale,  had 
applied  for  credit  In  buying  groceries, 
representing  that  she  was  In  good 
flnanclal  standing,  since  It  was  im- 
material on  the  question  of  a  fraudu- 
lent sale.  Cooley  v.  Abbey,  111  Ga. 
439,  36  SE  786.  (2)  In  proceedings 
to  discharge  an  attachment  on  a  sa- 
loon stock  and  fixtures  on  the  ground 
that  they  were  Insufficient  to  pay  the 
debts  of  defendant,  evidence  as  to 
what  the  atock  would  bring  at  retail 
is  inadmissible,  the  issue  being  as  to 
the  value  at  a  sale  made  at  once;  and 
evidence  aa  to  the  value  of  licenses 
■was  inadmissible,  as  they  were  not 
subject  to  execution.  Lexington 
Brewing  Co.  v.  Goode,  124  Ky.  t76, 
99  SW  338,  30  KyL  639.  (3)  Where 
an  attachment  was  Issued  on  the 
ground  that  defendant  was  about  to 
convert  his  property  into  money  with 
Intent  to  defraud  his  creditors,  it  was 
held  that,  on  motion  to  dissolve,  the 
fact  that  defendant  once  dealt,  or 
was  supposed  to  have  dealt.  In  coun- 
terfeit money  should  not  be  consid- 
ered. Ball  V.  Lignoskt.  24  La.  Ann. 
484.  (4)  Where  an  appeal  was  from 
a  ruling  on  a  motion  to  dismiss  an 
attachment  on  the  ground  that  the 
claim  on  which  the  attachment  was 
based  was  not  one  for  necessaries, 
and  that  an  unlawful  Joinder  of  par- 
ties defendant  had  been  made  in  the 
action.  It  was  error  to  admit  In  evi- 
dence the  affidavit  by  defendant  that 
he  was  not  about  to  convert  the  prop- 
erty into  money  for  the  purpose  of 
placing  It  beyond  the  reach  of  his 
creditors.  Hare  v.  Cook.  27  Oh.  Cir. 
Ct.  ZS9.  (5>  Where  there  was  no  plea 
charglner  that  the  officer  before  whom 
the  affidavit  for  the  writ  was  made 
had  made  a  false  certtftcate  or  Jurat, 
evidence  fimt  plaintiff  who  made  the 
affidavit  did  not  do  so  as  certified  to 
by  the  ofBcer  was  properly  excluded. 
Await  V.  Schooler.  (Tex:.  Civ.  A.)  12S 
SW  458. 

[b]  Attempt  to  settle  or  compro- 
mise olldm. — The  fact  that  plnlntlfTs 
MViPe  ■was  hnpod  nn  the  fraudulent 
condiict  of  di'fonrinnt  does  not  rendf^r 
admlsKlhle  evidence  of  an  attempt  by 
plaintiff  to  pettle  or  compromise  hts 
claim.  Flnlsiy  Brewlne  Co.  ProBt, 
111  Mich.  635.  70  NW  13T. 


is  sufficient  to  BUBtain  an  attaefament  against  u 
unsupported  motion  to  vacate  the  same.*'  The  men 
fact  that  the  officer  made  a  substitnted  service  of 
summons  in  an  attachment  action  several  days  aft«r 
the  writ  was  issued  does  not  conclusively  disprove 
the  allegation  of  an  affidavit  as  to  defendant  hav- 
ing left  the  state  and  that  his  residence  was  un- 
known to  plaintiff.*"  An  attachment  issued  in  an 
action  on  a  note  and  mortgage  on  an  affidavit  set- 
ting forth  sufficient  grounds  therefor  which  sie 
shown  to  be  true  should  be  sustained  on  a  mo- 
tioD  to  discharge  the  attachment,  where  it  is  shown 
on  the  hearing  thereof  that  the  mortgaged  property 
is  not  a  sufficient  security  for  the  debt,  and  no 
sufficient  ground  for  discharging  the  attachment  is 
shown.'^  Wliere  the  whole  evidence  contained  in 
the  affidavits  on  both  sides  shows  that  plaintiff  could 
not  have  known  the  facts  to  which  he  swore  posi- 
tively in  the  affidavit  for  attachment,  the  attaeh- 
ment  ahonld  be  dissolved."' 


[c]  BvUsnos  h«Id  tmHsvaat  Imt 
not  pnjiidlolal  to  plaintiff. — On  mo- 
tion to  dissolve  an  attachment  Issued 
on  the  grounds  that  defendant  had 
disposed  of  property  with  Intent  to 
defraud  creditors,  and  that  the  debt 
to  plaintiff  was  fraudulently  con- 
tracted, the  admission  of  evidence 
that  land  levied  on  under  the  attach- 
ment was  defendant's  homestead,  al- 
though Irrelevant.  Is  not  prejudicial 
to  plaintiff.  Carver  v.  Chapell,  70 
Mich.  49.  37  NW  879. 

44.  [a]  Bvldnio*  on  whlefc  mt- 
tkAnMit  snstalnod  see  Nichols  v. 
Davis,  168  Cal.  570,  143  P  768;  Rodley 
v.  Lyons,  129  Cal.  «81.  62  P  313  (evi- 
dence not  showing  falsity  of  state- 
ment in  affidavit  for  attachment  that 
debt  was  not  secured  by  any  mort- 
gage. Hen.  or  pledge  of  property); 
Union  Nat.  Bank  v.  Finlay,  180  Xnd. 
470,  108  110;  George  EL  Keith  Co. 
v.  Hummel,  154  Ky.  BfO,  167  SW  917: 
Lexington  Brewing  Co.  v.  Goode,  124 
Ky.  476.  99  SW  SS8,  80  KyL  639  (at- 
tachment on  grounds  that  defendant 
had  not  enough  property  to  satisfy 

filalntirrs  demand  and  that  the  col- 
ectlon  thereof  would  be  endangered 
by  delay  In  obtaining  Judgment  and 
a  return  of  no  property  found);  Blew- 
ett  V.  Sprague.  78  SW  817,  24  KyL 
1860  (attachment  on  ground  of  Intent 
to  dispose  of  property  to  defraud 
creditors) ;  Danker  v.  Jacobs,  79 
Nebr.  435,  112  NW  579  (attachment 
on  ground  of  disposition  of  property 
with  Intent  to  defraud  creditors) ; 
McDonald  v.  Marquardt,  S2  Nebr.  820, 
73  NW  288  (attachment  on  ground  of 
concealment  of  property  for  purpose 
of  defeating  creditors);  Pederson 
Hfg.  Co.  V.  Walter  Auta  Co.,  124 
App.  Dlv.  321.  108  NTS  888  (attaeh- 
ment  on  ground  that  defendant  was 
a  foreign  corporation);  Kelsey  v. 
Mansfield  Bank,  86  App.  Dlv.  334,  83 
NTS  281  (attachment  on  ground  of 
fraud);  Jaffray  v,  Nast,  B7  Hun  685, 
10  NTB  290  (attachment  on  ground  of 
assignment,  disposition,  or  secretion 
of  property  with  Intent  to  defraud 
creditors);  Thorn  v.  Alvord,  32  Misc. 
466.  «8  NTS  587  Caff  64  App.  Dlv. 
688  mem.  67  NTS  1147  meml  (at- 
tachment on  ground  of  nonresldence) : 
Finn  V.  Mehrbach.  65  NTS  250.  30  NT 
ClvProc  242  (attachment  on  ground 
of  concealment  with  intent  to  avoid 
service  of  process);  Ravenna  Nat. 
Bank  T.  lAtltner,  2S  Oh.  Cir.  Ct.  849 
(attachnient  on  ground  of  conceal- 
ment of  assets);  Peek  v.  Toland,  27 
a.  D.  408.  ISl  NW  408  (attachment 
on  ground  of  assignment  or  disposi- 
tion of  property  with  Intent  to  de- 
fraud creditors):  Collins  v.  Stanley, 
15  Wyo.  282.  88  P  620,  123  AmSR 
1022  (attachment  on  ground  that  debt 
was  fraudulently  ana  orlmlnally  con- 
tracted). 


[b]  Brldvnos  on  whl<A  attncOimBt 
AlasolTMl  see  Flannagan  v.  Newberg, 
1  Ida.  78;  Morton  County  Bd.  Comrs. 
v.  Wilson,  88  Kan.  309,  128  P  ITS: 
Schoeneman  v.  Sowle,  102  Minn.  4«, 
118  NW  1061  (attachment  on  ground 
of  sale  and  threatened  sale  of  assets 
by  corporation  with  Intent  to  defraud 
creditors);  Fremont  Brewing  Co.  v. 
Pekarek.  4  Nebr.  (Unoft.)  531.  95  NW 
18  (attachment  on  grounds  of  fraud 
in  contracting  debt  and  converting 
property  Into  money  with  Intent  to 
defraud  creditors) ;  Technical  Frew 
V.  Silverman.  142  App.  Div.  423.  13* 
NTS  833  (attachment  on  ground  that 
defendant  was  about  to  dispose  of  or 
secrete  his  property  with  Intent  to 
defraud  his  creditors);  McOratn  t. 
Sayer.  19  App.  Dlv.  S«l,  48  NTS  118 

i attachment  on  ground  of  Intent  to 
Ispose  of  property  to  deftuud  cred- 
itors); Bodlne  V.  Bodlne.  79  Viae. 
484,  140  NTS  118;  Irwin  v.  Raymond, 
68  Misc.  819.  110  NTS  1100  (atUch- 
ment  on  ground  of  nonresldence)*, 
Rosensweig  v.  Wood.  30  Misc.  297.  G3 
NTS  447  [aff  52  App.  Dlv.  631  mem, 
66  NTS  1144  mem]  (attachnient  on 
ground  of  nonrestdence) :  NIchoson  v. 
Erickson,  56  Wash.  419.  lOS  F  336 
(attachment  on  ground  that  defend- 
ant was  about  to  place  his  prop- 
erty beyond  the  reach  of  his  credi- 
tors). 

46.  Perkins  v.  Lyons,  111  Iowa  192. 
82  NW  486. 

46.  Fenwlck  Shipping  Co.  v. 
Clarke.  133  Oa.  43,  65  SE  140  (holding 
that  a  mere  recital  In  a  motion  to  dia- 
mlss  the  levy  of  an  attachment  be- 
cause excessive  is  not  evidence  estab- 
lishing the  truth  of  tbe  allegations  is 
the  motion). 

47.  Vogelmsn  T.  Lewlt,  48  Mlac 
626,  96  NTS  207  (holding  tbat,  where 
plaintiff  procured  an  attachment  on 
the  ground  of  defendant's  nonresl- 
dence,  and  defendant,  in  an  aflldaTtt 
In  support  of  a  motion  to  vacate  tbc 
attachment,  admitted  tbat  he  was  i 
resident  of  New  Jersey,  such  admis- 
sion cured  any  Insufflclencr  In  the 
proof  given  by  plaintiff  aa  to  diefend- 
ant's  residence). 

48.  Dletlin  v.  Egan,  19  NT'S  3»S,  tt 
NTClvProc  398. 

[a]  An  aaoavtt  on  lafii  i  wsllns 
and  bsUef  la  not  conclusive.  Geom 
Norrls  Co.  v.  Levin,  81  S.  CL  SS.  «1  ffi 
1103. 

Iatez««t  in  result  a«  affeettaff  srst 
UUtr  of  witness  naanair  Wit* 

nesses  [40  Cyc  2661]. 

4e.  Simon  v.  Kugler  Syndicate,  84 
Misc.  806,  68  NTS  1128. 

BO.  Berth  V.  Bumham,  lOS  Wla 
648.  81  NW  809. 

Bl.  Shedd  v.  McConnell,  18  Kaa 
694. 

SB,   (VRelllr  t:  VYed.  S7  HowFr 

(N.  T.)  272. 
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[i  10621   k.  Hearing  and  I)etannination<»— (1) 

Id  OenuraL  On  an  application  for  a  diaaolntion  of 
an  attachment  there  must  be  a  hearing  and  a  trial 
of  the  qnestionB  of  feet  involved.'^  It  is  the  nana! 
practice  for  the  court  or  officer  to  whom  a  motion 
to  vacate  an  attachment  ia  made  to  hear  the  aame 
witbont  a  jury,  whether  the  motion  is  based  on  the 
original  papers  or  on  defects  not  apparent,*'  and 
in  MHne  jurisdictions  such  trial  is,  it  seemSf  the  only 
proper  method.'*'  The  court  may,  however,  for  its 
better  information  and  satisfaction,  frame  and  nab- 
mit  proper  issnes  to  a  jury,"'  and  there  are  cases 
in  which  it  ought  so  to  do.'*  Where  parties  agree 
that  the  question  as  to  whether  the  attachment 
should  be  sustained  shall  be  submitted  to  the  court 
and  parol  evidence  heard  on  the  motion  to  dis- 
sidve,  if  it  was  irr^lar  for  the  court  to  hear  that 
branch  of  the  ease,  the  irr^olarity  was  waived  hy 
the  agreement.'*  Defeeta  in  the  affidavit  for  at- 
taehment  cannot  be  sumilied  by  evidence  on  the 
bearing  of  the  motion  to  dissolve  bat  the  essential 
statements  of  such  affidavit  must,  it  has  been  held, 


be  taken  as  absolutely  true  for  the  purposes  of  such 
a  motion.'*  There  is  no  merit  in  an  objection  that 
the  court  should  have  denied  a  motion  to  dissolve 
the  attachment  because  another  motion  for  the  same 
purpose  was  pending  and  undetermined,  where  the 
earlier  motion  had  been  denied  before  or  at  the 
time  when  the  later  one  was  granted.'*  Where  on 
motion  to  discbarge  defendant  or  his  property  the 
only  question  involved  is  one  of  law,  which  has 
been  settled  adversely  to  plaintiff,  the  court  may 
quash  the  attachment.'* 

The  manner  of  taking  tbe  evidence  at  the  hearing 
of  a  motion  to  dissolve  based  on  a  denial  of  the 
truth  of  the  mattm  alle|^d  in  the  affidavit  for  at- 
tachment is  within  the  discretion  of  the  conrt.** 

The  eODit  miut  take  notice  of  the  complaint  and 
affidavit  on  which  the  writ  issned,  even  thon^  they 
are  not  formally  introduced  in  evidence,  as  they 
constitute  a  part  of  the  record.*" 

[9  10631  (2)  OtmtlniianceB.  It  is  within  the  dis- 
cretion of  the  judge  or  court  hearing  an  applica- 
tion for  the  dissolution  of  an  attachment  to  grant 


58.  Dlsontton  of  eonrt  »■  to 
«b«tli«v  motloii  or  i4m  Is  alwtMiuat 
b*  fint  liMurd  see  Infra  i  1076. 

54.  G«nesee  County  Sav.  Bank  v. 
Mfcbtffan  Baree  Co.,  S2  Mich.  164.  17 
KW  790  (holding  that  while  an  appli- 
cation for  dissolution  of  an  attach- 
ment l8  In  the  nature  of  a  motion, 
and  can  be  diflposed  of  at  ohambers, 
there  must  be  a  hearing  and  a  trial 
of  the  questions  of  fact  involved  be- 
fore a  iudse  or  circuit  court  commis- 
sioner, and  he  Is  to  adjudicate  ques- 
tions of  both  law  and  fact,  and  may 
apply  the  rules  that  govern  the  trial 
of  such  Issues), 

[a]  H— rlar  after  Jnigmmat  la 
■BUB  aoMom.  Proceedings  for  the  dis- 
solution of  an  attachment  are  not 
superseded  by  the  rendition  of  Judg- 
ment in  the  case,  and  defendant  has  a 
right  to  a  hearing  upon  the  Issue 
made  in  such  proceedings,  unless  hq 
haa  In  tbe  meantime  voluntarily  part- 
ed with  bis  right  to  the  possession 
of  the  property,  or  by  some  other 
act  estopped  or  debarred  himself 
from  insisting  upon  a  dissolution. 
Qore  T.  Bay,  7«  Mich.  88S,  41  NW 
129. 

65.  Ala. — ^Harmon  v,  Jenks,  84  Ala. 
74.  4  8  see. 

Arlc — BoUIday  t.  Cohen,  84  Ark. 
707. 

Ky. — Talbot      Pierce.  14  B.  Hon. 

158. 

La. — Allen  v.  Champlln,  32  Ia. 
Ann.  611:  Salter  v.  Duggan.  4  La. 
Ann.  280;  Read  t.  Ware,  2  La.  Ann. 
498. 

Hd.' — ^Ferrall  t.  Famen,  67  Md. 
71  8  A  819:  Hardesty  v.  Camp- 
bell, tt  Hd.  E33;  Oover  v.  Barnes, 
ll^Ud.  S76;  Lambdsn  v.  Bowie,  t  Ud. 

Vlch. — Gtaiesee  County  Sav.  Bank 
r.  UlehlKan  Barge  Co..  E2  Mich.  164. 
17  NW  790,  18  NW  20«;  Chandler  v. 
Sath.  S  Mich.  409. 

Nebr. — Orlmes  v.  Farrlngton,  19 
"febr.  44.  2<  NW  618. 

N.  T. — Sturs  V.  Fischer,  IK  Misc. 
110.  S6  NT'S  893. 

N.  C. — Paeour  v.  Llnet)erger,  90  N. 
X  159. 

OkL — Klrby  v.  Hardin,  134  P  854 
rule  In  Indian  Territory):  Cassady  v. 
kCorrls,  19  Okl.  203,  91  P  8fi8. 

Pa. — Walls  V-  Campbell,  126  Pa. 
146,  17  A  422;  Meyers  v.  Ranch,  4 
^  EHst.  S31;  SUnglufr  v,  Sialer,  23 
Co.  540. 

Wash. — Windt  v,  BannlBa,  2  Wash. 
47,  26  P  189. 

Wyo. — ^Wearne  v.  France,  3  Wyo. 
73,  21  P  7«3. 

"A  motion  to  dissolve  an  attach- 
Qcnt  Is  Cor  the  decision  of  the  court, 
Jkd  not  of  the  Jury.    If  the  defect 


does  not  appear  from  the  proceedings, 
evidence  may  be  received  in  support 
or  discharge  of  the  rule,  but  the  suf- 
ficiency of  the  evidence  should  lie 
passed  on  by  the  court.  Whether  or 
not  the  defect  appears  from  the  pro- 
ceedings, the  court  must  determinu 
the  motion."  Harmon  v.  Jenk^  84 
Ala.  74,  77,  4  8  260.  See  also  HSit 
V.  Kanady,  S3  Tex.  720. 

[a]  VraotlM  doss  not  ooafllst  with 
oonstltntloasl  right  4o  Jury  trial. — 
Neither  the  provision  In  the  United 
States  constitution  for  a  Jury  trial 
•in  suits  at  common  law"  nor  Wyo. 
Rev.  6t  f  2617.  providing  that  Issues 
of  fact  In  actions  for  the  recovery  of 
money  only  or  speciflo  real  or  per- 
sonal property  shall  be  tried  by  jury, 
entitles  a  defendant  to  a  trial  by  Jury 
of  a  motion  to  discharge  an  attach- 
ment Union  Trust  Co.  v.  Knabe,  123 
Md.  684.  89  A  1106:  Wearne  V.  France, 
3  Wyo.  273.  21  P  70S. 

[b]  The  legal  snSolener  of  tli* 
stnts  taken  to  procure  the  writ  Is  a 
matter  for  adjudication  by  the  court. 
Mayhew  v.  Dudley,  1  PInn.  (Wla) 
95. 

[c]  Xisfsndsttt  Is  SBtltlsd  to  a 
snmmssy  telal  of  his  motion  to  va- 
cate.  Allen  V.  Ctiamplln,  32  La.  Ann. 

511. 

56.  Harmon  v.  Jenks,  84  Ala.  74.  4 
S  260;  Holliday  v.  Cohen,  34  Ark.  707; 
Walls  V,  Campbell,  23  WklyNC  (Pa.) 
506:  Windt  v.  Bannlza,  2  Waah.  147, 
26  P  189.  See  also  Claflln  v.  Steen- 
bock,  18  Gratt.  (69  Va.)  842  (where  it 
was  held  that  If,  on  a  motion  to  abate 
an  attachment,  plalntllT  refuses  to  ex- 
press any  desire  as  to  whether  the 
Issues  of  fact  should  be  tried  by  a 
Jury,  and  defendant  desires  the  Issues 
tried  by  the  court.  It  is  the  duty  of 
the  court  to  hear  and  decide  the  mo- 
tion without  a  Jury), 

[a]  Bsfendsnt  not  eBtltlsd  to  ttlsl 
by  Jnry.— On  the  trial  of  a  motion  to 
discharge,  defendant  Is  not  entitled 
to  a  trial  by  Jury.  Windt  v.  Bannlza, 
2  Wash.  147,  26  P  189:  Wearne  v. 
France,  3  Wyo.  273,  21  P  708. 

B7.  Holliday  v.  Cohen,  34  Ark.  707: 
Stewart  v.  Kat«,  30  Md.  334;  Howard 
V.  Oppenhelmer,  25  Md.  366:  Matter 
of  Leonard,  3  HowPr  (N.  T.)  312 
(Judgment  on  ground  of  absconding, 
etc..  motion  alleging  residence);  Pa- 
sour  V.  LIneberger.  90  N.  C.  159.  See 
alao  Yon  Berg  v.  Goodman.  85  Ark. 
605.  109  SW  1006  (holding  that  It  was 
not  reversible  error  to  submit  the 
Issue  as  to  the  existence  of  the 
grounds  of  attachment  to  the  Jury). 

68.  Pasour  v.  LIneberger,  90  N.  C. 
159. 

[a]  XUostnrttons^d)  Upon  the 
tender  of  a  written  oath  by  defendant 


denying  the  allegations  of  plaintiffs 
affldavlt  and  upon  demand  of  either 
party  a  Jury  shall  be  summoned  from 
the  body  of  the  county  to  try  the 
Issue  Joined.  Weston  v.  Jones.  41 
Fla.  188,  25  S  8S8.  (2)  If  plaintiff  de- 
sires to  contest  the  fact  relied  upon 
by  defendant  as  shown  In  affldavlts 
supporting  a  motion  to  vacate,  he  has 
the  right  to  frame  an  Issue  unless 
waived,  and  try  the  same  before  a 
Jury.  Stringer  v.  Dean,  61  Mich.  196, 
27  NW  866.  (3)  If  there  Is  a  question 
of  fact  as  to  the  existence  of  a  claim 
for  which  atUchment  will  lie,  plain- 
tlfC  is  entitled  to  go  to  a  Jury  upon  It, 
and  the  Hen  will  not  be  vacated. 
Moore  V.  Richardson,  66  N.  J.  L.  631, 
47  A  424.  (4)  Where  a  motion  to  set 
aside  a  foreign  attachment  was  based 
on  affldavlts  that  defendant  returned 
on  the  day  before  the  attachment  is- 
sued, and  the  court  In  Its  discretion, 
considering  the  question  one  of  doubt, 
denied  the  motion,  it  was  held  that 
under  such  circumstances  the  issues 
should  be  tried  by  a  Jury,  Shrews- 
bury T.  Pearson,  IS  S.  C.  L.  331. 

68.  Leet  v.  Robertson,  8  Ky.  Op. 
638. 

eO.  Addison  T.  Sujette.  60  S.  C.  192, 
27  BE  631. 

[a]  lUustratlon. — On  motion  to 
vacate  an  attachment  because  Issued 
upon  an  affidavit  fatally  defective, 
the  defects  In  such  affldavft  cannot 
be  supplied  by  statements  and  ad- 
missions In  defendant's  affidavit  sub- 
mitted at  the  hearing,  but  which  was 
not  before  the  clerk  when  he  Issued 
the  attachment.  Addison  t.  Sujette. 
50  S.  C.  192.  27  SE  631. 

[b]  Wlwvo  the  motion  is  based 
100&  a  Tarlaaos  between  the  petition 
and  the  affidavit  for  attachment,  the 
variance  cannot  be  corrected  by  evi- 
dence. Sanger  v.  Texas  Gin,  etc.,  Co., 
(Tex.  Civ.  A.)  47  SW  740.  But  com- 
pare Fleming  v,  Byrd,  78  S.  C.  20,  68 
SE  965  (holding  that,  where  the  al- 
leged variance  Is  as  to  the  cause  of 
action,  the  complaint  may  be  con- 
sidered with  the  affidavit,  although 
not  verified  or  made  a  part  thereof). 

61.  Norwell-Shaplelgh  Hardware 
Co.  V.  Hall  Novelty,  etc.,  Co..  (Tex. 
Civ.  A.)  91  SW  1092. 

63.  Goldfleld-Mohawk  Mln.  Co.  v. 
Francis-Mohawk  Mln.,  etc.,  Co.,  81 
Nev.  848,  102  P  963. 

63.  Woods  V,  Southern  Life,  etc., 
Co..  (N.  J.)  93  A  679. 

fli4.  Dlttman  Boot,  eta,  Co.  t, 
Graff.  8  Nebr.  (Unoff.)  166,  91  NW 
188 

6S.  Goldman  v.  Floter,  142  Cal.  388, 
76  P  S8  {so  holding  on  an  application 
to  dissolve  the  attachment  for  mat- 
ters dehors  the  record). 
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or  refuse  an  applieation  for  a  eontinnance  of  sueh 

hearing." 

1054 j  (3)  Befereuce.  The  court  may  order  a 
reference  to  detemuQe  the  facts  in  some  cases,  as 
where  a  defendant  in  attachment,  on  the  ground 
of  nonresidence,  moves  for  a  discbarge  on  the  ground 
of  being  a  resident;"^  where  the  question  of  the 
validity  of  an  assignment  is  involved;'*  or  where 
the  depositions  taken  under  a  rule  to  show  cause 
are  votnminous.*"  Bat  a  provision  for  a  reference 
in  an  order  overruling  a  motion  to  vacate  is  im- 
proper.'" 

[$  1055]  (4)  Bight  to  Open  and  Close..  Plain- 
tiff in  attachment,  having  the  afhrmative  of  the  issue 
and  the  burden  of  proof,'^  is  usually  held  to  be 
entitled  to  open  and  close  on  the  hearing  of  a  mo- 
tion to  dissolve  the  attach  ment.''^ 

H  1056]  (5)  Qnestioiis  of  Law  and  Fact 
Whether  or  not  there  were  sufficient  grounds 
for  the  attachment  is  of  course  a  question  of 
fact.'* 

[i  1057]  (6)  FlndingB.  It  has  been  held  that  a 
statute  providing  for  the  separation,  by  the  judge, 
of  his  conclusions  of  law  and  fact  does  not  apply 
to  the  trial  of  an  attachment.'"  fadings  of  fact 
that  defendant  sold  plaintiff  a  certain  quantity  of 
wheat;  that  one  car  of  it  was  not  up  to  the  re- 
quired grade,  and  was  rejected  after  plaintiff  had 
paid  the  draft  which  accompanied  it;  that  defend- 
ant took  back  the  wheat  and  repaid  the  price  to 
plaintiff;  that  plaintiff  demanded  that  defendant 
ship  him  another  ear  of  wheat;  and  that  the  prjce 
of  wheat  had  advanced  and  defendant  refused  have 
been  held  sufficient  to  justify  the  conclusion  that 
defendant  denied  all  liability  for  breach  of  the  con- 
tract.'* Where  the  jury,  instructed  by  the  court, 
found  against  defendant,  and  also  on  oertiun  i|n- 
material  issues  raised  by  superfluous  pleadings  and 


redundant  evidence  which  should  have  been  snb- 
mitted  to  the  court,  the  irregularity  was  not  sncih 
as  to  warrant  the  setting  aside  of  the  order  dis- 
missing the  motion  to  dissolve.''  A  motion  to  dis- 
solve must  of  course  be  denied  where  the  court 
finds  as  a  fact  the  matter  relied  on  as  gronad  for 
the  attachment.'^  A  finding  that  a  breach  of 
tract,  while  sufficient  to  entitle  plaintiff  to  leeovei 
therefor,  was  not  fraudulent  conduct  sufficient  to 
sustain  an  attachment  is  not  erroneous  as  a  matter 
of  law."  Where  the  same  alleged  fraud  is 
on  as  ground  of  recovery  in  the  petition  as  is  set 
forth  in  the  affidavit  for  attachment,  the  finding  of 
a  court  or  judge  thereof,  on  motion  to  discharge, 
that  there  is  sufficient  proof  to  austain  the  attaeh- 
ment  in  no  way  affects  the  issue  made  by  the  plead- 
ings. That  issue  is  still  for  the  court  or  jury  on 
the  trial,  and  mnst  be  determined  on  the  evidence 
then  produced.^  A  finding,  on  an  application  to 
dissolve  an  attachment  granted  on  the  groond  of 
fraud  by  a  party  to  a  contract,  that  there  has  been 
no  breach  and  that  defendant  is  right  is  a  finding 
that  defendant  designed  no  wrong,  and  negatives 
fraud;  and,  if  there  ia  no  evidence  to  show  the  spe- 
cifie  fraud  on  which  the  affidavit  of  attachment  was 
based,  there  is  no  finding  that  can  be  reviewed  so 
as  to  disturb  a  eonelusion  dissolving  the  attach- 
ment." 

Special  findings  after  disMlstion  on  tiie  neritL 

After  an  attachment  has  been  dissolved  upon  a  fall 
Iraarii^  oo  the  merits,  there  is  no  necessity  that 
upon  reqijiest,  sustained  by  affidavits,  additional  sp^ 
cial  findings  should  be  made,  and  it  is  not  error 
to  strike  such  affidavits  from  the  files  on  motion.** 
10581  1.  Order  Granting  or  DeoTinc  i^^ict- 
tlnt— (1)  u  OeoeraL**  In  a  proper  ease  the  eoort 
may  vacate  an  attaebmeat  in  part  and  sustain  it 
in  part,^'  or  impose  terms  upon  the  granting  of  an 


80.  HaHTia  T.  Barrett.  89  Kan.  446, 
18  P  197;  WellB  v.  Danford,  28  Kan. 
487;  Carson  v.  Getchell,  23  Minn.  571. 

[a]  GontlBWUM*  prosar  to  «ubl« 
plaiatur  to  szova  wiftrtaW  In  date  of 
attachment.  Snelllnff  v.  Bryee.  41 
Ga.  513. 

[b1  Bran  after  oonunwioliur  Ilia  da- 
olaloa  a  Judge  o«b  oontinne  the  hear- 
ing of  a  motion  to  dissolve  an  at- 
tachment upon  the  application  of  a 
party  against  whom  the  decision  was 
made.  Hanna  T.  Barrett,  Z9  Kan. 
446.  18  P  497. 

e7.  Kllllan  v.  Washington,  S  Code 
Rep  (N.  T.)  78.  ^  .  ,  ^  „ 

68.  Carter  v.  Barton.  S  Xnd.  T.  99, 
48  SW  1017. 

69.  Netter  v.  Hosch,  1  Pa.  Co.  4B2. 

70.  Woodward  v.  Musgrave,  1 4 
App.  DIv.  291,  43  NYS  830  (holding 
that  It  is  erroneous  for  an  order  over- 
ruling a  motion  to  vacate  an  attach- 
ment upon  the  papers  with  leave  to 
renew  to  provide  for  a  reference  of 
ail  the  papers  and  affidavits  to  a  ref- 
eree, giving  each  party  the  right  to 
examine  their  clients  and  Introduce 
other  teatimony,  the  same  to  be  re- 
ported back  by  the  referee  with  his 
opinion  thereon,  since  there  Is  no  mo- 
tion pending  and  no  question  of  foct 
referred). 

71.  Sudan  of  proof  see  supra  f 
1048. 

7a,  Kan. — Kendall  Boot,  etc.,  Co. 
v.  August,  61  Kan.  63,  82  P  «3B;  Mc- 
Plke  v.  Atwell.  84  Kan.  142,  8  P  118. 

Md. — Johnson  v.  Stockham,  89  Md. 
368,  43  A  943. 

Nebr. — Jordan  v.  Dewey,  40  Nebr. 
S39,  59  NW  88;  Dolan  v.  Armstrong, 
S6  Kebr.  339,  53  NW  182;  Olds  Wagon 
Co.  V.  Benedict.  25  Nebr.  372,  41  NW 
254;  Hilton  V.  Ross.  9  Nebr.  40S,  2 
NW  862.  Compare  CItlaena  State  Bank 


V.  Baird.  42  Nebr.  219,  60  NW  561 
(where  the  soundness  of  this  rule 
was  questioned' and  the  court  Ihcllned 
to  the  View  that  the  right  to  open  and 
close  should  rest  wltnln  the  discre- 
tion of  the  court). 

Pa. — Gibson  v.  Hcliaughlln,  1 
Browne  292. 

Va.— Wright  v.  RaAibo.  21  Oratt. 
(62  Va.)  158. 

See  also  Hansur,  etc,  Impl.  Co.  t. 
Davis,  61  Ark.  627.  83  SW  1074;  H. 
B.  Claflln  Co.  v.  Harrison,  44  Fla.  218, 
31  S  818;  Cassell  v.  Vlncennea  First 
Nat.  Bank,  169  111.  880,  48  NE  701. 

73.  Chroiuida  of  attaomaak  see  su- 
pra SS 32-99. 

Vonasistaaaa  ot  gnmnOm  of  attaoh- 
maat  M  groBBft.  for  dlawflntloii  of 
writ 'see  supk-a  |  990. 

74.  Williams  V.  Fanners*  Gin,  etc., 
Co..  18  Okl.  5,  73  P  269:  Stevenson  v. 
Splller,  34  PMtsbLegJNS  (Pa.)  383. 

[a]  '  Honrealdanoa.— Where  an  at- 
tachment is  procured  on  the  ground 
that  defendant  is  a  nonresident,  and 
a  motion  to  dissolve,  supported  by 
affidavit.  Is  filed,  the  question  pre- 
sented is  purely  one  of  fact,  depen- 
dent on  the  evidence  Introduced  on 
the  motion  to  dissolve.  Williams  v. 
Farmers'  Oln,  etc.,  Co.,  12  Okl.  5, 
73  P  269. 

tb]  Frand  in  Isenrrlng  liability. — 
ere  defendant  by  means  of  false 
representations  as  to  his  pecuniary 
ability,  made  In  May,  1864,  effected  a 
purchase,  on  credit,  of  the  plaintiffs, 
which  purchase  was  subsequently 
paid  for  in  full,  and  In  the  fotlowlng 
September  defendant  purchased  other 
goods  of  plaintiff,  on  credit,  without 
any  further  representations  as  to  his 
circumstances.  It  was  held  upon  a 
motion  to  set  aside  an  attachment, 
that   whether  the  false  representa- 


tions Influenced  plaintiefs  to  maketh« 
second  sale  on  credit  to  defendant 
was  a  question  of  fact,  to  be  deter- 
mined upon  all  the  circumstances  of 
the  case,  Lewis  v.  Pratt,  11  Minn. 
67. 

76.  Crouch  V.  Megular-Hanle  Oa. 
42  8W  91,  19  KyL  819. 

76.  Stock  v.  Reynolda,  121  Web. 
366.  80  NW  289. 

77.  Harmon  v.  Jenks,  84  Ala.  74,  4 
8  260. 

78.  Hughes  V.  Crooker,  144  N.  C 
764,  56  SB  510  (nonresldence). 

79.  Oodateln  v.  Frants  HcRay  Iron 
Works  Co..  41  Colo.  261.  92  P  703. 

80^  Shawnee  Commercial,  ete.. 
Bank  T.  Ulller.  24  Oh.  CIr.  Ct.  198. 

Bl.  Powers  t,  O'Brien.  44  Wch. 
317.  6  NW  679. 

8S.  Standard  Stamping  CO.  v. 
Hetzel,  44  Nebr.  105,  62  NW  247. 

83.  (a]  Vomia  of  orders  dissolv- 
ing an  attachment  see  West  v.  Wool- 
folk.  21  Fla.  189;  Ellsworth  ▼.  Seott 
3  AbbNCag  (N.  T.)  9;  Hendelman  t 
Kahan,  48  Wash.  549,  93  P  1074. 

84k    See  Gross  v.  Goldsmith.  15  D. 

a  126. 

[a]  Vomon.  of  debt  dna^Upon  s 

rule  for  the  dlssolutioh  of  an  att«cb- 
ment  upon  the  ground  that  the  whole 
of  the  debt  sued  for  was  not  due  at 
the  time  of  the  issue  of  the  writ,  the 
attachment  should  be  sustained  as  to 
the  portion  of  the  debt  then  dae. 
Lewis  V.  Lehman.  5  Pa.  Dlst  364. 

[b]  Oawaa  of  aotton  la  bolk 
trmot  and  tort. — Where  an  a"*^ 
ment  was  Issued  upon  a  peuW* 
which  set  forth  causes  of  action,  bo« 
in  tort  and  in  contract,  and  deteaa- 
ants  moved  to  dissolve  the  att^*- 
ment  altogether,  on  the  ground  «»« 
the  causes  of  action  alleged  In  to* 
petition  were  not  founded  upon  co»- 
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order  vaeatuig  the  attachment.*"  The  papers  on 
which  the  motion  waa  made  should  be  recited  in  the 
order;"  but  it  is  not  ordinarily  necessary  to  set 
forth  the  findings  o£  fact  on  which  the  order  ia 
based  and  it  is  proper  to  refuse  to  recite,  in  an 
order  of  diasolution,  that  there  was  reaaonabla 
groond  for  suing  out  the  writ.^  Where  defendant 
moved  to  vacate  an  attachment,  an  order  deciding 
that  the  order  of  publication  of  snnmuHiB  was  im- 
properly issued  because  of  insufSciency  of  the  affi- 
davit is  erroneous  as  not  based  on  the  motion."' 

[S  1059]    (2)  BeUaf  OnOifead.   It  has  been  held 
that  an  order  quashing  the  writ  should  farther  pro- 
vide that  defendant  go  hence  without  day  and  re- 
cover his  costs  of  plaintiff  and  have  execution  there- 
fDr;*°  but  as  the  merits  of  the  action  are  not  in 
issue  on  a  motion  to  vacate  an  attachment,"'  it  is 
proper,  on  quashing  an  attachment  ancillary  to  the 
main  action,  to  refuse  to  strike  out  the  complaint.'*  . 
So  also,  where  the  motion  is  to  discharge  the  at- 
taehment  only,  a  further  order  of  the  judge  that 
an  undertaking  given  to  discharge  the  attachment 
be  canceled  is  not  binding  on  the  parties,  that  ques- 
tion not  being  submitted  to  the  judge,  unless  the 
necessary  and  legal  effect  of  discharging  the  attach- 
ment must  be  to  cancel  and  avoid  the  undertaking."' 
DirectionB  as  to  restitution  or  FedeliTOrr.'*  While 
it  is  proper,  on  dissolving  an  attachment,  to  direct 
lestitation  or  redelivery  of  the  property  attached,*" - 
it  is  nnneeessary  to  insert  direotions  as  to  the  man- 


ner t>f  redelivery,  unless  such  directions  are  called 
for  by  special  circumstances."' 

[$  1060]  (S)  Filing  and  Entry.  When  an  order 
of  the  district  judge  at  chambers,  sustaining  or  dis- 
solving an  attachment,  is  made,  it,  tf^ther  with 
the  motion  on  which  it  is  made,  is  filed  with  the 
clerk  of  the  court  and  becomes  a  part  of  the  rec- 
ord.*^ Where  a  journal  entry  on  a  motion  to  dis- 
solve an  attachment  is  to  the  effect  that,  after  hear- 
ing the  allegations  of  the  pleading,  the  attachment 
is  dissolved,  the  eontention  of  defendant  in  attach- 
ment that  the  court  heard  evidence  and  did  not  dis- 
charge the  property  because  of  insufficiency  of  the 
petition  cannot  be  maintained."* 

[$  1061]  (4)  Effect.""  An  order  dissolving  the 
attachment  on  extrinsic  evidence  which  cannot  be 
put  in  the  record  must  be  accepted  as  conclusive 
in  all  coUisteral  proceedings.'  Where  two  writs  of 
attachment  issued  in  the  same  action  are  levied  on 
the  same  pn^rty,  an  order  of  dissolution  will  be 
held  to  have  dissolved  both  attachments,  in  the  ab- 
sence of  proof  that  it  was  intended  to  be  limited  to 
one  writ  only.*  The  dissolution  of  an  attachment 
on  motion  is  not  a  final  adjudication  of  any  fact  in 
the  action,  even  though  it  depends  upon  a  pro- 
visional inquiry  into  the  merits  and  involves  con- 
sideration of  matters  which  would  afterward  arise 
upon  the  trial.* 

[$  1062]  DL  Sehaaring.  After  an  order  for  the 
diashai^  of  an  attachment  the  judge  making  the 


tract.  It  was  held  that  If  It  was 
practicable  to  separate  th«  property 
only  so  much  of  it  should  he  dis- 
charged as  could  not  he  properly  held 
by  the  officer.  Moses  v.  Arnold,  18 
Iowa  187,  J2-  AmR  239.  _ 

fcl  mur*  movlaff  pactr  -bm  In- 
tend lA  vact  oalr  <tf  pzovwty^ 
Where  a  motlMi  to  vacate  Is  made 
by  one  who  has  acquired  an  interest 
Ifl  a  part  only  of  the  property  at- 
tached, the  relief  should  be  limited  to 
racatinK'  the  attachment  as  to  such 
part  Trow's  Printing,  etc,  Co.  v. 
fCarf,  85  N.  Y.  BOO. 

[d]  "WlMx*  defeada&t's  nmedr  >■ 
bnltwA  to  the  discharge  of  the  at- 
achment  or  to  the  release  of  tile 
roperty  attached,  such  attachment 
annot  be  released  or  discharged  as 
o  a  portion  of  the  attached  prop- 
rty.  Royal  Ins.  Co.  v.  Noble,  e  Abb 
•rNS  (N.  T.)  64. 

85.    See  cases  Infra  this  note. 

[a]  m«n  apparent  Rounds  ex- 
rtad. — (1)  It  has  been  held  that,  upon 
iasolvln^  an  attachment  Issued  on 
le  ground  of  fraud,  the  condition 
lay  be  imposed  that  defendant  will 
rfoff  no  action  on  the  bond  whei'e 
iparent  grounds  existed  Justifying 
le  application  for  such  attachment 
r  plaintiff  (Nyack.  etc.,  Qas-Llght 
>.  V.  Tappan  Zee  Hotel  Co.,  2  Stlv. 
ip.  664,  6  NTS  118;  Rlgney  v.  Tall- 
ad«e,  17  HowPr  (N.  T.)  B6«:  Quay 

Rob\>lns.  1  WklyNC  (Pa.)  154.  See 
so  Bruce  v.  Coleman,  1  Handy  515, 

Oil.  I>eo.  (Reprint)  265),  (2)  and 
ich  attaclitnant  was  made  in  good 
(th    (Qaa.y  v.  Robblns,  1  WklyNC 

^)  164>-  _^ 
[b]    x>«f«iuUttt  aot  BOMtaaUeBt.— 

hen  a  foreign  attachment  Is 
ashed  upon  Its  appearing  by  depo- 
lon    that  defendants  therein  were 

the  county  when  the  writ  Issued, 
hou^rb  not  staying,  no  terms  should 

Imposed  as  to  appearance  or  ac- 
itance  of  service  of  summoiw  bv 
>m.  Bums  V.  Bowers,  3  WklyNC, 
».)  64. 

ci     za»iiSel«Ber    of    affldavlt. — 

lere  attachment  creditors  who  have 
ised  their  executions  to  be  levied 
the  •a.me  sheriff  on  goods  subject 
a  prior  attachment  move  for  ita 


vacation  on  the  n-onnd  oTthe  Insuf- 
ficiency of  the  affidavit.  It  la  error  to 
Insert  as  a  condition  upon  vacating 
the  same  that  the  sheriff's  fees  In 
such  attachmont  be  paid  by  the  ap- 
plicants. Union '  Distilling  Co.  v. 
Union  PharmBceutl(»a  Co.,  66  N.  T. 
Super.  417,  e  NTS  639.  - 

fd]  Beawlilng  appaaMUMfc— Under 
2  HowcU  Annot  St.  Iflch.  I'  80£6,  the 
court  has  the  power  to  require  the 
enti7  of  an  appearance  by  defendant 
in  attachment,  although  the  attach- 
men  Is  dtsaolved.  Uartln  Lumber  Co. 
V.  Menominee  Cir.  Judge,  116  Mich. 
364,  74  NW  649. 

[el  On  tlia  otker  hand,  it  has  been 
held  In  Canada  that  terms  cannot  be 
Imposed  without  the  cbnsent  of  de- 
fendant. If  he  ia  entitled  to  Tacatlon 
aa  matter  of  legal  right.  Wilson  v. 
Smith,  9  Man.  818.'  : 

80.  American  Audit' Co.  v.  Indus- 
trial Federation  of  America,  87  App. 
Wv.  276.  84  NTS'  369.. 

[a]  Afidavlts  In  oyposltlon.  —  A 
plaintiff  obtaining  the  Tnsuance  bf  an 
attachment  -on  the  complaint  and  his 
affidavit  is  entitled  to  have  the  order 
refusing  to  vacate  the  attachment 
state  the  fact  that  he  submitted  afll- 
davita  In  opposition  .  to  defendant's 
motion  to  vacate  the  attachment,  and 
that  the  court  refused  to  receive 
them.  Hllborn  v.  Pennsylvania  Ce- 
ment Co.,  145  App.  Dlv.  443,  129  NTS 
957. 

[b]  BeplyiBff  afldavlta  enbnltted 
without  iMva^It  is  proper  to  refuse 
to  recHte  replying  aflldavlts  in  an  or- 
der denying  a  motion  to  vacate  an 
attachr^cnt  where  no  leave  to  submit 
cuch  aflldavlts  has  been  asked  for  or 
granted,  since  the  aobmlsslon  of  such 
affidavits  without  leave  Is  fanproper. 
Ferguson  v.  Commonwealth  Rubber 
Co..  38  NTS  375. 

8T.  Coharle  Lumber  Co.  v,  Buh- 
mann,  160  N.  C.  385,  76  SE  1008: 
MUlhlser  v.  Balsley,  106  N.  C.  438,  11 
SB  314  fholding  that  It  is  unneces- 
sary for  the  lower  court  to  set  forth 
In  its  Judgment  on  a  motion  to  vacate 
an  attachment  the  findings  of  fact  on 
which  It  based  Ita  Judgment,  unless  It 
Is  claimed  that  the  court  erred  in  ap- 
plying the  law  to  the  facta  as  found. 


In  which  case  it  is  the  court's  duty 
to  set  out  the  findings  of  fact). 

88.  Hendelman  v.  Kahan,  48  Wash. 
649,  98  P  1074  (holding  that  the  ques- 
tion of  reasonableness  was  not  mate- 
rial). 

89.  Watson  v.  Paschall,  73  S.  C 
418,  68  SB  646. 

90b   Draper  v.  Hoops.  135  IlL  A. 

•i.   See  aupra  I  1046. 

n.  Hartford  L.  Ins.  Co.  v.  Bryan, 
«6  Ind.  A.  406.  68  NB  262. 
-  83.  Wyman  v.  Hallock,  4  8.  D.  469, 
67  NW  197  (where  the  court  held 
that  any  order  discharging  the  at- 
tachment after  such  bond  was  given 
waa  erroneous,  as  to  which  point  see 
supra  S  1018). 

M.  Xigltt  to  return  of  property 
see  Infrn  9  lORl. 

95.  Jones  v.  Hamlin  First  State 
Bank,  (Tex.  Civ.  A.)  HO  SW  116.  See 
also  Barton  v.  Ferguson.  1  Ind.  T. 
268,  87  SW  49. 

[a1  Informality. — Judgment  In 
favor  of  defendant  on  the  dissolution 
of  an  attachment  awarding  defendant 
the  value  of  the  goods  attached,  and 
directing  the  payment  to  him  of  the 
proceeds  of  the  sale  of  the  property 
without  providing  that  the  sum 
should  be  treated  as  a  credit  upon 
the  amount  awarded,  was  Informal. 
Barton  v.  Ferguson,  1  Ind.  T.  263,  37 
SW  49. 

96.  Ellsworth  V.  Scott,  3  AbbNCaa 
(N.  T.)  9. 

97.  Gllleqile  v.  Lovell,  7  Kan.  419. 

98.  Brown  v.  Cairna,  63  Kan.  882. 
66  P  231. 

•9.  Bffaot  of  dlaaotafelon  frf  tMmnih- 
muxt  fnacallr  aee  Infra  11  1083- 
1099. 

Haot  of  reftuwl  to  4Uaaoiv«  at- 
tatduaent  generally  aee  infra  |  1100. 

1.  Com.  V.  Burns,  14  Pa.  Super. 
248 

a!  Pennsylvania  Mortg.  Inv.  Co.  v. 
Gilbert.  18  Wash.  667,  62  P  246  (hold- 
ing this  to  be  true,  althougfa  the  or- 
der was  in  the  singular  and  not  In 
the  plural);  Pennsylvania  Mortg.  Inv. 
Co.  V.   Gilbert.  13  Wash.  684,  43  P 

al  Lowe  'v.  Swlnehart  Tire,  etc.. 
Co.,  211  Fed.  166. 
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same  may,  upon  proper  applieation  of  plaintiff  and 
showing  that  Bucb  order  was  obtained  by  perjury 
and  fraud,  grant  a  rehearing  upon  such  motion  to 
ascertain  whether  the  former  ruling  was  induced 
by  such  unlawful  means,  and  if  he  shall  so  deter* 
mine  he  may  rescind  his  order  dissolving  the  at- 
tachment and  OTermle  the  motion  therefor;*  but  a 
reargument  will  not  be  granted  merely  upon  the 
ground  that  certain  subsequent  acts  of  defendant 
tend  to  show  alleged  fraud ;°  and  it  has  been  held 
error  to  reopen  a  case  for  the  purpose  of  consider- 
ing a  motion  to  quash  where  such  motion  has  been 
adversely  ruled  upon  before  judgment.*  An  adjudi- 
cation by  one  justice  of  the  peace  overruling  a  mo- 
tion to  dissolve  an  attachment  cannot  be  reversed 
by  another  justice  before  whom  the  aotion  is  pend- 
ing in  consequence  of  a  change  of  venue.^ 


1063]  n.  Renewal  of  Motion.  While  an  order 
overruling  or  denying  a  motion  to  quash  or  vacate 
an  attachment  does  not  necessarily  preclude  a  re- 
newal of  the  motion,"  it  is,  as  a  general  rule,  a 
matter  resting  in  the  discretion  of  the  court  wbetbet 
or  not  a  second  motion  to  dissolve  will  be  enter- 
tained after  the  first  has  been  denied  *  or  with- 
drawn.^0  But  in  New  York  a  motion  may  be 
made,  without  leave  of  court,  to  dismiss  an  at- 
tachment upon  affidavits,  although  a  motion  to  va- 
cate the  attachment  founded  upon  the  original  pa- 
pers has  been  made  and  denied.*^ 

[(  1064]  4.  Plea  In  Abatement— a.  Wfaea  Proper. 
As  a  general  rule  the  proper  method  of  seeking  tbe 
dissolution  of  an  attachment  upon  grounds  other  than 
those  apparent  of  record  is  by  a  plea  in  abatement,  or 
by  a  plea  in  the  nature  of  a  plea  in  abatement," 


4.  Guernsey  v.  Cherryvalo  Flrflt 
Kat.  Bank,  63  Kan.  203,  S5  P  250.  See 
alao  Love  v.  Young,  C9  N.  C.  66. 

8.  Webb  T.  Oroom,  29  N.  Y.  Super. 
6S2. 

B.  Rogers  V.  Baat  Line  Lumber 
Co..  11  Tex.  Civ.  A.  108,  83  SW  312. 

T.  Nixon  v.  Johnson,  7  Kan.  A. 
2S9,  52  P  702. 

8.  Simmons  v.  Simmons,  56  W.  Va. 
«6,  48  SB  833,  107  AmSR  890.  3  Ann 
Cas  184.  But  compare  Sheppard  v. 
Oulsler,  10  Wash.  41,  SB  P  759  (hold- 
ing that,  after  making  an  order  deny- 
ing a  motion  to  dissolve  an  attach- 
ment, It  is  error  for  the  court  to  en- 
ter again  upon  the  question  of  dis- 
solution). 

[a]  XUttstratlon^'Where  an  ap- 
plication was  made  to  discharge  an 
attachment  on  an  order  to  show 
cause  why  It  .  should  not  be  done  if 
defendant  deposited  certain  stoclc  In 
court  as  security,  an  order  denying 
such  application  was  no  bar  to  a  sub- 
sequent proceeding  to  dissolve  the 
attachment  on  the  ground  thr\t  the 
allegation  of  defendant's  nonresl- 
dence,  on  which  the  attachment  was 
issued,  was  untrue.  Brady  v.  Onf- 
froy,  87  Wash.  482.  79  P  1004. 

[b]  Whsrs  psrtr  procssds  npon 
distlnot  propsTtT  Intsrsst  and  rl^t. — 
"The  doctrine  that  a  motion  once  de- 
nied cannot  be  renewed  as  a  matter 
of  right  and  without  leave  of  the 
court,  except  upon  facts  arising  sub- 
sequent to  the  decision  of  the  former 
motion,  cannot  apply  to  a  case  where 
the  party  proceeds  in  the  second  mo- 
tion upon  a  distinct  property  interest 
and  right  from  that  Involved  in  the 
first  ntotton,"  and  therefore  the  fact 
that  a  party  has  made  a  prior  motion 
to  vacate  an  attachment  upon  the 
nound  that  It  Is  an  obstruction  to 
Qie  enforcement  of  a  judgment  and 
execution  and  was  defeated  thereon 
does  not  preclude  a  second  motion  to 
vacate  the  attachment  on  the  ground 
that  it  was  a  cloud  upon  the  alleged 
title  to  realty  of  the  moving  party, 
and  this,  although  such  party  might 
have  proceeded  on  the  llrat  motion 
upon  this  ground  also.  Steuben 
County  Bank  v.  Alberger.  88  N.  Y. 
274,  61  HowPr  227. 

[c]  Benewal  st  same  or  snbae- 
anetit  tenia. — Under  Code  (1899)  c  135 
S  1  subs  8,  a  decree  overruling  a  mo- 
tion to  quash  an  attachment  does  not 
preclude  a  renewal  of  the  motion  at 
the  same  or  any  subaequent  term  be- 
fore final  decree.  Elklns  Nat.  Bank 
V.  Simmons,  57  W.  Va.  1,  49  SB  893. 

9.  Adams  v.  Lockwood.  30  Kan. 
873,  2  P  826  (where  It  was  said  that 
such  motions  are  rarely  granted). 

Motion  br  aaslinwe  after  denial  of 
notton  br  asaiffMr  see  supra  f 
2005. 

.  ta]   VeeeMdtr  for  leaira  of  eowt^ 

After  one  motion  to  diasolve  has  been 
refused,  another  will  not  be  enter- 
tained without  special  leave  of  court. 
Btutmer  v.  Prints.  48  Nebr.  S06,  «1 
NW  620.  See  also  Compton  v.  Schwa- 


bacher.  IB  Wash.  806,  46  P  838;  Liv- 
ingston V.  Coe,  4  Nebr.  379. 

10.  Hoobler  v.  Howland,  48  SW 
486,  19  KyL  1478  (holding  that  where 
plaintiff  sued  defendant  for  goods 
sold,  alleging  grounds  of  attachment 
which  defendant  by  his  answer  de- 
nied, and  filed  a  motion  to  discharge 
the  attachment,  which  motion  he  af- 
terward withdrew,  and,  after  plaintiff 
had  recovered  a  personal  Judgment 
against  him  and  had  entered  a  mo- 
tion to  sustain  the  attachment,  de- 
fendant renewed  his  motion  to  dis- 
charge. It  was  not  an  abuse  of  dis- 
cretion to  refuse  to  entertain  auch 
motion ) . 

11.  Hawkins  v.  Pakas,  44  App,  Div. 
395.  60  NYS  U08;  Thalheimer  v. 
Hays,  42  Hun  93  [afC  107  N.  Y.  878 
mem.  14  NB  609  meml.  See  also 
National  Park  Bank  v.  Whltmoro.  7 
NYSt  456. 

13.  Ala— Drakford  v.  Turk,  75 
Ala.  339;  Fitzslmmons  v.  Howard.  69 
Ala.  690;  Rich  v.  Thornton,  69  Ala. 
473;  Dryer  v.  Abercromble,  57  Ala. 
497;  Watson  v.  Auerbach.  57  Ala. 
358;  Brown  v.  Coats.  66  Ala.  439;  Hall 
V.  Braselton.  46  Ala.  859;  Free  v. 
Huklll.  44  Ala.  197;  Free  v.  Howard, 
44  Ala.  195:  WllBon  v.  Callan,  9  Ala. 
A.  265,  63  8  27.  And  see  Horton  v. 
Miller,  84  Ala.  537.  8  8  870;  Tommey 
V.  Oamble,  66  Ala.  469;  Johnston  v. 
Hannah,  66  Ala.  127;  Murphy  v.  SUte. 
59  Ala.  639:  Wright  v.  Snedecor,  46 
Ala.  92;  Kirkman  v.  Patton,  19  Ala. 
32;  Burt  v.  Parish,  9  Ala.  211;  Flem- 
ing V.  Burge.  6  Ala.  378;  Jones  v. 
Pope,  6  Ala.  154;  Onklin  v.  Harris,  5 
Ala.  213:  Scott  v.  Macy,  I  Ala.  250: 
Planters',  etc..  Bank  v.  Andrews,  8 
Port.  404;  Lowry  v.  Stowe,  7  Port 
488. 

ArlL — Etdmondson  v.  Camall.  17 
Ark.  284;  Helvln  v.  Steamboat  Gen- 
eral Shields,  15  Ark.  207;  Steam  Boat 
Napoleon  v.  Gtter,  6  Ark.  108. 

Colo.— Worrall  v.  Hare,  1  Colo.  91. 

Qa. — ^Baldwin  v.  Rodgers,  74  Oa. 
816 

111. — CJIvens  V.  St.  Louis  Merchants' 
Nat.  Bank,  85  111.  442;  McCrosky  v. 
Leach,  63  III.  61;  House  v.  Hamilton, 
43  111.  185;  Reaugh  v.  McConnel,  36 
111.  878;  Moeller  v.  Quarrler,  14  111. 
2S0:  White  v.  Williams,  10  111.  25; 
White  V.  Wilson.  10  111.  21;  Crandall 
V.  Birge,  61  IIL  A.  234;  Pettingill  v. 
Drake,  14  III.  A.  424.  But  compare 
Logan  V.  Sibley,  67  111.  A.  579  (hold- 
ing that  a  plea  denying  the  affidavit 
on  which  the  attachment  Issued  is 
neither  In  name  nor  In  effect  a  plea 
in  abatement). 

Ind. — Fleming  v.  Dorst,  18  Ind.  493; 
Poster  V.  Dryfus,  16  Ind.  158;  Me- 
Farland  v.  Birdsall,  14  Ind.  126;  Coop- 
er V.  Reeves,  13  Ind.  53;  Collins  v. 
Nichols.  7  Ind.  447. 

Ky. — Uoore  v.  Hawkins,  6  Dana 
289 

liasa.— Cooke  v.  Olbbs,  8  Mass.  198. 

Miss.— Smith  T.  Mulhem,  GT  Mlas. 
891:  Roach  v.  Brannon.  57  Hiss.  490; 
HcClanahan  v.  Braclc,  46  Hiss.  246; 


Cocke  V.   Kuykendall,    41    Hiss.  65: 
Thompson  v.  Raymon,  8  Misa  1S<. 

Mo.— Searcy  v.  Platte  County.  18 
Mo.  269;  Graham  v.  Bradbury,  7  ICo. 
281;  Swan  v.  O'Fallon,  7  Ho.  Ill; 
Mense  v.  Osbem.  6  Mo.  644;  Sharkej 
V.  Williams.  20  Ho.  A.  881. 

N.  C. — ^Leak  V.  Moorman.  81  N.  C 
168;  Cherry  v.  Nelson.  BS  N.  C  141; 
Evans  v  Andrews.  52  N.  C.  117. 

Pa.— <tem.  V.  Klein,  18  Fa.  Soper. 
628;  Hotchkiss  v.  Pinney.  10  Pa  IHsL 
219.  25  Pa.  Co.  85;  Meyers  v.  Baodi. 
4  Pa.  Dlat.  881. 

R.  I.— Keller  Force,  16  R  L  828. 
18  A  1037. 

Tenn. — Templeton  v.  Mason.  W 
Tenn.  625,  65  SW  25;  McCowa  t. 
Drake,  7  Heisk.  447;  Straus  v.  WeU.5 
Coldw.  120;  Kendrick  v.  Davis,  1 
Coldw.  524:  Harris  v.  Taylor,  8  8ne«d 
586,  67  AmD  676;  Isaacks  v.  Bdwards. 
7  Humphr.  464,  46  AmD  86;  Doran  v. 
O'Neal,  (Ch.  A.)  87  SW  6«S;  Tarbox 
V.  Tender,  1  Tenn,  Ch.  188. 

Tex. — City  Nat.  Bank  v.  Cnpp,  5J 
Tex.  268;  Hill  v.  Cunningham,  2i  Tex. 
26;  Wright  v.  Smith.  19  Tex.  297; 
Messner  v.  Hutchins,  17  Tex.  S»T; 
Mallette  v.  Ft.  Worth  Pharmacy  Ca. 
21  Tex  Civ.  A.  267,  61  SW  859;  C  R 
Cones,  etc.,  Mfg.  Co.  v.  Rosenbsnra. 
(Civ.  A.)  46  SW  833;  CaldweU  t. 
LamkIn,  12  Tex.  Civ.  A.  29.  88  SV 
816;  Waples-Platter  Orocer  Co.  t. 
Basham,  9  Tex.  A.  6S8.  S*  SW 
1118. 

Vt.— Kelly  V.  Paris,  19  Vt-  261,  tt 
AmD  199. 

W.  Va. — Miller  v.  Fewsmlth  Lum- 
ber Co..  42  W.  Va.  828,  28  SB  17i: 
Stevens  v.  Brown,  20  W.  Vm.  4U; 
Tingle  T.  Brlson,  14  W.  Va.  t»5;  Mid- 
dletoa  V.  White,  6  W.  Va.  B7». 

Wis.— Rice  V.  Wolff,  68  Wla.  I,  » 
NW  181;  Dlerolf  v.  Wlnterfleld,  24 
Wis.  148. 

Ont. — Reg.  V.'  Stewart,  $  Ont.  Pr. 
297;  Offay  v.  Offay,  28  U.  C.  <!.  B.  8«t 

See  Staab  v.  Hersch,  8  N.  M.  IfiS,  I 
P  248  (answer  without  oath). 

[al  Blirbt  to  MeaO^In  a  esse 
commenced  by  attachment  defendsat 
has  a  right  to  his  plea  in  atkatemeot 
when  he  appears  and  replevies  tbe 
property  attached.  James  v.  I>owen, 
1 6  Hiss.  833:  Chambers  v.  Hsl^, 
Peck  (Tenn.)  l59. 

[b]  Objeotlotw  to  wiretl—  om  at- 
taohment  bomd^The  objections  ibat 
sureties  to  an  attachment  bond  at* 
nonresidents,  and  that  the  resident 
sureties  are  not  worth  the  amooBi 
required,  may  be  presented  by  a  pMa 
In  abatement.  Gallatin  First  IbL 
Bank  v.  Wallace.  (Civ.  A^  «s  SV 
392  faff  95  Tex.  103.  65  SW  IS*]. 

[c]  HOBMaldeaee^d)  In  attadfe' 
ment  on  the  ground  of  nonreaidcaaB 
of  defendant  the  allegation  of  mm* 
residence  can  be  controverted  oaiy 
by  plea  in  abatemenL  Doran  % 
O'Neal,  (Tenn.  Ch.  A.)  87  SW  CM. 
(2)  In  an  action  for  breach  of  «ove> 
nant  of  selaln.  etc,  with  afltdATlt  H 
attachment  on  the  ground  off  flefiaa* 
ant's  nonresldenoe,  a  plea  in 
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rather  than  by  motion,  althoogh  in  some  jurisdictions 
the  latter  procedure  is  also  available." 

A  plea  traTernng  the  aUe^tioiu  of  the  affidavit 
for  attaohment  is  permitted  in  a  number  of  joris- 
dictions,*'  and  amounts  to  practically  the  same  thing 
as  a  plea  in  abatement,  as  it  goea  merely  to  defeat 
the  attachment,  leaving  the  merits  of  the  case  un- 
touched.** 


[$  1065]  b.  Time  for  Filing.  With  regard  to  the 
time  of  filing  a  plea  in  abatement  or  traverse,  it 
may  be  stated  generally  that  in  the  absence  of  ex- 
press statutory  pirovision  the  nsual  rule  *'  as  to  the 
filing  of  dilatory  pleas  applies/^  and  such  plea  or 
traverse  should  be  filed  at  the  earliest  opportunity, 
usually  the  first  or  return  term,**  and  before  an 
answer  or  plea  to  the  merits;^*  but  it  has  been  held 


menl,  alleglns  defendant'a  ruldenee 
and  want  of  personal  Bervice,  put  In 
inue  the  ground  on  which  the  at- 
t&chmeot  was  issued  contrary  to  Code 
TlSSfl]  i  565.  prohibiting  defendant 
mm  putting  In  Isaue  the  ground  on 
which  an  atuctament  was  Issued.  l>f 
Jarnette  v.  Dreyfus,  166  Ala.  1S8.  51 
S  HZ. 

[d]  Matters  of  warlaaoe^A  plea 
in  abatement  to  an  attachment, 
which  sets  up  only  matters  of  vari- 
ance appearing  from  the  declaration 
and  amdaviC  without  the  aid  of  a 
plea,  may  be  treated  as  a  motion  to 
quash.  Simmons  T.  Simmon*,  66  W. 
Ta.  S5,  48  SB  8S3,  107  AmSR  890.  3 
AnnCaa  184. 

[e]  Cbat  AefsaOast  In  ftttadmunt 
wu  >«t  IsdsMsd  to  plaintiff  Is  not 

£ round  for  a  plea  In  abatement,  but 
I  a  proper  subject  for  a  ploa  in  bar. 
Hall  Commn.  Co.  v.  Crook,  87  Miss. 
445,  40  8  20.  1006. 

/rf]   Moot  Of  failuo  to  Ills  l^a.<— 

Where  defendant  in  an  attachment 
suit  makes  no  plea  to  the  affidavit,  he 
thereby  confesses  the  matters  stated 
therein.  Hill  v.  Bell,  111  Ho.  S5,  19 
8W  9fi9  (fatlure  of  one  of  two  de- 
fendants In  sttacbment  to  flle  plea): 
HuBgrove  v.  Hott.  90  Mo.  107.  t  SW 
214  (failure  to  plead  In  abatement  to 
amended  affidavit);  Await  v.  Schooler, 
(Tex.  Civ.  A.)  128  SW  468. 

13.  Bee  supra  g  1022. 

14.  Teweles  v.  Llns.  98  Wis.  453, 
74  NW  122.  See  also  cases  supra 
next  note. 

[aj  Both  tho  saslgAOT  and  the  a«- 
rigsM  for  the  benellt  of  oreOitors 
may  traverse  the  affidavit  for  an  at- 
tachment In  an  action  against  the 
former.  Teweles  v.  Lins.  98  Wis.  453, 
74  NW  122. 
Jb]  3b  Texas  It  la  held  that  the 
affidavit  for  attachment  is  not  trav- 
ersable for  the  purpose  of  abating 
the  writ  and  vacating  the  lien.  Mal- 
lette  v.  Ft.  Worth  Pharmacy  Co.,  21 
Tex.  Civ.  A.  267,  268.  51  SW  859 
(where  It  Is  eaid:  "That  the  affida- 
vit for  attachment  ta  not  traversable 
for  the  purpose  of  abating  the  writ 
and  vacating  the  Hen  has  been  the 
recognised  rule  in  this  State  since 
the  dedston  in  Cloud  v.  Smith,  1  Tex. 
611.  In  the  latest  case  reatnrmlng  it, 
that  of  Olmbel  v.  Gomprecht,  89  Tex. 
497.  3B  BW  470.  Justice  Brown  says: 
The  validity  of  the  writ  of  attach- 
ment do«s  not  depend  upon  the  truth- 
fulness of  the  allegations  made  In 
the  affidavit  or  the  petition,  hut  upon 
the  complfanee  with  the  statute  in 
maklnc  the  affidavit.'  In  many  Ju- 
rlsdletlons  a  different  and  possibly 
better  rule  prevails,  but  we  must  fol- 
low the  rule  so  early  adopted  and 
long  followed  in  Texas.  Suoaeaaent 
Hen  credltcrs,  in  the  absence  of  fraud 
and  collusion  between  the  prior  at- 
tacher  and  the  debtor,  have  no  rights 
In  this  respect  eupertor  to  those  of 
[he  debtor  himself"). 

15.  Colo. — Midland  Fuel  Co.  v. 
Schuessler,  18  Colo.  A.  386,  71  P 
194. 

Fla. — Reese  v.  Damato.  44  Fla.  683, 
13  8  4S9. 

III. — ^Boggs  V.  BlndskofC,  23  111.  66. 
See  also  iSog&n  v.  Sibley.  67  Ul.  A. 
»79. 

W.  Va. — Miller  v.  Fewsmith  Lum- 
>er    Co.,    48    W.    Va.    828.    86  SEl 

^WIs. — Oallnn  T.  Weil.  116  Wla  236, 
t2  NW  1691. 

See  also  John  Henry  Shoe  Co.  v. 
}llkarson-£10B8  Commn.  Co.,  47  La. 
86<».   17  B  840;  Haseltlne  v. 


Ausherman,  29  Mo.  A.  451;  Rees  V. 
AtMTUsUne,  24  Mo.  A.  671. 

But  compare  U.  S.  Capsule  Co.  v. 
Isaacs.  83  Ind.  A.  533,  66  NB  882 
(holding  that,  where  the  facts  in  the 
affidavit  are  denied  by  an  answer,  the 
answer  la  in  bar  of  the  proceedings 
In  attachment  and  not  In  abatement 
of  the  writ,  and  the  issue  thus  formed 
must  be  tried  together  with  the  Is- 
sues in  the  principal  or  main  action), 

16.  See  generally  Abatement  and 
Revival  [1  Cyo  1801. 

17.  Banks  v.  Hunlu  70  Oa.  741; 
Archer  v.  Claflin,  31  III.  806;  Cran- 
dall  V.  Birge,  61  111.  A.  234;  Hamilton 
V.  McClelland.  33  Mo.  316. 

18.  Banks  v.  Hunt.  70  Oa.  741; 
Foster  v.  Hlgginbotham,  49  Ga.  263; 
Pool  v.  Perdue,  44  Ga.  454;  Irvin  v. 
Howard,  37  Qa.  IS;  Neal  v.  BookOUt, 
30  Ga,  40;  Decatur  Bank  v.  Berry,  8 
Humphr.  (Tenn.)  690;  Sloo  V.  Powell. 
DalL  (Tex.)  467. 

[a]  A  plsa  in  abatement  must  b« 
presented  within  a  tessonahle  tine 
or  It  will  be  deemed  to  have  been 
waived.  Wallace  v.  Gallatin  First 
Nat.  Bank.  96  Tex.  108.  106.  6B  SW 
180  [aff  tav.  A.)  66  SW  892)  (where 
the  plea  in  abatement  was  flled  a  lit- 
tle more  than  three  years  after  an 
answer  consisting  simply  of  a  gen- 
eral  denial,  and  the  court  said:  "We 
are  of  opinion,  however,  that  the 
Court  of  Civil  Appeals  was  fully  Jue- 
tlfled  by  the  facts  In  holding  that 
the  length  of  time  which  elapsed  be- 
tween the  appearance  of  the  defend- 
ant In  this  case  and  the  filing  of  the 
plea  In  abatement  was  so  great  as  to 
constitute  of  itself  a  waiver  of  the 
alleged  defect  In  the  bond.  Such  ob- 
jection should  be  presented  with  rea- 
sonable diligence,  for  a  failure  to  do  so 
would  work  many  Inconveniences  and 
embarrassments  in  the  prosecution 
of  suits  in  the  courts,  and  it  muat  he 
held  that  BO  great  delay  operates  to 
bar  the  defendant  from  interposing 
an  objection  of  this  character"). 

[b]  After  appsaraaos  and  motion 
to  auash. — The  alleged  grounds  for 
attachment  could  not  be  traverned  by 
a  plea  in  abatement  after  an  ineffec- 
tual motion  to  quash  and  an  appear- 
ance in  the  suit.  Lindaley  v.  Malone, 
23  Pa.  24 

[c]  After  eoirtlBnaaoe.— A  general 
Imparlance  being  nothing  more  than 
a  continuance,  a  plea  in  abatement 
denying  the  facts  stated  In  the  affida- 
vit, bang  for  matter  which  existed 
before  the  continuance,  comes  too 
late  after  such  imparlsnce.  Archer 
V.  Claflin,  81  111.  306. 

[d]  irpon  sppearanos  and  replsvy 
of  property. — Defendant  in  an  action 
commenced  by  attachment  la  entitled 
to  his  plea  in  abatement  upon  his 
appearing  and  replevying  the  at- 
tRChedproperty.  Cfhambers  V.  Haley, 
Peck  (Tenn.  )  169. 

[e]  An  application  to  remoro  a 
oauM  to  the  federal  oonrt  Is  not  such 
an  appearance  as  will  debar  defend- 
ants of  the  right  to  put  In  issue  the 
grounds  of  the  attachment.  Freld- 
lander  v.  Pollock,  6  Coldw.  (Tenn.) 
490.  See  also  Corbltt  v.  Delaware 
Farmers'  Bank,  114  Fed.  602  (where 
the  court,  in  administering  the  At- 
tachment Law  of  Virginia,  held  that 
the  removal  of  a  clause  from  the 
state  to  the  federal  court  did  not  pre- 
vent defendant  from  moving  to  abate 
the  attachment). 

[f1  After  an  affidavit  has  besn 
amsadsd,  defendant  should  be  given 
an  opportunity  to  plead  in  abatement 
to  it   Archer  v.  Claflin,  31  III.  806. 


[g1  BlgHt  to  flle  other  plsas  tend- 
ing to  destroy  attachmsnt. — As  long 
as  it  Is  open  to  defendant  to  file  the 
plea  in  abatement  prescribed  by  Code 
(1907)  i  2964,  permitting  an  attach- 
ment Issued  without  affidavit  and 
bond  to  be  abated  on  defendant's 
pleas,  filed  within  the  first  three  days 
of  the  return  term,  he  may  also  file 
other  pleas  having  the  effect  of  de- 
stroying the  writ,  provided  he  haa 
not  already  pleaded  or  otherwise 
challenged  the  validity  of  the  lien, 
in  which  case  the  case  stands  for 
trial  upon  the  day  set  by  the  clerk, 
pursuant  to  I  6348,  and  cannot  be 
called  before  that  day,  except  by  con- 
sent. Oliver  v.  Kinney,  173  Ala.  693, 
56  S  203. 

[h]  Whezs  defaadant  la.  atlaolu 
sent  haa  exospted  to  tho  snffioieaor 

of  plaintiff's  affidavttt  and  the  excep- 
tion has  been  sustained  and  the  at- 
tachment dissolved,  he  cannot  then 
plead  in  abatement.  Delano  v.  Ken- 
nedy, 6  Ark.  457. 

[11  ■▼ea  aftar  ho  has  ctvsm  bond 
to  iMoaa*  tha  pronerty  defendant  may 
plead  the  want  of  a  sufficient  attach- 
ment bond  as  matter  of  abatement. 
Delano  v.  Kennedy,  6  Ark.  457. 

[j]  A  plea  la  aoatamsat  is  too  lato 
when  filed  In  the  circuit  court  after 
an  appeal  from  the  Justice's  court. 
Tlgret  V.  Walker,  8  Tenn.  Civ.  A. 
667. 

[k]  In  Alabama  a  plea  in  abate- 
ment, queatloninK  the  existence  of 
the  ground  on  which  an  attachment 
was  sued  out,  which  was  not  flled  for 
more  than  a  year  after  defendant  had 
replevied  the  property,  was  not  filed 
in  time,  under  Code  (1907)  f  6347; 
Code  p  1520  rule  No.  12,  and  the  court 
could  properly  refuse  to  consider  It 
Wilson  V.  CaUan,  9  Ala.  A.  266.  68  S 
27. 

[II  In  niiaols  a  plea  to  the  affida- 
vit for  an  attachment  of  a  dilatory 
character  should  be  Interposed  at  the 
first  term,  provided  the  declaration  Is 
filed  at  least  ten  days  before  the  com- 
mencement of  such  term.  Archer  v. 
Clafiln,  31  Til.  306;  Crandall  v.  Birge, 
61  111.  A.  234. 

[ml  m  Wssonzl,  where  a  suit  In 
attachment  la  brought  upon  a  demand 
not  yet  due,  a  plea  in  abatement  to 
the  affidavit  must  be  filed  within  the 
first  two  or  the  first  six  days  of  the 
return  term  as  the  case  may  be. 
Hamilton  v.  McClelland,  38  Mo.  816. 

[nl  Wis.  Bt.  R  ST45  gives  the  right 
of  traverse  to  defendant  If  he  exer- 
cises It  within  ten  days  aftM-  notice 
of  the  issue  of  a  writ  of  attaohment 
against  his  property,  or  wtthln  a  time 
in  which  he  may  answer  the  com- 
plaint in  the  action.  Braunsdorf  v. 
Fellner,  69  Wis.  334,  84  NW  121. 

19.  Meggs  V.  Shaffer,  Hard.  (Ky.) 
66:  Malone  v.  Lindsley,  1  Phlla,  (Pa.j 
288;  Gardner  v.  James,  6  R.  X.  836. 
Contra  Kennedy  v.  Mitchell,  4  Fla. 
457  (holding  that  defendant  may  be 
allowed  to  plead  in  abatement  to  an 
attachment  at  any  time  during  the 
proceedings,  as  well  after  as  taetbre 
his  plea  to  the  merits). 

[a]  la  Texas  Rev.  St  art  1262, 
which  provides  that  a  defendant  in 
his  anawer,  may  plead  as  many  mat- 
ters as  necessary  for  his  defense  and 
pertinent  to  the  cause,  provided  he 
Bhall  file  them  at  the  same  time,  and 
In  due  order  of  pleading,  refers  to 
pleas  Interposed  to  plalntifTs  right  of 
recovery,  and  does  not  prevent  a 
defendant  against  whom  an  attach- 
ment has  been  issued  from  filing  a 
plea  in  abatement  to  the  writ  of  at- 


Digitized  by 


Google 


460  [6C.J.] 


ATTACHMENT 


[§§  1065-1066 


that  pleading  in  bar  before  a  plea  in  abatement  is 
disposed  of  does  not  waive  the  plea  in  abate- 
ment." 

1066]   c.  BeaniBites  and  Bnfficiency  of  Plea— 


(1)  In  General  A  plea  in  abatement  of  an  attach- 
ment should  be  framed  with  accuracy  and  preeisim 
and  be  certain  to  every  intent.^^  It  should  pat  in 
issae  all  the  material  allegations  of  the  affidavit" 


tachment,  on  the  ground  that  the 
sureties  on  the  attachment  bond  are 
not  solvent,  subsequent  to  the  flllng 
of  a  plea  to  the  merits.  Wallace  v. 
Oallafin  Flrat  Nat  Bank.  95  Tex.  108. 
65  SW  180_[aff  on  other  grounds  (Civ. 
A.)  65  8W  t9»,  foil  Drake  v.  Bran- 
der,  8  Tex.  S61.  and  overr  so  Car  as 
In  conQlct  with  the  above  holding 
Hart  V.  Kanady,  33  Tex.  720].  In 
this  case  the  court  of  civil  appeals 
held,  following  Hart  v.  Kanady,  su- 
pra, that  the  plea  in  abatement  could 
not  be  filed  after  pleading  to  the  mer- 
Its,  and  the  affirmance  was  on  the 
ground  that,  although  this  holding  of 
the  lower  court  was  not  correct,  the 
lapse  of  time  before  filing  the  plea 
had  been  so  great  as  to  constitute  a 
waiver  of  the  alleged  defect  In  the 
bond  so  that  the  conclusion  reached 
by  the  court  of  civil  appeals  that 
the  plea  could  not  be  sustained  was 
proper. 

[b]  Veownitv  for  flUng  pleas  at 
nles  before  right  to  plead  In  abate- 
ment Is  lost^— If  defendant  desires  to 
avail  himself  of  the  provision  of  W. 
Va.  Code  c  12K  j  21,  which  permits  a 
plea  In  abatement  and  In  bar  at  the 
same  time,  be  must  file  his  pleas  at 
rules  before  his  right  to  plead  In 
abatement  is  lost,  ana  he  cannot  plead 
In  abatement  under  said  statute  or 
the  general  law  after  be  has  pleaded 
In  bar,  or  after  an  office  Judgment  has 
been  confirmed  against  him.  t}e]a- 
plaln  V.  Armstrong,  21  W.  Va.  211. 

[c1  Fleas  lUed  at  same  tlme^In 
Rhode  Island  a  plea  In  abatement  Is 
not  waived  by  filing  at  the  same 
time,  but  subsequently  In  order,  a 
plea  to  the  merits  or  an  affldavit  of 
merits  In  compliance  with  a  rule  of 
court;  but  a  plea  to  the  merits  first 
In  order  filed  Is  a  waiver  of  all  subse- 
quent pleas  in  abatement,  the  gen- 
eral rule  of  practice  Jn  this  re- 
spect not  being  varied  by  the  local 
practice.  Gardner  v.  James,  6  R.  I. 
235. 

80.  Parker  v.  Brady,  56  Ga,  372; 
Hawkins  v.  Albright,  70  til.  87;  Bates 
V.  Crow,  57  Miss.  676;  Coomba 
Commn.  Co.  v.  Block.  130  Mo.  668.  32 
SW  1139  (reviewing  earlier  cases 
where  a  contrary  rule  was  followed). 
Contra  Blue  Grass  Canning  Co.  v. 
Wardman,  103  Tenn.  179.  62  SW  137; 
Waggoner  St.  John,  10  Helsk. 
(Tenn.)  603. 

[a]  VbsB  a  itfea  In  alMtannrt  Is 
oTemUel  on  demurrer  or  stricken 
out.  It  Is  no  waiver  of  the  benefit  of 
such  plea  to  plead  to  the  merits. 
Chambers  v.  Haley,  Peck.  (Tenn.) 
1S9. 

ai.  Clark  V.  Latham,  25  Ark.  IS; 
Mandel  v.  Peet,  18  Ark.  236. 

[a]  ZUnstration. — A  plea  In  abate- 
ment denying  that  the  bond  was  ap- 

firoved  by  the  clerk  before  It  was 
Bsued  was  not  sufficient  as  It  should 
have  described  the  bond  as  the  at- 
tachment bond.  Clark  v.  latbam,  2S 
Ark.  16. 

[b]  WlMM  «h«  dealat  of  tlM 
ITToaiiaa  of  attaelunent  Is  defeotlTe, 

It  Is  proper  to  sustain  the  writ. 
Reynolds  v.  Wright.  38  8W  861,  39 
SW  424,  IS  Kyli  1017. 

[c]  Vwdenn  of  baakraptey  pro- 
ostfllnfi  ift  plea  In  abatement  on 
the  ground  of  the  pendency  of  bank- 
ruptcy proceedings  should  aver  that 
such  proceedings  were  pending  at  the 
time  of  the  plea  pleaded.  Lewis  v. 
Higglns,  52  Md.  614. 

[d]  Oravlmr  oyer  of  attacbment, 
aSdavlt,  or  bond<— (1)  In  Alabama  it 
has  been  held  that  a  plea  in  abate- 
ment to  an  attachment,  and  to  the 
affldavlt  or  bond  on  which  It  Is  found- 
ed, must  crave  oyer  of  them  and  set 
them  out  (Richards  v.  Bestor,  90  Ala. 
353,  8  S  SO;  Tommey  v.  Gamble,  66 


Ala.  469;  Garner  v.  Johnson,  22  Ala. 
494;  Goldstlcker  v.  Stetson,  21  Ala. 
404;  Banks  v.  Lewis,  4  Ala.  699:  Find- 
lay  V.  Prultt.  9  Port  (Ala.)  19S),  (2> 
so  that  the  court  will  be  able  to  Judge 
whether  the  objection  is  sustained 
(Gamer  v.  Johnson,  22  Ala.  494; 
Banks  V.  Lewis.  4  Ala.  599),  (3)  and 
for  failure  so  to  do  the  plea  will  be 
demurrable  (Tommey  v.  Gamble,  66 
Ala.  469;  Goldstlcker  Stetson.  21 
Ala.  404). 

S9L  Colo. — Wehle  v.  Kerbs,  6  Colo. 
167;  Midland  Fuel  Co.  V.  Schuessler, 
18  Colo.  A.  386,  71  P  894. 

Fia.-~Reeee  v.  I>amato,  44  Fla.  683, 
33  S  459. 

III. — McFarland  v.  Clayrfool.  128 
111.  397,  21  NE  587:  Walker  v.  Welch, 
13  111.  674;  Lord  v.  Babel,  16  111.  A. 
434. 

Miss.- — Ross  v.  Fowler,  42  Miss.  293; 
James  v.  Dowell.  16  Miss.  333;  Gar- 
rett V.  TInnen,  8  Miss.  465. 

Mo. — Cayce  v.  Ragsdale,  17  Ho.  32; 
Sauerweln  v,  Renard  Champagne  Co., 
68  Mo.  A.  29;  Houston  v.  Woolley,  37 
Mo.  A.  15. 

Or. — Bowman  v.  Wade,  54  Or.  847, 
103  P  72;  Watson  v.  Loewenberg.  34 
Or.  328.  66  P  289. 

S.  D. — Lindqulst  v.  Johnson.  12  8. 
D.  486,  81  NW  900. 

Tenn. — Robeson  v.  Hunter,  90  Tenn. 
242,  16  SW  466:  Cooke  v.  Richard^ 
11  Helsk.  711;  IQepper  v.  Powell,  1 
Helsk.  503;  Cain  v.  JiennlngB.  3  Tenn. 
Ch.  131. 

Wis. — Armstrong  v.  Blodgett,  33 
Wis.  284. 

[a]  nireot  and  explloit  denlaL— 

The  denial  of  the  grounds  of  attach- 
ment alleged  In  the  affidavit  for  at- 
tachment should  be  as  direct  and 
explicit  as  would  be  necessary  In  the 
case  of  an  answer  to  a  complaint. 
Bowman  v.  Wade,  54  Or.  847,  105  P 
72. 

[b]  Oeasral  dealsL — ^A  plea  tra- 
versing plalntlfTs  affidavit  need  not 
deny  specifically  and  separately  each 
fact  stated  by  plalntlfTs  affidavit, 
but  a  general  denial  In  the  usual 
form  will  be  sufficient.  Ross  v.  Fow- 
ler, 42  Miss.  293:  Armstrong  v.  Blod- 
gett, 33  Wis.  284  (holding  that  an 
answer  saying  that  each  and  every 
allegation  In  the  affidavit  la  untrue 
and  was  untrue  at  the  time  said  affi- 
davit was  made,  and  denying  the  ex- 
istence at  the  time  the  affidavit  was 
made  of  any  or  all  material  &cts 
stated  therein,  was  good). 

[c]  A  denial  la  the  preaeat  tease 
of  the  existence  of  the  ground  for 
attachment  Is  sufficient,  as  it  relates 
retrospectively  to  the  time  when  the 
affidavit  for  the  attachment  was 
made.  Park  v.  Armstrong,  9  S.  D. 
269,  68  NW  739;  Finch  v.  Armstrong, 
9  S.  D.  255,  68  NW  740.  But  com- 
pare McFarland  v.  Claypool.  128  III. 
397,  21  NE  587  Infra  this  note. 

[d]  Denial  of  ladebtedaess^De- 
fendant's  affidavit  that  he  was  not, 
at  the  time  plalntlfTs  attachment  af- 
fidavit was  filed.  Indebted  to  plaintiff 
in  the  sum  demanded,  or  any  part 
thereof,  tenders  a  proper  traverse  of 
the  attachment  affidavit  as  to  the 
debt  or  sum  demanded,  as  authorized 
by  Rev,  St.  S  1656.  Weston  v.  Jones, 
41  Fla.  188,  25  S  888. 

[e]  WlMM  a  Mtttfaw  to  rnaoT*  an 
attaohmmt  dnM  the  truth  of  the 
grounds  on  which  the  attachment  was 
Issued,  and  prayed  that  such  petition 
be  considered  a  traverse  of  the  truth 
of  the  grounds  for  attachment,  there 
was  no  error  In  holding  that  such 
denial  was  a  traverse  within  Civ. 
Code  S  4560,  providing  that  In  all 
cases  of  attacbment  defendant  may 
traverse  the  truth  of  the  affidavli. 
Cooley  V.  Abb^,  111  Ga.  439.  »  8E 

,  786. 


[fl  A  pl«»  tbat  defeadaat  amr 
abaooaded,  this  being  alleged  u  a 

fTound  for  the  attachment,  la  a  pita 
n  abatement.    Manta  v.  Hendley,  1 
Hen.  ft  M.  <18  Ta.)  308. 

[g]  Whmf  tba  attaobm— t  Is  watl 
o«t  oB  tlw  nooBd  of  BOBresltaM 
a  plea  In  abatement  should  allege 
residence  at  the  time  the  attacbmeot 
was  sued  out.  Tlgret  v.  Walker,  1 
Tenn.  Civ.  A.  567. 

[h]  The  denials  in  defamdaat^  a» 
swer  In  the  principal  suit  cannot  be 
relied  on  to  put  In  Issue  the  allefi- 
tlons  of  the  affidavit.  Midland  Fuel  Co, 
V.  Schuessler.  18  Colo.  A.  386.  71  P  8St 

[1]  Denial  by  one  of  Joint  defofl- 
aats. — ^Where  the  affidavit  charges 
two  defendants  Jointly  with  th« 
fraudulent  disposition  of  tbeir  prop- 
erty, a  traverse  by  one  defendant 
whose  property  has  been  attached, 
denying  the  existence  of  the  Ktoiindt 
of  attachment  as  to  her  indlvtdiully. 
Is  a  sufficient  denial  of  the  affidavit 
to  warrant  a  dissolution  of  the  at- 
tachment. Cottrell  V.  Hatheway,  lit 
Mich.  619.  66  NW  696. 

[J]  ntv^l^,_A  plea  in  abate- 
ment of  an  attachment  allecing  tint 
the  bond  for  costs  flled  In  the  suit 
describes  the  action  as  one  of  debt, 
whereas  It  Is  an  action  of  debt  by 
attachment.  Is  frivolous.  Ifand^  t, 
Peet.  18  Ark.  236. 

[k]    BenUls  held  IssidKotsat^(l) 
An  allegation  tn  an  attachment  alO- 
davit,  dated  December  8.  that  defend- 
ant Is  about  to  transfer  his  propertr 
In  fraud  of  creditors  Is  not  put  to 
Issue  by  a  traverse  made  on  Decetn- 
ber    19,    denying   that   defendant  is 
about  to  do  BO.    Midland  Fuel  Co.  r. 
Schuessler,  18  Colo.  A.  386,  71  F  B9L 
(2)  Where  an  affidavit  In  attachment 
alleged  that  defendant  on  a.  certain 
date  was  and  Is  Indebted  In  a  certaia 
sum,  that  affiant  had  reason  to  be- 
lieve that  he  would  fraudulently  part 
with   his  property  before  Judgment 
could  be  obtained  aaalnst  nim.  and 
that  he  was  fraudulently  dl^oslng 
of  his  property,  a  traverse  affidavit 
filed  by  defendant  setting  forth  that 
be  did  not  Intend  to  fraudulently  part 
with  his  property,  nor  contemplate 
such  an  act,  and   that   he   was  not 
fraudulently  disposing  of  It,  was  In- 
sufficient, as  It  did  not  traverse  th« 
averment  In  the  attachment  affidavit 
that  plaintift  had  reason  to  believe 
that  be  was  disposing  of  his  prop- 
erty.   Reese  v.  Damato.  44  F1&.  6K1. 
33  8  459.     (3)  A  plea  which  denied 
In  the  present  tense  the  doln^  within 
two  years  of  those  acts  which  were 
relied  upon  as  the  grounds  of  attach- 
ment was  Insufficient,  as  It  covered 
only   the    two   years   preceding  the 
time  of  filing,  or  at  most  the  two 
years  preceding  the  day  on  whldi  it 
was  sworn  to,     McFarland  v.  Clay- 
poo!,  128  111.  397,  21  NE  587.     (4)  A 
plea  in  an  attachment  founded  on  aa 
affidavit  that  defendant  was  remov- 
ing, and  about  to  remove,  his  proper- 
ty from  the  state,  to  the  Injury,  etc 
was  defective  where  It  averred  mere- 
ly  that  he  was  not   removing  not 
about  removing  his  property.  Walker 
V.  Welch.  13  111.  674.    (5)  Where  the 
affidavit  stated  that  defendant 
about  to  remove  his  property  fraa 
said    county  .  .  .  and    refuses  and 
neglects  to  pay  or  secure  the  par* 
ment  of  the  debt,  with  Intent  to  de- 
fraud his  creditors,"   a  denial  tliat 
defendant  was  at>out  to  remove  Us 
property  from  the  county  with  loteat 
to  defraud  his  creditors  or  that  be 
was  Indebted  to  the  plaintiff  tn  aay 
sum  was  held  to  be  not  as  broad  as 
the  charge.    Stock  v.  Reynolds.  IH 
Mich.  366,  80  NW  289.     (6)  A 
purporting  to  be  a  plea  In  abatemeaifc 
which  alleges  that  defendant  in  at- 
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and  specify  the  defeets  complained  of."  It  should 
also  pray  that  the  attachment  be  qnaghed,'*  and 
properly  coneludea  to  the  eountry.*' 

[il067J  (8)  Varificatton— (a)  Keoesfity.  In 
some  jnrisdietions  the  plea  or  answer  denying  the 
^ands  of  attachment  as  set  forth  in  the  affidavit 
most  be  verified  by  proper  oath.'"  In  other  juris- 
dietions,  however,  it  is  held  not  neeessary  that  the 
traverse  to  the  truth  of  the  affidavit  which  is 
the  foondi^on  of  the  attaefament  should  be  sworn 
to." 

1068]  (b)  Bennfsites  and  Sufficiency.  An  af- 
fidavit verifying  a  plea  in  abatement  must  be  posi- 
tive as  to  the  truth  of  the  facts  contained  in  the 
plea,  and  should  leave  nothing  to  be  concluded  by 
inference  or  intendment."  The  verifieation  may  be 
made  by  defendant's  attorney .** 

[(  1069]  d.  Amendment  of  Plea.  A  plea  in 
abatement  may  be  amended  in  matter  of  form  after 
it  is  filed;'"  but  it  has  been  held  that  an  amend- 
ment should  not  be  permitted  after  a  demurrer  to 


the  plea  has  been  snstained.'^ 
H  1070]  e.  Withdzawal  or  Abmdonmflitt  of  Plea. 

Where  a  plea  in  abatement  entered  to  an  action 
commenced  by  attachment  is  withdrawn  after  re- 
turn of  process  duly  served,  the  lien  of  the  attach- 
ment remains  in  full  force.''  It  is  usually  con- 
sidered that  a  plea  in  abatement  is  not  waived  or 
abandoned  by  pleading  to  the  merite  before  it  is 
disposed  of.*' 

1071]  f.  SimiUter  or  BepUcation  to  Plea.  If 
the  ground  of  the  attachment  is  denied  by  a  nega- 
tive plea,  plaintiff  has  the  right,  although  it  may  not 
be  his  duty,  to  signify  his  acceptance  of  the  issue 
tendered  by  the  plea,  and  this  acceptance  may  be 
signified  at  law  by  a  similiter  and  in  equity  by 
a  replication  in  the  nature  of  a  similiter.'* 

[$  1072]  g.  Issues.  Upon  a  plea  in  abatement 
or  traversing  the  grounds  of  the  attachment,  the 
sole  issue  to  be  decided  is  as  to  the  existence  of 
the  facts  asserted  by  plaintiff's  affidavit  as  grounds 
of  attachment  and  denied  by  defendant,"'  and  the 


tsuhment  was  not  served  with  proc- 
ess In  the  county  where  the  attach- 
ment was  levied,  may  be  disre^rded 
at  frivolous  where  there  was  no  at- 
tempt to  obtain  a  personal  Judgrment. 
and  the  attachment  was  based  on  the 
Donresldence  of  detendant.  Southern 
California  Prult  Exch.  v.  Stamm.  9 
N.  M.  54  P  345.    (7)  Where,  in 

an  action  aKainat  a  forelgrn  corpora- 
tion, the  officer's  return  showed  serv- 
ice by  attachment  of  boots  and  shoes 
as  mfendanfs  property,  a  plea  al- 
tering that  no  other  service  and  no 
other  attachment  had  been  made,  and 
that  "defendant  had  not  at  the  time 
when  said  attachment  was  made  and 
has  not  since  had  any  right,  title  or 
Interest  in  or  to  any  of  the  property 
attached."  was  Insufficient.  In  that  ft 
did  not  exclude  the  possibility  that 
the  property  was  In  defendant's  pos- 
sessfon  under  circumstances  that 
made  It  attachable  as  Its  property. 
American  Oak  Leather  Co.  v.  Evans, 
etc,  Co..  70  Vt.  118.  39  A  633. 

88.  Mohr  V.  Chaffe,  75  Ala.  387; 
Pltxalmmons  v.  Howard.  69  Ala.  690. 

[a]  Visa  vroperlT  raislaff  qneetioa 
of  Tarlaaoe. — A  plea  which  stated 
that  the  writ  should  be  abated  be> 
cause  the  summons  was  not  In  due 
form  of  law.  in  this,  that  by  said 
writ  defendant  was  required  to  an- 
swer to  plaintiff  In  the  court  to  be 
heJd  on  the  third  Tuesday  of  October, 
and  in  the  summons  defendant  was 
required  to  answer  to  plaintiff  at  the 
court  to  be  held  on  the  third  Tuesday 
of  AUffuat,  was  a  good  plea  and  prop- 
erly raised  the  question  of  variance 
between  the  writ  and  summona 
Kenlaton  v.  Chesley,  62  H.  H.  664. 

ftC  Manti  T.  Rendley,  2  Hen.  ft  M. 
f  IS  Va.)  SeS.  See  also  King  v.  Bucks, 
11  Ala.  217. 

[a]  "Wliere  tiu  deolaratloa  1>  a 
neuiwij  part  of  the  writ,  a  plea  in 
abatement    may    conclude    with  a 

grayer    of    judgment    of    the  writ, 
rlgham  v.  Este.  2  Pick.  (Mass.)  420 
[clt  Ilsley  V.  Stubbs.  6  Mass.  280]. 

[b]  Fraylag  Judgment  both  of 
deolarattoa  and  wxlt^-r-A  plea  in 
abatement  In  a  suit  begun  by  attach- 
ment la  not  bad  on  demurrer  because 
It  prays  JudKment  both  of  the  decla- 
ration and  writ,  the  matter  set  up  in 
the  plea  being  to  the  entire  proceed- 
liiKa.  and  not  to  so  much  only  as  Is 
a  proceeding  In  rem.  Edmondson  v. 
Carnall.  17  Ark.  284. 

aa.  Rldgway  v.  Smith,  17  III.  S3; 
Boon  V.  Rahl,  1  Helsk.  (Tenn.)  12. 

SS.  Ind. — Bradley  v.  State  Bank, 
20  Ind.  528.  But  see  Excelsior  Fork 
Co.  V.  r.ukens.  38  Ind.  438  [foil  Mc- 
Gulrk  V.  Cummings,  64  Ind.  246] 
(holdlngr  that  an  answer  denying  the 
exlatence  of  the  ground  of  attach- 
ment tieins  in  bar  of  the  attainment 


proceeding,  and  not  In  abatement  of 
the  writ,  need  not  be  sworn  to). 

Ky. — Brewer  v.  Spalding,  11  KyL 
307. 

Mo. — Irwln  v.  Evans,  92  Mo.  472. 
4  SW  693;  Sharkey  v.  WlUlems,  20 
Mo.  A.  681. 

Tenn. — Wrompelmelr  v.  Hoses,  S 
BaxL  467;  Trabue  T.  Hlgden,  4  Coldw. 
620 :  Selfrled  v.  People's  Bank,  2 
Tenn.  Ch.  17. 

Tex. — Chevallier  v.  WilllamB,  2  Tex. 
289. 

Wis. — ^Braunadorf  v.  Fellner,  69 
Wis.  3S4.  34  NW  121;  Howitt  v.  Blod- 
gett.  61  Wis.  876,  21  292. 

▼erlfloatlOB  of  pleadlaga  geaerallr 

see  Pleading  [31  <^c  626j. 

{a]  ZUnstratlon. — In  an  action  on 
notes  In  which  an  attachment  was 
obtained  at  the  institution  of  the  suit, 
based  on  an  allegation  that  defend- 
ant was  about  to  sell  his  property 
subject  to  execution  with  fraudulent 
intent,  the  answers  to  the  attach- 
ment, if  In  abatement,  should  have 
been  verified  In  accordance  with  Rev. 
St.  (1843)  p  706  S  200.  which  Is  Ju- 
dicially Incorporated  into  the  code  of 
1862  to  supply  an  omission.  Bradley 
V.  State  Bank,  20  Ind.  528. 

[bl  Waiver  of  veiUoatlOBi.^— Such 
requirement  may  be  waived  by  fail- 
ure to  make  the  objection  before  go- 
ing to  trial.  Bradley  v.  State  Bank, 
20  Ind.  628;  Wilson  v.  Elfler.  7  Coldw. 
(Tenn.)  81:  Braunsdorf  v.  Fellner.  69 
Wis.  334.  34  NW  121.  See  also  KIrby 
v.  Corning.  64  Wla  699,  12  NW  69. 

27.  Ousts  T.  Seabrook,  47  Oa.  869; 
Ripley  T.  Astec  Mln.  Co.,  S  N.  M.  41S, 
28  P  772. 

98.  Wrompelmelr  v.  Hoses,  8 
Baxt.  (Tenn.)  467. 

[a]  Vertfloatioa  upon  the  "kiunrt- 
edge  Information  asd  bMlef"  of  af- 
fiant Is  InsufQcient.  Wrompelmelr  v. 
Mosea,  3  Baxt.  (Tenn.)  467. 

rb]  Bedtal  of  knowledge  of  the 
facts  or  means  of  knowledge. — A  ver- 
ification to  a  plea  In  abatement  of  an 
attachment  in  the  following  lan- 
guage :  "This  affiant,  attorney  for 
the  defendant,  upon  his  oath,  says 
that  the  allegations  contained  In  the 
foregoing  plea  are  true."  Is  sufficient. 
It  is  not  necessary  for  affiant  to  set 
out  and  show  that  he  has  a  knowl- 
edge of  the  facts  stated  or  the  means 
of  his  knowledfre.  Irwln  v,  Evans,  92 
Mo.  472,  4  SW  693.  See  also  Brauns- 
dorf v.  Fellner.  69  Wis.  334,  34  NW 
121  (holding  that,  where  a  traversed 
fact  is  neceaaarlly  within  defendant's 
knowledge,  a  verification  that  defend- 
ant "has  read  the  foregoing  special 
answer,  and  that  the  same  Is  true," 
Is  sufficient  without  adding  thereto 
the  words  "of  his  own  knowledge"). 

9t.  Irwin  v.  Evans,  92  Ho.  472,  4 
SW  698  (holding  that  a  plea  tn  abate- 


ment in  an  attachment  suit,  verified 
by  an  attorney  for  defendant,  will 
be  sufficient  where  the  record  shows 
that  the  afHant  was  defendant's  at- 
torney, although  It  Is  not  so  stated  in 
the  plea). 

ao.  Trabue  v.  Hlgden,  4  Coldw. 
(Tenn.)  620.  See  also  Logan  v.  Sib- 
ley, 67  111.  A.  579. 

[a]  Slsoretloa  of  oonrt,^ — Ijeave  to 
amend  the  traverse  of  an  attachment 
affidavit  Is  discretionary,  and,  where 
the  grounds  of  the  court's  refusal  do 
not  appear,  error  cannot  be  declared. 
Hldland  Fuel  Co.  v,  Schuessler,  18 
Colo.  A.  386.  71  P  894. 

31.  Llvengood  v.  Shaw,  10  Ho.  273. 
But  compare  Cayce  v.  Ragsdale,  17 
Mo.  82  (holding  that  where  defendant 
in  his  plea,  traversing  affidavits  upon 
which  an  attachment  had  been  issued, 
omitted  the  word  "not."  It  was  error 
to  refuse  to  allow  him  to  amend  after 
a  demurrer  had  been  sustained). 

32.  Cnafiln  v.  Sylvester.  99  Mo.  276, 
12  SW  608. 

33.  Parker  v.  Brady,  66  Ga.  372; 
Hawkins  v.  Albright,  70  111.  87;  Bates 
v.  Crow.  67  Miss.  676:  Chattanooga 
Third  Nat  Bank  v.  Foster.  90  Tenn. 
786.  18  SW  267.  See  Smith  v.  Cro- 
mer, 66  Miss.  167,  6  S  619.  AlUer  In 
Mississippi  prior  to  the  act  of  1878. 
Iiewenthall  v.  Mississippi  Mills,  66 
Miss.  101. 

[a]  After  Oemnrrer  sustained^ 
Where  defendant  pleads  to  the  mer- 
its, after  a  demurrer  to  his  pleas  In 
abatement  has  been  sustained,  he  ts 
deemed  to  have  abandoned  the  latter. 
(Turran  v.  W.  W.  Kendall  Boot,  eto^ 
Co.,  8  N.  H.  417,  45  P  1120. 

84.  Cheatham  v.  Pearce,  89  Tenn. 
668,  16  SW  1080. 

[a]  xepUoatlon  to  plea  of  pea- 
dencT  of  former  sult^— Where  the 
pendency  of  a  former  suit,  founded 
on  the  same  cause  of  action,  is  plead- 
ed In  abatement  of  an  attachment 
suit.  It  is  good  matter  for  replication 
to  the  plea  that  the  former  attach- 
ment was  IsRucd  by  a  person  who 
was  not  a  regular  deputy  clerk  and 
had  no  authority  to  Issue  it.  Mln- 
nlece  v.  Jeter.  66  Ala.  S22. 

35.  Ata.— PItard  v.  HcDowell,  < 
Ala.  A.  236,  60  8  666. 

Ga. — Baldwin  v.  Rodgers,  74  Ga. 
816. 

III. — Schwabacker  v.  Rush.  81  III. 
810:  House  v.  Hamilton,  43  HI.  186. 

Miss. — Roach  v.  Brannon,  67  Miss. 
490;  Cocke  v.  Kuykendall.  41  Miss. 
66;  Groves  v.  Bailey,  24  Miss.  688; 
Funk  V.  McCulIough.  24  Miss.  481. 

Mo. — Sauer  v.  Behr,  49  Mo.  A.  86. 

N.  M. — Ripley  v.  Astec  Mln.  Co.,  6 
N,  M.  415,  28  P  778. 

Wis. — ^Tewoles  v.  LIns,  98  Wis.  462, 
74  NW  122:  Eureka  Steam  Heating 
Co.  T.  Sloteman.  67  Wis.  118,  SO  NW 
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merits  of  plaintiff's  case  are  not  a  proper  sabjeet 
of  inquiry."* 

[)  1073]  lu  Evidence— (1)  Burden  of  Proof. 
Where  the  facts  set  out  in  the  attaehment  aflSdavit 
are  properly  put  in  issue  the  burden  of  proof  rests 
upon  plaintiff  to  prove  the  existence  of  the  facts 
as  alleged^'  by  a  preponderance  of  eTidenoe." 

[i  10741  (2)  AdmissibiUty.  Upon  the  trial  of 
the  issue  formed  by  a  plea  in  abatement  or  traverse 
of  the  grounds  of  the  attachment,  the  evidence 


admiBsibie  is  confined  on  the  part  of  defendant  to 
matters  tending  to  snstain  the  allegations  of  his 
plea  or  traverse,  and  on  the  part  of  plaintiff  to 
matters  tending  to  sustain  the  ^unds  originally 
alleged  in  his  affidavit  for  the  issue  of  siuh  at- 
taehment** 

[i  1076]    (S)  Waight  and  Svffieiouey .«  Tha 

rights  of  the  parties  are  to  be  determined  aeeori- 
ing  to  the  preponderance  of  the  evidenee/^  and  it 
is  not  necessary  that  the  existence  of  the  groDud 


211;  Littlejohn  v.  Jacoba,  6S  WIb.  600, 
29  NW  545;  MHler  v,  McNalr,  65  Wis. 
4S2.  27  NW  3:t3;  Davidson  v.  Hack«tt. 
4&  Wis.  186,  5  NW  469. 

[a]  ir*lUi*r  tb*  b«U«f  of  vlalatur 
no*  Um  cxoubOb  of  saoli  b«ltof  have 
anythtnc  to  do  with  the  rightfulness 
of  the  Issue  of  an  attachment  and 
are  not  In  Issue  upon  a  plea  In  abate- 
ment or  traverse  of  the  Kround& 
Roach  V.  Brannon,  57  Miss.  190;  Di- 
der  V.  Courtney,  7  Mo.  EOO:  Davidson 
v.  Hackett,  49  Wis.  186.  5  NW  459. 
But  compare  ChenauU  v.  Chapron,  & 
Mo.  43S  (holdInK  that  a  plea  In  abate- 
ment, flled  under  the  act  of  1837, 
amendatory  to  the  Attachment  Law, 
puts  In  Issue  not  only  the  belief  of 
the  creditor  in  the  existence  of  the 
facts  sworn  to  by  him  in  the  affidavit 
for  attachment  but  also  the  existence 
of  the  facts  themselves). 

36.  Chouteau  v.  Boughton,  100  Mo, 
406,  13  SW  877;  Sauerweln  v,  Renard 
Champagne  Co.,  68  Mo.  A.  29;  State  v. 
Heckart,  62  Mo.  A.  427;  T.lttlejohn  v. 
Jacobs.  66  Wis.  600.  29  NW  545. 

[a]  mere  a  oorporatloa  In  a  noa- 
restdent  attachment  case  has  been 
garnished,  and  defendant  enters  a 
special  appearance  and  a  plea  to  the 
Jurisdiction  setting  up  that  he  is  a 
nonresident,  has  not  been  served  with 
process,  and  has  no  property  within 
the  county,  the  questions  whether 
Hurd  Rev.  St.  (1911)  c  77  i  B3  can  be 
construed  to  authorize  a  levy  of  an 
attachment  writ  on  a  share  of  stock 
in  the  manner  therein  provided  for 
the  levy  of  an  execution,  and  whether 
a  certain  return  is  sufllclent  to  show 
a  levy,  are  issues  that  may  be  tried 
out  under  the  plea.  King  V.  Ralston. 
174  ni.  A.  93. 

[b]  Adjnstmsat  of  oxoss  demands. 
— It  Is  not  within  the  scope  of  the 
Issue  under  a  traverse  of  the  affidavit 
for  an  attachment  to  establish  and 
adjust  cross  demands  between  the 
parties.  Teweles  v.  LIns,  98  Wis.  453, 
74  NW  122. 

87.  Colo. — Drake  v.  Avansinl,  20 
Colo.  104,  36  P  846;  Miller  v.  Godfrey, 
1  Colo.  A.  177,  27  P  1016. 

Ga. — Kenney  v.  Wallace.  R7  Ga.  724, 
12  SE  744:  Baldwin  v.  Rodgers,  74 
Ga.  815;  Oliver  v.  Wilson.  29  Oa.  642. 

III. — Jaycox  V.  Wing.  66  111.  182; 
Rldrway  V.  Smith.  17  111.  33;  Bran- 
denburg V.  Malcolm,  102  ni.  A.  302; 
Wells  V.  Parrott,  4?  111.  A.  656. 

Ind. — ^Bradley  v.  State  Bank,  20  Tnd. 
528;  McFarland  v.  Birdsall.  14  Ind. 
12«. 

Ky. — ^Reynolds  v.  Wrlirht,  38  SW 
861.  S9  SW  424.  18  KyL  fOlT:  Senour 
V.  Maschlnot.  Si  SW  481,  17  KyL  676; 
Calk  V.  Chiles,  9  Dana  265;  Crow 
Straus,  14  KyL  206;  Rapp  Shoe- 
maker, 11  KyL  401. 

Miss. — Roach  V.  Brannon,  67  Miss. 
490. 

Mo. — Crow  V.  Marshall,  15  Mo,  499; 
R.  C.  Stone  Milling  Co.  v,  McWll- 
liams,  121  Mo.  A.  319.  98  SW  828; 
Jacob  Purth  Grocery  Co.  v.  May.  78 
Mo.  A.  323;  Noyes  v.  Cunningham,  61 
Mo.  A.  194;  Steinwender  v.  Cfreath,  44 
Mo.  A.  356;  Rheinhart  v.  Grant,  24 
Mo.  A.  154;  Stewart  v.  Cabanne,  10 
Mo.  A.  517. 

N.  M.— Ripley  v.  Astec  Mln.  Co..  « 
N.  M.  415,  28  P  773. 

Tenn. — Gordonsvllle  Milling  Co,  v. 
Jones.  (Ch.  A.)  67  SW  MO. 

Tex.— Oallatln  HMrst  Nat.  Bank  t. 
Wallace.  (CW.  A.)  66  SW  t92. 


Wis. — St.  Louis  Clay  Products  Co, 
v.  Christopher,  152  Wis.  003,  607,  140 
NW  361  [cit  Cyc];  Messersmltb  v. 
Devendorf,  64  Wis,  498,  11  NW  906; 
Lord  v.  Devendorf,  64  Wis.  491,  11 
NW  903,  41  AmR  68. 

[a]  Ulsstntloa.— In  order  to  sus- 
tain an  attachment  In  an  action  for 
rhe  embesslement  of  a  quantity  of 
wheat  bousht  by  an  agent  for  his 
principal  on  an  affidavit  averring  that 
the  agent  embessled  the  property  of 
his  principal,  the  principal  has  the 
burden  of  proving  that  he  owned  the 
wheat  alleged  to  have  been  embezxied, 
and  that  the  agent  appropriated  the 
same  to  his  own  use  without  the  con- 
sent of  the  principal,  and  with  the 
intention  of  depriving  him  of  his 
property.  R.  C.  Stone  Milling  Co.  v. 
McWlllbms.  121  Mo.  A.  319,  98  SW 
828. 

[b]  WalTsr  of  error. — ^Where  de* 
fendant,  notwithstanding  his  affidavit 
denying  the  existence  of  any  grounds 
of  attachment,  introduces  his  evi- 
dence without  objection,  he  waives 
any  error  of  the  court  in  not  dismiss- 
ing the  attachment  for  want  of  evi- 
dence by  plaintiff.  Dunn  v.  Claunch. 
13  Okl.  577,  76  P  143. 

38.  Waring  v.  Fletcher.  161  Ind. 
620.  62  NS;  203. 

39.  Bowers  v.  Ross,  66  Miss.  213; 
Barney  v,  Scherling,  40  Miss.  820; 
Blackwell  v.  Fry,  49  Mo.  A.  688; 
Bucks  V.  Moore,  86  Ho.  A.  629;  Rain- 
water V.  Faconesowlch,  29  Ho.  A. 
26;  North  America  Nat.  Bank  t. 
Thomas.  39  R.  X.  894,  74  A  1092; 
Freidlander  v.  Pollock,  6  Coldw. 
(Tenn.)  490. 

{a]  The  fact  that  platmtUt  baa 
replevied  the  property  attached  does 
not  preclude  nim  from  introducing 
evidence  in  support  of  his  traverse  of 
the  grounds  of  attachment.  Perry- 
man  V.  Pope.  94  Ga.  672.  21  SE  715; 
Brumby  v.  Hlckoff,  94  Ga.  429.  21  SB 
232,  effect  of  giving  of  replevy  bond 
on  right  to  question  or  attack  attach- 
ment generally  see  supra  {  695. 

[b]  neolaratloixs  and  admissions 
of  dsfeaaamt.»(l)  With  regard  to  the 
ndmlsslblllty  of  admissions  or  dec- 
larations by  defendant  as  to  his  in- 
tentions, etc.,  it  may  be  stated  that 
while  such  declarations  or  admissions 
are  usually  admissible  in  behalf  of 
plaintiff  as  being  admissions  against 
interest  (Perryman  t.  Pope,  102  Ga. 
502.  31  SB  37;  Brady  v.  Parker,  67 
Ga.  636;  Enders  v.  Richards,  33  Mo. 
598;  Tucker  v.  Frederick.  28  Mo.  674, 
75  AmD  139;  Burr  v.  Mathers.  61  Uo. 
A.  470;  Orles  v.  Blackman,  80  Ho.  A. 
2),  <2)  they  are  not  admissible  In 
defendant's  favor  (Ferryman  Pope, 
supra;  Tucker  v.  Frederick,  supra). 
(3)  at  least  where  not  made  contem- 
poraneously with  the  issue  of  the  at- 
tachment (Ferryman  v.  Pope,  supra 
[clt  Brady  v.  Parker,  supra]).  (4) 
It  has  been  held,  however,  that  In  an 
attachment  on  the  ground  of  fraudu- 
lent conveyance  or  assignment  to 
hinder  and  delay  creditors,  the  dec- 
larations accompanying  the  making 
of  a  deed  alleged  to  be  fraudulent  are 
admissible  as  explanatory  of  the 
character  and  motive  of  the  act,  and 
where  plaintiff  gave  the  deed  in  evi- 
dence It  could  not  be  objected  that 
plaintiff  was  making  his  own  declara- 
tions evidence  for  himself.  Potter  v. 
McDowell.  81  Mo.  62. 

to]  fM9v^In  attachment 


upon  the  grounds,  among  others,  that 
defendant  had  absconded  from  hit 
usual  place  of  abode  In  Mlaaourl.  so 
that  the  ordinary  process  of  law 
could  not  be  served  upon  him,  and 
was  about  to  remove  out  of  the  state 
with  the  Intent  to  change  his  domi- 
cile, evidence  of  hts  previous  ar- 
rangements to  leave  the  state  on  i 
trip,  the  purposes  of  the  trip,  and 
what  was  done  on  the  trip  were  part 
of  the  res  gestae,  and  competent  l« 
show  what  his  Intentions  were  in  go- 
ing away.  Hahner  v.  Llnck,  70  Mo. 
A.  880. 

[d]  Deed  exeonted  aftec  time  of 
aneged     fravdulent  ooBroranefc— 

Where  the  affidavit  In  attachment  un- 
der Rev,  St.  (1909)  B  2294  subd  7.  an- 
thorlsing  an  attachment  where  de- 
fendant has  fraudulently  conveyed 
his  property  so  as  to  hinder  or  deuy 
creditors,  alleged  that  defendant 
fraudulently  conveyed  his  proper^ 
on  and  prior  to  May  21,  when  the  suit 
was  begun,  a  deed  claimed  to  have 
been  fraudulently  executed  to  hinder 
creditors  on  May  23  was  not  admis- 
sible In  evidence.  Conran  v.  Fena, 
169  Mo.  A.  664.  140  SW  82. 

[el  Ownership  of  property  In  a» 
other  steto  oa  Issne  of  nonresldeaoe. 
— On  an  Issue  made  by  a  plea  In 
abatement  in  an  attachment  salt 
granted  ujion  alleged  aonresldence, 
evidence  showing  merely  that  defend- 
ant owned  property  in  another  state 
is  incompetent,  and  Is  properly  ex- 
cluded, unless  peculiar  clroumstaneeo. 
rendering  the  evidence  admissible,  are 
first  shown  to  exist.  Gould  Smith. 
48  Mo.  48, 

4K>.  ra]  BvUenoe  on  wMeh 
tachment  dissolved. — Simmons  Cloth- 
ing Co.  V.  Davis,  8  Ind.  T.  874. 
68  SW  653  (where  a  verdict  In  fevor 
of  defendant  was  held  to  have  been 
properly  directed);  National  Bank  of 
North  America  v.  Thomas,  SO  R.  L 
294,  74  A  1092;  Noonan  v.  Pomeror, 
14  Wis.  568. 

41.  Waring  v.  Fletcher.  162  Ind. 
620.  62  NE  203;  Bowles  Live  Stock 
C!ommn.  Co.  v.  Hunter.  91  Mo.  A.  831 

[a]  A  fair  preponderanoe  of  evft- 
danoe  (1)  showing  the  existence  of 
the  alleged  grounds  for  sttachment 
would  ordinarily  be  sufficient  to  de- 
feat an  attempt  to  have  the  attach- 
ment vacated  (Walton  v.  C^adwick. 
6  Misc.  298,  26  NTS  789),  (2)  eves 
where  the  evidence  was  In  the  torn 
of  a  defective  affidavit  (Hatter  of 
Ayelnena.  S  N.  T.  Super,  690). 

[b]  Vaota  mmat  bo  ideaxlr  aslaV- 
UneA  showing  that  defendant  was 
about  to  convert  hts  property  Inte 
money  with  intent  to  defraud  hla 
creditor  to  prevent  a  dissolution  of 
the  attachment  on  that  ground.  Bm- 
eey  v.  Rothschilds,  26  La,  Ann.  IBS, 

[c]  Bntry  of  an  appearaaee  by  de- 
fendant does  not  disprove  an  alieca- 
tlon  that  he  had  absconded,  Phmva 
V.  Orr,  11  Iowa  283. 

rdl  A  snbstttnted  serrioe  ef  m» 
mens  In  an  attachment  action  sevwal 
days  after  the  writ  was  issued  doea 
i.ot  conclusivelv  disprove  the  allega- 
tion of  an  affidavit  that  defendaat 
had  left  the  state  and  that  hts  ra^- 
dense  was  unknown  to  plalntlS. 
Barth  v.  Burnham,  106  Wis.  64S.  H 
NW  809. 

Je]  Mo*  TMOlMd  at  •*]•  «f ' 
arir^The  fact  that  the  defi 
property  BubseQtMntly  aold  for 


For  intsv  saatffc  danlopnwBitB  and  aluacM  In  the  law  Me  cumulative  Annotation^  same  title, Mga  and  nna^er. 
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of  attaehment  set  up  in  the  affidavit  should  be 
proved  to  the  satisfaction  of  the  jory;^  bnt  proof 
of  facts  from  wfaioh  the  existeoee  of  the  alleged 
groimda  of  attachment  might  be  reasonably  infened 
is  not  sufficient  to  sustain  the  attachment  in  the 
absence  of  proof  that  such  grounds  actually  ex- 
isted." 

[i  10761  t  HMCinc  ud  DetenBiaatioii— (1) 
TiM  of  H«MiiMC>  As  to  the  time  of  hearing  the 
iasoes  formed  upon  a  plea  in  abatonent  or  answer 
traveiBing  the  attaehment  affidavit,  the  practice  is 
not  uniform.  In.  some  jnrisdictionB  so^  issue  shonld 
be  disposed  of  before  the  trial  of  the  main  action/' 
ia  other  jnnsdietions  tlie  issue,  may  be  tried  before 
a  trial  on  the  maritsj**  or  be  tried  either  b&> 
fore  or  with  the  main  ease,**  while  m  still  other 
jnrisctieticaui  the  practice  is  to  try  the  issue  as  to 
the  propriety  of  the  attaehment  tt^ther  with  the 
issoes  in  the  principal  aiotiDn.'*'^  Where  a  motion  to 
dissfdve  on  account  of  the  insufficiency  of  the '  at- 
taehment bond  and  issues  raised  by  a  traverse  of 
tbe  grounds  of  affidavit  for  attachment  are  pending 
at  ^e  same  time,  it  is  discretionary  with  the  court 


which  shall  be  tried  first.*' 

1077 J  <8)  Place  of  Hearing.  The  trial  of 
the  issues  of  fact  raised  upon  the  traverse  of  the 
affidavit  must  be  had  in  the  county  where  the  suit 
is  pending.*' 

[$  1078]  (8)  Trial  by  Jury.  The  issue  on  a  plea 
in  abatement  or  traverse  of  the  grounds  of  the  at- 
tachment should  be  tried  by  jury  unless  such  trial 
is  waived  by  the  parties."" 

[$  1079]  (i)  QuestiOBS  of  Xaw  and  Fact  Ques- 
tions of  fact  are  for  the  jury.°^  And  where  the 
evidence  is  conflicting,  the  truth  of  the-  affidavit 
for  attachment  and  the  ezistenee  of  the  grounds 
of  attachment  set  up  therein  are  questions  of 
fact." 

[(  1080]  (6)  ZiMtmctioiu.  The  jury  should  be 
properly  instructed  as  to  the  issues  of  fact  sub- 
mitted for  their  consideration  "  and  the  principles 
of  law  wplicable  thereto.^ 

li  1081]  (6)  Verdict  and  Findingt.  Upon  trial 
of  an  issue  of  the  propriety  of  an  attaehment  re- 
sulting in  favor  of  defendant  the  jury  should  render 
a  formal  verdict  for  defendant  buore  the  eourfc 


than  the  amount  of  plalntUTa  debt 
does  not  necessarily  show  that  an  at- 
Uchment  on  the  ground  that  the  debt- 
or did  not  have  enough  property 
within  the  state  to  satisfy  plainttfTe 
demand  was  Improperly  Issued. 
Brasher  v.  Tandy.  S7  SW  104fi,  18  Ky 
L  701. 

4S.  Bowles  lilve  Stock  Commn.  Co. 
V.  Hunter.  91  Mo.  A.  338.  But  com- 
pare Citlsens'  State  Bank  v.  Baird, 
42  Nebr.  21»,  «0  NW  B61. 

43.  Brandenburc  v-  Malcolm,  102 
HI.  A.  S02. 

44.  National  Tube  Works  Co.  v. 
Ring  Refrlgeratins,  etc.,  Mach.  Co., 
101  Ho.  30,  98  SW  620:  B.  F.  CoombB, 
eta,  Commn.  Co.  v.  Block,  130  Mo. 
m.  82  SW  1139. 

[a]  Xf  dafendant  Im  an  attaob- 
auat  teaftnst  him  as  a  nonresldSBt  or 
aHmoammtm  Mttox  avp«»s>  the  proper 
course  Is  to  try  the  short  note  case 
against  him  first,  before  the  attach- 
ment case  asalnst  the  Eernlshee  or 
the  property  attached.  Phllbln  v. 
Thum.  103  Hd.  342,  63  A  671. 

[b}  Xtafmdsat  naad  mt  plead  to 
■isrtts  until  disposition  of  plea  tn 
abatement.  B.  F.  Coombs,  etc, 
Commn.  Co.  t.  Block,  130  Mo.  668,  32 
SW  1139. 

[c]  In  WlsooBCte  It  is  held  Ir- 
regular to  try  the  main  action  while 
s  traverse  of  the  attachment  Is 
pending?.  Davidson  v.  Hackett,  45 
Wis.  208 :  Main  v.  Bell,  83  Wis. 
544. 

45.  Price  V.  Bescher,  12  Helsk. 
(Tenn.)  372;  Robb  v.  Parker,  4  Heiak. 
!Tenn.)  68. 

48.  Parker  v.  Brady,  56  Qa.  372: 
Mte  T,  Overton,  12  Helsk.  (Tenn.) 
17$  fholdlng  that  where  a  plea  In 
ihatement  is  filed  to  an  ancillary  at- 
:acbment  it  Is  not  erroneous  to  refuse 
:o  try  such  Issue  separately  from 
hose  on  the  merits,  when  all  the  is- 
laes  are  ready  for  submission  to  the 
mry  and  can  be  tried  together  with- 
>at  delay). 

Ca]  WlMK  aa  attaohatut  ess* 
iMMB  OB  fiir  trtal  and  there  is  a 
lendlns  traverse  of  the  ground  of 
Lttachment,  not  preTlously  disposed 
•f.  the  whole  case  should  be  tried 
ogether.  Ferryman  Pope,  94  Qa. 
i71.  21  SE  715.  See  also  Brumby  v. 
Uckoff,  94  Oa.  429,  21  232. 

47.  Weston  v.  Jone>i,  41  Fla.  188, 
5  8  888;  Hecht  v.  Feldman.  153  111. 
90.  39  NE  121;  Voss  v.  Evans  Marble 
;o..  101  HI.  A.  373;  Excelsior  Fork 
;o.  LfUkens,  38  Ind.  438;  Maple  v. 
himslde.  22  Ind,  189;  Bradley  v. 
Itate  Bank,  20  Ind.  523;  Foster  v. 
>ryfua,  16  Ind.  1S8.  But  compare 
•are  T.  IHlIon.  91  111.  A.  282. 


[a]    AdvmnoemeBt  of  trial  of  Isrm. 

—tTndar  111.  Kev.  St.  c  110  9  18,  pro- 
viding for  the  trial  of  attachment  Is- 
sues at  the  first  term,  it  la  discre- 
tionary with  the  court  to  advance  the 
trial  of  such  issue  and  direct  such 
trial  out  of  Its  order  on  the  docket 
Page  V.  Dillon,  61  111.  A.  282. 

4S.  Forbes  v.  Porter.  26  Fla.  363.  6 
S  62. 

48.    Canova  v.  Colby,  18  Fla.  167. 

60.  Fla.— Nelson  v.  Hall,  66  Fla. 
36,  63  S  156. 

Miss. — Barney  v.  Bcherltng,  40 
Mies.  820.  See  also  Fleming  v.  Bail- 
ey, 44  Miss.  133. 

N.  T. — Matter  of  Leonard,  3  How 
Pr  312. 

Tex. — Hart  v.  Kanady,  33  Tex.  720. 

W.  Va. — Miller  v.  Fewsmlth  Lum- 
ber Co.,  48  W.  Va.  323.  26  SE  176; 
Stevens  v.  Brown.  30  W.  Va.  460; 
Capeheart  v.  Dowery,  10  W.  Va.  130. 

But  compare  Barton  v.  Fernison,  1 
Ind.  T.  263.  37  SW  43  (hold&ig  that 
the  question  whether  an  attachment 
ma  rightfully  sued  out  should  b« 
tried  and  determined  by  the  court 
on  the  issues  raised  by  the  affidavit 
for  attachment,  and  defendant's  con- 
troverting affldavit,  but  tf  the  attach- 
ment Is  dlasolved  a  Jury  may.  If  de- 
sired, determine  the  damages);  Walla 
V.  Campbell,  125  Pa.  346.  17  A  422. 

[a]  Klght  to  tzial  by  jury  on  llUjur 
piss  after  dlaiDlssuir  motion. — A 
garnishee  and  claimant  who  has 
elected  to  try  his  case  before  the 
court  upon  a  motion  to  quash  an  at- 
tachment has  the  right  after  the  evi- 
dence haa  been  partly  taken  to  dls- 
mlBS  his  motion  and  by  tiling  a  plea 
to  try  the  same  question  before  a 
Jury.  Perrall  v.  Parnen,  67  Md.  76.  8 
A  819. 

[b1    When  trial  by  covt  pvopsr. — 

It  Is  not  error  for  the  court  to  try 
the  Issue  without  a  Jury  where  de- 
fendant expresses  a  wish  that  it 
should  do  so,  and  plaintiff  declines  to 
express  any  wish  for  a  Jury.  ■  Claflln 
V.  Steenbock,  18  Oratt.  (59  Va.)  842. 

81.  Englehart -David  son  Mercan- 
tile Co.  v.  Burrell,  66  Mo.  A.  117: 

88.  Walkeen  Lewis  Millinery  Co. 
V.  Johnstone,  131  Mo.  A.  693.  Ill  SW 
639  (holding  that  on  the  trial  of  the 
issue  on  a  plea  In  abatement  of  an 
attachment,  whether  defendant  was 
about  to  remove  her  property  from 
the  state  with  Intent  to  defraud  or 
delay  creditors,  or  whether  she  was 
about  to  remove  from  the  state  with 
intent  to  change  her  domicile,  was, 
under  the  evidence,  for  the  jury). 

[a]  XUastt»tioa.~Where  it  ap- 
peared that  defendant  In  attachment 
was  largely  In  debt  for  one  of  his 


means,  and  was  needing  money,  the 
transfer  of  hla  deposits  from  one 
bank  to  another,  without  any  explana- 
tion, was  a  circumstance  tending  to 
prove  a  ooncealment  of  his  property, 
and,  in  connection  with  his  other  con- 
duct at  the  time,  sufflclent  to  author- 
ise the  submission  of  that  question  to 
the  jury.  Mahner  v.  Llnck,  70  Mo.  A. 
380.  ■ 

[b]  Wher*  svldnoe  naooutvs- 
dioted. — Where,  on  the  trial  of  an  is- 
sue raised  by  traverse  of  an  allega- 
tion In  an  affidavit  for  attachment  to 
the  efCect  that  defendant  had  fraud- 
ulently conveyed  his  property  with 
intent  to  defraud  hla  creditors,  the 
evidence  waa  uncontradicted  that  the 
Intent  and  effect  of  the  conveyance 
were  to  hinder  and  delay  creditors, 
there  was  no  question  of  fact,  and 
the  court  should  have  directed  a 
verdict.  Curran  v.  Rothschild,  14 
Colo.  A.  497.  60  P  1111. 

8S.  Bowles  Live  Stock  Commn.  Co. 
v.  Hunter,  91  Ho.  A.  333. 

[a]  samlHiar  ]bf  to  afldavtt  fat 
lassML— It  is  error  for  an  Instruction 
to  remit  the  Jury  to  the  affidavit  to 
ascertain  the  Issues  to  be  determined, 
Bowles  Live  Stock  Commn.  Co.  t. 
Hunter,  91  Mo.  A.  383. 

S4.  Bowles  Live  Stock  Commn.  Co, 
V.  Hunter,  91  Mo.  A.  338  (holding 
that,  on  the  trial  of  a  plea  In  abate- 
ment in  an  attachment,  plaintiff  was 
entitled  to  an  Instruction  to  the  effect 
that  every  man  is  presumed  to  Intend 
the  nature  and  consequence  of  his 
own  act,  and  that  an  Intent  to  hinder 
or  delay,  or  defraud,  or  either  of 
them.  Is  sufficient,  and,  if  the  object 
or  etfect  of  the  alleged  conveyance 
waa  to  do  either  of  the  three  thlnss, 
the  attachment  should  be  sustained). 

[a]  As  to  iBtest  to  deecaoA^ 
Where  the  issue  on  the  trial  of  a 
traverse  to  an  attachment  sued  out 
under  Civ.  Code  i  4643,  against  an 
insolvent  debtor  who  la  claimed  to  be 
conveying  his  property  to  avoid  pay* 
fng  his  debts,  was  whether  or  not 
certain  conveyances  executed  by  de- 
fendant who  was  a  member  of  a  part- 
nership which  had  failed  were  fraud- 
ulently made,  for  the  purpose  of  de- 
feating his  creditors.  It  was  erroneous 
to  charge  the  jury,  in  substance,  that 
if  either  defendant  or  his  partner,  or 
both  of  them,  had  conveyed  property 
with  .  intent  to  defraud  creditors, 
there  should  be  a  verdict  for  plain- 
tiff. Hobbs  V.  Greenfield,  103  Qa.  1, 
30  SE  257. 

[b]  As  to  snmoiMior  of  evideiioe. 
—It  is  error  to  Instruct  that  the 
cause  of  attachment  must  be  proved 
actually  to  the  satUtectlon  of  the 
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quashes  the  attachment.^"  Where  a  plea  traversing 
the  allegation  of  the  attachment  affidavit  is  not  sus- 
tained, the  jury  should,  it  has  been  held,  assess 
plaintiff's  damages."*'  It  is  the  better  practice  for 
the  jury  to  make  separate  findings  as  to  each  ground 
of  attachment,  instead  of  a  general  finding  in  the 
plea  in  abatement,"'  but  the  failure  to  do  bo  is  at 
most  an  irregularity."^ 

[$  1082]  j.  Judgment.  Where  the  verdict  or 
fining  is  for  plaintiff,  the  court  should  render  judge- 
ment sustaining  the  attachment,*'  while  if  the  de- 
cision is  in  favor  of  defendant  the  judgment  should 
be  that  the  attachment,  and  with  it  the  principal 
action  where  jurisdiction  rests  solely  upon  the  at- 
tachment, be  abated  with  eosts  gainst  plaintiff.*" 

[9  1083]  O.  Eff«ct  of  Dlnnliitibii— 1.  In  OanenO. 
A  dissolution  of  an  attachment  is  a  final  adjudi- 
cation of  all  questions  arising  in  the  attachment  pro- 
ceedings unless  an  appeal  therefrom  is  taken  in 
due  time,"*  and  as  regards  the  property  attached 


the  parties  are  put  in  the  same  pmition  aa  if  w 
attachment  had  issued."*  The  effect  of  the  dissohi- 
tion  of  an  attachment  is  to  release  the  attached 
property,  although  no  order  of  dissolution  is  enteral 
in  the  court  where  the  action  is  pending.**  Hov- 
ever,  the  dissolution  of  an  attachment  on  motion  is 
not  a  final  adjudication  of  any  fact  in  the  aetioD, 
even  though  it  d^ends  upon  a  provisional  inqnii; 
into  the  merita  and  involves  consideration  of  ut- 
ters which  would  afterward  arise  upon  the  trial** 
The  dissolution  of  a  wrongful  attaohment  cannot  af- 
fect the  lien  of  an  ezeoution  in  favor  of  a  third 
person  on  the  same  property."" 

1%  10841  8.  On  Ibin  Aetion-Hk  Whan  Attuk- 
sunt  Anculwy.  Where  an  attachment  is  merely  an- 
cillary, ^e  dissolution  thereof  does  not  terminate 
the  main  action  which  may  proeeed  to  judgmoit, 
notwithstanding  the  dusolution,  provided  the  eonit 
has  jurisdiction  of  the  subject  matter  and  of  tiw 
person  of  defendant."' 


Jury,  as  the  rights  of  the  parties  are 
to  be  determined  by  the  preponder- 
ance of  the  evidence.  Bowles  LiIts 
Stock  Commn.  Co.  v.  Hunter,  91  Ho. 
A.  833. 

[c]  IWrtnurtlonB  In  Mitaz*  of  d«- 
RKaxMr  Id  evUMOA^Where  there 
was  no  substantial  evidence  of  the 
existence  of  certain  grounds  of  at- 
tachment, the  truth  of  which  was  put 
in  Issue  by  a  plea  In  abatement,  in- 
structions offered  by  defendant,  In  the 
nature  of  a  demurrer  to  the  evidence 
as  to  them,  should  have  been  given. 
Mahner  v.  Llnck.  70  Mo,  A.  880. 

55.  Towie  V.  Lamphere,  8  111.  A. 
399  (holding,  however,  that  a  failure 
so  to  do  Is  not  a  cause  for  reversal). 

50.  Bofcgs  v.  BIndskoff,  2S  111.  66 
(so  holding,  upon  the  ground  that  a 
plea  traversing  the  allegations  of  the 
affidavit  Is  a  plea  In  abatement  and 
subject  to  the  Incldente  of  such  a 
plea). 

57.  Rothschild  v.  Lynch,  76  Mo. 
A.  3S9. 

68.  Rothschild  V.  Lynch,  76  Mo.  A. 
3S9. 

S».  Hill  V.  Bell.  Ill  Ho.  S6.  19  SW 

959. 

[al   neahy  OBOOf  two'dafaBteBts. 

—Where,  upon  the  Issue  of  an  attaoh- 
ment against  two  persons  upon  alle- 
Katlona  that  one  was  a  nonresident, 
and  that  the  other  was  abont  to  de- 
part from  the  state,  one  only  of  the 
defsndants  pleaded  In  abatement  that 
he  was  not  about  to  depart,  a  judg- 
ment for  plalntlft  Is  proper  upon  flna- 
ing  the  issue  on  the  plea  against  de- 
fendant. Moeller  v.  Quarrier,  14  111, 
2S0. 

[b]  BSeot  of  tadgmsBt, — ^Wbere 
defendant  in  attachment,  after  plea 
traversing  the  grounds  for  attach- 
ment set  up  in  the  affidavit,  with- 
draws such  plea,  and  suffers  judg- 
ment to  be  entered,  the  Judgment  has 
the  same  effect  It  would  have  if 
there  had  been  a  trial.  State  Nat. 
Bank  v.  Union  Nat.  Bank,  168  111.  619, 
48         82  raft  68  111.  A.  251. 

[c]  All^umrh  a  motion  to  abate 
tlM  attachment  has  previoualr  been 
OTemUed.  Judgment  may  subsequent- 
ly be  entered  abating  the  attachment 
at  any  time  before  flnal  Judgrment 
disposing  of  the  attached  property. 
Northern  Neck  State  Bank  v.  Oilbert 
Packing  Co..  114  Ta.  668,  77  SB  451. 

60.  Ark.— Hellman  v.  Fowler,  24 
Ark.  235. 

Colo, — ^Worrall  v.  Hare.  1  Colo.  91; 

m. — Lawrence  v.  Steadman,  49  111. 
270:  Stlx  v.  Dodds.  6  III.  A.  27;  Bach- 
man  V.  Dodds,  6  111.  A.  25. 

Mo.— Hill  T.  Bell,  111  Ho,  35,  19 
SW  959. 

N.  M.— Staab  T.  Hsraoh,  8  N.  M.  153, 

8  P  248. 

[a]  Kowerer,  upon  the  return  of  a 
verdict  In  favor  of  defendant  OQ  a 


plea  in  abatement  attacking  a  writ 
of  attachment,'  the  court  could  not 
grant  a  motion  to  dismiss  the  suit, 
where  the  Issue  raised  only  went  to 
the  question  of  the  existence  of  a 
lien,  since  by  the  express  provisions 
of  Code  (1907)  I  4770.  plaintiff  could 
still  recover  juogment  for  the  debt. 
Pltard  V.  UcDowell,  <  Ala.  A.  236,  60 
S  566. 

[b]  JUdXBMttt  for  abatammt  of 
■nit  Imi^over.— Under  Rev.  St.  <1889) 
i  562,  which  provides  that  on  a  plea 
in  abatement  in  attachment  cases,  if 
the  Issue  Is  found  for  defendant,  the 
court  shall  render  Judgment  that  at- 
tachment be  abated  with  costs .  to 
plaintiff  and  his  sureties,  a  Judgment 
that  plaintiffs  take  nothing  by  their 
suit,  and  that  defendant  recover  his 
costs  was  erroneous.  Tootle  v.  Ly- 
saght.  66  Mo.  A.  139. 

[c]  Snatatelarla  part  and  dls- 
mlsriar  in  pwrt^— Where  the  evidence 
In  the  trial  of  a  traverse  of  the  afll- 
davit  for  attachment  shows  that  only 
a  part  of  the  debt  was  fraudulently 
contracted,  an  order  sustaining  the 
attachment  as  to  that  part,  and  dis- 
missing it  as  to  the  other  part.  Is 
proper.  Teweles  v.  Lins,  98  Wis.  463. 
74  NW  122. 

61.  Danforth  v.  Rupert.  11  Iowa 
547. 

[al  BffMt  of  faUuM  of  elerk  to 
forwavd  Botleo  of  dlaaoMttoa^If  a 

statutory  provision  which  requires 
the  clerk  of  the  court  In  which  a  suit 
Is  pending  to  forward  to  the  register 
of  deeds  a  certiflcate  that  an  attach- 
ment of  real  estate  in  a  certain  coun- 
ty has  been  dissolved,  where  It  ap- 
pears of  record  that  such  attachment 
has  been  dissolved,  applies  to  the  case 
of  an  attachment  made  before  the  act 
took  effect  and  dissolved  afterward, 
the  failure  of  the  clerk  to  forward 
such  certificate  to  the  register  does 
not  continue  the  attachment  In  force 
In  favor  of  the.  attaching  creditor,  no 
third  person  having  acquired  any 
rights  under  It.  CVHare  t.  Downing, 
18^  Mass.  16. 

ea.  Palrfleld  v.  Day,  72  N.  H.  160, 
6*  A  219:  Piper  v.  Hagen,  S3  S.  D. 
4M,  146  NW  692:  Glkel  v.  Hanveom, 
3^».  A.  Civ.  Cas.  I  473.  . , 

I^]  The  T*xx 'gnmadwozlt  of  tho 
prftnss'Ilnir  faUif^here  an  attaoh- 
ment is  abated,  and  so  the  bond  falls 
with  it,  and  beoo^ies  of  no  effect. 
Hilton  V.  Consumers'  Can.  Co.,  108 
Va.  266,  43  SB  899. 

[b]  An  prQcesdiaga  vaoatod^Un- 
der  Rev.  .St.  (1^9)  f  414  (Annot.  St. 
[1906]  p.  501).  whjere  an  attachment  la 
dissolved,  all.  proceedings  touching 
the  property  attached,  and  the  gar- 
nishment proceedings  In  connection 
therewith  are  vapatea  Theo.  Aacher 
Co.  T.  Jack.  134  Uo.  A.  611.  114  SW 

nil. 


[c]  Where  a  warrant  of  atlsdk* 
vutrnx  fm  Tacatsd  ob  a  oondMoa  wlih 
which  defendant  complies,  plaintiff 
la  In  no  position  to  demand  a  reversal 
of  the  order.  MacDonald  v.  Haniee, 
65  App.  Dlv.  610.  72  NTS  64S. 

ral    Dlaaolvttoa  toy  dMttti  of 
fendaatf— Under  Pub.  St.  (1901)  e  I» 

5  26,  which  provides  that  atucb- 
ments  are .  dlseolved  by  defendant'! 
death,  in  case  hia  estate  is  decreed 
to  he  administered  as  Insolvent,  It  U 
held  that,  on  such  dissolution,  ibe 
sherlfTs  responsibility  having  ended, 
his  action  against  a  receiptor  would 
fall,  and  hence  attachment  plalntUTs 
exception  to  a  refusal  to  modify  tb« 
Injunction  staying  execution  agalnit 
the  estate,  so  as  to  admit  of  the  sher- 
lfTs further  prosecution  of  his  action, 
would  be  overruled.  Palrfleld  v.  Day, 
72  N.  H  160,  56  A  219. 

66.  In  re  Federal  Biscuit  Co.,  Hi 
Fed,  221,  130  CCA  635. 

B4.  Lowe  V.  Swlnehart  Tlr^  etc 
Co.,  311  Fed.  165. 

65.  Drs..  K.  A  K.  U.  S.  Medical, 
etc..  Assoc.  V.  Post,  etc.  Job  Print- 
ing Co.,  68  Mich.  487,  26  NW  477. 

66.  Ark. — Ferguson  v.  Qlldewelt.  « 
Ark.  195,  2  SW  711. 

Fla. — Baars  v.  Gordon,  21  JTa.  JS; 
Loring  V.  WIttlch,  16  Fla.  617. 

Qa. — McAndrew  v.  Irlsh-AmerleUL 
Bank,  117  Ga.  510.  43  SE  858;  Camp 
V.  Cahn,  63  Ga.  668;  Reynolds  v.  Jor- 
dan,  19  Oa.  436.  See  Ring  ▼.  Raa- 
dall,  96  Oa.  449,  22  SB  683. 

111. — Schulenberg  v.  E^rwell.  84  IIL 
400;  Boggs  V.  Bit^koft.  S3  HI.  66. 

Ind.— Hartford  I*.  Ins.  Co.  v.  Bryan, 
25  Ind.  A.  406,  68  NB  262. 

Iowa.— Elliott  V.  Mitchell,  > 
Greene  237;  Carothers  v.  Click,  Uorr. 
64. 

Kan. — Stapleton  v.  Orr,  48  Kan.  179. 
23  P  109;  Bundrem  v.  Denn.  26  Kan. 
430 ;  Boston  V.  Wright,  8  KaD.  237. 

La. — Watt  T.  RalBton,  30  La.  Ana. 

322 

Mich.— Gray  v.  Tork.  44  Ulch.  415. 

6  NW  874. 

Miss.— Bates  v.  Crow.  67  Uiss.  C7(: 
Holman  v.  Fisher,  49  Uisa.  47!: 
Bishop  V.  Fennerty,  46  HIssl  STt: 
Philips  V.  Hlnes.  33  Miss.  163:  Law- 
rence V.  Featherston.  18  Miss.  31S. 
See  also  Lewenthall  HIsaiSBippI 
Ullis,  56  Miss.  101. 

Mo. — Brackett  v.  Brackett.  €1  Mtt. 
221;  Jones  v.  Snodgrass.  64  Ho.  59?: 
Peery  v.  Harper.  42  Ho.  131:  Peer? 
V.  Platte,  39  Mo.  404;  TooU«  v.  Ly- 
saght,  66  Mo.  A.  139. 

Nebr. — Dayton  Splee-Unia  Co.  T. 
Sloan.  4ft  Nebr.  622.  68  NW  1046. 

Pa. — Bayersdorfer  v.  Hart.  IS  Phils. 
192. 

S.  C— Light  V.  Isear,  28  S.  C  441. 
6  SB  284;  Cureton  v.  Dargan.  16  &  C 
619. 

Tenn.— Nashville    v.    Wllaosa.  H 


For  later  oaan.  OovalopauMta  and  oluuq  rwi  in  th«  laif  see  onmuIatlTe  Amurtatlona.  same  title,  page  and  note  nunbor. 
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ii  1086]  b.  Wm  AttaehnMnt  the  Bub  of 
JoiiidictUKD!— (1)  la  QmmiL  Where,  however,  a 
aut  is  eommeneed  by  attaehment,  and  the  attaeh- 
nent  is  essential  to  the  jarisdiction  of  the  court, 
the  dissolntion  of  the  attaebment  will  carry  with  it 
the  main  suit.*" 

[i  1086]  (2)  Attadimvnt  for  Debt  Not  Due. 
Where  an  attachment  sued  ont  for  a  debt  not  yet 
doe  is  dissolved,  this  will  ordinarily  operate  as  a 
termination  of  the  whole  proceeding;**  although  it 
has  been  held  that,  if  the  attachment  is  dissolved 
merely  for  a  technical  defect,  the  court  should  ex- 


raoise  a  sonnd  discretion  as  to  whether  the  aetion 
should  be  dismissed  or  not,"*  md  that,  when  a  suit 
is  broni^fc  with  an  attachment  upon  a  debt  not 
dne,  and  upon  maturity  thereof  an  amendment  is 
filed  showing  the  facts  and  that  the  debt  is 
overdue,  the  main  suit  should  not  be  dis- 
missed merely  because  the  attaehment  has  been 
quashed.^" 

10871  c  Where  Jurisdiction  of  Parson  Ac- 
«iiLrod  Otnerwiso  Than  by  Attaehment.  Where  de- 
fendant makes  a  general  appearance  in  the  action,^^ 
or  where  summons  is  duly  served  on  him,^'  the  dis- 


Tenn.  407,  12  SW  1082;  Douffherty  v. 
Kellum,  3  Lea  643;  Kruiffer  Slayton, 
11  Helak.  tZt;  Robb  v.  Parker,  4 
HelBk.  S8. 

Tex. — Focke  v.  Hardeman,  67  Tex. 
173,  S  SW  363;  Sydnor  v.  Totham,  6 
Tex.  189. 

[a]  Th*  olljeot  of  «B  attaoluiieiit 
Is  to  Manx*  a  fund  to  be  applied  In 
Batlsfactlon  of  the  judgment  of  plain- 
tiff, and.  In  case  of  failure  to  obtain 
one.  the  attachment  falls,  while  the 
ilBsolutlon  of  attachment  does  not  de- 
feat the  action.  Boston  v.  Wright, 
3  Kan.  227. 

[b]  Slseolvtion  of  an  attaolmieBt 
OS  d^fsndanVs  speolal  appearaaoe 
does  not  divest  the  court  of  Jurisdic- 
tion to  farther  proceed.  H.  L.  Grif- 
fin Co.  V.  Howell.  SB  Utah  aS7,  113  P 
326. 

[c]  n*  fact  tbat  tbs  attsohmsnt 
is  alwolntslr  void  Is  no  ground  for 
dismissing  the  declaration  where  the 
latter  has  been  properly  filed  and  de- 
fendant duly  cited  to  appear.  Hc> 
Andrew  v.  Irish -American  Bank,  117 
Ga.  510,  43  SB  858. 

[d]  nalntur  entitled  to  trial  on 
msnts  after  lnt«r]>lea. — ^Where  an  in- 
terpleader obtains  a  flnal  Judgment 
for  all  the  attached  property,  the 
cause  stands  as  If  no  attachment  had 
ever  Issued,  and  plaintiff  has  the 
right  to  dismiss  his  attachment  vol- 
untarily and  proceed  without  regard 
thereto.  Brownwell,  etc..  Car  Co.  v. 
Barnard.  139  Mo.  142.  40  SW  7S2. 

9T.  Ark.— Ward  v.  Carlton,  26  Ark. 
062:  McDonald  v.  Smith,  24  Ark.  614; 
Hellman  v.  Fowler,  24  Ark.  23E;  Ed- 
mondson  v.  Camall,  17  Ark.  284; 
Childress  v.  Fowler,  9  Ark.  1B9;  De- 
lano V.  Kennedy,  5  Ark.  457. 

Ga. — Ousts  V.  Beabrook,  47  Oa.  8E9. 

HL — ^Ijawrence  v.  Steadman.  49  111. 
270. 

Ind. — Schoppenhast  v.  Bollman.  21 
Ind.  280. 

Kan. — Voorhls  v.  Mlchaells,  45  Kan. 
255.  25  P  692;  Pierce  v.  Myers,  28 
Kan.  S64. 

La. — ^Watson  v.  Simpson.  15  La. 
Ann-  709. 

Mlas. — Lewenthall  v.  Hlsslsslppl 
Mills,  65  Miss.  101. 

Nebr. — Dayton  Splce-MllIs  Co.  v. 
Sloan.  49  Nebr.  822,  68  NW  1040. 

N.  J. — Chumar  v.  Kennedy.  28  N. 
J.  305. 

N.  T. — ^Hotel  Touralne  V.  Walte.  61 
Misc.  64.  113  NTS  19. 

N.  C. — ^National  Kxch.  Bank  v.  Rook 
Granite  Co.,  166  N.  C  48,  44.  70  SB 
lOOS  tcit  Cych 

Tenn. — Bryan  v.  Norfolk,  etc..  R. 
Co..  11»  Tenn.  349.  104  SW  523; 
Krug-er  v.  Stayton.  11  Heisk.  726; 
Sherry       Divine,  11  Helsk.  722. 

Tex. — Merchants'  Mut.  Ins.  Co.  t. 
Brower.  38  Tex.  230;  Qayoao  Sav. 
Inst.  V.  Burrow.  37  Tex.  88;  Moore 
V.  Corloy.  (A^  16  aw  787. 

Utah. — H.  L.  Crlffln  Co.  v.  Howell, 
38  Utah  357.  113  F  326. 

Va. — ^Wlngo  V.  Purdy.  87  Va.  472, 
12  SE  970. 

Wis.  Oowan  v.  Hanson,   65  Wis. 

341,  IS  NW  238;  Morrison  v.  Ream, 
1  Plnn.  244. 

"The  only  way  to  protect  the  rights 
of  the  defendant,  and  afford  a  remedy 
on  the  bond  for  a  causeless  attach- 
ment. Is  to  hold  that  If  the  lien  le 

[6C  J^O] 


lost,  either  through  a  defective  or 
false  aRldavlt,  the  Jutisdlotlon  to  pro- 
ceed further  In  the.  suit  Is  gone  for 
want  of  Jurisdiction  over  the  process, 
and  thus  prevent  the  use  of  this  ex- 
traordinary remedy  as  an  ordinary 
one  to  bring  a  defendant  into  court 
and  obtain  a  personal  Judgment.'* 
Borland  v.  Kingsbury,  66  Mich.  69, 
64.  31  NW  620. 

[a]  Where  laok  of  jwlsdlotlon  Is 
alleged  and  snstalaed  on  a  motion  to 
dissolve,  the  original  action  must  also 
be  dismissed.  Wood  t.  Bally,  77  Mlssi 
615.  27  S  1001. 

68.  Kan.— Voorhls  v.  Mlchaells,  45 
Kan.  265,  25  P  692;  Clark  v.  Montfort, 
37  Kan.  7S6,  16  P  899;  Bundrem  v. 
Denn,  26  Kan.  430. 

Mass. — O'Hare  v,  Downlnff,  ISO 
Mass.  16. 

Mo. — Knapp  v.  Joy,  9  Mo.  A.  675; 
Qrier  v.  Fox,  4  Mo.  A.  522.  But  see 
National  Tube  Works  Co.  v.  Ring  Re- 
frigerating, etc.,  Macb,  Co.,  201  Mo. 
30,  98  SW  620  infra  next  note. 

Nebr. — Dayton  SpIce-MlUs  Co.  V. 
Sloan,  49  Nebr.  622.  68  NW  1040. 

Oh. — Ramsay  v.  Overaker,  1  DIan. 
569,  12  Oh.  Dec.  (Reprint)  801; 
Heldenhelmer  v.  Ogborn,  1  Dlsn.  .361, 
12  Oh.  Dec.  (Reprint)  666. 

Tex. — Cox  V.  Relnhardt,  41  Tex. 
591:  Culbertson  t.  C^been,  29  Tex. 
247:  Moore  v.  Corley,  16  SW  787. 

Va.— Wlngo  V.  Purdy,  87  Va.  472,  12 
SE  970. 

Wash. — ^Auglr  ▼.  Foresman,  13 
Wash.  595,  63  P  201. 

W.  Va.— Miller  v.  Zelgler.  44  W. 
Va.  484,  29  SE  981,  67  AmSR  777; 
Burgunoer  v.  Zelgler,  44  W.  Va.  413, 
29  SE  1034. 

Wis. — Gowan  V.  Hanson,  66  Wis. 
341,  13  NW  238. 

Contra  Light  ▼.  Isear,  28  S.  C  440, 
6  SE  284. 

[a]  Where  prematnrltr  of  action 
set  up. — In  a  suit,  by  original  attach- 
ment, for  a  debt  not  yet  due,  no  de- 
cree will  be  given  for  the  debt,  when 
the  attachment  is  defeated  by  plea  In 
abatement,  and  the  prematurity  of 
the  suit  for  the  debt  Is  Interposed  as 
a  defense  by  answer,  Cheatham  v. 
Pearce.  89  Tenn.  668.  16  SW  1080; 
Pigue  V.  Toung,  86  Tenn.  28$,  1  SW 
889. 

[b]  Bffeot  of  oonunencenwnt  of 
garnlshiBsnt  proceediiMrs. — Where  a 
traverse  has  been  sustained  to  an  aRl- 
davlt for  attachment  on  a  debt  not 
due,  the  fact  that  gamldiee  proceed- 
ings have  been  Instituted  does  not 
affect  the  rule  that  the  dissolution 
of  the  attachment  In  such  case  ter- 
minates the  whole  proceeding.  Gowan 
V.  Hanson.  66  Wis.  841.  18  NW  238. 

[c]  Where  part  of  olalm  Is  dne^— 
Where  an  attachment  la  commenced 
on  notes,  some  of  which  are  not  due, 
and  the  plea  in  abatement  Is  sus- 
tained. If  the  petition  states  a  good 
cause  of  action  on  the  matured  notes, 
the  suit  may  be  dismissed  In  the  ap- 
pellate court  as  to  the  notes  not  due 
and  judgment  rendered  on  the  notes 
due  when  suit  was  brought,  where  the 
findings  upon  the  different  notes  are 
separate  and  distinct.  Knapp  v.  Joy, 
9  Mo.  A.  675. 

69.  Pierce  v.  Myers,  28  Kan.  364: 
Ramsay  v.  Overaker,  1  Dlan.  S68.  18 
Oh.  D«&  (Reprint)  801. 


£a]  In  mssottTi,  under  Rev.  St. 
(1X99)  ft  367.  370,  400,  407,  414,  pro- 
viding for  the  Issuance  of  an  attach- 
ment on  a  demand  not  due  and  for 
the  filing  of  a  petition  setting  forth 
the  cause  of  action,  and  declaring 
that  If  the  Issue  presented  by  a  plea 
In  abatement  Is  found  for  defendant 
the  cause  shall  proceed  to  trial  on 
the  merits,  etc.,  the  sustaining  of  a 

ftlea  In  abatement  to  the  attachment 
n  a  Bult  on  a  demand  not  due  does 
not  require  the  dismissal  of  the  ac- 
tion, but  the  same  may  be  tried  on  Its 
merits  after  the  maturity  of  the  de- 
mand. National  Tube  Works  Co.  v. 
Ring  Refrigerating,  etc..  Maeh.  COh 
301  Mo.  30,  98  SW  620. 

tb]  Xf  the  aotlon  Is  sot  dismissed, 
plaintiff  should  be  required  to  Imme- 
diately correct,  by  amendment  or 
otherwise,  the  defects  In  the  attach- 
ment proceedings,  so  as  to  make  them 
correspond  with  the  law  governing 
actions  and  attachment  proceedings 
Instituted  on  claims  not  yet  due. 
Fierce  v.  Myers,  28  Kan.  364. 

70.  Panhandle  Nat.  Bank  v.  Still, 
84  Tex.  339.  19  SW  479;  Arnold  V. 
Willis,  68  Tex,  268.  4  SW  486. 

71.  U.  S. — Goldsborough  v.  Orr,  8 
Wheat  217.  5  L.  ed.  600. 

Fla.— Kennedy  t.  Mitchell,  4  Fla. 
467. 

Ga, — ^Klng  V.  Randall,  96  Ga.  449. 
22  SE  683;  Hlckson  v.  Brown.  92  Ga. 
226,  17  SE  1036;  Bruce  v.  Conyers,.54 
Ga.  878;  Cincinnati,  etc.,  R,  Co,  v. 
Pless,  3  Ga.  A.  400.  60  SE  8. 

Md.— Randle  V.  Mellen,  67  Ud.  181 
8  A  573. 

Mo.— Peery  v.  Platte,  89  Mo.  404. 

Pa.— Bayersdorfer  ▼.  Hart.  18  Phtta. 
192,  J 

Tex. — Green  v.  Hill,  4  Tex.  466." 

Utah.— H.  L.  Griffin  Co.  v.  BbweU, 
38  Utah  357.  113  P  826. 

See  Borland  v.  Kingsbury,  66  Mich. 
59.  31  NW  620. 

[a]  Motion  after  avpearanos  and 
plsa^— If  a  motion  to  dissolve  Is  made 
afte.-  defendant  has  appeared  and 
pleaded  to  the  action,  plaintiff  may 
still  proceed  In  his  suit  and  prosecute 
his  claim  to  final  Judgment,  although 
the  attachment  may  be  dissolved:  but 
It  Is  otherwise  If  the  attaehment  Is 
dissolved  before  plea  to  the  action. 
In  the  latter  ease  the  suit  abates. 
Kennedy  V.  Mitchell,  4  Fla.  467. 
.  [b]  A  spaolnl  appsanwoe  sad  ms- 
tloa  to  ansMh  an  attachment  Issued 
by  a  Justice  of  the  peace  on  an  afll*- 
davit  ao  defective  that  the  justice  obn 
talned  no  Jurisdiction  does  not  au- 
thorize the  Justice  to  give  Judgment 
against  defendant.  Borland  v.  Kings- 
bury, 65  Mich.  59,  62,  31  NW  620 
[overr  Hills  v.  Moore,  40  Mich.  210] 
(where  it  Is  said:  "The  affidavit  la 
essentia!  to  confer  Jurisdiction.  If  It 
is  not  filed,  or  If  It  Is  defective  In 
matters  of  substance,  and  Its  defeats 
are  not  waived  by  a  general  appear- 
ance, the  Justice  obtains  no  Jurisdic- 
tion over  the  cause,  and  his  aota  are 
coram  non  Judice").  '<!. 

72.  La.— Watt  v.  Ralston,.  20  La. 
Ann.  822. 

Mlsa.— Bates  v.  Crow.  67  Ulsst  676. 
N.  T. — Bump  V.  Dan9hy.'.i|2  NYS 
901. 

Pm. — ^Pernau  v.  Butchf>r,  118  Fa. 
298,  6  A  67  [aft  1  Oook  401}t  White  t. 
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miBflal  of  the  attaehment  will  not  carry  the  main 
eanse  with  it. 

1088]   d.  Wliere  Writ  Qnashed  1»7  Agreffment. 

Where  suit  is  brought  by  attaohment,  and  the  writ 
is  quashed  by  agreement  that  the  cause  shall  be 
tried  upon  its  merits,  and  the  same  is  so  tried,  the 
suit  should  not  be  dismissed.^' 

1089]  e.  Under  Special  Statatoxy  Provisions. 
A  personal  judgment  may  be  rendered  against  de- 
fendant in  attachment,  notwithstanding  we  dismis- 
sal thereof,  if  service  is  had  or  notice  given,  in  ac- 
cordance with  the  provisions  of  a  statute  which 
authorizes  the  trial  of  the  main  action,  notwith- 
standing the  dinnissal  of  the  attachment,  when  no- 
tice of  the  attachment  is  served  personally  on  de- 
fendant at  least  ten  days  before  final  jn^^ent^^ 
So  also,  the  dissolution  or  quashing  of  the  attach- 
ment will  not  carry  with  it  the  main  action,  where 
it  is  expressly  provided  by  statute  that  Uxa  snit 


shall  proceed  as  if  commenced  by  summons,^'  <a, 
where  a  statute  provides  that,  in  case  defenduii  n- 
sides  in  the  county,  the  court  shall  proeeed  in  the 
case  as  if  there  had  been  a  Bommons  regalarty 
served,  notwithstanding  the  dismisaal  of  the  attadi- 
mentJ" 

1090]  S.  In  Respect  to  Attacbed  Froparty- 
a.  Vacation  of  Uen.  Where  an  attachment  is  dis- 
solved the  Uen  on  the  property  seized  thereonder  ii 
vacated,''  and  if  by  judicial  sale  a  fond  has  been 
snbstitnted  in  place  of  the  property  the  lien  on 
the  fund  is  thereby  diBehan;ed.'* 

[M0911  b.  Bctom  of  KropArtr'"— (1)  liL  Oaft- 
eraL  Ordinarily  on  the  dissolution  of  an  attsdn 
ment  all  property  attached  shonld  be  retnmed  to  de- 
fendant, whether  the  dissolution  is  by  operaticm  of  a 
finid  jn^ment  in  defendant 's  favor  or  by  q>eeial  pro- 
ceedings for  the  pozpoea  of  obtaining  an  order  of 
dissolution  had  in  advance  of  a  triiU  on  the  merits;** 


Thlelens,  108  Pa.  178:  BWaie  v.  Black, 
99  Pa,  ^0;  Ball  t.  Klntz.  2  Pa.  DIst 
16,  12  Pa.  Co.  90:  Butcher  v.  Fernau, 
1  Kulp  ^01;  Bayersdorfer  v.  Hart.  13 
PhilR.  192;  Shiirpless  v.  ZieBler,  8 
WUIvXr  1!>0;  McCallum  v.  Hodder,  t 
WklvN'C  IS,"). 

Ttinii.— Nil. sli  vine  v.  WIlBon,  88 
Tenn.  407.  12  8W  1082. 

Tex. — Campbell  v.  Wilson.  6  Tex. 
379;  Rice  v.  Powell.  Dall.  413. 

[a1  IIliutratloB. — Where  personal 
service  of  petition  and  citation  were 
made  on  defendant  domiciled  in  the 
state  In  a  parish  where  he  claimed  to 
reside,  the  suit  should  not  have  been 
dismissed,  although  an  attachment  on 
the  ground  of  defendant's  domicile  In 
another  state  was  not  sustainable. 
Watt  V.  Ralston,  20  La.  Ann.  322. 

Tb]  TkUd  Mrvlo*  neoeasMT. — 
Where  service  of  process  Is  relied 
on  to  prevent  a  dismissal  of  the  ac- 
tion along  with  the  attachment,  it 
must  of  course  appear  that  there  has 
been  a  valid  service.  Nashville  v. 
Wilson,  88  Tenn.  407,  IS  SW  1082; 
Sherry  v.  Divine,  11  Helsk.  (Tenn.) 
722. 

n.  Ross  T.  Allen.  67  Ht.  117.  Sea 
also  Smith  T.  Warden,  S6  N.  J.  L. 
346. 

74.  Hodnett  V.  Btene,  98  Oa.  645, 
20  8K  43:  Daniel  V.  Hochstadter,  78 
Ga.  144;  Hendrix  v.  Cawthorn,  71  Ga. 
742;  Bulce  v.  Iiowman  Gold,  etc.,  Uln. 
Co.,  64  Ga.  769;  Parker  v,  Brady,  56 
Ga.  872;  Camp  v.  Cahn.  53  Ga.  6B6. 
See  also  King  v.  Randall,  95  Ga.  449, 
22  8E  688  <where  it  was  said  that 
while  the  present  statute,  Code  S 
3328,  does  not  provide  in  terms  that 
where  the  notice  required  has  been 
given,  a  declaration  shall  not  be  dis- 
missed because  the  attachment  may 
have  been  dismissed,  the  same  rule 
has  been  followed  in  cases  arising  un- 
der It). 

[a]  An  aoknowledffuent  of  serrloe 
1^  Aefendaat's  attornsy  Is  sufllcient 
to  authorize  a  judgment  In  personam 
against  defendant  in  attachment.  The 
attorney  is  presumed  to  be  author- 
ized to  acknowledge  service,  unless 
the  contrary  appears  by  competent 
proof.  HendrU  v.  Cawthorn,  71  Ga. 
742. 

[b]  This  statttts  haa  bo  appUoa- 
tloa  whsB  the  court  to  which  the  at- 
tachment Is  returnable  has  no  Juris- 
diction of  that  class  of  attachments. 
Rome  First  Nat.  Bank  t.  Ragan,  92 
Ga.  883,  18  8E  2»S. 

75.  Btix  V.  Dodds,  6  HI.  A.  27; 
Buehman  v.  Dodds,  6  111.  A.  25:  Bvans 
V.  Saul,  8  Mart.  N.  S.  fLa.)  247; 
Sompeyrac  v.  Estrada,  8  Mart.  (L.a.) 
722:  Owens  v.  Johns,  59  Mo.  89; 
Staab  V,  Hersch,  8  N.  M.  153.  3  P  248, 

76.  Brackett  v.  Brackett,  61  Mo. 
221;  Peery  v.  Harper.  42  Mo.  131; 
Sharpless  v.  ZieBler.  92  Pa.  467. 

77.  Iowa. — Harrow  v.  Lyon,  S 
Greene  157. 


Nev.— Hanft  t.  Tonng;  21  Nev.  401, 
S3  P  490. 

Pa.— Ooldsteln  t.  Sondhelm,  2  Knlp 
212. 

Vt. — Johnson  v.  Edson,  2  Alk.  299. 
Wash. — Anderson  v.  Land,  S  Wash. 
498,  82  P  107.  84  AmSR  875. 

[a]  KMsona  for  dlssolntloii  not 
msterlaL — An  order  dissolving  an  at- 
tachment releases  the  property  at- 
tached regardless  of  the  reasons  as- 
signed for  grantlnor  the  order.  Theo. 
Aacher  Co.  v.  Jack.  1S4  Mo.  A.  611, 
114  SW  nil, 

[b]  Hestoratloa  of  Usn  «poa  re- 
TSTsal  of  order  vaoaUv  attaoluiMnt. 
— The  Hen  of  the  attachment  will  be 
restored  by  the  reversal  of  the  order 
vacating  the  attachment.  Pach  v. 
Oilbert,  17  NTClvProc  899  [aff  124 
N.  r.  612,  27  NE  391,  18  NTClvProc 
262].  But  such  restoration  of  the 
lien,  after  the  attachment  has  once 
been  vacated,  cannot  affect  the  Inter- 
vening rights  of  third  persons.  Pach 
V.  Orr,  15  NTClvProc  176. 

[cl  Dismissal  of  »ttaohn«rt  by 
oredltors^Where  Judgment  creditors, 
although  for  the  purpose  of  prevent- 
ing a  pro  rata  distribution,  obtain 
control  of  the  first  attachment  and 
dlamisfl  It.  its  lien  Is  i^one  and  will 
not  be  continued  for  the  benefit  of 
creditors  In  a  later  attachment 
Paltzer  v.  National  Bank.  41  111.  A. 
443  [aff  146  111.  177.  34  NE  34]. 

[dj  wher*  partnershfo  property  la 
attached  and  the  plea  in  abatement 
of  one  of  the  partners  is  sustained, 
the  attachment  abates  as  to  him,  and 
the  effect  of  such  abatement  is  to 
leave  the  attachment  as  If  Issued 
against  only  the  other  members  of 
the  Arm.  Hill  v.  Bell,  111  Mo.  35.  19 
SW  959. 

78.  Goldstein  v.  Sondhelm,  8  Kulp 
(Pa.)  212. 

79.  Directions  as  to  return  la  order 
of  Taoatton  see  supra  g  1059. 

60.  Ala.— Sherrod  v.  Davis,  17  Ala. 
312. 

Ark.~Jackman  t.  Anderson,  3S  Ark. 
414;  Delano  v.  Kennedy,  6  Ark.  467. 

Cal.— Hamilton  T,  Bell.  123  Cal.  98, 
55  P  758. 

Conn. — Peame  v.  Coyne,  79  Conn. 
570,  66  A  978. 

lil,_OiIbert  Tank.  110  IW.  A. 
658. 

Iowa. — Currens  v.  RatelHTe.  9  Iowa 
309;  Harrow  Lyon,  8  Oreeno  167: 
Brown  v.  Harris,  2  Greene  BOB,  62 
AmD  635. 

Kan. — Miller  v.  Dixon,  2  Kan.  A, 
445.  42  P  1014. 

Mass. — Dunbar  v.  Kelly,  189  Mass. 
390.  75  NE  740;  Martin  v.  Bayley,  1 
Allen  381;  Clap  v.  Bell,  4  Mass.  99. 

Mich.— Orr  v.  Keyes,  37  Mich. 
885. 

Minn. — Ryan  Drug  Co.  t.  Peaeook, 
40  Minn.  470,  42  KW  298. 

Mo. — State  V.  Fitspatrick.  64  Mo. 
185;  Snead  v.  Wegman,  27  Mo.  176; 


Ranscher       McBlhianer,  11  Ka  JL 

Nebr. — McReady  v.  Rogers.  1  Nebr. 
124.  93  AmD  883. 

Nev.— Ranft  v.  Young,  21  Nor.  401. 
82  P  490, 

N.  T,— Day  v.  Bach.  87  N.  T.  56; 
Lawlor  v.  Magnolia  Metal  Co.,  2  Ap^ 
Div.  562,  38  NTS  86  [app  dism  1« 
N.  T.  691  mem,  44  NB  1125  mem]; 
Moore  v.  Somerlndyke,  1  Hilt.  199. 

_N.  C— Mahoney  v.  Tyler,  136  N.  C 
40,  48  SE  649;  Stein  v.  Cosart.  lit 
N,  C.  280,  80  SE  340;  Devrles  t.  Som- 
mlt,  86  N.  C.  126. 

..Pa.— Rogers  v.  Sehadt.  218  Pa.  617, 
67  A  919. 

Tex. — Gasquet  v.  Collins.  67  Tei. 
840;  Levy  v.  McDowell,  45  Tex.  220; 
Hamilton  v.  Kllpatrick,  <CIv,  A.)  2S 
8W  819.  See  Hamlin  First  State 
Bank  V.  Jones,  (Civ.  A.)  139  SW  671. 

Vt.— Lovejoy  v.  Lee.  36  Vt.  486; 
Dewey  v.  Pay,  84  Vt.  138;  Jones  T. 
Wood.  30  Vt.  268:  Felker  Bmer^ 
eon.  17  Vt.  101. 

Wis.— Morawlts  v.  Woir  70  Wla 
515,  36  NW  392;  Clark  v.  Lamoreaz. 
70  Wis.  608.  36  NW  398;  Keith  T. 
Armstrong,  66  Wis.  2X6,  SS  NW 
445, 

r.^5S.?!S*5*'  B»>*»»r.  IBS  Ind.  322. 
63  NB  1014. 

[a  ]    Othw  Imes  seed  not  bo  d*> 

tsnnlaeO^Under  Rev.  St.  c  11  S  27, 
providing  that  defendant  may  plead 
traversing  the  attachment,  and  If  on 
trial  the  Issue  shall  be  found  for  de- 
fendant the  attachment  ahall  be 
quashed  and  the  cost  of  the  attach- 
ment shall  be  adjudged  against  plaln- 
tir^  but  the  suit  shall  proceed  to  final 
Judgment  as  though  commenced  by 
summons,  where  it  is  Judicially  de- 
termined on  the  trial  of  the  attach- 
ment Issue  that  the  attachment  has 
been  wrongfully  levied.  Judgment  in 
favor  of  the  attachment  debtor  on 
that  Issue  entitles  him  to  a  return  of 
the  property  attached  without  wait- 
ing for  the  determination  of  any 
other  issue.  Gilbert  v.  Tunk,  116  111. 
A.  6S8. 

[b]  Tb*  faot  that  the  qvashal  wma 
for  defeotfl  In  the  affidavit  and  bond 
does  not  prevent  the  amllcatloB  of 
the  rule.  Petty  .▼.  Lang,  81  Tax.  S38. 
16  8W  999. 

[c]  Troperty  eoararad  psauUar 
proossdlag^  The  rule  requlrT&s  the 
return  of  property  to  the  attachment 
debtor  on  dissolution  of  attadiment 
has  no  application  .where  h«  hae  con- 
veyed the  property  pending  the  at- 
tachment. In  such  case  the  property 
should  be  delivered  to  the  rlKhtful 
owner.  State  v.  Fitspatrick,  64  Mo. 
185  (holding  that  the  officer  was  lia- 
ble to  the  vendor  for  returning  the 
property  to  defendant  after  being 
notified  of  the  transfer);  Wehbcsr  v. 
Osgood,  68  N.  H.  284.  88  A  730;  Jack- 
son v.  Burnett.  119  N.  C.  195,  25  SB 
868  (where  defendant  had  transferred 
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vtnle  if  the  property  has  been  sold/^  defend- 
ant is  entitled  to  the  proceeds  arising  from  the 
sale;"*  and,  in  the  absenee  of  any  statutory  pro- 
vision to  the  contrary,  it  is  the  duty  of  the  officer 
to  return  the  property  or  proceeds  to  attachment  de- 
fendant, notwithstanding  an  appeal  is  taken  or  other 
proceeding  in  error  institnted."  In  North'  Caro- 
lina, where  a  judgment  for  plaintiff  in  attachment  is 
vacated  on  motion  of  a  nonresident  defendant,  the 
property  attached  will  remain  in  the  custody  of  the 
court  pending  determination  of  the  action,  snbject 


to  the  right  of  defendant  to  nleaae  the  property  by 
complying  with  the  statute-^ 

[(  1092]    (2)  Time  and  Huuur  of  UaUiif  Bo- 

tnrn.  Where  an  attachment  has  been  dissolved,  the 
officer  holding  the  property  should  return  the  same 
promptly.*"  If  property  attached  belongs  to 
two  cotenants,  the  return  to  either  will  be  suffi- 
cient.^^  A  mere  notice  of  the  relinquishment  of 
the  attachment  is  not  ordinarily  a  sufficient  return 
of  the  property."^ 

1093]    (S)  Necessity  for  Payment  of  Fees  and 


biB  Interest  to  plaintiff  pentflDK  the 
attachment). 

[d]  Anlnnuat  for  ImmM  of 
crtdnor»^(T)  Rev.  St.  S  2746,  re- 
quiring an  order  to  deliver  attached 
property  to  defendant  on  the  granting 
in  hlB  favor  of  a  motion  to  disaolve 
traversing  the  allegations  of  the  affi- 
davit for  the  attachment.  Is  manda- 
tory, and  an  order  passed  requiring 
the  property  to  be  delivered  to  de- 
fendant's assignee  for  the  benefit  of 
creditors  Is  erroneous,  although  In  a 
proceed IniT  to  which  defendant  was 
not  a  party  the  assignment  had  been 
held  valid  as  between  him  and  the 
assignee.  Moawltz  v.  Wolf,  70  Wis. 
S16,  S6  NW  392.  (2)  But  If  defend- 
ant's assignee  for  the  benefit  of  cred- 
itors had,  "before  the  dissolution  of 
the  attachment,  replevied  the  prop- 
erty from  the  officer,  the  possession 
of  the  assignee  would  constitute  a 
defense  to  any  action  brought  by  de- 
fendant amilnst  the  officer  for  non- 
delivery. Clark  T,  lAmorettz.  70  Wis. 
308,  SS  NW  S9S. 

[e]  mm  tlUa  to  pgoperty  Ate- 
patMU— (1>  Although  an  attachment 
was  properly  dlHoharged  as  to  one  of 
two  defendants,  on  the  ground  that 
be  was  not  liable  for  the  debt  sued 
on.  yet,  as  hia  claim  to  be  the  sole 
owner  was  traversed,  and  a  separate 
Issue  thus  made,  he  was  not  entitled 
to  take  possession  of  the  goods  until 
that  Issue  had  been  tried.  Berry  v. 
Callahan,  15  KyL  539.  (2)  So  the 
rule  cannot  be  Invoked  where  goods 
sold  are  attached  by  creditors  and  re- 
plevied by  the  seller,  and  an  agree- 
ment entered  Into  between  the  attach- 
ing creditors,  defendant  in  attach- 
ment, the  sheriff,  and  the  intervener, 
that  all  their  several  rights  should 
be  adjudicated  In  the  replevin  suit, 
and  where  judgment  was  rendered  in 
the  sheriffs  favor.  Camp  t.  Schuster, 
SI  Uo.  A.  403. 

[f]  AttMhmsnt  of  nortv«ff«a 
AatteOa  hr  mortgagM^Where  a 
mortgagee  of  chattels  had  them  at- 
tached, and  then  arranged  with  the 
odlcer  to  hold  the  property  by  virtue 
of  the  mortgage  as  well  as  under  the 
attachment,  the  property  upon  the 
discharsa  of  the  attachment  was  In 
legal  contemplation  In  the  possession 
■it  the  mortgagee  who  might  sue  a 
trespasser  for  meddling  therewitli. 
Hackett  v.  Maniove.  14  Ca.1.  85. 

IgJ  Vhave  suit  pendhuf  sgalBSfe 
iMomr  for  oonTerslon. — An  order  will 
lot  bo  panted  directing  the  sheriff  to 
leliver  attached  property  to  defend- 
int.  where  an  action  Is  pending  to 
ecover  the  value  of  the  property 
rom  the  sheriff,  for  a-  conversion 
hereof  In  refusing  to  deliver  It  until 
is  fees  and  charges  had  bean  paid, 
lall  V.  T7.  8.  Beflector  Co.,  4  NTClv 
'roc  1<8, 

[h]  Speolal  agreement  hstweea  de- 
nUUwt  and  attaoUng  oflioec^— Where 
n  oOlcer  who  had  made  an  attach- 
lent  of  bank  bills  refused  to  return 
>iem  to  the  owner  upon  dissolution 
f  the  attachment  unless  the  owner 
oald  a«rree  that  he  might  retain  a 
art  of  them  as  a  pretended  reward 
>r  finding  them,  it  was  held  that 
jch  aarreement  was  the  result  of 
tireM  and  was  not  binding,  and  that 
le  owner  might  recover  the  money 
t  retflitned.   Lovejoy  t.  Lee,  86  Vt. 

to. 


[I]  Blgltt  of  olaimsnt^The  vacat- 
ing of  an  attachment  for  an  irregu- 
larity does  not  entitle  third  persons 
who  have  claimed  the  property  and 
demanded  it  of  the  sheriff  to  receive 
It,  especially  If  an  appeal  from  the 
order  of  vacation  Is  pending.  Bowe 
V.  Wilklns,  1  HowPrNS  (N.  Y.)  21. 

[J]  Order  not  essential^ — ^Where, 
after  the  attachment  of  partnership 
property,  one  of  the  members  of  the 
Arm,  by  proceedings  In  a  suit,  pro- 
cured the  quashing  of  the  attach- 
ment and  the  dismissal  of  the  suit, 
and  acknowledged  that  the  levy  had 
abated,  there  being  no  evidence  that 
the  officer  or  attaching  creditor  as- 
serted any  right  or  control  over  the 
property  thereafter,  it  would  be  held, 
as  a  matter  of  law,  that  the  posses- 
sion was  restored  to  the  partnership 
without  the  actual  entry  of  an  order 
therefor  as  authorised  by  Bev.  St. 
il89E)  art  216,  Hamlin  First  State 
Bank  v.  Jones,  (Tex.  Civ.  A.)  1S»  SW 
871. 

81.   Sale  of  attaiflMA  propertr  see 

supra  <j  784-814. 

89.  York  V.  Sanborn.  47  N.  H.  403; 
Day  v.  Bach,  87  N.  Y.  66:  'Mahoney 
v.  Tyler,  136  N.  C.  40.  48  SB  649; 
Devrlas  v.  Summit,  J6  N.  C.  126;  Ad- 
ams V.  Lane,  38  vt.  640.  See  also 
Goldsmith  V.  Stetson,  39  Ala.  183; 
First  Nat  Bank  v.  Llvlngood,  88  Kan. 
118,  121.  109  P  987  Jcit  Cyc].  But 
compare  Wright  v.  Brown,  7  Ga.  A. 
889,  66  SE  1034. 

[a]  The  oonvt  has  no  right  to  di- 
rect the  proceeds  to  be  paid  on  the 
Indgmsat  of  attaching  plaintiff  re- 
covered In  the  main  action.  Petty  v. 
IJang,  81  Tex.  238.  16  SW  999. 

[b]  Payment  without  order  of 
court. — ^Whlle  it  is  safer  for  the  clerk 
upon  the  dissolution  of  an  attachment 
to  have  an  order  of  court  made,  di- 
recting the  disposition  of  moneys 
placed  In  his  hands  by  the  sheriff  as 
the  proceeds  of  the  sale  of  the  prop- 
erty attached,  yet  he  does  not  render 
himself  liable  to  plalntlCT  by  a  pay- 
ment without  such  an  order,  to  at- 
tachment defendant  If  such  payment 
is  made  In  good  faith  and  without 
notice  of  plaistlfTs  intention  to  ap- 
peal and  continue  his  attachment  lien 
by  supersedeas.  r>anforth  v.  Bupert, 
11  Iowa  547. 

[cl  Setennlaatlom  of  claim  to  pro- 
eeeds^— Where  the  proceeds  of  the 
sale  of  attached  property  are  still  In 
the  hands  of  an  .officer  of  the  court, 
the  court  may  determine  the  validity 
of  a  claim  by  plaintiff  to  such  pro- 
ceeds under  a  prior  mortgage.  Por- 
moso  First  Nat.  Bank  v.  Llvlngood. 
83  Kan.  118,  109  P  987. 

[d]  IievT  of  Interrenlng  ezecntioa 
nos  prooeeda  in  the  hands  of  Aer- 
Iffii  Tfpnn  the  dissolution  of  an  at- 
tachment, the  proceeds  of  a  sale  of 
the  attached  property  In  the  hands 
of  the  sheriff  are  not  In  the  custody 
of  the  law  In  such  a  sense  as  to  pre- 
clude him  from  applying  them  upon 
an  execution  against  the  property  of 
the  same  defendant,  issued  to  and  re- 
ceived by  such  sheriff  after  the  re- 
ceipt of  such  money.  Slvans  v.  Vir- 
gin, 72  Wis.  423,  39  NW  8S4,  7  AmSR 
870. 

[e]  AgBWsm^nt   of  Aamagwa^~ 

Where  the  attached  property  has  been 
sold  under  a  lawful  order  of  the 
court,  and  the  attachment  la  after- 


ward dissolved,  the  court  should  not 
order  It  returned,  but  should  assess 

damages  sufficient  to  cover  the  value 
of  the  property  at  the  time  It  was 
seized,  and  Interest  thereon  to  the 
day  of  trial.  Norman  v.  Fife,  61  Ark. 
33.  31  SW  740. 

83.  Loveland  v.  Alvord  Cons, 
Quartz  MIn.  Co..  76  Cal.  662,  18  P  682; 
Brown  v,  Harris,  2  Greene  (Iowa) 
606,  62  AmD  636;  Becker  t.  Steele,  41 
Kan.  173,  21  P  169  [reviewing  St.  Jo- 
spyih.  etc..  R.  Co.  v.  Casey.  14  Kan. 
Bni];  Kf.ll  V.  Murray,  85  Kan.  171,  10 
P  472:  Rrown  v.  Tuppeny,  24  Kan. 
29:  Mill>.-r  V.  Dixon.  2  Kan.  A.  446, 
42  P  1014;  Raiift  v.  Young,  21  Nev. 
401.  32  P  490.  See  also  Sherrod  V. 
Dnvls,  17  Ala.  312;  Moore  V.  Somerbi- 
dyke.  1  Hllt.  fN.  T.)  199. 

Til]  In  Iowa,  under  the  Cede  | 
SDl'j,  although  an  attachment  has  been 
discharged,  If  plaintiff  announces  his 
Intention  to  appeal,  and  perfects  Uie 
appeal  within  two  days,  the  Hen  of 
the  attachment  Is.eonttnued,  and  the 
eefeot  is  the  tame  whether  the  dis- 
charge was  made  upon  motion  by  de- 
fendant or  by  petition,  under  |  3016, 
of  one  claiming  title  to  the  propertv. 
Ryan  v.  Heenan,  76  Iowa  589,  41  NW 
867. 

[b]  In  Minnesota  plaintiff,  by  ap- 
pealing from  the  order  dissolving  the 
writ  and  giving  bond  for  a  stay,  may 
suspend  the  operation  of  the  order, 
and  such  suspension  will  relate  back 
to  the  date  thereof,  so  that,  if  the 
officer  still  has  the  property,  his 
right  to  hold  It  is  restored.  Never- 
theless, upon  the  dissolution  of  the 
writ  the  officer  Is  not  to  retain  the 
property  to  enable  plaintiff  to  ap- 
peal from  the  order  dissolving  It  and 
give  a  stay  bond.  Ryan  Drug  Co.  v. 
Peacock,  40  Minn.  470,  42  NW  298. 

{c}  Ih  VebTMka  the  act  of  Febr. 
17.  1873.  provides  that,  when  an  or- 
der discharging  an  attachment  is 
made,  and  any  party  affected  thereby 
shall  except  thereto,  the  court  or 
Judge  shall  fix  the  number  of  days, 
not  to  exceed  twenty.  In  which  such 
party  may  file  a  petition  in  error, 
dtirlnr  which  time  the  property  at- 
tached shall  be  held  by  the  sheriff  or 
other  officer.  Under  this  statute,  if 
no  undertaking  is  given  within  the 
reqtiired  period,  the  officer  must  de- 
liver the  property  to  the  person  en- 
titled thereto.  Adams  County  Bank 
V.  Morgan,  26  Nebr.  148,  41  NW  993; 
State  V.  Cunningham.  9  Nebr.  146,  1 
NW  1011.  See  also  McDonald  v. 
Bowman,  40  Nebr.  269.  68  NW  704; 
Turpin  V.  Coates,  12  Nebr.  821.  11  NW 
300. 

84.  Page  v.  McDonald,  159  N.  C 

38,  74  SE  642. 

85.  Rice  V.  Wolff,  4  OhS&CP  265, 
3  OhNP  289;  Clark  v.  Lamoreux,  70 

Wis.  508.  36  NW  393. 

86.  Gaaeett  v.  Sargeant,  26  Vt. 
424. 

[a]    Partnership  proper ty^Where 

an  attachment  was  levied  on  partner- 
ship property,  a  return  of  possession 
of  the  property  to  one  of  the  part- 
ners on  the  quashing  of  the  writ  was 
a  return  to  the  firm.  Hamlin  First 
SUte  Bank  v.  Jones,  (Tex.  Civ.  A.) 
189  SW  671. 

87.  Becker  v.  Bailies,  44  Conn.  167, 
[a]  ZUvatmtloii.— Where  the  sher- 
iff  attached   certain   property  and 
locked  it  up  in  the  room  where  it 
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OhargOB  of  Officer.  Where  an  attaehment  is  set 
aside  or  vacated,  defendant  cannot  be  required  to 
pay  the  fees  of  the  levying  officer  or  the  costs, 
ehajiges,  uid  e^ienses  incurred  1:^  him  in  conneetitm 
with  the  seizure  and  custody  of  the  property  as  a 
condition  of  receiving  back  his  property,**  and  where 
the  property  has  been  sold  aefraidant  is  entitled 
to  receive  the  entire  proceeds  withont  deduction  for 
such  fees  or  charts.** 

[%  1094]  (4)  Liability  for  DetentioiL  of  Prop- 
erty. The  attaching  plaintiff  cannot  he  held 
liable  tta  the  miBcondact  of  the  levying  offi- 
cer in  refusing  or  neglecting  to  return  the  prop- 
erty to  defendant  upon  a  vacation  of  the  attaoh- 
meut."o 

[(  1095]  (6)  Effect  of  Second  Attachment 
Where  Property  Not  Betnxned.  If  on  the  dissolu- 
tion of  an  attachment  there  is  not  a  formal  delivery 
of  the  property  to  the  Attachment  debtor,  a  second 
attachment  will  not  revive  the  lien  created  by  the 
first  attaehment." 

[%  1096]  4.  On  Bights  of  Other  Attaching  Ored- 
itors  or  Execution  Creditors.  In  some  of  the  states 
the  attachment  is  for  the  benefit  of  all  creditors  who 
file  claims  thereunder,  and  who  thus  acquire  liens 
relating  back  to  the  reception  of  the  writ  by  the 


officer,*'  and  under  such  provi8l(ms  their  rights  will 
be  unaffected  by  the  diamiasid  of  the  original  at- 
taehment because  of  defects  in  the  piq>er8y**  or  b;  k 
discontinuance  by  agreement  out  of  court  by  the  at- 
taching creditor  and  the  debtor,"'  and  of  coarse  the 
dismiaaal  of  an  attaehment  does  not  affect  the  Imi 
of  an  execution  in  favor  of  a  third  person  upon  tba 
same  property.*' 

1097]  5.  On  Bii^ts  of  Intenreninc  dnlmt 
The  dismissal  of  an  attachment  suit  opuatei  as  t 
release  of  the  property  claimed  by  an  interraw, 
and  if  he  wishes  to  be  quieted  in  his  title  he  most 
have  recourse  to  a  direct  action.'* 

{%  1098]  6.  On  LisblUty  on  Betoase  or  ForthcoB- 
ing  Bond.  Where  an  attaehment  is  vacated  or 
quashed,  a  fortheoming,  delivery,  or  replevy  bond 
given  to  seenre  the  release  of  the  property  faUs  with 
it.*'  Likewisej  the  disaolntion  of  an  attaehment  re- 
leases a  deposit  of  money  payable  to  the  dqwsitot 
on  demand.** 

H  1099]  7.  On  Bi^t  to  Attach  Propertar  In 
Ouier  Proceedings.  The  vacation  of  an  attachment 
does  not  preclude  another  attadiment  of  the  same 
property  by  the  same  creditor,**  although  where  tiie 
diffiolution  is  on  the  ground  of  insufficiency  of  the 
attaehment  affidavits,  there  can,  of  course,  be  no  sab- 


was  attached,  taking  the  key  away, 
a  subsequent  notice  to  defendant  that 
ha  relinquished  the  attachment,  with- 
out a  surrender  of  the  key,  did  not 
amount  to  a  return  of  the  prop- 
erty.    Becker  v.  Bailies,   44  Conn. 

[bj    Where  property  aot  removed. 

— Where  the  sheriff  attached  some 
horses  at  a  livery  stable,  but  ctld  not 
remove  them  therefrom,  and  after 
the  dissolution  of  the  attachment  no- 
tified the  keeper  of  the  stable  of  that 
fact,  a  delivery  of  the  horses  by  the 
latter  to  third  parties  who  held  a 
contract  of  purchase  from  the  owner 
Was  held  to  be  a  legal  return  of  the 
property.  Dishneau  v.  Newton,  96 
Wis.  531.  71  NW  807. 

88.  McReady  v.  Rogers,  1  Nebr. 
124.  93  AmD  333;  tJpton  v.  Electric 
Constr.,  etc..  Co.,  89  Hun  502,  35  NTS 
426;  Bowe  v.  U.  S.  Reflector  Co.,  36 
Hun  407,  8  NTClvProc  33.  2  HowPr 
NS  440  Toverr  as  to  this  point  but  aff 
on  other  grounds  66  HowPr  41  ffoll 
Hall  V,  u;  S.  Reflector  Co.,  66  How 
Pr  81).  and  foil  Lawlor  v.  Mag- 
nolia Hetal  Co.,  2  App.  Dlv.  552.  38 
NTS  36.  3  NTAnnCas  100  (aff  16 
Hisc  ISl,  88  NTS  297)]  (holding 
that  Code  Civ.  Proc.  t  709  Is,  in  so  far 
as  it  attempts  to  compel  such  pay- 
ment by  defendant,  unconstitutional 
and  void  as  depriving  defendant  of 
his  property  without  due  process  of 
law).  See  also  Sheriffs  and  Con- 
stables [3B  Cyc  1609]. 

[a]  ^plication  ot  mis.  Code  Ctv. 
^oe.  S  709,  providing  that  "where  a 
warrant  of  attachment  is  vacated  or 
annulled,  or  an  attachment  is  dis- 
charged, upon  the  application  of  the 
defendant,"  it  is  tt^e  duty  of  the  sher- 
iff "to  deliver  over  to  the  defendant, 
or  to  the  person  entitled  thereto," 
upon  demand  and  upon  payment  of 
his  fees,  the  attached  property,  re- 
lates to  an  application  by  dther  per- 
sons as  well  as  by  defendanL  So  far 
as  It  exacts  that  a  person's  property 
shall  not  be  delivered  to  him  until  he 
pays  fees  for  which  he  has  no  per- 
sonal liability,  it  is  unconstitutional 
and  inoperative.     Where  subsequent 

Judgment  creditors  of  defendant  who 
lad  had  an  execution  levied  by  the 
sheriff  on  the  attached  property  in 
his  hands  moved  to  vacate  the  at- 
tachment for  Insufficiency  of  the  af- 
fidavit, it  was  erroneous  to  annex 
as  a  condition  of  the  vacation  that 
they  pay  the  sherifTs   fees.  Union 


Distilling  Co.  V.  Union  Pharmaceuti- 
cal Co.,  M  N.  T.  Super.  417,  6  NTS 
539. 

[b]  MtttMBMrt  \ir  parti— —(1) 
Where  defendant  has  made  a  settle- 
ment with  plaintiff  agreeing  to  pay 
the  sheriff's  fees,  he  cannot  obtain  a 
release  of  the  attached  property  with- 
out first  paying  the  fees.  Robinett 
v.  Connolly,  76  Cal.  56,  18  P  ISO.  (2) 
But  if  the  parties  have  simply  set- 
tled the  suit  without  agreement  as 
to  the  officer's  fees,  the  owner  is  en- 
titled to  a  return  without  payment 
thereof,  as  the  officer  in  levying  the 
attachment  acted  as  the  agent  of 

?laintlfL  Felker  v.  Bmeraon,  IT  Vt 
01. 

89.  Llttlefleld  T.  Davis.  CS  N.  H. 
492  [clt  York  Sanborn,  47  N.  H. 
403]. 

90.  Blanchard  v.  Brown,  42  Mich. 
46,  3  NW  246;  Mahoney  v.  Tyler,  13« 
N.  C.  40,  48  SE  549. 

81.  Anderson  v.  Land,  6  Wash. 
493,  32  P  107.  84  AmSR  875.  But 
compare  Brady  v.  Royce,  180  Mass. 
563.  62  NB  960. 

98.  Trentman  v.  Wiley,  86  Ind.  3S; 
Ryan  v.  Burkam,  42  Ind.  507  [clt 
Shirk  V.  Wilson,  13  Ind.  129]. 

[a]  TmOxatm  to  show  lateatlon  to 
proooed  lsd«^«ndsatlT.  —  Where  a 
creditor  files  a  complaint,  affidavit, 
and  undertaking,  and  there  Is  any- 
thing In  the  record  which  shows  an 
intention  to  file  under  the  original 

firoceeding,  and  not  to  commence  an 
ndependent  action,  the  creditor  will 
be  held  to  have  become  a  party  to 
the  original  action.  Ryan  t.  Bur- 
kam, 42  Ind.  607. 

80.  Fee  V.  Moore,  74  Ind.  319. 
But  compare  Olney  v.  Shepherd,  8 
Blackf.  (Ind.)  146. 

84.  Cummins  t.  Blair,  18  N.  J.  L. 
151. 

95.  Drs.  K.  &  K.  U.  8.  Medical, 
etc..  Assoc.  V.  Post,  etc..  Job  Printing 
Co..  68  Mich.  487.  25  NW  477. 

[a]  The  validity  of  a  levy  under 
execution,  made  after  the  attach- 
ment, Is  not  affected  by  the  dissolu- 
tion of  the  attachment.  Dunbar  v. 
Kelly,  189  Mass.  390,  75  NB  740. 

90.  Meyers  v.  Blrotte.  41  La.  Ann. 
746,  6  S  607;  Saco  v.  Hopklnton,  29 
Me.  208.  See  also  Bowe  v.  Wllklns, 
1  HowPrNS  (N.  T.)  21  (holding  that 
the  vacating  of  an  attachment  for  an 
Irregularity  did  not  entitle  third  per- 
sons who  had  claimed  the  property 
and  demanded  it  of  the  sheriff  to  re- 


ceive it,  especially  where  an  appeal 
from  the  order  of  vacation  was  pend- 
ing). 

97.  Schunadc  v.  Art  Metal  Nov- 
eltyCo.,  84  Conn.  831,  80  A  S90:  Otss 
V.  Willtanta,  48  Ind.  ZfiS. 

[a]  Xaason  of  nlsy— "Aa  the  lien 
of  the  attachment  remains  In  legxl 
contemplation  over  the  propertr 
through  the  bond,  or  over  the  bond 
as  representing  the  property.  It  fol- 
lows naturally  that  whatever  de- 
stroys the  attachment  destroys  all 
liability  upon  the  bond."  Shunack  v. 
Art  Metal  Novelty  Co..  84  Oonn.  8J1. 
385,  80  A  290. 

[b]  ZiablUto'  oa  a  olalmafa  Mtf 
is  terminated  by  a  dlsmlasal  of  the 
attachment  suit.  Horstman  Lit- 
tle, (Tex.  Civ.  A.)  88  SW  28«. 

98.  Ryan  v.  Lyon,  212  Mass.  414. 
99  NB  169. 

98.  Brinkman  Co.  Bank  v.  Gna- 
tlne,  63  Kan.  758,  66  F  990  <holdlne 
that  an  order  made  by  a  Judge  at 
chambers,  discharging  an  attachment 
levied  by  one  assuming  to  act  as  as 
officer,  but  not  qualified  to  make  sudi 
levy,  which  order  Is  made  after  ptatn- 
tiff  has  filed  a  release  of  the  attach- 
ment, and  Is  made  In  the  absence  of 
counsel  for  plaintiff,  and  without  con- 
test, is  not  an  adjudication  against 
the  right  of  plaintiff  to  cause  the 
property  to  be  setsed  under  a  subse- 
quent order  of  attachment  baaad  on 
the  original  affidavit  In  attaebmeat 
filed  at  the  commencement  of  the 
action). 

[a]  vhne  a  suit  la  ewm— eeS  %r 
attaehnaat,  the  effect  of  a  juteawet 
of  nonsuit  Is  nothing  more  than  • 
quashing  of  the  attacnmont,  and  does 
not  bar  further  proceedlnKs.  Bates 
V.  Jenkins.  1  HI.  411. 

[b]  Where  a  oredltor  wwtm  ta  dli- 
f  erent  oonrts  on  separate  AaMa,  al- 
leglng  the  same  grounds  for  attach- 
ment in  each  case,  a  discharge  of  the 
attachment  in  one  case  doea  not  bar 
the  attachment  In  the  other,  altbongb 
the  evidence  in  the  two  caMs  Is  ex- 
actly the  same.  Stelnharter  v.  Wolf- 
steln,  13  KyL  871. 

[c]  Where  as  attatduneat  luw  bees 
qnaahed  for  laok  of  Jarlaaiatfan  at 
the  court  out  of  which  It  was  issued 
to  Issue  It,  that  decision  can  In  no 
way  preclude  some  other  court  from 
sustaining  a  similar  attachment 
whether  antecedently  or  subseqvent- 
ly  Issued  Johnson  Stockban.  89 
Md.  268.  43  A  943. 


For  latw  oaasa,  asrelopmanta  and  ehaaffea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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seqnent  attachment  proceedings  on  the  same  afflda- 

[t  UOO]  H.  Eff«cfe  of  Befisal  to  DisBolve  At- 
tuhmmt.  The  refusal  of  a  motion  to  vacate  an 
attachment  oonclnsivelj  establishes  the  tmth  of  the 
auctions  on  which  the  attachment  issued  ^  and  the 
fact  that  the  writ  is  valid  and  properly  issued.'  The 
qaestion  whether  there  was  ground  for  iasaing  the 
attachment  ia  settled  and  cannot  be  reviewed  by  a 
joiy,  either  on  the  trial  of  the  issue  to  determine 
whether  the  debt  is  due  or  in  a  separate  proceed- 
ii^,*  nor  can  the  eourt  again  enter  upon  the  qaea- 
tioo  of  its  dissolution  after  making  an  order  deny- 
ing the  motion  to  dissolve  the  attachment.*  But  as 
tbe  only  issue  involved  is  as  to  the  truth  of  the  mat- 
ters alleged  as  ground  for  the  attachment,'  a  re- 
fusal to  dissolve  does  not  determine  whether  or  not 
the  property  was  exempt  from  attachment.^ 

1101]  L  BoTiew  of  Action  on  Motion  w  Plea. 
£ren  where  an  appeal  lies  from  an  order  dissolving 
or  refusing  to  dissolve  an  attachment,^  a  court  of 
emHT  will  not  reverse  the  decision  of  an  inferior 
court  upon  a  question  of  fact  involved  in  a  motion 
to  discharge  an  attachment  unless  satisfied  that  it 
was  clearly  erroneous.^  It  will  not  reverse  such  de- 


cision where  the  evidence  is  conflicting;^**  but  it  may, 
upon  a  proper  record,  review  the  actions  of  the 
trial  court,  and,  if  need  be,  direct  the  latter  to  set 
aside  an  order  quashing  the  writ  and  reinstate  the 
attachment.^^  An  order  refusing  to  dissolve  an  at- 
tachment for  insufficiency  of  the  complaint  will  not 
be  reversed  if  tbe  complaint  ia  capable  of  amend- 
ment so  as  to  state  a  cause  of  action.^^  An  order 
of  court  authorizing  plaintiff  to  withdraw  the  pro- 
ceeds of  the  attached  property  from  the  hands  of 
the.  officers  is  in  effect  to  sustain  tbe  attachment, 
and  is  a  final  and,  accordingly,  an  appealable  judg- 
ment as  far  as  the  order  of  attachment  is  oon- 
eemed.*'  A  cause  in  attachment  cannot  be  reversed 
for  error  where  there  has  been  no  judgment  ren- 
dered sustaining  the  attachment."  Where  property 
attached  is  shown  to  belong  to  another  and  the  at- 
tachment is  dischaiged  for  that  reason,  and  the  at- 
taching creditor  appeals  from  such  judgment,  not 
makiz^  the  debtor  a  party  to  the  appeal,  the  court 
of  appeals  has  no  jurisdiction  to  inquire  into  the 
action  of  the  court  in  discharging  the  order  of  at- 
taefameut.^"  An  appeal  from  an  order  of  dissolu- 
tion has  been  held  to  eontinne  the  lien  of  tbe  at- 
tachment in  force.^' 


1.  Teutonla  Loan,  etc.,  Co.  v.  Tur- 
nll,  1»  Ind.  A.  469.  49  NB  852,  65 
AmSR  419. 

S.  Western  Grocer  Co,  v.  Alleman, 
81  Kan.  E43,  &48.  106  P  460.  185  AmSR 
198.  27  LRANS  620  (dt  Cyc];  Com.  v. 
aialer.  196  Pa.  147,  4«  A  420;  Sline- 
lafr  V.  Slsler,  198  Pa.  121.  46  A  419; 
Walls  V.  Campbell.  125  Pa.  S46,  17  A 
422;  George  Norrls  Co.  v.  Levin,  81 
8.  C.  S6,  44,  61  SB  1103  [quot  CycJ: 
Sbeppard  v.  Gulsler,  10  Wash.  41,  S8 
P  759.  See  also  Johnson  V.  Bartek, 
56  Nebr.  422,  76  NW  878. 

8.  Nasle  T.  Omaha  First  Nat 
Bank.  B7  Nebr.  552,  77  NW  1074.  But 
compare  Beach  v.  Williams,  (Iowa) 
79  NW  S9S  (holding  that  the  over- 
mllng  of  a  motion  for  th*  dissolu- 
tion of  an  attachment  does  not  nec- 
essarily preclude  the  moving  party 
from  recovering  damages  for  the 
wrongful  suing  out  of  the  writ). 

[a]  WtaeM  th*  propertj  luw  bem 
nortgared  after  tbe  attaolunnt,  and 
subsequently  the  attachment  la  held 
good  OD  motion  to  discharge,  the 
mortgagee  cannot  attack  the  attach- 
ment In  an  Independent  action.  Na- 
gle  V,  Omaha  First  Nat.  Bank,  67 
Nebr.  552.  77  NW  1074. 

{b1  BlToot  Of  ]iidgm«nt  ia  vaoa- 
Voiu—A.  Judgment  in  vacation  refus- 
ing to  dismiss  an  attachment  In  pro- 
ceedings bad  in  accordance  with  a 
statute  providing  that  the  judge  to 
which  an  attachment  may  be  made 
returnable  may,  in  vacation,  upon  ten 
days'  notice  to  the  attaching  credi- 
tor, bear  testimony  upon  the  ques- 
tion, and  if  of  the  opinion  that  the 
attachment  was  sued  out  without 
sofflcient  cause  may  quash  or  dis- 
miss the  attachment  is  not  final  and 
doM  not  supersede  defendant's  right 
to  mak«  defense  at  tbe  trial,  in  term, 
against  the  attachment  In  any  re- 
spect. Z>unlap  V.  Dlllard,  77  Va.  847. 
^  Slingluff  V.  Slsler,  196  Pa.  121, 
4<  A  41». 

[a]  In  an  aaUoa  oa  a  MVlsvy  bond 
given  by  defendant  the  question  of 
the  existence  of  grounds  for  the  Is- 
nianee  of  the  attachment,  which  the 
court  has  refused  to  dissolve  on  mo- 
Hon,  cannot  be  raised.  Com.  v.  Sie- 
ler,  19«  Pa.  147,  46  A  420. 

5.  Sheppard  v.  Oulsler,  10  Wash. 
41.  38  P  7s9. 
8.  See  supra  H  1046,  1072. 
7.  Johnson  v.  Bartek,  56  Nebr. 
422.  7S  NW  878.  See  also  Western 
Grocer  Co.  v.  Alleman.  81  Kan.  543, 
548.  106  P  460,  136  AmSR  398,  27 
LRANS  C20  [clt  Cyc]. 


8.  See  Appeal  and  Error  1  389. 

9.  Nebr. — ^Fremont  Brewing  Co.  v. 
Pekarek,    4   Nebr.    (Unoff.)   631,  95 

NW  12. 

Oh. — Harrison  v.  King,  9  Oh.  St. 
388. 

Pa. — Schueck  v.  Freeman,  56  Pa. 
Super.  S8;  Stelnman  v.  Krelder,  48 
Pa.  Super.  412. 

Wis. — Davidson  v.  Hackett,  49  Wis. 
186,  6  NW  459. 

Wyo. — C.  D.  Smith  Drug  Co.  v. 
Casper  Drug  Co.,  6  Wyo.  610,  40  P  979, 
42  P  213. 

[a]  Tresnmptions.  Whrrn  on  ap- 
peal the  record  does  not  contain  all 
of  the  evidence  before  the  court  on  a 
motion  to  dissolve  an  attachment,  it 
will  be  presumed  that  the  order  dls- 
solvlDg  the  attachment  was  based 
upon  sufDcient  evidence.  Cochrane  v. 
Bussche,  7  Utah  238.  26  P  294.  But 
compare  Johnson  ▼.  Stookham,  89  Md. 
368,  48  A  942  (holding  that,  where  a 
voucher  was  filed  in  an  attachment 
case,  but  the  same  was  withdrawn  by 
leave  of  court,  and  a  copy  thereof 
does  not  appear  in  tbe  record  as 
transmitted  on  appeal,  tbe  appellate 
court  cannot  assume  that  the  vouch- 
er was  Insufficient,  and  that  the  at- 
tachment was  properly  quashed  on 
that  ground). 

fb]  AUegatlona  ngarOod  as  trm. 
•~-On  appeal  from  an  order  denying  a 
motion  to  vacate  an  attachment  made 
upon  the  original  papers  the  state- 
ments therein  will  be  regarded  as 
true.  Ross  v.  Wlgg,  34  Hun  192,  6 
NYClvProo  268  note. 

10.  Ark.— Blass  t.  "Lee,  56  Ark. 
829.  18  SW  186. 

Cal. — Slosson  v.  Glosser,  5  Cal.  Un- 
rep.  Cas.  460.  46  P  276. 

Ga.— Rahn  v.  Hull.  94  Oa.  303.  21 
SE  567;  O'Connor  v.  Donaldson,  92 
Ga.  342.  17  SE  270. 

Kan. — Guest  v.  Ramsey,  50  Kan. 
709,  33  P  17;  Champion  Mach.  Co.  v. 
Updyke.  48  Kan.  404,  29  P  673;  Cur- 
tla  v.  Davis.  44  Kan.  144.  24  P  50; 
Urquhart  v.  Smith,  6  Kan.  447. 

Ky. — Porter  v.  Sparks,  43  SW  220, 
19  KyL  1211:  Haynes  V.  Wiley,  2  SW 
tSl.  12  KyL  299:  Stewart  v.  PetUt.  16 
KyL  664;  Rapp  v.  Shoemaker,  11  KyL 
401. 

Mich. — Oenesee  County  Sav.  Bank 
V.  Ulchigan  Barge  Co.,  62  Hlch.  184, 
17  NW  790.  18  NW  206. 

Minn.— Northfleld  First  Nat.  Bank 
V.  Anderson.  101  Minn.  107,  111  NW 
947:  Mankato  First  Nat.  Bank  v. 
Buchan,  76  Minn.  54,  78  NW  878;  Ros- 
enberg V.  Burnstein.  00  Minn.  18,  (1 


NW  684;  Pennsylvania  Finance  Co.  v. 
Hursey.  60  Minn.  17,  81  NW  672; 
Winona  First  Nat.  Bank  v.  Randall, 
38  Minn.  382.  37  NW  799;  Blandy  v. 
Raeuet,  14  Minn.  243. 

Nebr. — Sterling  Mfg.  Co.  v.  Hough, 
49  Nebr.  618.  68  NW  1019;  Geneva 
Nat.  Bank  v.  Bailor,  48  Nebr.  866,  67 
NW  865;  Nebraska  Mollne  Plow  Co. 
v.  Kllngman.  46  Nebr.  204,  66  NW 
1101;  Darst  v.  Levy,  40  Nebr.  593,  58 
NW  1130;  Whipple  v.  Hill,  36  Nebr. 
720.  56  NW  227.  38  AmSR  742.  20 
LRA  313;  Feder  v.  Solomon,  26  Nebr. 
266,  42  NW  1:  Holland  v.  Commer- 
cial Bank.  22  Nebr.  571,  86  NW  113. 

Pa, — Ingram  v.  Grangers,  32  Fa. 
Super.  SlC. 

Wash. — ^Hendelman  v.  Kahan,  48 
Wash.  542,  83  P  1074. 

Wis.— Curtis  V.  Hoxle,  88  Wis.  41, 
59  NW  581  [cit  Lord  v.  Devendorf,  54 
Wis.  491.  11  NW  903,  41  AmR  58; 
Rice  T.  Jerenson,  54  Wis.  248.  11  NW 
649 J:  Cohen  v.  Burr.  6  Wla.  200. 

[aj  An  objection  that  the  oonrt 
took  a  wrong  view  of  the  evldsnoe 
cannot  be  considered  on  appeal.  In- 
gram V,  Orangers.  33  Pa.  Super.  316. 

11.  Wetherow  v.  Croslin.  24  tA. 
Ann.  128;  Wirt  v.  DInan,  44  Mo.  A. 
583:  Carpenter  v.  Decatur  First  Nat. 
Bank.  (Tex.)  20  SW  130;  Eilers  v. 
Forbes.  (Tex.  Civ.  A.)  82  SW  709. 
Compare  Eikel  v.  Hanacom,  3  Tex.  A. 
Civ.  Cas.  9  473  (where  the  court  of 
appeals  held  that  It  was  without  au- 
thority to  reinstate  the  attachment, 
although  the  same  was  erroneously 
quashed). 

[a]  Frooeawe  on  reversal  of  or- 
der gnashing  the  attachment. — ^Where 
an  order  quashing  an  attachment  was 
reversed,  it  was  held  that  the  cause 
should  be  remanded  with  instructions 
to  render  a  Judgment  foreclosing  the 
attachment  lien  as  if  the  original  mo- 
tion to  quash  had  been  overruled. 
Evans  v.  Lawson,  64  Tex.  199. 

la.  Johnson  v.  Uuens,  76  Wash. 
626.  137  P  126. 

13.  Rowsseau  v.  Sheckler,  6  Ky. 
Op.  282. 

14.  Stark  v.  Lewis.  7  Kv.  Op.  711. 
18.  Gibson  V.  Haiples,  8  Ky.  Op.  497. 
la.   McDonald  v.  Bowman,  40  Nebr, 

269,  6S  NW  704  (holding  that,  where 
an  order  is  made  discharging  an  at- 
tachment, the  filing  of  a  petition  In 
error  and  the  flliUE  and  approving  of 
a  supersedeas  bond,  within  the  time 
fixed  by  the  court,  not  to  exceed 
twenty-flve  days,  operate  to  continue 
the  Hen  of  the  attachment  In  force 
pending  error  proceedings,  and  the 
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[§§  1102-1108 


1102]   J.  Damages  and  Oosta  on  Dlssolntlon. 

In  some  jurisdictions  it  is  held  proper,  on  dissolv- 
ing an  attaobment,  to. assess  defendant's  damages  by 
reason  of  the  issnance  of  the  writ.^^  Where  der 
fendants  in  an  attaebmeat  proceeding  made  a  gen- 
eral assignment,  and  the  assignees  moved  to  dis- 
solve the  attachment,  and  a  aimiJar  motion  was  made 
by  one  of  the  defendants  who  bad  an  interest  in 
the  property,  and  an  order  of  dissolution,  made  at 
chambers,  was  brought  up  for  review  on  certiorari 
and  sustained  as  to  defendant,  it  was  held  that,  the 
writ  of  certiorari  was  not  of  right  under  the  cir- 
cumstances, and  that,  although  the  ass^ees  had  no 
statutory  right  to  move  for  dissolution,  yet  the  equi- 
ties were  in  their  favor  and  no  costs  would  be  al- 
lowed for  or  against  them.^" 

1103]  K.  Beinstatement  1.  In  General.  It 
has  been  held  proper  for  a  court,  when  convinced 
of  its  error  in  quashing  an  attachment,  to  set  aside 
its  order  doing  so,  and  thereby  to  reinstate  the  same 
at  the  same  term  at  which  it  was  rendered,'"  or 
even  when  final  judgment  is  rendered.^^  But  an  or- 
der discharging  an  attachment  made  at  the  time 
judgment  is  rendered  is  final,  and  the  attachment 
cannot  be  reinstated.'^  Affidavits  filed  on  a  motion 
to  reinstate  an  attachment,  but  which  it  was  im- 
proper for  the  court  to  consider,  cannot  be  consid- 
ered on  an  appeal  from  an  order  restoring  the  at- 
tachment lien."  Under  a  statatfi  authorizing  a  judge 


of  the  conrt  of  appeals  to  ranstate  an  attaehmeat, 
vacated  by  the  circuit  judge,  on  inspection  of  the 
oopy  of  the  record,  including  the  evidence,  if  the  evi- 
dence considered  on  the  motion  to  discharge  was 
oral,  it  should  be  certified  by  the  oirooit  court  as 
are  bills  of  exception  in  ordinary  appeals.'*  Ud- 
der  a  statute  authorizing  a  jndge  of  the  conrt  of 
appeals  to  reinstate  an  attachment  on  inspeetion 
of  a  copy  of  the  record,  includii^  the  evidezioe,  if 
the  evidence  consists  of  depositions,  a  transcript 
of  such  evidence  with  a  certificate  of  the  judge 
should  be  prepared  as  in  equitable  actions  on  ap- 
peal.'°  It  is  not  a  compliance  with  a  statute  pro- 
viding that  a  judge  of  the  court  of  appeals  may  re- 
instate an  attachment  discharged  by  a  cireuit  judge, 
upon  inspection  of  a  copy  of  the  record,  includ- 
ing the  evidence,  to  offer  a  copy  of  the  order  of 
the  circuit  conrt  disohaiging  the  attachment^  to- 
gether with  the  original  papers  in  the  action,  there 
being  no  showing  as  to  what  evidence  was  consid- 
ered on  the  motion  to  dischaige.'*  Where  an  at- 
tachment has  been  dischai^ed  by  the  cireuit  jndge 
and  reinstated  by  a  jn^e  of  the  conrt  of  appeals, 
it  will  be  assumed  that  the  discharge  and  rein- 
statement were  made  on  the  merits  of  the  case, 
and  such  presumption  is  entitled  to  a  controlling 
influence.'^  The  discharge  of  an  attachment,  pen- 
dente lite,  is  an  interlocutory  order,  from  whieb 
no  appeal  lies;  it  can  be  reinstated  only  by  apph- 


IflBuance  of  a  Bummons  In  error  with- 
in that  time  is  not  necessary  for  that 
purpose). 

[a]  7«Unr*    to    Us  ■npensdOM 

bond^ — ^Although  the  appellant  falls 
to  file  a  supersedeas  bond  upon  an 
appeal  from  a  Judgment  dissolving 
the  attachment,  he  does  not  thereby 
lose  his  lien.  Harrison  t.  Trader,  29 
Ark.  85. 

[b]  7allnr*  to  uwonaos  Intentton 
to  Appeal.— Where,  after  the  dissolu- 
tion of  an  attachment  by  the  rendi- 
tion of  a  Judgment  In  favor  of  de- 
fendant, the  officer  retained  posses- 
sion of  the  attached  property  until 
plaintiff    had    perfected    an  appeal, 

Elaintiff's  failure  to  announce  his  in- 
ention  to  appeal  and  to  make  such 
announcement  a  matter  of  record,  un- 
der Code  S  3931,  was  immaterial,  the 
only  office  of  such  announcement  be- 
ing to  prevent  the  release  of  the  at- 
tached property  until  the  ai^al 
oould  be  perfected.  Sheldon  t.  Blge- 
low.  1S<  Iowa  666.  100  NW  E02. 

[c]  Froof  of  retutatrawBt  of  11am 
br  ramoral  of  Olsndntlon  prooaad- 
Inn  to  snpmno  ooarb— An  alleged 
copy  of  a  writ  of  certiorari  isauea  to 
review  proceedings  resulting  in  the 
dissolution  of  an  attachment,  which 
is  not  attested  by  any  public  officer, 
is  not  of  Itself  competent  proof  of 
the  reinstatement  of  the  attachment 
lien  by  the  removal  of  the  dissolution 

Jroceedlngs   to   the    supreme  court, 
aycox  v.^Balch,  98  Hlch.  ISO,  67  NW 
100. 

17.  Rodders  v.  Cades,  103  Ark.  187, 
146  SW  507;  Barton  v.  Ferguson,  1 
Ind.  T.  263,  37  SW  49;  Mitchell  v. 
Murphy.  131  La.  1040,  60  S  677. 

[a1  Vbsre  an  attaohntent  is  dl«- 
•olTsd  for  aoBoompllanoe  with  t*oh> 
Bloal  raanlrements  of  the  law,  the 
attaching  creditor  Is  liable  for  actual 
damage.  Fleitas  v.  Halsey,  35  La. 
Ann.  1199. 

Ibl  AdTsnoe  In  market  vmw  of 
vroperty.  —  Where  a  quantity  of 
wheat,  the  property  of  defendant,  had 
been  seized  on  an  attachment,  and  he 
succeeded  on  the  trial  of  a  traverse 
of  the  affidavit  for  the  writ,  and  the 

Sroperty  had  been  ordered  to  be  re- 
elivered  to  defendant,  and  It  ap- 
peared that  the  wheat  bore  about  the 
same  market  value  when  it  was  re- 


delivered as  when  It  was  seized,  al- 
though it  had  in  the  meantime  ad- 
vanced considerably,  It  was  held  that 
in  assessing  defendant's  damages,  by 
reason  of  such  seizure  and  detention, 
he  was  not  entitled  to  the  benefit  of 
such  advance  without  showing  that 
he  could  or  would  have  sold  It  for 
that  price.  Xeahke  v.  Yan  Doren,  16 
Wis.  819.  ' 

[c1  Wbera  no  daanages  are  proTM 
on  dissolution  of  an  attachment,  none 
will  be  allowed.  Maryland  Fidelity, 
etc..  Co.  V.  Johnston.  117  La.  880.  it 
S  357. 

[d]    BlseoBtlAnanoo  on  platntUPa 

motloii. — Where,  on  plaintiff^  motion, 
an  attachment  suit,  in  which  defend- 
ant had  not  appeared  except  spe- 
cially  to  move  to  vacate  service  of 
summons  and  warrant  of  attachment, 
was  discontinued,  a  Judgment  against 

Slalntltt.  for  defendant's  costs  and 
amages  could  not  thereafter  be  en- 
tered in  the  suit.  Straus  v.  Quilhou, 
80  App.  Dlv.  50,  SO  NTS  180. 

[ej  Xntsvest,— Where  horses  of  de- 
fendant were  8ei»d  on  attachment 
whlfdi  was  dissolved,  on  taxing  the 
expenses  of  keeping  the  horses  as 
disbursements  of  defendant  he  Is  not 
entitled  to  Interest  thereon.  Addlmm 
V.  Sujette,  60  S.  C.  68,  88  SB  229. 

[f]  Damages  br  war  of  attorney's 
feos  (1)  may  not  be  allowed  in  at- 
tachments in  chancery,  the  statute 
making  no  provision  therefor.  Bonds 
V.  Oarvey,  87  Miss.  335,  39  8  492. 
(2)  Attorney's  fees  for  procuring  dis- 
solution of  an  attachment  where  no 
property  of  defendant  was  attached 
thereunder  are  not  recoverable.  Pe- 
ters V.  Snavely-Ashton,  167  Towa  270. 
134  NW  592.  (3)  Attorneys'  fees  will 
be  allowed  on  dissolution  of  writs  Of 
attachment  on  motion  filed  prior  to 
the  trial  on  the  merits.  Mitchell  v. 
Murphy,  131  La.  1040,  60  S  677. 

18.  Rowe  V.  Kellogg,  54  Mich.  206, 
19  NW  957. 

19.  Belnatatsment  by  order  of  ap- 
pellate oonrt  see  supra  t  1101. 

ao.  Adnms  V.  Evans,  fMiss.)  19  8 
834;  Woldert  v.  Nedderhut  Packing 
Provision  Co.,  18  Tex.  Civ.  A.  602,  46 
SW  378. 

[a]  iBsnflcAoBt  growuls  for  vaoaV 
lag  ovdw  of  aissnlntlnw  Thn  fact 
that  defendant  confessed  Judgments 


to  corporations  In  which  Its  offleerz 
were  Interested  and  immediately  od 
the  dissolution  of  plaintifrs  attach- 
ment gave  to  creditors  a  mortgan 
security  In  which  It  refused  to  Include 
plaintiff  Is  no  ground  for  vaeattng 
the  order  of  dissolution,  it  not  ap- 
pearing that  defendant  was  Insolvent 
or  contemplated  an  assignment  for 
oredttora  Sundance  First  Nat.  Bank 
V.  Moorcroft  Ranch  Co.,  6  Wyo.  U.  SI 
P  821. 

SI.  Woldert  V.  Nedderhut  Pa^nr 
Provision  Co.,  18  Tex.  Civ.  A,  «02,  4t 
SW  878. 

[a]  AmsndmsBt  of  JnOCBuat  «a 
merits  by  retaatattar  aUaiiliBiaali 

Where  a  suit  commenced  by  atta^ 
ment  was  dtaaolved  on  motlm.  no 
appeal  taken  therefrom  by  plaintilt 
and  a  Judgment  subsequently  ren- 
dered in  his  favor  on  the  merits  in 
which  no  mention  was  made  of  the 
attachment,  it  was  held  that  suck 
Judgment  could  not  be  amended  by 
reinstating  the  attachment.  Olvens 
V.  Caudle,  34  La.  Ann.  lOZi. 

Oa.  Davidson  v.  Allan,  6  Kyi.  I8L 
_as.  Pach  V.  Orr,  1  NTS  7«0,  IS  NT 
CIvProc  176  [Bff  112  N.  Y.  470  mem. 
2«  NE  415  mem]. 

ta]  ■Sect  of  reading'  iaammmt  af- 
ddavlts  In  oonzt  below.— where  an 
attachment  was  set  aside  because  of 
noncompliance  with  rule  of  practice 
No.  26,  requiring  the  affidavit,  in  an 
ex  parte  application  to  a  Judge  or 
court  for  an  order,  to  stat«  whether 
any  previous  application  had  been 
made,  a  subsequent  order  restoring 
the  lien  of  the  attachment  becanse 
such  rule  does  not  apply  to  attach- 
ment orders  Is  not  erroneous  beeanM 
plaintiff  was  allowed  to  r«ad  addi- 
tional affldavl  ts  ooPtalnlng  matter 
not  allowable,  as  the  Judgment 
the  court  must  be  presumed  not  to 
have  been  based  on  such  nutter. 
Pach  V.  Orr.  J  NTS  T«0.  IB  NTCIvPrec 
176  [aff  112  N.  T.  <T0  mem.  SO  m 
415  memT. 

S4.  Buck  V.  Watson.  161  Ky.  ]<9, 
170  SW  509. 

as.  Buck  V.  Watson,  161  ^r.  in. 
170  SW  509. 

86.  Buck  V.  Watson.  Kl  Ky.  Itl 
170  SW  60». 

ST.   SheraUft  v.  Coqwr,  S  "JSy, 
772. 


For  latar  oaess,  ^mwfUvBmma^  and  duuffea  In  tbe  law  see  cumulative  Annotations,  same  title.  na(e  and  note  numbw- 
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cation  to  and  before  a  judge  of  the  appellate  eourf 
[4  1104]    2.  Effect   Where  an  attachment  after 
diuolation  is  leinstated,  the  lien  thereof  is  of  the 


same  force  and  effect  as  if  there  had  been  no  or- 
der of  dissolation,^"  unless  the  property  has  been 
sold  in  the  meantime  and  the  proceeds  duitribated.^ 


ZVm.  PBOOEEDXHOS  IN  UAIN  ACTION 


[S 1105]  A.  Notics  or  Ftocms— 1.  HMassIty  for 
-m.  To  Anthoriie  Jndgmont  against  Proporty— (1) 
Ii  QonenL  It  is  a  principle  of  natural  jnstiee; 
co^haaized  hy  the  constitutional  requirement  of 
due  i^roeesB  of  law,  that  a  man  must  have  notice 
of  some  sent  before  hu  property  shall  be  boond 
by  a  judicial  soitenee;*'  and  accordingly  it  is  es- 
soitial  to  the  jurisdiction  of  the  eonrt,  in  attach- 
ment proceedings,  that  defendant  be  served  with 
notice  or  process,  either  {tersonally  or  by  some 
other  mode  provided  by  lav  in  liea  of  personal  serv- 
iM."*  Bat  where  eonstmctive  service  of  summons 
has  been  had  by  publication  urainst  a  nonreu- 
doit  defendant  and  property  wiuiin  the  state  has 
been  attached  mider  a  writ  of  attachment  regularly 
issued  in  conformity  with  the  requirements  of  the 
statute,  the  jurisdiction  of  the  court  attaches  in 
rem  to  the  extent  of  the  property  attached,  and  a 


judgment  entered  under  the  constructive  service  of 
summons  is  valid  and  bindii^  to  the  extent  of  the 
rem." 

[%  1106]  (2)  Effect  of  Faflnre  to  Give  Notice— 
(a)  As  Bandering  Frocasdlags  Emmeoiis.  Failure 
to  give  the  prescribed  notice  is  a  ground  tar  abating 
the  writ,**  diamianng  the  suit,*"  or  reversing  "  or 
setting  aside,  in  direct  proceedii^,''  the  judgment 
rendered  therein. 

[%  1107]  (b)  As  BsodoriDf  Judgment  Void. 
As  to  whether  a  judgment  rendered  without  the 
required  notice  to  defendant,  where  there  has  been 
a  valid  seisure  of  property,  is  void  or  merely  void- 
able, the  casoi  are  in  con^Siet.  In  some  jurisdic- 
tions it  has  been  held  that  the  court  acquires  juris- 
diction over  the  property  by  a  valid  levy  thereon, 
and  its  judgment  in  regard  thereto  is  binding  until 
reversed  on  appeal  or  set  aside  in  some  direct  pro- 


se. WltUblstar  T.  Darnaby.  4  Ky. 
Op.  326. 

as.  U.  S. — U.  S.  Bank  v.  Wasblng- 
tOD  Bank,  6  Pet.  8,  8  L.  ed.  299.. 

Ky.— Cabell  v.  Patterson,  98  Ky. 
MO,  »2  SW  748,  17  KyL  838. 

N.  T. — GilllK  V.  Georse  C.  Tread- 
well  Co^  148  N.  T.  177,  42  NE  590; 
Haebl«r  Myers.  132  N.  T.  363,  30 
NB  t«t,  28  AmSR  S8»,  IB  LRA  888: 
Clark  T.  Smith,  67  App.  Dlv.  524.  <8 
NTS  <*:  Kinff  v.  Harris.  80  .  Barb. 
471;  Trlede  v.  Wlessenthanner,  27 
Ulsc.  618.  68  NTS  836  frev  68  NTS 
l»1;  Pach  v.  Gilbert,  648,  18 

NTCivProc  262  [aff  7  NTS  S3«.  17 
NTClvProc  399,  and  aff  124  N.  T.  612. 
27  NE  5911:  Pach  v.  Orr,  1  NTS  760. 
16  NTClvA-oc  176  [aff  112  N.  T.  670 
mem,  20  NB  416  mem]. 

Tex. — Carpenter  v.  Decatur  First 
Nat.  Bank,  20  SW  130  [dist  Blum  v. 
AddinKton.  9  SW  82].  See  also  Etl- 
ers  V.  Forbes,  (Civ.  A.)  32  SW  709; 
Brasher  Cuchla,  4  Tex.  Civ.  A. 
690.  24  SW  85. 

Wash. — Renton  v.  St  Louis,  1 
Wash.  T.  215. 

[a]  XM9»m  at  time. — A  reyersal  of 
a  decree  dissolving  an  attachment, 
after  it  has  been  allowed  to  rest  for 
two  years,  will  not  revive  the  attach- 
ment lien.  Harrow  v.  Lyon,  3  Greene 
(Iowa)  157. 

[b]  Yxlal  of  zlfflit  of  property  aft- 
er order  to  vnaalt  set  ende. — On  the 
trial  of  the  right  of  property  on 
which  creditors  had  levied  an  at- 
tachment, claimant  answered  Joining 
Issue  on  the  merits  and  filed  the  nec- 
essary bond.  An  order  quashing  the 
attachment  was  made  in  the  original 
action,  but  on  appeal  the  order  was 
reversed  and  after  the  mandate  of 
the  supreme  court  reinstating  the 
■.ttaehment  and  forectloslng  the  lien 
wetired  thereby  had  been  received  by 
he    court   which   made   the  order 

Giashlngr  the  attachment,  claimant 
ed  a  p1«a  In  abatement  setting  up 
hat  the  attachment  had  Men 
luashed.  that  this  replevin  bond  bad 
■een  thereby  discharged,  and  that 
herefore  the  action  to  try  the  right 
□  the  property  should  be  dismissed, 
t  was  held  that  it  was  error  to  sus- 
ain  the  plea,  since  the  parties  were 
1  the  same  position  as  if  no  order 
uaahlns  the  attachment  had  been 
lade.  Carpenter  v.  Decatur  First 
rat.  BanJc.  (Tex.)  20  SW  130  [dist 
lum  V.  Addington,  (Tex.)  9  SW 
ij- 

30.  Haebler  v.  Myers,  132  N.  T. 
\Z  30  tifZ  963,  28  AmSR  689,  15 
RA  6SS :  Pach  v.  Gilbert,  124  N.  T. 
12,  27  391;  Pach  v.  Orr,  112  N. 

.  670  mem,  2}  MB  416  mem;  Clark 


v.  Smith,  67  App.  Dlv.  624,  68  NTS  39. 

31.  See  Constitutional  Law  [8 
Cyc  1084). 

38.  Ala. — ^Wtlmerding  v.  Corbln 
Banking  Co.,  126  Ala.  268,  28  6  640. 

Ga.— -Latimer  v.  Sweat.  125  Ga. 
476,  64  SB  673:  Harris  v.  Kittle.  119 
Ga.  29,  46  SB  729;  New  Sngland 
Mortg.  Security  Co.  v.  Watson,  99  Oa. 
733.  27  SE  160:  Smith  v.  Brown,  96 
Ga.  274.  28  SB  849;  Levy  v.  MlUman, 
7  Qa.  1«7. 

ni.— Ftrebausrh  v.  Hall.  63  111.  81; 
Haywood  v.  Collins,  60  IlL  328;  Held, 
etc.,  Co.  V.  McGregor,  183  111.  A.  300. 

Kan. — Chicago,  etc.,  R  Co.  v. 
Campbell.  6  Kan.  A.  423,  49  P  321. 

La. — Krseutler  v.  U.  S.  Bank,  12 
Rob.  461;  Hoey  v.  Pepper,  5  Rob.  110; 
Love  v.  Dickson.  7  Mart.  N.  S.  160; 
Cochran  v.  Smith,  2  Mart.  N.  S.  652; 
Stockton  V.  Hasluck,  10  Mart.  472. 

Md. — Brent  v.  Taylor.  6  Md.  58; 
Stone  V.  Magruder,  10  Gill  &  J.  883. 
82  AmD  1777 

Mass. — ^Almr  v.  Woloott,  IX  Mass. 
73. 

Mich. — Adams  v.  Abram.  38  Mich. 
304:  Pearson  v.  Creslin,  16  Mich.  281; 
King  V.  Harrington.  14  Mich.  632. 

Sflss.— Ridley  v.  Ridley,  14  Miss. 
648;  Edwards  v.  Toomer,  22  Hiss. 
75. 

Mo. — White  v.  Gramley,  236  Mo. 
647,  139  SW  127. 

N.  H. — Klttredge  V.  Emerson,  15 
N.  H.  227. 

N.  J.— Truitt  V.  Darnell,  65  N.  J. 
Eq.  221,  55  A  692. 

N,  M. — Holxman  v.  Martine*,  2  N. 
M.  271. 

N.  T. — Wilson  V.  Lange,  40  Misc. 
676,  83  NTS  180.  Compare  Treadwell 
V.  Lawlor,  15  HowPr  8. 

Tenn. — Brown  v.  Brown,  2  Sneed 
481. 

Vt.— Wade  V.  Wade.  81  Vt  275,  69 
A  816:  Mlddlebttry  Bank  v.  Edger- 
ton.  80  Vt.  182. 

N.  8. — ^Almon  v.  Cole  Harbw  Land 
Co..  18  N.  S.  398. 
Motloe  as  emeatUl  part  of  valid 


levy  see  supra  I  426. 

Bff eot  of  failure  to  give  prescribed 
BOUoe  see  infra  g;  1106,  1107. 

[a]  Fereoaal  service  la  not  aeoes- 
•ary  in  order  to  warrant  the  appli- 
cation of  the  attached  property  to 
the  payment  of  plaintiff's  claim 
against  a  nonresident  defendant,  but 
this  may  he  done  on  constructive 
service.  Walt  v.  Kern  River  Min., 
etc,  Co..  167  Cal.  16,  106  P  98. 

[b]  Where  eervloe  had  la  mala 
aotfob. — ^Where  an  attachment  writ  is 
sued  out  in  aid  of  an  action  of  as- 
sumpsit, further  service  thereof  on 
defendant  la  not  necessary,  if  there 


was  personal  service  in  the  original 
suit  Bailey  v.  Valley  Nat.  Bank.  127 
111.  332.  19  NE  696;  Rutledge  v.  Strtb- 
ling.  26  III.  A.  363;  Cleland  v.  Taver- 
nler,  11  Minn.  194. 

[c]  Where  a  eeooaa  writ  lanws  in 
the  same  salt,  it  Is  not  necessary 
that  any  additional  notice  be  fflven. 
Brose  V.  Doe,  %  IndL  666. 

[d]  ■arvloe  oa  MW  of  two  wm- 
zeaMeat  aefeaaaate.— in  an  action 
against  two  nonresidents,  where  one 
had  been  legally  served  with  sum- 
mons, even  if  an  attachment  of  their 
joint  property  was  void  as  to  the 
Interest  of  the  other  defendant,  be- 
cause the  action  had  not  been  begun 
as  against  him  by  service  of  process, 
the  whole  of  the  Joint  property  then 
undisposed  of  could,  on  Judgment 
against  both  and  sustaining  the  at- 
tachment, be  subjected  to  the  satis- 
faction of  the  Judgment,  under  Civ. 
Code  Prac  \  209.  Stewart  v.  Blue 
Grass  Canning  Co.,  133  Ky.  118.  117 
SW  401  [reh  den  120  SW  375]. 

[e]  After  remand  of  osvesv 
Wnere  a  defendant  In  an  attachment 
suit  has  appeared  and  had  a  Judgment 
agalnat  him  reversed  and  remanded, 
no  additional  notice  to  him  of  the 
proceedings  is  necessary.  Reaugh  V. 
McConnel.  36  111.  373. 

[f1  After  material  amendment  of 
petition. — Where  nn  amendment  ts 
made  to  the  petition  materially 
ehanglnc  the  cause  of  action,  a  new 
notice  or  publication  must  be  given, 
and  a  Judgment  rendered  without  new 
notice  Is  void.  Stewart  v.  Ander- 
son, 70  Tex.  688,  8  SW  296. 

Cg]  Original  and  anoHlarr  attaofc- 
aent  in  Tenaeeaes. — Under  the  act  of 
1871,  c  134,  providing  that.  In  cases 
commenced  by  original  attachment,  a 
summons  might  also  Issue  on  appli- 
cation of  plaintiff,  if  such  aummons 
issued.  It  became  the  leading  process 
and  the  levy  became  merely  an  an- 
cillary attachment;  but  If  the  sum- 
mons was  not  served  and  the  attach- 
ment was  levied  on  the  property  the 
case  proceeded  as  In  other  cases  of 
original  attachment.  Blvins  v.  Mat- 
thews, 7  Baxt.  (Tenn.)  256. 

83.  Foore  v.  Simon  Piano  Co.,  18 
Ida.  167.  108  P  1038. 

34.  Nelson  v.  Swett.  4  N.  H  256; 
Martin  v.  Smith,  37  Misc.  425,  76 
NTS  780  rnff  71  App.  Dlv.  618  mem, 
76  NTS  1020  memf;  Burwell  V.  Laf- 
ferty,  76  N.  C.  388. 

35.  Bland  v.  Schott,  B  Mo.  213. 
86.    Rumbough  v.  White.  11  Helsk. 

(Tenn.)  260.  See  also  Ridley  v.  Rid- 
ley, 24  Misa.  648. 

37.  Dry»dale  v.  Blloxl  CannlUff 
Co.,  67  MlBS.  634.  7  S  641. 
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[§§  1107-1108 


ceeding  for  that  purpose.'*  But  the  weight  of  au- 
thority, if  not  of  reason,  is  to  the  effect  that  the 
jurisdiction  acquired  by  the  seizure  of  the  property 
is  not  to  pass  absolutely  upon  the  rights  of  the 
parties  but  only  to  pass  upon  such  rights  after  de- 
fendant has  been  given  an  opportunity  to  appear 
and  defend;  and  where  this  view  is  maintained,  a 
judgment  rendered  without  the  notice  prescribed  by 
law  against  a  defendant  who  has  not  appeared  is 
deemed  absolately  void  and  open  to  ooUateral  at- 
tack.»» 

1108]    (3)  Selsnre  of  Property  as  OomtmcfeiTO 


Notice.  Under  some  statutes  no  provision  is  nu^ 
for  actual  notice  to  defendant,  the  seizure  of  the 
property  being  deemed  sufficient  notice  to  all  par- 
ties interested  therein  to  come  forward  and  assert 
their  rights.  Where  this  is  the  case  the  seiznre 
stands  in  place  of  personal  service  and  authorizes 
a  judgment  against  the  j>roperty  without  any  other 
notice;*''  but  it  is  essential  that  the  seizure  be  le- 
gal,*^ otherwise  the.  proceeding  would  operate  to 
deprive  defendant  of  his  property  without  doe 
process  of  law.  A  judgment  rendered  without  either 
personal  service  or  a  valid  levy  is  a  mere  nullity." 


38.  Shea  v.  Shea.  154  Ho.  599,  65 
SW  869,  77  AmSR  779;  Johnson  v. 
Oage^  67  Mo.  160;  Kane  v.  McCown, 
66  Afo.  181;  Preeman  v.  ThompHon, 
63  Mo.  183;  Hardin  v.  Lee,  51  Mo. 
241;  Thompson  v.  Simpson,  <Mo.  A.) 
127  8W  620 ;  Simmons  v.  Missouri 
Pac  R.  Co.,  IS  Mo.  A.  542;  Rachman 
V.  Clapp.  50  Nebr.  648.  70  NW  259; 
Darnell  v.  Mack,  46  Nebr.  740,  65  NW 
806  [overr  Wescott  v.  Archer,  12 
Nebr.  845,  11  NW  491.  6771:  Coch- 
ran v.  Iiorlne,  17  Oh.  409;  Paine  v. 
Mooreland.  15  Oh.  435.  45  AraD  585. 
But  compare  Wlnnlngham  v.  True- 
blood,  149  Uo.  572,  51  SW  399:  Lar- 
wlU  V.  Burke.  19  Oh.  Cir.  Ct  449,  10 
Oh.  Cir.  Dec.  60S;  Pratt  v.  Shwman, 
4  Oh.  Dec  (Reprint)  14,  1  ClevUtec 

[a]  JnrlMliotioii  over  th*  siife]*c>t 
lutter  Is  obtained  br  the  levr  there- 
on of  a  writ  properly  Issued,  and  no 
matter  what  error  or  irregularities 
may  subsequently  occur,  the  res  re- 
mains in  the  gr&Bp  of  the  court,  and 
its  judgment  In  regard  thereto  will 
be  valla  until  reversed  or  set  aside 
in  a  dlrec.  proceeding  for  that  pur- 
pose, and  hence  an  attachment  levy 
on  property  was  not  void  because  de- 
fendant,  a  married  woman,  was  sued 
under  her  maiden  name.  Thompson 
V.  Simpson,  (Mo,  A.)  127  SW  620. 

[b]  Oaaes  orlttotxad  and  explained. 
— (1)  The  cases  of  Cooper  v.  Rey- 
nolds, 10  Wall.  (U.  8.)  308,  19  L.  ed. 
931;  Beech  v.  Abbott,  8  Vt.  586;  Wil- 
liams V.  Stewart,  3  Wis.  773,  have 
been  frequently  relied  on  as  sustain- 
ing this  doctrine,  but  a  study  of  these 
decisions  fails  to  show  such  a  hold- 
ing. In  regard  to  the  first-named 
case,  the  supreme  court  of  Virginia 
In  Dorr  v.  Rohr,  82  Va.  359.  365,  3 
AmSR  106,  said:  "The  case  of  Coop- 
er V.  Reynolds,  10  Wall.  (U.  S.)  308, 
19  li.  ed.  931,  has  no  application  to 
the  question  before  us.  it  was  not 
decided  in  that  case  that  a  Judgment 
where  there  Is  an  attachment,  a  seiz- 
ure of  the  res,  is  good,  though  no 
other  notice  be  given,  for  there  the 
attachment  was  issued  and  notice 
was  published  'according  to  law;'  but 
the  point  decided  was,  that  a  Judg- 
ment rendered  in  attachment  proceed- 
ings which  are  Irregular  merely  can- 
not be  Impeached  collaterally.''  But 
compare  voorhees  v.  Jackson,  10  Pet. 
(U.  S.)  449.  9  L.  ed.  490.  (2)  In 
Beech  v.  Abbott.  6  Vt.  586.  the  pro- 
ceedings appear  to  have  been  in  ac- 
cordance with  the  statutory  require- 
ments and  the  point  decided  was  that 
a  Judgment  rendered  without  actual 
notice  to  defendant  was  not  void  as 
being  contrary  to  natural  Justice.  (3) 
In  Williams  v.  Stewart.  8  Wis.  773,  a 
defective  publtcntfon  was  made  and 
defendant  thereafter  appeared  In  the 
proceeding. 

39.  Ala. — ^Wllmerding  v.  Corbin 
Banking  Co..  126  Ala.  268,  28  8  640; 
Pullman  Palace  Car  Co.  v.  Harrison. 
122  Ala,  149.  25  S  697,  82  AmSR  68. 

Colo. — Great  West  Hln.  Ca  T. 
Woodmas  Alston  Min.  Co..  12  Colo. 
46,  20  P  771,  13  AmSR  204. 

Ga. — Levy  v.  Mlllman,  7  Qa.  167 
(where  the  statute  expressly  pro- 
vides that  the  proceedings  shall  be 
void  unless  the  prescribed  notice  Is 
given). 


111.— Pirebaugh  V.  Hall.  63  111.  81; 
Haywood  v.  Collins,  60  111.  328. 

Mich. — Savidge  v.  Padgham,  105 
Mich.  257,  63  NW  295;  Trowbridge  v. 
Bullard,  81  Mich.  461.  45  NW  1012; 
Nugent  V.  Nugent,  70  Mich.  52,  87  NW 
7ri6;  Steere  v.  Vanderberg,  67  Mich. 
530,  35  NW  110;  King  v.  Harrington, 
14  Mich.  632.  And  see  Adams  v. 
Abram.  38  Mich.  304. 

Miss. — Edwards  v.  Toomer,  22 
Miss.  75. 

Ok!.— BIlby  v.  Jones.  39  Okl.  618, 
618.  136  P  414  [quot  Cyc];  Ballew  v. 
Young,  24  Okl.  182,  195,  103  P  623, 
23  LRANS  1084  and  note  [quot  Cyc]. 

Tenn. — Byram  v.  McDowell.  15  Lea 
681;  Bains  v.  Perry,  1  Lea  87;  Pin- 
ley  V.  Oaut,  8  Baxt.  148;  Murry  v. 
Conner,  4  Baxt.  220;  Nashville,  etc, 
R  Co.  v.  Todd,  11  Hetsk.  649:  Ogg 
v.  Leinart,  1  Helsk.  40;  Ingle  v.  Mc- 
Curry.  1  Helsk.  26;  Riley  v.  Nichols, 
1  Helsk.  16  ;  Rogers  v.  Rush,  4  Coldw. 
272;  Brown  v.  Brown,  2  Sneed  431. 

Tex. — Stewart  v.  Anderj«on,  70  Tex. 
688.  8  SW  295;  Raquet  v.  Nixon,  Dall. 
386. 

Va.— Dorr  v,  Rohr,  32  Va.  869,  3 
AmSR  106. 

W.  Va. — ^Haymond  v.  Camden,  22  W. 
Va.  180. 

Wis.— Barth  v.  Loeftejholts,  108 
Wis.  662,  84  NW  846. 

[a]  The  Juzlsdiotioii  of  the  oonrt 
In    attachment    oases    depends  on 

the  actual  or  constructive  service 
or  process  on  defendant,  and  not  on 
plaintiff's  affidavit  or  the  clerk's  or- 
der. Burchett  v.  Burchett,  6  KyL  314. 

[b]  FsTBonal  notios  to  an  absent 
defendant  of  an  attachment  of  his 
real  estate  Implies  more  than  casual 
information  of  the  suit,  or  of  the 
seizure  of  his  property,  but  It  relates 
to  his  receiving  or  learning  of  the 
copy  of  the  writ  that  he  is  entitled  to 
have  left  with  him.  Wade  v.  Wade, 
81  Vt.  276,  6»  A  826. 

[c]  snit  not  oommaaoed  «Htll 
proeWB  mttM. — The  levy  of  an  at- 
tachment is  not  the  commencement 
of  the  action  so  as  to  prevent  the 
statute  of  limitations  from  becoming 
a  bar.  and  defendant  Is  not  before  the 
court  until  he  has  been  served  with 
summons  as  provided  by  statute. 
Sanford  v.  Dick.  17  Conn.  213. 

[d]  A  defect  In  the  original  notlee 
returned  not  found  in  a  proceeding 
in  attachment  In  a  Justice's  court  goes 
only  to  the  Jurisdiction  of  the  person 
and  does  not  prevent  the  court  from 
rendering  Judgment  against  the  prop- 
erty.   Johnson  v.  Dodge,  19  Iowa  106. 

[el  The  notioe  of  the  Issnanoe  of 
a  writ  of  attachment  required  to  be 
given  by  the  clerk,  under  the  pro- 
visions of  Rev.  Codes  fi  4304,  Is  in- 
tended for  the  protection  and  benefit 
of  other  creditors  of  defendant,  and 
a  failure  to  give  notice  Is  not  avail- 
able to  defendant  In  the  attachment 
proceeding,  and  does  not  enable  him 
to  avoid  the  attachment  or  aubae- 
auent  execution  sale  thereunder. 
Foore  v.  Simon  Piano  Co..  18  Ida.  167, 
108  P  1038. 

40.  Ala. — Hadley  v.  Bryars.  68 
Ala.  139;  Grler  v.  Campbell,  21  Ala. 
337;  Campbell  v.  Doss,  17  Ala.  401; 
King  v.  Bucks,  11  Ala.  217:  Thomp- 
son V.  Allen.  4  Stew,  ft  P.  184. 

Oa. — Albrlght-Prtor  Co.  v.  Padflc 


Selling  Co..  126  Oa.  498,  6S  SE  2SI, 
116  AmSR  108;  Baker  v.  Aultman,  147 
Ga..  339,  33  SB  423,  73  AmSR  Hi; 
McCrory  v.  Hall,  104  Qa.  666,  30  SB 
SKI;  Smith  V.  Brown,  96  Oa.  274.  U 
SE  849;  Craig  v.  Fraser,  78  Oa.  24(. 

La.— Oliver  V.  Gwin,  17  La.  28; 
Schlatter  v.  Broaddus,  4  Mart.  M.  & 
430. 

Miss. — Calhoun  v.  Ware,  34  IDii. 
146;  Bias  v.  Vance,  32  Miss.  198;  RM- 
ley  V.  Ridley.  24  Miss.  648. 

Tenn. — Swan  v.  Roberts,  2  Coldw. 
153;  Cheatham  v.  Trotter,  Peck  1)>. 

Tex. — Cloud  V.  Smith,  1  Tex.  Ill: 
Sutherland  v.  De  LeonTl  Tex.  251.  46 
AmD  100. 

See  Beech  v.  Abbott,  6  Vt.  SS6. 

"This  being  a  proceedtns  in 
and  the  property  having  been  at- 
tached within  the  Jurisdiction  of  the 
court,  per*ional  service  of  the  sum- 
mons is  not  necessary  to  constltnte 
due  process  of  law  or  to  give  the 
court  Jurisdiction  of  the  subject-mat- 
ter. Hunt  V.  Hunt.  72  N.  T.  217.  « 
AmR  129.  The  process  is  efTectual  to 
bind  such  property  of  the  defendant 
as  is  found  within  the  Jurisdiction  of 
the  court.  When  property  is  attached, 
and  there  has  been  no  personal  serv- 
ice or  appearance,  the  Judgment  will 
be  in  rem  only  and  not  a  Judgment 
In  personam.  It  will  bind  omy  tba 
property  attached,  and  no  executltw 
can  further  issue  against  other  prop- 
erty of  the  defendant.  It  Is  a  disUn- 
gulahing  peculiarity,  of  a  proceeding 
In  rem  that  the  Jurisdiction  of  th« 
court  rests  merely  upon  the  seizure 
or  attachment  of  the  property,  and 
no  personal  service  of  the  summons 
on  the  defendant  is  required.  The 
effect  of  this  rule  is,  that  the  plain- 
tiff by  atuchlng  the  property  of  the 
defendant  within  the  Jurlsdletion  of 
the  court  may  have  it  applied  toward 
the  satisfaction  of  her  judgment 
when  recovered."  Grevdl  v.  white* 
man,  32  Misc.  279,  281.  65  NTS  974. 

[a]  JnOlolal  attnolimert  nfter  oa- 
raoowsfttl  attenvt  to  awrm  prooeaL 
—Where  a  so  called  Judicial  attach- 
ment Is  sued  out  after  an  unsuccess- 
ful attempt  to  obtain  personal  serv- 
ice upon  defendant,  service  by  publi- 
cation Is  not  required.  Bncn  v. 
Smith,  13  Tex.  269. 

[b]  ironresldent  defenOast. — Un- 
der the  Alabama  act  of  1833.  It  was 
not  necessary  that  notice  be  given 
to  a  nonresident  defendant  in  attach- 
ment where  the  Judgment  was  not 
rendered  until  after  the  expiration  ot 
six  months  from  the  issue  of  the  at- 
tachment Miller  V.  McMillan.  4  Ala 
527;  Murray  v.  Cone,  8  Port.  (Ala.) 
250;  BickerstafT  v.  Patterson,  8  Port. 
(Ala.)  246. 

[c]  Action  ex  ddloto. — An  ancil- 
lary attachment,  lawfully  Issued  aad 
duly  levied  on  defendant's  proper^  ia 
an  action  of  tort,  has  the  same  effect 
as  an  original  attachment  and  so- 
thorizes  a  Judgment  against  the  prop- 
erty without  personaf.servlce.  BOf> 
gess  v.  Gamble,  3  0>ldw.  (Tean.)  IM. 
But  see  Barber  v.  Denning,  4  Sneei 
(Tenn.)  267  (where  the  contrary  wxs 
held  under  an  earlier  statute). 

41.  WMtitor  of  Wwr  see  sopn  H 
424-449. 

4B.  Ala— Orier   t.   CunplMU.  n 

Ala.  327. 


For  IfttflV  MM—,  dmelopauata  and  oilwagM  In  tbe  law  >«•  cwnvlatlve  Annotations,  same  tia^^aga  and  note  niimbw. 
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[i  1109]   b.  To  Aotliorue  Pergonal  Judgment. 

To  aothorize  a  judgment  bindmg  on  defendant's 
person,  where  he  has  not  appeared,  it  is  essential 
that  he  shall  have  been  served  with  jHtMsesSf  either 
peraoaally  or  by  some  mode  equivalent  to  personal 

Hervice.*" 

[t  11103  2-  Keanisites  and  Sufficiency— a.  In 
OowraL  If  defendant  in  attachment  resides  or 
eaii  be  found  in  the  state,  he  may  be  brought  be- 
fore the  court  by  personal  or  other  service  of  sum- 
mons.** The  process  in  an  attachment  suit,  and 
the  mode  and  sufficiency  of  service  thereof  on  de- 
fendaot,  are  in  the  main  the  same  as  in  the  ease 
of  actions  where  this  remedy  is  not  resorted  to,*' 
tad  to  this  extent  the  nroeess  in  attachment  suits 
is  treated  elsewhere.*'  The  statutes,  however,  fre- 
quently contain  special  provisions  with  reference 
to  the  process  in  attaefament  suits,  and  eomplianee 
with  such  provision  is  of  course  necessary,'^  al- 
though an  irregularity  may  be  diregarded  where 


defendant  has  been  served  with  process  giving  him 
all  the  notice  to  which  he  is  entitled.***  A  judg- 
ment foreclosing  an  attachment  against  a  nonresi- 
dent is  not  bad  because  neither  the  notice  served 
nor  the  copy  of  the  petition  delivered  to  the  non- 
resident showed  the  attachment.*^ 

No  attachmeut  can  issae  out  of  a  federal  court 
where  a  nonresident  defendant  could  not  be  per^ 
sonally  served  and  did  not  appear."" 

Where  other  creditors  come  in  under  an  attach- 
ment, if  defendant  was  duly  served  with  process  in 
the  attachment  suit  first  commenced,  this  is  suf- 
ficient as  to  the  other  claims  filed  thereunder.''^ 
1111]  b.  Tinu  for  Service.  It  is  not  neces- 
sary that  notice  to  defendant  in  attaehmrait  be 
served  at  or  before  the  issnance  of  the  writ;''  but 
the  statutes  sometimes  require  that  personal  serv- 
ioe  shall  be  made,  on  defendant,  or  publication 
commenced  within  a  specified  time  after  the  at- 
tachment of  his  property and  if  this  is  not  done 


Ark. — Richmond  v.  Duncan,  4  Ark. 
19;. 

Conn. — MunB«r  v.  Doolan.  76  Conn. 
(38,  S&  A  169. 

Qa. — Baker  v.  Aultman,  107  <3a. 
3S9.  33  SB  423.  73  AmSR  132;  Mc- 
Crory  v.  Hall,  104  Ga.  666.  30  SE 
SSI;  New  England  Hortg.  Security 
Co.  V.  Watson,  99  Qa.  733,  27  SB 
ISO:  Smith  V.  Brown.  96  Ga.  274,  23 
SE  849. 

Iowa. — Cooper  v.  Smith,  25  Iowa 
269;  Judali  v.  Stephenson,  10  Iowa 
49S. 

Miss. — Bias  V.  Vance,  32  Miss.  198. 

N.  D. — Ireland  v.  Adair.  12  N.  D.  29, 
94  NW  76S,  102  AniSR 

Oh^Etedel  V.  Ijelbrook,  SS  Oh.  St. 
264. 

Pa. — Noble  v.  Thompson  OU  Co., 
79  Pa.  354,  21  AmR  ««. 

[a]  Tlta  viuniaoiiliur  of  a  gmt- 
Btoha*  (1)  Indebted  to  defendant  con- 
stitutes a  seizure  of  property  suffi- 
cient to  operate  as  constructive  no- 
tice (Thompson  v.  Allen,  4  Stew.  &  P. 
(Ala.)  184):  (2)  but.  where  the  serv- 
ice or  an  original  attachment  Is  made 
only  by  the  summons  of  a  garnishee, 
it  Is  erroneous  to  render  Judgment 
against  defendant  In  attachment,  un- 
til the  garnishee  has  admitted  a  debt 
due  or  property  In  his  hands,  or  un- 
til a  flnal  Judgment  has  been  ren- 
dered aeal ns t  hi m  for  his  def au  1 1 
(Bratton  v.  McGlothlen.  20  Ala.  146). 

[b]  Prop«rt]r  >*lMd  not  defend- 
uat. — Where  the  record  In  an  at- 
tachment against  a  -  nonresident 
showed  that  the  property  attached 
was  not  the  property  of  defendant  a 
Judgment  rendered  thereon  is  a  nul- 
lity. Skinner  v.  Moore,  19  N.  C.  138, 
30  AmD  1&6. 

[c]  A  fp«T— 1****  larr  on  property 
to  which  defendant  has  no  claim  of 
right  will  not  have  the  effect  of  con- 
ftmctlve  notice,  ao  as  to  authorize 
the  court  to  render  Judgment.  Orier 
V.  Campbell,  21  Ala.  8S7. 

[d]  A  l*vT  on  ««nvt  propMtr 
hnonglDg  to  defendant  will  bring  him 
Into  court,  although  the  property  la 
released  on  account  of  the  exemption. 
Hadley       Bryars,  SS  Ala.  189. 

43.  tr.  S.— St.  Clair  V.  Cox.  106  U. 
S.  350,  1  set  354.  27  L.  ed.  222;  Smith 
V.  Reed,  210  Fed.  968;  Wyman  v. 
Russell,  30  F.  Caa.  No.  18.115,  4  Blss. 
307. 

Ala. — Remington  Typewriter  Co.  v. 
Hall.  ISS  Ala.  519.  63  S  74;  De  Arman 
V.  Maasey.  151  Ala.  <39.  44  S  688: 
Bxchang-e  N'at.  Bank  v.  Clement,  109 
Ala.  270,  19  S  814. 

Conn.  —  Waterman  v.  A.  &  W. 
Sprarae  BCfff.  Co.,  66  Conn.  664,  12  A 
(40. 

Ga. — Re«ves  v.  Chattahoochee  Brick 
Co.,  85  Ga.  477,  11  SE  837;  Carithers 
w.  Venable,  62  Ga.  3S9:  Ross  v.  JEd- 
nrds.  52  Oa.  24. 

XlL-^Mn«  v.  Raliton.  174  lU.  A.  S3. 


Ky. — Harris  v.  Adams,  2  Duv.  141; 
Payne  v.  Wlthonvoon.  14  B.  Men.  217. 

Mass. — Spurr  v.  Scoville,  2  Cush. 
678. 

Mich.— Rolfe  V.  Dudley.  68  Mich. 
208.  24  NW  «67. 

Miss. — Chamber  lln-Hunt  Academy 
V,  Port  Gibson  Brick,  etc.,  Co.,  80 
Miss.  617.  32  8  116,  484. 

Mo. — Jewett  v.  Boardman,  181  Mo. 
647,  81  SW  18«. 

N.  M.— Holaman  t.  Martlnw.  2  N. 
M.  271. 

N.  T. — Orevell  v.  Whlteman,  32 
Misc.  279,  S6  NY8  974. 

N.  C— Bvana  v.  Alrldffe,  138  N.  C 
378,  46  SB  772. 

Utah.— H.  L..  Orlflln  Co.  v.  Howell, 
88  UUh  867,  113  P  820. 

Vt.— Woodruff  V.  Taylor,  20  Vt  06. 

Va. — O'Brien  v.  Stephens,  11  Gratt. 
(52  Va.)  010. 

W.  Va.— Hall  T.  Lowtber.  22  W.  Va. 
570. 

Man. — Emperor  of  Russia  v.  Pros- 
kouriakoft,  18  Man.  66. 

[a]  Where  the  attaohment  is 
m«r^7  aadllarT  to  an  action,  the 
levy  thereof  gives  no  Jurisdiction  to 
render  Judgment  without  a  service 
of  summons  sufficient  to  give  Juris- 
diction in  the  main  action.  Boorum 
v.  Ray,  72  Ind.  151-  Barber  v.  Mor- 
ris, 37  Minn.  194,  33  NW  569,  6  AmSR 
836;  Heffner  v.  Gunz,  29  Mlno.  108,  12 
NW  842;  Walker  v.  Cottrell,  6  Baxt. 
(Tenn.)  257:  Maxwell  v.  Lea,  6  Helsk 
(Tenn.)  247;  Ingle  v.  McCurry,  1 
Helsk.  (Tenn.)  26;  Cox  v.  North  Wis- 
consin Lumber  Co.,  82  Wis.  141,  51 
NW  1130. 

[b]  Servloa  on  ollow  of  dafontent 
oompanjTd — In  a  suit  in  attachment 
against  a  commission  company,  resi- 
dent of  another  state,  where  personal 
service  was  had  on  an  offloer  of  the 
company  and  it  appeared  and  an- 
swered In  the  suit,  the  chancery  court 
could  render  a  personal  decree 
against  the  commlsalon  company  for 
the  .balance  not  realised  from  the  sale 
of  the  property  attached.  Hall 
Comnin.  Co.  V.  Foote,  90  Miss.  422, 
48  8  076. 

44.  Magrew  v.  Foster,  E4  Mo. 
2S8. 

45.  See  Wlnninghnm  v.  Trueblood. 
149  Mo.  572.  61  SW  399. 

46.  See  Process  [32  Cyc  412]. 

47.  See  cases  infra  this  note. 

[a]  Designation  of  parties,  date, 
witnessing  by  magistrate. — Under 
Gen.  St.  c  204  {  3.  providing  that, 
when  the  goods  of  any  person  are  at- 
tached, a  summons  In  the  form  pre- 
scribed shall  be  delivered  to  defend- 
ant, a  sumTnons  will  not  be  In  the 
proper  form  If  the  names  and  resi- 
dences of  the  parties  are  not  prop- 
erly inserted,  or  if  it  la  not  properly 
dated,  or  if  it  is  not  witnessed  by  the 
proper  magistrate.  Kenlston  T. 
Chesley.  62  N.  H.  604. 


[b]  Mgnatnre,  ooiut  to  which  ro- 
ttunable. — Under  Gen.  St.  c  204  S  3, 
providing  that,  when  the  goods  of  a 
person  are  attached,  a  summons  in 
the  form  prescribed  siiall  be  delivered 
to  defendant,  a  summons  will  not  be 
In  the  proper  form  if  it  Is  not  signed 
by  the  clerk,  or  if  made  returnable 
to  the  wrong  court.  Kenlston  v. 
Chesley.  62  N.  H.  564. 

[c]  CHvlag  Information  contataMd 
in  daolaratlon,-— Under  Gen.  St.  c  204 
IS  3.  4,  which  provide  that  the  sum- 
mons left  with  defendant  when  his 

floods  are  attached  shall  ba  In  tha 
orm  prescribed  by  the  statute,  and 
shall  briefly  give  to  defendant  the 
same  Information  which  the  declara- 
tion gives  more  at  large,  and  shall 
contain  the  substance  thereof,  where 
the  writ  required  defendant  to  an- 
swer the  court  to  be  held  in  October, 
while  the  summons  required  defend- 
ant to  answer  the  court  to  be  held  in 
August,  there  was  a  variance  which 
was  fatal  if  well  pleaded.  Kenlston 
V.  Chesley,  62  N.  H.  564. 

48.  See  Tonn  v.  Collins,  110  Md.  62, 
81  A  219. 

[a]  Summons  directed  to  wrong 
oonnty. — Under  Code  Pub.  Gen.  L. 
(1904)  art  9  S  38,  relating  to  attach- 
ments on  original  process  for  fraud, 
providing  for  a  writ  of  summons,  and 
that  the  action  shall  be  Instituted 
either  in  the  county  where  defendant 
resides,  or  where  the  property  to  be 
attached  may  be  found,  but  tliat,  if 
the  acticn  Is  instituted  In  any  county 
other  than  that  wherein  defendant 
resides,  the  writ  of  summons  against 
defendant  shall  be  directed  to  the 
sherlfl  of  the  county  wherein  he  re- 
sides, the  failure  to  issue  the  writ  to 
the  county  where  defendant  resides  la 
not  fatal  to  the  court's  Jurisdiction 
of  the  attachment  proceedings,  where 
defendant  was  actually  served  In  the 
county  In  which  the  property  was 
situated,  on  a  writ  directed  to  the 
sheriff  of  that  county.  Tonn  V.  Col- 
lins, 110  Md.  52,  81  A  219. 

40.  Flndlay  v.  Lumsden,  (Tex.  Clv. 
A.)  171  SW  818. 

60.  Big  Vein  Coal  Co.  v.  Read,  9'>9 
U.  S.  31,  33  set  694,  57  L.  ed.  1053 
(holding  that  this  rule  was  not 
changea  by  the  act  of  congress  of 
Aug.  13,  1888,  permitting  suits  in 
tho  federal  courts  In  the  district  of 
the  residence  of  either  plalntilT  or 
defendant). 

51.  Woods  v.  Brown,  93  Ind.  164, 
474  AmD  869. 

58.  Runner  v.  Scott,  150  Ind.  441, 
50  NE  479. 

[a]  Proof  of  the  Issuance  of  a 
swnmons  Is  not  requlrsd  as  a  condi- 
tion to  the  Ist'uance  of  an  attachment. 
Belmont  v.  Sigua  Iron  Co.,  80  App. 
Div.  637.  80  NTS  771. 

Sa.  Doheny  t.  Worden,  7E  App. 
mv.  47,  77  ma  OSO:  Fisher  V.  Nash. 
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the  attachment  becomes  void.^ 

[$  1112]  e.  Inclnsioii  of  Sommons  Olanse  in 
Writ.  The  issaance  of  a  writ  of  attachment  eon- 
taining  a  Btmunons  clause,  is  sufficient  issuance  of  a 
summons  within  a  statute  providing  tbat  a  civil 
action  is  commenced  by  filing  a  complaint  and 
causing  a  summons  to  issue  thereon."* 

1113]  d.  Personal  Service— (1)  In  OeneraL 
Personal  service  is  made  in  the  nsiul  mimner,*^  by 
delivering  to  defendant  in  person  a  copy  of  the 
summons  or  notice  "  at  some  place  within  the  state 
where  the  action  is  brought  or  pending;"'  and  an 
acceptance  by  defendimt  of  personal  service  oat- 
side  of  the  state  is  snffieient  to  give  the  court  juris- 
diction to  render  judgment  on  an  attachment  against 
land." 

{%  1114]  (2)  Proof  of  Service.  A  reeital  in 
the  record  that  the  action  was  ■  commenced  by  at- 
tachment on  defendant's  property,  with  notice,  is 
not  oonelasive  that  there  was  personal  service  on 
defendant."** 

{%  1115]    e.   Snbstitnted  Service.  Substituted 


service  is  generally  permitted  in  attachment  soito," 
but  in  mt^ing  such  service  the  statutory  reqnin- 
ments  must  Ik  complied  with.*' 

[$  1116]  f.  Service  liy  PabUcation— (1)  mm 
Aatiuvixed.  Service  by  publication  is  authorize 
where  defendant  is  a  nonresident/*  or  has  left  tiie 
state,**  or  where  bis  residence  is  unknown.**  Btt 
statutes  authoriEing  the  service  of  process  on  non- 
resident property  owners  by  publication  must  be 
strictly  complied  with  in  order  to  ^ve  the  conrt 
jurisdiction,**  and  service  in  a  foreign  oonntzy  in 
the  first  instance  in  attachment  proeeedii^  eu- 
not,  it  has  been  held,  be  made  this  baais  for  pro- 
ceeding Inr  pnblieation.*^ 

Pl^tls  ii  entifled  to  a  reaaonaUo  ttmo  to  per 
feet  his  snit  by  order  of  pnblication,  and  the  nut 
does  not  abate  immediately  on  the  return  of  the 
process  not  served  and  failure  to  take  Bach  w- 
der.** 

{%  1117]    (2)  OoBditiou  Prooedfl&t^  It  has  bem 

held  that  the  order  may  be  made  before  the  war- 
rant ia  issued     or  before  there  is  any  actual  lery 


47  App.  DIv.  234,  62  NTS  646  (thirty 
days  after  writ  Issued). 

[a]  ni*  court  bM  no  antliorlty  to 
•stand  tha  tlma  within  which  puhtl- 
cation  must  be  commenoed.  Jones  v. 
Puchs.  106  App.  DlT.  260,  94  NTS  57. 

[b]  Vbara  the  burt  ter  'alia  on 
mattmif,  a  service  of  summons  on  the 
follovlnff  day  Is  sufficient.  Orlbbon 
v.  Freel,  93  N.  T.  1(3. 

[c]  iriMra  tha  attaohmeat  la 
«nuist  two  aefaBdnsta  who  are 
jointly  liable,  service  of  the  summons 
on  one  of  them  within  thirty  days  Is 
sufficient  to  uphold  the  attachment. 
OrvLs  V.  Lambeau,  2  McCartyCivProc 
(N.  T.)  250. 

[d]  In  both  nawwpMpara^In  or- 
der to  sustain  an  attachment  based 
on  service  by  publication,  the  publi- 
cation must  be  commenced  in  both 
newapapera  within  the  thirty  days 
designated  by  Code  Civ.  Proc.  I  638. 
Peetsch  v.  Sommers.  31  App.  Dlv. 
255.  53  NTS  438.  28  NTClvProc  124. 

[e]  Attachment  aralnst  resident 
of  state. — The  rule  requiring  the  com- 
mencement of  a  publication  within 
thirty  days  after  the  granting  of  an 
attachment  does  not  apply  where  the 
property  of  a  resident  of  the  state  Is 
attached,  as  an  attachment  Is  not  nec- 
essary to  confer  Jurisdiction  In  an 
action  against  a  resident  who  has 
been  served  by  publication.  Stow  v. 
Stacy,  14  NTClvProc  45. 

[f]  In  Kansas,  under  Code  Civ. 
Proc.  1  &7,  providing  that  a  civil  ac- 
tion may  be  commenced  by  filing  with 
the  clerk  of  the  court  a  petition  and 
causing  a  summons  to  be  issued 
thereon,  an  attachment  in  which  the 
petition  was  flled.  and  a  summons  Is- 
sued and  a  writ  levied  was  begun,  al- 
though no  personal  service  was  made 
on  defendant,  and  no  service  by  pab- 
lication  was  attempted  for  sixty  days 
after  filing  the  petition,  as  Code  Civ. 
Proc  I  20,  providing  that  an  attempt 
to  Commence  an  action  mast  be  fol- 
lowed by  the  first  publication  or  serv- 
ice of  the  summons  within  sixty 
days,  applies  only  to  the  statute  of 
limitations.  Wester  v.  Long,  63  Kan. 
876.  66  P  1032. 

54.  Fisher  v.  Nash,  47  App.  Dlv. 
234.  62  NTS  646. 

[a]  The  oottrt  aoqnlras  no  jvrla- 
dletion  If  summons  Is  not  served 
within  thirty  days  after  the  Issuance 
of  the  attachment,  although  a  suf- 
ficient levy  has  been  made.  Ross  v. 
Ingersoll.  53  App.  Dlv.  86,  65  NTS 
763. 

SB.  Handley  v.  Anderson,  6  Ind. 
T.  186,  82  SW  716. 

[a]  Writ  void  as  attachment. — A 
writ  of  attachment  containing  sum- 
mons. If  personally  served  wltnln  the 
Inrladlctlon  of  the  court,  will  give 


the  court  Jurisdiction  over  the  per- 
son, although  the  writ  la  void  as  an 
attachment  McX^Ilan  v.  McDonald, 
1  HIch.  N.  P.  24. 

Be.   See  Process  [32  Cyo  448]. 

57.  See  Peabody  v.  Hamilton,  106 
Mass.  217. 

[a]  aervloe  by  readtav  the  wxit  to 
defendant  la  taurafletont  under  Pub. 
St.  c  219  9  8,  providing  that,  •'when 
the  goods  or  estate  of  a  person  are 
attached,  a  summons  in  the  form 
prescribed  ahall  be  delivered  to  the 
defendant,  or  left  at  his  abode." 
Blake  V.  Smith,  <7  N.  H.  182,  38  A 
16. 

B8.  Oandy  v.  Jolly,  86  Nebr.  711, 
68  NW  668,  37  AmSR  460  (holding 
that,  where  an  action  Is  Instituted  by 
attachment  against  an  absconding 
debtor  in  the  county  from  which  he 
absconded,  process  may  be  served  on 
him  in  any  other  county  of  the  state, 
and  a  Judgment  rendered  on  such 
service  will  tie  valid,  unless  he  ap- 
pears and  contests  the  right  to  main- 
tain the  action  there). 

[a]  flervloe  in  a  oowitr  where  no 
property  was  aelaed  is  authorised 
where  the  sheriff  Is  unable  to  find 
defendant  In  the  county  where  the 
seizure  was  made.  Skeels  v.  Oceana 
CIr.  Judge,  119  Mleh.  290,  77  NW  996. 

B9.  CTark  v.  Tull,  118  Iowa  148, 
84  NW  lOSO. 

eo.    Godfrey  v.  Downer,  47  Vt.  668. 

ei.  See  Finn  v.  Mehrbach,  66  NTS 
250. 

[ai  Whera  mdwtttnted  Bervloe  la 
sffeeied,  the  action  beromes  one  in 
personam,   Finn  v.  Mehrbach,  6S  NTS 

250. 

[b]  Oonatmotlon    of    vtatsta.  — 

Mass.  Act  (1897)  c  50,  providing  for 
the  mode  of  service  of  a  writ  of  ca- 
pias or  attachment,  authorising  either 
an  arrest  of  the  person  of  defendant 
or  an  attachment  of  his  goods,  and 
prescribing  tliat,  when  used  as  an 
attachment,  a  summons  In  due  form 
is  to  be  delivered  to  defendant  or  left 
at  "his  dwelling-house,  or  place  of 
last  and  usual  abode,"  applies  only 
when  the  party  Is  found  within  the 
state,  and  not  where  defendant  ha» 
been  a  resident,  but  at  the  time  of 
the  suit  brought  has  an  actual  domi- 
cile In  another  state  or  country,  Pic- 
quet  V.  Swan,  19  F.  Cas,  No.  11,184,  5 
Mason  35. 

[cl  Vervloe  on  person  in  posse*- 
slon. — The  officer  should  serve  the 
scire  facias  In  the  attachment  on 
the  persons  found  In  possession  of 
the  property  attached.  Barney  v. 
Patterson,  6  Harr.  A  J.  (Md.)  1S2. 

id]  Ssrvioe  on  nonresident.  —  A 
gment  on  substituted  service 
against  a  nonresident  Is  valid  only 
as  to  his  property  within  the  fnrls- 


dietlon  of  the  court  and  reached  by 
its  proceas.  South  Dakota  Cwaaaef 
clal  Assoc.  V.  Ramsey.  14  S.  D.  48. 147 

NW  75. 

[e]  Servloe  on  eorpovatioa. — A  re- 
turn upon  summons  to  defendant  to 
the  effect  that  no  offlcera  of  defendant 
comitany,  or  any  person  on  whoa 
there  might  be  servlee.  was  within 
the  county,  and  that  ezeeatttm  there- 
of was  made  by  dellvarliv  a  tru* 
copy  to  the  wife  of  an  asmt  for  the 
company,  anoh  acent  not  then  befog 
found  at  his  usual  place  of  bualoe» 
and  abode,  shows  Insufficient  anrrlce. 
Water  Front  Coal  Co.  v.  Smlthfleld 
Marl,  etc.,  Co.,  114  Va.  482,  76  SB  937. 

B9.  Elder  v.  Ludellng,  60  La.  Ana 
1077,  28  8  929  {holding  that  aervlM 
by  handling  copies  of  the  citation  and 
writs  to  a  curator  ad  hoc.  altliou^ 
defendant  is  a  nonresident,  does  not 
conform  to  the  positive  requirements 
of  Code  Prac.  art  264,  and  la  there- 
fore  absolutely  void). 

Ca]  Flaoe  for  leavlBV  raauaoas, — 
Under  St  (1797)  c  50 Tl.  If  the  prop- 
erty of  a  person  having  his  domicile 
or  usual  place  of  abode  In  this  com- 
mon weal  tn  is  attached,  the  snmmoni 
must  be  either  delivered  to  him,  or 
left  at  such  domicile  or  usual  plM« 
of  abode;  It  is  not  sufficient  to  leave 
it  at  any  other  place.  Ames  v.  Win- 
sor,  19  Pick.  (Ifoss.)  247. 

rbl  Senlee  on  ageat. — ^Under  St 
(1797)  o  50  {  1.  the  summona  or  a 
writ  against  an  absent  defendant 
could  not  be  served  upon  his  ag«it  If 
defendant  was  described  in  the  writ 
as  having  once  been  an  Inhabitant  of 
this  state.  Peck  v.  Warren,  8  Pl^ 
(Mass.)  168;  Toung  Capen,  7  Mete 
(Mass.)  887.  But  see  Gen.  St.  e  121 
9  25. 

•a;  GMlnn  T.  Well,  118  Wlau  231 
92  NW  1091. 

6ft,  Kendrlek  t.  Kimball,  88  N.  B- 
482  (holding  that  an  order  of  pub- 
llcatlon  may  be  made  where  defend- 
ant leaves  the  state  after  the  attaint- 
ment  is  made  and  before  a  summona 
Is  served  upon  him  and  does  not  re- 
turn prior  to  the  entry  of  the  Mstien). 

flB.  Thompson  v.  Carroll.  !•  K.  B. 
21. 

66.  Flint  V.  Coffin.  176  Tt>A.  VtX 
100  CCA  842. 

BT.  Stearns  t.  Taylor.  27  Mich.  S8 
(so  holding  under  Ck>mp.  IJ.  (1871)  I 
6402). 

68.  McCTung  v.  Sleg,  64  W.  Va-  *SU 
46  SE  210,  66  LRA  884. 

[a]  Serrloe  by  pnhUeatloB  wa*^ 
taken  two  years  after  the  retmm  eC 

the  attachment  writ  will  confer  |»> 
risdlctlon  If  such  service  Is  othsr- 
wlse  regular.   Robinson      Maxr.  14S 
111.  A.  178. 
68.   Parke  v.  Oar,  >8  Miac  SSt.  U 
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of  the  attachment  but,  as  the  issuance  of  a  sum- 
moDB  is  the  commencement  of  the  action,  it  has 
been  held  that  an  order  for  publication  of  summons 
aud  notice  of  attachment  and  the  actual  publica- 
tion thereof  do  not  give  jurisdiction,  where  the 
sammons  had  been  merely  filled  out  and  not  issued, 
and  issuance  had  not  been  waived.'*  In  some  juris- 
dictions the  attachment  must  be  issued  and  levied 
before  the  order  of  publication  is  made.'' 

[{  1118]  (3)  Application  for  Order.  The  ap- 
plication for  an  order  of  publication  should  be 
upon  affidavit "  showing  the  existence  of  the  facts 
warranting  service  in  this  manner "  that  defend- 
ant has  property  within  the  state "  subject  to  at- 
tachment," and,  where  so  required  by  statute,  that 
an  attachment  has  been  issued;'''  but  where  the 
necessary  facts  sufficiently  appear  from  the  affi- 
davit for  attachment "  the  application  may  be 
based  thereon,  and  an  additionid  affidavit  is  not 


neeessaiy.'* 

[$  1119]  (4)  Order  for  Publication.  An  order 
for  publication  designating  a  nonresident  defend- 
ant merely  by  his  initials  is  insufficient,^*  but  an 
alias  order  of  publication  may  cure  defects  in  a 
previous  publication.*'  The  issuance  of  an  order 
of  publication  raises  the  presumption  that  the  pe- 
tition and  other  papers  bad  been  filed  theretofore 
without  any  indorsement  thereon  of  the  date  and 
filing.^'  In  some  states  it  is  provided  by  statute 
that  when  an  attachment  is  returned  executed  a 
defendant  not  served  with  a  copy  thereof  or  with 
process  in  the  suit  shall  have  an  order  of  publica- 
tion made  against  him.^^ 

1120]  (6)  Sufficiency  of  Publication.  The 
publication  must  be  in  the  mode  ^  and  for  the 
period required  by  the  statute,  and  all  the  mat- 
ters which  the  statute  requires  to  be  set  forth  must 
be  contained  therein.^    It  is  also  necessary  that 


NTS  SftO:  Oallun  v.  Well.  116  Yflm. 
!3fi.  92  NW  1091.  But  compare  Guf- 
fey  T.  arand  Trunk  R.  Co.,  67  HlBC. 
GGl,  122  NTS  947  (under  Code  Civ. 
Proc.  IS  688,  644);  Wilson  v.  I<anffe, 
40  Hisc.  676.  88  NTS  180  (under  Ctode 
CIV.  Proc.  S  3170). 

TBl  Iowa  State  Sav.  Bank  v.  Ja- 
cobflon.  S  S.  D.  292.  66  NW  453;  Oal- 
lun  V.  Well,  116  Wia.  236,  92  NW 
1091.  Contra  Little  v.  Christie,  69 
&  C  B7.  48  SE  89  (holding  that  pro- 
ceedings for  publi<^tion  ot  summons 
to  a  nonresident  before  an  attach- 
ment of  his  property  are  void). 

72.  McClure  v.  Fellows,  131  N.  C. 
609.  48  SE  951.  _  , 

7a.  Wright  V.  Ankeny,  217  Fed. 
9S8  (construing  Washington  statute). 

73.  See  Raymond  v.  Nix,  S  Okl. 
656,  49  P  1110  (holding  that  an  at- 
tachment proceeding  Is  commenced 
when  plaintiff  files  an  affldavlt  for 
publication,  which  Is  thereafter  made 
good  by  pursuing  the  requirements  of 
the  statute,  or  where  the  regularity 
of  the  subsequent  proceedings  is 
waived  by  the  entry  of  defendant's 
appearance  within  sixty  days). 

7^  Redwtne  v.  Underwood.  101 
Sr.  190,  40  SW  462,  19  KyL.  366. 

Ja]  MMMKTit  beU  •nttolent'— An 
aflUlavlt  averring  that  plaintiff  would 
be  unable,  wltA  due  diligence,  to 
make  personal  aervloe  \nthln  the 
state,  because  defendant  could  not 
be  found  therein,  but  resided  In  an- 
other state  where  was  hla  place  of 
business,  sufflclently  showed  Inabli- 
Itv  to  make  personal  service.  Mat- 
thews V.  Gllleran,  12  NTS  74. 

76^  Pennsylvania  Mortg.  Trust  Co. 
V.  Norrls.  8  Kan.  A.  699,  54  P  283. 

[al  AJBdaTit  held  sullleie&t. — An 
affidavit  on  which  an  order  for  pub- 
lication of  summons  was  based  sufH- 
:iently  sliows,  as  against  collateral 
tttacl£,  tbat  the  nonresident  defend- 
xnta  bad  property  in  the  state  by  a 
•ecltal  that  the  attachment  was  lev- 
ed  on  certain  real  property  "of  the 
lefendants.  In  Benton  County.  Ore- 
ron."  Colrax  Bank  v.  Richardson,  34 
)r.  618,  64  P  359.  75  AmSR  661  and 
lote. 

[bl  Weeamptloa  as  to  ownership 
»f  pTtfpertyj — Where  the  complaint 
lleged  tliat  on  May  2  defendant  con- 
racted  to  sell  real  estate  described, 
oca  ted  within  the  state.  It  might  be 
iresumed,  where  not  denied,  that  he 
raa  tlte  owner  thereof  on  May  17 
oUowlns'.  the  date  on  which  the  ac- 
lon  was  commenced  and  the  attach- 
lent  sued  out.  and  hence  there  was 
Bufflclent  compliance  with  R«v. 
:odes  (1905)  S  6840.  requiring  the 
ffldavlt  for  publication  or  the  com- 
laint  to  show  that  defendant  has 
ropertT  within  the  state  or  debts 
wins  to  blm.  Hemmi  v.  Orover,  18 
r.  0*578.  120  NW  661. 
7B.  I>ennsylvanl4  Mortg.  Trust  Co. 
.  Norria,  «  KBn.  A.  699,  64  P  283. 


77.  Wllvon  T.  L.ance,  40  Ulso.  676, 
83  NTS  180  (holding  this  to  be  nec- 
essary under  Code  Civ.  Proc.  (  8170, 
relating  to  the  city  court  of  the  city 
of  New  Tork). 

[a]  Availabilltr  of  opposlaff  att- 
davit. — The  issuing  of  the  attach- 
ment cannot  be  shown  by  an  affldavlt 
read  In  opposition  to  a  motion  to  set 
aside  the  order  for  publication  as  is* 
sued  without  the  fact  of  attachment 
being  shown  in  the  application  for 
the  order.  Wilson  v.  liange,  40  Misc. 
676.  83  NTS  180. 

78-  AJBdavit  fox  attaehaum*  see 
supra  SI  149-281. 

79.  Burnett  v.  McCluey,  92  Mo. 
230.  4  SW  694. 

[a]  lUnstratioB. — An  affldavlt  In 
attachment,  stating  that  platntitt  has 
caused  an  attachment  to  Issue,  that 
the  sheriff  has  levied  It  on  certain 
described  real  estate,  and  that  defend- 
ant Is  a  nonresident,  so  that  sum- 
mons cannot  be  served  upon  him.  Is 
a  sufficient  compliance  with  Code  Civ. 
Proc.  S  78.  providing  for  service  of 
publication  on  showing  that  the  ac- 
tion was  brought  against  a  nonresi- 
dent having  proi>erty  In  the  state 
sought  to  be  taken  by  the  provision- 
al remedy  of  attachment,  Barnes  v. 
Boston  Inv.  Co.,  4  Nebr.  (UnoflC.)  849, 
94  NW  101, 

80.  Missouri,  etc.,  R.  Co.  T.  Mor- 
ris, 153  Mo.  A.  667.  1S4  SW  1027. 

81.  Best  V.  British,  etc.,  Mortg. 
Co.,  128  N.  C.  251.  U  SB  B8X  (holding 
that  where  a  publication  of  summons 
In  an '  attachment  proceeding  begun 
July  17,  1900,  was  defective  in  not 
containing  notice  also  of  the  warrant 
of  attachment,  as  required  by  Code  } 
362,  an  alias  order  of  publication, 
which  was  made  In  due  time,  and 
compiled  with  the  section,  prior  to 
the  November  term,  cured  the  defect). 

83.    Johnson  v.  Gage,  57  Mo.  160. 

83.  Water  Front  Coal  Co.  v.  Smlth- 
fleld  Marl.  etc..  Co.,  114  Va.  482.  76 
SE  937  (holding  that  the  quashing 
of  the  original  summons  and  remand- 
ing for  alias  summons,  which  was 
duly  served  before  abatement,  and 
under  which  trial  was  had,  continued 
the  process  throughout  the  suit,  and 
complied  with  the  code  provision  so 
as  to  support  the  attachment). 

84.  Doheny  v.  Worden,  75  App. 
DIv.  47,  78  NTS  9B9  (holding  that 
under  Code  Civ.  Proc.  I  440,  providing 
for  service  on  nonresidents  of  news- 
paper publication  once  a  week  for  six 
successive  weeks,  there  must  be  one 
publication  In  each  of  the  six  weeks, 
and  a  series  of  publications  of  which 
two  are  made  in  a  single  week  and 
none  in  the  week  following  do  not 
constitute  a  valid  service). 

85.  Horton  v.  Monroe,  98  Mich. 
195,  67  NW  109  [foil  Chiton  v.  Ru- 
pert, 60  Mich.  318,  27  NW  6201  (hold- 
ing that  Where  the  affldavlt  Of  publi- 
cation in  attachment  sets  forth  that 


the  notice  was  publtshed  six  suc- 
cessive weeks,  nvlng  the  first  and 
last  days  of  publication,  the  first  on 
August  31,  and  the  last  on  October  B, 
and  the  affldavlt  and  declaration  were 
not  filed  until  after  a  week  after  the 
last  publication,  to  wit,  on  November 
9.  the  publication  Is  sufflclent);  Hay- 
wood V.  Russell,  44  Mo.  252  (holding 
that,  under  Rev.  Code  [1855]  c  12  ) 
23,  It  Is  not  necessary  that  the  com- 
mencement of  the  publication  should 
be  eight  weeks  before  the  next  term 
of  court,  nor  that  the  four  weeks 
should  end  four  weeks  before  the 
next  term,  as  it  was  sufflclent  if  the 
publication  should  be  four  weeks,  and 
if  the  last  Insertion,  which  Is  the 
commencement  of  the  fourth  week, 
should  be  four  weeks  before  the  com- 
mencement of  the  term.) 

[a]  A  notioe  published  for  four 
weeks  Is  sufflclent  under  a  statute 
requiring  but  three  weeks*  publica- 
tion.   Marnlne  v.  Murphy,  8  Ind.  272. 

86.  Ballew  v.  Toung.  24  Okl.  182, 
103  P  628,  23  LRANS  1084  (holding 
that  a  notice  of  publication  not  de- 
scribing the  real  estate  attached,  and 
failing  to  state  the  nature  of  the 
Judgment  sought,  as  required  by  Wil- 
son Rev.  &  Annot.  St.  [1903]  S  4278, 
is  void). 

[a]  Object  aiui  pnurer  of  petition. 

—A  notice  by  publication,  which 
avers  tbat  a  suit  in  attachment  has 
been  commenced,  and  that,  unless  de- 
fendant appears  and  answers.  Judg- 
ment will  he  rendered  by  default  and 
his  property  sold,  sufllciently  com- 
piles with  Code  Civ.  Proc.  9  79.  which 
requires  that  It  "must  contain  a  sum- 
mary statement  of  the  object  and 
prayer  of  the  petition,"  etc.  Warren 
v.  Dick,  17  Nebr.  241,  22  NW  462. 

[b]  Hatnre  of  demand. — Where  an 
attachment  was  levied  on  certain  land 
of  defendant  on  the  ground  of  his 
nonresldence,  notice  of  the  suit  stat- 
ing that  the  proceedings  were  found- 
ed on  two  notes  for  a  certain  sum 
embraced  a  sufflclent  statement  of  the 
nature  of  bis  demand  under  Rev.  Code 
(1855)  c  12  S  23.  Haywood  v.  Rus- 
sell, 44  Mo.  262. 

[c]  AaoTUit  of  olalm^(l)  Under 
Code  i  352,  providing  that  in  attach- 
ment the  publication  of  the  warrant 
and  summons  shall  state  the  amount 
of  the  claim,  service  by  publication 
gives  Jurisdiction  only  over  the  prop- 
erty attached  to  the  extent  of  Its 
value,  not  exceeding  the  amount 
claimed  In  such  publication  (Alpine 
Cotton  MUls  V.  Well,  129  N.  C.  452.  40 
SB  218),  (2)  and  a  publication  which 
altogether  falls  to  state  the  amount 
of  plalntlfTs  claim  is  fatally  defec- 
tive (Flint  v.  Coffin,  176  Fed.  872,  100 
CCA  842). 

[d]  Appnmciatloa  of  property  to 
jQdgmsnt< — The  omission  from  a  ci- 
tation by  publication  of  the  notice 
to    defendant   required   by  statute 
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the  publication  efaonld  be  to  defendant."^ 

U21]  (6)  Blailing  of  Notice.  Where  the 
statute  provides  that,  in  case  of  service  by  publi- 
cation in  attachment  suits,  the  notice  to  be  mailed 
by  the  clerk  within  ten  days  after  the  first  pub- 
lication shall  be  a  copy  of  the  published  notice, 
a  notice  mailed  to  a  defendant  is  sufficient,  altliough 
it  requires  him  to  appear  on  a  day  which  has  ^- 
ready  passed  when  he  receives  it.^  In  some  states 
it  is  provided  by  statute  that  on  attachment  against 
a  nonresident  the  deiic  shall  advertise  the  attach- 
ment and  levy  in  some  newspaper  and  mail  a  copy 
to  defendant  if  bis  residence  is  known  or  can  be 
ascertained."* 

[$  1122]   (7)  Proof  of  Senrice  by  PnbUeatioiL 
Proof  of  service  by  publication  is  generally  made 
-by  affidavit." 

[%  1123]  (8)  Personal  Service  Outside  of  State 
as  Snbstttate  tar  PnUicathm.  Under  the  statutes 
of  some  of  the  states,  personal  service  on  defendant 
outside  of  the  state  is  made  the  eqnivident  of  pnb- 

"tbat  his  property  had  been  at- 
tached, and  that  'unless  he  appeared 
.  .  .  judgment  would  be  rendered 
against  him,  and  his  property  sold  to 
satisfy  the  same' "  rendered  the  cita- 
tion void,  and  no  Jurisdiction  was 
acquired  thereby,  even  in  rem,  unless 
the  omission  was  cured  by  a  volun- 
tary appearance.  Smith  v.  Montoya, 
3  N.  M.  39.  1  P  175. 

[e]  A  AMicrlptton  of  »ttMli*d 
propMTtT  is  not  necessary  under  Qen. 
Code  !  11,295,  providing  for  construc- 
tive service  by  publication  where  the 
property  attached  is  personalty.  Dan- 
iels V.  Taylor.  31  Oh.  Clr.  Ct.  «H. 

[f]  Senundfl  to  Iw  aiiforova  liT 
•ttMlimant. — The  notice  of  pendency 
of  an  action  against  nonresidents 
(Burns  Rev.  St  [18941  S  320;  Rev.  St. 
[1881]  9  318),  as  published  in  a  news- 
paper, need  not  state  that  the  money 
demands  comprising  the  cause  of  ac- 
tion are  to  be  enforced  by  attach- 
ment. Redman  v,  Burgeaa,  20  Ind.  A. 
871,  BO  NE  825.  .    „  ^ 

tt7.  Tarbrough  v.  PuEt><  wash. 
140,  114  P  918,  83  LRAira  851  (where 
a  publication  and  mailing  a  copy  of 
the  summons  to  the  "Hefley-Coleman 
Company."  a  corporation,  was  held 
Insufficient  as  a  basis  of  jurisdiction 
over  the  property  of  the  Hefley-Cole- 
man Company,  a  partnership). 

[a]  A  publication  directed  to  d*- 
fsadaat  by  Initials  only  Instead  of  by 
his  christian  name  is  insufficient. 
White  V.  Gramley,  230  Mo.  647,  139 
127.  „     „  ^ 

88.  Kirk  V.  Elmer  H.  Dearth 
Agency,  171  111.  207.  49  NB  413  [aff 
68  111.  A.  468].  ^  . 

B9.  Herrlck  v.  Herrick,  186  Ala. 
439.  65  S  146  (holding  that  a  default 
Judgment  In  a  suit  against  a  nonresi- 
dent begun  by  attachment  may  be 
valid,  although  the  record  does  not 
afflrmatively  show  that  a  copy  of  the 
advertisement  was  mailed  to  defeno- 

^"eol    See    Kurtz    v.    Gartner.  141 
Mich.  262.  104  NW  596. 

[a]  Afflda.Tlt  filed  b«fOT«  poriod  of 
pmUoatlon  complet*. — An  amdavit  of 
publication  of  the  notice  of  attach- 
ment for  six  successive  weeks,  re- 
quired by  Comp.  L.  {  10.572,  together 
with  tho  declaration  of  plaintiff  in 
the  eult,  filed  after  the  last  publica- 
tion, but  before  the  expiration  of  the 
full  six-week  period,  is  not  prema- 
turely filed,  within  I  10.674.  providing 
that  plaintiff,  on  filing  an  affidavit  of 
the  publication  may  file  his  declara- 
tion and  proceed  as  If  a  copy  of  the 
attachment  had  been  personally 
served,  although  the  time  to  plead  to 
the  declaration  did  not  begin  to  run 
until  the  service  was  completed  by 
the  expiration  of  the  six  weeks  from 
the   date   of  the   first  publication. 


Itcation  and  mailing  of  the  summons  or  notice,"'  but 
merely  leaving  a  copy  at  defendant 's  residence  ont- 
side  of  the  state  is  not  sofBcient  under  sueh  a  stat- 
ute." 

[%  1124]  (9)  Defects  and  Objections.  A  men 
mistake  in  a  notice  by  publication  does  not  vitiate 
an  attachment  properly  issued  and  tevied;*'  bat 
where  the  statute  provides  that  if  a  copy  of  the 
attachment  shall  not  have  been  served  upon  any  of 
defendants,  and  none  of  th^  shall  appear,  plain- 
tiff, on  filing  an  affidavit  of  publication  of  notice, 
may  file  his  declaration  and  proceed  as  if  serriee 
had  been  made,  a  judgment  in  a  suit  begun  1^  at- 
tachment agaiiut  a  nonresident  who  was  not  served, 
and  who  did  not  appear,  is  void  where  the  dedua- 
tion  was  filed  several  months  before  Uie  affl^^t 
of  publication."*  A  notice  of  motion  to  set  uide 
an  order  of  publication  need  not  specify  a  jnw 
dietional  defect  on  which  it  is  based;**  but  an  ob- 
jection that  the  eonrt  has  not  obtained  jnrisdi^ 
tion  of  the  person  of  defendant  does  not  presmt 


Kurtz  V.  Gartner,  141  Mich.  ZS2.  104 
NW  598. 

[b1_  Proof  bold  Inanfleisnt. — Code 
Civ.  Proc.  S  638  authorlces  service  of 
the  summons  in  attachment  proceed- 
ings by  publication  once  a  week  for 
six  successive  weeks,  and  provides 
further  that  such  publication  must  be 
made  complete  by  the  continuance 
thereof,  and  S  442  requires  the  pub- 
lication of  a  certain  notice  simul- 
taneously with  the  summons.  An  or- 
der of  publication  in  an  attachment 

groceeding  directed  the  publication  to 
e  made  In  a  certain  newspaper,  and 
the  affidavit  of  publication  thereafter 
filed  stated  that  the  "notice,  of  which 
a  printed  copy  was  annexed,"  was 
published  for  four  successive  weeks, 
and  would  be  published  for  two 
weeks  more:  but  no  notice  was  In 
fact  annexed  to  the  affidavit,  and  no 
proof  was  made  of  the  completion  of 
the  publication.  A  copy  of  the  sum- 
mons in  the  attachment  proceeding 
was  In  the  record,  following  the  affi- 
davit, but  the  affidavit  itself  did  not 
state  that  the  "summons"  had  been 
or  would  be  published,  and  It  did  not 
appear  whether  a  copy  of  the  sum- 
mons was  annexed  to  the  affidavit. 
It  was  held  that  the  proof  of  publi- 
cation was  insufficient  to  sustain  the 
attachment,  and  the  attaching  credi- 
tor had  no  such  lien  as  would  give 
him  the  right  to  move  for  the  vaca- 
tion of  a  former  attachment.  Do- 
heny  v.  Worden.  76  App.  Div.  47,  77 
NTS  959. 

81.  CaaseltOQ  First  Nat.  Bank  v. 
Holmes.  12  N.  D.  S8,  94  NW  764; 
Armstrong  v.'  Brant,  44  S.  C.  177.  21 
SQ  634. 

[a]  Hot  a  aubstltats  for  pnblioa- 
tlon  but  an  additional  method  of  sarv- 
loe. — Act  (1891)  c  120.  providing  that 
In  attachments  against  nonresidents 
it  will  be  sufficient  to  mall  a  copy  of 
the  summons  "to  the  Sheriff  or  other 
process  officer  of  the  county  and 
State  where  the  defendant  resides." 
in  lieu  of  publication,  and  that  such 
provision  snail  "be  added  after  .  .  . 
paragraph  (B)  of  section  218  of  The 
Code,"  does  rot  substitute  such  mode 
of  service  for  service  by  publication, 
but  merely  adds  another  mode  of 
service.  Mullen  v.  Norfolk,  etc..  Ca- 
nal Co..  114  N.  C.  S,  19  SB  10«. 

M.  Armstrong  t.  Brant,  44  8.  C. 
177,  21  SB  S34. 

[a]  znwiteatloB^Where  the  sum- 
mons was  never  published,  but  copies 
of  the  summons  and  complaint  were 
left  at  defendant's  dwelling  house,  In 
another  state.  In  the  presence  of  a 
member  of  hla  family  over  fourteen 
years  of  age.  the  service  was  not 
sufficient.  Casselton  First  Nat  Bank 
V.  Hobnea,  12  N.  D.  38,  »4  ZTW 
7«4. 


S8.  Putnam  v.  Loeb,  2  Oh.  Cir.  Ct 
110,  1  Oh.  dr.  Dec.  391.  See  also 
Johnson  V.  Gage,  57  Mo.  100  (holdlni 
that,  where  In  an  attachment  suit 
the  reoulred  affidavit  and  bond  bad 
been  filed  and  an  attachment  regu- 
larly Issued  and  land  seised  under 
the  attachment,  the  court  acquired 
Jurisdiction  of  the  case  as  to  the 
property  attached,  and  a  Judgment 
rendered  In  such  cause  against  ttw 
property  attached  will  not  be  void, 
although  no  sufficient  publication  has 
been  made).  But  compare  Schow- 
fcld  v.  Bourne,  159  Mich.  139,  123  NW 
537.  SO  LRANS  122  (holding  that,  in 
attachment  against  nonresidents 
without  personal  service  on  any  one 
of  them,  a  publication  of  a  notice 
correctly  describing  a  defendant,  and 
Incorrectly  describing  a  codefendant 
as  "William  H.  Dunton,"  Instead  ot 
"William  H.  Denton."  Is  fiatally  de- 
fective, and  the  court  do«s  not  ac- 
quire Jurisdiction). 

[a]  mnstrattoiL— Where,  In  an  ac- 
tion of  attachment  against  a  foreign 
corporation,  the  published  notice  re- 
cited that  the  writ  waa  issued  on 
August  2S,  and  required  defendant  to 
appear  and  defend  on  or  before  the 
first  day  of  the  next  term,  to  be 
holden  on  the  third  Monday  of  An- 
gust,  but  the  time  for  holding  the 
term  next  following  the  Issuance  of 
the  writ  and  first  publication  of  no- 
tice was  fixed  by  law  on  the  third 
Monday  in  September,  and  the  third 
Monday  of  August  came  on  the  17th. 
and  had  already  passed  when  the  suit 
was  commenced,  and  the  writ  di- 
rected the  sheriff  to  summon  defend- 
ant to  appear  on  September  21,  it  was 
held  that  as  defendant  was  advised 
of  the  existence  of  an  error,  and 
was  presumed  to  know  when  the  nert 
term  began,  the  words,  "third  Mon- 
day of  August,"  would  be  tr«ated  u 
surplusage,  and  the  notice  was  suffi- 
cient to  sustain  a  Judgment  on  a 
collateral  attack.  Iroquois  Puman 
Co.  V.  Wilkin  Mfg.  Co..  181  Hi 
582,  54  NE  987  [rev  77  HI.  A 
691. 

[b1  rallaro  to  maXtx  th*  oxAsx  ftr 
pnblloation  on  th*  roooid  is  not  soch 
a  defect  In  the  proceedings  as  Inval- 
idates them  where  the  order  con- 
tained the  matters  required  by  the 
statute.  Gardner  Swift,  lis  Tenn- 
1,  80  SW  764. 

M.  Nugent  v.  Nugent  70  lOch. 
52,  37  NW  708. 

96.  Wilson  T.  lAnge,  40  Ulse.  CTL 
83  NTS  180  (holding,  in  the  caae  of 
an  attachment  from  the  city  court  o( 
the  city  of  New  York,  that  the  no- 
tice need  not  specify  that  the  aiB- 
davlt  on  which  the  order  waa  sraBt- 
ed  did  not  show  that  an  att^i^imnt 
had  Issued). 


For  latar  cssas.  davalopmmta  and  ehaafM  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  not*  nninber. 
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the  question  of  the  snffleieney  of  an  affidavit  for 
pnbtication  of  summons  in  attachment.'" 

1125]  3.  ESoct  of  Service.  Personal  service 
of  8  dtatioQ  on  defendant  does  not  onre  a  defeo- 
tive  service  of  the  writ  of  attachment  under  which 
his  property  was  seized,**  nor  does  the  fact  that 
defendant  was  personally  served  with  summons  ea- 
tabliah  that  he  was  a  resident  of  the  state.*"  Where, 
after  an  attachment  U  issaed,  a  snbpcena  to  an- 
swer is  issued  and  served  on  defendant,  the  serv- 
ice of  soeh  sahpcena  does  not  make  it  the  leading 
writ."  In  a  suit  by  attachment,  where  defendant 
IB  personally  served,  the  juriadiction  does  not  de- 
pend on  the  regularity  of  the  attachment.' 

[\  1126]  B.  Appearance— 1.  Bight  to  Appear. 
Where  special  bail  was  required  and  attaehment 
was  r^rded  aa  ori^nal  process  to  enforce  ap- 
pearance, defenduit  in  attaehment  conld  not  plead 
UBtil  he  had  filed  such  bail;'  and  where  the  statute 
required  the  replevy  of  property  taken  under  an 
attachment  to  enforce  appearanoe,  the  execution 
of  the  replevy  bond  was  a  condition  to  the  right  to 


M.  Barnes  v.  Boston  Tnv.  Co.,  4 
Nebr.  (Unoff.)  849.  94  NW  101. 

97.  Elder  v.  Ludetlng,  50  La.  Ann. 
1077,  23  S  929. 

98.  Hall  V.  Packard,  51  W.  Va. 
2t1.  41  SK  142. 

99.  Grubbg  v.  Colter,  7  Baxt. 
(Tean.)  432  (holding  that  the  fact 
that  It  becomes  practicable  to  give 
personal  notice  does  not  deprive 
complainant  of  his  remedy). 

1.  Maurer  v.  PhilllpB.  182  Mo.  A. 
140.  ISS   SW  669. 

8.  Williams  v.  Haselden,  44  S.  C. 
L.  65;  Oflfay  v.  Offay,  26  U.  C.  Q.  B. 
363;  Reg.  V.  Stewart.  8  Ont.  Pr.  297. 
Bee  also  Boyd  v.  Buckingham,  10 
Humphr.  (Tenn.)  433. 

{aj  Pica  In  kbatnuent  without 
•petdiU.  bail. — In  an  early  Indiana 
eaae  it  was  held  that  under  the  stat- 
ute defendant  la  attachment  must  put 
In  special  bail  tn  order  to  enable  blm 
to  plead  In  bar,  but  that  this  require- 
ment did  not  exist  as  a  condition  to 
pleadlns  In  abatement.  Abbott  v. 
Warriner.  7  Blackf.  (Ind.)  573, 

[b]  App— rane»  tmt  AcfaaAant  by 
tUra  panraa.— (1)  In  Georgia,  under  a 
■tatuto  of  18IB,  when  an  attacliment 
Issued  against  an  absent  person,  any- 
one was  authorised  to  act  as  his 
Mend,  to  give  good  special  ball,  and 
to  plead  and  defend  the  suit  by  him- 
self or  attorney.  Smith  v.  Gettlnger. 
1  Ga.  140.  (2)  And  In  Virginia  It 
vaa  held  that  special  bail  and  a  plea 
10  the  action  ought  to  be  received  In 
behalf  of  defendant  In  an  attachment 
issued  against  him  as  an  abaconding 
debtor,  notwithstanding  he  did  not, 
when  called,  appear  in  person  or  by 
attorney,  but  another  appeared  and 
ofTered  himself  as  special  bail  to  re- 
plevy the  attached  effects.  Smith  v. 
Pearce,  6  Munf.  (20  Va.)  585. 

[c]  Walvar,— If  plaintiff  permitted 
defendant  to  appear  and  plead  with- 
out requiring  special  bail,  and  after- 
ward replied  to  the  plea  or  Joined  ia- 
ffue  thereupon,  he  waived  the  objec- 
tion. Callender  v.  Duncan,  18  S.  C. 
U  454. 

3.  Alexander  v.  Taylor.  62  N.  C. 
36;  Barry  v.  Sinclair,  61  N.  C  7; 
Brltt  V.  Patterson,  31  N.  C.  197. 

4.  U.  S. — Gibson  v.  Scull,  10  F. 
Cas.  No.  &,405a,  Hempst.  3S  (con- 
struing Arkansas  statute). 

Ga- — ^Thompson  v.  Wright,  22  Ga. 
C97:  Reld  v.  Moore,  12  Oa.  368;  Smith 
v.  Oettlnser,  S  Oa.  140. 

Ud. — ^Ijambden  v.  Bowie,  2  Md. 
SS4. 

Ufsa. — ^Rowley  v,  Cummlngs,  9 
Ulsa.  t<0. 

N.  J. — ^Heckscher  v.  Trotter,  48  N. 
J.  L.  419,  e  A  681. 
N.  C— -Btepbenson  v.  Todd,  <3  N. 


C.  368;  Holmes  v.  Sackett,  68  N.  C.  68. 

Tenn. — Boyd  v.  Buckingham,  10 
Humphr.  433. 

Tex.— Sydnor  v.  Chambers,  Dall. 
«01. 

Tal    Defsndant  need  not  ask  Itave 

of  tn*  oonrt  to  defend,  nor  can  the 
court  impose  terms  at  any  stage  of 
the  case,  where  such  leave  would 
not  have  been  required  or  terms  Im- 
posed had  the  suit  been  commenced 
by  ordinary  summons  personally 
served.  Thompson  v.  Thomas,  11 
Micb.  274. 

5,  Gray  v.  Smith,  17  Tex.  889 
(holding  that,  where  a  citation  for 
personal  service  has  been  returned 
"not  found"  and  a  Judicial  attach- 
ment has  Issued  as  a  substitute 
therefor,  defendant  has  the  same  time 
for  appearance  and  answer  after  the 
Judicial  attachment  as  he  would  aft- 
er personal  service). 

[al  Hotice  by  pnbUoatlon^The 
publication  of  notice  in  attachment 
being  intended  as  a  substitute  for 
personal  service,  defendant  haa  the 
same  time  in  which  to  serve  notice 
of  retainer  and  to  plead  after  the 
filing  of  the  affldavit  of  such  publi- 
cation as  he  has  after  the  return  of  a 
writ  personally  served.  Wells  V. 
Walsh,  26  Hicb.  344;  Thompson  v. 
Thomas.  11  Mich.  274. 

e.  Harrison  v.  Wilson  Lumber  Co., 
119  Ga.  6,  46  BE  730:  Hodges  v. 
Smith,  118  Ga.  789.  4g  SB  617:  Cooley 
V.  Abbey,  111  Ga.  439,  36  SE  786: 
Richmond,  etc.,  R.  Co.  v.  Mitchell.  95 
Ga.  78,  22  SE  124;  Kimball  v.  Nicol, 
58  Ga.  175. 

[a]  Judgment  must  be  final. — 
Within  the  statute  authorising  de- 
fendant in  foreign  attachment  to 
cause  an  appearance  to  be  entered 
for  him  "before  Judgment  obtained," 
the  Judgment  must  be  final;  hence  de- 
fendant may  cause  an  appearance  ro 
be  entered  for  him  after  Judgment 
entered  for  default  of  appearance 
and  the  issue  of  a  writ  of  inquiry, 
since  the  Judgment  is  not  flnai  and 
complete  till  the  writ  la  executed. 
Manuel  v.  Mississippi,  etc.,  R.  Ca.  1 
Miles  (Pa.)  898. 

7.  Bffeot  of  giving  bond  to  rtieaae 
property  or  dlaolintye  attaohmeat  aa 
appaanutoe  see  supra  I  694. 

8.  See  generally  Appearances  [8 
Cyc  603  et  seq]. 

[a]  WMtmry  bond,  Hwrnvrm,  and 
anawer. — in  cases  of  attachment  the 
giving  of  a  replevy  bond,  the  filing 
of  a  general  demurrer,  and  an  an- 
swer operate  to  convert  the  action 
from  a  suit  in  rem  to  an  action  in 
personam,  and,  as  to  obtaining  a  com- 
mon-law Judgment  against  defendant, 
tbe  action  Is  in  the  same  condition  as 


plead.^  Where  the  praistiee  of  requiring  bail  no 
longer  exists,  or  tbe  attachment  is  not  r^arded  as 
the  leading  process,  defendant  may  appear  and  de- 
fend the  action  without  giving  hond  or  other  se- 
curity to  dischai^  the  attachment.* 

[$1127]  2.  Time  f  or  ^pearasce.  In  some  juris- 
dictions a  defendant  in  attachment  has  tbe  same 
time  for  appearance  after  the  attachment  as  he 
would  have  after  personal  service  in  tbe  action,'' 
while  in  other  jurisdictions  he  may  appear  and 
defend  at  any  time  before  final  judgment  is  rendered 
against  him.* 

1128]  3.  What  Oonstitntes  Appearance.^  The 
same  acts  will  ordinarily  constitute  an  appearanoe 
in  aeti<ais  began  or  aided  b;^  attaehment  as  in  other 
suits.*  In  smne  jurisdictions  an  appearance  to 
question  the  validity  of  tbe  attaehment  is  deemed  to 
be  a  general  appearance but  the  more  general  rule 
is  that  defendant  in  attachment  may  appear  spe- 
cially for  the  purpose  of  contesting  the  attaehment 
proceedii^  without  giving  the  court  jurisdiction 
over  his  person.*" 

if  it  had  been  begun  in  the  usual 
manner.  Cincinnati,  etc.,  R-  Co.  V. 
Pless,  8  Ga.  A.  400.  60  SB  8. 

8.  Ga. — HIckaon  v.  Brown,  02  Ga. 
226,  17  SE  1035- 

Towa. — Wood  V.  Toung,  38  Iowa 
102;  Chittenden  v.  Hobbs,  9  Iowa 
417;  Winchester  v.  Cox,  3  Greene 
575. 

Kan. — Pierce  v.  Myers.  28  Kan.  304; 
Greenwell  v.  Greenwell,  26  Kan.  530. 

Ky. — Duncan  v.  Wicklifte,  4  Mete. 
118;  Bradford  v.  Glllasple,  8  Dana  67; 
Hayner  v.  Templeman,  5  Ky.  Op.  S42. 

Mo. — ^Withers  v.  Rodgers,  24  Ma 
340;  Evans  v.  King.  7  Mo.  411;  Whit- 
ing V.  Budd,  5  Mo.  443. 

Okl.— Raymond  v.  Nix,  5  Okl.  flSO, 
49  P  1110. 

Wis. — Madison  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269,  45  NW  810, 
48  NW  421. 

Wyo. — Roy  v.  Union  Mercantile  Co., 
8  Wyo.  417,  a«  P  996. 

[a]  A  apeotal  appsaraao*  in  rar- 
alahment  v^ooeedinva  by  a  defencbnt 
who  has  not  been  served  does  not 
give  Jurisdiction  over  his  person  In 
the  main  action.  State  v.  Cordes,  87 
Wis,  878,  68  NW  771;  Beaupre  v. 
Brlgham,  79  Wis.  436.  48  NW  696. 
See  also  Kllpatrlck  v.  O'Connell,  62 
Md.  408 

[b]  A  plea  to  the  SMrits  reserving 
tlie  right  to  object  to  the  Jnxlsdlotlom 

is  not  a  general  appearance.  High 
v.  Padrosa,  119  Ga.  648.  46  SE  859. 


[cl  An  appearanoe  to  est  aside  a 
BheruTB  sale  of  the  attached  prop- 
erty is  not  "an  appearance  for  any 
purpose  connected  with  the  suit" 
within  the  meaning  of  Iowa  flev.  St. 
{  2840  subs  8.  Osborn  v.  Cloud,  21 
Iowa  238. 

[d]    An    appearanot    to  oontest 

ElatatUPs  tight  to  amend  the  aSdavit 
1  attachment  constitutes  a  general 
appearance.  Burnham  v.  Liewis,  65 
Kan.  481,  70  P  837. 

10.  U.  S. — Davis  V.  Cleveland,  etc., 
R.  Co.,  217  U.  S.  157,  80  SCt  463.  54 
L.  ed.  708,  27  LRAN8  823,  18  Ann 
Cas    907    and    note    [rev    on  other 

grounds  146  Fed.  403];  Lowe  v. 
wlnehart  Tire,  etc.,  Co.,  211  Fed. 
166  (motltm  made  on  ground  that 
complaint  did  not  state  cause  of  ac- 
tion); HcOIIlin  V.  Clafiln,  52  Fed. 
857  (construing  Ohio  statute). 

Ala. — ^Exchange  Nat.  Bank  ▼.  Clem- 
ent, 109  Ala.  270,  19  S  814;Hoore  v, 
IHckerson,  44  Ala.  486;  Wilson  v. 
Outlaw,  Minor  196. 

Ark. — Gooch  v.  Jeter,  5  Ark.  383. 
Cal. — Glidden  v.  Packard,   28  Cal. 
649;    Salmonson  v.  StreUfer,  13  Cal. 
A.  395,  110  P  144. 

Pla. — Marshall  v.  Bavlales,  22  Fla. 
688. 
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[$  1129]  4.  Effect  of  Appeanmce.^'  The  fact 
that  an  action  is  began  or  aided  by  attaebmeBt 
does  not  vary  the  rule  that  a  general  appearanee 
by  defendant  gives  the  court  jurisdiction  to  render 
a  personal  judgment  against  him  and  places  him 
in  the  same  position  with  regard  to  his  defense 
against  the  action  as  though  he  bad  personally 
been  served.*'  Bnt  such  appearanee  operates  as 
a  waiver  of  such  prior  irregularities  as  go  to  the 

m. — ^Pack,  etc,  Co.  v.  American 
Trust,  etc.,  Bank,  172  HI.  192,  60 
NE  826  [afl  70  III.  A.  177];  Johnson 
V.  BueU.  2C  in.  66. 

Ind. — Carson  t.  The  Steam-Boat 
Talma,  8  Ind.  194. 

LdL — Merits  v.  Marks,  26  Xja.  Ann. 
740;  BllUa  t.  White.  IB  La.  Ann. 
624;  Bonner  t.  Brown,  10  La.  Ann. 
284. 

Mich.— Freer  v.  White,  91  Mich.  74, 
51  NW  807. 

Nebr.~Coflman  V.  Brandhoeffer,  83 
Nebr.  279.  60  NW  6. 

N.  M. — ^Holaman  Hartines,  8  N. 
U  271 

N.  T.— Wood  V.  Furtlck,  17  Misc. 
561.  40  NTS  687;  Monette  v.  Char- 
don,  16  Misc.  165,  37  NYS  2;  Hill  v. 
AUnaslo,  127  NYS  344.  See  also 
Tiffany  v.  Lord.  66  N.  T.  310;  De- 
laney  v.  Bouse.  91  App.  Dlv.  437,  86 
NTS  880;  Camp  v.  Tlbbetts,  2  E.  D. 
Smith  20.  8  CodeRep  46. 

Or. — Meyer  t.  Brooks.  29  Or.  203, 
44  P  281.  64  AmSR  790:  Belknap  v. 
Charlton.  26  Or.  41.  24  P  758. 

Pa. — ^Williamson  v.  McCormlek,  126 
Pa.  274,  17  A  591;  Turner  v.  Larkin, 
12  Pa.  Super.  284;  Warren  Sav.  Bank 
V.  Sllverstein,  16  Pa.  Co.  684;  Spet- 
tlrue  T.  Hutton,  9  Pa.  Co.  156. 

Tenn. — Bryan  v.  Norfolk,  etc.,  R. 
Co.,  119  Tenn.  349,  104  8W  523;  Sher- 
ry T.  Divine,  11  Heisk.  722;  Boon  v. 
Rahl,  1  Helsk.  12. 

Tex. — Raquet  t.  Nixon.  Dall.  28<. 

Va.— Petty  v.  Prick  Co.,  86  Vs.  601, 
10  SB  886. 

Wash. — Rodolph  V.  Mayer,  1  Wash. 
T.  138. 

W.  Va.— U.  S.  Oil,  etc.  Well  Sup- 
ply Co.  V.  Gartlan,  65  W.  Va.  689,  64 
SE  938. 

[a]  PUlatUr  has  the  rl^t  to  dls- 
eoatumo  where  defendant  In  attach- 
ment has  not  appeared  except  spe- 
cially to  move  to  vacate  the  service 
of  summons  and  warrant  of  attach- 
ment. Straus  V.  Qllhou,  80  App.  I>lv. 
50,  80  NTS  180. 


[b]  After  smolal  appsaranos  to 
Qvaan  u  attaoamont,  (1)  the  giving 
of  a  notice  of  a  motion  to  strike  out 
an  order  of  the  court  validating  the 
BherlfrB  return  to  the  writ,  when  the 
Invalidity  of  such  order  Is  one  of  the 
grounds  for  quashing  the  writ.  Is  not 
a  general  appearance.  Pranklyn  v. 
Taylor  Hydraulic  Air  Compressing 
Co.,  68  J.  L.  113,  62  A  714.  (2)  X 
demand  by  defendant's  attorney  on 
the  attorney  of  plaintiff  to  declare 
the  residence  of  plaintiff  in  attach- 
ment, after  a  special  appearance  to 
quash  the  attachment.  Is  not  a  gen- 
eral appearance  In  the  cause.  Prank- 
lyn V.  Taylor  Hydraulic  Air  Com- 
presslng  Co.,  supra. 

[c]  What  la  apeolal  appearaaoe-p— 
(1>  The  entry  of  an  appearance  In 
the  minutes  of  a  circuit  court  In  an 
attachment  suit  In  the  following 
form:  "For  the  purpose  of  moving 
to  quash  the  attachment  entered  in 
the  above-entitled  cause."  Is   not  a 

?eneral  appearance.  Franklyn  v. 
aylor  Hydraulic  Air  Compressing 
Co.,  68  N.  J.  L.  113.  52  A  714.  (2) 
Unless  a  motion  to  vacate  an  attach- 
ment on  the  ground  that  defendant 
is  sued  under  a  flctitlous  name  is 
limited  solely  to  this  purpose,  it  will 
be  regarded  as  a  general  appearance. 
Italian  Importing  Co.  v.  Spodaro,  68 
Misc.  320.  117  NYS  136.  (3)  A  mo- 
tion by  defendant  to  discharge  an  at- 
tachment issued  In  a  cause  for  the 
reason  that  the  affidavit  on  which  the 


attachment  was  Issued  was  false  was 
a  special  appearance  only,  and  did 
not  submit  defendant  to  the  Jurisdic- 
tion of  the  court  over  any  matter 
except  that  which  he  aaked  the  court 
to  do.  Bllnn  v.  Rlekett,  27  Oh.  Cir. 
Ct  414. 

11.  Tor  »  ffvaaraZ  fllinaariia  of 
tho  offoot  of  aa  ayyiaaoa  see  Ap- 


pearances [3  Cyc  5141. 

la.  XT.  8.— Maxwell  v.  Stewart,  21 
Wall.  71,  22  Wall.  77,  22  L.  ed.  664- 

i construing    New    Mexico    statute) ; 
/Engle  V.  Gates,  74  Fed.  513. 
Ala. — Pacific  SeUing  Co.  v.  Colllnst 
39  S  579;  Balkum  v.  Reeves,  98  Ala. 
460,  18  S  524;  Stephens  V.  Adams, 
93  Ala.  117,  9  S  529. 

Del.— Bellah  v.  Hllles,  18  Del.  84, 
43  A  89. 

Oa. — Earle  v.  Sayre,  99  Oa.  617,  25 
SB  943:  Pitcher  v.  Lowe,  96  Oa.  422, 
22  SE  678;  Hlckson  v.  Brown.  92  Oa. 
226,  17  SE  1025;  Hendrlx  v.  Caw- 
thorn,  71  Ga.  742;  Camp  v.  Cahn,  62 
Ga.  668;  Joseph  v.  Stein,  62  Ga.  222; 
Long  T.  Hood.  46  Oa.  226;  Cincin- 
nati, etc.  R.  Co,  v.  Pless,  S  Ga.  A. 
400,  60  SE  8. 

111.— Sharps  V.  Horgan,  144  HI. 
382,  33  NB  22;  Nellt  V.  Javln,  182  Ul. 
A.  41;  Hughes  V.  Foreman,  78  UL  A. 
460. 

Ind. — Hartford  L.  Ins.  Co.  v.  Bryan, 
25  Ind.  A.  406,  S8  NE  262. 

Ky.— Brand  v.  Brand.  116  Ky.  785, 
76  SW  868,  26  KyL  967,  68  LRA  206; 
Harper  v.  Bell.  2  Bibb  221. 

Iol. — Robinson  v.  Drury.  1  Mart. 
206. 

Mo. — ^Whitman  Agricultural  Assoc 
V.  National  R.,  etc.  Assoc.  46  Mo. 
A.  90. 

N.  J. — Ooldmark  v.  Magnolia  Metal 
Co.,  66  N.  J.  L.  341,  47  A  720;  Davis 
V.  Megrox.  55  N.  J.  L.  427,  26  A 
1009;  Anonymous,  9  N.  J.  L.  224; 
Blatchford  v.  Conover.  40  N.  J.  Eq. 
205,  1  A  16.  7  A  364. 

N.  T.— Olcott  V.  Maclean,  72  N.  T. 
223  [rev  10  Hun  277]. 

Pa. — Wing  V.  Bradner,  162  Pa.  72, 
29  A  291;  Blyler  v.  Kline.  64  Pa. 
130;  Llndeley  v.  Malone,  23  Pa.  24. 

S.  C. — Savannah  Grocery  Co.  v.  Ri- 
ser, 70  S.  C.  501,  50  SE  199;  Arnold 
V.  Frazler,  36  S.  C.  L.  33;  Callander 
V.  Duncan,  18  S.  C.  L.  454. 

Tenn. — Chattanooga  Third  NaL 
Bank  T.  Poster,  90  Tenn.  736,  IS  8W 
267. 

Tex. — Shirley  v.  Byrnes.  24  Tex. 
625;  Kennedy  v.  Morrison.  21  Tex. 
207:  Campbell  v.  Wilson.  6  Tex.  279; 
Green  v.  Hill,  4  Tex.  465. 

Va.— Fisher  v.  March,  26  Gratt 
(67  Va.)  765. 

W.  Va. — Mahany  v.  Kephart,  16  W. 
Va.  609. 

Wis. — Eureka  Steam  Heating  Co.  v. 
Sloteman,  67  Wis.  118.  30  NW  241; 
Blackwood  v.  Jones,  27  Wis.  498 ; 
Williams  V.  Stewart.  3  Wis.  773. 

[a]  Xa  aa  aotion  for  mtney  had 
aad  MoetTsd,.  aided  hy  attaohmeat, 
where  defendant  appeared  and  Joined 
Issue  on  the  averments  in  the  peti- 
tion, the  court  acquired  jurisdiction 
and  might  render  Judgment  for  the 
amount  found  due  regardless  of  the 
extent  of  the  levy  under  the  attach- 
ment, and  therefore  the  fact  that  all 
the  money  attached  was  not  the  iden- 
tical money  deposited  by  plaintiff  did 
not  render  a  verdict  for  the  full 
amount  excessive.  Munns  v.  Dono- 
van Commn.  Co.,  117  Iowa  516,  91 
NW  789. 

[b]  Wbare  tlw  attaohmmt  la  'rotd. 


jurisdiction  of  the  person,'*  and  where  the  statute 
provides  that  unless  service  is  made  within  a  spee- 
ified  time  the  attaefament  shiill  fait,'^  a  failure  to 
make  serriee  within  saoh  period  is  not  waived  by 
appearance.^*  Where  a  defendant  brought  into 
court  on  attaehment  process  files  a  general  tq9pea> 
ance  and  answers,  a  motion  to  dismiss  the  attadt- 
ment  on  tbe  ground  that  it  would  not  lie  under 
the  statute  is  properly  refused.'^    In  a  suit  by 

a  subsequent  appearance  of  defend- 
ant cannot  give  It  validity.  Granger 
V.  Schwarts,  11  NYLegObs  346. 

13.  Cincinnati,  etc.,  R.  Cc  r. 
Plesa.  I  Ga.  A.  .400,  60  SE  8  (btid- 
las  that  a  defendant  In  att&cbment 
who  makes  a  general  appearance 
may,  by  timely  pleadings,  questlra 
the  venue  of  the  action  or  the  courfi 
Jurisdiction,  and  may  make  any  de- 
fense which  he  could  have  made  tf 
he  had  personally  been  served). 

14.  U.  S.— Creighton  v.  Kerr.  !fl 
Wall.  8,  22  L.  ed.  369  (constrnlBS 
Colorado  statute);  Barry  t.  Poyles.  I 
Pet.  311,  7  L.  ed.  167  (constrains 
Maryland  statute). 

Ala. — Carter  v.  O'Bryan,  105  Ala. 
305,  16  S  894:  Rosenberg  v.  H.  B. 
Claflin  Co.,  96  Ala.  249,  10  8 
Chaatain  v.  Armstrong,  85  Ala.  21S, 
3  S  788;  Peebles  v.  Welr,  66  Ala- 
413:  Burroughs  v.  Wright.  2  Ala.  41. 

CM. — Hammond  T.  Starr,  79 
661  21  P  971. 

Conn.— Hatatat  t.  Blakaalea,  41 
Conn.  201. 

Ga. — Buloe  Lowman  Gold,  etc 
MIn.  Co.,  64  Oa.  769:  Camp  v.  Cahn. 
62  Ga.  668;  Pool  v.  Perdue,  44  Ga. 
464;  Reynolds  v.  Jordan,  19  Oa.  4M. 

III.— Crulkehank  v.  Cogswell.  26  III 
366;  Kotlte  v.  Gaselle.  185  HL  A.  114; 
Clayburg  v.  Ford,  8  111.  A.  642. 

La. — Enders  v.  The  Steamer  Henry 
Clay,  8  Rob.  30. 

Miss. — Barrow  t.  Biirb ridge.  41 
Miss.  622;  Richard  t.  If onuv.  2* 
Miss.  367. 

Mo. — ^Wlnnlngham  t.  Trueblood.  141 
Mo.  672,  51  SW  399;  Payne  v.  Snell. 
3  Mo.  409;  Jacobs  v.  Western  Fer- 
tiliser, etc..  Works,  9  Mo.  A.  S76. 

N.  J.— Sullivan  r.  MoflCat,  68  N.  J- 
L.  211,  62  A  291. 

N.  T.— Tuller  v.  Bock.   108  N.  T. 
355.  15  NE  396  faff  46  Hun  619]  CM- 
im  v.  Moss.  2  NTClvProc  201. 
Or.-i-Whtt«  T.  Thompson,  S  Or.  IIS. 
8.  C. — Ellison  T.  Oordon,  16  8.  C  L. 
436. 

Tenn. — Taylor  v.  Badoux.  (C*l  A.) 
68  SW  919. 

Tex. — Douglass  v.  Neil,  87  Tex. 
628:  Green  v.  Hill.  4  Tex.  465. 

Wis. — Madison  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269,  46  NW  816. 
48  NW  421;  WUllams  v.  Stewart,  t 
Wis.  773. 

See  Appearances;  Courts  [H  Cyt 
673]. 

[al  Apptaraaoa  \f  ysraoiaal 
raaaataUTa^Where  an  attaclmeBt 
was  secured  and  levied  on  propert; 
of  a  defendant,  who  died  beftore  aerv- 
Ice  of  the  writ,  and  his  executrix  ap- 
peared and  answered  In  tbe  prlod- 
pal  suit,  but  before  anterlns  a  bc* 
eral  appearance  she  moved  to  quash 
the  attachment,  which  motion  was 
overruled,  her  general  appearance  dl6 
not  cure  the  omission  of  compMc 
service  of  the  writ  on  deoedest 
Thompson  v.  White.  25  Oolo.  226^  S( 
P  718. 

[b]  A  motlea  to  qaisala  tta  a^ 
taohmeat  relied  on  as  a  conuneace- 
ment  of  the  action  oonatitntes  > 
waiver,  but  not  a  motion  to  releaa 
the  property  from  the  attacboMt. 
Sullivan  V.  Motlat,  68  N.  J.  U  til. 
52  A  291. 

is.    See  supra  S  1111. 

16.  Blossom   V.   Estes,    84  N. 
614 ;    Rhode    Island    Hospital  TraH 
Co.  V.  Keeney,  1  N.  D.  411.  4S  NWJS- 

17.  Rocky  Mount  Mills  v.  llit 
mington,  etc.,  R.  Co..  119  C  M 
25  1^  854.  56  AmSR  S82. 
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attachment,  where  defendant  entera  his  appearance, 
tbe  jurisdiction  does  not  depend  on  the  regularity 
of  the  attachment.*"  It  has  been  held  that  an  alias 
writ  oannot  issue  after  a  general  appearance  to 
an  attachment  issued  on  the  ground  of  frand.^' 

[%  1130]  0.  ParttM.  When  a  creditor  attaches 
the  property  of  a  nonresident  debtor,  he  must,  in 
some  states,  where  the  l^al  title  is  in  the  mortgagee, 
make  the  mortgagee  a  party  defendant.^ 

luterraition.'^  It  has  been  held  that,  where  an 
equitable  attachment  was  sued  out  by  a  surety 
against  the  principal  debtor  before  paymwt  of  the 
edim  secured,  the  creditor  might  intervene  and 
pnwecute  the  suit  to  a  decree  in  his  own  favor.'' 

[$  3131]   D.  FlMdinff— 1.  Complaint,  Declara- 


tion, or  Fetitioii~a.  KocoBSitjr  for.>*  As  a  general 
rule  a  declaration,  bill,  or  complaint  is  as  neces- 
sary in  an  attachment  case  as  in  any  other  suit,^* 
but  the  statutes  sometimes  make  the  filing  with  the 
clerk  of  a  short  note  setting  forth  the  cause  o£ 
aetion  a  eul»titute  for  the  declaration  in  attach- 
ment proceedings.'^ 

[%  1132]  b.  Tiso  for  Filing.  The  time  within 
which  the  complaint,  declaration,  or  petition  in  an 
attachment  suit  must  be  filed  is  a  matter  regulated 
by  the  statutes  and  rules  of  practice  of  the  various 
jurisdictions,**  which  must,  of  course,  be  complied 
with;''  and,  where  defendant  is  a  nonresident  and 
does  not  appear,  the  filing  of  tbe  declaration  prior  to 
the  filing  of  the  proof  of  publication  '•  will  render 


28.   Ifaurer  v.  Phillips,  18S  Mo. 

A.  440,  188  sw  ees. 

It.  Watson  v.  Noblett.  S6  N.  J.  K 
S06.  47  A  4S8. 

Mh  Kins  v.  Patterson,  129  Tenn. 
I,  164  SW  1191. 

01.  iBtMmalioa  by  elatmamt  of 
Hytwtj  attMbsd  see  supra  S|  864- 

82.   Feever  v.  Cabanlas,  70  Ala. 

S3.  Vtsadlaffs  aoeompaajrlsf  aA- 
dkvlt  for  fcttaohment  see  supra  I  152. 

M.  Penn  v.  Edwards,  42  Ala.  655; 
Jones  V.  Howard,  42  Ala.  483;  Dan- 
iel V.  Hochstadter,  73  Qa.  144;  Beck 
V.  Irby,  3«  MlBH.  188. 

fa]  On*  deolsratton  snfiolsnt. — 
Wnere  an  attachment  Is  brought  In 
old  of  an  action  of  assumpsit,  there 
Is  but  one  action  pending,  and  only 
one  declaration  Is  necessary,  even 
though  the  clerk  has  entered  the  at- 
tachment on  the  docket  as  a  separate 
suit.    Roberts  v.  Dunn,  71  111.  46. 

[b]  Vo  snlt  pendliw  where  no 
declaratiOM  filed. — Where  no  declara- 
tion in  attachment  has  been  filed,  as 
exproBSly  required  by  Civ.  Code 
(1895)  1  4556,  no  suit  Is  pending  In 
which  a  valid  Judgment  can  be  ren- 
d««d  for  plaintiff,  and  the  attach- 
ment loses  Its  lien  and  oannot  claim 
money  held  by  the  sherift  for  distri- 
bution under  a  money  rule.  Wright 
T.  Brown.  7  Qa.  A.  389,  66  SB  103C 

[c]  VMn  afUavlt  nuv  serve  for 
msalalmt  see  Haodley  v.  Anderson,  5 
Ind."T.  186,  82  BW  716.  Infra  }  1182. 

85.    Spear  t.  Oriffln.  it  Md. 


Gill 


418. 


Thrash*!*  v.  Everhart.'  8 
(Md.)  2S4. 

[a]  Vnflolsnt  oompUaoos  with 
statmf.  Where,  in  an  action  of  at- 
tachment, the  declaration  containing 
the  money  counts  and  the  special 
counts  on  the  contract  was  filed,  this 
was  sufBctent  compliance  with  the 
statute  requiring  the  filing  of  a  short 
note  In  support  of  the  afRdavit.  Dlr- 
ickson  V.  Showell,  79  Md.  49,  28  A 
896. 

86.    See  cases  Infra  this  note. 

[a]  ZU.  fllr^'f™*  (1)  the  complaint 
Is  required  to  be  filed  within  the  first 
three  days  of  the  return  term  (Per- 
kerson  -v.  Bnodgrass,  86  Ala.  137,  4 
8  752);  (2)  but,  where  the  demand 
Is  not  due  at  the  time  the  attach- 
ment IS'  sued  out,  the  complaint  need 
not  be  filed  until  the  first  term  of  the 
court  after  such  cause  of  action  falls 
due  (Jones  v.  Holland,  47  Ala.  732; 
Beekwlth  v.  Baldwin,  12  Ala.  720). 

[bl  Zn,  OeorvU  a)  the  declara- 
tion in  a.  case  commenced  by  attach- 
ment in  a  court  of  record  must  be 
filed  at  the  return  term  of  the  writ 
(Callawar  v.  Maxwell,  128  Oa.  208, 
51  8E  320:  Russell  v.  Faulkner,  89 
Oa.  818,  16  SB  766;  Sutton  v.  Qunn, 
fC  C3a.  SSS.  12  SE  979;  X>e  Leon  v. 
Heller,  77  Ga.  740;  Mayer  v.  Brooks, 
74  Oa.  GX6;  Banks  v.  Hunt,  70  Oa. 
741:  Jaffray  v.  Purtell,  66  Ga.  226; 
Taylor  T.  AelL  62  Oa.  168:  Blrdsonff 
T.  Broolu,  7  Oa.  88);  (2)  hut  this  is 
not  necessary  where  the  action  is  in 
a  Justice's  court  (Mayer  v.  Brooks, 
74  Oa.  526). 

£c]    Xa  T™*i^ff  (1)  the  declaration 


must  be  filed  at  or  before  the  return 
term.  Kirk  v.  Blmer  H.  Dearth 
Agency,  171  111.  207.  49  NE  413;  Law- 
ver  v.  Langhans,  85  111.  188:  Stod- 
dard V.  Miller,  2ft  HI.  291;  ciraft  v. 
Tumey,  25  111.  824;  Collins  v.  TutUe, 
24  III.  628;  Plato  v.  Turrlll,  18  III. 
278;  Whits  v.  Hogue.  18  III.  160.  (2) 
However,  a  Judgment  by  default  may 
be  entered  against  defendant  at  the 
next  term  of  court,  although  the  dec- 
laration was  not  filed  ten  days  before 
the  commencement  of  that  term. 
Oebhard  v.  Brewers  Malting  Co.,  185 
111.  A.  264. 

[d]  Xq  Indian  Tsirttorr  the  com- 
plaint Is  required  to  be  filed  before 
there  can  be  an  attachment,  but  an 
affidavit  which,  except  for  the  head- 
ing, states  every  essential  part  of  a 
complaint,  including  the  prayer  for 
Judgment,  will  serve  also  for  a  com- 
plaint. Handley  v.  Anderson,  5  Ind. 
T.  186.  82  SW  716. 

[e]  In  WoUjran  (1)  the  declara- 
tion must  be  filed  within  fifteen  days 
after  the  writ.  Ooodspeed  v.  Smith, 
161  Mich.  688,  126  NW  975.  (2)  For- 
merly, the  time  was  twenty  days 
after  the  return  of  the  writ.  Smith 
v.  Runnells,  94  Mich.  617,  54  NW  375. 

[f]  Hi  m%w  Jersey  the  declaration 
must  be  filed  within  thirty  days  after 
the  return  of  the  writ.  Watson  v. 
Noblett,  65  N.  J.  L.  606,  47  A  438. 

[g]  la  Vnuunrlvanla  (1)  plaintiff 
In  foreign  attachment  must  file  his 
declaration  before  the  return  day  of 
the  writ,  in  order  to  authorise  Judg- 
ment for  want  of  an  appearance. 
Helloy  v.  Deal.  124  Pa.  161.  16  A  747 

SafF  8  Pa.  Co.  553];  Cleary  v.  Bvans, 
Pa.  Co.  33.  But  see  Thompson  v. 
Owen,  8  Kulp  36.  (2)  And  under  the 
act  of  May  12,  1897,  If  plaintiff  falls 
to  file  his  statement  within  one  year 
after  the  issue  of  the  writ,  the  pro- 
ceeding abates.  Seymour  v.  Pulton, 
9  Pa.  Dist,  611,  14  TorkLegRec  37. 

[h]  Ita  Tsxas  the  petition  must  be 
filed  before  the  writ  Is  Issued,  fall- 
ing In  which  the  attachment  will  be 
discharged  and  treated  as  a  nullity. 
Wooster  v.  McOee,  1  Tex.  17. 

97.  Callaway  v.  Maxwell,  123  Oa. 
208,  51  SB  320  (holding  that,  where 
the  declaration  Is  not  filed  at  the 
time  provided  by  statute,  any  Judg- 
ment in  the  suit  Is  a  nullity);  Rus- 
sell v.  Faulkner,  89  Oa.  818,  15  SB 
756  (holding  that  the  statute  requir- 
ing the  declaration  to  be  filed  at  the 
return  term  of  the  writ  Is  Impera- 
tive, and  a  failure  to  file  at  the  pre- 
scribed time  will  avoid  the  proceed- 
ing, unless  such  failure  arose  from 
circumstances  entirely  beyond  plaln- 
tltrs  control);  Stoddard  v.  Miller,  29 
111.  291  (holding  that  a  follure  to  file 
the  declaration  at  tbe  return  term  Is 
ground  for  dismissing  the  action  at 
the  next  term).  See  also  Wright  v. 
Brown,  7  Oa.  A.  389.  66  893  t034. 

[a]  Snoh  reqnlrenunts  wen  r«- 
nrded  as  dlreotozy  only  (1)  In  some 
Jurisdictions.  Perkerson  v.  Bnod- 
grass, 85  Ala.  137,  4  3  752.  (2)  And 
where  this  view  prevails,  a  failure  to 
file  at  the  prescribed  time  iu  merely 
an  irregularity  which  may  be  cured. 
Ooodspeed  v.  Smith,  161  Mich.  688, 


126  NW  976  (holding  that  It  was  er- 
ror to  dismiss  the  suit  for  failure 
to  file  the  declaration  within  tiie  time 

firescribed,  as  this  was  merely  an 
rregularlty  which  did  not  oust  the 
court  of  Jurisdiction):  Smith  v,  Run- 
nells. 94  Mich.  617,  54  NW  375  (hold- 
ing that  where  defendant  did  not  ap- 
pear and  take  advantage  of  plain- 
tifTs  failure  to  file  his  declaration  In 
time,  such  failure  was  merely  an  ir- 
regularity which  was  cured  by  a  sub- 
sequent filing). 

fb]  A  plea  in  ahatemsnt  of  tbs 
•wax  does  not  waive  the  right  to 
move  to  dismiss  for  the  failure  to 
file  the  declaration  within  the  ap- 
pointed time.  Stoddard  v.  Miller,  29 
111.  291.  But  see  Beecher  v.  James, 
3  III.  462. 

[cl  Tallure  to  llle  In  time  not 
ground  for  qoasUiv  writ. — In  a  suit 
commenced  dv  attachment  a  failure 
to  file  a  declaration  In  time  Is  no 
ground  for  quashing  the  writ,  al- 
though In  some  cases  it  might  be 
ground  of  nonsuit  or  plea  In  abate- 
ment.   Toby  V.  Bowen,  8  Ark.  352. 

fd]  Cirowaatanoes  not  ssonslnff 
failare  to  file  at  presorlbed  time. — 
Failure  to  file  the  declaration  until 
the  term  succeeding  that  to  which 
the  attachment  was  returnable  was 
not  excused  by  the  failure  of  the  of- 
ficer to  make  an  actual  return  of  the 
attachment  at  or  before  the  return 
term,  especially  as  his  delay  was  ac- 
quiesced In  by  plaintiff;  nor  was  It 
an  excuae  that  one  of  plalntilTs  at- 
torneys, a  member  of  a  firm,  was 
prevented  by  providential  cause  from 
attending  court  during  most  of  the 
term,  each  member  of  the  firm  being 
plaintiff's  counsel,  and  he  being  en- 
titled to  the  services  of  the  one  pres- 
ent. Russell  V.  Faulkner,  89  Ga.  818, 
15  SE  756. 

[e]  AUowlnr  further  time  to 
plead.  Where  tne  court  Just  before 
adjourning  passed  a  consent  order 
dispensing  with  the  calling  of  the 
appearance  docket,  and  giving  de- 
fendants time  to  plead  until  next 
term,  in  consequence  of  which  a  dec- 
laration was  not  filed  at  the  return 
term,  but  subsequently  gave  this  or- 
der an  equitable  construction  so  as 
to  sustain  the  attachment,  and  no 
harm  appeared  to  have  been  done  de- 
fendant, the  action  of  the  court  was 
held  to  be  within  Its  discretion,  and 
was  not  Interfered  with.  Rock  Island 
Paper  Mills  Co.  v.  Todd,  37  Qa^  667. 

[T]  Vroof  of  flllnir^Whlle  the  in- 
dorsement by  the  clerk  of  the  fact 
of  filing  a  complaint  In  an  attach- 
ment suit  Is  conclusive  evidence  at 
any  time  after  Judgment  that  It  has 
been  filed.  It  Is  not,  either  before  or 
after  Judgment,  the  exclusive  evi- 
dence of  that  fact;  but  where  the 
complaint  Is  found  with  the  original 
file  of  the  papers  in  the  cause  from 
which  it  must  be  transcribed  when 
the  final  record  Is  made  up  forming 
part  thereof,  and  there  is  no  coun- 
tervailing: proof,  the  fact  of  filing  is 
satisfactorily  shown.  Betaocourt  v. 
E»>erlin,  71  Ala.  461. 

88.  Proof  of  ppblloatloa  see  supra 
{  1128. 


Digitized  by 


Google 


480  [6C.J.] 


ATTACHMENT 


[§§  1132-1133 


the  judgment  taken  in  the  action  void." 

{%  1133]  c.  Sufficiency.  Questions  as  to  the 
form  and  sufficiency  of  such  pleadings  are,  in  the 
main,  governed  by  the  general  principles  applicable 
to  other  proceedings.'"  The  complaint  must  of 
course  state  the  cause  of  action,^^  and,  where  the 
suit  is  begun  by  attachment,  the  declaration  must 
set  forth  the  cause  of  action  speciSed  in  the  affi- 
davit on  which  the  proceeding  is  based.'^  Where 
reference  is  made  to  the  attachment  papers  the 
complaint  will  be  construed  in  connection  with 


them,''  and  it  is  nsnally  not  necessary  to  transcribe 
in  the  complaint  all  matters  recited  in  the  affidavit 
or  bond,"  although  it  has  been  held  that,  where 
the  action  is  on  a  debt  not  due,  the  complaint  most 
contain,  in  addition  to  the  allegations  of  fraud  neces- 
sary to  be  made  in  the  affidavit  for  attachment, 
a  statement  of  the  facts  constituting  the  fraud." 
Where  the  action  is  commenced  by  attachment,  it 
is  necessary,  in  some  jurisdictions,  that  the  com- 
plaint shall  allege  the  issuance  of  the  writ."  In 
the  case  of  an  attachment  against  a  nonresident, 


29.  Nugent  V.  Nugent,  70  Mich.  62, 
87  NW  7  of. 

80.  See  generally  Elqulty  [16  Cyc 
216];  Pleadfng  [31  Cyc  921. 

31.    Marks  v.  Qauze,  72  8W  7S2, 

24  KyL  1949:  Dean  v.  Oppenhelmer, 

25  Md.  368;  Porter  v.  Plymouth  QoW 
MIn.  Co.,  29  Uont.  347,  74  P  938,  101 
AmSR  569. 

[a]  An  attaohUMit  oan&ot  1i* 
nuuateliisd  on  a  complaint  which  does 
not  state  facta  sufficient  to  consti- 
tute a  cause  of  action.  Porter  v.  Ply- 
mouth Gold  Min.  Co.,  29  Mont  347, 
74  P  988,  101  AmSR  669. 

[b]  If  ttu  ctelm  aiMd  on  !■ 
UanlOatoO,  the  complaint  must  set 
out  the  account  In  full.  Steuart  T. 
Chappell.  98  Md.  527,  67  A  17  (so 
holding  as  to  a  claim  on  quantum 
meruit  for  services  of  an  attorney), 

[c]  Ths  nnwTUit  an*,  for  which  an 
attMhrnavt  la  sought,  need  not  be 
speclfled  In  the  complaint.  De  Leonis 
V.  Etchepare,  120  Cal.  407,  52  P  718. 

[d]  A  petition  showing  that  tbs 
dsht  snsd  on  la  a  JnOgmsnt  for  the 
collection  of  which  execution  has  been 
awarded  sufficiently  makes  it  ap- 
pear that  the  debt  sued  on  is  due. 
Qallatln  First  Nat.  Bank  v.  Wallace, 
(Tex.  Civ.  A.)  65  SW  392. 

[e]  An  Insnadsnt  allsgatlon  of 
damagaa  precludes  the  maintenance 
of  the  attachment.  Austrian  Bent- 
wood  Furniture  Co.  v.  Wright,  43 
Misc.  616.  88  NTS  142. 

[f  ]  rallVM  to  allsgs  pronar  msaa- 
nra  of  danuwaa. — A  complaint  for 
false  and  fraudulent  representations. 
Inducing  plaintiff  to  lease  certain 
premises,  which  charged  that,  in  con- 
sequence of  such  misrepresentations, 
and  as  damages  caused  thereby,  plain* 
tift  was  compelled  to  and  did  expend 
two  hundred  and  thirty-six  dollars 
and  eleven  cents  In  putting  the  fur- 
nace, range,  and  plumbing  In  fit  shape 
for  use;  the  sum  of  thirty-six  dollars 
for  a  caretaker;  thirty-two  dollars 
and  fifty  cents  for  coal  while  making 
repairs;  four  hundred  dollars  for 
two  months'  rent,  during  which  time 
the  necessary  repairs  were  being 
made;  and  four  hundred  dollars  for 
loss  of  business  and  profits  did  not 
allege  any  proper  measure  of  dam- 
ages, and  was  therefore  Insufficient 
to  sustain  an  attachment.  Downing 
V.  Nelson,  49  Misc.  446,  97  NTS  1006. 

[g]  Tarlanoa  bstwaan  daolaxatlon 
and  nota  snsd  oil — Where  an  attach- 
ment is  issued  against  several  par- 
ties, and  the  declaration  alleges  that 
such  parties  were  Jointly  Indebted  to 
plainMfF  on  a  note  thereto  attached, 
and  the  note  shows  that  only  one  of 
the  parties  has  signed.  It  Is  not  er- 
ror to  dismiss  the  declaration  and 
attachment  on  motion  of  some  of  de- 
fendants. Cox  V.  Henry,  118  Oa,  269. 
38  SE  866. 

[hi  Battbv  forth  oauaa  of  aetloB 
la  dljrtlnet  vaiaffravha. — ^The  Plead- 
ing Act  of  1893  (Civ.  Code  [1896]  « 
4961),  requiring  that  petltiona  shall 
set  forth  the  cause  of  action  In  or- 
derly and  distinct  paragraphs  num- 
bered consecutively.  Is  inapplicable 
to  declarations  in  attachment.  Brack- 
ett  V.  Americus  Grocery  Co.,  127  Oa. 
672,  56  SB  762. 

[il  ffattlng  out  Ilan  claim. — Since 
no  lien  claim  need  be  set  out  in  the 
declaration,  In  order  to  entitle  a 
building  contractor  to  attach  an  own- 


er's property.  In  a  suit  for  labor  and 
materials  furnished,  If  one  Is  set  out, 
It  Ib  surplusage,  and  not  subject  to 
special  demurrer.  Martin,  etc.,  Co. 
V.  Jesse  L.  Hedden  Co.,  106  Me.  498, 
76  A  935. 

rjl  railnrs  to  apadfr  nndsr  mon- 
•r  oonnta. — An  attachment  of  realty, 
in  a  suit  upon  an  account  annexed, 
with  a  proper  Itemized  bill,  and  also 
ui>on  an  omnibus  count,  including  the 
money  counts,  for  a  like  amount.  Is 
invalid,  and  creates  no  lien,  when 
there  Is  no  speciflcatlon  under  the 
money  counts,  and  the  Itemised  bill 
attached  to  the  first  connt  fa  not  re- 
ferred to  in  the  second  count.  BIs- 
bee  V.  Mt.  Battle  Hfg.  Co..  107  Me. 
186.  77  A  778. 

[k]  ooaplaiitts  hsld  raAdcnt  see 
Brackett  v.  Americus  Grocery  Co., 
127  Ga.  672.  56  SE  762;  Clark  v.  TuU. 
113  Iowa  143,  84  NW  1030;  Jones  v. 
Hygienic  Soap  Granulator  Co.,  110 
App.  Div.  331,  97  NTS  104;  Hawkins 
v.  Pakas.  39  App.  Dlv.  506.  57  NTS 
317;  Carolina  Apency  Co.  v.  Garllng- 
ton,  85  S.  C.  114.  67  SE  225:  Ferst  v. 
Powers,  58  S.  C.  398,  3«  SE  744;  Car- 
son V.  Jones,  (Tenn.  Ch.  A.)  60  SW 
1 75 ;  Moody  v.  Athens  First  Nat. 
Bank.  (Tex.  Civ,  A.)"  51  SW  628;  Co- 
hen V.  Grimes,  18  Tex.  Civ.  A.  327, 
45  SW  210. 

38.  111.— Tunnlson  v.  Field,  21  HI. 
108. 

Mich. — Galloway  v.  Holmes,  1 
Dougl.  330. 

S.  C. — Carolina  Agency  Co.  v.  Gar- 
lington,  86  S.  C.  114.  67  SE  225. 

Tex.— Baker  v.  Hahn,  (Civ.  A.)  161 
SW  443. 

Wis.— McNulty  v.  Batty,  2  Finn. 
63. 

See  Hawks  v.  F^bre,  3  N.  C.  345. 

[a]  Tarlanoa^ — ^Where  the  cause 
of  action  set  out  In  the  attachment 
was  in  the  nature  of  a  promissory 
note  of  the  date  of  June  1,  1862,  and 
the  short  note  described  the  cause  of 
action  as  a  promissory  note,  bearing 
date  June  1,  1867,  the  variance  was 
fataL  Browning  v.  Pasquay,  S5  Md. 
294. 

[Sil  Petition  held  not  oontraOlo- 
tOTT  or  nnoartaln. — Where  a  petition 
for  attachment  alleged  that  the  Judg- 
ment sued  on  had  been  rendered 
against  both  defendant  and  another, 
that  such  other  had  died,  and  that 
his  estate  was  insolvent,  and  that  the 
Judgment  was  wholly  unpaid,  and 
plaintiff  had  no  means  of  collecting 
the  same,  except  the  portion  it  might 
realize  from  such  estate,  unless  by 
subjecting  defendant's  lands  to  the 
satisfaction  of  the  Judgment,  and  the 
affidavit  alleged  that  plaintiff  would 
probably  lose  Its  debt  unless  the  at- 
tachment was  Issued,  such  petition 
was  not  contradictory,  nor  was  It 
uncertain,  in  not  alleging  the  amount 
which  could  be  collected  from  such 
estate.  Gallatin  First  Nat.  Bank  v. 
WalUce.  (Tex.  Civ.  A.)  66  SW  392. 

[e]  BaniaiM  cannot  properly  bo 
laid  in  the  declaration  at  more  than 
the  amount  claimed  in  the  attach- 
ment; but,  where  the  amount  claimed 
in  the  attachment  Is  the  same  as  that 
complained  of  In  the  attachment,  the 
declaration  is  not  rendered  bad  be- 
cause the  various  Items  may  aggre- 
gate a  sum  In  excess  of  the  amount 
claimed,  where  no  question  of  Juris- 
diction because  of  this  fact  Is  In- 


volved.    Brackett  v.  Americus  Gro- 
cery Co.,  127  Ga.  672.  56  SB  762. 

King  V.  Thompson,  69  Oa.  ISO. 
34.  Reynolds  v.  Bell,  S  Ala.  ST; 
Cox  V.  Peoria  Mfg.  Co.,  42  Nebr.  tGO. 
60  NW  933;  Carolina  Agency  Co.  t. 
Garlington,  85  S.  C.  114,  67  SB  21S. 
But  see  H.  B.  Claflln  Co.  v.  Simon,  II 
Utah  153.  55  P  376. 

[a]  Tha  gfounda  of  ftttaefaaMit 
need  not  be  set  forth  In  the  petition. 
In  an  action  commenced  on  a  claim 
not  due  by  attachment,  on  the  ground 
that  defendant  has  disposed  of  bis 
property  for  the  purpose  of  defraud- 
ing his  creditors,  or  Is  about  to  do 
so.   Pierce  v.  Myers,  Sg  Kan.  H4. 

[b]  Vead  not  prar  for  attMawsit 
—To  authorize  an  attachment  tt  is 
not  necessary  that  the  petition  In  the 
action  should  contain  a  prayer  there- 
for, where  the  proper  affidavit  and 
bond  are  given.  Harbour-Pitt  Shoe 
Co.  V.  Dixon.  60  SW  186.  22  KyL  IISS; 
De  Caussey  v.  Bally,  57  Tex.  6*5: 
Holden  V.  Meyer.  1  Tex.  A.  Civ.  Cas. 
S  829. 

[c]  Anr  defect  In  tho  ooaivlatat 
should  he  traatad  as  harmlaaa  for  the 

purposes  of  the  attachment,  as  the 
summons  and  affidavit  are  alone  suf- 
ficient for  the  Issuance  of  the  writ 
Shepherd  v.  Shepherd.  61  Misc.  A\%. 
100  NTS  401  [aff  117  App.  Div.  9S4. 
103  NTS  11411.  See  also  Bamberger 
V.  Mouyan,  11  KyL  851. 

36.    H.  B.  Claflin  Co.  v.  Simon.  18 
Utah  153.  55  P  376. 

[a]  A  oonplaint  faainff  to  oharn 
a  frandnlost  dlapoattton  of  defeno- 
ant's  property  IB  fatally  defective. 
C^arstens  v.  Milo,  40  Wa^  SS5.  St  P 
410. 

[b]  An  allantloa  that  dofMdant 
Itas  not  nflfllMit  pronar^  fn  the 

state  subject  to  execution  to  satisfy 
the  demand  sued  on  is  not  neceoaary. 
where  it  is  set  forth  that  he  Is  about 
to  remove,  or  has  removed,  his  prop- 
erty out  of  the  state,  not  leaving 
enough  to  satisfy  creditors.  Marki 
V.  Oauie.  72  SW  7S2.  24  KyL  1*4». 

36,  Wilson  V,  Strieker,  ««  (3s.  S75: 
Kolh  V.  Cheney,  CS  Oa.  688;  Metarlag 
V.  Charles.  68  Ga.  377;  Page  Smith, 
13  Or.  410,  10  P  833.  Contra  Kansas 
City  Stained  Glass  Works,  etc,  Co. 
V.  Robertscn.  78  Mo.  A.  154  (holding 
that,  in  a  suit  by  attachment  on  notes 
not  due,  the  petition  need  not  allege 
that  the  action  was  by  attac)iment): 
Await  V.  Schooler,  (Tex.  Civ.  A.)  123 
8W  453  (holding  that,  where  attach- 
ment ftas  sued  out  in  an  action  on 
notes,  it  was  not  necessary  for  plala- 
tirC  to  allege  In  his  pleading  that  the 
attachment  had  been  issued  and  lev- 
ied upon  the  property). 

[aj  ralluxa  to  avsv  ls«mo  net 
ground  of  damnrrer, — The  failore  of 
plaintiff.  In  an  attachment  in  eqalty 
against  an  absent  defendant,  to  aver 
that  an  attachment  had  Issued  la  a* 
ground  for  demurrer  to  the  bUL 
O'Brien  v.  Stephens,  11  Gratt.  (BS 
Va.)  610. 

[bl  SnOols&t  identifloatloa  «t  afe> 
taOhnent. — ^Where  a  declaration  M 
an  account,  for  the  amount  specUM 
In  an  attachment,  alleged  ttkmt  plals- 
tlffs  In  the  declaration  were  plalntlflk 
in  an  attachment  then  pending  in  tfea 
superior  court,  that  the  atlstlumi> 
liad  been  levied  on  a  lot  of  grocaiW 
as  defendants'  property,  fullr  w> 
scribed  In  the  sherlfTB  retam  on  the 
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the  complaiat  must  allege  that  defendant  owna  tbe 
property,  or  a  sale  of  the  same  will  be  void.^^  A 
bill  for  attscbmezLt  against  a  nonreeident  is  not 
insufBcient  because  it  does  not  pray  for  a  p^sonal 
judgment  for  any  deficiency,  where  it  contains  a 
prayer  for  general  relief.^"  Where  a  creditor  seeks 
in  equity  to  enforce  the  eoUeetion  of  a  debt,  he 
must  allege  that  he  has  recovered  a  judgment  in 
persoa  against  defendant  whose  property  be  seeks 
to  attach,  that  the  judgment  is  unpaid,  that  he 
has  caused  execution  to  issue  on  his  judgment  di- 
rected to  the  county  where  the  judgment  was  ren- 
dered, or  to  that  in  which  defendant  resides,  that 
the  execntion  was  placed  in  tbe  hands  of  the  proper 
officer  while  in  force,  and  that  it  had  been  returned 
by  tbe  officer,  indorsed  in  substance,  "no  property 
found.""  An  action  cannot  be  maintained  to  col- 
lect rent  not  due,  without  an  allegation  of  fraud 
upon  which  attachment  can  be  based.*^  The  com- 
plaint need  not  show  that  defendant  owned  prop- 
erty in  tbe  state  subject  to  an  attachment.**  When 
the  complaint  is  prematurely  filed,  it  must  show  the 


reason  for  the  prematore  filing.^'  Under  some  stat- 
utes a  complaint  in  attaehment  against  a  vessel  for 
damages  resulting  from  a  collision  must  allege  the 
particulars  of  tbe  claim,  the  amount  due,  and  a 
demand  md  refusal  to  satisfy  the  debt  or  damages 
done.^*  Failure  of  the  declaration  to  show  juris- 
diction of  the  person  of  defendant  may  be  taken 
advantage  of  by  a  motion  at  the  trial  term.** 

U34]  d.  VeTiflcatiQit.  It  has  been  held  that 
the  petition  in  an  attaehment  suit  need  not  be  veri- 
fied where  the  afBdavit  on  which  the  attaohment 
issued  contains  the  substantive  traversable  matter 
of  the  petiticm.*"  A  v^fioation  which  is  iusuffioient 
as  to  matters  not  necessary  to  be  stated  to  show 
a  cause  o£  action,  bat  going  <mly  t6  tbe  right  to 
attaohmoit,  will  not  render  the  oomplaint  insofi- 
fieient." 

[$  1135]  e.  Amendment.  Plaintiff  in  attachment 
will  usually  be  allowed  to  amend  his  pleadings,  as 
in  other  actions,  without  affecting  the  attachment, 
provided  such  amendment  will  not  change  the  cause 
of  action.*^    Thus  amendments  have  been  allowed 


attachment,  which  was  then  In  the 
clerk's  office  of  such  court,  and 
prayed  Judgment  against  the  attached 
property,  and  also  a  seneral  }uds- 
nient.  It  was  held  that  the  declaration 
nifBciently  Identified  the  attachment. 
Gnckenheimer  v.  Day,  74  Oa.  1. 

87.  Johnson  v.  North  Star  Lumher 
Co.,  20<  Fed.  «24.  125  CCA  118  [aft 
196  Fed.  561. 

38.  ButterQeld  v.  Uiller,  195  Fed. 
2D0,  116  CCA  152. 

39.  Adklns  T.  Meadows,  9  Ky.  Op. 
Ui. 

40.  Hall's  Safe,  etc.,  Co.  t.  Meade, 
S  Ky.  Op.  819. 

41.  Hemmi  v.  Orover,  IS  X.  Z>. 
S78,  120  NW  561. 

4a.  Johnson  V.  Muenz.  76  Wash. 
626,- 137  P126. 

43.  Spauldlng  v.  Harvey,  7  Ind. 
(29. 

44.  Drake  v.  X^wla,  13  Oa.  A.  276, 
79  SE  167. 

46.  Sea  well  T.  L/Owery,  16  Tex.  47; 
Holden  V.  Meyer,  1  Tex.  A.  Civ.  Cas. 
I  829;  Fechheimer  v-  Ball,  1  Tex.  A. 
riv.  das.  i  766. 

46.  Carolina  Agency  Co.  v.  Gar- 
Ineton.  85  S.  C.  114,  67  SE  225  (so 
loldinf,  where  a  verification,  on 
mowledse,  of  a  complaint  alleging 
hat  defendant  had  departed  from  the 
itate  and  continued  to  absent  himself 
herefrom  to  defeat  and  defraud 
laintlff  did  not  contain  a  statement 
f  the  facta  on  which  such  allega- 
ion  was  based). 

*7.  IT.  S.~Hard  v.  Stone,  11  P. 
^  No.  e,D4C.  5  Cranch  C  C.  503 
construine  Maryland  statute). 

CaL— ELs3e  Bros.  v.  Mllltken.  142 
rL  1S4,  75  P  <5S;  Hammond  v.  Starr, 
t  Cal.  65«,  21  P  971:  Ralphs  v.  Bruns. 
!  CaL  A.  158.  133  P  997. 

Ga.— High  V.  Padrosa.  119  Oa.  648, 
:  SK  869;  Irvln  v.  Howard,  37  Oa. 
t. 

Me. — Marston  v.  F.  C-  Tlbbetta  Mer- 
intfle  Co.,  110  Me.  533.  536.  87  A  220 

luot  Cyci.  _ 
N.  BL— Pause       Jewett,  46  N.  H. 

II. 

Oh, — Oonstable  v.  White.  1  Handy 

.  12  Ob    Dec.  (Reprint)  18. 

Or. — Meyer  v.  Brooks,  29  Or.  203, 

P  281,  64  AmSR  790. 
Tenn. — King  v.  Patterson.  129  Tenn. 

164  8W  1191;  Lookout  Bank  v. 
■song,  90  Tenn.  690.  18  SW  389. 
Tex. — Sfayer  v.  Walker,  82  Tex. 
2,  17  SW  505;  Pearce  v.  Bell,  21 
'X-  688:  Woldert  v.  Nedderhut  Pack- 
«  ProvislOD  Co.,  18  Tex.  Civ.  A.  602, 

SW  »78:   aibbs  v.  Petree,  7  Tex. 
V.  A.  526,  27  SW  685. 
Dtah. — Barton  v.  South  Jordan  Co- 
.  HaroanUle.  etc.,  Inst..  10  Utah 
t,  37  P  S7«. 

Vt. — Austin        Burlington,  34  Tt. 
E«C.  J.-31] 


606;  tiowry  t.  Cady,  4  Vt.  604,  24 
Amb  633. 

[a]  XUmMratloas.— (1)  Under  Code 
Civ.  Proc  II  617,  6S8,  providln«  that 

Slaintlff  may  ham  the  property  of 
efendant  attached  In  an  action  on  a 
contract,  exiweas  or  Implied,  against 
a  defendant  not  residing  In  this  state, 
and  in  such  case  the  affidavit  need 
only  btate  that  defendant  is  indebted 
to  plaintiff,  (veclfying  the  amount  of 
such  Indebtedness  over  and  above  all 
legal  set-ofCs  or  counterclaims,  and 
that  defendant  is  a  nonresident  of 
the  state,  and  that  the  attachment  is 
not  sought,  and  the  action  is  not 

?rosecuted,  to  hinder,  delay,  or  de- 
raad  any  creditor  of  defendant,  the 
complaint  need  only  state  a  cause  of 
action,  or  state  such  facts  that  it  may 
be  amended  so  as  to  state  a  cause 
of  action.  Therefore  plaintiff  in  at> 
taohment  who  had  averred  that  he 
was  damaged  by  defendant's  failure 
to  furnish  Iron  as  agreed  for  tbe  oon- 
stniotion  of  a  bnilding,  thereby  de- 
laying its  completion,  and  that  the 
use,  etc.,  of  the  building  was  worth 
a  certain  sum  to  plaintiff,  might, 
pending  a  motion  to  discharge  the 
attachment,  amend  by  stating  the  use, 
etc.,  to  be  "reaaonably"  worth  said 
sum,  as  tbe  amendment  did  not 
change  the  cause  of  action.  Hale 
Bros.  v.  MilUken,  UZ  Cal.  134,  78  P 
653.  (2)  Where  the  affidavit  and 
bond  for  attachment  were  sufficient, 
the  petition,  although  subject  to  gen- 
eral demurrer,  may  be  amended  with- 
out suing  out  a  new  writ  of  attach- 
ment. Baker  v.  Hahn.  (Tex.  Civ.  A.) 
161  SW  443. 

[b]  Amsndacnt  as  to  fohnloal 
defects, — Where  the  court  had  pre- 
viously overruled  a  motion  to  dis- 
charge the  attaohment,  it  was  error 
to  refuse,  on  the  trial,  to  permit 
plaintiff  to  arhend  his  petition  to 
remedy  mere  technical  defects. 
Moore  v.  Harrod.  101  Ky.  248,  40  SW 
675.  19  KyL  406. 

[cl  rallure  of  orfgisaj  oomplaint 
to  show  Jurisdiction. — ^Although  the 
complaint  on  which  a  writ  of  attach- 
ment Is  Issued  falls  to  allege  facte 
necessary  to  give  the  court  Jurisdic- 
tion, the  defect  is  cured  by  an  amend- 
ment, made  on  the  hearing  of  a  mo- 
tion to  discharge  the  attachment, 
showing  that  such  facts  existed  when 
the  complaint  was  orLglnalty  iUed 
and  the  writ  Issued.  Nevada  Co.  v. 
Farnsworth,  89  Fed.  164. 

[d]  Complaint  In  form  ex  dsUoto. 
—An  attachment  may  be  based  on  an 
affidavit  which  shows  facts  In  sup- 
port either  of  an  action  of  assumpsit 
or  an  aotion  cat  delicto^  and  if  the 
declaration  Hied  In  an  action  so  com- 
menced Is  one  In  case,  the  election  of 


remedies  will  be  deemed  to  have  been 
made  by  the  suing  out  of  the  writ  on 
such  affidavit,  and  the  form  of  the 
dsclaratiOB  regarded  as  an  amsndobl* 
mistake  In  pleading,  even  If  tt  is  con- 
ceded that  an  original  attachment 
does  not  lie  In  an  action  ex  delicto. 
May  V.  Disconto  Oesellschaft,  113  111. 
A.  416  [aff  211  III.  810,  71  NB  1001]. 

[el  Otumg*  ftom  oral  contra ot  to 
InvUsd  promts*. — ^Where  the  petition 
on  which  an  attachment  waasued  out 
alleged  an  oral  contract  by  defend- 
ant to  pay  the  amount  sued  for,  and 
an  amendment  stated  the  transaction 
by  which  defendant  came  into  posses- 
sion of  the  money,  and  showed  a 
cause  of  action  on  an  implied  prom- 
ise to  repay  money  had  and  received, 
relating  to  the  same  indebtedness, 
and  on  this  a  recovery  was  had. 
money  attached  was  rightfully  ap- 
plied to  the  judgment.  Mnnns  v. 
Donovan  Commn.  Co..  117  Iowa  516, 
91  NW  789. 

[f1  Where  put  of  claim  not  doe. 
—Where  an  attachment  is  sued  out 
for  several  debts,  some  of  which  are 
not  due.  the  allegations  in  tbe  peti- 
tion as  to  when  the  debts  will  ma- 
ture may  be  amended  at  any  tlme^be- 
fore  trial  without  afCectlns  the  va- 
lidity of  the  writ  Donnelly  v.  Ellser. 
69  Tex.  282.  6  SW  563. 

tg]  Sabstltrtleii  of  fonlim  tmatr- 
msntr— Where  a  suit  on  an  account 
was  commenced  by  attachment  in 
Louisiana,  and  one  for  the  same  cause 
of  action  was  at  the  same  time  car- 
ried on  and  prosecuted  to  final  judg- 
ment in  the  courts  of  Mississipiii.  it 
was  held  that  the  judgment  thus  ob- 
tained In  Ulaslssippi  could  be  substi- 
tuted by  way  of  amendntent,  as  the 
cause  of  action  In  the  Louisiana 
court.  In  place  of  the  account  so  aa 
to  maintain  the  attachment.  Wright 
V.  White.  14  La.  Ann.  583. 

[h]  Additional  grounds  for  at- 
taohment may  be  alleged  by  amend- 
ment of  the  petition.  Emerson  v. 
Converse,  106  lowa  330.  76  NW  706. 

ril  AmsMbnent  after  jmOgment. — 
A  declaration  In -an  attachment  sutt, 
which  describes  defendant  as  "de- 
fendant In  attachment,"  sets  out  the 
note  which  Is  the  evident  of  the 
debt,  and  alleges  that  an  attat^hment 
has  been  issued  thereon,  oorx  hidlni? 
with  a  prayer  for  process,  may  be 
amended  even  after  judgment.  Kolb 
T.  Cheney.  63  Ga.  688. 

[J]  Adding  address  to  oonrb— A 
declaration  In  attachment  is  amend- 
able by  adding  an  address  to  the  au- 

Serlor  court.  Condon  v.  Dehart,  (Ga.) 
4  SB  540. 
[k]    la.    fedsral    ooarta— (1) ,  At 
least  In  the  absence  of  some  positive 
rule  of  state  practice,  the  power  of 
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adding  new  counts  for  tiie  same  eanse  of  action;'" 
correcting  a  defeetive  statement  of  the  cause  of 
aetion  correcting  a  misstatement  as  to  the  amount 
claimed  j^**  correcting  a  mistake  as  to  the  venne  of 
the  cause  striking  out  parties  improperly  joined 
adding  new  parties  j*^"  substituting  parties  plaintiff 
vhere  the  action  was  brought  in  the  name  of  the 
wrong  person  or  there  has  been  a  chaise  in  rela- 
tion to  the  ownership  of  the  cause  of  action;" 
and  changing  the  character  in  which  plaintiff  sues."" 
It  is  not  permissible,  howerer,  to  amend  so  as  to 
set  up  a  new  cause  of  action,  and  an  amendment 
of  this  nature,  if  allowed,  wilt  usually  operate  aa 
a  disehai^e  of  the  attachment.'^' 

1136]  2.  Plea,"  Answer,  or  Affidavit  of  D»- 
f enB&  The  rules  governing  the  plea  or  answer  to 
the  action,  as  distinguished  from  the  attachment 
proceeding,  are  for  the  most  part  the  same  as  those 
i^plieable  to  other  actions.*^"    An  answer  by  de- 


fendant in  Attachment  more  than  five  months  after 
the  filing  of  the  petition  of  attachment,  in  which 
defendant  'Menies  that  be  is  about  to  seU  or  other- 
wise  dispose  of  bis  property  with  intent  to  cheat," 
etc.,  is  not  responsive  to  the  petition  because  of 
the  time  which  elapsed  between  the  filii^  of  the 
petition  and  the  answer."'  Under  statute  in  Hit 
aouri  it  has  been  held  that  in  an  attaehmeut  suit 
upon  a  demand  not  yet  due  the  plea  to  the  meriti 
may  be  filed  at  any  time  before  the  demand  mir 
tares.***  An  affidavit  of  defense  whieb  admits  the 
debt  sued  on,  but  denies  the  fraud  upon  the  ground 
of  which  the  attachment  was  issued,  is  not  suffi- 
cient to  prevent  judgment.'* 

[(  1137]  B.  Issnes.  Plaintiff  in  attachment  em- 
not  raise  the  question  of  fraud  on  the  part  of  d^ 
fendant  unless  there  is  evidence  of  an  indebted- 
ness.'^ Where  a  special  attachment  is  directed  and 
made  of  realty  of  which  defendant  once  bad  the 


the  federal  courts  to  allow  atneTid- 
ments  Is  the  same  in  attachment 
suits  as  In  others.  The  supreme  court 
will  not  revise  a  Judgment  in  an  at- 
tachment suit  for  error  In  allowing 
amendments  more  rigorously  than 
one  In  an  ordinary  action  would  be 
revised,  unless  perhaps  when  some 
local  statute  Is  shown  to  have  been 
violated.    Tllton  v.  Cotteld.  93  U.  S. 

28  li.  ad.  858.  (2)  The  allow- 
ance by  a  circuit  court  of  the  United 
States  of  an  amendment  to  a  declara- 
tion, the  effect  of  which  Is  the  same 
as  though  allowed  In  a  state  court. 
Is  conclusive  evidence  against  de- 
fendant that  the  cause  of  action  stat- 
ed therein  Is  identical  with  that  stat- 
ed in  the  original  declaration,  within 
the  requirement  of  Mass.  Pub.  St.  c 
167  S  85;  and  he  cannot  plead  the 
variance  as  discharging  an  attach- 
ment made  under  tbe  original  dec- 
laration. Russia  Cement  Co.  v.  Le 
Page  Co.,  174  Mass.  349,  GS  NED  70. 

[1}  Parol  evUenoe  may  be  ad- 
mitted to  ahow  the  Identity  of  causes 
of  action,  which  is  not  apparent  on 
the  fact  of  the  pleadings.  Austin  v. 
Burlington,  84  Vt.  Bfl6. 

48.  Miller  v.  Clark,  8  Pick.  (Mass.) 
412;  Mendes  v.  Frelters,  16  Nev.  388. 

ta]  nitaw  speolal  oovnta. — After 
the  Issue  of  an  attachment  on  a  dec- 
laration containing  the  common 
counts  plaintiff  may  amend  the  dec- 
laration by  flllngr  special  counts. 
81ms  v.  Stribler,  ifWklyNC  (Pa.)  29. 

4tw  Nevada  Co.  V.  Famsworth,  89 
Fed.  164;  Dengler  v.  Krell-French 
Piano  Co.,  (KyO  118  8W  767:  Boyd 
V.  Bevllle,  91  Tex.  489,  44  SW  287; 
Tarkinton  v.  Broussard,  61  Tex.  660; 

50.  Neptune  Ins.  Co.  v.  Montell, 
8  am  (Md.)  228. 

ral  Petition  demaadloff  too  Utile. 
— Where  the  affidavit  for  attachment 
and  the  writ  both  state  the  correct 
amount  of  plaintiff's  claim,  the  pe- 
tition, which  by  mistake  demands  a 
less  sum,  may  be  amended  after  the 
Issue  of  the  writ  to  support  the  at- 
tachment. Oreer  v.  Richardson  Drug 
Co.,  1  Tex.  Civ.  A.  634.  20  SW  1127. 
See  also  La  Force  v.  Schlff-Lewln  Co., 
(Tex.  Civ.  A.)  29  SW  77. 

[b]  isoreulng  amount  beyond 
that  cflalmed  in  afiOavlt.— (1)  It  is 
not  proper  to  allow  an  amendment 
Increasing  the  amount  of  the  claim 
beyond  that  stated  In  the  affidavit 
'Casey,  etc..  Mfg.  Co.  v.  Dalton  Ice 
Co.,  94  Ga.  407.  20  RE  333),  (2)  but 
the  allowance  of  such  an  amendment 
will  not  vacate  the  attachment  where 
plaintiff  takes  Judgment  for  no  great- 
er sum  than  that  originally  claimed 
(Lalghton  V.  Lord,  89  N.  H.  237), 
(8)  or,  upon  obtaining  Judgment  for 
the  increased  amount,  directs  the 
sheriff  to  levy  only  for  the  amount  of 
his  original  claim  (Cutler  v.  liang. 
30  Fed.  ITS). 


61.    Perry  v.  Mulligan,  68  Oa.  479. 

69.  Starr  v.  Mayer.  60  Ga.  646 
(amendment  correcting  misjoinder  of 
a  defendant  against  whom  the  attach- 
ment did  not  Issue).  But  see  Hodges 
v.  New  Tork  Ninth  Nat.  Bank.  64 
Ud.  406  (where  it  was  «ald  that  an 
amendment  correcting  a  misjoinder 
of  defendants  quashed  the  attach- 
ment). 

88.   Hamilton    T.    Lamphear,  64 

Conn.  887,  7  A  18  (a  plaintiff);  Wal- 
ters V.  Smith,  66  SW  904,  21  KyL  1636 
(a  defendant). 

[a]  In  Wsw  JiMar.  where,  in 
proceedings  under  Attachment  Law  { 
6,  against  one  of  several  Joint  debt- 
ors, defendant  appears  and  pleads 
nonjoinder  of  the  other  debtors, 
plaintiff  cannot  amend  and  Join  the 
omitted  defendants,  as  Practice  Act 
i  37  provides  for  amendment  only  In 
an  action  "commenced  by  summons." 
Thayer  v.  Treat,  89  N.  J.  L.  IBO. 

64.  Campbell,  etc.,  Co.  v.  American 
Surety  Co.,  129  Fed.  491  [aff  138  Fed. 
631,  71  CCA  55];  Campbell,  etc.,  Co. 
V.  Barr  Pumping  Ehigtne  Co.,  182 
Mass.  804,  66  NB  396.  But  see  Fargo 
V.  Cutshaw.  12  Ind.  A.  892,  39  NE 
632  (holding  that  the  substitution  of 
a  new  plaintiff  dissolved  the  attach- 
ment). 

In]  lUastratlon. — Where  an  ac- 
tion Is  begun  by  attachment,  sued  out 
by  the  equitable  owner  of  a  chose  In 
action,  and  the  declaration  is  errone- 
ously filed  in  his  name,  It  may  be 
amended  by  putting  upon  record  the 
IKLrty  In  whom  la  the  legal  title,  and 
this  win  not  necestdtate  a  change  in 
the  affidavit  or  bond.  Tully  v.  iZer- 
rln,  44  Mies.  626. 

66.  Bpetin  V.  Levenmm,  79  Oa. 
718,  4  SB  828  (holding  that  an  amend- 
ment to  the  declaration,  filed  after 
levy,  alleging  that  plaintiff  sues  for 
the  use  of  another,  who  has  pur- 
chased the  claims  since  the  levy,  does 
not  dissolve  the  attachment).  But 
oompare  Hagerty  v.  Hughes.  4  Baxt 
(Tenn.)  222  (holding  that  an  attach- 
ment issued  in  aid  of  an  action  by  a 
husband,  as  such,  for  malpractice  to 
his  wife,  was  abandoned  by  amend- 
ing the  declaration  so  that  the  action 
stood  as  one  by  him  as  administrator 
for  the  use  of  nls  children). 

66.  Ga. — Cox  V.  Henry,  113  Oa. 
269,  88  SE  SS6;  Oreen  v.  Jackson.  66 
Ga.  250;  Mississippi  Cent.  R.  Co.  v. 
Plant.  58  Ga.  167. 

Me. — Fairbanks  v.  Stanley,  18  Me. 
296. 

Mass. — Freeman  v.  Creech,  112 
Ma^s.  180;  Fairfield  Baldwin.  12 
Pick.  388:  Willis  v.  Crocker,  1  Pick. 
204. 

Minn. — ^Heldet  v.  Benedict.  61  Minn. 
176,  68  NW  490.  52  AmSR  692,  31 
LRA  428  and  note. 

Oh. — Smead  v.  Crlafleld.  1  Handy 
573,  12  Oh.  Dee.  (RepHnt)  18;  Put- 


nam V.  Loeb,  2  Oh.  Clr.  Ct.  110,  \  Oh. 
CIr.  Deo.  391  [aff  26  ClncLBuI  3511. 

Tex. — Boyd  v.  BevHle,  91  Tex  4». 
44  SW  287;  Parks  v.  Young,  76  To. 
278,  12  SW  986;  Lutterlofa  v.  HcD- 
hennv  Co..  74  Tex.  78,  11  SW  166L 

[af  On  ths  other  hanA  la  ■  Ne- 
braska ease,  where  an  attachmott 
was  levied  on  the  goods  of  A  wbo 
subsequently  made  mortgagee  on  sucb 
goods  to  other  creditors,  and  then- 
after  tbe  petition  in  the  attactunent 
case  was  amended  so  as  to  suu  < 
different  cause  of  action,  the  stUo* 
ment  was  held  good  on  motion  to 
discharge  In  the  attachment  ease, 
and  It  tras  further  held  that  ttit 
mortgagees  could  not,  In  ao  lnd«- 
pendent  action,  attack  the  attich- 
menL  Nagle  v.  Omaha  First  HiL 
Bank,  67  Nebr.  562,  77  NW  1074. 

[b]  Where  jndgmen  taksa  fat 
orlgbwl  oavae  only. — ^An  amendmcat 
by  agreement  of  parties  inserting  i 
new  cause  of  action  would  not  dis- 
solve the  attachment  as  avalnst  aob- 
sequently  attaching  creditors,  wlien 
Judgment  was  taken  only  for  tb« 
cause  of  action  contained  In  tbe  writ 
Laighton  v.  Lord,  29  N.  H.  237. 

[c]  Where  oharsoter  of  oobiAUW 
not  detennlnaUe.^ — If  a  complaint  l<= 
plainly  in  tort  it  cannot  be  amended 
to  contract  so  as  to  validate  an  at- 
tachment previously  Issued  in  tbt 
action;  but  where  the  complaint  is 
so  Indefinite  and  uncertain  that  iu 
real  character  cannot  be  determiotl 
and  the  facts  of  the  case  are  socli  u 
would  sustain  an  action  upon  cos- 
tract,  the  complaint  can  be  amended 
so  as  to  uphold  the  atta^meot,  even 
against  a  subsequent  attaebmenL 
Suksdorfl  V.  Blghaa.  IS  Or.  869.  li  P 
818. 

[d]  Priority  of  Intarrolns  ISma 

— Where  the  original  petition  sutaa 
no  ground  of  liability  against  a  at- 
fendant,  an  amended  petition  allV 
Ing  such  Uabtlity  will  not  take  prtot* 
dence  of  liens  of  other  creditors  wM 
have  attached  since  the  llllui  of  tM 
original  petition.  Bauer  v.  XSeant,  U 
Nebr.  487.  60  NW  481. 

67.  nsa  In  abatemant  of 
ment  see  supra  IS  1066-1068. 

68.  Musical  Leader  Pub.  Co.Jk 
White.  184  ni.  A.  468.  See  niamM 
Equity  [16  Cyo  268];  Plasi^v 
Cyc  1261. 

69.  1^ 

Op.  171.  ^ 

60.  Hamilton  v.  McClelland.  33  M 
315.     Compare  Krltier  v.  Smith. 
Mo.  296  (where  It  Is  eatd  that  a  v 
fendant  sued  by  attachment  u 
the  statute  on  a  note  not  due  is 
bound  to  plead  to  the  merits 
after  the  note  Is  due). 

61.  Com.  V.  Klein,  13  Pa. 
528.  ^ 

68.    Tost  Mfg.  Co.  T.  Alton,  US 
564,  48  NB  176. 


lompson  V.  Hockworth.  7  Xf^ 


For  U>%ve  cages,  OerelopmeBts  and  cluuir*>  in  the  law  see  oumulatlve  Annotations,  same  title,  pace  and  not«  nunbcr. 
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legal  title,  bnt  whiob  is  alleged  to  have  been  con- 
veyed hj  him  prior  to  the  attachment  in  fraud  of 
pimtiff,  and  where  defendant  more  than  fonr 
monttas  after  the  attachment  has  filed  hie  petitioo  in 
bankruptcy,  been  adjudged  a  bankrupt,  and  received 
his  disohaige,  the  oourt  in  the  original  aetion  can- 
DOt  determine  whether  or  not  there  was  an  at- 
taebment  in  fact,  or  inquire  into  the  alleged  f rauda- 
tait  eoDveyance,  sinoe  such  queatione  must  be  sub* 
sequently  determined  in  proper  proeeedings,  when 
all  the  persons  l^ri^lly  interested  are  before  the 
court  as  parties."" 

[S  1138]  F.  Sridence.  One  most  establish  his 
el&im  and  that  his  adversary  is  indebted  to  him 
before  he  can  sneoessfuUy  fasten  an  attachment 
licD  on  real  estate,'*  and  it  is  the  duty  of  an  at- 
taching creditor  to  show  that  the  property  attached 
was  that  of  his  debtor.'"  Where  the  grounds  of 
attachment  are  denied  by  defendant,  the  burden 
is  on  plaintiff  to  sustain  them."  The  affidavit  on 
which  the  attachment  was  issued  and  the  writ  of 
attachment  are  not  ^admissible  as  evidence,  although 
they  may  be  competent  to  go  before  the  jury  as 
pleadings." 

li  U39]  a.  Trial '"—l.  In  0«neraL  In  the  ab- 
sence of  statutory  direction  the  better  practice  in 
attachment  suits  is  to  try  the  main  issue  first,  and, 
in  the  event  that  defendant  succeeds,  then  to  take 
np  the  trial  of  the  claim  for  damages."  It  has 
been  held  that  where  defendant  appears  in  a  short 
note  case  in  which  an  attachment  has  issued,  the 
proper  pTDcedore  is  to  tiy  the  short  note  case  be- 
fore the  irali^y  of  attachment.^''  A  oourt  has 
ao  jurisdiction,  without  the  consent  of  both  parties, 
to  try  an  issue  in  an  aetion  in  assumpsit  commenced 
by  attachment  before  the  term  to  whieh  the  writ 
of  attachment  is  retomable/'  It  is  within  the 
power  of  the  court  to  advance  the  hearing  of  an 
ittaehment  isBne.^*  The  pendency  of  rule  to  dis- 
nlve  attachment  constitutes  no  obstacle  to  the  trial 
»f  the  case  on  its  merits  agaipst  a  resident  duly 
ierve^  or  to  entry  and  oonflnnation  of  judgment 
>y  defanlt." 

1140]  2.  Instnutlma.  In  attachment,  baaed 
n  defendant's  having  secretly  left  the, state  with 
stent  to  defraud  his  creditors  and  made  eonvey- 
neea  for  the  same  purpose,  an  instnietim  that  the 
onveyance  of  property  to  eredito^  by  a  debtor 
1  failing;'  eirenmstanees  is  not  of  itself  sufficient 


evidence  of  fraud  to  authorize  an  attachment  is  not 
erroneous,  as  taking  from  the  jury  the  question  of 
fraud.^*  Where  an  attachment  was  issued  on  an 
affidavit  that  defendant  was  about  to  dispose  of 
its  property  for  the  purpose  of  defrauding  its  cred- 
itors, it  was  not  error  to  refuse  an  instruction  on 
the  question  of  hindering  and  delaying  creditors, 
since  such  question  was  not  in  issne.^" 

[%  1141]  S.  Verdict  or  Findings.  Where  non- 
resident defendants  are  jointly  and  severally  liable, 
and  service  is  bad  by  publication,  a  finding  that ' '  de- 
fendants, or  one  of  them^  has  property  witliin  the 
jurisdiction  of  the  coiirt"  is  sufficient  to  sustain 
the  judgment  against  them.'*  In  a  proceeding  by 
attachment  against  a  nonresident  it  is  not  necessary 
that  the  court  should  find  whether  the  family  of 
defendant  remains  settled  in  the  county.^^  In  an 
aetion  in  personam,  in  whieh  property  has  been 
attached,  a  verdict  for  plaintiff  in  a  certain  sum, 
and  that  he  is  entitled  to  have  the  property  sold, 
without  sjpeeifieally  describing  it,  is  not  so  uncer- 
tain that  judgment  cannot  be  pronounced  upon  it.^' 

[$  1142]  H.  Reference.  Where  a  referee  has 
been  appointed  to  take  answers  of  a  witness  con- 
cerning the  prt^)CTbr  of  a  defendant  in  attachment 
and  has  discharged  his  dnties,  the  court  has  no 
power  to  issue  an  order  controlling  the  referee  and 
compelling  the  witness  to  produce  books  and  pa- 
pers which  the  referee  had  not  directed  to  be  pro- 
duced.''* in  Illinois  it  is  held  that  the  statute  which 
pertains  to  actions  of  account  and  prorides  f<»  a 
reference  to  an  auditor  does  not  apply  to  an  at- 
taehment  issue  arising  in  an  action  .of  account,  and 
there  is  no  practice  whieh  would  justify  a  reference 
to  an  auditor.***  Wheire  an  attachment  suit  is  re- 
feA-ed  to  commissionQTB  to  ascertain  the  real  es- 
tate of  the  attachment  debtor  wd  the  liens  against 
it,  without  first  matdag  the  known  .tien  creditors 
and  the  trustee  faoldiiig  ttie  legal  title  parties,  and 
the  court  consolidates  the  suit  with  ano^ier  pencUng 
sttit  in  which  there  has  been  no  reference,  it  is 
error  to  render  final  decree  on  the  eommisaioner's 
report  as  to  both  cailses.*' 

[$1143]  L  Jndgmant— 1.  When  Ko  PerBOnal 
JurisdictioB  AcQUired — a.  In  OeneraL  By  a  valid 
seizure  of  de£aidant's  property  and  the  giving  of 
such  notice  as  is  required  by  law the  court  ae- 
quirea  jurisdiction  to  render  judgment  against  tha 
attached  property.*'    It  is,  however,  necessary  to 


sa:  Stlckney,  etc..  Coal  Co.  v. 
oodwin.  96  U«.  24«.  49  A  1039.  85 
mSK  408.  _  -  „ 

,«a.    Wblte  T.  Bolton,  9  Ky.  Op. 

«.  Smltb  V.  McWlIUams,  S  Ky. 
p.  246. 

«8.   Queen      Roaenfleld,  7  Ky.  Op. 

67.  Etale  V.  Christian,  140  Qa.  790. 
'  RE  1127.  ,  ,  ^ 

ae.  Ova»  of  tryiw  olaita  Jo  at- 

ehod  uroi>**t/  »a  vzlBo^wt  >otloa 

«  anpr*  f  91J.  ^ 

ca.    Union  Nat.  Bank  T.  Cross,  100 

'In.  174.  7S  NW  992. 

n.    Phllbin  V.  Thum,  leS  Md.  142. 

n.    Hecht  V.  Feldman,  1B3  III.  S90, 
NB  121  frev  54  111.  A.  144], 
la.    IMcIclnson  v.  Morgenstem,  111 

13. '  State  Mat.  Bank  v.  Winn,  134 
u  (t39.  64  S  495. 

ysL    Island  Coal  Co.  v.  Kehltng,  22 
STa.  305.  53  NE  777. 
ffBk    MIchiK»n   Stove  Co.  v.  Waco 
irdwar*  C^22  Tm.  Civ.  A.  293.  54 

TC?*' Couslu-an  v.  aermaln.  17  S.  C. 


IBi.  lll^  743  taff  rah  15  8.  D.  77.  S7 
ronlllard  v.  mistier.  £»  Ind. 


NW  5271. 
77.  Ul 

552. 

TO.  Hartford  L.  Ins.  Co.  v.  Bryan. 
26  Ind.  A.  409.  58  262. 

_?•.  Gulnan  v.  Allan.  40  App.  Div. 
137,    67    NTS    914,    »9  NYClvProc 

277. 

Vf.  Dickinson  v.  Morarenstern,  111 
III.  A.  543. 

•l.  "Wilson  V.  Carrico,  46  W.  "Va. 
466.  S3  SE!  237. 

83.  Tor  lonlslana  practlc*  ragmrd- 
Inr  proccaainn  afnbut  «1>saiitMs  see 
Absentees  SI  42—64. 

ir«c*s«itr.  for  sotles  see  aupra  B9 
1105-1109. 

83.  Ala. — t>B  Jamette  v.  Dreyfus. 
1S6  Ala.  138,  51  S  932;  Thompson  v. 
Allen,  4  Stew.  &  P.  184. 

111. — Smith  V.  Tar(ro.  28  Hi.  A.  594. 

Md. — Dawson  v.  Contee,  22  Md.  27; 
Walters  v.  Munroe,  17  Md.  501. 

Mo. — Bryant  v.  Dufly,  128  Mo.  18. 
30  SW  317;  Smith  v.  McCntchen,  88 
Mo.  415. 

N.  T. — Qrevell  v.  Whiteman.  32 
Misc.  279,  65  NTS  974;  Bennett  V. 
Hartford      Ins.  Co.,  19  Wend.  46. 


Pa. — Qlonny  v.  Boyd,  29  Pa.  Co. 
522. 

S.  D. — Coughran  t.  Oermaln,  17  S. 
D.  529.  97  NW  748. 

Tenn. — Swan  v,  Roberts,  2  Coldw. 
163;  Cheatham  v.  Trotter.  Peck  198. 

Tex. — Thomson  v.  Shackelford,  6 
Tex.  Civ.  A.  121.  24  SW  980. 

[a]  Totm  of  Jndffnwnt  held  to  be 
suhclent  as  a  jadgrment  In  rem  see 
Griffith  V.  Milwaukee  Harvester  Co., 
92  Iowa  634.  61  NW  248,  S4  AmSR 
673. 

[b]  Time  for  tekiar  jndffztient^ 

Under  Code  (1907)  S  2964,  providlnp 
that  an  attachment  Issued  without 
affidavit  and  bond  may  be  abated  on 
defendant's  plea  filed  within  the  first 
three  days  of  the  return  term,  an  at- 
tachment judgment  nil  dlclt  was  pre- 
mature where  taken  before  the  ex- 
piration of  the  third  day  of  the  re- 
turn term.  Oliver  v.  Kinney.  173  Ala. 
593,  56  S  203. 

[c3  Effeot  of  prior  leviwi.^ — An  at- 
tnchment  levied  upon  land  of  de- 
fendant la  sufficient  to  authoriie  a 
Judgment  by  default  against  him  on 
the  claim  sued  on.  although  there 
have  been  prior  levies  which  will  ex- 
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anthorue  a  judgment,  where  there  is  no  jnrisdic- 
tion  of  defendant's  person,  that  it  shall  be  made 
to  f^pear  that  all  the  requisite  preliminary  pro- 
ceedings have  been  taken  in  accordance  with  law 
and  established  faets,^  and  that  plaintiff  shall  es- 
tablish bis  demand  by  proof;""  and,  under  some 
statutes,  before  a  judgment  will  be  given  for  the 
sale  of  the  attached  property,  plaintiff  must  give 
security  conditioned  to  make  restitution  in  case 
defendant  shall  thereafter  appear  and  prevail  in  the 
action.^*  Where  the  existence  of  an  attachment  lien 
was  not  an  issue  of  fact  for  the  jury,  on  the  estab- 
lishment of  plaintiff's  debt  by  the  verdict,  it  was 
the  court's  duty  to  recite  in  its  judgment  the  issu- 
ance and  levy  of  the  attachment  as  the  method 
prescribed  by  law  for  the  preservation  of  the  lien 


fixed  by  the  levy  until  mfoieed  by  ezeentiim.tr 
Where,  in  a  suit  to  foreclose  an  attaehment  lies, 
the  court  rendered  judgment  against  claimants  who 
were  improperly  allowed  to  intervme  in  the  aetitxi, 
the  court  may,  before  the  expiration  of  the  tern 
at  which  the  original  judgment  was  entered  and 
without  notice  of  its  intention  so  to  do,  amend  tlie 
judgment  by  striking  out  so  much  thereof  as  wai 
a  judgment  against  the  intervener,  and  dismiss  the 
plea  of  intervention  without  prejudice.^ 

[$  1144]  b.  Judgment  Personal  ia  Fmn.  Some 
statutes  contemplate  the  rendition  of  a  judgment, 
personal  in  form,  even  where  no  jurisdietioa  b>s 
been  obtained  over  defendant's  person,"*  and  it 
seems  that  such  a  judgment  will  not  be  deemed  void 
in  any  ease;***  but,  whatever  the  form  of  the  jad^- 


haust  the  property.  Perry  v.  Menden- 
hall,  57  N.  C.  157. 

[d]      Blt*Ot  of  Stt'bM«1IMLt  pWIOBia 

■ervlo*. — Where  the  court  nas  ac- 
quired Jurisdiction  over  the  property 
by  levy  and  constructive  notice,  judg- 
ment may  properly  be  rendered 
agralnst  the  same  notwithstanding  a 
subsequent  personal  service  on  de- 
fendant. Giddlnffs  V.  Squier.  15  D.  C. 
49. 

re]  BTmwbI^  for  aAdavlt  to 
Mopntr  cMtvsred   by  mttaolun*nt. — 

where  all  of  defendant's  real  estate 
and  Interest  In  real  estate  In  a  cer- 
tain county  have  been  attached,  and 
the  record  does  not  show  what  real 
estate  has  been  covered  by  the  at- 
tachment, plaintiff  should  make  a 
written  motion  for  the  judgment  de- 
sired, particularly  descrlDlng  the 
property  which  It  Is  claimed  fa  cov- 
ered by  the  attachment,  because  con- 
veyed In  fraud  of  creditors,  support- 
ed by  the  amdavlt  that  It  Is  believed 
that  such  property  was  fraudulently 
conveyed  and  was  covered  by  the  at- 
tachment. American  Agricultural 
Chemical  Co.  v.  Huntington.  99  Me. 
361,  59  A  S15. 

If]  Dcfmdast  Buv  W  pTailtffl 
to  eoma  In  as  a  matter  of  favor  upon 
payment  of  costs  and  disbursements, 
the  judgment  being  allowed  to  stand 
as  security.  Duche  v.  Voisin,  18 
AbbNCas  (Vf.  T.)  358. 

[g}  "Whmn  jndgmmt  Imooium  AmL 
— Under  the  Maryland  statutes  a 
judgment  of  condemnation  nisi  be- 
comes final  by  operation  of  law  at 
the  expiration  of  the  terra  at  which 
It  Is  entered.  Western  Nat.  Bank  v. 
National  Union  Bank,  91  Hd.  613,  46 
A  960. 

[h]  BlTeot  of  pendenay  of  pro- 
OMdlBirs  to  dlsBolT*  atteoluusnt^ 

The  authority  of  a  Justice  of  the 
peace  to  render  a  Judgment  binding 
the  property  attached  Is  not  suspend- 
ed by  proceedings  before  a  circuit 
court  commissioner  to  dissolve  the 
attachment.  Churchill  v.  OoMsmith, 
64  Mich.  250,  81  NW  187. 

84.  Ala. — Moore  v.  Dickerson,  44 
Ala.  485. 

Oa. — Beasley  v.  Lennox-Haldeman 
Co.,  116  Oa.  13,  42  SB  38B. 

Hich^Woolkins  v.  Hald.  49  Hleh. 
299,  13  NW  598. 

If.  M.— Holsman  v.  Martines,  t  N. 
M.  271. 

Va, — ^Watta  v.  Robertson,  4  Hen.  A 
M.  a4  Va.)  442. 

Wis. — HIbbard  v.  Pettlbone,  8  Wis. 
270. 

[a]  After  a  oana*  hmm  h—n  oon- 
tlHTied  the  continuance  must  be  set 
BBlde  before  Judgment  by  default  is 
taken  at  the  same  term.  Qray  v. 
Smith,  17  Tex.  389. 

[b]  irsoesBltr  for  r«tiini  of  at- 
taclunsnt  wrlt^Under  some  statutes 
it  has  been  held  that  the  return  of 
the  attachment  writ  Is  not  a  pre- 
requisite to  a  judgment  by  default. 
Cousins  V.  Alworth,  44  Minn.  505.  47 
NW  169,  10  LRA  504  and  note;  Wal- 
lace v.  Scholl.  9  Pa.  Super.  284. 


[c]  WmmsIIt  for  rcooM  to  Sliow 
aotlo*^<l)  To  sustain  a  Judgment 
by  default  against  a  defendant  In  at- 
tachment who  has  not  appeared  or 
been  personally  served,  It  Is  neces- 
sary that  the  record  should  show  that 
the  required  notice  has  been  given. 
Trammell  v.  Guy,  ISl  Ala.  311,  44  S 
37;  Wllmerding  v.  Corbln  Banking 
Co.,  126  Ala.  268,  28  S  640;  Meyer  v. 
Keith,  99  Ala.  519,  13  S  500;  Diston  v. 
Hood,  83  Ala.  331,  3  S  746;  BrinsBeld 
V.  Austin,  39  Ala.  227;  Johnson  v. 
Layton,  5  Del.  252;  Haywood  v.  Col- 
lins. 60  111.  828;  Haywood  v.  Mc- 
Crory.  33  111.  459;  Vatrin  v.  Edmon- 
son. 10  111.  270:  Baldwin  v.  Ferguson, 
36  111.  A.  398:  Foyles  v.  Kelso,  1 
Blackf.  <Ind.}  215;  Tupper  v.  Cassell, 
45  Miss.  352.  (2)  The  record  need  not 
show  that  a  copy  of  the  advertise- 
ment was  mailed  to  defendant  or  that 
the  residence  of  defendant  was  un- 
known. Herrlck  v.  Herrick,  186  Ala. 
439,  65  S  146. 

Id]  BTeoesBl^  to  call  defendant. — 
Where  defendant  could  not  appear 
without  first  putting  in  bail  and  he 
did  not  do  this.  It  was  unnecessary  to 
call  and  formally  default  him  before 
rendering  judnnent.  Harlow  v. 
Becktle.1  Blackf.  (Ind.)  237. 

[e]  utMloeatonr  jnagmsBt^It 
was  error  to  render  Jodgment  for 
plain  tiff?  in  an  action  commenced  by 
attachment,  where  they  entered  the 
default  of  defendant  and  sued  oat 
their  writ  of  inquiry  to  assess  dam- 
ages without  having  previously  taken 
an  Interlocutory  Judgment.  HIbbard 
V.  PetUbone,  8  Wis.  270. 

[f]  A»—»mm*n,t  of  damagM;  erl- 
dsncs^^Under  the  Pennsylvania  act 
of  April  9,  1870.  authorlilnK  the 
prothonotary  to  assess  the  damages 
on  evidence  produced  to  him  or  on  the 
affldavit  of  plaintiff  or  sohae  other 
person  cognizant  of  the  transaction, 
a  Judgment  bv  default,  rendered  with- 
out the  production  of  the  required 
evidence,  la  erroneous.  Seymour  v. 
Fulton,  9  Pa.  DlBt.  eil.  14  TorklJeg 
Rec  87. 

80.  Stephenson  v.  Glberson.  22  F. 
Cas.  No.  13.372.  1  Cranch  C.  C.  319; 
Flnoher  v.  Stanley  Blectric  Mfg.  Co., 
127  Qa.  S62.  B6  SE  440;  Jackson  v. 
HoBlroy,  2  Bush  (Ky.)  182;  Harria  v. 
Adams.  2  Duv.  (Ky.)  141. 

[a]  Asoertalnmant  of  amonnt  dne 
not  a  pwsonnl  Jndgment. — In  attach- 
ment proceedings  the  amount  of  the 
indebtedness  must  be  ascertained  in 
order  to  make  the  proper  order  for 
the  sale  of  the  attached  property.  In 
such  a  ease  the  court,  In  ascertaining 
the  amount  due,  does  not  proceed 
against  the  person,  but  simply  ascer- 
tains the  amount  that  shall  be  ad- 
Judged  a  lien  upon  the  property,  or 
that  shall  measure  the  extent  of  the 
creditor's  claim  against  It.  The 
statement  of  the  amount  in  the 
finding  and  the  decree  of  the 
court  In  such  case  Is  not  a  per- 
sonal judgment,  but  la  a  mere 
statement  of  tho  flndlng  upon  one 
of  the  questions  In  the  case.  Quarl 


v.  Abbett,  102  Ind.  238,  1  NE  4T(,  » 
AmR  662. 

86.  Harria  v.  Adama,  2  Duv.  (Er) 
141;  Allen  v.  BrownTl  Mete  (Kj.) 
342;  Mears  v.  Adreon.  31  Ud.  Ill: 
Brien  v.  Plttman,  12  L«igh  (39  Vi.) 
379;  Watts  v,  Robertson,  4  Hen.  i 
M.  (14  Va.)  442. 

[a1  After  expiration  of  tb«  tto* 
wltUn  which  dafandaat  aaaj  wpau 
and  contest,  such  security  is  unnecc^ 
sary  and  a  decree  will  not  be  opened 
on  the  ground  that  it  was  not  given 
Wallace  v.  Forrest.  2  Harr,  ft  IC 
(Md.)  261;  Ross  v.  Austin,  4  Hen.* 
M.  (14  Va.)  502. 

87.  Johnson  v.  W.  H.  Goolsby 
Lumber  Co..  (Tex,  Civ.  A.)  121  SW 
883 

88.  Carothera  T.  Lange.  (Tex  Clr. 
A.)  55  SW  580. 

89.  Ala. — Meyer  v.  Keith.  99  AU. 
519,  13  S  500. 

111. — Logsdon  V.  IjQgadon,  169  m. 

Mich —Hitchcock  V.  Hahn,  <0  Mki. 
459.  27  NW  600. 

Tenn. — Seawall  V.  Wllllami,  * 
Overt.  272. 

Tex. — ^Wilson  v.  Zeigler,  44  To. 
667. 

90.  Colo. — Brown    T.    Tucker,  i 
Colo.  SO.  1  P  221. 

Me.— Parker  v.  Frercott.  86  Ut. 
241.  29  A  1007. 

Minn. — Hencke  v.  Twomer.  >* 
Minn.  650,  60  NW  <67. 

Mo.— Burnett  t.  McC3ue]r,  92  Mo. 
230.  4  SW  694. 

Mont.— State  V.  Eddy,  10  Mont  311. 
25  P  1032. 

Nebr.— Smith  v.  Johnson.  4S  N*r- 
754,  62  NW  217;  Nagel  v.  lAon^  U 
Nebr.  499,  BO  NW  441. 

Oh. — Cleveland  Co-op.  Stove  Co.  t. 
Mehling,  21  Oh.  dr.  Ct.  60,  11  Oh-  Ox. 
Dec  400. 

[a]  Correction  nnae  vro  toe^ 

Although,,  where  suit  is  begun  W 
publication  and  attachment,  judgtanl 
will  bind  only  the  property  attacbei. 
a  general  Judgment  In  such  cam  ti 
nevertheless  valid  until  reversed. 
will  authorize  the  issue  of  a  spe<tf ' 
execution  against  the  property  at- 
tached, and  it  is  such  a  Judgment  ss«! 
court  would  at  any  reasonable  ttsWl 
correct  by  an  entry  nunc  pro  tuaa! 
Massey  v.  Scott,  49  Mo.  278. 

[b]  Anendmest. — Where.  In 
attachment  case,  no  proceedings 
taken  aa  provided  by  law  tor 
pose  of  obtaining  a  general  Jad; 
against  defendant,  but  the  \v  ' 
entered  up  was  both  generu 
defendant   and   specially    to  be 
forced  against  the  property  at 
such  a  judgment  could  be  ai 
by  striking  the  general  feature 
even  after  the  expiration  of  the 
when  it  was  rendered.  JjAtt 
Sweat,  125  Qa.  475.  54  SB 
also  Mahone  v.  Perklnson,  35 

[c]  Personal  Judgmsn 
snrplnsage. — In  an  action  i 
nonresident    begun    on  at 
proceedings  without  service  of 
ess,   where   the  judgment 


•71. 
Oa. 


For  ijrtnr  vmnm,  dertiApaantv  and  ehaafWl  In  the  law  see  cumulative  AnnoUtlons,  same  tiUe,^age  and  note  nvmber. 
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iiWDt,  it  can  have  no  effect  farther  than  to  bind  the 
property  attached.*^ 

[i  1145]  2.  Where  Jvriedietion  Aeavlnd  orer 
FmuL  Where  the  court  has  acquired  jnrisdiotion 
over  defendant's  person  by  personal  serviee  or  his 
Tolnntary  appearance  it  is  usually  proper  to  render 
s  personal  judgment  against  him.** 

1146]  3.  Direcltoiis  ae  to  Bale  of  Property 
ud  iMn^licstkm  of  Froeeede— a.  Propriety.  While 


it  has  been  considered  proper  for  the  court,  on 
rendering  judgment  for  plaintiff  in  an  attachment 
suit,  to  include  in  its  judgment  a  direction  that 
the  property  attached  be  sold  and  the  proceeds 
applied  to  the  payment  of  the  judgment,*'  this  is 
not  a  universal  rule.** 

[f  1147]  b.  NecenH^  for.  In  some  states  a  judg. 
ment  for  plaintiff  in  attachment  is  required  to  con- 
tain an  order  for  special  execution  against,  or  sale 


sonal  In  form  and  an  execution  Is- 
sued generally  against  defendant's 
property,  but  was  only  levied  on  the 
attached  real  estate,  It  was  held  that 
tbe  order  of  sale  was  valid,  and  that 
the  general  personal  Judgment  was 
mere  surplusage.  Mickey  v.  Strat- 
ton,  17  P.  Cas.  No.  »,530,  5  Sawy.  475. 
To  same  effect  Merwln  v.  Hawker.  81 
Kan.  222.  1  P  640. 

[d]  Void  penoaal  judffmnt  doM 
wt  affsot  nnvclosnr*  of  lles^^A 
Judgment  directing  the  sale  of  at- 
tached property  to  satisfy  plaintiffs 
claim  is  not  affected  by  the  fact  that 
the  court  rendered  a  void  personal 
Judgment  against  defendant  In  the 
t>ame  case.  Bar«I1i  v.  Wagner,  6  Tex. 
Civ.  A.  445.  27  SW  17, 

•I.  Ark. — Wilson  v.  Spring,  88 
Ark.  181;  Pelld  v.  Dortch.  34  Ark.  899; 
Parsons  v.  Paine,  26  Ark.  124. 

Cal. — ^Hodgklns  v.  Dunham,  10  CaL 
A  696,  leS  F  SSI. 

ni.— Touns  T.  Campball,  10  HI. 
BO. 

KISK-^Tabler  t.  Httchell,  CS  Miss. 
4S7. 

HO.— <nark     HoUlday.  >  Mo.  Til. 
N.  C— May  r.  aetty.  140  N.  C  tlO, 
S3  SE  76. 

M.   U.  8.— Maxwell  T.  Stewart.  21 

Wall.  71,  22  Wall.  77.  22  L.  ed.  661. 

Ala. — Balkum  v.  Reeves,  98  Ala. 
460,  13  8  524;  Betancourt  v.  £n>erlln, 
71  Ala.  461. 

Ga. — Pitcher  V.  Lowe,  95  Oa.  423, 
22  SE  678;  Richmond,  etc.,  R.  Co.  v. 
Mitchell,  OS  Ga.  78.  22  SB  124:  Hod- 
nett  V.  Stone,  93  Ga.  646.  20  SB  43; 
Sutton  T.  Gunn,  86  Oa.  652,  12  SB 
979:  Jaffray  v.  Purtell.  66  Ga.  226; 
Bulce  V.  Lrf>wman  Gold,  etc..  Mln.  Co., 
44  Ga.  769;  Parker  v,  Brady,  66  Ga. 
171;  Atlantic,  etc.,  R.  Co.  Florida 
Constr.  Co.,  61  Gn.  241. 

111. — Sharpe  v.  Morgan,  144  111.  882, 
13  NE  22;  Burns  v.  Shoemaker,  etc., 
Co.,  172  III.  A.  290;  Dernburg  V.  Teftt, 
63  111.  A.  S8. 

Iowa. — Hunns  v.  Donovan  Commn. 
Co..  117  Iowa  616,  91  NW  789. 

Mich. — Fletcher  v.  Morrell.  78  Mich. 
176.  44  NW  133. 

Hiss. — ^Hall  Commn.  Co.  v.  Poote, 
»  Hiss.  422.  48  B  676. 

Mo. — Payne  v.  O'Shea.  84  Mo.  129; 
D.  C  Wise  Coal  Co.  v.  Columbia  Zinc, 
etc,  Co.,  14S  Mo.  A.  587,  128  SW  2S2; 
Whitman  Agrleultural  Assoc.  v.  Na- 
tional R.,  etc,  Assoc,  46  Mo.  A.  00. 

Kebr. — ^Haines  Stavart,  8  Nebr. 
(UnoflT.)  216,  91  NW  630. 

N.  J. — Oavis  V.  Megros,  66  N.  J.  L. 
427.  26  A   1000;  Thompson  t.  Biast- 
bnm,  16  N.  J.  U  100. 
Tex.— Cloud  T.  Smith,  1  Tex.  611. 
Va.— FlBber     March,  86  Oratt  <«7 
Pa.)  766. 

W.  Va. — Chllhowfe  Lumber  Co.  V- 
Unee.  60  W.  Va.  636,  41  SB  128. 

See  Graham  v.  Sheets,  6  KyL  299. 

Annmnom  M  iItIu  tarlsdletlon 
to  rsnd«r  •  psTMmal  yaAgmnA  see 
rapra.  }  1120. 

[a]  BMital  of  jvzlsdlotlOB.— 
H'here  defendant  appears  in  attach- 
went,  a  further  recital  In  the  Judg- 
ment as  to  the  court's  Jurisdiction  Is 
mnecessary,  and  may  he  treated  as 
rarplasag-e.  Pacific  Selling  Co.  v. 
:^lllns.  <AIfi.)  89  S  579. 

rb]  JM«n«at  aralast  <mm  of  two 
lsfs»flsiif  In  New  Jersey,  where  a 
lefendant  In  attachment  appears  and 
p>es  to  trial  on  the  merits,  the  case 
Voceeds  as  If  commenced  by  sum- 
■ods.    Ttaarefore,  where  a  suit  had 


been  commenced  by  attachment  upon 
the  property  of  two  defendants  and 
they  appeared  and  Joined  Issue,  and 
no  notice  of  misjoinder  was  givei\.  It 
was  held  that  there  was  no  error  tn 
rendering  Judgment  against  one  only 
of  the  defendants.  BHlott  V.  BodJne, 
'59  N.  J.  L.  567.  36  A  1038. 

03.  Blue  Grass  Canning  Co.  v. 
Wardman,  103  Tenn.  179,  62  SW  137. 

[a]  Jndgment  to  be  satlafled  by 
sale  of  property. — A  Judgment  In  at- 
tachment against  a  nonresident 
served  by  publication  only,  which  is 
against  defendant,  to  be  satisfied  only 
by  a  sale  of  the  property  attached.  Is 
in  proper  form.  Pyatt  v.  Riley,  252 
111.  36,  96  NB  670. 

ib]  Attaohmsitt  for  debt  not  due. 
L.  Judgment  In  attachment  for  a 
debt  not  due,  which  ordered  the  sher- 
lEE  to  make  sale  of  the  property  at- 
tached on  credit  untU  the  date  when 
the  debt  to  plaintiff  should  become 
due  and  take  booda  of  the  purchaser, 
with  surety,  for  the  proceeas,  and  as- 
sign the  same  to  platntlfl  to  the 
amount  of  the  debt  due  him  and  his 
costs,  and,  if  the  proceeds  should  ex- 
ceed that  amount,  to  assign  the  bonds 
for  the  suntlus  to  defendant,  was 
proper.  Kyle  v.  Connelly,  8  IiSlgh 
(80  Va.)  719. 

[c]  Wbere  the  property  has  been 
zeplavled,  It  is  proper  to  provide  for 
foreclosure  of  the  attachment  lien  as 
well  as  render  Judgment  against  the 
sureties  on  the  replevy  bond.  At- 
kinson V.  Wltte,  (Tex.  Civ.  A.)  64 
SW  611. 

[d]  Bight  to  objeet  to  judgmsnt 
for  sale^~-A  defendant  in  possession 
of,  and  claiming  as  her  own,  real 
estate  levied  upon  under  attachment 
as  the  property  of  another  may,  al- 
though navlng  no  title  to  the  prop- 
erty, object  to  a  Judgment  for  Its 
sale  for  any  error  therein,  being  in 
possession  and  entitled  to  compensa- 
tion for  improvements.  Webber  v. 
Tanner,  66  SW  848,  23  Kylj  1694 
[allowing  reh  64  SW  741,  28  KyL 
1107). 

[el  jmdffmeirt  ahowlar  that  Mle 
ordered  by  eovrtv— Where  a  Judgment 
recited  that  it  appeared  to  the  court 
that  certain  property  of  the  attach- 
ment defendant,  described  therein, 
had  been  attached  in  the  action,  and 
that  it  was  ordered  that  the  proiterty 
and  the  debtor's  InterMt  therein  be 
sold  to  satisfy  platntUTs  demands, 
the  Judgment  showed  on  its  face  that 
the  court  and  not  ths  clerk  ordered 
the  sale  of  the  attached  property, 
and  was  therefore  not  objectionable 
on  the  theory  that  the  clerk  in  en- ' 
tering  the  default  of  defendants  in 
attachment  had  no  power  to  order  a 
sale  of  the  property  attached.  John- 
ston V.  Shaw,  190  Fed.  460,  111  CCA 
208. 

[f1  Wbere  tbe  property  la  in  tbe 
possession  of  a  tblrd  person  who  has 

not  intervened  In  the  attachment  suit, 
plaintiff  cannot  have  Judgment  sub- 
jecting the  property  to  the  payment 
of  his  demand,  but  his  remedy  Is  by 
execution.  Post-Glover  Blectric  Co. 
v.  McBntee-Peterson  Engineering 
Co..  128  N.  C.  199,  38  SB  831. 

[e]  Attaohment  of  derlse^The 
nnai  Judgment,  In  an  action  wherein 
a  devisee's  interest  in  realty  was  at- 
tached, properly  allowed  the  executor 
to  sell  the  attached  property  as  di- 
rected by  the  will  and  provided  for 
tbe  appUoatlon  of  defendant's  share 


of  the  proceeds  upon  the  Judgment 
against  him.  Ward  v.  Benner,  89 
Kan.  369,  131  P  600. 

04.   See  cases  Infra  this  note. 

[a]  In  Arisona,  where  real  estate 
was  attached  before  the  death  of  the 
owner,  and  after  his  death  the  com- 
plaint was  amended,  asking  the  fore- 
closure of  the  lien  but  not  waiving  all 
recourse  against  other  property,  it 
was  held  that  the  statutes  did  not 
authorise  a  foreclosure  by  sale  of 
the  property,  but  the  court  should 
decree  tliat  the  personal  Judgment 
against  the  estate  should  be  given 
preference  in  the  proceeds  of  the  sale 
of  the  attached  property  If  it  was 
sold  by  the  executor  for  the  purpose 
of  paying  debts.  Wartman  v.  Pecka, 
8  Ariz.  8.  68  P  534  (construing  Rev. 
St,  [1S87]  pars  1117,  1119.  1176). 

[bj  In  BUssonrl,  where  jurisdic- 
tion is  obtained  over  deftndant's 
person,  the  JudgnwAt  mu«t  be  IHtts 
eral,  and  If  ts  emt^  'to  order  the 
of  the  attached  property,  Payne  v. 
O'Shea,  84  Mo.  129;  Maupin  V.  Vir- 
ginia Lead  Min.  Co.,  78  Mo.  24;  Borum 
V.  Heed,  73  Mo.  461;  Phtlfp?  v.  Stew- 
art, 69  Mo.  149;  Hubbard  v.  Moss.  65 
Mo.  G47;  Huxlev  v.  Harrold,  62  Mo. 
616;  Jones  v.  Hart.  60  Mo.  351;  Krlt- 
ser  V.  Smith,  21  Mo.  296;  Audenreld 
V.  Hull,  4r.  Mo.  A.  202;  Holliday  V. 
Mansker,  44  Mo.  A.  465. 

[c]  trader  the  Texas  statute  (1) 
(ttev.  St.  [1895]  art  214),  providing 
that,  when  an  attachment  Ik  iwsuf^d 
from  a  coiinty  court,  no  order  fnn-- 
closlnK  the  Hen  I  hereby  iii^'iiiireil 
shall  bo  nece,sK:iry,  but  th:it  th-'  judjj- 
ment  shall  recite  the  iK^?uajice  o£  iho 
attachment  and  the  levy,  the  county 
court  may  not  render  Judgment  fore- 
closing an  attachment  Hen.  Hamlll 
V.  Samuels,  (Clv.  A.)  135  SW  746. 
(2)  Rev.  Civ.  St.  (1911)  art  268,  pro- 
viding that  foreclosure  of  the  lien  of 
an  attachment  issued '  by  a  county 
court  shall  be  unnecessary,  but  that  a 
recital  In  the  Judgment  for  plaintiff 
of  the  Issuance  and  levy  of  the  at- 
tachment shall  be  sufUclent  to  pre- 
serve Us  lien,  does  not  deprive  such 
court  of  its  power  to  foreclose  such 
Hen,  but  at  most  substitutes  for  the 
foreclosure  a  mode  of  proceeding 
equivalent  thereto.  8.  K.  McCall  Co. 
V.  Page,  (Civ.  A.)  166  SW  655.  (3) 
Under  BajleB  Annot.  Civ.  St  (1897) 
art  214,  relating  to  attachments,  the 
county  court  in  an  action  by  attach- 
ment may  not  foreclose  the  Hen  cre- 
ated thereby,  but  it  must  recite  in  Its 
Judgment  the  issuance  and  levy  of  the 
attachment  and  thereby  preserve  the 
Hen.  the  benefit  of  which  may  be  ob- 
tained by  levy  and  sale  under  execu- 
tion. Patterson  v.  McMlnn,  (Civ.  A.) 
162  SW  223. 

[d]  Provision  that  lien  1m  "reoog- 
nlsed." — A  Judgment  which,  after  re- 
citing the  issuance  and  levy  of  an 
attachment,  adjudged  that  the  lien 
existing  by  virtue  thereof  be  "recog- 
nized," and  directed  the  clerk  to  Issue 
an  execution  commanding  a  sale  of 
the  attached  land  and  an  application 
of  the  proceeds  of  the  sate  to  the 
payment  of  the  Judgment  and  costs, 
and  the  return  of  any  overplus  to  the 
landowner,  althoug'h  containing  more 
than  was  necessary  to  preserve  the 
attachment  lien,  was  not  objection- 
able as  purporting  to  foreclose  the 
attachment  Hen  on  the  land  levied  on. 
Johnson  v.  W.  H.  Goolsby  Lumber 
Co,  (Tex.  Civ.  A.)  121  SW  S83. 
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of,  the  attaebed  prt^rty,  and  a  general  jad^^nent 
and  exeention  releases  the  lien  of  the  attachment;*" 
but  in  the  absence  of  any  express  statutory  Te< 
quirement  therefor  sueh  an  order,  although  ens- 
tomarily  made,  is  not  generally  r^arded  as  essential, 
and  the  lien  of  the  attachment  is  not  discbaiged  by 
a  general  judgment  and  exeention.** 

S5.  Bmnry  v.  Royal,  117  Ind.  299. 
20  NE  150:  Wrlsht  v.  Manns.  Ill  Ind. 
422.  12  NE  160;  U.  S.  Mortgage  Co.  v. 
Henderson,  111  Ind.  24,  12  NB  88: 
SannoB  v.  Rons,  105  Ind.  658,  5  NG 
699;  Smith  v.  Scott,  8<  Ind.  84«; 
Lowry  v.  McQee.  7&  Ind.  508;  Oasi  v. 
WilHamB,  46  Ind.  253;  Sahner  v.  Sah- 
ner,  26  Ind.  A.  624,  «0  NE  169:  Capi- 
tal City  Dairy  Co.  v.  Plummer,  20 
Ind.  A.  408,  49  NE  963;  Perry  v.  Men- 
denhall,  67  N.  C.  167;  Amyett  v. 
Backhouse,  7  N,  C.  63;  Martena  v. 
Northern  State  Bank.  68  Or.  273,  135 
P  885:  Moore  Mfg.  Co.  v.  BlUinga.  46 
Or.  401.  80  P  422;  Bremer  v.  Flecken- 
Btetn.  9  Or.  266;  Staunton  y.  Harris,  9 
Helsfc.  {Tenn.)  679.  See  Caldwell's 
Succ.  8  Iia.  Ann.  42. 

[a]  XUnsfeMtlom^— Where  defend- 
ant In  an  attachment  Bult  In  which 
applying  creditors  have  been  ad- 
mitted appears,  judgment  In  per- 
sonam Is  rendered  against  him,  and 
execution  Issues  thereon  to  the  sher- 
Uf,  a  sale  of  land  thereunder  will  only 
convey  the  Interest  of  defendant  In 
such  land  at  the  time  of  the  entry  of 
Judgment.  If  the  creditor  desires  to 
avB^U  himself  of  the  title  defendant 
had  when  the  writ  of  attachment  Is- 
sued he  must  have  his  debt,  as  as- 
certained by  his  judgment,  embraced 
in  the  judgment  In  the  attachment 
suit,  whereupon  a  sale  and  convey- 
ance may  be  made  by  the  auditor, 
which  by  the  statute  shall  convey  the 
estate  defendant  had  at  the  time  the 
writ  of  attachment  was  Issued. 
Blatchford  v.  Conover,  40  N.  J.  Bq. 
205,  1  A  16.  7  A  854.. 

[b]  Order  for  sale  of  part  releases 
Ilea  oa  rest>— A  personal  judgment 
for  plaintiff,  with  an  order  for  the 
sale  of  part  of  defendant's  lands  pre* 
viously  attached  by  plaintiff,  releases 
the  attachment  lien  on  land  not  In- 
cluded in  the  order.  Thomas  v.  John- 
son, 137  Ind.  244,  3fl  NE  893. 

[  c  ]  B  ir  eot  of  taking  ovt  fled 
fadas. — If  plaintiff,  instead  of  suing 
out  a  writ  of  venditioni  exponas, 
takes  out  a  fieri  facias,  he  thereby 
waives  the  lien  of  the  attachment. 
Hurst  V.  Llford,  11  Heisk.  (Tenn.) 
622;  Snell  v.  Allen.  1  Swan  (Tenn.) 
207;  Seawell  t.  Williams,  1  OverL 
(Tenn.)  273. 

fd]  Wlura  the  pgopsrtr  has  been 
miM  as  perishable,  such  an  order  is 
not  necessary.  Bremer  v.  Flecken- 
Btein,  9  Or.  266. 

[e]  ireed  sot  daerea  prlTUege. — 
To  entitle  an  attachment  creditor  to 
be  paid  out  of  the  property  attached. 
It  is  not  essential  that  the  judgment 
should  decree  a  privilege  upon  the 
property,  A  judgment  decreeing  that 
the  debt  be  paid  out  of  the  property 
attached  is  equivalent  to  a  judgment 
decreeing  a  privilege.  Harmon  v. 
Juge  Flls,  6  Ia.  Ann.  768. 

ae.  Ala.' — Berney  Nat.  Bank  T. 
Pinckard,  87  Ala.  577.  6  S  364. 

Cal. — Low  V.  Henry,  9  Cal.  538. 

Colo. — Brown  v.  Tucker.  7  Colo.  30. 
1  P  221. 

Ida. — Kerns  v.  McAulay,  8  Ida.  568. 
C9  P  539. 

Ill, — Where  an  attachment  suit  is 
begun  In  a  court  of  record,  the  entry 
of  a  personal  judgment  against  de- 
fendant does  not  operate  to  discharge 
the  Hen  of  the  attachment  (Pyatt  v. 
Riley.  252  III.  36.  96  NE  570:  Tarnell 
v.  Brown,  170  111.  362,  48  NE  909,  62 
AmSR  380  [rev  65  III.  A.  83];  St. 
Jospph  State  Nat.  Bank  v.  Union  Nat. 
Bank.  168  111.  519,  48  NE  82  riff  68 
III.  A.  251:  Hqgue  v.  Corblt.  156  IlL 
540.  41  NB  219,  47  AmSR  232);  but 
where  the  action  Is  In  a  justice's 


[i  1148]  0.  Form  and  BlffleMncr.  The  orde: 
for  sale  should  describe  the  attached  property  clearly 
and  definitely,'*  and  direct  the  sale  of  as  moeh 
thereof  as  will  be  necessary  to  satisfy  tlie  judg- 
ment;" and  it  has  been  held  in  the  case  of  realty, 
require  a  report  to,  and  confirmation  by,  the  conrt 
before  conveyance  to  the  purchaser  and  payment 


court  the  judgment  must  order  the 
sale  of  the  projierty  attached:  other- 
wise it  operates  as  a  dismissal  of  the 
attachment  (Wasson  Ooaa,  9t  UL 
46). 

Iowa. — ^Kingsbury  v.  Buchanan,  11 
Iowa  387. 

Kan.— Wallach  v.  Wylie,  28  Kan. 
188. 

Minn. — ^Hencke  v.  Twomer,  68  Hlnn. 
650,  60  NW  697. 

Miss.— «ale  v.  French,  61  Mlas.  170. 
Sfe  also  Van  Diver  t.  Buckler.  1  8 

633. 

Mont.— State  v.  Eddy.  10  Mont.  Sll, 
25  P  1032. 

N.  I),— Mott  V-  Holbrook,  28  N.  D, 
261.  lis  NW  1061. 

C)h.— Cugeshall  v.  Marine  Bank  Co., 
63  Oh.  Kt.  an.  57  NK  1086;  Liebmon 
v.  Ashbiukcr.  36  Oh.  St.  94. 

.S,  D. — Iowa  State  Sav.  Bank  V. 
Jacob.son.  8  S.  D.  292,  66  NW  468. 

Tex. — Wallaaa.  V.  Borel,  66  Tex 
572.  2  SW  96.  But  see  Cook  V.  Love, 
S3  Tex.  487. 

Va. — O'Brien  v.  Stephens,  11  Oratt. 
(El  Va.)  610  [fall  Habany  v.  Kep- 
hart,  15  W.  V:».  609]  (holding  that 
where  defendant  appeared  the  decree 
might  be  personal  only  or  might  In- 
clude an  order  for  the  sale  of  the 
attached  property). 

Wash. — Pennsylvania  Mortg.  Inv. 
Co.  V.  Oilbert.  IS  Waah.  684,  48  P  941. 
46  P  42. 

Wis.-r-Hadlson  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269.  45  NW  810, 
48  NW  421. 

"The  legal  effect  of  a  judgment 
against  the  defendant  is  to  condemn 
the  property  seised  to  sale,  and  al- 
though the  practice  Is  to  make  an 
order  of  condemnation  in  the  judg- 
ment. It  Is  not  necessary  to  do  so," 
Sale  V.  French,  61  Miss.  170,  175. 

[a]  Where  Interest  la.  land  at- 
tached.— (I)  Under  Sayles  Clv.  St. 
Tex.  art  180a.  an  order  for  the  sale 
of  the  attached  property  is  necessary 
only  In  regard  to  personalty,  and 
where  the  attached  property  consists 
of  an  interest  in  land — such  as  a 
leasehold  estate—*  mere  recital  of 
the  Issue  and  levy  of  the  attachment 
Is  sufllclent  to  preserve  the  Hen  with- 
out an  order  of  sale.  X<e  Doux  v. 
Johnson.  (Tex.  Clv.  A.)  23  SW  902. 
(2)  The  fact  that  execution  on  a 
Judgment  foreclosing  an  attachment 
lien  on  land  is  called  an  order  of  sale 
does  not  affect  IU  validity.  Rule 
V.  Rictaarda,  (Tex.  Clv,  A.)  159  SW 
886. 

[b1  Beeftal  of  attaohaMBt  for 
iweserratioa  of  Ue&i—d)  Where  the 
existence  of  an  attachment  Hen  was 
not  an  issue  of  fact  for  the  Jury,  on 
the  establishment  of  plaintiffs'  debt 
by  the  verdict,  it  was  the  court's 
duty  to  recite  in  its  Judgment  the 
issuance  and  levy  of  the  attachment 
as  the  method  prescribed  by  law  for 
the  preservation  of  the  lien  fixed  by 
the  levy  until  enforced  by  execution. 
Johnson  v.  w.  H.  Ooolaby  Lumber 
Co..  (Tex.  Clv.  A.)  121  SW  883.  (2) 
A  recital  In  the  judgment  of  the  Is- 
suance and  levy  of  an  attachment 
preserves  the  Hen.  S.  K.  McCall  Co. 
V.  Page.  (Tex.  Civ.  A.)  165  SW  655. 

97.  Beall  v.  Barclay,  10  B.  Mon. 
(Ky.)  261;  Hillman  v.  Werner,  0 
Heisk.  (Tenn.)  686;  Staunton  v.  Har- 
ris. 9  Hfl^k.  fTenn.)  S79. 

[a]  Bnfflolent  description  of  land. 
— It  has  been  held  that  a  Judgment 
which  recited  that  the  land  attached 
was  all  of  defendant's  one-third  in- 
terest in  the  south  side  addition  to 
the  city  of  O,  In  W  county,  sufll- 
elently  described  the  property  to  Ilx 


the  lien  thereon,  where  the  pctltin 
described   the   land   by   metes  ul 

bounds  as  containing  thirty-eight  and 
sixty-eight  one-hundredtha  acres,  tnil 
alleged  that  the  owner  had  platted 
the  same  Into  lots  and  blocks,  stjled 
the  "South  Side  Addition  to  George- 
town, Texas,"  and  defendant  In  hii 
pleading  admitted  that  the  South  Side 
Addition  constituted  all  the  land 
specified  in  complalnant'a  petitioa. 
Glasscock  v.  Price,  (Tex.  Civ.  JL)  4S 
SW  41E  [mod  92  Tex.  271.  47  SW 
9661, 

n>]    FaUnre   to   deaerCba  laalr- 

Where  a  judgment  directed  a  sale  of 
half  of  a  city  lot  attached,  withoal 
stating  which  half,  and  the  return  of 
the  attachment  also  failed  to  shov 
which  half  had  been  attached,  it  vaa 
held  that  parol  evidence  waa  not  ad- 
missible to  show  that  fact,  and  the 
Judgment  was  void  for  uncertalotT. 
Porter  v.  Byrne,  10  Ind.  146.  71  AmD 
806. 

[o]  FaUvre  to  UmMtw  JMt  to  bt 
■eld.  Where  a  judgment  forecloeinx 
an  attachment  Hen  and  an  order  of 
sale  Issued  thereunder  describes  tbe 
land  to  be  sold  simply  aa  part  of 
designated  lots,  without  Identlfyiac 
the  part,  a  sale  under  the  aame  ti 
void.  McDonald  v.  Red  River  ConntT 
Bank.  74  Tex.  639.  IS  SW  22S. 

[d]  teyevfaot  dsssrtiiUon  doM 
aot  aisokarge  Usn^Where  property 
has  been  attached,  the  fact  that  tht 
Judgment  and  order  of  sale  contained 
an  Imperfect  description  of  the  prop- 
erty did  not  operate  as  a  discharge  of 
the  Hen  of  attachment.  Gerdea  t. 
Sears,  13  Or.  358,  10  P  631. 

[e]  Speolflo  order  for  oaeh  tUnm 
nnaeoesaary..— Where  two  mules  were 
levied  upon,  it  was  held  that,  on 
Judgment  for  plaintiff,  an  order  for 
a  special  execution  agminat  the  at- 
tached property  was  proper  without 
making  a  specific  order  for  each. 
Melncke  v.  Bracksleck,  1 4  Mo  A. 
316. 

S8.  Harlow  v.  Becktle.  1  Blackf. 
(Ind.)  287  (holding,  however,  that  an 
order  for  the  sale  of  all  the  attached 
property  was  not  erroneous  if  it  waa 
apparent  that  no  injustice  would  be 
done  thereby). 

[a]  Order  for  aale  of  land,.  It  is 
error  to  direct  a  sale  in  gross  of  at- 
tached lands  which  are  separate 
tracts  and  altuated  in  different  coun- 
ties. The  judgment  should  direct  a 
sale  by  the  tract,  and  only  so  mwA 
as  Is  necessary  to  satisfy  the  debt 
and  coats.  Starks  v.  Curd,  ts  Ky. 
164,  10  SW  419,  19  KyL  740. 

[b]  Danaaads  set  MoomaUa  ta 
action.— Where  plaintiff  declared  ta 
assumpsit  and  his  writ  was  In  tres- 
pass on  the  case.  It  was  held  that 
demands  for  which  debt  or  covenant 
alone  would  He  could  not  be  recov- 
ered In  the  action:  and  therefore  it 
was  erroneous  to  order  the  sale  of 
property  for  the  satisfaction,  not 
only  of  that  portion  of  plaintllTs 
claim  which  might  properly  De  recov- 
ered, but  also  for  that  portion  whkh 
could  not  be  so  recovered.  Boaraaa 
V.  Patterson,  1  GIU  (Md.)  272. 

[c]  Wlieve  lacal  tm*  kald  to- tras- 
teesi — ^Where  only  the  eouitabie  title 
to  attached  realty  Is  held  bv  defend- 
ant, the  land  will  not  be  sold  In  tbe 
absence  of  the  trustees  who  hold  the 
legal  title.  They  must  either  be 
served  with  process,  or,  if  non resi- 
dents, an  order  of  publication  or  for 
service  without  the  state  must  Isase 
against  them  and  be  duly  publUMd 
or  served.  Chapman  t.  PittabnrA 
etc.,  R.  Co.,  18  W.  Va.  184. 
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of  the  pnTcfaase  money  to  the  erectitor.^  Wbere 
t  person,  not  a  party  to  the  aotionf  has  r^bts  in  the 
attached  property,  the  coort,  althoi^h  not  having 
equity  jurisdiction,  may  mold  its  judgment  so  as  to 
ptoteet  sneh  r^hts.' 

[f  U49]  d.  Fzopertr  to  Be  Sold.  In  Kentnoky 
the  court  wUl  not  render  jni^ment  for  the  sale  m. 
real  estate  under  attachment  unless,  or  until,  it  has 
bees  made  to  appear  by  affidant  that  defendant  has 
not  sufficient  personal  property  in  t^e  state  to  sat- 
isfy the  judgment." 

[\  1150]  4.  TfBM  of  Entn^-a.  In  GtneraL 
Usoally  it  is  not  permissible  to  enter  a  final  judg- 
ment by  default  against  a  defendant  in  attachment 
who  has  not  been  personally  served  until  the  lapse 
of  a  speeified  time  after  the  execution  of  the  wnt;' 
bat  it  seems  that  a  judgment  rendered  before  such 
time  has  elapsed  is  only  erroneous  and  not  void.' 
A  judgment  against  an  attaichment  defendant  is 
Talid  as  against  him,  although  it  includes  the  sure- 


ties on  his  replevia  bond,  when  by  the  express  pro- 
visions of  the  code  a  ju<^ment  is  not  to  "be  rendered 
against  the  sureties  until  the  expiration  of  thirty 
days  after  the  judgment  against  defendant." 

Whero  groimds  ot  atta^ment  diluted.  It  has 
been  held  not  necessary  to  wait  until  a  determina- 
tion upon  a  traverse  to  the  attaehment  affidavit 
before  enterii^  judgment  by  default  in  the  main  ac- 
tion.* 

[$  1151]  b.  Vhwo  AtUchmoit  on.  Immatimd 
Danuid.  Where  the  attachment  was  issued  upon 
an  immatnred  demand,^  judgment  cannot  be  rendered 
in  the  action,  without  defendant's  coasent  or  witli-' 
out  e^rffis  statutory  authoril^,  until  the  demand 
has  matured.' 

[f  U62]  6.  Sotting  Aside  Dofftntt.'  Provision 
is  sometimes  made  by  statute  for  setting  aside  a 
default  ju^ntent  on  terms  where  defendant  makes, 
application  within  a  specified  time.^^ 

[$  1153]    6.  Validity.    A  judgment  in  attatih- 


te.  Brien  t.  Plttman,  12  Leifrh 
(39  Va.)  ST9  (holdfns  that,  unless 
the  clrcumstanoea  are  very  Decullar, 
a  decree  directing  a  sale  of  attached 
land  for  cash,  which  directs  payment 
of  the  money  to  the  creditor  and  con- 
veyance of  the  land  to  the  purchaser 
before  the  sale  shall  have  heen  re- 

Korted  to  and  oonflmied  by  the  court, 
I  MToneous). 

1.  Blue  Grass  Canning  Co.  v. 
Wardman,  lOS  Tenn.  179,  S2  8W  137; 
Walkw  v.  Hoaston,  (Tex.  Civ.  A.) 
29  SW  1139. 

fa)  Where  ftttexple*  pending 
Where  property  attached  was  Inter- 
pleaded for  under  the  Arkansas  act 
of  Jen.  9,  1861,  and  the  judgmant 
vent  agalnflt  defendant  tn  the  orig- 
inal BUit,  it  should  be  against  him 
with  an  order  of  execution  against 
the  property  attached  In  the  event 
the  Interplea  should  be  determined  In 
favor  of  plalntUI.  Adams  v.  Hohbs, 
27  Ark.  1. 

a.  Webber  v.  Tanner,  <5  SW  848, 
23  KyL  1«94  fallowing  reh  64  SW 
741.  23  KyL  1107];  Davidson  v.  Sim- 
mons, 11  Bush  (Ky.)  330;  Jackson 
V.  McElroy.  2  Bush  <Ky.)  182. 

[a]  XQnatratlon^Where  a  party 
attaches  a  distributable  share  of  a 
defendant's  personal  estate,  and  also 
Afs  Interest  In  the  real  estate  of  his 
father,  the  eourt  cannot  propwly 
render  a  Ju^temont  to  aeU  the  real 
estate  without  subjMtIng  the  per- 
sona.! assets  or  ascertaining  that 
there  were  none.  Davidson  v.  81m- 
mona.  11  Bush  (Ky.)  830. 

fb]  affect  of  maJHnir  orte*  before 
alKdaTlt  filed.— The  maJtlnic  of  an  or- 
der of  «n1e  before  such  amdavU  has 
been  filed  does  not  make  the  judg- 
ment void  or  affect  the  Ilea  of  the 
attachment.  Fremd  v.  Ireland,  83 
SW  89,  17  KyL  1140. 

3l  Ala.— Central  Mln.,  etc..  Co.  v. 
Stoven,  4S  Ala.  594;  Standtfer  v.  To- 
ney.  43  Ala.  70;  Letondal  v.  Hugue- 
nln,  2S  Ala.  652. 

Del. — Oerlln  v.  De  VUlerol,  7  Del. 
203. 

M<L — ^Wal  ters  v.  Hunroe,  17  Md. 
COl. 

Mlsa. — SafTaracus  v.  Bennett,  7 
MISB.  277. 

Pa, — I^ne  v.  White.  140  Pa.  99.  21 
A  437:  Wallace  v.  Scholl,  9  Pa.  Super. 
284;  Artxnan  Adams,  It  WklyNC 
339;  Sbtister  v.  Bonner,  T  WklyNC 
17. 

Tenn. — Rumbough  v.  White,  11 
Hetok.  ««0:  Sorrels  v.  Wllev.  «  Helsk. 
318;  Claybrook  v.  Wade,  7  Coldw.  615; 
Swan  Roberts.  2  CoMw.  163;  Por- 
ter V,  Pwtee.  7  Humphr.  168, 

[ftl  Vlte  entry  of  the  flrst  default 
In  attachment  without  publication  of 
notice,  or  before  proof  of  publication 
WMM  ffle<l.  was  not  error.  Slaughter 
T.  Bevana.  1  Finn.  <Wls.)  S48, 


[b]    Batry  at  next  twm  of  conzt^ 

In  an  attachment  proceeding  a  Judg- 
ment by  default  may  be  entered 
against  defendant  at  the  next  term 
ox  court,  although  the  declaration 
was  not  filed  ten  days  before  tbe 
commencement  of  said  term.  Oeb- 
hard  v;  Brewers  Malting  Co.,  186  ni. 
A.  264, 

4k  Morey  t.  Hoyt,  42  Conn.  542, 
26  A  127.  19  LRA  Sll;  Calhoun  v. 
Ware,  84  Mtsa  146;  Porter  v.  Partes, 
7  Humphr.  (Tenn.)  168. 

6.  Stephens  v.  Davis.  (JUa.)  89  S 
831. 

«.  Ripley  v.  Astec  Mln.  Co.,  6  N. 
M.  415,  28  P  773.  But  compare  Row- 
ley V.  Cummlngs,  9  Miss.  340  (hold- 
ing that,  where  defendant  In  attach- 
ment pleaded  In  abatement,  and  plain- 
tiff demurred,  and  defendant  Joined 
In  the  demurrer.  It  was  error  to  ren- 
der final  judgment  agalnet  defendant 
as  on  default  without  disposing  of 
the  demurrer). 

7.  might  to  attaoluneat  where  d^ 
mand  not  due  see  supra  9)  112-115. 

8.  Ala,— Jones  v,  Holland,  47  Ala, 
732;  Allen  v.  Claunch,  7  Ala.  788; 
Ware  v.  Todd.  1  Ala.  199. 

Iowa. — Crew  v,  McClung,  4  Greene 
153. 

Kan.— Miller  v.   Wichita  Ovenll, 
etc.,  Mfg.  Co..  63  Kan.  75,  86  P  799. 
Mo.— Hamilton  v.   McClelland.  83 

Mo.  315. 

Nebr,— Cox  v,  Peoria  Mfg.  Co.,  42 
Nebr.  660,  60  NW  933. 

N.  M.— Staab  v.  Hersch,  3  N.  M. 
163.  3  P  248. 

Tenn. — ^Howell  v.  Cobb.  3  Coldw. 
104.  88  AmD  691. 

Tex.— Rabb  v.  White,  (Civ.  A.)  46 
SW  860;  Kins  v.  Fraser,  2  Tex,  A. 
Civ,  Cas.  S  788;  Mack  v.  James,  1 
Tex.  A.  Civ,  Cas.  j  547. 

Wis. — Rice  V.  Jerenson,  54  Wis. 
248,  11  NW  549. 

Wyo. — Crain  v.  Bode,  6  Wyo.  266, 
39  P  747. 

Ta]  It  is  only  by  vlrtae  of  tbe 
Attachment  Act  that  an  action  can 
be  maintained  on  a  claim  not  due; 
and  where  the  attachment  issues 
against  one  only  of  two  Joint  defend- 
ants on  such  a  demand,  the  action  Is 
premature  as  to  the  other  and  a  Judg- 
ment by  default  is  erroneous  as  to 
him,  Terry  v.  Curd,  etc.,  Mfg.  Co., 
66  Miss.  394.  6  S  229. 

[b]  Attaohmwt  la  aid  of  fore- 
olosnrs  of  mortyafa^ — Judgment 
should  not  be  rendered  on  an  attach- 
ment Sued  out  to  aid  a  suit  to  fore- 
close a  mortgage  until  the  mortgaged 
property  has  bt^en  sold,  and  the 
amount  left  unpaid  determined.  Bry- 
ant V.  Shute,  147  Ky.  268.  144  SW 
28. 

[c]  Error  not  waived  br  offer  to 
yajr  deli1>— Krroc  In  rendering  a  Judg- 
ment In  attachment  before  the  deht 


became  due  Is  not  waived  by  de- 
fendant's offer,  on  tbe  day  of  the  ren- 
dition of  the  Judgment,  to  pay  the 
debt  Crain  v.  Bode,  5  Wyo.  255,  39 
P  747. 

S.  OpsDlng  or  ▼acattng  Judgments 
mmallr  see  Judgments  [23  Cyc 
889]. 

lO.  Dwyer  v.  Moore  Furniture  Co., 
178  111.  A.  662;  Underwood  v,  Dol- 
11ns,  47  Uo.  259:  Sloan  v.  Forse,  11 
Mo.  126:  Odenkirk  v.  Odenklrk,  26  Pa. 
Co.  648.  See  In  re  Warthman,  20 
Del.  319.  66  A  «  (where  a  default 
Judgment  was  set  aside  for  want  of 
notice  to  defendftnt). 

[a]  AppUoatlon  nade  by  motion. 
—An  application  to  set  aside  a  Judg- 
ment by  default  In  an  at  tachment 
case  may  be  made  upon  motion  sup- 
ported by  petitions  or  afTtdavlts. 
Smith  V,  Poster,  8  Coldw.  (Tenn,> 
139. 

[bl  In  Marylaad  Judgments  of 
condemnation,  nisi  against  property 
attached  in  rem,  become  absolute  by 
lapse  of  the  term  of  court  at  which 
they  were  rendered,  and  hence  such 
Judgments,  entered  against  an  Inter- 
est in  lands  decreed  to  be  sold  In 
partition,  after  attachments  had  been 
levied  thereon  and  laid  in  the  hands 
of  the  trustee  appointed  to  make  the 
sale,  became  specific  Hens  on  such 
Interest  after  the  lapse  of  the  term 
at  which  they  were  entered,  relatbig 
back  to  the  time  the  attachments 
were  laid,  and  after  such  Interest  had 
been  sold  under  the  partition  decree, 
such  Hens  were  transferred  to  the 
corresponding  Interest  In  the  pro- 
ceeds. Western  Nat.  Bank  v.  Nation- 
al Union  Bank,  91  Md.  613,  46  A 
960  (holding  further  that,  where 
Judgments  of  condemnation  nisi 
against  an  attached  interest  In  land 
decreed  to  be  sold  In  partition  had 
become  absolute  by  lapse  of  the  term 
of  court  at  which  they  were  entered, 
the  Hen  thereof  was  not  affected  by 
the  fact  that  two  years  thereafter 
the  partition  suit  assumed  the  form 
of  a  creditors'  suit  In  so  far  as  the 
interest  attached  was  concerned,  al- 
though a  petition  of  one  of  the  credi- 
tors, which  did  not  refer  to  other 
creditors,  but  asked  an  award  of  the 
entire  Interest  to  it,  had  been  filed  be- 
fore such  Judgments  became  abso- 
lute). 

[c]  In,  TsBiMBsee,  where  a  defend- 
ant in  an  attachment  suit  is  a  non- 
resident, or  has  removed  himself  or 
his  property  out  of  the  stats,  the 
Judgment  or  decree  by  default  may 
be  set  aside  upon  application  and 
good  ground  shown  within  twelve 
months  thereafter,  so  that  he  may 
make  his  defense;  but  where  the 
issue  of  tbe  attachment  is  based  upon 
the  ground  that  he  Is  an  absconding 
debttw.  be  is  precluded  from  this 
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ment  in  aid  of  a  suit  in  assnmpnt  is  an  entirety, 
and,  if  void  aa  to  one  of  two  defendants,  it  is 
void  as  to  Ijoth.'^  Where  an  action  against  a  non- 
resident is  commenced  by  attachment,  a  default 
judgment  on  a  petition,  not  stating  a  cause  of  ac- 
tion will  not  warrant  a  foreelosnre  of  the  attach- 
ment.*' A  jn^ment  on  an  attachment  writ,  re- 
citing that  defendant  unjustly  refused  to  i^ply  his 
property  to  the  payment  of  his  debts,  is  not  invalid 
because  of  a  variance  between  it  and  the  affidavit 
which  alleged  that  defendant  had  property  which 
he  concealed  and  unjustly  refused  to  apply  to  the 
payment  of  his  debts.^* 

1%  1154]  7.  Effect-a.  In  GounL"  Where  the 
court  has  jurisdiction,  a  judgment  in  an  attaeh- 
ment  suit  cannot  be  collaterally  attacked  for  errors 

mode  of  redress  end  must  seek  his 
remedy  on  the  bond.  Btedsoe  v. 
Wright.  2  Baxt.  471:  Gill  v.  Wyatt. 
6  Helak.  88;  Patterson  v.  Arnold,  A 
Coldw.  36<;  State  v.  Hal!,  S  Coldw. 
25B;  Smith  v.  Foster,  3  Coldw.  139. 

[d]  IMMdant  dsvlaa-  intMwt  in 
mtteoad  nropsrty. — where  property 
was  levied  upon  by  attachment  as 
the  property  of  nonresident  defend- 
ants and  service  was  thereafter  made 
apon  them  by  publication  and  judg- 
ment entered  for  want  of  an  answer, 
they  moved  to  vacate  the  judgment 
and  dismiss  the  action  upon  affldavlts 
denying  that  they  had  any  Interest 
In  the  property.  It  was  held  that  the 
court  Improperly  granted  the  order, 
for  If  they  had  no  Interest  to  be  pro- 
tected the  vacation  of  the  Judgment 
as  to  them  would  be  useless.  Whit- 
ney V.  Sherln.  74  Minn.  4.  76  NW  787. 

[el  Xlfftats  of  dsfandant  on  r*- 
hearlnf, — ^here.  on  a  rehearing  In 
an  attachment  proceeding,  as  author- 
ized by  Code  (1899)  c  106  t  25  (Code 
ri906]  I  3560),  providing  that.  If  a 
defendant  against  whom  a  publica- 
tion Judgment  has  been  rendered  in 
an  action  wherein  an  attachment  has 
been  sued  out  shall  return  to  the 
state,  he  may  petition  for  a  rehear- 
ing, and  shall  be  permitted  to  make 
defense  against  such  judgment  aa  If 
he  had  appeared  before  the  same  was 
rendered,  no  error  in  the  judgment 
or  proceeding  Is  established,  defend- 
ant is  not  entitled  to  pay  the  judg- 
ment and  have  the  sale  of  the  prop- 
erty, made  and  confirmed  before  his 
appearance  In  the  action,  set  aside, 
although  plaintiff  was  the  purchaser, 
an  offer  to  pay  at  that  stage  of  the 
proceeding  being  substantially  an  of- 
fer to  redeem  the  property  from  the 
sale,  and  not  a  defense  to  the  action. 
Duty  V.  Sprinkle,  64  W.  Va.  39.  60 
SE  882. 

[f]    Xffeot    of    ■•tUng  Mld*^ 

lere  defendant  was  sued  by  foreign 


wfi( 


attachment,  and  a  Judgment  recov- 
ered was  subsequently  opened  to  per- 
mit defendant  to  defend,  the  attach- 
ment would  be  retained,  subject  to 
the  further  order  of  the  court.  In 
re  Warthman,  20  Del.  319,  55  A  6. 

11.  Brltton  V.  Qregg,  95  111.  A.  29. 

12.  Baker  v.  Hahn.  (Tex.  Civ.  A.) 
161  SW  443. 

13.  Brown  v.  Wllllams-^volce  Co.. 

(Miss.)  63  S  351. 

14.  mrsot  of  jttdnMBt  on  »Maob- 
mMit  lien  see  supra  b9  540-642. 

16.  U.  S.— Tllton  V.  Cofield,  92  U. 
S.  162,  23  L.  ed.  858;  Cooper  v.  Rey- 
nolds. 10  Wall.  808,  19  L.  ed.  981: 
McGoon  V.  Scales.  9  Wall.  28.  19  L. 
ed.  546;  HufT  v.  Hutchinson,  14  How. 
686,  14  I>.  ed.  653;  Rice  v.  Adler- 
Goldman  Commn.  Co..  71  Fed.  151,  18 
CCA  15;  Elder  v.  Richmond  Gold, 
etc.,  Mln.  Co.,  68  Fed.  536,  7  CCA 
364;  Bigelow  v.  Chatterton.  51  Fed. 
614.  2  (5CA  402;  Needham  v.  Wilson, 
47  Fed.  97;  17.  S.  Bank  v.  Voorhees, 
2  P.  Cas.  No.  939.  1  McLean  221  [art 
10  Pet.  449,  9  I>.  ed.  4901. 

ni. — Hernandez  v.  Drake,  81  HI.  34. 


Ind. — Zlegenhager  v.  Dos,  1  Ind. 
296. 

Md.— Hanton  v.  Hoyt,  4}  Md.  254; 
Barney  v.  Patterson,  6  Harr.  ft  J. 
182. 

Mo. — ^Freeman  v.  Thompson,  68  Mo. 
183;  Hardin  v.  La*,  61  Mo.  241. 

Nebr. — Connelly  v.  Bldgerton,  22 
Nebr.  82,  84  NW  76, 

N.  J. — Hartshome  v.  Johnson,  T 
N.  J.  L,  1«8:  Dlehl  V.  Page.  I  N.  J. 
Eq.  148. 

N.  Y.— Bascom  v.  Smith,  JI  N.  T. 
595;  Sklnnlon  v.  Kelly.  18  N.  T.  866; 
Rogers  v.  Ingersoll,  108  App.  DIv. 
490,  98  NTS  140  [aff  186  VT.  T.  5*2 
mem,  78  NE  1111  mem]. 

N.  C— Grier  v.  Rhyne.  67  N.  C. 
338;  Skinner  v.  Moore,  19  N.  C.  188. 
30  AmD  155. 

Oh. — Paine  v.  Mooreland,  15  Oh. 
485.  45  AmD  686. 

Or. — Schlosser  t.  Beemer,  40  Or. 
412.  69  P  299. 

Tenn. — Walker  v.  Cottrell,  6  Baxt. 
257. 

Tex. — Bowers  v.  Chaney,  21  Tex. 
363;  Sutherland  v,  De  Leon,  1  Tex. 
260.  46  AmD  100. 

Va. — Allan  v.  Hoffman,  88  Va.  129, 
2  SE  602;  Lancaster  v.  Wilson,  ST 
Gratt.  (68  Va.)  624. 

W.  Va.— Hall  v.  Hall.  12  W.  Va,  1. 
[a]  Tk*  ral*  hma  bssn  ftp^lsd  to 
a  judgment  of  confirmation  of  sale 
under  a  writ  of  foreign  attachment. 
Voorhees  v.  Jackson,  10  Pet.  (IT.  8.) 
449.  9  L.  ed.  490. 

le.  Duxbury  v.  Datale,  78  Minn. 
427,  81  NW  198,  79  AmSR  408;  Sta- 
ples V.  Falrohfld.  2  N.  T.  41;  Miller 
V.  Brlnkerhoff.  4  Den.  <N.  T.)  118. 
47  AmD  242;  Stanley  v.  Stanley,  86  S. 
C.  94.  14  SE  676;  Houston  v.  Hc- 
Cluney.  8  W.  Va.  185.  In  Haywood 
V.  Collins,  60  111.  828,  deeds  to  prop- 
erty sold  In  attachment  proceedings 
were  set  aside,  on  bill  filed,  on  the 
ground  that  the  Judgment  In  the  at- 
tachment proceedings  was  void  for 
want  of  jurisdiction, 

17.  Brownwell,  etc..  Car  Co.  v. 
Barnard,  189  Mo.  142,  40  SW  762. 

[a]  propTty>— -A  judgment 
for  plaintiff  In  attachment  proceed- 
ings becomes,  when  docketed,  a  lien 
upon  all  the  real  property  of  the 

ffidgment  debtor,  but  does  not  estab- 
ih  any  specific  Interest  In  his  land. 
Oliver  V.  Wright  Vt  Or.  J22.  83  P 
8T0. 

\%.   Herwln  v.  Hawkes,  81  Kan. 
222,  1  P  640. 
19.  Where  Jndgmsnt  psnwnal  In 

form  see  supra  \  1144. 

80.  U.  S. — Cooper  v.  Reynolds,  10 
Wall.  308.  19  L.  ed.  981  (construing 
Tennessee  statute) ;  Westerwelt  v. 
Lewis.  29  P.  Cas.  No.  17.446,  2  Mc- 
Lean 611  (construing  Illinois  stat- 
ute); Wyman  v.  Russell,  30  P.  Cas. 
No.  18.115.  4  Biss,  30?  Cconatrulng 
Indiana  statute). 

Ala. — Soulard  v.  Vacuum  0!I  Co., 
109  Ala.  387.  19  S  414;  Exchange  Nat. 
Bank  v.  Clement,  109  Ala.  270.  19 
S  814;  Hood  v.  Comtnerclal  Germanla 
Trust,  etc..  Bank,  (A,)  67  S  721. 


or  irr^nlarities  in  the  proceedings;*'  but  whoe 
the  court  does  not  have  jurisdiction,  the  judgmrat 
is  void  and  no  title  can  be  acquired  under  the 
sale.*"  Where  jorisdiction  of  defendant's  perw» 
is  obtained,  a  general  judgment  rendered  againet 
him  is  Mnding  on  all  his  property.'^  Where  the 
judgment  is  for  the  recovery  of  so  much  mone; 
and  the  costs  of  the  action  and  the  sale  of  tlw 
attached  property,  the  judgment  for  costs  is  a  lieo 
on  the  attached  property  and  may  be  enforced  by 
an  order  of  sale.*' 

{%  1165]  b.  When  Ko  P«rwHua  Jnriidlettim  At 
avirad — (1)  la  CtanmL"  Wh«re  the  eonrt  has  ac- 
quired jaxisdicti<m  of  the  property,  but  not  of  tbe 
person,  the  judgment  can  bind  nothiz^  exec^it  tbe 
property  levied  upon,^**  and  is  not  operative  in  any 

Ark. — Wilson  v.  Spring,  88  Ark. 
181. 

Oal. — Brown  v,  Campbell,  100  Cal. 
636,  35  P  438,  38  AmSR  814;  Ander- 
son V.  QofT,  72  CM.  «5,  It  P  71,  1 
AmSR  84;  Hodgklns  v.  Dunham,  U 
C^l.  A.  690.  108  P  851. 

Oa. — Reeves  v.  Chattahoochee  Brick 
Co..  85  Oa.  477,  11  SB  887;  Farfcer  T. 
Brady,  6<  Oa.  872. 

lU^Pyatt  v.  Rllsr,  I6S  DL  16,  K 
NB  670;  Conn  v.  Caldwell.  6  lU. 
681. 

lown.— Bante  t.  Wood,  82  lorn 
489;  Johnson  v.  Dodge,  19  Iowa  l«: 
Hedrick  v.  Brandon,  9  Iowa  31); 
Doollttle  V,  Shelton.  1  Greene  S7i; 
Wtlkle  T.  Jones,  Horr.  97. 

Kan. — Ward  V.  Benner.  89  Kan.  341. 
131  P  «0», 

La.— Berber  v.  Abbott,  89  Xa.  Ann. 
1112,  8  S  259;  Broughton  v.  King,  t 
La.  Ann.  669. 

Me. — Parker  v.  Preacott.  86  Me. 
241,  29  A  1007. 

Hlch. — Peterson  v.  Swennlngston. 
178  Mich.  294,  144  NW  660;  Churchill 
v.  GoldBmlth,  64  Mich.  850.  81  NW 
187. 

Mo. — Bryant  v.  Duffy,  128  Mo.  It 
30  SW  817:  Smith  v.  McCutchen.  J" 
Mo.  415;  Johnson  t.  HoUey.  87  Mo. 
694;  Clark  v.  HolUday.  9  Mo.  711. 


Nebr. — Darnell  v.  Mack.  4t  NeV 
740,  66  NW  806;  Nagel  v.  Loomla  81 
Nebr.  499,  50  NW  441. 

N.  J.— Davis  V.  Megrvi.  66  N.  J.  I. 
427,  26  A  1009;  Schenck  v.  Griffla 
38  N.  J.  li.  462;  Ba1nbrldK«  v.  AUea. 
70  N.  J.  Ba.  866,  «1  A  7il<. 

N.  Y,— Ward  v.  Boyce,  162  N.  T. 
191.  46  NB  180.  86  LRA  649;  Logan 
V.  Greenwich  Truat  Co.,  144  App.  Dlv. 
372,  129  NTS  677  faff  208  N.  T.  611 
mem,  90  NE  1120  mem]:  Pltsslm- 
mons  V.  Marks,  66  Barb.  333;  Oood- 
kftidv.  Strickland,  8  Daly  420:  Thom- 
as V.  Merchants'  Bank,  fl  Patg«  211; 
Bates  V.  Delavin,  5  Paige  299. 

N.  C— May  v.  Getty,  140  N.  C  816, 
58  SB  75. 

Oh. — on  Well  Supply  Co.  v.  Koen, 
64  Oh.  St.  422.  60  NE  608. 

Pa. — Smith  V.  Eyre,  149  Pa.  27S, 
24  A  288:  Ctoleman's  App.,  76  Pa.  441: 
Borden  v.  American  Surety  Co.,  2  Pa 
Dlst.  246. 

8.  C— White  T,  Floyd.  17  8.  C  Bq- 
351. 

Tenn. — ^Rowsey  v.  Burkhead.  J 
Tenn.  Civ.  A.  861. 

Utah.— H.  L.  GrHRn  Co.  -r.  Hovell, 
38  Utah  867,  118  P  826. 

Vt. — ^Woodruff  V.  Taylor,  SO  Vt 
66. 

Va. — O'Brien  v.  Stephens,  11  Gratt. 
(52  Va.)  610. 

W.  Va.— Mahany  v.  Kephart.  16  W. 
Va.  609. 

wis. — Jones  v.  Spencer.  1 6  Wli 
588;  Atchlnaon  v.  Rosallp.  S  Plnn. 
288,  4  Chandl.  12. 

[a]  Attaolunent  afataut  boa*,. — In 
a  proceeding  by  attachment  against  a 
boat,  where  no  person  Is  made  de- 
fendant, the  Judgment  must  be  la 
rem  against  the  boat.  Case  v.  Malfitt. 
19  Ark.   645;   Hartman  v.  Stone,  !> 
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nuumer  in  personam.'^  If  the  property  attached 
{ffores  inaufSoient  to  satisfy  plaintiff's  claim,  no 
other  property  can  be  taken,*'  and  plaintiff  must  sue 
on  the  original  indebtedness  to  recover  the  balance.^' 
Sneb  judgment  will  have  no  effect  in  another  state 
as  a  personal  judgment  against  the  debtor,'^  and  is 
not  an  evidence  of  indebtedness  on  vhieh  an  action 
etn  be  maintained." 

[%  1156]  (8)  Oondnaimiags.  Where  the  eonrt 
has  acquired  jurisdiction  of  the  property,  its  judg- 
ment is  conclusive  with  respect  thereto  until  re- 
Tersed  or  set  aside  in  a  direct  proceeding,  and  can- 


not be  collaterally  attacked  on  the  ground  of  irregu- 
larities in  the  proceedings.'* 

1157]  J.  Amount  of  Eecovery.  Where  the 
court  has  obtained  jurisdiction  over  the  person  of 
defendant,  a  recovery  may  be  had  of  such  amount 
as  plaintiff  shows  to  be  due  him,  regardless  of  the 
amount  claimed  in  the  affidavit  for  attachment;''' 
but  where  no  personal  jurisdiction  is  obtained  judg- 
ment should  not  be  rendered  for  an  amount  greater 
than  that  claimed  in  the  affidavit  or  the  published 
notice,"  with  interest  and  costs."  The  recovery 
of  a  less  amount  than  that  claimed  in  the  affidavit 


Ark.  689;  The  Steam  Boat  Tom  Bow- 
ling V.  Hough,  5  Blackf.  (Ind.)  188. 

[b]  Attmohmmt  of  IntorMt  of  dt- 
tIw*. — Where  a  devisee's  interest  In 
real  estate  Is  attached  and  service  Is 
made  upon  him  only  by  publication, 
the  devisee's  share  of  proceeds  In 
personal  property  In  the  executor's 
hands,  but  not  attached,  cannot  be 
applied  upon  the  JudKment.  Ward  v. 
Baniwr.  89  Kan.  St9.  131  P  S09. 

fc]  AfttMluuat  of  z»U»Md  boBda. 
— where  railroad  mortgage  bonds  of 
foreign  corporations.  In  the  custody 
of  a  third  person  for  the  owner  and 
resfstered  in  the  names  of  the  Infant 
ehlldren  of  the  owner,  are  attached  by 
ereditora  of  the  owner,  the  judgment 
for  the  creditors  must  be  a  jndamont 
of  condemnation  against  the  bonds, 
and  not  In  personam  antinat  the  cus- 
todian. De  Beam  v.  De  Beam,  116 
Md.  681.  81  A  828,  227,  M  LRANS 
421. 

[d]  Oalr  latoxval  nthjoct  to 
outlom  ftffocML — A  Judgment  in  at- 
tachment proceedings  enforcing  the 
attachment  lien  on  land,  affects  only 
such  interest  of  defendant  In  the  land 
as  at  the  time  of  the  attachment  was 
subject  to  execution  and  forced  sale. 
WUIlfl  V.  Matthews,  46  Tex.  478. 

[e]  Whora  no  propMrtr  was  at- 
taob*d.  and  defendant  was  a  non- 
resident, was  not  served  with  sum- 
mons, and  did  not  voluntarily  appear, 
a  Judgment  in  the  attachment  was 
void.  Ireland  v,  Adair,  12  N.  D.  29. 
94  KW  766,  102  AmSR  561. 

[f]  la  »aw— «,  while,  under  Code 
Civ.  Proc.  S  250  (Qen.  St.  [1909]  | 
S844),  the  disposition  of  property 
with  Intent  to  render  a  Judgment  in- 
MCfeotual  may  be  enjoined,  the  Issu- 
ance of  such  Injunction  Is  not  ground 
for  cmiatraetlve  service  and  does  not 
authorise  the  applying  of  property 
which  Is  not  attauted  to  the  aatlafac- 
tlon  of  a  Judgment  in  rem.  Ward  v. 
Benner.  89  Kan.  869.  181  P  809. 

Si.  Smith  V.  McCutohen,  88  Ho. 
416. 

as.  Iowa. — ^Hayfleld  v.  Bennett,  48 
Iowa  194. 

Oh. — Oil  Well  Supply  Co.  v.  Keen, 
64  Oh.  St  422,  60  NB  803. 

Pa. — Smith  V.  Eyre,  149  Pa.  272, 
24  A  288. 

S.  C. — Stanley  v.  Stanley,  86  8.  C. 
94.  14  SE  676. 

Wis. — aiover  v.  Rawaon,  8  Finn. 
226.  3  Chandl.  249. 

Cal  Vlslatlff  holding  nortgaffs  on 
othar  sropartr. — The  fact  that  plain- 
tiff held  a  mortgage  upon  lands  other 
than  those  attached  to  secure  the 
claim  sued  upon  does  not  vary  the 
rule  that  the  judjrment  binds  only  the 
attached  property,  or  render  the 
mortneed  property  liable  to  be  sub- 
jected to  the  judgment  In  the  attach- 
ment proceeding.  Banta  v.  Wood.  32 
Iowa  469. 

fb]  Xa  Ttonlaiaaa  it  waa  held  In 
an  early  case  that,  under  the  peeultar 
statutes  of  that  state,  a  defendant, 
even  though  ha  had  neither  appeared 
nor  been  personally  notified,  could  be 
held  personally  liable  for  the  balance 
not  covered  by  the  property  attached. 
Hill  V.  Bowman.  14  La.  446. 

S3.    Bliss  V.  Heasty.  61  III.  888. 

fa]  '  Zn  WaaUastom  Remington  ft 
B.  Code  f  668,  provldlnv  for  collection 


of  amount  due  on  judgment  after  sale 
of  attached  property,  does  not  apply 
where  Jurisdiction  was  obtained  only 
by  the  attachment  and  service  by 
publication.  Clifford  v.  Pateros 
Transfer  Co..  71  Wash.  666.  129  P  369. 

[b]  Vot  a  bar  to  anbea^ne&t  so- 
tioiu— A  judgment  In  attachment, 
where  defendant  does  not  appear,  will 
not  be  a  bar  to  the  subsequent  suit 
for  the  same  cause,  unless  followed 
by  payment  or  the  sale  of  the  prop- 
erty seized  In  due  course  of  the  law. 
Roose  v,  McDonald,  28  Ind,  157. 

34.  Barthman  v.  Jones,  2  Terg. 
(Tenn.)  483:  Fisher  v.  March,  26 
Oratt.  (67  Va.)  786. 

SB.  III. — Manchester  v.  McKee.  9 
111.  511. 

Me. — ^Eastman  v.  Wadlelgh,  66  Me. 
261,  20  AmR  696. 

Mo. — Smith  v.  McCutchen,  88  Mo. 
415. 

N.  J.— Schenck  v.  Orlffln,  88  N.  J. 
L.  462;  Miller  v.  Dungan,  86  N.  J.  L. 
21. 

Pa. — Darrach  v.  Wilson,  2  MUea 
116. 

S.  0. — ^Whlto  V.  Floyd,  IT  S.  C.  Bq. 

361. 

Se.  Ala.— Martin  v.  Hall,  70  Ala. 
421. 

Cal, — Anderson  v.  Ooff,  72  Cal.  66, 
13  P  73,  1  AmSR  84;  HUlman  t. 
Orlffln.  6  Cal.  Unrep.  Caa.  8B4.  69  P 

194.  696. 

Colo. — Brown  v.  Tucker,  7  Colo.  80, 
1  P  221. 

TU. — Kruse  v.  Wilson,  79  111.  238; 
Gibbons  v.  Breseler.  61  111.  110;  Llt- 
tlestone  v.  Ooldenberg,  66  III.  A.  678. 

Ind. — Cornwell  v.  Hungate,  1  Ind. 
166. 

Kan. — St.  Joseph  Nat.  Bank  V.  Pe- 
ters, 61  Kan.  «2,  32  P  -687. 

Ky. — Thomas  v.  Mahona,  9  Buah 
111;  Paul  V.  Smith,  6  KyL  681. 

Md. — ^Henkelman  v.  Smith.  42  Md. 
164;  Barney  v.  Pattwaon,  6  Harr.  A 
J.  182. 

Mo. — ^tTnlon  Nat.  Bank  v.  State  Nat. 
Bank.  165  Mo.  95,  56  SW  898;  Attle- 
boro  First  Nat.  Bank  v.  Hughes.  10 
Mo.  A.  7. 

N.  J.— Schenck  v.  OritHn,  38  N.  J. 
L.  462;  Hoppock  v.  Ramsey,  28  N.  J. 
Eq.  413;  Brantlngham  v.  Brantlng- 
ham.  12  N.  J.  Eq.  168;  DIehl  v.  Page, 
3  N.  J.  Eq.  143. 

N,  T. — Sklnnlon  v.  Kelley,  18  N,  T. 
366. 

N.  C— Rplllman  v.  Willlama,  91  N. 
C.  483;  Harrison  v.  Simmons.  44  N.  C. 
80;  Skinner  v.  Moore,  19  N.  C.  188, 
30  AmD  155. 

N.  D. — Salemonson  v.  Thompaon.  13 
N.  D.  182.  101  NW  .120. 

Or.— White  v.  Ladd.  41  Or.  824.  68 
P  739.  93  AmSR  782. 

S.  D. — Couirhran  v.  Oennaln,  17  S. 
t).  629,  97  NW  748. 

Tenn. — ^Walker  v.  Day,  8  Baxt.  77; 
Walker  v.  Cottrell,  «  Bast.  257;  Peo- 
ple's Bank  V.  Williams.  (Ch.  A.)  36 
SW  988. 

Tex. — Tezarkana  Clothing  Co.  v. 
Bisco,  (CIv.  A.)  40  SW  559. 

See  Duty  v.  Sprinkle,  84  W.  Va.  39. 
60  SE  882. 

[a]  To  the  eztent  of  the  d«btox*s 
latarast  in  the  property  seized,  a 
Judgment  aralnst  a  nonresident,  rest- 
ing on  service  by  publication  and 
selsure  under  attachment,  haa  the 


same  conclusive  effect  as  a  Judgment 
rendered  on  peraonal  serrice.  Sal»> 
monson  v.  Thompaon,  13  N.  D.  188, 
101  NW  320. 

27.  Crelghton  v.  Kerr,  1  Colo.  589; 
Few  V.  Yoare,  12  Mich.  16.  But  aee 
Tilton  V.  Cofleld,  2  Colo.  392. 

88:  Palmer  v.  Riddle,  180  111.  461. 
SI  Xr.  227;  Forsyth  v.  Warren,  62 
111  *'■'■<■.  Hobson  V.  Emporium  Real 
Esi  ,  .  tr,,  Co.,  42  111.  206;  HIchins  v. 
L\'jn,  ,;r>  111.  150;  Rowley  v.  Berrlan, 
IL'  111.  198;  Henrte  v,  Sweasey.  6 
Blackf.   (Ind.)  273. 

Dcmaad  not  teolodad  In  aSI- 
dhvlt. — The  application  for  an  atta^- 
moTit  stated  that  the  Indebtedness 
arose  upon  a  contract,  whereby  de- 
fendants were  to  sell  certain  mer- 
chandise delivered  to  them,  end  ac- 
count for  and  pay  over  the  nrooeeds 
to  the  applicants.  It  waa  held  that  a 
demand  for  money  advanced  to  de- 
fendants could  not  properly  be  In- 
cluded in  the  Judgment.  Renard  v. 
Hargous,  9  N.  T.  Super.  640  CafC  IS 
N.  T.  259]. 

[b]  Demsads  not  eslating  at  Uma 
of  lavTv— The  creditor  and  debtor  can- 
not by  agreement  increase  creditor's 
claim  by  including  In  the  Judgment 
demands  not  In  existence  at  the  time 
of  the  levy.  Oconto  Co.  v.  Esson.  112 
Wis.  89,  87  NW  8S5. 

[c]  Whara  plalntiir  lefosea  to  ra- 
ult  the  excess  over  the  amount 
claimed  in  his  affidavit  for  attach- 
ment, mandamus  will  lie  to  compel 
the  granting  of  a  new  trial.  Rose  v. 
Newaygo  Cir.  Judge,  74  Mich.  332, 
41  NW  1080. 

[d]  The  Jodffnunt  la  not  void  be- 
cause for  a  greater  amount.  Palmer 
V.  Riddle,  ISO  III.  461,  64  NE  827 
(holding  that  such  a  Judgment  waa 
admissible  in  a  collateral  proceed- 
ing). 

89.  Alpine  Cotton  Mills  v.  Well, 
129  N.  C.  452,  40  SB  218  (holding 
that,  where  defendant  Is  summoned 
by  publication  but  does  not  appear. 
Judgment  cannot  be  rendered  for  an 
amount  greater  than  that  claimed  In 
the  publication). 

30.  Empire  Car-Rooftng  Co.  v.  Ma- 
cey.  115  in.  390.  3  NE  417;  Henrie  v. 
Sweasey.  5  Blackf.  (Ind.)  273;  Rose 
v.  Palmer.  74  Mich.  332.  41  NW  1080; 
BriKgs  v.  Lane,  1  Tex.  A.  Civ.  Cas. 
t  961.  But  comnare  George  v.  Blue. 
3  Call  (7  Va.)  456. 

[a]  Whom  ao  olalm  for  Intaeast 
ox  attomer's  fees  Is  made  in  the 
affidavit,  It  is  error  to  foreclose  the 
attachment  lien  for  a  sum  greater 
than  that  named  in  the  affidavit. 
Moody  V.  Athens  First  Nat.  Bank, 
(Tex.  CIv.  A)  51  SW  583. 

81.  Piggott  V.  Schram.  64  Tex.  447 
fhotding  that,  although  a  writ  of  at- 
tachment la  Issued  for  the  amount 
of  the  debt  only,  the  Judgment  order- 
ing the  sale  may  include  enough  to 
satisfy  damages  and  the  costs  of 
suit). 

Fal    Jvdfmeat  for  costs  a  Uaa. — 

Where.  In  an  attachment  action,  the 
Judgment  Is  for  the  recovery  of  so 
much  money  with  the  aosts  of  the 
action  and  the  sale  of  the  attached 
property,  the  judgment  for  costs  is  a 
lien  on  the  attached  nropertyand  may 
be  enforced  by  an  order  of  sale.  Mor- 
wln  V.  Hawker,  81  Kan.  822,  1  P  840, 
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will  not  invBlidate  the  attachment."'  Where,  after 
ttD  attachment  levy,  plaintifE  flled  an  amended  com- 
plaint adding  a  second  canse  of  action  for  inereased 
damap;es  hnt  abandoned  it  at  the  hearing,  tlie  eourt 
bad  jurisdiction  to  render  judgment  on  the  first 
eause  of  action,  payable  out  of  the  property  levied 
on." 

Wliertt  the  attachmott  was  tvs  a  deH  not  dm, 

the  recovery  may  inehide  a  portiim  of  the  demand 

SIX.   FBOCEEDINaS  IN 

1169}  A.  In  OaneraL  Provision  is  commonly 
made  by  statute  for  proceedings  to  aid  and  supple- 
ment the  remedy  by  attachment,  the  most  usual  of 
these  being  the  process  of  garnishment.'^  In  some 
jurisdictions  the  court  bas  power  to  compel  de- 
fendant to  make  disclosure  as  to  property  which 


3B,  De  Stafford  v.  Oartley,  15  Colo. 
it,  24  P  5R0:  wnilams  v.  Louisiana 
Lumber  Co..  105  La.  99.  29  S  491;  Dl- 
rlckson  v.  8how«n,  79  Md.  49,  28  A 
89«;  Lee  v.  Tln^s,  7  Md.  215.  And 
flee  Daw  Bon  v.  Brown,  12  Olll  A.  3. 
(Md.)  53. 

88.  Rosnfk  V.  Becker,  68  Wash.  6S. 
122  P  698. 

34.    Devlan  v.  WellB.  «S  N.  J.  L. 
218.  47  A  467;  Rollins  v.  Kahn.  6«  i 
Wis.  658.  29  NW  640. 

[a]  AsMBdmnt  of  patltlon  on  nui-  I 
tnrltr    of  claim. — Where    plalnttfC . 
brings  attachment  against  the  drawer 
of  accepted  bills  of  exchange  before 
maturltjr,  and,  after  the  bills  mature,  i 
amends  hts  petition,  alleging  that , 
foot  and  the  nonpayment,  n«  fs  en- ' 
titled   to  judgment  on   the  drafts. 
Klldare  Lumber  Co.  v.  Atlanta  Bank, 
»1  Tex.  95.  41  SW  64. 

[b]  Judgnmt  for  part  of  claim 
admitted. — Where  plaintiff  miPB  out 
an  attachment  in  an  action  for  ^oods 
sold  and  delivered,  he  Is  entitled  to 
Judgment  for  that  part  of  hia  claim 
which  is  admitted,  or  defendant  may 
he  required  to  enter  a  retraxit-on  the 
attachment  bond;  and  It  is  error  to 
enter  judgment  for  defendant  on  con- 
dltloh  that  he  pay  Into  court,  for  the 
use  of  plaintiff,  the  amount  of  the 
undisputed  Item.  Moffltt-West  Drug 
Co.  V.  Lyneman,  10  Colo.  A.  24*.  60 
P  736. 

36.  Walker  t.  Cottrell.  <  Baict. 
(Tenn.)  267. 

38.  Clymore  v.  Williams  77  111. 
618;  Logsdon  v,  X^ogsdon,  109  III.  A. 
194. 

[a]  %mtr  of  rwMWal  sxMBtlon  oa 
wopsrU  selsad  saasr  attadiiMafc— 

where  the  Judgment  entered  Is  a 
general  one,  with  a  general  exeea- 
tlon,  and  the  property  levied  upon 
and  sold  Is  only  that  actually  seised 
under  the  attachment  writ,  the  er- 
rors will  not  render  the  sale  and  deed 
void  In  a  collateral  proceeding, 
Boothe  V.  Rstes,  16  Ark.  104;  Burnett 
V.  McCluey,  92  Mo.  230.  4  SW  694. 

87,  See  generally  Garnishment  [20 
Cyc  9691. 

[al  In  Wew  Tork  the  statutes 
regulating  attachments  contain  pro- 
visions designed  to  accomplish  the 
sntne  ends  as  the  ordinary  garnish- 
ment proceedings,  and  It  has  been 
deemed  expedient  to  treat  such  mat- 
ters under  that  title. 

38,  Senter  v.  Mitchell.  16  Fed.  206, 
5  McCrary  147  [rev  on  other  grounds 
118  IT.  S.  8,  6  set  9111,  80  L.  ed.  49] 
(construing  Arkansas  statute):  Car- 
penter V,  Clements,  122  Iowa  294,  98 
NW  129;  Luts  V,  Aylesworth.  66  Iowa 
629,  24  NW  246;  Bivlna  v.  Harris,  S 
Nev.  ISX.  See  also  Hart  v.  Clarke, 
12T  App.  Div.  679.  Ill  NTS  886  [afE 
194  N.  T.  40S,  87  NIC  8081. 

[aj  Stat*  statutes  applleaMs  to 
Mnai  OQVrts. — The  remedies  given 
by  state  law  to  suitora  in  Ihe  state 
courts,  supplementary  to  writs  of  at- 
tachment for  discovery  of  the  debt- 
or's property,  are  applicable  to  suit- 


which  was  not  due  at  the  time  of  the  commence- 
ment of  the  action  but  has  become  due  before  the 
trial." 

1158]  K.  Execution.  Where  personal  jurif. 
diction  is  obtained,  and  the  property  attached  is 
not  sufficient  to  pay  the  judgment,  execution  may 
ieeue  for  the  brianee;^  but  it  is  improper  to  award 
a  general  execution  where  there  was  no  peiaonal 
semee  upon  or  appearanee  by  defendant-** 

AID  OF  ATTACHHEMT 

the  sheriff  has  been  unaUe  to  sdze,  and  to  oH«r 
it  delivered  to  the  sheriff,*"  and  sometimes  the  at- 
taching officer  is  authorised  by  statute  to  sue  for 
and  collect  promissory  notes  and  other  evidences 
of  indebtedness  attached  by  him."  Under  statnts 
in  New  Tork  plaintiff  may,  by  leave  of  court,  Inii^ 

Proc.  I  655.  providing  that  the  shw- 
ifr  must,  subject  to  the  direction  of 
the  court,  collect  and  receive  all 
debts,  effects,  or  things  In  action  at- 
tached by  him,  and  may  maintain 
any  action  or  special  proceeding  In 
his  name  or  the  name  of  defendant 
which  Is  necessary  to  reduce  to  hiB 
actual  possession  an  article  of  per- 
sonal property  capable  of  manual  de. 
livery  of  which  he  Is  unable  to  secure 
possession,  etc.,  the  sheriff  was  an- 
thorlzed  fn  aid  of  an  attachment  to 
maintain  an  action  In  his  own  name 
to  reach  any  part  of  defendant's  In- 
terest In  the  estate  of  his  f&ther  that 
had  become  fixed,  but  that  any  vut 
not  yet  payable  could  only  b«  recov. 
ered  by  application  to  the  mirrogate'a 
court  to  have  It  applied  on  the  exe> 
cutlon  at  the  proper  time.  Arkeo- 
burgh  v.  Arkenmirgh,  114  App.  Dlv. 
436,  99  NTS  1127  faff  188  N.  T.  551 
mem,  80  NE  1104  mem]. 

[b]  Aftev  attaduneat  dlaabaigel. 
—Under  Code  CIv.  Proc.  t  655,  direct- 
ing that  the  sheriff,  subject  to  the 
court's  direction,  must  collect  and 
receive  all  debts,  effects,  and  things 
in  action  attached  by  him,  and  may 
maintain  special  proceedings  to  ob- 
tain possession,  the  aherltTs  right 
cannot  be  invoked  after  the  attach* 
ment  Is  discharged.  O'Brien  v.  Man- 
hattan R.  Co..  45  Misc.  64S,  91  NTS 
69. 

f  c]    Where  motion  to  noate  v«aa- 

IsiT'— An  action  by  a  sheriff,  under 
B.  C.  Code  1  254,  on  a  note  Aeixed  on 
attachment,  la  not  premature  because 
brought  while  a  motion  to  vacate  the 
attachment  Is  pending.  NlehoUa  ▼. 
Hill.  42  a.  C.  28.  19  SB  1017. 

[dl  Wkws  iMth  proifgty  aad  «■•• 
todlaa  out  of  JnrlMUetlea.  —  Where 
the  custodian  of  corporate  stock 
which  had  been  levied  upon  la  at- 
tachment as  the  property  of  another 
and  the  stock  are  both  out  of  the 
court's  Jurlsdietlon,  Code  Civ.  Proc  I 
656,  autnorliing  the  sheriff  In  certain 
cases  to  sue  In  aid  of  an  attachment, 
does  not  afford  a  remedy  to  bring  the 
slock  back  Into  Jurisdiction.  Ixtwen- 
thal  v.  Hodge,  120  App.  Div.  304,  10» 
NTS  120. 

Tel  Books  of  aeoovHt  an  mot  nek. 
ertdanoe  of  debts  that  the  selsure  of 
them  bv  an  offlcer  under  an  altnch- 
ment  will  enable  him  to  maintain  an 
action  therefor.  Brower  v.  Smith.  17 
Wis-  410. 

rf1  irotlee  as  eonditlcm  preoedevfc 
—Where  the  sheriff  brines  an  action 
under  Mo.  Rev.  Code  (1866)  p  ISO 
%  41,  to  collect  a  promissory  note 
attached  by  him,  the  notice  reoulred 
by  {  89  to  be  given  to  the  obligors 
Is  not  a  condition  precedent  to  the 
bringing  of  the  action,  the  staluto«7 
requirements  In  that  regard  bdbnf 
merely  directory.  Choate  v.  Noble,  u 
Mo.  841.  ^ 
[gf  BMVlirttes  of  oott»plalBt.--nn- 
der  C3ode  Civ.  Proc.  |  «45,  prorMng 
that,  !f  personal  property  Is  not  ci- 
pable  of  manual  delivery,  the  atta«- 


ors  fn  the  federal  courts,  and  may  be 
enforced  at  law  or  In  equity,  accord- 
ing as  the  state  law  provides.  Ban- 
ter V.  Mitchell,  16  Fed.  206,  6  Mc- 
Crary 147  [rev  on  other  grounds  118 
U.  S.  3,  6  BCt  981.  80  L.  ed.  49]. 

[hi  AAdavlt  for  dlsoorerr^The 
sections  of  the  code  with  reference  to 
the  verification  of  pleadings  are  not 
applicable  to  an  application  and  affi- 
davit under  Code  I  3901,  providing 
for  the  examination  of  an  attach- 
ment defendant  on  oath  respecting 
his  property  "whenever  It  appears  by 
the  affidavit  of  the  plalntifT'  that 
not  enough  property  Is  known  on 
which  attachment  can  be  executed  to 
satisfy  plaintiff's  claim.  Carpenter  v. 
aements,  122  Iowa  294,  98  NW  129 
(holding  also  that  the  commitment 
of  an  attachment  defendant  to  jail 
for  contempt  or  refusal  to  answer 
questions  at  an  examination  respect- 
ing his  property  le  not  illeenl,  or 
In  excess  of  the  court's  Jurisdiction, 
because  the  affidavit  was  made  by 
plaintlfTs  attorney). 

[c]  DefsBdant  need  not  iMiliiil- 
uate  himself. — Defendant  cannot  be 
compelled  to  answer  a  question  which 
would  subject  him  to  a  criminal 
prosecution.  Brannon  v.  Ruddy,  8 
Pa.  Co.  176.  Privilege  of  witness  to 
refuse  to  answer  as  to  matters  tend- 
ing to  subject  him  to  criminal  prose- 
cution generally  see  Witnesses  [40 
Cyc  2634]. 

[d]  Auditor  oanaot  compel  dls- 
eovery. — Where  an  attachment  de- 
fendant hns  appeared  under  New  Jer- 
sey Revision  p  48  I  38.  without  giv- 
ing bond,  the  auditor  appointed  has 
no  power  to  proceed  under  t  46  for 
thfr  discovery  of  other  property  of  de- 
fendant. Jackson  v.  Johnson,  51  N. 
J.  U  467,  17  A  969. 

[e]  Court  eaaaot  order  surrt&der 
of  property^— The  provision  of  Cal, 
Code  Civ.  Proc.  !  ti4E,  to  the  effect 
that  defendant  may  also  be  required 
to  attend  the  examination  of  a  gar- 
nishee for  the  purpose  of  giving  in- 
formation respecting  his  property, 
does  not  look  to  the  entry  of  an 
order  directing  him  to  surrender 
property  In  his  own  possession,  but 
merely  to  give  such  Information,  un- 
der oath  or  otherwise,  as  will  facili- 
tate the  examination  of  the  garnishee. 
Ex  p.  Rickleton,  51  Cal.  316. 

39.  Rohrer  v.  Turrill.  4  Minn.  407 
(promissory  notes  fraudulently  as- 
signed) ;  Lannlng  v.  Rtreeter,  57 
Barb.  (N.  T.)  3!!;  Mechanics',  etc. 
Bank  v.  Dakln,  50  Barb.  (N.  T.)  687. 
S3  HowPr  816:  Bavldaon  v.  Chatham 
Nat.  Bank,  5  NTCIvProe  167.  Contra 
Sublette  V.  Melhado,  1  Cal.  104. 

Aottona  fox  dlatnxlMUMe  of  the 
sherUni  poaawHdom  see  supra  t|  607- 
916. 

Aottoaa  hr  th*  oflosr  or  oMdlier  to 
recover  vropnty  or  debts  la  hands  of 
third  person  vadsr  the  >ew  Tork 
statntM  see  Oamlshment  [20  Cyc 
1070], 

[a]  XlXnatrattoBL— Under  Code  Civ. 


Tot  later  oases,  dsTslopmsalw  and  tdhngvs  In  the  law  see  cumulative  Annotations,  same  tf  tle^  page  and  note  number. 
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in  the  name  of  the  sheriff  and  himself  jointly  any 
sctioD  which  might  be  brought  by  the  sheriCF  to 
recover  a  demand  attached.*"  An  action  to  satisfy 
a  judgment  oat  of  the  proceeds  of  a  life  insurance 
policy  issued  to  defendant  is  not  an  action  in  aid 
of  the  attachment.*^  Under  some  codes  of  pro- 
cedure, where  a  debt  is  attached,  judgment  cannot 
be  issued  against  the  debtor  attached  in  the  original 


action  as  in  the  case  of  gamiEdnnent,  but  a  new 
action  most  be  brought  against  the  peraou  attached 
to  enforce  the  attachment  lien.*' 

[$  1160]  B.  Equitable  Eelief.  While  it  is  not 
usually  the  duty  of  a  court  of  equity  to  aid  an  at- 
taching creditor  nntil  all  his  legal  remedies  are 
exhausted,*"  yet  equity  will  intervene  where  it  is 
clear  that  plaintiff's  only  remedy  is  equitable.** 


ment  must  be  executed  by  leavlnir  a 
certified  copy  of  tb«  warrant  wttb 
the  person  holding  the  property,  or, 
If  tbe  pnqwrty  oonslBta  of  a  demand, 
with  the  peraon  ajnlnst  whom  It 
exiate.  a  complaint  In  an  action  In 
aid  of  attachment,  alleglns  Ita  exe- 
entlon  by  leaving  a  certllled  copy  of 
the  warrant,  and  notice  abowlng  the 
property  attached,  with  a  certain  per- 
son who  waa  treaaurer  or  manavlnr 
Agent  of  defendant,  la  Insufflclent 
without  an  averment  that  defendant 
was  a  corporation,  auch  fact  being 
essential  to  show  the  aufflciency  of 
the  service.  Barton  v.  Albert  Palmer 
Co.,  87  App.  r>lv.  36,  83  NTS  1041. 

[h]  Wcht  to  aat  off  ooutor  In- 
AebtednaM. — In  an  action  by  the 
sheriff  to  collect  a  note  tn  which 
attachment  debtor  la  payee,  the  mak- 
er may  aet  off  a  counter  Indebtedneaa 
of  attachment  debtor.  Nlcholla  v. 
Hill.  42  3.  C.  28.  19  SE  1017. 

40.  Rogera  v.  Ingaraoll,  103  App. 
Dlv,  490.  93  KTS  HO  [aff  185  N.  Y. 
&»2  mem,  78  NQ  1111  mem]. 

[a]  Tha  oonrt  In  wUeb  tha  aetto* 
Im  teovlit,  and  not  the  court  of 
which  the  officer  who  Isaued  the  war- 
rant of  attachment  Is  a  member,  la 
the  proper  court  to  erant  leave.  Hog- 
era  V.  Inxeraoll,  103  App.  Dlv.  490, 
33  I^S  140  (ajtf  185  N.  T.  691  mem. 
78  NE  1111  mem]. 

[b]  gap— altr  tar  proof  of  Jvrla- 
MBHoa«  iWhero  an  attaohraent  plain- 
tiff and  the  aherlll  serving  the  writ 
brouKht  an  action  to  recover  a  de- 
mand attached,  as  authorized  by  Code 
Civ.  Proc  j  677,  the  attachment  hav- 
ing Issued  out  of  a  city  court,  a  court 
of  limited  Jurisdiction,  and  the  valid- 
ity of  the  attachment  having  been 
attacked  by  defendants,  plalntllC  can- 
not recover  without  proof  of  the  Ju- 
risdiction of  auch  court.  Ross  v.  In- 
gersoll.  68  App.  Dlv.  SS,  66  NTS  753. 

[c]  Bsttmp^  to  deiv  Indslrtodiiess. 
— In  an  action  under  Code  Civ,  Proc 
S  677,  to  recover  a  debt  alleged  to 
have  been  attached  In  defendant's 
hands,  defendant  Is  estopped  to  deny 
that  there  waa  anything  due  from 
him  to  the  attachment  debtor  at  the 
time  the  attachment  waa  levied  by 
the  fact  that,  Immediately  before  the 
levy,  he  promised  to  pay  plaintiffs 
claim  if  plaintiff  would  not  Interfere 
with  the  attachment  debtor's  busl- 
nesB.  Elxcelalor  Steam  Power  Co.  v. 
Cosmopolitan  Pub.  Co.,  164  N.  Y.  772 
mem.  48  NB  1096  mem  [rev  on  dla. 
op.  of  Follett,  Jr..  below  80  Hun  692. 
30  NTS  B57,  24  NYClvProo  92]. 

[d]  Wgbt  to  atta«k  attaAment^ 
Defendants  In  an  action  by  an  at- 
tachment plaintiff  and  the  sheriff  on 
a  demand  attached  are  not  precluded 
from  raising  the  validity  of  the  at- 
tachment by  Code  Civ.  Proc.  I  682, 
which  apecifles  the  conditions  under 
which,  and  the  persons  by  whom,  a 
warrant  otherwise  valid  may  be  va- 
cated or  modified,  since  the  validity 
of  the  warrant  Is  a  condition  prece- 
dent to  the  maintenance  of  the  ac- 
tion. Rosa  V.  Ingeraoll,  63  App.  Dlv, 
88.  65  NTS  763. 

[e]  SaUef  graatod. — Tn  an  action 
brought  In  aid  of  attachment  under 
Code  Civ.  Proc,  t  655  subd  2,  author- 
ising any  person,  pursuant  to  an  or- 
der of  court,  to  maintain  with  the 
sheriff  any  action  In  aid  of  attach- 
ment that  can  be  maintained  "by  a 
Judgment  creditor  In  a  .court  of 
equity,  either  before  the  return  of  an 
execution  In  aid  thereof  or  after  re- 
turn  of   an  exeoutiOQ  unsatlafled," 


f'lalntlffa  are  entitled  to  the  same  re- 
lef  as  a  Judgment  creditor  would  be 
In  an  action  In  support  of  a  Judg- 
ment Bllaa  V.  Hornthal,  83  App. 
Dlv.  226,  63  KTS  498. 

[f]  MMur  «aveattad  la  lira  of 
ball^'  The  etatute  doea  not  authorise 
plaintiff  In  attachment  to  bring  an 
action  In  the  name  of  himaelf  and  the 
aherllf,  agalnat  the  clerk,  to  recover 
money  deposited  by  defendant  In  Hen 
of  ball.  Anderson  v,  Tompkins,  10 
NTS  39,  23  AbbXCaa  433. 

[g]  Whare  iiMopaHj  clalmad  by 
third  Mnon.-45ode  Civ.  Proc.  I  657, 
providing  that,  where  attached  prop- 
erty la  claimed  by  a  third  person,  he 
may  present  his  claim  to  the  sheriff 
who  may  Impanel  a  Jury  to  try  the 
validity  of  the  claim,  and  1  658,  pro- 
viding that  if  the  Jury  find  In  favor 
of  the  claimant  the  sheriff  shall  de- 
liver the  property  to  him,  unleaa 
plaintiff  gi^-cs  an  undertaking,  and 
that  if  such  undertaking  Is  given  the 
sheriff  shall  detain  the  property  as 
that  of  defendant,  amply  protect  an 
attachment  creditor,  as  by  complying 
therewith  he  may  keep  the  property 
In  the  hands  of  the  sheriff  and  pre- 
serve whataver  rights  he  has,  and 
preoluda  an  action  in  equity  by  the 
attachment  creditor  In  aid  of  hla  at- 
tachment. Hart  V.  Clarke,  127  App. 
Dlv.  679,  111  NTS  8S«  [aff  194  N.  f. 
403,  87  NE  808]. 

[h]  Tailvra  to  aorvo  aoUoa  of  mo- 
tloa  oa  dafendant. — Where  a  creditor 
appliea.  under  Code  Civ.  Proc.  HI  677, 
678,  for  leave  to  bring  an  action  In 
aid  of  attachment,  and  compllea  with 
all  the  provisions  of  both  sections 
the  application  should  not  be  dented 
because  notice  of  motion  was  not 
served  on  defendant.  In  the  abaence 
of  special  circumstances  calling  for 
notice,  as  the  sections  of  the  code 
relating  to  auch  remedy  do  not  re- 
quire such  notice.  Hall  v.  Tevla,  199 
App,  Dlv.  636,  184  NTS  48. 

[1]  miffkt  to  poaaassfoa  before 
Jvd8Ventv--T  brought  action  agalnat 
C  and  obtained  an  attachment  on 
the  ground  of  Cs  nonresldence,  under 
which  the  sheriff  made  a  levy  on 
bonda  in  possession  of  a  truat  com- 
pany, which  It  had  reoelved  from  a 
bank,  under  direct  lona  to  hold  the 

Jirooeeds  of  sale  then  negotiated,  sub- 
act  to  the  bank's  order.  It  ms  held, 
n  an  action  by  T  and  the  aherlff  in 
aid  of  the  levy,  that,  prior  to  Judg- 
meot  determlnlnr  plaintiffs'  right  to 
poaaesalon  of  the  property,  neither 
could  poasesslon  be  ordered  to  be  giv- 
en to  the  sheriff,  nor  Injunction  be 
awarded  compelling  the  trust  com< 
pany  to  retain  possession  pending  the 
litigation,  the  only  alleged  ground 
therefor  being  a  danger  that  the 
bonda  may  be  withdrawn  from  the 
Jurisdiction  of  the  court,  and  any 
Judgment  being  made  valueless,  C 
having  no  other  property  In  the  state. 
Thompaon  v.  Continental  Trust  Co., 
26  Misc.  254,  56  NTS  743. 

41.  Marks  V.  Bqultable  L.  Assur. 
80a,  109  App.  Div,  676.  96  NTS  561 
(SO  holding  on  the  ground  that  the 
attachment  was  merged  In  the  Judg- 
ment for  plaintiff  and  superseded  by 
the.  execution  issued  thereon). 

4&  Helvetia  Swiss  F.  Ins.  Co.  v. 
Brandenateln.  16S  Fed.  1020.  92  CCA 
614  [aff  169  Fed  5»9]  (construing 
California  and  New  York  codes). 

48.  Pearce  v.  Jennings,  94  Ala. 
624,  10  S  611;  Secor  v.  Witter.  39  Oh. 
8t.  218:  Endel  v.  Laibrock,  88  Oh.  St. 
S64.    See  alio  HoPberton  v.  Snow- 


den.  19  Md.  197  (where  the  court  waa 
doubtful  whether  a  court  of  equity 
had  power  to  pass  any  order  to  aid 
or  perfect  the  remedy  by  attachment 
where  for  any  cause  It  waa  not  full 
and   complete,   auch   remedy  being 

Surely  statutory  and  the  Jurladlction 
eing  exelualvely  In  a  court  of  law). 

[a]  Wham  Hw  attatihmaat  and 
jndgmant  are  wold,  equitable  proceed- 
loga  in  aid  thereof  are,  of  course,  not 
maintainable.  Harrla  v.  Kittle.  119 
Oa.  29,  46  SB  729. 

[b]  Ohangtag  raglatvatlon  of 
iMnda. — If  bonds  decreed  to  belong  to 
a  debtor  in  his  own  right  could  not 
be  atta^ed  because  they  were  regis- 
tered In  the  namea  of  others.  In  ab- 
sence of  fraud  or  other  ground  of 
equitable  Jurisdiction,  a  court  of 
equity  has  no  power  to  change  the 
registration  of  the  bonds  ao  as  to 
sustain  the  attachment.  De  Oalard 
dp  RrnFaac  v.  Wlnans,  116  Md.  604, 
80  A  1071. 

44.  KImbro  v.  Clark,  17  Nebr.  403, 
2E  NW  Dunn  v.  Arkenburgh,  48 

At)]).  l">iv.  51s.  fiS  NYS  861,  81  NYCiv 
Proc  67  [art  165  N.  Y.  669  mem,  59 
NB  1122  mem];  Falconer  v.  Freeman, 
6  N.j  S; -.Super.  466;  Secor  v.  Witter, 
39  Oh.  fit  U^mowan  v.  Union  Arms 
Co..  36  Vt  U4.  See  also  Skinner  v. 
Stuart,  1«  AbbFV  (N.  Y.)  442. 

[a]  Bsviaw  •<  . authozttlSK^In 
Peo.  V.  Van  Baree,  IS*  N.  T.  862,  267, 
32  NE  775,  20  I^RA  446  and  note,  the 
court  had  presented  to  it  the  question 
whether  an  equitable  action,  analo- 
gous to  a  creditors'  suit,  might  prop- 
erly be  brought  tn  aid  of  and  to  en- 
force the  lien  of  an  attachment,  by 
Injunction  and  otherwise,  before  the 
recovery  of  Judgment  In  an  attach* 
ment  suit  where  the  debtor's  protr- 
erty  had  been  fraudulently  trans- 
ferred and  there  was  danger  of  its 
removal  from  the  Jurisdiction,  and, 
in  reaching  an  affirmative  conclusion, 
diacnaaed  the  authorities  on  the  sub- 
ject In  the  following  language: 
"There  lias  also  been  a  great  diver- 
sity of  Judicial  opinion  upon  this 
point  in  other  states  and  It  la  stated 
in  the  American  and  Shigllsh  Ency- 
clopedia of  Law  (vol.  4,  p.  576) 
that  "whether  an  equitable  suit  analo- 
gous to  the  creditor's  suit  will  be 
allowed  in  aid  of  the  lien  created  by 
an  attachment  before  the  recovery  of 
Judgment  is  a  question  to  which  the 
American  courts  have  given  directly 
different  answers.'  In  the  caaea  of 
Hall  T.  Stryker,  27  N.  T.  69«,  and 
Rlncbey  v.  Stryker,  28  N.  Y.  46,  84 
AmD  324,  it  waa  held  that  under  a 
warrant  of  attachment  any  property 
of  the  debtor,  transferred  In  fraud 
of  his  creditors,  could  be  seized  and 
that  after  service  of  the  warrant  the 
party  procuring  it  Is  no  longer  to  be 
deemed  a  creditor  at  large,  but  a 
creditor  having  a  specific  lien  upon 
the  goods  attached,  and  that  for  the 
purpose  of  upholding  the  attachment 
and  the  lien  acquired  under  it  the 
decision  of  the  Judge  granting  the 
warrant  la  to  be  deemed  an  adjudica- 
tion of  the  existence  of  the  debt 
which  Is  conclusive  upon  the  fraud- 
ulent transferee  of  the  debtor's 
property.  In  txtth  cases  suit  was 
brought  against  the  attaching  credi- 
tor by  a  party  claiming  title  from 
the  debtor  by  a  transfer  anterior  to 
the  attachment,  and  the  creditor  waa 
permitted  to  show  by  way  of  defense 
to  the  action  that  the  alleged  trans- 
fer waa  fraudulent  and,  hence,  void 
ag  to  him,   Xt  baa  tborefore  been  con- 
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Thus,  where  proper  gromidB  for  its  interferenoe  u» 

shown,  a  conrt  of  equity  will  a£Eord  the  attaching: 


creditor  rdief  sfTBUi^  frandnlait  conveyanees.**  So 
also,  in  a  proper  ease  snch  a  conrt  will  entertain  a 


tended,  and  perhaps  correctly,  that 
they  are  not  authority  for  the  propo- 
sition that  a  party  suing  out  an  at- 
tachment can  take  afflrmatlve  action 
before  the  recovery  of  Judgment  to 
set  aside  a  fraudulent  conveyance  of 
his  debtor's  property.  He  may  use 
his  process.  It  is  claimed,  for  defen- 
sive purposes,  but  not  for  offensive 
warfare.  Still  the  cases  may  be  re- 
garded as  decisive  of  the  general 
question  that  an  attaching  creditor 
ceases  to  occupy  the  defenseless  posi- 
tion of  a  creditor  at  large,  and  be- 
comes, In  a  certain  sense.  Invested 
with  the  privilege  of  a  creditor  whose 
debt  has  been  adjudged  valid  and  who 
finds  himself  embarrassed  In  its  col- 
lection by  the  fraudulent  conduct  of 
th«  debtor.  In  Hall  t.  Stryker,  Chief 
Judge  Denio.  at  p.  <10.  says,  'When 
the  creditor  has  procured  legal  proc- 
ess, aucli  u  tha  law  allows  a  crodl- 
tor  to  have  acainat  the  property  of 
his  debtor,  he  has  acquired  the  stand- 
ing of  a  creditor  in  respect  to  all  the 

Jroperty  of  his  debtor,  and  that  which 
o  has  conveyed  with  the  intent  for- 
bidden by  the  law  (the  conveyance 
being  void)  Is  as  much  his  in  the 
Judgment  of  the  law  and  as  fully 
subject  to  the  process,  as  if  the  con-^ 
veyance  had  not  been  made.  Under 
certain  circumstances,  the  law  has, 
upon  motives  of  policy,  allowed  an 
ex  parte  determination  as  to  the 
existence  of  the  debt,  and  permitted 
process  to  issue  against  the  debtor's 
property  upon  such  determination, 
providing  however,  for  sufficient  se- 
curity to  the  debtor,  if  upon  a  regu- 
lar trial  the  alleged  creditor  shall  fall 
to  establish  the  existence  of  the  de- 
mand.' These  cases  were  followed  In 
Frost  v.  Mott,  S4  N.  T.  253,  where 
Porter,  J.,  states  the  doctrine  with- 
out qualidcation,  that  'A  creditor,  by 
attaching  property  in  the  possession 
of  his  debtor,  acquires  a  apsolflo  lien 
upon  his  interest,  and  Is  entitled,  like 
a  Judgment  creditor,  to  impeach  the 
colorable  title  of  a  fraudulent  mort- 
gagee.* But  this  was  also  a  case 
where  the  attaching  creditor  had  been 
made  a  defendant  in  an  action  of 
trespass  for  the  taking  of  the  prop- 
erty and  nothing  was  therefore, 
necessarily,  decided,  except  that,  un- 
der such  circumstances,  he  could  de- 
fend his  possession  by  showing  the 
fraud  which  would  defeat  the  claim- 
ant's title.  In  Thurber  v.  Blanck, 
50  N.  T.  80,  It  was  held  that  an  at- 
taching creditor  had  no  standing  In 
court  to  reach  equitable  assets  until 
his  remedy  at  law  was  exhausted 
nor  to  attack  a  fraudulent  transfer 
of  the  property  of  his  debtor  until 
after  judgment;  and  In  the  Mechan- 
ics', etc..  Bank  v.  Dakln,  61  N.  T. 
619,  the  commission  of  appeals  held 
that  an  attaching  creditor  after  the 
recovery  of  Judgment  and  the  issuing 
of  execution  may  maintain  an  equit- 
able action  In  his  own  name  to  set 
aside  a  fraudulent  transfer  of  the 

Sroperty  which  had  been  seised  un- 
er  the  attachment.  The  imprsHlon 
■earns  to  have  prevailed  that  there 
was  an  irreconcilable  conflict  between 
these  two  oasea  and  the  reporter  In  a 
foot  note  in  the  SI  N.  T.,  says:  This 
case,  it  will  be  perceived,  was  argued 
prior  to  the  decision  of  the  case  of 
Thurber  v.  Blanck,  supra,  with  which 
it  Is  In  conflict.  That  case  had  not 
been  brought  to  the  attention  of  the 
commission  at  the  time  of  the  deci- 
sion herein.'  But  we  fall  to  discover 
any  real  ground  of  antagonism  be- 
tween them.  In  Thurber  v.  Blanck, 
supra,  the  court  was  dealing  with  an 
attempt  on  the  part  of  an  attaching 
creditor  to  reach  equitable  assets, 
which  It  has  been  uniformly  held 
cannot  be  done  until  Judgment  has 
been  recovered,  execution  issued  and 
returned  unsatisfied,  and  an  action  or 
proceeding  in  the  nature  of  a  credi- 


tor's bill  Instituted.  The  provisions 
of  the  Revised  Statutes  (now  t| 
1871-9  of  the  Code)  which  authorised 
a  Judgment  creditor's  action  Impera- 
tively required  the  recovery  of  a 
Judgment  and  the  Issue  and  return 
of  an  execution  unsatisfied  as  an  In- 
dispensable condition  of  the  creditor's 
right  to  bring  the  action.  In  Me- 
chanics', etc..  Bank  v.  Dakin,  supra, 
the  attaching  creditor  had,  by  the 
recovery  of  judgment  and  the  issue 
of  execution,  acquired  the  right  to 
have  the  attached  property  applied  to 
the  satisfaction  of  the  execution,  but 
In  the  assertion  of  this  right  he 
found  the  way  obstructed  by  the  in- 
terposition of  a  conveyance  of  the 
property  by  his  debtor,  which  was 
apparently  valid,  hut  which  was  In 
fact  void.  In  such  oases  it  has  al- 
ways been  held  that  while  the  proc- 
ess for  the  collection  of  the  debt 
was  outstanding  the  equitable  Juris- 
diction of  the  court  could  be  Invoked 
to  remove  the  fraudulent  obstruction 
to  the  legal  process  and  permit  It  to 
be  efTectually  enforced.  The  subse- 
quent decisions  bearing  upon  the 
question  in  this  court  have  all  been 
in  line  with  the  principles  enunciated 
in  these  two  typical  cases,  but  none 
of  them  Involved  the  point  here  pre- 
sented of  the  right  of  an  attaching 
creditor  to  prevent  the  application  of 
the  attached  property  to  the  pay- 
ment of  a  prior  Hen.  It  must  be  ap- 
parent that  unless  such  a  right  exists 
the  remedy  by  attachment  will  be  lost 
in  many  cases.  The  sheriff  must  sell 
the  property  under  the  prior  execu- 
tions and  apply  the  proceeds  to  their 
payment,  and  the  pialntlfr  would  be 
In  no  better  condition  than  if  his 
attachment  had  not  issued.  It  would 
seem  to  be  illogical  to  accord  to  the 
pialntlfr  the  right  to  attach  property 
fraudulently  transferred,  as  he  con- 
cededly  may  under  the  decisions  In 
Hall  V.  Stryker,  supra,  and  the  other 
cases  cited  above,  and  yet  deny  him 
the  right  to  have  the  lien  preserved 
until  he  can  merge  his  claim  In  a 
Judgment  and  Issue  final  process  for 
its  collection.  Ho  adequate  remedy 
at  law  can  be  suggested  in  such  a 
case.  The  JuHsdIction  of  a  court  of 
equity  to  reach  the  property  of  a 
debtor  justly  applicable  to  the  pay- 
ment of  his  debts,  even  where  there 
is  no  specific  Hen,  is  undoubted.  It 
is  a  very  ancient  jurisdiction,  but 
will  be  exercised  only  when  special 
circumstances  exist  requiring  the  In- 
terposition of  the  court  to  obtain  pos- 
session of  and  apply  the  property. 
Such  circumstances,  we  think,  are 
shown  to  exist  here.  The  case  would 
be  different  If  executions  had  not 
been  Issued  upon  the  fraudulent  Judg- 
ments. The  mere  existence  of  a  frau- 
dulent transfer  would  not  be  sufH- 
elent  to  authorise  a  court  of  equity 
to  entertain  an  action  at  the  suit  of 
an  attaching  creditor  to  set  it  aside. 
But  when  It  Is  sought  to  make  use 
of  such  a  transfer  for  the  purpose 
of  removing  the  attached  property 
from  the  Jurisdiction  of  the  ofllcer 
who  has  it  In  his  custody,  It  Is  evi- 
dent that  nothing  but  the  equitable 
arm  of  the  court  can  prevent  the  con- 
summation of  the  wrong.  In  the  case 
of  Falconer  v.  Freeman.  4  Sandf.  Ch. 
(N,  Y.)  566,  the  precise  point  here 
Involved  was  decided  in  favor  of  the 
plalntitTs  contention  and  the  vice- 
chancellor  held  that  a  court  of  chan- 
cery will  aid  an  attaching  creditor  to 
enforce  the  lien  of  the  attachment  by 
injunction  and  otherwise,  on  the  same 
principle  that  It  aids  an  execution 
creditor  similarly  obstructed.  There 
are  some  cases  in  the  Supreme  Court 
to  the  same  effect.  Bates  v.  Plonsky, 
28  Hun  (N.  T.)  112;  Keller  v.  Payne, 
1  NTS  148,  22  AbbNCas  SS2;  Tannen- 
haum  V.  Roaswtw,  f  NTS  STS.  22  Abb 
NCas  248.    The  objection  la  urged 


that  the  creditor  may  be  nnsuccess* 
ful  In  establishing  his  debt  in  the  at- 
tachment suit,  and  it  thus  ma^r  b« 
found  that  there  was  no  basis  for  the 
equitable  action.  But  such  a  risk 
attends  all  litigation,  and  provision 
for  full  Indemnity  Is  made  In  the  re- 
quirements of  the  statute  for  secur- 
ity both  upon  the  issue  of  the  attach- 
ment and  the  granting  of  the  prelim- 
inary Injunction.  Both  actions  are 
pending  In  the  same  tribunal  which 
can  control  the  order  In  which  ther 
shall  be  tried,  and  If  Issue  Is  Joined 
in  the  action  at  law,  the  determina- 
tion of  the  equitable  action  may  be 
postponed  until  the  former  has  bees 
Anally  disposed  of." 

[b]  B««nabU  attaehmeirt,— Wher< 
a  creditor  flies  a  bill  In  equity  against 
his  debtor  under  the  Alabama  act  of 
1846,  giving  an  attachment  in  chan- 
mry  in  certain  caaea,  the  Jurisdiction 
of  the  court  la  not  limited  to  the 
condemnation  of  the  property  seised 
under  the  attachment.  If  the  court 
has  once  rightfully  obtained  juris- 
diction it  may  render  the  same  effec- 
tual to  complainant's  relief  by  send- 
ing out  Its  process,  upon  a  proper 
application,  or  widening  the  sphere  of 
its  action,  so  as  to  embrace  and  sub- 
ject property  enough  to  satisfy  hli 
demand.  Shearer  v.  Loftln,  26  Ala. 
703. 

[  c }  Death  of  def aodaat  before 
jBdgment^Where,  after  levy  of  an 
attachment,  and  before  final  Judg- 
ment, the  defendant  dies,  and  his  for- 
eign executors  refuse  to  revive  the 
action,  plaintiff  may  resort  to  equltr 
to  preserve  and  enforce  his  lies 
against  the  fund  arising  from  the  at- 
tached property.  UontKomery  v.  Ue- 
Dermott.  83  Fed.  67«. 

[d]  AotioB  b«twe«&  sllsiihti^ 
oredltors,— Where  property  has  been 
attached  in  a  suit  against  one  not  the 
owner,  an  attaching  creditor  of  the 
owner,  who  has  acquired  no  Hen  or 
Judgment  against  the  debtor  by  his 
attempted  attachment,  cannot  main- 
tain a  bill  in  equity  against  the  other 
attaching  creditor  for  the  prot^ettf. 
Remington  Typewriter  Co.  T.  Hall, 
18S  Ala.  519,  63  S  74. 

4S.  N.  H.— Dodge  v.  Crlswold,  % 
N.  H.  42&. 

N.  J. — Francis  v.  Lawrence.  42  N. 
J,  Eki.  508,  22  A  259;  Smith  V.  Muli^ 
head,  34  N.  J.  Eq.  4;  Curry  v.  Glass. 

15  K.  J.  Eki.  108;  Robert  v.  Hodgea 

16  N.  J.  Eq.  299;  Williams  v.  Uldie- 
nor,  11  N.  J.  Kq.  620;  Hunt  v.  Field, 
9  N.  J.  Bq,  36,  57  AmD  365. 

N.  M.— Talbott  V.  Randall,  8  N.  M. 
226,  6  P  633.  . 

N.  T. — Peo.  V.  Van  Buren.  1J«  N. 
T.  262,  32  NE  776,  20  LRA  446  (set 
out  and  quoted  supra  preceding 
note);  Mechanics',  etc..  Bank  v.  Dakin. 
51  N.  T.  619;  Merits  v.  Kallske.  28 
NTS  380,  31  AbbNCas  49:  Tannen- 
baum  v.  RoBswoB,  6  NTS  578.  22  Abb 
NCas  346:  Keller  v.  Payne.  1  NTS 
148,  22  AbbNCas  352;  Falconer  v. 
Freeman,  4  Sandf.  Ch.  666. 

Wlfl. — Evans  v.  Laughton,  69  Wia 
188,  33  NW  S73:  Nassauer  Ttt^ 
ner,  65  Wis.  888,  27  NW  40;  Bras- 
lauer  V.  Oeilfnas,  66  Wis,  877.  17  KW 
47. 

See  I.a  Fitte  v.  McNeel  Uarbia  Co, 
88  S.  C.  878,  70  SE  1013. 

[a]  Before  asonloa  of  wxtt^^^ 
creditor  contemplating  the  service  of 
his  writ  of  attachment  has  the  right 
to  Invoke  the  aid  of  equity  to  have 
a  fraudulent  assignee's  title  over- 
thrown and  all  queatlons  of  owner- 
ship settled.  Quarl  v.  Abbett.  lo: 
Ind.  233.  1  NE  476,  62  AmR  662. 

[b]  Before  JndfiBant,r— A  creditor 
at  large  who  has  commenced  a  suit 
by  attachment,  but  has  not  obtained 
Judgment,  is  not  entitled  to  Invoke 
the  equitable  interference  of  the 
courts  to  annul  judgments  fraiite- 
lently  confeaaed  by  his  debtor  la 


For  later  «wm,  darslopBmtf  and  ckaafsg  In  the  law  see  cumulative  Annotatlona,  aame  title,  page  and  note  nvmbor. 

Digitized  byLjOOQlC 


1160-1162J 


ATTACHMENT 


[6  C.  J.]  493 


bill  for  an  aeeoimting**  or  to  remove  elouds  from 
a  title/'  or  grant  an  injnnotion  to  prevent  the  debtor 
from  eommitting  waste  ap<m  attached  land/'  or,  in 
some  cases,  to  prevent  the  sale  of  the  attaohed 
property  under  a  void  judgment."    fint  a  sait 


in  equity  eannot  be  maintained  in  aid  of  an  at- 
tachment at  law  where  it  haa  been  decided  in  a 
prior  suit  to  which  complainant  wag  a  party,  that 
hia  attachment  was  inweetaal  to  give  him  any 

Hen." 


XX.  £<iUrrABL£  BELIEF  AaAIKST  ATTAOHHENT 


[(  1161]  A  court  of  equity  may  afford  relief 
■gainst  an  attachment  at  the  instance  of  an- 
other creditor  of  defendant/'  of  an  assignee  in 
iasolveney/^  or  of  a  vendor  of  land  attached/*  where 


the  proceedings  are  brought  within  the  time  pre- 
Boribed  for  seeking  equitable  relief,""  and  a  proper 
case  for  its  interference  is  shown/"  and  the  appli- 
cant for  relief  has  no  adequate  remedy  at  law/' 


TXT,  WBOKGTVL  ATTAOHMENT 


H  1162]  A.  Under  Irregular  or  Void  Process — 
1.  LiabUit^ — a.  In  General.  Where  the  process  of 
attachment  is  irregular,  unauthorized,  or  void,  a 
levy  made  by  the  officer  renders  the  party  suing 


out  the  attachment  a  trespasser,  since  under  gneh 
circumstances  the  officer  becomes  the  agent  of  such 
party."* 

Writ  becoming  void  after  issuance.  It  haa  been 


favor  of  other  perBona,  or  to  restrain 
by  Injunction  the  disposal  of  the 
debtor's  property  through  the  ntieana 
of  executions  Isaued  on  such  con- 
fessed Judgments.  Martin  v.  Michael, 
IS  Ho.  50,  «6  AmD  CSS. 

[c]  nwwlar  avpMruoe  ^  d*- 
tnimnL, — An  action  to  set  aside  a 
fraudulent  assignment  for  benefit  of 
creditors  of  property,  based  alone  on 
1(8  attachment,  and  Intended  to  atd 
the  attachment,  where  the  property  Is 
Incapable  of  manual  delivery,  cannot 
be  maintained,  unless  the  complaint 
■hows,  as  required  by  Code  Civ.  Proo. 
f  CSS  Bubd  2,  that  the  assignor  did 
not  appear  as  defendant  In  the  at- 
tachment action,  but  made  default. 
Butcher  v.  Pearson.  4S  App.  Dlv.  468, 
60  NTS  lU  [an  1«1  N.  %  826  mem, 
SS  NE  toss  meml. 

[d]  Vroperty  sot  oapable  of  man- 
Bal  OrtSvMr— An  action  will  not  He 
In  equity  by  an  attachment  creditor 
to  bring  under  the  lien  of  his  attach- 
ment property  alleged  to  have  been 
transferred  by  his  debtor  to  a  third 
person,  not  In  possession  of  the  sher- 
iff, and  not  subject  to  attachment  by 
the  sheriff  as  property  capable  of 
manual  delivery.  Hart  v.  Clarke,  127 
App.  Dlv.  B79,  111  NTS  886  194 
N.  T.  403,  87  NE  808]. 

[e]  wiisM  th.*  mnmoiui  liaa  been 
penmuOlr  served  within  the  state, 
an  action  cannot  be  maintained  under 
Code  Civ,  Proc.  |  65B  subd  2.  provid- 
ing that,  where  an  attachment  sum- 
mons has  been  served  without  the 
state,  or  by  publication,  and  defend- 
ant has  made  default,  the  sheriff 
may.  In  aid  of  such  attachment, 
maintain  an  action  against  the  at- 
tachment defendant,  or  any  other  per- 
son, to  compel  the  discovery  or  to 
prevent  the  transfer  of  property,  or 
any  other  action  against  the  attach- 
ment defendant,  or  any  other  person, 
which  may  be  maintained  by  a  Judg- 
ment creditor  In  aid  of  an  execution, 
and  I  <77,  providing  that  plaintiff 
may  by  leave  maintain.  In  the  nam* 
of  himself  and  the  sheriff  Jointly, 
any  action  which,  by  the  provisions 
of  the  title  of  which  that  section 
Is  a  part,  may  be  brought  by  the 
ahetiff,  and  may  also  bring  in  his 
own  name  and  the  sherlfTs  jointly 
any  action  which,  bv  j  656  subd  2, 
may  be  brought  by  the  sheriff.  Hart 
T.  Clarke,  127  App.  Dlv.  679,  111  NTS 
W  taflf  194  N,  Y.  403.  87  NB  808]. 

If  J  Seed  not  exhanst  remedies  at 
law. — (1)  Under  Mo.  Rev.  St.  (1889) 
I  571,  an  attaching  creditor,  who  by 
reason  of  the  levy  of  the  attachment 
haa  acquired  a  lien  on  the  property, 
may  maintain  an  action  to  set  aside 
any  fraudulent  conveyance  or  other 
Hen-  without  flrst  exhausting  his 
remedies  at  law.  Banga  Milling  Co. 
V.  Bums,  1S2  Mo.  360,  S3  SW  923; 
Hanaur.  etc.,  Impl.  Co.  v.  Jones.  14S 
Ho.  253,  4S  SW  41;  Rldenour-Baker 
Grocery  Co.  Monroe,  142  Mo.  165, 
4S  8\v  nS;  Woodson  v.  Carson,  136 
Mo.  621.  as  SW  lOOB.  37  fiW  197;  Bo- 
land        Roaa,  120  Mo.  308,  2S  SW 


624;  Morgan  Mach.  Co.  v.  Ranch,  84 
Mo.  A.  614;  Seymour  Mfg.  Co.  v. 
Sheahan,  13  Mo.  A.  677;  Lackland  v. 
Smith.  6  Mo.  A.  168  [aflf  75  Mo.  307]. 
(2)  So  too  in  New  York,  where  the 
suit  la  brought  by  the  sheriff  without 
Joining  the  attachment  plaintiff,  un- 
der N.  T.  Code  Civ.  Proc.  Si  655,  677. 

[g]  n«  aherlfl  nwy  sue  to  set 
aside  a  fraudulent  transfer  by  the 
attachment  debtor.  Harding  v.  Ell- 
Ilott,  91  Hun  S02,  36  NTS  ES 
NTCivProc  294:  Merhantcs'.  ftc. 
Bank  T.  Dakin.  60  B.Trh.  (N.  Y.>  nv7, 
83  HowPr  816;  Bates  v.  VU.n.'^ijv,  62 
HowPr  (N.  T.)  423,  See  TliroOp 
Oraln  Cleaner  Co.  v.  Smith.  34  Hun 
91.  Compare  Lannlng  V.  Streeter.  67 
Barb.  (N.  T.)  S3:  Nassau  Bank  v. 
Tandes.  8  NTSt  415. 

46.  Rowan  v.  Union  Arms  Co.,  S6 
Vt.  124.  See  generally  Accounts  and 
Accounting  [1  Cyc  416  et  seq]. 

417.  Vosa  V.  Murray,  50  Oh.  St  19, 
32  NE  1112.  See  generally  Quieting 
Title  [32  Cyc  1296]. 

48.  Camp  v.  Bates.  11  Conn.  61,  S7 
AmD  707;  Moulton  v.  Stowell,  16  N. 
H.  221. 

4t.  Peo.  v.  Van  Bnren.  136  N.  T. 
252,  32  NE  776,  20  LRA  446;  Tannen- 
baum  V.  Rosswog,  6  NTS  678, 
22  AbbNCas  346;  Wood  v.  Stanberry, 
81  Oh.  St.  142:  Blum  v.  Schram,  58 
Tex.  524. 

50.  Montgomery  v.  McDermott.  99 
Fed.  602  [afC  103  Ped.  801,  48  CCA 
348]. 

51.  Norton  t.  Hlokok,  SS  Conn. 
866, 

[a]  An  Injuottoa  restraining  a 

prior  attaching  creditor  from  enforc- 
ing his  claim  may  be  granted  upon 
the  application  of  a  subsequent  Judg- 
ment creditor  who  shows  that  the  at- 
tachment was  based  upon  an  invalid 
claim.  Norton  v.  Hlckok,  SS  Conn, 
366. 

[b]  Bnltr  aiar  eojolm  «tlMh- 
ment,  aKhmcli  tavoked  for  aaotker 
imzpoae.-— If  a  bill  primarily  seeking 
the  correction  of  mistake  in  the  de- 
scription of  lands  shows  that  after 
the  execution  of  the  deed  an  alleged 
creditor  of  the  grantor  levied  a  writ 
of  attachment  upon  the  property,  the 
court,  after  acquiring  Jurisdiction  to 
reform  the  deed,  can  retain  the  bill 
and  grant  the  complainant  full  relief 
in  accordance  with  his  prayer  by  en- 
joining the  attachment  proceedings 
and  annulling  the  writ  and  levy  as  a 
cloud  upon  the  title  to  such  lands. 
Bieler  v.  Dreher,  (Ala.)  80  S  22. 

[c]  Although  laie  property  has 
been  sold  under  the  mtudulent  at- 
tachment, a  court  of  equity  may  or- 
der that  the  constructive  trust  on  the 
proceeds  In  favor  of  applying  credi- 
tors be  properly  admlnlriterdT  Hen- 
derson V.  J.  B.  Brown  Co.,  12S  Ala. 
see.  28  R  7». 

[d]  IdnHwtWTHar  of  «Tiaa0*  to 
•wrtain  MU.^Where  a  bltl  is  filed  by 
creditors  of  an  insolvent  debtor  to  set 
aside  an  attachment  sued  out  by 
other  creditors  of  the  common'  debtor, 
on  the  ground  that  the  claims  of  the 


attaching  creditors  were  false  and 
simulated  and  that  the  attachments 
were  Issued  by  collusion  for  the  pur- 
pose of  defrauding  complainants  and 
other  creditors,  evidence  that  after 
the  filing  of  the  bill  the  goods  were 
sold  under  an  order  of  the  court  and 
were  bought  in  the  name  of  a  third 
person  who  In  fact  purchased  for  one 
of  the  attaching  creditors,  and  paid 
for  them  with  the  money  of  the  debt- 
or, is  competent  and  admissible  as 
explanatory  and  confirmatory  of  other 
facts  which,  when  proved,  sustain  an 
averment  of  the  bill,  and  tend  very 
strongly  to  show  collusion.  Rice  Tt 
Less,  105  Ala.  298,  16  S  719. 

68.  Rice  V.  Less,  105  Ala.  298.  II 
S  719;  Norton  v.  Hlckok.  26  Conn. 
366  (subsequent  juteinent  creditor). 

5S,  Bmeraon  v.  Detroit  Steel,  etd, 
Co..  100  Mich.  127,  68  NW  659:  Oott 
V.  Hosohna.  57  Mich.  418,  24  NW  123. 

M.  Ramash  t.  Scheuer,  81  Wis. 
269.  51  NW  330  (holding  that  a  ven- 
dor of  land  might  have  a  prior  at- 
tachment annulled  on  the  ground  that 
It  was  fraudulent  and  collusive). 

as.  Zeman  v.  Steinberg,  64  SW 
178.  21  KyL  1152. 

Sa,  Norton  v.  Klokok.  26  Conn. 
856. 

[a]  Mhowlar    held  sulBoleat^A 

showing  that  the  attachment  was 
based  upon  an  Invalid  claim,  on  an 
application  for  relief  by  a  subse- 
quent Judgment  creditor,  warrants  an 
injunction  against  the  enforcement  of 
the  Judgment  obtained  by  the  attach- 
ing creditor.  Norton  v.  Hlckok,  26 
Conn.  366. 

[b]  The  abaenoe  of  gMuds  for 
an  attachment  will  not  furnish  a 
basis  for  equity  to  interfere.  Put- 
ney V.  Wolberg.  127  Ala.  124,  28  S 
741. 

[el  MMltor  Umlted  to  Aand  am 
Ktoiud  of  attaok,!— In  a  suit  by  a 
creditor  to  annul  a  Judgment  sustain- 
ing an  attachment  he  Is  restricted  to 
showing  fraud  between  the  attaching 
creditor  and  the  debtor,  and  he  can- 
not object  to  defects  in  the  affldavtt. 
for  such  defenses  are  personal  to  at- 
tachment defendant.  Claflln  v.  Ben- 
jamin, 47  I^.  Ann.  1447,  17  S  804. 

[d]  A  person  sot  a  pacty  to  an 
attachment  suit  cannot  nave  It  en- 
Joined  without  showing  that  such  re- 
lief is  necessary  for  the  protection 
of  bis  rights.  Williams  v,  Stewart. 
6<  Ga.  668. 

67.  Turner  v.  Hatch,  100  Mich.  66. 
58  NW  605. 

68.  Stetson  v.  Goldsmith,  30  Ala. 
602;  Duff,  etc.  Furniture  Co.  v.  Read, 
74  Kan.  780,  88  P  263:  Hall  V.  Water- 
bury,  6  AbbNCas  (N.  T.)  374,  67 
HowPr  131.  See  also  cases  infra 
next  two  sections, 

[a1  One  who  ratUea  the  Issuance 
of  an  attachment  not  signed  by  an 
officer  having  the  necessary  author- 
ity Is  liable  for  acts  done  under  It. 
Sanger  v.  Brandon,  (Tex.  Civ.  A.)  88 
8W  431 

[b]  befendaat  compiled  to  iro 
tmtQ  eeut  and  defsad^Where  a  de- 
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held  that,  where  summons  was  not  served  on  the 
attachment  defendant  within  the  time  required  by 
statute,  the  court  loBt  juriBdietion  and  the  attach- 
ment was  rendered  unauthorized  and  void  from  the 
beginning,  and  the  attachment  plaintiff  might  be 
held  liable  for  the  wrongful  levy  under  it."' 

1163]  b.  Necessity  for  SeUlng  Aside  of 
Process — (1)  Where  Irregular  Her^.  Where  an 
attachment  is  irregnlar  or  merely  voidable,  it  will 
nevertheless  protect  the  attachment  plaintiff,  or 
other  parties  acting  under  it,  until  it  is  set  aside.*** 
But  after  it  has  been  set  aside  it  affords  no  pro- 
tection to  the  party  at  whose  instance  it  was  issued, 
and  he  becomes  a  trespasser  ah  initio  by  relatiou.^^ 
[i  1164]  (2)  Where  Void.  Where  an  attach- 
ment is  for  any  reason  void,"'  attachment  plaintiff 
will  be  a  trespasser  ab  initio  and  liable  to  attach- 
ment defendant  for  any  damages  resulting  tliere- 
from,^^  and  there  is-  no  neeessit:^  for  setting  the 
writ  aside  before  bringing  an  action  for  aets  done 
under  it."* 

1165]  2.  Proceedlsgs  to  Enforce  Liability— 
a.  Nature  and  Form  of  Action.  An  action  for  dam- 
ages against  one  causing  property  to  be  taken  un- 
der a  void  attachment  has  been  held  to  be  in  sub- 


staoce  an  action  for  treepass  de  bonis  asportatis,*' 
It  has  been  held,  however,  that  where  the  writ  is 
merely  irregular  or  voidable,  an  action  on  the  ease 
is  the  pn^ier  and  the  only  remedy."" 

[i  1166]  b.  Matters  of  Defense  and  in  Mitigatia 
— (1)  Snbseanent  Seiiure  by  Attachment  Plun- 
tiff.  It  has  been  held  that  where  property  is  seized 
under  a  void  attachment,  a  subsequent  seizure  there- 
of by  attachment  plaintiff  under  valid  process, 
whether  a  second  writ  of  attachment  or  an  execution, 
and  application  of  the  property  so  seised  to  tbe 
payment  of  the  owner's  debt  without  his  consent, 
cannot  be  shown  either  in  defense  or  in  mitigatioD 
of  damages  for  the  wrongful  attachment,*^  and 
this  rule  is  not  altered  by  the  fact  that  an  offer 
was  made  to  return  tbe  property  on  diseoTeriog 
that  the  first  attachment  was  invalid."* 

[(  1167]  (2)  Snbseqnent  Seisnre  by  TUzd  F«r> 
son.  It  has  been  held,  however,  that  where  pn^ 
erty  is  taken  by  the  mongful  act  of  one  person, 
its  subsequent  seizure  upon  process  issued  in  favor 
of  another  against  the  owner  by  which  it  is  ap- 
propriated to  the  paymttit  of  his  debt,  is  a  di^ 
cumstance  whieh  may  be  received  in  mitigation  of 
the  liability  of  the  wrongdoer."* 


fendant's  property  haa  been  a«ls«d 
through  defective  and  Invalid  attach- 
ment process,  and  he  la  compelled  to 

go  Into  court  and  defend  himself,  he 
r  entitled  to  recover  his  damases. 
State  V.  McCulIough,  86  Mo,  A.  48. 

[c]  Imvy  OB  partnerahlp  vrooerty 
imdar  attachment  affmijurt  mambar  of 
ni III  iniliiiiiiili  an  attachment  for 
debt  of  one  of  the  partners  of  a  firm 
was  voidable  only  and  regular  on  Its 
face.  Its  levy  on  partnership  prop- 
erty, in  a  manner  other  than  that 
prescribed  by  Rev.  8t.  (1896)  art 
2362,  was  wrongful.  Hamlin  First 
State  Bank  v.  Jones,  (Tez.  Civ.  A.) 
139  SW  671. 

[d]  When  rlffkt  to  Isna  writ  aot 
wttM  at  tlnM  of  Israaaos^Recov- 
•rr  cannot  be  had  for  seizure  of 
coods  under  a  writ  of  foreign  attach- 
ment, although  the  .writ  was  issued 
on  the  seme  day,  but  after  close  of 
banking  hours  when  the  note  of  de- 
fendant In  attachment  to  plalntifF  In 
attachment,  payable  at  a  bank,  be- 
came due,  and  was  not  paid,  but  pro- 
tested, the  right  to  Issue  the  writ  at 
that  time  being  supported  by  a  pre- 
ponderance of  authorities,  and  there 
being  at  the  time  no  decision  on  the 
point  In  the  state  where  the  writ  is- 
sued, all  the  facts  to  authorize  its 
issue  being  present,  and  there  being 
no  proof  of  malice,  or  malicious  use 
of  the  process,  but  the  facta  and  cir- 
cumstances dispelling  any  Inference 
of  malice.  Humphreys  v,  Sutcllffe, 
193  Pa.  83S.  43  A  954,  73  AmSR  819. 

[  e  ]  E  tTsot  of  order  from  Jndff* 
for  psymeat  of  monw  to  plaiBtUr,^— 
The  fact  that  plaintiff  In  attachment 
obtained  an  order  from  the  chancel- 
lor directing  the  money  to  be  paid  to 
him  did  not  legalise  a  void  proceed- 
ing under  attachment.  Brownlee  v. 
Shlngler.  29  8.  C.  L.  620  note. 
.  [f]  TlMz*  BO  IWBd  was  •xeoBted 
In  conformity  with  the  provisions  of 
the  statute.  It  wns  held  that  there 
was  want  of  Jurisdiction  on  the  part 
of  the  Justice  Issuing  the  attachment, 
and  hence  the  attachment  plaintiff 
was  liable  In  an  action  for  damages. 
Kelly  V.  Archer.  48  Barb.  fN.  T.) 
68.  See  also  Patrick  v.  Sollnger,  9 
Daly  (N.  T.)  149. 

[g]  VegUrnwe  of  attaoUag  am- 
osr.— where  process  Is  void  and  Is 
afterward  set  aside,  attachment  plain- 
tiff is  liable  for  Inlurtes  caused  by 
the  negligence  of  the  attaching  offi- 
cer. In  such  case  the  officer  is  bis 
agent  or  servant,  and  he  Is  liable  for 
any  Injury  to  the  goods,  caused  by 


the  officer's  negligence  or  careless  acts 
while  such  goods  are  in  his  posaes- 
slon.    Kerr  v.  Mount,  M  N.  T.  4169.^ 

69.  Ruser  v.  Union  DlstUllng  Co., 
7  Misc.  396,  27  NTS  920. 

60.  Wiley  v.  Nicholson,  1  Hawaii 
44;  X)ay  v.  Bach,  87  N.  T.  66. 

61.  MoFadden  v.  Whitney,  61  N. 
J.  L.  Ml.  18  A  62:  Day  v.  Bach,  87 
N.  T.  66;  Kerr  v.  Mount,  28  N.  Y. 
659;  Lyon  v.  Tatea,  52  Barb.  <N.  Y.) 

^  Gray  v.  McCarty,  22  U.  C.  Q. 
B.  668. 

[a]  Wast  of  JurlsdlatloB  for  a1»- 
BSBoe  of  aflUtavlk-^n  attaohmeot 
without  an  affidavit  therefor  is  void 
and  plalntUf  la  liable  as  a  trespasser 
thereunder  for  the  selanre  and.  sale 
of  property,  ajnd  that  too,  although 
the  actual  trespass  may  have  been 
committed  by  the  attaching  officer. 
Norman  v.  Horn,  36  Mo.  A.  419. 

[b]  Whore  llnrt  nam*  of  attaoh- 
msnt  defendant  la  floUtlonav— Where 
an  attachment  Issues  against  the 
property  of  a  person  whose  first 
name  apears  on  the  faoe  thereof  as 
fictitious,  the  attachment  and  all  pro- 
ceedings thereunder  are  absolutely 
void,  and  attachment  plaintiff  will  be 
liable  for  the  conversion  of  defend- 
ant's property.  Patrick  v.  Solingu',  9 
Daly  (N.  T.)  149. 

[c]  Writ  lasnsd  without  allowaBo* 
tar  jadirs^Partles  who  instruct  a 
sheriff  to  levy  a  writ-  of  attachment 
issued  by  the  clerk  without  an  al- 
lowance thereof  by  the  Judge  are  lia- 
ble as  trespassers  for  the  acts  there- 
under, for  as  to  such  parties  the  writ 
so  Issued  Is  void.  Meritt  v.  St,  Paul, 
It  Minn.  2SS. 

ea.  Ala.— Vandiver  v.  Waller,  14S 
Ala.  411.  89  8  ISC;  Stetson  v.  Gold- 
smith. SO  Ala.  001,  01  Ala.  041. 

Ill.-^ThoniaB  V.  Hinsdale,  78  III. 
250. 

Kan.-'rOreKorr  Grocery  Co.  v. 
Beaton.  10  Kan.  A.  260,  62  P  732. 

Minn,— Merritt  v.  St.  Paul,  11 
Minn.  223. 

Mo. — Norman  v.  Horn,  26  Ho.  A* 
419. 

N.  J.— McFadden  y.  Whitney.  61  N. 
J.  L.  391,  18  A  62. 

N.  T.— Day  v.  Bach,  87  N.  T.  56; 
Wehle  v.  Butler,  61  N.  T.  245;  Kerr 
V.  Mount.  28  N.  T.  669;  Vose  v.  Wood, 
26  Hun  486;  Sprague  v.  Parsons,  12 
Daly  292,  6  NYcTvProc  26,  14  Abb 
NCas  820;  Patrick  v.  Sollnger,  9  Daly 
149. 

Or. — ^Uorrlson  v.  CmwfOrd,  7  Or. 
478. 


Tenn. — Stewart  v.  Roberts,  1  Terg. 
386. 

Tex. — MCsalsslppi  Mills  y.  Meyer, 
83  Tex.  432,  18  SW  748;  Puntdiard  v. 
Taylor,  23  Tex.  424. 

See  Bauer  v.  Mitchell,  00  Nebr. 
187.  113  NW  986. 

[a]  itery  of  several  wztta  at  hum 
tlWp— If  void  attachments  secured 
by  different  parties  are  levied  at  the 
same  time,  all  the  parties  are  liable 
as  trespassers.  Wehle  v.  Butler.  CI 
N.  Y.  245;  Vose  v.  Woods,  26  Hun 
(N.  Y.)  486. 

64.  Day  v.  Bach,  87  N.  Y.  66. 

65.  Kerr  v.  Mount,  28  N.  T.  659; 
Stewart  v.  Roberts.  1  Terc  (Tenn.) 

els.    Bach  V.  Cook.  21  Ark.  671: 
Owens  V.  Starr.  2  Litt.  (Ky.)  ISO. 
_  [a]    Writ  rab«e«seBtl7  abated.— 

Case  and  not  trespass  ia  the  proper 
action  for  one  whose  goods  have  been 
attached  upon  a  writ  which  was  af- 
terward abated,  because  another  suit 
wee  pending  for  the  same  cause  of 
action.  Hayden  v.  Shed.  11  Mass. 
600. 

67.  Tiffany  v.  Lord,  S5  N.  Y.  110; 
Wehle  V.  Butler,  61  N.  Y.  245;  Lyon 
V.  Yates.  62  Barb.  (N.  Y.>  287;  Otis 
V.  Jones,  21  Wend.  (N.  Y.)  894:  Han- 
mer  v.  Wllsey,  17  Wend.  (N.  Y.>  91. 

[^]  In.  Ongon.  the  rule  is  not  ss 
stringent.  While  attachment  plain- 
tiff cannot  make  a  complete  defense 
by  showlnar  that  he  caused  a  subse- 
quent valid  writ  to  be  levied  on  the 
property  for  the  owner's  debt,  and 
that  It  was  applied  to  such  debt,  this 
may  nevertheless  be  shown  In  mlU- 
gatlon  of  damages.  Uorrlson  v. 
Crawford,  7  Or.  478. 

68.  Hanmer  v.  Wllsey,  IT  Wend. 
<N.  Y.)  91. 

"By  procuring  a  sale  on  legal  pro^ 
ess,  the  defendant  cannot  be  better 
off  than  he  would  be  If  he  had  offered 
to  restore  the  property  to  th«  plain- 
tiff. And  yet  no  tender  will,  at  tbe 
common  law,  either  bar  an  action  for 
a  tort  or  take  away  the  right  to  fall 
compensation."  Otis  v.  jon«st  21 
Wend.  CN.  Y.)  S94,  896. 

e».  Wehle  v.  Butler,  61  N.  Y.  245; 
Wehle  V.  Spelman.  25  Hunt  (N.  T.)  99. 

[a  1  AhsSBoe  of  ooUulOB 
sary. — "To  be  attended  with  that  ef- 
fect It  Is  essential  that  the  person 
under  whose  process  such  aelsure 
may  be  made  shall  not  be  In  col- 
lusion with  the  wrong-doer,  or  a  par- 
ticipator with  him  In  the  commlwrton 
of  the  original  wrongful  act."  Wehle 
V.  Spelman,  26  Hun  (N.  Y.)  •».  100. 


For  later  mmm,  oeveiopBMBts  and  ohaifM  In  the  lav  see  cumulative  Annotations.^aame  Utle,^^r^^^^^^^umbw. 
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ATTACHMENT 


[60.  J.]  49$ 


[%  U68]  <S)  Betwn  of  Fvoiwtr.  H  the  prop- 
erty has  been  retained  and  retained  by  the  owner, 
this  may  be  shovn  in  mitigation  of  damagef,^^  bat 
not  in  bar  of  the  action  for  the  wrong.^^ 

[t  1169]  c.  ParUw.  Wliere  several  persons  plaoe 
void  writs  in  the  hands  of  an  officer  and  have  them 
levied  at  the  same  time,  they  may  be  sued  either 
jointly      or  severally." 

[S  1170]  d.  Pleadings.^  If  the  aetion  is  based 
opon  the  pro  and  that  the  attachment  was  void,  it 
is  inemnbent  upon  plaintiff  to  plead  facts  showing 
this  to  be  the  ease,  and  a  mere  allegation  that  the 
attachment  was  illegal,  nnantborized,  and  void,  being 
a  conclusion  of  law,  is  insuffloientJ*  If  the  basis 
of  the  action  is  that  the  attachment  was  void  or 
irr^nlarly  sued  ont,  it  will  not  be  sufficient  to 
allege  merely  that  it  was  vacated,  but  it  should 
be  further  shown  that  it  was  vacated  for  irr^TQlor- 
ity  or  because  nnauthorized.^''  There  is  no  necessity 
of  alleging  malice  or  want  of  probable  eause,^*  nor 
is  it  neeeesary  to  all^e  the  place  of  levy.^^ 

[9  1171]  e.  Evidence,  Triio,  and  Judgment.  With 
respect  to  the  introduction  of  evidence,  the  mode 
of  trial,  and  the  judgment  to  be  rendered,  the  ac- 
tion proceeds  like  any  other  action  on  the  case,  or 
of  trespass  de  bonis  asportatis,  as  the  ease  may  be.^> 

{%  1172]    3.  Damages.  Where  the  owner  of  prop- 


erty attaobad  under  void  process  remained  in  ac- 
tual poasesaion,  he  could  recover,  if  at  all,  only 
nominal  damages,  under  an  allegation  of  tlie  value 
of  the  property  as  an  item  of  damages;^"  but  where 
he  refrained  from  using  the  property  under  the 
instructions  of  the  officer  maViufi:  the  levy  and 
was  thereby  deprived  of  its  earning  capacity,  he 
was  entitled  to  recover  the  value  of  its  use  up  to 
the  time  when  he  was  informed  that  the  levy  was 
released.^"  Where  goods  first  seized  under '3.  void 
writ  were  afterward  levied  on  under  a  valid  writ 
in  favor  o£  the  same  creditor  and  sold  by  due  process 
of  law  and  the  proceeds  applied  to  the  debt  of 
the  owner,  this  application  may  be  shown  in  mitiga- 
tion of  damages  for  the  wrongful  seizure."' 

[4  1173]  B.  Under  Regnlar  Process— 1.  Bight  of 
Actioit— «.  IxrespectlTe  of  Statutory  Anthority.  It 
is  well  settled  that  an  aetion  may  be  maintained 
against  the  attaching  plaintiff  for  a  wongful  and 
malicious  attachment,^'  this  being-in  the  nature  of  a 
malicious  prosecution  and  governed  by  essentially 
the  same  rules."  It  has  been  held,  in  a  number  of 
eases,  that  in  order  to  give  a  eause  of  action  for 
the  suing  out  and  lev3ring  of  an  attachment  it  is 
necessary  that  the  process  should  have  been  sued 
out  maliciously  and  without  probable  cause,"^  and 
that  in  the  absence  of  express  or  implied  statntoty 


TCl  UcFaden  v.  Whitney,  51  N.  J. 
L.  391.  18  A  C2:  Lyon  v.  Tates,  E2 
Barb.   (N.  T.>  til. 

TL,  K«rr  v.  Mount.  28  N.  T.  ft59. 
See  also  Hanmer  t.  Wllsey,  17  Wend. 
(N.  Y.)  »1. 

Ta.  Wehle  V.  Bntler,  81  N.  T.  248; 
Vose  V.  Woods.  28  Hun  (N.  T.)  486. 
T8.  Wehle  v.  Butler.  61  N.  T.  245. 
74.  Spratrue  v.  Parsons.  13  Dalr 
(N.  Y.)  6e3.  II  NTCIvProo  17  [aff  12 
Daly  S92,  S  NYCWProo  16,  14  AbbN 
Cas  S20J, 

7B.  Sprarue  v.  Parsons.  13  Daly 
f X.  Y.)  G33  (so  holding,  upon  the 
ground  that  the  writ  might  have  heen 
vacated  for  error  upon  a  question  of 
fact  upon  opposing  affidavits,  and, 
unless  unauthorised  or  Irregular,  an 
action  for  damages  not  brouKht  upon 
the  uruUrtaklnv  could  not  be  main- 
tained. It  should  be  shown  that  the 
attachment  was  vacated  for  irregu- 
larity): Hoffman  v.  Taylor,  121  NYB 
334. 

n,  Sprague  v.  Parsons.  IS  Daly 
fN.  T.)  3»2.  6  HTCivProa  2«,  14  Abb 
NCas  320. 

rr.  Vose  T.  Woods,  je  Hun  (N.  Y.) 
4X6  (holding,  however,  that  such  an 
allegation  will  not  vitiate  the  com- 
plaint). 

TS.  See  Case.  Action  on  [ft  Cyc 
4811:  Trespass  [38  Cyo  9861. 

79.  Low  V.  Ne  Smith,  {Tex.  Ov. 
A.)  77  SW  32. 

ao.  Ix>w  V.  Ns  Smith,  (Ter.  Civ. 
A.)  77  SW  32. 

81.  Morrison  Crawford,  7  Or. 
472. 

8lL  Donnell  T.  Jones,  IS  Ala.  490, 
48  AmD  69;  Katsolls  v.  Confection- 
ers', etc..  Supply  Co.,  166  111.  A.  681; 
Sene(»l  v.  Smith.  9  Rob.  (I^a.)  418; 
Tyler  v.  Mahoney,  16«  N.  C.  569,  82 
SB  870. 

[a]  BxessBlTa  Isvy^Where  plain- 
tiff In  an  action  upon  a  note  for 
thfrty-fl've  hundred  dollars  raall- 
clouslT'  attached  property  of  defend- 
ant amounting  to  over  one  hundred 
tbcnmnd  dollars,  defendant  has  a 
rtcht  ot  action  for  damages  for  the 
excMSive  levy.  TuthilI  'V.  Sherman. 
32  S.  r>.  103,  142  NW  267. 

[b1  Mmwj  en  •xMnyt  Vfopwtr^ 
The  levy  of  a  writ  of  attaehmant  on 
ezennpt  property  authernea  a  recov- 
ery bT  the  owner  of  Mm  actual  dam- 
asres  sustained.  OarroU'  v.  Denison 
First  State  Bank.  (Tex.:0«'.  A.)  148 
SW  818. 


[el   VBsiuMMssfal  attaoluaeat^— An 

action  will  not  He  for  procuring  is- 
suance of  an  attachment  merely  be- 
cause the  action  was  unsuccessful  or 
abated.  Vesper  v.  Crane  Co.,  165 
Cal.  36,  130  P  R76.  L.RA1915A  641; 
Rowe  V.  Crutchfleld.  (Tex,  Civ.  A.) 
168  SW  444. 

[dl  Where  then  Is  in  fact  ao  In- 
dehtedness,  (1)  and  an  attachment 
Is  wronefully  sued  out.  the  remedy 
Is  for  abuse  of  process  or  malicious 
prosecution,  for  which  an  action  will 
He  independent  of  the  attachment 
bond.  Ames  v.  Chlrure.  1S2  Iowa  278. 
132  NW  427,  38  LRANS  120  and  note. 
(2)  Suit  on  an  attachment  undertak- 
ing Is  sustained  by  allegation  and 
proof  that  the  writ  was  wronsTfully 
procured,  that  there  was  no  debt  due 
from  the  attachment  defendant  when 
It  was  Issued  and  levied,  a  showing 
of  malice  and  want  of  probable 
cause  being  unnecrssary.  "veaner  v. 
Crane  Co.,  165  Cal.  34,  130  P  876. 
LRAltlSA  841  and  note. 

[fl]  MaUca  slons  In  ths  suing  out 
of  an  attacbment  Is  not  suQclent  to 
give  the  attachment  defendant  a 
cause  of  action  if  the  writ  Is  not 
also  wrongfully  sued  out.  Cahoon 
V.  Hoggan,  31  Utah  74,  73.  It  P  703 
[clt  Cyc]. 

88,  Ga. — Wilcox  V.  McBCenile,  76 
Ga.  78. 

T^a. — Senecnl  v.  Smith.  9  Rob.  418. 

Mich. — LeClear  v.  Perkins,  ,  103 
Mich.  131,  61  NW  357.  26  LRA  627. 

Minn. — Plxley  v.  Reed,  26  Minn.  80. 
1  NW  800.  But  compare  Qrlmestart 
v.  Lofgren.  105  Minn.  286.  117  NW 
B15.  127  AmSR  666.  17  LRANS  990 
(holding  that  an  action  for  damoj^es 
for  wrongfully  and  maliciously  levy- 
ing an  attachment  on  exempt  prop- 
erty Is  an  action  for  abuse  of  proc- 
ess and  not  for  malicious  prosecu- 
tion). 

Nebr. — Jones  v.  Fmln.  J«  N*br.  76, 
42  NW  283. 

Wis. — Ashland  County  v.  SCahl.  48 
Wis.  693.  4  NW  752. 

ICaUoions  proseeatlOB  renerall^  see 
Malicious  Prosecution  [28  Cyc  IJ. 

84.  Ala.— City  Nat.  Bank  v.  Jef- 
friea  78  Ata.  183;  McKellar  v.  Couch. 
34  Ala.  386;  Code  (1886)  B  2999. 
Compare  Seay  v.  Greenwood,  21  Ala. 
491:  OUmer  v.  Wetr.  8  Ala.  72:  Klrk- 
aey  v.  Jones,  7  Ala.  622. 

111. — Swenson  v.  lirlckson,  90  HI. 
A.  3fi8. 


Iowa. — Frants  Hanford,  8T  Towa 
469.  64  NW  474;  Taltant  T.  Burling^ 
ton  Oaa  Light  Co..  36  Iowa  2«t; 
Velths  V.  Hagge,  8  Towa  163.  Com- 
pare Harger  v.  SpOfFord.  4S  Iowa  11. 

Ky.— Abohosh  v.  Buck.  43  SW  426. 
19  Kyli  1267.  ' 

Mont. — O'Brien  V.  Qulnn,  86  Mont. 
441.  90  V  168, 

X.  H.— Frlel  v.  Plumer,  69  N.  H. 
.!0>^.  43  A  em.  76  AmSR  190. 

N'  .r  — MoPndden  v.  Whitney.  51  N. 
J.  I„  3iH.  IS  A  62. 

Oh  — Crnw  V.  Sims.  88  Oh.  St.  214. 
102  NK  741. 

T't-i>i,— rntioon  v.  Hogsnn,  31  Utah 
T  t    -  ■■■  P  7fin. 

From  the  esrUsst  vertod,  it 
]i  ls  Dnlfnrmly  boen  held  that  there 
!n  no  right  of  action  growing  out  of 
n  criminal  prosecution  or  of  an  ar- 
rest of  the  person  In  a  civil  action. 
In  tho  fibsence  of  malice  and  want  of 
prohnlile  cause,  however  much  the 
party  may  have  been  injured  thereby. 
A  frirliori  It  would  seem  that  there 
can  be  no  right  of  action  for  Injuries 
caused  by  a  mere  wrongful  selsure 
of  property,  which  the  lew  accounts 
the  lesser  Injury  of  the  two.  See 
Stewart  v.  SontMborn,  98  U,  8.  187, 
25  L.  ed.  n'^' «id  the  dfasenting 
opinion  In  WIlBOHrv.  Outlaw,  1  Minor 
fAl.-i.)  367. 

[h]  In  Korth  Cnzolina,  (1>  where 
it  wns  fornifrly  held  that  no  action 
Would  Hp  for  injuries  caused  by  an 
II  t  tnchnu  nt  unless  sued  OUt  wrong- 
fully and  w  1 1  h  1 1  probable  eause 
tWilllnma  v.  Hunter,  10  N.  C.  645, 
J  4  AmP  R97  anri  note).  <2)  it  has 
l.fOTi  hi-ld  In  subfieriuent  decisions 
()i:it  an  riftlnn  inicht  be  maintained 
If  the  attariiiTifnt  was  Sued  out  wlth- 
Mit  prohaMe  cause,  although  without 
malice  fKlrkhnm  v.  Coe.  46  N.  C.  423; 
Abramfl  v.  Pender,  44  N.  C.  260). 
If  i?!  not  easy  to  determine  whether  a 
ii.itute.  then  In  force,  requlrlna*  at- 
1  u'hjiient  plaintiff  to  give  a  bond  had 
any  effect  on  the  decisions  or  not.  In 
the  first  of  «i*'two  detflslons  cited 
no  reference  'iraV  made  to  any  stat- 
uto,  but  jn,th^  latter  it  might  with 
witpM  WgtM  oC  plausibility  be  argued 
thill  t^^ourt  considered  that  a  stat- 
ute requiring  attachment  plaintiff  to 
rive  a  bond  to  pay  all  damages 
caused  by  the  attachment  if  "wrong- 
fully sued  out"  imposed  a  liability  on 
liim  for  such  daniaf^es,  Independently 
and  exclusively  of  the  bono. 
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authority  therefor,  no  action  lies  for  injuries  eaased 
by  the  mere  wrongful  suing  out  of  an  attaehment,^^ 
except,  of  course,  upon  the  attachment  bond."*  On 
the  other  hand,  there  is  considerable  authority  for 
the  view  that  the  mere  fact  that  an  attachment  is 
wrongful  ^ves  the  attachment  defendant  a  cause 
of  action  independent  of  any  statutory  authority.*' 
1174]  b.  Statutes  aiving  Bight  of  Action.  In 
a  number  of  states  statutes  have  been  enacted  under 
which  at  least  actual  damages  are  recoverable  for 
injuries  sustained  by  an  attachment  which  is  merely 
wrongful,  and  the  procedure  by  which  damages  are 
to  be  recovered  is  prescribed  either  expressly  or  by 


implication,**  aad  osder  soeh  stAtntes  neither  maliM 
on  the  part  of  attaehment  plaintiflE,  nor  the  want 
of  probable  eause  for  believing  that  the  alleged 
grounds  of  attachment  existed,  is  necessary  to  war- 
rant a  reooveiy  of  actual  damages.*"  Nor  has  good 
faith,  or  the  absence  of  it,  on  the  part  of  the  at- 
tachment plaintiff  any  bearing  on  the  question  of 
his  liability.""  In  other  jurisdictions  the  statutes 
are  not  so  broad,  and  to  authorise  a  recovery,  wldle 
malice  is  not  necessary,  it  is  essential  that  the  at- 
tachment should  have  been  sned  out  without  prob- 
able cause,  as  well  as  wrongfully."*^ 

[$  1175]    c.  Wronffnl  Ltry.    While  an  attach- 


SB.  U.  S. — Preston  v.  Cooper,  19 
P.  Cas.  No.  11,395,  1  Dill.  589.  See 
also  Stewart  v.  Bonnebom,  98  U.  S. 
1 87,  25  L,.  ed.  116  (an  action  for 
wrongful  Institution  of  bankruptcy 
proceedings,  which  strongly  sup- 
ports the  rule  stated  in  the  text). 

Ala, — McKellar  v.  Couch,  3*  Ala. 
836.  See  also  Benfion  McCoy,  36 
Ala.  710. 

Oa. — Wilcox  V.  McKenzle,  7S  Oa. 
73;  Sledge  v.  McLaren,  S9  Oa.  S4: 
HcCormlck  v.  Tribune-Heralfl  Co..  IS 
Gft.  A.  61,  78  SE  779. 

towa. — PVantz  v,  Hanford,  87  Iowa 
4<»,  hi  NW  474:  Tallant  v.  Burllnc- 
toli  OasllKht  Co..  3$  Iowa  262. 

Mass.— Lindsay  V.  Lamed,  IT 
Hasa.  190. 

Nebr. — Jones  v.  Pruln,  26  Nebr.  76. 
42  NW  283.  See  also  Stors  v,  Fin- 
klestein,  48  Nebr.  27,  66  NW  1020.  30 
LRA  644,  But  compare  McReady  v. 
Rogers.  1  Nebr.  124,  93  AmD  333 
(which  apparently  sustains  the  op- 
posite doctrine). 

N.  J.— McPadden  v.  Whitney,  61  N. 
J.  L.  391,  18  A  62. 

N.  T.— Heas  v.  Hess,  117  N.  T. 
306.  22  NE  956. 

J*.  C— WiUIams  v.  Hunter,  10  N. 
C.  546.  14  AmD  597.  But  see  Infra 
next  note. 

Oh.— Withan  v.  Hubbell,  4  Oh.  Dec. 
(Reprint)  76  ClevLRec  1;  Ztgler  v. 
Russell,  2  Oh.  Dec  (Reprint)  518.  3 
WestLMonth  424.  Compare  Botefuhr 
V.  Lefflngwell.  21  Oh.  Clr,  Ot.  584,  11 
Oh.  Clr.  Dec.  650  (holding  that  at- 
tachment defendant  has  a  right  of 
action  against  plaJntlfT  who  has 
b«en  required  to  give  bond  that  he 
will  pay  all  damages,  although  plain- 
tiff does  not  sign  the  bond,  and  al- 
though the  suing  out  of  the  writ  waa 
not  malicious). 

^  Or.-r-Hltchell  v.  SUver  lAke  Lodge, 
S9_pr.  294.  46  P  798. 

Tenn. — Sloan  v.  McCraoken,  T  Lea 
626:  Smith  v.  Eakin.  2  Sneed  466; 
Smith  V.  Story.  4  Humphr.  168. 

Va. — Young  v,  Gregorie,  3  CJall  (7 
Va.)  446,  2  AmD  556. 

Wis. — Collins  V.  Shannon,  67  Wis. 
441.  30  NW  780.  Bee  also  Veitch  v. 
Cebell.  105  Wis.  260.  81  NW  411,  76 
AmSR  914  (a  garnishment  case 
which  clearly  sustains  the  rule  stated 
In  the  text). 

See  World's  Fair  Min.  Co.  v.  Pow- 
ers. 12  Ariz.  285,  100  P  967;  Aber- 
nathy  v.  Coffpe,  etc.,  Co.,  103  SW 
342.  31  KyL  807;  McCuIIoUgh  v.  (3ris- 
hobber,  4  Watts  &  8.  (Pa.)  201  (an 
action  for  an  abuse  of  process,  but 
which  sustains  the  doctrine  stated 
In  the  text). 

sa.   See  Infra  |  1208. 

87.  Kan. — Connelly  v.  Woods,  81 
Kan.  359,  2  P  773;  McLaughlin  v. 
Davis,  14  Kan.  168. 

La. — Horn  v.  Bayard,  11  Rob.  2S9. 
See  also  Wall  v.  Hardwood  Hfc.  Co., 
127  La.  969.  54  S  200;  Stelnhardt  T. 
Leman,  41  La.  Ann.  836.  6  S  666;  Bar- 
rlmore  v.  McPeely,  32  La.  Ann.  1179: 
Dickinson  v.  Maynard,  20  La.  Ann. 
66,  96  AmD  87»:  Phelps  v.  Coneahall, 
13  La.  Ann.  440;  Btggs  v.  XrAqulii, 
13  La.  Ann.  21. 

Mo.— Pry  V.  Estes,  52  Mo.  A.  1. 

Okl. — ^Wellington  v.  Spencer,  37 
Okl.  461,  132  P  675,  46  LRANS  469. 


Tex. — Decatur  First  Nat.  Bank  v. 
Houts,  86  Tex.  69,  19  SW  1080;  Half 
V.  Curtis.  68  Tex.  640,  5  SW  461: 
Kauffman  v.  Babcock.  67  Tex,  241,  2 
SW  878;  Loomla  v.  Stuart,  (Civ.  A.) 
24  SW  1078.  See  also  Kaufman  v. 
Armstrong,  74  Tex.  66.  11  SW  1048; 
Craddock  v,  Goodwin,  54  Tex,  578; 
Reed  v,  Samuels,  22  Tex.  114,  78 
AmD  253;  Bateman  v.  McCreight.  2 
Tex.  Unrep.  Cas.  809;  Cox  v.  Trent, 
(Civ.  A.)  14  SW  764. 

See  also  Sanders  v.  Hughea,  4  8.  C. 
L.  49B. 

"The  rule  that  an  action  to  recover 
actual  damages  for  the  wrongful 
suing  out  ana  levy  ot  a  writ  of  at- 
tachment must  be  baaed  on  the  at- 
tachment bond  haa  aevar  been  recog- 
nized In  this  State.  The  constant 
practice  has  been  to  permit  the  re- 
covery of  actual  damages  on  a  coun- 
ter cJalm  or  plea  In  reconvention 
whenever  It  appeared  that  the  writ 
was  wrongfully  sued  out  and  levied, 
and  so  without  basing  the  defend- 
ant's pleadings  on  the  attachment 
bond."  Half  v.  Curtis.  68  Tex.  640, 
643.  6  SW  451. 

"The  wrong  Inflicted  when  attach- 
ment is  sued  out  and  levied  for  a 
sum  greater  than  the  law  permits, 
differs  only  In  degree  from  the  wrong 
inflicted  when  the  process  Is  sued 
out  and  levied  without  any  sum 
whatever  being  due  to  a  plaintiff,  or 
where  no  grounds  whatever  exist  for 
the  use  of  the  process."  Stiff  v. 
Fisher,  85  Tex.  S66.  867,  22  SW  656. 

[al  It  Is  oalr  when  exemplaxr 
danagsa  are  Kmivt  that  the  concur- 
rence of  malice  and  the  want  of 
probable  cause  is  required.  Faroux 
V.  Comwell,  40  Tex.  Ctv.  A.  B29,  90 
SW  537. 

n>1  XeooBTestlOB  or  eountei^sJm 
la  principal  aotlomf— In  Louisiana  and 
Texas  such  damages  are  also  recov- 
erable In  the  principal  action  by  way 
of  reconvention  or  counterclaim. 
Bloch  V,  His  Creditors.  46  La.  Ann. 
1334,  16  S  267:  Offutt  v.  Edwards,  9 
Rob,  (La.)  90:  Half  v.  Curtis.  68 
Tex.  640,  5  SW  451.  See  also  Cul- 
bertson  v.  Cabeen,  29  Tex.  247:  Reed 
V.  Samuels.  22  Tex.  114,  73  AmD  2SS; 
Walcott  V.  Hendrlck,  6  Tex.  408. 

88.  U.  S, — Jerman  V.  Stewart,  12 
Fed  266 

Ala, — Birmingham  Dry-Goods  Co.  v. 
FInley.  122  Ala.  634,  26  S  188:  Hund- 
ley v.  (^adl<A,  109  Ala.  576,  19  S 
845:  McLane  v.  McTlghe,  89  Ala.  411, 
8  S  70:  Jackson  v.  Smith,  76  Ala.  97; 
CMty  Nat.  Bank  v.  Jeffries,  73  Ala. 
183;  Pollock  v.  Gantt,  69  Ala,  S78,  44 
AmR  519;  Durr  v.  Jackson,  59  Ala. 
203;  Floyd  v.  Hamilton,  88  Ala.  236; 
Seay  v.  Greenwood,  21  Ala.  491:  Don? 
nell  V.  Jones,  12  Ala,  490,  48  AmD 
69;  Brown  v.  Isbell,  11  Ala.  1009: 
McCulIough  Walton,  11  Ala.  492; 
Klrksey  v,  Jonea,  7  Ala.  622. 

Cal. — ^Tespw  v.  Crane  Co.,  106  Cal. 
36^30  P  876,  LRAIOIBA  541. 

Fla. — Steen  v.  Ross,  etc.,  Co.,  22 
Fla.  480. 

La. — Phelps  v.  Coggeahall,  La. 
Ann.  440. 

Miss.- Feld  V.  Portwood,  7  fl  4^2; 
Barney  v.  Scherllng.  40  Miss,  320. 

Nev,— Jakslch  v.  Oufstl.  S«  N«v. 
104.  134  P  462. 


Oh, — Bruce  V,  Coleman.  1  Handy 
615,  12  Oh.  Dec.  (Reprint)  Ki: 
Botefuhr  v.  LlfHngwell,  21  Oh.  Clr.  CL 
584.  11  Oh.  Clr.  Dec.  660. 

T«in. — ^Renkert  v.  Elliott.  11  Let 
235  [dist  Sloan  v.  McCracken.  7  Lea 
626;  Smith  v.  Eakln,  2  Sneed  M; 
Smith  V.  Story,  4  Humphr.  IM, 
which  were  decided  before  the  enact- 
ment of  the  present  code]. 

[a]  Wrongful  and  nun*— at- 
taohw— tr-jf)  Under  Ind.  Rev.  St 
I  937,  which  requires  the  giving  of 
a  bond  conditioned  to  prosecute  the 
proceeding  in  attachment  to  effect 
and  pay  all  damages  which  may  b« 
sustained  by  defendant.  If  the  pro- 
ceeding ahMl  be  "wrongful  and  op- 
pressive," the  proceeding  nnust  have 
been  wrongful  and  oppressive  to  ren- 
der attachment  plaintiff  liable  for 
damages.  Upplnghouae  v.  Hundel. 
103  Ind.  238,  2  NE  719.  (2>  But  tbe 
attachment  will  conclusively  be  pre- 
sumed to  be  wrongful  and  oppressive 
when  it  has  been  dissolved  (Waring 
V.  Fletcher,  162  Ind.  620,  52  NE  203), 
(3)  or  where  flnal  Judgment  in  the 
main  suit  Is  rendered  In  favor  of 
attachment  defendant  (Trentmnn  T. 
Wiley,  85  Ind.  83). 

88.  Mitohell  V.  Mattlngly.  1  Hetc: 
(Ky.)  287;  Talbott  v.  Great  We8t«-B 
Plaster  Co.,  151  Mo.  A.  638.  1S2  SW 
16;  Botefuhr  v.  LefRngwell,  21  Oh. 
Clr.  Ct.  684,  11  Oh.  Clr,  Dec.  660. 
See  also  Barney  v.  Scherllng.  4« 
Hiss,  820  (holding  that  the  qnestloa 
of  want  of  probable  cause  has  no 
bearing  on  attachment  platntUTs  lia- 
bility). 

[a J  If  thsre  was  leasonahls  «■■•• 
to  heluve  the  grounds  upon  whld 
the  attachment  was  issued  to  be  true, 
actual  damages  are  recovermblei 
Hurlbut  V.  Hardenbrook.  86  Iowa  COIL 
62  NW  510:  Seattle  Crockery  Co.  v. 
Haley,  6  Wash.  302,  tS  P  CM.  26 
AmSR  156, 

[bl  She  faUvn  «f  vlalatw  to  aaa- 
tals  an  attachment  suit  eonolusivelr 
entitles  defendant  to  his  actoal  dam- 
ages. Kennedy  v.  Meacham.  18  Fed. 
812  (stating  law  of  Tennessee).  But 
compare  Smith  v.  Story.  4  Hnnaphr. 
(Tenn,)  169. 

M.  Birmingham  Dry-Ooods  Co.  v. 
FInley,  122  Ala,  634,  26  S  128. 

Oood  faith  not  n  defease  to  aottea 
for  wvoagfol  attaohmsM  see  infra 
t  1226. 

91.  McCormIck  Harvesting  lia^ 
Co.  V.  Colllver,  76  Towa  S59.  28  NW 
892;  Nordhaus  v.  Peterson,  64  Iowa 
68,  6  NW  77:  McOlll  v.  Puller.  41 
Wash.  615,  88  P  1038:  LoTy  v. 
Flelschner.  12  Wash.  15,  40  P  «4. 

Ta]  Vhe  true  lanu  is  irtiether  de- 
fendant as  a  reasonable,  pradent. 
and  careful  man  had  good  reatKm  to 
believe  end  did  believe  that  the  alle- 
gations of  the  attaehment  affidavit 
were  true.  Drummond  v.  Stewart.  2 
Iowa  341. 

[bl  m  Yeataeky  a  sUtote  wUch 
provides  that  if  property  la  attached 
without  «ood.  cause  for  snbtg  2t  oat 
the  ownef  may,  -In  an  actlMi  acalns* 
attachment  plalnttff,  reeorer  das- 
ages  for  the  wrongful  nelnare  and 
for  the  sate  thereof,  if  the  piopwty 
is  sold,  and  that  in  such  case  plain- 
tiff shall  not  be  held  to  prove  or  al- 


For  later  oaaia,  derelo^Mota  and  dtaaagea  In  the  lav  eee  enmulativa  Annetatlona,  same  title. 
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ment  plaintiff  may  be  held  liable  for  the  wrongful 
Ads  of  the  officer  levying  the  attachment  in  oon- 
neetion  with  such  levy,*'  sneh  liability  is  limited 
to  eases  where  plaintiff  eotmseled  or  directed  '*  or 
at  least  consented  to  the  very  aet  which  oonsti- 
tntes  the  illegality  or  wrong,  or,  knowing  that  the 


aots  of  the  officer  were  wrongful  or  irr^^ular,  rati- 
fies and  confirms  them  by  receiving  benefits  derived 
therefrom,'"  and  in  the  absence  of  some  each  cir- 
cumstances the  officer  alone  is  responsible  for  his 
wrongful  acts  **  and  the  attachment  plaintUf  is  snb- 
jeet  to  no  liability  by  reason  thereof.*' 


lege  malice  on  the  part  of  defendant, 
authorixes  an  action  where  an  at- 
tachment was  Issued  without  rood 
cauae  for  suing  It  out,  Mitchell  v. 
Mattlrgly.  1  Mete.  237.  It  Is  to  be 
noted  that  the  action  provided  for  by 
this  itatute  Is  not  on  the  attachment 
bond.  Another  Kentucky  statute 
(BolUtt  Code  p  2S3  i  t»8>  provides 
for  the  elvlng  of  a  bond  conditioned 
to  pay  damans  oaused  by  the  at- 
tachment "if  the  order  be  wrongfully 
obtained."  By  the  aame  terms  of 
thlfl  statute  it  would  be  sufficient  to 
give  a  cause  of  action  that  the  at- 
tachment was  wrongfully  sued  out. 

n.  U.  S. — Breard  v.  Lee,  193  Fed. 
72. 

Ala.— Vandlver  v.  Waller,  14S  Ala. 
411,  39  3  136. 

Ga. — WUllamB  v.  Tnman,  1  Qa,  A, 
311,  67  SE:  1009. 

Kan. — Gregory  Grocery  Co.  v. 
Beaton.  10  T&M.  A.  266,  S2  P  732. 

Mass. — Deyo  v.  Jennlaon,  10  Allen 
410. 

N.  T. — Wehle  t.  Butler,  SB  N.  T. 
Super.  1.  12  AbbPrNS  4S  HowPr 
i  [air  61  N.  Y.  24S]. 

N.  C. — PlttiAurg,  etc.,  R.  Co.  v. 
Wakefield  Hardware  Co..  148  N.  C.  64, 
E5  SE  422. 

S.  D. — Tuthill  V.  Sherman.  32  S. 
D.  103,  142  NW  267. 

Tex. — Faroux  v.  Comwel!,  40  Tex. 
ClT.  A.  629.  90  SW  537;  Sanger  v. 
Brandon,  <Cfv.  A.)  S8  8W  431;  Uc- 
MeU  V.  Moore,  7  Tex.  Civ.  A.  636,  27 

.  SW  les. 

See  also  cases  Infra  notes  93-96. 
[a1  mwrtvatloa^Where  one  has 
fumlshttd  materlala  to  a  contractor 
engaged  in  building  a  railroad  In  the 
belief  that  ho  will  be  protected  be- 
cause the  money  to  be  used  is  to  be 
drawn  from  the  Joint  checks  of  the 
contractor  and  the  railroad  company, 
taut  he  ia  not  protected,  and  the  ma- 
terials furnished  are  in  the  posses- 
sion of  such  company,  but  beyond 
his  reach,  and  he  levies  a  seizure  on 
property  belonging  to  the  company, 
and  seises  such  material,  he  Is  liable 
to  the  company;  but  where  the  seiz- 
ure, as  against  the  contractor.  Is 
good,  and  would  of  Itself  have 
stopped  the  work,  no  greater  dam- 
ages will  be  allowed  than  are  clearly 
proven.  Cameron  v.  Orleans,  etc.,  R. 
Co..  108  La.  83,  32  S  208. 

[hj  nalBtiff  UaUe  for  levy  on 
nmmut  property. — ^Faroux  v.  Corn- 
well.  40  Tex.  Civ.  A.  629,  90  SW  B37. 

[cl  An  Illegal  lavr  on  bar  at  the 
Instance  of  defendant,  by  which  the 
owner  is  dispossessed  and  the  hay 
ruined  by  rain,  renders  defendant  lia- 
ble therefor.  Knox  v.  Shannon,  3 
KyL  SI  2,  11  Ky.  Op.  452. 

[d]  Snjarr  to  attaeiheA  properly*— 
Where  aitaclied  property  was  dam- 
aged through  the  negligence  of  the 
sherlfC  defendants  who  procured  the 
attachment  without  cause  are  liable 
as  principals.  Tyler  v.  Mahoney,  168 
N.  C.  2S7.  84  SB  362.  Contra  Kana- 
man  v.  Hubbard,  (Tex.  Civ,  A.)  160 
SW  904  (where  they  did  not  partici- 
pate in  the  officer's  wrong). 

93.  Ala. — Vandlver  v.  Waller,  148 
Ala.  411.  S9  S  136;  Walker  v.  Norrls, 
10  Ala.  A.  516,  68  8  926. 

Ark. — Moores  v.  Winter,  67  Ark. 
189,  Ba   SW  1057. 

Iowa.. — Burt  V.  Decker,  64  Iowa  106, 
19  NW  873. 

Kan. — H.  T>.  Lee  Mercantile  Co.  v. 
ChaDman,  9  Kan.  A.  874,  68  P  125. 

mcb.  Mlchels  v.  Stork,  44  Mich. 

2    5  1084;  Blanchard  v.  Brown, 

42  Mich.    46    3  NW  846.        „   „  ^ 

Nebr. — Cote  v.  Edwards,  62  Nebr. 
711,  72  NW  1046. 

19  C  J.-32] 


N.  T.— Berry  v.  Kelly,  27  N.  T. 
Super.  106. 

N.  C— Pittsburg,  etc,  R.  Co.  v. 
Wakefield  Hardware  Co.,  143  N,  C. 
64,  55  SE  422. 

Okl.— Stump  V.  Porter.  21  Okl.  167, 
120  P  639. 

Tenn. — Beasly  v.  Johnaon,  10 
Heiak.  418. 

Vt.— Abbott  v.  Kimball,  19  Vt  661, 
47  AmD  708. 

Wis. — Adams  T.  Savery  Houae  Ho- 
tel Co.,  107  Wis.  lot,  82  NW  703. 

See  Tite  v.  Briedenback,  127  Ky, 
604.  106  SW  1182.  82  KyL  400. 

[a]  Where  tlie  wroagfnl  levy  Is 
at  the  lastanee  of  the  attaehmeAt 
plaintiff,  and  by  his  direction,  he  will 
thereby  become  a  trespasser,  on  the 
principle  that  all  who  procure  a  tres- 
pass to  be  done  are  trespassers  them- 
selves, and  the  officer  will  be  sup- 
posed not  to  have  taken  the  kooiIs 
merely  under  the  auttuirltv  nf  ibe 
writ,  but  as  the  serv^int  of  ih<-  at- 
tachment plaintllT.  Corner  v.  Mack- 
intosh, 48  Md.  374;  Wchlc-  v.  Hmlor, 
61  N.  T.  245;  Chapin  v.  Fitzjrf r:ild, 
1  SUv.  Sup.  349,  6  NYS  122  [.iff  Itl 
N.  T.  670  mem,  28  KE  2r,.">  mcni]; 
Lamb  V.  Day.  8  Vt.  407.  .'iO  Amll  179. 

[b]  Dlreotlon  to  levy  on  goods  Af 
tltua  persoB^If  the  attachment 
plaintiff  directs  the  sheriff  to  talte 
goods  of  a  person  oth«r  than  defend- 
ant in  the  attachment,  the  attach- 
ment plaintiff  will  become  liable  as  a 
trespasser.  Corner  v.  Mackintosh,  IS 
Md.  874. 

[c]  atring  of  laOanaitr  bond 
eaalvalont  to  dizaetlom^(l)  Where 
the  attaching  plaintifr  gives  a  bond 
indemnifying  the  ahertn  against  all 
eoata  and  damages  which  may  re- 
sult from  the  levy.  It  has  been  held 
that  he  makes  himself  a  party  to  the 
trespass  which  the  officer  may  com- 
mit, and  liable  for  the  damages  aris- 
ing therefrom.  McConnell  v.  I>ang- 
don,  3  Ida.  (Hash.)  893.  28  P  403; 
Knight  v.  Nelson.  117  Mass.  45  8 ; 
Pool  v.  Eniison,  66  Hun  108.  9  NTS 
171.  See  also  Berry  v.  Kelly.  27  N. 
T.  Super.  106.  But  compare  Siersema 
v.  Meyer.  38  Misc.  368,  77  NTS  901 
(holding  that  the  fact  that  plaintiff 
In  attachment  gave  an  Indemnity 
bond  to  the  officer  making  the  levy 
does  not  show  that  he  caused  or  ap- 
proved a  trespass  by  the  officer  in 
attaching,  on  his  own  motion,  the 
goods  of  a  third  person).  (2)  Where 
after  goods  of  a  person  other  than 
the  attachment  defendant  were  lev- 
led  on  and  had  been  claimed  by  the 
owner,  the  attachment  plaintiffs  In- 
demnified the  levying  officer  who 
thereupon  sold  the  property  the  at- 
tachment plaintiffs  were  liable.  Van 
Dewater  v.  Gear,  21  App.  Div,  201,  47 
NTS  608. 

[d]  A  sta«niM&t  ta  the  afltertt 
for  attachawat  stating  that  defend- 
ant had  fraudulently  transferred  his 
grocery  business  to  one  H  la  not  a 
dlreotlon  to  the  officer  levying  at- 
tachment to  levy  on  the  contents  of 
the  store  In  the  hands  of  a  purchaser 
from  H.  Siersema  v.  Meyer,  88  Misc. 
368,  77  NTS  901. 

[e]  DlreotloB  gfvea  by  attoraer 
of  attaching  plalnnff. — ^Where  the  di- 
rection for  the  wrongful  levy  Is 
given  to  the  officer  by  the  attorney 
of  the  attaching  plaintiff.  It  will  be 
presumed  that  the  attorney  Is  acting 
under  the  authority  of  the  client,  and 
hence  the  client  will  be  liable  as  a 
trespasser.  Meyer  v.  Oage,  66  Iowa 
606.  22  NW  892;  Oestrlch  v.  Gilbert, 
9  Hun  (N.  T.)  242. 

S4.  Carey  v.  D.  Wolff,  72  N.  J.  L. 
610,  63  A  270:  Bvarta  v.  Hyde,  61  Vt. 


IS.I;  Aflanis  v.  Savery  House  Hotel 
Co.,  1117  Wis.  109.  82  NW  703. 

L  -A  ]  Defending  Intervention  as 
evidence  of  oonsent,— Where  the 
gooda  of  one  are  seised  under  an  at- 
tachment agaJnat  another,  on  an  in- 
tervention filed,  by  the  owner  of 
goods  80  talcen.  If  plalntlff  Iti  the  atv 
tachment  defends  the  Intervention, 
it  wlU,  ba  evidence  of  his  assent  to 
the 'tenure  by  the  officer,  and  tfuch 
aubsequent  assent  will  render  slatn- 
tlff  liable  in  trespaaa. .  PeBtin  V. 
Claflln.  11  Mo.  13. 

95.  Colo. — Relthniann  v,  Oodsman, 
23  Colo.  2n2.  4<;  P  6S-1. 

Mo. — Xornian  v.  Horn,  36  Mo.  A. 
419. 

Nebr.-^Cole  v.  EJAnuOa,  6$  ^fh^ 
711,  72  NW  1045. 

Olil.— .qtump  V.  Porter,  31  OM  18?, 
120  P  6.?9. 

Vt.— Evarts  v.  Hyde,  EJ  Vt.  183; 
Ablioit  V.  Kimball,  19  Vt.  r,:.!.  47 
AniH  TOR. 

Wis.— Adams  v.  Savery  House  Ho- 
tel Co.,  107  Wis.  109,  82  NW  708. 

[a]  BecelvlBg  ptooeeda  of  sal*  as 
ratification. — (l)  Where  the  goods  of 
a  stninKi^r  to  llio  suit  have  been 
taken  and  .'iold  imdi-r  the  writ,  ff 
p) :n n t i iT,  w i I li  1" n o vv  1 1  d k'l'  of  the  t rue 
0\:  i.^i  ahiij  uf  sail!  goods,  recelvfcs  iho 

Sroceeds  of  the  Bal&  he  thereby  ratt- 
es  the  levy.  Walker  v.  Norrls,  10 
Ala.  A.  616,  63  8  986;  Omaha  Nat 
Bank  v.  Robinaon,  66  Nebr.  690,  77 
NW  73.  <2)  However,  mere  appro- 
priation of  the  proceeds  of  a  sale 
of  property  taken  under  attachment 
by  the  attaching  creditor  will  not,  in 
the  absence  of  evidence  showing  full 
knowledge  on  his  part  of  the  tor- 
tious nature  of  the  seizure,  show 
ratification  of  the  officer's  wrongful 
act.    Walker  v.  Norrls,  supra. 

96.  XAabUlty  of  oOcer  for  wroaf- 
fnl  levy  on  or  other  taking  of  prop- 
erty see  Sheriffs  and  Constables  (36 
Cyc  1643]. 

9T.  Ala.— Vandlver  V.  Waller,  148 
Ala.  411.  39  S  136. 

Ind.— Butler  v.  Borders,  6  Blackf. 
160. 

Iowa. — Burt  v.  Decker,  64  Iowa 
106,  19  NW  873. 

Ky. — Kentucky  Refining  Co.  v. 
Morllton  Bank.  89  SW  492.  28  KyL 
486.  See  alao  FIte  v.  Brudenback, 
127  Ky.  504,  106  SW  1182,  32  KyL 
400. 

Mass. — Walsh  v.  Brown,  194  Mass. 
817.  80  NE  465.  120  AmSR  656. 

Mich.— Mlchels  v.  Stork.  44  Mich. 
2,  6  NW  1034:  Blanchard  v.  Brown. 
42  Mich.  46,  8  NW  246.  Compare 
Haynes  v.  Knowles,  36  Mich.  407. 

N.  T.^— Siersema  v.  Meyeri  38  Ulso. 
368,  77  NTS  901. 

N.  C.— Pittsburg,  etc.,  R.  Co. 
Wakefield  Hardware  Co.,  148  N.  C 
54.  66  SE  422. 

Tenn. — IBaesly  v.  Johnson,  10 
Helsk.  413. 

Tex. — McPaddin  v.  Sims,  48  Tex. 
Civ.  A.  69S.  97  SW  336.  • 

Utah. — Munns  v.  Loveland.  16 
Utah  250,  49  P  748. 

Vt.— Abbott  V.  Kimball,  19  VL  661, 
47  AmD  708. 

Wis. — Adams  v.  Savery  House  Ho- 
tel Co.,  107  Wis.  109.  82  NW  703. 

See  also  American  Nat.  Bank  v, 
Chllds,  49  La.  Ann.  1359,  22  R  884; 
Corner  v.  Mackintosh.  48  Md.  374. 

Contra  UcReady  v.  Rogers,  1  Nebr. 
124,  83  AmD  333  (which  case  It 
seems,  however,  proceeds  on  the  er- 
roneous theory  that,  where  It  is  de- 
termined that  no  grounds  of  attach- 
ment lie,  attachment  plaintlfl  and 
all  concerned  with  him  In  the  levy 
of  the  writ  are  trespassers  ab  Initio). 
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ATTACHMENT 


[§§  1175-1177 


The  liability  of  nmtlM  on  the  attachment  hond 

for  the  wrongful  acta  of  the  leyjing  officer  is  goT- 
enied  by  the  same  rules  as  have  been  stated  with 
reference  to  the  liability  of  plaintiff  in  attachment."^ 
1176]  2.  Elements  of  LUbility— a.  Wrongful- 
ness of  Attachment — (1)  In  OeneraL  In  order  that 
a  cause  of  action  may  arise  from  the  suing  out  of 
an  attachment  it  is  essential  that  the  suing  out  of 
the  writ  shall  have  been  wrongful,'*  and  if  the  ele- 
ment of  wrongfulness  is  absent  the  attachment  plain- 
tiff cannot  be  subjected  to  any  liability  on  the  ground 
that  the  prooeas  was  sued  out  malidously  or  vex- 
ationsly.^ 

Where  vrits  of  attachment  and  seanestratlon 


wwe  simnltaneeiisly  issud  and  executed  upon  the 
same  property  which  was  released  on  seizure  under 
both  writs  at  the  same  time,  there  can  be  no  re- 
covery based  on  the  wrongfulu^  of  the  attaeh- 
ment,  if  the  writ  of  sequestration  was  validL' 

[$  1177]  <2)  Under  What  OircuButaoces  At- 
tachment Considered  Wrongful  An  attachmeDt 
may  be  said  to  be  wrongfully  sued  out '  where  it 
ia  issued  against  a  person  who  is  not  indebted  to 
plaintiff  in  attachment  and  against  whom  plaintiff 
in  attachment  has  no  valid  claim;*  where  the  ac- 
tion is  brought  in  the  name  of  a  person  who  has 
not  authorized  or  sanctioned  it;''  where  no  groonds 
for  attachment  exist;'  where  the  statute  forbids  Q» 


[a]   This  dootrln*  hw  bMm  appUad 

(1)  where  the  attaching  officer  con- 
verted the  property  (Dawaon  v. 
Baum,  S  Waah.  T.  464,  19  P  46).  (2) 
or  wrongfully  sold  it  without  notify- 
ing defendant  (Abbott  v.  Kimball,  19 
Vt.  551.  47  AmD  708),  (3)  where  he 
failed  to  serve  the  writ  properly,  or 
to  give  defendant  an  opportunity  to 
select  such  property  aa  he  was  en- 
titled to  under  the  statutory  exemp- 
tion (Hlchels  v.  Stork,  44  Mich.  2, 
S  NW  1034),  (4)  where  the  death 
of  animals  attached  resulted  from 
the  negligence  of  the  officer  (Mcpad- 
dln  V.  Sims,  43  Tex.  Civ.  A.  698,  97 
BW  386),  (6)  and  where  Injuries  re- 
sulted from  the  officer's  neglect  In 
not  taking  suitable  care  of  ths  at- 
tached property  (Abbott  v.  Kimball, 
19  Vt  »1.  47  AmD  708). 

Ct>i  ni»  vnannvtloB  is  that  the 
attaohment  pialntlfT  intended  that  the 
officer  should  take  no  action  which 
was  not  authorised  by  the  terms  of 
the  writ.  Munns  v.  Loveland.  16 
Utah  260.  49  P  743. 

[c]  Bzoesslv*  levT. — FlalntlfT  In 
attachment  Is  not  liable  for  abuse  of 
process  because  of  the  levy  on  an  ex- 
cessive quantity  of  property,  unless 
It  directed,  advised,  or  encouraged 
such  acts.  Pittsburg,  etc,  R.  Co.  v. 
Wakefield  Hardware  Co.,  14S  N.  C. 
64,  66  422. 

[d]  ItVTw  OS  goods  of  third  per- 
son.— Although  a  writ  of  attachment 
is  levied  on  goods  which  do  not  be- 
long to  defendant,  plaintilC  in  at- 
tachment, having  taken  no  part  in 
the  levy,  is  not  liable  for  the  con- 
duct of  the  officer  who  made  It.  But- 
ler V.  Borders,  6  Blackf.  (Ind.)  160. 
Compare  Comly  v.  Plsher.  fl  F.  Cas. 
No.  3,063,  Taney  121. 

r«1  r»aur*  to  deUTsr  propwfer  on 
TBOatloii  of  wilt^The  failure  of  the 
sheriff  to  deliver  the  property  to  de- 
fendant on  the  vacation  of  the  at- 
tachment is  a  default  of  the  sheriff, 
for  which  plaintiff  Is  not  liable.  Ma- 
honey  V,  Tyler,  188  N.  C.  40,  48  8E 
549. 

88.  Dawson  v.  Baum,  8  Wash.  T. 
4fl4.  10  P  46. 

88.  City  Nat  Bank  v.  Jeffries,  73 
Ala.  183;  Sibley  v.  Fernlc,  22  La.  Ann. 
163;  Murphy  v.  Redler,  Ifi  La.  Ann.  1; 
Gallagher  v.  Goldfrank.  75  Tex.  562, 
12  SW  964;  Knowles  v.  Gary,  etc.. 
Co.,  (Tex.  Civ.  A.)  141  SW  189;  Mc- 
Paddin  V.  Sims,  43  Tex.  Civ.  A.  698, 
97  SW  335:  Paroox  v.  Cornwell,  40 
Tex.  Civ.  A.  629,  90  SW  637. 

"To  make  a  party  liable  for  caus- 
ing a  writ  of  attachment  to  be  is- 
sued, it  must  be  shown  that  the  pro- 
ceeding was  wrongful  and  oppres- 
sive under  the  law  under  color  of 
which  It  was  prosecuted."  Upplng- 
house  V.  Mundel,  108  Ind.  338,  241. 
8  NE  719. 

[a]  What  Uw  mvuwb  — In  an 
action  for  the  wrongful  suing  out  of 
an  attachment  In  another  state,  the 
question  whether  the  attachment  was 
in  fact  wrongful  or  not  must  be  de- 
termined by  the  laws  of  the  state 
where  it  was  obtained.  Wiley  v. 
Tralwick.  14  Tex.  862. 

1.   Calhoun   V.   Hannan,   87  Ala. 


277,  6  S  291;  Jackson  v.  Smith.  75 
Ala.  97;  City  Nat.  Bank  v.  Jeffries. 
73  Ala.  183;  Knowles  v.  Gary,  etc., 
Co.,  (Tex.  Civ.  A.)  141  SW  189. 

"As  the  statute  gave  to  plaintiffs 
the  right  to  the  seizure  made,  it  was 
not  wrongful,  and  defendant  could 
claim  no  damages  for  the  exercise  of 
that  legal  right,  even  though  in  su- 
ing out  the  writ  plaintiffs  were  actu- 
ated by  a  malicious  Intent.  Wltesell 
v.  Study,  37  Ind.  A.  429,  7«  NE  1010; 
Stiff  v.  Fisher.  85  Tex.  556.  22  SW 
577;  Petty  v,  Lang,  81  Tex.  238,  16 
SW  999;  Holt  v.  Follett  65  Tex.  550; 
Johnson  v.  King,  64  Tex.  226;  Bear 
V,  Marx,  63  Tex.  29S;  Culbertson  v. 
Cabeen,  29  Tex.  247."  Knowles  V. 
Gary,  etc.,  Co.,  (Tex.  Civ.  A.)  141  SW 
189,  190. 

[a]  TlMts  must  ba  aa  vdawfal 

aet  before  the  good  or  bad  faith 
with  which  the  act  was  done  can  be- 
come a  material  inquiry.  Calhoun  v. 
Hannan.  87  Ala.  277,  6  S  291;  Jack- 
son V.  Smith.  75  Ala.  97:  City  Nat 
Bank  v.  Jeffries,  73  Ala.  183. 

3.  Watklns  Banking  Co.  v.  Loy- 
Isiana  Lumber  Co.,  4?  La,  Ana.  681, 
17  S  143. 

3.  Snflcie&oT  of  avidenoe  as  to 
wxongfni&eas  of  attaohment  see  in- 
fra g  1299. 

4.  Ala. — McLane  v.  McTighe,  89 
Ala.  411,  8  S  70;  Tucker  v.  Adams, 
52  Ala.  264;  Lockhart  v.  Woods,  38 
Ala.  631. 

Cal. — ^Vesper  v.  Crane  Co.,  165  Cal. 
36,  130  P  876,  LRAigi6A  641. 

Fla. — Steen  v.  Rosa,  22  Fla.  480. 

Iowa. — King  v,  Kehoe,  91  Iowa  91. 
58  NW  1071;  Harger  v.  Spofford.  46 
Iowa  11;  Wetherell  v.  Sprlgley,  43 
Iowa  41;  Young  v.  Broadbent,  23 
Iowa  639. 

Tex. — Petty  v.  Lang,  81  Tex.  238, 
16  SW  999;  Farrar  v,  Talley.  88  Tex. 
349,  4  SW  568:  Smith  v.  Morgan, 
(Civ.  A.)  56  SW  950. 

[al  ninstratloa. — A  seller  of  lum- 
ber, having  failed  to  complete  deliv- 
ery as  required  by  the  note  given  for 
part  of  the  price,  is  liable  for  prema- 
ture issuance  of  a  writ  of  attach- 
ment in  a  suit  on  the  note.  Wall  v. 
Hardwood  Mfg.  Co.,  127  La.  959,  54  S 
300. 

[b]  CN>od  faith  of  the  attachment 
plaintiff  does  not  affect  the  applica- 
tion of  this  rule.  Tucker  v.  Adams, 
62  Ala.  2S4. 

[c]  Amesdmeat  of  petition  as  to 
nature  of  olalm.  — in  attachment 
against  a  nonresident  on  a  note,  de- 
fendant answered,  denying  the  execu- 
tion of  the  note,  whereupon  plaintiff 
amended  Its  petition  by  adding  a 
second  count  for  money  loaned  de- 
fendant In  which  it  alleged  that  such 
count  was  for  the  same  oause  of  ac- 
tion set  out  In  the  original  action, 
and  that  the  money  was  due  when 
suit  was  eommmoed.  The  Jury 
found  for  plaintiff  on  the  second 
count  It  was  held  that  the  attach- 
ment wap  not  wrongful  on  the  ground 
that  no  indebtedness  existed  at  the 
time  it  was  Issued,  as  alleged  in  the 
original  petition.  Cawker  City  State 
Bank  v.  Jennings,  89  Iowa  230.  66 
NW  494. 


Fd]  lillar  an  anwadad  pettttea 
settlatf  np  a  sabseaneiitlT  aocnitv 
IndehMdness  does  not  avoid  lia- 
bnity.  Young  v.  Broadbent  28  Iowa 
539. 

[e]  Wnmgfol  refusal  to  allow  s 
oradlt. — Where  plaintiff's  agent  pre- 
sented a  defendant  a  bill  which  tbe 
latter  offered  to  pay  if  a  certain  un- 
disputed credit  were  allowed  there- 
on, and  the  agent  refused  the  offer 
and  immediately  attached  defendant's 
property,  it  was  held  that  the  at- 
tachment was  wrongful,  and  that 
damages  were  properly  awarded 
therefor.  Feld  v.  Portwood.  (Mtaa.) 
7  S  492. 

[f]  Jla  attaohmsat  vpmt  a  d«W 

not  dna  at  tbe  time  when  tfa«  writ  it 
sued  out  may  be  wrongful.  Connelly 
V.  Woods.  81  Kan.  359,  2  P  773.  Bat 
whether  It  ia  so  depends  upon  wheth- 
er or  not  the  circumstances  of  the 
case  are  such  as  to  warrant  under 
the  statute,  an  attachment  upon  on 
Immatured  demand.  A  discussion  of 
the  availability  of  the  remedy  by  at- 
tachment upon  such  demands  will  be 
found  supra  \\  112-115. 

B.  Bauer  v.  MltcheU.  SO  Nebr.  18T. 
113  NW  986. 

6.  Ala. — Vandlver  v.  Trailer,  143 
Ala.  411.  39  S  186. 

Fla. — Steen  v.  Rosa,  etc,  Oo»  22 
Fla.  480. 

HI. — Katsulis  v.  Confectioners,  etc. 
Supply  Co.,  166  ni.  A.  581. 

Pa. — Cearaline  Mfg.  Co.  v.  Anthra- 
cite Beer  Co.,  25  Pa.  Super.  94. 

Tex. — Woods  V.  Huffman.  84  Tei. 
98;  Bell  v.  Fox.  37  Tex.  Civ.  A.  S22. 
84  SW  884. 

Ont— Hood  V.  Cronklte,  28  tT.  C  Q. 
B.  98. 

[a]  Vha  msTs  flwt  tliat  platetm 
olalm  is  a  Jut  obs  does  not  entitle 
him  to  an  attachment  Nordhaus  v. 
Peterson,  S4  Iowa  68,  6  NW  77;  Dntm- 
mond  V.  Stewart  S  towa  341:  Qens  v. 
Hargadine.  56  Mo.  A.  245;  Spra^e  v. 
Parsons.  12  Daly  392,  6  NYCIvProc 
26,  14  AbbNCas  320;  Zecbman  t. 
Haak,  85  Wis.  656.  66  NW  158.  See 
also  Mississippi  Mills  v.  Meyer,  SI 
Tex.  438,  18  SW  748.  The  claim  may 
be  Just  and  the  attachment  wrong- 
ful, and  even  willfully  wrongfuL 
The  demand  may  be  entirely  true, 
and  the  etiin^  out  of  the  attachment 
may  be  wrongful,  and  even  malldoas. 
Nordhaus  v.  Peterson,  64  Iowa  tt. 
6  NW  77. 

[b]  "Whers  na  grounds  of  attad- 
mant  exist  as  to  part  of  debt< — It 
has  been  held  that  an  attachment 
Issued  for  a  claim  which  la  the  ag- 
gregate of  several  diatinct  clalns 
constituting  separate  causes  of  ac- 
tion is  wrongful.  If  the  ground  of  at- 
tachment alleged  does  not  eslst  as  to 
any  one  or  more  of  such  claims.  S-^t- 
low  V.  Hanna,  75  Mich.  218,  42  NW 
812;  Mayer  v.  ^Ingre,  18  Nebr.  468,  25 
NW  727. 

[c]  anranda  eslstlu  to  wmaXL 
part  of  olalm  only. — ^Where  It  dees 
not  appear  that  the  claim  consists  of 
one  indivisible  cause  of  action  or 
several  distinct  causes  of  action,  the 
attachment  Is  wrongful  when  gfoiaiMls 
for  attachment  exist  only  as  to  a 
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issnaaee  of  an  attaehmeDt  for  the  enforcement  of 
&  daim  for  less  than  a  specified  amount,  and  the 
elaun  sued  on  is  for  less  than  that  amount or  where 
attachment  plaintiff's  debt  is  ampljy^  secured,^  or  he 
refuses  to  accept  reasonable  security."  But  an  at- 
taehment  is  not  shown  to  be  wrongful  by  the  mere 
fact  that  it  is  sued  out  for  a  greater  amount  tbui 
is  actually  due,^"  although  it  has  been  said  that, 
where  the  disparity  between  the  debt  actually  due 
and  the  amount  for  which  the  attachment  is  sued 
out  is  so  great  as  to  manifest  an  intention  to  abase 
the  remedy  adorded  by  the  extraordinary  process 
of  attachment,  an  action  for  both  vexatious  and 
wrongful  use  of  the  writ  might  possibly  lie."  It 
has  been  held  that  the  fact  that  defendant  at  the 
time  the  attachment  was  sued  out  had  no  prop- 
ecty  liable  to  attachment  does  not  make  the  attach- 
ment VTongfnl,  but  evidenee  thereof  might  be  ad- 
miBaible  as  tending  to  show  matters  of  vexation  on 
the  part  of  plaintiff  suing  it  out." 

A  TofamtadTir  abudMumit  or  dimiiwHl  of  an  at- 
taehment  is  held,  in  some  jurisdictions,  to  render 


the  attaching  creditor  and  his  surety  responsible 
for  damages  for  the  wrongful  suing  out  of  the 
writ;'^  but  in  other  jurisdictions  it  is  held  that  no 
inference  that  the  attachment  was  wrongfully  sued 
out  arises  from  the  voluntary  dismissal  of  the  snit.^' 
Discharge  by  giving  bond.  It  has  been  held  that, 
where  a  defendant  in  attachment  procures  the  dis- 
chai^e  of  the  attachment  and  release  of  the  prop- 
erty by  giving  the  bond  provided  by  statute,^**  he 
cannot  thereafter  maintain  an  action  for  wrongful 
attachment;^"  but  there  is  also  authority  for  the 
view  that  the  execution  by  defendant  in  attach- 
ment of  the  redelivery  bond  provided  for  by  stat- 
ute cannot  be  regarded  as  an  admission  of  record 
that  the  order  of '  attachment  was  r^htf ally  ob- 
tained or  set  up  as  a  bar  to  his  ri^t  of  oetion  on 
tbti  attachment  bond.^^ 

1178]  b.  Actual  Levy.  According  to  some 
decisions,  the  fact  that  the  attachment  was  applied 
for  and  issned  creates  no  cause  of  action,  unless 
the  same  was  aetnally  levied,  although  the  issue 
nuty  have  been  wrongful;*'  and  it  has       beoi  held 


aniBll  T>art  of  the  claim,  etld  v. 
Fisher,  S5  Tex.  568,  22  SW  577. 

[d]  VoMxUrttiiM  Of  til*  ground 
ffUtod  tlM  •MAa.-vU  for  the  attaah- 
ment  Is  ■ulllclent.  In  Iowa,  to  render 
tbe  attachment  wrongful.  See  Swan 
T.  Smith,  26  Iowa  87. 

[e]  Joinder  of  oaiuM  of  Mtlon.-— 
The  Joinder  of  a  cause  of  action  for 
which  an  attachment  cannot  tasue  if 
standing  alone,  with  one  for  which  it 
might  be  issued,  la  ground  for  vacat- 
ing the  same.  Wilson  t.  Harvey,  62 
HowPr  (N.  T.)  126. 

[f]  mav*  tka  rtalin  Im  a  noateff 
Moont.  oonaistlng  of  many  items,  an 
attachment  tsaued  In  a  suit  thereon 
will  not  be  wrongful  merely  because 
no  ground  for  attachment  exists  as 
to  the  value  of  a  few  of  the  Items. 
Hackey  v.  Hyatt,  42  Mo.  A.  448  (as- 
signing as  a  reason  for  this  the  fact 
that  the  claim  cannot  be  split  up 
Into  suits  on  each  Item,  because  an 
action  on  any  part  of  It  would  bar  an 
action  on  the  balance). 

[Kl  ma*  statement  In  aadavlt 
M  to  probable  loss  of  debtr— An  affi- 
davit for  attachment  being  required 
to  state  that  plaintiff  will  probably 
lose  hla  debt  unless  attachment  le- 
Buea,  an  attachment  Is  wrongfully  la- 
sued,  so  as  to  subject  plaintiff  to 
damages.  If  such  statement  la  un- 
true. Bevtlle  V.  Boyd,  1«  Tex.  dv. 
A.  491,  41  SW  670.  42  8W  318. 

[h]  aMMOuMBt  la  wsoBgfsl  or 
'<uuw»u—*  within  the  meaning  of  a 
statute  making  attachment  plaintiff 
liable  for  injurlaa  oauaed  by  suoh  at- 
tachment, where  the  ground  alleged 
In  the  affidavit  -ftfr  attachment  is  un- 
true, or  Is  not  one  of  the  grounds 
enumerated  by  statute  which-  must 
eidst  before  the  attachment  can  be 
allowed.    Steen  v.  Ross.  22  Fla.  480. 

7.  Oaddls  T.  Lord,  10  Iowa  141, 
[a]    Bffaot  of  recovery  of  less  tluui 

•tatBtorr  amonat. — ^Where  the  claim 
In  the  salt  in  which  the  attachment 
was  Bued  out  Is  for  more  than  the 
amount  apecifled  In  the  statute,  the 
attachment  is  not  wrongful  merely 
because  less  than'  that  amount  Is  re- 
covered. Bradley  v.  UcCall.  3  Oreene 
flowa)  214.      ^  _   .  , 

8.  Drummond  Btewart,  8  Iowa 
141. 

9.  Clemanta  v.  HcCaln,  (Ter.  Civ. 
A.)  49  SW  122. 

[a]  '  Mol*  exltlaiBaa. — It  is  a  mat- 
ter of  no  small  dlffleulty,  however,  to 
underatand  the  reason  on  which  these 
inclusions  are  based.  The  right 
Elven  by  statutes  when  a  debt  exists 
tnd  there  are  grounds  for  attachment 
o  sue  out  the  writ  Is  unqualified,  and 
t  can  make  no  possible  difference 
vhetber  tta«  party's  debt  is  secured 


or  not,  or  whether  he  ha*  refosed  se- 
curity. Richardson  v.  Probat,  103 
Iowa  241,  72  NW  521. 

10.  Marx  v.  Lelnkanff,  SS  Ala.  4SS, 
9  3  818;  Waring  v.  Fletdier,  168  Ind. 
620.  52  NB  203. 

11.  Marx  V.  Lelnkauff,  93  Ala.  4B8, 
9  S  818. 

la.  Troy  V.  Rogers.  113  Ala.  131, 
20  8  999;  Faroux  v.  Corn'wen,  40  Tex. 
Civ.  A.  629,  90  SW  B37. 

13.  Bannes  v.  Ross,  105  Ind.  568, 
B  NB  699;  Vurpillat  v.  Zehner,  2  Ind. 
A.  397,  28  NB  556;  Stelnhardt  v.  X^- 
man,  41  La.  Ann.  836,  6  8  666;  Cox 
V.  Robinson,  t  Rob.  (La.)  SIS;  Dean  v. 
8tephen80n,  61  Ulss.  175. 

[a]  mnatratlofla.— (1)  In  debt  on 
a  DMid  conditioned  to  Indemnity  the 
obligee  for  all  costs  sAd  damages  he 
may  sustain  by  the  wrongful  suing 
out  of  a  writ  of  selsure  from  the 
chancery  court,  the  transcript  of  the 
record  of  the  chancery  suit,  showing 
the  dismissal  of  the  bill  for  want  of 
prosecution,  is  prima  facie  evidence 
that  the  writ  was  wrongfully  ob- 
tained. Zeigler  v.  I>aVfd,  23  A!a.  127. 
<2)  Dismissal  under  agreement  that 
each  party  should  pay  his  own  costs 
Is  such  a  termination  as  will  enable 
attachment  defendant  to  bring  suit 
for  a  wrongful  and  malicious  attach- 
ment. Kinser  v,*  Wallace,  86  Cal. 
462. 

fhl   Taking  a  paraaaal  Judgmant 

alone  Is  equivalent  to  a  dismissal  of 
attachment  proceedings,  within  the 
rule  atwve  mentloAed.  Bannes  t, 
Ross,  les  Ind.  658,  6  im  699. 

[c]  The  otnuaM  of  dafenOaat  to 
plalntUPa  dIaeoMlnaajiee  does  not 
preclude  defendant  from  bringing  a 
subsequent  suit  for  damages  for  the 
wrongful  attachment.  ■  Bpauldlng 
Wallett,  10  La.  Ann.  106. 

14.  Nocklea  v.  Eggsplrier,  47  Iowa 
400;  Collins  v.  Blnghatn,  22  Oh.  Clr. 
Ct.  633.  12  Oh.  Clr.  Dec  825;  Prank 
V.  Tatum,  (Tex.  Civ.  A.)  26  BW  900. 

[a]  The  mere  fiUlvra  to  pvoaeonte 
a  suit  In  ohanoery  eotmeoted  with  an 
attacluneat  Is  not  a  forfeiture  of  the 
bond  required  to-be  -  given  by  the 
statute.  The  bond  is  mt  conditioned 
for  the  successful  prosecution  of  the 
suit,  but  that  the  order  for  the  at- 
tachment has  not  been  wrongfully 
obtained.  Unless,  therefore,  the  or- 
der was  wrongfully  procured  and 
without  just  cause,  there  Is  no  breach 
of  the  bond.  Pettlt  v.  Meroer,  S  R 
Hon.  (Ry.)  51. 

[b]  TMntavr  dtamiaaal  for  Is- 
abtUty  to  prodvee  arldaaoa^— In  an 
action  on  an  attachment  bond,  the 
feet  that  the  attachment  has  been 
dismissed,  owing  to  the  Inability  of 
plaintiff  therein  to  supply  a  reoord. 


the  original  being  burned,  Is  no  evi- 
dence that  the  original  attachment 
was  wrongful,  and  plaintiff  should 
give  only  legal  costs  taxable  on  the 
dismissal  of  the  attachment  suit. 
Ciooper  V.  Hill,  3  Buah  (Ky.)  219. 

16.    See  supra  ii  677-783. 

10.  Blck  V.  Lang,  16  Ind.  A.  603, 
44  NE  556;  Rachelman  v.  Skinner,  46 
Minn.  196.  48  NW  776. 

[a]  Tha  exaontlOB  of  the  bond  la 
ta.  legal  eSaot  a  walTsr  of  defend- 
ant's right  to  assert  that  the  attach- 
ment proceedings  were  wrongful. 
Blck  V.  Lang,  16  Ind.  A.  603,  44  NB 
566. 

IT.  Alexander  v.  Jacoby.  28  Oh. 
St  358,  886  (where  ft  la  said:  "The 
Interesta  of  a  party  may  imperative- 
ly require  that  his  property  shall  be 
released  from  a  wrongful  attachment 
without  delay,"  and  he  should  be  al- 
lowed therefore  to  procure  a  dis- 
charge of  the  attachment  by  execut- 
ing thtr  proper  undertaking  without 
abandoning  his  right  of  redress  for 
the  injury  already  done).  See  alao 
Anvil  Gold  MIn.  Co.  v.  Hozsle,  186 
Ped.  724.  60  CCA  492. 

18.  State  v.  Blnney,  127  Ho.  A. 
710,  106  SW  1114;  Blerlng  v.  Galves- 
ton First  Nat.  Bank,  69  Tex.  599.  7 
SW  90;  Johnson  v.  King.  64  Tex.  226; 
Woods  V.  Huffman,  64  Tex.  98.  Com- 
pare Krall  v.  Howard,  87  Misc.  888 
mem,  76  NTS  972. 

[a]  On  the  otliav  hand  It  has  bean 
held  that  injury  to  the  credit  of  de- 
fendant In  attachment  may  result 
from  the  wrongful  or  vexatloua  suing 
out  of  the  writ,  although  there  waa 
no  levy,  and  may  be  recovered  as 
special  damages  In  an  action  on  the 
bond;  but  unless  there  waa  a  levy 
defendant  could  not  be  driven  to  the 
trouble  and  expense  of  defending  the 
suit,  and  could  not  subject  plaintiff 
to  liability  for  damages  on  account 
of  such  trouble  and  expense  when 
caused  by  his  voluntary  appearance 
without  a  levy.  Flournoy  v.  Lyon, 
70  Ala.  308.  See  also  Dothard  v. 
Scheld.  69  Ala.  186. 

[b]  fcunoiancy  of  1«tt  without  ao- 
tnal  Belsiire^~If  an  olucer  with  a 
purpose  of  attaching  personal  prop- 
erty obtains  access  to  and  control 
of  It,  the  attachment  Is  complete, 
the  possession  of  the  owner  la  dis- 
turbed, and  an  action  of  trespass  de 
bonis  aaportatla  will  lie  in  his  be- 
half if  the  attachment  was  unauthor- 
laed.    Horse  v.  Hard,  17  N.  H.  246. 

[c]  SttflaUoor  of  constmotlTe 
iiuMaaaleii  rnfnnilnnt  in  an  attach- 
ment which  Is  wrongfully  sued  out 
may  recover  damages  for  being 
wrongfully  dispossessed  from  the 
property,  although  it  may  not  have 
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that  DO  action  for  wrongful  attaehment  will  lie 
where  the  levy  is  fatally  defective  and  for  that 
reason  amounts  to  no  levy.^* 

{%  1179]  c.  Damage  from  Levy.  It  has  been 
considered  that  there  could  be  no  recovery  for  a 
levy  from  which  no  damage  reanlted,  even  though 
it  was  wrongful.^® 

1180]  d.  In  Action  on  Bond.  Ordinarily,  the 
only  conditions  uecessary  to  a  recovery  on  an  at- 
tachment bond  are  failure  of  plaintiff  to  recover 
and  the  sustaining  by  defendant  of  damages  or  costs 
in  consequence  of  the  suing  out  of  the  attachment, 
no  question  of  malicious  use  or  abuse  of  legal  pro- 
cess or  other  additional  element  necessary  for  a  re- 
covery in  tort  being  involved;*'  but,  where  the  pro- 
eeedings  prove  to  be  wrongful  and  oppressive  only 
in  part,  it  has  been  held  that  this  imposes  no  liabil- 
ity on  the  obligors  on  a  bond  conditioned  that  the 
proceedings  shall  not  be  wrongful  or  oppressive." 

1181]  3.  Accrual  of  Bight  of  Action a. 
Prior  to  DUsolation  of  Attachment.  In  a  number 
of  states  the  rule  is  that,  before  any  right  of  action 
can  arise  from  the  wrongful  suing  out  of  an  attach- 


ment, the  attaehment  must  be  dissolved;"  but  this 
rule  does  not  prevail  in  those  jurisdictions  when 
damages  caused  by  wrongful  attachment  are  eon- 
sidered  proper  matter  to  be  set  up  in  the  main 
action  by  way  of  counterclaim,  set-off,  or  reeon- 
ventiou  in  cases  where  a  recovery  is  sought  by  this 
procedure,"  or  in  jurisdictions  where  there  is  i 
controlling  statute  to  the  contrary.'* 

1182]  b.  Upon  Dissolution  of  AttirTimmt 
Under  some  statutes  the  mere  dissolution  of  the 
attachment  gives  a  right  of  action,'''  and  it  is  not 
necessary  to  wait  until  the  determination  ol  the 
main  action  before  instituting  proceedings  for  re- 
dress." 

1183]  c.  Upon  Termination  of  Hain  ActioBiK 
Defendant's  Faror.  Where  a  final  judgment  hu 
been  rendered  in  the  main  action  in  defendant's 
favor,  there  can  be  no  doubt  that  a  cause  of  action 
has  accrued  in  his  favor  for  injuries  caused  by  the 
attachment  in  all  jurisdictions  where  actions  for 
wrongful  attachment,  either  on,  or  independently  of, 
the  attachment  bond,  may  be  maintained  ;**  and  tfait 
has  been  held  to  be  true,  notwithstanding  the  faet 


been  taken  by  the  offloer  Into  actual 
posBeaslon,  If  the  levy  was  such  as 
to  place  It  In  the  custody  of  the  law. 
Rice  V.  Miller,  70  Tex.  618,  8  8W 
S17,  8  AmSR  6SQ. 

IS.  Sioux  Valley  State  Bank  v. 
KellOKSr,  81  Iowa  124,  46  NW  859. 
To  same  effect  Graham  v.  Reno,  fi 
Goto.  A.  830,  38  P  835. 

[a]  rallor*  to  (Ive  ao1io»,^Where 
the  levy  of  an  attachment  Is  Invalid, 
for  failure  to  g\v%  defendant  notice 
of  the  levy,  although  the  supposed 
levy  has  been  entered  In  the  encum- 
brance book,  defendant  cannot  set  up 
as  a  counterclaim  damasea  sustained 
by  him  from  snch  levy.  Stouz  Valley 
State  Bank  V.  KellOff.  81  Iowa  IM,  46 
NW  859. 

80.  Caldwell  V.  Ebnlnance  X>epoalt 
Bank,  109  Ky.  197,  S8  SW  689,  22  KyL. 
684. 

[a]  Ittirw  la  aeOoK  to  Mt  aaida 
ooav«raaoa  mm  f!raadnl*nt^-An  action 
to  set  aside  a  conveyance  allered  to 
have  been  executed  In  fraud  of  cred- 
itors creates  a  lis  pendens  Hen  on 
the  property  sought  to  be  thus  sub- 
jected, and,  as  the  levy  of  an  attach- 
ment In  such  suit  on  the  property 
causes  no  additional  damage,  defend- 
ant,  on  defeating  the  attachment, 
cannot  recover  damages  for  the 
wrongful  levy  thereof,  the  only  dam- 
age suffered  being  caused  by  the 
bringing  of  the  action.  Caldwell  v. 
Eminence  Deposit  Bank,  109  Ky.  197, 
S8  SW  689,  22  KyL  684. 

ai.  Levin  v.  American  Furniture 
Co.,  133  da.  670,  6S  SB  888;  Crow  v. 
Sims,  88  Oh.  St  214.  108  NB  741 
<a«mble). 

88.  Waring  v.  Fletcher,  1K2  Ind. 
620,  82  NE  203  (holding  that,  where 
an  attachment  was  sustained  as  to 
part  of  the  amount  claimed,  and 
plaintiff  appealed  from  a  dlaallow- 
ance  of  the  balance,  and  oppressive- 
ly delayed  the  hearing  of  Uie  appeal, 
defendant  could  not  recover  on  the 
undertaking  for  such  oppressive  con- 
duct of  the  proceeding,   where  the 

Judgment  sustaining  the  attachment 
n  part  was  affirnied.  since  the  ap- 
peal did  not  stay  the  discharge  of 
that  part  of  the  amount  attached  as 
to  which  the  attachment  was  vacat- 
ed). 

83.  Mm*  for  bxlsfflaff  aotlon  see 

Infra  IS  1215,  1316. 

84.  Kan. — Baker  V.  Skinner,  68 
Kan.  88.  64  P  981. 

Ky. — Nolle  v.  Thompson,  8  Mete. 
121.  See  also  Watts  v.  Hurst,  61  SW 
261,  22  KyL.  1703. 

Nebr. — Eckman  v.  Hammond,  27 
Nebr.  611.  48  NW  S97. 


N.  C — Kramer  v.  Thomson-Houstoa 
Electric  Ught  Co.,  95  N.  C.  277. 

Pa.— Gunnls  v.  Cluff,  111  Pa.  512, 
4  A  920;  Shaw  v.  Folkers,  12  Wkly 
NC  518. 

Tenn.— Sloan  v.  McCracken.  7  Ijea 
626. 

[a]  niastraUim.  — Where  defend- 
ant attached,  on  constructive  serv- 
ice, money  in  the  hands  of  the  court, 
belonging  to  plaintiff,  and  secured 
Judgment  therefor,  giving  bond  to 
restore  the  money  should  the  Judg- 
ment be  set  aside.  It  was  held  that  an 
action  could  not  he  maintained  on 
such  bond  until  the  Judgment  had 
been  set  aside,  under  Civ.  Code  Prao. 
I  414,  providing  that  a  defendant 
against  whom  Judgment  has  been 
rendered,  on  oonstructlve  servlcw, 
may  at  any  time  within  Ave  years 
move  to  have  the  action  retried.  Daisy 
V.  Houlihan,  41  SW  487,  19  KyL  1337. 

BB*  Wauaenhelm  v.  Oraham,  39 
Cal.  169 ;  Rumsey  v.  Robinson,  58 
Iowa  225,  12  NW  248;  Town  v.  Brln- 

fcolf,  47  Iowa  133;  Stadler  v.  Parm- 
ee,  10  Iowa  23;  Reed  v.  Chubb.  9 
Iowa  178:  Tynberg  v.  Cohen,  76  Tex. 
409,  18  6W  816;  Punchard  v.  Taylor, 
23  Tex.  424;  Walcott  v.  Hendrlck.  < 
Tex.  406;  Michigan  Stove  Co.  v.  Wa- 
co Hardware  Co..  22  Tex.  Civ.  A. 
293.  54  SW  857;  Davis  v.  Rawlins.  1 
Tex.  A.  Civ.  Cas.  |  17.  See  also  infra 
M  1200-1202. 

[a]  Oanae  of  aetloB  aoenwa  at 
time  of  aelsQM. — <1)  In  Texas,  where 
an  attachment  defendant  Is  allowed 
to  reconvene  or  counterclaim  damages 
arising  from  a  wrongful  attachment 
In  the  main  action.  It  has  been  held 
that  a  cause  of  action  In  his  behalf 
arises  at  the  very  Instant  the  seis- 
ure  Is  made  under  the  attachment 
(Torrey  v.  Schneider,  74  Tex.  116,  11 
SW  1068),  (2)  and  that  an  Independ- 
ent action  may  be  maintained  on  the 
attachment  bond  as  soon  as  the  sels- 
ure  has  been  made  {Jordan  v.  Meyer, 
90  Tex.  544,  39  SW  1081). 

[b]  Oanse  of  aotioa  eaamot  ae- 
em*  nntU  aelsnxe. — Woods  v.  Huff- 
man. 64  Tex.  98. 

86.  Campbell  v.  Chamberlain,  10 
Iowa  387  (holding  that,  under  the 
provision  of  the  statute  that  attach- 
ment defendant  need  not  wait  "until 
the  principal  suit  is  determined"  be- 
fore suing  on  the  bond,  the  right  of 
action  accrues  on  the  bond  as  soon 
aa  attachment  defendant  .  has  been 
disturbed  In  the  possession  of  his 
property  by  the  levy  of  the  writ). 

87.  Ind. — Waring  v.  Fletcher,  1S2 
Ind.  620,  62  NB  203;  Harper  v.  Keya, 
48  Ind.  S20. 


Kan. — ^Kerr  v.  Reeee.  87  Kan.  469; 
McLaughlin  T.  Davla.  14  Kan.  118. 
La.— McDanlal  v.  Oardner,  84  La 

Ann.  341. 

N.  T. — Freeman  v.  Young,  28  N.  T. 
Super.  6S6.  But  compare  peck  t. 
Hotchkiss,  52  HowPr  226  (which 
seems  to  maintain  the  conirary 
view). 

Pa.— Berwald  v.  Ray,  166  Pa.  l>t 
80  A  727. 

[a]  AppUoatloa  of  nle.  —  Where 
the  assignee  of  a  claim  for  damage 
of  one  whose  property  had  been  at- 
tached  brought  an  action  to  recover 
damages  therefor  after  the  attadi- 
ment  had  been  vacated,  and  subae- 
ouently  to  the  brlngtnr  of  the  actha 
tbe  order  vacating  ue  attachment 
was  vacated,  but  the  latter  order  «w 
In  turn  vacated  by  a  subsequent  or- 
der. It  was  held  that  the  action  «a* 
not  prematurely  brought.  Bpsteln  t. 
U.  sTFldellty,  etc.  Co..  89  HiM.  29i. 
60  NTS  687. 

[b]  A  taaaok  of  tko  attankMWf 
bond  rMOlta  where  the  writ  is 
quashed  for  noncompliance  with  the 
statute,  regardless  of  whether  a  new 
attachment  suit  Is  started  and  prose- 
cuted with  effect  Twidwell  Smith. 
158  111.  A.  142. 

[c]  ZHsvlssal  of  appeal  ttam 
Judginent  on  plea  la  ahatemeat. — An 
action  will  lie  on  the  attachment  bond 
where  an  appeal  from  the  Judgmcal 
on  the  plea  In  abatement  in  the  at- 
tachment suit  Is  dlsmlBsed.  State  v. 
Oage,  52  Mo.  A.  464. 

[d]  Bevnsal  of  jodtfauat  swlala- 
tag  attanhmanti  ^n  action  on  an  at- 
tachment bond  la  maintainable  on  re- 
versal of  the  Judgment  of  the  trisl 
court  sustaining  the  attachment  and 
Jndgment  that  the  attaehment  wu 
wrongfully  tasued.  Blakely  t.  Bo- 
gard.  142  Ky.  877,  186  SW  ftlC. 

{e]  impgoptr  TaeatloB  of  aCMife* 
m&ax. — There  la  no  llabilltsr  on  a 
bond  given  to  obtain  a  warrant  for 
an  attachment,  where  the  vaeatloa 
of  the  attachment  was  Improper,  be- 
cause made  on  the  application  of 
one  having  no  standing  to  appiT 
therefor,  and  has  been  set  aside. 
Steuer  v.  Rockwood,  87  NTS  144. 

[f]  —leaae  oa  paymaaa.  —  No 
cause  of  action  on  the  attachment 
bond  accrued  where  irpialntlflt  In  at- 
tachment released  the  attachment  oo 
receipt  of  the  debt  and  expensaa 
Brown  v.  Hawaiian  Supply  Ox.  14 
Hawaii  468. 

aa.    See  Infra  I  1188. 

80.  Kennedy  v.  Meacham,  IS  Fed. 
812:  Trentman  v.  Wiley,  86  IndL  22; 
SUte  V.  (Goodhue,  74  Ifo.  A.  ICS;  Daa- 
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that  defendant  did  not  eontrovert  the  grounds 
of  attachment  by  pka  in  abatement  or  otherwiae."* 
A»  rogarda  the  nocawity  of  a  final  jirigmwit.  The 

statutes  have  been  bo  construed  in  a  number  of 
jurisdictions  as  to  require  &  final  judgment  in  de- 
fendant's favor  in  the  main  action  as  a  condition 
precedent  to  his  right  to  recover  damages  for  a 
WTOi^nl  attachment,  so  that  the  mere  dissolution 
of  an  attachmmt  without  more  would  give  attach- 
ment defendant  no  right  of  aetion.*^  But  in  other 
jorisdietions  defendant  may  proceed  for  a  recov- 
ery of  damages  for  a  wrongful  attaehm«it  not- 
withstanding the  pendency  of  the  main  action.'' 
[i  U84]  4.  Penoua  Entitled  to  Becorer"— a. 
In  QeneraL  Recovery  may  be  had  on  an  attachment 
bond  by  any  person  interested  in  the  proceeding 
vbo  may  have  been  damaged  by  the  wroi^ul  snii^ 
<mt  of  the  writ,  and  it  is  not  necessary  that  aU 


the  perwma  intenated  in  the  Bttaeumeut  proceed- 
ings shall  have  auatained  damages.^ 

1186]  b.  Atkadunent  Dafeiului^(l)  In  Ckn- 
eraL  If  an  attadunent  levied  on  the  property  of 
a  defendant  in  attachment  proves  to  have  been 
wrongful,  he  is  entitled  to  recover  for  the  result- 
ing damages but  he  has  no  right  of  action  where 
the  attachment,  although  wrongful,  was  levied  on 
property  of  all  interest  in  which  he  has  divested 
himself  before  the  levy,'"  and  a  fortiori  the  at- 
tachment defendant  can  have  no  right  of  action  for 
the  seizure  of  property  of  a  stranger,  to  whieh  be 
never  had  any  title.'' 

[t  1186]  (2)  Watver  or  Estoppel.  An  attach- 
ment defenduit  may,  by  his  conduct,  waive,  or  be- 
come estopped  to  assert,  his  olaim  f or  dami^^  for 
a  wrongful  attachment;'*  but,  as  he  is  entitled  to 
bring  an  action  for  the  wrongful  attachment  at 


ning  V.  Hnmphrey,  H  Wend.  (N.  T.) 
SI. 

[aj   JWlcmwnt   of    noaavU,  —  A 

Jodgiaent  of  nonsuit  In  an  attach- 
ment ault.  if  unappoalod  from.  Is 
final,  and  constitutes  a  forfeiture  of 
the  attachment  bond.  Hlbbs  v.  Blair, 
14  Pa.  413.  To  same  effect  McDan- 
tel  V.  Gardner.  34  lA.  Ann.  341. 

lb]  l>t»oontlnn»»oe  of  as  attaoli- 
Btnt  vnit  on  plalntllTv  motion,  but 
without  the  consent  of  defendant,  was 
equivalent  to  a  final  determination 
that  plaintiff  was  not  entitled  to  the 
attachment,  and  gave  defendant  an 
immediate  right  of  action  on  the  un- 
dertaking executed  by  plaintiff  pur- 
»uant  to  Code  Civ.  Proc.  I  «40,  pro- 
viding that,  before  the  granting  of  a 
warrant  of  attachment,  plaintiff  must 
give  an  undertaking  to  the  effect  that. 
If  defendant  recovers  Judgment,  or 
If  the  warrant  Is  vacated,  plaintiff 
wUI  pay  the  damages  sustained  by 
defendant  by  reason  of  the  attach- 
ment proceedings.  Straus  v.  Ouilbou, 
80  App.  DlT.  60,  80  NYS  180. 

SOL  State  T.  Beldameler,  58  Mo. 
S26;  SUte  v.  Goodhue.  74  Mo.  A.  UZ. 
Contra  Bear  v.  Marx,  <3  Tex.  298. 

SI.    Hahn  T.  Seifert.  <4  Mich.  847, 
31  NW  584  (so  holding  under  a  stat- 
ute reQulrlng  a  bond  conditioned  to 
pay  all  damages  sustained  by  reason 
of  the  issuing  of  the  attachment,  if 
plaintiff  shall  fall  to  recover  judg- 
ment   In    attachment) ;    Crandall  v. 
Rlckley,  26  Minn.  119  (so  holding  un- 
der a  sta,tute  requiring  a  bond  condi- 
tioned that  "If  the  defendant  recov- 
ers Judgment  the  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he 
may   sustain  by   reason  of  the  at- 
tachment"); Harbert  v.  Qormley,  116 
Pa.  837.  8  A  41S  (holding  that  under 
the  act  of  March  17,  1889,  requiring 
an  attacbnient  bond  conditioned  that. 
If  plaintUC  tells  to  prosecute  his  ac- 
tion with  Affect  and  to  recover  Judg- 
ment againat  defendant,  he  ahall  pay 
to  the  latter  all  legal  eoata^and  dam- 
ages which  he  may  susUln  by  reason 
of  the  attachment,  no  action  can  be 
brought  until  the  final  determination 
of  the   action.     This  has,  however, 
been  materially  changed  by  the  act 
of  May  24,  1887,  under  which  plain- 
tiff Is  required  to  pay  all  damages.  If 
the  attachment  is  quashed,  dissolved, 
or   ended);    Maxwell   v.   Griffith,  20 
Wash.   106,  64  P  938   (holding  that 
2  Hill  aen-  St.  A  Code  i  296.  provid- 
ing that  any  action  might  be  brought 
on  an  attachment  bond  after  a  dis- 
solution,   without   waiting  for  final 
Judgment,  was  Impliedly  repealed  by 
L  flSSSI  p  119  I  1  subd  4).    Bee  also 
Bromberser  v.  Worth,  80  Misc.  602. 
141  NTS  669  (holding  that,  although 
a  default  judgment  In  an  attachment 
salt  has  been  racated.  yet  until  final 
determination   of   the  action  estab- 
lishing the  falsity  of  testimony  given 
therelDt  no  cause  of  action  based  on 


Its  alleged  falsity  exists);  Rivera  t. 
Merced,  17  Porto  Klco  228  (holding 
that  the  taking  of  evidence  at  the 
trial  for  the  purpose  of  proving  the 
damasM  caused  to  defendant  by  an 
attachment  levied  on  his  property.  In 
pursuance  of  an  order  to  secure  the 
effectiveness  of  a  Judgment,  does  not 
lie.  for  only  In  the  event  of  the  dis- 
missal of  the  complaint  could  the 
damages  caused  by  said  attachment 
be  alleged  and  proved). 

[a]  Bffeot  of  psndMiey  of  umsst 
in  nwia  aottou, — -Under  L.  (1893)  p 
119  S  1  subd  4,  authorizing  an  ap- 
peal from  an  order  refusing  to  dis- 
charge an  attachment,  and  subd  1, 
providing  that  an  appeal  from  a  final 
Judgment  must  bring  up  for  review 
any  order  in  the  same  action  made 
before  or  after  Judgment,  a  dissolu- 
tion of  attachment  la  reviewable  on 
appeal  from  the  final  Judgment;  and 
therefore  an  action  on  the  attach- 
ment bond,  while  the  principal  action 
is  pending  on  appeal,  and  the  right  to 
attachment  undetermined,  is  prema- 
ture. Maxwell  v.  Orlfflth,  20  Wash. 
108.  S4  P  938. 

38.  Alsop  V.  Ltdden.  130  Ala.  548. 
30  S  401;  Anniston  First  Nat  Bank 
V.  (Theney.  120  Ala  117,  23  S  733  (so 
holding  under  C^>de  [1896]  1  5S5,  pro- 
viding that,  at  any  time  within  three 
years  of  the  suing  out  of  the  attach- 
ment, before  or  after  the  suit  has 
been  determined,  defendant  may 
commence  suit  on  the  bond,  and  re- 
cover damages  actually  sustained,  if 
the  attachment  was  wrongfully 
sued  out);  Campbell  v.  Chamberlain, 
10  Iowa  837;  Kerr  Reece,  27  Kan. 
469. 

33.  Veoessarr  or  proper  parties 
plalBtlff  la  action  for  wroagfal  at- 
taohmsat  see  Infra  >S  1237-1343. 

34.  McKlnstry  v.  Bras,  180  lU.  A. 
848. 

30.  Tamblyn  v.  Johnston.  128  Fed. 
Z67.  82  CCA  801;  Walker  v.  Fetser, 
82  Ark.  186,  84  SW  686:  Lord  V. 
Wood.  120  Iowa  103,  94  NW  842. 

[a]  Sffsot  of  Ttgbt  Im  atta^msnt 
platatlff  to  ratals  prooseda  of  prop- 
wtar^— Where  there  is  no  evidence  to 
sustain  an  attachment,  the  mere  fact 
that  plaintiff  would,  as  against  de- 
fendant, have  the  right  to  retain  as 
much  of  the  proceeds  of  the  attached 
property  bought  by  him  as  would 
satisfy  his  debt  Is  no  reason  for  sus- 
taining the  attachment  and  thereby 
depriving  defendant  of  his  right  of 
action,  if  he  desires  to  assert  It,  for 
wrongfully  suing  out  an  attachment. 
Tingle  V.  Beasley.  8  KyL  878. 

36.  Tripp  V.  Hymer.  99  SW  330. 
80  KyL  824;  Allstock  v.  Moore  Lime 
Co.,  104  Va.  686.  62  BE  213,  113  AmSR 
1060,  2  LRANS  1100,  1  AnnCas 
546. 

[a]  mm  defendant  had  MM  the 
propsrly  levied  on  before  the  attach- 
ment, he  has  no  right  of  action.  Al- 
len v.  Champlin,  12  La.  Ana.  611: 


Watts  v.  Shropshire,  12  La.  Ann. 
797. 

[b]  3>lsalBnaaiio*  of  partBerah^ 
by  lafttBti— Where  defendant,  a  mem- 
ber ot  a  partnership  and  a  minor, 
had  divested  himself  of  all  interest 
In  the  partnership  assets  levied  on 
prior  to  the  attachment  by  dlsalBrm- 
Ing  his  obligations  as  a  partner,  on 
the  ground  of  minority,  he  had  no 
right  of  action  because  of  the  levy. 
SUte  V.  Hill,  60  Mo.  A.  130. 

[c]  A  mortgagor  of  personal 
property,  who  has  defaulted  and  de- 
livered possession  to  the  mortgagee 
on  the  latter's  demand,  still  holds 
the  legal  title,  and  where  a  third 

Eerson  levies  an  attachment  against 
Is  Interest  and  he  obtains  a  Judg- 
ment dismissing  the  action,  he  is  en- 
titled to  sue  on  the  attachment  bond 
and  to  recover  whatever  damages  he 
has  sustained,  to  the  extent  of  his 
interest,  notwithstanding  the  fact 
that  the  mortgagee  has  recovered  a 
judgment  against  attaching  plaintiff 
for  the  conversion  of  the  Identical 
property,  which  Judgment  has  been 
paid.  Jencks  v.  Murphy,  16  S.  D. 
426.  89  NW  1121. 

87.  See  cases  in  preceding  note. 
38.  Anvil  Gold  Min.  Co.  v.  Hoxle, 
1  Alaska  604;  Williamson  v.  Kansas, 
etc..  Coal  Co.,  6  Kan.  A.  443,  50  P 
108:  American  Hardwood  Lumber 
Co.  V.  Nlckey.  101  Mo.  A.  20.  73  SW 
331;  Eiseley  v.  Norfolk  Nat.  Bank,  89 
Nebr.  882,  131  NW  608. 

[a]  Wronin stances  creating  estop- 
pel or  stnoiutting  to  waiver. — (1) 
where  defendant  in  an  attachment 
proceeding  gave  the  bail  bond  pro- 
vided for  in  Code  Civ.  Proc.  f!  149, 
160  (act  June  6,  1900  [31  U.  S.  St. 
at  L.  366  c  78«]).  Instead  of  the  de- 
livery bond  provided  for  by  S  145  (31 
XJ.  S.  St.  at  L.  366).  he  thereby  ad- 
mitted the  validity  and  necessity  of 
the  attachment,  and  waived  any  and 
all  claims  for  damages  for  an  al- 
leged wrongful  Issuance  thereof.  An- 
vil Gold  mn.  Co.  v.  Hoxle.  1  Alaska 
604.  (2)  Where  defendant  In  an  at- 
tachment proceeding  notified  plaintiff 
and  the  attaching  officer  that  he 
claimed  the  property  as  exempt,  but 
made  no  defense  in  the  proceedings, 
and  allowed  Judgment  to  be  enterd 
and  the  property  sold  without  further 
protest,  he  had  no  right  of  action 
for  wrongful  attachment.  William- 
son V.  Kansas,  etc.,  Co.,  6  Kan.  A 
443,  50  P  106.  (3)  Where  an  at- 
tachment defendant  settled  with  at- 
tachment plaintiff,  he  waived  the 
question  whether  there  were  reasona- 
ble grounds  for  the  suing  out  of  the 
writ,  and  could  not  set  up  that  it 
was  wrongfully  sued  out,  and  his 
performance  of  a  contract  with  at- 
tachment plaintiff  thereby  excused. 
American  Hardwood  Lumber  Co.  v. 
Nlckey,  101  Mo,  A.  20.  73  SW  381. 
14)  where  defendant  In  attachment 
did  not  in  the  action  assail  the  valid- 
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any  time  within  the  statntoi^  period  of  limitation, 
he  cannot  lose  hia  right  merely  by  failing  to  notify 
the  surety  of  his  intentions  in  ttiat  regard.™ 

[4  1187]  G.  AflgigiiM  in  Baakraptey  of  Atkuta^ 
Hunt  Defendant  It  has  been  held  that  a  bank- 
mpt's  right  of  action  on  an  attachment  bond  for 
the  wrongful  sning  out  of  an  attachment  passes 
to  the  assignee  in  bankruptcy  in  so  far  as  the  ac- 
tion seeks  compensation  for  injuring,  detaining,  ox 
converting  the  property  attached,  but  remains  with 
the  bankrupt  in  bo  far  as  the  action  seeks  to  re- 
cover compensation  for  injury  to  the  bankrupt's 
business,  reputation,  and  credit,  and  vindictive  dam- 
ages for  a  maliciona  suing  oat,  or  abusiTe  use,  of 
the  attachment.*'* 

[%  1188]  d.  Ownar  of  Property  Attached.  As 
has  been  seen,  the  basis  of  an  action  for  a  wrongful 
attachment  is  the  wrongful  suing  out  of  the  writ;*^ 
but,  in  case  a  writ  of  attachment  is  levied  on  the 
property  of  a  person  other  than  defendant  in  the 
attachment  proceedings,  the  existence  of  the  grounds 
for  an  attachment  against  such  defendant  is  im- 
material,*' and  the  remedy  of  the  owner  of  the  prop- 
erty is  by  an  action  for  wrongful  seizure  and  dis- 
possession and  not  by  an  action  for  wrongful  at- 
tachment." 

1189]  e.  Oaniishees.  Where  a  bond  is  con- 
ditioned to  pay  all  damages  that  may  accrue  to  de- 


fendant or  any  garnishee,  defendant  may  waint^jn 
an  action  thereon  to  the  use  ot  any  garnishee  vbe 
luui  been  damaged;**  bat  it  is  otherwise  where  at- 
taohmmt  defendant  is  the  only  obligee  named  in 
the  bond.«* 

[%  UOO]  f.  Offloer  Lerying  AtU6hment.«"  Un- 
der the  ordinary  attachment  bond  conditioned  for 
the  payment  of  any  damages  which  defendant  in  the 
attachment  suit  may  suffer  by  reason  of  the  at- 
tachment, if  it  proves  to  have  been  wronffn),^' 
it  would  seem  clear  that  the  c^cer  levying  the  at- 
tachment can  have  no  right  of  action  on  the  boad; 
and  a  bond  conditioned  to  pay  all  damages  "soi- 
tained  by  any  person  by  reason  of  the  suing  oat" 
of  an  attachment  has  been  held  not  to  inure  to 
the  benefit  of  the  officer  who  levied  the  attach- 
ment and  took  care  of  the  property."  But  in  a  eaw 
where  the  attachment  bond  was  conditioned  for  the 
payment  of  costs  in  case  plaintiff  fails  to  recover, 
it  was  held  that  the  sheriff  could  recover  tbeiwD 
the  expenses  of  keeping  the  attached  property.** 

1191]  6.  Persons  liiable  a.  In  Oenaral 
As  has  been  shown,^^  an  attachment  plaintiff  is  liable 
for  the  damages  resulting  from  the  wrongful  snins 
out  of  the  writ,  or,  under  certain  cireumstaaees, 
for  a  wrongful  levy  under  a  writ  properiy  sned 
out." 

Where  an  attachment  is  obtained  by  an  adminiB- 


Itr  of  the  attachment,  or  the  truth- 
fiuneag  of  the  affidavit  upon  which 
It  was  based,  but  within  a  few  days 
after  the  levy  thereof  voluntarily  ex- 
ecuted and  delivered  to  the  attach- 
ment creditor,  or  to  his  attorneys, 
for  his  benefit  a  bill  of  sale  of  all  the 
attached  goods,  subject  to  certain 
other  debts  of  and  judgments  against 
the  attachment  debtor,  he  ratified 
such  attachment,  and  could  not  there- 
after proceed  against  the  Judgment 
creditor  or  the  surety  upon  the  at- 
tachment bond  for  damages  claimed 
to  have  been  sustained  by  reason  of 
an  alleged  fraudulent  procurement 
and  levy  of  the  attachment.  Elseley 
v.  Norfolk  Nat.  Bank,  89  Nebr.  882, 
131  NW  «08.  (6)  Where  exempt 
property.  Including  a  crop  of  growing 
cotton  on  a  homestead,  had  been 
wrongfully  attached,  the  debtor's  vol- 
untary consent  that  the  attached 
pronerty  should  be  sold  and  the  pro- 
ceeds applied  to  the  debt  waived  the 
tort  arising  out  of  the  wrongful  at- 
tachment and  constituted  a  satisfac- 
tion of  the  trespass  to  tlue  homestead. 
Pate  V.  Vardeman,  (Tex.  Civ.  A.)  IBS 
SW  1188. 

[b]  OtronmstsBOM  not  ertatlng 
Mtops^  or  amoutlar  to  walrsr. — 
(1)  where  defendants  tn  an  action 
for  wrongful  attachment  had  sued 
out  an  attachment  against  plaintiff 
In  a  foreign  Jurisdiction,  and  gar- 
nished a  stockyards  company  iralch 
had  possession,  as  plalntltTs  bailee, 
of  certain  stock  In  transit,  such  stock 
being  then  sold  by  the  garnishee, 
plaintiff  was  not  estopped  to  main- 
tain an  action  for  wrongful  attach- 
ment, on  the  ground  that  it  was  pro- 
cured for  a  largely  excesalve  amount, 
by  the  fact  that  after  he  had  paid 
the  debt  he  stipulated  for  the  dis- 
charge of  the  garnishee,  and  that 
Judgment  for  costs  might  be  entered 
against  him  In  the  attachment  suit. 
Tamblyn  v,  Johnston.  126  Fed,  267, 
62  CCA  eol.  (2)  The  fact  that  de- 
fendant In  attachment  accepted  the 
balance  of  the  proceeds  of  a  sale  of 
the  property,  seised  after  satisfac- 
tion of  the  attachment  Judgment,  did 
not  estop  him  from  maintaining  an 
action  for  the  unlawful  attachment. 
Walker  v.  Fetser,  62  Ark.  135,  34  8W 
B36.  (S)  Where,  after  attaching  a 
■took  of  drugs,  the  credltcH',  under 
acta  t7th  Qen.  Assembly  p  B7  e  101, 


so  authorising,  made  affidavit,  on 
which  the  sheriff  summoned  a  Jury 
to  determine  whether  the  goods  were 
In  danger  of  depreciation,  so  as  to 
require  prompt  salei,  and  the  debtor, 
whose  position  In  the  suit  had  been 
that  the  attachment  waa  unjustt- 
flable.  appeared  and  protested  against 
a  sale,  tie  waa  not  thereby  estopped 
from  claiming  damages  for  deprecia- 
tion occurring  after  his  protest,  and. 
as,  under  the  statute,  the  province  of 
the  Jury  Is  merely  to  determine  the 
necessity  of  an  immediate  sale  In 
view  of  the  character  and  condition 
of  the  property,  on  which  question 
It  may  hear  evidence  and  argument, 
but  the  debtor's  -  protest  could  not 
have  had  any  bearing  on  the  Jury's 
finding  against  a  sale,  the  estoppel 
could  not  be  urged  on  the  ground 
that  the  protest  had  influenced  such 
finding.  Lord  v!  Wood,  120  Iowa  303, 
94  NW  842.  (4)  Defendant  !n  at- 
tachment is  not  estopped  from  his 
action  to  recover  moneys  received  by 

Slalntlff  and  applying  creditors  un- 
er  the  attachment  which  are  not 
due  and  owing,  by  the  fact  that  he 
knew  of  the  pendency  of  the  attach- 
ment suit,  and  did  not  enter  his  ap- 
pearance to  It  -  Sehenck  v.  Orlffln, 
88  N.  J.  li.  4<2. 
89.  Kerr  v.  Reece,  27  Kan.  4«9. 
40^  DoU  T.  Cooper,  9  I<e&  '<Tenn.) 
BT8. 

[a]  VUlo  13w  IwBkrnvt  and  his 
anlgss*  may  laalatalw  Mparats  ac- 
tions and  recover,  the  assignee  for 
the  Injury  to  the  property,  and  the 
bankrupt  for  the  personal  tort  yet 
the  aggregate  recoveries  cannot  ex- 
ceed the  amount  of  the  penalty 
where  the  action  Is  on  the  bond.  Doll 
V.  Cooper,  9  Lea  (Tenn.)  678. 

41.    See  supra  I  117(1. 

48.  Central  Coffee,  etc.,  Co,  v.  Wel- 
born,  153  Mo.  A.  «47,  134  SW  8. 

43.  Central  Coffee,  etc.,  Co,  v,  Wel- 
born,  153  Mo,  A.  647.  184  SW  2. 

Kooovary  of  damaffM  to*  wwwgfol 
■slint*  and  OispoaMsaloa  see  supra 
g|  984-979. 

fa]  BzoMslve  lary^— A  right  of  a 
claimant   of  goods  attached  as  the 

f roods  of  another  against  the  attach- 
ng  creditor  depends  on  the  fact  of 
the  levy  and  not  on  an  excessive 
levy,  which  Is  bat  an  abuae  of  the 
process  for  which  a  atAinger  to  the 
writ  of  attachment  cannot  reoovor. 


Brock  V.  Toung,  7  Ala.  A.  631,  SI  8 
328, 

[b]  PonoM  Bamad  la  writ  by  b1» 
taka.-  One  agalnat  whom  no  attadi- 
meut  was  aought,  and  whose  name 
appMired  In  the  copies  of  the  attach- 
ment by  mistake.  <iannot  maintain  u 
action  for  the  wrongful  suing  OBt  ol 
the  attachment,  his  cause  of  action 
being  for  the  wrongful  selsure  of  hla 
property  under  the  attachment  bf 
direction  of  plaintiff  therein.  Finn- 
ers',  etc..  Tobacco  Warehouse  Co.  t. 
Gibbons,  107  Ky.  611,  6S  SW  X,  31 
KyL  1348. 

44.  Barnes  v.  Webster.  16  Ua  SSt. 
87  AmD  232. 

[a]  Costs. — The  garnishee  cannot 
recover  by  suit  upon  an  attachment 
bond  any  expenses  that  might  prop- 
erly have  been  adjudged  In  his  iivor 
as  costs  In  the  garnishment  pro- 
ceeding, unless  he  shows  that  ther 
were  so  adjudged.  State  v.  BI^  >< 
Mo.  A.  114. 

45.  Rotherme]  v.  Marr,  98  Pa.  285. 
4fi,    mdamnl^  bond  to  oMear  sad 

ilglit  of  raoovanr  tbonom  aee  fiher- 
ItTs  and  Constables  [35  Cyo  17571. 

47.  See  supra  i  297. 

48.  Mitchell  V.  Chancellor,  14  W. 
Va.  22. 

40.  Read  v.  WUllama.  96  Qa.  168. 
82  SB  218. 

BO.  VaoaMair  or  vrapav  Mrtlaa 
Aataadaat  ta  a«tloa  for  wmgnd  al- 

Mt  see  infra  fl  1844MS46. 


Bl.   See  supra  IS  1178-1176. 

68.  Williams  v.  Inman.  1  Oa.  A. 
821.  67  SE  1009;  Botefuhr  t.  Lefflng- 
well,  21  Ob.  Clr,  Ct  584,  11  Oh.  Clr. 
Dee.  660. 

[a]  The  9rot»otloa  wUok  tta 
ypooaaa  affords  to  tha  oOcar  who.  a^ 
Ing  thereunder,  selxea  property  fro« 
the  possession  of  a  third  person  whs 
In  fact  owns  It  does  not  Inure  to  the 
benefit  of  those  who  caused  the  pro^ 
ess  to  be  sued  out  with  a  view  of 
having  the  trespass  so  committer 
Williams  V.  Inman,  1  Oa.  A.  311,  67 
SE  1009,  _ 

[bl  Joint  llaMUtr  of  vlatattfs  tt 
attaohmant  and  lorylar  ofloar^if 
The  selsure  of  the  goods  of  a  thM 
party  In  attachment  renders  thejj- 
tachment  cvedltors  and  the  rtm^ 
who  resisted  an  action  by  such  thH 
party  to  recover  the  goods,  treapav* 
era  ab  initio  and  jolnUy  Ilabla  nra 
monay  Judgment  la  favor  of 


For  lata*  oaaas,  dartfopaMBte  and  ehaaffae  in  the  law  see  cumulative  Annotatlona,  same  tlUoritaga  and  not*  nnaabir. 
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bitor,  and  an  attachment  bond  expented  by  the 
admimstrator  and  another,  they  are  both  individu- 
ally liable  on  the  bond,  and  tbe  objection  that  the 
party  is  not  declared  a^nst  as  administrator  is  not 
available." 

A  corporati(m  as  well  as  a  natural  person  may 
become  liable  for  wrongful  attaehment  and  for  ex- 
emplary, as  well  as  aotnal,  dami^s.'* 

A  ooiLDty  eannot,  it  has  been  held,  become  liable 
in  damages  for  a  wrongful  attachment.^ 

The  levying  officer,  being  protected  by  process 
re^ar  on  its  face,  cannot  ordinarily  be  held 
liable  for  levying  in  a  proper  manner  under  a  writ 
of  attachment,  although  it  may  have  been  wrongs 
fully  sued  out.'* 

A  derk  of  court  lasoiiig  an  attachment,  in  the  ab- 


sence of  any  affidavit  anUioriaing  its  issuance,  has 
been  held  to  be  liable  therefor  to  a  third  penon 
injured  thereby.*' 

11921  b.  SvntlMi  on  Attachmnt  Bond— (1) 
"bx.  Ctanonu.  Tbe  liability  of  a  surety  on  an  attaeh- 
ment bond  is  created  fa^,  and  rests  alone  on,  the 
stipulations  of  the  bond.  He  has  a  right  to  stand 
on  the  very  terms  of  his  contract,  and  his  liability 
will  not  be  extended  beyond  the  fair  import  of 
the  words  used;"^  his  liability  is  one  not  to  be  ex- 
tended by  implication,  nor  will  it  be  inferred  that 
he  has  agreed  to  do  more  than  that  which  is  fairly 
expressed  in  tbe  bond.'"  It  is  a  consequence  of 
the  rale  stated  that  the  sureties  can  be  subjected 
to  liability  on  the  bond  only  in  reference  to  the 
paxtieular  writ  for  obtaining  whioh  it  was  given,*^ 


third  party.  Pawne«  City  First  Mat. 
Bank  V.  Avery  Planter  Co.,  <9  Nebr. 
3»,  9S  NW  <»,  111  AmSR  641.  <2) 
In  an  action  of  trover  brought 
axsbiat  the  oflloer,  the  attorney,  and 
plaintiff  to  an  attachment  autt  for  a 
wroDgful  aervlc©,  by  their  Joint  acta, 
of  the  writ  of  attachment  upon  the 
property  of  a  atranser,  it  ts  no  an- 
swer to  their  Joint  iTablUty  that,  had 
the  taking:  proved  justiflable.  only  the 
officer  would  have  had  rightful  pos- 
session. Cook  V.  Hopper,  23  Mich, 
SlI. 

[c]  OmiHion  of  plaistur  to  alxii 
ittMhment  bond. — A  defendant  In  at- 
lachment  has  a  right  of  action 
against  a  plaintiff  In  attachment  who 
has  been  required  to  give  bond,  that 
he  will  pay  all  damages.  If  It  turns 
out  that  the  attachment  was  wrong- 
fully or  Improperly  granted,  al- 
though plaintiff  In  attachment  did 
not  sign  the  bond.  Botefuhr  v.  Lef- 
flngweTl.  21  Oh,  Clr.  Ct.  G84,  11  Oh. 
Cir,  Dec.  650. 

[d]  affaot  of  failue  of  ow&er  of 
foods  to  Join  In  sherUFs  Interpleader. 
—After  levying  an  attachment  pur- 
suant to  the  act  of  1869,  the  sheriff 
obtained  a  rule  for  an  Interpleader 
under  the  SherUTs  Interpleader  Act 
of  April  10.  1848,  authorising  the 
court,  upon  application  of  the  sher- 
iff or  other  ofncer,  to  call  before  it 

Sr  rule  the  i>arty  Issuing  an  execu- 
on  or  other  process  and  parties 
other  than  those  against  whom  the 
process  was  Issued  making  claims 
to  the  property,  and  thereupon  to 
exercise,  for  the  adjustment  ot  the 
claim,  and  the  relief  and  protection 
of  the  sheriff  or  other  officer,  alt  the 
powers  necessary,  and  make  such 
rules  and  decisions  as  shall  appear 
to  be  Just  under  the  circumstances  of 
ihe  case.  The  owner  of  the  goods 
levied  upon  did  not  file  a  narr.  or 
lK>nd  as  directed  by  the  court.  There- 
upon the  sheriff,  under  order  of 
jourt,  proceeded  with  the  attach- 
nent,  sold  the  property,  and  paid  the 
proceeds  to  plaintiff  in  attachment. 
It  was  held  that  the  act  of  1848  was 
lot  enacted  for  the  benefit  of  plaln- 
iff  In  attachment,  but  merely  to  pro- 
eet  the  offlcer  levyin*.  and  hence  did 
lot  relieve  plaintiff  from  liability  In 
respass  to  the  owner  of  the  nfooda 
ty  reason  of  such  owner's  failure  to 
'oluntarlly  become  a  party,  under  the 
herifTs  rule,  to  the  adjudication  of 
he  claim.  lAraelere  v.  Haubert,  109 
'a.  615. 

B3.    Woodsman  T.  Keas.  7  Ky.  Op. 

75. 

84.  Jefferson  County  Sav.  Bank  v, 
:bom,  84  Ala,  529.  4  S  88S;  Western 
lews  Co.  V.  Wllroarth,  33  Kan.  510, 
P  786 :  Xlmerson  v.  Skldmore,  7 
ejt.  Civ.  A.  641,  2S  SW  671. 

SS.  Reed  v.  Howell  Countv.  126 
lo.  58.  28  SW  177,  46  AmSR  466. 
ee  alao  Ashland  County  v.  Stahl,  48 
Via.  S98.  4  NW  752  (where  this  ques- 
ion  was  discussed  but  not  decided). 

ML  S«e  Shwiffs  and  Constables 
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.  B7.  Faulkner  v.  Brlvel,  101  Ind. 
S29. 

68.  Ala.>^Crofrord  v.  Vassar,  n 
Ala.  S48.  10  S  360, 

Cal,— Blder  v.  Kutner,  97  Cal.  490, 
82  P  668;  McDonald  v.  Pett,  49  CaL 
364. 

111.— Welp  V.  Ihistln,  32  111.  A,  888. 

Ind. — ^Waring  v.  Fletcher,  162  Ind. 
620,  52  NE  203. 

Ky. — Martin  v.  Turpln,  67  SW  469, 
22  KyL  424;  Curl  v.  TrimbK  I  Ky. 
Op.  195. 

Md. — ^Fumess  v.  Read.  63  Md.  1. 

Nebr. — Hopewell  v.  McGrew,  60 
Nebr.  789.  10  NW  397.  See  also  Bauer 
v.  Mitchell,  80  Nebr.  187,  118  NW 
986  (where  the  sureties  were  held 
liable). 

Nev.— Qulllen       Arnold.  12  Nev. 

234. 

Pa. — Rothermel  v.  Marr,  98  Pa.  285. 

Tenn, — Smith  v.  Bakln,  2  Sneed  466. 

Va, — Davis  V.  Com,,  13  Qratt,  (54 
Va.)  139, 

[al  jUmstrattMkp— In  attachment 
against  several  as  partners,  one  de- 
fendant claimed  sole  ownership,  and 
pleaded  to  the  Jurisdiction.  Pending 
the  proceedings  the  attached  proper- 
ty was  sold  by  order  of  court,  and 
the  proceeds  deposited  in  the  regis- 
try. The  other  defendants  falling  to 
defend,  judgment  was  rendered 
against  them.  The  attachment  was 
sustained  against  all,  and,  as  to  de- 
fendant who  had  filed  the  plea  to  tbe 
Jurisdiction,  the  main  action  was 
continued.  Without  notice  to  him, 
the  court  ordered  the  money  in  the 
registry  paid  to  attaching  plaintiff, 
whloh  was  done,  and  afterward  Uie 
plea  to  the  Jurisdiction  was  sus- 
tained. It  was  held  that  the  sureties 
on  an  attachment  bond  conditioned 
"to  pay  to  the  defendants  all  dam- 
ages they,  or  either  of  them,  may 
sustain  by  reason  of  the  attachment 
If  the  order  therefor  is  wrongfully 
obtalne<L"  were  only  liable  for  the 
value  of  the  attached  property,  less 
the  proceeds  of  the  sale,  and  not  for 
the  sum  erroneously  paid  to  attach- 
ing plaintiff.  Files  v.  Davis.  Ill 
1002, 

[b]  Sndi  SB  vBdextakInf  Is  to  he 
strlotly  orastrned  in  favor  of  the 
obligors.  Waring  v,  Fletcher,  162 
Ind.  620.  62  NB  203. 

{c]  UabiUtj  geaeraUy.— (1)  By 
executing  the  statutory  attachment 
bond  a  surety  places  himself  In  a 
condition  that,  when  called  on  for 
the  money,  he  is  not  allowed  the 
right  to  replevy,  but  must  respond 
with  either  the  money  or  the  prop- 
erty. Kerty  v.  Miles,  6  Ky.  Op,  809. 
(2)  The  obligation  of  a  surety  In  an 
undertaking  In  attachment  Is  to  pay 
the  obligees  thereof  the  damages  sus- 
tained by  reason  of  the  attachment 
"if  the  order  therefor  be  wrongfully 
obtained."  Hopewell  v.  McOrew,  50 
Nebr.  789.  70  NW  397. 

[d]  Bl^t  to  set  aside  Judgment 
Imwiilarljr  obtained. — It  has  been 
held  that  if  Judgment  has  been  ob- 
tained Irregularly  In  the  main  action, 


sureties  on  the  attachment  bond  can 
haVe  It  set  aside  on  a  seasonable 
appUeatton  and  be  allowed  to  de- 
fend on  tbe  merits.  Jewett  v. 
Crane,  S6  Barb.  (N.  Y.)  208,  IS  AbbPr 
97. 

[e]  ]>alliire  of  mindpal  to  re- 
cover in  main  aotloa. — Under  Code  I 
3887,  providing  that  plaintiff  may  re- 
cover. In  an  action  on  an  attach- 
ment bond  on  proof  that  the  attach- 
ment has  been  wrongfully  sued  out, 
"and  that  there  was  no  reasonable 
cause  to  believe  the  ground  upon 
which  the  same  was  Issued  to  be 
true,"  and  the  actual  damages  sus- 
tained, etc,  where  an  attachment  was 
Issued  on  the  ground  that  the  at- 
tachment defendant  was  a  nonresi- 
dent, which  was  not  denied,  an  ac- 
tion on  a  bond  would  not  lie  because 
the  attachment  was  sued  out  In  an 
action  in  which  It  was  subsequently 
determined  there  was  nothing  due 
plaintiffs  In  attachment.  Ames  v. 
Chlrurg.  162  Iowa  878,  1S2  NW  427, 
38  LRANS  120. 

[f]  XdaMlitr  aftsv  rannal  of 
Jndgment^The  surety  in  an  under- 
taking in  attachment  proceedings 
cannot  be  held  liable  after  reversal 
of  thejudgment  In  the  case.  Ogle- 
vie  V.  Wiley,  6  Ky,  Op.  460, 

[g]  UablU^  for  liijnry  to  prop- 
ertr. — Where  an  attachment  was  lev- 
led  In  June  and  held  until  the  fol- 
lowing January  when  the  suit  was 
dismissed,  and  during  that  period 
some  of  the  property  was  Injured  and 
lost  the  bondsmen  are  liable  for  such 
damages.  De  Oraffenrled  v.  Rice,  10 
Ky.  Op.  421. 

[h]  Bstoppel  of  awetlea. — The 
sureties  on  an  attachment  bond  may 
be  estopped  from  denying  their  lia- 
bility on  the  bond,  but  they  are  not 
estopped  from  denying  that  plaintiff 
has  adopted  the  proper  remedr  of 
charging  them  with  liability.  Kerty 
V.  Miles,  6  Ky.  Op,  609. 

69.    Fumess  v..  Read,  63  Md.  1. 

[a)  Ind.  SS7.  St.  (1897)  S  1221 
moduBes  the  general  rule  only  to  the 
extent,  that  if  the  bond  is  defef^tiva, 
it  is  to  be  read,  construed,  and  en- 
forced the  same  as  If  It  contained  all 
the  conditions  and  provisions  re- 
quired by  the  statute.  Waring  v, 
Fletcher,  152  Ind.  620,  62  NS  203. 

[b]  Bffeot  of  condition  not  re- 

S Hired  by  statste^Any  condition  In- 
uded  in  the  bond,  as  taken  by  the 
clerk,  which  goes  beyond  the  condi- 
tions required  by  statute  and  the  flat 
of  the  Judge  Is  void  and  should  be 
treated  as  surplusage.  The  bond, 
however,  may  be  enforced  to  the  ex- 
tent of  its  lawful  conditions.  Ban- 
ning V,  Reeves,  2  Tenn.  Ch.  268. 

SO.  Johnston  v.  Sexton,  159  Fed. 
70,  86  CCA  260;  Faulkner  v,  Brlgel, 
101  Ind,  329;  Rodde  v.  Hollweg,  19 
Ind.  A.  222,  49  NE  282;  Erwln  v. 
Commercial,  etc..  Bank,  12  Rob.  <La.) 
227. 

[al   Abaadoamsat  of  orlffiaal  writ. 

—Where  plaintiff,  having  obtained 
an  attachment,  abandoned  It  and  ob- 
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and  cannot  be  held  liable  for  a  levy  on  the  property 
of  a  person  other  than  defendant  in  attachment,'^ 
or  for  wanton  or  malicious  a«ts  of  the  principal 
which  would  support  an  action  of  tort  against  him.^' 
So  also,  if  a  statutory  ground  of  attachment  ex- 
isted, there  is  no  liability  on  the  attachment  bond 
for  wrongful  attachment  merely  because  plaintiff 
knew  that  defendant  had  no  property  except  such 
as  was  exempt,"'  and  it  has  been  held  that  a  surety, 
by  signing  an  attachment  bond,  does  not  become  a 
participant  in  the  seizure  or  detention  of  the  at- 
tached property  by  the  sheriff  or  liable  as  a  tres- 
passer for  such  act.'* 

Election  of  dtfeadant  as  to  wUdi  bond  h«  will 
sne  on.  If  several  attaehmenta  in  different  actions 
levied  on  the  same  property  are  all  discharged, 
the  debtor  may  elect  to  bring  an  action  for  dam- 
ages against  the  obligors  on  any  particular  bond."' 

Subrogation  contribution.  Sureties  on  an  at- 
tachment bond  who  have  paid  a  judgment  for  all 
damages  accruing  up  to  the  final  discharge  of  the 
attachment,  have  no  right  of  subrogation  or  con- 
tribution as  against  the  sureties  on  a  bond  in  error.** 
1193]  (2)  Extent  of  Liability.*'  In  ease  of 
a  wrongful  attachment  the  recovery  against  the 
sureties  on  the  attachment  bond  cannot  exceed  the 


amount  for  which  the  principal  is  liable,*^  or  the 
amount  to  which  the  liability  of  anch  sureties  is 
limited  by  statute."" 

1194]  (3)  Discbarge  of  Sureties.  The  sure- 
ties are  discharged  where  the  terms  of  the  bond 
are  changed;'*  where  there  has  been  a  material 
alteration  of  the  writ  of  attachment  after  its  is- 
suance;'^ or  where  an  amendment  is  permitted  ia 
the  action  in  which  the  bond  was  given  &i~ 


new  parties  and  chan^png  the  character  of  the  ■^ 
tion  "  But  the  sureties  are  not  disohaxged  u 
amendment  which  does  not  change  the  original  cause 
of  the  action  "  or  increase  their  liability  beyond  the 
penal  sum  of  the  bond,'*  even  though  they  had  no 
notice  thereof.'" 

An  assignment  of  the  cause  of  action  and  the 
substitution  of  the  assignee  as  plaintiff  has  been 
held  no  defense  to  an  action  on  the  bond,  which, 
it  is  considered,  goes  along  with  the  action  as  cm- 
tinning  security.'* 

1195]  c  Inability  of  Principal  for  Act  of 
Agent  or  Attorney.  One  who  authorizes  or  directs 
his  agent  or  attorney  to  sue  out  a  writ  of  attach- 
ment, or  ratifies  the  act  of  the  latter  in  so  doing, 
is  liable  for  actual  damages  resulting  therefrom 
in  case  the  attachment  proves  to  be  wrongful."  So 


talned  another,  but  no  new  bond  was 
executed,  the  liability  of  the  surety 
on  the  bond  first  fflven  related  exclu- 
sively to  the  first  attachment.  Er- 
wln  v.  Commercial,  etc..  Bank,  12 
Rob.  (La.)  227. 

61.  Faulkner  v,  Brlgel,  101  Ind. 
329:  Rode  v.  HoUwe?,  19  Ind.  A.  222. 
49  NE  282;  Martin  v.  Turpln.  108 
Ky.  709,  57  SW  459,  22  KyL  424; 
Davis  V.  Com..  13  Gratt.  (G4  Va.)  139. 

[a]  Th*  roftMon  for  fbe  rule  U  that 
there  Is  no  breoch  of  the  bond  un- 
less the  attachment  was  wrongfully 
obtained.  Martin  v.  Turpln,  108  Ky. 
709.  67  SW  459,  22  KyL  424. 

[bl  ninsfmtton  ft  complaint  al- 
leged that  H  &  R  were  Indebted  to 

Elalntlff  for  goods  sold;  that  they 
ad  sold  their  stock  to  defraud  their 
creditors:  and  that  one  S.  defendant, 
was  trying  to  dispose  of  said  goods 
for  said  fraudulent  purpose.  It  was 
alleged  that  all  defendants  were  In- 
debted to  plaintiff  In  a  named  sum, 
but  the  bill  of  particulars  showed 
that  the  account  was  owing  only  by 
H  &  H.  An  affidavit  for  an  attach- 
ment alleged  "that  said  defendants 
H.  &  R."  were  about  to  dispose  of 
their  property  to  said  S  with  Intent 
to  cheat  their  creditors,  and  that  S 
was  about  to  sell  the  property  of  his 
codefendants  with  Intent  to  defraud 
their  creditors.  It  was  held  that  the 
aflidavit  did  not  authorize  an  attach- 
ment against  any'  property  except 
that  of  H  &  R,  and  any  wrong  com- 
mitted against  S's  property  was  not 
covered  by  the  attachment  bond  by 
which  the  obligors  undertook  that 
plaintiff  would  pay  all  damages  sus- 
tained by  defendants.  Rodde  v.  Holl- 
weg.  19  Tnd.  A.  222,  49  NB  282. 

[cl  Ittvy  OB  iBdlvldiMl  pffoyartf 
of  partMT  udor  attadtnMnt  acalan 
Ann. — ^Where  an  attachment  was 
made  against  a  firm  by  the  firm 
name,  and  a  bond  was  given  condi- 
tioned to  pay  the  partners  "all  such 
damages  as  they  might  sustain,"  no 
recovery  could  be  had  in  an  action  on 
the  bond  for  damage  sustained  by 
one  partner  for  wrongful  levy  on  his 
Individual  property.  Watts  v.  Rice. 
75  Ala.  289:  Mason  v.  Rice,  66  Iowa 
174.  19  NW  S97,  23  NW  384. 

[d]  In  an  action  "bj  a  mortgag** 
against  the  attaching  creditors  of  the 
mortgagor,  and  others  for  conver- 
sion. It  was  not  proper  to  render 
Judgment  against  those  defendants 
who   merely    signed   undertaking  in 


the  attachment  suits,  whereby  they 
agreed  to  pay  defendant  in  attach- 
ment all  damages  he  might  sustain  In 
case  he  recovered  Judgment.  Koch 
V.  Peters,  97  Wis,  492,  73  NW  25. 

63.  Plymouth  Gold  Mln.  Co.  v.  XJ. 
S.  Fidelity,  etc.,  Co.,  S5  Uont.  £3,  88 
P  565,  lO.AnnCas  951. 

63.  Troy  v.  Rotflrs,  113  Ala.  131, 
20  S  999. 

64.  McDonald  V.  Fett.  49  Cal.  354. 
But  compare  McReady  v.  Rogers,  1 
Nebr.  124,  98  AmD  833  (holding  that, 
if  the  attachment  was  wrongful,  the 
surety  Is  liable  not  only  for  the  dam- 
ages done  to  defendant  up  to  the 
time  the  attachment  was  alssolved, 
but  also  for  the  damages  If  the  sher- 
iff, after  the  dissolution  of  the  at- 
tachment, refused  to  return  the 
property). 

SB.    Vlele  v.  Bdwards,  4  KvL  903. 

60.  Bradford  v.  Hooney,  2  Cine 
Super.  (Oh.)  468. 

07.  Dauafoa  In  aetlOB  for  wrow- 
fnl  ftttaohmsat  ffnuraUr  see  infra  SB 
1310-1341. 

68.  Waller  v.  Deranleau,  4  Nebr. 
(Unoff.)  497,  94  NW  1038. 

[a]  A  s«t-off  against  the  olain 
against  th*  prlnolpu  reduces  to  that 
extent  the  liability  of  the  sureties. 
Waller  v.  Deranleau,  4  Nebr.  (Unoff.) 
497,  94  NW  1038. 

69.  Holmes  v.  Cooper,  27  Ark.  239 
(holding  that,  under  a  statute  provid- 
ing that  "no  grreater  amount  shall  be 
recovered  of  the  said  securities,  than 
the  appraised  value  of  the  property 
seized  by  the  ofllcer,"  the  court,  on  a 
verdict  for  a  greater  amount,  should 
render  judgment  against  the  princi- 
pal and  sureties  R>r  the  appraised 
value,  and  against  the  principal  for 
the  balance). 

70.  Qumen  v.  Arnold,  IS  Nev. 
284. 

71.  Starr  v.  Lyon,  S  Conn.  638. 
7a.   Fumesa  v.  Read,  83  Md.  1. 

73.  Drlscoll  v.  Holt.  170  Mass.  282, 
49  NE  309  (holding  this  to  be  true 
even  though  the  claim  may  have  been 
so  mlsdescrlbed  as  to  appear  to  be 
smaller  than  It  really  was). 

[al  It  tha  Musndment  merely 
operates  to  pat  In  proper  form  the 
statement  of  the  cause  of  action 
on  which  the  suit  was  originally 
brought.  It  Is  binding  on  the  sure- 
ties, even  though  it  greatly  changes 
the  form  of  statement  of  the  claim, 
or  greatly  enlarges  the  amount 
claimed  by  the  original  declaration. 


Morton  v,  Shaw.  190  Mass.  6S4,  77 
NE  883. 

[b]  AmsnOmsats  IMia  not  to 
ohaatfo  original  oaaso  of  sotioa— 

Where,  after  the  execution  of  an  it- 
tachment  bond,  the  declaration, 
which  was  originally  founded  upoii 
a  written  contract  for  the  sale  of 
goods,  was  amended  so  as  to  declare 
upon  an  oral  contract  of  which  tbe 
writing  was  alleged  to  be  a  roemo- 
randum,  and  an  amendment  was  alM 
allowed  to  correct  a  clerical  error, 
there  was  no  change  In  the  orlstnal 
cause  of  action,  and  hence  the  sure- 
ties were  not  discharged.  Morton  t. 
Shaw,  190  Mass.  564,  77  NE  631. 

[c]  An  awindwiomt  h  to  a  msnlf 
foxmal  dofoefc  In  the  declaration  in 
the  nwln  action  Is  not  a  defense  to  s 
claim  for  damages  for  wrongful  at- 
tachment against  the  anretiea  on  tlw 
attachment  bond.  K«lloiw  v.  Kim- 
ball, 14S  Mass.  124,  T  NETTSS. 

[d}  Tlis  snretiwi  may  ooatsst  tfe* 
•ffsot  of  an  amendment  of  the  decla- 
ration in  the  original  action.  Hortm 
V.  Shaw.  190  Masa  EE4,  77  NB  883. 

74.  DrIscoU  T.  Holt,  170  Masa.  tO, 
49  NE  309. 

76.  Drlscoll  v.  Holt,  170  ICasa  tit, 
49  NE  309. 

76.  Brown  v.  Tidrick,  14  3.  P-  2*». 
86  NW  185,  80  AmSR  754. 

77,  U.  S. — Murray  v,  Lovejoy.  17 
F.  Cas.  No.  9,963,  2  Cliff.  191  [aff  > 
Wall.  1,  18  L.  ed.  129], 

Ala.— Klrksey  v.  Jones,  7  Ala.  823. 

Ark.— Foster  v.  Pitts,  83  Ark.  287, 
38  SW  1114. 

Me.— Fairbanks  v.Stanley.18  Me.n«. 

Tex, — Pelser  v.  Cushman,  13  Tet 
S90;  Lee  v.  Wllklns,  1  Tez.  Vnrmp. 
Cas.  287:  Tillman  T.  Adams,  t  T«x. 
A.  Civ.  Cas.  g  808. 

Wash. — Seattle  Crockery  COb  t. 
Haley,  6  Wash.  SOS,  U  P  SH,  38 
AmSR  156. 

[a]  xnowlsdM  of  attonsy  am  «» 
want  of  probaus  osnas.— Where  an 
attorney  sues  out  a  writ  of  attncs- 
ment.  although  he  knows  that  then 
Is  no  probable  causa  therefor,  IHS 
client  will  be  liable  for  actual  dM|fc> 
ages,  whether  the  attorney  com««» 
cated  all  the  facts  to  the  clleotsC 
not.  The  knowledge  of  the  attprp«* 
binds  the  client.  Hurlbut  v.  Haraw 
brook,  85  Iowa  606,  52  NW  510. 

[b]  tmiesB  the  prlnoipal  t> 
atea  the  act  of  his  agent  as  sooo 
he  receives  knowledge  thereof,  J 
liability    therefor   attaches   to  ■ 


For  later  casts,  dsvolopmuits  and  ehnafM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  Google 


§§  1195-1200] 


ATTACSUENT 


[6C.J.]  505 


tim,  where  an  agent  or  attorney,  ftcting  midieiotiBly 
and  without  probable  oanae  theiefor,  sues  out  an  at- 
tsebmrat  in  l^e  name  of  his  prinoipal,  the  latter 
mqr  be  held  liable  for  exemplary  damages  if  he 
ouued  or  partieipated  in  raeh  evil  motive  or  rati- 
fied what  was  done  with  full  knowledge  of  the 
exigtence  thereof-/"  but  in  the  absenoe  of  aneh  par- 
tidpation  or  ratifieation  exemplary  damages  oannot 
be  Bssesaed  twainst  the  prineipaL'* 

[( 1196]  d.  Becorery  agaiut  One  PeraoB  UaUs 
as  Bu  to  ActUnt  against  Another.  It  has  been  held 
that  the  owner  of  goods  wrongfully  attached  may 
sue  both  the  officer  by  whom  they  were  levied  on 
and  plaintiff  in  the  original  action  for  their  con- 
versionf  and  the  fact  that  he  has  recovered  in  an 
action  against  one  is  not  a  bar  to  an  action  against 
the  other."**  But  in  a  case  where  two  creditors 
sued  out  attachments  and  levied  successively  upon 
the  same  property,  and  a  judgment  for  wrongful 
attaefament  was  recovered  against  and  satisfied  by 
one  of  them,  it  was  held  that  this  operated  as  a 
bar  to  an  action  against  the  other  attadiing  creditor 
for  the  same  wrong.'* 

[4  1197]  6.  Proceedings  to  Becover  for  Wrong- 
ful Attachment— a.  Methods  of  Enforcing  Liability 
—(1)  In  (HneraL  Owing  to  the  great  variety  of 
statutes  on  the  subject,  the  methods  of  enforcing 
liability  for  injuries  caused  by  wrongful  attachments 
are  very  numerous,  and  in  most  jurisdictions  sev- 
eral modes  of  obtaining  redress  for  such  injuries 


are  open  to  the  attadiment  defrndant.** 

[%  1198]  (8)  Fneaedjngi  in  Main  Aethm— (a) 
In  OnunL  In  a  number  of  jurisdictions  the  state 
of  the  law  is  sneh  that  damages  resulting  from 
a  wrongful  attadunent  need  not  be  separately  sued 
f<Hr,  hut  may  be  recovered  in  the  action  in  which 
the  attachmokt  was  issued.'*  It  has  been  said,  how- 
ever, that  in  the  absence  of  statntoiy  directims 
the  better  praetiee  in  attachment  suits  is  to  try 
the  main  issue  first,  and  then,  in  the  event  of  de- 
fendant sneceedingf  to  take  up  the  trial  of  the 
claim  for  damages,**  and  in  some  jurisdietions  dam- 
ages for  the  wrongful  suing  out  of  an  attachment 
cannot  be  awarded  in  the  attaehment  suit,  but  can 
be  recovered  only  by  proceedings  subsequent  to 
the  main  action.** 

[i  1199]  (b)  Assessment  of  Damages  on  Disso- 
lution or  Dismissal.  In  some  jurisdictions,  upon  the 
dissolution  or  dismissal  of  the  attachment  in  proper 
proceedings  for  that  purpose,  the  damages  sustained 
by  a  wrongful  attachment  may  be  assessed  and  a 
judgment  therefor  rendered  against  attachment 
plaintiff  and  the  sureties  on  his  attachment  bond.** 
And  it  has  been  held  that,  where  it  is  determined 
that  attachment  defendant  was  not  indebted  to 
attachment  plaintiff,  damages  as  for  the  wrongful 
attachment  of  defendant's  property  may  thereupon 
be  assessed "  even  though  the  grounds  on  which 
the  attachment  was  issued  were  not  contested.** 
[$  1200]    (c)  Counterclaim.    In  regard  to  the 


Crockery  Co.  v.  Haley,  8 
302,    88    P    e50,    86  AmBR 


Seattle 
Wash. 
15B. 

78:    Vandlver  v.  Waller.  148  Ala. 
ill.  39  S  136;  Baldwin  v.  Walker,  94 
Ala.  514,  10  S  391;  Baldwin  v.  Walk- 
er. 91  Ala.  4«8,  8  S  364;  Cft^  Nat. 
Bank  V.  Jeffries,  73  Ala.  183;  Pollock 
V.  Oantt.  69  Ala.  373,  44  AmR  519; 
Foster  v.  Pitts,  63  Ark.  387,  38  SW 
1114;  Tynburg  v.  Cohen,  67  Tex.  220, 
2  SW  734;  Tillman  V.  Adams,  2  Tex. 
A.  Civ.  Cas.  B  308.    Compare  Levey 
V.  Fargo,  1  Mey.  416.  420  <where  It  Is 
■aid:    "If  an  agent  maltolously,  and 
without  probable  cause,  sues  out  an 
attaohment     without  instructions 
from  his  principal,  the  asent,  and  not 
the  principal,  ts  respoDsible  in  dam- 
ages.   If  the  principal,  after  he  finds 
out  th&t  his  agent  acted  maliciously 
and    without    probable    cause,  con- 
tinues the  prosecution  of  the  attach- 
ment, he  wUl  be  responsible  for  the 
damaffes  which  arise  after  the  facta 
of  the  case  come  to  his  knowledge. 
But    there   is   no   ground   of  action 
igainst  the  principal  for  the  original 
suins  out  of  the  attachment"). 

T».  Jackson  v.  Smith,  75  Ala.  97; 
?Jty  Nat.  Bank  v.  Jeffries,  73  Ala. 
183;  Pollock  V.  Gantt,  69  Ala.  373,  44 
KmTL  519;  Floyd  v.  Hamilton,  33  Ala. 
!35;  KIrksey  v.  Jones,  7  Ala.  «22; 
''oBter  V.  Pitts.  63  Ark.  587,  38  SW 
114;  Oberne  v.  CDonnell,  36  111.  A. 
80;  Tynburg  v.  Cohen,  «7  Tex.  220, 
'  SW  7S4;  Strauss  v.  Dundon,  <Tex. 
riT.  A.)   27  SW  603. 

aik  Elliott  V.  Hayden,  104  Mass. 
80. 

n.  Orlmes  T,  Williams,  113  Mich. 
SO.  71  NW  8SK. 

SOL    See  Infra  li  1198-1207. 

■9L  Peres  v.  nmandes.  202  U.  8. 
0.  29  set  661,  SO  U  ed.  942  (stating 
iw  o*  Porto  Rico);  Frankfort  De- 
DBlt  Bank  t.  Thomason,  66  SW  604. 
S  Kyl<  1957  (holding  that,  under 
ode  Civ.  Prac.  |  282,  the  liability  of 
le  obligors  on  an  attachment  bond 
iB.y  l>e  tried  out  in  the  original  ae- 
on In  which  the  attachment  ts- 
led).  See  also  cases  Infra  SS  1199- 
S02, 

f&l  aitw-nhwifTT^  vroousd  1>j  at- 
twmmw  ^  faok.— The  procedure  for 
le  recovery  and  aaseMment  of  dam- 


ages where  attachments  have  wrong- 
fully been  issued,  prescribed  by  Porto 
Rico  Code  Civ.  Proc.  arts  1409-1416, 
la  applicable  where  the  attachment 
was  caused  to  be  Issued  by  a  person 
claiming  to  act  under  a  power  of  at- 
torney from  plaintiff  In  the  attach- 
ment suit,  although  the  statute  pro- 
vides that  the  cost  of  the  attach- 
ment and  damages  shall  be  assessed 
against  plaintiff  In  such  suit,  since 
there  is  nothing  to  prevent  making 
such  person  a  party  to  the  attaeh- 
ment proceeding  If  damages  are  to  be 
assessed  against  him  alone,  and.  If 
his  action  was  authorised  br  the  real 
plalntHT,  the  latter  would  be  liable 
for  the  acts  of  his  agent  on  his  he- 
half.  Peres  v.  Pemandes,  202  U.  S. 
80,  26  set  661.  60  L.  ed.  942. 

th]  The  gasenl  ycorMone  of 
Porto  Moo  OtT.  Cods  art  1908,  giving 
a  right  of  action  for  acts  of  fault  or 
negflgence,  cannot  be  deemed  to  au- 
thorise an  action  to  recover  damages 
for  a  wrongful  attachment.  In  view 
of  the  comprehensive  method  spe- 
cially provided  by  Porto  Rico  Code 
Civ.  Ppoe.  arts  1409-1415.  for  the  re- 
covery and  assessment  of  damages 
In  cases  where  attachments  are 
wrongfully  issued  and  vacated  for 
any  cause.  Perez  v.  Fernandez,  202 
U.  S.  80,  26  set  661,  60  L.  ed. 
942. 

84.  Union  Kat.  Bank  v.  Cross,  100 
Wis.  174.  75  NW  992. 

86.  Kerr  v.  Hyman.  6  Hawaii  800; 
Mahoney  v.  Tyler,  136  N.  C.  40,  48 
SE  649. 

[a1  V.  O.  Gods  8  SB6.  providing 
that  before  issuing  an  attachment  the 
ofncer  shall  require  an  undertaking 
of  plalntut  conditioned  that  If  de- 
fendant recover  Judgment,  or  If  the 
attachment  be  set  aside.  plalntUf  will 
pay  all  costs  awarded  to  defendant, 
and  all  damages  sustained  Inr  reason 
of  the  attachment,  etc,  implies  that 
the  successful  defendant  in  such  ac- 
tion, in  case  the  attachment  Is  dis- 
solved, shall  seek  his  relief  in  a  sep- 
arate action  on  the  bond,  and  that 
damages  for  the  issuance  thereof 
stiall  not  be  awarded  In  the  attach- 
ment suit.  Mahoney  v.  Tyler,  136 
N.  C.  40,  48  SB  649. 

SB.  Adkins  V.  Lacy,  68  Ark.  170.  66 


SW  876;  Scanlan  v.  Outllng,  63  Ark. 
540.  89  SW  713:  Qoodbar  v.  Llndsley, 
51  Ark.  380,  11  SW  577,  14  AmSR 
64;  HolHday  v.  Cohen,  34  Ark.  707; 
Harqueze  v.  Sonthelmer,  69  Miss. 
430;  Roach  v.  Brannon,  57  Miss.  490; 
Fleming  v.  Bailey,  44  Miss.  182.  But 
compare  Carver  v.  Shelly,  17  Kan.  472 
(holding  that,  where  a  plaintiff  at  the 
commencement  of  an  action  obtains 
an  order  of  attachment,  which  order 
is  afterward  levied  on  defendant's 
goods,  and  then  the  attachment  is 
dissolved  on  motion  of  defendant,  de- 
fendant cannot,  in  the  same  suit,  and 
without  mentioning  the  attachment 
bond  In  his  pleading,  have  any  dam- 
age sustained  by  hfm  on  aceount  of 
said  attachment  set  off  against  plain- 
tlfTs  claim). 

[a]  tn.  Wtoeoaela.  If  the  trial  of 
traverse  of  the  affidavit  for  attach- 
ment occurs  before  the  trial  of  the 
main  action  and  Is  decided  In  favor 
of  defendant,  the  Jurv  shall  assess 
the  damages  sustained  thereby, 
which  with  the  costs  shall  be  applied 
as  a  set-oft  to  plaintiff's  demand^ 
and  if  in  excess  of  it,  br  plaintiff 
fail  to  recover,  the  verdict  shall  be 
for  defendant  for  the  amount  due. 
If  the  trial  be  after  the  trial  of  the 
main  action  the  court  may  Impanel  a 
jury  or  proceed  Itself  to  assess  such 
damages,  and  shall  in  like  manner 
apply  the  same  when  so  assessed, 
with  the  costs  so  taxed,  as  a  set-off 
to  platntlfTa  demand  as  established 
upon  the  trial,  and  give  Judgment  ac- 
cordingly. Meshke  v.  Van  Doren,  16 
Wis.  319. 

[b]  If  attaohuest  sOalntur  dla- 
inlas—  his  attachment,  damages  may 
be  assessed  by  the  Jury  and  Judg- 
ment rendered  against  plalntUf  and 
the  sureties  on  the  attaehment  bond 
for  the  damages  so  assessed  and 
costs.  Dean  v.  Stephenson,  61  Hiss. 
176;  Straus  v.  Oullhou,  80  App.  Dlv. 
60,  80  NTS  180. 

87.  MoLln  v.  Worden,  99  Hiss.  647. 
66  S  868  (assessment  of  damages  on 
writ  of  Inquiry);  Carrier  v.  Poulas, 
87  Miss.  696,  40  S  164  (judgment  on 
bond).  Contra  Betanoourt  v.  Maduel. 
69  Miss.  889.  11  S  111. 

88.  McLin  v.  Worden,  99  Miss. 
S47,  6S  S  868. 
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light  to  counterclaim  damages  eaused  by  a  wrong- 
ful attachment  in  the  main  suit  the  decisions  are 
not  harmonious.  According  to  some  authorities 
such  a  counterclaim  is  proper,""  at  least  where  the 
affidavit  and  bond  for  attachment  are  filed  with 
the  petition  in  the  action  and  the  writ  is  immedi- 
ately sued  out,'**  the  reasons  given  being  that  sach 
a  counterclaim  is  connected  with  the  subject  of  the 
action,^'  arises  out  of  the  suit  instituted  by  plain- 
tiff in  attaohment,"'  or  is  a  claim  held  by  defendant 


at  the  commeneonent  of  the  action;"^  while,  on 
the  other  bandf  it  is  held  in  a  number  of  essct 
that  damages  arising  from  a  wrongful  attachmoit 
are  not  a  proper  subject  of  counterclaim  in  tbe 
main  action,^^  far  the  reasons  that  the  claim  there- 
for does  uot  arise  out  of  the  contract  or  transac- 
tion set  forth  in  tbe  petition  as  the  foundation  of 
plaintiff  *s  claim,'*  is  not  connected  with  the  sab- 
ject  of  tbe  action,**  or  is  not  one  upon  which,  at 
the  time  of  the  commencement  of  the  action,  de- 


M,  Waueenhelm  v.  Graham,  M 
Cal.  afcker  v.  Davis,  160  Iowa 

S7.  1S»  NW  1110;  Beck  t.  Umahler, 
189  Iowa  S78.  116  NW  138;  Iowa  City 
Branch  State  Bank  v.  Horrls,  IS  Iowa 
188;  Stadler  v.  Parmlee,  10  Iowa  28; 
Reed  V.  Chubb,  9  Iowa  178;  Half  v. 
Curtis,  es  Tex.  640,  5  SW  451;  Reed 
V.  Samuels,  22  Tex.  114,  78  AmD  263; 
Michigan  Stove  Co.  v.  Waco  Hard- 
ware Co.,  22  Tex.  Civ.  A.  298,  64  SW 
367.  See  also  Town  v.  Bringolf,  47 
Iowa  133;  Ceraline  Mfg.  Co.  v.  An- 
thracite Beer  Co.,  2&  Pa.  Super.  94; 
Knowles  v.  Gary,  etc..  Co.,  (Tex.  Civ, 
A.)  141  SW  189;  Braunsdorf  v.  Fell- 
ner,  78  Wis.  1,  45  NW  97  (where  It 
appears  that  a  Counterclaim  was  set 
up  after  the  dissolution  of  the  at- 
tachment and,  no  question  being 
raised  as  to  Its  propriety,  the  su- 
preme court  affirmed  In  part  a  Judg- 
ment awarding  defendant  damages 
on  such  counterclaim). 

[a]  The  oonnterolaim  may  1m 
based  upon  (1)  the  cause  of  actlor 
for  the  wrongful  attachment  Inde- 
pendently of  the  bond  (Stadler  v. 
Parmlee,  supra.  See  also  Swan  v. 
Smith,  2S  Iowa  87).  (2)  or  upon  the 
bond  where  It  Is  Joint  and  several 
(Stadler  v.  Parmlee,  supra.  See  also 
Rumsey  v.  Robinson,  68  Iowa  225,  12 
NW  248),  (3)  but  If  the  bond  la  Joint 
only,  attachment  defendant  cannot 
counterclaim  damages  thereon  In  the 
main  action,  because  he  cannot  sue 
one  of  the  obligors  alone  (Stadler  v. 
Parmlee,  supra). 

[b]  Ths  faot  that  the  eovnter- 
olalm  was  IntMrposad  msrely  for  de- 
lay cannot  alter  the  right  of  the 
party  to  file  such  a  plea.  There  is  no 
means  of  determining  that  the  de- 
fense Is  frivolous  but  by  trial.  Town 
V.  Bringolf,  47  Iowa  133. 

[cl  Attachment  dissolved  before 
answer, — Under  a  statute  providing 
that  whenever  defendant  seeks  af- 
firmative relief  against  any  party,  re- 
lating to  or  depending  upon  a  con- 
tract or  transaction  upon  which  the 
action  Is  brought,  or  afTectlng  the 

groperty  to  which  the  action  relates, 
e  may,  in  addition  to  his  answer, 
flie  at  the  same  time,  or,  by  permis- 
sion of  the  court,  subsequently  a 
cross  complaint,  damages  resulting 
from  a  wrongful  attachment  have 
bent  allowed  to  be  counterclaimed 
where  the  attachment  was  dissolved 
before  answer.  WUIman  v.  Fried- 
man. 4  Ida.  209,  88  P  987.  96  AmSR 
59. 

[d]  Otalm  fw  daauMTM  aaslfnad 
to  defmdut,— Code  I  3887,  authoris- 
ing defendant  in  an  attachment  suit 
to  Interpose  a  counterclaim  for  dam- 
ages on  the  bond,  does  not  permit 
such  a  counterclaim  where  the  right 
of  action  therefor  has  not  accrued 
from  damages  which  defendant  has 
suffered,  but  has  been  acquired  by  as- 
signment of  a  cause  of  action  for 
damages  which  have  accrued  to  an- 
other person  by  reason  of  the  attach- 
ment levy.  Morrison  Mfg.  Co.  v. 
Rlmerman.  127  Iowa  719.  104  NW  279. 

[e]  AaslgTunent  to  defsadast 
after  eommesoemeBt  ox  aotlos. — (1) 
Where,  subsequently  to  the  com- 
mencement of  the  suit  by  attach- 
ment, defendant  makes  a  general  as- 
signment, the  assignee  cannot  set  up 
by  counterclaim  a  demand  for  dam- 
ages caused  by  the  attachment,  for 
the  reason  that  the  cause  of  action 


was  not  held  by  him  at  the  time  of 
the  commencement  of  the  main  ac- 
tion. Rumsey  v.  Robinson,  68  Iowa 
225,  18  NW  243.  (8)  But  where  de- 
fendant made  an  assignment  fonr 
days  after  the  attachment  suit  was 
begun,  and  his  assignee  filed  a  peti- 
tion of  Intervention,  alleging  the 
wrongful  suing  out  of  the  attach- 
ment, and  asked  for  damages  on  the 
bond,  and  was  Joined  In  his  prayer 
by  defendant,  who  pleaded  a  counter- 
claim, it  was  held  that,  as  defendant 
and  Intervener  Joined  In  their  prayer 
for  relief,  the  right  to  prosecute  the 
counterclaim  was  given  by  Code  9 
3888,  providing  that  defendant  in  an 
attachment  may  sue  on  the  attach- 
ment bond  by  way  of  counterclaim 
and  recover  damages  as  In  the  origi- 
nal action.  Ringen  Stove  Co.  v.  Bow- 
ers, 109  Iowa  ITS,  80  NW  318. 

[f]  la  an  aoUon  by  a  lessor  on  a 
written  contract  of  lease  of  a  farm  In 
which  a  landlord's  attachment  was 
Issued  defendant  has  no  counter- 
claim for  the  wrongful  suing  out  of 
the  attachment.  Ingram  v.  Dailey, 
128  Iowa  188,  98  NW  627.  But  com- 
pare Beck  V.  Umshler,  139  Iowa  878, 
118  NW  138  (holding  that  In  an  ac- 
tion for  rent  under  a  leassL  plalntut 
having  sued  out  an  attachment  in 
aid  thereof,  under  which  oorn  In  de- 
fendant's possession  was  levied  upon, 
plalntlfTs  claims  having  been  dis- 
proved, defendant  was  entitled  to  re- 
cover on  his  counterclaim  for  tbe 
value  of  the  com  attached). 

[g]  WhMs,  la  an  attachment  pro- 
oeedlng  against  partners,  the  bond 
was  made  payable  to  them,  and  the 
writ  directed  a  levy  on  their  prop- 
erty, but  the  sheriff  improperly  lev- 
led  on  tbe  individual  property  of  one 
of  them,  he,  being  a  party  to  the  ac- 
tion, may  set  up  the  illegal  levy  as 
a  counterclaim.  Mason  v.  Rice, 
(Iowa)  19  NW  897. 

[h]  A  olalm  for  damages  trom  an. 
exoesslTe  levy  under  an  attaohment 
constitutes  no  defense,  counterclaim, 
or  matter  of  cross  complaint  to  an 
action  for  work  and  labor.  Jeffreys 
V.  Hancock.  67  Cal.  646.  See  also 
Esbeneen  v.  Hover,  8  Colo.  A.  467, 
33  F  1008  (where  a  similar  holding 
was  made  in  an  action  for  goods  sold 
and  delivered). 

[1]  Sa  Bonth  Bakota*  (1)  under 
Code  Civ.  Proo.  I  127  subd  1,  provid- 
ing that  claims  arising  out  of  the 
contract  or  transaction  involved  may 
be  pleaded  as  a  counterclaim,  defend- 
ant's right  to  set  up  as  a  counter- 
claim damages  for  an  excessive  levy 
by  plaintiff  who  began  his  action  by 
attachment  cannot  be  defeated  on 
the  ground  that  the  right  was  not  In 
existence  at  the  time  of  the  com- 
mencement of  the  action.  Tuthlll  v. 
Sherman,  32  S.  D.  103,  142  NW  267. 
(2)  But  In  an  action  on  a  note,  be- 
gun by  attachment,  defendant's 
right  of  action  for  damages  for  an 
excessive  levy  cannot  be  set  up  as  a 
counterclaim  under  said  section,  the 
present  claim  sounding  in  tort  and 
not  arising  out  of  the  transaction  In- 
volved.   Tuthlll  v.  Sherman,  supra. 

M,  Iowa  Cltv  Branch  State  Bank 
v.  Morris.  13  Iowa  136;  Stadler  v. 
Parmlee,  10  Iowa  23;  Reed  v.  Chubb, 
9  Iowa  178.  See  also  Town  v.  Brin- 
srolf,  47  Iowa  133.  Compare  Texas 
cases  in  preceding  note, 

[a]    AttadmsBt  Issued  after  oom- 


mMUMMMrt  of  aeUoB^— If  the  attidt- 
ment  ts  Issued  on  a  separate  pctllln 
subsequently  to  the  commencement  of 
the  main  action,  defendant  cannot,  to 
such  action,  counterclaim  for  dam- 
ages caused  by  the  wrongful  Inn- 
anee  of  the  writ,  for  the  reason  (hat 
the  cause  of  action  therefor  wae  not 
in  existence  at  the  time  of  the  com- 
mencement of  the  action.  Tounffer- 
man  v.  Long,  95  Iowa  185.  Sit  NW 
674:  Reed  v.  Chubb,  S  Iowa  178. 

91.  Waugenhelm  v.  Graham,  1} 
C&l.  169.  But  compere  EsbenBen  t. 
Hover,  3  Colo.  A.  467,  S3  P  lOOS; 
Carver  v.  Shelly,  17  Kan.  472;  Jonw 
T.  Swank,  64  Minn.  2»,  66  NW  lltt: 
Tacoma  Mill  Co.  v.  Perry.  32  Wash- 
660,  73  P  801. 

09.  Michigan  Stove  Co.  v.  Waco 
Hardware  Co.,  28  Tex.  (St.  A.  811. 
54  SW  857. 

93.  Iowa  City  Branofa  State  BaiA 
v.  Morris,  13  Iowa  186;  Stadler  t. 
Parmlee,  10  Iowa  23:  Reed  v.  Qiatib, 
9  Iowa  178.  See  also  Town  v.  Brla- 
golf,  47  Iowa  133. 

[a]  Vliat  Is  com menoement  of  ac- 
tion within  the  mle^— A  landlord  In 
an  action  for  rent  sued  out  an  at- 
tachment, and  upon  its  being  quaidied 
filed  an  amended  petition  In  equity 
for  the  foreclosure  of  the  lien  under 
the  lease,  as  a  mortgage.  It  was 
held  that  the  filing  of  the  amended 
petition  was  not  the  beginning  of  ■ 
new  action,  and  hence  damages 
caused  to  defendant  by  the  attach- 
ment could  not  be  pleaded  as  a  conn- 
terclalm,  as  they  were  not  an  exist- 
ing cause  of  action  at  the  time  of 
the  commencement  of  the  suit  as  re- 
quired by  statute.  Youngerman  t. 
Long.  95  Iowa  185,  63  NW  674. 

94.  Colo. — Esbensen   v.  Hover,  1 
Colo.  A.  467,  33  P  1008. 

Kan. — Carver  v.  Shelly,  17  Kan. 
472. 

Ky. — Nolle  v.  Thompson,  3  Mete. 
121. 

Minn. — Jones  v.  Swank,  64  Uinn. 
269,  66  NW  1126. 
Mo.— Hembrock  v.  Stark,   6S  Ko. 

688. 

Nebr. — Tessier    v.    Bngletutrt,  18 
Nebr.  167.  24  NW  734. 

N.  C. — ^Kramer  v.  Thomson-HouB- 
ton  Klectrlc  Light  Co..  9S  N.  C  277 
(where  the  court,  without  paying  any 
special  attention  to  the  wording  of 
the  statutes  relating  to  counter- 
claims, held  that  there  could  be  no 
cause  of  action  until  the  action  or 
the  provisional  remedy  in  ft  ws*  de- 
termined). 

Oh. — ^Donnegan  v.  Armour,  S  ^ 
Clr.  Ct.  482.  2  Oh.  Clr.  Dec  S44. 

Wash. — Tacoma  Mill  Co.  v.  Perry. 
32  Wash.  650.  73  P  801. 

[a]  Bven  though  the 
lias  already  been  dissolved,  dantiages 
from  the  wrongful  Issuance  of  the 
writ  cannot  be  pleaded  by  way  of 
counterclaim.  Veysey  v.  Bernard,  49 
Wash.  571,  95  P  1096. 

96.  Esbensen  v.  Hover,  3  Colo.  A. 
467,  88  P  1008;  Nolle  v.  Thonupson.  3 
Mete.  (Ky.)  121.  See  alao  ^Klokbs 
Mill  Co.  V.  Perry,  82  Wash.  650.  71 
P  801. 

96.  Esbensen  v.  Hover,  3  Colo,  A. 
467.  33  P  1008;  Carver  v.  Shelly,  M 
Kan.  472.  See  also  Tacoma  Mlu  Gfc 
V.  Perry,  32  Wash.  S60.  73  P  Mi. 
But  compare  Waugenhelm  t.  OrataMb 
89  Cal.  169. 

[a]  Illmstraitloa.^ — In  an  ajctton  tm 
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iendant  eould  have  maintained  an  action  on  iufi 
part  against  plaintiff."^ 

[i  1201]  (d)  Srt-Ofl.  It  has  been  held  that  in 
in  action  aided  by  attachment  damages  on  the 
groand  that  the  attachment  was  wron^^ul  are  not 
a  proper  subject  of  set-off,  because  not  in  existenoe 
at  the  commenoement  of  the  suit,'^  and  that  where 
a  BQit  is  commenced  by  attachment,  damages  al- 
iped to  be  sustained  by  the  issue  thereof  cannot 
be  set  off  in  such  action  pending  a  rule  to  dissolve 
the  attachment."'  But  in  a  case  where  a  nonresi- 
dent plaintiff,  after  attaching  defendant's  prop- 
erty, took  charge  thereof,  and  without  defendant's 
eoosent  wrongfully  sold  it  and  converted  the  pro- 
ceeds to  his  own  use,  it  was  held  that  plaintiff 
was  liable  to  defendant  for  the  value  of  the  prop- 
erty converted  above  the  debt  with  interest  and 
costs,  whicb  d^endaat  was  entitled  to  set  oif  in  the 
attachment  soit.^ 

[t  1202]  (•>  IUc<nLTaition.  In  Texas  it  is  well 
settled  that  damages  caused  by  a  wrongful  attach- 


ment may  be  pleaded  in  reconvention  in  the  ac- 
tion in  which  the  attachment  was  sued  out,  al- 
though none  of  the  decisions  in  which  this  question 
arises  mention  any  ^cial  statutory  authorization 
therefor,'  and  in  so  pleading  defendant  may  declare 
either  independently  of  or  upon  the  attachment 
bond.'  In  Louisiana  it  hag  been  held  that,  where 
defendant  in  an  action  instituted  by  attachment  re- 
sides in  the  same  parish  as  plaintiff,  he  cannot 
institute  a  demand  in  reconvention  for  damages 
growing  out  of  the  attachment;'  but  it  appears 
that  such  a  plea  is  permissible  where  the  parties 
do  not  reside  in  the  same  pari8h.<* 

1203]  (3)  Proceedings  Snbseauent  to  Main 
Actionr-(a)  Action  on  Bond.  Where  the  statute 
requires  plaintiff  in  attachment  to  give  bond  con- 
ditioned to  pay  all  damages  caused  by  the  attach- 
ment, if  it  is  wrongfully  sued  out,  an  action  may 
of  course  be  maintained  on  the  bond  for  such 
damages  as  may  be  occasioned  by  a  breach  of  the 
conditions  of  such  bond.*  However,  a  recovery  can- 


the  prIOB  of  goods  sold  and  deliv- 
ered and  for  services  rendered,  a 
cause  of  action  In  favor  of  defendant 
against  plaintiff  for  wrongful  at- 
Uchment  of  defendant's  property  on 
the  claims  sued  on  and  also  for  neg- 
lect and  misuse  of  the  property  Is 
not  a  counterclaim,  it  having  no  con- 
nection with  the  action  sued  on,  but 
arising  subsequently  thereto,  and 
wholly  Independent  of  the  facts  set 
forth  in  the  complaint.  Jones  v. 
Swank.  S4  Minn.  259,  66  NW  1126. 
See  also  EM>ensen  v.  Hover,  i  Colo. 
A.  467,  33  P  1003. 

fl7.  Tessler  v.  Engleltart,  18  Nebr. 
1<7.  U  NW  784. 

M.  Donnecan  v.  Armour.  3  Oh. 
CIr.  Ct.  482.  r  Oh.  Clr.  Dec  245. 

[a]  tn  as  MtlOB  of  debt  It  was 
beld  that  an  averment.  In  the  an- 
swer, that  plaintiff  had  obtained  and 
sold  the  property  attached,  and 
praylns  for  damages  for  Its  value, 
should  be  stricken  out.  Atkins  v. 
Swope,  38  Ark.  628  <where  the  court 
further  said  that  a  means  of  obtain- 
ing satisfaction  was  provided  by 
Btatote). 

99.  Ounnis  v.  Cluff,  111  Pa.  518,  4 
A  920;  Shaw  v,  Folkers,  12  WklyNC 
(Pa.)  518. 

[a]  xrnUitviaatea  «lalm  for  dam- 
ages^—In  an  attachment  under  the 
act  of  March  17,  18fl9,  defendant  may 
not  aet  off  a  claim  for  unliquidated 
damages  on  account  of  the  attach- 
ment. Hibberd  V.  Gould,  4  Walk. 
<Pa.)  311. 

[b]  Sond  not  hreaobed  until  final 
timtamUMmMm  of  aotiofc  Damagea 
nnwril  by  wrongful  attachment  can- 
not be  set  off  In  the  main  action, 
because  no  breach  of  the  bond  oc- 
curs until  Anal  determination  of  the 
action,  liability  on  the  bond  being 
condUtoned  upon  plalntiflTs  failure 
"to  prosecute  the  action  commenced 
by  said  attachment  with  effect  and 
recover  a  Judgment  against  the  said 
defendant."  Harbert  v.  Gorraley,  115 
Pa.  237,  8  A  416  (construing  act  of 
Biarch  17.  1869.  which  has  been  ma- 
terially modified  by  itmendment  [act 
of  May  24,  18871.  whereby  plaintiffs 
liability  la  conditioned  on  his  failure 
to  prosecute  the  attachment  with  ef- 
fect, or  In  case  it  Is  quashed,  dls- 
solve4.  or  ended). 

1.  Abemathy  t,  Meyer-Bridges 
Coffee,  etc^  Co..  89  8W  942.  80  Kyli 
844  [re^  den  103  SW  342,  31  KyL 
807]  (holding,  however,  that,  where 
the  attachment  was  pending  when 
the  set-oflf  was  filed,  and  it  was 
thereafter  suatatoed,  them  could  be 
no  recovery  on  the  set-off  for  the 
sulns  out  of  the  attachment,  or  the 
levy  <Hi  defendant's  stock  of  goods, 
for  tlM  locking  up  of  defendant's 
store,  tbe  teliure  or  holding  of  the 


goods  under  the  attachment,  or  for 
any  Injury  to  defendant's  trade  or 
credltK 

a.  Tynberg  v.  Cohen,  70  Tex.  409, 
13  SW  315;  Half  V.  Curtis,  08  Tex. 
640,  6  SW  461:  Schrlmpf  v.  McArdie, 
13  Tex.  8M:  Walcott  v.  Hendrlck.  0 
Tex.  406;  South  Texas  Nat.  Bank  v. 
Lagrange  OH-MlIl  Co.,  (Tex.  Civ.  A.) 
40  SW  328;  Green  v.  Carlton,  1  Tex. 
A.  Civ.  Cas.  g  833;  Davis  v.  Rawlins, 
1  Tex.  A.  Civ.  Cas.  I  17. 

ta]  BamafM  mxlaSmr  from  same 
traasasUomr— Where  plaintiff  sued  in 
attachment  on  an  open  account,  and 
defendant,  in  its  answer,  claimed 
damages  for  the  wrongful  and  mali- 
cious Issuance  of  such  attachment.  It 
was  not  error  to  refnas  to  strike  out 
such  dains  as  an  unllnnldated  de> 
mand  arising  from  tort,  since  such 
damages  arose  out  of  the  same 
transaction,  and  defendant  was  en- 
titled to  recover  therefor  In  the  same 
suit.  Michigan  Stove  Co.  v.  Waco 
Hardware  Co.,  22  Tex.  Civ.  A.,  293,  64 
SW  857. 

[b1  The  fact  that  defeadsjit  has 
replsvlsd  the  property  attached  does 
not  deprive  him  of  the  right  to  plead 
In  reconvention  la  the  attachment 
suit  to  reoo^-er  his  damages  for  the 
wrongful  attachment.  Green  v.  Carl- 
ton. 1  Tex.  A.  Civ.  Cas.  S  883, 

[c]  On*  of  several  defendants  in 
attachment  may  plead  in  reconven- 
tion such  damages,  as  he  has  sus- 
tained by  such  wrongful  attachment. 
Punchard  v.  Taylor,  23  Tex.  424, 

[d]  Injury  oanssd  by  attachmsat 
in  another  state. — Where  plaintiffs 
brought  an  action  on  a  claim  In 
Louisiana  and  sued  out  a  wrongful 
attachment,  and  subsequently 
brought  suit  on  the  same  claim  In 
Texas,  defendants  could  enter  a  re- 
convention plea  and  set  off  the  dam- 
ages caused  by  the  wrongful  suing 
out  of  the  attachment.  Wiley  v, 
Tralwlck,  14  Tex.  662. 

[e]  Showing  eslstence  of  seonzltr 
nudar  reconvention  plea. — ^Where,  In 
an  action  aided  by  attachment,  de- 
fendant nleaded,  In  reconvention, 
damages  for  Improvldently  suing  out 
the  attachment,  he  was  entitled  to 
show  that  plaintiff  held  a  mortgage 
on  sufficient  property  to  secure  the 
debt.  Clements  v.  McCain,  (Tex.  Civ. 
A.)  49  SW  122  (holding  further  that 
it  la  a  good  defense  to  an  action  on 
a  note  and  account  aided  by  attach- 
ment that  plaintiffs  debt  was  fully 
secured,  and  the  attachment  improvl- 
dently sued  out,  and  that  the  col- 
lateral note  had  been  sued  on  by 
plaintiff,  and  paid  to  the  Justice  be- 
fore whom  the  action  thereon  was 
pending). 

[f]  Anuwrt  to  ha  dsduotad  on  le- 
eOBTcntiom  ytoa.— Dafendants  having 


reconvened  for  wrongful  attachment, 
the  debt  due  by  them  to  a  third  per- 
son, not  a  party  to  the  suit,  as  well 
as  that  due  plaintiffs,  should  not  be 
deducted  from  the  actual  damages 
merely  because  an  attachment  sued 
out  by  such  person  and  plalntlfTs 
attachment  were  Issued  at  the  same 
time,  on  an  agreement  to  share  In  the 
result,  and  both  writs  were  levied  at 
tbe  same  time  on  the  same  property, 
where  such  person  has  brought  a  sep- 
arate suit  on  his  claim  against  de- 
fendants, and  Is  seeking  to  recover 
Judgment  therein,  and  an  attach- 
ment In  that  suit  has  been  levied 
on  the  property  In  suit  as  well  as 
other  property.  Needham  Piano,  etc., 
Co.  V.  Holllngsworth,  (Civ.  A.)  40 
SW  760  [aff  91  Tex.  48,  40  SW 
787], 

3.  Hunnerlyn  v.  Alexander,  38 
Tex.  125.  See  also  Wallace  v.  E*In- 
berg.  46  Tex.  35  <wberf  this  was 
done);  and  cases  cited  fsupra  first 
note  this  section.  ' 

[a]  Bight  to  consolidate  reoon^ 
venttoa  tiroceedlngs  with  suit  on 
bond. — Where  defendant  In  attach- 
ment sues  on  the  bond,  afterward 
pleads  the  same  matter  In  reconven- 
tion to  tbe  original  suit,  and  moves 
to  consolidate,  the  motion  should  be 
overruled,  as  his  proper  course  Is 
to  dismiss  the  suit  on  the  bond, 
C^tro  V.  Whltlock,  16  Tex.  437. 

4.  Coco  V.  GuyraU  36  La.  Ann.  293; 
Davis  V.  Binlon,  6  La.  Ann.  848.  To 
same  effect  Nusum  v.  Oora,  84  La. 
Ann.  208. 

[a]  The  reason  of  the  rtfle  is  that 
such  a  demand  is  not  only  different 
from  the  main  action,  but  is  not 
necessarily  connected  with  and  Inci- 
dental thereto.  Coco  v.  Quyral,  36 
La.  Ann.  293. 

8.  See  also  Bloch  v.  His  Creditors, 
43  La.  Ann.  1334,  16  S  267  (where 
plaintiff  in  attachment  was  a  non- 
resident and  defendant  pleaded  In 
reconvention  the  damages  resulting 
from  the  wrongful  seixure,  and  no 
question  was  raised  as  to  the  pro- 
priety of  this  practice);  Baldwin  v. 
Mumford,  36  La.  Ann.  348;  Preston  v. 
Slocomb,  1  La.  Ann.  382;  Offutt  v. 
Bdwards,  9  Rob.  (La.)  90  On  which 
cases  pleas  of  reconvention  for  dam- 
ages caused  by  wrongful  attachment 
were  set  up  without  any  question  as 
to  their  propriety,  It  not  appearing 
whether  or  not  plaintiff  and  defend- 
ants were  residents  of  the  same  par- 
Isb). 

6.  Ariz. — World's  VKir  Mln.  Co.  t. 
Powers,  12  Arlx.  28S,  100  P  967. 

Iowa. — Baker  v.  Bennett  Auto  Sup- 
ply Co.,  152  Iowa  563,  132  NW  945; 
Prants  v.  Hanford,  87  Iowa  469,  64 
NW  474;  Tallant  v.  Burlington  Gas- 
light Co.,  36  Iowa  262;  Mcl^en  v. 
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not  be  liad  under  the  eommon  eountB  for  a  breach 
of  an  attachment  bond,  where  the  only  obligation 
assumed  by  defendant  was  a  conditional  one.^ 
[%  1204]    (b>   Action   Iiid«pendeiit  of  Bond. 

Whether  or  not  a  defendant  in  attachment,  after  the 
termination  of  the  attachment  suit,  has  any  remedy 
by  action  independent  of  the  bond  is  a  question 
as  to  which,  except  in  the  case  of  maticiouB 
attachment,  the  authorities  are  not  uniform. 
The  matter  has  been  discussed  in  preoediz^  sec- 
tions." 

[$  1205]  (c)  Motion  before  Oonrt  Passing  Q]K>n 
Original  Cause.  In  Tennessee  defendant  in  attach- 
ment may  at  his  discretion,  where  the  attachment 
has  been  dismissed,  proceed  to  recover  damages 
.by  motion  before  the  court  that  passed  upon  the 
original  cause."  In  Kentucky  the  provisions  of 
the  code  must  be  complied  with  before  the  court 
will  permit  an  attachment  plaintiff  to  resort  to 
the  harsh  and  snrnmary  method  of  enforcing  the 
bond  by  rule.** 

[$  1206]  (d)  Set-Off  or  Oonnterclaim  in  Snbso- 
Quent  Action.  While  it  has  been  held  that,  where 
an  attachment  has  been  dissolved,  the  damages,  if 
capable  of  liquidation,  may  be  set  off  in  a  subse- 
quent action  by  plaintiff  against  defendant  on  the 
same  cause  of  action,'^  ordinarily  the  right  to 
set  up  such  damages  by  way  of  a  counterclaim  or 
set-off  in  a  subsequent  action  does  not  exist,  espe- 
cially when  the  damages  are  incapaUe  of  liqoi* 
dation." 

1%  1207]   (4)  Election  of  Bomodlw  and  Effect 


Thereof."  In  some  states,  on  failure  of  an  atttefa- 
mentf  defendant  may  sue  either  on  the  atta^meiU 
nndertaking  or  for  malicions  attachment.^*  Wfam 
a  party  proseentes  concurrently  an  action  at  lav 
on  the  attachment  bond  against  the  principal  obli^r 
alone  and  motions  in  equity  i^ainst  the  prbeipal 
obligor  and  hb  sureties,  the  court  will,  on  its  own 
motion,  require  him  to  elect  whether  he  will  pro- 
ceed at  law  or  in  equity.^*  If  defendant  in 
taehment  counterclaims  damages  on  the  bond,  a 
recovery  thereon  is  a  bar  to  a  recovery  in  a  anb- 
sequent  suit  of  any  further  damages  for  the  aaou 
cause;**  but  where  judgment  is  rendered  for  at- 
tachment defendant  on  a  counterclaim  for  damages, 
and  the  judgment  orders,  in  addition  to  the  pay- 
ment of  damages,  the  return  of  the  property  or 
the  payment  of  its  value  in  a  designated  sum,  and 
the  damages  are  paid,  but  the  property  is  not  re- 
turned, a  suit  will  lie  on  the  attachment  bond 
for  its  value  as  fixed  by  the  judg^ent.'^  Where 
two  attachments  are  levied  on  the  same  property, 
and  defendant  reconvenes  in  respect  to  thei  second 
and  recovers  damages,  this  does  not  operate  as  a 
bar  to  an  action  by  him  against  the  prior  attach- 
ing creditor  for  wrongful  attachment.** 

[$  1208]  b.  Oonditions  Precedent  to  Enforce- 
ment of  UablUty— (1)  Demand."  Under  the  stat- 
utes of  some  states  a  demand  upon  attaching  plain- 
tiff for  payment  of  the  damages  suffered  by  rea- 
son of  a  wrongful  attachment  is  a  condition  prece- 
dent to  the  institution  of  an  action  on  the  at- 
tachment bond  for  such  danugei;"*  but,  in  the  ab- 


Hall,  26  Iowa  297;  Abbott  v.  Whipple, 
i  Greene  320, 

Mo. — State  v.  Goodhue,  74  Mo.  A. 
162. 

Nebr. — Storz  v.  Flnklestein,  48 
Nebr.  27.  66  NW  1020.  80  LRA  «44. 

Nev. — Jakslch  v.  Guiatl,  S6  Nev. 
104,  184  P  452.  _ 

N.  T.— Day  v.  Bach.  87  N,  Y.  6«; 
Sprague  v.  FaraonB,  18  I>alr  6B*. 

N.  C. — Mahonejr  v.  Tyler,  1S«  N.  C 
40.  48  SE  549.  „^  ^ 

Oh. — ^Wlthan  V.  Hubbell,  4  Oh,  Dec. 
(Reprint)  75,  ClevLRec  1. 

Or.— Mitchell  v.  Silver  Lake  Irf>«ce. 
29  Or.  294,  45  P  79S. 

"The  bond  which  the  Statute  re- 

?ulreB  Is  to  provide  asainst  wrona- 
ully  suing:  out  the  attachment  which 
does  not  embrace  the  Idea  of  malice, 
except  ao  far  as  ft  may  have  a  ten- 
dency to  aggravate  the  wrong  of 
causing  loss  to  another,  by  having  his 
property  seised  without  probable 
cause."  KIrkham  v.  Coe,  48  N.  C 
423  429. 

[a]  Til*  remedy  for  danuffe* 
oanaed  by  wromrfnl  attaohment  Is  an 

action  on  the  bond.  World's  Fair 
Min.  Co.  V.  Powers,  12  Ariz.  286,  100 
I*  957. 

[b]  AfUr  a  verdict  on  the  meilta 
In  favor  of  defwdant  in  an  attach- 
ment suit,  he  is  entitled  to  bring  an 
action  on  the  attachment  bond,  al- 
though he  flled  no  plea  in  abatement 
in  the  first  suit  State  v.  Goodhue, 
74  Mo.  A.  162. 

[cl  Bven  if  the  d«bt  n*d  on  !• 
da*  an  attaching  creditor,  he  ts  lia- 
ble on  his  bond.  If  the  writ  is  wrong- 
fully sued  out.  Baker  v.  Bennett 
Auto  Supply  Co.,  152  Iowa  563,  132 
NW  945. 

[d]    Such  an  aotloii  1>  rvrardsd  am 

*x  oontractn. — State  v.  U.  S.  Fidelity, 
etc.,  Co..  135  Mo.  A.  160.  115  SW  1081. 

7.  Gallup  V.  Thomas  B.  Jeftery 
Co.,  8G  Conn.  308.  85  A  374. 

8.  See  supra  gg  1166-1174. 

[a]  Case,  aad  not  trespMs,  Is  the 
proper  form  of  action  for  maliciously 
suing  out  an  attachment  and  caus- 
ing It  to  be  levied  on  the  property  of 


another.  Shaver  v.  White,  9  Munf. 
(20  Va.)  110,  8  AmD  730. 

[b]  Seplevla  will  lie  in  case  of  a 
wron^ul  attachment.  Upp  v.  Neuh- 
ring,  127  Iowa  711,  104  NW  850. 

e.  See  Macheca  v.  Panesl.  4  Lea 
(Tenn.)  644. 

[a]  Vh*  notion  Is  aa  lnd*p*nd*nt 
•nit  and  Is  a  substitute  for  an  ac- 
tion at  law  upon  the  attachment 
bond.  The  proceedings  under  it  are 
distinct  from  the  original  cause,  al- 
though growing  out  of  It.  Macheca 
V.  Panesl,  4  Lea  (Tenn.)  544. 

[b]  Bmval  •falBst  adsaialstrator. 
~-In  a  motion  for  damages  on  an  at- 
tachment bond  It  Is  not  essential  that 
there  shall  be  a  revival  against  the 
administrator  of  a  surety  who  has 
died  pending  the  proceedings.  The 
proceedings  can  be  dismissed  as  to 
any  surety  or  allowed  to  abate  as  to 
the  estate  of  one  dying.  Powers- 
Taylor  Drug  Co.  V.  Wafford,  (Tenn, 
Ch,  A.)  53  SW  243. 

10.  Kerty  v.  Miles,  6  Ky.  Op.  609. 

11.  Plunkett  V.  Sauer.  12  WklyNC 
(Pa.)  362  (so  holding  under  a  statute 
requiring   a   bond    conditioned  that 

Plaintiff  shall  pay  damages  If  he 
ail  to  prosecute  his  action  with 
effect  and  recover  judgment  against 
defendant). 

18.  Drake  v.  Avanslnl,  SO  Colo. 
104.  36  P  846  (holding  that,  where  a 
person  to  whom  a  claim  was  assigned 
dismissed  a  suit  aided  by  attachment 
begun  by  him  and  reassigned  the 
claim  to  the  original  hcdder,  who 
sued  thereon,  defendant  could  not 
counterclaim  damages  caused  by  the 
attachment  In  the  former  salt  on  the 
attachment  bond  therein  riven  for 
the  reasons  (1)  that  plalntlli  was  not 
a  party  to  that  Instrument,  and  (2) 
that,  if  he  could  be  held  liable  for 
a  portion  of  such  damages  by  reason 
of  being  a  party  in  Interest  in  the 
action,  such  liability  would  be  a 
Joint  one  and  not  available  as  a 
counterclaim  in  an  action  brought  by 
him  to  recover  an  Individual  indebt- 
edness):  Ashland  County  v.  Stahl,  48 
Wis.  693,  4  NW  762   (holding  that 


damages  for  a  wrongful  attachment 
which  was  sued  out  without  malice 
and  afterward  discontinued  could  not 
be  set  up  as  a  counterclaim  by  the 
debtor  In  a  subsequent  action  brought 
against  him  by  the  attaching  cm- 
itor,  defendant's  remedy  being  to  ob- 
tain an  assessment  of  damages  in  the 
original  action  and  the  rendition  of 
judgment  thereon  and  the  issue  of  an 
execution  on  the  Judgment  or  an  ac- 
tion on  plalntlflTs  undertakinc  for  th* 
recovery  of  the  judermsnt). 

[a]  Zm  wa  aotloB  oa  f  aooovat*  an 
attachment  bond  given  by  plalntitri 
wtth  sureties  la  a  former  action  en 
the  same  account,  conditioned  to  pay 
costs  and  damages  If  Judgment 
should  be  rendered  for  defendants, 
or,  if  the  attachment  should  be  dls* 
solved,  cannot  be  set  up  as  a  coon* 
terclalm.  Schuster  v.  ThompMKii  6 
Dak.  10,  60  NW  126. 

13.  a*ctl«a  of  Osfmeaa*  ta 
which  of  several  bMUta  h*  vrtU  mw  m 
see  supra  i  1192. 

Beoovary  agalaat  oaa  p*»Bo»  UtfA* 
as  bar  to  acttoa  affaliwt  aaolbsr  set 
supra  8  1196. 

14.  Vesper  v.  Crane  Co..  1S5  CaL 
86,  130  P  876,  LRA19I5A  541. 

16.  Kendrick  v.  Mobs,  104  Tens. 
376.  68  SW  127. 

[a]  Petition  In  oa*  action  defs^ 
tlvs. — Where  an  attachment  defend- 
ant brings  an  action  on  the  bond  and 
also  an  action  against  the  credlter 
and  the  ofDcer  who  seised  tha  vmt- 
erty,  he  cannot  b*  required  to  elect 
as  to  which  action  he  will  prosecnia 
where  the  petition  in  the  latter  ac- 
tion fails  to  state  a  cause  of  action. 
Jones  V.  Bryant  10  KyL  545. 

16.    Davis  V.  Mllburn,  4  Iowa  244. 

IT.  Morrison  v.  Springfield  Engine, 
etc..  Co^  84  Iowa  637.  51  NW  183. 

18.  Torrey  v.  Schneider,  74  Tet 
116,  11  SW  1068. 

19.  BenuuLd  as  a  oondMon 

dent  to  aotloa  feaeraUy  see  Actfons 
gS  74-83. 

BO.  Morgan  v.  Mensiesi.  60  Csl 
841:  Pinney  t.  Hershfleld.  i  ll«iLt, 

a«7. 


For  latw  esssSi  darCbq^BMrtB  and  eluwcw  In  the  law  see  cumulative  Annotations,  same  title,  mfe  and  note  nmnbcr. 
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senee  of  any  Btatntory  requirement  of  a  demand, 
it  has  been  held  not  necessary.'^ 

[(  1209]  (2)  Notioe."  It  has  been  held  that,  in 
proceedings  to  collect  on  an  attachment  bond, 
whether  by  rule  or  by  aetion,  notice  of  the  pro- 
eeedingB  is  necessary;"  but  service  on  plaintifE  of 
a  notice  of  the  order  vacating  the  attachment  has 
been  held  not  to  be  a  condition  precedent  to  the 
maintenance  of  a  suit  on  the  attachment  bond.'' 

[f  1210]  (3)  Aflseoment  of  DamagM  in  Main 
Action.  Even  though  the  statute  authorises  the  as- 
sesunent  of  damages  in  the  main  action  on  the  dis- 
solution of  the  attachment,''  it  is  not  a  eondition 
precedent  to  the  right  to  bring  enit  on  the  bmid 
that  damages  should  be  so  assessed.'' 

1211]  (4)  JadKKOiit  against  AttactamMit 
FlaiatiUr  in  ^idependent  Action.  Whether  or  not 
a  judgment  against  plaintiff  in  attachment  is  a  con- 
dition precedent  to  an  action  upon  the  bond  de- 
pends upon  the  condition  of  the  particular  bond 
in  question.  U  the  bond  is  conditioned  to  pay  snch 
damages  as  may  be  sustained  or  caused  by  the 
wroi^ul  attachment,  it  is  not  necessary  that  an 
independent  action  against  attachment  plaintiff 
should  be  first  brought  before  suing  on  the  bond;" 
but,  if  the  bond  is  conditioned  to  pay  such  dam- 
i^es  as  may  be  awarded  or  recovered  in  any  suit 
Inron^t  against  attachment  plaintiff,  such  suit  is 
a  eondition  precedent  to  any  Uafaility  on  the  bond.'* 
Where  the  hond  is  conditioned  to  pay  snch  dam- 
SfM  M  are  awarded  i^ainst  plaintiff,  a  preliminary 
aetion  against  plaintiff  in  attachment  has  been 
eonsideied  necessary  before  an  aetion  can  be  broiwht 
on  the  bond,"  although  the  contrary  view  has  uso 
been  asserted.'** 

Where  cause  of  action  assigned  after  bond  given. 
Where,  after  the  giving  of  an  undertaking  by  plain- 
tiff in  attachment,  the  cause  of  action  is  assigned, 
and  the  assignee  substituted  as  plaintiff,  it  is  not 
necessary  that  defradant,  before  prooeeding  against 


the  surety  on  the  undertaking  for  the  costs,  attempt 
to  collect  them  from  original  plaintiff,  tue  assignee 
having,  by  his  substitution  as  plaintiff,  become  pri- 
marily liable  therefor.'^ 

[i  1212]  (5)  Obtaining  Possession  of  Bond. 
Where  a  right  of  action  has  accrued  on  an  attach- 
ment bond,  attachment  defendant  need  not  ask  leave 
of  the  court  to  claim  possession  of  the  undertaking 
or  require  the  clerk  with  whom  the  undertaking  is 
filed  in  accordance  with  the  statute  to  deliver  it  to 
him  "  before  he  can  commence  an  action  thereon. 

1213]  (6)  Payment  of  Damages  Caused  by 
Attachment.  It  is  usually  held  that,  where  the 
damages  claimed  are  for  amounts  which  defendant 
in  attachment  must  pay  out  by  reason  of  the  at- 
tachment, it  is  not  necessary  that  he  should  have 
actually  paid  out  such  amounts  before  bringing  an 
action  on  the  bond,  but  the  fact  that  he  has  be- 
come liable  therefor  is  sufficient.'* 

1214]  <7)  ExhauBtiug  Indemnity.  An  owner 
of  property  converted  in  attachment  proceedings  is 
not  bound  to  exhaust  his  remedy  by  indemnifica- 
tion from  third  parties  before  suing  on  the  bond 
given  to  indemnify  him.'" 

[$  1215]  c.  Time  for  Bringing  Action"— (1) 
Premature  Action.  Where  an  attachment  has  been 
vacated  prior  to  the  institntion  of  an  aetion  for 
damages  for  a  seizure  of  propefty  thereunder,  such 
action  cannot  be  considered  aa  having  been  pre- 
maturely brought  because,  after  it  was  commenced, 
the  order  vacating  the  attachment  is  vacated,  the 
latter  order  being  in  turn  vacated  by  a  subsequent 
order." 

[$  1216]  (2)  Umltstions.  An  action  for  wrong- 
ful attachment  must,  of  course,  be  brought  within 
the  time  allowed  by  the  statute  of  limitations." 

The  statute  begins  to  ran  from  the  time  when  the 
cause  of  action  accrues."  Accordingly,  where  the 
cause  of  action  on  the  bond  is  deemed  to  acerae  at 
the  time  of  the  seizure  of  the  property,  the  statute 


SI.  BpBtein  V.  U.  S.  Fidelity,  etc., 
Co..  29  iflac.  295.  M  NTS  527  &ev  88 
HIM.  440.  58  NTS  1136];  Settle 
Crockery  Co.  v.  Hale;^  «  Waah.  80«, 
33  P  650,  M  AmSR  16e. 

ral  Samaad  for  pcooMda  of  Ml*. 
—Where  goods  held  ny  an  avent  and 
mixed  with  his  own  are  attached  by 
the  agent's  creditors,  who  know  that 
part  are  «o  held,  and  whose  debt 
was  not  created  on  a  belief  that  they 
were  owned  by  the  agent,  the  owners 
may  maintain  conversion,  although 
after  the  attachment  they  refused  to 
designate  their  share  or  demand  the 
proceeds  of  the  sale  thereof.  Barnes 
V.  Darby.  18  Tex.  Civ.  A.  488.  44  SW 
1029. 

rb]  mutlw  ftttaobing  party  In  de- 
imatt, — To  recover  damages  for  the 
hire  of  slaves  seized  by  attachment 
It  was  not  necessary  to  put  the  at- 
taching party  in  default  But,  where 
an  attacnment  was  levied  on  slaves, 
and  with  the  debtor's  consent  they 
remained  In  the  hands  of  attachment 
plaintiff.  In  order  to  enable  the  for- 
mer to  recover  their  value,  the  latter 
must  be  put  In  default  otherwise  than 
by  the  Institution  of  suit  Cox  v. 
Robinson,  2  Rob.  (La.)  SIS. 

32.  VotiM  as  a  ooiUUtiOB  to  action 
generally  see  Actions  |  73. 

as.  ^Thompson  v.  Arnett,  64  SW 
735,  23  KyL  1082. 

34.  EZpsteln  V.  U.  3.  Fidelity,  etc., 
Co..  29  Misc.  295.  60  NTS  527  trev 
28  UIsc.  440.  58  NTS  1135]  (where 
It  was  said  that  orders  take  effect  as 
of  the  time  when  they  are  made  and 
entered).  . 

as.    M  aapra  I  1199. 


Se.  Boatwrtght  V.  Stewart.  17  Ark. 
814.  . 

37.  Ala. — Hemdon  T.  Forney,  4 
Ala.  243. 

Oh. — Bruce  v.  Coleman,  1  Bandy 
515,  12  Oh.  Dec  (Reprint)  SS6. 

Pa.— Hlbbs  V.  Blair,  14  Pa.  418. 

Tenn. — Jennings  v.  Jotner.  1  Coldw. 
644;  Smith  v.  Bakln.  2  Sneed  456. 

Va. — Offterdlnger  v.  Ford,  92  Va, 
636.  24  BE  246;  Dickinson  v.  McOaw, 
4  Rand.  (26  Va.)  158. 

Wash. — Seattle  Crockery  Co.  v. 
Haley.  6  Wash.  302.  8S  P  660,  36  Am 
SR  156. 

W.  Va. — Totten  t.  Henry,  4S  W.  Va. 

232,  S3  SE  119. 

SB.  Sterling  City  Gold,  etc.,  MIn. 
Co.  V.  Hughes,  3  Colo.  229;  Sterling 
City  Oold,  etc.,  Mln.,  etc..  Co.  v.  Cock, 
2  Goto.  24:  Sledge  v.  Lee,  19  Oa.  411 
(decided  under  a  statute  containing 
the  clause  "which  may  be  recovered,'' 
etc..  which  has  been  omitted  from 
later  statutes  In  regard  to  such 
bonds) ;  Holcomb  T.  Foxworth,  34 
Miss,  265  (decided  under  a  statute 
containing  the  clause  "In  any  suit 
or  suits  which  may  be  hereafter 
brought,  for  wrongfully  Buing  out 
the  attachment"  which  has  been 
omitted  from  later  statutes). 

[a1  If  the  hond  goes  beyoad  the 
re«alreniente  of  the  statute  and  Is  In 
effect  of  the  character  mentioned  In 
the  text,  the  rule  of  the  text  applies. 
Smith  V,  EJakIn,  2  Sneed  (Tenn.) 
456. 

8S.  Wilson  T.  Tsom,  S  til.  A.  246; 
McLuckle  v.  Williams,  68  Md.  262. 
12  A  1;  Offterdinger  v.  Ford.  92  Va. 
686,  24  SBl  246. 


M.  Churohill-T.  Abraham.  22  111. 
456;  Pkeker  t.  Phlllipa,  88  111.  A. 
120. 

81.  Brown  v.  TIdnek.  14  S.  D.  248, 
85  NW  ISB.  88  AmSR  764. 

89.  Bruce  y.  Coleman,  1  Handy 
616,  12  Oh.  Deo.  (Reprint)  266. 

88.  Freeman  v.  Toung.  26  N.  T. 
Super.  666. 

fa]    The  bond  may  be  prodnoed  oa 
the  trial  of  the  action.  Freeman 
Toung,  28  N.  T.  Super.  666. 

34.  Metcalf  v.  Toung.  43  Ala.  643; 
State  V.  Watts.  3  Mo.  A.  568;  Marks 
T.  Massachusetts  Bonding,  etc.,  Co., 
117  NTS  1019. 

[a]  Oonsael  (eee  cannot  be  recov- 
ered until  they  have  actually  been 
paid.  Elder  v.  Kutner.  97  Cal.  490, 
32  P  563. 

38.    State  v.  Dodd,  4  Ha  A.  598. 

36.  Aooroal  of  right  of  aetion  sea 
supra  ES  1181-1183. 

37.  Epstein  v.  U.  S.  Fidelity,  etc., 
Co..  29  Misc.  295,  60  NTS  527  [rev  28 
Misc.  440.  58  NTS  1185]. 

38.  Woods  v.  Huffman,  84  fex.  98 
(holding  that  an  action  for  wrongful 
attachment  is  barred  by  the  two 
years"  statute  of  Itmltationa). 

[a]  Action  regarded  as  ex  con- 
traotn.— Where  a  seauestratlon  bond 
Is  set  forth  in  the  petition,  the  action 
for  damages  will  be  considered  as  ex 
contractu  and  not  barred  by  the  pre- 
scription of  one  year,  although  dam- 
ages are  demanded  In  the  petition 
for  a  larger  amount  than  the  pen- 
alty expressed  In  the  bond.  Biggs  v. 
lyAquln.  13  La.  Ann.  21. 

88.  Aeonal  of  ilgftt  of  aotloa  aee 
supra  Si  1181-1188. 
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zuiis  from  that  time,***  while  if  the  ris^ht  to  proceed 
either  on  or  independently  of  the  atUehment  bond 
does  not  aecme  until  the  dissolntion  of  the  attach- 
mentf  or  until  the  final  determination  of  the  main 
aetioni  the  statute  will  not  eommenee  to  run  until 
the  happening  of  flncb  erent.'^ 

i%  1217}  d.  JMwBM^^H)  Jxt  OawnL  It  is 
a  sufficient  defense  to  an  action  on  an  attachment 
bond  that  the  bond  is  void,^  that  action  thereon  is 
premature;**  that  title  to  the  property  attached 
passed  from  attachment  defendant  before  the  levy;*' 
or  that  plaintiff  in  attachment  recovered  final  judg- 
ment in  the  attachment  proceedinga  aa  distinguished 
from  the  main  action;**  and  where  defendant  in  an 
attachment  claims  damans  fat  the  illegal  issuing  of 
the  writ,  one  item  of  which  is  the  alleged  sacrifice  of 
his  goods  seized  and  sold  thereunder,  and  it  appears 
that  the  low  appraisement  of  the  goods  was  procured 
by  his  own  contrivance,  and  he  was  himself  the  pur- 
chaser of  the  goods  at  the  sheriff's  sale  through  a 
person  interposed,  and  also  concealed  a  part  of  the 
goods  while  under  seizure  which  in  consequence  were 
not  included  in  the  sale,  he  cannot  recover.*^  On  the 
other  hand,  it  has  been  held  not  a  defense  that  other 


penoDs  than  {)kintiff  proenred  the  undertaking  to 
be  executed  without  his  privity;**  that  tiie  uiula- 
taking  was  not  signed  by  attaehment  plaintiff  u 
pnneq>al;**  that  attached  property  which  had  been 
ti^en  from  defendant  and  had  not  been  r^evied  or 
returned  to  him  brought  its  fair  value  whoi  idd 
under  an  order  of  the  court,  and  that  the  proeeadt 
of  its  sale  had  been  applied  to  the  parent  of  de- 
fendant's debt;**  that  the  order  vacating  attaeh- 
ment was  dol^  appealed  fnnn«  and  that  the  appeal 
still  remains  in  full  force  and  undetermined,  it  not 
being  further  alleged .  that  a  stay  of  proeeedii^ 
had  been  ordered,  or  such  other  facts  and  eirenm- 
stances  in  connection  with  it  as  legally  aeeoraplished 
that  result  that  there  was  a  chattel  mortgage  oo 
the  property or  that  a  motion  to  dissolve  an  at- 
taehment was  overruled,  where  the  motion  was  made 
under  a  statute  authorising  a  motion  to  disehaige 
for  insnfBciency  of  statement  of  cause  or  any  othei 
cause  making  it  apparent  of  record  that  the  attaeh- 
ment should  not  have  been  issued,  or  should  not 
have  been  levied  on  a  part  or  all  of  the  pn^>erty 
seized."  Neither  is  it  a  defense  to  an  action  on 
ihd  bond  that  plaintiff  misrepresented  the  legal 


40.  Jordan  t.  Meyer,  90  Tex.  644. 
S9  8W  1081. 

[a]  atatu*  naalac  f»m  ttM  q( 
••uw*  or  lale.  A  statute  of  limita- 
tions begins  to  run  asalnst  an  action 
for  wrongful  attachment  from  the 
time  of  attachment,  or  at  any  rata 
from  the  time  the  property  was  sold 
In  the  attachment  suit,  and  not  from 
the  time  Of  final  Judgment  In  said 
suit  against  plaintiff.  Smyth  v.  Pet- 
ers Shoe  Co.,  Ill  Iowa  388,  82  NW 
898.  See  also  Oarrett  v.  Blcklln.  79 
Iowa  115,  42  NW  821. 

41.  Baker  v.  Skinner,  83  Kan.  83, 
64  P  981  (holding  that  an  action  to 
recover  damages  on  an  attachment 
bond  should  be  commenced  within 
Ave  years  of  the  final  determination 
of  the  district  court  that  th»  order 
was  wrongfully  obtained). 

48.  Orostt  c*f  eHBOMl 
Discharge  of  sureties  on  bond  see 

supra  I  1194. 
Elffect  of  discharge  of  attaehment  by 

giving  of  bond  by  defendant  see 

supra  I  1177. 
Recovery  against  one  person  liable  as 

bar  to  action  against  another  «ee 

supra  I  1195. 
Simultaneous  Issue  and  levy  of  valid 

writ  of  sequestration  see  supra  I 

1176. 

Waiver  by  or  estoppel  of  attachment 
defendant  see  supra  S  1186. 

49.  Benedict  v.  Bray,  2  Cal.  251, 
SO  AmD  332. 

44.  Guthrie  v.  Fisher,  2  Ida. 
(Hash.)  Ill,  «  P  111. 

4B.    Vlele  v.  Bdwards,  4  KyL  903. 

4e.  Waring  v.  Fletcher,  152  Ind. 
620,  62  NE  203.  See  also  Trentman 
V.  Wiley,  85  Ind.  33;  Noll©  v.  Thomp- 
son. 3  lietc.  <Ky.)  121;  Mitchell  v. 
Mattlngly.  1  Mete.  (Ky.)  237;  Cran- 
dall  V.  Rlckley.  25  Minn.  119;  Eck- 
man  Hammond,  27  Nebr.  611,  43 
NW  897. 

"In  this  State  the  grounds  for  at- 
tachments set  forth  In  the  affidavit 
In  attachment  are  not,  as  In  some 
states,  thereby  established  or  taken 
as  conclusive  against  the  attach- 
ment defendant;  but  the  same  may 
be  put  In  issue,  and  to  sustain  the 
attachment  proceedings,  the  plaintiff 
must  establish  one  or  more  of  the 
grounds  for  attachment  set  out  In 
the  affidavit  by  a  preponderance  of 
the  evidence.  McGiiIrk  v.  Cum- 
mlngs,  54  Ind.  246:  Exoelslor  Pork 
Co.  V.  Lukena,  38  Ind.  43R:  Foster  v. 
Dryfue,  IG  Ind.  15R.  Under  this 
rule.  If  the  plaintiff  fails  to  susUln 
hla  proceedings  In  attachment,  al- 
though he  may  recover  Judgment  in 


Uie  main  action,  he  Is  concluded 
ftvm  saylny  that  the  proceedings  In 
attachment  were  not  wrongful  and 
oppressive;  and,  on  the  other  hand. 
If  he  recovers  judgment  upon  the 
proceedings  in  attachment,  as  well  as 
In  the  main  action,  the  defendant  Is 
concluded  thereby.  In  the  case  flrsl 
stated  the  effect  of  the  Judgment  la 
that  the  proceedings  In  attachment 
were  rightful,  and  In  the  second  case 
that  they  were  wrongful  and  op- 
pressive; and  In  each  case  the  par- 
ties therein  are  conclusively  bound 
thereby  so  long  as  the  same  remains 
In  force.  Boatwright  v.  Stewart,  37 
Ark.  614;  Treqtman  v.  Wiley,  85  Ind. 
S3,  35;  Nolle  v.  Thompson,  8  Mete. 
(Ky.)  121;  Mitchell  v.  Mattlngly,  1 
Mete.  (Ky.)  237;  Plxley  v.  Reed,  26 
Minn.  60,  1  NW  800:  Crandall  v. 
Rldiley,  26  Minn.  119.  No  action  can 
be  sustained  on  an  undertaking  In 
attachment  In  this  State,  therefore. 
If  final  Judgment  Is  rendered  In 
favor  of  the  plaintiff  on  the  pro- 
ceedings In  attachment.  Tucker  v. 
Adams.  62  Ala.  264;  Boatwrl^t  v. 
Stewart,  supra;  Trentman  v.  Wiley, 
supra;  Hoshaw  v.  Hoshaw,  8  Blacln. 
(Ind.)  258;  Nolle  v.  Thompson,  supra; 
Mitchell  V.  Mattlngly,  supra;  Plxley 
V.  Reed,  supra;  Crandall  v.  Rlckley, 
supra;  Eckman  v.  H!ammoni,27  Nebr. 
611,  43  NW  S97;  Kramer  v.  Thomson- 
Houston  Electric  Light  Co.,  96  N.  C. 
277;  Sloan  v.  Mccracken,  7  '  Lea 
(Tenn.)  620."  ■  Waring  v.  Fletcher, 
152  Ind.  620.  626,  52  NE  203. 

[a]  Judgment  without  serrloe  or 
appesrsnee. — It  Is  no  defense  that 

Jlalntlff  In  attachment  recovered 
udgment  in  the  attachment  suit 
where  such  Judgment  was  xecovered 
without  service  or  appearance.  Bliss 
V.  Heasty,  61  IJI.  ^38. 

[b]  Juagwent  agaliuit  oodefeBd- 
ant, — Where  an  attachment  ault 
against  two  defendants  Is  dismissed 
as  to  one  of  them,  a  Judgment  against 
the  other  cannot  prevent  the  one 
from  claiming  damages  caused  by 
the  attachment.  Dean  v.  Stephenson, 
61  Miss.  175. 

[c]  The  fact  that  the  attMhmeitt 
Uen  was  neived  In  the  Jadgneitt  lien 
and  the  property  attached  was  sold 
under  execution  upon'  the  Judgment 
does  not  relieve  the  principal  and 
sureties  on  the  bond  frorfi  liability 
upon  the  attachment  bond,  where  the 
attachment.  Judgment,  and  sale  were 
all  Improper.  Jaknlch  v.  QUlstl.  30 
Nev.  104.  134  P  452. 

[d]  A  Judcnant  wliloh  la  after- 
ward  reremd  ou  appeal  Is  not  a 


defense  within  this  rule.   Bennett  v. 
Brown.  SO  N.  Y.  99. 

47.  Tale  t.  Bouth,  38  La.  Ann. 

894. 

48.  Coleman  t.  Bean,  14  AbbPr 
(N.  Y.)  88  [aff  1  Abb.  Deo.  394,  3 
Keyes  94.  32  HowPr  870]. 

4e.  Mcintosh  V.  Hurst,  S  HonL 
287,  12  P  647  (it  not  being  necessvy 
in  this  state  for  plaintiff  In  attach- 
ment to  sign  as  principal). 

so.  Hundley  v.  Chadick,  IM  Ala. 
575,  19  S  845, 

Bl.  Ferber  v.  Smith,  3  SUv.  Sup- 
69,  6  NYS  44»:  Powell  v.  Bursky,  »» 
Misc.  533,  80  NYS  480. 

B3.  Hartmann  v.  Hoffman,  65  App. 
Div.  443,  72  NYS  982  (where  It  was 
aald  that  until  default  under  the 
mortgage,  attachment  defendant  was 
entltlea  to  posseaslon  of  the  property, 
and  such  possession  and  title  were 
sufficient  to  support  the  action).  See 
also  Union  Mercantile  Co.  v.  Chand- 
ler. 90  Iowa  650.  67  NY  695  (hotdlng 
that  It  was  no  defense  that  the  at- 
tachment was  void  because  levied  on 
mortgaged  property);  Smith  v.  Mor- 
gan. CTex.  Civ.  A.)  56  SW  960  (hold- 
ing uiat,  where  plaintiff  attadwd 
property  of  defendant,  who  denied 
the  existence  of  the  debt  sued  on, 
and  pleaded  In  reconvention  wrong- 
ful   eelxure  and   conversion  of  tbe 

{•roperty,  to  which  plaintiff  replied, 
n  a  supplemental  petition,  that  the 
property  was  mortgaged  to  third  par- 
ties at  the  time  of  its  selsure.  and 
that  debts  and  Judgments  Into  which 
they  merged  had  been  assigned  to 
him,  and  asked  tliat  he  be  subrogated 
to  their  rights.  It  was  not  error  to 
sustain  defendant's  exceptions  to 
such  supplemental  petition,  and  to 
exclude  evidence  showing  the  truth 
of  plalntJfTs  aHegatlons,  as  the  acts 
of  plaintiff  being  a  tort,  and  he  hav- 
ing possession  of  the  property  under 
the  attachment,  subrogation  not  be- 
ing necessary  to  protect  his  title,  the 
assignment  to  plaintiff  could  net  be 
pleaded  tn-'aet-off  or  iii  mitigation  of 
defendant's  a6tlon  for  tort). 

68.  Beach  v.  WUlIamB,  <I(nra.)  t% 
NW  393. 

fal  Judgment  on  orvrmlimc  su»* 
tloa  to  dissolve. — Where  the  motloa 
Is  overruled,  Judgment  is  merely  tB 
the  effect  that  It  is  not  apparent  of 
record  that  the  attachment  shoald 
not  have  been  Issued  or  should  not 
have  been  levied  on  the  uroperty 
sought  to  be  released  by  the  mott<ffi. 
and  the  debtor  may  In  another  pnr> 
ceeding  InsLst  that  the  property 
should   not  have  been   taken  under 


Ftor  latsv  mmm,  a«TSlepiiMBta  and  olMBffM  In  the  law  see  cumulative  AnnoUtlons,  same  title,  »^  and  note  muabw. 
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effect  of  the  bond  ;°*  nor,  in  ftb  aetum  on  an  under- 
taking in  attachment,  is  it  a  defenae  as  to  damages 
ariBing  from  proceedings  in  ganuBhinent  that  there 
w&a  personal  property  attached  more  than  soffieient 
to  pay  the  debt,  interest,  and  costs.^   Wheie  the 
aetion  is  based  upon  a  conversion  of  attached  prop- 
erty vrongfully  sold,  it  is  no  defense  that  the 
sheriff  is  also  liable  for  suffering  tlie  conversion.** 
Where  an  attachment  was  issued  against  certain 
nonresidents,  and  was  thereafter  vacated,  and  an 
appeal  from  the  order  vacating  the  attachment  was 
abandoned,  and  thereafter  local  attorneys,  assignees 
ot  tlie  rights  of  the  nonresidents,  sued  the  surety 
on  tbe  undertaking  in  attachment  to  recover  for 
their  services  to  their  clients,  it  was  held  that  the 
surety  could  not  set  up  as  a  separate  defense  that 
foreign  attorneys  of  plaintiff  in  attachment  were  so 
negWgtTiX  in  failing  to  serve  the  summons  on  the 
nonresidents  that  the  attachment  was  vacated,  or 
allege  that  the  appeal  from  the  order  vacating  the 
attachment  was  still  pending,  where  there  was  no 
allegation  of  a  stay  of  such  proceedings.'^^  Where 
plaintiff  owed  defendant  rent  on  a  building  occu- 
pied as  a  hotel  and  defendant  sued  him  therefor, 
brought  attachment,  took  possession  of  the  person- 
alty, and  ejected  plaintiff,  and  the  attachment  was 
dissolved,  in  an  action  for  damages  evidence  that 
plaintiff  was  illegally  selling  liquor  of  which  defend- 
ant knew  before  he  demanded  rent,  bnt  of  which  he 
made  no  complaint,  was  properly  excluded."* 

1218]  (2)  Tnitb  of  Matters  Stated  in  Ai&- 
davit.  Where  the  issue  as  to  the  rightfulness  of  an 
attachment  has  been  decided  in  the  main  action 
adversely  to  plaintiff  in  attachment,  he  cannot,  when 
made  a  defendant  in  an  action  on  the  attachment 
bond,  set  ap  as  a  defense  that  the  matters  stated  in 
the  affidavit  were  true,  or  that  the  proceedings  in 
attachment  were  not  wrongful;"  but  where  an  ao- 


tfae  attachment,  and  recover  If  he 
shows  by  preponderance  of  evidence 
that  biB  claim  is  well  founded.  Cox 
V.    Allen,     91    Iowa    462,    69  NW 

335. 

Si.  Lett  V.  Porter.  97  Ark.  97.  183 
8W  180 

S6.    Uhiig  V.  SInex.  S2  Ind.  493. 
06.    Abernathy  V.  Meyer-BrldgeB, 
etc..  Co..  103  SW  S4S.  SI  KjL  807. 

87.  Powell  T.  Bursky,  89  Mlac. 
E33,  80  NTS  480. 

S8.  Wellington  v.  Spencer,  87  Okl. 
4fil.  132  P  67&,  46  I.RAN3  469. 

W.  Kennedy  v.  Meacham,  18  Fed. 
812;  Waring  v.  Fletcher.  152  Ind.  620, 
52  NE  203;  Hayden  v.  Sample.  10 
Uo.  215.  Contra  Sloan  v.  I^ngert,  6 
Waah.  26.  32  P  1016. 

[a]  Tb*  MaaoB  of  the  ml*  Is  that 
If  this  could  be  done  defendants  in 
the  action  on  the  bond  could  show 
that  the  court  had  committed  an  er- 
ror, either  In  law  or  fact,  in  the  for- 
mer suit,  and  that  plaintiffs  therein 
should  have  recovered  a  judgment. 
Hayden  v.  Sample,  10  Uo.  2l&. 

rb]  AppllcatloB  of  nde^Whlle 
the  admiaslon  by  defendant  of  the 
truth  of  the  groands  for  an  attach- 
ment, made  both  In  his  answer  and 
upon  the  trial  of  the  attachment, 
vould  have  been  admissible  to  eatop 
him  from  contesting  an  attachment 
subsequently  Issued  In  favor  of  an- 
other creditor  on  the  same  grounds, 
pet  after  the  second  attachment  has 
>een  discharged  such  admission  will 
lot  of  Itself  defeat  an  action  on  the 
lond  executed  for  that  attachment. 
Zarse  V.  Baxter,  108  Ky.  127,  &5  SW 
198.  21  KyL  1693. 

•a  Stewart  v.  Cole,  46  Ala.  646 
[holding  that  defendant  most  be  pre- 
lared  to  show  In  his  defense  that  one 
yt  the   causes  for  attachment  re* 


aulred  by  statute  existed  at  the  time 
le  attachment  Issued), 
n.   AAmlirtoa  of  asftatont  Iv  at- 
tMluaent  as  to  ownesahte  sea  Ferber 
V.  Smith,  S  SUv.  Sop.  fiST  «  NTS  446 
tnfra  fl  1216. 

68.  Vincent  v.  McNamara.  70  Conn, 
382,  39  A  444.  See  also  Murray  v. 
Loveloy,  17  F.  Cae.  No.  9.963,  2  Cliff. 
191,  26  L.  R.  423  [aff  8  Wall.  1,  18 
L.  ed.  129]. 

63.  Decatur  First  Nat.  Bank  t. 
Houts,  85  Tex.  69,  19  SW  1080,  See 
also  Lott  T.  Porter.  97  Ark.  97,  ISS 
SW  180. 

64.  Walker  v.  Fetzer,  62  Ark.  135, 
84  SW  536. 

66.  Donnell  v.  Jones,  17  Ala.  689, 
52  AmD  194. 

66.  Watson  v.  Kennedy,  8  La.  Ann. 
280  (holding  that  the  right  to  set 
aside  an  attachment  by  delivering  to 
the  sheriff  an  obligation  to  satisfy 
the  ludgment  that  may  be  rendered 
against  him  la  a  privilege  which  the 
law  affords  to  defendant,  and  not  a 
doty  enjoined). 

ta.]  That  defendant  In  attadunent 
uUrht  have  arolded  the  daauMres  re- 
sulting from  an  attachment  of  shares 
of  corporate  stock  by  giving  the  stat- 
utory bond  Is  no  defense  to  an  action 
on  the  attachment  bond.  McCarthy 
Co.  v.  Boothe.  2  Cal.  A.  }70,  88  P 
17S. 

87.  Hunter  v.  Penland.  (Tex  Civ. 
A.)  32  SW  421. 

68.  Weston  v.  Dorr,  25  Me.  176,  43 
AmD  259. 

69.  Lochhart  v.  Woods.  38  Ala. 
631;  Kaufman  v.  Armstrong,  74  Tex. 
6S,  11  SW  104S. 

ra3  nat  aMaduuirt  Osfsndaat 
was  Ijuoi'vemt  at  tiM  ttme  of  asalgv- 
iBg  tlw  Claim  for  damages  on  the 
bond  sued  on.  and  that  the  asslgn- 


tion  on  the  bond  is  brought  before  the  issue  of  tbe 
rightfulness  of  the  attaeiunent  baa  been  decided  else- 
where, tbe  defense  may  properly  be  based  on  a  owi- 
tention  tfa^  gnnmds  <a  attachment  did  aetnally 
exist."" 

[$  1219]  <3)  Acts  or  StatemantB  of  Defendant 
in  Attadirae&t " — (a)  In  OeneraL  It  is  no  defense 
to  a  claim  for  damages  for  wrongful  attachment  that 
defendant  in  attachment  replevied  the  goods  from 
tbe  offieer  and  obtained  judgment  therefor,^'  failed 
to  object  to  the  sale  of  the  goods  under  the  attach- 
ment and  assisted  in  making  a  better  sale,"'  or, 
being  present  at  the  sale  under  attachment,  con- 
sented that  the  balance  of  the  proceeds  after  satis- 
faction of  the  judgment  and  costs  should  be  applied 
on  a  mortgage  held  by  the  attaching  creditor^"* 
fraudulently  assigned  his  property  shortly  after  the 
attachment,  unless  the  fraudiUent  intent  on  the  part 
of  defendant  existed  at  the  time  the  attachment  is- 
sued;"' neglected  to  bond  the  property;"*  made  a  set- 
tlement of  an  attachment  wrongfully  brought  by 
giving  notes  for  the  all^d  debt  and  payment  of 
costs  in  order  to  obtain  a  release  of  his  property;"^ 
released  a  claim  for  damages  for  a  subsequent  at- 
tachment in  consideration  of  its  relinquishment;" 
or  was  insolvent  or  sufEering  peeoniaiy  embarrass- 
ment."* 

[$  1220]  (b)  Oonsent  to  Attachment  While  a 
debtor's  eonaent  to  an  attachment  may  not  create 
a  ground  therefor,  it  is  a  complete  defense  to  nn 
action  by  him  for  wrongful  attachment.'* 

Where  the  attkchmont  is  against  a  partnership,  the 
consent  of  one  partner  bars  bis  right  to  recover 
for  injuries  sustained  thereby,^^  and  has  also  beoi 
held  binding  upon  the  firm  where  not  collusive.^' 

1221]  (c)  Statements  as  to  Vatters  Forming 
Oroimd  of  Attachment.  It  is  a  good  defense  against 
a  elum  for  damages  caused  by  wrongful  attaoh- 

ment  was  In  fraud  of  creditors  and' 
without  consideration  has  been  held 
to  constitute  no  defense.  Ferber  V. 
Smith,  3  Silv.  Sup.  69.  6  NTS  446. 

TO.  Baines  v.  DUmaa,  71  Tex.  619. 
9  SW  S48. 

[a]  Veoenttj  of  aottnir  on  ooa* 
s«nt>»Consent  to  an  attachment  Is 
no  defense  where  the  writ  was  not 
sued  out  because  of  the  consent,  but 
because  the  party,  acting  on  advice 
of  counsel,  thought  he  had  grounds 
for  an  attachment.  Dunlap  v.  Fox, 
(Miss.)  2  S  169. 

[b]  Bnlag  out  of  seooiui  writ  lie- 
eawe  of  irregularity  in  flvst, — The 
rule  that  consent  to  attachment  op- 
erates as  a  defense  to  an  action  for 
wrongful  attachment  applies  In  the 
case  of  the  solng  out  of  a  second 
writ  because  of  Irregularity  In  the 
first.  Balnes  v.  UUmann.  71  Tml 
529,  9  SW  648. 

[c]  A  husband  who  Is  la  possM- 
Blon  of  his  wife's  propertr  has  no 
authority  to  consent  to  an  attach- 
ment thereof.  Matttngly  v.  Houston, 
167  Ala.  1«7,  52  S  78. 

71.  Barker  v.  Abbott,  2  Tex.  Civ. 
A.  147,  2t  SW  72.  See  also 
Thames  v.  Schloss,  120  Ala.  470,  24 
8  836. 

[a]   If  sttbh  oonsent  to  eoUosIm 

only  the  consenting  partner  will  be 
estopped  to  sue  for  wrongful  attach- 
ment. Barker  v.  Abbott,  2  Tex.  CiT. 
A.  147,  21  SW  72. 

7&.  Barker  v. -Abbott,  2  Tex.  ClT. 
A.  147,  21  SW  72.  Contra  Thames  v. 
Schloss.  120  Ala.  470,  24  S  836  (which 
proceeds  by  analogy  to  the  rule  that 
one  partner  has  no  general  authority 
to  bind  the  partnership  of  the  non- 
assenting  partners  by  confessing 
Judgment  without  consent  of  the 
partnership). 
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ment  that  the  affidavit  for  attachment  was  founded 
on  statements  of  matters  suffleient  to  authorize  an 
attachment  made  by  defendant  in  attachment  to 
plaintiff/^  or  to  third  persons  and  communicated 
to  plaintiff." 

[$  1222]  (d)  Setaoiient  with  Om  of  Tvo  At- 
taehing  Creditors.  Where  two  separate  attachment 
suite  are  brought  and  levies  are  made  thereunder, 
a  settlement  by  attachment  defendant  with  one 
of  the  attaching  plaintiffs  will  not  extinguish  any 
cause  of  action  which  he  may  have  against  the 
other  for  a  wrongful  attachment.^" 

1223]  (4)  &regalaritie»— (a)  In  Attacbment 
Proceedings.  Irregularities  in  attachment  proceed- 
ings are  not  available  as  a  defense  in  an  action 
on  the  attachment  hond.^*  It  has  accordin^y  been 
held  that  it  cannot  be  pleaded  or  proved  as  a  de- 
fense that  no  writ  of  attachment  had  ever  been 
sned  out;^'  that  no  affidavit  had  been  filed  in  the 
attacbment  proceeding;^*  that  attaohnient  plaintiff 
failed  to  ffie  a  new  affidavit  and  undertaking  upon 
adding  a  new  eanse  of  action  to  the  complaint;'* 
that  the  affidavit  on  which  the  writ  was  isaued 
disclosed  no  statutory  ground  for  attachment;^ 
that  there  was  a  misnomer  of  attachment  defendant 
if  process  was  served  on  him;*^  or  that  the  levy 
was  invalid."' 

[(  1224]  <b)  In  Bolide  It  is  not  a  defense  to 
an  action  on  a  bond  that  it  was  not  executed  until 
after  the  issue  of  the  writ,  for  which  reason  the 
writ  was  quashed;^'  that  the  penalty  of  the  bond 
was  for  a  slightly  larger  amount  than  required  by 
statute;'*  or  that  the  person  executing  the  bond 
does  not  appear  to  have  been  the  agent  of  at- 

73.  Tlbller  v.  Alford,  12  Fed.  262; 
Cocke  V.  Kuykendall.  41  Miss.  «8. 
Compare  Carse  v.  Baxter,  65  SW  S98, 
21  KyL  1593  (boldlne  that  while  the 
admissions  by  defendant  of  tbe  truth 
of  the  grounds  for  an  attachment, 
made  both  In  hia  answer  and  upon 
the  trial  of  the  attachment,  would 
have  been  admissible  to  estop  blm 
from  contesting  an  attachment  subse- 
quently issued  In  favor  of  another 
creditor  on  the  same  grounds,  yet 
after  the  second  attachment  has  been 
discharged  such  admission  will  not 
of  Itself  defeat  an  action  on  the  bond 
executed  for  that  attachment). 

74.  TlbUer  v.  Alford.  12  Fed.  2«2. 
Ca]    StetemeatB  not  oonumtnioated 

to  plaintiff. — It  Is  no  defense  that 
defendant  in  attachment  made  state- 
ments to  third  persons  which.  If  true, 
would  warrant  an  attachment,  where 
such  statements  were  not  communi- 
cated to  plaintiff  In  attachment  and 
could  not  have  Influenced  his  action 
In  the  matter.  Tlbller  v.  Alford,  12 
Fed.  2«2. 

70.   Carson  t.  $mlth.  13S  ICo.  9M. 
S4  BW  SEE. 

76.  McLean  v.  Wright  137  Ala. 
644.  S&  S  45,  97  AmSR  67;  State  v. 
Goodhue,  74  Mo.  A.  162;  Brown  T. 
Tldrlck.  14  S.  D.  249,  85  NVT  18B: 
Zechman  v.  Haak,  85  Wis.  656.  56  NW 
158.  Contra  Jacoby  v.  Drew,  11  Minn, 
408, 

[a]  Because  of  ths  dootrlae  of 
eafeopprt  no  such  question  can  be 
raised  In  a  collateral  proceeding  of 
this  character.  Brown  v,  Ttdrlck, 
14  S.  D.  249,  85  NW  185. 

77.  Love   V.   KldweU,   4  Blackf. 
(Xnd.)  653. 

78.  Trentman  t.  Wiley,  86  Ind. 
». 

79.  WarlnjT  Fletcher.  162  Ind. 
620,  52  NF  203  (holding  that  a  de- 
fenae  baaed  on  such  defect  could  not 
be  raised  after  flnal  Judgment  aus- 
talnluff  the  attachment  aa  to  such 
new  cause  of  action). 


80.  McLean  v.  Wright,  137  Ala. 
644.  86  S  46,  97  AmSR  67. 

81.  Hedrlefc  v.  Oaboma  Ind. 
143, 

88.  Hamilton  v.  Maxwell,  119  Ala. 
23724  S  769. 

[a]  Wliere  the  parUaa  to  aa  at- 
taohnient treated  we  levy  aa  vaUd, 

and  the  property  was  sold  under  a 
venditioni  exponas  made  and  execut- 
ed as  on  a  valid  levy.  Us  Invalidity  is 
no  defense  to  an  action  on  the  at- 
tachment bond.  Hamilton  v.  Max- 
well, 119  Ala.  23,  24  S  769. 

[b]  Invalldltr  of  tbe  lery  for 
want  of  noUoe  thereof  to  defendant, 
as  required  by  law,  is  not  available 
aa  a  defense.  Hamilton  v.  Hartlnger, 
96  Iowa  7^  64  NW  692;  Drummond  v. 
Stewart.  8  Iowa  341. 

[c1  Qneatloiilar  return  of  levy. — 
In  an  action  on  an  attachment  bond, 
where  the  writ  has  actually  been  lev- 
led,  the  obligors  could  not  question 
the  suffldency  of  the  sherllT's  return 
of  levy,  to  avoid  liability  on  the 
bond.  State  v.  Cowell,  126  Mo.  A. 
848,  102  SW  67S;  State  v.  Ooodhue, 
74  Mo.  A.  162. 


88. 
84. 

89. 

76. 
86. 


State  T.  Tount.  1S«  Mo.  A.  268, 
172  SW  431. 

87.  State  V.  Thompson.  49  Mo.  188 
(where  It  was  said  that  there  can  be 
neither  a  statutory  nor  common-law 
bond  without  a  seal). 

88.  Kerty  v.  Miles,  6  Ky.  Op.  609. 

89.  Hoffman  v.  Hand,  2$  Misc.  370, 
55  NTS  955.  Compare  State  v.  Llcht- 
man.  184  Mo.  A.  225,  168  SW  367 
(holding  that  the  right  to  recover 
damages  on  an  attachment  bond  de- 
pends on  plafntllTa  ownership  of  the 
goods  attached). 

ra]  Admission  of  defendant  In  at- 
taohment  aa  to  ownerah^*-— It  is  no 
defense  to  an  action  for  wrongful  at- 
tachment that  upon  aervlee  oi  the  at- 


taciuoent  plaintiff."  It  is  no  defense  that  plaintiff's 
first  name  was  incorrectly  stated  in  the  condition 
of  tbe  bond,  where  it  was  correctly  stated  in  the 
ct^tion  thereof.^'  It  has  been  held,  however,  that 
the  sureties  on  the  attachment  bond  are  not  liable 
thereon  when  the  bond  is  imsealed.^^  In  enforcing 
an  attachment  bond  by  rule,  it  is  not  necessary 
that  the  surety  in  response  to  the  rule  should  nige 
that  it  was  not  a  statutory  bond  where  such  fut 
is  made  to  appear  from  the  record."" 

1225]  (6)  Ownership  of  Proper^.  It  cannot 
be  shown  in  defense  to  an  action  on  an  attach- 
ment bond  that  defendant  in  attachment  was  not 
the  owner  of  the  property  levied  on,"*  or  that  the 
property  was  subject  to  a  chattel  mortgage."** 

[i  1226J  (6)  Oood  Faith  of  Attachment  Flaia- 
tiff.  If  an  attachment  was  in  fact  wrongfully  sned 
out,  the  fact  that  plaintiff  in  attachment  acted 
in  perfect  good  faith  famishes  no  defense  as  t^unst 
a  recovery  of  tlw  actual  damages  resulting  there- 
from;" but  the  good  faith  of  the  attaching  plain- 
tiff is  available  as  a  defense  to  the  extent  of  pre- 
venting a  reeovery  of  ezmplary  or  punitive  oam- 
ages,** 

[(  1227]  (7)  Piobable  Ouue.  Where,  under  tbe 
statute,  a  lack  of  probaUe  cause  for  suing  oot 
an  attaehinent  is  necessary  to  authorise  a  recover; 
therefor,**  the  fact  that  there  was  probable  cause 
for  suing  out  the  writ  is,  of  course,  a  eonq)lete 
defense;**  while  where  the  statutes  allow  a  recovery 
if  ^e  attaehment  was  wrongful,  although  probable 
cause  therefor  existed,"  the  existence  of  probiUiIe 
cause  for  suing  out  the  writ  is  no  defense  against 
a  recovery  of  actual  damages,"  although  it  may 

tachment  the  goods  attached  were 
claimed  to  be  the  property  of  a  third 
person,  and  admitted  so  to  be  by  de- 
fendant In  attachment.  Ferber  V. 
Smith.  8  SUv.  Sup.  69,  6  NTS  44C. 

80^  Hartmann  v.  Hoffman,  65  App. 
Mv.  44S.  72  NTS  t82.  7«  App.  Div. 
449.  78  NY8  796,  12  NTAnnOaa  124. 

n.  Anvil  Gold  MIn.  Co.  v.  TioxMi^ 
125  Fed.  724,  60  CCA  492;  Blrmlns- 
ham  Dry  Goods  Co.  v.  Flnley,  122  Ala. 
534,  26  S  188;  Troy  v.  Rogers.  lU 
Ala.  131,  20  S  999;  Jackson  v.  Smith. 
76  Ala.  97;  City  Nat.  Bank  v.  Jeffries. 
73  Ala.  183:  Pollock  v.  Oantt.  69  Ala. 
373,  44  AmR  519;  Alexander  v.  Hutch- 
ison, 9  Ala.  825;  Churchill  v.  Abra- 
ham, 22  11!.  4S«;  Christian  v.  Seellg- 
son.  63  Tex.  405;  Cahn  v.  Bonnett.  6S 
Tex.  674;  Culbertaon  t.  Cabeen.  » 
Tex,  247;  Tarborough  v.  Weaver,  6 
•rex.  Civ.  A.  215,  25  SW  468;  Ne*p« 
V.  Irons,  3  Tex.  A.  Civ.  Caa.  {  1S#; 
Dwyer  v.  Testard,  I  Tex.  A.  Civ.  Cm. 
S  1228:  Handel  v.  Kramer,  1  Tex.  Jl 
Civ.  Cas.  i  826;  Drelss  ▼.  SUnat.  1 
Tex.  A,  Civ.  Cas.  I  33. 

[a]  -Vh»  nmedr  la  am  — .teaoiO- 
nary  and  hanlL  one,  and  one  who 
adopts  It  must  take  the  rtsic  of  la- 
bility for  actual  damages  flowlac 
therefrom.  In  the  event  the  grtrands 
upon  which  It  Is  called  Into  action 
should  be  proved  to  be  untrue,"  Tar- 
borough  V.  Weaver,  6  Tex.  Civ.  A, 
215,  218.  25  SW  468.  _ 
98.  Foster  v.  Pitts,  63  Arlc  S87.  IS 
SW  1114;  Tarborough  v.  V^eaver,  fl 
Tex.  Civ.  A.  216,  «  BW^  ««.  fl«a 
also  Powers  v.  Floranee.  7  Xa.  Am 
624. 

93.  See  supra  S  1174. 

94.  Carey  v.  Ounnlson,  SI  lo^ 
202.  1  NW  610:  Vorae  v.  PhUllm.  ST 
Iowa  428;  Seattle  Crockenr  00.  % 
Haley,  6  Wash.  S02.  SS  P  €88,  It 
AmSR  156. 

86.   See  supra  |  1174. 
88.  Ala.— Hetcalf   v.    Tounc  tf 
Ala.  e««.  _ 
Ky.— Petttt  V.  Mercer,  8  B.  ICon.  C 


Sumpter  v.  Wilson,  1  Ind.  144. 
HIbbs  V.  Blair,  14  Pa.  413. 
State  V.  Hesselmeyer.  34  Mo. 
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ar&il  to  prevent  a  recovery  of  exemplary  or  poui- 
tivfl  damages."^ 

[\  1228]  (8)  Existence  of  aronnds  of  AtUch- 
nunt  Otber  Than  Those  Stated  in  Affidavit  The 

general  rule  ia  that  in  an  action  for  wrongful  at- 
taehment  the  inquiry  is  limited  to  the  grounds  of 
attaetunent  alleged  in  the  affidavit,  and  if  these 
are  found  not  to  exist  or  not  to  be  sufficient,  the 
existence  of  other  grounds  which  were  sufficient 
furnishes  no  defense;"^  but  in  Alabama  the  courts 
take  the  view  that  if  any  sufficient  ground  for  at- 
taehment  existed,  the  attachment  is  not  wrongful 
and  no  actionable  injury  results  therefrom,  and 
hence  the  rule  is  that  the  existence  of  any  ground 
of  attachment  is  a  complete  defense,  even  though 
sDcb  ground  is  different  from  that  allq^  in  ue 
affidavit.'"* 

1229]  (9)  Advice  of  OoimseL  The  fact  that 
the  writ  was  sued  out  on  the  advice  of  counsel  is 
onder  no  eircumstanees  a  defense  to  a  claim  for 
actual  or  compensatory  damages;^  and,  although 
advice  of  counsel  may  constitute  a  defense  in  bo 
far  as  punitive  or  exemplary  damages  are  claimed,' 
it  ean  have  tiiis  effect  only  where  it  was  baaed  upon 


a  full  and  fair  statement  of  the  facts  of  the  case,' 
and  was  followed  in  good  faith.^ 

[$  1230]  (10)  lUegaUty  of  Claim  Sued  On.  The 
illegality  of  the  claim  in  aid  of  which  the  attachment 
was  sued  out  and  a  bond  given  is  no  defense  to  an 
action  on  the  bond." 

[$  1231]  (11)  Compliance  with  Unconstitntional 
Statute.  It  is  no  defense  to  an  action  for  wrongful 
attachment  that  the  issue  and  execution  of  a  void 
writ  of  attachment  was  in  strict  compliance  with  a 
statute  where  such  statute  was  unconstitutional,** 

1232]  (12)  Betnm  of  Property.  The  return 
of  property  taken  under  a  wrongful  attachment  does 
not  furnish  a  complete  defense.' 

1233]  (13)  (Hher  Levies  on  Property— (a)  In 
OeneraL  It  is  no  defense  to  an  action  for  a  wrong- 
ful attachment  that  other  attachments  were  levied  on 
the  property  of  attachment  defendant  at  the  time 
of  the  attachment  complained  of." 

1234]  (b)  Subsequent  Seizure.  It  has  been 
held  that  while  attachment  plaintiff  cannot  make  a 
complete  defense  by  showing  that  he  subsequently 
caused  a  valid  writ  to  be  levied  on  the  property  for 
the  owner's  debt,  this  fact  may  nevertheless  be 


Uo.— Talbot  V.  Oreat  Western 
Plaster  Co^  167  Ho.  A.  S4S,  IBS  SW 

J77. 

N.  U.— Schofleld  V.  Terr.,  9  N.  M. 
516.  6«  P  S06. 

Tex. — Bear  v.  Marx.  6S  Tex.  298; 
Carothers  t.  Mcllhonny.  68  Tex.  1S8; 
OsbMTi  V.  Schlflei,  ^7  Tex.  434;  Fish- 
er T.  Scherer,  (Civ.  A.)  169  SW  1133; 
Tarborougrh  v.  Weaver,  6  Tex.  Civ.  A. 
215.  2i  SW  468. 
97.  Metcalf  v.  Young.  43  Ala,  643. 
la}  Whmt  oonstltntee  probable 
cmoM  flen  Atsop  v.  Lldden.  130  Ala. 
S48.  SO  S  401;  Sister  v.  Pitts.  63  Ark. 
187,  S8  SW  1114:  Moore  v.  Statesvllle 
First  Nat.  Bank.  140  N.  C.  293.  52  SS 
»44:  Knowles  v.  Oarjr,  etc.,  Co..  (Tex. 
CiT.  A.)  141  SW  189  fhoUlDB  that, 
under  Saylea  Annot.  Civ.  Bt  {1897} 
art  186,  preserlbinr  ground*  for  at- 
tachment, the  facts  that  defendant 
was  Justly  Indebted  to  plaintiffs  for 
several  hundred  dollars,  and  was  a 
nonresident  of  the  state,  show  prob- 
able cause  for  suing  out  the  writ,  as 
against  a  counterclaim  for  damages 
for  wrongful  attachment). 

98.  Blum  V.  Strong,  71  Tex.  321. 
326.  6  SW  167;  Woods  v.  Huffman,  64 
Tex.  98. 

"That  a  debtor  has  done  a  certain 
act  that  would  authorize  an  attach- 
ment. Is  no  sufficient  reason  for  a 
creditor  to  make  affidavit  of  other 
wts  not  in  fact  true,  and  thereby 
aona  a  loss  to  the  debtor;  and  If  he 
loes  s^  he  ought  not  to  be  heard  to 
tay:  *It  la  true  I  made  a  false  afll- 
lavft  to  procure  the  attachment,  but 
"ou  wen  Kullty  of  other  acts  which, 
f  known  Tn  time,  would  have  Justl- 
ied  me  In  procuring  an  attachment 
A  thosa  grounds,  and  therefore  you 
re  not  wronged.'"  Blum  y.  Strong, 
upra. 

[a]  Applloationa  of  ml*. — (1 )  TTn- 
er  a  statute  providing  that  fn  an 
ction  on  the  bond  plaintiff  may  re- 
over  If  he  shows  that  the  attach- 
lent  was  wron^rfully  sued  out,  and 
liat  th«re  was  no  reasonable  cause  to 
elleve  tbe  ground  upon  which  the 
Eune  was  Issued  to  be  true,  Investl- 
atlon  Is  limited  to  the  very  ground 
Eated  In  the  petition.  Rtngen  Stove 
o.  V.  Bowers,  109  Iowa  176,  80  NW 
18.  (S)  Where  the  condition  of  the 
0Dd  Is  to  proseoute  the  action  with 
feet,  and  recover  Judgment  against 
ffendant  or  pay  damages  sustained 
Y  reaiwra  of  attachment.  It  Is  no  de- 
mse  to  an  action  thereon  that  a 
tase  for  attachment  existed.  Hlhbs 
,  Blafr.  14  X^.  413. 
Mb   Painter  v.  Uunn,  117  Ala.  822, 


SS  8  88,  67  AmSR  170;  Baxley  v. 
Segreat.  85  Ala.  18S,  4  S  865;  Oabel 
v.  Hammerwell,  44  Ala.  386;  Lock- 
hart  v.  Woods,  38  Ala.  681. 

"The  question  ts,  not  whether  the 
precise  ground  stated  In  the  affidavit 
is  true,  for  it  is  obvious  that  the 
plaintiff  has  sustained  no  legal  dam- 
age by  the  writ,  if  it  was  proper  to 
be  issued  by  changing  the  terms  of 
the  affidavit."  Ktrksey  v.  Jonea,  7 
Ala.  622.  629. 

[a]  In  an  aotiov  by  a  parlnenlilp 
OB  an  atta<Asieat  bond  for  injuries 
done  by  the  wrongful  attachment  of 
the  partnership  property  It  has  been 
held  no  defense  that  one  of  the  part- 
ners fraudTilently  disposed  of  his  In- 
dividual property.  Fainter  t.  Hunn, 
117  Ala.  822,  28  S  88,  67  AmSR  170. 

1.  Anvil  Oold  Mln.  Co.  v.  Hoxsle, 
126  Fed.  724,  60  CCA  492;  Kennedy  T. 
Meacham,  18  Fed.  812;  Rairer  v. 
Webster,  3  Iowa  S02,  86  AmD  96 ; 
Gregory  Grocery  Co.  v,  Beaton.  10 
Kan.  A.  266,  62  P  732;  Orimestad  v. 
Lofgren.  105  Minn.  286.  117  NW  61S, 
1S7  AmSR  566,  17  LRANS  990.  See 
Baldwin  V.  Walker,  94  Ala.  514,  10  S 
891. 

[a]    Vot  a  oonuileta  defense. — In  a 

suit  for  wrongful  attachment  the  fact 
that  plaintiff  made  a  fair  statement 
■ot  all  the  facts  to  his  attorney  Is  not 
a  complete  defense.  Union  Ulll  Co.  v. 
Premier,  100  Iowa  S40,  69  NW  876. 

ft.   See  cases  Infra  notes  3.  4. 

[a]  Advise  of  ooanaM  mv  1w 
Chows  In  TnWfatloa  of  damages^ 
In  an  action  for  damages  for  ma- 
llclooa  levy  of  attachment  on  ex- 
empt pnwerty.  that  plaintiff  acted 
under  the  advice  of  counsel  Is  not  a 
defense,  hut  the  fact  may  be  shown 
in  mitigation  of  damages.  Orime- 
stad V.  Lofgren,  105  Minn.  286.  117 
NW  616,  127  AmSK  586.  17  LRANS 
990. 

Tb]  The  adTlee  of  one  who  was  a 
lawyer  by  profession,  bnt  not  then 
ULgaged  la  praotloe,  may  be  shown  to 
rebut  the  presumption  of  malice 
which  might  arise  from  the  fact  that 
no  probable  cause  for  the  action  ex- 
isted. Charles  City  Plow,  etc.,  Co.  v. 
Jones,  71  Iowa  281,  82  NW  289. 

tc]  Aetlnr  OB  InAnmatlon  fv- 
nlshed  by  atimwj^Where  a  cred- 
itor llTlng  In  another  state  intrusts 
a  claim  against  his  debtor  to  a  rep- 
utable resident  attorney  for  collec- 
tion, and  the  latter  Informs  him  that 
there  exists  a  ground  for  suing  out 
an  attachment,  and  thereupon  he  or- 
ders the  attachment  issued,  and  at 
the  attorney's  request  fnmlshea  rest' 


dent  sureties  to  make  the  bond.  In 
the  absence  of  other  knowledge  or 
information,  vexatlouaness  or  malice 
cannot  be  Imputed  to  the  creditor, 
and  he  and  his  sureties  are  not  liable 
for  exemplary  or  vindictive  damages. 
City  Nat.  Bank  v.  Jeffries.  73  Ala. 
183. 

a!  Baldwin  v.  Walker,  94  Ala.  514, 
10  S  391;  Oramling-Spauldlng  Co.  v. 
Parker.  S  Ala.  A.  325,  67  S  54;  Union 
Mill  Co.  V.  Prenzler,  100  Iowa  540. 
69  NW  876;  Hurlbut  v.  Hardenbrook. 

86  Iowa  606.  52  NW  610;  Porter  v. 
Knight,  63  Iowa  305,  19  NW  282; 
Rainey  v.  Kemp,  64  Tex.  Civ.  A.  488, 
118  SW  630. 

4.  Baldwin  v.  Walker,  »4  Ala.  B14, 
10  S  891;  Union  MUl  Co.  v.  Premier, 
100  Iowa  640.  69  NW  876;  Raver 
V.  Webster,  3  Iowa  602,  66  AmU 
96. 

5.  State  V.  Fargo,  161  Mo.  280,  62 
SW  199. 

[a]  Claim  based  on  iinoonstltn>- 
tlonid,  statute. — Thus,  the  obligors  on 
an  attachment  bond,  given  in  a  suit 
brought  urder  a  special  statute  to 
recover  damages  allowed  thereby, 
cannot  plead  the  unconstitutionality 
of  the  act  in  avoidance  of  their  lia- 
bility on  the  bond.  State  y.  Stark, 
75  Mo.  566. 

[b]  Where  a  party  brfjigB  action 
for  a  reward  offered  by  a  lottery  ooa- 
pany  undertaking  to  pay  a  certain 
sum  to  any  person  who  would  pre- 
sent a  prise  ticket  which  had  not  been 
promptly  paid,  the  bond  having  been 
properly  executed  and  its  breach  es- 
tablished, defendant  cannot  escape  Its 
obligations  by  going  behind  the  bond 
and  saying  that  It  grew  out  Of  an 
Illegal  transaction.  State  Fargo, 
161  Mo.  280.  52  SW  199. 

e.  Merrttt  V.  St.  Paul,  11  Minn. 
223. 

7.  See  McFadden  v.  Whitney,  61 
N.  J.  L.  891,  18  A  62;  Kerr  v.  Mount, 
28  N.  T.  659. 

[a]  AppUoatlon  of  mle^Where 
defendant  attached  a  debt  due  plain- 
tiff, the  facts  that  plaintiff  was  made 
a  party  by  personal  service,  so  that 
the  action  proceeded  as  a  personal 
action  against  him.  In  which  defend- 
ant paid  the  costs,  and  also  returned 
to  plaintiff  the  money  which  had 
been  attached  and  paid  into  court, 
did  not  relieve  defendant  from  lia- 
bility on  the  attachment  bond  for  the 
costs  and  expenses  of  plaintiff.  Roy 
V.  Aberdeen  First  Nat.  Bank,  (Mis&) 

87  S  641 

8.  Gregory  Grocery  Co.  v.  Beaton, 
10  Kan.  A.  256.  62  P  788. 
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[§§  1244-1249 


proper  party  to  such  an  action  notwithstanding  he 
did  not  join  in  the  bond  sued  on.*" 

1245]  (b)  Joinder  of  Severftl  Attaching 
Oreditors.  Where  several  oreditors  suocessively  at- 
tach or  otherwise  impound  the  same  fund  of  their 
debtor  and  gire  separate  attachment  bonds,  they  are 
not  liable  npon  dismissal  of  their  suits  for  a  joint 
judgment  for  the  damages  resulting  from  the  wrong- 
ful prosecution  of  their  attachment  suits.  There 
is  no  joint  tort  by  the  several  attaching  creditors, 
no  joint  liability  between  the  principals  and  sure- 
ties on  the  several  bonds  executed,  and  no  connec- 
tion between  them  at  the  time  the  attachments  were 
sued  out  and  the  damage  done.*' 

{%  1246]  h.  Pleading— (1)  On  Behalf  of  De- 
fendant in  Attachment — (a)  Necessity  and  Suffi- 
ciency of  Allegations  in  Original  Pleading— «a.  In 
OeneraL  The  declaration,  petition,  or  complaint  in 
an  action  for  wrongful  attachment  is  of  course  sub- 
ject to  the  general  rule  that  suoh  a  pleading  must 
state,  in  clear  and  definite  language,  every  material 
fact  constituting  part  of  the  eanse  of  action  against 
defendant.*' 

[%  1247]  bb.  Aa  to  Fioceadingg  in  AttachmMrt 

[a]  Th*  nwr«  fact  tliat  attaeh- 
mnt  plaintiff  la  Ukbl*  to  th«  niMkr 

for  any  damage  which  the  surety  ba« 
suffered  because  the  attachment  was 
wrongful  does  not  authorize  a  party 
bringing  an  action  on  the  bond  to 
Join  him  with  the  sureties.  Stors  v. 
Flnklesteln,  48  Nebr.  VI,  «•  NW  lOtO. 
SO  LRA  644. 

46.  Hoskins  V.  White,  13  Mont.  70, 
32  P  163 

[a]    JoladBr  attMhBMnt  plaUtUI 

on  bis  own  WB/siiiimAimt^ln  a  suit  on 
an  attachment  bond  by  defendant  in 
the  attachment  against  the  principal 
and  surety  making  the  bond  for  the 
attachment  plaintiff,  the  attachment 
plSLlntlff  may  be  made  a  party  defend* 
ant  on  his  own  application,  since  he 
la  directly  interested  In  the  action, 
and  the  obligors  In  the  attachment 
bond  are  simply  hla  sureties.  8Ute 
V.  Hudson,  Se  Ho.  A.  601 ;  Kinney  v. 
Reld  Ice  Cream  Co.,  ST  App.  Dlv. 
20e,  «8  NTS  326  (semble). 

47.  Dyett  v.  Hyman,  13  NTS  395 
[aff  129  N.  T.  351.  29  NE  281.  28 
AmSR  533];  Cerallne  Mfg.  Co.  v. 
Antliracite  Beer  Co.,  25  Pa.  Super. 
94;  Strlngfleld  v.  Hlrsch.  94  Tenn. 
425,  29  8W  609,  46  AmSR  733.  See 
also  Maas  v,  Long,  70  Ala.  237;  Far- 
well  V.  Becker,  129  111.  261,  21  NE: 
792,  16  AmSR  287,  6  LRA  400.  But 
compare  Vandlver  v.  PoUak,  107  Ala. 
647,  19  S  180,  64  AmSR  118  (where 
attachments  by  different  parties  hav- 
ing different  Interests  were  simul- 
taneously levied  on  the  same  prop- 
erty, and  separate  attachment  bonds 
were  given,  and  It  was  held  that  the 
levy  of  the  several  attocbments  con- 
stituted but  a  single  tort  and  a  single 
cause  of  action  for  which  the  attach- 
ment cffedltors  were  Jointly  and  sev- 
erally liable;  but  it  appearing  that 
the  creditors  acted  without  concert 
In  good  faith,  having  cause  to  believe 
that  grounds  of  attachment  existed, 
it  was  further  held  that  one  of  the 
creditors,  who  was  compelled  to  sat- 
isfy the  damages  arising  from  the 
attachments  In  an  action  on  the  at- 
tachment bond  given  by  him,  was  en- 
titled to  contribution  from  the  other 
creditors  who  participated  In  the 
benefits  accruing  Crom  the  attach- 
ment proceedings). 

[a]  Judgmant  agaiast  on*  attaob- 
IW  oMOltor  ao  bar  to  aotiOB  against 
anothora— Where  attachments  sued 
out  by  different  parties  having  dif- 
ferent interests  were  simultaneously 
levied  on  the  same  property  and  sep- 
arate attachment  bonds  were  given. 
It  was  held  that  the  parties  levying 


Snlt — (aa)  In  OeneraL  Beyond  alleging  the  inn 
and  levy  of  the  writ  in  a  proper  case "  it  is  not 
necessary  that  the  complaint  in  an  action  on  u 
attachment  bond  should  set  out  the  proeeedinp  ii 
the  attachment  suit.'" 

[$  1248]  (bb)  leene  and  Levy  of  Writ  When 
an  independent  action  is  brou^t  to  recover  for  a 
wrongful  attachment,  whether  on  or  independent 
of  the  attachment  bond,  the  issue  of  the  writ  of 
attachment  should  be  alleged  j^*^  but  it  has  beea 
held  that  where  attachment  def^dant  reconvenes  on 
the  attachment  bond  in  the  main  action  SDcii 
allegation  is  unnecessary."  Where  an  actual 
levy  is  necessary  to  a  cause  of  action  for  wrong- 
ful attachment,"  such  levy  must  of  course  be 
all^^;"*  but  where  a  recovery  may  be  bad 
for  the  mere  suing  out  of  a  wrongful  attach- 
ment, even  though  tiiiere  has  been  no  levy  then- 
under,*'  it  is  not  necessary  that  a  levy  should  be 
alleged."' 

{%  1249]  eo.  As  to  WrongfnlneaB  of  Attadnrat 
— (aa)  In  GeneraL  Inasmuch  as  there  can  be  no 
reeovery  for  an  attachment  which  ia  not  wiongM, 
although  the  motive  of  the  person  aning  it  out 


the  attachments  were  not  Joint 
wrongdoers,  and  that  a  recovery  of 
damages  on  the  bond  of  one,  and  a 
satisfaction  of  the  Judgment  there- 
for was  no  bar  to  an  action  on  the 
bond  given  by  another.  Uiller  v, 
Beclt.  flowa)  72  NW  658. 

48.    See  Pleading  [81  Cyo  100]. 

[a]  Petition  of  uterveaer  snA- 
denUy  asserttar  lien  on  or  Interest 
In  pMoeeds. — where.  In  an  action  by 
a  trustee  under  a  deed  for  the  benefit 
of  certain  creditors  for  a  wrongful 
attachment  of  the  property  conveyed 
by  the  deed,  the  petition  of  interven- 
tion by  a  creditor  averred  that  the 
debtor  had  executed  notes  to  the 
creditor,  and  that  the  debtor  'had 
executed  the  deed  to  the  trustee  to 
secure  the  notes  among  other  Indebt- 
edness, and  alleged  the  institution  of 
the  suit  resulting  in  tiM  attachment 
of  the  property  together  with  the 
sale  thereof,  and  the  deposit  of  the 

Jroceeds  in  court,  and  prayed  for 
udgment,  on  final  hearing,  for  Its 
debt,  interest,  and  costs,  and  that  the 
proceeds  of  any  Judgment  recovered 
against  defendants  in  the  suit  should 
be  applied  on  the  Judgment  rendered 
In  favor  of  the  creditor  against  the 
debtor,  together  with  a  foreclosure 
of  Its  mortgage  lien  thereon  and  exe- 
cution against  the  debtor  for  any 
balance.  It  was  held  that  the  petition 
asserted  a  lien  on  or  Interest  in  the 
proceeds  of  the  sale  under  the  at- 
tachment. Baum  V.  Corsicana  Nat. 
Bank.  32  Tex.  Civ.  A.  631,  75  SW  8«X. 

[b]  Mitien  held  InraOolent  In 
aotlon  based  on  oppreaslT*  appeaL^ 
An  averment  in  an  action  on  the  un- 
dertaking In  attachment,  for  an  op- 
pressive appeal  by  plaintiff  from  a 
Judgment  sustaining  the  attachment 
In  part  only,  that  the  payment  of  the 
money  covered  by  so  much  of  the  at- 
tachment as  was  vacated  was  sus- 
pended by  the  appeal,  without  aver- 
ring the  giving  of  a  special  super- 
sedeas, which  alone  would  suspend 
the  same,  is  InsufTlcient.  Waring  v. 
Fletcher.  152  Ind.  620,  62  NE  203. 

[c]  BstsbUahment  of  title  by  writ 
of  entry.! — ^Where  an  attachment  bond 
contains  a  provision  that  plaintiff 
shall  first  establish  his  title  by  a 
writ  of  entry,  a  declaration  In  an 
action  on  the  bond  which  contains  no 
averment  that  plaintiff  has  so  estab- 
lished his  title  iB  demurrable.  Berry 
V.  Wasserman.  179  Mass.  SS7.  SI  NB 
228 

40.   Sbe  Infra  S  1248. 
M   UhrJg  T.  Slnex.  SS  Ittd.  4»St 
Draper  v.  '^^horn,  12  Ind.  SS2;  I<ove 


V.  Kldwell,  4  Blackf.  (Ind.)  SU: 
Brown  v.  Tldrlck,  14  8.  IX  til,  » 
NW  186.  86  AmSB  754. 

61.  See  Hedrick  v.  Osborne.  99  Ind. 
143  (where.  In  an  action  on  the  at- 
tachment bond,  plaintiff  alleged  that 
"In  obedience  to  the  writ  of  attach- 
ment issued  in  said  cause  the  sheriff 
levied  upon  and  attached  the  foUov- 
Ing  property  of  the  plaintiff."  bnl 
did  not  directly  allege  that  a  writ  of 
attachment  has  been  issued). 

[a}  Time  for  ralsinr  objecttoa^ 
The  objection  that  the  complaint  no- 
where directly  alleges  that  a  writ  of 
attachment  was  Issued,  If  made  at 
all,  must  be  made  In  the  trial  court, 
and  cannot  be  first  raised  on  an  ap- 
peaL  Hedrick  v.  Osborne.  99  lo* 
143.  See  generally  Appeal  and  Km 
El  580-83^ 

[b]  Petition  aliowlnr  i— nanqt  ti 
attaclunent  only  and  not  dlslHW 
warrant. — A  petition  alleging  that  «- 
fendant  caused  "an  attachment  *bA 
distress"  to  be  issued  against  plain- 
tiff, and  wrongfully  caused  "said  at- 
tachment to  be  levied"  on  the  prop- 
erty of  plaintiff,  alleges  only  the  la- 
suance  and  levy  of  an  attachment, 
and  not  the  issuance  of  a  dtstreu 
warrant.  Watts  v.  Hurst.  61  SW  HI. 
22  KyXi  170S. 

BS.  Castro  v.  WhlUodc,  IB  Tex. 
437. 

[a]  n*  reason  of  tk*  vwUm  is  thai 

in  pleading  to  a  suit  it  Is  ncTtr 
necessary  to  aver  the  prevfons  pro- 
ceedings in  the  case,  which  apptar 
to  the  court  by  the  record.  Outi* 
V.  Whltlook.  16  Tex.  437. 

58.    See  supra  \  1178. 

S4,  See  Hedrick  v.  Osborne.  99  Ind 
143  (where  the  allegation  was  thai 
"in  obedience  to  the  writ  of  attadh 
ment  Isgued  In  said  cause  tta«  sbecli 
levied  upon  and  attached  the  follew^ 
ing  property  of  the  plaintiff");  WstI 
V.  Hurst.  61  SW  261,  28  KyL  ITB 
(where  the  allegation  was  that 
fendant  "wrongfully  causod  *nld  at 
tachment  to  be  levied'  on  the  pn* 
erty  of  plalntlflT*). 

66.    See  supra  I  1178. 

66.    Dothard  v.  Sbeld,  69 

la]    The  levy  la  a  ninttai 
denos  merely  to  establish  the 
ner  and  amount  of  the  alleged 
age.    Dothard  v.  Sheid,  89  Ala.  1& 

[b]  Alleratioaa  kalo,  

In  an  action  for  a  wrongful  levy 

{ilaintlff's  personal  property,  i 
egatlon  that  defendant  levied 
and  seised  the  property  under 
writ  of  attachment  was  muCDci'a 
showing  that  there  was  nn  in' 
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my  have  been  malioiotis,'^  it  must  follow  that  what- 
ever may  be  the  form  of  proceedings  adopted  in 
seeking  to  recover  damages  for  an  attachment  the 
pleadings  of  attachment  defendant  mtiat  show  that 
tfae  attachment  was  wrongfully  sued  ont.^  '  It  has 
been  considered,  however,  that  a  general  allega- 
tion that  the  attachment  was  "wrongfally"  sned 
ODt  is  sufficient,  whether  redress  is  sought  by  an 
action  on  the  bond  °'  or  by  a  plea  in  reconvention 
in  the  attachment  suit;"**  but,  on  the  other  hand, 
a  complaint  alleging  merely  that  the  writ  was 
"impropeiiy"  issued  has  been  held  insufiSoient.*^ 
1250]    (bb)  NegatiTing  Onmnds  of  Attach- 
ment in  Express  Terms — aaa.  In  Proceeding  Prior 
t*  Dinolntion.    In  one  state,  where  an  action  on 
the  attachment  bond  to  recover  damages  for  a 
wrongful  attachment  is  authorized  before  there  has 
been  any  adjudication  in  the  main  action  as  to 
the  rightfulness  of  the  attachment,  the  decisions, 
while  not  entirely  uniform,  tend  to  the  conclu- 
sion that  the  complaint  in  such  an  action  must 
Dative  the  existence  of  an^r  grounds  for  the  at- 
tachment.'^  In  other  states  it  has  been  held  that 
the  existence  of  the  grounds  on  which  the  at- 
taehment  issued  must  be  ne^tived  far^  a  eounter- 
elaim"  or  plea  in  reeonvention     m  the  main 

of  plalntlfTa  right  to  or  exclusion 
from  tbe  poas«Baton  of  the  property 
seized,  atnce  the  only  method  of  at- 
taching personal  property  Is  by  tak- 
ing poMesalon  of  it.  O'Brien  t. 
Qnlnn.  SS  Mont.  441,  90  P  188. 
67.  See  supra  S  1178. 
Sa.  Ala. — McCuUough  v.  Walton, 
11  Ala.  492;  Flanagan  v.  Gilchrist,  8 
Ala.  S20. 

Fla.— Steen  v.  Rose,  22  Fla.  480. 
Hawaii— Peacock  v.  Rothwell,  18 
Hawaii  464. 

Iowa. — ^Bnnt  v.   Rheum,  ft  Iowa 
819.  t  NW  887;  Porter  v.  Wilson,  4 
Greene  SI  4. 
MlBB.^ — Aslln  T.  Lake.  67  Ulas.  69S. 
tijebr. — ^Baton    v.    Bartscherer,  S 
Nebr.  469. 

[al  Attack  oa  nfldeaoy  of  at- 
tselunant  boaA^— A  plea  alleging 
"that  said  attachment  and  the  levy 
thereunder  was  void,  said  attach- 
ment having  been  Issued  and  levy 
made  without  the  necessary  attach- 
ment bond  having  been  first  given," 
waa  tnsufflcient  as  an  attack  upon 
the  BufBeiency  of  an  attachment  bond 
actually  given.  Ungltsh  v.  Reed,  97 
Oa.  477,  25  BE  iZS. 

60.  Azlln  V.  I.ake.  fi7  Miss.  693; 
Slaton  V-  Bartscherer.  5  Nebr.  469 ; 
Bruce  V.  Coleman,  1  Handy  SIS,  12 
Oh.  I>ec.   (Reprint)  265. 

[a]  ain*fr™*i  while  the  view 

tet  out  In  the  text  has  been  asserted, 
!t  cannot  be  aald  to  preniil  at  the 
iresent  time.  See  review  ot  Alabama 
lectalonB  infra  I  1260. 

eo.  Black  V.  Dniry,  24  Tex.  289 
'holding  that  in  an  attachment  suit 
i  plea  in  reconvention,  which  alleges 
;en«rally  that  the  attachment  waa 
rroni^ully  sued  out,  is  good  on  gen- 
ral  demurrer,  or  on  an  objection  to 
he  admlBslbility  of  evidence  under  It 
o  prove  the  facts  from  which  the 
oncluslon  would  follow).  See  also 
UehbnrK  v.  Mcllwalne,  (Tex.  Civ.  A.) 
31  8W  1188  (holding  that  a  plea  al- 
Wtngr  srenerally  that  the  writ  was 
rrons^ully  sued  out  is  sufflcient  to 
dmlt  avidence  of  that  fact  in  the 
baence  <kF  special  exception). 
61.  8te«n  Ross,  22  Fla.  480 
holdingr  ttiat  the  complaint  should 
tate  In  what  the  "impropriety"  con- 
lated.  that  Is  to  say,  that  no  cause 
f  action  of  the  class  In  which  the 
ttacliment  might  be  sued  out  exist- 
a.  or  tliat  the  ground  alleged  in  the 
ffldavit  was  untrue,  or  not  one  of 
lie  KTOund*  enumerated,  which  must 


action,  setting  up  a  claim  for  damages  for  the 
wrongful  suing  out  of  the  writ. 

[4  1251}  bbb.  In  Proceeding  Snbseauent  to  Di^- 
Stdlttion.  A  dissolution  of  an  attachment  upon  the 
merits  being  conclusive  that  it  was  wrongfully  is- 
sued,°'  it  has  been  considered  that,  where  the  at- 
tachment was  ^parently  dissolved  on  the  merits, 
an  averment  in  an  action  on  the  attachment  bond 
that  the  suit  was  not  prosecuted  to  effect  and 
that  judgment  was  rendered  dismissing  the  attach- 
ment prevents  any  inquiry  into  the  truth  of  the 
afBdavit  for  attachment,"'  and  the  complaint  in 
such  an  action  should  not  deny  the  truth  of  the 
matters  stated  in  the  affidavit  as  grounds  for  the 
attachment."'  But  as  a  dissolution  of  the  attach- 
ment for  irregularities  or  informalities  does  not  es- 
tablish that  the  writ  was  wrongfully  issued,""  a 
mere  statement  that  the  attachment  was  dissolved 
does  not  show  that  it  was  wrongfuL"' 

1252}  dd.  As  to  Property  Levied  on— (u) 
DfltcrlptifMi.  The  complaint  in  an  action  for  wrong- 
ful attachment  should  describe  the  property  levied 
on,*"  or  state  facts  showing  an  excuse  for  failure 
to  do  so.'* 

[i  1253]  (bb)  Allecatiom  u  to  Ownership.  An 
auction  that  i^sintiff  was  Uie  owner  of  tiie  at- 


extst  before  a  writ  can  be  obtained). 
SO.   See  cases  infra  this  note, 
[a]    Xerlew  of  Alabama  decisions. 

— (1)  In  an  early  decision  It  was  held 
sufflcient  to  allege  generally  that  the 
attachment  was  wrongfully  sued  out 
without  any  further  statement  deny- 
ing the  ground  or  grounds  on  which 
it  was  sued  out.  Dickson  v.  Bach- 
elder.  21  Ala.  899.  (2)  This  rule  was 
adopted  In  another  decision  where  It 
was  alleged  that  the  attachment  waa 
sued  out  wrongfully  and  m&llclously. 
Gabel  v.  Hammerwell,  44  Ala.  336. 
(3)  Thereafter  it  was  held  that  In  an 
action  on  the  bond  for  wrongfully 
and  mallciouBly  suing  out  an  attach- 
ment it  was  necessary  to  negative 
the  existence  of  the  ground  or 
grounds  for  the  attachment  stated  in 
the  affidavit.  Durr  v.  Jackson,  59 
Ala.  203.  (4)  In  the  next  decision.  In 
point  of  time,  the  court,  without  no- 
ticing the  one  Just  mentioned, 
reached  a  contrary  conclusion.  Do- 
thard  v.  Sheid.  69  Ala.  13S.  (6)  In 
later  decisions,  including  some  of 
very  recent  date,  where  the  Complaint 
alleged  that  the  writ  was  sued  out 
wrongfully  and  maliciously,  or  asked 
for  exemplary  damages.  It  was  again 
held  that  the  complaint  must  nega- 
tive the  ground  or  grounds  stated  In 
the  affidavit  (Painter  t.  Munn.  117 
Ala.  322,  23  S  83.  87  AmSR  170; 
Brown  v.  Master,  104  Ala.  461.  18  S 
443:  McLene  t.  McTighe,  89  Ala.  411. 
8  S  70;  C»ty  Nat.  Bank  v.  JetTrles. 
7S  Ala.  188;  Flournoy  Lyon,  70  Ala. 
308);  (8>  but  in  one  of  them  It  was 
denied  that  there  was  any  necessity 
for  stating  that  no  statutory  grounds 
exlHted  (Brown  v.  Master,  supra). 
<7)  In  the  latest  decision  on  this 
question,  and  In  another  decision  of 
very  recent  date.  It  was  held  that  If 
exemplary  damages  are  claimed  the 
complaint  must  allege  that  the  at- 
tachment was  sued  out  without  the 
existence  of  any  statutory  ground 
therefor.  Hamilton  v.  Maxwell.  119 
Ala.  28,  S4  S  789:  Sehloas  v.  Rovelsky, 
107  Ala.  698.  18  B  71.  (8)  So  in  a 
number  of  cases  In  which  only  actual 
damages  were  asked  It  was  held  that 
If  the  indebtedness  waa  not  denied 
the  complaint  should  in  some  form 
negative  the  existence  of  any  statu- 
tory grounds  for  the  suing  out  of  the 
attachment  (Painter  v.  Munn,  supra; 
CrofCord  v.  Vassar,  95  Ala.  548.  10  S 
360);  (9)  and  the  reason  assigned  is 
that  the  nonexistence  of  the  particu- 


lar ground  averred  In  the  affidavit, 
or  of  any  particular  ground,  does  not 
render  tbe  attachment  wrongful 
(Painter  v.  Munn,  supra). 

es.  Swan  V.  Smith,  26  Iowa  87 
(holding  that,  the  counterclaim  ap- 
parently not  being  based  on  the  bond. 
It  was  necessary  to  negative  the 
truth  of  the  matters  stated  in  the  ap- 
plication  for  the  attachment). 

64.  Rlchburg  V.  Mcllwalne,  (Tex. 
Civ.  A)  131  8W  1186  (holding  that 
one  reconvening  for  wrongful  at- 
tachment must  deny  the  existence  of 
the  ground  upon  which  the  writ  is- 
sued, but  that  a  plea  alleging  gener- 
ally that  the  writ  waa  wrongfully 
sued  out  is  sufflcient  to  admit  evi- 
dence of  that  fact.  In  absence  of  spe- 
cial exception). 

65.  See  supra  9  1177. 

66.  Hayden  v.  Sample,  10  Ho.  215; 
Bennett  v.  Mexico  So.  Bank.  61  Mo. 
A  297. 

67.  Bennett  Mexico  So.  Bank,  81 
Mo.  A.  297. 

[a]  The  reaaoa  Is  that  this  ques- 
tion has  already  been  determined  In 
the  main  suit  and  cannot  be  retried 
In  the  suit  on  the  bond.  Bennett  v. 
Mexico  So.  Bank,  61  Mo.  A  297. 

[b]  Allegatloas  of  tUa  eharaoter 
shoaU  be  stzlokea  ont  on  motloB;  but 
the  overruling  of  such  motion  Is  not 
such  error  as  will  prejudice  defend- 
ant. Bennett  v,  Mexico  So.  Bank.  61 
Mo.  A  297. 

68.  See  supra  I  1177. 

66.  Baton  v.  Bartscherer.  5  Nebr. 
489  (from  which  decision  it  may  he 
reasonably  Inferred  that  It  will  be 
sufficient  either  to  allege  generally 
that  the  attachment  waa  wrongfully 
sued  out  or  the  facta  from  which  this 
may  be  inferred). 

70.  Sanford  v.  Wllletts.  29  Kan. 
847;  Schneider  v.  Ferguson,  77  Tex. 
572.  14  SW  154. 

[a]  Petition  held  «naiolea.t  as 
against  an  exception  for  failure  to 
show  the  articles  removed  from 
plaintiffs'  store  and  their  value  or 
those  remaining  In  the  store  and  their 
value.  Brady-Neely  Grocer  Co.  v.  De 
Foe.  (Tex.  C»v.  A.)  169  SW  1136. 

[b]  *in*adin«it. — ^yhfim  there  la 
a  misnomer  of  the  animal  seised  un- 
der the  attachment  the  petition  may 
he  amended  by  giving  the  proper 
name.  Sanford  v.  Wllletts,  29  Kan, 
647. 

71.  Schneider  v.  Ferguson,  77  Tex. 
672.  14  SW  164.  -      -  «, 
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ta^ed  property  on  a  eertain  day  whioh  waa  tfa« 
day  of  the  levy,  is  niffieient,  smea  the  law  ordir 
luuily  takes  no  notice  ot  fractions  of  a  day." 

1254]   69.  As  to  Bond— (aa)  Bzecntion  and 

^proTaL  Where  the  action  is  upon  the  attach- 
ment bond/'  it  must  be  alleged  that  the  sureties 
joined  in  its  execution/*  and  in  jurisdictionB  where 
plaintiff  in  attachment  must  join  in  the  execution 
of  the  bond  it  would  be  insuMcient  to  allege  that 
he  gave  a  bond  to  attachment  defendant  without 
alleging  that  he  executed  it.^''  But  it  is  not  neces- 
sary to  allege  that  the  undertaking  was  approved 
by  the  clerk  who  issued  the  writ.^'  It  has  been 
held  that  a  eomplaint  on  an  attachment  bond  abonld 
set  out  the  bond.^' 

[i  1266]  (bb)  Conditions  and  Breach  Thereof. 
If  an  action  to  reoover  for  wrongful  attachment  is 
brought  on  the  bond/"  the  declaration,  petition,  or 
complaint  must  set  out  the  provisiona  or  conditions 
of  such  bond/'  and  aver  a  breach  of  the  conditions 
in  plain  terms,^**  stating  the  facts  which  consti- 
tute such  breach.'^ 

[i  1256]  (cc)  Settinc  Out  Stetatc  under  Which 
Bond  QiTcn.  A  bond  given  in  attachment  proceed- 
ings in  another  state,  having  been  taken  by  a 
court  having  jurisdiction  of  the  subject  matter, 
is  good  as  a  common-law  bond,  and  it  is  not  neces- 
sary to  set  out  any  statute  under  whioh  it  was 
taken  in  order  to  maintain  an  action  thereon."' 


72.  O'Brien  v.  Qnlnn.  SB  Uont.  441, 

SO  P  1«6. 

73.  [a]  OompUlnt  haU  to  1m  on 
bond. — -Union  Mercantile  Co.  v.  Chan- 
dler, 90  Iowa  660,  57  NW  596  Infra 
1  1246.  ^         „  , 

74.  Seattle  Crockery  Co.  v.  Hal«y. 
t  Wash.  302,  33  P  650.  36  AmSR  156. 

[a]  A  Bwn  •tetamant  that  tha 
bona  waa  axaovtafl  by  tba  prlnelwl. 
without  alleging  that  tha  sureties 
Joined  In  Its  execution,  was  Insufll- 
dent,  althouKh  a  copy  was  sat  out  In 
the  complaint,  to  which  tha  names  of 
the  sureties  were  appended.  Saattle 
Crockery  Co.  V.  Haley,  8  Wash.  SOS, 
33  P  650.  36  AtnSR  IM.        „  ^ 

76.  Church  v.  Campbell,  7  Wuh. 
547,  SS  P  3S1. 

78.  Dotbard  T.  Sheld,  69  Ala.  1S6; 
Sannes  v.  Boos.  106  Ind.  S&8,  6  NE 
699. 

[al  Tba  reason  of  tba  nla  is  that 
the  obligors  would  be  liable  If  the 
trand  was  actually  executed  and  de- 
livered to  the  clerk,  and  received  by 
him  and  filed  before  Issuing  the  proc- 
ess.   Dothard  V.  Bheld.  69  Ala.  135. 

77.  ■  Bunt  V.  Rheum,  52  lowa  619, 
8  NW  667. 

78.  fa]  Complaint  bald  to  iM  on 
boad. — 'In  an  action  aided  by  attach- 
ment, a  cross  petition  for  wrongful 
attachment  alleged  that,  when  he 
ened  out  the  writ,  plaintiff  filed  a 
bond  to  pay  all  damages  defendant 
might  sustain  by  the  wrongful  suing 
out  of  the  writ,  and  said  bond  and 
writ  were  made  a  part  of  the  cross 
petition;  but  the  bondsmen  were  not 
made  parties,  and  damages  were 
claimed  for  a  larger  amount  than 
the  penalty  of  the  bond,  and  It  was 
held  that  the  cross  complaint  was 
nevertheless  on  the  bond,  and  not  a 
proceeding  at  common  law  for  ma- 
IfcIouKty  suing  out  the  attachment. 
Union  Mercantile  Co.  v.  Chandler.  90 
Iowa  650.  57  NW  595. 

78.  Dunn  v.  Crocker,  22  Ind.  824; 
Bunt  v.  Rheum.  52  lowa  619,  3  NW 
M7:  Ryder  t.  Thomas.  82  Iowa  66. 

[a]  Mamndag  »  eovy  of  tbm  bond 
as  an  axhibit  to  the  pleading  Is  not  a 
compliance  with  a  statute  providing 
that  in  an  action  on  a  bond  the  party 
must  notice  its  conditions,  etc.;  but 
where  an  answer  In  an  attachment 
stilt  setting  up  a  cross  demand  fails 


to  set  forth  the  conditions  of  the 
bond,  but  only  annexes  a  copy  of  the 
bond,  the  pleading  may  be  amended. 
Ryder  v.  Thomas,  32  Iowa  B6. 

lb]  Baferanoa  to  bond  aa  balar  on 
Ua^— In  pleading  a  set-off  in  an  at- 
tachment suit  for  damages  sustained 
on  the  attachment  bond,  reference  In 
the  answer  to  the  bond  as  being  on 
file  is  not  sufilclently  certain.  Stad- 
ler  V.  Parmlee,  10  Iowa  23. 

[c]  lUlura  to  flla  bond  wKh  patl- 
wa.'  Where  the  petition  in  an  action 
on  an  attachment  bond  states  a  cause 
of  action,  the  fact  that  the  bond  sued 
on  Is  not  filed  with  the  petition,  and 
no  excuse  given  for  not  filing  It,  af- 
fords no  ground  for  objection  to  the 
Introduction  of  evidence,  or  for  a  mo- 
tion in  arrest  of  judgment.  State  v. 
Eldrldge,  65  Mo.  584. 

80.  Schuessler  ▼.  Still,  169  Ala. 
239,  53  S.881. 

[a]  Oomplaint  bald  sufllolant*— A 
complaint  which  negatived  the  per- 
formance of  the  conditions  of  the 
bond  in  the  words  of  the  contract, 
and  was  otherwise  good,  has  been 
held  to  be  sufficient  on  demurrer. 
Sannes  t,  Ross,  106  Ind.  668.  6  NSJ 
699. 

81.  Schuessler  v.  Still.  189  Ala. 
239,  68  8  831:  Bunt  v.  Rheum,  52 
Iowa  619,  8  NW  667- Horner  v.  Harri- 
son, 87  Iowa  878;  Ryder  v.  Thomas, 
82  Iowa  66;  Church  v.  Campbell,  7 
Wash.  647,  S6  P  881.  See  also  Ho- 
shaw  T.  Kwhaw,  8  Blackf.  <Ind.) 
268. 

aa.  Cunningham  v.  Jacobs,  120 
Ind.  806.  22  NK  336. 

SS.    See  supra  S  1174. 

84.  Bunt  V.  Rheum.  68  Iowa  619, 
8  NW  667:  Burton  v.  Knapp,  14  Iowa 
196.  81  AmD  465;  Hahnke  v.  Damon, 
3  Iowa  107;  Winchester  v.  Cox.  4 
Greene  (Iowa)  121;  Sprague  t.  Par- 
sons, 12  Daly  892,  6  NTCivProc  28,  14 
AbbNCas  320.  But  compare  Porter 
V.  Wilson,  4  Oreene  (Iowa)  S14. 

[a]  If  tba  aoUoB  la  not  oa  ttm 
bead  want  of  probable  cause  must  be 
alleged,  Vesper  t.  Crane  Co.,  186 
Cat.  8«.  ISO  P  876,  LRA1916A  641  and 
note. 

[b]  BttflloSaaor  of  allagatlfm.— (1) 

An  allegation  that  "the  attachment 
was  wrongfully  sued  out  with  wilful 
wrongfulness"  waa  held  a  sufficient 


[t  1267]  £  As  to  Waal  of  FnbaUo  Oun. 

Whether  a  want  of  probable  eanae  for  suing  out  Uw 
writ  must  be  alle^d  in  an  action  for  wron^d 
attachment  d^[>end8  upon  the  provisions  of  the  stat- 
ute under  whieh  the  action  is  brought  and  the 
character  of  damages  sought  to  be  reeovend. 
Where,  under  the  statute,  a  want  of  probable  cioae 
for  suing  out  the  writ  is  an  element  of  liability 
for  wrongful  attachment,"  it  is  of  course  neees- 
sary  to  aUege  want  of  probable  cause,  even  thongh 
oojy  actual  damages  are  sought  or  the  form  of  ue 
proceeding  is  such  that  only  actual  damages  tit 
recoverable."*  Where,  however,  actual  damages 
ntay  be  recovered  for  a  wrongful  attachment  not- 
withstanding there  was  probable  cause  for  smug 
out  the  writ,^  there  is  no  necessity  for  alleging 
a  want  of  probable  cause  where  the  recovery  songfat 
is  of  actual  damages  only,  whatever  may  be  (he 
character  of  the  proceeding  in  whieh  such  recovery 
is  sought.*" 

If  exomi^Ury  or  pnnitiTa  damagea  an  aon^  to 

be  recovered,  a  want  of  probable  cause  for  soiog 
out  the  writ  must  always  be  alleged,  whether  the 
action  is  based  upon  or  independcmt  of  the 
taefament  bond.'' 

1258}  gg.  As  to  Malice.  If  only  actual  dam- 
ages are  sought  to  be  recovered  in  an  action  on 
the  attachment  bond  for  a  wrongful  attachment,  it 
is  not  necessary  to  aver  malice  on  the  part  of  the 

allegation  of  want  of  reasonable  be- 
lief of  the  truth  of  the  grounds  act 
out  on  the  part  of  plaintiff  in  the  at- 
tachment. Abbott  V.  Wlilpple,  4 
areene  (Iowa)  320.  (2)  Allegatloru 
stating  facts  from  which  want  of 
probable  cause  may  be  inferred  sr« 
tantamount  to  a  specific  allegation  of 
probable  cause.  Pittsburg,  etc,  R 
Co.  V.  Wakefield  Hardware  Co^  IK 
N.  C.  174.  50  SB  571,  3  AnnCas  720. 
85.  See  supra  I  1327. 
80.  Ala. — Painter  v.  MUnn,  117 
Ala.  822,  28  8  88,  67  AmSR  170;  Crof- 
ford  T.  Vassar,  96  Ala.  648,  18  8  SSa 
Oa. — ^Wiinems  v.  Inman.  1  Oa.  A. 
SSI.  67  8E  1009. 

Ky.— Ultchell  v.  Ifattlngly.  1  Hata 
287. 

N.  T.-— ^mtrue  v.  Parsons.  IS  Dtlr 
392,   6  NTCi^>K»o  28,   14  AbbMCsa 

320. 

Oh. — Bruce  v.  Coleman,  1  Bandy 
515.  12  Oh.  Dec.  (Reprint)  2«5. 

See  also  Talbott  v.  Great  Western 
Plaster  Co.,  151  Mo.  A.  638,  182  SW 
15. 

[a]    AllwaUon  ragardad  M 
plnaaga.— It  want  of  protiable  cauN 
IB  alleged,  it  will  be  regarded  as  sur- 
plusage merely,  and  will  not  render 
the  pleading  demurrable.  Mitchell 
BCattlnKly,  1  Mete.  <Ky.)  237. 

87.  Hamilton  v.  Maxwell.  119  Ala. 
23.  24  S  769;  Painter  v.  Munn.  117 
Ala.  822,  23  8  83.  67  AmSR  170: 
Schloss  v.  Rovelsky.  107  Ala.  69C,  18 
a  71 :  Crotrord  v.  Vassar,  95  Ala.  641. 
10  8  860;  MclAne  v.  McTIghe.  89  Ala. 
411,  8  8  70;  City  Nat.  Bank  t.  Jtf- 
frles,  78  Ala.  188;  Faroux  v.  Corn* 
well,  40  Tex.  Civ.  A.  629.  90  SW  53T: 
Enser  v.  Pierce,  2  Tex.  A.  Civ.  Cia 
9  737.  But  compare  Dothard  SbelA 
69  Ala.  136;  Gable  v.  Hammerwell.  44 
Ala.  836  (In  which  cases  complalats 
which  contained  no  direct  averment 
of  want  of  prbbable  cause  ap- 
proved. In  both  cases  the  queetlca 
as  to  the  sufllciency  of  the  oomplaM 
arose  on  demurrer,  and  it  is  not  easy 
to  see  whether  the  court  Intended  te 
hold  that  the  eomplaint  was  svOeMrt 
to  authorise  tha  recovery  of  actoal 
damages  or  of  exemplary  danmcea  " 
well.  In  the  first  mentioned  case  ttt 
averment  was  that  the  attachmelt 
was  wrongfully,  vexationsly.  and  ma- 
liciously sued  out.  and  In  the  auuiai 
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atUdunent  plaintiff  in  suing  out  the  writ.^^  If  the 
action  ia  not  on  the  bond  malice  must  be  all^d.^" 
Allegations  as  to  contract  tmder  which  the  prop- 
erty attached  was  purchased  from  defendant  are 
proper  to  show  the  existence  of  malice  and  to 
rebut  the  grounds  of  attachment  set  up."° 

In  order  to  warnnt  a  recovery  of  exemplary  or 
ponitiTe  damages  it  is,  however,  necessary  to  al- 
lege maJiee  in  the  suing  out  of  the  writ,  whether 
the  action  ia  based  on  the  attaebmrat  bond*^  or 
brought  independently  thereof.'^ 

1259]  hh.  As  to  DissolnUon  of  Attachmant 
If  no  cause  of  action  for  a  wrongful  attachment 
aecmes  until  the  attachment  has  been  dissolved,"^ 
the  fact  of  dissolution  should  be  alleged  in  a  direct 
action  to  recover  for  wrongful  attachment.'* 

[f  1260]  it  As  to  Tenmnation  of  Main  Action. 
If  a  final  determination  of  the  suit  in  which  the 
attachment  was  sued  out  in  favor  of  attachment  de- 
fendant is  essential  to  a  cause  of  action  for  wrong- 
ful attachment,  whether  based  on  the  bond  or 
brought  independently  thereof,""  it  ia  necessary  to 
ahow  this  fact  by  some  appropriate  form  of  aver- 


ment\mtf  where  attachment  defendant  may  pro- 
ceed for  a  recovery  of  damages  for  a  wrongful  at- 
tachment notwithstanding  the  pendency  of  the  main 
action,"'  it  is  of  course  unnecessary  to  allege  a  final 
determination  of  the  action.*^ 

1261]  jj.  As  to  Damages — (aa)  Necessity  of 
Alleging.  In  proceedings  of  whatever  character, 
and  whether  bf^d  upon  or  independent  of  the  at- 
tachment bond,  to  recover  for  injuries  resulting  from 
a  wrongful  attachment,  it  is  necessary  to  allege  that 
damages  have  actually  been  sustained  in  consequence 
thereof;"*  and  if  a  recovery  of  special  damages  is 
sought  Buch  damages  must  be  specially  pleaded. Ac- 
cordingly, it  has  been  held  that  without  specially 
pleading  such  items  of  damage  defendant  in  attach- 
ment conld  not  recover  for  a  depreciation  in  the 
value  of  the  property  seized  under  the  attachment,^ 
for  attorney's  fees  expended  in  relation  to  the  at- 
tachment,^ for  special  injuries  to  business*  or  re- 
sulting from  loss  of  credit "  or  reputation,*  or  for 
expenses  incurred  in  traveling  to  the  place  of  trial.' 

[$  1262]  (bb)  Sufficiency  of  Allegations.  The 
allegations  as  to  damages  should  be  made  with  cer- 


ihat  tt  was  vezatlously  and  wrons- 
fullr  sued  ouL  If  the  court  Intended 
lo  bold  that  exemplary  damages  could 
be  recovered  under  such  oomplainte, 
these  decisions  are  squarely  in  con- 
flict with  the  other  Alabama  deci- 
sions above  cited). 

[a]  XevelT  aUeglBr  ttat  the  st- 
tadunent  was  sued  ont  msUcionsly  Is 
not  sufficient,  for  If  there  was  prob- 
able cause  for  sulngr  out  the  writ 
nothlnsr  more  than  actual  damases 
can  be  recovered,  although  it  was  ma- 
licious and  uofoundeo.  Slser  v. 
Pierce.  2  Tex.  A.  Civ.  Cas.  E  737. 

88.  Williams  v.  Inman,  1  Oa.  A. 
131,  67  S  1009;  Sprague  v.  Parsons,  12 
Daly  392.  fl  NTClvProc  2«,  14  AbbN 
Ca*  220;  Brace  v.  Coleman,  1  Handy 
515.  12  Oh.  Dec  (Reprint)  2«B. 

B9.  Vesper  v.  Crane  Co.,  185  Cal. 
36,  ISO  P  876,  LRA1915A  541  and 
note.  „ 

BO.  Brady-Neely  Grocer  Co.  v.  De 
Foe.  (Tex.  ClT.  A.)  169  SW  1136. 

n.  McCormlck  v.  Tribune-Herald 
Co.,  13  Oa.  A.  «1,  78  SB  779;.I>oll  v. 
Cooper,  9  Lea  (Tenn.)  676. 

Klsht  to  recover  cxsnVLuy  or  pniu 
ttWe  daaMffes  in  aoUon  om  attacfc- 
meat  hond  see  infra  S  1312. 

[a]  XB  Alabama.  (1)  while  an  ex- 
amination of  the  decisions  will  show 
that  in  actions  on  bonds  it  Is  usual  to 
allege  In  express  terms  that  the  writ 
was  "maliciously"  or  "vexatlously" 
sued  out  when  a  recovery  of  exem- 
plary damages  is  asked  (Hamilton  v. 
Maxwell,  119  Ala.  23.  24  S  769; 
Schloss  V.  Rovelsky,  107  Ala.  596, 
18  8  71;  Crofford  v.  Vassar.  95  Ala. 
S48.  10  S  350)  there  seems  to  be  some 
doubt  aa  to  whether  an  express  aver- 
ment to  this  efCect  is  necessary.  <2) 
In  one  dedslon,  in  which  the  ques- 
tion seems  to  have  received  casual 
consideration.  It  is  said  that  the  ab- 
sence of  probable  cause,  coupled  with 
the  unlawful  act  of  suing  out  the 
writ,  is  the  vexatious  or  mallclouH 
abuse  of  the  process,  against  which 
the  statute  Intends  to  guard,  and  for 
which  the  jury  are  authorlied  to  give 
vindictive  damages.  Durr  v.  Jackson, 
S9  Ala.  203.  (3)  But  In  another  case 
it  is  said:  "We  are  not  prepared  to 
hold  .  .  .  "that  if  no  statutory  ground 
existed  for  the  attachment,  and  that 
defendant  did  not  reasonably  believe 
that  one  did  exist,'  that  plalntlfE  was 
entitled  to  recover  punitive  damages. 
These  facts  are  evidence  to  be  con- 
sidered by  the  Jury,  and  It  Is  for  the 
Jury  to  say  from  these  facts  and  all 
the  evidence  whether  the  attachment 
was  maliciously  sued  out."  Schloss 
T.  Rovelaky.  107  Ala.  696,  599,  18  S  71. 


[b]  Allegations  stating  faots  from 
wUah  malloe  may  be  uiferred  are 
taatanuraat  to  a  specinc  allegation  of 
malice.  Pittsburg,  etc,  R.  Co.  v. 
Wakefield  Hardware  Co.,  138  N.  C. 
174.  50  SB  671,  8  AnnCas  720. 

92.  Blser  v.  Pierce,  I  Tex.  A.  Civ. 
Cas.  t  737. 

M.    See  supra  i  1182, 

M.  Waring  v.  Fletcher.  ISS  Ind. 
620,  E2  NB  203;  Watts  v.  Hurst,  61 
SW  261,  22  KyL  1708;  Nolle  v. 
Thompson,  3  Mete  (Ky.)  121;  Spring 
V.  Besore,  12  B.  Mon.  (Ky.)  551; 
Ulti  V.  Sams,  5  Ky.  Op.  702. 

[a]  ■nffioiemoy  of  Allegation. — In 
an  action  for  wrongful  attachment 
an  allegation  In  the  petition  that  the 
attachment  was  quashed,  with  a  ref- 
erence to  the  record  in  the  attach- 
ment suit.  Is  sufficient.  Warner  v. 
Bailey,  7  Tex.  617. 

[b]  Alleging  diaoilaMa  of  appeal 
from  judgmaat  of  dissolntloiu— An 
attachment  having  been  set  aside  by 
the  district  court,  and  an  appeal 
taken  from  the  Judgment,  suit  was 
brought  on  the  bond  for  damages 
while  the  appeal  was  pending.  De- 
fendant in  the  suit  for  damages 
pleaded  prematurity  of  action.  Plain- 
tiff was  then  allowed  by  a  rule  of 
court  to  amend,  and  allege  tttat  since 
the  Institution  of  the  suit  the  su- 
preme court  had  decided  the  attach- 
ment case  on  appeal.  It  was  held 
proper  to  permit  the  amendment. 
McDanlel  v.  Gardner.  34  La.  Ann.  341. 

96.    See  supra  S  1183. 
se.    Crandall  v.  RIckley,  26  Minn. 
119. 

[a]  Ooastmotlou  of  sUeratioB. — 

The  allegation  of  the  complaint,  in 
an  action  for  the  wrongful  suing  out 
of  an  attachment  against  cotton,  that 
the  attachment  suit  was  determined 
in  plaintiff's  favor,  and  that  the  cot- 
ton was  by  the  court  released  from 
the  levy,  will  be  held,  aa  against  a 
general  denrarrer,  to  be  merely  a 
recitation  of  the  effect  of  the  Judg- 
ment, and  not  an  allegation  of  return 
of  the  property  to  plaintiff,  or  Incon- 
sistent with  the  allegation  that  the 
constable  had  refused  to  deliver  the 
property  to  plaintiff.  Chandler  v. 
Howell,  (Tex.  Civ.  A.)  73  SW 
426. 

[b]  Bffeot  of  plea  setting  np  pen- 
dencgr  of  motion  for  new  trial  i-- 

Where  In  a  suit  on  an  attachment 
bond  the  petition  alleges  the  rendi- 
tion of  Judgment  for  tne  attachment 
defendant  on  plea  In  abatement,  and 
the  answer  sets  up  that  a  motion  for 
new  trial  is  still  pending  and  undis- 
posed of.  this  does  not  constitute  new 


matter  requiring  a  replication.  State 
V.  Williams,  48  Mo.  210. 

97.    See  supra  i  1183. 

9B.  McLaughlin  v.  Davis,  14  Kan. 
168  (holding  that  it  is  sufficient  to 
show  that  the  attachment  has  been 
dissolved). 

99.  Planann  v.  Oilchrist.  8  Ala. 
620;  IJove  v.  Kldwell,  4  Blackf.  (Ind.) 
553;  Dickinson  v.  McCraw,  4  Rand. 
(25  Va.)  158. 

1.  Ala. — Boggan  v.  Bennett,  1 02 
Ala.  400,  14  S  742;  Pollock  v.  Gantt. 
69  Ala.  873,  44  AmR  519;  Dothard  v. 
Sheld,  69  Ala.  135;  Lewis  v.  Paull,  42 
Ala.  136;  Donnell  v.  Jones,  13  Ala. 
490,  48  AmD  59. 

Iowa. — Verse  v.  Phillips,  87  Iowa 
428. 

Kan. — ^Bradley  v.  Borln,  53  Kan. 
628,  36  P  977. 

Mo. — State  v.  Blackman,  61  Mo. 
319. 

Mont. — O'Brien  v.  Quinn,  35  Mont 
441,  90  P  166. 

Or. — Brown  v.  Moore,  3  Or.  436. 

Tex. — Wallace  v.  Flnberg,  46  Tex. 
36;  Hamilton  v.  Kllpatrick,  (Civ.  A.} 
29  SW  819. 

See  Cox  v.  Robinson,  2  Rob.  (La.) 
313. 

a.  .Wallace  v.  Flnberg,  48  Tex.  36; 
Hamilton  v.  KUpatrldc,  (Tex.  Civ. 
A.)  29  SW  819. 

[a]  The  reason  of  ml*  Is  that 
such  damages  are  not  necessary  re- 
sults from  an  attachment  and  should 
be  pleaded  In  order  that  the  opposite 
party  may  be  prepared,  if  he  can, 
to  meet  the  evidence  offered  to  estab- 
lish such  contingent  Injury.  Ham- 
ilton V.  Kllpatrick,  (Tex.  Civ.  A.)  29 
SW  819. 

3.  Schuessler  v.  Still,  169  Ala.  239, 
53  S  831;  Boggan  v.  Bennett,  102  Ala. 
400.  14  S  742;  Dothard  v.  Sheld,  69 
Ala.  135;  Elder  v,  Kutner.  97  Cal.  490, 
32  P  563;  Vorse  v.  Phillips,  37  Iowa 
428;  State  v.  Blackman,  51  Mo. 
319. 

[a]  Veoessltr  for  aUeglng  pay- 
ment,— In  California  counsel  fees  are 
not  recoverable  until  they  have  been 
actually  paid,  and  a  complaint  In  an 
action  on  an  attachment  bond,  ask- 
ing counsel  fees  In  a  designated  sum, 
but  not  alleging  that  they  have  been 
paid,  will  not  authorise  the  recovery 
of  such  fees.  Elder  v.  Kutner,  97 
Cal.  490,  32  P  563. 

4.  Donnell  v.  Jones,  18  Ala.  490, 
48  AmD  69. 

5.  Lewis  V.  Paull,  42  Ala.  136; 
Donnell  v.  Jones,  13  Ala.  490,  48 
AmD  69. 

8.    Donnell  T.  Jones,  18  Ala.  490, 
48  AmD  69. 
y.   State  V.  Blackman.  61  Mo,  319. 
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tainty  and  definiteness,*  and  the  better  practice  is 
to  itemize  the  damages,"  although  it  is  permissible 
to  claim  a  gross  sum  embracing  aJI  the  items.*" 

If  special  damages  are  claimed  on  more  than  one 
ground,  and  if  any  of  the  damages  are  recoverable, 
a  demurrer  to  the  entire  eomplaint  is  properly  over- 
ruled." 

AUegatlonfl  of  an  eridentiMy  nature  are  properly 

stricken  out.*' 

1263]  (cc)  Demand  for  Damages.  Where  a 
demand  for  damages  provided  for  in  an  attachment 
bond  is  necessary  to  give  a  cause  of  action  on  the 
bond/'  such  demand  must  be  all^;ed  in  an  action 
on  the  bond." 

1264]    (dd)  Nomttyment  of  Damages.  In 


proceedings  based  on  an  attachment  bond  for  in- 
juries caused  by  the  wroi^ful  suing  out  of  an  at- 
tachment, it  is  necessary  to  allege  that  the  daonges 
have  not  been  paid  otherwise  the  pleading  will 
be  fatally  defective.** 

[$  1265]  (b)  Joindtt  of  Oauaea  of  Actton.  i 
plaintifE  may  proceed  in  one  action  for  damages  for 
breaches  of  two  or  more  attachment  bonds  executed 
by  the  obligor  in  his  favor;*'  and  it  has  been  held 
that  the  owner  of  goods  wrongfully  attached  vt  not 
compelled  to  elect  to  sue  plaintiff  in  attaehment  in- 
dependently for  the  wrongful  act  of  the  bond,  or  to 
sue  him  and  his  surety  on  the  bond,  but  may  g&e 
plaintiff  independently  of  the  bond  and  join  the 
surety,  counting  on  the  bond.*^   Where  it  is  per- 


8.  Rayner  v.  Clark,  7  Barb.  (N. 
T.)  681;  Wlnsor  v.  Orcutt,  11  Paige 
(N.  T.)  678.  Sea  State  v.  McHale,  16 
Mo.  A.  478. 

[a]  Oeneral  sll^ffatloiis. — (1) 
Where  the  petition  contains  only  a 
general  allegation  that  plaintiff  haa 
been  Injured  and  has  sustained  dam- 
ages In  a  speclfled  amount,  plaintiff 
cannot  recover  for  expenses  Incurred 
In  traveling  to  the  place  of  trial  or 
for  attorney's  fees.  State  v.  Black- 
man,  SI  Mo.  819.  <2)  An  allegation 
that  plaintiff  has  sustained  damages 
"by  tae  wrongful  attachment,  seizure, 
and  detention  of  the  slaves  attached, 
whereby  he  has  been  deprived  of  his 
property,  and  of  the  services  and 
wages  of  the  slaves,"  accompanied 
with  a  prayer  for  the  amount  of 
such  damages  and  for  general  re- 
lief, will  not  support  a  verdict  for 
the  value  of  the  slaves.  Cox  v.  Rob- 
inson, 2  Rob.  (La.)  313. 

[b]  Special  damages  for  loss  of 
bnsiitesa  and  profits. — ^Where  dam- 
ages are  sought  for  the  wrongful 
seizure  and  detention  of  plaintiff's 
saloon   property,  an  allegation  that 

filalntifl  had  been  damaged  thereby 
n  loss  of  business  and  profits  in  the 
amount  of  Ave  thousand  dollars  was 
insufficient  to  state  a  cause  of  ac- 
tion for  special  damages,  and  there- 
fore the  court  erred  In  admitting  evi- 
dence showing  the  amount  of  special 
damages  Incurred.  O'Brien  v.  Qulnn, 
36  Mont.  441,  90  P  16S. 

[c]  Bntlrs  deprivation  of  prop- 
•rtTd — A  count  claiming  damages  by 
reason  of  defendant's  wrongful  at- 
tachment of  plaintiff's  property,  at 
the  time  of  attachment  in  possession 
of  an  officer  under  a  prior  attach- 
ment sued  out  by  others,  and  alleg- 
ing that  by  reason  of  such  levy 
plaintiff  was  wholly  deprived  of  his 
property,  states  a  good  cause  of  ac- 
tion. Joseph  V,  Henderson,  96  Ala. 
213,  10  S  843. 

[d]  Attorney's  fees. — (1)  In  order 
to  recover  attorney's  fees  there  must 
be  an  allegation  that  plaintiff  has 
actually  paid  such  fees.  EHder  v. 
Kutner,  97  Cal.  490.  32  P  563.  <2) 
A  recovery  of  attorney  fees  and  extra 
expenditures  In  the  suit  is  authorized 
under  an  allegation  that  plaintiff  was 
required  to  pay  out  large  sums  of 
money  In  the  defense  of  the  suit, 
suffered  a  loss  of  time  In  attending 
thereto,  was  deprived  of  the  use  of 
the  money  attached,  and  was  Injured 
In  his  business.  State  v.  McHale,  16 
Mo,  A.  478.  But  compare  Crofford  v. 
Vassar,  95  Ala.  648,  10  S  350  (where 
It  was  held  that  a  complaint  claim- 
ing "special  damages  in  the  sum  of 
one  hundred  dollars.  In  that  by  the 
said  attachment  he  was  put  to  the 
expense  of  employing  counsel  to  de- 
fend said  attachment  suit,"  Is  not 
sufficient  without  a  statement  of 
some  amount  paid  or  Incurred).  (3) 
In  an  action  on  an  attachment  bond, 
where  counsel  fees  are  claimed  as 
special  damages,  it  is  not  enough  to 
allege  merely  the  employment  of  an 
attorney;  but  he  must  have  rendered 
services,  and  plaintiff  must  have  In- 


curred liability,  and  an  allegation 
that  plaintiff  has  employed  counsel 
at  a  certain  ausense  Is  Insuflclent. 
Schuessler  v.  Still,  IS*  Ala.  239,  E3  S 

881. 

[e]  That  platnttff  was  oompalled 
to  sspMtd  "large   sous  of  money 

and  was  put  to  great  expense  and 
trouble  in  and  about  defending  said 
action  of  attachment,  to-wit:  five 
hundred  dollars,"  la  sufficient  to  ad- 
mit evidence  of  special  damages, 
such  as  lawyer's  fees,  hotel  bills, 
etc.  Kelly  v.  Beaucharap,  69  Mo. 
178. 

Jf  ]  Wbsx*  tt  Is  sllsffsa  that  plaln- 
tur  was  pvsrentsd  from  Aelnr  a  osx- 
taln  awioaat  <tf  dmricnatsd  worfe,  spe- 
cial damages  will  not  be  allowed,  in 
the  absence  of  a  further  allegation 
that  he  could  not  have  earned  an 
equal  amount  otherwise.  Brown  v, 
Moore,  3  Or.  435. 

[g]  notion  to  niak*  more  deflnlta. 
— If  defendant  claims  that  allega- 
tions of  special  damage  are  not  suffi- 
ciently explicit  to  advise  him  of  the 
elements  of  damage,  he  should  move 
to  have  the  petition  made  more  defi- 
nite and  certain.  State  V.  HcHale, 
16  Mo.  A.  478. 

th]  SnzplnsaM, — claim  for 
damages  other  than  as  a  result  of 
the  suing  out  of  the  attachment  will 
be  regarded  as  surplusage  and  Is  not 
ground  for  demurrer.  Offterdinger  v. 
Pord,  92  Va.  636,  24  SB  246. 

9.  Bickham  v.  Hutchinson,  60  Jja, 
Ann.  765,  23  8  902. 

lOi  Bickham  V.  Hutchinson,  60  La. 
Ann.  7<6,  28  S  902. 

11.    Ploumoy  V.  Lyon,  70  Ala.  808. 

15.  TIsdale  v.  Major,  106  Iowa  1. 
76  NW  663,  68  AmSR  263. 

Ea]  Applloation  of  rale, — ^Where 
the  assignee  of  the  attachment  debt- 
or intervening  to  sue  on  the  attach- 
ment bond  alleged  that  the  mill 
property  attached  was  the  only  one 
of  its  kind  In  the  city,  and  was  doing 
a  substantial  business,  suclt  allega- 
tion being  in  the  nature  of  evidence 
and  irrelevant,  was  properly  stricken 
out.  Tisdale  v.  Major,  106  Iowa  1, 
76  NW  668,  68  AmSR  263. 

13.  See  supra  9  1208. 

14.  Morgan  v.  Menzles,  60  Cal. 
841 ;  Pinney  v.  Hershfleld,  1  Mont. 
367. 

16,  Cal. — Morgan  v.  Mensles,  60 
Cal.  341. 

Ind. — Cunningham  v.-  Jacobs,  120 
Ind.  306,  22  NB  886;  Uhrlg  v.  Slnez, 
32  Ind.  498;  Michel  V.  "niomas,  27 
Ind.  501;  Zxtve  Kidwell,  4  Black! 
663. 

Iowa. — ^Rencka  v.  Johnson.  62  Iowa 
666,  17  NW  766;  Homer  V.  Harrison, 
37  Iowa  878;  Ryder  v.  Thomas.  32 
Iowa  £6. 

Mont. — Finney    v.    Herahfleld,  1 

Mont  367. 

Wash. — Church  v.  Campbell,  7 
Wash.  547,  35  P  381. 

[a]  A  oomplalnt  aUegteg  only  In- 
ferentlaXly  that  defendant  has  not 
paid  all  damages  sustained  by  the 
wrongful  or  vexatious  suing  out  of 
the  writ  Is  Insufficient  Schuessler 
v.  Still,  169  Ala.  239,  63  S  831. 


[b]  If  %  recovery  of  costs  la  u 
attaOlimeBt  salt  la  songiLt  (1)  In  lo 

action  on  the  bond  It  is  not  soffl- 
cient  to  allege  generally  that  such 
costs  have  not  been  paid.  Ttw 
amount  thereof  should  be  stated 
Sterling  City  Oold.  etc.  Mln.,  etc. 
Co.  V.  Cock,  2  Colo.  24.  (2)  And  ui 
averment  that  defendant  "did  not 
pay  alt  such  costs,"  etc,  as  accmtd 
has  been  held  to  be  Insufficient,  u 
the  declaration  should  expressly  al- 
lege that  the  costs  and  damages  have 
been  actually  sustained.  IMcktnson 
V.  McCraw,  4  Rand.  (25  Va.)  168. 

le.  Morgan  v.  Mensles,  60  Gal.  141- 
But  compare  Walter  v.  Deranlean.  i 
Nebr.  (IJiiofe.)  4»7.  94  NW  1038  (hold- 
ing that  the  fact  that  plalnUfl,  in 
a  suit  on  an  attachment  bond,  did 
not  allege  that  the  damages  for 
which  he  sued  were  unpaid,  where 
defendants  deny  the  damages  and  the 
cause  of  action,  and  set  up  set-offs, 
and  allege  no  payment  and  the  evi- 
dence shows  that  the  damages  hare 
always  been  denied,  and  are  unpaid, 
does  not  entitle  defendant  to  as  In- 
struction for  a  verdict,  or  to  a  Judg- 
ment on  the  pleadings). 

"It  is  the  breach  of  a  covenant 
that  Is  the  basis  of  an  action  on  t 
covenant,  and  the  breach  of  this 
covenant  was  the  non-payment  of 
the  damages  Incurred  by  the  plain- 
tiff. That  was  the  condlUon  of  tht 
obligation,  viz.,  that  they  should  par 
all  costs  and  all  damages  which  b« 
might  jsnstaln  by  reason  of  the  at- 
tachment." Church  v.  Campbell,  ' 
Wash.  647,  648.  35  P  381. 

[a}    «ks  pstitioa  im  tmA  oa 
nrarrsK;  where  it  falls  to  aver  nss- 
payment  of  the  damages  sosbdaed. 
State  V.  Reynolds,  137  Mo.  A.  161. 
117  SW  663. 

[b]  XBw  defect  takes  advsBtue 
0f.^-OrdInarlly  a  failure  to  allege 
nonpayment  of  damages  should  be 
taken  advantage  of  by  demurrer,  but 
It  may  also  be  urged  for  the  first 
time  upon  a  motion  for  a  new  trial. 
Mencke  v.  Johnson,  62  Iowa  65S,  1' 
NW  766. 

[c]  Waiver  of  dafset. — Where  de- 
fendant In  attachment  failed  to  al- 
lege that  the  damages  had  not  bees 

fiaid,  and  there  was  no  evidence  on 
hat  point,  nor  was  the  question  of 
payment  raised  In  any  manner,  bal 
damages  were  nevertheless  aUowed 
by  the  jury,  it  was  held  that  under 
these  circumstances  the  defect  in 
failing  to  allege  nonpayment  was 
walveu.  Knappi'  etc.,  Co.  v.  Barnard. 
78  Iowa  847,  48  NW  197  [dlst  B»nAx 
V.  Johnson.  62  Iowa  666. 17  NW  7M]- 
IT,   Oabel  v.  nunmerwell.  44  Ala. 

— 

18,  Harkleroad  v.  Leonard.  28  Tex. 
Civ.  A.  133,  67  SW  127. 

fa]    Vks  Wttar  praeHos  is  to 

sent  (he  claim  on  the  bond  aaa  tbe 
claim  for  malicious  attachmrat  aa 
separate  and  distinct  causes  or  ac- 
tion or  cross  action.  Wallaoe  t. 
Plnberg,  46  Tex.  36.  . 

[bl  In  Wssonxl  it  seems  to  »j 
the  praotlce  to  allow  the  Joinder  off 
a  count  upon  an  attachment  booa  as* 


For  later  cases,  dsvslopmsnta  and  ohaagea  in  the  law  see  cumulative  Annotations,  same  tl 
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misBible  to  sue  independently  of  the  bond  for  a 
merely  vrongf  ul  attachmentt  it  has  been  held  that  it 
is  not  necessary  to  sue  on  one  count  for  the  wrongful 
and  on  another  for  the  maliciouB  attachment  of 
property,  the  reason  being  that  if  an  action  on  the 
ease  will  lie  for  wrongful  attachment  malice  merely 
goes  in  aggravation  of  damages.^* 

[$  1266]  (c)  Reply  or  BepUcatton.  Where  the 
petition,  in  a  suit  on  an  attachment  bond,  averred 
generally  that  plaintiff  in  the  attachment  had  failed 
to  prosecute  his  action  without  delay  and  with 
eflFeot,  and,  further,  that  a  judgment  had  been  ren- 
dered for  defendant  in  the  transaction  oji  a  plea  in 
abatement,  an  all^iation  in  the  answer  that  the  at- 
tachment suit  was  still  pending  &  motion  for  a 
new  trial  and  undisposed  of  set  up  no  new  matter 
requiring  a  rq>lication.'*  Where  defendant  in  such 
an  action  sets  up  a  judgment  against  the  relator,  a 
reply  claiming  that  the  jnd^nent  is  exempt  should 
not  be  stricken  out.'^ 

[(  12671  (2)  On  BehaU  of  Plaintiff  in  Attach- 
mmt  or  »iieti«8  on  Bond— (a)  In  OeneraL  If  the 
answer  admits  the  seizure  of  the  property,  de- 
fendant eannot  allege,  on  the  trial,  that  the  property 
had  been  previonsly  seised  by  another  creditor." 
Where  the  complaint  alleges  that  plaintiff  lost  the 
use  of  the  attached  property  for  a  stated  time, 
all^ations  in  the  answer  setting  np  the  proceed- 
ings in  the  attachment  suit,  diowing  that  plaintiff 
proeored  the  release  of  the  property  shortly  after 
it  was  seized,  while  not  stating  a  conq>lete  de- 
fense, are  relevant  and  material  on  the  qnestion 
of  damages,  and  not  subject  to  demurrer.**  An  an- 
swer in  an  aetion  upon  an  undertaking  given  to  pro- 
cure an  attachment  which  admits  the  making  there- 
of, and,  as  to  the  other  allegations,  denies  the  same 
upon  defendant's  own  knowledge,  or  his  not  hav- 
ing any  knowledge  or  information  snffleient  to 
form  a  belief  in  respect  to  the  same,  is  insufficient, 
because  of  the  impossibility  of  distinguishing  the 
all^rations  denied  upon  knowledge  from  those  de- 


nied for  a  want  of  knowledge  or  information  auir 
ficient  to  form  a  belief.'* 

la  an  action  by  a  mortgagor  for  a  wrongful  at- 
tachment of  the  mortgaged  property,  an  answer  set- 
ting up  that  the  mortgagee  has  recovered  judg- 
ment against  attachment  plaintiff  for  the  conver- 
sion of  the  identical  property  and  that  such  judg- 
ment has  been  paid,  is  demurrable  as  not  affect- 
ing the  mortgagor's  right,  of  action.^' 

I  (  1268]  (b)  Flea  to  Jurisdiction.  A  plea  to 
the  jurisdiction  cannot  be  interposed  by  plaintiff 
in  attachment  after  he  has  pleaded  to  the  merits.*' 

[(  1269]  (c)  Nott  Est  Factum.  Non  est  factum 
is  a  proper  plea  in  an  action  on  an  attachment 
bond  for  a  wron^nl  attachment;*^  but  it  has  been 
considered  that,  if  an  answer  setting  up  such  plea 
is  not  verified  by  affidavit,  the  execnticm  of  the 
bond  will  be  adjudged  confessed.** 

£$  1270]  (d)  NonDanmillcatns.  Non  damniflcatus 
is  a  good  plea  to  a  suit  on  an  attachment  bond, 
where  the  condition  is  that  plaintiff  in  the  attach- 
ment "shall  pa^  all  costs  and  damages  which  may 
be  awarded  against  him,  or  sustained  by  any  per- 
son by  reason  of  his  suing  out  said  attachment.''  ^ 

[(  1271]  (e)  Payment.  Payment  is  a  defense 
which  must  be  alleged  and  proved  in  an  action  on 
an  attachment  bond.*** 

[$  1272]  i  lasnes,  Proof,  and  Varianco— (1) 
Isnufl.  In  an  action  on  an  attachment  bond  the 
inquiry  is  as  to  whether  the  attachment  was  wrong- 
fully obtained.*^  So,  in  a  proceeding  to  assess  dam- 
ages on  the  dissolution  of  an  attachment,  the  issue 
to  be  tried  and  determined  by  the  jury  is  whether 
the  said  attachment  was  wroz^folly  sued  out,  and 
not  whether  the  statements  in  the  affidavit  are 
actually  true  or  false.'*  A  plea  of  non  est  factum 
in  an  action  on  an  attachment  bond,  in  the  ab- 
sence of  a  plea  traversing  the  breach  of  the  bond 
alleged,  puts  in  issue  only  the  making  of  the  bond 
described  in  the  declaration  or  complaint."  The 
obl^ors  on  an  attachment  bond  cannot,  in  an  ac- 


a  count  for  malicious  attachment. 
Fry  V,  Estes.  62  Mo.  A.  1. 

fd  la  ZantnokT  b.  cause  of  action 
on  an  attachment  bond  and  a  cause 
of  action  for  malicious  attachment 
cannot  be  joined  at  all.  Duck  v. 
Hollrook,  6  KyL  611. 

29.  Pry  v.  Gstes,  52  Mo.  A.  1. 
But  conipare  Fechhelmer  v.  Ball,  1 
Tex,  A.  Civ,  Cas.  I  766  (where  It  was 
held  that  In  a  plea  of  reconvention 
there  Is  a  distinction  between  dam- 
Bses  resultfnir  from  the  wrongful 
resorting  to  the  writ  and  the  mali- 
cious resorting  to  the  same,  and 
that  the  grounds  for  actual  damages 
and  the  grounds  for  vindictive  dam- 
ages constitute  distinct  causes  of  ac- 
tion, ana  should  be  presented  by  the 
pleading  aa  such). 

OO.  State  V.  WUIlama,  48  Mo. 
210. 

ai.  state  V.  Hudson.  Sit  Mo.  A.  SOI 
(holding  that  Rev.  St  [18991  §  877. 
providing  that,  In  any  suit  on  an  at- 
tachment bond,  any  obligor  may  avail 
himself  of  any  set-oflt  he  may  have 
against  the  party  to  whose  use  the 
suit  la  brought,  did  not  abrogate  the 
statutes  of  exemptions). 

SSL     Kohn  v.  Well,  73  Mo.  213. 

8S.  Anvil  Gold  Mln.  Co.  v.  Hox- 
Ble,  12B  Fed.  724,  60  CCA  492. 

aa.  Sheldon  v.  Sabln,  12  Daly  (N. 
T.)  84. 

as.  Jencks  v.  Murphy,  15  S.  D. 
425,  89  NW  1121  (so  holding  upon 
the  ^ound  that,  even  though  the 
mortsasor  has  defaulted  and  deliv- 
ered possession  to  the  mortgagee 
apon    tbe  tatter's  demand,  he  atill 


holds  the  legal  title,  and  therefore, 
where  a  third  person  levies  an  at- 
tachment against  his  Interest,  and 
he  obtains  a  judgment  dlamtsslng  the 
action,  he  Is  entitled  to  sue  on  the 
attachment  bond  and  recover  what- 
ever damages  he  has  sustained  to  the 
extent  of  his  interest). 

96.  Thompson  v.  Rosensteln,  (Tex. 
Civ.  A.)  67  SW  439. 

[a]  Api41oa>tloa  of  nUs. — In  an  ac- 
tion for  wrongful  attachment,  plain- 
tiff claimed  as  actual  damages  the 
value  of  the  goods  and  freight  there- 
on— both  amounting  to  two  hundred 
and  five  dollars — and  also  claimed 
exemplary  damages.  Sxceptlon  to 
the  freight  being  sustained,  and  the 
actual  damages  claimed  being  thus 
reduced  to  less  than  two  hundred 
dollars,  plainttlE  amended  his  peti- 
tion, omitting  exemplary  damages, 
and   claiming  as  the   value  of  the 

Boods  two  hundred  and  five  dollars, 
defendants,  on  leave  to  amend,  with- 
drew all  their  pleadings,  and  pleaded 
to  the  Jurisdiction,  alleging  that 
plaintiff  fraudulently  overvalued  the 

froods  In  the  amended  petition  for 
he  purpose  of  conferring  Jurisdic- 
tion. It  was  held  that,  after  plead- 
ing to  the  merits  upon  the  first  peti- 
tion. It  was  too  late  for  defendants 
to  plead  to  the  jurisdiction  upon  the 
amended  petition,  since  the  amount 
of  actual  damages  claimed  In  both 
petitions  was  the  same,  and  defend- 
ants must  have  known  at  one  time  as 
well  as  another  whether  or  not  the 
valuation  of  the  goods  was  made  and 
the  exemplary  damages  were  olatmed 


In  good  faith.  Thompson  v.  Rosen- 
steln, (Tex.  Civ,  A.)  67  SW  439. 

37.  See  Fltzslmmona  v.  Kail,  84 
til.  688;  Obeme  v.  Oaylord,  IS  HI. 
A.  80. 

S8.  State  v.  Chamberlain,  64  Mo. 
888. 

99.  Plnkard  v.  WUlls,  28  Tex.  Civ. 
A.  198,  67  SW  186;  Hoadley  v.  Roush, 
8  W.  Va.  280  (holding  that  a  plea 
of  de  Injuria  may  also  be  filed). 

[a]  ror  form  of  ylM  MT  mom 
Jamalflcatas  see  Hoadley  v.  Roush. 
8  W.  Va.  280. 

(b]  Hon  aanminostaB  ud  tendsr; 
n  an  action  on  an  attachment  bond, 
where  unllouldated  damages  are 
asked,  the  plea  of  non  damniflcatus 
as  to  part,  and  tender  of  a  sum  cer- 
tain as  to  the  residue.  In  bar  of  the 
action  Is  Improper.  Dunning  v. 
Humphrey,  24  Wend.  (N.  T.)  81. 

80.  Waller  t.  Deranleau,  4  Nebr. 
(Unoff.)  497,  94  KW  1088. 

81.  Miller  V.  HcCrory.  S  KyL  774, 
11  Ky.  Op,  62S. 

82.  Cki^e  T.  Knykendall,  41  Ulss. 
06, 

38.  Fltsslmmons  v.  Hall.  84  HI. 
688;  Obeme  v.  Oaylord,  IS  ZIl.  A. 
SO. 

[a1   Vhs  TaUdt^  of  the  bond  Is  the 

only  issue  raised  by  the  plea  of  non 
est  factum.  Strong  v.  Hasterllk,  146 
111.  A.  346. 

[h]  AU  oUisr  matsrlal  STsnwBta 
are  adultted  and  this  result  Is  not 
affected  by  leave  given  to  defendant 
to  Introduce  special  matter  under 
that  plea.  Oberne  v.  Oaylord,  18  111. 
A.  SO. 
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tion  on  the  bond,  question  the  auffieieney  of  the 
sheriff's  return  of  levy." 

[$  1273]  (2)  Evidence  AdnissiUe  under  FlMd- 
Ings.  Under  a  plea  of  general  issue  or  general 
denial  it  is  proper  to  show  a  judgment  on  the 
merits  in  favor  of  attachment  defendant  in  an- 
other action  for  the  same  cause 'r^"  that  the  pro- 
ceeds of  the  sale  of  the  attached  property  were 
credited  to  the  attachment  debtor  in  the  original 
proceeding  in  order  to  reduce  the  amount  of  re- 
covery to  that  extent;'*  that  other  attachments 
were  issued  at  about  the  same  time  as  plaintiff's 
and  levied  on  the  same  goods,  and  that  after  the 
dissolution  of  plaintiff's  writ  the  goods  of  attach- 
ment defendant,  which  were  of  a  peri^able  nature^ 
were  held  by  the  sheriff  under  snen  other  writs,  and 
sold  on  the  petition  of  the  parties  to  such  other 
writs;"  or  that  attachment  plaintiff  stated  the 
facts  within  his  knowledge  to  his  attorney  before 
suing  out  the  writ,  and  nad  been  advised  by  him 
that  the  writ  was  authorized."  Where  the  attach- 
ment defendant  claims  the  value  of  the  use  of  the 
attached  property  under  his  plea  in  reconvention 
for  damages  for  wrongfully  and  maliciously  suing 
out  the  writ,  alleging  that  he  was  thereby  deprived 
of  its  use,  but  the  testimony  trads  to  show  that 
he  was  not  so  deprived  thereof,  plaintiff  in  attach- 
ment is  entitled  to  the  benefit  of  such  i)roof  without 
a  special  plea.'*  Where  defendant's  right  to  eoun- 
terclaim  for  damages  resulting  from  the  wrongful 
levy  of  an  attachment  in  the  action  was  agreed 
upon,  so  that  the  only  question  was  the  amount  of 
such  damages,  evidence  as  to  whether  the  attach- 


ment was  properly  sued  out  upon  reasonable  cause 
was  immaterial.^"  Where  the  pleadings  did  not 
claim  for  time  lost  and  expenses  incurred  in  inter- 
viewing attorneys  and  the  specified  items  of  dam- 
age did  not  include  such  claim  for  damages,  evi- 
dence of  such  daraagea  was  not  admissible.^^ 

A  general  allegation  of  * 'injury  to  credit"  is  suf- 
ficient to  authorize  the  introductiou  of  evidence  of 
a  general  loss  of  credit,  but  does  not  warrant  evi- 
dence of  special  injury  by  loss  of  credit  with  par- 
ticular persons.*'  Under  an  allegation  that  the 
levying  of  the  attachment  injured  plaintiff's  busi- 
ness and  credit,  evidence  that  the  news  of  the  at- 
tachment was  published  by  a  mercantile  ajmaey 
is  admissible  without  being  more  spedfleally 
pleaded.*' 

[i  1274]  (S)  Vftrisnoe.  The  evidence  adduced  in 
an  action  or  proeeedh^  for  wrongful  attachment 
must  conform  to  the  allegations  in  the  pleadings  of 
the  party  by  whom  it  is  offered,^  althoi^h  a  digfat 
variance  may  be  disr^arded  aa  immaterial  where 
the  adverse  party  was  probably  not  misled  to  his 
detriment.^  Where  the  complaint  in  an  action  m 
an  attachment  bond  fails  to  show  who  are  the 
obligees,  and  the  bond  was  in  fact  payable  to  oth- 
ers braides  plaintiffs,  objection  may  be  taken  to 
its  introduction  in  evidence,  or  a  variance  may  be 
claimed  and  proper  cha^fes  requested.** 

[$  1275]  j.  Evidence— <1)  Presumptions.  In  an 
action  for  wrongful  attachment  the  presumption  is 
that  the  writ  was  properly  and  lawfully  issued," 
And  was  sufficient  to  justify  a  levy  on  the  property 
of  defendant  named  therein.*'   However,  an  order 


34.    State  V.  Goodhue.  74  Ho.  A. 

162. 

SB.  RenVert  v.  Elliott.  11  Lea 
fTenn.)  285,  2B0  (where  It  fs  Bald: 
"A  former  Judgment  may  be  shown 
In  evidence  under  the  general  Issue, 
as  well  as  pleaded  In  bar,  and  Is 
equally  conclusive:  Warwick  v.  Un- 
(I'-rwood.  8  Head  (Tenn.)  2S8,  75 
AmD  767;  1  Ot  Ev.,  sees.  630.  581; 
Freeman  on  Judgments,  sec.  284"). 

M.  Van  Dewater  v.  Gear.  21  App. 
T>iv.  201.  47  NTS  503  (where  a  fraud- 
ulent transfer  of  the  property  was 
not  allowed  to  be  Shown  under  a  gen- 
eral denial);  Mayer  v.  Zhike,  72  Tex. 
446.  10  8W  K8B. 

87.  Engelke.  etc..  Milling  Co.  T. 
arunthftl.  48  Fla.  S49.  86  S  17. 

38.  Bowman  v.  Western  Fur  Hfg. 
Co..  96  Iowa  188.  64  NW  776. 

39.  Dwyer  v.  Testard,  86  Tex.  482. 

40.  Brown  V.  Spiegel,  167  Ulch. 
646,  ISS  NW  «18.  , 

41.  Armentrout  v.  Baldwin,  18S 
Iowa  410.  144  NW  1003. 

48.  Durr  v.  Jackson,  59  Ala.  208. 
See  also  Hayes  v.  Union  Mercantile 
Co..  27  Mont.  264,  70  P  976. 

43.  Haves  v.  Union  Mercantile  Co., 
27  Mont.  264.  7  P  975.       ,  ,  „  . 

44w  See  State  v.  Allen,  144  Ho.  A. 
284,  128  SW  809. 

Fal  ZUnstratlons. — (1)  Under  an 
allegation  that  In  consequence  of  the 
attachment,  attachment  defendant's 
business,  reputation  and  credit  have 
been  destroyed  and  lost,  and  his  cus- 
tomers have  withdrawn.  It  la  not 
competent  to  show  that  he  was  mak- 
ing advances  to  timber  men  and 
others,  and  that  thereby  he  became 
interested  In  the  handling  of  tim- 
ber and  crops,  and  that,  his  mercan- 
tile business  being  stopped,  ha  lost 
his  advantages,  and  lost  his  ad- 
Tancea  and  the  ahlpmant  of  hla  tim- 
ber. Pollock  V.  Oantt,  69  Ala.  873, 
44  AmR  619.  (2)  In  an  action  on  an 
ataohment  bond,  an  allegation  in  the 
petition  and  bill  of  particulars  that 
plaintiff  paid  out  for  railroad  fare  a 
certain  sum  In  obtaining  a  dlsaolutlon 


of  the  attachment  was  not  supported 
by  evidence  that  he  rode  on  a  pass. 
State  V.  Allen.  144  Mo.  A.  834.  128 
SW  809.  (3)  In  an  action  of  debt  on 
an  attachment  bond  In  which  defend- 
ant pleaded  non  est  factum  and  the 
Instrument  produced  was  not  a  txtnd 
but  a  covenant  to  pay  one  hundred 
dollars,  or  all  damages  plaintiff 
might  sustain  by  reason  of  the  Issue 
of  the  attachment.  It  was  held  that, 
although  oyer  was  not  demanded  by 
defendant  or  set  forth,  he  could  ot>- 
ject  to  the  variance  at  the  trial,  and 
that  such  variance  was  fatal.  Rocke- 
feller V.  Hoysradt,  2  Hill  (N.  T.) 
616.  (4)  A  bond  with  three  sureties 
on  which  an  attachment  In  aid  of  an 
action  Is  sued  out  Is  Inadmissible  to 
support  a  plea  in  the  main  action  In 
reconvention  for  damages  for  wrong- 
ful  attachmenL  declaring  on  an  at- 
tachment bond  with  two  sureties. 
Jordan  v.  Meyers,  89  Tex.  288,  84 
SW  92.  <6)  An  averment  that  de- 
fendant caused  plalntlfTs  goods  to 
be  seised  under  a  writ  of  attachment 
Issued  by  an  alcalde  of  Mexico  Is  not 
sustained  by  proof  that  at  the  suit 
of  defendant,  and  on  the  testimony  of 
a  witness  tendered  by  him  for  that 
purpose,  the  alcalde,  "as  a  measure 
of  Precaution,"  had  the  goods  seized 
and  placed  in  "the  custody  of  some 
secure  person."  Miles  v.  Butler, 
(Tex,  A.)  16  SW  108. 

48.    See  Brown  v.  Moore,  S  Or.  436. 

[a]  lUwrtratlons. — (1)  In  debt  on 
an  attachment  bond,  where  the  bond 
set  out  in  the  declaration  recites 
that  "Robert  Cornell  and  Charles  Cor- 
nell had,  on  the  day  of  the  date  of 
said  writing  obligatory,  prayed  an 
attachment  at  the  suit  of  said  Rob- 
ert and  Charles  Cornell,  merchants 
and  partners,  using  the  name  of  Cor- 
nell A  Brother,"  while  the  bond  set 
out  on  oyer  recited  that  "John  J. 
Stelner  bath,  on  the  day  of  the  data 
hereof,  prayed  an  attachment  at  th« 
suit  of  Robert  and  Charles  Cornell, 
merchants  and  partners,  u*lng  the 
name  of  (Tomell  ft  Brother,"  the  vari- 


ance was  not  material,  as  these  reci- 
tals did  not  form  an  essential  por- 
tion of  the  .  condition  of  the  bond. 
Dickson  v.  Bachelder,  21  Ala.  699.  (2) 
In  an  action  on  an  attachment  bond, 
where  It  Is  alleged  that  plaintiff  had 
actually  contracted  for  the  sale  of 
grain  after  It  had  been  attached,  and 
the  evidence  rejected  was  that  he  bad 
a  conditional  promise  that  upon  a 
certain  contingency  the  buyers  would 
take  the  grain,  and  that  contingency 
afterward  happened.  It  was  held, 
without  deciding  whether  the  reject- 
ed evidence  made  out  a  ground  for 
special  damage  or  not,  that  it  was  a 
variance  which  might  be  disregarded. 
Brown  V.  Moore,  3  Or.  4S6. 

40.  Painter  v.  Munn,  117  Ala.  SM, 
28  S  83,  67  AmSR  170. 

47.  tngalls  v.  Chrlstopherson.  21 
S.  D.  574,  114  NW  704. 

Fa]  Attdavtt  ■ttanliiiiMi. 
Where  it  is  alleged  In  an  action  on  an 
undertaking  that  application  was 
made  for  a  warrant  of  attachment, 
and  that  the  warrant  issued.  It  will 
be  presumed  that  proper  affidavit 
was  filed  with  the  clerk.  Brown  v. 
Tldrick,  14  S.  D.  249,  85  NW  185. 

[b]  Where  malloe  la  notther  al- 
legvd  nor  shown.  It  Is  assumed  that 
there  was  no  wrong  In  Issuing  the 
writ.  Blanchard  v.  Brown.  42  HlcK 
46,  3  NW  246. 

Cc]  PTOmmptlon  aa  to  inzladtotkia 
of  oonrt  of  another  atat*. — In  an  ac- 
tion on  an  attachment  bond  given  In 
another  state  In  a  suit  of  the  subject 
matter  of  which  the  court  of  that 
state  had  Jurisdiction,  It  will  be  pre- 
sumed that  the  court  had  JurlsdicUoe 
to  Issue  the  attachment,  althougli  no 
statute  of  that  state  authorising  the 
attachment  is  pleaded.  Cunningham 
v.  Jacobs.  120  Ind.  306.  22  NK  335. 

[d]  Tha  fact  that  aa  attMhaaat 
was  abandoBad  does  not  raise  mnr 
presumption  that  It  was  wrongfuL 
Frank  v.  Tatum,  (Tex.  Civ.  A_)  SC  SW 
900. 

4B.  tngalls  v.  Chrlstopherson.  21 
a  D.  874.  114  NW  704. 
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ATTACHMENT 


[6  C.  J.]  523 


dismiBsing  an  attachment  is  prima  facie  evidence 
that  the  attachment  was  wrongfully  ohtained.^* 

[S  1276]  (2)  Burden  of  Proof.  The  party  who 
seeks  to  recover  damages  by  reason  of  an  attach- 
ment against  him  has  the  burden  of  proving  that 
the  attachment  was  wrongful by  showing  such 
facts  and  circumstances  as  tend  to  establish  the 
truth  of  what  he  asserts.**    It  is  also  incumbent 


upon  liim,  where  such  matters  are  necessary  to  his 
recovery,*'  to  show  want  of  probable  cause  for  suing 
out  the  writ,"'  that  there  has  been  an  actual  levy 
upon  his  property,**  and  that  he  has  been  injured 
thereby  *'  and  the  extent  of  such  injury.** 

1277]  (8)  Admiflsibillty— (a)  In  Gonend.*' 
In  a  suit  on  an  attachment  bond  the  record  in  the 
original  suit  is  admissible  in  behalf  of  plaintiff,** 


«.  MUler  V.  McCrory,  11  KyL  774, 

n  Kr.  op.  «<s. 

W  Ala. — Calhoun  v.  Human,  87 
Ala.  277,  S  S  291[  City  Nat.  Bank  v. 
Jeffries.    7  3    Ala.    1  S3 ;  CGrady 
Julian,  S4  Ala.  88. 

Iowa. — Rlcker  v.  Davis,  160  Iowa 
37,  139  NW  1110:  Dent  v.  Smith.  S3 
Iowa  a«t.  6  NW  143;  Velths  v.  Hanre^ 
i  Iowa  IM;  Burrowa  v.  Lehndorff,  8 
Iowa  96. 

Nebr. — Jandt  V.  DeranlMu,  67 
Nebr.  497,  78  NW  SS;  8 ton  r.  Flnkle- 
ateln,  48  Nebr.  >7,  «6  NW  lOZO,  10 
LRA  644. 

Okl. — Bingham  v.  Oimun,  19  Okl. 
I!6,  92  P  147.  _ 

Tex. — Rlchburs  v.  Mellwalne,  (Civ. 
A.)  131  SW  1166;  UcFaddla  v.  Sims, 
4t  Tex.  Civ.  A.  698,  97  SW  33B;  Mich- 
lean  Stove  Co.  V.  Waco  Hardware 
Co.,  22  Tex.  CiT.  A.  293,  S4  flW  357; 
Raib  v.  White,  (Civ.  A.>  45  SW  850; 
Armstronff  v.  Ames,  etc,  Co.,  17  Tex. 
Or.  A.  46,  43  SW  302;  Dwyer  v. 
Testard.  1  Tex.  A.  Civ.  Cas.  f  1228. 
But  compare  Waring  v,  Fletcher,  152 
Ind.  <20,  52  NE  203  (holdins  that  In 
an  action  on  an  attachment  bond  for 
a  wron^I  attachment  the  srounds 
of  attachment  aet  fftrth  in  Uie  afll- 
davlt  of  attachment  are  not  thereby 
established  or  taken  aa  conclusive  as 
against  the  attachment  defendant, 
but  the  same  may  be  put  In  Issue, 
and,  to  sustain  the  attachment  pro- 
ceedings, plaintiff  In  attachment 
must  establish  one  or  more  of  the 
grounds  for  attachment  aet  out  In  his 
affidavit  by  a  preponderance  of  the 
evidence). 

[al  On*  TCooaveniar  for  wronrfol 
attaolimeat  lib  bound  to  show  that  the 
writ  of  attachment  was  wrongfully 
sued  out.  Rlchburg  v.  Mcllwalne, 
(Tex.  Civ.  A.)  131  SW  1166. 

[bl  Wlisre  the  avemiMits  of  19ia 
petraoB  an  pnt  1b  israa  by  the  an- 
Bwer,  the  burden  is  on  plaintiff  to 
show  that  the  grounds  of  attach- 
ment did  not  exist.  Jandt  v,  Deran- 
lean,  B7  Nebr.  497,  78  NW  it. 

[cl  mar*  the  answer  is  a  ren- 
«ral  draJal  of  the  averments  of  the 
petition,  the  burden  Is  on  plaintiff 
to  show  that  the  attachment  was 
wroncfally  Issued.  Stors  v.  Pinkle- 
Bteln.  60  Nebr.  177,  69  NW  85«. 

fd]  An  afeatatorr  ffxmuds  vMd 
Boi  1M  aimorad^Under  Code  S 
3887.  providing  that.  In  an  action  on 
an  attachment  bond,  plaintiff  there- 
in may  recover.  If  the  attachment 
was  wrongfally  aned  out.  without 
rpaaonable  cause.  In  order  to  recover 
on  attachment  bond  plaintiff  need 
only  show  that  the  ground  alleged 
In  the  petition  la  untrue,  and  that 
defendant  had  no  reasonable  cause  to 
believe  It  to  be  true,  and  need  not 
show  that  all  the  statutory  grounds 
on  which  the  writ  could  Issue  are  un- 
true. Riniren  Stove  Co.  v.  Bowers, 
109  Iowa  175.  80  NW  318. 

[el  Tlie  fact  tbnt  aa  attooli— at 
WB«  ftlMUtdoiied  does  not  cast  on  the 
attachment  plaintiff  the  burden  of 
«howlnK  ll>Bt  it  was  not  wrongful. 
Frank  v.  Tatum.  (Tex.  CMv.  A.)  28 
SW  900. 

51.  Barrorws  T.  I>hndorff,  8  Iowa 
98. 

[a]    Sbe  falsl^  of  Xbm  aJOdavit  on 

which  the  attachment  Issued  must  be 
established  by  a  preponderance  of 
tbe  evidence.  Michigan  Stove  Co.  v. 
Waco.  Hardware  Co.,  22  Tex.  Civ,  A. 
293.  ^4  S67. 

fbl    Xb  oxdar  to  IvatUJr  an  tnatrse- 
tlijat   the  writ  was  wrongfully 


sued  out.  the  wrongfiilnaBS  muat  con- 
clusively be  eatabllshed.  Rabb  t. 
White,  (Tex.  Ctv.  A.)  46  8W  860. 

OSl  BlMntiaf  af  MaMlttr  tvt 
wroMfia  wttaehmMit  see  aupra  f| 
1176^180. 

58.  Dent  V.  Smith,  53  Iowa  262.  6 
NW  143:  Raver  v.  Webster,  3  Iowa 
602,  66  AmD  9t;  Jones  v.  rVutn,  28 
Nebr.  76,  42  NW  283;  Parmer  v. 
Keith,  16  Nebr.  91.  20  NW  103; 
Banger  v.  Thomasaon,  (Tex.  Civ.  A.) 
44  SW  408. 

Ca]  If  exMnplaiT  or  pnaltlTe  dam- 
area  ax*  aonglit  to  be  recovered,  de- 
fendant In  attachment  has  the  burden 
of  proving  malice  In  suing  out  the 
writ  and  a  lack  of  probable  cause 
therefor.  Dwyer  v,  Testard,  1  Tex. 
A.  Civ.  Cas.  t  1228. 

54.  Bamett  v.  Lucas,  27  Tnd.  A. 
441,  61  NE  883;  Mazlroft  v.  Commer- 
cial Bank,  135  Mich.  390,  97  NW  763. 
See  also  Graham  v.  Reno,  6  Colo.  A. 
330,  88  P  835. 

65.  State  v.  Webb  City,  etc.,  Pdy., 
etc..  Works,  151  Mo.  A.  31,  132  SW  18; 
Jones  v.  Pruln.  26  Nebr.  76.  42  NW 
283;  Parmer  v.  Keith.  16  Nebr.  91,  20 
NW  103;  Banning  T.  Reeves,  2  Tenn. 
Ch.  263.  Sea  also  Bowen  v.  King, 
148  N.  a  886,  69  SB  1044. 

[a]  Xlln>tMUoB<— In  an  action  on 
an  attachment  bond  for  wrongfully 
attaching  relator'a  pun>p,  in  which 
damages  were  claimed  for  the  flood- 
ing of  Its  mine  by  the  pumps  being 
stopped.  It  was  bound  to  prove  that 
the  attachment  stopped  the  pump, 
resulting  In  the  mine  being  flooded. 
State  v.-  Webb  City,  etc.,  Fdy„  etc., 
Worka,  161  Mo.  A.  81,  133  8W  18. 

Cb]  Wliara  no  aotnal  damafM  are 
shown,  none  can  be  recovered.  Bil- 
llngton  V.  Poltevent,  etc..  Lumber  Co., 
62  La.  Ann.  1397,  27  B  725;  I^wson 
V.  Goodwin,  37  Tex.  Civ.  A.  484.  S4 
SW  279;  Hume  v.  Netter,  (Tex.  Civ. 
A.)  72  SW  866  (holding  that,  where 
no  Injury  to  defendants'  credit  or 
reputation  In  business  had  resulted 
from  the  attachment  of  their  plant, 
and  It  did  not  appear  what  was  the 
reasonable  value  of  the  use  of  the 
plant  during  the  time  It  was  In  the 
possession  of  the  sheriff,  defendanta 
were  not  entitled  to  recover  damages 
for  the  levy  of  the  attachment). 

[c]  WlMia  a  raoov«CT  of  oouMl 
feea  la  aoultt  (1)  by  defendant  In  at- 
tachment, the  burden  rests  upon  him 
to  show  that  the  fees  have  been 
paid  or  contracted  for  (Shults  v. 
Morrison,  8  Mete  (Ky.)  98),  <2)  and 
that  the  amount  thereof  Is  reasonable 
(Shultz  V.  Morrison,  supra:  State  v. 
Seavey,  137  Mo.  A.  I,  119  SW  17, 
holding  that  the  value  of  such  serv- 
ices must  be  shown). 

56.  Pinson  v.  Kirsh,  46  Tex.  28: 
Tynberg  v,  Cohen,  (Tex.  Civ.  A.)  24 
SW  814. 

[a]  nia  ▼Blue  of  the  we  of  the 
property  seized  must  be  shown  In 
order  to  authorize  a  recovery  for  the 
loaa  of  such  use.  Hume  v.  Netter, 
(Tex.  Civ.  A.)  72  SW  865. 

57.  [a]  Evidence  held  inadmiaalMe. 
— (1)  In  an  action  by  a  bank  on  notes 
in  which  plaintiff  sued  out  an  at- 
tachment to  recover  damages  for 
which  defendant  filed  a  counterclaim, 
defendant's  brother  was  asked  by  de- 
fendant: "What  did  the  bank's  cash- 
ier say  with  reference  to  defendant 
as  to  the  notes  or  claims  the  bank 
held  in  this  attachment  sultr*  to 
which  he  answered:  "He  claimed 
that  defendant  would  not  settle  an 
overdraft,  and  I  asked  him  why  he 


did  not  see  me  before  running  the 
attachment."  The  wltncsa  was  then 
asked:  "What  reply  did  he  make?" 
and  anawered:  "No  particular  reply. 
X  told  him  we  had  never  refused  to 
help  my  brother,  and  1  thought  he 
ought  to  let  me  know  before  he  ran 
the  attachment."  This  was  held  er- 
ror, as  plaintiff  was  not  required  to 
consult  defendant's  brother  before 
beginning  tbe  suit,  and  evidence  tend- 
ing to  show  delinquency  thereon  was 
IneompetenL  Defendant's  brother 
was  also  asked:  "What  did  the 
bank's  cashier  say  about  a  $1,500  note 
held  by  the  bank  as  collateral  ae- 
curltyr'  to  which  he  answered:  "t 
offered  to  turn  that  note  over  to  pay 
off  alt  defendant's  Individual  notes 
that  were  given  direct  to  the  bank, 
and  he  refused  to  do  It,"  and  this 
also  was  held  Incompetent,  In  ab- 
sence of  a  showing  that  the  witness 
had  any  authority  from  defendant  to 
make  such  an  offer,  while  If  he  had, 
it  was  only  an  offer  of  settlement, 
and  did  not  tend  to  show  that  the  at- 
tachment was  wrongfully  sued  out. 
Maasena  Sav.  Bank  v.  uarslde,  161 
Iowa  1<8.  130  NW  918.  (2)  In  an  ac- 
tion for  the  wrongful  attachment  of 
merohandlse,  the  court  properly  re- 
fused to  permit  plaintiff  to  state 
from  whom  he  purchased  hts  stock. 
Sterling  v.  Marine  Bank,  120  Md.  396, 
87  A  697,  AnnCasl916A  1219. 

[b]  Bvldenoe  held  admissible. — 
Evidence  as  to  the  particulars  of 
the  trade  between  the  parties  and  as 
to  the  agreement  showing  how  pay- 
ments had  been  made  and  In  what 
way  the  balance  due  was  to  have 
been  paid  was  held  properly  admit- 
ted. Brady-Neely  Grocer  Co.  v.  De 
Foe,  (Tex.  Civ.  A.)  169  SW  1136. 

58.  Hamilton  v.  Maxwell,  133  Ala. 
283,  82  S  18:  Hundley  v.  Chadlck.  109 
Ala.  676,  19  S  845:  Dothard  v.  Sheld, 
69  Ala.  185;  Donnell  v.  Jones,  17  Ala. 
689,  62  AmD  194:  Draper  v.  Van- 
horn,  12  Ind.  352;  Drummond  v. 
Stewart,  8  Iowa  341;  Raver  v.  Web- 
ster, 3  Iowa  602,  60  AmD  96: 
Blanchard  v.  Brown,  42  Mich.  46,  3 
NW  246. 

[a]  Tarteaoa  as  to  name  of  at- 
taohnwBt  defsndaat. — ^Where  It  Is  al- 
leged and  shown  that  plaintiff  In  the 
suit  on  the  attachment  bond,  who  Is 
there  named  as  "Luelen,"  Is  the  real 
defendant,  and  the  one  whose  prop- 
erty was  seized.  It  Is  not  sufflclent 
ground  for  rejecting  the  evidence  of 
the  record  In  the  attachment  case 
that  defendant  is  there  designated  as 
"Lewis,"  the  evidence  showing  that 
he  was  known  by  both  names. 
Waller  v,  Deranleau,  4  Nebr.  (Unoff.) 
497,  94  NW  1038. 

[b]  The  amdavtt  upon  which  the 
attachment  was  Issued  Is  admissible 
on  behalf  of  plaintiff.  Ralney  v, 
Kemp.  64  Tex.  Civ.  A.  486,  118  SW 
630. 

[c]  The  bond  (1)  Should  be  re- 
ceived In  evidence,  as  also  testimony 
showing  the  manner  of  Its  execution, 
where  suit  Is  brought  on  a  bond  pur- 
porting to  be  executed  by  the  at- 
torney of  attachment  plaintiff  In  his 
behalf,  the  latter  denies  Its  execution 
under  oath,  and  the  testimony  tends 
to  prove  the  agency  of  the  attorney 
and  the  ratification  of  his  act  In 
bringing  the  suit  by  the  principal. 
Hutchinson  v.  Smith,  86  Mich.  146, 
48  NW  1090.  (2>  An  attachment  un- 
dertaking. In  the  body  of  which  de- 
fendants' names  appear  aa  obligors, 
IB  admissible  in  evidence,  although 
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although  it  was  not  filed  with  the  complaint,^'  and 
when  megible  may  be  elucidated  by  parol  evidence.*" 
But  where  the  action  was  for  an  unlawful  taking 
of  pr<^>erty  under  a  warrant  of  attachment  which 
was  sniffieqnently  vacated,  and  after  such  vacation 
a  second  and  valid  warrant  had  been  secured  and 
placed  in  the  hands  of  the  officer  who  hcJd  the 
property  and  the  property  sold  therennderj  it  was 
held  that  the  judgment  roll,  execution,  and  return  of 
the  officer  were  not  competent  either  in  defense 
or  in  mitigation  of  damages.'^ 

The  deposition  of  the  officer  levying  the  attach- 
ment has  also  been  held  admissible  for  the  purpose 
of  showing  what  he  did.'^ 

The  holding  of  the  goods  under  other  writs  after 
one  had  been  dissolved  may  be  shown.'' 

Secondary  evidence  of  the  contents  of  the  bond 
may  be  admitted  when  a  proper  foundation  therefor 
is  laid.'* 

1278]  (b)  As  to  Grounds  of  Attachment— «a. 
In  General  Where  an  attachment  is  sued  ont  on 
the  ground  of  intent  to  defraud  creditors,  testimocy 
as  to  the  financial  condition  of  attachment  defend- 
ant, although  not  known  to  plaintiff  in  attachment, 
is  admissible  as  tending  to  show  the  truth  or  falsity 
of  the  charge;"  and  evidence  that  defendants  had 
refused  to  pay  or  secure  debts  to  others  than  plain- 
tiff, that  judgment  bad  been  obtained  against  them, 

at  the  bottom  appears  the  name  of  a 
banklnir  company  of  which  they  are 
offlcers,  with  an  erasure  throueh  It. 
and  the  appearance  that  "by"^  had 
originally  been  written  before  each 
of  their  names,  and -"Pres."  after  one 
and  "(3aBhler"  after  the  other.  Waller 
T.  Deranleau,  4  Nebr.  (Unotf.)  497, 
94  NW  10»8. 

[dl  Tin. Jiaf  BToeptioiis  i 
Where,  after  the  auing  out  of  an  at- 
tachment, defendant  In  the  attach- 
ment brought  an  action  a^alnat  plain- 
tiff for  various  wrongs,  including  the 
alleged  wrongful  suing  out  of  the 
attachment,  ft  was  held  that  the 
pleadings  In  such  former  action  were 
needful  and  controlling  to  ascertain 
the  subject  matter  Involved  in  the 
adjudication,  but  excerpts  from  the 
bill  of  exceptions  of  rulings  and  In- 
structions to  the  Jury  embodied 
therein  offered  to  modify  the  effect 
of  the  Judgment  were  Immaterial,  the 
pleadings  not  having  been  disturbed 
by  the  rulings  referred  to.  Johnston 
V.  Sexton.  159  Fed.  70.  8$  CCA  260. 

[e]  Motions  and  orders. — Where, 
in  an  action  for  wrongful  attach- 
ment,  it  was  shown  that  no  writ  of 
attachment  was  on  file,  the  admission 
in  evidence  of  motions  by  plaintiff 
In  the  original  suit  to  substitute  the 
writ  of  attachment,  and  for  an  order 
directing  the  sheriff  to  sell  the  prop- 
erty levied  upon  under  the  writ,  and 
the  order  of  the  court  thereon,  was 
competent,  as  showing  that  plaintiff 
therein  recognised  the  validity  of  the 
levy  of  the  writ  of  attachment  Ham- 
ilton V.  Maxwell,  1S3  Ala.  i»t,  »  S 
13. 

[f]  Tb*  optadon  of  the  spoellate 
oown  In  an  attachment  case  Is  not 
admissible  In  evidence  In  an  action 
on  the  attachment  bond,  it  being  ad- 
mitted that  the  attachment  was  not 
successfully  maintained.  State  v. 
Parsons,  109  Mo.  A.  432,  S4  SW  1019. 

[g1  Attaohment  not  provable  by 
MVOX.»An  attachment  of  property 
by  virtue  of  a  writ  of  attachment 
cannot  be  proved  by  parol.  Brauns- 
dorf  V.  Pellner.  76  Wis.  1,  45  NW 
97, 

[h]    Beoovd  of  snbaeonent  nit. — 

In  an  action  for  maliciously  suing 
out  a  writ  of  attaohment  and  levy- 
ing on  exempt  property  It  is  error  to 
reodve  In  evldenoe  a  part  of  the  rec- 
ord tn  a  subsequent  suit  between 


and  that  they  had  not  acted  aa  honest  men  ordi- 
narily would  have  done  has  been  held  not  otgee- 
tionable,  on  the  ground  of  it  being  inmiaterial  ho« 
defendants  were  indebted  to  others,  or  because  it 
related  to  a  part  only  of  the  defendants."  When 
defendant  in  attachment  reconvenes  in  the  main 
action,  the  affidavit  for  attadimwt  is  not  evidenee 
of  the  allied  causes  on  which  the  attachment  wu 
sued  out." 

On  an  lame  u  to  probaU«  caue  for  suing  out  the 
writ,  evidence  as  to  the  actual  nonexistence  of  tbe 
grounds  alleged  is  not  competent.*' 

[$  1279]  bb.  R«noval  of  Debtor  from  State  or 
Ooon^.  As  bearing  on  the  intention  of  defendant 
in  attaohment  to  remove  from  the  state  or  county, 
he  may,  it  has  been  held,  show  his  own  declarations 
made  shortly  before  leaving  and  before  tbe  attseb- 
ment  issued,  to  the  effect  that  his  absence  wonld 
be  only  temporary;"'  and  where  it  is  admitted  that 
defendant  left  the  state  in  the  summer  in  which  the 
attachment  was  sued  out,  be  may  show  that  it  was 
bis  habit  to  leave  the  state  on  a  visit  every  summer,^ 
But  he  cannot  show  that  it  was  generally  reputed 
in  tbe  neighborhood  in  which  he  lived  that  he  was 
merely  leaving  the  state  on  a  temporary  visit/' 
or  introduce  opinion  evidence  of  another  as  to  his 
intentions;"  nor  is  it  competent  for  him  to  testify 
as  to  an  nncommunieated  intention  to  remain  within 


phitntlff  and  one  of  the  defendants 
wherein  plaintiff  recovered  damages 
for  the  breach  of  a  contract,  which 
breach  existed  at  the  time  of  the 
suing  out  of  the  attachment,  and 
might  have  been  used  as  a  counter- 
claim. Carel  v.  Haedecke,  128  Minn. 
43B,  143  NW  1124. 

59.  Draper  v.  Vanhom.  13  Ind.  8S3 
(so  holding  upon  the  around  that 
plaintiff  18  not  reaulred^  to  llle  the 
evidence  by  which  he  expects  to 
prove  the  allegations  tn  his  plead- 
ings). 

60.  See  Goldsmith  v.  Picard,  27 
Ala.  142. 

[a]  Ap|dlc»tlOB  of  role. — Where 
the  date  of  the  affidavit  for  attach- 
ment Is  Illegible,  two  figures  having 
been  apparently  written  and  blended 
together,  the  testimony  of  the  clerk 
who  Issued  the  writ  Is  admissible  In 
connection  with  It  to  show  that  the 
wrong  date  had  been  first  written  by 
the  attorney  and  that  he  had  cor- 
rected it.  Cfoldamlth  v.  Picard,  27 
Ala.  142. 

SI.  Oeller  v.  Rosenfeld.  139  App, 
Dlv.  289.  123  NTS  628. 

ea.  U.  S.  Fidelity.  etc„  Co.  v. 
Howes,  109  SW  34S,  38  KyL  131 
(holding  that,  while.  In  an  action  on 
an  attachment  bond,  the  order  of  the 
court  discharging  the  attachment,  in 
connection  with  the  opinion  of  the 
Judge,  which  was  a  part  of  the  rec- 
ord, and  the  other  proceedings  tn  the 
case,  including  the  copy  of  the  at- 
tachment, made  out  a  prima  fiutle 
case  for  plaintiff,  the  deposition  of 
the  officer  levying  the  attachment 
was  properly  admitted  to  show  what 
he  did,  and  the  nature  of  plalntUTa 
loss  resulting  from  his  store  being 
closed  under  the  attachment), 

63.  Bngelke,  etc..  Milling  Co.  v. 
Orunthal.  46  F^a.  349,  36  S  17. 

64.  Barnett  v.  Lucas,  27  Ind.  A. 
441,  61  NS  688. 

[a]  AltematlTe  avenaent  la  com- 
plaint;^— Where  the  complaint  avers 
that  the  bond  sued  on  Is  lost  or  In 
the  possession  of  defendant,  proof 
that  It  Is  lost  Is  proof  of  the  com- 
plaint and  Justifies  secondary  evi- 
dence. Barnett  v.  Lucas,  27  Ind.  A. 
441.  61  NE  683. 

65.  Ruthven  v.  Beckwith,  84  Iowa 
716,  46  NW  1078.  Bl  NW  ISi. 

[a]  »aah«ni*ey«— 33Mdence  Uuit 
defendant  had  taken  advantage  of  the 


bankruptcy  law  about  the  time  that 
the  business  transactlona  involved  In 
the  suit  began  was  admissible. 
RIcker  v.  Davis,  160  Iowa  87,  139  NV 
1110. 

66.   Dent  v.  Smith,  S3  Iowa  8«J,  6 

NW  148. 

ST.   Dupree  v.  Ounter,  33  Tex.  CIS. 

68.  Peters  v.  Snavely-Ashton.  144 
Iowa  147,  120  NW  1043.  132  NW  826 
(where,  after  the  discharge  of  an  at- 
tachment on  the  ground  that  plain- 
tiff had  no  cause  or  action,  defendant 
filed  a  counterclaim  on-  the  attach- 
ment bond,  based  on  the  antrutbful- 
ness  of  the  statements  made  as 
grounds  for  the  attachment,  and  It 
was  held  that  evidence  to  show  tbat 
defendant  was  not  about  to  dispose 
of  her  property  to  defraud  her  cred- 
itors, and  was  not  about  to  remove 
her  property  from  the  state,  the 
grounds  alleged,  was  not  admissible, 
the  issue  being  whether  she  had 
given  plaintiff  reasonable  ground  to 
believe  that  the  grounds  alleged 
were  true);  Charles  City  Plow,  etc 
Co.  V.  Jones.  71  Iowa  284,  32  NW  280 
(holding  that  attachment  defendant 
could  not  testify  as  to  whether  he 
was  about  to  convey  his  proi»erty  to 
defraud  creditors). 

60.  Offutt  V.  Edwards,  9  Rob. 
(La.)  90. 

[a]  m  AUhtuna  (1)  it  Is  held 
that  In  order  to  render  such  declara- 
tions competent  it  Is  necessary  that 
they  be  made  at  tbe  time  of  leavlns. 
and  In  explanation  of  the  act.  Bald- 
win V.  Walker,  91  Ala.  428,  8  S  364. 
(2)  And,  unless  ao  made,  declarations 
of  attachment  defendant  anterior  te 
the  auing  out  of  the  attachment,  ex- 
plaining hia  Intention  to  leave  tbe 
state  only  temporarily,  are  not  a  part 
of  the  res  gestae  and  are  not  ad- 
missible. Baldwin  v.  Walker,  supra; 
Jackson  v.  Smith,  75  Ala.  97;  Havis 
V.  Taylor,  13  Ala.  824. 

TO.  Baldwin  v.  Walker,  94  Ala.  514. 
10  S  391  (Where  It  was  said  that 
proof  of  such  habit  would  tend  to 
establlBh  a  fact  which  might  other, 
wise  be  treated  by  the  Jury  as  evl* 
dence  of  a  permanent  removal). 

71.  Havis  V.  Taylor,  13  Ala.  324. 

72.  Baldwin  v.  Walker.  94  Ala. 
514.  10  S  391  (holding  that  one  who 
la  boarding  with  attachment  defend- 
ant cannot  testify  that  he  knew  tliat 
the  latter  was  not  about  to  remove 


For  latar  casss,  Aaralopnwato  and  ohasfas  In  the  law      enmulatlva  Annotations,  same  title,        and  note  nvmbtf . 

Digitized  by  VjOOglC 


§§  1279-1283] 


ATTACHMENT 


[6C.J.]  526 


the  state.*'  naintiff  in  attaehment  may  introdnce 
evidfflice  of  deciarations  of  defendant  in  attachment, 
tending  to  show  preparations  for  removal  from  the 
state,  if  such  deelarations  were  made  before  tiie 
mag  ont  of  the  writ,^^  or  to  show  efforts  of  de- 
fendant in  attachment  to  sell  hn  property;"  bat 
testimony  as  to  what  defendant  was  doing  in  his 
business  is  competent  only  so  far  as  it  ezpTeaaes  his 
intentions  as  known  to  plaintiff  in  attaounent  J' 

[f  1280]  cc.  Bemoral  of  Property  tnm  Ooonty. 
A^j  evidence  tending  to  show  that  plaintiff  was  re- 
moving his  property  from  the  county,  and  that  at 
tbe  time  he  was  dondii^  the  title  as  to  a  part  of 
the  property  bo  to  be  removed  is  admiarible  to  show 
frandnlent  intent  on  his  part.** 

[i  1281]  dd.  Defendant  About  to  Dispose  of 
Fnq^erty  Frandnleiitiy.  In  proceedings  to  recover 
for  wrongful  attachment,  sued  out  on  the  ground 
that  defendant  therein  was  about  to  d^poae  of  or 
convey  his  property  in  fraud  of  creditors,  it  is  com- 
petent to  prove  in  support  of  the  proceedings  all 
acts  of  defendant  which  tend  to  show  such  intent, 
whether  beforo  or  after  the  attachment;**  but  the 
mere  fact  that  defendant  was  embarrassed  in  hia 
pecuniary  affairs  and  was  pressed  for  money  when 
the  writ  issued  cannot  be  shown  unless  the  rele- 
vancy of  such  evidence  is  shown  by  its  connection 
with  some  question  of  fraud.'"  Defendant  in  at- 
tachment, on  his  part,  may  show  his  own  acts  prior 
to  the  application  for  attachment,  which  tend  to 
establish  his  intention  to  pay  bis  debts,""  and  that 
all  the  money  received  by  him  in  his  business,  other 
than  that  necessary  for  his  family,  was  used  to  pay 
his  debts  but  be  cannot  testify  that  a  certain  act 
done  by  him  ^ter  the  attachment  was  caused  there- 
by, where  nothing  appears  to  show  that  this  was 


other  than  a  seeret  and  unocHnmonieative  motive.** 
1282]  M.  Transfer  or  Oonnyuica  of  Fr«per^ 
to  Dafrand  Oreditors.  In  proceedings  to  recover 
for  injuries  caused  by  wrongful  attaehment,  issued 
on  the  ground  that  defendant  therein  had  conveyed 
property  to  defraud  creditors,  attachment  plaintiff 
may  question  the  person  to  whom  the  goods  were 
oonv^ed  as  to  the  price  paid,  to  determine  the 
question  of  attaehment  defendant's  good  faith,  and 
the  memory  of  the  witness  may  be  refresh^  by 
showing  him  an  invoice  of  the  goods.'*  Plaintiff 
in  attaehment  may  also  show  that  deeds  or  mort- 
gages executed  by  defendant  in  attachment  were 
withheld  from  record  until  about  the  time  of  the 
attachment.**  Defendant  in  attacdunent  eannot  tes- 
tify respecting  his  intent  in  disposii^  of  his  prop- 
erty** or  introduce  evidenee  of  secret  instructions 
given  only  to  his  employees  in  r^ard  to  the  con- 
dnct  of  the  business;**  nor  can  a  witness  for  de- 
fendant testify  that  he  had  heard  no  suspicions  ex- 
pressed by  others  that  defendant  was  trying  to  de- 
fraud his  creditors.?*  But  evidence  as  to  delays  in 
getting  cars  for  the  shipment  of  .defendant's  mez^ 
chandise  is  admissible  as  showii^  the  goieral  course 
of  business  and  as  bearing  on  the  intent  to  defraud.** 

An  offer  to  convey  property  to  the  attaching  credi- 
tor in  settlement  of  his  debt  and  the  refusal  of  such 
offer  cannot  be  shown.*' 

[$  1283]  ff.  Fraudulent  Withholding  of  Means 
from  Oreditors.  In  an  action  for  wrongful  attach- 
ment, based  on  the  ground  that  the  debtor  was 
fraudulently  withholding  means  from  his  creditors, 
he  may  show  in  his  own  behalf  that  he  had  paid  out 
large  sums  to  creditors  during  the  year  preceding 
the  levy,'"  or  that  at  the  time  the  attachment  was 
sued  out  be  was  a  man  of  large  means,  and  bad  a 


from  the  state  at  the  time  of  the 
sulnv  out  of  the  attachment,  as  this 
Is  a  mere  matter  of  opinion). 

73.  Baldwin  v.  Walker,  91  Ala.  428, 
8  8  M4. 

[a]  nis  Is  a  matter  of  InfsrMo* 
to  to  dxmWB  by  tta  jnxr  from  the 
facts  and  cu-cnmstances  In  the  case. 
Baldwin  V.  Walker,  •!  Ala.  488,  8  S 
8<4. 

74.  Baldwin  v.  Walker,  94  Ala.  KX4, 

10  8  391. 

[a]  Dsolanttloaa  made  sitsr  the 
sulns'  out  of  the  writ  are  not  ad- 
missible against  defendant  In  attach- 
ment. Baldwin  v.  Walker,  94  Ala. 
S14.  10  S  391. 

[b]  VkeM  tlis  svldettoe  leaves  it 
donbUia  whether  such  declarations 
were  made  before  or  after  that  time, 
the  Jury  should  be  left  to  decide  that 
question,  and  the  declarations  should 
be  allowed  to  go  to  them  under 
proper  Instructions  on  that  point. 
Baldwin  V.  Walker,  94  Ala.  614,  10  S 
391. 

7B.  Troy  v.  Rogers,  113  Ala.  181, 
20  S  999  (where  it  is  held  that  in 
an  action  for  wrongful  attachment, 
sued  ont  on  the  ground  that  attach- 
ment defendant  was  about  to  remove 
from  the  state,  he  may  be  properly 
required  to  testify  that  he  made  ef- 
forts to  sell  his  personal  property, 
and  state  that  he  expected  to  go  to 
another  state  and  engage  in  business 
there). 

T8L  Rnthven  v.  Beckwlth,  84  Iowa 
716.  45  NW  1073^1  NW  ISS. 

9T.  I^Nell  v.  Wills  Point  &nk,  67 
Tex.  86,  8  BW  764. 

78.  Cltlxens*  Nat.  Bank  v.  Con- 
Terse,  106  Iowa  S<9.  76  NW  604; 
Mayne  v.  Council  Bluffs  Sav.  Bank, 
80  Iowa  710,  45  NW  1067;  Pate  v. 
Vardeman.  (Tex.  Civ.  A.)  IfiSSWllSS. 

[aj  Tlis  flllBff  of  a  dssd  purport- 
ing to  be  executed  on  the  day  on 
Which  the  writ  Issued  may  be  shown. 


30  Tex.  Civ.  A. 


Cline  V.  Hachbarth, 
S91,  71  SW  48. 

[b]   MortmCM  exeotttvd  after  levy 

tat  on  same  day, — On  an  issue  as  to 
whether  an  attachment  was  wrong- 
fully sued  out.  on  the  ground  that 
the  debtor  was  about  to  dispose  of 
his  property,  mortgages  executed  by 
the  debtor  subsequent  to  the  levy, 
but  on  the  same  day,  are  competent 
evidence  to  show  his  Intention.  Clti- 
seni^  Nat.  Bank  v.  Converse,  106 
Iowa  469,  76  NW  60fl. 

Cc]  atatensnta  of  sttaohwioiit  ds- 
fMUlaat, — If  it  is  shown  that  attach- 
ment  defendant  was  negotiating  at 
the  time  the  attachment  was  sued 
out  for  a  sale  of  his  property  at  a 
low  price,  evidence  ts  admissible  of 
a  statement  by  him  that  he  "was  in- 
volved and  broke."  Lockhart  v. 
Woods,  38  Ala.  681.  « 

[d]  Vrlov  snocMMfol  attaohmsnt 
on  sants  grotmd. — Plaintiff  in  attach- 
ment Is  entitled'  to  show  that  a  third 
person  had  procured  an  attachment 
against  defendant  on  the  ground  that 
It  was  about  to  dispose  of  its  prop- 
erty fraudulently,  to  which  defend- 
ant had  made  no  defense,  and  that 
the  affidavit  In  such  case  was  sus- 
tained. Michigan  Stove  Co.  v.  Waco 
Hardware  Co.,  82  Tex.  Civ.  A.  293, 
54  SW  367. 

[e]  n*  rsoord  of  a  eoafsyaaos 
of  laad  is  not  admissible  In  support 
of  an  allegation  that  plaintiff  was 
about  to  convey  his  property  out  of 
the  state  with  Intent  to  hinder  and 
defraud  his  creditors.  Dynes  v.  EU)b- 
Inson.  11  Iowa  137. 

79.    Ployd  V.  Hamilton.  38  Ala.  286. 

80:  Kaufman  v.  Armstrong,  74 
Tex.  46,  11  SW  1048. 

81.  Kaufman  v.  Armstrong,  74 
Tex.  66,  11  SW  1048. 

as.  Adams  v.  Thornton,  82  Ala, 
260,  3  S  20. 

[a]    SwMaear  tou  art  wttkln 


mle. — On  an  issue  as  to  the  right- 
fulness of  an  attachment,  testimony 
by  attaehment  defendant  that  he  had 
made  no  arrangement  to  dispose  of 
the  property  except  In  the  usual 
course  of  business,  and  to  utilise  the 
proceeds  to  pay  hla  debts.  Is  ad-  ■ 
misslble,  and  is  not  objectionable  as 
stating  the  unexpressed  Intention  of 
defendant  in  disposing  of  the  prop- 
erty. Ruthven  v.  Beckwlth,  84  Iowa 
716,  46  NW  1073,  61  NW  168. 

88.  Marx  V.  Lelnkaufl,  98  Ala,  468, 
9  S  818. 

84.  Rabb  V.  White,  (Tex.  Civ.  A.) 
46  SW  860  (holding  that  mortgages 
and  deeds  of  trust  executed  some 
time  before  the  attachment  and  with- 
hold from  record  until  about  the 
time  the  writ  was  issued  are  ad- 
missible In  evidence). 

[a]  lUnstratloa. — In  an  action  for 
wrongful  attachment,  obtained  on 
the  ground  that  the  attachment  de- 
fendant was  fraudulently  disposing 
of  his  property,  evidence  that  a  deed 
from  the  attachment  defendant  to  his 
father  was  not  filed  until  the  day  on 
which  the  writ  was  Issued,  although 
It  purported  to  have  been  executed 
nearly  three  years  before,  was  ad- 
missible as  tending  to  show  that  he 
was  in  fact  fraudulently  disposing 
of  his  property.  Ctlne  v.  Hackbarth, 
30  Tex.  Civ.  A.  691.  71  SW  48. 

8&.    Sell  V.  Belden.  48  Iowa  461. 

86.  Deere  v.  Bagley,  80  Iowa  197, 
45  NW  667. 

ST.  White  V.  Beck,  64  Iowa  122,  19 
NW  872. 

SiB.  Ruthven  v.  Beckwlth,  84  Iowa 
715,  46  NW  1073,  61  NW  163  (so 
holding  where  defendant  was  en- 
gaged In  the  business  of  baling  and 
shipping  hay). 

85.  Jefferson  County  Sav.  Bank  v. 
Bborn,  84  Ala.  629.  4  S  384. 

80:  Birmingham  Dry-Goods  Co.  v. 
Plnley,  128  Ala.  634,  26  S  188. 
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lar^  amount  of  property  about  him  and  under  his 
control,  claiming  it  openly  and  notoriously  aa  bis 
own."* 

[(  1284]  (c)  Ax  to  Probable  Oause  for  Attach- 
maaX,  In  proceedings  to  recover  for  injuries  caused 
by  wrongful  attaebment,  facts  and  cireumstanoee 
within  the  knowledge  of  attachment  plaintiff,  such 
as  gave  him  reason  to  believe  the  truth  of  the  facta 
stated  in  the  affidavit,  are  competent  evidence  to 
show  probable  cause  for  suing  out  thft  writ;"  but 
matters  which  were  not  known  to  attachment  plain- 
tiff at  the  time  of  suing  out  the  writ  cannot,  of 
course,  be  shown  on  the  issue  of  probable  cause 
therofor;*'  nor  is  evidence  of  statements  of  third 
persons  to  attachment  plaintiff  as  to  defendant's 
conduct  admissible,  whero  there  is  no  offer  to  prove 
that  such  statements  were  true  or  that  plaintiff  had 
reason  to  believe  them  to  be  so.*'  Evidence  as  to 
the  conduct  of  attadiment  defendant's  affairs  and 
the  good  faith  of  hu  transactions  is  competent  'to 
prove  want  of  raasonable  cause.*' 

[f  1286]  (d)  Aa  to  MaUco  of  Plaintiff  in  Afr- 
tacfament — sa.  E^^istence  of  Malice.  It  has  been  held 
competent  for  the  purpose  of  proving  malice  to  show 
that  plaintiff  in  attachment  procnnd  two  attach- 
ments in  one  week,**  or  to  adduce  evidence  of  at- 
tachment defendant's  reputation  for  solvency  and 
abilify  to  pay  his  debts  ;*^  and  where  the  debtors 
sued  in  attachment  were  a  partnership  it  is  com- 
petent to  prove  a  wrongful  levy  of  the  attachment 
on  the  individual  property  of  one  of  the  partners, 
and  attendant  circumstances  of  aggravation,  wan- 


tonness, or  gross  negligence,  for  the  pnipose  of 
proving  malice.*^  But  on  the  issue  of  malice  U  is 
not  permissible  to  show  slanderous  words  or  dee- 
larations  of  attachment  plaintiff  after  the  eont- 
mencement  of  the  action  unless  they  rolate  di- 
rectly to  the  act  of  suing  out  the  attachment,'* 
that  plaintiff  in  attachment  was  angry  with  defend- 
ant in  attachment  after  the  time  of  the  levy,^  the 
sending  of  notices  of  the  attachment  to  the  com- 
mereial  papers  if  plaintiff  is  not  first  connected  with 
the  sending  of  such  notices,'  or  the  value  of  tiie 
property  seized  whero  it  ia  not  proposed  to  sbov 
that  the  levy  was  made  on  more  pn^rty  than  the 
writ  authorised  or  that  plaintiff  in  attachment  gsK 
directions  as  to  the  property  on  which  it  should  be 
levied.'  Neither  is  it  pemussible  to  introduce  affi- 
dants  for  eontinoanee  made  by  tiie  shCTiff,  attach- 
ment plaintiffs'  attorneys,  and  otfaras  in  the  ease  in 
support  of  the  theory  thkt  the  attaching  erediton 
and  the  sheriff  knew  that  the  debtor's  transfer  of 
his  goods  was  an  honest  one,  and  that  the  attaehr 
ments  were  levied  for  vexatious  purposes  and  to 
compel  the  grantee  to  p^  the  grantor's  debts.* 

DecUntiona  of  plaintuf  la  attachment  may  be  ad- 
missible as  tending  to  show  miUice  on  his  part  in 
sning  out  the  writ.' 

Acti  ukd  declantions  of  plaintiff's  attonwr> 
Declarations  of  attachment  plaintiff's  attorney  ib 
to  his  roasona  for  suing  out  the  writ,  made  at  the 
time  of  suing  it  oat,  an  admissible  as  part  of  the 
res  gestffi;'  but  it  is  not  permissible  to  introduce 
evidence  of  statements  of  such  attorney,  made  after 


[al  Bo  plalBtur  mar  tMtUy  that 
money  taken  from  a  cash  drawer  In 
plalntlfta'  store  immediately  before 
the  attachment  was  used  to  pay  bills 
owing  when  the  attachment  was  lev- 
led  for  the  purpose  of  showing  that 
there  was  no  Intent  to  defraud  cred- 
itors. Brady-Neely  Grocer  Co.  v.  De 
Foe,  (Tex.  Civ.  A.)  1«»  SW  1135. 

91.    Burton  v.  Smith,  49  Ala.  293. 

93.  HoUlngshead,  etc.,  Co.  v.  Blow, 
176  111.  A.  821;  Bicker  v.  Davis.  160 
Iowa  37,  139  NW  1110;  Deere  v.  Bag- 
ley,  80  Iowa  197,  45  NW  557;  Ralney 
v.  Kemp,  54  Tex.  Civ.  A.  486,  118  SW 
«80:  Clin©  v.  Hackbarth,  80  Tex.  Ctv. 
A.  Sdl.  71  SW  48.  See  also  Shadden 
V.  Butler,  164  Iowa  1,  144  NW  329; 
Jandt  V.  Deranleau,  St  Nebr.  497,  7S 
NW  22;  Schneider  v.  Fergason.  77 
Tex.  K72.  14  SW  tfi4. 

[a]  It  BMj  tbMMfon  b*  slunra  (1) 
when  and  how  the  debt  for  which  the 
attachment  Issued  originated,  what 
occurred  from  time  to  time  as  to  Its 
payment,  and  what  defendant  did 
and  said  In  relation  thereto  (Dent  v. 
Smith,  53  Iowa  262.  B  NW  14S>,  (2) 
that  another  creditor  telegraphed 
plaintiff  In  attachment  that  the  debt- 
or was  sure  to  fall,  and  to  attach 
(Citizens  Nat.  Bank  v.  Converse,  105 
Iow«.669,  75  NW  506),  (3)  what  were 
the  circumstances  and  outcome  of 
an  attachment  Issued  five  weeks 
previous  to  the  one  sued  out  by  plain- 
tiff 111  attachment  (WIUIs  v.  McNeill, 
57  . Tex.  465),  (4)  that  defendant  In 
atta^lBnent  Intended  to  "fix  his  prop- 
erty," Ao  that  plaintiff  in  artWKment 
could  not  collect  his  debt  YTWDt  v. 
Smith,  supra),  (5)  the  amount  .o^  at- 
tachment defendant's  Indebfedness 
when-  the  writ  was  sued  out,  that 
for  some  time  he  had  been  selling  hts 
property,  and  within  two  months 
prior  to  the  attachment  had  been 
nctlnir  fraudulently  (Oaddla  v.  Lord, 
10  Iowa  141),  (S)  or  that  one  of  the 
attachment  defendants  had  conveyed 
realty  to  another,  and  that  It  had 
been  reconveyed  to  him,  although 
this  was  done  some  time  previous  to 
the  attachment  (Dent  v.  Smith,  su- 
pra).    (7)   So  also,  where  the  at- 


tachment was  obtained  on  the  ground 
that  plaintiff  was  fraudulently  dis- 
posing of  his  property,  evidence  that 
plalntilTs  wife  told  defendant  on  the 
day  the  attachment  was  levied,  and 
before  It  was  sued  out,  that  her  hus- 
band had  sold  one  of  his  teams,  was 
properly  admitted  when  expressly 
limited  to  the  Issue  of  probable 
cause.  Cllne  v.  Hackbarth,  30  Tex. 
Civ.  A.  691,  71  SW  48. 

[b]  The  olrottmstanoe  that  ap- 
peanuioes  Indloated  conduct  and  In- 
tent on  the  part  of  th«  debtor  to  dis- 
pose of  his  property  in  fraud  of 
creditors,  and  gave  ground  for  the 
belief  of  the  creditor,  will  be  prop- 
erly considered  where  damages  are 
claimed  for  levying  the  attachment. 
AiigS  V.  Varlol,  Bnuin.  Unrep.  Gaa. 
(La.)  224. 

99,  Raver  v.  Webster,  S  Iowa  502, 
66  AmD  96. 

Ca]  seolantloiui  made  br  attaAr> 
Bent  defendant,  which  were  not 
shown  to  have  been  brought  to  at- 
tachment plaintiff's  knowledge  when 
he  made  the  aflldavlt,  cannot  be 
ahown.  Raver  v.  Webster,  8  Iowa 
602,  66  AmD  96. 

94.  Schrlmpf  v.  McArdle,  13  Tex. 
368  (statements  that  defendant  In  at- 
tachment was  running  away). 

95.  Seattle  Crockery  Co.  v.  Haley, 
6  Wash.  S02,  S3  P  650.  86  AmSR  156. 

[a]  Xebnttal  of  evidence  of  p*- 
eaaSarr  MnbarraMinent^Where  at- 
tachment plaintiff  has  ofTered  evi- 
dence to. show  the  pecuniary  embar- 
rassment of  defendant  at  the  time  of' 
the  attachment,  the  latter  may  rebut 
the  evidebce  as  to  pecuniary  embar- 
rassment' by  proof  of  outstanding  ac- 
counts tfoe  to  him;  but  a  foundation 
must  be'  laid  for  this  testimony  by 
first  showing  the  Juatioe  of  the  ac- 
counts. Lockhart  v.  Woods,  88  Ala. 
681. 

96.  Ryall  v.  Marx.  60  Ala.  SI. 

97.  Mayfleld  v.  Cotton,  21  Tex.  1. 

98.  Watts  v.  Rice.  75  Ala.  289. 

99.  Burton  v.  Knapp,  14  Iowa  196, 
81  AmD  466, 

1.  Tarborongh  v.  Weaver,  8  Tex. 
Civ.  A.  215,  26  SW  468. 


a,  Jamison  t.  Weaver,  81  Ion 
212.  46  NW  »»6, 

3.  Deere  v.  Bagley,  80  Iowa  1*7, 

46  NW  667. 

4.  Buckingham  V.  Tyler,  74  Mich. 
101.  41  NW  868. 

6.  Dothard  v.  Sheld.  69  AIs. 
136. 

[al    The  rule  has  been  applied  (D 

to  admit  evidence  to  show  that  at- 
tachment plaintiff  said  he  had  more 
money  than  defendant  In  attachment 
had  to  spend  In  a  lawsuit  (Dotbard 
V.  Sheld.  69  Ala.  136).  (2)  went  to 
the  field  of  attachment  defendant 
and  threatened  to  prosecute  him  If  he 
did  not  atop  shucking  certain  com. 
which  he  claimed  under  the  attach- 
ment, and  a  part  of  which  he  took 
(Byford  v.  Oltlon,  90  Iowa  661,  67 
NW  588),  (»  or  declared,  some 
.months  before  the  attachment,  that 
he  Intended  to  get  everything  that 
defendant  made,  for  nothing  (Crof- 
ford  V.  Vassar,  96  Ala.  478,  10  S 
.360). 

[b]  Btateinent  aa  to  tengu  of 
ovedlt^— On  an  Issue  as  to  the  wrong- 
fulness  of  an  attachment,  as  to  which 
the  debtor  alleged  malice,  the  debt- 
lOr's  mother  was  properly  permitted 
to  testify  to  the  conversation  had 
with  a  member  of  (he  creditor  Orm, 
when  the  account  was  first  opened, 
as  to  the  time  within  which  goods 
should  be  paid  for.  Lord  v.  Wood, 
120  Iowa  303,  94  NW  842, 

[c]  Written  atatemeat  of  oftoer 
of  ^aiatur  not  bearlnff  on  motive^ 
Where  a  bank  sued  out  an  attach- 
ment In  an  action  on  notes,  and  de- 
fendant counterclalmed  for  wrongful 
attachment,  excerpts  from  letters 
from  the  bank's  president  to  defend- 
ant's brother,  written  seven  months 
after  the  commencement  of  the  ac- 
tion, stating  that  unless  settlement 
was  made  uie  hank  would  fight  the 
case  to  the  end,  were  Inadmissible, 
as  they  had  no  bearing  on  the  mo- 
tive of  the  bank  suing  out  the  at- 
taehment.  Massena  Sav.  Bank  v.  Gar- 
side.  161  Iowa  168.  180  NW  918. 

e.  Wood  v.  Barker,  37  Ala.  SO,  Tl 
AmD  846. 


For  later  oasaa,  davalopnwMta  and  ohaaffea  in  the  law  aee  cumulative  AnnoUtlons,  same  title,  page  and  not*  aumbtf. 
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the  attaehment/  of  Acts  &nd  declanttionB  of  the 
attorney  of  whieh  the  attaching  creditor  was  not 
informed.^ 

The  intention  of  the  officer  lerying  the  attach- 
ment is  immaterial  in  an  action  against  the  attach- 
ment plaint  for  wrongful  attachment.* 

{%  1286]  bb.  Absence  of  Malic*.  Where  exem- 
plary or  punitive  damages  are  asked^  attaobment 
plaintiff  should  be  permitted  to  show  that  he  acted 
without  malice;"'  but  such  evidence  is  not  admis- 
fdble  where  only  actual  damages  are  sought.^^ 
Plaintiff  in  attachment  eannot  testify  that  "he  acted 
without  malice  in  suing  out  the  writ,''  and  evidenee 
of  his  remarks  at  the  time  be  procured  the  writ  is 
likewise  inadmissible  in  his  behalf  to  show  his  mo- 
tives,^* but  he  may,  for  the  purpose  of  showing 
absence  of  malice,  introduce  evidwoe  of  attaeh- 
menta  against  attachment  defendant,  levied  prior 
to  his  own,  provided  he  knew  of  them,  but  not  other- 
wise;^^ that  the  debt  upon  which  the  attachment  is- 
sued was  actually  due;""  that  prior  to  the  suing  out 
of  the  writ  attachment  defendant  had  admitted  the 
facts  on  which  the  affidavit  for  attachment  was 
based;'*  that  at  the  time  of  the  suing  out  of  the  writ 
defendant  in  attachment  was  greatly  involved  in 
debt;^*  that  attachment  plaintiff  acted  on  the  ad- 
viee  of  eoonBd,  givra  on  a  full  statement  of  the 
faots:^'  or  that  the  money  realized  by  a  sale  of  the 
attached  property  was  applied  to  the  satisfaction 
of  the  jn^sment  obtained  by  plaintiff  in  the  attach- 
ment snit.'* 

((  1287]  (•)  As  to  Good  Faith  of  Plaintiff  In 
rtttarlmiiHrt  Evidenee  that  the  prcteeeds  of  the  at- 
taehed  property  w<^  applied  to  the  satisfaction  of 
the  judgmmt  obtained  1^  plaintiff  in.  the  attach- 
ment suit  has  been  held  admissible  to  show  good 
faith  on  the  part  of  plaintiff.'" 

[%  1288]  (f)  As  to  Acqniescence  of  D«fendaat 
tn  Attabhntuit.  In  a  suit  where  an  attachment  has 
been  issued  for  which  defendant  claims  dunages  by 
the  plea  of  reconvention,  it  is  proper  to  refuse  to 


allow  him  to  be  asked  whether  or  not  he  was  willing 
for  the  attachment  to  issue.'* 

1289]  (g)  As  to  Beputatlon  of  Defendant  in 
Attadumut.  If  the  general  reputation  of  attach- 
ment defendant  is  put  in  issue  by  the  evidence, 
he  may  offer  evidence  to  sustain  it.'' 

1290J  (h)  As' to  Quantity  of  Property  At- 
tadied.  It  has  been  held  that  plaintiff  may  show 
that  other  goods  than  those  designated  in  the 
sheriff's  return  were  seized,  whether  the  omission 
to  inventory  them  was  the  result  of  fraud  or  mis- 
take,'' and  that,  although  to  determine  the  quan- 
tity of  goods  seized  it  is  not  competent  to  show 
the  percentage  of  profits  on  goods  sold,  it  is  per- 
missible to  prove  for  this  purpose  the  amount  of 
goods  on  hand  at  any  particular  time,  the  quantity 
sold  by  way  of  diminution,  and  the  stock  with  all 
additions  made  to  it  by  accretions  in  the  mean- 
time.'* 

[(  1291]    (i)  As  to  Value  of  Property  Attached. 

In  determining  the  value  of  the  property  attach^ 
at  the  time  of  the  attachment  it  is  eompetent  to 
show  what  it  cost,"  or  what  it  brought  at  sheriff's 
sale  shortly  after  the  seizure;'"  and  a  sworn  ap- 
praisal made  onder  a  sheriff's  levy  on  attachment," 
or  an  inventory  of  the  stock  of  goods  seized,  made 
by  defendant  in  attachment,"  is  also  admissible  for 
this  .purpose.  But  it  is  not  competent  to  show  the 
amount  of  insurance  that  attachment  defmdant  had 
on  the  property  seized,^  and  evidence  as  to  the  value 
of  the  goo^  a  considerable  time  after  the  attach- 
ment is  properly  refused."*  Evidence  on  cross-ex- 
amination of  plaintiff's  witness,  who  had  been  inter- 
ested as  purchaser  of  the  goods  subsequently  to  at- 
tachment, tending  to  show  that  they  were  unsalable, 
is  admissible  on  the  question  of  damages,  as  it  tends 
to  show  that  the  goods  were  of  less  value  than 
claimed  by  attachment  defendant.'^  A  deputy  sheriff 
who  did  not  levy  the  attaobment  may  testify  as  to 
the  value  of  the  goods,  where  a  few  days  prior  to  the 
levy  thereof  he  seized  the  same  goods  under  a  writ 


7.  Empire  Mill  Co.  v.  Lovell,  77 
Iowa  100,  41  NW  583,  14  AinSR  «72. 

8.  Baldwin  V.  Walker.  91  Ala.  428. 
8  S  364.  See  also  Louisville  Jeans 
Clothing  Co.  T.  Llscbkoff,  109  Ala. 
136,  19  S  436. 

9.  Rainey  v.  Kemp,  S4  Tex.  Civ.  A. 
486.  118  SW  630. 

10.  Sloan  V.  Langert;,  6  Wash.  26, 
32  P  1016. 

11.  WlllIamB  V.  Kane.  (Tex.  Civ. 
A.)  55  SW  974. 

18.  Hamilton  t.  Uaxwell,  119  Ala. 
23.  24  S  769. 

ta]  axplMaHon  of  etatMucBt 
■howB  to  vmw%  nallo*. — where  evi- 
dence was  introduced  of  a  statement 
by  plaintiff  ln^ attachment,  tending  to 
show  the  nAtlve  which  actuated  htm 
In  aulna  out  the  writ,  his  explana- 
tion of  what  he  meant  by  that  state- 
ment was  held  to  be  admissible. 
White  v.  Beck,  64  Iowa  122,  19  NW 
372. 

13.  Sfauck  T.  Vanderventer,  4 
Greene  (Iowa)  264. 

14.  Lockhart  v.  Woods,  38  Ala. 
€81 ;  Yarbrough  v.  Hudson,  19  Ala. 
053. 

15.  Marshall  v.  Betner,  17  Ala.  832. 
18.    Raver  v.  Webster,  3  Iowa  602, 

66  AmD  96. 

17.  Mitchell  V.  Harcourt.  62  Iowa 
849,  17  NW  581.  See  also  Myers  v. 
Wrlgrbt.  44  Iowa  88. 

IS.  Sloan  v.  Langert,  6  Wash.  26, 
S2  P  1015. 

[a]  Attaohnmt  pliOntlff.  h  weU 
M  ooniuMl,  ma7  testify  as  to  the 
giving  of  such  advice.  Sloan  v. 
LaAsert,  6  Wash.  26,  32  P  lOlS. 


[bl  DstaOs  of  oonvsrutlon  wltb 
oonnm — ^Where  plaintiff  In  attach- 
ment seeks  to  rebut  the  presumption 
of  malice  arising  from  want  of  prob- 
able cause,  on  the  ground  that  at- 
tachment was  sOed  out  on  the  advice 
of  counsel,  whit  was  said  In  the  con- 
versation with  counsel  may  be 
shown,  Charles  'City  Plow,  etc.,  Co. 
V.  Jones,  71  ro*a  234,  32  NW  280. 

19.  Cllne  V.  Hackbarth,  SO  Tex. 
Civ.  A.  691,  71  SW  48. 

80.  Cllne  v.  Hackbarth.  80  Tex. 
Civ.  A.  591,  71  BW  48. 

81.  Lister  v.  Campbell,  (Tex.  Civ. 
A.)  46  SW  876. 

as.    Goldsmith  V.  Picard.  27  Ala,.  142, 

83.  Jeffereon  County  Sav.  Bank  v. 
En>orn,  84  Ala.  529,  4  S  386. 

84.  Jefferson  County  Sav.  Bank  v. 
Sn>orn,  84  Ala.  52^  4  8  866. 

88.  Angell  V.  Hopkln^  79  Cal.  181, 
21  P  729. 

[a]  BriOraee  of  wlia't .  it  woalA 
ooit  io  rsplaee  store  fixtures  Is  ma- 
terial In  an  action  for  wrongfully 
attaching  the  fixtures  and  stock. 
Rhelnfeldt  v.  Dahlmann,  19  Misc. 
IfiJ.  43  NTS  281. 

se.    Hlldreth  v.  Fltts.  53  Vt.  684. 

[a]  The  anotloMer  maWng  the 
saltL  who  had  been  engaged  in  that 
business  for  a  long  time,  may  testify 
that  In  hlfl  opinion  they  brought  a 
fair  price  nnder  the  clrcumatances. 
Marx  V.  LelnkaufC,  98  Ala.  458,  9  S 
818 

[bl  Wittten  Mds, — On  an  issue  as 
to  wrongful  attachment,  written  bids 
for  the  property,  made  after  adver- 
tisement by  the  receiver  appointed 


therein,  are  admissible  in  evidence, 
as  tending  to  show  whether  the  goods 
sold  for  a  fair  price,  even  If  not  of 
themselves  sufRclent  to  prove  the 
value.  Citizens'  Nat.  Bank  v.  Con- 
verse, 105  Iowa  689,  75  NW  606. 

87,  Green  v.  McCracken,  64  Kan, 
330,  67  P  !1G7  (as  against  plaintiff  in 
attachment);  Hunt  v.  Strew.  33  Mich. 
85;  Walrath  v.  Campbell,  28  Mich. 
Ill;  Worthlngton  v.  Hanna,  28  Mich. 
689. 

M,  Michigan  Stove  Co.  v.  Waco 
Hardware  Co.,  24  Tex.  Civ.  A.  801, 
68  SW  734. 

[a]  An  lavolo*  taken  by  defenS- 
ant  In  attaohment  twenty  days  before 
lerr,  showing  the  values  of  separftte 
articles  and  what  articles  the  stock 
contained,  the  sheriff  having  sold  the 
stock  in  bulk  without  unboxing  it. 
Is  admissible.  Carothers  v.  HcH- 
henny  Co.,  63  Tex.  188. 

[bj  Ttmingp  valm  on  retail  price .— 
The  fact  that  plalntifTs  testimony 
as  to  the  value  of  articles  seized  un- 
der wrongful  attachment  was  based 
on  a  retail  price  list  was  Immaterial. 
In  view  of  an  Inventory  made  by  de- 
fendant's attorney,  and  when  plain- 
tiff was  corroborated  by  another  wit- 
ness as  to  value.  Caldwell  v.  Porch- 
er.  (Tex.)  17  SW  87. 

89.  Blum  v.  Stein,  68  Tex.  608,  6 
SW  464. 

30.  Williams  v.  Kane,  (Tex.  Civ. 
A.)  55  SW  974  (so  holding  upon  the 
ground  that  the  Issue  Is  as  to  their 
value  at  the  time  of  levy). 

81.  Armstrong  v.  Ames,  etc.,  Co. 
17  Tex.  Civ.  A.  46.  43  SW  802. 
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of  detinue,'^  or  defendant  may  testify  as  to  such 
value  where  be  has  shown  himself  qualified  to  do 


BO." 

Where  cattle  were  attached,  evidence  as  to  what 
eattle  are  worth  when  located  on  and  familiar  with 
a  range  is  admissible,'^  as  is  also  evidence  show- 
ing the  condition  and  value  of  the  cattle  at  times 
other  than  the  day  of  their  release." 

[$  1292]  (J)  Ab  to  Damages  Evidence  of  the 
amount  of  attachment  defmdant's  business'*  and- 
profits**  is  admissible  on  the  question  of  dam- 
ages, as  is  also  evidence  of  loss  of  business."  The 
judgment  obtained  against  plaintiff  in  the  attach- 
ment Buitf  if  valid,  is  admissible  on  the  question- 
of  damages."  Where  it  is  claimed  that  the  s^snm- 
has  caused  injury  because  of  the  resulting  inability 
-to  fulfill  a  contract  of  sale  thereof,  the  oontraet 
may  be  proved  by  parol  evidence  on  showing  that, 
it  has  been  destroyed.*"  Evidrace  that  defendant 
in  attachment  stated  that  he  did  not  want  the  pn^: 
erty  back  because  he  could  do  better  in  a  suit  for 
damages  is  not  admissible  where  only  actual  dam- 
ages are  sought.*^  Where  realty  and  personidty 
are  both  attached,  and  attachment  defendant  is  not 
deprived  of  the  use  of  the  realty,  the  value  there- 
of is  immaterial  on  the  question  of  damages  for 
the  seizure  of  the  personalty.** 

Injury  to  credit  may  be  shown,*'  To  prove  in- 
jury to  credit  it  is  competent  to  introduce  evidence 
that  an  account  of  the  attachment  proceedings  was 
published  and  to  show  the  extent  of  the  circula- 
tion of  the  publication;**  and  evidence  of  the  amount 
of  attachment  defendant 's  credit  and  the  effect 
of  the  attachment  upon  it  is  admissible^**  but  at- 
tachment defendant  cannot  be  permitted  to  testify 
that   his   credit   was   damaged   in   a  designated 


amount.**  For  attadmient  plaintiff,  evidence  that 
attachment  defendant  was  reputed  insolvent  at  the 
time  of  the  attachment  is  competent  on  the  qoes- 
tion  whether  the  latter  has  sustained  any,  and  what, 
injury  to  bis  credit;*'  but  evidence  that  attach* 
ment  def^dant  was  a  man  of  limited  vieanB  is  not 
admissible  in  his  own  behidf.** 

BzampUry  damagM.  In  an  action  for  wrongfal 
attachment  on  the  ground  that  the  debtor  was  abont 
to  dispose  of  bis  property  with  intent  to  defraud 
his  creditors,  evidence  that  be  stated,  prior  to  the 
attachment,  that  if  sued  he  would  not  pay  at  all,  is 
admisnble  on  Ute  issue  of  hia  right  to  recover  ex- 
emplary damage.** 

■  PonibiUt^  of  avddlBf  injury.  In  an  action  for 
damages  for  detention  of  cars  attachment,  de- 
fendant may  show  that  plaintiff  could,  for  a  anuU 
sum,  have  secured  a  replevin  bond,  it  being  its 
duty  to  do  what  it  reasonably  eonld  to  leasa  the 
iojnry.** 

The  d«poiitton  of  tho  dfllcer  lovying  the  attach- 
ment has  been  held  admissible  to  show  what  he  did 
and  the  nature  of  plaintiff's  loss  resulting  from  his 
store  being  cl<ned  under  the  attaehment.*^ 

Hamilesi  arm.  If  only  nominal  damages  are 
allowed  by  the  jury,  the  improper  ezclusi<ni  of 
evidence  offered  in  mitigation  of  damages  is  harm- 
less error.*' 

during  error.  Error  in  admitting  evidence  to 
show  an  item  of  damages  not  properly  allowable  is 
cured  by  the  action  of  the  trial  court  in  requiring 
defendant  in  attachment  to  remit  the  value  of  such 
item  and  rendering  judgment  for  the  amount  of 
the  verdict  less  the  sum  so  remitted." 

1293]  (k)  As  to  Attorney's  Feee.  In  an  ac- 
tion for  wrongful  attachment  evidence  is  admissible 


ax    Jefferson  County  Sav.  Bank 
Eborn,  84  Ala.  629,  4  S  S8<. 

S8.  Cline  v.  Mackbarth.  SO  Tex. 
Civ.  A.  591,  71  SW  48. 

34.  Schofleld  v.  Terr.,  9  N.  M.  626, 
6C  P  3oe. 

86.  Schofleld  y.  Terr.,  »  N.  M.  626. 
66  P  306. 

[a]  Tb»  iMsem  of  tiM  ml*  Is  tliat 
Injuries  which  are  not  Immediately 
apparent  may  have  been  BustainM 
by  reason  of  the  attachment  Scho- 
fleld  v.  Terr.,  9  N.  M.  S26,  66  P  306. 

36.  Hayes  v.  Union  Mercantile  Co., 
27  Mont.  2S4.  70  P  975, 

[a]  Wliere  a  hay  press  mm  lev- 
ied on,  evidence  to  show  the  number 
of  tons  per  day  pressed  In  it  after 
Its  release  from  the  attachment  wae 
competent  Ruthven  v.  Beckwlth,  84 
Iowa  716.  45  NW  1073.  51  NW  153. 

[b]  Thm  amount  of  bnalne*a  done 
■luce  the  attaohment  cannot  be 
shown.  Adams  v.  Thornton,  82  Ala. 
260,  3  S  20. 

37.  Hayes  v.  Union  Mercantile  Co., 
27  Mont.  264.  70  P  975. 

[a]  In  an  aotlon  for  wxonfffnUr 
attanhtng  store  flztnreB  aad  stodk, 
evidence  of  the  profits  of  the  busi- 
ness conducted  In  the  store  Is  ma- 
terial. Hheinfeldt  v.  Dahlman.  19 
Misc.  162.  43  NTS  281, 

[b]  XrUeno*  lisid  laaAnlMtUe^— 
In  an  action  for  wrongful  attachment 
evidence  of  profits  derived  by  plain- 
tiff from  the  conduct  of  his  pool 
room  run  in  connection  with  the 
store  from  which  the  goods  were 
taken  la  properly  excluded  where  the 
pool  tables  and  their  appurtenancea 
were  not  taken  and  plaintiff  contin- 
ued to  carry  on  some  business  on  his 
pool  tables.  Sterling  v.  Marine  Bank, 
120  Md.  396,  87  A  697,  AnnCasl916A 
1219. 

38.  Schwartzberg  v.  Central  Ave. 
State  Bank,  R4  Kan.  58J.  116  P  110. 

[a]    Applloation  of  rule.— In  an  ac- 


tion for  wroneful  attachment,  where 
plaintiff  testified  that  he  could  not 
resume  business  until  the  October 
following  the  attachment,  the  exclu- 
sion of  his  testimony  as  to  why  he 
could  not  resume  business  before 
that  time,  offered  to  show  that  the 
attachment  broke  hfm  up  In  business 
and  deprived  him  of  ma  means  of 
doing  business,  hub  error,  since.  If 
the  attachment  was  wrongfully  ob- 
tained, the  loss  to  his  business  was 
one  of  the  elements  of  his  damages. 
SchwartBberg  v.  Central  Ave.  State 
Bank,  84  Kan.  581,  116  P  110. 

[b]  Seasons  at  wUeh  property 
■alable^^An  expert  may  teBtffy  what 
the  damage  would  be  by  reason  of 
the  fact  that  some  of  the  goods  were 
salable  only  at  certain  seasons,  and 
that.  In  consequence  of  the  proper 
season  for  that  year  having  passed, 
some  of  the  goods  would  have  to  be 
carried  In  stock  until  the  next  year. 
Knapp.  etc.,  Co.  v.  Barnard.  78  Iowa 
347,  43  NW  197. 

[c]  Withdrawal  of  oastomersw— As 
a  basis  for  the  recovery  of  special 
damages  for  Injuries  to  business  It  is 
competent  to  show  that,  after  the 
suing  out  of  the  attachment,  a  num> 
ber  of  plalntlfTs  customers  had  with- 
drawn  from  trading  with  him.  Bir- 
mingham Dry-Goods  Co.  v.  Flnley, 
122  Ala.  534.  26  S  138  (holding  that 
plalntlfTs  manager  might  testify  to 
this  fact). 

39.  Prultt  V.  English,  <Tex.  Civ. 
A.)  173  SW  1172. 

40.  Draper  Vanhom,  IS  Ind. 
852. 

41.  Williams  V.  Kane.  (Tex.  Civ. 
A.)  66  SW  974. 

49.  Imperial  Roller  Milling  Co.  v. 
Cleburne  First  Nat.  Bank,  6  Tex. 
Civ.  A.  686,  27  SW  49. 

43.  Brayton  v.  Spooner.  B  Ky.  Op. 
63. 

[a]   The  mere  opinion  of  the  wit- 


nees  that  the  levy  of  the  attachment 
worked  Injury  to  credit  Is  Incompe- 
tent. The  witness  must  state  facts, 
such  as  that  his  customers  have 
abandoned  him  or  that  his  credit  has 
been  Impaired  by  merchants'  refus- 
ing to  credit  htm.  in  order  that  the 
jury  may  form  their  own  opinion. 
Brayton  v.  Spooner,  S  Ky.  Op.  68. 

44.  Brand  v.  Hinchman,  68  Hleh. 
690.  36  NW  «S4,  IS  AmSR  863  (daUy 
newspaper) . 

Ca]  Vnblioatlon  by  neroaatHs 
agency. — Injury  to  plaintiff's  credit 
being  relied  on,  evidence  that  the 
news  of  the  attachment  was  pub- 
lished by  a  mercantile  agency  is 
properly  admitted  In  proof  of  such 
injury,  although  the  defendants  are 
not  shown  to  have  been  directly  re- 
sponsible for  the  publication.  Hayes 
V.  Union  Mercantile  Co.,  27  Hont. 
264,  70  P  976. 

45.  Hayes  v.  Union  HercantOe 
Co.,  27  Mont.  264,  TO  F  S73. 

40.  Trammell  v.  Raniag^  97  Ala. 
666,  11  S  916. 

[a]  The  reason  of  the  rale  is  that 
the  extent  of  damage  to  credit  is  an 
inferential  fact  which  can  be  ar- 
rived at  only  by  the  examination  and 
weighing  of  all  the  facts  and  dream- 
stances,  and  cannot  be  the  subject 
of  direct  proof.  Trammell  v.  Ramiige. 
97  Ala.  666,  11  8  916. 

47.  Mayfleld  v.  Cotton.  21  Tex.  L 

48.  Jackson   v.   SmlUi,   76  Ala. 



49.  Pate  v.  Vardeman,  (Tex.  Ctv. 
A.)  158  SW  1188. 

50.  Pittsburg,  etc,  R.  Co.  v.  Wake- 
field Hardware  Co.,  143  N.  C.  54.  55 
SE  422. 

81.     U.   S.   Fidelity,   etc,  Cc  v. 
Howes,  109  SW  348.  33  KyL  181. 
63.     Whitney    v.    Brownewell.  71 

Iowa  261.  52  NW  286. 

83.  Hurlbut  v.  Hardenbrook,  86 
Iowa  606.  52  NW  610. 
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to  ^ow  the  rendition  of  legal  serriees  in  defeat- 
ing the  attachment  suit  °*  and  the  amount  which 
defendant  in  attachment  has  paid  or  is  bound  to 
pay  tberefor."* 

[}  1294]  (1)  Aa  to  Release.  Where,  in  an  ac- 
tion for  wrongful  attachment,  defendant,  plaintiff  in 
sttaehment,  pleaded  that,  when  the  claim  wae  set- 
tled and  the  attachment  vacated,  plaintiff,  defendant 
in  attachment,  released  him  from  all  liability,  evi- 
dence of  such  release  was  admissible,  although  the 
complaint  showed  that  the  attacbment  was  greatly 
in  ezeess  of  the  amonnt  due,  bo  as  to  sug^st  du- 
ress." 

1295]  <m)  Ideotification  of  Plaintiff  in  Svit 
at  Bar  with  Attachment  Defendant  In  an  action 
on  an  attachment  bond  to  recover  damages  for  a 
wroDgfol  attacbment  it  is  competent  to  identify 
plaintiff  as  the  real  defendant  in  the  attachment 
pnweedings,  doing  business  under  the  name  of  the 
obligee  named  in  such  bond."^ 

[S  1296]  (n)  Identification  of  Property  Sold. 
Id  sapport  of  a  counterclaim  for  damages  caused 
by  a  wrongful  attachment  of  a  stock  of  goods  at- 
tachment defendant's  inventory  of  the  stock  is  ad- 
missible in  connection  with  other  evidence  on  the 
qnestion  of  the  identity  of  the  property  sold."* 

[\  1297]  (4)  Wei|$it  and  Snillcianer (a)  In 
GeiieraL  Proof  of  the  wrongful  attachment  is  suf- 
ficient to  warrant  a  recovery  of  actual  cUimages, 
without  evidence  of  malice  or  want  of  probable 
cause,  although  the  petition  alleges  that  the  writ 
was  maliciously  issued  without  probable  cause.*" 
Where  the  answer  in  an  action  for  wrongCol  at- 
tachment admits  the  attachment  proeeedings,  the 
issue  of  the  attacbment,  and  an  adverse  wcision 
on  appeal,  these  facts  will  be  deemed  sufficiently 


64.  Ballneky  v.  Gross,  72  Misc.  1, 
128  NTS  1062. 

SB.     State    t.    Gage,    S2    Mo.  A. 

(a]    VotM  fflves  for  oonnsel  f—m 

In  the  attachment  suit  are  admissible 
In  evidence  In  an  action  on  the  at- 
tachment bond  to  show  the  amount 
of  fees  which  attacbment  defendant 
is  legally  bound  to  pay.  State  v. 
GaK&  52  Mo.  A.  4fl4. 

(oj  The  ooatntot  price  of  aoA 
•arnoM  la  admteslble  to  show  what 
was  a  reasonable  compensation 
therefor.  Plymouth  Gold  Min.  Co.  v. 
U.  S.  Fidelity,  etc,  Co..  35  Mont  21, 
88  P  565,  10  AnnCas  951. 

66.  Hayes  v.  Union  Mercantile  Co., 
27  Mont.  284,  70  P  975. 

67.  Brmellnsr  v.  Barsh,  121  Mich. 
167.  79  NW  1094;  Waller  v.  Oeran- 
leau.  4  Nebr.  (UnOff.)  497.  94  NW 
1038.  • 

(a]  7or  tUa  purpose  the  affidavit, 
bond,  and  writ  of  attachment  are 
admissible.  Hundley  v.  Chadlck,  109 
Ala.  575,  19  S  846  (where  It  was 
held  that  In  an  action  by  C  on  an 
attachment  bond,  payable  to  "Chad- 
lck A  Co.,"  a  complaint  alleging  that 
the  bond  was  made  payable  to  plain- 
tiff under  the  name  of  "Chadlck  & 
Co.,"  plaintiff  might  show  the  evi- 
dence mentioned  In  connection  with 

firoof  that  he  alone  composed  "Chad- 
ck  A  Co."). 
58.     Michigan  Stove  Co.  v.  Waco 
Slardware  Co.,  24  Tex.  Civ.  A.  801, 
58  SW  754. 

0*.  (al  jmono*  Bsld  rafloiMt,— 
To  show  that  an  attachment  was 
wronsfnlly  Issued,  and  that  altera- 
tions In  the  attachment  bond  were 
made  by  the  purported  siirners  be- 
fore delivery.  Waller  v.  Deran- 
leau,  4  Nebr.  (TJnoff.)  497,  94  NW 
[038.  To  show  that  writ  of  vendi- 
tioni exponas  grew  out  of  the  at- 
Eaclunot  milt  mentioned  in  the  bond 

[«  a  J.-I4] 


sued  on.  Hamilton  v.  Maxwell,  133 
Ala.  233,  32  S  13. 

[b]     Brldeuoe  hsld  insafflctn*^ 

To  warrant  a  finding  that  plaintlfls 
had  notice  that  the  property  standing 
In  name  of  defendant  had  been  con- 
veyed to  Intervener  before  the  at- 
tachment, by  an  unrecorded  deed. 
Reyer  v.  Teare,  26  Colo.  A.  3«S,  143 
P  894. 

60.  Talbott  V.  Great  Western 
Plaster  Co.,  151  Mo.  A.  6S8,  1S2  SW 
15. 

ei.  Byford  V.  Glrtbn,  90  Iowa  661, 
BT  NW  588. 

65.  Sannes  v,  Ross,  105  lAd.  658,  5 
NEl  699. 

63.    Adams  v.  Olive,  48  Ala.  681. 

84,  Fltzslmmons  v.  Hall,  S4  Til. 
538.  See  also  Strong  v.  Hasterllk. 
146  111.  A.  346  (holding  that  under 
such  circumstances  a  prima  facte 
case  is  made  by  due  proof  of  the 
bond). 

[a]  The  disposition  of  tb«  attaob- 
meat  nit  la  admitted  by  the  state 
of  the  pleadings  under  such  dream- 
stances.   Strong  V.  Hasterllk,  146  III. 

A.  346. 

68.  Brady-Neely  Grocer  Co.  v.  De 
Foe,  (Tex.  Civ.  A.)  169  SW  1135. 

66.  Mitchell  V.  Harcourt,  62  Iowa 
349,  17  NW  581. 

67.  U.  S. — Jerman  v.  Stewart,  12 
Fed.  266. 

Ark. — Boatwrlght  v.  Stewart,  37 
Ark.  614. 

Ind. — Waring  v.  Fletcher,  162  Ind. 
620,  62  NE  203. 

Kan. — Hoge  v.  Norton,  22  Kan.  874. 

Ky.— Mitchell  v.  Mattlngly,  1  Mete 
287:  Miller  v.  McCrory,  8  TffyL  774, 
11  Ky.  Op.  625. 

La. — ^Barrlmore  v.  McPeely,  32  La. 
Ann.  1179. 

N.  T. — Freeman  v.  Young,  26  N.  T. 
Super.  666. 

Wash. — Gutter  v.  Joiner,  66  Wash. 
292.  205.  106  P  467   [cit  Cyc]  (per 


proved  without  the  introduction  of  the  record  of 
the  attachment  suit  and  where  the  record  shows 
that  a  final  judgment  in  personam  alone  has  been 
taken,  this  sufficiently  shows  a  dissolution  or 
abandonment  of  the  attachment."^  Execution  of 
the  attachment  bond  is  sufficiently  shown  by  in- 
troducing the  record  of  the  attachment  suit;"  and 
where  the  action  is  brought  upon  the  bond,  and 
defendants  interpose  a  verified  plea  of  non  est 
factum,  which  is  the  only  issue  in  the  case,  proof 
of  the  execution  of  the  bond  by  defendants  is 
sufficient  to  entitle  plaintiffs  to  recover."*  In  an 
action  for  wrongfully  attaching  a  stock  of  goods 
owned  by  a  firm,  evidence  that  the  managing  part- 
ner was  not  trying  to  defraud  creditors  by  hold- 
ing a  discount  sale  may  support  a  verdict  for  plain- 
tiffs, although  the  other  partner  did  not  testify 
as  to  his  intention.'^ 

129S]  (b)  Aa  to  Oaose  of  Action.  Payment 
into  court  and  tender  of  a  sum  of  money  by  de- 
fendants in  attachment  amount  to  a  ccmclnsive  ad- 
mission that  snch  money  was  due  when  the  at- 
tachment issued.*" 

[$  1299]  (c)  As  to  Wrongfulness  of  Attach- 
mant.  A  dissolution  of  the  attachment,  when  upon 
the  merits,  is  conclusive,  in  a  subsequent  action 
or  prooeedii^;  to  recover  damages  caused  by  the 
attachment,  that  the  writ  was  wrongfully  ob- 
tained;*'' but  an  attachment  cannot  be  held  to  have 
been  wrongful,  within  the  meaning  of  statutes  an' 
thorizing  a  reeovery  of  damages  resulting  fxova. 
wrongful  attachments,  merely  beeanse  it  has  been 
dissolved  on  account  of  defects  in  the  form  of  the 
proceedings,  or  for  mere  omi^oi^,  irre^larities, 
or  infomuUities  in  the  issue  of  the  writ.*"  Neither 
does  the  fact  that  the  attachment  is  dissolved  or 

Parker,  J.);  McGll!  v.  Fuller.  45 
Wash.  615,  88  P  1038. 

"The  Judgment  of  the  court  In  fa- 
vor of  the  defendant  Is  conclusive 
evidence  of  his  right  to  actual  dam- 
ages." Jerman  v.  Stewart,  12  Fed. 
266,  267. 

[a]  Belsuw  a  teohnloal  eonTw- 
slon. — A  seizure  of  goods  under  an 
attachment  levy  afterward  vacated  la 
a  technical  .conversion,  entitling  the 
owner  of  the  goods  to  at  least  nom- 
inal damages  from  the  attaching 
creditor.  Rambaut  v.  Irving  Nat. 
Bank,  42  App.  Dlv.  143,  68  NTS  1056. 

[b1  A  flnal  Jndffmeat  for  defend- 
ant in  an  attachment  proceeding  Is 
conclusive  that  the  attachment  was 
unlawfully  and  wrongfully  obtained. 
Schwartzberg  v.  Central  Ave.  State 
Bank,  84  Kan.  581,  115  P  110. 

[c]  An  order  dissolving-  the  at- 
taohmsnt  without  stating-  the  grounds 
therefor  Is  not  sufficient  to  establish 
that  the  grounds  for  an  attachment 
did  not  exist.  Jandt  v.  Deranleau,  67 
Nebr.  497.  78  NW  22. 

[d]  If  an  appeal  from  the  dis- 
missal Is  psndlnir  and  undetermined. 
It  Is  not  coticluswe  as  to  the  wrong- 
fulness of  the  attachment.  Peck  v. 
Hotchkiss,  62  HowPr  (N.  T.)  226. 

[e]  The.  mste  €aot  that  an  attaoh- 


nWBt  WM  qnaihea  does  not  Justify  a 
finding  that  It  was  wrongfully  issued 
and    levied.      Rowe    v.  Cnitchfleld, 


(Tex.  Civ.  A.)  168  SW  444. 

es.  Ala. — Sharpe  v.  Hunter,  16  Ala. 
765.  See  sdso  Sacket  v.'  McCord,  28 
Ala.  851.  ■..  ' 

Ark. — Boatwrlght  v.  Stewart,  87 
Ark.  614.  - 

La. — HathCock  v.  Gray,  22  La.  Ann, 
472;  Garretson  v.  Zacharle,  8  Mart. 
N.  S.  481. 

Nebr. — Jandt  v.  Deranleau,  57 
Nebr,  497.  78  NW  22:  Storz  v.  Finkle- 
steln,  50  Nebr.  177,  69  NW  866;  Baton 
V.  Barscherer,  5  Nebr.  469. 
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quashed  for  the  failure  of  the  officer  to  perform 
his  dnty,*'  or  dismissal  of  the  attaohment  because 
of  the  existence  of  prior  liens  on  the  attached  prop- 
erty necessarily  establish  that  the  attaefament  was 
wrongful.^" 

If  the  attachment  proceedinfB  an  snstaiikad. 

this  is  conclusive  that  they  were  rightful,  and  there 
can  be  no  cause  of  action  for  damages  or  on  the 
attachment  bond.'* 

A  levy  on  exempt  property  does  not  tend  to  es- 
tablish that  the  attachment  was  sued  out  wrong- 
fully.^* 

1300]  (d)  As  to  UaUce.^*  WhUe  the  fact 
that  a  writ  of  attachment  was  sued  out  without 
probable  cause  does  not  necrasarily  establish  malioe 
on  the  part  of  the  attaching  plaintiff/''  it  may  sup- 
port an  inference  of  malice  sufficient  to  supply  the 
place  of  direct  proof  thereof,'"  the  jury  being  at 
iiberty  to  draw  the  inference  or  not,  according  to 
the  facts  and  circumstances  of  the  caseJ'  But 
malice  cannot  be  presumed,  as  against  sureties  on 
a  bond  to  procure  an  attachment,  who  are  strangers 
to  the  controversy  and  not  interested  in  the  result, 
from  the  mere  fact  that  they  signed  without  previ- 
ously examining  into  the  merits  of  the  cause;'"  nor 
can  malice  in  suing  out  the  writ  be  inferred  from 
an  unsuccessful  attempt  to  ^ow  the  existence  of 
probable  cause  therefor.'"  Even  if,  in  an  action 
for  wrongful  attachment  brought  independently  of 
the  attachment  undertaking,  the  judgment  roll  in 
the  attachment  action,  showing  jnd^ent  for  the 
attachment  defendant,  is  admissible  as  prima  faeie 


evidence  of  want  of  probable  cause,  it  is  oo  eri- 
denee  of  maliee  in  procuring  issuance  of  the  at- 
tachment.*** 

Participation  by  a  principal  in  the  malice  of  liii 
agent  in  suing  out  an  attachment  cannot  be  inferred 
merely  from  the  relation  of  principal  and  agent." 

The  absence  of  malice  is  conclusively  proved  bv 
evidence  that  plaintiff  acted  under  the  advice  of 
counsel,  and  that  during  the  lit^^ation  two  judg- 
ments were  rendered  in  his  favor,  althooji^  bbInk- 
quently  reversed." 

[%  1301]  <e>  As  to  Want  of  Probable  Ouw." 
The  fact  that  an  attachment  was  maliciously  mA 
out,"*  or  was  levied  on  exempt  property,"  does 
not  warrant  an  inference  that  it  was  sued  out  irith- 
out  probable  cause;  nor  is  the  mere  fact  that  Uk 
attachment  was  disohat^d,"  or  that  judgment  tis 
rendered  for  defendant  in  the  suit  in  which  tiie  at- 
tachment was  issued,^'  soffieient  to  establish  Uiat 
the  attachment  was  issned  malieioiuly  and  witboit 
probable  cause. 

1302]  <f)  As  Quantity  of  Property  Sdiei 
It  has  been  held  that  in  an  action  for  wrtnigfal  at- 
tachment the  return  of  an  officer  making  a  levy  is 
conclusive  as  to  the  quantity  of  goods  seized.** 

[%  1303]  (g)  As  to  Value  of  Property  Ssued.'* 
On  the  question  of  the  value  of  property  seized 
neither  a  sworn  appraisal  made  under  a  sheriff's 
levy  ^  nor  the  price  which  the  goods  brought  at 
forced  sale  "  is  oonelusiTe. 

[%  1304]  (h)  As  to  Damages."  As  the  meie 
seisure  of  a  debtor's  book  of  aeeonnth  imder  a 


Tex. — Petty  v.  Lang,  81  Tex.  238. 

10  SW  999;  Balnea  v.  Ullmann,  71 
Tex.  629,  9  SW  543. 

See  Steen  v.  Ross,  22  Fla.  480 
(where  the  term  "improperly"  Is 
used  In  the  statute  Instead  of 
"wrongfully"). 

ta]  A  SlMOlattoB  for  4«fMts  iB 
the  BflAavtt  does  not  of  Itself  give 
an  action  for  wronsfnl  attachment. 
Sharpe  v.  Hunter.  Is  Ala.  T8S:  Boat- 
wrlpht  v.  Stewart.  37  Ark.  614:  Petty 
V.  Lang.  81  Tex.  238.  1«  SW  »»9: 
Balnea  v.  Ullmann.  71  Tex.  523,  9 
SW  B4S.  Contra  Lobensteln  v.  Hym- 
son.  90  Tenn.  606,  18  SW  260;  Cas- 
tro V.  Whltlock,  IB  Tex,  487. 

es.  Offterdlnger  v.  Ford.  92  Va. 
636.  24  SB  246. 

70.  Miller  v.  McCrory.  3  KyL  774, 

11  Ky,  Op.  625  (holding,  however, 
that  Buch  dismissal  is  prima  facie 
evidence  of  the  wrongfulness  of  the 
attachment  In  a  suit  on  the  attach- 
ment bond). 

71.  Ousman  v.  De  Poret,  33  Ia. 
Ann.  333:  Bell  v.  Leathers,  Louque 
Dig.  (La.)  63. 

72.  Waring  V.  Fletcher,  152  Ind. 
620.  52  203. 

73.  Faroux  v.  Cornwell,  40  Tex. 
Civ,  A.  529.  90  SW  637. 

74.  See  also  Infra  1  1801. 

[a]  BvUsaos  lisld  nittolMit  to  ca- 
taMlSh  buUMi— Wall  v.  Hardwood 
HfS.  Co..  127  La.  959,  64  8  300: 
Reamer  v.  Morrison  Sxpreas  Co..  93 
Mo.  A.  BOl.  67  SW  718. 

[b]  Brldeno*  Aiowiiw  that  pr*- 
maturs  attMlutunt  was  levied  to  op- 
press defendant. — ^Wall  v.  Hardwood 
Mfg.  Co.,  supra. 

75.  Talbott  V.  Great  Western 
Plaster  Co.,  86  Mo.  A.  558. 

[a]  The  presumption  of  mallos 
SUV  b*  rebutted  (1)  by  other  cir- 
cumstances shown  (Kaufman  v. 
Wicks,  62  Tex.  234),  (2)  as  by  show- 
ing a  fair  and  honest  effort  to  col- 
lect a  debt  believed  by  plaintiff  to 
be  due  (Dwyer  v.  Testard,  1  Tex.  A, 
Civ.  Oas.  %  1228). 

76.  U.  8. — Jerman  v.  Stewart.  12 
red.  868. 


Ala.— Alsop  V.  Lldden.  130  Ala.  548, 
SO  S  401. 

Iowa. — Welidi  v.  Haleen.  157  Iowa 
647.  138  NW  602. 

La. — Senecal  v.  Smith,  9  Rob. 
416. 

Mich. — -Brand  v.  HInchman,  68 
Mich.  590.  36  NW  664,  13  AmSR  362. 

Tex. — Blerlng  v.  Galveston  First 
Nat.  Bank.  69  Tex.  599.  7  SW  90; 
Willis  V.  McNeill.  57  Tex.  466;  Till- 
man V.  Adams,  2  Tex.  A.  Civ.  Cas.  I 
308;  Schwarts  v.  Burton,  1  Tex.  A. 
Ctv.  Caa  I  1216, 

See  Carey  v.  Wolff,  72  N.  J.  L.  610. 
63  A  270. 

77.  Foster  v.  Pitts,  63  Ark.  387, 
38  SW  1114;  Jones  v.  Pruin,  26  Nebr. 
76.  42  NW  283;  WUlis  V.  McNeill.  57 
Tex.  465;  Lister  v,  Campbell.  (Tex. 
Civ.  A)  46  SW  876;  Thompson  v. 
Bell.  11  Tex.  Ci\.  A,  1,  82  SW  142. 

78.  Dawson  v.  Baum.  3  Wash.  T. 
464,  19  P  46. 

79.  Floumoy  v,  Lyon,  70  Ala. 
308. 

80.  Vesper  v.  Crane  Co^  165  Cal. 
36,  130  P  876,  LRA1915A  541. 

81.  Jackson  v.  Smith,  75  Ala.  97. 
88.    Prank  v.  Chaffe,  34  La.  Ann. 

1203. 

BS.  [a]  Svldenos  snttolent  to 
show  la«k  of  probable  oause.^ — Evi- 
dence that  defendant,  against  whom 
an  attachment  was  sued  out  on  the 
ground  that  he  was  about  to  remove 
bis  property  with  intent  to  defraud 
his  creditors,  had  Intended  to  pay  the 
note  before  making  the  removal  by 
an  auction  sale  of  his  stock  and  othsr 
property,  that  plaintiff  had  agreed  to 
place  the  note  for  payment  In  the 
hands  of  the  intended  auctioneer,  and 
that  defendant  had  never  refused  to 
pay  or  secure  the  debt,  was  sufficient 
to  authortze  a  finding  that  the 
grounds  of  the  attachment  were  un- 
true, and  that  plalntlfC  acted  without 
reasonable  belief  to  the  contrary. 
Tunis  V.  McClary,  128  Iowa  493.  104 
NW  505. 

[b]  Srldsnoe  held  Innflolsnt  to 
show  nallo*  aad  wamt  of  uobaUs 

oavsOi^-Carlton  v.  Carter,  (Tex.  Civ. 


A.)  140  SW  827;  Wild  Rose  Or- 
chard Co.  V.  Crttrnr.  79  Wash.  *<t 
140  P  561. 

[c]  Srldsnoe  held  lumllloUBt  to 
warraat  snbmlssloii  of  questlos  V> 

inry. — Kompass  v.  Light.  122  Mich. 
6,  80  NW  1008. 
84.    Foster  v.  Pitts,  63  Ark.  887,  H 
SW  1114;  Bierlng  v.  Galveston  nr« 
Nat.  Bank,  69  Tex.  599.  7  SW  90. 

88.  Paroux  v.  Cornwell,  40  Tei. 
Civ.  A.  629.  90  SW  537. 

M.  Mitchell  v.  Ifattlncly,  1  Heic 
(Ky.)  237. 

87.  McOlll  v.  Fuller,  45  Wub. 
615.  88  P  1038;  Hllfrlch  v.  Meyer.  U 
Wash.  186,  39  P  455. 

[a]  A  lack  of  nflloturt  oKomm,  ud< 
der  the  Alaska  statute,  is  shown  M 
this  fact.  Mln.  Co.  v.  Hoxsie.  I^S 
Fed.  724,  60  CCA  492. 

88.  Schneider  v,  Ferguson,  77  Tei- 
572,  14  SW  154  (where  it  was  sild 
that  as  between  the  parties  to  ttH 
action  in  which  the  return  Is  mad*  li 
cannot  be  attacked  In  a  collaient 
suit,  the  remedy  of  the  party  ar 
grieved  being, by  a  direct  proceedltir 
to  have  the  return  amended,  or  by 
an  action  against  the  ofOcer  for  t 
false  return):  Matthews  v.  BojrdstMt 
(Tex.  Civ.  A.)  31  SW  814. 

cn.  [a]  Bvidsnoe  held  Innff-*— * 
to.  raise  an  lasne  as  to  valoo. — ChtlU- 
cothe  First  Nat.  Bank  v.  McSwab. 
93  S.  C.  30,  75  SE  1106,  AnnCaal9140 
809. 

[b1  avtOMWs  held  net  to  SM 
amy  denrMlatloii  in  the  value  of  th» 
land  attached  pending  the  attao' 
ment.  Armentrout  v.  Baldwin.  10 
Iowa  410.  144  NW  1003. 

90.  Worthlngton  v.  Hanna.  91 
Mich.  530:  Blum  v.  Stein,  68  Tex.  6ifc 
5  SW  454.  _ 

91.  Carey  v.  Dyer,  97  Wis.  S54,  II 
NW  29. 

98.   [a]   Svidsnoe  as  to  ai 
extent  of  flamagas  held  to 
verdict. — ^Witherspoon  v.  Crosa. 
Cal.  96,  67  P  18;  Barnett  v.  iM' 
Ind.  A.  441,  61  NE  683;  0.  S 
ity,  etc.,  Co.  v.  Howes,  109  SW 
33  Kyli  181;  RhelnfSlt  t.  Dahl 


For  latsr  eaasa)  dmlopauBta  and  ehaaffea  in  the  law  see  oumnlattvs  Annotations,  same  titljv,;pac«  and Aote  nuHtMr. 
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wiit  of  attachment  ereates  no  lien  in  favor  of  the 
attaching  oreditor  oa  the  ft«coantB,  proof  of  such 
seizure  is  not  proof  of  damages  entitling  plaintifE 
to  judgment  in  an  action  on  the  indemnifying  bond 
giren  in  the  attachment  suit.*'  Where,  in  an  ac- 
tion on  an  attachment  bond,  plaintiff  testified  that 
he  employed  a  certain  attorney  to  defend  the  suit 
and  agreed  to  pay  hiTw  &  certain  fee,  bat  tborc  was 
no  proof  that  he  defended  it,  or  that  plaintiff,  had 
paid  or  was  liable  for  the  fee,  there  was  no  evi- 
dence of  actual  damages.^  The  contract  price  for 
the  services  of  defendant's  attorney  in  proceedings 
for  the  dissdation  of  the  attachment  is  not  conclusive 
as  to  what  is  a  reasonable  compensation  therefor.*" 
[$  1305]  k.  Trial— <1)  Qnestioni  of  Iaw  and 
Fact  Where  the  evidence  is  conflicting,  it  is  for 
the  jory  to  decide  whether  the  attachment  was  sned 


out  wrongfully,'*  malicionsly,"  or  without  probable 
cause,"^  and  whether  a  writ  of  attachment  was 
returned  in  an  action  not  entered.""  It  is  also  for 
the  jury  to  determine  whether  injury  resulted  from 
the  attachment,^  and  to  determine  the  amoont  of 
damages  to  be  recovered;^  but  costs  definitely  fixed 
by  law  are  to  be  taxed  by  the  court  and  there  is 
no  occasion  to  submit  the  amoont  to  be  allowed  to 
the  jury.*  The  question  of  what  facts  constitute 
probable  cause  is  for  the  court,^  and  where  there 
IS  no  evidence  tending  to  show  probable  cause  the 
question  should  not  be  submitted  to  the  jury.**  The 

?ueBtion  of  the  ownership  is  one  of  law  and  not  of 
act." 

[$  1306]  (8)  Instractlons.  The  court  should  in- 
struct the  jury  as  to  the  law  applicable  to  the 
matters  presented  for  their  consideration,^  the  ele- 


UlK  658.  43  NYS  485  [afE  19  Ulac. 
1(2.  43  NTS  281]. 

[b]  BTldMUM  IwU  to  T^^vSxm 
laxnae  vwdlot  tluui  Uui*  mtdusd^ 
Gefler  v.  Rosenfeld,  139  App.  Dlv. 
m.  lit  NTS  «28. 

[c]  IMdaBM  ahewliir  tliat  attev- 
warm  MwloM  la  dsfeadlu  attart- 
auHt  wtw  — o— aiy  aad  t—  tfcfa. 
for  »— OBable.  State  v.  Allen.  144 
Ho.  A.  284,  128  8W  899. 

[d]  BrldeiiM  iMlA  tamJMnt 

ft  buds  of  Mtnal  «aaaaffw  aad  -was* 
nftUaff    OBlr    xomlaal  teaiayn 
Powers-Taylor  Druff  Co.  v.  Waflord, 
(Tbml  Ch.  A.)  68  8W  248. 

[el  BvldMuw  iOioirliir  Ukat  attaok- 
BUBt  of  mlM  pom*  Old  BOt  rwvlt  ta 
doodlBff  of  nlw  M  inunp  was  oitt  of 
npalr  wImb  attaoboCr— State  v.  Webb 
City.  etc..  Pdy„  etc;,  Woriia,  IK  Mo. 
A.  31,  132  SW  18. 

98.  McKlnney  Sweet,  (Mia«.) 
28  8  dSO 

9C  Schuessler  v.  StlU,  169  Ala. 
239,  B3  S  831. 

9S.  Plymouth  Gold  Mln.  Co.  v.  U. 
a  Fidelity,  etc.,  Co.,  95  HonL  29,  88 
P         19  AnnCas  961. 

9S.  Hamilton  v.  Hazwell,  133  Ala. 
233,  32  8  18;  Alsop  T.  Udden.  180 
Ala.  S48.  30  S  401:  Brand  T.  Hlnch- 
man.  98  Hich.  K90,  t«  NW  C94,  18 
AmSR  S92. 

M  "mhrn*  Um  mdlsputed 
««Mt  Aaws  fttotB  makins  the  at- 
tachment wroncful,  the  Inua  of 
wronsfulncsa  should  not  he  submU- 
ted  to  the  jurr-  Hood  v.  Commercial 
Germania  Trust,  etc..  Bank.  (Ala.  A.) 
«7  8  721:  Pate  t.  Tardeman.  (Tex. 
Civ.  A)  141  BW  817. 

[b]  oimunataiioea  under  whiok 
IMM  tmpmp«ilT  aahmltted^In  an 
Kctlon  on  eui  attachment  bond  for 
the  wrongful  snlner  out  of  the  at- 
tachment, where  plaintiff  made  no 
iffort  to  prove  the  allegation  other 
:ha,n  by  the  Introduction  of  an  order 
Unnlsalnff  the  attachment,  without 
itatlns  the  reasons  therefor,  and  the 
x>urt  refused  proper  evidence  in  re- 
rmrd  to  the  wrongfulness,  when  ef- 
'ered  by  defendants.  It  was  error  to 
lUbmlt  the  iseue  to  the  Jury.  Jandt 
r.  Z>ttraBleau.  67  Nebr.  497,  78  SW  22. 
rc]  '.  Xama  aa  to  •soaaalTa  l«vr 
-aroperly  submitted  to  the  Jury 
nS«r  the  petition  and  evidence. 
trady-Neely  Grocer  Co.  v.  De  Foe, 
Tkx,  Civ.  A.)  199  SW  1136. 

»T.  Alsop  V.  Lldden,  130  Ala.  548. 
0  S  401;  Hamilton  v.  Maxwell,  119 
la.  2S.  24  8  789:  Brand  v.  Hlnohman. 
S  Sfflcti.  690,  36  NW  664,  IS  AmSR 
12. 

se.  AIsop  v.  I^idden.  199  Ala.  648. 
)  S  491;  Brand  v.  HInchman.  98 
[icb.  8*^  96  NW  ««4.  It  AmSR  969: 
OM       Bender,  82  Wkrti.  666,  TS  P 

fft]  mnatimtlOB.— (1)  Where,  In  an 
tlan  on  an  attachment  bond,  de- 
ndant  contended  that  the  court 
lould  i>resnm«  probable  cause  from 
i«   fact  that  the  action  waa  com- 


menced by  advice  of  defendant's  at- 
torney to  whom  all  the  facts  In  the 
case  had  been  submitted,  but  It  was 
disputed  as  to  whether  he  had  truth- 
fully submitted  all  the  facta  to  the 
attorney,  the  question  of  probable 
cause  was  for  the  Jury.  Voss  v.  Ben- 
der, 82  Wash.  666,  78  P  697.  (2) 
What  facts  and  whether  the  particu- 
lar facts  In  a  sivea  case  constitute 
probable  cause  ror  an  attachment  are 
cxolUBlvely  for  the  court,  and  what 
are  the  facts,  where  there  Is  any 
controversy  In  reference  thereto,  Is 
exclusively  for  the  Jury,  unless  one 
Js  waived.  Wild  Rose  <>rchard  Co.  v. 
Crltzer,  79  Wash.  462,  140  P  661. 

99.  Parka  v.  Hall,  2  Flok.  (Mass.) 
206. 

1.  Seal  T.  Holcomb.  48  Tez.  Civ. 
A.  830.  107  8W  916  (holding  that, 
even  though  an  attachment  was 
wrongfully  sued  out.  if  It ,  levied  on 
defendant's  Interest  in  partnership 
property  by  leaving  notice  of  levy 
with  the  partner,  and  no  property 
was  taken  Into  the  sheritTs  i>oases- 
sl<».  and  the  partner  did  not  object 
to  defendant's  remaining  there  and 
continuing  the  conduct  of  the  busi- 
ness as  before,  which  he  did,  and  the 
sales  were  as  good,  and  the  business 
continued  the  same  as  before  the  at- 
tachment, no  injury  from  the  levy 
could  be  inferred  as  a  matter  of  law). 

8.  Anderson  v.  WedeUng,  102  Iowa 
446,  71  NW  960. 

[a]  bjaxy  aad  ion  to  »a«laiiii 
It  is  proper  in  an  action  on  an  at- 
tachment bond  to  leave  the  Jury,  In 
view  of  all  the  evidence,  to  estimate 
the  injury  and  loss  to  the  business  of 
a  defendant  in  attachment  during  the 
time  that  plaintiff  was  In  possesalon 
of  his  place  of  business.  Swift  v. 
Plessner,  89  Mich.  178. 

[b]  Oo«as«l  feea^(l)  WhUe  it  is 
common  In  suits  on  attachment  bonds 
for  wrongful  attachment  to  show  by 
lawyers  what  Is  a  reasonable  fee  Id 
estimating  plaintlfTs  damages,  the 
Jury  are  not  concluded  by  such  testi- 
mony In  allowing  damages  for  ooun- 
sel  fe^  and  where  there  was  no 
testimoio!  as  :to  what  Is  a  reasonable 
fee,  but  >it.  was  shown  what  the  law- 
yers  dlA^aad  how  much  they  were 
paid,  the  question  of  reasonable 
counsel  fees  was  properly  submitted 
to  the  jury.  U.  S.  Fidelity,  etc..  Co.  v. 
Howes.  109  SW  843.  88  KyL  181.  <8) 
Where  defendant  in  attachment  had 
not  agreed  to  pay  his  attom»'  a  stip- 
ulated fee.  It  was  proper  to  leave  Its 
assessment  to  the  Jury.  State  v.  Al- 
len. 124  Mo.  A.  466.  108  SW  1090. 

re]  Ob  aa  asses sment  of  damagea 
te  me  Btala  aoUoa  on  a  determination 
of  the  issue  as  to  the  validity  of  the 
attachment  In  favor  of  defendant  (see 
supra  I  1191),  the  Jury  trying  the  Is- 
sue have  as  large  a  scope  to  consider 
and  estimate  damages  as  would  be 
the  case  In  an  independent  action  on 
the  bond.  New  Sburon  Creamery  Co. 
Knowlton.  192  Iowa  «T2,  Its  NW 


770:  Fleming  v.  Bailey.  44  Miss.  132. 

(d]  Whether  exemplary  damagea 
shall  be  allowed  for  wrongful  at- 
tachment and  the  amount  thereof  rest 
with  the  Jury.  Welsh  v.  Haleeo.  167 
Iowa  647,  138  NW  602. 

8.  Rlngen  Stove  Co.  V.  Bowers, 
109  Iowa  176,  80  NW  818. 

4.  Hark  v.  Christian,  69  SW  1092, 
22  KyL  1102  (holding  that,  where  It 
appeared  from  undisputed  facts  that 
there  was  probable  cause  for  aulnr 
out  an  attachment,  the  court  should 
have  so  Instructed  the  Jury). 

6.  Kompass  v.  Ught.  122  MIoh.  81, 
80  NW  1008. 

8,  Trentman  v.  Wiley,  86  Ind.  SS 
(so  holding  in  an  action  on  the  at- 
tachment bond). 

[a]  Vkns  evidence  of  the  attach- 
ment debtor's  statements  that  he  did 
not  own  the  attached  property  does 
not  Justify  the  submfeslon  of  the 
ownership  In  view  of  his  explanation 
thereof,  showing  that  the  statements 
were  made  under  a  misapprehension 
of  his  legal  rigbta,  and  the  other  evi- 
dence showing  ownership  by  him. 
Carroll  v.  Denison  First  State  Bank. 
(Tex.  Civ.  A.)  160  8W  882. 

7.  Troy  v.  Rogers,  118  Ala.  ISl,  20 
8  999  (holding-  that.  In  an  action  on 
an  attachment  bond.  It  was  error  to 
refuse  to  charge  that  it  plaintiff  was 
not  about  to  remove  permanently 
from  the  state  and  did  not  Intend  to 
take  up  a  residence  in  another  state 
and  there  was  no  other  cause  for  the 
attachment  defendant  would  still  be 
liable  to  plaintiff,  although  he  be- 
lieved that  plaintiff  was  about  to 
remove  permanently  from  the  state 
and  had  probable  cause  for  such  be- 
lief): Bell  V.  Fox.  37  Tex.  CIv.  A.  622. 
84  SW  884  (holding  that  In  an  action 
for  the  wrongful  levy  of  an  attach- 
ment it  was  error  to  refuse  to  charge 
that  if  plaintiff  was  not  about  to  con- 
vert his  property  into  money  for  the 
purpose  of  placing  It  beyond  the 
reach  of  hla  creditors  the  attachment 
was  lUenlly  sued  out  and  plaintiff 
was  entitled  to  recover  actual  dam- 
ages). 

[a]  Mm  ts  xlafct  to  snfar  snA- 

ttoaa^In  an  actfon  for  damages  for 
the  wrongful  attachment  of  plaln- 
tlCTs  goods  on  an  affidavit  that  he 
was  about  to  dispose  of  them  In 
fraud  of  creditors,  the  evidence  hav- 
ing shown  that  defendant  had  at- 
tached the  roods  because  he  feared 
that  plaintiff  Intended  preferring 
other  creditors.  It  was  not  error  to  In- 
struct that  a  mortgage  or  sale  to  a 
bona  flde  creditor  would  have  been 
no  fraud,  but  that  defendant  had  a 
right  to  prefer  creditors.  Wllllama 
V.  Kane.  (Tex.  Civ.  A.)  66  8W  974. 

[b]  Aa  te  vxolmiae  oaBae.F— In  an 
action  for  wrongful  attachment,  a 
charge  that  If  defendant  sued  out 
the  attachment  under  an  honest  be- 
lief that  plaintiff  was  fraudulently 
disposing  of  his  property  In  giving 
It  to  hla  sens,  or  In  giving  It  to  hlg 
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ments  and  measure  of  damages,"  and  the  manner 
in  which  the  verdict  should  be  returned,'  being 
careful  that  the  instructions  shall  not  proceed  upon 


an  assumption  not  warranted  by  the  faets,*"  invade 
the  province  of  the  jnry/^  or  be  aigimientatiTe" 
or  misleading.*' 


sons  "In  any  way,"  exemplary  dam- 
ages could  not  be  recovered  was 
faulty  as  assumlnff  that  the  giving 
of  the  property  to  the  sons  "in  any 
way"  was  sufficient  to  show  probable 
cause.  Hamilton  v.  Maxwell,  119  Ala. 
23,  24  S  769. 

[c}    Am  to  with  r«g«cd  to 

wruiqrfiiliwM  of  »tt«oIun*Bt. — ^Where 
a  general  denial  Is  filed  to  a  peti- 
tion on  an  attachment  bond,  a  charge 
permitting  the  Jury  to  return  a  ver- 
dict for  plaintiff  if  they  find  that 
the  Judgment  was  merely  dissolved, 
without  requiring  them  to  find  that  It 
was  wrongfully  sued  out,  1b  error. 
Stors  V.  prnklesteln,  60  Nebr.  177,  69 
NW  856. 

[dl     OoBSfemotioa  of  obarge^In 

an  action  on  an  attachment  bond,  one 
of  defendants  pleaded  that  the  In- 
strument had  been  materially  altered 
by  the  unauthorized  affixing  of  seals 
thereto,  whereby  defendant  was  dis- 
charged from  liability  thereunder. 
The  court  charged  that  the  bond  on 
Its  face  was  correct,  that  the  pre- 
sumption was  that  the  bond  was  a 
proper  bond,  and  that  the  burden  was 
on  defendants,  attacking  the  bond,  to 
show  that  it  was  not  properly  sealed. 
It  was  held  that  such  Instructions 
should  be  construed  merely  as  charg- 
ing that.  If  defendants  set  up  a  ma- 
terial alteration  by  the  affixing  of 
seals  to  an  unsealed  Instrument,  the 
burden  was  on  them  to  make  out 
Buch  defense,  and  not  as  relieving 
plaintiff  from  the  burden  of  proving 
the  due  execution  of  the  bond.  George 
N.  Pierce  Co.  v.  Casler,  194  Masa. 
42S,  80  NE  494. 

[el  lutractloa  held  prov«rir  m- 
fiued. — In  an  action  on  an  attach- 
ment bond,  a  charge  that,  before  the 
Jury  could  find  for  defendant,  they 
must  find  that  some  statutory  ground 
for  attachment  existed  In  fact,  "and 
not  In  the  belief  of  the  defendant," 
was  properly  refused.  Troy  v. 
Rogers,  113  Ala.  131.  20  S  999. 

8.  State  V.  Allen,  124  Mo.  A.  466, 
103  SW  1090  (holding  that  in  an  ac- 
tion on  an  attachment  bond  an  in- 
struction that  the  only  matter  for 
the  jury  to  determine  is  the  amount 
of  damages.  If  any,  that  plaintiff  has 
sustained  in  defending  the  attach- 
ment, and  that  In  assessing  such 
damages  they  will  allow  him  for  all 
money  that  they  find  he  has  ex- 
pended for  traveling  expenses  and 
hotel  bills  in  going  to  employ  and 
consult  counsel.  In  attending  the 
place  of  trial,  and  in  preparing  for 
trial,  and  reasonable  compensation 
for  his  time  and  reasonable  attor- 
ney's fees  necessary  in  defending  the 
attachment,  is  not  erroneous  as  au- 
thorizing damages  arising  from  the 
defense  of  the  main  suit,  instead  of 
limiting  them  to  the  securing  of  the 
dissolution  of  the  attachment):  Cole 
V.  Noerdlinger,  22  Wash.  61,  60  P  67 
(holding  that  where,  in  an  Action  for 
wrongful  attachment,  an  attempted 
denial  of  the  damages  sustained 
amounted  to  no  more  than  a  negative 
pregnant  an  Instruction  to  allow 
such  damages  If  the  verdict  should 
be  for  plaintiff  was  correct). 

[a]  fiutneUons  hsld  properdin 
an  action  on  notes  in  which  defend- 
ant counterelalmed  for  damages 
from  the  wrongful  levy  of  an  at- 
tachment npon  certain  reattv  and 
upon  potatoes,  a  charge  that  defend- 
ant could  recover  the  highest  mar- 
ket value  of  the  potatoes  between 
the  time  of  the  levy  and  Its  release; 
that  he  was  entitled  to  actual  dam- 
ages arising  from  the  attachment, 
but  that  he  could  not  recover  any 
damages  for  his  being  unable  to  sell 
the  realty,  his  agreement  to  sell  it 
being  oral,  and  hence  not  enforce- 
able; that  defendant  was  entitled  to 


recover  only  such  damages  as  were 
shown  by  the  evidence  to  have  pro- 
ceeded directly  from  the  levy,  but 
not  such  as  might  have  arisen  from 
the  acts  of  defendant  himself,  so 
that  If  he  stored  the  potatoes  for  the 

fiurpose  of  retaining  them  for  a  rise 
a  price,  and  was  not  prevented  by 
the  attachment  from  disposing  of 
them  at  a  time  when  he  could  have 
done  BO  to  the  best  advantage,  he 
could  not  recover  any  damages;  and 
that  in  no  event  could  be  recover 
more  than  the  amount  of  plalntUTs 
claim,  was  not  erronaous  aa  to  the 
measure  of  damagea.  Brown  t. 
Spiegel,  167  Mich.  646,  13S  NW  618. 

[bj  BalliUaf  vmliMd — In  an  action 
for  wrongful  attachment  a  charge 
that  value  means  what  the  property 
In  question  would  sell  for  within  a 
reasonable  time  from  the  date  of 
seizure,  for  cash,  at  the  place  of  levy, 
was  not  an  incorrect  definition  of 
value,  and.  If  the  complaining  party 
desired  a  fuller  definition,  he  should 
have  requested  it  Wright  v,  Solo- 
mon, (Tex.  Civ.  A.)  46  SW  68. 

[c]  SMtrlotliig  to  valiw  at  viae* 
of  Isry^— Where  all  the  evidence  as 
to  the  value  of  goods  wrongfully  at- 
tached had  reference  to  their  value 
where  the  levy  was  made,  it  was  Im- 
material that  the  Jmy  were  not,  by 
the  instructions,  restricted  to  the 
value  at  such  place.  Ellis  v.  Hud- 
son, (Tex.  Civ.  A.)  44  SW  BSO. 

[d]  Bmucw  aad  mtet  valna.— 
An  Instruction  fixing  the  damages 
for  the  wrongful  attachment  of  a 
stock  of  goods  at  the  market  value 
thereof,  and  defining  this  aa  the 
value  of  the  goods  when  sold  in  the 
ordinary  way  of  business  for  cash 
in  the  city  of  the  selsure.  Is  er- 
roneous. State  V.  Parsons,  109  Mo, 
A.  482,  84  SW  1019. 

[e]  An  liurtnutton  tiurt  Ui*  Jnry 
were  not  Umlted  to  aotnal  oompSB- 
satlon,  nor  required  to  scrutuilce 
very  closely  the  amount  of  the  ver- 
dict, was  not  erroneous,  since  It  ap- 
plied only  to  the  exemplary  damages 
allowed.  If  any.  Welsh  v.  Haleen, 
157  Iowa  647.  188  NW  602. 

[f  ]  mstnutlon  hMd  too  broad, — In 
an  action  for  wrongful  attachment, 
an  Instruction  that  for  a  wrongful 
levy  "any  damages"  resulting  to  the 
attachment  defendant  during  the 
wrongful  detention  of  property  may 
be  recovered  Is  properly  refused  aa 
too  broad.  Kiyes  v.  Union  Mercan- 
tile Co..  27  Uont.  264,  70  P  976. 

9.  Cross  V.  Coffln-FIetcfaer  Packing 
Co.,  123  Oa.  817,  61  SB  704  (holding 
that.  In  an  action  on  an  attachment 
bond  for  damages  caused  by  a  levy 
of  the  attachment,  the  Jury  should 
be  instructed  to  return  a  verdict  In 
an  aggregate  sum  without  Itemising 
the  amount  or  stating  the  process 
by  which  they  arrived  at  It). 

10.  Hanger  v,  Ives,  69  Ark,  82, 
62  SW  68  (holding  that  where.  In  an 
action  for  royalties  on  certain  rock 
quarried  by  defendant  on  plaintiff's 
land,  defendant  atlered  as  a  counter- 
claim that  plaintiff  previously  is- 
sued an  attachment  on  th«  stone 
quarried  by  defendant,  that,  after 
delaying  defendant's  work,  the  at- 
tachment proceedings  wars  aban- 
doned by  plaintiff,  and  tliat  the  at- 
tachment was  Issued  without  making 
the  affidavit  reautred  by  law,  and  the 
order  of  attachment  Issued  by  the 
Justice  was  general,  and  no  affidavit 
was  filed  describing  the  speclfle  prop- 
erty on  which  It  was  to  be  levied, 
an  instruction  that  If  defendant  owed 
plaintiff  for  the  stone  quarried  it  was 
personal  property  on  which  plaintiff 
had  a  right  to  sue  out  an  attach- 
ment, and  that,  if  the  jury  should 
find  that  plaintiff  substantially  com- 
piled with  the  statute,  he  was  not  lia- 


ble for  any  Informality  in  the  pm- 
ess,  was  erroneous,  as  proceeding  on 
the  presumption  that  the  attacfasiat 
might  be  considered  as  amended). 

11.  Crowell  V.  McOoon,  108  Ion 
266,  76  NW  672  (holding  that  an  In- 
struction singling  out  part  of  tbt 
evidence  on  an  Issue  of  wrongftil  at- 
tachment, and  stating  In  eflcet 
whether  or  not  it  would  Justify  tlu 
issuance  of  an  attachment.  Is  prop- 
erly refused). 

[a]  XutnotloBa  haid  Mt  to  b> 
▼ad*  vrovtooa  of  Jvrr^In  an  action 
for  wrongfully  aulng  out  an  attuli- 
ment.  charges  that  the  abaenoe  of  « 
debtor  from  his  home  without  his  in- 
forming a  creditor  thereof  does  not 
authorise  the  latter  to  reaort  to  an 
attachment,  and  that,  if  the  attacb- 
ment  defendant  left  his  uanal  place 
of  business  with  the  Intention  of 
again  returning,  and  without  anr 
fraudulent  intent,  his  absence  wu 
not  that  of  absconding  within  tht 
meaning  of  the  law,  were  not  anb- 
Ject  to  the  objection  of  invading  the 
province  of  the  Jury.  Vandiver  f. 
Waller,  143  Ala.  411.  29  S  126. 

U.  Troy  v.  Rogers,  118  Ala,  111. 
20  S  999  (holding  that  In  an  actk» 
on  an  attachment  bond  a  charge  that 
the  fact  that  plaintiff,  when  be  w«tt 
beyond  the  state,  left  his  fanily  tn 
the  state  might  be  considered  as  evi- 
dence of  his  intention  In  reference  tn 
removing  from  the  state  was  prop- 
erly refused  as  argumentative). 

18.  Rldiburg  V.  McIlwalnsL  (Tex. 
Civ.  A.)  121  8W  1166  (holdlns  tfaattn 
an  action  for  tha  price  of  goods  sold 
which  were  purohaaed  for  a  stoR 
conducted  by  the  wife  of  one  defasd- 
ant,  In  her  own  name.  In  aid  o! 
which  an  attachment  waa  sued  oat.  a 
charge  that  defendant  in  reconven- 
tion claimed  damages  for  wtobk- 
fuUy  suing  out  the  attachment,  and 
that  If  the  jury  found  for  defend- 
ants they  might  also  find  any  dam- 
ages sustained  by  the  wron^ol  at- 
tachment, if  they  also  found  that  the 
attachment  waa  wrongfully  aned  ost 
and  injured  defendants,  was  er- 
roneoQs  as  subject  to  the  constroe- 
tion  that  defendants  could  not  re- 
cover for  wrongful  attachment  un- 
less plaintiffs  were  not  entitled  to  re- 
cover In  the  original  suit,  since  sueb 
damages  could  be  recovered,  althougb 
the  business  waa  ao  conducted  as  ts 
make  defendant  husband  IlaUa  for 
the  gooda). 

[a]  laatnwftloa  "haHA  lulalaadt^  as 
to  maaaaro  of  damagaa.  On  an  issue 
as  to  the  amount  of  daniac«a  m»- 
tained  by  plaintiff  for  tha  aelsan 
and  aala  of  hia  goOda  under  attaA- 
ment,  an  Inatmctton  that  plafntff 
would  be  entitled  to  recover  sis  dan* 
ages  the  amount  he  would  have  ob- 
tained for  the  goods  In  the  ordinary 
course  of  business  in  which  he  waa 
engaged  at  the  time,  that  tlie  JmT 
might  consider  whether  he  wu  s^ 
Ing  them  to  customers  as  th«y  mmm 
In,  or  disposing  of  tbem  at  auctkrik 
and  that  the  fact  that  a  partiealv 
merchant  would  not  have  paid  tUl 
or  that  amount  for  them  for  the  pm- 

Soae  of  wholesaling  or  specutetHK 
Id  not  measure  plaintlfTs  damagSfc 
was  Improper,  aa  mlsleadlikK.  an4l 
the  measure  of  damage  in  ancfc  ■ 
caae  was  the  value  of  the  propenv 
at  the  time  It  was  seised,  with  » 
terest  at  six  per  cent  to  th«  data  m 
the  trial.  Simmons  Clothlnar  Oo.  " 
Davis.  2  Ind.  T,  879.  S8  SW  CSS. 

n>]    An  iBBtnwtlon  ok  »  cor 
(Mm  for  wrongful  attachm«nt 
If  plaintiff  had  no  reaaonable  eai 
believe  that  the  alleged  gonnaa 
Isted,  malice  might  b«  InferroA 
held  not  to  impose  the  tanrJen 
proof    on    plaintiff,  when 
charge  was  that  the  burden 


For 


osssa,  dsTslopaeata  and  ohasgM  in  the  law  see  oumulaUve  AnnoUtiona,  earn*  ttUarftac^a^  note  m 
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[f  1307]  (3)  Verdict  or  FiBdingi."  Where  the 
evidenae  leaves  no  doubt  as  to  whether  or  not  the 
atUebment  was  wrongful,  a  verdiet  may  be  di- 
rected;** and  a  verdiet  contrary  to  the  law  and  the 
evidenee  should  be  set  aside  and  a  new  trial 
granted.^'  Under  some  statutes  the  verdict  in  an 
utkin  on  the  attachment  bond,  if  for  plaintiff, 
siiDold  be  for  the  penal  sum  of  the  bond,  to  be  satis- 
fied by  payment  of  the  amount  of  the  damages  as- 
sessed.*^ A  finding  that  nothing  was  due  to  plain- 
tiff in  attachment  by  reason  of  a  counterolaim  does 
not  anthorize  an  inference  of  malice  in  suing  the 
iTTit  such  as  will  warrant  an  allowance  of  ex- 
emplary damages.^^ 

1308]    1.  Judgment   Under  some  statutes  the 
judgment  in  an  action  npon  an  attachment  bond, 
if  in  favor  of  plaintiff,  should  be  for  the  full  penal 
snm  of  the  bond,  to  be  satisfied  or  released  by  the 
payment  of  the  damages  assessed,  with  interest 
thereon  from  the  date  of  the  judgment  and  costs.'* 
(Tnder  a  statute  providing  "that  no  greater  amount 
shall  be  recovered  of  the  said  securities,  than  the 
appraised  value  of  the  property  seized  by  the  of- 
ficer," the  court,  on  a  verdict  for  a  greater  amount 
in  an  action  on  the  bond,  should  render  judgment 
against  the  principal  and  sureties  for  the  appraised 
value,  and  against  the  principal  for  the  balance.'** 
Where  the  jury  found  specially  that  defendant  in 
attachment  was  entitled  to  damages  for  the  wrong- 
ful suing  out  of  the  writ,  and  that  the  claim  upon 
Fbich  it  was  sued  out  was  not  yet  due,  it  was  proper 
to  render  a  judgment  for  the  amount  of  the  dam- 
ages found,  not  diminished  by  the  amount  of  at- 
tachment plaintiff's  claim.'*   Where  one  of  the  at- 
taching creditors  files  no  answer  to  a  suit  for  wrong- 
ful attachment,  and  plaintiff  fails  to  show  liability 
as  to  any  of  such  creditors,  it  is  not  error  to  deny 
judgment  by  default  against  a  creditor  thus  fail- 
ing to  file  an  answer.'^   Where  it  is  alleged  in  the 


lefendant  to  prove  want  of  roaeona- 
)1e  cause.  welsh  v.  Haleen,  1&7 
owa  647.  138  NW  502. 

14.  [a]  A  Tvrdlot  for  pUl&tlffs 
a  a  Mvtobi  amonnt  "as  actual  dam- 
i^es  over  and  above  the  principal 
nd  Interest  of  the  judgment"  was 
i«Id  sufficient  to  warrant  the  can- 
ellatlon  of  the  judgment  recovered 
y  defendant  in  the  attachment  ac- 
lon.  Brady-Neely  Grocer  Co.  v.  De 
■oe.  <Tex.  Civ.  A.)  1«9  SW  113B. 

U.  KIseley  v.  Norfolk  Nat.  Bank. 
9  Nebr.  382,  181  NW  608  (where 
!ie  evidence  was  held  to  authorise 
le  direction  of  a  verdict  -for  def end- 

Dt>. 

16.  Oakes  v.  Smith.  ISl  Go.  317. 
I  SB  94S  (holding  lhat  where.  In  an 
?tIon  on  an  attachment  bona  after 
Ismlnsal.  there  was  uncontradicted 
Btlmony  that  defendant  in  attach- 
«nt  had  Incurred  a  liability  for  at- 
mey's  fees  In  defending  the  attach- 
ent  suit,  but  the  verdict  was  for 
e  obi  Igor  in  the  bond,  a  new  trial 
lould  be  granted);  Gorham  v.  Felk- 
.  102  Ga.  260,  28  SE  1002  (holding 
at  where  all  the  evidence  showed 
at  defendant  sued  out  an  attach- 
ent  without  probable  cause,  and 
aintlff  was  put  to  great  expense 
d  Inconvenience  to  replevy  the 
operty,  a  verdict  for  defendant  was 
ntrary  to  law  and  the  evidence): 
tufman  v.  Armstrong,  74  Tex.  65.  11 
V  1048  (holding  that  where  on  a 
^1  before  a  Jury  a  verdict  for 
tnal  damaffes  is  for  an  amount  In 
eeas  of  a.ny  amount  authorized  by 
»  evidence,  and  after  remitting  a 
rtlon  of  the  damages  given  the 
Idence  wUI  not  sustain  a  Judgment 
■  the  remainder,  the  vardlet  ahonld 

set  aside)' 


17.  Oeorge  N.  Pierce  Co.  v.  Casler. 
194  Mass.  4l8,  428,  80  NB  494  (where 
the  court  said  merely,  "The  verdict 
should  have  been  for  the  penal  sum 
of  the  bond,"  but  the  modification 
stated  In  the  text  must  be  Implied). 

18.  Ahrens  v.  Fenton,  138  Iowa 
559,  115  NW  233. 

19.  Warren  Bros.  Co.  v.  Kendrick. 
113  Md.  603,  77  A  847,  140  AmSR 
445;  State  v.  Reynolds,  137  Mo.  A. 
261.  117  SW  663. 

[a]  When  the  hoad  atlyalaf  s  for 
a  reMonable  attorney's  fee  as  part  of 
the  costs,  such  fee  may  be  allowed,  in 
addition  to  the  judgment  for  the  full 
penalty  of  the  bond.  Union  Mercan- 
tile Co.  V.  Chuidler.  80  Iowa  8S0,  67 
NW  685. 

Holmes  t.  Cooper,  87  Ark.  239. 
^^n.  Wetherell  t.  Bprlgley,  48  Iowa 

88.  Munna  v.  Loveland,  IE  Utah 
250,  49  P  743. 

83.  Brown  v.  Tldrlch.  14  S.  D. 
'249,  86  NW  185,  86  AmSR  754  (so 
holding  for  the  reason  that  the  clerk 
could  not  legally  Issue  the  warrant 
until  the  affidavit  was  filed,  and  the 
presumption  Is  that  every  public 
officer  has  done  his  duty). 

84.  Watt  V.  Schlally.  128  HI.  A. 
303. 

85.  Northrup  v.  Oarrett.  17  Hun 
(N.  T.)_497. 

86.  Holdredge  v.  HeCombs.  (Kan.) 
66  P  1048. 

87.  Trentman  v.  Wiley.  85  Ind,  33 
(holding  also  that  such  a  judgment  is 
not  ground  for  a  new  trial). 

88.  Kilmer  v.  Oallaher,  120  Iowa 
57B.  96  NW  180. 

88.  Blckham  Hutchinson,  60  La. 
Ann.  766,  83  8  808  (holding  that 
Where  defendants   were  flnandally 


oomplaint  in  an  action  on  an  attachment  bond  that 
appUeation  was  made  for  a  warrant  of  attachment 
and  that  such  warrant  issued,  it  will  be  presumed, 
in  support  of  a  judgment  for  plaintiff,  that  a  proper 
affidavit  was  filed  with  the  clerk.^^  A  judgment 
may  be  rendered  against  the  surety  alone  where 
serviee  has  not  been  obtained  on  the  princi- 
pal." 

1309]  m.  Appeal  and  Error.  Objections  to 
the  execution  of  the  attachment  bond,  or  based 
upon  any  omissions  therein,  cannot  be  raised  for 
the  first  time  on  appeal."^  So  also  a  motion  to 
modify  the  judgment  must  be  addressed  to  the 
court  rendering  such  judgment,  and  will  not  be  con- 
sidered by  an  appellate  court  on  proceedings  in 
error  to  review  the  judgment  sought  to  be  modi- 
fied.*' When  the  ^judgment  in  an  action  on  an 
attachment  bond  is  m  favor  of  plaintiff  without  re- 
lief from  valuation  or  appraisement  laws,  but  this 
is  not  assigned  as  error,  no  question  as  to  the  ruling 
arises  on  review.*'  The  appellate  court  has  no 
jurisdiction  to  award  to  plaintiff,  in  an  action  on 
an  attachment  bond  for  the  wrongful  suing  out  of 
the  writ,  a  snm  for  the  services  of  his  attorneys  in 
resisting  the  appeal.*^ 

Where  the  damages  awarded  are  excessive,  the 
appellate  court  may  reduce  the  amount  or  reverse 
the  ju^rment  unless  the  appellee  remits  the  excess 
over  what  is  proper.'**  Where  on  a  counterclaim 
for  damages  for  wrongful  attachment  it  does  not 
appear  that  defendant  in  attachment  as  permitted 
by  statute  asked  for  the  release  of  property  from 
an  excessive  levy,  the  court  on  appeal  could  not 
assume  that  he  was  legally  damaged  by  the  levy.^^ 
[%  1310]  7.  Damages-^.  Actual  or  Compensa- 
tor^ Damages.  Whether  the  action  or  proceeding 
is  upon  the  attachment  bond  or  independent  there- 
of," where  the  suing  out  of  the  writ  was  wrong- 
ful,** defendant  in  attachment  is  entitled  to  re- 
embarrassed,  and  one  attachment  had 
already  been  sued  out  against  one  of 
them,  and  their  business  was  lim- 
ited, and  they  made  no  effort  to  min- 
imize the  damases  which  could  not 
be  accurately  ascertained,  and  It  ap- 
peared that  plaintiff  had  merely  act- 
ed hastily,  without  any  desire  to  In- 
jure defendants,  verdicts  for  two 
thousand  seven  hundred  and  fifty  dol- 
lars and  one  thousand  two  hundred 
and  fifty  dollars  In  favor  of  defend- 
ants would  be,  respectively,  reduced 
to  three  hundred  dollars  and  one  hun- 
dred dollars). 

[a]  When  the  eMBipliaT  dun- 
ageti  allowed  could  not  have  exceed- 
ed ninety  dollars,  they  were  not  so 
out  of  proportion  to  the  actual  dam- 
ages as  to  Justify  Interference  on  ap- 
peal, although  the  actual  damages 
were  small.  Welsh  v.  Haleen.  157 
Iowa  647.  138  NW  502. 

30.  Adkins  V.  Lacy.  68  Ark.  170, 
66  SW  876  (holding  that,  where  the 
evidence  showed  that  plaintiff  was 
only  damaged  to  the  extent  of  four 
dollars,  a  judgment  In  his  favor  for 
forty-six  dollars  would  be  reversed, 
unless  within  fifteen  days  he  remitted 
all  over  four  dollars). 

81.  Anderson  v.  Thero.  139  Iowa 
632,  118  NW  47. 

88.  Action  oa  bond  see  supra  9 
1203. 

33.  Bight  Of  aotioB  iadependeat  of 
atteehnent  bond  see  supra  |9  1171- 

1175. 

34.  iTnder  what  drcnmstanoes  at- 
taohmeat  oonsldered  imoafffnl  sea  su- 
pra S  1177. 

[a]  The  elements  of  maUoe  and 
want  of  wohable  eanse  aM  eUmlnated 
so  far  as  the  right  to  recover  actual 
damages   la   concerDed;   no  matter 
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cover  his  actual  damages,**  which  is  meimt  com- 
pensation** for  those  injunes  and  losses  whieh 
are  the  direct  and  proximate  result  of  the  wrongfal 
Bning  out  of  the  writ  and  the  seiznre  and  detoi- 
tion  of  his  property  thereunder." 


1311]  b.  Kttmliul  DuBftget.  Aeeordiag  to 
the  weight  of  authority,  where  an  attaefament  is 
wrongfully  sued  out  but  no  actual  dam^;es  htn 
xcenlted,  attachment  defendant  is  neverthelen  en- 
titled to  recover  nominal  damages.**    Under  tboe 


what  mar  be  tbe  #M>d  U3Xh  of  the 
party  suinK  out  the  attaohment,  or 

however  honest  his  belief  that  ground 
for  an  attachment  existed,  defendant 
is  entitled  to  recover  the  actual  dam- 
ages which  he  has  auataimd*  Jerman 
V.  Ktewart,  12  Fed.  8<4;I>V^T>  Jack- 
son. B9  Ala.  203. 

3B.  U.  S, — Li,  Buckl  etc.,  Lumber 
Co.  V.  Maryland  Fidelity,  etc.,  Co.. 
109  Fed.  333,  48  CCA  436  [alt  1S9 
U.  S.  135,  23  set  582.  47  L.  ed.  744] 
(conatrufngr  Florida  statute) ;  Ken- 
nedy V.  Mcacham.  IS  Fed.  312:  Jer- 
man  v.  Stewart.  12  Fed.  266;  Tibller 
V.  AHord.  12  Fed.  2G2. 

Ala. — Dolhiird  v.  Sheld.  69  Ala.  135; 
r>urr  V.  Jackson,  59  Ala.  203;  Mc- 
Cullough  V.  "Walton,  11  Ala.  592. 

Ark. — Adkfns  v.  Lacy,  BS  Ark.  170, 
56  SW  876:  Qoodbar  v.  Llndsley.  51 
Ark.  380,  11  SW  577,  14  AmSR  54; 
Boatwrlght  v.  Stewart,  37  Ark.  614; 
Patton  V.  Garrett.  37  Ark.  60;;;  IIolll- 
day  V.  Cohen,  34  Ark.  707. 

Cal.— Elder  T.  Kutner,  97  Cal.  490, 
»  P  B6».  '•  '  ■ 

Dak. — Thompson  T.  Webber,  4  Dak. 
240,  89  NW  »71. 

Oa. — Speth  Maxwell,  6  Qa.  A. 
6S0.       SB  680. 

Iowa. — Constantino  v.  Rowland,  147 
Iowa  142.  124  KW  189. 

Kan. — Hobs  v.  Norton,  22  Kan. 
374. 

Ky. — Bl.ikely  v.  Bogard,  143  Ky, 
377.  136  SW  616:  Mocerf  v.  Stirman, 

29  SW  324,  16  KvL  587;  Reldhar  v. 
Berger,  S  B.  Mon.  UO;  Peltlt  v.  Mer- 
cer, 8  B.  Mon.  51;  Duck  v.  Holl- 
ronk.  6  KyL  511. 

T,a. — Mitchell  v.  Murphy,  131  La. 
1040,  60  S  677;  Hnll Innswort h  v.  At- 
kln.'f.  46  La.  Ann.  515.  15  H  77;  Frank 
V.  Chaffc,  34  L^,  Ann.  1203;  McDan- 
Icl  V.  Gardner.  34  La.  Ami-  341;  Dick- 
inson V,  Mavniirrt.  20  La.  Ann.  66, 
96  AmD  379;  Phelii.s  v.  CoRscshall,  13 
La.  Ann.  440;  Horn  v.  Bayard,  1 1 
Rob.  259;  Offutt  v.  Kdwarda.  9  Rob. 
90;  Levy  v.  Wallace,  Mann.  Unrep. 
r:i3.  1S4.  See  also  Maryland  Fidel- 
ity, etc.,  Co.  T.  Johnston,  117  La. 
SSO.  42  S  357. 

Miss. — Marquere  v.  Southelmer,  59 
MlBa.  4S0;  Roach  v.  Brannon,  57 
Mtsa.  490. 

Uo. — Callaway  Mln..  etc.,  Co.  v. 
Clark.  S2  Mo.  SOS;  State  v.  Thomas, 
1»  Mo.  61S,  61  AmD  680;  Talbott  V. 
Cneat  Weatern  Plaster  Co„  86  Mo.  A. 
Btnt  State  T.  Goodhue.  74  Ho.  A.  162; 
State  Htn.  00  Mo.  A.  180;  State  t. 
Allen,  12  Mo.  A.  566;  State  v.  Watts, 
3  Mo.  A.  568.  See  also  Talbott  v. 
Plaster  Co.,  151  Mo.  A.  588.  132  SW 
15;  State  v.  Seavey,  137  Mo.  A.  1. 
119  SW  17. 

N.  T. —Epstein  v.  U.  S.  Fidelity, 
etc..  Co.,  29  MlBC.  295.  60  NTS  527. 

N.  C. — Pittsburg,  etc..  R.  Co.  v. 
Wakefield  Hardware  Co..  138  N.  C. 
174.  50  SE  571.  3  AnnCa.s  720. 

Oh. — Bruce  v.  rolenian,  1  Handy 
515.  12  Oh.  Dec.  (Reprint)  265. 

Okl. — Floyd  v.  Anderpon,  St  Okl. 
308.  309.  128  P  S49.  48  LRANS  788 
[quot  Cyc]. 

Pa. — Berwald  v.  Ray,  165  Pa.  192, 

30  A  727;  Com.  v.  MaKnolia  Villa 
Land.  etc..  Co.,  163  Pa.  99.  29  A  793. 
.'Jee  also  Dyer  v.  Sharp,  2  Pa.  Co.  216, 

S.  C— McClendon  v.  Wells,  20  S. 
C.  614. 

Tenn.- — Reeves  v.  John,  (Ch,  A.)  43 
BW  IM.  ^ 

Tex. — Drefss  v.  Faust,  1  Tex.  A. 
Civ.  Cas.  J  33:  Davis  v.  Rawlins,  1 
Tex.  A.  Civ.  Cas.  !  17.  See  also 
Pnroux  V.  rornwell,  40  Tex.  Civ.  A, 
ri29.  90  SW  537. 

36.  Ark.— Qoodbar  v.  Lindsley.  Bl 
Ark.  380.  11  BW.  aZLllfcJyMft  64. 
See  »1»o  BbbilTy^  18 
SW  186.    ■      Lf.  [-npmoK 


Ind.  T. — Simmons  Clothlna  Co.  v. 
Davis,  a  Ind.  T.  S79,  61  BW  666. 

Iowa. — Hew  jBiazon  Creamery  Co. 
V.  KnQi^^l^  lil^wa  672.  108  NW 

ky.— Carr  Wood,  103  SW  514,  31 
KjrL  708:  Bell  v.  Thompson.  102  SW 
880,  81  KyL  473;  Farmers',  etc..  To- 
bacco Warehouse  Co.  v,  Qlbbons,  107 
Ky.  611,  55  SW  2,  21  KyL  1348. 

La. — New  Tberla  Hank  v,  Martin,  62 
La.  Ann.  1628,  2fl  S  180. 

Mo. — Talbott  V.  Great  Western 
Plaster  Co..  86  Mo.  A.  658. 

N.  T.— Wallingford  v.  Kaiser,  110 
App.  Dlv.  503.  96  NTS  981. 

N.  C- — PlttRburg.  etc.,  R.  Co.  v. 
Waki-n.-ld  Hrirdw.ire  Co.,  148  N.  C. 
54,  55  S1-:  -122. 

Oh. — W.  L.  Adamson  Co.  v.  Ilor. 
76  Oh.  St.  64^>«*iME  1087. 

Tenn. — Re«np,T.  ^Tobn,  <Ch.  A.)  48 
SW134. 

Tex.— FrelbW*  T.  Blllott,  8  SW  822; 
Willis  V.  Lowrjr,  CO  Tex.  640.  2  SW 
449:  Wallace  v.  Flnberg,  46  Tex.  35: 
McKay  v.  Elder.  (Civ.  A.)  92  SW 
268;  Scott  V.  Childers,  24  Tex.  Civ. 
A.  849,  60  SW  775;  Weaver  v.  Good- 
man. (Civ.  A.)  51  SW  860:  Smith  v. 
Mather,  (Civ.  A)  49  SW  267. 

Wash.— McOUl  V.  Fuller,  46  Wash. 
616.  88  P  1038. 

97.  U.  S. — It.  BuckL  etc  liiunber 
Co.  v.  Maryland  Fidelity,  etc,  Co., 
lot  Fed.  8»,  4S  CCA  486  [afC  189 
U.  S.  186.  23  set  682,  47  L.  ed. 
744]. 

Ala. — Jefferson  County  Sav.  Bank 
v.  Eborn.  84  Ala.  629,  4  S  886;  Jaolc- 
Bon  V.  Smith,  75  Alp.  97. 

Ky.— Btiikelv  tSogard,  148  Ky. 
377.  136  SW  616. 

Miss. — Marqueze  v.  Sonthelmer,  69 
Mi.ss.  430. 

Mo.— State  v.  Onodhue,  74  Mo.  A. 
162;  Stale  v.  Watts.  3  Mo.  A.  668. 

sinni. — Hayes  v.  Union  Mercantile 
Co..  27  Mont.  264.  70  P  976. 

Tex.— GIrard  v.  Moore.  86  Tex.  676, 
26  SW  945;  Stewart  v.  Smallwood- 
46  Tex.  Civ.  A.  467,  102  SW  169;  Tyn- 
berp  V.  Cohen,  (Civ.  A.)  24  SW  314; 
ELser  v.  Pierce,  2  Tex.  A.  Clv.  Cas, 
J  737;  Schwartz  V.  Burton,  1  Tex,  A. 
Clv.  Cas.  !  1216.  i 

Wash.- McGill  Fuller,  46  Wash. 
615,  88  P  1038. 

[a]  wiiat  az*  aofcnal  danaffes^ 
<1)  As  used  In  an  act  authorlsinK 
a  recovery  of  actual  damages  sus- 
tained by  the  wrongful  issue  of  an 
attachment,  the  term  'Actual  dam- 
ages" does  not  mean  such  damages 
as  can  be  definitely  determined  as  the 
actual  loss  which  the  debtor  would 
incur  by  reason  of  the  attachment, 
wh  leh  loss  could  be  determined  or 
computed,  but  an  undetermined  loss 
or  damage,  which  is  no  leas  actual 
by  reason  of  Its  Indeterminate  char- 
acter, such  as  dnniage.to  reputation, 
pride,  and  feellntr,  and  damage  of  that 
character.  But  ll  was  not  the  Inten- 
tion of  ihe  legislature  to  assess  an 
arbitrary  piinishment  against  an  at- 
tachlnp  creditor.  Lovy  V.  Plelschner, 
12  Wash.  15,  16,  40  P  884.  (2)  It  In- 
cludes such  damages  and  current  ex- 
penses of  the  business  during  the 
detention  of  the  property  attached, 
and  reasonable  attorney's  fees,  to  be 
fixed  bir  the  court  on  proper  evidence, 
but  does  not  Include  the  prospective 
prafita  from  the  use  of  the  property, 
belngr  Inevitable,  uncertain,  and  spec- 
ulative in  their  nature,  and  depend 
upon  so  many  remote  chances  of 
trade  and  of  subsequent  causes  as 
to  be  undeservinc  of  precise  estima- 
tion. Seattle  Crofkarv  Co.  v.  Haley. 
6  Wash.  302.  311.  33  P  650,  36  AmSR 
1B6. 

[b]  XUnstratlon. — Under  the  Flor- 
ida  statute   which   requires   an  at- 


tachment bond  to  be  conditioned  for 
the  payment  of  '^11  oosts  and  du- 
ages  which  the  defendant  may  n*- 

tain  In  consequence  of  the  nlilnttiri 
Improperly  suing  out  said  attadi- 
ment,  a  surety  on  such  a  bond  eu 
only  be  held  liable  for  such  direct 
and  actual  damages  as  defendant 
may  have  suatained  by  being  de- 
prived of  his  property,  or  the  nie 
thereof,  or  by  its  loss  or  Injury,  ta- 
gether  with  the  taxable  costs  and  ex- 
penses Incurred  In  relation  to  the  it- 
tachment.  L.  Buck!,  etc..  Lumber  Ca 
V.  Maryland  Fidelity,  etc.,  Co.,  IM 
Fed.  893.  48  CCA  436  (aff  189  U.  8. 
135,  28  set  582,  47  L.  ed.  744]. 

[cl  .^pUoatloas  of  nls^d) 
Where  an  attachment  was  wrong- 
fully sued  out  and  levied  on  certain 
land  belonging  to  the  attachment  de- 
fendant, and  cert*. In  of  her  debtor* 
were  garnished,  but  she  did  not  lose 
possession  of  the  land  nor  any  oppor- 
tunity to  sell  the  same,  and  no  dam- 
age was  shown  to  have  resulted  b; 
reason  of  the  garnishment,  she  ni 
not  entitled  to  recover  actual  dim- 
ages  in  an  action  on  the  attachment 
bond.  Ames  v.  Oilrurc,  168  Im 
278.   182   NW   427.   88   LRAN8  HI- 

(2)  Damages  cannot  be  recovered  for 
the  levy  of  an  attachment  upon  a 
stock  of  goods,  where  a  prior  At- 
tachment had  been  levied  thereon, 
and  the  entire  stock  was  In  posse*- 
slon  of  the  sheriff  under  that  levT. 
unless  an  effort  was  made  before  tbe 
second  attachment  was  discharged  to 
have  so  much  of  the  stock  set  aptrt 
as  was  necessary  to  satisfy  the  first 
attachment,  and  to  have  the  residue 
released;  and  even  then  damages  can 
be  recovered  upon  the  second  attach- 
ment bond  only  for  the  Injury  to 
that  part  of  the  stock  which  was  re- 
tained for  the  satisfaction  of  the  sec- 
ond attachment.  Carse  v.  Baxter.  W 
Ky.  127,  55  SW  898.   21  KyL  15«. 

(3)  Where  property  Is  seised  under 
an  attachment  and  sequestration,  and 
the  writ  of  sequestration  is  main- 
tained, but  the  attachment  is  dis- 
solved on  the  ground  that  the  chance 
of  fraud  is  unwarranted,  defendant 
is  not  entitled  to  recover  dama^i 
from  the  seizure,  but  may  recover 
such  damages  as  have  been  anstalned 
under  the  attachment,  as  also  tbe  ex- 
pense incurred  In  dissolving  tbe  writ 
Southern  Grocer  Co.  Adams.  11! 
La.  60,  86  S  226.  (4)  Where  an  at- 
tachment has  been  wrongfully  sned 
out,  but  without  malice  or  intention 
to  oppreas  on  the  part  of  plalntiH  ; 
the  damages  recoverable  against  bira  i 
should  be  limited  to  actual  damage 
and  cannot  be  extended  to  specula- 
tive damages.  Lowande  v.  Otero.  IS 
Porto  Rlco  181.  (5)  Where  a  partr 
has  obtained  an  attachment  which  Is 
subsequently  dissolved,  he  cannot  b« 
held  responsible  for  the  remote  con- 
sequences thereof  which  have  no  di- 
rect and  necessary  relation  thereto 
Montell  V.  Diaz  Caneja.  10  Porto 
Rlco  623. 

38.  Ala. — Schuessler  v.  StUl,  lO 
Ala.  289.  53  S  831;  Lockhart  v. 
Woods,  38  Ala.  631. 

111. — Burbrldge  v.  Howard.  184  H, 
A.  185. 

Mont. — O'Brien  t.  Quinn,  tS  Mwtj 
441.  90  P  168. 

N.  T.— Blynn  t.  Smith.  4  NTS 
Contra  Wlnsor  v.  Orcutt,  11  Fal|W 

67  R. 

Tenn. — Chattanooga  Fourtli 
Bank  v.  Crescent  Mln.  Co..  (Ch.  Ul 
62  SW  1021:  Reeves  v.  John, 
A.)  48  SW  184. 

Tex. — Farrar  v.   Talley,  68 
349,   4   SW  658;  Pate  v.  Vard 
(Clv.  A.)  141  SW  317.    Contr*.  _ 
V.  Crutchfield,  <Clv.  A.)  ICS  SW  44* 


For  l»tsr  caasa,  davalopmaBta  and  ohaagea  in  the  law  see  cumulative  Annotations,  same  tltleppage  and  note  niunbtf. 

Digitized  by  VjOOg  IC 


1311-1314] 


ATTACHMENT 


[6  C.  J.]  535 


eireomstances,  however,  he  can  recover  nothing 
more.** 

1312]  c.  Exnaplary  or  Punitive  Damagu — 
(I)  Bigbt  to  Becover— (a)  In  action  or  Proceeding 
on  Attachment  Bond.  As  a  general  role  the  lia- 
bility on  the  attachment  bond  is  limited  to  the 
aetaal  damages  which  defendant  in  attachment  has 
sustained  by  reason  of  the  wrongful  suing  out  of 
the  writ,  and  punitive  or  exemplary  damages  can- 
not be  recovered  thereon,  whether  the  proceeding 
is  by  independent  action  on  the  bond  or  by  an  as- 
sessment of  damages  in  the  main  action/** 

A  different  mie  prevails,  however,  in  a  few  states, 
in  some  of  which  the  statutes  expressly  authorize 
a  recovery  of  exemplary  or  vindictive  damages  on 

But  compare  Brltson  v.  Tiemacel, 

SO  Iowa  356,  57  NW  872. 

Contra  Waldo  v.  Pelly,  1  Hawaii 
SI 

89.  Iowa. — Schwarts  V.  Davis,  90 
loira  824,  57  NW  849. 

La.— Scott  V.  Moll,  46  Ua.  Ann. 
UOl.  14  S  SOI;  Hunter  v.  Bennett,  16 
La.  Aon,  715.  See  also  BUIlnKton  v. 
Poitevent.  etc.  Lumber  Co.,  52  La. 
Ann.  1397.  27  S  725. 

N.  y.— Blynn  v.  Smith,  4  NTS  306; 
Croat  V.  Gillespie,  25  Wend.  383. 

Pa. — Central    Nat.    Bank    V.  Gal- 
la^rher,  163  Pa.  466,  30  A  212. 

Tex.— Plnkard  v.  WlUis.  28  Tax. 
Civ.  A  198,  67  SW  136. 

(a]  xnwtntloiLr— Where  attached 
gooam  are  returned  to  defendant 
without  coat,  he  not  having  suffered 
any  Injury  from  the  attachment,  and 
such  return  Is  accepted  by  an  au- 
thorised agent,  defendant  can  only 
recover  nominal  damages  In  an  ac- 
tion for  wrongful  attachment.  Plnk- 
ard  v.  WmU,  28  Tex.  Civ.  A.  1»8,  67 
SW  135. 

40.  U.  S. — L.  Buckl,  etc.,  Lumber 
Co.  V.  Maryland  Fidelity,  etc..  Co.,  109 
Fed.  393,  48  CCA  436  [aff  189  U.  S. 
U5.  23  set  582.  47  L.  ed.  744]  (con- 
struing Florida  statute). 

Ark. — Adklns  v.  Lacy.  68  Ark.  170, 
56  S  876;  Goodbar  v.  Llndsley.  51 
Ark.  380.  11  SW  677.  14  AmSR  54; 
Boatwrlght  v.  Stewart,  37  Ark.  614; 
Patton  V  Garrett.  37  Ark.  605;  Holll- 
•luv  V.  Cohen,  S4  Ark.  707. 

Cai.— Elder  V.  Kutner,  97  Cal.  490, 
12  P  563. 

Dak. — Thompson  V.  Webber,  4  Dak. 
•40.  29  NW  671. 

Ky. — Blakely  v.  Bogard,  148  Ky. 
177,  136  SW  616;  Mocerf  v.  Stlrman, 
9  SW  324,  16  KyL  587;  Reldbar  v. 
lerger,  8  B.  Men.  160;  Pettlt  v.  Mer- 
er, 8  B.  Hon.  61;  Duck  v.  Holrook, 

KvL  fill. 

MlBfl. — Marguese  v.  Sonthetmer,  59 
flsa.  430;  Roach  v.  Brannon,  67 
[Iss.  490. 

Mo. — State  v.  Thomas,  19  Mo.  613, 
1    Aml>  580;  State  v.  Ooodhue,  74 

o.  A.  162;  State  v.  Hill,  60  Mo.  A. 
10;  Stfite  V,  Watts.  3  Mo.  A.  568. 

N.    TT. — Epstein  v.   U.   S.  Fidelity. 

C,  Co..  29  Misc.  295.  60  NTS  627 
■ev  28   Misc.  440.  58  PTVS  1135], 

Oh. — Bruce   v.  Coleman,   1  Handy 

5,  12  Oh.  Dec.  (Reprint)  266. 

Okl. — Kloyd  V.  Anderson,  36  Okl, 

8.  309.  128  P  249,  43  LRA.NS  788 
(uot  CycJ. 

Pa. — Berwald  v.  Ray.  165  Pa.  192, 
A  727;  Com.  v.  Magnolia  Villa 
md.  etc.,  Co.,  163  Pa.  99.  29  A  793. 
e  also  I>yer  v.  Sharp,  2  Pa.  Co.  216. 
S,  c. — McClendon  v.  Wells,  20  S. 
514. 

41.  nothard  V.  Sheld,  69  Ala.  135; 
oyd  V.  Hamilton,  33  Ala.  235; 
mnbell  v.  Chamberlain,  10  Iowa 
r  McGill  V.  Puller.  45  Wash.  616. 

P  10S8:  Levy  V.  Plelschner.  12 
ish.  15,  40  P  884.  See  also  Bald> 
n  V  Walker.  94  Ala.  614,  10  S 
[  ■  International  Harvester  Co,  v. 
int  Hardware  Co.,  146  Iowa  172, 
*  VW  9B1.  29  LRANS  272  and  note, 
aj      Wlwt  l«  nsMit  1^ 


plaxT  OunsffM." — Although  the 
Washington  statute  provides  that  If 
the  attachment  is  sued  out  mali- 
ciously defendant  may  recover  "ex- 
emplary damages."  this  term  Is  con- 
strued to  mean  only  indeterminable 
actual  damages,  such  as  damages  to 
reputation,  pride,  or  feelings,  and  not 
damages  by  way  of  punishment. 
Levy  v.  Flefschner,  12  Wash.  16,  40  P 
384. 

[b]    It  Is  a  aiustlon  for  the  ivrj 

whether  to  allow  exemplary  dam- 
ages. Welsh  v.  Haleen,  167  Iowa  647, 
138  NW  602. 

4B.  Jerman  Stewart,  12  Fed.  266 
(construing  Tennessee  statute); 
Nicaragua  Accessory  Transit  Co.  v. 
McOrren,  IS  La.  Ann.  214;  Moore  t. 
WIthenburg.  IS  La.  Ann.  22;  Strfng- 
fleld  v.  Hirsch,  94  Tenn.  426,  29  8W 
609,  46  AmSR  733;  Renkert  v.  El- 
liott, n  Lea  (Tenn.)  235;  Doll  v. 
Cooper,  9  Lea  (Tenn.)  576;  Reeves  v, 
John,  (Tenn.  Ch.  A.)  43  SW  134: 
Mnyer  v.  Duke,  72  Tex.  446,  10  SW 
565;  Tynburg  v.  Cohen,  67  Tex.  220, 
2  SW  734:  Faroux  v.  Cornwell,  40 
Tex.  Civ.  A.  629.  90  SW  687;  Emer- 
son v.  Skidmore,  7  Tex.  Ctv,  A.  641, 
25  SW  671. 

"The  terms  "wrongfully  suing  out 
said  attachment'  are  as  properly  ap- 
plicable to  a  case  where  the  process 
has  been  resorted  to.  In  the  absence 
of  suCDclent  legal  cause,  without  ref- 
erence to  the  Intent,  as  to  the  case 
where  it  has  been  sued  out  and  set 
on  foot  from  motives  of  malice  and 
oppression.  And  the  consequences  of 
the  wrongful  act  may  be  no  less  In- 
jurious to  the  defendant  in  the  at- 
tachment In  the  one  case  than  in  the 
other.  True,  the  question  of  dam- 
ages would  be  very  different.  In  the 
one  case  the  damages  would  be  con- 
fined to  the  actual  Injury  sustained; 
m  the  other,  vindictive  damages 
might  be  allowed.  But  this. consid- 
eration does  not  affect  the  nature  of 
the  action  on  the  bond,  or  the  ex- 
tent of  the  right  to  recover  damages 
therein.  The  proceeding  by  attach- 
ment Is  subject  to  abuse,  and  the  re- 
quirement of  the  bond  was  Intended 
as  a  check  upon  Us  Improper  use, 
and  to  secure  to  the  Injured  party 
all  such  damages  as.  In  the  particular 
case,  are  the  natural  proximate  re- 
sult or  consequence  of  the  wrongful 
act."  Smith  v.  Eakln,  2  Sneed 
(Tenn.)  466.  462. 

[al  Xiabillty  of  snretles^d)  7n 
Tennessee  the  sureties  will  be  liable 
for  exemplary  damages  where  the 
principal  Is  liable  for  such  damages. 
Renkert  v.  Elliott,  11  Lea  (Tenn.) 
235;  Smith  v.  Eakln,  2  Sneed  (Tenn.) 
456;  Reeves  v.  John.  (Tenn.  Cti.  A.) 
43  SW  134.  (2)  But  In  Texas,  al- 
though exemplary  damages  may  be 
given  against  the  principal,  only 
actual  damages  can  be  awarded 
against  the  sureties  (Bmerson  v. 
Skidmore.  7  Tex.  Civ.  A.  641.  25  SW 
671),  (S)  where  they  have  taken  no 

ftart  in  the  proceedings  beyond  Join- 
ng  In  the  execution  of  the  bond 
(Faroux  v.  Cornwell,  40  Tex,  Civ.  A. 
629,  90  SW  637). 


the  bond  where  the  attachment  was  malicious  as 
well  as  wrongfol/^  while  in  others  the  same  role 
has  heen  established  by  judicial  decisions,  although 
without  express  legislative  sanction.*' 

[$  1313 j  <b)  In  Action  or  Proceeding  Inde- 
pendent of  BoiuL  In  a  proper  case  exemplary  or 
punitive  damages  for  a  wrongful  attachment  may 
be  recovered  in  an  action  or  proceeding  independent 
of  the  attachment  bond,** 

[$  13141  (2)  Under  What  Oircumstances  Allow- 
able— (a)  In  QeneraL  Exemplary  or  punitive  dam- 
ages may  be  allowed  for  a  wrongful  attachment 
where  the  writ  was  sued  out  without  probable  cause 
and  plaintiff  in  attachment  acted  maliciously  in  the 
premises;*"  but  in  order  to  warrant  such  a  recovery 

wueh 


43.  Cfronmstanoes  under 
exemplary  or  ponltlve  Oamai. 
ooverftble  see  Infra  SI  1314,  1315. 

44.  Offutt  V.  Edwards,  9  Rob,  (La.) 
90;  Kaufman  v.  Armstrong,  74  Tex. 
6fi.  n  SW  1048;  Craddock  v,  Good- 
win. 54  Tex,  678;  Culbertson  v,  Ca- 
bci'ii,  2[i  Tex.  247;  Reed  v,  Samuels, 
2£  Ti  x.  114,  73  AmD  263;  Walcott  v. 
Htndrick,  6  Tex,  404;  Schwarts  v. 
Burton.  1  Tex.  A.  Civ.  C^as.  |  12X6. 

[a]  In  WMdiliurtoa.  under  Balling- 
er  Annot.  Codes  A  St.  S  6867,  author- 
ising exemplary  damages  in  action 
on  attachment  bonds.  If  It  la  shown 
that  the  attachment  was  sued  out 
maliciously,  exemplary  damajges  are 
not  recoverable  In  a  common-Taw  ac- 
tion for  the  wrongful  suing  out  of 
the  writ  of  atttu^hment  McOlU  v. 
Puller,  46  Wash.  616,  8S  P  1088. 

45.  U.  S.— Tlbtier  v.  Afford.  12 
Fed.  262. 

Ala. — Vandlver  v.  Waller,  148  Ala. 
411.  39  S  136;  Dothard  v.  Sheld,  69 
Ala.  136;  Melton  v.  Troutman,  16  Ala. 
636:  Donnell  v.  Jones,  13  Ala.  490, 

48  AmD  69;  McCuUough  v.  Walton.  II 
Ala.  492. 

Colo. — Nachtrleb  v,  Stoner,  1  Colo. 
428. 

Ga. — Speth  v.  Maxwell,  6  Ga.  A. 
680,  65  SE  580. 

Iowa. — ^Ahrens  v.  Penton,  138  Iowa 
559,  115  NW  233:  Tyler  v.  Bowen,  124 
Iowa  452,  100  NW  505;  Union  Mill 
Co.  V,  Prenxler,  100  Iowa  540.  69  NW 
876;  Wright  v.  Waddell,  89  Iowa  350, 
66  NW  660;  Campbell  v.  Chamber- 
lain, 10  Iowa  337;  Raver  v.  Webster, 
3  Iowa  602.  66  AmD  96. 

Kan. — Western  News  Co,  v,  Wll- 
marth,  83  Kan,  510,  6  F  786;  Morris 
v.  Shew,  29  Kan.  661. 

Minn. — Cronfeldt  v.  Arrol,  60  Hlnn. 
327,  52  NW  857,  36  AmSR  648. 

Mo. — Reamer  v.  Morrison  Express 
Co.,  93  Mo.  A.  501,  67  SW  718. 

N,  J.— Carey  v.  Wolff,  72  N,  J.  U 
610,  63  A  870. 

N.  C— Pittsburg,  etc.,  R.  Co.  v. 
Wakefield  Hardware  Co.,  138  N.  C, 
174,  60  SE  671.  3  AnnCas  720. 

Tenn. — Renkert  v.  Elliott,  11  Lea 
236:  Doll  v.  Cooper,  9  Lea  576;  Smith 
V.  Eakln.  2  Sneed  456 ;  Reeves  V. 
John.  (Ch.  A.)  48  SW  134. 

Tex. — Craddock  v.  Goodwin.  64  Tex. 
578;  Culbertson  v,  Cabeen.  29  Tex. 
247;  Reed  v.  Samuels,  22  Tex.  114,  73 
AmD  253;  Walcott  v.  Hendrlck,  6 
Tex.  406;  Faroux  v,  Cornwell,  40  Tex, 
Civ.  A.  529.  90  SW  637;  Epps  V. 
Haslewood.  40  Tex.  Civ.  A.  825.  89 
SW  809;  Smith  v.  Mather.  (Civ.  A) 

49  SW  257;  Schwarts  v.  Burton,  1 
Tex.  A.  Civ.  Cas.  t  121«. 

See  Wall  v.  Hardwood  Mfg.  Co.,  U7 
La.  969,  64  S  300. 

"If  there  be  no  reasonable  founda- 
tion for  believing  that  a  statutory 
ground  for  attachment  exists,  or  if 
the  process  be  sued  out  wantonly  or 
recklessly  without  probable  cause,  or 
if  It  be  resorted  to  In  a  mere  race  of 
diligence  to  obtain  a  first  lien,  when 
no  statutory  ground  exists  In  fact, 
or  Is  reasonably  believed  to  exist, 
then  it  Is  vexatious  as  well  as  wrong- 
ful, and  exemplary  or  vindictive  dam- 
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the  elemente  of  malice  and  lack  of  probable  cause 
mnst  both  have  been  presenV  and  there  can  be 
no  recovery  beyond  actual  damages  where  the  at- 

ages  mar  be  recovered."    City  Nat. 
Bank  v.  Jeffriea,  73  Ala.  18S,  191. 

"Exemplary  damages  are  allowed 
where  a  wrongful  act  1b  done  with  a 
bad  motive;  or  so  recklessly  as  to 
Imply  a  disregard  of  social  obliga- 
tions; or  where  there  is  negligence 
BO  gross  as  to  amount  to  misconduct 
and  recklessness.  If  a  wrong  Is  done 
wilfully;  that  Is,  if  a  tort  is  com- 
mitted deliberately,  recklessly,  or  by 
wilful  negligence,  with  a  present 
consciousness  of  invading  another's 
right,  or  of  exposing  him  to  injury, 
an  undoubted  case  is  presented  for 
exemplary    damages.     To   enable  a 

fury  to  exercise  their  discretion  wlse- 
y  for  the  purposes  for  which  such 
damages  are  allowable,  all  the  facts 
and  circumstances  which  belong  to 
the  principal  transaction  and  tend  to 
develop  Its  character  should  be  sub- 
mitted to  thera.  These  damages  are 
allowable  only  where  there  Is  mis- 
conduct and  malice,  or  what  Is  equiv- 
alent to  It.  A  tort  committed  by 
mistake,  in  the  assertion  of  a  sup- 
posed right,  or  without  any  such 
recklessness  or  negligence  as  evinces 
malice  or  conscious  disregard  of  the 
rights  of  others,  will  not  warrant  the 
giving  of  any  damages  for  punish- 
ment, where  the  doctrine  of  such 
damages  prevails.'  1  Sutherland  on 
Dam.,  724.  That  which  is  done  con- 
trary to  one's  conviction  of  duty,  or 
with  a  wilful  disregard  of  the  rights 
of  others,  whether  it  be  to  compass 
some  unlawful  end,  or  some  lawful 
end  fay  unlawful  means,  or  to  do  a 
wrong  and  unlawful  act,  knowing  It 
to  be  such,  constitutes  legal  malice.' 
Drake  on  Attach.,  sec,  733.  These  ele- 
ments for  the  maintenance  of  an  ac- 
tion for  exemplary  damage  clearly 
constitute  the  belief  and  Intentions 
of  the  wrongdoer  a  controlling  In- 
gredient; therefore,  although  there 
may  not  exist  good  cause  for  suing 
out  an  attachment,  yet.  If  the  evi- 
dence concerning  all  the  circum- 
stances attending  It  are  consistent 
with  and  show  that  It  was  sued  out 
under  an  honest  belief  of  the  truth 
of  the  grounds  relied  on,  based  on 
reasonable  grounds,  the  Inference  of 
malice,  which  would  otherwise  arise, 
is  repelled,  and  no  recovery  for  ex- 
emplary damages  could  be  had.  See 
Culbertson  v.  Cabeen,  29  Tex.  247, 
266;  and  see  Drake  on  Attach.,  sees, 
733-738.  Such  belief,  however,  as 
will  thus  protect  against  the  conse- 
quences of  wrong,  where  that  belief 
has  been  acted  on  in  suing  out 
wrongfully  an  attachment,  must  have 
bad  a  reasonable  basis  for  its  exist- 
ence; there  must  be  some  reason  for 
believing  the  grounds  to  be  true.  See 
Drake  on  Attach.,  sec.  737  [cit 
Schrlmpf  v.  McArdle,  13  Tex.  3«8, 
372].  The  rule  is  thus  stated  in  Cul- 
bertson V.  Cabeen,  29  Tex.  247,  256: 
'But  malice  may  be  implied  from  the 
want  of  probable  cause,  the  implica- 
tion subject  to  he  repelled,  however, 
by  facts  and  circumstances  Indicat- 
ing a  fair  and  legitimate  purpose 
and  honest  pursuit  of  a  claim  be- 
lieved to  be  Just.'  To  rebut  malice, 
the  defendant  may  show  any  perti- 
nent facts.  ...  In  auch  case  it  is 
a  material  question  whether  the  de- 
fendant acted  prudently,  wisely  and 
in  good  faith;  and  for  this  purpose, 
information  on  which  he  acted, 
whether  true  or  false,  is  original  and 
material  evidence.'  1  Sutherland  on 
Dam..  747.  Applying,  therefore,  the 
principles  and  rules  of  law  which 
have  been  stated  to  this  case,  as  it 
developed  on  the  defendant  to  estab- 
lish malice  In  Its  legal  sense  against 
Mayer,  It  Is  essential  to  the  correct- 
ness of  the  verdict  for  exemplary 
damages  that  the  facts  developed  by 
the  evidence  were  of  a  character  to 


tacbment  was  sned  out  in  good  faith  and  n 
merely  wrongful." 

[%  131S]    (b)  AatuU  Damages  ai  Buia  for  At 


reaaonablv  establish  the  fact  that 
Uayer  did  not  believe  tha  facts 
stated  In  his  affidavit  to  be  true,  or 
that.  If  he  did  so  believe  them,  that 
his  belief  was  formed  upon  facta  and 
under  circumstances  that  did  not 
Justifr  him  In  making  uji  an  opinion 
upon  them  in  regard  to  the  truth  or 
falsity  of  the  charge  Imputed  to  de- 
fendant as  grounds  for  attachment" 
Jacobs  V.  Crum,  62  Tex.  461,  415. 

[a]  MaUoe  against  a  third  varwnt 
affords  no  ground  for  a  recovery  of 
exemplary  damages  If  the  attach- 
ment was  not  malicious  aa  against 
defendant  himself.  Wood  v.  EMirker, 
37  Ala.  60.  76  AmD  346. 

[b]  The  Intemiptioii  of  an  lUegal 
bnsineaa  by  the  levying  of  an  at- 
tachment on  the  debtor's  goods  does 
not  furnish  ground  for  a  recovery  of 
exemplary  damages.  Kauffman  v. 
Babcock.  67  Tex.  241,  2  SW  878. 

[c]  Malleloif  sale  of  noM  prop- 
•rtr  than  neoesaary. — ^Where,  in  at- 
tachment, goods  are  sold  In  excess  of 
what  is  reasonably  necessary  to  pay 
the  debt  and  expenses,  plaintiff  is 
liable  for  exemplary  damages,  It  sucti 
sale  was  malicious  or  wanton.  Smith 
V.  Mather,  (Tex.  Civ.  A.)  49  SW 
257. 

[d]  Amswktm  hald  sot  eatc— «1t»^ 

<1)  Where  It  appeared  that,  while 
plaintiff  who  had  dealt  with  defend- 
ants for  years  was  seriously  ill,  the 
latter,  fearing  that  he  might  die, 
and  that  they  would  have  to  wait  a 
year  for  their  claim  If  the  property 
went  Into  the  hands  of  an  adminis- 
trator endeavored,  by  Intimidation 
and  threats  of  legal  process,  to  In- 
duce plaintltTs  wife  and  daughter  to 
turn  over  some  of  the  property,  and, 
falling  in  this,  they  sued  out  a  writ 
of  attachment  for  the  alleged  reason 
that  plaintiff  was  about  to  convert 
the  property  Into  cash  for  the  pur- 
pose of  placing  it  beyond  the  reach 
of  creditors,  an  allowance  of  five 
thousand  dollars  exemplary  damages 
for  wrongful  attachment  was  held 
not  excessive.  Union  Mill  Co.  v. 
Prenzler,  100  Iowa  640,  69  NW  876. 
(2)  Where  there  was  much  to  Indi- 
cate that  plalntiil  in  attachment  sued 
out  the  writ  to  harass  and  annoy  de- 
fendant, and  that  his  claim  was 
a  trumped  up  affair,  the  court  re- 
fused to  disturb  an  allowance  of 
three  hundred  and  fifty  dollars  aa  ex- 
emplary damages  for  the  wrongful 
attachment.  Tyler  v.  Bowen,  124 
Iowa  452.  100  NW  505. 

[e]  In  an  action  on  the  bond 
punitive  damages  are  not  recover- 
able. Floyd  V.  Anderson.  86  Okl.  308, 
128  P  249.  43  LRANS  788. 

46.  U.  S. — Kennedy  v.  Meacham, 
18  Fed.  312. 

Ala. — Jackson  v.  Smith.  75  Ala.  97; 
City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183:  McCullough  v.  Wftlton,  11  Ala. 
492. 

Ark. — Adklns  v.  Lacy,  68  Ark.  170, 
56  SW  876. 

Colo. — Crymble  v.  Hulvaney,  21 
Colo.  203.  40  P  499. 

Iowa. — Turner  v.  Hardin,  80  Iowa 
691,  46  NW  768;  Gaddls  v.  Lord.  10 
Iowa  141.  _ 

Kan. — Adams  v.  Oillam,,  S8  Kan. 
131.  36  P  51. 

Ky.— Wolf  V.  Hunter.  IS  KyL  846. 
La. — ^New  Iberia  State  Bank  v. 
Martin.  62  La.  Ann.  1628.  28  S  130; 
Bloch  V.  His  Creditors,  46  La.  Ann. 
1834,  16  S  267:  Chaffe  v.  Mackensle, 
43  La.  Ann.  1062,  10  S  369;  Steln- 
hardt  V.  Leman,  41  La.  Ann.  835.  6 
S  665:  Cretin  v.  Levy,  37  La.  Ann. 
182;  Byrne  v.  Gardner.  33  La.  Ann. 
6;  Barrlmore  v.  McPeely,  82  La.  Ann. 
1179;  Teal  v.  Lyons,  30  La.  Ann.  1140; 
Nicaragua  Accessory  Transit  Co.  v, 
McCerren,  13  I^a.  Ann.  214;  Offutt  V. 
Edwards,  9  Rob.  90. 


Md. — Wanamaker  v.  Bowes,  36  Kd 
48. 

Tenn. — Renkert  v.  Elliott,  11  Ltt 
236;  Doll  v.  Cooper,  »  Lea  S7<;  Little- 
ton v.  Frank,  i  Lea  300:  Smith  v. 
Eakin,  2  Sneed  466. 

Tex. — Bills  v.  Bonner,  80  Tex.  W. 
16  SW  1046.  26  AmSR  731;  Bierln«v. 
Galveston  First  Nat.  Bank.  69  Tex. 
599,  7  SW  90;  Kauffman  v.  Babcodu 
67  Tex.  241,  2  8W  878;  Bear  v.  Mm. 
63  Tex.  298:  Culbertson  v.  Cabeen.  19 
Tex.  247:  walcott  v.  Hendrlck.  4  Tei. 
406;  Bateman  v.  McCrelght,  t  Tei. 
Unrep.  Cas.  809;  Carlton  v.  Carter. 
(Civ.  A.)  140  SW  827;  Michigan 
Btove  Co.  V.  Waco  Hardware  Co.,  !! 
Tex.  Civ.  A.  293,  54  SW  367;  LiBler 
V.  Campbell.  (Civ.  A.)  46  SW  871: 
Melvin  V.  Chancy.  $  Tex.  Civ.  A  Ml 
28  SW  241;  Drelss  v.  Faust.  1  Tex.  A 
Civ.  Cas.  !  33. 

Wash. — McQlll  V.  Puller,  46  Wish. 
615.  88  P  1088. 

"To  Justify  a  recovery  of  ex- 
emplary damages,  the  act  causing  the 
injury  must  be  done  with  an  ctU 
intent  and  with  the  purpose  of  injur- 
ing the  plaintiff,  or  with  such  & 
wanton  and  reckless  disregard  of  his 
right  as  evidences  a  wrongful  mo- 
tive." Crymble  v.  Mulvaney.  21  Cola 
203,  40  P  499. 

47.  Stelnhart  v.  Leman.  41  La. 
Ann.  885,  6  S  665:  Biggs  v.  lyAqnln. 
13  La.  Ann.  21;  OCtutt  v.  Bdwarda,  i 
Bob.  (La.)  90;  Talbott  v.  Great  Weit- 
ern  Plaster  Co..  86  Mo.  A.  658;  Kauf- 
man v.  Armstrong,  74  Tex.  65.  11  SW 
1048;  Bear  v.  Marx,  68  Tex.  !*S; 
Reed  V.  Samuels.  22  Tex.  114.  71 
AmD  263;  Bateman  v.  McCrelgbt  t 
Tex.  Unrep.  Caa  309:  Hume  Net- 
ter,  (Tex.  Civ.  A.)  72  SW  8SB;  Mel- 
vin V.  Chancy,  8  Tex.  Civ.  A.  25:. 
28  SW  241. 

AdTle*  of  oouael  aa  dsAaie 
agalnat  Uabillty  for  eaMflolazr  tarn- 
tgmm  see  supra  9  1229. 

[a]  ZUastratlon. — Where  an  at- 
tachment was  sued  out  on  the  proand 
that  defendant  was  about  to  olspoK 
of  its  property  with  Intent  to  defraod 
its  creditors,  and  the  circumstances 
were  such  as  would  have  led  a  ntao 
of  ordinary  prudence  to  believe  thtt 
such  was  defendant's  Intent,  exem- 
plary damages  for  the  suing  out  of 
the  writ  could  not  be  allowed,  al- 
though defendant  had.  in  fact,  no 
such  intention.  Michigan  Stovs  Co. 
V.  Waco  Hardware  Co.,  22  Tex.  Ctr. 
A.  293,  64  SW  867. 

48,  U.  S. — ^L.  Buckl.  etc.,  Lumber 
Co.  V.  Maryland  Fidelity,  etc.  Co. 
109  Fed.  393.  48  CCA  436  [aflT  189  U. 
S.  135,  28  set  682,  47  L.  ed.  7441- 

Ala. — Floyd  V.  Hamilton,  33  Ala. 
286. 

Ind. — Barnett  v.  Lucas,  27  Ind.  A 
441.  61  NE  683. 

Iowa. — ^Turner  v.  Hardin.  80  Iowa 
691,.  45  NW  768:  Plumb  v.  Woodman- 
.seo,  34  Iowa  116. 

Ky. — C^rr  v.  Wood,  103  SW  314.  31 
KyL  708. 

La. — Barrlmore  v.  McFeely.  IS  La. 
Ann.  1179:  Biggs  v.  ITAquIn,  IS  Ls. 
Ann.  21.  See  Southern  Grocer  Co.  t. 
Adams,  112  La.  60.  36  S  226. 

Mo. — State  v.  Thomas,  19  Ma  CI^ 
61  AmD  680;  Talbott  v.  Great  W«Bt- 
em  Plaster  Co.,  86  Mo.  A-  S5S. 

Tex,— McClelland  v.  Pallon.  14  Tmf. 
236.  12  SW  60;  Craddock  v.  Ooa* 
win,  64  Tex.  678;  Reed  v.  Samneiat  » 
Tex.  114.  73  AmD  263;  Hamlbi  FUt 
State  Bank  v.  Jones,  (dv.  KtJ^ 
SW  671;  PInkard  v.  Willis,  28 
Civ.  A.  198.  67  SW  186. 

Wis. — Tllton  V.  J.  L.  Gates 
Co..  140  Wis.  197,  121  NW  331. 

fa]   In  an  action  on  the  boad* 
in   those  Jurisdictions   where  a 
covery  of  exemplary  damages  is 
mitted  in  case  of  a  naalidoiw  r 
ment  (see  supra  i  1303),  only 
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loTOic*.  Where  defendant  in  attachment  fails  to 
show  that  he  is  entitled  to  recover  any  actual  dam- 
ages beeanse  of  the  wrongful  suing  out  of  the 
writ,  he  cannot  recover  exemplary  damages  there- 
for,** even  though  the  writ  was  maliciously  sued 
ont;"*  and  where  plaintiff  remits  the  actual  dam- 
^es  the  court  has  no  power  to  render  a  judgment 
for  exemplary  damages.^^ 

[S  1316]  d.  Elements  or  Items  of  Dunafeft— 
(1)  Jsk.  GeneraL  In  accordance  with  the  rule  that 
the  reeovetr  of  actual  damages  is  limited  to  eom- 
penaation  for  injuries  which  are  the  direct  and 
fwoximate  result  of  the  wrongful  attachment,"'  it 
hu  been  held  that  no  recovery  can  be  had  for  in- 
juries resulting  from  the  demoralization  of  at- 
tachment defendant's  tenants;^^  from  inability  to 
raise  ^  or  gather  a  crop  because  of  the  seizure 
of  attachment  defendant's  working  stock;  from  the 
loss  of  logs,  alleged  to  be  due  to  a  seizure  of  at- 
tachment defendant's  teams from  an  enforced 
sale  under  an  assignment  by  the  debtor;"'  from 
beii^  prevented  from  selling  the  property  during 
the  time  the  sheriff  had  it  in  his  possession  imder 
the  attachment  levy;"  or  from  seizure  under  a 
writ  in  detinue  by  attachment  plaintiff,  which  suit 
was  dismiwed  before  suing  out  the  attachment.'* 

damages  can  be  recovered  for  an  at- 
tachment which  Is  merely  wrongful 

and  not  malicious.    Dothard  v.  Sheld, 

69  Ala.   135:  Floyd  v.  Hamilton,  33 

Ala.  236;  Plumb  v.  Woodmansee.  34 

Iowa  116;  Raver  v,  Webster,  3  Iowa 
66  AmD  96;  Teal  v.  Lyons,  30 

La.  Ann.  1140;  Nicaragua  Accessory 

TranBlt  Co,  v.  McCerren,  13  La.  Ann. 

214;   Moore   v.   Wlthenburg,   13  La. 

Ann.  22;  Lobensteln  v.  Hymson,  90 

Tenn.  606.  18  SW  260;  Renkert  v.  El- 
liott. 11  Lea  (Tenn.)  SS6;  Smith  v. 
Bakin.  2  Sneed  (Tenn.)  466;  Beeves 
V.  John.  (Tenn.  Ch.  A.)  48  8W  134. 
See  also  Jerman  v.  Stewart,  IS  Fed. 

266;  Davis  V.  Rawlins,  1  Tex.  A.  Civ. 
Gas.  S  17. 

40.  Myers  v.  Wrieht,  44  Iowa  38; 
Oirard  v.  Hoore,  S6  Tex.  675,  26  8W 
946*  Trawlck  v.  Martin  Brown  Co.. 
79  Tex.  460,  14  SW  664;  Stewart  v. 
Smallwood,  46  Tex.  Civ.  A.  467,  102 
SW  159;  Lawson  v.  Ooodwln,  37  Tex. 
Civ.  A.  484,  84  SW  279:  Lacy  v.  Gen- 
try, (Tex.  Civ.  A.)  66  SW  949;  Smith 
V.  Dye,  (Tex.  Civ.  A.)  61  SW  858; 
Hilfrlch  V.  Meyer.  11  Wash.  186,  39 
P  455. 

[a]  VoBiliisl  damafes  are  not  suf- 
ficient to  support  an  allowance  of 
exemplary  damaees.  Sea]  v.  Hol- 
comb.  48  Tex.  CTv.  A.  530.  107  SW 
»16. 

60.  Hllfrtch  V.  Heyer,  11  Wash. 
186.  39  P  46S. 

61.  Smith       Dye,  (Tex.  Civ.  A.) 
61  SW  868. 

Ba.    See  supra  |  1310. 
53:    Carter  v.  Wilson.  61  Ala.  434. 
64.    St&te  v.  Allen.  12  Mo.  A.  666. 

66.  Jjang  V.  Fritz,  (Tex.  Civ,  A.) 
>8  SW  233: 

60.  Bowen  v.  Harris,  146  N.  C  386, 
»  SB  1044  (holding  that,  where,  in 
ui  action  for  the  wrongful  attach- 
nent  of  plaintiff's  teams,  whereby  It 
iras  claimed  that  certain  logs  were 
ost,  which  loss  occurred  more  than 
thirty  days  after  the  selEure,  and 
nore  than  twelve  days  after  the  re- 
nra.  of  the  property  to  plalntllf. 
tIalntlfF  did  not  show  that  the  loss 
K>uld  not  have  been  saved  by  proper 
rffort  on  his  part,  no  reasonable  or 
latural  connection  was  shown  be- 
ween  the  loss  of  the  losrs  and  the 
seizure  of  the  teams,  and  hence  the 
OSS  of  the  logs  should  be  excluded 
rom  the  consideration  of  the  jury). 

67.  Donnell  v.  Jones,  13  Ala.  490, 
8  AmJ>  59. 

ra]  nmJm  In  UW»  qnantitles  dspre- 
Isttev     sciles^wbere  attachment 


Neither  can  there  be  a  recovery  for  money  ex- 
pended in  tel^ams  to  prevent  injury  to  attach- 
ment defendant's  credit^"**  nor  are  any  damages  re- 
coverable against  the  sureties  on  the  attachment 
bond  for  vrongs  committed  by  the  principal  apart 
from  the  attachment.'^  So  also,  where  a  fund  al- 
ready in  eustodia  legis  is  impounded  by  a  wrongful 
attachment,  the  receiver's  compensation  for  loan- 
ing the  fund  pending  litigation,  which  was  retained 
out  of  the  growing  interest,  does  not  constitute  an 
element  of  damage  recoverable  upon  a  breach  of 
the  attachment  bond.**  A  levy  of  attachment  on 
books  of  account  is  not  a  levy  on  the  debts 
represented  by  the  books,  but  only  on  the 
materials  eompoaing  the  books,  and  does  not  pre- 
vent the  person  to  whom  such  debts  are  due  uom 
collecting  them,  so  as  to  make  such  preven- 
tion an  element  of  damage  for  wrongful  attach- 
ment.'* 

1317]  (2)  Lobs,  Destmction,  or  ConTorsion 
of  Propwtgr.  Where  property  wrongfully  attached 
has  been  lost,  destroyed,  eonverted,  or  sold,  or  for 
any  reason  cannot  be  returned  to  or  recovered  by 
defendant  in  attachment,  he  is  entitled  to  recover,  as 
actual  damages,  the  value  of  the  property  tit  the 
time  and  place  of  the  seizure,'*  with  interest  on 


plaintiff  after  the  levy  wrongfully 
induces  the  sheriff  to  sell  the  goods 
In  unreasonably  large  quantities, 
thereby  depreciating  the  price  and 
causing  a  sacrifice,  this  would  be  a 
tort  for  which  an  action  might  He, 
but  Is  not  an  element  of  damage  In 
an  action  for  wrongful  attachment 
on  the  bond.  Jefferson  County  8av. 
Bank  v.  Eborn,  84  Ala.  6S»,  4  S  386. 

68.  Rambaut  v.  Irving  Nat.  Bank, 
42  App.  Dlv.  143,  68  NTS  1066. 

59.  Jefferson  Coun^  Sav.  Bank  v, 
Bbom,  84  Ala.  62^4  S  186. 

60,  Johnson  v.  King.  64  Tex.  2S6. 
TmSwr  to  orsdit  m  •imiMrt  of  tttrnf 

■ffss  see  Infra  |  1828. 

SI.  Johnston  v.  Sexton,  169  Fed. 
70,  86  CCA  260. 

68.  Strlngfleld  v.  Hlrsch,  94  Tenn. 
426,  29  SW  609,  46  AmSR  738  (hold- 
ing further  that  taxes  accruing  there- 
on pending  the  litigation  and  paid 
out  of  the  fund  were  not  an  element 
of  damage). 

68,  Ooodbar  v.  Llndsley,  51  Ark. 
880,  11  SW  677,  14  AmSR  64. 

64.  Ark. — Norman  v.  Fife,  61  Ark, 
38.  31  SW  740. 

ind. — Trentmaa  v,  Wiley,  86  Ind. 
38. 

■  Ind.  T. — Simmons  Clothing  Co.  v. 
Davis,  3  Ind.  T.  879.  58  SW  655. 

Ky.— -Abernathy  v.  Meyer-Bridges 
Coffee,  etc.,  Co.,  103  SW  342,  31  I&L 
807.  '  ^ 

La. — Teal  v.  Lyons,  SO  La.  Ann. 
1140. 

Md. — Sterling  v.  Marine  Bank,  120 
Md.  396.  87  A  697,  AnnCa8l815A  1219. 

Mo. — State  v.  Parsons,  109  Mo.  A. 
432,  84  SW  1019;  SUta  V.  Oage.  62 
Mo.  A.  464;  State  v.  Allen.  18  Ho.  A. 
566. 

Oh. — Bruce  v.  Coleman,  1  Bandy 
815,  12  Oh.  Pec.  Oteprlnt)  266. 

Tenn. — Doll  v.  Cooper,  9  Lea  576; 
Reeves  v.  John,  (Ch.  A.)  43  SW  134. 

Tex.— Willis  V.  McNatt.  75  Tex.  69, 
12  SW  478;  Cleveland  v.  Tufts,  69 
Tex.  580,  7  SW  72;  WllUa  v.  Lowry, 
66  Tex.  640,  2  SW  449;  Schoolher  v. 
Hutchlns,  66  Tex.  324,  1  SW  2Sfi: 
Wallace  v.  Flnberg,  4  6  Tex.  35 ; 
Prultt  V.  English.  (Civ.  A.)  173  SW 
1172:  Fisher  V.  Schcrer.  (ClV.  A.)  169 
SW  1133:  Jones  v.  Hamlin  First  State 
Bank,  (Civ.  A.)  140  SW  116;  Xtevld- 
son  V.  Oberthter.  42  Tex.  Civ.  A.  887, 
93  SW  478;  Barnes  v.  Darby,  18  Tex. 
Civ.  A.  468.  44  SW  1029. 

Va. — Buckeye  Nat.  Bank  v.  Huff, 
114  Va.  1.  76  SE  769. 

[a]    Tb*  mo*  of  pwumty  d*- 


stroyed  by  firs  while  in  the  custodv 
of  the  otilcer  should  be  allowed. 
Stanley  v.  Carey,  89  Wis.  410.  62  NW 
188 

[b]  Talue  la  to  bs  detennlnsd  by 

what  the  property  wrongfully  at- 
tached would  bring  if  sold  at  the 
time  and  place  of  attachment.  The 
market  value  Is  not  properly  tested 
by  what  the  party  paid  for  the  prop- 
erty nor  by  what  he  Is  holding  or 
selling  It  at  In  hfs  current  buslnesB 
at  retail.  The  ultimate  teat  is  what 
the  property  will  bring  when  prop- 
erly sold,  after  giving  the  public  an 
opportunity  to  know  what  the  prop- 
erty Is,  and  when  and  where,  and  the 
terms  of  the  sale.  Reeves  v.  John, 
(Tenn.  Ch.  A.)  43  SW  134. 

[c]  Cost  of  replacement. — ^Where 
the  goods  were  new,  the  cost  of  re- 
placing them,  that  Is,  their  whole- 
sale price  plus  freight,  may  be  taken 
as  the  value;  but  such  cost  Is  only  a 
relevant  circumstance  in  fixing  upon 
the  value  of  old  and  shopworn  goods 
which  have  no  market  value.  State 
V.  Parsons,  108  Mo.  A.  432.  84  SW 
1019. 

[d]  Estlmatliir  value  where  own- 
er has  sold  attached  property^^In  an 

action  for  the  wrongful  attachment 
of  property  which  the  owner  had 
sold  the  value  of  the  property,  in 
estimatlnk  the  measure  of  damages. 
Is  the  price  contracted  for,  although 
it  is  In  excess  of  Its  market  value. 
Chirry  v.  CaUln,  12  Wash.  322,  41  P 
55. 

[e]  The  fMs  valme  of  aooonnts 

may  furnish  the  measure  of  damages 
for  a  wrongful  attachment  thereof. 
Sloan  V.  Thomas  Mfg.  Co.,  68  Nebr. 
713,  79  NW  728. 

[f]  Talne  at  time  of  sale^A  cor- 
poration whose  property  was  at- 
tached and  sold  In  a  suit  against  it 
on  a  void  contract  was  entitled  to 
recover,  on  Its  plea  in  reconvention, 
the  value  at  the  time  of  saie  of  the 
nroperty  thus  illegally  seized.  SoiUh 
Texas  Nat.  Bank  v.  Lagrange  Oil- 
Mill  Co..  (Tex.  Civ.  A.)  40  SW 
328. 

rgl  The  prios  wlil<di  the  property 
brought  at  forced  sale  is  not  con- 
clusive as  to  value.  Carey  v,  Dver, 
97  Wis.  554.  73  NW  29.  See  also 
Trentman  v.  Wiley.  86  Ind.  33. 

[h]      BetaU    valne^Where  the 

foods  of  a  retail  dealer  are  wrong- 
ully  attached  and  carried  awav,  he 
is  entitled  to  recover  as  a  part  of  his 
damages  the  fair  retail  value  of  the 
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such  value  from  the  time  of  the  seizure*^  to  the 
time  of  the  trial  **  or  of  the  rendition  of  the  judge- 
ment."' 

1318]  (S)  Injury  to  or  Depreciation  in  Value 
of  Property — (a)  PraKuial  Property.   Injury  to  or 


depreciation  in  valne  of  personal  property  attached 
is  an  element  of  aotnal  damage,  and  may  be  re- 
covered in  an  appropriate  action  or  proceediiig 
therefor;^'*  and  the  rule  in  this  respect  bag  be«D 
held  not  to  be  affected  by  the  fact  that  the  in- 


goods  thus  taken.  Wehle  v.  Butler, 
61  N.  T.  2*5. 

[1]  mwn  til*  proiMEtr  kae  ttn 
sold,  (1)  and  the  proceeda  have  been 
either  returned  to  defendant  In  at- 
tachment or  applied  on  hta  indebted- 
ness to  the  attaching  creditor,  the 
measure  of  damages  lor  the  wrong- 
ful attachment  Is  the  aifrpTcnce  be- 
tween the  vaiue  of  the  propi-rly  at 
the  time  of  the  Heizure  atul  the 
amount  recillzcd  at  the  sale.  Reeves 
V.  John,  (Tenn.  Ch.  A.)  43  S\V  i;i-t. 
See  also  Filea  v.  Davis.  119  Fed. 
1062;  BlasB  T.  Lea^  66  Ark.  329.  IS 
8W  186:  Ti^intman  v.  WUay,  86  Ind. 
IS  (hblolnc  that,  vhfre  mitaohment 
prooMdtngfl  SaHU  wmeed* .  Mlsing 
from  th«  sale  tty  tha  sheriff  of  the 
attached  property  and  remaining  In 
the  hands  of  the  clerk  belong,  aftar 
the  same  are  ordered  paid  to  the  at- 
tachment defendants  without  objec- 
ll'in  on  thi'lr  p;irt,  to  such  defend- 
ants, and  I  heir  damages  are  to  be 
assessed  arrordinglv) :  Ttulhven  v. 
Beckwith.  84  low.i  715,  45  NW  1073, 
51  NW  153;  Empire  Mill  Co.  V. 
Novell,  77  Iowa  100.  41  NW  5S3.  14 
AmSR  272:  Hartinann  v.  Biirtls,  65 
App.  Dlv.  4RI,  72  NYS  914;  Maver  V. 
Duke.  72  Tex.  445,  10  PW  5fir.  (where 
Interest  on  such  balnnee  v/:\s  also  al- 
lowed). But  compare  Hundle  v  v. 
Chadlck.  109  Ala.  575.  5H5.  l!t  R  S!5 
[overr  City  Nat.  Bank  v.  Jeffries,  T3 
Ala.  183]  (where  It  Is  said;  "To 
hold,  In  a  case  of  a  suit  on  the  at- 
tachment bond,  counting  upon  the 
wrongful  suInK  out  of  an  attachment, 
that  the  measure  of  damages  Is  the 
value  of  Ihc  property  taken,  but  only 
that,  less  the  amount  of  the  attach- 
ing creditor's  demand,  would  be  to 
offer  inducement  for  the  unlawful 
substitution,  and  to  make  It  answer 
the  ends  of  a  moat  unwarranted  tres- 
paflfl,  to  seciire  a  preference  of  pay- 
ment over  other  creditor^  and  to  de- 
prive the  debtor  of  his  property 
otherwise  than  by  due  process  of 
law"):  Sngelke,  etc,  HllllnK  Co.  v. 
Oninthal,  48  Fla.  349,  36  S  1?  (hold- 
ing that,  where  an  attachment  was 
dissolved  as  improperly  Issued,  but 
the  goods  were  perishable  and  had 
been  sold  by  the  sheriff,  the  meas- 
ure of  damages  was  the  difference  In 
the  market  value  of  the  goods  on  the 
day  when  the  writ  of  attachment  was 
levied,  end  their  value  on  the  day 
when  the  writ  was  dissolved);  Emer- 
son V.  Converse.  106  Iowa  330.  76  NW 
706  (where  defendant's  property  was 
attached  and  placed  in  the  custody 
of  the  sheriff,  and  plaintiff  levied  a 
subsequent  attachment,  and  a  re- 
ceiver was  appointed  in  the  suit  of 
the  first  attaching  crvditor.  and  the 

groperty  was  sold  for  the  benefit  of 
oth  the  attaching  creditors;  and  It 
was  held  that  if  plaintiff  failed  to  re- 
cover defendant  was  not  entitled  to 
recover  on  the  attachment  bond  the 
difference  between  the  sum  realised 
from  the  sale  of  hie  Interest  in  the 
property  and  the  value  of  such  in- 
terest at  the  time  of  the  levy,  since 
the  measure  of  damages  was  only 
legal  interest  on  the  surplus  during 
the  time  it  was  wrongfully  held  by 
virtue  of  plalntlfTs  attachment).  (2) 
It  has  also  been  held  that  plaintiff 
In  attachment  was  not  liable  In  con- 
version for  so  much  of  the  proceeds 
of  the  attached  property  aa  was  used 
to  pay  for  rent  of  the  store  In  which 
the  goods  were  kept,  nor  for  the 
amount  paid  with  defendant's  con- 
sent to  another  creditor.  Abernathy 
V.  Meyer-Bridges  Coffee,  etc.,  Co..  103 
SW  342,  81  Kyli  807  [reh  den  99 
SW  942.  80  KyL  8«]. 

[J]  BxoesslTe  s«I«,^Pla1ntiff  in 
an  attachment  Is  liable  for  the  mar- 


ket value  of  the  goods  sold  in  ex- 
cess of  what  is  reasonably  necessary 
to  pay  the  debt  and  expenses.  Smith 
v.  Mather,  (Tex.  Civ,  A.)  49  SW  267. 

[k]  Bala  nnder  moztfrnir*  prior  to 
attainments— If  the  property  Is  taken 
from  the  attaching  omcer  and  sold 
under  the  prior  lien  of  a  mortgage, 
the  measure  of  damages  is  the 
amount  paid  over  to  the  attaching 
officer  after  the  satisfaction  of  the 
mortgage  and  Interest  thereon.  Por- 
ter V.  Knight,  <S  Iowa  866,  19  NW 
282 

Ci]  Talua  at  tdSM  of  saas,^ — Where 
attached  property  was  sold  under  an 
erroneous  Judgment,  the  owner  Is  en- 
titled to  recover  the  value  of  the 
property  at  the  time  of  the  sale, 
rather  than  tha  proceeds.  Jakslch  v. 
Qnistt,  Se  Nev.  IM.  1S4  P  468. 

68.  Ark.— Norman  v.  Fife,  61  Ark. 
38,  81  8W  740.  . 
^^indL — Trentman  v.  Wllby,  SE  Xnd. 

Ind.  T. — Simmons  dotting  Co.  v. 
Davis.  S  Ind.  T.  379.  68  SW  «6S. 

Iowa. — Porter  v.  Knight,  63  Iowa 
S«B.  19  NW  282. 

Mo.— State  v.  Oage.  62  Ho.  A.  464. 

N.  T. — Hartmann  v.  Burtls,  65  App. 
Dlv.  481,  72  NTS  914. 

Tex.— Willis  V.  McNatt,  75  Tex. 
69,  12  SW  478:  Willis  v.  Lowry,  66 
Tex,  640.  8  SW  449;  Schoolher  v. 
Hutchlns.  66  Tex.  324,  1  SW  266; 
Wallace  v.  Pinberg,  46  Tex.  85;  Da- 
vidson V.  Oberthler.  42  Tex.  C*v.  A. 
387.  93  SW  478. 

[a]  Sntareat  from  the  tlms  whea 
the  attachment  was  oommnoad 
cannot  be  recovered  unless  the  prop- 
erty was  then  seized.  Trentman  v. 
Wiley,  85  Ind.  38. 

ee.  Norman  v.  Fife,  «1  Ark.  83,  81 
S  740;  Simmons  Clothing  Co.  v. 
Davis.  8  Ind.  T.  370.  E8  SW  655;  State 
V.  Oage,  62  Mo.  A.  464. 

67.  Willis  V.  Lowry.  66  Tex  640, 
2  SW  449;  Schoolher  v.  Hutchlns.  66 
Tex,  824,  1  SW  266;  Wallace  v.  ftn- 
berg,  46  Tex.  86, 

68.  Ala.— Vandlver  v.  Waller,  148 
Ala.  411,  89  S  136;  Crofford  v.  Vas- 
sar,  96  Ala.  648,  10  SW  360. 

Ark. — Estes  v.  Chesney.  54  Ark. 
4«3,  16  SW  267;  Boatwrlght  v,  Stew- 
art, 37  Ark.  614;  Patton  v.  Oarrett, 
37  Ark.  605. 

Cal.— Frankcl  v.  Stem.  44  Cal,  168: 
MT-^irthv   Co.    V.   Moothe,   2  Cal.  A. 

nit.      p  175. 

Iowa. — Chea  mo  re  v.  Barker,  101 
Iowa  676,  70  NW  701;  Jamison  v. 
Weaver,  81  Iowa  212,  4«  NW  996; 
Lowensteln  v.  Monroe,  65  Towa  82.  7 
NW  406;  Campbell  v.  Chamberlain,  10 
Iowa  337.  See  also  Knapp,  etc.,  Co. 
V.  Barnard,  78  Iowa  347.  43  NW 
197. 

Kan. — ^Parish  v.  Van-Arsdale-Os- 
bome  Brokerage  Co.,  92  Kan.  286, 
140  P  885'  Sanford  v.  Wllletts,  29 
Kan.  647;  Hoge  v.  Nortpn,  22  Kan. 
S74. 

Miss. — ^Fleming  v.  Baflrfy,  44  Mlsa 

132.  » 

N.  C— Pittsburg,  etc..  B.  Co.  v. 
Wakefield  Hardware  Co.,  143  N.  a 
54,  55  SB  422. 

Oh.— Bruce  v.  Coleman.  1  Handy 
516.  12  Oh.  Dec.  (Reprint)  266. 

Tenn. — 15oll  v.  Cooper,  9  I^ea  676. 

Tex. — Jones  v.  Hamlin  First  State 
Bank.  (Civ.  A.)  140  SW  116;  Ralnev 
V.  Kemp,  54  Tex.  ClT.  A.  486,  118  SW 
630. 

Wash.— McQIll  v.  Fuller.  4S  Wash. 
615.  88  P  1038. 

Wis. — Stanley  v.  Cary,  89  Wis.  410, 
62  NW  188;  Anderson  v.  Sloane.  72 
Wis.  666,  40  NW  214,  7  AmSR  886; 
Meshke  V.  Van  Doren,  16  Wis.  816. 

See  also  Morey  v,  Hoyt,  62  Conn. 
642.  26  A  127,  19  LRA  611. 


[a]  ZUnstratlon. — One  whoK 
perishable  goods  have  been  wronx- 
fully  attached  may  recover  damun 
resulting  to  such  goods  by  locking 
them  up  In  a  storehouse  during  mm 
weather  and  failing  to  give  them 
proper  attention.  Vandlver  v.  Waller. 
148  Ala.  411,  39  S  136. 

[bl    Tha  injury  to  tha  jaoguti 

by    reason    of    the   attachment,  to- 

f;ether  with  the  expense  of  obtatn- 
ng  a  dissolution  of  the  attachinnit 
and  the  value  of  the  time  and  Ubor 
expended  therein,  furnishes  the  meai- 
ure  of  damures  for  a  wrongfol  it- 
tachment.  Sanford  v.  WOletta.  !» 
Kan.  647. 

[c]  Where  hay  im  ralaaC  by  nd« 
in  consequence  of  a  wrongful  attach- 
ment thereof,  the  value  of  the  liar 
can  be  recovered.  Knox  v.  Bbw- 
non.  3  KyL  612.  11  Ky.  Op.  4B1 
[o]      W1i«M    aa    sttaohBuat  li 

Soadad  mad  the  salt  tlw 
ebtor  cannot  refuse  a  return  of  lb* 
property  from  the  sheriff,  and  when  » 
return  is  tendered  the  debtor  nur 
only  recover,  on  account  of  wronjful 
attachment,  such  special  damages.  In 
the  way  of  loss  or  deterioration  )n 
the  value  of  the  property,  as  have 
been  actually  or  proximately  caa«4 
by  the  levy  and  detention.  Hamlin 
First  State  Bank  v.  Jones,  (Tex.  CTr 
A.)  1S9  8W  671. 

[e]  A  protest  agalast  a  sale  of 
the  property  does  not  estop  defend- 
ant in  attachment  to  claim  danafM 
for  depreciation.  Lord  v.  Wood.  11* 
Io#a  803,  94  NW  842. 

[f]  Tha  daprsdatloB  of  attacM 
■hares  of  atooh  between  the  date  o! 
the  attachment  and  the  date  of  tbe 
release  is  within  the  undertaking  for 
attachment  made  In  the  statntoT? 
form,  binding  plaintiff  In  attachment 
to  pay  all  damages  which  defendant 
may  sustain  by  reason  of  tha  attach- 
ment, and  also  within  Civ.  Code  f 
8300,  providing  that  for  th«  breach 
of  an  obligation  arising  on  contnct 
the  measure  of  damages  Is  tht 
amount  which  will  compensate  the 
party  aggrieved  for  all  the  detrtmeni 
proximately  caused  thereby.  Mc- 
Carthy Co.  v.  Boothe.  2  Cal.  A 

83  P  176;  Chattanooga  Fourth  Na* 
Bank  v.  Crescent  Min.  Co.,  (Tenr- 
Ch.  A.)  62  SW  1021  (holding  that 
If  corporate  stock  depreciates  ir. 
value  while  wrongfullv  tied  up 
attachment,  plaintiff  will  be  lUbl' 
in  damages  therefor  If  the  stodu 
could  and  would  have  been  sold  be- 
fore depreciation  had  they  not  been 
so  tied  up), 

Cg]  Dissolntloa  vendtac  Kppail 
from  dissolution  of  allaiinnisnl 
An  assignee  for  the  benefit  of  cred- 
itors cannot  recover  the  loss  In  nar- 
ket  value  of  the  property  after  the 
dissolution  of  the  attachment  miti 
pending  an  appeal  therefrom,  since 
the  property  could  have  been  sold  by 
him  at  any  time  after  such  dlE«ohi- 
tlon.  Rambaut  v.  Irvtnjr  Nat.  BaiA 
48  App.  Dlv.  148,  68  NT%  1656. 

[hj  sataxlotatloa  aiislsff  mm 
attadunant  aefendaiit*s  act  ■  In  s> 
action  for  Injury  to  lumber  by  belsR 
left  piled  In  bulk  during  the  perW 
of  an  unlawful  le\T.  It  appeared  tMl 
on  the  day  the  levy  was  made  pla^ 
tiff  had  agreed  to  sell  the  lumber  asi 
that  the  purchaser  was  to  examine  ■ 
several  days  after  before  paying  •» 
price,  but  that  learning  of  the  letT 
he  had  refused  to  complete  the 
chase.  It  was  held  that  pla 
could  not  recover  for  deterIoratio« 
the  lumber  In  value  during  the 
It  would  have  taken  to  coinpl«ta 
sale  from  natural  causes 


on  It  In  the  condition  In  whIcAM 
himself  had  placed  It.  Memphis  9wm 
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juiy  or  depreciation  was  the  result  of  the  negU- 
genee  of  the  officer  making  the  levy.*' 

1319]  (b)  Baal  Property.  While,  ordinarily, 
depreciation  in  the  value  of  real  property,  which 
OAcnrs  while  the  levy  remains  in  foroe,  there  being 
no  change  of  poesession  or  loss  of  the  use  there- 
of, is  not  the  immediate  result  of  the  attachment 
and  no  recovery  beyond  nominal  damages  can  be 
had  thezefor,^^  the  cases  do  not  go  eo  far  as  to  hold 
tliat  under  no  eiroamstanoes  can  actual  dan^tges  be 
leeovered.  Thus  where  a  pending  aale  is-  broken 
op  by  the  levy  itself,  unaided  by  the  act  or  de- 
linquency of  attachment  defendant,  and  deprecia- 


tion and  Ices  follow,  thez«  is  ample  foundation 
for  the  recovery  of  actual  damages.^  ^ 

1320]  <4)  Lois  of  Use  of  Property.  Al- 
though property  seised  under  a  writ  of  attachment 
wnwf^ally  sued  out  has  been  returned  to  or  re- 
covered by  defendant  in  attachment,  it  is  proper, 
in  estimating  his  damages,  to  consider  the  injury 
which  he  has  sustained  by  being  deprived  of  the 
use  of  the  property,^^  and  to  award  him,  as  actual 
damages,  the  value  of  the  use  of  the  property  for 
the  period  during  which  it  was  held  under  the 
writ." 

1321]    (5)  Injury  to  or  Loss  of  Business.  In 


Nat  Bank  v.  Hancock,  (Wsb.)  17  S 

73«. 

[I]  WJtf  Attaalimmt  floM  not 
pMT«Bt  Olnostttoa^— <1)  Where 
stocks  are  pleagred  for  a  loan,  and  are 
flnbBequently  attached  under  process 
against  the  pledgror,  and  the  attach- 
ment Interposes  no  obstacle  In  the 
vay  of  their  disposition  by  the 
pledgee  and  they  depreciate  after 
tbe  attachment  is  Issued  and  before 
the  pledgor  can  pay  the  loan,  and  not 
afterward,  the  pledEor  Is  not  entitled 
to  damages  for  such  depreciation. 
Chattanoon  Fourth  Nat.  Bank  v. 
Crescent  Mln.  Co^  (Tenn.  Ch.  A.)  52 
SW  1021.  (2>  One  cannot  recover 
as  dwuiBee  for  an  attachment  tbe 
ion  1^  reason  of  the  Call  in  market 
price  of  the  attached  property  be- 
tween the  time  of  levy  an4  the  sale 
under  order  of  court  In  the  attach- 
ment suit,  where,  before  any  fall  In 
the  price,  the  sheriff  and  plaintiff  In 
attachment  served  notice  on  defend- 
ant In  attachment  pernelttlner  him  to 
make  a  sale  and  deposit  the  proceeds 
In  court,  and  he  failed  to  avail  him- 
self of  the  permission.  Bell  v, 
Thompson.  108  SW  880,  81  KyL  473. 

[J]  Vlkw*  attaobment  defendant 
SUM  pladntlff  and  tli*  lavylnff  ofioar 
for  Illegally  selling  exempt  property, 
he  cannot  recover  on  the  attachment 
bond  for  anything  done  to  that  prop- 
erty.    Jones  T.  Bryant,  10  KyL,  54&. 

[k]  Wken  tlf  itroperty  was  kept 
for  sale  and  not  for  nse,  the  depre- 
ciation In  value  during  the  time  when 
It  was  held  under  the  attachment 
furnlshea  the  measure  of  damages. 
Harris  v,  Davis,  18  KyL  786:  Fleming 
V.  Bailey,  44  Miss.  132;  Balney  v. 
Kemp.  54  Tex.  Civ.  A.  48«,  118  SW 
630. 

[1]  Batamplarr  dauac**  cannot  be 
allowed  for  such.  Injury- or  deprecia- 
tion. Rainey  v.  Kemp,  64  Tex.  Civ. 
A.  48C.  lis  SW  iB30. 

as.  Boatifrrlffht  v.  Stewart,  87  Ark. 
814:  Rathven  v.  Beckwltb,  84  Town 
7U,  4S  KW  1078.  Bl  NW  lit;  Blaul 
V.  4'harp,  88  Iowa  666,  4S  NW  1044: 
Chicago  TTnton  Nat.  Bank  v.  Cross. 
100  Wis.  174,  7S  NW  982.  Contra 
Barrlmore  v.  UcFaely,  82  Idu  Ann. 
117». 

TO.  Heath  v.  Lent,  1  Cal.  410;  Tia- 
dale  V.  Major.  106  Iowa  1.  75  NW  663, 
68  AmSR  263  (real  estate  and  fix- 
tures); Tank  V.  Rohweder,  98  Iowa 
164,  67  NW  108;  Brandon  v.  Allen.  28 
La,  Ann.  60;  Trawit*  v,  Martin 
Brown  Co..  79  Tex.  469.  14  SW  664; 
Drew  V.  Ellis,  6  Tex.  Civ.  A.  607,  28 
8W  95;  Girard  v.  Moore,  (Tex,  Civ. 
li.)  24  SW  662.  See  also  Barker  v. 
Abbott.  2  Tex.  Civ.  A.  147,  21  SW  72. 

{a]  a^sTy  aftwr  crMtlou  of  lis 
iMndsafl^— An  action  to  set  aside  a 
conveyance  alleged  to  have  been  exe- 
mted  In  fraud  of  cretUtors  creates  a 
is  pendens  lien  on  the  property 
wught  to  be  thus  snbjeoted,  and,  as 
he  levy  of  an  attachment  In  such 
ratt  on  the  property  causes  no  addl- 
Jonal  damage,  defendant,  on  defeat- 
Dg  the  attachment,  cannot  recover 
tamagea  for  the  wrongful  levy  there- 
if,  tbe  only  damage  suffered  beli^T 
ansed  by  the  bringing  of  the  action, 
bidwell  V.  Bmlnence  Deposit  Bank, 
«  SW  &SS.  22  Kyli  684. 


[b]  A  nonreaiaant  cannot  claim 
damages  for  the  levy  of  an  attach- 
ment on  his  land  without  showing 
special  Injury.  Woesaner  v.  Wells, 
(Tex.  Civ.  A.)  28  SW  247. 

TL.  Nixon  V.  Hamlin  First  State 
Bank,  (Tex.  Civ.  A.)  187  SW  882: 
TiUman  v.  Wetsel,  (Tex.  Civ.  A.)  81 
SW  438.  See  also  Chicago  Union 
Nat.  Bank  v.  Cross.  100  Wis,  174,  76 
NW  992. 

[a]  Tkat  tlis  oontemplstod  m 
wonld  kaTs  besn  oonswnmated  in  the 

absence  of  the  attachment  must  be 
ahown  In  order  to  warrant  a  recov- 
ery. Drew  V.  Ellla,  0  Tex.  Civ.  A. 
607.  26  SW  96. 

[b]  lleaansa  of  dsnagM^Where 
an  attachment  Is  levied  on  lands  and 
thereafter  ouashed,  and  Ute  lands  re- 
leased, if  the  attachment  defendant 
could  recover  the  loaa  of  a  sale  be- 
cause of  the  issuance  of  tbe  attach- 
ment, the  measure  of  damages  would 
be  the  difference  between  the  prioe 
he  would  have  sold  the  lots  for  hut 
for  such  levy,  and  their  market  value 
immediately  after  the  levy  was  re- 
leased, and  not  at  the  time  of  trial. 
Nixon  V.  HamTln  First  State  Bank, 
(Tex.  Civ,  A,>  127  SW  882. 

(ci  Xosa  oooaaioned  by  aot  df 
owner. — The  fact  that  plaintin  him- 
self notified  the  one  with  whom  he 
was  negotiating  for  the  sale  of  cer- 
tain realty  that  he  would  be  unable 
to  carry  out  the  agreement  entered 
Into  between  them  because  of  a 
wrongful  levy  under  an  attachment 
issued  against  it  deprives  him  of  his 
right  of  action  to  recover  as  dam- 
ages for  the  wrongful  levy  the  loss 
occasioned  by  the  failure  of  the  sale. 
Graham  v.  Remo,  6  Colo.  A.  880,  38 
P  336. 

7a.  Ark.— Walker  v.  Fetxer,  63 
Ark.  135,  34  S"W  536;  Boatwrlght  v. 
Stewart,  87  Ark.  614. 

Ga. — Jones  v.  X^mon,  92  Ga.  629, 
18  SB  423. 

Iowa. — Selz  V.  Belden,  48  Iowa  461; 
Campbell  v.  Chamberlain,  10  Iowa 
337.  Compare  Charles  City  Plow, 
etc  Co.  V.  Jonea,  71  Iowa  284,  82  NW 
280. 

Ky.— Blakely  v.  Bogard,  148  Ky. 
377,  136  SW  616:  Qaar  v.  liyons,  99 
Ky.  672.  37  SW  73,  148.  18  KyL  500. 
Mo.— State  v.  Dodd.  4  Mo.  A.  697. 
Nev. — Elder   v.    Trevert,    18  Nev. 
446,  5  P  69. 

N.  C — Pittsburg,  etc.,  R.  Co.  v. 
Wakefield  Hardware  Co.,  143  N.  C. 
54,    56    SE  422. 

Oh. — Bruce  v.  Coleman,  1  Handy 
615,  12  Oh.  Dec.  (Reprint)  265. 
Or. — ^Whitc  V.  Thompson,  3  Or,  115. 
Tenn. — Doll  v.  Cooper.  9  Lea  576. 
Tex.— Munnerlyn  v.  Alexander,  38 
Tex.  126;  Hooks  v.  Pafford,  84  Tex. 
Civ.  A.  616.  78  SW  091.  See  also  R. 
F.  Scott  Orocer  Co.  v.  Kelly,  14  Tex. 
Civ.  A.  136,  86  SW  140. 

Wis. — Meshke  V.  Van  Doran,  16 
Wia  819. 

See  Coulson  v.  Panhandle  Nat. 
Bank,  64  Fed.  856,  4  CCA  616;  Hurd 
V,  Bamhart.  63  Cal.  97. 

[aj  Money  paid  as  pssaltiwi  fsom 
tMmj  1m  the  ssaentloa  of  a  oontvaot 
on  account  of  a  wrongful  attachment 
of  material,  where  there  was  no  an- 
reaaonable  delay  In  securing  the  re- 


lease thereof,  and  new  material  could 
not  be  had  In  time,  was  properly  al- 
lowed in  an  action  on  the  bond. 
Smith  V.  American  Bonding  Co.,  160 
N.  C.  674,  76  8E  481. 

73.  Ark. — Boatwrlght  V-  Stewart. 
37  Ark.  614. 

C^l. — Hurd  V.  Barnhart,  63  Cal.  97; 
McCarthy  Co.  v.  Bootbe,  2  Cal.  A, 
170,  88  P  176. 

Ga. — Jones  T.  Idunon.  92  Oa.  629. 
18  SE  423. 

Iowa. — Campbell  t.  Chamberlain,  10 
Iowa  337. 

Oh.— Rice  V.  Wolff,  4  OhS&CP  265, 
8  OhNP  289. 

Tex. — Munnerlyn  v.  Alexander,  88 
Tex.  126. 

Wash.— McGIU  v.  Fuller,  4S  Wash. 

615.  88  P  1088. 

Wis. — Chicago  Union  Nat  Bank.  t. 
Cross,  100  Wis.  174jJ6  NW  998;  Stan- 
ley V.  Carey.  89  Wis.  410,  61  NW 
188:  Meshke  t.  Van  porsn,  16  Wis. 
319. 

See  also  Rogers  v.  Beard,  20  How 
Pr  (N.  Y.)  98. 

{a]  The  ownar  of  ootton  wrong- 
fnily  attoobad  was  entitled  to  recover 
Its  value,  less  the  amount  received 
by  him  from  the  proceeds  of  a  salO' 
thereof.  In  the  absence  of  his  con- 
sent to  Its  sale,  and  the  application 
of  the  proceeds  to  the  payment  of  his 
indebtedness.  Pate  v,  Vardeman, 
(Tex.  Civ.  A.)  141  SW  317. 

[b]  Whare  the  tools  of  plalatifra 
trade  war*  attached  the  measure  of 
damages  for  the  wrongful  detention 
of  such  tools  was  the  reasonable 
value  of  the  use  of  the  tools  during 
the  period  of  detention,  and  not  what 
plaintiff  might  have  earned  In  his 
trade  in  such  period  by  tha  use  of  the 
tools.    McGill  v.  Fuller,  46  Wash. 

616.  88  P  1038. 

[c]  TTse  of  stOTsmniii  Tii  an  ac- 
tion for  a  wrongful  attachment  un- 
der which  plalntitra  stock  in  trade 
was  levied  on  he  was  not  entitled  to 
recover  the  cost  of  fttting  up  his 
storeroom,  but,  if  he  was  deprived 
of  the  use  and  occupation  of  the 
room  by  the  attachment,  he  was  en- 
titled to  recover  the  reasonable  value 
of  such  use  during  the  period  of  de- 
tention. MoGIll  V.  Fuller,  46  Wash. 
616.  88  P  1038. 

[d]  Tha  Talna  of  the  vsa  mnst  b« 
shown  in  order  to  warrant  a  recov- 
ery for  the  loss  of  such  use.  Hume 
V.  Netter,  (Tex.  CIv,  A.)  72  SW  865. 

[e]  Attachment  of  mortgaged 
proper^. — In  an  action  by  the  mort- 
gagor for  the  wrongful  attachment 
by  the  mortgagee  of  mortgaged  per- 
sonal property,  the  measure  of  dam- 
ages will  be  the  loss  for  the  deten- 
tion of  the  property  up  to  a  Judgment 
of  foreclosure,  as  the  mortgagor's 
right  of  possession  ceased  then;  he 
cannot  recover  for  detention  up  to 
the  time  of  trIaL  Gaar  v.  Lyons,  99 
Ky.  672,  87  SW  73,  148,  18  KyL  600. 

(f  1  Whara  pnr«*ty  is  raieMed  to 
a  turd  person,  who  executes  a  bond 
under  a  statute  which  provides  that 
the  sheriff  may  release  attached 
property  If  defendant  causes  to  be 
executed  a  bond  to  the  effect  that  he 
will  perform  the  Judgment,  such 
property  Is  constructively  in  the 
aherllTs  custody,  and,  where  the  at- 
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some  jarisdietioiia  a  defendant  in  attachment  is 
allowed  to  recover  eompenaation  for  injury  to  or 
loss  of  his  bttsiness  as  part  of  the  aetaal  damages 
for  a  wrongful  attachment;^*  but  the  more  general 
view  is  that  these  matters  are  not  snch  proximate 
or  natural  results  of  an  attachment  of  property 
as  to  be  proper  for  consideration  in  estimating  dam- 
ages in  a  case  where  an  award  of  exemplary  dam- 
ages would  not  be  proper.^"  Where,  however,  the 
elements  of  malice  and  lack  of  probable  cause  are 
present,  the  injury  to  or  loss  of  business  resulting 


from  the  wrongfal  act  is  quite  proper  for  con- 
sideration in  assessiiig  damages.^' 

[%  1322]  (6)  Lm  of  FtobaUo  w  Prospective 
Profits.  While  there  are  some  decisions  which  bold 
that  a  recovery  may  be  had  for  damages  caused 
by  the  loss  of  probable  or  prospective  profits,  tl.- 
thoug^  the  attachment  was  merely  wrongful,^'  the 
weight  of  authority  is  to  the  effect  that  this  is  not 
an  element  of  damage  unless  the  attachment  was 
maliciotiB  and  without  probable  oauseJ* 

1323]    <7)  Injury  to  Credit.   In  some  juris- 


tachment  is  wronsfUl,  defendant's 
damage  Is  to  be  measured  by  the 
length  of  time  it  waa  In  such  cus- 
tody, and  not  merely  by  the  length 
of  time  up  to  the  period  when  the 
release  bond  was  given.  Sell  v. 
Belden,  48  Iowa  151. 

[g]  Property,  vftluble  only  to* 
oonramptloii.^ — Where  property  of  no 
value  for  mere  use,  but  only  for  con- 
sumption, le  taken  and  afterward  re- 
turned, and  the  owner  seeks  to  re- 
cover In  a  suit  only  the  damages  suf- 
fered by  reason  of  the  taking  or  de- 
tention, mere  interest  on  the  value  of 
the  property  at  the  time  It  was  taken 
would  generally  be  a  complete  In- 
demnity, although  If  the  property  de- 
preciated the  amount  of  depreciation 
should  be  added  to  the  interest. 
Morey  v.  Hoyt,  62  Conn.  542,  26  A 
127,  19  LRA  611. 

[h]  Danaffes  not  to  MOMd  tsIw. 
—Damages  for  the  detent^n  of  a 
horse,  under  an  attachment  which 
became  void  because  of  the  debtor 
being  adjudged  a  bankrupt,  should 
not  be  In  excess  of  the  value  of  the 
horse,  the  debtor  having  recovered 
the  horse,  and  the  conduct  of  the 
creditor,  who  derived  no  profit  from 
the  use  of  the  horse,  not  having  been 
wanton  or  mallolous.  but  he  having 
been  in  a  lawful  manner  attempting 
to  collect  a  just  debt.  Carr  v.  Wood, 
103  SW  814,  81  KyL  708. 

74.  Vandlver  v.  Waller.  143  Ala. 
411,  39  S  136  (special  damages  in  ac- 
tion on  attachment  bond);  Marx  v. 
Lelnkauff,  93  Ala.  453,  9  8  818;  Kat- 
sulls  v.  Confectioners,  etc.,  Supply 
Co.,  166  111.  A.  581;  Meyer  v.  Fagan, 
34  Nebr.  184,  61  NW  753;  Powers- 
Taylor  Drug  Co.  v.  Waftord.  (Tenn. 
Ch.  A)  63  SW  24S  (recovery  on 
bond).  See  also  Birmingham  Dry- 
Goods  Co.  v.  Flnley,  122  Ala.  534,  26 
S  138;  Marqueze  v.  Sonthelmer,  59 
Misa.  430;  Alexander  v.  Jacoby,  23 
Oh.  St.  358. 

[a]  £oM  of  bnaliUM,  as  to  Um 
roods  Mlsed,  caused  by  the  attach- 
ment, may  be  a  factor  in  the  compu- 
tation of  damages  If  shown  as  a  mat- 
ter of  fact,  and  not  as  the  opinion  or 
estimate  of  witnesses.  British,  etc.. 
Steamship  Nav.  Co.  v.  Sibley,  27  La. 
Ann.  191;  Marqueze  v.  Sonthelmer,  69 
Miss.  430. 

[b]  SMtraeUoa  of  rood  wOI^ 
Where  the  good  will  of  the  business 
of  an  attachment  defendant  was  un- 
lawfully destroyed  by  a  wrongful  at- 
tachment of  his  property,  it  was 
proper  to  allow  compensation  there- 
for In  an  action  for  damage  against 
the  attaching  creditor.  Miller  v. 
Beck,  (Iowa)  72  NW  553;  Carey  v. 
Gunnison,  (Iowa)  17  NW  881,  885 
(where  the  court  distinguished  prof- 
Its  from  good  will  in  the  following 
language:  "The  distinction  between 
the  two  is  obvious.  Profits  are  the 
gains  realised  from  trade.  ...  A 
favorable  location  of  a  mercantile  es- 
tablishment, or  the  habit  of  custom- 
ers to  resort  to  a  particular  locality, 
will  bring  trade.  This  advantage  may 
be  designated  by  the  term  'good- 
will' ■'). 

[c]  Wlier*  attatihOMBt  defeadiuit 
wliUUsr  op  bnrtaeis.— Even  where  a 
statute  expressly  makes  loss  of  or 
Injury  to  business  recoverable,  and 
the  Issue  as  to  the  rlghtfulneas  of 
the  Btbachment  Is  decided  In  favor  of 


attachment  defendant,  he  la  neverthe- 
less not  entitled  to  recover  on  such 
determination  where  at  the  time  of 
the  attachment  he  was  merely  wind- 
ing up  his  business  by  selling  out  his 
stock  on  hand.  Roach  v.  Brannon,  67 
Miss.  490. 

[d]  Wltsre  ttM  ■.thuhniwrt  wu 
isvlsd  on  Uad  mot  ooaasotod  with 
ths  InulBeM  of  defendant  in  attach- 
ment, a  retail  merchant,  he  cannot 
recover  on  the  theory  of  a  loss  of 
customers,  resulting  from  the  selsure, 
and  the  jury  cannot  be  permitted  to 
consider  whether  the  attachment  re- 
sulted in  a  loss  of  customers,  even 
though  such  loss  was  pleaded. 
Gramling-Spauldlng  Co.  v.  Parker,  3 
Ala.  A.  326,  67  S  64. 

75.  U.  S.— Maryland  Fidelity,  etc.. 
Co.  v.  L.  Buckl,  etc..  Lumber  Co.,  189 
U.  8.  135,  23  set  682.  47  L.  ed.  744 
[an  109  Fed.  393,  48  CCA  4S6]  (de- 
cided under  Florida  statute). 

Dak. — Thompson  v.  Webber,  4  Dak. 
240,  29  NW  671. 

Ky. — Reldhar  v.  Berger.  8  R  Hon, 
160;  Pettit  v.  Mercer,  8  B.  Hon.  61: 
Veach  V.  Perkins,  4  Ky.  Op.  97. 

Mo.— State  V.  Thomas,  19  Ho.  SIS, 
61  AmD  680. 

Mont.— O'Brien  v,  Quinn,  86  Hont 
441,  90  P  166. 

_N.  C— Pittsburg,  eta,  R.  Co.  v, 
Wakefield  Hardware  Co.,  143  N.  C.  64, 
66  SE  422. 

Tex. — Klrbs  v.  Provlne,  78  Tex.  353, 
14  SW  849;  Tynberg  v.  Cohen,  (Civ. 
A,)  32  SW  157;  Mervin  v.  Chancy,  8 
Tex.  Civ.  A  262,  28  SW  241. 

Vt. — ^Weeks  v.  Prescott.  S3  Vt  67. 

Wis. — Chicago  Union  Nat.  Bank  v. 
Cross,  100  Wis.  174,  76  NW  992. 

[a]  Uliurtratlon.^ — ^Where  an  at- 
tachment was  levied  on  certain  real 
estate  belonging  to  plaintiff,  but 
plaintiff's  possession  was  not  dis- 
turbed, It  being  left  to  pursue  Us 
mining  operations  on  the  property 
unmolested  pending  litigation,  during 
which  time  plaintiffs  employees  quit 
work  and  instituted  proceedings  to 
enforce  their  Hens  for  wages  due, 
which  plaintiff  claimed  was  caused 
by  the  suing  out  of  the  attachment. 
It  was  held  that  snch  Interruption  of 
plalntUTs  business  was  not  the  proxi- 
mate result  of  the  attachment  and 
that  the  loss  so  sustained  was  not  a 
proper  element  of  damage  In  an  ac- 
tion on  the  attachment  bond.  Ply- 
mouth Gold  MIn.  Co.  V.  U.  S.  Fidelity, 
etc.,  Co.,  35  Mont.  28,  88  P  665,  10 
AnnCas  961. 

76.  Ala. — Goldsmith  v.  Plcard,  27 
Ala.  142;  Donnell  v.  Jones,  13  Ala, 
490,  48  AmD  69. 

Ark. — ^HoUiday  v.  Cohen,  84  Ark. 
707. 

Kan. — Schwartxberg  v.  Central  Ave, 
State  Bank.  84  Kan.  581,  115  P  110; 
Western  News  Co.  v.  WUmarth,  33 
Kan.  610.  6  P  786. 

Ky. — Reldhar  v.  Berger,  8  B,  Mon. 
1 60 ;  Pettit  V.  Mercer.  8  B.  Hon. 
61. 

Ho. — State  v.  Thomas.  19  Ho.  613, 
61  AmD  680. 

Wis. — Chicago  Union  Nat  Bank  v. 
Cross.  100  Wis.  174,  75  NW  992. 

77.  La, — British,  etc..  Steamship 
Nav.  Co.  V.  Sibley,  27  La.  Ann.  191. 

Md.— sterling  v.  Marine  Bank,  120 
Md.  896,  401.  87  A  <97,  AnnCaal916A 
1219. 

Tex. — WtlBon  ▼.  Hannlnv,  (Civ.  A.) 


86  SW  1079  [dlst  Kaufman  v.  Arm- 
strong, 74  Tex.  66,  11  SW  1048]. 

Wash.— McGlll  V.  Fuller,  46  Wash. 
616,  88  P  1038. 

W,  Va. — State  v.  Andrews,  39  W. 
Ya.  36,  19  SE  386,  46  AmSR  884. 

[a]  The  lose  of  aaortslasbls  szof- 
Ita  arising  from  an  established  busi- 
ness Is  a  proper  element  of  recovery. 
McGlll  V.  Fuller,  46  Wash.  615.  88  P 
1038  (holding,  however,  that  where  It 
appeared  that  plaintiff  and  another 
formed  a  partnership  and  rented  a 
store  In  which  they  carried  on  a  pa- 
per hanging  business,  but  that  at  the 
end  of  the  first  month  plalntUTa  part- 
ner absconded  after  collecting  all  the 
accounts  that  he  could,  at  which 
time  the  stock  in  trade  was  worth 
about  three  hundred  dollars,  almost 
wholly  unpaid  for,  and  that  snbse- 
quentiy  and  shortly  after  the  attach- 
ment was  levied  various  creditors  re- 
claimed the  goods,  leaving  nothliv  in 
the  store  but  a  few  odds  and  ends 
and  a  few  tools,  plaintiff  was  not  en- 
titled to  recover  for  proapecUva  prof- 
its). 

tbi  fii  Hnr  ToA  It  is  held  that 
the  vary  should  consider  the  profits 
which  would  haVe  been  made  by  the 
sale  of  the  stock  of  goods  attached, 
but  not  prospective  profits  lost  by 
reason  of  the  business  belne  stopped. 
Rhelnfeldt  v.  Dahlman.  18  UIsol  «£ 
42  NYS  46B  [aff  19  Hlac.  169.  48  NTS 
281]. 

78.  U.  S.— Maryland  Fidelity,  etc, 
Co.  V.  L.  Buckl,  etc..  Lumber  Co.,  189 
U,  S.  135,  23  set  682.  47  L.  ed.  744 
[aff  109  Fed.  893,  48  CCA  436];  Ken- 
nedy V.  Heacham,  18  Fed,  312, 

Ala. — Donnell  v,  Jones,  17  Ala.  689, 
52  AmD  194.  Compare  Pollock  v. 
Gantt,  69  Ala.  373,  44  AmR  519. 

Ark.— Blass  v.  Lee,  66  Ark.  829,  18 
SW  186. 

Colo. — Crymble  v.  Hulvaney.  II 
Colo.  203,  40  P  499. 

Mo. — Callaway  MIn.,  eta.  Ox  v. 
Clarke,  32  Mo.  306. 

N.  C. — Pittsburg,  etc.,  R.  Oo.  V. 
Wakefield  Hardware  Co.,  143  N.  C  64, 
56  SE  422. 

Tex. — ^Kaufman  v.  Armatronc  74 
Tex.  66,  11  8W  1048  [dlst  Wilson  v. 
Manning.  (Civ.  A.)  36  SW  1079]; 
Miller  v.  Jannett,  63  Tex.  88. 

Wis. — ^Braunsdorf  v.  Pellner,  Tf 
Wis.  1.  46  NW  97.  See  also  HeShks 
V.  Van  Doren.  16  Wis,  819. 

See  also  Ca>ey  v.  Onnnlaon.  (fowa) 
17  NW  881  (where  the  court  dlatln- 
guished  between  profits  and  good  will, 
and  held  destruction  of  the  latter  a 
proper  element  of  damages);  Carpen- 
ter v.  Stevenson,  6  Bush  (Ky.)  889. 

But  compare  De  Goey  v.  Van  Wyk, 
97  Iowa  491,  66  NW  787. 

[a]  The  reason  of  the  ml*  Is  that 
such  a  loss  is  too  speculative  to  be  a 
proper  element  of  actual  damages. 
Crymble  v.  Mulvaney,  21  Colo.  291, 
40  P  499. 

[b]  Wliare  cars  are  wTOBcMOr  a^ 
taohedj  evidence  of  profits  which  the 
owner  might  have  made  during  the 
period  of  their  detention  from  hiring 
them  out,  as  was  Its  custom,  may  not 
be  shown,  as  this  would  be  qiecula- 
tive  damage&  and  the  true  measure 
of  damages  Is  the  Interest  on  their 
value,  increased  or  diminished,  as  tbe 
case  may  be,  by  the  dUCerenee  be- 
tween their  aeterloration  If  In  dally 
use,  and   their  deterioration  while 


Fot  latar  eaaea*  AavelepaiMtta  and  ahaages  In  the  law  see  cnmnlatlva  Aimotatfanis,  same  Utl^  nafe  and  not*  anmbw. 
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dictions  it  is  eonsidered  that  injury  to  the  credit 
of  defendant  in  attachment  is  a  natural  and  proxi- 
mate lesnlt  of  a  wrongful  attachment,  and  is  there- 
fore proper  to  be  considered  in  estimating  the  ac- 
tual dama^;^*  bat  other  courts  hold  the  view 
that  saeh  injury  is  too  remote  and  speculative  to 
be  considered  as  an  element  of  actual  damages."* 

Analogr  to  azemplAzy  damages.  A  number  of 
esses  have  treated  a  reeoveiy  for  injury  to  credit 
as  analogous  to  a  -reooTery  of  exemplary  damages,'^ 
holding  that  a  recovery  may  be  had  therefore  where 
the  suing  out  of  the  writ  was  malicious  and  with- 
ont  probable  cause,"'  but  not  otherwise.*' 

[i  1324]  (8)  Injniy  to  Feelings.  An  allowanoe 
may  be  made  for  an  injury  to  feelings  if  the  at- 
twuunent  was  sned  oat  maliciously  and  without 
probaUe  cause;'*  bat  in  the  absence  of  these  ele- 
ments there  can  be  no  recovery." 

[f  1326]  <9)  Injury  to  Baputathni.  Damages 
for  injuries  to  reputation  are  not  considered  actual 


damages,  and  henee  are  not  recoverable  unless  the 
attachment  was  malicious  as  well  as  wrongful.^" 

li  1326]  (10)  Loa  of  Time.  Where  a  debtor's 
stock  in  trade  is  wrongfully  attached,  he  may,  it 
seems,  recover  for  the  resulting  loss  of  time  in  his 
business;"  but  loss  of  time  incident  to  defending 
against  the  attachment  has  been  held  not  an  ele- 
ment of  damages." 

1327]  (11)  Necessary  Bastness  Bzpenses  for 
Porlod  daring  Which  Business  Interfered  With.  It 
has  been  held  that,  where  the  stodc  in  trade  of  a 
dru^ist  was  wrongfully  attuned,  the  rent  of  the 
building  in  which  the  business  was  carried  on,  for 
the  time  daring  which  the  goods  were  in  coatodyf 
for  which  the  druggist  was  liable,  was  recoverable 
from  the  attaching  creditor." 

[i  1328]  (12)  Injury  Resulting  from  Subseqnent 
Lmes.  Attachment  defendant  cannot  recover,  as 
an  item  of  actual  damage  for  wrongful  attachment, 
injuries  resulting  from  the  levy  of  attachments'^ 


wrongfully  tied  up,  provided  the  own- 
er was  not  able  to  avoid  all  Injury 
from  the  attachment  by  simply  giv- 
ing bond.  Flttsburff,  etc,  R.  Co.  v. 
Wakefield  Hardware  Co..  143  N.  a 
Gi,  55  SE  422. 

[c]  Profits  lost  afUr  stoolt  of 
roods  oonld  have  been  nipiUo«a.~- 
PlalntUE.  suing  one  who  wrongfully 
Hlied  his  stock  of  goods  under  an 
attachment,  cannot  recover  for  lost 
profits  for  any  time  after  that,  when, 
with  regard  to  all  the  circumstances, 
be  eould  reasonably  have  had  his 
stock  replenished,  Cunningham  v, 
Sngar.  9  N.  M.  105.  49  P  910. 

n.  Brewer  v.  Jacobs,  22  Fed.  217; 
Kennedy  v.  Meacham,  18  Fed.  312; 
Vandlver  v.  Waller,  143  Ala.  411.  39 

8  186:  Marx  v.  Lelnkauff.  93  Ala.  453, 

9  S  818;  Flournoy  v.  Lyon,  70  Ala. 
308:  Durr  v.  Jackson.  69  Ala.  203; 
Goldsmith  V.  Plcard,  27  Ala.  142; 
Donnell  V.  Jones,  13  Ala,  490.  48  AmD 
69;  Ueyer  v.  Fagan,  34  Nebr.  184,  51 
NW  753;  Doll  v.  Cooper,  9  Lea 
<Tenn.)  57«. 

[a]  X«V7  on  laad  not  ooluieoted 
with  httsiaess. — A  retail  merchant 
can  recover  for  Injury  to  his  credit, 
sustained  by  reason  of  a  wrongful 
attachment,  although  the  levy  was 
tipon  land  not  connected  with  his 
busioeas.  Oramllng-Spauldlng  Co.  v. 
Parker,  3  Ala.  A.  325,  67  S  54. 

80.  U.  S.— Maryland  Fidelity,  etc., 
Co.  V.  L.  Bucki.  etc.  Lumber  Co., 
189  U.  8.  135,  23  8Ct  682,  47  U  ed. 
744  Fair  109  Fed.  893,  48  CCA  486] 
(decided  under  Florida  statute). 

Colo. — Crymble  v.  Hnlvaney,  21 
Cola  S08,  40  P  499. 

Iowa. — ^Mitchell  v.  Barcourt,  62 
Iowa  849,  17  NW  581*  t,owensteln  v. 
Monroe,  66  Iowa  82.  7  NW  406;  Camp- 
bell T.  Chamberlain,  10  Iowa  337. 
But  compare  Thomas  v.  Isett,  1 
Greene  470  (where  it  was  held  that  in 
an  action  of  trespass  by  the  seising 
and  obtaining  of  plalntlfrs  goods  un- 
der an  attachment,  loss  of  credit  can- 
not be  proved,  unless  it  appears  to  be 
Intimately  connected  with  the  act 
complained  of,  and  unless  the  act 
appears  to  have  been  done  with  an 
aggravating  and  malicious  Intention 
to  Injure  tne  party  complaining). 

Md. — Sterling'  v.  Marine  Bank,  120 
Ud.  398.  401.  87  A  697.  AnnCael915A 
1219  and  note  [clt  Cyc], 

Philippine. — Tan  Tl  v.  Alvear.  26 
Philippine  566. 

Wash.— Seattle  Crockery  Co.  v. 
Hkley,  6  Wash.  302,  38  P  660,  36  Am 
8R  166. 

Wis. — Union  Nat.  Bank  v.  Cross, 
100  wis.  174.  75  NW  992. 

Bi.  mtdev  wlia*  einmnutaaess  ex- 
•ng>laxT  dunagss  aUowalOs  see  supra 
tl  1314,  1316. 

Sa.  Fettit  V.  Uercer.  8  B.  Mon. 
(Ky.)  Bl;  Ofltitt  v.  Edwards.  9  Rob. 
(li.)  90;  Grimes  v.  Bowerman,  98 


Mich.  258.  62  NW  751;  Lewis  V.  Tay- 
lor. (Tex.  Civ.  A.)  24  SW  92; 
Schwarts  v.  Burton.  1  Tex.  A,  Civ, 
Cas.  I  1216. 

[al  Olrtminstaiiioes  under  wliloh  no 
reoovery  allowed. — <1)  There  can  be 
no  recovery  after  defendant,  a  mer- 
chant, went  out  of  business  (Scott 
arocer  Co.  v.  Kelly.  14  Tex.  Civ.  A. 
136.  86  SW  140),  (8)  where  attach- 
ment defendant  was  Insolvent  at  the 
time  the  attachment  was  issued 
(Chafle  V.  Mackensle,  48  La.  Ann. 
1062,  10  8  869;  Roach  v,  Brannon,  67 
Mlsa  490),  (3)  or  where  the  financial 
embarrassment  of  attachment  de- 
fendant was  such  as  to  necessitate 
the  stoppinK  of  his  business,  unless 
he  could  obtain  relief  from  some 
source,  It  not  being  shown  that  there 
was  any  source  from  which  such  re- 
lief could  be  obtained  (MacFarland 
v.  Lehman,  38  La.  Ann.  361).  (4) 
So  also  injuries  to  credit  incidental 
to  the  suit  and  not  to  the  seizure 
cannot  be  allowed  (Cretin  v.  Levy.  37 
La.  Ann.  182),  (5)  and  where  the 
credit  of  the  debtor  has  been  les- 
sened rather  through  his  own  con- 
duct than  by  the  act  of  the  creditor 
in  wrongfully  attaching  the  prop- 
erty, no  grounds  for  damage  on  that 
account  exist  (New  Iberia  State  Bank 
V.  Martin.  52  La.  Ann.  1688,  88  8 
130). 

83.  V.  8. — ^L.  BuekL  etc.  Lumber 
Co.  V.  Maryland  Fidelity,  etc,  Co., 
109  Fed.  898,  48  CCA  436  [alf  189 
U.  a  1S6.'23  set  682,  47  L.  ed.  744]. 

Ark.— Holliday  v.  Cohen,  84  Ark. 
707. 

HI.— Obeme  v.  Churlord.  18  HI.  A. 

80. 

Ky. — Reldhar  v.  Berger,  8  B.  Mon. 
leO;  Pettit  V.  Mercer,  8  B.  Mon.  51, 

La. — Offutt  V.  Sdwards,  9  Rob.  90. 

Mo. — State  v.  Thomas,  19  Mo.  613, 
61  AmD  580. 

Tex. — Kaufman  v.  Armstrong.  74 
Tex.  65,  11  SW  1048;  Melvfn  v. 
Chancy.  8  Tex.  Civ.  A.  252,  28  SW 
241;  Landes  v.  Elchelberger.  2  Tex, 
A.  Civ.  Cas.  I  188;  Schwarts  v.  Bur- 
ton. 1  Tex.  A.  Civ.  Cas.  «  1216. 

Wis. — Chicago  Union  Nat.  Bank  v. 
Cross.  100  Wis.  174,  76  NW  998. 

See  Blder  v.  Kutner,  97  Cal.  490, 
32  P  563. 

84.  City  Nat.  Bank  v.  Jeffries.  78 
Ala.  183;  Floyd  v.  Hamilton,  88  Ala, 
286;  Pettit  v.  Mercer.  8  B.  Mon. 
(Ky.)  51;  Frtel  v,  Plumer.  69  N.  H. 
498,  43  A  618,  76  AmSR  190;  Trawick 
V.  Martin  Brown  Co.,  79  Tex.  460,  14 
SW  664.  Contra  Tlsdale  v.  Major, 
106  Iowa  1.  76  NW  663.  68  AmSR  263 
(holding  that  Injury  to  feelings,  re- 
sulting from  the  suing  out  of  an  at- 
tachment, does  not  constitute  an  ele- 
ment of  recovery,  notwithstanding 
the  attachment  may  have  been  ma- 
licious). 

SB.   Reldhar  v.  Berger,  8  B.  Mon. 


(Ky.)  160;  Pettit  v.  Mercer,  8  B.  Mon. 
(Ky.)  51;  Henderson  v.  Weidman,  88 
Nebr.  813,  130  NW  579;  McGUl  v. 
Fuller.  45  Wash.  615,  88  P  1038. 

[al  Xnjury  to  private  feellnra  of 
members  of  Htm. — The  damages 
which  a  mercantile  firm  composed  of 
three  Individuals  can  recover  in  an 
action  for  wrongfully  and  maliciously 
suing  out  an  attachment  must  be  for 
the  Injury  done  to  their  Joint  busi- 
ness, and  must  not  only  be  the  nat- 
ural and  proximate  legal  result  and 
consequence  of  the  wrongful  act,  but 
must  affect  the  Joint  business  or  trade 
of  the  partnership.  Injury  to  the 
private  feelings  of  the  individual 
partners  is  not  a  proper  subject  of 
Inquiry.  -Donnell  v.  Jones,  18  Ala. 
490,  48  AmD  69. 

86.  ni. — Obeme  v.  Gaylord,  18  IlL 
A.  SO. 

Iowa. — Campbell  v.  Chamberlain.  10 
Iowa  887. 
Ky.— Mitchell  v.  Mattlngly.  1  Uetc 

237 

Wash.— MeaiU  v.  Fuller.  46  Wash. 
616,  88  P  1038, 

Wis. — Chicago  Union  Nat.  Bank  v. 
Cross,  100  Wis.  174,  76  NW  992. 

[a]  The  Tennessee  oases,  on  the 
other  hand,  seem  to  hold  that  In- 
juries to  reputation  or  character  may 
be  recovered  for  In  the  absence  of 
malice  or  want  of  probable  cause, 
provided  the  attachment  is  wrongful. 
Doll  V.  Cooper.  9  Lea  576:  Powers- 
Taylor  Drug  C3o.  V.  Wafford,  (Ch.  A.) 
53  SW  243. 

[b]  namaarea  to  tbe  rvpntatlon  of 
goods,  caused  by  the  levy  of  an  at- 
tachment thereon,  are  too  vague  to 
he  capable  of  legitimate  proof. 
Obeme  v.  Gaylord.  18  111.  A,  80;  Alex- 
ander V.  Jacoby,  23  Oh.  St.  868. 

87.  Lord  v.  Wood,  120  Iowa  308, 
94  NW  842  (holding  that,"  where  a 
creditor  wrongfully  attaches  his 
debtor's  stock,  the  measure  of  the 
debtor's  damages  for  loss  of  time  la 
what  his  time  would  have  been  worth 
In  his  particular  business,  and  not 
his  reasonable  wages,  or  what  he 
would  have  been  able  to  eam  In  other 
employment).  But  compare  McGill  v. 
Fuller,  45  Wash.  615,  88  P  1038  (hold- 
ing that,  where  the  tools  of  trade 
of  plaintiff  were  attached,  the  meas- 
ure of  damages  was  the  value  of  the 
use  of  tbe  tools  during  the  period  of 
detention  and  not  what  plaintiff 
might  have  eamed  by  using  them  In 
his  trade). 

88.  Craddock  v.  Goodwin,  64  Tex. 
678;  Lang  v.  Fritz.  (Tex.  CMv.  A.)  88 
SW  283.  But  compare  Jones  v.  IA> 
mon,  92  Ga.  629.  IS  SB  423. 

Expenses  of  defendlasr  against  at- 
tasbment  see  S;  1331.  Iff34. 

89.  Lord  v.  Wood,  120  Iowa  308, 
94  NW  842. 

90.  Blnm  v.  Davis,  56  Tex.  488  (In 
reconvention). 
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or  executions  by  other  creditors  in  eonsequenoe 
of  the  attachment. 

[%  1329]  (IS)  Intenst  Although  it  has  been 
held  that  interest  on  damages  allowed  for  wrongfnl 
attachment  cannot  be  recovered,"  there  is  also 
considerable  authority  for  the  view  that  an 
allowance  of  interest  on  the  money  *^  or  the 
value  of  the  property**  wrongfully  detained  is 
proper. 

[%  1330]  (14)  Costa.  It  has  been  oonsidered  in 
several  oases  that  the  recovery  in  an  action  upon 


an  attachment  bond  may  include  costs  awarded  to  or 
incurred  by  defendant  in  attaohment."^ 

1331]  (16)  Expenses  of  Utigation— (a)  Gw- 
eral  Bipensas— M.  IMending  against  Attachnuni 

While  the  decisions  are  not  entirely  uniform,  there 
is  a  very  decided  preponderance  of  authority  in 
support  of  the  view  that  one  against  whom  an  at- 
tachment has  been  wrongfully  sued  out  is  entiti^ 
to  recover,  as  a  part  of  hu  damages  for  the  wrong, 
the  expenses  which  he  inenrred  in  defending  against 
such  attachment."' 


91.  MarqueM  v.  Sonthelmer,  69 
Miss.  480. 

93.  Preston  v.  Slocomb,  1  La.  Ann. 
382;  Addlflon  T.  Suj«tte,  SO  S.  C.  6S, 
38  SB  229. 

[a]  jntcrMt  on  t»1im  of  propcrtr 
kapt  for  Ml*. — In  an  action  for  the 
wrongful  suing  out  of  an  attachment 
against  property  used  only  for  the 
purpose  of  sale,  the  owner  is  not  en- 
titled to  recover  as  damages  Interest 
on  the  value  of  such  property  from 
the  time  of  selsure  without  a  show- 
ing of  any  loss  merely  from  the  fail- 
ure to  have  the  property  on  hand. 
EHiIlerton  Lumber  Co.  T.  Spencer,  81 
Xowa  64d.  46  NW  1068. 

93.  Jacobus  v.  Monongahela  Nat. 
Bank.  36  Fed.  895;  Green  Fruit  Co. 
v.  Pate.  99  Oa.  <0,  24  SB  455:  Cincin- 
nati Fourth  Nat.  Bank  v.  Uayer.  96 
Oa.  728,  24  8  453;  State  v.  HcHale, 
18  Mo.  A.  478. 

[a]  ItttMTMt  at  the  l^al  rat*  for 
the  period  during  which  money  has 
been  withheld  from  its  lawful  owner 
by  reason  of  the  attachment  Is  proper 
to  be  allowed  a*  damage*  In  an  action 
on  the  bond.  Strong  v.  Hasterlik,  146 
111.  A.  846. 

[b]  Int*r*Bt  aotasUr  lost— Where 
defendant  in  attachment  was  a  bank- 
ing corporation  and  the  property  at- 
tached consisted  of  funds  on  deposit 
with  another  bank,  and  there  was 
evidence  showing  that  if  defendant 
had  not  been  restrained  by  the  attach- 
ment It  might  have  secured  a  higher 
rate  of  Interest  by  using  the  funds 
in  Its  own  business,  defendant  was 
entitled  to  recover  as  damages  in  an 
action  on  the  bond  the  Interest  which 
was  thereby  lost.  Northampton  Nat. 
Bank  v.  Wylie,  52  Hun  146,  4  NTS 
907.  16  NTCIvProc  826  [afC  128  N.  T. 
663  mem,  S6  NB  750  mem]. 

94.  Abernathy  v.  Meyer-Bridge* 
Coffee,  etc.,  Co.,  108  SW  S42,  31  KyL 
807;  SUte  V.  Seavey,  137  Mo.  A.  1, 
119  SW  17;  Pittsburg,  etc..  R.  Co.  v. 
Wakefleld  Hardware  Co.,  14S  N.  C.  64. 
65  SB  422;  XaufTman  v.  Babcock,  67 
Tex.  241,  2  SW  878  (holdlna  that  the 
owner  of  goods  seised  under  an  at- 
tachment wrongfully  sued  out  1*  en- 
titled to  eight  per  cent  Interest  on 
the  value  of  the  goods  during  the 
time  they  are  In  the  hands  of  the 
sheriff,  as  actual  damages);  Prultt  v. 
English.  (Tex.  Civ.  A.)  173  SW  1172; 
Fisher  V.  Scherer.  (Tex.  Civ,  A.)  169 
SW  1133:  Ralney  v.  Kemp,  54  Tex. 
Civ.  A.  486,  118  SW  630;  Lawson  v. 
Goodwin,  87  Tex.  Civ.  A.  484,  84  SW 
279.  See  also  Marchand  v.  Tork,  10 
KyL  777.    And  see  supra  t  1317. 

[a]  BvMi  thongh  not  a*inand*d  In 
the  petition,  interest  may,  under 
Rev.  St.  [18891  S  865,  be  allowed  In 
an  action  on  the  bond.  State  v.  Gold 
Spring  DlstilllnBT  Co..  72  Mo.  A.  573. 

[b]  Attaolmwnt  of  nalty, — Inas- 
much as  an  attachment  of  realty  does 
not  deprive  the  owner  of  the  use  or 
•njoyment  of  the  property,  except 
that  he  may  not  be  able  to  sell  it  un- 
til the  attachment  Is  released,  the 
rule  that  Interest  on  tha  value  of 
personalty  wrongfully  attached  may 
be  allowed  as  damages  doe*  not  ap- 
ply to  a  wrongful  attachment  of 
realty,  as  the  compensatory  damages 
allowed  should  not  exceed  actual 
damages  which  are  the  natural  result 
of  the  wrongful  act.  and  the  interest 
would  not  furnish  a  safe  basis  for 


iiscertatnnieiit  of  mkIi  damages  TU- 
\on  V.  J.  Gates  Laud  Co.,  140  Wis. 
W'.  121  NW  3:(1. 

95.  Ahcrniithy  v.  Meyer-Brtdge* 
rolTec.  etc..  Co.,  103  SW  242,  81  I^^L 
^07:  Hn>wTi  v.  Tiririck.  14  S.  D.  249, 
sr,  NW  iKT,.  Sfi  ,\,iisfl  764  (holding 
tlint  llie  word  "cost;;"  In  Comp,  L.  | 
■ioao,  providing  fur  an  undertaking 
in  attachment,  conditioned,  "If  the 
defendant  recover  Judgment  .  .  .  the 

glalntitt  will  pay  all  coats  that  may 
e  awarded  to  the  defendant,  and 
all  damages  which  he  may  sustain  by 
reason  of  the  attachment,"  la  not 
Quallfled  by  the  words  "by  reason  of 
the  attachment").  See  also  Cleve- 
land V.  Tufts,  69  Tex.  580,  7  8W  72; 
Ammon  v.  Thompson,  34  Tex.  237 
(holding  that,  where  an  attachment 
was  levied  on  exempt  property,  which 
was  released  on  a  delivery  bond,  and 
defendant  reconvened  ana  secured  a 
verdict  for  nominal  damage*,  he  was 
entitled  to  Judgment  for  the  entire 
amount  of  costs). 

[a]  Costs  of  nppssi, — (1)  Where  a 
bond  given  to  procure  an  attachment 
Is  conditioned  that  if  the  obligee  falls 
to  recover  Judgment  the  obligors  will 
pay  damages  and  costs  which  the 
obligee  may  sustain  by  reason  of  the 
attachment,  and  the  obligee  obtains 
Judgment,  which  is  reversed  on  ap- 
peal, the  obligee  is  entitled  to  recover 
as  a  part  of  his  damage  the  costs  in- 
curred by  him  In  the  appellate  court. 
Bennett  v.  Brown,  31  Barb.  158  (aff 
20  N.  Y.  99].  (2)  The  costs  of  ap- 
peal are  covered  by  an  attachment 
bond,  providing  that  if  defendant 
should  recover  Judgment  In  the  ac- 
tion, or  If  the  attachment  should  be 
vacated,  the  obligors  were  to  •aa.j  all 
costs  that  might  be  awarded  defend- 
ant and  all  damages  which  he  might 
sustain  by  reason  of  the  attachment. 
Palmer  v.  SUrbuck,  19  NTS  466. 

[b]  Oosts  of  vnsaoesssfal  motios 
to  Tseats^tTpon  Judgment  for  the 
attachment  defendant  In  the  main 
action,  sureties  on  an  attachment 
bond  are  liable  for  the  oo*ts  of  an 
un8acce**ful  motion  to  vacate  th* 
attachment,  where  such  motion  was 
not  denied  on  the  merits.  Tyng  v. 
American  Surety  Co.,  69  App.  Dlv. 
137,  74  NTS  50fE  [aft  174  N.  T.  166, 
66  NE  6681. 

[cl  A  party's  •xv«ns*s  in  attsnd- 
Ing  oonrt  from  another  state  are  not 
recoverable  as  costs,  under  a  counter- 
claim for  wrongful  attachment. 
Hickman  v.  Hunter,  159  Iowa  201, 
140  NW  425. 

[d]  Oosts  awardsd  on  vmoatlon  of 
the  attachment  may  be  recovered  In 
an  action  on  the  bond.  Hartmann  v. 
BurtiS,  6B  App.  Dlv.  481,  72  NTS  914. 

te]  Bow*T*v,  on  a  counterclaim 
for  wrongful  attachment,  the  trial 
court  could  not  render  Judgment 
against  plaintitt  for  an  amount  ex- 
pended by  defendants  In  attending 
court  from  another  state,  on  the 
theory  that  such  amount  constituted 
taxable  oosts.  Hickman  v.  Hunter, 
169  Iowa  201,  140  NW  425. 

9e.  U.  S. — Kennedy  v.  Meacham, 
18  Fed.  312.  Contra  Jacobus  v.  Mo- 
nongahela Nat.  Bank,  3S  Fed.  395. 

Ala. — Hlggln*  v.  Mansfield,  62  Ala. 
267.  But  compare  Flournoy  v.  Lyon, 
70  Ala.  308. 

Ark. — Boatwrlght  V.  Stewart.  S7 
Ark.  614. 


Oal. — McCarthy  Co.  v.  Booths  I 

Cal.  A.  170.  83  P  175. 

Ill.-^Damron  v.  Sweetser,  16  IlL  A. 
389. 

^^Ind. — Trentnian  v.  Wiley,   86  Ind. 

iowa. — Tullls  v.  HcClary,  128  Iowa 
493,  104  NW  606;  Rlnjnn  Stove  Co.  v. 
Bower*.  109  Iowa  176.  80  NW  111; 
Campbell  v.  Chamberialn,  10  Iowa 
387. 

Kan. — Parish  v.  Van  Arsdale-Oe- 
borne  Brokerage  Co..  92  Kan.  286,  110 
P  835;  Tyler  v.  SaETord,  31  Kan.  60S, 
3  P  333 

Ky.— Blakely  v.  Bogard,  143  Ky. 
377,  136  SW  616;  Johnson  v.  Farmer^ 
Bank,  4  Bush  283:  Trapnall  v.  Mc- 
Afee, 3  Mete.  34,  77  AmP  16S.  See 
also  U-  S.  Fidetltr,  etc.,  Co.  v.  Howea 
109  SW  343,  M  KyL  111. 

La. — Southern  Grocer  Co.  v.  Ad- 
ams, 112  La.  66,  66  S  226:  Byrne  v. 
Gardner,  88  La.  Ann.  6;  Brandon  v. 
Allen,  28  La.  Ann.  60. 

Minn. — Greaves  v.  Newport,  41 
Minn.  240.  42  NW  1059. 

Mo. — ^Hayden  v.  Sample.  10  Mo. 
215;  State  v.  Tount,  186  Mo.  A.  268, 
172  SW  431;  Talbott  v.  Great  West- 
ern Plaster  Co.,  151  Mo.  A.  638,  13S 
SW  15;  State  v.  Larable,  25  Mo.  A. 
208;  State  v.  Shobe,  23  Mo.  A.  474. 
See  also  State  v.  Seavey.  137  Mo.  A 
1.  119  SW  17:  State  v.  O'Neill,  4  Mo. 
A.  221.  But  compare  Haeussler  v. 
Laclede  Bank,  23  Mo.  A.  282  (where 
it  Is  held  that  the  expenses  of  an 
attachment  suit  are  not  recover- 
able unless  the  case  presents  ele- 
ments of  fraud,  malice,  or  oppres- 
sion). 

N.  T. — Tyng  v.  American  Surety 
Co.,  174  N.  T.  166,  66  NE  668  [aff  69 
App.  Div.  137,  74  NTS  6021;  Lee  v. 
Homer.  87  Hun  CI4  [afC  109  N.  T. 
630  mem,  16  NB  696  meml. 

Or.— Drake  v.  Sworts,  14  Or.  118, 
33  P  663. 

Tenn,— Littleton  V.  Frank,  S  Lea 
300. 

Wash.— Hllf rich  v.  Meyer,  11  Wash. 
186.  39  P  456. 

Wla— Stanley  v.  Carey,  89  Wla 
410,  62  NW  188;  Mssfake  v.  Van 
Doren,  16  Wis.  919. 

See  Sterling  Ctty  Gold,  etc.,  Mln, 
etc,  Co,  V.  Cock,  2  Colo.  24. 

But  compare  Smith  v.  American 
Bonding  Co.,  160  N.  C.  574,  76  SB 
481  (holding  that  damages  cannot  be 
allowed  for  railroad  fare,  berth  and 
board,  and  time  paid  by  one  on  a 
trip  to  attend  to  the  release  of  wrong- 
fully attached  property). 

Contra  Smith  v.  American  Bonding 
Co.,  160  N.  C.  571.  76  SB  481;  Cna- 
dock  V.  Goodwin,  54  Tex.  578. 

[a]  ExiMna**  alIow*d. — (1)  A 
reasonable  amount  may  be  recovered 
for  traveling  expenses  (Kennedy  v. 
Meacham,  18  Fed.  312;  Higglns  v. 
Mansfield,  62  Ala.  267 ;  Damron  v, 
Sweetser,  16  HI.  A.  339;  Hayden  v. 
Sample,  10  Mo.  216;  State  v.  Shobk 
23  Mo,  A.  474.  See  also  Tyler  v. 
Safford.  31  Kan.  608.  3  P  338.  Allter, 
where  defendant  rode  on  pass.  State 
V.  Allen.  144  Mo.  A.  234,  1X8  SW 
809),  (2)  and  hotel  bills  (Damron  v. 
Sweetser,  supra). 

[b]  lilmlts  of  allowaaos  see  Has- 
*etia  Sav.  Bank  v.  Garslde,  161  Iowa 
168,  180  NW  918  (Infra  t  1334). 

[c]  »rtsr*st  oa  snoli  sxpease* 
from  the  time  when  1h«y  were  lo- 
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1332]  bb.  Defending  Prindpftl  ActloiL  Ex- 
penses ineuTred  in  relation  to  the  defense  of  the 
main  action  in  which  the  attaehment  was  sued 
out  are  not,  as  a  rule,  recoverable." 

[$  1333]  cc.  Proceeding  to  Secorer  Dsmid|pa. 
Expenses  incurred  by  the  trial  of  a  eounterclaim 
on  an  attachment  bond  for  damages  for  the  wrongs 
fill  saing  ont  of  an  attaehment  are  not  recoverable."* 

[4  1334]    (b)    Conns^  Feeft— aa.  Defeadlng 

Trentman 


eurred  may  be  allowed. 
V.  Wiley,  SB  Ind.  83. 

[d]  WlMM  tlM  propartr  attaolisd 
Ui  mt  b«loiv  to  MfMldMit,  he  can- 
not on  recovery  of  a  Judgment  on  the 
Issue  of  Indebtedness  recover  on  the 
attachment  bond  the  ezpensee  In- 
curred In  defending  the  action.  Tebo 
T.  Betancourt.  78  Hiss.  8<8,  19  S  833, 
65  AmSR  67S. 

le]  Thm  mmpmMa  of  xtgataOag 
■■■■■■■lam  of  the  property  Is  a  proper 
Item  of  damages.  Jones  v.  lAtnon, 
92  Ga.  E29,  18  SB  423. 

{f  ]  Tains  of  ssnfUiaa.  To  author- 
ise the  allowance  of  an  amount  ex- 
pended by  defendant  In  procuring  the 
release  of  writs  of  attachment  upon 
the  property,  the  price  of  which  Is 
sued  for,  It  must  be  shown  by  proof, 
not  only  that  the  servlcea  were  rea- 
sonably necessary  In  securing  the  re- 
lease of  the  attachment,  but  also  the 
reasonable  value  of  such  services. 
Waltham  Piano  Co.  v.  EYeeman,  159 
Iowa  567,  141  NW  403. 

[g]  Itonay  paid  for  procuring  m 
iMad  for  the  release  of  attached 
property  may  be  allowed  as  damages. 
Smith  V.  American  Bonding  Co.,  160 
N.  C.  574.  76  SE  481. 

97.  Ala. — White  v.  Wyley.  17  Ala, 
167. 

AlaBka.—E!lwelt  v.  Seattle  Scandi- 
navian Fish  Co..  2  Alaska  617.  _ 
in.— Damron  t.  Sweetser.  16  HI.  A. 

!39. 

B^. — Johnson  v.  Farmers'  Bank,  4 
Bush  283:  Trapnall  McAfse,  3  Mete. 
34,  77  AmD  162. 

Mo.— Central  Coffee,  etc.,  Co.  v. 
Welbom.  1S3  Mo.  A.  «47,  134  SW  2; 
State  V.  Irftrable,  25  Ho.  A.  20S. 

Wash.— Hllfrich  V.  Meyer,  11  Waah. 
181,  S»  P  48B:  Seattle  Crockery  Co. 
T.  ilaley,  6  Wash.  302,  33  P  660,  36 
AmSR  186. 

Contra  Greaves  v,  Newport,  41 
Minn.  240,  42  NW  1059:  Drake  v. 
Sworta,  24  Or.  198.  83  P  563;  Brown 
T.  TIdrIck,  14  S.  D.  249,  85  NW  186. 

[a]  Trial  uscessary  to  vaokts  at- 
tMUwnt. — Where  the  trial  of  an  ac- 
tion la  rendered  necessary  to  vacate 
an  atUchment,  the  expenses  of  the 
trial  are  recoverable  of  the  sureties 
on  the  undertaking.  Tyng  v.  Ameri- 
can Surety  Co.,  67  App.  Div.  137.  74 
NTS  502;  Flxell  v.  Tallman,  116  NTS 
839.  See  also  Lee  v.  Homer,  87  Hun 
134  [afr  109  N.  Y.  630  mem,  IS  NE 
896  mem]. 

M.  Qoodbar  v.  Iilndsley,  51  Ark, 
880.  11  SW  577,  14  AmSR  64.  See 
also  Cottrell  v.  Russell,  21  Mo.  A.  1 
(holding.  In  an  action  of  trespass  to 
personal  property,  that  In  the  ab- 
sence of  aggravation,  for  which  pu- 
nitive damages  are  allomble.  no  al- 
lowance can  be  made  beyond  the  tax- 
able costs  for  the  expenses  of  A  lltU 

atlon  to  procure  redress  for  the 
iary  by  trespass), 
99.   U.  8. — Jacobus  v.  Honongahela 
Nat  Bank,  SS  Fed.  396  (decided  under 
Famisylvanla  statute), 

Ark.-^Patton  T.  Garrett,  37  Ark. 
«5. 

Cel.- Heath  v.  Lent,  1  Cal.  410. 
Pa. — Com,  v.  Meyer,  170  Pa.  380,  82 
A  1044. 

Philippine. — Tan  Tl  Alwar,  26 
t^lllpplne  666. 

8.  C— Chill ico the  First  Nat.  Bank 
V.  McSwaIn,  93  8.  C.  30,  75  SE  1106, 
AnnCasl914I>  809  and  note. 

Tenn. — Stringfleld  v.  Hlrsch.  94 
Tenn.  425,  29  SW  609.  45  AmSR  733: 
LltUeton  v.  Frank,  2  Lea  800. 


Tex— La*a  v.  Obert,  46  Tex.  639; 
ChlsenbaU  ■Htnes,  (Civ,  A.)  100  SW 
362.  See  also  Strauss  v.  Dundon, 
(Civ.  A.)  27  SW  503;  Tarborough  v. 
Weaver.  6  Tex.  Civ.  A.  215,  26  SW 
468. 

[a]  ssMKm  for  nla.^'^t  Is  not 

sound  public  policy  to  place  a  pen- 
alty on  the  right  to  litigate;  that  the 
defeated  party  must  pay  the  fees  of 
counsel  for  his  sncoessful  omionent 
In  any  case,  and.  •spoelally,  slnOe  It 
throws  wide  the  doors  of  temptation 
for  the  opposing  party,  and  his  coun- 
sel, to  swell  the  fees  to  undue  pro- 
portions, and.  In  oases  of  attachment 
and  injunction,  to  apportion  them  ar- 
bitrarily between  the  fees  pertaining 

?iroperly  to  the  attaehment  and  In- 
unction and  that  relating  to  the 
merits  of  the  case."  Stringfleld  v, 
Hlrsch,  94  Tenn.  425.  438,  29  SW  609, 
46  AmSR  733. 

[b]  IMssolutloa  of  attaolunent  or 
defense  of  mala  aoUoiL.—'Attorney'a 
fees  Incurred  In  the  defense  of  an 
attachment  suit,  or  In  procuring  a 
dissolution  of  the  attachment,  are 
not  the  natural  and  direct  conse- 
quences of  the  suit,  and  hence  are 
not  recoverable  in  an  action  for  dam- 
ages.   Patton  V.  Garrett,  37  Ark.  606. 

1.  U.  S. — L.  Bucki,  etc.,  Lumber 
Co.  V.  Maryland  Fidelity,  etc.,  Co., 
109  Fed.  393,  48  CCA  436  [aft  189  U. 
S.  135,  23  set  682,  47  L.  ed.  744] 
(construing  Florida  statute). 

Ala. — Schuessler  v.  StUI,  169  Ala. 
239,  53  S  831;  Vandlver  v.  Waller, 
143  Ala.  411,  89  S  136;  Dothard  v. 
Sheid,  69  Ala.  136;  Higglns  v.  Mans- 
field, 62  Ala.  267. 

Ga.— Oakes  v.  Smith.  121  Qa.  317. 
48  SE  942;  W.  P.  Green  Fruit  Co,  V. 
Pate,  99  Ga.  60,  24  SS  4Bfi:  Cincin- 
nati Fourth  Nat.  Bank  v.  Uayer.  96 
Ga.  728.  24  SB  463. 

III. — t>amron  t.  Sweetser,  16  111.  A. 
339. 

Ind. — ^Wilson  V.  Root,  48  Ind.  486. 

Iowa. — Massena  Sav.  Bank  v.  Gar- 
side,  161  Iowa  168,  130  NW  918; 
Union  Mill  Co.  v.  Premier,  100  Iowa 
540,  69  NW  876;  Union  Mercantile 
Co.  V.  Chandler,  90  Iowa  650,  57  NW 
695;  Lyman  v.  Lauderbaugh,  76  Iowa 
481,  39  NW  812;  Whitney  v.  Browne- 
well,  71  Iowa  261,  82  NW  285;  Welter 
V.  Hawes,  49  Iowa  46. 

Kan. — Parish  v.  Van  Arsdale-Os- 
borne  Brokerage  Co.,  92  Kan.  286.  140 
P  88B;  Gregory  Grocery  Co.  V.  Beaton, 
10  Kan.  A.  256.  63  P  733. 

Ky. — Blakely  v.  Bogard.  148  Ky. 
877,  136  SW  616;  U.  S.  Fidelity,  etc., 
Co.  V.  Howes,  109  SW  343,  38  KyL 
131;  Tripp  v.  Hymer,  99  SW  830,  30 
KyL  624;  McClure  v.  Renaker,  61  SW 
317,  21  KyL  360;  Wilson  v.  Smith, 
38  SW  870,  18  KyL  927;  Trapnall  v. 
McAfee,  3  Meto.  84,  77  AmD  152  and 
note;  Uarchand  v.  Tork,  10  KyL  777; 
Knox  V.  Shannon,  2  KyL  612,  11  Ky. 
Op.  4S2.  But  compare  Worthlngton 
Morris.  98  Ky.  S4,  82  BW  289,  17 
KtL  624, 

Xa.-^Mlt4Aell  T.  Murphy,  131  La. 
1040,  60  S  677:  Wall  v.  Hardwood 
Mfg.  Co.,  127  La.  969,  54  S  800;  New 
Iberia  Bank  v.  Martin,  62  La.  Ann. 
1628,  28  S  130;  McDanlel  v.  Gardner, 
34  La.  Ann.  341 ;  Byrne  v.  Gardner,  33 
La.  Ann.  6;  Brandon  v.  Allen.  28  La. 
Ann.  60;  Dickinson  v.  Maynard,  20 
La.  Ann.  66,  96  AmD  379;  Phelps  v. 
CoggeshalL  13  La.  Ann.  440;  Llttle- 
john  V.  Wilcox,  2  Xia.  Ann.  620;  Offutt 
V.  Edwards,  9  Rob.  90;  Levy  v.  Wal- 
lace. Mann.  Unrep.  Cas.  184. 


agunst  Attachment.  While  it  is  held  in  a  few 
jurisdictions  that  a  defendant  in  attachment  can- 
not be  allowed  any  eoonsel  fees  whatever  as  part 
of  his  damages  for  the  wrongful  suing  out  of  an 
attachment  against  him,*'  the  more  generally  pre- 
vailing view  is  that  one  against  whom  an  attach- 
ment has  been  wrongfully  sued  out  is  entitled  to 
recover  reasonable  connBel  fees  incurred  or  eiq»ended 
in  defending  against  such  attaehment.^ 

Mich.— 4wlft  V.  Plessner.  39  Mich. 

178. 

Minn. — Frost  v.  Jordan,  37  Minn. 
644,  36  NW  713. 

Mias. — Bonds  v.  Garvey,  87  Miss. 
836.  39  8  492;  Buckley  v.  Van  Diver, 
70  Hiss.  <22,  12  S  905;  MarQuese  V, 
Sonthelmer.  69  Miss.  430. 

Mo. — State  v.  Beldsmeler,  66  Mo. 
226;  State  v.   Thomas,  19  Mo.  613. 

61  AmD  680:  State  v.  Tount,  186  Mo. 
A.  25S.  17S  SW  431;  Talbott  v.  Great 
Western  Plaster  Co.,  161  Mo.  A,  638. 
lit  SW  16:  state  v.  Allen.  144  Mo. 
A.  234,  128  SW  809;  State  v.  Allen. 
124  Ho.  A.  466,  103  SW  1090;  State  v. 
Gage,  62  Mo.  A.  464;  Fry  v.  Estes, 

62  Mo.  A.  1;  State  v.  McKeon,  36  Mo. 
A.  667;  State  v.  Shobe,  23  Mo.  A.  474. 
See  also  State  v.  Seavey,  137  Mo.  A. 
1,  119  SW  17.  But  compare  Haeus- 
sler  V.  Laclede  Bank,  23  Mo.  A.  382 
(action  Independent  of  bond). 

Mont. — Plymouth  Gold  MIn.  Co.  v. 


U.  S.  Fidelity,  etc,  Co.,  36  Mont.  28» 
88  P  666,  10  AnnCas  951  and  note. 

Nebr.— -Raymond  v.  Green,  12  Nebr. 
215,  10  NW  709,  41  AmR  763. 

N.  M.— Terr.  v.  RlndBCott,  4  N,  H. 
863,  20  P  180. 

N.  T. — Tyng  v.  American  Surety 
Co..  174  N.  T.  166,  66  NE  668  [aff  69 
App.  Dlv.  187,  74  NTS  602];  NorthruD 
V.  Garrett,  l7  Hun  497;  Epstein  v.  U. 
8.  Fidelity,  etc,  Co.,  29  Miac.  296,  60 
NTS  627  [rev  28  MIsc  440,  68  NTS 
1135];  Marks  v.  Massachusetts  Bond- 
ing, etc.  Co.,  117  NTS  1019.  Com- 
pare Northampton  Nat.  Bank  v, 
Wylle,  62  Hun  146,  4  NTS  907,  16 
NTCIvProo  326  [alt  123  N.  T.  663 
mem,  26  NB  760  mem]. 

Oh. — Alexander  v.  Jacoby.  23  Oh. 
8t  368. 

Old.— Bash  v.  Howald.  27  Okl.  462. 
112  P  1126. 

Wis. — St,  Louis  Clay  Products  Co, 
V.  Christopher.  162  Wis.  603,  140  NW 
361. 

[a]  ZUmstrfttlon. — Under  an  at- 
tachment bond  conditioned  to  prose- 
cute the  attachment  to  effect,  and  to 
pay  defendant  such  damages  as  he 
may  sustain  from  a  wrongful  or  vex- 
atious suing  out  of  the  attachment, 
the  attachment  defendant  may.  If  the 
attachment  is  wrongfully  or  ma- 
liciously sued  out,  recover  counsel 
fees  which  were  necessitated  by  the 
wrongful  Bulng  out  of  the  attach- 
ment, such  as  fees  paid  for  services 
rendered  In  preparing  and  filing  an 
exemption  declaration  and  In  defend- 
ing a  contest  of  the  declaration  by 
the  attachment  plaintiff.  Vandlver  v. 
Waller.  148  Ala.  411,  39  S  136. 

[b]  On  trial  of  idea  la  abatemeiit. 
—Where  by  statute  damages  may  be 
allowed  to  defendant  In  attachment, 
when  he  is  sucoesaful  on  the  trial  of 
a  plea  In  abatement  to  the  attach- 
ment, defendant  is  entitled  to  an  al- 
lowance for  reasonablo  counsel  tees, 
aa  he  woOld  l>e  in  an  action  on  the 
bond.  Sets  v.  Belden,  48  Iowa  461; 
Dunlap  V.  Fox,  (Hiss.)  2  8  169; 
Marquexej^  Sonthelmer,  69  Miss.  430. 
See  also  Fleming  v.  Bailey,  44  Hiss. 
132.  But  compare  State  v.  Allen,  144 
Mo.  A.  234,  128  SW  809. 

[c]  SerTioea  in  trial  oowt  and  on 
appeal.  As  part  of  the  damages  for 
wrongful  attachment  there  may  be 
recovered  the  reasonable  amount  paid 
attorneys  by  defendants  In  attach- 
ment for  services  in  the  trial  court 
and  on  appeal  in  connection  with  the 
attachment  proper.  State  v.  Parsons, 
109  Mo.  A.  432,  84  SW  1019. 
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The  actaal  rendition  of  services  by  the  attorney 
in  defending  against  the  attachment  is  of  course 
necessary  in  order  to  warrant  a  recovery  for  coun- 
sel fees.^ 

Where  servicea  were  not  rendered  until  after 
judgmmt  in  the  attachment  suit  there  can  be  no 

recovery  therefor.' 

Kecassity  for  actaal  payment.  The  right  of  de^ 
fendant  in  attachment  to  recover  attorney's  fees 
is  the  same  whether  such  fees  have  been  actually 
paid  or  a  mere  liability  therefor  incurred,*  but 


either  actual  payment  or  a  definite  liability  to  pa; 
must  be  shown  in  order  to  warrant  a  recovery.' 

1335]  bb.  Def«idia«  Principal  Action.  As  a 
general  rule  any  allowance  for  attorney's  fees  in 
coiuiection  with  a  wrongful  attachment  must  be 
limited  to  fees  for  services  in  connection  with  the 
attachment  itself,  and  no  allowance  can  be  made 
for  fees  for  services  in  defending  the  principal 
action,'  in  the  absence  of  a  stipulation  therefor 
in  the  bond  sued  on^  or  a  statutory  provision  for 
such  an  allowance;^  and  this  has  been  held  to  be 


[d]  Umiti  of  »UowMLo«^<l)  On« 

seeking  damaRea  for  wrongful  at- 
tachment Is  not  entitled  to  compen- 
sation for  every  time  he  chooses  to 
consult  an  attorney,  but,  to  warrant 
such  compensation,  the  conference 
must  b©  reaBonably  necessary  to  pro- 
cure a  release  of  the  property  or  pre- 
pare for  a  defense,  and  the  same  1b 
true  of  loss  of  time  In  attending 
court.  Masaena  Sav.  Bank  v.  Gar- 
side.  ISl  Iowa  168,  180  NW  918 
(holding  that  where  one  seeking  dam- 
ages for  wrongful  attachment  em- 
ployed attorneys  at  different  county 
seats,  and  claimed  compensation  for 
time  and  expense  Incurred  In  visiting 
one  Arm  of  attorneys  three  and  the 
other  Ave  times  and  attending  court 
eight  days,  and  there  was  no  evi- 
dence of  the  necessity  of  such  em- 
ployment or  expenditures,  an  assess- 
ment of  eight  hundred  dollars  there- 
for in  the  verdict  was  unwarranted 
and  excessive).  (2)  Under  the  stat- 
ute declaring  that  In  an  action  on  an 
attachment  bond  plaintiff  therein 
may  recover.  If  the  attachment  was 
wrongful,  the  actual  damages  sus- 
tained and  reasonable  attorney's  fees 
fixed  by  the  court,  and,  if  the  attach- 
ment Is  malicious,  exemplary  dam- 
ages, the  attorney's  fees  need  not  be 
reasonable  In  reference  to  the  actual 
damages  sustained,  but  may  be  re- 
ferred to  the  exemplary  damages  In 
addition.  International  Harvester 
Co.  v.  Iowa  Hardware  Co.,  146  Iowa 
172,  122  NW  951,  29  LRANS  272.  (3> 
Attorneys'  '  fees  can  be  allowed  for 
one  Arm  of  attorneys  only,  unless  the 
necessities  of  the  case  require  more 
than  one.  Roach  v.  Brannon,  57  Mies. 
490.  (4)  The  attorney's  fees  author- 
ised by  Code  i  S887,  providing  that, 
in  an  action  on  an  attachment  bond, 
plalntitt  may  recover.  If  the  attach- 
ment was  wrongfully  Issued,  the  ac- 
tual damages  sustained  and  reason- 
able attorney's  fees,  are  limited  to 
those  earned  for  services  rendered  in 
the  trial  of  the  attachment  suit  prior 
to  the  rendition  of  final  judgment, 
and  do  not  Include  fees  for  services 
on  appeal.  Kilmer  v,  Oallaher,  120 
Iowa  B75.  95  NW  180. 

[e]  Where  two  sttatihineiits  are 
levied  snooesslTsly  It  Is  not  proper  In 
an  action  on  the  second  attachment 
bond  to  allow  as  damages  the  entire 
amount  paid  two  attorneys  to  defend 
both  attachment  suits.  Carse  v.  Bax- 
ter, 108  Ky.  127,  66  SW  898,  21  KyL 
1593. 

[f]  Proonrlng  siSntiasae  of  dis- 
aolutlotu — Where,  on  defendant's  plea 
in  abatement  to  a  writ  of  attachment 
being  sustained,  plaintiff  In  attach- 
ment obtained  an  appeal  to  the  court 
of  appeals,  but  neglected  to  prosecute 
the  appeal,  whereupon  defendant  In 
attachment  produced  a  copy  of  the 
Judgment  and  secured  Its  affirmance 
by  the  appellate  court,  attorney's  fees 
necessarily  Incurred  In  obtaining  the 
order  of  affirmance  were  recoverable 
in  an  action  on  the  attachment  bond. 
State  V.  Allen,  144  Mo.  A.  234,  128 
8W  809. 

[g]  OfrmuBStaiieee  vader  wUoli 
allow snoe  moperly  refused.— Where, 
in  an  action  In  which  an  .attachment 
waa  Issued,  defendant  obtained  Judg- 
ment against  plaintiff  on  the  attach- 
ment bond  which  defendant  lost 
through   the  action  of  one  of  his 


attorneys,  and  without  any  fraud  or 
collusion  on  plalntlfTs  part,  the  re- 
fusal of  the  trial  court,  on  retrial  of 
the  case  after  reversal  on  appeal,  to 
allow  an  attorney's  fee,  as  part  of 
the  damages  on  the  attachment  bond, 
as  authorized  by  Code  i  3887,  for 
their  services  on  the  first  trial,  was 
not  an  Improper  exercise  of  the  trial 
court's  discretion,  Kilmer  v.  Oalla- 
her, 120  Iowa  675,  96  NW  180. 

[h]  Am  aedinM*  for  the  feMWflt  of 
oredltom  cannot  recover  counsel  fees 
and  the  expenses  of  his  motion  to 
vacate  the  attachment  levy  against 
the  assignor,  since  he  could  have  re- 
covered for  the  conversion  without 
movinr  to  vacate  the  attachment, 
and  his  recovery  is  limited  to  ex- 
penses necessarUy  Incurred.  Ram- 
baut  v.  Irving  Nat.  Bank,  42  App.  Div. 
143.  68  KYS  1066. 

[1]  bujk  of  vrobahle  eanse. — ^The 
suing  out  of  the  writ  must  have  been 
without  probable  cause  as  well  as 
wrongful  in  order  to  warrant  an  al- 
lowance for  attorney's  fees  in  defend- 
ing against  the  attachment.  Dickin- 
son v.  Athey,  96  Iowa  363,  66  NW 
328;  Nockles  v.  Eggspleler,  5S  Iowa 
730,  6  NW  67;  Plumb  v.  Woodmansee, 
34  Iowa  116. 

S.  Schuessler  Still,  169  Ala. 
239,  63  S  831. 

[a]  Where  no  defrase  was  made 

(1)  there  can  be  no  recovery  for 
counsel  fees  (Trammell  v.  Ramage, 
97  Ala.  666,  11  S  916:  Northampton 
Nat  Bank  v.  Wylle,  62  Hun  146,  4 
NTS  907,  16  NTCivProc  S26  [aff  123 
N.  T.  663  mem,  26  NE  760  mem]>, 

(2)  although  services  were  rendered 
by  filing  cross  interrogatories  to 
plaintiff's  witnesses,  requiring  proof 
of  the  debt  (Baldwin  v.  Walker,  94 
Ala.  614,  10  S  391). 

[b]  Bettaement  pending  motloa  to 
vmoat**— Where,  after  a  motion  by 
defendant  In  attachment  to  vacate 
on  new  facts,  and  pending  the  hear- 
ing, the  claim  In  suit  was  settled  by 
payment  in  full,  and  the  motion 
granted  on  consent,  defendant  was 
not  entitled,  under  the  attachment 
bond,  to  costs  for  counsel  fees  In  the 
proceedings  to  vacate.  Braunstein  v, 
American  Bonding  Trust  Co.,  S4  NTS 
982. 

[c]  Where  no  property  was  levied 

upon  either  under  an  attachment  or 
garnishment,    and     the  attachment 

{ilaintiff  dismissed  the  case  before 
Bsues  were  made  under  the  attach- 
ment, or  Interrogatories  filed  under 
the  garnishment,  recovery  may  not 
be  had  in  an  action  on  the  attach- 
ment bond  for  fees  to  be  paid  an  at- 
torney to  defend  the  attachment  suit, 
since  no  property  was  disturbed  by 
that  suit,  and  the  employment  of 
counsel  to  defend  It  was  unnecessary. 
State  V.  Blnney,  127  Mo.  A.  710,  106 
SW  1114. 

[dl  Wliare  no  oonnasl  was  sm* 
ployed  there  can  be  no  recovery  for 
counsel  fees.  Dothard  v.  Sheld,  69 
Ala.  13S. 

8.  Trammell  v.  Ramage,  97  Ala. 
666,  11  S  916;  Kilmer  v.  Oallaher,  120 
Iowa  676,  96  NW  180   (services  on 

appeal ) . 

4.    Ala.— HIgglnB  v.  Mansfield,  62 

Ala.  267. 

Mont. — Plymouth  Gold  Mln.  Co,  v, 
U.  S.  Fidelity,  etc..  Co.,  86  Mont.  23, 
29,  88  P  666,  10  AnnCas  961  (elt  Cyc]. 


Nebr. — -Raymond  v.  Green,  12  Nebr. 
216.  10  NW  709,  41  AmR  763. 

N.  T.— Epstein  v.  U.  S.  Fidelity, 
etc.,  Co.,  29  Misc.  295,  60  NTS  5i7 
[rev  28  Misc.  440,  68  NTS  1136]. 

Okl. — Bash  V.  Howald,  27  Okl.  4et 
112  P  1126. 

5.  Schuessler  v.  Still,  169  Ala.  2I>, 
68  S  831;  McGill  v.  Fuller,  46  Wash. 
616,  88  P  1038.  But  compare  Plj- 
mouth  Gold  Min.  Co.  v.  U.  S.  Fidelity, 
etc..  Co.,  36  UonL  23,  88  P  S6S,  10 
AnnCas  961. 

a.  U.  a.— L.  Buckl,  etc..  Lumber 
Co.  V.  Maryland  Fidelity,  etc..  Co., 
109  Fed.  393,  48  CCA  436  [afC  189  C. 
S.  136.  23  set  682,  47  L.  ad.  744] 
(oonstrulng  Florida  statute). 

Fla. — Oonxalea  v.  De  Punlak  Ha- 
vana Tobacco  Co.,  41  Fla.  471,  26  3 
1012. 

HI. — Dararon  v.  Sweetser,  16  111.  A 
339. 

Iowa. — ^Ames  v.  Chirurg,  162  Iowa 
278,  132  NW  427,  38  LRANS  120: 
Porter  v.  Knight,  63  Iowa  365,  19 
NW  282;  Sadler  v.  Bean,  38  Iowa  684. 

Ky. — Miller  v.  Baker.  79  SW  1S7, 
26  KyL  1868;  Vannatta  v.  Vannatta. 

66  SW  686,  21  KyL  1464:  McClure  v. 
Renaker.  61.  SW  317,  21  KyL  >64: 
Wilson  V.  Smith,  38  SW  870,  18  BbrL 
927;  Trapnall  v.  McAfee,  S  lEeters4. 
77  AmD  152. 

La. — Adam  v.  Gomlla,  37  La.  Ann. 
479;  Cretin  v.  Levy,  37  La.  Ann.  182j 
McDaniel  v.  Gardner,  34  La.  Ann. 
341;  Nicaragua  Accessory  Transit  Co. 
V.  McCerren,  13  La.  Ann.  214. 

Minn. — Frost  v.  Jordan,  87  Minn. 
644,  36  NW  713. 

Mo. — State  v.  Fargo,  161  Mo.  S80, 
62  SW  199  [overr  State  v.  Coombs, 

67  Mo.  A.  199;  SUte  v.  aNelU,  4  Ma 
A.  221];  SUte  v.  Parsons,  109  Ho.  A. 
482,  84  SW  1019;  SUte  v.  Heckart,  62 
Mo.  A.  427;  Vry  V.  Estes,  62  Ma  A.  1; 
State  V.  McHale.  16  Mo.  A.  478. 

N.  Y. — Tyng  V.  American  Surety  Co., 
42  App.  Div.  l40.  S2  NTS  843;  North- 
ampton Nat.  Bank  v.  Wylie,  62  Hun 
146,  4  NTS  907.  16  NTCivK-oc  326  [afl 
123  N.  T.  663  mem,  26  NB  750  mem]. 

Oh. — Alexander  v.  Jacoby,  23  Oh. 
St.  368. 

See  McOUl  v.  Puller,  46  Waidi.  61S. 
88  P  1038. 

But  compare  Oakes  v.  Smith,  1X1 
Oa.  317,  48  SB  942;  Terr.  Rlnte- 
cofC,  4  N.  M.  868,  20  P  180. 

[a]  "Wher*  the  attaohmsat  Is  >ot 
oontroverteO,  but  fails  because  the 
principal  suit  falls,  counsel  fees  can- 
not he  recovered.  Vannatta  v.  Van- 
natta, 66  SW  686,  21  KyL  1464. 

[b]  Where  defendant  la  atteeh- 
ment  glTee  bond  and  dlssolTse  the 
attachment  and  wins  his  case  on  the 
merits,  he  Is  entitled  to  recover  on 
the  bond  the  attorney's  fees  paid  in- 
the  defense  on  the  merits.  State  v. 
Coombs.  £7  Mo.  A.  199. 

[c]  UBBltatlon  of  nla^Tbe  role 
is  that  If  plaintiff  has  paid,  or  con- 
tracted to  pay.  a  specffled  sum  he 
can  recover  as  much  thereof  as  would 
be  a  reasonable  compensation  to  his 
attorney  for  defending  the  attadi- 
ment,  and  not  the  original  suit,  lim- 
iting this  to  compensation  to  (MlT 
one  attorney.  Hardin  v.  Lltsey,  8 
Ky.  Op.  381. 

T.  Gonzales  V.  De  Punlak  Havana 
Tobacco  Co.,  41  Fla.  471,  26  S  1012. 

a,  Gonzales  v.  De  Funiak  Havana 
Tobacco  Co.,  41  Fla.  471.  26  8  1012. 


For  latsv  oasss,  AsvaSopmsnts  and  duuVM  In  the  law  see  cumulative  Annotations,  same  tltlYVkS*       Bdt«  luunlMr. 
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trae,  even  though  jnrisdietion  was  obtained  solely 
by  attaching  the  property  of  a  nonresident  who 
sabseqnently  appeared  and  defended  the  action.' 
Saeh  fees,  however,  have  been  allowed  where  both 
the  main  action  and  the  attachment  proceeding  have 
been  defeated;*"  where  the  entire  defense  to  the 
attachment  action  merely  tended  to  show  the  wrong- 
fai  issae  of  the  attachment  or  where  a  trial  of 
the  main  action  was  necessary  in  order  to  dispose 
of  the  attachment." 

1336]  CO.  Proceeding  to  Becorer  Dunagee. 
Counsel  fees  incurred  in  connection  with  an  action 
on  an  attachment  bond  are  not  recovarable  in  saeh 
aetion,"  unless  the  statute  anthozizeB  sneh  recov- 
ery.^* 

[S  1337]  e.  HattoTB  in  Uitlgation.  It  is  matter 
in  mitigation  of  damages  that  there  has  been  a  re- 
turn and  acceptance  of  the  property  seized  under 
the  attachment/^  or  that  attachment  plaintiffs  had 
offered  to  return  it;^*  that  attachment  defendant 
had  recovered  back  the  property  for  less  than  its 
valae;^*  that  after  seiznre  the  attaching  creditor 
bought  the  property  at  a  sale  under  foreclosure 
of  a  Uen  placed  thereon  by  attachment  defendant 
in  favor  of  another  creditor that  part  of  the 
property  attached  belonged  to  third  persons;"  that 
defendant  in  attachment  had  r^Ievied  the  property^ 
sold  it,  and  with  the  proceeds  paid  the  dM)t  to 
enforee  which  the  attachment  was  sued  ont;'°  or 
that  the  party  suing  out  the  attachment  was  se- 
curity on  a  bond  of  attachment  defendant,  and  that 
the  latter  at  the  time  the  writ  was  sued  ont  was 
about  to  remove  his  property  £tom  the  state.**  So 
any  sum  paid  by  plaintiff,  in  an  attachment  suit,  for 


costs  and  damages  awarded  agunst  him  operates  to 
reduce  the  liability  specified  in  the  undertaking 
given  by  the  sureties.''  But  the  damages  cannot 
be  reduced  by  showing  that  at  the  time  of  the  seie- 
ure  the  debtor  contemplated  selling  his  goods  in 
bulk  at  a  sacrifice;"  that  attachment  defendant 
was  insolvent;'*  that  an  execution  waa  levied  imme- 
diately after  the  disehai^  of  the  attachment;'"  or 
that  plaintiff  in  attachment  had  a  cause  of  action, 
where  the  petition  in  the  action  in  which  the  at- 
tachment was  issued  was  dismissed  on  the  ground 
that  there  was  no  cause  of  action."  VOiere  an 
attachment  is  dismissed  because  the  affidavit  there- 
for is  defective,  the  fact  that  grounds  for  an  at- 
tachment exist  will  not  go  in  mitigatimi  of  dam- 
ages if  the  damages  sought  are  merely  eompen- 
satoiy,"  nor  can  it  be  shown  in  mitigation  of  actual 
damages  that  there  was  probable  eanse  fa:  suing 
ont  the  attachment." 

[(  1338]  f.  Amount  of  Allowance— (1)  In  0«n* 
eraL  The  amount  of  actual  damages  to  be  recov- 
ered for  a  wrongful  attachment  is  of  course  the  sum 
of  those  items  which  are  proper  to  be  allowed  under 
the  facts  of  the  partieulu  ease  and  the  law  of  the 
jurisdiction." 

With  respect  to  ozemplary  o^  pnnltiTe  duugM, 
it  has  been  said  that  these  should  be  in  propor- 
tion to  the  actual  damage  sustained,"*  which  does 
not,  however,  mean  that  one  should  be  either  in 
exact  or  approximate  ratio  to  the  other,  but  matAy 
that  the  imposition  of  heavy  exemplai^  damages, 
when  the  actual  damage  is  small,  is  a  cireomstuice 
which  aids  in  determining  whether  passion  instead 
of  reason  influenced  the  verdiot.'^ 


a.  OoimJes  V.  De  Punlak  Havana 
Tobacco  Co.,  41  Fla.  471.  26  8  1012: 
ProBt  V.  Jordan,  37  Mlno.  B44.  36 
NW  713.  Contra.  Flxel  v.  Tallman, 
IK  NTS  «39. 

lOw  Bins  Oee  T.  Ar  Jim,  7  Fed. 
811,  7  Sawy.  117;  WUson  v.  Root.  48 
Ind.  489:  Uorria  v.  Prh^  2  Blackf. 
(Ind.)  4S?. 

IX.  Union  MIU  Co.  v.  Prensler.  100 
Iowa  540.  89  NW  876;  Whitney  v. 
Brownewell.  71  Iowa  2B1,  32  NW  285. 

la.  Tynff  v.  American  Surety  Co., 
<»  App.  Dlv.  137,  74  NTS  S02  [aff 
1T4  N.  T.  166.  ««  NB  668]:  Tyng  v. 
American  Sqrety  Co.,  48  App.  Dlv. 
t40,  62  mrs  843  (BO  holdinc  where 
the  bond  was  conditioned  for  the 
Myroent  of  "all  damases  which  de- 
nndant  xomj  rastaln  by  reason  of  the 
iald  attachment");  Balfnsky  v.  Oross, 
72  MlBC.  7.  128  NTS  1062. 

ia]  Motion  to  vacat*  attaobaiiMt. 
n  order  to  recover,  in  an  action 
on  an  attachment  bond,  the  expenses 
of  the  trial  of  the  attachment  action, 
defendant  In  attachment  must  show 
that  he  applied  to  vacate  the  attach- 
ment: but,  if  it  appears  that  motion 
to  vacate  would  nave  been  futile, 
failure  to  make  It  la  excusable.  Ba- 
llnsky  v.  Gross.  72  Hlsc.  7,  128  NTS 
1062. 

fbl  xr  a  vtM  la  alkatemsat  la  de- 
eUM  In  favor  of  plaintiff,  thereby 
rendering  a  trial  on  the  merits 
necessary  to  obtain  a  dissolution  of 
the  attachment,  attorney's  fees  are 
recoverable  by  defendant  on  a  final 

adgment  In  his  favor.  State  v.  Mc- 
Ue,  16  Ho.  A.  478. 
13.  Copeland  v.  Cunnlnaham,  68 
Ala.  394  [overr  Burton  v.  Smith,  49 
Ala.  293]:  Verse  v.  nillllps,  37  Iowa 
428;  Offntt  V.  Edwards,.*  Rob.  (La.) 
90;  Roach  v.  Brannon,  67  Misc. 
490. 

1^  See  Peters  v.  Snavely-Ashton, 
li«  Iowa  147.  120  NW  1048.  122  NW 
S2«  <holdlnc  that  Code  [1897]  }  3887, 
aatliorlstiia>  la  an  action  on  an  at- 
taebmwit  fiond  for  a  wrongful  attaeh- 

!•  C  Jv-SB] 


ment,  a  recovery  of  actual  damages 
sustained,  and  reasonable  attorney's 
fees  to  be  fixed  by  the  court,  when 
construed  In  connection  with  fiS  3880. 
3886,  3888,  relating  to  attachment,  and 
providing  for  an  attachment  bond 
conditioned  on  plalntlll  paying  all  the 
damages  which  defendant  may  sus- 
tain by  reason  of  a  wrongful  attach- 
ment, etc,  does  not  refer  to  attor- 
ney's fees  for  securing  a  release  of 
the  attachment,  which  are  a  part  of 
the  damages  sustained,  but  refsrs  to 
attorney's  fees  for  prosecuting  the 
action  on  the  bond). 

15.  McFadden  v.  Whitney.  61  N. 
J.  L.  391.  13  A  62;  Kerr  v.  Mount,  28 
N.  T.  669;  Lyon  v.  Tates.  52  Barb. 
(N.  T.)  237:  Hanmer  v.  Wllsey,  17 
Wend.  jtN.  T.)  91. 

le.  BillingBley  v.  Hewett,  (Tex. 
Civ.  A.)  39  SW  9B3. 

17.  Scott  v.  Childers,  24  Tex.  Civ. 
A.  349,  60  SW  776.  „ 

18.  Kqyer  v.  Whlt^  8  Tex.  Clv.  A. 
381,  26  SW  46. 

18.  Wleland  v.  Obeme,  20  IIL  A. 
118. 

90.  Painter  v.  Munn,  117  Ala.  322, 
836,  28  S  82.  67  AmSR  170. 

"The  replevy  and  sale  of  the  prop- 
erty in  such  case  is  not  the  neces- 
sary result  of  the  suing  out  of  the 
attachment,  but  Is  the  voluntary  act 
of  the  defendant,  done  for  his  own 
convenience  and  benefit  to  prevent 
the  injury  which  would  result  from  a 
failure  to  replevy."  Painter  v.  Hunn, 
supra. 

81.  Forrest  v.  Collier,  SO  Ala.  176, 
66  Amr>  190. 

sa.  Baere  v.  Armstrong,  26  Hun 
(N.  T.)  19,  62  HowPr  616. 

88.  Estea  v.  Chesney,  64  Ark.  468, 
16  SW  267. 

M.  Kaufman  v.  Armstrong,  74 
Tex.  65.  11  SW  1048. 

as.  UUler  V.  Baker,  79  SW  187, 
26  KyL  1868  (holding  that  the  right 
to  recover  on  the  attachment  bond 
accrues  on  the  attachment  being  dis- 
charged as  wrongful). 


8B.  Adam  Roth  Grocery  Co.  V. 
Hopkins,  29  SW  293,  16  KyL  678. 

97.  Lobensteln  v,  Bymson.  91 
Tenn.  606.  18  SW  260. 

88.  Schofield  V.  Terr.,  9  M.  M.  5S8, 
66  P  306. 

ae.   Waldo  V.  Pelly,  1  Hawaii  SS. 

Elements  or  items  of  damages  sea 
supra  Sg  1316-1336. 

[a]  Thn%  where.  In  a  suit  on  an 
attachment  bond,  plaintiff  falls  to 
show  that  defendant  In  obtaining  the 
attachment  acted  with  malice  and 
without  probable  cause,  but  where 
the  attachment  was  dissolved  solely 
on  the  weight  of  the  evidence,  the 
measure  of  damages  that  may  M  re- 
covered is  the  damages  to  Us  prop- 
erty by  reason  of  the  seisure  or  such 
actual  damage  as  was  the  result  of 
the  selsure.  Jackson  v.  Oraves,  8 
Ky.  Op.  380. 

[b]  Saanagsa  sastslaed  la  revre- 
seatatfve  oi^aoltr, — ^Where  an  attach- 
ment bond  Is  conditioned  upon  the 
payment  of  damages  to  defendant  In 
her  individual  capacity,  the  liability 
under  it  cannot  be  extended  to  cover 
damages  sustained  in  a  representative 
capacity.  Peters  v.  Snavely-Ashton, 
144  Iowa  147,  120  NW  1048,  122  NW 
836. 

[c]  amonnt  of  propertr  soUL— 

Persons  who  wrongfully  attach  an 
entire  car  load  of  oats  are  liable  for 
the  entire  value  and  not  merely  for 
the  quantity  of  oats  actually  sold 
under  the  attachment.  Buckeye  Nat. 
Bank  V.  Huff,  114  Va.  l,  76  SE  769. 

80.  WUlls  V.  McNeill,  67  Tex.  466; 
Hood  V.  Cronklte,  29  U.  C.  Q.  B.  98. 

[a]  Award  of  exemplary  dfjnagea 
held  aot  exoesslTe^Welsh  v.  Baleen, 
167  Iowa  647,  138  NW  502. 

31.  Ahrens  v.  Fenton,  138  Iowa 
669,  115  NW  233:  Tynberg  v.  Cohen, 
78  Tex.  409,  13  SW  816. 

[a]  Damages  luM  eaowal^a.  Gl> 
Where  the  Jury  allowed  thirty-seven 
dollars  as  actual  damages,  and  eight 
hundred  dollars  as  exemplary  dam- 
ages,  for  a  wrongful  attachment; 
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ATTACHMENT— ATTAINDER 


[§§  1339-1341 


[$  1339]  (2)  Umitetiai  to  Amonst  Olaimed  in 
FlmdiDg,  The  damages  reaoverable  by  an  attach- 
meat  defendant  for  a  wrongful  attachment  cannot 
of  course  exceed  the  amount  which  he  has  elaimed 
therefor  in  his  pleading.'' 

'  [§  1340]  (3)  Limitation  to  Penalty  of  Bond. 
It  would  seem  very  dear,  on  principle,  that  the  lia- 
bility on  an  attachment  bond  cannot  exceed  the 
penal  sum  named  therein,  and  the  courts  have  sev- 
end  times  asserted  that  such  is  the  role;"  but  there 
are  nevertheless  other  decisions  in  whieh  it  has 
been  denied  that  the  liability  on  the  bond  is  so 
limited.'* 

1341]  (4)  Set-Offs.  In  an  action  on  an  at- 
tachment bond  defendants  may  set  off  a  judgment 


recovered  in  the  action  in  which  the  attaehment 
issued  against  the  damages  sustained  by  the  wrong- 
ful attachment}^'  and  it  has  also  been  held  that, 
where  attached  property  has  been  sold,  and  the  pro- 
ceeds applied  on  a  judgment,  the  amount  so  applied 
should  be  deducted  from  the  damages  reeoveraUfl 
by  defendant  on  a  dissolution  of  the  attaehment  on 
appeal.'*  But  were  defendant  in  attachment 
reconvenes  for  damages,  attachment  plaintiff  can- 
not set  up  as  an  offset  against  such  claim  tiiat, 
when  the  property  was  sold  under  the  levy,  he 
bought  it  m  and  settled  mortgages  on  it  which 
were  in  existence  before  the  attachment,  and 
ask  to  be  subrogated  to  the  rights  of  the  mortga- 
gees." 


ATTACK.*  To  fall  upon  with  force;  to  as- 
sault, as  with  force  of  arms;  to  assault;'  to  im- 
peach.' 


ATTAIXn>EB.*  At  common  law  the  stain  or  cor- 
ruption of  the  blood  of  a  criminal  capitally  eon- 
deinned;"  the  extinction  of  civil  and  political  ri^^ts 


even  though  the  grounds  for  attach- 
ment allegred  were  not.  In  fact,  true, 
and  plaintlfT  had  no  reasonable  cause 
to  believe  them  true,  the  allowance 
of  exemplary  damasks  was  so  ex- 
cessive as  to  show  passion  and  preju- 
dice vitiating  the  verdict.  Ahrens  v. 
Fenton,  138  Iowa  Bf9,  IIB  NW  233. 
(2)  In  an  action  to  recover  damages 
for  unlawful  attachment  of  house- 
hold Koods,  where  the  evidence 
showed  that  the  snoods  were  attached 
after  plaintiff  had  left  the  town 
In  which  they  were  situated,  and  that 
the  goods  were  held  for  about  five  or 
six  weeks,  when  they  were  released, 
a  Judgment  for  eight  hundred  and 
eight  dollars  and  twelve  cents  was 
erroneous,  the  costs  and  expenses 
which  seemed  to  be  the  proper  ele- 
ments of  damage  sustained  by  the 
plaintiff  amounting  to  about  one  hun- 
dred dollars.  Henderson  v.  Weld- 
man,  88  Nebr.  S13,  130  NW  579.  (3) 
In  an  action  for  wrongful  attachment, 
where  It  appeared  that  defendant  had 
levied  on  and  sold  a  horse  of  plain- 
tiff valued  at  one  hundred  dollars,  it 
was  held  that  an  allowance  of  Ave 
hundred  dollars  for  loss  of  reputation 
and  humiliation  from  the  levy  of  the 
attachment  was  excessive,  Jensen 
V.  Hallam,  51  Nebr.  492.  70  NW 
1121. 

[b]    SsmagM  h^d  not  •zoMslv*,— 

(1)  Where  the  attachment  proceeding 
was  unwarranted  and  resorted  to 
more  as  a  means  of  oppression  or  ex- 
tortion than  to  preserve  legal  rights, 
a  verdict  of  two  hundred  dollars  as 
exemplary  damages  is  not  excessive, 
although  the  actual  damages  are  as- 
sessed at  only  sixty  dollars.  Byford 
v.  GIrton,  90  Iowa  6<1,  67  NW  588. 

(2)  An  allowance  of  five  hundred  dol- 
lars exemplary  damages,  where  the 
actual  damages  allowed  were  ninety 
dollars,  is  not  so  disproportionate  as 
to  authorize  the  setting  aside  of  the 
verdict.  Harkleroad  v.  Leonard.  2$ 
Tex.  Civ.  A.  133,  67  SW  127.  <3>  A 
verdict  for  thirty-five  dollars  for  the 
value  of  a  bale  of  cotton  wrongfully 
attached,  and  for  fifty  dollars  for 
exemplary  damages.  Is  not  excessive. 
Lister  V.  Campbell,  (Tex.  Civ.  A.) 
46  SW  876. 

33.  Handel  T.  Kramer,  1  Tex.  A. 
Civ,  Cas.  9  826. 

[a]  On  a  oonaterolalm  on  an  at- 
taolunrat  bond  for  wrongful  attach- 
ment the  recovery  cannot  exceed  the 
amount  claimed,  although  the  evi- 
dence shows,  or  tends  to  show,  that  a 
larger  amount  of  damage  was  sus- 
tained. Charles  City  Plow,  etc.,  Co.  v. 
Jones,  71  Iowa  234,  32  NW  280. 

[b]  Wben  defendant  In  attMfli- 
mm%  Vlsada  In  rsoonnntlon  for  dam- 
ages caused  by  the  wrongful  attach- 
ment, be  cannot  recover  a  greater 
amount  than  Is  claimed  In  h»  plea. 


Handel  v.  Kramer,  1  Tex.  A.  Civ.  Cas. 
8  826. 

[c]  Tho  amount  reoorenible  hy 
plalntUt  against  him  original  deMor 

was  limited  by  the  ad  damnum  of 
the  original  writ  which  was  not  cut 
down  by  the  amount  named  in  a 
special  precept  for  a  sapplemantary 
attachment.  Jennings  v.  Wall,  217 
Mass.  278,  104  NE  738. 

[dl  Dsmand  for  interest. — Under 
a  statute  providing  that.  In  a  suit  on 
a  penal  bond,  the  Judgment  shall  be 
rendered  for  the  sum  really  due  with 
interest  and  costs,  it  is  not  necessary 
to  authorize  the  allowance  of  interest 
In  an  action  on  an  attachment  bond, 
although  It  should  be  demanded  In 
the  petition.  State  v.  Gold  Spring 
DlsttlUng  Co.,  72  Mo.  A.  S7S. 

33.  City  Nat.  Bank  v.  Jeffries,  73 
Ala.  183;  Jaksich  v.  Gulstl,  36  Nev. 
104.  134  P  4&2j  Renhert  v.  Elliott,  11 
Lea  (Tenn.)  285;  Doll  v.  Cooper,  9 
Lea  (Tenn.)  576. 

34.  Marchand  v.  York,  10  KyL  777. 

[a]  Tb*  reason  advanced  by  the 
Kentuckv  court  for  this  rule  Is  that 
the  clerk  Is  merely  directed  to  re- 
quire security  to  such  extent  as  Is 
presumably  sufUclent.  Marchand  v, 
York,  10  KyL  777. 

[b]  Damages  fox  wrongfnl  levy. — 
Sureties  on  an  attachment  bond  are 
liable  to  the  claimant  of  the  property 
for  the  total  amount  of  the  injury 
sustained  by  reason  of  a,  wrongful 
levy  of  the  sheriff,  and  are  not  Dm- 
Ited  In  their  liability  to  the  amount 
specified  in  the  bond.  Cassanl  v. 
Dunn,  44  App.  Dlv.  248,  60  NTS  766. 

as.  Weir  v.  Dustln,  32  111.  A.  S88: 
Gerson  v.  Hanson,  34  Kan.  590,  9  P 
230  i  State  v.  U.  S.  Fidelity,  etc.,  Co., 
186  Mo.  A.  160,  116  SW  1081:  Pruitt 
V.  Sngllsh,  <Tex.  Ctv.  A.)  ITS  8W 
1172. 

[a]  Olalm  An*  fnm  obUgeee  In 
favor  of  prlnoipala  may  be  set  off, 
notwithstanding  the  fact  that  the 
damages  are  unliquidated.  Field  v. 
Maxwell,  44  Nebr.  900,  68  NW  62: 
Raymond  v.  Green.  12  Nebr.  216,  10 
NW  709,  41  AmR  763.  See  also  Wal- 
ler V.  Deranleau,  4  Nebr.  ( Unoff.  > 
497,  94  NW  1038.  Contra  State  v. 
Eldrldge,  65  Mo.  684. 

[b]  JTadgment  against  relator  and 
anothw.^Under  Rev.  St.  (1S99)  89 
377.  4487,  4491,  relating  to  set-offs 
and  counterclaims,  a  Judgment  In 
favor  of  an  attachment  plaintiff  on 
the  cause  of  action  counted  on  In  the 
attachment  suit  may  be  set  off 
against  the  damages  recovered  by  at- 
tachment defendant  for  the  improper 
attachment,  although  such  Judgment 
Is  against  the  relator  and  another, 
who  was  not  a  party  In  the  attach- 
ment   proceeding,    since  Judgment 


his  two  Judgment  debtors.  State  v. 
Hudson.  86  Mo.  A.  601. 

[c]  If  the  attaohed  m-oimly  was 
exempt,  in  an  action  to  recover  dam- 
ages for  the  wrongful  attachment, 
the  attaching  creditor  cannot  set  off 
his  debt  against  the  damages  reeor- 
ered.  Wilson  v.  Manning,  <Tex-  Ctr, 
A.)  36  SW  1079.  But  compare  Aber- 
nathy  v.  Meyer-Bridges  Coffee,  etc- 
Co..  103  SW  342,  21  Kyi*  807. 

se.  Scanlan  v.  GuUlnsr,  CS  Ark. 
S40,  39  SW  718. 

'IT.  Smith  V.  Morgan.  (Tex.  dr. 
A.)  6<  SW  960  (so  holding  upon  the 
ground  that  the  mortgages,  althougli 
assigned,  could  not  be  set  off  agataist 
a  claim  for  tort). 

1.  See  Assault  and  Battery  6  C  J. 
p  608;  Homicide  j21  Cyc  646]. 

a.     Webster   D,    [quot  Phlpps 
State.  84  Tex.  Cr.  660.  56S,  SI  SW 
397], 

[a]  The  word  does  not  lna»as  as 
ImmsdlAt*  preparation  for  am  at- 
tack. Phlpps  v.  State,  24  Tex.  Or. 
560.  56B.  31  SW  397. 

f  b]  More  tban  UtrMtenlnf  gMtsH; 
— In  Johnson  v.  State,  68  Tex.  Cr, 
60,  66.  138  SW  1021,  the  court  said: 
'The  evidence  Is  that  whep  defend- 
ant instructed  deceased  to  'get  out 
of  there.'  deceased  stepped  In  the  res- 
taurant part  of  the  building  and  re- 
plied, 'Tou  son  of  a  bitch,  I  will  make 
you  get  out,'  and  threw*  his  hand  to 
his  hip  pocket.  This  In  law  may  be 
an  attack,  hut  as  ordinarily  under- 
stood the  word  'attack'  means  more 
than  a  threatening  gesture." 

3.  Com.  V.  Welsh.  Ill  l6r.  fi3«,  634, 
63  SW  984.  See  Impeadn  [21  Cyc 
18871. 

[a1  "luipsatjb"  synTrrTinTiWi  Th* 
word  "Impeach,"  as  used  In  a  stat- 
ute providing  that  It  Is  for  the  jury 
to  determine  the  credit  to  be  given 
to  a  witness^  testimony  where  he  Is 
impeached  for  general  bad  character. 
Is  not  used  In  the  strict  sense,  but 
as  synonymous  with  "attack."  Smith 
V.  State.  109  Ga.  479.  482.  35  SB  69. 

4.  See  Bills  of  Attainder  [S  C^ye 
706]:  Constitutional  Law.  [8  Cyv 
1036]:  Criminal  Law  [12  Cyc  70]. 

0.  Jacob  L.  D.  [quot  dls.  op.  of  Ma- 
son, J.,  In  Green  v,  Shumway,  S9  N.  Y. 
418,  431];  Tomltns  L.  D.  [quot  Ex  p. 
Garland.  4  Wall.  (U.  S.)  SS3,  S87.  IS 
If.  ed.  366];  Cozens  v.  Lonff,  2  n.  J- 
L.  331,  340:  Matter  of  Garland.  SI 
HowPr  (N.  Y.)  241,  251.  _ 

[a]  Present  eslstenos^d)  This 
attaint  or  corruption  of  blood  cm- 
tinned  to  be  the  law  of  England  at 
the  time  our  constitution  was  formed, 
and  may  be  the  law  on  condemnation 
of  treason  to  this  day.  The  second 
section  of  the  constitution  declares 
that  congress  shall  have  power  to  de- 


plalntlff  has  a  right  to  receive  satis- 1  clare  the  punishment  of  treason,  bat 
faction  of  his  Judgment  from  one  of  that  no  attainder  of  treason  ihaU 


For  latsv  wae.  denHopnwBta  and  ohaafea  In  the  law  sea  cumulative  Annotatione,  same  title,  iiage  and  note  number. 
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and  capacities;'  that  extinction  of  civil  rights  and 
edacities  which  takes  place  wherever  a  person  who 
hu  committed  treason  or  felony  receives  sentence 
of  death  for  his  crime;'  a  mark  of  infamy  hy  means 
of  wbioh  the  offender  becomes  "attinctus''  or 
"blackened";*  the  consequence  of  a  judgment  in 
treason  or  felony,  and  that  whether  the  judgment 


be  of  death  on  conviction  or  of  an  outlawry  on  a 
quinto  exactus  returned." 

ATTAHIT.  a  writ  which  lay  to  inquire  whether 
a  jury  of  twelve  men  gave  a  false  verdict;^"  con- 
victed of  a  crime.'* 

ATTEUPT.*'  Aa  a  noun,  an  act;''  a  concomitant 
act;'*  an  ineffectual  act;'"  an  overt  act;'"  a  physical 


work  corruption  of  blood  or  for- 
feiture except  durlnff  the  life  of  the 
party  attainted.  Matter  of  Garland, 
ll  HowPr  (N.  T.)  Ul,  251.  (2) 
While  technical  attainder,  working  a 
corruptlm  of  the  blood,  does  not  ex- 
ist In  the  United  States,  yet  a 
sentence  of  dlsqualfflcatlon  to  hold  or 
enjor  any  offloe  of  honor,  profit,  or 
trust  which  Is  provided  by  the  con- 
stitution In  caae  of  conviction  by  Im- 
peachmeot  ia  within  the  primary 
deflnltlon  of  the  term.  State  v. 
RaltlttgO,  17  Nebr.  »t,  119,  65  XW 
774. 

ft.  Cooler  Const.  I>lm.  Cquot  Gray 
T.  McLendon,  1S4  Ga.  224.  262.  67  SE 
I6>]:  State  v.  BasttnKS,  17  Nebr.  »S, 
llf.  B5  NW  774. 

[a]  An  attalvt. — <1)  The  person 
BO  sentenced  is  called  attaint  or  an 
attainted  and  is  no  lonirer  of  any 
credit  or  reputation,  and  cannot  be  a 
witness  In  any  court.  Shepherd  v. 
Crimmett,  3  Ida.  403,  411.  31  P  793; 
Green  v.  Shumway,  39  N.  T.  418.  430. 
(2>  He  also  loses  all  power  to  re- 
ceive or  Klve  by  inheritance.  Matter 
of  Oarland.  32  HowPr  (N.  Y.)  241, 
161. 

[b]  »sos— Ity  of  jnaffm«at^"By 

attainder,  that  Is,  by  Judgment  given, 
hia  lands  and  tenements  are  for- 
feited and  his  blood  corrupted,  arid 
not  before."  Ex  p.  Brown,  88  Cat. 
176.  178,  8  P  829. 

7.  Burrlll  L.  D.  [quot  Shepherd  v. 
Grhnmett,  3  Ida.  403,  411,  31  P  793; 
dla  op.  of  Mason,  J.,  in  Green  v. 
Shumway.  89  N.  T.  418,  430]. 

[aV  ••OoBTietleii''  atoUnnUhsa. — 
(1)  Lord  Coke  distinguishes  thus: 
"Ilie  difference  between  a  man  at- 
tainted and  convicted  la,  that  a  man 
Is  said  to  be  convict  before  he  hath 
Judgment;  as  If  a  man  be  convict  by 
confession,  verdict  or  recreancy. 
And  when  h«  hath  his  judgment  upon 
the  verdict,  confession  or  recreancy, 
or  upon  outlawry  or  abjuration,  then 
he  is  said  to  b«  attaint."  Qutntard 

Knoedler,  6S  Conn.  4SS.  487.  2  A 
752,  (6  AmR  149.  See  also  Bx  p. 
Brown.  W  Cal.  17«.  178.  8  P  829.  (f) 
"Attainder  of  a  criminal  la  larger 
than  conviction;  a  man  Is  convicted 
when  be  Is  found  guilty  or  confesses 
the  crimes  before  judgment  had.  but 
not  attainted  till  judgment  Is  passed 
upon  him."  This  shows  the  techni- 
cal common-law  definition  of  the 
word  "convict"  or  "convicted" ;  a 
felon  was  convicted  by  the  verdict 
of  a  jury,  he  was  attainted  by  the 
judgment  rendered  on  the  verdict. 
Jacob  I*.  D.  [quot  .Ex  p.  Brown,  68 
Cal.  17«,  17»/_8  P  it»:  Shepherd  v. 
Peo„  25  N.  T.  406,  4«,  24  HowPr 

t8«i: 

•.  State  v.  Hastings,  37  Kebr.  96, 
119,  56  NW  774. 

Coiens  V.  Long,  3  N.  J.  L.  331, 

383. 

[a]  Tor  •xampls,  where  the  owner 
of  an  estate  had  not  been  condemned 
to  death  on  conviction,  and  was 
neither  Indicted,  tried,  nor  convicted, 
and  there  was  no  judgment  of  out- 
lawry on  a  quinto  exactus  return,  but 
there  had  only  been  a  forfeiture  of 
his  property  under  the  Revolutionary 
Confiscation  Act  because  the  person 
had  joined  the  army  of  the  king  of 
Great  Britain  and  had  otherwise  con- 
nived against  the  form  of  his  al- 
leglanca,  there  was  no  attainder  of 
treason  upon  an  outlawry,  and  the 
forfeiture  was  not  consequent  there- 
upon, and  hence  there  was  no  at- 
tainder of  such  person  so  as  to  affect 
his  wife's  right  of  dower  in  his  lands. 
CoMns  T,  Lone,  3  N.  3.  L.  881.  840. 


10.  3  Blackstone  Comm.  402. 

[a]  The  wxlt  was  abolished  by  4 

Geo.  IV  c  50  t9  60,  61.  Wharton  L. 
Lex. 

11.  Browne  v.  Bllck,  7  N.  C.  611, 
518. 

[al     A  penoK  was   said  to  be 

"attaint^'  when  he  was  under  at- 
tainder.   Cosens  v.  Long,  3  N.  J,  L. 

331,  340;  dta  op.  Mason,  J.,  In  Green 
V.  Shumway,  $9  N.  T.  418,  430;  4 
Blackstone  Comm.  380.  See  also 
State  V.  Hastings,  37  Nebr.  96.  119, 

65  NW  774.  And  see  Attainder  ante 
p  646, 

[b]  AttatBtad  of  waatA^Xn  the 

statutory  provision  "  *he  that  shall 
be  attainted  of  waste  shall  lose  the 
thing  that  he  hath  wasted,  and  more- 
over shall  recompense  thrice  so  much 
as  the  waste  shall  be  taxed.'  The 
word  "attaint,'  which  Is  used  In  the 
law  to  denote  the  conviction  of  a 
crime,  the  forfeiture  of  the  place 
wasted,  and  the  treble  damages,  be- 
spealt  this  to  be  a  hlffhly  penal  stat- 
ute." Browne  v.  Bllck,  7  N.  a  511. 
518. 

la.  Atumptt 

To  commit  crime  see  Criminal  Law 
[12  Cyc  17?  and  cross  references 
on  page  123]. 

13,  U.  S.  V,  One  Trunk,  171  Fed. 
772,  774:  U.  S.  v.  Barnaby,  51  Fed. 

20,  21;  U.  S.  V.  Ford.  34  Fed.  26.  27; 
Johnson  v.  State,  1  Ala.  A.  102,  106, 

66  S  321;  Peo.  v.  Stites,  75  Cal.  570, 
576,  17  P  693:  Peo.  v.  Murray,  14  Cal. 
159;  Peo.  v.  Paluma,  18  Cal.  A.  131, 
132,  122  P  431:  Groves  v.  State,  116 
Ga.  616,  617.  42  SG  755,  69  LRA  598: 
GrlfDn  v.  State,  26  Ga.  493,  497:  Gra- 
ham v.  Peo.,  181  111.  477,  481,  66  NE 
179,  47  LRA  731:  Scott  v.  Peo.,  141 
111.  196,  201,  80  NS  329;  Thompson  v. 
Peo..  96  111.  158,  161;  Cox  v.  Peo..  82 
III.  191.  192:  HoUlHter  v.  State,  156 
Ind.  256,  268.  59  NE  847;  Flower  v. 
Continental  Casualty  Co.,  140  Iowa 
510,  612.  118  NW  761:  State  v.  Mc- 
Carty.  64  Kan.  62,  68,  36  P  338;  In  re 
Schurman,  40  Kan.  633,  642.  20  P  277; 
Nider  V.  CohJ..  1*0  Ky.  684,  689.  131 
SW  1024.  AnnCasl9f3S:  1246;  May  v. 
Pennell,  101  Me.  616.  519.  64  A  885, 
116  AmSR  334,  7  LRANS  S8«.  8  Ann 
Cas  361;  State  v.  Doran,  99  He.  329, 

332,  69  A.  440.  105  AmSR  278;  Com.  v. 
McDonald,  6  Cush.  (Mass.)  365.  367; 
Peo.  V.  Toungs,  122  Mich.  292.  296, 
81  NW  114.  47  LRA  lOS:  McDade  v, 
Peo.,  29  Mich.  60,  55:  Stokes  v.  State. 
92  Miss.  415.  426,  46  S  637,  21  LRANS 
898;  Cunningham  v.  State,  4i>  Ml3s. 
686,  701;  State  v.  llllflull,  170  Mo. 
633,  639,  71  SW  178,  94  AmSR  TfiS; 
State  V.  McGlniils,  ir.s  Mo,  lor,.  I'ii. 
59  SW  83;  State  v,  Smlih,  119  Mo. 
439,  445,  24  SW  1000;  Slufo  v.  H;ij.!S. 
78  Mo.  307,  317;  State  v.  CUwk,  32 
Nev.  145,  161,  104  P  593,  AnnCas 
1912C  754:  State  v.  Thompson,  31 
Nev.  209,  216,  101  P  657;  State  v. 
Lung,  21  Nev.  209,  211,  28  P  286,  37 
AmSR  605;  Peo.  v.  Teal,  196  N.  T. 
372.  377,  89  NE  1086,  25  LRANS  120. 
17  AnnCas  1175:  Peo.  v.  Kane,  161 
N.  T.  380,  389,  65  NE  946:  Peo.  v. 
Moran,  64  Hun  279,  284,  7  NTS  582: 
State  v.  Martin,  14  N.  C.  329,  830; 
Fox  v.  State,  34  Oh.  SL  S77.  379;  Ex 
p.  Turner,  3  Okl.  Cr.  168,  173.  104  P 
1071;  State  v.  Taylor,  47  Or.  455, 
458,  84  P  82,  4  LRANS  417,  8  Ann 
Cas  627;  Com.  v.  Eagan.  190  Pa.  10, 

21,  42  A  374;  Smith  v.  Com.,  54  Pa. 
209,  212,  93  AmD  686:  Com.  v. 
Dougherty,  37  Pa.  Co.  62,  63;  Kelly 
V.  Com.,  1  Grant  (Pa.)  484,  488:  State 
V.  Wood,  19  S,  D.  260.  261,  103  NW 
26;  State  v.  Svans,  27  Utah  12,  14, 
73  P  1047;  State  v.  Hurley,  79  Vt 


2fi.  30.  64  A  7S.  IIS  AmSR  934.  6 
LRANS  804;  Gates  v.  Com.,  Ill  Va. 
v:t7.  842.  G9  SB«Xq,  44  I«BANS  1047; 
ii(-x  V.  Higglns,  2  Bast.  6, '21.  .loi 
Reprint  269.  '  -  . 

[a]  Acts  are  neoassarr  (1)  to  con- 
stitute an  attempt,  Kelly  v.  Com^. 
1  flrant  (Pa.)  484.  488.  (2)  An  Jn- 
.vu  ranee  policy  providing  that  "all 
rr.iud,  or  attempt  at  fraud,  by  false 
.swearing  or  otherwise.  ahaU  caiise  a 
forfeiture.  01  all  ,clal|n  ..  .  . '^noer 
this  policy"  does  not  mean  that  a 
willful  false  oath  to  a  material  fact 
would  work  a  forfeiture  of  the  claim, 
but  that  there  must  be  an  attempt  to 
deceive  the  company  to  Its  Injury,  as 
well  as  a  false  statement,  in  order 
to  work  a  forfeiture.  Shaw  v. 
Scottish  Cnnimercial  Ins.  Co.,  1  Fed. 
761  763. 

[bj     iregatlve  act. — To    suffer  an 

attnrhmciit  by  n  di-binr  with  a  fraud- 
UlPnt  lnl(,int  to  rIvi-  a  pri'l'iTiiicnt  is 
;in  attempt  to  f rimdiilciilly  tr.insfer 
the  attiirhcd  properly,  wilhin  tlie 
meanltiR  of  the  rode  provldttie  for  a 
creditors'  bil!  to  rt-.it-h  property 
which  h.is  hr.-'.i  :itifi)ipled  to  he 
fraudulently  di.^poyid  of  bv  (h« 
debtor.      Cart  writ; lit    v.  liu-inberetT, 

;>n  Ala.  4iir.,  los.  x  s  2t; i. 

[  c  ]      Attempting    to    anticipate. — 

I'ndiT  a  clause  of  forfeiture  in  rriHe 
of  :i  party  "attempting"  or  aRreeliig 
lo  as.'^if^n  or  anticipate  a  fund,  it  was 
in--lii  that  a  voluntary  declaration  of 
irisiilvpiicy  under  which  a  flat  Imme- 
dliUi'ly  issued  did  not  create  a  for- 
f'iturL-,  and  secondly,  that  negotla- 
linns  as  to  charging  the  fund  which 
resulted  In  nothing  did  not  create  a 
forfeiture,  and  that  to  constitute  an 
■','U tempt"  to  anticipate  there  nuiift 
lie  some  act  which,  but  for  the  claiiae 
"f  rurffil  lire,  would  have  the  efCect  /olf 
i.  'It  iripii  tuit:  ihp  fund.  Graham  v. 
J..^,  l:!  K.;lv.  3.^8,  53  Reprint  162, 

14,  Fox  V.  StAte,  34  Oh.  St.  277, 
S79. 

15.  State  v.  Clark.  32  Nev.  145. 
1.>1.  104  P  693,  AnnCa8l912C  76,4: 
Slate  V.  Taylor,  47  Or.  455,  468,  8*  .P 
82,  4  LRANS  417,  8  AnnCas  izi. 

.  J.  Xolioson  v.  State,  1  Ala.  A. 
ICS,  M67;S5  a  «»1:  Groves  v.  State,  116 
Gar  516.  519,  42  SE  755,  59  LRA  698: 
Dahlberg  v.  Peo.,  225  111.  486,  488,  80 
NE  310;  Graham  v.  Peo.,  181  III.  477, 
B5  NE  179.  47  LRA  731;  Hollls- 
ter  V.  St.ite.  ir.fi  Tnd  2ri'i  2SS  59  NE 
847;  Com.  V.  Kn^^iin.  1!)0  Ta.  10,  21. 
42  A  374;  Smith  v.  Com..  54  Pa.  209. 
212,  93  Ami}  636;  U.  S.  v,  Llm  San, 
17  Philippine  273,  277:  U.  S.  v.  Gloria, 
4  Philippine  341.  342;  U.  S.  v,  Gus- 
inan.  4  PhiUpplne  196,  197.  See  jUso 
Stnkes  V.  State,  92  MIss.  415,  itiTi* 
H  6L>7,  21  I.RANS  898. 

[a]  It  can  be  made  only  by  an 
actual  deed  done  In  pursuance  and 
tn  furlheranct'  of  a  design.  liade- 
batijjh  V,  Sranhin.  41  Ind.  A.  109,  82 
NK  fill.  ',i7. 

[h]  Minor  acts. — Tn  State  v.  Cruik- 
Kh,'inl(.  i;!  N.  l>.  .t37,  342.  100  NW  697, 
ihe  court  aald:  "To  constitute  an  at- 
tempt, there  must  be  a  present, 
actual,  specific  intent  to  do  a  com- 
plete act,  and  the  actual  doing  of 
some  overt  act  which  Is  one  of  the 
series  of  minor  ac's  directly  involved 
In  the  performance  of  the  ultimate 
net  intended.  Stow  v.  Converse,  4 
r^onn.  17.  37;  Graham  v.  Peo.,  181 
Ml.  477.  4S1.  56  NE  179,  47  LRA 
7,11:  Com.  V.  McDonald,  6  Cush. 
(Mass.)  365,  367." 

[c]  Overt  aot  saiBoiently  proxl- 
Wtt^r-'AXi  attempt.  In  general  is  an 
dnmrr'act  done  In  pursuanut.-  ui  mi 
Intent  to  do  a  specific  thing,  tending 
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BXii\"  a  physical  act  of  causation;^"  an  act  tending: 
toward  the  accomplishment  of  a  purpose  which  ex- 
ceeds a  mere  intent  or  design  but  falls  short  of 
an  execution  of  it;^'  an  attack;"  a  direct  move- 
ment toward an  effort;''  an  actual  effort  to  con- 


to  the  end  but  falling:  short  of  com- 
plete accomplishment  of  it.  In  law, 
tba  definition  must  have  this  fur- 
ther qualllication,  that  the  overt  act 
mitat  be  sufQclently  proximate  to  the 
Infettded  crime  to  form  one  of  the 
A^tural  aeries  of  acts  which  the  In- 
tent requires  for.  ita.^jiU  execution. 
So  lontf  as  the  UitlB  uf^  confined  to 
preparation  only,  and  can  be  aban- 
aoned  before  any  tranBgreaslon  of 
the  law  or  of  othera*  rlKhta,  they  are 
within  the  sphere  of  Intent  and  do 
not  amount  to  attempts."  Com.  v. 
Basan,  190  Pa.  10,  21,  42  A  374.  See 
also  McDade  v.  Peo.,  29  Mich.  50,  55. 

17.  Fox  V.  Denver  City  Tramway 
Co.,  57  Colo.  511.  515,  143  P  278;  Cox 
V.  Peo.,  82  Hi.  191,  192;  HoUlater  v. 
State,  ISB  Iiid.  255.  258.  59  NE  847. 
See  alao  .Slate  v.  Lun^,  21  Nev.  20B, 
213.  28  P  23''i.  37  AmSIt  505. 

[a]  Il«claratlons  alone  insoA- 
clent. — In  an  atieiTipt  there  must  t)e 
some  act  done  Coward  the  accora- 
plishnu-iU  of  the  purpose.  Mere 
declaraii'iiiH  {if  purpo.se  on  the  part 
of  a  peisoii.  wliere  there  is  no  proof 
of  any  attempt  to  carry  that  pur- 
pose into  effect,  do  not  constitute  an 
attempt.  State  v.  McCarty.  54  Kan. 
BE.  58.  36  P  338. 

[  b  1  "Solicitation"  compared  aad 
dlstinarnlshad.— (1)  Ex  p.  Floyd,  7 
Cal.  A.  5S8,  592.  95  P  175;  Griffln  V. 
State.  26  Ga.  493,  496;  Cox  v.  Peo., 
S2  III.  191,  193:  Lamb  v.  State.  (17 
Md.  524.  534,  10  A  208;  McDade  V. 
Peo,,  29  Mich.  50.  55;  Stokea  v.  Stale. 
92  Miss.  415.  426,  40  S  627,  21  LRANS 
89S;  State  v.  Harney,  101  Mo.  470. 
472,  14  SW  657;  Peo.  v.  Bush.  4  Hill 
(N,  Y.)  133.  135;  McDermott  v.  Peo,. 
S  Park.  Cr.  (N.  T.)  102.  104;  Com,  v. 
RlUldolph,  140  Pa.  83,  86,  23  A  3^8. 
18  AmSR  782;  Stabler  v.  Com.,  95  Pa. 
Sl8^8aO0  AmR  BBS;  Smith  v.  Com., 
J4  pL,^OT/212,  98  Ami}  «S6:  U.  S.  v. 

4  Philippine,  841,  842;  State 
7.  jrSwers.  85  S.  C.  S«2,  284,  14  SB 
«8L»f  AmSR  847.  IB  LRA  199:  HlcRs 
■fJ^COTU-  8«  Ta.  4m.  828.  9  SB3  1024. 

900,  26  X-RA  434r.8tat«,  v.  Bailer,  26 
W.  Va.  90.  92.  5s,'Aaai  88:  State  v. 
Goodrich.  84  Wis.  869.' 880,  54  NW 
677;  Reg.  v.  Williams,  1  C.  &  K.  589, 
47  ECL  589:  Rex  v,  Higelns,  2  Bast 
5,  12,  102  Reprint  :!69.  (2)  "Merely 
soliciting  one  to  do  an  act  Is  not  an 
attempt  to  do  that  art:  Rex  v.  But- 
ler, 6  C.  A-  P.  3fi^*.  25  ECI-  47S;  Smith 
V.  Com..  51  !'a.  200,  213.  ^3  AniD  P.'Ai. 
In  this  I.iiil  case  it  was  said,  'In  a 
high,  moral  .sense  it  may  be  true  that 
solicitation  Is  attempt:  but  In  a  legal 
sense  it  Is  not."  "  Stabler  v.  Com..  96 
Pa.  318.  321.  40  AmR  653. 

18.  McDade  v,  Peo..  29  Mich.  50. 
55.  .''ee  also  Groves  v.  State,  116 
Ga.  5Jfi.  519,  42  SR  755,  59  I^R-A,  598: 
Ppo.  V,  Younus.  122  Mich.  2<>2.  293,  81 
NW  in,  47  LRA  108;  Slokos  v.  State, 
92  Miss.  415,  426.  46  S  627.  21  LRANS 

19.  Pee  Atkinson  v.  State,  34  Te'x. 
Cr,  421.  428.  30  RW  1064.  See  also 
Graham  v.  Peo,,  181  111,  477,  481.  SB 
NR  179.  47  LRA  731;  Flower  v.  Con- 
tinental Casualty  Co..  140  Iowa  510, 
512.  lis  NW  761;  Nlder  V.  Com..  1*0 
Ky.  684.  689.  131  SW  1024.  AnnCas 
1913E  1246;  Thompson  v.  Krutzer, 
103  Miss.  388.  393,  60  S  334;  State  V. 
Mc'GitlnlS.  158  Mo.  105,  122.  59  SW 
"\i  BUttifi  V.  Taylor.  47  Or.  466,  468, 

£=-r.  -jaijTS  417,  8  AnnCas  827; 


to  do  anythinc,  the  mMna  employed 
must  have  some  adaptation  to  accom- 
plish the  intended  result."  State  v. 
Kiteman,  10  OhSftCP  68,  70,  7  OhNF 
487. 


"The  act  must  be  of  such  a  char- 
acter as  to  advance  the  coaduot  of 
the  actor  beyond  the  sphere  of  mere 
intent.  It  must  reach  far  enouah 
towards  the  accomplishment  of  the 
desired  result  to  amount  to  the  com- 
mencement of  the  consummation. 
Hicks  V.  com.,  86  Va.  228,  228,  9  SB 
1024,,  19  AmSR  89t"  BUte  v.  Hur- 
ley, 79  Tt.  28.  31,  <4  A  78,  118  AmSR 
934.  6  LRANS  804. 

ao.  Jackson  v.  State,  91  Ala.  6B.  58, 
8  S  778,  24  AmSR  8S0;  Gray  V.  State. 
63  Ala.  «t,  73:  SUte  v.  Eivans,  8? 
Utah  12.  14,  78  P  1047. 

ax.  Peo.  V.  Hurray,  14  CaL  159, 
160. 

23.  Ja^OD  V.  state,  91  Ala.  66, 
66,  8  S  7787  24  AmSR  860;  Gray  v. 
State.  63  Ala.  66,  73;  Lewis  v.  State, 
36  Ala.  380,  387;  Stow  v.  Converse,  4 
Conn.  17.  37;  Grlllln  v.  State,  26  Qa. 
4!'3,  497;  Hoilister  v.  State,  156  Ind. 
21.5  258,  59  NE  847;  Stale  v.  Mc- 
Cariv,  :.4  Kan.  53,  58.  36  P  338:  Com. 
V.  Mc!>.)nalti,  5  Cush.  (Mass.)  866, 
3r.7;  State  v,  Hayes.  78  Mo.  307,  817; 
State  V.  Hewelt,  158  N.  C.  627.  629, 
74  SR  iiMl:  Cniii,  V.  Dougherty,  37  Pa. 
Co.  f;2,  61;  W\\\i^  V,  JolIifCe,  88  S.  C 
Eq.  447,  4S9;  Lovett  v.  State,  19  TeX. 
174,  17^;  Atkinson  v.  Stole,  84  Tex. 
Cr.  424,  428.  30  SW  10S4. 

23.  Jackson  v.  Stat&  91  Ala.  B6, 
66,  8  S  778,  24  AmSR  880. 

9C  Stow  V.  ConTerae.  4  Conn.  17, 
87. 

as.  state  T.  Doran.  99  Me.  329,  832, 
S9  A  440,  106  AmSR  278:  Peo.  v. 
Toungs,,  122  Mich.  292.  295.  81  NW 
114,  4?  ^RA  108;  Fox  v.  State,  84  Oh. 
St.  877,  379. 

[a]  ■zpresslve  of  morsmeBt  rather 
than  pupose. — "Attempt  is  express- 
ive rather  of  a  moving  towards  do- 
ing the  thing,  than  of  the  purpose  it- 
self. An  attempt  Is  an  overt  act  It- 
self." State  v.  Martin,  14  N.  C.  329, 
330.    To  sanTe  effect  State  v.  Davis, 

23  N.  a  12B,  127,  35  AmD  736;  Ran- 
dolph V.  Com..  6  Serg.  &  R.  (Pa.)  398, 
899;  Uhl  V.  Com.,  9  Oratt.  <47  Va.) 
706. 

as.  BouTler  L.  D.  [guot  Pep.  v. 
Moran,  188  N.  T.  264,  267,  26  NB  412. 
20  AmSR  732.  10  LRA  109:  Lovett  v. 
Stote.  19  Tex.  174.  1771;  Jackson  v. 
State.  91  Ala.  66,  B7,  8  S  778,  24  Am 
SR  860;  Gray  v.  State,  63  Ala.  66,  73; 
Peo.  v.  Paluma,  18  Cal.  A.  181.  132, 
122  P  431;  Ex  p.  Floyd,  7  Cal.  A.  688, 
690,  96  P  175;  Stow  v.  Converse,  4 
Conn,  17,  37;.  Flower  v.  Continentol 
Casualty  Co.,  140  Iowa  610,  512,  118 
NW  7«1;  SUte  v.  McCarty,  64  Kait 
52.  58.  36  F  338;  Ntder  v.  Com..  140 
Ky.  684.  689.  131  SW  1024.  AnnCas 
1913E  1246;  Stote  v.  Clark.  22  Nev. 
146.  161,  104  P  693,  AnnCael912C  754; 
Stote  V.  Hewett,  158  N.  C.  627.  629, 
74  SB  866;  Lovett  v.  Stote.  19  Tex. 
174.  177;  Atkinson  v.  Stote,  34  Tex. 
Cr.  424.  428.  30  SW  1064;  Stote  y. 
Evans.  27  Utah  12.  16.  73  P  10^7,; 
King  v.  Hlgglns,  2  East  6,  21.  102 
Reprint  269. 

[a1  "Attempts,  and  but  too  «tM- 
oeMiui,"  ae  used  In  the  alleged  11- 
belouB  statement  of  an  attempt  by 
plaintiff  to  destroy  religious  Institu- 
tions which  was  but  too  successfv'* 
Is  to  be  construed  as  meaning  "an 
act.  or  designed  endeavour,  that,  at 
least,  liaS  been  partially  accom- 
plished," and  conduct  which  merely 
conduces  to  erach  end  wilt  not  be  held 
to  be  an  attempt.  Stow  v.  Ctmverse. 
4  Conn.  17.  86.  S7. 

ar.  Bonvier  L.  D.  tquot  Peo.  v. 
Uoran,  123  N.  T.  254.  257.  26  NE 
412.  20  AmSR  732.  10  LRA  1091;  U. 
S.  V.  Reeves,  38  Fed.  404,  408;  Jack- 
son v.  State.  91  Ala.  65.  67.  8  S  773, 

24  AmSR  860;  Peo.  v.  Mann.  118  CaL 
76.  79,  45  F  182;  Peo.  v.  Stltes,  76 


summate  the  intent  or  purpose;"  an  effort  or  oi* 
deavor  to  effect  the  aceomplishment  of  an  act;**  a 
movement  toward  actiompliBbment;'"  an  endeavor;** 
an  endeavor  to  do  an  act  earned  beyond  mere  prepa- 
ration, but  falling:  short  of  execution;*'  the  exer- 

Cal.  B70.  576,  17  P  698;  Peo.  v.  Palu- 
ma, 18  Cal.  A.  131,  182.  122  P  411; 
Ex  p.  Floyd,  7  Cal.  A.  688,  590,  16  F 
176;  Groves  v.  Stote.  116  Ga.  616,  &1S. 
42  SB  766,  69  LRA  598;  Patrick  v. 
Peo..  132  111.  629,  684.  24  NB  611; 
HoUister  v.  Stote,  156  Ind.  266,  268, 
59  NB  847;  Stote  V.  McCarty,  54  Kan. 
62.  68,  36  P  338;  Nider  v.  Com-  140 
Ky.  684.  689.  131  SW  1024.  AnnCas 
1918E  1246:  Stoto  v.  Doran,  99  Ma 
329,  832,  69  A  440.  105  AmSR  278; 


Peo.  T.  ToungiL  128  Mich.  292.  296, 
81  NW  114.  47  LRA  108;  State  t.  Mc- 
Oinnls,  IBS  Mo.  lOS,  182.  68  SW  81: 
Stote  V.  Fraker,  148  Ho.  148.  182,  49 
SW  1017;  Johnson  v.  Stote,  27  Nebr. 
687,  689,  43  NW  426;  Stote  v.  Hewett. 
168  N.  C.  627,  629,  74  SB  866;  Bz  p. 
Turner.  S  Okl.  Cr.  168.  178.  104  P 
1071;  Stote  v.  Wood,  19  8.  D.  2<0.  261. 
103  NW  25;  Franklin  v.  Stote,  34 
Tex.  Cr.  203,  213.  29  SW  1088;  Stote 
V.  Hurley.  79  Vt  28.  80,  64  A  78.  118 
AmSR  934.  6  LRANS  804:  HickS  v. 
Com.,  86  Va.  223.  226,  »  SB  1024,  19 
AmSR  891;  Reg.  V.  Cheeaeman,  9  Cox 
C.  C.  100. 

[a]  "PrraacatlOB''  oonqM'ea  aaS 
disttBCulahad. — (1)  U.  S.  V.  Stephens. 
12  F«d.  52,  55.  8  Sawy.  116;  Peo.  v. 
Mann,  113  Cal.  76,  79,  46  P  182:  Peo, 
v.  Stltoa,  76  Cal.  670,  57,6.  17  P  69!; 
Groves  T.  Stote.  116  Ga:  616.  618.  42 
SB  755,  69  LRA  698;  Gaskin  v.  Stota 
106  Ga.  631,  682,  31  SB  740:  Peebles 
v.  Stote.  101  Qa.  685,  28  SB  920:  Pat- 
rick V.  Peo..  132  111.  629.  634,  24  NE 
619;  Hoilister  v.  Stote,  166^  Ind.  265. 
258,  69  NB  847;  State  T.  McCarty.  54 
Kan.  62.  68,  36  P  838;  Nlder  y.  Com., 
140  Ky.  684,  689,  181  SW  1024.  Ann 
CaBl913E  12^;  Stote  v,  Doran.  99 
Me.  329,  832,  A  440.  106  AmSR  278; 
Com.  V.  Peaslee.  177  Mass.  267,  272. 
69  NE  66;  Com.  v.  Kennedy,  170  Hasa 
18,  32,  48  NB  770;  Peo.  v.  Toungs,  II! 
Mich.  292,  293,  81  NW  114.  47  LRA 
108:  McDade  V.  Peo,,  89  Mich.  60.  66; 
State  V.  Fraker,  148  Mo.  143,  1S7.  49 
SW  1017-  peo.  T.  Lawton,  68  Barh 
(N.  T.)  126,  129;_Ex  p.  Turper,  8  OkL 
Cr.  168,  172,  104  P1071;  State  v.  Tay- 
lor, 47  Or.  466,  468,  84  P  82,  4  LRANS 
417,  8  AnnCas  62T:  Stote  v.  Wood.  19 
S.  D.  280.  261,  108  NW  26:  Hicks  v. 
Com..  86  Va.  228,  226,  9  SB  1024.  19 
AmSR  891.  (2)  In  Peo.  v.  Murray. 
14  Cal,  169  fquot  Ex  p.  Turner,  supra; 
Ex  p.  Floyd.  7  Cal.  A,  688,  590.  98  P 
176-  Stote  V.  Hurley,  infrat,  the  court 
said:  "Between  preparation  for  the 
attempt  and  the  attempt  Itself,  there 
la  a  wide  difference.  The  prepara> 
tion  consists  In  devising  or  arrange 
Ing  the  means  or  measures  necessarr 
for  the  commission  of  the  offense; 
the  attempt  Is  the  direct  movement 
toward  the  coUiOilaslon  after  the 
preparations  are  made.  To  Uluatrate: 
a  party  may  purchase  and  load  a 
gun.  with  the  declared  intention  to 
shoot  his  neighbor;  but  until  some 
movement  Is  made  to  use  the  weapon 
upon  the  person  of  his  intended  vic- 
tim, there  Is  only  preparation  and  not 
an  attempt.  For  toe  preparation,  he 
may  be  held  to  keep  the  peace;  hnt 
he  is  not  ctiargeable  with  anv  intent 
to  kill.  So  in  the  present  case,  the 
declarations,  and  elopement,  and  re- 
quest for  a  magistrate,  were  prepara- 
tory to  the  marriage:  but  until  the 
ofBcer  was  engaged,  and  the  parties 
stood  before, him,  ready  to  talce  the 
vows  appropriate  to  the  contract  of 
marriage.  It  cannot  be  said.  In  strict- 
ness (that  Is.  in  a  legal  sense],  that 
the  attempt  was  made.  The  atietupt 
coatemplated  by  the  stotute  must  he 
manifested  by  acts  which  would  end 
in  the  consummation  of  the  particu- 
lar offence,  hut  for  the  Interventloo  oi 
clroumstonces  Independent  of  the  wiH 
of  the  party.^'   (3)  In  Stote  v.  Htu'ley, 
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«ue  of  i^iyiiBal  f<«ee  direeted  to  aome  deflaite  vaA 
an  exertion;'*  an  flzperimenti'**  a  fnutrated  ^ort 
to  execate  wune  intended  complete  act;'^  an  in- 
choate effort  toward  action an  intent  to  do  a  thing 
flomtuned  vith  an  act  which  falls  short  of  the  thing 
intended,"  an  i^er;*^  a  remote  effort  or  indirect 
nteasnre  taken  with  intent  to  effect  an  object 
something  done  toward  the  aocompUahment  of  a 
eonceived  purpose  without  suceess;"*  that  which,  if 
not  prevented,  would  have  resulted  in  the  full  oon- 
sommation  of  the  act  attempted;"'  a  trial;"  a  trial 
or  physical  effort  to  do  a  particular  thing.'* 
Aa  a  Tarb,  to  attack to  make  an  attack;'^  to 

Tl  Vt.  S8,  »0.  64  A  78.  118  AmSB  »S4, 
S  LRANS  804,  the  court  said:  "All 
weta  done  in  preparation  are.  In  a 
sense,  acts  done  toward  the  accom- 

Elishment  of  the  thing  contemplated, 
ut  moat  authorities  certainly  hold, 
and  many  of  them  state  spectflcally. 
that  the  act  must  be  something  more 
than  mere  preparation.  Acts  of 
preparation,  however,  may  have  such 
proxlmltr  to  the  place  where  the  in- 
tended crime  Is  to  be  committed,  and 
such  connection  with  a  purpose  of 
present  accomplishment,  that  they 
will  amount  to  an  attempt." 

88.  HoUIster     State,  16S  Ind.  S66, 
m,  59  NB  847. 

at.    liovett  T.  state,  19  Tex.  174, 
177. 

aik  Com.  T,  McDonald,  6  Cush. 
(Xass.)  S6B.  3<7  [quot  Peo.  v.  Moran, 
1»  N.  T.  2S4,  259,  25  NE  412.  20 
AmSR  7SI,  1«  LBA  109:  Com.  v. 
Dougherty,  S?  Pa.  Co.  62.  «41. 

31.  State  V.  CruTkshank,  13  N.  D. 
137,  342.  IM  NW  «97.  See  also  U.  S. 
T.  Llm  San.  17  FblUwine  378,  376. 

•a.  WlUIa  V.  JDllTffe,  SS  3.  C  Eq. 
447.  489. 

sa:  Peo.  T,  Paluraa,  18  Cal.  A. 
131,  133,  132  P  431;  Oraham  t.  Peo., 
181  III.  477.  489,  56  NE  179.  47  LRA 
731  Iquot  Scott  v.  Peo..  141  111.  195, 
201,  SO  NE  329]'  Flower  v.  Conti- 
nental Casualty  Co.,  140  Iowa  510, 
612.  118  NW  761:  Nlder  v.  Com.,  140 
Ky.  S84.  689.  ISi  SW  1024.  AnnCas 
191SB  1246:  State  v.  I'orrm,  rt9  Me. 
329,  382.  59  A  440.  lOr.  AmRR  278; 
Thompson  v.  Krutaer,  103  Miss,  388, 
392,  •0  S  384:  State  v.  Smith.  119  Mo. 
433,  446.  24  SW  1000;  Candy  v.  State. 
13  ^ehr.  445.  461,  14  NW  IIH;  State 
V.  Taylor,  47  Or.  4BB,  158,  84  P  82, 
4  LRANS  417,  8  AnnQis  627:  iT.  8.  v. 
Gloria,  4  Philippine,  S41.  343:  State 
V.  Hurley,  79  Vt.  28,  30.  64  A  T8,  118 
AmSR  934,  6  LRANS  804. 

M.  State  y.  Fielder,  210  Mo.  188, 
198,  109  SW  680;  Com.  v.  Harris.  1 
LegOas  (Pa.)  465.  457.    ,    „  ^ 

W.  Peo.  V.  Lawton.  56  Barb.  (N. 
T.)  126.  13S. 

SCb  U.  S.  V,  Ford,  34  Fed.  26,  27. 
See  also  Hogan  v.  State,  50  Fla.  86, 
S8.  39  8  464.  7  AnnCas  139:  Qrahara 
v.  Peo.,  181  m.  477,  489,  65  NE  179, 
47  LRA  731;  State  v.  Doran,  99  Me. 
St9,  831.  69  A  440,  106  AmSR  278; 
State  T.  IlcOtnnis,  188  Mo.  105.  122, 
6*  8W  88:  State  v.  Thompson,  31 
NeT.  20«^1«,  101  P  657;  U.  3.  v.  Llm 
San,  Xr  ThHfPpIne  273,  276^  U.  S.  v. 
Otoria,  4  PhUlppine  341.  842:  17.  8.  v. 
Ousman,  4  phltipptne  196,  197. 

37.  Dahlberg  v,  Peo.,  225  ni.  485, 
488,  80  NE  310.  See  also  Peo.  v. 
Toungs.  122  Mich.  292,  81  NW  114,  47 
LRA  108;  State  v.  Thompson,  31  Nev. 
209.  216.  101  P  557;  U.  S,  v.  Gusman, 
4  Philippine  196.  197;  Reg.  v.  Col- 
lins, 9  Cfox  C.  C.  497  [quot  State  v. 
Hewett,  168  N.  C.  627.  629,  74  SE 
886]. 

aa.  Lewis  T.  State,  3S  Ala.  880, 
387;  Com.  v.  .  MeDonald,  6  Cush. 
(HasB.)  365  [quot  Com.  v.  Dougher- 
ty. 37  Pa.  62.  641. 

Ca]  "Attempted  to  ptore^  means 
Introduced  testimony  tending  to 
prove.  Hogan  v.  Northnetd,  Ei6  Vt 
TSl  TSS 

iik,    Hurler  "U  D.  [clt  Peo.  v. 


do;*'  to  mdeavor;^  to  make  an  endeavor;**  to  make 
an  effort;**  to  make  an  efficnrt  iqxm;*'  to  make  an 
effort  to  ^ect;**  to  make  an  effort  to  effect  aome 
object;*"  to  Uy/*  to  try  with  some  effect;'"  to  make 
trial to  make  a  trial  or  experiment;"  to  use  exer- 
tion for  any  purpose;"'  to  perform  an  act  toward 
accomplishing  a  purpose.^ 

"Intont'*  compared  and  diatincniahed.  The  word 
impliea  an  intent  formed,'*  and  is  frequently  used 
in  statutes  aa  synonymous  with  that  word.'"  It 
signifies  both  the  act  and  the  intent  with  which  the 
act  is  done.'^  It  is,  however,  more  comprehensive 
than  the  word  "intent,"  implying  both  the  purpose 


Moran.  123  N.  T.  264,  257,  35  NE 
412,  20  AmSR  782,  10  LRA  109]; 
Lewis  V.  State,  36  Ala.  380.  387;  Qan- 
dy  V.  State,  18  Nebr.  445,  449,  14  NW 
145;  Atkinson  v.  State,  34  Tex.  Cr, 
424.  4;;K,  30  yw  1064. 

40.  Webster  D.  [quot  Downing  v, 
U.  H.,  8  Ariz.  31.  32,  68  P  555]. 

41.  Gray  v.  State,  63  Ala.  66,  73 
[<iuot  Jackson  v.  State,  91  Ala.  56, 
56.  S  S  773,  24  AmSR  860]. 

43.  Century  D.  [quot  Forsyth  t. 
Chicago  Union  Tract.  Co.,  184  lU.  A. 
123.  125]. 

43.  Webster  D,  [quot  Downing  v. 
U.  S.,  8  Ariz.  31.  32.  68  P  55G];  Lovett 
V.  State.  19  Tex.  174,  176;  Atkinson 
v.  .State,  34  Tex.  Cr.  424.  428,  30  SW 
1064]:  U.  S.  v.  Reeves,  38  Fed.  404. 
40S;  Jackson  v.  Slate,  91  Ala.  55.  56, 
8  S  773,  24  AmSlt  SCO;  Com.  v.  Mc- 
Donald, 5  Cush.  (Mass.)  365,  367;  Peo. 
V.  Moran,  123  N.  Y.  254,  257.  25  NE 
412.  20  AmSR  732.  10  LRA  109;  Com. 
v.  Dougherty,  37  Pa.  Co.  62,  64;  Com. 
v,  Harrla  1  tea£hu  (Pa.)  466,  460. 

44.  oTar  T.l^tetBiJCS  Ala.  66,  73 
tqnot  JaclsDp  T.  §tat&  01  Ala.  65, 
fif,  8  8  77S,  34  AinSR  860]. 

Mk  Century  D.  [quot  Forsyth  v. 
Cnlcago  TTnlon  Tract.  Co.,  134  111.  A. 
123,  125];  TJ.  S.  v.  Reeves.  38  Fed. 
404.  408;  Gray  v.  .State.  63  Ala.  66. 
73  [quot  Jackiiou  v.  State,  91  Ala. 
56,  66,  8  S  773,  24  AmSR  860]:  Com. 
V.  McDonald.  5  Cush.  (Mass.)  365, 
367;  Com.  v.  Dougherty.  37  Pa.  Co. 
62.  64;  Lovett  v.  State.  19  Tex.  174, 
176. 

46.  Webster  D.  [quot  Downing  v. 
U.  S.,  «  ArU.  31.  82,  68  P  555]. 

47.  Century  u.  [quot  Forsyth  v. 
Chicago  Union  Tract.  Co.,  134  111.  A. 
123,  1251. 

48.  Webster  D.  [quot  Downing  v. 
U.  a,  8  Ariz.  31.  S3,  68  P  655:  Lovett 
V.  State.  19  Tex.  174,  176];  U.  8.  v. 
Reeves,  S3  Fed.  404,  408;  Radelmugh 
v.  Scanlan,  41  Ind.  A.  109.  32  NE  644, 
647;  ConL  v.  McDonald.  5  Cush. 
(Mass.)  365,  367;  Com.  v.  Dougherty, 
37  Pa,  Co.  62,  64;  Com.  v.  Harris.  1 
LegOax  (Pa.)  465.  460. 

49.  Century  D.  [quot  Forsyth  v. 
Chicago  Union  Tract  Co.,  134  111.  A. 
123.  125];  Webster  D.  [quot  Downing 
V.  U.  S..  8  Arlx.  31.  32,  68  P  555; 
Lovett  V,  State.  19  Tex.  174.  176;  At- 
kinson V.  State,  34  Tex.  Cr.  424.  428, 
30  SW  1064J;  U.  S.  v.  Reeves,  38 
Fed.  404,  408;  Jackson  v.  State.  91 
Ala.  66.  S6,  8  8  77^  84  AmSR  860; 
Berdeaux  v.  Davis.  68  Ala.  611,  612. 

[a]  "Try  ayaonymoM— "TO  af- 
firm of  Another  that  he  tried'  to  do 
anything  Implying  physical  effort.  Is 
the  equivalent  of  saying  he  attempt- 
ed to  do  it."  BerAeaux  T.  Davie,  63 
Ala.  611,  612. 

60.  Century  D.  [auot  ForsytJi  v. 
Chicago  Union  Tract.  Co.,  1S4  TIL  A. 
123,  ll6]. 

51.  Com.  V.  Harris.  1  LegOai  (Pa.) 
456,-  460. 

5ft.  Webster  D.  [quot  Downing  v. 
U.  S..  8  ArlR  31.  32,  88  P  555;  Atkin- 
son V.  State,  34  Tex.  Cr.  424,  42S,  30 
SW  1064);  Radebaugh  v.  Scanlan.  41 
Ind.  A.  109,  82  NE  644.  547. 

63.  Webster  D.  [quot  Downing  v. 
U.  S.,  8  Arls.  SI.  32.  68  P  666:  Lovett 
V.  SSata.  1»  TUL  174.  17«X:  U.  8.  v. 
Reevea,  »  Ved.  404,  408;  Radabaush 


V.  Scanlan.  41  Ind.  A.  lOit,  S2  NE  541. 
f>47;  Com.  V.  Mcltoiialii,  5  Cush. 
I. Mass.)  3C5.  367;  Com.  v.  Doue^arty, 
:i7  Pa.  Co.  62.  G4:  Coin,  v,  B^rOMi  i. 
LesGaz  (Pa.)   455.  460. 

64.  Radebaugh  v.  Scanlan.  41  Ind. 
A.  109,  82  NE  544,  547. 

65.  Bunch  v.  State.  58  Pla.  9.  11. 
50  S  534.  138  AmSH  ai;  GrllTln  v. 
State.  26  Ga.  493.  497;  Graham  v. 
Peo..  181  111.  477.  489.  55  NE  179.  47 
LRA  731;  Scott  v.  Peo.,  141  111.  195, 
206,  30  NE  329;  Thompson  v.  Peo., 
96  lU.  168.  161;  Flower  v.  Continental 
Casualty  Co..  140  Iowa  510,  512,  118 
NW  761;  State  v.  Johnson.  19  Iowa 
230,  232;  State  v.  Hayes.  78  Mo.  307. 
317;  Johnson  v.  State,  27  Nebr.  687. 
693.  43  NW  425;  State  v.  Clark,  32 
Nev.  145.  151,  104  P  593.  AnnCas 
1912C  754;  Taylor  V,  State,  44  Tex. 
Cr.  153,  166,  69  SW  149;  State,  V. 
Evans,  27  Utoh  13,  16,  73  F  1047.  - 

[a]  Pot  aMMta.  "when  Tje'MTr 
that  a  num  attemptw  n>  do  a  QiuiK 
we  meui  that  Ju  lQieumBd  to  do'  spe- 
ciflcally  i%,  tod  p»6Md«id  a  certain 
way  In  the  ^ink^lTpSe  v.  Statft 
85  Ala.  867. 1«9:  BN»i^ 

Tex.  A.  330.  831. 

[b]  XatMt  ooVMi  fKU  abWAli  At- 
tempt Is  committed  only  when  there 
Is  a  specific  Intent  to  do  a  particular' 
criminal  thing,  which  Intent  Imparts 
a  special  culpability  to  the  act  per- 
formed toward  ttic  dolnK.  It  cannot 
be  founded  on  mere  neneral  malevo- 
lence. The  intent  tn  the  mind 
covers  the  thing  in  full ;  the  act 
covers  it  only  in  part.  Brown  v. 
State,  27  Tex.  A.  330.  336,  U  SW 
412. 

[c]  More  than  intention  formed. — , 

In  Gray  v.  Htato,  C:!  Al;i.  66,  73.  the 
court  said:  "An  aitumiit  ijniilics 
more  than  an  Intetillon  forincd.  Some 
fitK])  towards  consummation  must  be 
taken,  before  the  Intention  beconn-a 
an  attempt.  Attempt  to  strike  in 
[striking  distance,  or  to  -shoot  in 
fihooting  distance.  Includes  the  Inten-. 
tlon.  present  ability,  and  some  ef- 
fort or  endeavor  to  carry  that  inten- 
t  Ion  Into  execution.  An  effort  to 
strike,  within  strlklnR  dimance,  is  an 
assault.  An  attempt  to  shoot,  with- 
in shooting  distance,  imports  that, 
the  assailant  had  In.  his  poaaeQsIon' 
f  ome  deacrlption  of  1StV-4xv0l,.  tut  nv 
made  an  effort  to  u«a  It,  and  thff  p«N' 
son  op  whom  ha  attfempted^tp  'uiw^re! 

<  harpe  Its  hall." 

56.  Griffin  V.  State,  26  Qa.  493,  A9t 
[r|uot  State  V.  Hayes,  78  Mo.  S6>f( 
317;  State  v.  Hurler,  19  Vt.  38.  ilj; 
64  A  78™1W  AmSR  984,  6  LKA^^S- 
804]. 

67.  U.  8.  V.  Bamaby,  51  Fed.  20;' 
21 :  Flower  v.  Continental  Casualty 
Co..  140  Iowa  510,  512.  118  NW  761; 
.^tate  V.  EvanR,  27  Utah  12,  15,  73  P 
1047. 

[a]    Expression  of  opinion. — In  an 

action  for  libel,  the  alleged  libel  be- 
ing aji  Imputation  on  plaintiff  of  an 
"attempt"  to  destroy  religiou.s  Insli-' 
tutions,  the  court,  by  Hosmer,  C.  J., 
Bald:  "By  the  attempt  to  do  an 
act,  I  understand,  an  effort  or  en- 
flMffuur  to;.«lt«et  ita  aooonislHiiBMD%- 
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ATTEMPT-'ATTENDANCE 


and  an  actual  effort  to  carry  Uiat  pnrpose  into  exe- 
ention.**  The  only  distinction  between  an  "intent" 
and  an  "attempt"  to  do  a  thing  is  that  the  former 
implies  the  parpose  only,  while  the  latter  implies 
both  the  pnrpose  and  an  actual  effort  to  carry  that 
purpose  into  execution."" 


ATTEHD.**  To  be  present  at,  for  purposes  of 
duty,  business,  curiosity,  pleasure,  etc.'^  As  an  in- 
transitive verb,  to  give  attention;  pay  regard  or 
heed." 

ATTEHDAKOE.*'  The  act  of  attending  or  at- 
tending on." 


Infidelity  of  an  Individual,  or  the 
declaration  of  his  opinions,  unless 
they  are  Intentionally  made  the 
vehicle  of  effectuating  some  object." 
And  It  was  held  that  evidence  in  jus- 
tification of  the  libel  was  rightly  re- 
jected which  consisted  only  of  ex- 
pressions of  opinion.  Stow  v.  Con- 
verse,  4  Conn.  17,  37. 

[b]  Maffnltnd*  of  act. — "An  at- 
tempt Is  an  intent  to  do  a  particu- 
lar thing  .  .  .  coupled  with  an  act 
toward  the  doing,  sutHcient  both  in 
magnitude  and  in  proximity  to  (he 
fact  Intended,  to  be  taken  cognisance 
of  by  the  law  that  does  not  concern 
itself  with  things  trivial  and  small." 
State  V.  Smith,  119  Ho.  439.  44E,  24 
SW  1000. 

[c]  AOaptAbUltr  of  Mt^"At- 
tempt"  Includes  and  requires  not  only 
an  Intent  to  pervert  the  course  of 
Justice,  but  also  some  act  done  which 
u  In  some  degree  adapted  to  accom- 
plish the  thing  Intended,  but  a  per- 
fect adaptednesa  in  the  act  per- 
formed to  accomplish  the  Intent  is 
not  requisite.  State  v.  Whlttemore. 
SO  N.  H.  245,  249.  9  AmR  19«. 

S8.  Smith  V.  State,  126  Ga.  544, 
646.  55  SB  475;  State  v.  Clark.  32  Nev. 
145,  151.  104  P  593.  AnnCa8l912C  764. 

St.  U.  S.  T.  Barnaby,  61  Fed.  20. 
21:  Gray  v.  St.Tto,  63  Ala.  66,  73; 
Wiiticrhv  V.  Stulf.  39  Ala.  702,  703; 
Prince  V.  State,  3.">  Ala,  367,  369;  State 
v.  Bullock,  1^  Ala,  41?.  41fi;  Pi'O.  v, 
Murray,  14  Cal.  l.'.f;  John.snn  v.  Sl:ue, 
14  Ga.  55.  riS;  Scott  v.  PfO.,  Ml  III. 
l!tri  201  30  NE  329;  Hollisler  v.  State, 
i:,i;  lud,  2:"i5.  2^8,  59  NE  847;  .State 
V.  McC:iiniid.  KjS  Mo.  105.  59  SW  K3; 
Juliiison  V.  Stale,  27  Nebr.  687,  fi!)0, 
4.'i  NW  425;  Gandv  v.  State,  13  Nebr. 
445,  448,  14  NW  143;  State  v.  Clark, 
32  Nev,  H5.  151,  104  P  593.  AnnCas 
1912C751;  Hart  v.  State.  3S  Tex.  382. 
383;  Fowler  v.  State.  (Tex.  Cr,  A.) 
148  SW  576,  577;  Atkinson  v.  State, 
34  Tex.  Cr.  424,  42S.  30  SW  1064; 
Brown  v.  Slate.  27  Tex.  A.  310,  338, 
11  SW  412;  State  v.  Kvaiis,  27  n.ih 
12,  15,  73  P  1047.  Otht-r  i-:istH  com- 
parlnK  and  dlstlngulshintr  tin  nf  terms 
see  U.  S.  V.  Ford,  31  F.'d,  2>i.  27; 
Lewis  V.  State.  35  Ala,  Ij^^s;  State 

V.  Marshall,  14  Ala.  411.  1U;  I'eo.  v. 
Stltes,  75  Cal.  670,  575.  17  P  693:  Peo. 
V.  pSuma,  18  Cal.  A,  131.  132.  122 
P  481;  &S  p.  Floyd.  7  Cal.  A.  5gS.  590, 
9fi  P'.lTfii  Bunch  v.  State,  58  Fla.  9, 
11.  M  Sf  684,  138  AmSR  91;  Smith  v. 
State,  128  Ga.  544.  546.  55  SE  476; 
Dahlberg  v.  Peo.,  225  111.  485,  48S, 
80  NE  310;  Orajiam  v.  Peo.,  181  111. 

Thompson  v.  Tea..  99  TIL  158,  181; 
Booher  v.  State,  16S  Ind.  435,  442,  80 
NE  156.  54  LRA  391;  State  v.  John- 
son, 19  Iowa  230,  232:  In  re  Schur- 
man.  40  Kan.  533,  541.  M  P  277: 
Nlder  v.  Com.,  140  Ky,  B84,  690,  ISl 
SW  1024.  AnnCasl9131I1246;  State  v. 
Iioran,  99  Me.  329.  332,  59  A  440.  106 
AniSR  27S;  Peo.  v.  Younps,  122  Mich. 
292  296  fil  NW  114,  47  LRA  108; 
StukcK  V,  State.  92  Miss.  415.  426.  46 
S  G27,  21  I.RANS  S9S:  Cunnliidham 
V.  State,  49  Miss.  fiS5.  701:  P.t),  v. 
Kane.  ICl  N.  Y.  380.  nS9.  55  NE  ■U6; 
Peo.  V.  Moran,  123  N.  V,  254,  256.  257. 
25  NE  412,  20  AinSR  7ri2.  10  I.UA 
109 ;  Peo  v.  Kathan,  136  App.  Div. 
303,  307,  120  NYS  1096;  Peo.  v.  Gard- 
ner, 73  Hun  66,  fiS,  25  NYS  1072;  PeO. 
V.  Moran,  54  Hun  279,  285,  7  NYS 
582,  7  N.  Y.  Cr.  329;  Peo.  v.  SjioIas^'O, 
67  NYS  1114,  1115,  15  N,  Y.  Cr.  1^4; 
State  v.  Hewett,  158  N.  C.  627.  629, 
74  SE  356;  State  v.  Barnes.  122  N,  C. 
MSI,  1037,  29  SB  381;  State  v.  Gold- 


329.  330:  State  v.  Crulkshank,  13  N. 
D.  337.  348,  100  NW  697;  Pox  v.  State, 
34  Oh.  St.  377,  379;  Ex  p.  Turner.  3 
OW.  Cr.  168.  173,  ,104  P  1071;  State 
V.  Taylor,  47  Or.  455,  458,  84  P  »2, 
4  LRANS  417,  8  AnnCaa  627;  SUte 
V.  Daly,  41  Or.  515,  517,  70  P  706; 
Randolph  v.  Com.,  6  Serg.  &  R.  (Pa.) 
808;  Com.  v.  Dougherty,  37  Pa.  Co. 
62,  63;  Willis  V.  Jolliffe,  82  S.  C.  Kq. 
447,  489;  Holloway  v.  State,  54  Tex. 
Cr.  465,  473.  113  SW  928-  Gates  v. 
Com.,  Ill  Va.  837,  S41,  69  SE  520.  44 
LRANS  1047;  Uhl  v.  Com.,  6  Gratt. 
<47  Va.)  706;  State  v,  Hager.  50  W. 
Va.  370,  40  SB  393;  Rex  v.  Higgins,  2 
East  5.  21,  102  Reprint  269  [foil  Rex 
V.  Scofleld.  Cald.  397]. 

60.    See  Attendance  post  this  page. 

ex.    Century  D. 

[a]  AtUnded   tr  v^TbIoImu— (1) 

A  person  who  calls  at  a  physician's 
ofhce,  submits  to  an  examination,  and 
receives  a  prescription  for  his  ail- 
ment, and  again  calls  and  consults 
the  physician  professionally,  paying 
him  a  fee.  Is  attended  by  such  phy- 
sician, within  the  meaning  of  the 
question,  "when  and  by  what  physi- 
cian were  you  last  attended,  and  for 
what  complalntr*  as  used  In  an  ap- 
plicatian  for  life  Insurance.  White 
v.  Provident  Sav.  L.  Assur.  Soc,  163 
Mass.  108.  116,  89  NE  771,  27  LRA 
398.  (2)  A  physician  not  engaged  In 
practice,  who  is  present  as  a  friend 
or  neighbor  when  a  wounded  man  Is 
brought  into  his  house,  and  who.  at 
the  request  of  another  neighbor,  ex- 
amines the  wounds  and  administers 
an  opiate.  Is  not  necessarily  an  "at- 
tending physician"  within  the  con- 
ditions of  a  life  insurance  policy  on 
that  subject.  At  the  most.  It  is  a 
question  for  the  Jury.  Gibson  v. 
American  Mut.  L.  Ins.  Co.,  37  N.  T. 
580,  582.  (3)  Merely  calling  a  phy- 
sician to  prescribe  for  a  temporary 
Indisposition,  not  serious  In  Its  na- 
ture and  not  affecting  the  person's 
sound  bodily  health.  Is  not  being 
"attended"  by  a  physician,  within  the 
meaning  of  such  word  in  an  appli- 
cation for  insurance  in  response  to 
the  printed  question,  "How  long 
since  you  were  attended  by  a  phy- 
sician, or  professionally  consulted 
one?"  Plumb  v.  Penn  Mut;  L.  Ins. 
Co.,  108  Mich.  94,  99,  66  NW  611. 
See  also  post  note  64  [dl. 

[b]  TaUng  a  aepodtlon.^ — Where 
a  statute  directs  that  the  mftgls- 
trate  taking  a  deposition  shall  an- 
nex thereto  a  statement  as  to 
whether  the  opposite  party  or  his 
attorney  "attended"  at  the  taking  of 
the  deposition  It  was  held:  "By  the 
word  "attended,'  as  here  used,  the 
legislature  undoubtedly  meant  some- 
thing more  than  mere  personal  pres- 
ence. It  stgnifles  that  the  party  was 
present  ana  participated  In  the  ex- 
amination of  the  witnesses."  And 
therefore,  where  It  appears  from  the 
deposition  that  a  portion  of  the  tes- 
timony favorable  to  the  party  taking 
it  was  objected  to,  It  will  be  pre- 
sumed that  the  objection  was  made 
by  the  adverse  party.  It  being  cer- 
tified by  the  offlcer  that  such  party 
"attended"  at  the  taking  of  the  depo- 
sition. MUler  V.  UcDonald.  IS  wis. 
673.  675. 

62.    Century  D. 

[al  AnthorltT  "to  attend  to  the 
ImsliMSs  of  til*  principal,  generally" 
does  not  authorize  the  a^nt  to  sell 
and  convey  real  estate;  nor  does  It 
allow  him  to  dispose  of  the  per- 
sonalty of  his  principal,  unless  neces- 
sary to  conduct  the  business.  Co- 
quillard  v.  French,  19  Ind.  274,  287. 

[b]  SvpMdatniavwMi— In  a  sub- 
contract by  which  a  contractor  as- 


signed the  main  contract,  with  an 
agreement  that  the  assignee  sboold 
furnish  all  materials,  and  that  the 
original  contractor  should  "attend  to 
and  build  the  house"  and  receive  the 
profit  on  the  contract  after  the  bills 
were  paid,  the  clause  'Attend  to  aod 
build"  merely  means  to  superintend 
the  work.  McPhee  v.  Youmg,  1|  Colo. 
80,  88,  21  P  1014. 

63.  Atteadasoet  Of: 

Scholar  see  Schools  and  Scboot  Dl^ 

trlcta  [35  Cyc  1121). 
Witness  see  Witnesses  [40  Cyc  212S]. 

64.  Century  D. 

[a]    Attendaao*     on  oovrt. — (1) 

"Attendance  upon  the  court."  within 
the  meaning  of  the  statute  prohibit- 
ing the  arrest  of  a  person  on  civil 

firocess  while  In  attendance  on  court, 
ncludes  the  time  a  defendant  from 
a  foreign  state  remains  at  the  place 
where  the  court  Is  held,  although 
his  case  Is  passed  from  day  to  day, 
without  any  new  assignment,  on  ac- 
count of  the  Illness  of  the  other 
party.  Bills  v.  Degarmo,  17  R.  L 
715.  716.  24  A  579.  19  LRA  S60.  <3> 
A  Statute  provided  that  jurors  should 
receive  a  certain  sum  par  day  ''for 
attendance  upon  courts  of  record." 
It  was  held  that  a  Juror  Impaneled 
for  a  certain  case  is  not  entitled  to 
fees  for  days  on  which  he  is  ex- 
cused from  attendance  on  account  of 
the  continuance  of  the  case.  Mason 
v.  Culbert,  108  Cal.  247,  249,  41  P 
464.  The  court  In  that  case  said:  "A 
Juror  may  be  in  attendance  upon 
court  without  being  impaneled  to  trr 
any  cause,  and  for  every  day  of 
such  attendance  the  statute  autbor- 
Iecs  him  to  be  compensated.  The 
per  diem  provided  by  the  statute  li 
not  intended  to  be  in  the  nature  of  a 
salary  for  the  time  that  he  Is  serviag 
as  a  juror,  or  as  wages  for  trying  a 
cause,  but  rather  as  a  compensation 
for  the  time  during  which  he  is  with- 
drawn from  his  ordinary  avocation 
and  In  actual  attendance  upon  the 
court.  After  he  has  been  drawn  as 
a  Juror  he  may  be  excused  from  at- 
tendance for  a  definite  period,  and. 
after  a  Jury  has  been  impaneled  and 
sworn,  the  remaining  Jurors  may  be 
excused  from  attendance  until  some 
future  day.  In  such  cases  they  are 
not  "In  attendance  upon  the  court' 
during  the  period  for  which  they  are 
excused." 

[bl  T—»  of  lefflslators;  Mtaud 
tendanoe. — The  words  "each  day's  at* 
tendance."  in  the  constitution  of 
Wisconsin  relating  to  compensation 
of  members  of  the  legislature,  mean 
an  attendance  for  the  purpose  of  dis- 
charging legislative  duties  as  such 
duties  are  usually  performed,  attd, 
altbougli  there  may  be  a  temporary 
cessation  of  the  legislative  functions 
by  the  respective  bodies,  caused  by 
a  temporary  adjournment  over  Sun- 
day or  a,  holiday,  or  to  tecUltate  busi- 
ness and  to  enable  committees  to  con- 
sider and  mature  bills  and  resoln- 
tlons,  yet  for  attendance  during  sncb 
adjournments  the  members  are  en- 
titled to  their  per  diem  compensa- 
tion. State  V.  Hastings,  16  Wla  337. 
839.  To  same  effect  Bx  p.  Pickett,  24 
Ala.  91.  95  (where  it  was  said:  'A 
member  may  be  engaged  in  attend- 
ance on  the  General  Assembly,  during 

tierioda  of  temporary  cessations  of 
eglslatlve  functions  by  the  respec- 
tive bodies;  and  the  per  diem  com- 
pensation was  Intended  as  a  remu- 
neration for  the  ser\-lcee  of  the  mem- 
bers, as  well  as  to  provide  for  tbelr 
expenses  during  the  period  they  were 
required  to  be  absent  from  their 
homes  in  attending  to  the  duties  of 
legislation,  as  those  duties  are  am- 
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ATTENTION.  The  act  or  state  of  attending 
or  heeding;  Dotiee;  exclusive  or  special  eonsidera- 
tioD  f  eonsideratioQ ;  observant  care ;  notice."" 

ally  and  ordinarily  performed.  And 
the  object  in  Itmltlns  this  compen- 
■ation  to  each  day's  attendance,  was. 
to  Mcura  on  the  part  of  the  mem- 
ber, who  was  not  within  the  exemp- 
tions provided  for  by  section  44,  the 
performance  of  legislative  duty  dur- 
uv  those  days  wiilch  the  bouse  to 
mfeh  he  belonged  deemed  necessary 
to  devote  to  the  business  of  leglsla- 
tioJL  It  was  never  Intended  that  the 
Bwmbers  of  the  Ijegislature  should 
not  receive  pay  for  Sundays,  or  pend- 
ing temporary  adjournments  upon 
holidays,  or  on  occasions  of  the 
death  of  a  member"). 

[c]  Tees  of  memhers  of  ■  bosxd 
of  trmstees. — A  statute  provided  that 
members  of  a  board  of  trustees  of  a 
penitentiary  should  receive  a  certain 
■um  per  day  for  each  day  employed 
In  "attendance"  upon  sessions  of  the 
board,  and  all  traveling  expenses 
necessarily  Incurred  therein.  In 
State  V.  Brisgs,  5  N.  D.  69.  71,  63 
NW  208.  It  was  held  that  a  member 
of  the  board  of  trustees  was  entitled 
to  receive  his  fees  for  each  day  ac- 
tually spent  in  'Attendance"  upon 
the  sessions  of  the  board,  including 
the  time  necessarily  and  actually 
spent  In  traveling  from  the  place  of 
bis  residence  to  the  place  where  the 
Msalon  of  the  board  was  held.  The 
court  said:  "The  meaning  of  the 
statute  is  not  entirely  clear,  but  we 
are  Inclined  to  Interpret  it  liberally, 
and  In  such  a  way  as  will  avoid  un- 
lust  result.  If  a  narrow  and  literal 
meaning  is  given  to  the  word  At- 
tendance.' It  will  follow  that  no 
member  can  receive  anything  at  all 
for  his  traveling  expenses,  because 
there  can  be  none  while  a  member 
is  In  attendance  at  a  session.  Pur- 
Ing  a  session  the  member  who  Is 
present  cannot  b«  traveling  nor  in- 
curring expense  In  travel.  But  If  the 
term  ^attendance'  receives  a  more 
liberal  construction  when  used  In 
connection  with  traveling  expenses, 
and  is  cM>nstrued  to  mean  the  whole 
period  during  which  the  member  Is 
traveling  to  and  from  his  place  of 
residence  to  the  place  of  the  session, 
as  well  as  while  at  the  place  of  ses- 
sion, we  can  see  no  reason  why  the 
same  word  should  not  have  the  same 
signlflcance  when  used  in  connection 
with  the  per  diem  allowed  for  com- 
pensation. The  phrase  "necessarily 
Incurred  therein'  refers  back  to  the 
word  'attendance,'  and  throws  light 
upon  the  sense  in  which  that  word  Is 
used.  .  .  .  The  member  residing  at  a 
distance  from  the  place  of  meeting 
is  not  engaged  In  his  own  private 
business  while  traveling  to  and  from 
the  place  of  meeting,  but  Is  then  em- 
ployed In  and  about  the  matter  of  his 
'attendance'  upon  a  session.  The  leg- 
islative purpose  la  clearly  manifest- 
ed that  the  offlce  of  trustee  shall  not 
be  a  purely  honorary  ofllce.  The  In- 
tention to  compensate  for  their  serv- 
ices by  a  per  diem  Is  clearly  ex- 
pressed In  the  statute:  and  we  are 
unable  to  see,  either  In  the  language 
employed  by  the  legislature  or  In 
reason,  why  members  should  not  be 
compensated  for  all  the  tune  neces- 
sarily' and  actually  employed  In  the 
service  of  ths  state  as  members  of 
such  board." 

[d]  Xsdloal  ftttsndaaes^d)  It 
Was  held  that  a  mere  calling  at  a 
doctor's  office  for  medicine  to  relieve 
a  temporary  Indisposition,  not  seri- 
ous In  Its  nature,  or  a  physician's 
calling  on  the  applicant  at  home  for 
the  same  purpose,  could  not  be  con- 
sidered "an  attendance"  within  the 
meaning  of  this  question,  but  that 
such  attendance  must  have  been  for 
some  disease  or  ailment  of  Impor- 
tance, and  not  for  an  indisposition  of 
a  day  or  so,  trivial  in  Its  nature,  and 
such  as  all  persons  are  liable  to  who 


ATTEST."*  To  bear  witness  to;""  to  bear  witness 
to  a  faet;"*  to  affirm  to  be  true  or  genuine;^**  to  act 
as  a  witness  to;'^  to  certify  ;'2  to  certify  to  the 


are  yet  considered  to  be  in  sound 
health  generally.  Brown  v.  Metro- 
politan L.  Ins.  Co.,  6E  Iflch.  206,  810, 
S2  NW  610.  8  AmSR  894.  (2)  To 
constitute  "medical  attendance," 
within  the  meaning  of  a  question  In 
a  life  Insurance  policy  as  to  who  is 
the  applicant's  *'u8ual  medical  at- 
tendant," It  Is  not  requisite  that  a 
physician  should  attend  the  patient 
at  his  home.  Attendance  at  his  own 
office  Is  sufficient.  Cushman  v.  U.  8. 
Life  Ins.  Co.,  TO  N.  T.  72,  78.  (3) 
The  words  "medical  attendance,"  as 
used  In  the  code  providing  for  the 
relief  of  the  poor,  are  not  restricted 
in  their  meaning  to  the  professional 
attendance  of  a  physician,  but  may 
include  nursing  and  washing.  The 
court  said:  "It  Is  Insisted  by  the 
defendant  that  the  words  "medical 
attendance,'  as  used  in  the  statute, 
do  not  mean  attendance  for  the  mere 
purpose  of  administering  medicine, 
but  attendance  for  the  purpose  or 
prescribing  it  professionally.  While 
the  words  'medical  attendance'  are 
often  used  to  denote  the  rendering  of 
professional  medical  services,  we  do 
not  think  that  their  use  In  that  re- 
spect Is  such  as  necessarily  to  ex- 
clude all  other  meanings.  The  ef- 
forts of  the  physician,  however  skill- 
ful or  assiduous  he  may  be,  must 
usually  be  supplemented  by  an  at- 
tendance which  he  cannot  give.  It 
matters  not  that  the  persons  who 
give  such  attendance  are  usually  de- 
nominated nurses.  Their  office  Is  to 
assist  the  physician  to  obtain  cer- 
tain medical  results.  We  have  no 
reason  to  suppose  that  the  legisla- 
ture used  the  words  'medical  attend- 
ance' with  the  design  that  any  nar- 
row or  technical  meaning  should  be 
put  upon  them.  The  statute  con- 
templates that  there  are  persons  who 
need    county    assistance    but  who 

Should  not  be  sent  to  the  county  poor 
ouse.  It  provides  that  the  town- 
ship trustees  shall  determine  who 
such  persons  are  and  supply  the 
necessary  relief."  Scott  v.  Wlnne- 
whlek  County,  62  Iowa  B79.  SSO,  9  NW 
B26. 

See  also  ante  note  61  [a], 
[el    Tots  In  reUgtons  sodstr, — 

Where  an  act  for  the  Incorporation 
of  religious  societies  provided  that 
no  person  should  be  entitled  to  vote 
at  any  election  held  by  any  society 
Incorporated  under  the  act  "until  he 
Shan  have  been  a  stated  attendant 
on  divine  worship  in  the  said  congre- 
gation or  society,"  etc.,  it  was  held 
that  "stated  attendance''  must  be  In- 
terpreted to  mean  the  personal  pres- 
ence of  the  voter  statedly  at  the  re- 
ligious meetings  of  the  society,  and 
that  the  regular  attendance  of  the 
wife  or  other  member  of  the  family 
is  not  sufficient  Peo.  v.  TuthUI,  31 
N.  T.  650,  560. 

66.  Webster  D.  [quot  Manler  v, 
Appling,  112  Ala.  663,  6«»,  20  S  978; 
Bauman  v.  McManus,  75  Kan.  106, 
UO,  89  P  15,  10  L.RANS  1138]. 

[a]  Froniss  of  attention.— -A 
promise  to  give  a  proposal  for  the 
purchase  of  merchandise  prompt  at- 
tention is  not  a  promise  of  accept- 
ance; It  is  no  more  than  a  courteous 
promise  to  give  It  consideration. 
Manler  v.  Appling,  112  Ala.  663,  669, 
20  8  978.  See  also  Bauman  v.  Mc- 
Manus, 76  Kan.  106,  110.  89  P  16,  10 
LRANS  1138. 

tb]  Snls  more  strlet  irlth  oom- 
mmmal  papsr, — In  Rees  v.  Warwick, 
2  B.  &  Aid.  113,  114.  106  Reprint  308, 
It  was  held  that  where  one  was  noti- 
fied of  a  bill  of  exchange  having  been 
drawn  upon  him  and  replied  that  It 
should  "have  attention,"  the  phrase 
did  not  as  a  matter  of  law  Import  the 
acceptance  of  the  bill.  But  the  ruling 
was  based,  as  appears  from  the  quo- 
tation from  the  opinion  made  in 


Atchison  First  Nat.  Bank  v.  Commer- 
cial Sav.  Bank,  74  Kan.  606.  87  P  746. 
118  AmSR  840,  8  LRANS  1148.  11  Ann 
Cas  281.  decided  Nov.  10,  1906.  largely 
upon  considerations  growing  out  of 
the  foot  that  the  transaction  had  to 
do  with  negotiable  paper,  on  which 
account  especial  exactness  of  lan- 
guage was  necessary,  and  a  strict 
construction  of  it  proper.  Bauman  v. 
HcHanus,  75  Kan.  109,  110,  89  P  16, 
10  LRANS  1188. 

6a.  Century  D.  [quot  Manler  v. 
Appling,  112  Ala.  663,  669,  20  8  978; 
Bauman  v.  McManus,  75  Kan.  lOff. 
Ill,  89  P  15,  10  LRANS  1136]. 

67.  See  Attestation  post  p  558; 
Sign  [36  Cye  441];  Subscribe  [87  Cyo 
479]. 

[a]  The  word  la  Aorlved  from  the 
Latin  words  "ad"  and  "teatarl," 
meaning  literally  to  witness  or  to 
bear  witness.  International  Trust 
Co.  V.  Anthony,  45  Colo.  474,  482,  101 
P  781,  22  LEANS  1002,  16  AnnCas 
1087. 

68.  Oxford  D.  [quot  In  re  Paxon. 
221  Pa.  98.  110,  70  A  2801;  Webster 
D.  [quot  McGulre  v.  Church,  49  Conn. 
248,  249];  International  Trust  Co.  v. 
Anthony,  46  Colo.  474,  477,  101  P  781. 
22  LRANS  1002,  16  AnnCas  1087; 
Den  V.  Matlack,  17  N.  J.  L.  86,  104; 
Wright  V.  Wakeford.  4  Taunt  213, 
223.  128  Reprint  310. 

69.  McGulre  v.  Church,  49  Conn. 
248,  249;  Hudson  v.  Parker.  1  Rob. 
Bccl.  14,  26. 

[a]  niostratioits. — ^In  Hudson  v, 
Parker,  1  Rob.  Bed.  14.  26,  the  c6urt 
said:  "'To  attest'  is  to  bear  wit- 
ness to  a  fact.  Take  a  common  ex- 
ample: a  notary  public  attests  a  pro- 
test; he  bears  witness,  not  to  tlx« 
statements  In  that  protest,  but  to  the 
fact  of  the  making  of  those  state- 
ments; so  1  conceive,  th«  witnesses  In 
a  will  hear  witness  to  all  that  the 
statute  requires  attesting  witnesses 
to  attest,  namely,  that  the  signature 
was  made  or  acknowledged  m  their 
presence." 

70.  Webster  T).  [quot  McGulre  v. 
Church,  49  Conn.  248,  249;  Sawyer  v. 
Lrf>renzen,  149  Iowa  87,  92,  127  NW 
1091,  AnnCasl912C  940j. 

71.  Hannah  v.  Brereton,  28  Que. 
Super.  98,  105. 

79.  Anderson  L.  D.  [quot  Wlckers- 
ham  v.  Johnston,  104  Cal.  407,  413, 
38  P  89,  43  AmSR  1181;  Century  D. 
[quot  LIpewitz  v.  SIglfn,  34  Pa.  Co. 
684,  586];  Oxford  D.  Jquot  In  re  Pax- 
on. 221  Pa.  98,  110,  70  A  280];  Web- 
ster D.  [quot  McQulre  v.  Church,  49 
Conn.  248,  249J:  Sloan  v.  Sloan.  184 
III.  579,  584.  56  NE  952;  Gibson  v. 
Nelson.  181  HI.  122,  128,  54  NB  901, 
72  AmSR  254;  Swift  v.  Wiley,  1  B. 
Mon.  (Ky.)  114,  115:  Tobln  v.  Haack, 
79  Minn.  101.  107,  81  NW  768;  Oer- 
ner  v.  Mosher,  68  Nebr.  135,  149,  78 
NW  384,  46  LRA  244;  In  re  Downle. 
42  Wis.  66,  76. 

[a]  Tor  example,  the  word  "at- 
test," as  used  In  a  statute  requiring 
reports  of  national  bank  directors  to 
be  attested  by  the  signatures  of  at 
least  three  directors,  and  attested  by 
the  oath  of  the  president  or  cashier, 
means  something  more  than  to  wit- 
ness the  exectitlon  of  the  report  by 
the  president  or  the  cashier.  It 
means  to  certify  its  correctness.  Oer- 
ner  v.  Mosher.  68  Nebr.  136,  148.  78 
NW  384.  46  LRA  244. 

[b]  "Certlfled'*  wrpOKrmmmt — ^In 
Llpewits  V.  Slglln.  34  Fa.  Co.  584,  68«, 
the  court  said:  "The  counsel  for  the 
exceptants,  on  argument,  made  the 
further  objection  to  the  amended  re- 
turn that  it  set  forth  the  service  of 
a  certified  copy  "Instead  of  a  true 
and  attested  copy"  as  required  by  the 
act.  There  Is  no  difference  whatever 
In  the  meaning  of  the  two  expres- 
sions. The  Century  Dictionary,  and 
no  doubt  all  other  dictionaries,  give 
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verity  of  a  eopy  of  a  pnbUe  doeoment;**  formally 
1^  Bignature;^*  to  make  a  solemn  deduation  in 
words  or  writing  to  support  a  faet;^'  to  siffoify  by 
•  subscription  of  his  name  that  the  Biiper  nss  wit- 
nessed the  execution  of  the  particular  instrument;*' 
to  signify  in  a  certain  teelmieal  way  by  a  formal 
subscription  that  one  has  witnessed  the  execution 
of  a  written  instrument;"  to  subscribe;'^  to  tes- 


tify;** to  witness.**  Appropriately  used  for  tbe 
affirmation  of  persons  in  their  official  ciquicity  to  test 
the  truth  of  a  writing;"^  the  technical  word  by  which, 
in  the  practice  of  msny  states,  a  certifying  officer 
gives  assurance  to  the  verity  of  a  copy.**  In  the  past 
tense,  the  word  has  been  held  to  mean  authenti* 
cated;**  signed  in  the  presence  of;"*  verified ;••  wit- 


tb«  meaning  of  'attest'  as  to  certi- 
fy,' and  a  'copy'  must  necessarily  be 
a  true  copy  or  It  is  not  a  copy  at  alL 
The  use  of  the  word  'true  In  this 
connection  is  men?  siirplu.s.ige  and 
a  relic  of  the  vcrljosity  of  li-tiiil  uX- 
preasion  in  a  furrm-c  iiKf .  A  cfttl- 
fled  copy  is  necessarily  Ih-Tifure  a 
true  and  attested  copy." 

73.  Anderson  L.  1).  [nuot  Wickor- 
Sham  V.  Jolinslon,  104  Cal.  407,  413, 
38  P  89.  43  AmSK  118]. 

74.  Oxford  U.  [quol  In  re  I'axon, 
221  Pa.  9S.  110,  TO  A  ^SOJ. 

[a]  Biffnature  by  anotliar. — The 
word  "attest,"  as  used  in  the  statute 
nquiring  that  wills  shall  be  attested 
and  Bubacribed  In  the  testator  s  pres- 
ence, does  not  require  the  attesting 
witness  to  sign  his  own  name  or 
touch  the  pen  while  another  signs, 
but  the  will  Is  atK-sted,  within  the 
meaning  of  the  suuutf.  if  ihc-  witni'Sa 
Is  present  and  has  anotluT  aii^n  at 
Ms  request.  Lord  v.  Lord,  58  N.  H. 
7,  9.  A  AmR  SSS. 

[b]  "T^imf^"  dlattuffxilslted^ 
The  term  "executed"  algnifles  the 
acts  required  of  the  testator;  the 
term  "attested"  slgnKleB  those  re- 
quired of  the  witnesses.  The  tes- 
Utor  axMUtea,  a.pA  the  witnesses  "at- 
t«at.i*^ewla  v.  Lewis,  18  Barb.  17, 
Sa  [afl  11  N.  T.  220]. 

H.  Webster  D.  [quot  McOulre  v. 
Church,  49  Conn.  248,  2491. 

ye.  Ponovan  v.  St.  Anthony,  etc, 
sa.  Co.,  8  N.  D.  585,  589,  80  NW  772, 
73  AmSR  779.  46  LRA  721. 

77.  Abbiitf  I>.  v.  [quot  Hannah  v. 
BrertMoii,   'i:'.   Que.   Kuper.  9S,  105]. 

[a]  Actual  presence. — To  attest 
an  instrumtnt  is  not  morely  to  sub- 
scribe one's  name  to  it  as  having 
been  present  at  its  execution,  but  It 
Includes  also  essentially  the  being 
in  fact  present  at  its  execution. 
Sharpe  v.  Birch.  8  Q.  B.  D.  Ill,  llS; 
Roberts  v.  Phillips.  4  E.  &  H-  4:.0, 
82  ECL  450,  119  Reprint  162;  Bryan 
V.  White,  2  Rob.  Eocl.  315.  Sfc  :ilso 
Doe  V.  Burdett.  4  A.  &  K.  1.  31  ECL 
21,  111  Reprint  687;  Freshfleld  V. 
Reed.  9  M.  &  W.  404,  152  Reprint  171. 
See  infra  text  and  note  84. 

78.  California  Canneries  Co.  v. 
Scatena,  117  Cal.  447.  449,  49  P  412; 
In  re  Wallter.  110  Cal.  3S7.  i:  P 
81&.  52  AmSR  104,  30  LllA  4  .0. 

la]  "•ttbecplbing"  dlstlng-uished. 
»Tobin  V.  Haack.  79  Minn,  I'M,  lufl, 
81  NW  763,  the  court  said:  '  Tn.  r.  Is 
a  very  marked  distinction  lut wmn 
^attesting'  and  'subscrlbinK'  a  will. 
It  Is  very  clearly  pointed  out  by  P.nb- 
wtaon,  d  In  Swift  V.  Wiley,  1  B. 
IbSTlCKr.)  114.  116:  'As  the  statute 
MtmlrMi  two  witnesses  to  the  publl- 
o^tlon  of  a  win  disposing  of  real 
•state,  the  paper  subscribed  by  the 
wUnesses  must,  of  course,  be  com- 
pMted  as  a  legal  will  at  the  time  of 
atXMtatlon.  ...  To  attest  the  publi- 
cation of  a  paper  as  a  last  will,  and 
to  subscribe  to  that  paper  the  names 
of  tbe  witnesses,  are  very  different 
things,  and  are  required  for  obvious- 
ly distinct  and  different  ends.  At- 
testation Is  the  act  of  the  senses, 
subscription  Is  tbe  act  of  the  hand; 
the  one  Is  mental,  the  other  mechani- 
cal, and  to  attest  a  will  Is  to  know 
that  It  was  published  as  such,  and  to 
certify  the  facts  required  to  consti- 
tute an  actual  and  legal  publication: 
but  to  subscribe  a  paper  published  as 
a  win.  Is  only  to  write  on  the  same 
paper  the  names  of  the  witnesses,  for 
the  sole  purpose  of  Identification. 
There  may  be  a  perfect  attestation 
In  fact,  without  subscription.'  And 


we  may  add  to  this  that  there  may 
be  a  subscription  In  fact  without  at- 
testation." See  In  re  Downle,  42 
Wis.  66,  68.  See  also  Subscribe  [37 
Cyc  479].  See  also  Attestation  post 
p  B&4  notes  7  [a],  [b]. 

78.  Oxford  D.  [quot  In  re  Faxon, 
221  Pa.  98,  110,  70  A  280]. 

[a]  7or  «xaiiiBl«y  (I)  "attest,"  as 
used  with  regard  to  deeds.  Implies 
that  a  witness  shall  be  present  to 
testify  that  the  person  who  Is  to 
execute  the  deed  has  done  the  act 
required.     Freshfleld  v.  Reed,  9  M. 

6  W.  404,  406,  152  Reprint  171.  (2) 
The  term  "attested."  in  a  statute  re- 
quiring a  will  to  be  "in  writing,  sub- 
scribed by  the  testator,  and  attested 
by  three  witnesses,  all  of  them  sub- 
scribing m  his  presence  and  In  the 
presence  of  each  other,"  does  not  Im- 
port that  the  attesting  witness  must 
know  that  the  Instrument  is  a  will, 
but  the  object  of  the  attestation  is 
that  the  witness  may  be  able  to  testi- 
fy that  the  testator  put  bis  name  on 
the  Identical  piece  of  paper  upon 
which  the  witness  put  his  own.  Can- 
ada's App..  47  Conn.  4S0,  460. 

International  Trust  Co.  v.  An- 
thony. 45  Colo*  474.  479.  101  P  781, 
22  LRANS  lOOX,  16  AnnCas  1087. 

[a]  Party  as  attMHBff  wttnsii. 
"I  was  at  first  surprised  that  no  au- 
thority could  be  found  directly  In 
point;  but  no  doubt  the  common  sense 
of  mankind  has  always  rejected  the 
notion  that  the  party  to  a  deed  could 
also  attest  It.  I  do  not  pay  much 
attention  to  the  old  rule  of  evidence 
whereby  interested  persons  were 
rendered  Incompetent  as  witnesses; 
it  has  now  been  done  away  with  by 
statute.  What  Is  the  meaning  of  the 
word  'attestation,'  apart  from  the 
Bills  of  Sale  Act,  1878?  The  word 
Implies  the  presence  of  some  person, 
who  stands  by  but  is  not  a  party  to 
the  transaction.  The  view  which  I 
take  seems  to  be  confirmed  by  the 
circumstance  that  attestation  Is  un- 
necessary, unless  It  Is  required  by 
an  instrument  creating  a  power  or  by 
some  statute.  If  the  argument  of  Mr. 
Dugdale  la  correct,  the  attestation 
required  by  the  Bills  of  Sale  Act. 
1878,  would  be  satisfied  by  the  mere 
repetition  of  the  signature  of  a  par- 
ty to  the  deed;  can  this  be  regarded ' 
as  a  useful  provision?  I  do  not 
place  much  reliance  upon  what  was 
said  by  Lord  Bldon,  L.  C,  In  Coles 
V.  Trecothlck,  9  Ves.  Jr.  234,  251,  32 
Reprint  592,  but  I  do  rely  upon 
Freshfleld  v.  Reed,  9  M.  ft  W.  404.  152 
Reprint  171.  It  follows  from  that 
case  that  the  party  to  an  Instrument 
cannot  'attest'  ft."    Seal  v.  Clarldge, 

7  Q.  B.  D.  SIS,  S19  (per  Lord  Sel- 
borne,  L.  C). 

81.  McOulre  V.  Church,  49  Conn. 
248,  249. 

[a]   IMUffatlOB  of  bovw.— In  Mo- 

Ouire  T.  Church,  49  Conn.  248,  249, 
it  was  held  that  where  an  officer  was 

required  to  attest  a  paper  he  could 
not  delegate  his  power  to  his  clerk. 
The  court  said:  "The  law  requires 
an  attestation  of  the  copy  by  the  of- 
ficer. Webster  defines  the  word  'at- 
test' as  follows:  To  bear  witness 
to;  to  certify;  to  affirm  to  be  true  or 
genuine;  to  make  a  solemn  , declara- 
tion in  words  or  writing  to  support 
a  fact;  appropriately  used  for  the  af- 
firmation of  persons  In  their  official 
capacity,  as  to  attest  the  truth  of  a 
writing,  to  attest  a  copy  of  record.' 
Can  an  ofHcer  certify  by  another  that 
a  document  Is  a  true  copy  of  the 
original,   any   more   than   he  could 


make  oath  by  another  to  the  aama 
effect?  It  is  clear  that  there  was  no 
attestation  of  the  copv." 

sa.  Abbott  L.  I>.  [quot  Wicker- 
sham  V.  Johnston.  104  CaJ.  407,  413, 
38  P  89,  48  AmSR  1181.  See  also 
Sawyer  v.  Lorensen.  149  Iowa  87,  91, 
127  KW  1091,  AnnCul912C  940. 

83.  Goes,  etc,  Co.  V.  Pec,  4  tSL 
A.  610.  615. 

[a]  Tbna.  as  used  In  a  statute 
authorising  the  tatting  of  the  Interest 
of  the  stockholder  in  any  corporalioa 
by  execution,  but  providing  that  if 
the  property  has  not  been  attached 
in  such  suit  the  officer  shall  leave  an 
attested  copy  of  the  execution  with 
the  clerk,  etc.,  "attested"  means  "au- 
thenticated." Ooss,  etc,  Co.  v.  Pec 
4  111.  A.  610,  516. 

[b]  Zaowledge  not  lBolndsd.F— Un- 
der a  statute  providing  that  the  will 
must  be  attested  by  three  or  more 
credible  witnesses  In  the  presence  of 
the  testator  and  each  other,  it  la  not 
necessary  that  the  witnesses  know  at 
the  time  they  sign  tbat  the  Instru- 
ment Is  a  will,  the  word  "attested" 
not  Including  such  knowledge  in  lu 
meaning.  In  re  Claflln.  75  Vt.  19,  24, 
62  A  106S,  58  LRA  261.  See  also 
Canada's  App.,  47  Conn.  460,  460. 

[c]  «ViotMI*'  aistiBQlshed  ^In 
re  I^n.  221  Pa.  98.  107,  70  A  280. 

8«.  D«n  V.  Matlack.  17  N.  J.  L. 
86,  104  (where  the  court  said:  "It 
was  Intended  to  make  the  testator 
sign  In  the  presence  of  the  witnesses; 
for  it  provided  that  all  wills  'should 
be  signed  by  the  testator,  and  attest* 
ed  In  his  presence^  by  three  or  four 
credible  witnesses.'  what  were  the 
witnesses  to  attest  (which  means, 
bear  witness  to)  but  the  act  of  sign- 
ing? Lord  Holt  in  after  times  said, 
'the  amount  of  the  words  is,  that 
the  signing  shall  be  in  the  presence 
of  the  witnesses;'  he  said,  "tts  plain, 
that  they  are  to  prove  the  signing, 
which  they  cannot  do  unless  they  are 
present;  that  It  la  the  same  as  if  tbe 
words  had  been,  that  the  will  must 
be  signed  In  the  presence  of  the  wit- 
nesses' ").  See  supra  text  and  note 
77  [aj. 

85.  Donaldson  T.  Wood,  tt  Wend. 
(N.  T.)  896,  400. 

[a]  •••Attested'  Moonat."— In 
Donaldson  v.  Wood,  22  Wend.  (N.  T.) 
396,  400.  the  court  said:  "I  have  no 
doubt  that  an  account  made  out 
against  the  contractor,  and  verified 
by  the  claimant's  own  ottth,  that  the 
balance  of  such  account  Is  justly  due 
to  htm  from  such  contractor  for  la- 
bor done,  and  materials  furnished  to 
him  under  his  contract  for  the  erec- 
tion or  furnishing  the  bulldinc.  Is 
an  attested  account  within  the  mean- 
ing of  the  statute,  and  tbat  the  leg- 
islature did  not  intend  to  require  the 
claimant  to  produce  legal  erfdenco  of 
the  correctness  and  juatloa  of  Us 
claim  In  tbe  first  Instanoa." 

[h]  AttMted  MitvlM^In  an  lo- 
dlotment  charging  the  violation  of  a 
statute  prohibiting  the  ofllcers  and 
directors  of  a  national  banking  asso- 
ciation from  making  any  false  entry 
In  any  book,  by  charging  that  such 
entries  were  attested,  the  term  does 
not  necessarily  intend  that.  In  any 
legal  sense,  they  made  the  reports 
or  any  entries  In  them,  U.  8.  v.  Pot- 
ter, 66  Ped.  88,  94. 

re]  AttOsted  oraar.— Under  Code 
PuV  Gen.  L.  (1904)  art  28  S  210,  pro- 
viding that  a  benefit  shall  not  be  as- 
signable except  to  the  beneActarles 
and  then  only  by  the  consent  of  the 
association,  but  the  member  may  mr> 


For  Ivtw  mmtm,  dsmlavBHatt  and  In  the  law  mo  cumulatlvo  Annotstloiu^  aamo  title,        lAd  note  iiiunbor. 
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noned.**  When  used  vitfa  reference  to  jndieial  writ- 
iagB  or  iKqneB  thereof,  the  word  seems  to  have  a  l^al 
meaning,  wbieh  is  an  autfaentieation  by  the  clerk  of 
tiw  oonrt  so  as  to  m$k9  them  receivable  in  evidence.*' 
ATTESTATION."  The  act  of  witnesaing  the 
dgnatare  of  an  instnmient  and  snbseribing  the 
name  of  the  witness  in  testimony  of  enoh  fact;" 
the  act  of  witnessing  the  aotusd  ezeeution  of  a 

render  his  certificate  and  have  a  new 
one  IsBued  to  any  one  or  more  of  the 
beneflclarles  as  provided  by  the  by- 
laws of  the  society,  and  the  by-laws 
of  a  fraternal  society  providing  that 
the  benefit,  on  the  death  of  a  member, 
■hall  be  paid  to  his  widow,  orphans, 
parents,  or  'Attested  order,"  a  will 
oC  a  member  dlsposlnK  of  his  death 
bencfiC  la  not  an  *^ttested  order," 
and  the  beneflclary  under  the  will 
li  not  entitled  to  the  benefit  due  un- 
der the  eertiflcate.  Mlneola  Tribe  No. 
114  I.  a  R.  M.  V.  Llser,  117  Md.  ISC. 
117,  8S  A  149,  42  LRAMS  1170. 

M.  Intemattonal  Trust  Co.  t. 
Anthony,  4S  Colo.  474.  47&,  482,  101  P 
Til.  22  LRANS  1002.  16  AnnCas  1087 
(where  the  court  said:  "As  we  have 
before  noted,  the  word  'attested'  is 
derived  from  the  Latin  words  'ad'  and 
testarl,*  meaning  literally  to  witness 
or  to  bear  witness,  which,  in  effect, 
makes  'attested'  correspond  precisely 
in  meaning  with  the  word  'witnessed.' 
The  same  reasoning,  therefore,  em- 
ployed in  Iowa  to  show  that  *wlt- 
nessed'  Includes  both  the  mental  act 
of  observing,  and  the  mechanical  one 
of  subsi^lbTng,  fittingly  applies  to  a 
like  meaning  for  the  word  attested.' 
and  with  equal  force"). 

[a]  AtUsrUd  nete^d)  Where  a 
witness  attesU  the  signature  of  one 
maker  of  a  promissory  note,  and  an- 
other maker  afterward  signs  It,  it 
seems  that  it  Is  not  an  attested  note, 
as  to  the  latter,  within  the  provision 
of  the  statute  of  limitations.  Wal- 
ker V.  Warfleld,  S  Mete.  (Mass.)  46«, 
470.  (2)  A  note  bearing  an  indorse- 
ment acknowledging  It  to  be  due, 
signed  by  the  promisor,  and  attested 
by  a  witness.  Is  not  an  attested  prom- 
issory note  within  the  meaning  of  a 
sutute  extending  the  limltatfon  of 
acttons  upon  such  notes  to  twenty 
years.  Gray  Bowden,  28  Pick. 
(Uasa.)  282,  288.  _^ 

[b]  ■sBSjrats  ptoyMtf  of  nnnlod 
■wissiii  I  iTiitliir  a  statute  authorising 
the  sale  and  conveyanco  of  property 
belonging  to  the  sUtutory  separate 
estate  oi:  the  wife  by  the  Joint  deed 
of  husband  and  wife,  attested  by 
two  witnesses  (Code  [1878]  fi  2707). 
it  Is  not  necessary  that  the  two  wlt- 
Desses  should  subscribe  their  names 
In  the  presence  of  each  other,  nor 
that  tbey  should  both  be  present 
when  the  deed  Is  signed  by  the 
grantors.  The  court  said:  "Our 
statutes  In  regard  to  the  attestation 
of  wills  are  not  materially  different 
from  that  copied  above  in  reference 
to  conveyances  by  husband  and  wife, 
of  the  wife's  statutory  separate 
estate.  The  former  statute  was,  that 
wills  of  realty  must  be  'attested  by 
three  or  more  respectable  witnesses, 
subscribing  their  names  thereto  In 
the  presence  of  such  devisor.* — Clay's 
Dig.  590,  1  1.  The  language  of  the 
Code  la,  ^ittested  by  at  least  two 
witnesses,  who  must  subscribe  their 
names  thereto  in  the  presence  of  the 
testator.' — Code  of  1876,  1  2294.  In 
Hoffman  v.  Hoffman,  26  Ala.  535,  641, 
and  In  Woodcock  v.  McDonald,  SO  Ala. 
411,  414,  the  witnesses  did  not  sign 
In  the  presence  of  each  other,  nor 
did  they  all  see  the  testator  sign  the 
wllL  Kach  of  the  wUls  was  held  to 
be  properly  executed.  In  the  former 
of  Qiose  cases,  speaking  of  witnesses 
attesting  In  the  presence  of  each 
other,  it  was  said:  "The  statute  does 
not  require  this.  In  terms:  and  al- 
though some  of  the  earlier  cases 
seem  to  have  thought  It  necessary, 
under  the  statute  of  Car.  2.  c.  2,  the 


language  of  which  Is,  In  this  respect, 
almost  Identical  with  our  own,  the 
contrary  was  expressly  ruled  In 
Smith  V.  Cadron,  2  Ves.  456,  which 
decision  has  been  followed,  both  In 
Bngland  and  the  United  States.'  We 
think  this  deed  was  sufficiently 
proved  to  go  to  the  Jury."  JLogwood 
V.  riussey.  80  Ala.  417,  424. 

87.  I>add  V.  BlunV  4  Mass.  402; 
Pepoon  V.  Jenkins,  2  Johns.  Cas.  (N. 
T.)  119;  Jenkins  v.  Kinsley,  Col.  *  C 
Cas.  (N.  T.)  136:  Vanoe  v.  Reardon, 
11  a  C.  L.  299,  802.  To  same  effsot 
Ooss,  etc.,  Co.  V.  Peo..  4  III.  A  filO, 
616. 

As: 

Condition  precedent  to  record  see 
Chattel  Mortgages  [6  C^o  1006]; 
Mortgages  [27  Cyo  llOSj. 
Constituting  alteration  of  instru- 
ment see  Alteration  of  Instru- 
ments II  58-62;  Bills  and  Notes 
[7  Cyc  619]. 
Correction  of  defective  see  Chattel 

Mortgages  [«  Cyo  1006]. 
Defective  certificate  of  acknowledg- 
ment as  see  A^nowledgmenta  S 
69. 
Bffect  of: 

Defective  attestation  see  Deeds  [IS 
Cyo    558.    669  j;    Mortgages  [27 
Cyc  1108]. 
Omission  of  attestation  see  Arbi- 
tration and  Award  )  277;  Mort- 
gages [27  Cyo  11081. 
Form  of  see  Evidence  [17  Cyc  3411. 
Knowledge  of  parties  as  to  see  Bills 

and  Notes  [7  Cyc  619]. 
Necessity  of  see  Bills  and  Notes  [7 

Cyc  618]:  Deeds  [13  Cyo  667]. 
Of  particular  Instrument  or  paper: 
Affidavit  of  defense  see  Pleading 

[31  Cyc  240]. 
Assignment : 

Generally  see  Assignments  {  76. 
For  benefit  of  creditors  see  As- 
signments for  Benefit  of  Cred- 
itors H  168,  169. 
Award  see  Arbitration  and  Award 
1  277. 

Bill  or  note  see  Bills  and  Notes  [7 


p^r,  and  robBisribing  one's  name  as  a  witness  to 
that  fact;'"  the  aet  of  witnessing  an  instrument  of 
writing,  at  the  request  of  the  party  making  the 
same,  and  snbsoribing  it  as  a  witness;"^  an  aet  of 
authentication;'*  the  authentioation  of  an  instru- 
ment by  the  requisite  number  of  witnesses;*'  be- 
ing present  and  seeing  the  ezeontion;**  an  aet 
by  whieb  one  certifies  the  truth  of  a  fact;" 

AnnCas  1087  [clt  Cyc];  Calkins  V. 
4-alklns,  216  111.  468. '462,  76  NB  181, 
1S3,  108  AmSR  233,  1  LRA  898  IM 
Cyc]. 
[a- 


Cyo  <181, 
Bono  see  Bonds  [6  Cyo  738], 
Certificate   of   naturalisation  see 

Aliens  9  168. 
Deed  see  Deeds  [13  Cyc  5571. 
Instrument  made  in  execution  of 
power  see  Powers  [31  Cyc  1121J. 
Lease  see  Landlord  and  Tenant  [24 

Cyc  904]. 
Mortgage  of; 
Personal   property   see  Chattel 

Mortgages  [0  Cyc  1006]. 
Real  property  see  Mortgages  [27 
C^o  1108], 
Record   of  documentary  evidence 

see  Evidence  [17  Cyc  341]. 
Sequestration  bond  see  Sequestra- 
tion [36  Cyc  1401]. 
Surety's  signature  on  undertaking 

see  Costs  [11  C^c  182], 
Tax  deed  see  Taxation   [37  Cyo 
1431]. 

Underuking  see  Undertakings  £39 

Cyc  6781. 
Will  see  Wills  [40  Cyc  HOT]. 
Omission  of  date  In  certificate  of  see 

Deeds  [13  Cyc  65S]. 
Statutory  requirements  as  to  see  Ar- 
bitration and  Award  S  277;  Chat- 
tel Mortgages  [6  Cyc  1006]:  Deeds 
[18  Cyc  657]:  H(»4gsges  [27  Cyo 
11081. 

Altoxatlom  of  Instruwat  a*  to  at- 
testtaff  wltBsss  nftsr  ■zeeatlom  see 

Alteiutlon  of  Instruments  IS  68-62. 

89.  Burrlll  L.  D.;  International 
Trust  Co.  V.  Anthony;  46  Colo.  474, 
479,  101  P  781,  22  l^RANS  1002,  16 


,V  OlaUa- 

int  In  ihi  iU 
M  deed  thi^rit 
ttesence  ot  ^'ra• 
%nt  that  it^was 


.(!>  A  ■ 
estatlon  clause 
was  exeentM/Ui  __ 
clerk  la  not  a  state 
acknowledged  before  him.  AtteMa- 
tlon  and  acknowledgment  are  differ- 
ent acts.  Attestation  is  the  act  Of 
witnessing  the  actual  execution  of  a 
paper  and  subscribing  one's  nume  as 
a  witness  to  that  fact.  Acknowledg- 
ment Is  the  act  of  a  granlor  In  going 
before  some  competent  ollicor  and  de- 
claring the  paper  to  be  his  deed,  and 
to  make  such  acknowledRnient  good 
In  law  It  must  be  accompanied  by  the 
eertiflcate  of  the  oltlcer  that  It  has 
been  made.  White  v,  Magarahan,  87 
Ca.  217,  219.  13  SR  509.  See  also 
L'cn  V.  Matlaclt.  17  N.  J.  L.  86,  101. 
(2)  A  ijrintt.-d  form  of  certificate  of 
atknowh-dKmfnt  to  which  the  oRlcer's 
liiime  in  not  siKncd,  although  his 
name  and  stylo  of  office  are  written 
liy  him  In  the  body  of  the  paper,  can- 
liol  operate  as  an  at  testation.  Car- 
lisle V.  Carll.'ile,  7S  Ala.  542,  545. 
Sic  also  Acknowledgments  !  1, 

90.  W h i te  V.  Magarahan,  8 7  Ga. 
2lT,  219,  13  SE  509. 

fa]  "Proof"  distinguished. — In  re 
I'axon,  321  Pa.  98.  100.  70  A  280.  the 
Court  said:  "The  ordinary  method 
l>y  which  a  will  Is  attested  la  by  hav- 
ing it  witnessed  by  persons  who,  at 
the  request  of  the  testator,  sign  their 
names  for  that  purpose;  but  subscrip- 
tion is  not,  perhaps,  the  only  method 
oiC  attestation,  tSvi&U  ^t^lta^ 
mere  proof  of  the  Crenumenan  ox  tna 
signature  of  a  testator  Is  |l«t  'tit- 
testation.' "  „ 

91.  Bouvler  L.  D.  [quot  Hahnah 
V.  Brereton.  23  Que.  Super.  98,  105]. 

[a]  rat  nannle. — A  statute  pro- 
viding that  a  will  should  be  attested 
In  the  presence  of  the  testator  by 
Iwo  or  more  credible  witnesses  re- 
(lulres  the  subscription  of  the  names 
of  the  witnesses  to  the  attestation 
clause  as  a  declaration  that  the  sig- 
nature was  made  or  acknowledged  In 
I  heir  preHcnce.  International  Trust 
Co.  V.  Anthony,  4D  Colo.  474,  475,  101 
1'  781.  22  LUANS  1003.  16  AnnCas 
1087;  Sloan  v.  Sloan,  184  111.  579.  681. 
E6  NE  952  [clt  Gibson  v.  Nelson,  181 
111.  122.  124.  54  NE  901.  72  AmSR 
l;f>4:  Drury  v.  Connell.  177  111.  43,  45, 
52  XE  3681. 

92.  Go.ss.  etc..  Mfg.  Co.  v.  Peo.,  4 

in.  A.  .^.10.  sir,. 

[  :i  ]    Presence   of   third  person. — 

(1)  "Thi'  word  [attestation  J  Implies 
the  pr>'sence  of  some  pt^rson.  who 
Stnnd.i  by  but  la  not  a  parly  to  the 
transaction"  (Seal  v.  Clarldge,  7  Q. 
B.  D.  516,  519  ante  note  80  [a]);  (2> 
nnd  a  statute  requiring  a  mortgage 
Of  personal  property  to  be  signed  by 
the  mortgagor  In  the  presence  of  two 
persons,  who  must  sign  the  same  as 
witness  thereto.  Implies  a  common 
attestation  of  it,  so  that  the  mort- 
gagee is  disqualified  from  being  one 
of  the  two  witnessM  (Donovan  v.  fit. 
Anthony,  etc  El.,  8  M^VjJ^j 

LRA  721).  '^vw    .  M 

«.  Beswlck**  Est..  80  Pa.  Co.  419, 
421  felt  Lewis  v.  LCtwls.  6  Serg.  ft  R. 


4S9.  490], 
Sharpe  v.  Birch. 


(Pa 
94. 

ill. 

OS.  Hannah 
f^uper.  98,  106' 
largues]. 


8  Q.  B.  D. 
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ATTESTATION 


a  solemn  or  official  declaration  in  support  of  a 
faet;'*'"^  the  subseription  by  a  person  of  his  name  to 
a  deed  or  will  executed  by  another,  for  the  purpose 
of  testifying  to  its  genuineness}**  the  subseription 
by  a  person  of  his  name  to  a  written  .instrument  to 
signify  that  the  same  wss  executed  in  bis  presence, 
or  that  it  is  correct ;**  a  signature/  a  snbs<niption;3 
a  verification.'  In  its  secondary  or  technical  sense, 
the  edification  by  the  keeper  of  a  record  of  the 
verity  of  the  copy.*  The  act  of  attestation  impUes 
that  everything  essential  to  the  completeness  and 


validity  of  the  inatnunent  so  attested  has  been 
done."  In  the  ease  of  wills  the  aet  of  atteatitioB 
consists  in  the  subscription  of  the  names  of  the  wit- 
nesses to  the  attesjtation  clause  as  a  decIantioD 
that  the  signature  was  made  and  a^nowledgsd  in 
their  presenee.*  While  the  attestation  ineludeo  the 
subscription  of  their  names  by  the  subaeriMng  wit- 
nesses, it  means  mneh  more,  that  is,  they  bear  wit- 
ness and  certify  to  the  facts  required  by  law  to  mike 
a  valid  will.' 


96-S7.  Webster  D.  [quot  Sawyer  v. 
Lorensen,  149  Iowa  87,  92,  127  NW 
1091,  AnnCasl912C  940]. 

98.  Abbott  L.  D.  [quot  Hannah  v. 
Brereton.  23  Que.  Super.  9S,  105], 

[a]  XzaonUon  of  a  power. — (1) 
A  power  was  to  be  executed  by  an 
Instrument  signed,  sealed,  and  pub- 
lished In  the  presence  of,  and  at- 
tested by.  three  or  more  credible  wit- 
nesses. The  attestation  was  as  fol- 
lows: "Witness,  Charles  Ball.  Eliz- 
abeth Ball.  Ann  Ball."  This  was 
held  not  a  good  execution  of  the 
power.  Alderson.  Baron,  said:  "The 
leading  case  on  this  point  is  that  of 
Wright  V.  Wakeford,  4  Taunt.  213, 
128  Reprint  SIQ.  There  the  power 
was  required  to  be  executed  by  an 
Instrument  under  hand  and  seal,  at- 
tested by  two  witnesses:  the  memo- 
randum of  attestation  expressed  that 
It  was  'sealed  and  delivered,'  and  was 
silent  as  to  the  fact  of  signature: 
but  the  deed  itself  purported  to  be 
executed  in  pursuance  of  the  power 
therein  recited,  and  was  actually 
signed  as  well  as  sealed.  The  ma- 
Jprlty  of  the  Judges  of  the  Court  of 
Common  Pleas  certlfled  their  opinion 
to  the  Iiord  Chancellor  to  be  that  the 
power  was  III  executed:  and.  In  their 
certiflcate  (after  admitting  that  a 
Jury  might,  as  a  question  of  fact, 
nave  come  to  the  conclusion  that  the 
witnesses  saw  the  signing  as  well  as 
the  sealing  and  delivery),  say  that, 
'as  a  question  of  law,'  It  must  be 
determined  by  the  true  construction 
of  the  terms  of  the  attestation;'  to 
which  the  "consideration  must  be  con* 
fined;'  and  that  the  signature  was  not 
'comprehended  in  the  words  made 
use  of  tn  the  attestation.*  And  even 
Lord  Chief  Justice  Mansfield,  who 
dlltered  from  them,  seems  to  me  to 
have  construed  (more  liberally,  in- 
deed, but  still  to  have  construed)  the 
words  of  the  attestation  as  including 
signature,  rather  than  to  have  come 
to  the  conclusion  that  attested  was 
not  to  be  considered  as  requiring  an 
expression  In  writing  of  the  par- 
ticulars requisite  for  the  due  execu- 
tion of  the  power.  This  case  ap- 
pears to  me,  as  plainly  as  words  can 
express  it,  to  have  decided  that  'at- 
test' means  'subscribe  a  memoran- 
dum of  attestation  containing  all  the 
particulars  required  for  the  due  exe- 
cution of  the  power."  This  case  has 
never  been  overruled:  but,  on  the 
contrary,  has  been  expressly  con- 
firmed by  the  cases  or  Wright  v. 
Barlow.  3  M.  &  S.  612.  105  Reprint 
702:  Do«  V.  Peach.  2  M.  &  S.  576,  105 
Reprint  496,  and  Hougham  v.  Sandys. 
2  Sim.  95,  2  EngCh  95,  57  Reprint 
725,  in  which  the  same  defect  was 
held  fatal  to  the  execution  of  the 
power;  &nd  by  the  Introduction  of  a 
bill  Into  Parliament,  stat.  54  Q.  3,  c. 
168.  whereby  the  Inconvenience  re- 
sulting therefrom  was  In  part  rem- 
edied. Doe  V.  Burdett.  9  A.  ft  R 
»3t.  988,  9B2.  36  ECL  485,  112  Re- 

Jrint  1469.  (2)  In  Wright  v.  Wake- 
ord,    4    Taunt.    213,    223,    128  Re- 

Jtrint  810,  referred  to  In  the  opln- 
on  last  quoted,  Manafleld,  C.  J., 
dissenting,  said:  "The  word  "at- 
test,' in  Its  strict  and  proper  sense,  I 
apprehend,  means  only  witnessing,  or 
bearing  witness  to;  and  the  principal 
object  in  requiring  that  an  Instm- 
ment  should  be  executed  In  the  pres- 


ence of  witnesses  is,  that  they  may 
see  that  the  Instrument  is  properly 
and  fairly  executed:  but  In  the  ordi- 
nary use  of  the  word  'attest.'  as  ap- 
plied to  the  execution  of  deeds.  It  Is 
understood  to  require  that  the  wit- 
nesses should  attest  In  writing;  the 
principal  end  of  which  seems  to  be,  to 
preserve  evidence  of  the  instruments 
being  executed  In  the  presence  of  the 
witnesses  required;  but  I  know  no 
rule,  or  case,  which  requires  that 
the  attestation  should  be  Immedi- 
ately written  at  the  time  of  the  exe- 
cution of  the  Instrument,  or  within 
any  particular  limited  time  after  Its 
execution;  and,  therefore,  so  long  as 
the  witnesses  live  and  remember  the 
transaction,  they  may,  I  think,  prop- 
erly write  or  sign  their  attestation: 
and  unless  there  is  some  evidence  of 
fraud  in  the  case,  they  must  be  pre- 
sumed fairly  to  do  so."  Compare 
Swift  v.  Wiley.  1  B.  Mon.  (Ky.)  114, 
117:  In  re  Downie,  42  Wis.  66.  78. 

99.  Standard  D.  [quot  Interna- 
tional Trust  Co.  v.  Anthony.  45  Colo. 
474,  479,  101  P  781,  22  L.RANS  1002, 
16  AnnCas  1087;  Skinner  v,  American 
Bible  Soc,  92  Wis.  209,  213,  65  NW 
10371. 

[a]  AttMrt»tton  hy  party  to  In- 
stvumittt^In  Seal  v.  Clarldge,  7  Q. 
B.  D.  516  [quot  Donovan  v.  St.  An- 
thony, etc..  El.  Co.,  6  N.  D.  586,  589. 
80  NW  772.  73  AmSR  779,  46  L.RA 
721],  "Lord  Sellmume,  In  answer  to 
an  Inquiry  as  to  the  meaning  of  the 
word  'attestation,'  said:  The  word 
Implies  the  presence  of  some  person 
who  stands  by,  but  Is  not  a  party  to 
the  transaction.'  and  elsewhere  in  the 
same  case  used  this  language:  'I 
was  at  first  surprised  that  no  au- 
thority could  be  found  directly  In 
point,  but,  no  doubt,  the  common 
sense  of  mankind  has  always  rejected 
the  notion  that  a  party  to  a  deed 
could  also  test  it.'" 

1.    Calkins  v.  Calkins,  21S  111.  458. 

463,  75  NE  182,  108  AmSR  2S3,  1 
LRANS  393. 

[a]  Wguatuz*  for  purpose  of  at- 
fwtmOon. — (1)  A  proper  attestation 
may  be  made  by  tne  mere  signature 
of  a  witness.  It  is  sufllclent  that  the 
signature  appears  to  be  made  for  the 
purpose  of  attesting  the  execution  of 
the  conveyance.  Arrlngton  v.  Ar- 
rlngton,  122  Ala.  510,  513,  26  S  162 
[cit  Jones  V.  Hagler.  95  Ala.  529,  533, 
10  S  345].  (2)  Where  the  taw  re- 
quired an  attestation,  by  the  officer 
serving  an  original  writ  of  foreign 
attachment,  on  the  copy  thereof  there 
was  no  attestation  on  the  copy  when 
the  signature  of  the  officer  was  not 
attached  to  the  document  by  himself, 
but  by  the  clerk.  UcGuIre  Church, 
49  Conn.  248,  249. 

8.  International  Trust  Co.  v.  An- 
thony. 45  Colo.  474,  479.  101  P  781. 
22  LRANS  1002.  16  AnnCas  1087  felt 
CycV.  CaJMnn  v.  Calkins.  216  III.  458. 

464.  75  NE  182.  108  AmSR  238.  1  LR 
ANS  393:  Sloan  v.  Sloan.  m4  Til.  579. 
683,  56  NE  952:  Drury  v.  Connell.  177 
III.  43.  46.  52  NE  368.  See  also  In  re 
Boyeus.  23  Towa  364,  8S7:  Skinner  v. 
American  Bible  Soc,  92  Wis.  209,  213, 
65  NW  1037. 

3.  Walt  V.  Demerltt.  119  Mass. 
158  (holding  that  a  statute  requiring 
an  attested  copy  of  the  reasons  of  an 
appeal  to  be  filed  on  the  adverse  par- 
ty requires  It  to  be  attested  by  the 


register  who  Is  the  legal  castodlm 
of  the  original  paper,  and  whose  olD- 
clal  attestation  Is  of  Itself  a  sufflcleal 
verification  of  the  copy,  and  there- 
fore the  service  of  a  copy  attested 
by  the  attorney  of  the  appellant  did 
not  constitute  a  compliance  with  the 
statute). 

4.  Wlckersham  v.  Johnston.  IH 
Cal.  407,  413,  38  P  89,  43  AmSR  lit 

6.  Beswlck's  Est.,  30  Pa.  Co.  41S, 
421. 

[a]    Ssfsotlvo  osrtlfloats  mm  sib- 

•tttnU.— In  Carlisle  v.  Carlisle,  71 
Ala.  642,  545,  the  court  said:  "A  de- 
fective certiflcate.  In  order  to  hare 
operation  as  a  substitute  for  attes- 
tation, should  be  substantially  Its 
equivalent.  There  Is  no  proper  at- 
testation, unless  the  witness  writes 
his  name  as  such;  and  a  defective 
certiflcate  Is  not  the  equivalent,  un- 
less signed  by  the  officer  with  the  In- 
tent, and  for  the  purpose  of  certify- 
ing." 

B.  International  Trust  Co.  v.  An- 
thony, 45  Colo.  474.  479.  101  P  781, 
22  LRANS  1002.  16  AnnCas  1087; 
Sloan  V.  Sloan,  184  III.  679,  581,  66  NG 
952;  Drury  v.  Connell.  177  HI.  41. 
45,  62  NE  368.  See  also  Calkins  v. 
Calkins,  216  III.  458,  463,  75  NB  182, 
108  AmSR  233,  1  LRANS  398. 

7.  Sloan  v.  Sloan,  184  111.  679,  6Se. 
66  NE  952;  Gibson  v.  Nelson,  181  HI 
122,  127,  64  NE  901,  72  AmSR  254- 
See  also  Calkins  v.  Calkins,  216  Hi 
458.  463.  76  NE  182,  108  AmSR  211, 
1  LRANS  393. 

[a]  Sttbsoslptloii  mfmanrmamar— 
In  Skinner  v.  American  Bible  Soc 
92  Wis.  S0».  212,  06  NW  103T  fquot 
International  Trust  Co.  Anthonr. 
46  Colo.  474,  479,  480.  101  P  781.  21 
LRANS  1002,  16  AnnCas  1087],  the 
court  said:  'It  would  be  dlfflcult.  no 
doubt,  to  satisfactorily  define  that 
element  in  the  attestation  of  a  will 
which  Is  not  also  present  In  the  mere 
subscription  to  a  will.  No  physical 
act  Is  required  in  the  one  which  Is 
not  also  required  In  the  other,  and  It 
is  not  clear  what  mental  act  or  fact 
appropriate  to  the  one  Is  absent  from 
the  other." 

[hi  •'SahscriptlcMi''  dlatlsn^^**- 
— (1)  There  Is  a  very  marked  distinc- 
tion between  attesting  and  subscrib- 
ing a  will.  Attestation  Is  the  act  of 
the  senses,  subscription  Is  the  act  of 
the  hand;  the  one  is  mental,  the  other 
mechanical,  and  to  attest  a  will  Is  to 
know  that  It  is  published  as  such,  and 
to  certify  the  facts  required  to  con- 
stitute an  actual  and  legal  publici- 
tlon,  but  to  subscribe  a  paper  pub- 
lished as  a  will  Is  only  to  write  on 
the  same  paper  the  names  of  the  wit- 
nesses for  the  sole  purpose  of  Iden- 
tification. There  may  be  a  perfect 
attestation  In  fact  without  subscrip- 
tion, and  there  may  be  a  aubscrlptlon 
In  fact  without  attestation.  Swift  v. 
Wiley.  1  B.  Mon.  (Ky.)  114,  117  [quot 
Nunn  V.  Ehlert,  218  Mass.  471,  473. 
106  NE  188.  LRA1915B  871;  Tobln  v. 
Haack,  7»  Hlnn.  101.  10«,  81  NW  7K8: 
In  re  Downie.  42  Wis.  «6,  76. 
also  Hudson  v.  Parker.  1  Bob.  KccL 
14.  26.  (2)  In  International  Trust  Co. 
V.  Anthony,  45  Colo.  474,  479.  48«.  1« 
P  781,  22  LRANS  1002.  16  AnnCas 
1087,  the  court  said:  "To  our  mino. 
the  word  "attested.'  under  all  of  the 
authorities,  carrlea  the  Idea  both  of 
mental  and  mechanical  act.  and,  as 
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ATTESTAnON  OLAXTSE.*  That  elaxm  in 
wbieh  the  witnesses  certify  that  the  instniment  has 
been  executed  before  them,  and  the  manner  of  its 
exeention.'  The  attestation  olanse  may  entsist  ef 
a  simple  word  suoh  as  "witness,"  '''attest,"  or 
"test,"  or  there  may  be  no  words  of  attestation 
at  all,  save  the  signature  of  the  witness.^" 

ATTBSTIKa  WITNESS.^^  A  person  who  si^ns 
his  name  to  an  instrument  to  prove  it,  and  for  the 
pnipose  of  identifying;  the  maker  or  makers per- 
sons placed  aronnd  the  testator  in  order  that  no 
{rand  may  be  practiced  upon  him  in  the  execution 
of  the  will,  and  to  prove  his  competency one  who 
sees  a  writing  executed  or  hears  it  acknowledged, 
and,  at  the  request  of  the  party,  thereupon  signs 


his  name  as  a  witness;^*  one  who,  upon  being  re- 
quired by  the  parties  to  an  instrument,  signs  his 
name  to  it  to  prove  it,  and  for  the  purpose  of  identi- 
fication;" a  sabscribing  witness.^* 
ATTINCTUS."  Literally  ' ' blackened. ' ' » 
ATTITUDE.  Any  condition  of  things  or  the  re- 
lation of  persons  viewed  as  the  expression  of,  or  as 
affecting  feeling,  opinion,  intentions,  etc.** 

ATTORN.^"  To  transfer  or  turn  ovef  to  an- 
other;'^ to  consent  to  a  transfer;'^  to  pay  or  agree 
to  pay  rent  to  the  purchaser.^^  A  tenant  is  said 
to  attorn  when  he  agrees  to  become  the  tenant  of 
the  person  to  whom  the  reversion  has  been  granted,** 
and  he  continues  to  hold  npon  the  same  terms  as  he 
held  of  bis  former  landlord.'' 


between  It  and  'subscription,'  it  Is  the 
more  comprehensive  term,  and  In- 
cludes the  latter.  For  example, 
there  may  be  subscription  without 
attestation,  but  not  attestation,  in 
conformity  with  the  requirements  of 
our  statute,  without  subscription. 
The  word  'subscribe'  appears  In 
nearly  all  of  the  other  state  statutes 
In  conjunction  with  the  word  'at- 
tested,' In  reference  to  the  witnessing 
of  wills,  not  because  It  adds  one  Iota 
to  the  meaning  of  the  latter  term,  as 
a  matter  of  law  or  fact,  but  only  to 
remove  any  possible  doubt,  which 
tnlght  otherwise  arise,  as  to  the  pur- 
pose and  intent  of  the  law,  and  thus 
to  malte  more  certain,  clear  and  spe- 
ciflc  the  need  of  actual  subscription." 
See  also  Swift  v.  Wiley,  1  B.  Mon. 
(Ky.)  114.  117;  Tobin  v.  Haack.  79 
Minn.  101,  106.  81  NW  758;  In  re 
Downie.  42  Wis.  66,  76.  Compare 
Doe  V.  Burdett,  9  A.  A  S.  936,  36  GCL 
48E,  112  Reprint  1469;  Wright  v. 
Wakeford,  4  Taunt  213.  222.  128  Re- 
print 310. 

AUwations  In,  as  to  signature  see 

^Is  and  Notes  t^  Cyc  619]. 
Intention   of   witnesses  as   to  see 

Deeds  [13  Cyc  668]. 
SolBclency  of  recitals  In  see  Deeds 

[IS  Cyc  6681. 
Snpplylng  omissions  In  see  Chattel 

Mortgages  [«  Cyc  1006]. 
See  also  AttesUtlon  ante  p  663;  Wills 

[40  Cyc  1107], 

9.    Blaclc  L.  D. 

IQ.  Calkins  v.  Calkins,  216  III.  458, 
4«3.  76  NE  182,  108  AmSR  238.  i 
LRANS  <»S. 

,  [a]    A  MKtomeat  In  ma.  atteaUUon 

elaas*  of  a  deed  that  it  was  executed 
In  the  preaence  of  the  clerk  is  not  a 
statement  that  It  was  acknowledged 
before  him.  White  v.  Uagarahan.  87 
Go.  217,  219,  13  8E  609. 

11.  8ee  Attestation  ante  p  663; 
Subscribing  Witness  [37  Cyc  4801. 

la.  Century  D.  [quot  Internatfonal 
Trust  Co.  v.  Anthony,  46  Colo,  474, 


479.  101  P  781,  22  LRANS  1002.  16 
AnnCaa  1087;  Skinner  v.  American 
Bible  Soc.  92  Wis.  209,  213,  65  NW 
1037]. 

13.  Beswlck's  Est..  30  Pa.  Co.  419, 
421. 

[a]  CduurlteU*  gUta^In  constru- 
ing a  statute  providing  for  charitable 
bequests  and  requiring  that  no  such 
testamentary  disposition  shall  be 
made,  except  by  "deed  or  will  attest- 
ed by  two  credible,  and  at  the  time 
disinterested  witnesses,  at  least  one 
calendar  month  before  the  decease  of 
the  testator"  the  court  said :  "An 
'attesting'  witness  in  the  sense  used 
by  the  statute,  can  be  no  other  than 
one  who.  of  his  own  knowledge,  can 
Identify  the  Instrument  as  that  exe- 
cuted by  the  testator  'not  less  than 
one  calendar  month  before'  his  death. 
The  witnesses  who  'attest'  must  be 
credible,  and  ^t  the  time'  disinter- 
ested. At  What  time?  At  the  time 
of  attestation.  And  what  is  It  that 
they  attest?  That  the  will,  which 
they  must  each  be  aUe  to  idsitttfy 
(see  Simrell's  E8t„  1S4  Pa.  604,  «0f, 
26  A  699,  8S  AmSR  864).  was  exe- 
cuted at  least  one  calendar  month 
before  the  death  of  the  testator." 
In  re  Faxon,  221  Pa.  98,  102,  70  A 
280. 

14.  Luper  V.  Werts,  19  Or,  122, 
126.  23  P  850. 

[a]  Ooii»«Uao7  at  tin*  of  attes- 
tation.—"At  test  Ins  witness,"  as  used 
in  a  statute  providing  that  a  promis- 
sory note,  in  order  to  be  taken  out 
of  the  general  statute  of  limitations, 
must  be  signed  in  the  presence  of  an 
attesting  witness,  must  be  one  who 
at  the  time  of  the  attestation  would 
be  competent  to  testify  in  court  to 
the  matter  which  he  attested;  and 
not  one  who  might  or  might  not  be 
competent  to  testify  on  a  trial  at 
some  future  time.  Jenkins  V.  Dawes. 
115  Mass.  699,  601. 

18.  Bouvler  L.  D.  [quot  Hannah  v. 
Brereton,  23  Que.  Super.  98,  1061. 

16.   Calkins  v.  Calkins.  21«  UL  468, 


463.  75  NE  182,  108  AmSR  233,  1 
LRANB  393:  Dauphin  County  Histori- 
cal Soc.  V.  kelker,  226  Pa.  16.  18.  74 
A  619.  134  AmSR  1010.  See  also 
Luper  T.  Werts.  19  Or.  122,  126.  23  P 
850:  In  re  Faxon,  221  Pa.  98,  102.  70 
A  2S0. 

Vr.  See  Attainder  ants  p  646;  At- 
taint ante  p  547. 

18.  Stale  V.  Hastings,  87  Nebr.  96, 
119.  66  NW  774  [elt  Rapalje  &  U 
U  D.]. 

19.  Century  D. 

[a]    OomplSK  m— tal  stato  or  oon< 

dittos. — In  an  Instruction  that  the 
question  l>efore  the  Jury  was  whether 
or  not  the  defendants  were,  at  the 
bringing  of  a  suit  to  quiet  title  to 
certain  land.  In  an  attitude  of  claim- 
ing an  adverse  interest  In  the  real 
estate,  the  word  "attitude"  means  the 
complex  mental  state  or  condition 
which  an  adverse  claim  Is  In  or  to  the 
land  of  another,  considered  apart 
from  the  evidence  by  which  its  ax- 
iatence  la  usually  'manifested  to  oth- 
era.  In  this  sense  a  claim  dUters 
from  any  and  all  assertions  of  It, 
and  these  last  are  but  evidence  of  Its 
existence.  Ulles  StToBg,  U  Qpton. 
273.  289,  36  A  66. 

ao.  See  Attornment  post  p  818; 
Landlord  and  Tenant  lit  Cyc 
845]. 

ai.   Eichelbergw  v.  Sifford.  27  Hd. 

320.  3S0. 

[a]  In  feudal  law  where  a  lord 
aliened  his  seigniory  he  might,  with 
the  consent  of  the  tenant,  and  In 
some  cases  without,  attorn  or  trans- 
fer the  homage  and  service  of  the 
latter  to  the  alienee  or  new  lord. 
Black  L.  D. 

3S.  BurrlU  L.  D.  See  Cornish  t. 
Searell.  8  B.  ft  C.  171.  476.  16  ECL 
234,  108  Reprint  1118. 

as.  Wilson  V.  Lyons.  4  Nebr.  (Un- 
ofr.)  406,  94  NW  686.  637. 

M.    Black  L.  D. 

as.  Cornish  v.  SearelL  8  B.  ft  C 
471.  476.  16  DCa;  St4,  US  Reprint 
1118. 
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tmtUmcm  Bot  In  Hds  VIU*,  trMted  «lHwbMM  Is  ttls  Wocfc  bm  Oroa  BafnmoM  ImHa  p'  868] 

Z.  TESHDTOLOaY  [sub-aoalysis  p  556] 

n.  THE  OFFICE  OF  ATTOBBET  [anb-analyus  p  656] 

A.  Nature  of  Of^« 

B.  Right  to  Practice 

C.  Admiaeion  to  Practice 

D.  Suspension  and  DubanMtU 

E.  Privileges  of  Attorneys 

F.  Disabilities  of  Attorneys 
Q.  lAahiUty  for  Costa 

H.  Liabmty  to  Third  Persona 

I.  Asatgnment  as  Counsel  by  Court 
J.  Partnership  of  Attorneys 

K.  Attorneys'  Clerks 

L.  Offenses  in  Exerase  of  ProfesaiomA  Functions 

m.  SETAINEB  AND  AUTHOSITT  [rab-analyBis  p  558] 

A.  Betairier 

B.  Proof  of  Authority 

C.  Incidents  of  Relation 

D.  Termination  of  Relation 

E.  Change  and  Substitution  of  Attorneys 

IV.  DUTIKS  AND  UABHITXES  OF  ATTOBMET  TO  OUENT  [snb-aualysis  p  560j 
V.  COMPENSATION  OF  ATTORNET  [snb-analysis  p  562} 
Vl  UEN  OF  ATTOBMET  [sub-analysis  p  563] 


•DS-MAZt-nai 

L  TEBIUNOLOOT  [$$  1-9]  p  566 

A.  Adtoeate  Hi]  p  566 

B.  Attorney  [f  2]  p  566 

C.  Attorney  at  Law  [M]  P  566 

D.  Barrister  [J  4]  p  567 
£.  Client  [$  5]  p  567 

F.  Counsel  or  Counselor  [J  6]  p  667 

0.  Lawyer  [i  7]  p  567 
H.  Proctor  [$  8]  p  568 

1.  Solicitor  [i  9]  p  568 

n.  THE  OFFICE  OF  ATTOBNET        10-121]  p  668  ■ 

A.  Nature  of  Office  [$  10]  p  568 

B.  Bight  to  Practice  [U  11-15]  p  569 

1.  In  General  [$11]  P  569 

2.  Without  Admission        12-14]  p  569 

a.  In  General      12]  p  669 

b.  Effect  on  Proceedings  of  Practicing  without  Admission  [$  13]  p  570 
c  Offenses  H  14]  p  570 

3.  License  Taxes      15]  p  570 

C.  Admission  to  Practice  [$$  16-35]  p  571 

1.  Jurisdiction  to  Admit  [U  16-17]  p  571 

a.  In  General  [$16]  p  571 

b.  Particular  Courts  [{17]  P  572 

2.  Capacity  and  Qualifications  [H  18-23]  p  573 

a.  In  General  [$  18]  p  573 

b.  Citizenship  [^19]  p  573 

•  A,uthor  of  "Abortion"  1  C.  J.  »07,  "Admiralty"  1  C.  J.  1241.  "Aliens"  2  G.  J.  1089.  "AmbasBadon  *nd  Coit- 
Buls"  2  C.  J.  1297.  "Animals"  S  C.  J.  1.  "Annultlea^'  S  C.  J.  199,  "Appearance*"  4  C.  J..  "Army  and  Navy"  8  Cl 
289,  "Asylums"  5  C.  J.  141«,  "Inspection"  22  Cyc  13«S,  "Novation"  29  Cyo  1W9,  "ObBcenlty"  29  Cyc  1814.  "PlfacT 
80  Cyc  1826.  'Tost  Office"  81  C^c  970.  "Salvage*'  36  Cyc  716,  "Towage"  38  Cyc  6BS,  "Weights  and  MeasureB."  JJ 
Cyc  879,  "Wharves"  40  Cyc  892;  and  Joint  author  of  "Religious  Societies"  84  Cyc  1112,  "Street  Rallroadr" 
Cyc  1338. 
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e.  BniOtnee  [$  20]  p  573  . 

d.  Good  Moral  Character  [t  21]  p  673 

e.  Women  [4  22]  p  574 

f.  Minors  [$  23]  p  575 

3.  Beqmrementa       24-32]  p  575 

a.  In  Unitad  Sm«8  [M  24r3&]  p  575 

(1)  Federal  Courts  [4  24]  p  575 

(2)  State  Courts  [4t  25-30]  p  576 

(a)  Sscamination      35]  p  576 

(b)  Preliminary  Study;  Clerk$h*p  [f  26]  p  677 

(c)  Oath  m  27-28]  p  678 

aa.  Test  Oath      27]  p  578 
bb.  Oath  of  Ogice  [*  28]  p  578 

(d)  Registration  »d  EnroUment      29]  p  678 

(e)  Certificate  or  Licetwe     30]  p  579 

b.  In  England  [J  31]  p  579  . 

e.  In  Canada  [4  32]  p  579 

4.  Vacating  or  Setting  Aside  Order  of  Admitrion  [♦  33]  p  679 

5.  Review  of  Decision  [4  34]  p  579 

6.  Collateral  Attack  [$  35]  p  579 

D.  Suspension  and  Disbarment  [H  36-98]  p  580 

1.  Tenure  of  Office  in  General  [4  36]  P  580 

2.  Power  to  Suspend  or  Disbar       37-39]  p  580  ■ 

a.  In  General  [4  37]  p  58a 

b.  Particular  Courts  [$  38]  p  582 
0.  Judge  at  Chamber»  [4  39]  p  583 

3.  Grounds  for  Suspension  or  Disbarment  [44  40-60]  p  583 

a.  In  General  [4  40]  p  683 

b.  Want  or  Loss  of  Moral  Character  [4  41]  p  684 

c  Criminal  Offenses  and  Conviction  Thereof  [%%  42-45]  p  585 

(1)  In  General  [4  42]  p  585 

(2)  Necessity  of  Previous  Conviction  [4  43]  p  686 

(3)  Effect  of  Appeal  [4  44]  p  587 

(4)  Effect  of  Acquittal,  Pardon,  Service  of  Sentenet,  Eie,  [i  45]  p  687 

d.  Fraud  in  Procuring  A<hnis8ion  [4  46]  p  588 
6.  Professional  Miscon^ct  [44  47-58]  p  688 

(1)  In  General  [4  47]  p  588 

(2)  In  Relation  to  Client  [44  48-51]  p  589 

(a)  In  General  [4  48]  p  589 

(b)  Representing  Confiicting  Interests  [4  49]  p  590 

(c)  Misappropriation  and  Failure  to  Aooount  [44  50-51]  p  ^1         ■  ; 

aa.  In  General  [4  50]  p  591 

bb.  By  One  Partner  [4  51]  p  593 

(3)  In  Relation  to  Other  Attorneys  [4  52]  p  693 

(4)  In  Relation  to  Court  [H  53-55]  p  594 

(a)  In  General  [4  53]  p  594 

(b)  Offensive  Co»duet  toward  Judges  [4  54]  p  594 

(c)  Contempt  of  Court  [4  55]  p  596 

(6)  Perverting  or  Attempting  to  Pervert  Justice  [4  56]  p  596 

(6)  Misuse  or  Alteration  of  Records  and  Papers  [4  57]  p  598 

(7)  MisceUaneous  Grounds  [4  58]   p  698 

f.  NonprofessionaS  Misconduct  [4  69]  p  599 

g.  Misconduct  «•  Officidl  Capacity  [4  60]  p  600 

4.  Defenses  [44  61-63]  p  601 

a.  Limitatums  and  Laches  [4  61]  p  601 

b.  Settlement  with  CUent  [4  62]  p  601 

e.  Miscellaneous  Defenses  [4  63]  p  602 

5.  Proceedings  [44  64-94]  p  602 

a.  Nature  and  Form  [4  64]  p  602         «  ^  . 

b.  Commencement  [44  65-68]  p  603 

(1)  In  General  [4  65]  p  603 

(2)  How  Entitled  [4  66]  p  604 

(3)  Notice  and  Preliminary  Proceedings  [4  67]  p  604 

(4)  Waiver  of  Irregularity  [4  68]  p  605 
e.  Charges  [44  69-70]  p  605 

(1)  In  General  [4  69]  p  605 

(2)  Venfication  [4  70]  p  606 
d.  Demurrer  [4  71]  p  606 

—         e.  Answer  [^^  72-73]  p  606  ^   .  
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(1)  Time  to  Answer     72]  p  606 

(2)  Form  and  Contents      73]  p  006 

f.  Subsequent  Pleadings      74]  p  606 

g.  Evidence  [%%  75-79]  p  606 

(1)  In  General       75-77]  p  606 

(a)  Presumption  and  Burden  of  Proof  [4  75]  p  606 

(b)  Admissibmy  f$  76]  p  607 

(c)  Weight  and  Sufficiencu  [4  77]  p  607 

(2)  Effect  of  Failure  or  Refusal  to  Testify  [$  78]  p  608 

(3)  Accomplice  Testimony      79]  p  608 

h.  Trial  or  Hearing  [$$  80-85]  p  608 

(1)  In  General  [$  80]  p  608 

(2)  Manner  of  Taking  Testimony  [$  81]  p  609 

(3)  Joint  or  Separate  Trials  f$  82]  p  609 

(4)  Continuance  [$  83]  p  609 

(5)  Dismissal      84]  p  609 

(6)  Direction  of  Verdict  [4  85]  p  610 

i.  New  Trial  and  Rehearing  [$86]  p  610 
j.  Judgment  or  Order  m  87-89]  p  610 

(1)  In  General  [$87]  p  610 

(2)  Vacation  or  Modification  [$  88]  p  610 

(3)  Collateral  Attack  {$89]  p  610 
k.  Review  [$$  90-92]  p  610 

(1)  Appeal  or  Writ  of  Error  [$  90]  p  610 

(2)  Certiorari  [$  91]  p  611 

(3)  Effect  of  Appeal  and  Supersedeas  [J  92]  p  611 
1.  Punishment  [$  93]  p  612 

m.  Costs  [$  94]  p  613 

6.  Operation  and  Effect  [$$  95-961  p  614 

a.  Of  Disbarment  [$  95]  p  614 

b.  Of  Suspension  [$96]  p  614 

7.  Reinstatement  [$$  97-98]  p  615 

a.  In  General  [$  97]  p  615 

b.  Procedure  [$  98]  p  615 

E.  Privileges  of  Attorneys  [$$  99-102]  p  616 

1.  In  General  [$  99]  p  616 

2.  As  Party  to  Suit  [$  100]  p  616 

3.  From  Arrest  or  Service  of  Process  [$$  101-102]  p  616 

a.  From  Arrest  [$  101]  p  616 

b.  From  Service  of  Process  Not  in  Arrest      102]  p  617 

F.  Disabilities  of  Attomenfs  [$$  103-107]  p  617 

1.  Acting  as  Bail  or  Surety  [$  103]  p  617 

2.  Purchasing  Demands  for  Suit  [$  104]  p  619 

3.  Representing  Adverse  Interests  [$  105]  p  619 

4.  Acting  in  Different  Capacities  [$$  106-107]  p  621 

a.  in  General  [$  106]  p  621 

b.  Constable  Acting  as  Attorney  [$  107]  p  622 

G.  Liability  for  Costs  [$$  108-112]  p  6^ 

1.  In  General  [$  108]  p  622 

2.  On  Indorsement  of  Writ  [$  109]  p  622 

3.  Where  Plaintiff  is  Nonresident  [$  110]  p  622 

4.  On  Ground  of  Misconduct  or  Negligence  f$  111]  p  ^3 

5.  Enforcement  of  Liability/  [$  112]  p  623 

H.  Liability  to  Third  Persons  [$$  113-115]  p  623 

1.  In  Contract  [$  113]  p  623 

2.  In  Tort  [$$  114-115]  p  625 

a.  In  General  [$  114]  p  625 

b.  To  Refund  Money  Collected  [$  115]  p  626 

I.  Assignment  as  Counsel  by  Court  [$  116]  p  627 
J.  Partnership  of  Attorneys  [^  117-119  p  627 

1.  Rights  and  Duties  inter  Se  [$$  117-118]  p  627 

a.  In  General  [$  117]  p  627 

b.  Compensation  and  Division  of  Profits  [$  118]  p  628 

2.  Rights  and  Duties  with  Respect  to  Client  [$  119]  p  628 
E.  Attorney's  Clerks  [$  120]  p  629 

L.  Offenses  in  Exercise  of  Professional  Functions  [§  121]  p  629 

m.  RETAINER  AND  AX7TE0RITT  [$$  122-205]  p  630 

A.  Retainer  [$$  122-127]  p  630 
 1.  Definition  [$  122]  p  630   ^ 
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2.  Necesgitif  [i  123]  p  630 

3.  What  Constitutes        124-126]  p  630 

a.  In  General  {%  124]  p  630 

b.  Payment  of  Fees      125]  p  631 

c.  Subject  Matter  of  Employment      126]  p  631 

4.  Effect  of  Unmihorized  Action  [$  127]  p  631 

B.  Proof  of  Authority  [H  128-142]  p  631 

1.  In  General       12&-129]  p  631 

a.  Presumption  of  Authority  [$  128]  p  631 

b.  Necessity  of  Written  Authoriti/  \i  129]  p  633 

2.  Who  May  Demand  [H  130-132]  p  634 

a.  Court       130-131]  p  634 

(1)  In  General  [$  130]  p  634 

(2)  Disclosure  of  Client's  Name  and  Address      131]  p  634 

b.  Parties  [$  132]  p  634 

3.  Time  to  Demand      133]  p  635 

4.  Court  tn  Which  to  Demand  [$  134]  p  635 

5.  Manner  of  Demanding  [H  135-137]  p  635 

a.  In  General  [%  135]  p  635 

b.  Agidavits  [$  136]  p  636 

c.  Notice  [$  137]  p  636 

6.  Bmdenee       13&-140]  p  636 

a.  Burden  of  Proof  [f  138]  p  636 

b.  Admissibility      139]  p  636 

e.  Weight  and  Sufficiency  [i  140]  p  636 

7.  Determineaion  [M  141-142]  p  637 

a.  In  General  [i  141]  p  637 

b.  Order  or  Rule  [%  142]  p  637 

C.  Inddents  of  Belation  [$f  143-183]  p  637 

1.  In  General  [f  143]  p  637 

2.  Notice  and  Knowledge  [ii  144-145]  p  638 

a.  Notice  to  Attorney  [$  144]  p  638 

b.  Notice  to  CUent  [$  145]  p  641 

3.  Scope  of  Authority  [i^  146-182]  p  '641 

a.  In  Genend  [f  146]  p  641 

b.  In  Conduct  of  Litigation       147-167]  p  643 

(1)  General  Right  to  Control  Proceedings  [f  147]  p  643 

(2)  Before  Judgment  [H  148-160]  p  644 

(a)  Accepting  Service  of  Process  and  Papers  [$  148]  p  644 
(h)  Changing  Venue  [i  149]  p  645 

(0)  Confession  of,  or  Consent  to,  Judgment      150]  p  645 

(d)  Dismissfjd,  Discoiainuanee,  or  Retraxit  [\  151]  p  646 

(e)  Indorsing  Client's  Name  on  Writ      152]  p  647 

(f)  Issuing  Attachment  [$  153]  p  647 

(g)  Making  Affidavits  H  154]  p  647 

(h)  Reviving  Suit  [%  155]  p  647 

(1)  Stipulations  or  Agreements      156]  p  647 
(j)  Admissions  U  157]  p  649 

(k)  Submission  to  Arbitration      158]  p  650 

(1)  Serving  Notices  and  Making  Demands  [$  159]  p  662 

(m)  Waiver  \i  160]  p  652 

(3)  After  Judgment  [H  161-167]  p  652 

(a)  In  General      161]  p  652 

(b)  Appeal  r$  162]  p  653 

(c)  Vacating  Judgment  or  Opening  Default      163]  p  654 

(d)  Receiving  Payment  and  Giving  Satisfaction  [$  164]  p  654 

(e)  Institution  and  Control  of  Proceedings  for  Collection  [$$  165-167]  p  655 

aa.  In  General      165]  p  655 
bb.  Execution  [$  166]  p  655 
ee.  Judicial  Sale  [^167]  p  656 
fl.  In  Matters  Not  Immediately  Connected  with  Litigation  [H  168-180]  p  656 

(1)  Acknowledging  Client's  Indebtedness      168]  p  656 

(2)  Btndtitj;  Client  by  Contract       169-170]  p  657 

(a)  In  General  [i  169]  p  657 

(b)  Executing  Bonds  [{  170]  p  658 

(3)  Disposition  of  Clienfs  Money  or  Other  Property       171]  p  658 

(4)  Transfer  of  Notes  or  Securities      172]  p  658 

(5)  Settlement  or  Collection  of  Client's  Claim  [H  173-178]  p  659 
^    (a)  Accepting  Security  [$  173]  p  659 
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(b)  Extending  Time  of  Payment  [S  174]  p  650 
(e)  Compromise  and  Settlement  [S\  175-177]  p  669 
aa.  In  General  [4$  175-176]  p  659 

(aa)  In  Vmted  Staiea  [%  175]  p  659 
(bb)  In  England  [t  176]  p  662 
bb.  Accepting  Loaa  than  Amtmnt  Due  [i  177}  p  663 
<d)  Release      178]  p  663 
(6)  Beeeiving  Payment       179-lSO]  p  664 

(a)  In  General  [$  179]  p  664 

(b)  Mode  or  Form  of  Payment      180]  p  666 

d.  Delegation  of  Authority  and  Employment  of  Assistants  [t  181]  p66S 

e.  BaHfication  by  Client  [$  182]  p  669 

4.  iMbmty  of  Client  for  Attorney's  Acts  [(  183]  p  671 
U.  Termination  of  Belation  [M  184-192]  p  672 

1.  In  Genena      184]  p  672 

2.  By  Act  of  Parties  [H  185-186]  p  673 

a.  In  General  [$  185]  p  673 

b.  Withdrawal  of  Attorney  [$  186]  p  673 

3.  By  Operation  of  Law  [U  187-192]  p  675 

a.  By  Death  [U  187-188i  p  675 

(1)  Of  Attorney  [$  187]  p  675 

(2)  Of  Client  [$  188]  p  675 

b.  By  DissolutioH  of  Partnership  [$  189]  p  676 
e.  By  Disabaities       190-191}  p  676 

(1)  In  General      190]  j>  676 

(2)  Insanity  [(  191]  p  676 

Notice  to  Appoint  Another  Attorney     192]  p  676 
K  Change  and  Substitution  of  Attorneys  [U  193-206]  p  676 

1.  Bight  to  Change  Attorney  [$  193]  p  676 

2.  Manner  of  Substitution  [}§  194-200]  p  678 

a.  By  Consent  of  Attorney  and  Client      194]  p  678 

b.  By  Application  and  Order  of  Court        196-200]  p  678 

(1)  Necessity  [H  195-197]  p  678 

(a)  In  General  [4  195]  p  678 

(b)  After  Termination  of  Attorney's  Authority        196-197]  p  678 

aa.  In  General  [$  196]  p  678 

bb.  After  Judgment  [$  197]  p  678 

(2)  Manner  of  Application      198]  p  679 

(3)  Notice  of  Application  [|  199]  p  679 

(4)  Withdrawal  of  Application  [f  200]  p  679 

3.  Terms  [H  201-202]  p  679 

a.  In  General  [$  201]  p  679 

b.  Determination  of  Amount  of  Compenst^ion      202]  p  680 

4.  Notice  to  Adverse  Party  [4$  203-204]  p  681 

a.  In  General  [4  203]  p  681 

b.  Waiver  [$  204]  p  681 

5.  Effect  of  Substitution  [i  205]  p  681 

IV.  DUTIES  AKD  UABIUTIES  OF  ATTORNET  TO  OUENT  [H  206-231]  p  682 

A.  In  General      206]  p  682 

B.  Duties       207-220]  p  682 

1.  In  General  [$  207]  p  682 

2.  Acquiring  Interest  Adverse  to  Client  [H  208-210]  p  682 

a.  General  Bule  [$  208]  p  682  , 

b.  At  Judicial  Sale      209]  p  683 

c.  Outstanding  Claims  Against  Clients  [$  210]  p  685 

3.  Dealings  between  Attorney  and  Client  [H  211-219]  p  686 

a.  In  General  [U  211-213]  p  686 

(1)  Rule  Stated  [$  211]  p  686 

(2)  When  and  to  Whom  Bule  Applies      212]  p  686 

(3)  Effect  of  Termination  of  Relationship  [$  213]  p  689 

b.  Conveyances,  Mortgages,  and  Assignments  [ff  214-^16]  p  689 

(1)  In  General  [H  214-215]  p  689 

(a)  By  Client  to  Attorney      214]  p  689 

(b)  By  Attorney  to  Client       215]  p  691 
<2)  Fraudulent  Transfers  [i  216]  p  691 

c.  Gifts  [4  217]  p  691 

d.  Security  for  Fees  and  Costs  [4  218]  p  691 

e.  Specitd  Contracts  [$  219]  p  692 

4.  Accounting  and  Payment  f(  220]  p  692 
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C.  LiabaUies       221-236]  p  693 

1.  7tt  General  [H  221-234]  p  693 

a.  For  Fraud  [$221]  p  693 

b.  For  Money  Collected  and  Not  Paid  Ovw  [H  222-2241  p  694 

(1)  In  General  [J  222^  p  694 

(2)  Loss  through  Fault  of  Third  Persons  H  2231  p  6fi6 

(3)  LiabUityfor  Interest  [$  224]  p  695 
e.  For  Negligence  [H  225-232]  p  696 

(1)  In  General  [M  225-226]  p  696 

(a)  Rules  Stated      225]  p  696 

(b)  Degree  of  Negligence      226]  p  698 
<2)  Ignorance  of  Law  [$  2271  p  698 

(3)  Giving  Improper  Advice  U\  228-2291  p  699 

(a)  In  General  [$  228]  p  699 

(b)  As  to  Titles  and  Securities  [(  229]  p  699 
<4)  In  Making  Collections  [$  230]  p  700 

(5)  In  Preparing  and  Recording  Contracts  or  Conveyamon  [♦  231]  p  701 

(6)  In  Conduct  of  Litigation  [$  232]  p  702 
d.  For  Unauthoriged  Acts       233-234]  p  703 

(1)  In  General      233]  p  703 

(2)  Violation  of  Instructions  [$  234]  p  704 

2.  For  Acts  of  Associates  or  Substitutes  [f  235]  p  704 

3.  For  Acts  of  Partners  and  Clerks  H  236]  p  704 
D.  Bemedies  of  Client       237-281]  p 

1.  Actions  m  237-263]  p  705 

a.  For  Money  Collected       237-252]  p  705 

(1)  Form  of  Action  [$  237]  p  705 

(2)  Conditions  Precedent  [H  238-240]  p  706 

(a)  Demand  and  Refusal  H  238]  p  706 

(b)  Release      239]  p  706 
(e)  Bond  f$  240]  p  706 

<3)  Defenses  [H  241-245]  p  706 

(a)  Application  of  Fund  as  Directed      241]  p  706 

(b)  Garnishment  by  Client's  Creditor  H  242]  p  707 
e)  Statute  of  Limitations  [f  2431  p  707 
d)  Set-Off  and  Counterclaim      244]  p  707 

(e)  Estoppel  [4  245]  p  707 

(4)  Parties      ^46]  p  707 

(5)  Pleadinga  [$$  247-248]  p  707 

(a)  ComplaiMt,  Declaration,  or  PetttUm      247]  p  707 

(b)  Plea  or  Answer      248]  p  707 

(6)  Evidenee  and  Burden  of  Proof  [$  249]  p  707 

(7)  Questiona  for  Jurtf  \i  2501  p  706 

(8)  Inatruetiom      251]  p  708 

(9)  Damages  H  252]  p  708 

b.  For  Negligence  or  Wrongful  Acts  [H  253-263]  p  708 
<1)  In  General     253]  p  708 

(2)  Defenses  [$$  254-257]  p  708 

(a)  7n  General      254]  p  708 

(b)  Release  [$  255]  p  IW 

(c)  Champerty  [$  256]  p  709 

(d)  Statute  of  Limitations  [f  257]  p  709 

(3)  Pleading  [$  258]  p  709 

(4)  Evidence  [$$  259-261]  p  709 

(a)  Presumptions  and  Burden  of  Proof  [H  259-260]  p  700 
aa.  In  General  [$  259]  p  709  ; 

bb.  In  Action  for  Negligence  in  CoUeetinff  Clam  [i  260]  p  710 

(b)  AdmissibUity      261]  p  710 

(5)  Questions  for  Jury  [$  262]  p  710 

(6)  Damages  [$  263]  p  711  ■ 
2.  Summary  Remedies       264r-281]  p  711 

a.  To  Compel  Payment  Over  of  Money       264r-281]  p  711 

(1)  General  Rule  \i  264]  p  711 

(2)  Necessity  of  Emetenee  of  Relation  of  Attorney  and  Client       265-266]  p  713 

(a)  In  General  [f  266]  p  713 

(b)  ProfeseUHua  Character  of  Relation  [(  266]  p  714 

(3)  Exiatence  or  Puramt  of  Other  Remedy  [$  267]  p  716 

(4)  JuriatUetion  and  Vemu  [4  268]  p  716 

(5)  Procedure  [H  269-279]  p  716 
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(a)  In  General  [$  269]  p  716 


§  270]  p  716 
^  271-272]  p  716 
p  716 


(b)  Form  of  Proceeding 

(c)  Conditions  Precedent 

aa.  Demand  [$  271 
bb.  Security  [i  272]  p  716 

(d)  Defenses  [$  273]  p  716 

(e)  Parties      274]  p  716 

(f)  Evidence  [$  275]  p  717 

(g)  Matters  Determinable  [4  276]  p  717 

(h)  Reference  [$  277]  p  717 

(i)  Judgment  or  Order      278]  p  717 
(j)  Appeal  t$  279]  p  717 

(6)  Measure  of  Liability  [$  280]  p  717 
b.  In  Other  Respects      281]  p  718 

V.  COMPENSATION  OP  ATTORNEY  [H  282-361]  p  718 

A.  Bight  to  Compensation  [U  282-300]  p  718 

1.  In  England  [5  282]  p  718 

2.  In  United  States  and  Canada  [H  285-300]  p  719 

a.  Rule  Stated  [M  283-285]  p  719 

(1)  In  General  [$  283]  p  719 

(2)  Retaining  Fee  [$  284]  p  720 

(3)  Statutory  Fees  and  Taxed  Costs  [$  285]  p  720 

b.  Circumstances  Affecting  Right  [H  286-300]  p  721 

(1)  Acting  without  License      286]  p  721 

(2)  Absence  of  Benefit  [4  287  p  721 

(3)  Conduct  of  Attorney  [H  288-291]  p  722 

(a)  Absence  from  Trial      288]  p  722 

(b)  Acting  for  Adverse  Party  [$  289]  p  722 
(e)  Fraud  or  Misconduct      290]  p  722 

(d)  Negligence  [$291]  p  723 

(4)  Premature  Termination  of  Employment  [H  292-299]  p  724 

(a)  By  Act  of  Client  [U  292-294]  p  724 

aa.  General  Rule  [$  292]  p  724 

bb.  Discharge  without  Cause  [i  293]  p  724 

ce.  Discharge  for  Cause  [4  294]  p  725 

(b)  By  Act  of  Attorney  [i  295]  p  725 

(e)  By  Combined  Act  of  Client  and  Attorney  [i  296]  p  726 
(d)  By  Operation  of  Law  [$  297]  p  726 

<e)  By  Death  or  Disability  [H  298-299]  p  726 
aa.  Of  Attorney  [*  298]  p  726 
bb.  Of  Client  [$  299]  p  727 

(5)  Services  under  Assignment  by  Court  [$  300]  p  727 

B.  Liability  of  Client  [H  301-333]  p  729 

1.  Necessity  of  Contract  of  Employment  [$  301]  p  730 

2.  Nature  and  Extent  of  Liability  [H  302-307]  p  732 

a.  7m  General  [$  302]  p  732 

b.  In  Special  Cases  of  Employment  [$$  303-306]  p  732 

(1)  By  Agent  [H  303-304]  p  732 

(a)  In  General  [$  303]  p  732 

(b)  By  Attorney  [$  304]  p  733 

(2)  By  One' Joint  Defendant  [$  305]  p  734 

(3)  By  Trustees,  Personal  Representatives^  and  Beneficiaries  [|  306]  p  734 

c.  Reimbursement  for  Expenses  [$  307]  p  734 

3.  Becoverjf  Back  by  Client  [$  308]  p  735 

4.  Express  Agreements  [H  309-326]  p  735 

a.  In  Generat  [$§  309-315]  p  735 

(1)  Vdlidiiy  [44  309-313]  p  735 

(a)  In  General  [$  309]  p  735  o«-. 

(b)  Contracts  Made  after  Relation  Established  [$J  310-311]  p  730 

aa.  In  General  [{  310]  p  735 

bb.  For  Additional  Compensation  [?  311J  p  7at 

(c)  Unfair  Contracts      312]  p  737 

(d)  lUegal  Contracts      313]  p  737 

(2)  Construction  and  Operation  [H  314-315]  p  738 

(a)  In  General  [4  314]  p  738 

(b)  Extra  Services  [$  315]  p  739 

b.  For  Contingent  Fees       316-322]  p  740 

(1)  Validity  [$  316]  p  740 

(2)  Effect 'm  317-318]  p  742 
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(a)  As  Assignment  [$  317]  p  742 

(b)  On  Client's  Power  to  Compromise  [$  318]  p  743 

(3)  Happening  of  Contingency  [^  319-321]  p  743 

(a)  In  General  [fy  319]"  p  743 

(b)  Effect  of  Death  of  Parties  [$  320]  p  744 

(e)  Effect  of  Premature  Termination  or  Settlement  of  Action  [$  321)  p  745 

(4)  Amount  on  Which  Percentage  Beckoned  H  332]  p  745 
e.  With  Partnership  [H  323-325]  p  746 

(1)  In  General  U  323]  p  746 

(2)  Effect  of  Changes  in  Firm  [U  324-325)  p  746 

(a)  Generally  H  3241  p  746 

(b)  By  Death  [$  325]  p  746 

d.  Employment  of  Additional  Counsel  [4  326!  p  747 
5.  Implied  Agreements  [H  327-333]  p  747 

a.  When  Implied  [$$  327-328]  p  747 

(1)  In  General  [$  327)  p  747 

(2)  When  There  Has  Been  an  Express  Contract  [f  328)  p  747 

b.  Services  Covered  [$4  329-330)  p  747 

(1)  In  General      329]  p  747 

(2)  Services  Rendered  to  Infants  and  Others  under  Di8ta)iUty  [(  330)  p  748 

e.  Amount  of  Compensation  [H  331-333]  p  748 

(1)  In  General  [$f  331-332]  ^  748 

(a)  Rules  Stated      331)  p  748 

(b)  Right  to  Interest  [$  332]  p  763 

(2)  Statutory  RegulaUons  H  333]  p  753 

C.  DMaion  of  Fees  and  Apportionment  [f  334]  p  754 

D.  Proceedings  to  Recover  Compensation  m  338^1)  p 

1.  Summary  Proceedings  f$  335]  p  764 

2.  Actions  for  Compeneation  [U  336-361]  p  765 

a.  Form  of  Action  [f  336]  p  755 

b.  Time  to  Sue      337]  p  755 

e.  Conditiona  Precedent      338)  p  766 

d.  Parties       339-340]  p  756 

(1)  Plaintiff      339]  p  756 

(2)  Defendant      340]  p  757 

e.  Pleadings        341-342]  p  757 

(1)  Complaint,  Declaration,  or  Petition  [f  341)  p  757 

(2)  PUa  or  Answer  [$  342]  p  757 

f.  leeuea,  Proof,  and  Variance       343-349]  p  758 

(1)  Evidence  Admissible  under  Pleadings  [U  343-348]  p  758 

.  (a)  In  General  [4  343]  p  758 
(b)  tinder  General  Denial  [H  344-348]  p  758 
aa.  In  General  [$  344]  p  758 
bb.  Nondelivery  of  Bill  of  Costs  [4  345]  p  768 
ec.  Negligence  [4  346]  p  758 
dd.  Bad  Faith  U  347]  p  758 
ee.  Payment  [$  348)  p  758 

(2)  Variance  [4  349]  p  758 

g.  Evidence       350-355]  p  758 

(1)  Presumptions  and  Burden  of  Proof  [$  350]  p  758 
<2)  Admissibility        351-355]  p  759 

(a)  As  to  Employment  [i  351]  p  759 

(b)  As  to  Nature  and  Extent  of  Services       352]  p  760 

(c)  As  to  Value  of  Services  [H  353-354]  p  760 

aa.  In  General  [5  353]  p  760 

bb.  Expert  Testimony  [i  354]  p  762 

(d)  As  to  Performance  [$  355)  p  763 
iL  Trial       356-359]  p  764 

(1)  In  General  [$  356)  p  764 

(2)  Questions  of  Law  and  Fact  [f  357)  p  764 

(3)  Instructions  [4  358]  p  764 

(4)  Direction  of  Verdict  [4  359]  p  766 
i.  Verdict  and  Findings  [{  360]  p  765 

j.  Appeal  and  Error  [(  361]  p  766 

VI  LIEN  OF  ATTOBKET  [$$  362-426]  p  765 

A.  Definition,  Nature,  and  Origin  [U  362-3671  p  765 
1.  In  General  [$  362]  p  765 
 2.  Retaining  Lien      363]  p  766  
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Fee*  of  attorney: — Contlnned 
For : — Continued 

Executor  or  administrator  see  ■xeontora  UMI  Ad- 

mlnlrtmtors  [18  Cyc  273,  1216]. 
Oarntshee  see  OrnislimMt  [20  Cyc  llSSl. 
Ouardlan  see  OuMUaa  Md  Wwd  [21  Cyc  S9, 

177];  mfanto  [22  Cyc  6«6]:  Xuaa*  Vmsou 

[22  Cj-C  1181,  1203]. 
Insolvent  see  UtaolTcner  [SS  Cyc  1161]. 
Petitioning  creditors  In  bankruptcy  see 

nvtoy  [6  Cyc  316]. 
Receiver  see 
Trustee: 

Generally  see 

In  tWRkrnptoy  see 
In  aotlon: 
For: 

Construction  of  will  see  WOla  [40  Cyo  1868]. 


[84  Cyc  852,  463]. 

Cyc  839.  468.  480]. 
[6  Cyc  ISf]. 


Divorce  see  Dtrozes  [14  Cyc  7891. 
Partition  see  MurMtiOB  [30  Cyc  29S]. 
Partnerslilp  accounting  see  ftrtamlito 
Cyc  749]. 

Probate  of  will  see  WHIs  [40  Cyc  1866]. 
[5  Cyc  86S]. 


[SO 


Of  attorney  see  Oar- 


On  bond  see 
Oamishment  of  funds  in 

Mlrttmeit  t20  Cye  1020]. 
Judgment: 

Collateral  attack  for: 

Lack  of  authority  In  attorney  see  J«dnw»ta  [S8 
Cyc  1077]. 

Misconduct  of  attorney  see  Jndnuata  [23  Cyc 

1099]. 

Unauthorized  appearance  as  ground  for: 

Collateral  attack  on  Judgment  see  JvdfBMata  [23 
.   Cyc  10771. 
Equitable  relief  against  Judgment  see  JnOfBUBta 

[23  Cyc  997]. 
Opening  and  vacating  Judgment  see  Jndgments 
[23  Cyc  9161. 

LObel  and  slander  of  attorney  see  UbM  amd  Waadir 

[26  Cyc  333]. 
Misconduct  of  counsel: 

As  affecting  Jury  see  Txtel  [38  Cyc  1826]. 
As  ground  for: 

Eouitable  relief  against  Judgment  see  JMcsmbIb 

[28  Cyo  1016]. 
New  trial  see  Orlntaui  X*v  [18  Cyc  707];  mww 
MiA  [89  Cyo  778,  796]. 


Misconduct  of  counsel: — Coptlnued 
Ae  ground  for: — Continued 

OjMnlng  or  vacating  Judgment 
iZZ  Cyc  942]. 
Mistake  of  counsel  as  ground  for: 

OpMilng  or  vacating  Judgment  see  Jltdgments  [U 
Cyc  938] 

Writ  of  review  see  »«vtew  [84  Cyo  1708]. 
Negligence  or  incompetency  of  counsel  as  ground  for: 
Equitable  relief  against  Judgment  see  Jndgiaexte  [U 

Cyc  1016], 

New  trial  see  OHnlMsl  X*ir  [12  Cyc  708];  Vew  TiU 

[29  Cyc  8511. 
Opening  or  vacating  Judgment  see  JUdCBUata  [11 

Cyc  939]. 

Writ  of  review  see  Bartow  [34  Cyc  1708]. 
Oath,  administration  of,  by  see  OwXhrn  and  ASzmatkas 

[29  Cyc  1301]. 
Particular  oncers  acting  as  attorneys: 

Constable   see   nieiurB   Md   OtnataUsa   [8fi  Cyc 
1642]. 

I  tadMa  123  Cvo  E241. 


Judge  see  JtUi(M  [23  Cyo  E24]. 
Justice  of  the  peace  see  Jwmoss      thm  Veaoe 


deeds  see  msglsUni  of  Peeds  [84  Crc 


Cyo  4161. 
Register  of 
1020]. 

Power  of  attorney  see  AgenoT  1 1  &3-60, 

Presumption  of  regularity  of  attorney's  acts  see  M- 

desee  [16  Cyc  1079]. 
Privileged  communications  see  UbeS  Mtf  T**T*f  [IS 

Cyc  401]:  WttnessMi  [40  Cyc  2861]. 
Right  to  counsel  on  bearing  by  immigration  anthoritlei 

see  M^lmam  I  128. 
Sale  of  law  business  see  Oood  WQl  [20  Cyc  1877]. 
Service  of: 

Pleading  on  attorney  of  adverse  party  sea  SIsMHir 

[31  Cyc  595]. 
Process,  by  or  on  attomejni  see  Viuimm  [88  Cyc  481. 

486]. 
Signature  to; 

Pleading  see  Bqsltj.  [1«  Cyc  865];  tUmiUag  [31  Crc 

624]. 

Submission  of  controversy  see  BalnBlssteB  of  Ooabn- 
Tsxay  [37  Cyc  86ff]. 
Slander  of^  title  by  attorney  see  UM  aad  aUMdsr  [85 

^c  669,  668.  863]. 
Terlncatton  of  pleadings  by  attorney  see  SqiBttgr  [16  Cyc 

868]:  ««rtUB»  [Sltarc  " — 


re  k88]. 


L  TEBBONOLOOT 


11  A.  Advocate.  An  advocate  is  a  person 
learned  in  the  law  and  duly  admitted  to  practice 
who  assists  his  client  with  advice  and  pleads  for 
him  in  open  court.^ 

In  the  civil  and  ecclesiastical  law  an  ndvooate  is 
an  officer  of  the  court  learned  in  the  lav  who  is 
engaged  by  a  suitor  to  maintain  or  defend  his 
cause.' 

[§  2]  B.  Attorney.  The  word  "attorney"  sig- 
nifies, in  its  broadest  sense,  a  substitute  or  agent  ;^ 
one  who  is  t^pointed  or  authorized  to  act  in  the 


place  of  or  for  another.*  It  is  not  necessarily  lim* 
ited  to  an  attorney  in  fact;'  on  the  contrary,  when 
not  coupled  with  any  qualifying  expression,  the 
word  is  usually  construed  as  meaning  attorney  at 
law,  and  is  frequently  used  in  this  sense  in  legis- 
lative enactments.'  The  term  will  be  used  in  Uus 
sense  in  this  article.^ 

[(3]  C.  Attorney  at  Law.  An  attorney  at  law 
is  an  officer  in  a  court  of  justice  who  is  employed 
by  a  party  in  a  cause  to  manage  the  same  for  him.* 

In  En^and  the  term  "attorneys^'  is  applied  to 


I.    BurrUl  L.  D. 
a.    Black  L.  D. 

5.  Abbott  L.  D.;  Denton  Nat.  Bank 
V.  Kenney.  (Md.)  81  A  227,  281:  Dtck 
V.  State,  107  Md.  11.  22,  88  A  28«, 
676;  Rtcker's  Pet.,  66  N.  H.  207,  808, 
29  A  559,  24  L.RA  740. 

4,  Eichelberger  v.  Slfford,  27  Md. 
820.  330;  Kicker's  Pet.,  66  N.  H.  207. 
219.  29  A  569,  24  LRA  740;  Hughes  v. 
Muivey,  3  N.  T.  Super.  92,  95.  See 
also  Ward  v.  Ward,  20  Oh.  Clr.  Ct. 
186,  141,  10  Oh.  Clr.  Dec.  666  [quot 
Wenster  B.]  (where  tbe  word  Is  de- 
fined as  meaning  "one  who  takes  the 
turn  or  place  of  another  .  .  ,  one  who 
Is  legally  appointed  by  another  to 
transact  any  Duslness  for  him"). 

[a]  "[It]  Is  an  aaelMt  SaffllA 
wtHM.  and  sfgnilteth  one  that  Is  set  in 
the  tume.  stead,  or  place  of  another: 
and  of  these  some  be  private  .  .  . 
and  some  be  publike,  as  attorneys  at 
law."   Coke  Lltt.  61b. 

a.  aark  V.  Morse.  16  La.  876,  678; 
Eichelberger  v.  Sittord,  27  Md.  820, 
829. 

Attorney    in    fact    deflaed  see 

Agency  S  7. 

6.  Cal. — Plttman  v.  Carstenbrook. 
11  Cal.  A.  224,  230,  104  P  699. 

Colo. — Peo.  V.  Erbaugh,  48  Colo, 
480.  487.  94  P  349. 

Ind.— Neft  V.  Powell,  8  Blackf.  420. 
421. 


I^. — Trowbridge  r.  Weir,  8  Ia. 
Ann.  706;  Ingram  v.  Richardson,  2 
I>a.  Ann.  839,  840;  Clark  ▼.  Morse,  16 
La.  576,  578. 

Md. — Denton  Nat  Bank  v.  Kenney, 
81  A  287,  SSI  [clt  Cyc]. 

Mich.— Peo.  V.  May,  3  Mich.  698, 
606. 

N,  H. — Kicker's  Pet.,  66  N.  H.  207, 
219,  29  A  559,  24  LRA  740. 

Okl. — Nolan  v,  St.  Louis,  etc.,  R. 
Co..  19  Okl.  51,  54,  91  P  1128. 

Or— Walk  V.  Hlbberd.  66  Or.  497, 
183  P  95. 

Pa— Kelly  V.  Herb,  147  Pa.  663, 
665,  2:1  A  8S9;  Cooper  v.  Shaver,  101 
Pa.  547,  fi49. 

S.  D. — Danforth  v.  Bgan,  23  B,  D, 
43,  61,  U»  NW  1081.  189  AmSR  1030, 
20  AnndMT.'A*; 

[a]  Vof  b  *^s*^  Mmut  or  su- 
VlojM.'* — An  attorney  Is  not  a  "clerk, 
servant  or  employee"  within  the 
meaning  of  the  Maryland  statute 
(Code  art  47  I  16)  so  as  to  entitle 
him  to  priority  of  payment  for  hta 
services  over  other  creditors  of  an 
insolvent  corporation  In  the  hands  of 
a  receiver.  Lewis  v.  Fisher,  80  Md. 
139,  30  A  608.  46  AmSR  327.  26  LKA 
278.  Compare  Ourney  v.  Atlantic, 
etc..  R.  Co.,  58  N.  T.  888. 

[b]  FraoUdnr  attorney.^ — (1)  One 
who  followa  the  business  of  the  pro- 
fession of  the  law  as  his '  avocation 


or  calling  is  a  practiotng  attorney 
Wheatley  v;  State,  11  Lea  (Tenn.) 
288.  263.  (8-)  "Rie  term  does  not  in- 
dude  a  retired  lawyer  who  conductt 
but  one  snit  in  court  for  a  friend  or 
netflbbor,  without  fee  or  reward. 
McCargo  v.  State,  (Miss.)  1  8  161. 

7.  See  Infra  I  3. 

8.  V.  S. — In  re  Paschal,  10  Wall 
483,  49lL  19  L.  ed.  992;  Treat  v.  Tol- 
man.  118  Fed.  892,  894,  61  CCA  623. 

N.  T.— Hall  V.  Sawyer,  47  Barb. 
116,  119;  National  Press  InteUigeDCC 
Co.  V.  Brooke,  18  Misc.  878,  41  NTS 
658. 

'  N.  C— 41ade  Springs  Bank  t.  Me- 
Bwen.  160  N.  C;  414.  481,  Tt  SB  X» 
[flit  Cycl. 

Pa.— Com.  T.  BranthooTsr,  84  Fs. 
Co.  868,  864,  81  PittsbL««XN6  »T. 

Tenn. — In  re  Lawyers  Tax  Okms,  B 
Helsk.  E«,  SSt. 

See  also  Anderson  L.  D. ;  8  Black- 
stone  Comm.  25;  Bouvier  L.  D. 

[a]  OfbevdenaiUoBS^d)  "Aman 
Set  apart  by  the  law,  to  expound,  te 
all  persons  who  seek  him,  the  law* 
of  the  land,  relating  to  high  Interests 
of  property,  liberty,  and  life."  Plant- 
ers' Bank  v.  Homberger,  4  (3oldw. 
(Tenn.)  631.  6T1  [quot  Ingersoll  v. 
coal  Creek  Coal  Co..  117  Tenn.  26S, 
8«B,  98  SW  178.  119  AmSR  1003.  * 
LRANa  282.  10  AnnCas  829].  (!) 
"Persona    acting    professionally  in 
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those  officers  who  practice  in  the  courts  of  com- 
mon law;  solicitors,  to  those  who  practice  in  the 
courts  of  equity;  and  pruetors,  to  those  who  prac- 
tice in  the  admiralty  and  ecclesiastical  courts.  None 
of  these,  however,  conduct  cases  in  open  court,  that 
being  attended  to  by  advocates  or  counsel.* 

J^  the  United  States  no  such  substantial  distinc- 
tions prevail,  and  the  general  designation  of  attor- 
ney is  applied  to  all  who  follow  the  profession  of 
law,  although  the  terms  continue  to  be  used  in  many 
jurisdictions.^^ 

[(  4]  D.  Banister.  In  England  and  her  colo- 
nies a  barrister  is  a  person  entitled  to  practice  as 
an  advocate  or  counsel  in  the  superior  courts.^^ 

5]  E.  Olient.  A  client  is  one  who  applies 
to  a  lawyer  or  counselor  for  advice  and  direction 
in  a  question  of  law,  or  commits  his  cause  to  his 
management  in  prosecuting  a  claim  or  defending 
i^inst  a  suit  in  a  court  of  justice;^'  one  who  re- 
tains the  attorney,  is  responsible  to  him  for  his  fees. 


and  to  whom  the  attorney  is  responsible  for  the 
management  of  the  suit;^^  one  who  commuQicates 
facts  to  an  attorney  expecting  professional  advice.'* 
U  6]  r.  Oouii«el  or  Oounselor.  The  word 
"counsel"  means  an  advocate,  counselor,  or  pleader; 
one  who  assists  his  client  with  advice  and  pleads  for 
him  in  open  eourt.*^  A  counselor  is  an  advocate  or 
barrister;  a  member  of  the  legal  profession  whose 
special  function  is  to  give  counsel  or  advice  as  to 
the  legal  aspects  of  judicial  controversies  or  their 
preparation  and  man^ement,  and  to  appear  in  court 
for  the  conduct  of  trials,  or  the  aignment  of  causes 
or  presentation  of  motions,  or  any  other  legal  busi- 
ness that  takes  him  into  the  presence  of  the  courts 
The  term  is  generally  used  interchangeably  with 
"attorney,"  but  formerly  a  distinction  between  "at- 
torneys" and  "counselors"  was  reof^ized  in  some 
states,  and  this  is  still  the  case  in  at  least  one  juris- 
diction."* 

[$  7]   a.  Lawyer.  A  lawyer  is  defined  as  tme 


legal  formalities,  negotiations;  or 
proceedlncB  by  the  warrant  or^au- 
tliorltT  of  tbetr  clients."  National 
Sav.  Bank  v.  WariL  100  XT.  8.  196. 
199.  26  L.  ed.  621;  In  re  Duncan.  83 
S.  C.  186,  189,  65  SB  210.  24  LRANS 
750,  18  AnnCas  667.  (3)  "A  public 
ofBcer  appointed  by  the  court  to  per- 
form duties  of  a  public  character, 
and  vested  with  certain  power  and 
authority  as  incidental  to  the  office." 
Matter  of  Spencer,  137  App.  Dlv.  880, 
J31,  122  NYS  190. 

[b]  mepreseiitatlT*  of  another. — 
"One  acts  as  an  attorney  at  law  only 
when  he  represents  another,  not 
when  he  appears  for  hlmaelf."  Fhll- 
brook  v.  San  Francisco  Super.  Ct..  Ill 
Cal.  31,  34.  43  P  402. 

[c]  Twofold  zelatlon^An  attor- 
ney of  record  stands  In  a  twofold 
relation:  He  Is  the  representative  of 
his  client;  and  he  la  an  officer  of 
the  court.  Delaney  v.  Husband,  64 
N.  J.  tu  275.  46  A  26B. 

Am  OlsUniralsliea  from  atfeat  see 
Agency  S  7. 

9.  See  4  Minor  Inst.  (2d  ed>  p 
171;  Weeks  Attorneys  S  25. 

[a]  Za  SngUah  lav  an  attoner  at 
law  was  a  puhllo  officer  belonging  to 
the  superior  courts  of  common  law 
at  Westminster,  who  conducted  legal 
proceedings  In  behalf  of  others, 
called  his  clients,  by  whom  he  was 
retained;  he  answered  to  the  solici- 
tor In  the  courts  of  chancery  and  to 
the  proctor  In  the  admiralty,  ec- 
cleslafltlcal,  probate,  and  divorce 
courts.  An  attorney  was  almost  In- 
variably also  a  solicitor.  It  Is  now 
provided  hy  the  Judicature  Act  of 
1873  9  87  that  solicitors  or  proctors 
of,  or  authorized  to  practice  ln,_  any 
court,  the  jurisdiction  of  which  is  by 
that  act  transferred  to  the  high  court 
of  luBtlce  or  the  court  of  appeal, 
shall  be  called  "Solicitors  of  the  Su- 
preme Court."    Wharton  L.  D. 

fbl  SlaokstOM  saya:  "'An  at- 
torney at  law'  .  .  .  -answers  to  the 
procurator  or  proctor  of  the  civilians 
and  canonists.  And  he  Is  one  who 
Ifl  put  In  the  place,  stead  or  turn  of 
another,  to  manage  his  matters  of 
law.  These  attorneys,'  he  adds,  'are 
now  formed  into  a  regular  corps: 
they  are  admitted  to  the  execution  of 
their  oflBce  by  the  superior  courts  of 
Westminster  Hall  and  are  In  all 
points  officers  of  the  respective 
courts  in  which  they  are  admitted.' 
Peo.  V.  Hallett.  1  Colo.  352,  355. 

IOl  Texas  v.  White.  10  Wall.  (IT. 
S.>  48».  498,  19  L.  ed.  992;  In  re 
H^lowell.  8  I>all.  (U.  S.)  410  1  L. 
ed.  aaS;  Weed  sewing  Mach.  Co.  y. 
Bon  telle.  S8  Vt.  S70.  48  AmR  S21: 
HSrtt  V.  Chlpman,  2  Alk.  (Vt.)  182: 
4  Minor  Inst.  (2d  ed)  p  171;  Weeks 
Attorney-*  »  26. 
11.     8  we^t  .1*  D. 


a*  Uglieat  olaBs  of  lawyers  who 

have  exclusive  audience  In  all  the 
superior  courts.  Every  barrister 
must  be  a  member  of  one  of  the  four 
ancient  societies  called  Inns  of  court, 
vis..  Lincoln's  Inn,  the  Inner  and 
Middle  Temples,  and  Gray's  Inn.  .  .  . 
Associations  of  lawyers  acquired 
houses  of  their  own  In  which  stu- 
dents were  educated  In  the  common 
law.  .  .  ,  These  schools  of  law  are 
now  represented  by  the  Inns  of  court, 
which  still  enjoy  the  exclusive  privi- 
lege of  calling  to  the  bar,  and 
through  their  superior  order  of 
benchers  control  the  discipline  of  the 
profession.  .  .  .  Subject  to  an  appeal 
to  the  common-law  judges  as  visit- 
ors, they  may  reject  the  petition  of 
a  student  to  be  called  to  the  bar,  or 
expel  from  their  society  and  from 
the  profession  any  barrister  or 
bencher  of  the  Inn.  .  .  .  The  peculiar 
business  of  barristers  Is  the  ad- 
vocacy of  causes  In  open  court,  but 
.  .  .  a  great  deal  of  other  business 
falls  Into  their  hands.  They  are  the 
chief  conveyancers,  and  the  plead- 
ings .  .  .  are  in  all  but  the  simplest 
cases  drafted  by  them.  There  Is  In- 
deed a  separate  class  of  conveyancers 
and  special  pleaders,  being  persons 
who  have  kept  the  necessary  num- 
ber of  terms  qualifying  for  a  call, 
but  who.  Instead  of  being  called, 
take  out  licenses  to  practice  under 
the  bar.  There  are  still  a  few  per- 
sons who  act  under  such  special  li- 
censes, but  In  general  conveyancing 
and  special  pleading  form  part  of 
the  ordinary  work  of  a  Junior  barris- 
ter. The  highest  rank  among  bar- 
risters Is  that  of  king's  or  queen's 
counsel.  They  lead  the  case  In  court, 
and  give  opinions  on  cases  submitted 
to  them,  but  they  do  not  accept  con- 
veyancing 'or  pleading,  nor  do  they 
admit  pupils  to  their  chambers. 
Precedence  among  queen's  counsel, 
as  well  as  among  outer  barristers, 
is  determined  by  seniority.  The  or- 
der of  sergeants-at-law  still  exists, 
but  no  new  appointments  have  re- 
cently been  made,  and  It  will  proba- 
bly be  allowed  to  become  extlncr, 
the  title  of  queen's  counsel  being 
generally  preferred.  Sergeants  rank 
after  queen^s  counsel.''^  Ricker'e 
Pet..  66  N.  H.  207.  21E,  29  A  659.  24 
LRA  740. 

[b]  Distinction  between  barristers 
and  solicitors. — In  the  English 
courts  there  is  a  distinction  between 
barristers  and  solicitors.  "The  main 
employment  of  a  barrister  is  that  of 
an  advocate.  .  .  .  The  general  duties 
of  a  solicitor  are.  as  a  rule,  the  op- 
posite of  those  of  a  barrister.  The 
solicitor  Is  the  one  who  obtains  thi> 
client,  listens  to  his  complaints,  ad- 
vises him  as  to  his  remedy,  sees  wit- 
nesses,   takes   down    the  _  evidence. 


irBuiilmlmn.  In  ^ngl^^fli  arc '  draws  the  brief,  and  performs  the 


hundred  and  one  othw  details  inci- 
dental to  an  action  at  law:  and  It  la  ' 
only  when  these  are  cojnpieted  that 
the  action  passes  from  his  hands  to 
thf  hnrrlsier  for  antumentin  court.^' 
Aiiil.Kev  677.  «I&-7utmele  by  T. 
W.  Tempany).  " 

12.  McCreary  v.  Hoopes,  2S  Miss. 
42S,  429. 

13.  McFarland  v.  Crary,  8  Wend. 
(N.  Y.)  297,  312.  '  Tj, 

14.  Cross  v,  Big^n^      Mo.  836, 
837.  *' 

15.  Black  L.  D.  tqitt't'ltarklns  v. 
Mun,hy,  51  Tex.  Ci^.^£M8.  670,  lH 
SW  l?,r,-].  -  '■ 

1512.     r.\:yk  T..  D. 
r:il      Distinction    between  attor' 
neys    and  coonselors. — (1)    At  an 

r:uiy  date  a  distinction  ^^eems  to 
lic'fin  niadc  by  tht'  snyir^me  Court 
Of  Ihti  United  States  between  attor- 
neys and  coiinsi^lor.s  (Ex  p  Ilallowell. 
Jl  Dalt.  (U.  R.)  410,  1  T..  ed.  658; 
Thnriie  v.  Vicloriii,  23  F.  Cas.  No. 
n.dss):  (2)  but  now  no  auch  dls- 
(ini'tinii  is  made  eltbfr  bv  the  federal 
(Toxas  V.  White.  10  "\V:ill.  (U.  S.) 
4S3,  19  L.  ed.  Law  v,  Ewell,  15 

F.  Cas.  Ko.  S.l!!7.  2  r',-;irich  C.  C. 
IHl.  (.1)  or  state  f Siumic  t  v.  Busrh, 
fiO  Miwf.  281,  9S  N'Y.s  (1:^(1;  [ngraham 
V.  T-eland,  lit  Vt.  .in-!,  wln  re  It  was 
held  tbat  a  [ilea  in  ahafemrnt,  alleg- 
in.c  I  lia  t  thi'  mn  eisl  ra  t  e  si  caning  the 
\vrit  wa,i  :ui  a  tt'iniey  of  record  In 
the  case,  was  fiullicient  undur  a  stat- 
ute prohibiting  a  Ju.stlre  from  actlnar 
In  any  cause  where  he  shall  have 
been  of  counael),  courts.  (1)  exoept 
In  New  Jersey  where  the  distinction 
ia  recognized  and  It  is  prescribed  that 
no  one  can  become  a  rouns-slor  until 
he  has  practiced  as  an  aiiiirney  for 
three  years  (.see  Van  Atta  v.  McKin- 
ney,  18  N.  J.  L..  235;  Supr.  Ct.  and 
Bd.  of  Exam.  Rules  in  force  March, 
1911).  (6)  There  is  practically  no 
distinction  between  the  terms  "attor- 
ney" artd  "counselor."  The  only  dis- 
tinction made  is  the  purely' arbitrary 
one  between  proceedings  in  eqUlty  and 
nt  common  law.  The  practice  or  the 
bar  generally  Is  that,  when  a  member 
Aliens  a  comnion-l.aw  pleading,  it  Is  as 
iiiiornev;  if  an  equity  pleading,  ha 
Ripns  it  as  solicitor.  But  this  Is  a 
distinctinn  arisinR  merely  from  the 
two  kinds  or  modes  of  proceeding. 
Rlinson  v.  Hlldnip.  23  F.  Cas.  No. 
l.l,4r>9,  S  Biss.  Z'd.  .■i79  (where  the 
rourt  .s.aid :  "T  am  .•somewhat  at  a 
loss  to  know  wh.at  is  the  distinction, 
under  our  practice,  between  the 
1  erms.  'solicitor'  and  'counselor,'  I 
should  be  very  much  inclined  to 
think  that  if  there  were  the  signa- 
lure  of  cnunset  to  the  liiH.  whether 
hii  was  described  a s  'con nselor,'  as 
'solii'i t oi-,'  or  a.i  'allorney,'  that  the 
description  luiprhl  be  rejected  as  sur- 
plusage, and  that  It  would  stand  as 
a.^^^Bande  with  tke  mtc^). 
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skilled  in  the  lav.**  The  tezm  is  synonymons  with 
"attorney."" 

[(8]  H.  Proctor.  A  inroetor  is  an  attorney  in 
the  fidmiralfy  and  eeelesiastical  eonrts.** 

[i  9}  L  SoltettW.  A  aolieitor  is  a  person  whose 
business  is  to  be  employed  in  the  eare  and  manage- 
ment of  suits  dep^dine  in  oonrts  of  dianee^.'* 
In  the  great  majority  oE  the  states  of  the  Union, 

n.  THE  OFFIOS 

[i  101  A.  VatBO  of  Offloe.  An  attorney  does 
not  hdd  an  office  or  pnblie  trast,  in  the  oonstitn- 
titmal  or  statutory  sense  of  that  tenn,*^  hot  is  an 
officer  of  the  court,  exercising  &  privily  or  fran- 
chise.*' He  is,  hmrmerf  in  a  sense  an  officer  of  the 
state,  with  an  obligation  to  the  paUic  no  less  si^ 
idflcant  than  his  obligation  to  his  dients."  ms 

IC  BouTl«r  L.  D.  [quot  Danforth 
T.  Bgan,  28  S.  D.  48.  SI,  11»  NW 
mi,  189  AmSR  lOSO.  20  AnnCas  4181. 

XT.  Pea  Tarlor.  68  Colo.  441, 
lis  P  782.  ,  ^ 

la.  Anderson  Ij.  D.  See  also  Jacob 
I*.  D.  [olt  Thome  t.  Victoria.  23  F. 
CtLB.  No.  13.088]. 

It.  BouTier  L.  D.;  In  re  Balach. 
88  N.  J,  Bq.  St.  87.  _ 

flOi  In  »  Hoffeoker.  (Del.  Ch.)  tO 
A  981;  In  re  Ralsch,  88  N.  J.  Bq.  88, 
90  A  12. 

81.  U.  S. — ^In  re  Garland.  4  Wall. 
838,  18  U  ed.  8«e. 

Cal.— Bz  p.  Yale.  24  Cal.  241,  86 
AmD  62:  Cohen  v.  Wright.  22  Cal.  298. 

Colo. — In  r«  Thomas,  10  Colo.  441, 
27  P  707,  18  LRA  638. 

Uaas. — Boflton  Bar  Asaoc  t.  Casey, 
211  Mass.  187,  97  NE  761,  89  LBANS 
118.  AnnCasl913A  1228. 

N.  Y.— Matter  of  Cooper.  22  N.  T. 
87,  11  AbbPr  801,  20  HowPr  1  [rev 
81  Barb.  3&3,  10  AbbPr  348.  19  HowPr 
971;  Matter  of  Burchard.  27  Hun 
42»;  Matter  of  Banm.  8  NTS  771.  _ 

S.  C^BTFne  T.  Stewart.  S  8.  C  Bq. 
4««. 

Tex. — Ex  p.  WilHama.  81  Ter.  Cr. 
282.  20  SW  680,  681,  21  LRA  783. 

Va. — Bland,  etc.  County  Judge 
Case.  33  OratL  (74  Va.)  448;  Leigh's 
Case,  1  Munf.  (16  Va.)  488. 

W,  Va. — Ex  p.  Faulkner.  1  W.  Va. 
269. 

[a]  Blectloa  to  JnOgeSh^— Kold- 
iBff  two  nlllnss — An  attorney  le  not 
such  an  officer  as  to  forbid  his  being 
elected  to  a  Judgeship  on  the  ground 
that  he  would  then  be  holding  two 
offices.  Bland,  etc..  County  Judge 
Case  83  Oratt.  (74  Va.)  448. 

aa.  U.  S.— Ex  p.  Garland,  4  Wall. 
883,  878.  18  L.  ed.  366  (where  Field. 
J.,  said;  "The  profession  of  an  at- 
torney and  counsellor  Is  not  like  an 
office  created  by  an  act  of  Congress, 
which  depends  for  Its  continuance, 
its  powers,  and  its  emoluments,  upon 
the  wUl  or  Its  creator,  and  the  poa- 
•ewlon  of  which  may  be  burdened 
wlUi  any  conditions  not  wohlblted 
by  fh«  Constitution.  .  .  .  They  are 
oRlcera  of  the  court,  admitted  as 
such  by  Its  order,  upon  evidence  of 
their  possessing  sufficient  legal 
learning  and  fair  private  charac- 
ter"):  In  re  Alexander,  193  Fed.  749; 
In  re  Thatcher,  190  Fed.  969  [aCt  212 
Fed.  801,  129  CCA  255];  Treat  v. 
Tolman,  118  Fed.  892.  51  CCA  522: 
In  re  Wall.  13  Fed.  814,  27  AlbLJ  91; 
Bx  p.  Law,  15  F.  Cas.  No.  8,126,  35 
Oa.  286,  6  AmLRegNS  410  note. 

Ala. — Matter  of  Dorsey,  7  Port  293. 

Cal.— Clark  v.  Wlllett,  36  Cal.  534; 
Cohen  v.  Wright.  22  Cal.  298. 

Conn. — In  re  Durant,  SO  Conn.  140, 
67  A  497,  10  AnnCas  539. 

T>.  C. — Dlggs  V.  Thurston,  89  App. 
207:  Matter  of  Adrlaana.  17  App.  39. 

Hawaii. — In  re  Campbell,  2  fibiwall 
27. 

Ida. — (^irtla  v.  Richards,  4  .  Ida. 
434,  40  P  67,  96  AmSR  134. 

ill.- Peo.  V.  Payson.  216  111.  476,  74 
NB  882;  In  re  Day,  181  ni.  73,  64  ne: 


where  law  and  eqoity  an  both  administered  by  tbe 
same  court,  it  has  naturally  come  about  that  the 
two  oOieeB  of  attorney  at  taw  and  solicitor  in  efauh 
eery  hare  practically  bem  consolidated,  atthough  ia 
the  federal  equity  practice  tlie  term  ''solicitor"  is 
in  general  use.  But  in  some  states  the  office  ot 
solicitor  in  ehaneeiy  is  a  distinct  snd  squzate  offlee 
from  that  of  attorney  at  law.*' 

OP  ATTOBHET 

office  is  not,  like  ordinary  public  offices,  subject  to 
the  will  of  the  body  creating  it  and  burden^  with 
whatcTcr  conditions  that  body  may  impose,  but  is 
held  durii^  good  behavior,  and  is  one  of  which  he 
can  be  divested  only  upon  good  cause  shown  snd 
after  proper  judicial  proceedii^.'*  The  offlee  of 
attorney  is  iiraispensule  to  the  adminiatraticm  of 


646.  60  LRA  IW:  Peo.  v.  Beattle.  137 
III.  663,  87  NB  1096,  31  AmSR  384. 

Ind. — Heffren  ▼.  Jayne,  89  Ind.  463, 
13  AmR  281.  See  Chase  v.  Chase,  103 
Ind.  178,  71  NE  486. 

Kan. — Hanson  v.  Grattan,  84  Kan. 
843,  846.  115  P  640,  34  LRANS  240 
(clt  Cyc]. 

Ky.— Com.  T.  Richie.  114  B^.  S66, 
70  SW  1064,  24  KyL  1218. 

La.— State  v.  Babln,  124  La.  lOOB. 
60  S  825,  18  AnnCaa  827. 

Me.--^nb«M  V.  Kimball.  64  He. 
140. 

Mass. — BoHton  Bar  Assoc.  v. 
Casey.  211  Mass.  187,  97  NE  751.  39 
LRANS  116,  AnnCasl918A  1226. 

Mich.— In  re  Mains,  121  Mich.  603. 
80  NW  714. 

Mo.— Matter  of  aark,  126  Mo.  A. 
891,  103  SW  1106;  Barkley  <3emetery 
Assoc.  V.  UcCune,  119  Mo.  A.  S49.  96 
SW  295. 

N.  H.— Kicker's  Pet.,  66  N.  H.  207, 
29  A  559.  24  LRA  740. 

N,  J.— In  re  Young,  76  N.  J.  L.  83. 
67  A  717;  Delaney  v.  Husband,  64 
N.  J.  L.  876,  46  A  265;  Crane  v.  Gur- 
nee,  76  N.  J.  Bq.  104,  71  A  SSS; 
Lynde  v.  Lynde,  64  N.  J.  Bq.  736, 
62  A  694.  67  AmSR  682.  68  LRA 
471. 

N.  T.— Matter  of  Shay.  133  App. 
Dlv.  547.  118  NTS  146  [a(I  196  N.  T. 
630  mem,  89  NE  1112  meml;  Matter 
of  BalTenburgh.  115  App.  Dlv.  346. 
101  NTS  507  [aff  188  N.  T.  49,  80 
NE  670]:  Matter  of  Manhelm,  113 
App.  Dlv.  336.  99  NTS  87:  Matter  of 
Holland,  110  App.  Dlv.  799,  97  NTS 
202:  Peo.  v.  Haas,  105  App.  Dlv.  119, 
98  NTS  790;  Matter  of  Burchard,  27 
Hun  429;  National  Press  Intelligence 
Co.  V.  Brooke,  18  Misc.  373,  41  NTS 
658;  Buxton  v.  Lletz,  136  NTS  829 
[alt  139  NTS  48];  In  re  Klein.  101 
NTS  663;  Matter  of  Baum,  8  NTS 
771;  Baur  v.  Bets,  7  NTClvProe  233. 
1  HowPrNS  344  [a(f  99  N.  T.  672]. 
See  also  Matter  of  Rothschild,  l40 
App.  Dlv.  583,  125  NTS  628. 

(5h. — Matter  of  Burke,  21  Oh.  CIr. 
Ct.  84,  11  Oh.  Clr.  Dec,  897. 

Okl. — State  Bar  Commn.  v.  Sulli- 
van. 36  Okl.  745,  748,  131  P  703  felt 
<hrcj:  Nolan  v.  8L  Louis,  etc..  R  Co., 
li  &a.  61.  91  P  1128. 
Or.— Bailey  v.  Williams.  6  Or.  71. 
Pa. — Pittsburgh  V.  O'Brien,  289  Pa. 
60.  86  A  661;  Danville,  etc.,  R.  Co.  T. 
Rhodes,  180  Pa.  157,  86  A  648;  Com. 
v.  Branthoover.  24  Pa.  Co.  86S,  81 
PlttsbLegJNS  267;  Hurray's  Est..  18 
Pa.  Co.  70. 

S.  C. — State  v.  Holding,  12  S.  C.  L. 
379 

S".  D. — Danforth  v.  Bgan,  23  S.  D. 
48,  119  NW  1021,  139  AmSR  1030, 
20  AnnCas  418. 

Tenn. — IngersoU  v.  Coal  Creek  Coal 
Co.,  117  Tenn.  263,  98  SW  178,  119 
AmSR  1003.  9  LRANS  282,  10  Ann 
Cas  8291  In  re  Lawyers', Tax  Cases, 
8  Helsk.  665;  Ingersoll  v.  Howard,  1 
Helsk  247 

Tex. — Harklna  v.  Murphy.  61  Tex. 
Civ.  A.  568.  569.  112  SW  136  tc\t 
Cyc];  Dallas  Cone.  Electric  St.  R,  Co. 


V.  McAllister,  41  Tex.  CIt.  A.  181,  90 
SW  933. 

Utah. — McWhlrter  v.  Donaldson.  36 
Utah  293.  104  P  731;  In  re  Jonea.  29 
Utah  338,  81  P  162;  Morrison  v. 
Snow,  26  Utah  247.  72  P  824. 

Ta.— Leigh's  Caae.  1  Mnnf.  (16 
Vaj  468. 

Wash. — State  v.  Rossman,  62  WaSh. 
1,  STlOl  P  857,  21  LRANS  821.  17 
AnnCas  026  (clt  Cycl;  State  r.  Yui- 
tin,  46  Wash.  70,  87  P  1064:  Stets  v. 
Bailnger,  41  Wash.  22.  82  P  1012.  t 
LRAli^  72. 

W.  Va. — State  T.  ffiuisford,  42  W. 
Va.  778,  28  SB  791. 

Wis. — ^Vernon  County  Bar  Aaaoo. 
V.  MoRibbln.  162  Wis.  260.  141  NW 
283;  SchUts  T.  Meyer,  61  Wto.  412,  21 
NW  243. 

Eng. — In  re  Carroll,  [1902]  2  Ch. 
176. 

[a]     Oourfa  oonsUtaenor^-^ttor- 

neys  at  the  bar  are  properly  termed 
the  "court's  constituency,"  to  aid  It 
In  the  due  administration  of  Justice. 
Dodge  V.  State,  140  Ind.  284.  29  NE 
745. 

as.  In  re  Bergeron,  (Mass.)  107 
NQ  1007;  Robinson's  Case,  181  Mass. 
376,  379,  41  AmR  239  (where  Orar, 
C.  J.,  said:  "An  attorney  at  law  is 
not  Indeed.  In  the  strictest  sense,  a 
public  otncer.  But  be  comes  very 
near  It.  As  was  said  by  Lord  Holt, 
'the  office  of  an  attorney  concerns 
the  public,  for  It  Is  for  the  adminis- 
tration of  justice.'  White's  Case,  6 
Mod.  18,  87  Reprint  782");  Matter  of 
Mosness,  39  wis.  509,  510.  20  AmR 
55  (where  Ryan,  C.  J.,  aaid:  "At- 
tomeya  .  .  .  though  not  properly 
public  officers,  are  quasi  ofAcers  of 
the  state  whose  Justice  is  adminis- 
tered by  the  court"). 

[a1  m  V«w  Toxk  attomers  are 
admitted  to  practice  by  the  supreme 
court  on  taking  oath  of  ofTlce.  and 
they  thereby  become  public  ofllcers 
whose  duties  are  regulated  by  the 
code  of  civil  procedure.  Matter  of 
Rothschild.  140  App.  XMv.  SSS,  ISS 
NTS  629;  Master  of  Spencer.  187 
App.  Dlv.  330.  122  NTS  190:  Hatter 
of  Shay.  133  App.  Dlv.  547,  118  NTS 
140  [aff  196  N.  T.  630  mem.  89  NB 
1112  mem]:  Matter  of  Manheim.  112 
App.  Dlv.  186,  99  NTS  87:  Waters  r. 
Whlttemore,  22  Barb.  693:  Wallla  t. 
Lonbat,  2  Den.  607;  Wood's  Case,  3 
Cow.  29  note  b,  Hopk,  7 ;  Seymour  t. 
Blllson,  2  Cow.  13.  But  see  supra 
note '31. 

84.  In  re  Garland.  4  Wall.  (XT.  S.) 
888,  879,  18  L.  ed.  366  (where  Hr.  Jus- 
tice Field,  speaking  for  the  court, 
said:  "The  attorney  and  counBollor 
being,  by  the  solemn  Judicial  act  of 
the  court,  clothed  with  his  offlee,  does 
not  hold  It  as  a  matter  of  grace  and 
favor.  The  right  which  It  confers 
upon  him  to  appear  for  suitors,  sind 
to  argue  causes,  Is  something  more 
than  a  mere  indulgence,  revocable  at 
the  pleasure  of  the  court,  or  at  the 
command  of  the  legislature.  Xt  Is  a 
rt^ht  of  which  he  can  only  be  de- 
prived by  the  Judgment  of  the  coart. 


For 


9tmm,  dvrelopaMKtS  and  obaafM  in  the  law  see  cumtUatlre  AnnoUtlons,  same  UUe,        and  note  nnmbar. 
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jnaCice,  and  is  intimate  and  peculiar  in  its  relation 
to,  and  vital  to  the  well-being  of,  the  eoort.'^  It  is 
his  Bwom  duty  to  aid  tlie  court  in  seeing  that  ac- 
tions and  proceedings  in  wliicU  be  is  engaged  aa 
counsel  are  conducted  in  a  dignified  and  orderly 
manner,  free  from  passion  and  personal  animosities* 
and  that  all  causes  brought  to  an  issue  are  tried  and 
decided  on  tbeir  merits  only.^"  It  is  also  the  duty 
of  an  attorney  to  devote  his  ability,  skill,  and  dili- 
gence along  ethical  and  professional  lines  to  the  in- 
terests of  bis  client,^^  and  to  refrain  from  entering 
iato  any  alliance  or  incurring  any  obligation  con- 
nected with  the  litigation  in  which  lie  is  engaged  as 
counsel  that  would  place  him  in  a  position  where 
liis  personal  inter^ts  would  be  adverse  to  those  of 
his  client.'* 

11]   B.    Bight  to  Practice— 1.  In  general. 

The  right  to  practice  law  is  not  a  natural  or  consti- 


tuti<ual  right,"  but  is  a  privily  or  franchise'* 
subject  to  the  control  of  the  legislature,'^  and  lim^ 
ited  to  persons  of  good  moral  character  with  ape- 
cial  qualifications  ascertained  and  certified  as  pre- 
scribed by  law.*^  The  right  to  practice  law  is  not 
"property,""  nor  in  any  sense  a  "contract,'*" 
nor  a  "privile^  or  immunity,"""  within  the  con- 
stitutional meaning  of  those  terms.  It  cannot  be 
assigned  or  inherited,  but  must  be  earned  by  bard 
study  and  good  conduct."  As  these  conditions  can-? 
not  be  performed  by  a  corporation,  it  follows  that 
the  practice  of  law  is  not  a  lawful  business  for  a 
corporation  to  engage  in.'' 

12]  2.  Without  AdmiBslon— -a.  In  general. 
In  the  absoitoe  of  constitutional  or  statutory  au- 
thority,'" a  person  who  has  not  been  admitted 
as  an  attorney  cannot  practice  in  a  court  of  rec- 
ord, either  as  an  attorney  "°  or  as  the  agent  of  his 


for  moral  or  professional  delin- 
quency. .  .  ,  They  hold  their  office 
during:  pood  behavior,  and  can  only  be 
deprived  of  It  for  misconduct  ascer- 
tained and  declared  by  the  judgment 
of  the  court  after  opportunity  to  be 
heard  has  been  afforded") ;  In  re 
Thatcher,  190  Fed.  969;  In  re  Austin. 
5  Rawle  (Pa.)  191.  28  AmD  667;  In 
re  Applications  for  Admission  to 
Practice.  14  S.  D.  429,  85  NW  992. 

[a]  TMt«d  Tight. — In  re  Applica- 
tions for  Admission  to  Practice,  14 
S.  D.  429,  84  NW  992. 

[bi  SBtia«d  to  •vuMl  moUotloii 
or  13m  Imw. — Tomsky  v.  San  Fran- 
cisco Super.  Ct.,  131  Cal.  820.  63  P 
1020. 

86.  In  re  Thatcher.  190  Fed.  969 
[aft  212  Fed.  801,  129  CCA  265]; 
Murray's  Est.,  IS  Pa.  Co.  70. 

96.  In  re  Thatcher.  190  Fed.  969 
[aft  212  Fed.  801,  129  CCA  256]; 
McWhlrter  v.  Donaldson,  86  Utah 
293,  10^  P  731;  Horrlaon  v.  Snow,  26 
Dtah  247.  72  P  924. 

S7,  McWhlrter  v.  Donaldson.  86 
Utah  2»S,  104  P  781.  And  see  In- 
fra II  ICS.  208. 

M.  HcWhirter  v.  Donaldson,  36 
Utah  nt,  104  P  731.  And  see  infra 
II  lOB.  208. 

at.  Cal.— P.  Tale,  24^  Cal  241, 
8S  AmD  eS;  Cohan  v.  Wriffht,  22  Cal. 

Conn. — In  re  Durant.  SO  Conn.  140, 
67  A  497.  10  AnnCoa  &S9. 

Md.— In  re  Haddox.  98  Hd.  727,  60 
A  487.  65  LBA  298. 

Mont.— In  re  Bailey,  148  P  . 

Okl. — State  Bar  Coramn.  v.  Sulll- 
▼an,  36  Okl.  745,  748,  131  P  703  tclt 
Cye] 

S.  D.— Danforth  v.  Egan.  23  S.  D. 
43.  119  NW  1021,  139  AmSR  1030.  20 
AnnCas  418. 

Wash.— State  v.  Rossman.  53 
Wash.  1.  3.  101  P  357.  21  LRANS  821. 
17  AnnCas  625  tclt  Cyc].         ,     ,  , 

W.  Va. — In  re  Application  for  Li- 
cense to  Practice  Law,  67  W.  Va.  213. 

aik  U.  s". — In  re  Thatcher.  190  Fed. 
969  raff  212  Fed.  801.  129  CCA  256]. 

Cal — Cohen  v.  Wright.  22  Cal.  29.?. 

Conn. — In  re  Durant,  80  Conn.  140, 
67  A  497.  10  AnnCas  539. 

Mont.— In  re  Bailey,  146  P,  1101.  . 

N.  T.— Matter  of  Co-operatlye  Law 
Co.,  198  N.  T.  479.  92  NB  16,  139 
AmSR  839,  32  LRANS  56.  19  AnnCas 
879:  Buxton  v.  Lists,  186  NTS  829 
tarf  189  NTS  461.         „        „-  „  « 

8.  D. — Dansforth  V.  Bgan.  28  S.  D. 
43,  119  NW  1021,  189  AmSR  1030,  20 
AnnCas  418. 

See  supra  I  10.   

ai.  Cohen  V.  Wright,  22  Cal.  293: 
In  re  Taylor,  48  Md.  28.  SO  AmR  451: 
In  n  Mey.  (Mont.)  146  P  1101: 
EHate  T.  Rossman.  63  Wash.  I,  101  P 
357,  21  I.RANS  821,  17  AnnCas  626. 

[ai  la  ^  vxvfW-Vtn  of  tits 

landator  to  presorlbs  regtilations 
founded  .  on  nature,  reason,,  and  «x- 
peritmce  for  the  due  admlaalon  of 


qualified  persons  to  professions  and 
callings  demanding  special  skill  and 
confidence."  Per  Bradley,  J.;  In 
Bradwell  v.  Illinois.  16  Wall.  (U.  S.) 
130,  142,  21  L.  ed.  442. 

33.  In  re  Thatcher,  190  Fed.  969 
[aft  212  Fed.  801,  129  CCA  256]:  In 
re  Durant,  80  Conn.  1*0.  67  A  497,  10 
AnnCas  639;  Matter  of  Co-operative 
Law  Co.,  198  N.  T.  479.  92  NE  16, 
139  AmSR  839,  32  LRANS  65,  19  Ann 
Cas  879;  Buxton  v.  Lletz,  136  NTS 
829  [act  139  NTS  46].  And  see  infra 
S!  21,  26. 

33.  Cohen  v.  Wright,  22  Cal.  293: 
In  re  aSrlen,  79  Conn.  46,  65,  63  A 
777  (where  the  court  said:  "Nor  did 
the  refusal  to  admit  the  petitioner  to 
an  examination  take  from  him,  by 
authority  of  the  State,  either  liberty 
or  property.  The  inalienable  right 
of  every  American  citizen  to  follow 
any  of  the  common  industrial  occu- 
pations of  life  does  not  extend  to  the 
pursuit  of  professions  or  vocations 
of  such  a  nature  as  to  rsaulre  pe- 
culiar skin  or  supervision  for  the 
public  welfare"). 

[a]  Th*  right  to  vnM«lo*  law  is 
not  wttU>  the  Traatr  of  Vwrli,  pro- 
viding against  the  impairment  of 
"property  rights"  of  Spanish  sub- 
jects remaining  in,  or  removing 
from,  the  Philippine  islands.  Bosque 
v,  U.  S.,  209  U.  S.  91,  28  SCt  501.  62 
li.  ed.  698. 

84.    Cohen  T.  Wright,  22  Cal.  293. 

la]  VOB*  of  the  eMtatlal  ele- 
»mts  of  a  eoMiaet  are  to  be  found 
In  the  jcrant  of  a  llcenae  to  practice 
law.  lliere  is  no  engagement  be- 
tween the  state  and  the  Individual 
that  he  will  follow  the  practice  of 
law  for  a  livelihood,  and  no  legal 
consideration  paid  for  the  license. 
The  grant  of  the  license  is  a  mere 
naked  privilege  without  considera- 
tion, and  which  the  applicant  may  or 
may  not,  at  his  option,  avail  him- 
self of.  LangulUe  v.  State,  4  Tex. 
A.  312  Couot  Simmons  ▼.  State,  12 
Mo.  268,  49  AmD  1311. 

36.  Bradwell  v.  Illinois,  16  Wall. 
(U.  S.)  130.  21  L.  ed.  442  (holding 
that  the  right  to  control  and  regu- 
late the  granting  of  licenses  to  prac- 
tice law  In  the  courts  of  a  state  is 
one  of  those  powers  that  was  not 
transferred  for  Its  protection  to  the 
federal  government,  and  that  Its  ex- 
ercise Is  In  no  manner  governed  or 
controlled  by  citizenship  of  the  Unit- 
ed States  In  the  party  seeking  such 
license):  Tn  re  Taylor,  48  Md.  28,  SO 
AmR  461;  State  v.  Rossman,  68 
Wash.  1.  3,  101  P  357.  21  LRANS  821. 
17  AnnCas  625  [cit  Cyc]. 

36.  Matter  of  Co-operative  Law 
Co.,  198  N.  T.  479,  92  NB  16,  189  Am 
SR  889,  32  LRANS  66.  19  AnnCas  879. 

87.  Matter  of  Co-operative  Law 
Co.,  198  N.  T.  479,  92  NB  15,  82 
LRANS  56  and  note,  39  AmSR  889, 
19  AnnCas  879  and  note;  Matter  of 
Certain  Land,  144  App.  Dlv.  107.  ISS 
KT8  990:  Matter  of  Ajuoolated  Law- 


yers' Co..  134  App.  Div.  3r,0,  119  NYS 
1 7 ;  Matt  IT  or  lit-iisi-l,  GS  Misc.  70, 
m  NYK  736. 

[a]  A  contract  by  a  corporation 
employing  an  attorney  to  rt^present 
It  as  !i Homey  of  record  in  carrying 
out  U.s  contract  with  property  owners 
to  recover  compensation  for  the  tak- 
liLB  of  their  property  In  condemna- 
tion procei'dfngs  ts  an  attempt 
Ly  a  curpor^ition  to  practice  law  In 
coritravfiiiion  oC  pulilir  policy  and  In 
viol:nioii  nf  PfiKii  J.uw  5  280.  U.  S. 
Title  Guaranty  Co.  v.  Brown,  86 
Misc.  287,  149  NYS  186. 

Corporate  powers  see  generally 
Corporations  [10  Cyc  1096  ot  ••<|I.!i,, 

38.  See  statutory  and  OOnaUtn- 
tlonal  provisions. 

[a]  In  Indiana,  by  conatltuttonal 
provision,  every  voter  of  the  state 
of  good  moral  character  Is  entitled 
to  praciicf  law.    Const,  art  7  §  21. 

[  1]  1  Constitutionality  of  statnte 
allowing  any  iMrson  of  good  moral 
charaoter  to  aot  as  Sittomey^— Section 
46  of  the  New  York  statute  of  Dec. 
14,  1847,  Which  authorizes  any  per- 
son of  good  moral  character,  al- 
though not  admitted  as  an  attorney, 
to  manage,  prosecute,  or  defend 
suits  for  others,  provided  ho  has  a 
special  authority  for  that  purpose.  Is 
void  and  of  no  binding  effect,  as  be- 
ing contrary  to  the  provisions  of  the 
constitution  respecting  the  admission 
of  attorneys  to  practice.  McKoan  v. 
Devrles.  8  Barb.  (N.  YJ  196;  Bullard 
v.  Van  Tassell.  3  HowPr  (N.  Y.)  402. 

3».  Cal.— Toy  v.  Haskell,  128  CaL 
558.  61  P  89,  7ft  AmSR  70. 

Colo. — Peo.  V.  Etrhaugh.  42  Colo^ 
480,  94  P  849. 

Mich.— cobh    JtiJira  Siuar.  Ct^  42 

Mich.  289,  6  NW 


Matter  of  Co-operative  Law  Co., 

N.  Y.  479,  92  NB  15,  139  AmSR  8»k 

32  LRANS  55,  19  AnnCaa  879. 

Philippine. — Rohlnson  v.  Vllla- 
fucrtp,  IS  I'hilippine  171. 

S.  D. — DanJiforth  v.  Kgan,  23  S.  D- 
4.1,  47,  119  NW  1021,  139  AmSR  1030, 
20  AnnCas  418  [cit  Cyc]. 

Tex. — Harking  v.  Murphy,  61  Tez. 
Civ.  A.  nes,  112  SW  136. 

Ont. — In  re  Judge  Tork  County  Ok» 
31  U.  C.  Q.  B.  267. 

And  see  Matter  of  Land  Registry 
Act,  1  B.  C.  Ft.  11  334. 

fa]  Blaokstone,  in  speaklnp  of  th» 
courts  of  Westminster  Hall,  and' 
practitioners  therein,  says:  "No 
man  can  practice  as  an  attorney  In 
any  of  those  courts  but  such  as  have 
been  admitted  and  sworn  an  at- 
lorney."  Peo.  V.  Hallett,  1  Colo.  S52» 
355. 

r  b]  An  attorney  who  has  hesu 
dlsbaned  cannot  appear  as  attorney 
for  another.  Cobb  v.  Judge  Super. 
Ct.,  48  Mich.  289.  5  NW  309. 

[ol    Ssoigia  oonrt  of  appeals, 
Mo  attorney,  sxeapt  ay  special  order. 
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client.**^  The  reason  of  the  rnle  applies  with  eqnal 
strength  to  attorneys  appearing  in  behalf  of  the 
state  and  to  other  attorneys.*^ 

Exception  as  to  courts  not  of  record.  There  is 
an  exception  generally,  however,  as  to  courts  not  of 
record,*^  or  not  strictly  of  record  in  such  courts 
no  license  to  practice  is  necessary. 

Any  one  may  appear  In  hia  own  behalf.  The  gen- 
eral rule  stated  does  not  {urerent  any  one  from  ap- 
pearing in  any  eanse  in  his  own  behalf>' 

Ser^cee  not  essentially  professional,  and  which 
do  not  involve  appearance  in  any  court,  may  be 
performed  by  im  unHcensed  person.*' 

Waiver  of  objection.  The  reet^nition  of  a  per- 
son as  attorney  in  the  cause,  after  his  actual  adiois- 
sion  to  the  bar,  waives  the  objeeticm  that  he  was 
not  admitted  at  the  time  of  his  first  appearance  in 

can' legally  appear  as  counsel  on  an 
aranuneiit  Qf  a  case  In  the  court  of 
appeftls.  unless  he  has  been  admlt* 
ted  to  the  bar  of  Such  court,  which 
rule  applies  to  eolici tors-general  and 

Ha  p«f:^in  net. an  attorney  at  law 
call  pehalf  of  an'otht 


the ' 


another  la 
surrogate's  court. 


Jftfrk 

Siplcer's  Wpi.  Tuck.  Surr.  Sp. 
[ej    axanekm^  ooait  of  T«x»*. — 

The  attorneys  who  are  authorlxed  to 
appear  by  brief  In  the  supreme  court 
are  only  such  attorneys  as  are  known 

to  the  court  as  members  of  the  au- 
prpnie  cnm  f  ii^r.  Thorn  v,  Lawson, 
6  Te\.  L'I'i. 

( 1]     Annual  certificate  necesBary. 
— lit'  Chuke.  C2  (MU.  :J37.     Kee  Wal- 
V.  ll:uTiiij.-ton.  :U  N.  S.  1. 

40.  Rulib  V.  Smith,  4  III.  4(5;  Cobb 
V.  JutljTi;  ';r:ind  Riuiids  Super,  Ct., 
43  llk-h.  2^9.  5  N\V  ^09;  Yorks  V. 
P(.'ck,  31  Biirb.  (N.  Y.)  350;  Nfiw- 
biirK'T  V.  Caniiibell,  9  l");ily  (N.  T.) 
102.  "it  HowPr  31.1;  Weir  v.  Slocuiii, 
3  IlowPr  (N.  Y.)  ny?,  1  Codt-Rfp 
lOr,:  Spicer's  Will.  Tuck.  Surr.  ( N. 
V.)  SO;  Liohauco  v.  AlejaTidrino,  21 
PlilliDpine  58.  See  also  Bronson  v. 
Brown.  S  Pa,  Dlst.  S86..^,j^, 

41.  Falton  V.  StatA,  Qa.  A.  476, 
69  SE  592. 

[a]  In  Canada. — A  county  attor- 
ney prariiiiiif;  only  us  such  need  not 
take  out  a  certificate.  Re  Coleman, 
8»,  V.  C.  Q.  B.  51.  r,3  (where  the 
court  said:  "The  only  qualification 
renulred  to  authorize  a  person  bein? 
appointed  a  County  Attorney,  Is  that 
of  bolng  a  Barrister  of  three  years 
standine.  It  1b  not  necefjsjary  that 
the  per.'ion  holding  that  ofilci.'.  .should 
be  admitted  an  attorney"), 

43.  Plerson  v.  Poetor,  3  N.  J.  L. 
135;  McWhorter  v.  Bloom,  3  N.  J, 
1,.  134;  Hall  v.  Sawyer.  47  Barb.  (N. 
T.)i  lis.  See  also  Voto  v.  Quins- 
iMS'.lVlS'  B.  .482.  , 

[aT  flpbw  of  »nonior,  not  known 
|B.rJipAtoM'  oonvta  see  Hughes  v. 
UmwTfN.  T.  Super,  93  ;  Bailey  v. 
Palasuinier  8  N.  T,  Super.  11. 

ulvT   m  ToTk,  by  Code  Civ. 

Fm.  t  >3>  It  Is  provided  that  none 
bWl'liistpnieyB  shall  practice  In  the 
coons  of  New  Tork  county  or  Klnfrs 
CMIItVrjR  ttia.X  state,  and  a  Judf^mt-nt 
obtained  In  a  district  court  of  the 
county  of  New  York,  a  court  not  of 
record,  C'ld'.-  Civ.  Proc.  §  ^1.  is 
void  where  the  cause  was  conducted 
by'  one  not  regularly  admitted  as  an 
nttornev.  NewhurRer  v.  Campbell,  & 
Dftly  102.  5«  IlowPr  313. 

[c]  In  Tennessee  ii  is  jirovided 
that  "any  ouc  f\er  the  vie  of 
twenty-one  years,  and  of  Kood  aland- 
ing,  shall  be  enliMed  to  practice  law 
as  an  attorney,  or  act  as  counsel  for 
any  person  nr  persona  in  all  causes 
nvinln^  or  coming  before  any  jiisiiia 
of  the  jieace  In  this  state  and  before 

OolnAlB^*^e 


only  deviation  from  this  uniform 
system  of  legislation  was  tn  1873. 
when,  owing  to  the  paucity  of  regu- 
larly admitted  barristers  or  attor- 
neys In  several  sections  of  the  coun- 
try. It  was  enacted  that  any  person 
should  be  entitled  to  appear  In  any 
County  Court.  '  or  in  the  Court  of 
any  Stipendiary  Magistrate,  or  Jus- 
tice of  the  Peace,  as  the  attorney  or 
advocate  of  any  party  to  any  pro- 
ceedings In  such  Court,  notwith- 
standing such  parson  shall  not  have 
been  duly  admitted  as  an  attorney  or 
barrister  by  the  Supreme  or  any 
other  Court  of  British  Columbia,  at 
the  same  time  applying  to  such  per- 
sons the  rules  and  regulations  as  to 
character  and  conduct  made  by  tbe 
Judges  of  the  Supreme  Court,  and 

flvlng  to  the  County  Court  Judge,  or 
tipen diary  Magistrate,  or  Justice, 
the  same  power  and  control  over 
such  unprofessional  person  practis- 
ing In  his  Court  as  tie  would  have 
over    a    duly    quallfled  practitioner 

Eractlslng  in  bis  Court."    Matter  of 
and  Registry  Act.  1  B.  G  PL  II 
334,  336, 

43.  Porter  v.  Bronson,  19  AbbPr 
(N.  T.)  236,  29  HowPr  292, 

44.  U.  S,— Hlghtower  v.  Haw- 
thorn, 12  P.  Cas,  No.  6.478b,  Hempst. 
42. 

Ala.— May  v.  Williams,  17  Ala.  23. 

Cal. — Boca,  etc.,  R.  Co.  v.  Lasen 
County  Super.  Ct..  150  Cal,  163,  88  P 
718;  Phllbrook  v.  San  Francisco 
Super.  Ct.,  i:i  Cal.  31,  43  P  402  (hold- 
ing, where  the  cause  was  assigned 
in  good  faith  before  trial  to  a  dis- 
barred attorney,  that  the  latter  had, 
none  the  less,  the  right  to  appear  In 
person):  San  Jose  Funded  Debt 
Comrs.  v.  Younger,  29  Cal.  147,  87 
AmD  164. 

S.  C, — Bolan  v.  Egan.  4  S.  C.  t^.  426. 

B.  C. — Matter  of  Land  Registry 
Act.  1  B.  C.  Pt.  II  334. 

See  Robinson  v.  Vlllafuerte,  18 
Philippine  171. 

See  also  Appearances. 

As  to  fedaral  court*  see  U.  S.  Rev. 
St.  i  747. 

[a]  Oonatlttttioiial  proviiiona. — 
In  the  constitutions  of  many  of  the 
states  of  the  Union  the  right  to  ap- 
pear by  counsel  or  In  person  Is 
recognized  and  declared.  See  for  ex- 
ample N.  Y.  Const,  art  i  I  6. 

46.  Dunlap  v.  Lebus.  112  Ky,  237, 
66  SW  441.  23  KyL  1481, 

Ta]  Soouuw  ndaoUoB  of  tax 
claim. — Under  Ky.  St.  |  100,  provid- 
ing that  "no  person  shall  practice  as 
an  attorney  at  law  In  any  court  until 
he  has  obtained  a  license  to  do  so," 
a  license  was  not  required  to  author- 
ize plaintiff  to  perform  services  In 
securing  the  reduction  of  a  tax  claim 
against  defendant,  as  such  services 
could  be  performed  by  a  layman  as 
well  as  a  lawyer,  and  besides  were 
not  rendered  in  any  court.  Dunlap  v. 
Lebus.  112  Ky.  2S7,  66  SW  441,  23 
Kyli  1481. 

[b]  Ob  wUaatlOB  to  th»  UgHOm- 
ton  for  a  pardon  one  not  an  attor- 


the  cause.*' 

U  13]  b.  Effect  on  Proeeedings  of  Practidni 
withont  AdmiasUnL  Proceedings  in  a  suit  by  a  per- 
son not  entitled  to  praetiee  are  a  nnllity,*'  and  the 
suit  will  be  dismissed.^  If  the  cause  has  proceeded 
to  judgment,  the  judgment  will  be  reversed.** 

On  appeal.  Briefs  presented  on  appeal  by  per- 
Bons  not  liemsed  to  praetiee  ^  in  the  appellate 
courts'^  will  not  be  considered. 

[$  14]  e.  Offenses.  Under  some  statutes  the  aet 
of  holding  oneself  out  as  an  attomey  without  haying 
a  license  constitutes  contempt."'  tinder  others  any 
person  not  duly  licensed  to  practice  lav  who  bol^ 
himself  out  as  an  attorney  and  counselor  at  law,  or 
who  attempts  to  practice  such  profession,  is  guilty 
of  a  misdemeanor.'* 

15]   3.  Ucenw  Taxes.   The  right  to  praetiee 

Bird  V.  BreedlOTc, 


ney  may  appear. 
24  Oa.  623. 

46.  Parow  v.  Gary.  I  HowPr  (N. 
T.)  66.  See  also  4  Minor  InsL  (2d 
ed)  179  (169). 

47.  Dea  Brlaay  v.  MaoXey.  IX  N. 
B.  138;  Ryan  v.  Hclntyra,  (BU.  T. 
1870}  Stevens  N.  B,  Dig.  91.  Com- 
pare Walker  v.  Harrington,  S4  N.  8. 

[a]  WalT«r«— The  objection  is  not 
waived  by  defendant's  attorney  at- 
tending the  trial  of  the  cause  after 
knowledge  of  the  omission.  Ryan  v. 
Mclntyre,  (Hll.  T.  1870)  Stevens  N. 
B.  Dig.  91. 

4a.  Rohb  V.  Smith,  4  111.  46.  Com- 
pare however  Rader  v,  Snyder,  3  W. 
Va,  413, 

49.  Mewburger  v,  Campbell,  9 
Daly  (N.  Y.)  102,  G8  HowPr  313; 
Kaplan  v.  Berman,  37  Misc.  &03,  73 
NTS  1002;  Rez  v.  Sisk,  35  N.  B.  660. 

50.  Duyster  v.  Crawford.  69  N.  J. 
L.  229,  64  A  823;  Leaver  v.  KUmer, 
<N.  J.  Sup.)  64  A  817  [rev  on  other 
grounds  71  N.  J.  U  291,  59  A"  643]. 

Bl.  Fallon  v.  State,  S  Qa.  A.  47«. 
69  SE  692;  Ellis  v.  Bingham  County, 
7  Ida,  86.  60  P  79. 

[a]  wiuza  an.  appsal  fcom  a  •■- 
parior  eoart  mnst  m  *"**1iitM  1> 
that  eout  by  a  notice  from  appel- 
lant's attorney  of  record  In  tbat 
court,  the  fact  that  such  attorney  is 
not  quallfled  to  practise  In  the  ap- 

fiellate  court  will  not  affect  the  Talid- 
ty   of   the   appeal.     Beardsley  v. 
Frame,  73  Cal.  634.  16  P  310. 

S9.  Peo.  v.  Brbaugh,  42  Colo.  480. 
94  P  349  (construing  Seas.  U  [1S«61 
P  167  c  77);  In  re  BaUey,  (Jfont) 
146  P  1101. 

[a]  Ona  adTsrtlainr  Mm— If  as 
lawyor  (I)  holds  himself  out  aa  at- 
torney, within  Rev.  St.  (1908)  8  251. 
declaring  guilty  of  contempt  one 
who  holds  himself  out  as  an  attor- 
ney, attorney  at  law,  or  counselor 
at  law,  without  having  &  license  to 
practice  law.  Peo,  v.  Taylor,  56 
Colo.  441,  138  P  762.  (2)  The  fact 
that  any  person  may  practice  a  cer- 
tain class  of  law  business  df>e8  not 
save  one  advertising  himself  as  law- 
yer without  any  llmlUtlon  mm  to 
class  of  bustneas.  Peo.  v,  Tajrtor. 
supra. 

58.  Com.  V.  Grant.  201  Mass.  4SI. 
87  NE  896;  Buxton  Lleta,  1>6  NTS 
829  [arc  139  NTS  46]. 

[a]  AUowliv  tha  vm»  of  obs^ 
naan*  by  anothar  parsoa  does  not 
constitute  "practising  without  a  li- 
cense" within  a  statute  providing  a 
penalty  therefor.  Macdougall  v.  Up- 
per Canada  Law  Soc,  18  C&n.  S.  C, 
208  [allowing  app  15  Ont.  A.  1501. 

[b]  SnSLoianoy  of  arUanoav—Krl- 
dence  that  accused  maintained  an 
ofTice,  with  a  stenographer  and  law 
library,  made  collections,  prepared 
conveyances,  examined  abstracts, 
performed  such  ser\'lces  for  his 
clients  as  are  usually  rendered  by 
nttorneys,  and  stated  to  hla  clients 
that  he  was  a  laMryer,  although  be  M 


For  later  eaMStdemopBUKts  and  (duuv*a  In  the  law  see  cumulative  Annotations,  same  title,  pajce  and  note  nnmbar. 
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law  may  be  taxed  like  other  franehises  or  oceupa- 
\iam,  either  by  the  legislature  °*  or  by  a  munici- 
pality having  the  requisite  delegated  authority 
tbemrom,^^  notwithstanding  an  attorney  has  been 
duly  licensed  to  practice  law  in  all  the  courts  of 
the  state.*'  The  requirement  of  a  license  may  be 
a  police  regulation  where  its  purpose  is  to  fix  a 
standard  of  learning  and  character  for  those  desir- 
ing to  engage  in  the  practice,  with  the  idea  of  pro- 
tecting the  public  against  the  consequences  of  a 


want  of  professional  qualifications,'^  or  it  may  be 
merely  a  method  of  raising  revenue."^  Such  a  tax 
is  not  a  condition  precedent  to  the  right  to  prac- 
tice law."* 

16]  C.  Admission  to  Practice—l.  Jurisdic- 
tion to  Admit — a.  In  (JeneraL  As  attorneys  are  offi- 
cers of  the  court,""  the  power  to  admit  applicants 
to  practice  law  is  judicial  and  not  legislative,  and 
is  vested  in  the  courts  only."'  This  power  to  admit 
attorneys  is  not  an  arbitrary  and  despotic  one,  to 


not  try  cases  In  courts  of  record, 
euatained  a  conviction;  the  fact  that 
accused  placed  the  word  "collection" 
before  the  word  'Attorney"  on  his 
■Igns  and  advertfaemdnts  belne  Im- 
material. Peo.  V.  Schrelber,  2S0  IlL 
S4S.  95  ITE  189. 

H.  Ala.— McCaskell  v.  State,  53 
Ala.  510;  Ooldthwalte  Montgom- 
ery, 60  Ala.  486.  487  (where  the 
court.  In  apholdlnr  the  authority  of 
a  city  to  para  uid'  enforoe  an  ordi- 
nance requiring  all  attorneys  prao- 
tlclM  within  the  city  limits  to  Ob- 
tain ilemMs,  raid:  "There  is  noth- 
tns  In  the  constltutioi^  or  laws  of 
this  State,  known  to  me,  which  places 
tbe  pursuit  of  the  practice  of  the 
law  above  legislative  control,  or  ex- 
empts that  particular  occupation 
from  the  burdens  of  the  government 
imposed  by  taxation  in  any  of  Its 
forms.  If  such  exemption  existed  by 
a  constitutional  or  legislative  com- 
mand, it  could  be  very  easily .  point- 
ed oat  and  shown.  But  this  has  not 
been  done,  or  attempted  in  any  other 
way,  than  ^y  mere  implication.  This 
Is  hardly  sufficient  to  establish  the 
relinquishment  by  the  State  of  the 
power  to  tax  and  regulate  the  occu- 
pations of  Its  citizens  by  state 
laws"):  Cousins  v.  State,  60  Ala.  113, 
20  AmR  290;  Jones  v.  Page,  44  Ala. 
«57. 

Pla. — Toung  v.  Thomas.  17  Fla. 
160,  36  AmR  98. 

Oa.— White  v.  Hlxon,  1S2  G&.  567, 
84  SB  641. 

Xa. — State  T.  King,  21  La.  Ann. 
SOI:  State  v.  Pellowes.  12  La.  Ann. 
144;  State  v.  Waples,  12  I^.  Ann. 
843. 

Hiss. — Setwart  v.  Potts,  49  Miss. 
749. 

Mo. — St.  Louis  V.  Sternberg.  69  Mo. 
289;  St.  Louis  V.  Laughlln.  49  Mo. 
5S9;  Simmons  v.  State,  12  Mo.  268, 
49  AmD  131. 

Oh.— State  v.  Gaslay,  6  Oh.  14.  22 
(where,  in  answer  to.  a  contention 
that  a  liceBse  to  practice  is  a  con- 
tract, and  ihat  a  tax  upon  such  as 
are  licensed  IS'  a  violation  thereof, 
the  court  said:  "We  cannot  con- 
sider tbe  ICcense  In  this  ligbt.  Al- 
though the  effect  of  the  license  gives 
to  the  members  of  these  professions 
[law  and  medicine],  something  of  an 
exclusive  character,  and  Incidentally 
confers  varuable  privileges,  yet  the 
design  of  the.  license  la  to  protect  the 
community  from  the  consequences  of 
a  want  of  professional  quallflcations, 
and  to  benefit  the  public  by  enabling 
the  professloil  to  acquire  profes- 
sional merits:— ^nsequently  the  li- 
cense cannot  be  holden  to  confer  any 
vested  privileges:  but  Is  liable  to  be 
raodlfled  In  any  manner  which  the 
public  welfare  may'  demand"). 

Or.— Lent  v.  Portland.  42  Or.  488, 
71  P  645. 

S.  C— State  V.  Hayne.  4  S.  C.  403. 
Tex. — Gx  p.  Williams,  31  Tex.  Ct. 
262,  20  S\V  680.-21  LRA  788;  Tres- 
vant  V.  SUte.  (A.)  2,0  SW  582;  Hart 
V.  State,  21  Tex.  A.  318,  17  SW  127; 
Lancutlle  v.  State,  4  Tex.  A.  312 
(holdioci  that  the  license  to  practice 
law  Is  not  a  contract,  investing  the 
person  tfi  whom  IL  is  granted  with 
rIstatB  which  cannot,  be  Interfered 
with  by  the  state,  but  a~  naked  grant 
of  wl  prlvUegs  which  the  state  may 
revofco  or  upon  Which  it  may  Impose, 
such  eomltlona  as  may  be  dismanded 


by  the  public  interest). 

Va. — Quid  v.  Richmond,  S3  Qratt. 
(64  Va.)  464.  14  AmR  139. 

See  Latham  v.  Law  Soo..  9  U.  C. 
Q.  B.  269. 

Compare  Lawyers'  Tax  Cases,  8 
Helsk.  (Tenn.)  565  (which  Involved 
the  constitutional  power  of  the  legis- 
lature to  Impose  a  tax  upon  lawyers 
for  the  privilege  of  practicing  law  In 
the  several  courts  In  which  they  had 
been  enrolled  as  attorneys,  the  act  In 

Juestion  [Tenn.  Acts  (1867-1868)  c 
I  19]  declaring  that  the  practice  of 
law  was  a  privilege  and  prohibiting 
the  exercise  of  the  privilege  without 
first  obtaining  a  license  and  paying 
the  privilege  tax.  A  majority  of  the 
court  held  the  act  unconstitutional, 
two  Judges  holding  that  the  right  to 
practice  law  Is  not  subject  to  taxa- 
tion, and  two  Judges  holding  that, 
even  conceding  that  the  legislature 
may  tax  the  privilege  of  a  lawyer, 
the  act  in  question  was  unconstitu- 
tional because  it  required  a  new  li- 
cense to  be  taken  out.  Two  Judges 
dissented,  holding  tbe  act  constitu- 
tional). 

[a]  BaoH  member  of  a  firm  nuut 
My  tlis  tfdf  under  a  statute  provid- 
ing that  all  lawyers  practicing  their 
profession  must  pay  a  license  tax. 
Jones  V,  Page,  44  Ala.  e.^T;  Blanchard 
v.  Klate.  30  Fla.  223,  11  8  786.  18 
LR.A.  409  and  note;  WUder  V.  Savan- 
nah. 70  Ga.  760,  O.  Xn^  »S;  Lamlsr 
V.  Macon,  59  Oa.  18?;  Jones  v.  HlIIl- 
ken,  22  N.  R  al6.  Compare  Savan- 
nah v.  Bines,  53  Oa.  616. 

S5.  Ala. — Goldthwalt*  V.  Mont- 
gomery. 60  Ala,  48«. 

Cal.— Sonora  v.  Curtln,  187  Cal. 
683.  70  P  674. 

Ga. — Savannah  v.  Hlnes,  63  Oa.  616. 

Ky.— Baker  v.  Lexington,  63  SW 
16,  21  KyL  809. 

La. — State  v.  Fernandes,  49  La, 
Ann.  764,  21  S  591. 

Mo. — St.  Louis  v.  Sternberg,  69 
Mo.  289  [rev  on  other  grounds  4  Mo. 
A.  453]. 

N.  C— Wilmington  v.  Macks,  86  N. 
C.  88,  41  AmR  448. 

Or. — Lent  V.  Portland,  42  Or.  488, 
71  P  645. 

Va. — Blanchard  v.  Bristol,  100  Va. 
469,  41  SK  948;  Ould  v.  Richmond,  23 
Gratt.  (64  Va.)  464.  14  AmR  139. 

[a]  Z&  OaUfonUa,  since  the  power 
of  municipalities  to  Impose  a  license 
tax  on  business  for  purposes  of  reve- 
nue Is  impliedly  repealed  by  the  act 
of  March  23,  1901  (Pol.  Code  1 
3366).  limiting  their  power  to  li- 
cense for  the  purpose  of  regulation, 
a  municipal  ordinance  Imposing  a  li- 
cense, tax  on  attorneys  as  a  revenue 
measure  Is  also  repealed.  Sonora  v. 
Curtln,  137  Cal.  683.  70  P  674. 

[b]  Vnder  Vtah  »sv.  St.  (1S9B) 
g  flOe  snbs  87.  It  has  been  held  that  a 
city  has  no  power  to  exact  such  a 
license  fee.  Ogden  v.  Boreman,  20 
Utah  98,  67  P  843. 

[c]  Vonresideat  attonwys  are  not 
taxable  hy  a  olty,  where  an  act  gives 
to  cities  the  power  to  levy  license 
taxes  upon  attorneys  residing  In  the 
city,  even  though  such  attorneys 
have  offices  in  the  city  and  do 
business  therein.  Ahlrichs  v.  Cull- 
man, 130  Ala.  439.  30  S  416; 
Garden    City    v.    Abbott,    34  Kan. 


held  broad  enough  to  Include  non- 
resident attorneys  who  had  their 
offices   In   the   city   and  practiced 

there). 

66.  Lent  v,  Portland,  42  Or.  488, 
71  P  646. 

S7.  Lent  v.  Portland,  42  Or.  488. 
71  P  645. 

B&  Lent  V.  Portland.  42  Or.  488, 
71  P  646. 

fi8.  Ft.  Worth,  etc.,  R.  Co.  v.  Car- 
lock,  33  Tex.  Civ.  A.  202,  76  SW  QSL 
(holding  that  failure  to  pay  the  occu- 
pation tax  does  not  bar  tbe  right  of 
an  attorney  to  recover  on  a  cause  of 
action  assigned  to  him  as  compensa- 
tion for  services). 

60.  See  supra  |  10, 

61.  U.  S.— Ex  p.  Garland,  4  Wall. 
333,  18  L.  ed.  366  ;  &x  p.  Seoombe,  19 
How.  9,  13.  16  L.  ed.  565  (where  the 
court  said:  "It  has  t>een  well  set- 
tled, by  the  rules  and  practice  of 
common-law  courts,  that  It  rests  ex- 
clusively with  the  court  to  deter- 
mine who  Is  qualified  to  become  one 
of  Its  officers,  as  an  attorney  and 
counsellor,  and  for  what  cause  he 
ought  to  be  removed"). 

III.— In  re  Day,  181  111.  73,  54  NE 
646.  50  LRA  519. 

Kan. — Hanson  v.  Grattan,  84  Kan. 
843,  846,  116  P  646,  34  LRANS  240 
tcit  Cyc]. 

Mo. — Fish  v.  St.  Louis  County 
Printing,  etc..  Co.,  102  Mo.  A.  6,  74 
SW  641. 

N.  Y.— In  re  Cooper.  22  N.  Y.  67.  11 
AbbPr  801.  20  HowPr  1  [rev  SI 
Barb.  262,  10  AbhPr  348,  19  HowPr 
971. 

H.  C. — ^In  ra  Applicants  for  Li- 
cense, 143  N.  C.  1,  6.  66  SB  635,  10 
LRANS  288  and  note,  10  AnnCas  187 
and  note  [quot  Cyc], 

Pa. — Hoopes  v.  Bradshaw,  231  Fa. 
486,  80  A  109S;  Splane's  Pet.,  123  Pa. 
627,  16  A  481;  Com.  v.  Judges  C!um- 
berland  County  Ct.  C.  PI.,  1  Serg.  & 
R.  187  (the  last  two  cases  holding 
that  mandamus  will  not  lie  from  the 
supreme  court  to  compel  a  common 
pleas  court  to  admit  an  attorney): 
Wilson's  Application,  9  Pa.  Dlst.  IDS; 
Com.  V.  Branthoover,  24  Fa.  Co.  353, 
31  PittsbLegJNS  267. 

W.  Va. — In  re  Application  for  Li- 
cense to  Practice  Law,  67  W.  Ta.  218. 
67  SB  697. 

Wis. — Vernon  County  Bar  Assoc.  v. 
McKIbbin,  163  Wla  SGO.  368,  141 
NW  283  (clt  Cyc]. 

See  also  Manning  t.  French,  149 
Mass.  391,  21  NE  945,  4  LRA  339 
(holding  that,  by  virtue  of  an  act 
of  congress,  the  court  of  commis- 
sioners of  Alabama  claims  had  the 
power  to  make  rules  for  the  admis- 
sion of  attorneys  to  practice  before 
It). 

[a]     Oonstttntlonal  provtsloM,-^ 

(1)  The  powers  of  courts  to  admit 
attorneys  to  practice  on  the'county" 
bar  recommending  the  applicant  to 
the  state  bar  examining  committee 
and  on  that  committee  certifying 
that  he  has  satisfactorily  passed  an 
examination  are  not  restricted  by 
the  fourteenth  amendment  of  the 
federal  constitution.  It  not  being  de- 
signed to  disturb  settled  Judicial  in- 
stitutions. In  re  O'Brien,  79  Conn. 
46.  63  A  777.  (2)  The  declaration  of 
rights  in  the  constitution  of  1818  did 


283.  8  P  473.  See  however  Petersburg  I  not  abridge  the  then  existing  powers 
V.  Cocke,  94  Va.  244.  26  SB  67S,  3?  of  the  courts  to  admit  attorneys  to 
LRA  432  (where  a  city  ordinance  was  practice  only  on  the  recommendation 
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be  ezeieised  at  the  pleasnn  of  the  eonrt,  m  tmm 
passion,  prejudioe,  or  prasonal  hostility;  but  it  is 
the  duty  of  the  court  to  exercise  and  isolate  it  by 
a  sound  and  just  judieial  discretion.*'  But  not- 
withstanding the  jurisdiction  of  the  courts  over  the 
subject  it  has  been  generally  conceded  that  the 
legislature  may,  in  the  exercise  of  its  iwlice  power, 
prescribe  reasonable  rules  and  regulations,  for  ad- 
missions to  the  bar  which  will  be  followed  by  the 
courts."'  But  the  legislature  may  not  impose  un- 
reasonable rules  or  deprive  the  courts  of  their  in- 
herent power  to  prescribe  other  rules  and  condi- 
tions of  admission  to  practice;"*  and  the  authority 
of  the  legislature  is  denied  by  some  courts  on  the 
ground  that  courts  have  the  sole  right  to  prescribe 
.for  themselves  the  qualiftcations  of  their  ministers 
of  justice,  and  the  rules  and  regulations  for  their 
admission,  without  interference  by  a  coordinate 
branch  of  the  government.*''  It  has  been  held,  bow- 
ever,  that  a  mere  declaration  of  the  effect  to  be 
given  to  a  purely  judicial  act  of  the  supreme  court 
in  directing  the  admission  of  an  attorney  at  law  to 


of  the  county  bar.  In  re  O'Brien,  su- 
pra. 

[b]  When  aurtbm  for  •dmlnloa 
mu  be  mad*. — Under  an  order  pro- 
viding that  sessions  should  be  held 
for  "calling,  arguing  and  disposing 
of  the  causes  remaining  on  the 
docket,"  the  only  motion  that  can 
be  entertained,  excej)!  motions  relat- 
ing 1(1  ciuKt'R  on  the  <iori;i't,  iH  a  mo- 
tion ffjr  admission  Itj  Ih-j  l)ar.  Re 
AdmifiHlun  to  Kar,  11  N.  S.  366,  2  Can 
LTOccNotfs  yfi. 

63.  In  re  S*.coiiib.\  1  ;i  How.  (U.  S.) 
9,  15  1..  ed.  5ti5:  In  tl-  T:j;:in,  24  S.  D. 
301,  123  NW  <7a.  _ 

63.  U.  S.— Ex  p.  Garland.  4  Wall. 
333.  879,  18  L.  ed.  366  (where  the 
court  Bald:  "The  Legislature  may 
undoubtedly  prescribe  quallfica- 
tlons  for  the  otHce,  to  which  he  [the 
attorney]  must  conform,  as  It  may, 
where  It  has  exclusive  Jurisdiction, 
prescribe  quallflcatlons  for  the  pur- 
suit of  any  of  the  ordinary  avoca- 
tions of  life.  The  question,  in  this 
case,  iB  not  as  to  the  power  of  Con- 
gress to  WMCribe  qualifications,  but 
whether  tut  power  has  been  exer- 
clMd-lH  ai'mtmnm  for  the  infliction  of 
vWuSm&t^nmmit  the  prohibition 
ortbs  OotiBtttfitlon"). 

Cat— In  re  Mock.  14«  Cal.  378,  80 
P  64:  Matter  of  (Juerrero,  «9  Cal.  88, 

10  P  261:  Ex  p.  Vfile.  24  Cal.  241,  85 
AmD  62;  Cohen  v,  Wright,  22  Cal. 
293;  In  re  Hovey,  7  Cal.  Unrep.  Cas. 
202,  80  P  234.  And  see  In  re  Haat- 
Ings  CollesB,  tAA  110  P  341. 

eonn.--firil!rit?Brlen,  78  Conn.  46, 
0  3       T  T  7 

Ind. — In  re  Le.ich.  134  Ind.  666,  "34 
NE  641,  21  I.RA  791. 

Kan.— Hnnson  v.  Orattlln,  84  Kan. 
843,  S4.''i.  lib  V  016,  34  LRANS  240 
[cil  Cyc] 

Md.— In  re  Macldox,  93  Md,  727,  50 
A  4S7.  55  LRA  2;iS. 

N_  Y.— In  re  Tnoper.  22  K.  Y.  67, 

11  Abljl'r  3n],  L'O  HowPr  1  [reV  31 
Barb.  3&3.  J'l  .\l>l.pr  348,  19  HowPr 

C, — In  re  Applicants^Jor  Li- 
cense. 143  iJ.  C.  1,  B,  BS  8Bi^63fi.  10 
LRANS  288  and  note,  10  AnnCas  137 
and  note,  tquot  Cyc]. 

W.  Va. — -In  re  Application  for  Li- 
cense to  Practice  Law,  67  W.  Va. 
813,  218,  67  SBi  597  [clt  Cyc]. 

Wis. — Vernon  County  Bar  Assoc.  v. 
McKtbbin,  163  Wis.  360,  363,  141  NW 


283  [clt  dye]. 
"  ~y.  Terr.—: 


Re  Jackson.  2  Terr. 


N.  W. 
L.  292. 

[a]  mate  and  fMaral  Jnrlsdle- 
tlon. — The  power  of  regulating  the 
admission  of  attorneys  In  the  courts 
of  a  state  is  one  belonging  to  the 
state  and  not  to  the  federal  govern- 


ment. In  re  Taylor,  48  Hd.  28,  SO 
AmR  461. 

[b]  A  etainto  maklaff  a  diptowa 
fkom  a  law  aohool  ooaolualTe  «▼!- 
denos  of  tb»  Xeffal  aWtWT  tlw 
holder  for  admission  to  the  bar  was 
held  to  be  constitutional.  In  re  Coop- 
er, 22  N.  Y.  67,  11  AbbPr  301,  20 
HowPr  1  [rev  31  Barb.  3B3,  10  AbbPr 
348,  19  HowPr  97]. 

64.  Hanson  v.  Qrattan,  84  Kan. 
843,  115  P  646,  34  LRANS  240; 
Hoopes  V.  Bradshaw,  231  Pa.  486,  80 
A  1098;  In  re  Guarlna.  24  Philip- 
pine 37;  In  re  Application  for  Li- 
cense to  Practice  Law,  67  W.  Va.  213, 
67  SE  fifi7.  See  also  Danforth  v. 
Egan,  23  8.  D.  48.  47,  119  NW  1021, 
139  AmSR  1030,  20  AnnCAs  418  [clt 
Cyc]  (where  the  court  said:  "This 
right  of  the  courts  is  as  much  the 
law  of  our  land,  and  of  as  much 
dignity  as  such,  as  any  law  found  in 
the  Constitution  or  statutes.  It  is 
not  dependent  upon  either  the  Con- 
stitution or  statutes  for  its  exist- 
ence, but  exists  fully  In  all  courts 
of  record  unless  expressly  restricted 
or  taken  away  by  express  legislation, 
and  It  is  a  serious  question  whether 
It  Hes  within  the  power  of  the  I^egls- 
lature  to  more  than  regulate  this 
right  of  the  court,  whether  the 
Legislature  can  more  than  prescribe 
certain  quallflcations  for  admission, 
leaving  to  the  proper  court  to  ftx 
others  if  it  sees  fit,  and  whether  the 
Leglslatilre  caH  more  than  tlx  eery 
tain  grounds  for  dlst>arment,  leaving 
to  the  court  the  right  to  disbar  for 
other  reasons  within  sound  Judicial 
discretion");  In  re  Mosness,  39  Wis. 
609,  20  AmR  55  ;  Matter  of  Qoodell, 
39  Wis.  232,  240.  20  AmR  42  (where 
the  court  suggests  a  doubt  as  to  the 
power  or  right  of  the  legislature  to 
prescribe  nfles  for  the  admission  of 
attorneys  to  practice,  saying:  "The 
legislature  has.  Indeed,  from  time  to 
time,  assumed  power  to  prescribe 
rules  for  the  admission  of  attor- 
neys to  practice.  When  these  have 
seemed  reasonable  and  Just,  It  has 
generally,  we  fmnk,  been  the  pleas- 
ure of  (he  courts  to  act  upon  such 
statutes,  In  deference  to  the  wishes 
of  a  coordinate  branch  of  the  govern- 
ment, without  considering  the  ques- 
tion of  power.  ,  .  .  tf ,  unfortunately, 
such  an  attack  jrefRrrlng  to  an  old 
act  which  had  been  repealed]  upon 
the  dignity  of  the  courts  should 
again  be  made.  It  will  be  time  for 
them  to- Inquire  whether  the  rule  of 
admission  be  within  the  legislative 
or  judicial  power"). 

65.  In  re  I>ay,  181  111.  73,  64  NB 
646,  60  LBA  619  CPhlHifiS  and  Boggs. 
JJ.,  dissenting);  In  re  Branch.  70N. 


practice  before  it  it  not  »  l^jidatiTe  intarforeaee 
with  judicial  power." 

In  New  Jeraty  attorneys  at  law  are  not  admitted 
to  praetiee  by  the  Bupreme  eonrt.  Th^  are  in- 
vested  with  that  piiTifege  by  letters  patent  issued 
by  the  governor  of  the  «tate  when  be  is  aasnred 
that  such  licensees  are  possessed  of  the  proper 
ifieations  by  a  reeoninnndation  to  that  effect  fn« 
the  supreme  court*' 

In  KngUnri  barristers  are  not  admitted  to  prae* 
tice  by  the  courts,  but  are  called  to  the  bar  by  the 
inns  of  court.** 

ta  Oanada  the  power  to  admit  to  the  practice  of 
law  at  the  bar  in  her  majesty 'a  courts  of  law  and 
equity  in  Ontario  rests  not  in  the  courts  but  in  the 
law  society."* 

17]  b.  Particolar  Ooorts.  In  many  jnrisdie- 
tions  the  power  to  admit  to  practice  ia  exercised  by 
courts  of  record  of  general  original  jnrisdietion/*' 
but  exclusive  power  to  admit  applicants  to  the  bar 
is  sometimes  vested  by  the  l^slature  in  the  su- 
preme court    or  other  court  of  appeal." 

J.  L.  537,  67  A  431:  Splane'8  Pet..  128 
Pa.  627,  18  A  481;  Com.  t.  Brant- 
hoover,  24  Pa.  Co.  368,  31  Pittabl>f 
JNS  267:  In  re  Plats.  42  Utah  439.  132 
P  890.  See  also  Manning  v.  l>Vendb 
149  Mass.  891,  21  NE  94S,  4  I.RA  889; 
and  dls.  op.  In  re  Applicants  for  Li- 
cense, 14S  N.  C.  1.  55  SB  <35,  19 
LRANS  288,  10  AnnCas  187. 

[a]  niustratloM. — (1)  A  sutnte 
requiring  the  supreme  court,  up  to  a 
certain  date,  to  grant  licenses  to 
practice  law  to  law  students  who  had 
commenced  their  studies  before  a 
certain  date  and  studied  a  certain 
length  of  time,  passed  required  ex- 
aminations, or  presented  diplomas 
from  a  law  school,  and  to  refuse 
such  licenses  to  those  who  bad  not 
compiled  with  such  requiremenia 
was  held  an  abrogation  of  rules 
previously  adopted  by  such  court, 
and  void  as  an  attempt  to  exercise 
Judicial  power  by  the  legislature.  Ia 
re  Day,  181  111.  73.  64  NB  848.  S9 
LRA  819.  (2)  So  a  Statute  com- 
pelling the  courts  to  admit  to  prac- 
tice attorneys  and  counselors  who 
had  been  admitted  In  certain  other 
courts  within  the  state  on  presenta- 
tion of  a  certllloate  of  admission  was 
held  to  be  unconstitutional  as  depHv-* 
tng  the  courts  of  their  discretloa. 
8plane*s  Pet,  128  Fa'.  SS7,  16  A  4»1. 

es.  Hoopes  Bradshaw.  881  Fa. 
486,  80  A  1998  [dlst  Splane's  Pet.. 
123  Pa-  627,  16  A  481]. 

67.  In  re  Branch.  70  N.  J.  U  6ST. 
676,  67  A  431;  Ih  re  Ralsch,  88  N.  J. 
Bq.  82,  90  A  12. 

eS.  Matter  of  Cooper,  22  N.  Y. 
67,  90,  11  AbbPr  801,  20  HowPr  1; 
Rex  V.  Lincoln's  Inn,  4  B.  ft  C.  865.  19 
BCL  830,  107  Reprint  1277  (In  which 
latter  case  the  court  of  queen's  bench 
refused  a  mandamus  to  compel  the 
admission  of  a  student  to  Lincoln's 
Inn,  on  the  ground  that  no  person 
has  a  right  to  be  admitted  a  member 
of  one  of  these  societies  unless  he  Is 
approved  of  by  that  society).  And 
see  In  re  Applicants  License,  lU  N. 
C.  1,  16.  66  SE  636,  10  LRANS  -ftS. 
10  AnnCas  187  [clt  Cyc  J. 

69.  In  re  De  Sousa,  9  Ont.  89. 

70.  See  statutea  and  court  rulaa. 

71.  Iowa  — SUte  T.  MoSher.  '  119 
Iowa  82,  103  NW  106,  6  AnsOw  M4. 

Kan. — Hanson  v.  Orattaiu.  84  KkiL 
848,  lis  P  848.  St  LRANS  W. 

Nebr. — ^In  re  Admission  to  B^.  tl 
Nebr.  68,  84  NW  611, 

Oh. — In  re  I>etlenbangh,  17  Oh.  Or. 
Ct.  106.  9  Oh.  Clr.  Dec.  »6. 

Okl. — Nolan  v.  St.  Louis,  ^tc-  B. 
Co^  19  Okl.  61.  91  P  1128. 

¥».  In  re  Mock,  148  Cal.  87S.  8t 
P  64;  In  re  Rovej^,  7  Cal.  tfnrep.  Cha. 
802.  80  P  234. 
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18]  8.  Oapadty  and  Qnalillcattou— a.  la 
(tausraL  The  right  to  admisBion  to  practice  is  gOT- 
emed  in  every  jorisdiction  by  the  local  statutory  and 
eonstitational  proviaions  and  rules  of  court.'* 

19}  b.  Oitiaenahlp.  A  necessary  qnaliflea- 
tkm  for  admission  to  practice  generally  is  that  the 
applicant  most  be  a  eitizen  of  the  United  States  and 
a  resident  of  the  state.'^  An  alien  cannot  well  take 
the  oath  required  of  attorneys  and  counselors.^"  In 
some  states,  howererj  one  who  has  declared  his  in- 
tention to  become  a  citizen  of  the  United  States 
and  who  possesses  the  other  necessary  qaalifieations 
may  be  admitted  by  virtue  of  statutory  provisions.'^'' 
li  20]  c;  Residence.  While  a  citizen  of  one 
state,  although  possessed  of  all  the  requisite  qaalifl> 
cations,  has  no  absolute  right  to  be  admitted  to 
practice  in  the  courts  of  another  state/*  one  who 
IB  a  r^fularly  Ueensed  attorney  in  one  stale  has,  by 

[a]  Xb  Ww  TOA  admission  to 
practice  by  the  appellate  dttlalon 
admits  tbe  applicant  te  practice  In 
all  courts,  Includtos  tbe  court  of  ap- 
peals. Uatter'  of  Backus,  ISl  App. 
IHt.  sis.  186  NTS  4M. 

TSl  8«e  statutoiT  and  constltu-, 
Uonal  prcFVlalons  and  court  rules. 

n.  Csl.— In  r«  Hons  Yen  Ghana. 
S4  ObI.         M  F  Sfi*. 

HamUL~-In  re  AshforO,  4  Bawall 
414. 

Nebr^In  ra  RoWnsoii,  99  Hehr. 
17S,  117  zm  ISl,  IT  AnnCaa  S7«  and 
seta;  In  re  Adaelaaton  to  Bar,  II 
Mebr.  U,  84  NW  «ll. 

N.  Y. — In  ra  CNeUl.  27  Hun  StS 
raff  ae  N.  Y.  S84];  Cables'  Ouw,  8 
Johns.  CUL  4e». 

N.  C — Ex  pv  Thompson.  10  N*.  C. 
US,  MS  (where  the  court  said: 
rriMre  Is  no  nrofeselon  relative  to 
whieb  the  public  good' niore  imperl- 
oni^  requires  -  that  Its  members 
sbouM  tfnlr  appreciate,  and  honestly 
maintain,  the  Creedom,  the  parity, 
and  the  ffeoutne  mlrlt  of  our  politloal 
mstltutlona.  ...  It  le  difficult  to 
conoefve  how  a  profeselonal  advooa^ 
owtoff  torelgn  Mleirianee  and  cherish- 
tng  alien  prejudices,  can  usefully 
vindicate  principles  In  the  abhor- 
rence of  whltjh  he  may  have  been 
nurtured"  ) . 

WaMb. — In  re  Takujt  Yanuwhita,  tO 
Wa^.  2S4,  70  P  48S,  94  AmSR  8M, 
S>  LZtA  671. 

[a]  '  IK  mtm  ToM^  prior  to  the  su- 
preme court  rale  ox  AiBff.  16.  1606 
(1  Johns.  8S8),  exprsBidr  eo  provM- 
Inc.  alienaae  was  no  bar  to  admls- 
alon  In  tliat  state  .(BunketTs  Case,  S 


Cat  386). 

[bT  Wnmmmi^t  has  been  field 
fn  C&llfomia  that  a  motion  for  the 
admtoslon  of  a  CMnaman  -must  be 
denied,  although  he  presents  «  li- 
cense to  pnuctilee  in  the  '-Supreme 
court  of  new  York,  and  exhibits 
natorallsatloD  papers  gr&nted'by  the 
court  of  common  pieos  of  New  York 
city.  Svch  natnratlaatlott  papers  are 
vMdL  In  ve  Heng  Yen  Chonjr,  84  Cal. 
166/  34  7  156.  See  also  In  re  Ah 
YnpL  1  F!  Cb:8.  104.  S  Sawy.  165; 
In  y»  Look  Tin  Sina,  21  Fed.  606. 

(ol  A  'nq^aassa  Is  not  entitled  to 
admission  to  practice,  not  belncellgl- 
ble  to  «ltisen8hlp.  In  re  Takult 
Yamasbfta.  iO  Wash.  234,  70  P  462, 
•4  AmSR  660,  69  LRA  671. 

Etfl  VUUVptee  Taisafli  Span- 
ish iKWy*>t  may  bs  denied  permlselon 
to  practice  by  the  sOpreme  court  of 
the  -pbnip»Ma  IslaMB  beoause  he 
d&ev  not-  peHMMs  the  vofftioal  qual- 
ificatlonB  required  by  law,  although 
this  10  iKrtone  of  the_aRiunds  recog- 
nised br  Phfllppt'-M  Code  Civ.  Proc. 
I  IS  for  depriving  a  lawyer  of  the 
right  to  practice,  since  these  grounds 
r«1ate  solely  to  the  removal  or  sub- 
penjrton  ttwit  the  bar  of  -attorneys 
already'  Vl^tlclng.  Bosque  t.  IT.  S., 
sot  TJ.  S.  61.  160.  26  8Ct  SOl,  «8  If, 


ttQiversal  usage  and  comity,  tbe  right  to  practice 
in  the  eonrte  of  other  states  in  particular  cases 
'  without  going  through  the  formality  of  an  admis- 
sion and  license.'"  But  this  right  is  not  absolute;  it 
is  restricted  to  the  trial  of  particular  causes  and 
does  not  authorize  a  gaieral  license  to  praetioe.'** 
Moreover  these  rules  of  comity  are  applicable  only 
to  citizens  of  other  states."* 

Obange  of  residence,  A  member  of  the  bar  of 
any  state  loses  his  right  to  practice  there  by  chang- 
ing his  residence  to  another  jurisdiction,"^  although 
he  does  not  cease  to  represent  bis  client  in  actions 
previously  commenced  until  his  client  has  substi- 
tuted another  attorney  in  his  place."* 

[(21]  d.  Good  Moral  Oharacter.  The  possea- 
sion  of  a  good  moral  character  is  universally  re- 
quired as  a  condition  preced^t  to  the  right  to  ad- 
mission to  practice.*'   This  includes  at  least  com- 

N.  Y.— In  re  Hehry.  40  N.  Y.  660. 
N,  C. — Manning  v.  Roanoke,  etc»  R. 
Co^  Iti  N.  C.  824,  S8  SB  96S. 

Or, — In  re  Leonard,  12  Or,  63,  6  P 
4Z6,  58  AmR  383. 

Wis. — Matter  of  Mosness,  66  Wis. 
BOS,  20  AmR  6S. 

See  Browne  v.  Phelps.  211  Wa'ss. 
376,  97  NB  762  (holding  farther  that 
such  permission  Is  not  inconsistent 
with  a-  statute  prohtblting  persons 
not  admitted  from  representing 
themselves  as  qualified  attorneys). 

Ca]  Asslrtaitt  to  pHMsentos.— Un- 
der a  statute  providing  that  the 
prosecuting  attorney  may  procure  as< 
sistance  in  the  trial  of  felonies,  the 
person  so  employed  need  not  be  a 
resident.  Peo.  v.  Th acker,  168  Hloh. 
662,  <6  NW  666. 

fbl  Xm  Vebraska  Rev.  St.  (1866) 
c  8  I  9,  providing  for  the  admission 
to  the  par  of  practicing  attorneys  of 
6ther  rtatis,  was^  not  repealed  as  a 
#hole  by  L.  (1S96)  p  78  c  6,  but  the 
power  of  the  district  court  to  admit 
such  attorneys  to  practice  Was  taken 
away  by  that  act.  In  re  Burton,  76 
Nebr,  752.  107  NW  1015. 

T9.  Manning  v.  Roanoke,  etc.,  R. 
COy  122  N.  C.  834,  28  SB  968. 

[a]  Blfht  «o  agM*  6o  oontlmt- 
aaoe.— An  order  -admltthig  lawyers  to 
appear  as  counsel  fn  a  cause  where 
they  are  neither 'httorneys  nor  coun- 
sel of  the  particular  court  author- 
izes them  to  represent  their  client 
only  at  the  argument  or  hearing  and 
does  not  empowei' 'them  to  agree  to 
a  continuance.  Nightingale  v,  Ore- 
gon Cent.  R.  Co.,  18  P.  Cas.  No. 
10,264,  2  Sawy.  888.  But  -see  Garri- 
son V.  HcOoWan,  48  Cal.  592  (holding 
that;  If  a  person  has  been  admitted 
to  praotiee  in  another  state,  and  has 
been  accttstomed  to  practice  in  Cali- 
fornia and  been  recogniised  by  the 
courtA  and  bar  there  as  a  member  of 
the  bar,  he  IS  de  facto  an  officer  of 
the  court  of  that  state,  and  the  valid- 
ity of  his'  acts  as  an  attorney  oaa~ 
not  tie  called  In  question  collater- 
ally). 

80.    In  re  Brown,  9  Pa.  Dist  101, 

2  PUtBb.  152, 

Bl.  Matter  of  Mosness,  30  Wis. 
509,  20  AmR  S«. 

{a}  xrew  stwu  orsated— Tlrglsla 
and  Wsst  TIrgUila.— An  attorney  li- 
censed to  practice  In  Virginia  be- 
fore the  formation  of  the  state  of 
West  Virginia,  and  resident  in  the 
latter  at  the  time  of  Its  organization, 
was  not  required  to  obtain  a  new  li- 
cense. Ex  p.  Quarrler,  2  W.  Va.  666; 
Ex  p.  Faulkner,  1  W,  Va,  269. 

88.  Faughnan  v.  Elisabeth,  58  N. 
J.  li.  809.  83  A  212. 

88.  Conn.— In  re  Durant,  80  Conn. 
140,  67  A  497,  16  AnnCas  63»;  In  re 
O-Brlep;  76  Conn.  46,  63  A  777 

m.—Peo.  V,  Macauley,  230  111.  208. 
82  NE  612,  120  AmSR  287:  Peo.  v. 
ailmore,  2l4  111.  669,  78  « 
LRA  101;  Peo.  V.  Smith.  260  lU.  441. 


«d.  698  (wherein  the  court  said:  "It 
seems  dear  ftom  the  provisions  of 
Oeneral  Orders,  No.  30.  and  of  the 
code,  that  the  Intention  was,  and 
has  been  from  the  first,  to  require 
all  members  of  the'  bar  to  be  either 
citizens  of  the  United  States  or  those 
enjoying  the  status  of  natives  of  the 
PMlIppines,  and  to  exclude  all  for- 
eigners from  the  legal  profession  In 
the  Islands").  But  see  U.  S.  v.  Ney, 
8  Philippine  146  <holdlng  that.  Inde- 
pendent of  statutory  provisions,  a 
foreigner  Is  not,  by  reason  of  his 
status,  disqualifled  from  prectMng 
law). 

[el  Vhtts  male  ottbeas^A  stat- 
ute limiting  tbe  right  of  admission 
to  white  male  citizens  Is  not  In  con- 
flict with  the  federal  constitution. 
HatUr  of  Taylor,  48  Md.  28.  3Q  AmR 
4B1. 

T8.  In  re  Admission  to  Bar,  61 
Nebr.  66,  84  NW  611, 

78.  Zn  re  Hong  Yen  Charlg,  84  Ol. 
166,  84  P  166;  &x  p.  Porter,  3  Oh. 
Dec.  (Reprint)  866. 

[a]  2b  OveffOB,  by  special  a«t. 
resident  aliens  may  Be  admitted 
when  otherwise  properly  qualified. 
L..  (18911  p  42.  ' 

77.  U.  8. — Roulller  v.  A  A  B. 
Schuster  Co..  218  Fed.  348. 

Md. — Chappell  v.  Real  Est.  Pooling 
Co..  89  Md.  868,  43  A  936. 

N.  Y.— Matter  of  Henry.  40  N.  Y. 
660 ;  Rtbhardson  v. '  Brooklyn  dty. 
etc.  R.  Co.,  22  HoWPr  668.  - 

Pa.~Ih  re  Rodffers,  194  Pa.  161,  46 
A  8«<.  •  ■  ■ 

WlL— Matter  of  Hosneso,  69  Wis. 
M6.  SO  AmR  66. 
And  see  supra  S  19. 
[aj  BsoMtt  of  Ms^''PrMAIOing 
attorneys  who  reside  In  ether  states 
or  any  of  the  territories  ar«.  ae  a 
rule,  out  of  the  Jurisdiction  of  the 
courts  of  this  state,  and  beyond  the 
rea^h  of  Its  process  in  case  Inelt  pro- 
fessional action  is  called  In  question 
and  tbe  disciplinary  poller  of  the 
court  is  Invoked  against  th^m."  In  re 
Admission  to  Bar,  61  Nebr. '58,  59,  84 
NW  611.'  ■ 

[b]  V.  M.  Const,  art  4  fl  'a,  pro- 
viding that  the  citizens  of  e^oh  state 
shall  be  entitled  W  all  the  privileges 
and  immunities  of  citizens  Of  the 
several  states,  does  not  require '  that 
one  who  has  been  admitted  fo  prac- 
tice as  an  attorney  tn  one  state  «ha1l, 
on  Ms  removal  to  another,  be  admit- 
ted to  practice  therein,  on  his  certifi- 
cate. In  re  Rodgers,  194  Pa.  161,  46 
A  668. 

n.  U.  8.— Rounier  v.  A.  A  B. 
Schuster  Co.,  212  Fed.'  648. 

Cal.— In  re  Mock,  146  Cal.  678, 
P  64. 

Ky. — In  re  Create.  98  SW 
KyL  249. 

Nebr. — In  re  -Admission  to  Bar, 
Nebr.  68.  84  NW  611.  ' 

N.  J. — UcWhorter  v.  Btoom,  6 
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mon  honesty.^  The  standard  of  personal  and  pro- 
fessional integrity  which  should  be  applied  to  per- 
sons admitted  to  practice  law  is  not  satisfied  by  such- 
conduct  as  merely  enables  them  to  escape  the  penal- 
ties of  the  criminal  law.^*^  In  their  inquiry  as  to 
the  moral  character  of  an  applicant  for  admission 
to  the  bar  the  courts  are  not  limited  to  the  certift- 
cate  presented  by  him,  but  will  look  behind  it,  and 
are  bound  to  do  so  in  cases  attended  with  suspi- 
cious circumstances.^'  But  there  are  cases  holding 
such  certificate  conclusive." 

[$22]  fl.  Women.  A  woman  has  no  right  at 
common  law,  or  under  the  constitution  of  the 
United  States,  to  practice  law,  and,  except  in  those 
jurisdictions  where  special  statutory  provisions  have 
been  made,  rendering  her  eligible,  the  weight  of  au- 
thority is  that  she  cannot  be  admitted  to  the  bar  as 
an  attorney.''   The  denial  by  a  Btate  court  of  the 

<ft  NB  27,  93  AtnSR  206;  Peo.  T. 
George.  186  lU.  122,  57  NS  804. 

Iowa. — State  v.  Hosher,  128  Iowa 
82,  103  NW  105,  6  AnoCas  984. 

Mont. — Stage  V.  Cadwell.  It  Mont. 
119,  40  F  176. 

N.  J.— In  re  Harris,  «6  N.  J.  U  473, 
4S  A  728;  In  re  Attorney's  Lioense, 
21  N.  J.  L.  345. 

Oh. — In  re  Swadener,  S  OhSJfcCP 
698,  7  OhNF  446;  State  v.  Byrkett.  4 
OhS&CP  89,  3  OhNP  28. 

Or. — State  v.  Wlnton,  11  Or.  466, 
S  P  S3i,  50  AmR  486. 

Fa. — MuBgrave's  Case,  216  Pa.  598, 
66  A  84;  Splane's  Pet.,  123  Fa.  627, 
16  A  481.  23  WklyNC  154. 

Porto  Rico. — In  re  Abella,  14  Porto 
Rico  725. 

S.  D. — In  re  Egan,  24  S.  T>.  SOI. 
123  NW  478. 

See  also  statutory  provisions  and 
court  rules. 

[a]  Th»  msM  psBAeMT  of  dlsbw- 
.  mm  procseaiiiga  In  the  state  of  tlie 
former  domicile  of  an  applicant  for 
admission  to  the  bar  does  not  dls- 
quall^  him.  In  re  Hovey,  7  Cal. 
Unrep.  Cas.  203,  81  P  1019. 

84.  Peo.  V.  Macauley,  230  111.  208, 
82  NE  612,  120  AraSR  287. 

[a]  "Th»  words  'good  moral  char* 
aoter*  are  areneral  m  thclx  applica- 
tion, but  of  course  they  Include  all 
the  elements  essential  to  make  up 
such  a  character.  Among  these  are 
common  honesty  end  veracity,  es- 
pecially In  all  professional  Inter- 
course."   In  re  O  ,  73  WlB.  602, 

618,  43  NW  221. 

[bl  Boslness  rations  ontside  of 
profMsion — Keadnnlssloa. — A  finding 
that  an  applicant  for  readmisston 
has.  In  his  business  relations  outside 
of  his  profession,  been  honest  and 
upright  Is  not  equivalent  to  a  finding 
that  he  Is  a  person  of  good  moral 
character.         p.  Walls,  73  Ind.  95. 

86.  Peo.  V.  Macauley,  230  111.  208, 
82  NE  612,  120  AmSR  287. 

86.  In  re  Attorney's  License,  21 
N.  J.  L.  345;  In  re  Application  for  Li- 
cense to  Practice  Law,  67  W.  Ta.  213, 
221,  67  BE  607  (where  MHler,  J.,  safd: 
"We  must  construe  the  statute  as  in- 
tended to  be  in  aid  of  the  courts,  and 
to  leave  this  Court,  upon  an  applica- 
tion for  license,  and  all  the  courts 
upon  application  for  admission  to 
practice,  free  to  treat  the  order  of 
the  county  court  simply  as  prima 
facie  evidence,  and  to  Institute  any 
other  and  further  Inquiry  Into  the 
moral  character  of  the  applicant 
deemed  necessary.  Otherwise  the  act 
of  the  legislature  would  have  to  be 
declared  an  encroachment  on  the  Ju- 
diciary, and  void  on  constitutional 
grounds").  See  also  dis.  op.  Browo  and 
Walker,  JJ.,  In  re  Applicants  for  At- 
torney's License  to  Practice  Law,  148 
N.  C.  1,  22.  55  SE  635,  10  LRANS 
288.  As  Is  well  said  In  that  case  by 
Judge  Brown:  'The  purpose  of  the 
act  twlng  to  exclude  men  of  bad 


character  from  the  profession,  it  fol- 
lows logically  that  tbe  certificates 
of  good  character  are  merely  a  pre- 
liminary requisite  before  the  appli- 
cant can  be  examined  as  to  his  legal 
acqulrementa  They  make  out  a 
prima  facie  case,  and.  If  uncontra- 
dicted, entitle  the  applicant  to  his 
license  if  be  passes  the  legal  ex- 
amination. Tbe  statute  only  pre- 
scribes what  legal  eRect  shall  be 
given  to  a  particular  species  of  evi- 
dence If  it  stands  alone  and  unoon- 
tradlcted." 

87.  In  re  Hovey,  7  Cal.  Unrep.  Cas. 
203.  81  P  1019;  In  re  Applicants  for 
License.  143  N.  C,  1,  18,  66  SE  635, 
641,  10  LRANS  888,  10  AnnCae  187 
(where  Clark,  C.  J.,  said:  "The  Gen- 
eral Assembly  having,  whether  In- 
tentlorally  or  not,  withdrawn  from 
this  Court  the  duty  to  pass  upon  the 
moral  character  of  applicants,  having 
substituted  therefor  a  certificate  of 
character,  by  two  members  of  the 
bar,  we  are  precluded  from  going  Into 
the  charges  against  these  two  appli- 
cants. We  are  only  emppwered  to 
certify  that  having  filed  the  certifi- 
cate of  character  required  by  the 
statute  and  certified  that  they  are  of 
legal  age,  they  have  thereupon  been 
examined  by  us  and  on  such  exam- 
ination have  been  found  to  possess 
a  competent  knowledge  to  practice 
law"). 

Iiosfl  of  noO.  moral  elianoter  as 
gronnd  for  MsbsrDWt  see  Infra  9  41. 

88;  Ill.^Matter  of  BradwelL.  66 
7117535  [aft  IS  Wall.  (U.  S.)  ISO.  21 
L.  ed.  442]. 

Md.— In  re  Maddox.  93  Md.  727.  60 
A  487,  55  LRA  29S;  Matter  of  Tay- 
lor, 48  Md.  28,  30  AmR  461. 

Mass. — Robinson's  Ciase,  131  Mass. 
376,  41  AmR  239. 

N.  Y. — In  r«  Stoneman,  S<  ^mR 
326  note. 

Or.' — In  re  Leonard,  It  Or.  9S,  S 
P  426,  63  AmR  323. 

Tenn. — p.  Griffin,  71  SW  746. 
Wis.— Hatter  of  Goodell.  S9  Wis. 
222,  20  AmR  42. 

B.  C. — In  re  French.  17  R  C.  1,  1 
DomLR  89.  .  . 

N.  B.— In  re  French,  S7  N.  B.  869. 

[a]  Xa  Vemussee  it  has  been  held 
that  women  are  not  eligible  to  the 
oflDce  of  notary  public,  and  it  would 
seem  to  follow  that  they  are  not 
eligible  to  that  of  attorney  and  coun- 
selor, the  qualifications  required  for 
the  two  offices  being  practically  the 
same,  exqept  that  as  to  learning  In 
the  law.  State  v.  Davidson,  92  Tenn. 
531,  22  SW  203.  20  LRA  311.  See  also 
Ex  p.  Griffin,  71  SW  746  (two  Judges 
dissenting). 

[b]  In  Sngland  no  Instanoe  is 
known  In  which  a  woman  was  admit- 
ted to  practice  as  an  attorney,  solici- 
tor, or  barrister.  8  Halsbary's  Laws 
of  England  868.  See  also  Robinson's 
Case,  131  Mass.  876,  277.  41  AmR  239 
(where  Gray,  C.  J.,  speaking  for  the 


right  to  practice  law  is  not  an  iufribgeeieut  of  any 
right  guaranteed  to  women  by  the  federal  cRMlstitiK 
tion  or  by  the  fourteenth  amendment.^' 

OonstruoUoti  of  tenns  "person"  and  "cdtiMn" 
In  statutes  authorizing  admissions  generally,  the 
statutes  authorizing  the  admission  of  attorneys  gen- 
erally provide  that  any  "person"  or  "citizen"  bay- 
ing certain  prescribed  qualifications  may  be  admit' 
tea  on  application.  The  words  *  *  person ' '  and  '  *  citi- 
zen" as  so  used  do  not  include  women,  even  though 
there  may  be  a  general  provision  in  the  statute  lav 
that  words  importing  the  masculine  gender  shall  be 
eonstrued  to  include  the  feminine."**  The  objeetiona 
to  the  admission  of  women  to  the  bar,,  aside  from 
the  fact  that  it  has  no  warrant  under  the  common 
law,  lie  in  the  fact  that  the  attorney  is  a  quasi- 
of&cer  of  the  court  and  an  admission  to  that  office 
would  mean  that  they  were  diigible  to  aU  other 

court,  said:  "They  fwomen]  could 
not  take  part  in  the  administration 
of  justice,  either  as  Judges  or  »■ 

Jurors,  with  the  single  exception  of 
nquiries  by  a  Jury  of  matrons  upoa 
a  suggestion  of  pregnancy.  2  Inst 
119,  m.  8  Bl.  Com.  368.  4  Bl.  Ceia. 
396.  Willas,  J.,  in  Ohorlton  v,  Ltnga 
L.  a  4  C.  P.  in.  m.  And  no  c»h 
Is  known  In  which'  a  woman  wu 
admitted  to  practice  as  an  attorney, 
solicitor  or  barrister.  The  only  Eag- 
lish  'instance  of  a  woman  lawyer,' 
cited  by  the  petitioner.  Is  that  suted 
in  a  note  of  Mr.  Butler  to  Coke  upon 
Littleton,  as  follows:  The  celebrated 
Anne,  Qountess  of  Fembrake,  Dorsfi 
and  Montgomery,  had  the  .  office  of 
hereditary  sheriff  of  Westnaoreiand, 
and  exercised  it  in  person.  At  the 
assises  at  Apjileby  she  sat  with  tbe 
Judges  on  the  bench.'  Co.  Lit  I2ta. 
note  280.  No: authority  is  given  for 
the  statement.  ...  It  is  QUlte  possi- 
ble that,  as  a  matter  of  oeremoay,  w 
by  way  of  asserting  her  title  to  the 
office,  she  ,  ,  .  may  aemetlmes  ber- 
self  have  attended  the  Judges,  or 
that,  in  accordance  with  SkigHsb 
usage,  a  persoa  of  her  rank  and  dis- 
tinction, when  ptesent  In  court,  may 
have  been  invited  by  them  to  sit 
upon  the  bench.  But  that  she 
habitually  discharged  the  general 
duties  of  the  office  in  person  has 
been  shown  by  an  accompllsbfd 
scholar,  after  careful  researchL  te  be 
highly  Improbable  in  fact,  A  Cralk's 
Romance  of  the  Peerage,  162.  And 
she  could  not  have  dene '  so  without 
violating  the  well-settled  law");  tti 
re  Ricker.  66  N.  H.  600,  29  A  669,  11 
LRA  740. 

«.  In  re  Lockvoo«,~  lU  XJ.  S. 
116,  14  set  1082,  38  L.  ed.  «3»£  BraA- 
wen  V.  IlIinolB,  IS  Wall.  (!!..«.>  129, 
21  L.  ed.  442. 

[a}  The  Maxrlaad  statute  provid- 
ing that  application  for  adUniasloD 
may  be  made  f<w  '^ny  free  wJilte 
male  oltlsen  of  l^aityland  alioTe  tbe 
age  of  twenty-ene  years"  does  not 
contravene  any  provisloa  of  the 
fourteenth  'amendmenL    In-re  .Vaylor, 


48  Md.  28.  30,  30  AmR  4SS  [eit  Bnd- 

 (U.  8.)  1». 

21  I.,  ed.  442;  Slaughter  Bouse  Ckses, 


well  v.  Illlnots.  16  Wait 


16  Wall.  36.  21  L.  ed.  3941. 

90.  In  .  re  Maddox,  93  Ud.  7t7,  6* 
A  487.  BB  LRA  298 :  Robinson's  Cmm. 
131  Mass.  376,  41  AmR  289;  Stale  v. 
Davidson.  92  T-enp.  SSL  23  8W  2SS,  » 
LRA  m:  Matter  of  Good^  S»  Wia 
232.  20  AmR  42. 

[a]  It  Is  for  tbe  state  oovrCa  te 
oonstnie  their  own  rtatates  and  t« 
determine  whether  the  word.  ''p*T- 
son"  as  therein  used  Is  ooaflned  to 
males.  Ex  p.  Lock  wood,  16t  U.  & 
116,  14  set  1082.  38  L.  ed.  92*.  See 
also  Bradwell  v.  Illinois.  IS  Wall 
(U.  S.)  130.  21  L.  ed.  442. 

[b]  .  Tbe  WSMSiiliil— !!■  MMlat* 
provided:  "A  cltlsea  of  tbla  mtM. 
or  an  alien  -who  baa  made  tb»  prl- 


For  later  eana,  as>mevm«BtB  and  ehaacaa  In  ttw  law  eee  ctunuHtive  Annotations,  same  tiU< 
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offices.*^  There  is  a  further  and  stronger  objection 
to  the  admission  of  married  women  on  the  ground 
of  their  disabilities  arising  from  coverture.^' 

Oontraxy  rale.  The  rule  in  several  of  the  states 
is  contrary  to  the  genera]  doctrine;  in  these  states 
women  are  held  to  he  admissible  to  practice  without 
showing  any  specific  legislative  grant  of  authority.^^ 

LegMatore  may  authorize  adioission.  The  legis- 
lature has  abundant  power  to  provide  for  the  ad- 
mission of  women  to  the  bar  of  the  state,  and  by 
specific  statutory  provisions  women  are  now  en- 
titled to  practice  in  the  supreme  court  of  the  United 
States  **  and  in  the  highest  courts  of  many  of  the 
states.*' 

[$  23]  f.  Minors.  The  general  rule  is  that  a 
minor  is  not  eligible  to  admission  to  the  bar;  most 
of  the  statutes  provide  that  the  applicant  shall  be 
twenty-one  years  of  age,  and  it  seems  that  this  is 
a  necessary  requisite  even  where  there  is  no  special 
provision." 

24]  3.  Beauirements.— a.  In  United  Statea— 
(1)  Fedoral  Conrts.   In  the  supreme  conrt  of  the 

United  States  it  is  requisite  to  the  admission  of  at- 
torneys or  counselors  to  practice  before  that  court 
that  they  shall  have  been  such  for  three  years  past 
in  the  supreme  conrt  of  the  states  to  which  they 


tnary  declaration  of  his  Intention  to 
become  a  citizen  of  the  United  States, 
and  who  Is  an  Inhabitant  of  this 
state,  of  the  age  of  twenty-one  years 
and  of  ffood  moral  character,  may  on 
the  recommendation  of  an  attorney, 
petition  the  supreme  Judicial  court 
or  superior  court  to  be  examined  for 
admlaalon  as  an  attorney,  whereupon 
the  court  Bhali  asaini  a  time  and 
place  for  the  examination,  and  If 
satisfied  with  hta  acquirements  and 
qualifications  he  shall  be  admitted." 
St.  (1876)  c  1»T.  The  court  held 
that  under  this  a  woman  was  not 
entitled  to  admission,  Gray,  C.  J., 
saying::  "The  word  'citizen,'  when 
used  In  Us  most  common  and  most 
comprehensive  sense,  doubtless  In- 
cludes women;  but  a  woman  Is  not, 
by  virtue  of  her  citizenship,  vested 
by  the  Constitution  of  the  United 
States,  or  by  the  Constitution  of  the 
Commonwealth,  with  any  absolute 
rl^ht,  independent  of  legislation,  to 
take  part  In  the  government,  either 
as  a  voter  or  as  an  offlcer,  or  to  be 
admitted  to  practice  as  an  attorney. 
Minor  v.  Happersett.  21  Wall.  (U. 
S.>  162,  22  ed.  627;  Bradwell  v. 
Illinois.  19  Wall.  (U.  S.)  130,  21  L. 
ed.  442;  Wheeler  v.  Wall,  6  Allen 
(Mass.)  658."  Robinson's  Case,  ISt 
Mass.  87<.  41  AmR  239.  See  also  In 
re  Opinion  of  Justices,  115  Masa 
602. 

91.   Iffatter  of  Bradwell,  6S  III.  535. 

M.  See  Bradwell  v.  Illinois,  16 
WaU.  (U.  S.)  180,  141.  21  U  ed.  442 
rquot  In  re  French,  37  N.  B.  369, 
i«5].-  scatter  of  BradwelL  65  Hi.  635: 
Rlcker'0  Pet.,  66  N.  H.  207,  29  A  6S9, 
24  LRA  740.  In  In  re  Lockwood,  9 
Ct.  CL  846,  368,  the  court  said:  "In 
cases  of  misconduct  by  an  attorney 
he  may  be  attached  by  the  court  and 
imprisoned,  but  If  the  attorney  were 
a  married  woman,  she  might  come  in 
and  say  that  the  misconduct  oc- 
curred In  her  husband's  presence, 
and  that  at  common  law  It  was  hie 
compulsion.  She  might  misapply  the 
funds  of  a  client,  or  be  guilty  of 
gross  neslect  or  fraud,  and  the  hus- 
band be  sued  at  common  law  for 
the  [fraud]."  In  Matter  of  Brad- 
well, 65  111.  536,  the  court  points  out 
that  in  tbose  states  where  the  com- 
mon law  prevails  none  of  the  con- 
tracts of  the  married  woman  attor- 
ney with  ber  clients  would  be  valid 
or  enforceable,  and  this  fact  alone 
would  render  her  incapable  of  bold- 
lac  the  office. 


93.  Colo. — In  re  Thomas,  16  Colo. 
441,  27  P  707.  18  L.BA  538  (where  the 
application  of  a  woman  for  admis- 
sion to  the  bar  was  granted,  although 
Const,  art  vii  {  6  provided  that  "no 
person  except  a  qualified  elector  shall 
be  elected  or  appointed  to  any  olvU 
or  military  office  In  the  state").  Com- 
pare In  re  House  Bill  No.  166.  9  Colo. 
$28,  21  P  473  (holding  that  women 
are  Ineligible  to  the  omoe  of  notary 
public). 

Conn. — In  re  Hall,  60  Conn.  131,  47 
AmR  625  (holding  that  Rev.  St. 
[1876]  p  44  S  29  providing  that  "the 
Superior  Court  may  admit  and  cause 
to  be  sworn  as  attorneys  such  per- 
sons as  are  qualified  therefor  agree- 
ably to  the  rules  established  bv  the 
Judges  of  said  court"  was  broad 
enough  to  authorize  the  admission  of 
women), 

Ind. — In  re  Leach,  134  Ind.  6G5,  34 
NE  641.  21  LRA  701  and  note  (hold- 
ing that,  under  Const,  art  vll  I  21 
providing  that  "every  person  ot  good 
moral  character,  being  a  voter,  shall 
be  entitled  to  admission  to  practice 
law  in  all  courts  of  Justice."  and 
Rev.  St.  [1881]  S  962  containing  the 
same  provision,  a  woman  was  en- 
titled to  admission  to  the  bar). 

N.  H.— Rlcker-a  Pet.,  66  N.  H.  207, 
29  A  659,  24  LRA  740. 

Pa.— m  re  KUgore,  17  WklyNC 
476  (where  a  married  woman  was 
admitted  to  practice  in  the  supreme 
court,  having  been  previously  admit- 
ted to  the  orphans  court  of  Phila- 
delphia county,  to  the  court  of  com- 
mon pleas  No.  4  of  said  county  [In 
re  Kllgore,  14  WklyNC  466],  and  to 
the  court  of  common  pleas  of  Dela- 
ware county  [In  re  Kllgore,  2  Del. 
Co.  105],  and  having  been  denied  ad- 
mission to  the  court  of  common  pleas 
Noa.  1.  2  [Ktigore's  Application,  14 
WklyNC  30],  and  3  [In  re  Kllgore. 
14  WklyNC  265]  of  Philadelphia 
county.  After  her  admission  to  the 
supreme  court  she  was  admitted  to 
the  court  of  common  pleas  Nos.  1 
[In  re  Kllgore,  17  WklyNC  562]  and 
2  [In  re  Kllgore,  17  WklyNC  663]  of 
Philadelphia  county) ;  Richardson's 
Case,  3  Pa.  Dlat.  299.  See  also  Kast's 
Case,  8  Pa.  Dist.  302,  14  Pa.  Co.  432 
(holding  that  women  may  register  as 
students  at  law). 

»4.  Act  Feb.  16,  1879  (20  U,  S.  St. 
at  L.  292  c  81),  providing:  "Any 
woman  who  shall  have  been  a  mem- 
ber of  the  bar  of  the  highest  court 
ox  any  State  or  Territory  6r  of  the 


respectively  belong  and  that  their  private  and  pro- 
fessional character  shall  appear  to  be  fair."^ 

In  the  dicnit  conrts  of  appeals  it  is  provided  that 
attorneys  and  counselors  admitted  to  practice  in  the 
supreme  court  of  the  United  States,  or  in  any  cir- 
cuit (now  district)  court  of  the  United  States,  shall 
become  attorneys  and  counselors  in  such  circuit 
courts  of  appeal  upon  taking  the  prescribed  oath."* 

In  the  district  conrts  the  rules  as  to  admission  are 
found  in  the  rules  of  such  courts  and  vary  with  the 
different  districts.**  It  is  generally  provided,  in 
substance,  that  attorneys  admitted  to  practice  as 
such  in  the  sbpreme  court  of  the  United  States,  or 
in  other  federal  courts,  or  in  the  state  courts  of 
the  state  in  which  the  district  is  located,  shall  be 
entitled  to  admission  on  motion  upon  proper  show- 
ing of  compliance  with  the  rnles.^  At  least  for  the 
purpose  of  particular  cases  the  court  will  reco(?nize 
as  an  attorney  a  member  of  the  bar  of  the  supreme 
court  of  the  United  States  or  one  who  has  been  ad- 
mitted in  a  federal  court  in  another  district  in  the 
same  or  different  circuit.^ 

25]  (2)  State  Conrts— (a)  Examination.  An 
applicant  for  admission  to  the  practice  of  law  must 
possess  the  requisite  ability  and  legal  learning,^  to 
test  which  he  must  submit  himself  to  an  examina- 

Supreme  Court  of  the  District  of  Co- 
lumbia for  the  space  of  three  years, 
and  shall  have  maintained  a  good 
standing  before  such  court,  and  who 
shall  be  a  person  of  good  moral  char- 
acter, shall,  on  motion,  and  the  pro- 
duction of  auch  twsord,  be  admitted 
to  practice  before  the  Supreme  Court 
of  the  United  States." 

M.  See  statutory  provialona;  and 
In  re  Thomaa,  1«  Colo.  441,  27  P 
707,  18  LRA  58S;  In  re  Stoneman, 
(N.  Y.)  63  AmR  326  note  (where 
such  legislation  la  mentioned). 

[a]  In  wiseoBsla,  after-  the  de- 
cision in  the  case  of  la  re  Qoodetl, 
39  Wis.  232,  20  AmR  42.  the  legisla- 
ture passed  a  special  act  authorising 
the  admission  of  women  to  the  bar. 
Rev.  St.  S  2866.  The  supreme  court 
therefore  admitted  to  Its  bar  a  fe- 
male applicant  without  -  considering 
the  question  whether,  under  the  con- 
stitution of  the  state,  the  power  to 
prescribe  the  rules  of  admission  to 
the  bar  rested  in  the  legislature  or  In 
the  court.  In  re  Ooodell,  48  Wis.  693, 
81  NW  551.  ■  ■ 

96.  Bz  p.  OoleaHO.  6i.  Ark.  235, 
16  SW  470  (holding  that  a  male  citi- 
zen under  twenty-one  cannot  be  ad- 
mitted to  practice  law  In  Arkansas, 
although  his  . disability  to  transact 
business  In  general  hasibeen  removed 
pursuant  to  statutes);  In  re-'Admia- 
sion  to  Bar,  61  Nebr.  58,-84  NW  611. 
See  also  Doles  v.  Hilton,  46  Arh^  806. 
3  SW  193.  But  see  State  v.  ^ker, 
25  Fla,  508,  6  8  446  (holding  that  a 
male  person  over  eighteen  years  of 
age,  whose  dlsabUUlea  h^ve  been  re- 
moved pursuant  to  statute,  Is  str* 
titled  to  be  entamined). 

97.  U.  3.  Supr.  Ct.  Rules  No.  2. 

98.  See  court  rules. 

99.  See  court  rules. 
1,  See  court  rules, 
a.    See  Goodyear  Dental  Vulcanite 

Co.  V.  Osgood,  10  P.  Cas.  No.  6,594. 
2  Bann.  &  A  629,  13  Off,  Gaz.  325 
(holding  that  aff.  attorney's  docket 
fee  will  not  be  taxed  for  an  attor- 
ney unless  such  attorney  has  been 
admitted  to  the  bar  of  the  circuit 
court  of  the  United  Stales  In  the 
same  or  some  other  circuit  or  to  the 
bar  of  the  supreme  court  of  the  Unit- 
ed States)  

3.  See  Court  Notice,  9  Mart.  (La.) 
642  (must  understand  English  lan- 
guage); Matter  of  Cooper,  22  N.  T.- 
67.  11  AbbPr  301.  20  HowPr  1 ;  Mat- 
ter of  Maggio,  27  App.  Dlv.  129,  SI 
NTS   1066 ;   Devrles  v.  McKoan,  1 
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ti<m  either  by  the  oourt  itself  or  by  dnl^  appointed 
examinen.*  The  law  gives  a  lai:^  discretion  to 
the  examiners  as  to  the  regulations  ^vemini?  ex- 
aminations, the  exercise  of  which  will  not  be  re- 
viewed unlets  there  is  a  clear  abuse  thereof."  Such 
r^;nlation8  must  be  fully  complied  with,  both  as  to 
the  application  for  examination  "  and  the  examinar 
tion  itself.' 

Sxcqptioiia  to  rule.  It  is  sometimes  provided  that 
graduates  of  certain  institutions  of  learning "  and 


Eersons  who  have  been  admitted  to  practice  and 
ave  practiced  for  a  certain  length  of  time  in  the 
courts  of  other  states"  may  be  admitted  withont 
examination,  and  an  examination  is  not  neeessu;, 
although  prescribed  by  statute,  in  the  case  of  per^ 
sons  previously  admitted  to  practice.^* 

Admiuion  of  pnctitiouen  from  other  states  or 
countries.  An  attorney  admitted  to  practice  in  ooe 
state  has  no  constitutional  right  to  be  admitted  u 
an  attorney  in  other  states.'^    But  the  courts  of 


CodeRep  (N.  7.)  6;  In  re  Brown,  8 
Pa.  DlBt  108. 

[a]  SlixM  yw*  pnMtlM  In  tlM 
hifflitr  oonrta  of  Italr  affords  no  pia- 
aumptlon  that  an  Italun  rnXMraur  la 
Ruffldently  familiar  with  the  laws  of 
New  York  to  properly  advise  cllenta 
In  respect  thereto.  Matter  of  M.ig- 
glo,  27  App.  Dlv.  129,  51  NYS  10&5. 

4.  Cal.— Ex  p.  SnelUng,  44  Cal. 
6G3. 

Colo.— Peo.  V,  Ciirr.  21  Colo.  525,  43 
P  r.-o.  V.  Bett-s.  7  Colo.  453,  4  P 

42  ( litildliiK  th;it  the  examination 
can  bi'  liiifl  only  in  applicant's  Judi- 
cial district). 

Fla.— StiiU-  V.  Hocker,  39  Fl*.  477, 
22  S  721,  63  AmSIt  174. 

N.  Y.— Matter  of  Pratt.  13  HowPr 
1;  Matter  of  Brewer,  3  HowPr  169; 
Matter  of  A.  6  NTLeffObs_136. 
:  Pa^— »  UiuKimvflb  siS  Pa.  fiss, 
OS  A  84;  In  re  Brown,  9  Pa.  I>lRt. 
108. 

Philippine. — In  re  Du  Freane,  20 
PhUtpplne  488. 

5.  D.— In  re  Helwig.  6  S.  D.  273,  S8 
NW  674. 

See  Mitchell  v.  State  Bd.  of  Law 
Bxamtnere,  156  Mich.  4S2,  119  NW 
&87. 

[a]  la  OoloraOtt  <1)  ao  applica- 
tion for  examination  for  admission 
to  the  bar  should  be  made  to  the 
examining  committee  of  the  diatnct 
wherein  the  applicant  itvea,  although 
the  statute  does  not  In  terms  so  re- 
quire.  And  an  examination  of  an  ap- 

f Meant  for  admission  by  only  one  of 
he  examination  committee  la  Insuffl- 
olent,  although  all  concur  In  the  re- 
sult of  the  examination.  Peo.  v. 
Belts.  7  Colo.  458,  4  P  42.  (2)  "The 
granting  or  withholding  of  o-  certifi- 
cate must  be  based  solely  upon  the 
concurring  Judgment  of  at  least  two 
members  of  the  standing  committee, 
as  a  result  of  the  exercise  of*  their 
independent  Judgment  upon  y  bat- 
ever  test  Is  made."  Peo.  v.  Carrf'  21 
Colo.  526,  680.  48  P  128. 

[b]  Jbi  IitWft«n  the  constitution 
forbids  any  examination  as  to  legal 
ftttalnmenu,  over  the  objection  of 
the  applicant,  and  by  act  of  the  legis- 
lature every  person  of  good  moral 
chamoter.  being  a  voter,  on  applica- 
tion, shall  be  admitted  to  practice 
law  in  all  the  courts  of  justice;  but 
a  jury  maj  be  demanded  upon  the 
question  of  character  by  any  cltisen 
of  the  county.  Const,  art  7  |  21; 
Burns  Annot.  St.  (1914)  |9  181,  997. 

[0]  Bzaulners  mm  state  ftttcers^ 
The  members  of  a  board  of  legal  ex- 
aminers, having  fixed  terms  of  office, 
and  authorised  and  required  to  ex- 
amine all  applicants  for  admission 
to  the  bar  In  the  state,  with  sole 
power  to  grant  certificates  admitting 
to  practice  In  the  courts,  are  state 
officers.  State  v.  Hocker,  19  Fla.  477, 
82  S  781,  <3  AmSR  174. 

[d}  BeappolAtment. — ^Under  the 
statute  relating  fo  the  state  board  of 
law  examiners,  and  providing  that 
members  of  the  board  shall  be 
eligible  to  reappointment  for  three 
years,  the  supreme  court  may  reap* 
point  a  member  of  the  board  whose 
term  has  expired,  and  who  is  quali- 
fied for  the  position.  Bx  p.  Orler, 
(B.  a)  80  SSI  70S. 

5.  Peo.  T.  Carr,  21  Colo.  525.  48  P 
ISS:  Ultchell  v.  State  Bd.  of  Iiaw  Bx- 
amUiera.  166  Uioh.  462,  119  NW 
587. 


[a]  aula  a»  to  ewamiaatloa  held 
reasonaWa  i  Tn  re  Alexander,  167 
Mich.  496.  1»  NW  491. 

Ibj  Chmd*  gaq,ute»d»  Comp.  !«.  S 
112S  and  I  1124  relatins  to  examina- 
tions for  admlBslon  to  the  her,  con- 
strued together,  require  a  minimum 
grade  of  seventy  per  cent  In  each 
subject,  and  not  merely  an  average 
of  seventy  per  cent  In  all  the  sub- 
jects examined.  Mitchell  v.  State  Bd. 
of  Law  Examiners,  156  Mich.  452, 
119  NW  B87. 

[c]  Substit&tlaff  examination  br 
state  nBlTerstty'— An  examining 
committee  is  not  Justified  In  refusing 
an  examination  to  a  student  of  the 
state  university.  If  In  all  other  re- 
spects he  is  qualified,  merely  because 
he  failed  to  pass  an  examination  by 
the  faculty  of  that  Institution;  nor 
can  the  committee  substitute  for  Its 
own  Judgment  that  of  the  faculty  as 
to  the  qualifications  of  one  who  Is 
examined  for  admission  to  the  bar. 
Poo.  V.  Carr,  21  Colo.  526,  680,  48  P 
128  (where  the  court  said:  "While 
we  see  no  objection  to  the  adoption 
by  the  standing  committee  of  the 
examination  prescribed  by  the  fac- 
ulty as  the  examination  of  the  com- 
mittee, and  while  we  can  see  no  In- 
justice to  the  students  tliemselves  If 
such  rule  were  adopted,  but  rather, 
by  saving  them  an  additional  exam- 
ination, we  can  see  how  such  rule 
would  be  to  their  advantage,  yet  the 
determination  by  the  committee  of 
the  right  of  an  applicant  for  a  li- 
cense, be  he  student  or  not,  must  In 
no  case  be  made  to  depend,  in  any 
degree,  on  the  Judgment  of  the  fac- 
ulty of  the  university,  however  that 
Judgment  is  ascertained,  or  however 
sound  it  may  be")* 

6.  Wilson's  Application,  9  Pa. 
Dist.  102.  See  also  Peo.  v.  Carr,  21 
Colo.  626.  43  P  128. 

[a]  Begettt'B  wamlnation^d) 
Ct.  of  App.  Rule  No.  4  subd  3  relat- 
ing to  the  admission  of  attorneys, 
requires  that  applicants  for  admis- 
sion shall  make  proof  that  within 
three  months  after  commencing  their 
clerkships  they  passed  the  regent's 
examination.  This  provision  Is  not 
merely  directory,  but  is  mandatory, 
and  a  failure  to  comply  with  It  can- 
not be  obviated  by  allowing  the  com- 
pllanoe  nunc  pro  tunc  In  re  Mason, 
140  N.  T.  858.  86  NB  654;  In  re  Moore, 
108  N.  Y.  280.  16  NB  869.  (2)  The 
rule  of  the  state  board  of  bar  ex- 
aminers, approved  by  the  supreme 
Judicial  court,  requiring  applicant  to 
certify  that  he  passed  an  examina- 
tion In  certain  educational  subjects. 
Is  a  reasonable  prerequisite  for  ex- 
amination for  admission  to  the  bar. 
In  re  Bergeron,  (Mass.)  107  NG  1007. 

7.  In  re  Grout,  214  N.  T.  39.  108 
NE  83. 

[a]  Subjeota  of  •samluatloa. — (1) 

Under  Ct.  of  App.  Rules  No.  4  (48 
NB  vi).  regulating  admission  to  the 
bar,  and  requiring  a  preliminary  ex- 
amination of  law  students  and  clerks, 
not  college  graduates,  in  history,  one 
cannot  be  required  in  economics.  In 
re  Orout.  214  N.  Y.  89.  108  NB  83. 
(2)  Under  the  requirement  of  such 
rule  for  an  examination  In  "science," 
physics  is  meant,  and  not  any  sci- 
ence, as  botany.  In  re  Grout,  214 
N.  Y.  89,  108  NB  83. 

[b]  rersoaal  atteudano*  M  ex- 
aaainatloib— Where  the  law  provides 


for  an  examination  of  applicants  be* 
fore  their  adnglaalon,  a  candidate 
ought  not  to  he  admitted  without  at- 
tending In  person  at  the  time  of  tbe 
hearing,  even  when  pliyslcalty  dis- 
abled at  the  time  from  coming.  Ex 
p.  Snelllng,  44  Cat  563. 

8.  See  statutes  and  court  mlea 

[a]  OolnmMa  irBlTanttr.^L. 
(1860)  c  202.  which  authorised  Uie 
graduates  of  Columbia  College  Lav 
School  to  be  admitted  to  practice 
upon  the  evidence  of  quallficatloii 
furnished  by  their  diplomas,  was 
held  not  inconsistent  with  any  of 
the  provisions  of  the  state  constltu- 
tion  of  1846,  prescribing  the  qualifi- 
cations for  admission  to  the  bar  and 
conferring  authority  upon  the  su- 
preme court  in  respect  thereto.  In 
re  Cooper,  22  N.  Y.  67.  See  also  la 
re  Burchard,  27  Hun  (N.  Y.)  4!>: 
N.  T.  Code  Civ.  Proc,  |  68. 

[b]  TTnlversttT  of  XAulalABa.— (1) 
The  degree  of  bachelor  of  law,  con- 
ferred on  a  graduate  by  the  board 
of  administrators  of  the  University 
of  Louisiana,  will  not  authorise  blm 
to  demand  of  the  supreme  court  a 
license  to  practice  law  in  that  state 
unless  the  diploma  is  signed  by  the 
president  of  the  university  and  the 
professors  of  the  department  la 
which-  the  student  has  graduated. 
State  V.  Marks,  80  La,  Ann.  97.  (S) 
Graduates  of  the  law  department  of 
the  University  of  Louisiana  must 
obtain  a  license  from  the  supreme 
court  before  they  are  entitled  to 
practice  as  attorneys  at  law  In  any 
court  of  the  state.  The  statute  does 
not  make  their  diploma  the  equiva- 
lent of  a  license,  and  they  are  liable 
under  the  statute  to  the  clerk  of  the 
supreme  court  for  his  fee  of  ten  dol- 
lars for  a  certificate  of  admission. 
An  order  of  the  supreme  court,  how- 
ever, admitting  one  to  practice  in  all 
the  courts  of  the  state  is  equivalent 
to  the  required  license.  In  re  VU- 
lerS,  83  Ia.  Ann.  998. 

9.  See  Infra  notes  11-18. 

10.  In  re  Applications  for -Admis- 
sion to  Practice.  14  S,  D.  429.  481, 
86  NW  992  (where  the  court  said: 
"The  legislature  has  failed  In  this 
act  to  make  any  provision  for,  or  ex- 
ception of,  the  rlghta  of  a  person 
heretofore  admitted  in  a  circuit  court 
of  this  state,  and  who  has  been  en- 
gaged In  the  practice  of  law  In  this 
state  under  his  certificate  of  admis- 
sion by  such  court  We  are  of  the 
opinion,  however,  that  It  could  not 
have  been  the  intention  of  the  law- 
making power  to  require  of  a  resi- 
dent of  the  state,  who  haa  hereto- 
fore been  engaged  In  the  practice  of 
the  law  under  and  by  virtue  of  a 
certificate  ,of  admission  by  a  circuit 
court,  a  submission  to  the  examina- 
tion prescribed  by  the  act.  Under 
the  law  as  It  existed  prior  to  tlie 
enactment  of  the  present  law  such  a 
person  was  entitled  to  be  admitted 
to  practice  In  this  court  upon  the 
presentation  of  a  certificate  of  ad- 
mission from  the  circuit  court  uid 
taking  the  required  oath.  It  was  a 
vested  right,  of  which  he  conld  not 
be  deprived  by  an  act  of  the  legisla- 
ture, and  one  of  which  he  could  be 
deprived  only,  upon  good  cause 
shown,  and  after  proper  judicial  pro- 
ceedings" )- 

U.  re  Rodgers,  194  Pa.  ICl.  46 
A  668  (under  U.  S.  Const,  art  4  |  2). 


VW  lalw  eaasa^  amnaoyiamm  and  8>iiBgM  In  the  law  aee  eumulaUve  Anaotatlona,  aama  tlU 
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tBome  rtatM  have  £olfanr«d  the  pnetioe  of  admit- 
ting  Bttmn^a,  upon  oeitifleate  of  admisBioa  to  the 
oonrts  of  other  etatoa,  without  ezaminatioiit  and  in 
many  iiiBtances  without  proof  of  good  moral  ohfurao- 
ttf."  And  this  pvaetioe  is  now  anthoriaed  and  re- 
lated by  Btatat«  in  most  of  the  states."  gueh  a 
statute  of  eouTBe  relates  only  to  such  persons  as  are 
entitled  to  admiaaum  under  the  laws  of  the  state.^' 
Moreover  tiie  ^fplioant  must  be  in  i^ood  standinfc  in 
the  courta  of  the  sister  state  ^'  and.  must  be  pre- 
pared to  prodnee  ciTidenae  of  suoh  standii^t'*  as 
W  eertifleate  from  the  proper  eourt.^^  Seme  states 
aoBut  without  examination  persona  who  have  prac- 


ticed a  certain  length  of  time  in  a  forei^  country 
where  the  common  law  of  £ngliuid  constitutes -the 
basis  of  jurisprudence.^* 

26]  (b)  PreUioiiiUT  Study;  Olerkdiip.  In 
nearly  all  the  states  the  legislature  has  committed 
the  course  of  study  and  length  of  study  to  be  pre- 
scribed by  the  courts.  As  a  rule  the  applicant  moat 
liave  stumed  law  for  a  certain  period  eiUier  in  a  law 
school  or  while  serving  a  clerkship  in  the  ofSce  of  a 
practicing  attorney.**  The  applicant,  during  his  pe- 
riod of  olerk^p,  must  have  been  actually  ei^aged  in 
assisting  the  attorney  whom  he  serves,  in  his  bnsir 
ness  and  under  bis  control,'"  and  must  have  studied 


SS.  In  re  I>eonard,  12  Or.  91,  6 
P  4X6.  it  AmR  323  (where  the  court 
nld:  ~8uch  practice  Is  authorlied 
by  the  rules  of  this  court,  but  Is  not 
Mnctlonsd  by  any  statute  oC  the 
State,  and  has  been  tolerated  by  an 
exuberanee  of  llberalibr  •xerelsed  by 
the  bench  and  bar.  It  la  doubtful, 
IndMd,  whether  the  courts  ought  to 
exhibit  euch  extraordinary  comity, 
and  whether  It  does  not  contravene 
the  policy  of  the  State;  but  It  la  diffi- 
cult for  lawyers  to  be  Illiberal  In 
■ucb  matters,  and  a  Tsry  Question- 
able  practice  has  grown  up  In  conse- 
quence''}. 

13,  Pa. — In  re  Huagrave.  116  Pa. 
Ses,  S6  A  84;  In  re  Rodders,  194  Pa. 
ISl,  it  A  MS. 

S.  D. — In  re  Applications  for  Ad- 
mission to  Practice  14  S.  D.  429, 
S&  NW  »92. 

Wis. — Vernon  County  Bar  Assoc  v. 
UfxKlbbln,  1S3  Wis.  350,  114  NW  28S. 

B.  a— jGiwiniBn  V.  British  Columbia 
1-aw  Soc..  «  B.  C.  147. 

!<an.— Re  UUler,  8  Man.  367. 

[a]  Xr.  at.  (1»08)  I  101,  which 
"was  eriflnaiiy  |  6  of  the  act  of  Oct. 
10.  van  (acts  [1891-1893]  pp  258, 
26*  «  100),  admitting  attomeya  at 
law  of  «iiy  of  the  United  States  who 
>»•  "been  regularly  admitted  to 
SnnUeo  law  In  the  courts  of  their 
rnrnn  etate  to  practice  law  In  the 
voorte  of  Kentucky,  was  repealed  by 
the  act  of  Haroh  17.  1902  facta 
flteSl  p  46  c  IS).  Consequently 
"Wliile  a  nonresident  attorney  in  good 
vtandlng  may  appear  and  practice  In 
«  case  In  which  he  may  be  employed 
without  complying  with  the  provl- 
silona  of  the  act,  no  person  -who  la  not 
«  resident  of  the  state  can  practice 
iaw  In  the  state  without  having  ob- 
tained a  license  as  required  by  the 
act,  unless  he  had  a  license  to  prac- 
tice law  In  the  state  when  the  act 
was  passed.  In  re  Create,  98  SW  282, 
SO  Kyl<  249. 

[bf  XonlalaBa  sots  (laeV)  ITo.  130, 
requiring  law  candidates  to  produce 
evidmce  of  two  years'  study ,  etc., 
doea  not  repeal  Rev.  St.  i  118  which 
regulates  the  licensing  of  attorneys 
front  other  states.  Bx  p.  Schaefer. 
t2  La.  Ann.  1102. 

Icl  la  Vew  Tozk  the  rules  of  the 
o»nrt  of  ivpeala  and  of  the  appellate 
division  of  the  supreme  court  pro- 
vide that  In  the  discretion  of  the 
appellate  dtvlston  a  person  who  has 
iMen  admitted  to  practice  and  baa 
VraetScttd  three  years  as  an  attorney 
and  eooBselor  in  the  highest  court 
of  law  in  another  sute  may  be  ad- 
mitted to  practioe  in  the  courts  of 
thlm  state  without  examination.  Un- 
•der  noh  rules  the  appellate  division 
liaa  no  power  to  admit  without  ex- 
antlaatlon  a  person  admitted  to  prac- 
tice in  the  highest  court  of  original 
Jarlsdletlon  In  Pennsylvania,  which 
admission  did  not  entitle  him  to  prac- 
tice in  the  supreme  court  of  that 
Mate.  Matter  of  Backus,  151  App. 
TMv.  812.  Its  NTS  484. 

14,  In  re  Haddox.  »8  Md.  727,  60  A 
dS7,  66  LRA  298  (woman):  In  re 
lUhiJi  TamashlU.  20  Wash.  224,  70 
P  4M,^St  LRA  «71.  94  AmSR  800 
Cnoet  be  eltlien). 

la.   In  re  Crum.  72  Minn.  401,  7S 


NW  286,  79  NW  967:  In  re  Mosher, 
24  Okl.  61.  102  P  705.  24  LRAN3 
630  and  note,  20  AnnCas  209  and  note. 

[a]  BSeet  of  dlsbsniMat  la  «lsts« 
statAr— Under  the  rule  for  admission 
to  the  bar,  providing  that  an  attor- 
ney of  five  years'  standing  from  any 
other  state  may  be  admltied  without 
examination,  an  attorney  permanent- 
ly disbarred  in  another  state  can- 
not be  admitted,  although  he  has 
previously  practiced  therein  more 
than  five  years,  and  Is  an  attorney 
of  the  United  States  courts  for  the 
district  Including  such  stats.  In  re 
Crum.  Tl  Minn,  401,  76  NW  tifi.  79 
NW  967i 

le.  In  rs  Apblleatton  for  Admis- 
sion to  Bar,  14  WhiyNC  (Pa.)  88.  81 
PIttBbLegJNS  271. 

If.  In  re  Rodgsre,  194  Pa.  101,  46 
A  688;  Splane's  Pet.,  IIS  Pa.  027,  16 
A  481. 

IB.  Bee  Cal.  Code  Ctv.  Proa,  t  279. 

[a]  In  Vsw  Tork  under  Court  of 
Appeals  rule  2,  providing  for  the  ad- 
mission without  examination  of  at- 
torneys who  have  practiced  for  five 
years  as  membera  of  thf  hnr  In  an- 
other country,  to  entitle  !<  piT.-inn  t" 
admission,  based  on  h  l.s  Ijl  i  hk 
member  of  the  bar  of  England,  ir-- 
land,  or  Scotland,  he  must  have  bt^i-n 
entitled  to  practice  in  the  hlghosc 
court  of  some  part  of  the  kingdom  ot 
Qreat  Britain  and  lYeland.  Matt^  r 
of  Wray.  157  App.  Div.  906,  148  NYM 
186,  See  also  M^ittpr  of  Magg-io,  21 
App.  Dlv.  129,  51  NYS  1055  (whcra 
the  court  said:  "Tlie  requirement 
that  any  one  applying  to  be  admitted 
as  an  attorney,  who  has  practiced  his 
profession  In  a  foreign  country,  shall 
have  been  at  the  bar  of  that  country 
for  a  certain  lergth  of  time,  is  In- 
tended to  operate  In  the  same  direc- 
tion. When  the  practitioner  cornea 
from  a  foreign  State  whose  system 
of  law  la  analogous  to  our  own,  we 
may  fairly  assume  that,  after  he  haa 
resided  here  long  enough  to  become 
eligible  in  other  respects  to  be  ad- 
mitted to  our  bar,  he  has  an  ac- 
quaintance with  our  system  of  Juris- 
prudence and  our  laws  aa  will  ren- 
der him  a  safe  counsel  to  those 
clients  who  apply  to  him.  But,  as 
is  well  known,  our  system  differs 
greatly  from  the  law  which  Is  admin- 
Istered  In  the  country  whence  this 
applicant  comes,  .  .  .  The  founda- 
tion of  the  law  of  Italy  is  the  Civil 
Code  of  the  Roman  Empire,  altered 
by  the  customs  and  statutes  of  the 
various  states  now  composing  that 
kingdom  and  again  changed  by  the 
statutes  of  the  kingdom  Itself  and 
by  the  construction  of  its  courts. 
The  jurisprudence  of  this  State, 
based  as  It  is  upon  the  Constitutions 
of  the  United  States  and  of  this 
State.  Interpreted  according  to  the 
principles  of  the  common  law,  has  In 
all  these  respects  nothing  common 
to  the  law  of  Italy,  and  one  may  be 
a  learned  counselor  In  the  laws  of 
that  country  and  stUl  by  no  means 
be  competent  to  give  Intelligent  ad- 
vice to  clients  whose  affairs  are  to 
be  controlled  by  the  system  estab- 
lished in  the  State  of  New  York"). 

19.  In  re  Admission  to  Bar.  61 
Nebr.  68,  84  NW  Oil  (holding  that. 


under  ithe:  Nebraska  statute,  at- 
tentivs  study  of  the  law  In  the  office 
of  a  practicing  attorney  f-or  the  full 
period  of  two  years,  or  regular  grad- 
uation from  the  colIeRc  of  luw  of 
the  University  of  Nebraska,  Is  absa- 
lately  nr«ttllrMr'^  atlll:  that  study  in 

Sr  other  laflr  ^cliool  or  otherwise 
an  in  such  office  will  not  be  con- 
sidered).   See  atstr  Gx  p.  Sayre,  T 


I'a.  Dlat.  22.  ,  .. 

[.i]  Tha  "practicing  attorney**  In 
whose  oflloe  the  statulp  rtniuires  the 
dtudlea  of  the  applicant  to  be  duly 
Imrsui  d  one  who  resides  and  pniflh 
tici-.s  in  Uif  state.  In  re  AdmisiAeB 
to  Bnr,  61  X.-br.  68,  64  NW  11. 

tb]  In  irew  -S-ork^d)  The  rules 
for  admission  to  the  bar  do  not  re- 
quire a  law  school  to  certify  to  the 
state  board  of  law  examiners  that 
its  students  have  been  "oTaduated" 
or  have  "received  a  degree"  In  order 
that  they  may  be  admitted  to  ex* 
aminatlon.  It  being  sufficient  for  the 
certificate  to  state  that  the- student 
has  successfully  completed  the  pre- 
scribed course  of  instruction  durtng 
the  periods  named.  In  re  New  York 
Law  School,  190  N.  Y.  215.  88  NE  17. 
(2)  Under  Rule  No.  5  subd  1  (48  NB 
vl>,  proTiding  that  the  applloant 
must  have  served  a  regular  clerk- 
ship  In  the  ofllee  of  a  practicing' at- 
torney of  the  supreme  court,  or  at- 
tended a  law  school  after  the  age  of 
eighteen,  or  pursued  such  course  of 
study  in  part  by  attendance  at  law 
school  and  in  part  by  serving  a  clerk- 
ship, a  law  school  may  properly 
grant  a  certificate  of  part  time  for 
less  than  a  year's  work.  In  re  New 
York  Law  School,  supra.  (3)  The 
present  rules  went  into  effect  July  1, 
1907.  But  It  is  sufficient  for  a  law 
student  whose  attendance  at  a  law 
school  had  already  begun  when  the 
present  rules  went  into  effect  to  show 
full  compliance  with  the  rules 
adopted  Dec.  2,  1895,  without  show- 
ing compliance  with  the  present 
rules.  In  re  New  York  Law  School. 
190  N.  Y.  215,  88  NE  17.  See  also 
In  re  Warde,  154  N.  Y.  842.  48  NE 
513.  (4)  The  rules  rigidly  require  a 
law  clerkship  engaged  in  practical 
office  work  during  the  actual  busi- 
ness hours  of  the  day.  Rule  No.  7. 
(6)  This  must  be  continuous  for  one 
year.  Rule  No.  t.  («)  Work  In  a 
law  office  during  law  school  vaea^ 
tions  win  not  make  up  the  continu- 
ous year  of  clerkship  required.  In  re 
McGarey,  1B2  NYS  824.  <7)  Wortt  la 
a  law  office  during  the  last  year  In 
law  school  is  not  a  eompllanoe  with 
the  rules.    In  re  MoOarey,  supra. 

80.  Matter  of  Dunn,  48  N.  S.  li. 
369,  39  AmR  000;  In  re  Moore,  108  N. 
Y.  280,  15  KB  869;  Matter  of  Taylor, 
4  B.  A  C.  841,  10  ECL  607,  107  Re- 
print 1086. 

ta]  Host  b*  chief  ooonpaUOB^ 
The  study  of  law  during  .ordinary 
business  hours  In  a  law  office  must 
be  the  student's  chief  occupation. 
Other  employment  may  be  under- 
taken out  of  offlco  hours  or  In  yaca- 
tlon,  but  other  continuous  empWy- 
ment  durlnp  tbe  business  hours  of 
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under  the  personal  direetion  of  the  attorney.'^ 

Reduction  of  tem.  The  Btatntee  quite  generally 
provide  for  a  redootion  of  the  term  of  the  clerk- 
ship npon  proof  of  the  applieant  having  pursued 
elaesieal  studies  to  a  certain  extent."  It  seems  also 
that  s  rule  of  court  prescribing  the  period  of  study 
may  be  relaxed  in  a  particular  instance  upon  a  peti- 
tion of  a  majority  of  the  members  of  the  bar." 

[$27}  (e)  Oaih-«a.  Test  Oath.  Dueling.  In  a 
number  of  the  states  it  is  required  that  an  applieant 
for  admission  to  the  bar  shall  make  oath  that  he  has 
not  been  and  will  not  be  in  any  way  coneemed  in  a 
duel,  eitiier  as  principal  or  second.  Where  such  a 
requirement  uists^  it  must  of  course  be  oHnplied 
with  before  the  applieant  can  be  admitted,'*  unless 
it  is  contrary  to  some  provision  of  the  state  con- 
stitntiim.'' 

Oath  that  ftpplicant  had  not  aided  the  late  rebel- 

1km.  Immediately  after  the  close  of  the  Civil  War 
congress  and  some  of  the  state  legislatures  passed 
acts  requiring  every  attorney  to  take  a  test  oaUi 
that  he  had  not  aided  or  abetted  the  late  rebellion. 
Many  of  the  acts  were  held  void  as  being  practically 


a  punishment  for  past  conduct  and  thoefore  ex 
post  facto  laws,  and  also  as  being  in  conflict  witii 
the  general  pardon  granted  by  the  president:'*  Oth- 
ers were  held  eonstitutional.^ 

In  some  other  instances  peculiar  test  eaths  have 
been  required  which,  however,  are  not  of  genoral 
importance.'" 

[(28]  bb.  Oath  of  OiBce.  Upon  admission  to  the 
bar  an  applicant  must  take  the  oath  of  oiBee  1^ 
which  he  swears  to  snpport  the  constitution  af  bii 
stftte  and  of  the  United  Btates,  and  to  discharge  the 
duties  of  his  office  with  honesty  and  faithfulness.'* 

[^29]  (d)  Begistmtioii ft>d  EuoOmMtk.  lathe 
absence  of  a  statute  or  mle  of  court  requiring  aame- 
thing  further,  the  order  of  court  admitting  an  at 
tomey  to  practice  is  a  sufficient  re^stration;  hut  U 
is  usually  required  that  attorneys  sign  the  roll  or 
file  a  certificate  with  the  clerk  of  court  that  they 
have  been  duly  admitted  to  practice.*' 

Attwney  cannot  be  onroUod  nunc  .tone. 
Where  an  attorney  fails  to  have  faU  name  entered  os 
the  roll  of  attorneys  at  the  date  of  his  Ueei»e,  he 
cannot  have  it  enrolled  afterward  nunc  pro  tnnc'^ 


the  dar  ts  not  oompatlbl«  with  auch 
a  course  of  studr  as  is  eontemplatedu 
In  T9  Bosworth,  28  R.  I.  4S2,  68  A 

lie. 

[b]  OlMMdy  wtth  »  JuiOgm  of  thm 
npranw  oovrt  or  with  aj»re«ident  of 
the  common  pleas  Is  sumclent  under 
a  rul«  authorUlns  the  admission  of 
a  person  who  has  "served  a  regu- 
lar clerkship,  within  this  state,  for 
the  term  of  three  years,  with  a  prac- 
tising attorney,  or  gentleman  of 
known  abilities."  Com.  v.  Judges 
Cumberland  County  Ct.  C.  Pi.,  1 
Berg.  &  R.  (Pa.)  187. 

SI.  Baker  v.  Judges  Ulster  C.  PI., 
4  Johns.  <N.  Y.)  191.  See  also 
Anonymous.  3  Wend.  (N.  Y.)  456;  Ex 
p.  Sayre,  7  Cow.  <N.  Y.)  368.  In  Ex 
p.  Hill,  7  T.  R.  466.  101  Reprint  1074, 
and  In  re  Smith,  10  Jur.  N.  S.  939 
note,  the  alleged  service  was  deemed 
insufflctent  because  not  rendered  at 
ths  place  of  business  of  the  master, 
or  one  presided  over  bv  him  or  some 
partner  or  managing  clerk  represent- 
ing him  and  competent  to  Instruct 
the  applicant. 

SB.  Anonymous,  8  Wend.  (N.  Y.) 
4B8  (holding  that  the  order  for  al- 
lowance to  attorney's  clerks  for 
classical  studies  must  be  obtained 
trvm  a  Judge  at  the  commencement 
of  the  clerkship:  the  question  of 
such  allowance  will  not  be  consid- 
ered on  application  for  admission). 

88.  In  re  Reynolds,  29  Pa.  Co.  187, 
189  (where  the  court  said:  "We 
should  not  think  of  disregarding  a 
rule  of  court  for  the  protection  of 
the.  members  of  this  bar  except  upon 
the  almost  unanimous  request  or  pe- 
tition of  the  members"). 

04.  See  Seymour  v.  Ellison,  2  Cow. 
(N.  T.)  18 :  Matter  of  Oaths,  20 
Johns.  (N.  Y.)  492;  Matter  of  Wood, 
Hopk.  (N.  Y.)  7. 

[a]  AttorM7  sot  oAoer  wlthla 
Mea«1iiy  of  statute,^ — (1)  Under  laws 
requiring  all  persons  holding  "an 
oflfee  or  public  trust,"  or  all  public 
offleers,  etc.,  to  take  the  antl- 
duellng  oath,  an  attorney  cannot  be 
compelled,  as  a  condition  precedent 
to  his  admission  to  the  bar,  to  take 
such  oath.  In  re  Attorneys'  Oath.  20 
Johns.  (N.  Y.)  492:  Byrne  v.  Stewart, 
8  S.  C.  Bq.  466:  Lett's  C»M%.  1 
Ifunf,  (IS  Ta.)  4«8.  (2)  I'he  same 
view  Is  held  In  Tennessee  as  to  the 
statute  requiring  the  Ku-Klux  oath 
to  be  administered  to  "all  offleers." 
Ingeraoll  v.  Howard,  1  Helsk.  (TennJ 
24T.  See  also  Bx  p.  Quarrler.  4  W. 
Va,  210;  Ilz  p.  Faulkner,  1  W.  Va. 
869. 

as.  Matter  of  Dorsey,  7  Port. 
<Als.>  293  (holding  that  as  much  of 


Dueling  Act  i  16.  iwBBed  Jan.  1. 
1826.  as  requires  attorneys  and 
counselors  at  law  to  make  oath,  be- 
fore entering  upon  the  practice  of 
law,  according  to  the  form  pre- 
scribed In  that  section,  that  they 
have  not,  since  Jan.  1,  1826,  been  en- 
gaged, either  as  principals  or  sec- 
onds, In  any  duel,  and  that  they  will 
not  in  future  be  so  engaged,  be- 
ing cttlsens  of  that  state,  either  in 
the  state  or  out  of  the  state,  is 
contrary  to  the  ecgiBtltutlon  and 
void). 

Se.  In  re  (Tarland.  4  Wall.  <U.  S.) 
333,  18  L.  ed.  366:  Cummings  v.  Mis- 
souri. 4  Wall.  (U.  S.)  277,  18  L.  ed. 
356;  Ex  p.  Law.  14  F.  Cas.  No.  8.126, 
85  Ga.  285;  Champion  v.  State,  3 
Coldw.  (Tenn.)  Ill;  Ex  p.  Quarrler,  2 
W.  Va.  669,  4  W.  Va.  210  (where  an 
attorney  applying  for  admission,  who 
had  formerly  taken  the  oaths  pre- 
scribed for  attorneys,  admitted  that 
he  had  voted  for  the  ordinance  of 
secession  and  had  voluntarily  entered 
the  military  service  of  the  Confed- 
erate States,  and  that  he  had  borne 
arms  and  waged  war  against  the 
United  States.  He  also  produced  a 
copy  of  the  amnesty  oatn  which  he 
had  taken  and  subscribed  under  the 
proclamation  of  the  president  of  the 
United  States.  The  circuit  court 
having  overruled  the  admission,  he 
appealed,  and  the  supreme  court 
held:  (1)  That  the  right  of  a  li- 
censed attorney  to  be  permitted  to 
qualify  with  a  view  to  practice  his 
profession,  upon  taking  the  oaths 
required  by  law  at  the  time  of  his 
application.  Is  as  unquestionable  as 
his  right  to  practice  after  he  has 
qualified:  (2)  that  the  applicant  not 
having  been  convicted  of  treason  ac- 
cording to  the  course  of  the  com- 
mon law,  and  no  treason  against  the 
state  to  whose  court  he  applied  for 
admission  having  been  either  proved 
or  confessed,  he  could  not  be  re- 
fused permission  to  qualify  and 
practice,  as  if  convicted  of  fel- 
ony). 

ST.  Oihen  Wright,  22  CM.  293 
[foil  Bx  p.  Yale.  24  Cb.1.  241,  8S  AmD 
62]  (which  held  that  the  legUlature 
of  California  had  a  right  to  Impose 
the  oath  of  attorneys  required  by 
the  act  "to  exclude  traitors  and  alien 
enemies  from  the  courts  In  civil 
cases,"  and  that  a  payment  of  a 
United  States  revenue  tax  did  not 
give  an  attorney  a  right  to  practice 
without  taking  such  oath);  State  v. 
Qaresche,  36  Mo.  256.  See  also  Ex  p. 
Hunter,  2  W.  Va.  122  (where  It  was 
held  that  a  test  oath  may  he  exacted; 
that  a  pardos  granted  to  rebels  from 


the  federal  government  restores  the 
parties  to  the  rights  and  privileges 
held  or  derived  from  it  only;  that  no 
attorney  therefore  can  be  admitted 
to  practice  his  profession  In  the 
courts  of  that  state  without  oomplr^ 
Ing  with  the  terms  of  the  act  In  re- 
lation thereto.  This  case,  however. 
Is  practically  overruled  by  In  re  Oar- 
land.  4  Won.  (u.  a.)  tit,  is  -l.  ed. 

366). 

[a]  Attoxsejrs  not  prevtotuUr  ad- 
mtttsdr— The  oase  of  tit  p.  Quarrler. 
4  W.  Va.  210,  seems  to  hold  that  sutdi 
oaths  may  b«  exacted  of  attorneys 
not  before  admitted. 

as.  See  Ingersoll  T.  Howard.  1 
Heisk.  (Tenn.)  247  (holding  that  the 
oath  as  to  the  Ku-Klux  organtetloo 
did  not  apply  to  lawyers). 

SB.  See  statutory  provisions;  and 
Wood's  Case,  8  Cow.  (N.  Y.)  SB  note 
b.  Hopk.  7;  Emmet's  Case,  2  Cat 
(N.  Y.)  386;  Champion  Btste^  8 
Coldw.  (Tenn.)  ill. 

[a]  BxamplSb — (1)  The  oath  hi 
Pennsylvania  may  be  taken  aa  a  fair 
example  of  the  oath  of  admlsalon.  It 
reads:  "You  do  swear  (or  affirm) 
that  you  will  support  the  ctmstltn- 
tlon  of  the  United  SUtes  and  the 
constitution  of  this  commonwealth, 
and  that  you  wlU  behave  yoorsalC  In 
the  offloa  of  attorney  within  this 
court,  according  to  the  best  of  yovr 
learning  and  ability,  and  with  all 
good  fidelity,  as  well  to  the  cowt  as 
to  the  client;  that  you  will  -ooa  no 
falsehood,  nor  delay  any  person's 
cause  for  lucre  or  malloe."  1  Brlght- 
ly's  Purdon'a  Dig.  p  150.  (2)  Under 
this  last  clause  the  attorney  violates 
his  oath  when  he  presses  for  an  sn* 
Just  Judgment  or  the  conviction  of 
an  Innocent  man.  Rush  v.  Cave- 
naugh.  2  Pa.  187.  See  also  S  Am 
LJNS  461;  Miss.  Code  (1892)  |  M9; 
Tenn.  Code  (1884)  «  4T88. 

[bj  Xn  Vew  Toife  an  attomer.  on 
admission  to  practice.  Is  required  to 
take  the  oonstltutionsi  oath  of  oflloe. 
Matter  of  Rothschild.  146  App.  IMT. 
683,  125  NYS  6S». 

80L  See  statntorr  prerlsloas  and 
rules  of  court.  -. 

[a]  m  Hew  tWft  U  (18»f>  w  eef 
o  225  §  4  makes  It  unbtwfal  for  a 
person  to  practice  law,  or  hoMI  him- 
self out  as  an  attorney,  unless  be  has 
nied  the  certlflcate  with  the  oierk  of 
the  court  of  appeals  required  by  that 
statute.  Thompson  T.  Stiles,  44  Viae. 
334,  89  NTS  876. 

31.  In  re  Fellows,  3  HI.  869 :  la 
re  Moore,  108  N.  Y.  280,  16  NB  M9 
(holding  that  the  court  will  not  ^- 
low  the  regent's  certificate  to  t>«  filed 
nunc  pro  tunc). 
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[i  30]  (6)  Certificate  or  LiceHM.''  In  order  to 
constitute  "admission  to  the  bar'*  within  the  legal 
definition  of  that  term^  an  i^plieant  must,  in  addi- 
tioD  to  the  other  requirements,  secure  a  oertifleate 
of  admission  or  license." 

31]  b.  In  Enj^d.  In  England  the  require- 
ments for  admission  are  fixed  by  the  inns  of  court.'* 
Solicitors  are  admitted  after  sndi  examination  as  the 
judges  think  proper.*' 

22]  c.  In  OaiuuU.  Under  the  Canadian  stat- 
Qtes  no  person  can  be  admitted  to  practice  as  an  at- 
torney unless  upon  an  actual  service  under  artieles  '* 
for  fire  years  with  some  practicing  attorney  in  the 
pravinee,'^  except  nsduates  ot  universities  in  the 
United  Kingdom  who  may  be  admitted  after  they 
faave  faithfully  served  for  three  years."  An  appli- 
cant has  been  admitted  upon  his  own  affidavit  of 
service,  the  attorney  bein^  absent  fnun  the  prov- 
ince,'* and,  where  he  lost  his  articles,  on  an  ^davit 
of  the  loss,  and  on  producing  the  usual  certificate  of 
service.** 

33]  4.  Vacating  or  SetUng  Aside  Order  of  Ad- 

Ooenpfttlon  tax  see  supra  fi  16. 

MVkk  of  nikUoaiifwd  pcnom  to  vrao- 
tfo*  see  supra  g  12.  _ 

as;  Peo.  V.  Betts,  7  Colo.  463,  4  P 
42;  Robb  V.  Smith.  4  lU.  46;  Matter 
of  Fallows,  8  111.  3«9;  Matter  of  VU- 
ler&  31  La.  Ann.  998;  State  v.  Harks, 
30  La.  Ann.  97:  In  re  Alexander,  167 
Ulch.  49S,  133  MW  491. 

[a]  PreMunptlon  as  to  lleonMii— 
Where  a  person  haa  been  In  fact 
practicing  as  an  attorney,  he  will  be 
preaumed,  the  contrary  not  appear- 
ing, to  have  been  licensed  to  practice. 
£z  p.  Trlppe,  66  Ind.  531. 

34.    See  supra  )  16  text  and  note  68. 

86.  St.  6  &  7  Vict,  c  73;  23  &  24 
Vict,  c  127;  36  &  37  Vict,  c  66  S 
87. 

36.  In  re  Weeks,  II  N.  S.  383 
(where  the  court  refused  to  allow  a 
law  student's  articles  of  clerkship 
to  be  filed  nunc  pro  tunc  where  they 
had  not  been  filed  at  the  time  of  their 
execution).  _  . 

37.  Gwinim  V.  British  Columbia 
Law  Soc,  6  B.  C  147;  Matter  of 
Hume.  19  U.  C.  Q.  B.  373;  In  re  Hol- 
land. «  U.  a  Q.  B.  O.  S.  441:  Ex  p. 
Morlne,  6  Newfoundl.  721  (broken 
periods  allowed).  But  see  In  re 
Hagarty,  «  U.  G  Q.  B.  O.  S.  188 
(where  a  clerk,  having  served  four 
years,  obtained  his  master's  consent 
to  go  to  Ireland  for  the  benefit  of  his 
health.  Intending  to  return  in  six 
months,  but,  his  health  atUl  contin- 
uing bad,  with  his  master's  per- 
mission, he  remained  six  months 
longer,  and  the  court  on  his  return 
admitted  him  as  an  attorney). 

[aj  Bcrrlo*  with  attomer's  agent. 
—An  articled  clerk  can  serve  only 
one  year  with  the  agent  of  the  at- 
torney In  this  province.  In  re  Gll- 
klson.  (Hll.  T.  7  Wm.  IV)  Robinson 
*  3.  Can.  Dig.  298.  . 

[b1  »mo  spnt  uder  aitlolM  wlU 
Bot  hm  oousatsa  wbsrs  (1)  the  clerk 
carried  od  business  In  a  place  where 
the  master  did  not  reside  (Mcintosh 
V.  McKenzle.  (Mich.  T.  1  Vict.)  Rob- 
inson A  J.  Can.  Dig.  298),  or  (2) 
where,  during  the  period,  he  was  a 
salaried  clerk  attending  a  public  of- 
fice <In  re  Ridoat,  (Trin.  T.  2  &  8 
TIet.)  Robinson  ft  J.  Can.  Dlir.  293). 
(3)  Where  an  applicant.  In  1847,  ar- 
ticled himself  to  M,  an  attorney 
then  in  partnership  with  J,  and  M. 
In  November,  18B0,  went  to  England 
and  did  not  return,  his  partnerrtilp 
with  J  being  dissolved  In  February, 
1852,  -whereupon,  in  March,  1852,  the 
clerk  articled  himself,  of  his  own  ac- 
cord, to  Q  for  the  residue  of  his  five 
years,  M  not  consenting  to  this  ar- 
rangement, the  court  would  not  al- 
low tbe  time  served  with  the  last 


mission.  The  court  has  power  on  its  own  motion,  at 
the  same  term  at  which  it  has  granted  one  a  license 
to  practice  law,  to  set  aside  the  order;  •*  as  where 
it  was  obtained  by  fraudulent  artifices  or  conceal- 
ment of  material  facta.*'  But  after  a  license  to  prac- 
tice law  has  been  granted,  a  motion  will  not  lie  at 
the  relation  of  any  person  to  vacate  the  order  on  the 
ground  that  the  order  granting  the  licrase  has  been 
obtained  by  &aud  and  false  representations,  proceed- 
ings for  disbarment  being  the  proper  remedy.^ 

X$  34}  6.  Bevtow  of  DecUdon.  The  court  to  which 
the  apjuication  is  made  has  ihe  right  to  pass  upon 
the  qualifications  of  the  applicant,  and  its  deoisioa 
in  favor  of  the  ^plicant  is  not  subject  to  review 
by  a  higher  eourt.**  Nor  does  an  appeal  ordinarily 
lie  from  an  oi^er  denying  admission,'"  unless  the 
right  to  appeal  is  expressly  confrared.**  In  any  ease 
the  exercise  of  discretionary  power  in  passing  upon 
the  qualifications  of  tbe  applicant  wiU  not  be  re- 
viewed unless  there  is  a  dear  abuse  of  discretion.*' 

[f  35]  6.  OoUatortl  Attack.  The  granting  of  a  U- 
cense  to  practice  law  being  the  exercise  of  a  judicial 


master.  Ex  p.  Mclntyre,  10  U.  C.  Q- 
B.  294. 

[c]  wiMn  term  of  oleAsIi^  mnst 
expire. — The  time  of  a  clerk  articled 
after  July  1,  1858,  must  expire  four- 
teen days  before  the  term  of  his  ad- 
mission, for  the  aflldavit  of  service 
cannot  be  accepted  at  a  later  period. 
Matter  of  MacOachen,  20  U.  C  Q.  B. 
321 

3S.  In  re  Holland,  6  U.  C.  Q.  B. 
O.  S.  441. 

[a]  An  apnlloant  who  obtained 
Ills  degree  t3Cuv  oaU  or  admission 

would  come  within  the  exception. 
Calder  v,  British  Columbia  Law  Soc, 
9  B.  C.  56.  Compare  King  v.  British 
Columbia  Law  Soc,  8  B.  C.  356. 

{b]  A  aolloitor  In  tbe  shecUTs 
oonrt  in  ffootlaad  is  not  entitled  to 
be  admitted  on.  proof  of  service  for 
three  years.  Ih  re  Uacara,  2  U.  C. 
Q.  B.  114. 

39.  Gx  p.  Radenhurst,  Taylor  (IT. 
O. )  138. 

{a]  XnsnlBclent  abowlsr^A  cer- 
tificate from  the  master,  and  an  af- 
fidavit of  the  clerk  "that  he  liad  dur- 
ing his  clerkship  done  every  thing 
required  of  him,''  were  held  not  auf- 
ficient  Elx  p.  Lyons,  Taylor  <U.  C) 
171. 

40.  In  re  Lorbig,  (Mich.  T,  2 
Vict.)  Robinson  ft  J.  Can.  Dig.  294. 

41.  Killlan  v.  State,  72  Ark.  187, 
78  8W  786. 

48.  Lowenthal's  Case,  61  Cal.  122, 
123  (where  the  court  said:  "The  or- 
der of  this  Court  admitting  [an  at- 
torney] to  practice  is  in  the  nature 
of  a  Judgment  tloat  he  possessed  the 
re<iulelte  qualifications  when  the  or- 
der was  made  and  entered.  (In  re 
Oarland,  4  Wall.  (U.  8.)  338,  18  L. 
ed.  366.)  It  follows  that  the  Judg- 
ment, while  It  continues  In  force,  Is 
an  adjudication  determinative  of  the 
fact  that  defendant  was  of  'good 
moral  character'  when  he  was  ad- 
mitted by  this  Oiurt,  and  an  attack 
upon  his  previous  character  can  not 
be  made  the  basis  of  an  order  for 
his  "removal.'  Nevertheless,  this 
Court  will  be  Justified,  of  its  own 
motion,  in  setting  aside  the  order 
admlttlnr  the  defendant  to  practice, 
should  it  appear  that  the  order  was 
obtained  by  means  of  fraudulent  ar- 
tifices or-  concealment"). 

43.  Neff  T.  Kohler  Mfg.  Co.,  90 
Mo.   A.  296. 

BlsbaCBtent  see  infra  SS  36-98. 

44.  State  V.  Johnston,  2  Harr.  & 
M.  (Md.)  160,  164  (where  the  court 
said:  "Upon  the  whole,  the  several 
Courts  have,  from  great  antiquity, 
exercised  the  power  of  determining 
who  were  or  were  not  qualified  to  be 
attorneys  of  their  respective  Courts. 


and  admit  or  reject  them  according- 
ly. The  several  statutes  and  Acts 
of  Assembly  confirm  this  power,  and 
the  Act  of  1783  gives  them  a  discre- 
tionary power,  to  determine  the 
knowledge,  abilities  and  Integrity,  as 
well  as  tbe  political  principles  of  the 
person  to  be  admitted,  and  to  admit 
accordingly,  such  as  they  think  qual- 
ified. No  power  appears  vested  In 
the  superior  Court,  to  countervail 
such  admission;  because  the  remedy 
on  the  appeal  is  given  to  the  other 
side   of  the  question.") 

4B.    In  re  Cohan,  21  Can.  S.  C.  100. 

46.  See  State  v.  Johnston,  S  Hart, 
ft  M.  (Md.)  160. 

[a]  Tlnal  Judgment. — A  dismissal 
of  a  petition  for  admission  to  the 
bar,  based  on  the  ground  that  the  pe- 
titioner had  been  unjustly  deprived 
of  the  right  to  be  admitted  to  the 
bap  by  the  act  of  a  county  bar,  is 
a  final  Judgment  within  Oen,  St. 
(1902)  39  788,  819,  authorizing  ap- 
peals from  final  Judgments,  etc  In 
re  O'Brien,  79  Conn.  46,  68  A  777. 

47.  Mitchell  v.  Slate  Bd.  of  Law 
Examiners,  165  Mich.  452,  119  NW 
687  (holding  that  the  law  relating 
to  the  examination  of  applicants  for 
admission  to  the  bar  by  the  hoard 
of  law  examiners  gives  a  large  dis- 
cretion to  the  board  as  to  the  regu- 
lations governing  examinations,  the 
exercise  of  which  will  not  be  re- 
viewed unless  there  is  a  clear  abuse 
thereof);  Matter  of  Beggs,  67  N.  Y. 
120  (Intimating  that  if  the  lower 
court  should  deny  in  a  particular 
case  that  It  had  the  legal  power  to 
admit,  although  satisfied  that  the  ap- 

fil leant  was  possessed  of  sufficient 
egal  acquirements,  and  had  a  good 
character,  and  was  a  male  citizen  of 
the  age  of  twenty-one  years,  the 
court  of  appeals  would  review  Its  or- 
der so  far  as  to  discover  whether  It 
had  the  power  of  admission  In  that 
case,  or  that,  if  a  clear  case  of  abuse 
of  discretion  appeared,  it  might  cor- 
rect. This  case  distinguished  Mat- 
ter of  Cooper,  22  N.  Y.  67,  11  AbbPr 
801,  20  HowPr  1,  where,  the  general 
term  having  denied  the  admission  to 
practice  on  the  ground  of  the  uncon- 
stitutionality of  an  act  making  the 
diploma  of  the  law  school  of  Colum- 
bia College  conclusive  evidence  of 
the  learning  and  ability  of  Its  pos- 
sessor, the  court  of  appeals  held  that 
the  constitution  of  1846  conferred  a 
substantial  right;  that  the  proceed- 
ings upon  an  application  for  admis- 
sion, being  proceedings  to  enforce 
that  right,  were  of  a  Judicial  na- 
ture: and  that  therefore  an  appeal 
would  He  from  the  order  of  the  lower 

court  denying  admission). 
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fnnetion/^  it  is  not  the  subject  of  collateral  attaek/* 
and  can  only  be  impeacbed  collaterally  by  wbat 
affirmatively  appears  upon  tbe  face  of  the  record.'"' 
[$  36 j  D.  Snspension  and  Disbarment — 1.  Tenure 
of  Office  in  QeneraL  The  right  to  practice  law  ia 
not  an  absolute  rights  but  a  privilege  only  which 
may  be  revoked  whenever  tbe  holder's  misconduct 
makes  him  unfit  to  exercise  the  duties  of  his  office.'^' 
An  attorney  is  liable  to  the  summary  jurisdiction 
of  the  court  for  misconduct  and  subject  to  disbar- 
ment, although  at  the  time  of  an  application  against 


him  he  has  ceased  to  practice  as  an  attorney,  and 
has  gone  into  another  business,"'  since  an  admission 
to  the  bar  is  for  life  unless  the  attorney  is  n- 
moved."* 

37]  2.  Power  to  Suspend  or  Diabar— a.  In  Qot- 
eraL  It  is  well  settled  that  a  court  authorized  to 
admit  an  attorney  has  inherent  jurisdiction  to  sus- 
pend or  disbar  him  for  sufficient  cause,  and  tlist 
such  jurisdiction  does  not  necessarily  depend  on  an; 
express  constitutional  provision  or  statutory  enact- 
ment."'' Not  only  has  it  this  power,  but  whenever  a 


48;,    See  aupra  E  16. 

49.  Fish  V.  St.  LouiB  County 
Printing,  etc.,  Co.,  102  Mo.  A.  8.  74 
SW  641:  Holahue  v.  Morgan,  170  Pa. 
217,  32  A  623;  Hooven  Mercantile 
Co.  V.  Morgan,  4  Pa.  Dlat,  48,  15  Pa. 
Co.  567. 

50.  Fish  V.  St.  Louis  County 
Printing,  etc.,  Co.,  102  Mo.  A.  8,  74 
SW  641. 

61.    See  supra  S  11. 

63.  Wernimont  v.  State,  101  Ark. 
210,  142  SW  194,  AnnCaslSlSD  1156; 
In  re  Durant,  80  Conn.  140.  67  A  497, 
10  AnnCaa  639. 

53.  In  re  Dellenbaugh,  17  Oh.  Clr. 
Ct.  106,  9  Oh.  Clr.  Dec.  325;  Stmes  v. 
Gibbs,  6  Dowl.  P.  C.  310. 

64.  In  re  Dellenbaugh,  17  Oh.  Clr. 
Ct.  106,  9  Oh.  Cir.  Dec.  32  B. 

[a]  "Oho*  aa  attorntjr  always  an 
attttmajr.'^ — "If  a  man  be  once  an  at- 
torney, he  cannot  get  rid  of  the  sum- 
mary Jurisdiction  of  this  Court  with 
respect  to  what  he  has  done  while 
an  attorney,  by  ceasing  to  be  an  of- 
ficer of  the  Court.  The  rule  is,  once 
an  attorney  always  an  attorney,  for 
that  purpose.  As  It  appears  by  the 
affidavit,  that,  at  the  time  of  the 
transaction  out  of  which  this  appli- 
cation has  arisen,  he  was  an  attor- 
ney of  this  Court,  it  does  not  lie 
in  his  mouth  to  say  he  is  not  one 
now."  Simes  v.  GIbbs,  6  Dowl.  P.  C. 
310. 

66.  U.  S. — Ex  p.  Wall,  107  U.  3. 
265,  2  set  569.  27  L.  ed.  552  ;  In  re 
Robinson.  19  Wall.  505,  22  L.  ed.  205; 
Bradley  v.  Fisher,  13  Wall.  335.  20  L. 
ed.  646;  Ex  p.  Garland,  4  Wall.  333, 
18  L.  ed.  366;  In  re  Boone,  83  Fed. 
944;  Jeftries  v.  Laurie,  27  Fed.  195; 
Bradley  v.  Tochman,  3  F.  Cas.  No. 
1,788,  1  Hayw.  &  H.  263;  Ex  p.  Burr. 
4  F.  Cas.  No.  2.186,  2  Cranch  C.  C. 
87*.  1  Wheel.  Cr.  <N.  T.)  503;  Ex  p, 
Cole,  6  F.  Caa  No.  2.973,  1  McCrary 
406:  U.  S.  v.  Porter  27  F,  Cas.  No. 
18,972,  2  Cranch  C.  C.  60. 

Ark. — ^Wernimont  v.  State,  101  Ark. 
210,  142  SW  194,  197.  AnnCaslSlSD 
1156  [clt  Cye] ;  Beene  v.  State,  22  Ark. 
149. 

Cal. — Cohen  v.  Wright.  22  Cal.  293. 

Colo. — Peo.  V.  Essington.  32  Colo. 
168,  75  P  394;  Peo.  v,  Keegan.  30  Colo. 
71.  69  P  524;  Peo.  V.  Webster,  2S  Colo. 
223,  64  P  207;  In  re  Walkley,  26  Colo. 
161.  56  P  576;  Peo.  v.  MacCabe,  18 
Colo.  186,  32  P  280.  36  AmSR  270.  19 
LRA  231 :  Peo.  v.  Green.  T  Colo,  287.  3 
P  66,  49  AmR  351. 

Conn. — In  re  Durant,  80  Conn.  140. 
67  A  497.  10  AnnCas  539;  Matter  of 
Westcott,  66  Conn.  685,  34  A  605: 
Fairfield  County  Bar  v.  Taylor.  60 
Conn.  11.  22  A  441.  IS  LRA  767  and 
note. 

Del.— In  re  Hofflecker,  60  A  981. 

Fla. — State  v.  Klrke.  12  Fla.  278, 
96  AmD  314  and  note. 

in, — Peo.  V.  Amos.  246  111.  299.  92 
NB  857,  138  AmSR  239;  Peo.  v.  Cham- 
berlain, 242  111.  260,  89  NE  994;  Peo. 
V.  Brown,  218  111.  301,  75  NE  907; 
Peo.  v.  Frisch.  218  111.  275.  75  NE 
904:  Peo.  v.  George.  186  111.  122,  57 
NB  804;  Moutray  V.  Peo.,  162  HI. 
194,  44  NE  496;  Peo.  v.  Goodrich.  79 

in.  148. 

Ind. — Ex  p.  Trippe.  66  Ind.  531. 

Iowa. — State  v.  Rohrlg.  159  Iowa 
786.  13»  NW  908;  State  T.  Mosber.  128 
Iowa  82.  108  NW  105,  6  AnnCaa  984 


and  note;  State  v.  Tracy,  116  Iowa  71, 

87  NW  727. 

Kan. — In  re  Wilson.  79  Kan.  460, 
100  P  75;  In  re  Burnette,  70  Kan. 
229,  78  P  440;  In  re  Norris,  60  Kan. 
649,  67  P  528;  Farlin  v.  Sook,  80  Kan. 
401,  1  P  183 :  In  re  Peyton,  12  Kan. 
398. 

Ky.— -Com.  v.  Roe,  129  Ky.  660.  112 
SW  683,  19  LRANS  418;  Underwood 
V.  Com..  106  SW  151,  38  I^L  32; 
Baker  v.  Com.,  10  Bush  592;  Rice  v. 
Com..  18  B.  Mon.  472. 

La. — State  v.  Rightor,  49  La.  Ann. 
1016,  22  S  195. 

Me. — Sanborn  v.  Ktmball.  64  Me. 
140  [foil  Strout  V.  Proctor,  71  Me. 
288], 

Mich. — In  re  Mains.  121  Mich.  603. 
80  NW  714;  Matter  of  Mills,  1  Mich. 
392 

Miss. — Ex  p.  Brown.  1  Miss.  303. 

MO. — State  V.  Fort,  178  Mo.  518,  77 
SW  741;  State  v.  Harber.  129  Mo. 
271.  31  SW  889;  State  v.  Mulllna.  129 
Mo.  221,  31  SW  744;  SUte  v.  Qeb- 
hardt.  87  Ho.  A.  642;  SUte  v.  Clop- 
ton,  16  Mo.  A,  689;  In  re  Bowman,  7 
Mo.  A.  669. 

Mont. — In  re  Thresher,  88  UonL 
441.  84  F  876.  114  AmSR  884  and 
note,  8  AnnCas  845  and  note. 

Nebr. — In  re  Newby.  76  Nebr.  482. 
107  NW  850;  State  v.  Burr.  19  Nebr. 
593,  28  NW  261. 

Nev. — In  re  MaestrettI,  30  Nev.  191, 
93  P  1005;  In  re  Breen,  SO  Nev.  164, 
93  P  997,  17  LRANS  572. 

N.  H. — Delano's  Caee,  58  N.  H.  5. 
42  AmR  666;  Bryant's  Case,  24  N.  H. 
149. 

N.  J. — In  re  Ratsch,  88  N.  J.  Blq. 

82,  90  A  12. 

N.  Y,— Percy's  Case,  36  N.  T.  651; 
Matter  of  Chadsey.  141  App.  Div.  458. 
126  NYS  456  [aff  201  N.  Y.  572  mem. 
95  NE  1124  mem]  ;  Matter  of  Roth- 
schild. 140  App.  Div.  683,  126  NYS 
629;  Matter  of  Lamb,  105  App.  Div. 
462,  94  NYS  331;  Matter  of  Silkman, 

88  App.  Div.  102.  84  NYS  1025; 
Matter  of  Baum,  6   Sllv.   Sup.  462. 

8  NYS  771;  Burr's  Case.  1  Wheel.  Cr. 
603. 

N.  C— In  re  Sbba.  150  N.  C.  44,  63 
SE  19,  19  LRANS  892,  17  AnnCas 
592;  Matter  of  Moore.  64  N.  O.  89B; 
Bx  p.  Biggs,  64  N.  C.  202. 

N.  P.— In  re  Simpson.  9  K.  D.  179, 
83  NW  541. 

Oh.— In  re  Thatcher,  80  Oh.  St.  492. 

89  NE  39;  Matter  of  Dellenbaugh,  17 
Oh.  Cir.  Ct.  106,  9  Oh.  Clr.  Dec.  325: 
In  re  Swadener,  6  OhS&CP  698,  7 
OhNP  446. 

Okl. — State  Bar  Commn.  v.  Sulli- 
van, 35  Okl.  745.  748,  181  P  70S  [cit 
Cyc];  In  re  Mosher,  24  Okl.  61,  102  P 
706  24  LRANS  530.  20  AnnC^  209 
and  note. 

Or. — State  v,  Wfnton,  11  Or.  456,  6 
P  337,  60  AmR  486. 

Pa. — In  re  Grafflus,  241  Pa.  222,  88 
A  429;  Smith's  App.,  179  Pa.  14,  86 
A  134;  Serfass's  Case.  116  Pa.  465, 

9  A  674;  Ex  p.  Stelnman,  95  Pa.  220, 
40  AmR  637  and  note;  In  re  Davles, 
93  Pa.  116,  39  AmR  729;  In  re  Aus- 
tin, S  Rawie  191,  28  AmD  667;  In  re 
Smith,  2  LackLegN  162;  Ba  p.  SUln- 
man.  8  WklyNC  296. 

S.  C— State  T.  Holding.  18  S.  C.  I.. 
879 

S'  D, — ^Danforth  v.  Bgan,  88  S.  D. 
4S,  47,  119  NW  1081,  1S9  AmSH  1080, 


20  AnnCas  418  Celt  Cyc];  In  re  Bgan, 
22  S.  D.  855.  363.  117  NW  874  [ell 
Cye]. 

Tenn. — Ingersoll  v.  Coal  Creek  Coal 
Co.,  117  Tenn.  263,  98  SW  178,  11» 
AmSR  1003,  9  LRANS  282,  10  AnnCu 
829;  Davis  V.  State.  92  Tenn.  614,  2S 
SW  59;  Brooks  v.  Fleming,  6  BaxL 
331;  Smith  v.  State.  1  Yerg.  228. 

Tex. — Scott  V.  State,  86  Tex.  321,  H 
SW  789;  Jackson  v.  State.  21  Tex. 
668;  Dillon  v.  State.  6  Tex.  66. 

XJtah.— In  re  Evans,  42  Utah  itl 
130  P  217  ;  In  re  Jones,  29  Utah  111. 
81  P  162;  In  re  Evans.  22  Utah  361, 
62  P  913.  63  AmSR  794,  58  LRA  95i. 

Vt.— In  re  Jones,  70  Vt.  71,  39  A 
1087. 

Va.— Bx  p.  Fisher,  <  Letffh  (88  Ta) 

619. 

Wash. — State  v.  Rossman,  63  Wtah. 
1.  101  P  357,  21  LRANS  821,  17  Ann 
C^s  625;  In  re  Robinson.  48  Waah. 
153,  92  P  929.  15  LRANS  525,  IS 
AnnCas  415  ana  note;  State  v.  Grover. 
47  Wash.  39.  91  P  664.  Compare  In 
re  Waugh,  32  Wash.  50.  72  P  710 
(holding  that  the  supreme  court  had 
no  original  jurisdiction  to  disbar  ut 
attorney);  In  re  Lambuth,  IS  Wasb. 
478.  480.  61  P  1071  (where  the  court 
said:  "But  power  to  strike  from  th* 
rolls  Is  inherent  in  the  court  itsell. 
No  statute  or  rule  is  necessary  to  au- 
thorite  the  punishment  In  proper 
CBBH&  Statutes  and  rules  may  regu- 
late the  power,  but  they  do  not  create 
it.  It  Is  necessary  for  the  protec- 
tion of  the  court,  the  proper  admin- 
istration of  Justice,  the  dignity  and 
purity  of  the  profession,  and  fpr  th* 
publ  ic  good  and  the  protection  of 
clients.  Attorneys  may  forfeit  their 
professional  franchise  by  abusing  it, 
and  the  power  to  exact  the  forfei- 
ture is  lodged  in  the  courts  which 
have  authority  to  admit  attorneys  lo 
practice.  Such  power  is  indispensa- 
ble to  protect  the  court,  the  adminis- 
tration of  Justice,  and  themselves: 
and  attorneys  themselves  are  vitally 
concerned  in  preventing'  the  vocation 
from  being  auUled  by  the  ctmdact  of 
unworthy  members"). 

W.  Va.— State      Hayfl,  64  W.  V«l 

46,  61  SE  366:  State  v.  HcClangberty, 
88  W.  Va.  260,  10  SB  407. 

Wis. — Vernon  County  Bar  Aasoc  r. 
McKibbln,  165  Wis.  860,  141  NW  2«: 

In   re   O  ,   73  Wis.   602.    42  NW 

221. 

Eng. — Boyer  v.  Allen,  Barnes  Notes 

47.  94  Reprint  799;  Maeon's  Case,  1 
Freem.  74,  89  Reprint  66:  Anonymoua 
6  Mod.  187,  87  Reprint  943;  Bx  p.  Hill, 
W.  Bl.  991.  96  Reprint  6S2. 

Man. — Re  P.  B.  H.,  22  Mas.  746. 

See  Manning  v,  French,  149  Masa 
391.  21  NE  945,  4  LRA  339  (power  of 
court  of  Alabama  claims). 

[a]  sonme  of  aatkorlty^— Tbe  an- 
thorlty  of  the  court  over  attoraejs 
is  to  be  sought  In  the  statute  4  H»- 
ry  IV  c  IS.  See  Smith  v.  State.  1 
Yerg.  (Tenn.>  228,  and  the  l«arD«4 
argument  of  Dr.  Theodore  W.  Dwt^t 
in  In  re  Cooper,  22  N.  T.  67. 

[b]  steUamshM  tnm  power  ts 
Vmdsii  for  ooBtMas«^"The  power  of 
suspension  or  disbarment  of  an  attw- 
ney  from  the  right  to  practice  In  the 
court  for  cause  shown.  Is  quite  differ- 
ent and  distinct  from  the  power  t» 
-pnnlih  for  contempt;  thou^ta  It  li 
frequently  the  caaa,  that  tKe  oauaea 
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proper  ease  ia  made  out  it  is  its  dnty  to  exercise 
it.'"  This  inherent  power  ot  the  eoarts  cannot  be  de- 
feated by  the  l^^ative  or  executive  departments,"^ 
although  statutes  may  regulate  its  exercise.""  The 
proceeding  is  not  for  the  purpose  of  punishment  of 
the  attorney,"  bat  for  the  pu^ose  of  preserving  the 
courts  of  justioe  from  the  official  ministration  of 
persona  unfit  to  praetiee  in  them.'*>  The  action  of 
the  eonrt  in  the  exOTcise  of  this  power  is  jndioial  in 

for  removal  from  the  bar  mar  also 
present  ground  for  punlahment  as 
for  contempt."  Matter  of  Adriaans, 
17  App.  (D.  C.)  29.  46. 

[c]  Powo:  ot  T*numa  ooiaaMa- 
nxato  wltb  powsr  of  appolatiiMBt^ 
In  tbe  abaenoe  of  apecffic  provisions 
to  tbe  contrary  the  power  of  removal 
la,  from  Its  nature,  commensurate 
with  the  power  of  appointment.  Mat- 
ter of  Westcott,  66  Conn.  686.  S4  A 
S0&;  Ftalrfleld  County  Bar  v.  Taylor. 
60  Conn.  11.  82  A  441.  13  LRA  767 
and  note:  In  re  Newby,  76  Nebr.  482, 
107  NW  8S0.  But  see  Matter  of  Del- 
leobaush.  17  Oh.  Clr.  Ct.  106,  ft  Oh. 
Or.  Dec.  S2&  (holding  that,  althoush 
the  Ohio  statute  places  the  authority 
to  admit  persons  to  tbe  bar  exclu- 
sively In  Uie  supreme  court.  It  does 
not  deprive  the  circuit  and  common 
pleas  courts  of  the  Jurisdiction  in 
disbarment  proceedinffs  conferred  by 
Rev.  St.  t  66S). 

56.  In  re  Boone,  83  Fed.  944;  In  re 
Grafflus,  241  Pa.  222,  88  A  429. 

[a}  miffU  to  settte^Where  seri- 
ous charges  of  misconduct  on  the 
part  of  an  attorney  are  brought  be- 
fore the  court  of  which  he  Is  a  mem- 
ber, the  court  should  not  permit  any 
private  arrangement  of  It  to  be  made 
between  the  parties,  but  should  re- 
Qulre  the  misconduct  to  be  fully  ex- 
plained  to  the  satisfaction  of  the 

court.     Ke   ,  8  L.  T.  Rep.  K.  8. 

S99. 

[b]  Sight  to  TeslgB.— -After  an  in- 
formation is  flled  against  an  attor- 
ney in  disbarment  proceedings,  and 
an  order  requiring  him  to  answer 
has  been  served  on  him,  he  cannot, 
before  Judgment,  by  a  volunUry 
resignation,  have  his  name  stricken 
from  the  roll  of  attorneys,  fix  p. 
Thompson.  33  Or.  499.  SS  P  670.  40 
LRA  194. 

«r.  In  re  Simpson,  9  N.  D.  379,  83 
NW  641. 

"It  is  not  dependent  upon  either 
the  Constitution  or  statutes  for  its 
existence  but  «xi8ts  folly  in  all 
courts  OT  record  unless  expressly  re- 
stricted or  taken  away  by  express 
legislation,  and  it  la  a  serious  ques- 
tion whether  It  lies  within  the  power 
of  the  Legislature  to  more  than  reg- 
ulate this  right  of  the  court,  whether 
the  LeerlBlature  can  more  than  pre- 
scribe certain  qualifications  for  ad- 
mission, leaving  to  the  proper  court 
to  Ox  others  If  it  sees  fit,  and  whether 
the  Legislature  can  more  than  flx 
certain  grounds  for  disbarment,  leav- 
ing to  the  court  the  right  to  disbar 
for  other  rM.sons  within  sound  Judi- 
cial discretion."  Danforth  v.  Eagan, 
23  8.  D.  43,  47,  119  NW  1021,  139 
AmSR  1O30,  SO  AnnCas  418  [clt  Cyc]. 

Uanttatlon  as  to  groo&As  see  Infra 

*  In  re  Bbbs.  160  N.  C.  44,  63  SB 

190.  19  LRAN8  892,  17  AnnCas  692: 
Ingersoll  v.  Coal  Creek  Coal  Co.,  117 
Tenn.  263,  98  SW  178,  119  AmSR 
1603.  9  LRANS  282,  10  AnnCas  829; 
Beott  V.  Stats,  86  Tex.  321,  24  SW 
789.    And  see  cases  supra  note  65. 

Ca}  ns  povsr  of  ths  VBtted 
Mm6s«  oouJrts  to  disbar  attorneys  for 

?eneral  unprofessional  conduct,  or 
or  particular  acts  of  misconduct  not 
coming  within  any  of  the  three 
classes  of  contempts  specified  In  Rev. 
St  S  726.  is  unabridged  by  statute. 
In  re  Boone.  88  Fed.  944. 

[b]  Vbe  eaiUsat  »agU«h  statota, 
that  of  'Westminster  I  <3  Bdw.  I  o 
>».  provided  that  "if  any  serjeant, 


its  charaeteri'*  and  the  real  question  for  determinar- 
tion  in  such  proceedings  is  whether  or  not  the  attor- 
ney is  a  fit  person  to  be  longer  allowed  the  privi- 
leges of  being  an  attorney."'  The  power  is  not  an 
arbitrary  and  despotic  one  to  be  exercised  at  the 
pleasure  of  the  court  or  because  of  passion,  preju- 
dice, or  personal  hostility; it  is  rather  oiie  to  be 
used  with  moderation  and  eantion,  in  the  exercise  of 
a  sound  judicial  diseretion,**  and  only  for  the  most 


pleader,  or  other,  do  any  manner  of 
deceit  or  collusion  In  tbe  king's 
court,  in  deceit  of  the  court,  or  to  be- 
guile the  court,  or  the  party,  and 
thereof  be  attained,  he  shall  be  Im< 
prisoned  for  a  yeare  and  a  day,  and 
from  thenceforth  shall  not  be  heard 
to  plead  In  that  court  for  any  man." 
This  act  was  said  by  Lord  Coke  to  be 
In  affirmance  of  the  common  law.  2 
Inst.  1.  213. 

86.  Conn. — In  re  Durant.  80  Conn. 
140,  6T  A  497,  10  AnnCas  639. 

D.  C. — Hatter  of  Adriaans^  17  App. 

Fla. — ^t&te  V.  McRae,  49  Fla.  389, 
38  S  606,  6  AnnCas  680. 

Iowa. — Hyatt  v.  Hamilton  County, 
90  NW  608. 

Hlch. — In  re  Shepard,  109  Mich. 
631,  634,  67  NW  971  (where  Justice 
Hooker  said  in  relation  to  a  disbar- 
ment  proceeding:  "This  is  not  a  pro- 
oeedlng  by  way  of  punishment, 
though  the  deprivation  of  the  privi- 
leges  of  an  attorney  may  be  a  mat- 
ter of  serious  Importance  to  a  prac- 
titioner. It  is  a  measure  necessary 
to  the  protection  of  the  public,  who 
have  a  right  to  expect  that  courts . 
wUl  be  vigilant  In  withholding,  and, 
if  already  given,  withdrawing  their' 
certificates  of  qualification  and  ohar- 
acter,  upon  which  the  public  rely"). 

N,  T. — Hatter  o(  Bauder.  188  App. 
Div.  846,  113  NTS  761. 

Oh. — In  re  Thatcher.  83  Oh.  St. 
24S,  93  NE  895,  AnnCaslSUA  810; 
In  re  Palmer,  16  Oh.  Cir.  Ct.  94,  8 
Oh.  Clr.  Dee.  608. 

Or. — ^Ex  p.  Tanner,  49  Or.  31,  S8  P 
301;  Stat*  v.  Finn,  32  Or.  619,  62  P 
766,  67  AmSR  660. 

S.  D.— In  re  Sgan,  24  &  P.  301, 
123  NW  478. 

Tex.--Seott  V.  State,  86  Tex.  881,  24 
SW  789. 

Utah.— In  re  Platx.  42  UUh  439. 
132  P  390. 

VL— In  re  Jones.  70  Vt.  71,  39  A 
1087. 

But  see  In  re  Breen,  30  Nw.  184, 
93  P  1004  (holding  that,  where  the 
supreme  court  disbarred  an  attor- 
ney for  misoonduot  in  eritloiiing  the 
court,  a  proceeding  to  punish  him  for 
contempt  for  the  same  language  will 
be  dismissed,  since  to  punish  him 
for  contempt  will  amount  to  the  im- 
position of  double  punishment). 

60.  U.  S.— in  re  Thatcher,  190 
Fed.  969  {aff  212  Fed.  801,  129  CCA 
266]. 

Ark. — ^Wernlmont  v.  State.  101  Ark. 
210.  142  8W  194.  AnnCa8l913D  1166. 

Conn. — In  re  Durant,  80  Conn.  140, 
67  A  497,  10  AnnCas  639. 

D.  C. — Matter  of  Adrlaana.  17  App. 
39. 

Fla. — State  v.  HcRae,  49  Fla.  389, 
88  S  606.  6  AnnCas  680. 

Iowa. — Hyatt  v.  Hamilton  County, 
90  NW  508. 

N.  T. — Matter  of  Bauder,  123  App. 
Div.  346.  112  NTS  761. 

Or. — Ex  p.  Tanner,  49  Or.  31,  88 
P  301. 

Utah.~In  re  Platz,  42  UUh  439, 
442,  132  P  390  (where  It  was  said: 
"In  such  cases  courts  have  no  right, 
oat  of  mere  sympathy,  to  shut  their 
eyes  to  gross  moral  delinquencies 
and  merely  suspend  the  offender  for 
a  short  time,  after  which  he  may 
again  practice  his  natural  propensi- 
ties upon  an  Innocent  and  confiding 

{public.  Under  such  circumstances.  It 
•  the  duty  of  the  courts  to  at  once 
remove  the  offender  from  the  roll  of 


honor  and  to  protect  the  public  as 
far  as  possible  from  being  exposed 
to  his  natural  propenalties.  To  do 
otherwise  would  be  to  condone  the 
wrong  and  lower  the  standard  of  pro- 
fessional Intefrrlty,  honesty,  and  fi- 
delity, which  have  neither  the 
right  nor  the  disposition  to  do"). 

Vt.— In  re  Jones,  70  Vt.  71,  39  A 
1087. 

[a]  Twofold  obJeat^"In  exercis- 
ing summary  Jurisdiction  over  attor- 
neys, as  distinct  from  other  persona, 
courts  have  In  view  two  leading  ob- 
jects: one,  to  compel  the  attorney 
to  deal  fairly  and  honestly  with  his 
client  (Strong  v.  Mundy,  62  N.  J.  Sq. 
833,  31  A  611);  the  other,  to  remove 
from  the  profession  a  person  whose 
misconduct  has  proved  him  unfit  to 
be  entrusted  with  the  duties  and  re- 
sponsibilities belonging  to  the  office 
of  an  attorney.  Ex  p.  Brounsall, 
Cowp.  829,  98  Reprint  1386;  Stephens 
V.  HUI,  10  H.  A  W.  28.  In  the  at- 
tainment of  these  objects  the  idea  of 
punishment     has     no  appropriate 

flace."    In  re  Lentx,  65  N.  J,  ZS.  134, 
38,  46  A  761,  60  LRA  416. 
61.    U.  S.— In  re  Garland,  4  Wall. 
383,  18  L.  ed.  866. 

Conn. — In  re  Durant,  80  Conn.  140, 
67  A  497,  10  AnnCas  639. 

Kan. — In  re  Burnetts,  73  Kan.  809, 
86  P  576. 

Oh.— In  re  Thatcher,  80  Oh.  St.  492. 
69  NB  39. 

Wis. — ^Vernon  County  Bar  Assoc.  v. 
McKlbbin,  153  Wis,  350,  141  NW  283 
(holding,  however,  that  while  the  ac- 
tion of  the  court  In  admitting  a  per- 
son to  practice  law  or  In  striking  his 
name  from  the  roll  for  any  reason 
is  of  a  Judicial  nature,  the  constitu- 
tional authority  of  the  court  Is  not 
limited  as  in  proceedings  between 
parties,  and  the  mere  lapse  of  a 
term  will  not  disable  the  court  from 
striking  from  the  roll  the  name  of 
an  attorney  erroneously  given  a  li- 
cense to  practice). 

6a.  State  V.  Peck,  88  Conn.  447,  91 
A  274,  LRA1916A  663;  In  re  Durant. 
80  Conn.  140.  67  A  497,  10  AnnCas 
639;  Matter  of  Adrlaans.  17  App.  <D. 
C.)  39:  Hatter  of  Harrington,  146 
App.  Div.  219.  130  NTS  920;  In  re 
Thatcher,  60  Oh.  St.  492,  89  NE  39. 

63.  U.  S. — Ex  p.  Secombe,  19  How. 
9,  15  L.  ed.  665. 

Conn. — In  re  Durant,  80  Conn.  140, 
67  A  497,  10  AnnCas  539. 

III.— Peo.  V.  Amos,  246  111.  299,  OS 
NE  857.  138  AmSR  239. 

S.  D.— In  re  figan,  24  8.  D.  301,  123 
NW  478. 

W,  Va. — State  v.  Stiles.  48  W.  Va. 
426,  37  SE  620.  See  also  State  v. 
Shumate,  48  W.  Va.  359,  37  SE  618. 

66.  U.  S. — In  re  Secombe,  19  How. 
9,  15  L.  ed.  666  :  In  re  Ulmer,  208  Fed. 
461;  In  re  Thatcher,  190  Fed.  969  faff 
212  Fed.  801,  129  CCA  266];  In  r« 
Boone,  88  Fed,  944;  Bradley  v.  Toch- 
man,  3  P.  Cas.  No.  1,788,  1  Hayw.  & 
H.  283. 

Ark.— Wemimont  T.  State,  101  Ark. 
210,  142  SW  194.  AnnCasl913D  1168. 

Conn. — State  v.  Peck,  R8  Conn.  447, 
91  A  274,  LRA1916A  663:  In  re  Du- 
rant. 80  Conn.  140,  87  A  497,  10  Ann 
Cas  639. 

D.  C. — In  re  Adrlaans,  28  App.  515. 

Ky. — Com.  v.  Roe.  129  Ky.  660,  112 
SW  688,  19  LRANS  413. 

Oh.— In  re  Thatcher,  80  Oh.  St.  492. 
89  NB  39. 

Pa. — In  re  Grafflus,  241  Pa.  222,  88 
A  439. 
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weighty  reasons,*'  and  upon  clear  leg;al  proof." 

[I  38]  b.  Particnlar  Oonrts.  Under  the  common 
laWy  courts  that  have  jurisdiction  to  admit  attorneys 
have  jurisdiction  also  to  disbar  them;'*  and  con- 
versely a  court  that  has  no  jurisdiction  to  admit  at- 
torneys to  practice  has  no  jurisdiction  to  disbar 
them,"*  the  jurisdiction  to  admit  and  disbar  being 
deemed  correlative.*'  But  from  this  it  does  not  fol- 
low that  none  other  may  be  autborized  to  do  so. 
Formerly  each  court  might  punish  or  disbar  for 
itself,  but  its  judgment  was  not  effective  in 
any  other  court.*^  This  was  remedied  in  Eng^ 
land  by  statute/***  and  by  the  statutes  of  some 


states  declaring  suoh  judgments  effective  "in  the 
courts  of  all  other  counties."  As  there  is  no  nec- 
essary connection  between  the  power  to  admit  to 
practice  and  the  power  to  disbar  for  subsequent  mis- 
conduct, the  l^islatnre  may  confer  on  any  eonrt  tbe 
power  to  suspend  or  disbar.'^  A  statute  eonferring 
power  of  disbarment  upon  any  court  of  record  does 
not  include  courts  of  limited  jurisdiction  only," 
such  as  a  erimiual  court.'*  An  i^pellate  court  pos- 
sesses -the  power  by  an  original  proceeding  to  sus- 
pend or  disbar  an  attorney  for  uufnofessional  con* 
duot  in  a  lower  court.'"  The  power  of  the  supreme 
court  to  disbar  attonKys  for  miseonduet  has  been 


S.  D. — In  re  Sgan,  S4  S.  D.  301.  123 
NW  478.  _ 

W.  Va. — State  v.  SUIes,  48  W.  Va. 
425,  37  SE  620. 

"undoubtedly,  the  power  la  one 
that  ought  always  to  be  exercised 
with  great  caution;  and  ought 
never  to  be  exercised  except  In  clear 
cases  of  misconduct,  which  alTect  the 
standing  and  character  of  the  party 
aa  an  attorney.  But  when  such  a 
case  is  shown  to  exist,  the  courts 
ought  not  to  hesitate,  from  sympathy 
for  the  individual,  to  protect  them- 
selves from  scandal  and  cpn tempt, 
and  the  public  from  prejudice,  by  re- 
moving grossly  improper  persons 
from  participation  in  the  administra- 
tion of  the  laws.  The  power  to  do 
this  Is  a  rightful  one;  and,  when  ex- 
ercised In  proper  cases.  Is  no  viola- 
tion of  any  constitutional  pro- 
vision." Matter  of  Adrlaans,  17  App. 
(D.  C.)  S9,  50.  _ 

65.  Bradley  v.  Flaher,  IS  Wall.  (U. 
S.)  336,  20  L..  ed.  646;  Matter  of  Stem, 
137  App.  Dlv.  909,  121  NTS  948;  In 
re  Attorney.  Zi  U.  C.  Q.  B,  246;  Re 
Campbell.  32  U.  C.  Q.  B.  444. 

66.  See  infra  i  77. 
See  supra  S  37. 

lu  re  Wilson,  79  Kan.  4B0,  100 


67. 
6& 
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70. 


In  m  Wilson.  79  Kan.  100 


In  re  Bradley.  7  Wall.  (U.  S.) 
364,  19  L.  ed.  214;  In  re  TlUlnghast, 
4  Pet.  (U.  S.)  108,  7  1*.  ed.  798;  State 
V.  Kirk,  12  Fla.  278,  SB  AmD  814; 
State  V.  Hosher.  126  Iowa  82.  103  NW 
lOB,  B  AnnCas  984. 

TOW.    22  &  24  Vict.  (1860)  0  127 

71.  See  statutory  provisions;  and 
State  V.  Moaher.  128  Iowa  82,  103  NW 
105,  6  AnnCaa  9S4. 

ta.  in.— Winkelman  v.  People.  BO 

Ind. — Mattler  v.  Schaffner,  B3  Ino. 
S46. 

Iowa,— Stole  V.  Uosher.  128  Iowa 
82,  lOS  NW  106,  B  AnnCas  084  and 
note. 

Mo. — State  V.  Laughlin.  78  Mo.  443. 
.  Oh. — In  re  Pellenbauah.  17  Oh.  Clr. 
Ct.  106.  9  Oh.  Clr.  Dec  S2B. 

Utah. — Morrison  v.  Snow,  26  Utah 

247.  72  P  924. 

[a]  In  lUlnois,  under  the  statute 
giving  the  supreme  court  exclusive 
power  to  strike  from  the  roll  the 
name  of  an  attorney  for  malpractice, 
the  circuit  court  can  suspend  him 
from  practice  only  until  the  next 
term  of  the  supreme  court,  and  the 
order  of  suspension  by  the  circuit 
court  must  be  rescinded  If  the  su- 
preme court  then  makes  no  move- 
ment to  disbar  him.  Peo.  v.  Good- 
rich, 79  111.  148;  Peo.  v.  Palmer,  61 
111.  2B6;  Wlnkelman  v.  Peo.,  60  111. 

fbl  In  T"^*r"%  under  Bums 
Annot.  St,  (1908)  9  iOll.  authorising 
disbarment  proceedings  in  any  court 
In  which  the  attorney  practices,  the 
circuit  court  of  a  county  In  which  an 
attorney  has  tried  cases  has  Juris- 
diction of  disbarment  proceedings 
against  him,  although  he  ao«a  not  re- 
side In  that  county.  In  re  Darrow, 
ITS  Ind.  44,  92  NB  309. 

[c]     m  ^ooJalaBa   (1)   the  ex- 


clusive original  Jurisdiction  In  all 
matters  touching  professional  mis- 
conduct of  members  of  the  bar,  con- 
ferred on  the  supreme  court  by 
Const,  art  85,  does  not  extend  to  non- 
professional misconduct  which  was 
cognisable  originally  in  the  district 
court,  under  Act  No.  129  of  1896. 
State  V.  Fourchy.  106  I^a.  743.  31  S 
325.    <2>  Prior  to  this  constitutional 

JrovlBion  the  civil  district  court  had 
uriedlctlon  of  a  proceeding  under 
Act  No.  129  of  1896  to  disbar  an  at- 
torney for  alleged  professional  mis- 
conduct. State  V.  Rlghtor,  49  La. 
Ann.  1016,  22  8  196. 

[d]  m  Herada  S  14  of  the  act  re- 
lating to  attorneys  provides  that  an 
attorney  may  be  removed  or  suspend- 
ed by  the  supreme  court,  and  by  no 
other  court.  State  v.  Crosby,  24  Nev. 
IIB.  BO  P  127,  77  AmSR  786. 

[e]  Ik  M«w  jasMT  (1)  the  court 
of  chancery  may  suspend  or  disbar 
Its  solicitors,  although  appointed  by 
the  governor.  In  re  Haisch,  88  N.  J. 
Eq.  82,  108,  90  A  12  (where  the  court 
said:  "In  our  anomalous  system  of 
admissions  here  In  New  Jersey  .  .  . 
attorneys  at  law  and  solicitors  In 
chancery  from  the  start  have  been 
appointed  by  the  Governor.  .  .  .  And 
yet  the  supreme  court  exercises  the 
power  of  disciplining  its  officers, 
these  attorneys  at  law,  by  expulsion 
and  suspension.  In  New  Jersey, 
therefore,  the  power  to  expel  and 
suspend  Is  not  connected  with  the 
power  to  appoint").  (2)  The  inher- 
ent power  of  the  court  of  ctiancery 
to  strike  a  solicitor  In  chancery  from 
the  roll  could  not  have  been  lost  by 
mere  disuse  during  a  period,  however 
long,  during  which  there  was  prac- 
tically no  occasion  for  its  exercise. 
In  re  Ralsch,  supra.  (3)  The  court 
of  chancery  cannot  1>e  deprived  of 
the  power  to  discipline  its  own  solloi- 
tors  except  by  plain  provisions  of  the 
constitution  or  of  oonstltutlonal 
legislation.   In  re  Ralsch,  supra. 

It}  m  mw  Toifc  it  is  the  duty  of 
the  appellate  division,  under  L. 
(1912)  o  268.  amending  Judicial  Ijaw 
t  88.  to  condemn  the  conduct  of  an 
attorney  which  tends  to  Impair  or 
defeat  the  administration  of  Justice 
or  degrade  and  impair  the  usefulness 
of  the  profession,  and  to  protect  the 
state  and  the  public  from  lawyers 
who  abuse  the  authority  given  them 
for  private  gain  by  imposing  on  their 
clients  or  the  court.  Hatter  of  Flan- 
nery,  150  App.  Dlv.  369,  185  NTS  612 
(aff  212  N.  T.  610  mem,  106  NE  630]. 

[g1  In  Ohio  Jurisdiction  Is  con- 
ferred upon  the  circuit  and  common 
pleas  courts  by  Rev,  St.  t  668.  In  re 
Dellenbaugh,  17  Oh.  Clr.  Ct.  106,  9 
Oh.  Clr.  Dec.  325. 

[h]  m  XaiUtolm  the  court  of 
king's  t>encb  is  vested  with  power  to 
disbar.    Re  P.  E.  H..  22  Uan.  746. 

[I]  la  Ontario  the  power  to  disci- 
pline members  of  the  profession  Is 
vested  In  the  law  society.  Re  P.  E. 
H.,  22  Man.  746. 

tJ]  Polio*  juattcM.— If  a  statute 
^ves  Jurisdiction  of  disbarment  pro- 
ceedings to  certain  courts,  police  Jus- 
tices cannot  be  given  the  Jurisdiction 
by  city  ordlnanoe.  8tat«  v.  Peabody, 
it  Mo.  A.  878. 


[k]  Bgnitr  ooarts.-~As  a  proceed- 
ing to  disbar  an  attorney  is  not  a 
criminal  case,  and  so  not  within  tbe 
exclusive  Jurisdiction  of  the  crimbiBl 
branch,  the  chancery  branch  has  Jo- 
rlsdlction  thereof.  Com.  v.  Richie, 
114  Ky.  366,  70  SW  1054,  24  KyL  IIIS. 

[1]  The  pwnudarr  aauout  te- 
TOlv«d  does  not  affect  the  power  to 
disbar  attorneys  given  to  the  district 
courts  by  La.  Acts  (1896)  No.  129. 
State  V.  Rlghtor,  49  La.  Ann.  lOU,  12 
S  196. 

78.  Oarrtgus  v.  State,  93  Ind.  239; 
Mattler  V.  Schaffner,  53  Ind.  246. 

[a]  A  Iward  of  ooiwtj  oommls- 
■ionani  has  no  Jurisdiction  over  tbe 
general  subject  of  the  suspension  or 
removal  of  attorneys  from  practice. 
(Sarrlgus  v.  State,  98  Ind.  889. 

[b]  A  Jasttoe'B  ooarfe  Is  not  a 
court  which,  under  <^1.  Coda  CIt. 
Proc.  S  287,  has  power  to  remove  or 
suspend  an  attorney.  Balrd  v.  RiTer> 
side  Tp.  Justice's  CL,  11  CaL  A.  439, 
lOB  P  269. 

74.  State  T.  Hosher,  128  Iowa  32, 
103  NW  lOB,  6  AnnCas  984;  State  v. 
Clarke,  46  Iowa  166;  State  v.  Laugh- 
lin,  78  Ho.  44S. 

[a]  Season  for  ml*. — Such  a 
court  is  an  inferior  court  and  pos- 
sesses no  Jurisdiction  except  what  Is 
specifically  granted  to  it  by  the  stat- 
ute creating  It.  Hattler  Shaffner, 
68  Ind.  24B  (holding  that  the  pro- 
vision of  Code  S  777  {2  Gavin  ft 
H.  329],  that  "any  court  of  record 
may  suspend  an  attorney  from  prac- 
tising therein"  for  causes  therein 
stated,  means  that  any  court  of  rec- 
ord having  Jurisdiction  may.  for 
cause,  suspend  an  attorney  from 
practicing  therein). 

76.  Cal. — In  re  Tyler,  78  Cal.  367, 
20  P  674,  12  AmSR  65;  In  re  Ko- 
walsky,  4  Cal.  Unrep.  Caa.  377.  85  P 
77. 

Colo. — Peo.  V,  Green,  7  Colo.  287.  3 
P  66.  40  AmR  861. 

Ida.— In  re  Badger.  4  Ida.  SC.  86  P 

Me.— Sanborn  Kimball,  84  Me. 
140. 

Miss. — Ex  p.  Brown,  2  Miss.  308. 

Uo. — State  V.  Raynolda,  268  Mo. 
369,  168  SW  671;  In  re  Marshall,  (A.) 
160  SW  531. 

Mont.~In  re  Wellcome,  88  MonL 
140,  68  P  45;  State  V.  BauTO,  14  Mont. 
12,  36  P  108. 

Nev. — In  re  Maestretti,  80  Nev.  191, 
93  P  1005:  In  re  Breen,  30  Nev.  K4, 
93  P  997,  17  LRANS  572. 

N.  D.— In  re  Simpson,  9  N.  D.  879. 
88  NW  54L 

Okl. — State  Bar  Comma.-  v.  Sulli- 
van. 35  Okl.  746,  131  P  708;  In  re 
Hosher,  24  Okl.  61,  102  P  705,  11 
LRANS  630,  20  AnnCas  209;  Dean  r. 
Stone.  2  Okl.  18,  36  P  678. 

S.  C. — In  re  Duncan.  68  8.  C  Ml. 
42  BE  438. 

Tenn. — Brooks  v.  Plemlna,  6  Baxt. 
381 

Wash. — In  re  Robinson,  48  Wa^ 
153,  92  P  929.  IS  LRANS  626.  15  Ann 
Cas  415.  Compare  In  re  Waugh,  88 
Wash.  60.  72  P  710. 

Wis.— In  re  O  »  78  Wla  668.  48 

NW  281.' 

Eng. — ^In  re  Whitehead.  28  Ol  IX 
•14. 
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held  to  be  inherent  and  independent  of  statute^" 
The  exercise  of  such  jurisdiction  by  appellate  courts 
is,  however,  disapproved  in  some  cases.^^  A  court 
has  jurisdiction  to  disbar  an  attorney  for  miscon- 
duct committed  outside  of  the  state  or  in  the  court 
of  another  county  J"  So  also  a  state  court  may  dis- 
eipline  counsel  for  unprofessional  acts  committed 
ia  the  federal  courts or  before  the  United  States 
land  office,^^  and  the  secretary  of  the  interior  also 
has  power  to  exclude  attorneys  from  further  prac- 
tice .before  his  departments^  But,  where  the  stat- 
ute vests  the  power  to  disbar  or  suspend  in  certain, 
courts,  a  court  not  specified  therein  has  no  jurisdic- 
tion to  act  in  such  matters.^'; 

[(  39]   c  Judge  at  Chambers.  A  judge  in  cham- 
bers has  no  power  to  suspend  or  disbar  an  attorney.** 
40]   3.  Groonds  for  Suspension  oi  Disbarment 


— a.  In  OeneiaL  In  order  that  acts  or  conduct  should 
be  ground  for  striking  the  name  of  an  attorney 
from  the  rolls  it  is  not  essential  that  they  be  such 
as  would  subject  him  to  indictment  or  to  any  civil 
liability.*'  Conversely,  the  fact  that  misconduct 
charged  against  an  attorney  may  also  render  him 
liable  to  punishment  under  the  criminal  laws  does 
not  necessarily  deprive  the  court,  of  power  to  hear 
disbarment  proceedings  against  him.**  Any  conduct 
on  the  part  of  an  attorney  evidencing  his  unfitness 
for  the  confidence  and  trust  which  attend  the  rela- 
tion of  attorney  and  client  and  the  practice  of  law 
before  the  courts,  or  showing  such  a  lack  of  personal 
honesty  or  of  good  moral  character  as  to  render  him 
unworthy  of  public  confidence,  constitutes  a  ground 
for  his  disbarment."' 
Any  condact  which  would  prednde  the  admiBSioiL 


(a]  BrtattoM  of  ftpp^Oato  itna 
trUl  oowta  wltb  r«f*r*iio»  to  poww 
to  fllslwr. — (1)  "The  power  [to  dis- 
bar] exists  Inherently  as  well  as  by 
statute  In  each  of  the  courts  of  the 
State.  E:ach  having  original  Jurisdic- 
tion, they  stand  to  each  other  as 
oonrts  of  concurrent  Jurisdiction,  and 
the  motion  may  as  properly  be  made 
tn  a  court  of  last  resort  as  In  one  of 
general  Inferior  Jurisdiction.  The 
failure  of  one  relation  Is  no  bar  to 
another  to  Institute  and  present  a 
slmUar  motion  for  the  same  or  simi- 
lar causes  In  the  same  or  another 
court  It  te  a  matter  concerning  the 
entira  general  public,  and  each  cltl- 
sen  may.  If  he  de^res,  have  it  In- 
QUired  of.  The  failure  of  the  rela- 
tioQ  DO  more  aggrieves  him  than  any 
other  citizen,  and  the  general  rule  is, 
that  the  party  aggrieved  only  has  the 
right  of  appeal."  The  court  there- 
fore held  that  no  appeal  would  lie 
from  an  order  overruling  a  motion 
to  strike  from  the  rolls.  Brooks  v. 
Fleming,  «  Baxt.  (Tenn.)  331,  337. 
(3)  "An  hundred  instances  might  be 
cited,  where  attorneys,  once  qualified, 
might  become  disqualified,  when  the 
privilege  should  t>e  taken  from  them. 
Who  must  perform  this  duty?  The 
power  which  has  conferred  the  ap- 
pointment; that  Is,  every  court  where 
the  attorney  Is  permitted  to  practise, 
for  they  eQUally  extend  the  privilege. 
The  principle  ,  is  almost  universal  in 
all  governments,  that  the  power 
which  confers  an  oflflce  has  also  the 
right  to  remove  the  ofRcer,  for  good 
cause.  .  .  .  This  court,  the  circuit 
coort,  or  the  county  court,  on  a  mo- 
tion to  atrike  an  attorney  from  the 
rolbk  has  the  same,  right,  growing 
oat  of  ' a  similar  necessity,  to  exam- 
ine evidence  of  the  facts,  that  the 
mate  of  the  state  has  when  trying 
an  teipeachment."  Smith  v.  State,  l 
Terg.  (Tenn.)  228,  230.  See  also 
Pleldfl  V.  State.  1  Mart.  *  T.  (Tenn.) 
1<8. 

76.  In  re  Breen,  30  Nev.  164,  93  P 
W7.  17  LRANS  572;  State  Bar 
Commn.  V.  Sullivan,  36  Okl.  74B,  131 
P  703;  In  re  Robinson,  48  Wash.  163. 
92  P  920,  16  LRAN8  S2S,  16  AnaCaa 
416. 

77.  State  v.  Klrke,  IS  Fla.  278.  95 
AmD  314;  In  re  Freerks,  11  N.  T>. 
120,  90  KW  265. 

[a]  Xn  Oalifonla,  since  the  su- 
perior court  has  concurrent  Jurisdic- 
tion with  the  supreme  court  to  dis- 
bar attorneys,  an  original  application 
for  disbarment  will  not  be  enter- 
tained by  the  supreme  court  unless 
the  proceeding  Is  instituted  or  sup- 
ported by  a  ibar  association,  or  the 
misconduct  Is  alleged  to  have  direct 
connection  with  matters  pending  In 
the  Mprem0  court.  In  re  Ashley,  146 
Cal.  600,  80  P  1030  ;  In  re  Delmas, 
7  Cal.  Unrep.  Cas.  146,  72  P  402. 

[b]  In  Oolorsdo  the  appellate 
court  will  not  take  Jurisdiction  where 
the  alleged  misconduct  consisted  In 
alleging,  in  a  pleading  or  brief,  un- 


necessary or  scandalous  matter  rela- 
tive to  another  attorney  who  was 
conducting  proceedings  against  him. 
there  being  an  adequate  remedy  In 
the  lower  court  by  contempt  proceed- 
ings. Peo.  V.  Berry,  17  Colo.  MS,  29 
P  904  ictlst  Peo.  V.  Green.  »  Q»lo. 
506.  13  P  514]. 

78.  Matter  of  Lamb,  106  App.  Dlv. 
462,  94  NYS  331. 

7S.  In  re  Grafflus,  241  Pa.  223,  88 
A  429. 

80.  Matter  of  Lamb,  105  App.  Blv. 
462,  94  NTS  831;  In  re  Simpson,  9 
N.  D.  379,  83  NW  541;  State  v. 
Grover,  47  Wash.  89,  91  P  664;  In  re 
O  ^  78  Wis.  608,  48  NW  821. 

81.  Peo.  V.  Patterson,  66  Colo.  286, 
188  P  SO. 

82.  Phillips  T.  Balllnger,  87  App. 
(D.  C.)  46. 

88.  State  v.  LaughUn,  73  Mo.  443 
[rev  10  Mo.  A.  1]. 

84.  State  T.  Nathani^  49  a  a  189, 
27  SE  52. 

85.  U.  S.— Ex  p.  Cole.  6  P.  Cas.  No. 
2.973,  1  McCrary  405;  U.  S.  v.  Parks. 
93  Fed.  414:  U.  S.  v.  Porter,  27  F.  Cas. 
No.  16.072.  2  Cranch  C  C.  60. 

Ky. — Underwood  V,  Com.,  106  SW 
161,  32  KyL  32. 

Mich.~In  re  Radford.  168  Mich. 
474,  134  NW  472. 

N.  J.— In  re  Young.  75  N.  J.  L.  83. 
G7  A  717. 

N.  T.— Matter  of  Hardenbrook,  135 
App.  Dlv.  634,  121  NTS  250  [att  199 
N.  Y.  539  mem,  92  NE  1086  mem}. 

Oh.— In  re  Thatcher,  80  Oh.  St.  492. 
89  NB  39;  Matter  of  Burke,  17  Oh. 
Clr.  Ct.  316,  9  Oh.  Clr.  Pec  860. 

Pa.— In  re  Austin.  6  Ztawle  191,  28 
AmD  857. 

W.  Va. — State  T.  McClaurberty,  S3 
W.  Va.  250,  10  SB  407. 

Eng. — Matter  of  Blake,  8  R  &  E. 
34,  107  ECL  84.  121  Reprint  867. 

[a]  -Xhim  mnst  h»  tho  ooxnot 
nUe,  as  any  one  may  learn  from  a 
consideration  of  the  ground  upon 
which  a  proceeding  to  disbar  pro- 
ceeds. The  matter  alleged  against  an 
attorney  In  disbarment  proceedings 
may  or  may  not  be  a  crime  under  the 
law.  It  may  be  an  act  of  unfaithful- 
ness to  his  client,  or  misconduct  in 
court,  which  is  not  punishable  by 
any  statute,  state  or  federal;  or  It 
may  be  ...  an  act  which  is  forbid- 
den by  a  law  of  the  state.  The  cir- 
cumstance that  It  is  or  Is  not  for- 
bidden by  any  statute  of  the  state 
is  of  no  controlling  Importance.  An 
attorney  at  law  must  be  of  good 
moral  character.  In  this  court  he 
must  make  oath  to  demean  himself 
uprightly  and  according  to  law.  In 
any  proceeding  to  disbar,  the  ques- 
tion l8  as  to  Ills  conduct  as  an  at- 
torney, and.  If  he  be  found  delin- 
quent In  that  respect.  If  his  conduct 
snows  moral  turpitude,  then  he  may 
be  disbarred,  whether  the  offense  be 
one  which  Is  forbidden  by  the  crim- 
inal law  or  not."  XJ.  S.  v.  Parks,  93 
Fed.  414,  416. 

86.  In  re  Danford,  167  Cal.  426, 


108  P  822;  In  re  Jones,  70  Vt.  71.  89 

A  1087. 

87.  U.  S.— n.  S.  r.  Parka,  98  Fad. 
414:  Bx  p.  Cole,  9  F.  Cai.  No.  2,978,  1 

McCrary  405. 

Ark.— Wemimont  t.  Btata,  101 
Ark.  210.  142  SW  194,  AnnCaal918D 

1156. 

Cal. — In  re  Haymond,  121  Cal.  886, 
53  P  899 

Colo.— Peo.  v.  Webster,  31  Colo.  48. 
71  P  1116;  Peo.  V.  Slndllnger,  28  Colo, 
868,  64  P  191;  Peo.  v.  Webater,  28 
Colo.  223,  64  P  207. 

Conn. — In' re  Durant,  80  Conn.  140, 
67  A  497,  10  AnnCas  689. 

111. — Peo.  T.  Smith.  200  111.  442.  66 
NE  27,  93  AmSR  206;  Pao.  V.  Hahn, 
197  111.  187,  64  NE  342;  Peo.  v.  Pick- 
ler.  186  111.  64.  57  NR  K'jS. 

Iowa. — State  v,  M usher,  128  Iowa 
82,  103  NW  105.  5  AmiCiid  984;  Hyatt 
V.  IliiriHlton  County,  90  NW  508. 

Kan.— .\l:itter  of  Smith.  78  Kan. 
743,  S5  P  584;  In  re  Elliott,  78  Kan. 
151,  84  P  750. 

Ky.— Com.  v.  Richie,  114  Ky.  366, 
70  SW  1064,  24  KyL  1218;  In  re  Wool- 
ley,  11  Bush  96. 

La.— State  V,  Fourohy.  106  La.  748, 
31  S  325. 

Mass. — Boston  Bar  Assoc.  T, 
Greenhood,  168  Mass.  169,  46  NE  668. 

Minn. — State  Bd.  of  Examiners  v. 
Byrnes,  93  Minn.  131,  100  NW 
645. 

Mo.— State  V.  Harber,  129  Mo.  271. 
31  SW  889. 

Mont.— In  re  Weed,  26  Mont.  241, 
67  P  308. 

N.  J— In  re  Young,  76  N.  J.  L.  tt. 
67  A  717. 

N.  D.— In  re  Freerks.  11  N.  D.  120, 
90  NW  265;  In  re  Simpson.  9  N.  D. 
S79,  83  NW  641. 

Or. — Ex  p.  Eastham,  46  Or.  475.  80 
F  1067;  Ex  p.  Finn,  82  Or.  S19,  68  P 
766,  67  AmSR  660. 

Pa. — ^Malres'   Disbarment.   189  Pa. 

99  41  A  988 

'a.  C. — In  fe  Duncan,  64  8.  C  461, 
42  SE  433. 
S.  D.— In  r«  Elliott.  18  S.  D.  264, 

100  NW  431. 

Tenn. — In  re  Henderson.  88  Tenn. 
681,  13  SW  413. 

Vt— In  re  Enrlght.  69  Vt.  817,  87 
A  1046. 

Wash.— State  t.  Martin,  45  Waah. 
76.  87  P  1054. 

W.  Va.— State  v.  Hays,  84  W.  Va. 
46.  61  SE  355;  State  v.  McCIaugherty, 
33  W.  Va.  250,  10  SE  407. 

ta]  "It  Is  not  eBoogli  for  an  at- 
torney that  be  be  honest. — He  must 
be  that,  and  more.  He  must  be  be- 
lieved to  be  honesL  It  is  absolutely 
essential  to  the  usefulness  of  an  at- 
torney that  he  be  entitled  to  the  con- 
fidence of  the  community  wherein  he 
practises.  If  he  so  conducts  in  hla 
profession  that  he  does  not  deserve 
that  conAdence.  he  Is  no  longer  an 
aid  to  the  court  nor  a  safe  guide  to 
his  clients."  Fairfield  County  Bar  v. 
Taylor,  60  Conn.  11,  17,  22  A  441,  IS 
LRA  767. 
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of  an  applicant  to  the  bar  will  justify  his  disbar- 
ment after  he  is  admitted  j*^^  among  other  things,  a 
want  of  good  moral  character,*"  insanity,"*'  or  ig- 
norance of  the  law."^  But  misconduct  previous  to 
the  admission  of  an  attorney  to  practice,  while  it 
may  be  ground  for  refusing  him  a  license,  is  none 
whatever  for  disbarment,"  although  the  evidence  of 
such  misconduct  is  material  and  relevant  and  may, 
under  certain  circumstances,  and  in  connection  with 
acts  shown  to  have  been  done  after  admission,  be 
sufficient  to  require  disbarment."' 

How  far  legulatore  may  limit  snch  power.  Al- 
though it  is  well  settled  that  the  legislature  may  pro- 
vide that  certain  acts  or  conduct  shall  require  a  dis- 
barment,** the  accepted  doctrine  is  that  statutes 
and  rules  merely  regulate  the  power  to  disbar  in- 
stead of  creating  it,"  and  that  such  statutes  dp  not 
restrict  the  general  powers  of  the  court  over  attor- 
neys, who  are  its  officers,  and  that  they  may  be  re- 
moved for  other  than  statutory  grounds."*  In  a  few 
jurisdictions,  however,  the  view  obtains  that  an 

88.     Colo. — Peo.   V.  StoOnffton,  82 

Colo.  168,  7i3  P  394. 

Conn. — State  v.  Peck.  8R  Conti.  447, 
81  A  274,  LRA1915A  6f>3  and  note; 
In  re  Durant,  80  Conn.  HO.  67  A  497, 
10  AnnCas  539. 

lii:— Peo.  V.  Smith,  m  m.  443.  <e 

^6^*is1?^?*?%Bher.  128  Iowa 
«L  101  NW  MS.  S  Ani&UB  984 
^fftBs.— CowiM   V.   CConnell.  174 
Hasa.  263,  ES  NB  lOOl,  54  NIB  ESS. 

Mont.— In  re  Weed,  2«  VfilA.  241, 
67  P  30S;  In  rf  Wellcome,  2»  Mont. 
21S,  68  P  47;  State  V.  ORAwiai,  16 
Mont.  119,  40  P  176. 

N.  H.— Delano's  Case,  58  N.  H.  5, 
42  AmR  5bt  and  note. 

Or. — State  v.  Tanner,  49  Or.  81,  88 
P  301. 

Wla.— In  re  O-  ,  7S  Wla.  «02.  42 

NW  221. 

Eng.— Re  HUl,  L.  R.  3  Q.  B.  543. 

Ont. — ^Hands  v.  Upper  Canada  Law 
Boc,  16  Ont.  625  [app  dlsm  17  Ont. 
300  (app  allowed  17  Ont  A.  41)]. 

See  supra  SS  18-23. 

80.    See  Infra  E  41. 

M.  Smith  V.  State,  1  Yer^.  (Tenn.) 
228, 

si.  Smith  V.  State,  1  Ters:.  (Tenn.) 
228. 

[a]  VBdtr  a  atatnt*  wUcb  doei 
soi  mak«  a  fcnowMc*  oi  the  law  a 
M«idait*  for  •AmiwUnn  to  the  bar. 
Iterance  of  the  law  iB  not  a  cause 
for  the  suspension  or  removal  of  a 
person  admitted  to  practice  as  an  at- 
torney.   Bryant's  Case,  24  N.  H.  149. 

90.  Bute  V.  aebhardt,  87  Mo.  A. 
642. 

M.  In  re  Plata.  42  Utah  4S».  132  F 

390. 

<  »4.  Cal.— In  re  CoUlna,  147  Cat.  S, 

81  P  220. 

Mo. — State  V.  Lauffhlln,  73  Mo.  443. 

N.  Y.— In  re  Clark,  184  N.  T.  222, 
77  NB  1:  Hatter  of  Baum,  6  SUv.  Sup. 
462.  8  NYS  771. 

N.  D.— In  re  Eaton,  4  N.  D.  614,  62 
NW  597. 

Olfl.— In  re  Saddler.  36  Okl.  510,  130 
P  906.  44  LRANS  1195. 

See  Diggs  v.  Thurston,  39  App.  (D. 
C.)  267  (statute  broad  as  rule  of  com- 
mon law). 

[a]  A  statnt*  provUlnr  'ov  ra- 
uoval  for  deceit,  malpraotloe,  or 
other  gross  misconduct,  la  not  uncon- 
stitutional. Boston  Bar  Assoc.  v. 
Casey,  213  Mass.  549.  100  XE  658. 

[b]  Matnta  KeaiUiriiiff  ooavlotloii 
of  nrlmir  In  Oklahoma  It  has  been 
held  that  Comp.  L.  (1909)  S  266  pro- 
hibiting the  disbarment  of  an  attor- 
ney  for  acts  Involving  moral  turpi- 
tude, disconnected  with  his  official 
duty,  until  after  conviction  Is  not  vio- 
lative of  the  constitution  vesting  ju- 
dicial power  In  the  various  courts  of 
the  state,  etc   In  re  Saddler,  35  Okl. 


BIO.  620,  130  P  906.  44  LRANS  1195 
and  note  (where  the  court  said: 
"The  statute  in  providing  that  no 
disbarment  shall  be  made  for  acts  In- 
volving moral  turpitude,  disconnected 
with  any  professional  misconduct, 
until  after  conviction,  definitely  Axes 
a  rule  about  which  under  the  com- 
mon law  there  was  much  conflict  In 
the  authorities;  and  It  Is  not  clear  to 
ua  that  In  so  doing  the  statute  Inter- 
feres with  any  Inherent  power  of  the 
courts  and  should  be  declared  In- 
valid"). 

85.  State  V.  Oebhardt,  27  Mo.  A. 
642. 

96.    U.  S.— Ex  p.  Wall,  107  U.  S. 

26S,  2  set  669,  27  L.  ed.  552;  Cobb  v. 
U.  S.,  172  Fed.  641.  96  CCA  477 ;  In  re 
Boone,  83  Fed.  944. 

Ark. — Beene  v.  State,  22  Ark.  149. 
Iowa. — State  v.  Mosher,  128  Iowa 
82,  103  NW  105,  5  AnnCas  984  and 
note. 

Kan. — In  re  Smith,  78  Kan.  743,  749. 
85  P  684  [clt  Cyc];  Matter  of  Bur- 
nette,  70  Kan.  229,  78  P  440. 

Ky.— Com.  v.  Roe,  12»  Ky.  666,  112 
SW  683,  19  LRANS  413  and  note. 

Me. — Sanborn  v.  Kimball,  64  Me. 
140. 

Mass. — Boston  Bar  Assoc.  v.  Oreen- 
hood.  168  Mass.  169,  46  KB  568. 
Mich.— Matter  of  Mills,  1  Mich.  392. 
Mo. — State  v.  Laughlin,  73  Mo.  443; 
State  v.  Oebhardt,  87  Mo.  A.  642; 
SUte  v.  Laughlin,  10  Mo.  A.  1;  In  re 
Bowman,  7  Mo.  A.  569.  But  see  State 
V.  Foreman.  3  Mo.  602. 

N.  H. — Delano's  Case,  68  N.  H.  6, 
42  AmR  666. 

N,  D. — In  re  Simpson,  9  N.  D.  379, 
83  NW  541.  Compare  In  re  Ebton,  4 
N.  D.  614,  62  NW  697. 

Oh. — State  v.  Chapman,  11  Oh.  430; 
In  re  Swadener,  6  ObS&CP  598,  7 
OhNP  448. 

Okl. — State  Bar  Commn.  v.  Sulli- 
van, 36  Okl.  746,  131  P  703;  In  ro  Sad- 
dler, 36  Okl.  610,  517.  130  P  906,  442 
LRANS  1196  [clt  Cyc]. 

Pa. — Serfass'  Case,  116  Pa.  466,  9 
A  674  [aff  2  Pa.  Co.  649]. 

Philippine. — Matter  of  MacDougall, 
3  Philippine  70. 

S.  C. — Ex  p.  Gadsden,  89  8.  C.  362, 
363,  367,  71  SE  952  [cit  Cyc]  (where 
the  court  said:  "The  statute  does  not 
express  any  Intention  to  take  away 
or  limit  the  common  law  power  of 
Courts  to  disbar  or  suspend  for  gross 
misconduct  not  falling  within  the 
terms  of  the  statute,  nor  does  It  pur- 
port to  affect  the  common  law  power 
of  Courts  to  Inflict  a  less  punishment 
for  misconduct  not  grave  enough  to 
warrant  the  penalty  of  suspension  or 
disbarment.  In  the  absence  of  such 
express  restriction  the  Inherent  com- 
mon law  power  of  the  Courts  In  these 
respects  remains"). 


enumeration  of  the  grounds  of  disbarment  by  atat- 
ute  deprives  the  court  of  the  power  to  cUsbar  foi 
causes  other  than  those  so  specified.*^ 

Intent.  The  rule  laid  down  in  some  cases  is  that 
the  wrongdoing  must  have  been  intentional  in  order 
to  constitute  cause  for  the  disbarment  of  an  attor- 
ney; that  not  only  must  the  act  itself  be  prov^  to 
have  been  committed,  but  the  bad  or  fraudulent  SKh 
tive  for  the  commission  thereof  must  also  be  estab- 
lished, either  from  the  act  itself  or  from  proof  of 
other  oireumstances,  and  that  unless  this  is  done 
disbarment  is  not  authorized,*^  But  this  is  not  tnu 
in  all  jurisdictions."* 

[4  41]  b.  Want  or  Lom  of  Uoral  Ohanct«r.  As 
good  character  is  an  essential  qualification  for  the 
admission  of  an  attorney  to  practice,  be  may  be  re- 
moved  whenever  he  ceases  to  possess  snch  a  ehar- 
acter.  To  warrant  the  removal,  however,  the  attoi^ 
ney's  character  must  be  bad  in  such  respeets  as  to 
show  that  he  is  unsafe  and  nnflt  to  be  trusted  with 
the  powers  of  an  attorney.^ 

S.  D.— In  re  Egan.  22  B.  D.  tSS,  lit. 


117  NW  874  felt  CycJ:  In  re  milott.  11 
S.  D.  264,  272,  100  ITW  421  {clt  Cye]. 
Utah.— In  re  Plat*  42  Utah  429,  lil 

P  390. 

W.  Va. — State  v.  McCUugherty,  IS 
W.  Va.  250,  10  SB  407. 

Wis.— In  re  O  .  71  Wla.  Ml,  41 

NW  221. 

•7.  In  re  Collins.  147  Cal.  I,  IS.  11 
P  220  (where  the  court  said:  ''What- 
ever the  rule  may  be,  In  ttaa  abMaea 
of  statutory  regulations,  as  to  the 
power  of  courts  to  deprive  atttffnen 
of  thetr  license  for  causes  which.  In 
the  Judgment  of  the  court,  may  war- 
rant that  action,  we  are  satlsfled  that 
when  the  legislature  has  speclfled  the 
acts  for  which  an  attorney  may  be 
disbarred  or  suspended  the  court  is 
not  authorised  to  act  for  other  causes, 
or  warranted  In  Invoking  an  asserted 
Implied  power  to  amove  for  cause* 
not  speclfled  In  the  statute;  that  the 
legislature  has  the  power  to  regu- 
late the  causes  for  which  a  disbar- 
ment or  su8i>ension  of  an  attorney 
may  be  had,  and  that  the  courts  are 
bound  by  this  regulation  and  the  lim- 
itation It  imposes"):  Bx  p.  Trippa,  66 
Ind.  631;  ReUly  v.  Cavanaugh,  31  tnd. 
214;  Redman  v.  SUte,  28  Ind.  206; 
Bx  p.  Smith,  28  Ind.  47 ;  Kane  t.  Hay- 
wood, 66  N.  C.  1:  &x  p.  Schencfc.  IS 
N.  C.  363;  Re  J.  B.,  6  Man.  19. 

M.    Zachary  v.  State,  SI  FU.  94, 
43  S  926;  SUte  v.  Flnley,  20  Fla.  226. 
11  S  674.  18  LRA  401  and  note;  bp. 
Oadsden,  89  8.  C.  862.  71  SB  Ut; 
re  Duncan,  64  S.  C.  461,  42  8B  422. 

[a]  Xm  mdiaaat  under  2  Rev.  8t 
(1876)  p  807,  the  wrongful  act  of  aa 
attorney  for  which  he  may  be  dis- 
barred must  be  willfully  done^  bat  It 
is  not  necessary  that  It  be  corruptly 
done.    Ex  p.  Walls,  64  Tnd.  461. 

M.  In  re  Hobbs,  75  N.  H.  286.  227, 
73  A  303  (where  It  Is  said:  -On*  who 
Is  guilty  of  gross  carelessness  In 
handling  trust  funds  Is  not  a  trast- 
worthy  person.  That  the  ptfenees 
were  not  all  willful  does  not  noch 
help  the  matter.  The  question  Is  one 
of  protecting  the  public.  The  danger 
may  be  greater  from  one  Ineapaale 
of  caring  for  funds  or  affairs  ea- 
trusted  to  him,  than  from  one  whOi 
though  capable,  has  on  a  single  occa- 
sion failed  to  live  up  to  tha  ataad- 
ards  set  for  members  of  the  legal 
profession.  Hie  petty  thief  te  un- 
prlsoned  for  a  few  montha.  The  Uep- 
tomanlae  la  kept  In  conflneraent  in 
hla  days.  There  Is  no  Idea  of  vm- 
Ishment  In  the  restraint  of  ttta  Uep- 
tomanlac:  neither  Is  there  In  the  case 
of  the  removal  of  an  attorney  fton 
his  ofllce.  Bach  Is  a  step  necoaaary 
for  the  protection  of  aioelety**). 

1.  U.  S.— Bx  p.  Cole.  %  W.  Gas.  MA 
2.278.  1  McCrary  405. 


For 


devolopiiitSBts  and  duuwas  In  the  law  see  cumulative  Annotatlona,  same  title,  jtSMandnofaniinbar. 
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[«C.J.]  585 


li  42]  c  Orimiiul  OffeiMMB  and  Oonvictlon 
Thmof — (1)  In  OttnorftL  '  The  conviction  of  an  at- 
torney o£  a  felony  or  other  crime  inroWing  moral 
tDipitnde  is  generally  made  a  ground  for  disbar- 
ment by  statute,  and  even  in  the  absence  of  a  statu- 


tory provision  such  a  conviction  is  a  suffieieut  cause 
for  disbarment,^  provided  the  matter  is  brought  Uf 
the  attention  of  the  court  within  a  reasonable  time.' 
This  rule  has  been  applied  in  eases  of  convictions 
for  targay,*  perjury,"  gnbomatioa  of  perjury,*  em- 


Cal.— Uattflr  of  Haymond,  121  Gal. 
ML  68  P  8»>. 

Colo. — ^Pao.  T.  Slndllnger.  28  Colo. 
>68,  «4  P 

Conn. — State  v.  Feck,  88  Conn.  447. 
91  A  874.  LRA1916A  «63  and 
note, 

HawiUL—In  re  Campboll.  I  Hawaii 

ill. — Poo.  T.  Hooper,  218  HI.  SIS,  75 
NB  8><[;  Peo.  v.  Payaon,  21B  111.  47S. 
74  NE  888;  Peo.  v.  Smith,  200  III. 
442.  444,  6C  NE  27,  93  Am9R  206 
[quot  Cycl;  Peo.  v.  Hahn.  197  III. 
137,  S4  NErS42;  Peo.  v.  Moutray,  166 
111.  830,  47  NB  79  (Ignorance  no  ez- 
euse). 

Iowa. — State  v.  Bohrlgr,  1B9  Iowa 
725,  736,  139  NW  908  [cit  Cyc];  State 
V.  Mosher,  138  Iowa  82,  99,  1«8  NW 
105,  6  AnnCaa  984  [clt  CyoJ.  _ 

Kan. — In  re  Waahington,  82  Kan. 
S2f.  108  P  700. 

itj, — Com.  V.  Roe,  139  Ky.  850,  112 
BW  «<,  19  LRAN8  413  and  note;  Un- 
dwroodT.  Com..  106  8W  151.  32  KyL 
83;  In  re  Woolley,  11  Buah  96  ;  Baker 
T.  Com.,  10  Bush  592. 

Masa.^ — O'Connell,  Petitioner,  174 
Hana.  253.  63  NE  1001.  54  NB  658; 
Boston  Bar  Assoc.  v.  Greenhood.  168 
Hasa.  189.  46  NB  668. 

Hich.— Hatter    of   MUla.    1  MlcK 

Mont.— -State  t.  Cadwell,  18  Mont. 

^^r*.".— In  rla  CahUl,  66  N.  J,  U  627. 

"n^  Yl^Percys  CaM,  36  N.  T.  661; 
Hatter  of  Ooldberff,  4»  ApP.  IMv.  367. 
68  NTS  393.  .  „ 

Oil. — State  v.  Eager.  4  Oh.  Dec. 
(Reprint)  361,  2  ClevLRep  1;  In  re 
Swadener.  6  ObSACP  598,  7  OhNP 
44C.  See  In  re  Thatcher.  80  Oh.  St 
492.  89  NB  39.  _  , 

R.  I. — Crafta  v.  Llaotte,  Si  B.  I. 

"k  C.-^Bi'p.*Finley,  >7  S.  C.  87.  81 
SB)  279. 

Tenn^ — Ingersoll  v.  Coal  Creek  Coal 
Col,  117  Tonn.  283,  298.  98  SW  178, 
119  AmSR  1608.  9  LRANS  282,  10 
AnnCaa  ilt  [cit  Cyc^ 

Utah.— In  re  MarAi,  42  tTtata  188. 
128  P  411.  _ 

W.  Va. — State  v.  McClaugher^,  33 
W.  Va.  250,  10  6E  407. 

Ont. — In  re  O'ReUly,  2  Ont.  Pr.  198. 
1  U.  C.  Q.  B.  392. 

See  In  re  Hobba.  76  N.  H.  286,  73 
A  SOS. 

[a]    jvdldal  atatamaata  of  nla, — 

(1)  "Hf  the  evidence  of  such  moral 
character  must  be  produced  in  order 
to  obtain  the  license,  it  is  equally  ea- 
aentlal  that  this  character  should  be 
retained;  and  when  an  attorney  com- 
mits an  act,  whether  in  the  discharge 
of  his  duties  as  such  or  not.  showing 
sacb  want  of  professional  or  personal 
taooeaty  as  renders  him  unworthy  of 
public  oonfldence.  It  is  not  only  the 
proTliiee  but  the  duty  of  the  court, 
upon  this  fact  being  made  to  appear, 
to  atrllw  his  name  from  the  roll  of 
attorneysL  Nor  Is  It  necessary  that 
tlw  offense  should  be  of  such  a  nature 
aa  would  subject  him  to  an  Indlct- 
m«nt.  He  has  by  his  own  misconduct 
dlreated  himself  of  qnaliflcations  that 
ara  Indispensable  to  the  practice  of 
him  profession;  and  while  he  may  re- 
gard the  Judgment  depriving  htm  of 
that  right  as  a  punishment  for  the 
(^«nse,  the  action  of  the  court  is 
buftd  aloaa  nt>on  the  ground  of  pub- 
lic vtMCT  and  for  the  public  good.  It 
wwvld  be  carrying  the  dootrlne  too 
tmr  to  hold,  that  an  attorney  must 
ba  trm  from  every  vice,  and  to  strike 
fclTw'  from  the  roll  of  attorneys  be- 
eavM  he  mar  indulge  In  irregulari- 
ties  ailsotlBff  to  soBie  extent  his 


moral  character,  when  such  delin- 
quencies do  not  afCect  his  personal  or 
professional  Integrity.  To  warrant 
his  removal  his  character  must  be 
bad  In  such  respects  as  show  him  to 
be  unsafe  and  unfit  to  be  Intrusted 
with  the  powers  and  duties  of  his 
profession;  and  U  is  not  essential 
that  this  misconduct  or  bad  charac- 
ter should  be  In  respect  to  some  de- 
celt,  malpractice  or  misdemeanor 
practiced  or  committed  in  the  exer- 
cise of  his  profession  only;  but  in  the 
exercise  of  a  sound  discretion  the 
court  should  entertain  only  such 
charges  as  are  In  their  nature  gross, 
and  unfit  a  person  for  an  honest  dis- 
charge of  the  high  and  responsible 
trust  reposed  in  an  attorney."  $tate 
v.  McClaugherty,  33  W.  Va.  250,  258, 
10  6E  40f  (2)  "True  it  la  that  a 
man  Is  required  to  show  upon  his  ad- 
mission to  the  bar  that  he  is  of  good 
moral  character.  His  license  to 
practice  after  he  la  admitted,  how- 
ever, will  not  be  revoked  on  account 
of  objectionable  personal  habits  un- 
til it  is  shown  that  such  habits  have 
rendered  him  unable  to  attend  prop- 
erly to  his  duties  as  a  lawyer,  or 
have  rendered  him  unworthy  of  the 
great  trust  and  confidence  generally 
accorded  to  the  members  of  the  pro- 
fession, or  that  such  habits  have  be- 
come so  bad  as  to  scandalise  his  pro- 
fession or  the  courts  In  which  he 
practices."  In  re  Elliott.  73  Kan.  151. 
157,  84  P  750  [quot  In  re  Washington. 
82  Kan.  829,  838.  109  P  700]. 

a.  U.  S.— In  re  Klrby,  84  Fed.  606 
(offense  involving  moral  turpitude, 
and  to  which  congress  lias  attached 
an  Infamous  punishment,  although  it 
Is  not  a  felony);  U.  S.  v.  Clark.  76 
Fed.  660. 

Colo.~Peo.  T.  Adams.  26  Colo.  418. 
58  P  608. 

_  Ida,— In  re  Henry,  16  Ida.  766.  99 
P  1054,  21  LRANS  207. 

Ill— Peo.  v.  (Seorge^  186  ni.  123,  67 
NE  804;  Dlnsmoor  t.  Brassier,  66  111. 
A.  20T. 

Iowa. — State  v.  Howard.  112  Iowa 
266,  83  NW  975. 

Ky. — Walker  v.  Com.,  8  Bush  86. 

La.— State  v.  Stringfellow.  128  La. 
463.  54  S  943. 

Mich. — Matter  of  McCarthy,  42 
Mich.  71.  51  NW  163. 

Hlnn.— In  re  Hadlgan,  66  Ulnn.  6, 
68  NW  1102. 

Mo.— Matter  of  Z..  89  Mo.  A.  426; 
State  V.  Gebhardt^  87  Mo.  A.  642. 

Mont. — In  re  Weed,  t6  Mont.  241. 
«7  P  308;  In  re  Bloor.  21  Mont.  49, 
52  P  779. 

N.  J.— In  re  Cahill.  66  N.  J.  L.  527, 
50  A  119. 

N.  Y.— Matter  of  Patrick.  136  App. 
Dlv.  450,  120  NY8  1006;  Matter  of 
Nlles,  6  Daly  465. 

Oh. — In  re  Dellenbaugh.  17  Oh.  Clr. 
Ct.  106,  9  Oh.  Clr.  Dec,  325. 

Or. — Ex  p.  Biggs.  52  Or.  433.  97 
P  713. 

Pa.— H.'8  Case,  6  Pa.  Dlst  539;  In 
re  Hirst,  9  Phlla.  216.  1  WklyNC 
18. 

8.  D.— In  re  Elliott,  18  S.  D.  264, 
100  NW  431. 

Tenn. — Ingersoll  v.  Coal  Creek  Coal 
Co.,  117  Tenn.  263.  296.  98  SW  178. 
119  AmSR  1003,  9  LRANS  282.  10 
AnnCas  829  [clt  Cyc]. 

Tex. — Scott  V.  State,  6  Tex.  Civ.  A. 
343.  25  8W  387  [rev  on  other  grounds 
86  Tex.  321,  24  SW  7891. 

Enp. — Ex  p.  Frost,  1  Chit.  558  note. 
18  ECL  304  note;  Ex  p.  Brounsall. 
Cowp.  829,  98  Reprint  1386;  In  re 
Cooper.  67  L.  J.  Q.  B.  276:  Rex  v. 
Vaughan.  1  WUs.  C.  P.  22.  96  Reprint 
470. 

Oilawg  iBTolvlaff  nozai  tvvpitade 


see  Criminal  Law  [12  Ctc  ItSJj  TW*- 

lies.ses  140  Cyc  2205-28091. 

la]    "Moral  turpitade,"  aa  used  In 

a  KCitute  |irr>vldlng  f'>r  disbarment 
for  I'onviclloii  of  crlnio  involving 
jiioral  turiHtude,  includes  every  thing 
dnne  contrary  to  Justice,  honpsty, 
luadesty,  or  good  morale.  In  re  Hop- 
kins. 54  Wash.  r,69.  103  P  K05.  See 
also  Moral  Turpitude  [27  Cvc  912). 

tb]  In  Missonrl  uiuler  Itev.  St. 
492.^,  4929,  if  an  altoraey  is  charged 
lo  have  been  convicted  of  an  indlcl- 
al)le  offense  the  eoiirt  U  authorized 
to  remove  or  suspend  for  a  limited 
time.  If  the  charges  do  not  allege 
conviction  of  ,  a  criminal  offense  he 
may  be  " 
facts  ai 

mode.     State' T. 

542.  ■  )  ■■ 

[c]  Plaoe.of', 

a  Pub.  L.  (1»0?>,  p 
proTjding  that  an  attorney  mu^t  be 
ilBWtTed  upon  his  being  "convicted" 
of  a  crime,  etc.,  refers  only  to  con- 
victions in  the  state.  In  re  Ebbs, 
150  N.  C.  44,  63  SE  190,  15  LRANS 
892,  17  AnnCas  592.  (2)  Revlsal 
(1905)  9  211,  providing  that  no  at- 
torney .shall  be  disbarred  unless  he 
hliail  have  been  '"convicted  in  open 
court  or  confessed  himself  guilty  of 
Honie  criminal  offerise,"  etc.,  refers 
ntilv  to  convictions  in  the  state.  In 
re  Kbbs,  150  N.  C.  44.  63  SE  190,  19 
l.ItANS  S92  and  note,  17  AnnCas  592 
and  note.  (3)  The  fact  that  an  at- 
torney admitted  to  practice  In  one 
state  has  been  convicted  of  crime  In 
n  foreign  state  and  pardoned  there, 
■while  ni>t  of  itself  sufficient  cause 
lor  disbarment  In  a  later  proceeding 
in  the  former  state,  will  not  ba 
Ignored  If  the  attorney's  subse- 
quent conduct  in  ijuch  state  has 
been  blameworthy.,  Peo.  v.,  Propr 
per,   220   III.  456.  77  208;  ^0. 

V.  Payson.  215  111.  476,  74  "  NB 
383;  Peo.  V.  QUraore,  214  111. 
78  NE  737,  69  LBA  701;  Petf^^ 
Coleman,  210  HI.  79,  ,  71  NB  JOff. 
(4)  A  conviction  in  {the  feawnd 
court  is  conclusive  evidence  wanttMr 
Ing;  disbarment,  provided  the  offense 
is  a  felony  or  misdemeanor  involving 
moral  turpitude,  as  such  (erm.'i  are 
defined  by  (he  state  staliiles.  Ex  p. 
Biggs,  52  Or.  133.  97  I'  TU, 

3.  reo.  V.  Coleman.  210  III.  79,  71 
NE  G93  (conviction  thirteen  years  be- 
fore admtasion  to  bar):  State  Hd.  of 
]i]xarniners  v.  De  la  M-)tti-,  12^  Minn, 
ni.  112  NAV  929  (too  lale  after  lapse 
of  eii,'hl  yearw);  In  re  Hirst.  9  Phlla. 
iPa.)  21(5,  1  WklvNt:;  IS. 

4.  fdlo.— Peo.  V.  Walkev.  26  Colo. 
5R  T"  r.ll. 

Kv.— Nelson  v.  Com.,  128  Ky.  779, 
109  SW  337,  33  KyL.143.  16  LIW^S 

463.  54  b  943,  ■  ■ itul 

Mont.— In  re  Sutton,  i^J  if.J;  » 

re  Thresher,  33  Mont.,  .441,  M  F  <7l, 

114  AmSR  834.  8  AnnCas  846. 

*K.  r.— Matter  of  .  86  N.  T.  663. 

Or.- Bx  p.  Kindt.  32  Or.  474,  52  P 

187. 

Pa.— H.'s  Case,  5  Pa.  DlsL  539. 

Eng. — Rex  v.  Vaughan,  1  Wlls.  C. 
P.  22.  95  Reprint  470. 

e.  In  re  Timer.  208  Fed.  4  61  :  Mat- 
ter of  Klatzkie.  142  App.  Dlv.  352.  126 
NTS  842  tapp  dlsm  206  N.  Y.  730.  100 
NE  1129];  Matter  of  Itocktnore,  139 
App.  Div.  71.  123  NTS  938;  Matter 
of  l.,amb,  106  App.  Dlv.  463.  94 
r.'A:  Matter  of  fe.  65  HowPr  (N,  ^5 
171. 

6.  Matter  of  Lamb,  lO.!  App.  Dlv. 
462.  94  NVS  331;  Ex  p.  Biggs.  52  Or. 
488,  97  P  713:  State  v.  Holding.  12 
a  6.  L.  879.  . 
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beszlemmt/  larceny,^  obtainmg  money  under  false 
pretenses,'  knowingly  receiving  stolen  property  with 
intent  to  convert,^®  bribery blackmail/'  extor- 
tion," attempted  extortion,^^  mnrder,^^  assault  witb 
intent  to  murder,"  dueling,^'  barratry,**  libel,** 
willfully  secreting  public  reeords,^^  offense  i^inst 
pulsion  laws,'^  seditious  practices,^'  illegal  sale  of 
Uquor,*"  and  n^Iect  of  duty  by  a  prosecuting  attor- 
ns." The  record  of  conviction  is  sometimes  made 
eonelosive  evidence  of  the  attorney's  unfitness,'^  and 
Bometiines  operates  per  se  aa  a  disbarment;'*  but  in 

7.  Colo. — Peo.  V.  Bryce,  3S  Colo. 
1«,  84  P  816. 

ill.— Peo.  V.  aeorgo,  188  III.  122. 
67  NE  804;  Dlnsmore  T.  Breasler,  &6 
111.  A.  207. 

Mo. — State  V.  Oebhardt,  B7  Mo.  A. 
542. 

N.  Y. — ^Matter   of   Rocktnore,  139 
App.  Dlv.  71,  123  NTS  928. 

D.— In  re  Simpson,  «  N.  D.  379. 
SS  NW  641. 

a;  In  re  Henry.  1&  Ida.  766,  99  P 
1064.  n  LRAK8  207:  Peo.  v.  Schtntz. 
181  m.  674.  64  NK  1011;  Ex  p.  Thomp- 
son, 82  Or.  499,  S2  P  S70,  40  L.RA 
194;  In  re  Hirst,  t  Phlla.  (Pa.)  216, 
1  WklyNC  18. 


t.   ^eo.  V.  Oeorm,  186  lU.  132,  67 

NE  804;  In  re  Mc(&rf'  ' 
61  NW  963. 


irthy,  42  Hich.  71, 


10.  In  re  Rlrby,  84  Fed.  606;  In  re 
Klrby,  10  8.  D.  822.  78  NW  »8.  89 
LRA  866. 

11.  In  re  Wellcome,  23  Hont.  140. 
69  P  45,  23  Mont.  218.  68  P  47;  Mat- 
ter of  Boland,  127  App.  Dtv.  746,  111 
NTS  932. 

la.  Peo.  V.  Vamum,  28  Colo.  849, 
64  P  202;  Matter  of  Hart,  131  App. 
DlT.  661.  116  NTS  198  (blackmail 
and  compounding  felony). 

18.  In  re  Sherln,  27  8.  D.  232.  130 
NW  761.  40  LRANS  801,  AnnCars 
2913I>  446. 

14.  Matter  of  Coffey,  128  CaL  522, 
66  P  448. 

18.  Matter  of  Patrick.  186  App. 
Dlv.  450.  120  NTS  1006. 

18,    In  ra  Cooper.  67  L.  J.  Q.  B. 

IT.  Smith  V.  State,  1  Terf.  (Tenn.) 
228. 

18,  State  T.  Roasman,  68  Wash.  1, 
101  P  857.  21  LRANS  821.  17  AnnCaa 
65. 

19.  Ex  p.  Mason,  29  Or.  18,  48  P 
051,  54  AmSR  778. 

BO.    In  re  Bloor.  81  Mont.  49,  62 

P  779. 

Bl.  In  re  Hopkins,  64  Wash.  669, 
103  P  806. 

sa.  Ex  p.  FroBt,  1  Chit.  668  note, 
18  ECL  804  note,  ^ 

83.  Underwood  v.  Com.,  105  SW 
161,  32  KyL  82. 

04.  Peo.  V.  Angllm,  38  Colo.  40,  78 
P  687:  In  re  Voss.  11  N.  D.  540,  90 
NW  16;  In  re  Simpson,  9  N.  D.  879, 
88  NW  541. 

ae.    See  Infra  \  77. 

86.   See  statutes  and  court  rules. 

[a1  Im  irew  Tork  <1)  conviction  of 
a  felony  operates  Ipso  facto  to  dis- 
bar an  attorney.  Code  Civ,  Proc.  j 
87;  Judiciary  Law  (Consol.  U  c  30; 
L.  [1908]  e  S6)  Sfi  88,  477.  (2)  "This 
may  be  very  well  Illustrated  in  the 
supposed  case  of  a  member  of  the 
bar  belntr  accused  of  murder,  or  ar- 
son or  burslary,  and  restlnc  under 
Indictment  In  such  a  eomUtlon  of 
affairs  the  court  would  await  the  re- 
sult of  the  criminal  trial,  and.  under 
the  law  of  this  state,  If  conviction 
followed,  the  defendant  would  ipso 
facto  cease  to  be  an  attorney  and 
counselor  at  law,  or  to  be  competent 
to  practice."  Rochester  Bar  Assoc. 
V.  Dorthy,  162  N.  T.  596,  698.  46  NE 
836.  (8)  Under  S  67  of  the  code  of 
civil  procedure  as  It  existed  In  1887, 
"a  convicted  attorney  might  show, 
If  he  could,  that  the  crime  of  which 
he  had  been  found  guilty  was  an 
offense  involving  no  moral  turpitude, 


or  any  other  circumstance  Indicat- 
ing that  the  fact  of  conviction  should 
not  alone  and  of  itself  be  deemed 
sufficient  cause  for  his  removal  from 
office."  Matter  of  Darmstadt,  35 
App.  Dlv.  285.  55  NTS  22. 

87.  Ex  p.  Biggs,  52  Or.  433.  435, 
97  P  713  (holding  that  the  words 
"felony"  and  "misdemeanor"  were 
used  in  their  statutory  sense,  and, 
there  being  no  offense  known  to  the 
state  law  as  "conspiracy  to  suborn 
perjury/'  an  attorney's  conviction  of 
such  olfense  in  a  federal  court  was 
not  conclusive  evidence.  In  a  disbar- 
ment proceeding,  of  his  commission 
of  an  act  warranting  disbarment. 
The  court  said:  "The  statute  does 
not  make  the  conviction  of  a  crime 
alone  conclusive  evidence  of  the  un- 
fltness  of  an  attorney,  hut  only  a 
conviction  of  a  certain  class  of 
crimes,  namely,  either  a  felony  or  a 
misdemeanor  Involving  moral  turpi- 
tude. Unless,  therefore,  the  crime 
comes  within  the  statute,  the  pro- 
vision as  to  the  conclusive  efrect 
of  the  conviction  has  no  applica- 
tion"). 

[a]  trader  th*  Vsw  Tozk  vtatnte 

the  conviction  of  an  attorney  of  a 
misdemeanor  does  not  of  Itself  dis- 
bar him,  as  In  the  case  of  conviction 
of  felony.  Matter  of  Robinson,  140 
App.  Dlv.  329.  126  NTS  198. 

[b]  In  Hortlt  Oamlins  i  "Frtr  the 
commission  of  crimes  which  seri- 
ously affect  their  moral  character, 
but  have  no  direct  connection  with 
their  practical  and  immediate  rela- 
tion to  the  courts,  the  power  to  dis- 
bar attorneys  Is  restricted  by  the  ex- 
press language  of  the  statutes  to 
convictions  of  the  class  of  crimes 
named  In  the  statutes.  To  give  any 
other  construction  to  the  statute 
would  not  only  do  violence  to  well- 
settled  principles,  but  might  lead  to 
results  not  contemplated  by  the 
Liegtslature.  If,  as  the  record  shows, 
the  respondent  Is  guilty  of  the  crime 
charged,  his  name  should  be  stricken 
from  the  roll  of  attorneys  In  this 
State,  but  as  we  have  seen,  no  power 
now  exists  In  the  court  to  do  so." 
In  re  Ebbs,  IBO  N.  C.  44.  65,  63  SE 
190,  19  LRANS  892.  17  AnnCas  592. 

88.  U.  S.— In  re  Wall,  107  U.  S. 
265.  2  set  569,  27  L.  ed.  552. 

Ark. — Beene  v.  State.  22  Ark.  149. 

Cal.— Ex  p.  Tyler,  107  Cal.  78,  40 
P  33;  In  re  Lowenthal,  37  P  526;  Mat- 
ter of  Stephens,  102  Cal.  264,  86  P 
586;  Peo.  V.  Treadwell,  66  Cal.  400, 
5  P  686  (holding  that  proceedings  for 
disbarmenl.  instituted  during  the 
pendency  of  an  appeal  from  a  judg- 
ment of  conviction,  were  premature) ; 
In  re  Delmas,  7  Cal.  Unrep.  Gas.  146, 
72  P  402;  In  re  Tllden,  3  C&l.  Unrep. 
Cas.  S88.  26  P  687. 

Ida.— In  re  Tipton,  4  Ida.  618,  42 
P  504. 

111.— Peo.  V.  Comstook,  17<  HI.  192, 

52  NE  67. 

Mo.— Matter  of  Z.,  89  Mo.  A.  426  ; 
State  V.  Oebhardt,  87  Mo.  A.  642. 

Mont. — In  re  Thresher,  33  Mont. 
441,  84  P  876,  114  AmSR  884  and  note, 
8  AnnCas  845  and  note;  In  re  Well- 
come, 23  Mont.  213,  58  P  47;  In  re 
Wellcome,  23  Mont.  140,  58  P  46  (un- 
less cogent  reasons  exist). 

Nebr. — In  re  Newby,  76  Nebr.  482, 
107  NW  86«. 


order  to  have  this  effect  the  etime  must  come  within 

the  statute.*' 

43]   (2)  Neoessltr  of  Prsriow  OoBvictioiL  It 

is  the  generally  prevailing  rule  that  when  an  attor 
ney  baa  violated  the  laws  of  the  state  in  a  matter  dis- 
tinct from  his  professional  conduct,  that  is,  when 
the  act  or  offense  is  committed  in  his  private  capae- 
ity  and  not  by  virtue  of  his  office  as  an  attorney^ 
courts  will  not  entertain  any  proceedings  for  bis 
disbarment  until  after  he  has  been  convicted  of  the 
offense  ehaiged,"  or  at  least  tmtil  sufficient  time 

N.  J.— In  re  Cahlll,  66  N.  J.  L.  827. 
50  A  119;  Anonymous,  7  N.  J.  L.  16t 
N.    T. — Rochester    Bar    Assoc.  v. 
Dorthy,  152  N.  T.  596,  46  NB  835. 

N.  C. — In  re  Ebbs,  l50  N.  C.  44.  61 
SB  190,  19  LRANS  892,  17  AitnCu 
692;  Kane  v.  Haywood,  66  N.  C  1. 

Oh. — State  v.  Chapman,  11  Oh, 
430. 

Okl.— In  re  Saddler,  SS  Okl.  510. 
617,  180  P  906,  44  LRANS  1196  Lcit 
Cyc]  (under  statute). 

— ^Ex  p.  Stelnman,  95  Pa.  no.  44 
AmR  637;  H.'a  Case,  6  1^.  Dlst  539 
(where  It  was  said:  "The  power  of 
the  court  to  disbar  an  attorney  mvf 
be  exercised  when  the  act  complained 
of  amounts  to  a  crime  perpetrated 
In  the  line  of  his  profession,  or 
amounts  to  a  crime  not  perpetrated 
In  the  line  of  his  profession,  but  ot 
which  he  has  been  duly  convicted"). 

S.  D.— In  re  Sherln,  27  8,  D.  332, 
130  NW  761,  40  LRANS  801,  AnnCas 
1913D  446. 

[a]  English  mls^In  In  re  Wall. 
107  tj.  S.  265,  280,  2  SCt  669.  27  L.  ed. 
552,  after  examining  the  cases  of  Rc 
Hill,  L.  R.  3  Q.  B.  543;  Matter  of 
King,  8  Q.  B.  129,  66  EX^L  119,  115 

Reprhit  823;  Matter  of  ,  6  B.  A 

Ad.  1088.  27  ECL  456,  110  Reprint 
1096;  Matter  ot  Garbett,  18  C.  B.  403. 
86  ECL  403,  139  Reprint  1425;  Bz  p. 

 .   2   Dowl.   P.   C.   110:   Rex  t. 

Southerton,  6  Bast  126.  102  Reprint 
1235;  Matter  of  Blake,  3  B.  &  ^  14. 
107  BCL  84.  121  Reprint  367;  Steph- 
ens V.  Hill,  10  M.  A  W.  28 ;  In  re  

8  N.  &  P.  889,  Mr.  Justice  Braffiey 
stated  the  English  rule  as  follows: 
"The  rule  to  be  deduced  from  all  the 
English  authorities  seems  to  be  this: 
that  an  attorney  will  be  struck  oil 
the  roll  If  convicted  of  felony,  or  H 
convicted  of  a  misdemeanor  Involving 
want  of  Integrity,  even  though  the 
Judgment  bo  arrested  or  reversed  for 
error;  and  also  (without  a  prevloos 
conviction)  If  he  Is  guilty  of  gross 
misconduct  in  his  profession,  or  of 
acta  which,  though  not  done  in  his 

Rrofessional  capacity,  gravely  affect 
is  character  as  an  attorney:  but  la 
the  latter  case.  If  the  acts  charged 
are  Indictable,  and  are  fairly  denied, 
the  court  will  not  proceed  against 
him  until  he  has  been  convicted  by  a 
jury;  and  will  in  no  case  compel  him 
to  answer  under  oath  to  a  charge  for 
which  he  may  be  Indicted." 

[b]  m  mssonzl,  under  Rev.  SL 
(1909)  S3  951,  962.  956,  967,  958,  tS8. 
Where  an  attorney  Is  ohar8«d  with  an 
Indictable  offense  the  court,  pending 
trial  thereon,  can  only  suspend  the 
attorney.  State  v.  Reynolds,  S9S  Ma 
869,  168  SW  671. 

[c]  It  Is  h«  Just  «aa  Cair  to  ifct 
aoonsed  that  the  pourt  should  r«fratn 
from  Investigating  and  passing  Ivag- 
ment  upon  such  a  charge,  to  the  end 
that  his  rights  may  not  be  preju- 
diced. In  re  Thresher.  38  Mont.  441. 
84  P  876.  114  AmSR  831  and  note.  8 
AnnCas  845  and  note.  See  also  In  re 
Tipton,  4  Ida.  613,  42  P  504. 

[d]  The  mars  fact  that  aa  wUUm- 
ney  has  besit  charged  wtUt  eKtm*  Is 
not  of  itself  ground  for  diabanasat 
If  it  does  not  impair  his  4nteKritT> 
etc.;  but  if  It  does  the  courts  need 
not  disregard  such  charge  because 
the  Jury  did  not  convict  him.  In  r« 
Plats,  43  Utah  439,  132  P  390; 
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has  elf4>8ed  to  afford  the  proper  authorities  oppor- 
tonity  to  proaecute  the  accused.^  Tet  the  rale  is 
not  an  inflexible  one ;  there  may  be  eases  in  whieh  it 
is  proper  for  the  court  to  proceed  without  such  pre- 
vious conviction,  and  such  power'has  frequently  been 
ezereised."**  Where  the  conduct  chained  as  the 
ground  for  removal  falls  within  the  sphere  of  official 
daty,  it  is  of  no  moment  that  it  also  amounts  to  an 
offense  against  the  criminal  law*.**  *■  The  power  of 
the  court  to  disbar  ita  such  ease  is  not  suspended  un- 
til after  conviction,"^  although  the  court  may  in  its 
discretion  withhold  the  exercise  of  this  power  as  the 
facts  of  any  particular  case  may  surest  would  be 
i5)propriate."' 

li  44]  <3)  Effeet  of  AppuL  It  is  held  in  some 
eases  that  an  appeal  so  suspends  the  judgment  in  a 

as.   In  re  Tipton,  4  Ida.  513,  42  P 

BO*-  _ 

[a]  It  la  not  ft  tMbnloal  oowrto- 
UoM  wUcb  la  ra<iiUr«d,  but  a  fair  «f- 
fort  on  the  part  of  the  prosecutor 
to  bring  the  offender  to  justice.  In 
re  Waif,  107  U.  S.  2«B.  278,  2  SCt 
689,  27  L.  ed.  562;  In  re  Wellcome,  23 
MonL  213,  68  F  47  (holdlns  that  In- 
dlctmant,  or  UAuBual  and  extraordt- 
nary  efforts  to  procure  one,  are  not 
jurisdictional  requirements). 

SO.  U.  S.— In  re  Wall.  1»7  U.  S. 
265,  2  SCt  669.  27  L.  ed.  652;  In  re 
Secombe,  19  How.  9.  15  L.  ed.  565; 
In  re  Ulmer.  208  Fed  461  (perjury); 
U.  S.  V.  Parks.  93  Fed.  414;  In  re 
Wall,  13  Fed.  814;  Ex  p.  Burr,  4  F. 
Cas.  No.  2.186,  2  Cranch  C.  C.  379. 

Colo. — Peo.  V.  Angllni,  33  Colo.  293, 
78  P  687. 

Fla. — State  v.  Ftnley.  80  Fla.  S02. 
11  S  500. 

111. — Peo.  V.  Appleton,  106  111.  474, 
44  AmR  812. 

Ind.— Ex  p.  Walla,  64  Ind.  461. 

Iowa. — Perry  v.  State,  3  Greene 
S60. 

Ky. — ^Underwood  v.  Com..  105  SW 
161,  32  KyL  32. 

Me. — Sanborn  t.  Kimball,  04  Me. 
140. 

Mlch^In  re  Radford.  188  Mich. 
474.  184  NW  472;  In  re  Wool,  3«  Mich. 
299. 

Ifont. — In  re  Thresher,  38  Mont. 
441,  84  P  876,  114  AmSR  834  and  note, 
8  AnnCas  845  and  note;  In  re  Weed. 
2«  Mont.  507,  68  P  lllS;  In  re  Well* 
come,  23  Mont.  218,  58  P  47;  State  T. 
Cadwell,  16  Mont.  119,  40  P  178. 

Nebr. — In  re  Newby,  76  Nebr.  482, 
107  NW  850.  _ 

N.  H. — ^Delano's  Case.  58  K.  H.  6. 
42  AmR  666  and  note, 

N.  J. — In  re  Young,  76  N.  J.  L.  83. 
«7  A  717. 

N.  Y. — Rochester  Bar  Assoc.  v. 
rtorthy,  152  N.  T.  596,  46  NB  835; 
Percy's  Case,  36  N.  T.  851;  Burr's 
Case.  1  Wheel.  Or.  603. 

Oh. — In  re  Thatcher.  80  Oh.  St.  492, 
89  NE  39:  In  re  Dellenbaugh,  17  Oh. 
Cir.  Ct.  106,  9  Oh.  Clr.  Dec.  325. 

Or. — State  v.  Wlnton.  11  Or.  466.  5 
P  837,  50  AmR  486. 

Pa. — Gates'  Case.  1  Pa.  Co.  236. 

8.  D. — In  re  Sherln,  27  8.  D.  232, 
ISO  NW  761,  40  LRANS  801,  AnnCaa 
191SD  446. 

•Tenn. — Davie  v.  State,  92  Tenn.  634, 
2S  SW  69;  Smith  v.  State,  1  Terg. 
228:  Fields  v.  State,  Mart.  &  Y.  168. 

W.  Va. — State  v.  Bays,  64  W.  Va. 
46.  81  SB  866. 

fa}  Xeaaoa  for  ral»^"CaBea  may 
occur  in  which  such  a  requirement 
would  result  In  allowing  persons  to 
pr&ctlse  as  attorneys,  who  ought,  on 
every  ground  of  propriety  and  re- 
8l>ect '  for  the  administration  of  the 
law.  to  be  excluded  from  such  prac- 
tice. A  criminal  prosecution  may 
fail  by  the  absence  of  a  witness,  or 
by  reason  of  a  flaw  in  the  Indictment, 
or  Bome  Irregularity  In  the  proceed- 
ings; and  in  such  cases,  even  In  Eng- 
lapd,  the  proceeding  to  strike  (rpm 


criminal  ease  that  the  attorney  is  not  liable  to  be 
disbarred  as  for  a  conviction  of  a  crime  pending  the 
determination  of  such  appeal.^*  But  the  better  rule 
seems  to  be  that  when  an  attorney  has  been  con- 
victed of  a  crime  it  is  sufficient  cause  for  his  disbar- 
ment or  suspension  as  an  attorney,  notwithstanding 
an  appeal  has  been  taken  and  is  pending  from  the 
conviction;" 

[4  45]  <4)  Effect  of  AcQQittal,  Pardon.  Service 
of  Sentence,  Etc.  In  a  proceeding  to  disbar  an  at- 
torney on  the  ground  that  he  has  been  convicted  of 
a  crime,  the  faet  that  he  may  have  been  restored  to 
his  rights  of  eitisenship  by  pardon,"  by  serving  out 
his  term  of  imprisonment,'^  or  by  the  payment  of  a 
fine  "  is  not,  in  moat  jurisdictions,  a  defense  to  pro- 
eeedings  for  disbarment;  but  there  are  decisions  to 


the  roll  may  be  had.  But  other 
oauses  may  operate  to  shield  a  gross 
offender  from  a  conviction  of  crime, 
however  clear  and  notorious  bis  guilt 
may  be,— a  prevailing  popular  ex- 
citement; powerful  Influences  brought 
to  bear  on  the  public  mind, '  or  on 
the  mind  of  the  jury;  and  iliany  other 
causes  which  might  be  susgested; 
and  yet,  all  the  time,  the  ofTender 
may  be  so  covered  with  guilt,  per- 
haps glorying  In  It,  that  it  would  be 
a  diBgrace  to  the  court  to  be  otdlged 
to  receive  him  as  one  of  Ha  oRlcers, 
clothed  with  all  the  prestige  of  Its 
confidence  and  authority.  It  seema 
to  ua  that  the  circumstances  of  the 
case,  and  not  any  iron  rule  on  the 
subject,  must-  determine  whether, 
and  when,  It  is  proper  to  dispense 
With  a  preliminary  conviction."  In 
re  Wall,  107  U.  B.  885.  287,  2  SCt  S6». 
27  L.  ed.  652. 

ai.  Ex  p.  Tyler,  107  Cal.  78,  40  P 
88;  In  re  Thresher,  33  Mont.  441,  84 
F  878,  ll4  AmSR  834,  6  AnnCaa  845. 

38."^!.— In  re  Wharton,  114  Ca!. 
867,  tS  P  172,  66  AmSR  72;  Ex  p. 
Tyler,  107  Cal.  78.  40  P  88. 

Pla. — State  v,  FJnley,  30  Ela.  802. 
11  S  600. 

111.— Peo.  V.  Goodrich.  79  111.  148. 
Infl.- Ex  p.  Wall.  84  Ind.  461. 
Iowa. — State  v.  Ho^nird,  118  Iowa 
266,  88  NW  975. 

■Kan.-^In  re  Norrls,  60  Kan.  649, 
67  P  628. 

Ky.— Underwood  v.  Com.,  106  SW 
161.  82  Kyli  82;  Baker  v.  Com.,  10 
Bush  582. 

Me: — Sanborn  '  v.  Kimball,  84  Me. 
140. 

-  -  Mich.— In  re  Wool,  88  Hlota.  299 ; 
Matter  of  HlUa,  1  Hlch.  892. 

Misa — "Elx  p.  Brown,  1  How.  208. 
Mont. — In'  re  Thresher,   8S  Mont. 
441,  84  P  876,  114  AmSR  834,  8  Ann 
Cas  845. 

N.  H. — Delano's  Case,  58  N.  H.  6, 
42  AmR  5B6. 

N.  Y. — Rochester  Bar  Assoc.  v. 
Dorthy,  152  N.  Y.  696,  46  NS  886 
[aff  8  App.  Dlv.  611  mem,  41  NYS 
1112  mem];  In  re  Eldrldge,  82  N.  Y. 
161,  87  AmR  568;  In  re  Peroy,  36  N. 
Y.  651;  Matter  of  Stanton,  161  App. 
Dlv.  666.  146  NYS  890;  Matter  of 
Peterson,  3  Paige  610. 

Oh. — In  re  Dellenbaugh,  17  Oh.  Cir. 
Ct.  106,  9  Oh.  Clr.  Dec.  325. 

Ok).— Dean  v.  Stone,  Z  Okl.  1.  36  P 
678. 

Pa. — Dickens'  Case;  67  Pa.  169,  5 
AmR  420;  In  re  Hirst,  9  Phlla.  216. 

See  Davis  v.  State.  92  Tenn.  634,  23 
SW  69. 

33.  Ex  p.  Tyler,  107  Cal.  78,  40  P 
33. 

34.  Peo.  V.  Treadwell,  86  Cal.  400, 
6  F  686;  SUte  v.  Sale,  188  Mo.  493, 
87  SW  987. 

[a]    Svfoaaa  to  aUmr  appaanuie* 

in  oonrt. — "The  superior  court  has 
Inherent  power,  under  such  circum- 
stances, to  refuse  to  allow  an  admit- 
ted attorney  to  appear  on  behalf  of 
another  peraon  charged  with  crime, 
or  to  appear  ai»  aa  attorney  for  any 


purpose  that  would  involve  a  aubse- 
Quent  appearance  In  the  same  matter 
for  the  regular  and  orderly  disposi- 
tion of  the  case."  Pederaen  v,  Saa 
Francisco  Super.  Ct.  149  Cal.  889,  391. 
86  P  712. 

38.  In  re  KIrby,  84  Ted.  606;  Ex 
p.  Cohen,  72  Or.  670,  144  P  79;  In  r« 
Klrby.  10  S.  D.  414,  73  NW  907.  89 
LRA  859  [den  reh  10  8.  D.  822,  78 
NW  92.  39  LRA  866.  8691.  And  see 
In  re  Bgan,  22  8.  b.  SK,  117  NW 
874. 

86.  Colo. — Peo.  V.  Burton.  39  Colo. 
184.  88  P  1068,  121  AmSR  166;  Peo. 
V.  Monroe,  26  Colo.  232,  67  P  696; 
Peo.  V.  Brown,  17  Colo.  431,  30  P  338. 

111.— Peo.  V.  Qilmore,  214  111.  669. 
7  3  NE  737,  69  LRA  701;  Peo.  v. 
George,  1S6  111.  122.  67  NE  804.  See 
also  Peo.  V.  FaysOn,  216  111.  476,  74 
NB  888. 

Ky.— Nelson  v.  Com.,  128  Ky.  779, 
109  SW  337.  38  KyL  143,  16  LRANS 
272  and  note. 

MonL—In  re  Sutton,  145  F  6  (con- 
ditional pardon), 

N.  Y.— Matter  of   .  88  N.  T. 

6<8. 

[a]  Beaaon  for  ral«^"While  the 

effect  of  the  pardon  was  to  relieve 
him  of  the  penal  consequences  of  his 
act,  it  could  not  restore  his  charac- 
ter. It  did  not  reinvest  him  with 
those  qualities  which  are  absolutely 
essential  for  an  attorney  at  law  to 
possess.  It  could  not  rehabilitate 
him  in  the  trust  and  confidence  of 
the  court."  Nelson  v.  Com..  128  Kyi 
779.  789,  109  SW  337,  33  KyL  143,  18- 
LRANS  272.  To  same  effect  Peo.  v. 
Ollmore.  214  111.  569.  78  NB  787.  88 
LRA  701 ;  Peo.  v.  George.  188  III.  122, 
67  NE  804. 

[b]  PardoB  does  not  caatora  to 
oftoe. — "The  pardon  does  reach  the 
offense  for  which  he  [the  attorney] 
was  convicted,  and  does  blot  it  out, 
BO  that  he  may  not  now  be  looked 
upon  as  guilty  of  it.  But  It  cannot 
wipe  out  the  act  that  he  did,  which 
wtis  adjudged  an  offense.  It  was 
done,  and  will  remain  a  fact  for  all 
time.  ...  [A  pardon]  does  not  re- 
store offlces  forfeited,  or  property  or 
Interests  vested  tn  others  In  conse-' 
quence  of  the  conviction  and  Judg- 
ment. (In  re  Garland,  4  Wall.  (U. 
S.)  333,  18  L.  ed.  366  ;  In  re  Doming, 
10  Johns.  (N.  Y.)  232,  483);  and  It 
has  been  said  that  It  does  not  restore 
the  capacity  for  civil  of&ce.  (Com. 
V.  Fugate,  2  Leigh.  (29  Va.)  724). 
We  do  not,  at  this  time,  follow  that 

case  to  that  len^h."    Matter  of  , 

86  N.  Y.  663,  569.    See  also  Elghmy 
Peo.,  78  N.  Y.  380;  Baum  v.  Clause 
6  Hill  (N.  Y.)  198:  U.  S.  V.  Jones,  S 
Wheel.   Cr.    (N.   T.)    461;  Nlcholaa* 
Qise,  Post.  64. 

37.  Peo.  V.  Monroe,  26  Colo.  232, 
67  F  696. 

88.  Peo.  V.  Weeber,  26  Colo.  229, 
281,  67  P  1079  (Where  It  was  said: 
"Pardon,  or  the  payment  of  a  fine, 
or  service  of  sentence  may  restore 
one  to  his  civil  rights — may  blot 
out  the  offense  committed— but  it 
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the  eontrary;  and  in  any  case  it  is  usual  for  the 
court  to  examine  the  proofs  of  alleged  innocence  in 
determining  whether  or  not  he  ought  to  be  re- 
stored.*" Even  an  acquittfd  upon  a  criminal  charge 
does  not  prevent  the  disbarment  of  an  attorney, 
where  it  clearly  appears  that  the  misconduct  under 
investigation  rendered  Him  unfit  to  be  intrusted  wiUi 
the  powers  and  duties  of  his  profession.*^  But  the 
ccmtrary  has  also  been  held.*' 

46]  d.  Fraud  in  Procuring  Admission.  Stat- 
utes sometimes  expressly  confer  power  on  the  courts 
to  remove  from  oflBce  an  attorney  or  counselor  who 
has  been  guilty  of  any  fraud  or  deceit  in  tbe  pro- 
ceedings by  which  he  was  admitted  to  practice.*^ 
But  even  in  the  absence  of  such  a  statute  the  fraud- 
ulent procurement  of  admission  to  practice  is  good 
ground  for  disbarment,  such  conduct  making  the 


attorney  unfit  to  be  a  member  of  the  legal  profes- 
sion and  being  an  imposition  on  the  court.*'  Thu 
one  who  secures  admission  to  practice  by  willfully 
misrepresenting  the  facts  as  to  his  qualifieatioiu 
for  admission/"  or  by  fraudulently  suppressing 
the  fact  of  his  conviction  of  crime,*"  or  previous 
disbarment "  in  another  jurisdiction,  is  ^uilt; 
of  such  fraud  and  deceit  as  to  require  his  disbu- 
ment. 

47]  e.  ProfeMional  Misconduct— (1)  In  Ova- 
eraL  Conduct  of  an  attorney  in  the  peiformuice 
of  his  duties  as  such  is  especially  subject  to  the  ea- 
pervision  of  the  courts  in  which  be  exercises  thai 
profession,  and  professional  misconduct  renders  him 
subject  to  8nsp«iBion  or  di^wrment  by  the  coort, 
according  to  the  degree  of  moral  turpitude  evinced 
by  such  misconduct.*"   This  professional  miscondact 


cannot  wipe  out  the  act  of  which  he 
was  adjudged  guilty,  and  It  la  the 
act  that  the  court  conatders  In  these 
disbarment  proceedings"). 

39.  Sanborn  v.  Klmbalt,  64  Me.  140, 
160  (where  an  attorney,  guilty  of 
forging  a  deposition  and  offering  the 
same  In  court,  produced  a  pardon 
from  the  executive  for  the  offense 
of  forgery,  the  court  held  that  the 
effect  of  the  pardon  was  not  only  to 
release  the  attorney  from  the  pun- 
ishment prescribed  for  that  offense 
and  to  prevent  the  penalties  and  dis- 
abilities consequent  thereupon,  but 
also  to  blot  out  the  guilt  thus  In- 
curred so  that  In  the  eye  of  the  law 
he  was  as  Innocent  of  that  offense 
as  If  he  had  never  committed  It;  that 
tbe  pardon  made  a  new  man  In  re- 
spect to  that  particular  offense,  and 
gave  him  a  new  credit  and  capacity; 
that  to  exclude  him  from  the  office  he 
held  when  he  committed  the  offense 
would  be  to  enforce  a  punishment 
for  it  notwithstanding  the  pardon); 
Scott  V.  State,  6  Tex.  Civ.  A.  848,  26 
SW  8S7  <holdlnfr  that  a  statute  au- 
thorising the  dlBbannent  of  an  at- 
torney on  proof  of  a  conviction  of  a 
felony  does  not  allow  distwrment 
where  there  has  been  an  uncondi- 
tional pardon).  See  also  In  re  Oar- 
Ipnd,  4  Wall.  (U.  S.)  iZi,  380,  18  L. 
ed.  S«6.  _  ^  „  ^ 

40.  Matter  of  B  66  HowPr 

Peo.  V.  Thomas,  36  Colo.  126, 
91  P  36.  10  AnnCaa  886  and  note; 
Peo.  V.  Mead,  29  Colo.  344,  68  P  241; 

Matter  of   ,  86  N.  T.  B63:  In  re 

Platz,  42  Utah  439.  132  P  390.  And 
see  In  re  Smith,  73  Kan.  743,  SB  P 
684. 

43.    Peo.  V.  John,  212  111.  SIS,  72 

NE  789. 

43.  See  statutory  provisions:  and 
Matter  of  Leonard.  127  App.  Dlv.  493, 
111  NTS  905  [aff  193  N.  T.  655  mem, 
87  NE  1121  mem];  In  re  Mosher,  24 
Okl.  61.  102  P  705.  24  LRANS  630, 
20  AnnCas  209  and  note;  Dean  v. 
Stone,  2  Oltl.  13.  35  P  B7S;  State  Bd. 
of  Law  Examiners  v.  Williams,  116 
Tenn.  61,  92  SW  621. 

4ft.  Cal.— Lowenthal'a  Case,  61  Cal. 
122. 

Colo. — Peo.  V.  Campbell,  26  Colo. 
481.  68  P  691. 

Oa. — ^Propper  v.  Owens,  186  ua. 
737,  72  SE  242. 

Ida.— In  re  Bradley.  14  Ida.  784, 
96  P  208. 

III.— Peo.  V.  Hahn.  197  111.  187,  64 
NE  342. 

Mont. — In  re  Woodward,  27  Mont. 
366.  71  P  161. 

N.  T. — Matter  of  Leonard.  127  App. 
Dlv.  493.  Ill  NTS  905  [aff  193  N.  T. 
655  mem.  87  NE  1121  memi;  Matter 
of  Prltchett.  122  App.  Dlv.  8,  106  NTS 
847;  Matter  of  Marx,  116  App.  Dlv. 
448,  101  NTS  680. 

N.  D.— In  re  Olmstead,  11  N.  D. 
306,  01  NW  943. 

Okl.-— In  re  Mosher,  24  Okl.  61.  102 
P  706.  24  LRANS  630,  20  AnnCaa  209 


and  note;  Dean  v.  Stone,  1  Okl.  13, 
36  P  678. 

Pa.— In  re  Brown,  9  Pa.  Dlst.  103, 
2  Pittsb.  162:  In  re  O'ttrady,  4  Wkly 
NC  199. 

Tenn. — State  Bd.  of  Law  Elxam- 
iners  v.  Williams,  116  Tenn.  61.  66, 
92  SW  521  [quot  Cyc]. 

Can. — In  re  Rldout,  (Trio.  T.  2  A  8 
Vict.)  RoblMon  &  J.  Dig.  Can.  293. 
But  see  In  re  Holland,  6  U.  C.  Q.  B. 
O.  8.  441  (where  after  the  attorney 
had  been  admitted  for  two  years  the 
court  refused  to  strike  him  from  the 
roll  because  he  had  not  served  his 
full  period  as  an  articled  clerk). 

See  also  Matter  of  Myres.  8  Q.  B, 
616,  55  ECL  616,  115  Reprint  969:  Ex 
p.  Hill.  W.  Bl.  991.  96  Reprint  582. 

[a]  rravA  tn  pcoonxlaff  admlMloa 
will  not  1w  prMUMA  In  proceedtngs 
to  disbar.  In  re  Baiim,  10  Mont.  ^23, 
25  P  99. 

40.  In  re  Bradley,  14  Ida.  784.  96 
P  208:  Matter  of  Leonard,  127  App. 
Dlv.  493,  111  NTS  905  [aff  193  N.  T. 
655  mem,  87  NE  1121  mem]. 

[a]  As  to  term  of  atadj^An  In- 
formation for  disbarment  is  insufll- 
clent  which  alleKss  that  an  attorney 
made  a  false  aindavit  to  the  board 
of  law  examiners  concerning  his  term 
of  study,  but  faUs  to  state  that  the 
affidavit  was  fraudulently  made  with 
knowledge  of  its  falsity  or  with  in- 
tent to  jfraudulently  secure  a  certifi- 
cate of  qualification.  Peo.  v.  Corn- 
stock,  176  III.  192,  62  NE  67. 

[b]  As  to  term  of  olerfcshtp^An 
attorney  who  has  procured  his  ad- 
mission to  the  bar  by  his  personal 
false  affidavit  as  to  his  term  of  ser- 
vice in  a  law  office  ao  as  to  entitle 
him  to  the  examination,  and  used 
the  false  affidavit  of  an  attorney  for 
the  same  purpose,  will  be  disbarred. 
Matter  of  Singer,  156  App.  Dlv.  86. 
141  NTS  74. 

46.  Peo.  V.  Propper,  220  111.  466. 
77  NE  208;  Peo.  v.  ailmore,  214  III. 
669,  78  NE  737,  69  LRA  701:  Matter 
of  Krlsteller,  154  App,  Div.  556,  139 
NTS  64;  Matter  of  Quitman,  152  App. 
Dlv.  665,  137  NTS  1069;  Matter  of 
Prltchett.  122  App.  Div.  8,  106  NTS 
847:  State  Bd.  of  Law  Examiners  v. 
Shlmer,  (Tenn.)  174  SW  1142. 

Iff.  Co\o. — Peo.  V.  Campbell.  26 
Colo.  481,  68  P  691. 

Oa. — Propper  v.  Owens,  1S6  Qa.  787, 
72  BE  242. 

111.— Peo.  T.  Hahn,  197  XIL  137,  64 
NB  342. 

N.  T.— Matter  of  Prltchett,  122 
App.  Dlv.  8,  106  NTS  847  ;  Matter  of 
Marx,  116  App.  Dlv.  448,  101  NTS 

680. 

N.  D.— In  re  Olmstead,  11  N.  D. 
306.  91  NW  948. 

Oh].— In  re  Mosher,  24  Okl.  61.  102 
P  706,  24  LRAN8  530  and  note.  20 
AnnCas  209  and  note. 

Tenn. — State  Bd.  of  Law  Bixamln- 
ers  V.  Williams,  116  Tenn.  61,  92 
SW  621. 

[a]  *Tfc  Is  daac  that  this  was 
mod  or  deceit  In  the  prootedlngs 


by  which  he  was  admitted  to  prsc- 
twe,  and  that  for  this  fraud  and  de- 
ceit he  must  be  disbarred.  No  evi- 
dence could  possibly  change  this  rec- 
ord, for  even  If  he  was  unjustly  con- 
victed and  unjustly  dlst>arTed  in 
Maryland,  and  \be  pardon  of  the 
Oovernor  restored  hfm  to  his  full 
rights  as  a  citisen,  and  conceding 
that  injustice  was  done  by  bis  con- 
viction In  Maryland,  there  is  still  th« 
conceded  fact  that  he  obtained  bis 
admission  to  the  bar  in  this  State 
papers  which  carefully  omitted  a  dis- 
closure of  facts  which  had  relattoo 
to  the  practice  of  his  profession  In 
Maryland,  and  that  he  was,  therefore, 
guilty  of  fraud  and  deceit  In  the  pro- 
ceedings in  which  be  was  admitted  to 
the  bar."  Matter  of  Prltchett,  111 
App.  Dlv.  8.  10.  106  NTS  847. 

48.  U.  S.— Thatcher  v.  U.  S.,  !U 
Fed.  801,  189  CCA  865;  In  re  Thatch- 
er, 190  Fed.  969  [aft  212  Fed.  801. 
129  CCA  265];  Oeldera  v.  Haygood. 
182  Fed.  109:  In  re  Kirby,  84  Fed. 
606:  In  re  Walt,  13  Fed.  814:  U.  S.  v. 
Porter,  27  P.  Ca*.  No.  16,072.  2 
Cranch  C.  C.  60. 

Ark. — Wemlmont  v.  State.  101  Ark. 
210,  142  SW  194,  AnnCasl913D  1166. 

Cal.— In  re  Collins,  147  Cal.  3.  81 
P  220;  In  re  Stephens,  84  Cal.  77. 
24  P  46;  Matter  of  Tyler,  71  Cal.  36:, 
12  P  289,  IS  P  169;  Matter  of  Cow- 
dery,  69  Cal.  32,  10  P  47,  58  AmR  E4S 
(accepting  retainer,  after  expiration 
of  term  as  city  attorney,  not  to  ap- 
pear for  the  city  in  certain  pending 
suits);  Peo.  v.  Spencer,  61  Cal.  121 
(appearing  for  defendant  a^Unst 
whom,  as  district  attorney,  be  had 
drawn  the  indictment). 

Colo. — Peo.  V.  Manus,  28  O>lo.  83, 
62  P  840. 

Conn. — State  v.  Peck,  88  Conn.  447, 
91  A  274,  LRA1916A  663  and  note. 

D.  C.— Oarlleld  v.  U.  3..  82  App,  109. 

Hawaii.— Matter  of  Acbt,  10  HawaU 
7;  Matter  of  Paaklki.  8  Hawaii  618. 

111.— Peo.  V.  Phipps.  261  111.  576. 
104  NB  144;  Peo.  v.  Macauley,  230  III. 
208,  82  NE  612,  120  AmSR  287;  Pe«. 
V.  Keithley,  226  III.  30,  80  NE  60: 
Peo.  v.  Stlrlen,  224  HI.  636,  79  NB 
969;  Peo.  v.  Propper.  220  III.  465,  77 
NE  208;  Peo.  v.  Hooper.  218  HI.  313, 
319,  76  NE  896  [cit  Cyc]:  Peo.  v. 
Frlsch.  218  III.  275,  76  NB  104;  Pea 
V.  Hahn,  197  111.  137,  64  NB  341:  Peo. 
v.  Murphy,  119  III.  1S9,  S  NE  488. 

Iowa. — State  v.  Johnson,  149  lows 
462.  128  NW  837. 

Kan. — In  re  Washington,  82  Kan. 
829.  109  P  700. 

Ky.— Tudor  v.  <3om.,  84  SW  622,  27 
KyL  87. 

Minn. — State  Bd.  of  Examiners  t. 
De  la  Motte,  123  Minn.  54,  142  NW 
929. 

Mo. — In  re  MarBhall,  178  Mo.  A.  16, 
160  SW  531:  In  re  Lyons,  162  Ha  A 
o8S,  145  SW  844. 

Nebr.— State  v.  Pisher,  82  Nebr. 
361,  117  NW  882:  In  r«  Newby.  7* 
Nebr.  482,  107  NW  860. 

Nev.— In  re  Sohnltaer.  ZZ  Nev.  W, 
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may  oozuist  in  betnying  the  eonfldenee  of  a  client;^" 
ID  attempting  by  any  means  to  praetiee  a  fraud  or 
impoBe  upon  or  deceive  the  oourt,*"  the  adverse  par- 
ty, or  hia  eounsel;'^  and  in  fact  in  any  conduct  which 
tenda  to  bring  reproach  upon  the  legul  profeanon  or 
to  alienate  the  favorable  opinion  which  the  public 
should  entertain  eonceming  it.*^^ 


[i  48]  (2)  In  IMation  to  dient— (a)  In  Qm.- 
erskL  The  law  is  well  settled  that  unfaithful  or 
fraudulent  oonduct  of  an  attorney  toward  his  client, 
showing  the  unfitness  of  the  attorney  to  handle  the 
afFairs  of  others,  is  good  ground  for  suspension  or 
disbannent."    Thus  obtaining  monqr  or  property 


591,  lis  P  848.  81  941  [cU 

Cyc]. 

N.  H.— In  re  Moore.  7<  N.  H.  227,  81 
A  703. 

K.  T. — Matter  of  Abrahams,  IH 
App.  Dlv.  695,  143  NTS  927;  Matter 
or  Ooodman,  158  App.  Btv.  465,  143 
NTS  577;  Matter  of  Baylea,  158  App. 
Dlv.  883.  141  NTS  1062;  Matter  of 
Klsselburgh,  163  App.  Dlv.  884,  137 
NTS  1080:  Matter  of  Quitman,  152 
App.  Dlv.  865.  137  NTS  1069;  Matter 
of  Xash.  150  App.  Dlv.  487,  135  NTS 
370 ;  Matter  of  Voxman,  148  App. 
DW.  288,  132  NTS  217;  Matter  of 
Pascal.  146  App.  Dlv.  836,  131  NTS 
82S;  Matter  of  Harrington.  146  App. 
Dlv.  219,  180  NTS  820;  Matter  Of 
Chadsey,  141  App.  Dtv.  468,  136  NTS 
456  faff  201  N.  T.  672,  95  NB  1124 
mem] ;  Matter  of  Rothschild,  140 
App.  Dlv.  588,  126  NTS  629;  Matter 
of  Oreensteln,  140  App.  Dlv.  S47,  126 
NTS  791:  Matter  of  Robinson,  140 
App.  Dlv.  829,  126  NTS  198;  Matter 
of  Alexander,  137  App.  Dlv.  770,  122 
NTS  479;  Matter  of  Ooodman,  135 
Aptt.  Dlv.  594,  120  NTS  801  [aff  199 
NT  T,  145,  92  NE  211]:  Matter  of 
Joseph,  136  App.  Dlv.  689,  120  NTS 
793;  Matter  of  Shay,  133  App.  Dlv. 
547.  118  NTS  146;  Matter  of  Hart, 
131  App.  Dlv.  661,  116  NTS  193;  Mat- 
ter of  Rockmore,  127  App.  Dlv.  499, 
111  NTS  879  ;  Matter  of  O'Sulllvan, 
122  App.  Dlv.  527,  107  NTS  468;  Mat- 
ter of  Randall,  122  App.  Dlv.  1,  106 
NT'S  948  [aff  198  N.  T.  669  mem,  90 
KB  118S  memi:  Matter  of  Hansen, 
120  Aj>p.  Dlv.  877,  106  NTS  169  [ait 
192  N.  T.  538  mem,  84  NE  1114  memi; 
Matter  of  Stern,  120  App.  Dlv.  376, 
106  NTS  199;  Matter  of  Kalten- 
bursb.  116  App.  Dtv.  84«.  101  NTS 
t07  [afC  188  N;  T.  41,  80  NB  S70]: 
Matter  of  Freedman,  lit  App.  Dlv. 

3ST,  8»  NTS  136;  Hatter  of   »  10 

App.  IMv.  491.  42  NTS  268;  Matter  of 
Titua.  SI  NTS  724;  Matter  of  Bleak- 
ley,  6  Paige  311  (purchasing  de- 
mands for  purpose  of  Instituting  suit 
thereon  and  agreeing  to  accept  as 
compensation  a  percentage'of  amount 
recovered);  New  Tork  Bank  v.  Stry- 
ker.  1  Wheel.  Cr.  880. 

N.  D.— In  re  Voss,  11  N.  D.  540, 
SO  KW  15;  In  re  Crum,  7  N.  D.  316, 
76  NW  267;  State  v.  Root,  6  N.  D. 
487.  67  NW  590,  57  AmSR  588. 

Oh. — In  re  Thatcher,  80  Oh.  St 
492.  89  NE  89;  In  re  Cunningham,  9 
Ob.  Deo.  <Reprlnt>  717,  16  CincLBul 
447,  19  ClncLBuI  816;  In  re  Dellen- 
bauf  h.  17  Ob.  Clr.  Gt.  SIS;  Matter  of 
Burke.  17  Oh.  Clr.  Ct  S16,  9  Oh.  Clr. 
I>ec.  S50. 

Or. — Ex  p.  Dltohburn,  32  Or.  638, 
S2  £^  694 

Pa. — Gates'  Case,  1  Pa,  Co.  236:  Ex 
p.  Onrla.  81  liSglnt  SO;  In  re  Ken- 
■tnvton.  etc,  Tnmp.  Road  Co.,  12 
Phlla.  611. 

PhUlpplne.— In  re  Adrlatloo,  7 
pfaUipplne  ITS. 

R.  I.— Murray  v.  Lliotte.  31  R.  I. 
77  A  SSI. 

8.  e— In  re  Bvana.  84  8.  C  414,  78 
SE  227. 

S.  D.— In  re  Sherin,  27  8.  D.  832, 
ISO  NW  761,  40  LRANS  SOI.  Ann 
CaslSlSD  446;  In  re  Ramsey.  24 
S.  D.  2«fi,  123  NW  726.  See  In 
re  Johnson,  27  S.  D.  386,  131  NW 
453. 

Utah. — In  re  Snow,  27  Utah  S66, 
274.  76  P  741  [quot  Cyc]. 

wash. — State  v.  Rossman.  53 
Wasb.  1,  101  P  367,  21  LRANS  821. 
17  AnnCos  625  and  note;  SUte  v. 
Martin.  46  Wash.  76.  87  P  1054;  In  re 
WMSh.  SS  Wash.  60,  68,  78  P  710. 


W.  Va.— State  vt  Says,  64  W.  Va. 

46,  61  SB  355. 

Man. — 111  re  P.  E.  H..  22  Man.  746. 

Ont. — Ite  Titus,  5  Ont.  87;  Rex  v. 
Whitehead,  T;iylor  (U.  C.)  476. 

48.  Wt^riiiiiioiu  V.  ,Sl:iLi.>,  101  Ark. 
210,  142  .^W  i;n,  Aiin<"':islL<I.'!D  1156; 
Ex  p.  Dilchliur!!.  ^2  Or.  53S,  52  V 
694.    And  see  Intra  J  48, 

SOh  Wernlmont  v.  State.  101  Ark. 
210,  142  HW  194.  AiinCiisllinU  1156; 
Ex  p.  Ditchburn.  32  Or.  53a,  52  P 
694.    And  f^ee  Infra  S  33. 

01.  Wernlmont  v.  State,  101  Ark. 
210,  142  SW  194,  Ann(^sl918D  1156; 
Ex  P.  Dltchbum,  82  Or.  638,  62  P  694. 
And  see  Infra  S  62. 

 [a]    VnmA   on   Mlvwtw  pai^^ 

Where  an  attorney  for  plaintiff  dis- 
missed the  suit  before  a  Justice,  and 
induced  defendiuu  to  believe  that  11 
had  been  dropped,  and  afterward 
took  an  appeal  and  obtained  a  Judg- 
ment by  default,  and  caused  execu- 
tion to  De  levied  on  real  estate  with- 
out notice  lo  defendant,  with  Intent 
to  get  tlil<;  to  tlic  real  estate.  It  Is 
ground  for  dlabarment.  Peo.  v. 
Hooper.  Eis  III,  ;ii3,  T5  NR  896. 

U.  WenilnioiU  v.  .State.  101  Ark. 
210,  142  SW  194.  AnnCasl913D  1156; 
Garfield  V.  fiSt  Ajml  (D.  a)  109 ; 

SUte  v.  MKttE 'ir^mifi.' 78.  87  P 
1054. 

[a]  "KlsdemMnor  in  his  profes- 
■loaal  eapacity,"  In  the  statuttj  re- 
lating to  attorneys,  does  not  mean 
offenses  punishable  by  tine  and  ini- 
prlBonment  In  the  county  Jail,  but 
merely      professional  misbehavior. 

Matter  of  Z  ,  89  Mo.  A.  426  ;  In  re 

Bowman,  7  Mo.  A.  569.  See  also 
State  v.  Rob^naon,  26  Tex.  86?  <hoId- 
Ing  that  i.S  oi;,the  Texas  act  of  1846, 
declaring  that,  any  attorney  guUty  of 
any  malpnptlca  shall  b«  liable  to  be 
■uspendeil  .does  not  relate  to  con- 
duct or  mAipractlca  constituting  any 
of  the  offenses  named  In  B  6  of  said 
act,  which  provides  that  no  person 
convicted  of  perjury,  bribery,  etc.. 
shall  have  a  license  as  an  atlornev). 

[b]  •violation  of  the  oath  taken 
by  [am  attorney]  or  of  his  duilt-is  a.s 
such  attorney,'  as  ground  fur  sus- 
pension or  removal,  includes  all  acts 
of  the  attorney  when  acting  a.s  .such 
which  Involve  the  honesty  and  reli- 
ability of  his  conduct  toward  clients 
and  others.  State  v,  Martin,  45 
Wash.  78.  87  P  10r>4. 

[c]  Practicing  nnder  an  assnmed 
name  (1>  is  not  warranted  by  N.  Y. 
Pen.  Code  5  363b  which  authorizes 
the  conducting  of  a  business  under 
an  assumed  name  upon  complying: 
with  certain  formalities,  and  an  at- 
torney who  In  his  practice  assumes 
the  namf  of  one  who  has  been  sus- 
pended froin  practice  because  of  a 
conviction  of  crime  '  Is  guilty  of 
fraud  and  malpractice,  for  which  he 
should  be  disbarred.  Matter  of  Kaf- 
fenburgh,  115  App/Div.  818  faff  188 
N.  T.  «^  10,  NB  670.  101  NTS  607]. 
(2)  When'lUBIttt  is  disbarred  from  the 
practice  'of  ^he  law,  any  attorney 
who  knowingly  allows  such  an  at- 
torney to  practice  in  his  name  com- 
mits an  offense  which  disqualifies 
him  from  further  practice.  Matter 
of  Quitman,  162  App.  Dlv.  8667137 
NTS  1069. 

[d]  <Walpraotfce  or  other  gross 
mlSOOBdnct"  Is  a  ground  of  removal 
of  an  attorney  at  law  from  his  otHce 
under  Pub.  St.  c  158,4tM*  Oawley  v. 
O-Connell.  174  MaiAgSKMS,  £8  NE 


67,  providing  for  the  disbarment  of 
an  attorney  guilty  of  deceit,  means 
concealment  or  false  suggestion, 
while  acting  in  the  capacity  of  at- 
torney.  made  In  order  to  mislead  the 
court  or  injure  an  opposing  party, 
and  does  not  authorize  the  disbar- 
ment of  an  attorney  for  such  acts 
L^ommittiid  by  him  as  a  party  liti- 
gant, he  havinn  undergone  the  pun- 
ishment provided  for  such  conduct 
by  a  party.  Matter  of  Post,  4  Sllv. 
Sup.  248,  7  NYS  438.  See  also  Loofl 
V.  Lawlon,  14  Hun  (N.  T.)  688. 

[f]  Sednetloa  of  a  ateaognvlmr 
ftu  oouUantUt  — oretary  is  not  un- 
professional conduct  Involving  moral 
turpitude  within  the  meaning  of  a 
statute  providing  for  the  disbarment 
of  attorneys.  State  v.  Byrkett,  4 
OhS&CP  89.  3  OhNP  S8. 

[g]  Uniting  the  fonotlons  of  at- 
torney and  constable  at  the  same 
time  Is  not  an  <iiiense  derogatory  to 
the  dIsclpliiH'  iimX  honor  of  the  bar. 
O'Fnrrei)  v.  Quibnc  Dlst.  Bar  Coun- 
cil. 1  Que,  L.  1.^4. 

[h]  Where  an  attorney  WM  tried 
and  actiuitted  of  m  oztaas,  it  is  no 
ground  lor  lil.s  disbarment  that, 
pending;  the  criminal  proceedings,  he 
asked  ihe  distriei  attorney  for  time 
In  which  to  tlx  up  the  case  with  the 
prosecutor.  I'x  ji.  Trumbore,  89  Leg 
Int   (Pa.)  3."';. 

r  i  ]  Beceiving  moaey  for  cam- 
paign pnrpoBea  while  a  candidate  for 
onire,  whi<'h  moTiey  was  afterward 
returned,  doc.'^  nut  warrant  the  dis- 
barment of  tin;  candidate  after  his 
election.  IVo.  v.  Qoddard,  11  Colo. 
25a.  18  P  338. 

63.  U.  S.— Thatcher  v.  U.  S.,  212 
Fed.  801,  129  CCA  255:  Qelders  v. 
Haygood,  182  Fed.  109;  In  re  Boone, 

83  1^  M4:..U.  8.  v.  Costen,  38  Fed. 

cffT-^n  Mi  mnf ord.  167  Cal.  486. 
108  P  322;  In  re  CoUltiB.  147  Cal.  8. 
81  P  220:  Matter  of  Whlttemors,  «» 

Cal.  67,  10  P  68. 

Toln— V.  Mead,  29  Colo.  344. 
fi^i  !■  2\l:  !■..)  SlndUnger,  28  Colo. 
i^.'.S,  Gi  i-'  i:n,  ]■.•:>.  V.  Betts,  26  Colo. 
521,  f.R  I*  r.  o.  V.  Selig,  25  Colo. 

505,  55  p 

Conn, — F:i  iilUld  County  Bar  v. 
Taylor,  60  rorm,  11,  22  A  441,  18 
LRA  707  and  note.  Compare  Griev- 
ance Comiiiiticc  V.  Bnnls,  84  Conn. 
594.  KG  A  767. 

— In  rc  Hoffecker,  60  A  981. 

Hawaii.— Matter  of  Mllla,  17  Ha- 
waii 564;  M.Ttter  of  Kelllkoa,  6  Ha- 
waii 279.  See  also  In  re  Keawehuna- 
hala,  G  Hawaii  li:!;  In  re  Kellipio,  6 
Hawaii  111. 

III.— Peo.  V.  Gilbert,  263  111.  86,  104 
NE  10S2;  Peo.  v,  Knefel,  233  111.  133. 

84  NE  172:  Peo.  v.  Kelthley,  225  III. 
30.  SO  NK  50:  Peo.  v.  Prlsch,  218  III. 
275,  76  NB  904;  Peo.  v.  Belinski,  205 
III.  564.  69  NE  5;  Peo.  v.  George,  186 
III.  122,  57  NE  804;  Peo.  v.  Ford.  54 
111.  520;  Peo.  v.  Lamborn,  2  111.  123. 

Iowa. — State  v.  Rohrig,  169  Iowa 
725,  736,  139  NW  808  [cit  Cycl; 
State  V.  Mogher,  128  Iowa  82,  108 
NW  105,  S  AnnCas  984;  State  v. 
Howard.  112  15#a  266.  83  NW  976. 

I-a.— State  v.  Nix,  136  La.  811,  817, 
66  S  230  [clt  Cvc];  State  v.  Richard- 
son. 122  T,a.  1064.  48  S  458. 

Me, — Ptrout  V    Troctor,  71  Me.  288. 
Mass. — PnsU  ii  liar  Assoc.  v.  Hale, 
137  Mass.  1 ^    >JR  885;  Boston  Bar 
Assoc.  V.  Crreiihi.od.  168  Mass.  169, 
46  NE  56R, 

Minn.' — State  Bd.  of  Examiners  v. 

1S2  Hinn.  490.  142  NW  733. 
Xb  M  Thresher,  SS  Mont. 
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from  a  dimt  by  extortion,"  or  by  f  ahe  representa- 
tions relative  to  matters  intrusted  to  him  as  an  at- 
torney," or  for  wbicb  he  fails  to  render  any  ade- 
quate serviee,"  irarrants  disbarment.  The  same  is 
true  of  defraadingf  a  client  by  means  of  false  and 
misleading  statements,*'  by  knowingly  giving  false 
adviee,°'  by  inducing  a  settlement  to  the  disadvan- 
tage of  a  client,**  or  by  withdrawing  a  motion  for 
a  new  trial  without  the  knowledge  or  authority  of 
his  client."* 

Mentally  incompeteiLt  client.  An  attorney's  ac- 
ceptance of  a  retainer  from  a  client  to  investigate 
bis  rights  is  not  improper,  although  the  attorney 
knows  him  to  be  a  lunatic,  or  later  discovers  that 
fact,  for  to  hold  otherwise  would  deprive  an  insane 


penon  of  tke  aid  and  aasistanoe  of  counsel  in  pn>- 
teeting  his  ri^ts.*^  But,  where  an  attorney  pro- 
cures conveyances  fnnn  a  mentally  incompetent  eh- 
ent  of  practictUly  all  his  property,  it  is  gironnd  for 
disbarment.'* 

49]  (b)  Representing  Conflicting  Interests. 
Attempting  to  act  for  one  party  to  a  litigation  after 
having  been  engaged  to  represent  the  adverse  hti- 
gant,  and  seeking  to  use  the  knowledge  and 
secrets  acquired  from  the  first  Iit^:ant  for  the 
benefit  of  the  second  .  and  the  injury  of  the 
first,  is  such  cnlpable  conduct  as  will  always  jus- 
tify disbarment  unless  satisfactory  explanation  can 
be  made;""  and  it  makes  no  difference  in  this  respeet 
whether  the  relation  itself  has  been  terminated,  for 


441.  84  P  S7(L  114  AmBB.  8S4,  8  Ann 
Cas  846;  SUte  v.  Cadwdll,  16  Mont. 
118.  40  F  17S. 

N.  J.— In  re  Bedle,  (Sup.)  87  A  100; 
In  re  Simpson,  (Sup.)  83  A  507;  In 
re  Cahlll,  66  N.  J.  L.  537,  50  A  119; 
In  re  McDermit,  63  N.  J.  L.  476,  43  A 
685  :  Tate  v.  Field,  60  N.  J.  Eq.  42, 
46  A  962. 

N.  M.— Ex  p.  Hlttaon.  15  N.  M.  6. 
99  P  689. 

N.  Y.— In  re  Clark.  184  N.  T.  222. 
77  NE  1:  Matter  of  Bears,  158  App. 
DIv.  469,  143  NTS  595;  Matter  of 
Slawson,  158  App.  Dlv.  467,  143  NTS 
694;  Matter  of  Shamroth,  148  App. 
niv.  828,  133  NTS  514;  Matter  of 
Pascal,  146  App.  Dlv.  836,  131  NTS 
823;  Matter  of  Logan,  143  App.  Dlv. 
225.  128  NTS  134;  Matter  of  Peuch- 
twanger,  139  App.  Div.  36,  123  NTS 
798;  Matter  of  Rosenthal,  137  App. 
I>lv.  772,  122  NTS  471;  Matter  of  An- 
drews, 137  App.  Dlv.  353.  121  NTS 
986;  Matter  of  O'SuIllvan,  122  App. 
Dlv.  627,  107  NTS  462;  Matter  of 
Cobn,  120  App.  Dlv.  378.  105  NTS  84; 
Matter  of  Stem.  120  App.  Dlv.  375. 

106  NTS  189;  Matter  of  V  10 

App.  Dlv.  491,  42  NTS  268. 

N.  D. — In  re  Simpson,  9  N.  D.  ST9, 
88  NW  541. 

Pa. — Malres*  Disbarment.  188  Pa. 
99,  41  A  988;  Serfaas*  Case.  118  Pa. 
465,  9  A  674  [aff  2  Pa.  Co.  649].  . 

R.  I.— Crafts  V.  LlEOtte.  84  R.  I. 
648,  84  A  1081. 

S.  D. — In  re  Ramsey.  24  S.  D.  266. 
123  NW  726;  In  re  Egan,  22  S.  D.  366, 
117  NW  874;  In  re  ^:illott,  18  S.  D. 
264.  100  NW  431. 

VL— In  re  Aldrlch.  86  Vt  631,  86 
A  801;  In  re  Jones,  70  Vt.  .71,  39  A 
1087. 

Wis.— In  re  O-  *  78  Wis.  608,  42 

NW  221. 

Man. — In  re  P.  E.  H.,  22  Man.  746; 
Re  J.  R,  6  Man.  19. 

Ont.— Hands  v.  Upper  Canada  Law 
Soc  16  Ont.  626  [app  dlsm  17  Ont. 
300  (app  allowed  17  Ont.  A.  41)1;  In 
re  Attorney.  39  U.  C.  Q.  B.  171. 

[a]  lUaoondnot  lUnstrated. — An 
attorney,  after  having  successfully 
defended  his  client  against  an  at- 
tack on  his  homestead  claim,  being 
unable  to  collect  his  fee,  threatened 
to  deprive  his  client  of  his  bome- 
atead.  The  threat  proving  of  no 
avail,  he  instigated  another  contest 
against  his  former  client's  home- 
stead, based  largely  on  the  same 
facts  as  the  previous  contest,  and  in 
the  course  of  It  testified' against  htm 
concerning  facts  the  knowledge  of 
which  he  had  acquired  during  the 
existence  of  their  relation  as  attor- 
ney and  client.    It  was  held  that  he 

should  be  disbarred.    In  re  O  ,  73 

Wis.  602.  42  NW  221. 

[b]  KUoondnet  not  Iresnltlnir  In 
Joss. — An  attorney  who,  while  acting 
as  attorney  fOr  the  estate  of  a  dece- 
dent, ignored  every  statutory  provi- 
sion to  protect  estates  from  spolia- 
tion, but  who  showed  that  in  fact 
no  one  was  defrauded,  was  not  guilty 
of  professional  misconduct  justrfying 
disbarment.  In  re  O'Keefe,  49  Mont. 
869.  148  P  688. 


[c1  OhaWMi 
••rvioM. — (1)  "A 


for  profMMloaai 

charge   made  In 


good  faith  by  an  attorney  for  pro- 
fessional services,  made  In  compli- 
ance with  the  terms  of  a  contract 
with  his  client  which  Is  not  illegal, 
cannot  be  said  to  be  extortionate," 
Grievance  Committee  v.  Knnis,  84 
Conn.  594,  605.  80  A  767.  (2)  "The 
mere  fact  that  the  appellant  and 
respondent  differed  as  to  the  kind  or 
amount  of  compensation  to  be  paid 
for  services  rendered  in  no  way 
proves  that  the  respondent  was  un- 
faithful to  his  client  In  the  discharge 
of  his  duties  as  attorney."  Payette 
V.  Willis,  23  Wash.  299,  309,  63  P  254. 

E4.  Feo.  V.  Varniim,  28  Colo.  '849, 
64  P  202:  Peo.  T.  Frlsch,  218  111.  276, 
76  NE  904. 

56.  Cal. — In  re  Danford,  167  Cal. 
425,  108  P  322. 

Colo. — Peo,  V.  Patterson,  66  Colo, 
296,  138  P  30:  Peo.  v.  Sindllnger,  28 
Colo.  258.  64  P  191. 

111.— Peo.  V.  Payson,  215  111.  476, 
74  NE  383  (fraud  of  state's  attor- 
ney); Peo.  v.  Shirley,  214  111.  142.  73 
NE  SOS:  Peo.  v.  Georsw.  186  III.  122. 
67  NB  804;  Peo.  v.  Ford.  64  lU. 
520. 

Me. — Strout  v.  Proctor,  71  Me.  888 
(where  an  attorney  by  fitlse  repre- 
sentations Induced  a  female  client  to 
sign  a  bill  of  sale  transferring  all  of 
her  goods  to  his  wife ;  he  then  in- 
duced her  to'  leave  the  state  hur- 
riedly, pretending  that  she  was  about 
to  be  arrested.  Upon  her  departure 
he  seized  all  her  goods  covered  by 
the  fraudulent  bill  of  sale,  and  she 
was  compelled  to  resort  to  an  action 
to  replevy  them.  The  court  held  that 
he  should  be  disbarred). 

Minn. — State  Bd.  of  Examiners  v. 
Byrnes,  100  Minn.  76,  110  NW  341. 

N.  J. — In  re  Simpson,  (Sup.)  82  A 
607. 

N.  T.— Matter  of  WeUl.  165  App. 
Div.  675,  150  NTS  802;  Matter  of 
Robinson.  163  App.  Div.  844.' 147  NTS 
103;  Matter  of  Logan,  14S  App.  Div. 
226,  128  NTS  134;  Matter  of  Andrews, 
137  App.  Dlv.  368,  121  NTS  935. 

Or.— State  V.  Smith,  144  P  424. 

S.  D.— In  re  Elliott,  18  S.  D.  264. 
100  NW  431. 

66.  In  re  Bedle,  (N.  J.  Sup.)  87  A 
100;  In  re  HcDermlt,  68  N.  3.  L  476, 
43  A  685;  Matter  of  Robinson,  168 
App.  Dlv.  844.  147  NTS  lOS. 

[a]  Tlw  MMMptaBos  of  a  S—  and 
svMMVMit  deaerUOB  of  lila  cUmt 
warrants  the  indefinite  sUstMnslon  of 
an  attorney.  Ex  p.  nnley,  91  8.  C. 
37,  81  SE  279, 

57.  Peo.  V,  Robinson.  32  Colo.  241, 
246,  76  P  922  (holding,  however,  that 
"a  misstatement  by  an  attorney 
which  does  not  defraud  the  person 
to  whom  It  is  made,  or  deceive  him 
tp  his  prejudice,  is  not  sufUctent  to 
justify  disbarment"). 

[a]  Ai  to  status  of  ease. — The 
conduct  of  an  attorney  In  assuring 
his  client  that  the  case  was  on  the 
calendar  and  was  being  diligently 

grosecuted  when   it  had  not  even 
een  placed  on  the  calendar  and  no- 
ticed for  trial  vas  highly  Improper. 


Hatter  of  Boehm,  160  App.  Dlv.  443, 
135  NTS  142. 

[  b  ]  As  to  collsotiOBS.  Although 
an  attorney  falsely  represents  that 
no  collection^  have  been  made  on  a 
claim.  If  the  amount  collected  only 
equals  the  minimum  fee  for  collect- 
ing the  claim  It  is  no  ground  for  dis- 
barment, Peo.  V.  Robinson,  32  Colo. 
241,  76  P  922. 

[c]  raise  reprsseatatioBS  nm6» 
with  a  view  to  obtain,  •mployaust 
may  be  sufficient  to  warrant  disbar- 
ment. In  re  Boone,  83  Fed.  941; 
Stale  V,  Martin,  46  Wash.  76,  87  P 
1054. 

[d]  BepresMitliif  to  a  dlmit  that 
a  divorce  had  been  sscnrsd.  and  de- 
livering to  him  a  copy  of  a  fictltiouB 
decree,  when,  in  fact  no  suit  for  di- 
vorce had  been  Instituted,  Is  casse 
for  disbarment.  Peo,  v.  BelinAl,  SOS 
111.  664,  69  NE  6. 

58.  Peo.  V.  Volllntlne,  264  HI.  686. 
106  NE  448:  Matter  of  Randall,  Itl 
App.  Dlv.  1,  106  NTS  948  [UK  1» 
N.  T.  669  mem.  90  NE  1165  mem]. 

[a]  A>  to  InT— ii— t  of  trust 
fnads.^ — Where  an  attorney  advlwd 
and  procured  a  client  to  Invest  trust 
funds  in  a  real  estate  speculation  In 
which  the  attorney  was  Interested  he 
should  be  disbarred.  Matter  of  Weill, 
165  App.  Dlv.  675,  150  NTS  802. 

[b]  ZBdudsig  a  client  to  Inu-  a 
mortrage,  representing  It  as  a  first. 
when  in  fact  it  was  a  second,  mort- 
gage Is  ground  for  disbarment.  Mat- 
ter of  'Thorn.  166  App.  Dlv.  161,  149 
NTS  507. 

SB.  Peo.  V.  Kiethey,  225  111.  30,  86 
NE  50. 

60.  State  Bd.  of  Law  Examiners  v. 
De  la  Molte,  123  Minn.  54,  142  NW 
929. 

61.  Peo.  V.  Adams,  249  lU.  S24,  94 

NE  960. 

ea.   In  re  Egan.  22  &.  D.  166.  117 

NW  874. 

63.  U,  S.— Thatcher  v.  U.  S.,  21! 
Fed.  801.  129  CCA  265  [atT  190  Fed. 
969,  and  reh  den  219  Fed.  173];  In  re 
Boone,  83  Fed.  944;  V.  S.  v.  Costeo,  IS 
Fed.- 24  (where  the  facts  of  a  pro- 
ceeding to  disbar  were  these:  An 
attorney  was  counsel  for  the  com- 
plainant In  certain  litigation.  After 
acting  as  such  for  some  time  be 
ceased  to He  thus  employed,  and  sub- 
sequently offered  his  services  to  the 
other  side,  and  advised  Its  counsel,  i* 
seems,  through  corren)ondenee.  that 
he  was  In  possession  of  facts  of  great 
importance  to  that  side,  that  he  de- 
sired employment,  but  that  he  wished 
the  fact  of  his  employment  con- 
cealed. Mr.  Justice  Brewer,  upon 
this  showing,  granted  the  applica- 
tion for  disbarment). 

Cal.— Matter  of  Luce,  83  Cal.  803. 
28  P  350  (holding  that,  since  there 
must  be  a  union  of  act  and  intent, 
the  acceptance  of  a  retainer  from 
one  about  to  make  an  assignment  for 
the  beneBt  of  his  creditors  while 
having  in  his  possession  a  forxotteo 
claim  against  such  insolvent  was  not 
such  unprofessional  conduct  aa  Justi- 
fied disbarment);  In  re  Stephens,  71 
Cal.   357,   19  P  646;  Weldekind  v. 
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the  obligation  of  fidelity  and  k^ralty  Btill  oontinuea.'* 
Of  couree  an  attorney  may  repreaent  his  olient 's  ad- 
nrsary  -with  perfect  propriety  whenever  their  in- 
tereflts  are  not  hostile  to  each  other.^^  Consequently 
the  mere  fact  that  he  apparently  oocnpied  that  po- 
aitioQ  does  not  necesaarily  imply  that  in  doing  so  he 
has  been  guilty  of  such  unprofessional  eondnct  as 
Tarraats  disbarment."*  In  order  to  entail  that  eon- 
Beqnenee  it  should  appear  that  there  were  antag- 
onistio  interests  in  faet  wbioh  he  assumed  to  repre- 
sent tipon  both  sides,**^  and  that  in  assuming  this 
relation  to  both  sides  of  a  controversy  he  was  acting 

TnolQtnne  County  Water  Co..  74 
3SS,  19  P  173,  5  AmSR  445;  Peo.  v. 
Spencer.  61  Cal.  128.    See  also  In  re 
Stephens,  84  Cal.  77,  24  P  46. 

Conn. — Fairfield  County  Bar  v. 
Taylor,  60  Conn.  11,  22  A  441.  13  LRA 
767  (where  an  attorney  took  a  case 
ttalnat  one  of  his  cltents  a^id  em- 
tuoyod  another  lawyer  to  prosecute 
it.  He  then  advised  his  client  and 
his  cllenfB  wife  that  ther  were  11- 
ftble  for  the  claim,  and  had  better 
pay  It,  althouth  In  fact  thejr  were 
not  liable.  He  divided  the  fee  with 
Ilia  aaalstant.  It  was  held  that  a 
Jad^ment  of  absolute  disbarment 
should  issue  against  him). 

Hawaii. — Matter  of  Maroon.  16 
Hawaii  761;  Matter  of  Humphreys,  15 
Hawaii  15S. 

Ill.—Peo.  V.  Keltbley,  225  111.  30,  80 
NE  59. 

Mass. — Cowley         O'Connell,  174 

Uaas.  253.  53  NB  1001,  54  NE  558. 
Mont.— in    re   Carleton,    33  Mont. 

4S1,  84  P  788.  114  AmSR  826. 
N.  T.— Matter  of  Ltchtenbers,  164 

App.  Dlv.  BOO,  150  NTS  7. 
Phillptilne.— Matter   of  Hamilton, 

34  Philippine  100. 
See  also  Infra  |  105. 
[a]   Appeazluff    for  pcosMUtloa 

aad  defsiiM'— (f)  It  Is  a  sufficient 

CBUEe  for  disbarment  for  an  attor- 
ney and  counselor  to  uri;e  and  aid  In 

the  prosecution,  and  then  appear  for 

the  defense  of  a  person  charged  with 

crime.    In  re  Stephens,  71  Cal.  367, 

19  P  646.    (2)  Likewise  an  attorney 

who  la  employed   to   represent  the 

prosecutor  In  a  criminal  caae,  and  ac- 
cepts money  from  defendant  In  oon- 

alderatlon  of  a  dlsmlsasl  la  guilty  of 

malpraotioe  and  should  be  suspended 

from  practice  or  disbarred.   Tudor  v. 

Com.,  84  SW  522.  27  KyL  87. 

[b1    l>urtaexAlv  (1)  of  the  United 

States  district  attorney  and  a  person 

regularly  defending  accused  persons 

In  the  United  States  district  court. 

with  a  division  of  fees,  wilt  Justify 

disbarment  of  the  district  attorney, 

although  not   forbidden   by  statute. 

In  re  Lyons,  162  Mo.  A.  6S8,  145  SW 

844..   (2)  But  acceptance  of  retainer 

to    defend    persons    in    the  United 

States 'district  court  by  a  person  as- 
sociated with  the  distrlet  attorney  in 

civil  hoslnese  has  been  held  not  to 
justify  disbarment  of  the  district  at- 
torney. In  re  Lyons,  supra. 
M.  In  re  Boone,  83  Fed.  944. 
(a1  -Tor  •xalBple,  (l)  in  the  case 
of  In  rw  Cowdery,  69  Cal.  32,  68  AmR 
B4S,  an  attorney,  after  hie  term  of 
office  as  city  attorney  had  ended, 
took  a  retainer  from  another  attor< 
ney  not  to  appear  .for  the  city  In  cer- 
tain pending  siiltB  to  which  the  city 
was  a  party.  Ha  hatf  no  personal 
knowledge  when  he  took  the  retainer 
of  the  law  or  the  facta'  in  the  suits. 
It  was  .held  that  hUr  conduct  Justl- 
fled  his  aiBbarmetlt.  it)  And  In  a 
subsequent  case  the  attorney  for  the 
adverse  party  who  gave  him  the  re- 
tainer and  made  the  agreement  with 
him  was  disbarred  for  such  conduct. 
In  r« 'Whlttemore,,69  Cal.  67,  10  P 
■  ".  , 

.66.  .  In  re  BopfiQ,  U>Fed.  944.  See 
infra  I  Ui.  '   '  :■ 

[a]  "BUI  tart  of  lawwlatswnr  te 
not  wtaetfier  tf^a  ,  attorney  baa  ever 


from  a  eoirupt  motive  or  with  an  evil  intent,  and 
that  by  reason  of  sneh  conduct  some  injury  or  wrong 
was  sostained  by  parties  interrated  directly  or  in- 
directly in  the  litigation.'^ 

50]  (c)  UiBappropriation  and  Failnre  to  Ac- 
count — aa.  In  GeneraL  Whether  so  provided  by 
statute  or  not,  it  is  always  a  ground  for  the  dis- 
barment of  an  attorney  that  he  has  misappropriated 
the  fnnds  of  his  client,  either  by  failing  to  pay  over 
money  collected  by  him  for  his  client  or  by  appro- 
priating to  his  own  use  funds  intrusted  to  his  care,*' 
provided  the  circumstances  attending  the  transaction 


appeared  for  the  party  against  whom 
he  now  proposes  to  appear,  but  It  Is 
whether  his  accepting  the  new  re- 
tainer will  require  him,  In  forward- 
ing the  Interests  of  his  new  client, 
to  do  anything  which  will  Injuri- 
ously affect  his  former  client  In  any 
matter  In  which  he  formerly  repre- 
sented him,  and  also  whether  he  will 
be  called  upon,  in  hla  new  relation,  to 
use  against  hla  former  client  any 
knowledge  or  information  acqnired 
through  their  former  connection." 
In  re  Boona,  81  Fed.  944,  962. 

ee.  In  re  Collins.  147  Cal.  8,  81  P 
2i0. 

07.   In  re  Collins,  147  Cal.  8,  81  P 

220. 

[a]  Vor  eaanmle^  It  Is  not  ground 
for  disbarment  of  an  attorney  that  he 
gave  an  opinion  that  a  deed  was  valid 
and  afterward  brought  suit  against 
the  grantee  to  recover  the  land  based 
on  defects  In  the  title  not  Involvtog 
such  deed.  Oeldera  v.  Haygood,  182 
Fed.  109. 

68.  In  re  CoUlns.  147  Cal.  8,  81  P 
220:  In  re  Johnson,  27  S.  D.  386,  131 
NW  463. 

[a]  rallare  to  dlaolose  to  a  oUsnt 
all  bis  ooaneotloa  with  adveraa 
claims,  on  being  retained.  Is  not  suf- 
ficient ground  for  disbarment  where 
the  attorney  mentioned  such  claims 
to  the  client  and  believed  that  the 
latter  was  familiar  with  all  former 
litigation  concerning  the  transac- 
tions, and  proceeds  no  further  in  the 
prosecution  of  the  same.  Davla  v. 
Chattanooga  Union  R.  Co^  SS  Fed. 
169. 

69.  U.  B. — Jeffries  v,  latnrie,  SS 
Fed.  786  [air  27  Fed.  196],  See  also 
In  re  Snyder,  24  Fed.  910. 

Cal. — In  re  Burrls,  101  Cal.  624,  86 
P  101;  In  re  Tyler,  71  Cal.  853,  12  P 
289,  13  P  169;  In  re  Treadwell.  67 
Cal.  858,  7  P  724. 

Colo. — Peo.  V.  Nicholas,  36  Colo. 
42,  84  P  67;  Peo.  v.  Esslngton,  82 
Colo.  168,  7B  P  394;  Peo.  V.  Kelsey, 
82  Colo.  1,  75  P  390;  Peo.  v.  Web- 
ster, 31  Colo.  43,  71  P  1116;  Peo.  v. 
Mead,  29  Colo.  344,  68  P  241;  Peo.  v. 
SIndllnger,  28  Colo.  258,  64  P  191; 
Peo.  V.  Waldron,  2^  Colo.  249,  64  P 
1S6;  Peo.  v.  Webster,  28  Colo.  223, 
64  P  207;  Peo.  v.  Hays,  28  Colo.  83, 
62  P  832  ;  Peo.  v.  Betts,  26  Colo.  621, 
58  P  1091;  Peo.  v.  Walkey.  26  Colo. 
483,  68  P  591;  Peo.  v.  Sellg,  25  Colo. 
606,  55  P  722;  Peo.  v.  Ryalls,  8  Colo. 
332,  7  P  290;  Matter  of  Browne.  2 
Colo.  653. 

Oa.— Baker  v.  SUte,  »0  Oa.  162.  16 
788. 

Hawaii.— Matter  of  Nafaoe^  8  Bar 
wall  265. 

in.— Peo.  V.  Story,  266  TO.  207,  106 
NB  797;  P«o.  v.  VoUlntlne,  264  III. 
686,  106  KE  443  (suspension  for  one 
year);  Peo.  v.  Phlppa,  261  111.  676. 
104  ME  144;  Peo.  v.  Bamborough,  266 
111.  92,  99  NE  368  (withholding  mon- 
ey for  unreasonable  charges);  Peo.  v. 
Chamberlain,  242  Til.  260,  89  NE  994: 
Peo.  V.  Pattlson,  241  III.  89,  89  NB 
254;  Peo.  v.  Stlrlen.  224  111.  636,  79 
NE  969;  Peo.  v.  Oilroore,  214  111.  669, 
73  NE  737.  69  LRA  701 ;  Peo.  v. 
Salomon,  184  111.  490,  66  NE  815;  Peo. 
v.  Cole.  84  111.  327;  Peo.  v.  Palmer, 
61  in.  256;  Dlnamoor  v.  Breaater, 
66  111.  A.   207.     Sm  also  Peo.  v. 


ApiJleton,  10."i  111.   474.  44  AmR  812. 

I  lid. — Kepler  v.  Kllngensmith,  60 
Ind.  434. 

Iowa. — Slemmer  v.  Wright,  64 
Iowa  164.  6  NW  IRl. 

Kan,— in  re  Washington,  82  Kan. 
829,  109  P  700;  In  re  Wilaon,  79  Kan. 
674,  677,  100  P  635,  21  L.RANS  517, 
17  AnnCas  690  and  note  [clt  Cyol. 

Ky.— Com.  V.  Roe.  129  Ky.  650,  111 
8W  683,  19  LBANS  413  and  note; 
Wilson  v.  P<q>ham,  91  Ky.  327,  IS  SW 
859,  18  KyL  904. '  •  " 

Mass. — Boston  Bar  Aasoo.  v,  Cas- 
ey, 196  Mass.  100,  81  NE  892. 

Minn. — State  Bd.  of  Ex-iTnliiora  v. 
Novotny,  122  Minn.  490,  NW  TH:!; 
Soulhworth  v.  Bearnes.  Minn.  31, 
92  NW  4r.6:  In  re  Temple,  33  Minn. 
343,  23  NW  463, 

Mo. — In  re  Marshall,  178  Mo.  A,  16, 

leii  .'^W  531;  Matter  of  Z  ,  89  Mo. 

A.  42fi. 

Mont. — In  re  Thresher,  33  Mont. 
441.  84  P  876.  114  AniSR  834,  8  Ann 
Cns  845:  In  re  Weed.  26  Mont.  507. 
t;s  p  1115;  State  v.  Baum.  14  Mont. 
12   35  P  108 

N.  H,— In  re  Allen.  76  N.  H.  301, 
73  A  804;  Delano's  Case.  58  N.  H.  6, 
42  AmR  555  (misappropriating  mon- 
ey received  as  tax  collector). 

N.  J.~ln  re  l^upJ  |7  A  10ft; 

j"  1^  M^&mlt,  it  R 

A  685. 

N.  M.— In  re  Veeder.  11  N.  M.  48. 
66  P  645. 

N.  T.— Hatter  of  .  8«  N.  T.  661; 

XaittWiOC  Iievlan,  185  Add.  Plv.  Ml, 
Ul^  KV8  >a»i  Hatter  ofWelll,  1«< 
App.  Dlv.  «76,  160  NTS  802;  Hatter  of 
La  Far.  1S4  Ajn>.  Dlv.  928,  149  NTS 
486;  Matter  of  Jones.  163  App.  Dlv. 
S.'iO.  147  NYS  583:  Matter  of  Feln- 
lilatt,  162  Ai)|i.  liiv.  .Sfi6,  146  NYS 
H(14 ;  M^mer  of  Hartridgp,  162  App. 
Mv.  S77,  146  NYS  421;  Matter  of 
Kmith,  1 6 1  App.  r)iv.  63  S,  146  NYS 
IHJfl;  Matter  of  AvrulLs.  161  App.  Dlv. 
ri49,  146  NYS  741;  Matter  of  Herbst. 
158  App.  Dlv.  601,  143  NYS  890;  Mat- 
ter of  Rich,  U>%  App.  Dlv.  473.  143 
NYS  623  ;  Matter  of  Ketin.'v,  1  r.5 
App.  Dlv.  890.  140  N*YS  314;  'Mattrr 
Of  Buchlor,  155  App.  Dlv.  216.  140 
NYS  324:  Mailer  of  KlaselbuTBh.  153 
App.  Dlv.  884,  137  NYS  1060;  Matter 
Of  Lent,  152  App.  Div.  868.  137  NYS 
1052  [afC  210  N.  V.  GiVt  mem.  104  NB 
1133  mem]:  Matter  of  Quitman.  162 
App.  Dlv.  865,  137  NYS  1069:  Mattar 
of  Lash.  150  App.  Div.  467.  IH  K& 
!170;  Matter  of  Shamroth,  148  AbO. 
D(v.  828,  133  NYS  514;  Hatter  of 
XfrnrlM  148  App.  Dlv.  196.  122  KYS 
UHj'Jbtter  of  Smith.  148  App.  Dlv. 
t»U-  1*%  NTS  804;  Matter  of  Green- 
hunt,  146  App.  Dlv.  945  mem,  131  NYS 
881;  Hatter  of  Schwartzkopf,  146 
App.  Dlv.  930  mem.  1.11  NYS  385; 
Matter  of  Saver.  14fi  App.  Dlv.  928 
mem.  131  NYS  381;  Matter  of  Sleek- 
ier. 146  App.  Dlv.  827,  131  NYS  766; 
Matter  of  Harrington.  146  App,  Dlv. 
219.  130  NYS  920:  Matter  of  Iron- 
Bide,  143  App.  Dlv.  921.  128  NYS 
125;  Matter  of  .Spenser.  143  App.  Div, 
229.  128  NYS  168  [aft  203  N.  Y.  «18 
mem.  96  NE  1131  mem];  Matters* 
Prinsteln,  142  App.  Dlv.  807.  127  NTS 
629;  Matter  of  Cohn,  141  App.  .Dlv. 
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an  Btteh  as  to  satisfy  the  eonrt  that  the  attorney 
is  acting  iii  bad  faith  or  with  a  fraudnlent  puiv 
pMe.*"    Mere  nonpayment  of  money,  not  aecom- 

ter  of  Roclunore,  189  App.  DIv.  71, 

12S  NTS  MB;  Matter  of  Feuohtwang- 

er,  139  App.  Dlv.  36.  123  NYS  798; 

Mfttter  of  Flower,  138  App.  Dlv.  102, 

1S9  NTS  886:  Hatter  of  Rosenthal, 
  jj^^ 


panied  with  any  fnnd  or  diahcowBty,  it  not  siH* 
cient  ground  for  disbarment,' althon^  an  attoi^ 
ney  is  snbjeet  to  eensore  for  failure  to  keep  the 


U7  App.  Dlv.  772,  122  NTS  471; 
rork  Bar  Assoc.  v.  Chappell,  131  App. 
mv.  «»,  lis  NTS  868 :  Hatt«r  of 
BDGkmore.  130  App.  Dlv.  B86,  117  N 
yS  B12;  Matter  of  Cohn,  120  App.  Dlv. 
Sn.  105  NTS  84:  Matter  of  Stern, 
12Q  App.  Dlv.  375.  105  MVS  199;  Mat- 
ter of  Clark.  lOS  Apit.  IMv.  150,  95 
NTS  888  [a.n  184  N.  V.  222.  77  NE 
U:  In  re  Titus.  21  NYS  724;  Matter 
of  Bleakle\.  5  P;ilKf  .■}!]. 

N.  T). — In  re  Simpson,  9  N.  D.  879, 
83  NW  541. 

Oh.— Stiile  V.  H^ind,  9  Oh.  -12;  Cot- 
ton V.  Ashley,  11  Oh.  CIr.  Ct.  47,  6  Oh. 
Cir.  Dec.  fl;  In  re  Swadeiier,  S  OhS 
&CP  598,  7  OhNl'  i-ir,. 

Or. — State  v.  Smith.  144  P  424. 

Pa. — In  re  GraffluB.  241  I'a.  222,  88 
A  429  (failure  to  reLuin  nmney  on 
demand);  Kennedy's  l>i-sl>arniont,  178 
Pa.  232.  35  A  995;  In  re  A..  11  Pa. 
Dl8t.  268;  In  re  Maires,  7  Pa.  Dlat 
297,  4  LackLegN  139;  In  re  Davie. 
AD  IAhlBl.R«v  19.  8  North  Co.  S24; 
SishWe  Case,  15  TorkLeerRec  101; 
BlMnd«l*«  .  CftM.  IS  TorktAcReo  77. 
pa9  AllB^'B  Case,  IS  TttncLSKRM 

R.  I.— O'Connor  v.  Hi4ton,  89  A 
242:  Champagne  v.  Benoit,  78  A  1008. 

Tenn. — State  V.  Davl«,  92  Tenn. 
684,  23  SW  59. 

VriB.—in  re  O  ,  78  Wis.  608,  48 

WW  221. 

Can. — Honan  v.  Montreal  Bar,  30 
Can.  S.  C.  1  Caff  8  Que.  Q.  B.  26]. 

B.  C— In  re  Blake.  6  B.  C.  276. 

Man. — Re  J.  B..  6  Man.  19. 

N.  W.  Terr. — In  re  Harris,  3  Terr. 
L.  105;  Re  Harris,  3  Terr.  L.  70;  In 
re  Forbes,  2  Terr.  L.  410;  Harris  v. 
Bume,  2  Terr.  L.  230. 

See  also  In  re  Hollecker,  (Del.)  60 
A  981;  Dlna  v.  Thurston.  39  App. 
<D.  C.)  26f;  Re  Knowles,  16  Ont.  Pr. 
408. 

ral  XUwtntloiui^(l)  An  attor- 
ney collected  for  a  client  arrears  of 
pension  amounting  to  seventeen  hun- 
dred dollars,  and  retained  twelve 
hundred  dollars,  alleslng  an  agree- 
ment with  the  client  that  all  over 
elffht  dollars  per  month  collected 
WftB  to  be  retained.  It  did  not  ap- 
pear that  the  client  knew  how  much 
he  was  entitled  to.  This  was  held 
■ufflclent  to  Justify  a  finding  of  de- 
celt  and  malpractice,  notwithstand- 
ing the  attorney  was  acquitted  upon 
a  criminal  trial  for  the  offense  In  the 

United  States  court.    Matter  of  , 

86  N.  Y.  563.  (2>  An  attorney  in 
whose  hands  a  note  had  been  placed 
for  collection  agreed  with  the  maker 
without  authority  that  If  she  would 
board  his  law  partner  he  would  In- 
derse  the  amount  on  the  note.  His 
client  repudiated  this  agreement 
and  collected  the  full  amount  of  the 
note  from  the  maker.  The  attorney 
never  accounted  to  his  client  for  the 
amount  Indorsed,  and  never  repaid 
It  to  the  maker.  It  was  held  that 
this  was  willful  professional  miscon- 
duct. In  re  Temple,  33  Minn.  343,  23 
NW  463.  <3)  An  attorney.  In  ao- 
ootintlng  to  his  client  for  money  col- 
lected, retained,  without  any  express 
contract  to  Justify  It,  fifty  per  cent' 
of  the  amount  collected,  and  gave  a 
fttlse  and  deceitful  account  of  the 
amount  paid  out  by  him  for  expenses, 
knowingly  and  willfully  representing 
that  amount  to  be  at  least  three 
times  as  much  as  It  was.  On  appli- 
cation it  was  held  that  he  should  be 
disbarred.  Baker  v.  State,  90  Oa. 
163,  15  3'E  788.  (4)  On  a  charge 
against  an  attorney  for  refusing  to 
pay  over  money  collected  by  him.  It 
appeared  that  the  mon^  had  long 


before  been  paid  to  the  party  en- 
titled who  had  made  no  complaint, 
and  that  there  was  a  dispute  as  to 
the  attorney's  fee.  It  was  held  that 
the  party  to  whom  the  money  be- 
longed being  satisfied,  it  was  no 
concern  of  the  relator  who  was  a 
stranger.   Peo.  T.  Allison.  68  III.  161. 

(6)  It  appearing  that  an  attorney 
had  received.  In  his  professional  ca- 
pacity, certain  money  to  bo  devoted 
to  specific  purposes  (inter  alia,  to 
procure  dismtssale  of  pending  suits 
or  to  be  returned),  and  that  the 
money  had  neither  been  used  nor  re- 
turned, he  was  suspended  from  prac- 
tice for  five  years.  In  re  Moore,  72 
Cal.  359,  13  F  885.  (6>  An  attorney 
acting  for  plaintiff  in  a  garnishment 
proceeding  induced  the  garnishee  to 
surrender  to  him  the  money  due  de- 
fendant, promising  to  protect  the 
garnishee's  interest.  He  then  dis- 
missed the  proceeding,  and  converted 
the  money  to  his  own  use.  It  was 
held  that  he  should  be  disbarred; 
that  the  fact  that  plaintiff  had  au- 
thorized him  to  use  the  money  was 
no  defense,  since  It  was  not  plain- 
tiff's but  the  garnishee's  money.  In 
re  O  ,  73  Wis.  602,  42  NW  221. 

(7)  An  attorney  who.  by  false  pre- 
teneea  procures  a  debt  due  to  his 
client  to  be  paid  to  htmaelf  and  then 
fraudulently  attempts  to  retain  It  for 
his  services,  when  he  has  been  em- 
ployed on  a  contingent  fee  which  la 
not  then  due,  is  properly  removed 
from  the  bar.  Baker  v.  State,  90  Oa. 
153,  15  3E  788;  Feo.  v.  Murphy.  119 
111.  159,  6  NE  488.  (8)  In  the  fol- 
lowing cases  the  evidence  Is  re- 
viewed and  the  attorney  found 
guilty  of  misappropriating  his  cli- 
ent's funds.  In  re  Burris,  101  Cal. 
624.  36  P  101;  In  re  Moore,  72  Cal. 
859,  13  P  885;  In  re  Tyler,  71  Cal. 
358.  12  P  289,  13  P  169;  In  re  Tread- 
well.  67  Cat.  363,  7  F  724 ;  Slemmer 
V.  Wright,  54  Iowa  164,  6  NW  181; 
State  V.  Baum,  14  Mont.  12.  35  P 
108;  Davis  V.  State.  92  Tenn.  634,  23 
SW  59.  See  also  Peo.  v.  Wyman, 
102  Cal.  552,  36  P  932  (evidence  held 
Insufflclent) . 

[b]  An  attorney  wlio  us«  »  otalm 
of  Us  olleat  to  pay  him  own  debts 
Is  guilty  of  misconduct  Justifying 
suspension.  In  re  Aldrlcn,  86  Vt 
531,  86  A  801. 

[c]  bMUl  to  third  pereo&p— 
Where  an  attorney  collected  money 
for  a  client,  and  without  his  knowl- 
edge, consent,  or  authority  loaned  it 
to  a  third  person  for  his  own  benefit, 
he  was  guilty  of  embexxlement  Justi- 
fying his  disbarment.  In  re  Simp- 
son, 9  N.  D.  379,  83  NW  541. 

[d]  Money  obtained  to  seonre 
pardon. — An  attorney  who  received 
from  a  woman  three  hundred  dol- 
lars to  obtain  the  release  of  the 
woman's  husband  from  prison,  agree- 
ing to  return  two  hundred  and  fifty 
dollars  of  the  money  if  he  did  not 
secure  a  pardon,  and  thereafter,  on 
falling  to  obtain  the  pardon,  refused 
to  return  the  money  and  appropri- 
ated it  to  his  own  use,  was  guilty  of 
misconduct  requiring  his  disbarment. 
Matter  of  O'Sullivan.  122  App.  Dlv. 
627,  107  NYS  462. 

[e]  The  Aet  that  an  attonsy  liad 
anttiovlty  to  indorse  a  elieok  and  re- 
ceive money  for  his  client  did  not  ex- 
cuse the  appropriation  of  the  pro- 
ceeds of  the  check  to  his  own  use, 
nor  was  such  misappropriation  ex- 
cused by  his  giving  the  client  his 
own  check,  where  he  had  never  of- 
fered to  refund  the  money  or  pay 
the  check.  In  re  Evans,  94  3.  C.  414. 
78  SB  227. 

[f]  In  Hovth  Carolina  under  the 
act  of  1871  an  attorney  cannot  be 
disbarred  unless  he  shall  have  been 
convicted  or  In  open  court  confessed 


himself  guilty  of  some  criminal  of- 
fense, showing  him  to  be  unfit  to  be 
trusted  In  the  discharge  of  the  dutlct 
of  his  profession.  Kane  v.  ^ywoo^ 
66  N.  C.  1. 

70.  Peo.  T.  Chamberlain,  142  in. 
860,  89  NB  994:  Com.  t.  Roe,  189  Kj. 
660.  118  SW  19  LRAN8  418  ud 
note.  See  Matter  of  Freed  man.  111 
App.  Dlv.  827,  99  NTS  135  (h^dlnc 
that  an  attorney  was  guilty  of  mi*- 
conduct  in  using  funds  of  an  estate 
within  Code  Civ.  Proc.  |  67,  aatborii* 
ing  suspension  from  praotlce  of  at- 
torneys). 

71.  111. — Peo.  V.  Bamborough,  1S( 
111.  92.  99  NB  868:  Peo.  v.  Sttrlen. 
224  111.  636,  79  NE  969. 

Iowa. — In  re  Condon,  147  NW  718. 

N.  J.— In  re  Lents,  66  N.  J.  U  114, 
46  A  761,  60  LRA  416  (payment  nb- 
sequently  made). 

N.  M.— In  re  Veeder.  11  N.  M.  41. 
66  P  546  (mere  delay  In  paying  over 
money  collected). 

N.  T. — Matter  of  Henderson,  111 
App.  Dlv.  944.  131  NTS  644  (mere 
long  delay). 

Vt.— In  re  Aldrlch.  86  VL  681,  88  A 
801. 

See  also  cases  supra  note  70. 

"There  must  be  very  qtedhLl  dr- 
cumetaneea  to  Justify  auoh  a  conns: 
mere  non-payment  of  money  will  not 
do."  Per  Jervla,  C.  J..  In  Gnllferd 
v.  Sims.  18  C.  B.  870,  T<  BCL  878.  118 
Reprint  1242. 

"While  the  courts  In  England  wfll 
not  strike  an  attorney  off  the  roll 
for  the  mere  nonpayment  of  money, 
it  Is  clear  they  will  do  so  when,  at 
In  this  case,  it  Is  shewn  that  the  at- 
torney has  fraudulently  and  diaboo- 
estly  misappropriated  moneys  tbat 
he  had  received.  Re  HUt.  L.  R.  8  Q. 
B.  643;  In  re  Sparks.  17  C.  B,  N.  & 
727,  112  ECL  727,  144  Reprint  291; 
Matter  of  Wright^  12  d  B.  N.  S.  70S. 
104  ECL  706,  142  Reprint  1319;"  Be  J. 
B..  6  Man.  19,  27. 

[a]  Blspnted  balnnoft*— Where  it 
clearly  appears  that  an  attorney  has 
not  been  guilty  of  any  fraud  or  de- 
ception toward  his  client,  the  fact 
that  he  may  owe  the  client  a  bal- 
ance on  an  account  growing  oat  ot 

{•rofesalonal  relations  between  then 
■  not  ground  for  disbarment,  where 
the  balance  la  the  aubjeet  of  a  bona 
fide  dlqnite.  Peo.  v.  Robloeon.  8S 
Colo.  241.  76  P  928. 

[b]  Withholding  amout  of  tflahn, 
—The  retention  by  an  attorney  fer 
an  administratrix,  from  funds  col- 
lected by  him,  of  an  amount  claimed 
to  be  due  him  from  her  decedent  dees 
not  merit  the  penalty  of  dlabftrment 
In  re  Thresher.  89  Mont.  11,  TS  P 
1109. 

[c]  sepoeltlnr    taaMm    Im  ova 

name. — The  conduct  of  an  attorney  Is 
depositing  his  client's  money  in  his 
own  name  and  taking  It  out  for  his 
own  use,  although  able  to  replsM  It 
at  any  time,  while  not  to  be  ocua- 
mended  la  not  fraudulent  so  as  to 
furnish  grounds  for  his  dlsbarmeBt. 
Peo.  v.  Humbert,  61  Colo.  68.  U7 
P  139  (where  the  court  aald:  If 
respondent  deposited  the  moner  to  a 
bank,  and  the  money  wma  tied  up  or 
tost  by  attachment  prooeedlnn,  and 
he  was  unable  to  have  the  in— ey 
forthcoming,  we  do  not  thtaik  nA 
misfortune  oonstltntea  a  oaune  fer 
disbarment.  We  think  respondeat 
should  not  have  deposited  the  moaer 
other  than  as  a  trust  fund.  More- 
over, he  should  have  set  forth  In  his 
answer  that  he  had  deposited  the 
money  and  the  facts  conoemlng  Its 
loss,  and  at  the  hearing  fully  ex- 
plained the  matter  by  his  own  ttad- 
mony.  We  cannot,  however,  amy  that 
because  he  failed  In  these  ro^peeta 
he  should  be  disbarred,  when  tlM  «vl- 
dence  of  petitioner  abowa  tlMU  l» 


For  later  oaais,  deralopaentB  and.duuwea  In  the  law  see  oumtUatlve  AnnoUtlona.  same  tltle^^sfce  and  note  nwubw. 
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funds  of  elienta  is  snoh  ft  manner  that  they  may  be 
paid  ever  on  demand  when  due.'*  The  amount  mis- 
qqiropxiated,^'  axtd  the  purpose  of  the  informant 
or  relator  are,  however,  immaterial.  The  excuse 
of  yimth  ftnd  inexperience  will  not  be  receiTed  ex- 
iept  perhapB  in  Oiitigation  of  the  penalty.^' 

Faihire  to  pay  due  wdely  to  insc^Teiicy.  In  cases 
There  there  has  been  no  fraud  or  willful  wrong,  and 
the  attorney's  failure  to  pay  over  was  due  solely 
to  his  insolvency,  the  court  has  sometimes  regarded 
the  proeeeding  as  a  mere  remedy  for  the  client,  and 
made  the  judgment  of  disbarment  conditional  to 
iake  effect  within  a  certain  time  unless  the  attorney 
^U,  before  that  time,  pay  over  to  the  client  all 
STODB  due  by  him  with  interest  and  costs.^* 

IHnlwdlcaice  to  otdet  requiring  payment  to  dlent. 
The  court  may  disbar  and  commit  for  contempt  an 
attorney  who  disobeys  its  order  requiring  him  to 
pay  over  to  his  client  money  collected  in  that  oonrt; 
such  imprisonment  is  not  imprisonment  for  debt 
within  the  eonstiitutional  prohibition.  Nor  is  it  ma- 
terial in  such  a  case  that  the  attorney  is  bankrupt; 
be  is  r^arded  not  as  a  mere  debtor,  but  as  one  who 
has  misappropriated  trust  funds.^' 

Heeeesi^  tbat  money  be  received  In  profeictonal 
atpad^.  It  has  been  held  that  it  must  appear  that 
the  money  or  other  funds  withheld  by  the  attorney 
eame  into  his  hands^  an4  ie  held  by  him,  in  hia  ca- 
padty  as  attorney,  and  that  he  cannot  be  disbarred 
for  retaining  money  aoquired  and  held  by  him  in 
pursuance  of  an  ordinary  contract  of  trade  not  in- 


Bftve  A  frank  and  reasonable  explana- 
tion of  tbe  entire  matter,  and  there 
WM  no  evidence  In  any  wise  dl«- 
credltbiK  hla  explanation");  In  re 
Duncan,  «4  S.  C  461.  U  SE  Ati. 

[d]  inai^  befOM  Hm  nOe  for 
Uafeanunt,  um  tmam  mam  *m»a 
mr  to  til*  oUeati  and  the  aubse- 
Quent  circumetences  do  not  varrant 
the  conclualon  that  tbe  attorney  Is 
unworthy  of  the  confidence  of  bla 
ellents,  disbarment  or  auspension  la 
not  proper.  In  re  Lenta,  SK  N,  J, 
1S4,  IST.  46  A  761.  M  LRA  416 
(where  tbe  court  aald:  "Thla,  there- 
fore, ia  the  caae  before  na:  that  np- 
warda  of  eight  yeara  ago  Hr.  L>enta 
wrongly  appropriated  to  hIa  own  aae 
about  12,900  of  money  belonrlna  to 
hIa  client;  that  auch  mlanse  was 
made  without  any  actual  Intent  to 
defraud,  and  with  the  purpose  and 
expectation  of  repaylns  it  when  de- 
manded; that  the  debt,  principal  and 
Interest,  waa  fully  paid  before  the 
present  proceedlns  was  Instituted, 
ao  that  tbe  client  has  aufTered  no 
loaa,  and  refuses  to  take  part  in  any 
complaint  acalnat  bis  attorney.  .  .  . 
We  think  tbe  court  wonld  not  be 
luatliled  tn  declaring  that  he  la  now 
anworthy  of  the  eonlldenea  of  clients, 
and  therefore  should  be  struck  from 
the  roll  of  attorneys  or  suspended 
from  the  practice  of  his  profession"). 

Tt.  Matter  of  Lampke.  166  App. 
Dir.  sit.  U9  3«TS  fU:  Hatter  of 
Hased,  1<S  App.  Dir.  ISO.  147  NTS 
(6t. 

n.  Matter  of  Sayer,  146  App.  Dlv. 
MS  mem,  181  NTS  881. 

T4.   Matter  of  Z  ,  89  Mo.  A. 

4X6. 

n.  Matter  of  KarUner,  1«S  App. 
Wv.  8»1.  147  NTS  6CS  (money  re- 
paid ;  attorney  reprimanded) ;  Matter 
of  Herbst,  168  App.  Dlv.  6ei,  143  NTS 
Its  (suspension);  Matter  of  Buchlor, 
156  App.  t>tr.  24(1,  140  NTS  324  (aua- 
penalon  foif  one  year), 

TC.  iCatter  of  Browne.  2  Colo.  653 
[mod  Peo:  t.  Ryaiia,  s  Ooio.  333.  383, 
T  P  no,  where  the  conrt  said:  "In 
oar  u>lnion,  tbe'  principal  object  of 
-Qiejaclalature  waa  to  place  In  the 
han«  «f  tbla  eonrt  an  additional 


power  whereby  the  profeaslon  may 
be  pureed  of  unworthy  members,  and 
lltisanta  be  protected  from  imposi- 
tions practlcM  by  auch  peraons,  and 
not  to  provide  a  remedy  for  clients 
to  colleet  their  money,  slnoo  an 
abundant  remedy  alrea^  existed  at 
common  law];  Davis  v.  State.  ftS 
Tenn.  634.  23  SW  S»;  JontB  r.  HlUer, 
1  Swan  (Tenn.)  151. 

TT.    JefTriea  v.  Laurie,  27  FM.  1S8; 
Peo.  T.  Salomon,  184  111.  490,  56 
816;  Peo.  v.  Cole,  84  111.  327:  Croaa  v. 

Ackley,  40  Iowa  498;  Matter  of  , 

1  D.  ft  R.  629,  16  Vid^  66.  But  see 
Guilford  V,  Sims.  13  C.  B.  870.  76  E 
CL  870,  138  Reprint  1242  (holding 
that  mere  nonpayment  of  money  by 
an  attorney,  required  by  an  order 
or  rule  of  court  to  be  paid,  la  not  a 
ground  for  disbarment;  that  attach- 
ment Is  the  proper  remedy);  In  re 
Sparks,  17  C.  B..  N.  S.  727.  112  ECL 
727,  144  Reprint  291  (holding  that  in 
auch  oaae  the  court  will  not  disbar 
except  upon  clear  proof  of  a  caae  of 
fraudulent  appropriation). 

n,  Peo.  V.  Appleton,  105  HI.  474, 
44  AmR  812:  Re  J.  R,  6  Man.  19;  In 
re  Keys,  13  U.  C.  C.  P.  3«2. 

ta}  Mmmv  Moelvad  In  piDfes- 
■loul  eivantr^d)  Where  a  so- 
licitor bas  been  appointed  a  trustee 
under  a  will  or  other  Instrument,  tt 
la  assumed  that  hIa  profesalonal 
character  has  been  one  of  the  con- 
aideratlons  Influencing  the  appoint- 
ment, and  hta  wrongful  retention  of 
the  money  renders  him  liable  to  dis- 
barment. In  re  Chandler,  22  Beav. 
263,  63  Reprint  1106.  (2)  An  attor- 
ney settling  litigation  in  behalf  of 
another  attorney  who  receives  money 
in  such  settlement  receives  It  In  a 
profesalonal  capacity.  Matter  of 
LaA,  160  App.  IMv.  4<7.  136  NTS 
370. 

T>.    See  aupra  S  49. 

ao.  In  re  Wilson,  79  Kan.  674,  100 
P  636.  21  LRANS  617,  17  AnnC^s 
690  and  note  (holding  that,  where  an 
attorney  accepta  employment  in  the 
course  of  which  he  receives  money 
belonging  to  bla  employer,  his 
wrongful  detention  of  It  la  a  sufn- 
olent    ground   for   disbarment,  al- 


Tolving  the  relation  of  attorney  and  client.''  Bat 
under  the  rule  that  misconduct  justifying  disbar- 
ment is  not  limited  to  acts  committed  strictly  in  a 
professional  character,  but  extends  to  all  such  mis- 
conduct as  would  have  prevented  an  admission  to 
the  bar,'"  it  is  immaterial  whether  the  money  eame 
into  the  attorney's  hands  in  a  professional  or  non- 
professional capacity.'* 

61]  bb.  By  One  Partner.  Where  two  or  more 
attorneys  are  practicing  in  partnership,  and  one  of 
them  receives  and  improperly  appropriates  the 
money  of  a  client  without  tbe  knowledge  of  his  part- 
ners, and  fails  on  demand  to  pay  it  over,  all  the 
members  of  the  firm  are  civilly  liable  for  the  amount 
so  misappropriated.'^  But  only  tbe  member  who  is 
personally  culpable  can  be  suspended  from  practice 
or  disbarred  therefor."  Where,  however,  the  money 
is  in  icontemplation  of  law  in  the  hands  of  the  firm 
and  all  the  members  thereof  have  knowledge  of  the 
misappropriation,  all  are  liable  to  disbarment,  al- 
though one  had  the  full  benefit  of  the  money." 

62]  (3)  In  Belation  to  Other  Attorneys.  An 
attorney  has  been  disbarred  for  attempting  to  make 
the  opposing  attorney  drunk  in  order  to  obtain  the 
advantage  of  him  in  tbe  trial  of  a  case,'*  for  inter- 
meddling between  a  brother  attorney  and  his  client," 
for  making  false  and  scandalous  statements  concern- 
ing a  fellow  attorney,"  and  for  instituting  disbar^ 
ment  proceedings  against  a  brother  attorney  with  im- 
proper motives  and  without  just  grounds."  Lack 
of  good  faith  in  his  dealings  with  an  opposing  at- 

though  he  may  not  have  been  called 
on  to  give  advice  on  legal  ouestlons 
or  to  take  part  in  lltlntion):  1^  re 

O  ,  73  Wis.  602,  42  NW  221. 

81.    See  infra  I  236. 
SB,  Cel.— In  re  Luce,  83  Cal.  SOI» 

28  P  860. 
Ind. — ^Kllngensmltb  v.  Kepler,  4t 

Ind.  341.  WInA.  484. 

N.  T.— Matter  of  Clarke.  161  App. 
Dlv.  «30,  146  NTS  1030. 

Tenn. — ^Porter  v.  Vance,  14  Lea 
629. 

Ont.— Re  ICcCaugher.  8  Ont  4SS. 
See  also  Harris  v.  jBume.  t  Terr. 
L.  230. 

83.  Peo.  V.  Betts,  26  Colo.  521,  68 
P  1091. 

84.  Dickens'  C:!aae,  67  Pa.  169,  G 
AmR  420. 

86.  Canal  Zone  v.  Qallndo,  1  Canal 
Zone  89;  Baker  v.  State,  90  Ga.  168, 
16  SB  788. 

[a]  VreJudMar  the  eUenVs  niad 
araiaat  aaotbev  Mtonay  Jointly  em- 
ployed bas  been  the  subject  of  repri- 
mand. Finley  v.  Acme  Kitchen  Fur- 
niture Co.,  119  Tenn.  698,  109  SW  S04. 

90.  Matter  of  Adrlaan^  17  App. 
(D.  C.)  39;  State  v.  Cary.  186  La.  679, 
65  S  748  (holding,  however,  that, 
where  the  attorney  of  an  executrix 
retains  funds  in  violation  of  statute, 
and  refuses  to  surrender  same  on 
demand  of  another  attorney  em- 
ployed by  the  executrix,  his  action 
conatitutes  probable  cause  for  an  Im- 
putation of  conversion  auch  aa  will 
protect  the  other  attorney  from  dis- 
barment for  "recklessly  and  wan- 
tonly attacking  the  character  of  a 
member  of  the  bar  In  good  stand- 
ing"). 

[a]  TO  make  a  sounllous  and 
libelous  attaok  on  aa  attorney  prose- 
cuting a  disbarment  proceeding,  in  a 
brief  In  the  course  of  the  proceed- 
ings. Is  Itself  a  ground  for  disbar- 
ment. Peo.  V.  Brown,  17  Colo.  431. 
30  P  388. 

B7.  Matter  of  Kelly.  62  N.  T.  198. 
But  see  Peo.  v.  Berry,  17  Colo.  322, 

29  P  904  (holding  that,  where  the  at- 
torney's misconduct  consisted  In  al- 
leging in  a  petition  unnecessary 
Binndaloua  matter  aa  to  the  moiV 
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tomey,  while  not  snffldent  to  warrant  disbarment, 

is  deserving  of  eondemnation.*' 

53]   (4)  In  BeUtion  to  Oonrt— (a)  In  OeneraL 

Professional  misconduct  anthorising  suspension  or 
disbarment  is  not  confined  to  misconduct  in  the  at- 
torney's relation  to  his  client,  bnt  includes  as  well 
misoonduct  toward  the  court  or  a  judge  in  or  out  o£ 
court.*" 

[$  54J    (b)  OffenaiTe  Conduct  toward  Judges. 

The  obligation  which  attorneys  assume  when  they 
aiti  admitted  to  the  bar  is  not  merely  to  be  obedient 
to  the  constitution  and  laws,  but  to  maintain  at  all 
times  the  respect  due  to  the  eonrts  of  justice  and  ja- 
dioial  officers.  This  obligation  is  not  discharged  by 
merely  observing  the  rules  of  courteous  demeanor  in 
open  court,  but  includes  abstaining  out  of  court  from 
insulting  language  and  offensive  conduct  toward  the 
judges  personally  for  their  jodioial  acts.    Thus  a 

cliaracter  of  another  attorney,  there 
la  an  adequate  remedy  by  contempt 
ItrooMdlngB  in  the  court  In  which  the 

E'  Ion*  was  Qled,  and  that  the  su- 
e  tourt  will  not  disbar  an  at- 
y  therefo^-). 
■B.    Matter  of  Cohn,  160  App.  DlT. 

wTMrNYa  UOt. 

,8t.  Gobb  V,  U.  S..  172  Fed.  641. 
96  CCA  477:  In  re  Newby,  76  Nebr. 
482.  107  NW  S50:  Bx  p.  ValdfiS,  8 
Porto  Rico  631. 

90.  Bradley  v.  Fisher,  IS  Wall. 
(U.  S.)  335,  20  li.  edl  646;  Beene  v. 
State,  22  Ark.  149;  State  V.  Ropt,  5  N. 
D.  IST.  i;?  NW  590.  57  AmSR  568; 
Ex  p.  Ditfhburn,  32  Or.  538.  62  P  694. 
Si'i'  iiiso  V:x  ji.  Sii'iiiniao,  96  Pa.  220, 
■Iti  -AniK  <'-"7 

[a]  Tlircatening'  or  tbutBf  jvdffe 
ont  of  court. — 1.1)  Ajj  attorney  may 
be  disbarred  for  stopping  a  Jud^e  on 
the  street  and  violently  abusing:  him 
concerning  his  conduct  In  a  cause. 
This  is  "maleonduct  In  office."  Peo. 
V,  areen,  7  Colo.  244,  3  P  374.  49  AmR 
S66.  (3)  It  has  been  held,  however, 
that  scurrilous  epithets  applied  to  a 
judge  In  vacation,  by  an  attorney,  do 
not  constitute  a  contempt  Involving 
fraudulent  or  dishonorable  conduct 
or  malpractice  within  the  meaning 
of  the  act  (1864)  c  118  9  2,  which 
provides  that  "no  fiourf  shall  strike 
an  attorney  or  counselor  at  law  from 
the  rolls  for  contempt,  unless  It  In- 
volve fraudulent  or  dishonorable  con- 
duct, or  malpractice."  Jackson  v. 
State,  21  Tex.  668,  674  (where  the 
court  said:  "The  conduct  here  re- 
ferred to  must  mean  conduct  as  an 
attorney,  not  merely  as  a  person, 
rt  is  only  his  official  conduct  with 
which  the  court  Is  concerned.  It  Is 
the  prostitution  of  his  office  to  cor- 
rupt practices  that  can  bring  him  In 
collision  with  hia  professional  fldel- 
Ity").  Compare  State  v,  McClaug- 
herty,  33  W.  Va.  250,  10  SE  407. 

91.  U.  S. — Bradley  v.  Fisher,  13 
Wall.  335,  20  L.  ed.  646;  In  re 
Thatcher.  190  Fed.  969  [aft  212  Fed. 
801,  129  CCA  255];  Cobb  v.  U.  8.,  172 
Fed.  641,  645,  96  CCA  477  [quot 
Cycl;  U.  S.  v.  Green,  S6  Fed.  857: 
Ex  p.  Cole,  6  F.  Cas.  No.  2,973,  1 
■McCrary  405  (where  the  law  In  such 
cases  Is  considered  at  length,  and  It 
wa9  held  that  a  proposition  by  an 

Sttomey  to  his  client  to  ylsft  with 
IB  wire  tbe  family  of  the  judge  be- 
fore whom  the  client's  cause  is  to  be 
heard,  and  to  endeavor.  In  conver- 
sations thus  to  be  had  in  advance  of 
the  hearing,  to  commit  the  Judge  to 
an  expression  of  opinion  favorable 
to  the  client's  case,  warrants  his  dis- 
missal from  the  bar.  So  also  of  a 
proposition  to  control  newspapers 
and  Induce  them  to  attack  the  Judge. 
But  the  same  Is  not  true  as  to  an  at- 
tempt to  commit  one  likely  to  be  ap- 
pointed receiver  of  a  railroad  to  a 
secret  pronilse  to  appoint  certain  per- 
Bons  to  positions  on  the  road.  It  not 


ttireat  of  personiU  ehastiaemmt  made  by  an  aitom^ 
to  a  judge  out  of  court  for  hia  conduct  during  the 
trial  of  a  pending  aaose  is  a  breaoh  of  this  obUga- 
tion  and  eonstitntea  sufficient  ground  for  striluflt; 
the  attorney  from  the  rolls.***  So  also  naingr  written 
or  spoken  language  reflecting  unjustly  upon  the  char- 
acter or  integrity  of  the  jvdge  of  the  court  is  eon- 
duct  unbecoming  an  attorney,  and  an  indignity  opoa 
the  court,  and  will  justify  the  soiumary  disbarment 
of  .the  attorney  guilty  of  it.**  Some  oases  hold  tfaat 
if  the  offense  is  committed  ont  of  court  the  offensive 
language  or  conduct  complained  of  must  have  had 
reference  to  the  official  acts  of  the  judge."*  While 
attorneys  have  the  widest  latitude  in  differing  with, 
and  criticizing  the  opinions  of,  the  courts,  yet  when 
they  resort  to  misrepresentation  and  unwarranted 
assaults  upon  the  courts  whose  officers  they  are, 
they  violate  their  duty  and  obligation."'  Such  eases 


being  alleged  that  . such  persona  were 
unflt,  or  that  the  pledge  was  not 
sought  in  the  interest  of  the  cllenL 
Nor  Is  it  any  ground  for  the  dis- 
missal of  an  attorney  from  the  bar 
that  In  letters  to  his  client  he  has 
charged  the  Judge,  before  whom  litl> 
gatlon  of  the  client  la  pending,  with 
warping  the  law  for  nersonal  or 
friendly  consideration^;  In  re  Haat- 
Ings,  11  P.  Cm.  No.  KLt».  4  AmLBev 
178. 

Ala. — Johnson  v.  State,  1S9  Ala.  98, 
44  a  671. 

Ark. — Beene  v.  State,  32  Ark.  149. 
C^al.— In  re  Collins,  147  Cal.  8,  81 
P  220;  Matter  of  Phllbrook.  106  Cal. 
471,  38  P  611,  884,  46  AmSI^  69  and 
note. 

D.  a— Hatter  of  Adrlaans,  IT  App. 

39. 

Fla.— State  v.  Haxwsll,  19  Fla.  81. 
Hawaii.— In  re  Campbell,  I  Hawaii 

27. 

Mich.— In  re  Mains,  121  Mich.  603, 
80  NW  714. 

Mlnn.~-State  Bd.  of  Sxamlners  v. 
Hart,  104  Minn.  88,  116  NW  212,  17 
L,RANS  585,  15  AnnCas  197  and  note. 

Nebr. — In  re  Dunn,  86  Nebr..  106, 
124  NW  120. 

Nev. — In  re  Maestretti,  80  Nev. 
191,  93  P  1006;  In  re  Breen.  30  Nev. 
164.  181,  93  P  997,  17  UlANS  61t 
and  note  [quot  Cycl. 

N.  T. — Matter  of  Rockmore,  127 
App.  Dlv.  499,  111  NTS  879. 

N.  D.— In  re  Vosa,  ll  H.  D.  640,  90 
NW  16. 

Oh. — In  re  Thatcher.  83  Oh.  St. 
246,  93  NE  896,  An»Casl91SA  810; 
In  re  Thatcher,  80  Oh.  St.  492,  89  NE 
89. 

Okl. — State  Bar  Commn.  v.  Sulli- 
van, 36  Okl.  746,  748,  181  P  703  [clt 

Cyc]. 

Or. — Ex  p.  Dltchburn,  32  Or.  638, 
52  P  694. 

Pa.— In  re  Scouten,  186  Pa.  270.  40 
A  481  (using  foul  and  abusive  lan- 
guage to  a  JudgB,  involving  charges 
against  the  integrity  of  the  latter, 
during  a  session  of  the  court  but  out- 
side the  court  room);  In  re  Smith,  2 
LackLegN  162. 

Porto  Rico. — Bx  p.  Mott,  4  Porto 
Rico  Fed.  476.  , 

UUh.—ln  re  Snow.,  27  UUh  266, 
274,  76  P  741  [quot  .Cyo];  Morrison 
v.  Snow,  26  Utah  247,  262,  72  P  924 
[cit  Cycl.  V 

Wash. — In  re  Robinson,  48  Wash. 
153,  92  P  929,  16  LRAN8  626  and 
note,  IB  AnnC^s  416. 

W.  Va. — State  v.  MoCaaugherty,  33 
W.  Va.  250,  10  SE  407. 

Wyo. — In  re  Brown,  3  Wyo.  121,  4 
P  1085  (applylnjj  to  the  court,  In 
conversation,  vile,  opprobrtoui^  and 
indecent  epithets). 

Can. — In  re  Hervey,  (Mich.  T.  5 
Vict.)  Robinson  A  J.  Can.  Dig.  809. 

[a]  Msason  for  rnls. — "Sut^  false 
and  scandalous  aoonsatlohs,  when 
made  by  a  sworn  officer  of  the  otnirt, 


whose  duty  tt  Is  to  maintain  the  r»> 

spect.  honor,  and  diaalty  of  tbe  Ju- 
diciary, is  a  scandal  that  must  neces- 
sarily affect  the  courts,  and  has  a 
tendency  to  degrade  and  bring  late 

Sublic  disrepute  the  entire  Judicial 
epartment  of  the  Stats  and  therebr 
weaken  Ita  effloacy  and  daatroy  Its 
uaefulness.  If  auch  practices  are  to 
be  permitted  and  indulged  In  by  at- 
tomsya  who  'are  Indifferent  to  tbe 
duties  Imposed  upon  them  by  the 
oath  they  have  taken,  and  who  bare 
but  little  or  no  regard  for  the  ethics 
of  the  legal  profession  .  ,  .  the  con- 
fldence  that  the  masses  of  the  people 
have  always  had  In  the  cx>urts  of 
Justice  In  this  country,  and  the  re- 
spect they  have  always  entertafaied 
for  them,  are  bound  to  be  to  some 
extent  weakened  and  their  moral 
support  accordingly  withdrawn.  Ac- 
cusations of  so  grave  and  serious  a 
character,  when  made  agalnat  a 
Judge  in  his  official  capacity  .  .  .  br 
an  attorney,  must  necessari^  have  a 
much  greater  Induenoe  on  the  public 
mind  than  when  made  In  tha  heat  of 
passion  by  some  defeated  and  disap- 
pointed litigant,  as  tbe  public  has  a 
right  to,  and  many  no  doubt  will, 
because  of  .  tbe  attorney's  position 
and  hia  connection  and  amliatloa 
with  the  courts  and  Judicial  oflloara, 
give  credence  to  the  charges,  how- 
ever false  ahd  unJustUlabla  they  may 
be."  In  re  Snow,  27  Utah  U6,  tn, 
76  P  741. 

[b]  pubUskta*  faiaa  ohaxMs  to 
laflnenoe  or  affect  Jndlolal  aoOoa  in 
a  pending  oause  Is  misconduct  on  the 
part  of  an  attorney  so  doing.  In  re 
Collins,  147  Cal.  8,  81  P  22?. 

SB.  Bradley  v.  Fisher,  18  Wall. 
(U.  S.)  336.  20  L.  ed.  646:  State  T. 
Kirhe,  12  Fla.  278,  95  AmD  814;  Ja^- 
son  V.  State,  21  Tax.  668. 

[a]  SovriUons  epltketa  uvUsd  to 
a  Jndr*'  la  vaoatlon  do  not  consti- 
tute a  contempt  within  tbe  meaning 
of  Tex.  acta  (1864)  p  118  i  2.  au- 
thorising disbarment  for  contempts 
Involving  fraudulent  or  dlshonoraole 
conduct  or  ntalpraotloe.  Jackson  v. 
SUte,  81  Tex.  <«8. 

[b]  posttag'  a  9a9«r  at  tha  oflaa 
doak  of  a.  }«dtav  accusing  him  of  be- 
ing a  base  and  corrupt  man.  Is  not 
suffioient  ground  tor  temporarily  re- 
voking an  attorney's  license  wher«  It 
does  not'  appear  that  the  charge  had 
reference  to  any  official  act  of  the 
Judge  or  jthat  It  was  oommttted  In 
term  time,  Neel  v.  State.  9  Ark.  tit. 
50  AmD  209. 

98.  U.  S:— Thatcher  V.  U.  S,  212 
Fed.  801,  129  CCA  266.  (aft  190  Fed- 
969,  and  reh  den  219  Fed.  173];  Cobb 
V.  U.  S.,  172  Fed.  641,  96  CCA  477. 

Mlnn.i-^tate  Bd.  of  Law  BxMVln- 
ers  V.  Hart,  104  Hlnn.-88,  121,  IK 
NW  212,  17  ZjRANS  68&  Mid  BOt%  » 
AnhCaa  '197  and  note. 

Nev.— In  re  Braen,  SO  Nev.  114.  M 
P  9»T,  17  LRAN8  STS  and  nota 


For  latav  caaaa,  davelopmaata  and  cbaaffaa  In  the  law  aaa  cumnlatlva  Annotatloaa,  sama  UUa,  pace  and  noto  anmbar. 
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have  arisen  in  whieh  the  libelous  or  Bcandalons  mat- 
ter eoneeming  one  or  more  judges,  constituting  the 
basis  of  the  charge,  was  made  a  part  of  a  brief,'*  a 
pleading,'*  a  petition  for  a  rehearing,'*  or  an  afflda- 
vit  in  a  cause and  it  has  been  held  that  the  writ- 
ing of  a  personal  letter  to  a  judge  complaining  of 
his  eonduet  and  refleotii^  upon  his  intcsrity  oonsti- 
tntes  professional  misconduct  for  whien  the  attoT^ 
ney  should  be  disciplined.'^ 

Attorney  not  prtvileged.  In  actions  for  libel  and 
slander  counsel  are  exempt  from  liability  for  de- 
famatory language  in  the  pleadingSf  or  published  or 


uttered  in  the  course  of  jodieial  proceedings,  pro- 
vided such  language  is  pertinent  and  mateiial  to  the 
case."  But  this  rale  does  not  apply,  and  cannot  be 
pleaded  as  a  defense,  in  proceedings  to  disbar  an  at- 
torney for  maliciously  slandering  the  judge  before 
whom  he  has  conducted  litigation;  in  such  a  case  de- 
fendant can  only  protect  himself  by  showing  the 
truth  of  the  charges  all^d.^ 

[$55]  (c)  Contempt  of  OonrL  Ordinarily  dis- 
barment will  not  be  ordered  for  a  contempt  of  court 
unless  the  contempt  is  of  so  gross  a  nature  as  to 
render  the  attorney  unworthy  of  his  oflSee.'  No 


N.  T. — Matter  of  Rockmore,  127 
App.  Div.  499,  602,  111  NTS  879 
(where  the  court  said:  "While  we 
recognize  the  inherent  right  of  an 
tttomey  In  a  case  decided  against 
him,  or  the  right  of  the  public  gen- 
erally, to  criticise  the  decisions  of 
the  courts,  or  the  reasons  announced 
for  them,  the  habit  of  criticising  the 
motives  of  judicial  offtcera  in  the 
performance  of  their  official  duties 
when  the  proceeding  Is  not  against 
the  officers  whose  acta  or  motives 
are  criticised,  tends  to  subvert  the 
conMenee  of  the  community  In  the 
courts  of  Justice  and  in  the  admin- 
istration of  jiutlce;  and  when  such 
chargres  are  made  by  officers  of  the 
courts  who  are  bound  by  their  duty 
to  protect  the  administration  of  Jus- 
tice, the  attorney  making  such 
charges  Is  guilty  of  professional 
misconduct"). 

Oh. — In  re  Thatcher,  80  Oh.  St 
4>2.  89  NB  39. 

S.  D.— In  re  Egan,  24  S.  D.  801,  123 
NW  478. 

fa]  CMttolsm  dlatJuriilshed  flmm 
almse  aad  slander.^ — "There  Is  a 
broad  distinction  between  fair  and 
temperate  criticism  and  abuse  or 
Blander  of  the  courts  or  Judges  con- 
stituting them.  .  .  .  While  Judicious 
criticism  is  a  necessary  and  eftective 
means  when  used  to  keep  the  Judges 
niindful  of  their  duties  and  to  pre- 
vent the  selection  of  Inefficient  Judges 
when  Judges  are  chosen  by  the  peo- 
ple; yet  when  carried  beyond  the 
limit  of  truth  and  fairness  nothing 
Is  more  certain  to  destroy  the  Ju- 
dicial balance  of  timid  Judges  and  to 
•ffectually  Impair  the  Impartial  ad- 
ministration of  Justice/'  In  re 
Thatcher,  80  Oh.  St.  678,  8» 
89. 

rb]  greedom  of  tn—6h. — Abusive 
language  cannot  "be  lustified  on  the 
ground  of  guaranteed  liberty  of 
speech.  When  a  man  enters  upon  a 
campaign  of  villlflcatlon,  he  takes  his 
fate  Into  his  own  hands,  and  must 
expect  to  be  held  to  answer  for  the 
abuse  of  the  privilege  extended  to 
him  bv  the  Constitution.  An  attor- 
ney of  more  than  20  years'  standing 
at  the  bar  must  be  presumed  to  know 
the  difference  between  respectful, 
fair,  and  candid  criticism,  and 
scandalous  abuse,  of  the  courts 
which  gave  him  the  high  privilege, 
not  as  a  matter  of  right,  to  be  a 
priest  at  the  altar  of  juatlce."  In  re 
Sgan,  24  8.  D.  301,  326,  123  NW  478. 

[c]  All  AttonsT  mar  freely  orltl- 
^*  a  CM aidaf  for  rsmMtloa  to  a 
jndunal  oOoe  as  far  as  the  facts 
justify,  and  may  give  expressions  of 
opinion  adverse  to  the  candidate's 
qnallflcatlons  If  made  in  good  faith, 
and  Is  not  confined  to  such  state- 
ments as  are  "decent  and  respectful," 
The  rule  governing  such  campaign 
utterances  must  he  that  of  qualified 
privilege:  Where  expressions  of 
opinion,  they  are  permitted  if  In 
good  faith  ;  and  where  statements  of 
fact,  they  may  he  made  If  true,  or  In 

good  faith  and  with  reasonable  cause 
elieved  to  be  true;  but  they  are  for- 
bidden If  the  derogatory  fact  alle- 
gations are  false,  and  are  by  the  ut- 
terer  knowi^  or  with  ordlxiarj  care 


should  be  known,  to  be  false. 
Thatcher  v.  U,  8..  218  Fed.  801.  129 
CCA  26E  [aff  190  Fed.  969,  and  reh 
den  219  Fed.  173];  In  re  Thatcher,  80 
Oh.  St.  492.  eeS.  89  NE  3*. 

[d]  irewspiwer  pubUeattoas.— 
(1)  In  the  case  of  Ex  p.  Stelnman,  96 
Pa.  220,  40  AmR  887  and  note,  cer- 
tain attorneys  who  were  also  editors 
of  a  newspaper  published  In  their 
newspaper  a  libelous  article  charg- 
ing a  Judge  with  prostituting  the  ma- 
chinery of  Justice  to  serve  party 
purposes  In  a  certain  case.  There- 
upon proceedings  for  disbarment 
were  Instituted  anlnat  them,  and 
they  were  disbarred  for  misbehavior 
In  office.  It  was  held  that  this  was 
error,  their  acta  as  editors  not  being 
"misbehavior  In  office."  (2>  In  State 
V.  HcClaugherty,  S3  W.  Va.  ISO,  269. 
10  SE  407,  an  attorney  was  dis- 
barred for  writing  and  publishing  a 
libelous  article  reflecting  upon  the 
character  and  integrity  of  the  court, 
and  charging  the  Judge  with  using 
his  power  to  secure  the  indictment 
oC  persons  of  an  opposite  political 
party.  The  case  of  Bx  p.  Stejn- 
man,  supra,  was  explained  on  the 
ground  that  there  was  a  special  and 
comprehensive  provision  of  the  con- 
stitution protecting  newspaper  pub- 
lications. The  court  also  held  that 
"the  disclaimer  [by  the  attorney] 
.  .  .  of  Intentional  disrespect  to  the 
Judge,  or  design  to  embarrass  the 
administration  of  Justice  la  no  ex- 
cuse, where  the  contrary  amMars  on 
a  fair  Interpretation  of  the  laniruaKe 
used." 

94.  V.  8.  T.  Oreen.  86  Fed.  867; 
Keller  V.  Boettcher,  83  Fed.  794,  37 
CCA  177;  Philbrook,  105  Cal.  471,  38 
P  611,  884,  45  AmSR  59;  In  re  ininn. 
86  Nebr.  606,  124  NW  120. 

95.  Peo.  v.  Brown,  17  Colo.  431,  30 
P  338  (charging  Judge,  In  the  plead- 
ings, with  falsifying  court  records); 
Peo.  V.  Oreen,  9  Colo.  608,  13  P  614 
(charging  Judge,  In  the  pleadings, 
with  accepting  bribe);  In  re  8now,  27 
Utah  2«6,  75  P  741;  In  re  lAmbuth. 
18  Wash.  478.  51  P  1071. 

[a]  Uhel  la  one  court  In  plead- 
Isga  before  another  oonrt. — The  fact 
that  the  libel  against  a  Judge  of  a 
state  court  is  contained  In  the  plead- 
ings In  a  case  before  a  federal  court 
does  not  rob  the  state  court  of  Its 

Jurisdiction  to  disbar  the  attorney 
or  such  libel.   Peo.  v.  Green,  9  Colo. 
506,  13  P  514. 

M.  In  re  Woolley,  11  Bush  (Ky.) 
96;  De  Armas'  Case,  10  Mart.  (La.) 
123;  In  re  Robinson,  48  Wash.  158, 
92  P  929,  16  LRAN8  525,  15  AnnCas 
415. 

•7.  In  re  Mains.  ISl  Mich.  603,  80 
NW  714;  Matter  of  Rockmore.  127 
App.  Dlv.  499,  111  NTS  879  ;  Matter 
of  Murray,  11  NTS  336  (charging  a 
surrogate  with  corrupt  practices,  In 
an  affidavit  made  In  the  letter's  court, 
and  reiterating  the  charges  In  the 
supreme  court). 

98.  Johnson  v.  State.  162  Ala.  93. 
44  S  671  (disbarment);  SUte  Bd.  of 
Law  Examiners  v.  Hart,  104  Minn.  88, 
116  NW  212,  17  LRANS  585  and  note. 
16  AnnCas  197  and  note  (suspension 
for  six  months):  Matter  of  Hanhetm, 
lit  App.  Dfr.  116,  99  NTS  87;  In  re 


Wilkes,   3   NTS  7BIL  »«   (where  It 

mipeared  that  the  "aoemod  attorney 
h:id  .iddresHtd  a  seeled  letter  to  a 
Justice  of  the  city  court  of  New 
York,  in  which  it  was  staled,  in 
reference  to  his  decision:  "It  Is  not 
Jaw;  neither  Is  it  common  sense. 
The  result  Is,  I  have  be.-n  robbed  of 
eighty  dollars"  And  it  was  decided 
that,  while  such  misconduct  was  not 
a  contempt  under  the  statute,  the 
matter  should  b©  "called  to  the  at- 
tention of  the  supreme  court,  which 
has  power  to  discipline  the  attorney." 
"If,"  says  the  court,  "counsel.  leanvsA 
In  the  law,  are  permitted,  by  writ- 
ings leveled  at  the  heads  of  Judffei. 
to  olwrge  them  with  Iffuoranee,  with 
nan^  rulings,  and  with  robbery, 
either  as  principals  or  accessoriea  It 
will  not  be  long  before  the  general 
public  may  feel  that  they  may  r^ 
dress  their  fancied  grievances  In  like 
manner,  and  thus  the  lot  of  a  Judge 
will  be  anything  but  a  happy  one, 
and  the  administration  of  justice 
will  fall  Into  bad  repute");  In  re 
Grimn,  1  NTS  7. 

[a]  A  private  letter  to  a  Jndge  to 
which  the  writer  gav*  no  public ity 
Wfis  held  not  to  call  for  disbarment, 
hut  tnerelv  for  a  public  reprimand. 
Matter  of  Maiihelm,  113  App.  Dtv. 
J  36.  99  NTS  ST. 

[b]  better  snbsogitentlT  VttV 
lishad. — In  In  re  Austin.  5  Raw4a 
(Pa.)  191.  tt  AmD  657,  it  Is  held 
that  it  Is  no  ground  for  striking  an 
attorney  from  the  roll  that  hO'  Wrote 
a  letter  to  a  Judge,  although  be  also 
printed  it  for  the  purpose  of  defend- 
ing him sel f .  In  wh Ich  he  told  the 
judge,  in  respectful  language,  that 
the  court  had  lost  the  confidence  of 
the  public,  and  suggested  his  retire- 
ment as  the  means  of  restoring  it. 

99,  See  Libel  and  Slander  [25  Cyc 
3S3]. 

1.  Peo.  v.  Green,  9  Colo.  .'iOR.  533. 
13  P  514  (where  the  court  observed 
that,  although  such  an  exemption 
was  well  and  properly  recognized  in 
ordinary  cases,  yet  "in  a  disbarment 
proc-M  iiing  the  recognition  of  Huch  a 
jirivil^'ge  coulii  neillier  secure  justice 
rifir  ailvaiice  the  independence  of  the 
liar.  On  (he  conlr^iry.  its  inevitable 
tendency  would  be  to  destroy  the 
respect  due  to  the  profession  as  well 
ns  to  the  bench,  and  cripple  the  in- 
lluence  and  usefulness  of  both"):  In 
re  Snow.  27  Utah  266.  76  P  741. 

2.  State  V.  Root.  6  N.  D.  Hi«7t-^T 
NW  690,  57  AmSR  668;  Wa^j>. 
Citisens'  Sav.  Bank  6  BJCL'tt! 

In  re  Tilllnghast,  4  PAt^HO*'?  .  

*7  L.  ed.  798  (where  an  attonley''was 
I  dmitted  to  practice  In  the  fedeHU 
l-iipreme  court,  although  it  appeared 
that  he  had  been  disbarred  by  a  New 
York  court  for  conienipt). 

Ta]  Contempt  In  neglectlag  to  ap- 
pear before  an  examiner  is  not  suffl- 
ficnt  ground  for  suspending  an  at- 
tornev  from  the  exercise  of  his  pro- 
fe-islon.  He  Is  punishable  as  a  wit- 
ness only.  Com.  v.  Newton.  1  Grant 
(Pa.)  453,  2  Phila.  262.  See  In  re 
Robinson.  19  Wall.  (U.  S.)  505.  28  L. 

and  &i  sood  ftilth  believes,  that  UM 
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court  has  authority  to  diibar  an  attorney  for  a  con- 
tempt committed  before  another  and  distinot  court.^ 
Jn  all  such  eases  the  statatory  procedure  must  be 
obBOTved.*  Contempt  and  disbarment  proceedings 
are  dtstinot  proceedings  and  should  not  be  com* 
tuned.* 


56]  (6)  PerryitiBC  or  Attanptins  to  P«n«rt 
Jnstice.  An  attorney  may  be  suspended  or  disbarred 
for  perverting,  or  attempting  to  pervert,  a  decision 
of  a  cause  upon  the  merits,  by  deceiving  or  misleadintr 
the  court,"  by  bribing  or  tampering  with  witnesses^ 


court  had  no  jurisdiction  to  make 
the  order.  Is  no  ground  for  disbar- 
ment, partloultirly  where  In  fact  the 
court  IB  without  jurisdiction.  In  re 
Kowalsky.  4  CaL  Uarap.  Cas.  877,  S6 
P  77.  But  see  Terr,  v.  Clancey,  7 
N.  M.  E80.  3f  P  1108  <wher«  an  at- 
torney was  h*Id  In  oontempt,  and 
suspended  from  practice  for  advising 
a  disobedience  of  an  order  of  the 
court,  although  he  thought  the  order 
void  for  Informality).  As  to  failure 
to  pay  over  money  pursuant  to  court 
order,  see  supra  I  60,  note  77. 

[c]  Altnwtlen  of  dMTM^ 
Where  a  solicitor  Inserted  in  a  de- 
cree signed  by  the  vice  chancellor 
some  Immaterial  provisions  similar 
to  others  which  had  been  stricken 
out.  and  Informed  the  vice  chan- 
cellor of  his  action,  stating  that  he 
presumed  It  would  meet  with  his  ap- 
proval, the  solicitor,  while  guilty  of 
contempt,  does  not  merit  dlsbaTment, 
his  good  faith  tending  to  excuse  him. 
.In  re  P.,  82  N.  J.  Bq.  390.  91  A  32S. 

3.  In  re  Bradley,  7  Wall.  (U.  S.) 
S«4.  10  U  ed.  214. 

[a]  Wot  sxaiinle^  an  order  of  the 
«rfmlnal  court  of  the  District  of  Co- 
lumbia, striking  the  name  of  an  at- 
torney from  Its  rolls,  does  not  remove 
the  attorney  from  the  bar  of  the  su- 

{>r«me  court  of  the  District.  Brad- 
ey  T.  Fisher,  18  Wall.  (U.  S.)  336, 
20  L.  ed.  «4«;  In  re  Bradley.  7  Wall. 
<U.  8.)  4t64.  19  L.  ed.  214. 

4.  State  V.  Root.  5  N.  D.  487,  67 
NW  600,  67  AmfiB  6S8. 

"In  In  re  Bradley,  7  Wall.  (U.  8.) 
804,  19  ed.  214,  Bradley  was  served 
with  a  rule  of  the  Supreme  Court  of 
the  District  of  Columbia  to  show 
cause  why  he  should  not  be  punished 
for  contempt  of  court  by  reason  of 
offensive  conduct  toward  one  of  the 
members  of  that  court.  To  this  rule 
he  made  return,  defending  his  action 
and  denying  all  the  allegations  con- 
tained In  the  rule,  claiming  that  he 
was  not  guilty  of  contempt.  There- 
after the  court  ordered  that  his  name 
be  stricken  from  the  roll  of  attorneys 
of  that  court.  On  petition  to  the  Su- 
preme Court  of  the  United  States 
for  a  writ  of  mandamus  to  compel 
said  court  to  restore  the  name  of 
Bnidley  to  the  roll  It  was  held  that 
the  order  striking  his  name  from 
the  roll  was  void,  for  the  reason 
that  Bradley  was  called  upon  to  an- 
swer the  charge  of  contempt  of 
court,  and  that  wjien  the  answer  to 
such  charge  came  In  he  could  not, 
without  any  further  notice  or  oppor- 
tunity of  defense  or  explanation,  be 
punished  for  another  and  distinct 
offense,  to-wlt,  misconduct  as  an  at- 
torney.^' Peo.  V.  O'Brien,  IfS  111. 
250.  262,  S3  NE  607. 

B.  In  re  Bradley,  7  Wall.  (U.  S.> 
S«4,  19  U  ed.  214;  Peo.  v.  Kavanagh, 
220  111.  49.  77  NE  107,  110  AmSR 
223:  Feo.  V.  O'Brien,  196  111.  250.  63 
NE  067.  But  see  Terr.  v.  Clancey, 
7  N.  M.  G80,  87  P  1108  (where  an 
attorney  was  both  Imprisoned  for 
contompt  and  suspended  from  prac- 
tice). 

6.  V.  S.— -Thatcher  v.  U.  8..  212 
Fed.  801,  129  CCA  255;  Qelders  v. 
Haygood,  182  Fed.  109;  Ex  p.  Cole, 
6  F.  Cas.  No.  2.973.  1  UcCrary  405. 

Ark. — ^Wernimont  v.  State.  101 
Ark.  210,  148  8W  194,  AnnCasl913D 
1166. 

Oa.— Baker  t.  SUte,  90  Oa.  163,  IS 
SIC  788  (where  an  attorney  was  dls- 
tMrred  for  making  a  false  showing 
to  obtain  a  continuance,  thereby  de- 
ceiving the  court). 

111.— Peo.  V.  Beaugh.  224  111.  541. 
79  NE  986  (offering  to  change  opin- 


ion of  court):  Peo.  v.  Hooper.  218 
III.  313,  319.  76  NE  896  [cit  Cycl; 
Peo.  V.  Matthews,  21?  111.  94.  76  NE 
444;  Peo.  v.  Plckler.  186  111.  64.  67 
NE  8»8.  See  Peo.  v.  Cass,  241  111. 
279,  89  NB  638,  26  L,RAN8  678;  Peo. 
V.  Huggard,  217  III.  866,  76  NE 
371. 

Iowa. — State  v.  Howard,  112  Iowa 

256,  83  NW  875. 

N.  J.— In  re  Cahill,  60  N.  J.  I*. 
627,  50  A  119;  In  re  Raisch.  83  N.  J. 
Ea.  82,  90  A  12. 

N.  T. — Hatter  of  Ooodman,  168 
App.  Dlv.  466,  143  NTS  677;  Hatter 
of  BlUlngton.  166  App.  Div.  63,  141 
NTS  16:  Matter  of  Schleimer,  160 
App.  Dlv.  607.  135  NTS  406  (attor- 
ney censured);  Matter  of  Flannery. 

160  App.  Dlv.  369.  136  NTS  612  [aff 
212  N.  T.  610  mem,  106  NE  630]: 
Matter  of  Hardenbrook,  135  App.  Dlv. 
634,  121  NTS  250  [aff  199  N.  T.  539 
mem,  92  NE  1086  mem]  :  Matter  of 
Goodman,  136  App.  Div.  594.  120  NTS 
801  [aff  199  N.  T.  143,  92  NE  2X1]: 
Matter  of  Boland,  127  App.  Dlv.  746, 
111  NTS  932. 

Oh. — Matter  of  Lundy,  14  Oh.  Clr. 
Ct.  661,  8  Oh.  Clr.  Dec.  Ill  (where 
an  attorney  was  suspended  for  a  year 
for  erasing  from  the  papers  In  a 
cause  a  memorandum  of  dismissal 
made  thereon  by  a  Judge,  such 
erasure  being  made  with  the  Inten- 
tion of  deceiving  another  Judge). 

Or. — Ex  p.  Ditchburn,  32  Or.  638, 
62  P  694;  Ex  p.  Finn,  38  Or.  519.  62 
P  766.  67  AmSR  660. 

Pa. — Brlstor  v.  Tasker,  185  Pa. 
110,  19  A  861,  853,  20  AmSR  853;  Mat- 
ter of  Derlnger,  12  Phlla.  217,  4 
WklyNC  200;  In  re  Shoemaker.  38 
WklyNC  414  [aff  6  Pa.  DIst.  161.  38 
WklyNC  64]. 

Porto  Blew. — In  re  Dlas,  16  Porto 
Rico  79. 

Tenn. — In  re  Henderson,  88  Tenn. 
631,  13  6W  413. 

[a]    Snty  to  oonrt  sad  olient. — 

"The  lawyer's  duty  is  of  a  double 
character.  He  owes  to  his  client  the 
duty  of  fidelity,  but  he  also  owes  the 
duty  of  good  faith  and  honorable 
dealing  to  the  Judicial  tribunals  be- 
fore whom  he  practices  his  profes- 
sion. He  is  an  ofllcer  of  the  court— 
a  minister  In  the  temple  of  Justice. 
His  high  vocation  Is  to  correctly  In- 
form tn«  court  upon  the  law  and  the 
facts  of  the  case,  and  to  aid  It  in 
doing  Justice  and  arriving  at  correct 
conclusions.  He  violates  his  oath  of 
offloe  when  he  resorts  to  deception^  or 
permits  his  clients  to  do  so."  Poo. 
V.  Seattle.  137  111.  553.  574,  27  NE 
1096,  81  AmSR  3S4  [quot  Peo.  v. 
Barrios,  237  IIL  527,  639,  86  NE 
10751. 

[bj  mtsntlon  of  attoney  ma- 
terial,—Where  it  is  hot  clear  that 
the  attorney  Intended  to  state  a 
falsehood,  and  so  to  deceive  the 
court,  there  is  no  ground  for  dis- 
barment. Hatter  of  Houghton,  67 
Cal.  611.  8  P  52. 

7.  III.— Peo.  v.  Brown,  218  111. 
101.  76  NE  907. 

N.  M— In  re  C^attron,  S  N.  M.  253, 
43  P  724. 

N.  T.— Matter  of  Eldridge.  82  N. 
T.  161,  87  AmR  668,  2  KyL  75:  Mat- 
ter Of  Imperatorl,  162  App.  Dlv.  86. 
136  NTS  676:  Hatter  of  Robinson, 

161  App.  Dlv.  689.  186  NTS  648  ta« 
209  N.  T.  354.  103  NE  160];  Matter 
of  Mendelsohn.  160  App.  Dlv.  445.  135 
NTS  438;  Matter  of  Rchaplro,  144 
App.  Dlv.  1,  128  NTS  852. 

dr.— Ex  p.  HlDer.  87  Or.  304,  60  P 

Pa  — In  re  Hirst.  »  Phfta.  216,  1 
WklyNC  18. 


S.  C— SUte  v.  Holding,  12  a  C 

L.  378. 

S.  D.—In  re  Harben,  27  S.  D.  81, 
129  NW  561. 

W.  Va.— Walker  v.  State,  4  W.  Ta 
749. 

Eng.— Stephens  v.  Hill,  10  M.  A  W. 
28  (procuring  witness  to  stay  amy^ 

See  In  re  Badger.  4  Ida.  66,  85  P 
839;  State  v.  Clopton,  16  Ho.  A.  581 
mem. 

[a]  The  parmsnt  of  a  sarn  of 
money  to  a  mtness  (1)  to  testify  Id 
a  particular  way.  or  to  prevent  a 
witness's  attendance  at  a  trial,  or 
to  make  him  "sympathetic"  with  the 
party  expecting  to  call  blm.  Is  a  pay- 
raent  which  Is  absolutely  Indefensi- 
ble, and  which  is  really  Included  la 
the  general  deflnltlon  of  subornation 
of  perjury.  Hatter  of  Robinson,  151 
App.  Div.  589,  136  NTS  648  [aff  £09 
N.  T.  364,  103  NE  160].  (2)  Where 
an  attorney,  supposing  that  an  ex- 
pert whom  he  had  hired  to  examine 
a  certain  paper  believed  the  paper  to 
be  a  forgery,  offered  the  expert  a 
large  sum  of  money  to  testify  re- 
garding the  forgery,  such  conduct  of 
the  attorney,  although  subject  to 
criticism,  was  not  ground  for  dis- 
barment. In  re  Barnes,  2  Cal.  Unrep. 
Cas.  847,  849,  16  P  896  (where  the 
court  said:  "Lawyers  meet  and  are 
compelled  to  contend  with  alt  sorts 
of  people.  They  have  In  their 
hands  the  Interests  of  their  client, 
and  they  should  not  permit  him  to 
lose  the  benefit  of  important  testi- 
mony upon  any  refined  ideas  of  pro- 
priety. Frequently  witnesses  whose 
testimony  is  essential  know  the  value 
of  their  position,  and  too  often  at- 
tempt to  realise  upon  It  It  is  a  try- 
ing thing  for  an  attorney  to  be  placed 
in  a  situation  where  he  must  deal 
with  such  a  witness;  and,  while  an 
honorable  attorney  would  be  careful 
to  make  no  payments  or  promises 
which  could  affect  the  truthfulness  of 
the  evidence,  all  would  try  to  retain 
the  witness,  however  much  he  would 
be  compelled  to  despise  him").  (3) 
This  language,  however,  was  disap- 
proved In  In  re  O'Keefe,  49  HoaL 
369,  142  P  688  (where  It  was  held 
that  an  attorney  who  without  creating 
a  legal  liability  against  himself  In- 
duced material  witnesses  for  a  client 
to  believe  that  he  had  promised  to 
pay  them  for  testifying  If  bis  client 
obtained  a  Judgment,  but  who  acted 
honestly  under  the  belief  that  he  was 
In  danger  of  losing  the  testimony  of 
the  witnesses,  was  guilty  of  miscon- 
duct Justifying  suspension). 

[b]  Honey  paid  for  tlw  xsasoaaU* 
expenses  of  an  Investigator  to  ascer- 
tain the  names  of  witnesses  and 
their  knowledne  on  the  subject  un- 
der consideration  constitutes  a  legltl- 
inate  expenditure  by  a  person  or  cor- 
poration charRed  with  liability  by 
reason  of  negligence  or  for  any  other 
cause,  and  such  reasonable  payments 
are  not  subject  to  criticism  and  do 
not  Justify  a  charee  aenlnst  an  at- 
torney who  approves  the  same.  Rea- 
sonable expenditures  for  Investiga- 
tion hy  an  expert  for  the  purpose  of 
making  such  expert  a  witness  upon 
a  trial  are  also  legitimate  exoendt- 
tnres.  In  re  Robinson,  209  N.  T.  864, 
103  NB  160  fair  151  App.  Dlv.  (88. 
186  NTS  B4ltj. 

[c]  Zadnenf  wttasssss  to  alasal 
thsinsslTsi  from  and  to  avoid  attend- 
ance upon  courts  when  It  la  sus- 
pected or  known  that  their  testi- 
mony will  or  may  be  prejudicial  to 
the  attorney  or  his  client  Is  Buch  a 
breach  of  professional  duty  as  to  sub- 
ject an  attorney  to  disbarment.  Bz 
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or  jurors,"  by  stifling  or  suppressing  evid^ee,' 
by  introducing  testimony  whicli  he  knows  to  be 
false  or  £oi^;ed,^°  or  by  knowingly  making  false 
or  forged  a£Sdavits,  or  having  them  made,  for  the 
parpose  of  deceiving  the  court."  But  an  attorney 
who  gives  false  testimony  or  makes  a  false  affidavit 
in  a  judicial  proceeding  in  which  he  was  not  acting 
as  attorney  has  been  held  not  liable  to  suspension 
or  disbarment,  since  in  such  a  case  he  is  privileged 
to  the  same  extent  as  any  other  witness  from  any 
ponisbment  except  a  criminal  prosecution.^^  Other 
acts  of  misconduct  resulting  in  obstiructing  or  per- 
verting the  administration  of  justice  which  have 
been  held  grounds  for  disbarment  are:  Conspiring 
to  obtain  a  divorce  on  false  grounds;*^  deliberately 


and  knowingly  pToenring  a  f alae  and  fraudutent 
judgment  or  order;"  submitting  a  fictitious  oase;^* 
submitting  only  a  partial  statement  of  material  facts 
known  to  him;^'  continuing  a  suit  based  on  perjured 
testimony;^'  prosecuting  a  claim  known  by  him  to 
be  unjust;'-'  advising  a  client  to  forfeit  bail  ^*  or 
to  disobey  an  order  of  court  urging  a  defendant  to 
plead  guilty  when  ha  protests  his  innocence  ;'*  ^ply- 
ing for  continuance  because  of  the  absence  of  mate- 
rial witnesses  who  are  actually  present;''  citing  a 
case  as  controlling  without  informing  the  court  of 
unreported  decisions  known  to  him  which  discred- 
ited it;''  filing  false  or  sham  pleadings,^*  or  worth- 
less appeal  bonds     supporting  a  claim  by  a  false 


p.  Burr,  4  F.  Cas.  No.  !,18B,  2  Cranch 
C.  C  879.  1  Wheel.  Cr.  (N.  T.)  503: 
Stste  Bd.  of  GxamlnerB  v.  Lane,  93 
Minn.  425,  101  NW  613:  Matter  of 
Rouae,  1«2  App.  Div.  496,  147  NTS 
713;  Ex  p.  Dltchburn,  82  Or.  538,  52 
P  694. 

[d]   Vaantliovlacd  ftoU  of  ftffMit. — 

On  motion  to  disbar  attorneys  It  was 
sbown  that  they  were  notified  that 
the  deposition  of  a  witness  for  whom 
thejr  had  sought  would  be  taken  by 
tbe  adverse  party.  Desiring  to  know 
what  he  would  testify,  they  sent  an 
agent  to  see  him.  with  Instructions 
to  try  to  Incline  him  as  favorably  to- 
ward their  client  as  possible.  Their 
agent  Induced  the  witness  to  keep 
out  of  the  way,  making  htm  drunk 
for  the  purpose,  and  got  him  to  com© 
to  the  city  where  one  of  the  attor- 
neys was.  and  have  a  consultation 
with  the  latter  at  his  office.  There 
being  no  evidence  that  the  attorneys 
directed  that  the  witness  should  be 
made  drunk,  kept  out  of  the  way, 
bribed,  or  intimidated,  it  was  held  not 
EutRdent  misconduct  for  disbarment. 
In  re  Thomas,  36  Fed.  242. 

8.  State  Bd.  of  Examiners  v. 
Reynolds,  98  Minn.  44,  107  NW  144; 
Re  TltUB,  6  Ont.  87. 

9.  Boston  Bar  Assoc.  v.  Green- 
bood.  168  Maes.  169.  46  NK  E68;  In 
re  Shepard,  109  Mich.  631,  67  NW  971: 
Matter  of  Hartridflre,  162  App.  Div. 
877,  146  NTS  421. 

10.  U.  S. — In  re  Ulmer,  208  Fed. 
461. 

Ida,— In  re  Badger,  4  Ida.  66,  3E 
P  831. 

m.— Peo.  T.  Beattle.  137  lit.  553, 
17  NE  10t«.  81  AmSR  884. 

Iowa.— Perry  v.  State,  3  areena 
550. 

Nev. — ^In  re  Scoular,  128  P  18. 

N.  T.— In  re  Ryan,  143  N.  T.  528. 
88  NB  963:  Matter  of  Felnblatt.  162 
App.  Dir.  B96.  146  NTS  304;  Hat- 
ter of  Newman,  168  APP.  Dlv.  471, 
143  NTS  590;  Matter  of  Mendelsohn, 
150  App.  Dlv.  445,  135  NTS  438;  Mat- 
ter of  Klatxkle,  142  App.  Dlv.  352, 
126  NTS  842  [app  diem  206  N,  T.  730 
mem.  100  NE  1129  mem]. 

Or. — Ex  p.  Dltchburn,  32  Or.  588, 
52  P  694;  Bx  p.  Kindt.  82  Or.  474.  52 
P  187. 

Ca]  AOmiattre  .action  usneoea- 
■azjr. — (1)  "It  is  not  essential  in  such 
a  case  that  the  attorney  or  counsel 
took  affirmative  action  to  induce  his 
client  to  swear  falsely,  or  in  other 
words,  suborned  the  perjured  testi- 
mony; but  if  an  attorney,  with 
knowledge  of  the  fact  that  the  teatl- 
rnony  upon  which  hla  client  is  seek- 
Irff  to  sustain  a  claim  before  the 
court  Is  false  and  known  to  his  client 
to  be  fblse,  so  that  his  client  In  giv- 
ing the  testimony  is  guilty  of  per- 
jury, insists  upon  the  truth  of  the 
testimony  and  endeavors  to  procure  a 
verdict  In  his  client's  favor,  It  Is  cer- 
tainly deceit  and  malpractice  within 
the  provlsione  of  section  67  of  the 
Code  of  Civil  Procedure."  Matter  of 
Bardenbrook,  135  App.  Dlv.  634,  637, 
121  NTS  250  [aff  199  N.  T.  539  mem, 
»  NB  1O80  mera].    <2)  "It  will  not 


do  for  an  attorney  who  seeks  to  Jus- 
tify himself  against  charges  of  this 
kind  to  show  that  he  has  escaped 
criminal  responsibility  under  the 
Penal  Law,  nor  can  he  blindly  shut 
hla  eyes  to  a  system  which  tends  to 
suborn  witnesses,  to  produce  per- 
jured testimony,  and  to  suppress  the 
truth.  He  has  an  active  affirmative 
duty  to  protect  the  administration  of 
Justice  from  perjury  and  fraud,  and 
that  duty  la  not  performed  by  al- 
lowing his  subordinates  and  assist- 
ants to  attempt  to  subvert  Justice 
and  procure  results  for  his  clients 
based  upon  false  testimony  and  per- 
jured witnesses."  Hatter  of  Robin- 
son, IGl  App.  Dlv.  589,  592,  18S  NTS 
548  faff  209  N.  T.  364.  103  NB  1601. 
<3)  Qfvlng  a  witness  an  interest  In 
the  recovery,  and  remaining  silent 
while  the  witness  denies  such  In- 
terest, Is  misconduct  Justifying  dis- 
barment. Matter  of  Schaplro,  144 
App.  Dlv.  1,  128  NTS  862. 

11.  tJ.  8. — In  re  Keegan.  81  Fed.  \ti. 

Cal. — In  re  Keegan,  81  Fed.  139, 
46  P  172.  65  AmR  72. 

Ida. — In  re  Badger,  4  Ida.  66,  85  P 
839 

lil.— Peo.  v.  Huggard.  217  HI.  866. 
76  NE  371;  Peo.  v.  Hahn,  197  HI.  187. 
64  NE  842;  Peo,  v.  Plchler.  186  HI. 
64,  57  NE  898:  Peo.  v.  Hill,  182  111. 
426,  55  NB  542;  Peo.  Houtray.  166 
III.  630.  47  NE  79. 

Ind.-~Ex  p.  Walls,  64  Ind.  461 
(holding  that  obtaining  a  chance  of 
venue  of  a  case  by  means  of  an  affi- 
davit forged  by  the  attorney  was 
good  ground  for  disbarment). 

Iowa, — Perry  v.  State,  3  Greene  650. 

Nebr. — In  re  Watson.  63  Nebr,  111, 
11»  NW  4B1:  In  re  Bredtinrldge,  SI 
Nebr.  489,  48  NW  142  (reprimand  for 
unjustified  affidavit  of  local  preju- 
dice to  obtain  removal  of  cause). 

N.  T. — Hatter  of  Wagoner.  161 
App.  Dlv.  546,  146  NTS  589;  Matter 
of  Zatulove.  166  App.  Dlv.  79,  141 
NTS  75  ;  Matter  of  Doyle,  188  App. 
Dlv.  99,  122  NTS  1000;  Matter  of 
Hansen,  120  App.  Dlv.  877,  105  NTS 
169  [aff  192  N.  T.  588  mem.  84  NE 
1114  mem];  Matter  of  Lamb,  106  App. 
Dlv.  462,  94  NTS  331. 

N.  D.— In  re  Crum.  7  N.  D.  316.  75 
NW  257. 

Or. — Ex  p.  Tamer.  49  Or,  227,  89 
P  426;  Ex  p.  Dltchburn,  32  Or.  538. 
152  P  694:  State  v.  Finn,  32  Or.  519, 
52  P  766.  67  AmSR  550. 

S.  C. — In  re  Duncan.  81  S.  C.  290, 
62  SB  406. 

Wis. — Flanders  v.  Keefe.  108  Wis. 
441.  84  NW  878. 

Eng. — In  re  Stewart.  L.  R.  2.  P.  C.  88. 

[a1  lUnstratlon^Thus  an  attor- 
ney Is  properly  disbarred  for  snbstl- 
tutlnr  the  name  of  his  client  for  his 
own  in  an  affidavit  to  secure  alimony. 
Peo.  V.  Leary,  84  III.  190. 

[b]  menUos  nuitMrlal^— An  at- 
torney will  not  be  disbarred  on  the 
ground  of  having  made  an  affidavit 
and  representations  for  the  purpose 
of  deceiving  the  court  where  It  la 
not  clear  that  he  Intended  to  state  a 
falsehood.  In  re  Houghton,  67  Cal. 
611,   8  P  52.    See  also  Hatter  of 


Knott,  71  Cal.  584,  12  P  780  (where 
proceedings  for  disbarment  were  dis- 
missed in  the  case  of  a  young  and 
Inexperienced  attorney  who  made  a 
false  affidavit,  relying  on  the  assur- 
ance of  an  older  lawyer  that  he  could 
properly  make  such  affidavit). 

18.  Beckner  v.  Com.,  126  Ky.  818, 
103  SW  378,  31  KyL  708,  128  AmSR 
287.    But  see  supra  9  40. 

15.  Peo.  V.  Huggard,  217  111.  S6«, 
75  NE  371;  Peo.  v.  Beattle.  137  lit. 
568,  27  NB  1096,  31  AmSR  884;  In  rs 
Cahlll.  66  N.  J.  L.  527.  50  A  119;  In 
re  Qale.  75  N.  T.  526, 

14.  Peo,  Keegan,  IB  Colo.  287. 
S3  P  424,  86  AmSR  274:  Peo.  v.  Bar- 
rios, 2S7  m.  627,  86  NB  1075  (order 
for  alimony):  P«o.  v.  Hooper,  218  111. 
813,  76  NB  896:  In  re  Freerks,  11 
N.  D.  120,  90  NW  266. 

IB.    Matter  of  V  ,  10  App.  Dlv. 

491,  42  NTS  268. 

16.  Matter  of  V  ,  10  App,  Dtr. 

491.  42  NTS  268. 

[a]  latentlonallT  wttlilMldllur 
faots  whloh  he  knew  were  materul 
from  the  Judge  when  applying  for  a 
certificate  required  by  statute  to  en- 
title him  to  draw  his  salary,  whereby 
the  Judge  was  deceived,  justified  dis- 
barment of  a  prosecuting  attorney. 
In  re  Jones,  70  Vt.  71,  87,  39  A  1087. 

IT.  Hatter  of  Hardenbrook.  136 
App.  Dlv.  634,  121  NTS  860  [aff  199 
N.  T.  539  mem,  92  NB  1086  mem], 
_ie.  Hatter  of  Hansen.  120  App. 
Dlv.  877.  105  NTS  159  [aff  192  N.  f! 
S38  mem,  84  NB  1114  mem]. 

[a]  BriadBT  sal*  on  paid  Mto^ 
An  attorney  who  brings  salt  on  s 
note  which  to  Ms  knowledge  has  been 

Said  is  guilty  of  unprofessional  con- 
uct.   In  re  Thatcher,  SS  Oh.  St.  246, 
9S  NB  895,  AnnC:asl912A  810. 

19.  Hatter  of  Pascal,  146  App.  DlT. 
836.  181  NTS  828. 

aou  Terr.  v.  CSan'cey,  7  N.  M.  580. 
37  P  1108;  Br  p.  Miller,  87  Or.  304, 
eO  P  999. 

81.  Peo.  V.  Phlpps,  261  HI.  676,  104 
NE  144  (suspension  of  prosecuting 
attorney). 

as.  In  re  Champion,  24  Okl.  164, 
103  P  600  (otherwise,  however,  If  he 
presented  the  application  In  good 
faith  believing  the  witnesses  to  be 
absent). 

33.    Matter  of  V  »  10  App.  Wt. 

491,  42  NTS  268. 

84.  Peo.  V.  Pearson,  65  C^al.  472;  In 
re  Ooodman.  199  N.  T.  148.  92  NB  211 
[afl  186  App.  Div.  594.  120  NTS 
801];  Hatter  of  Thorn.  164  App,  Dlv. 
161.  149  NTS  607:  Matter  of  Clreen- 
baum,  161  App.  Dlv.  658,  146  NTS 
969;  Matter  of  Bauder,  1S8  App.  Dtr. 
846.  112  NTS  761. 

[a]  raise  plssdlBffs  and  tasUBMr 
l»  action  for  ssrvSoss  readenOv— An 
attorney  should  be  disbarred  where 
the  evidence  showed  that  In  an  ac- 
tion by  him  against  a  certain  firm  his 
complaint  stated  untrue  facts,  that 
his  account  attached  thereto  was 
false,  and  that  he  had  willfully  testi- 
fied falsely  in  regard  thereto.  Ryan 
V.  Opdyhe.  14S  N.  T.  528.  SS  NB  MS. 

85.  Peo.  V.  Plckler,  181  111.  <4,  B7 
NB  S9S. 
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and  frandulent  appraisement;'*  offering  depositions 
directly  contradictory  to  those  made  in  a  former  pro- 
ceeding by  the  same  deponent^'*  and  submitting  a 
proposition  to  change  an  opinion  of  a  court  for  a 
monev  consideration.** 

[('57]  (6)  Hisnse  or  Alteration  of  Kecordfl  and 
Papers.  An  attorney  may  be  suspended  or  disbarred 
for  improperly  falsifying,  altering,  or  abstracting 
court  records  or  papers.'*  Thus  knowin^y  antedat- 
ing a  writ  or  the  jnrat  to  an  official  oath  taken  be- 
fore him  and  the  acknowledgment  of  an  official 
bond  made  before  him  as  notary  public,'^  or  induc- 
ing a  clerk  of  court  to  antedate  the  filing  of  a  paper 

as.  State  T.  naher.  82  Nebr.  8S1, 
117  NW  882  Eftlt  reh  82  Nebr.  367.  119 
NW  2491.  '( 

87.    MattW  of  Bchlelmer,  150  App. 
Dlv.  507,  136  NTS  40«. 

as.    Peo.  V.  Reaush,  224  IlL  SH, 
79  NE  936.  ,  „ 

■  89.  U.  S  — Thatcher  V.  U.  S.,  212 
Fed.  801,  129  CCA  2S5  [alf  190  Fed. 
969,  and  reh  den  219  Fed.  173]. 

111.. — Peo.  V.  Hooper.  21fi  III.  3U, 
7B  NE  896;  Peo.  v.  rickl.T.  1S6  111. 
64,  57  NE  893;  i'eo.  v,  Moutray.  166 
111.  630.  47  NE  79  (aUerinp:  bill  of 
exceptions);  Peo.  v.  .Murphy,  119 
111.  159.  6  NE  488;  Peo.  v.  Leary. 
84  111.  190  (flubatltnthtK  his  name 
for  cllentB  in  affldavlt  for  ali- 
mony > . 

Kan. — In  re  WashiiiRton.  fi2  Kan. 
829,  109  P  700. 

Ky. — Baker  v.  Coniy  10  Bush  692; 
Bice  V.  Com..  18  B.  Mon.  472. 

Minn. — In  re  Nunn.  73  Minn.  292,  76 
NW  28  (changing  and  altering  public 
rsoot^s  In  the  offlce  of  the  clerk  of 
the  dUtrlct  court). 

Hlas^Bx  p.  Brown.  2  Miss.  302. 

Mo. — State  V.  Harber,  129  Mo.  271, 
81  SW  889  (falsifying  the  transcript 
of  evidence). 

ModL — State  v.  Cadwell,  16  Mont, 
lift,  40  P  176  (altering  a  de- 
cree of  court,  with  a  corrupt  pur- 
pose). 

N.  Y. — Matter  of  Leonard,  127  App. 
Dlv.  493,  111  NTS  905  [aft  193  N.  T. 
655  mem.  87  NE  1121  mem];  Matter 
of  Goldberg.  79  Hun  616,  29  NTS  972  ; 
Matter  of  Loew,  5  Hun  462,  60  How 
Pr  373;  Matter  of  Peterson,  S  Falge 
SIO. 

N.  t>.— In  re  Crum,  7  N.  D.  81«,  75 
NW  257.  See  also  In  re  Freerka,  11 
N.  D.  120,  90  NW  266. 

Oh. — Matter  of  Lundy.  14  Oh.  Clr. 
Ct.  661,  8  Oh.  Cir.  Dec  111  (suspen- 
sion for  one  year). 

Or. — Ex  p.  St.  Rayner,  70  P  637. 

Pa. — Serfass'  Case,  116  Pa.  456,  9 
A  674  [affl  2  Pa.  Co.  649];  In  re  Oates, 
2  A  214.  _ 

Tenn. — In  re  Henderson,  88  Tenn. 

681,  «  SW  413.,    ^        „      „  „. 

Bing.— Jerome's  Case,  Cro,  Car.  74, 
79  Reprint  666. 

Bee  In  re  Hobbs.  76  N.  H.  286,  78  A 
S08. 

[a]  CTm^g^rg  tbs  wuns  of  sa  ay- 
pnUsar  In  an  order  appointing  three 
appraisers.  In  the  presence  of  the 
three  finally  chosen,  the  clerk,  and 
attorneys  of  proponents  of  a  will,  in 
accordance  with  the  custom  of  the 
bar,  was  not  such  conduct  as  to  war- 
rant disbarment.  Ex  p.  Tongue,  29 
Or.  48,  43  P  717. 

[b]  Cnttlng  leaves  from  a  book, 
not  a  book  of  record,  which  leaves 
were  not  destroyed,  but  promptly 
produced  when  called  for,  was  held 
not  to  be  a  violation  of  an  attorney's 
duty.  Matter  of  Luce.  83  Cal.  803.  23 
P  350. 

[c]  Alteration  of  decree.  <1)  In- 
terlining in  a  decree  Immaterial  words 
omltUd  through  clerical  oversight, 
after  the  decree  has  received  the  Ju- 
dicial signature,  while  reprehensible, 
does  not.  In  the  absence  of  fraudulent 
motive,  justify  disbarment.  State  v. 
Flnley,  80  Fla.  325,  346,  II  S  674,  18 


LRA  401  (where  the  court  said:  *^e 
do  not  wish  it  to  be  understood  that 
we  are  inollned  to  condone,  palliate, 
countenance  or  excuse  anjr  manner  of 
tampering  with  the  decree  of  a  court 
after  it  obtains  the  sanction  of  the 
Judge's  signature,  even  to  the  cross- 
ing of  a  T  or  the  dotting  of  an  I 
therein;  on  the  contrary,  we  think 
that  such  a  practice  is  highly  rep- 
rehensible, and  deserves  severe  pun- 
ishment, no  matter  how  innocent  or 
immaterial  the  alteration  or  change 
may  be").  (2)  Where  a  solicitor  In- 
serted In  a  decree  after  it  had  been 
signed  by  the  vice  chancellor  some 
rather  immaterial  provisions  similar 
to  others  which  had  been  stricken 
out,  and  Informed  the  vice  chancellor 
of  his  action,  stating  that  he  pre- 
sumed it  would  meet  with  his  ap- 
proval, the  solicitor,  while  guilty  of 
contempt,  does  not  merit  disbarment, 
his  good  faith  tending  to  excuse  and 
purge  his  ofTense.  In  re  P.,  83  N.  J. 
Eq.  890.  91  A  326. 

[d]  gg— Btliig  docket  sntrlM  to 
am  upeliate  ooart  In  mi  attend  and 
nzUM  form  is  an  offense  which,  if 
done  intentionally  and  with  a  pur- 
pose to  deceive,  will  Justify  disbar- 
ment. Bristor  v.  Tasker,  136  Pa. 
110.  19  A  851,  863. 

[e]  Where  an  Indiotment  was  se- 
cretly returned  to  the  files  by  an 
attorney  who  bad  It,  upon  discovery 
thereof,  although  he  had  denied  hav- 
ing it,  the  court  refused  to  suspend 
him.    State  v.  Chapman,  11  Oh.  430. 

90.  Ex  p.  Brown,  1  How.  (Miss.) 
203  (where  an  attorney  was  dis- 
barred for  antedating  a  writ  in  or- 
der to  avoid  the  statute  of  limita- 
tions). 

31,  In  re  Arctander,  26  Minn,  26, 
1  NW  43  (suspension  for  six 
months). 

38.  Howard  v.  Qulf,  etc.,  R.  Co., 
(Tex.  Civ.  Aj_  186  SW  707. 

33.  In  re  Waehington,  82  Kan.  829, 
109  P  700. 

34.  Matter  of  Rothschild.  140  App. 
Dlv.  683,  12S  NTS  629. 

[a]  XasoM  for  nle. — "While  the 
Legislature  has  only  made  It  a  crime 
for  an  attorney  to  knowingly  permit 
any  person  not  being  his  law  clerk  or 
partner  to  sue  out  any  process  or  to 
prosecute  or  defend  an  action  In  his 
name,  for  an  attorney  to  authorise 
persons  not  In  his  employ  or  under 
his  control  to  sign  letters  or  com- 
munications threatening  legal  pro- 
ceedings is  entirely  inconsistent  with 
the  performance  of  the  duties  as- 
sumed by  a  person  upon  becoming  a 
member  of  the  profession.  An  attor- 
ney holds  a  public  offlce.  He  as- 
sumes duties  to  the  State,  as  well  as 
to  his  clients,  and  when  acting  in  his 
professional  capacity  in  giving  ad- 
vice to  his  clients,  or  acting  for  his 
clients  he  is  performing  a  function  of 
his  ofRce  and  is  responsible  for  the 
methods  which  he  or  his  representa- 
tives adopt  in  the  performance  of  his 
duties.  We  think  It  inconsistent 
with  the  performance  of  the  duties 
assumed  by  an  attorney  when  he  ac- 
cepts his  ofBce  to  sell  the  right  to 
use  his  name  as  an  attorney;  and  to 
enter  into  any  arrangement  by  which 


so  as  to  Bccore  a  lost  right  is  sufficient  ground  for 
suspension  or  disbarment.  That  the  alteration  was 
made  without  frandulent  intent  palliates^  but  does 
not  justify,  the  act." 

[$  58 j  (7)  BUw^Uaneons  Ckonnda.  Snffldent 
gronndB.  The  following  acts  have  been  held  to  con- 
stitute misconduct  sufficient  to  authorize  the  suspen- 
sion or  disbarment  of  an  attorney:  Permitting  oee 
of  name  by  unqualified  persons;"*  transacting  busi- 
ness under  another's  name;"^  using  name  of  another 
attorney  in  an  action  without  his  authority;*"  so- 
liciting business  in  an  unprofessional  manner,'^  as 
by  employing  paid  agents  to  solicit  retainers,"  by 

others  who  are  not  directly  connected 
in  business  with  him  as  partner  or 
clerks  are  authorized  to  sign  letters 
in  his  name,  or  to  use  his  name  In  the 
transaction  of  their  business.  Is  a 
serious  violation  of  an  attorney's  du- 
ties to  the  State  and  serious  profes- 
sional misconduct."  Matter  of  Roths- 
child, 140  App.  Dlv.  688.  689,  12t 
NTS  629. 

[b]  *be  statute  of  6  fe  7  Tlet.  e 
73  S  33  prohibited  any  party  from 
appearing  as  solicitor  unless  he  Iiad 
been  duly  qualified,  and  Imposed 
heavy  penalties  upon  attorneys  or  ao- 
Ucltors  permitting  the  use  of  tbelr 
names  by  a  party  not  quallded  to  act 
as  attorney  but  assuming  to  act  as 
such.  See  the  act  construed  in  Hulls 
V.  Lea,  10  Q.  B.  940.  59  ECL.  940.  lit 
Reprint  366;  Ex  p.  Foley,  11  Beav. 
456,  50  Reprint  894;  Scott  v.  MlUer, 
Johns.  220,  70  Reprint  404. 

as.  In  re  KaSenburgh,  188  N.  T. 
49,  80  NE  670. 

S6.  Matter  of  Greensteln.  140  App. 
IHv.  647,  125  NTS  791. 

87.  Bz  p.  Pinley,  97  S.  C.  87,  81  SB 
279. 

as.  In  re  Clark,  184  N.  T.  222,  229, 
233.  77  NE  1  laff  108  App.  Dlv.  150, 
96  NTS  388]  (where  the  court  said: 
"The  statute  forbids  the  promise  or 
gift  of  a  valuable  consideration  to 
any  person  as  an  inducement  to 
placing  a  claim  for  prosecution  la 
the  hands  of  an  attorney.  The  ef- 
fect of  the  decision  below  Is  to  hoAi 
that  section  74  of  the  Code  of  ClvD 
Procedure  not  only  prohibits  a  law- 
yer from  offering  or  giving  any  valu- 
able consideration  to  a  desired  client 
for  the  purpose  of  obtaining  bis 
claim  to  bring  suit  upon,  but  also 
forbids  the  lawyer  from  paying  or 
agreeing  to  pay  any  layman  out  of 
the  prospective  profits  of  the  case 
for  services  in  inducing  a  desired 
client  to  place  his  claim  in  the  at- 
torney's hands  for  enforcement.  In 
behalf  of  the  appellant  It  is  contend- 
ed that  this  construction  is  incor- 
rect and  that  the  section  seeks  only 
to  prohibit  the  otter  or  gift  from 
an  attorney  to  the  person  bavins  the 
claim — that  is  to  say.  to  the  desired 
client — as  an  inducement  to  the  re- 
tainer. ...  It  is  said  that  the  law 
permits  attorneys  to  solicit  business, 
and  hence  that  there  Is  no  valid  rea- 
son why  they  should  not  be  permit- 
ted to  pay  agents  to  solicit  business 
for  them.  But  for  nearly  a  century 
the  law  has  prohibited  them  from 
obtaining  retainers  by  offering  or 
giving  any  valuable  inducement 
whatever  to  the  desired  clients  them- 
selves, for  the  plain  reason  that  such 
conduct  tends  to  stir  up  litigation 
which  might  not  otherwise  arise  and 
because  needless  litigation  has  al- 
ways been  deemed  a  public  evlL  Ii 
is  equally  manifest  that  the  employ- 
ment of  paid  agents  has  the  same 
tendency.  Where,  as  in  the  case  at 
bar,  the  remuneration  of  the  agent 
depends  upon  the  number  of  retain- 
ers he  procures,  the  strongest  motive 
exists  on  his  part  to  incite  the  as- 
sertion and  prosecution  of  claims 
that  might  otherwise  never  be  heard 
of);  Matter  of  Shay.  183  App.  Dtv. 
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giving  or  offering  a  valnable  eonsideration  therefor 
in  violation  of  statute,'"  or  by  advertising  as  a  di- 
vorce lawyer  through  the  public  press  and  other- 
wise; *^  soliciting  employment  by  threats;  *^  sending 
eommonicationb  to  persons  against  whom  he  has 
claims  to  collect  in  such  a  form  as  to  indicate  that 
an  action  has  been  commenced  or  that  legal  pro- 
ceedings are  pending  to  collect  the  claim,  where  such 
is  not  the  fact;"  purchasing  litigious  rights;**  black- 
mailing;** ai^g  a  client  in  carrying  through  a 
scheme  in  the  nature  of  blackmail;*''  accepting  a 
challenge  to  fight  a  duel,  or  fighting  a  dnel  in  an- 
other state  and  killing  his  adversary;*"  asing  crim- 
inal procedure  to  enforce  a  civil  claim;"  obtaining 
incriminating  letters  by  threats  ;*^  collusively  obtain- 
ing a  divorce;*' commencing  suit  for  divorce  -with- 
out authority  ;'''*  moving  one's  admission  against  ad- 
verse report  of  examiners;"^  stating  the  law  incor- 
rectly to  stir  up  a  riot taking  an  unfair  advan- 
tage of  a  party  in  the  absence  of  his  legal  adviser;"^ 
altering  and^using  before  another  court  an  undertak- 
ing; nnsnccesafally  used;''*  conniving  at  a  violation 
of  the  bankruptcy  law;"  disposing  of  the  property 
of  a  bankrupt  so  ae  to  pat  it  oat  of  the  power  of  the 
trusted  in  bankruptcy  to  recover  the  property  appli- 
eable  to  the  clainu  of  creditors;"'  filing  a  sham  pe- 
tition in  order  to  obtain  the  taking  of  a  deposition, 
that  the  testimony  might  be  published  in  a  newspa- 
per;*' direetin^  the  sheriff  to  take  from  defendant 


on  a  writ  of  replevin  a  large  c^uahtity  of  goods  not 
described  in  the  writ;"  advising  a  breach  of  trust 
with  the  design  to  benefit  himself,  or  assisting  a 
client  in  a  scheme  which  he  knows  to  be  dishonest 
and  fraudulent;"  conversing  before  jurors  as  to  the 
merits  of  a  case  in  which  he  is  employed  advising 
client  to  forfeit  bail;"^  securing  release  of  prisoner 
by  imposition;*"  offering  to  sell  evidence  to  adverse 
attorney;"  taking  money  from  accused  criminal  to 
procure  release  from  custody;"*  and,  in  England,  the 
act  of  a  solicitor  in  engaging  counsel  without  au- 
thority."* 

InsnAoient  grovnds.  The  following  acts  have 
been  held  insufficient  to  warrant  suspension  or  dis- 
barment: Making  motion  on  ground  not  supported 
by  facts;"  bringing  a  suit  which  the  attorney  knows 
cannot  be  maintained  for  want  of  jurisdiction;" 

Preparing  a  deed  with  a  false  recital  of  eonsidera- 
ion;«"  charging  excessive  fees  in  good  faith;" 
charging  term  fees  according  to  a  rule  of  the  coun- 
ty bar;^*  submitting-  an  illegal  and  excessive  bill  of 
costs  ;'^  unfair  play  in  gambling  with  client  after 
the  relation  had  ceased  commencing  a  qui  tam  ac- 
tion for  purpose  of  revenge;'*  acting  without  au- 
thority in  cohd,ucting  the  prosecution  of  a  prisoner 
for  a  felony;'*  conspiring  to  sell  to  a  newspaper  a 
confession  of  one  accused  of  murder;'"  and  taking 
a  false  acknowledgment  as  notary  public.'" 

[$  69]    f.  Nonprofessional  UtiQcondnct"    It  is 


647.  118  NTS  146  faff  198  N,  T.  S30 
mem,  S9  KS  lllz  meml;  Mairea' 
App..  189  Pa.  B>.  41  A  988  (hoUtn? 
that  a  lawyer  who  emplOFod  ruiUMra 
to  hunt  up  casea,  and  took  cases  un- 
d*r  an  sgreement  to  advance  the 
costs  and  expenses  and  Mvlde  the 
net  amount  recovered,  and  then 
HMsted  his  rtlatits  fty  dsrglns  fiotl- 
tlous  expenaeB  and  mlsrepresenttns 
the  amount  reoovered,  was  pnqwrlr 
dlBlnrred). 

8ft.  In  re  Clark,  184  N.  T.  2tt,  77 
KB  1  faff  108  App.  Dlv.  ISO,  »B  NYB 
S891:  Matter  of  Shay.  13$  App.  Div. 
S4T,  118  NTS  146  [aff  196  N.  T.  680 
mem,  89  NS  1113  meml. 

M.  Peo.  V.  Taylor,  82  Colo.  260.  76 
P  S14;  Peo.  V.  MacCabe,  18  Colo.  186. 
SZ  P  280,  36  AmSR  270.  19  LRA  281; 
Peo.  V.  Smith.  300  III.  442,  «6  NE 
27.  t3  AmSR  206 ;  Peo.  v.  Ooodrlcl],  79 
III.  148:  In  re  Sohnltaer.  38  Nev.  6S1, 
691.  113  P  848,  S»  LRANS  941  and 
note  [cit  Cyc);  Ingweoll  v.  Cbal 
Creek  Coal  Co.,  117  Tenn.  263,  98  8W 
178.  119  AmSR  1003  and  noie.  9 
X.RANS  282  and  note,  296.  10  AanCas 
829. 

|a}  Im  OUUonl»  advertising  to 
procure  dlvcH-cee  la  forbidden  by  St. 
<18»1>  0  1»6  p  279. 

[bl  ehjeetlottble  dlroree  advert 
lilMsmsiila  rn  Defendant  had  for 
graara  Inaerted  In  newspapera  the  fol- 
lowtaff  or  similar  advertlaementa: 
"Divorces  leerally  obtalned-for  deaer- 
tlon,  cruelty,  tftC;  fee  after  decree. 
Ki8%t  years  experience.  Addreaa, 
P.  O.  l>ox  1037.  .  .  .  Scandal  avoided." 
T»  •  maoetm  Inetaacas  It  was  added: 
*rrbla  La  tfae-2>.'  O.  hox  advertised  for 
tba  pAat  seven. yeara,  and  the  owner 
lias  obtained  five  hundred  and  Bev- 
etity-aaiven  divorces  during  that 
ttn»e.'*  The  court,  after  co«wIemning 
sucb  conduct  In  the  moat  severe 
tarms.  observed:  "These  advertise- 
ments nT«  not  only  a  libel  upon  the 
courts  of  Justice  of  thla  State,  but  are 
tulB^  in  themMlvea,  a:nd  put  forth 
to  tt*m  public  by  one  -who  would  not 
i>la4M*  bis  name  to  them."  Peo.  v. 
Ooodrich,  79  148,  149,  162  [quot 
iSTn  Sehnltser.  43  Nev.  B81,  112  P 


2344,  Denver."  But  It  appearing  that 
defendant  had  advertised  In  entire 
Ignorance  that  It  was  wrong,  and  bad 
stopped  the  advertisement  upon  the 
commencement  of  the  proceeding 
Hgalnat  hfm,  and  offered  to  abide  by 
the  direction  ot  the  court  as  to  fu- 
ture conduct  In.  such  matter,  the 
court  held  that  he  was  sufficiently 
punMied  by  a  saapenslon'  for  six 
uonUis  and  payment  of  all  -costs. 
Peo.  V.  HaeCabe,  It  Colo.  1S6,  82  P 
280.  S«  AmSR  270,  19  X<RA  231. 

41.  MattM-  o<  Hamilton,  24  Philip- 
pine 100. 

4a.  Matter  of  Hutson,  127  App. 
Dlv.  492,  111  NTS  731  (holding,  how- 
ever, that,  where  the  practice  has 
been  discontinued  and  several  years 
have  elapsed  since  the  objectionable 
communications  were  sent,  disbar- 
ment la  not  warranted). 

43.  State  V.  Nix,  136  La.  811,  66  S 
230.  .. 

44.  Peo.  V.  Varnum,  28  Colo.  349. 
64  P,202^  , 

46.  Matter  of  Harrington.  146  App. 
Dlv.  219,  130  NTS  920. 

4a.  Smith  V.  State,  1  Terg.  (Tenn.) 
228. 

4».  Peo.  T.  PhippB.  261  111.  576. 
104  NB  144;  State  v.  Rohrlg.  169 
Iowa  726,  139  NW  90S:  Matter  of 
Abrahams,  168  App.  Dlv.  696,  143 
NTS  927. 

48.    Matter  .of  Chadsey,  141  App. 
Dlv.  468,  126  NTS  466  [aft  201  N.  T. 
578  mem,  96  NB  1124  mem]. 
4ft.    In  re  Oale.  76  N.  T.  626. 
BO.    Dillon  V.  State,  6  Tex.  66. 
Sit    Matter  of  Deringer.  12  PhUa. 
(Pa.)  217. 
68.  -:  Jones'- C!aae;  12  Pa.  C^.  229. 
68.    In  re  Oliver,  3  A.  &  B.  620,  29 
ECL.  289,  lit  Reprint  239. 

64.  Matter  of  aoldberg,  29  NTS 
972. 

B6.  In  re  Naphtaly,  (Cal.)  14  Cent 
LJ  96. 

B6.  Matter  of  Joseph,  136  App. 
Dlv.  589,  120  NTS  793. 

67.  Ex  p.  Krleger.  7  Mo.  A.  S67. 

68.  In  re  Goldberg,  49  App.  Dir. 
367.  OS  NTS  892. 

69.  Peo.  V.  Keegan,  16  Colo,  287, 
B4S.  S>  K^RANS  9411.  (2)  An  attor- 1  32  P  424,  36  AmSR  274:  Barnes  v. 
nay  r*»«atedly  poblMied  this  adwer- '  Addy,  L.  R.  9  Cb.  244;  Goodwin  v. 
tlMm^t :  "Dlvoroes  lesalhr  obtained  i  Oosnell,  2  Coll.  467,  8S  BnfCh  467, 
very  auletly;  good  everywhere.   Box'  63  Reprint  813. 


[a]  AdTlBlBg  a  ellent  to  remors 
money  aad  Tslwtblea  from  a  aafety 
dopoalt  vanlt  to  be  placed  In  the 
aafe  of  a  third  person  In  order  to 
avoid  an  attachment  does  not  In- 
volve moral  turpitude  on  an  attor- 
ney'a  part,  or  tend  to  prove  that  he 
was  attempting  to  aid  his  client  In  a 
fraud.  Peo.  v.  Robfnaon,  82  Colo.  241. 
76  P  922. 

80.  Matter  of  Ciarter,  1  PhUa.  (Pa.) 
607;  Turner  v.  St.  John.  3  ColdW. 
(Tenn.)  876.- 

81.  Matter  of  Pascal,  146  App,  Dlv. 
836,  131  NTS  823. 

88.  State  V.  Burr,  1ft  Nebr.  593,  38 
NW  261.  And  see  In  re  Snyder,  24 
Fed.  910. 

63,  In  re  Enrlght.  67  Vt.  361,  31  A 
786. 

84.  Rex  V.  Vaughan,  I  Wfls.  C.  P. 
22.  95  Reprint  470. 

66.  Wheatley  v.  Baatow,  7  De  O. 
M.  ft  G.  658,  66  BngCb  433,  44  Re- 
print 218. 

66.  Fletcher  v.  Dalngerfield,  20 
Cal.  427. 

87.  Hinckley  v.  Krug,  4  Cal.  tJnrep. 
Cas.  208.  34  P  118. 

88.  In  re  Stewart,  L.  R.  2  P.  C.  88 
(where  there  was  no  evidence  that 
he  had  been  guilty  of  any  fraudu- 
lent or  dishonest  intention,  and  no 
dishonest  use  was  attempted  to  be 
made  of  the  deed,  or  any  person  in- 
jured thereby). 

^^68.    Matter  of  Magoon,  16  Hawaii 

n.  vt.— In  re  Aldrlch,  86  Vt.  681, 
86  A  801. 

71.  Matter  of  ZIrlnsky,  163 
App.  Dlv.  960,  148  NTS  517  (reprt- 

mand). 

Tt.    Ex  p.  Stratford.  7  Jur.  612.  ■ 
78.    Bx  p.  Warren,  1  Harr.  &  W. 
118. 

[a]  Where  an  attorney  brings 
eral  ^nl  tam  aetlona,  and  aAer'  their 
commencement  makes  an  ofFer  to  de- 
fendant to  compromise  them,  there  Is 
no  ground  for  disbarring  htm.  Smith 
V.  Qlllett.  3  Dowl.  P.  C.  364. 

74.   In  re  Davis.  L.  &  M:  307. 

76.  In  re  Haymond,  121  Oil.  8M, 
68  P  899. 

76.  Matter  of  Barnard.  151  App. 
Dlv.  680,  136  NTS  IBS  (censure). 

7T.  CMisiMl  off  oases  and  ooMrt^ 
tion  tlisrsof  see  supra  |  42. 
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not  only  for  professional  or  official  misconduct  in 
the  capacity  of  an  attorney  that  a  licensed  attorney 
may  be  disbarred.  An  attorney  may  be  suspended 
or  disbarred  for  such  misconduct  unconnected  with 
his  professional  duties  as  shows  him  to  be  an  unfit 
and  unsafe  person  to  manage  the  legal  business  of 
others.'"  But  when  an  attorney  steps  aside  from 
his  duties  as  &  member  of  the  profession,  and  en- 
gages in  business  affairs  of  any  character  with  per- 
sons who  repose  no  special  confidence  in  him  and  to 
whom  he  owes  no  personal  obligations,  no  rule  of 
law  compels  him  to  be  more  careful  thfm  the  ordi- 


nary  bttsiaess  man.''  And  it  has  been  held  in  some 
cases  that  an  attorney  will  not  be  disbarred  for  mis- 
conduct not  in  his  professional  capacity  unless  loeh 
misconduct  is  infamous  or  very  gross."** 

[$60]  g.  Miacondoct  In  Official  Oapuitv.  The 
court  may  suspend  or  disbar  an  attorney  for  miscon- 
duct relating  to  duties  as  justice  of  the  peace,"^  mag- 
istrate,"^ or  prosecuting  attorney."^  It  has  been  held 
that  the  courts  have  no  jurisdiction  in  disbarment 
proceedings  against  an  attorney  for  misconduct  com- 
mitted in  his  capacity  as  a  judge  of  a  court  of  recfffd 
upon  the  ground  that  the  remedy  by  impeachment  ii 


n.  U.  8.— Bx  p.  Wall,  107  U.  8. 
26S.  2  set  6S9,  27  L.  ed.  562;  Oelders 
V.  Haygood.  182  Fed.  109;  Ex  p.  Burr, 
4  F.  Cai.  No.  2,186.  2  Cranch  C.  C. 
87»,  1  WbMl.  Cr.  (N.  T.)  BOS  (par- 
ticipating In  a  lynohlns  as  leader  ot 
a  mob). 

Cal. — Id  re  Haymond,  ISl  Cal.  885, 
S8  P  899. 

Conn. — State  t.  Peak,  88  Conn.  447, 
91  A  274,  I>RA191SA  <63  and  note. 

Del. — In  re  Hoflecker,  60  A  981. 

D.  C— Matter  of  Adrlaans,  17  App. 
89. 

111. — Feo.  V.  Macauley.  230  111.  208, 
82  NB  612,  120  AmSR  287;  Peo.  v. 
Brown.  218  111.  801.  76  NB  007;  Peo. 
V.  Appleton.  106  II].  474,  44  AmR 
812. 

Iowa. — In  re  Condon.  147  NW  76B. 

Kan.-— In  re  Wilson.  79  Kan,  674, 
100  P  686,  21  LRANS  517.  17  Ann 
Cas  6B0:  In  re  WUson,  79  Kan.  460, 
100  P  76;  In  re  Smith,  78  Kiui.  748, 
749.  SB  P  684  tctt  Cyc]. 

Ky^-Com.  v.  Roe,  129  Kr.  660,  112 
8W  ess,  19  LRANS  418;  Underwood 
V.  Com.,  105  8W  161.  81  KyL  82. 

La. — Dormenon's  Case,  1  Mart,  129 
(aiding  and  heading  an  insttrrection 
of  slaves  In  San  Domingo). 

Mich.— In  re  RadforC  168  Mtcb. 
474,  134  NW  472. 

Mont. — In  re  Weed,  26  Mont.  S07, 
68  P  1116:  In  re  Weed,  26  Mont.  24L 
67  P  308;  In  re  Wellcome,  28  Mont. 
460,  69  P  446. 

N.  H.— In  re  Hobbs,  76  N.  H.  286, 
73  A  308. 

N.  T. — Matter  of  Heymann,  166 
Adv.  I>fv.  78,  140  NTS  1066. 

Oh. — state  V.  Bentley,  4  Oh.  Dec. 
(Reprint)  362.  2  ClevLRep  27;  State 
V.  Byrkett,  4  OhS«CP  89,  3  OhNP  28. 

Or.— State  v.  Graves,  144  P  484 
(participating  in  acta  of  lawless  as- 
serablage). 

Pa. — Jones'  Case,  2  Pa.  Dlst.  688, 
12  Pa.  Co.  229  (making  a  false  state- 
ment regarding  the  law  with  the  In- 
tent of  stirring  up  a  riot). 

R.  I. — O'Connor  V.  Holton.  89  A 
Ut:  Crafts  v.  Llsotte,  84  R.  I.  648, 
84  A  1081. 

W.  Va.— State  v.  McOaugherty.  83 
W.  Va.  250,  10  SB  407. 

Wis.- In  re  0  ,  78  Wis.  602,  42 

NW  221. 

Eng.— Re  Htll,  L.  R.,  3  Q.  B.  543: 
Matter  of  Blake.  3  B.  &  K  34,  107 
ECL  34,  121  Reprint  3S7. 

Ont. — ^Hands  v.  Upper  Canada  Law 
Soc,  16  Ont.  626  [app  diem  17  Ont. 
800  (app  allowed  17  Ont.  A.  41)];  In 
re  Attorney,  39  U.  C.  Q.  B.  171. 

"Members  of  our  profession  cannot 
be  too  circumspect  in  their  conduct, 
nor  can  they  claim  Immunity  for 
acts,  which,  though  free  from  moral 
stain,  yet  sully  their  professional 
honor."  Peo.  v.  Harvey,  41  111.  277, 
278. 

[a]  m  Xanltoba  the  statute  ena- 
bles the  court  to  deal  only  with  cases 
of  unprofessional  conduct  or  miscon- 
duct as  a  barrister  or  solicitor.  In 
re  P.  B.  H.,  22  Man.  746. 

(b]  Omswon  taMMSte  uaA  daosBor 
TC4VlMd^"It  Is  said  that  the  courts 
are  not  the  curators  of  the  morals 
of  the  bar,  and  it  Is  probably  true 
that  courts  should  not  take  cog- 
nisanoe  of  a  solitary  Immoral  act  of 


a  membsr  of  the  bar,  not  amounting 
to  a  crime  and  unconneoted  with  his 
duties  In  court.  It  is,  however,  one 
of  the  requisites  for  admission  to  the 
practice   that   the   candidate  should 

5 resent  evidence  to  the  court  that 
e  is  a  person  of  good  moral  charac- 
ter, and  it  would  be  a  great  stigma 
upon  an  honorable  profession  if  the 
members  of  It  were  powerless  to 

Burge  It  of  any  who  may  have  been 
nprovidently  received  into  its  fold 
and  whose  after-life  is  offensively 
corrupt  or  whose  business  transac- 
tions, even  outside  of  the  courts,  are 
characterised  by  dishonesty:  in  short, 
that  the  profession  Is  compelled  to 
harbor  all  persons  of  whatever  char- 
acter who  nave  gained  admission  to 
It  and  are  fortunate  enough  to  keep 
out  of  jail  or  the  penitentiary.  This 
court,  at  least,  is  not  prepared  to 
say  that  persons  of  such  character 
have  a  legal  right  to  officiate  u  ad- 
vocates oi  right  rn  our  courts,  which 
ought  to  be  and  generally  are  tem- 
ples of  Justice.  This  ground  of  dis- 
barment may  not  be  Included  in  any 
of  the  causes  therefor  aswMoA  by 
the  statute,  but  the  court  has  the 
Inherent  power  to  require  of  Its  ofll- 
cers  at  least  common  honesty  and 
decency."  In  re  Wilson,  79  Kan.  450, 
466.  100  P  76. 

[c]  The  proaMtloa  of  as  orgaat- 
latkni  for  ute  pnxpose  of  Tlotattng 
or  evadlag  tlia  penal  laws  amounts 
to  such  malpractice  on  the  part  of 
an  attorney  at  law  as  wUl  Justify  re- 
moval or  suspension.  Matter  of  Ter- 
rell. 2  Philippine  266. 

[d]  The  lendlnr  of  mmwf  at  a 
vswloas  rate  of  latersst  in  a  stats 
where  usury  is  not  an  offense  Is  not 
sufficient  ground  for  disbarring  an 
attorney,  in  the  absence  of  circum- 
stance of  hardship  or  oppression, 
Peo.  T.  Wheeler,  259  lU.  99.  102  NB 
188,  46  LRANS  1202,  AnnCasl914C 
280  and  note. 

T».   In  re  Renehan,  (N.  M.)  146  P 

80.  Peo.  T.  Appleton.  106  HI.  474. 
44  AmR  812:  Peo.  v.  AUlson,  S8  III. 
161:  Neft  v.  Rohler  Mfg.  Co..  90  Mo. 
A.  296 :  New  York  Bank  V.  Stryfcer. 
1  Wheel.  Cr.  (N.  Y.)  3S0  (holding 
that  an  attorney  cannot  be  disbarred 
for  a  nonindictable  offense  not  af- 
fecting his  office);  Bx  p.  Stetnman,  96 
Pa.  220,  40  AmR  037  frev  8  WklyNC 
2961;  Dickens'  Case,  67  Pa.  169,  6 
AmR  420  (both  holding  that  dis- 
creditable acts.  If  not  Infamous  and 
not  connected  with  the  attorney's 
duty,  will  not  give  the  court  Juris- 
diction to  strike  him  from  the  roll). 

[a]  Xmuorsl  oondnot  not  IktoIt- 
iBg  TUtnurtwotthlMss^The  attor- 
ney's character  must  be  bad  In  such 
respects  as  show  him  unsafe  and  un- 
fit to  be  Intrusted  with  the  powers  of 
the  profession.  Indulgence  In  vices 
affecting  to  some  extent  the  moral 
character  but  not  personal  or  pro- 
fessional Integrity  is  not  a  sufficient 
ground.  Baker  v.  Com.,  10  Btish 
(Ky.)  692. 

[bj  Jkpptoj^faMag  mon&y  arlateg 
from  a  wrongful  mortgage  and  sale 
of  property  conveyed  to  an  attorney 
by  a  deed  of  trust,  not  as  a  result  of 
his  professional  advice,  but  simply  as 


a  friendly  offlea,  will  not  Justify  ■ 
summary  disbarment.  Peo.  v.  Aiqde- 
ton,  106  111.  474.  44  AmR  812  Cwbert 
the  court  quoted  with  approval  tnm 

the  opinion  In  the  case  of  Peo.  t. 
Allison,  68  111.  161,  152,  as  follows: 
"If  respondent  has  been  KUllty  of  the 
misconduct  alleged  against  him  is 
his  private  character,  and  not  in  his 
official  capacity  as  an  attorney,  re- 
lief can  only  be  obtained  by  a  prose- 
cution In  the  proper  court,  at  the  suit 
of  the  party  Injured.  He  cannot  be 
tried  on  motion  in  this  summarr 
manner"). 

[c]  msrsprei— tatlom  Im  a  bsvs- 
MMfsr  of  facts  connected  with  the 
trial  of  a  cause  by  the  editor  who 
was  also  an  attorney  of  the  court 
will  not  Justify  disbarment.  In  re 
Qreevy,  4  WklyNC  (Pa.)  308. 

81.  In  re  Hobbs.  76  N.  H.  S86.  73 
A  808. 

[a]  rattan  to  UmUm  tbm  oosta 

of  a  criminal  case,  as  required  by 
statute.  Is  not  grovnd  for  disbar- 
ment of  the  Justlea.  In  r%  OondoB, 
(Iowa)  14T  NW  709. 

88.  Matter  of  Davis,  16  BawaU 
877. 

SS.  In  r»  Voss,  11  N.  D.  fiM.  90 
NW  16:  m  ra  Jodm,  70  Vt.  71.  1>  A 

1087. 

ia]  BsMon  fov  nOavd)  Orom 
delity  to  his  ttust  by  a  prosecut- 
ing attorney,  being  connected  with 
his  character  as  an  attorney,  la  mis- 
conduct, for  which  his  name  may  be 
stricken  by  summary  proceedings 
from  the  roll  of  attorneys  entitled  to 
practice.  State  v.  Hays.  04  W.  Ts. 
45.  49.  91  SB  865  (where  the  court 
said:  "No  one  will  deny  the  pvwer 
and  duty  of  a  court  to  strike  from 
the  roll  the  name  of  one  who  fails  to 
maintain  fidelity  to  the  personal  trust 
of  a  single  client's  interest.  How 
much  more  Important  is  the  duty  to 
exercise  this  power  when  the  Infi- 
delity or  misconduct  relates  to  an 
attorney  charged,  not  only  by  the 
honor  and  oath  of  an  attorney  at  the 
bar,  bat  also  hy  the  dignity  and  oath 
of  a  public  official,  in  an  office  call- 
ing for  the  exercise  oMilghast  quali- 
ties as  an  attomey*").  (2)  "Fhtt  fhet 
that  some  of  the  acts  charged  against 
him  were  acts  of  offlfrfal  nwtfeaaance 
committed  in  his  capacity  as  eoimty 
attorney  can  make  no  difference.  He 
performed  them  as  an  attomer  at 
law — as  an  official  of  the  eoart  as 
well  as  an  offloer  of  the  omuitr.**  In 
re  Norrts,  60  Kan.  «4f,  «»,  ST  P 
528. 

[b]  Aots  done  ta  aa  alt—f  ^ 
oanaetty   as   attorBey-^rsttaral  ware 

held  not  to  be  of  such  a  natnra  as 
would  justify  disbaiment  proe— 8 
Inga  against  him  as  a  member  of  the 
bar.  Hatter  of  Cooper.  IS  HawaU 
124,  128  (where  the  court  said:  'V9 
doubt  a  member  of  the  bar  majr  par- 
form  acts  in  some  other  offlclal  ca- 
pacity or  even  In  a  prtnte  eapaoHy 
of  such  dlsgrmosful.  Immoral  cr 
criminal  character  as  to  show  htm 
to  be  unfit  to  continue  longer  a  wimb- 
ber  of  the  proftaalon.  and  for  aoeh 
conduct  he  may  be  held  to  aooov&t 
by  the  court  even  to  the  extant  of 
dtstiarment.  But  It  is  not  oontendad 
that  the  respondent  in  this 
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exeiusive.'*  Bnt  where  the  jndge  of  a  particular 
CO  art  is  not  required  to  be  a  qnalifled  attorney  and 
disbarment  will  not  affect  hia  official  statoB,  he  may 
be  disbarred  for  misconduct  in  office.*' 

'  [I  61}  4.  Dcfanset— a.  Umltettons  mud  Laches. 
The  statute  of  Ihnitations  is  no  defense  to  a  proeeed- 
isig  for  the  disbarment  or  saspenaion  of  an  attor- 
ney,*" nor  will  the  courts  establish  a  limitation  as 
to  the  time  in  whieh  sneh  proceedings  may  be  insti- 
tuted by  analogy  to  the  statute  of  limitations  unless, 
from  the  nature  or  eironmstances  of  the  partienlar 
ease,  it  appears  that  it  would  be  unjust  or  unfair  to 
require  the  attorney  to  answer  as  to  sneh  occur- 
rences.*^ Staleneas  in  a  eharsfe  against  an  attorney 
may  prevent  its  being  considered,  because  an  nnrea* 
Bramble  delay  in  the  presentation  of  a  charge  of  mis- 
cMidaet  may  make  it  impossible  for  an  attorney  to 
proeniv  the  vitneaaes  or  the  testimony  whieh  would 

cntltr  of  miaconduot  Invcnvins  moral 
tnrpltnd*,  or,  perhaps,  any  acta  of  a 
charaeter  ao  dlaaraccful  as.  If  pot 
done  In  his  professional  eapaelty. 
would  warrant  action  by  the  court 
acalnst  him  in  his  professional  ca- 


bave  been  available  at  an  eariier  time  to  meet  sneh 
charge.  *« 

[i  62]  b.  Settlemeitt  with  Olitat.  Settlement 
with  clients  on  a  basis  satisfactory  to  thrai  doea  not 
preclude  inquiry  into  the  moral  and  professional 
quality  of  an  attorney's  acts  prior  to  and  in  connec- 
tion therewith,  and  hence  is  no  defense  to  a  proceed- 
ing to  disbar  him,  based  thereon.***  The  court  will 
not  permit  matters  affeeting  the  character  of  ita 
offloers  to  be  settled  by  private  arrangement.'^ 

Payment  after  procoedlngi  began  or  thraateBsd. 
Payment  of  the  amount  due  or  withheld,  when  made 
by  the  attorney  after  the  proceedings  for  diabar^ 
ment  have  been  conunenced,  or  are  about  to  be  insti- 
tuted, does  not  operate  to  relieve  him  from  the  liabil- 
ity already  incurred,  and  the  court  may  still  proceed 
to  disbar  him.*^  Such  fact  may,  however,  be  taken 
into  consideration  in  mitigation  of  punishment.*"  A 


vacltT"). 

Baird  V.  Rtv«rdal«  Tp.  JuB- 
Oce'a  Ct.  11  Cal.  A.  438,  1«6  P  269 


(holding  that  If  an  attorney  enrares 
In  the  practice  of  his  profession 
while  holdlnr  a  judicial  position.  In 
violation  of  statute,  hla  ofTehse  la 
that  of  a  judicial  officer,  and  not  that 
of  attorney):  Matter  of  Sllkman,  88 
App.  Dlv.  ie2.  ie4,  84  NTS  1026 
(where  it  was  aald:  "In  the  case  of 
tranagreaalona  by  Judicial  offlcers, 
the  Conatltution  provide"  for  pun- 
Ishraent  by  removal  from  office, 
which,  hi  the  absence  of  a  distinct 
expreaalon  to  the  contrary,  should  be 
deemed  exolnsive"):  Matter  of  Del- 
lenbaush,  11  Oh.  qtr.  Ct  302,  9  Ob. 
dr.  Dec.  SSO.  Bat  see  Bbttter  of 
Itollenbauvh,  17  Oh.  Clr.  Ct.  106,  9 
Oh.  Clr.  Dea  tU.  ,    _  „ 

88.  Bute  T.  Peck,  88  Conn.  447, 
»1  A  274.  LRAinBA  W. 

[»!  Waeostaet  hy  Judf*  of  pxo* 
hat*  Marl  in  the  course  of  the  set* 
tlement  of  an  eatate  In  that  court 
may  be  such  misconduct  as  lustiflea 
hla  disbarment  as  attorney.  SUte  v. 
Peck.  8S  Conn.  447,  451,  91  A  274, 
LRA191SA  668  and  note  (where  the 
court  said:  "The  demurrer  susseats 
tn  thla  connection  that  dlabarment 
protMedloKB  BO  far  partake  of  the 
character  of  offl,cla]  Impeachment 
that  they  are  not  to  be  permitted  in 
th*  case  of  a  judicial  ofBcer.  Thla 
objoctton  la  not  well  taken.  Since 
»  judge  of  probate  need  not  he 
an  attorney,  his  disbarment  _  can 
have    no    effect    upon    his  official 

■tatnO- 

•a.  Cal.— In  re  Lowenthal,  78  Cal. 
4t7.  429.  21  P  7  (where  the  court 
■aid:  *^e  do  not  understand  that 
a  diarce  of  this  kind  can  be  barred 
hr  the  statute  of  limitations,  or  that 
ft  ahoQld  be,  tfnder  any  elronm- 
■tanoea.  The  fullsst  opportunity 
Aottid  he  jiFlven  to  InTeatlsate  the 
conduct  of^  an  attorney  who  la 
etaarved  with  a  violation  of  his  du- 
tlaa  as  stich;  and  while  this  court 
misht  not  be  wllllnf  to  disbar  or  sua- 
p«nd  an  attorney  if  it  appeared  that 
there  had  been  unreaaonable  delay  In 
the  presentation  of  the  chargea,  so 
th«.t  a  fair  opportunity  could  not  be 
ba<d  for  procuring-  the  witneases  and 
meetSns  the  accnaation,  we  are  not 
prepared  to  aay.  as  a  matter  of  law 
won  this  demurrer,  that  the  accuaa- 
tion  Is  barred  either  by  the  expreaa 
term*  of  the  atatutc  of  iliqltatlons  or 
by  analocy"). 

HI. — Peo.  V.  Phlppa  281  111.  676, 
578,  194  NE  144  Iclt  Cycl:  Peo.  v. 
Booper,  »8  lU.  SIS,  S19,  7S  NB  898 
[dt  Cycl 

KasL-^n  n  Bmltb,  7S  Kan.  748,  8B 


P  684;  In  re  Sailott,  78  Katt  161*  84 
P  760. 

La.— State  v.  Feurehy,  10«  lA  748, 
SI  S  828. 

N.  T.— Hatter  of  Leonard.  127  Am. 
Dlv.  498,  111  NTS  995  faff  198  N.  T. 

6BB  mem,  67  NB  1121  mem]. 

Okl. — State  Bar  Commn.  v.  Sulli- 
van. 36  Okl.  745.  ISI  P  708. 

Tenn. — State  Bd.  of  Law  Exam- 
iners v.  Shimer.  174  SW  1142. 

W.  Ta.— State  V.  lOays.  64  W.  Va. 
46,  61  SB  355. 

See  Re  R.  A.,  6  Han.  801. 
87.  Peo.  V.  Hooper,  218  HI.  818,  76 
NB  896.  But  aee  Peo.  v.  Alllaon,  88 
111.  161  (where  the  court  said  that,  In 
analogy  to  the  limitation  of  proaecu- 
tlona  for  mlademeanors  there  oucht 
to  be  a  limit  to  the  time  for  flluiff 
i  n  format  ions). 

[a]  Then  the  offense  la  cvhnlaal, 
the  fact  that  a  prosecution  therefor 
Is  barred  by  limitation  la  no  defense. 
U.  S.  V.  Parka.  93  Fed.  414;  Ex  p. 
Tyler,  107  Cal.  78,  40  P  88;  In  re 
Weed.  28  Uont.  507.  88  P  lllB;  Stocfc- 
weirs  Case,  T  Pa.  DisL  811. 

n.  Cal.— Ih  re  Lowenthal,  78  Cal. 
427,  21  P  7. 

Colo. — ^Peo.  T.  Tanquary,  48  Colo. 
122,  199  P  269  (delay  of  eight  and  a 
half  year's  defense). 

HI.— Peo.  V.  Hooper.  S18  m.  818, 
76  NB  896. 

Kan.— In  re  Smith,  78  Kan.  748,  86 
P  684;  In  re  Slllott,  78  Kan.  151,  84 
P  769. 

N.  T.— Hatter  of  Whitrldge,  162 
App.  Div.  884,  146  NTS  836. 

Bna. — Hatter  of  ,  2  B.  A  Ad. 

766.  22  BCL  820.  109  Reprint  1329; 
Garry  v.  Wllka,  2  Dowl.  P.  C.  649 
(where  a  lapae  of  three  terms  was 
deemed  such  delay  as  to  defeat  the 
application). 

Ont— In  re  Attorney,  8»  U.  C.  Q. 
B.  171. 

See  State  v.  Clopton,  16  Ho.  A  689 
mem;  In  re  Sherln,  27  S.  D.  222,  180 
NW  761,  40  LRANS  801,  AnnCaa 
1913D  446. 

[a]  SeUtf  wlttoas  la«hes^-J*chea 
in  prosecution  In  a  disbarment  pro- 
ceeding cannot  be  available  as  a  de- 
fense, when  the  matter  was,  with 
reasonable  diligence,  tried  and  sub- 
mitted to  the  court,  and  the  delay 
waa  occaaloned  by  the  failure  of  the 
court  to  render  a  decision.  In  re 
Cnim,  7  N.  D.  818.  76  NW  267. 

as.  Peo.  v.  Chamberlain,  242  111. 
260,  89  NB  994;  In  re  Swadener,  5 
OhSACP  G98.  7  OhNP  446;  In  re 
Davles,  93  Pa.  llff,  122,  89  AmR  729 
(where.  In  answer  to  the  contention 
that  a  settlement  operated  as  a  re- 
mission of  the  attorney's  offense,  the 
court  said:  "This  view  of  the  case 
ifrnorea  the  fact  that  the  exercise  of 
the  power  la  not  for  the  purpose  of 
enforcing  civil  remedlea  between  par- 
ties, but  to  protect  the  court  and  the 
public  against  an  attorney  sullty  of 
unworthy  practices  in  his  profession. 


He  had  acted  In  clear  disregard  of 
his  dnty  as  an  attorney  at  the  bar, 
and  without  *«ood  fidelity'  to  hla 
client.  The  public  had  rights  which 
Hra  Curtlas  oould  not  thus  settle  or 
d«tro|^'):  Ex  p.  Orwig,   31  Leylnt 

[a]  rorood  setOememt. — Ulscon- 
duct  of  an  attorney  ta  not  cured  by 
his  consent,  under  leeal  compulsion, 
to   an   order   rectifying   the  effects 

thereof.    Hatter  of  V  ,  19  App. 

Div.  491.  42  NTS  268. 

te.    Re  ,  9  L.  T.  Rep,  N.  S.  299. 

•1.  Colo. — Peo.  V.  Keegan,  80  Colo. 
71.  69  P  524;  Peo.  v.  Waldron,  28 
Cola  849,  64  P  186;  Peo.  v.  Sella.  26 
Colo.  695,  56  P  782;  Peo.  v.  Ryans,  8 
Colo.  882,  7  P  890. 

78^^  ^'  ^ 

N.  T.— Hatter  of  Fox,  160  App.  Dlv. 
602,  136  NTS  821;  In  re  Bayer,  148 
App.  Dlv.  928,  131  NTS  381;  Hatter 
of  Cohn,  141  App.  Div.  611,  126  NTS 
218;  Hatter  of  Rookmore,  130  App. 
Dlv.  686,  117  NTS  618;  Hatter  of 
Cohn,  180  App.  Dlv.  87^  lOB  NTS  84. 

Pa.'-In  re  Davles.  93  Pa.  118,  88 
AmR  729. 

Eng.— He  a,  81  li.  T.  Rep.  N.  & 
780. 

Han. — In  re  P.  B.  H.,  22  Han.  746. 

Ont. — Hands  v.  Upper  Canada  Law 
Soc^  16  Onf.  626.  838  [app  dlsm 
17  Ont  300  (app  allowed  17  Ont.  A. 
41)1  (where  It  was  said:  "The  fact 
that  the  solicitor  guilty  of  miscon- 
duct has  made  reparation  to  the 
client  may  satisfy  that  particular  In- 
dividual, but  It  does  not  deprive  the 
general  public  of  Its  claim  for  protec- 
tion against  an  unsafe  member  of 
a  prlvUesed  class,  nor  the  Law 
Society  of  Its  claim  to  expel  an 
unworthy  member.  The  profes- 
sional man  who  does  what  la 
right  becauae  he  Is  In  Jeopardy  of 
degradation  haa  ceased  to  act  up- 
rightly. This  honesty  of  compulsion 
la  not  the  kind  of  honest  demeanour 
to  which  the  solicitor  pledaea  him- 
self  In  his  oath  of  office.  Hlschief 
more  or  less  must  result  to  the  good 
repute  of  the  whole  profesalon  by  the 
Indulgence  of  mistaken  lenity  In 
cases  where  the  payment  of  money, 
unjustly  and  dishonestly  withheld  by 
an  ofQcer  of  the  law.  Is  allowed  to 
purchase  Immunity  from  wholesome 
discipline"). 

[a]  mxlagiag  suit  and  reooverliw 
Jadgmentk — "The  bringing  of  a  clvfl 
suit  to  enforce  payment  of  money 
unlawfully  withheld  by  an  attorney 
from  his  client,  and  a  recovery  of  a 
Judgment  for  the  amount  so  with- 
held In  a  civil  action,  will  not  .  .  . 
relieve  the  attorney  from  the  moral 
turpitude  Involved  in  the  transac- 
tion." Peo.  V.  Allen.  244  111.  393,  400, 
91  NE  463. 

to.  Peo.  V.  Sellff,  86  Colo.  506,  66 
P  782;  Champasne  v.  Benolt,  (R.  L) 
78  A  1009. 
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finrtior^  a  Bare  intant,**  or.  offer  to  make  Maiitn- 
Utaif**  or  a  tender  of  the  money  vithheld,*'  eonati- 
tates  no  def  enM. 

[$  63]  c  MiseeUaneolu  Oefanaas.  The  yoath  and 
inexperience**  or  previous  good  character"'  of  the 
aeeuaed  attorney  is  no  defense  to  a  disbarment  pro- 
ceeding, althoufi^  aneh  facts  may  be  etmsidered  in 
mitigation  of  punishment.*"  Nor  ia  it  materiiU  that 
proceedings  for  the  disbarment  of  an  attorney  are 
instituted  through  motives  of  personal  spite  and  re- 
VHBge,  if  charges  are  true.**.  It  is  no  defense 
that  the  attoraey  has  escaped  criminal  responsibil- 
ity,^  has  been  acquitted  on  a  criminal  charge,^  has 
been  pardoned,"  has  paid  the  fine  imposed  on  him,* 
or  has  testified  to  his  oonnection  with  tbe  crime 
charged.^  Nor  is  it  any  defense  that  others  in  the 
community  have  been  guilty  of  the  same  offense,** 


tibat  the  attorney  igiunant  of  tha  law  violated,* 
that  he  was  actii^  for  himself  and  not  for.  another,' 
or  that  his  client  has  not  complained  and  may  not 
have  been  injured." 

[(  Gi]  6.  PcDeeAdittfs  «.  K^tvre  and  F«iil 
It  has  been  held  in  some  jurisdictions  that  disba^ 
ment  proceedings  partake  of  tbe  nature  of  erimiiul 
proseentions;^^  but  1^  the  weight  of  authority  Bach 
proceedings  are  neither  civil  actions  nor  criminal 
prosecutimis.*'  They  are  i^>ecial  proceedings  of  • 
summary  character,  resultmg  from  the  inherent 
power  of  the  courts  over  their  officers,"  and  since 
they  are  intended,  not  for  punishment,  but  fw  the 
protection  of  the  courts  and  the  profession,*^  they 
are  generally  held  to  be  of  a  civil,  and  not  of  a  crim- 
inal, nature.^'  Consequently  it  does  not  fall  within 
that  class  of  cases  that  requires  the  charges  to  be 


08.  Matter  of  Avrutla,  161  App. 
Dlv.  549,  14»  NTS  741. 

M.    Matter  of  Z  v  89  Mo.  A.  426. 

95.  CHettK  V.  Baumberger.  110  Ind. 
536.  9  TOO. 

96.  Peo.  V.  McCauley,  230  IH.  208, 
82  NK  612,  120  AmSR  387;  Matter 
of  Abrahams,  15R  App,  Dlv.  595,  143 
NTS  927.    And  see  supra  S  60- 

97.  Peo.  T.  Belts.  26  Colo.  621,  58 
B  -1091^  Uatter  of  Blrdseye,  166  App. 
I>lv»  89^,  149  KT8  617. 

RSee  infra  I  93. 
P*o.  V.  PajF-on,  215  111.  476.  74 
NE  883;  Matter  of  Barnard,  146  App. 
Dlv.  916,  129  NTS  939. 

[a]  -Vh»  moUvtt  of  thoe*  iMtn- 
Mitntwl  In  til*  oondiut  of  th«  pro- 
MMtnffe  may  be  a  proper  matter  for 
consideration  In  connection  with  the 
evidence  offered  to  estabi  ish  re- 
spondent's guilt."  .State  Bd.  of  Ex- 
aminers V.  Byrnes,  97  -Minn.  534,  686, 
lOB.NW  965. 

I.  U.  S.  V.  Parks,  93  Fed.  414; 
Matter  of  Robinson,  151  App.  Dlv. 
689,  136  NTS  548  [aft  809  N.  Y.  354, 
103  NE  160]. 

S.  See  supra  SI  43-46  where  a 
contrary  view  Is  also  expresaed. 

3.  See  supra  S  45. 

4.  Peo.  V.  Weeber,  26  Colo.  229.  57 
P  1079. 

a.  Matter  of  Rousa,  162  App.  Dlv. 
496.  147  NTS  713  (under  statute 
rrantlnff  Immunity  from  prosecu- 
tion). 

a.  Ex  p.  Turner,  49  Or.  227,  89  P 
426;  Ex  p.  Finn,  32  Or.  519,  52  P 
766,  67  AmSR  660;  In  re  Platz,  42 
Utah  489,  132  P  890. 

7.  Matter  of  Robinson,  140  App. 
PIT.  829,  125  NTS  193;  In  re  SohuU, 
85  8.  D.  608.  187  NW  641. 

a.  Matter  of  Bauder,  128  App. 
Dlv.  846,  118  NTS  761. 

9.  In  re  Ramsey,  24  B.  D.  866,  128 
NW  786. 

10.  Oroas  referaMMl 
Disqualification  of  Judges  see  Judges 

[23  Cyc  580]. 
Judicial  notice  see  Evidence  [16  Cyc 
915]. 

Pendency  of  proceedings  in  one  state 
as  affecting  right  to  admission  in 
another  see  supra  S  21  note  83  [a]. 

RlRht  to  Jury  trial  see  Juries  (34 
Cyc  1371. 

Venue  and  change  thereof  see  Venue 

[40  Cyc  1211. 

11.  Ala. — Worthen  v.  State.  66  S 
686;  State  v.  Quarles,  158  Ala.  54. 
48  S  499  (quasi  criminal) ;  Thomas  v. 
State,  58  Ala.  866. 

Cal. — Peo.  V.  Turner,  1  Cal.  143,  68 
AmD  296. 

Kan, — In  re  Peyton,  12  Kan.  398. 
But  see  Infra  this  section  note  13. 

Ky.^ — ^Turner  v.  Com.,  2  Mete  619; 
Rloe  V.  Com..  18  B,  Mon.  472.  But  see 
infra  this  section  note  13. 

Or. — ^Ex  p.  Mason,  89  Or.  18,  43  P 
661,  54  AmSR  772. 

[a]  In  binlslaiis  (1)  Rev.  St.  § 
180  required  a  criminal  proceeding 
to   dlatwr   an   attorney.     State  v. 


Rlghtor.  49  L.a.  Ann.  1016,  22  8 
195;  Turner  v.  Walsh,  12  Rob.  383; 
Chevalon  v.  Schmidt,  11  Rob.  91. 
(2)  But  act  No.  129  of  1896  au- 
thorises a  civil  proceeding  In  the  dis- 
trict court  as  an  additional  means  of 
accomplishing  that  result.  State  v. 
Fourchy.  106  La.  743,  31  S  325;  State 
V.  Rlghtor,  49  La.  Ann.  1015,  22  8  196. 

18.  Conn. — State  v.  Peck,  88  Coon. 
447,  91  A  274.  LRA1915A  663. 

D.  C— Oarfleld  v.  U.  &,  8SAPP.109. 

Mich.— In  re  Radford,  159  Mich.  91, 
123  NW  546. 

Mo.— In  re  Davis,  (A.)  166  SW  341; 
In  re  Bowman,  7  Mo.  A,  569. 

Nebr. — Morton  v.  Watson,  50  Nebr. 
672.  84  NW  91. 

N.  D.—In  re  Eaton.  7  N.  D.  269,  74 
NW  870. 

[a]   Mot  a  pTflBsedlar  later  partes. 

— (I)  "This  Is  not  a  proceeding  be- 
tween two  parties  where  the  court  is 
asked  to  adjudicate  conflicting  claims 
as  to  some  right,  corporeal  or  Incor- 
poreal, and  where  a  decision  favora- 
ble to  one  party  Is  necessarily  to  that 
extent  unfavorable  to  the  other.  It 
Is  rather  in  the  nature  of  an  IngueBt 
or  inquiry  as  to  the  conduct  of  the 
respondent."  Boston  Bar  Assoc.  v, 
Casey.  211  Mass.  187,  191,  97  NE  751, 
763,  39  LRAKS  116,  AnnCasl913A 
1226.  (2)  "The  inquiry  made  Is  'in 
the  nature  of  an  investigation  by  the 
court  Into  the  conduct  of  one  of  Us 
own  officers,  not  the  trial  of  an  ac- 
tion or  suit,  and  the  order  entered  Is 
but  an  exercise  of  the  disciplinary 
Jurisdiction  which  it  has  over  such 
officers."  In  re  Durant.  80  Conn.  140, 
148,  67  A  497,  10  AnnCaa  539  [quot 
Fairfield  County  Bar  v.  Taylor,  60 
Conn.  11,  22  A  441.  18  LBA  167].  (3) 
The  parties  in  proceedings  to  disbar 
an  attorney  are  the  attorney  and  the 
court.  In  re  Evans,  42  Utah  282,  130 
P  217  [rev  22  Utah  366,  62  P  913,  83 
AmSR  794,  53  LRA  952]. 

13.  U.  S. — Bradley  v.  Fisher,  13 
Wall.  336,  20  L.  ed.  646  [aff  7  D.  C. 
321;  Ex  p.  Burr,  4  F.  Caa.  Nol  8,166, 
2  Cranch  a  C.  379,  1  Wheel.  Or.  (N. 
Y.)  503. 

Conn. — In  re  Durant,  80  Conn.  140, 
67  A  497,  10  AnnCas  639. 

Pla.— State  v.  Maxwell,  19  Fla.  31. 

Iowa. — State  v.  Clarke,  46  Iowa  155. 

Kan. — In  re  Burnette,  73  Kan.  609, 
85  P  575.  But  see  In  re  Wilcox,  90 
Kan.  646,  135  P  996  (holding  that  a 
proceeding  for  the  disbarment  of  an 
attorney,  although  a  special  proceed- 
ing, is  an  "action,"  as  that  word  Is 
employed  in  Its  broad  sense  of  In- 
cluding all  the  various  proceedings 
ordinarily  allowed  In  courts  of  Jus- 
tice). 

Ky.— Kic«  V.  Com..  18  B.  Men.  472. 

Mass. — Boston  Bar  Assoc  v.  Casey, 
811  Mass.  187,  97  NE  761,  39  LBANS 
lie,  AnnCasl913A  1226. 

Mlch.-~In  re  Radford.  159  Mleh,  81. 
123  NW  546. 

Mo.— In  re  Davfa,  (A.)  166  BW  S4l; 
In  re  Bowman,  7  Mo.  A.  £68. 


Mont. — In  re  Wellcome,  18  Heat 
859,  68  P  711. 

N.  T. — Matter  of  Attorney,  83  N. 
T.  164. 

N.  D. — In  re  Lynn,  25  N.  D.  64,  HO 
NW  710;  In  re  Ealon,  7  N.  D,  I6J. 
273,  74  NW  870  (where  the  court 
said:  'It  is  special.  In  that  it  Is 
neither  a  civil  action  nor  a  criminal 
action,  but  Is,  on  the  contrary,  a  rem- 
edy In  court,  which  Is  readily  distin- 
guishable from  both,  not  only  with 
respect  to  the  objects  sought  la  ac- 
tions, but  as  well  with  respect  to  the 
procedure  which  governs  In  actions"). 

Wash. — State  v.  Rossman.  58  Won. 
1,  6,  101  P  857,  21  LRAN8  821,  17 
AnnCaa  625  Jclt  Cyc]. 

See  In  re  P.  B.  H..  22  Man.  746. 

[a]  <'Uke  ooBtenpt  prooeedfBM. 
proceedings  for  distiarment  are  tne 
exercise  on  tbe  part  of  a  court  of  iU 
Inherent  right  and  power  to  preserve 
the  orderly  administration  of  Jus* 
tioe."  In  re  Radford,  169  Mich.  91, 
98.  123  NW  546.  ^e  generally  Cos- 
tempt  [9  Cyc  83], 

14.  See  supra  )  87. 

15.  U.  S.r-Ex  p.  Wall,  107  U.  S. 
265,  2  sen  669,  27  L.  ed.  662;  RAU- 
brook  v.  Newman,  86  Fed.  119;  Ex  p. 
Burr,  4  P.  Cas.  No.  2.186.  I  Cranch 
G  C,  379.  1  Wheel.  Cr.  (N.  T.)  603. 

Ark. — Wernlmont  v.  State,  101  Ark. 
210.  142  SW  194,  ADnCasl913D  116S. 

D.  C— Bradley  v.  Fisher,  7  D.  C. 
32  [aff  13  Wall.  (U.  S.)  336,  80.  L.  ed. 
646];  Garfleld  v.  United  States,  33 
App.  109;  Matter  of  Adrlaon^  11 
App.  39. 

Fto.' — State  v.  McRae,  49  Fls.  189, 
88  8  6«6,  6  AnnCoa  680. 

111.- Keltbley  v.  Stevena,  238  IU. 
199.  87  NE  876,  128  AmSR  180  [aft 
142  Bl.  A.  4(^1:  Poo.  V.  Houtroy.  161 
111,  630,  47  NE  79. 

Ind.— In  re  I^rrow.  (A.)  83_NB 
1026.  But  see  Kllngensmlth  v.  Kep- 
ler, 41  IndL  841  (penal). 

Iowa^~Stat«  V.  porke.  46 .  Ibwa 
165. 

Ky.— In  re  McDonald,  l57  Ky.  93, 


94,  162  SW  666  [quot  Cyci;  Com.  v. 

Richie,  114  Ky.  366,  70  SW   ' 

KyL  1218. 


Mass.— Randall,  Petitioner,  XI  Al- 
len 473. 

Mich,— In  re  Hadford,  168  Meh.  91, 
123  NW  546.  But  8ee  Hatter  of 
Baluss,  28  Mich.  507. 

Mo.— In  re  Davis,  (JU  16<  SW  841; 
Ned  V.  Kohler  Mfg.  Co.,  99  Mo.  A 
296. 

Mont. — In  re  Wellcome,  23  XonL 
450,  69  P  446. 

N.  T. — Matter  of  Spenser.  143  App. 
Dlv.  229,  128  NTS  168  [aff  203  N.  T. 
613  mem,  96  NE  1131  mem]:  Gutter 
of  Spencer.  137  App.  Dlv.  330,  UI  NT 
S  190.  See  Matter  of  Hardenbrook.  135 
App.  DlT.  884,  121  NTS  860  [aff  199 
N.  T.  689  metn.  98  NE  1086  mem]. 
But  SM  Uatter  of  ,  1  Hun  tli. 

N.  C— In  re  Ebbs.  150  N.  C  44.  tS 
8E  190.  19  LRAN8  898,  17  AanCei 
588. 


For  later  e— sa,  dsrelopmsuta  and  dtmngm  In  the  law  see  cumulative  Annotatfona,  same  title,  ^ge  and  note  number. 
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I»referred  by  infbnnation  or  indiotment  ^*  and  en- 
titles the  accused  to  a  trial  by  jinry  and  to  be  con- 
fronted with  the  witnesses  against  him.'"  The  form 
of  procedure  is  not  controlling  so  long  as  the  essen- 
tials of  fair  notice  and  opportunity  to  be  heard  are 
present.'*  When  properly  instituted,  such  proceed- 
ii^  are  due  process  of  law  and  not  an  invasion  of 
the  constitutional  provision  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without  due 
process  of  law.** 

[i  65]  b.  Ocmunencement — (1)  Iii  OenenL  It  is  not 
necessary  that  proceeding  against  attorneys  for 
malpractiee  or  unprofessional  conduct  should  be 


founded  upon  formal  all^;atioD8  against  them,*'  tiie 
usual  practice  being  for  the  court  to  issue  rule  or 
order  upon  the  attorney,  reciting  the  substance  of 
the  information  or  chai^ies  against  him  and  requir* 
ing  him  to  show  cause  why  he  should  not  be  sufq>end- 
ed  or  disbarred.^'  Snob  prooeediogs  are  often  insti- 
tnted  upon  information  developed  in  the  progress  of 
a  cause  or  from  what  the  court  learns  of  Uie  con- 
duct of  the  attorney  from  its  own  observation.'* 
Sometimes  they  are  taken  by  the  court  upon  its  own 
motion,'*  and  sometimes  they  are  moved  by  third 
parties  upon  affidavit."  In  the  former  case  the 
court  must  direct  some  attorney  to  draw  up  the  ac- 


K,  D.— In  re  Cram,  7  M.  D.  31«,  76  I     Mich.— In  re  Wool.  36  MkA.  299; 


NW  257. 

Oh. — In  re  Palmer,  16  Oh.  CIp.  Ct. 
14,  8  Oh.  CIr.  Dec.  SOS.  Compare 
State  V.  Byrkett,  4  OhS&CP  it,  S 
OhNP  28. 

Okl.— In  re  Biggera,  24  OkL  S42. 
104  P  1083.  2i  LRANS  «22. 

PhlMppine.~Matter  of  Montagne,  S 
Philippine  &77;  Matter  of  MacDou- 
gall,  S  Philippine  70. 

Tex. — Scott  V.  State,  86  Tel.  321, 
24  SW  789.  Compare  State  v.  Tun- 
■tall,  61  Tex.  81. 

Vt. — In  re  Jone«,  70  Vt.  71,  39  A 
1087. 

W.  Va. — State  v.  HajrB,  64  W.  Va. 
45,  CI  BE  355. 

Eng, — Ex  p.  BrounBall.  Cowp.  829, 
98  Reprint  1385. 

18.  State  V.  McRae,  49  Fla.  389,  38 
S  605,  6  AnnCas  580. 

17.  See  Juries  ^4  Cyc  137]. 

18.  State  V.  McRae,  49  Fla.  389,  38 
S  605,  6  AnnCas  580  and  note. 

U.  HesB  V.  Conway,  93  Kan.  246. 
144  P  205. 

aOu  Bx  p.  Wall,  107  V.  S.  265,  2 
set  669,  27  L.  ed.  552;  Garfield  v. 
U.  S.,  32  App.  (D.  C.)  153;  Garfield 
v.  U.  S.,  32  App.  (D.  C.)  143;  Gar- 
field V.  U.  S..  32  App.  (D.  C.)  109. 
See  generally  Constitutional  Law 
[8  Cyc  1080]. 

ai.  U.  S. — Randall  v.  Brlgham,  7 
Wall.  523,  19  L.  ed.  285;  Philbrook  v. 
Newman,  S5  Fed.  139;  In  re  Wall, 
13  Fed.  814.  27  AlbLJ  91. 

Ark. — Wernlmont  v.  State.  101  Ark. 
210.  142  SW  194,  AnnCasl913D  1156. 

Hawaii. — Matter  of  AchI,  8  Hawaii 
216, 

Me. — Sanborn  v.  Kimball,  64  Me. 
140. 

Mass. — ^Boston  Bar  Assoc.  v. 
Greenhood.  168  Mass.  169.  46  NE  568; 
Randall,  Petitioner.  11  Allen  473. 

Mo. — In  re  Bowman.  7  Mo.  A.  569. 

[a]  Wlutt  MUtlMI  to  obama. — 
Where  the  facta  upon  which  alleged 
misconduct  Is  based  are  not  at  issue 
In  a  case  passed  upon  by  the  court 
and  do  not  occur  In  the  presence  of 
the  court,  the  attorney  la  entitled  to 
have  specific  charges  preferred 
against  him,  and  an  opportunity  for 
meeting  them.  Matter  of  Achl,  8 
Hawaii  216.  „  _ 

22.  U.  S.~E*  p.  Wall,  107  V.  8. 
265,  2  set  669.  27  L.  ed.  552,  13  Fed. 
814;  E:x  p.  Bradley,  7  Wall.  364.  19 
L.  ed.  214;  Barnes  v.  Lyons.  187  Fed. 
881.  lie  CCA  15;  U.  S.  V.  Porter,  27 
P  Cos.  No.  16,072,  2  Cranch  C.  C. 
SO. 

Ark. — Beene  v.  State,  22  Ark.  149. 

Cal. — In  re  Philbrook.  105  Cal.  471, 
88  P  511.    884.  45  AmSR  59. 

Colo. — Peo.  V.  Green,  7  Colo.  244,  3 
P  374,  49  AmR  351. 

Ill  — Peo.  V.  Palmer,  61  HI.  255; 
Winkelman  v.  Peo.,  50  111.  449, 

Iowa. — Perry  v.  State,  3  Greene 
650.  See  State  v.  Mosher,  128  Iowa 
82.  103  NW  105.  5  AnnCas  984. 

— ^Wilson  V.  Popham,  91  Ky.  327, 
16  SW  859,  12  KyL  904;  Baker  v. 
Com.  10  Bush  692;  Rice  v.  Com.,  18 
B.  Uon.  472.  See  also  Walker  v. 
Com«  8  Bush  86. 

Ue.— -San1>om  v.  Kimball,  64 
140. 


Matter  of  Mills,  1  Mich.  392. 

Miss. — Ex  p.  Heyfron,  7  How.  127; 
Six  p.  Brown.  1  How.  SOI. 

Bio.— Stete  v.  Watklns.  S  Mo.  480. 
N.  T.— Percy's  Casersi  N.  T.  861: 
Anonymous.  22  Wend.  866;  Baxton  v. 
Stowell,  11  Paige  626. 

Oh. — State  v.  Chapman,  11  Oh.  4S0. 
Pa. — Serfass'  Case,  116  Pa.  466,  9 
A  674:  In  re  Davis.  93  Pa.  116,  39 
AmR  729. 

s.  C— State  V.  Holding  18  8.  C  U 

Tenn.— Smith  v.  State,  1  Yerg.  828. 
Wis.— In  re  Orton,  64  Wis.  879,  11 

NW  684. 

Eng. — Matter  of  King,  8  Q.  B.  129, 

56  ECli  129,  116  Reprint  823;  .Matter 

of  ,  6  B.  &  Ad,  1088,  27  ECI^  4&6. 

110  Reprint  1095;  Six.  p.  Grant,  3 
Dowl.  P.  C.  320;  Ex  p.  Towntt'v.  3 
Dowl.  P.  C.  29;  In  re  Wright.  1  Rxch, 
658:  In  re  Palmer,  1  Harr.  &  W.  55; 
Stephens  v.  Hill,  10  U.  ft  w.  Tte 
An  Attorney,  7  L.  T.  Rep.  N.  .S.  716. 

See  State  v.  Stiles,  48  W.  Va.  i2b, 
37  SE  620. 

[a]  Tor  forms  of  orders  to  show 
cause  see  Bx  p.  Wall,  107  U.  S.  866, 
2  set  569,  27  L.  ed.  662;  In  re  Wool- 
ley,  11  Bush  (Ky.)  95. 

[b]  Want  of  servloa  of  a  rule  to 
show  osose  Is  waivsA  by  the  attor- 
ney appearing  to  defend  himself. 
State  V.  Ktrke,  18  Fla.  878,  95  AmD 
314  and  note. 

[c]  Attanhment  on  hsarlKy. — 
Where  an  attorney  is  charged  with 
misconduct,  the  court,  on  the  report 
coming  in,  may  fix  a  day  for  the 
hearing  and  award  an  attachment  for 
the  purpose  of  securing  his  attend- 
ance. In  re  Stelnert,  24  Hun  (N.  T.) 
246. 

23.  Randall  t.  Brlgham,  7  Wall. 
<U.  S.)  523,  19  L.  ed.  286;  Matter  of 
Achi,  8  Hawaii  216;  Matter  of  Wool, 
36  Mich.  299  (where  the  misconduct 
of  the  attorney  had  come  out  in  an 
equity  hearing,  where  the  court  bad 
Itself  heard  the  cause  and  passed 
upon  the  facts,  and.  accordingly,  the 
order  to  show  cause  was  based  on  the 
decree  in  equity). 

at.  U.  S.— RuiOall  V.  Brlgham,  7 
Wall.  623,  19  L.  ed.  286. 

Iowa. — State  v.  Tracy,  IIB  Iowa  71, 
87  NW  727:  State  v.  Howard.  112 
Iowa  256,  83  NW  975. 

Kan. — In  re  Norris,  60  Kan.  649, 

57  P  528. 

Ky. — Walker  v.  Com.,  8  Bush  86. 

Mich. — Dickinson  v.  Dustln,  31 
Mich.  561. 

N.  T.— In  re   .  86  N.  T.  663; 

Percy's  Case,  36  N.  T.  161;  In  re 
Brewster.  12  Hun  109;  Msltter  of 
Peterson,  S  Paige  610. 

Tenn. — In  re  Cameron,  126  Tenn. 
614,  151  SW  64. 

Tex. — Jackson  v.  State,  21  Tex.  668. 

Utah. — In  re  Snow.  27  Utah  265. 
75  P  741. 

Wash. — State  v.  Martin.  46  Wash. 
76,  84.  87  P  1054  [cit  Cyc]. 

W.  Va. — State  v.  McClaugherty,  82 
W.  Va.  250,  10  SE  407. 

Wis. — Vernon  County  Bar  Assoc.  v. 
McKlbbln.  163  Wis.  860.  141  NW  288: 
In  re  Orton,  64  Wis.  879.  886.  11  NW 
681   (where  the  court  said:  "The 


fact  that  the  circuit  court,  on  Its  own 
motion,  granted  the  order  to  show 
cause,  requires  no  comment.  It  was 
the  duty  of  the  circuit  judite.  on  his 
attention  being  called  to  the  plead- 
ings In  the  case  of  Wheeler  v,  Orlnn, 
pending  before  him,  to  Issue  -vueh  an 
order  ff  he  thought  there  w;is  iiny- 
thlnK  In  the  an.swera  of  Mr.  Orton 
which  the  interest  of  the  jmblio  or 
the  Inteirril  V  of  the  profes.sloii  re- 
quired Shniild  ho  invcsllK^iiid.  Courts 
institute  ihi-sc  pro..'.c(iiriKs  on  their 
own  motion  when  DiipiTs  iire  present- 
ed Bhowlng  (hat  there  are  probable 
gl*ounds  for  bdjevidB  that  .ittonieys 
have  been  Biillty  of  arts  of  miscon- 
duct in  their  pr;ictici-  which  render 
them  unlii  longer  lo  be  members  of 
the  bar").  See  Hand.s  v.  Upper  Can- 
ada Law  .Soc.  17  Ont.  A.  41. 

la]  In  vacation. — Where  an  Indi- 
vidual mailed  an  affidavit  tp  i 
Judge  In  vacation,  chargl^  an,ktt 
ney  with  unprofessional  condUOt, 
nsked  that  the  proceeding  be  doc 
<  d  in  the  name  of  the  state  and 
the  attbnlay  be  AlB})<u-red.  the  Ju(I.__ 
was  auth'6nve4L' ,u<^,klle  miscon- 
duct haVlAt,,1»Mr#  Ibrpught  to  his  at- 
tention, to  6rd6r  thb  affidavit  to  be 
filed  and  to  direct  that  proceedings 
be  commenced  and  prosecuted  as  pro- 
vided by  Iowa  Code  j  325.  State  v. 
Tracy.  IIS  Iowa  71.  7.1.  S7  NW  787 
(where  the  court  said:  "The  def^tld- 
nrii  coritend.i  that  a  judce  in  vacation 
rannot  direct  such  jirocecdings;  that 
It  can  only  be  bv  the  court  In  ses- 
sion. This  is  correct,  but,  the  al- 
IcKcd  misconduct  having  been 
brought  lo  the  knowledge  of  the 
jmlKe  by  the  alhdavit  of  Penfleld.  he 
mijjht  properly,  when  sitting  as  a 
court,  direct  proceedings  to  be  begun 
nnd  iirosecuted  as  was  done.  Not- 
wtthstandinK  the  flllnp  of  the  affl- 
davlt  of  Pentield.  this  proceeding 
wTs  upon  the  direction  of  the '  court, 
am!  the  court  had  complete  JucIjmUo- 
lion  lo  hear  the  cases"). 

as.  U.  S.^Randan  v.  Brlgham.  7 
Wflll.  S82.  I9  L.  ed.  285;  Ex  p.  Burr, 
t  Wheat.  629.  6  L.  ed.  162;  Ex  p. 
Cole.  6  P.  Cas.  No.  2.973.  1  McCrary 
406. 

Cal. — Peo.  V.  Pearson,  65  Cal.  472; 
In  re  Delmas,  7  Cal.  Unrep.  Cas.  146, 
72  P  402. 

Ill;— Peo.  V.  Chamberlain,  242  111, 
2R0,  »9  NE  994  (any  person  interest- 
ed); Peo.  V.  Brown,  2X8  fil/liftl.  75 
NE  907.  .,  ,, 

Iowa.— State  T.  truit,  lU'lp«jb'^, 
S7  NW  7277Periv  rTMUtB.  rormi 

550, 

Ky. — Wnllipr  v.   Com..    8  Bush  86. 

Me. — Hlniut  v.  Troctor,  71  Me.  288. 

Mich.- — Dickinson  v.  Dustln.  21 
Mlrh.  5G1. 

Mont. — In  re  Wellcohie,  28  Mont. 
1-10,  5R  P  45. 

N.  Y, — In  ro  Percy,  3(1  N.  T.  651; 
In  re  Brewster,  12  Hun  109;  Van 
Rensselaer  v.  Akin,  22  Wend.  649; 
Saxton  V.  Stowell.  11  Paige  626. 

Tenn: — Smith  v.  State.  1  Terg.  228. 

Wash. — State  v.  Martin,  46  Wash. 
76,  87  P  1064  tclt  Cyc]. 

Wlfl.— Ii>  re  Orton,  64  Wis.  279,  H 
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ou8ati(Hi;^°  in  the  latter  the  accasation  must  be 
drawn  up  and  sworn  to  by  the  person  making  it." 
The  right  to  institute  such  a  procaeding  is  not  con- 
fined to  clients,'"  nor  is  it  necessary  that  the  person 
should  have  a  financial  interest  in  the  matter,  or  an 
interest  of  such  nature  as  characterizes  one  as  a 
party  in  interest  in  ordinary  litigation.^^  The  pro- 
eeodings  are  frequently  instituted  by  bar  associa- 
tions "*  and  attorneys.'*  The  prosecution  thereof 
may  be  conducted  in  the  name  of  the  state  by  its 
prosecuting  oflacer,»«  or  the  court  may  require  a 
member  of  the  bar  to  present  and  prosecute  the 
charges." 

66]  (8)  How  Entitled.  The  proceeding  is 
sometimes  entitled  in  the  name  of  the  state  at  the 
relation  of  the  proseenting  attorney,  attomey-gen- 
end,  or  other  pnblie  officer  who  institutes  it,'*  and 

17;  Er  p.   ,  S  Dowl.  P.  C.  ttT. 

Matter  of  King,  S  X.  &  M.  TIS.  2B 
ECL  622. 

[a]  Th»  word*  "any  pmon  la- 
taxwrtaA,**  which  appear  in  the  Illi- 
nois statute,  (1)  Include  not  only 
creditors  of  the  attorney  but  mem- 
bers of  the  le^l  profession  and  other 
persons  who  have  an  "Interest  in  the 
purity  of  those  who  sustain  such  im- 
portant relations  to  the  public."  Peo. 
V.  Palmer,  81  111.  255,  (2)  The  in- 
formation need  not  be  presented  by 
the  particular  client  who  was  the 
victim  of  the  attorney's  misconduct. 
Peo.  V.  Chamberlain.  242  111.  260.  89 
ft94.  But  see  Peo.  v.  Allison,  68 
111.  151  (where  It  was  Intimated  that 
an  attorney  would  not  be  disbarred 
at  the  relation  of  a  stranger  for  fall- 
are  to  pay  over  money  to  a  client 
who  had  made  no  complaint). 

36.  State  v.  Mosher.  128  Iowa  82, 
103  NW  105,  5  AnnCas  984;  State  v. 
Tracy,  115  Iowa  71.  87  NW  727. 

87.  State  v.  Tracy.  115  Iowa  71,  87 
NW  727;  Byington  v.  Moore,  70  Iowa 
206.  80  NW  48S. 

as.  Peo.  T.  Chamberlain.  242  III. 
260,  89  NB  094;  In  re  A  Solicitor.  26 
Q.  k  D.  17. 

S9.  State  v.  MarUn,  46  Wash.  76. 
87  P  1054. 

80^  Cal. — In  re  Danford,  157  Cel. 
426.  108  P  322;  In  re  Collins.  147  Cal. 
8.  81  P  220. 

Conn. — Fairfield  County  Bar  v. 
Taylor,  60  Conn.  11.  22  A  441,  13  I.RA 
787. 

Me. — Strout  v.  Proctor.  71  Me.  288; 
Sanborn  v,  Kimball,  84  Me.  140. 

Mass. — Boston  Bar  Assoc.  v.  Green- 
hood,  188  Mass.  169.  46  NB  568. 

Wash. — State  v,  Martin,  45  Wash. 
76,  87  P  1054  [clt  Cyc]. 

Wis. — Vernon  County  Bar  Assoc.  v. 
McKibbln,  153  Wis.  350.  141  NW  283. 

[a]  Oostrol  of  proieontioa^— A  bar 
association  Is  not  a  recognized  body, 
as  such,  in  proceedings  to  disbar  an 
attorney,    and    cannot    control  the 

tirosecutlon.  The  proceeding  Is  In  the 
nterest  of  public  Justice,  and  the  su- 
preme court  will  examine  into  and 
act  on  It  as  in  other  cases  involving 
the  position  of  Ita  attomeya.  In  re 
McCarthy,  42  Mich.  71,  51  l<fw  963. 

31,  In  re  DavicL  (Mo.  A.)  166  SW 
S41:  State  v.  Martin,  45  Wash.  76,  87 
P  1054:  Vernon  County  Bar  Assoc. 
v.  McKibbln,  153  Wis.  360,  141  NW 
288. 

[a]  la  Bonth  Carolina  It  is  cus- 
tomary to  call  a  meeting  of  the  mem- 
bers of  the  bar  to  which  the  re- 
spondent belongs,  and  In  a  proper 
case,  after  a  thorough  deliberation  on 
the  accusation  preferred  against  him, 
to  select  one  or  more  of  such  mem- 
bers to  instltuteproceedinas  for  dis- 
barment. In  re  Duncan,  64  S.  C.  461, 
42  SB  433. 

[b]  Khjorttr  of  bar. — Proceedings 
for  the  disbarment  of  an  attorney 
should  more  properly  be  Instituted  at 
the  Instance  of  a  majority  of  bis 


bar.    In  re  Duncan.  64  8.  G.  161,  42 

SE  433. 

[cl  The  dlstrlot  attonar  inar  la- 
■ttMte,  ymoMOinra^^tate  v.  Peck. 
88  C9*iir447.  91  A  274.  LRA191fiA 
<|8:^P«0,  V.  Purson,  215  III.  476.  74 
NB  ivSiln  re  Shepard.  109  Mich.  681, 
67  NW'ft71. 

[d]  An  attonieyHr*asral  may  In- 
stitute charges.  State  v.  Harber,  129 
Mo.  271,  31  SW  889;  State  v.  MulUns. 
129  Mo.  231.  31  SW  744. 

[e]  Two  or  nwre  praotlolBr  attor- 
asys. — Under  an  act  providing  that 
prosecutions  against  an  attorney  for 
certain  oflenses  "may  be  instituted 
by  motion  or  information  of  two  or 
more  practicing  attorneys,"  it  was 
held  that  a  defendant  who  appeared 
and  answered  to  a  motion  made  by 
but  one  attorney  waived  the  objec- 
tion. Jackson  v.  State,  21  Tex.  688. 
671. 

35.  Wernlmont  v.  State,  101  Ark. 
210.  142  SW  194.  AnnCasl913D 
1156;  Turner  v.  Com.,  2  Mete.  (Ky.) 
619. 

33.  Wernlmont  v.  State,  101  Ark. 
210,  142  SW  194,  AnnCasl913D  1166; 
State  v.  Mosher,  128  Iowa  82,  108 
NW  106.  6  AnnCas  884;  State  v. 
Tracy.  115  Iowa  71,  87  NW  727;  By- 
Ington  v.  Moor^  70  Iowa  206,  30  NW 
485;  State  V.  Fort,  178  Mo.  618,  77 
SW  741;  State  v,  Harber.  129  Mo. 
271.  21  SW  889;  Re  Titus,  5  Ont.  87. 

[a]  Appolatment  of  Mveral  nsm- 
bWB  to  proaeoate. — The  fact  that  the 
court  appoints  more  than  one  mem- 
ber of  the  bar  to  prosecute  charges 
in  disbarment  proceedlnga  la  Imma- 
terial. State  V.  Howard,  112  Iowa 
266.  83  NW  975. 

34.  Ark. — Wernlmont  v.  State,  101 
Ark.  210.  142  SW  194,  AnnCaslMSD 
1156. 

111.— Peo.  V.  Palmer,  61  III.  266. 
Iowa. — State  v.  Tracy.  116  Iowa  71, 
87  NW  727. 

Ky. — Turner  V.  Com.,  2  Mete.  619; 
Rice  V.  Com..  18  B.  Mon.  472. 

Mo. — State  v.  Gebhardt,  87  Mo.  A. 
542. 

"It  seems  that  the  State  is  used 
as  a  plaintiff  only  when  the  proceed- 
ings are  begun  by  an  oOlclal  whose 
duty  It  is."  State  v.  Oebhardt,  87  Mo. 
A.  642.  647. 

36.  Wilson  V.  Popliam,  91  Ky.  827, 
IB  SW  869.  13  KyL  904. 

33.  Boston  Bar  Assoc.  v.  Casey, 
211  Mass.  187,  97  NE  751,  39  LRANS 
116.  AnnCa8l913A  1226. 

37.  In  re  McDonald,  157  Ky.  92. 
182  SW  688;  In  re  Bowman.  7  Mo.  A. 
569;  In  re  Crum,  7  N.  D.  316,  75 
NW  257. 

38.  Hyatt  v.  Hamilton  County, 
(Iowa)  90  NW  508;  In  re  Burnette,  73 
Kan.  609,  85  P  576;  State  v.  Geb- 
hardt, 87  Mo.  A.  542. 

88.  U.  S. — Ex  p.  Robinson,  19  Wall. 
506.  22  L.  ed.  205;  Bradley  v.  Plaher. 
13  Wall.  336.  20  L.  ed.  646;  Randall 
V.  Brigham.  7  Wall.  523,  19  L.  ed.  285; 
In  re  Thatcher,  190  Fed.  969  [aft  212 


sometimes  in  the  name  of  a  client  or  the  bar  asBo- 
ciation.^"  But  as  a  proceeding  to  disbar  an  attorney 
is  not  a  criminal  proceeding,  it  need  not  run  in  the 
name  of  the  state,^'  and  the  practice  quite  generally 
prevails  of  entitling  it  either  Ex  parte,  Li  re,  or 
In  the  Matter  of,  followed  by  the  name  of  the  ae- 
ensed,  and  such  title  seems  preferable  as  indicat- 
ing more  accurately  the  real  nature  of  the  proceed- 
ing." 

67]    (S)  Notice  and  Preliminary  ProceediafL 

The  general  rule  is  that  before  an  attorney  may  be 
removed  from  his  ofBce  by  a  eoort,  whether  under  t 
statute  or  in  the  exercise  of  its  inherent  powers,  he 
in  entitled  to  notice  and  opportunity  to  be  heard  in 
defense."'  Such  notice  need  not  be  in  the  form  of 
technical  process.^"  The  notice  or  citation  must  be 
served  on  the  attorney  and  returned.*^   Serviee  by 

Fed.  801.  129  CCA  2551;  Barnes  t. 
Lyons,  187  Fed.  881,  110  CCA  16. 
Ark.--Beene  v.  Stat«L  82  Ark.  149. 
Cal. — ^Fletcher  v.  Dainserfleld.  19 
Cal.  427:  Peo.  V.  Turner.  1  Cal.  190; 
Peo.  V.  Turner.  1  Cal.  143,  62  AmD 
296. 

Colo.— Peo.  T.  Burton.  39  Colo.  164, 
88  P  1063,  121  AmSR  165  (as  to  right 
to  offer  proof  In  defense) ;  In  re 
Walkey.  26  Colo.  161.  56  P  576  (hold- 
ing that,  where  the  statute  regulat- 
ing disbarment  proceedings  did  not 
direct  how  the  notice  should  be 
served,  the  mailing  of  copies  of  Iha 
charges  was  good  service). 

Conn. — State  v.  Peck,  88  Conn.  447. 
91  A  274.  LRA1916A  663;  In  re  Dn- 
rant,  80  Conn.  140,  67  A  497.  10  Ann 
Cas  539. 

Pla. — State  v.  Kirke,  12  Fla.  278, 
95  AmD  314  and  note. 

Ida. — McNamee  v.  Steele.  8  Ida. 
639,  69  P  319;  Goode  V.  Steele.  8  Ida. 
538,  69  P  319. 

Ind. — HefTren  v.  Jayne,  39  Ind.  463; 
Ex  p.  Smith,  28  Ind.  47. 

Iowa, — State  v.  Start,  7  Iowa  499. 
Kan. — In  re  Peyton.  12  Kan.  898. 
Ky. — ^Walker  v.  Com.,  8  Bnah  86. 
Me. — Sanborn  v.  Kimball.  64  Me. 
140  [foil  Strout  V.  Proctor,  71  Me. 
288]. 

Mich. — Dickinson    v.    Dustln.  21 

Mich.  561. 

Miss. — Ex  p.  Heyfron,  8  Miss.  137. 
Mo. — State  V.  McElhlnney.  241  Mo. 
592.  145  SW  1139. 

N.  Y. — In  re   86  N.  T.  561; 

In  re  Percy,  38  N.  T.  651;  Sajtton  v. 
Stowell.  11  Paige  526;  Matter  of 
Peterson.  3  Paige  510. 

Okl.— Matter  of  Brown,  2  (HO.  S99, 
39  F  489. 


Fa. — Ex  p.  Stelnman.  26  Pa.  220. 
40  AmR  637. 
Tenn. — Smith  v.  State,  1  Terff.  228. 
Va.— Ex  p.  Flaher,  6  Lnigb  (SI  Ta.) 

819. 

W.  Va.— State  v.  McClaughertr,  83 
W.  Va.  250,  10  SE  407;  State  v.  Frew, 
24  W.  Va.  416.  49  AmR  257. 

[a]  By  tflV^g  ex  puto  dapoii- 
tlons  vpoa  which  oharyM  are  mbas* 
4iwatl7  based  against  an  attorney 
practicing  before  the  Interior  de- 
partment the  secretary  of  that  de- 
partment does  not  exceed  his  juris- 
diction. Gardeld  v.  U.  S..  32  App. 
(D.  C.)  109,  138  (where  it  Is  said: 
"Such  aflldavlts  are  necessarily  ex 
parte.  In  no  proceeding  before  the 
courts  has  It  ever  been  held  that  the 
party  charged  with  the  offense  should 
have  notice  of  taking  the  afUdavU 
and  an  opportunity  to  controvert  It 
In  advance.  It  is  merely  the  founda- 
tion of  the  charge  which  he  is  called 
upon  to  meet.  Using  it  for  that  par- 
pose  and  using  it  aa  proof  of  the 
charge  on  the  trial  are  very  different 
things"). 

40.  In  re  Wilson,  79  Kan.  4G0,  IM 

P  76. 

41.  Fla.— State  v.  Klrke,  II  Fla. 
278,  96  AmD  814. 
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mail  has  been  held  sufficients^ 

Ezceptloiu  to  rule  requiring  notice.  Where  aa  of- 
fense by  an  attorney  is  committed  in  the  presence  of 
the  court/"  or  where  he  has  been  convicted  of  a  fel- 
ony or  a  misdemeanor  involving  moral  turpitude^ 
and  where  the  record  of  his  conviction  has  been  duly 
certified  to  the  court,**  no  notice  is  necessary.  Nor 
is  it  necessary  in  proceedings  of  this  kind  that  the 
aeeased  attorney  be  given  an  opportunity  to  be  heard 
before  the  board  of  law  examiners  or  the  officer 
thereof  who  conducts  the  preliminary  investiga- 
tion.** 

[i  68]  (4)  WalT«r  of  Irregnlarity.  Although, 
by  statute,  a  prosecution  against  an  attorney  for 
misconduct  may  be  instituted  by  information 
or  motion  of  two  or  more  praeticii^  attorneys, 
a  defendant  by  appearing  and  anawering  to  a  mo- 
tion of  one  attorney  waives  objection  to  the  form 


of  proceeding  that  it  waa  commenced  by  only 
one.*' 

[4  60]  c.  Ohargvs— (1)  In  OeneraL  While  formal 
and  technical  pleading  is  not  essential  to  this  pro- 
ceeding/' it  is  important  that  the  charges  agunst 
an  attorney  shall  be  so  specific  as  fairly  to  iaform 
him  of  the  nature  of  the  misconduct  of  which  he  is 
accused.*^  If  the  facts  of  the  charged  miscondnot 
are  clearly  brought  to  bis  attention,  the  form  in 
which  they  are  stated,  as  whether  they  are  stated  in 
one  or  two  paragraphs,  is  not  of  great  importance.^ 
Nor  is  it  material  that  the  charges  and  specifloations 
are  not  proved  exactly  as  alleged but  proof  of  acta 
not  charged  will  not  justify  disbarment.'^  Trial  ean 
be  had  only  on  the  charges  contained  in  the  informa* 
tion  or  rule.  Other  charges  in  the  affidavits  filed 
with  it  will  not  be  eonaidered  °'  nnlesa  BOoh  affidavits 
are  made  a  part  thereof." 


Ind.— Ex  p.  Smith,  28  Ind.  47. 
Kan. — In  re  Peyton,  12  Kan.  398. 
UiSB. — Ex  p.  Heyfron.  7  How.  127. 
Va.— Ex  p.  PlBher.  6  Lel^h  (3S  Va.) 

[a]     Panonml  surrlo*  <1)  Is  the 

method  approved  in  New  York.  In 
re  Percy,  36  N.  T.  6S1;  AnonymouB, 
22  Wend.  (N.  Y.)  656;  Matter  of 
Peterson,  3  Palpe  <N.  Y.)  510.  (2) 
And  It  was  held  that  personal  service 

must  be  had  In  In  re   ,  23  L.  J. 

Ezch.  24,  24  BnKL&Eq  399. 

40.  In  re  Walkey,  26  Colo.  ICl.  66 
P  676  (boldlne  that,  under  Mills 
Annot.  St.  If  20O-Z02,  reqoirlng  writ- 
ten notice  or  disbarment  proceedings 
to  be  clven  respondent,  but  not  di- 
recting how  the  notice  shall  be 
served,  the  court  has  jurisdiction 
where  copies  of  the  proceedings, 
properly  addressed,  were  mailed  to 
respondent,  with  postage  prepaid). 

48.  In  re  Wooley,  H  Bush  (Ky.) 
96.  And  see  Randall  v.  Brlgham,  7 
Wall.  (U.  S.)  623,  10  L.  ed.  285;  Ex 
p.  Secombe,  19  How.  CU.  S.)  9,  15  L. 
ed.  BSE  (where  an  attorney,  for  acts 
committed  In  the  presence  of  the 
court,  was  disbarred  without  notice 
of  the  proceeding  and  without  being 
beard  in  his  defense,  and  yet  the  su- 

Ereme  court  held  that  the  order  dls- 
trrlng  him  was  not  void,  aa  It  nec- 
essarily would  have  been  If  notice 
had  been  essential  under  the  elrcum- 
tances  to  give  the  district  court  Ju- 
risdiction). 

4ft.  In  re  Bloor,  21  Mont.  49,  52  P 
77». 

48.  State  v.  Fourchy,  106  La.  743, 
31  S  325;  State  Bd.  of  Law  Exam- 
iners V.  Byrnes.  97  Minn.  634,  105 
NW  966. 

46.  Jackson  v.  State,  21  Tex.  668. 

47.  U.  S.~Randall  v.  Brlgham,  7 
Wall.  523,  19  L.  ed.  285;  PhllSrook  v. 
Newman,  85  Fed.  139  (holding  that 
charges  need  not  be  presented  with 
the  particularity  and  formality  re- 
quired in  criminal  proceedings).  See 
also  Cobb  v.  U.  8..  172  Fed.  641,  96 
CCA  477 

Cal. — In  re  Lowenthal.  78  Cal.  427, 
21  P  7. 

Conn. — State  v.  Peck,  88  Conn.  417, 
91  A  274,  LRA1915A  663. 

Fla. — SUtfl  v.  McRae,  49  Fla.  389, 
38  8  SOS,  6  AnnOaa  6S0. 

Kan. — In  re  Smith,  73  Ran.  74S. 
36  P  684. 

Maaa. — Boston  Bar  Assoc.  v.  Scott, 
20»  Mass.  200,  9fi  NE  402. 

Mo. — In  re  Bowman,  7  Mo.  A.  569. 

W.  ,Va. — State  v.  Hays.  64  W.  V*. 
46,  61  SB  366. 

[a]  Xlw  pteadlun  ax*  sot  eoa- 
troll«d  Ity  oonunon^aw  rales  in  a 
proceedlnsr  to  disbar.  State  v.  Max- 
well, 19  Kla.  31. 

[b]  "Va  special  form  of  pro- 
oednr*  im  prescribed  for  such  a  peti- 
tion as  this  is,  and  while  courts  are 
always  eedulouB  to  see  that  an  at- 
torney at  law  Is  given  opportunity 


for  a  full  and  fair  hearing.  It  Is  to 
be  borne  in  mind  that  the  primary 
end  In  view  is  an  Inquest  Into  the 
conduct  of  one  of  its  ofllcers.  In 
such  an  Inquiry,  mere  forms  not  af- 
fecting its  merits  should  not  stand 
In  the  way  of  protecting  the  court 
and  the  public  by  appropriate  action 
after  a  full  hearing."  Boston  Bar 
Assoc.  V.  Scott,  209  Mass.  200,  208, 
96  NB  402. 

[c]  Tor  form  of  petition  for  dis- 
barment see  Serfasr  (Tase,  116  Pa. 
465.  9  A  674  [aff  2  Pa.  Co.  649]. 

40.  U.  8. — Barnes  v,  Lyons,  187 
Fed.  881,  110  CCA  16:  U.  S.  v.  Parks, 
98  Fed.  414;  Ehc  p.  Burr,  4  F.  CSas. 
No.  2,186,  2  Cranch  C.  C.  379.  1 
Wheel.  Cr.  (N.  Y.)  603;  Ex  p.  Cole. 
6  P.  Cas.  No.  2,973,  1  HeCrary  406. 
See  also  U.  S.  v.  Clark,  76  Fed.  560. 

Ark.— Nichols  v.  Little,  112  Ark. 
213,  165  SW  301;  Beene  v.  State,  28 
Ark.  149. 

Cal.— In  re  Cobb,  84  CaL  660.  24  P 
293. 

Conn. — State  t.  Peck.  88  Conn.  447, 
91  A  274.  LRA1916A  663. 

Fla. — Zachary  v.  State.  53  Fla.  94, 
43  S  926:  State  v.  FInley,  30  Fla.  302, 
11  S  600,  30  Fla.  325.  11  8  674,  18 
LRA  401;  Gtate  v.  Klrke,  12  Fla.  278. 
95  AmD  314. 

111.— Peo.  v.  Matthews,  217  III.  94. 
76  NE  444;  Peo.  T.  Allison,  68  111. 
161;  Peo.  v.  Palmer,  61  111.  255;  Peo. 
v.  Harvey,  41  111.  277. 

Ind. — Reilly  v.  Cavanaugh,  32  Ind. 
214;  Ex  p.  Smith.  28  Ind.  47. 

Iowa. — State  v.  Start,  7  Iowa  499; 
Perry  v.  State,  8  Greene  660. 

Kan.— In  re  Smith,  73  Kan.  743,  86 
P  584. 

Ky. — ^Walker  v.  Com..  8  Bush  86. 

Mass. — ^Boston  Bar  Assoc.  v.  Scott, 
209  Mass.  200,  95  NB  402. 

Mich. — Dickinson  v.  Dustln,  2t 
Mich.  661;  Matter  of  Mills.  1  Mich. 
392. 

Mtss. — Ex  p.  Brown,  1  How.  308. 
Mo.— State  V.  Oebhardt.  87  Mo.  A. 

642. 

Mont, — In  re  Weed.  26  Mont.  241, 
67  P  308. 

Nebr.— State  T.  Burr,  19  Nebr.  693, 
28  NW  261. 

N.  H.— Bryant's  Case,  24  N.  H.  149. 

N.  M.— In  re  Veeder,  10  N.  M.  669, 
65  P  ISO. 

N.  Y. — In  re  Kaffenburgh.  188  N. 
T.  49,  80  NE  570  [afT  116  App.  IMv. 
346,  101  NTS  507];  Matter  of 
Smethurst.  4  N.  Y.  Super.  724; 
Anonymous,  22  Wend.  666;  Saxton  T. 
Stowell,  11  Paige  626. 

Oh. — State  V.  Chapman.  11  Oh.  430. 

Pa. — Com.  V.  Newton,  1  Grant 
468. 

Tex. — Jackson  v.  State,  21  Tex.'66S. 
Va.— Ex  p.  Fisher,  6  Leigh  (33  Va.) 
619. 

W.  Va. — State  v.  Hays,  64  W.  Va. 
45,  61  SE  355. 

Wis.— In  re  Orton,  64  Wis.  379. 
882.  11  NW  &S4  (wb«re  the  court 


said:  "If  charges  of  professional 
misconduct  are  made,  common  jus- 
tice requires  that  he  should  know 
Just  what  they  are,  and  have  a  full 
opportunity  to  meet  them.  There- 
fore, epeclflc.  distinct,  special 
charges  should  be  clearly  made,  It! 
sonic  foijn  and  in  sotne  manner,  be- 
fore hi-  i.s  cLilled  upon  to  make  his 
defens*'").  .  >■ 

Ens— Matter  of  K^K  »  K.  ft  M. 
716.  28  ECL  622. 

Ont. — In  re  Tremayne,  14  U.  C.  C. 
P.  267  (holding  that  a  cerUflcate  of 
the  clerk  of  the  court,  on  which  an 
application  undu*  the  rule  of  court 
Is  made  to  have  the  attorney  struck 
off  tlia  mUs  in  another  court,  should 
show  the  grvima  on  which  he  was 
stmdE  off.  The  application  should 
also  be  for  a  rule  to  show  cause,  and 
should  not  be  made  on  tba  last  day 
of  term). 

See  Jones  v.  McCullough,  138  Oa. 
16.  74  8E  694. 

Ctompare  Thomas  v.  State,  68  Ala. 
365  (holding  that,  the  statutory  pro- 
ceedings for  disbarment  being  In  the 
nature  of  a  criminal  proceeding,  the 
information  must  disclose  with  cer- 
tainty the  facts  of  misconduct,  and 
that  defendant  is  amenable  to  the 
proceeding). 

Ca]  It  Is  no  objseMoa  Hut  ttw 
faets  were  sUted  in  nsrratlTe  form, 
without  allegations  connecting  them 
with  the  general  charges  of  miscon- 
duct, where  facts  are  stated  showing 
such  misconduct  on  the  part  of  the 
attorney  as  is  suRlclent  to  put  him 
upon  his  trial.  In  re  Lowenthal,  78 
Cal.  427,  21  P  7. 

lb]  Wban  baasa  vpoa  a  dlailBal 
oonTietlen  <1)  the  Information  should 
set  out  the  offense  of  which  the  at- 
torney was  convicted.  U.  S.  Clark, 
76  Fftd.  680.  (2>  Where  the  ground 
of  disbarment  is  conviction  of  a  mis- 
demeanor Involving  moral  turpitude, 
it  must  be  alleged  that  moral  turpi- 
tude was  involved  in  the  acts  consti- 
tuting the  crime.  State  v.  Banhon, 
(Or.)  42  P  869. 

49.  In  re  Smith,  78  Kan.  748,  85 
P  684. 

00.  Boston  Bar  Assoc  v.  Oreen- 
faood,  168  Mass.  169.  46  NB  568. 

[a]  TaclaBoe  betwaen  general 
oharrs  and  speoUoatleaSH— Where  a 
complaint  alleges  that  an  attorney  is 
guilty  of  professional  misconduct 
'in  the  following  particulars,"  but 
the  charges  set  out  do  not  relate  to 
professional  conduct,  a  demurrer  will 
be  sustained.  State  v.  Cadwell, 
(Mont.)  36  P  86. 

81.  Orlevance  Committee  v.  Ennls, 
84  Conn.  694.  80  A  767;  Peo.  t; 
Matthews.  217  HI.  94,  76  NB  444. 

U.  Peo.  V.  Allison.  68  ni.  iSl;  In 
re  Evans,  42  Utah  282,  ISO  P  217 
rrev  22  Utah  366.  62  P  913,  83  AmSR 
794,  53  LRA  962], 

68.   State  V.  Shumate,  48  W.  Va, 

359.  87  8E  61«. 
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ProfeBsional  capacity  of  respondent.  Althongfa 
the  accusation  need  not  all^e  that  the  respondent 
is  an  attorney  of  the  court  in  which  the  application 
is  made  because  the  court  will  take  judicial  cogni- 
zance of  its  roll  of  attorneys,'*  yet  it  should  be 
stated  that  the  respondent  acted  in  his  professional 
capacity  in  the  transactions  complained  of»"  where 
that  fact  ia  necessary  to  justify  his  disbarment  or 
suspension."* 

70]  (2)  Veriflcation.  While  ordinarily  the 
formal  chains  should  be  verified  by  the  affidavit  of 
some  person  to  the  effect  that  the  charges  therein 
contained  ai;e  true,'^'  such  verification  is  not  juris- 
dictional and  may  be  waived  by  the  respondent."* 
Where  the  proceeding  is  initiated  by  a  state  bar  as- 
sociation or  commission,  and  the  information  is 
signed  by,  and  the  cause  is  subject  to  the  control  of^ 
the  attorney-general,  veriiication  may  be  dispensed 
with.*"  In  some  jurisdictions  it  is  necessary  that 
the  chai^^  shall  be  made  or  verified  by  one  having 
aetual  knowledge  thereof.*^  In  others  verification 
on  information  and  belief  is  sufficient;**  but  the 
sources  of  such  information  and  the  grounds  for 
such  belief  should  be  definitely  set  forth  in  the  affi- 
davit "  in  accordance  with  the  general  rule  govern- 
ing affidavits  on  information  and  belief.**  The  suffi- 
eieney  of  the  veriflcation  most  be  determined  by  an 
inspection  of  it,  and  the  evidence  of  affiant  cannot 
be  taken  for  the  purpose  of  showing  that  he  had  no 
personal  knowledge  as  to  the  ehai^^** 

[$  71]  d.  Demurrer.  Where  a  demurrer  is  filed 
to  tlie  whole  accusation,  and  any  one  of  the  ohaiges 

S4.  Peo.  v.  Nevins,  1  Hill  (N.  T.) 
164;  Ex  p.  Kins,  3  Dowl.  P.  C.  41; 
Ex  p.  Hodgea  1  Jur.  923.  Contra 
State  V.  Quarles,  158  Ala.  54,  48  S 
499  (where  the  proceedlns  is  coneld- 
ered  criminal  In  ita  nature). 

jndlotal  BOttM  of  ftttonuT*  see 
Bvldance  [16  Cyc  916]. 

SB.  Sharp  T.  Hawker,  3  Blng.  N. 
Can.  66,  S2  ran*  40,  133  Reprint  834: 
Pole  V.  Oroves,  4  Jur.  339;  Matter  of 
Lord,  2  Scott  131,  30  ECL  62B. 

56.  Bee  supra  I  59.   

57.  U.  B.—'Ex  p.  Burr,  9  Wheat 
629,  6  U  ed.  152. 

(il.— In  re  ColllnB.  147  Cal.  8,  81 
P  220;  In  re  Hotclikisa,  58  Cal.  39. 

pia. — SUte  V.  Klrke,  12  Fla.  278, 
9S  AmD  814  and  note. 

Ky. — Walker  v.  Com.,  8  Bush  86. 

Mich. — In  re  Shepard.  109  Mich. 
SSI.  «7  NW  971. 

Mo. — SUte  V.  Qebhardt,  87  Mo.  A. 
E42. 

N.  T.— Matter  of  Roe,  81  App.  Dlv. 
656,  81  NYS  249;  In  re  Brewster.  12 
Hun  109. 

Porto  Rico. — ^Ex  p.  Ramos.  1  Porto 
Rico  Fed.  511. 

Eng. — Ex  Ik   ,  2  Dowl.  P.  C. 

227;  Matter  of  King,  3  N.  ft  H.  716. 
28  ECL.  622. 

Ont. — Hands  v.  Upper  Canada  Law 
Soc.,  17  Ont.  300  [dlam  app  16  Ont. 
626,  and  app  allowed  17  Ont.  A.  41 1. 

ea.  In  re  Burnette,  70  Kan.  229, 
78  P  440.  See  also  Ex  p.  Wall.  107 
U.  S.  266.  2  set  669,  27  L.  ed.  652 
(holdlns  that,  where  an  attorney  as- 
sisted a  mob  In  taking  a.  prisoner 
from  the  Jail  and  hanglnff  him  In  the 
courtyard,  and  in  consequence  of  the 
ekoltement  no  one  was  willing  to 
make  an  affidavit  against  the  attor- 
ney, the  proceedings  were  valid,  al- 
though the  charges  were  not  made 
on  affidavit). 

SB.  Ex  p.  Burr,  9  Wheat.  (TT.  S.) 
629,  6  L.  ed.  162. 

eo.  Peo.  V.  Mead,  29  Colo.  344,  68 
P  241;  Peo,  v.  Story,  265  III.  207,  106 
NE  797  (construing  supreme  court 
rule);  State  Bar  Commn.  v.  Sullivan, 
35  Okl.  745,  131  P  703;  In  re  Evans, 
94  B.  C.  414,  78  8E  227. 


or  specifications  contains  sufficient  cause  for  the  mo- 
tion to  disbar,  the  demurrer  should  be  overruled.** 

[$  72]  e.  Answer— (1)  Time  to  Answer.  In  the 
absence  of  a  controlling  statutory  provision,  the  re- 
spondent is  not  entitled  to  the  time  allowed  to  an- 
swer an  ordinary  summons,  but  may  be  cited  to  ap- 
pear within  any  time  that  gives  him  a  reasonable 
opportunity  to  prepare  his  defense.*'  Where  so  re- 
quired by  statute  the  court  must  pass  upon  the  suffi- 
ciency of  the  chai^  before  the  attorn^  is  required 
to  answer." 

[$  73]-  (2)  Form  and  Contents.*"  In  answering 
the  chaises  preferred  by  the  accusation  or  informa- 
tion and  the  accompanyii^  affidavits,  particularity 
should  be  observed,  not  merely  to  deny  the  charges, 
but  to  explain  and  set  out  the  bona  fides  of  the  trans- 
actions to  which  they  relate.**  Where  the  answer  of 
respondent  seems  to  be  evuive,  he  will  be  given  an 
opportunity  to  file  a  more  speoiflc  answer,'^  And  the 
same  is  true  where  the  answer  contains  scandalous 
and  impertinent  matter.^^ 

Veriflcation.  Ordinarily  the  answer  should  he 
verified,''^  but  the  circumstances  may  be  such  as  to 
dispense  with  this  requirement.'* 

[(  74J  f.  Snbseqnent  Pleadings.  There  are  no 
further  pleadings  beyond  the  answer  to  the  role  to 
show  cause;  the  replication  is  not  used  in  this  form 
of  proceeding.'"  Upon  filing  the  answer  the  accnser 
may  move  to  make  the  rule  absolute,  and  Uie  FBspcm- 
dent  may  move  to  discharge  the  rule." 

[$  76]  g.  Eridence— (1)  In  Oeiml— (a)  Fn- 
BOmption  and  Bniden  of  Proof In  proceedings  for 


[a]  In  OaUfornla,  under  Code  Civ. 
Proc.  5  291.  providing  that  the  ac- 
cusation must  be  verified  by  some 
person.  It  la  not  necessary  that  an 
accusation  presented  by  a  committee 
of  a  bar  association  be  verified  by  a 
member  of  the  committee.  In  re 
Collins.  147  Cal.  8,  81  P  220. 

ei.  In  re  Sayre.  <Cal.>  86  P  813: 
Matter  of  Hudson.  102  Cal.  467,  36  P 
812;  Peo.  v.  Lambom,  2  HI.  123;  In 
re  Weed,  26  Uont.  241,  $7  P  308;  In 
re  Wellcome.  22  Mont.  213,  68  P  47 
(holding  that,  under  Code  Civ.  Proc. 
I  420,  whioh  provides  that  an  accusa- 
tion must  be  verified  by  an  oath  that 
the  charges  therein  are  true,  an  ac- 
cusation In  disbarment  proceedings 
wherein  some  of  the  charges  are 
verified  only  on  Information  and  be- 
lief, and  others  are  positively  sworn 
to.  Is  partially  valid  and  will  stand 
against  an  objection  aimed  at  the 
entire  accusation);  In  re  Disbarment 
Proceedings,  (N.  D.)  140  NW  710 
(holding  that,  where  the  veriflcation 
of  an  accusation  In  disbarment  Is 
made  in  part  on  positive  knowledge, 
It  is  a  sufficient  oomplfance  with 
Rev.  Codes  [1905]  |  507  requiring  the 
accusation  to  be  sworn  to  by  the  par- 
son making  It). 

[a]  msnfBoisttt  Terlfloatioii. — 
Where  the  accusation  was  signed  by 
two  informants,  and  all  the  allega- 
tions of  acts  on  the  part  of  the  at- 
torney were  upon  Information  of 
such  Informants,  a  verification  upon 
information  and  belief  of  a  third 
person,  without  explanation  why  It 
was  ;not  made  by  one  of  the  Inform- 
ants, waa  insufficient.  Hatter  of 
Botchklss,  58  Cal.  39. 

63.  Worthen  v.  State,  fAla.)  66 
8  6ft6;  In  re  Burnette,  70  Kan.  229, 
78  P  440;  In  re  Shepard,  109  Mich. 
631,  67  NW  971;  In  re  Veeder,  10  N. 
M.  669,  65  P  180. 

63.  In  re  Veeder,  10  N.  H.  669,  65 
P  180. 

64.  See  Affidavits  §  88. 
66.    In  re  Collins,  147  Cal,  8,  81  P 

220:  State  Bar  Commn.  v.  Sullivan, 
36  Okl.  746,  131  P  703. 

Ea]    Whar*  tha  aeoiiMtloa  Oosa 


not  purport  to  be  made  on  Isforxoa- 
tiou  or  belief,  a  verification  stating 
positively  that  the  charges  are  true 
and  in  the  exact  language  of  the 
statute  ts  sufficient.  In  re  Collins. 
147  Cal.  8,  81  P  220. 

66.  Rellly  v.  Cavanaugh,  32  Ind. 
214. 

m.  In  re  Lowenthal.  78  Cal.  427. 
21  P  7;  In  re  Brown,  2  OkL  S90,  29  P 
469. 

[a]  Two  daya^The  court  does 
not  abuse  Its  discretion  by  requiring 
an  answer.  In  a  proceeding  for  dis- 
barment, to  be  filed  within  two  days 
after  personal  service  of  a  citation 
to  show  cause  why  the  order  of  dis- 
barment should  not  lasue.  In  re 
Shepard.  109  Mich.  <81,  67  NW 
971. 

68.  State  v.  Mosher,  128  Iowa  82. 
103  NW  105,  6  AnnCas  984  (under 

code  !  326). 

69.  Tor  form  of  answer  see  Jack- 
son V.  State,  21  Tex.  668. 

70.  Peo.  V.  Webster.  28  Colo.  221, 
64  P  207;  Peo.  v.  Hill,  188  m.  48S, 
66  NE  542;  In  re-Crosaley,  •  T.  K. 
701,  101  Reprint  780. 

71.  Peo.  v.  Webster.  28  Colo.  228, 
64  P  207.  See  also  In  re  Nunn.  72 
Minn.  292,  76  NW  38. 

7a.  Peo.  V.  Payson,  210  111.  82,  71 
NE  692. 

73.  State  v.  Winton.  11  Or.  456.  6 
P  337,  60  AmR  486. 

74.  State  v.  Winton,  11  Or.  456. 
6  P  337,  60  AmR  486  (holding  that 
where,  in  the  judgment  of  the  trial 
court,  the  answer  might  BuhjMt  the 
attorney  to  a  prosecution  for  felony, 
the  veriflcation  to  such  answer  may 
be  omitted). 

75.  State  v.  Maxwell,  19  Fla.  81. 
See  also  Peo.  v.  Sellg,  25  Colo.  605. 
606.  55  P  722  (where  It  was  said: 
"This  is  a  special  statutory  proceed- 
ing, and  there  Is  no  express  pro- 
vision for  any  replication.  Whether 
or  not  it  is  necessary  is  not  material 
In  this  case"). 

.  76.    State  v.  Maxwell,  19  Fla.  SI. 
77.    PremunptloBa  and  taxdna  of 
^roof  ^^loraUgr  see  Bvldence  [10  Cyt 
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the  suspension  or  disbAiment  of  an  attofn^  he  is 
presnmed  to  be  innocent  of  the  charges  preferred 
and  to  hare  performed  his  dnty  in  accordance  with 
his  oath,'*  although  a  contrary  view  has  been  ex- 
pressed.'" The  presumption  of  innocence  prevails 
only  nntil  a  prima  facie  ease  of  guilt  is  made,  out^"" 
vberenpon  the  burden  of  overcoming  such  prima 
facie  ease  by  evidence  rests  upon  the  attorney.'* 
And  where  the  attorney  admits  the  copdijct  charged, 
the  Irarden  is  on  him  to  justify  it."  ■ 

[S  76]  (b)  Admissibility.  The  hearing,  being 
judicial,  must  be  governed  by  the  same  rules  which 
govern  other  trials  of  questions  of  fact,  and  the  evi- 
dence on  either  side  must  be  such  as  is  legally  com- 
petent to  maintain  the  issue.*"  The  person  charged 
sliould  be  permitted  to  avail  hiiAself  of  all  the  recog- 
nized competent  evidence  that  would  tend  to  dis- 
prove such  ehaige  and  vindicate  his  character.'* 
Where  re^ndent  sets  up  a  defen^  it  is  proper  to 
admit  testimony  to  disprove  it.*"  Wnere  the  chozges 

9&  In  ra  Hayniond,  121  Cal.'  S8S, 
53  P  899;  In  re  Parsons.  36  Mont. 
478,  90  P  In  re  Wellcoine,  2J 

UonL  450,  S9  P  445;  In  re  Nevby. 
76  Nebr:  ^35.  117  NW  '691;  Er  p. 
Gftdsden.  89  S,  C.  352.  71  SE  952. 

7».  Peo.  V.  Webster,' 2S  Colo.  223. 
226,  84  P  207  (where  the  court  Bald: 
"Id  iilises  of  this  character  there  Is 
no  presumption  that  the  respondent 
la  -bmocent:  and  unless  respondent 
fafrly  and  la  detail  explains  to  the 
court  NlB  entire  connection  with  the 
traoMctton  wherein  be  ta  charged 
with  improper  conduct,  it  will  be  pre- 
mimed  that  be  Is  unable  to  do  so"). 

80^  In  re  Wellcome,  23  Uont  4S0, 
69  P  445. 

81.  Bx  p.  Walls.  64  Ind.  4«1;  Tfl 
re  Wellcome,  23  Mont.  45«,  89  P  445. 

Buden  of  proof  m  dlatUwataOiad 
ttom  bnxden  of  •vMaaoe  see  Evi- 
dence LH  Cj-c  t2«l. 

as.  Cobb  V.  U.  S.,  172  fed.  «41,  9* 
CCA,  477:, 

83.  State  V.  Plnley,  SO  Pla.  302,  II 

500;  Peo.  t.  Amos,  24«  IIL  299,  92 
NE  857,  138  AmSB  839;  Matter  of  At- 
torney, M  N.  T.  164;  Matter  of  El- 
drldffe,  82  N.  Y.  161,  37  AmR  6&8,  2 
KyL  76, 

£a1  SrUmoe  of  prior  oomvietlos 
of  i««poitdtBt<— The  respondent  can- 
not be  cross-examined  as  to  a 
previous  criminal  conviction;  he  can 
only  be  attacked  by  the  record  evi- 
dence of  such  conviction.  Dickinson 
V.  IhiBtln,  21  Mich.  661. 

Cb]  BMord  of  case  to  wUoh  at- 
toraer  Bot  •  partr<— The  record  of  a 
case  in  which  the  attorney  In  disbar- 
ment proceedings  Was  not  a  party 
is  not  adtnlsslble  In  evidence  against 
bim.    rmioft  V.  State,  6  Tex.  65. 

[c]  OUier  oStaaes. — Where  an  at- 
torney. In  proceedings  to  disbar  him. 
Is  charged  in  the  Inrormfttlon  with  a 
apeclflc  offense  or  offenses,  it  Is  not 
Permissible  to  show  other  similar 
oftensea,  eieept  to  prove  knowledge. 
Tn  re  Ehrane,  42  Utah  282.  1»0  P  217 
Irev  reh  22  Utah  368,  82  P  913,  88 
AmSR  794,  S8  LRA  9S21.  Ehridence 
of  other  offenses  generally  see  Crtm- 
liial  Law  [12  Cyc  405]. 

[d)  raJlvre  to  swear  wttuwiwi  is 
not  fatal.  Hands  v.  ITpper  Canada 
law  Soc.,  17  Ont.  A.  41. 

B4.     tn    re  I>Bfrrow,    (Ind.  A.)  83 
NE  1026. 

[«1    VrwrUnui  good  ohamotcr  (i) 

way  be  properly  considered  in  ois- 
barraent  proceedings,  Peo.  v.  Betts, 
18  Colo.  521,  58  P  1091;  In  re  Darrow, 
and.  A.)  83  NB  1026.  (2)  If  the 
court  Is  satlafled  from  the  evidence 
that  the  attorney  la  guilty  of  having 
fraudulently  misappropriated  his 
Rent's  funda  and  of  falsely  Inform- 
ng  the  latter  that  he  had  not  col- 
lacted  tfie  money  sO  misappropriated, 
fbe  attorney  should  be  disbarred  not- 


withstanding such  previous  good 
ct&racter.  Peo.  v.  Betts,  supra.  (3) 
Under  the  rule  that  character  evi- 
dence must  be  limited  to  proof  of 
the  person's  general  character  as  to 
the  trait  In  question  as  It  existed 
before  the  alleged  offense,  an  attor- 
ney In  disbarment  proceedings,  based 
on  alleged  subornation  of  perjury,  1b 
not  entitled  to  Introduce  evidence  as 
to  his  general  monU  character  and 
his  general  character  for  honesty 
both  In  and  out  of  hla  profession, 
without  limitation  aa  to  time.  In  re 
Darrow,  176  Ind.  44,  92  NE  369.  Char- 
acter evidence  generally  oee  Criminal 
lAW  [12  Cyc  412];  Evidence  [16  Cyc 
12631. 

[b]  Aa  IndontMBmt  of  re^poad- 
eaVa  bnalsMa  intajpfltj  by  responsi- 
ble citizens  Is  oi  signlncance  and 
value  in  disbarment  proceedings  In 
wblcb  an  attorney's  character  Is  at- 
tacked. In  re  Davis,  2  Hawaii  Fed. 
S4. 

as.  Propper  v.  Owens,  136  Ga.  787, 
72  SE  242. 

86.  Matter  of  Eldrldge,  82  N.  T. 
161.  37  AmR  558,  2  KyL  76;  In  re 
Simpson,  9  N.  D,  379,  83  NW  541. 

[a]  axblMta  mm  ariaene*. — Rec- 
ords of  the  court  attached  as  exhibits 
to  an  answer  to  the  rule  to  show 
cause  are  properly  treated  as  evi- 
dence.   State  v.  MaKwell,  19  Fla.  31. 

87.  Peo.  V.  Ader,  283  III.  319,  104 
NE  1060;  Matter  of  Mashblr,  44  App. 
Dlv.  632  mem,  80  NTS  461,  7  NT 
AnnCas  1  (where  it  Is  said:  "The 
case  upon  this  head  may  veil  be  said 
to  Inspire  a  reaaonable  doubt  of  the 
BttfH^ey'a  guilt:  and,  although  this 
Is  not  techntcaJly  a  criminal  trial, 
we  cannot  but  think  that  so  serious 
a  consequence  as  the  deprivation  for 
life  of  a  man's  vocation  should  only 
result  from  grave  malpractice,  estab- 
liahed  beyond  a  reasonable  doubt"). 
And  see  supra  %  64. 

88.  In  re  Darrow,  176  Ind.  44,  92 
NE  869;  In  re  McDonald,  157  Ky.  92, 
162  8W  666;  In  re  Wellcome,  23  Mont. 
460,  59  P  445;  State  Bar  Commn.  v. 
Sullivan,  35  Okl.  745,  131  P  703. 

88.  In  re  Darrow,  175  Ind.  44.  92 
NE  869  (fair  preponderance);  In  re 
McDonald.  157  Ky.  92.  162  SW  568. 

90.  U.  S.— Bx  p.  Wall.  107  U.  S. 
266,  8  set  569,  27  L.  ed.  662. 

C^l. — Matter  of  Houghton, '  67  Cal. 
611,  8  P  52. 

Colo. — Peo.  V.  Humbert,  51  Colo.  80, 
117  P  139;  Peo.  v.  Tanquary,  48  Colo. 
122,  109  P  280:  Peo.  v.  Robinson,  32 
Colo.  241,  75  P  922;  In  re  Walkey,  26 
Colo.  161,  56  P  676;  Peo.  v.  Pendleton. 
17  Colo.  644,  SO  P  1941. 
D.  C. — In  re  Adrlaana,  28  App.  616. 
HawalL— Matter  of  Davia,  15  Ha- 
waii 220;  Matter  of  Humphreys, 
16  Hawaii  166:  Matter  of  Wahaku.  4 
Hawaii  66. 


are  denied,  the  affidavits  and  papers  upon  which  the 
proceedings  were  instituted  are  not  evidence  upon 
the  issues,  but  ai^e  simply  pleadings  or  statements  of 
the  charges  relied  on." 

\%  tl]  (c)  Weight  and  STifBciency.  The  authori- 
ties in  disbarment  proceedings  are  not  uniform  as  to 
whether  sneh  a  suit  is  civil  or  criminal,  or  as  to  the 
amount  of  proof  necessary  to  sustain  the  charges. 
By  some  courts  it  is  held  that,  being  criminal  or 
quasi  criminal,  the  chaise  should  be  proved  beyond 
a  reasonable  doubt."  Other  courts  hold  that  the  rule 
in  criminal  prosecutions  that  the  guilt  of  the  accused 
must  be  proved  beyond  a  reasonable  doubt  does  not 
apply  to  proceedings  for  disbarment,*^  and  that  it  is 
sufficient  if  the  charge  is  established  by  a  prepon- 
derance of  evidence,  as  in  any  civil  case."  Most 
frequently,  in  describing  the  amount  of  proof  re^ 
quired,  the  courts  use  such  phrases  as  "clear  pre- 
ponderance of  evidence, "clear  and  satisfactory 
legal  proof/'  and  the  tike.*'*   This  mle  is  preemi- 

Tll, — Peo.  V.  Silha.  252  III.  385,  96 
NE  826:  Too.  v.  Maloiiey,  240  111.  96, 
8H  NI-:  287;  I'eo.  v.  Barrios,  237  111. 
5!;7.  XG  NK  1075;  Peo.  v.  Thornton. 
2£X  in.  IS.  SI  NE  793;  Peo.  v.  Sulll- 
vini,  2IS  111.  419,  75  NE  1005;  Peo.  T. 
Maitli.  ws,  217  III.  94,  75  NE  444;  Peo. 
v.  H.irk.-i-,  56  111.  299:  Peo.  v.  Harvt^ 
41  111.  277.  ' 

Iowa. — State  v.  Rohrlg,  1S9  NW 
908. 

Kan. — In  re  WUcox,  90  Kan.  96,  18S 
P  647:  IQ  re  Smith.  73  Kan.  74S.  86 
P  684;  In  re  Eilllott,  73  Kan.  151,  84 
P  750:  In  re  Bumette,  70  Kan.  229, 
78  P  440. 

Mass. — Boston  Bar  Assoc.  v.  Hale. 
197  Mass.  423,  8S  NB  886;  Boston  Bar 
Assoc.  v.  Casey,  196  Mass.  100,  81 
NE3  892. 

Mich.— In  re  Clink,  117  Mich.  619, 
76  NW  1;  Matter  of  Baluai^  28  Mich. 

507, 

Minn. — State  v.  Dodse,  93  Minn. 
IfTO.  100  NW  eP4. 

Mo. — In  re  Bowman,  7  Mo.  A.  669. 
-Motii, — In  re  ParponS,  86  UonL  478, 
90  1'  in;i;  Siate.v.  Wlnea,  SI  Mont 
4t;  t,  5^  P  563. 

Xf.|,r. — In  re  Watson,  s.l  Nebr.  211, 
21*;,  liy  NW  451  (til  Cvc];  In  re 
N.  wby.  fi3  Nebr.  235.  117  NW  891. 

N.  Y.— Matter  of  X  Hun  821; 

Walter  of  PoSt,  4  fiUW  QiU),  248,  7 
NVS  A?.%. 

N.  I).— Tn  re  Whlttemora,  14  N.  D. 
4S7,  105  NW  232;  In  re  Eaton,  4  N. 
D.  fcl4,  62  NW_B9I. 

Ohj^IareTl&iSher,  8ff  Ob.  St  492. 
89  NIB  89:  Jt^S^  of  Lundy,  14  Oh. 
Clr.  Ct'661,^«TMi.  Clr.  Dec.  ill. 

OkL— SUte  Bar,  Commn,  v.  Sulli- 
van, 86  Okl.  7*5!  "1  P  708:  In  re 
Champion,  24  Okl.  154,  103  P  600. 

Phtlippine. — Matter  of  Montagne,  S 
Philippine  577. 

Porto  Rico. — Ex  p.  Ramos,  1  Porto 
Rico  Fed.  511. 

a,  K\  p.  rinli  v.  JI7  S,  C.  37,  81 

SK  -,.■,'■!.;,-,  s.  C.  362, 

71  t,. 

S.  D.— In  re  Sherln,  27  S.  D.  232, 
130  NW  761.  40  LRANS  801,  AnnCaa 
1913D  446;  In  re  Elliott,  18  8.  P.  261. 
100  NW  4h. 

Utah.— In  re  Jones,  29  Utah  SSS,  81 
P  162;  In  re  Bvans,  28  Utah  866,  61 
P  913,  53  LRA  962. 

W.  Va.— State  v.  Stiles,  48  W.  Va, 
425.  37  SE  620;  State  T.  Shumate,  48 
W.  Va.  359.  37  SE  618. 

Wis.— Flanders  v.  Keefe,  108  Wis. 

441.  84  NW  878;  In  re  O  ,  78  Wis. 

602,  42  NW  221. 

Ont.— In  re  Attorney,  89  U.  C  Q.  B. 
171. 

[a]    BKmMfvl  •vidanoa^d)  The 

court  ahould  never  dls1>ar  a  lawyer 
on  testimony  of  a  doubtful  character. 
Tudor  v.  Com.,  84  SW  522,  27  KyL 
87;  Dempsey  v.  Wells,  109  Mo.  A. 
470,  84  SW  1015.    (2)  Where  the  evt- 
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nently  appropriate  where  the  offense  charged  is  e<^- 
niaable  by  the  criminal  law.'^  But  even  where  the 
chaises  of  profesBional  misconduct  upon  which  an 
attorney  is  disbarred  are  not  ot  a  criminal  natiir& 
they  should  be  established  by  a  preponderance  of 
satisfactory  evidence."' 

[$  78]  <2)  Effect  of  Failure  or  Befnaal  to  Tea- 
tify.  The  rule  in  criminal  cases  that  the  failure  of 
the  accused  to  testify  in  his  own  behalf  shall  not  foe 
eonaidered  against  him  does  not  apply  to  proceedings 
for  diabarment  of  an  attorney^  and  such  failure  may 
be  considered  in  weighing  the  evidence  offered 
against  him." 

[%  79]    (3)  AcMmpUce  Testimony,  One  who  en- 

d«noe  on  procsediturs  for  diabarment  Is 

BubBtantially  conmctlng,  the  accused 
win  be  given  the  benefit  ot  the  doubt. 
In  re  Stephena,  84  Cal.  TT,  24  P  46. 

[b]  mere   an  attoraeT  pleads 

nlll^  to  an  oftenae,  no  other  evi- 
dence la  necesaary  to  show  hla  unfit- 
ness as  an  attorney,  and  he  may  be 
disbarred.  Nelson  v.  Com..  128  Ky. 
779,  109  8W  337,  33  KyL  143,  16 
LRANS  272:  Matter  at  Newell,  157 
App.  DW.  907  mem,  142  NTS  186. 

[c]  Bridenoe  held  aniBolent  to 
auBtatn  the  charges  against  the  at- 
torney. In  re  Thatcher,  190  Fed.  989 
raff  212  Fed.  801,  129  CCA  265]; 
Bx  p.  Cole,  6  P.  Caa.  No.  2.973,  1  Mc- 
Crary  406;  Worthen  v.  State,  (Ala.) 
66  S  686;  Wernlmont  v.  State,  101 
Ark.  210.  142  SW  194.  AnnCa8l913D 
1166:  Peo.  v.  Esslneton,  32  Colo.  168, 
7fi  P  S94;  Peo.  v.  Kelaey,  32  Colo.  1, 
?E  P  S>0:  Peo.  r.  Keenn,  30  Colo.  71, 
61  P  624;  Jonea  t.  ScCuUough,  188 
Ga.  16,  74  SB  694;  Peo.  v.  Phlppa,  261 
lU.  676.  104  NE  144:  Peo.  v.  Allen, 
244  111.  898,  91  NB  468;  Peo.  v.  Cham- 
berlain, 242  111.  260.  89  NB  994;  Peo. 
V.  Maloney,  240  111.  96.  88  NB  287: 
Peo.  V.  Barrios.  237  111.  627.  86  NB 
1076;  Peo.  v.  Knefel,  233  111.  133,  84 
NE  172;  Peo.  v.  Klethley.  225  111.  80, 
SO  NE  60;  Peo.  v.  Stlrlen.  224  III.  636, 
79  NB  969;  Peo.  v.  Reaugh,  224  III. 
641,  79  NB  936;  Peo.  v.  Propper.  220 
111.  466,  77  NE  208;  Peo.  v.  GUmore, 
214  111.  669,  78  NB  737,  69  LRA  701; 
Peo.  V.  Shirley.  214  lU.  142,  73  NE 
803;  Peo.  v.  Miller,  196  111.  621,  63 
NE  604;  Peo.  v.  Moutray.  166  111.  630, 
47  NE  79;  In  re  Condon,  (Iowa)  147 
NW  769;  State  v.  Rohrlg,  (Iowa)  139 
NW  908;  State  v.  Johnson,  149  Iowa 
462,  128  NW  837;  State  v.  Mosher,  128 
Iowa  82,  103  NW  106,  6  AnnCaa  984; 
State  V.  Howard,  112  Iowa  256,  83 
NW  976;  In  re  WUcox.  90  Kan.  95, 
188  P  547;  In  re  Wilson,  79  Kan.  674, 
100  P  636,  21  LRANS  617,  17  AnnC^as 
690:  In  re  Smith,  78  Kan.  748,  86  P 
584;  State  v.  Gary,  135  La.  67»,  66 
S  748:  State  t.  Strinsfellow,  12S  La. 
468.  64  8  ft4S;  Beaton  Bar  Aasoa  v. 
Hale,  197  Mass.  423,  88  NB  886;  Bos- 
ton  Bar  Aasoc  v.  Casey,  196  Mass. 
100.  81  NB  892:  Boston  Bar  Asaoc.  v. 
Oreenhood.  168  Mass.  169,  46  NB  668; 
In  re  Radford,  168  Mich.  474.  184  NW 
472;  State  Bd.  of  Law  Examiners  v. 
Byrnes,  100  Minn.  76,  110  NW  341; 
State  Bd.  of  Law  Examiners  v. 
Byrnes,  93  Minn.  131,  100  NW  646; 
Southworth  v.  Bearnes,  88  Minn.  31, 
92  NW  466;  In  re  Carleton,  33  Mont. 
481,  84  P  788,  114  AmSR  826;  State 
V.  Fisher.  82  Nebr.  361,  117  NW  882 
freh  den  82  Nebr.  867,  119  NW  249]; 
Reno  Bar  Assoc.  v.  Scoular,  84  Nev. 
813,  128  P  13:  Matter  of  Randel,  158 

N.  T.  216,  62  NE  1106;  In  re   ,  86 

N.  T.  668:  Matter  of  Burlando.  165 
App.  Dlv.  777.  161  NTS  181;  Matter 
or  Qreenbaum,  161  App.  Dlv.  668,  146 
NTS  969;  Matter  of  Abrahams,  168 
App.  DlT.  696,  143  NTS  927;  Matter 
of  Newman,  168  App.  Dlv.  471,  148 
NTS  690:  Matter  of  Ooodnian,  168 
App.  Dlv.  466,  148  NTS  677:  Matter 
Of  Newell,  167  App.  Dlv.  907  mem, 
141  NTS  186:  Matter  of  Welch,  166 
App.  DIT.  470,  141  NTS  881;  Matter 


of  Zatulove,  160  App.  Dlv.  7»,  141 
NTS  76;  Matter  of  Heymann,  166 
App.  Dlv.  73.  140  NTS  1066;  Matter 
of  Buchlor,  16S  App.  Dlv.  946,  140 
NTS  824:  Matter  of  Mottett  164  App. 
Dlv.  129  mem,  139  NTS  645;  Hatter 
of  Robinson,  161  App.  Dlv.  689,  136 
NTS  648  [aff  209  N.  T.  364,  108  NB 
1601;  Matter  of  Lash,  150  App.  Dlv. 
467,  135  NTS  370;  Matter  of  FUn- 
nery,  160  App.  Dlv.  369,  186  NTS  612 
[art  212  N.  T.  610  mem,  106  NB 
630];  Matter  of  Smith,  148  App.  Dlv. 
291,  132  NTS  804;  Matter  of  Har- 
rington, 146  App.  Dlv.  219,  130  NTS 
920  {den  reh  140  App.  Dlv.  939  mem, 
125  NTS  1123  mem};  Matter  of  Spen- 
cer, 143  App.  Dlv.  229,  128  NTS  168 
laff  203  N.  T.  613  mem,  96  NE  1131 
mem];  Matter  of  Prlnsteln,  142  App. 
Dlv.  807,  127  NTS  629;  Matter  of 
Greensteln.  140  App.  Dlv.  6*7,  126 
NTS  791;  Matter  of  Lowy,  HO  App. 
Dlv.  637,  125  NTS  777;  Matter  of 
Rosenthal,  187  App.  Dlv.  772,  122 
NTS  471;  Matter  of  Hardenbrook,  186 
App.  Dlv.  634,  121  NTS  260  [afC 
199  N.  T.  639  mem,  92  NE  1086 
mem];  Matter  of  Nekarda,  114  Abp. 
Dlv.  870,  100  NTS  42  [alt  188  N.  T. 
690  mem.  81  NE  1170  mem];  Matter 
of  Clark.  108  App.  Dlv.  160,  96  NTS 
388  laff  184  N.  T.  222,  77  NE  1]; 
Metropolitan  St.  R.  Co.  v.  Oppenhelm. 
58  App.  Dlv.  610.  69  NTS  524;  In  re 
Mosher,  24  Okl.  61,  102  P  708,  24 
LRANS  Brio.  :o  AnnCas  209;  Ex  p.  St. 
Rayner,  i  or  )  70  P  687;  Ex  p.  Miller, 
37  Or.  301,  60  P  999;  In  re  Smith,  179 
Pa.  14,  36  A  134;  Matter  of  Hamil- 
ton. 24  Philippine  100;  Ex  p.  Flnley, 
97  S.  C.  37.  81  SB  279;  In  re  Evans, 
94  S.  C.  414,  7H  SB  227;  In  re  Dun- 
can, 81  .S.  C.  :;'.iO,  62  SB  406;  In  re 
Harben.  27  S.  D.  81,  129  NW  561;  In 
re  Egan,  22  S.  D.  355,  117  NW  874; 
Flanders  v.  Keefe.  lOS  Wis.-  441,  84 
NW  878;  Re  P.  E.  H.,  22  Man.  746. 

[d]  Svldenos  IlsU  lasttidsiaBt  to 
sustain  the  charges.  In  re  Cobb.  84 
Cal.  660,  24  P  293:  Matter  of  Luce, 
83  Cal.  303,  23  P  350;  Matter  Of 
Houghton.  67  Cal.  611,  8  p  62;  Peo.  V, 
Johnson,  40  Colo.  460,  00  P  1038:  Peo. 
T.  Roblnaon,  88  Colo.  841,  76  P  022: 
Peo.  V.  Benson.  24  Colo.  868.  61  P 
481;  In  re  Adriaans,  28  App.  (D.  C.) 
615;  Zachary  v.  State,  63  Fla.  94,  43 
S  926;  Bute  v.  Toung,  30  Fla.  86,  11 
S  614;  Peo.  v.  Ader,  263  III.  319,  104 
NE  1060;  Peo.  v.  Olson,  258  111.  283, 
101  NE  621;  Peo.  v.  Sllha,  262  111.  886, 
96  NE  826;  Peo.  v.  Adams,  249  111. 
624,  94  NE  960;  Peo.  v.  Thornton.  228 
111.  42,  81  NE  793:  Peo.  v.  Sullivan, 
218  111.  419,  76  NE  1006;  In  re  Bur- 
nette.  70  Kan.  229,  78  P  440:  Tudor  v. 
Conn.,  84  SW  622,  27  KyL  87;  State  v. 
Fourchy,  106  La.  743,  31  S  826;  In  re 
Clink,  117  Mich.  619,  76  NW  1;  Mat- 
ter of  Baluss,  28  Mich.  607;  State  v. 
Dodge,  93  Minn.  160,  100  NW  684; 
In  re  Lyons,  162  Mo.  A.  688,  146  SW 
844:  In  re  Newby.  82  Nebr.  286.  117 
NW  691;  Barker's  Case.  49  N.  H.  196; 
In  re  Catron,  8  N.  M.  253,  48  P  724; 
Matter  of  Abrahams.  168  App.  Dlv. 
696.  143  NTS  927:  Matter  of  Haakell. 
160  App.  Dlv.  837.  136  NTS  S49;  In 
re  Doughty.  <N.  DJ  148  NW  721;  In 
re  Maloney,  81  N.  D.  157,  180  NW  7«; 


tered  into  a  oormpt,  scheme  with  an  attorney  may, 
in  proceedings  to  disbar  the  attorney,  testify  to  ^ 
details  of  the  scheme.**  The  rule  of  the  crimiml 
law  that  a  defendant  cannot  be  eMivicted  on  the 
uncorroborated  evidence  of  an  acoompliee  ^ws  not 
apply  in  disbarment  proceedii^fs.'^  The  extent  to 
which  corroboration  is  necessaiy  in  sooh  a  proceed- 
ing is  for  the  determination  of  the  court  in  etd 
case." 

[$  80]   h.  Trial  or  Haarinc— (1)  In  OcaanL 

Special  statutes  regnlating  the  proeeedings  most  be 
observed  as  fax  as  the  steps  to  be  tf^en  have  hem 
prescribed.*^  In  the  absence  of  prescribed  rcttida* 
tions  the  manner  of  the  proceedmg,  so  that  it  is 

Ih  re  Whltteraorcb  14  N.  D.  487,  m 
NW  281:  Bz  p.  Bastham.  46  Or.  41^ 
80  P  1067;  Ez  p.  Cowlnr,  86  Or.  171, 

88  P  1090;  O'Connor  v.  Hotton,  (R  L) 

89  A  848:  Bx  p.  Gadsden,  8»  S.  C  ISI. 
71  SB  *»;  In  re  Aldrlch.  86  Vt  611. 
86  A  801;  Walker  t.  State,  4  W.  T». 
749.  See  In  re  Cookaey,  79  Kan.  SGIi 
100  P  62;  In  re  JohnsMi,  S7  8.  D.  SSI. 
181  NW  463. 

91.  Peo.  v.  Robinson,  82  Colo.  241. 
76  P  922;  Peo.  v.  Pendleton.  17  Colo. 
644,  ^0  P  1041;  In  re  Noonan.  66  N. 
J.  L.  142,  46  A  670;  In  re  Orton,  64 
Wla.  379,  11  NW  684. 

[a]  yiM  Moord  of  a  ooavlctlsa  of 
a  orlms  involving  moral  turpitude  la 
In  some  atatea,  conclualve  evldano* 
in  disbarment  proceedinga.  See  tlu 
statutes  of  the  several  states;  and 
State  V.  Strln^ellow,  128  La.  481,  61 
S  943;  In  re  Sutton,  <HonL)  146  P 
6 ;  In  re  Bloor.  21  Mont.  41.  68  P  779; 
In  re  Ebbs,  160  N.  C.  44,  63  SB  196, 
19  LRANS  892,  17  AnnCas  692:  Ez  p. 
Biggs,  68  Or.  438.  97  P  713. 

[b]  Oeatampt  of  oout  sad  sds- 
oeadnot  aa  an  tMovmmr,  Mac  asaa 
■aU  aad  dlsUaot  otfauMa,  a 
ment  against  an  attorney  for  con- 
tempt In  procuring  the  court's  ap- 
proval of  a  worthless  appeal  bond  br 
means  of  a  false  aflldavlt  was  not 
conclusive  against  htm  In  subse- 
quent disbarment  proceedings  based 
on  the  same  facts.  .Peo.  v.  O'Brien, 
196  ni.  260,  63  NE  667. 

n.  In  re  Houghton.  67  Cal.  6ai.  I 
P  68;  Matter  of  Baluss.  88  BCIch.  607; 

In  re  O  .  73  Wis.  602.  42  NW  «L 

•3.  In  re  Burnette.  73  Kan.  609.  n 
P  676;  In  re  Wellcome,  23  Mont.  456, 
59  P  446:  Matter  of  Randel.  158  N. 
T.  216,  62  NB  1106  fatr  84  App.  IHv. 
631  mem,  66  NTS  1147  memj  Chold- 
Ing  that  such  failure  to  testify  ralaea 
a  presumption  of  the  truth  of  such 
uncontradicted  facta  given  in  evi- 
dence as  most  have  been  known  by 
blm);  Matter  of  Spenser,  148  App. 
Dlv.  229.  128  NTS  168  ItLO.  208  iTT 
613  mem,  96  NB  1131  meroL 

M.  State  V.  Cad««ll,  16  HonL  1X9, 
40  P  176. 

[a]  Wilms  a  dlrtarmsai  pgooaed 
iBf  la  bassd  npon  sabonatioa  of 

evr,  by  which  a  Judgment  la  ob- 
Ined.  teatlmony  of  the  witnesses  a)* 
leged  to  have  been  suborned,  takes 
before  a  former  referee  In  an  actlea 
to  set  aside  ths  Judgment  so  pro- 
cured, is  admissible  in  the  dinar- 
ment  proceeding  after  a  large  part  of 
such  evidence  la  offered  npoa  the 
croas-examinatlon.  Metrop<mtaB  St 
R.  Co.  V.  Oppenhelm,  68  Am.  Dtv, 
610,  69  NTS  624. 

90.  Matter  of  Hardenbrook.  186 
App.  Dlv.  634.  121  NTS  260  CaK  198 
N.  T,  639  mem,  92  NB  1086  meml. 

96.  Hatter  Of  HardenbrooLiacXga. 
Dlv.  634,  121  NTS  260  [aff  199  vTf- 
639  mem.  92  1^  1086  mem]  (boMlac 
that  auqa  corroboration  need  not  aa- 
tend  to  every  ttuot  or  circnnaataaei 
which,  tends  to  eatabllab  hla  goUt,  bat 
is  suffldent  If  It  tends  to  oona«et  Ua 
with  the  offense  claimed,  and  tbla 
may  be  ahown  by  the  conduct  of  Ifes 
attornej^topro«cn^^,  Sft-fflTfal. 


For  later  oaaaa,  OanlopBuat*  an<l  viMaVMi  in  the  law  ase  cnmulaUvs  Annotatlona,  aame  Utle,  pace  anfl  nota  anoibw. 
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without  oppressiou  or  injiutiee,  is  for  the  court  itaelf 
to  determine,*'  althou^  it  is  uid  that  as  far  as 
qqi^ieable  the  proceeding  shonld  be  eoodaoted  in 
general  harmcmy  irith  the  praetiee  o£  the  conrtB  in 
civU  matterB.'" 

Written  findings  are  not  required  under  the  oom- 
mon-law  praetiee  and  are  necessary  only  where  s 
statute  so  provides.^ 

Pmervation  of  evidence.  A  statutory  pnmaion 
requiring  the  evidence  to  be  reduced  to  writing, 
filed,  and  preserved  contemplates  such  preservation 
for  the  purpose  of  appeal  only,^  and  if  the  accused 
is  acquitted  there  is  no  occasion  for  completing  the 
record.'  Such  a  requirement  is  complied  with  if  the 
oral  testimony  is  taken  down  in  shorthand,  duly  cer- 
tified, and  filed  at  the  time  judgment  is  entered.* 

[4  81]  (2)  Manner  of  TaUng  Testimonr.  The 
eases  are  in  conflict  as  to  the  manner  in  irliioh  the 
testimony  in  disbarment  proceedings  should  be  taken. 
In  some  cases  it  is  held  that  a  disbarment  pro^ 
ee^inga  is  not  a  criminal  prosecution  and  that  the 
aecused  attorney  is  not  entitled  to  be  confronted 
face  to  face  with  the  witnesses  against  him,"  but 
that  the  depofutions  of  absent  or  nonresident  wit- 
nesses, if  competent  otherwise,  are  oompt'tcnt  and 
fldmisBtble  evidence  in  such  eases."  On  the  otlier 
hand  some  eourts  hold  that  disbarment  or  suspensiut 
can  b«  had  only  on  eridenee  good  at  eommon  law, . 


given  in  the  presence  of  the  respondent^  by  wit' 
nesses  subject  to  croBs-examiuation.^  Tbis  right 
may,  however,  be  waived  by  the  appearance  of  the 
respondent  and  his  failure  to  enter  objection  there- 
to at  any  time."  The  same  difference  of  opinion 
eziats  aa  to  the  right  to  a  reference.  In  some  jnria- 
dictioas  it  is  held  that  the  testimony  in  such  a  case 
may  be  reported  by  a  referee;**  but  in  a  number  of 
st^es  it  is  ruled  that  not  only  should  the  judge  make 
the  findings  of  fact  and  law,  but  also  that  the  wit- 
nesses should  be  examined  in  the  preaenee  of  the 
court.^* 

82]  (3)  Joint  or  Separate  Trials.  Where  two 
or  more  attorneys  jointly  commit  acts  which,  if 
proven,  justify  the  disbarment  of  each,  they  may 
be  jointly  charged  as  together  doing  the  acts,  and 
it  is  not  error  to  infuse  a  separate  trial  to  each  in 
the  absence  of  a  statute  giving  such  right.'^  Upon 
such  joint  trial  one  or  more  may  be  acquitted  and 
the  others  convicted,  or  all  may  be  acquitted  or  con- 
victed, according  to  the  evidence.** 

[$  83]  (4)  Oontinnanoe.  It  is  error  to  refuse 
the  respondent  a  continuance  on  a  proper  showing 
being  made  by  him.*' 

[$  84]  (5)  IHsmiasal.  A  proceeding  for  disbar- 
m&at  or  suspension  cannot  be  dismissed  over  objec- 
tion on  the  motion  of  the  accuser;**  defendant  is 
entitled  to  have  the  evidence  examined  by  the  court 


108  P  Sit;  In  re  Burnett©,  T8  Kan. 
6W.  85  P  GTS. 

•a.  U.  S. — Randall  v.  Brlcham.  T 
Vail.  B2>,  19  li.  ed.  266;  U.  S.  v. 
Parks,  98  Fed.  414;  Phllbrook  v.  New- 
man, 85  Fed.  1S9.  See  also  Cobb  v. 
V.  a.,  172  Fed.  641.  96  CCA  ■177. 

Apt. — Wemimont  v.  State,  101  Ark. 
210.  142  SW  194,  AnnCaslSlSD 
1156. 

Cal.— In  re  Ashley,  14«  Cal.  600,  80 
P  1080. 

Colo. — In  re  Walkey,  2ft  Colo.  161, 
56  P  676. 

Conn. — In  re  Durant.  80  Conn.  140, 
67  A  497,  10  AnnCas  53». 

D.  C. — U.  8.  T.  BUM,  12  App.  485. 

Ulch. — In  re  Shepard,  109  Mich. 
6ai,  67  NW  971. 

Ont. — Hands  v.  Upper  Canada  Law 
Soc..  16  Ont.  625  [app  dlsm  17 
Ont.  800  (app  allowed  17  Ont.  A. 
41)J. 

 [a]    might  to  fMSMit  argvmcats.— 

Wn*ra  a  patent-  attorney  charged 
with  mtoeonduct  as  a  practitioner  !>«• 
fore  th«  patent  ofllee,  upon  a  mle  to 
show  eauae  why  he  should  not  be  dls- 
barr«a,  lias  had  a  hearing  before  the 
commissioner  of  patents,  with  op- 
portnnltT',  oC  which  "he  has  availed 
himself,  to  crosB-ezamlne  witnesses 
pr<Miac«d  In  SBPiiort  of  the  charges 
against  bim  and  to  adduce  testimony 
and  pr«Went  arguments  In  his  own 
behalf.  It  is  not  an  essential  part  of 
that  hearrlng  or  of  due  process  of 
law  In  tbe  premises  that  he  should 
be  j>ermltted  to  present  arguments, 
either  oral  or  written,  before  the  sec- 
retary of'  the  Interior  In  person,  when 
the  report  of  the  commissioner  In  the 
case  luks  been  aabmltted  to  the  sec- 
rctarsr  tor  his  approval  or  disappro- 
val :  and  a,  writ  of  mandamus  will  not 
ll«  to  oonapel  the  secretary  to  hear 
each  arffuinenta  before  approving  or 
dlsapprovtng  tbe  oemmlasioner's  re- 
port;   U.  S.  V.  Blta%  «  App.  <D.  O 

^*M.  Amea,  846  m.  2M,  98 

KB  967.  1**  AmSR  889;  State  v. 
Clarke.  46  Iowa  165;  In  re  Bumette. 
78  Kan.  «0»,  86  P  676. 

1.  in  r«  Danford,  167  Cal.  425,  108 
P  ttt. 

ft.  St»te  V.  Tomllnson.  181  Iowa 
617    199  trvr  120. 

•  State  T.  Tomllnson.  131  Iowa 
617    1«  VrW  120. 

^    Sta-te   V.  Tomllnson,  131  Iowa 
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617,  109  KW  120;  .  State  T.  Kosher, 
128  Iowa  81,  t«S  NW  105.  6  AnnCas 

984 

s!  state  V.  McRae,  49  Via.  $89,  88 
S  605,  6  AnnCas  680;  State  v.  Mosher. 
128  Iowa  82,  103  NW  106,  6  AnnCas 
984;  In  re  Bnrnette.  78  Kan.  C0»,  85 
P  575:  In  re  Wellcome,  88  Kent.  269, 
58  P  711. 

e.  State  V.  McRa^  49  B^a.  S89,  88 
S  606.  6  AnnCas  580:  State  v.  Mosher, 
128  Iowa  83,  103  NW  106.  5  AnnCas 
984;  In  re  Wellcome,  28  Mont.  259,  68 
P  711. 

7.  In  re  -,  86  N.  T.  663:  In  re 

Attorney,  83  N.  T.  164,  »  AlbLJ 
129;  Matter  of  Joseph,  126  App.  Dlv. 
644,  109  NTS  1018. 

[a]  '*Om  that  trlaL  ths  aoovsed.  Is 
not  to  be  bairlad  wUwr  aflUUvits  or 
swampod  wUb  naaHMTf  but  Is  en- 
titled to  confront  the  witnesses,  to 
subject  them  to  oross-esamlnatlon, 
and  to  Invoke  the  proteetlon  of  wise 
and  settled  rules  of  evidence.  In 
adopting  this  conclnsien  we  only  se- 
cure to  the  members  of  the  bar  the 
common  rights  and  ordinary  privi- 
leges of  the  citizen."  In  re  Bldridge, 
88  N.  T.  161.  167,  168,  37  AmR  558 
[guot  Peo.  V.  Amos.  246  111.  299.  92 
NE  857,  138  AmSR  289;  In  re  Simp- 
son, 9  N.  D.  379.  388,  83  NW  541]. 

8.  In  re  •  86  N.  T.  568. 

[a]  A  oooknilBSlon  to  take  testl- 
1BOB7  In  saother  state  cannot  Issuo 
without  the  consent  of  the  respond- 
ent. In  re  Attorney,  88  N.  T,  164. 
23  AlbLJ  129. 

t.  Colo. — Peo.  V.  Head,  29  Colo. 
844,  68  P  241. 

111.— Peo.  V.  Gilbert,  268  111.  85,  104 
NE  1082. 

N.  T.— Matter  of  Barnard.  146  App. 
DW.  910  mem,  129  NTS  939;  Hatter 
of  Stern,  187  App.  Dlv.  909  mem,  121 
NTS  948  (after  answer). 

Vt.— In  re  Jones,  70  Vt.  71,  89  A 
1087. 

Ont. — In  re  Attorney,  SO  U.  C  Q. 
B.  171. 

[a]  Alaska^Pol.  Code  i  760  pro- 
viding for  reference  to  three  disin- 
terested attorneys  of  proeeedbigs  for 
disbarment  and  suspension  of  an  at- 
torney for  misconduct  Is  confined  to 
cases  where  the  accusation  Is  made 
on  the  knowledge  of  the  court  or  the 
judge  thereof,  and  Is  Inapplicable  to 
proceedings  Instituted  on  the.  Infor- 
mation of  a  third  person  as  author- 


ized by  I  744.  Cobb  V.  U.  S.,  172  Fed. 
641,  96  CCA  477. 

[b]    Dlsqnallfloatloa  of  referee. — 

As  only  the  grievance  committee  of 
the  bar  assoclatlcm  has  control  of 
the  preferment  of  charges  of  miscon- 
duct against  an  attorney,  a  reCeree 
to  whom  suoh  charges  were  referred 
will  not  be  removed  as  a  person  In- 
terested In  the  event  because  he  Is  a 
general  member  of  the  association. 
Hatter  of  Jones,  159  App,  Dlv,  782, 
145  NTS  65. 

10.  Fla. — State  v.  FInley,  80  Fla. 
326.  11  S  674,  18  LRA  401. 

Kan.— In  re  Smith,  78  Kan.  743,  85 
F  684. 

Ulch.— In  re  Chandlar.  106  Mich. 
235,  68  NW  60. 

N.  D.— In  re  Slmpaon,  »  N.  D.  870, 
88  NW  541. 

S.  C. — In  re  Duncan,  64  S.  C.  461, 
42  SB  488. 

[a]  aeaaoa  tot  rnl*<— "In  auch 
proceedings  tlw  Court  or  Jutee  de- 
cides the  issues  of-  fact  as  well  as  of 
law,  and  to  do  so  satisfactorily  and 
in  Justice  and  fairness  to  the  attor- 
ney accused,  the  same  opportunity 
should  be  given  which  Is  given  to  a 
Jury  to  determine  the  credibility  of 
witnesses  by  observing  their  de- 
meanor as  well  as  by  hearing  what 
thpy  say."  In  re  Duncan,  64  8.  C 
461,  479.  42  BB  433. 

11.  In  re  Darrow,  176  Ind.  44,  92 
NE  369:  In  re  WUion,  79  Kan.  460,. 
100  P  76. 

12.  In  re  Darrow,  176  iDd.  44,  02 
NE  369:  In  re  Wilson,  79  Kan.  450, 

100  P  75. 

13.  In  re  Condon.  (Iowa)  147  NW 
769  (holding,  however,  that  it  was 
not  prejudicial  error  for  the  court 
to  refuse  accused's  application  for 
continuance  because  of  Inadequacy 
of  time  to  prepare  hta  defense,  ac- 
cused not  claiming  that  he  would  he 
unable  to  produce  any  material  evi- 
dence If  the  hearing  were  not  post- 
poned, and  it  appearing  that  he  was 
familiar  with  all  the  nicts);  Walker 
v.  State,  4  W.  Va.  749. 

14.  In  re  Knott,  71  Cal.  684,  18  P 
780:  In  re  Davies.  93  Pa.  116,  89  AmB 
729. 

[a]    ^aavs  to  wltUraw  oharges^ 

Where  papers  submitted  by  peOtlon- 
er  In  disbarment  proceedings  Justify 
the  submission  of  the  charges  to  the 
court,  but  the  answering  affidavits. 
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80  as  to  receive  an  aatboritative  determination  of 
the  falsity  o£  the  chaises. Where  the  chains 
are  not  supported  by  the  evidence  they  will  be  ^s- 
missed.'* 

[$  85]  (6)  Dinction  of  Verdict  In  disbarment 
proceedings,  as  in  alt  civil  actions,  the  court  may 
direct  •  a  verdict,  if  a  jury  has  been  impaneled, 
where  the  evidence  is  uncontroverted.'^ 

U  86]  t  N»w  TriAl  and  Eehearing.  Where  an 
attorney  has  been  disbarred  by  the  supreme  court 
in  an  original  proceeding,  a  motion  for  a  new  trial 
will  not  be  entertained.'"  A  rehearii^  how- 
ever, be  granted  in  a  proper  case." 

[$  87]  j.  JudgBunt  or  Order  ^^—(l)  In  OeneraL 
In  proceedings  for  suspension  or  disbarment,  the 
judgment  or  order  should  specify  the  particular 
charge  or  aecnsation  upon  which  the  attorney  was 
disbarred  or  suspended  and  should  be  no  broader 
than  the  rule  to  show  cause.**  Where,  however, 
the  accusation  in  a  disbarment  proceeding  merely 
charges  certain  facta  and  prays  that  accused  be 
found  guilty  and  be  disbarred,  the  final  order  of 
the  court  that  the  application  of  plaintiff  shall  be 
granted  is  a  sufficient  finding  of  the  guilt  of  the  ac- 
cused.*^ A  judgment  disbarring  an  attorney  for  a 
definite  period  and  "until  the  further  order  of  this 
court  is  not  invalidated  by  the  quoted  clause, 
even  if  such  clause  is  void,  for  it  may  be  considered 
as  mere  suxplosage.^  In  such  proceedings  no  fine, 
imprisonment,  or  other  punitive  sentence  can  be  im- 

Including  one  from  respondent's  cli- 
ent Involved  in  the  transaction  com- 
plained of,  satisfactorily  meet  the 
charges  against  respondent,  an  ap- 
plication of  petitioner  to  withdraw 
the  proceedings  will  be  granted. 
Matter  of  Jacobs.  137  App.  Dlv.  937 
mem,  122  NTS  475. 

15.  In  re  Chandler,  106  Mich.  235. 
63  NW  69. 

le.  In  re  Renehan,  (N.  M.)  146  P 
111;  Matter  of  Moffett,  164  App.  Dlv. 
929  mem,  139  NTS  B4S:  Matter  of 
Dunn,  27  App.  Dlv.  371.  50  NTS  163. 

[a]  Dlamlssal  mm  to  limoeeiit  m*m- 
iMT  of  a  flmu — Where  disbarment 
proceedings  are  brought  against  the 
mveral  members  of  a  firm  of  at- 
torneys, and  the  evidence  discloses 
the  fact  that  any  member  had  no 
knowledge  of,  or  oonneotlon  with, 
the  wrongs  complained  of,  the  pro- 
ceedings will  be  dismissed  as  to  him. 
In  re  Luce,  83  Cal.  303,  23  P  350. 

17.  Wernlmont  v.  State.  101  Ark. 
210.  142  SW  194,  AnnCasl9lSD  1156. 

18.  Matter  of  Tyler,  71  Cal.  853, 
12  P  289,  13  P  169.  Compare  Ex  p. 
Walls,  64  Ind.  461  (holding  that 
where,  on  the  trial  of  a  proceeding 
to  disbar,  the  person  .whose  name 
appeared  as  afflant  testifies,  denying 
that  he  made  or  signed  the  affidavit, 
defendant  cannot  obtain  a  new  trial 
on  the  ground  that  he  was  surprised 
by  such  testimony). 

18.  Matter  of  Harrington,  146 
App.  Dlv.  219,  130  NTS  920  [den  reh 
140  Avp.  Div.  939  mem,  126  NTS  1123 
mem]  (holding,  however,  that  the 
newly  discovered  evidence  for  which 
a  rehearing  was  sought  was  not  of 
sufficient  probative  value  to  warrant 
the  granting  of  a  rehearing). 


posed  but  under  some  statutes  it  seems  that  an 
attorney  may  be  suspended  for  withholding  or  em- 
bezzling his  client's  moneys,  and  a  money  judgment 
rendered  against  him  for  the  amount  of  the  moneys 
so  withheld  or  embezzled,  in  the  same  decree."  If 
defendant  is  not  found  guilty  the  only  judgment  tint 
can  be  rendered  is  a  dismissal  of  the  charges.*" 

88]  (2)  Vacation  or  Modiflcttion.  An  order 
of  ^barment,  rendered  upon  an  accusation  which  it 
fatally  defective,""  or  which  is  not  supported  by  any 
evidence,'^  will  be  set  aside  on  application  which 
should  be  made  to  the  court  in  which  the  original 
proceedings  were  had,  notwithstanding  the  judg- 
ment has  been  affirmed  on  appeal.'^  The  court  may 
also,  in  a  proper  case,  modify  its  judgment  from  one 
of  disbarment  to  one  of  suspension.'^'  Where  judg- 
ment baa  been  rendered  against  defendant  with  hu 
consent,  he  cannot,  in  the  absence  of  proof  of  fraud, 
have  it  vacated  on  the  ground  that  he  acted  on  the 
erroneous  advice  of  counsel.'* 

89]  (3)  GoUataral  Attack.  A  judgment  dis- 
barring or  suspending  an  attorney  cannot  be  collat- 
erally attacked  as  by  way  of  defense  to  a  proceed- 
ing in  the  nature  of  an  information  for  attempting 
to  practice  law  without  a  license.'* 

C$  90]  k.  Bevlew'o— (1)  Appeal  iA  Writ  of  Zt- 
ror.  jbi  some  eases  it  has  been  held  that  an  ^peal 
or  writ  of  error  will  not  lie  to  review  an  order  sus- 
pending or  disbarring  an  attorney but  under  the 
statutes  in  most  jurisdictions  the  rule  ia  now  otb< 


[aj   Setrlal  iMfora  anoUier  JuOm. 

—Where  a  disbarment  proceeding 
was  submitted  to  the  court,  the  action 
of  the  Judge  In  holding  it  for  more 
than  four  years,  and  then  going  out 
of  office  without  rendering  any  de- 
cision thereon,  did  not  amount  to  an 
acquittal  of  the  accused  of  the 
charges  made,  and  it  was  proper  to 
retry  such  charges  before  the  suc- 
ceeding Judge;  and  upon  such  retrial 
It  was  proper  to  allow  supplemental 
charges  to  be  Hied  and  heard,  cover- 
ing matters  that  had  occurred  since 


the  flllnj;  of  the  original  aeouaatlons. 
In  re  drum,  7  N.  D.  S16,  76  NW 

257. 

SO.  Tonam  of  orders  of  disbarment 
see  Beene  v.  State,  22  Ark.  149;  In  re 
Shepard,  109  Mich.  631,  67  NW  971. 

81.  In  re  Tyler,  78  Cal.  807,  20  P 
674,  12  AmSR  65;  Perry  v.  State,  3 
Greene  (Iowa)  550  (holding  that, 
where  there  was  no  evidence  to  sup- 
port some  of  the  charges,  a  Judg- 
ment that  the  attorney  was  "guilty 
of  the  c'&arges  in  said  accusation" 
was  too  broad):  In  re  Wilcox,  90  Kan. 
96,  133  P  647;  State  v.  Watklns.  8  Mo. 
480.  See  also  Ex  p.  McCuUey,  3  N. 
B.  621. 

90.  Moutray  t.  Peo.,  162  III.  194, 
44  NE  496:  Wlnkelman  v.  Pec,  SO  111. 
449  (holding  that,  under  a  rule  re- 
quiring an  attorney  to  show  cause 
why  he  should  not  be  auapended 
from  practice  In  the  circuit  court  of 
a  certain  named  oounty,  an  order 
cannot  be  entered  suspending  him 
from  practice  In  a  -  Judicial  circuit 
comprising  other  counties  and 
courts). 

as.  state  v.  Howard,  112  Iowa  256, 
83  NW  975. 

M.  In  re  Phllbrook,  105  Cal.  471, 
480,  38  P  611.  884,  46  AmSR  69 
(where  the  supreme  court  of  -Cali- 
fornia disbarred  the  respondent 
"from  practicing  as  an  attorney  and 
counselor  at  law  in  any  and  all  of 
the  courts  of  this  state  for  the  pe- 
riod of  three  (3)  years  from  this 
date,  and  thereafter  until  the  fur- 
ther order  of  this  court  removing 
such  suspension."  This  decree  Is 
criticised  by  Judge  Thompson  as  be- 
ing, at  the  utmost,  a  sentence  of  dis- 
barment for  three  years.  Note  "At- 
torneys and  Counselors,"  29  AmLRev 
453). 

as.  Phllbrook  V.  Newman,  86  Fed. 
139 

se.  state  V.  MoRae,  4>  Ha.  889, 
38  S  606.  6  AnnCas  580. 

[a]  If  »  paaUhmM*  orlme  kaa 
been  oommltUd  by  tlte  Kttomer  that 
Is  of  such  nature  as  to  be  cause  for 
disbarment,  the  penalty  prescribed  by 
law  for  such  crime  cannot  be  -  ad- 
ministered In  a  proceeding  to  dis- 
bar, but  must  be  left  to  the  usual 
proceeding  by  trial  on  an  information 


or  Indictment.     State  v.  McRae.  49 
Fla.  389,  88  8  606,  6  AnnCas  580.  . 

[b]  Order  adjndglnf  ui  attoraey 
iBTamQius.  ""No  court  can  adjudge 
any  man,  whether  counselor  or  lay- 
man. Infamous.  It  Is  true.  Infamy 
attaches  to  a  conviction  of  certain 
public  offenses,  but  It  Is  tbe  lav  and 
not  the  court  which  fixes  the  taint." 
Fletcher  v.  Daingerfteld,  20  Cal.  4X7. 
430. 

ar.  Beilly  v.  Cavanaugh,  32  lod. 
214.  Compare  In  re  Swadener,  6  Ob 
SACP  698,  7  OhNP  446  (holding  that, 
while  proceedings  In  disbarment  may 
be  instituted  against  an  attorney  act- 
ing in  a  fiduciary  capaUty  for  dol- 
lecttng  and  appropriating  money,  such 
proceedings  are  neither  by  .way  of 
punishment  nor  to  enforce  a  settle- 
ment with  the  Injured  party.  In  the 
collection  -and  settlement  of  claims 
against  an  attorney  aultors  are  re- 
manded  to  the  courts  of  law).. 

See  also  Infra  I  264  et  seq. 

M.  State  V.  Tracer,  116  Iowa.  71. 
87  NW  727. 

[a]  Judgment  of  repylipsiid  i  In 
a  proceeding  to  revoke  or.suspend  aa 
attorney's  license,  underr  lows  Code 
SI  823,  32<,  where  thb  canrt  fails  to 
find  defendant  guilty  It  h^  no  power, 
on  dismissing  the  chargeo,  to  fender 
Judgment  "that  .the  defendant  be 
reprimanded,"  and  for 
V.  Tracy,  llS  Iowa.  71, 

aa.    U.  B.  V.  aark.  T6. 

30.-   In  re  Burnette,  ■Z... 
78  P  440;  In  re  Svana,>4|lf:  _ 
130  P  217.  '•■in* 

81.  Hatter  of  Wharton.-  flO  -CaL 
486.  62  P  741. 

39.  In  re  Burke,  21  Oh.  Ci».  -  Ct. 
84,  11  Oh.  Clr.  Dec  397. 

33.  Peo.  V.  Hill,  182  111.  426.  SS  MK 
542. 

34.  Phllbrook  v.  Newman.  86  Pad. 
139:  Smith  v.  State,  S  Tex.  678. 

35.  MMidanuM  aee  MandaqitM  EM 

C:yc-201.  20»]. 

86.  Ex  p.  Robinson.  19.  Wall.  m. 
S.)  513,  22  L.  ed.  206:  Ex  p.  Bx%dl«T. 
7  Wall.  (U.  S.)  864,  19  L.  »4.  |f4 
(holding  that  mandamus  is  tb«  prap 
er  remedy);  Com.  v.  Judges.  6  Wmtts 
St  S.  (Pa.)  273  ([hoMIng  that  tfa*  m- 
preme  court  will  not  grant  rattof  w 
an  attorney  who  has  been  stricken  oC 


For  later  mmt,  demopnustti  and  ebaafw  in  tbe  law  see  ovmulativa  Annotations,  same  tltl^  g^ig^^^nmber. 
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erwise."^  The  lower  court's  exercise  of  discretioB, 
bowerer,  will  not  be  interfered  with  except  in  case 
of  abose.^^  In  some  jnrisdictioas  no  appeal  will  lie 
b;  the  relator  or  accuser  from  the  action  of  the  court 
ia  refusing  disbarment,"  but  in  other  jurisdictions 
the  prosecutor  may  appeal.*"  An  order  overruling  a 
motion  for  the  aj^intment  of  an  attorney  to  con- 
duct proceedings  for  disbarment  does  not  affect  any 
Bobatantial  right,  and  is  therefore  not  appealaUe.'^ 


the  rolls  of  the  district  court  either 
by  certiorari,  appeal,  mandamua,  or 

any  other  proceeding). 
37.   Ala. — Thomas  v.  State,  58  Ala. 

Z6i. 

Ark. — Beene  v.  State,  22  Ark.  149. 

Conn. — In  re  Durant,  80  Conn,  140, 
$7  A  497,  10  AnnCas  639  and  note. 
But  compare  Matter  of  Weatcott,  66 
Conn.  S86,  34  A  506;  Fairfield  County 
Bar  V.  Taylor,  60  Conn.  11.  22  A  441, 
13  LRA  7G7  (in  which'  cases  it  was 
doubted  whether  an  appeal  was  per- 
missible). 

D.  C: — In  re  Adrtaans,  28  App.  516. 

Fla. — Zachary  v.  State.  5S  Fla.  94, 
43  S  925.  See  also  State  v.  Klrke, 
1!  Pla.  278.  95  AmD  314. 

111. — ^Wlnkelman  v,  Peo.,  50  III. 
4«. 

Ind. — In  re  Darrow,  175  Ind,  44,  92 
NE  369:  Ex  p.  Trippe,  66  Ind.  631; 
Walls  V.  Palmer,  64  Ind.  493:  HefCren 
T.  Jayne,  39  Ind.  463,  13  AmR  281. 

Iowa.— State  v.  Mosher,  128  Iowa 
82.  103  NW  106,  5  AnnCaa  984;  State 
V.  Tracy,  115  Iowa  71,  87  NW  727. 
See  also  Hyatt  v.  Hamilton  County, 
90  NW  608. 

Kan.— In  re  Smith,  73  Kan.  743, 
86  P  684:  In  re  Burnette,  73  Kan.  609, 
85  P  675. 

Ky. — ^Turner  v.  Com.,  2  Mete.  619; 
Rice  V.  Com.,  18  B.  Mon.  472.  And 
we  Wilson  V.  Popham.  91  Ky.  337, 
15  SW  859,  12  KyL  904.  But  compare 
Smith  V.  Com..  1  SW  433. 

Mass. — Boston  Bar  Assoc  v.  Green- 
hood.  168  Mass.  169,  46  NE  668.  And 
see  Handall,  Petitioner,  11  Allen 
472. 

Mich. — In  re  Wool.  36  Mich.  299. 

Mo. — State  v.  McElhinney,  241  Mo. 
693.  145  SW  1139:  State  v.  Smith.  176 
Mo.  90,  75  SW  686;  Strother  v.  State, 
2  Mo.  605;  In  re  Bowman,  7  Mo.  A 
689:  In  re  Beal.  6  Mo.  A.  683. 

N.  T. — In  re  Robinson.  209  N.  T. 
354.  103  160:  In  re  Spenser,  203 

N.  T.  613,  96  NE  1131;  Matter  of 
Goodman,  199  N.  T.  143,  92  NE  211; 
In  re  I>roeKe,  197  N.  T.  44.  60,  90  NE 
340;  In  re  Kaffenburgh,  168  N.  T.  49. 
80  NE  670:  In  re  Clark,  184  N.  Y. 
222,  77  1:  In  re  Randel,  168  N.  Y. 
216.  62  NB  1106:  In  re  Attorney,  88 
N.  Y.  164,  23  AlbLJ  129;  In  ra  El- 
dridse.  82  N.  Y.  161,  27  AmR  658: 
In  re  Oale,  75  N.  Y.  526;  In  re  Percy, 
88  N.  Y.  651;  In  re  Cooper,  22  N.  Y. 
87. 

N.  C — Ex  p.  Biggs,  64  N.  C.  202 
(remedy  by  writ  of  certiorari  in  the 
nature  of  a  writ  of  error). 

N.  D, — In  re  Crum,  7  N.  D.  816.  75 
NW  257. 

Okl. — Matter  of  Brown,  2  OkL  690, 
29  p  469. 

Pa. — In  re  H          T  ,  2  Pennyp. 

84,  14  LancBar  127.  . 

S.  D. — In  re  Kirby,  10  S.  D.  322, 
73  NW  92,  39  LRA  856  [reh  den  10 
8.  D.  414,  73  NW  907,  39  LRA  8691; 
In  re  Houghton,  6  S.  D.  637,  69  NW 
733. 

Tenn. — Brooks  v.  Fleming,  6  Baxt. 
831.    See  also  Smith  v.  State,  1  Yerg. 

Tex. — Casey  v.  State.  26  Tex.  880. 
See  also  Scott  v.  Bute,  86  Tex.  821, 
24  SW  789. 

Wash. — SUte  v.  Snook,  78  Wash. 
871,  1S9  P  764:  In  re  Hopkloa,  64 
Waah.  SeS,  102  P  806. 

W.  Va. — State  v.  Stiles.  48  W.  Va. 
425,  37  SK  620;  State  v.  Shumate,  48 
W.  Va.  359,  37  SE  €18.  See  also 
State  V.  McCIaugherty,  38  W.  Va.  260, 


10  SE  407;  Walker  t.  State,  4  W.  Va. 
748. 

Wla— In  re  Orton,  64  Wis.  879,  11 
NW  584  (appealable  as  a  flnal  order 
affecting  a  substantial  right  made  in 
a  special  proceeding). 

B.  C.—fn  re  Blake.  6  B.  C.  276. 

See  Hands  v.  Upper  Canada  Law 
Soc.  17  Ont.  A.  41. 

[a]  Xa  Xttalw  an  order  suspending 
an  attorney  from  practice,  made  with- 
out application  and  without  notice  to 
such  attorney  who  has  no  oppor- 
tunity to  be  heard.  Is  void  for  want 
of  jurisdiction,  and  may  be  reviewed 
by  a  writ  of  review,  McNamee  v. 
Steele,  8  Ida.  539,  69  P  819;  Goode  t. 
Steele,  8  Ida.  638,  69  P  218. 

[b]  In  Vew  Tork  Judiciary  Law 
9  88  subd  2,  as  amended  by  L.  (1912) 
c  263,  conferring  on  the  appellate  di- 
vision Jurisdiction  of  the  disbarment 
of  attorneys,  did  not  deprive  the 
court  of  appeals  of  Jurisdiction  of  an 
appeal  from  a  disbarment  order.  In 
re  Robinson,  209  N.  Y.  364,  103  NE 
160  tatt  161  App.  Dlv.  689,  186  NTS 
648]. 

n.  D.  C — In  re  Adrlaans,  28  App. 
616. 

Oa. — Jones  v.  McCulIough,  138  Qa. 
16,  74  SE  694. 

Kan. — In  re  Burnette,  73  Kan.  609, 
86' P  676. 

Mo.— State  v.  Smith,  176  Mo.  90,  76 
SW  686;  In  re  Bowman,  7  Mo.  A 
669. 

N.  Y.— Matter  of  Goodman.  199  N. 
Y.  143,  92  NE  211  (only  questions  of 
law  considered). 

Wash. — In  re  Hopkins,  64  Wash. 
569.  103  P  806. 

[a]  ■stent  of  gTley.— Power  of 
the  court  of  appeals  to  review  an 
order  of  disbarment  ends  when  It 
appears  that  the  proceeding  has  been 
Instituted  and  conducted  according 
to  the  statutes  and  rules  authorising 
it,  that  no  substantial  legal  rteht  of 
the  accused  has  been  vlolate<t  that 
no  prejudicial  error  has  been  com- 
mitted in  the  reception  or  exclusion 
of  evidence,  and  that  there  is  some 
evidence  to  sustain  the  flndlnks. 
Matter  of  Flannel?.  212  N.  Y,  610 
mem.  106  1^  680  [atr  160  App.  Dlv. 
369,  136  NYS  8121;  In  re  Robinson, 
209  N.  Y.  351,  108  NE  160  taft  161 
App.  Dlv.  689.  136  NYS  648]:  Matter 
of  Goodman,  199  N.  Y.  143,  144,  92  NE 
211. 

[b]  MvrUiw  on  tk*  erlduios^-'An 

appellate  court  In  reviewing  the  pro- 
ceedings of  a  lower  court  disbarring 
an  attorney  should  not  Interfere  with 
the  conclusions  of  the  latter  court 
upon  the  evidence,  unless  it  is  clear 
that  the  latter  court,  viewing  Its  ac- 
tion In  the  light  of  the  rule  which  re- 
quires clear  proof  of  the  act  and  of 
the  bad  motive  of  the  attorney,  has 
decided  erroneously.  In  which  case  It 
is  the  duty  of  the  appellate  court  to 
interfere."  Zachary  v.  State,  63  Fla. 
94,  97.  48  S  925. 

Cc]  Whan  nnmsvow  speolflo 
oharrsa  are  pref^rsd  In  disbarment 
proceedings,  and  the  court  flnds  the 
accused  guilty  on  several  of  them 
and  enters  Judgment  thereon,  it 
should  not  be  reversed  If  anr  one  of 
the  findings  Is  sustained  by  the  evi- 
dence. In  re  Wilson,  79  Kan.  460, 
458.  100  P  76  (where  the  court  said: 
"It  Is  contended  that  If  the  district 
court  erred  in  Its  findings  against 
either  defendant  as  to  any  one  or 
more  counts  the  case  must  as  to  him 


Trial  dtt  novo.  In  some  states  disbarment  pro- 
ceedings are  tried  de  novo  on  appeal,*'  while  in  oth- 
ers the  apellate  court  has  no  jurisdiction  to  try  the 
case  de  novo,  but  its  jurisdiction  is  appellate  only.** 

[4  91]  (2)  Certiorari.  A  writ  of  certiorari  ia 
not  a  proper  remedy  to  correct  or  revise  disbarment 
proceedings/*  except  where  certiorari  has  taken  the 
place  of  writ  of  error.*' 

[$  92]    (3)  Effect  of  Appeal  and  Snpemdeas. 

he  reversed,  even  If  the  findings  are 
approved  as  to  all  of  the  remaining 
counts.  The  separate  charges  are 
unlike  the  counts  In  an  Indictment  or 
information.  In  that  In  the  latter  a 
separate  penalty  attaches  to  a  con- 
viction upon  each  separate  count, 
and  tht^pe  ponaltics  are  ciimuTatlve. 
In  ;i   dif^bnriiierit  proceiil  i  the 

other  hiind,  there  is  biit  ■-m.  im  nalty, 
aiul  the  Jutlfinierit  of  (he  cuum  would 
have  bi'en  the  same  had  the  defend- 
ants been  found  guilty  upon  one 
charge  only  Instead  of  six  churgea 
The  Jiidtfment  would  therefore  be 
sustained  even  If  five  of  the  six 
flndlnes  adverse  to  the  defendants 
should  be  set  aside"). 

39.  In  re  Thompson,  5  Cal.  Unrep. 
Cas.  414.  46  P  1034;  Brooka.r.  JTlem- 
Ing.  6  Baxt.  (Tenn.)  831;  'State  t. 
Tunstall.  51  Tex.  81. 

[a]  An  appeal  by  the  aoonser  la 
not  contemplated  by  the  law  and 
will  therefore  be  dismissed.  In  re 
Thompson,  6  Cal.  Unrep.  Cas.  414,  46 
P  1034. 

40.  State  V.  Snook.  78  Wash.  671. 
129  P  784  <holdlnK  that  Balllnger 
Annot.  Codes  ft  St.  {  6500,  conferring 
a  general  right  of  appeal  In  so  far 
as  It  authorised  an  appeal  by  the 
state  from  an  order  dismissing  the 
disbarment  proceeding,  was  not  Im- 
pliedly repealed  by  Remlnston  &  B. 
Code  9  139  subd  6,  authorizing  an  ap- 
peal from  an  order  removing  or  sus- 
pending an  attorney);  Vernon  Coun^ 
Bar  Assoc.  v.  McKlbbln.  153  WML 
260,  141  NW  283  (holding  that  a 
county  bar  association,  instituting -a 
special  proceeding  to  recall  a  license 
Issued  to  one  to  practice  law,  Is  ag- 
grieved by  an  order  dismissing  the 
petition,  and  It  may  appeal  from  tho 
order). 

41.  Bylngton  v.  Hoora.   70  Xowa 

206,  30  NW  486. 

4S.  State  v.  Mosher,  128  Iowa  82, 
103  NW  106,  5  AnnCaa  984;  In  ra 
Crum,  7  N.  D.  316,  76  NW  257. 

43.  In  re  Burnette.  73  Kan.  (09. 
86  P  675;  Boston  Bar  Assoc.  v.  Or«en- 
hood.  168  Masa  169.  46  NE  688:  State 
T.  Smith,  176  Mo.  90,  76  SW  58i. 

[a]  Papers  on  appeaL— Under 
Oen.  St.  (1897)  c  90  )  16  providing 
that  Upon  the  trial  of  an  accusation 
against  an  attorney  at  law.  made  to 
secure  an  order  revoking  his  license 
to  practice,  the  evidence  upon  the 
hearing  shall  be  "reduced  to  writing, 
filed,  and  preserved,"  and  !  18  pro- 
viding that  an  appeal  from  an  order 
of  revocation  shall  be  made  upon 
"the  original  papers,  together  with 
a  transcript  or  the  docket  entries."  a 
copy  of  the  stenographer's  notes  tak- 
en upon  the  trial,  not  incorporated 
In  a  bill  of  exceptions  or  case  made, 
settled  and  allowed  by  the  Judge,  Is 
not  an  "original  paper."  and  errors 
claimed  to  be  shown  by  such  notes 
of  evidence  cannot  be  considered  by 
the  supreme  court  In  re  Norris,  60 
Kan.  649,  57  P  628. 

44.  Randall,  Petitioner,  11  Allen 
(Mass.)  472. 

40.  Ex  p.  Biggs.  64  N.  C.  202 
(holding  that  mandamus  In  auch  a 
case  would  he  improper).  And  sea 
Fletcher  v.  Dalngerfieid,  20  Cal.  427. 

[a]  Ballnf  on  denmrrer^(l) 
Since  the  circuit  and  supreme  courts 
have  concurrent  Jurisdiction  of  dis- 
barment proceedings,  an  order  of  the 
circuit  court  overruling  a  demurrer 
to  charges  filed  In  the  circuit  court 
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Since  s  jndgment  snspendinff  an  attoniey  from  prac- 
tice ezecntee  itself^  except  as  to  the  coUeetion  of 
costs,  its  operation  is  not  affeeted  by  an.  appeal  ** 
or  writ  of  error,*'  except  as  to  cMts." 

93]  L  Pnnlihaieiit.  In  arriving;  at  the  ptin- 
ishment  which  should  be  imposed,  each  case  mnst  be 
lai^ely  governed  by  its  particnlar  facts,  and  the 
matter  rests  in  the  sound  discretion  of  the  court.*' 
The  qnestioB  is  not  what  punishment  may  the  of- 
fense warrant,  but  what  does  it  require  as  a  penalty 

acainst  an  attorney  Is  not  reviewable 
by  the  supreme  court,  except  after 
final  Judgment.  In  re  Radford,  169 
Mlcb.  91.  128  NW  54e.  (2>  A  pro- 
ceeding to  disbar  an  attorney  is  not 
an  'Action"  wltliin  Pub.  Acts  (1905) 
p  484  No.  818,  providing  that,  when- 
ever in  any  action  at  law  In  the  cir- 
cuit court  the  Issue  raised  on  a  de- 
murrer shall  be  decided  adversely  to 
the  demurrant,  the  decision  may  be 
reviewed  forthwith  by  certiorari.  In 
re  Radford,  flupra. 

[h]  Who  may  petttloa  for  writ,— 
Under  Cal.  Code  Civ.  Proc.  S  1069,  re- 
quiring petition  for  certiorari  to  be 
made  by  the  person  beneficially  Inter- 
ested, defendant,  in  an  action  in  a 
Justice's  court,  whose  answer  Is  oral, 
requiring  no  signature  of  an  attor- 
ney, is  not  a  proper  party  to  bring 
certiorari  to  review  an  order  disbar- 
ring hla  attorney.  Baird  v,  River- 
side Tp.  Justice's  Ct^  11  Cal.  A.  439, 
106  P  fSf. 

See  generally  Certiorari  [6  Cyc 
761]. 

46.  Walls  V.  Palmer,  64  Ind.  49S; 
McMath  V.  Haus '  Bros.  Boot,  etc.. 
Store.  16  SW  879.  12  KyL  952.  Con- 
tra Heftren  v.  Jayne,  19  Ind.  468,  13 
AmR  281. 


to-  the  offender,  as  a  deterrent  to  others^  and  as  an 
indication  to  laymen  that  the  courts  will  maintiio 
the  ethics  of  the  profesnon.***  A  removal  frau  tb» 
bar  should  not  be  decreed  where  any  puntBhineiit 
less  severe,  such  as  reprimand,  terap<»tiry  sii^Mit- 
sion,  or  fine,  would  accomplish  the  end  desired." 
It  follows  that  the  oonrt  may,  instead  of  striking  u 
attorney's  name  from  the  rolls,  merely  suspend  hm 
from  praotiue  for  a  specified  length  of  time  *'  or  un- 
til the  performance  of  prescribed  condititms."*  Tbe 


[a]  Wksn  a  star  of  _ 
has  Men  iMr  ffiauad  the  attorney 
is  entitled  to  all  his  former  privl- 
leges  in  court.  Bird  v.  Qllbert,  40 
Kan.  469.  19  P  924. 

47.  Tyler  v.  Presley,  72  Cal.  290, 
18  P  856. 

4&    Walls  V.  Palmer,  64  Ind.  493. 

49.  u.  8. — Bx  p.  Burr,  4  P.  Cas. 
No,  2,186,  2  Cranch  C.  C.  879,  1  Wheel. 
Or.  (N.  T.)  603. 

Cal.— Matter  of  Moore,  72  Cal.  869. 
IS  P  886. 

Colo. — Peo.  V.  Green,  9  Colo.  S06, 

15  P  514. 

La. — State  v.  Fourchy,  106  La.  74S, 
81  S  336. 

Mo. — Strother  v.  State,  1  Mo.  605. 

Hont. — In  re  Wellcome,  28  Mont. 
140,  58  P  46. 

Piebr. — State  v.  Fisher,  82  Nebr. 
861.  117  NW  882  [reh  den  82  Nebr. 
867,  119  NW  2*91. 

Nev. — In  re  Sc^nltser,  S3  Nev.  681, 
112  P  848.  38  LRAN8  941.  . 

N.  J.— in  re  CahUl,  66  N.  J.  U  S27, 

T?— In  re  Eldrldre.  8«  N.  T.  161. 

87  AmR  668;  Hatter  o?  V  ,  10  App. 

Dlv.  491.  42  NTS  268. 

Or.— State  v.  Mason.  29  Or.  18.  48 
P  651,  S4  AmSR  773. 

Pa. — In  re  Oates,  2  A  214,  17  Wldy 
NC  142. 

8.  C. — In  re  Evans.  94  S.  C.  414,  78 
SE  227:  Kx  p.  Gadsden,  89  S.  C.  362, 
71  SEi  952. 

Wash. — -In  re  Repkins.  64  Wash. 
669,  103  P  805;  In  re  Robinson,  48 
Wash.  153.  92  P  929,  16  LRAN8  625, 

16  AnnCas  416. 

Man. — Re  P.  E.  H..  22  Man.  746. 

50.  Matter  of  Relfschneider,  60 
App.  Dlv.  478,  69  NTS  1069;  Matter 

of  V  ,  10  App.  Dlv.  491,  42  NTS 

268. 

[a]  In  detemlnlnr  the  correctlv* 
to  be  apnlled  for  professional  mls- 
conductrthe  court  should  attempt  a 
Judgment  commensurate  with  the 
character  of  respondent,  and  where 
the  offenses  charged  and  established 
by  '  the  evidence  against  respondent 
on-  different  subjects  shtrw  variant 
phases  of  disregard  for  professional 


obligations,  nothing  less  than  an  or- 
der of  permanent  disbarment  is  re- 
quired. In  re  Thatcher,  190  Fed. 
969    [aff    21 2    Fed.    801,    129  CCA 

266], 

[b]  lu.  MsBltota  the  court  may, 
according  to  the  gravity  of  the  of- 
fense, atrlke  the  offender  off  one  or 
both  of  the  rolls  of  barrister  and  so- 
licitor.   Re  P.  B.  H.,  22  Man.  746. 

51.  V.  S.— Bradley  v.  Fisher,  13 
Wall.  835,  20  Li.  ed.  646. 

I,a. — State  v.  Fourchy,  106  La.  743. 
31  8  326. 

N.  H.— In  re  Hobbs,  76  N.  H.  285. 
73  A  303 

N.  T.— Matter  of  Relfschneider,  60 
Aw).  Div.  478.  69  NTS  1069. 

S.  C— Ex  p.  Gadsden,  89  S.  C.  352. 
71  SE  952. 

[a]  'To  Jaatur  the  dlabwnneBt  of 
an  attorney  one  of  three  things 
should  be  established:  1.  Conviction 
of  crime.  2.  Evidence  which,  in  the 
Judgment  of  the  court,  shows  tliat  a 
crime  has  been  committed  and  that 
the  facts  proven  would  Justify  a  con- 
viction thereof.  3.  Such  Intentional 
fraud  upon  the  court  or  a  client  as 
shows  evidence  of  moral  turpitude. 
For  less  offences,  such  temporary 
suspension  as  the  court  may  deem 
proper  punishment  will  be  Imposed." 
In  re  Cahlll,  66  N.  J.  L.  627,  ESQ.  60  A 
119. 

52.  U.  S.— Bx  p.  Burr,  4  F.  Cas. 
No.  2,186.  S  Cranch  C.  C.  S7». 

Cal.— In  re  Tyler.  78  Cal.  307.  20 
P  674,  12  AmSR  66. 

Colo. — ^Peo.  V.  Green,  9  Colo.  506, 
13  P  614. 

III.— Peo.  V.  Ader.  S6S  HI.  319.  104 
NE  1060. 

Iowa. — Slemmer  v.  Wright.  64 
Iowa  164,  6  NW  181. 

Ky. — ^Wilson  v.  Popham,  91  Ky.  827. 
15  SW  869,  12  KyL  904. 

Mass. — Boston  Bar  Assoc.  v.  Green- 
hood.  168  Mass.  169,  46  NE  668  (hold- 
ing that  the  removal  of  an  attorney 
from  office  under  a  statute,  as  well 
as  at  common  law,  may  be  absolute, 
leaving  the  party  to  apply  to  the 
court  for  readmlsslon  if  his  offense 
was  of  such  a  kind  that,  after  a 
lapse  of  time,  he  can  satisfy  the 
court  that  he  has  become  trustwor- 
thy, or  for  a  stated  time  If  the  court 
is  of  opinion  that  the  Interests  of  the 
public  will  thereby  be  sufficiently 
protected). 

_  N.  T.— Matter  of  Wagener.  161  App. 
Dlv.  546,  146  irrs  6l9;  lilatter  of 
y- — .  10  App.  TAv.  491,  43  NTS 
268. 

N.  D.— In  re  Preerks,  11  N.  D.  120^ 
90  NW  266. 

Or. — ^Ex  p.  Finn.  32  Or.  519,  62  P 
766.  67  AmSR  660. 

Pa. — Shoemaker's  Case,  6  pa.  Hist. 
161  [aff  2  Pa.  Super.  27). 

S.  C— In  re  Bvana.  94  8.  C  414.  78 
SE  227. 

Eng.— Re  Hill,  L.  R.  3-  Q.  B.  648. 

[a]  Mxtr  Oaars. — in  r«  Bnow,  27 
Utah  266,  75  P741. 

[b]  Thxve  months.— State  v. 
Graves,  (Or.)  144  P  484;  Ex  p.  Tan- 
ner, 49  Or.  31.  88  P  301. 

[c]  Six  montbs.^ — In  re  Z  ,  89 

Mo.  A,  426;  Matter  of  Greenberg,  146 
App.  Div.  946  mem,  181  NTS  681: 
Matter  of  Sayer,  146  App.  Dlv..  928 
mem,  181  NTS  SSL 


ser, 
94L 


[di  mgk*  wwtliSi— In  re  Schntt- 
r,  83 


Nev.  581.  lis  P  848,  SS  LRAN8 


[el  On*  rsar,<— Cavanaugh  v.  Bob* 
inson,  138  Mich.  654,  101  NW  824; 
State  Bd.  of  Law  Examiners  V.  R«r- 
nolds,  98  Minn.  44.  107  NW  144;  Mat- 
ter of  Slawson,  158  App.  Dlv.  417. 
148  NTS  694:  Blatter  of  Bnehlor,  lU 
App.  Dlv.  248.  140  NTS  824;  Matter 
of  Vozman.  148  App.  Dlv.  286.  11! 
NTS  217;  Matter  of  Rothschild,  140 
App.  Dlv.  683,  126  NTS  629;  Matter 
of  Robinson,  140  App.  Div.  829,  115 
NTS  193;  Matter  of  Gluck,  139  App. 
Dlv.  894  mem,  123  NTS  867;  MatUr 
of  Shay.  133  App.  Dlv.  547.  118  NTS 
146  [aff  196  N.  T.  530  mem.  8»  NE 
1112  mem];  In  re  Aldrlch.  86  VU  511. 
86  A  801. 

[f]  Vwe  yeaxs^Peo.  v.  Ader.  iit 
111.  319,  104  NE  1060;  Ex  p.  HIttson. 
16  N.  M.  6,  99  P  689:  Hatter  of 
Smitii.  161  App.  Dlv.  638,  146  NTS 
906;  Hatter  of  Lash.  ISS  App.  Mr. 
467,  136  NTS  370;  Smith's  App,  179 
Pa.  14.  36  A  134. 

[g]  Tims  years*— Boston  Bar  Ai< 
soc.  V.  Scott,  209  Mass.  200,  96  NE 
402;  In  re  Hant.  6  L.  T.  Rep.  N.  S. 
254. 

[h]  Beooad  offsnss^Where  an  at- 
torney had  been  previously  suspend- 
ed for  one  year  for  professional  mis- 
conduct, a  suspension  tor  two  years 
for  a  second  offense  was  Imposed. 
Matter  of  Randall,  122  App.  Dlv.  1. 
106  NTS  943  [aff  196  N.  T.  669  mem. 
90  NE  1165  mem], 

,  [1]    Vndw  th»  mssonzl  statato, 

(1)  if  an  attorney  Is  sought  to  l>e 
removed  upon  the  accusation  of  an 
Indictable  offense,  and  the  charge 
does  not  allege  a  conviction,  he  can 
only  be  suspended  for  aix  montlu; 
If  no  indictment  is  found,  or  If  one  U 
found  but  not  prosecuted  to  a  trial 
in  that  time,  the  suspension  must  b» 
discontinued  unless  the  delay  waa 
produced  by  the  absence  or  procure- 
ment of  the  accused.    In  re  Z   . 

89  Mo.  A.  426.  (2)  When  an  attomer 
Is  not  accused  of  having  been  con- 
victed of  a  criminal  offense,  he  mar 
only  be  suspended  until  ascertain- 
ment of  facts  according  to  stat- 
ute. SUte  T.  Gebhardt,  87  Ma  A 
642. 

[J]  m  Baglaaa,  nnder  Solicitors 
Act  (1843)  I  SZ,  the  Court  has  no 
discretion  to  inflict  upon  the  offend- 
ing solicitor  any  less  punishment 
than  that  of  striking  him  off  the  roll 
In  re  Burton,  [19031  2  K.  Bl  »M:  Is 
re  Kell^  [18951  1  Q.  B.  180. 

[k]  Vader  the  Oanadlas  statat* 
authorising  the  supreme  court  to 
strike  tbe  name  of  an  advocate  ott 
the  rolls  for  default  in  payment  of 
money  received,  the  court  has  no 
power  to  suspend  from  practice.  Id 
re  Forbes,  2  Terr.  L.  410. 

SS.  Cal.— Hatter  of  iVlar,  73  Cal 
307,  20  P  674.  12  AmSR  66  (where  U 
was  moved  to  modify  a  ludcmeni 
suspending  an  attorney  from  practtc« 
for  the  period  of  two  years  from  the 
date  of  the  Judgment  and  until  a 
Judgment  obtained  by  a  third  person 
for  money  collected  by  said  attoner 
should  be  paid  by  striking  ont  thi 
latter  part  of  the  Judgment,  tba  two 
years  having  expired,  on  the  crowri 
that  the  court  had  no  power  or  Jarls- 
diction  to  make  an  order  iiiisihiim1Isi 
an  attorney  for  what  Is  ctalmod  to  h» 
an  indefinite  time.  The  court  flsnhll 
the  motion  on  the  ground  that.  On 
court  having  the  power  to  disbar  sa 
attorney   permanently,   the  pnnlA- 


For  IMsr  caisgj  aarMoyaMstB  and  obanges  in  the  law  sa«  cumulative  Annotations,  sama  tltl&^age  and  note  nombsr. 

Digitized  by  VjOOgTC 


93-94] 


ATTORNEY  AND  CLIENT 


[6  C.  J.]  613 


Irtter  eonrae  is  the  nsnal  one  when  the  eondaet 
complained  <^  is  a  mere  failure  to  turn  over  to  his 
client  money  eoUeeted  for  him,  no  deliberate  frand, 
in^KMitifm,  or  attnnpt  at  of^reasion  being  ^own.'' 
Where  mitigating  eireninstanees  are  shown,  anbh  as 
pzeriona  good  ehazaeter  or  ineroerience,  the  eoort 
will  often  siugMoad  rather  than  m^kmr  the  attorney, 
at  will  rednoe  the  term  of  sospenaion."''  If  the  mis- 
condnet  is  not  soffieiently  flagrant  to  jnstify  disbar- 
wmt  or  SDi^ension,  a  reprimand  may  be  adminis- 
toed."*   It  is  not  proper  for  oonrts  ordinarily  to 


deprive  the  accusi^d  of  his  ri^rhts  as  an  attorney 
pending  the  investigatlMi  and  trial  of  an  appUoa^on 
for  diroarment;"^  nor  will  miseondnct  on  the  part 
of  an  attorney,  although  ^nounting  to  a  «ontanpt 
and  furnishing  cause  for  his  remov^  or  sn^ienBion, 
justify  a  eonrt  in  exolnding  him  from  praetioinsr  at 
its  bur  when  no  judgment  of  removal  or  sn^tenirion 
has  been  rendered  against  him." 

[$94]  hl  Ooits.**  In  the  absenee  of  a  statute 
giving  costs  in  such  eases  the  general  rule  is  that 
none  can  be  recovered  by  either  party,**  except  per- 


awnt  inflicted  was  within  Its  jnrla- 
dletlen>. 

Colo. — ^Matter  of  Browne»  Z  Cola 
HS.  ■  ■ 

InA. — ^Rolllr  T.  OftTaiiaiiKli,  U  Ind. 

R,  I. — Champacne  v.  Benolt,  78  A 
1M9. 

Utah.— In  re  Kvana,  22  Utah  966, 
62  P  »12,  it  AmSR  T9i.  BS  LRA  962. 

84.  UeMath  v.  HeHanus  Bros. 
Boot,  etc  Co.  16  SW  879,  12  KyL 
152. 

[al  in«stm1l0M— <1>  An  attor- 
ney acting  as  a  manaslng  olerk  for  a 
firm  of  attorneys  completed  the  sale 
of  property  belonging  to  a  client  of 
the  flrm,  and  appropriated  part  of 
the  purchase  money  to  his  own  use. 
Upon  a  discovery  of  the  fraud  a  year 
afterward  he  admitted  the  fact  and 
repaid  the  amount.  On  motion  to 
strike  him  from  the  rolls  the  court 
suspended  him  from  practice  for  one 
year.  Re  Hill.  L.  R.  3  Q.  B.  B43.  (2) 
An  attorney  applied  to  by  B  to  in* 
vest  money  for  him  borrowed  it  on 
his  own  security  and  the  deposit  of  a 
mortgage  deed,  and  afterward  com- 
mittal a  fraud  on  B  by  receiving  the 
moner  due  on  the  mortgage  without 
communicattng  the  fact  to  B.  and  by 
continuing  to  pay  interest  to  B  In 
order  to  iceep  his  action  hid.  The 
court  suspended  him  from  practice- 
for  two  years,  although  the  tranaac- 
UoB  was  not  one  .strictly  between  an 
attorney  and  a  client  Matter  of 
Blake.  8  B.  *  XL  S4,  107  ECL  24,  121 
Reprint  257.  _ 

BB.  Cat. — In  re  Stephens,  84  Cal. 
77,  24  P  46. 

Colo. — Peo.  T.  McCabe,  IS  Colo.  186, 
22  P  280.  26  AmSR  270,  12  LRA  231: 
Peo.  V.  Brown.  17  Colo.  4S1,  80  P 
238. 

ni. — Peo.  T.  Bamborough,  255  111. 
>2.  »9  NB  268. 

l(lnn.-~Stat6  Bd.  of  Law  Examin- 
ers T.  Reynolds,  98  Minn.  44,  107  NW 
144. 

Mo. — In  re  Buchanan,  28  Mo.  A. 
220. 

N.  T.— Matter  of  Kopf.  165  App. 
Wv.  900  mem,  149  NTS  619;  Matter 
of  Abrahams,  158  App.  Dlv.  595.  113 
NTS  S27;  Matter  of  Chadsey,  141  App. 
Dlv.  4S6.  12«  NTS  456  [aft  201  N.  T. 
B7S  mem,  95  NE  1124  mem];  Matter 
of  Goldberg,  29  NTS  972. 

N.  D.— In  re  Preerks,  11  N.  D.  120, 
•0  NW  2(6. 

Or. — lEx  p.  Tanner.  40  Or.  21,  88  P 
SOI. 

Pa. — ^In  re  Smith.  179  Pa.  14,  26  A 
134:  Sboemaker's  Case.  6  Teu  Dlst. 
161.  88  WklyNC64.^_  ™.  ^ 

Wash. — In  re  Robinson.  48  Wash. 
152.  99  P  929.  15  LRANS  526,  15 
AnnCas  416:  Matter  of  Lambuth,  18 
Wash.  478,  SI  P  1071. 

Man. — Re  P.  C  H.,  22  Man.  746. 

[a1  'V  lie  wsvs  a  yooar  <»- 
e»en«aioed  lawyer,  who,  under  stress 
of  temptation,  and  a  failure  fully  to 
appreciate  his  duties  to  his  client, 
had  misappropriated  the  money  of 
his  client,  a  suspension  for  a  limited 
term  might  satisfy  the  ends  of  Jus- 
tice." Southworth  V.  Beames,  88 
Minn.  81,  34.  92  NW  466. 

rbl  3ir>t  offense. — The  court  is 
inclined  to  be  lenient  in  case  of  a  first 
offense.  In  re  Thresher,  29  Mont. 
11.  It  P  IIW;  In  re  Schnltser,  22  Nev. 
fiSi,  lis  P  648,  tS  LRANS  941:  Matter 


of  Lash.  160  App.  Dlv.  467,  126  NTS 
270. 

[c]  Sdaayewal  of  aa  Mmt  to 
eeaMadt  eoatempt  la  sulBolsiit  to  sx- 
ous,  If  set  aoqvlt,  dveo  though  %ti  a 
subsequent  paragrtu^  of  hi*  aaawer 

the  attorney,  an  editor.  Insists  that 
the  article  oomplataiea  of  was  not 
libelous .  and  did  not  transoend  the 
limits  to  criticism  upon  public  men 
allowed  to  the  freedom  of  the  press. 
Ex  p.  Biggs,  64  N.  C.  202:  In  re  Dun- 
can, 82  S.  C.  186.  66  SE  210,  24  LRA 
NS  760,  18  AnnCa*  667. 

Se.  Matter  of  Stoddard.  165  App. 
Dlv.  902  mem,  149  NTS  58B;  Matter 
of  Maged.  163  App.  Dlv.  880  mem, 
147  NTS  562;  Matter  of  Tracy.  150 
App.  Dlv.  913  mem,  136  NTS  29: 
Matter  of  Manheim,  113  App.  Dlv. 
136,  99  NTS  87;  Matter  of  Relf- 
schnelder,  60  App.  Div.  478,  69  NTS 
1069:  Ex  p.  Ga&den,  .80  S.  C.  262,  71 
SB  952. 

67.   State  v.  Ooode,  4  Ida.  720,  44 

P  640. 

as.  Withers  v.  BUte,  36  Ala.  262. 
See  also  Ex  p.  Garland,  4  Wall.  <U. 
S.)  833.  18  L.  ed.  866. 

as.    See  generally  Costs  {11  Cyc  1]. 

eo.  In  re  Watt,  154  Fed.  678;  State 
V.  Martin,  46  Wash.  76.  84.  87  P  10B4 
[quot  Cyc].  S^  also  Matter  of 
Wakefield.  11  Hawaii  188  (where  cer- 
tain costs  were  taxed  against  re> 
spondent);  Ex  p.  Ditchburn,  22  Or. 
638,  62  P  694  (where  a  disbarment 
proceeding  wAs  Instituted  by  the  at- 
torney-general In  the  supreme  oourt, 
and  the  order  was  that  the  state 
should  recover '  Its -costs.  The  opin- 
ion does  not  disclose  what  statutory 
authority  there  may  have  been  for 
the  recovery  of  costs,  and  no  ques- 
tion appears  to  have  been  raised  as  to 
want  of  authority). 

[a]  Attorney's  foes. — Mass.  Rev. 
L.  c  166  I  44  provides  that  an  attor- 
ney may  be  removed  for  malprac- 
tice, and  that  the  expenses  and  costs 
of  the  proceedings  shall  be  paid  as 
In  criminal  prosecutions  in  the  su- 
perior court  It  was  held  that  the 
words  "expenses  and  costs"  of  the 
Inquiry  Included  attorney's  fees  to 
the  attorney  conducting  the  disbar- 
ment proceedings.  Burrage  v.  Bris- 
tol County,  210  Mas&  299,  96  NB  719. 

[b]  In  Alabafaa  the  bar  associa- 
tion may  be  required  to  give  security 
for  costs  upon  motion  of  the  solici- 
tor upon  whom  devolves  the  duty  of 

f prosecuting  the  disbarment  proceed- 
ng.  Johnson  V.  State.  168  Ala.  93. 
44  S  671. 

[c]  Xa  Bonth  Aateta,  (1)  under 
Rev.  PoL  Code  S  694,  and  Rev.  Code 
Clv.  Froc.  li  291,  416,  the  compensa- 
tion of  a  referee  In  disbarment  pro- 
ceedings should  be  paid  by  the  coun- 
ty, and  the  fees  of  the  clerk  of  court 
Tor  certified  copies  of  record  and  ex- 
hibits, the  fees  of  the  sherlfT,  the 
fees  of  witnesses,  and  the  cost  of 
depositions  should  be  Taxed  against 
the  accused.  In  re  Egan,  22  S.  D. 
563,  119  NW  42.  (2)  Under  Comp.  L. 
i  5189  fees  of  the  clerit  of  court  and 
postage  are  properly  allowed,  but,  a 
disbarment  proceeding  being  a  spe- 
cial proceeding,  it  is  error  to  make 
an  allowance  for  costs  "before  argu- 
ment" and  "for  argument."  In  re 
Klrby,  10  S.  D.  322,  73  NW  92.  39 
LRA  866  [reh  den  10  S.  D.  414,  U  NW 
907,  89  LRA  869]. 


[d]   dTo  ooata  to  eltlier  pwty^ 

Where.  In  -proceedings  to  disbar  an 
AttMw^t.  he  has  been  compelled  to 
Incur  considerable  expense  In  de- 
fendirigr  some  of  the  charges  which 
were  not  esliabllsbed,  the  court,  dis- 
barring him  on  grounds  proved,  will 
not  allow  any  costs  or  disbursements 
to  either  par^  In  re  Sherln.  28  S. 
D.  420.  123  NW  70L  10  LRANS  801 
[mod  reh  27  S.  D.  22!,  120  NW  761,  40 
LRANS  801,  AnnCasl912D  446]. 

61.  U.  S.— In  re  Watt.  164  Fed. 
678.  679  tcit  Cyc]. 

Ky. — Turner  v.  Com.,  2  Meta  611. 

Mo.— In  re  Davis,  (A.)  166  SW  841. 
343  [quot  Cyc]. 

Nebr.-^tate  v.  Fisher,  82  Nebr. 
361,  117  NW  882  [reh  den  83  Nebr. 
367.  119  NW  249]:  Morton  v.  Watson. 
60  Nebr.  672,  84  NW  91. 

N.  D.— In  re  Eaten,  7  N.  D.  269,  74 
NW  870. 

Wash.— -State  v.  Martin,  46  Wash. 
76,  84.  87  P  1054  [quot  Cyc). 

[a]  measoB  for  nUe, — <i>  "A  pro- 
ceeding of  this  nature  Is  neither  In 
Its  form  or  substance  a  civil  or  a 
criminal  action.  It  partakes  of  the 
nature  of  neither.  A  disbarment  pro- 
ceeding is. not  an  acthm  within  the 
meaning  of  that  terra  as  employed 
In  the  Code.  The  parties  who  signed 
the  Information  upon  which  this  pirD- 
ceedlng  was  based  were  ■  not  pJaln- 
tUIs  In -a  case.  On  the  contrary,  thpy 
were  more  nearly  friends  of  the  court, 
their  action  having  been  evidently 
actuated  by  a  deidre  to  assist  It  In 
an  Inquiry  Into  the  conduct  of  one 
of  the  members  of  Its  bar.  To  desig- 
nate them  as  parties  to  an  action, 
whereby  they  might  be  mulcted  In 
costs,  should  the  charges  preferred 
be  not  sustained,  would  strongly  tend 
to  discourage  disclosures  of  wrong- 
ful conduct  upon  the  part  of  mem- 
bers of  the  legal  profession;  and 
would;  therefore,  be  against  sound 
public  policy.  At  law,  costs  are  the 
mere  creatures  of  statutes.  As  there 
is  no  law  specially  providing  for 
taxation  of  costs  In  proceedings  of 
this  nature,  and  as  the  awarding  of 
£osts  depends  upon  statute,  the 
lower  court  was  without  power  to 
tax  them  against  these  Informers, 
who.  In  the  sense  employed  by  the 
Code,  were  no  parties  to  the  pro- 
ceedings." Morton  v.  Watson,  60 
Nebr.  672,  674,  84  NW  91  [quot  In  re 
Watt,  164  Fed.  678,  679].  (2)  "Such 
a  rule,  we  believe,  is  wholesome,  and 
will  tend  to  prevent  the  hasty  and  Ill- 
considered  Inltlauon  of  disbarment 
proceedings,  which  may  not  be 
prompted  altogether  by  a  desire  to 
serve  the  public  good.  Such  pro- 
ceedings should  be  prompted  by  the 
sole  and  pure  desire  to  serve  the  pub- 
lic good,  and  not  for  the  purpose  of 
serving  any  private  end.  One  is 
more  apt  to  be  controlled  by  a  pure 
spirit  of  regard  for  the  public  wel- 
fare, if  there  is  no  prospective  com- 
pensation in  the  way  of  recovery  of 
costs."  Sta  te  v.  Martin,  46  Waali. 
76,  90.  87  P  1064. 

 [h]    Costs      agalswt  aoower^ 

Where  an  attorney,  in  instituting  dis- 
harment  proceedings,  acts  in  good 
faith,  he  Is  not  liable  for  costs,  al- 
though accused  Is  acquitted.  In  re 
WUco^  90  Kan.  646,  648,  136  P  996 
(where  It  was  said:  "We  are  un- 
willing to  establish  a  precedent  likely 
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haps  where  the  court  finda  that  the  proceedings 
have  been  instituted  in  bad  faith,  when  it  may  ad- 
judge costs  against  the  petitioner.'^  And  a  statute 
which  provides  that  in  disbarment  proceedings  com- 
menced of  the  court 's  own  motion  the  court  must  di- 
rect some  attorney  to  draw  up  the  accusation,  and 
that  in  such  case  no  allowance  of  costs  shall  be  made 
for  the  payment  of  attorney's  fees,  is  not  unconsti- 
tutional.'" In  Kansas  costs  are  held  to  be  taxable 
under  the  general  statute  authorizing  courts  to 
award  and  apportion  costs  in  its  discretion,'* 

On  appeal  costs  are  governed  by  the  appeal  rules 
and  statutes."* 

95}  6.  Operation  and  Effect— a.  Of  Disbar- 
ment. As  regards  the  effect  of  disbannmt  the  au- 
thorities are  uniform  that  it  deprives  the  party  dis- 
barred of  every  privilege  to  which  his  license  had  en- 
titled him,'**  not  only  his  privileges  in  the  court  mak- 
ing the  order  of  disbarment,  but  also  his  privileges 
in  all  courts.*'  He  cannot  be  recognized  as  an  at- 
torney in  any  courts  of  his  own  state,  and  the  courts 
of  other  states  if  aware  of  his  disbarment  will  re- 


fuse him  permission  to  appear  before  tliem.*^  It 
has  been  held,  however,  that  disbarment  in  one  eonrt 
will  not  affect  the  right  to  appear  before  an  inde- 
pendent tribunal.'**  Thus  diabarment  in  a  state 
court  does  not  ipso  facto  deprive  an  attorney  of  bis 
right  to  appear  in  the  federal  eourts,^^  although  it 
seems  that,  where  the  highest  court  of  a  state  hts 
revoked  an  attorney 's  license  to  practice,  his  license 
to  practice  in  the  federal  courts  of  that  state  shonld 
be  revoked  as  a  matter  of  course.^*  Nor  is  diBbB^ 
ment  in  one  of  her  colonies  ground  for  disbarment 
in  England,  in  the  absence  of  any  evidence  of  the 
facts  upon  which  the  judgment  was  rendered." 

Bi^ta  of  I  IliMiiillin  are  not  affected  by  disbuv 
ment." 

[\  96]  b.  Of  Supaniion.  Suspension  operates 
simply  to  derive  an  attorney  temporarily  of  the 
right  to  practice  his  profession.  It  does  not  oust 
him  from  his  ofRceJ^*  Moreover  it  only  prevents  his 
a[^earance  in  court  as  an  attorney  for  another," 
and  does  not  extend  to  prevent  an  ^^>earanee  for 
himself  upon  a  cause  of  action  in  his  own  favorer 


to  prove  so  mischievous  as  a  rule 
declaring  that  In  disbarment  proceed- 
ings the  costs  Incurred  upon  all 
charareB  of  which  the  accused  may  be 
acquitted  should  be  taxed  aialnst  the 
accuser.  Persons  having  actual 
knowledge  of  grave  misconduct  of  an 
attorney  might  be  deterred  from  pre- 
senting an  accusation  from  fear  of  a 
Judgment  against  them  for  costs  If 
the  proof  failed  to  establish  the 
charge");  In  re  Davts,  (Mo.  A.)  166 
SW  341;  Morton  v.  V7atson.  60  Nebr. 
•72,  84  NW  91.  But  see  State  v. 
Kemp,  82  Mo.  213  (holding  that, 
where  charges  were  set  on  foot  and 
prosecuted  by  private  parties  upon 
their  own  responsibility.  It  was  prop- 
er to  adjudge  costs  against  them, 
upon  failure  to  sustain  the  charges). 

•8.  V.  8.— In  re  Watt.  1B4  Fed. 
678. 

Mo.— In  re  Davis,  (A.)  18«  SW  841. 
N.  T.— Matter  of  Kelly.  68  N.  Y. 
198,  69  N.  T.  KBB. 
Oh. — Bute  V.  Brough,  33  Oh.  Clr. 

Tenn. — ^Finley  v.  Acme  Kitchen 
Furniture  Co.,  119  Tenn.  698,  109  SW 
604. 

Wash.— State  v.  Martin,  46  Wash. 
76.  84,  87  P  1064  tquot  Cyo]. 

•8.  Brown  v.  Warren  County.  166 
Iowa  20.  186  NW  4,  137  NW  474,  42 
LRANS  527,  629  and  note,  AnnCas 
1916B  185. 

64.  In  re  Wilcox,  90  Kan.  <46,  136 
P  996. 

[a]    Costs  affalut  defsndaat. — In 

a  proceeding  for  the  disbarment  of 
an  attorney,  where  there  Is  evidence 
of  his  misconduct  requiring  the  revo- 
cation of  his  license,  he  will  be  re- 
quired to  pay  the  costs.  In  re  Wil- 
cox. 90  Kan.  646,  136  P  995;  In  re 
Washington,  82  Kan.  829,  109  P  700. 

es.  State  V,  Martin.  46  Wash.  76, 
87  P  1064. 

[a]  ITpon  rsTsrslitff  a  Jadgmsnt  in 
dtsbarmaoit  proosedinrs  for  costs  In 
a  substantial  amount,  defendant  Is 
entitled  to  his  costs  on  appeal,  to  be 
taxed  against  the  state,  and  not 
against  the  relators.  State  v.  Mar- 
tin, 46  Wash.  76,  87  P  1064. 

ee.  state  v.  Richardson,  126  La. 
644,  61  S  678;  In  re  ThaCcher,  83  Oh. 
St.  846.  98  NB  896,  AnnCasl912A  810; 
Danfortb  v.  Egan,  23  8.  D.  43.  119 
NW  1021.  139  AmSR  1030,  20  AnnCas 
418. 

[a]  Xiglit  to  hold  ottos  of  consty 
m  akats*!  atlornsy^d)  An  attorney 
who  has  been  disbarred  from  prac- 
tice cannot  hold  the  offlce  of  county 
or  state's  attorney.  Danforth  v. 
Bgan,  23  S.  D.  43,  119  NW  1021,  139 
AmSR  1030,  20  AnnCas  418  and  note. 
(2)  It  is  otherwise  where  the  occu- 


Knt  of  such  oflloe  Is  not  required  to 
an  attorney  at  law.  State  v.  Swan, 
60  Kan.  461,  66  P  766.  See  District 
and  Prosecuting  Attorneys  [32  Cyc 
6901.   See  also  supra  {  60, 

[b]  Am.  appssl  proasonfd  tir  a 
dUbarv«d  attomsr  will  not  be  con- 
sidered. Engesser  v.  Northern  Pac. 
R.  Co.,  18  Mont.  31.  44  P  279. 

67.  Cobb  V.  Judge  Grand  Rapids 
Super.  Ct..  43  Mich.  289.  6  NW  309; 
Matter  of  Peterson,  3  Paige  (N.  T.) 
510;  Danforth  v.  Bgan,  23  S.  D.  43, 
119  NW  1021,  139  AmSR  1080.  20 
AnnCas  418;  Brooks  v.  Fleming,  6 
Baxt.  (Tenn.)  331. 

[a]  Is  DMawars  an  attorney's  po- 
sition as  attorney  at  law  Is  abso- 
lutely independent  of  his  position  as 
solicitor  In  chancery,  and  an  attor- 
ney in  that  state  may  practice  In  the 
law  courts,  although  he  Is  suspended 
from  practicing  as  a  solicitor  In  chan- 
cery.   In  re  Hoffecker,  60  A  981. 

[b]  la  Illinois,  under  Starr  ft  C. 
Annot.  St.  (1896)  c  13  par  6.  the 
power  of  the  court  to  suspend  an  at- 
torney from  practice  Is  limited  to  the 
particular  court  In  which  the  Judge 
is  presiding  at  the  time  the  order  Is 
made,  and  doea  not  extend  to  other 
courts  In  the  Judicial  circuit  or  dis- 
trict Moutray  v.  Peo.,  162  ni.  194. 
44  NE  496. 

[c]  Ooart  of  cotrnnisatoBsm  of 
Alahaina  elaims. — A  rule  opposed  to 
that  of  the  text  Is  set  up  In  respect  of 
disbarment  from  practice  before  It 
by  the  court  of  commissioners  of 
Alabama  claims.  A  disbarment  by 
that  court,  owing  to  Its  peculiar  con- 
stitution, is  held  not  to  alTect  the  at- 
torney's right  to  appear  before  other 
courts.  Manning  v.  French,  149 
Mass.  891,  21  NE  946,  4  LRA  339. 

68.  Danforth  v.  Egan,  23  S.  D.  43. 
119  NW  1021.  189  AmSR  1030,  20 
AnnCas  418.  See  Lowenthal's  Case,  61 
Cal.  122,  where  an  attorney,  upon  pro- 
ducing a  license  from  the  supreme 
court  of  New  York,  was  admitted  to 
practice  In  the  courts  of  California. 
It  appeared  afterward  that,  for  mis- 
conduct In  office,  the  marine  court  of 
New  York  had  prohibited  him  from 

Firactlclng  In  that  court.  It  was  held 
hat.  prima  facie,  this  constituted 
cause  for  a  revocation  of  the  license 
conferred  by  the  court  of  California. 

69.  Bradley  v.  Fisher,  13  Wall. 
(U.  S.)  336,  20  L..  ed.  646;  Ex  p. 
Tllllnghaat.  4  Pet.  (U.  S.)  108.  7  L. 
ed.  798;  In  re  Thatcher.  190  Fed.  969 
[aff  212  Fed.  801,  129  CCA  2551. 

[a]  As  hvtwssn  two  fsderal 
courts. — ^Where  It  appeared  that  an 
attorney's  action  fell  short  of  crimi- 
nal conduct  It  was  held  that  the  fact 
that  he  was  suspended  from  practice 


In  the  circuit  court  of  appeals  did 
not  authorize  his  disbarment  from 
the  circuit  court  for  the  eastern  dis- 
trict of  Pennsylvania.  In  re  Watt. 
149  Fed.  1009. 

70.  Ex  p.  Tllllnghast.  4  Pet  (C. 
S.)  108.  7  £.  ed.  798;  In  re  Thatcher, 
190  Fed.  969  [afC  212  Fed.  801,  1» 
CCA  256]. 

71.  U.  8.  v.  Green,  85  Fed.  SST. 
And  see  federal  court  rules. 

[a]  Prima  faols  sstabllshmsst  of 
faeta, — "Judgment  of  dlsbarmem 
rendered  by  a  state  court  In  a  pro- 
ceeding over  which  It  had  jurisdic- 
tion, and  In  which  the  rlghtB  of  the 
accused  attorney  have  been  duljr 
safeguarded,  and  containing  a  Qnd- 
Ing  of  facts  upon  which  Judgment  la 
rendered,  may  be  accepted  by  the 
federal  court  as  a  prima  facie  es- 
tablishment of  facta  upon  which  this 
court  may  determine  the  existence  or 
otherwise  of  professional  miscon- 
duct." In  re  Thatcher,  190  Fed.  SSI. 
972  [aff  212  Fed.  801.  129  CCA  2551. 

7S.  In  re  A  Solicitor,  [1898]  1  4 
B.  831. 

73.  Phllbrook  V.  Newman.  85  Fed. 
189;  In  r«  Thatcher.  S3  Oh.  St.  24E. 
93  NE  895.  AnnCaal912A  810. 

74.  State  Bd.  of  L.aw  Examiners 
V.  Byrnes,  97  Minn.  684,  106  NV 
966. 

[a]  Siupsiialon  of  on*  momlMt  of 

a  linu  qf  attorneys  ipso  facto  dis- 
solves the  partnership.  Bessie  t. 
R.  Co,  14  N.  D.  61.  105  NW  936. 

[b]  What  oonstStDtss  vloIatloB  of 

order  of  snspsnalOB  An  order  ssft- 

pending  defendant  from  practicing  as 
an  attorney  and  appearing  before 
courts  of  the  state  deprives  him  of 
all  privileges  as  attorney,  and  Is 
technically  violated  by  defendant,  s« 
as  to  make  him  guilty  of  contempt, 
by  holding  himself  out  as  one  li- 
censed to  give  advice,  by  maintaining 
offlces  with  his  name  thereon  and  «■ 
his  stationery,  and  by  demandlar 
payment  of  a  claim  for  another  as  an 
attorney.  State  v.  Richardson,  125 
La.  644.  61  S  67S. 

[c]  Mffht  to  MtMBars  UsB^ 
Where,  after  appeal  from  a  Judgment 
for  plaintiff  In  a  Justice's  court,  the 
attorney  for  plaintiff  was  suspended 
from  practice,  and  plaintiff  neglect- 
ed to  appoint  another  attorney  sod 
his  complaint  was  dismissed  on  his 
default,  the  suspended  attorney 
whose  only  Interest  In  the  cause  of 
action  was  an  attorney's  lien  had  m 
authority  to  move  to  set  aside  the 
Judgment  and  open  the  default. 
Donald  v.  Kane.  64  MIso.  672.  120  NTS 
283 

75.  Phllbrook  V.  San  Francisco 
Super.  Ct.,  Ill  Cal.  81,  43  P  402. 


For  lam  oaaM.  dmlopMMrta  and  obanvM  In  the  law  see  cumulaUve  AnnotaUona,  same  title,  page  and  note  nnmbar. 
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upon  a  cause  that  has  been  transferred  to  him  in 
good  faitb.'^  While  under  the  disability  of  such  a 
deeree  the  attorney  eannot  act  under  a  power  of 

attorney.'^ 

97]   7.  Beinstatemenfe      a.  In  General  An 

order  or  ju^nient  of  disbarment  is  not  neeessarily 
final,  or  conclusive  for  all  time,  but  an  attorney  who 
baa  been  disbarred  may  be  reinstated,  on  motion  or 
application,  for  reasons  aatisfaotory  to  the  eourt.^* 
Such  restoration  may  be  provisional  where  the  at- 
torney's conduct  after  his  dismissal  has  not  been 
wholly  free  from  blame.'**  The  decisive  question  on 
SBch  an  ap]^eation  is  whether  the  applicant  is  of 
good  moral  character  in  the  sense  in  which  that 
phrase  is  used,  when  applied  to  attorneys  at  law  and 
is  a  4t  and  proper  person  to  be  intrusted  with  the 
privileges  of  the  ofBce  of  an  attomey.^^  To  estab- 
lish this  fact,  on  an  application  for  reinstatement, 
the  mere  formal  proof  of  good  oharaeter  required 
iqion  an  original  application  is  not  enough  nor  is 
a  petition  hy  attorneys  and  others,  stating  that  in 


76.  Phllbrook  v.  San  Franclaco 
fiaper.  Ct.,  Ill  Cal.  81,  4a  P  402; 
Matter  of  Secured  HoldlnsJl  Corp., 
88  UlBC.  708,  161  NTS  422. 

77.  Paul  T.  Purcell,  1  Browne 
(Pa.)  548. 

78.  MUOaanui  te  «ewapuH  xela- 
■tatfrnut  see  Mandamus  [M  Cyc 
Wl). 

79.  U.  8. — In  re  Boone,  90  Fed. 
T93. 

Cal.— In  re  Burrla,  147  Cal.  870, 
81  P  1077:  In  re  Treadwell.  114  Cal. 
24,  46  P  9^8. 

Colo. — Peo.  T.  BaslnKton,  82  Colo. 
168,  76  P  S94;  Hatter  of  Browne,  2 
Colo.  663. 

Del. — In  re  Hawkins,  87  A  24S. 

D.  C— In  re  Adrlaane,  88  App.  203 
(application  by  petition  not  opposed 
and  punishment  deemed  sulllclent). 

Hawaii. — ^In  re  Campbell,  t  Hawaii 
27. 

Kan. — In  re  Washington,  87  Kan. 
7»4,  125  P  100«. 

Maaa. — Boston  Bar  Assoc,  v.  Oreen- 
bood.  168  Mass.  169.  4«  HB  668. 

Mont — In  re  Weed,  30  Mont.  456. 
77  P  50:  In  re  Kevton,  27  Mont  182, 
70  P  610.  982. 

M.  H.— In  re  Hohba,  76  N.  H.  286, 
7S  A  303. 

N.  T. — Matter  of  Oppenhelm.  155 
App.  Div.  889  mem,  189  NTS  1963: 
Hatter  of  Oppenhelm,  146  App.  Dlv. 
'  775.  131  NTS  423.  See  Matter  of 
Greenberg,  146  App.  Dlv,  945  mem, 
131  NTS  531  (where  order  suspend- 
Ing  attorney  provided  for  reinstate- 
ment) ;  Matter  of  Saver.  146  App. 
Dlv.  928  mem.  131  NTS  381  (provi- 
sion for  reinstatement  ■  upon  proof 
of  abstention  from  practice  for  six 
months  and  proper  conduct  other- 
wise). 

N.  Dl — Jn  r«  Simpson,  11  N,  D.  628. 
98  NW  918. 

Oh, — ^Hatter  of  Klnar,  64  Oh.  St. 
416,  43  NB  686;  In  re  Sparka.  82  Oh. 
Clr.  Ct.  674;  Matter  of  Burke,  21  Oh. 
Clr.  Ct.  34,  11  Oh.  Clr.  Dec.  397; 
Matter  of  Palmer,  9  Oh.  Ctr.  Ct  6fi. 
15  Oh.  Clr.  Dec.  94. 

Pa. — In  re  Kennedy,  IS  IjancLRev 
276. 

Philippine. — In  re  Adrlatlco,  17 
Philippine  324. 

Porto  Rico. — Bht  p.  Mott,  5  Porto 
Rico  Fed.  542. 

S.  D. — In  re  Egan,  2?  8.  D.  16,  129 
NW  365. 

Utah. — In  re  Evans,  42  Utah  282, 
300,  130  P  217  [rev  reh  22  Utah  366. 
62  P  913,  83  AmSR  794,  68  L.RA  952. 
and  clt  Cyc}, 

Vt.— In  re  Enrlgfat,  «9  Vt  817,  37 
A  1046. 

Eng. — ^Ex  p.  Pyke,  6  B.  ft  S.  703, 
118  SCl^  70S,  122  Reprint  1364:  Rex 
V.  Greenwood,  W.  Bl.  222,  96  Re- 
print  122. 


B.  a— In  re  Blake.  (  B.  a  276. 
Ont^ — ^Re  Maonamara,  9  Ont  Pr, 

497. 

N.  W.  Terr. — In  re  Forbes,  2  Terr. 
L.  423,  447. 

[a]  Aoanlttal  of  a  orlnilsal  oharr* 
on  th*  nomad  of  loMalty  mad.  skImm- 
qnsBt  olsoliargv  from  u  ssyliim  as 
cured  are  not  sufficient  grounds  for 
revoking  a  Judgment  of  disbarment 
for  embeszlement  Kennedy's  Dis- 
barment, 178  Pa.  232,  85  A  996. 

[b]  Bffeot  of  pMTdoa,^ — The  power 
of  the  governor  to  grant  pardons  for 
offenses  does  not  extend  to  disbar- 
ment proceedings.  Matter  of  Browne, 
2  Colo.  66S.  OaneraUy  as  to  effect  of 
pardons  see  Pardons  £29  Cyo  1682, 
1568]. 

SOu  In  re  Davles,  16  PhUa.  (Pa.) 
65. 

81.  In  re  Simpson,  11  N.  D.  526, 
98  NW  918:  In  re  Thatcher,  83  Oh. 
St  246,  93  NG  896. 

[a]    Th»  tsst  for  reinstatement  Is 

laid  down  in  Matter  of  Palmer,  9  Oh. 
Clr.  Ct.  56,  70,  15  Oh.  Clr.  Dec.  94,  aa 
follows:  "Looking  at  the  life  and 
conduct  of  the  attorney  prior  to  the 
disbarment  and  the  reasons  for  the 
disbarment,  have  his  life  and  conduct 
since  that  time  been  such  as  to  satis- 
fy the  court  that  it  restored  to  the 
bar  he  will  be  upright,  honorable,  and 
honest  In  alt  fala  dealings?  Will  hla 
restoration  to  the  bar  be  compatible 
with  a  proper  respect  of  the  court 
for  itself  and  with  the  dignity  of  the 
profeaslonT' 

83.  In  re  Simpson,  11  N.  D.  626, 
98  NW  918. 

88.  In  re  Wellcome,  26  Mont  131, 
69  P  886:  In  re  Pemberton,  (Mont) 
63  P  1048;  Matter  of  Oarl^  128  App. 
Dlv.  U».  866.  112  NTS  777  (where 
the  court  said:  "We  appreciate  that 
Mr.  Clark  has  presented  to  us.  the 
letters  of  many  men,  laymen  aa  well 
as  lawyers,  urging  his  reinstatement. 
It  Is  to  his  credit  that  a  large  num- 
ber of  hlB  acquaintances  In  Geneaee 
county,  where  he  resides,  vouch  for 
the  uprightness  of  his  life  since  his 
disbarment.  Many  prominent  law- 
yers testified  before  the  referee  In 
the  disbarment  proceeding  to  his 
high  standing,  and  yet  Clark  did  not 
deny  the.  charges  against  him,  cul- 
pable as  they  were.  The  witnesses  in 
his  behalf  and  the  men  now  advising 
hla  restoration  to  practice  may  be 
Influenced  mainly  by  sympathy  for 
the  petitioner.  They  perhaps  over- 
look the  fact  that  the  question  has  a 
broader  slcnlflcance  than  its  personal 
aapect  If  the  possible  benefit  to 
the  petitioner  were  the  only  effect  of 
our  action  to  be  conaldered,  we  might 
yield  to  the  recommendations  and 
permit  him  to  be  reinstated.  The 
effect  of  such  a  decision  upon  the 


their  opinion  the  applicant  has  been  sufficiently  pun- 
ished."^ The  proof  mast  be  sufficient  to  overcome 
the  court's  former  adverse  jud^ent  of  the  appli- 
cant's character.^' 

98]  b.  Procedure.  After  an  attorney  has  been 
disbarred,  the  judgment  remaining  nnzeversed,  be 
eannot  apply,  as  in  the  first  instance,  for  admission, 
but  must  apply  to  the  court  in  whieh  he  waa  dis- 
barred to  be  reinstated.^^  The  general  procedure 
provided  by  the  code  for  a  new  trial  or  rehearii^  of 
causes  does  not  apply  nor  is  the  application  oth- 
erwise to  be  restricted  to  a  procedure  in  the  nature 
of  a  bill  of  review,  or  governed  by  other  equity  or 
common-law  rules.*'  The  application  in  such  case 
should  be  verified  and  should  set  forth  not  only 
the  facts  tonehing  the  proceedings  in  disbarment, 
with  reasons  why  the  petitioner  should  be  rein- 
stated,^* but  should  also  in  all  respects  comply  with 
the  rules  applicable  to  the  admission  of  oandidatea 
to  prafetiee  law  in  the  first  instance.**^  Any  person 
may  oppose  the  reinstatranent  of  an  attorney,*^  but 

profession,  however,  must  be  taken 
Into  consideration.  Hla  reatoratlon 
would  Indicate  a  tendency  on  the 
part  of  this  court  to  treat  lightly  the 
gravest  of  offenses  deliberately  com- 
mitted and  persistently  lustffled"); 
In  re  Simpson,  11  N.  D.  626,  98  NW  918; 
In  re  EnrlRhtIj9  Vt  317.  37  A  1046. 

84.  In  re  Weed,  28  Mont  264.  72 
P  663:  In  re  Simpson.  11  N.  D.  £26, 
98  NW  918:  In  re  Egan.  24  S.  D.  801, 
123  NW  478. 

[a]  Skat  oam  ham  wurtalaeg  a 
good  nmitattoa  stmo*  Ua  dlalMr^ 
mmaA  (if  is  not  of  Itself  ground  for 
reinstatement,  as  the  law  requires  an 
attorney  to  be  ox  good  moral  char- 
acter. In  re  Palmer,  15  Oh.  Cir.  Ct. 
94,  8  Oh.  Clr,  Dec.  508.  (2)  A  finding 
In  proceedings  for  the  readmlsslon  of 
a  suspended  attorney  that  such  at- 
torney, in  his  business  relations  out- 
side of  his  profession,  was  honest  and 
upright  was  not  equivalent  to  a  find- 
ing that  he  was  a  person  of  good 
moral  character,  especially  where  It 
was  also  found  that  his  general  repu- 
tation for  morals  was  not  good.  Ex 
p.  Walla.  73  Ind.  95. 

[b]  BeoonunsudatloB  br  bar  amo- 
clatlon.  '  Application  for  reinstate- 
ment by  an  attorney  disbarred  for 
embesslement  will  be  granted,  where 
his  reinstatement  was  unanimously 
recommended  by  the  bar  association 
of  the  county,  no  objection  was  made 
to  granting  it  and  the  court  was  sat- 
isfied that  he  had  been  adequately 

funlahed  and  had  sincerely  repented, 
n  re  Hawkins,  (Del.)  87  A  243. 

[c]  BeeUtatloa  of  th«  moasy 
beszled  will  not  aa  a  rule  be  given 
very  much  weight,  as  It  might  de- 
pend mora  upon  the  attorney's  finan- 
cial ability  or  other  favoring  circum- 
stances than  upon  repentance  or 
reformation.  In  re  Hawkins,  (Del.) 
87  A  243. 

[d]  Bvldsnoe  hsld  sttOolsnt  to 
warrant  reinstatement.  In  re  Burrls, 
147  C^al.  370,  81  P  1077;  Peo.  v.  Bs- 
slngton,  82  Colo.  168,  76  P  394;  In  re 
Adrlaans,  33  App.  (D.  C.)  203;  In  re 
Weed,  30  Mont  466.  77  P  60:  In  re 
Newton,  27  Mont  182,  70  P  510,  982: 
In  re  Simpson,  UN.  D.  626,  93  NW 
918;  In  re  Ramsey.  26  S.  D.  362,  128 
NW  176. 

86.  Matter  of  King,  54  Oh.  St  415, 
43  NE  686. 

88.    In  re  Evaos.  42  Utah  282,  180 

P  217. 

87.  In  re  Evans,  42  Utah  283.  ISO 

P  217. 

88.  In  re  Newton,  27  Mont  182, 
70  P  610.  982. 

88.  In  re  Newton,  37  Mont  182, 
76  P  510,  982. 

90.    In   re  Newton.  27  Mont.  IftL 
70  P  610,  982. 
•1,   She  p.  Walla,  73  Ind.  96. 
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adversary  pleadings  are  not  required.**^  In  fact  the 
mplieation  itself  may  be  made  orally  by  motion."' 
The  burden  is  on  the  applicant  to  show  his  quali- 
fleatioD,  although  no  resistance  is  made  to  hia  ap- 
plication."* 

[4  99}   E.   Privikgas  of  Attorneys— 1.  In  Oen- 

oral.  In  his  capacity  as  an  officer  of  the  court  in 
which  be  practices,  an  attorney  is  entitled  to  many 
privil^^es  and  exemptions  not  enjoyed  by  private 
persons;  these  are  allowed  not  so  much  for  the  bene- 
fit of  the  attorney  himself  as  for  the  protection  of 
bis  client's  interests  and  of  the  dignity  of  the 
court."°  An  attorney  is  exempt  from  serving  as  a 
juror,*'  and  also  from  duty  as  a  road  overseer,  and 
in  similar  small  offices,"^  but  not  from  service  in  the 
militia  unless  specially  made  so  by  statute."* 

[%  100]  2.  Ab  ^urty  to  Suit.  At  common  law, 
an  attorney  had  the  right  to  bring  suits  in  which  he 
was  plaintiff  in  the  court  of  which  he  was  an  at- 
torney*" and  to  be  proceeded  against  as  defenduit 
by  bill  in  the  court  in  which  he  practiced.^  The  bill 
against  him  and  all  notices  had  to  be  served  per- 
sonally on  the  attorney  or  his  agent.'  The  attor- 
ney might  waive  his  privily  by  soit^  as  a  com- 
mon persoUi'  moreover  he  co^d  not  plead  bis  privi- 


«a.    Bx  p.  Walls.  73  Ind.  »B. 
99.    BX      Walls,  73  Ind.  95. 
M.    BZ  Pi  Walls,  73  Ind.  96. 
'  H.   S«B  Wl^t  V.  State,  18  aa. 
ttZ;  Scott  T.'  van  Alstyne.  9  Johns. 
JN,  T.)  216;  Weeks  Attorneys  3!  108- 
aOI  (where  the  anctpni  special  prlvl- 
leerea  of  attorneys  nrp  dlscnsned). 

Till  Iieave  of  abssncs  granted  to 
counsel  by  the  coort  oxtenJs  to  f-vcry 
profcHpioiKil  duly  during  the  .illiiwed 
.ThscTicc.      Iliiinlhon    v.    Conyers,  25 

96.  See  Juries  [24  Cyc  20ri  text 
and  note  45]. 

97.  Reapubllca  v.  BMaher.  1  Teates 
fPa.)  350;  Richmond's  Case,  Barnes 
Notes  37,  94  Reprint  794;  Norwich  v. 
Berry,  4  Burr.  2109,  9^  Reprint  100. 
W.  Bl.  636,  96  Reprint  369;  Stone's 
Qiae,  1  Lev.  265,  83  Reprint  399. 

99.  In  re  Bliss,  9  Johns.  (N.  T.) 
347 ;  Respubllca  v.  Fisher.  1  Teates 
(Pa.)  360;  Oerard'a  Case,  W.  Bl.  1133, 
96  Reprint  663. 

99.  Pitcher  v.  Monmouth,  2 
Marsh.  152,  4  KCL  480;  Slmonds  v. 
Hallett.  34  N.  B.  216;  Des  Brlsay  v. 
Baldwin.  6  N.  B.  379. 

1.  Scott  v.  Van  Alstyne,  9  Johns. 
<N.  T.>  216;  Emmet's  Case.  2  Cal.  (N, 
T.)  886  note.  See  also  Van  Alstyne 
V.  Dearborn,  2  Wend.  (N.  T.)  686;. 
Wood  V.  Gibson.  1  Cow.  {N.  T.)  697: 
Walsh  T.  Sackrlder.  7  Johna.  (N.  T.) 
S37;  Moulton  v.  Hubbard,  6  Johna. 
832 

ta]    n*  objsot  of  tba  yrMlfn 

was  that  attorneys  might  not  be 
drawn  Into  other  courts  or  to  other 
business  to  the  injury  of  the  suitors. 
The  privilege  was  not  Intended  as  an 
accommodation  to  the  attorney,  but 
was  for  the  sake  of  the  court  and 
public  justice.  Attendance  in  court 
was  the  ground  and  foundation  of  the 

Srlvlleffe,  Brooks  v.  Patterson,  2 
ohna.  Caa.  (N,  T.)  102. 
[bl  Baonlsltaa  of  biU  of  prlTl- 
lare. — (1)  The  bill  of  privilege  need 
not  allege  that  defendant  Is  per- 
sonally present  In  court,  since  all 
practlcinp  attorneys  are  presumed  to 
be  present  In  court.  Bennington 
Iron  Co.  V.  Rutherford.  18  N.  J,  L. 
105.  35  AmD  628.  (2)  Nor  Is  It 
necessary  to  state  that  he  Is  a  prac- 
ticing attorney;  it  la  enough  that  he 
swears  that  he  Is  an  attorney,  which 
throws  it  upon  the  other  party  to 
show  that  he  has  notpraotlced  within 
the  year.  Colt  v.  Gregory,  3  Cow. 
(N.  T.)  21.  ^ 

ft.  Lawrence  v.  Warner,  1  Cow. 
(N.  Y.)  1*8;  Sheldon  v.  Cummlng.  1 


Cow.  (N.  Y.)  168;  Brown  v.  Chllde, 
17  Johns.  (N.  T.)  1;  Bridgeport  Bank 
V.  Sherwood.  16  Johns.  <N.  Y.J  48. 
See  also  Wells  Cniger.  .B  Paige 
(N.  Y.)  164;  Backus  v.  Rogers,  8 
Johns.  (N.  Y.)  Ut  (holding  that 
when  a  bill  la  to  be  served  on  an  at- 
torney aa  a  defendant  It  Is  In  the  na- 
ture of  process,  and  must  be  served 
on  him  peraonaily,  or  by  some  other 
service  which  the  court  may,  under 
the  circumstances  of  the  case,  regard 
as  equivalent  to  a  personal  service). 

3.  Wright  V.  fiktnner,  4  Dowl.  P. 
C.  746;  Slmonds  v.  Hallett,  34  N.  B. 
216. 

4.  Chenango  Bank  t.  Root,  4  Cow. 
(N.  Y.)  126;  Gay  v.  Rogers,  S  Cow. 
(N.  Y.)  858;  Tiffany  V.  Driggs,  18 
Johns.  (N.  Y.)  252. 

5.  Brooks  v.  Patterson,  2  Johns. 
Cas.  <N.  Y.)  102. 

6.  N.  J. — Ogden  V.  Hughes,  5  N. 
J.  L.  840. 

N.  Y. — National  Press  Intelligence 
Co.  T.  Brooke,  16  Misc.  37S,  41  NTS 
668;  Cole  v.  McClellan,  4  HIU  69; 
Bohanan  v.  Peterson,  9  Wend.  608; 
Humphrey  v.  Cummlng,  6  Wend.  90; 
Corey  v.  RusselL  4  Wend.  204;  Wll- 
lard  V.  Sperry,  1  Wend.  32;  Gay  v. 
Rogers,  S  Cow.  368:  Colt  v.  Gregory,  S 
Cow.  22;  Secor  v.  Bell,  18  Johna.  62; 
Tiffany  v.  Drlggs.  18  Johns.  252; 
Gibbs  V.  Loomls,  10  Johns.  463;  Webb 
v.  Cleveland,  9  Johns.  266;  Scott  v. 
Van  Alstyne.  9  Johns.  216;  Bmmet's 
Cue,  2  Cai.  886  note;  Brooks  v.  Pat- 
terson, 2  Johns.  Cas.  101.  Col.  ft  C. 
Cas.  1». 

Pa. — ^Hannum  v.  Askew,  1  Yeates 
25;  Wlcka  v.  Brown,  1  Phlla.  217 
(where  an  attorney  from  another 
county  in  attendance  on  the  ain)reme 
court  was  held  to  be  prlvUeged  from 
arrest).  _ 

Va. — Com.  V.  Ronald.  4  Call  (8  Va.) 
97. 

Eng. — Jones  v.  Marshall,  2  C.  B.  N. 
S.  616.  89  ECL  615,  140  Reprint  558; 
In  re  Sheriff,  2  C.  &  K.  197,  61  ECL 
197;  Phillips  v.  Pound,  7  Exch.  881; 
1  Jacob's  Fisher's  Dig.  pp  639,  999. 

Arrest  oa  mesne  prooese  geaerallr 
see  Arrest  «S  81-270. 

7.  Re  Jewltt,  33  Beav.  559,  55  Re- 
print 486;  Strong  v.  Dickenson,  1  M. 
&  W.  488,  150  Reprint  527;  Oas- 
coygne'B  Cuae,  14  Ves.  Jr.  183,  83 
Reprint  491. 

8.  Secor  v.  Bell,  18  Johns.  (N.  Y.) 
52;  Webb  v.  Taylor.  1  D.  &  L.  676; 
In  re  Hlppesley  [clt  Meekins  v. 
Smith.  1  H.  Bl.  636.  126  Reprint  363]; 
In  re  Hope,  9  Jur.  866, 


lege  when  he  was  sued  jointly;'  and  it  ceased  when 
he  had  not  practiced  for*  a  year.*  Under  modem 
practice,  attorneys  sue  and  are  sued  the  sune  u 
other  parties. 

lOlj  3.  From  Arrest  or  Ssrriee  of  ProeeM.- 
a.  From  Arrest.  At  common  law,  attorneys,  as  (A- 
cers  of  the  court  whose  duty  it  is  to  attend  Ui« 
court  in  their  official  capacity,  are  privileged  from 
arrest  on  mesne  process."  This  privilege  ezisU 
while  on  the  way  to  court/  while  in  attendance  oa 
court,'  and  while  returning  fnon  eourt."  But  aa 
attorney  is  not  privil^d  fmn  arrest  while  at 
home,'**  while  attending  a  master,  examiner,  or 
judge  out  of  court/ ^  while  going  to  attend  a  eonrt 
in  which  he  has  not  been  admitted  to  ptaetiee," 
or  while  on  busineaB  which  has  been  disposed  of." 
Nor  does  the  privilege  extend  to  an  attorney  ab«it 
to  leave  the  country  or  to  an  attorney  who  has 
ceased  to  practice  for  a  year  and  has  betaken  hun- 
self  to  another  business  or  profession.^''  The  privi* 
1^  has  been  restricted  b^  statute  in  some  states  to 
cases  where  an  attorney  is  in  actual  attendance  in 
court,**  and  the  ancient  oommon-law  rule  has  beea 
deeiared  not  fully  appUoable  to  present-day  eoufir 
tions  in  this  eonntry/' 

9.   LunUy  v.   ,  1  Crooap.  ft  K. 

679,  149  Reprint  B80;  Rubenateln  t. 

 ,   10   Ir.  C.   L.   386;  Newton 

Harland,  8  Soott  70;  Atty.-Gea.  v. 
Skinners'  Co..  8  Sim.  377,  8  EhigCh 
877,  69  Reprint  160;  Bz  p.  Ledirieli, 
8  Ves.  Jr.  698,  88  Reprint  487.  Com- 
pare Newton  v.  0>nBtable,  I  Q.  R 
1E7.  42  ECL  «16.  114  Reprtnt  «Sl 

lA.  Corey  v.  RuMell.  4  Wend.  (N. 
Y.)  204. 

11.  0>le  v.  UcClellan,  4  Hill  (N. 
Y.)  60.  flee  also  Gay  v.  Rogers,  S 
Cow.  (N.  Y.)  8«S;  Olbba  v.  Lo<Knls^  16 
Johns.  (N.  T.)  468. 

U.  ^ce  v.  Clutterbnck.  1  F.  ft  F. 
379 

IS.  Stroubrldce  v.  I3av|L  (Midi. 
T.  2  Vict.)  Robtnaon  *  J.  Dig.  Caa. 

296. 

14.  Flight  V.  Cook,  1  D.  ft  U  174; 
Thomson  V.  Moors,  1  DowL.  P.  C  N. 

S.  288. 

18.  Brooks  v.  Patterson,  2  Johna 
Cas.  (N.  Y.)  102,  Col.  A  C.  Cas.  133. 
See  also  Ogden  v.  Hughes,  6  M.  J.  L. 
840. 

le.  National  Press  Intelllgenoe  Co. 
V.  Brooke,  18  Misc.  873,  41  NY8  tU; 
Oreanleaf  v.  People's  kuiIe.  ISS  N.  C . 
292,  46  SB  SS8,  98  AmSR  701,  M  UU 

499. 

17.  Btam  T.  Lewis.  19  Oa.  608 
(where  the  court  held  that  the  easen- 
tial  difference  in  the  relation  which 
the  profession  sustains  both  to  the 
courts  and  the  public  tn  England  and 
in  this  country  makea  It  unreaaon- 
able  to  apply  the  Bnglish  doctrine  ta 
American  lawyers). 

[a]  "Tke  aaoluit  rale  Sm  "MMlaa* 
extended  to  pwwWBtng  »ttor»ey  ■» 
evaUr  .  .  <  <m  tke  tSeerr  that  they 
were  "always  supposed  to  be  there 
attending.'  and  that  the  'buatness  of 
the  court  or  their  client's  i?auent 
would  suffer  by  their  being  drawn 
Into  any  other  than  that  in  whUA 
their  personal  attendance  is  required.' 
3  Bl.  Comm.  289.  .  .  .  This  dootrine 
obtained  no  acceptance,  aa  an  en- 
tirety, in  the  Jurisprudence  of  this 
country:  and  a  privilege  of  such  na- 
ture  and  extent  could  not  well  exist. 
In  the  light  of  American  Institutions, 
nor  under  the  conditions  of  the  pres* 
ent  day.  But,  out  of  the  common- 
law  rule,  it  has  become  firmly  entail 
Itshed  in  the  courts  of  the  Unioe 
that  'all  persons  who  have  any  rela- 
tion to  a  cause  which  calla  for  their 
attendance  In  court,  and  who  nttand 
in  the  course  of  that  cause,  tfaoo^ 
not  compelled  by  proceaa.  are.  for  tm 
sake  of  public  Justice,  protected  from 


For  later  osaii.  devMopmeats  and  duagM  in  the  law  see  cumulative  ADOoUtlona,  same  title,  page  and  note  namber. 
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Wmirtr  oi  priribga.  It  sterns  that  tiie  privilege 
of  an  attorney  from  arrest  may  be  waived." 

[i  102]  b.  rrom  Serrice  of  PtvcMs  Not  in  Ar- 
rwt  In  a  few  states  the  eotzrts  have  held  that  at- 
torneys at  \sWf  while  in  attendanoe  upon  eonrt,  are 
exempt  from  the  service  of  snnunons  or  other 
proeesa  not  in  arrest.^'  This  exemption  exists, 
however,  only  while  the  attorney  is  in  aetnal  at- 
tendance  upon  the  court.'**  It  has  been  held  that 
it  does  not  extend  to  nonresid«it  lawyers,'*  but 
the  weight  of  antbority  is  to  tbe  eontrary.**  In 
some  states  the  exemption  does  not  now  exist  at 
alL" 

[i  103]  F.  DinbUMM  ef  AttoriMyL— 1.  AeUnf 
u  BmH  or  Snitty.  Independratly  of  st&tnte  or  mle 

of  court,  an  attorney  may  be  surety  for  his  client 
on  any  bond  or  obligation  which  the  proceedings  in 

Brrest  In  comlnar  to,  attandlng  upon, 
and  returniiur  from  the  court.'  .  .  . 
NecMsarily,  ir  not  primarily,  the  Im- 
munity extends  to  the  attorney  repre- 
Mntlnr  the  eause  of  his  client  before 
the  court"  Central  Trust  Co.  v.  HU- 
muke*  St  R.  Cft.  T4  9M.  442. 
441. 

U.  Cole  T.  Mcaellan,  4  Hill  (N. 
T.)  6S  (by  execution  of  ba.ll  bond). 
In  thlfl  case  there  was  a  motion  to 
be  diBCharsed  from  arrest  on  the 
croand  of  prlvUeKc*  and  the  court 
thouxht  that  honesty  and  fair  deal- 
inr  forbade  the  attorney  to  set  up 
the  privilege.  The  court  distln- 
sutsbed  Scott  v.  Van  Alatyne,  9 
Johns.  (M.  Y.)  316  (where  It  was  said 
that  an  attorney  could  not  waive  his 
prlvllere  as  to  belns  sned). 

19.  U.  S. — Central  Trust  Co.  v. 
Milwaukee  St  B.  Co.,  74  Fed. 
442. 

Mich. — ^Hoffman  v.  Bay  Clr.  Judre, 
lis  Mich.  109,  71  NW  480.  87  AmSR 
468,  S8  LRA.  6<S. 

K.  J.— Osden  v.  HuKhes,  6  N.  J.  L. 
840. 

N.  T. — Humphrey  v.  Cummlng,  & 
Wen*.  90;  Tan  Alstyne  v.  Dearborn. 
2  Wend.  B86;  Sperry  v.  WUlard,  I 
Wend.  82;  Gilbert  v.  VanderpooL  16 
Johns.  242;  Webb  v.  Cleveland,  9 
Johns.  269.  Contra  since  tbe  Revised 
Statutes  see  Infra  note  28. 

Oh. — Whitman  v.  Sheets,  20  Oh. 
Cir.  Ct.  1,  11  Oh.  Cir.  Dec.  179. 

Va. — Com.  V.  Ronald,  4  Call  <8  Va.) 
97. 

Sne. — ^Wtaeder's  Case,  1  Wils.  C. 
P.  S»l,  9S  Reprint  628;  1  Tldd  Fr.  80, 

81.  isi 

[a]  XBl«tooB,«evr  praoeealnfs.— 
Tbe  attorney  for  an  attachment 
creditor,  both  attorney  and  creditor 
befnr  nonrealdents  of  the  county  in 
which  the  action  is  pendina.  Is  not 
priTllesed  from  service  of  citation  In 
intsrioentory  proceedings  to  dissolve 
the  writ  while  in  the  county  for  the 
purpose  of  trying  the  principal  suit, 
Claland  V.  CUrk.  Ill  Mich.  226,  69 
NW  662.  _  . 

aO.  Parker  Sav.  Bank  v.  McCand- 
lass.  6  Pa.  Co.  327,  828  (where  the 
court  said:  "There  Is  good  reason 
for  exempting  an  attorney  from  ar- 
rest or  service  of  summons  while  In 
actual  attendance  at  court,  or  of  a 
witness  or  party  compelled  to  ap- 
pear, and  especially  If  called  from 
another  county.  There  Is  good  tea- 
son  for  exeaptlBg  from  service  of 
proeeas  an  attorney  from  another 
coonty  in  attendance  on  the  United 
States  courts  or  In  the  Supreme 
Ooort.  There  might  be  good  reason 
for  exempting  from  service  of  proo- 
SM  an  attorney  of  another  county 
easiiaJly  here  and  admitted  to  prac- 
tice for  a  special  case.  But  there  la 
no  more  real  necessity  or  propriety 
for  exempting  our  own  attorneys 
front  Mrvlce  of  process — except  In 
miisonrn  of  the  court — than  for  ex* 
emptiSMF  s  merchant  who  Is  engaged 
In   pTChaBlng  goods,   or  a  bank 


officer  during  tbe  banking  hourr*). 

ai.  Kutner  v.  Hodnett  fiS  Misc. 
21.  109  NTS  1068  (where  ths  court 
said:  "The  only  nonresidents  who 
appear  to  be  exempt  from  service 
while  attending  court  In  thia  State 
are  necessary  or  Interested  partiea, 
suitors,  witnesses  or  credltore  In 
bankruptcy.  The  reason  for  the  ex- 
empUon  of  such  persons,  vis.,  the 
promotion  of  ths  due  and  efllclent  ad- 
ministration of  Juatlce.  fails  when  It 
Is  sought  to  be  applied  to  foreign  at- 
tMneys  at  law,  and  to  extend  the 
rule  to  them  would  enaMe  foreign 
attorneys  to  practice  law  .constantly 
in  this  State,  at  the  aame  time,  extend 
to  them  immunity  from  the  process 
of  the  courts  of  this  State"). 

OS.  Read  v.  Neff,  207  Fed.  890; 
Halsey  v.  Stewart  4  N.  J;  U  426; 
Andrews  v.  Lembet^  46  Oh.  St.  38,  18 
NB  482.  16  AmSRl47;  Whitman  v. 
Sheets,  20  Oh.  Clr.  Ct  1.  11  Oh.  Cir. 
Dec.  179;  Williams  v.  Hatcher,  96 
8.  C.  49,  78  SB  61S. 

M.  Robblns  v.  Lincoln,  27  Fed. 
248.  844  (construing  lUtnois  statute, 
where  the  court  said:  '^he  evident 
purpose  and  meaning  of  the  Illinois 
statute,  when  all  consId«-ed  together, 
is,  as  It  seems  to  me,  to  privilege  an 
attorney  from  actual  arrest  while  In 
attendance  upon  the  courts  where  he 
has  professional  duties  to  perform; 
as,  if  arrested  at  such  time  and  Im- 
prisoned, or  obllKed  to  seek  ball,  the 
rights  of  his  client  may  be  Jeopar- 
dised, and  the  business  of  the  court 
interrupted  or  delayed;  but  it  only 
privileges  him  from  such  service  of 
process  as  Involves  imprisonment  or 
heading  to  ball"}:  National  Press  In- 
telligence Co.  v.  Brooke,  18  Ulsc.  873, 
41  NTS  668;  Qreenleaf  v.  People's 
Bank,  133  N.  C.  892.  46  SB  628.  92 
AmSR  709,  62  Z.RA  49». 

M.  Abbott  V.  Zeigler,  9  Ind.  611 
(where,  however,  the  court  stated 
that  It  thought  that  the  moral  in- 
fluence upon  the  bar  of  a  contrary 
rule  would  be  salutary) ;  Walker  v. 
Holmes,  22  Wend.  (N.  T.)  614.  And 
see  Husband  v.  Qeorgla,  etc.,  R.  Co., 
2  Oa.  A.  167,  69  SB  2S«. 

OhaiiMSrtjf  aad  Bstataaaaes  see 
generally  Champerty  and  Main- 
tenance [6  Cyc  247]. 

[a]  Aa  attoraer  for  a  iMwiresW— * 
ptalmff  may  become  snrety  for  his 
client  on  a  motion  by  defendant  that 
plalntllX  file  security  for  coaU. 
Walker  v.  Holmes.  22  Wend.  (N,  Y.) 
614. 

(b]  Am.  attoraer  at  law  mmw  be  a 
saxetr  on  aa  appeal  1>Md  in  the  ab- 
sence of  any  prohibitive  statute. 
Murray  v.  Moynahan.  27  Wash.  279, 

67  P  810. 

[e]  VBdsr  the  South  Oarollaa 
stataU  of  18SS  a  fll.  prescribing  that 
the  clerk,  before  Issuing  a  writ  of 
attachment,  shall  "take  from  the 
plalntlfT.  or  his  or  her  agent,  a  bond 
to  the  defendant"  an  attorney  au- 
thorised to  sue  out  the  writ  may  give 
his  own  Ixmd,  styiins  himself  the 


a  esse  may  render  necessary.  This  is  tbe  common 
pTsetiee  in  many  of  tbe  states  and  is  not  objection- 
able in  any  sense  except  that  it  may,  in  cases  where 
champerty  or  maintenance  is  all^d,  be  some  evi- 
dence of  a  cbampertooB  agreement.'*  There  is  no 
question,  however,  as  to  the  power  of  the  courts  or 
of  tbe  legislature  to  make  a  mle  or  statute  that 
attorneys  shall  not  be  taken  as  sureties  on  bonds 
of  their  clients  or  others  in  judicial  proceedings.''' 
This  has  been  a  mle  of  the  English  courts  since 
1654,'"  and,  being  intended  for  the  benefit  of  attor- 
neys to  protect  them  against  the  importunity  of 
their  clients,  it  was  subsequently  held  that  it  ex- 
tended to  their  articled  dei^s  ^  and  even  fo  elerkff 
not  articled.'^  Like  rules  as  to  the  disability  of 
.  attorneys  in  this  respect  have  been  generally  adopted 
in  Canada  "  and  in  this  country  either  by  statute 

agent  of  plalntiflL  Dillon  V.  Watklhs, 
29  8.  C.  C  446. 

as.  See  Ohio,  etc.,  R.  Co.  v.  Hardy, 
64  Ind.  454;  Abbott  v.  Zeigler,  9  Ind. 
611:  Johnson  v.  Com.,  2  Duv.  (Ky.> 
410. 

ae.  1  Tldd  Pr.  246:  George  V. 
Barnsley,  1  Chit  8,  1»  DCI.  20;  Cak- 
ish  V.  Ross,  1  Taunt.  164  nota,  127 
Reprint  795  note.  And  see  Love  T. 
Sheffelln,  7  Fla.  40;  Husband  v.  Geor* 

f la,  etc.  R.  Coo  S  Ga.  A.  157.  69  SB 
26. 

ta]   Oxlfls  of  ndo  Im  BHOaiid^ 

"Upon  a  careful  examinauon  of 
all  the  authorities,  it  will  be  found 
tlutt  the  practice  arose  frdm  the  rule 
of  the  Court  of  King's  Bemch,  (in 
1664,  6  Geo.  II.  t  1;  lAlng  v.  Oundale, 
1  H.  Bl.  76  .  .  .)  whweby  'It  was  or- 
dered  by  the  Lord  Chief  Justice  and 
the  rest  of  the  Justices  of  that  court, 
that  from  and  after  the  last  day  of 
the  (Miehaetmas)  term;  no  attorney 
of  that  or  any  other  court,  or  any 
person  practising  as  such,  shall  be 
bail  In  any  salt  or  action  depending 
In  that  court.'  "  Miles  v.  Clarke,  1$ 
N.  T.  Super.  7«9,  710  (aff  17  N.  T. 
Super.  622]. 

fb]  •<Oae  other  rsasoa  of  the  rale 
is  that  if  an  attorney  was  allowed  to 
become  bail  for  a  client.  In  causes  In 
which  he  was  engaged,  he  would  be 
subject  to  importunities  with  which 
he  would  perhaps  be  in  a  measure 
constrained  to  comply,  though  he 
might  deem  it  Imprudent  to  do  so." 
Weeks  Attorneys  S  119. 

[c]  Xetaxatwn  of  rule  in  osrtala 
oases. — (1)  An  attorney  who  had  not 
practiced  for  six  years  was  allowed 
to  justify  as  bail.  See  note  to  Ban- 
ter v.  Levi.  1  Chit  718,  18  BCL  229. 
(2)  And  the  rule  was  relaxed  as  to 
an  attorney  who,  having  ceased  prac- 
tice, was  divested  of  privilege  from 
arrest,  and  also  as  to  any  attorney's 
clerk  temporarily  accepted  as  ball 
without  oppoaltion;  certain  "nice- 
ties" In  practice  were  abandoned  aa 
"mischievous."  Bell  v.  Gate,  1  Taunt 
162,  127  Reprint  794. 

td]  AtAmnsT  mar  1^  a  saze^  Ik 
aa  eleofeloa  pstmoa.  See  Re  Hamil- 
ton Blectlon.  10  CanLJNS  170. 

ar.  Redit  V.  Broomhead.  2  B.  A  P. 
664.  126  Reprint  1441;  Wallace  v. 
Arrowamlth,  2  R  A  P.  49,  126  Re- 
print 1149;  Bologne  v.  Vautrin,  Cowp. 
828.  98  Reprint  1324;  Lalng  v.  Cun- 
dale,  1  H.  BI.  76,  126  Reprint  48; 
1  Tldd  Pr.  247. 

88.  Cornish  v.  Ross,  2  H.  Bl.  850. 
126  Reprint  689. 

aa.  Re  Gibson,  13  Ont.  Pr.  369; 
Beokitt  v.  Wragg,  1  Ch.  Chamb.  (U. 
C.)  5:  Lemelin  v.  Larue,  10  L.  C. 
190;  lioutler  v.  Oingras,  2  L.  C.  67, 
8  R.  J.  R.  Q.  428. 

SO.  Iowa. — Collins  v.  Pottawat- 
tamie County,  168  Iowa  822.  138  NW 
1095:  Valley  Nat.  Bank  v.  Garretson, 
104  Iowa  655.  74  NW  11;  Cuppy  v. 
Cottman,  82  Iowa  214.  47  NW  1006; 
Massie  v.  Mann,  17  Iowa  121. 
Ky. — Johnson  v.  Com.,  2  Duv.  410. 
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618.  [6C.J.] 


ATTORNEY  AND  CLIENT 


t§  103 


or  by  rale  of  eonrt.'*^  The  rule  of  the  English  courts 
diaqiialifyiiig  attomeys  from  beeominir  bul  has  been 
applied  in  the  United  States  in  a  juiudietion  whwe 
it  seems  that  there  was  neithor  a  statute  nor  a 
rale  of  court  to  that  efleet,  and  an  attorney  of 
the  court  proposed  as  bail  was  rejected.*'  And 
under  a  statute  which  expressly  prescribed  the 
qualifications  of  bail  without  referring  to  what  have 
always  been  held  by  the  common  law  as  disqualifica- 
tions of  persons  who  are  proposed  for  bail,  it  was 
held  that  Uie  common-law  disqnal^ation  of  prac- 
ticing attomeys  still  obtained."  This  disqualifica- 
tion extends  not  only  to  «iita  in  which  they  may 
be  retained  as  attomeys  or  as  counsel,  but  also 


to  all  eases  pending  in  the  conrtB,**  as  well  jastieu' 
courts  as  eourts  of  record.'* 

Effect  of  TioifttioiL  of  pnU^itioii.  Unless  tbe 
statute  or  rule  of  court  is  mandatory  in  terms  ntd 
declares  that  a  bond  8u;ned  by  fui  attorn^  ss  biil 
or  security  is  absolutely  void,'*  the  regulation  is 
cleariy  directory  and  for  the  piovenunent  of  att(n<- 
neys  as  officers  of  court,  and  its  violation  does  not 
relieve  the  attorney  from  bis  lialsility  as  surety;  he 
cannot  thus  take  »dvanti^  of  his  own  wrong  iriien 
sued  on  his  nndertakix^.'*  The  obligation  of  tbe 
bond  being  binding  on  tbe  attorney,  notwithstand- 
ing the  prohibition,  the  courts  will  not  ordinanly 
dismiss  tbe  suit  for  want  of  a  sufficient  bond,** 


Nebr. — Chaae  v.  Omaha  L.  4  T.  Co., 
Se  Nebr.  358,  76  NW  896. 

Okl. — Scharrer  v.  Troutwein,  3« 
Okl.  ess,  856,  129  P  696  ?clt  Cycr. 

S.  D. — Towie  V.  Bradley,  2  8.  D. 
i72,  50  NW  J057. 

Utah.— McWhirter  v.  Donaldson,  36 
Utah  293,  104  P  731. 

Wis. — GUbank  v.  Stephenson,  30 
Wis.  155;  Branger  v.  Buttrick,  30  Wis. 
163;  Cothren  v.  Connaughton,  24  Wis. 
134. 

[a]  In  TMUMSM*  act  (1903)  p  89 
c  48,  making  It  unlawful  for  an  at- 
torney to  Blcn  any  bond  or  enter  Into 
any  recognizance  as  surety  lor  an 
appearance  In  a  criminal  case,  and 
punishing  by  fine  a  violation  of  Its 
provisions,  has  do  applloatlon  to  se- 
curing a  confessed  Judgment  for  a 
fine  and  costs,  pursuant  to  Shannon 
Code  i  7314.  Halfacre  v.  State,  112 
Tenn.  609,  79  SW  182. 

[b]  Aa  tManmr  wlio  has  aot 
snetlaed  tor  »  resr,  and  is  engaged 
In  another  vocation.  Is  not  precluded 
from  acting  as  a  surety.  Bvans  v. 
Harris.  47  N.  T.  Super.  (66. 

[o]  na*  sarctv  la  am  aMnmar 
nnet  be  pzorad,  for  courts  do  not 
take  Judicial  notice  of  who  are  prac- 
ticing attorneys.  Cothren  v.  Con- 
naughton, 24  Wis.  134. 

81,  Fla. — Love  v.  Sheffelln,  7  Pla. 
40. 

Ua. — Husband  v.  Georgia,  etc,  R. 
Co..  8  Oa.  A.  167,  69  8E  82«.^^ 

Mlnn.-^ChnelE  v.  Hagar,  24  Minn. 
889 

N.  T.— Coster  v.  Watson.  15  Johns. 
536;  Blankman  T.  Hilllker.  1  NY 
LegObs  188.  „^ 

Oh. — State  v.  Van  Martela,  10  Oh. 
Dec.  (Reprint)  819,  11  ClncLBul  154 
(where  the  oourt  refused  a  manda- 
mus to  compel  a  Judge  of  the  lower 
court  to  accept  aa  ball  an  attorney 
who  waa  an  offlcer  of  such  court, 
where,  by  the  rules  of  such  court.  Its 
attorneys  are  not  receivable  as  ball 
bond).  .  _ 

Tex. — "No  attorney  or  other  omcer 
of  the  court  shall  be  surety  in  any 
cause  pending  In  the  court,  except 
under  special  leave  of  court."  Dlst. 
Ct.  Rules  No.  60,  47  Tex.  636;  Prual- 
eckl  V.  Ramslnskl.  (Civ.  A.)  81  SW 
£49 

[a]  la  SoaMaaa,  (1)  under  Civ. 
Code  art  8042,  as  amended  by  acts 
(1876)  p  109  No.  67  and  art  3064, 
preacrlbTng  the  qualifications  of  sure- 
ties, an  attorney  may  become  a  sure- 
ty on  his  clienrs  bail  bond,  notwith- 
standing a  rule  of  court  declaring 
that  attorneys  shall  not  be  accepted 
as  sureties  on  the  ball  bonds  of  their 
clients.  State  v.  Babln.  124  La.  1005, 
60  S  885,  18  AnnCas  837;  Daly  v. 
Duffy,  26  La.  Ann.  468.  <2)  Acts 
(1880)  p  18  No.  11,  making  it  unlaw- 
ful for  any  Judicial  or  ministerial 
oRlcer  of  any  of  the  courts  of  the 
state  to  go  bail  for  any  prisoner, 
etc.,  refers  exclusively  to  such  offi- 
cers as  Judges,  clerks,  sheriffs,  and 
their  deputies,  etc.,  as  directly  con- 
stitute the  machinery  of  the  court, 
and  does  not  prohibit  an  attorney 
from  becoming  a  surety  on  his  cli- 
ent's ball  bond,  although  an  attorney 
Is  an  officer  of  the  courts  generally. 


State  v.  Babln,  124  La.  1006,  60  S  826. 
18  AnnCas  837. 

3S.  Scott  v.  Craig.  1  Wend.  (N.  T.) 
35;  Coster  v.  Watson,  15  Johns.  (N. 
Y.)  635. 

38.  Miles  V.  Clarke,  16  N.  T.  Su- 
per. 709  [aff  17  N.  T.  Super.  632]; 
Wheeler  v,  WUoox,  7  AbbPr  (N.  T.) 
78. 

34.  Towle  V.  Bradley,  2  S.  D.  472. 
50  NW  1057;  Qilbank  v.  Stephenson. 
30  Wis.  166. 

[a]  In  norlda  it  Is  held  that  the 
rule  does  not  prohibit  attorneys  from 
executing  bonds  or  undertakings  as 
principals  In  behalf  of  parties.  Cun- 
ningham V.  Tucker,  14  Fla.  261. 

[d]  Xn.  lowu  tbe  language  of  the 
statute  was  that  "no  attorney  or 
other  officer  of  the  court,  shall  be 
received  as  security  In  any  proceed- 
ing In  court."  In  a  suit  where  an 
Injunction  to  restrain  a  sale  under 
execution  had  been  rranted,  there 
was  a  motion  to  dismiss  the  suit  on 
the  ground  that  plalntifTs  attorney 
was  a  surety  on  the  injunction  bond. 
The  courL  after  quoting  the  statute, 
said:  "Though  this  section  is  found 
in  the  chapter  regulating  'security 
for  costs,'  In  our  opinion,  It  is  not 
limited  to  audi  cases,  but  was  In- 
tended to  prohibit  their  going  se- 
curity In  any  proceeding  pending  in 
court.  The  language  is  general;  is 
imperative;  and  the  reason  of  tbe 
law  applies  to  injunction,  attachment, 
and  similar  bonds  as  fully  as  to 
those  for  securing  costs."  Massie  v. 
Mann,  17  Iowa  131,  132. 

[c]  la  Ifew  Tork  It  has  been  held 
that  the  rule  prohibiting  attomeys 
from  being  sureties  for  their  clients 
In  legal  proceedings  extends  only  to 
ball  for  the  appearance  of  parties  ar- 
rested and  does  not  apply  to  their 
being  surety  for  costs.  Ryckman  v. 
Coleman,  13  AbbPr  <N.  T.)  398;  Wlll- 
mont  V.  Meserole,  48  HowPr  (N.  T.) 
430;  Jones  v.  Savage,  10  Wend.  (N. 
T.)  621;  Scott  v.  Craig,  1  Wend.  (N. 
T.)  36;  Slgourney  v.  Waddle,  9  Paige 
(N.  T.)  881;  Mlcklethwalte  v.  Rhodes, 
4  Sandf.  Ch.  (N.  T.)  484.  See  also 
Miles  V.  aarke,  17  N«  T.  Super.  632; 
Hoffman  v.  Rowley,  18  AbbPr  (N.  T.) 
899. 

[d]  In  WlacowdB  (1)  the  sUtute 
(Rev.  St.  f  2590)  which  provides  that 
"no  attorney  or  counselor-at-law, 
practising  In  any  of  the  counties  of 
this  state,  shall  be  taken  or  received 
as  ball  or  security  on  any  undertak- 
ing, liond  or  recognisance  in  any  case 
or  action,  civil  or  criminal"  is  held 
to  disqualify  an  attorney  absolutely 
from  becoming  surety  In  any  under- 
taking In  any  action  whatever,  and 
does  not  apply  merely  to  bonds,  etc., 
in  those  cases  In  which  he  is  profes- 
sionally interested,  or  where  he  pro- 
poses to  act  as  surety  for  his  clients, 
Gllbank  v.  Stephenson,  80  Wis.  165, 
166;  Cothren  v.  Connaughton,  24  Wis. 
184.  (2)  But  the  memorandum  on  a 
Justice's  docket  required  by  WIb.  Rev. 
St.  il  3872,  3873  to  be  signed  by  the 
sureties  for  costs  Is  not  within  the 
prohibition  of  the  statute  Just  quot- 
ed. Stark  V.  Small,  72  Wis.  215.  89 
NW  869. 

88.   Hudson  V.  Smith,  111  Iowa  411, 


R2  NW  943;  Valley  Nat.  Bank  v,  Gap- 
retson.  104  Iowa  955.  74  NW  11. 

[a]  In  Vew  Tork  the  rule  does  not 
appear  to  apply  to  proceedings  In 
Justices'  courts.  See  Lawler  v.  Van 
Aernam,  22  AlbLJ  166. 

36.  Schaffer  v.  Troutwein.  36  Okl 
«53.  129  P  696;  Dennett  v.  Retsdorfer. 
16  S.  D.  466,  90  NW  138. 

sr.  Ark. — State  v.  Jones,  29  Ark. 
127. 

Ga. — Husband  v.  Georgia,  etc.,  H- 
Co.,  3  Ga.  A.  157,  168,  59  SE  326  [ctt 
CycJ. 

111.— Jack  V.  Peo.,  19  111.  57. 

Ind. — Ohio,  etc.,  R.  Co.  r.  Hardy. 
64  Ind.  464  (appeal  bond). 

Iowa.— Wright  v.  Schmidt.  47  Iowa 
233  (administrator's  bond). 

Kan. — Cook  v.  Caraway,  31  Kan. 
41;  Sherman  v.  State.  4  Kan.  S7I 
(criminal  recognisance). 

Ky. — Hollandsworth  v.  Com.,  11 
Bush  617. 

Mass. — Morrill  v.  Lamson,  13S 
Mass.  116. 

Mo. — Hicks  V.  Chouteau,  II  Uo. 
341. 

Nebr. — Chase  v.  Omatm  L>.  ft  T.  Co., 
68  Nebr.  368,  7t  NW  896:  Luce  v. 
Foster,  42  Nebr.  818,  60  NW  10S7: 
Tessler  v.  Crowley.  17  Nebr.  807,  it 
NW  422  (attachment  bond). 

Oh. — ^Wallace  v.  Scoles.  6  Oh.  488 
(where  the  t>ond  was  held  valid  on 
the  ground  that  otherwise  tbe  attor- 
ney would  escape  a  legal  responsibil- 
ity voluntarily  undertaken,  and  thus 
obtain  advantage  by  his  own  wrong* 
ful  act,  although  the  court  stated 
that  the  attorney's  conduct  was  a 
contempt  of  court  for  which  be 
might  be  punished). 

Tex. — Kohn  v.  Washer,  69  Tex.  67. 
6  SW  661,  6  AmSR  28  (holding  that 
the  rule  of  court  prohibiting  attor- 
neys from  becoming  ball  or  surety 
was  merely  directory  so  tliat  the  at- 
torney's act  in  becoming  surety  was 
neither  void  nor  voidable) ;  Pmsleokl 
V.  Ramslnskl,  (Civ.  A.)  81  SW  649: 
Rogers  v.  Burbrldge,  6  Tex.  CIt.  A. 
67.  24  SW  800. 

Eng. — Banter  v.  Levi,  l  Chit.  T18. 
18  ECL  389;  Harper  v.  Taliourdln.  • 
M.  ft  S.  883,  106  Reprint  1288. 

Que. — Fournler  v.  Cannon,  6  Qoe. 
Q  B  228. 

[a]  Th»  ganenl  rale  avplies  to 
Judgee  as  well  as  to  practicing  at- 
torneys. State  v.  Flndley.  101  Hol 
868,  14  SW  111. 

88.  De  Jarnatt  v.  Marques,  187 
Cal.  668,  60  P  45,  78  AmSR  90:  Hus- 
band V.  Georgia,  etc.,  R.  Co.,  I  Oa.  A. 
157,  69  SB  826;  Massie  v.  liann,  17 
Iowa  131. 

[a]  mere  yMhSMUam.  sat  slata- 
toTT,  Imt  x«le  of  oeaxt  msvrtr^— in 
Ohio,  etc..  R.  Co.  V.  Hardy.  64  t»L 
464,  468,  the  court,  on  a  motion  to 
dismiss  an  appeal  because  the  attor- 
ney was  surety  on  the  appeal  boo^ 
said:  "It  was  within  the  power,  of 
the  court  to  make  the  rule  in  qnw- 
tion.  Abbott  V.  ZelRler.  9  Ind.  51U 
But,  as  It  was  simply  a  rule  of  the 
circuit  court,  and  not  the  statute  of 
the  State,  it  would  not  necessarOr 
be  taken  notice  of  as  law,  by  persosA 
not  member*  of  the  bar.  practising  is 
that  court.    Hence  it  would  be  unjoflt 


For  latsr  oaaaa,  darehipawBte  and  ohanffee  In  the  law  see  cumulative  Annotations,  same  title,  »jre  and  note  number. 
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unless  the  rule  or  statute  requires  or  anthorises  a 
diffinissal,'^  but  will  merely  Bubject  the  attorney  to 
pnuishmetit  aa  for  contempt.*" 
[i  104]   2.  PnrcLasiiic  D«anuids  for  Suit.  In 

Nev  Yo^  attorneys  are  expressly  prohilHted  by 
Btatnte  from  buying  notes,  demands,  or  other  cbosea 
in  action  for  the  purpose  of  brii^ng  suit  on  them, 
and  a  violation  of  this  prohibition  is  made  a  "high 
misdemeanor^'  for  which  an  attorney,  on  conviction, 
must  be  struck  from  the  roUs.*'^  Such  a  statute  is 
constitutional,*'  but,  being  penal,  must  be  strictly 
eonstmed.*'  In  the  absence  of  such  a  statute,  there 
is  no  prohibition  against  the  purchase  by  attorneys 


of  notes  or  other  choses  in  action  for  the  purposes 
of  suit,  except  in  so  far  as  such  purchases  may  be 
a  violation  of  the  general  law  against  champerty  or 
maintenance.** 

105]  3.  fittpreseating  AdveiH  Interests.  It 
is  Uie  general  and  well  settled  rule  that  an  attor- 
ney who  has  acted  as  such  for  one  side  may  not 
render  services  professionally  in  the  same  case  to 
the  other  side,  nor  in  any  event,  whether  it  is  in 
the  same  ease  or  not,  may  he  assume  a  position 
hostile  to  his  elient,  and  one  inimical  to  the  veiy 
interests  he  was  engaged  to  proteeV'  unless  hie 


to  Buch  persons  to  punish  them  by 
dismissal  of  their  causes  on  account 
of  the  improper  conduct  of  such  at- 
torneys, toougrh  the  attorneys  might 
have  exposed  themselves  to  punish- 
ment for  a  contempt,  by  the  court 
whose  authority  and  rule  ther  had 
knowingly  disregarded." 

[b]  Ameaided  bond. ■  ■  On  a  motion 
to  dismiss  for  such  cause.  It  is  usual 
to  permit  an  amended  and  sufficient 
bond  to  be  supplied  If  application  Is 
seasonably  made.  Gllbank  v.  Steph- 
enson, 30  Wis.  155;  Branger  v.  But- 
trick,  30  Wis.  153. 

ae.  Love  V.  ShefTelin.  7  Fla.  40; 
Cook  V.  Caraway,  29  Kan.  41;  Oil- 
bank  V.  Stephenson,  30  Wis.  155. 

40:.  Love  V.  ShefTelin,  7  Fla.  40; 
Husband  v.  OeorKlfti  etc.  R.  Co,.  3  Oa. 
A.  157,  69  BE  326;  Ohio,  etc.,  R.  Co, 
V.  Hardy.  84  Xnd.  464;  Wulace  t. 
Scoles,  6  Oh.  428. 

«1.  N.  T.  Bev.  St  I  71:  N.  T.  Code 
Civ.  Proe.  1  73;  Peo.  v.  Walbrldge. 
8  Cow.  (N.  T.)  Bit.  Z  Wend.  120.  See 
Champerty  and  Maintenance  [8  Cyo 
862  note  49}. 

[a]  -Wlut  la  attoTMT  wttUn  stat* 
vti. — One  who  never  filed  his  certi- 
ficate with  the  clerk  of  the  court  of 
appeals,  and  who  only  practiced  for 
about  a  year  after  admission,  is  not 
an  attorney  within  the  statutory  pro- 
hibition, and  on  purchase  of  a  note 
for  such  purpose  he  can  recover 
thereon  In  an  action  brought  for  him 
by  another  attorney.  Thompson  v. 
Stfles.  44  Misc.  384,  89  KTS  878. 

•88.    Peo,  V.  Walbrldge,  8  Cow.  (N. 

^'43^^  Ramsey  v.  Gould,  5T  Barb.  (N. 
T.)  398;  Van  Rensselaer  v.  Sheriff 
Onondaga  County,  1  Cow,  (N.  T.)  443. 

OoaatruoUoB  of  penal  statatea  see 
Kuterally  Statutes  [38  Cyc  1180]. 

4M.  Orlfflth  v.  Anderson,  22  Ida. 
323.  126  P  iti  (purchase  of  tax  title). 
S««  Cbamperty  and  Maintenance  [6 
Cyc  8621. 

45.  xJ.  s. — In  re  Wooten.  118  Fed. 
•70:  In  re  Boone,  83  Fed.  944. 

Ckl. — De  Cells  v.  Bmnson,  63  Cal. 
872.  See  also  Bryant  v.  lletntosh, 
8  Cal.  A.  96.  84  P  440. 

Ga.— lUdtf  ▼.  Huff,  106  Oa.  209,  31 
SE  430. 

Hawaii. — Matter  of  Magoon,  16  Ha- 

in. — Peo,  V.  Qerold,  286  111.  448,  107 
KE  1«5:  Peo.  v.  Kelthley,  226  IH-  «». 
80  NE  50:  Miller  v.  Uovd.  181  HI.  A, 
230  (contract  held  void  on  grounds 
of  public  policy);  Strong  v.  Intema- 
tlonal  Bldg.,  etc.,  Union,  82  111.  A. 
426  taif  188  III.  97,  66  NE  876,  47 
LRA  7921;  HefTTonv  Flower,  «  HI. 
A.  200;  Askew  v.  Ooddard.  17  HL  A, 
3TT 

Ind. — ^Bowman  v.  Bowman,  152  Ind. 
4»8.  65  NB  422;  Wilson  v.  State.  18 
Ind.  892. 

Iowa. — Whltcomb  v.  Collier,  138 
Iowa  303.  110  NW  836:  State  v.  Rock- 
er.  130  Iowa  239,  24l,  108  NW  845 

^^^KM^^cAPthur  v.  Fry,  10  Kan. 
233. 

Ky. — ^Davis  v.  Walker.  168  Ky.  442, 
178  SVf  1141;  Aaher  v.  Beckner,  41 
8W  S6.  19  KyL  681;  Ball  v.  Poor.  81 

^^kaBA— Provident.   Sav.    Inst.  T. 


White,  115  Mass.  113;  Gordon  v. 
Green,  113  Mass.  269;  Houghton  v. 
Kendall,  7  Allen  72. 

Mich. — Taber  v.  Wayne  Clr.  Judge, 
156  Mich.  862,  121  NW  481. 

Miss. — Jenkins  v.  Barber,  86  Miss. 
688,  38  S  26;  Splnka  v,  Davis,  82 
Miss.  162. 

Ho. — National  Hollow  Brake  Beam 
Co.  V.  Bakewell,  224  Mo.  203,  123  SW 
561;  MacDonald  v.  Wagner,  6  Mo, 
A.  ^8. 

N:  Y. — Sherwood  v.  Saratoga,  etc., 
R.  Co.,  15  Barb.  650;  Quinn  v.  Van 
Pelt,  36  N.  T.  Super.  279;  Herrick  v, 
Catley,  1  Daly  512,  30  HowPr  208; 
Seaward  v.  Tasker,  143  NTS  257,  261 
tcit  Cyc]. 

N.  C — Johnson  v.  Johnson,  141  N. 
C.  91.  53  SE  828;  Marcom  v,  Wyatt. 

117  N.  C.  129,  23  SE  169;  WllBOn  Cot- 
ton Mills  V.  Randleman  Cotton  Milla, 

118  N.  C.  847,  21  6E  431. 

Oh. — Sleeper  v.  Sleeper,  1  Handy 
680.  12  Oh.  Dec  (Reprint)  278. 

Pa.— Smith's  Est.,  18  Pa.  Dlat.  80. 

a._C. — Ex  p.  Gadsden,  89  8.  C  862, 
71  SE  968. 

Tena. — Cantrell  v.  Clualn,  B  Sneed 
118. 

Wash. — Clarke  County   v.  Clarke 
County  Comrs.,  1  Wash.  T.  260. 
Eng. — In  re  Four  Solicitors,  [1901] 

N.  B.— EhE  p.  Philip.  28  N.  B.  178. 

Ont. — Beatty  v.  Haldan,  10  Ont. 
278;  Re  Charles  Stark  Co.,  16  Ont 
Pr.  471;  Re  Joseph  Hall  Mfg.  Co., 
10  Ont.  Pr.  485;  Boulton  v,  Dow,  etc. 
ROad  Co..  1  Ch.  Chamb.  (U.  a)  829. 

See  also  Praser  v.  Hall&it  etc,  R 
Co.,  18  N.  8.  28.  <  CanLTOecNotea 
138. 

[a]  Season  for  nl»^"rhe  rule  Is 
a  rigid  one,  and  designed  not  alone  to 
prevent  the  dlshorfest  practitioner 
from  fraudulent  conduct,  hut  as  well 
to  preclude  the  honest  practitioner 
from  putting  himself  in  a  position 
where  he  may  be  required  to  choose 
between  conflicting  duties,  or  be  led 
to  an  attempt  to  reconcile  conflicting 
interests  rather  than  to  enforce,  to 
their  full  extent,  the  rights  of  the  in- 
terest which  he  should  alone  repre- 
sent." Strong  V.  International  Bldg. 
Loan,  etc.  Union,  82  111.  A.  426,  430 
TafT  188  111.  97,  66  NB  876.  47  LRA 
7*21. 

[b]  Attozaaj  for  tafaat.— a)  No 

one  can  act  as  attorney  for  an  Infant 
who  has 'an  engagement  to  represent 
an  adverse  interest,  however  slight. 
Parker  v.  Parker,  99  Ala.  239,  13  S 
620.  42  AmSR  48.  (2)  Thus  the  at- 
torney for  plaintiff  cannot  frame  an 
answer  for  the  guardian  ad  litem  of 
an  Infant  defendant.  Marcom  v.  Wy- 
att, 117  N.  C.  129,  23  SB  169. 

[c]  Baakmpt  aad  eredStors^d) 
The  attorney  for  a  bankrupt  should 
not  also  act  for  a  creditor  whose 
claim  Is  contested.  In  re  Wooten,  118 
Fed.  670.  (2)  "Judicial  policy  greatly 
discourages  a  practice  of  attorneys 
at  law  acting  as  attorneys  at  the 
same  time  both  for  the  bankrupt  and 
for  his  creditors,  because  such  a 
practice  might  lead  to  conduct  and 
results  which  should  be  strongly  con- 
demned. If.  however,  by  want  of 
proper  advice,  creditors  exercise  their 
rlgnt  to  name  and  do  name  as  their 


agent  to  act  for  them  a  person  whom 
mere  Judicial  policy  discourages  from 
so  doing,  the  creditors  should  not,  for 
that  reason  alone,  be  absolutely  de- 
nied the  right  to  a  voice  in  the  selec- 
tion of  a  trustee."  In  re  Kaufman. 
179  Fed.  652,  564. 

(d]  Adtnlnistvator  and  lialr, — (1) 
'In  a  controversy  between  the  heirs 
of  a  decedent  upon  a  matter  In  which 
the  administrator  has  no  interest,  and 
which  does  not  affect  his  relation  to 
the  estate  in  his  hands,  the  attorney 
for  the  administrator  violates  no  ob- 
ligation to  his  client  by  acting  as  at- 
torney for  one  of  the  heirs  as  against 
the  others."  McCabe  v.  Healy,  188 
Cal.  81,  70  P  1008;  In  re  Healy,  187 
Cal.  474,  476,  70  P  455;  In  re  Jones, 
118  C^al.  499,  60  P  788,  92  AmSR  261. 
(2)  Circumstancea  may  exist,  how- 
ever, under  which  it  might  he  Im- 
proper— for  example,  where  the  ad- 
ministrator Is  an  heir  at  law.  In  re 
Jones.  118  CU.  499,  60  P  768,  82  Am 
SR  261.  (8)  An  attorney  for  the 
executors  of  an  estate  is  dlsqualifled 
to  represent  the  heirs  for  the  pur- 
pose of  supervising  the  proceedings 
of  the  executors  with  reference  to  the 
distribution  of  the  estate.  Bryant  v. 
Mcintosh,  3  Cal.  A.  95.  84  P  440. 

te]  ■Ksoator  aad  dense*. — Coun- 
sel who  appear  for  the  executor  or 
trustee  In  a  suit  for  the  construction 
of  a  will  should  not  also  appear  and 
act  for  a  legatee  or  devisee  under  the 
will.  Smith  V.  Jordan,  77  Conn.  4811, 
69  A  607. 

[f  J  M»otim  for  partaarsUp  em- 
ploying attorney  for  oompla&uurts 
la  dlssolntloa  prooeedtaga — A  re- 
ceiver appointed  In  proceedings  for 
the  dissolution  of  a  partnership 
should  not  employ  as  his  attorney  the 
attorney  for  the  complainants  in  the 
proceedings;  but.  If  defendant  ap- 
pears by  the  same  solicitor  in  the 
suit  by  the  receiver  as  he  did  in  the 
Original  suit,  such  appearance 
amounts  to  a  waiver  of  all  objec- 
tions. HefCron  v.  Flower,  86  111.  A. 
200:  J.  W.  Butler  Paper  Co.  v.  J.  L. 
Regan  Printing  Co.,  96  111.  A.  168; 
Warren  v.  Sprague,  4  Edw.  (N.  T.) 
416  raff  8  NTLAgObs  122]. 

[gj  X«w  vaitBara^a)  One  part- 
ner in  a  law  ilrm  may  not  act  against 
a  client  represented  by  his  Arm.  Cox 
V.  Barnes,  45  Nebr.  172.  83  NW  894; 
Seaward  v.  Tasker.  143  NTS  257.  (2) 
When  attorneys  in  partnership  per- 
mit one  member  of  their  firm  to 
make  personal  contracts  for  his  serv- 
ices. It  is  upon  the  implied  condition 
that  the  other  members  may  not  be 
employed  against  their  partner's  cli- 
ent. Ofltrander  v,  Capitol  Inv..  etc.. 
Assoc.,  130  Mich.  812,  89  NW  964. 

[h]  The  sams  attorney  should  not 
act  for  two  defendants  whose  inter- 
ests are  adverse  to  each  other.  Hick- 
man v.  McDonald,  184  Iowa  60,  146 
NW  322. 

[i]  The  act  of  defendaafs  attor- 
ney tn  moving  to  dlsaUss  a  oaae.  nn- 
d«r  aathorlsatlon  fn»m  plaintiff  Is 

-not  such  a  representation  of  both 
parties  by  him  as  Is  forbidden.  Bx 
p.  Randall.  149  Ala.  640,  42  S  670. 

HI    Presnnurt8oa^"When  a  client 
employs  an  attorney,  he  has  a  right 
.  to  presume,  If  the  latter  be  silent  on 


Digitized  by 


620  [6C.J.] 


ATTORNEY  AHD  CLIENT 


[§  105 


is  expressly  authorized  so  to  do^'"  and  it  makes  no 
difFerence  in  this  lespeet  whether  or  not  the  rel»- 
tion  itseU  has  been  terminated,  for  the  obl^ation 
of  fidelity  and  loyalty  still  continues.*^ 

Umltationfl  of  rw».  The  rnfo-  does  not  mean, 
however,  that  an  attorney  hariiq^  onee  been  em- 
ployed by  a  client  shall  never  thereafter  appear  in 
any  matter  against  him;  it  menly  forbids  his  ap- 
pearanec  or  acting  agninst  him  where  he  ean  nse, 
to  the  detriment  of  snch  client,  the  information  and 
confidences  acqnired  d1lriI^?  the  existence  of  their 
relation  as  attorney  and  client.**  Where  the  rela- 
tion of  attorney  and  client  never  existed,  no  dis- 
qnaiifieation  can  result.*^    Nor  does  the  rule  pro- 

th«  point,  tbat  h«  has  no  engage- 
ments,  which  Interfere,  la  any  de- 
gree, with  hla  exclusive  devotion  to 
the  cause  confided  to  him:  that  he 
has  no  interest,  which  may  betray  his 
iutemmt,  or  endancer  hl«  fldelity.' 
WtUiams  v.  Reed,  29  F.  Cas.  No. 
17,?»,  3  Haaon  405,  418. 

tk]  flnnnislwiitnt  of  prior  or  ad- 
TOM  TCtalBW,— Although  an  attor- 
ney is  bound  to  disclose  to  hla  client 
ererjr  adverso  retainer  and  every 
prior  retainer  which  may  affect  his 
diaeretlon,  yet  the  concealment  of 
such  retainers  is  not  per  se  evidence 
of  fraud.  Williams  t.  Reed,  29  F. 
Cae.  Ho.  17,73S.  t  Mason  406. 

[I]  »eiclssle«  of  ooatrael  of 
l^^rmesfc— Where  one  retains  an  at' 
lomey,  relying  on  the  latter's  assur- 
ance that  he  Is  not  Interested  In  cer- 
tain adverse  litigation,  he  may,  on 
discovering  the  falsity  of  such  assur- 
ance, rescind  the  contract  of  employ- 
ment and  discharge  the  attorney. 
Michigan  Stove  Co.  v.  Harwood  Hard- 
ware Co.,  71  III.  A.  240;  MoArthur  v. 
Fry,  10  Kan.  2U:  Merohants'  Nat. 
Bank  v.  Bustfa,  8  Tex.  Civ.  A.  860,  28 
SW  227. 

46.  Jenkins  v.  Barber.  85  Miss, 
see,  38  8  36. 

[a]  OoBseat  of  oUntt^d)  A  con- 
tract between  an  attorney  and  a  third 
person,  whereby  the  latter  was  to 
I^y  the  former  a  commission  for 
procuring  a  sale  to  him  of  the  cli- 
ent's property,  was  not  void  where 
the  client  consented  to  the  arrange- 
ment. Culver  V,  Neater,  118  Mich. 
in,  74  NW  632.  (3>  An  agreement 
terminating  the  relations  between  a 
client  and  nis  attorney,  by  which  the 
client  releases  the  attorney  "from  all 
rights,  burdens,  obligations,  and 
pnvileges  which  appertain  to  his 
■aid  employment,"  and  consents  that 
he  may  engage  his  services  "pro  and 
con  as  he  may  see  fit,"  where  the  at- 
torney did  not  advise  the  client  that 
such  was  the  purpose  and  meaning  of 
the  Instrument,  will  not  be  construed 
to  authorise  the  attorney  to  engage 
in  suits  against  the  client  involving 
matters  about  which  the  attorney 
was  formerly  employed,  or  to  use 
against  the  client  information  confi- 
dentially acquired  through  such  em- 

Sloyment.  In  re  Boone,  88  Fed.  944, 
57  (where  the  court  said:  "The 
gross  improbability  that  the  petition- 
er fully  understood  and  appreciated 
what  he  really  was  consenting  to,  in 
view  of  the  admitted  fact  that  not 
one  word  of  explanation  or  advice 
about  the  terms  of  the  release  was 
given  him  by  the  respondent,  for 
whose  benefit,  obviously,  the  release 
was  given,  tias  already  been  com- 
mented on.  But.  aside  from  that,  a 
client  cannot  consent  that  an  attorney 
should  be  released  from  obligations 
which  the  law  Imposes  upon  him.  A 
client  may  waive  a  privilege  which 
the  relation  of  attorney  and  client 
confers  upon  him,  but  he  cannot  en- 
ter Into  an  agreement  whereby  he 
consents  that  the  attorney  may  be 
released  from  all  the  duties,  burdens, 
obligation^  and  privileges  pertaining 
to  the  relation  of  attorney  and  cli- 
ent. ...  It   is   violative   of  every 


hibit  his  a«tii^  for  both  parties  in  a  tnuuaetiMi 
where  has  d«^  is  meieW  that  of  an  umfMre  and 
not  that  of  connsel.***  Tbo  tmt  nt  iomamibatj  in 
eases  of -  the  ehannlsr  -trndar  «MaMe*ation  is  sot 
whether  th«-  attornvy  has  ovir  appeared  for  the 
party  against  whom  he  proposes  to  appaar,  but 
wheuierr  his  accepting  tlie  new  retainer  will  reqsin 
him,  in  forwarding  the  interests  of  his  new  eUeot, 
to  do  an^inj^  whieh  will  injnrionaly  affect  his 
former  ebent  in  any  matter  in  whieh  he  formeriy 
represented  him,  and  whether  he  will  be  called 
npon,  in  hie  new  relation,  to  nse  against  his  fonner 
client  any  knowledge  or  information  aeqnind 
through  their  former  connection."'   Where  the  par- 


(irlnclple  of  professional  honor  and 
ntegrity.  It  is  absolutely  Inconsis- 
tent with  the  duties,  burdens,  and 
obligations  which  an  attorney  as- 
sumes when  he  enters  Into  the  rela- 
tion of  attorney  and  client,  and.  In 
fact,  la  subversive  of  them.  To  up- 
hold such  a  release  as  valid  and  ef- 
fectual would  be  fraught  with  the 
most  pernicious  consequences  both  to 
the  public  and  to  the  profession.  It 
would  give  rise  to  most  unscrupulous 
and  unprofessional  practices,  and  the 
rankest  frauds  could  be  perpetrated 
upon  unsuspecting  and  Improvident 
clients,  and,  perhaps,  on  the  courts 
themselves.  A  client.  In  poor  circum- 
stances, could  be  Imposed  upon  by  a 
rich  adversary.  The  Inevitable  re- 
sult of  such  a  doctrine  would  be  to 
degrade  the  profesiBlon  and  bring  the 
courts  themselves  into  disrepute. 
The  fact  that  a  client  may  be  willing 
to  enter  Into  such  a  contract  does 
not  Justify  the  court  In  upholding  It, 
nor  can  the  client's  consent  or  con- 
nivance shelter  an  attorney  from  un- 
professional conduct.  Courts  owe  a 
duty  to  themselves,  to  the  public, 
and  to  the  profession  which  ttie  te- 
merity or  improvidence  of  clients 
cannot  supersede"). 

47.  U.  S.— In  re  Boone^  88  Fed. 
944. 

Cal. — Wetdekind  v.  Tuolumne  Coun- 
ty Water  Co„  74  Cal.  386,  389,  19  F 
173.  6  AmSR  446  [quot  Matter  of 
Cowdery.  69  Cal.  32,  60,  10  P  47.  68 
AmR  646,  to  the  effect  that:  "The 
law  secures  the  client  the  privilege 
of  objecting  at  all  times  and  forever 
to  an  attorney,  solicitor,  or  counsel- 
tor  from  disclosing  information  In  a 
cause  confidentially  given  while  the 
ralatlon  exists.  The  client  alone  can 
release  the  attorney,  solicitor,  or 
counsel  from  this  obligation.  The 
latter  cannot  discharge  himself  from 
the  duty  Imposed  on  him  by  law"]; 
Valentine  v.  Stewart,  16  Cal.  387. 

Ind.— Price  v.  Grand  Rapids,  etc, 
R.  Co.,  18  Ind.  187. 

Iowa. — State  v.  Rocker,  180  Iowa 
239,  241,  106  NW  646  {olt  Cyc].  See 
also  Shoemake  v.  Smith,  80  Iowa  665, 
46  NW  744  (where  it  was  held  that 
the  fact  that  piaintlfTs  attorney  had 
appeared  for  defendant  at  a  previous 
time  was  no  ground  for  reversal). 

N.  T. — Hatch  v.  Fogerty,  40  How 
Fr  492. 

N.  C. — Johnson  v.  Johnson,  141  N. 
C.  91.  63  SE  623. 

Tenn. — Barnes  v.  Brown,  1  Tenn. 
Ch.  A.  726. 

Wash. — Nickels  v.  Griffln.  1  Wash. 
T.  374. 

[a]  OoMBsel  for  a  reoeiver  ought 
not  to  be  permitted  to  act  as  counsel 
for  his  successor  In  any  inquiry  as  to 
whether  the  previous  administration 
was  properly  conducted.  In  re 
Premier  Cycle  Mfg.  Co.,  70  Conn.  47S, 
39  A  800. 

4&  Purdy  v.  Ernst,  9S  Kan.  157. 
143  P  429;  Messenger  T.  Murphy,  33 
Wash.  S68,  74  P  480. 

ra]  WsslislBlsg  aooeptamee  of  re- 
tolBsn— "Where  an  attorney  has.  In 
the  course  of  other  business,  or  In 
conduct  ing  otlier  su  1  to,  obtained  a 
knowledge  of  matters  connected  with 


the  suit  in  question,  courts  will  not, 
in  general,  simply  on  the  fact  of 
such  knowledge,  restrain  an  attomer 
from  acting  against  the  party 
through  whose  business  he  obtained 
such  knowledge,  especially  where 
such  party  does  not  desire  his  serv- 
ices." Price  V.  Grand  Rapids,  etc 
R.  Co..  18  Ind.  137,  141.  See  also 
Lalance.  etc.,  Mfg.  Co.  v.  Hal>ennu 
Mfg.  Co.,  98  Fed.  197  (holding  tbat 
attorneys  who  have  withdrawn  from 
a  case,  believing  In  good  faith  that 
the  litigation  is  ended,  will  not,  In 
case  of  Its  continuance,  be  enjomed 
from  accepting  a  retainer  from  par- 
Ues  having  an  adverse  interest  t« 
their  former  client,  or  from  disclos- 
ing information  acquired  in  their 
professional  capacity  from  such  cli- 
ent, for  the  court.  In  the  absence  of 
any  showing  to  the  contrary,  will 
assume  that  such  attorneys  will  ob- 
serve all  the  obligations  of  honorable 
memliere  of  the  bar). 

4e.  Hicks  V.  Crew,  117  Cal.  305. 
49  P  189  (holding  that  an  attorney  is 
not  disqualified  to  appear  In  a  case 
by  the  fact  that  he  had  a  conversa- 
tion with  the  adverse  party  as  to  the 
facts,  and  offered  to  conduct  tb«  case 
for  such  party  for  a  certain  fee. 
which  offer  was  not  accepted,  the 
conversation  being  had  solely  to  Ite 
the  amount  of  his  fee);  Miller  v. 
Lloyd,  181  ni.  A.  230. 

[a]  WlwM  the  fozuar  •■q^sT' 
aunt  was  not  oomyiete*  but  condt* 
tlonal,  and  the  attorney  made  no  In- 
vestigation of  defendant's  cose,  and 
sustained  toward  him  no  confidential 
relation  growing  out  of  consultations, 
he  may  appear  for  plaintiff.  State 
V.  Lewis.  9«  Iowa  286,  66  NW  295. 

aOw  Strong  v.  International  Btdg.. 
Loan,  etc..  Union.  82  Til.  A.  426  faff 
183  III.  97.  66  NB  675,  47  LRA  7K1: 
Sipes  V.  Whitney,  80  Oh.  8L  €9,  76 
(where  a  jndsment  confessed  in  an- 
other state  by  defendant's  attorney, 
who  had  authority  to  confess  It.  was 
objected  to  because  the  record  showed 
that  such  attorney  acted  as  attorney 
for  both  parties.  It  was  held  that 
the  Judgment  was  a  valid  and  binding 
one.  The  court,  after  recognising 
the  general  rule  as  stated,  said:  '^ut 
this  does  not  prevent  an  attorney 
from  acting  as  umpire  by  consent  ot 
the  opposing  party.  It  is  llkewive 
(M>mpetent  for  two  principals,  with 
separate  and  independent  Interests, 
for  the  purposes  of  convenience,  to 
unite  and  appoint  a  common  agent. 
If  this  Is  done  knowingly,  with  the 
Intention  that  the  agent  shall  repre- 
sent each,  he  Is  authorised.  In  the  ab- 
sence of  specific  Instructions,  and 
when  there  Is  no  opportunity  of  re- 
sorting to  his  principals  for  advloe. 
to  adjust  the  relations  of  the  two"*>. 

51.  V.  8. — In  re  Boone,  83  Fed. 
944. 

Ind. — Bowman  v.  Bowman,  ISI  toA 
498.  66  NE  412:  Prioe  t.  Grand 
R^lds,  etc..  R.  CO:.  18  Ind.  1S7. 

Kan.— Purdy  v.  Ernst.  SS  Kan.  167. 
1^3  P  429. 

•  Mo.— Bent  v.   Priest.   10   Mo.  A~ 
643.  _ 
Wash. — Messenger  v.  Murphy,  ta 

Wash.  363.  74  P  4m 
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ties  are  not  advene,  or  where  the  elient's  interests 
an  not  hostile  to  those  of  the  other  party,  the 
att<ffney  may  aet  for  both  parties.'' 

Oriminal  tad  cirU  pr«cMdinci  arising  Mit  of 
saaa  nuittor.  An  attorney  cannot  properly  appear 
against  a  party  in  a  eriminal  proceeding  where  he 
is  employed  to  represent  such  party  or  has  repre^ 
sented  hun  in  a  civil  ease  arising  out  of  the  same 
matterB."' 

Formur  pablic  prosecutor  as  coniuel  for  defense. 

One  who  baa  acted  as  publio  proaeeator  may  not 


appear  in  defense  of  a  person  whose  case  was  on 
the  docket  during  bia  term  of  office.^* 
.  [$  106]  4.  Aettng  in  Diffeiwit  Capacities— a.  In 
OaniEal.  The  relation  of  attorney  and  client  is  of 
such  an  Important  nature  that  the  conrta  will  not 
allow  an  attorney  to  act  in  any  capacity  or  assume 
any  doty  inconsistent  with  his  office  of  attorney 
or  his  duty  to  his  dimt.  Public  policy  also  demands 
that  on  attorney  shall  not  act  in  any  other  capacity 
where  bis  duty  would  be  incompatible  wiUi  his  duty 
as  an  attorney.^"   But  where  such  duty  ia  not  in- 


sa.  u.  s.— Shaw  V.  sni.  95  u.  s. 

10,  34  U  -ed.  388;  In  re  Kaufman,  179 
Fed.  K62. 

Ala.— Bx  p.  Randall,  149  Ala.  640. 
it  S  870;  Carglle  t,  Rasan,  66  Ala. 

287. 

Ark. — ^WasBell  r.  Reardon,  11  Ark. 
T»S.  54  AmD  246. 

Cal.— McCabe  v.  Heaty,  138  Cal.  81, 
TO  P  1008;  Perkins  v.  WeBt  Coast 
Lumber  Co.,  129  Cal.  427.  62  P  57; 
Matter  of  Jones,  118  Cal.  499,  50  P 
76S.  62  AmSR  251. 

III. — J.  W.  Butler  Paper  Co.  v.  J.  L. 
Reean  PrlnUna  Co.,  Sfi  111.  A.  162. 

fiid. — Wallace  t.  Purber,  it  Ind. 
103. 

Ky. — Graves  v.  Long.  87  Ky.  44L,  9 
8W  297,  10  KyL  414. 

Maea. — Peckham  v.  Ramsey,  208 
U&BB.  112,  94  NB  290. 

Mlcb. — Webber  v.  Barry,  66  MIcb. 
127,  33  NW  289,  11  AmSR  466.  And 
■M  Cadillac  State  Bank  v.  Wexford 
Clr.  Judce,  189  Mich.  126,  102  NW 
6S7. 

Mo. — National  Hollow  Brake  Beam 
Co.  V.  BakewelL  224  Mo.  203.  123  SW 
561:  Stone  V.  Slattery,  71  Mo.  A.  442. 

N.  H.— KeUy  v.  McMlnnlman.  E8  N. 
H.  28S 

Pa.— Bsolf  Bids.,  etc..  Assoc.  v. 
Cleaver,  228  Pa.  60.  77  A  245. 

Tex.— Deerine  v.  Hurt,  2  SW  42; 
Klmnaons  v.  Abraham,  (Civ.  A.)  158 
SW  256. 

Wis. — Harrlgan  v.  Gilchrist,  121 
Wis.  127.  99  NW  909. 

[a]  AmlcaMe  adjutment. — An  at- 
torney may  represent  adverse  Inter- 
ests If  they  are  to  be  amicably  ad- 
justed. LAwall  V.  Oroman,  180  Pa. 
532,  37  A  98,  57  AmSR  662. 

[b]  Attomer  mar  zepre«elLt  two 
eUsBts  desbtur  mo*  r^tef. — Deerln? 
V.  Schreyer,  27  Misc.  237,  68  NTS  486. 

[cl  Preparation  of  papers. — An  at- 
torney may  act  for  both  parties,  to 
tbe  knowledge  of  each,  in  the  prepa- 
ration of  papers  needed  to  effect  their 
purpose,  where  he  gives  all  tbe  advice 
necessary  to  the  protection  of  each. 
Hobart  V.  Vail,  80  Vt.  152,  66  A  820. 

[d]  In  eoadMBKatloa  pnweedlBM 
the  employment  of  an  attorney  by 
property  owners  Interested  in  the 
propoMed  Improvements  is  not  neces- 
sarily anUgonlstic  to  his  employment 
by  an  owner  whose  property  has  been 
as»e«aed  to  pay  a  purported  benefit 
conferred  by  said  Improvements. 
Stone  V.  Slattery,  71  Mo.  A.  442. 

fe3  to.  Ml  aotton  to  foreoloae  (1) 
there  Js  no  Impropriety  in  the  counsel 
representing  the  defendants  also  rep- 
resenting an  intervener  claiming  title 
to  the  property.  Ingenhuett  v.  Hunt. 
16  Tex.  Civ.  A  248,  39  SW  310.  (2> 
Tbe  attorney  for  the  mortgagee  in  a 
foreclosure  suit  may  properly,  appear 
also  oM  attorney  for  a  purchaser  of 
the  eaulty  of  redemption.  Wallace  v. 
Pnrber,  62  Ind.  103.  (3)  In  a  fore- 
Clovore  proceeding,  where  one  of  the 
defendants  flled  a  cross  compjalnt.  it 
■wmM  proper  for  the  saihe  attorney 
to  appear  for  the  cross  pdmolalnant 
jmd  another  defendant  -Who.T  admits 
fhe  prior  lien  of  tbe  oroM  complalB- 
ant.  Van  Lioben  Sels  v.  Bunney,  131 
Cal.  4»».  68  P  773.. 

ffl  BaHkrapt  ead  tnurteea^d) 
•Pttmro  Is  no  adverse  or  conflicting  In- 
terest, between  tbe  bankrupt  and  the 
triust€>e  In  the  fM^eettdn  of  debts  due 
tbe  st»t«,  aad  an  attoraer  nur  rwre- 


sent  both  In  that  respect.  Keyes  v. 
McKerrow.  180  Mass.  261,  «2  NB  269. 
(2)  Such  employment  bas  been  for- 
bidden by  a  rule  of  the  federal  courts. 
Kaye*  v.  McKerrow,  rinpra. 

[g]  An  attorney  for  a  trustee  In 
baakznptcy  may  pMpare  a  claim  for 
a  eredtlor  where  the  Interests  of  the 
bankrupt  estate  are  not  prejudiced. 
In  re  Habegger,  139  Fed.  6».  71  CCA 
607,  3  AnnCaa  276. 

[h]  Attorney  aaaj  repre— nt  both 
borrower  and  londev  If  nntnally  wt- 
derstood^Lawall  v.  Groman,  180  Pa. 
532,  37  A  98.  57  AmSR  6SS. 

rn  Afttonuy  fev  iasolrsmt  oor- 
pomtlMi  oredlton^In  the  case  of 
Powell  V.  Willamette  Valley  R.  Co., 
16  Or.  398.  16  P  668,  in  a  proceeding 
to  wind  up  the  affairs  of  an  insolvent 
corporation,  third  parties  employed 
the  attorney  of  the  corporation  to 
buy  up  the  creditors'  claims,  so  that 
the  corporation  might  be  reorganised. 
It  was  held  that  as  long  as  the  at- 
torney  paid  for  the  clalmB  all  that 
they  were  worth,  there  was  no  breach 
of  trust  or  omutdenoe  in  his  failure 
to  Inform  the  creditors  of  the  con- 
templated reorganisation. 

[]]  Other  rslstloas  haia  not  In- 
oonsistent^d)  One  who  acta  as 
counsel  for  a  corporation  does  not 
commit  a  breach  of  trust  if  he  after- 
ward acts  as  counsel  in  a  proceeding 
asainst  a  director  to  recover  money 
wnlch  the  corporation  has  lost 
throuKh  a  breach  of  the  director's 
official  truat.  Bent  v.  Priest.  10  Mo. 
A.  643.  (2>  Plaintiff  In  attachment 
proceedings  cannot  object  that  the 
same  attorneys  appeared  for  defend- 
ant corporation  that  appeaaed  for  the 
complainant  In  prooeedlngs  im  chan- 
cery against  the  o<Hvoratlon  to  have 
a  receiver  appointed.  J.  W.  Butler 
Paper  Co.  V.  J.  L.  Regan  Printing  Co., 
35  111.  A.  162.  C3)  An  attorney  may 
act  for  a  third  person  in  obtaining 
property  through  a  defect  In  pro- 
ceedings conducted  by  him  to  gain 
posseaslon  thereof  after  the  relation 
with  his  former  client  has  ceased. 
Learned  v.  Haley,  34^  Cal.  60S.  <4) 
An  attorney  appointed  by  the  court 
to  discover  foreign  heirs,  after  dis- 
covering the  helra  may  contract  for  a 
contingent  fee  to  recover  their  Inter- 
ests. Cavanagh  v.  Polk  County  Dlst. 
Ct.,  163  Iowa  76.  144  NW  26.  (5) 
One  who  has  acted  as  attorney  at  law 
of  a  party  In  obtaining  a  Judgment 
may  act  as  commissioner  In  taking  a 
deposition  for  his  client,  to  be  used 
in  a  claim  suit  growing  out  of  the 
Judgment,  provided  ha  Is  not  the  at- 
torney in  the  clabn  suit,  and  does 
not  appear  to  have  any  Interest  In  the 
event  of  the  suit. .  Taylor  v.  Hunts- 
vllle  Branch  Bank,  14  Ala.  633. 

59.  In  re  Stephens,  77  Cal.  367,  19 
F  646  [mod  In  banc-.84  Cal.  77,  34 
P  46];  Peo,  V.  Spepeer,  61  Cal.  128; 
State  v.  Rocker,  130  Iowa  239,  106 
NW  -645;  State  v.  Halstead.  73  Iowa 
876,  36  NW  457.  flee  also  Com.  V( 
Gibbs,  4  Gray  <&Ut«s.>  146  (holding 
that  an  attorney  whb  has  acted  la  a 
civil  action  cannot,  on  appointment 
by  the  court,  perform  the  duties  of 
prosecuting  orocer.  In  the  absence  of 
the  district  attorney,'  in  a  criminal 
case  depending  upon  tb«  same  state 
of  taxtBi. 


[a] 


■tloHj    (1)  Defendant 


In  a  criminal  prosecution  flled  an  affi- 
davit tliat  be  had  engaged  one  T.  a 
lawyer,  to  defend  him;  that  be  had 
disclosed  to  him  the  facts  of  his 
case,  and  his  evidence,  etc.  P  flled 
an  affidavit  admitting  the  retainer, 
but  denying  that  he  had  learned  any- 
thing from  defendant  as  to  his 
grounds  or  means  of  defense.  It  was 
held  that  P  should  not  be  allowed 
to  assist  in  the  prosecution  against 
him.  Wilson  v.  SUte,  16  Ind.  392, 
(2)  An  attorney  representing  private 
Interests  cannot  be  retained  to  as- 
^t  In  the  prosecution  of  a  orlmlnal 
proceeding  growing  out  of  such  in- 
terests. Peo.  v.  Hurst,  41  Midi.  328, 
1  NW  1927.  (S)  Where  an  attorney 
retained  to  defend  a  prosecution  for 
bastardy  was  enjoined  perpetually 
from  acting  in  such  defense,  it  does 
not  prevent  his  appearing  for  the 
prosecuting  witness  In  an  action  by 
the  latter  against  the  same  defend* 
ant  in  another  court  for  damages  for 
a  breach  of  promise  of  marriage. 
Musselman  v.  Barker,  26  Netw.  727. 
42  NW  769. 

M.  Gaulden  v.  State,  11  Ga.  47. 
See  also  Com.  v.  GIbbs,  4  Gray 
(Mass.)  146;  Webber  v.  Barry,  66 
Mich.  127,  38  NW  289,  11  AmSR  466: 
State  V.  Howard.  118  Mo.  127,  24  SW 
48. 

[a]  "While  this  la  a  pnwtle* 
wUoh  ahonld  net  he  MMTaged  la  and 

only  permitted  under  very  rare  cir- 
cumstances, we  believe  that  where 
the  trial  court,  having  knowledjge  of 
all  the  clrcumstancea  makes  an  or- 
der permitting  counsel  to  defend  one 
against  whom  the  same  counsel  has 
prepared  an  Information,  and  where 
the  district  attorney  la  cognisant  of 
the  making  of  such  order  and  makes 
no  objection  thereto.  In  the  absence 
of  any  proof  showing  that  the  at- 
torney made  use  of  any  Information 
which  he  had  previously  secured 
while  In  the  employment  of  the  state, 
it  does  not  present  a  case  which 
would  Justify  us  in  disbarring  coun- 
sel." Peo.  V.  Johnson.  40  Colo.  460. 
463,  90  P  1038. 

OS.  White  V.  Haffaker,  27  111.  349, 
351  (holding  that  a  complainant's 
solicitor  could  not  properly  act  as  a 
special  master  to  execute  the  decree 
In  the  case  In  which  be  had  acted  as 
solicitor.  The  court  said;  "In  all 
legal  proceedings,  and  at  every  stage 
of  a  cause,  courts  scrupulously  guard 
against  entrusting  the  execution  of 
its  mandates,  to  persons  having  any 
Interest  in  the  cause.  Tbe  law,  for 
wise  purposes,  acts  alone  through 
disinterested  agenta  Zt  will  not 
tempt  those  having  an  Interest  In 
any  way  to  abuse  Its  process,  for  the 
purpose  of  promoting  selfish  ends. 
The  relation  of  attorney  and  client 
is  so  Intimate,  and  the  ddty  of  at- 
torney to  protect  the  interest  of  the 
<dlent  la.  so^gld,  'that  it  can  hardly 
be  supposed  mat  he  would  be  willing, 
even  If  he  were  a  disinterested  per- 
son, to  be  entrusted  with  the  en- 
forcement of  the  legal  rights  of  hla 
client.  .  .  .  Siich  a  position,  it  seems 
to  us,  would  never  be  sought,  and  It 
should  not  be  Imposed  by  the  court") ; 
Spinks  V.  Davis,  32  Miss.  152  (hold- 
ing that  a  contract  by  which  an  at- 
torney agreed  to  collect  a  claim 
against  a  decedent's  estate,  and  foi 
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compatible  with  ktB  dnties  as  an  attorney,  he  may 
act  in  both  capacities.'* 

[$  107]  b.  Constable  Acting  as  Attorney.  The 
statutes  sometimes  forbid  the  constable  who  serves 
process  in  an  action  from  appearing  as  attorney  at 
the  trial,'''  and  where  the  constable  has  appeared 
for  plaintiff  and  proved  bis  cause  of  action,  a  judg- 
ment in  bis  favor  cannot  be  allowed  to  stand,  al- 
tboQgh  there  was  no  appearanee  hy  defendant  or 
any  one  in  bis  behalf.'" 

108]  a.  Liability  for  Oosts— 1.  In  0«n«raL 
An  attorney  is  not  liable  for  the  costs  of  suit  un- 
less be  has  engaged  to  become  liable  or  imless 
such  liability  has  been  imposed  upon  him  by  stat- 
ute    or  nife  of  court.**    Of  course  where  the  at- 


torney is  the  real  party  interested  he  will  be  re- 
qnired  to  pay  costs  as  in  the  case  of  any  other  liti- 
gant."' But  a  beneficial  interest  in  a  cause  of  action 
does  not  render  an  attorney  liable  for  costs  where 
snofa  beneficial  interest  consists  of  a  right  to  a  por- 
tion of  the  sum  or  property  recovered  as  compenst- 
tion  for  bis  services  in  the  action.** 

109]  2.  On  IndoXBomont  of  Writ.  An  attor- 
ney has  sometimes,  by  statute,  been  held  liable  tor 
costs  on  the  indorsement  of  the  writ,  where  plain- 
tiff was  unable  to  pay  or  was  a  nonresident.*^ 

[$  110]  3.  WhenPlaintiir  IsKonrendent  The 
liability  of  an  attorney  for  costs  where  plaintiff  ia 
a  nonresident  is  purely  statutory/*  and  will  be  en- 
f<Hveid  only  where  plaintiff  is  required  to  give  ae- 


that  purpose  agraeA  to  administer  on 
the  estate,  was  void  as  against  pub- 
lic policy,  since  his  duty  as  attor> 
ney  and  as  administrator  were  In- 
compatible with  each  other) ;  Law- 
rence V.  Iiawrence,  4  jBdw.  <N.  T.) 
SET;  Jones  v.  Boulware,  39  Tex.  3€7. 

[a]  azsoator  ot  Mtat*  of  mort- 
fttmc  asd  attonMjr  for  mortCHT**-— 
The  relations  of  executor  for  the  es- 
tate of  a  mortragor  and  attorney  for 
the  mortgagees  are  Inconsistent,  and 
the  same  party  cannot  properly  fill 
both.  Annely  v.  De  Saussure,  12  8.  C 
4S8 

[b]  TnwUo  tn.  baaknivtoT  aa  at- 
toner  'O'  oredltors. — "Where  an  at- 
torney accepts  the  office  of  trustee, 
he  surrenders  for  the  time  his  stand- 
ing In  the  court  of  bankruptcy  as  an 
attorney  for  creditors."  In  re  Evans, 
116  Fed.  90». 

[c]  Attoraer  as  witnessed)  It 
Is  Improper  for  an  attorney  to  accept 
a  retainer  from  a  party  who  expects 
to  call  htm  as  a  witness.  Flood  v. 
BoUmeler,  (Iowa)  138  NW  1102.  (2) 
It  Is  the  duty  of  an  attorney  to  en- 
tirely sever  his  connection  with  the 
case  Immediately  on  Its  becoming  evi- 
dent that  It  will  be  necessary  to  call 
him  as  a  witness.  Onstott  v.  Edel, 
222  111.  201.  88  NB  806.  12  AnnCas  28; 
Wicks  v.  Wheeler.  129  111.  A.  412. 
<S>  "It  Is  unseemly  for  a  member  of 
the  bar  voluntarily  to  place  himself 
In  a  position  where  his  duty  to  his 
client  requires  him  to  address  court 
or  Jury  on  the  question  what  degree 
of  credibility  should  be  given  to  his 
own  sworn  testimony."  New  Tork 
Cent,  etc.,  R.  Co.  v.  Henney,  207  Fed. 
78.  81,  124  CCA  635  [ad  200  Fed. 
960].  (4)  Attorneys  should  not  act 
as  detectives  and  professional  Inves- 
tigators, and  thus  prepare  themselves 
as  alleged  competent  witnesses  In  Ju- 
dicial Investigations  to  accomplish 
any  desired  result.  U.  S.  v.  Rubin, 
218  Fed.  245. 

[d]  An  attorney  wuned  as  oo- 
respoadeat  In  •  dtvoroe  oaae  will  not 
be  permitted  to  act  as  both  counsel 
and  witness.  Wilson  v.  Wilson,  S9 
Nebr.  749.  132  NW  401. 

S6.  Ala, — Taylor  v.  Huntsvllte 
Branch  Bank,  14  Ala.  683. 

Ind. — Union  Mut.  L.  Ins.  Co.  v.  Bu- 
chanan, 100  Ind.  63. 

Iowa. — Smith  v.  Chicago,  etc.,  R. 
Co..  60  Iowa  615.  IE  NW  291. 

£a.— Fly  v.  Noble,  27  La.  Ann.  «67. 

N.  H.— Hall  V.  Braokett,  60  N.  H. 
21S. 

Ont. — Romanes  v.  Fraaer,  16  Grant 
Ch.  (U.  C.)  97  [aff  reh  17  Grant  Ch. 
(U.  C.)  267]. 

Ca]     Veparate  enmloyuenta  IMA 

not  oonfllotlBy. — (1)  The  fact  that  an 
attorney  Is  employed  as  an  agent  to 
negotiate  loans  does  not  preclude  him 
from  rendering  professional  services 
to  his  principal.  Union  Mut.  L.  Ins. 
Co.  V.  Buchanan.  100  Ind.  63.  (2)  So 
also  a  person  who  acted  as  commis- 
sioner to  examine  and  allow  claims 
against  an  Insolvent  savings  bank  Is 
not  disqualified  from  acting  aa  at- 
torney  for  the  assignee.     Hall  v. 


Brackett.  60  N.  H.  215.  (2)  The 
master  In  chancery  who  grants  the 
preliminary  Injunction  In  a  suit  to 
enjoin  certain  taxes  1b  competent  to 
appear  as  counsel  for  defendant  In 
subsequent  proceedings  In  the  action. 
Barrett  v.  Waters.  It  111.  A.  662.  (4) 
The  fact  that  an  attommr  Is  a  stock- 
holder does  not  preclude  him  from 
sustaining  the  relation  of  attorney 
to  the  corporation,  and  being  retained 
and  recovering  for  his  services;  the 

{iresumptlon  la  that  the  services  are 
enl.  Barker  v.  Cairo,  etc.,  R.  Co., 
2  Thomps.  A  C.  (N.  T.)  82S. 

57.  Wilkinson  v.  Vorce.  41  Barb. 
(N.  T.)  270;  Hitchcock  v.  Van  Pelt, 
4  E.  D.  Smith  (N.  T.)  485;  Knight  v. 
Odell,  18  HowPr  (N.  Y.)  279;  Ford 
v.  Smith.  11  Wend.  (N.  T.)  78. 

[a]  Such  appearanoea  h»T«  been 
oondenmed  In  the  ainenoe  of  any 
statate  forbidding  them.  Tallman  v. 
Woodworth.  2  Johns.  <N.  T.)  385. 

[b]  A  peraon  apeolally  deputised 
by  a  Justice  of  the  peace  to  serve  a 
summons  Issued  by  such  Justice  Is 
to  t>e  deemed  a  constable  quoad  the 
action,  and  Is  prohibited  from-  ap- 
pearing as  attorney  for  plaintiff  on 
the  trial.  Knight  v.  Odell,  18  HowPr 
(N.  T.)  279  [foil  Wilkinson  v.  Vorce, 
41  Barb.  <N.  T.)  870]. 

[c]  natate  not  M»lleaUe  to 
ooarta  In  ol^  of  ireir  Toik.^ — Hitch- 
cock V.  Van  Pelt,  4  E.  D.  Smith  4S5. 

[d]  A  statMa  foxMddlaw  tha  oea- 
■taUa  to  *appsag  and  advoeaM"  was 
not  violated  where  the  constable  who 
served  the  summons  appeared  for 
plaintiff,  and  presented  his  demand 
to  the  Justice,  but  did  not  appear  at 
the  trial.  Phlnney  v,  Barle,  9  Johns. 
(N.  Y.)  362.  See  also  Kittle  v.  Baker, 
9  Johns.  (N.  Y.)  364. 

58.  Ford  v.  Smith.  11  Wend.  (N. 
Y.)  75. 

B9    Rosa  v.  Calder,  S  U.  C  Q.  B. 

180. 

60.    See  Infra  t|  109,  110. 

81.    See  court  rules. 

[a]  In  Sawall,  under  Hawaii  Clr. 
Ct,  Rules  No.  24c,  attorneys  are  lia- 
ble for  costs  of  court  Incurred  by 
their  respective  clients,  but  this  does 
not  Include  fees  or  disbursements. 
Walkulanl  v.  Carter.  12  Hawaii  83; 
Kanabele  v.  Wakefield,  11  Hawaii  258. 

68.  Kelly  v.  New  York  City  R.  Co., 
122  App.  &v.  467,  106  NTS  894. 

8>.  Banta  v.  Naughton.  7  NTSt 
S84. 

Booker  v.  Stlnehfleld,  47  He. 
240:  Harkneas  v.  Farley,  11  He.  491; 
Phllpot  v:  McArthur,  10  Me.  127; 
Skimngs  V.  Boyd,  10  He.  43;  Strout 
V.  Bradbury.  5  Me.  313:  How  v.  Cod- 
man,  4  Me.  79  (In  a  note  to  which 
case  the  court  said  that  the  statute 
had  abolished  the  common  law.  as 
to  the  Indorsement  of  writs,  to  the 
effect  that  an  agent  who  makes  a 
contract  In  the  name  of  his  principal 
Is  not  bound);  Davis  v.  McArthur,  2 
Me.  27;  Johnson  v.  Sprague.  183  Mass. 
102,  66  NB  422;  Horrlll  v.  Lamson, 
138  Mass.  115;  Wheeler  v.  Lynde,  1 
Allen  (Mass.)  402;  Seagrave  v.  Brick- 
son,   11   Cuah.   (Mass.)   89;  State  v. 


Ackley,  8  Cush.  (Mass.)  98;  McOee  t. 
Barber.  14  Pick.  (Mass.)  212;  Clark 
v.  Paine,  11  Pick.  (Mass.)  66;  Chap- 
man v.  Phillips.  8  Pick.  (Mass.)  t6; 
Chadwick  V.  Upton.  3  Pick.  (Mass.) 
442;  Talbot  v.  Whiting,  10  Mass.  269; 
Fairbanks  v.  Towneend.  8  Mass.  4(0: 
Middlesex  Tump.  Corp.  Tufts.  S 
Mass,  266;  Ruggles  v.  Ives.  6  Mast. 
494:  Woods  V.  Blodgett,  16  N.  H.  SH: 
Pettlnglll  V.  McGregor.  IS  N.  H.  179; 
Kingsbury  v.  Cooke,  Smith  (M.  H.) 
217  (holding  that  an  attorney  who 
Indorses  a  writ  for  plaintiff  Is  liable 
for  costs  awarded  defendant,  al- 
though the  coats  were  occasioned  by 
a  set-off  pleaded  by  defendant). 

[a]  In  ICalne  and  Kaasaehnssttt 
the  statutes  (Me.  Rev.  St.  [ISBS]  p 
673  8  6;  Mass.  Fub.  St.  [1882]  c  ICl 

1  24)  provide  for  indorsement  by 
some  sufficient  person  who  Is  an  In- 
habitant of  the  state:  whereas  the 
old  statutes  (Me.  St.  [1821]  c  67  | 
8;  Mass.  St.  [1874]  o  25)  provided 
for  Indorsement  by  plaintiff,  bis 
asent,  or  attorney.  Many  of  the 
Older  decisions  are  therefore  mm 
or  less  obsolete. 

[b]  In  Vew  KaamaUze,  by  the 
statute  of  Febr.  9.  1791.  a  act  fa. 
against  an  attorney  as  Indorser  of 
a  writ  must  allege  that  defendant 
Uidorsed  the  writ  as  attorney  of  plain- 
tiff in  the  original  sulL  Famum  v. 
Bell,  2  N.  H.  72. 

6B.  Court  Ofncers  v.  HInea,  22  (3a. 
ElS;  Rosa  v.  Harvey,  22  Ga.  288; 
Mackey  v,  Blake.  IE  Ga.  402;  Car- 
mlchael  v.  Pendleton,  Qudl.  (Oa-) 
173:  Reed  v.  Benzlne-ated  Soap  Ca. 
72  N.  J.  Eq.  622,  66  A  1008;  Renwick 
V.  New  Cent.  Coal  Co..  55  N.  Y.  Super. 
444.  14  NYCIvProc  114;  Matter  of 
Levy.  2  NYCIvProc  108;  WiUmont  v. 
Meserole,  48  HowPr  (N.  Y.)  430: 
Boyce  v.  Bates.  8  HowPr  (N,  Y.)  495; 
Cobb  V.  Robinson,  1  HowPr  (N.  Y.) 
235;  Gillespie  v.  Stanlesa,  1  HowPr 
(N.  Y.)  101;  Jones  v.  Savage.  10 
Wend.  (N.  T.)  621;  Wright  v.  Black. 

2  Wend.  (N.  Y.)  258;  People  v.  Marsh, 

3  Cow.  (N.  Y.)  334;  Waring  v.  Bar- 
ret. 2  Cow.  (N.  Y.)  460  (where  real 
plaintiff  was  a  resident,  but  nominal 
plaintiff  was  a  nonresident);  Knowlea 
V.  Frawley,  84  Wis.  119.  E4  NW  107. 
See  also  Molr  v.  Brown,  9  HowPr  (N. 
Y.)  270;  Alexander  v.  Carpenter,  3 
Den.  (N.  Y.)  266;  Pflster  v.  GUleayle, 
2  Johna.  Caa.  (N.  Y.j  109;  Jackson  v. 
Powell,  2  Johns.  6i8.  (N.  T>  C7; 
Balbl  V.  Ihivet,  3  Bdw.  (N.  Y.)  418. 

(a]  A  oanae  Mmoved  *o  taia  sa- 
preue  oonrt  by  habeas  oorpna  Is 
wtthln  the  rule  that  the  attorney  for 
a  nonresident  shall  be  liable  for  coats 
If  security  Is  not  given  before  salt 
brought.  Baley  v.  Warden,  8  Cow. 
(N.  Y.)  113. 

[b]  An  aamrer  by  way  of  a  oiQM 
bUl  la  a  pleading  In  th«  orlglaal 
canaa^  and  costs  thereon  are  OMts  for 
which  the  solicitor  filing  a  bill  tot 
a  nonresident  complalwnt  Is  re- 
sponsible. If  complainant  has  not 
given  the  security  required  by  stat- 
ute. Reed  v.  Benslne-ated  Soap  Ok 
72  N.  J.  Bq.  622.  8E  A  1808. 
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curity,"  and  if  the  right  to  such  security  is  waived 
as  to  plaintiff  the  waiver  inures  to  the  benefit  of 
the  attorney."'    The  attorney  is  liable  only  where  , 
he  has  instituted  a  suit  for  a  sole  plaintiff  who  is 
a  nonresident  or  for  two  or  more  plaintiffs  all  of  , 
whom  are  nonresidents."    Moreover  plaintiff  must 
have  been  a  nonresident  at  the  commencement  of  ^ 
the  suit." 

[i  111]  4.  On  Gronnd  of  Miscoiidiict  or  Ne^- 
gencB.  Where  an  attorney  has  been  guilty  of  un- 
authorized or  ne^igent  acts  or  of  general  profes- 
sional misconduct,  he  is  often  held  liable  for  costs 
by  the  court  as  a  punishment  for  such  acta  or  mis- 
conduct."' 

^peitinmt  or  soandalons  nutter  in  pleadings. 

All  attorney  who  inserts  io  the  pleadings  imperti- 
nent or  scandalous  matter  may  be  made  personally 
li^le  to  the  adverse  party  for  the  eoata  of  expung- 
ing eueh  matter.^* 

Hnltivlication  of  procaedings  in  canoe.  If  any 
attorney  in  a  federal  eonrt  appears  to  have  multi- 
plied the  proceedings  in  any  cause  before  such  eourt, 
»  as  to  increase  costs  unreasonably  and  vezatiously, 
he  irill  be  required  by  order  of  the  court  to  satisfy 
any  excess  of  eosts  so  increased.^'  Under  the  new 
federal  equity  rales  eosts  may  be  imposed  upon 

66.  Reed  v.  Benzlne-ated  Soap  Co.. 
72  N.  J.  Eq.  622,  65  A  1008. 

67.  -  Reed  v.  Benslne-ated  Soap  Co., 
72  K.  J.  Bq.  <22,  «5  A  IMS. 

68.  Berrle  v.  Atkinson,  114  Oa.  TOS. 
40  ax  708.  .  _ 

66.    Lonff  T.  Hall,  5  N.  T.  Super. 
729. 

[a]   Meet  of  mAsagumt  smaonl. 

— Where  a  plaintiff  Is  a  resident  at 
ihe  -oonnnenceinent  of  the  suit,  his 
subsequent  removal  from  the  state  or 
beyohd  the  jurisdiction  of  the  court 
will  not  make  his  attorney  liable  for 
costs,  although  he  proceeds  In  the 
suit.  IjOuc  v.  Hall,  5  K.  Y.  Super. 
729, 

TO.    111. — Anonymous,  11  in.  488. 

Ind.— Brown  v.  Brown,  4  Ind..  627, 
B8  AmD  641;  Loveland  v.  Jones,  4 
Ind.  184.  ^ 

Ky. — RespasB  v.  Morton,  Hard.  226. 

N.  Y. — ^Post  V.  Charles  worth,  66 
Hun  266,  21  NYS  168;  Attleboro  Nat. 
Bank  V.  Wendell.  64  Hun  208,  19  NTS 
45:  McVey  v.  Cantrell,  8  Hun  622; 
Jordan  v.  National  Shoe,  etc..  Bank, 
45  N.  Y.  Super.  423;  Baur  v.  Bets.  7 
NYClvProc  233.  1  HowPrNS  344; 
Schauffhnesn^  v.  RelHy.  41  HowPr 
182;  Peo.  v.  Bradt.  6  Johns.  318;  Den 
V,  Fen,  Col.  &  C.  Cas,  S«2;  Cornell  v. 
Allen.  Col.  A.  C  Cas.  74:  American 
Ins.  Co.  V.  Oakley,  9  Patge  496,  38 
AmD  561;  Cushman  v.  Brown,  6  False 
539;  Powell  v.  Kane,  6  Palse  26B; 
Kane  v.  Van  Vranken.  B  Patge  62, 
See  also  Beer  v.  Orthaus,  128  App. 
Plv.  920.  113  NYS  533. 

N.  C. — Ex  p.  Robblns,  «3  N.  C. 
309. 

Oh. — Falor  v.  Beery.  8  OhSftCP  806, 
S  OhNP  290,  7  OhNP  646. 

Tenn. — Sharp  T.  Fields,  5  Lea  826. 

'  Tex.— Parrlah  V.  State,  (Cr.  A.)  150 
9W  463. 

"Va. — Howard  v.  Rawson,  2  Lelsh 
(t9  Va.)  783. 

'EnST- — ^Pricker  ,  v.  Van  Orutten, 
[18963  2  Ch.  649;  Harbin  v.  Master- 
man,  [18961  1  Ch.  851;  Nurse  v. 
Dumford,  IS  Ch.  D.  764;  Newblggin- 
by-tlie-Sea  Gas  Co.  v.  Armstrong.  13 
era.*  D.  310.  Compare  In  re  Arm- 
strcmar.  [1886]  1  Ch.  686  (holding 
that,  where  a  solicitor,  hsllevlng  his 
client  to  be  of  sound  mind,  obtained 
an  order  for  her  on  an  ex  parte  ap- 
plication, without  disclosing  the  fact 
that  a  petition  in  lunacy  was  pend- 
ing against  her.  and  she  was  subse- 
Quently  found  to  be  of  unsound  mind, 
ha  bM  not  been  guilty  of  such  pro- 


'solieitors  as  welt  as  partis  for  infraction  of  the 
rules  deigned  to  secure  reduction  of  the  record  on 
appeal." 

Attorner  appearing  for  himself.  Where  an  at- 
torney in  the  prosecution  of  an  action  conducted  by 
him  for  himself  and  in  his  own  behalf  is  guilty  of 
such  misconduct  as  would  subject  him  to  the  pay- 
ment of  costs  and  to  imprisonment  for  nonpayment 
in  case  the  suit  was  being  conducted  by  faim  for 
a  third  person,  he  is  not  exempt  from  the  liability 
for  such  costs  merely  because  he  himself  is  tbe  party 
litigant,  but  is  held  to  the  same  degree  of  responsi- 
bility in  the  one  case  as  in  the  otber.^* 

U2]  5.  Enforcement  of  LiabiUty.  Tbe  liabil- 
ity of  an  attorney  for  costs  may  be  enforced  by  an 
application  for  an  order  requiring  the  attorney  to 
pay  costs,'* 

U  113]  H.  Liability  to  Third  Persons— 1.  In 
Contract.  At  common  law  the  attorney  of  record 
cannot  be  held  personally  responsible  to  clerks, 
sheriffs,  or  other  officers  for  their  fees  for  services 
rendered  in  behalf  of  his  client  in  the  progress  of 
tbe  cause  unless  there  is  proof  of  his  express  prom- 
ise to  pay  them,  or  of  some  practice  or  course  of 
dealii^  from  whieb  such  personal  promise  ean. 
be  in^ed,**  The  same  is  tzue  of  fees  of  wit- 


fesslonal  misconduct  as  to  make  him 
liable  for  the  costs  upon  application 
to  discharge  the  order). 

N.  B.— Doe  V.  Dobson.  7  N.  B.  581; 
Belts  V.  Chapman,  7  N.  B.  460. 

See  Palakl  v.  Paakaula.  t  Hawaii 
266;  Gore  Dlst.  Mut.  F.  LDS.  Co.  v. 
Webster,  10  CanLJ  190;  Sorlbner  T. 
Parcells,  20  OnL  654:  Anonymous.  4 
Ont.  Pr.  242;  Leonard  v.  Qlendennan, 
Draper  (U.  O.)  882;  Brlghani  v. 
Smtt^  2  Ch.  Chamb.  (U.  a)  462. 

[a]  BeMOS  for  mls^The  rule  Is 
based  on  the  power  of  a  court  to 
punish  any  of  Its  oRtcers,  including 
attorneys,  for  a  contempt,  in  a  proper 
case,  and  the  power  to  compel  an  at- 
torney to  pay  costs,  for  negligence 
or  professional  misconduct.  Is  not  a 
distinct  power,  but  only  a  branch  of 
the  general  power  to  punish  for  con- 
tempt.   Ex  p.  Bobbins,  63  N.  C.  809. 

[b]  wiisr*  a  wxlt  of  mtov  has 
Iwsa  sued  out  Impgoyrty,  the  attor- 
ney will  be  charged  with  the  costs 
of  the  same.  Struppmann  v.  Muller, 
65  HowPr  (N.  Y.)  427;  Kerr  v.  ChllU- 
cothe  Bank,  Wright  (Oh.)  737. 

[c]  Uoonwet  tnuuNnpti— An  at- 
torney for  appellant  who  was  the 
cause  of  an  incorrect  transcript  be- 
ing certlOed  to  tbe  court  of  civil  ap- 
peals, and  who  negligently  permitted 
the  papers  In  the  case  to  be  lost,  will 
be  taxed  with  all  the  costs  of  the  pro- 
ceeding in  an  attempt  to  procure  the 
correct  transcript  eKoept  that  part 
taxed  against  a  clerk  of  the  trial 
court.  Parrlsh  v.  State,  <Tflx.  Cr. 
A)  150  SW  463. 

[d]  ralss  •tatemMrta^<l)  Where 
an  attorney,  even  In  good  'faith, 
makes  or  adopts  a  statement,  the  un- 
truth of  which  he  ought  by  reason- 
able diligence  to  have  known,-  and  a 
wrongful  order  Is  made  by  the  court, 
-grounded  on  such  statement,  he  is 
^Uable  to  Indemnify  kll  who  suffer 
from  the  making  of  sneh  order.'  Re 
Spencer.  89  L.  J.  Oh.  841.  (2>  But 
false  statements  In  an  affidavit,  In- 
advertefttly  made,  are  not  ground  for 
Imposing  costs  upon'  an  attorney  per- 
sonally. Hauser  v.  Hersog,  141  App. 
Div.  622,  128  KYS  S8t. 

[e]  asutthutloii  of  iaoompstwit 
wita— . — ^Where  an  attorney  pro- 
ceeds in  the  examination  of  a  wit- 
ness notwithstanding  the  decision  of 
the  examiner  that  he  is  Incompetent, 
he  will  be  charged  with  costs,  unless 
It  appears  that  there  was  reasonable 
cause  to  doubt  the  correctness  of  the 


examiner's  decision.  Scott  v.  Young. 
4  Paige  (N.  Y.)  542. 

[f]  Where  an  attMMj^  nscU- 
goaee  makes  U  nscsssasy  tat  Us 

ollMit  to  Msort  to  a  ohaaoscy  ooazt 

to  be  relieved  from  the  consequences 
of  the  former's  mistake,  the  attorney 
may  be  made  liable  for  the  extra 
costs.  Respasa  v.  Morton,  Hard. 
<Ky.)  226. 

[g]  Mistaken  i«al  of  an  attorney, 
not  coupled  with  deceit  or  other  im- 

E roper  conduct,  cannot  be  punished 
y  imposition  of  costs  on  him  as  a 
fine.    Bird  v.  Wessels,  119  NYS  329. 

71.  McVey  v.  Cantrell.  8  Hun  (N. 
Y.)  622:  Peo.  v.  Murray,  23  NYCiv 
Proc  68,  22  NYS  IOBT  Powell  V. 
Kane,  5  Paige  (N.  Y.)  866  Caff  2  Edw. 
460], 

[a]    meaaon  or  uotlTo  InunaterlaL 

— >An  attorney  who  signs  an  imperti- 
nent pleading  is  liable  for  the  costs, 
although  he  may  have  done  It  as  a 
friend,  without  reward,  and  without 
reading  the  pleading.  Cushman  v. 
Brown,  6  Paige  (N.  Y.)  639. 
n.   U.  S.  Rev.  St.  I  982. 

(a]  What  oonstltstes  mnltipUea- 
tion  of  prnrssfllngs — The  continua- 
tion of  a  pending  suit  for  Infringe- 
ment of  a  patent,  and  the  taking  of 
testimony  therein  by  complainant 
after  It  has  filed  a  petition  for  a  re- 
Issue  on  the  ground  of  the  Invalidity 
of  the  patent  in  suit,  constitute  a 
"multiplication  of  proceedings"  so  as 
to  unreasonably  and  vexatlously  in- 
crease the  costs  within  the .  meaning 
of  U.  S.  Rev.  St.  I  982.  Motion  Pic- 
ture Patents  Co.  V.  Yankee  FUm  Co.. 
192  Fed.  184  [mod  201  Fed.  63,  119 
CCA  401]. 

[b]  The  word  ^^sta"  Includes 
expenses  and  taxable  disbursements. 
Motion  Picture  Patents  Co.  v.  Yankee 
Film  Co..  192  Fed.  13<. 

73.  Equity  Rule  No.  76.  . 

74.  In  re  Kelly.  62  N.  Y.  198. 

76.  Bogart  v.  Eleclrleal  Supply 
Co..  27  Fed.  722,  23  Blatchf.  652; 
Struffmen  v.  Muller.  74  N.  Y.  594; 
Hatter  of  Levy,  10  Daly  <N.  Y.>  391, 
2  -NYClvProc  108;  Anonymous,  2 
Cow.  (N.  Y.)  589;  Slgoumey  v.  Wad- 
dle. »  Paige  (N.  Y.)  481. 

76.  Doughty  v.  Paige,  48  Iowa  488; 
Preston  v.  Preston,  1  Dougl.  (Mich.) 
292;  Russell  v.  Ferguson,  77  Vt.  433, 
60  A  802:  Wires  v.  Briggs,  5  Vt.  101. 
26  AmD  284;  Crocker  v.  Hutchinson, 
2  D.  Chipm.  (Vt.)  117;  Merrlman  V. 
Newman.  20  Wkly.  Rep.  869. 
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ncBBea,*^  ateDogn^elrs,*^  or  other  ofOeem  of  the 
oourt.^" 

IiU1nUl7 1^  iUtntM  or  rnlM  of  practice.  In  some 
joriBdictions,  however,  by  reason  of  either  statntory 
proviaioDS  or  rules  of  .  prafitice,  an  attorney  U  .held 
liable  for  all  costs  incurred  on  behalf  of  his  cUent 
for  the  fees  of  officers  or  witnesses.***  The  attorney 
ts  liable,  not  on  his  own  account,  but  for  his  client; 


his  liability  is  that  of  a  gnai^tor,**  the  goaruty 
arising  from  his  indorsement  of  the  original  writ  u 
from  the  promise  implied  upon  his  giving  direction 
to  the  offleer  to  perform  certain  acts  in  the  eosiie 
of  the  cause.*'  But  this  rule  being  in  opposition  to 
the  elementary  principles  of  agency,  it  has  been  bdd 
that  it  ^ottld  ^  strictly  limited  in  its  appUeation 
and  not  extended  to  analogous  cases,  unless  it  ap- 


ta]   MoMtplM  of  mg^ner  appUMU** 

— (I)  In  Judson  v.  Gray,  11  N.  Y. 
408",  411.  the  court,  by  SeMen,  J., 
said:  "It  Is  a  well  settled  rule  of  the 
common  law,  that  where  one  person 
contracts  as  the  agent  of  another, 
and  the  fact  of  his  agency  Is  known 
to  the  person  with  whom  he  con- 
tracts, the  principal  alone  and  not 
the  agent  Is  responsiWe.  This  rule 
Is  directly  awltcable  to  the  case  of 
attorney  and  client,  and  has  been 
so  applied  whenever  tha  question 
hiiK  arisen,  except  In  th«  state  of 
New  York.  It  was  thus  applied  In 
England  In  the  cases  of  Maybery  v. 
HahStleia,  9  Q.  B.  764,  58  ECL  7S4, 
lis  ReprLot  1466;  Hartop  v.  Juckes,  1. 
M.  A  S.  709.  106  Reprint  264;  Robins 
V.  Bridge,  8  H.  A  W.  114,  160  Re- 
print 1079;  In  Vermont,  In  the  cases 
of  Wires  V.  Briggs,  5  Vt.  101,  2S 
AmD  284,  and  Sargeant  v.  Pettfbone, 
il  ,Aik.  S6&;  In  Marj'land,  In  the  case 
of  Maddox  v.  Crunch,  4  Ilarr.  &  M. 
348;  In  Pennsylvania,  in  Moore  v. 
Porter.  13  Serp.  &  R.  inO;  and  In 
Michigan.  In  ITcston  v.  PreSton,  1 
l>oiigl.  2<<-2:'  12)  Tn  RobiiiH  v.  Bridge. 
.S  M.  &  W.  114.  113,  It.-prlnt  1079, 

Lord  Ablnper  obHervtd:  "The  at- 
torney ia  known  merely  as  the  agent 
— the  attorney  of  the  principal,  and 
Is  directed  by  the  principal  himself. 
The  agent,  acting  for  and  on  the  part 
of  the  principal,  does  not  bind  him- 
self, unless  he  offers  to  do  so  by  ex- 
press words."  (S)  The  case  of  How 
V.  Codman,  4  Me.  79,  recognises  that 
the  rul«  at  common  law  was  that  an 
attorney  was  not  liable  for  costs,  ex- 
cept on  a  specific  undertaking  by  him 
to  pay  them. 

[d]  a  onstom  of  tb«  ftttoxMjs  of 
a  ooBA^  to  hold  fkoBUMlToi  rMpmsU 
Uo  for  aherlfts'  fees  In  cases  where 
they  were  employed  does  nbt  sub- 
ject an  attorney  to  liability  therefor 
in  the  absence  of  an  express  agree- 
ment or  of  proof  that  the  attorneys 
were  accustomed  to  pay  for  such 
services  regardless  of  the  responst- 
blllty  of  their  clients.  The  fact  that 
the  attorney  contracts  for  such 
Bervlces  does  not  render  him  liable, 
since  he  acts  In  the  capacity  of  agent 
for  his  client.  Doughty  v.  Paige,  48 
Iowa  483. 

77.  Sargeant  v.  Pettlbone.  1  Alk. 
(Vt.)  355:  Crooker  v.  Hutchinson,  2 
D.  Chipm.  (Vt.)  117;  Pendall  t. 
Noakes.  3  Jur.  726;  Robins  v.  Bridge, 
3  M.  &  W.  lU,  150  Reprint  1079. 
See  however  Evans  v.  Phlilpotts,  9 
C.  &  P.  270.  38  ECL  166. 

[a]  Ohtagmm  and  expenses  of  ex- 
pert wltaosi, — <1)  An  attorney,  be- 
ing in  the  position  of  an  agent  for 
his .  client.  Is  not  liable  for  the 
charges  or  expenses  of  a  skilled  wit- 
peas  retained  by  him  in  pursuance 
of  his  general  instructions  to  make 
surveys,  researches,  calculations,  or 
experimenta,  with  a  view  to  examina- 
tion as  a  witness  in  his  client's  cause. 
The  client  in  such  a  case  is  prima 
fade  liable,  and.  although  it  Is  com- 
petent for  the  attorney  to  make  him- 
self personally  responsible  tor  their 
charges,  there  must  be  evidence  of 
an  express  undertaking  on  his  part 
to  do  so,  and  the  mere  fact  that  the 
attorney  has  employed  the  witness  In 
auch  a  way,  and  that  In  the  course 
of  the  cause  he  has  communicated 
with  such  witness,  that  being  In  the 
course  of  his  business  as  attorney, 
is  no  evidence  of  such  an  undertak- 
llS  (Paswno  V.  Byre,  18  Pa.  Super. 
157:  I^e  V.  Bvereat,  8  H.  *  N.  886), 


(2)  unless  he  failed  to  dlaolose  his 
principal  (Ross  v.  NUes,  84  NTS  142). 

7B.  Sheridan  v.  GeneL  12  Hun  <N. 
T.)  660;  Bonynge  v.  Waterbury.  12 
Hun  <N.  T.)  684;  Bonynge  v.  Field, 
44  N.  T.  Super.  681  [afl  81  N.  T. 
159]. 

TB.  Lamoreux  v.  Morria,  4  HowPr 
(N.  Y.)  245;  Moore  v.  Porter,  13  Serg. 
&  R.  (Pa.)  100. 

ao.  Conn. — Heath  v.  Bates,  49 
Conn.  342,  44  AmR  234. 

Ga. — Carmlchael  v.  Pendleton, 
Dadl.  173  (the  rule  la  otherwise  now 
In  Georgia)..  . 

Ky. — Chrismas  v.  Russell,  2  Mete. 
112:  Respaas.v.  Morton.  Hard.  226. 

Me.— Tllton  v.  Wright,  74  Me.  214, 
43  AmR  678:  Booker  v.  Stlnebfleld, 
47  Me.  840:  How  V.  Codman.  4  Me. 
78. 

Maas. — Tarbell     v.     Dickinson,  8 
CuBh.  846. 
N.  H.— Towle  T.  Hatch,  43  N.  H. 

270. 

N.  T. — Judson  V.  Gray,  11  N.  T. 
408;  Campbell  v.  Cothran,  65  Barb. 
584,  1  Thomps.  ft  C.  70  [ftff  fif  N.  T. 
279];  Gadskl-Tauscher  v.  GraK,  44 
Misc.  418,  89  NTS  1019;  Birkbedi  v. 
Stafford,  14  AbbPr  286.  23  HowPr 
236;  Jackson  v.  Anderson,  4  Wend. 
474:  Ousterhout  v.  Day,  9  Johns. 
114 :  Adams  v.  Hopkins.  6  Johns. 
252. 

S.  C— Benson  v.  Whitfleld,  16  S.  C. 
L.  149. 

Vt. — Russell  V.  Ferguson,  77  Vt. 
433,  60  A  802. 

Eng. — Foster  Blakcloek.  6  B.  & 
C.  828.  11  ECIj  488,  108  Reprint  122; 
Walbank  v.  Quarterman,  8  C.  B.  94, 
54  BCL  94,  186  Reprint  88;  Cocks  v. 
Bruce,  21  T.  Lb  R.  68  (atenographer's 
feea). 

Can.— -Fraaer  v.  Fellowaa,  7  CanLJ 
131.  But  aee  Oelinaa  v.  Dumont.  10 
Rev.  Ii«g.  888  (to  the  etteoi  that,  un- 
less there  la  an  agreement  to  that 
effect,  or  the  attorney  has  received 
the  money  from  his  client,  he  is  not 
personally  liable  to  the  bailiff  for 
the  latter's  fees  Cor  services). 

N.  B.— PaJmer  v.  Harding.  19  N.  B. 
281;  Kavanagh  v.  Fhelon,  3  N.  B.  472. 

Ont. — Jan-is  v.  Washburn.  Draper 
(U.  C)  1«8. 

Que. — Panneton  v,  Guillet.,  7  Que. 
L.  250:  Devlin  v.  Bibeau,  Sd  LCJuit' 
101;  Boston  v.  Taylor,  1  I*CJur  60. 
But  see  Theroux  v.  Pacaud,  6  Que.  L. 
14. 

See  Customs  and  Usages  [12  Cyc 
1074  text  and  note  93], 

[a]  •  The  rSMHta  for  tlw  rnle  im- 
posing a  liability  of  this  kind  on  at- 
torneys Is  that  the  sheriff  or  other 
officer  ts  bound  to  execute  writs 
handed  to  him.  it  not  being  discre- 
tionary with  him  whether  be  will 
perform  such  duties,  without  flrat  de- 
manding hiB  feea,  and  therefore 
every  reasonable  security  "ahould  be 
afforded  for  his  compensatioiL  Jud- 
son V.  Gray,  11  N.  T.  408;. Adams  v. 
Hopkins,  5  Johns.  (N.  Y.)  .262. 

[b]  In  IKtfW  Tort  (1)  /^  Was  early 
held  that  the  attorney  In  ^L^pse  was 
liable  to  the  sheriff  tot  ,.1f^  fjaes  In 
executing  a  writ.  Adamq'.v.-Hopkins, 
5  Johns.  252.  (2)  "This  case  has 
been  frequently  followed,  and  in 
Campbell  v.  Cothran.  6S  N.  T.  279, 
was  established  as  the  law  of  this 
State  on  this  question,  where  the 
court  said  (p.  280))  'This  question 
(whether  the  sheriff  could  collect 
from  the  attorney)  was  decided  by 
the  Supreme  Court  in  1810. .  in  the 
case  ox  Adama  v.  Hopfdns,  »  Johns. 


868.  .  .  .  This  deoialon  has  been  fol- 
lowed in  subsequent  cases.  Ourter- 
hout  v.  Day.  9  Johns.  114;  Water 
town  V.  Cowen,  6  Paige  610;  Camp  t, 
Garr,  6  Wend.  535.  It  may  well  b« 
doubted  whether  the  rule  laid  down 
in  Adams  v.  Hopkins  can  be  main- 
tained upon  principle,  or  is  consistent 
with  the  general  current  of  judicial 
authority  elsewhere.  Judson  v.  Orar. 
11  N.  Y.  40S.  But  it  has  been  for 
more  than  sixty  years  the  law  o( 
this  State.  No  practical  injustice  re- 
sults from  enforcing  it.  as  attor- 
neys act- In  view  of  the  liability  they 
Incur  In  issuing  executions,  and  It 
ought  not  now  to  be  diaturbad." 
Gadskl'Tauscher  v.  Oraft,  44  HlK. 
418,  421,  88  NYB  1019. 

[ol  Im  SMlaaa  It  has  bean  held 
that  a  bailiff  may  recover  from  the 
attorney  in  the  cauae  the  ooat  of  eze- 
cutlnC  a.  writ  of  ca.  sa.,  altbougli  tbe 
bailili  waa  not  specially  nominated 
by  the  attorney.  Brewer  v,  Jones,  It 
Elxch.  665;  lAngrldge  v.  Lynch,  14 
L.  T.  Rep.  N.  8.  69$.  See  Walbank 
V.  Quarterman,  3  C.  B.  94,  54  ECL  «i 
136  Reprint  38. 

[d]  Ponadaff*. — (1)  An  attomcT 
Is  not  liable  for  poundage  upon  an 
execution  (Corbet  v.  McKenaie.  t  U. 
C.  Q.  B.  606),  (2)  unless  he  rec«lv«K 
the  amount  from  defendant  (Cald- 
well V.  Badger,  7  N.  B.  616),  althoogb 
defendant  has  escaped  from  the  lim- 
its and  his  ball  has  paid  the  debt 
and  costs  to  the  attorney. 

[e]  BsouuMmtlon  of  gwsidUi^ 
An  attorney  Is  not  liable  to  a  bailiff 
for  the  remuneration  of  the  guardian 
appointed  by  the  latter.  Plante  v. 
Oaseau,  1  Que.  L.  803. 

[f]  UtmeUtm  are  ranmn—flat  to 
tafes  PMOIaa  vxtttSK  ssfsfstMiats 
from  attomeya  when  they  mean  to 
hold  them  liable  in  eaaea  with  which 
they  have  nothing  to  do  except  pro- 
feaaionally,  although  the  court.  When 
the  attorney  has  verbally  agreed  to 
indemnify  and  the  agreement  la  ad- 
mitted, will  enforce  it.  Corbett  t. 
O'Reilly.  8  U.  a  Q.  B.  ISO. 

[gl  Viieh  UaMUtr.  M  rso>*>  • 
partaerahlp  of  advocates,  is  joint, 
and  not  Joint  and  several.  Decelles 
V.  Baztn,  19  Qucw  Super.  399.  4  Qot 
Pr.  92. 

[h]  BvldeBoehMIamAolmttoss- 
tmllali  a  onstom  by  which  attor- 
neys entering  a  case  In  a  city  court 
become  personally  liable  to  the  jadge 
for  accruing  Court  fees.  Russell  \- 
Ferguson.  77  Vt.  433.  60  A  802. 

81.  Tarbell  v.  Dickinson.  8  CuiIl 
(Mass.)  846. 

80.    Strout  V.  Bradbury,  5  Me.  311 

[a]  In  Maine  an  attorney  at  law 
Is  liable  to  the  officer  for  hia  feea  for 
the  service  of  writs  delivered  by  him 
to  such  officer,  likewise  to  the  clerk 
of  court  for  hla  feea  on  writa  de- 
livered by  him  to  auch  clerk  for 
entry,  and  neither  the  officer  nor  the 
clerk  is  Vequlred  to  perform  the  sar- 
vices  without  repayment  of  their  re* 
spectlve  ftoes.  'Tllton  v.  Wright,  74 
Me.  214.^8  AmR  678. 

[b]  1^  IVew  MaaapAb-e  It  la  held 
that  wh^D  writs  of  mesne  or  flnal 

Srocess  are  committed  to  the  sheriff 
or  service,  by  the  attorney  who 
sues  them  out,  a  promiae  by  socb 
attorney  to  pay  the  feea  will  ordi- 
narily be  Implied,  unleas  repelled  by 
the  proof;  but  it  ia  otherwlae  wkM 
the  writs  are  not  so  dellvored  br 
him,  although  ha  may  have  tndoratd 
them.  Towle  v.  Hat^  iS  N.  B-  8Tt. 
See  alao  Miner  v.  SmlUi.  6  N.  B.  Ill 
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peUB  that  the  reaacHU  which  orii^idly  led  to  ite 
uk^tum  api^y."'  An  attoiney'a  negotiation  for 
work  to  be  done  in  a  law  suit  is  the  act  of  an  a^nt 
for  a  known  principal,  and  for  the  expenBe  of  that 
service  the  attorney  does  not  become  personally  re- 
■ponaiUe.**  Consequoitly  it  has  been  held  that  an 
attorney  is  not  liable,  in  the  abaenee  of  an  ezpreae 
proBuse,  for  the  fees  of  a  referee,""  or  for  the  ex- 
penses of  printing  briefs,  etc." 

114]  3.  In  Tort  "-^  In  OesenO.  While  mere 
n^l^nee  on  the  part  of  an  attorney  is  insufficient 
to  give  a  right  of  aetion  to  a  third  party  injured 
thereby,*^  an  attorney  is  personally  liable  to  a  third 


party  who  snstuna  an  injury  in  oonseqnence  his 
wrongful  act  or  improper  exercise  of  authority  where 
the  attorney  has  been  guilty  of  fraud  or  codinsion, 
or  of  a  malicious  or  tortious  act."*  He  is  also  liable 
where  he  institutes  proceedings  without  authority 
from  his  client,  where  he  and  his  client  fraudulent^ 
oon^Hre  to  do  an  illegal  act,  or  where  he  acta  dis- 
honestly with  some  sinister  view  or  for  some  im- 
proper purpose  of  his  own  which  the  law  eonsiders 
maucions.'**  In  the  case  of  a  trespass  or  other  active 
tort  eommitted  by  an  attorney  as  agent  of  his  client 
both  the  attorney  and  the  client  are  liable."^  But 
an  attorney  is  not  liable  where,  in  the  institution  or 


ML  Judaon  v.  Gray.  11  N.  T. 
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M.  Bonynse  v.  Field.  81  R  Y.  159; 
Jndson  v.  Gray.  11  N,  T.  408;  Argus 
Co.  T.  HotchklSB.  121  App.  Dlv.  878, 
107  NTS  1S8;  Covell  v.  Hart,  H  Hun 
<N.  Y.)  iSi;  Tyrrel  v.  Hammerstein, 
S3  Misc.  606,  67  NTS  717,  8  NYAnn 
Cas  433;  LlvlnsBton  Mlddledltch  Co.  v. 
New  Tork  College  of  Dentistry,  31 
Hiac  269,  64  NTS  140.  But  see 
Bloomneld  v.  Nevttt,  24  Colo.  A.  91, 
181  P  801  (holding  that  an  attorney 
who  directed  an  ofllclal  reporter  to 
prepare  a  bill  of  exceptions,  and  who 
made  no  claim  that  he  had  authority 
to  bind  hts  client  to  pay  therefor, 
was  liable  for  the  value  of  the  re- 
porter's sarvicea);  Dulon  v.  Camp, 
28  Miae.  E48,  69  NTS  508  (holding 
that  an  attorney  who  employs  an- 
other to  do  work  which  la  Intended 
for  the  benefit  of  his  client,  without 
disclosing  that  such  work  Is  per- 
formed for  the  client,  la  peraonally 
responsible  therefor). 

86.  Oeib  V.  Topping,  83  N.  T.  46; 
Judson  V.  Gray.  11  N.  T.  408; 
Lamoreuz  v,  Morrla.  4  HowPr  <N.  T.) 
246;  Howell  v.  Kinney,  1  HowPr  (N. 
T.  106.  See  also  Curtis  v.  Engle,  4 
Edw.  (N.  T.)  117. 

86.  Argus  Co.  T.  HotchklflB,  121 
App.  Dlv.  378.  107  NTS  138;  Tyrrel 
T.  Hammerstein,  33  Misc.  606,  67 
NTS  717.  8  NTAnnCaa  432;  Living- 
ston Mlddledltch  Co.  V.  New  Tork 
College  of  Dentistry,  31  Misc.  260,  64 
NTS  140;  Sanders  v.  Rlddlck,  127 
T«nn.  701,  166  SW  464. 

[a]  a«praas  agMmnsnt^d) 
Where  an  attorney  agrees  with  a 
printer  to  pay  for  the  printing  of 
briefs  for  hla  client,  and  the  printer 
relies  thereon,  the  attorney  is  liable. 
Cameron  Sun  v.  McAnaw,  73  Mo.  A. 
196.  (2)  The  statement  by  counsel, 
in  negotiating  for  the  printing  of  a 
case,  that  "he  was  personally  Inter- 
ested to  have  U  done  cheap  and  want- 
ed to  know  what  price,"  cannot  be 
f^natrued  as  a  promise  to  pay  there- 
for. Argus  Co.  V.  Hotchklss,  121  App. 
IMv.  378.  107  NTS  138. 

ST.  l*or  false  Imprlsonnuat  see 
Flalse  Imprisonment  [19  Cyc  329]. 

X«»r  proseoatloa  see  Ma- 

licious Prosecution  [26  Cyc  19], 

88.  Buckley  v.  Gray,  110  Cal.  339, 
S42.  -12  P  900,  62  AmSR  88,  31  L.RA 
862  (where  It  was  held  that  an  at- 
torney who  acted  with  such  negll- 
senee  and  Ignorance  In  drafting  and 
superintendtng  the  i  execution  of  a 
wAl  that  the  Intention  of  the  tes- 
tator failed  was  not  liable  to  the 
person  who,  through  his  neyllgence 
and  Ignorance,  was  deprived  of  the 
Interest  In  the  testator's  estate  which 
be  would  have  received  had  the  at- 
torney properly  penCormed  his  du- 
ties. In  deliverhkfc  the  opinion  in 
this  case,  the  court,  by  Van  Fleet.  J., 
SB.ld:  "It  is  a  general  doctrine,  sus- 
tained by  an  overwhelming  weight 
of  authority,  that  an  attorney  la  lia- 
ble for  negligence  In  the  conduct  of 
his  professional  duttea  arising  only 
from  ignorance  or  want  of  care,  to 
his  client  alone — that  is,  to  the  one 
between  whom  and  the  attorney  the 
0OBtTact  of  employment  and  aervlcse 
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existed,  and  not  to  third  parties.  The 
exQeptlons  to  this  general  rule,  if 
they  may  be  In  strictness  deemed 
such,  are  where  the  attorney  has  been 
guilty  of  fraud  or  collusion,  or  of  a 
malicious  or  tortious  act.  .  .  .  This 
case  comes  strictly  within  the  gen- 
eral doctrine  as  above  stated.  .  .  . 
Although  it  may  be  conceded  that 
the  complaint  discloses  an  Instance 
of  the  grossest  Ignorance  on  the  one 
hand,  or  unpardonable  carelessness 
on  the  other,  and  shows  very 
grievous  Injury  to  plaintiff  as  a  re- 
sult, [It]  does  not,  within  the  prin- 
ciples above  announced,  nmke  a  case 
entitling  the  plaintiff  to  maintain 
the  action").  Bee  also  Infra  M  226- 
232. 

Vonfeasaaos,  mlMtmamne*,  sad  inal- 
feasanoa,  and  liability  of  agents  gen- 
erally see  Agency  9|  495-603. 

89.  Newberry  v.  Lee,  3  Hill  (N. 
Y.)  628;  Kler  v.  Quin,  4  Walk.  (Pa.) 
339;  Crook  v.  Wright,  R.  &  M.  27^ 
21  GCL  761;  Barker  v.  Brahan,  3 
Wlls.  C.  P.  368,  96  Reprint  1104:  See 
also  Sleight  v,  Leavenworth,  12  N.  Y. 
Super.  122 ;  Deyo  v.  Van  Valken- 
burgh,  6  Hill  (N.  T.)  242;  Green  v. 
ElgTe,  6  Q.  B.  99,  48  ECL  99,  114  Re- 
print 1186;  Stockley  v.  Hornldge,  8 
C  &  P.  11,  34  ECL  680. 

[a]  MaMlity  of  attorney  oa  bonds 
eseonted  or  preparea  by  Uaa. — (1> 
An  attorney  Is  liable  to  an  officer  who 
takes  an  indemnity  bond  executed  by 
htm  for  several  plaintiffs,  where  the 
bond  proves  Invalid  because  of  his 
want  of  authority  to  execute  It  for 
plaintiffs.  Jones  v.  Wolcott,  2  Al- 
len (Maas^  247.  (2)  An  attorney 
for  plalntilis  In  attachment  was  held 
not  liable  to  certain  bondsmen,  be- 
cause when  applied  to  by  the  sheriff 
to  write  the  bond  which  he  should 
take  to  release  the  property  under 
levy,  and  although  he  knew  that  the 
sheriff  had  agreed  with  the  sureties 
therein  to  release  the  property  upon 
receiving  from  them  a  forthcoming 
bond  only,  be  wrote  out  a  replevy 
bond  which  they  signed  and  on 
which  they  were  afterward  made 
liable,  such  replevy  bond  being  the 
only  one  which  the  sheriff  could 
legally  receive,  and  there  being  no 
proof  of  fraud  or  collusion  on  the 
part  of  the  attorney.  Brand  v.  Oaig, 
84  Ga.  12,  10  SE  369. 

[b]  Attorney  praontlaff  stoppage 
in  transitu. — An  attorney,  acting 
fraudulently  and  with  the  Intent  to 
defraud  a  third  party  by  securing  the 
stoppage  of  goods  In  transitu  to  pre- 
vent their  reaching  their  lawful 
owner,  cannot  deny  his  liability  for 
the  loss  occasioned  by  his  wrongful 
act  under  his  privileges  as  an  at- 
torney; nor  can  he  escape  liability 
for  such  willful  wrongdoing  by 
showing  that  he  acted  as  agent  only. 
Poole  V.  Houston,  etc.,  R.  Co.,  58 
Tex.  134. 

[c]  Abase  of  prooess. — An  action 
will  He  against  an  attorney  for  dam- 
ages for  abuse  of  process  In  pro- 
curing a  nominal  assignment  of  a 
claim  In  bis  hands  for  collection  to 
a  person  living  sixty  miles  from  the 
debtor's  residence,  suing  on  it  there, 
subposnalng  the  debtor,  not  for  the 


purpose  of  obtaining  his  testimony, 
but  to  Induce  him  to  pay  the  claim 
to  avoid  the  Inconvenience  of  attend- 
ing under  the  subpoena,  and,  on  the 
debtor's  failure  to  attend,  having  him 
attached,  and  fined  for  contempt. 
Dlahaw  V.  Wadleigh.  16  App.  Dlv. 
205.  209.  44  NTS  207,  4  NTAnnCas 
170  (where  the  court  said:  "  Coun- 
sel have  not  referred  to,  nor  have  I, 
after  a  somewhat  careful  examina- 
tion, been  able  to  find  any  reported 
case  In  this  State  where  an  attor- 
ney has  been  held  liable  in  damages 
for  an  abuse  of  process,  but  If  such 
an  action  can  be  maintained  against 
any  one,  there  Is  no  reason  why  an 
attorney  should  not  be  held  liable, 
and  many  why  he  should.  Here  the 
acts  complained  of  were  the  direct 
personal  acts  of  the  attorney,  not 
dependent  upon  any  evidence  or  rep- 
resentation of  his  client,  or  of  any 
third  person,  us  in  most  cases  of 
malicious  i)rnf;<'(itiion  or  false  Im- 
prtsoTiiiH-nt.  Inn  iv'hoUy  Instigated 
and  t:ir]i.'(l  n[i         the  attorney^'). 

[  d  ]  FaJae  representations  as  to 
Hgal  effect  of  transaotion. — An  at- 
torney who  causes  real  estate  be- 
longing to  his  client  to  be  conveyed 
to  plaintiff,  to  be  held  In  trust  by 
the  latter,  and  Induces  him  to  exe- 
cute notes  secured  by  mortgage  on 
the  land  by  means  of  false  represen- 
tations, relied  on  by  plaintiff,  that 
he  is  not  personally  liable  thereon  is 
liable  to  plaintiff  for  a  loss  sus- 
tained by  nim  by  reason  of  the  col- 
lection of  the  notes  from  him.  Hub- 
bard v.  McLean,  115  Wis.  9,  00  NW 
1077.    See  Fraud  [20  Cyc  1]. 

00,  Blcknell  v.  Dorlon,  16  Pick. 
(Mass.)  478:  Farmer  v.  Crosby,  43 
Minn.  469,  46  NW  866;  Anonymous, 
1  Mod.  209,  86  Reprint  833. 

[a]  Zllastratlons^(l)  Where  an 
attorney,  by  his  representations  and 
promised  Indorsement.  Induces  a 
party  to  take  an  assignment  of  a 
debt  placed  in  his  hands  for  collec- 
tion, Dy  way  of  payment  of  a  note 
against  his  client,  he  thereby  be- 
comes personally  responsible  to  the 
assignee  for  Its  collection.  Hazel- 
rlgg  V.  Brenton,  2  Duv.  (Ky.)  625. 
(2)  An  attorney  who,  without  special 
authority,  hts  client  refusing  to  al- 
low him  his  commissions  for  collec- 
tions, indorsed  as  attorney  a  check 
payable  to  his  client's  order,  given 
in  settlement  of  a  claim  which  the 
attorney  was  employed  to  collect, 
rendered  himself  liable  to  an  action 
by  the  bank  which  paid  the  amount 
thereof  to  him,  and  which  afterward 
refunded  the  amoui^t'to  the  bank  on 
which  the  check  was  drawn.  Chat- 
ham Nat.  Bank  v,  -  Hochstadter,  11 
Daly.(N.  Y.)  343.  .(S)  An  attorney 
of  one  party  to  an.  action  referred 
under  a  rule,  of  -eovnt  la  liable  to  the 
other  party  for  conspiring  with  one 
of  the  arbitrators  lo  obtain  an  un- 
just award,  upon  which  Judgment  Is 
entered,  although  such  Judgment  re- 
mains unreversed.  Hoosac  Tunnel 
Dock,  etc.,  Co.  v.  O'Brien.  137  Mass. 
424.  50  AmR  323. 

81.  Williams  v.  Inman,  1  Ga.  A. 
321. '  67  SB  1009.  See  also  ganerally 
Accncy  |i  488-COS,  . 
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conduct  of  any  suit  or  judicial  proceedii^,  or  in  pro- 
enring  the  issuance  of  process,  he  acts  merely  as 
an  attraney  at  the  instance  of  his  client  and  under 
his  instraotions.*'  The  rule  apfdies  equally  whether 
the  proeeaa  is  an  exeention  or  attaohment  agunst 
the  properly  or  the  person  of  the  debtor.*" 

Oawfaif  illegil  concBtion  to  Isine.  An  attorney 
who  causes  an  execution  to  issue  ill^ally  against 
property,  knowing,  or  having  reason  to  Know,  of 
its  ill^Uity,  is  liable  for  the  damages  resulting;** 
but  he  is  not  liaMe  for  dauu^res  resulting  from  the 
issuance  or  levy  of  process  at  the  instance  of  his 
client  unless  he  is  shown  to  have  acted  dishonestly 
and  with  an  improper  purpose."" 

AttMiwy  appeaxinf  without  authoxi^.  Any  party 
who  sustains  an  injury  in  consequence  of  an  attor- 
ney's assuming  to  appear  and  act  for  him  when  he 
had  no  authority  to  do  so  may  hold  such  attorney 
liable  for  the  injury  suffered.** 

115]   b.  To  Refund  Honey  Collected.  The 


general  rule  that  the  principal  alone  is  liable  for 
money  paid  to  hia  agent,  which  the  payer  his  i 
ri^t  to  recall,  but  which  he  fails  to  ree^l  until  after 
it  has  been  paid  by  the  agent  to  his  principal,  is 
applicable  to  an  attorney.'^  Where  an  atton^, 
acting  as  such,  without  fraud  collects  money  and 
pays  it  over  to  his  client,  although  the  party  payii^ 
such  money  is  entitled  to  have  part  of  it  Tefnadei 
to  him,  the  attorney  is  not  personally  liable  for  it; 
but  in  order  to  exonerate  himself  he  most  prove  that 
he  has  paid  it  over  to  his  client.**  In  the  abseoee 
of  sueh  proof  it  will  be  presumed  that  the  exeesa 
remained  in  the  attorney's  hands,  and  he  will  be 
liable  therefor.** 

BcMiviag  paymmt  ontslde  aguicy  and  throufh  hii 
own  wrong.  The  rule  is  otherwise  where  the  attor- 
ney receives  the  money  outside  of  hia  agency  and 
throi^rh  his  own  wrong;  in  sueh  a  case  the  attorney 
himself  is  liable  for  the  amount  so  received,  erm 
though  he  may  have  paid  it  over  to  his  cli«it.* 


90.  Williams  v.  Inman,  1  Oa.  A. 
S21,  57  SE!  1009;  Wlgg  v.  Slmonton, 
46  S.  C  L.  5SS. 

ta]  Attoraars  nar  IntnpoM  maj 
■nwioaed  arfan—  la  Mialf  of  tli»ir 
eUratSi  and  In  ao  doing  cannot  be 
held  liable  to  an  action  for  OamaceB. 
Krues^  v.  Murphy,  (Tex.  Civ.  A.) 
]2«  SW  348. 

[b]  Tha  mere  fact  that  attoneya 
pramt*  the  pap«n  In  »  tvanaaetioii 
which  results  In  a  fraud  on  third 
parties  does  not  render  them  re- 
sponsible to  such  third  parties  In  the 
absence  of  further  showing.  Barnes 
V.  Addy.  Jj.  R.  »  Ch.  244  (where  a 
solicitor,  acting  for  the  sole  survivor 
of  three  trustees,  prepared  by  his 
direction  a  deed  appointing  the  hus- 
band of  the  cestui  que  trust  sole 
trustee  in  his  place,  and  another 
solicitor,  acting  for  the  cestui  que 
trust  and  her  husband,  read  and  ap- 
proved the  draft.  The  deed  was  exe- 
cuted, and  the  trust  fund  transferred 
to  the  husband  aa  new  trustee:  he 
sold  it  out,  and  never  replaced  It. 
Ther«  being  no  ground  for  Imputing 
to  either  of  the  solicitors  any  knowl- 
edge or  suspicion  of  any  Improper 
design  In  the  transaction.  It  was  held 
that  neither  of  them  was  liable  for 
the  loss  occaaloned  by  the  breach  of 
trust). 

fc]  Paitlolpatloa  In  «vU  iBtoa. 
Hons  of  ollsnt. — "An  attorney  at  law 
Is  not  to  be  charged  with  participa- 
tion in  the  evil  Intention  of  his 
client  unless  there  is  stronger  evi- 
dence of  the  fact  than  that  he  acts 
as  such  attorney  when  charged  with 
fraudulent  Intent,  or.  It  may  be,  when 
his  acts  shall  turn  out  to  be  fraudu- 
lent." McKinney  v.  Curtlss,  60  Mich. 
611,  619,  27  NW  691. 

93.  Campbell  v.  Brown,  4  P.  Cas. 
No.  2,355,  2  Woods  349;  Hunt  v. 
Prlntup,  28  Oa.  297;  Dawson  v.  Bu- 
ford,  70  Iowa  127,  80  NW  35;  Farmer 
V.  Crosby,  43  Minn.  459,  4B  NW  866. 
See  also  Ford  v.  Williams,  13  N.  T. 
677,  684,  67  AmD  83  (which  was  an 
action  against  ao  attorney  for  com- 
plicity In  the  lllegral  levy  of  an  exe- 
cution. The  court  said:  "In  general, 
all  who  aid  and  abet  the  commission 
of  a  trespass  are  liable  Jointly  or 
severally,  at  the  election  of  the  party 
entlUed  to  the  action.  But  where 
one  acts  only  In  the  execution  of  the 
duties  of  hiB  calling  or  profession, 
and  does  not  go  beyond  It,  and  does 
not  actually  participate  in  the  tres- 
pass he  Is  not  liable,  though  what 
he  doea  may  aid  another  party  In 
its  commission."  It  was  therefore 
held  that  the  attorney  was  not  liable, 
he  having  merely  conveyed  to  the 
officer  his  client's  directions.  It  ap- 
peared in  this  case  further  that  the 
attorney,  pursuant  to  the  orders  of 
plaintiff  In  the  execution,  his  client. 


executed  an  Indemnity  bond  to  secure 
the  officer  levying  the  execution;  the 
authority  to  execute  the  bond  for  his 
client  was  by  parol,  and  the  bond, 
being  an  instrument  under  seal,  was 
void.  The  court  held  that  this  would 
not  change  the  nonliability  of  the 
attorney).  In  a  subsequent  trial  of 
the  same  case,  it  appearing  that  the 
attorney  who  directed  the  Issue  of 
the  execution  afterward  refused  to 
state  whether  or  not  he  had  ordered 
Its  levy  upon  certain  property  which 
was  levied  on  by  order  of  his  client, 
but  too)(  the  responsibility  upon 
himself,  refused  to  name  his  princi- 
pals, and  invited  suit  against  him- 
self, the  court  held  that  he  would  be 
estopped  to  deny  in  such  suit  his 
complicity  and  responsibility.  Ford 
V.  Williams,  24  N.  T.  359. 

94.  Conn. — Higgins  v.  Russo,  72 
Conn.  238.  43  A  1050.  77  AraSR  307. 

Ga. — Williams  v.  Inman,  1  Qa,  A. 
321.  67  si:  1009. 

III.— Hardy  v.  Keeler.  56  111.  152; 
Arnold  V.  Phillips,  59  III.  A.  213. 

Mich. — Cook  V.  Hopper,  23  Mich. 
611. 

Nebr. — Peeklnbaugh  v.  Quillln,  12 
Nebr.  686,  12  NW  104. 
N.  Y.— Ford  V.  wnilama,  24  N.  T. 

359. 

Tex. — Cunningham  v.  Coyle,  2  Tex. 
A.  av.  Cas.  g  422. 

W.  Va. — Parsons  v.  llaxwell,  63  W. 
Va.  S9,  44  SB  172. 

Eng. — Rowles  v.  Senior,  8  Q.  B.  677. 
55  ECL  677.  116  Reprint  1028;  Cod- 
rington  V.  Lloyd.  8  A  ft  B.  449,  35 
ECL,  676,  112  Reprint  909;  Bates  v. 
Pilling,  6  B.  ft  C.  38,  13  ECL.  80,  ICS 
Reprint  367;  Croser  v.  Pilling,  4  B. 
&  C.  26,  10  ECL  467,  107  Reprint  969; 
Chliders  v.  Wooler,  2  B.  ft  B.  287, 
105  ECL  287,  121  Reprint  109. 

[a]  An  attorney  la  llaUe  over  to 
a  sberlit  who  sustains  damages  by 
proceeding  under  what  purports  to 
be  a  writ  of  the  court;  but  which  is 
not,  when  the  same  Is  put  into  the 
sherlfTs  hands  by  such  attorney. 
Johnston  v.  Wlnslow.  2  N.  B.  53. 

[b]  ZUsgal  seirare^d)  An  at- 
torney la  not  liable  for  any  illegal 
seizure  that  may  be  made  under  a 
writ,  warrant,  or  other  process  which 
tfo  may  happen  to  prepare.  But  if. 
in  addition  to  preparing  a  distress 
warrant,  he  sends  his  clerk  to  as- 
sist in  the  levy  ol!  it,  thus  becoming 
an  assistant  batlllf  wlth-the  landlord, 
he  is  liable  for  any  illegal  aelsure 
that  may  be  made  by  his  assistant 
under  the  warrant;  the  fact  that  he 
acted  as  attorney  la  no  defense  in, 
such  a  case.  Hardy  v.  Keeler,  56  111. 
152.  See  also  Cook  v.  Hopper,  23 
Mich.  611  (where  the  same  principle 
is  upheld).  (2)  Where  an  attorney 
specially  advises  an  illegal  seizure 
of    property    under    an  attachment. 


and  assists  at  the  sale,  buying  in  a 
part  of  the  property  for  his  client, 
he  is  liable  to  the  same  extent  th^t 
the  officer  Is.  Peeklnbaugh  v.  QuII- 
lin,  12  Nebr.  B86.  12  NW  104;  Schalk 
v.  Klngsley,  42  N.  J,  L.  32. 

9S.  Ala.— Smith  v.  Oayle,  56  Ala. 
600. 

Ga. — ^Hunt  v.  Prlntup,  2S  Qa.  29T. 

Iowa. — Dawson  v.  Buford.  76  lom 
127,  30  NW  36:  RIce  v.  Melendy,  41 
Iowa  395. 

Minn. — Parmer  v,  Crosby,  43  Ulnn. 
469.  45  NW  866. 

N.  T.— Ford  V.  Wtlllama,  13  N.  T. 
577,  67  AmD  830;  Baker  v.  Secor,  4 
NTS  303. 

Eng. — Carrett  v,  Sm&llpage,  9  East 
330,  103  Reprint  598;  Sedley  t. 
Sutherland,  3  Esp.  202. 

Can. — Taylor  v.  Robertson,  31  Can. 
S.  C.  615. 

N.  s. — Johnston  v.  Robertson,  Vt 
N.  S.  84. 

Ont. — Eadus  v.  Dougall,  14  JJ.  C. 
C.  P.  352. 

Ta]  An  attorney  Is  not  cOtargeaUs 
with  the  trcnaaa  of  the  ofloer  who 
has  charge  of  the  execution.  Seaton 
V.  Cordray,  Wright  (Oh.)  102.  S« 
Sowell  T.  Champion,  6  A.  &  E.  407, 
SS  ECL  226,  112  Reprint  166  (where 
it  was  held  that  an  attorney  who  de- 
livered to  an  officer  a  writ  Issuing 
from  a  local  court,  indorsed  with 
directlona  to  levy  signed  by  him.  was 
not  liable  with  the  officer  who  exe- 
cuted It  without  the  Jurladietion  of 
the  court). 

9B.  U,  S.— Field  V.  Olbbs.  9  F. 
Cas.  No.  4.766.  1  Pet.  C.  C.  156. 

Md. — Munntkuyson  v.  Dorsett,  J 
Harr.  &  Q.  374. 

Mass. — Smith  v.  Bowdltch.  7  Pick. 
187. 

N.  T. — Peo.  V.  Bradt,  7  Johna  MJ. 
Vt. — Colt  V.  Sheldon,  1  Tyler  «». 

97.  See  Agency  SS  495-497  (where 
the  principle  is  fully  discussed). 

98.  Wllmerdlngs  v.  Fowler.  SS  N. 
T.  641. 

99.  Kelthley  v.  Foster,  132  DL  A 

299. 

[a]  BxosM  eoats. — ^Where  an  of^ 
der  reducing  costs  was  made  aftw 
costs  were  paid  to  .the  attorn^  of 
the  auQoessful  party;  and  before  the 
making  of  the  latter  order  the  at- 
torney paid  out  the  oosts  for  aeceont 
of  his  client  or  appropriated  them 
to  pay  himself  for  dlsbursemeBts 
*made  for  the  client,  an  action  will 
riot  He  agalnat  the  attorney  to  re- 
cover the  excess;  It  lies  only  agalnat 
the  client.  Rlckert  v.  Polled  41 
Miisc  275.  92  NY8  89. 

1.  Fowler  v.  Shearer.  7  Mass.  H 
(where,  a  proraisiiory  note  faaTioc 
been  intrusted  to  An  attorney  for  col- 
lection, he  received  a  partial  pay- 
ment of  it  and  paid  It  OTer  to  bis 
client  without  Indoralng  it  aa  a  credit 


For  lata*  oaaaSj  devaloymma  and  ohaagaa  in  the  law  see  cumulative  Annotatlona,  same  title,  ^age  and  note  nnmhw. 
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[%  116]   L   Assignment  as  Counsel  by  Oonrt.^ 

Where  an  indigent  person  is  charged  with  crime,  the 
eoort  will  ordinarily  assign  counsel  to  defend  him," 
and  it  is  the  dnty  of  the  attorney  so  assigned  to  aet,* 
generally  even  without  compensation." 

Olerks  of  conrts  have  no  such  power  of  appoint- 
ment unless  it  is  expressly  conferred  upon  them." 

[\  117]  J.  Fartnership  of  Attorneyft— 1.  Rights 
and  Duties  Inter  Se — a.  QeneraL  A  valid  con- 
traet  of  partnership  may  be  made  between  two  or 
more  duly  qualified  attorneys/  bnt  not  between  an 
attorney  and  a  person  not  admitted  to  practice."  In 
the  absence  of  other  special  agreement,  each  mem- 
ber of  a  firm  assumes  the  duty  of  giving  to  its  busi- 
oess  all  of  his  time,  skill,  and  ability,  as  far  as  rea- 
sonably necessary  to  the  success  of  the  common  en- 
terprise.'   Consequently  in  the  absence  of  an  ez- 

on  th«  note;  he  afterward  obtained 
lodgment  on  the  note  for  Its  full  face 
value.  The  court  held  that  he  was 
liable  to  defendant  in  the  judgment 
for  the  amount  of  the  partial  pay- 
ment): Ubt  T.  Kohlmann,  62  App. 
DlT.  456.-62  NTS  197  (fund  obtained 
by  fraud  on  court);  Hetcalf  v.  Den- 
aon,  4  Baxt  (Tenn.)  B<5  (where  a 
law  firm  was  overpaid  the  amount  of 
Et  judgment  In  favor  of  their  client,  a 
nonresident,  the  overparnient  being 
attribuuble  to  their  failure  to  in- 
form the  judgment  debtor  of  '  a 
previous  payment  thereon  by  his 
debtor,  of  which  he  had  no  notice. 
It  was  held  that  the  tranamlBSlon  of 
the  overpayment  to  the  client  before 
the  discovery  of  the  mistake  was  no 
protection  to  the  Arm  against  a  suit 
for  Its  repayment  to  the  Judgment 
debtor):  Bliiiard  v.  Brown,  152  Wis. 
160,  139  NW  737  (paying  over  to  In- 
solvent client  after  reversal  of  judg- 
ment and  notice  of  claim  for  restitu- 
tion). 

[a]    Payment  of  oosts  not  due. — 

In    a    qui    tam    action  commenced 

£revIou8  to  the  statute  allowing  costs 
1  such  cases,  there  was  a  recovery 
for  plaintift,  and  plalntifTs  attorney 
had  tala  bill  of  costs  taxed,  the  pay- 
ment of  which  he  exacted  of  defend- 
ant, who  paid  it  without  execution. 
The  court  held  that  inasmuch  as 
costs  were  not  recoverable  In  auch 
action  when  the  action  was  com- 
menced the  attorney  was  bound  to 
refund  the  costs  collected  by  him. 
although  nearly  four  years  had 
elapsed  since  the  payment  of  them 
to  him,  and  although  the  payment 
was  voluntarily  made;  that  the  rule 
that  money  paid  under  a  mistake  of 
law  could  not  be  recovered  back  was 
inapplicable  as  between  an  attorney 
and  his  client,  or  as  between  an 
attorney  and  the  opposite  party, 
where  the  money  Is  paid  for  pro- 
fessional services  under  a  regula- 
tion by  statute.  Moulton  v.  Ben- 
nett, 18  Wend.  (N.  T.)  586.  See 
also  Shotwell  v.  Dixon.  66  App. 
Div.  123,  72  NTS  6<8  (extra  al- 
lowance calculated  on  excessive 
amount). 

(bj  a»«sa  In  paynMBt  om  ssMm- 
timi  plalntlflre  attorney  is  liable 
to  defendant,  not  to  his  client,  for 
an  exMss  in  the  payment  made  to 
him  on  an  execution.  Croft  v.  Hicks, 
2C  Tex.  383. 

[c]  BlMtSon  of  rw— dies.— Ob- 
taminff  an  order  of  restitution  after 
reversal  of  a  Judgment  Is  a  remedy 
against  the  client,  and  is  not  Incon- 
sistent with  or  a  waiver  of  the  right 
to  proceed  against  the  attorney  for 
wrongfully  receiving  and  paying  over 
such  money  to  his  client  after  such 
reversal.  Blluard  v.  Brown,  152 
Wis.  160,  164,  189  NW  737  (where 
the  court  said:  "No  rule  of  elec- 
tion of  remedies  controls,  because 
this  rMuedy  iovoked  by  this  suit  is 
tbs  only  remedy  the  plaintiff  avsr 


press  agreement  to  the  contrary  any  professional 
services  rendered  by  a  member  of  a  firm  of  lawyers 
will  be  presumed  to  be  for  the  benefit  of  the  finn.*^ 
Nevertheless  a  member  of  a  law  firm  has  a  right  to 
attend  to  his  individual  interests  which  have  no 
connection  with  the  practice  of  his  profession,  and, 
unless  such  action  so  abstracts  his  attention  or  ab- 
sorbs his  time  as  to  materially  interfere  with  his 
professional  duties,  his  partner  cannot  complain.*^ 
The  burden  of  proof  to  show  that  services  were  of 
a  professional  character  and  therefore  on  firm  ac- 
count rests  npon  the  party  asserting  it.^' 

The  acts  and  admissions  of  one  member  of  a  firm, 
made  in  relation  to  and  in  the  course  of  the  regular 
business  of  the  firm,  are  binding  on  the  firm.^* 
But,  as  such  a  partnership  is  not  one  in  trade  w 
commerce,  one  partner  has  no  implied  authority  to 


possessed    against    the  defendant 

herein"). 

3.  Appolntmsnt  of  oonnsel  to  as- 
sist state's  attonisj  la  criminal 
pmssontloas  see  Criminal  Law  [12 
Cyc  630]. 

3.  AaslcBniMrt  of  oovnssl  for  ae-- 
cased  see  Criminal  Law  [12  Cyc 
514]. 

4.  Cal. — ^Rowe  v.  Tuba  County,  17 
Cal.  61. 

Fla.— Cutts  V.  State,  54  Fla.  21,  45 
S  491. 

Mass. — Com,  v.  Knapp,  9  Pick.  496, 
20  AmD  491. 

Porto  Rico. — U.  3.  v.  Rivera,  1 
Porto  Rico  Fed.  439. 

Utah. — Pardee  v.  Salt  Lake  County, 
39  Utah  482,  118  P  122,  36  LBANS 
377.  AnnCaslSlSE  200. 

Wis. — Dane  County  v.  Smith,  13 
Wis.  585.  80  AmD  754. 

8.  Compensation  of  asslffnsd  oonn- 
■•1  see  Infra  t  300. 

6.  Arthurs  v.  Harlan,  78  Ky.  138 
(holding  that,  although  the  clerks  of 
inferior  courts  are  authorized  to  ap- 
point attorneys  to  defend  for  per- 
sons constructively  summoned,  the 
clerk  of  the  court  of  appeals  has  no 
such  authority  as  to  appellees  con- 
structively summoned). 

7.  See  generally  nirtnershlp  [30 
Cyc  352], 

8l  Prince  v.  Fox,  2  Tenn.  Civ.  A. 
319.  S22  iclt  Cyc-\  (holding  a  con- 
tract to  divide  fees  void  as  against 
public  policy,  and  that  the  court 
would  raise  the  point  of  its  own  mo- 
tion): Matter  of  Jackson,  1  B.  &  C. 
270.  8  ECL  116,  107  Reprint  101  (de- 
cided under  22  Geo.  II  c  46,  where  the 
court  ordered  the  attorney  to  be 
struck  off  the  roll  and  the  unqual- 
IfTed  person  to  be  committed  to 
prison);  Tench  v.  Roberts.  6  Madd. 
145  note,  56  Reprint  1047  (under  22 
Geo.  II  c  46):  Dunne,  v.  O'RelHy,  11 
U.  C.  C.  P.  404  (under  22  Geo,  II  c 
46). 

[a]  Belstlowablp  not  amounting' 
to  partnership^— A  person  Is  not  a 
partner  of  an  Attorney  whom  he  pro-' 
cures  to  prepare,  Qle,  and  prove  cer- 
tain claims  before  a  c«rtaln  court 
for  a  percentage  of  the  amount  re- 
covered, which  Claims  the  former  has 
been  employed  to  collect  under  a 
contract  entitling  him  to  a  percent- 
age of  the  amount  collected.  Orapel 
V.  Hodgea  112  N.  T.  419.  20  NB  642 
Ia«  49  Hun  107,  1  NTS  828]. 

9.  Roth  V.  Boles,  139  Iowa  263,  116 
I4W  930. 

10.  Macfarland  v.  Altschuler,  77 
Nebr.  138.  108  NW  161, 

11.  Brown  v.  Cragg.  230  III.  299, 
82  NE  669  [rev  129  HI.  A.  5971  (non- 
legal  services  to  corporation  of  which 
attorney  was  a  stockholder);  Uet- 
calfe  V.  Bradshaw.  146  111.  124.  S3 
NB  1116.  36  AmSR  478;  Roth  v. 
Boles.  139  Iowa  253,  115  NW  930: 
Starr  v.  Caae,  69  Iowa  491,  13  NW 
«45. 

[a]    OailBff  tat  pcofsvlr  o<  sei^ 


ttfss. — The  services  of  a  member  of 
a  law  firm .  rendered  in  caring  for 
the  property  and  Interests  of  his  wife 
and  relatives  In  probate  proceedings 
are  not  "professional  services,"  and 
the  earnings  therein  are  not  partner- 
ship property.  Roth  v.  Boles,  ISf 
Iowa  263,  116  NW  930. 

[b]  OonwDlsstDns  xeosived  br  a 
partner  as  exeontor  do  not  belong  to 
the  firm  under  an  agreement  by 
which  the  parties  undertook  to  give 
their  time,  talents,  and  strength'  to 
the  prosecution  of  the  Interest  of  the 
firm,'  since  acting  as  executor  does 
not  pertain  to  the  practice  of  law. 
Metcalfe  v.  Bradshaw.  146  111.  184. 
33  NE  1116,  36  AmSR  478  [aflf  41  DL 
A.  286]. 

la.  Brown  v.  Cragg,  230  111.  299, 
82  NE  569  [rev  129  III.  A.  697]. 

13.  U.  S. — Gordon  v.  Coolldge,  10 
F.  Cas.  No.  5,606,  1  Sumn.  537. 

Ark.— Smith  V.  Hill,  13  Ark.  ITS. 

Cal.— Williams  v.  More,  63  Cal.  50. 

111. — Smith  V.  Brittenham.  109  ni. 
640:  Dyer  v.  Sutherland.  75  III.  683. 

Ky.— McGill  V.  McGiU,  2  Mete.  268. 

Miss. — Fitch-  V.  Stamps.  7  Miss. 
487. 

N.  T.— Green  v.  Milbank,  3  Abb 
NCas  1S8:  Warner  v.  Orlswold,  8 
Wend.  686. 

Pa. — Livingston  v.  Cox,  8  Pa.  380. 

Eng. — Alliance  Bank  v.  Tucker,  17 
L.  T.  Rep.  N.  S.  13. 

N.  B.— Doe  V.  Taylor,  8  N.  B.  487. 

See  Peo.  T.  Betts,  28  Colo.  621,  68 
P  1081. 

See  also  generally  Partnership 
[30  Cyc  522], 

[a]  An  agreement  by  an  attornay 
to  render  legal  servloes  gxatnltons^ 

is  binding  on  his  partner,  although 
the  latter  was  ignorant  of  the  agree- 
ment un^er  which  the  services  were 
rendered.  Stone  v.  Hart,  88  SW  181, 
23  KyL  1777. 

[bj  On*  member  of  a  ftrm  Is  not 
jnsttfled  In  retaining  ontslde  oomuiM 
without  consulting  his  partner. 
Townsetfll  V.  Meyers,  142  App.  Div. 
861.  127  .NTS  451. 

[c]  ^.aetUunent  br  one  partMV 
will  not 'conclude  the  firm  tf  ob- 
viously unreasonable,  nor  If  the  con- 
sideration, other  than  money,  moves 
primarily  -to  the  personal  benefit  of 
the  settling'  partner.  In  either  case 
the  opposite  party  is  so  chargeable 
with  notice  ox  want  of  authority  that 
he  is  held  to  act  subject  to  the  actual 
consent  ' or  approval  of  the  absent 
partners.  Remington  v.  Eastern  R. 
Co.,  109  Wis.  164,  163,  84  NW  898,  85 
NW  321. 

[d]  Knbjeoting  wrtaSr  to  UablUbr 
In  nonpvozesslonal  oapeoitr. — It  Is 

not  wltnin  the  scope  of  the  implied 
authority  of  a  solicitor  carrying  on 
business  in  partnership  to  constitute 
himself  a  constructive  trustee,  and 
thereby  to  subject  his  partner  to  lia- 
bility In  that  character,  the  partner 
being  Ignorant  of  the  dealings  by 
which  the  oonatructlve  trust  Is  ea- 
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beeome  a  party  to  a  negotiaUe  mBtmme&t  and  bind 
the  firm  thereby.'* 

Notice  to  one  mamber  is  notice  to  all  where  it  re- 
lates to  the  firm  business.'" 

{%  118]  b.  OoB^oniation  and  DiTiiioa  of  Profits. 
In  aoeordanee  with  the  general  rale  applicable  in 
all  eases  of  partaerahip,"  each  partner  is  bound  to 
devote  faimaelf  to  the  firm's  business,  and  there  is 
no  i]iq>lied  obligation  that  for  performing:  this  duty 
he  flhall  be  paid  mora  than  his  jpK^rtionate  ahare 
of  the  gains.*^  As  long  as  the  njm  eontinnes  there 
ia  nsnaUy  no  dednetioa  beeanse  one  partner  has  not 
been  as  active  as  the  otfaer,^* 

After  dtaolokbm  of  firm.  While  the  general  role 
is  tiut  npon  the  dissolution  of  a  firm  each  member 
is  obliged  to  perform  what  work  may  be  necessary 
for  eloaii^  out  the  business  without  other  compen- 


tmbUshed.  Uara  t.  Browne,  [18»6] 
1  Ch. 

[e]  AtvMaMMt  to  pay  eosta^ 

Where  one  member  of  a  Arm  of  law- 
yers agrees  to  pay  any  Judgment  for 
costs  that  may  be  entered  against 
the  adverse  party  In  a  pending  suit 
In  eonstderatfon  that  the  opposing  at- 
torneys will  stipulate  to  waive  the 
time  limit  for  filing  briefs,  such  an 
agreement  Is  not  wtthin  the  general 
scope  of  the  partnership  and  in  the 
absence  of  consent  or  ratification  Is 
not  binding  on  the  firm,  although  it 
received  the  benefit.  Klklns  v.  Mo- 
Cashlll.  174  ni.  A.  Ses. 

[f]  A  promlss  to  Indsnuiifr  an 
oftosr  for  oonuDlttUir  a  psrsoa  to 
jaU,  made  by  one  attorney,  will  not 
Dina  his  partner;  but  the  partnership 
may  warrant  the  inference  that  he 
acted  for  both,  and  a  subsequent 
ratification  by  the  partner  binds  him. 
Marsh  v.  Oold.  2  Pick.  (Mass.)  2S5. 

14.  Pla. — Friend  v.  Duryae,  17  Fla. 
Ill,  36  AmR  89. 

Ky. — Breckinridge  v.  Shrleve,  4 
Dana  376. 

Mass. — Worster  v.  Forbush,  171 
Uass.  428,  424,  60  NB  93«  (where  the 
court  said:  "An  attorney  at  law  who 
Is  a  member  of  a  partnership  of  law- 
yers has  no  implied  authority  by 
reason  of  the  partnership  to  borrow 
money  on  the  credit  of  the  partner- 
ship, or  to  sign  or  indorse  a  nego- 
tiable promissory  note  In  the  name  of 
the  partnership;  and  it  Is  Immaterial 
that  the  money  borrowed  Is  used  to 
pay   the   regular   and   ordinary  ex- 

Eenses  of  the  partnership,  or  that  the 
older  of  the  note  la  a  bona  fide  pur- 
chaser of  the  note  for  value  before 
Its  maturity"). 

Wis.— Smith  V.  Sloan,  17  Wis.  23K, 
»  AmR  757. 

Eng. — Hedley  v.  Bainbrldge,  S  Q. 
B.  816,  43  BCL  762,  114  Reprint  527. 

Ont. — Wilson  V.  Brown,  8  Ont.  A. 
411.  Compare  Workman  v.  Mc- 
Klnstry,  21  U.  C.  Q.  B.  823  (where 
there  was  evidence  of  mutual  author- 
ity). 

15.  Wlttenbrock  v.  Parker,  102 
Cal.  it,  88  P  374.  41  AmSR  l72,  24 
LRA  187:  Hirsh  v.  Fisher,  138  Mich. 
96,  101  NW  48;  Gamer  v.  Schlft- 
bauer,  40  Nebr.  6S3,  59  NW  98;  Lock- 
wood  V.  Dlllenbeck,  104  App.  Dlv,  71. 
98  NTS  321;  Green  v.  Mllbank.  3 
AbbNCas  (N.  T.)  188.  See  also  War- 
ner V.  Griswold,  8  Wend.  (N.  T.)  866; 
HcFarland  v,  (?rary,  S  C^w.  <N.  T.) 
258  [afl  «  Wend.  2971. 

le.   See  Partnership  {80  <^c  4481. 

17.  Consanl  v.  Chimmlngs,  222  U. 
a  282,  32  set  83,  56  L..  ed.  192;  Rpfh 
T.  Boles,  139  Iowa  258,  115  NW  98^ 

le.  Consaul  v.  Cummlngs,  282  U. 
8.  282,  32  set  83,  56  L.  ed.  192;  Roth 
V.  Botes,  139  Iowa  253.  116  NW  930. 

19,  Roth  V.  Boles,  139  Iowa  268, 
116  NW  930;  Starr  v.  C^asvj*  Iowa 
491,  13  NW  645;  Lamb  V.  WllBOn,  3 
Nebr.  (Unoff.)  496,  92  NW  167.  See 
also  generally  Partnership  [30  <^c 
896}. 


[a]  VhsM  a  law  flnt  dlwoirss, 
asslfBlar  aadtopossd  of  eassa  to  «h* 
atrraaal  -imTim.  and  tlie  agreement 
of  dissolution  Is  supported  ny  suffl- 
ctent  fwnslderatlon.  each  member  who 
In  good  faith  undertakes  to  carry 
out  Ills  part  of  the  agreement  Is  en- 
titled  to  prosecute  to  completion  the 
cases  assigned  to  him,  and  services 
rendered  by  other  members  to  him 
In  such  cases  will  be  held  to  be 
gratuitous.  Lamb  v.  Wilson,  3  Nebr, 
(Unoff.)  4»«.  92  NW  187. 

80.  Consaul  v.  Cummlngs,  222  17. 
8.  262,  32  set  83,  66  L.  ed.  192. 

J a]  Beasoa  for  mis, — "The  law 
not  permit  him  to  appoint  a  sub- 
stitute, nor  can  his  persona)  repre- 
sentative, no  matter  how  well  qual- 
ified, assist  in  winding  up  the  af- 
fairs of  the  firm.  Whether  that  be 
considered  a  right  or  duty.  It  is  In 
either  event  cast  on  the  survivor.  In 
performing  It  he  only  carries  out  an 
obligation  implied  in  the  partner- 
ship relation,  and  la  therefore  en- 
titled to  no  compensation  '  for  thus 
doing  what  he  was  bound  to  do  and 
what  would  have  been  Imposed  on 
the  other  had  the  order  of  their  death 
been  diflerent.  To  allow  the  sur- 
vivor compensation  wherever  he  con- 
tinues the  business  would  be  to  offer 
an  Inducement  to  delay  the  settle- 
ment which  ought  to  be  made  as 
soon  as  possible."  Consaul  v.  (Cum- 
mlngs, 222  V.  S.  262,  270,  32  SCt  88, 
56  L.  ed.  192. 

81.  Consaul  v.  Cummlngs,  222  tT. 
S.  262,  32  SCt  83.  56  L.  ed.  193. 
See  generally  Partnership  [36  C^c 
697]. 

[a]  SisttautloB  aa  to  profeastonal 
murtasvsUps. — (l)  "There  may  be  "a 
different  rule  in  cases  of  winding  np 
partnerships  between  lawyers  and 
other  professional  men,  where  the 
profits  of  the  firm  are  the  result 
solely  of  professional  skill  and  ta- 
bor.' "  Consaul  v.  Cummlngs,  222  U. 
S.  262,  271.  32  SCt  83,  68  L  ed.  192 
[quot  Denver  v.  Roane,  99  U.  S.  356, 
859,  26  L.  ed.  478}.  (8)  "The  reason 
for  the  rule  that  no  compensation  Is 
allowed  a  surviving  partner  In  clos- 
ing up  the  business  fs  based  upon 
an  Implied,  If  not  expressed,  agree- 
ment that,  should  the  partnership  be 
terminated  by  some  Involuntary 
event,  the  others  will  close  up  the 
business  for  the  betieflt  of  both. 
Each  partner  neeessarlly  incurs  such 
risks  with  reference  to  which  the 
partnership  contract  was  made.  But 
In  the  case  at  bar,  aside  from  the 
fact  that  the  Incapacity  to  continue 
In  the  case  was  self-imposed  by  ap- 
pellee, there  was  no  value  in  the  un- 
finished case  to  an  attorney  except 
the  value  of  professional  servtoes  to 
be  rendered.  Whether  It  should  have 
any  value  depended  entirely  upon  the 
professional  skill  of  the  attorney 
rendering  the  servloes;  so  that  the 
reason  for  the  rule  that  no  compen- 
sation Is  allowed  a  surviving  partner 
cannot  be  said  to  apply  i«  all  re- 


sati^  than  his  share  of  the  profits,^"  and  this  role 
applies  even  where  the  firm  is  dissolved  by  the 
death  of  a  member,-*^  yet  there  are  exceptions  to 
this  rule;^'  and,  where  the  circiunstanees  are  stub 
as  to  render  it  equitable,  extra  compensation  in  tiw 
nature  of  salary,  or  an  increased  apportionment 
profits,  may  be  awarded  to  one  partner.'*  IHrai 
where  a  law  firm  is  dissolved  with  eases  yet  untried 
the  active  partner  who  undertakes  to  finish  the  wock 
is  entitled  to  extra  compensation  for  his.  labor." 
Where  one  member  of  a  law  firm  has  wiUidiawn, 
a  contract  of  employment  of  such  firm  is  of  a  divisi- 
ble nature,  under  which  a  recovery  may  be  had  fbr 
services  of  which  the  client  has  already  had  the 
benefit}**  but  sueh  withdrawing  partner  can  have 
no  interest  in  fees  for  services  rendered  by  the  re- 
maining member  of  the  firm  after  Uie  diss^ntitm 

Bpects  to  a  prof eaatonal  partnership.* 
Justice  v.  Lairy.  19  Ind.  A.  272,  41 
NB  469,  461,  86  AmSR  405. 

88.  Consaul  v.  Cummin rs,  222  U. 
S.  262,  S2  SCt  83.  58  L.  e£  192  [alt 
88  App.  (D.  C.)  1321;  Roth  v.  Boles. 
139  Iowa  253,  115  NW  930:  Lamb  v. 
Wilson,  3  Nebr.  (Unoff.)  498,  92  NW 
167,  168  (Where  the  court  aald:  "The 
rule  of  law  Is  well  settled,  by  tha 
weight  of  authorities,  that  neither 
partner  of  a  dissolved  firm  Is  entitled 
to  compensation  for  services  rendered 
In  winding  up  the  partnership  af- 
fairs unless  ft  Is  expressly  agreed 
otherwise,  or  can  be  fairly  Implied 
from  the  circumstances.  It  seema 
however,  that  the  rule  should  not  be 
extended  beyond  the  requirement  of 
merely  winding  up  the  partnership 
affairs,  by  collecting  Its  outstanding 
claims,  paying  debts,  and  distrlbutlnr 
the  surplus  among  the  members,  and 
that  when  It  appears  that  time,  skill, 
and  labor  have  been  expended  by  a 
partner  In  a  continuance  of  the  part* 
nership  business,  which  Inure  to  tlw 

f eneral  benefit,  he  ought  to  recelre. 
rom  the  profits  from  his  skill  and 
labor,  a  reasonable  compensation, 
varying  according  to  the  nature  of 
the  business,  the  difficulties  and  re- 
sults of  the.  undertaking,  and  Its 
necessity  or  deslrabllltsr"). 

[a]  l^Mal  aarvless  to  mwoaatlli 
Almoin  Vanduzer  v.  HcMllhin,  37 
(3a.  299,  the  case  of  a  mercantile 
partnership.  It  was  held  that  one  of 
the  members  of  the  firm,  who  was 
an  attorney,  might  be  entitled  to 
compensation  for  services  rendered 
by  himself  in  the  collection  of  clalmi 
due  the  partnership.  Here  the  ren- 
dering of  legal  services  was  entirely 
foreign  to  the  business  of  the  part- 
nership. 

88.  Roth  V.  Botes,  139  Iowa  SS8, 
116  NW  930;  Lamb  v.  Wilson,  t  Nebr. 
(Unoff.)  496.  92  NW  167. 

84.  Justice  v.  Lairy,  19  Ind.  A 
272,  49  NB  459,  65  AmSR  406;  Busb- 
by  V.  Berkeley,  163  App.  Wv.  742. 
138  NTS  831  (holding,  however,  that 
defendant,  in  an  action  for  an  ac- 
counting between  law  partners, 
should  not  be  ordered  to  account  for 
a  payment  made  to  htm  after  the 
dissolution,  plaintiff  bavbtg  the  bur- 
den of  showing  that  It  was  a  mat- 
ter In  which  he  was  entitled  to  share, 
and  there  being  no  proof  that  It  was 
a  partnership  matter):  Bessie  v. 
Northern  Pac  R.  Co.,  14  K.  D.  814. 
105  NW  tn.  Bee  also  Babbitt  v. 
Rlddell.  1  Grant  (Pa.)  181  (boldlng 
that,  where  two  attorneys  were  em- 
ployed for  a  certain  sum  to  prose- 
cute with  success  a  certain  suit,  and 
after  part  of  the  servloes  had  bees 
performed  one  of  them  died  and  ib« 
engagement  was  completed  by  the 
survivor  who  received  the  compensa- 
tion, the  latter  must  pay  to  the 
representatives  of  the  deceased  socb 
part  of  the  compensation  as  WM 
equivalent  to  the  tatter's  portlOB  irf 
the  work  done). 


For 


oases,  dsvalevaMata  and  ehaafas  In  the  law  see  cumulative  Annotations,  same  title,  Wtf^  and  note  nnmbsr. 
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in  cases  commenced  either  before  ^  or  after  Bueh 
dissolution,'"  Nor  is  the  retiring  partner  chai^- 
able,  after  the  dissolution,  with  any  of  the  expenses 
of  the  firm  in  prosecuting  cases  commenced  before 
the  partnership  was  dissolved;'^  and  money  after- 
ward collected  by  him  or  paid  to  him  by  his  former 
partner  as  his  share  of  the  fees  earned  after  the 
dissolution  of  the  partnership  in  cases  commenced 
before  the  dissolution  cannot  be  recovered  by  the 
partner  in  an  action  for  an  accounting.'*  If  a  fair 
and  reasonable  agreement  settlii^  the  rights  of  the 
partners  has  been  made  equity  will  reeognise  and 
enforce  it.*' 

119]   2.  Bights  and  Duties  with  Respect  to 

Clirat.  The  general  principles  of  the  taw  of  part- 
nership apply  to  lawyers  with  the  same  force  that 
they  do  to  partnerships  engaged  in  other  oecupa- 
tioDS  or  professions."'  A  retainer  of  one  member 
of  a  firm  of  attorneys  is  a  retainer  of  the  firm,  in 
the  absence  of  en  agreement  to  the  contrary.^*  The 
contract  is  joint  and  continues  to  the  termination 
of  the  suit,  and  no  member  can  be  releaaed,  either 
by  a  dissolntion  of  the  firm  or  by  any  other  act  or 
agreement  among  themselves,  from  the  obligation 
of  responsibilities  assumed.''  Any  member  may  at- 
tend to  the  business  intrusted  to  a  firm  of  attor- 
neys, for  the  act  of  each  is  the  act  of  all,  and  such 
a  general  contract  does  not  give  the  client  the 
right  to  demand  that  any  particular  member  of 
the  firm  shall  render  the  services  or  conduct  the 
litigation."  A  party  may,  however,  pownidly 
contract  with  one  member  of  the  firm  for  his 
1^1  services,  and  where  such  contract  is  proved 


it  will  be  sustained.** 

[i  120]  K.  Atton«T*B  Oltfki.  During  an  at- 
torney's absence  his  clerk  represents  him,  as  to  all 
ordinary  business  of  the  office,  so  as  to  bind  the 
attorney;'*  but  a  law  clez^  has  no  authority  to 
settle "  or  discontinue "  an  action,  or  to  waive  a 
notice  which  he  has  authority  to  receive.'"  It  has 
been  held  that  an  affidavit  of  the  clerk  of  an  attor- 
ney is  insufficient  as  the  foundation  of  a  motion, 
where  no  excuse  is  offered  for  its  not  being  made 
by  the  attorney.'"  Of  course  an  act  beyond  the  au- 
thority of  a  clerk  may  be  ratified  and  adopted  by 
the  attorney.** 

[$  121]  L.  Offaoaei  in  Exercise  of  Professional 
Fimctions.*^  In  some  jurisdictions  it  is  made  a 
criminal  offense  for  an  attorney  to  advertise  for 
divorce  business.*'  Such  a  statute  is  constitu- 
tional,*' and  may  be  violated  without  a  direct  offer 
to  procure  divorces  or  to  act  as  attorney  in  a  di- 
vorce suit.**  So  it  has  been  made  a  misdemeanor 
for  an  attorney  to  refuse  to  pay  oVer  money  col- 
lected by  him,*'  to  agree  to  pay  a  witness  a  sum 
of  money  for  his  testimony  provided  the  attorney 
wins  his  case,*'  or  to  be  guilty  of  any  deceit  or  col- 
lusion with  intent  to  deceive  the  court  or  any 
party.**  An  attorney  may  also  be  guilty  of  black- 
mail in  sending  a  threatening  or  abusive  letter,  and 
the  fact  that  the  letter  is  sent  in  an  effort  to  col- 
lect an  account  does  not  make  it  privileged.*"  And 
an  attorney  who  conspires  with  his  client  to  com- 
mit a  violation  of  the  law,  or  advises  and  directs 
his  client  in  sneh  an  act,  is  equally  guilty  vith 
him.*" 


S8.  Jn«tlce  v.  Lairy,  19  Ind.  A. 
172.    49  4B9,    tt    AmSR  405; 

Iwnhart  v.  HaMn,  (Kan.  A.)  63  P 
4S1. 

ae.  Isenhart  v.  Hascn,  (Kan.  A.) 
63  P  4B1.  „ 

97.  Isanhart  v.  Haien,  (Kan.  A.) 
(t  P  4B1.  _ 

38.  Isenhart  v.  Hasen,  (Kan.  A.) 
C3  P  451. 

as.  BuBhby  v.  Berkeley,  IBS  App. 
D)v.  742,  138  NTS  881;  Sterne  v. 
Goep.  20  Hun  396  [aff  84  N.  T.  641 
memj. 

39.  Bg^leston  v.  Boaraman,  87 
Uich.  14:lDennla  v.  Seattle  Pint  Nat. 
Bank.  <S  Wash.  161,  7S  P  1126. 

31.  Ark.— Smith  V.  HIU.  IS  Ark. 
173. 

Cai. — Woodmen  of  the  World  v. 
Rutledee,  133  Cal.  640.  65  P  1105. 

Mich. — OHtrander  v.  Capitol  Inv.. 
etc.  Assoc..  ISO  Ulch.  312.  89  NW 
964 ;     Bffffleston    V.    Boardman,  87 

N  't.— Lockwood  V.  DUIenbeck,  104 
App  DIv.  71,  98  NYS  321;  Seaward 
V.  Tasker,  143  NTS  257. 

Wash. — ^Dennis  v,  Seattle  First  Nat 
Bank.  33  Wash.  161.  73  P  1125. 

Qas. — aiass  V.  Evelelgh,  18  Que. 
Super.  551. 

Blflrt  ot  ■  OB*  mMnlMr  of  arm  to 
■etror  ftdTWM  V**T  see  supra  § 
105. 

3a.  111. — Moahler  v,  Kltchell.  87 
Til  18:  Morgan  v.  Roberta,  38  111.  65; 
Walker        Goodrich,  16  111.  341. 

Ky. — McGUl    V.    McOiU,    2  Mete. 

Mo. — Powell  V.  Roberts,  116  Mo.  A. 

629    92  B'W  762. 

Or.— r>e  Vail  v,  De  Vail,  57  Or. 
128,  109  P  756,  110  P  705. 

yr  Va. — Tomllnson  v.  Polsley.  31 
W  Va.  108,  5  SE  457. 

EnK — Harris  t.  Oabourn.  2  Cromp. 
*  M  629,  149  Reprint  912;  White- 
head V.  Lord,  7  Exch.  691,  11  BngL, 

Simon  V.  Brashear.  9  Rob. 
(Lm.)  69,  41  AmD  321;  (Clifton  v. 
Clark.   8^   Visa,  446,  36  S  261,  102 


AmSR  458,  66  LRA  821,  1  AnnCas 
396 ;  Dennis  v.  Seattle  First  Nat. 
Bank.  83  Wash.  161,  73  P  1125;  Tom- 
llnson V.  Polsley,  81  W.  Va.  108,  5 
8E  467. 

M,  Ostrander  v.  Capitol  Inv., 
etc..  Assoc.,  130  Mich.  312.  89  NW 
964. 

35.  Mahoney  v.  Middlesex  County, 
144  Mass.  459,  11  NB  689;  Blrkbeck  v. 
Stafford,  14  AbbPr  (N.  T.)  286.  23 
HowPr  236;  Jackson  Vv  Tale,  1  Cow. 
(N.  T.)  aiB;  Power  v.  Kent,  1  Cow. 
(N.  T.)  211;  Cooper  v.  Carr.  8  Johns. 
(N.  T.)  360;  Tremper  v.  Wright,  2 
Cal.  (N.  T.)  101;  Rathbone  v.  Black- 
ford. 1  CaL  (N.  T.)  843;  Anonymous, 
1  Cal.  (N.  T.)  78.  See  also  Shat- 
tuck  V.  BUI,  142  Mass.  56,  62,  7  NB 
39  (holding  that  a  client  Is  llabis  for 
the  act  of  bis  attorney's  olsrk  In 
maklnc  an  Illegal  arrest  on  execu- 
tion, and  where  the  court  said:  "De- 
tails of  law  business,  especially  such 
as  that  of  the  collection  of  claims, 
are  oftsn  not  done  by  the  attorney, 
but  entrusted  to  the  subordinates, 
whose  acts  in  the  conduct  of  a  buai- 
ness  are  his,  so  far  as  civil  responsi- 
bility therefor,  either  on  his  own 
part  or  that  of  his  clients.  Is  con- 
cerned"). 

38.  Alterman  V.  Well,  142  NTS  465. 
37.    Irvine    v.    Spring,    30    N.  T. 

Super.  298. 

as.  Page  V.  San  Franclsoo  Super. 
Ct.,  122  209.  64  P  780  (holding 

that  a  statute  authorizing  the  service 
of  a  written  notice  on  an  attorney's 
clerk  does  not  enable  the  olsrk  to 
bind  the  attorney  by  a  waiver  of  the 
notice). 

39.  Chase  v.  Edwards.  S  Wend.  (N. 
Y.)  283;  Jackson  v.  woodworth.  S 
Cal.  (N.  T.)  136. 

[a]  As  sfldavit  ia  sapporfc  of  a 
moUoa  to  paaish  a  Jadgmsat  debtor 
for  contempt  oannot  be  made  by  the 
managing  clerk  of  the  attorney  of 
the  Judgment  creditor,  unless  ex- 
piessly  authorised  so  to  do,  and  rea- 
son Is  shown  why  It  Is  not  made  by 
the  judgment  creditor  or  his  attor- 


ney. E^rre  T.  Stubbert,  71  MIso.  147, 
128  NTS  4. 

40.  Johnson  v.  Spragua  ISS  Mass. 

102,  66  NK  422.  . 

maiifloaaiM  «f  ageafs  wHrtbor- 
ised  aet  see  generally  Agsney  M 

77-146. 

41.  Ovoas  Mfexenessi 

Compounding  felony  see  Compound- 
ing Felony  [8  Cyc  492]. 

Embeulement  by  attorney  see  Em- 
besslement  [16  Cyc  486]. 

Indictment  see  Indictments  and  In- 
formations [21  Cyo  167]. 

Practicing  without  license  aee  su- 
pra I  14. 

Purchasing  demands  for  suit  see  su- 
pra S  104. 

Suspension  and  disbarment  see  su- 
pra ii  38-98. 

48.  See  statutory  provisions. 

43.  Stete  V.  QIantvalley,  12S  Minn. 
227,  148  NW  780. 

44.  State  v.  Glantvalley,  12S  Minn. 
227,  14S  NW  780. 

[a]  Thm  ooMrtnwtloB  of  an  warn* 
ugntma  adTst-Wsensat  is  for  the 
court.  State  v.  Olantvalley.  12S 
Minn.  227,  148  NW  780. 

40.  Hsmel  v.  Peo.,  97  111.  A.  627; 
Peo.  V.  Tryon,  4  Mich.  665  (holding 
that  It  must  appear  affirmatively  on 
the  face  of  the  Indictment  that  the 
money  alleged  to  have  been  received 
by  defendant  was  so  received  In  his 
official  character  of  attorney  at  law). 

46.  State  v.  Clopton,  16  Ho.  A. 
669. 

47.  N.  Y.  Pen.  Code  i  148. 

[a]  The  alteratloB  of  an  order  of 
th*  sarrogate's  oonrt  so  as  to  make 
It  false  and  misleading  Is  a  deceit 
within  such  a  statute.  Peo.  v.  Olshei, 
20  Misc.  ISS,  46  NTS  49,  12  N.  T. 
Cr.  362. 

43.  Peters  V.  State,  166  Ala.  36, 
51  S  952;  Peo.  v.  Wlckea,  112  App. 
Dlv.  89,  98  NTS  163,  20  N.  T.  Cr. 
9.  See  generally  Threats  [38  Cyc 
295]. 

49.  Ooodenough  v.  Spencer,  2 
Thomps.  &  C  608,  16  AbhPrNS  84S, 
4«  HowPr  84T. 
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m.  RETAHfEB  AND  AUTHORITY 


[$  122]  A.  BeUiner—1.  Definition.  "  Retainer " 
may  be  defined  as  "the  act  of  a  client  by  which  he 
engages  an  attorney  or  connsellor  to  manage  a 
cause,"  and  also  as  "the  retaining  fee.""  The  pay- 
ment of  a  retainer  has  no  relation  to  the  obligation 
of  the  client  to  pay  his  attorney  for  the  services 
which  he  has  retained  him  to  perform."**  In  other 
words,  a  retaining  fee  is  an  engagement  fee;  that 
is,  a  fee  to  engage  and  bold  an  attorney  to  render 
services  to  a  client  in  a  particular  case,  or  gen- 
erally, as  occasion  may  arise."' 

[$  123]  2.  Necessi^.  Every  attorney  regularly 
licensed  and  duly  admitted  to  practice  possesses  a 
general  license  to  appear  in  court  for  any  suitors 
who  may  retain  him;  but  his  license  is  not  of  itself 
an  authority  to  appear  for  any  particular  person 
until  he  is  in  fact  employed  by,  or  retained  for, 
him.**    In  other  words,  the  relation  of  attorney 

so.  Bouvier  lu  D.:  Saulsbnry  v. 
American  Vulcanised  Fibre  Co., 
(I>el.)  91  A  B86,  641  felt  CycJ;  Union 
Sur«ty,  etc..  Co.  v.  Tenney,  200  111. 
849,  66  NE  «88;  Severance  v.  Bl- 
ttlflon,  67  Ml8C.  103.  121  NYS  «27. 

81.  Saulsbury  v,  American  Vul- 
canised Fibre  Co.,  (Del.)  91  A  536. 

Sft.  SaulBbury  v.  American  Vul- 
canised Fibre  Co.,  <Del.)  91  A  63«. 

B8.  BatesvUle  Bank  v.  Maxey,  76 
Ark.  472,  88  SW  968;  Cartwel!  v. 
Henlfee,  2  Ark.  366;  Peo.  v.  Mari- 
posa Co.,  39  Cal.  683;  Clark  v.  Wll- 
lett.  36  Cal.  534 ;  McAlexander  v. 
WrUht.  3  T.  B.  Mon.  (Ky.)  189  16 
Amis  93  and  note:  Davis  v.  Cohn. 
96  Mo.  A.  587,  70  SW  727. 

B4.     Ark. — Cartwell  v.  Menifee.  2 

Ray  V.  Lobdell.  213  111.  389, 
78  NB  107«  taflF  110  111.  A.  230]; 
Bell  T.  Farwell,  89  III.  A.  618  UK 
189  ni.  414.  69  NB  955]. 

Ind.— 4tat«  V.  Union  Nat.  Bank, 
146  Ind.  637,  44  NB  686,  67  AmSR 
209. 

Kan. — Caldwell  v.  BUrrer,  76  Kan. 
49,  69,  90  P  1096  fcit  Cycl. 

N.  Y. — Allen  v.  Stone.  10  Barb.  547; 
Roy  V,  Harley.  8  N.  T.  Super.  637; 
Fannin?  v.  Trowbridge,  6  Hill  428. 

Porto  Rico. — Dlas  v.  Dlstrtet  Ct., 
9  Porto  Rico  626.  , ,  „ 

Va. — Marrow  v.  Brlnkley,  86  Va. 
55,  6  SE  605. 

[a]  The  mere  nmmlag  of  u  at- 
torn^ tn  a  wUl  doea  not  authorize 
an  appearance  by  him  for  the  ex- 
ecutor. In  re  Pickett.  49  Or.  127,  89 
P  377. 

66.  Silver  Peak  Gold  Mln.  Co.  v. 
Harris,  116  Fed.  439;  Dentsel  v.  City, 
etc.,  R.  Co.,  90  Md.  434,  45  A  201; 
Keenan  v.  Scott.  64  W.  Va.  137.  61 
SB  806. 

[a]  BmploymeiLt  of  one  wrt  ad- 
mitted to  praoUoe^ — ^Where  one  as- 
sumed to  act  as  the  attorney  of  an- 
other, and  the  client  had  many  con- 
sultations with  him  as  attorney,  the 
relation  of  attorney  and  client  ex- 
isted. althouKh  he  had  not  then  been 
admitted  to  practice.  Sangulnettl  v. 
Rossen,  12  Cal.  A.  628,  107  P  S60. 

[b]  BeVm^oyment  after  dls- 
tthmxif. — Where  an  attorney,  after 
having  been  discharged,  la  again  em- 
ployed and  accepts  a  retainer,  the  re- 
lationship of  attorney  and  client  be- 
gins de  novo.  Burke  v.  Baker,  111 
App.  Div.  422,  97  NTS  768  [aff  188 
N.  T.  561,  80  NE  1033J. 

[c]  Belatlon  of  associate  oowuiel 
to  eaoh  other. — (l)  Where  an  attor- 
ney, retained  to  perform  certain  ser- 
vices,  employs  another  attorney  to 
assist  him.  the  relation  of  attorney 
and  client  does  not  exist  between  the 
two  attorneys.  In  re  Hashln.  18 
Hun  (N,  T.)  42.  (2>  Where  a  client 
retains  two  attorneys,  and  one  tells 
the  other  to  retain  his  share  of  the 


fee  for  him.  It  Involves  no  contract 

establishing  the  relation  of  attor- 
ney and  client.  Downs  v.  Davis,  118 
Iowa  529.  85  NW  761. 

66.  Cal.— Hobbs  v.  Duff.  43  Cal. 
465. 

Ind. — Bowen  v.  Wood.  36  Ind.  268. 
Me. — Jacobs   v.   Cope  land,    54  Me. 
603. 

Pa. — Stout  Coal  Co.  v.  O'Donnell, 
4  Kulp  496. 
Tenn. — ^Toakley  t.  Hawley,  6  I>ea 

670. 

W.  Va. — Silverman  v.  Greaser,  27 
W.  Va.  550. 

S7.  Odd  Fellows'  Sav.  Bank  v. 
Brander.  124  Cal.  255.  56  P  1109; 
Oltrogge  V,  Schutte,  51  Iowa  279,  1 
NW  544;  Phelps  v.  Brewer,  9  Cush. 
(Mass.)  390,  67  AmD  56;  Adams  v. 
Mowry,  6  Mo.  A.  582. 

68.  Miller  v.  Alexander,  8  Tex. 
36;  Whitney  v.  Silver,  22  Vt.  634. 

59.  Union  Naval  Stores  Co.  v. 
Fugh,  156  Ala.  369,  47  8  48. 

80.  U.  S. — Orr  v.  Brown.  69  Fed. 
216,  16  CCA  197. 

Ala.— Davis  v.  Walker,  131  Ala. 
204.  21  8  S64. 

III. — ^Franklin  County  v.  Layman, 
145  HI.  188,  38  NB  1094;  Cooper  V. 
Hamilton,  62  III.  119. 

Mont. — ^Walsb  v.  Helena  School 
Diet.  No.  1.  17  Mont.  413,  43  P  180. 

N.  T. — Reese  v.  Resburgh.  54  App. 
Dlv.  378,  66  NYS  633;  Williams  v. 
Lewis,  45  App.  Dlv.  623,  60  NYS  804; 
Matter  of  Tracy.  1  App.  Dlv.  113,  37 
NYS  65  [aff  149  N.  T.  608,  44  NB 
11291. 

W.  Va. — Keenan  v.  Seott.  04  W.  Va. 
137,  61  SE  S06. 

Eng.— In  re  Kerly,  [l»Ot]  1  Ch. 
467;  Biyth  V.  Fladgate,  [1891]  1  Cb. 


337. 

[a]  A  request  by  a  defendaat  that 
an  attorney  aaslM  In  the  trial  of  a 
oas^— there  being  already  an  attor- 
ney of  record — and  an  agreement  to 
do  so,  establish  the  relation  of  at- 
torney and  client  between  them  and 
authorise  the  attorney  to  appear  as 
attorney  In  the  case  and  have  his 
name  entered  on  the  docket  with  that 
of  the  other  attorney.  Smith  v. 
Black,  51  Md.  247.  See  also  In  re 
Tyler,  71  Cal.  353,  12  P  289.  18  P 
169. 

[b]  irotlAg  najnes  of  eouael  oa 
13ie  docket  is  not  a  necessary  condi- 
tion to  employment,  and  this  will  be 
done  only  on  the  written  request  of 
the  attorney.  Matter  of  Counsel,  32  Ct. 
CI.  231;  Hallam  v.  Bardsley.  7  KyL 
516;  Toplltz  v.  Meyer,  34  Misc.  786. 
69  NYS  649;  Swartz  v.  Morgan,  163 
Pa.  196,  29  A  974,  975,  48  AmSR  786; 
Fore  v.  Chandler,  24  Tex.  146.  And 
see  Emerson  v.  HcDonell,  137  Wis. 
263.  118  NW  814. 

[c]  Oiroomstanoes  mSoleBt  to 
sbow  •aqfloyawBt  were  held  to  ex- 
ist In  In  re  Gasser,  104  Fed.  687.  44 


and  client  commences  from  the  date  of  the  employ- 
ment of  the  attorney;  that  is,  from  the  time  when 
the  agreement  or  contract  by  which  the  attorney 
is  retained  is  consummated.'^'*  An  attorney  has  no 
right  to  act  as  attorney  for  a  person  who  is  nqt  his 
client,  even  though  there  may  be  a  community  of 
interest;"  but,  where  there  are  several  joint  de- 
fendants, and  an  attorney  appears  in  the  case,  be  is 
usually  supposed  to  act  for  all,^^  except  when  one 
of  the  joint  defendants  has  not  been  served  witb 
process ;°"  and,  where  plaintiff  in  a  cause  has  au- 
thority to  join  another  person  as  coplaintifi,  no 
authority  to  counsel  to  represent  saeh  perscm  need 
be  shown."* 

[$  124]    3.  What  Con8tltnteft--a.  In  OmanL 

The  contract  of  employment,  as  in  other  cases,  con- 
sists of  a  mere  ofFer  or  request  by  the  client  and  an 
acceptance  or  assent  by  the  attorney An  aceept- 

CCA  20;  Central  Trust  Co.  Inger- 
soli.  87  Fed.  427.  31  CCA  41:  Orr  v. 
Brown,  69  Fed.  216,  16  OCA  197; 
Davis  V.  Walker,  131  Ala.  204,  31  8 

554;  Christian,  etc..  Co.  v.  Coleman, 
125  Ala.  158.  27  S  786;  Sangulnettl  v. 
Rossen,  12  Cal.  A.  623.  10?  P  5«0; 
Hood  V.  Ware,  34  Oa.  328  (adoption 
of  -papers  prepared  by  an  attorney, 
and  his  recognition  as  counsel  by  the 
counsel  of  the  adverse  party ) ;  Dalton 
City  Co.  V.  Dalton  Mfg.  Co..  33  Ga. 
243;  Famous  Mfg.  Co.  v.  Wilcox,  1S9 
III.  246,  54  NE  211;  Strean  v.  Uoyd, 
128  111.  493,  21  NE  633;  Nelf  v. 
Smyth,  111  III.  100;  Burnham  v.  Rob- 
erts, 70  HI,  19  (preparing  a  bill  in 
chancery,  and  signing  complainant's 
name  and  then  the  name  of  the  at- 
torney's Arm);  Swift  v.  Lee,  65  IlL 
336;  Coffin  v.  Anderson,  4  Bladif. 
(Ind.)  896;  Plank  v.  Hertha,  138  Iowa 
213.  109  NW  732;  Wheeler  v.  Cox.  SI 
Iowa  36,  8  NW  688;  Clark  v.  Lillle- 
brldge,  46  Kan.  567,  26  P  43;  Pitts- 
burgh, etc..  R.  Co.  v.  Woollm.  II 
Busb  (Ky.)  451:  Mendel  V.  Klnnl- 
mouth.  13  KyXj  139;  .Ward  t.  Koeoig, 
106  Md.  -438,  67  A  236;'  Wheeler  v. 
Harrison,  94  Md.  147.  M  A.  623; 
African  Uethodlst  Bethel  Church  v. 
(>rniaok.  2  Md.  Ch.  141;  Perry  t. 
Lord.  Ill  Mass.  604:  Field  v.  Pro- 
prietors Nantucket,  etc..  Land,  1 
Cush.  (Mass.)  11;  Holden  v.  Greve, 
41  Minn.  173.  42  NW  861;  Gidcman 
V.  Troll,  29  Minn.  124.  12  NW  347 
(a  letter  to  the  attorney) ;  Grayson 
V.  Wilkinson,  J3  Miss.  268;  EofT  v. 
Irvine,  lOg  Mo.  378,  18  SW  907.  33 
AmSR  609;  White  v.  Merriam,  16 
Nebr.  96.  19  NW  708;  Harye  v.  Mar- 
tin. 9  Nev.  36:  Ooodall  v.  Bedel.  80 
N.  H.  206  (retention  of  necessary  pa- 
pers and  entering  upon  the  defense 
In  the  presence  of  the  party  for 
whom  he  appears);  Arrlngton  v.  Ar* 
rlngton,  102  N.  C.  491.  9  SE  200;  Sul- 
livan V.  Susong,  40  S.  C.  154,  18  8E 
268. 

[d]  tnmnmata»n ■■  SundteisKk  to 
Bluiw  eai^oniievt  were  held  to  ex- 
ist in  Francisco  v.  Dov^  221  IlL  403. 
83  NB  205;  Hersleb  v.  Hou.  28  Ind. 
864;  Cooler  v.  Ceclle,  8  La.  Ann.  11; 
Bradley  t.  Welch.  100  Ho.  2SS.  IS 
SW  911;  Poster  v.  Bookwalter,  163 
N.  Y.  166,  46  NE  299;  Stout  v.  Smith. 
98  N.  Y.  25,  60  AmR  682;  WUmer- 
dlngs  V.  Fowler.  55  N.  Y.  641.  IS  Abb 
PrNS  86;  Matter  of  Malcom.  120  AVpi 
Dlv.  226,  113  NYS  666  [rev  60  Ulsc. 
324,  113  NYS  266];  Flanders  t. 
Rosoff,  111  App.  Dlv.  1.  97  NTS  514 
[aff  188  N.  Y.  616.  81  NB  1164]; 
Prlchard  v.  Slgafus,  108  App.  Dlv. 
535.  93  NYS  152;  Whltesell  v.  New 
Jersey,  etc..  Ferry  Co..  68  App.  Dlv. 
82,  74  NYS  217;  Llndhelm  v.  Man- 
hattan R.  Co..  68  Hun  122.  tt  NTS 
086;  Burghart  v.  Gardner,  t  Barb- 
04 ;  Norwood  v.  Barcalow,  €  Daly 
117:  Hotchkiss  T.  Le  Roy.  0  Jahsa. 


For  laltM  oaaM,  davMopawMi  and  okanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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anee  of  the  relation  is  always  implied  on  the  part 
of  the  attorney  from  liis  actinf?  in  behalf  of  his 
dlient  in  porsaance  of  a  request  by  the  latter.*^ 
But  there  most  be  an  actual  contract  or  agreement} 
irtietfaer  express  or  implied ;  the  mere  fact  that  one 
has  acted  as  attorney  for  another  does  not,  alone 
and  of  itself,  create  the  relation,  although  it  may 
afford  a  very  strong  presumption  of  it.'*  In  the  case 
of  a  corpomtion  the  appointment  of  a  solieitor  need 
not  be  under  the  corporate  seal,*"  or  specially  au- 
thorized by  resolution.** 

Batainer  by  agent  The  retaining  of  an  attorney 
may,  like  the  making  of  any  other  contract,  be  done 
by  an  agent,  and  in  such  ease  the  attorney  is  the 
attorney  of  the  principal  and  not  of  the  agent.*** 
Bat  where  one  who  is  retained  as  an  attorney,  or 
who  undertakes  to  perform  an  act  which  requires 
an  attorney,  himself  engages  an  attorney  to  per- 
form the  act,  the  latter  is  but  a  snbagent,  and  the 
relation  of  attorney  and  client  does  not  subsist  be- 
tween him  and  the  ori^nal  employer.** 

125]  b.  Payment  of  Pees.  The  relation  of 
attorney  and  client  is  not  dependent  upon  the  pay- 
ment of  fees.  It  may  exist  between  two  parties, 
although  a  third  person  pays  for  the  attorney's  ser- 
vices,*^ or  although  such  services  are  rendered  by 
the  attorney  gratuitously.*' 


[(  126]   c  SnbjMt  Matter  of  EmployiiiMit.  In 

order  to  constitute  the  relation  a  professional  one 
and  not  merely  one  of  principal  and  agent,  the  at- 
torney must  be  employed  either  to  give  advice  upon 
a  l^d  point,  to  prosecute  or  defa^  an  aetum 
in  a  court  of  justice,***  or  to  impare  and  draft,  in 
l^ral  form,  such  papers  am  deeds,  wills,  contracts, 
and  the  like.**^ 

[$  127]  4.  Bffeet  of  Unantliorlied  Action." 
Where  suits  u%  brought  by  an  attorney  with- 
out authority  from  plaintiff,  the  rule  seems  es- 
tablished that  the  brii^rh^g  of  suit  does  not 
bind  the  involuntary  plahitin.'*  The  usual  prac- 
tice is  to  have  the  suit  dismissed  on  motion  as 
soon  as  the  attorney's  lack  of  authority  is  estab- 
lished." 

[$128]  B.  Proof  of  Anthority— 1.  In  Oeneral— 
a.  Presumption  of  Anthorily.  Althoneh  it  is  neces- 
sary that  an  attorney  be  specially  authorized  to  act 
for  a  client,^*  yet,  in  the  absence  of  statutory  re- 
quirement that  the  authority  of  an  attorney  shall 
be  evidenced  by  writing,^*  his  position  as  an  officer 
of  the  court  makes  it  unneceasaiy  for  him,  in  the 
ordinary  case,  to  show  his  anthority  in  any  way, 
there  being  a  firmly  established  presumption  in  favor 
of  an  attorney's  authority  to  act  for  any  client 
whom  he  professes  to  represent,'*  unless  there  has 


HZ;  Duffy  v.  Currence,  «•  W.  Va. 
262,  66  SE  755. 

61.  See  In  re  Tyler,  71  Cal.  S63,  12 
P  289,  13  P  169. 

62.  U.  8. — Silver  Peak  Oold  Mln. 
Co.  V.  Harris.  116  Fed.  439. 

Ala. — Mllligan  v.  Alabama  Fer- 
tilizer Co..  89  Ala.  322.  7  S  650. 

Kan. — Caldwell  v.  Bigger.  76  Kan. 
4»,  90  P  1095. 

N.  Y, — Hoover  t.  Qreenbaam,  61  N. 
T.  305  (a  suit  against  a  defendant  for 
acts  of  his  alleged  attorney). 

a  Cl— Ex  p.  Lynch.  25  S.  C.  193. 

88^  Clarke  v.  Union  F.  Ins.  Co., 
10  Ont.  Pr.  339.  See  also  Favlell  v. 
Eastern  Counties  R  Co.,  6  D.  &  L. 
54.  But  see  Barrle  Public  School  Bd. 
T.  Barrle,  19  Ont.  Pr.  33  (holding  that 
employment  of  a  solicitor  by  a  com- 
mittee appointed  by  a  school  board 
by  resolution  not  under  the  corporate 
seal  of  the  board  was  unauthorised). 

Corporate  seal  see  generally  Cor- 
porations [10  eye  1006]. 

64.  Nadeau  v.  Commlssalres 
d'Eicole  de  St.  Frederic,  Que.  Super. 
«6. 

65.  Uiller  v.  Ballerlno,  13S  Cal. 
566  67  P  1046,  63  P  600;  Porter  v. 
Petdiham.  44  Cal.  204;  Fargo  Oas 
Light,  etc.,  Co.  V.  Greer,  18  Oh.  Cir. 
Ct.  68».  10  Oh.  Cir.  Dec.  164;  Fowler 
v.  Iowa  Land  Co.,  18  S.  D.  131.  99 
NW  1095;  Hanrlck  v.  Gurley,  98  Tex. 
458,  54  SW  847,  55  SW  119,  56  SW 
330:  Tabet  v.  Powell,  (Tex.  Civ.  A.) 
78  S~W  997.  See  also  generally 
AKency  9  308. 

[a]  Aa  wraVa  aot  In  aeBdlaff 
prop—  servM  on  Ua  pilaidpal  to 
mMmnMjs,  "for  such  action  as  you 
mar  deem  necessary"  In  contem- 
plated litigation,  amounts  to  a  re- 
tainer of  such  attorneys  for  the  prin- 
cipal. Topltts  T.  Meyer,  34  Misc. 
786.  69  NTS  849. 

68.    See  cases  Infra  this  note. 

[a]  Wlten  a  olalm  la  placed  in  the 
bttBd*  of  a  oommemai  agvacT  for 
collection,  and  is  by  them  delivered 
to  an  attorney  for  collection,  the 
attorney  is  the  agent  of  the  collect- 
ing- company,  and  not  of  the  owner 
of  the  claim.  Hoover  v.  Wise,  91  TJ. 
S.  308.  23  L.  ed.  392;  Hllllgan  v.  Ala- 
bama Pertlllcer  Co..  89  Ala.  322.  7 
8  6S0:  Hoover  v.  Qreenbaum.  61  N. 
Y.  805;  Bradstreet  v.  Emerson,  72 
Pa.  124.  13  AmR  665.  See  also  Lewis 
T.  Peck.  10  Ala,  143;  Hatter  of  Red- 
mond, 64  App.  Div,  454,  6«  NTS  782. 


■afeafent  see  generally  Agency  S9 

6,  8427352.  503. 

67.  Arnold  v.  Robertson,  3  Daly 
(N.  T.)  298;  Keenan  v.  Scott.  64  W. 
Va.  137,  142.  61  SE  806  fquot  Cycl. 

66.  Packard  v.  Delfel.  9  Wash.  562. 
38  P  208. 

69.  Cal. — Perkins  v.  West  Coast 
Lumber  Co.,  129.  Cal.  427,  62  P  67. 
See  also  Gage  v.  Billing,  12  Cal.  A. 
688.  108  P  664  (employment  one  of 
brokerage). 

Minn. — Ryan  V.  Long,  36  Hinn.  394, 
29  NW  5L 

Miss. — UcCreary  v.  Hoopea,  S5 
Miss.  428. 

N.  Y. — Sheehan  v.  Srhe,  103  App. 
Dfv.  7,  32  NYS  863. 

Pa.— Oalhralth  v.  Elder,  8  Watts  81. 

See  also  Ostrom  v.  Benjamin,  20 
Ont.  A.  336. 

[a]  BrnfrloymeBt  of  an  attoney 
merely  as  a  sorlveaer  does  not  create 
the  relation.  De  Wolf  v.  Btrader,  26 
111.  225.  79  AmD  37L 

70.  Baker  v.  Humphrey,  101  TT.  8. 
494.  500,  2S  L.  ed.  1066  (where  the 
court  said:  "The  employment  to 
draw  the  contract  was  sufficient  alone 
to  put  the  parties  in  this  relation  to 
each  other");  Davis  v,  Kline,  »6  Mo. 
401,  406.  9  SW  724^2  LRA  78  (where 
the  court  said:  "The  employment  to 
prepare  these  deeds  of  trust  was  of 
itself  suHlclent  to  create  that  rela- 
tion"); Smith  V.  Brotherllne,  62  Pa. 
461,  469  (where  the  court  said:  "A 
counsel  or  attorney,  employed  and 
consulted  as  such  to  draw  a  deed  or 
an  application  for  an  original  title 
for  land.  Is  In  the  line  of  his  pro- 
fession, and  Is  precluded  from  buy- 
ing In  for  his  own  use  any  outstand- 
ing title"). 

71.  Oonatsral  attack  on  Jndr- 
ment  see  Judgments  [23  Cyc  1077]. 

BanltaUe  rsUef  agmlnst  jaOffmsBt 
on  ground  of  unauthorized  appear- 
ance see  Judgments  [23  Cyc  9971. 

Setting  aside  Jadcauat  see  Judg- 
ments [23  Cyc  916J. 

78.  Atkinson  v,  Howlett,  11  KyL 
364;  Hurste  v.  Hotallng.  20  Nebr. 
178,  29  NW  299;  Robson  v.  Eaton.  1 
T.  R.  62,  99  Reprint  973;  Scrlbner  v. 
ParcellB,  20  Ont.  554. 

73.  III. — Frye  v.  Calhoun  County, 
14  111.  132. 

Nebr. — McDowell  v.  Gregory,  14 
Nebr.  33.  14  NW  893. 

N.  T. — Llndheim  v.  Manhattan  R. 
Co.,  68  Hun  122,  22  NTS  686;  Rosen- 


thal V.  Forman,  116  NYS  282;  Hud- 
son River  West  Shore  R.  Co.  v.  Kay, 

14  AbbPrNS  191. 

Tex. — Glass  T,  Smith.  86  Tex.  648, 
2  SW  196. 
N.  B.— De  Wolf  V.  Albert  Hlii.  Co., 

15  N.  B.  260;  James  t.  UcLean.  8 
N.  B.  164. 

Ont. — Pine  v.  McCann,  2  OntWR 
646;  Shaw  v.  Ormiston,  2  Ont.  Pr. 
162;  Smith  v.  Turnbull,  1  Ont.  Pr.  38; 
Meyers  v.  Lake,  1  Grant  Ch.  (U.  C.) 
305. 

74>   See  supra  I  123. 

75.   See  infta  I  129. 

T6.  IT.  S.— Ritchie  v.  McHullen, 
169  TT.  S.  336,  16  SCt  171,  40  L.  ed. 
133;  Hill  v.  Mendenhall,  21  Wall.  453, 
22  L  ed.  616;  Osbom  v.  U.  S.  Bank, 
9  Wheat.  738,  ff  L.  ed.  204;  Jarrell  v. 
Cole.  2 1 5  Fed.  815,  131  CCA  589; 
Aaron  v.  U.  S.,  156  Fed.  833  [aff  186 
Fed.  736.  92  CCA  397];  Brown  v. 
Arnold,  131  Fed.  723,  67  CCA  125 
[rev  127  Fed.  387];  Gage  v.  Bell,  124 
Fed.  371;  In  re  Gasser.  104  Fed.  587. 
44  CCA  20;  In  re  Blankfein,  97  Fed. 
191;  BonnlBeld  v.  Thorp.  71  Fed.  924 
[app  dism  83  Fed.  1022,  27  CCA 
686]. 

Ala.— Doe  v.  Abbott,  162  Ala.  243. 
44  S  637.  126  AmSR  30  and  note;  Ash- 
by  Brick  Co.  V.  Ely,  etc..  Dry  Goods 
Co.,  151  Ala.  272,  44  S  96;  Bamewell 
V.  Stephens,  142  Ala.  609.  38  S  682. 

Arls. — Clark  v.  MorrliBon,  6  Aria. 
349.  52  P  985. 

Ark. — Vandiever  v.  Conditt,  110 
Ark.  311,  162  SW  47;  Pekln  Stave, 
etc.,  Co.  V.  Ramsey,  104  Ark,  1,  147 
SW  33;  Broadway  v.  Sldway,  84  Ark. 
627,  107  SW  168;  State  ▼.  Baxter,  38 
Ark.  462;  Wyatt  v.  Burr.  25  Ark.  47<: 
Tally  T.  Reynolds,  1  Ark.  9».  81  AmD 
787. 

Cal. — ^Tltle  Ins.,  etc..  Co.  v.  Cali- 
fornia Dev.  Co.,  168  Cal.  397.  143  P 
723;  Parkside  Realty  Co.  v.  MacDon- 
ald,  167  Cal.  342.  139  P  805;  PaclHo 
Pav.  Co.  V.  Vliellch,  141  C^l.  4,  74  P 
352;  Odd  Fellows'  Sav.  Bank  v. 
Brander.  124  Cal.  255,  56  P  1109;  San 
Francisco  Sav.  Union  v.  Long,  123 
C^l.  107.  55  P  708  [rev  reh  6  Cal. 
Unrep.  Cas.  60.  63  P  907];  Hunter  v. 
Bryant,  98  Cal.  247,  33  P  61;  San 
Luis  Obispo  County  v.  Hendricks.  71 
Cal.  242,  11  P  682:  Rlcketaon  v. 
Torres.  28  Cal.  636;  Hayes  v.  Shat- 
tuck,  21  Cal.  61;  Turner  v.  Caruthers, 
17  Cal.  431;  Peo.  v.  WMtem  Meat 
Co.,  18  Cal.  A.  639,  110  P  838;  Ped- 
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been  fraud  or  impositioB  praeticed/^  or  unless  the  f  party  has  objected  to  the  use  of  his  uame.^*  In 


ple'a  Home  8av.  Baok  t.  Rauer,  2 
Cal.  A.  446.  84  P  329. 

D.  C. — In  re  Manti,  19  T>.  C.  S95. 

Oa. — Worklngman's  Union  Assoc.  v. 
Raynolda,  ISS  Oa.  6.  SB  SB  697:  Big- 
ham  V.  Kistler,  114  Ga.  4&3.  40  BE 
308;  Planters',  etc.,  Mut,  F.  Assoc.  v. 
De  Loach,  113  Ga.  802,  29  SE  W: 
Hirsch  v.  Fleming,  77  Ga.  694.  3  SE 
9;  Alexander  v.  State,  56  Ga.  478; 
Caasels  v.  Usry,  51  Ga.  621;  Dobbins 
V.  Dupree,  89  Ga.  394;  Dalton  City  Co. 
V.  Dalton  Mfg.  Co.,  33  Ga.  243;  Har- 
rell  V.  Wmtams,  14  Oa.  A.  171,  80  SE 
634. 

HawalL — Spencer  v.  Ballsy,  1  Ha- 
waii 206. 

Ill,— Howard  v.  Burke,  248  HI.  224, 
93  NE  TTfi,  140  AmSR  159;  Peo.  v. 
Parker.  231  Til.  47R.  R3  NE  2S2  [aff 
12t;  III.  A,  r.SVJ:  Bell  v.  F:irwell,  189 
111.  414,  [li)  NE  95r,;  Famous  Mtg.  Co. 
V.  Wilcox.  IKO  111.  246.  54  NR  211; 
Ferris  v.  Commercial  Nat.  Bank.  168 
III.  237,  41  NE  1118  [aff  55  111.  A. 
21«];  People  v.  Barnett  Tp.,  100  III. 
SH;  School  Directors  v.  School  TruS- 
tSMk  66  111.  247;  Leslie  v.  Fischer. 
•Fill.  118;  wniJams  v.  Butler,  36 
fit  «4:  Reed  Cnrry.  36  m.  536; 
Bapawi  T.  Jones,  2  III.  291;  Patter- 
son T.  Northern  Trust  Co..  132  Itl. 
A.^9«8  fafC  230  in.  834,  82  NE  837. 
231  111.  22  82  NR  fl40,  121  AmSR 
29?]:  WitKlTiiillfi-  V.  rii.niinian,  38  III. 

A.  'JTfi  [iiir  ]■.'.'.•  111.  :<;z.  2-^  Ni':  flT!M- 

Ind. — Indiana,  etc..  K.  Cn.  v.  Mud- 
dy. 103  Ind.  200,  2  NE  574;  Rose  v. 
Owen,  37  Ind.  A.  126.  76  NE  412. 

Iowa. — Cherokee  v,  R.  Co.,  157 
Iowa  73.  137  NW  1053:  Riser  v.  Tap- 
per, 133  Iowa  628.  110  NW  1038;  Lake 
City  Electric  Light  Co.  v.  McCrary. 
132  Iowa  624,  110  NW  19;  Uehleln  v. 
Burk,  119  Iowa  742,  94  NW  243; 
Wheeler  v.  Cox,  56  Iowa  36,  8  NW 
688;  Reld  v.  Dickinson,  37  Iowa  66; 
Savery  v.  Savery,  8  Iowa  217;  State 
V.  Carothers.  1  Greene  464. 

Kan, — Reynolds  v.  Fleming,  30 
Kan.  106,  114,  1  P  61,  46  AmR  86; 
Kerr  v.  Reece,  27  Kan.  469;  Esley  v. 
Peo.,  23  Kan.  610;  Hendrlx  v.  Puller, 
7  Kan.  331.  See  also  O'Neill  v. 
Douthltt,  39  Kan.  316,  18  P  199  (hold- 
ing that  releases  execujt«d  by  an  at- 
torney at  law  are  prima  facie  valid, 
Kan,  Comp.  L.  [1885]  c  68  S|  6,  3,  pro- 
viding that  a  mortgage  may  be  re- 
leased by  the  mortgagee  or  bis  at- 
torney).^^  v.  Combs,  182  Ky,  710, 
117  SW  269;  Bourbon  Stock  Yards 
Co.  V,  Louisville.  63  SW  285,  23  KyL 
420;  Howe  v,  Anderson,  14  SW  216; 
Noble  v.  State  Bank.  3  A.  K.  Marsh. 
262;  Louisville,  etc,  R.  Co.  v.  New- 
some.  13  KyL  174.  , 

La. — New  Orleans  v.  Stelnhardt,  62 
La.  Ann.  1043,  27  S  586:  Bender  v. 
McDowell.  46  La.  Ann.  393,  15  S  21; 
Postal  Tel,  Cable  Co.  v.  Louisville, 
etc.,  R.  Co.,  43  La.  Ann.  622,  9  S  119; 
Dockham  v.  Potter.  27  La.  Ann.  73; 
Patrick's  Succ,  20  La.  Ann.  204;  Ma- 
RUlre  v.  Baas,  8  La.  Ann.  270;  Barnes 
v.  Profilet,  5  La.  Ann.  117;  Conrey  v. 
Brenham,  1  La.  Ann.  397  (attorney's 
authority  to  accept  service  pre- 
sumed) ;  Kelly  v.  Benedict,  6  Rob. 
118,  39  AmD  630;  Bonnefoy  v.  Lan- 
dry. 4  Rob.  23;  Hempktn  v.  Bowmar, 
IS  La.  363;  Tipton  v.  MayHeld.  10  La. 
189:  Bits  T.  Cade.  4  La.  383;  Danger- 
fleld  V.  Thruaton,  8  Mart  N,  8^  232. 
See  also  Wood  v.  Wood,  38  La.  Ann. 
801;  Payne  v.  Ferguson,  23  La.  Ann. 
£81. 

Me.— Flint  v.  Comly,  96  Me.  261.  49 
A  1044. 

Md.— Houston  v,  Wilcox.  121  Md. 
91,  88  A  32;  Dentzel  v.  City,  etc.  R. 
Co.,  90  Md.  434.  45  A  201;  Kelso  v. 
Stlgar,  75  Md.  376,  24  A  18;  Hager 
V.  Cochran,  66  Md.  253,  7  A  462; 
Fritchey  v.  Boaley.  56  Md.  94:  Dor- 
sey  V.  Kyle.  30  Md.  512,  96  AmD  617 
note;  Munnlkuvson  v.  Dorsett,  2  Harr. 
&  O.  374;  Henok  v.  Todhunter,  7  Harr. 
&  J.  276.  16  AmD  SCO;  Harding  v. 


Hull,  5  Harr.  &  J.  478;  Kent  v. 
Rlcards,  3  Md.  Ch.  392;  African 
Methodist  Bethel  Church  v.  Carmack, 
2  Md.  Ch.  143.  See  also  McCauley  v. 
SUte,  21  Hd.  666. 

Mass. — Stef^e  v.  Old  Colony  R.  Co., 
166  ISasB.  8«2,  SO  NE  11S7. 

Mich.— Hlrati  T.  Fisher.  138  Hloh. 
96,  101  NW  48;  Corbltt  v,  Tlmmer- 
mann,  95  Mich.  581,  55  NW  437,  36 
AmSR  686;  Norberg  v.  Heineman.  59 
Mich.  210,  26  NW  481;  O'FIynn  v. 
Eagle,  7  Mich.  306;  Wilcox  v.  K^sslck, 

2  Mich.  165;  Farmers,  etc..  Bank  v, 
Troy  City  Bank,  1  Dougl.  45  7. 

Minn. — Alden  v.  Dyer,  92  Minn.  134. 
99  NW  784;  Gemmell  v.  Rice,  18 
Minn.  400. 

Miss. — Lester  v.  Watkins,  41  Miss. 
647;  Schlrltng  v.  Scites,  41  Miss.  644. 

Mo. — Riley  V.  O'Kelly,  260  Mo.  647, 
157  SW  666;  Dexter  Xmpr.  Assoc.  v. 
Dexter  Christian  College,  234  Mo.  715. 
133  SW  40;  Miller  v.  Continental 
Assur.  Co.,  233  Mo.  91,  99.  134  SW 
1003.  AnnCa8l912C  102  [quot  CycJ: 
State  v.  Muench.  230  Mo.  236,  130  SW 
282;  State  v.  Crumb,  157  Mo.  546.  67 
SW  1030  (an  action  brought  by  a 
school  board  under  Rev.  8t  [1889]  S 
8040):  Valle  v.  Pickton,  91  Uo.  207^ 

3  SW  860;  Munhall  v.  Mitchell,  178 
Mo.  A.  494,  188  BW  912;  MIgnogna  V. 
Chlaffarelll.  161  Mo.  A.  369.  181  8W 
769;  Barktey  Cemetery  Assoc,  v.  Mc- 
Cune,  119  Ho.  A.  349.  95  SW  296; 
Patterson  v.  Yancey,  97  Mo.  A.  681, 
71  SW  845;  Davis  v,  Cohn.  96  Mo.  A. 
587,  70  SW  727;  Ring  v.  Charles 
Vogel  Paint,  etc.,  Co..  46  Mo.  A.  374, 

Nebr. — Ebel  v.  Stringer,  73  Nebr. 
249,  102  NW  466;  Orient  Ins.  Co.  v. 
Hayes.  61  Nebr.  173,  85  NW  57; 
Missouri  Pac.  R.  Co.  v.  Fox.  56  Nebr. 
746,  77  NW  130;  Vorce  v.  Page.  28 
Nebr.  294,  44  NW  452;  White  v.  Mer- 
rlam,  16  Nebr.  96.  19  NW  703  (where 
the  authority  of  an  attorney  to  re- 
ceive service  of  a  notice  was  pre- 
sumed from  an  appearance  to  correct 
the  record). 

Nev. — State  v.  California  Mln.  Co., 
13  Nev,  203. 

N.  H. — Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  302;  BecUey  v.  New- 
comb,  24  N,  H.  359. 

N.  J. — ^Norrla  v.  Douglass,  6  N,  J. 
L.  960;  Dey  v.  Hathaway  Printing 
Tel.,  etc  Co.,  41  N.  J,  Eq.  419,  4  A 
675;  Blaston,  etc.,  R.  Co.  v.-Greenwich 
Tp.,  26  N.  J.  Eq.  686;  Gittord  v. 
Thorn.  9  N.  J.  Bq.  702. 

N.  Y.— Hamilton  v.  Wright,  37  N. 
Y.  602;  International  Harvester  Co.  v. 
Champlin,  166  App.  Div.  847,  140  NY8 
842;  Hookey  v.  Greenstein,  119  App. 
Div.  209.  104  NYS  621;  Lockwood  v, 
DiUenbeck.  104  App.  Div.  71,  93  NYS 
321;  Cutting  v.  Jessmer,  101  App,  Div. 
283,  91  NYS  658;  Rickey  v.  Christie. 
40  Hun  278:  Howard  v.  Smith,  33  N, 
Y.  Super.  124,  42  HowPr  300;  Mc- 
Garry  v.  Board  of  Supervisors.  31  N. 
Y.  Super,  217:  Mexico  v.  De  Aran- 
goiz.  12  N.  Y.  Super.  643;  Bogardus  v. 
Livingston.  2  Hilt.  236;  Hendrick  v. 
Blggar.  66  Misc.  576,  122  NYS  162; 
Bennett  v.  Weed,  88  Misc.  290.  77 
NYS  864;  Austen  v.  Columbia  Lubri- 
cants Co.,  85  NYS  362;  Health  Dept. 
V.  Babcock,  84  NYS  604;  Denton  v. 
Noyes.  6  Johna.  296,  5  AmD  237; 
Jackson  v.  Stewart,  6  Johns.  34 ; 
American  Ins.  Co,  v.  Oakley,  9  Paige 
496,  88  AmD  661:  Bank  Comra.  T, 
Buffalo  Bank.  6  Paige  497, 

N.  C— Henry  v.  Hllliard.  120  N.  C. 
479,  27  SB  130;  Wllllama  v.  Johnson. 
112  N.  C.  424,  17  SB  496,  S4  AmSR 
513.  21  LRA  848. 

N.  D. — Bacon  V.  Mlfchell.  14  N.  D. 
464.  467.  106  NW  129,  4  UtANS  244 
[clt  Cycl. 

Oh. — TalUaferro  v.  Porter,  Wright 
611. 

Okl.— Nolan  v,  St.  Louis,  etc.,  R. 
Co.,  19  Okl.  51.  91  P  1128. 

Pa. — Munley  v.  Sugar  Notch  Bor- 
ough. 215  Pa.  228,  64  A  377;  Klsslck 
V.  Hunter,  184  Pa.  174,  89  A  88;  Dan- 


ville, etc.,  R.  Co.  V.  Rhodes.  180  Pa. 
157,  86  A  648;  HUler  v.  Preston.  154 
Pa.  68,  26  A  1041;  BeU  v.  Valer.  16 
Phila.  324;  McCuUoufh  Ouetner,  1 
BInn.  214. 

Philippine. — ^Aanar  t.  Norrlib  I 
PblUmilne  686. 

R.  L—Wllson  V.  Wilson.  2S  R.  L 
446.  56  A  773. 

S.  C. — Sandera  v.  Price,  Sf  S.  CL 
1,  33  SE  731. 

S.  D. — Anderson  v.  Hultman,  12 
S.  D.  105.  60  NW  165;  Noyes  v.  Beld- 
ing,  6  S.  603,  59  NW  1069;  Dalb- 
kerraeyer  v.  Scholtea,  3  S.  D.  188,  ii 
NW  871. 

Tenn. — Memphis  Cons.  Oaa.  etc 
Co.  V.  Simpson,  118  Tenn.  633,  191 
SW  788:  Rogers  v.  Park,  4  Humphr. 
480;  Foster  v.  Blount,  1  Overt.  343. 

Tex.— William*  v,  Nolan,  58  Tm. 
708;  Holloman  v.  Mlddleton,  23  Tex. 
537;  Fowler  v.  Morrill,  8  Tex.  151; 
Merrltt  v.  Clow,  3  Tex.  682;  Bras- 
fleld  v.  Young,  (Civ.  A.)  153  SW  180; 
State  V.  Murphy.  (Civ.  A.)  137  SW 
708.  709  [clt  Cycl;  McBurnett  v. 
Lampkin,  46  Tex.  Civ.  A.  567,  101  SW 
864;  Texas,  etc.,  R.  Co.  V.  HcCarty,  21 
Tex.  Civ.  A.  SK.  St  SW  229;  Bonodl 
V.  Prlnoe,  11  Tex.  Civ.  A.  899,  33  SW 
866:  Holder  v.  State,  86  Tex.  Cr.  II, 
29  bW'  798 

Va.— wu'son  v.  Smith,  22  Gratt.  (« 
Va.)  493.  See  also  Fisher  v.  March, 
26  Gratt.  (67  Va.)  765. 

Wash.— SeatUe  v.  McDonald.  21 
Wash.  98.  66  P  146. 

W.  Va.— Low  V.  SatUflh  82  W.  Ta. 
357 

Wis. — Scblitc  V.  Meyer,  61  Wla  418, 
21  NW  243;  Andrews  v.  Thayer.  JB 
Wis.  228;  Thomas  v.  Steele.  22  Wis. 
207;  Shroudenbeck  v.  Phcenix  F.  Ina 
Co^  16  Wis.  632. 

Eng. — Salton  v.  New  Beeston  C^yde 
Co.,  (1900)  1  Ch.  43. 

N.  B.— Wilson  v.  Street.  8  N.  R  25L 

Que. — Brosaard  v.  Chartrand,  S 
Que.  Super.  518. 

See  generally  Appearances. 

[a]  "TUa  must  .  .  .  bs  aapsoUDr 
tTM  when  a  defendant  has  been  per- 
sonally served  with  summons,  and 
thus  brought  within  the  Jurlsdictlos 
of  the  court,  and  no  other  appearance 
is  made  by  or  for  him.  By  his  omis- 
sion to  otherwise  appear,  having 
actual  knowledge  of  the  proceeding 
against  him,  he  causes  the  plaintiff 
to  more  strongly  rely  upon  the  pre- 
sumption as  to  the  authority  of  the 
attorney  who.  In  the  manner  provided 
by  law,  flies  an  appearance  for  hha 
and  therefore  to  refrain  from  filing 
the  proof  of  service  of  summona 
which  Is  entirely  unneoesnry  in 
cases  where  the  defendant  appeara" 
Pacific  Pav.  Co.  v.  Vizelich.  141  Cal. 
4,  9.  74  P  352. 

[b]  A  gsnesnl  or  spseial  apuT- 
aaoe  in  an  action  by  an  attorney  is 
presumptive  evidence  of  his  authm^ 
Ity.  Cutting  V.  Jessmer,  101  ApP- 
Div.  283,  91  NYS  668.  16  NYABdQU 
423. 

[c]  Possession  of  deomaMMi  kr 
th*  aMomsy  raises  a  strong  pre- 
sumption of  his  authority.  Harris 
Galbraith.  43  ill.  309;  Reed  v.  Carry. 
35  111.  536;  Woodward  v.  Donovan. 
167  111.  A.  603;  Brasfleld  v.  Yoang, 
(Tex.  Civ.  A.)  168  SW  180:  Uam  v. 
Moss,  9  L.  0.  Jur.  828;  Wilson  v. 
Kenwood.  13  Que.  Super.  810.  See 
also  Dupuls  T.  Arcbambault,  7  Que. 
Q.  B.  393. 

[d]  An  attonay  appsarlng  fer  u 
Infant  plaintiff  will  be  presumed  to 
have  been  employed  by  plahkllirt 
guardian  or  next  friend,  miliaid  v. 
Carr,  6  Ala.  667. 

77.  Kelso  v.  Stlgar.  76  Md.  376. 
24  A  18;  Delhi  v.  Graham.  3  Han 
(N,  Y.)  407:  Mexico  v.  De  Aimnaola 
12  N.  Y.  Super.  643  [aft  1  AbbPTHTl: 
McBurnett  v.  Lampkin.  46  T«c 
A.  567,  101  SW  864. 

Kelso  V.  Stisar.  76  Ud.  S7S.  24 


For  IMar  oases,  darclopaunts  and  ahanfas  In  the  law  see  cumulative  Annotations,  same  title.  Mce  and  nole  nnmbar. 
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the  absence  o£  counterviulmg  eridenee  or  statutozy 
proTision,  this  preenmption  is  conclusive;^"  other- 
wise it  is  dispntoble,""  and  the  party  for  whom  the 
attorney  appeared  may  thereafter  show  that  the 
attorney  appeared  without  authority.^^  In  other 
words,  the  anthorit^  assumed  by  an  attorney  at  law 
to  act  for  a  party  in  court  is  valid  nntil  disproved; 
not  void  nntil  fffoved.^'  It  follows  therefore  that 
be  will  not  be  required  to  show  his  authority  unless 
it  is  properly  called  in  question  by  the  adverse  party 
or  the  court."'  A  mere  request  to  show  authority 
is  not  ordinarily  snfflcient  for  this  purpose,  attor- 
neys not  being  bound  to  gratify  the  opposite  party 
with  a  sight  of  their  authority  on  sUght  or  frivolous 
grounds.^  But  statutes  exist  providing  that  proof 
of  antliority  imist  be  shown  upcm  request  by  the  op- 
posite party.**  Tin  mle  does  not  apply  in  the  ease 
of  a  person  not  an  attorney.  There  is  no  presump- 
tion of  authority  in  such  case,^*  and,  even  if  not 
gaestioned,  the  court  will  ordinarily  compel  him  to 
file  his  authority  before  he  will  be  permitted  to  ap- 
pear.*' 

AroaUMca  of  corponttont.  The  general  mle 

appHes  as  well  to  the  appearance  of  corporations 


by  attorneys  as  to  that  of  natural  persons."^ 

ISxMptions  to  rule.  A  member  of  a  firm  of  at- 
torneys who  joins  the  firm  alter  the  institution  of 
an  action  must  show  that  he  is  authorized  to  act 
therein.  If  be  does  not  do  so  the  subsequent  pro- 
ceedings must  be  signed  by  the  remaining  members 
of  the  firm  alone.""  So  a  power  of  attorney  may  be 
demanded  from  one  of  several  joint  and  several 
creditors,  not  constituting  a  single  ideal  person  who 
is  afaBent."*)  And  where  two  attom^s  ad  litem  have 
appeared  in  the  same  ease  and  for  the  same  defend- 
ant, the  eourt  will  not  hear  the  case  until  it  has 
been  decided  which  attorn^  reinesents  defend- 
ant.*^ 

[$  129}   b.  Neoawity  of  Writtni  Authority.  In 

some  of  the  states,  it  is  required  by  statute  that  the 
authority  of  an  attorney  to  do  specified  acts  for  his 
client  and  bind  him  thereby  shall  be  in  writing; 
where  this  is  true,  the  general  mle  as  to  the  pre- 
snmption  of  authority  has  no  appUcation,  and  the 
attorney  must  exhibit  his  authority  in  writing.*' 
But  as  a  general  mle  it  is  no  longer  necessary,  in 
the  case  either  of  an  individual  or  of  a  eorporation, 
for  an  attorney  to  have  a  warrant  of  attorney,"* 


TS.  Tn  re  Gaas«r.  104  F«d.  B37,  44 
CCA  20:  Barrel!  v.  Williams.  14  Cta. 
A.  171.  80  SB  B34:  Rice  v.  Bennett.  29 
8.  D.  341.  137  NW 

80.  U.  8. — Brown  V.  Arnold,  131 
Fed.  722,  67  CCA  126  [r«v  127  Fed. 
2871. 

Ala. — ^Mobile  Land  Impr.  Co.  v. 
Gaas.  142  Ala.  520,  39  S  229;  Daugh- 
drill  V.  Daughdrlll,  108.  Ala.  221,  19 
B  186. 

Cal. — ^TlUe  Ins..  etc.,  Co.  v.  Cali- 
fornia l>ev.  Co..  168  Cal.  397,  143  P 
722;  Peo.  v.  Western  Meat  Co.,  13 
Oat.  A.  632,  110  P  238. 

Oa. — ^Blgnam  v.  Klstler.  114  Oa. 
4S2.  40  8B  302;  Dobbins  v.  Dupree,  29 
Oa.  S»4. 

La. — Dockham  v.  Potter,  27  La. 
Ann.  72. 

Mck — ^Patterson  v.  Yancey,  97  Mo. 
A.  881.  71  flW  84B.  « 

aa.  Peo.  v.  Waatcm  Heat  Co.,  13 
Ckl.  A.  S39,  110  P  338. 

•B.  Brown  v.  Arnold,  131  Fed.  72S. 
67  CCA  126. 

88;  U.  8. — Oa«e  v.  Bell,  124  Fed. 
271. 

Ala.— Doe  V.  Abbott,  162  Ala.  242, 
44  S  627,  126  AmSR  30  and  note. 

Colo.— -Colorado  Coal,  etc.,  Co.  v. 
Carplta,  6  Colo.  A.  246.  40  P  S48. 

Hawaii. — Smyth  v.  Heararty.  1  Ha- 
waii 860;  Spencer  v.  Bailey,  1  Ha- 
waii 206. 

Iowa. — State  v.  Beardsley,  108  Towa 
226,  72  NW  138;  State  Carothers. 
1  Qreene  464. 

Ky.~Howe  t.  Anderson,  14  SW 
216. 

La. — Curtis  V.  Union  Homestead 
AsBOC..  126  La.  959,  53  B  63. 

Mich. — Norberr  v.  Helneman,  62 
Mich.  210.  26  NW  481;  CFlynn  V. 
Eaele,  7  Mich.  806. 

Ho. — Miller  v.  Continental  Assnr. 
Co.,  282  Mo.  91,  »9.  184  SW  1002,  Ann 
Caal212C  102  tquot  Cycj. 

N.  H- — Manchester  Bank  v.  Fel- 
lows. 28  N.  H.  803. 

N.  TT. — SUkman  v.  Bol8«r,  4  EL  D. 
Smith  236. 

8  C. — Hellman  T.  HcWhennle,  87 
S  C  L.  264. 

Tenn. — Jones     v.     Williamson.  6 

— State  T.  Hurpby,  (Civ.  A.) 
187  SW  708. 

Va. — Chapman  v.  Cherls,  9  I>elKh 
(88  Va.)  297. 

(aj  TH*  a«tboil^  of  an  attotaar 
to  apyag  la  a  Jumoa's  oowrt  need 
not  be  sworn  to,  unless  questioned 
by  the  adverse  party.  Post  Pub.  Co. 
vf  Bonmtt.  164  App.  Div.  683,  149 
NTS   867  (under  Code  Civ.  Proc  S 


[b]  wiian  a  libel  la  varlfled  by  an 
attomay  la  faot  of  Uia  Ubalaat,  as  Is 

done  In  case  of  the  libelants  ab- 
sence, it  is  not  necessary  that  the 
authority  of  the  attorney  to  act 
should  be  made  to  appear,  where  he 
attests  the  libel  or  flies  it;  It  is 
enough  if  he  establishes  such  author- 
ity when  It  Is  called  in  question. 
Martin  v.  Walker,  16  F.  Caa.  No. 
9,170.  Abb.  Adm.  579. 

84.  Tally  v.  Reynolds,  1  Ark.  99, 
31  AmD  737;  Danville,  etc,  R.  Co.  v. 
Rhodes,  180  Pa.  157.  36  A  648:  Hell- 
man  V.  McWhennle,  37  S.  C.  L.  364. 
See  also  Duvernay  v.  St.  Barthelemy, 
1  RevLejr  714. 

•5.  HIrsh  V.  Fisher,  132  Mich.  96. 
101  NW  48  (under  C^omp.  L.  I  762). 

88.  Fowler  v.  Morrill,  8  Tex.  162. 

m.    Stevens  v.  Fuller,  65  N.  H.  442. 

88.  Osborn  v.  U.  S.  ^nk,  9  Wheat. 
<U.  S.)  788,  6  L.  ed.  204;  Worklns- 
men's  Union  Assoc.  v.  Reynolds,  186 
Oa.  6,  68  SB  697;  Manchester  Bank  v. 
Fellows,  28  N.  H.  302;  Addison  v. 
Bishop,  2  Vt.  231.  See  also  Indian- 
apolis Chair  Mfg:.  Co.  v.  Swift,  132 
Ind.  1»7,  81  NEl  800. 

88.  Landry  Pacaud.  19  Que. 
Super.  171. 

90.  Laframbolae  V.  D* Amour, '  28 
L.  C.  Jur.  290. 

91.  Olguere  v.  Beauparlant,  4  Rev 
Leg  626. 

93.  See  Merritt  v.  Wilcox.  62  Cal. 
238;  Borkhelm  v.  North  BriUsb,  etc, 
Ins.  Co.,  38  Cal.  628;  Stat*  v.  Stewart, 
74  Iowa  386.  87  NW  400. 

Warraat  of  attocnar  daflaad  see 
Warrant  of  Attorney  [40  Cyo  4901. 

[a]  Xa  Maw  Tork— (l  >  Under  Rev. 
St.  306  (Code  Civ.  Proc.  |t  1612-1514), 
requiring  the  production  of  the  au- 
thority of  an  attorney  to  bring  an 
action  of  ejectment,  it  Was  neces- 
sary that  he  should  have  evidence  of 
authority  to  commence  the  action. 
Howard  v.  Howard.  11  HowPr  80. 
(2)  A  veriflcation  of  the  complaint 
by  plainttfF  Is  a  sufllclent  evidence 
of  authority  under  this  statute.  Gra- 
ham V.  Andrews,  11  Misc.  649,  32 
NTS  795.  (3)  Under  Code  S  2890.  pro- 
viding that  a  Justice  shall  not  per- 
mit a  person  to  appear  as  attorney 
unless  his  authority  la  admitted  by 
the  adverse  party,  or  proved  by  the 
affidavit  or  oral  testimony  of  himself 
or  another,  an  attorney's  authority 
is  sufficiently  proved  by  hfs  fllins  a 
complaint,  verlfled  by  hImseU.  which 
recites  that  he  Is  plalntlfTs  attornco'. 
Barnes  V.  SutlUC,  24  Misc.  626.  63 
NYS  974.   ^  ,  ^ 

[b1  Za  geaaaylTOiils  "The  Act 
of  Aiwll  14,  1824.  P.  L.  264,  requires 


every  attorney,  if  called  on  to  do  so, 
to  'file  his  warrant  of  attorney  in 
the  office  of  the  prothonotary  or 
clerk  of  the  eourt  in  which  such  ac- 
tion shall  be  depending.'  This  statu- 
tory requirement  Is  not  met  by  proof 
that  the  action  was  originally 
brought  with  the  consent  of  the 
plaintiff.  The  act  requires  a  specific 
form  of  proof  to  be  filed  in  order 
that  the  right  may  be  clearly  and 
Indisputably  shown,  and  this  re- 
quirement cannot  be  dispensed  with." 
Ftaler  v.  Reach,  202  Pa.  74,  77,  61  A 
599;  Campbell  v.  Galbreath.  6  Watts 
423;  Lynch  v.  Com„  16  Serg.  ft  R. 
368.  16  AmD  BS2;  Com.  V.  Phoenix- 
ville,  etc..  R.  Co..  27  Pa,  Co.  123.  18 
Montg.  Co.  139. 

[c]  Za  Oaaada  (1)  it  seems  that, 
where  suit  Is  commenced  in  favor  of 
a  nonresident,  except  where  begun  by 
plaintiff's  affidavit  (McLaren  v.  Hall, 
2  Montr.  Leg.  N.  178).  (2)  a  power 
of  attorney  must  be  flled  (Olobe  Mut. 
L.  Ins.  Co.  v.  Sun  Mut.  L.  Ins.  Co.,  22 
L.  C.  Jur.  38.  1  Montr.  Leg.  N.  139; 
Howard  v.  Tale,  4  Montr.  Super. 
420).  (3)  But  notice  of  such  filing 
need  not  bs  given  (Bank  of  Com- 
merce V.  Paptneau.  20  L.  C  Jur.  306), 
(4)  and  the  production  of  a  general 
authorisation  to  sue  for  debts  due 
to  an  absentee  Is  sufficient;  It  Is  not 

Eecessary  that  the  attorney  ad  litem 
e  named  therein  (Major  v.  Paris.  28 
LCJur  104,  7  Montr.  Leg.  N.  266). 
(6)  The  act  12  Vict,  c  40  8  15,  re- 
quiring attorneys  to  have  written 
authority  to  sue,  la  not  limited  to 
summary  actions.  James  v.  McLean, 
8  N.  B.  164. 

83.  U.  S.— Aaron  v.  U.  S.,  155  Fed. 
833.  84  CCA  67.  In  the  early  case 
of  Osborn  v.  U.  S.  Bank,  9  Wheat. 
738,  830,  6  L.  ed.  204.  Marshall,  C.  J., 
expressed  the  rule,  now  universally 
recognised,  as  follows:  "Certain  gen- 
tlemen, first  licensed  by  government, 
are  admitted,  by  order  of  court,  to 
stand  at  the  bar.  with  a  general  ca- 
pacity to  represent  all  the  suitors  In 
the  court.  The  appearance  of  any 
one  of  these  gentlemen  in  a  cause  has 
always  been  received  as  evidence  of 
his  authority;  and  no  additional  evi- 
dence, so  far  as  we  are  informed, 
has  ever  been  required.  This  prac- 
tice, we  believe,  has  existed  from  the 
first  establishment  of  our  courts,  and 
no  departure  from  It  baa  bean  made 
tn  those  of  any  state,  or  of  the 
Union." 

Ala. — Gaines  v.  Tombeckbee  Bank, 
Minor  60. 

Me. — Penobscot  Boom  Corp.  v. 
Lamson.  16  Me.  224,  28  AmD  666. 
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authority  by  parol  beii^  snfDeient.*'  There  is,  how- 
ever, no  objection  to  a  vritten  warrant,  and  in  case 
one  is  given  an  attorney  is  bound  to  produce  it 
when  properly  called  npon  to  do  so.*' 

130]  2.  Who  Hay  Demand— a.  Ooitrt— (1)  In 
QtttumL  In  qnte  of  the  presumption  in  favor  of 
an  attorn^ 'a  authority,  there  is  a  well  recogniised 
discretion  in  the  court  to  call  for  proof  of  sneh  au- 
thority when  it  sees  fit."* 

[i  131]  (S)  INMlosnre  of  dient'B  Kama  and  Ad- 
drtn.*'  As  an  accessory  power,  the  court  has  a 
rifi^t  to  compel  an  attorney  to  disclose  the  name 
and  TCBidenee  of  his  allured  client,**  where  such  dis- 
closure is  ueeenary  in  the  interest  of  justice,  in 
order  to  protect  the  rights  of  the  adverse  party  to 
the  action.**  This  power  to  compel  disclosure,  how- 
ever, is  confined  to  the  action  or  proeeedii^  in  which 


the  attorney  purports  to  represent  hie  client,^  uA 
it  must  be  exercised  during  the  pendency  of  the 
action  and  while  the  rdation  of  attorney  and  client 
actually  exists.^  In  an  action  gone  to  judgment  as 
attorney  cannot  be  compelled  to  disclose  bis  former 
client's  residence,  so  that  he  may  be  pursued  in 
subsequent  Utq'ations.'  The  penalty  of  refnsiiig 
the  information  is  visited  on  the  client  by  stayh^ 
his  action;  ot,  if  a  defendant,  by  atriking  out  his 
p]ea>  But  no  punishment  is  indicted  on  tiie  attoi^ 
ney  who  is  the  mere  confidential  agent  of  his  client 
and  is  supposed  to  be  aetii^  by^  his  command,'  unless 
he  has  been  ^ilty  of  deceit,  in  which  case  he  naj 
be  chaiged  with  tlie  costs  of  a  reference  to  deters 
mine  the  client's  residence.* 

[  i  132]  b.  Parties.  Either  party  to  a  suit  may  ques- 
tion an  attorney 's  right  to  represent  his  all^ed^lient,' 


Md. — ^Henck  v.  Todhunter.  7  Harr. 
&  3.  276,  16  AmD  300. 

Mich. — Parmerfl.  etc..  Bank  t.  Troy 
City  Bank,  1  Doufl.  467- 

MisB. — Hardin  v.  Ho-yo-po-nabby, 
27  Miss.  667. 

Mo.— Munhall  v.  Mitchell,  178  Mo. 
A.  494.  163  SW  912. 

Wi«. — Shroudenbeck  v.  Phoenix  F. 
Ins.  Co.,  16  Wis.  682. 

[a]  *lM  BMiknot  Aet  requires  no 
written  authority  for  an  attorney 
representing  a  creditor.  In  re  Oaaser, 
104  Ped.  ES7,  44  CCA  20. 

[b]  WtllL  tke  Munl  dis»e  ot 
wanaata^  the  queBtlon  of  their  due 
execution  has  oecome  unimportant. 
Warrants  of  attorney,  however,  were 
held  to  be  auflldenuy  executed  and 
to  be  valid  In  Strean  v.  Lloyd,  128 
ni.  493.  21  NE  63S;  Oraham  v.  An- 
drews. 11  Misc.  649,  32  NTS  795,  24 
NTClvProc  263;  Culver  v.  Barney,  14 
Wend,  (N.  T.)  161;  Day  v,  Adams, 
68  N.  C.  254;  Johnson  v.  SIkes.  49  N. 

C.  70;  Danville,  etc.,  R.  Co.  v.  Rhodes, 
180  Pa.  157,  36  A"  648;  Grubb  v. 
Serrlll,  1  Del.  Co.  (Pa.)  141:  Mis- 
sissippi Cent.  R.  Co.  v.  Southern  R. 
Assoc.,  8  Phlla.  (Pa.)  107. 

•4.  Cal. — Pacific  Pav.  Co.  v.  Vlae- 
lich,  2  Cal.  A.  616,  83  P  469. 

III.— Leslie  T.  Fischer,  62  III.  118. 

Ind. — Douaherty  v.  Andrews,  19 
Ind.  406. 

Nebr. — Wesael  v.  Bishop,  76  Nebr. 
74.  107  NW  220. 

N.  H. — Manchester  Bank  v.  Pel- 
lows,  28  N.  H.  S02. 

N.  T.— Hlrahrteld  v.  Landman,  3  E. 

D.  Smith  208;  Plxley  v.  Butts,  2  Cow. 
421;  Tullock  v.  Cunnlngrham,  1  Cow. 
266. 

W.  Va.— Low  V.  Settle,  22  W.  Va. 
887. 

Wis. — Walker  v.  Rogan,  1  Wis,  6»7. 

Eng. — Lord  v.  Kellett.  2  Myl.  &  K. 
1,  7  EngCh  1,  89  Reprint  845. 

N.  g.— Lane  v.  Duff.  45  N.  S.  888. 

Ont. — Campbell  v.  Taxlcaba  Ver- 
rals,  2?  Ont.  L.  141,  4  OntWN  28,  23 
OntWR  6. 

9S.    State  y.  Tllghman,  6  Iowa  496. 

ae.  U.  S.— Gage  V.  Bell,  124  Fed. 
S71;  King  of  Spain  v.  Oliver,  14  F. 
Caa.  No.  7,814.  2  Wash.  C.  C.  429; 
Standefer  v.  Dowlln,  22  F.  Caa.  No. 
13,284a,  Hempat.  209.  Compare  EJrlko 
V.  Bomford,  8  F.  Gas.  No.  4,517,  1 
Hayw.  &  H.  261  (holding  that  the 
court  will  not  decide  which  of  several 
contending  counsel  has  the  better 
right  to  control  the  causes  In  which 
they  appear.  This  must  be  left  to 
the  client). 

Ark. — Cartwell  v.  Menifee,  2  Ark. 
SB«:  Tally  v.  Reynolds,  1  Ark.  99,  81 
AmD  737. 

Cal. — San  Francisco  Sav.  Union 
Long,  123  Cal.  107,  SB  P  70S  [rev  6 
Cal.lbnrep.  Cas.  60,  53  P  907]. 

Colo. — ^wllllama  v.  Uncompahgre 
Canal  Co.,  13  Colo.  469,  22  P  806; 
Great  West  MIn.  Co.  v.  Woodmaa  of 
Alston  Mln.  Co.,  12  Colo.  46,  20  P 
771.  13  AmSR  204;  Colorado  Coal, 
etc.,  Co.  V.  Carplta,  6  Colo.  A.  248,  40 
P  S4S. 


Del.— State  V.  Houston,  S  Del.  16. 

Oa. — Lester  v.  Mcintosh,  101  Oa. 
675,  29  SE  7. 

Ky. — Belt  V.  Wilson.  6  J.  J.  Marsh. 
495,  22  AmD  88;  McAlexander  v. 
Wright,  3  T.  B.  Mon.  189,  16  AmD 
93  and  note. 

La. — Rosellua  v.  Delachelse,  6  La. 
Ann.  481,  52  AmD  697. 

Me.— Prentiss  v.  Kellcy,  41  Me.  436. 

Minn. — Parrington  v.  Wright,  1 
Minn.  241  (may  be  compelled  to  prove 
his  authority,  but  not  to  file  proof 
of  It). 

Miss. — McRleman  v.  Patrick,  6 
Miss.  383. 

Mo. — Miller  V.  Continental  Assur. 
Co.,  S8S  Mo.  91.  >«,  134  SW  1003. 
AnnCasl912C  102  and  note  [quot 
Cyc]:  Munhall  V.  Mitchell,  178  Mo. 
A.  494.  600,  1«S  SW  912  [cit  Cyc] 
(holding  that  the  power  Is  Inherent 
and  Its  exercise  largely  discretionary 
with  the  court). 

N.  T. — Atty.-Gen.  v.  North  Amer- 
ica L.  Ins.  Co.,  93  N.  T.  387;  Holllns 
V.  St.  Louis,  etc.,  R.  Co.,  57  Hun  139, 
11  NTS  27,  86  AbbNCas  93;  New  York 
V,  Purdy,  36  Barb.  266.  18  AbbPr  434. 
22  HowPr  506;  Ninety-Nine  Plaintiffs 
V.  Vanderbllt,  11  N.  T.  Super.  632,  1 
AbbPr  193.  10  HowPr  324;  Hlrshfleld 
V.  Landman,  3  E.  D.  Smith  208.  See 
also  Wilcox  V.  Clement,  4  Den.  160. 
Compare  Peo.  v.  Murray,  2  Misc.  162, 
33  NTS  166.  23  NTClvProc  71  [aff 
138  N.  T.  636  mem,  33  NE  1084  memj 
(holding  that  under  the  statutes  a 
district  court  had  no  power,  of  its 
own  motion,  to  require  an  attorney  to 
show  his  authority). 

Pa. — Boutller  v.  Johnson,  2  Browne 
17. 

S.  C. — Allen  v.  Green,  17  S.  C.  L. 
448. 

Tenn. — Ex  p.  Gillespie,  3  Terg.  324; 
Rogers  v.  Park,  4  Humphr.  480. 

[a]  vnmn  an  attoner  advocated 
Imoonslate&t  Interests,  this  power 
should  be  exercised.  TalUaferro  v. 
Porter,  Wright  (Oh.)  610. 

67.  Attoner  examined  as  witness 
see  Discovery  [14  Cyc  331] ;  Wit- 
nesses [40  C^yc  2374  note  671. 

SB.  Markevlch  v.  Royal  Ins.  Co., 
162  App.  Dlv.  640,  147  NTS  1004; 
Matter  of  Tralnor,  146  App.  Dlv.  117. 
130  NTS  682;  Bohling  v.  Bronson,  130 
App.  Dlv.  895,  115  NTS  29;  Matter  of 
Malcom,  129  App.  Div.  226,  113  NTS 
666:  Corbett  v.  Gibson,  18  Hun  49; 
C^orbett  v.  De  Corneau,  46  N.  T. 
Super.  637.  6  AbbNCas  169:  Ninety- 
Nine  PlalntlCTs  v.  Vanderbllt,  11  N. 
T.  Super.  632,  1  AbbPr  1«3,  10  How 
Pr  324;  RIcfiardfl  v.  Richards,  64 
Misc.  285,  119  NTS  81;  O'Connor  v. 
O'Connor,  62  Misc.  58,  115  NTS  965; 
Havana  City  R.  Co.  v.  Ceballoa.  25 
Mtsc  660,  56  NTS  360;  Post  v. 
Schelder,  1 3  NTS  396 ;  Walton  v. 
Fairchtld,  4  NTS  562;  Baur  v.  Bets. 
1  HowPrNS  (N.  T.)  344  [aff  99  N. 
T.  672  mem].  But  see  Ransom  v. 
Montreal,  1  L.  C.  L,  J.  94  (holding 
that  an  attorney  may  be  called  on  to 
declare  the  resldenee  of  hla  client, 
but  cannot  be  compelled  to  answer, 


although  It  would  be  no  breach  of 
professional  etiquette  for  him  to  do 

so). 

99.  Matter  of  Tralnor.  146  App. 
Dlv.  117.  ISO  NTS  682;  Corbett  v. 
Gibson.  18  Hun  (N.  T.)  49  (where 
It  was  ordered  for  the  purpose  of 
ascertaining  by  examination  If  the 
action  for  libel  was  prosecuted  with 
the  knowledge,  or  by  desire,  of  plain- 
tiff); Richards  v.  Richards,  64  Misc. 
285.  119  NTS  81  (where  the  applica- 
tion was  In  order  to  secure  service 
upon  the  client  of  an  order  requir- 
ing him  to  pay  counsel  fees  and  ali- 
mony pendente  lite):  O'Connor  v. 
O'Connor,  62  MIsc  63.  116  NTS  96S 
(where  the  order  was  granted,  in 
order  to  enable  plaintiff  In  a  divorce 
action  to  serve  on  defendant  an  or- 
der requiring  payment  of  counael  feei 
for  the  pending  litigation);  Peat  V. 
Schneider,  13  NTS  896  (where  it  was 
ordered,  for  the  purpose  both  of  ex- 
amining defendant  and  of  ascertain- 
ing whether  security  for  costs  could 
be  required);  Ninetv-Nine  PlalntllTa 
v.  Vanderbllt,  1  AbbPr  (N.  T.)  193 
(where  it  was  ordered  that  the  ad- 
dresses of  the  various  plaintiffs 
should  be  ascertained  and  also 
whether  they  were  alive,  so  that  se- 
curity for  costa  might  be  obtained  tn 
case  of  nonresldence) ;  Baur  v.  Bctx. 
1  HowPrNS  344  [aff  99  N.  T.  67! 
mem]  (where  the  address  was  or- 
dered, to  enable  the  service  of  an 
Injunction  order  upon  defendant,  th<> 
court  holding  that  the  disclosure  was 
In  aid  of  the  administration  of  Jus- 
tice). 

1.  Hyman  v.-Corgll  Realty  Cou.  164 
App.  Dlv.  140,  149  NTS  498;  Matter 
of  Malcom,  129  App.  Div.  286,  113 
NTS  666. 

a.  Matter  of  Tralnor,  146  App. 
Dlv.  117.  130 '  NTS  682;  Matter  of 
Malcom,  129  App.  Dlv.  226,  113  NTS 
666. 

3.  Hyman  v,  Corgll  Realty  Co- 
164  App.  Dlv.  140.  149  NTS  493;  Mat- 
ter of  Tralnor,  146  App.  Div.  117,  130 
NTS  682;  Matter  of  Malcom.  129  App. 
Dlv.  226,  118  NTS  666;  Levy  V.  Coy. 
64  Misc.  39,  117  NTS  949;  Walton  v. 
Falrchlld,  4  NTS  662. 

4.  Bohling  v.  Bronson.  130  App 
Dlv.  895,  115  NTS  29:  Matter  of  Mal- 
com, 129  App.  Div.  226.  113  NTS  «C6; 
Post  V.  Schneider.  18  NTS  396;  Wal- 
ton V.  Falrchlld.  4  NTS  652. 

a.   Walton  V.  Falrchlld,  4  NTS  ESS. 

e.  Baur  V.  Bets.  1  HowPrNS  (N. 
T.)  344  [aff  99  N.  T.  «7S  meml. 

7.  Cal. — ^Peo.  v.  Mariposa  Co„  39 
C:al.  6SS;  Clark  v.  WUlett.  W  CaL 
634. 

Hawaii. — Spencer  v.  Bailey,  1  Ha- 
waii 205;  Gregory  y.  Hanoa,  1  Ha- 
waii 118. 

Ky. — McAlexander  v.  Wright,  a  T. 
B.  Mon.  189,  16  AmD  93  and  note. 

Mo.— Munhall  v.  Mitchell,  178  Ho. 
A.  494,  163  8W  912. 

N.  J.— Heaa  v.  Cole,  23  N.  J.  L.  lit 

N.  T. — Stewart  v.  Stewart,  66  Hov 
Pr  258. 

Porto  Rico. — Matter  of  Hernais,  4 
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bat  a  stranger  to  the  record  eattflot  make  sneh  on 
objection.* 

[$  133]  3.  TiDW  to  DeniMid.  The  authority  of 
an  sttomey  to  represent  his  alleged  client  cannot 
ordinarily  be  questioned  at  the  trial '  or  in  an  appel- 
late conrt.'"  Sneh  an  objection  should  be  made 
promptly,"  preferably  at  the  term  at  which  appear- 
anee  ia  first  made;*'  otherwise  the  adverse  party 
waives  the  want  of  authority  and  consents  to  the 
appearance  of  the  attorney."  The  wplieation  for 
plaintiff's  attorney  to  show  authority  should  be  made 
before  a  plea  has  been  filed.**  But  defendant's  at- 


tbmey  may  be  required  to  show  his  authority,  even 
after  he  has  filed  a  plea  at  plaintiff's  demand.^* 

[i  134]  4.  Ooort  in  Which  to  Ikanand.  The 
court  where  the  wrongful  appearance  was  entered 
or  the  unauthorized  siut  brought  ia  the  proper  tri- 
bunal to  pass  upon  the  qneetioa  of  authority.** 

[$  135]  6.  Manner  of  DrnnftWUng"— a.  In  a«a- 
tnd.  The  authority  for  an  attorney  to  appear  ean- 
not  be  called  into  question  except  by  a  motion  or 
petition  made  directly  for  that  purpose  and  based 
upon  affidavits.*'  The  proceeding  may  be  by  mo- 
tion to  vaeate  the  appearance  *"  or  to  dismiss  the 


Porto  Rico  Fed.  190:  Pemandes  v. 
Peres.  4  Porto  Rloo  Fed.  124. 

K.  RWames  v.  McLean,  8  N.  B. 
164. 

Ont. — Shaw  v.  Ormlston,  2  Ont.  Pr. 
152;  Smith  v.  TurnbulL  1  Ont.  Pr.  88; 
Robe  V.  Reid,  1  C.  L.  Chamb.  (U.  C.) 
9S.  But  see  Chisholm  v.  Sheldon,  1 
Grant  Ch.  (U.  C.)  294  {holding  that 
a  defendant  In  eoulty  hae  no  right  to 
call  upon  plaintiff's  solicitor  to  pro- 
duce his  authority  for  using  plain- 
tiff's name,  and  particularly  where  no 
Improper  conduct  In  using  such  name 
Is  positively  alleged  and  verified). 

See  Beecher  v,  Henderson  4  Ala.  A. 
543,  68  S  805  (motion  addressed  to 
discretion  of  court). 

8.  Ala. — Pond  T.  Iiockwood,  8  Ala. 
669. 

Colo. — Williams  v.  Uncompahgre 
Canal  Co..  13  Colo.  4S9.  22  P  806. 

Oa. — Hlrsch  v.  Fleming,  77  Oa.  694. 
SI  BE  ». 

N.  T. — ^Hookey  T.  Oreensteln,  119 
App.  ZHv.  209,  104  NTS  821. 

Oh. — Bryans  v.  Taylor.  Wright  24S. 

[a]  VmoBs  aiaiurt  whom  bo 
tn^giammt  MHtanriL— Where  no  judg- 
ment was  rendered  against  certain 
personal  defendants  In  proceedings 
for  the  appointment  of  a  receiver  for 
a  corporation  from  which  an  appeal 
would  He,  they  had  no  personal  Inter- 
est In  an  appeal  from  an  order  de- 
nying a  motion  to  discharge  the  re- 
ceiver, which  would  authorise  them 
to  contest  the  authority  of  the  at- 
torneys for  the  corporation  to  present 
a  motion  to  dismiss  the  appeal. 
Miller  V.  International  Asaur.  Co.  of 
America,  (Mo.)  134  8W  1007;  Miller 
V.  Continental  Assur,  Co,  of  Amer- 
ica, 233  Mo.  91,  184  SW  1003,  Ann 
Casl912C  102. 

0.  Ala.— Doe  v.  Abbott.  IBS  Ala. 
243,  Z46.  44  S  887,  120  AmSR  30  [quot 
CycJ. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Mad- 
dy.  103  Ind.  200.  2  NE  574. 

Ky.— Louisville,  etc.,  R  Co.  v.  New- 
some.  13  KyL  174. 

He.— Uphmm  v.  Bradley,  17  Me. 
423. 

Mich. — Dehn  v.  Dehn,  170  Mich. 
407.  414,  138  NW  453  [cit  Cycl;  Nor- 
berr  v.  Heineman.  69  Mich.  210,  28 
NW  481. 

N.  H. — Manchester  Kink  v.  Pel- 
lows,  2f)  N.  H.  302. 

N.  T. — People  v.  Lamb,  86  Hun 
171,  82  NTS  584. 

N.  C. — Rowland  v.  Gardner,  69  N. 
C.  58. 

Tex. — State  v.  Murphy,  (Civ.  A.) 
137  8W  708.  709  [quot  Cyc3:  Hess  v. 
Webb,  (Civ.  A.)  113  SW  818. 

Tt.— Spaulding  V.  Swift,  18  Vt.  214. 

Va.— Herrell  v.  Prince  William 
County.  113  Va.  594.  75  SE  87. 

10.  Williams  V.  Butler,  35  111.  544; 
Noble  V.  State  Bank,  3  A.  K.  HarSh. 
CKy.)  262:  Bogardus  v.  Livingston,  2 
Hilt.  (N.  T.)  238;  Shroudenbeck  v. 
Phcetiix  F.  Ins.  Co.,  16  Wis.  838. 

[a]  AaAbaattr  to  tw*  |m  lower 
Mnvti— The  supreme  court  cannot  In- 
quire into  the  autbwlty  of  an  attor- 
ney to  appear  in  the  circuit  court, 
wtien  no  objeotlon  was  made  below. 
Cockran  v.  Leister,  2  Root  (Conn.) 
348;  Talbot  V.  Uo(lee,  4  T.  B.  Hon. 
(Ky.>  878. 

Xt.  WHllama  v.  Uncompahgre  Ca- 
DSLl  Co.,  18  Colo.  489.  82  P  808;  Klii- 


sick  V.  Hunter,  184  Pa.  174,  39  A  83. 
See  also  Mix  v.  Peo..  116  III.  265,  4 
NE  783  (holding  that  delay  of  two 
years  was  fatal):  Mason  v.  Stewart, 

6  La.  Ann.  736  (several  years'  delay 
held  fatal);  O'Flynn  v.  Elagle,  7  Mich. 
306  (holding  that  delay  from  May 
until  October  was  fatal). 

[a]  AnOoiltr  In  oostsmpt  vvo- 
oMduvs  must  be  questioned  prompt- 
ly. State  V.  Harris,  14  N.  D.  BOl,  105 
NW  621. 

la.  U.  S. — Rogers  v.  Oommelln,  20 
F.  Cas.  No.  12,009.  1  Cranch  C.  C.  538. 

Ala. — Boe  v.  Abbott,  152  Ala.  243, 
246,  44  S  637,  128  AmSR  30  [quot 
Cyc]. 

Me. — Knowlton  v.  Plantation  No.  4. 
14  Me.  20. 

Tex. — State  v.  Murphy.  (Civ.  A.) 
137  SW  708,  709  [quot  C^c]. 

W.  Va.— Low  V.  Settle.  22  W.  Va. 
887.  393  (where  It  was  said:  "As  a 
general  rule  a  motion  of  this  kind 
ought  to  be  required  to  be  made  at 
an  early  stage  of  the  case,  laud  be- 
fore the  term  of  court,  at  which  the 
trial  of  Issue  made  up  at  a  former 
term  la  expected  to  be  had;  for  other- 
wise the  defendant  might  by  such  a 
motion  and  by  the  obtaining  of  such 
a  rule  procure  a  continuance  of  case 
to  the  prejudice  of  the  plaintiff,  and 
If  this  was  allowed  as  a  rule.  It 
would  hold  out  a  strong  temptation 
to  the  defendant  to  make  application 
for  such  rules  against  the  attorney 
of  the  plaintiff  not  with  a  view  of 
preventing  an  abuse  of  the  process  of 
the  court,  but  with  a  view  of  obtain- 
ing a  continuance  of  the  case,  when 
he  doubted  whether  he  could  other- 
wise procure  such  continuance"), 

[a]  la  llassaohnaeUa  Super.  Ct. 
Rule  No.  8  (1906)  provides  that  the 
right  of  an  attorney  to  appear  for 
any  party  shall  not  be  questioned 
unless  objection  Is  taken  in  writing 
within  ten  days  after  his  aniear- 
ance.  Norwood  v.  Dodge,  215  Mass. 
351,  102  NE  412. 

13.  State  V.  Harris.  14  N.  D.  601, 
106  NW  621;  Herrell  v.  prlpce  Wil- 
liam County.  113  Va.  694.  75  SB  87. 

[a]  By  adanlttliig'  servlee  of  pa- 
pers on  a  motion  for  a  nmr  trial  by 
an  attorney  for  defendant  without 
objection,  and  by  serving  papers  In 
plain tifTs  behalf  on  such  attorney, 
the  objection  that  the  attorney  Is  not 
the  attorney  of  record  is  waived. 
Smith  V.  Smith,  148  Cal.  818,  79  P 
276. 

[b]  A  statoloxr  zlAt  to  oIwIImm 
the  anthoTitr  of  an  Mtotnoy  may  be 

waived  In  like  manner  aa  the  same 
right  secured  by  common  law.  Doe 
V.  Abbott.  162  Ala.  848,  44  S  887,  128 
AmSR  80  and  note. 

14,  RoulUer  v.  Schuster  Co.,  212 
Fed.  348;  Doe  v.  Abbott.  162  Ala.  243, 
246.  44  S  887,  128  AmSR  80  [quot 
Cycl;  Reeca  v.  Reece,  88  N.  C.  877: 
Campbell  v.  Oalbreath.  6  Watts  (Pa.> 
423:  Mercler  v.  Mercler.  8  Dall.  (Pa.) 
142.  1  L.  ed.  384;  Sheets  T.  Whitaker, 

7  WklyNC  (Pa.)  670. 

[a]  Pleading  the  general  Issne 
seems  to  be  a  waiver  of  all  objec- 
tions to  authority.  Lucas  v.  Qeorgla 
Bank,  2  Stew.  (Ala.)  147.  . 

16.  Weatbrook  v.  Blood,  80  Mich. 
443,  16  NW  544. 

16.  Krause  v.  Hampton,  11  Iowa 
457;  Dehn  v.  Dehn.  170  Mich.  407,  188 


NW  453:  Miller  v.  Continental  Assur. 
Co.,  23S  Mo.  91,  98,  134  SW  1008,  Ann 
Casl9l2C  102  [quot  Cyc];  Clark  v. 
Holliday,  9  Mo.  ?11. 
17.  VnaathOTlxed 


17.  vnaatnonxM  appoanuiM  aa 
gnmnd  for  oollataral  attaok  on  jndff^ 
msnt  see  Judgments  [23  Cyc  10771. 

18,  U.  S. — Gage  v.  Bell,  124  Fed. 
371;  Bonnlfleld  v.  Thorp,  71  Fed.  924 
[app  dlsm  83  Fed.  10221.  See  also 
Standefer  v.  Dowlln.  22  P.  Cas.  No. 
13,284a.  Hempst.  209. 

Ala. — Brown  v.  French,  169  Ala. 
646,  660,  49  8  256  [clt  Cyc]. 

Ark.— Pekln  Stave,  etc.,  Co.  V. 
Ramsey,  104  Ark.  1,  147  SW  88;  C^rt- 
well  T.  Menifee.  2  Ark.  356. 

Cal.— Clark  v.  Wlllett,  35  Cal.  684; 
Turner  v.  Cllaruthers.  17  Cal.  481. 

Colo.— Dillon  v.  Rand,  IS  Colo.  878, 
26  P  185;  Williams  v.  Uncompahflre 
Canal  Co..  13  Colo.  469.  22  P  80S. 

Oa.— Lester  v.  Mcintosh,  101  Ga. 
675,  29  SB  7. 

Ill— Williams  V.  Butlsr,  86  HI. 
644; ^Renirreotlon  Cong.  v.  Lalbe,  1S8 

ind— Hughes  v.  Osbom,  42  Ind. 
469. 

Iowa. — State  v.  Beardsley,  108  Iowa 
898,  79  NW  188;  Savery  v.  Savery,  8 
Iowa  217. 

Ky.— Howe  v.  Anderaon,  14  SW 
216. 

La. — New  Orleans  v.  Stetnhardt,  52 
La.  Ann.  1048,  27  S  686;  Postal  Tel. 
Cable  Co.  V.  Loulaville,  etc..  R.  Co., 
43  La.  Ann.  522,  9  S  119:  Dockham  v. 
Potter,  27  La.  Ann.  73;  Fisher  v. 
Moore,  12  Rob.  95;  Johnson  v.  Brandt, 
10  Mart  838;  fiayes  v.  Cuny,  9  Mart. 

Mo. — Riley  v.  O'Kelly,  250  Mo.  647, 
662.  157  SW  666  [clt  (5yc]. 

N.  T.— Peo.  v.  Lamb.  85  Hun  171. 
32  NTS  684.  See  also  Watroua  v. 
Kearney,  79  N.  T.  496. 

Pa. — Danville,  etc.,  R.  Co.  v. 
Rhodes,  180  Pa.  157,  36  A  648. 

S.  D. — Mead  v.  Mead,  28  S.  D.  131, 
132  NW  701  (motion  to  dismiss). 

Tex. — Bridges  v.  Samuelson.  78 
Tex.  622,  11  SW  539:  State  v.  Mur- 
phy, (Civ.  A.)  137  SW  708,  709  [quot 
Cyc];  Hess  v.  Webb,  (Civ.  A.)  118 
SW  618. 

W.  Va. — Charleston  v.  Llttlepage, 
73  W.  Va.  156.  159.  80  •  SE  131.  61 
LRANS  353  [cit  Cyc). 

[a]  Beasons  for  rtUa,— "The  courts 
could  not  conveniently  do  the  busi- 
ness of  litigation  if  either  litigant 
could  capriciously  embody  In  his 
pleadings  the  collateral  matter  of  the 
authority  of  the  attorneys,  respec- 
tively, to  appear  and  file  their  plead- 
ings. Every  litigation  would  de- 
generate Into  a  preliminary  Inquiry 
about  the  attorney's  dealings  with 
his  client.  Besides,  as  In  toM  case, 
the  attorney  charged  with  the  of- 
fense of  fraudulently  overreaching 
the  party  whom  he  assumes  to  rep- 
resent would  have  no  opportunity  to 
make  his  defense  against  such  grave 
charge^  unless  they  are  presented 
more  directly  against  himself  by 
such  a  rule  as  thepractlce  requires." 
Cage  V.  Bell.  134  Tei.  871.  880. 

[b]  In  TexM  Rev.  St.  (1911)  art 
885  (272)  (837)  reqnlraa  motions  for 
this  purpose  to  be  in  writing  and 
under  oath. 

13.  Bonnlfleld  v.  Thorp,  71  Fed. 
984  [app  dlsm  83  Fed,  lOM]. 
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aetioR,"*  or  for  an  order  requiring  authority  to  be 
shown.''  And  in  easee  where  the  validity  of  an 
order,  judgment,  or  decree  depends  on  the  jurisdic- 
tion of  the  court  over  the  person  of  a  party,  acquired 
solely  by  an  appearance  of  attorneys,  the  withority 
of  such  attorneys  may  be  attacked  upon  a  motion 
to  vacate  the  order,  judgment,  or  decree."  The 
question  of  an  attorney's  anthority  to  represent  an 
alleged  client  cannot,  as  a  general  rule,  be  raised 
collaterally,''  or  on  a  demurrer-,'*  nor  should  it  be 
set  up  in  a  plea  or  answer.^' 

[i  136]  b.  Affldavits.  The  afSdavits  should 
state  facts  showing  why  the  motion  ought  to  be 
granted,  and  it  is  not  enough  to  allege  generally, 
on  belief  and  information,  that  the  attorney  acts 
without  authority.'"  Affidavits  by  the  party  whom 
the  attorney  professes  to  represent  are  naturally 
entitled  to  much  more  weight." 

[f  137]  c  Notice.  There  should  be  notice  of 
the  motion,  and  an  ex  parte  request  for  a  rule 

90.  Bonnlfl«ld  v.  Thorp.  71  Fed. 
124  [app  dlsm  8S  Fed,  ]02t].      _  . 

81,  Bonnlfleld  v.  Thorp,  71  Fed. 
f24[app  dism  8S  Fed.  1022]. 

tt.  See  JudamentB  [23  <iyc  »iei. 

M,   see  Judpnents  [2»  Cvc  lOlJJ. 

St.  State  V.  Baxter.  S8  Ark.  4«: 
Olbeon  V.  State,  69  Him.  »4l._ 

SB.  Gage  v.  Bell,  124  Fed.  371; 
Hanhall  v.  Mitchell,  178  Mo.  A,  484. 
ICS  SW  912:  Rohinson  t.  Robinson. 
S3  Mo.  A.  88;  North  Brunewlok  Tp. 
V.  Booraem.  10  N.  J.  L.  2(i7.  „ 

ae.  U.  S.— Bonnlfleld  v.  Thorp,  71 
Fed.  924;  Standefer  v.  Dowlln,  22  F. 
Cas.  No.  18,284a.  Hempat  209. 

Ala. — Doe  v.  Abbott,  152  Ala.  24», 
44  8  637.  126  AmSB  80  and  note. 

Cal. — Peo.  V.  Mariposa  Co.,  89  Cal. 
688 

Ky. — Louisville,  etc.,  R-  Co.  V. 
Newsorae,  13  KyL.  174. 

Mo.— Valle  v.  Plcton.  91  Mo.  207,  8 
SW  860  [rev  on  other  grounds  16  Mo. 
A.  1781;  Roblnaon  v.  Robinson,  88  Mo. 
jL.  88 

Pa.— Danville,  etc.,  R.  Co.  T. 
Rhodea,  180  Pa.  167.  86  A  848-  _ 

W.  Va.— Low  V.  Settle,  22  W.  Va. 
887 

Wis.— Wright  V.  Allen.  26  Wla.  661 

Contra  New  York  v.  ^P«rdy  86 
Barb.  (N.  T.)  266.  IS  AbbPr  4S4.  22 
HowPr  S06  (where,  however,  the  affl- 
davtts  were  not  denied). 

fa]  AJUavits  deeiii*a  sagclmt. — 
McAlexander  v.  Wright,  3  T.  B.  Mon. 
(Ky^)  189,  16  AmD  93  and  note. 

M)]  AiUaTtta  deemed  inraflelMtk 
famous  Mfg.  Co.  v.  Wilcox,  180 
ni.  246,  54  NE  211;  Savery  v.  Savery, 
8  Iowa  217:  O'Flynn  v.  Bagle,  7  Mich. 
SOS;  Republic  or  Mexico  v.  De  Aran- 

foia.  12  N.  Y.  Super.  643  (aff  1  AbbPr 
STT:  Poat  V.  Halght,  1  HowPr  171; 
Doolittle  V.  Gookin,  ,10  Vt.  26B. 

at.    Bell  v.  Farwell.  89  111.  A,  628 
[■A  189  III.  414.  69  NE  956]. 

aa.  Parrlngton  v.  Wright.  1  Mltin. 
241;  Beckley  v.  Newcomb,  24  N.  H. 
269;  Com.  v.  Serfass,  6  Pa.  Co.  1S9, 
2  Del.  Co.  418.  „  „  „  - 

Of,  u.  S. — Aaron  v.  U.  S..  165  Fed. 
833,  84  CCA  67;  Brown  V.  Arnold,  131 
Fed.  723,  67  CCA  125;  Bonnlfleld  v. 
Thorp,  71  Fed.  924  [app  dism  88  Fed. 
10221.  Compare  McDanlel  v.  Traylor, 
312  U.  S.  42S,  29  SCt  343,  68  L.  ed. 
684. 

Ala. — Stubbs  v.  Leavltt,  30  Ala.  362. 

Ark. — Broadway  v,  Sidway.  84  Ark. 
627,  107  SW  163. 

CSal, — Garrison  v.  McGowan,  48  Cal. 
692;  Peo.  v.  Meat  Co..  13  Cat.  A.  539. 
110  P  838. 

aa.— Bigham  v.  Klstler,  114  Oa. 
463,  40  8E  303. 

Iowa. — Lake  City  Enectrto  Light 
Co.  V.  McCrary,  182  Iowa  624.  110  NW 
19:  Uehlein  v.  Burk,  IIB  Iowa  742,  94 
NW  243. 

Kan.— 'Reynolds    v.     Fleming,  30 
Kan.  106.  1  P  61,  40  AmR  86. 


Me. — Weat  Cove  Grain  Co.  V.  Bart- 
ley,  106  Me.  298,  74  A  730. 

Miss. — Colantbe  Grand  Ct.  v. 
Downs.  98  MIbb.  740.  58  S  417. 

Mo.— Riley  v.  O'Kelly,  250  Mo.  647, 
662,  167  SW  666  [clt  Cyc]:  Miller  v. 
Continental  Aasur.  Co.,  23S  Mo.  91, 
96,  1S4  SW  lOOS.  AnnCasl»12C  102 
tguot  Cyci:  Hnnhall  v.  Mitchell.  178 
Ho.  A.  494.  163  SW  912;  Patterson 
Yancey,  97  Mo.  A.  681,  71  SW  846. 

N.  J.— Mutual  L.  Ins.  Co.  ▼.  Pin- 
ner, 48  N.  J.  Eq.  52,  10  A  184;  Dey  v. 
Kathaway  Printing  Tel..  etc.  Co.,  41 
N.  J.  Kq.  419,  4  A  675. 

N.  T. — ^Hookey  v.  Oreensteln.  119 
App.  Dlv.  209,  104  NTS  681;  Brewster 
v.  Manning,  6  Hun  630. 

Okl. — Nolan  v.  St  Louis,  etc.,  R. 
Co„  19  Okl.  61.  91  P  1128. 

Pa. — Danville,  etc.,  R.  Co.  v. 
Rhodes,  180  Pa.  167.  36  A  648. 

Tex. — Holder  v.  State,  S&  Tex.  Cr. 
19,  29  SW  793. 

Va. — Marrow  v,  Brlnkley,  86  Va. 
65^  SE  606. 

W.  Va.— Low  V.  SetUe,  tt  W.  Va. 
887. 

Wia— SchliU  V.  Meyer.  61  Wla  418, 
21  NW  24S;  Thomas  v.  Steele,  22  Wis. 
207. 

[a]  WbsM,  ia  an  aeUon  by  am  at- 
toner  agaiaat  a  tUrnat  tot  breaSk  of 
tke  eoatimot  of  enplorsBaat,  defend- 
ant claimed  that  she  was  Induced  to 
enter  into  It  by  fraud  on  the  part  of 
plaintltr,  the  burden  of  proving  that 
her  consent  was  so  obtained  was 
upon  defendant.  Well  v.  Fineran,  78 
Ark.  87,  93  SW  868. 

80.  La. — Dangerfleld  v.  Thruston, 
8  Mart.  N.  S.  233. 

Mc—Rlley  v.  O^KeUy,  260  Mo.  647, 
167  SW  666;  Htller  v.  Continental 
Assur.  Co.,  28S  Ho.  91,  96,  134  SW 
1003,  AnnCa8l912C  103  [quot  Cyc]; 
Munhall  v.  Mitchell,  178  ^lo.  A.  494, 
163  SW  912. 

N.  Y. — Rosenthal  v.  Forman,  116 
NTS  282;  Stewart  v.  Stewart.  66  How 
Pr  256. 

Eng.— Wright  V.  CasUe^  2  Merlv. 
12.  36  Reprint  6. 
Que. — Fdton  V.  Asbestos  Packing 

Co.,  7  Que.  L.  266. 

81.  Strean  v.  Lloyd.  128  111.  49S, 
21  NE  633  (holding  that  a  written 
recognition  of  authority  to  prosecute 
an  ejectment  suit  Is  not  affected  by 
the  fact  that,  owing  to  a  clerical  er- 
ror, the  name  of  the  wrong  county  Is 
Inserted;  such  a  suit  can  be  brought 
only  In  the  county  where  the  land 
lies,  and  an  error  of  the  kind  men- 
tioned Is  therefore  Immatetial  In 
such  a  case). 

fa]  betters  <1)  to  an  attorney 
from  his  alleged  client  are  admissible 
both  to  prove  (Henderson  v.  Eckern, 
116  Minn.  410,  132  NW  715,  AnnCfls 
1912D  989),  and  (2)  to  disprove 
(Buhl  Malleable  Co.  v.  Cronan,  69 
Or.  242.  117  P  317)  previous  author- 


for  an  attorn^  to  show  his  authority  has  boa 

held  bad." 

[$  138]   6.  Evidance— a.  Bnrdan  of  Proof.  The 

burden  of  proof  is  on  the  side  denying  an  attw- 
ney's  authority;^"  but,  after  the  party  whom  an 
attorney  professes  to  represent  has  denied  his  ts- 
tfaority,  the  burden  of  sbowing  anthority  is  m 
the  attorney."* 

[$139]  b.  AdmiBdbiUty.  Proof  of  retainer  and 
of  authority  may  be  made  in  the  same  way  that 
any  other  f  aet  is  proved ;  a  written  recognition  of  aa 
attorney's  authority  is  fdways  admissible,"*  as  is 
proof  of  conduct  constituting  an  estoppel  *'  or  any 
other  ciroumstance  constituting  legal  evidence.**  An 
attorney  himself  is  a  competent  witness  to  prove  hts 
authority.**  But  the  declarations  of  an  attorney 
are  inadmissible  for  this  purpose.*" 

140]  c.  Weight  and  Sufficiency.  A  rule  upon 
an  attorney  to  show  his  authority  will  not  be  granted 
on  a  mere  suggestion     there  must  be  a  prima  facte 

Ity:  (3)  but  one  cannot  prove  hit 
authority  to  appear  aa  attorney  for 
a  party  In  a  suit  before  a  Justice  Iqr 
producing  a  letter  from  a  third  per- 
son asking  him  to  appear;  nor  will 
the  fact  that  the  third  person  Is  him- 
self a  lawyer  be  suRlclent  to  give  au- 
thority If  It  does  not  diatlnctly  ap- 
pear that  he  Is  attorney  for  the  par^ 
(Westbrook  v.  Blood,  60  Mich.  44). 
16  NW  644). 

[b]  OertUad  eoplea  of  the  pre- 
OMdbura  of  a  oc»pontloa'a  direeton 
are  admissible  to  prove  the  authorltr 
of  an  attorney  to  represent  the  cor- 
poration, although  such  proof  was 
not  preserved  in  the  record  sent  up 
from  the  circuit  court.  Miller  v 
Continental  Assur.  Co..  233  Ma  9L 
184  SW  1008.  AnnCasl912C  102, 

[c]  BvtdNute  tbat  an  aktotaey^ 
aaiSDue  was  on  tli*  Jadffe's  docket  aa 
an  attorney  for  a  party,  and  that 
with  the  knowledge  and  consent  of 
that  party  he  ordered  witnesses  for 
him  and  signed  the  prseclpe  book  in 
the  clerk's  office  therefor,  was  com- 
petent as  tending  to  show  his  author- 
ity over  the  case.  Higbee  v.  Span- 
gle r.  127  Mo.  A.  220.  104  SW  1143: 

89.  Kelly  v.  NIng  Tung  Benev. 
Assoc.,  2  Cal.  A.  460,  84  P  221;  Teter 
V.  Irwin.  69  W.  Va.  200,  71  SB  118. 
AnnCasl913A  707. 

83.  Daughdrlll  v.  Daughdrlll.  108 
Ala.  321,  19  S  185:  Hardin  v.  Ho-yo- 

KKnubby,  27  Miss.  667;  CanUt 
yers.  16  Johns.  (N.  T.)  246.  See 
also  Osbom  v.  U.  8.  Bank.  9  Wheat 
(U.  S.)  738.  6  L.  ed.  204;  Andrews 
V.  Harrington,  19  Barb.  (N.  T.)  242: 
Orignon  v.  Schmits,  18  Wia  f2S 
(proof  of  authority  to  commence  ac- 
tion for  recovery  of  real  property). 

[a]  Vanunt  for  aearrloes.  The 
fact  that  the  alleged  client  paid  the 
attorney  fctr  the  aervleea  rendered 
is  evidence  that  anch  aervloes  mrt 
authorised.  Baker  v.  Baker,  9  CaL 
A.  7S7.  10«  P  892;  NefT  v.  Smyth.  Ill 
111.  100. 

Si.  Ala.— Daughdrlll  v.  Danxh- 
drill,  198  Ala.  321,  19  S  186. 

Iowa.— Blgler  v.  Toy,  68  Iowa  $t1, 
28  NW  17. 

Minn.— Eickman  v.  Troll,  29  Minn. 
124,  12  NW  847. 

N.  J.— Folly  v.  Smith.  12  N.  J.  L.  1S9. 
N.  T. — HIrshfleld  v.  Landman,  3  E. 
D.  Smith  208;  Plxley  v.  Butts,  2  Cow. 
421;  Tullock  v.  Cunningham,  1  Oow. 
266;  Canirr  v.  Meyers,  16  Johns.  146. 

Que. — Beaublen  v.  Allaire.  1  Qoe. 
Q.  B.  276;  St.  Pierre  Lepage.  6 
Que.  Super.  611 :  Burroughs  v.  !>• 
chute,  6  Que.  Super.  393:  Chagnon  v. 
St.  Jean,  i  Que.  Super.  469. 

85.  West  V.  A.  F.  Messtck  Gro- 
cery Co..  138  N.  C.  166.  50  SB  66t 
See  also  generally  Agency  tl  692-S9S 

86.  Williams  v.  Uncompahgre  Ca- 
nal Co.,  18  Colo.  469,  22  P  SOi.  And 
see  supra  9  128, 
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sboving  of  a  want  of  Buoh  anthority,*'  and,  upon 
hearing,  aneh  want  must  be  established  by  clear 
and  positive  proofs.'*  The  evidence  of  authority 
produced  in  favor  of  an  attorney  must  be  satisfac- 
tory;" yet  that  may  be  regarded  as  satisfactory 
evidence  which  would  be  insnffleieDt  evidenee  of 
sneh  authority  if  it  was  a  fact  in  issue  in  the  smt.*** 
141]  7.  DetomlnatloiL— a.  In  Qmml  The 
rale  to  show  his  authority  having  been  granted,  the 
attorney  is  at  liberty  to  show  cause  against  the  same 
by  answer  and  evidence  as  the  court  shall  direct; 
and,  upon  sncfa  showiiig  and  evidenee  pro  and  eon, 
the  oourt  may  determine  the  controversy  in  a  sum- 
mary way.^^  Ordinarily  it  is  a  question  to  be  de- 
cided by  the  court  i*^  but  where  the  question  becomes 
a  material  and  contested  question  of  fact,  as  for 
instance  in  an  action  on  a  judgment,  it  should  be 
SDbmitted  under  proper  instructions  to  the  considera- 
tion and  decision  of  the  jury.^  The  issae  upon 
sneh  question  takes  precedence  of  other  proceed' 

87.  BonnlfleM  v.  Thorp.  71  Fed. 
M4  [app  dlnm  S3  Fed.  1022];  Wil- 
liams'v.  TTncompsihKre  Canal  Co.,  IS 
Colo.  469.  St  P  SOS;  Danville,  etc., 
R.  Co.  V.  Rhodes.  ISO  Pa.  167,  M  A 
•48. 

as.  Bonnlllflid  V.  Thonp,  71  FM. 
924  [app  Alum  8S  Fed.  1022^ 

[a]  BvidSBoo  held  ndlelnt  to 
skew   took   of   anOiorttr^Peo.  v. 

Western  Meat  Co..  13  Cal.  A.  539,  110 
P  338;  Bell  v.  Farwell,  89  III.  A.  688 
[aS  189  III.  414,  69  HE  9K6]:  Na- 
tional Bank  of  Commerce  v.  Punk, 
H4  Minn.  625,  131  NW  378;  Smith 
V.  Funk.  114  Minn.  8«7.  131  NW  377. 

[h]  Bridenoe  held  UuraSoietit  to 
■how  lack  of  authority  .—Br  oRd  wa  y 
V.  Sldway,  84  Ark.  627,  107  SW  163; 
Patterson  v.  Yancey,  97  Mo.  A.  681, 
71  SW  845 

[c]  BvldeBoo  held  InraOolest  to 
overoomo  vremuaptloii. — Christian, 
etc.,  Co.  V.  Coleman.  126  Ala.  158.  27 
8  78«;  Famous  Wg.  Co.  v.  Wilcox, 
180  111.  246.  64  NB  211;  Barkley  Cem- 
etery- Aasoc.  V.  McCune,  119  Mo.  A. 

349.  95  SW  295.   

8B.    Low  V.  Settle,  22  W.  Va.  887. 
[a]   Zb  a  oave  of  douht  a  court  has 
decided  in  favor  of  the  attorney's  au- 
thority.   MasBlen's  Succ,  24  La.  Ann. 
237. 


[b]  AAdavlt. — ^If  an  attorney,  on 
beine  ruled  to  produce  hla  authority 
to  bring  the  suit,  flies  the  affidavit 
of  plaintiff's  agent  that  he  was  di- 
rected by  plaintiff  to  cause  suit  to  be 
brought,  and  that  he  employed  the 
said  attorney  in  pursuance  of  such 
direction,  the  proof  of  authority  Is 
■ufllctent.  Haghea  v.  Oaborn,  4S  Ind. 
450. 

[c]  ABT  witttoA  oemmnaleatlon 
to  IMSsv  or  otlunrlM,  (1)  giving  au- 
tfiorlt7  or  recognizing  it,  would  in 
auch  caoe  he  ample  evidenee.  Bush 
V.  HUler,  18  Barb.  (N.  T.)  481.  See 
also  Hardin  v.  Ho-yo-po-nubby,  27 
Misa.  S«7;  Llndhelm  v.  ManhatUn  R. 
Co.,  68  Hun  122.  22  NTS  686;  Low  V. 
Settle,  22  W.  Va.  887.  (2)  Whore  an 
attorney  teetlfles  that  he  was  em- 

gloyed  by  letter.  It  Is  not  Indlspensa- 
le  that  he  should  produce  the  letter 
itself.  Llndhelm  v.  Manhattan  K. 
Co.,  68  Hun  122.  22  NTS  685. 

[dl  Thm  nam*  of  an  attovKor 
tfnad  to  a  plea  1b  sufficient  to  con- 
stitute him  the  attorney  of  record  in 
the  absence  of  proof  that  such  sig- 
nature was  amxed  surreptitiously. 
Dalton  City  Co.  Dalton  Hfg.  Co., 
33  Ga.  243. 

Sel  Oatb  of  attoraey. — Ala.  code 
86)  !  868  provides  that,  when  re- 
quired by  the  oourt  to  produce  his 
aathority,  "the  oath  of  the  attorney 
Is  presumptive  evidence  of  his  au- 
thority." Daughdrill  v.  Daughdrlll, 
108  Ala.  321,  19  S  186. 

[f]  The  mars  assartlon  of  aa  at- 
tonar  against  the  sworn  denial  of 


hla  client  Is  InsufBdent  to  show  au- 
thority. Wright  V.  CasUe,  t  Merlv. 
13.  36  Reprint  S. 

Eg]  litlflsaiis  fesU  piiti'rt*"!  to 
■kow  KMkMlllr^Underfeed  Stoker 
Co.  T.  American  Ship  Windlass  Co., 
ISfi  Fed.  66;  Kaat  v.  Miller,  169  Cal. 
733,  116  P  982;  Lockwood  v.  Mills,  39 
III.  602;  Twlck  v.  Peterson,  170  III. 
A.  291;  Hughes  V.  Osbom,  42  Ind. 
460;  Wagner  v.  MoCool.  62  Ind.  A. 
124,  100  NB  396;  Savery  v.  Savery.  8 
Iowa  217;  Dehn  v.  Dehn.  170  Mich. 
407.  136  NW  458;  Markey  v.  Louisi- 
ana, etc..  R.  Co..  186  Mo.  348,  84  SW 
61:  Delhi  V.  Graham,  3  Hun  (N.  T.) 
407;  Bu.'«h  v.  Miller.  13  Barb.  (N.  T.) 
481:  Stewart  v.  .Stewart.  56  HowPr 
<K.  Y.)  2:.6;  MrCaima  v.  McCanna,  28 
N.  U  30,  147  NW  718;  Bacon  v. 
Smith.  3  S.  C.  L.  424;  Rogers  v.  Park, 
4  Humphr.  (Tenn.)  480:  Home  Inv. 
Cn.  V.  Ptrnncf,  (Tex.  Civ.  A.)  162 
SW  510:  T: i  i ; s i - -L.  T.  TauslcK,  62 
Wash.  301,  luu  I'  757;  Low  v.  Settle, 
22  W.  Va.  387;  Emerson  v.  McDon- 
nell, 129  Wis.  67.  107  NW  1037-  Grlg- 
non  V.  Schmlts,  18  Wis.  620:  Herr  v. 
Tome,  32  U.  C.  Q.  B.  428. 

[h]  BvldoBoo  held  lasottelent  to 
show  aatbozltDr^Thomson  v.  Patek, 
236  111.  341,  85  NB  603:  Gibson  v. 
Hitchcock.  36  La.  Ann.  1201;  West- 
brook  V.  Blood,  50  Mich.  443.  16  NW 
644;  Munhall  v.  Mitchell,  178  Mo.  A. 
494,  163  SW  912;  Whltesell  v.  New 
Jersey,  etc.,  R.  Co.,  68  App.  Div.  82, 
74  NTS  217;  Cohen  v.  Oertner.  116 
NTS  712;  Fernandes  v.  Peres,  4  Porto 
Rico  Fed.  124:  Rice  v.  Bennett.  39  S. 
t>.  341,  137  NW  S69:  In  re  Eighth 
Ave.,  8S  Wash.  298.  144  P  ^18; 
Dawson  T.  Dumont,  26  Can.  B.  C. 
709. 

40.  Low  V.  Settle.  22  W.  Va.  687. 

41.  Williams  V.  Uncompahgre  Ca- 
nal Co..  13  Colo.  469,  22  P  «>6. 

4a.  Boardon  v,  St.  Loulia  etc.,  R. 
Co..  103  Ark.  141,  146  SW  861;  Savery 
v.  Savery,  S  Iowa  271:  Newhart  v. 
Wolfe,  2  Pennyp.  (Pa.)  2»6. 

4S.  See  Judgments. 

44.  Wllllanis  v.  Uncompahgre  Ca- 
nal Co..  18  Colo,  469,  22  P  806. 

48.  Turner  v.  Davla,  2  Den.  (N. 
T.)  187,  2  HowPr  86  (holding  that  an 
order  to  compel  an  attorney  of  plain- 
tiff In  ejectment  to  produce  his  au- 
thority for  using  plalntltre  name 
must  direct  that  the  authority  be 
produced  to  the  officer  granting  the 
order  and  must  state  the  time  and 
place  at  which  it  must  be  produced, 
and  an  order  defective  In  these  re- 
spects may  be  disregarded), 

49,  Btaington  v.  Wrl^t,  1  Hlnn. 
241. 

47.  Meyer  v.  Llttell,  2  Pa.  177; 
Dunn  V,  Stone  Ca,  11  WklyNC  (Pa.) 
95;  Reese  v.  Church  of  Messiah,  1 
WklyNC  (Pa.)  416w 

48.  FarriKKton  v.  Wright,  1  Minn. 
841. 


in^  and  should  be  determined  before  a  trial  either 
upon  the  issues  of  law  or  of  fact.** 

[i  142]  b.  Order  or  Knle.  An  order  or  mle  on 
an  attorney  to  produce  his  authority  should  be 
specific.*''  A  defective  order  is  void  and  may  be 
disregarded.*" 

Sffack  of  role.  A  mle  to  file  a  warrant  of  attor> 
ney  acts  as  a  stay  of  proceedings.*'  But  an  ordev 
staying  all  proceedings  until  an  attorney  prores  his 
authority  is  bad.  It  should  stay  all  proceedings  1^ 
that  attorney.*" 

Oosts.  Where  the  power  of  attorney  is  not  filed 
before  the  dilatory  exertion  demanding  it|  eosta 
will  be  awarded  on  the  exoeption.** 

[i  143]  0.  Incidents  of  Belatton^l.  in  OoienL 
Where  the  relation  of  attorney  and  client  ezis'tB,  the 
law  of  princ^al  and  agent  is  generally  applicable, 
and  the  client  is  bound,  aeeordii^f  to  the  ordinary 
miea.  of  agency,  by  the  acts  of  the  attorney  within 
the  scope  of  tiiie  latter 's  authority."*  Whatever  is 

m,    Wastoott       Arohambault.  21 
Jj.'  a  Jar.  207. 


50.  U,  S, — Terry  v.  Commercial 
Bank,  92  U.  S.  454.  23  L.  «d.  620; 
Putnam  v.  Day,  22  Wall.  60,  22  L.  ed. 
764. 

Ark. — ^Beal,  etc..  Dry  Goods  Co.  v. 
Barton,  80  Ark.  326,  97  SW  58;  Fos- 
ter V.  Pitts.  63  Ark.  3K7.  38  BW  1114: 
Wood  V.  Wood.  59  Ark.  441.  27  SW 
641.  43  AmSH  42,  2S  T.RA  167;  Law- 
BOn  V.  Bettlson,   12  Ark,  401, 

Cat— Kast  v.  Miller.  159  Cal.  723, 
115  P  932;  Coonan  v,  Loewenthal,  129 
Cal,  197,  61  P  940;  Sampson  v, 
Ohleyer,  22  Cal.  200;  Telch  v.  San 
Jose  Safe  Deposit  Sav.  Bank,  8  Cal. 
A.  897,  07  P  167. 

Colo. — Warner  v.  Ounnlson,  2  Colo, 
A.  430,  31  P  288, 

D.  a — In  re  Starkey,  21  App.  519; 
In  re  Mants,  19  D.  C.  695, 

III. — Meriden  Hydro-Carbon  Arc 
Light  Co.  V.  Anderson,  111  111.  A.  449; 
Manufacturers*  Paper  Co.  v.  Llnd- 
blom,  80  111.  A.  267;  HIttle  v,  Zelmer, 
62  111,  A.  170  [afl  164  III.  64,  46  NB 
419]:  Newman  v,  Bchueck,  68  111.  A. 
328;  Gross  v,  Sloan.  58  111.  A.  802; 
Stensel  v.  Sims,  26  111.  A.  638, 

Ind. — Harvey  v.  Fink.  Ill  Ind.  249. 
12  NE  896;  Nave  v.  Balrd.  12  Ind.  318; 
Floyd  County  v.  Soott,  19  Ind.  A.  227. 
49  KB  396. 

Ind,  T. — Dorrance  v.  McAlester,  1 
Ind.  T,  473.  46  SW  141. 

Kan. — McNeal  v.  OoBsard.  68  Kan. 
113,  74  P  628;  Cronkhlte  v,  Evana- 
8nld«r-Buel  Co.,  6  Kan.  A.  173,  61  P 
296. 

Me.— Rice  v.  Wllkine,  21  Me.  568; 
Fairbanks  v.  Stanley,  18  Me.  296. 

Md. — Thornburg  v.  Macauley,  2 
Md.  Ch,  425;  African  Methodist 
Bethel  Church  v,  Carmack,  2  Md.  Ch. 
143. 

Mich. — ^Detroit  v.  Whittemore,  27 
Mich.  281;  Foater  v.  Wiley,  27  Mich.. 
244,  15  AmR  186. 

Minn. — Olbson  v.  Nelson,  111  Minn. 
188,  188.  126  NW  731,  187  AmSR  649. 
81  LRANS  523  [clt  Cyc];  Mason  v. 
Edward  Thompson  Co,,  94  Minn.  472, 
476,  108  NW  607  [cit  Cycl;  Alden  V. 
Dyer.  92  Minn.  134.  99  NW  784. 

Miss. — Colanthe  Orand  Ct  V. 
Downs,  98  Mlea.  740.  63  8  417. 

Mo.— State  v.  Lewis,  9  Mo,  A.  321 
[aff  74  Mo.  222]. 

N.  H. — Morgan  v.  Joyce,  66  N.  H. 
638,  27  A  225. 

N.  J. — Leo  v.  Green.  62  N.  J,  Bq. 
1,  28  A  904. 

N.  T. — Barber  v.  Dewes,  101  App. 
Div.  432.  91  NTS  1059  [iff  184  N.  T. 
648  mem,  76  NE  1089  mem];  Russell 
v.  tAne,  1  Barb.  619. 

N.  C.' — Glade  Springs  Bank  v.  Mc- 
Ewen,  160  N.  C.  414.  420.  76  8E  223, 
AnnCasl94C  642  [clt  Cyc];  Beck  v, 
Bellamy,  93  N.  C.  129 ;  Boing  v. 
Raleigh,  etc.,  R.  Co.,  88  N,  C.  62; 
Greenlee  v.  McDowell.  39  N,  C.  481. 
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ATTOBNEY  AND  CLIENT 


[§§  143-144 


done  in  the  progress  of  the  cause  by  such  attor- 
ney is  considered  aa  done  by  the  party,  and  is  bind- 
ing upon  him,"'^  even  where  the  attorney  is  em- 
ployed only  to  conduct  the  trial."'  His  authority 
does  not  necessarily  commence  with  the  institution 
of  a  suit;  where  he  is  employed  in  anticipation  of 
a  suit  he  has  as  much  power  to  bind  bis  client 
before  the  suit  is  h^tta  as  he  has  afterward."  The 
omissionSf  as  well  as  commissions,  of  an  attorney 
are  to  be  regarded  as  the  acts  of  the  client  whom 
he  represents,  and  his  neglect  is  equivalent  to  the 
neeieat  of  the  client  himself." 

Notice  of  limitaUoDS  of  powers.  AU  persons 
dealii^  with  an  attorney,  as  such,  are  charged  with 


notice  of  his  usual  and  ordinary  powers,  and  they 
cannot  set  up  ignorance  to  avoid  the  consequences 
of  their  conduct.""  But  secret  limitations  on  the 
powers  of  an  attorney  are  not  binding  on  peraons 
dealing  with  him  in  good  faith,  believing  that  be 
possesses  the  uanal  and  ordinary  powers  of  aa  at- 
torney."' 

Unauthorised  acts.  A  client  is  not  bound  by  aa 
act  of  his  attorney,  where  such  act  is  entirely  un- 
authorized and  outside  the  scope  and  eonrse  of  las 
employment."' 

144]  2.  Notice  and  Knowledge— «.  Notice  to 
Attwney.  It  is  the  general  rule  that  notice  to  an 
attorney  is  notice  to  the  client  ranploying  him," 


N.  D.— RIebold  V.  Hartaell.  23  N. 
Tt.  2«4,  272,  136  NW  247  tcit  Cyc]. 

Phtltpplne.— U.  S.  V.  Umall,  16 
PhlllppTne  33. 

S.  D.— Rice  v.  Bennett  t9  B.  D.  t41. 
137  NW  359. 

Tenn. — McTeer  v.  Huntsman,  (Ch. 
A.)  49  SW  57. 

Tex. — Chambers  v.  Hodgee,  23  Tex. 

ie< 

^^|Bnf.— dPadnter      Abdl.  S  B.  ft  a 

6nf. — Bailev  v.  Bailey,  i  Ch. 
Chamb.  (U.  C)  5S. 

See    general  ly    Agency    |    198  et 

[  a  ]  lUuitrftUoiLR. — (1  >    Tbue  a 

1  lient  cannot  set  up  In  excuse  for  hla 
laches  the  neglect  of  hla  attorney  to 
make  prompt  application  I'or  relief. 
Leo  V.  Green,  52  N.  J.  E,n.  1,  28  A 
S04,  (2)  A  party  plaintllT  is  bound 
by  directions  as  to  the  service  of  a 
writ,  Klven  to  an  otticer  in  charge  of 
It  by  his  attorney.   Morpan  v.  Joyce. 

H.  476,  80  A  1119.  (3)  One 
wneAe  attorney  was  In  court  when 
anjorder  granting  a  new  trial  aa  of 
rWm'waa  made  without  objection,  la 
IttMUimed  to  have  consented.  Harvey 
i\V^n«:,  111  Ind.  249,  12  NBI  89«. 
"\The  oonsent  made  by  the  attor- 
record  to  the  substitution  of 
defendant  will  be  presumed 
)urt  to  be  sufficient;  and  the 
that  such  consent  was  ultra 
not  Justify  the  reversal  of 
„m.  0*«  granting  of  a 

^^ilfawiniit  ^m£,  n  N.-  T.  super. 

IMI  Bapnaentatloaa  by  ooimael  In 
tUe  presMioe  ot  Ua  client,  on  the 

faith  of  which  one  advanced  money, 
al-e  the  repreaentatlona  of  the  client. 
GllkesoR  V.  Snyder,  8  Watts  ft  S. 
(^'a.)  200. 

[oj  Only  oUent  for  whom  »ttoner 
aotlng  bound. — The  acts  of  an  attor- 
ney bind  only  that  one  of  his  clients 
for  whom  he  was  acting  at  the  time. 
HcManus  v.  Burrows,  191  Mo.  A.  694, 
607,  177  SW  671  (where  the  court 
said:  "Most  lawyers  have  more  than 
one  client  and  it  would  be  a  some- 
what dangerous  rule  to  hold  that  In 
every  action  he  bound  every  and  any 
client  he  might  have"). 

81.  U.  S. — Mannine  v.  Hayden,  16 
F.  Cas.  No.  9,043,  6  Sa«T.  360  [rev 
on  other  grounds  106  U.  S.  S86.  1  SCt 
617.  27  L.  ed.  806]. 

Ala. — Rosenbaum  v.  State,  33  Ala. 
8S4. 

Cal. — Coonan  v.  Loewenthal.  129 
Cal.  197,  61  P  940;  Mott  v.  De  Reyes, 
46  Cal.  379. 

Colo. — Warner  v.  Gunnison,  2  Colo. 
A.  480,  81  P  238. 

Ky, — Smith  V.  DUon.  3  Mete.  438. 

Md, — Henck  v,  Todhunter,  7  Harr. 
&  J.  275,  16  AmD  300;  Thornburg  v 
Macauley,  2  Md.  Ch.  425;  African 
Methodist  Bethel  Church  v.  Carmack. 

2  Md.  Ch.  148. 

Miss. — Scarborough  v.  Harrison 
Naval  Stores  Co.,  96  MIsa.  497,  51  S 
274.  63  8  143. 

-Jf^iTZ^^tHH.^-  Brltton,  188  Ho.  A. 
270.  118  SW  869. 

T  ^  J.— McDowell  V.  Perrlne,  8«  N. 
J.  EjQ.  682. 


N.  C— Ouy  V.  Hanuel.  89  N.  C. 
83;  Greenlee  v.  McDowell,  89  N.  C. 

481. 

S.  C. — Bx  p.  Jones.  47  S.  C.  893.  25 
SE  286. 

Tenn. — Memphis  Cons.  Gas,  etc.,  Co. 
V.  Simpson,  119  Tenn.  532,  103  SW 
788 

M.  Smith  V.  Black,  61  Md.  247; 
Peteler  Portable  R,  Mfg.  Co.  v. 
Northwestern  Adamant  Mfg.  Co.,  60 
Minn.  127,  61  NW  1024;  Deen  v. 
Mllne,  4  NTSt  129  [aft  118  N.  T.  803, 
20  NE  861];  Devlin  v.  New  York,  16 
AbbPrNS  (N.  Y.)  31. 

83,  Hetferman  v.  Burt,  7  Iowa  320, 
71  AmD  446;  Dentsel  v.  City,  etc.,  R. 
Co.,  90  Md.  434,  442,  46  A  201  (where 
the  court  aald:  "If  he  could  not  bind 
his  client  until  he  became  attorney 
of  record,  a  claim  sent  to  an  attorney 
for  collection  could  not  legally  be 
paid  to  him  unless  he  first  entered 
suit.  Such  a  doctrine  would  not  only 
be  In  opposition  to  the  universal 
practice  In  such  matters,  but  would 
oftentimes  aubject  debtors,  aa  well  as 
cllenta,  to  unneceesary  costs"). 

B4.    Beale  t.  Swasey.  108  Me.  86, 

76  A  184,  10  AnnCaa  898  and  note; 
Parker  v.  Brltton,  188  Ho.  A.  870,  113 
SW  269;  Butler  ▼.  Morse,  •<  N.  H. 
429,  430,  28  A  90  (where  the  court, 
in  holding  that  a  decree-  of  fore- 
closure entered  In  default  of  an  an- 
swer, after  an  appearance  by  defend- 
ant, will  not  be  set  aside,  where  the 
only  ground  relied  on  Is  the  neglect 
of  the  attorney  to  file  the  answer 
and  make  defense,  said:  "Whether 
the  failure  to  do  this  occasioned  any 
Injustice  to  the  petitioner  it  Is  un- 
necessary to  determine,  because  the 
neglect  of  the  attorney  must  be  re- 
garded as  the  nealect  of  the  peti- 
tioner himself);  Bergeron  v.  Dart- 
mouth Sav.  Bank,  62  pf.  H.  655;  State 
V.  Frazier,  28  S.  D.  883.  128  NW  822. 
See  also  Being  v.  Raleigh,  etc..  R. 
Co.,  88  N.  C.  62,  64  (where  the  court 
said:  "The  neglect  of  counsel  will 
sometimes  be  accepted  as  an  excuse, 
if  it  relates  to  a  matter  purely  pro- 
fessional, and  which  the  party  cannot 

Eerform  for  himself;  but  never,  when 
e  is  capable  of  acting  for  himself 
and  by  himself.  This  distinction  is 
clearly  drawn  lo  Bradford  V.  Colt, 

77  N.  C.  73"). 

55.  Robinson  v.  Murphy,  69  Ala. 
543:  Gibson  v.  Nelson,  111  Minn.  1S3. 
126  NW  731,  137  AmSR  649.  81 
LRANS  623;  Cram  v,  Slckel,  61  Nebr. 
828,  71  NW  724.  66  AmSR  478  (hold- 
ing that  a  debtor  is  bound  to  take  no- 
tice of  the  extent  of  the  authority  of 
an  attorney  who  holds  for  collection 
a  claim  against  him).  See  generally 
Agency  i  204. 

56.  Ala. — Albertson  v.  Ooldsby.  28 
Ala.  711,  65  AmD  380. 

Ark. — Scroggln  v.  Hammett  Grocer 
Co.,  66  Ark.  183,  49  SW  880;  Wood  v. 
Wood.  69  Ark.  441,  27  SW  641,  48 
AmSR  42.  28  LRA  1S7;  Jajnlson  v. 
May,  13  Ark.  600;  Lawson  v.  Bettfson, 
12  Ark.  401. 

Cal.— Mabb  Stewart.  147  Cal.  418, 
81  P  1078. 

D.  C. — Hopp  v,  Plckford,  80  App. 
81;  In  re  Starkey,  81  App.  619. 

111. — Hardin  v.  Osborne,  60  III.  .98. 


Kan. — Oonkhite  v.  Evans-Snider' 
Buel  Co.,  6  Kan.  A.  178,  51  P  295. 

La. — Qirard  v.  Hirsch.  6  La.  Ann. 
661,   

Me. — White  v.  Johnson,  67  Me.  2!7. 

Md. — Kent  v.  Ricards,  3  Md.  Ch. 
392 ;  African  Methodist  Bethel 
Church  v.  Carmack,  2  Md.  Ch.  1*3. 

Minn. — Rogers  v.  Greenwood,  1* 
Minn.  883. 

Miss. — Colanthe  Grand  Ct,  T. 
Downs,  98  Miss.  740.  68  S  417.  ' 

Ho.^tate  V.  Hawkins,  88  Ho.  868: 
State  V.  Lewis,  9  Mo.  A.  821  [aff  74 
Mo.  222], 

N.  Y. — Lockwood  V.  Dlllenbeek,  104 
App.  Dlv.  71,  93  NYS  321;  Palen  v. 
Starr,  7  Hun  422;  Leet  v.  HcUaater. 
61  Barb.  838. 

N.  C— Beck  V.  Bellamy,  88  N.  C 
129. 

Tenn. — Planters'  Bank  v.  Uaasey, 
2  Helsk.  360;  Glass       Davidson,  1 

Baxt.  47. 

Tex. — Chambers  v.  Hodges.  28  Tex. 
104. 

Wla.— Lee  v.  Buckhelt,  46  Wia.  846, 
49  NW  977. 

Wyo.— W.  W.  Kimball  Ofc  t. 
Payne,  9  Wyo.  441,  64  P  678. 

See  generally  Agency  |  209. 

n.  Foster  v.  Pitts.  88  Ark.  *«7. 
88  SW  1114;  Kelsay  v.  Taylor.  68  Or. 
18^  107  P  «0».     Ana  SM  Infm  I 

M.  U.  &— Rogers  v.  Palmer.  108 
U.  S.  268,  26  L.  ed.  164;  Brown  v. 
Arnold.  181  Fed.  788.  67  CCA  125; 
Brown  v.  Jefferson  County  Nat  Bank. 
9  Fed.  868.  19  Blatchf.  816. 

Ala. — Price  v.  Carney.  75  Ala.  546; 
Pepper  v.  George,  61  Ala.  190; 
Simington  v.  Kent,  8  Ala.  691. 

Ark. — Allison  v.  Falconer,  76  Ark. 
343,  87  SW  689. 

C^l.— Mabb  v.  Stewart,  147  CaL 
413,  81  P  1073;  Odd  Fellows'  Sav. 
Bank  v.  Brander.  124  Cal.  255.  56  P 
1109;  Taylor  v.  Hill,  116  Cal.  148.  44 
P  336,  46  P  922;  Dorland  v.  Smith. 
93  Cal.  120,  28  P  812;  Belrce  v.  Red 
Bluff  Hotel  Co.,  31  C:al.  160;  Kelly  v. 
Nlng  Yung  Benev.  Assoc,  2  Cal.  A. 
460,  84  P  321. 

Colo. — Davidson  v.  La  Plata  Coun- 
ty, 26  Colo.  549,  59  P  46. 

Conn.— Sweeney  v.  Pratt,  70  Conn. 
274,  39  A  182,  66  AmSR  101. 

D.  C. — Patten  v.  Warner.  11  App. 
149. 

Ga. — Barfleld  v.  McCombs,  89  Ga. 
799,  15  SE  666;  Whltten  v.  Jenkins, 
34  era.  297. 

Hawaii. — TIsdale  v.  Bark  H.  W. 
Atmy,  4  Hawaii  503. 

111.— Grlswold  V.  Smith,  221  HI.  S41. 
77  NE  551;  WillUms  v.  Tatnall.  2» 
III.  65.?;  Patterson  v.  Northern  Trust 
Co.,  132  111.  A.  208  [aff  230  IlL  884. 
82  NE  837,  231  111.  22.  82  NE  840.  121 
AmSR  299];  Krieger  v.  Krleger.  120 
111.  A,  634  [rev  on  other  grounds  221 
111.  479.  77  NE  909). 

Ind. — Carr  v.  Jeffersonville  First 
Nat.  Bank.  35  Ind.  A.  216,  78  NE  947. 
Ill  AmSR  159. 

Iowa. — Cochburn  v.  Hawkeye  Com- 
mercial Men's  Assoc.,  168  Iowa  28. 
148  NW  1006:  Hayward  v.  Qolda- 
bury,  63  Iowa  436,  19  NW  807:  Crouae 
v.  Morse,  4*  Iowa  388:  Allen  v.  Mc- 
Calls,  26  Iowa  464,  96  AmD  58;  Jones 
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and  that  knowledge  of  an  attorney  is  knowledge  of 
his  elient.^^  Tliis  is  true  whether  the  notice  of  the 
attorney  is  aetual  or  constructive,"'' although  some 
esses  hold  that  an  attorney  must  have  actual  per- 
sonal notice,  in  order  to  make  it  imputable  to  his 
client.*^  The  facts  constituting  knowledge,  or  want 
of  it,  on  the  part  of  an  attorney,  are  proper  snb- 
jeeta  of  proof,  and  are  to  be  aMertained  by  testi- 


V.  Bamford,  21  Iowa  217;  Walker  v. 
Ayres,  1  Iowa  449. 

La. — Conery  v.  His  Creditors,  116 
La.  643.  3B  S  792. 

Md. — Shartzer  v.  Mountain  Lake 
Park  Assoc.,  86  Md.  335.  37  A  786; 
Baltimore  v.  Whittlngton,  78  Md.  231. 
37  A  984. 

Mass. — McKenna  v.  McArdle,  191 
Haw.  H,  77  NE  782. 

Mich. — Roskopp  V.  Macomb  Clr. 
Judge,  »7  Mich.  628,  66  NW  940. 

lOnn. — ^Bates  v.  A.  E.  Johnson  Co., 
7S  HInn.  154,  82  NW  649;  Sheldon  v. 
Rlsedorph,  21  Hinn.  518. 

Ulfls.— Edwards  v.  Hlllier.  70  Miss. 
803,  13  S  «9t. 

Ho.— Prlddy  Hackensie,  206  Mo. 
181,  103  SW  968:  State  v.  Standard 
01!  Co.,  If4  Mo.  1«4.  91  SW  1062  (un- 
der cUtute);  Hedrick  v.  Beeler,  110 
Ho.  91,  19  SW  492;  Konta  v.  St.  t<ouis 
Stock  ibtch..  150  Mo.  A.  017.  181  8W 
380. 

HonL — Roush  v.  Fort,  3  Mont.  175. 

N.  H. — ^Butler  v.  Morse.  66  N.  U. 
429,  23  A  90. 

N.  J. — Dlckerson  v.  Bowers.  42  N. 
J.  Sk).  296.  11  A  142. 

N.  T. — Vogemann  v.  American 
Dock,  etc.,  Co.,  131  App.  Dtv.  216,  115 
NTS  741,  131  App.  Dlv.  216  [aff  198 
N.  T.  686,  92  NE  llOBi;  Oebhard  v. 
Gebhard,  25  Misc.  1.  54  NY8  406; 
Hyde  V.  Bloomlnerdale,  23  Misc.  728, 
61  NY8  1025;  Bishop  v.  Bishop.  24 
NTS  888. 

N.  C— Hulbert  v.  Douglas,  94  N. 
C.  122;  Pierce  v.  Perkins.  17  N.  C. 
260. 

Pa.— In  re  Patterson,  234  Pa.  128, 
88  A  1130;  Hood  v.  Fabnestock,  8 
Watts  489,  34  AmD  489. 

8.  C. — Scottish-American  Mortg. 
Co.  V.  Clowney.  70  S.  C.  229.  49  SE 
569.  3  AnnCas  437;  Peeples  v.  War- 
ren. 61  S.  C.  560,  29  SE  669:  Sullivan 
V.  Susong,  40  S.  C.  154.  18  SE  268. 

Tex.— Van  Hook  v.  Walton,  28  Tex. 
69;  Glvens  v.  Taylor,  6  Tex.  315; 
Mitchell  V.  Morgan,  (Civ.  A.)  165  SW 
883;  Missouri,  etc.,  R.  Co.  V.  Wood, 
(Civ.  A.)  162  RW  487;  Fordtran  v. 
Cunningham.  (Civ.  A.)  141  SW  562; 
Bradford  v.  Halone,  49  Tex.  Civ.  A. 
440.  130  SW  1013;  Missouri,  etc..  R. 
Co.  V.  Bacon.  (Civ.  A.)  80  SW  572; 
PresWlo  County  v.  Shock,  24  Tex. 
Clv.  A.  622,  60  SW  287;  Bexar  Bldg., 
etc..  Assoc.  V.  Lockwood,  (Civ.  A.) 
54  SW  263. 

Vt.— Vermont  MIn.,  etc.,  Co.  v. 
Windham  County  Bank,  44  Vt.  489. 

Wash. — Schmidt  v.  Olympla  Light, 
etc..  C:o.,  46  Wash.  360,  90  P  212; 
Deering  v.  Holcomb.  26  Wash.  688, 
67  P  240,  6«1.  . 

Wis. — Melms  t.  Pabst  Brewing  Co., 
93  Wis.  1S8,  66  NW  S18,  S7  AmSR 
Sit  and  note. 

E^K, — RoUand  v.  Hart,  L.  R.  6  Ch. 
678;  Dison  v.  Winch.  [1900]  1  Ch. 
736;  Bradley  v.  Riches,  9  Ch.  D.  189; 
Maztleld  v.  Burton,  L.  R.  17  Eq.  15; 
Boursot  V.  Savage,  L.  R.  2  £}q.  134 
(reason  for  rule);  Frail  v.  Ellis,  16 
Beav.  350.  51  Reprint  814:  Elspln  v. 
Pemberton.  3  De  O.  &  J.  547.  60  Eng 
Ch  426,  44  Reprint  1380;  Atterbury 
V.  Walhs,  8  De  a.  M.  &  O.  454,  67 
EngCh  863,  44  Reprint  465;  Oerrard 
v.  0"Remy,  3  Dr.  &  War.  414  (rule 
should  not  be  carried  too  far);  Rlck- 
ards  v.  (Tledstanes,  8  Qiftard  298,  66 
Reprint  423;  Puller  v.  Bennett,  2  Hare 
394.  24  EngC^  394,  67  Reprint  162; 
Spalght  v.  Cowne,  1  Hem.  ft  M.  359. 
71  Rewint  166;  Twyorosa  V'  Moore, 
IS  Ir.  Eq.  260;  Atkins  v.  Delmege,  12 
Ir.  JCqTl:  Klzon  v.  Hamilton.  1  Zr. 


Eq.  46;  Sykes  v.  Bond.  7  Jur.  N.  S. 
1024;  Spencer  v.  Topham.  2  Jur.  N. 
S.  865:  Hargreaves  v.  Rothwell,  1 
Keen  154.  16  EngCh  164.  48  Reprint 
265;  Turton  v.  Meacham,  19  L.  T. 
Rep.  N.  S.  760;  Gosling's  Case,  3  Sim. 
301,  6  EngCh  301.  67  Reprint  1011: 
Robinson  v.  Briggs,  1  Smale  ft  O. 
188.  65  Reprint  81;  Ashley  v.  BallUe, 
2  Ves.  SS8.  28  Reprint  236.  See 
Hlorns  v.  Holtom.  16  Beav.  269,  61 
Reprint  778;  Sankey  v.  Alexander,  Ir. 
R  9  Eq.  259.  Compare  Thome  r. 
Heard.  [1895]  A.  C.  496;  Danby  v. 
Coutts,  29  Ch.  D.  600.  14  ERC  769; 
Espln  v.  Pemberton,  3  De  G.  ft  J. 
547,  60  EngCh  426,  44  Reprint  1380: 
Hewitt  v.  Loosemore,  9  Hare  449,  41 
EngCh  449.  68  Reprint  586;  In  re 
Barker,  44  L.  J.  Ch.  487;  Ex  p.  Price, 
18  L.  J.  Bankr.  16. 

Ont.— <lreen  Stevenson,  9  Ont,  L. 
671,  6  OntWR  761:  Real  Est.  Inv.  Co. 
V.  Metropolitan  Bldg.  Soo..  8  Ont.  476; 
McCauley  v.  Butler,  1  OntWR  78,  S4S. 

[a]  Votlos  to  OBs  of  a  flm  of  at- 
tonsya  is  notice  to  all.  Wlttenbrock 
v.  Parker.  102  Cal.  98,  S«  P  874,  41 
AmSR  172.  24  LRA  197. 

[b]  2rotloe  to  the  gmtmnl  eowusl 
of  a  oorporatlom  respecting  a  matter 
in  which  he  Is  authorised  to  act  for 
the  corporation  Is  notice  to  It.  Voge- 
mann  v.  American  Dock.  etc..  Co.,  131 
App.  Div.  216.  116  NTS  741  [afl  198 
N.  T.  68S,  92  NB  1105], 

[c]  Votloe  of  tbs  asslffiunsBt  of  » 
Jndffusat.  when  given  to  an  attor- 
ney, is  binding  on  his  client,  the 
Judgment  debtor,  Daniels  v.  Pratt.  2 
Tenn.  Ch.  116  [afT  6  Lea  443]. 

[d]  Thm  psnoaal  rmnsmtaCIrs 
of  a  olleat  Is  not  bound  by  notice  to 
his  attorney.  In  re  Mattullath,  88 
App.  (D.  C.)  497. 

SS.  U.  S. — Freeman  v.  Evans,  159 
Fed.  26,  86  CCA  816:  Wight  v.  Mux- 
low.  29  F.  Cas.  No.  i7,<7$,  8  Ben.  68. 

Cal. — Peo.  V.  Duncan.  8  CaU  A.  186. 
96  P  414. 

Colo. — Shideler  v.  Fisher,  IS  Colo. 
A.  106.  57  P  864. 

Conn. — Sweeney  v.  Pratt,  70  Conn. 
274,  39  A  182,  66  AmSR  101. 

D.  C — Patten  v.  Warner,  11  App. 
149. 

Ga. — Brown  v.  Oattia.  66  Ga.  416. 

III. — Haas.v.  Sternbach.  156  III.  44, 
41  NE  51  faff  60  111.  A.  476];  Web- 
ber v.  Clark,  136  111.  266,  26  NB  360, 
32  NE  748;  Penney  v.  Johnston,  142 
111.  A.  834.  638  (holding,  however, 
that  this  principle  is  not  applicable  In 
a  case  where  a  client,  acting  honestly 
and  in  good  faith  upon  information 
obtained  from  his  attorney.  Institutes 
and  prosecutes  crlmloal  proceedings 
against  another). 

Ind.  T. — Dorrance  v.  MoAlester,  1 
Ind.  T.  478,  46  8W  141. 

Iowa. — Cochbum  v.  Hawkeye  Com- 
mercial Men's  Assoc.  168  Iowa  28, 
148  NW  1006:  Poy  v.  Armstrong.  118 
Iowa  629,  85  NW  758;  Walker  v. 
Schreiber.  47  Iowa  529. 

Kan. — Hess  v.  Conway,  92  Kan. 
787,  142  P  263. 

Ky. — Semonln  v.  Duerson,  13  KyL 
169;  Summers  v.  Taylor,  4  KyL  290. 

Me.— Blake  v.  Clary,  83  Me.  164. 
21  A  841. 

Md. — Shartser  v.  Mountain  Lake 
Park  Assoc..  86  Md.  836,  87  A  786; 
Baltimore  v.  Whittlngton,  78  Md.  881. 
27  A  984. 

Miss.— Allen  v.  Poole,  64  Miss. 
328. 

Mo.— Prlddy  v.  HacKensle.  205  Ho. 
181.  108  SW  »68:  Bank  of  Commero* 
V.  Hosber.  88  Mo.  ST,  67  AmR  36t; 


mony  as  in  other  cases;  but,  when  ascertained,  the 
constructive  notice  thereof  to  the  client  is  conclu- 
sive, and  cannot  be  rebutted  by  showindf  that  the 
attorney  did  not  in  fact  impart  the  information  so 
acquired."^  To  charge  a  principal  with  constmotiTe 
notice  it  is  necessary  that  the  knowledge  of  an  at- 
torney be  Gained  in  the  coarse  of  the  partiealu- 
transaetitm  in  wbieh  he  is  employed  by  elient,'* 

Hunter  v.  Wabash  R.  C!o.,  149  Mo.  A. 
243.  130  SW  103. 

N.  Y.— McCutchepn  V.  Dlttman,  164 
N.  Y.  S55.  58  NB  «7  [mod  23  App. 
I'lv.  2Hr..  4fi  NTS  8801;  Olyphant  v. 
riiyfe.  48  App.  Dlv.  1,  62  NYS  688 
[iiff  166  N.  T.  630  mem.  60  NE  lllT 
mem];  Kendall  v.  Nlebuhr.  45  N.  T. 
^uii.  r.  r,V2.  58  HowPr  156  [aff  46  N. 
^.  Siii)f.i-.  r>44  (aff  87  N.  Y.  1)1;  Lock- 
>ii  r  V.  Holland.  81  NTS  730;  "taft  V. 
A\  riRht.  47  HowPr  1  [afl  69  N.  Y.  661 
mem  J. 

,  ^^^^  —BiKsby  V.  Hppsteln.  89  Okl. 
466,  469  186  P  984  [WCyoJ. 
,  .P^;:r*"  ™  Patterson-s  Est.,  884  Pa. 
128.  88  A  1180:  McDonald  v.  Todd.  1 
Grant  17:  Mutual  Bldg..  etc..  Assoc'6 
Case,  19  Pa.  Co.  504. 

S.  C;--ScottlBh  American  Mortg. 
CO.  V,  Clowney,  70  S.  C.  229.  49  SB 
569,  8  AnnCas  487  and  note. 
,.Tbx. — ^Riordan  v.  Brttlon,  69  Tex. 
198.  7  SW  50.  6  AmSR  87;  Presidio 
EP'^SS"  y^.Shock,  24  Tex.  Clv.  A.  82S, 
60  SW  287. 

r,y^%*'-:r"'*y'"*"  ^-  Barmon,  8  Wash. 
618,  88  P  1076;  Wells  v.  HoMahon.  8 

Wash.  T.  532.  18  P  73. 

Eng. — Harrison  v.  Wlltahlre.  4  L,. 
J.  Ch.  260:  Kennedy  v.  Green.  3  Myl 
&  K.  699.  10  EngCh  699,  40  Reprint 
266.  21  ERC  820.  *^ 
^  Can.— Bums  v.  Wilson,  88  Can.  8. 

Man. — Gunn  v.  Vlni^cratskv,  20 
Man.  311. 

[a]  Knowledge  of  trUl  and  Judg- 
ment.— An  attorney's  kncwledge  that 
the  case  In  which  he  Ik  employed  has 
been  set  for  trial,  and  that  a  Judg- 
ment haa  been  reniSered  therein.  Is 
Imputed  to  tho  client,  in  the  absence 
of  fraud.  Bigsby  v.  Bppstein,  89  CO^ 
46$.  135  P  934. 

60.  Shartzer  v.  Mountain  Iiak« 
Park  Assoc..  86  Md.  335.  37  A  786. 

[a]  Hotloa  to  an  attoraer's  olerk 
In  charge  of  a  client's  business  may 
be  chargeable  to  olleat    R«  AabCen, 

Man.  201. 

[a]  Reason  for  rule. — "A  party  is 
affected  with  notice  of  that  which  ts 
known  to  h(B  solicitor,  on  the  princi- 
ple that  It  Is  the  duty  of  the  sollid- 
lor  to  Inform  his  client  of  the  fact, 
and  It  will  be  assumed  that  he  haa 
discharged  his  duty:  but  there  oaa 
be  no  breach  of  duty  In  not  inform- 
ing' the  client,  unless  the  Bolicltor 
htmself  had  personal  knowledge,  aiu 
t  hat  is  hot  shewn  In  this  cass..'^ 
Brown  v.  Sweet.  7  Ont.  A  726,  78», 

63.  Wlttenbrock  v.  Parker.  108  GU. 
93,  36  P  374.  41  AmSR  172,  24  I.RA 
197;  Rolland  v.  Hart,  L.  R.  6  Ch.  678; 
Gunn  v.  Vlnegratsky.  20  Man.  311; 
Real  Bst.  Inv.  Co.  v.  Metropolitan 
Bldg.  Soc.,  8  Ont.  476. 

68.  D.  a— Parish  T.  Hedges,  84 
App.  21. 

Mass. — Victor  v.  Spalding,  202 
Mass.  234,  88  NE  846;  VIetor  v. 
Spalding,  199  Mass.  62,  84  NE  1016. 
127  AmSR  472. 

Mirh. — Stewart  v.  SpraKUe,  ?J, 
Mleh.  50.  38  NW  673. 

Mo. — Well  V.  RelsH.  167  Mo.  185, 
6fi  .^W  94G;  Konta  v,  SI.  Louis  Stock 
Exch.,  150  Mo.  A.  617.  131  SW  380. 

N.  H. — Butler  v.  Morse,  66  N.  H. 
429.  23  A  90. 

Pa.— In  re  Mutual  Bldg.,  etc. 
Assoc.,  19  Pa.  Co.  504. 

Tex. — Newton  v,  Basterwood.  (Ct*. 

tM^'^'  ^^^^^ 
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or  as  to  matters  wherein  the  relation  of  attorney  and 
client  exists,"*  and  during  the  existence  of  the  rela- 
tion.*"' A  client  is  not  affected  vith  notice  because 
of  knowledge  obtained  by  his  attorney  from  out- 
side sources,  and  not  in  the  course  of  his  employ- 
ment nor  is  he  affected  by  knowledge  acquired,  or 
notice  received,  by  his  attorney  before  the  com- 
meneement  of  the  relation  "  and  while  acting  for 
other  persons,""  unless  the  information  so  received 
is  so  precise  and  definite  that  it  is,  or  must  be,  pres- 
ent to  his  mind  and  memory  in  transacting  the  busi- 
ness of  his  client.'"  The  presumption  of  law  being 
that  the  relation  between  an  attorney  and  his  client 
ceases  with  the  termination  of  the  litigation  for 

64.  Jordan  v.  Tarver.  92  Oru  879, 
17  SE  351;  Flanders  v,  Rosi.lf,  111 
App.  Div.  1,  97  N.  Y.  S.  514  [;vff  188 
N,  Y.  61G.  SI  NE  116  +  1;  Decring  v. 
Holcomb,  26  Wash.  58R.  67  1'  240, 
561:  Bulpett  V.  SturEes.  22  L.  T,  Rep. 
N.  S.  739. 

[a]  Illiurtr»tloii*.— (1)  Knowledge 
of  an  attorney  employed  liy  tha  pur- 
chaser of  land  only  to  examine  the 
title  that  the  vendor  was  Insolvent 
is  not  imputable  to  the  purchaser. 
Weil  V.  RelBfl,  167  Mo.  12.5,  66  SW 
94*.  (8)  Knowledge  of  an  oUorney 
acting  as  general  (^oiin.'!el  for  fi  party 
is  not  bindlnn  on  his  cliont.  wtiere  he 
was  not  the  agent  for  the  purpose  of 
r^oeivlng  notice  of  the  fact  In  ques- 
tion. Vietor  V.  Spalding,  2(^2  Mass. 
234,  88  NE  846.  (3)  Whn.-  It  ap- 
peared that  an  attorney  t'x^iiiiiiied  tne 
title  to  land  for  one  for  whom  he 
procured  a  loan  and  by  whom  he  was  : 
paid  for  his  services.  It  was  held 
that  knowledge  obtained  by  the  at- 
torney from  such  examination  could 
not  be  charged  to  the  one  who  loaned 
the  money.  Flanders  v.  Roaoft,  111 
App.  Dlv.  1,  »7  NTS  B14  taff  188  N. 
T.  616  mem.  SI  NE  1164  mem].  (4> 
One  who  consultB  hfs  neighbor,  an 
attorney,  as  to  a  certain  land  title, 
but  does  not  employ  him  to  examine 
It  or  pay  him  a  retainer.  Is  not 
charged  with  knowledge  of  any  facts 
relating  to  such  title  which  the  at- 
torney may  happen  to  know.  The 
relation  does  not  exist  between  them, 
Arrlngton  v.  Arrlngton,  114  N.  C.  151. 
19  SE  351. 

6B.  Ala. — McCormick  v.  Joseph,  8? 
Ala.  401,  S  8  796;  Pepper  v.  George. 
51  Ala.  190;  Mundine  v.  Pitts,  14 
Ala.  84. 

Cal. — Chapman  v,  Hughes.  60  P 
974;  Wittenbrock  v.  Parker,  102  Cal. 
93,  36  P  374,  41  AmSR  172,  24  LRA 
197. 

111. — Herringtqn  v.  McCullum,  73 
in.  476;  Camphell  V,  Benjamin,  69  Til. 
244;  McCormick  v.  Wheeler,  86  III. 
114,  85  AmD  388;  Dunlap  v.  Wilson. 
32  111.  517. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Benton,  42  Kan.  698,  22  P  698. 

La. — Adams  v.  Henning,  9  La.  Ann. 
225 

Mich.— Warner  v.  Hall.  53  Mich. 
371,  19  NW  40;  Larzelere  v.  Stark- 
weather. 38  Mich.  96. 

Minn. — Trentor  v.  Pothen,  46  Minn. 
298,  49  NW  129,  24  AmSR  225  and 
note. 

Mo. — ^Ford    V.    French,    72  Ho. 

250. 

N.  H.— Tucker  v.  Tilton.  55  N.  H. 
223 

N.  J. — Fidelity  Trust  Co.  v.  Baker, 
60  N.  J.  Eq.  170.  47  A  6. 

N.  Y, — Denton  v.  Ontario  County 
Nat.  Bank.  150  N.  T.  126,  44  NE  781; 


Olyphant  v.  Phyfe,  48  App.  Dlv.  1, 
62  NTS  688  [aff  166  N.  tT  630  mem. 
60  NE  1117  mem];  McCutcheon  v. 
Dlttman,  23  App.  Div.  286,  48  NTS 
860  [mod  164  nT  T.  366.  58  NE  971: 
Hoover  v.  Oreenbaum,  62  Barb.  188 
[alt  61  N.  T.  3051.  See  also  Hope  F. 
Ins.  Co.  V.  Cambrelllng,  1  Hun  493, 
S  Thomps.  &  C.  496;  Van  Saun  v.  Far- 
ley, 4  Daly  165. 

N.  C. — Arrlngton  v.  Arrlngton,  114 


N.  C.  151.  19  BE  S61;  Starr  v.  Hall, 
87    N    C  381 

Pa.— Hood  V.  Fahnestock,  8  WatU 
489,  S4  AmD  489. 

a.  C, — Stelnmeyer  v.  Stelnmeyer, 
55  S.  C.  9,  33  SB  16;  Reed  v.  Reed, 

19  S.  C.  548. 
Tenn, — Nellson  V.  Weber,  107  Tenn. 

161,  64  SW  30;  Klrklln  v.  Atlas  Sav., 
etc..  Assoc.,    (Ch.  AO    60  SW  149. 

Tex. — Meuley  v.  Zeigler.  23  Tex. 
88;  Taylor  v.  Evans,  (CTv.  A.)  29  SW 
172.  16  Tex.  Clv.  A.  409,  41  SW  877; 
Smith  v.  Wilson,  1  Tex.  Clv.  A.  116. 

20  SW  1119. 
Wash. — Pacific  Mfg.  Co.  v.  Brown, 

8  Wash.  347,  36  P  273. 

Wis. — Melius  V.  Pabst  Brewing 
Co.,  93  Wis.  153,  66  NW  618.  57  Am 
SR  899. 

66.  Nellson  v.  Weber,  107  Tenn. 
161.  64  SW  20;  Saffron  Walden  Sec- 
ond Ben.  Bidg.  Soc.  v.  Rayner,  14 
Ch.  D.  406;  Tate  v.  Hyslop,  16  Q.  B. 
D.  368. 

67.  Ala. — Scotch  Lumber  Co.  v. 
Sage,  132  Ala.  698.  32  3  607.  90  AmSR 
93z, 

Cal. — Chapman  v.  Hughes.  114  Cal. 
641,  68  P  298.  60  P  974,  66  P  982. 

lil.— Campbell  v.  Benjamin,  69  XII. 
244. 

Ky. — Downer  v.  Porter,  116  Ky. 
422,  76  SW  135,  26  KyL  671. 

Tex. — Rogers  v.  DnscoU,  fCIv,  A.) 
125  SW  599;  Beck  v.  Avondlno.  20 
Tex.  Civ.  A.  330.  60  SW  207;  Taylor 
v.  E>vans,  16  Tex.  Clv.  A.  409,  41  SW 
877. 

es.  Ala. — Scotch  Lumber  Co,  v. 
Sage,  132  Ala.  698,  32  S  607,  90  AmSR 
932 

III. — Herrington  v.  McCollum,  73 
111.  476;  McCormick  v.  Wheeler.  36 
111.  114,  85  AmD  388. 

Ky. — Sebald  v.  Deposit  Bank,  105 
SW  130,  31  KyL  1244,  14  LRAN3  376. 

N.  T. — Denton  v.  Ontario  County 
Nat.  Bank,  150  N.  T.  126,  44  NE  781. 

Oh.— Wright  V.  Snell,  12  Oh.  Clr. 
Dec.  308,  22  Oh.  Clr.  Ct.  86. 

Pa. — Cheater  v.  Sfihaffer,  24  Pa. 
Super.  162. 

S.  C, — Stelnmeyer  v.  Stelnmeyer,  65 
3.  C.  9,  33  SE  15. 

Wash. — Pacinc  Mfg.  Co.  v.  Brown, 
8  Wash.  347,  36  P  273. 

69.  Kan. — Hess  v.  Conway,  92  Kan. 
787,  142  P  263  [reh  den  93  Kan.  246, 
144  P  206]. 

N.  T. — Mathews  v.  Damalnville,  100 
App.  Dlv.  311,  91  NTS  524,  15  NY 
AnnCas  436  [rev  43  Misc.  546,  89 
NTS  4931. 

Vt. — Abell  v.  Howe,  43  Vt.  408; 
Hart  v.  Farmers',  etc.,  Banli,  88  Vt. 
262. 

Wash, — Deerlng  v,  Holcomb,  26 
Wash.  688,  67  P  240.  561. 

Wis. — Melms  V.  Pabat  Brewing  Co.. 
9S  Wis.  163,  66  NW  SIS,  67  AmSR 
899. 

[a]  The  test  Is  not  whether  an 
attorney  acquired  the  Information 
while  engaged  in  his  client's  busi- 
ness, but  whether  the  knowledge  was 
act  ually  present  In  the  attorney's 
mind  at  the  time  of  the  subsequent 
transaction  of  his  client's  business. 
Worsely  v.  Scarborough,  3  Atk.  392, 
26  Roprint  1025;  Lowther  v.  Carlton, 
2  Atk.  242,  26  Reprint  549,  Cas.  t. 


which  the  attorney  was  retained,  no  notice  to  him 
after  final  judgment  is  binding  on  his  client,'"  except 
notice  of  appeal,  or  of  a  similar  proceeding,  in  that 
particular  suit.^^  Since  the  whole  doctrine  of  im- 
puted notice  to  a  client  rests  npon  the  ground  that 
the  attorney  has  knowledge  of  something  matoial 
to  the  particular  transaction  which  it  is  hia  dntj  to 
communicate  to  his  principal,'"  notice  will  not  be 
imputed  to  a  client  where  it  would  be  a  breach  of 
professional  confidence  to  make  the  communica- 
tion,'* or  where  his  interest  in,  or  relation  to,  the 
previous  transaction  was  such  as  would  induce  bin 
to  withhold  the  information.'^*  Nor  will  a  client  be 
chained  with  notice  of  a  fraud  or  wrong  to  whidi 

Talb.  187,  25  Reprint  780;  Dresser  v. 
Norwood,  17  C.  B,  N.  S.  466,  112  ECL 
466  144  Reprint  188:  Marjorlbanici 
V.  Hovenden,  6  Ir,  Eq.  238;  Edge- 
cumbe  v.  Stranger,  1  Jur.  40«; 
Mountford  v.  Scott.  Turn.  A  R.  274. 
12  EngCh  274,  37  Reprint  1106;  Pres- 
ton v.  Tubbln,  1  Vern.  Ch.  286,  13 
Reprint  474.  See  Ashley  v.  Balllie, 
3  Ves.  868.  28  Reprint  236. 

[h]  •'Clear  aa«  Mtttfaotorr  pnef 
that  the  knowledge  of  the  former 
transaction  was  present  in  the  mind 
and  memory  of  the  agent  at  the  time 
of  the  second  transaction  Is  necef- 
sary  In  order  to  bind  the  principal 
in  such  second  transaction  by  con- 
structive notice  of  the  prior  Infer- 
mation  of  the  agenC  Wittenbrock 
v.  Parker.  102  Cal.  93,  108,  86  P  174, 
41  AmSR  172,  24  LRA  197. 

[c]  Tlte  burden  is  on  the  person 
claiming  the  existence  of  such  knowl- 
edge to  show  that  It  was  present  In 
the  mind  of  an  attorney  at  the  time 
he  acted  for  his  client.  Hathewa  t. 
Damalnville,  100  App.  Dlv.  til,  91 
NTS  624.  16  NTAnnCas  416  trev 
4S  Misc.  546,  89  NTS  492]. 

VOu  Cartwrlght  v.  Ehrerett.  7  Ha- 
waii 216;  Konla  v.  St.  Louis  Stodi 
Exch.,  160  Mo.  A.  617.  ISl  SW  68«: 
Chicago  Sugar  ReHnlnB  Co.  v.  All- 
son  Brewing  Co.,  (Tenn.  Ch.  A.)  48 
SW  276. 

n.  Serugn  v.  Memphis,  etc  B. 
Co..  131  U.  6.  appendix  cciv,  26  h. 
ed.  741;  Bacon  v.  Hart,  1  Black  (U. 
S.)  38,  17  L.  ed.  62. 

[al  Death  of  pavto*  prior  to  ap- 
peal.— Notice  of  appeal  Is  binding,  al- 
though the  party  dies  prior  to  the 
appeal.  Lacoste  v.  Eastland.  117  Cat 
673,  49  P  1046. 

[bl  Hotloe  of  mottoB  to  set  a«Ut 
or  vacate  luAgumb— It  has  beea 
held  that  after  Judgment,  notice  to 
an  attorney  of  a  motion  to  set  aside 
the  Judgment  Is  not  notice  to  his 
client,  unless  the  continuance  of  the 
relation  Is  afflrmatlvely  shown. 
Orames  v.  Hawley.  60  Fed.  319. 

7a.  Melms  v.  Pabst  Brewing  Co.. 
98  Wis.  140.  66  NW  244.  See  Agency 
I  646. 

7a.  Ky.— Sebald  v,  Citlzena'  De- 
posit Bank,  105  SW  130,  31  KyL 
1244,  14  LRANS  376. 

Oh.— Wright  V.  Snell,  22  Oh.  Or. 
Ct.  86.  12  Oh.  Cir.  Dec.  308. 

Wis. — Melms  v.  Pabst  Brewing  Co, 
93  Wis.  140,  66  NW  244. 

Eng. — Hooper  v.  Cooke,  20  Beav. 
639.  62  Reprint  760. 

See  The  Distilled  Spirits,  11  WalL 
(U.  3.)  866,  20  L.  ed.  167. 

74.  Ala. — Scotch  Lumber  Co.  v. 
Sage.  138  Ala.  698.  32  S  607,  96  AmSR 
932. 

N.  T. — Sommers  v.  Cottenttn,  26 
App.  Dlv.  241,  49  NTS  662;  Bates  v. 
Rosenberg,  121  NTS  SIB. 

Wis. — Helms  V.  Pabat  Brewtnc  Oa. 
93  Wis.  140.  66  NW  244. 

Eng.— Waldy  V.  Oray.  U  R  It  Bt- 
238;  Cave  v.  Cave,  IR  Ch.  D.  «S9; 
Thompson  v.  Cartwrlght.  tS  Beav. 
178.  66  Reprint  226  [aflf  2  D«  Q.  J. 
&  S.  10,  67  BngCh  9,  46  R^rlat 
2771. 

Afan.-~MacArthnr  t.  Hastlnn  K 

Man.  600. 


For  lator  cwa,  Oovalopmaats  and  ohaafea  In  the  law  see  cnmulatlve  Annotationa,  same  title 
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his  attorney  was  a  party  while  employed  by  an- 
other, and  which  it  is  quite  certain  he  would  con- 
ceal." Where,  however,  an  attorney  acta  in  his  own 
behalf,  he  is  chargeable  with  knowledge,  although  he 
acquired  his  information  while  acting  in  his  pro- 
fcBsional  capacity  in  behalf  of  a  client.'*  The  rales 
are  bnt  applications  of  the  general  law  of  agency.'^' 

Attonuy  acting  for  collef^on  agency.  Where  an 
attorney  is  employed  by  a  firm  of  collecting  agents 
who  have  received  the  claim  to  be  collected  from  its 
owners,  his  knowledge  is  not  that  of  the  owners  of 
the  claim  but  only  that  of  the  collecting  agency.'" 
145]  b.  Notice  to  Client.  A  client's  knowl- 
edge of  facts  affecting  litigation  is  equivalent  to 
the  knowledge  of  his  attorney.'^ 

[4  146]  3.  Scope  of  Anthorlty— a.  In  General. 
The  acts  which  ui  attorney  may  do  by  virtue  of  his 
retainer  are  rradily  divisible  into  two  classes:  (1) 
Thme  in  which  his  authority  is  absolute  and  his 
action  binding  on  his  client  without  regard  to  the 
latter's  consent  in  fact;***  (2)  those  in  which  he  is 
presumed  to  be  aetii^  in  accordance  with  his  client 's 


Ont, — Gibbons  v.  Wilson,  17  Ont.  A. 
1  (dlsm  app  17  Ont.  290]. 

[a]    Pi-aiwiiiptlon  as  to  wttUioU- 

\agj—Wh^Te  such  motives  exist  In 
the  mind  of  a  aolicltor  as  would  be 
sufficient,  with  ordinary  men,  to  in- 
duce them  to  withhold  information 
from  a  client,  the  presumption  is 
Ibat  it  was  withheld,  and  the  uncom- 
munfcated  knowledge  of  a  solicitor  is 
not  Imputed  to  his  client  as  notice. 
Cameron  v.  Hutchison,  IS  Grant.  Ch. 
(C.  C.)  526. 

75.  Rogers  v.  Driscoll,  (Tex.  Civ. 
A.)  125  SW  599;  Melms  v.  Pabst 
Brewing  Co.,  93  Wis.  140.  66  NW  244; 
In  re  Southampton,  16  Ch.  D.  178. 

76.  Gay  v.  Parpart.  106  U.  S.  679, 
1  set  4S6,  27  L.  ed.  256;  Brent  v. 
Uarrland,  18  Wall.  (U.  S.)  430,  21 
U  ed.  777;  Qalpln  v.  Page,  18  Wall. 
(U.  S.>  860.  21  L.  ed.  969;  Salter  v. 
Dnnn.  1  Bush  (Ky.)  311;  Butler  v. 
Horse,  66  N.  H.  429,  22  A  90:  Perkins 
V.  Bra.dley,  1  Hare  219,  28  EngCh 
219.  8<  Reprint  1013;  GemmlU  v. 
Macaliflter,  9  Jur.  N.  8.  285;  Huggins 
V.  Burchell.  60  E.  T.  Rep.  N.  8.  82. 
Compare  Briggs  v.  Massey,  42  L.  T. 
Rep.  N.  S.  49. 

[a]  Attonur  puTobasmr  pemdanl* 
Iltoh— An  attorney  is  charged  with 
the  knowledge  of  all  matters  relat- 
ing to  a  case  conducted  by  him,  and 
cannot  be  a  bona  flde  purchaser  of 
his  client's  property  pendente  lite 
any  more  than  his  client  can.  Gay 
V.  Parpart.  106  U.  S.  679.  1  SCt  456. 
27  L.  ed.  256;  Galpin  v.  Page.  18  Wall. 
(U.  S.>  350,  21  L.  ed.  9&9. 

77.  See  Agency  SI  542-552. 

7B.  Hoover  v.  Wise.  91  U.  S.  308. 
33  L.  ed.  392  [aff  61  N.  T.  305],  See 
also  X^wis  V.  Peck,  10  Ala.  142; 
Bradstreet  v.  Everson,  72  Pa.  124, 
13  AmR  665;  Cobb  v,  Becke,  6  Q.  B. 
930.  61  BCL  930,  116  Reprint  350. 

79.  BScNemar  v.  McNemar,  143  III. 
A.  184 

80.  'Klssick  V.  Hunter,  184  Pa.  174, 
39  A  83. 

81.  Kisslck  V.  Hunter,  184  Pa.  174, 
39  A  83. 

8S.  Kisslck  T.  Hunter,  184  Pa.  174, 
39  A  83:  Relnhotdt  v.  Albertl,  1  Binn. 
<Pa.)  469. 

8S.  Kisslck  V.  Hunter,  184  Pa.  174. 
39  A  83. 

U.  S. — Horseshoe  Min.  Co.  v. 
Miner's  Ore  Sampling  Co.,  147  Fed. 
317,  77  OCA  218;  In  re  Blankfein,  97 
Fed  192;  Haielton  v.  Florentine  Mar- 
ble Co..  t4  Fed.  701;  Bonnlfietd  v. 
Thorp.  71  Fed.  924  (app  dlsm  83  Fed. 
1022.  27  CCA  688]. 

Ark. — ^wuilama  v.  State,  66  Ark. 
159.   46  SW  186. 

Cal  Uuff  V.  Duff,  71  Cal.  613.  13 

p  570:  Alexander  v.  Denaveaux,  63 
Cal.  663. 
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Colo. — Houghton  v.  Bills,  19  Colo. 
A.  125.  73  P  752. 

Ga.— Commercial  Asaur.  Co.  v. 
Chattahoochee  Lumber  Co.,  130  Ga. 
191,  60  ss:  554:  Splnks  v.  Athens  Sav. 
Bank,  108  Ga.  376,  S3  SB  1003. 

Ky.— Hey  v.  Simon.  93  SW  50;  Hol- 
bert  v.  Montgomery,  5  Dana  11. 

La. — Paxton  v.  Cobb,  2  La.  137. 

Me. — Jenney  v.  Delesdernier,  20  Me. 
188. 

Md. — Lyon  v.  Hires,  91  Md.  411,  46 
A  986;  Kent  v.  Ricards.  3  Md.  Ch,  S92. 

Mass. — 'Moulton  v.  Bowker,  116 
Mass.  86.  16  AmR  72. 

Mich. — Brown  V.  Spiegel,  156  Mich. 
188,  120  NW  679. 

Mo. — Mlgnorna  v.  ChiaflFarelll.  161 
Mo.  A.  35S,  131  SW  769;  Tyrrel  v. 
Milliken.  136  Mo.  A.  2if3,  115  SW 
612;  Ratticaii  v.  Union  Depot  Co.,  80 
Mo.  A.  628. 

Nebr. — Luce  v.  Foster,  42  Nebr.  818, 
60  NW  1027, 

N,  J. — Callaway  v.  Bquitable  Trust 
Co..  67  N.  J.  L,  44,  60  A  900. 

N.  T.— Welsh  V.  Cochran,  63  N.  T. 
181,  20  AmR  619;  Clinton  v.  New 
York  Cent,  etc.,  R.  Co.,  147  App.  Dtv. 
468,  131  NYS  881, 

N.  C. — Glade  Spring  Bank  v.  Uc- 
Ewen,  160  N.  C.  414,  420.  76  BE  222, 
AnnCa8l914C  642  [quot  Cyc];  Atlan- 
tic Nat  Bank  v.  Peregoy-Jenklna  Co., 
147  N.  C.  293.  61  SB  68;  West  v.  A. 
F.  Messlck  Grocery  Co.,  188  N.  C. 
166,  50  SB  565. 

N.  D.— McLain  v.  Numberg.  16  N. 
D.  144.  112  NW  343. 

Oh. — Garrett  v.  Hanshue,  S3  Oh.  St 
482.  42  NB  266.  35  LRA  321;  Spauld- 
Ing  V.  Allen.  19  Oh.  Cir.  Ct.  608,  10 
Oh.  Cir.  Dec.  397. 

Okl. — Turner  v.  Fleming.  37  Okl. 
75,  130  P  6E1,  45  LRANS  266,  Ann 
Casl915B  881. 

Pa.— Gray  v.  Howell,  205  Pa.  211, 
64  A  774;  Kisaick  v.  Hunter,  184  Pa. 
174,  39  A  83. 

S.  D. — Fowler  v.  Iowa  Land  Co.. 
18  8.  D.  131.  99  NW  1095;  Fox  v. 
Deerlng.  7  S.  D.  443,  64  NW  620. 

Tenn. — Rogers  v.  Rogers,  <Ch.  A.) 
36  SW  890. 

W.  Va. — Hast  v.  Piedmont  etc.,  R. 
Co.,  52  W.  Va.  396,  44  SB  156. 

Wis.— Clark  v.  Randall,  9  Wis.  135. 
7eAmD  252  and  note. 

Wyo. — ^W.  W.  Kimball  Co.  v.  Payne, 
9  Wyo.  441.  64  P  678. 

N.  B. — Foreman  v.  Seeley,  8  N.  B. 
Eq.  341. 

[a]  *k*  nto  la  tenMlr  stated  tar 
Judge  Oeol9  IQ  Foster  v.  Wiley,  27 
Mich.  244.  «».  16  AmR  186,  as  fol- 
lows: "when  one  puta  hla  case 
against  another  into  the  hands  of  an 
attorney  for  suit.  It  is  a  reasonable 
presumption  that  the  authority  he  in- 
tends to  confer  upon  the  attorney  In- 


instrnctiona  which  are  therefore  prima  facie  valid, 
but  which  the  client  may  nevertheless  disafBrm.*^ 
Of  the  first  class  are  all  the  steps  in  the  regular 
progress  of  litigation,  including  even  the  giving  up 
of  technical,  although  substantial,  advantages,  such 
as  a  nonsnit.^*  The  second  class  is  not  so  capable 
of  definition,  but,  in  general,  it  embraces  all  such 
acts  as  are  customary  for  attorneys  to  do,  even 
though  collateral  to  the  technical  course  of  proce- 
dure, and  which  do  not  involve  the  sacrifice  of  the 
cause  of  action.*"  The  general  implied  authority  of 
an  attorney  by  virtue  of  his  employment  includes 
the  doing  on  behalf  of  his  client  of  all  acts  in  or 
out  of  court  necessary  or  incidental  to  the  prosecu- 
tion or  management  of  the  suit,  or  to  the  accomplish- 
ment of  the  purpose  for  which  he  has  been  re- 
tained,"* and  which  affect  only  the  remedy  and  not 
the  cause  of  action."  The  choice  of  proceedings," 
the  forum,"  the  manner  of  trial  '*  and  all  mat- 
ters of  procedure,"'  and  the  like  are  within  the 
sphere  of  his  general  authority,  and  as  to  these 
matters  bis  client  is  bound  by  his  action.   The  at- 

cludes  such  action  as  the  latter,  In 
his  superior  knowledge  of  the  law, 
may  decide  to  be  legal,  proper  and 
necessary  in  the  prosecution  of  the 
demand,  and  cocsequentlr  whatever 
adverse  proceedings  may  be  taken  by 
the  attorney  are  to  be  concldared,  so 
far  as  they  affect  the  defendant  in 
the  suit  as  approved  by  the  client  in 
advance,  and  therefore  as  his  act, 
even  though  they  prove  to  be  unwar- 
ranted by  the  law."  This  case  wns 
cited  with  approval  In  Poucher  v. 
Blanchard,  86  N.  T.  256,  and  quoted 
in  Parker  v.  Home  Mut  Bldg.,  etc. 
Assoc.,  114  Ga.  702.  706,  40  SBj  724; 
Barber  v,  Dewes,  101  App,  Div.  432. 
434,  91  NTS  1059  [afT  184  N.  T.  648 
mem,  76  NB  1089  mem], 

[b-j  An  attocner'i  niieval  employ- 
meat  authorises  him  io  institute  ac- 
tions In  his  client's  behalf  and  to 
take  necessary  steps  for  the  protec- 
tion and  promotion  of  his  client's 
legal  rights  during  the  litigation. 
French  v.  Meyer,  220  Mass.  451,  107 
NB  956. 

[c]  OonaMt  In  ckacg*  of  a  pro- 
oeedlaff  in  an  action  has  the  authority 
of  the  attorney  appearing  for  the 
same  party  to  make  any  stipulation  or 
do  any  other  act  in  relation  to  the 

Krocedure  which,  in  his  Judgment,  will 
eneflt  the  cause  of  his  client.  Mon- 
trose v.  Baggott  161  App.  DIv.  494. 
146  NTS  649. 

85.  Mass. — Moulton  v.  Whitman, 
115  Mass.  37  note. 

Mich. — Brown  v.  Spiegel,  166  Mich. 
138.  120  NW  579. 

Mo. — Davis  v.  Hall.  90  Mo.  659,  3 
SW  382;  Grant  City  v.  Simmons.  167 
Mo.  A.  183,  161  SW  187;  Ratlcan  v. 
Union  Depot  Co..  80  Mo.  A.  528, 

Nebr. — Luce  v.  Foster.  42  Nebr. 
818,  60  NW  1027. 

Pa. — Locher  v.  Rice,  8  Pa.  Dlst  404. 
W.  Va. — Forest  Coal  Co.   v.  Doo- 
Uttle,  64  W.  Va.  210,  46  SB  238. 

86.  Burgess  v.  Stevens,  76  He.  669 
(means  of  foreclosing  a  mortgage); 
State  v.  Crane,  203  Mo.  64.  100  SW 
422. 

McGeorge    v.    Bigstone  Gap 
Impr.  Co.,  88  Fed.  699. 

[a1  "Wbare  both  the  state  and 
the  federal  court  have  ooaenrreat  Ju- 
rlsdlotloa,  the  attorney  bringing  the 
suit  may,  in  the  absence  of  Instruc- 
tions from  his  client.  In  the  exercise 
of  a  sound  discretion,  choose  either 
forum."  McGeorge  v,  Btgstone  Gap 
Impr.  Co..  88  Bed.  699.  <04. 

88.  SUte  v.  Crane,  203  Uo.  64.  100 
SW  422. 

89.  Mich. — Foster  v.  Wiley,  27 
Mich.  244,  16  AmR  185. 

Minn.— Blckman  v.  TroU,  89  Minn, 
124,  18  NW  347. 
HlH.--fieat1ioronKli    v.  Harrlwm 
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toniey  may  consent  to  the  selling  of  attached  prop- 
erty of  a  perishable  nature;"**  he  may  incur  such 
expenses  as  are  necessary  and  proper  to  carry  out 
the  object  of  his  employment;"^  and  he  may  agree 
that,  if  a  foreclosure  sale  is  had  pending  an  appeal, 
the  proceeds  shall  be  deposited  in  court  subject  to 
the  final  determination  of  the  case.^'  So  it  has  been 
held  that  he  may  release  an  attachment."'  On  the 
other  hand,  an  attorney  has  no  implied  authority  to 
surrender  any  substantial  right  of  his  client."*  Nor 
does  such  authority  generally  exist  where  the  act 
performed  is  such  as  to  devolve  upon  the  client  new 
liabilities  to  third  persons.""  Of  course  the  author- 
ity of  an  attorney  under  his  retainer  is  limited  to 
the  performance  of  only  lawful  acts,""  and  does  not 
extend  to  matters  in  which  he  has  a  personal  inter- 
est opposed  to  his  client's."'  The  office  of  a  re- 
tainer for  defendant  is  equally  broad.  It  is  to  de- 
fend the  suit  for  the  protection  of  his  interests."" 


But  fae  has  no  authority,  the  suit  having  been  lost, 
to  receive  from  the  shenff  the  proceeds  of  the  exeeo- 
tioa  sale  remaining  after  the  satisfaction  of  plain- 
ti&'s  demand."^ 

Independ«nt  or  oolUtaral  matfeen.  A  letainer 
ordinarily  has  no  relation  to  any  matter  or  suit  other 
than  the  particular  one  for  which  it  was  made;  to 
that,  in  the  absence  of  special  cirenmstanees,  an 
attorney  cannot  bind  or  represent  his  client  in  any 
matter  other  than  that  for  which  he  was  employed.* 
Thus  the  retainer  of  an  attorney  by  a  party  in  one 
cause  does  not,  of  itself,  authorise  such  attorney 
to  appear  for  him  in  a  new  aad  independent  pro- 
ceeding, without  further  authority,  although  the 
latter  suit  may  involve  the  same  matters  concerned 
in  the  original  litigation.'  Nor  can  an  attorney  bind 
his  client  as  to  matters  collateral  to  his  employ- 
ment.^ This  does  not,  however,  alter  the  geoenl 
rule  that  an  attorney  employed  to  Bee  ore  a  pattiea- 


Naval  stores  Co.,  96  Hlas.  4»7.  61  S 

274,  62  8  143. 

N.  T. — Poucher  v.  Blanchard.  8«  N. 
T.  256. 

WiB. — Illinois  Steel  Co.  v,  Warraa, 
141  WlB.  lis.  123  NW  66«. 

[a]  mmtmsmnom. — ^An  authority  to 
prosecute  or  defend  a  suit  implies  a 
power  to  refer  it  by  rule  of  court, 
that  belnff  a  legal  mode  of  prosecut- 
ing or  defending.  Buckland  v.  Con- 
way, 16  Mass.  396. 

•O.  Nelson  v.  Cook,  19  III.  440: 
Luce  V.  Foster,  42  Nebr.  818,  60  NW 
1027. 

91.  Brown  v.  Travelers'  L.,  etc., 
Ins.  Co.,  21  App.  r>iv.  42,  47  NTS  263; 
Vilas  T.  Bundy,  106  Wis.  168,  81  NW 
818.  And  see  Infra  1  169  text  and 
note  99. 

[a]  An  attoner  employed  by  s 
HoiiiisMeiil  to  recover  specific  per- 
sonal property  has  incidental  author- 
ity to  receive  it  for  his  client,  and 
to  Incur  necessary  expenses  tor  Us 
proper  care  and  custody  thereafter. 
W.  W.  Ktmball  Co.  v,  Payne,  9  Wyo. 
441,  64  P  673. 

9a.  Halllday  v.  Stuart,  161  V.  S. 
229.  14  set  302,  38  L.  ed.  141:  Luce 
v.  Poster.  42  Nebr,  818,  60  NW  1027. 

93.    See  infra  i  178. 

M.  U.  S. — Bonnlfleld  v.  Thorp,  71 
Fed.  934  [app  dlsm  83  Fed.  1022,  27 
CCA  6861. 

Qb. — Commercial  Assur.  Co.  v. 
Chattahoochee  Lumber  Co.,  130  €>a. 
191,  60  SB  664. 

Iowa. — Llngenfelter  v.  Bowman, 
156  Iowa  649.  137  NW  946:  Ohlquest 
v.  Farwell,  71  Iowa  231,  88  NW  277. 

Mo. — State  T.  Crane,  808  Mo.  64, 
100  SW  422. 

N.  J. — Dickerson  v,  Hodges,  48  N. 
J.  Bq.  45.  10  A  111. 

N,  T. — Van  Kannell  Revolving 
Door  Co.  V.  Astor.  65  Misc.  378,  106 
XYS  683  [rev  on  other  grounds  122 
A^.    Div.    610,    613,    107    NTS  504, 

Oli. — Spauldfng  v.  Allen,  19  Oh.  Clr, 
Ct.  608,  10  Oh.  dir.  Dec.  397. 

Okl.— Turner  v.  Fleming,  87  Okl. 
75.  130  P  551,  46  LRAN8  866,  AnnCas 
191SB  831. 

[a]  mmrtrattons, — ( 1 )  An  attor- 
ney retained  to  foreclose  a  mortgage 
cannot  bind  his  client  by  a  declara- 
tion that  the  client  will  not  consider 
the  mortgage  as  foreclosed,  thus  ren- 
dering nugatory  the  duty  he  was  em- 
ployed to  discharge.  Lewis  v.  Duane, 
141  N.  T.  302.  86  NB  322.  (2)  A  stip- 
ulation by  plaintiff's  attorney,  in  a 
suit  on  an  account  to  eliminate  par- 
ticular Items  made  without  his 
client's  knowledge  or  consent,  does 
not  bind  the  client.  Pomeroy  v. 
PreSGOtt.  108  Me.  401.  7S  A  898,  138 
AmSR  847,  81  AnnCas  674. 

85.  Luce  V.  Foster,  48  Nebr.  818, 
60  NW  1027. 

[a]  UttslMtlOHa^d)  He  has  no 
power  to  consent  to  an  amendment 
which  will  make  a  receiver  personally 


liable  (Brsklne  v.  Mcllrath.  60  Minn. 
486,  62  NW  1130);  <2)  nor  Is  he  au- 
thorized to  settle  a  suit  against  his 
client  by  entering  Into  life  contracts, 
or  Into  any  contract  affecting  the  fu- 
ture status  between  the  claimant  and 
his  client.  Nephew  v.  Michigan  Cent. 
K,  COy  128  Mich.  599,  87  NW  763; 
KaBt  Line,  etc.,  R.  Co.  v.  Scott,  72 
Tex.  70,  10  SW  99.  13  AmSR  768. 

[b1  Ohuxgiag  oUent  with  trnst^ 
"It  does  not  empower  an  attorney  to 
go  beyond  this  and  saddle  his  client 
with  a  trust  In  favor  of  persons  not 
parties  to  the  litigation."  Ratican  v. 
union  Depot  Co.,  80  Mo.  A.  628,  583. 

96.  Welsh  V.  Cochran,  63  N.  T. 
181,  20  AmR  619;  Hamel  v.  Brook- 
lyn Heights  R.  Co.,  69  App.  Dlv.  136, 
69  NTS  166;  Averlll  v.  Williams,  1 
Den.  (N.  T.>  601. 

[a]  Wo  anthorttar  to  nwk*  frandm- 
iMLt  defenaa^Willlams  v.  Preston, 
20  Ch.  D.  678. 

97.  Gott  V.  Brighan,  41  Hloh.  887, 
2  NW  6. 

[a]    Actiag  for  sdrevse  lltlfant^ 

No  act  of  an  attorney  tor,  or  in  the 
name  of,  a  litigant  against  whom  he 
Is  employed  Is  valid.  Ball  v.  Poor. 
81  Ky.  26.  4  KyL  746. 

98.  Klsslck  V.  Hunter.  184  Pa,  174. 
89  A  88. 

M.  Oermatne  v.  Mallerlch,  81  La. 
Ann.  871.  See  also  Welsh  v.  Cochran, 
68  N.  T.  181,  80  AmR  619. 

1.  Pitt  V.  Davison,  87  Barb.  (N. 
Y.>  97.  IS  AbbPr  189  [rev  on  other 
grounds  87  N.  T.  236,  4  Transcr.  A. 
266.  8  AbbPrNS  898.  84  HowPr  865]. 

[a]  Tor  aacMaajfim,  (1)  authority  to 
bring  and  carry  on  a  certain  suit  does 
not  embrace  authority  to  represent 
plaintiff  therein  In  an  action  brought 
against  him  for  damages  for  the 
wrongful  Issuance  of  an  attachment 
in  such  suit.  Barnes  r.  Profllet,  5  La. 
Ann,  117,  (2)  One  who  has  con- 
tracted to  act  as  attorney  for  a  part- 
nership cannot  support  a  claim  to  be 
employed  by  it  in  a  contest  among 
the  beneflciarles  of  a  trust.  In  which 
contest  the  trustees  are  Incidentally 
Involved  by  reason  of  their  trustee- 
ship. McCfutcheon  v.  Loud,  71  Mich. 
433.  39  NW  669. 

[hi  power  to  ooatraot. — (1)  The 
relation  implies  authority  on  the  part 
of  an  attorney  to  enforce  his  client's 
demands  and  to  bind  hlni  as  a  party 
litigant  in  matters  relating  to  suits, 
but  it  does  not  give  an  attorney  a 
general  power  to  contract  independ- 
ently In  relation  to  such  demands,  nor 
to  transfer  them  to  a  third  party. 
Annely  v.  De  Saussure,  12  S.  C.  488. 
(2>  An  attorney  employed  by  a  rail- 
road company  merely  to  represent  it 
In  a  condemnation  prooeedlng  for  a 
right  of  way  across  certain  land  has 
no  authority  to  bind  the  company  by 
an  agreement  for  the  payment  of  dam- 
ages to  one  not  a  party  to  the  suit 
on  account  of  Interference  with  his 
logging  road  across  the  right  of  way. 


Haynes  v,  Tacoma,  etc..  R.  Co.,  7 
Wash.  211,  34  P  922.  (8)  Such  an  at- 
torney has  no  Implied  authority  to 
agree  that  the  company  will  mats- 
tain  a  crossing  at  a  particular  point. 
Wood  v.  Hamilton,  etc.,  R,  Co..  25 
Grant  Ch.  (U.  C.)  135.  See  also  W- 
dan  V.  Tarver.  92  Ga.  379.  17  SE  3S1: 
Dooley  v.  Dooley,  9  Lea  (Tenn.)  19%. 

[c]  Ooiuisel  who  nadsrtaks  to  0^ 
fend  a  client  upon  a  orinlnal  aeonw 
tlon  do  not  thereby  agree  to  defend 
his  bailors  upon  a  scire  facias  on 
the  recognisance.  Headley  v.  Good. 
24  Tex.  232. 

[d]  Attemer  Olrectlaf-  pajmMt 
to  aiathoiltlM  of  monsr  fi^tsa  tsom 
oliwu  ansstad  for  sdsdsnMUMrK— 
In  Bloomlngton  v.  Helland.  67  IlL 
278,  a  person  arrested  on  a  charge  of 
violating  a  city  ordinance  had  upon 
his  person  a  sum  of  money  which 
was  taken  trom  him  l»r  the  offleer  Md 
placed  In  the  hands  of  the  cltr  attor- 
ney. The  accused  failed  to  appear 
for  trial,  as  on  a  hearing  before  th< 
police  magistrate  he  had  verbally 
promised  to  do,  and  his  attorney 
thereupon  directed  the  money  In  th« 
hands  of  the  city  attorney  to  be  paid 
Into  the  city  treasury,  ft  was  held. 
In  an  action  by  the  owner  to  recover 
this  money  from  the  city,  tbat  the 
attorney,  retained  merely  In  the  de- 
fense, had  no  authority  to  direct  that 
the  money  which  was  not  legally  for- 
feited should  be  paid  Into  the  city 
treasury. 

[e]  Counsel  employed  nsnlr  li 
the  matters  of  the  Mpolatiac  of  a 
new  trustee  to  administer  a  trust 
estate  on  the  death  of  the  original 
trustee,  and  of  the  Investing  of  sucb 
new  trustee  with  title  to  the  estate, 
were  not  authorized  to  confer  Jurl»- 
dictlon  on  the  court  to  administer 
the  whole  trust  after  the  appoint- 
ment of  the  new  trustee.  State  t. 
Muench.  217  Mo.  124,  117  SW  28.  W 
AmSR  636. 

a.  Greenlaw  v.  Pettit,  87  Teas. 
467,  11  SW  867. 

[a]  ror  omamsHt,  an  attorney  em- 
ployed to  defend  a  suit  removed  from 
a  Justice's  court  to  the  common  pleas 
by  certiorari  has  no  authority,  by 
virtue  of  his  retainer  for  that  pai^ 
pose,  to  bring  a  suit  in  the  name  of 
his  client  against  the  obligors  in  the 
bond  given  upon  obtaining  the  c*r- 
tl^ra^L   m.tradt  v.  Maynard.  S  Barb. 

8.  Merlden  Hydro-Carbon  Are 
Light  Co.  V.  Anderson.  Ill  ni.  A.  441: 
Wonderty  v.  Martin.  «9  Mo.  A.  84: 
Anderson  v.  Hendrtdcson.  1  IMv. 
(Unoffi.)  610,  96  NW  844. 

[a]   Aa  sttomsr  for  the 

An oodantB  in  fanUhSMSt   

lacs  has  no  right  to  appear  suo  matt. 
or  at  the  instance  of  his  elSenls.  Ib 
behalf  of  the  garnishees;  nor  eaa  b* 
move  for  the  discharge  of  the  gxr- 
nishees  upon  their  dlsclosnre.  Ja- 
cobs v.  Copeland,  64  Me.  603. 


For  totar  oases,  OsrslspaMBt*  and  ahaacsa  In  the  law  seo  cnmulattva  Annotations,  same  tl' 
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lar  end  has  an  implied  anthority  to  conduct  all  meaa- 
nres  neceBsaiy  to  its  proper  accomplishment.' 

[i  147]  b.  In  Oondnct  of  litigation^(l)  0«ii- 
arU  Right  to  Oontrol  Proceedinga.  The  line  of 
demarcation  between  the  respective  rights  and  pow- 
ers of  an  attorney  and  his  client  is  clearly  defined. 
The  cause  of  action,  the  claim  or  demand  sued  upon, 
and  the  subject  matter  of  the  litigation  are  all  within 
the  ezclaaive  control  of  a  client;  and  an  attorney 
may  not  impair,  compromise,  settle,  surrender,  or 
destroy  them  without  his  client's  consent."  But  all 
the  proceedings  in  court  to  enforce  the  remedy,  to 
bring  the  claim,  demand,  cause  of  action,  or  subject 
matter  of  the  suit  to  hearing,  trial,  determination, 
judgment,  and  execution,  are  within  the  exclusive 
control  of  the  attorney.*  Thus,  while  there  is  an 
attorney  of  record,  no  stipulation  as  to  the  conduct 


mu  UB  pMldMU^-^  suit  for 
lion  OE  alfectlonB,  one  clearly 


[b] 
alienation 

for  damages,  is  not  tiucb  a  ault  as 
contemptetes  the  flUng  of  a  lie 
pendens,  and  It  would  retiulre  the  ex- 
press direction  of  plalntlfl  to  ber  at- 
torney to  bind  her  by  representation 

»to  the  title  to  the  land  deacrlhed. 
nek  V.  LJnck,  214  Mo,  4<4,  113  SW 

im. 

[e]    giuuasdliiM  aa  for  oomtampt 
to  aMfinea  a  eMi  T«nMdr>-^n  order 

to  show  cause  why  defendant  In  an 
action  abould  not  be  punished  as  for 
contempt  for  a  refusal  to  ob«T  the 
Judgment  1b  a  proceeding  In  the  ac- 
tion, and  may  be  served  upon  de- 
fendant's attorney  therein.  Pitt  v. 
Davison,  27  N.  T.  SSS  [rev  S7  Bartk 
97,  IS  AbbPr  1291. 

4.  KlSBlck  V.  Hunter.  184  Fa.  174, 
»  A  88. 

[a]  ainstratloasi — (l)    Thus  an 
attorney  who  receives  a  note  for  col- 
lection is  authorised,  by  hla  general 
retainer,  to  bring  a  second  suit  on  the 
note  after  being  nonsuited  In  the  first 
for  want  of  due  proof  of  the  execu- 
tion of  the  note.    Scott  v.  Elmendorf, 
12  Johns.  (N.  T.)  81B.     (2)  The  at- 
torney who  prosecutes  a  suit  and  ob- 
tains a  judgment  may,  without  any 
other  authority  than  nls  retainer  In 
the  suit,  demand  from  the  debtor  an 
assignment  of  hla  chosea  In  aetlon, 
and,  on  refusal,  institute  proceedings 
under   the   New  Torlt  Nonlmprlaon- 
ment  Act.    Steward  v.  Biddlecum,  2 
N.    T.    103.      ( 3 )    Scire  f aclaa  In 
foreign   attachment,   although  tech- 
nically a  new  action,  is  not  strictly 
auch.  but  is  a  further  proceeding  in 
consummation    of    that  commenced 
by  the  original  process;  and  it  la  the 
areneral  rule  and  the  understanding 
of    the  profession   that  counsel  re- 
tained In  the  original  proceeding  were 
aJso  retained  to  appear  in  the  scire 
facias.    Day  v.  Welles,  31  Conn.  344. 
(4>  In  cases  of  special  attachment, 
plalntltTa  attorney  has  power  to  do 
all  acta  wblch  the  intereata  of  his 
clients  may  require,  including  the 
power  to  approve  and  give  his  con- 
sent to  the  appointment  of  a  bailee 
or   receiptor,  if  he  should  deem  it 
beat  for  the  Interests  of  his  client. 
Pierce  v.  Strickland,  19  F.  Cas.  No. 
11.147.  2  Story  282. 

5,  Bonntfleld  v.  Thorp,  71  Fed.  S24 
[app  dism  88  Ped.  1032.  27  CCA  6861: 
e^ajrtwrlrht  v.  MofCett.  M  Or.  868,  iH 
p  881.  188  P  1076.  And  see  Infra 
SI  17fr-177. 

Cal  n*  matxr  of  a  daere*  fraKUnr 
imiimf  Mrtlafaetovr  to  plalntig  Is  not 
an  infringement  of  the  authorlUr  of 
ber  attorney.  Cartwrlght  v.  Honett, 
69  Or.  368,  136  P  881,  138  F  1076. 

Ob  v.  a. — Bonnlfleld  v.  Thorp,  71 
ired.  924  [app  dlsm  83  Fed.  1022,  27 
CCA  886]:  Nightingale  v.  Oregon 
C«nt.  R.  Co..  18  F.  Caa.  No.  10.284. 
2  SawT.  338;  Karhart  v.  U.  S.,  30  Ct. 
CI.  343.  See  also  Gordon  v.  Cooledge, 
lO  F.  Caa.  No.  5,606,  1  Sumn.  637; 
Pierce  v.  Strickland.  19  F.  Caa.  No. 
11.147,  2  Story  292. 


Cal.— Cowell  v.  Minbel,  167  Cal.  228, 
139  P  84;  Boca.  etc..  R.  Co.  v.  Lassen 
County  Super.  Ct.,  150  Cal.  168.  88  P 
718;  Coonan  v.  Loewenthal.  129  Cal. 
197,  61  P  940;  Toy  v.  Haakell.  128 
Cal.  558,  61  P  89,  79  AmSR  70;  Cres- 
cent Canal  Co.  v.  Montgomery,  124 
Cal.  134,  66  P  797;  Wylle  v.  Sierra 
Gold  Co..  120  Cal.  485.  62  P  809:  Hott 
V.  Foster,  45  Cal.  72;  Ban  Joae  Funded 
Debt  Com'ra  v.  Tounger,  29  Cal.  147, 
87  AmD  164  and  note. 

Conn. — Monson  v.  Bawley,  30  Conn, 
SI,  7f  AmD  288. 

Ind. — MeConnell  v.  Brown,  40  Ind. 
384:  Mledreloh  V.  Rank,  40  Ind.  A. 
393,  82  NE  117. 

Ky.— Hill  V.  Penn  Hut  U  Ins.  Co., 
120  Ky.  190,  85  SW  759,  27  KyL  567. 

La. — Simpson  v.  Lombas,  14  La. 
Ann.  101. 

Mass. — ^Houlton  v.  Bowker,  115 
Mass.  36,  15  AmR  78. 

N.  H.— Edgertoh  v.  Braokett,  11  N. 
B.  218. 

N.  T.— Read  v,  French,  28  N.  T. 
285;  Webb  v.  Dill,  18  AbbPr  264;  Uls- 
ter County  V,  Brodhead,  44  HowPr 
411:  Anonymous,  1  Wend.  108;  Gall- 
lord  V.  Smart,  6  Cow.  385.  See  also 
Ford  V,  Williams,  18  N.  T.  677,  67 
AmD  83:  Kellogg  V.  Gilbert,  10  Jobna 
220,  6  AmD  835. 

Or.— Cartwrlght  v.  Moffett,  69  Or. 
368,  136  P  881,  138  P  1076. 

S.  D.— Frederick  Milling  Co.  v. 
Frederick  Farmers'  Alliance  Co..  20 
8.  D.  336,  106  NW  298. 

Vt. — Gibson  V.  Holmes.  78  Vt.  110, 
62  A  11,  4  LRANS  451;  Goodrich  v. 
Mott.  9  Vt.  395. 

Wis. — Illinois  Steel  Co,  v.  Warras, 
141  Wis.  119.  123  NW  666. 

Ont— Shaw  V.  Nlckerson.  7  U.  C. 
Q.  B.  541. 

Que. — Lefebvre  v.  Castonguag,  18 
Que.  Super.  467;  O'Rourke  v.  Roufke. 
6  Que.  Pr.  406;  O'Connell  v.  Montreal, 
4  L.  C.  Jur.  66.  10  L.  C.  Rep.  19; 
Sesuin  V.  Gaudet,  12  Montr.  Leg.  N. 
266. 

[a]  Beaaom  for  ml*. — In  Levy  v. 
Brown.  66  Miss.  83,  88,  the  rule  and 
its  reason  are  well  Stated  by  Chalm- 
ers. J.,  apeaking  for  the  court;  "It 
is  quite  generally  held,  however,  even 
by  thoae  courts  which  deny  to  the  at- 
torney the  right  to  compromise  a 
claim  placed  in  hla  hand,  that  he  baa 
full  control  over  the  litigation  necea- 
sary  to  Insure  its  collection,  and  in 
the  conduct  and  progress  of  It  may 
take  such  action  as  he  deems  proper. 
The  reason  for  the  distinction  is  ob- 
vious: the  owner  of  the  claim  must 
always  be  the  proper  Judge  of  ita 
value,  and  of  the  terms  upon  which 
he  Is  willing  to  extinguish  It,  or  to 
release  any  of  the  securities  by  which 
It  was  protected  when  he  placed  It  In 
the  hands  of  the  attorney;  and  the 
latter,  therefore,  must  consult  him 
before  taking  any  atep  which  is  likely 
to  produce  these  results.  But  the 
client  cannot  know  as  well  as  his 
lawyer  the  steps  necessary  to  Insure 
its  collection,  or  estimate  so  accu- 
rately the  value  of  the  legal  securl- 


or  disposal  of  the  action  should  he  entertained  by 
the  court  unless  the  same  is  signed  or  assented  to 
by  such  attorney.'  This  rule  applies  to  a  stipula- 
tion for  judgment  *  or  for  a  continuance and  to  a 
stipulation  extending  the  time  within  which  to  an- 
swer or  to  file  a  statement  on  a  motion  for  a  new 
trial."  Nor  will  interference  by  a  client  be  allowed 
to  injure  the  adverse  party." 

Olittut'B  rl^t  to  settle  or  dismiss  action  orer  at- 
torney's objection.  A  client  may,  at  any  stage  of 
the  case^  compromise  or  dismiss  his  action  or  suit, 
even  though  his  attorney  may  object.  The  authority 
of  an  attorney  being  revocable  at  the  pleasure  of  his 
client,  he  cannot  object  to  any  course  the  client  may 
choose  to  take ;  he  does  not  acquire  any  vested  inter- 
est in  the  canse  which  is  affected  by  the  dismissal 
of  the  suit.^'    He  is  entitled,  however,  to  proper 

ties  which  may  be  evolved  In  the 
course  of  the  litigation.  It  Is  be- 
cause of  hla  ignorance  of  these  mat- 
tera  that  he  employs  an  attorney,  and 
submits  to  hla  auperiqr  Judgment  the 
conduct  of  the  litigation.  To  impose 
upon  the  attorney  the  neceaalty  of 
consulting  with  hla  client  whenever 
propoaltions  are  made  to  him  with  re- 
gard to  these  matters,  which  In  his 
Judgment  are  advantageous,  would  so 
embarrass  and  thwart  hira  as  In  a 
great  measure  to  destroy  his  useful- 
ness; hence  It  la  that  the  courts  quite 
generally  concede  to  the  attorney  un- 
limited authority  over  the  conduct  of 
the  litigation.  Including  the  power  to 
control  all  legal  process,  and  to  com- 
promise or  release  all  attachment  or 
other  Hens  wblch  have  accrued  in  the 
progress  of  the  cause,  as  collateral 


thereto,  and  not  belonging  to  the 
original  demand.  San  joae  Funded 
Debt  v.  Younger,  29  Cat  147.  87  AmD 

164." 

[b]  Prlnolpal  attomer  oontnda  a«- 
Blstaat, — See  Sheridan  County  v. 
Hanna,  9  Wyo.  368.  63  P  1064. 

7.  Earhart  v.  U.  S..  30  Ct.  CI.  843; 
Boca,  etc..  R.  Co,  v.  Lassen  County 
Super.  Ct..  150  Cal-  153.  88  P  718;  Mo- 
Connell  v.  Brown,  40  Ind.  284. 

8.  Crescent  Canal  Co.  v.  Hontgom- 
ery.  124  Cal.  134,  66  P  797. 

0.  Nightingale  v.  Oregon  Cent  R. 
Co.,  18  F.  Cas.  No.  10,264,  2  Sawy.  838. 

10.  Bonnlfleld  v.  Thorp,  71  Fed. 
924  [app  dlsm  83  Fed.  1088,  27  CCA 
686);  Wylie  v.  Sierra  Gold  Co,  120 
Cal.  485,  52  P  809. 

11.  Mott  V.  Foster,  46  Cal.  72. 

18.  McBratney  v.  Rome,  etc..  R. 
Co.,  87  N.  T.  467;  Homans  v.  Tyng, 
56  App.  Dlv.  383,  67  NTS  792;  Pflger 
V.  Gou,  21  HowPr  (N.  T.)  166. 

13.  U.  S. — Swanson  v.  Chicago, 
etc..  R.  Co.,  35  Fed.  638. 

III. — Cameron  v.  Boeger,  200  HI.  84, 
66  NE  690,  93  AmSR  165. 

Iowa.— Ney  v.  Eastern  Iowa  Tel. 
Co.,  162  Iowa  526.  144  NW  383. 

Kan.— Sedgwick  County  School 
IM.Hi  Nau  ili,.  V.  Sedgwick  County 
Si:hool  DlsC  S6^  141,  t3  Kan.  407,  99 
P  620. 

Minn. — Gibson  v.  Nelson.  Ill  Minn. 
183,  126  NW  731,  187  AmSR  541,  81 
LRANS  623. 

Nebr.— Williams  v.  Miles,  68  Nebr. 
851,  855,  89  NW  455,  where  the  court 
said:  "Ordinarily  a  litigant  may 
make  such  disposition  of  an  action 
pending  to  which  he  is  a  party  plaln- 
tUf  aa  hla  wladom  and  Juogmenc  may 
dictate,  and.  If  a  plaintiff  chooses  to 
settle  or  discontinue  an  action  with- 
out the  consent  of  his  attorneys,  this 
he  has  the  lawful  right  to  do,  and 
the  action  should  be  dismissed  on 
his  motion.  This  rule,  it  would  seem. 
Is  but  natural  Justice,  and  giving  to 
an  Individual  his  undoubted  right  to 
manage  his  private  affairs  according 
to  his  own  conception  of  what  is  best 
for  his  indlvldufu  Interests.  A  party 
ought  not  to  be  held  for  Increased 
costs,  attorneys'  fees,  and  other  ex- 
penses incidental  to  continued  lltlga* 
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compensation  for  services  already  rendered  and,  if 
liis  lien  has  attached,  it  continues  nntil  his  claim  is 
satisfied,  and  cannot  be  defeated  by  any  settlement 
or  compromise  his  client  may  make.^*  If  the  lien 
has  not  attached,  the  court  will  not  allow  a  client 
to  substitute  another  attorney  for  the  first  until 
he  has  paid,  or  properly  secured,  the  compensation 
dae  the  first^^ 

tton,  aealnat  hla  «xpreMed  will  and 
desire"):  Lavender  v.  Atkins,  TO 
Nebr.  20«,  «  NW  «7. 

N.  T. — Herman  v.  New  York  City 
R.  Co..  122  App.  TUv.  489,  10«  NTS 
896;  Roberts  v.  Doty.  31  Hun  128; 
McDowell  V.  Second  Ave.  R.  Co..  17  N. 
T,  Super.  670;  Reeder  v.  Lockwood, 
ao  Mlflc.  631.  62  NTS  718.  See  alao 
McKensle  v.  Rhodes,  13  AbbPr  (N. 
T.l  337,  21  HowPr  467. 

Or. — Ruaaeil  v.  Crook  County  Ct.. 
145  P  653:  Wanier  v.  Goldschmldt, 
61  Or.  83,  93  P  689. 

Teno, — Sharpe  v.  Allen,  11  Lea 
618;  Stephens  v.  Naahvtlle,  etc.,  R. 
Co.,  10  Lea  4*8:  Toakley  v.  Hawley, 
6  Lea  670;  Johnson  v.  Story,  1  Lea 

W'ash. — Humptullps  Driving  Co.  v. 
Croae,  65  Wash.  836,  118  P  827.  87 
LRANS  226.  _ 

Wyo. — Sheridan  County  v.  Hanna, 
9  Wyo.  368,  63  P  1054. 

[a]  Xn  OalUonxla  Code  Civ.  Proc. 
I  581  subd  1  provides  that  an  action 
may  be  dismissed  "by  the  plaintiff 
himself,"  by  written  request  to  the 
clerk  filed  among  the  papers  In  the 
case,  at  any  time  before  trial,  on 
payment  of  costs,  provided  a  counter- 
claim has  not  been  made  or  amrma- 
tlve  relief  sought  by  the  cross  com- 
plaint or  answer  of  defendant.  Such 
section  does  not  authorise  a  party 
acting  In  his  own  proper  person  to 
dismiss  by  filing  a  written  request 
to  the  clerk,  unless  the  same  is  signed 
by  the  attorney  of  record.  If  there  Is 
such  an  attorney.  Boca,  etc.,  R.  Co. 
V.  Idissen  County  Super.  Ct,  150  Cal. 
168,  88  P  718;  Hopkins  v.  San  Fran- 
cisco Super.  Ct..  136  Cal.  552,  69  P 
299;  Toy  v.  Haskell.  128  Cal.  558,  560. 
81  P  89.  79  AmSR  70.  See  also  San 
Jose  Funded  Debt  v.  Tounger,  29  Cal. 
147,  149,  87  AmD  164  (where  the 
question  arose  under  a  statute  simi- 
lar to  9  581  subd  a,  authorising  an 
action  to  be  dlamlsaed  "by  either 
party  upon  the  written  consent  of  the 
other,"  and  the  lower  court  had 
granted  the  motion  for  a  dismissal 
of  the  action  based  upon  the  written 
consent  of  plaintiffs  in  person,  which 
consent  was  not  signed  by  the  at- 
torney of  record  for  plaintiffs.  The 
order  of  dlBmlssal  was  reversed.  The 
court  said:  "A  party  to  an  action 
may  appear  in  his  own  proper  person 
or  by  attorney,  but  he  cannot  do  both. 
If  he  appears  by  attorney  he  must  be 
heard  through  him.  and  It  Is  Indis- 
pensable to  the  decorum  of  the  Court 
and  the  due  and  orderly  conduct  of 
a  cause  that  such  attorney  shall  have 
the  management  and  control  of  the 
action  and  his  acts  go  unquestioned 
by  any  one  except  the  party  whom  he 
represents.  So  long  as  he  remains 
attorney  of  record  the  Court  cannot 
recognize  any  other  as  having  the 
management  of  the  case.  If  the  party 
for  any  cause  becomes  dissatisfied 
with  his  attorney  the  law  points  out 
a  remedy.  He  may  move  the  Court 
for  leave  to  change  his  attorney,  as 
provided  in  section  ten  of  the  Act 
concerning  attorneys  and  counsellors. 
Until  that  has  been  done,  the  client 
cannot  assume  control  of  the  case"). 

[b]  "An  mttoramr  "hmm  no  rlglit  to 
pr«v«Bt  dlsoontl]i.wuio*  merely  be- 
cause he  deems  It  unwise  and  detri- 
mental to  the  client's  Interest.  If 
the  client  directs  a  dismissal.  It  is 
the  act  of  the  party,  and  not  of  coun- 
sel. The  party  la  the  principal;  and 
the  attorney  represents  the  principal, 
atid  his  duty  la  to  advlae  and  assist, 
rather  than  dictate  and  override  the 


wishes  of  hla  principal.  If  the  party 
Inslsta  upon  olamiasal,  and  asks  the 
court  to  dismiss  hla  action,  if  the 
adversary  does  not  object,  and  he 
has,  otherwise,  a  right  to  dismiss,  hla 
attorney,  if  he  has  no  vested  Interest 
in  the  subject  of  the  controversy, 
should  not  be  permitted  to  prevent 
It."  Sheridan  County  v.  Hanna,  9 
Wyo.  368,  375,  63  P  1054. 

[c]  Mot  oonmeiidable  praotloe. — 
"While  the  dismissal  of  a  suit  In  the 
way,  in  which  the  dismissal  here  un- 
der consideration  was  accomplished, 
may  not  be  a  commendable  practice, 
still  the  complainant  in  the  suit  had 
a  right  to  dismiss  the  same  without 
the  consent  or  knowledge  of  its  solici- 
tors; and  we  can  not  set  aside  the 
action  of  the  lower  court  because  of 
such  dismissal,  there  being  no  proof 
that  there  was  any  fraud  practiced 
in  procuring  the  consent  of  the  com- 
plainant in  the  chancery  suit  to  the 
dismissal."  Cameron  v.  Boeger,  200 
111.  84,  89,  66  NE  690,  93  AmSR  165 
and  note;  Henchey  v.  Chicago.  41  III. 
136,  139  (where  it  was  said:  "Al- 
though the  better  practice  undoubt- 
edly is,  not  to  dismiss  a  suit  In  the 
absence  of  plalntlfTs  counsel,  upon 
motion  of  defendant's  counsel  based 
upon  a  stipulation  to  that  effect, 
signed  by  the  plaintiff  In  person,  yet 
we  cannot  set  aside  the  action  of  the 
court  merely  for  that  reason,  and  In 
the  absence  of  proof  that  the  stipu- 
lation was  fraudulently  or  Improp- 
erly obtained.  ...  It  Is  better  that 
clients  should  be  at  liberty  to  adjust 
their  difHcuIties  If  they  can"). 

[d]  Xd.  ^  alHMBM  of  fravd  or 
ooUiilllOA  to  'injfire  an  attorney,  his 
dlent  Is  not  tdf  be  restricted  in  his 
right  to  scitUe  nls  case  as  he  pleases. 
Roberts  v.  Poty.  81  Hun  (N.  T.)  128. 

[e]  wultmHmal  lit  wxl*  ot  •nw^ 
A  plalntllt.W.MTor  cannot  withdraw 
a  writ  of  enwr  over  counsel's  objec- 
tion, where  the  latter  would  have  a 
lien  on  propertr^for  fees  If  success- 
ful. Walker  v.  Bgultable  Mortg.  Co., 
114  Oa.  882.  40  SE  1010. 

1^    See  cases  supra  note  IS;  Infra 

1  402. 

15.  See  infra  I  202. 

16.  See  cases  Infra  this  note, 
[a]    In  Oregon  "an  attorney  has 

authority  to  bind  his  client  In  any  of 
the  proceedings  In  an  action  or  suit 
by  his  agreement  filed  with  the  clerk 
or  entered  upon  the  Journal  of  the 
court.  Section  1058,  B,  &  C.  Comp. 
This  enactment  is  sufHciently  compre- 
hensive to  empower  an  attorney,  un- 
der his  general  retainer,  to  admit  in 
writing  the  service  of  process  where- 
by Jurisdiction  of  the  person  of  his 
client  is  conferred."  Multnomah 
Lumber  Co.  v.  Weston  Basket  Co..  54 
Or.  22,  27,  99  P  1046,  102  P  1. 

IT.  Conn. — Whltly  v.  Barker,  1 
Root  406  (where  the  Indorsement  of 
service  of  a  writ  of  error  by  an  at- 
torney was  held  Invalid). 

Del. — Odessa  Loan  Assoc.  v.  Dyer. 

2  Boyce  457.  81  A  469. 
Ga. — Clark  v.  Morrison,  85  Ga.  229, 

11  SE  614.  Compare  Hendrlx  v.  Caw- 
thorn,  71  Ga.  742;  Bulce  v.  Lowman 
Gold,  etc.,  Mln.  Co.,  64  Ga.  769  (both 
cases  holding  that  in  atta(!hment 
cases  a  Judgment  In  personam  may 
be  rendered  upon  the  basis  of  a  ser- 
vice on  defendant's  attorney). 

Kan.—Atchlson,  etc.,  R.  Co.  v.  Ben- 
ton, 42  Kan.  698.  22  P  698. 
Me. — Segars  v.  Segars,  76  Me.  96. 
Minn. — Masterson  v,  Le  Claire,  4 
Hlnn.  ISS  (where  the  court  said:  "It 
la  no  part  of  the  duty  of  an  attorney. 


[$  148]  (2)'  Bafors  Jodgment — (a)  Acceptioi 
Service  of  Process  and  Papers.  In  the  absence  of 
statute,"  a  general  retainer  does  not  authorize  an 
attorney  to  accept  service  of  process  by  which  the 
court  acquires  jurisdiction  over  the  party.*'  Bnt 
where  an  attorney  assumes  to  acknowledge  service 
of  summons,  or  to  waive  it,  the  court  will  presume, 
in  the  absence  of  proof  to  the  contrary,  that  he 

nor  is  It  within  his  power  as  an  at- 
torney, to  admit  service  for  his  cltent 
of  an  original  process  by  which  tiM 
court  obtains  Jurisdiction  for  the  first 
time  of  his  person.  To  exercise  such 
a  power  and  bind  bis  client,  he  would 
require  a  special  authority,  and  In 
the  performance  of  the  duty,  he  would 
act  as  an  attorney  In  fact,  and  not  u 
an  attorney  of  the  court.  The  rela- 
tion existing  between  the  attomer 
and  the  defendant  for  whom  he  ad- 
mitted the  service  would  be  more 
that  of  principal  and  agent,  than  at- 
torney and  client.  The  latter  relation 
only  begins  when  the  court  has  ob- 
tained Jurisdiction  of  the  party  to  the 
suit,  and  his  appearance  therein  b; 
attorney.  To  perfect  the  proof  ot 
service  of  the  process  upon  tbe  de- 
fendant, there  should  have  been  proof 
of  the  authority  of  Masterson  fo 
make  the  admission  for  him,  and  also 
proof  of  the  genuineness  of  Master- 
son's  signature  as  attorney"). 

Mo. — State  V.  Muench.  230  Mo.  216. 
180  SW  282;  Bradley  V.  Welch,  1» 
Mo.  258,  12  SW  911. 

N.  T. — McGarry  v.  New  York  CSoon- 
ty,  30  N.  T.  Super.  464. 

N.  C— Warllok  v.  Reynolds.  151  N. 
C.  606,  66  SB  eK7;  Starr  vrBall,  87 

N.  c.  isi. 

Or. — Multnomah  Lumber  Ca  v. 
Weston  Basket  Co..  54  Or.  tt,  27,  H 
P  1046,  102  P  1  Tquot  CycJ, 

Pa. — Com.  v.  Overseers  of  Poor,  4 
Kulp  87:  McPhereon  ▼.  UcFherson,  2 
LegChron  343. 

B.  C— Beed  v.  Reed,  19  S.  C.  648. 
See  Sullivan  v.  Susong,  40  S.  C.  154. 
IS  SE  268  (where  defendant  failed 
because  he  did  not  raise  his  objec- 
tion soon  enough). 

S.  D.— Rice  V.  Bennett,  tt  S.  D.  141. 
187  NW  859. 

Wash. — Ashcraft  v.  Fowersu  22 
Wash.  440,  61  P  161. 

Ehig. — Bayley  v.  Buekland,  1  Exch. 

'  See  Ingrain  v.  Rlcbardson.  2  Ls. 
Ann.  889  (where  there  seems  to  have 
been  expresa  authority). 

[a]  apsclal  anfhortty  as  to  ae- 

eeptanee  of  service  is  not  to  ba  oon- 
stmed  too  liberally.  (1)  Thus  a  let- 
ter from  defendants  In  a  suit,  ad- 
dressed to  the  clerk  of  the  court  la 
whlob  such  suit  Is  pending:  stating 
that  a  person  named  is  authorised 
"to  acknowledge  service"  of  the 
declaration  for  them,  without  more, 
gives  such  person  no  authority  to 
waive  the  original  process,  and.  U  no 
process  Issues,  the  proceedings  are 
void.  Clark  V.  Morrison.  86  Ga.  2S>, 
11  SB  614.  (2)  In  the  case  of  a 
summons  against  a  firm  of  partners, 
some  of  whom  are  nonresidents  of 
the  state,  the  authority  of  their  at- 
torney to  accept  service  of  process  is 
sufflctently  shown  by  their  signing 
the  bond  prepared  by  the  attorney  to 
be  used  in  the  case,  and  by  ttie  fact 
that  all  the  partners  had  recognised 
the  attorney  as  their  attorney  for 
some  years  during  the  protracted  liti- 
gation. Sullivan  V.  Busong,  40  SL  C 
154,  18  SB  268. 

[b]  The  servloe  of  a  selra  fsnlsi 
to  hear  errors  cannot  be  made  oa  the 
attorney  for  defendant  In  error  where 
It  appears  that  such  defendant  was 
in  the  state  at  the  time  and  was  a 
resident  of  the  state.  Christopher  v. 
Newnham.  34  Fta.  870.  16  S  274.  Com- 
pare Fisher  V.  Battalle.  31  Mtsa.  471 
(holdlnr  that,  under  Hutehlnaon  Dig: 
841  9  43,  a  scire  facias  Issued  to  ob- 
tain execution  for  a  sura  foimd  to  be 
due  to  defendant  on  a  plea  ot  -aet-off 
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has  been  specially  authorized  so  to  do.^^  And  after 
the  court  has  acquired  jniisdiction  over  defendant's 
person  an  attorney  may  accept  service  of  all  ;neceB- 
sary  and  proper  papers  during  the  progress  of  the 
eanse,'"  unless  by  statute  or  rule  of  court  notices  are 
required  to  be  given  to  the  party  himself.^^  But 
service  of  any  notice  connected  with  the  action  or 
suit  pending  is  not  valid  where  made  on  defendant's 
attorney  before  defendant  has  himself  been  served 
with  the  original  prpceps  in  the  caupe,  or  has  en- 
tered an  appearance  for  himself.'' 

Notice  must  be  served  on  attorney  of  record.  The 
notice,  or  other  process  authorized  by  statute  to  be 
served  on  the  attorney  of  a  party  to  a  pending  suit, 
must  be  served  on  the  attorney  of  record,  and  serv- 
ice 80  made  is  valid,  although  the  client  may  have 
discharged  the  attorney  upon  whom  service  ia  made, 
and  may  have  employed  a  new  one,  since  the  other 
party  la  not  chai^d  with  notice  of  the  change  unless 
it  is  properly  noted  of  record.'*  If  the  conuBel  of 
reeord  be  deceased,  the  swviee  cannot  be  made  on 


his  partner  or  his  peraonal  representative.'^  But 
where  one  partner  removes  from  the  state,  service 
of  notice  on  the  remaining  partner  is  good.^* 

Service  on  party.  It  is  not  absolutely  essential 
that  notices  should  in  all  cases  be  served  upon  the 
attorney^  they  may  be  served  upon  the  party  per- 
sonally.^" 

[f  149]  (b)  Ohanging  Venue.  An  attorney 
may,  without  any  speciid.  authority,  change  the 
venue  of  an  action  ^'  or  agree  not  to  take  a  change 
of  venue,'^  since  that  is  a  right  affecting  the  remedy, 
and  not  the  cause,  of  action. 

150]  (c)  CtHifeBBion  of,  or  Oonsent  to,  Judg- 
ment.'^ While  the  rule  has  been  laid  down  in  some 
jurisdictions  that  an  attorney  has  no  authority  to 
confess  judgment  against  his  client,  unless  such  au- 
thority has  been  expressly  conferrod,'"  the  prevail- 
ing view  seems  to  be  that  the  power  of  an  attorney 
to  confess  judgment  for  his  client,  or  to  consent  to 
.  a  decree  M^ainst  him,  is  implied,'^  unless  it  preju- 
dicially affects  the  elient's  interest  in  the  proceed- 


may  be  served  on  the  attorney  who 
managed  the  caae  for  plaintiff  In 
court,  althongh  he  may  not  have  been 
the  attorney  of  record). 

la.  Ga. — Hendrlx  v.  Cawthorn,  71 
Ga.  742;  Bulce  v.  lawman  Gold,  etc, 
Min.  Co..  «4  Go.  768. 

Kan. — Hendrlx  T.  Fuller,  7  Kan. 
331. 

La. — Taylor  v.  Sutton,  6  Lb.  Ann. 
709;  Courey  t,  Brenham,  1  La.  Ann. 
397. 

Md. — Harrison  v.  Morton,  87  Md. 
671,  40  A  S97:  Northern  Cent.  R.  Co. 
V.  Rider,  4S  Md.  24. 

Minn. — BacIiUB  v.  Burke,  S3  Minn. 
273.  65  NW  4B». 

Mo. — State  v.  Muench.  2S0  Mo.  236. 
130  SW  282. 

N.  J.— Puroell  v.  Bennett,  68  K.  J. 
L.  61».  63  A  236, 

8.  (i— FMder  v.  Johnson,  17  S.  C. 
U  614.  . 

S.  D.— Bice  V.  Bennett.  29  B.  T>. 
S41.  137  NW  8GS. 

W.  Va.— uarllns  v.  Rohrecht,  18 
W.  Va.  440. 

[a]  Wure  sot  pr««iuned^An  at- 
torney's authority  to  accept  service 
of  a  summons  Is  not  to  be  presumed 
from  the  fact  that  he  -was  employed 
to  conduct  nesotiatlons  undertaken 
with  a  view  to  averting  the  suit. 
Reed  V.  Reed,  19  S.  C.  648. 

19.  U.  S.— Buddleum  v.  Kirk,  3 
Cranoh  293,  2  U  ed.  444. 

Cal.— Taylor  v.  HUl.  116  Cal.  143, 
44  P  336,  46  P  922. 

Or. — Multnomah  Lumber  Co.  V. 
Weston  Basket  Co..  S4  Or.  22.  27.  99 
P  1046,  102  P  1  fquot  Oyol. 

Pa. — Com.  V.  Schooley,  6  Kulp  63. 

a  a— Sullivan  V.  SusonK,  40  S.  U 
154.  18  3E  268. 

B.  C. — Arthur  v.  Nelson,  6  B.  C. 
SIS. 

Ont. — Muir  v.  Gulnane,  9  Ont.  L. 
S24,  6  OntWR  S24. 

[a]  MxOt  to  «how  eauM  of  aotbn. 
_0)  By  the  practice  of  the  supreme 
court  In  Pennsylvania  a  rule  to  show 
cause   of  action   Is  well   served  on 

SlAlntUTs  attorney.  Uutcheson  v. 
ohnson.  1  Binn.  (Pa.)  59.  (2)  But 
if  plaintiff  lives  out  of  the  state 
the  court  will,  under  proper  ciroum^ 
Btencee,  grant  time.  Hutcheson  v, 
Jolinson,  supra. 

Cb]  VoBSMiasBt  attoner— VoUoe 
Mm  tar  msll  i  ft  notice  to  a  nonresi- 
dent attorney  wbo  api>earB  of  record 
aa  the  attorney  In  charge  of  the 
canse  nnaaaeclated  with  local  coun- 
sel IB  snfBelent  If  made  by  means  of 
tlte  employment  of  the  reslstered 
mail  servlee  of  the  United  States. 
Bonney  v.  HoaeUand,  138  111.  A.  449 
raff  fiS  111.  268,  86  NQ  242]. 

[c]  An  attomer.  aithooffli  am- 
w|0r««  too  late  to  yWd,  is  entitled 
To  aU  Bubseanent  notices.  Van  Loon 
T.  I>ris«a.  Col.  *  C.  Cas.  <N.  Y.)  66. 


90.  Nash  V.  Gtlkeson,  5  Sers-  &  H. 
(Pa.)  8U. 

81.  Atchison,  etc,  R.  Co.  V.  Ben- 
ton. 42  Kan.  69S.  22  P  6»S. 

aa.  U.  S.— Pike  Oreffory,  84  Fed. 
373,  36  CCA  299. 

Cal. — Lacoste  v.  Blaetland,  117  Cal. 
673.  49  P  1046:  RouRsln  v.  Stewart,  33 
Cal.  208;  Grant  v.  White,  «  Cal.  6B 
(where  judgment  was  rendered 
against  W  who  moved  for  a  new  trial 
and  employed  new  attomeye.  No 
substitution  of  attorneys  was  Med, 
and  no  notice  thereof  given  to  O. 
The  attorneys  for  G  served  some  pa- 

fiers  on  Ws  attorney  of  record,  who 
nformed  them  at  the  time  that  he 
was  no  longer  Ws  attorney.  It  was 
held  that  the  service  was  neverthe- 
less valid  under  the  statute). 

Iowa. — American  Brolgrant  Co.  v. 
Long,  105  Iowa  194.  74  NW  940. 

N.  T.~Gebhard  v.  Gebhard,  85 
Misc.  I.  64  NTS  406.  See  also  Bath- 
gate v.  Hasktn,  68  N.  T.  613:  Shuler 
V.  Maxwell.  38  Hun  340;  Miller  v. 
SbaU,  67  Barb.  446:  Parker  v.  WU- 
llamsburgh,  18  HowPr  360. 

Or.— Do  Vail  v.  De  Vail,  67  Or.  ISS, 
109  F  765,  110  P  705. 

See  Roush  v.  Port,  3  Mont.  176. 

[a]  Am  to  the  fonnsT  praotlo*  In 
Ifsw  York  concerning  the  appoint- 
ment of  agents  for  solicitors  upon 
whom  notices  might  be  served  see 
Jatdison  v.  Stiles,  11  Johns.  196;  Free- 
land  v.  Nott,  8  Paige  411;  Waffle  v. 
Vanderheyden.  8  Paige  44;  Champlln 
v.  Fonda,  4  Johns.  Ch.  62. 

(b]  Avpearaaoe  by  aevsral  attor- 
neys^—Wn  ere  attorneys  appear  and 
plead  the  general  Issue  for  all  the  de- 
fendants, and  subsequently  two  de- 
fendants appear  and  plead  the  gen- 
eral Issue  by  other  attorneys,  notice 
to  the  first  attorneys  is  notice  to  all 
the  defendants,  there  being  no  order 
of  substitution.  Landyskowskl  v. 
Lark,  108  Mich.  5(t0.  88  NW  37L 

[cj  Attorney  for  aonlaal  vmrtr^ 
Notice  to  an  attorney  binds  the  party 
plaintiff  when  served  on  the  attorney 
of  record  for  plaintiff,  although  that 
attorney  may  be  the  attorney  far  only 
the  nominal  plaintiff  and  not  for  the 
real  plaintiff.  Simlngton  v.  KmlL  8 
Ala.  691. 

83.  Bacon  v.  UatU  1  BSaok  <U.  8.) 
38.  17  L.  ed.  52. 

84.  De  Vail  v.  De  Vail,  57  Or.  128, 
109  P  756,  110  P  705. 

85.  Gibson  V.  Nelson,  111  Minn. 
183,  126  NW  731,  137  AmSR  649.  81 
LRANS  628  (holding  that,  although 
the  statute  provides  that  all  notices 
shall  be  served  on  the  attorney  and 
not  on  the  party,  such  provision  has 
reference  more  particularly  to  notices 
of  motions  and  other  proceedings 
served  during  the  pendency  of  the  ac- 
tion, and  does  not  exclude  the  right 
of  plaintiff  personally  to  serve  a  no- 


tice of  the  dismissal  of  his  action  on 
defendant  Instead  of  on  defendant's 

attorney). 

aa.  Ex  p.  Dennis,  48  Ala.  304; 
Jones  v.  Horsey,  4  Md.  306,  59  AmD 
81;  Shaft  v.  Phoenix  Mut.  L.  Ins.  Co., 
67  N.  T.  644,  23  AmR  138. 

87.  Terre  Haute  Brewing  Co.  v. 
Ward,  66  Ind.  A.  165.  102  NT]  396. 

88.  See  also  Judgments  [28  Cyo 
701,  728].  ' 

89.  C^l.— Pflster  v.  Wade.  69  Cal. 
133,  10  P  369.  But  see  Holmes  v. 
Rogers.  18  Cal.  191  (holding  that  a 
decree  fairly  entered  by  consent  of 
an  attorney  is  as  binding  upon  his 
client  as  a  decree  entered  after  re- 
sistance). 

Iowa. — ^Kilmer  v.  Qallaher,  112 
Iowa  583,  84  NW  «97.  84  AraSR  368; 
Ohloueat  v.  FarwelL  71  Iowa  231,  ii 
NW  277.  Contra  Potter  v.  Parsons, 
14  Iowa  286. 

La. — ^Edwards  v.  Edwards,  S3  La. 
Ann.  697;  Ginird  v.  Hirsch,  6  La. 
Ann.  661;  Durnford  v.  Clark.  8  La, 
199.  Contra  DangerQeld  v.  Thruston. 
8  Mart.  N.  8.  232, 

_  Eng. — Swinfen  v.  Swinfen.  24 
Beav.  649.  63  Reprint  470;  Gray  v. 
Gray,  2  Rotle  62,  81  Reprint  660. 

N.  B. — ^Ex  p.  Erickson,  31  N.  B. 
296;  McNamee  v.  O'Brien,  9  N.  B. 
648. 

Ont — Watt  v.  Clark.  12  Ont.  Pr. 
369. 

[a]  Compromise, — An  attorney 
cannot  consent  to  a  decree  nor  con- 
fess a  Judgment  which  amounts  vir- 
tually to  a  compromise  of  his  client's 
case.  Mathews  v.  Massey,  4  Baxt. 
(Tenn.)  450. 

ao.  U.  S. — Pacific  R,  Co.  V.  Ketch- 
um,  101  U.  8.  289,  25  L.  ed.  932; 
Hamlaka  v.  Dolph.  138  Fed.  158,  66 
CCA  224;  Farmers'  Trust,  etc.  B&nk 
v.  Ketchum,  8  F.  Cas.  No.  4,670,  4 
McLean  120. 

Ga. — Hollenbeck  v.  Glover,  128  Ga. 
52,  57  SE  108;  Taylor  v.  American 
Freehold  Land  Mortg.  Co.,  106  Ga  238. 
32  SE  153;  Webster  v.  Dundee,  Mortg., 
etc.,  Co.,  93  Qa.  278,  20  SB  810;  Wil- 
liams V.  Simmons,  79  Ga.  649,  7  SE 
133;  Lyon  v.  WUliams,  42  Ga.  168. 

IlL — Haas  v.  Chicago  Bldg.  Soc. 
80  111.  248;  Merlden  Hydro-Carbon 
Arc  Light  Co.  V.  Anderson,  111  111. 
A.  449;  Chalmers  v.  Tandy.  Ill  IlL 
A.  252.  But  see  Wadbams  v.  Qay. 
73  111.  416  (holding  that  an  attorney 
has  no  Implied  authority  to  compro- 
mise or  give  up  any  right  of  his 
client,  nor  to  consent  to  a  Judgment 
against  hts  client);  People  v.  Lam- 
born,  2  111.  123,  124  (where  it  was 
said:  "The  Court  is  of  opinion  that 
a  lawyer  employed  to  defend  a  suit 
is  not  authorised  to  consent  to  the 
entry  of  a  Judgment  against  his 
cllsnt  without  h&  assent:  that  hU 
doing  so  is  a  violation  of  the  oonfl- 
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ing.'*  And  in  every  ease  the  record  of  the  judg- 
ment will  be  prima  facie  evidence  that  the  attorney 
who  confessed  it  was  propeiiy  authorized.*'  This 
authority  a  not  limited  to  courts  of  record,  but 
exists  fdso  in  a  justice's  court.**  But  the  jndj^ent 
must  be  in  conformity  with  the  l&w,  not  m  viola- 
tion of  it.** 

Effect  of  nnanthoriaed  confession  or  consent.  A 

verdict  and  judgment  rendered  in  open  court  by 
consent  of  the  attorney  are  conclusive  on  the  client, 
althoi^h  the  attorney  acted  beyond  the  scope  of  his 
authority,*'  the  client^s  remedy  being  an  action 
against  nis  attorney;*"  although,  in  eases  where  the 
other  side  will  not  be  unduly  prejudiced  by  it,  the 
court  will  grant  relief  upon  a  showii^  of  equity 
and  of  prompt  action.** 

Accepting  confession  of  judgment.  An  attorney 
may  also  accept  for  his  client  a  confession  of  judg- 


ment by  the  op|M»ing  party,  and  such  a  jadg- 
ment  may  take  precedence  of  other  judgments 
subsequently  secured  against  the  same  defaid- 
ant  by  rwnlar  process  in  favor  of  other  ezsdi- 
tors.** 

A  pomr  of  attornoy  to  eoaf on  judgment  mnst  be 
strictly  construed,  and  the  authority  therein  eoa- 
ferred  cannot  be  exercised  b^ond  the  limits  ex- 
pressed in  the  instrument." 

[i  151]  (d)  IMmiflMl,  DiBcontinuanre,  or  Bs- 
trudt.  while  it  has  been  held  that  an  attorney 
has  BO  right  to  dismiss  an  action  merely  by  virtue 
of  his  general  emplosrment  to  prosecute  it,**  st 
least  over  the  objection  of  his  client,*^  the  general 
rule  is  that,  as  the  dismissal  of  a  suit  does  not  bar 
the  bringing  of  another  for  the  same  cause  of  action, 
an  attorney  of  record  has  implied  authority  to  dis- 
continue an  action,  if  he  sees  fit,**  or  to  discontinae 


denoe  reposed  tn  him,  and  if  done 
with  a  corrupt  Intent,  Involvea  Bucti 
a  degree  of  moral  tnrpltude  as  would 
authorise  the  Court  to  strike  his 
name  from  the  roll  of  attorneys"). 

Ind. — Thompson  v.  Pershlns.  8« 
Ind.  303;  Hudson  t.  Allison,  54  Ind. 
216:  Wllkle  v.  Reynolds,  34  Ind.  A. 
627.  72  NB  179;  Devenbaugh  v.  Nifer, 
3  Ind.  A.  S79,  29  NB  923.  Compare 
Jarrett  v.  Andrews.  1 9  Ind.  403 
(where  defendant  has  neither  been 
personally  summoned,  nor  has  per- 
sonally appeared). 

Ky, — Graves  v.  Long  Assoc.,  87  Ky. 
441.  9  SW  297;  Holbert  v.  Montgom- 
ery. S  Dana  tl;  Talbot  v.  McQee,  4 
T.  B.  Men,  376.  But  see  Anderson  v. 
Sutton.  2  Duv.  480  (holding  that, 
where  a  defendant  was  constructively 
summoned,  an  attorney  appointed  to 
defend  him.  under  Civ.  Code  I  44, 
waa  not  authorized  to  consent  to  a 
Judgment  against  him). 

N.  J.— OiSord  V.  Thorn,  9  N.  J.  Bq. 
702,  782. 

N.  T. — In  re  BSaxwell.  M  Hun  lEl. 
21  NTS  208:  Denton  v.  Noyea,  6 
Johns.  29S.  6  AmD  827.  But  see 
Blodget  V.  Conklln.  9  HowPr  442 
(holding  that  an  attorney  retained  by 
one  of  two  Joint  debtors  cannot  ap- 
pear for  both  and  consent  to  judg- 
ment against  them).  -„  « 

N.  C. — Halrston  v.  Garwood,  123  N. 
C.  846.  31  SB  663. 

Oh.— Lowellville  Coal  Mln.  <^  v. 
Tappio,  80  Oh,  St  468,  463,  89  NB  97 

'■*'pa. — ^Fl'anlgen  v.  Philadelphia.  61 
Pa.  491;  Cyphert  v.  McClune,  22  Pa. 
196;  Tanner  v.  Hopkins.  12  WklyNC 
238;  Sherman  ▼.  Brenner,  1  WklyNC 
193.  S«e  also  King  v.  C^rtee,  1  Fa. 
147 

R.  I. — Wilson  V.  Wilson,  26  R.  I. 
446.  56  A  778.  ^ 

Tenn. — Jones  v.  Williamson,  6 
Coldw.  371;  Edwards  v.  Turner,  (Ch. 
A.  )  47  144 

"Utah. — Salt  Lake  Caty  v.  Salt  Lake 
City  Inv.  Co..  43  Utah  181,  134  P 
608. 

Wash. — Cogswell  v.  Cogswell,  70 
Wash.  178,  12«  P  431.  „ 

W  Va. — Teter  v.  Irwln,  69  W,  Va. 
200.  71  SE  116.  AnnCa8l9l3A  707  [clt 

[a]    Att(wn«r  o'  manled  woinaa. 

~'^e  counsel  of  record  representing 
married  women  in  pending  litigation, 
have  aa  ample  power  to  bind  their 
clients  In  conducting  and  disposing 
of  such  litigation,  as  have  the  coun- 
sel of  other  suitors.  And  decrees 
rendered  with  consent  of  counsel, 
without  fraud,  are  Obligatory  upon 
their  clients,  the  consent  of  counsel 
being  In  law  the  consent  of  the  par- 
ties they  represent."  Williams  v, 
Simmons,  79  Oa.  649.  655.  7  SB  133. 
To  same  effect  Dockham  v.  Potter,  27 
La.  Ann.  78,  Compare  EMwarde  v. 
Edwards,  29  La.  Ann.  597  (where  It 
was  held,  under  a  statute,  that  an  at- 
torney coQld  not  confess  judgment 


for  a  married  woman,  and.  Independ- 
ently of  statute,  that  it  could  not  be 
done  for  the  reason  that  a  married 
woman  could  not  do  by  attorney  what 
she  could  not  do  in  person). 

[b]  AttOTm«7  aetug-  for  opposteff 
IntevestS/— Tn  an  action  by  an  as- 
signee to  secure  a  sale  of  land  to 
pay  debts,  the  consent  of  the  as- 
signor's attorney  to  the  decree  of 
sale  Is  not  Invalidated  by  the  fact 
that  the  same  attorney  represented 
the  assignee.  Graves  v.  Long  Assoc. 
87  Ky.  441.  9  SW  297.  But  see  Walk- 
er v.  Grayson,  86  Va.  837,  10  SB  61 
(where  it  was  held  that  an  attorney 
cannot  consent  on  behalf  of  infants 
to  a  decree  In  a  cause  where  he  Is 
counsel  for  parties  whose  interests 
are  adverse  to  those  of  the  Infants), 

[c]  Vleadlar  fmnr^Inatmctiona 
to  an  attorney  to  appear  and  defend 
a  case  do  not  warrant  him  in  plead- 
ing guilty  to  the  charge  In  defend- 
ant's absence.  Bx  p.  Bricltson,  21  N. 
B.  296. 

[d]  OoBdMoaal  J«dffmM;.^-Coun- 
sel  may  enter  Into  an  agreement  per- 
mitting^ judgment  to  be  admitted  for 
plaintiff,  subject  to  a  credit  to  be 
ascertained  by  referees.  Farmers 
Bank  v.  Sprlc£  11  Hd.  889. 

91.  Olade  Spring  Bank  t.  Mo- 
Ewen,  160  N.  C.  414,  76  SB  222.  Ann 
Casl914C  642  and  note. 

sa.  Ala.— Hill  V.  Lambert,  Minor 
91. 

Ga. — Dobbins  v.  Dugree,  89  Ga.  394. 

III.— Wilson  V.  Spring,  64  111.  14; 
Jacobs  V.  Kastholm,  88  III.  A.  164. 
See  also  Martin  V.  Judd,  60  III.  78. 

La. — Dockman  v.  Potter,  27  La. 
Ann.  73. 

Mich.- Arnold  v.  Nye,  83  Mich.  286. 
N.  J.— Price  V.  Ward,  26  N.  J.  L. 
226. 

N.  T. — Denton  v,  Noye%  6  Johns. 
296,  6  AmD  237. 

Ob.— LowellvUle  Coal  Mln.  Co. 
Zapplo,  80  Oh.  St.  468,  468,  89  NB 
97  [clt  Cyc]. 

Tex. — Herrttt  v.  Clow,  2  Tex.  682. 

nesamptlon  Is  sopport  of  ittO^ 
ment  see  judgments  (S3  Cyc  720]. 

[a]  Attoney  mar  testUy  to  want 
of  svtlunltr. — An  attorney  may  tes- 
tify that  a  confession  of  judgment 
against  his  client,  entered  by  him- 
self, was  without  authority.  Berg 
V.  McLafferty,  9  Pa.  Cas.  136,  12  A 
460. 

33.  Chalmers  v.  Tandy,  111  111.  A. 
252;  Lowellville  Coal  Mln.  Co.  r. 
Zapplo,  80  Oh.  St.  468.  89  NB  97. 

34.  Tuppery  v.  Hertung,  46  Mo. 
185.  See  also  Walker  v.  Orayson,  36 
Va.  887,  10  SB  61;  DlUey  v.  Van  Wie, 
6  Wis.  209. 

ninstrmtlOMS. — An  attorney  author- 
ized to  confess  judgment  oannot  (!> 
confess  Judgment  on  a  note  for  more 
than  Is  actually  due  (Askew  v.  Ood* 
dard,  17  111.  A.  877);  (2)  consent  to 
the  entry  of  Judgment  after  the  case 
has  been  discontinued  by  the  non- 
appearance of  plaintiff   (Gilbert  v. 


Vanderpool,  15  Johns.  (N.  T.)  242): 
or  (8)  confess  judgment  on  a  simple 
contract  In  another  state  after  it  has 
been  barred  by  the  statute  of  Ilmlts- 
tlona  of  the  locus  contractus  (Brown 
V.  Parker.  28  Wis.  tl). 

as.  See  Paclflc  R.  Co.  v.  Ketcham. 
101  U.  S.  2ft9,  26  L.  ed.  932;  Taylor  v. 
American  Freehold  Land  Mortg.  Co.. 
106  Oa.  238.  32  SB  153;  Herldni 
Hydro-Carbon  Arc  Light  Co..  Ill  111. 
A.  449:  Cyphert  v.  McClnne.  22  P». 
195.  Compare  Dobbins  v.  Dupree,  89 
Ga.  394  (holding  that,  although  an 
attorney  who  appears  and  confesses 
Judgment  for  a  suitor  is  prima  facie 
to  be  taken  as  having  t>een  retained 
by  the  suitor,  yet  If  the  fact  Is  other- 
wise the  court  will,  on  proof  to  that 
effect,  set  aside  the  judgment). 

n,  Ga. — Taylor  v.  American  Free- 
hold Land  Mortg.  Co..  106  (3a.  288,  32 
SE  153. 

III.'— Herlden  Hydro-Carbon  Are 
Ll|^ht  C!o.  V.  Anderson.  Ill  111.  A. 

Ind. — ^Thompson  Pershing,  86 
Ind.  203. 

N.  T. — Denton  v.  Noyea,  8  Jotana 

296.  6  AmD  287. 

Pa. — Cyphert  v.  HcClune,  22  Pa. 
196. 

Denton  v.  Noyes,  6  Johns.  (N. 
T.)  296,  6  AmD  237:  Cyphert  v.  Hc- 
cnune,  22  Pa.  195;  Jones  T.  William- 
son. 6  Coldw.  (Tenn.)  371. 

38.  Johnston  t.  McAusland,  9  Abb 
Pr  (N.  Y.)  214. 

3S.  Chishman  v.  Welsh,  19  Oh.  St 
586;  Ream  v.  Merchants'  Nat.  Bank. 
2  Oh.  CIr.  Ct.  43,  1  Oh.  Clr.  Dec  861 
(holding  that  a  warrant  of  attorney 
conferring  authority  to  confess  a 
Judgment  on  a  note  does  not  author- 
ise the  confession  of  a  judgment  In 
favor  of  an  indorsee  of  such  note, 
since,  such  warrant  of  attorney  at- 
tached to  the  note  not  being  by  Its 
terms  negotlatHe,  when  the  note  is 
transferred  It  becomes  Invalid): 
Lewis  v.  Moon,  1  Oh.  Clr.  Ot.  211.  1 
Oh.  Clr.  Dec.  116  (holding  that  a 
power  of  attorney  authorising  an  at- 
torney to  appear  In  court  and  con- 
fess a  Judgment  on  a  note  does  noi 
authorise  the  entry  of  an  appearanc 
before  the  note  becomes  due,  and 
Buch  appearance  prematurebr  entered 
confers  no  jurisdiction  of  the  penon 
of  the  maker). 

40.  Rhutasel  V.  Rule,  97  Iowa  30. 
65  NW  1013. 

41.  Stelnkamp  v.  Ooebel,  I  Nebr. 
(Unoff.)  480,  96  NW  684. 

43.  U.  S.— The  Zllpha.  40  CL  O- 
200  (holding,  however,  that  the  orart 
does  not  approve  the  practice  of  a 
lawyer  dismissing  his  case  wlOoul 
the  knowledge  and  consent  of  hl> 
client,  although  It  may  be  just  tiled, 
and  may  not  oe  malpraottce). 

Cal. — McLeran  v.  McNamara.  K 
<M.  608. 

Ill.—aiUett  T.  Booth,  6  lU.  A.  418 
[r«v  on  other  grounds  8S  XIL  188]. 
La.— Paxton  v.  Cobb,  t  La.  187. 
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against  one  of  several  defendants,""  But  the  entry 
of  a  retraxit  bars  at!  further  proceedings,"  and 
therefore  it  must  be  entered  by  the  client  person- 
ally, or  by  bis  attorney  in  pursuance  of  special  au- 
thority conferred  upon  him  for  the  purpose.*" 

Beinstatement  after  dismisBsl.  In  the  absence  of 
permission  from  his  client,  counsel  cannot  consent 
to  reinstatement  of  a  cause  after  dismissal.** 

[i  152]  (e)  XndondBc  OUoit's  Name  os  MMb. 
An  attorney  is,  by  his  employment  to  commence 
a  suit,  empowered  to  indozw  his  elient's  name  on 
the  writ.*' 

153]  (f)  Issuing  Attacbment  An  attorney 
employed  to  collect  a  claim  by  suit  has  authority  to 
issue  an  attachment  thereon,*"  and  hia  client  will  be 
responsible  if  the  attachment  is  unjustiAable.*"  It 
naturally  follows  that  an  attorney  can  control  the 
minor  details  of  the  attachment." 


[4  154]  (s)  UaUng  AffldavitB.  The  power  to 
make  necessary  affidavits  is  implied,  provided  of 
course  the  attorney  has  the  necessary  information 
to  enable  him  to  make  them."' 

155]  (h)  BeviTing  Suit  Where  revival  is 
merely  a  matter  of  procedure,  an  attorney  may  con- 
sent to  a  revival,  as  after  the  death  of  a  party,"'  or 
after  a  nonsuit."  But  an  attorney  is  not  authorized 
on  his  own  motion  to  commence  a^rmative  proceed- 
ings to  keep  alive  a  judgment  which  he  has  for 
collection."* 

156]  (1)  Stipnlatioiui  or  AgreementB."  Sub- 
ject to  the  rule  that  an  attorney  eannot  compro- 
mise his  client 's  case ""  or  surrender  his  snbatantial 
rights,"'  an  attorney  may  make  any  agreement  or 

stipulation  which  appears,  in  the  progress  of  the 
case,  to  be  necessary  or  expedient  for  the  advance- 
ment of  his  client's  interest;"  and  this  r^j^ht,  it 


Ho.— Davis  V.  Hall,  ftO  Mo.  669,  8 
8W  182;  Grant  City  v.  Simmonti,  167 
Ho.  A.  183,  161  SW  187. 

N.  T. — Barrett  v.  Third  Ave.  R.  Co., 
45  N.  T.  628:  OaUlard  Smart.  6 
Cow.  tSB. 

N.  D.— Bacon  v.  Ultchell,  14  N.  T>. 
4S4.  ie«  NW  1»,  4  LRAN8  244  and 
note. 

Tmul — Stephons  T.  Kaahvllle.  eto., 
R.  Co..  10  Lea  448;  Yoakley  v.  Haw- 
Iw,  B  lea  670. 

Tex. — Seeltgson  v.  Oifford,  46  Tex. 
Civ.  A.  666,  103  SW  416. 

Waeta.- — Purman  v.  The  Bon 
Uarcha,  71  Wash.  238,  240,  128  P  210 
felt  Cyc] :  Simpson  v.  Brown,  1 
Wash.  T.  247. 

Qae. — Stephens  v.  Higglns,  3  Que. 
Pr.  165. 

[a]  Slmlraal  la  raoatloa. — ^Under 
:  Warner  St.  p  1061  |  23,  providing 
that  plaintiff  In  any  suit  In  any  court 
of  record  may  dismiss  the  suit  in  va- 
cation on  payment  of  all  costs,  plaln- 
tifTa  attorney  may  dismiss  a  suit  in 
vacation  with  the  same  eflCect  as  If 
done  by  plaintiff  In  person.  Davis  v. 
Hall,  90  Mo.  669,  3  SV7  382. 

[bj  itiaoontlBuso*  »t  vegveat  of 
IwlL— Where  an  attorney  has  author- 
ity from  his  client  to  discontinue  an 
action  without  costs,  he  does  nothing 
improper  fn  disGontlnuing  at  the  re- 
quest of  defendant's  ball  in  consider- 
ation of  a  payment  made  to  him  by 
the  ball.  Morgan  v.  Woodruff,  12 
Daly  <N.  T.)  207. 

[e]  Tllwlsial  vnOsr  mistake^ 
Where  It  appeared  that  an  attorney 
In  dismissing  a  suit  by  stipulation 
was  not  assuming  to  act  by  virtue 
of  the  authority  conferred  upon  him 
as  tihe  attorney  of  record  for  plain- 
tiff but  under  the  mistaken  idea  that 
he  had  express  authority  to  do  so.  It 
was  held  that  the  aettlement  should 
be  set  aside.  Selwefer  v.  Sehoen- 
bom,  94  Minn.  490,  108  NW  601. 

U.  Pllnc  T.  Trafton,  18  Me.  295. 
Compare  Kurrus  v.  Mayo.  4  111.  A. 
104  (where  the  question  of  authority 
was  said  to  be  for  the  Jury). 

44.  U.  S.  V.  Parker,  ifo  U.  S.  89,  7 
set  464,  80  Ii.  ed.  601;  Thomason  v. 
Odam,  81  Ala.  108,  68  AroD  1 69 ; 
Wohlford  V.  Compton,  79  Va.  383. 
See  Retraxit  [34  Cyc  1686]. 

46.  Ala.-~Thomason  V.  Odum.  81 
Ala.  108,  68  AmD  159. 

Arlt. — Coates  v.  Santa  F6,  etc,  R. 
Co..  15  Arts.  25,  136  P  717. 

Co]o.~Hal1ack  v.  Loft.  19  Colo.  74, 
84  P  668. 

Ind. — Lambert  v.  Sandford,  2 
Blaokf.  137,  18  AmD  149.  See  also 
Barnard  v.  Daggett,  68  Ind.  306 
(hDldlng  that,  where  the  case  la  on 
a  report  of  referees,  and  there  Is  a 
question  as  to  whether  the  report 
covers  certain  matters  stated  in  the 
complain^  plalnttfTs  attorney  may 
make  and  Die  a  written  retraxit  of 
such  matters  and  may  bind  his  client 
thereby;  and  such  retraxit  will  cure 
tke  omission  ot  anoh  nuttters  In  the 


report.  And  this,  although  the  court 
recognizes  that  a  retraxit  forever 
bars  plaintiff  as  to  matters  embraced 
within  it). 

N.  T.— -Oorham  t.  Oale,  7  Cow.  739, 
17  AmD  649;  Oaillard  v.  Smart,  6 
Oow.  186. 

Okl. — ^Turner  v.  Slemlng.  87  Okl. 
76.  30  P  S&l,  46  LBAN8  2U,  AnnCas 
1916B  881. 

Pa.-^wry  v.  HoHUlan,  8  Pa.  167, 
4»  AmD  601. 

Tt— Shelter  T.  Perkins.  88  Tt.  186, 

76  A  6,  26  LRAN8  1818  and  note. 
W.  Va. — Forest  Coal  Co.  v.  Doo- 

Uttle,  64  W.  Va.  810.  46  SB  288;  Crot- 
ty  V.  Eagle.  36  W.  Va.  148.  18  SB  69. 
Bng.— Beecber*S  Case,  8  Coke  68. 

77  Reprint  559. 

[a]  PIsoontlnaanoe  la  oonaldera- 
tlon  of  payiaent  hj  defewdant^An 
attorney  cannot  bind  bis  client  by  a 
discontinuance  of  an  action  of  tres- 
pass given  in  consideration  of  a  pay- 
ment by  defendant,  and  such  pay- 
ment will  operate  only  pro  tanto  In 
discharge  of  plaintiff's  damages. 
Brown  v.  Mead,  68  Vt.  216,  34  A  950. 

46.  Owens  v.  Cocroft,  14  Oa.  A. 
822,  80  SB  906. 

47.  Harmon  v.  Watson,  8  Me.  286; 
Chadwlck  v.  Upton,  3  Pick.  (Mass.) 
442;  Miner  v.  Smith,  6  N.  H.  219. 
See  also  Weathers  v.  Ray,  4  Dana 
(Ky.)  474  (holding  that  the  general 
authority  of  an  attorney  does  not  In- 
clude a  right  to  Indorse  a  writ  that 
the  suit  Is  for  the  benefit  of  a  third 
party). 

48.  Pierce  v.  Strickland,  19  F.  Cas. 
No.  11.147,  2  Story  292:  Klrksey  v. 
Jones,  7  Ala,  622;  Oberne  v.  O'Don- 
nell.  36  111.  A.  180;  Morgan  v.  Joyce, 
66  N.  H.  538.  27  A  226. 

49.  See  infra  B  163. 

50.  Pierce  v.  Strickland,  19  F.  Cas. 
No.  11,147,  1  Story  292;  Famhara  v. 
Oilman,  24  Me.  250;  Jenney  v.  Deles- 
demier.  20  He.  183. 

sa.  Oa. — Murphy  v.  Winter,  18  Oa. 
690. 

Iowa. — ^Wright  t.  Parks,  10  Iowa 
842  (verifying  petition  In  scire 
facias). 

Kan. — Hanley  v.  Headley,  10  Kan. 
88  (to  obtain  an  attachment). 

La. — Simpson  v.  Lombas,  14  La. 
Ann.  103  (to  obtain  an  order  of  sels- 
ure  and  sale) ;  Austin  v.  Latham, 
19  La.  88;  Clark  v.  Morse,  16  La. 
676. 

S.  C. — Brooks  v.  Brooks,  16  S.  C. 
621  (application  for  a  commission  to 
examine  wltneasea). 

Tex. — Willis  V,  Lyman,  22  Tex.  268. 

See  generally  Affidavits  |  19. 

[a}  The  antborlty  of  aa  attonwy 
to  aak*  affidavits  to  hold  to  ball  is 
sufficiently  ehown  by  the  fact  that 
suit  was  brought  by  him  In  the  name 
of  plaintiffs,  founded  on  such  ball 
proceeding.  Murphy  v.  Winter,  18 
Oa.  690. 

Sfl.  Clark  v.  Parish,  1  Bibb  (Ky.) 
547.  See  also  Cox  v.  New  York  Cent., 
etc,  R,  Co.,  68  N.  T.  414  (holdlns  that 


an  attorney  may  stipulate  that  death 
shall  not  abate  the  action), 

BS.  Relnholdt  v.  Albertl.  1  Blnn. 
(Pa.)  469. 

54,  CuUlson  v.  Lindsay,  108  Iowa 
124,  78  NW  847. 

55.  StlmlaMnia  naezallj  see  Stip- 
ulations [86  Cyc  1291  et  aeq]. 

B«.  See  intn  H  175-177. 
^57.   Dickeraon  v.  Hodges,  48  N.  J. 
Bo.  46,  10  A  111.    And  see  supra  I 
146;  infra  I  178. 

B8.  U.  S. — Tevls  v.  Palatine  Ins. 
Co.,  149  Fed.  660  (holding  further 
that,  where  an  attorney  assumes  to 
bind  his  client  by  a  valid  stipulation, 
he  cannot  thereafter  disavow  his  own 
authority):  Farmers'  Trust,  etc. 
Bank  V.  Ketchum,  8  F.  Cas.  No.  4,670, 
4  McLean  120. 

Ala. — Palllser  v.  Home  Tel.  Co., 
170  Ala.  841,  64  S  499;  B.  F.  Roden 
Orocery  Co.  v.  MacAfee,  160  Ala.  564, 
49  S  402;  Wadsworth  v.  Montgomery 
First  Nat  Bank,  124  Ala.  440,  27  8 
460. 

Cal.— In  re  Ross,  136  Cal.  629,  69 
P  430;  Danerl  v.  Gaszola,  2  Cal.  A. 
351,  83  P  455. 

ua. — Commercial  Assur.  Co.  v. 
Chattahoochee  Lumber  Co.,  130  Oa. 
191,  60  SB  664. 

111. — Orand  Lodge,  etc.,  v,  Ohnsteln, 
110  111.  A.  312;  WlndmlUer  v.  Chap- 
man, 38  111.  A.  276  Faff  139  111.  163, 
28  NB  979]  (may  waive  a  Jury). 

Ind. — Terre  Haute  Brewing  Co.  v. 
Ward,  66  XndL  A.  166.  102  NB  896: 
Garrlgan  v.  Dickey,  1  Ind.  A.  421,  27 
NB  713. 

Iowa. — ^American  Bmlgrant  Co.  v. 
Long.  105  Iowa  194,  74  NW  940;  Matter 
of  Heath,  88  Iowa  215,  48  NW  1037; 
Ohiquest  v.  Parwell,  71  Iowa  231,  88 
NW  277:  Lockwood  v.  Black  Hawk 
County,  84  Iowa  836. 

La. — Oilmes  v.  Stone,  7  La.  Ann. 
188. 

Md.— Kant  v.  Rlcards,  S  Ud,  Ch. 

892 

Mass. — ^Weathelmer  t.  State  Loan 
Co.,  106  Uasa  610.  81  NB  289:  Ma- 
honey  V.  County  Comrs.,  144  Hasa. 
459,  11  NE  689. 

Htch. — Brown  V.  Spiegel,  166  Mich. 
188,  120  NW  679. 

Minn. — Rogers  v,  Oreenwood,  14 
Minn.  333. 

Mo.— SUte  V.  Crane.  208  Mo.  64, 
100  SW  422. 

Mont. — Washoe  Copper  Co.  v. 
Hlckey.  46  Mont.  363.  128  P  584. 

Nebr. — ^Holmes  v.  State,  82  Nebr. 
406,  118  NW  99;  Nebraska  State  Bank 
V.  Green,  8  Nebr.  297,  1  NW  210;  Mc- 
C^nn  V.  McLennan,  8  Nebr.  25. 

N.  H.— Hanson  v.  Holtt.  14  N,  H. 
56. 

N.  T. — Montrose  v.  Baggott,  IGl 
App.  Dlv.  494,  146  NTS  649;  Morris 
V,  Press  Pub.  Co.,  98  App.  Dlv.  143, 
90  NYS  673,  15  NYAnnCas  343:  Lude- 
man  v.  Third  Ave.  R.  Co.,  72  App. 
Dlv.  26,  76  NYS  128;  Peo.  v.  West- 
chester County,  16  NYS  580  [appdlsm 
129  N.  Y.  688  mem,  28  NB  1031  mem]; 
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seems,  is  exclusive  as  far  as  it  applies  to  stipula- 
tions relating  purely  to  the  management  of  the  case 
in  coort.""  Such  agreements  are  sometimes  author- 
ized and  encouraged  by  statute,^"  and  they  will  not 
be  set  aside  except  for  fraud,  collusion,  accident, 
surprise,  or  some  ground  of  this  nature."*  In  order 
to  render  a  stipulation  binding  on  the  client,  it  must 
appear  that  the  attorney  who  signed  it  was  the  at- 
torney of  record.'* 

Stipulation  that  <me  trial  shall  detmnine  cases 
inWring  same  issues.  An  attorney  employed  in 
several  different  suits  by  or  against  different  par- 
tieSf  but  all  involving  the  same  issues,  and  the  inter- 
est of  his  client  being  of  the  same  character  in  all^ 


may  stipulate  that  the  trial  of  one  shall  deter- 
mine the  issues  in  all  the  others.'^  But  the  suits 
must  be  actually  pending,  and  not  merdy  in  con- 
templation/' and  the  issues  must  be  precisely 
alike.'" 

Other  instuiceB  of  gtipnlations  within  the  power 
of  an  attorney  in  controlling  the  progress  of  a  cause 
committed  to  him  are  stipulations  extending  **  or 
limiting'^  the  time  within  which  to  file  pleadings; 
extending  time  for  rendering  judgment and 
waiving  irre^:ularitie8  in  practice,"  the  verifica- 
tion of  pleadings/''  a  trial  by  jury/*  or  an  un- 
dertaking on  f^peal.'^  He  may  make  arrange- 
ments as  to  eontinuances,^'  evidence,'*  and  plead- 


SuspenBion  Bridge  v.  Bedford.  10 
NYSt  860:  Qorbam  v.  Gale,  7  Cow. 
(N.  TJ  739,  17  AmD  549. 

N,  C.— J.  L.  Roper  Lumber  Co.  v. 
Elliabeth  City  Lumber  Co.,  187  N.  C. 
431,  49  SE  94S:  Pierce  v.  Perkins,  17 
N.  C.  260. 

S.  p.— In  re  Skelly,  21  S.  D.  424, 
lis  KW  91:  OlbBon  v.  Allen,  18  S.  D. 
417,  100  NW  1.096;  Fowler  v,  Iowa 
Land  Co.,  18  8.  D.  131.  99  NW  1095: 
Fox  V.  Deertn»,  7  8.  t>.  443,  64  NW 
620. 

Tenn. — Memphis  Cons.  Oaa,  «tc., 
Co.  T.  Simpson.  IIS  TOnn.  638.  103 
SW  788;  Mathews  v.  Masaey,  4  BaxL 

460; 

Tex. — Thompson  v.  Ft  Worth,  etc., 
R.  Co.,  31  Tex.  Civ.  A,  58S.  78  SW  29. 

Wash. — Cogswell  v,  Cogswell,  70 
Wash.  178,  126  P  481. 

Wis. — Illinois  Steel  Co.  v.  Warras. 
141  Wis.  119.  123  NW  666. 

Eng. — Stanes  v,  Stanos.  3  P.  D.  42. 

Can, — Mulrhead  v.  Shlrreff,  14  Can. 
S  O  736 

'  [a]  Aftor  oonplaliuuit'i  •oIloltoT 
liM  bant  appolatod  tnurto*  in  the 

cause,  he  no  longer  stands  in  the  re- 
lation of  attorney  to  the  complain- 
ant, such  relations  being  inconsist- 
ent, and  he  hap  therefore  no  power  to 
stipulate  for  delay  in  the  execution 
of  the  decree,  nor  to  bind  his  former 
client  by  an  agi^ement  to  that  effect. 
Ward  V.  Hollins,  14  Md.  IBS. 

88.  U.  S. — Nightingale  v.  Oregon 
Cent.  R.  Co..  J8  F.  Gas.  10.264,  2 
Sawy.  838. 

Cal. — S^hratm  v.  Pacific  Bank,  149 
Cal.  22^86  P  607;  San  Jose  Funded 
Debt  V.  Younger,  29  Cal.' 147,  87  AmD 
164  and  note. 

Ky.— Hill  V.  Penn  Mut.  L.  Ins.  Co.. 
120  Ky.  190,  86  SW  769,  27  KyL 
667. 

Mo. — Markey  v.  Louisiana,  etc.,  R. 
Co.,  186  Mo.  348.  84  SW  61. 

N.  T.— Road  V.  .French,  28  N.  Y. 
286. 

-  &  C. — C^uthen  V.  Cauthon,  76  8.  C. 
226,  66  SB  978:  Dixon  V.  Floyd,  73 
8.  C.  202,  63  SE  167. 
And  see  supra  t.147. 

■  fa]'  AgmtnM '  o^woBS  laatmotSoM. 
~In  Anonymous,  1  wend.  (N.  Y.)  108, 
a  default  in  pleading  having  been 
made,  the  attorney  for  the  opposite 
party  refused  to  waive  It,  on  the 
ground  that  his  client  had  specifically 
Instructed  him  not  to  do  so.  The 
court  held  that  the  attorney  never- 
theless had  power  to  waive  the  de- 
fault, and,  it  appearing  to  be  a  clear 
case  where  the  default  should  be  set 
aside,  that,  he  should  make  a  waiver 
and  not  compel  the  other  side  to  re- 
sort to  the  court  for  relief.  A  client 
has  no  right  to  control  his  attorney 
In  the  due  and  orderly  conduct  of  a 
suit. 

Xi^t  of  cUoat  to  mako  sttpnlatlons 

see  Stipulations  [36  Cyc  1284  text 
and  notes  31-33]. 

ea  Ala.  Code  (1907)  9  2988  (592); 
Roden  Grocery  Co.  v.  MacAfee.  160 
Ala.  664,  49  S  402:  Robinson  v. 
Driver,  132  Ala.  169.  31  8  496;  Wads- 
worth  T.  Montgomery  First  Nat. 
Bank,  124  Ala.  440,  27  8  460;  Norman 
V.  Burns,  67  Ala.  248. 

81.     Wadsworth    v,  Montgomery 


First  Nat.  Bank,  114  Ala.  440,  27  S 

460. 

es.  Zahm  v.  St.  Louis  Royal  Fra< 
ternal  Union,  154  Mo.  A.  70,  183  SW 
374;  Baron  v.  Cohen.  62  HowPr  (N. 
Y.)  367. 

[a]  A  local  attoraor  for  th«  tafc* 
bW  of  toatUnony  of  dutaitt  wltnoMM 

is  not  authorized  to  make  an  agree- 
ment affecting  the  management  of 
the  case.  E:arliart  v.  U.  8.,  80  Ct.  CI. 
343. 

63.  U.  8. — Brown  v.  Arnold,  181 
Fed.  728,  67  CCA  126  (rev  127  Fed. 
887]. 

Oa. — Commercial  Union  Assur.  Co. 
V.  Chattahoochee  Lumber  Co.,  180 
Oa.  191.  60  SE  664. 

Iowa. — Ohlquest  v,  Farwell,  71 
Iowa  281,  32  NW  277. 

Minn. — ^Eldam  v.  Finnegan,  48 
Minn.  53,  60  NW  938,  16  LRA  607. 

Mo. — North  Missouri  R,  Co.  v. 
Stephens,  36  Mo.  150,  88  AmD  138; 
Grant  City  v.  Simmons,  167  Mo.  A. 
183.  161  SW  187;  Furniture  Co.  v. 
Moser.  48  Mo.  A.  543;  Galbreath  v. 
Rogers,  30  Mo.  A.  401;  Schaeffer  v. 
Siegel,  9  Mo.  A.  694. 

Compare  Borkhelm  v.  North  Brit- 
ish, etc..  Ins.  Co.,  38  Cal.  623.  628 
(where  the  court  held  that  under  the 
California  statute  (St.  [1851]  j  46), 
providing  that  an  attorney  and  coun- 
selor shall  have  authority  "to  bind 
his  client  in  any  of  the  steps  of  an 
action,  or  proceeding,  by  his  agree- 
ment filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  Court,  and 
not  otherwise,"  etc.,  a  stipulation  by 
the  attorney  of  platnttfT,  who  had  sev- 
eral actions  turning  upon  the  same 
Issaea,  that  but  one  case  should  be 
tried  and  that  the  others  should  abide 
the  result,  which  stipulation  was  not 
reduced  to  writing  and  (lied  with  the 
clerk,  nor  entered  on  the  minutes  of 
the  court,  was  not  binding  on  the 
parties);  Dewar  v.  Orr,  3  Ch.  Chamb. 
(U.  C.)  224. 

See  Stipulations  [26  Cyc  1289  text 
and  note  621. 

[a]     Mlsnli«loa  to  Mad  infaat 


Batw. — In  Eldam  v.  Finnegan.  48 
inn.  63,  50  NW  938.  16  LRA  607 
and  note.  It  is  held  that,  whUe  auch 
a  stipulation  will  bind  an  adult  client, 
where  made  fairly  and  without  col- 
lusion, yet  it  does  not  bind  an  In- 
fant party,  unless  ratified  by  the 
court  upon  a  showing  that  it  Is  for 
the  interests  of  the  infant,  or  at 
least  not  prejudicial  to  him.  It  must 
affirmatively  appear  that  the  matters 
in  controversy  in  the  two  actions,  as 
far  as  they  affect  the  infant,  are  pre- 
cisely the  same,  and  that  he  Is  repre- 
sented properly  in  each  action. 

[b]  An  •ffTMmMi't  that  tti*  do- 
olsloa  of  tho  nuromo  court  In  a 
poBdiBff  oaM  ahaU  Im  oonoiiiaire  on 
the  question  of  negligence  in  both 
cases  Is  binding.  Soutliem  Kansas 
R.  Co.  V.  Pavey.  67  Kan.  621,  46  P 
969. 

M.  Stone  V.  Bank  of  Commerce, 
174  V.  S.  412.  19  set  747,  48  U  ed. 

1028. 

69.  Louisville  Trust  Co.  V.  Stone, 
88  Fed.  407  [afT  174  U.  8.  429.  19 
set  875,  43  L.  ed.  1034]. 

66.    17.  8. — Tevis  v.  Palatine  Ins. 


Co.,  149  Fed.  560;  Bonnlfleld  v.  Thorn 
71  Fed.  924  [app  dlsm  82  Fed.  10221. 

Ala. — ^Wadsworth  v.  Montgomery 
First  Nat.  Bank,  124  Ala.  440.  27  8 

460. 

Kan. — Southern  Kansas  R.  Co.  v. 
Pavey,  57  Kan.  621,  46  P  969. 

La. — Brooks  v.  Cavanaugh,  11  la, 
Ann.  183. 

N.  T.— Read  v.  French.  28  N.  Y. 
286;  Morris  v.  Proas  Pub.  Co..  98 
App.  Div.  142,  90  NYS  «7X.  IB  NT 
AnnCas  S4S. 

Wash.— Haas  v.  GaddLs,  1  Wash.  89, 
23  P  1010. 

6T.  Wadsworth  v.  Montgomery 
First  Nat.  Bank.  124  Ala.  440.  27  S 
460. 

68.  Beardsley  v.  Pope.  88  Hun  660, 
34  NYS  846  trev  11  Mlso.  117.  ti 
NTS  926];  Lltt  V.  Stewart,  «2  NTS 

66.  Memphis  Cons.  Gaa,  etc.  Co^ 
V.  Simpson.  118  Tenn.  622.  16S  8W 

788 

70.  Hastings  v.  Halleck.  13  Cel. 
203:  Smith  V.  Mulllken,  2  Minn.  319. 

[a]  TorUoatloa  Is  waived  ky  n- 
talniBf  tha  plea,  and  not  returning 
It  within  a  reasonable  time  after  aerv- 
ice.    Smith  V.  MulHken.  2  Minn.  319. 

TL  Alexandria  Canal  Co.  v.  Swann, 
5  How.  <U.  SO  83.  12  U  ed.  60: 
Brooks' V.  New  Durham,  55  N.  H.  659; 
Pike  V.  Bmerson.  5  N.  H.  393,  22  AmD 
468:  Smith  V.  Barnes,  9  Misc.  368.  29 
NTS  692;  Somers  v.  Balabrega.  1 
Dall.  (Pa.)  164,  1  U  ed.  83. 

[a]  Aa  attovBoy  Mtaiaod  to  awks 
uvo  »  motion  for  a  ohaaffs  of 
•  nas  authority.   It   seems,  to 


consent  to  a  reference  of  the  action. 
Tiffany  v.  I*ord,  40  HowPr  (N.  T.) 
481. 

71.  Hoffman  v.  Owens,  21  Ner. 
481.  103  P  414.  104  P  241.  AnnCas 
1912A  603  [overr  Marx  v.  Lewis,  34 
Nev.  306.  53  P  6001. 

76.  Strong  v.  District  of  Columbia. 
3  MacArthur  (D.  C.)  499;  Stlnsard 
V.  New  York  P.  Zns.  Co.,  1  HowPr 
(N.  Y.)  169. 

[a]  ■MpalaMwag  ftnr  ooattaaaaoM 
hsid  BOt  safogQ— bU.  Nightingale  v. 
Oregon  Cent.  R.  Co.,  IS  F.  Caa.  No. 
10,264,  2  Sawy.  338;  Robert  v.  Com- 
mercial Bank.  13  La.  628,  33  AmO 
670;  Power  v.  Kent.  1  Cow.  (N.  T.> 
172. 

74.  American  Emigrant  Co.  v. 
Long.  105  Iowa  194.  74  NW  940:  Gar- 
rett v.  Hanshue,  53  Oh.  St.  482.  42 
NE  256,  35  LRA  321:  Mathews  T. 
Massey.  4  Baxt.  (Tenn.)  460. 

[a]  XUuatratlona,^ — An  attonwr 
may  stipulate  (1)  that  the  testimony 
of  a  witness  residing  in  another 
county  may  be  taken  in  writing  with- 
out a  commission  (Lacoste  v.  Robert. 
11  La.  Ann.  33),  (2)  for  the  Intro- 
duction of  competent  evidence  in  the 
nature  of  letters  written  by  defend- 
ant, without  calling  the  persons  to 
whom  written  as  wttnessea  (Holmes 
V.  SUte,  82  Nebr.  40$,  lis  NW  99). 
(3)  that  plaintiff's  deposition  ahonU 
be  taken  in  advance  of  the  trial,  and 
that.  In  the  event  of  his  d«i^  batw* 
trial,  it  should  be  read  on  tho  trial 
of  another  action  brought  airaliH* 
defendant  by  his  personal  repraasata- 
tlves  (Ludeman  v.  TUrd  Avai  B.  Oo. 


For  later  omms,  OorclopUMto  and  <duuv«a  in  the  law  see  cumulative  Annotatlona.  same  title,  page  and  not*  nninbar. 
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ATTORNEY  AND  CLIENT 


[6  C.  J.]  649 


ings  and  the  amendment  thereof."  So  an  attorney 
may  enter  into  an  agreement  for  an  amicable  action 
may  state  a  ease  for  the  judgment  of  the  court  or 
may  agree  that  a  certain  point  shall  not  be  raised 
at  the  trial,^*  that  one  jndge  may  give  the  decision 
of  the  court,**  or  that  the  decision  of  a  demurrer 
shall  be  flnal."^  He  may  also  agree  that  the  presid- 
ing judge,  disqualified  to  try  the  case,  shall  call  in 
another  designated  judge  to  try  the  case;"'  and  he 
may  consent  to  the  oral  examination  of  witnesses, 
and  agree  that  the  notes  of  their  testimony  taken 
by  a  stenographer  shall  be  treated  as  depositions.*^ 
He  also  has  power  to  bind  his  client  by  stipulations 
in  regard  to  the  fees  to  be  paid  to  a  commissioner 
to  take  evidence,"  or  to  a  referee*"  or  receiver,** 
or  in  regard  to  attorney's  fees.*^  The  purpose  for 
which  an  attorney  is  retained  may  impose  timita- 

tt  App.  DlT.  26.  76  NTS  128),  (4> 
or  that.  If  he  would  not  five  hla  depo- 
sftlon  until  after  the  physician  ad- 
vised that  he  would  die,  or  If  any- 
thing should  happen  that  he  did  not 
BO  testify,  evidence  might  be  given 
In  any  suit  thereafter  brought  by 
plaintiff  or  others  as  to  what  such 
passenger  said  was  the  cause,  charac- 
ter, and  extent  of  his  Injuries 
(Thompson  v.  Ft.  Worth,  etc.,  R.  Co., 
31  Tex.  Ctv.  A.  583,  73  8W  29).  (6) 
An  agreement  by  counsel  put  In  the 
record  that  certain  evidence  was  pro- 
duced at  the  trial  will  make  such  evi- 
dence a  part  of  the  record,  although 
It  is  omitted  In  a  bill  of  exceptions. 
Tomeny  v.  German  Nat.  Bank,  8 
Helak.  (Tenn.)  493.  (6)  Where  the 
testimony  of  a  witness  was  taken  In 
writing  by  consent  of  plalntifTs  and 
defendant's  attorneys,  to  be  read  in 
evidence  for  plaintiff  "If  the  defend- 
ant did  not  object,"  it  was  held  that 
defendant's  attorney  could  not,  with- 
out the  knowledge  of  his  client,  ob- 
ject to  the  evidence.  Hellman  v,  Mc- 
Whennle,  37  8.  C.  t..  864. 

78.    McCann  v,  McLennan,  3  Nebr. 
25:  Cook  v.  Allen,  67  N.  T.  B78. 

76.  Rothschild  V.  Knight.  176 
Uaaa.  48.  57  NE  337;  Brown  v.  Spiegel, 
ISC  Hlcb.  138.  120  NW  579. 

nr.  Kisslck  v.  Hunter.  184  Pa.  174. 
S9  A  8J:  Cook  v.  Gilbert.  8  Serg.  ft  R. 
(Pa.)  667;  Wilmington  Mills  Mfg.  Co. 
T.  Gardner,  2  WklyNC  (Pa.)  486:  Van 
Bell  V.  ShIvcL  17  Phlla.  (Pa.)  -104. 

TIL  Harrill  v.  Southern  R.  Co..  144 
N.  a  542.  57  as  382;  Whltcomb  v. 
Kephart,  50  Pa.  85. 

TV.  LoHmer  v.  Lovlmer,  134  Mich. 
CSl,  81  NW  609:  Stephenson  v.  Mc- 
Combs,  1  U.  C,  Q.  B.  456. 

eo.  Walker  v.  Rogan,  1  Wis.  597. 
Bl.  Franklin  v.  National  Ins.  Co.. 
43  Mo.  491:  Monk  v.  R.  Co..  166  Mo. 
K.  692,  150  SW  1083,  1087.  But  see 
Baron  v.  Cohen,  62  HowPr  (N.  Y.) 
367  (holding  that  counsel  who  la  em- 
ployed merely  to  argue  the  demurrer 
cannot  so  stipulate). 

83.    Washoe  Copper  Co.  v.  HIckey, 
46  Mont.  363,  128  P  584. 

S3.    Conrad  v.  Conrad.  156  Ky.  231, 
160  SW  937. 

M.    Falrchlld  v.  Mlchlgran  Cent.  R. 
Co..  8  III.  A.  591. 

8«.    Mark  v.  Buffalo.  87  N.  Y.  184. 
SO.     Matter  of  Maxwell.   66  Hun 
161.  21  NTS  209. 

87.  Letcher  v.  Letcher,  50  Mo,  137: 
Peo.  V.  Westchester  County,  15  NTS 
580  [app  dism  129  N.  T.  638.  29  NE 
1031].  See  Luseme  Bldg..  etc.. 
Assoc.  V.  Peoples'  Sav.  Bank.  142  Pa. 
121.  21  A  806,  6  Kulp  92  (holding  that 
an  agreement  by  the  attorney  for  de- 
fendant In  a  suit  for  partition  that 
plalntUTs  attorney  shall  be  allowed 
a  certain  percentage  of  the  proceeds 
of  ttae  sale  of  the  property  as  coun- 
sel fees  Is  not  binding  on  defendants 
where  they  did  not  authorize  their 
attorney  to  make  it,  and  promptly 
objected  when  It  was  brought  to  their 
Itnowledga). 


88.  Dufr  V.  Duff.  71  Cal.  518,  12  P 
S70  (holding  that  an  attorney  em- 
ployed tnereiy  to  prepare  a  petition 
for  letters  or  administration  cannot 
bind  his  client  by  a  description  of 
certain  property  as  the  property  of 
the  estate);  Baron  v.  Cohen.  62  How 
Pr  (N.  Y.)  367. 

[a]  Attonsr*  for  Infaata^— Where 
Infants  sue  In  equity,  by  next  friend, 
to  compel  an  administrator  to  settle 
his  accounts  as  administrator  of  an 
estate  In  which  they  are  Interested 
as  distributees,  and  such  next  friend 
employs  an  attorney  to  represent 
their  Interests,  such  attorney  cannot 
bind  the  Infants  by  an  agreement, 
signed  by  him  alone,  to  waive  proof 
of  vouchers  and  accounts  presented 
by  the  administrator  In  the  settle- 
ment of  his  administration  accounts, 
or  to  allow  commissions  to  the  ad- 
ministrator which  are  not  allowed  by 
statute.  Crotty  v.  Eagle,  35  W.  Va. 
143,  13  SE  59. 

[b]  Parwlshluf  InfonuatlOB  m  to 
loss  of  goods  br  Mllway  oompany.^ — 
Where,  under  trie  statute,  a  railroad 
company  Is  required,  on  demand  by 
plaintiff,  to  give  Information  as  to 
how  the  loss  of  goods  or  baggage 
occurred,  Its  attorney  has  no  Implied 
power  to  furnish  such  Information  to 
plaintiff  for  the  company,  and  his 
answer  to  plaintiff's  formal  demand 
on  the  company  Is  not  competent  evi- 
dence against  it.  Wilson  v.  Southern 
Pac.  R.  Co..  53  CaX.  735. 

[c]  Attora^  to  omiAvot  eoWUm- 
aaooB  pirnnssdliiffs  I  f1)  An  attorney 
employed  by  a  railroad  company  to 
conduct  for  It  a  particular  case  In- 
volving the  condemnation  of  a  right 
of  way  has  no  power  to  bargain  with 
another,  not  a  party  to  the  action,  as 
to  the  terms  on  which  he  would  re- 
lease to  the  company  a  right  of  way 
over  his  property,  Haynes  v.  Ta- 
coma,  etc.,  R.  Co.,  7  Wash.  211.  34 
P  922.  (2)  Such  an  attorney  cannot 
bind  the  company  by  an  agreement 
to  erect  a  crossing  at  a  specified  place 
(Wood  V.  Hamilton,  etc..  R.  Co..  25 
Grant  Ch.  <U.  C.)  135);  or  (3)  to  build 
a  dock  <Du  Pont  v.  Chicago  Sanitary 
Dlst..  203  111.  m.  67  NE  815).  (4> 
nor  by  an  agreement  as  to  the  plan 
of  constructing  the  road  (Wabash, 
etc..  R.  Co.  v.  McDougall,  126  111.  Ill, 
18  NE  291,  9  AmSR  589,  I  LRA  207), 
(6)  or  of  using  the  roadbed  (Chicago 
Gen.  R.  Co.  v.  Murray.  174  III.  2K9.  51 
NE  245).  (6)  But  It  is  held  that  In 
such  a  case  an  offer  made  In  open 
court  by  the  attorney  to  fence  the 
right  of  way  before  the  time  re- 
quired law  Is  binding  on  the  com- 
pany. ESlgln.  etc..  R.  Co.  V.  Fletcher. 
128  111.  619,  21  NE  577. 

89.  Patterson  v.  Read,  48  N.  J.  Eq. 
18,  10  A  807  [rev  on  other  grounds 
44  N.  J.  Eq.  211.  14  A  490.  6  AmSR 
877];  Dncker  t.  Sapp,  67  N.  T.  464; 
Ives  V.  Ives,  89  Hun  186,  29  KYS 
1053. 

SOL  Andrews  v.  O'Reilly,  84  R.  I. 
2B<^  8S  A  119  (holding  that  the  re- 


tions  upon  his  implied  power;'*  but  a  client  may 
waive  his  rights  to  object  to  a  stipulation,  on  the 
score  of  lack  of  authority,  by  his  seeming  acquies- 
cence.^ Of  course  an  attorney  can  make  no  stipu- 
lation which  his  client  cannot  make,'"  or  which  in- 
terferes with  the  legitimate  powers  pf  the  court."' 
So  he  cannot  bind  his  client  by  an  agreement  col- 
lateral merely  to  the  cause  of  action  intrusted  to 
his  muiagement.''  Nor  will  a  stipulation  by  an  at- 
torney bind  his  client  where  it  is  entered  into  under 
a  mistake  of  fact  or  the  like,"  or  where  it  is  so 
unreasonable  as  to  carry  t>n  its  face  a  presamption 
of  bad  faith." 

[%  157]  (j)  Admlssioiu^"  Admissions  by  coun- 
sel, made  in  good  faith 'at 'the  trial  of  an  aeti4)n*in 
open  court  for  the  ptupose  of  dispensing  with  tea- 
timony,  bind  their  clients and  this  is  sometimes 

talner  of  an  attorney.  In  a  suit 
brought  against  an  administratrix 
who  herself  Is  not  authorised  by  stat- 
ute to  waive  the  ftllng  of  a  claim  In 
the  probate  court  gives  him  no  Im- 
plied authority  to  waive  the  prosecu- 
tion of  the  claim  according  to  law). 

91.  Palllser  v.  Home  Tel.  Co..  170 
Ala.  341,  5^  S  499;  J,  L.  Roper  Lum- 
ber Co.  V.  Elizabeth  City  Lumber  Co., 
137  N.'C.  431.  49  SB  946. 

92.  Wonderly  v.  Martin.  69  Ho.  A. 
84, 

93.  Howe  V.  Lawrence,  22  N.  J.  L. 
99. 

[a]  Vtlpnlatloiis  entered  Isto  un- 
der mlsapprehMisloii  of  fact  will  gen- 
erally not  be  binding.  Harvey  v. 
Thorpe,  28  Ala.  250,  65  AmD  344; 
New  York,  etc.,  R.  v.  Martin,  158 
Mass.  313.  33  NE  678;  Morris  v.  Press 
Pub.  Co..  98  App.  Dlv.  143,  90  NYS 
673.  15  NYAnnCas  343. 

94.  McCllntock  V.  Hetberg,  168  III. 
384,  48  NE  145;  Ball  v.  Leonard,  24 
111.  146;  Howe  v.  Lawrence.  22  N.  J. 
L.  99. 

95.  AdniSBlons   as   •videno*  see 

Criminal  Law  [12  Cyc  418];  Evidence 
[16  Cyc  964]. 

96.  U.  S. — Oscanyan  v.  Winchester 
Repeating  Arms  Co..  103  U.  S.  261, 
26  L.  ed.  639;  Harnlska  v.  Dolph,  133 
Fed.  158,  66  CCA  224. 

Ala.— Starke  v.  Kenan,  11  Ala.  818. 
Conn. — McNamara  v.  Douglas,  78 
Conn.  219,  61  A  368. 

Del.— Godwin  v.  SUte.  1  Boyce  178, 
74  A  1101.  AnnC^aslSlSB  940. 

111.— Todd  V.  Daniels.  153  111.  A. 
223;  Pietsch  v.  Pietsch,  152  111.  A. 
508;  Bochat  v.  Knlsely.  144  111.  A. 
551;  Tananevlcs  v.  Lamczyk,  134  III. 
A.  135:  New  York  Fidelity,  etc.,  Co. 
v.  Morrison,  129  111.  A.  360:  Preaton 
V.  Davis,  112  HI.  A.  «S6. 

Ind.  T. — Dorrance  v.  UcAlester.  1 
Ind.  T.  473.  45  SW  141. 

Iowa. — C^own  v.  Lennox  Furnace 
Co.,  166  Iowa  1,  147  KW  144. 

Kan. -^— Central  Branch  Union  Pac. 
R.  Co.  V.  Shoup,  28  Kan.  394.  42  AmR 
163. 

La. — Municipality  No.  2  v.  Orleans 
Cotton  Press.'18  La.  122.  36  AmD  624. 

Md.— Farmers  Bank  v.  Sprlgg,  11 
Md.  389;  Kent  v.  Rloards,  3  Md.  Ch: 
392. 

Mass. — Lewis  v.  Sumner,  13  Meto. 

269. 

Miss. — Wenans  v.  Llndsey,  1  How. 
577. 

Mo. — Everett'  v,  Marston.  186  Mo. 
587.  85  SW  540;  Pratt  v.  Conway,  148 
Mo.  291.  49  SW  1028,  71  AmSR  602. 

N.  H. — Alton  V.  Gllmanton,  2  N.  H. 
520. 

Or. — Heywood  v,  Doernbecher  Mfg. 
Co..  48  Or.  359,  86  P  357.  87  P  680. 

S.  C. — Cooke  v.  Pennington,  7  S.  C. 
.186;  Bollmann  v.  Bollmann.  6  S.  C. 

29. 

Tex, — Fowler  v.  Morrill,  8  Tex.  168, 
Vt.— U.  S.  v.  U.  S.  Fidelity,  etc., 
Co..  88  Vt.  278,  75  A  280. 

[a]  A  dsfMftaat  Ik  a  fl»TMilo«iu» 
■all;  although  a  married  woman,  is 
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the  case,  althongfa  made  or  done  before  the  actual 
pendency  of  the  suit."'  But  such  adnussions,  in 
order  to  bind  a  client,  must  be  distinct  and  formal, 
and  made  for  the  express  purpose  of  dispensing  with 
formal  proof  of  a  fact  at  the  trial.  Those  vhieh 
occur  in  mere  conversation,  although  they  may  relate 
to  the  matters  in  issue  in  the  ease,  cannot  be  given  in 
evidence  f^^ainst  the  client.  In  making  admissions 
under  such  eircomstanees,  an  attorney  is  deemed  to 
be  acting  in  his  own  personal  capacity  and  not  as  a 
representative  of  bis  client.'*  Of  course  admissions 
beyond  the  authority  of  an  attorney  to  make  are 
not  binding  on  a  client.*'  Where  the  admissions 
take  the  form  of  mutual  concessions  for  a  scheme 


of  trial  they  are  irrevocable*  Where  it  is  elcarly 
shown  that  admissions  were  made  improvidently  and 
by  mistake,  the  court,  in  its  discretion,  may  relieve 
a  client  of  the  consequences  of  the  error.'  Whether 
admissions  by  an  attorney  for  a  former  trial  are  of 
binding  effect  at  a  subsequent  one  seems  to  be  a 
doubtral  poiatf  but  the  general  doctrine  allows  them 
to  be  put  in  evidence  even  where  they  are  not  flnsL* 
But  an  attorney  for  two  persons  in  separate  raits 
Has  no  right  to  make  a  statement  in  one  soit  irtiieb 
will  bind  his  client  in  the  other.* 

158]  (k)  SnbmiBsion  to  Arbitration.^  In  the 
absence  of  statute  or  express  restriction,*  an  attor- 
ney who  has  been  employed  to  bring  or  defend  a 


bound  by  the  admissions  of  her  at- 
torney as  to  the  sum  due  from  her. 
Wilson  V.  Spring,  «4  111.  14. 

[b]  When  grmw  qnestlons  inT<dT- 

nUie  pabUo  Interest  wre  Isvolred, 
as  been  held  that  admlBslons  by 
counsel  will  not  relieve  the  court 
from  considering  such  questions. 
State  V.  Parkinson,  6  Nev.  15. 

[c]  At  heulBir-^ Admissions  made 
by  the  attorney  at  a  hearing  are 
binding  on  the  client.  Wilson  v. 
Spring,  64  111.  14;  Talbot  v.  McOee, 
4  T.  B.  Mon.  (Ky.)  876;  Oliver  v.  Ben- 
nett. 65  N.  T.  5S». 

[d]  OoaessaloM  mad*  by  eonnsM 
IB  1h»  bMbt  vt  acruMttt  are  not  con- 
clusive, but  are  only  a  proper  sub- 
ject of  comment  by  counsel  for  the 
adverse  party.  Chown  v.  Lennox 
Furnace  Co..  16<  Iowa  1,  147  NW  144. 

Vr.  Russell  V.  Lane,  1  Barb.  (N. 
T.)  fil«:  Marshall  v.  Cliff.  4  Campb. 
18S  (where,  however,  such  an  admis- 
sion was  held  binding,  but  the  at- 
torney had  been  specially  retained  to 
conduct  an  an  tlclpated  sul  t ) .  But 
see  West  v.  Cavlns.  74  Ind.  265 
{where  doubt  was  expressed  whether 
an  attorney  could  make  a  binding 
admission  before  a  suit  was  pend- 
ing). _ 

98.  Conn. — Waterbury  v.  Water- 
bury  Tract.  Co..  74  Conn.  152,  50  A  8. 

Del. — Godwin  v.  State.  1  Boyce  173, 
74  A  1101.  AnnCasl»13E  940. 

Oa.— Parantha  v.  Cable  Co.,  118  Ga. 
913,  46  SB  787. 

111. — Preston  v.  Davis,  112  111.  A. 
«86. 

Ind. — Miller  v.  Palmer,  25  Ind.  A. 
357,  58  NE  213,  81  AmSB.  107. 

Iowa.— Chown  v.  Lennox  Furnace 
Co..  166  Iowa  1,  147  NW  144;  Tread- 
way  V,  Sioux  City,  etc.,  R.  Co.,  40 
Iowa  626, 

Mich. — Scott  v.  Chambers,  68  Mich. 
532,  29  NW  94. 

Mo. — Everett  v.  Marston,  186  Mo. 
687,  85  SW  540. 

N.  Y. — Sullivan  v.  Dunham,  35  App. 
Div.  U2.  54  NTS  962  Utt  161  N.  T. 
290,  S5  NE  928,  76  AmSR  274,  47  LRA 
7151. 

N.  C— Hicks  v.  Naomi  Falls  Mfg. 
Co.,  138  N.  C.  319,  50  SB  703. 

S.  C. — Daniel  v.  Ray,  19  S.  C.  L.  32. 

Tenn. — Tomeny  v.  German  Nat. 
Bank,  9  Helsk.  493. 

Va. — Virginia -Carolina  Chemical 
Co.  V.  Knight.  106  Va.  674,  678,  56  SB 
725  Fcit  Cycl. 

Wis.— Fosha  V.  O'Donnell,  120  Wis. 
8S6,  07  NW  924. 

[a]  MsM  wruzdsd  azprsMriou 
of  mrnnttl.  or  ambiguous  statements, 
should  never  be  tne  basis  of  the 
court's  action.  Tevls  v.  Ryan,  13 
Ariz.  120,  108  P  461. 

[b]  Casual  statemMitB  or  re- 
marks.— A  client  is  not  bound  (1) 
by  casual  statements  made  by  an  at- 
torney In  a  letter  (McGarry  v,  Mc- 
Oarry,  9  Pa.  Super.  71,  43  WklyNC 
268,  29  PlttsbLegJNS  236.  To  same 
effect  Stewart  v.  Sprague.  71  Mich. 
60,  38  NW  673-  St.  Louis,  etc..  R.  Co. 
V.  Epperson,  97  Mo.  300,  10  SW  478: 
Lewis  V.  Duane,  141  N.  T.  302,  36 
NB  322),  or  (2)  by  remarks  dropped 
In  conversation  (Treadway  v.  Sioux 
City,   etc.,   R.  Co.,   40   Iowa  626;  1 


Greenleaf  Bv.  g  186.  See  also  Saun- 
ders V.  McCarthy,  8  Allen  (Mass.) 
42).  (3)  "Merely  casual,  hasty,  in- 
considerate admissions  of  counsel  In 
the  course  of  a  trial  do  not  bind  the 
client;  they  are  not  Intended  to  have 
such  effect,  nor  does  the  nature  of 
the  relation  of  attorney  and  client 
produce  such  result.  And  this  Is  so, 
although  the  cHent  be  present  when 
such  Inconsiderate  admissions  are 
made.  It  would  be  rude.  Indecorous, 
disorderly  and  confusing  if  the  client 
should  Interpose  to  correct  his  coun- 
sel and  disclaim  his  authority  to 
make  such  admissions.  Neither  the 
Court,   counsel,   nor  any  intelligent 

ferson  expects  him  to  do  so.  And 
or  the  like  reason,  the  client,  if  ex- 
amined as  a  witness,  is  not  required 
to  disclaim  such  admissions  of  his 
attorney,  unless  he  shall  be  exam- 
ined by  the  opposing-  party  for  that 

Surooae."  Davidson  v.  Olfford,  100 
r.  C.  18.  es,  6  SB  718. 
[cl  TlM  naaolMBa  aad  •KtrajnOl- 
oiA  admisslom  made  by  an  attorney 
in  a  private  conversation  to  the  ef- 
fect that  he  had  received  payment  of 
a  debt  placed  in  his  hands  for  collec- 
tion is  admissible  In  evidence  against 
his  client  to  show  payment.  The 
court  said :  "Suppose  B.  [the  at- 
torney] had  given  L.  receipts  for  the 
money,  it  could  not  be  contended  that 
the  plaintiffs  would  not  be  bound  by 
them,  and  his  admissions  that  pay- 
ment had  been  made  to  hlra  are 
equally  good  when  proved."  Wenans 
V.  LIndsey,  2  Miss.  677,  678. 

99.  Lyon  v.  Hires,  91  Md.  411,  46 
A  986;  Vletor  v.  Spalding.  199  Mass. 
52,  84  NE  1016,  127  AmSR  472;  Lytle 
V.  Crawford,  69  App.  DIv.  273,  278,  74 
NTS  660  (where  the  court  said: 
"While  attorneys  engaged  In  the 
actual  management  of  a  cause  may 
bind  their  clients  by  admissions, 
while  so  engaged  or  by  statements 
and  correspondence  relating  thereto, 
yet  they  have  no  authority  under  a 
general  retainer  to  compromise  an 
action  or  to  bind  a  client  by  state- 
ments that  he  has  no  cause  of  ac- 
tion, or  that  he  has  surrendered 
whatever  rights  be  possessed.  It 
does  not  appear  In  this  case  what 
the  engagement  of  the  attorneys  was 
or  Just  what  authority  had  been  given 
to  them.  The  most  that  can  be  In- 
ferred is  that  of  a  general  retainer 
to  prosecute  a  claim  against  the  de- 
fendants, and  It  would  be  a  great 
stretch  of  authority  to  hold  that  un- 
der such  circumstances  they  could 
advise  the  party  against  whose  In- 
terest they  were  retained,  or  maite 
statements  upon  which  such  person 
might  act,  and  thereby  create  an 
estoppel  against  the  client  whose  In- 
terests they  were  retained  to  pro- 
tect"); Ashevllle  Supply,  et<^,  Co.  v. 
Machln.  160  N.  C.  738.  64  SB  887. 

[a]  An  attorasT  anvloyed  to  pre- 
sent and  oollaot  a  dalm  Is  Impliedly 
authorised  to  state  to  the  debtor 
what  the  claim  Is.  James  v.  Boston 
El.  R.  Co..  201  Mass.  263,  87  NB  474: 
Loomis  V.  New  Tork,  etc,  R.  Ca,  159 
Mass.  89.  34  NB  82. 

rb]  An  attonur  avpolnts*  to  do- 
fond  an  ostato  against  a  claim  pre- 


sented by  the  administrator  thereof 
Is  not  competent  to  make  an  admis- 
sion which  will  bind  such  estate, 
KInnegar  v.  KInnegar,  168  IIL  A 
276. 

(c]    "An  attonor  [for  eoXlsotliml 

has  no  authority  to  oind  his  client  by 
an  express  admission,  much  less  bj 
an  Implied  one,  such  as  a  neglect  or 
failure  to  answer  a  letter."  Irwfn 
V.  Buffalo  Pitts  Co.,  39  Wash.  34C, 
362,  81  P  849. 

1.  Ga. — Luther  v.  Clay,  100  Ga. 
236,  28  SB  46,  39  LRA  96. 

lil.—Wilson  V.  Spring,  64  Ttt.  14. 
Mass. — Lewis  v.  Sumner,  13  Mete 
269. 

Minn.— Smith  v.  Mulllken.  2  Ulna 

319. 

N.  H. — Page  V.  Brewster,  54  N.  BL 
184:  Burbank  v.  Rockingham  HuL  Y. 
Ins.  Co.,  24  N.  H.  SSO/ST  AmD  m; 
Pike  v.  Emerson,  6  M.  H.  S9S,  22  AmD 
468. 

S.  C. — Smith  v.  BoBsard,  7  S.  Eq. 
406. 

Tt.— Smith  Hollister.  S2  Vt 
69S. 

Wis.— Lee  V.  Lord.  76  Wis.  SS.  41 
NW  799,  44  NW  77L 

Bng.— Doe  v.  Bird,  7  a  ft  P.  6.  » 
BCL  472:  BIton  v.  Larklna,  S  C  *  P. 
385,  24  ECL  617. 

2.  U.  S.  V.  U.  S.  Fidelity,  etc., 
83  Vt.  278,  75  A  280. 

[a]  adnUssion  wisfl^  wsim 
mlvtafco  of  fMt  would  not  be  bind- 
ing. Gates  V.  Brlnkley,  4  Lea 
(Tenn.)  710. 

[b]  An  admission  of  an  srroasoM 
point  of  law  is  not  binding.  Mitchell 
V.  Cotton,  3  Fla.  184:  Arthur  v.  Home- 
stead P.  Ins.  Co.,  78  N.  T.  462,  14 
AmR  550. 

8.  Scalfe  v.  Western  North  Caro- 
lina Land  Co.,  90  Fed.  2»8.  63  CCA 
47;  Perry  v.  Simpson  Waterproof 
Mfg.  Co.,  40  Conn,  815:  King  v. 
Shepard,  105  Ga.  473.  30  SB  634: 
Luther  v.  Clay,  100  Ga.  236,  28  SB 
46,  39  LRA  95;  1  Greenleaf  Ev.  (16th 
ed)  S  186  note.  But  see  Weisbrod  v. 
Chicago,  etc,  R.  Co.,  20  Wis.  419,  421 
(where  the  cburt  said:  "Such  admis- 
sions are  frequently  made  for  the 
purpose  of  saving  time,  where  coun- 
sel are  confldent  of  success  upon 
some  other  point;  and  when  so  made, 
they  are  always  understood  to  have 
reference  to  the  trial  then  xtendlnr. 
and  not  as  stipulations  which  shall 
bind  at  any  future  trial").  To  same 
effect  Danerl  v.  (3axsola,  2  Cal  A 
351,  88  P  466. 

[a]  Von  oMoai  aABtaatoas  of 
counsel  at  a  former  trial  are  not  evi- 
dence against  a  client  at  a  s^se- 
quent  trial.  Hicks  v.  Naomi  nils 
Mfg.  Co..  138  N.  C.  819,  60  SB  761-, 

4.   State  v.  Easterling,  80  8.  C  L. 

B.  AlUtvatlon  r*nonUr  see  Arbi- 
tration and  Award  6  C.  J.  p  1. 

e.  King  V.  King.  104  La.  430,  29 
8  205  (statute);  Haynea  v.  Wright,  4 
Hayw.  (Tenn.)  63  (where  It  was  held 
that  an  attorney  employed  to  de- 
fend or  prosecute  cannot  submit  the 
matters  In  Issue  to  arbitration:  bul 
there  was  an  express  restriction  m 
that  case  upon  the  powers  of  the  at- 
torney). 
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cause  is  held  to  be  invested  with  implied  power  to 
snbinit  a  pending  suit  to  arbitration/  except  where 
it  would  endanger  the  client's  title  to  real  estate.^ 
He  may  also  agree  to  extend  the  time  for  making 
the  award/  and  that  the  awao^  shall  be  final  and 
without  right  of  appeal.***  But  an  attorney  has  no 
anUiority  to  refer  an  action  against  the  wishes  of 
hia  client  or  upon  terms  different  from  those  which 
his  client  has  authorized."  And  it  seems  that  an 
attorney  cannot^  without  special  authority  from  his 
elient,  make  material  amendments  in  the  terms  of 
a  zeferenoe  once  agreed  upon.*'  In  this  country 
attorneys  have  no  general  authority  to  snbmit  their 
client's  affairs  to  arbitration;  their  right  to  do  so  is 
limited  to  a  lis  pendens  whidi  they  are  employed  to 


manage."  And  even  in  a  lis  pendens  the  submis- 
sion of  an  attorney  must  be  by  rule  of  court  and 
must  appear  of  record.**  But  in  England  submission 
made  by  attomeys  of  all  matters  in  difference  be- 
tween their  dijents  and  third  parties  has  been,  up- 
held;*'' and,  even  where  the  clients  swore  that  they 
distinctly  directed  their  attomeys  not  to  submit, 
the  submission  has  been  sustained.*' 

SnbmlssioB  most  be  foxnal  one.  A  submission 
made  by  an  attorney  on  behalf  of  his  client  must 
be  a  fprmal  one,  whether  it  is  by  writing,  by  parol, 
or  by  consenting  to  a  rule  of  court;  the  fact  that 
an  award  has  been  signed  by  the  attomeys  of  boUi 
parties  which  recites  that  there  has  bean  a  nib- 
mission  is  not  enough.*' 


T.  U.  8. — Alexandria  Canal  Co.  v, 
Swann.  5  How.  83.  12  L.  ed.  «0;  Hol- 
ker  V.  Parker,  7  Cranch  43«,  3  L.  ed. 
<•«:  Abbe  V.  Rood,  1  F.  Cae.  No.  6, 
<  McLean  106;  Dennr  v.  Brown,  7  F. 
Cas.  No.  S.805. 

Ala.— Wrlsht  V.  Bvana.  53  Ala.  103; 
Beverly  v.  Stephene,  17  Ala.  701; 
Scarboroush  v.  Reynolds,  12  Ala.  2§3. 

Cal. — Bates  v.  Vlscher,  2  Cal.  S55. 

Colo. — JjB«  V.  Orlmes,  4  Colo.  19b.' 

Ga.— McBlreath  v.  Mlddleton,  89 
Ga.  83.  14  SB  SOS;  Wade  v.  Powell, 

II  Ga.  I. 

Ky. — Smith  V.  Dixon,  3  Mete.  438; 
Talbot  V.  McGee,  4  T.  B.  Mon.  375. 

Me.— Gregory  v.  Pike,  94  Me.  27, 
46  A  793. 

Md.— White  V.  Davidson.  8  Md.  !«», 
88  AmP  6»ft. 

Mass. — ^Everett  v.  Charlestown,  12 
Allen  93;  Buckland  v.  Conway,  16 
Mass.  396. 

Miss. — Jenkins  v.  aiUesple,  18 
UXmm.  31,  48  AmD  732.      ^_  ^ 

N.  H. — ^Brooks  v.  New  Durham,  56 
N.  H.  650;  Pike  v.  EUnersoD.  6  N.  B. 
SftS.  28  AmD  468.  ^„       ,  , 

N.  J.— Paret  v.  Bayonne,  39  N.  J.  L. 

N.  T.— Tllton  V.  V.  a.  li.  In«._Co., 
8  Daly  84;  Tiffany  v.  Lord,  40  Bow 
Pr  481:  Gorham  v.  Gale,  7  Cow.  739. 
17  AmD  649.  _  ^ 

N.  C. — Glade  Sprina  Bank  v.  Uc- 
Swen.  160  N.  C.  414,  76  SB  8»,  Ann 
Casl914C  542;  Henry  v.  HIUiarA  120 
N.  C.  479.  27  SB  ISO;  Morrto  v.  drier, 
76  N.  C.  410.     .      ^  ^,  ^ 

Oh. — Champaign  County  v.  Norton, 
1  Oh.  270.  ^  ^ 

Pa.— WUliama  v.  Traoey,  95  Pa. 
308;  Williams  v.  Danxlger,  91  Pa. 
232:  Bvars  v.  Kamphaus.  S9  Pa.  379; 
Stofcely  V.  Robinson,  34  Pa.  315; 
Coleman  v.  Orubb.  28  Pa.  393;  Bing- 
ham v.  Guthrie.  19  Pa.  418;  Babb  v. 
Stromberg,  14  Pa.  397:  Wilson  v. 
Toung,  9  Pa.  101;  CaUU  v.  Benn,  6 
Blnn.  90;  Somers  v.  Balabrega.  1  Dail. 
164.  1  L.  ed.  831.  .        „  ^ 

g.  C. — Markley  v.  Amos,  42  S.  C.  L. 
468  <only  by  rule  of  eourt);  Smith 
V.  BosMrd.  7  B.  C.  Bq.  406. 

W.  Va,— MoQlnnis  v.  Curry,  18  W. 
Va.  89  <m  open  court  but  not  In 
Dais). 

Wis.— Clark  v.  Randall,  9  Wis.  135. 
7«  AmD  262  and  note. 

Can. — Oakes  v.  Halifax,  4  Can.  S. 

^  [aV' Za  Xngland  <1)  attorneys  and 
aoUt^tors  have  been  looked  upon  by 
tba  courts  as  agents  clothed  with  pe- 
culiar powers  to  bind  their  clients. 
And  aaomlsslona  made  by  them  In 
XMndiiiB  casea  are  upheld.  Russell 
Xwarda  (6th  ed)  24,  25;  Matter  of 
JamieKm,  4  A  ft  B.  946,  31  BCL  411. 

III  Reprint  1039;  In  re  Hobler,  8 
Baar,  101,  60  Reprint  40;  Dowse  v. 
Coxe,  3  Ring.  20,  11  BCti  20.  130  Re- 
print 420;  Bodlngton  v.  Harris,  1 
Bing.  137.  8  BCL,  464,  130  Reprint 
7»:  Buckle  v.  Roach,  1  Chit.  193.  18 
E>CL  116;  Thomas  v.  Hewes,  2 
Cramp.  A  M.  519,  149  Reprint  806; 
Pa.ull  V.  Paull.  2  Cromp.  &  M.  236. 
149  Reprint  747;  Favlell  v.  Bastern 
Counties  R.  Co..  2  Bxch.  844;  Mole 


V.  Smith.  1  Jac.  &  W.  665.  37  Reprint 
622;  Furnlviil  v.  Bnple.  4  Russ.  142. 
4  EnsCh  1  42.  38  Reprint  768;  Latuch 
V.  Pasherante.  1  Ralk.  S6,  91  Reprint 
81:  Banfill  v.  Leigh.  8  T.  R.  571.  101 
Reprint  IS  52.  (2)  A  submisj^ioii 
made  by  the  town  agent  of  an  at- 
torney Is  blndtnR  on  the  client 
(Crrimtha  V.  Will  tarns.  1  T.  R, 
710,  99  Reprint  1335);  (3)  but 
ail  attorney's  clerk  cannot  bind  the 
attorney  or  his  client  by  apreeing  to 
tl^e  api)oiniment  of  an  umpire  t>y  lot 
(In  re  Greenwood,  9  A.  &  E.  C!>!>,  38 
BCL.  369.  112  Reprint  1377).  (-1)  At- 
torneys for  Infants  in  chancery  pro- 
ceedings have  no  power  to  bind  sucli 
infants  by  a  Submission  to  arbitra- 
tion. Rlddefl  V.  Dowse,  6  B.  &  C.  255. 
It  I'^f'L  li;r..  108  Reprint  447.  (5)  A 
Btibini.s.'ilon  by  counsel  is  also  binding 
upon  the  client.  Rumsey  v.  King,  33 
L.  T.  Rep.  N.  S.  78^  (6)  The  rule  Is 
the  same  In  Scotland.  BaiUie  v. 
Bdlnburgh  Oil  Gas  Light  Co..  3  CI. 
&  F.  639.  6  Reprint  1577.  (7)  A  dis- 
tinction was  drawn  at  one  lime  be- 
tween the  power  of  a  aoUcltor  and 
of  an  attorney.  It  was  argued  that 
a  solicitor  could  not  bind  his  client 
to  a  submission  by  order  of  a  court  of 
equity  without  the  client's  consent, 
but  this  does  not  seem  to  hold  good 
now.  CoIwaLt.  piUd,  1  Ch.  Cas.  86,  22 
Reprlnt^ri'Punill'al  v.  Bogle,  4  Russ. 
142.  4  EngCh  142.  38  Reprint  768; 
Bacon  Abr.  tit  Arb.  C;  Russell 
Awards  (6th  ed)  27. 

r  b  1  A  district  attorney  of  tlis 
United  States  has  authority.  In  a 
pi TiiLeiiins  by  the  United  States  to 
ccudemn  land,  to  Bubmit  to  an  arbi- 
tration, .ludson  V.  U.  S..  120  Fed. 
687.  D7  rCA  99. 

Fc]  The  consent  of  all  the  mem- 
bers of  a  Arm  will  be  presamed 
where  their  attnrnoy  iippt-areii  at  the 
hearing,  although  only  one  member 
of  the  firm  asked  the  UMMSAbM'  to 
act,  Adams  V.  Uankart,  SfCLMTft  R. 
61*1,  H9  Reprint  1254. 

8.  Naglee  v.  Ingersoll.  7  Pa.  185; 
Huston  V.  Mitchell.  14  Serg.  &  R. 
(Pa.)  307,  IR  AmD  506;  Pearson  v. 
Morrison,  2  Serg.  &  R.  (Pa.):  20;  Lew 
v.  Nolan,  H  Fa.  Dlst.  68l.  80  Plttsb 
IjegJNS  (Pa  )  47. 

ra]  A  anesttoa  of  botindary  may 
bf  submitted,  decision  to  be  final  un- 
til appealed  from.  Sargmnt  v.  Clark, 
108  Fa.  688;  Bvars.  T<  ICampluus,  n9 
Pa.  370;  Babb  v.  Stromberg.- 14  Pa. 
3fi  7 

9.  Rex  V.  Hill.  7  Price  636,  146  Re- 
print 10S5. 

10.  Brooks  V.  New  Durham,  55  N. 
H.  559:  Smith  v.  Barnes,  9  Misc.  368, 
29  NYS  692:  Sargeant  v.  Clark,  108 
Pa.  588;  Williams  v.  Danzlger,  91  Pa. 
232;  Bingham  v.  Guthrie,  19  Pa,  418. 
But  see  Wilson  v.  Toung.  9  Pa.  Ivl 
(where  the  court  said  that  it  would 
disregard  an  agreement  that  no  ex- 
ceptions should  be  taken  to  the  filing 
of  a  referee), 

11.  N  ea  I  e  V.  Gordon-Lennox. 
[1902]  A.  C.  465. 

[a]  Where  submitted  snbject  to 
the  client's  aSprovaL  tht;  laUtr  mui^t 

approve  In  orcur  to  make  the  award 


binding.  Markley  v.  Amos,  18  S.  C. 
U  603. 

[b]  Kemedles  of  client. — A  rlient 
may  (I)  revoke  a  submission  entered 
Into  by  his  attorney  (Coleman  v. 
Grvil)b,  23  I'a.  393;  Wilson  v.  Young. 
9  I'a,  101),  or  (2)  apply  to  the  court 
for  relief  (Millar  v.  Crlswell.  3  Pa. 
449);  (3)  but  a  writ  of  error  does 
not  He  in  such  cases  (Sargeant  v. 
Clark,  lOS  Pa.  588;  Millar  v.  Crls- 
well, 3  Pa,  449). 

12.  Haniels  v.  New  London.  58 
Conn.  ISfi,  19  A  57.1.  7  LRA  563:  Jen- 
kins V.  Gillespie,  10  Sm.  &  M.  (Miss.) 
81.  4S  AmD  732:  Willis  v.  Willis,  12 
Pa.  159:  Wilson  v.  L:nlted  Counties. 
11  U,  C.  C.  p. 

13.  Ala. — Scarborough  v.  Rey- 
nolds. 13  Ala.  2T.2. 

Miss.— Jenkins  v.  Gillespie.  10  Sm, 
&  M.  31,  4S  AmD  732  (where  It  was 
held  that  an  attorney  who  Is  em- 
ployed to  conduct  a  suit  may  submit 
the  subject  matter  in  controversy  In 
such  suit  to  arbitration  because,  by 
the  implied  assent  of  his  client,  he 
may  do  anything  arising  from  hia 
employment -In  the  suit  of  whi<da  Uia 
court  may  approve  In  the  progresa  of 
the  cause.  But,  in  order  to  enable 
him  to  aobmlt  a  dlapuU  to  arbitra- 
tion, there  most  bo  a  causa  actually 
pendlns  which  lie  la  employed  to 
manaare.  Where  a  submission  Is 
made  under  statute  where  no  suit  Is 
pending,  the  matter  Is  not  neces- 
sarily placed  In  the  hands  of  an  at- 
torney, and,  to  make  his  submission 
binding,  he  ought  to  have  express  au- 
thority in  such  case). 

N,  Y. — Mcpherson  v.  Cox,  86  N.  Y. 
472. 

s.  C.--Mbrfttor     Amoa,  4t  8.  C.  I.. 

468, 

W.  Va.— McGlnnis  v.  Curry,  13  W. 
Va  29. 

14.  '  Cat.— Bates  v.  Visher,  2  Cal. 

355. 

Conn. — Daniels  v.  New  LondoUa  tt 

Conn.  156.  19  A  573.  7  LRA  663, 

Miss. — Jenkins  v.  Gillespie,  18 
Miss.  31,  48  AmD  7.12. 

Pa. — Evars  v.  Kamphaus.  59  Pa. 
379;  Stokely  v.  Robinson.  34  Pa.  316; 
Millar  v.  Crlswell,  3  Pa.  449. 

S.  C— Markley  v.  Amos.  42  S.  C.  L. 
468,  4fi9  (where  it  was  said  that  the 
fact  that  many  cases  establish  an  at- 
torney's authority  to  submit  a  pend- 
ing cause  to  arbitration  by  rule  of 
court  "affords  room  for  inference 
that  he  cannot  submit  In  any  other 
way"). 

15.  Dowse  v.  Coxe.  3  Bins.  30,  il 
ECL  20.  130  Reprint  420. 

le.  Smith  V.  Troup.  7  C.  B.  76T,  •* 
BCL  757.  137  Reprint  300;  Thnnaa 
v.  Hewes,  2  Cromp.  &  M.  619,  149  Ba- 

Srlnt  866:  Favlell  v.  Butarn  OonntlM 
L.  Co»  S  Bach.  S44j  Ludlow  v.  Charl- 
ton, Ex.  IBL  T,  1846:  Arnold  v.  Poole, 

4  If.  A  O.  860,  43  BCL  444,  134  Re- 
print 364;  Fllmer  v.  Delber,  3  Taunt 
486.  128  Reprint  192,  3  ERC  371. 

17.    King  v.  King.  104  La.  420,  2!! 

5  205;  Stokely  v.  Robinson,  34  Pa, 
315. 

[a]  An.  oral  agreement  made  In 
open  oovrtt  and  entered  at  the  time 
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Oorpontions,  Uk»  printa  penoiu,  are  bound  by 
submiBsions  entered  into  by  their  attorneys;  nor  is 
it  necessary  that  the  attorney  should  be  specially  em- 
powered by  instrument  nnder  seal.^' 

Wlten  attorney  personally  bound.  Where  attor- 
neys expressly  bind  themselves,  like  other  agents, 
they  are  liable  to  perform  the  award;***  and,  where 
they  submit  without  authority,  they  alone  are  Ua- 
ble.« 

[  159]  (1)  Serving  Notices  and  Uaking  De- 
nuuids.  A  duly  authorized  attorney  may  give  any 
notice  affecting  the  substantial  rights  of  his  client 
that  his  client  himself  can  give,  and  those  af- 
fected by  the  notice  must  take  notice  thereof.'*  It 
seems,  however,  that  authority  to  give  notice  to  an 
adverse  party  of  the  termination  of  hia  agency  for 
another,  at  least  before  the  commencement  of  an 
action,  is  not  among  the  express  or  implied  powers 
of  an  attorney.  Such  notice  must  come  from  the 
principal  and  not  from  an  employee,  unless  be  is 
specially  authorized  for  that  purpose.'' 

[$  160]  (m)  Wairer.  By  virtue  of  his  general 
retainer,  an  attorney  may  ivaive  mere  mf<»inalities 
and  technicalities,"  such  as  a  verification,'*  formal 
notiee  of  proceedings  in  a  case,"  or  ol^eetions  to 
evidenee  or  the  mimner  of  taking  it.**  It  has  also 


been  held  that  an  attorney  may  waive  all  but  one 
of  several  defenses,^^  and  also  the  right  of  trial  by 
jury.'*  But  he  has  no  authority  to  waive  substan- 
tial rights." 

161]  (S)  After  Judgment— (a)  In  OenenL 
At  common  law  the  general  rule  is  that  the  author- 
ity of  an  attorney  to  represent  his  client  in  en 
action  ceases  on  its  final  determination  and  the  catry 
of  judgment.*"  There  are,  however,  many  excep- 
tions to  this  rule,  and  in  the  actual  pi*actioe  of  the 
law  it  is  at  least  doubtful  whether  it  is  not  more 
honored  in  the  breach  than  in  the  obaervanee." 
Among  the  acknowledged  exceptions  to  it  are  tbe 
authority  of  the  attorney  fo^  the  party  who  prevails 
in  the  judgment  to' collect  it,"  his  authority  to  re- 
ceipt for  its  proceeds  and  to  discbarge  it,"  his 
authority  to  admit  service  of  a  citation  issued  upon 
a  writ  of  error  or  appeal  to  review  it,'*  and  his  au- 
thority to  oppose  any  steps  that  may  be  taken 
within  a  reasonable  time  by  the  defeated  party  to 
reverse  it.** 

AXtmMim  or  correction  of  Judgment.  An  at- 
torney cannot,  by  virtue  of  his  office,  bind  his  client 
by  altering  in  any  material  particular  a  judgment 
reeovered  by  such  client;'*  for  the  alteration,  berade 
beii^  contrary  to  pablie  poliey,  -would  avoid  tbe 


by  the  clerk,  has  been  held  to  con- 
stitute a  sufficient  Bubmlsslon. 
Stokely  V.  Robinson,  84  Pa.  315;  Mil- 
lar V.  Crlswell,  3  Pa.  449;  Pagsard  v. 
Williamson,  4  Tex.  Civ.  A.  837,  23 
8W  667.  But  see  Oerman* American 
Ins.  Co.  V.  Buckstaff,  38  Nebr.  136. 
56  NW  692  (where  It  was  held  that 
an  oral  agreement  to  submit  a  suit  to 
arbitration,  made  by  an  attorney,  was 
invalid). 

[b]  W1t«r»  mn.  oSot  Jodgmnt  wm 
•BMMd  KBd  oonJtaMd '  against  de- 
fendant by  default  In  an  action  of 
assumpsit,  and  a  writ  of  inquiry  of 
damages  was  awarded,  and  authority 
that  "the  parties  came  by  their  at- 
torneys," without  aettlns  aside  the 
Judgment  or  writ  of  Inquiry,  and  sub- 
mit the  matters  in  dispute  to  arbi- 
tration, and  such  submission  was  en- 
tered on  the  record.  It  was  held  to  be 
good  and  binding  upon  the  parties 
thereto.  Sutton  v.  Dlcklnaon,  9 
Leigh  (36  Va.)  142. 

U.  Alexandria  Canal  Co.  v. 
Swann,  6  How.  (V.  S.)  88.  12  L.  ed. 
60;  Faviell  v.  eJastem  Counties  R. 
Co.,  2  Bxch.  844;  Ludlow  v.  Charlton. 
Ex.  B.  T.  1845. 

[a]  Attorners  of  mwilolpsl  oor> 
poraclona. — (1)  Where  a  city  attor- 
ney, after  praying  for  an  appeal  from 
a  Judgment  against  the  city,  agreed 
with  counsel  for  plaintiff  to  submit 
the  question  of  the  liability  of  the 
city  to  the  arbitrament  and  decision 
of  an  arbitrator,  if  the  city  council, 
after  the  lapse  of  several  months, 
made  no  objection  to  the  agreement 
to  arbitrate,  and  afterward  availed  of 
the  decision  of  the  referee  by  bring- 
ing suit  to  have  his  decision  carried 
into  etEect,  It  was  held  that  the  other 
party  could  not  avoid  the  etCect  of 
the  award  on  the  ground  of  want  of 
authority  on  the  part  of  the  city  at- 
torney to  bind  the  city  by  his  agree- 
ment. Connett  v.  Chicago,  114  111. 
233,  29  NE  280.  (2)  The  authority 
to  prosecute  or  defend  a  suit  Implies 
a  power  to  refer  It  by  rule  of  court, 
that  being  a  legal  mode  of  prosecut- 
ing or  defending.  And  where  a  mu- 
nicipal corporation  appointed  agents 
to  prosecute  an  action,  end  the  agents 
thus  appointed  employed  an  attor- 
ns by  whose  assent  the  submission 
was  made,  it  was  held  that  It  was 
binding  upon  the  municipality.  Buck- 
land  V.  Conway,  16  Mass.  S96. 

19.  Iveson  v.  Conlngton,  1  B.  A  C. 
160,  S  ECL  69,  107  Reprint  60;  Cay- 
hlU  V.  Fltsgerald.  1  Wlls.  C.  P.  28,  B8, 


95  Reprint  4TS.  491;  Comyns  Dig.  tit 
Arb.  D  2:  Russell  Awards  (6th  ed) 

27, 

ao.  Wade  V.  Stanley,  1  Jac.  &  W. 
674,  87  Reprint  525;  Bacon  v.  I>u- 
barry,  1  Ld.  Raym.  246,  91  Reprint 
1060.  1  Balk.  70.  91  Reprint  65; 
Anonymous,  6  Mod.  16,  87  Reprint 
780;  Bacon  Abr.  tit  Arb.  C;  Russell 
Awards  (6th  ed)  27. 

81.  Ala. — Spence  v.  Rutledge,  11 
Ala.  557. 

111.— Rohling  V.  Thole.  256  111.  425, 
100  NB  138 ;  Champion  Iron  Pence 
Co.  V.  Wernslng,  19  111.  A.  42. 

Iowa. — Cummlngs  v.  Landes,  140 
Iowa  80,  117  NW  22. 

Mass. — PettlB  V.  Kellogg.  7  Cush. 
456:  Heard  v.  Lodge,  20  Pick.  63,  82 
AmD  197. 

Mich.— Cadr  V.  Fair  Plain  Literary 
Assoc.,  135  Mich.  296,  97  NW  680. 

N.  H.— Otevens  v.  Reed,  37  N.  H.  49. 

Okl. — ^Nolan  v.  St.  Louis,  etc.,'  R. 
0>»  19  Okl.  61,  91  P  1128. 

Wis. — Snweli  V.  Prescott.  Si  Wis. 
274. 

aa.    Tlngley  v.  ParMiall,  11  Nebr. 
448,  9  NW  671. 
B3.  Conn.— State         Tuller,  34 

Conn.  280. 

Hawaii. — Coleman  v.  Coleman,  5 
Hawaii  300. 

N.  H. — Hanson  v.  Holtt,  14  N.  H. 
66;  Alton  v.  Gllmanton,  S  N.  H.  520. 

N.  T. — Gorham  v.  Qale,  7  Cow.  739, 
17  AmD  549. 

Ont, — In  re  Ferguson,  17  Ont.  L. 
576,  12  OntWR  1143. 

But  see  Forbes  v.  Hamilton,  Ky. 
Dec.  89  (where  it  was  held  that  an 
attorney  had  no  implied  power  to  re- 
lease errors  on  the  record). 

94.    Smith  v.  Mulllken,  2  Minn.  319. 

as.  Oarrlgan  v.  Dickey,  1  Ind.  A. 
421,  27  NE  713;  Smith  v.  Cunning- 
ham, 59  Kan.  562,  63  F  760;  Barlow  v. 
Steel,  66  Mo.  611;  MoDonough  v. 
Daly,  3  Mo.  A.  606;  Pea  v.  Boyd,  2 
BdW.  (N.  T.)  516. 

ae,  Lacoste  v.  Robert,  11  La.  Ann. 
88;  Alton  v.  Qilmanton.  2  N.  H.  520; 
Oarrett  v.  Hanshue,  53  Oh.  St.  482, 
42  NE  286,  36  LRA  321;  Daniel  v. 
Ray,  19  S.  C.  L.  32.  Compare  Mc- 
Clurg  V.  wniard,  B  Watts  (Pa.) 
276  (holding  that  an  attorney  em- 
ployed mer^y  to  take  a  deposition 
cannot  waive  objections  to  evidence). 

sr.  Bingham  v.  Winona  County.  6. 
Minn.  186.  But  Warwick  v.  Mar- 
latt,  26  N.  J.  Bq.  188  (holding  that  an 
attorney's  waiver  of  the  defense  of 
usury  did  not  bind  his  client). 


m.  Wlndmiller  t.  (Hiapman.  38  III 
A,  276:  Whlteatown  Milling  Co.  t. 
Zahn,  9  Ind.  A.  270.  36  NB  653.  Bdi 
see  Hadden  v.  Clark,  2  Grant  (Pa.) 
107  (where  It  was  held  that  an  at- 
torney could  not  waive  an  Inquisi- 
tion by  the  Jury  Impaneled  by  a  sher- 
iff). 

89.  Glade  Spring  Bank  y.  McEwen. 
160  N.  C.  414,  7ff  SB  222,  AnnC^aa 
1914C  542;  Spauldlng  v.  Alien,  19  Oh. 
Clr.  Ct.  608.  10  Oh.  Cir.  Dec.  897.  See 
supra  g  146. 

[a]  Waiver  of  Interest.^ — A  bond- 
holder's attorney  haa  tio  authority,  as 
such,  to  waive  payment  of  Interest 
Real  Est.  Trust  Co.  v.  Union  Trust 
Co.,  102  Md.  41,  61  A  228. 

[b]  JkB  aMornejr  of  a  traatae  can- 
not contract  to  waive  the  rights  of 
an  estate  which  his  client  holds  only 
as  trustee.  Spauldlng  v.  AJIen,  19 
Oh.  Clr.  Ct.  Wi,  10  Oh.  Clr.  Dec.  397. 

ao.  See  Infra  I  164. 

81.  Brown  v.  Arnold,  131  Fed.  7:s. 
67  CCA  125:  Klsslck  v.  Hunter.  184 
Pa.  174,  39  A  88. 

38.    See  Infra  H  165-167. 

38.    See  infra  t  164. 

34.  U.  S.— Brown  v.  Arnold.  Ill 
Fed.  723,  67  CCA  125. 

III.— Santa  Clara  Valley  Mill,  etc, 
Co.  v.  Prescott,  127  III.  A.  644. 

N.  T. — Magnolia  Metal  Co.  t.  Ster- 
llngworth  R.  Supply  Co.,-  26  Misc.  (3. 

66  NTS  478,  6  PJTAnnCas  405  [all  J7 
Apt).  IMv.  366,  66  l^S  16]. 

Tenn. — Love  v.  Hall.  :3  Terg.  408, 
410  {where  the  court  said:  *^e  do 
not  admit  that  the  attorney,  having 
obtained  the  Judgment,  ceases  fnrthtr 
to  be  considered  as  the  attorney  for 
his  client.  The  understanding  of  the 
profession  and  practice  of  the  coun- 
try has  been  the  other  way.  Busi- 
ness once  committed  to  hla  care  by  b 
client  at  a  distance  must  be  consid- 
ered as  subject  to  his  control  and 
management  to  the  end  of  the  mat- 
ters litigated,  unless  one  or  the  other 
puts  an  end  to  tbe  relation  of  attor- 
ney and  client"). 

Eng.— De  la  Pole  v.  Dick,  29  Ch.  D. 
351. 

[a1  nia  faet  that  as  a«tonsr  o- 
peuwa  for  a  UHmat  1>  tt«  oovk  bt- 

unr  does  not  estop  him  to  deny  that 
the  same  attorney  appeared  for  hlin 
on  the  appeal.  Price  v.  Barnes.  T 
Ind.  A.  1,  31  NH  809,  34  NE  468.  . 

35.  Brown  v.  Arnold.  IJl  Fed.  713. 

67  CCA  125. 

36.  David  V.  Claude  First  Nat 
Bank.  (Tex.  Civ.  A.)  173  8W  679. 


For  latn  cumm,  damopouniB  and  cikaafw  In  the  law  see  onmtdatlVtf  Annotations,  same  tltle^ittse  and  ncfte  nambsr. 
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judgment."  But  he  ma;  assent  to  the.  correction 
of  a  clerical  error  in  a  judgment  or  deecee,  although 
such  a  correction  may  materially  reduce  the  amount 
to  be  recovered  by  his  client." 

Kaepixkg  jndjpuent  alive.  An  attorney  ia  not  au- 
thorized, on  his  own  motion,  to  commence  affirma- 
tive proceedings  to  keep  alive  a  judgment  whieh  he 
has  for  collection.^' 

AsBignmant  of  judgment.  An  important  limita- 
tion on  the  control  over  a  jut^ment  is  that  an  attor- 
ney has  no  implied  power  to  sell  or  assign  it,'*'  ex- 
cept on  parent  of  the  full  amount  thereof/*  unless 
the  circumstances  are  such  as  to  render  an  assign- 
ment a  proper  method  of  aooomplishing  the  pur- 
pose for  which  he  has  been  retained.*'  The  au- 
thority of  an  attorney  to  make  an  aasignmentf  or  a 
elirat's  ratificatipn  of  it,  may  be  presumed  aiter 


several  years*  acquiescence  therein.*' 

162]  (b)  Appeal  By  the  weight  of  antboiv 
ity,  an  attorney  at  law  employed  only  to  try  a  liti- 
gated issue  in  a  nisi  prius  court  has  not  thereby 
the  implied  authority  to  appeal  from,  or  to  sue  out 
a  writ  of  error  to,  a  judgment  rendered  against 
hia  client;**  nor  has  he  authority  to  bind  his  client 
to  the  payment  of  stenographer's  fees  for  services 
rendered  at  the  instance  of  the  attorney  in  tran- 
scribing the  evidence  to  be  used  in  prosecuting  a 
review  in  the  supreme  court.*°  Some  cases  hold, 
however,  that,  where  a  notice  of  appeal  is  signed 
by  an  attorney,  the  presumption  is  that  be  had  au- 
thority to  take  such  action,*^  and  that  such  presump- 
tion can  be  overcome  only  by  clear  proof,*'  especially 
if  siQiported  bpr  the  affidavit  of  the  httomey  him- 
self.**  A  distuetion  is  made  by  some  anthoritiM 


[al  Aa  »ttoniM  «n«IOT«*  to  •SMv 
imAgmmnt  on  a  JvUcmMt  note  has 

no  authority  to  alter  it,  and  altera- 
tion by  him  does  not  hind  him  client 
unless  authorized  or  ratified.  Lanum 
V.  Patterson,  143  lit.  A.  244. 

37.  David  V.  Claude  First  Nat. 
Bank,  <Tex.  Civ.  A.)  172  SW  579. 

88.  HUl  V.  Bowyer,  18  Qratt.  (Gft 
Va.)  8«4. 

(a}  Vattar  flUa  nil*,  after  Judg- 
ment in  full  for  an  account  sued 
upon.  plaintilTB  counsel  may  enter 
of  record  a  correction  of  an  error 
In  its  addition  and  reduce  It  to  the 
proper  amount.  Such  a  correction 
may  be  re^rded  as  ao  entry  of  sat- 
isfaction of  the  indKRient  pro  tanto, 
which,  for  a  part  or  the  whole,  mar 
lawfully  he  made  by  an  attorney  of 
record.  It  la  a  remittitur  of  wlilch 
defendant  and  his  Buratiea  may  take 
advantace.  Ouay  v.  Andrews.  8  Zjs. 
Ann.  141. 

88.  Cullison  V.  Lindsay,  198  Iowa 
124.  78  NW  847. 

40.  Ala. — Gardner  v.  Mobile,  etc., 
R.  Co.,  102  Ala.  836,  15  8  271.  48 
AraSR  84;  Boren  v.  McQehee,  6  Fort 
482.  SI  AmD  886. 

111.— Schroeder  v.  Wolf.  287  111.  1S8. 
81  18. 

Iowa. — Rltz  V.  Rea,  156  Iowa  181. 
ISB  NW  645;  OottreU  v.  Wheder,  89 
Iowa  754.  57  NW  433. 

K&n. — ^Hayer  -v.  fiparks,  3  Kan.  A. 
6e2,  45  P  248. 

Ky.— Smiley  v.  U.  S.  Building,  etc., 
Assoc..  82  SW  858. 

La. — ^Walden  v.  arant,  8  Mart  N. 
S.  &6e. 

Me. — Wilson  v.  Wadleigh,  36  Me. 
496. 

Miss. — Rice  V.  Troup,  62  Miss.  186; 
Head  V.  Gervais,  Walk.  431,  12  AmD 
577. 

Mo. — Wyatt  v.  Frorame^  70  Mo.  A. 
618. 

Nebr. — Henry,  etc..  Co.  v.  Halter,  S8 
Nebr.  685,  78  NW  616. 

Oh. — Boyle  v.  Seattle.  2  Cine. 
Super.  430. 

— Bosler  v.  Seartght,  148  Pa, 
241,  24  A  303;  Rowland  v.  Slate,  58 
Pa.  1»6;  Fassitt  v.  Ulddleion,  47  Pa. 
214,  86  AmD  585  [aff  5  Phila.  196]; 
Campbell's  App.,  29  Pa.  401.  72  AmD 
641;  say  v.  X^mb.  10  Pa.  Co.  209. 

8.  C — ^Mayer  v.  Blease,  4  S.  C.  10; 
Noonan  v.  Gray,  IT  S.  C  U  437. 

Tenn. — ^Maxwell  v.  Owen,  7  Coldw. 
630;  Baldwin  v.  Merrill.  8  Humphr. 
1S2:  Conley  v.  Whltthome,  (Ch.  A.) 
58  SW  380. 

See  Uttle  v.  Edwards.  68  Md.  499, 
16  A  184. 

41.  Smiley  v.  U.  8.  Bids.,  ete„ 
Assoc..  62  SW  853,  83  KyL.  260. 

40.  Painter  v.  Oibson.  88  Iowa  ISO, 
S6  NW  84  (Where  It  appeared  that 
a  Judgment  creditor  claimed  that 
plaintHI  was  liable  to  him  because 
plalntlfF  bad.  as  sheriff,  released  at- 
tached property  of  the  Judgment 
debtor  without  authority,  plalntUTs 
attorneys  having  advised  him  that 
be  was  liable.  A  settlatnent  was  had 


with  the  attorney  of  Uia  judgment 
oredHop  by  whicn.  in  consideration 
of  a  payment,  the  judgment  was  as- 
signed by  the  Judgment  creditor's  at- 
torney to  plaintiff.  It  was  held  that 
under  these  facts  the  attorney's  au- 
thority to  assign  would  be  pre- 
sumed, such  an  assignment  being  a 
proper  method  of  accomplishing  the 
settlement  which  the  attorney  had 
been  retained  to  nuike,  and  It  not 
I>eing  shown  that  the  amount  paid 
by  plaintiff  for  the  aaslfument  was 
not  the  full  amount  of  the  olalm 
made  against  hlm>. 

[a]  TMta  Bot  werramttag  Imfvr- 
eno*  of  aUOBuy*— (1>  The  facts  that 
an  attorney  coUeots  Interest  on  a 
Judgment  and  that  he  holds  the 
clerk's  memorandmn  showing  an  en- 
try of  the  Judgment  confer  no  ap- 
parent authority  on  him  to  assign 
the  judgment.  Kly  v.  Liamb,  10  Pa. 
Co.  209.  (2>  Nor  doe*  anthorlty  to 
compromise  confer  a  right  to  assign 
a  Judgment  Mayer  y.  Blease,  4  S. 
C.  10. 

43.  Gardner  v.  Mobile,  etc.,  R.  Co., 
102  Ala.  635.  15  S  271.  48  AmSR  84. 

[al  When  a  oUsat  aooapta  the  ooa- 
slderatioa  for  assignment  of  a  Judg- 
ment, his  acquiescence  and  consent 
are  conoluslvely  presumed,  unless  he 
makes  immediate  objection.  Mar- 
shall V.  Moore,  86  111.  821;  Dunn  v. 
Sprlngraeier,  7  Oh.  Dec.  (Reprint) 
339.  2  CincLBul  127. 

44.  U.  S. — Davis  v.  Wakelee,  166 
U.  S.  880,  15  sot  665.  89  L.  ed.  578; 
Kikuohi  v.  Ritchie.  202  Fed.  867,  121 
CCA  215  (construing  contract  of  re- 
tainer). 

Ala. — Riddle  v.  Hanna,  26  Ala.  484. 

Colo.— Tobler  v.  Nevitt.  46  Colo. 
281,  100  P  416,  1S2  AmSR  148  and 
note,  23  LRANS  702,  16  AnnCas  825 
and  note. 

111.— Covin  v.  Phy,  S4  111.  87. 

Iowa. — Hopkins  v.  Mallard,  1 
Oreene  117. 

Ky.— Hey  v.  Simon,  93  SW  50,  29 
KyL  816  (where  the  court  said:  "We 
do  not  mean  to  say  that  a  broader 
authority  may  not  be  conferred  upon 
an  attorney  when  he  Is  employed. 
We  only  mean  that  the  authority  to 
bring  or  '  prosecute  an  action  ends 
with  the  termination  of  the  suit"); 
Holbert  v.  Montgomery.  S  Dana  11. 

La. — Ikerd  v.  Borland,  36  La.  Ann. 
237. 

Md. — National  Park  Bank  v.  Lana- 
han,  <6  Md.  477. 

N.  J. — I>elaney  v.  Huaband,  64  N. 
J.  L.  275,  45  A  266. 

-  N.  Y.— Siepin  V.  Beck,  84  Wac  SS4, 
145  NTS  530. 

Tenn. — Coles  v.  Anderson,  8 
Humphr.  489. 

Wis. — Hooker  v.  Brandon,  76  Wis. 
8,  43  NW  741. 

See  Appeal  and  Srror  f  498. 

[a]  It  la  as  attenuy'a  da^  to 
dlaoourage  an  appeal  by  an  ignorant 
client,  where  the  case  against  him 
Is  fully  proved.  Saffrans  v.  State,  2 
LMb  (Tenn.)  148. 


[b]  A  eltr  attonsy  whose  duty  It 
Is  to  look  after  and  protect  the  in- 
terests of  the  city  in  all  legal  con- 
troversies has  the  power  on  behalf 
of  the  city  to  pray  for  an  appeal 
from  a  Judgment  against  the  city  and 
to  prepare  the  necessary  steps  for 
taking  the  same.  But  the  court  rec- 
ognises the  general  rule  that  the  re- 
tainer of  an  attorney  by  a  private 
party  to  prosecute  or  defend  In  a 
trial  court  does  not  authorise  him 
to  prosecute  an  appeal  or  writ  of 
error  in  the  same  case.  A  city  at- 
torney occupies  a  different  position, 
the  general  scope  of  bis  powers  and 
duties  being  much  larger  than  that 
of  an  attorney  for  a  private  litigant 
especially  retained  for  a  single  case. 
Connett  v.  Chicago,  114  III.  233,  2ft 
NE  280.  But  see  Peo.  v.  New  Tork, 
11  AbbPr  (N.  Y.)  66  (where  it  waa 
said  that  the  counsel  to  the  cor- 
poration of  the  city  of  New  York  a« 
such  has  no  powers  to  bind  his 
clients  larger  than  those  connected 
with  the  ordinary  relations  of  attor- 
ney and  client). 

[c]  ••The  dntles  of  an  attoney  ad 
hoc  for  an  ahsenfe  do  not  terminate 
with  the  condUBlon  of  the  suit  in 
the  lower  court,  and  It  is  Incumlwnt 
upon  him  to  appeal,  if,  in  his  opin- 
ion, his  client  can  be  benefited  there- 
by/'    Bach  v.  Ballard,  13  La.  Ann. 

[d]  Xa  Oeoi-Bla,  under  Civ.  Code 
(189S)  S  4457,  authorizing  an  appeal 
by  a  party  ia  person  or  by  his  attor- 
ney, an  appeal  may  be  entered  by  an 
attorney  at  law  without  written  au- 
thority so  to  do.  Friar  v.  Curry,  etc., 
Co.,  119  Ga.  908,  47  SB  206.  See  also 
NIabet  v.  Lawson,  1  Ga.  275  (ratlflca- 
tion).  Compare  505th  Dlst  Road 
Comrs.  V.  Grtffln,  etc..  Plank-Road 
Co.,  9  Ga.  491  (holding  that  an  ap- 
peal entered  by  an  attorney  at  law 
without  authority  from  the  party  he 

Eurports  to  represent  Is  void);  680th 
>ist.  Road  Comrs.  v.  Grtffln.  etc., 
Plank-Road  Co.,  9  Ga.  487  (where 
the  question  is  not  decided). 

46.  Tobler  v.  Nevitt.  45  Colo.  231, 
100  P  416.  132  AmSR  142  and  note,  28 
LRANS  702  and  note.  16  AnnCas  925. 

46.  Ricketaon  v.  Torres,  28  Cal. 
636;  Norberg  v.  Helneman,  68  Mich. 
210,  26  NW  481;  Kefauver  v.  Bat- 
dorf,  24  Oh.  Clr.  Ct.  664;  MeAlplao 
St.,  40  Pa.  Super.  268.  See  also  Oro»- 
venor  v.  Danforth,  16  Maaa.  74  (hold- 
in«  that  an  attorney  of  record.  In  an 
action  In  whieh  an  erroneons  Judg- 
ment has  been  rendered  against  his 
client  may  sue  out  a  writ  of  error  for 
the  reversal  of  such  Judgment  with- 
out special  authority,  and  It  Is  his 
duty  to  do  so). 

47.  Kefauver  v.  Batdorf,  24  Oh. 
Clr.  (X  664. 

[a]  The  anestlon  of  anthorlty 
Aonld  be  raised  by  an  appearance  of 
the  party  in  person  or  by  counsel. 
Thompson  v.  House,  23  Tex.  1T8. 

48.  Ring  v.  Chas.  Vogel  Paint,  etc, 
Co..  46  Mo.  A.  874. 
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between  the  power  of  an  attorney  who  is  retained 
to  try  ft  litigated  issue  and  one  employed  to  collect  a 
debt.  In  the  former  case  his  authority  is  usually 
regarded  as  ending  with  the  trial  6f  the  case;***  in 
the  latter,  be  may,  it  seems,  appeal  from  the  judg- 
ment if  it  is  against  his  client,  or  he  may  sue  out 
a  writ  of  error  to  reverse  it  without  a  new  re- 
tainer.'** Once  an  appeal  is  taken,  an  attorney  can- 
not abandon  it,"*  but  he  has  general' i>ower  to  grant 
extensions  of  time  "  and  to  manage  other  details." 

Waiver  of  right  of  appeal.  The  general  rale  is 
that  an  attorney  may  stipulate  that  the  decision  of 
the  referee  or  of  the  trial  court  shall  be  final,  and 
that  no  appeal  will  be  taken  or  new  trial  asked 
for."  On  the  other  hand,  it  has  been  held  that 
an  attorney  has  no  right  to  surrender  a  right  of 
his  client  so  substantial  as  the  right  to  appeal,  nnleas 

M.  ToUw  v.-Vrnwitt,  15  Colo.  331. 
IM  P  416.  lit  AMBR  i  V2.  23  LRAN8 
192,  1«  AnnOu  MSl 

SO.  Tobler  T.  Nerltt,  4B  Colo.  SSI. 
I«0  F  416.  1S2  AmSR  Ui.  S3  LRANS 
702,  16  AnnCas  S85. 

n,  state  Bank  v.  Green.  8  Nebr. 
S»V1^  NW  310:  L.ee  v.  Lord,  76  Wis. 
3S,  4S  NW  799,  44  NW  771.  But  Se« 
Unloh  ^Tfp^.  To.  v.  Pitkin,  14  Conn. 
174  i'holilUic  liiLit  an  attorney  may 
abandon  upiieal  already  twien  If 
he  thiiikfi  il  lo  the  interest  of  hts 
client  to  do  so). 

[al  A  onmtor  ad  hoc  i^polnted  to 
ropreseat  w  absent  defendant  has 
no  right  to  abandon  his  appeal,  and 
if  he  does  so  the  cause  will  be  re- 
instated at  the  instance  of  defend- 
ant himself.  Blenvenu  v.  Factors', 
etc..  Ins.  Co.,  33  La.  Ann.  209. 

B8.  Loutavllle,  etc.,  R.  Co.  v.  Bo- 
land.  70  Ind.  696;  State  v.  Kitchen. 
41  N.  J.  L.  229;  Hoffenberth  v.  Mul- 
ler.  12  AbbPrNS  (N.  Y.)  221. 

53.  Colanthe  Grand  Ct.  v.  Downs, 
98  Miss.  740,  63  S  417  (stipulating  bill 
of  exceptions);  Memphis  Cone.  Gas, 
etc.,  Co.  V.  Simpson,  118  Tenn.  532, 
103  8W  788  (agreement  as  to  bill  of 
exceptions). 

M.  III.— Leahy  v.  Stone,  116  111. 
A.  138. 

Iowa. — Matter  of  Heath,  83  Iowa 
215,  48  NW  1037. 

Md. — Mackey  v.  Daniel,  69  Md.  484; 
Ward  V.  HoUins,  14  Md.  168. 

N.  H. — Brooks  v.  New  Durham,  66 
N.  H.  669;  Pike  v.  Emerson,  6  N.  H. 
393.  22  AmD  468. 

Pa.— Sargeant  v.  Clark,  108  Pa. 
588;  Gatbreath  v.  Oolt,  4  Yeates  661; 
Locber  v.  Rice.  8  Pa.  Diet.  404  (by 
express  agreement  shown  on  record). 

Wash. — Jones  v.  Spokane  Valley 
Land,  etc,  Co.,  4«  Wash.  148,.  87  P 
66. 

Eng. — In  re  West  Devon  Great 
Cona  Mine,  88  Ch.  D.  51,  54  (where 
Cotton,  L.  J.,  said;  "Now  every  com- 
promise involves  an  undertaking  not 
to  appeal.  It  therefore  cannot  be  be- 
yond the  authority  of  counsel  to  un- 
dertake that  hlB  clients  shall  not  ap- 
peal"). 

[a]  A  oonaeat  made  by  the  Janlor 
oenasel  In  the  absence,  and  without 
the  authority,  of  the  senior  counsel, 
the  solicitor,  or  the  client,  undertak- 
ing on  behalf  of  the  client  that  there 
should  be  no  appeal  in  case  costs 
were  not  given  against  him,  is  not 
binding.  Caswell  v.  Toronto  R.  Co., 
24  Ont.  L.  R.  339,  19  OntWR  785,  2 
OntWN  1406,  18  OntWR  464,  3  Ont 
WN  656i  .- 

5S.  Kf-oughan  v.  Equitable  Oil  Co., 
116  La.-  773,  775.  41  S  88  (where  the 
court  said :  "The  learned  counsel 
for  appellant  urges,  however,  that 
the  mandate  of  an  attorney  at  law 
does  not  extend  to  the  waiving  of 
the  right  of  appeal,  and  we  think  the 
contention  is  well  founded.  The  man- 
date of  the  attorney  Is  to  prosecute 
and  defend,  and  not  to  waive  or  aban- 
don.   While  the  battle  is  raging  the 


proper  meaaures  of  attack  or  de- 
fense are  necessarily  left  largely  to 
hie  Judgment,  and.  If  It  an>ears  to 
him  good  strategy  to  waive  certain 
rights,  he  may  do  ao,  and  the  client 
be  bound,  as  a  general  proposition; 
but,  after  the  battle  has  been  brought 
to  a  close  by  Judgment,  he  cannot 
take  upon  himself  to  nuute  a  gratu- 
itous abandonment  of  the  right  of 
his  dlent  to  renew  the  contest"); 
Bates  V.  Voorhees.  20  N.  Y.  525;  Feo. 
V.  New  York,  11  AbbPr  (N.  Y.)  66. 
But  see  Smith  v.  Barnes,  9  Misc.  368, 
29  NTS  692  (holding  that  an  attor- 
ney may  stipulate  that  the  decision 
of  the  court  shall  be  final,  and  may 
thus  waive  the  right  of  appeal);  Ia 
Socl£t«  Cauadlenne-Prancalse  de 
Construction  v.  Daveluy,  SO  Can.'  8. 
C.  449. 

[a]    A  oorporaUon  ooniiael  has  no 

power  to  waive  the  right  of  the  city 
to  appeal  and  to  release  errors  in  the 
record  and  proceedings.  O'Neill  v. 
Chicago,  16»  111.  A.  646. 

Se.  Read  v.  French,  28  N.  Y.  Z86; 
Schelly  v.  Zlnk,  13  Hun  (N.  Y.)  538; 
Clussnian  v.  Merkel.  16  N.  Y.  Super. 
402;  HoppiDg  V.  Quln.  12  Wend.  (N. 
Y.)  617. 

67.  Trttsch  v.  Covington.  161  Ky. 
171,  170  SW  518;  Quinn  v.  Lloyd,  SO 
N.  T.  Super.  6S8,  5  AbbPrNa  281,  36 
HowPr  878. 

6«.  Gable  v.  Hain,  1  Penr.  &  W.  (Pa.) 
264  (holding  that,  where  a  Judgment 
in  ejectment  is  entered  by  agreement 
of  the  parties,  and  Is  to  be  released 
on  the  payment  of  a  certain  sum  on- 
or  before  a  certain  day,  and  the 
money  is  not  paid  on  or  before  that 
day.  the  Judgment  becomes  abso- 
lute; and  the  receipt  of  the  money  by 
the  attorney  of  plalntlfl  after  the 
day,  without  his  knowledge,  will  not 
deprive  him  of  his  right  to  the  land). 

SO.  Hoibert  v.  Montgomery,  6  Dana 
(Ky.)  11. 
00,  See  supra  |  161. 
61.  U.  8.— Erwin  v.  Blake,  8  Pet. 
18.  8  L.  ed.  852;  Lasher  v.  Radel,  170 
Fed.  723;  Brown  v.  Arnold.  131  Fed. 
723,  67  CCA  126  [rev  127  Fed.  S87]. 

Ala. — Henderson  v.  Planters',  etc.. 
Bank.  178  Ala.  420,  69  S  493:  <^rroll 
v.  Burgin,  169  Ala.  408,  410,  48  S 
667  [cit  Cyc];  Fraaler  v.  Parks,  56 
Ala.  363. 

Ark. — Conway  County  v.  Little 
Rock,  etc.,  R.  Co.,  39  Ark.  60;  Miller 
V.  Scott,  21  Ark.  896. 

Colo. — Black  V.  Drake,  2  Cola  SSO. 
'  Connl — Brackett  v.  Norton.  4  Conn. 
617,  10  AmD  179. 

Ind. — ^Newman  v.  Klser,  128  Ind. 
258,  26  NE  1006. 

Iowa. — McCarver  v.  Nealey,  1 
Greene  360. 

Ky. — Tyler  v.  CockrelL  107  SW  799, 
801.  32  KyL  1126  [cit  Cyd;  Canter- 
berry  v.  Com.,  1  Dana  416. 

Md.— Baltimore,  etc.,  R.  Co.  v.  Flts- 
patrlck,  '36  Md.  619  (attorney  em- 
ployed by  prochein  ami). 

Mass. — Lewis  V.  Gamage,  I  Pick. 
347;  Langdon  v.  Potter,  18  Mass.  319. 


authority  to  do  so  has  been  expressly  conferred." 

[$  163]  (c)  Vacating  Jndgment  or  Opening  De- 
fault. An  attorney  may  open  a  default  which  hu 
been  taken,  whether  properly  or  impropeiiy,  against 
the  opposite  party,  and  may  vacate  the  jndgment 
entirely,  even  against  the  instructions  of  his  client'* 
This  authority  does  not  extend  to  judgments  other 
than  those  by  default  nor  does  it  extend  to  all 
cases  of  judgment  by  default."'  An  attorney  can- 
not consent  to  have  a  judgment  secured  by  him 
for  his  client  set  aside  and  a  new  trial  granted." 

164]  (d)  Beceiving  Payment  and  Givinc  Sat- 
isfaction. In  spite  of  the  strict  rule  above  men- 
tioned,"" it  appears  that  an  attorney,  by  virtue  of 
his  general  authority,  may  receive  the  money  due 
on  a  judgment  and  may  satisfy  it;'*  and,  until  de- 
fendant has  notice  of  a  revocation  of  such  authority. 

Mo.— Rhlnehart  v.  New  Madrid 
Banking  Co..  99  Mo.  A.  S81,  71  SW 
315;  Roberts  v.  Nelson,  22  Mo.  A.  28 
(attorney  coOwner  of  Judgment). 

N.  J. — Faughnan  v.  Bllnbeth,  61  N. 
J.  L.  309,  S3  A  212;  Wyckoff  t.  Ber- 
gen. 1  N.  J.  L.  248. 

N.  T.— Steward  v.  BIddleenm,  2  N. 
T.  103;  Matter  of  Amsterdam  Ave.. 


112  App.  DIv.  160,  98  NYS  881;  Tito 
V.  Seabnry.  18  MIbc.  283.  41  NYS  1041. 

Pa.— Klsslck  V.  Hunter.  184  Pa.  174, 
39  A  88;  Welst  v.  Lee.  S  Yeatea  47. 
See  also  Bracken  v.  Pittsburgh,  10 
PlttsbLegJNS  202. 

B.  C— -Haines  v.  Wilson,  85  8.  C 
338.  67  SB  311;  Mordecal  v.  Charles- 
ton County,  8  S.  C.  100;  Public  Ac- 
count (3omr8.  V.  Rose,  1  S.  C.  Bq. 
461. 

Tenn. — Maxwell  v.  Owen,  7  Coldw. 
680. 

Tez^— Gartwrlght  t.  Jone^  12  T«. 

'  Va.— Wilson  v.  Stokea,  4  Uunf.  (18 
Va.)  465;  Branch  v.  Burnley.  1  Call 

(6  Va.)  147. 

Wis. — Flanders  v.  Sherman,  18  Wis. 
676. 

See  Lamb  v.  Williams,  68  Mod.  St. 
87  Reprint  8$»,  1  Salk.  81,  91  Reprint 
83;  Latuch  v.  Pasherante,  1  Salk.  80, 

91  Reprint  81. 

Ont. — Moody  v.  Tyrrell,  6  Ont.  Pr. 
813. 

[a]   An  Kttonwr  for  aa  iafas^  (1) 

In  an  action  by  his  guardian  ad  litem, 
has  authority  to  satisfy  a  Judgmeat. 
State  V.  Bailinger,  41  Wash.  83.  81  P 
1018,  8  LRANS  72  and  note.  <2)  An 
attorney  employed  by  the  prochein 
ami  of  an  Infant,  where  there  Is  no 
guardian,  has  authority  to  receive  and 
to  receipt  for  money  due  on  a  Judg- 
ment entered  on  a  verdict  In  a  suit 
for  damages  suffered  by  the  Infant; 
and  the  payment  by  defendant  to  the 
attorney  of  record  Is  binding  on  the 
Infant.  Btroyd  v.  Pittsburg  TrmcL  Co.. 
16  Pa.  Super.  246.  (3)  But  In  New 
York  the  right  of  an  attorney  for  the 
guardian  of  an  Infant,  under  Code 
Civ.  Proc.  i  1260  subd  1,  to  satisfy 
a  Judgment  recovered  is  limited  by 
1  474,  requiring  a  bond  from  the 
guardian  before  receiving  money  of 
an  infant,  so  that  a  satisfaction  by 
the  attorney  and  payment  by  him  to 
the  guardian,  without  the  giving  of 
security  by  the  latter,  do  not  dis- 
charge the  Judgment.  Greenborg  v. 
New  York  Cent.,  etc.,  R.  Co..  210  N.  Y. 
606,  104  NB  931  [aff  160  App.  Div. 
888,  144  NYS  11181. 
.  .  [b]  rarmsnt  to  tte  atfeOMr  ^ 
the  state  is  not  a  satisfaction '  of  a 
Judgment  In  its  favor,  and  h«  has 
no  power  to  release  It.  Peacook  t. 
Pembroke.  8  Md.  848. 

[c]  Oonfesslon  of  Jmdgmsni. 
general  attorney  has  not  uie  power 
to  satisfy  a  Judgment  obtained  by 
confession  without  the  aid  of  his  pro- 
fessional skill,  unless  authorised 
specially  so  to  do.  Ely  v.  Lamb,  10 
Pa.  Co.  209;  Zimmerman  v.  Floyd, 
«tc  20  LancLRev  (Fa.)  17. 


For  later  oases,  dSTalopsMmtg  and  tOuagn  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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he  will  be  entitled  to  credit  for  all  pAyments  made 
to  saoh  attorney.^^  But  an  assignment  of  a  judg- 
ment by  a  client  revokes  such  authority,"'  and  in 
any  case  a  client  may  enjoin  the  collection  thereof 
by  his  attorney."*  An  attorney  has  no  authority 
to  ezeeute  a  satisfaction  of  a  judgment  in  behalf 
of  his  client,  without  payment,'^  although  there  is 
a  presumption  that  such  an  entry  of  satisfaction 
was  made  by  special  authority,'"  especially  where 
the  client  fails  to  act  promptly  in  disavowing  the 
act  of  his  attorney."^  So  an  attorney  has  no  author- 
ity to  accept  satisfaction  of  a  judgment  for  less  than 
the  full  amount  due although  there  is  no  objection 
to  his  enterii^  a  remittitur  where  an  excessiTe  ver- 
dict prevents  a  cause  from  going  to  judgment.'* 
An  attorney  faas  no  anthority  to  accept  anything 
but  money  in  payment  of  a  ju^n^nent,^"  except 

68.    Henderson  v.  Planters',  etc.. 
Bank,  ITS  Ala.  420.  69  S  4dS. 

[a]  Unltotion  to  ttaw^In 
New  Tork  an  attorney  la  not  entitled 
to  noaive  payment  a(t«r  two  years. 
Chantauoua  County  Bank  v.  Risley, 
4  Den.  (N.  Y.)  4S0. 

as.  Tnimbull  v.  Nicholson,  27  111. 
149;  Robinson  v.  Brannan,  SO  N.  Y. 
208;  Mordecal  v.  Charleston  County,  8 
S.  C.  100.  _ 

[a]    -Whan,  after  ttw  aMtfaaunt 
-         - T,  defendai 


where  the  judgment  is  for  the  possession  of  chattels 
or  other  property.''^ 

[$  165]  (e)  Institution  and  Control  of  Proceed- 
ings for  Collection — aa.  In  GeneraL  An  attorney, 
after  obtaining  judgment  for  bis  client,  may  have 
execution  issued  thereon  and  may  take  such  other 
usual  steps  as  may  be  proper  and  necessary  to  se- 
cure its  payment.'^  But  the  prosecution  of  subse- 
quent actions  and  proceedings  to  reach  the  property 
of  tbe  ju^;ment  debtor,  or  to  enforce  liability 
gainst  his  sureties  upon  supersedeas,  is  not  witb^ 
his  authority." 

166]  bb.  EzeeatknL  After  an  attorney  has 
had  an  execution  issue  on  a  judgment,  he  may,  by 
force  of  his  or^nal  retainer,  receive  payment  on  it, 
and  such  payment  will  bind  his  client;'*  but  he 
cannot  discharge  an  execution  on  payment  of  less 


of 


_  fmSgmitnt  for  plaintiff,  defendant 
appealed  and  the  Judgment  was  af- 
flnned.  and  the  attorney  who  had 
represented  plaintiff  represented  the 
iissl^ee  on  the  appeal,  although  he 
had  been  paid  by  plaintiff,  the  attor- 
ney had  authority  to  receive  pay- 
ment and  acknowledge  satisfaction  of 
(he  Judgment  after  the  afflrmance. 
Hayes  v.  Koepfll,  46  Wash.  43,  44. 
«9  P  151  (where  the  court  said:  "If 
the  appellant  acquired  title  to  the 
Jadsment  by  the  assignment,  Dore 
was  his  attorney  pending  the  appeal 
and  the  subsequent  proceedings;  and 
thlB.  notwithstanding  he  may  have 
been    paid  by  Zlndorf,   the  original 

Klalntlff.  Being  his  attorney,  he 
ad  the  right  To  satisfy  tbe  judg- 

"e^  l''i7m'  ^'  **  ^ 

a^Lesher  v.  Radel.  170 

Fed.  72S. 

Colo. — McMurray  v.  Marsh,  12  Oolo. 
A.  »&.  64  P  852. 

<3a. — Phillips  V.  I>obblns,  56  Oa. 
•17. 

Kan. — Rounsaville  v.  Haien.  33 
Kan.  71,  6  P  422.  »  «  „ 

Ky. — Harrow  T.  Farrow,  7  R  Mon. 
ISS.  45  AmD  60. 

T,!^. — ^Morgan  v.  His  Creditors,  19 

^^i— WUson  V.  Wadlelgh,  36  Mo. 
4t0. 

Mlcb. — ^Fats  V.  Leyendecker,  157 
Mich.  »66.  IM  NW  100. 

Mo. — State  v,  Hoeffnor.  124  Mo. 
492,   X8  SW  1;  State  v.  Clifford.  28 

anr  g 

Nebr. — Smith  v.  Jones,  47  Nebr. 
108.   St  NW  19,  53  AmSR  619. 

N.  J. — Faugfanan  v.  Eltiabeth,  68 

N  T.— Beers  V.  Hendrlckson,  46  N. 
T  666:  Wood  V.  New  York,  44  App. 
IrtT.  899,  60  NTS  769;  Kellogg  V. 
OllbACt.  10  Jota^s.  820.  6  AmD  8S6. 

Tenn.-T<::onl6y  v.  Whltthome,  (Ch. 
A.)  68  SW  380.  „.   ,  ^ 

^ex, — Toungberg  v.  El  Paso  Brick 
Co..  <Civ.  A.)  166  SW  716. 

fal  Bvea  whare  aa  attoraer  holds 
a  faMBMUk  iv  Tlrtae  oX  aa  assign- 
tnr^-  as  security  for  debts  due  him 
personally,  his  satisfaction  of  it 
wltbout  payment  Is  void  as  to  all  ex- 
ceot  bis  own  Interest.  Beers  v.  Hen- 
drlclcaon.  46  N.  T.  665;  Lewis  v. 
Woodruff,  15  HowPr  (N.  T.)  539. 

SeT  wills  v.  Chandler.  2  Fed.  273, 
1  McCrary  276:  Wyckoff  v.  Bergen,  1 
I*  J.  u  248;  Miller  v.  Preston,  154 
6S.  *6  A  1041;  Wheeler  v.  Alder- 


man, 34  S.  C.  633,  13  SE  678,  27  Am 
SR  842. 

ST.  Summerrllle  v.  Galey,  46  Pa. 
Super.  62. 

68.  See  Infra  SI  166.  177. 
es.  Mead  v.  Buckner,  2  La.  286; 
Case  v.  Hawkins  S3  Miss.  702;  Pick- 
ett V.  Ford,  6  Miss.  246;  Lamb  v. 
Williams,  6  Hod.  82,  87  Reprint  839. 
1  Salk.  89,  91  Reprint  88. 

70.  Ma«lll  V.  Rugeley,  (Tex.  Civ. 
A.S  171  SW  628.   And  see  Infra  I  180. 

71.  Ely  V.  Liscomb,  24  Cat.  A.  224. 
140  P  1080. 

TS.  U.  S.— Erwln  v.  Blake.  8  Pet 
18,  S  L.  ed.  862;  Union  Bank  v.  Geary, 
5  Pet.  99,  8  I4.  ed.  00;  Brown 
Arnold.  131  Fed.  723.  67  CCA  126 
[rev  127  Fed.  887];  Wills  v.  Chand- 
ler, 2  Fed.  278,  1  McCrary  276. 

Ala. — Albertson  v.  Goldsby,  28  Ala. 
711,  65  AmD  380. 

Colo. — Tobler  v.  Nevitt,  46  Colo. 
231,  100  P  416,  132  AmSR  142  and 
note,  23  LRANS  702,  16  AnnCas  926. 

Ga. — Parker  v.  Home  Mut.  BIdg., 
etc..  Assoc.,  114  Ga.  702,  40  SE  724. 

Me. — ^Whlte  v.  Johnson,  67  Me.  287. 

Md. — Farmers  Bank  v.  Mackall,  8 
GUI  447. 

Mass, — Parker  v.  Dawning,  18  Masa 

466. 

Mich.— Foster  v.  Wiley,  27  Mich. 
244,  15  AmR  185. 

Minn. — Nelson  v.  Jenk^  61  Minn. 
108,  62  NW  1081. 

Mo.— Vaughn  v.  Fisher,  88  Mo.  A. 
29. 

Nebr. — Lamb  v.  Wilson,  8  Nebr. 
(Unoff.)  605.  97  NW  326  [reh  den  70 
Nebr.  729,  98  NW  37]. 

N.  Y.— Ward  v.  Roy,  69  N.  T.  96; 
Steward  v.  Blddlecum,  2  N.  T.  103; 
Barber  v.  Dewes,  101  App.  Div.  432, 
91  NTS  1069  [aff  184  N.  T.  548  mem, 
76  NE  1089];  Magnolia  Metal  Co.  v. 
Sterllngworth  R.  Supply  Co.,  26  Misc. 
63.  56  NTS  478,  «  AnnCas  406  [aff  87 
App.  Dlv.  366,  56  NTS  l*];  Crulk- 
Bhank  v.  Goodwin,  20  NTS  757: 
Shauneasy  v.  Traphagen.  13  NTSt 
764;  Slmpkins  v.-  Page,  1  CodeRep 
107;  Corning  v.  Southland,  3  Hill  552. 

Dr.— De  Vail  v.  De  Vail,  67  Or.  128, 
109  P  766.  110  P  706. 

Pa.— KlBBlck  v.  Hunter.  184  Pa.  174, 
39  A  83;  McDonald  v.  Todd,  1  Grant 
17. 

S.  C. — Haines  v.  Wilson.  86  8.  C. 
888.  67  SE  311;  Cauthen  v.  Cauthen, 
76  S.  C.  226,  66  SE  978;  Hyama  T. 
Michel.  37  S.  C.  L.  808;  Poole  v.  Olat. 
16  8.  C.  L.  269. 

Vt.— Gibson  V,  Holmes,  78  Vt.  110, 
62  A  11,  4  LRANS  461. 

Can. — ^Hett  v.  Pun  Pong,  18  Can.  S. 
C  290,  296  (where  it  was  said: 
"When  a  client  retains  a  solicitor  to 
collect  a  debt  he  makes  no  distinc- 
tion between  tbe  services  required 
for  that  end  before  Judgment  and 
those  to  be  rendered  after  Judgment; 
the  retainer  is.  In  the  view  of  the 
client,  not  merely  to  establish  the 
right  by  bringlne  the  action  and  re- 
covering the  Judgment,  stopping 
there,  but  to  get  the  money"). 


Que. — Folsy  dit  Frenlere  v.  Wur- 
tele.  IS  RevLeg  677. 

[a]  Snoh  antliorltr  oa  th»  part 
of  an  attorney  is  presvmed.^ — Simp- 
son V.  Lombas,  14  La.  Ann.  103;  Row- 
lett  v.  Shepherd,  7  Mart.  N.  S.  (La.) 
513. 

[b]  An  attorney  who  Is  Bot  tlie 
Begalar  attorney  In  the  oaas*  may 

sue  out  execution  in  his  own  name 
without  any  formal  substitution. 
Thorp  v.  Fowler,  6  Cow.  (N.  T.) 
446. 

[c]  XHmaiMs  of  siEMutiOB  BMUUaff 
appeal  or  atv- — An  attorney,  oy  vir- 
tue of  this  general  authority,  cannot 
consent 'to  the  Issuance  of  an  execu- 
tion against  the  property  of  his  client 
while  a  proper  supersedeas  bond  is 
on  file  to  provide  for  an  appeal. 
Nebraska  State  Bank  v.  Green.  8 
Nebr.  297,  1  NW  210. 

[d]  An  attorney  employed  to  ool- 
lectt  a  claim  has  authority  by  virtue 
of  his  original  retainer,  after  he  ob- 
tains Judgment,  to  Institute  supple- 
mentary proceedings  thereon,  and  to 
procure  the  appointment  of  a  re- 
ceiver. These  are  proceedings  in  the 
suit.  But  he  has  no  authority,  by 
virtue  of  such  retainer,  to  commence 
an  action  In  the  name  of  the  receiver 
against  a  third  person  to  set  aside  as 
fraudulent  a  conveyance  from  tbe 
Jud^ent  debtor.    Ward  v.  Roy,  69 

[e]  befeadaafs  attorney  la  salt 
to  enforoe  Uen  of  mortgage.^ — Where 
an  attorney  Is  employed  by  defend- 
ant in  a  suit  to  enforce  the  Hen  of 
a  mortgage,  the  relation  of  attorney 
and  client  continues  In  general  untU 
the  flnal  determination  of  the  mat- 
ter by  the  confirmation  of  the  sale. 
Manning  v.  Hayden,  16  F.  Cas.  No. 
9,043.  5  Sawy.  360. 

73.  Lamb  v.  Wilson.  70  Nebr.  729. 
98  NW  37  [reh  den  3  Nebr.  (UnofL) 
605.  97  NW  326]. 

[a]  inwtltntlng-  new  salt  am  rstan 
ansatlslMl. — "An  attorney  is  the  rep- 
resentative of  his  client  in  court;  he 
is  held  to  be  authorised  to  commence 
and  conduct  that  cause  to  final  Judg- 
ment and  execution,  and  to  do  what- 
ever is  usual  and  necessary  to  bring 
about  that  end,  through  all  the  forms 
and  stages  of  legal  prooeedlnga 
Further;  tiiere  are  caaes  where  It  la 
held,  that  he  may  go  b^ond  thla  aa 
if  the  execution  Is  returned  unsatls- 
lled  ...  he  may  proceed  to  collect 
the  debt,  by  Instituting  a  new  suit 
on  the  Judgment."  Derwort  v.  Loom- 
er,  21  Conn.  245.  266. 

74.  U.  S. — Union  Bank  v.  Oeary,  6 
Pet.  99,  8  L.  ed.  60. 

Ark. — Williams  v.  State,  66  Ark. 
169,  46  SW  186. 

Oa. — Lane  v.  Brlnson,  12  Ga.  A. 
760,  78  SE  725  (holding  that  an  at- 
torney may  control  the  execution,  in 
an  action  where  he  has  obtained 
Judgment  for  his  client,  to  satisfy 
his  lien  for  fees). 

Me. — White  v.  Johnson,  67  Me.  287; 
Oray  v.  Wass,  1  Me.  267. 
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than  the  full  amount.^"  If  a  client  receives  the  exe- 
cution into  his  own  hands,  and  pays  his  attorneys 
his  costs,  the  power  of  the  attorney  is  at  an  end,  and 
lie  will  no  longer  be  authorized  to  receive  the  money 
due  on  the  execution.^^  It  is  also  within  the  scope 
of  an  attorney's  general  employment  to  direct  the 
sheriff  as  to  the  time  and  manner  of  enforoii^p  an 
execution,'^  and  all  directions  given  to  the  sheriff 
and  representations  made  to  Iiim  r^arding  the  re- 
turn  of  an  execution  are  binding  on  a  client.'*  It 
aeems  that  an  attorney  has  no  )>nwer  to  release  prop- 
erty which  has  been  levied  on,'"  to  appoint  an  vp- 
praiser,^^  or  to  agree  that  the  proceeds  of  an  execu- 
tion be  paid  to  a  surety."' 

Stay  of  ezecntloiL  It  has  been  held  that  an  at- 
torney cannot  grant  a  stay  of  execution,  unless  au- 
thority therefor  has  been  expressly  granted.*^  On 
the  other  hand,  where  a  stay  of  execution  is  moder- 
ate, it  has  been  held  to  be  within  an  attorney's 
power  to  grant  one.** 


H1b8. — Butler  v.  Jones.  8  HIM.  687, 
40  AmD  82. 

Mo. — Mllllken  v.  McBroom,  38  Mo. 
142. 

P>a. — ^Henderson's  App.,  4  Pennyp. 
239. 

8.  C. — Mayer  v.  Blease,  4  S.  C.  10; 
Bute  V.  Easterilnff,.  SO  S.  C  L. 
SIO. 

Va. — ^Wilson  v.  Stoku,  4  Munf.  4S5. 
See  Infra  I  17a. 

fa]  AwtliMttr  to  VMMtn  aumar  to 
MdMin  land  sold  o>  MwenUon^lp 

Brwtn  T.  Blake,  8  Pet.  (U.  8.)  18, 
2E.  8  U  ed.  862.  Story,  J.,  said: 
"Now,  It  18  not  denied,  that  an  attor- 
ney at  law,  in  virtue  of  ble  general 
authority  as  such,  is  entitled  to  take 
out  execution  upon  a  judgment  re- 
covered by  him  for  hie  cllenl,  and 
to  procure  a  satisfaction  thereof  by 
a  levy  on  lands  or  otherwise,  and  to 
receive  the  money  due  on  the  execu- 
tion: and  thus  to  discharge  the  exe- 
cution. And  if  the  Judgment-debtor 
has  a  right  to  redeem  the  property 
■old  under  the  execution  ...  by  pay- 
ment of  the  amount  to  the  Judgment- 
oredltor  who  has  become  the  pur- 
chaser of  the  property,  there  is  cer- 
tainly strong  reason  to  contend,  that 
the  attorney  is  Impliedly  authorized 
to  receive  the  amount,  and  thus  Indi- 
rectly to  discharge  the  lien  on  the 
land.*'  But  see  Howard  v.  Kelly,  137 
Iowa  76.  79.  114  NW  544,  129  AmSR 
274  (where  It  was  held  that,  where 
the  purdiaaer  at  an  execution  sale 
held  the  certificate  of  sale,  this  at- 
torney was  not  authorized  to  accept 
from  a  llenholder  the  amount  due 
thereon,  and  to  bind  his  client  by  an 
agreement  to  have  the  certificate  as- 
signed to  the  llenholder.  The  court 
said:  "Doubtless  an  attorney  has 
implied  authority  to  accept  payment 
of  a  Jadgment  obtained  by  him  for 
and  on  behalf  of  his  client;  but  when 
that  jadgment  Is  satisfied  .as  it  was 
In  this  case,  by  a  sale  of  the  prop- 
erty, and  the  amount  thereof  la  repre- 
sented by  a  new  form  of  Hen.  which 
is  In  Itself  the  subject  of  contract, 
and  which  gives  new  and  added 
rights  and  privileges,  no  implied  au- 
thority exists  In  the  attorney  pro- 
curing the  Judgment  with  reference 
thereto"). 

79.  Jewett  v.  Wadlelgh.  32  Me. 
110;  Lewis  v.  Gamage,  1  Pick.  {Mass.) 
847.  See  also  Brock  v.  Mcl>ean,  Tay- 
lor (U.  C.)  398. 

76,  Parker  v.  Downing,  13  Mass. 
465. 

77.  U.  S.— Erwln  v.  Blake,  8  Pet 
16,  8  L.  ed.  852. 

Ala.— Smith  v.  Qayle,  68  Ala.  900. 

Conn. — Derwort  v.  Loomer,  21 
Conn.  245 ;  Brackett  v.  Norton,  4 
Conn.  517,  10  AmD  179. 

111.— Smyth  v.  Harvls,  81  HI.  »,  83 
AmD  302. 

Ind.— State  v.  Boyd,  63  Ind.  428. 


Me.— Jennev 
Me.  188. 

N.  H.— Stevens  v.  Colby.  46  N.  H. 

163. 

N.  T.— Read  v.  French,  28  N.  T. 
286:  Corning  v.  Soutbland,  3  Hill  662; 
Walters  v.  Sykes,  32  Wend.  666;  Oor- 
ham  v.  Gale,  7  Cow.  739,  17  AmD 
649. 

Pa. — Lynch  v.  Com.,  16  Serg.  te  R. 
398.  16  AmD  6S2. 

Vt.—Wlllard  V.  Goodrich,  81  Vt. 
697;  Kimball  v.  Perry,  15  Vt.  414. 

Compare  WaUbridga  v.  Hall,  4 
Man.  841  (holding  that  an  attorney 
has  no  Implied  authority  to  give  in- 
Btructlons  to  a  sheriff  to  seise  any 
particular  goods). 

[a]  AmroTiaff  oflow^  x*o*lpt  for 
goods  atiaiflwd^-^n  attorney,  with- 
out any  special  authority  therefor, 
may  approve  of  a  receipt  taken  by 
an  ofBcer  for  personal  property  at- 
tached by  him,  and  may  thereby  re- 
lieve him  from  his  obligation  to  re- 
tain and  produce  the  property,  so  that 
It  may  be  taken  on  execution.  Jen- 
ney  v.  Delesdernier,  20  Me.  183. 

[b]  Binding  oUsBt  to  sale  of  at- 
tached proper&i^ — Where  goods  taken 
on  execution  and  In  the  hands  of  the 
sheriff  are  of  a  perishable  nature 
and  liable  to  be  stolen,  the  attorney 
of  the  attaching  creditor  has  author- 
ity to  bind  his  client  to  a  sale  of 
them,  "upon  the  terms  that  the 
money  should  not  be  paid  over  to 
either  party,  but  retained  by  the  aher- 
iff  and  paid  into  court,  to  abide  the 
order  of  the  court."  It  makes  no 
difference  in  such  a  case  to  whom  the 
property  really  belongs.  Nslson  v. 
Cook.  19  in.  440. 

rc]  Bsiiswliig  sxaoutloar— An  at- 
torney may  permit  a  sheriff  to  renew 
an  execution  in  the  name  of  a  client. 
Cheever  v.  Mirrick,  2  N.  H.  376. 

78.  McClure  v.  Coldough,  5  Ala. 
66:  White  V.  Johnson.  67  Me.  287; 
Howard  v.  Whlttemore,  9  N.  H.  188; 
Kimball  v.  Perry,  16  Vt.  414. 

7*.   See  InfraJ  178. 

SOw  Dodgs  V.  Prince.  4  Vt.  191. 

81.  Luce  V.  Foster,  42  Nebr.  818. 
60  NW  1027. 

80.  Doe  V.  IngersoU.  19  Miss,  249, 
49  AmD  S7  (postponing  a  lien);  Pen- 
dezter  v.  Vernon,  9  Humphr.  (Tenn.) 
83. 

83.  Hlllandon  v.  McMlcken,  7 
Mart.  N.  S.  (La.)  84;  Wieland  v. 
White.  109  Mass.  392;  SUvts  v.  Ely, 
3  Watts  ft  8.  (Pa.)  420. 

84.  Lynch  v.  Com..  IS  Serg.  St  R. 
(Pa.^  368,  16  AmB  682. 

[a]  Postponing  sxMmtloa  aal*. — 
"The  attorney  is  In  some  degree  the 
agent  as  well  as  lawyer  of  the  plain- 
tiff: when  execution  ha^  Issued,  he 
often  gives  time  to  the  defendant, 
and  directs  the  sheriff  to  postpone  a 
sale  advertised;  and  so  far  as  I  know, 
this  has  always  been  taken  as  a  Jus- 


[  $  167]  cc  Judicial  Sftle.  An  attorney  may  give 
the  sher^  binding  directions  regarding  an  eieea- 
tion  sale,**  and  if  an  attorney  obtains  a  wroi^fnl 
order  of  sale  big  client  is  liable  tberefor.*^  Rea- 
sonable stipulations  regarding  the  sale  are  also 
within  the  scope  of  a  general  retainer,"'  but  iin- 
proper  arrangements  r^arding  the  manner  of  gale 
will  not  be  binding  on  a  client."' 

PnrctaftBing  property  sold  under  execntion.  The 
general  rule  is  that  an  attorney  at  law,  as  such, 
has  no  authority  to  purchase  for  bis  client  the  lat- 
ter's  property  sold  under  execution  in  the  proceed- 
ings in  which  the  attorney  is  employed;""  bat  tlie 
contrary  has  also  been  held;""  nor  can  an  attoraey 
buy  for  only  one  where  he  represents  several  joint 
parties."" 

168]  c  In  Hatters  Not  Immediate  Oon- 
nectad  with  Utlgaticni— (1)  Acknowledginf  OUost's 
Indebtedness.  An  attorney  has  no  impUed  power  to 
bind  his  client  by  acknowledging  a  debt'*  The 
Delesdernier,  20 


tiflcatlon  to  the  sheriff  for  not  sell- 
ing. Such  discretionary  powers  are 
necessary  for  the  plalnttfTs  Interut: 
without  the  exercuw  of  tbem,  manr 
times,  and  under  many  clrcom- 
stances,  property.  sufHclent  to  par 
the  debt,  would  not  sell  for  enonn 
to  pay  tfas  costs."  Per  Huston.  J.. 
In  Lynch  v.  Com„  16  Serg.  &  R.  (Fa.) 
3«8.  369.  16  AmD  682. 

88.  Vaughn  v.  Fisher,  83  Mo.  A 
29. 

88.  Farmers'  Trust,  etc  Bank  t. 
Ketchum,  8  F.  Cas.  No.  4,670,  4  lie- 
Lean  120;  Nelson  v.  Coolt.  19  III.  449 
(that  proceeds  shall  be  brought  lute 
court  and  kept  for  future  distribu- 
tion); Reamer's  App.,  18  Pa.  610  (as 
to  mode  of  sale).  See  also  Story  t- 
Hawkins.  8  Dana  (Ky.)  13  (where  a 
confirmation  of  sale  by  attom^s  vu 
held  authorised). 

87.  Kronschnable  v.  Knoblauch.  21 
Minn.  66  (private  sale  by  person 
other  than  sheriff);  Person  v. 
Leathers,  67  Mlsa  548,  7  S  891  (nle 
of  lands  in  solldo) :  Philadelphia  Fire 
Assoc.  V.  Ruby.  68  Nebr.  730,  79  NW 
723  (that  the  purchaser  at  the  Judi- 
cial sale  shall  pay  the  amount  of 
his  bid  to  a  third  person  Instead  of 
to  the  ofTlcer  making  the  sale). 

•a,  U.  S. — Savery  v.  Sypher,  < 
Wall.  167,  18  L.  ed.  822;  Bauman  v. 
Bschalller,  184  Fed.  710,  107  CCA  41 

Cal. — Fisher  v.  Mclnerney,  187  CiL 
28,  «9  P  632.  907,  92  AmSR  88. 

N.  Y. — Hawley  v.  Ciamer.  4  Oow. 
717:  Beardsley  v.  Root.  11  Johns.  414, 
6  AmD  386. 

Pa.— Menard's  Case,  1  Walk.  47L 

Tenn. — ^Washington  v.  Johnaim.  7 
Humphr.  468. 

88.  Fabel  v.  Boykln.  55  Ala.  383 
(holding  that  there  Is  no  Impropriety 
In  an  attorney's  representing  bis 
client  at  a  sherlfTs  sale  of  property 
to  pay  an  execution  in  his  favor  and 
In  merely  purchasing  the  property 
for  his  client). 


[a]  Bxieinptlna  fsna  __ 
ssIft^Where  an  attorney  of  Judg- 
ment creditors  knows  that  his  clients 
wish  to  redeem  from  a  sheriff's  sale 
of  the  debtor's  land,  and  while  they 
are  absent,  making  an  attempt  to  re- 
deem In  an  erroneous  manner  advised 
by  him,  he  realises  the  error,  he  may 
then  redeem  for  them  in  the  proper 
manner  without  being  specially  au- 
thorized to  do  so.  Rtwers  v.  Rogerm. 
(Tenn.  Ch.  A.)  85  8W  890. 

80.  Lelsenrtng  v.  Black.  6  Watu 
(Pa.)  808.  30  AmD  322. 

81.  Conn. — Waterbury  v.  Water- 
bury  Tract  Co..  74  Conn.  162,  M 
A  3. 

III.— Klnnegar  v.  Ktunegar.  lU  TO. 

A.  276. 

1a. — Poussln's  Succ,  27  La.  Ana. 
296:  Hill  V.  Barlow.  6  Rob.  143. 

N.  Y. — Bank  v.  Oossett,  46  Misc. 
630,  90  NYS  1049. 


For  later  eaass,  Oamopnaata  and  ohaBces  In  the  law  see  oumulatlvo  Annotations,  same  title,  page  and  note  number. 
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same  is  true  regarding  an  acknowledgment  to  take 
a  case  out  of  the  statute  of  limitations."'  An  at- 
torney has  no  implied  authority  to  make  a  new 
promise  to  renew  a  debt  ^sehaiged  in  in- 
Bolvency.®' 

[$  169]  (2)  Binding  OUent  by  Contract— (a)  In 
OttieraL  An  attorney  ordinarily  has  no  implied 
power  to  bind  bis  client  by  contract,"*  and  a  general 
retainer  does  not  authorize  an  attorney  to  bid  and 
purchase  for  his  client,""  or  to  enter  into  agreements 
regarding  his  client's  property.""    Thus  he  cannot 

Or.~Barr  v.  Rader,  SI  Or.  825,  49 
P  9«2. 

Pa. — Thomas  v.  Wlltbank,  6  Wkly 
NC  477. 

Compare  Ward  v.  Wilson,  17  Tex. 
Civ.  A.  28.  43  SW  833  (where  the 
•tlpulatlons  were  made  In  court). 

M.  Pequamlck  Co.  v .  Brady,  1 
Phila.  (Pa.)  220;  Steele  v.  Jennings, 
26  8.  C.  L.  297. 

93.  Houghton  v.  ElHIs,  19  Colo.  A. 
125.  73  P  762. 

•4.  U.  S. — Haselton  v.  Florentine 
Marble  Co.,  94  Fed.  701. 

Ark. — Cullln-McCurdy  Constr.  Co. 
V.  Vulcan  Iron  Wfca.,  >4  Ark.  S4S,  124 
SW  1023. 

Cal. — Ephralm  v.  Pacific  Bank,  149 
Cal.  222,  86  P  507 ;  Walters  v. 
Mitchell,  e  Cal.  A.  410.  92  P  315. 

Ga. — McMichen  v.  Brown,  10  Ga. 
A.  506,  73  SB  691. 

III. — cm  Pont  V.  Chicago  Sanitary 
Dlst.,  203  111.  170,  67  NE  815-  Chi- 
cago Gen.  R.  Co.  v.  Murray,  174  111. 
259,  51  NE  245;  Wabash,  etc..  R.  Co. 
V.  ifcDouMll,  126  111.  111.  18  NB  291, 
S  AmSR  539,  1  LRA  207.  Compare 
snrln,  etc.,  R.  Co.  v.  Fletcher,  128 
III.  619.  21  NB  677  (where  the  stlpu- 
latlmiB  ware  made  In  court). 

Iowa. — ^Forbes  v.  Chicago,  etc.,  R. 
Co.,  160  Iowa  177.  129  NW  810.  Ann 
Caal912D  Sll;  Howard  v.  Kelly.  137 
Iowa  76,  114  NW  544.  126  AmSR  274; 
Raybum  v.  Kuhl,  10  Iowa  92. 

Kan.— Marbourg  v.  Smith,  11  Kan. 
554. 

Me. — DaTis  v.  Ferrln,  97  Me.  146, 
149,  53  A  1006  [quot  CycJ;  Ireland  v. 
Todd.  36  Me.  149. 

Md. — Lyon  v.  Hires.  91  Md.  411.  46 
A  985;  Doub  v.  Barnes.  1  Md.  Ch.  127. 

UlBS. — Gambrell  v.  Southern  Moline 
Plow  Co..  103  Miss.  824,  60  S  1012. 

Mo. — Ratfcan  v.  Union  Depot  Co., 
80  Mo.  A.  528;  Wonderly  v.  Martin. 
69  Mo.  A.  84. 

N.  J. — Bentley  v.  Fidelity,  etc.,  Co., 
76  N.  J.  L.  828.  69  A  202,  127  AmSR 
837.  15  AnnCaa  1178:  Callaway  v. 
Kqultable  Trust  Co.,  67  N.  J.  L.  44, 
50  A  900:  Hogan  v.  Hutton.  20  N.  J. 
L.  82. 

N.  T. — Matter  of  Baker,  112  App. 
Div.  160.  98  NTS  831;  Bogart  v.  De 
Busay,  S  Johns.  94. 

Or. — Toomey  v.  C^sey.  72  Or.  290, 
297,  142  P  621  [clt  CycJ. 

Pa.— MlUer  v.  Hulme.  126  Pa.  377. 
17  A  587;  Pearson  v.  Morrison,  2 
Serg.  &  R.  20;  Thomas  v.  Wlltbank. 
36  Leglnt  105. 

Tenn., — Rice  v.  Hunt,  12  Helsk.  344; 
Pendexter  v.  Vernon,  9  Humphr.  83. 

Va. — Herbert  v.  Alexander.  3  Call 
<6  Va.)  498. 

Wash. — Haynes  v.  Tacbma.  etc.,  R. 
Co„  7  Wash.  211,  34  P  922. 

Ont. — Cameron  .V.  Brooke,  IB  Orant 
Ch.  (tJ.  O  693. 

[a]  IUvatnitlima,F— <1)  An  attor- 
ney retained  to  defend  a  dtvoree  ac- 
tion has  no  authority  to  contract  for 
his  client  to  pay  the  tatter's  wife  a 
■am  of  money  as  a  part  of  a  separa- 
tion agreement.  Joseph  v.  Piatt,  ISO 
App.  Div.  478,  114  NTS  1065.  (2)  An 
attorney  employed  to  collect  rent  and 
to  serve  certain  notices  has  no  pow- 
er by  virtue  of  such  employment 
alone  to  make  new  contracts  for  his 
principal.  Mcl<aln  v.  Nurnberg,  16 
M.  D.  144,  112  NW  248.  (3)  An  at- 
torney employed  to  collect  a  claim 
cannot  bind  the  landlord  to  pay  for 


sell  land  or  make  a  contract  to  do  so,^^  and  it  has 
been  held  that  he  cannot  sell  or  assign  a  claim  of 
his  client.""  But  under  an  ordinary  contract  of  em- 
ployment an  attorney  hag  implied  authority  to  incur 
reasonable  expenses  in  conducting  his  client's  case, 
although  not  expressly  autborized  to  charge  his 
client  with  the  amount  thereof.**"  Such  expenses 
cover  the  fees  of  referees/  stenographers,-  and  ex- 
pert witnesses;'  the  services  of  a  bookkeeper  in  ex- 
amining partnership  books  ;^  the  printing  of  briefs, 
although  not  required  by  rule  of  court;^  and  similar 


Improvements  on  the  premises.  Mc- 
Michen V.  Brown.  10  Ga.  A.  606.  72  SE 
691.  (4)  An  inference  that  an  at- 
torney has  authority  to  bind  his 
clients  to  pay  commissions  to  a 
broker  for  obtaining  a  tenant  does 
not  arise  from  the  fact  that  he  knew 
of  such  claim  at  the  time  he  super- 
intended the  execution  of  the  lease 
between  the  principals.  Callaway  v. 
Equitable  Trust  Co.,  67  N.  J.  L.  44.  50 
A  900. 

[b]  la  OaUfonU  Code  Civ.  Proc. 
(1903)  i  283.  providing  that  an  at- 
torney has  authority  to  bind  his 
client  in  any  of  the  steps  of  an  ac- 
tion or  proceeding,  by  his  agreement 
filed  with  the  clerk  or  entered  on  the 
minutes  of  the  court,  does  not  apply 
to  a  contract  made  by  an  attorney  for 
his  client  before  the  commencement 
of  an  action  thereon.  Bphralm  v. 
Faclflc  Bank,  149  Cal.  222,  86  P  607. 

95.  Savery  v.  Syphcr,  6  Wall.  (U. 
S.)  157,  18  L.  ed.  822;  Fife  v.  Bohlen, 
22  Fed.  878;  Lesley  v.  Lackey,  4  Kyh 
896;  Matter  of  Baker,  112  App.  Div. 
160,  98  NTS  881;  Averlll  v.  Williams, 
4  Den.  (N.  T.)  295,  47  AmD  252; 
Beardsley  v.  Root,  11  Johns.  (N.  T.) 
464.  6  AmD  886;  Washington  V. 
Johnson,  7  Humphr.  (Tenn.)  468. 

96.  (Jolo. — Hagerman  v.  Bates,  6 
Colo.  A.  391,  38  P  1190. 

III. — Brooks  V.  Kearns,  86  111.  647. 
Iowa. — Stuck  V,  Reese,  16  Iowa  123. 
Ky. — Corbln   v.   Mulligan,   1  Bush 
297. 

Md. — Howard  T.  Carpenter,  11  Hd. 

259. 

Mass. — Hubbard  v.  Shaw,  12  Allen 
120. 

Minn, — Krouschnable  v.  Knoblauch, 
21  Minn.  56. 

Pa. — Jamestown,  etc.,  R.  Co.  v. 
Egbert.  152  Pa.  58,  25  A  161;  Naglee 
v.  Ingersoll,  7  Pa.  185;  Burkhardt  v. 
Schmidt.  10  Phila.  118. 

Wash. — Scully  v.  Book,  3  Wash. 
182,  28  P  656. 

97.  Bauman  v.  Esehallier,  184  Fed. 
710.  107  CCA  44;  Maaon  v.  Wolko- 
wlch,  150  Fed.  699,  80  C5CA  435.  16 
LRANB  766;  Splnks  v.  Athens  Sav. 
Bank,  108  Ga.  376.  83  BE  1003;  Matter 
of  Amsterdam  Ave,.  112  App.  Div. 
165,  98  IjTYS  334;  Matter  of  Amster- 
dam Ave.,  112  App.  Div.  163,  98  NTS 
334;  Matter  of  Amsterdam  Ave.,  112 
App.  Div.  160.  98  NTS  331;  Stltley  v. 
McNeal,  219  Pa.  533,  69  A  68;  Gray 
v.  Howell.  206  Pa.  211,  64  A  774, 

98.  Ala.— Kirk  v.  aiover,  6  Stew. 
&  P.  340. 

HI. — Schroeder    v.    Wolf,    227  111. 
188,  81  NE  13  [afC  127  III,  A.  506]; 
naya  v.  Cassell^O  III.  669. 
Oh.— Oird  V.  Walbrldge,  18  Oh.  411. 
Pa.— Rowland  v.  Slate.  68  Pa.  198. 
S.  C. — Annely  v.  De  Sauaaure,  18 
S.  C.  488;  Mayer  v.  Bleaae.  4  S.  C. 
10;  Noonan  v.  Gray,  17  S.  C.  L.  437. 

Vt. — Pennlman  v.  I^tchtn,  5  Vt. 
346. 

But  see  Painter  v.  Gibson,  8S  Iowa 
120.  56  NW  84  (where  under  the  cir- 
cumstances of  the  case  authority  to 
make  the  assignment  was  presumed). 

99.  Forbes  v.  Chicago,  etc.,  R.  Co., 
160  Iowa  177,  129  NW  810,  AnnCas 
1912D  311  and  note;  Moulton  v. 
Bowker,  115  Mass.  36,  IE  AmR  72: 
Mulligan  V.  Cannon,  41  NTS  279,  280. 
26  NTCIvProc  848  (alf  163  N.  T,  663 
mem,  48  NE  1106  mem]  (where  the 
court  aald:    "Tbme  can  be  no  donbt 


of  the  authority  of  an  attorney.  In 
the  conduct  and  management  of  his 
client's  case,  to  make  such  necessary 
and  proper  disbursements  as  the  case 
shall  require.  This  authority  Is  Im- 
plied merely  from  the  relation  l)e- 
twcen  attorney  and  client,  from 
which  a  request  on  the  part  of  the 
latter  would  be  presumed.  Welsse  v. 
New  Orleans,  10  L.a.  Ann.  46;  Moul- 
ton V.  Bowker,  115  Masa  36.  15  AmR 
72:  Williamson  Stewart  Paper  Co.  v. 
Bosbyshell.  14  Mo.  A.  534:  Packard 
V,  Stephani.  85  Hun  197,  22  NTS  1016; 
Palen  v.  Starr.  7  Hun  422:  Harfy  v. 
Hflton,  11  Daly  232;  Poland  v.  Day- 
ton, 20  NTWklyDlg  69  ').  And  see 
supra  S  146  text  and  note  91. 

1.  Bottome  v.  Neely,  64  Mlae.  258, 
104  NTS  429. 

a.  Miller  V.  Palmer.  19  Ind.  A. 
624.  49  NE  975.  25  Ind.  A.  357.  88 
NE  213,  81  AmSR  107;  Bottome  v. 
Neely.  54  Misc.  258,  104  NTS  429; 
Thornton  v.  Tuttle,  7  NTSt  801.  20 
AbbNCas  308,  26  NTWklyDlg  406; 
Harry  v.  Hflton.  11  AbbNCas  (N,  T.> 
448,  64  HowPr  199,  200  (holding  that 
a  client  la  responsible  for  stenogra- 

tiher's  fees  where  luch  stenographer 
B  employed  by  attorneys  to  take  the 
minutes,  the  court  saying;  "These 
cases  introduce  no  new  rule  in  the 
law  regarding  contracts,  but  simply 
enforce  an  old  one.  Their  signifl- 
cance.  however,  lies  In  the  fact  that 
In  the  decision  of  these  oases,  the 
courts  assume  that  such  action  upon 
the  part  of  the  attorney  Is  presuma- 
bly within  the  scope  of  the  author- 
ity conferred  upon  him,  when  he  is 
retained  by  his  client,  and  that  the 
attorney  has  the  right  to  bind  hts 
client  for  any  service  which  may  be 
necessary  and  proper  not  only  for  the 
preparation  of  the  case  for  trial,  but 
for  the  convenient  conduct  of  such 
trial,  and  the  proceedings  thereafter 
taken");  Osmond  v.  Mutual  Cycle, 
etc.,  Supply  Co..  [1899]  2  Q.  B,  488. 

SteaogimpheCs  fees  for  ■ervices  la 
tmuisorlUag  evldenoe  to  be  used  oa 
appeal  see  supra  S  162  text  and  note 

3.  Packard  v.  Stephani,  SB  Hun 
197.  32  NTS  1016  (holding,  however, 
that  this  would  not  be  true  where 
the  witness  knew  his  services  were 
not  desired) ;  Mulligan  v.  Cannon,  41 
NTS  279.  280,  25  NTCIvProc  348  [aff 
153  N.  T.  663  mem,  48  NE  1105  mem] 
(where  the  court  said:  "There  can 
be  no  doubt  of  the  authority  of  an 
attorney.  In  a  proceeding  relating  to 
the  vmlne  of  real  estate,  to  bind  his 
client  by  the  employment  of  a  wit- 
ness expert  In  such  valuea'*).  Com- 
pare Knight  V.  Buaer  6  Oh.  Dee.  <Re- 
print)  772.  8  AmLRec  28  (holding 
that,  where  an  attorney  and  his  client 
reside  In  the  same  city  and  can  see 
and  confer  with  each  other  at  any 
time,  the  attorney  is  not  authorized 
by  Virtue  of  his  general  employment 
to  employ  an  expert  at  the  expense 
of  his  client  to  aid  him  In  the  prepa- 
ration of  his  case). 

4.  See  Mulligan  v.  Cannon,  41  NTS 
279,  25  NTCIvProc  348  [aflf  163  N.  T. 
663  mem,  48  NK  1105  mem]. 

5.  111.— George  Hornsteln  Co.  v. 
Crandall,  156  III.  A.  620. 

La. — Welsse  v.  New  Orleana,  10  La, 
Ann.  46. 

Mo.— Tyrrel  v.  Mllllken,  136  Mo.  A. 
388.  116  8W  618;  WllHamson-Stewart 
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ATTORNEY  AND  CLIENT 
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disbursements.'  Of  coarse  the  contract  between  an 
attorney  and  his  client  may  specify  who  shall  pay 
sneh  expenses;^  and,  if  the  contract  is  silent  with 
reference  thereto,  and  no  attempt  is  made  therein  to 
cover  the  matter,  parol  testimony  may  be  received 
in  regard  to  it.^  Aii  attorn^  cannot  be  held  person- 
ally liable,  nnless  upon  an  express  promise  to  that 
effect,  proof  of  circumstances  from  which  such  prom- 
ise may  be  justly  inferred,  or  notice  to  the  third 
party  of  lack  of  authority  in  the  attorney.'  In 
short  an  attorney  is  personally  liable  only  in 
cases  where  any  other  agent  would  be  personally 
liable." 

Contracts  of  indemnity.  It  has  been  held  that, 
where  a  client  resides  at  a  distance,  an  attorney 
employed  to  collect  debts  has  implied  authority  to 
indemnify  an  officer.^*  But  such  authority  will  not 
be  presumed  merely  from  the  relationship  of  attor- 
ney and  client  where  it  ia  practicable  for  an  attorney 
to  consult  his  client  and  obtain  special  directions.'^ 
An  unauthorized  contract  of  indemnity  may  of 
course  be  ratified  by  a  client.^' 

[\  170]  (b)  Ezecnting  Bonds.  It  has  been  held 
that  an  attorney  employed  to  conduct  an  appeal  has 
implied  power  to  execute  an  appeal  bond.^*  But 
other  cases  hold  that,  in  the  absence  of  a  statute 
authorizii^  it,  it  is  not  a  professional  duty  to  pro- 
vide security  for  an  appeal,"  and  therefore  an  at- 
torney may  not  sign  an  appeal  bond  on  behalf  of 


Paper  Co.  v.  B<»b3rAell,  14  Mo.  A. 

634. 

N.  T, — Tyrrel  v.  Hammersteln,  33 
MlBc.  506.  67  NY3  717;  Llvlngston- 
Mlddledltch  Co.  V.  New  York  Collefe 
of  Dentistry,  31  Misc.  269,  64  NTS 
140,  7  NYAnnCas  398  [rev  SO  MlSC. 
831  mem,  «1  NTS  918]. 

Tenn. — Sanders  v.  Rlddlck,  127 
Tenn.  701,  158  SW  464.   

e.  Foland  T.  Dayton,  20  NTWkly 
DlK  69  (preparation  of  documents 
uiM  In  a  legal  proceeding). 

y.  FortMs  T.  Chicago,  etc.,  R.  Co., 
1B«  lova  177,  129  NW  810,  AnnCas 

1»12D  ni. 

fl.  Forbes  Chieago,  etc.,  R.  Co., 
150  Iowa  177,  129  NW  810.  AnnCas 
1912D  811. 

S.  Bonynge  v.  Field,  81  N.  T.  169; 
Jndson  Gray.  11  N.  Y.  408;  Covell 
V.  Hart,  14  Hun  (N.  T.)  252;  Mulli- 
gan V.  Cannon,  41  NYS  279.  25  NYClv 
Proc  348  [aff  163  N.  Y.  663  mem,  4S 
NE  1106  mem].  Bee  also  Good  v. 
Rumsey,  60  App.  Dlv.  280.  63  NYS 
981  (failure  to  disclose  person  for 
whom  acting):  Sheridan  v.  Qenet,  12 
Hun  660;  Bonynge  v.  Waterbury.  12 
Hun  534  (last  two  cases  holding  that 
an  attorney  would  not  Incur  a  per- 
sonal  liability  simply  by  requesting 
performance  of  such  a  service  for  his 
client).    And  see  supra  f  113. 

10.  See  Ageiicy  fi  476  et  seq. 

11.  Schoregga  v.  Gordon,  29  Minn. 
367.  13  NW  194. 

[a]  Voder  the  law  of  Wiaoonsln, 
In  the  case  of  debts  sent  from  other 
states  to  attorneys  In  that  state  for 
collection,  an  attorney  has  the  au- 
thority to  Indemnify  the  sheriff,  on 
behali  of  his  clients.  In  order  to  In- 
duce him  to  levy.  Audley  v.  Town- 
send.  49  Misc.  23.  96  NYS  439; 
Clark  V.  Randall.  9  Wis.  135.  76  AmD 
262. 

U.  Nutt  V.  Merrill,  40  Me.  237; 
White  V.  Davidson,  8  Md.  169.  63 
AmD  699;  Luce  v.  Foster,  42  Nebr. 
818,  60  NW  1087. 

13.  Mulrhead  v.  Shlrreff,  14  Can.  S. 
C.  786, 

14,  Adams  v.  Robfason,  1  Pick. 
(HasB.)  461:  De  Roberts  v.  StUes,  24 
Wash.  Oil,  64  P  795*  Pennsylvania 
Uortg.  Inv.  Co.  v.  Gilbert,  18  Wash. 
667.  »  P  246. 

[a]    An  attorn^  ad  hoc  for  an 
may  properly  sign  an  ap- 


peal bond  In  his  behalf, 
Ballard,  13  La.  Ann.  487. 

[b]  Am  aimfU  bond  evMntod  In 
Cho  nam*  of  a  corporation  by  Its 
geusmi  attozBiST,  under  the  corporate 
seal.  Is  valid.  It  being  presumed  that 
the  attorney  has  power  to  affix  the 
seal.  Indianapolis,  etc.,  R.  Co.  v. 
Morganstern.  103  111.  149. 

15.  Luce  V.  Foster,  42  Nebr.  818, 
60  NW  1027:  Churchill  v.  Brooklyn  L. 
Ins.  Co.,  92  N.  C.  486;  Wlnbom  v. 
Byrd,  92  N.  C.  7. 

le.  Colo. — Schofleld  y.  Felt.  10 
Colo.  146.  14  P  128. 

Fla. — (Sordon  v.  Camp,  3  Fla.  23. 

Nebr. — Luce  t.  Foster,  42  Nebr. 
818,  60  NW  1027. 

N.  H.--Clark  v.  Courser,  29  N.  H. 
170. 

N.  Y.— Ex  p.  Holbrook,  6  Cow.  35. 

17.  Schofleld  V.  Felt.  10  Colo.  146. 
14  P  128;  Clark  v.  Courser.  29  N.  H. 
170;  Murray  v.  Peckam.  15  R.  1.  297, 
3  A  662;  Coles  v.  Anderson,  8 
Humphr.  (Tenn.)  489. 

18.  SMled  antbozttr,  asee— 4ty  of 
see  Agency  fit  61-66. 

19.  Narragaugus  v.  Wentworth, 
36  Me.  339.  . 

30.  Gauthler  v.  Oardenal,  44  La. 
Ann.  884,  11  8  463;  State  Bank  v. 
Wilson,  19  La.  Ann.  1. 

31.  Anderson  v.  Hendrlckson,  1 
Nebr.  (Unoff.)  610,  66  NW  844. 

as.  Luce  v.  Foster,  42  Nebr.  818, 
60  NW  1027. 

83.    Fornee  v.  Wright.  91  Iowa  892, 

59  NW  51;  Trowbridge  v.  Weir,  6  La. 
Ann.  706;  Alexander  v.  Burns,  6  La. 
Ann.  704;  Dillon  v.  Watklns.  29  S.  C. 
L.  445. 

94.    Nlsbet  v.  Lawson,  1  Ga.  275. 
36.    Luce  V.  Foster,  42  Nebr.  818, 

60  NW  1027. 

[a]  In  aeorgia,  under  Civ.  Code  9 
4637.  the  attorney  of  a  plaintiff  In 
certiorari  has  authority  to  execute 
the  bond  in  behalf  of  his  client. 
Foley,  etc..  Mfg.  Co.  v.  Bell,  4  Ga.  A. 
447.  61  8E  866. 

36.  111. — Bloomlngton  v.  Helland, 
67  III.  278;  Swarts  v.  Earls.  53  111. 
237. 

Kan.— Mitchell  v.  UUhoan,  11  Kan. 

617. 

Ky. — Hale  v.  Pasamore,  4  Dana  70. 
Me.— Davis  t.  Ferrfn.  97  Me.  146, 
149,  68  A  1006  [quot  Cyc]. 

N.  T. — ^Hawkins  v.  Avery,  32  Barb. 


his  client.'*  To  warrant  the  execution  of  a  bond, 
authority  therefor  of  equal  rank  with  the  bond  is 
generally  necessary "  in  accordance  with  the  gen- 
eral  rules  of  agency.'^  So  it  has  been  held  that  to 
attorney  has  no  implied  power  to  execute  replevin  " 
or  injunction  bonda,^  stay  bonds,'^  or  indemnity 
bonds.'^  But  one  empowered  to  collect  a  debt  hu 
implied  power  to  execute  an  attachment  bond.*'  Of 
course  a  client  may  ratify  the  unauthorized  act  of 
his  attorney  in  executing  such  a  bond.'*  In  some 
states  the  authority  of  an  attorney  is  so  far  extended 
by  statute  as  to  authorize  him  to  bind  hia  client 
by  any  bond  or  undertaking  which  the  law  requires 
or  authorizeB  in  the  direct  prosecution  of  an  ao- 
tion» 

[$  171]  (3)  Disposition  of  Oliont's  Money  or 
Other  Properly.  Without  express  instructions  an 
attorney  is  not  authorized  to  dispose  of  his  elient'i 
money  in  any  other  way  than  by  turning  it  over  to 
the  client,'^  although  his  agreement  to  hold  foods 
subject  to  the  decision  of  an  appellate  court  hsa 
been  upheld.*'  Neither  has  he  any  greater  power 
to  deal  with  property  of  his  client  other  than 
money.*' 

172]    (4)  Transfer  of  Notes  or  Securities.  An 

attorney  in  whose  hands  a  note  or  other  obl^^tion 
has  been  placed  for  collection  has  no  power  to  trans- 
fer it  to  another,  either  for  a  consideration  for  hia 
client 's  benefit  or  in  payment  of  his  own  personal 
Bach  V. 


651;  Peyser  v.  Wilcox.  64  HowPr  625. 

Tex. — Qordon  v.  Sanborn,  (Civ.  A) 
36  8W  291.  But  see  Webb  v.  White, 
18  Tex.  672  (allowing  an  attorney 
some  discretion  under  special  circum- 
stances). 

ST.  Hallldar  v.  Stuart,  161  IT.  & 
229,  14  set  802,  38  L.  ed.  141. 

38.  Davis  T.  Ferrin,  97  He.  148. 
53  A  1006;  Beard  t.  weatarmaii,  81 
Oh.  St.  29. 

[a]  saitTMj  of  dMd  ■■uaiUj. 
—An  attorney  iB  not  empowered  vr 
his  general  authority  to  deliver  a 
deed  made  by  his  dwnt  aa  seearlty 
for  a  loan,  nor  to  receive  tba  money 
thereon.  Hammerslough  v.  Cheat- 
ham, 84  Ho.  IS. 

fl».  Ala.— Craig  v.  Ely.  6  Stew.  * 
P.  364. 

Ind. — ^Russell  v.  Drummond.  <  Lsd- 

816. 

Kan. — ^Eggan   v.    Brlggs.   23  KUL 

710. 

Mo. — Qoodfellow  v.  Landis,  36  Mo. 
168;  Felnier  v.  Pueta,  77  Mo.  A.  4«. 

N.  H.— Child  V.  Bureka  Powder 
Works.  44  N.  H.  354;  White  v.  HH- 
dreth,  13  N.  H.  104. 

N.  J. — Terhune  v.  Cotton,  10  H.  J. 
Sq.  21  [aff  12  N.  J.  Bq.  812]. 

N.  C— Sherrill  v.  Wieslger  Cloth- 
ing Co.,  114  N.  C.  436.  19  SB  8«S. 

Oh.— Card  v.  Walbridge.  18  Oh.  411. 

Pa. — Rowland  v.  Slate.  68  Pa.  W: 
Ins.  Co.  V.  Roberts,  6  Phlla.  fil>. 

S.  C. — Noonan  v.  Gray,  17  8.  C.  L>. 
437. 

Tex. — Cordon  V.  Sanborn,  «3v.  A.) 

35  SW  291. 

Vt. — Pennlman  v.  Patchin,  S  Tt. 
346. 

W.  Va.— Haxeltlne  v.  Keenan,  S4 
W.  Va.  600,  46  SE  609,  102  AmSR 
958: 

{a]  BxoluuBce  of  noUi.— An  attor- 
ney has  no  authority  to  exchange  tie 
note  for  the  undertaking  of  another 
person,  especially  If  the  security  wia 
not  strengthened  thereby.  MeClta- 
tock  V.  Helberg,  168  III.  384,  48  NB 
146  Caff  64  111.  A.  199];  TankeciMr 
V.  Anderson,  4  8.  C.  Ek],  44. 

[b]  Owufloato  of  BWTrtwii  U 
attorney  for  a  purchaser  at  aa  tm^ 
cutii»i  sale  has  no  authority  aa  ■«« 
to  sell  and  assign  the  certlfleate  «C 
purchase,  hia  auuiortty.  If  any,  htSn 
to  collect  the  money  due  am  r«pn* 
sented  by  the  certtflcate.   Howaid  t. 
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debt.***  Nor  lias  ho  implied  anthority  to  assign  a 
judgment  obtained  by  him  for  his  client.'^  Where, 
howerer,  an  assignment  is  for  the  full  valne  of  a 
note,  or  other  demand  or  claim,  a  client  cannot  ab- 
ject; bis  attorney  has  authority  to  receive  payment 
from  a  debtor,  and  authority  to  collect  the  same 
amount  in  such  a  way  is  necessarily  implied.'" 

IndoiBement  of  n^otiable  paper.  An  attorney 
haa  no  authority  to  indorse  his  client's  name  on 
n^rotiable  papcr,^^  unless  bis  indorsement  is  a  mere 
matter  of  form  to  enable  him  to  effect  the  purpose 
for  which  he  was  employed  by  bis  client.'* 

[i  173]  (6)  Settlement  or  Collection  of  Client's 
Olabu — (a)  Accepting  Security.  An  attorney  under 
a  general  retainer  to  collect  a  claim  has  no  authority 


Kelly,  1S7  Towa  71.  114  NW  B44,  1S« 
AmSR  274. 

[c}  AMigsmMit  of  movtffmi*  to 
Jaalor  maai%g»gm». — An  attorney  em- 
ployed to  foreclose  a  mortvage  may 
amisn  the  mortage  to  the  holder  of 
a  junior  mortgage  and  receive  pay- 
ment, the  statute  giving  a  Junior 
mortsasee  the  right  to  compel  an  as- 
slgnment  and  providing  that  pay- 
ment to  an  attorney  Is  payment  to 
his  client.  Harbach  v.  ColvlA,  73 
Iowa  638.  SS  NW  663. 

Ml  Craig  T.  ray.  5  Btew.  ft  P. 
<Ala.)  S64.  Bee  also  Bosler  v.  Sea- 
right.  14»  Pa.  241,  34  A  803  (judg- 
ment). 

n.    See  supra  f  161. 

as.  I^vy  V.  Brown.  66  Miss.  83. 
Be«  Infra  S  180. 

88.  Mich. — Brown  v.  People's  Nat. 
Bank.  170  Mich.  416.  136  NW  506,  40 
LRANS  667. 

Mo. — Ooodfellow  T.  X^ndla,  86  Mo. 
168. 

Nebr. — National  F.  Ins.  Co.  v. 
Ebstem  Bldg..  etc..  Assoc..  63  Nebr. 
098,  88  NW  863. 

N.  Y. — Chatham  Nat.  Bank  v. 
Hochstadter,  11  Daly  348,  27  AlbLJ 
18S. 

N.  C. — SherriU  v.  Welalger  Cloth- 
ing Co..  114  N.  C.  436. 

34k  National  Bank  of  Republic  v. 
Old  Town  Bank.  112  Fed.  726,  729. 
50  CCA  443  (where  the  court  said: 
•TFe  do  not  mean  to  aay  that  the 
Implied  anthority  of  an  attorney  au- 
thorises an  Indorsement  of  his  cli- 
ent's name  in  such  war  as  to  bind  the 
client  as  an  indorser,  but  that,  under 
the  circumstances  of  this  case.  Falr- 
mMn  was  authorised  to  collect  the 
money  of  hla  clients,  and  for  that 
purpose  to  make  these  Indorsements 
as  a  proper  means  to  that  end.  The 
Indorsement  was  availing  to  protect 
the  drawer  of  the  check,  and  that  Is 
sufllolent");  National  P.  Ins.  Co.  v. 
Elastem  Bldg.,  etc.,  Abboc.  63  Nebr. 
••8.  88  NW  863. 

S8k  Ark.— Walker  v.  Scott,  IS  Ark. 
644. 

Oa. — Jeter  v.  Havlland.  24  Oa.  252. 
Ind. — Holliday  v.  Thomas,  »0  Ind. 
398. 

Iowa. — Roberts  v.  Rumley,  68  Iowa 
301.  12  NW  323, 

Miss. — Clark  v.  Kingsland,  6  Miss. 
248.  256  (where  the  court  said:  "It 
Is  tike  business  of  aft  attorney  to  col- 
lect the  money  on  claims  placed  in 
his  hands  for  collection;  and  his  au- 
thority as  an  attorney  extends  no 
further.  He  has  no  power  to  take 
an  flsslgnment  of  a  mere  security, 
without  some  authority  given  for 
that  purpose"). 

W.  Va. — Kent  v.  Chapman,  18  W. 
Va.  48fi. 

Contra  Dolan  v.  Van  I>emark,  35 
Kan.  304.  10  P  848  (holding  that  an 
attorney  at  law  and  banker  having 
clalmff  in  hfa  hands  for  collection 
will,  where  It  Is  necessary  to  secure 
the  collection  of  such  claims,  pre- 
sumptively have  authority  to  take  as 
collateral  security,  and  in  bia  own 
name,  a  promlssoir  note  secured  by 
a  (diattel  mortgage). 


Se.  Richardson  Drug  Co.  v.  Duna- 
gan,  8  Colo.  A.  308,  46  P  227;  Tank- 
eraley  v.  Anderson,  4  S.  C.  Eq.  44; 
Scott  V.  Atchison.  38  Tex.  384. 

87.  Rice  V.  Wllkins.  21  Me.  558. 

88.  U.  8. — Haselton  v.  Florentine 
Marble  Co..  94  Fed.  701. 

Ala.— Lockhart  v.  Wyatt,  10  Ala, 
231.  44  AmD  481. 

Ill.—Nolan  v.  Jackson,  16  111.  272. 

Ind. — Osbom  v.  Storms,  66  Ind.  321. 

Minn. — Mason  v.  Edward  Thomp- 
son Co.,  94  Minn.  472.  103  NW  S07. 

N.  T. — Heyman  v.  Berlnger,  1  Abb 
NCas  815. 

N.  C— Hall  V.  Presnell,  1E7  N.  C, 
290,  293,  72  SB  986.  89  L.RANS  62.  Ann 
CaBl913B  1293  and  note  [quot  Cyc]. 

E^.— Beatty  t.  Hamilton,  127  Pa. 
71.  17  A  756. 

But  see  Crawford  v.  Nolan.  70  Iowa 
97.  30  NW  32  (where  authority  was 
Implied  from  the  instructions  given). 

39.  Strattner  v.  Wilmington  City 
Electric  Co.,  19  Del.  453.  63  A  436 
(holding  that  an  attorney,  being  an 
offloer  of  the  court,  is  presumed 
to  have  had  authority  to  compromise 
a  pending  suit  in  which  he  appeared). 

(a]  In  Masssohnsetts  whether  an 
attorney  at  law  by  virtue  of  his  em- 
ployment as  such,  has  authority  to 
agree,  without  hla  client's  sanction, 
to  a  compromise  of  his  client's  suit 
out  of  court  may  be  regarded  as  still 
an  open  question.  Brewer  v.  Casey, 
196  Mass.  384,  82  NB  45;  Riley  v. 
Boston  El.  R.  Co.,  19S  Mass.  318.  81 
NE  197:  Anglo-American  Land,  etc., 
Co.  V.  Dyer,  181  Mass.  593,  64  NB 
416,  92  AmSR  437:  Dalton  v.  West 
End  St.  R.  Co.,  159  Mass.  221,  34  NE 
261,  38  AmSR  410;  New  York,  etc., 
R.  Co.  v.  Martin,  158  Maes.  313,  33 
NE  578. 

40.  U.  S.— Holker  v.  Parker.  7 
Cranch  436,  3  I.,  ed.  396;  Miocene 
Ditch  Co.  V.  Moore,  150  Fed.  483.  80 
CCA  301;  Humphrey  v.  Thorp,  89  Fed. 
66;  BonnlAeld  v.  Thorp,  71  Fed.  924: 
Harper  v.  National  £.  Ins.  Co.,  66 
Fed.  381.  6  CCA  505;  Abbe  v.  Rood,  1 
F.  C^as.  No.  6,  6  McLean  106;  Bates  v. 
Seabury,  3  F.  Cas.  No.  1,104,  1 
Sprague  433;  Pierce  v.  Brown,  19  F. 
Cas.^0.  11,143,  8  Biss.  534. 

Ala. — Senn  v.  Joseph,  106  Ala.  454, 
17  S  643;  Robinson  v.  Murphy,  69 
Ala.  643;  Oullett  v.  Lewis,  3  Stew.  23. 

Ark. — Cullin-McCurdy  Constr.  Co. 
V.  Iron  Wka.,  93  Ark.  342.  124  SW 
1023 ;  Pickett  v.  Merchants'  Nat. 
Bank.  32  Ark.  346. 

Cal. — Ambrose  v.  McDonald,  53 
Cal.  28;  Preston  v.  Hill,  60  Cal.  43, 
19  AmR  647. 

Golo.— IMIack  v.  Loft.  19  Colo.  74, 
34  P  568; 

Conn. — Derwort  v.  Loomer,  21 
Conn.  245. 

Ga. — Empire  L.  Ins.  Co.  v.  Mason, 
140  Ga.  141,  78  SE  936;  Hirsh  v. 
Beverly.  125  Ga.  657,  54  SB  678; 
Kaiser  v.  Hancock,  106  Ga.  217,  32  SK 
123;  Sonneborn  v.  Moore,  105  (ia.  497, 

30  SE  947;  Kldd  v.  Huff,  105  Oa.  209, 

31  SB  430;  Mclntyre  v.  Meldrlm,  63 
Ga.  68;  Pbllllps  V.  Dobbins,  66  Oa. 
617;  Patterson  T.  Chllds,  9  Ga.  A. 
646.  72  SB  45. 


to  receive  security  for  it,"'  nor  can  he  a^e  to  any 
change  in  securities  already  given.'*  Where  an  at- 
torney is  authorized  to  take  security,  the  manner 
of  doing  it  is  left  to  the  discretion  of  the  sttor^ 
ney  and  a  client  is  bound  thereby,'^ 

174]  (b)  Extending  Time  of  Payment.  No 
implied  power  exists,  under  a  general  retainer,  to 
grant  additional  time  to  a  client's  debtor. 

175]  (c>  Oompromise  and  Settlement— aa.  In 
General— (aa)  In  United  States.  Except  in  a  few 
jurisdictions,""  the  general  rule  is  now  well  settled 
that  an  attorney  has  no  power,  by  mere  virtue  of 
his  retainer  and  without  express  authority,  to  bind 
his  client  by  a  compromise  of  a  pending  suit  or 
other  matter  intrusted  to  his  eare,***  particularly 

Til, — Schroeder  v.  Wolf,  227  111.  133, 

81  NE  13:  DanzlRPr  v.  PItlsfleld  Shoe 
Co.,  204  III.  14ri.  NK  n34  [aff  107 
III.  A.  471;  McCliniKck  v.  Helbew 
IfIS  111.  384,  48  NB  145;  Wetherbee  V. 
Fitch,  117  111.  67,  7  NB  513;  Peo.  T. 
Quick,  92  111.  580:  Wadhams  r.  day, 
73  111.  415;  Nolan  t.  Jackson,  16  IlL 
272;  Hdfer  epiinner,  147  HI,  A. 
448;  Miller  ▼.  ■Ltnie.  IS  ni.  A.  648. 
See  Stronr  t.  >Sn«tth,  88  111.  A.  638. 
^  Ind. — Union  Mut.  X.  Ins.  Co.  T. 
Buchanan,  100  Ihd.  63;  Wakeman  v. 
Jones,  1  ind.  617:  Combs  v.  Combs, 
B«  Ind.  A.  656,  105  NE  944;  Jennings 
V,  South  WhitU'y  Hoop  Co..  50  Ind. 
A.  241.  US  194,  197  [cit  Cvc]; 
Miedrelch    v.   lluiik,    40    Ind.  A.  393, 

82  NB  117;  Repp  v.  Wiles,  3  Ind.  A. 
167,  29  NE  441. 

Iowa. — Kilmer  v.  Gallaher.  112 
Iowa  683,  84  NW  697,  84  AmSR  368; 
Martin  v.  Capital  Ins.  Co.,  86  Iowa 
643.  62  NW  634;  Matter  of  Heath. 

83  Iowa  216,  48  NW  1037;  Bigler  v. 
Toy,  68  Iowa  687.  28  NW  17;  Stuck 
V.  Reese,  15  Iowa  122. 

Kan.— Jones  v.  Inness,  32  Kan.  177, 

4  P  96;  Herriman  v.  Shomon,  34  Kan. 
387.  36  AmR  861;  Blarbourg  v.  Smith. 
11  Kan.  664. 

Ky. — LouBhridge  v.  Burkhart,  147 
Ky.  457,  144  8W  65;  Hall  v.  Wright, 
187  Ky.  39.  127  SW  516:  Sebastian  v. 
Rose,  136  Ky.  197,  122  SW  120;  Heath 
V.  Com.,  129  Ky.  835,  113  SW  69;  Na- 
tional Bank  of  Commerce  v.  Bowman, 
100  SW  831,  30  KyL.  1236;  Sebree  v. 
Sebree.  09  SW  282,  30  KyL  670;  Bene- 
dict V.  Wilhoite,  80  SW  1155.  26  Kyli 
178:  Cox  V.  Adelsflorf,  51  SW  616,  21 
Kyli  421;  Brown  v.  Bunger,  42  SW 
714,  19  KyL  1627;  Smith  v.  Dixon,  8 
Mete.  438;  Lexington,  etc.,  Mln.  Co.  v. 
Welburn,  11  KyL  307. 

La. — Landry's  Bucc,  117  La,  193, 
41  3  490;  Phelps  v.  Preston,  9  La. 
Ann.  488;  Dupre  v.  Splane,  16  La. 
51;  Woodrow  v.  Hennen,  6  Mart  N.  S, 
158. 

Me. — Pomeroy  v,  Prescott,  106  Me. 
401.  407,  76  A  898,  138  AmSR  347,  31 
AnnCaa  574  and  note  [cIt  <^c].  Com- 
pare Bonney  v.  Morrill,  57  He.  368; 
Fogg  V.  Sanlwrn,  48  He.  432  (under 
a  statute). 

Md. — Horsey  v.  Chew.  66  Md.  6SE, 

5  A  466;  Fritchey  v.  Bosley,  56  Mdu 
94;  Hamburger  v.  Paul,  51  Md.  819; 
Douh  V.  Barnes,  1  Md.  Ch.  127. 

Mich. — ^Fet«  V.  Leyendecker.  157 
Mich.  358,  122  NW  100;  Baton  v. 
Knowles.  61  Mich.  625,  38  NW  740. 

Minn. — Gibson  v.  Nelson,  HI  Minn. 
183,  188,  126  NW  731,  1S7  AmSR  549, 


31  LRANS  623  and  note  [cit  Cycl; 
Burgraf  v,  Byrnes,  94  Minn.  418,  108 
NW  215;  Davis  v.  Severance,  48  Hlnn. 
528,  52  NW  140. 

Miss. — Rice  V.  Troup,  62  Hlsa  186; 
Parker  v.  McBee,  61  Miss.  134;  Levy 
V.  Brown.  56  Miss.  83. 

Mo.— State  v.  ClifTord.  28  SW  8; 
State  v.  ClifTord,  124  Mo.  492,  28  SW 
5;  Melcher  v.  Bxcb.  Bank,  86  Mo. 
362;  Black  v.  Rogers,  75  Mo,  441; 
Semple  v.  Atkinson,  64  Mo.  604; 
Spears  v.  Ledergert>er,  56  Mo.  466; 
Walden  v.  Bolton,  65  Ho.  405;  Grum< 
ley  V.  Webb,  48  Mo.  618;  Davidson  v. 
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ATTORNEY  AND  CLIENT 


[§175 


where  land  is  to  be  received  in  full  satisfaction  of 
the  judgment  to  be  recovered  and  where  he 
makes  such  a  compromise  the  client  may  ignore  it 
and  proceed  with  the  suit  or  institute  a  new  suit  as 
if  no  such  compromise  had  ever  been  made;*'  or 
he  may  have  the  compromise  set  aside  by  the  court 
and  the  case  reinstated.^'  Much  less  has  an  attorney 
authority  to  compromise  or  settle  some  other  ac- 


tion.** An  executory  agreement  to  compromise  or 
settle  the  case,  made  by  an  attorney,  does  not  bind 
a  client,  unless  ratified  by  the  client  after  full  knowl- 
edge of  the  facts.*'  The  only  exceptions  to  this 
rule  are  in  cases  of  emei:gency  when  prompt  action 
is  necessary  to  protect  the  interests  of  the  client 
and  there  is  no  opportunity  for  consultation  with 
him,*"  or,  in  rare  instances,  where  the  nature  of  the 


Rozler,  23  Mo.  387;  K«lly  v.  Chlcaga 
etc.,  R.  Co.,  113  Mo.  A.  468,  87  SW 
583:  Schlemmer  v,  Schlemmer,  107 
Mo.  A.  487,  81  SW  836;  Bay  v.  TpuB- 
dell,  92  Mo.  A.  377;  Barton  v.  Hunter, 
59  Mo.  A.  610:  Willard  v.  S.  Seegel 
Qas-FIxture  Co.,  47  Mo.  A.  1;  Lewis 
V.  Baker,  24  Mo.  A.  682:  Roberts  v. 
Nelson,  h  Ho.  A.  28;  VanderUne  v. 
SAIth,  IS  Ho.  A.  6B. 

Hont — Harris  v.  Root,  28  Uont. 
159.  72  P  429. 

Nebr. — Smith  v.  Jones,  47  Nebr. 
108,  6S  NW  1»,  68  AmSR  B19;  Ham- 
rich  V.  Combs,  14  Nebr.  S81.  1^6  NW 
7S1. 

N.  J. — Faughnan  v.  Elisabeth,  68  N. 
J.  U  309,  33  A  212;  Trenton  St.  R.  Co. 
V.  Lawlor,  74  N.  J.  Eq.  828,  71  A  234. 

N.  T.— Lewis  V.  Duane,  141  N.  Y. 
302.  36  NE  322;  MandevlUe  v.  Rey- 
nolds, 68  N.  T.  628;  Beers  v.  Hen- 
drlckson.  45  N.  T.  665;  Barrett  v. 
Third  Ave.  R.  Co.,  45  N.  T.  628;  Mat- 
ter of  Baker,  112  App.  Dlv.  160,  98 
NYS  331;  McKechnle  v.  McKechnle, 
3  App.  Dlv.  91,  39  NYS  402:  Mande- 
ville  V.  ReynoldB,  5  Hun  338  [aff  In 

68  N.  Y.  5281:  Matter  of  Neuteld.  50 
Misc.  215.  100  XYS  444:  Smith  v. 
Bradhurst,  18  Misc.  546.  41  NYS 
1002;  Tito  V.  Seabury,  18  Misc.  283, 
41  NYS  1041;  Happel  v.  New  York, 
117  NYS  627:  Harkavy  v.  Zlsman,  96 
NYS  214:  De  Witt  v.  Qreener,  11  NT 
ClvProc  327;  Shaw  v.  Kidder.  2  How 
Pr  244. 

N.  C. — Glade  Sprinir  Bank  v.  Mc- 
Ewen.  180  N.  C.  414,  76  SB  222,  Ann 
Caal914C  542;  Moye  v.  Cogdell,  69  N. 
C.  93. 

Oh. — Holden      Llppert,  12  Oh.  Cir. 

Ct.  767. 

Okl. — Turner  v.  Fleming.  37  Okl. 
75.  78.  130  P  551,  45  LRAN8  265.  Ann 
Ca8l915B  831  and  note  [clt  Cycl. 

Or. — Flt'IsliMKMi  V,  Meyer,  46  Or. 
267.  274,  Rii  1'  -Jo:*  [quot  Cyc]. 

Pa. — Gray  v,  Howell,  205  Pa.  211, 
54  A  774;  Johnstown,  etc.,  R.  Co.  v, 
Egbert,  152  Pa.  53,  25  A  151;  Brockley 
V.  Brockley,  122  Pa.  1.  15  A  H4«; 
Isaacs  V.  Zugsmlth.  103  Pa.  77:  Mac- 
key  V.  Adair,  99  Pa.  143;  Housenlck 
V.  HUler,  93  Pa.  614;  Stokely  v.  Rob- 
inson, 84  Pa.  316;  Filby  v.  MUler,  26 
Pa.  Mi;  IStackbouse  v.  O'Hara,  14 
Pa;  88;^  Huston  v.  Mitchell,  14  Serg. 
at  R.  i07,  16  AmD  B06:  Henry  v. 
UUey,  48  Pa.  Super.  666;  Callahan 
V.  Qufgley,  6  Pa.  Dlst.  494:  Schroeder 
V.  aillesple,  2  Pa.  Dlst.  221:  Schmrl- 
kUl  River  Road,  20  Pa.  Co.  5«»;  North 
WhitehaU  Tp.  r.  Keller,  12  Wk^NC 
177. 

R.  I. — ^Whipple  V.  Whitman,  18  R. 
I.  612,  43  AmR  42. 

S.  C. — Gilllland  v.  Oasque,  6  S.  C. 
406;  Treasurers  v.  McDowell,  19  S.  C. 
L.  184,  26  AmD  166. 

Tenn. — Davis  v.  Home  Ins.  Co.,  127 
Tenn.  330,  155  SW  131,  44  LRANS 
626;  Mathews  v.  Massey,  4  Bast.  460: 
Conlay  v.  Whitthome,  (Ch.  A.)  68 
SW  380. 

Tex. — Roller  v.  Wooldridge,  46  Tex. 
485;  Adams  v.  Roller,  35  Tex.  711: 
Price  V.  Loffue,  (Civ,  A.)  164  SW 
1048;  Taylor  v.  Evans,  16  Tex.  Civ. 
A.  409,  41  SW  877  [aff  29  SW  172]; 
Cook  V.  Greenberg.  (Civ.  A.)  34  SW 
687. 

Vt.— Brown  V.  Mead,  68  Vt..215.  34 
A  950:  Granger  v.  Batchelder,  54  Vt. 
248,  41  AraR  846;  Vail  v.  Conant,  16 
Vt.  314. 

Va.— Carter  v.  Cooper,  111  Va.  602, 

69  SE  944;  Smock  v.  Dade,  6  Rand. 
(26  Va.)  639,  16  AmD  780. 

Wash. — Timm  v.  Tlmm,  34  Wash. 
228,  76  P  879:  Budlong  v.  Budlong,  81 


Wash.  228,  71  P  751;  High  v.  Emer- 
son. 28  Wash.  108,  «2  P  466. 

W.  Va. — Crotty  v.  Sagle,  36  W.  Va. 
143,  13  SE  69;  Kent  v.  Chapman,  18 
W.  Va.  486;  WUey  v.  Hahood,  10  W. 
Va.  208.  ' 

Wis. — Fosha  V.  0*Donnell,  ll«  Wis. 
336,  97  NW  924;  Mygatt  v.  Tarbell, 
85  Wis.  467.  66  NW  1081:  Kelly  v. 
Wright,  66  Wis.  236,  26  NW  610. 

N,  B. — Nova  Scotia  Bank  v.  Mor- 
row. 17  N.  B.  343. 

Ont. — Benner  v.  EVlmonds,  19  Ont. 
Pr.  9. 

Que. — Rex  v.  PInsoneault,  <  Rev 
Leg  703.  22  LCJur  68. 

[a]  The  priBotpU  irUoh  udeilles 
tUa  doctrine  is  that,  while  an  attor- 
ney may  adopt  any  course  which 
seems  to  him  best  calculated  to  se- 
cure the  object  for  which  he  was 
employed  and  has  Implied  power  to 
use  all  the  usual  and  ordinary  means 
to  that  end,  yet  he  cannot,  by  virtue 
of  his  general  authority,  bind  his 
client  by  any  act  which  amounts  to  a 
surrender  In  whole  or  In  part  of  any 
substantial  right.  Harbach  v.  Col- 
vin,  73  Iowa  638,  35  NW  663;  Pomeroy 
V.  Prescott,  106  Me.  401,  76  A  898, 
138  AmSR  347,  21  AnnCas  574;  Dlck- 
erson  v.  Hodges,  43  N.  J-  Bq.  46.  10 
A  111;  Lewis  v.  Duane,  141  N.  Y.  302. 
36  NB  322;  Smith  v.  Lamberts,  7 
Gratt  (48  Va.)  138. 

[b]  AMUrnanents  for  the  beneftt 
of  oreditors  <1)  being  usually  In  the 
nature  of  compromlaes,  it  seems  that 
an  attorney  should  have  special  au- 
thority in  order  to  assent  to  them 
for  his  client.  Doub  v.  Barnes.  4  Gill 
(Md.)  1.  See  generally  Gordon  v. 
Coolidge,  10  F.  Cas.  No.  6,606,  1 
Sumn.  637;  Vernon  v.  Morton,  8  Dana 
(Ky.)  247;  Jones  v.  Horsey,  4  Md. 
S0«,  59  AmD  81;  Hatch  v.  Smith.  5 
Mass.  42.  (2)  When  a  creditor  upon 
receiving  notice  of  his  debtor's  as- 
signment, writes  to  an  attorney.  In- 
structing him  to  represent  the  cred- 
itor's interests  at  a  creditors'  meet- 
ing and  to  take  such  steps  as  he 
thinks  best  for  those  interests,  the 
attorney  Is  authorized  to  accept  the 
assignment  and  execute  a  release  of 
such  creditor's  claims  against  the 
debtor.  Hewitt  v.  Darlington  Phos- 
phate Co..  43  S.  C.  5,  20  SE  804. 

[c]  A  oorporatloa  ooiuuel  has  not. 
by  virtue  of  his  offlce  and  in  the  ab- 
sence of  express  authority,  any  pow- 
er to  settle  and  audit,  or  to  adjust 
and  compromise,  claims  against  the 
city,  although  the  claims  may  be 
the  subject  of  pending  actions 
against  the  city.  Bush  v.  O'Brien. 
164  N.  Y.  206.  68  NE  106  [rev  47 
App.  Dlv.  681,  62  NYS  686]. 

[d]  (MBdaal  QaaM,F-^n  attorney 
employed  to  prosecute  an  agent  on 
a  criminal  charge  of  embeullng 
funds  has  no  authority  to  compro- 
mise the  case  by  an  agreement  for 
receiving  payment  from  the  agent; 
and  such  an  agreement  Is  a  nullity 
when  the  principal,  on  learning  of  it. 
Immediately  repudiates  It  and  ten- 
ders back  the  money.  Harper  v.  Na- 
tional L.  Ins.  Co..  66  Fed.  281,  6  CCA 
505. 

41,  Walden  v.  Bolton,  66  Ho. 
405. 

[a]  Attorney  oaioot  oomproinl— 
bonndary. — An  attorney  conducting 
an  ejectment  suit  has  no  right  with- 
out the  client's  authority  to  enter 
into  a  compromise  fixing  upon  a  cer- 
tain line  as  the  boundary  line  be- 
tween the  tracts  of  the  parties  liti- 
gant.   Mackey  v.  Adair,  99  Pa.  143. 


48.  U.  8.— Harper  v.  National  L. 
Ins.  Co.,  56  Fed.  2Sl.  S  CCA  606. 

III.— Heifer  v.  Spanner,  147  Hi  A 
448. 

Kan. — Jonea  v.  InnesL  22  Kan.  17T, 
4  P  96. 

Pa.— North  Whitehall  Tp.  v.  Kdler, 
100  Pa.  106,  46  AmR  261. 

Va. — Smock  v.  Dade,  S  Rand.  (21 
Va.)  639,  16  AmD  780. 

43.  Sebree  v.  Sebree,  9t  SW  2St, 

30  KyL  670;  Dalton  West  End 
St.  R.  Co.,  169  Mass.  221.  84  NB  1<1. 
88  AmSR  410. 

[a]  Xt  uplloatloB  Is  ■s—oaaMy 
■lad*,  and  the  parties  can  be  placed 
in  statu  quo,  the  court  may  vacate 
any  Judgment  founded  on  such  on- 
authorised  compromise  and  order  It 
to  be  stricken  out.  Dalton  v.  Weft 
End  St.  R.  Co..  159  Mess.  221.  14 
NE  2S1,  38  AmSR  410:  Davla  v.  Home 
Ins.  Co..  127  Tenn.  330,  155  SW  131, 
44  LRANS  626. 

[b]  Ollsnt  reanlred  to  wtlify 
Jndgineat  to  extent  of  oonaideratlsa 
of  nnmrmmlisi  In  such  cases  the 
client  will  be  compelled  to  enter  sat- 
isfaction on  his  Judgment  to  the  ex- 
tent of  the  money  received  by  his 
attorney.  Pierce  v.  Brown,  19  P.  Caa 
No.  11,148,  8  Bias.  534;  Faughman 
v.  Eliaabeih,  68  N.  J.  L.  309,  33  A 
212:  North  Whitehall  Tp.  v.  KeUer. 
100  I^.  106,  46  AmR  861. 

44.  Marabourg  v.  Smith,  11  Kaa 
564.  _ 

45.  UcCllntook  T.  Helberff,  1«8  RL 
384,  48  NE  146:  Spears  v.  Leder- 
gerber,  66  Ho.  466;  Walden  v.  Bol- 
ton, 66  Mo.  405. 

[a]    Vot  enforoeaUe  In  eqaitf'— 
Such  an  executory  agreement  cannot 
be   enforced    In   equity   against  the 
client.     New   York,   etc.,   R.  Co. 
Martin,  158  Mass.  313,  33  NB  578. 

46.  111.— Peo.  V.  Quick,  92  Rl.  680. 
Ind. — Union    Mut.    L.    Ina.   Ca  v. 

Buchanan.  100  Ind.  68;  Turner  v. 
Campbell,  69  Ind.  279;  Combs  v. 
Combs,  66  Ind.  A.  «56,  106  NE  944: 
Repp  V.  Wiles,  3  Ind.  A.  167,  29  NE 
441. 

Iowa. — Matter  of  Heath.  83  Iowa 
215,  48  NW  1087;  Ohlquest  v.  Far- 
well,  71  Iowa  231,  32  NW  277. 

Minn. — Gibson  v.  Nelson.  Ill  Minn. 
188,  126  NW  751.  187  AmSR  649,  SI 
LRANS  523  and  note;  Bates  v.  Bates. 
66  Minn.  131,  68  NW  846;  Albee  v. 
Hayden,  26  Minn.  267. 

Mo. — Grant  City  v.  Slmmona,  1*7 
Mo.  A.  188,  151  SW  187. 

N.  J.— PhiJllpB  V.  PuUen,  50  N.  J- 
L.  439.  14  A  222. 

N.  Y. — Clinton  v.  New  York  Ceat, 
etc..  R.  Co.,  147  App.  Dlv.  468.  Ill 
NYS  881;  Carstens  v.  SChmaltad^  1* 
Daly  26,  8  NYS  629. 

Wis.— Chilton  V.  Wtllford.  2  Wla  1. 
80  AmD  399. 

[a]  -Wm  ia  a  well-daAmad  esMt- 
tU«  to  tba  no*  atetM,  and  extendf 
to  an  attorney  authority  to  co  in  pro- 
mi  se  his  client's  cause  when  pnuitft 
action  is  necessary  and  there  is  bo 
opportunity  for  consultation  wits 
him,  and  delay  would  Jeopardise  Vt 
rights.  But  the  exception  requIrM 
the  settlement  to  be  made,  not  for  th< 
protection  of  asserted  rights  of  the 
attorney  to  compensation,  but  for  the 
protection  of  the  best  interests  of  tbe 
client."  Gibson  ▼.  Nelson.  Ill  Hlna 
183,  188,  126  NW  781,  187  AmSR  M9, 

31  LRANS  623. 

[b]  'If  there  Is  tInM  aad  oppst- 
ttuittr   for   oouraltation  with 
client,  then  the  attorney  should  ool 
assume  authority  to  compromise  W 


For  latar  o— eg,  dvrelopBUBta  and  tOtaagm  in  the  law  aee  oumulatlve  Annotations,  same  title,  page  end  note  nnmbtf- 

Digitized  by  Google 


§  175] 


ATTORNEY  AND  CLIENT 


[6C.J.]  661 


bnsmess  is  sneh  that  a  power  to  eompromise  may 
be  inferred,  in  which  oases  the  act  of  the  attorney 
in  agreeing  to  the  compromise  binds  the  elient.^' 
However,  a  client,  knowing  the  facts,  may  rendw 
an  unauthorized  eompromise  binding  on  himself  by 
fae  acqnieseeuce  for  a  considerable  period  of  time." 
A  court  is  reluctant  to  disturb  such  a  eompromise 
if  fairly  entered  into  and  not  otherwise  inequit- 
able.** The  fact  that  a  compromipe  by  an  attorney, 
made  in  excess  of  his  authority,  has  been  consum- 


mated by  juc^^ent  by  consent  having  been  eutered 
in  pursuance  of  it  does  not  render  the  compromise 
binding  on  a  client,  altbon^  it  will  make  the  court 
the  less  inclined  to  disturb  it,  and  will  render  prompt 
action  and  a  reasonable  showing  of  merit  on  the  part 
of  the  client  necessary  to  secure  its  annulment.^" 

Spedal  avtbori^.  There  is  no  objection  to  giving 
an  attorney  special  authority  to  compromise,  and 
when  such  is  the  case  the  client  is  bound  if  the  com- 
promise is  a  fair  me,"  and  he  may  not  subsequently 


client'a  claim;  but  If  there  Ib  an 
«insrgdncy  that  preventB  consulta- 
tion, and  forc«0  Immediate  action.  It 
is  the  duty  of  the  attorney  to  take 
such  steps  as  will  secure  the  great- 
est benefit  to  his  client.  The  neces- 
sity creates  the  authority,  and  the 
position  of  the  attorney  demands  that 
the  authority  be  exercised  for  the 
client's  good.  Where  (here  Is  no 
emergency,  there  Is  no  authority,  but 
the  authority  springs  Into  existence 
with  the  emergency."  Union  Mut. 
L.  Ins.  Co.  V.  Buchanan,  100  Ind.  S3, 
77  Iquot  Repp  v.  Wiles.  3  Ind.  A. 
1«7.  i9  NE  441.  4423. 

[c]  A  oompniinlM  mads  in  opsn 
mamxt  Is  valid  for  this  reason.  Bell- 
veau  V.  Amoskeas  Mfg.  Co.,  68  N. 
H.  225,  40  A  734.  73  AmSR  677.  44 
LRA  167:  Christie  V.  Sawyer,  41  N. 
H.  298;  Xnxon  v.  noydT  73  8.  C.  203. 
207,  53  SK  167  (where  the  court  said: 
"The  agreement  was  mads  during 
the  progress  of  the  case  upon  the 
hearing  before  the  master.  It  must, 
therefore,  be  regarded  as  having  been 
made  In  open  Court.  The  distinction 
between  the  powers  of  an  attorney 
during  the  progress  of  a  case  In  open 
Court,  and  at  other  times.  Is  clearly 
pointed  out  by  the  authorities.  Bx 
p.  Jones,  47  8.  C.  393,  25  SE  285,  and 
cases  therein  cited.  In  the  former, 
far  greater  latitude  is  allowed  than 
In  the  latter.  One  of  the  principal 
reaaons  Is  because  the  trial  frequent- 
ly develops  a  state  of  facts  quite 
different  from  that  anticipated,  and 
the  attorney  Is  compelled  to  act  for 
the  best  Interests  of  his  client,  with- 
out the  opportunity  for  consultation 
wblch  would  be  afforded  him  on  other 
occasions.  A  failure  to  act  promptly 
mlsht  materially  prejudice  the  rights 
of  nla  client.  In  the  case  under  con- 
alderation,  mutual  concessions  were 
made  as  to  certain  rights  of  the  re- 
spective parties  which  the  pleadings 
snowed  were  strenuously  contested; 
and  In  adjusting  those  rights  under 
the  olrcnmstances.  the  attorney  did 
not  act  without  authority"). 

tdl  TlMce  dlsst  Uves  at  dlstaaoe 
tmiL  ooaamaBloatlem  dUBonlt.— (i)  In 
extraordinary  cases,  where  the  client 
lives  In  a  distant  state,  and  delay 
may  prove  Injurious,  and  there  Is  no 
opportunity  for  immediate  communi- 
cation between  the  attorney  and  his 
client,  the  former  may  compromise 
a  claim  without  special  authority. 
Union  Mut.  L.  Ins.  Co.  v.  Buchanan, 
100  Tnd.  63;  Repp  v.  Wiles.  3  Ind. 
A  167,  29  NE  441;  Thompson  v,  Mis- 
souri Pac  R.  Co.,  134  Mo.  A.  691,  U3 
SW  1142;  Housenlck  v.  Miller,  93  Pa. 
B14:  Kimball  v.  Perry.  IB  Vt.  414.  (2) 
But  authority  to  compromise  Is  not 
xlven  to  an  attorney  by  the  mere  fact 
that  the  client  lives  in  a  distant 
state,  and  that  the  custom  of  the 
profession  Is  to  compromise  under 
sucb  circumstances  when  advisable. 
Benedict  v.  Wllholte,  80  SW  11&&,  26 
KrX<  178;  Granger  v.  Batchelder,  54 
Vt  248,  41  AmR  846.  (S)  It  is  not 
competent  to  prove  a  custom  among 
attorneys  to  take  full  and  complete 
control  over  the  business  of  foreign 
clients  and  to  exercise  a  discretion- 
ary power  in  its  settlement  in  viola- 
tion of  the  principles  of  law,  or  con- 
trary to  the  Interests  of  such  clients. 
Cn^rk  V.  Kingsland,  9  Mhss.  248. 

5)7.  Feo.  V.  Quick,  92  111.  580.  Bee 
alBO  Mallory  v.  Manner,  16  Wis.  172, 


[a]  Attorney  for  InaolTSBt  dsWor. 

— Proof  that  an  attorney  was  em- 
ployed by  an  Insolvent  debtor  to  as- 
sist him  in  effecting  a  compromise 
with  hie  creditors  Is  evidence  tend- 
ing to  show  that  he  bad  authority  to 
auomlt  to  them  a  proposal  and  to 
make  with  them  an  agreement  of 
compromise.  Doon  v.  Donaher,  113 
Mass.  151. 

[b]  BaHroad  attonw^(l)  It  has 
been  held  tiiat  the  authority  of  an 
attorney,  regularly  representing  a 
railroad  company  in  suits  brought 
against  it,  to  compromise  such  suits 
Is  not  limited  by  the  same  strict 
rules  applying  to  attorneys  repre- 
senting private  persons  In  individual. 
Isolated  cases  of  the  same  kind.  East 
Line.  etc.  R.  Co.  v.  Scott,  72  Tex.  70, 
10  SW  99.  13  AmSR  758.  (2)  An  at- 
torney who  Is  a  director  in  a  rail- 
road company  and  Is  openly  employed 
to  prosecute  a  suit  against  the  road 
may  compromise  the  suit  and  re- 
cover hie  fees  for  legal  services  in 
the  case.  Christie  v.  Sawyer,  44  N. 
H  298 

48.  U.  S.— Stowe  v.  U.  8..  19  Wall. 
13.  23  L.  ed.  144;  Mayer  v.  Foulkrod. 
16  F.  Cas.  No.  9,342,  4  Wash.  C.  C. 
603  (compromise  acquiesced  In  for 
years). 

III. — Danslger  v.  Pittsfield  Shoe  Co., 
204  111.  146.  63  NE  684. 

Iowa. — Reld  v.  Dickinson,  37  Iowa 
6C  <the  client  failing  to  object  to 
the  compromise  of  a  judgment,  a 
ratification  will  be  presumed). 

Mass. — Bryant  v.  Rich,  216  Mass. 
344,  103  NB  926.  AnnCasl9t5B  869. 

Mich. — Oemtwrllng  v.  Spauldlng, 
104  Mich.  217.  62  NW  342. 

Miss.— Levy  v.  Brown,  56  Miss. 
33. 

Mo. — ^Walden  v.  Bolton,  65  Mo.  405; 
Bay  V.  Trusdell,  92  Mo.  A.  377. 

N.  Y. — Equitable  Trust  Co.  v.  Mac- 
La  Ire .  77  Misc.  116.  135  NTS  1022. 

Tenn. — -Memphis  St.  R.  Co.  v.  Roe, 
118  Tenn.  601,  102  SW  343. 

Wash. — Tlmm  v.  Tlmm,  34  Wash. 
228,  76  P  879;  Denney  v.  Parker,  10 
Wash.  213,  38  P  1018. 

Wis. — Fosha  V.  CDonnell.  120  Wis. 
836,  97  NW  924. 

[a]  Aamamt  mar  1m  tafensd  as  In 
any  other  case.  Schroeder  v.  Ollles- 
pie,  2  Pa.  Dist  221. 

40.  U.  8.— Jeffries  v.  New  York 
Hut.  L.  Ina.  Co.,  110  U.  S.  305.  4  SCt 
8,  28  L.  ed.  166;  Holker  v.  Parker,  7 
Cranch  496,  3  L.  ed.  396. 

III. — Vtckery  v.  McClellan,  61  111. 
311. 

Iowa. — Potter  v.  Parsons.  14  Towa 
286.  See  also  Bennett  v.  Phillips,  57 
Iowa  174,  10  NW  328. 

Md. — White  V.  Davidson,  8  Md.  160, 
63  AmD  693. 

Mass. — Peru  Steel,  etc.,  Co.  v. 
Whipple,  etc,  Mfg.  Co.,  109  Mass. 
464. 

Mo. — Black  V.  Rogers.  75  Mo.  441. 

R.  I.— Whipple  V.  Whitman,  13  R. 
I,  612,  43  AmR  42  (a  compromise 
valid  when  made  with  the  consent 
of  the  party  in  Interest,  although 
without  the  knowledge  of  plaintiff  of 
record). 

Tex. — Williams  v,  Nolan,  58  Tex. 
708;  Roller  v.  Wooldrldge,  46  Tex, 
486. 

Wash. — Llvesley  v.  Pier,  11  Wash. 
268,  39  P  660. 

Wia.— Mollory  v.  Mariner,  IS  Wis. 
172. 


60.  Preston  v.  HIU,  50  Cal.  43,  19 
AmR  647:  Smith  v.  Dixon,  3  Mete. 
(Ky.)  438;  Williams  v.  Nolan,  68  Tex 
708. 

[a]  The  snnesUon  that  the  ad- 
mlalstvation  of  Jnatloe  woold  lie  sszi- 
onaly  emlmrrasBed  If  It  were  Incum- 
bent on  the  court  and  on  the  adverse 
party  at  his  peril,  Iwfore  entering  a 
consent  decree  founded  on  a  compro- 
mise, to  engage  In  an  inquiry  as  to 
whether  the  attorney  who  consented 
to  it  had  the  requisite  authority  la 
well  answered  In  the  opinion  of 
Romllly,  M.  R.,  in  Swinfen  v.  Swin- 
fen,  24  Beav.  649,  662.  53  Reprint  470 
[app  dlsm  2  De  G.  A  J.  381.  44  Re- 

£rlnt  1037,  and  quot  at  length  Pres- 
>n  v.  Hill,  50  Sa.  40,  65,  19  AmR 
647.  as  follows:  "But  if  the  doc- 
trine which  the  Attomey-Oeneral 
expressed  so  strongly  were  to  pre- 
vail, vlx.,  that  a  Client  would  be 
bound,  whether  he  had  consented  or 
refused,  it  would  be  the  incumbent 
duty  of  the  Court,  in  every  case,  to 
ascertain  that  the  facta  had  really 
been  brought  before  the  attention 
and  had  received  the  consent  of  the 
client  before  the  order  was  made. 
The  Court  gives  credit  to  counsel, 
and  with  great  Justice,  for  It  knows 
that  they  act  according  to  their  In- 
structions. It  gives  credit  to  the  In- 
structions given  by  the  solicitors, 
knowing  perfectly  well  that  solici- 
tors act  with  the  most  perfect  bona 
fides,  and  never  give  Instructions 
which  they  do  not  consider  they  are 
duly  authorised  to  give.  Accordingly, 
It  is  for  this  reason  that  this  Court 
never  Inquires  whether  the  client  has 
given  his  consent  or  authorised  the 
flottcltor  to  give  it,  the  Court  as- 
sumes, upon  the  statement  of  coun- 
sel, that  the  solicitor  has  so  instruct- 
ed him,  and  that  the  solicitor  has  ob- 
tained the  consent  of  his  client  to  the 
arrangement.  If  that  were  not  so, 
if  the  solicitor,  without  the  authority 
of  his  client,  could  give  a  consent, 
depriving  a  party  of  a  certain  por- 
tion of  his  property,  how  could  this 
Court  act,  with  any  confidence,  with- 
out seeing  that  the  solicitor  had  duly 
exercised  his  discretion  in  the  case 
with  regards  to  adults,  as  it  does 
with  regard  to  Infants?"]. 

rb]  Oenpxtnnlse  iMld  Uadlav  oa 
ell^  after  jBdnawt^Where  a  com- 

Eromise  is  made  by  the  attorneys  of 
oth  parties  as  to  a  Judgment  against 
certain  lots  for  taxes  and  Judgment 
is  rendered  thereon.  It  will  be  pre- 
sumed, as  against  the  city  and  the 
county,  that  the  attorneys  for  these 
bodies  had  authority  to  act  for  them; 
and  even  if  they  had  no  such  author- 
ity it  would  afford  no  ground  for  set- 
ting aside  the  Judgment  after  Its  ren- 
dition. If  the  agreement  had  not 
been  consummated,  or  if  the  want 
of  authority  had  been  shown  at  the 
term  at  which  the  Judgment  was 
rendered,  the  court  would  have  re- 
fused to  carry  It  out.  Peo.  v.  Quick, 
92  111.  680. 

[c]  Caches  In  oontestlag  Jadg- 
meat^— Wherever  it  appears  that  the 
client,  on  becoming  aware  of  the  com- 
promise and  the  Judgment,  fails  to 
repudiate  promptly  the  action  of  his 
attorney,  he  will  not  be  afterward 
heard  to  contest  Its  validity.  Black 
T.  Rogers,  76  Mo.  441. 

Bl.  V.  S. — Quesnel  v.  Muasy,  1 
Dall.  449.  1  U  ed.  318;  Jeffries  T. 
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shelter  himself  bdiind  a  restiiotian  tqxm  the  author- 
ity of  the  agent,  of  which  the  party  dealing  had  no 
notice  or  reason  to  believe  existed)  and  which  was 
not  disclosed  at  the  time  of  the  transaction.^'  This 
is  a  familiar  rule  in  the  law  of  agency.'^  Where 
authority  is  expressly  g^ven  to  compromise  certain 
claims,  it  is  to  be  construed  as  eonfined  strictly  to 
those  claims,  and  does  not  include  other  claims  in 
the  attorney's  bands,  or  claims  which  he  may  after- 
ward receive;"  and  such  authority  is  revoked  by 
specific  instructions  to  secure  judgment  by  suit.'^" 
After  a  settlement  has  been  effected  it  is  too  late 
to  revoke  the  authority."" 

[f  176]  (bb)  In  England.  In  England  the  doc- 
trine established  by  the  later  cases,  after  some 

Union  Mut.  L.  Ins.  Co.,  1  Fed.  4B0, 
1  HcCrarv  117  taft  110  U.  S.  SOB,  4 
8Ct  8,  28  t.  ed.  1661. 

Cal. — Chaltey  v.  Dext«r,  2  Cal. 
Unrep.  Cas.  897.  4  P  980. 

in.— Vickery  v.  Mcaellan.  01  HI. 
Sll. 

Ind. — Freeman  v.   Brehm,    SO  NE 
712. 

Iowa. — Tallmon  v.  Tallmon,  186 
Iowa  370,  147  NW  740:  Reld  v.  Dlck- 
Inaon.  S7  Iowa  60. 

Ky. — OiaBB  Thompson,  S  B.  Mon. 
SSB. 

1a. — Phelps  V.  Hodge,  0  La.  Ann. 
S24. 

Me. — Chanman  v.  Lothrop,  39  Me. 
4S1. 

Md.— Little  V.  Bdwarda,  09  Md.  499, 
10  A  1S4;  Frltchey  v.  Bosley.  56  Md. 
04. 

Mass. — ^Wallace  v.  Boston  M.  R. 
Co..  194  Mass.  S28.  80  MB  401  (hold- 
ing that  a  compromise  Is  not  Invalid 
twoauBe  It  Is  flied  without  the  signa- 
ture of  the  attorney)  ■  Doon  v.  Dona- 
her,  lis  Mass.  ISl:  Peru  Steel,  etc.. 
Co.  V.  Whipple  File,  etc.,  Hfg.  Co., 
109  Mass..A4. 

Minn. — A] bee  T.  Hayden.  15  Minn. 
207. 

HlflB. — Levy  t.  Brown,  58  Mlee.  83; 
Oarvin  v.  Lowry,  16  Mies.  24. 

Mo. — Black  V.  Rosrers,  76  Mo.  441; 
Walden  v.  Bolton.  66  Mo.  406;  Crum- 
ley V.  Webb,  48  Mo.  502;  Bay  v.  Trus- 
dell,  92  Mo.  A.  377. 

N.  J.-r-Phlllipa  V.  Pullen.  50  N.  J. 
L.  439.  14  A  222;  Trenton  St.  R.  Co. 
V.  Lawlor,  74  N.  J.  Bq.  828.  71  A  234, 

N.  T. — Diamond  Soda  Water  Mfg. 
Co.  v.  Hegeman,  74  App.  DIv.  430.  77 
NTS  417;TEqultable  Trust  Co.  v.  Mac- 
Lalre.  77  Misc.  110,  135  NTS  1022; 
Dorman  v.  Arkln,  120  NTS  767. 

8.  C. — Hewitt  T.  Darlington  Phos- 
phate Co.,  43  S.  C.  5,  20  SErS04. 

Wash. — High  V.  Emerson,  22  Wash. 
103,  62  P  4SS. 

Wis.— Mygatt  ▼.  Tarbell,  16  Wis. 
457.  56  NW  1031:  Mallory  V.  Mariner, 
16  Wis.  172. 

Ont. — Vardon  v.  Vardon.  6  Ont.  719. 

[a]  B»d  faith  on  the  part  of  the 
attoner  (1)  in  effecting  a  settlement 
is  Immaterial  if  the  other  party  had 
no  knowledge  thereof.  Miller  v.  Dal- 
las Cons.  Electric  St.  R.  Co.,  (Tex. 
Civ.  A.)  124  SW  463.  (2)  Otherwise 
If  defendant  knew  that  piatntilTB  at- 
torney Intended  to  defraud  him. 
Oulf,  etc.,  R.  Co.  T.  MlUer,  24  Tex. 
Ctv.  A.  895,  «0  SW  259. 

fb]  Qnesaom  for  Jmr,— Where  the 
attorney  claims  an  express  or  im- 
plied grant  of  authority  to  compro- 
mise which  Is  denied,  and  the  evi- 
dence relating  thereto  ie  conflicting, 
the  question  Is  one  for  the  Jury. 
Brewer  v.  Caaey.  196  Mass  384.  82 
NE  45 ;  Erlckaon  v.  McNeeley,  41 
Wash.  609.  84  P  3;  Mygatt  v.  Tar- 
bell. 86  Wis.  467,  65  NW  1031. 

Sa.  Ind. — Freeman  v,  Brehm,  (A.) 
30  NE  712  [reh  den  (A.)  31  NE  546]. 

Mo. — Kelly  v.  Chicago,  etc.,  R.  Co.. 
113  Mo.  A.  468,  87  SW  583. 

N.  T. — Diamond  Soda  Water  Mfg. 
Co,  V,  Hegeman,  74  App.  Dlv.  430,  77 
NTS  417, 


Tex. — Miller  v.  Dallae  Cons.  Elec- 
trk:  St.  R,  Co.,  188  SW  800. 

Wash. — Livesley  v.  Pier,  11  Wash. 
268,  S9  P  660. 

[a]  nitutntlons. — (l)  A  compro- 
mise of  a  suit  upon  which  Judgment 
was  entered,  made  by  an  attorney 
with  apparent  authority,  his  client 
standing  within  a  few  feet  of  him 
and  conferring  with  htm.  will  bind 
the  client,  although  the  attorney  vio- 
lated his  InstructionB;  particularly 
where  the  client,  learning  the  facts 
when  the  Judgment  was  entered,  al- 
lowed the  term  to  go  by  without 
taking  any  steps  to  set  aside  the 
Judgment.  Black  v.  Rogers,  75  Mo. 
441.  (2)  A  settlement  of  a  jwndlng 
suit  by  attorneys,  the  parties  con- 
senting, is  binding,  although  it  may 
embrace  matters  outside  the  scope 
of  the  suit  Carstepa  v.  Schmalhols, 
10  Daly  (N.  T.)  20.  (S>  PlalntiffB 
In  a  suit  instructed  their  attorney  to 
settle  the  case  on  certain  terms 
coupled  with  a  specified  condition ; 
they  afterward  spoke  to  defendants 
of  the  terms  as  terms  of  settlement, 
without  Baying  anything  about  the 
condition ;  the  attorney  never  men- 
tioned the  condition,  but  settled 
upon  the  bsBls  of  the  other  terms 
proposed,  and  defendants  believed 
that  the  attorney  had  authority  to 
settle  as  he  did.  It  was  held  that 
plaintiffs  were  bound  by  the  settle- 
ment. Peru  Steel,  etc..  Co.  v,  Whip- 
ple File,  etc  Mfg.  Co.,  109  Mass. 
464. 

53.    See  Agency  I  209. 
64.    Melcher  v.  Exchange  Bank,  86 
Mo.  362. 

[a]  Anthorlty  to  settle  pendlnff 
suit. — (1)  Where  an  attorney  nas  eu- 
tborlly  to  represent  his  client  and  to 
make  settlement  for  him  in  a  case 
pending  In  a  court  having  Jurisdiction 
of  the  case,  he  may  not  go  outside 
of  the  court  and  make  an  agreement 
for  his  client  for  a  consent  verdict, 
without  the  knowledge  or  consent  of 
the  latter.  Kldd  v.  Huff.  105  Ga.  209. 
SI  SE  430.  <2)  Nor  has  he  such  au- 
thority as  to  collateral  matters  or 
the  bUBlneBS  of  the  client  not  in- 
volved in  the  suit  or  business  covered 
by  the  empioymenL  Combs  v.  Combs, 
56  Ind.  A.  656,  105  NE  944. 

BS.  Maxwell  v.  Pate.  (MIbs.)  16 
S  529. 

sa.  Foot  V.  Smythe,  20  Colo.  A. 
220,  78  P  01.9. 

B7.  Strauss  v.  Francis,  L.  R.  1 
Q.  R  3'i9:  Butler  v.  Knight,  L.  R. 
2  Exch.  109;  Swlnfen  v.  Swlnfen.  18 
C.  B.  465,  86  ECL  485,  139  Reprint 
1469;  Prestwlch  v.  Foley.  18  C.  B. 
N.  S.  806,  114  ECL  806,  144  Reprint 
662;  Chown  v.  Parrot.  14  C.  B.  N.  S. 
74.  108  ECL  74,  143  Reprint  372; 
Chambers  v.  Mason.  5  C.  B.  N.  S.  59. 
94  ECL  69,  141  Reprint  23;  Pray  v. 
Voules.  1  E.  &  E.  839.  102  ECL  839.. 
120  Reprint  1125;  Swlnfen  v.  Chelms- 
ford. 5  H.  &  N.  890;  Berry  v.  Mul- 
len, Ir.  R.  5  Eq.  368;  Thomas  v.  Har- 
ris, 27  L.  J.  Exch.  363;  Re  Wood,  21 
Wkly.  Rep.  104;  Brady  V.  Curran.  10 
Wkly.  Rep.  514.  See  Whipple  v. 
Whitman,  13  R.  I.  512.  42  AmB  42 


vacillation^  is  that  the  attorney  has  power,  by  vii^ 
tue  of  his  retainer,  to  oompromiae  the  aotum  in 
whioh  he  ifl  retained,  provided  he  acts  bona  fide  ind 
reasonably  and  does  not  violate  the  positive  instroo* 
tions  of  his  client,  and  that  the  compromise  will  bind 
the  client,  even  if  he  does  violate  instructions,  un- 
less the  violation  is  known  to  the  adverse  parfy." 

177]  bb.  Accaptins  Leas  than  Amoont  Dm. 
The  rule  against  an  attorney's  power  to  compro- 
mise prohibits  his  taking,  in  full  satisfaction  and 
discharge,  any  sum  less  than  the  full  amount  doe 
on  the  face  of  a  claim,""  or  his  accepting  in  satis- 
faction of  a  judgment  or  decree  secured  by  him  for 
his  client  any  sum  less  than  the  full  amount  of  saeb 
jn^^ment  or  decree.""    Even  where  an  attonie; 

(stating  English  rule  In  language  of 

text). 

68.  U.  S.— Abbe  v.  Rood,  1  F.  Cas. 
No.  6,  6  McLean  100;  Bates  v.  Sea- 
bury.  2  F.  Cas.  No.  1,104,  1  Sprague 
433. 

Ala. — Hall  Safe,  etc.,  Co.  v.  Or- 
well, 88  Ala.  441,  6  S  750. 

Del.— Wood  V.  Bangs,  18  Del.  4*5. 
48  A  189 

111. — Schreiber  v.  Straus,  147  IlL 
A.  581;  Miller  v.  Lane,  13  111.  A.  641. 

Iowa. — Cottrell  v.  Wheeler,  89 
Iowa  754,  67  NW  422;  Martin  v.  Cap- 
ital Ins.  Co..  86  Iowa  042.  62  NW 
634;  Bigler  V.  Toy.  68  Iowa  687.  21 
NW  17. 

Ky.— Heath  v.  Ctom..  129  Ky.  MS, 
lis  SW  69:  Cox  V.  AdelsdorOl  SW 
010.  21  Kyi  421. 

La.— Pickett  V.  Bates,  t  Im.  Ana. 
627. 

Hd. — Hamburger  v.  Paul,  61  Ud. 
219;  Maddux  v.  Bevan,  39  Md.  485; 
Doub  V.  Barnes,  4  Olll  1  (no  author- 
ity to  accept  a  deed  of  trust). 

Mo. — Bay  v.  Trusdell.  92  Mo.  A. 
377;  Tanderline  v.  Smith,  18  Mo.  A. 
66. 

Nebr. — Smith  v.  Jones,  47  Nebr. 
108.  66  NW  19,  63  AmSR  619. 

N.  J. — Watts  V.  Frenche,  19  N.  J. 
Eq.  407. 

N.  T.— De  MetB  v.  Dagron,  63  N. 
T.  686  mem;  Diamond  Soda  Water 
Mfg.  Co.  V.  Hegeman,  74  App.  Dir. 
430,  77  NTS  41?;  Dorman  v.  Arkin. 
120  NTS  767. 

Oh. — Holden  v.  Lippert,  12  Oh.  Cir. 
Ct.  767,  4  Oh.  Cir.  Dec  627;  Oountee 
V.  Armstrong,  9  Oh.  Dec  (Reprint) 
62.  10  CincLBul  339. 

Tex. — Pierrepont  t.  Sassee,  1  Tex 
A.  Civ.  Cas.  g  1294. 

Wash. — Timm  v.  Tlmm,  24  Wash. 
228.  76  P  879  (cDnstrulng  2  BalUncer 
Annot.  Codes  ft  St.  I  470). 

W.  Va.— Crotty  v.  Eagle,  25  W.  Vh. 

151.   

Wla. — Posha  V.  CDonnelL  120  Wis 
386,  97  NW  924;  Kelly  v.  Wright.  26 
Wis.  280.  26  NW  610. 

Tal  m  CNorgla,  under  Civ.  Cede 
(1910)  g  4950.  attorneys  cannot,  with- 
out special  authority,  receive  any- 
thing. In  discharge  of  clienfa  dalm. 
but  the  full  amount  In  cash.  Kaiser 
V.  Hancock,  106  Oa.  217,  22  SB  1X2: 
Sonnebom  v.  Hoore,  106  Oa.  497.  21 
SB  947;  Bell  v.  KwUeekl,  11  Oa.  A. 
9,  74  SE  444;  Patterson  v.  Chflda;  » 
Oa.  A.  646.  72  SE  46. 

[b]  The  paymsBt  of  half  a  dsM 
Is  no  ooBsUerattoa  tme  a  gili— b  of 
the  other  half.  Cox  V.  AeladorC  tl 
aw  616,  21  KyL  421. 

[c]  AoUon  for  danagaa  for  Usa 
pass, — An  attorney  who  has  begun 
an  action  for  the  recovery  of  dam- 
ages for  trespass  cannot  bind  his 
client  by  the  acceptance  of  a  mm 
tendered  by  defendant  In  satiafbc- 
tion  of  the  trespass  and  by  discon- 
tinuing the  action;  but  the  amonnt 
paid  by  defendant  should  be  appitcd 
on  the  damages,  and  plaintiff  sbotiM 
recover  only  the  residue.  Brown  v. 
Mead.  68  Vt.  216.  34  A  »60. 

flg.  U.  &--JeirrtM  V.  Union  MM. 
L.  Ins.  Co.,  1  Fed.  460,  1  McCrai? 


For  later  ommm,  aovelepBtaata  and  ohaagss  in  the  law  see  cumulative  Annotations,  same  title,  naye  and  note  number. 
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§§  177-178] 


ATTOHNEX  AND  CLIENT 


[6  0.  J.]  663 


hulds  u  judgiuent  by  aasignment  as  security  for 
debts  due  t'rum  liis  client,  his  satisfaction  without 
payment  is  good  for  only  the  amount  of  his  interest 
therein.**^  hi  the  case  of  a  void  and  unauthorized 
compromise  by  an  attorney  for  a  consideration  less 
than  the  client's  demand,  the  client  may  treat  the 
compromise  as  a  nullity  and  may  recover  such 
amount  as  still  remains  due  upon  the  whole  demand 
from  the  debtor,  for  the  latter  is  chargeable  with 
notice  of  the  limitations  upon  an  attorney's  author- 
ity.'* Under  special  authority,  receiving  less  than 
the  amount  of  the  judgment  is  not  objectionable,'^ 
but  the  special  instructions  must  be  followed/* 
AcGSpUng  part  pi^iiuuk  u  nch.  The  attorney 


hm  power  to  accept  partial  payments  on  a  debt  and 
to  give  receipts  for  the  amounts  so  received."'  It 
follows  that  in  case  of  a  payment  under  a  void  com- 
promise the  debtor  is  entitled  to  a  credit  for  the 
amount  actually  paid.*" 

178]  (d)  JEteleue.  An  attorney  has  no  im- 
plied power  to  release  his  client's  claim,""  or  to 
release  the  property  of  a  judgment  debtor  from  the 
lien  of  an  execution  or  judgment  or  from  any  simi- 
lar lien  securing  his  client's  claim,  except  upon  such 
security  or  conditions  as  the  client  may  himself 
approve,'^  or  to  discharge  a  debtor  from  arrest  ex- 
cept on  payment  in  full  of  the  judgment.'"  Nor 
has  he  implied  authority  to  release  suretiea  on  an 


114  [aff  110  U.  8.  SOB,  4  SCt  8.  28  Jj. 
ed.  15S];  Pierce  v.  Brown,  19  F.  Caa. 
No.  11.143.  8  BIB8.  634. 

Ala. — Henderson  v.  Planters',  etc.. 
Bank.  178  Ala.  420,  69  S  493;  Robin- 
son V.  Murphy,  69  Ala.  543. 

Ark, — WhitlnK  v,  Beebe,  12  Ark. 
421. 

Colo. — McMurray  v.  Marsh,  12  Colo. 
A.  96.  64  P  863. 

Del.— Wood  V.  Bangs,  IS  Del.  436, 
4S  A  189  (award). 

Ill,— Peo.  V.  dole.  84  111.  327;  Mil- 
ler T.  Lane.  13  111.  A.  648. 

He. — ^Wilson  v.  Wadlel^h,  36  Me. 
496. 

Hd. — Bohr  V.  Anderson,  51  Md.  205; 
Ha4dux  V.  Bevan.  39  Md.  485. 

Mass. — Lewis  v.  QamaKa.  1  Pick. 
S47. 

Minn. — Bureraf  v.  Byrnes,  94  Minn. 
418.  103  NW  216. 

Miss. — Rice  V.  Troup,  62  MIsa  186; 
Parker  v.  McBee,  61  Miss.  184. 

Mo. — Schlemmer  v.  Schlemmer,  107 
Mo.  A.  487.  81  BW  «86;  Roberta  v. 
Nelson,  22  Mo.  A.  28. 

Nebr. — Smith  v.  Jones,  47  Nebr. 
108,  66  NW  19.  63  AmSR  619;  Uam- 
rick  V.  Combs,  14  Nebr.  SSI.  IS  KW 
7»l. 

N.  J. — Paughnan  v.  Enisabeth,  58 
N.  J.  Lu  309,  33  A  212. 

N.  T. — Boers  v.  Hendrlckson,  46 
N.  T.  666;  Matter  of  Amsterdam  Ave., 
lis  App.  Dlv.  ISO.  98  NTS  331:  Wood 
V.  New  Tork,  44  App.  Dlv.  299.  «0 
NTS  769  (notwlthsUndlns  Code  Civ. 
Proe.  i  1260);  Tito  v.  Seabury,  18 
Mlac.  283.  41  NTS  1041;  Woodford  t. 
Rasbacb.  9  NTClvProc  316;  Lewis  v. 
Woodruff,  IE  HowPr  639.  Compare 
Benedict  v.  Smith,  ID  Paige  126 
(where  the  ohaneetlor  Intimates  that 
ft  Is  a  question  of  some  importance 
whether  an  attorney  employed  to  col- 
lect a  doubtful  debt  may  not.  after 
Judgment,  receive  a  part  of  the  debt 
and  discbarge  the  Iten  of  the  Judg- 
ment, on  receiving  security  for  the 
payment  of  the  residue  of  the  debt). 

Oh. — ^Wilson  V.  Jennings,  3  Oh.  St. 
628. 

Pa- — Philadelphia,  etc..  R.  Co.  v, 
Chrlstman.  4  Pennyp.  271;  BSy  v. 
I^mb,  10  Pa.  Co.  209. 

Tex. — Peters  v.  Lawson,  66  Tex. 
SS6.  17  SW  734.  ^ 

W.  Va. — Watt  v.  Brookover,  35  W. 
Va.  323.  13  SE  1007.  29  AmSR  811. 

[a]  An  attorner  In  a  divorce  ac- 
tion Is  without  authority  to  accept  a 
less  amount  of  alimony  than  that 
awarded  by  the  decree  in  satisfac- 
tion thereof,  without  expreas  author- 
ity of  bis  client,  such  compromise 
belner  voidable  at  the  client's  option. 
Sebastian  v.  Rose,  136  Kr.  197,  122 
SW  120;  Schlemmer  V.  Schlemmer. 
107  Mo.  A.  487,  81  SW  63S  (alimony 
pendente  lite). 

aO.  Beers  v.  Hendrlckson.  45  N.  T. 
665. 

n-  Jones  V.  Inness,  32  Kan.  177, 
4  P  ft5:  North  Whitehall  Tp.  v.  Keller, 
100  Fa.  105,  46  AmR  3S1. 

as.     Vickery  v.  McClellan,  61  111. 

^^M-    Harrow  v.  Farrow,  7  B.  Hon. 
(Ky.>  136.  46  AmD  60. 
aft.   see  infra  I  17»  text  and  note 


65.  Pierce  v.  Brown,  19  F.  Cas.  No. 

II.  143,  8  Blss.  634;  Faughnan  v. 
Enisabeth,  68  N.  J.  L.  S09.  33  A  212: 
North  Wbitehall  Tp.  v.  Keller,  100 
Pa.  105,  46  AmR  861;  Brown  v.  Mead. 
68  Vt.  215,  34  A  960. 

66.  Colo. — Richardson  Drug  Co,  v. 
Dunagan,  8  Colo.  A.  308,  46  P  227. 

La.— Mlllaudon  v.  McMlcken,  7 
Mart.  N.  S.  34. 

Me. — Pomeroy  v.  Prescott,  106  Me. 
401,  76  A  898.  138  AmSR  347,  21  Ann 
Cas  574;  Jenney  v.  Delesdemler,  20 
Me.  183.  But  see  Fogg  v.  Sanborn. 
48  Me.  432  (holding  that,  by  reason 
of  Rev.  St.  c  82  S  44,  no  action  can 
be  maintained  upon  a  claim  intrusted 
to  an  attorney  for  collection  and  by 
him  discharged  for  any  considera- 
tion, however  small). 

N.  J. — Dickereon  v.  Hodges,  43  N. 
J.  Fq,  45,  10  A  111. 

N.  Y. — Barrett  v.  Third  Ave.  R.  Co.. 
46  N.  Y.  628;  Diamond  Soda  Water 
Mfg.  Co.  V.  Hegeman.  74  App.  Dlv. 
430.  77  NYS  417. 

N.  C. — Glade  Spring  Bank  v.  Hc- 
Fwen.  160  N.  C.  414,  76  SB  222,  Ann 
CaBl914C  642;  Hall  v.  Presnell,  167 
N.  C.  290,  293,  72  SE  OSS,  39  LRANS 
62.  AnnCaslOlSB  1293Jquot  Cyc]. 

Pa. — Tompkins  v.  woodforo,  1  Pa. 
166. 

S.  C. — Armstrong  v.  Hnrst,  39  S. 
C.  498,  18  BE  150;  GlUlland  v. 
Casque,  6  S.  C  406. 

Tenn. — Davis  v.  Home  Ins.  Co.,  127 
Tenn.  330,  155  SW  131.  44  LRANS 
626. 

Tex. — Youngberg  v.  El  Paso  Brick 
Co..  (Civ.  A.)  155  SW  715;  Hlckey  v. 
Stringer.  3  Tex.  Civ.  A.  46,  21  SW 
7l«. 

Vt.— Carter  v.  Talcott.  10  Vt.  471. 

W.  Va. — Forest  Coal  Co.  v.  Doo- 
llttle.  64  W.  Va.  210.  46  SB  238. 

Wis.— Kelly  v.  Kelly,  86  Wis.  170, 
56  NW  637;  Webster  v.  SUdden.  14 
Wis.  277. 

[a]  Oanceling'  obligation  An* 
duata— An  attorney  has  no  power, 
without  express  authority,  to  cancel 
and  mark  "Paid"  an  obligation  due 
to  his  client.    Schroeder  v.  Wolf,  127 

III.  A.  506  [aff  227  111.  133,  81  NE  13]. 

67.  Ark. — Cullin-McCurdy  Constr. 
Co.  V.  Vulcan  Iron  Wka,  93  Ark.  342, 
124  SW  1023. 

Ga. — Hlrsh  v.  Beverly.  125  Ga.  657. 
54  8F  678;  Phillips  v.  Dobbins,  56  Qa. 
617, 

Ky. — Harrow  v.  Farrow,  7  B.  Mon. 
126.  45  AmD  60;  Holbert  v.  Montgom- 
ery, 6  Dana  II. 

Md. — Horsey  v.  C^hew,  65  Md.  655, 
560.  6  A  466  (where  the  court  said: 
"These  propositions  are  plainly  laid 
down  by  this  Court  In  the  case  of 
Maddux  v.  Bevan.  39  Md.  485;  and 
from  them  It  would  appear  clearly  to 
follow  that  an  attorney  under  the 
ordinary  employment  to  collect  a 
claim  by  suit,  or  by  suing  out  execu- 
tion on  Judgment  recovered,  cannot 
release  or  postpone  the  Hen  on  the 
lands  of  the  debtor,  created  by  the 
Judgment.  And  no  belief  on  the  part 
of  the  attorney  however  honeatly  en- 
tertained that  the  release  or  post- 
ponement would  be  for  the  benent  of 
the  client,  can  supply  the  defect  of 
authority  to  make  euch  arrangetaient 


with  the  debtor,  or  others  deallns 
with  the  debtor's  property");  Doub  V. 
Barnes,  1  Md.  Ch.  127. 

Miss. — Banks  v.  Evana,  IS  Mia.i. 
36,  48  AmD  734, 

N.  J. — Terhunc  v.  Colton,  10  N.  J. 
Ea.  21  [aff  12  N.  J,  Eq.  312]. 

N.  Y. — Quinn  v.  Lovd.  .30  N.  Y. 
Super.  538.  5  AbbPrNS  2S],  36  HowTr 
3TS;  Van  K;in(i.>il  IK'volvIng  Door  Co. 
V.  A.'ftor,  r,r.  .Misr.  ,'i78,  105  NYS  683 

Stcv  on  oUu-r  uriiunds  123  Ai»|>.  Dlv, 
JO,  fill,  107  N'YS  r>i)i.  r,07];  Slmon- 
ton  V.  RarrL-!l.  21  Weiiil.  362:  Kel- 
lOK-B  V.  r.ilhert.  10  JohiiH.  220,  6  AmD 
3S5;  Jackson  v.  Hartl.;!!.  K  Johns. 
361. 

N.  C— HaJl  V.  Presnell.  167  N.  C. 
290,  293,  72  SE  985,  39  LRANS  62, 
AnnCasl913B  1293  [quot  CycJ. 

Ob, — Wilson  V.  Jennings,  3  Oh.  St. 
528. 

Pa.— Kirk's  App.,  87  Pa.  243.  30 
AmR  357;  Dollar  8a v.  Bank  v.  Robb. 
4  Brewst.  106;  Ely  v.  Lamb,  10  Pa. 
Co.  209. 

S.  C. — Ludden.  etc..  Southern  Music 
House  V.  SumUr,  46  8.  C.  1S6.  22  SE 
738.  55  AmSR  761;  Tankersley  v.  An- 
derson, 4  S.  C.  Eq.  44. 

Tex. — Engelbach  v.  Simpson,  12 
Tex.  Civ.  A.  188.  33  SW  596. 

[a]  ajx  attoney  who  luts  reoor- 
•Md  Jadgmeat  for  a  tUmt-t  oaanot  llle 
it  as  a  claim  on  esnlty  ptooeedlan 
and  thus  waive  Its  lien,  without  the 
express  authority  or  aubseqnent  ratl- 
ftcatlon  of  the  client.  Horsey  V. 
Chew.  66  Md.  566,  5  A  466. 

68.  Bowe  V.  Campbell.  2  NYCIv 
Proc  232,  63  HowPr  167"  SImonton  v. 
Barrell,  21  Wend.  (N.  T.)  362:  (3or- 
ham  V,  Gale,  7  Ctow.  (N.  Y.)  739,  17 
AmD  649;  Kellon  v.  Gilbert.  10 
Johns,  m.  T.)  220,  «  AmD  835;  Jack- 
son V.  Bartlett,  8  Johns.  (N.  YJ  361; 
Crary  v.  Turner,  6  Johns.  (N.  Y.)  51; 
Glade  Spring  Bank  v.  UcEwen.  160 
N.  C.  414.  76  SE  222,  AnnCaal914C 
642;  Treasurers  v.  McDowell.  19  S. 
C.  L.  164,  26  AmD  ICS.  Ckimpare 
Scott  V.  Seller,  6  Watts  <Pa.)  835. 
246  (where  the  court  said:  "The  at- 
torney of  the  plaintiff  In  the  capias 
ad  satisfaciendum  had  full  power 
and  authority  to  discharge  the  de- 
fendant therein  from  the  arrest  un- 
der It,  without  having  received,  or 
the  amount  of  money  thereon  en- 
dorsed being  paid.  This  authority 
has  been  exercised  by  attorneys 
throughout  the  state  from  time  Im- 
memorial almost:  and  especially 
where  the  plaintiff,  as  in  this  case, 
resided  out  of  the  county  In  which 
the  Judgment  was  obtained,  and  the 
defendant  therein  named  resided,  at 
the  distance  of  nearly  one  hundred 
miles;  and  did  not,  from  anything 
that  was  shown  on  the  trial,  appear 
to  have  attended  at  all  in  person  to 
the  prosecution  of  his  suit,  and  the 
execution  of  the  Judgment  therein 
obtained,  for  the  purpose  of  looking 
after  the  collection  of  his  debt"); 
Hopkins  V.  Willard,  14  Vt.  474  (hold- 
ing that  an  attorney  who  receives  a 
demand  for  collection  from  a  cred- 
itor at  a  distance,  without  any  spe- 
cial Instructions,  has  a  discretionary 
power  not  to  have  the  debtor  commit- 
ted on  the  execution;  and,  if  h«  has 
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obligation  running  to  his  client,  or  to  do  anything 
which  would  operate  as  a  release."' 
Attorney  cannot  release  interested  witness.  The 

fact  that  the  object  of  the  release  is  to  benefit  the 
client  does  not  increase  an  attorney's  authority. 
Consequently  he  cannot  release  a  witness  interested 
in  the  suit,  in  order  to  render  him  competent  to 
testify-^* 

BeleasinK  attachments  or  other  liens.  The  gen- 
eral rule  is  that  an  attorney  has  authority  to  release 
an  attachment  of  property  of  the  debtor  whenever 
it  may  appear  advisable  for  the  interests  of  his 
client.'^'  The  ground  of  distinction  is  that  his 
power  of  control  over  the  proceedings  in  the  case, 


been  committed,  may  discharge  him 
from  the  commitment.  If  he  acts  as  a 
man  of  common  prudence  would  do. 
ft-om  the  apparent  clrcumatances  of 
the  debtor). 

[a]  Presnmptiom  aa  to  amtkosttjr. 
— An  order  to  discharge  served  upon 
a  sheriff  and  signed  by  an  attorney 
carries  with-  It  the  presumption  that 
it  was  duly  authorized.  Davis  v. 
Bowe,  118  N.  T.  GB,  23  NB  16«  [afE 
54  N.  T.  Super.  S20,  25  NTWklyDls 
455], 

ee,  U.  S. — Varnum  v.  Bellamy,  28 
F.  Cas.  No.  16.886.  4  McLean  87. 

Ky. — Harrodsburs  Sav.  Inst.  v. 
Chinn.  7  Bush  539;  Glvens  v.  Bris- 
coe. 3  J,  J.  Marsh.  529.  See  also 
Duvall  V.  Waggener.  2  B.  Mon.  183 
(where  It  was  held  that  the  attorney 
was  liable  to  the  client  for  wrong- 
fully releasing  sureties  on  a  replevin 
bond). 

La. — Roberts  v.  Smith,  3  La.  Ann. 

205. 

Miss. — Union  Bank  v.  Oovan.  18 
Miss.  383.  „  ^ 

■  Nebr. — StoII  v.  Sheldon,  13  Nebr. 
207,  13  NW  201. 

N.  y.— Qulnn  v.  Lloyd,  80  N.  T. 
Super.  538,  5  AbbPrNS  281.  S8  How 
Pr  378;  East  River  Bank  v.  Ken- 
nedy. 22  N.  T.  Super,  543. 

N,  c. — Glade  Spring  Bank  v.  Mc- 
Ewen,  180  N.  C.  414.  76  SE  222, 
AnnCasl914C  542;  Hall  v.  PreBnell. 
157  N.  C.  290.  293,  72  SB  98E.  39 
LRANS  62  and  note,  AnnCa8l913B 
1293  [quot  Cyc]. 

Pa.— Lowry  v.  Clark,  20  Pa.  Super. 
857. 

S.  C. — Ludden,  etc.,  Music  House  v. 
Sumter,  45  S.  C.  186,  22  SE  788,  66 
AmSR  761;  Armstrong  v.  Hurst,  89 
S.  C.  4S8.  18  150. 

Compare  Willis  v.  Chowntng,  90 
Tex.  617.  62B,  40  SW  896,  59  AmSR 
842  [mod  (Civ.  A.)  38  SW  1141] 
(where  the  court  said:  "The  dam- 
ages and  the  value  of  the  use  of  the 
property  and  costs  were  not  parts  of 
the  original  debt,  but  mere  Incidents 
arising  out  of  the  proceeding  con- 
ducted by  the  attorney.  It  would  be 
a  narrow  limit  within  which  to  place 
the  authority  of  counsel  In  the  prose- 
cution of  causes  of  this  kind  to  say 
that  there  must  be  special  authority 
given  to  him  by  his  client  for  every 
action  that  he  takes  by  which  he 
might  release  the  matter  of  costs  or 
damages  In  order  to  protect  his 
client's  more  substantial  interests"). 

Ca]  Bxtension  of  time.. — An  attor- 
ney In  whose  hands  a  note  has  been 
placed  for  collection  has  no  power,  by 
an  agreement  made  out  of  court,  to 
give  an  extension  of  time  to  the 
principal  obligor  where  the  Imme- 
diate legal  consequence  would  be.  If 
the  act  was  valid,  to  relense  the  sure- 
ties on  the  note.  Roberts  v.  Smith, 
8  La.  Ann.  205.  Compare  Phillips 
V.  Rounds,  33  Me.  357  (holding  that 
an  attorney  appointed  to  act  for  a 
creditor  at  (he  disclosure  of  his 
debtor  who  has  given  a  relief  bond 
has  authority  to  extend  the  time  for 
such  debtor  to  make  the  disclosure, 
although  such  extension  may  have 
the  enect  to  rslease  a  surety  on  the 
bond). 


TO.  Ala.— Ball  v.  State  Bank.  8 

Ala.  690.  42  AmD  649. 

Oa. — HcCurdy  v.  Terir.  88  Ga.  49. 

tA. — ^Wetgel's  Succ,  1 8  La.  Ann. 
49;  Stocking's  Succ,  6  La.  Ann.  229. 

Me. — Springer  v,  Whipple,  17  Me. 
8fil;  York  Bank  v.  Appleton,  17  Me. 
S6. 

Mass. — Shores  v.  Caswell,  13  Mete. 
413. 

N.  Y. — Bowne  v.  Hyde,  6  Barb.  392; 
Murray  v.  House,  11  Johns.  464. 

S.  C. — Marshall  v.  Nagel,  17  S.  C.  L. 

308. 

71.  U.  S.— Pierce  v.  Strickland.  19 
F.  Cas.  No.  11,147.  2  Story  292. 

Conn. — Monson  v.  Hawley,  80  Conn. 
51,  79  AmD  233. 

Me. — Benson  v.  Carr,  73  Me.  76; 
Jenney  v,  Delesdernler,  20  Me.  188, 

Mass. — Marble  v.  Jamesvtlle  Mfg. 
Co.,  163  Mass.  171,  39  NE  998;  MouT- 
ton  V.  Bowker,  115  Mass.  86,  15  AmR 
72;  Moulton  v.  Whitman.  IIS  Mass. 
37  note. 

Miss. — Levy  v.  Brown,  58  Miss.  83. 

Mo. — Mulr  v.  Orear,  87  Mo.  A.  38: 
State  V.  Chaney.  36  Mo.  A.  513.  Con- 
tra Quarlea  v.  Porter,  12  Mo.  76. 

Tenn.— Rice  v.  O'Keefe,  6  Helak. 
«38. 

See  Levi  v.  Abbott,  4  Exch.  688; 
Payne  v.  Chute,  1  Rolle  365,  81  Re- 
print 588. 

7a.  Levy  v.  Brown,  56  Miss.  83,  89 
(where  the  court  said:  'To  Impose 
upon  the  attorney  the  necessity  of 
consulting  with  his  client  whenever 
propositions  are  made  to  him  with 
regard  to  these  matters,  which  In  his 
Judgment  ar«  advantageous,  would  so 
embarrass  and  thwart  htm  as  In  a 
great  measure  to  destroy  his  useful- 
ness; hence  It  is  that  the  courts  quite 
generally  concede  to  the  attorney  un- 
limited authority  over  the  conduct 
of  the  litigation,  including  the  power 
to  control  all  legal  process,  and  to 
compromise  or  release  all  attach- 
ment or  other  liens  which  have  ac- 
crued In  the  progress  of  the  cause,  aa 
collateral  thereto,  and  not  belonging 
to  the  original  demand"). 

73.  Jenney  v.  Delesdernler,  20  He. 
183. 

74.  OrosB  refere&oeat 

Accepting  less  than  amount  due  see 
supra  I  177. 

Accounting  and  payment  to  client  see 
infra  !  220. 

Action  by  client  for  money  collected 
by  attorney  see  infra  jfi  287-252. 

Summary  remedies  by  client  to  re- 
cover   money    collected   by  attor- 
ney see  Infra  99  264-281. 
76.     U.  S.— Chouteau  v.  U.  S..  95 

U.   S.   61,   24   L.   ed.   371;  Erwln  v. 

Blake,  8  Pet.  18,  8  L.  ed.  862;  Brown 

V.  Arnold.  131  Fed,  723.  67  CCA  125; 

Bates  V.  Seabury.  8  P.  Cas.  No.  1,104, 

1  Rprague  433. 

Ark. — Williams   v.   State,   65  Ark. 

159,  46  SW  186;  Conway  County  v. 

Little  Rock,  etc..  R.  Co.,  39  Ark.  50; 

Miller  V.  Scott.  21  Ark.  396. 

Fla.— Hendry   v.   Benllsa.    37  Fla. 

609.  20  S  800,  84  LRA  288. 

111. — Selz   v,   Guthman,   02   III.  A. 

624. 

Ind. — Newman  v.  Riser,  128  Xnd. 
258,  26  NE  1000;  Wagner  v.  McCool, 
52  Ind.  A.  124,  100  NE  395. 


so  far  as  his  client's  remedy  alone  is  concerned,  is 
almost  unlimited  and  authorizes  him  to  take  any 
step,  including  the  release  of  attachments  or  the 
waiver  of  the  lien  of  other  ancillary  mesne  proc- 
ess;^' but  be  cannot  release  the  lien  of  a  ju^fment 
or  execution,  for  the  reason  that  after  judg- 
ment his  powers  are  much  curtailed,  and  ex- 
tend then  only  to  such  matters  as  assist  in  the 
collection  of  the  debt  or  the  enforcement  of  the 
judgment." 

[$  179]  (6)  BeceiTing  Payment (a)  In  Gon- 
enU.  It  is  always  an  implied  power  of  an  attor- 
ney to  receive  payment  of  a  claim  intmsted  to  him 
for  eollection ;  hence  it  has  been  held  that  payment " 

Iowa. — ^McCarver  v.  Nealey,  1 
Oreene  800. 

Kan. — Dolaa  v.  Tan  Demark,  IS 
Kan.  804.  10  P  848. 
Ky. — V.  Harvey,  8  Bush  820. 
He. — White  v.  Johnson,  07  Me. 
287;  Ducett  v.  Cunningham,  89  He. 
386:  Patten  v.  Pullerton,  27  Me.  Si; 
McLalne  v.  Bachelor,  8  Me.  824 ;  GrsT 
V.  Wass,  1  Me.  267. 

Mass. — Heard  v.  Lodge.  20  Pick. 
53,  32  AmD  197. 

Mich. — Duquette  v.  Rlchar,  101 
Mich.  488,  60  NW  974. 

Miss.— Hlller  v.  Ivy,  37  Miss.  43L 
Mo.— Whelan  v.  ReUly,  61  Uo.  S4S; 
Carroll  Cteunty  v.  Cheatham,  48  Ho. 
385. 

Nebr. — Gordon  v.  Hennlngs,  89 
Nebr.  252,  ISl  NW  228;  Gordon  v. 
Omaha.  77  Nebr.  566,  110  NW  311. 

N.  H. — Beliveau  v.  Amoskeag  Utt. 
Co.,  68  N.  H.  226.  40  A  784,  7S  AmSR 
577,  44  LRA  167. 

N,  T. — Stratton  v.  Graham,  lit 
App.  Dlv.  348,  149  NTS  662  fak  149 
NYS  869]:  Boyd  v.  Dally.  86  App. 
Div.  581,  83  NTS  639  [aft  176  N.  T. 
556  mem,  68  NE  1114  mem];  Hawkins 
v.  Avery,  32-  Barb.  551;  Megary  v. 
Funtis,  7  N.  Y.  Super.  376;  Kramer 
V.  Grant,  60  Misc.  109.  Ill  NTS 
709;  Conner  v.  Watson.  27  Misc.  441. 
59  NYS  213,  29  NYCIvProe  163;  Tito 
V.  Seabury.  18  Misc.  288.  41  NYS  1041. 

N.  C.— Rogers  v.  McKenzle,  81  N. 
C.  164  (associate  attorney  may  be  so 
authorized). 

Oh.- — Bryans  v,  Taylor,  Wrlrht  245, 
S.  C. — Cauthen  v.  Cauthen.  76  8.  C 
226,  56  SE  978:  Cone  v.  Brown.  49  S. 
C.  li.  262;  Treasurers  v.  McDowell. 
19  3.  C.  L.  184,  20  AmD  160;  Public 
Account  Comrs.  v.  Rose,  1  S.  C  Eq. 
461. 

Tenn. — Planters*  Bank  v.  MMsey. 
2  Helsh.  860. 

Va. — Johnson  v.  Gibbons,  87  Gratt 
(68  Va.)  632;  Wilkinson  V.  Hollowar, 
7  Leigh  (84  Va.)  277;  Branch  v. 
Burnley,  1  Call  <6  Va.)  147;  Hudaoa 
V.  Johnson,  1  Wash.  (1  Va.)  10. 

W.  Va.— Wiley  v.  Mahood.  if  W. 
Va.  206. 

Ont. — Hoody  v.  Tyrrell,  6  Ont  Pr. 

313. 

[a]  Aatlioritr  to  reoelTe  MlBta.  of 
lasd  taken  oa  eaeoutlon. — Seisin  of 

land  taken  on  execution  by  the  sher- 
iff may  be  delivered  to  the  attorney 
of  the  creditor,  and  the  attorney  of 
record,  under  whose  management  the 
Judgment  has  been  recovered,  may 
without  further  authority  receive 
seisin  for  the  creditor.  Pratt  v.  Put- 
nam. 13  Mass.  361. 

[b]  Anthoilty  to  oolleofe  aad  vaT 
prooeeds  to  aUe&t*s  oredltorst— Where 
notes  are  left  with  attorneys  for  crt- 
lectlon,  their  proceeds  to  bo  paid  or 
them  to  creditors  of  the  depositor* 
the  attorneys  become  trustees  of 
such  creditors  and  are  authorised  to 
pay  such  proceeds  to  them.  HlnMe 
V.  Wanzer,  17  How.  (U.  S.)  358.  15 
L.  ed.  173.  ^ 

[c]  Attonwr  for  max41aB„ad 
litem. — The  attorney  or  a  gnar«lan 
ad  litem  has  no  greater  power  than 
the  guardian  himself;  and  heMe. 
where  the  guardian  was  not  iMalty 
authorised  to  receive  the  prooeeda  of 
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or  tender'*  to  the  attorney  is  equally  effec- 
tive as  payment  or  tender  to  the  client.  This 
rule  is  sometimes  expressly  declared  by  statute.^^ 
The  power  to  receive  payment  includes  the  power  to 
receive  partial  paymentsi^'  and  amounts  less  than 
the  faee  of  the  claim  act  as  payment  pro  tanto/" 
An  attorney  is  also  authorized  to  receive  money 
paid  to  a  clei^  of  court  in  behalf  of  bis  eUent,"* 
and  no  order  of  court  is  neeessaiy.'*  He  cannot, 
however,  receive  payment  before  it  is  due,*^  or  after 
a  default  has  become  absolute  by  nonpayment."^ 

Fresimiptioii  uisw  from  posBessioii  of  cUim:  The 
fact  that  an  attorney  holds  a  claim,  or  the  deed  or 
note  securing  it,  creates  a  sufficient  presumption 
of  authority  to  warirant  payment  to  him,"*  provided 
the  attorney  originally  represented  the  creditor  in 
negotiating  the  loan.""    The  presumption  that  an 

a  settlement  of  his  ward's  caoM  of 
action,  payment  to  the  attorney  did 
not  constitute  satisfaction  of  the 
claim.  Meiter  v.  Jollne,  186  App. 
Div.  1»,  119  NTS  819. 

TS.  U.  S.— Erwln  v.  B1ak^  8  Pet. 
18,  8  L.  ed.  862. 

Ala. — Carroll  v.  BurKin,  169  Ala. 
406.  410,  48  S  ««7  Jolt  Cyo]. 

Cal.— Form  v.  Tubbs,  185  Cal.  C87, 
68  P  308. 

La. — Bllllot  V.  Robinson,  13  I>a. 
Ann.  629. 

Mass.— Mclniffe  v.  Wheelock,  1 
Gray  600. 

Hlnn. — Salter  v.  Shov«.  CO  Minn. 
483,  63  NW  1126. 

N.  Y. — Osterman  v.  Ooldstein,  31 
Misc.  501,  64  NTS  655  (rev  on  other 
sroundfl  32  Misc.  676,  ««  NTS  506] 
<under  Code  Civ.  Proc.  9  731);  Strat- 
ton  V.  Graham.  140  NTS  869  [mod  164 
App.  Div.  348,  149  NTS  662];  Jackson 
V.  Crafts,  18  Johns.  110, 

Vt.— Brown  v.  Head,  68  Vt  816,  34 
A  950. 

Que.—Mitcbeson  v.   Bell,   11  Que. 
StUMr.  461. 

Ta]  Thus  the  tender  by  a  lessee 
of  mortgaKed  property  to  the  attor- 
ney  of  record  In  the  scire  facias  on 
the  tnwtKaffe,  the  mortgagee  being  a 
nonrvsldent  of  the  state,  was  sufll- 
cfent  to  preserve  the  lessee's  rlghta 
Hopkina  Mfg.  Co.  v.  Ketterer,  237 
Pa.  286.  86  A  421.  AnnCasl»14B  568. 

77.  See  statutory  provisions;  and 
oases  Infra  this  note. 

[a]  Xa  Iowa  it  la  provided  by 
statute  (Code  I  218  subs  3)  that  an 
attorney  has  power  "to  receive 
money  claimed  by  his  client  in  an 
action  or  proceeding  during  the 
pendency  thereof,  or  afterwards,  un- 
less he  has  been  previously  dis- 
ctiarsed  by  his  client;  and  upon  pay- 
ment thereof,  and  not  otherwise,  to 
discharge  the  claim,  or  acknowledge 
satisfaction  of  the  Judgment."  Har- 
bach  V.  Colvin,  73  Iowa  638,  642.  36 
NW  663.  _          .      „  ^v. 

[b]  Za  Vebraska,  under  Cobbey 
Annot.  St.  (1903)  i  3606,  an  attorney 
may,  by  virtue  of  his  retainer,  re- 
ceive and  receipt  for  money  due  his 
client  In  a  case  In  which  he  la  em- 
ployed, and  may  thereby  bind  his 
client,  unless  the  party  paying  it  had 
notice  of  a  revocation  of  the  attor- 
ney's authority.  Gordon  v.  Omaha, 
77  Nebr.  666,  110  NW  318. 

78.  Pickett  V.  Bates,  3  La.  Ann. 
6S7;  Whelan  v.  Rellly,  61  Mo.  666; 
I.Ivlngston  V,  Radcttff.  6  Barb.  (N. 
T.y  101;  Tito  V.  Seabury.  18  Misc. 
283,  41  NTS  1041;  Williams  v.  Walk- 
«r,  2  Sandf.  Ch.  (N.  T.)  326. 

Ttb  AbrahamsfHi  v.  The  Canoni- 
ena,  t6  Fed.  626;  Bates  v.  Seabury,  2 
F*.  Cas.  No.  1.104,  1  Sprague  433; 
Guay  v.  Andrews,  8  La.  Ann.  141: 
Conner  v.  Watson.  27  Misc.  444,  69 
l*TrS  213.  29  NTClvProc  153;  Wiley 
V,  Mahood.  10  W.  Va.  206. 

Ca]  A  fta«d«l«at  reo*^  giTW  by 
mm  attenar  for  the  amount  of  a 
Judgment   pretended   to   have  been 


attorney  is  authorized  to  reeeive  payment,  being 
founded  upon  the  custody  of  the  securities,  ceases 
when  they  are  withdrawn  by  the  creditor;  and  it  is 
incumbent  upon  the  debtor  who  makes  a  payment 
to  an  attorney,  relying  upon  such  presumption,  to 
show  that  the  securities  are  in  his  possession,  on 
each  occasion  when  payments  are  made,"*  or  else 
to  show  that  the  attorney  has  authority  to  receive 
payment  regardless  of  such  possession." 

Limitatioii  of  antliori^.— While  an  attorney  has 
general  authority  to  receive  tender  or  payment  of 
a  claim  on  which  he  baa  brought  suit,  special  cir- 
cumstances may  eust  which  limit  his  authority  so 
to  do.*'  But  a  secret  arrangement  between  an  attor- 
ney and  his  client,  by  which  the  former  is  to  have 
no  authority  to  receive  payment,  will  not  affect  one 
paying  to  the  attorney  on  the  faith  of  his  general 


paid  te  not  binding  on  his  client. 
Chambers  v.  Miller,  ?  Watts  (Pa.)  63; 
CThalfants  v.  Martin,  26  W.  Va. 
394. 

80.  Newman  v.  KIser.  128  Ind.  268, 
26  NE  1006:  New  Orleans  v.  Henaen, 
18  La.  428;  Mouraln  v.  Beauvals,  10 
La.  477;  Hiller  v.  Ivy,  37  Misa 
431. 

81.  Cauthen  v.  Cauthen,  76  S.  C. 
226,  66  SB  978  (holding  that,  where 
an  order,  directing  the  clerk  of  court 
to  pay  to  the  attorney  of  the  Judg- 
ment creditor,  in  settlement  of  the 
Judgment  obtained  against  an  es- 
tate in  court,  certain  money  in  part 
for  the  fee  adjudged  due  by  the 
Judgment  creditor  to  the  attorney, 
was  void  for  want  of  Jurisdiction,  the 
payment  was  valid  on  the  ground 
that  the  attorney  had  authority  to 
collect  the  amount  due  his  client,  and 
the  Judgment  would  be  credited  with 
the  amount  paid  to  the  attorney). 

88.  Smith  V.  Kidd,  68  N.  T.  130,  23 
AmR  167;  Hulbert  v.  Nolte.  6  Oh. 
Dec.  (Reprint)  486,  6  AmLReo  846,  7 
Oh.  Dec  (Reprint)  898,  8  ClncLBul 
294  [aft  37  Oh.  St  446]. 

88.  Oable  v.  Hain.  1  Penr.  *  W. 
(Pa.)  264. 

8«.  Me.— White  v.  JohnMn.  67  Me. 
287;  Ducett  v.  Cunningham,  89  Me. 
386-  Patten  t.  Pullerton,  27  Me.  fiS. 

Mo.— Whelan  v.  Rellly.  81  Mo.  678; 
WheUn  V.  Rellly,  61  Ho.  £66. 

Nebr. — Ward  v.  Beals,  14  Nebr. 
114.  16  NW  363. 

N.  T. — Megary  v.  Funtis.  7  N.  T. 
Super.  376:  Williams  v.  Walker.  2 
Sandf.  Ch.  326. 

S.  C. — Cone  Brown,  49  S.  C.  L. 
262. 

Va. — -Hudson  v.  Johnson,  1  Wash. 
(1  Va.)  9. 

Eng. — Owen  v.  Barrow,  1  B.  &  P. 
N.  R.  101.  127  Reprint  896. 

[a]  Vessessloa  of  msmorandnn  of 
entry  of  JndgmeBt. — Authority  to  re- 
ceive payment  of  a  Judgment  will  not 
be  implied  by  the  possession  by  the 
attorney  of  a  memorandum  of  the  en- 
try of  the  Judgment  by  the  prothono- 
tary.  The  rule  that  possession  of 
the  security  implies  authority  to  col- 
lect the  principal  does  not  apply,  as 
such  paper  does  not  represent  the 
security.  Ely  v.  Lamb,  10  Pa.  Co. 
209. 

[  b }     Payment  on  mortgage^ —  ( 1 ) 

An  attorney  having  possession  of  a 
mortgage  la  authortxed  to  receive 
money  paid  thereon.  Harbach  v.  Col- 
vin, 73  Iowa  638,  35  NW  663;  Conner 
V.  Watson,  27  Misc.  444,  59  NTS  213; 
Klrchner  v.  Schmid,  7  Misc.  456,  26 
NTS  86.  See  also  McMahon  v.  Bar- 
dinner,  2  Pa.  Caa.  1,  4  A  379  (decided 
on  special  facts).  Contra  Glllen  v. 
Kingston  Roman  Catholic  Episcopal 
Corp..  t  Ont  146.  147  (where  the 
court  said:  "The  mortgage  not  only 
secures  money;  but  It  uso  affects 
the  land,  and  for  its  effectual  dis- 
charge not  only  Is  payment  of  the 
money  an  essential,  but  eanally  es- 
aentUU  Is  It  thatthe  MUta  ahould 


be  reconveyed.  For  this  reason  the 
law  does  not  Infer  a  right  to  re- 
ceive the  money  from  the  mere  pos- 
session of  this  kind  of  aecurity"); 
Fi>rein;in  v,  Seeley.  2  N.  B.  Eq.  341, 
34  1  (where  the  court  siiid:  "In  the 
aliHi'iice  of  lesal  i)rorei;(iing.s  taken 
for  the  purpose  of  eiiforcins  a  mort- 
gliKe  security,  there  is  iiothliig  in  the 
mtre  r<:lation  of  soli<;itor  and  client 
Which  ciirrics  with  It  any  auihoriiy 
to  I  lie  solicitor  lo  receive  payment' 
of  eith.^r  iiiti-n-si  or  [iriiiclpal  due 
his  cLlutiL  uu  a,  mortgage.  The  ques- 
tion is  one  simply  of  agency,  and  in 
order  to  discharge  the  paying  mort- 
gagor from  further  liability,  there 
must  either  be  an  express  authority 
from  the  mortgagee  to  receive  the 
money,  or  else  an  authority  for  that 
purpose  necessarily  Implied  from  the 
course  of  dealing  between  the  par- 
ties; and  the  onus  of  establishing 
this  is  always  upon  the  mortgagor"). 
(2)  But,  In  the  absence  of  proof  of 
express  authority  to  collect  the  prin- 
cipal of  a  mortgage,  the  possession  of 
the  papers  by  an  attorney  is  the  In- 
dispensable evidence  of  bis  author- 
ity. Bryant  v.  Hamlin,  8  Pa.  Diet. 
886. 

88.  Crane  v.  Gruenewald,  120  N. 
T.  274.  24  NE  466,  17  AmSR  643;  Cen- 
tral Trust  Co.  v.  Folsom,  26  App.  Div. 
40,  46.  49  NTS  670  (where  Ingra- 
luun,  J.,  said:  "In  every  case  that  I 
have  been  able  to  discover,  authority 
to  receive  payment  has  been  inferred 
from  the  mere  possession  of  the  In- 
strument or  obligation  evidencing 
the  Indebtedness  only  in  the  case  of 
a  scrivener  or  attorney  who  repre- 
sented the  creditor  in  making  the 
loan,  and  where  the  possession  of 
such  evidence  of  debt  was  continued 
in  the  possession  of  such  scrivener 
or  attorney.  It  Is  not  alleged  that 
the  mere  possession  of  an  instrument 
or  obligation,  payable  to  another,  un- 
indorsed, invests  the  holder  of  such 
instrument  with  the  right  to  receive 
from  the  obligor  or  deotor  payment 
of  the  obligation.  It  is  only  where 
an  agency  has  existed  at  the  incep- 
tion of  the  transaction,  viz.,  the  mak- 
ing of  the  loan,  which  is  continued 
by  the  creditor  or  obligee  allowing 
the  obligation  to  remain  in  the  hands 
of  the  attorney,  that  a  debtor  is  en- 
titled to  presume  that  the  original 
authority  to  make  the  loan  has  been 
continued  and  enlarged  so  as  to  con- 
fer an  authority  to  receive  payment 
thereof*) ;  Williams  v.  Walker,  2 
Sandf.  Ch.  (N.  T.)  325. 

86.  Parker  v.  Downing,  13  Mass. 
466;  Smith  v.  Kidd.  66  N.  T.  130,  23 
AmR  157;  Williams  v.  Walker,  2 
Sandf.  Ch.  (N.  T.)  325;  Antloch  (Col- 
lege V.  Carroll.  11  Oh.  Dec.  (Reprint) 
230,  25  ClncLBul  289;  Bryant  v.  Ham- 
lin, 3  Pa.  DIst.  386.  ^ 

87.  Orient  Ins.  Co.  v.  Hayes,  61 
Nebr.  178.  85  NW  67.  ^,  ^ 

88.  Stratton  v.  Graham,  164  Appb 
Div.  848,  149  NTS  662  [aff  140  NTS 
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and  ai^urent  authority,  tmleas  it  is  shown  that  such 
airangement  was  known  to  him  before  he  made  the 
payment." 

Berocation  of  antiiority.  Revocation  of  an  attor- 
ney's authority  after  judgement  has  been  rendered 
but  before  payment  or  an  assignment  of  the  judg- 
ment will  not  affect  the  debtor  paying  to  the  attor- 
ney in  good  faith,  relying  on  his  authority  to  re- 
ceive the  payment,  nnless  it  appears  that  the  debtor 
had  notice  of  the  revocation  or  was  chargeable  with 
such  notice.^" 

Attorney  specially  employed.  A  debtor  dealing 
with  an  attorney  who  is  especially  employed  is 
bound  to  take  notice  of  the  extent  of  the  autliority 
of  such  attorney,'^  and  any  payment  made  to  such 
an  attorney  is  made  at  the  debtor's  peril." 

A  payment  to  one  not  the  lawful  attorney  of  the 

payee  is  of  course  no  payment  at  all,  and  the  payee 

may  compel  a  payment  to  himself  personally 

89.  state  V.  Hawkins,  28  Mo.  266; 
Planters'  Bank  v.  Massey,  2  Helsk. 
(Tenii.)  3«0.  See  also  generally 
Agency  S  209. 

[a]  ••Xf  as  attornar  Is  widsr  Wf- 
cXal  iBstntoUomi  to  r*o«lT«  notbur 
la  pajmMit  Imt  l»gal  trader  monar. 
Jlut  does  receive  current  bank  notes 
without  dtscloslng  his  instructions, 
the  payment  will  be  a  discharge  of 
the  debt.  The  debtor.  In  such  case, 
has  a  right  to  presume  that  the  at- 
torney la  acting  under  a  general  au- 
thority to  receive  payment  in  current 
money."  Olass  v,  Davidson,  1  Baxt. 
(Tenn.)  47,  49. 

[b]  BeatelotlOB  la  IstUn  of  ad- 
mlalstratloii. — Payment  to  the  attor- 
ney of  administrators  empowered  to 
prosecute,  but  not  to  collect  or  com- 

Jiromise,  a  claim,  ia  payment  on  the 
udgment  rendered  on  such  claim, 
where  the  complaint  alleged  that  the 
letters  of  administration  were  gen- 
eral, and  on  the  trial  the  attorney  for 
plaintiff  conveyed  that  impression 
to  the  court  and  opposing  counsel, 
whereby  the  letters  were  not  pro- 
duced, and  In  consequence  of  which 
defendant's  counsel  paid  the  money. 
Tito  V.  Seabury,  18  Mlac  28S,  41  NTS 
1041. 

«k  Ruckman  t.  Alwood,  44  111. 
183;  Cameron  v.  Stratton,  14  111.  A. 
2T0:  Gordon  v.  Omaha,  77  Nebr.  &66, 
110  NW  818;  Toakum  v.  Tllden,  8  W. 
Va.  187,  100  AmD  788;  Powel  v.  Lit- 
tle, W.  Bl.  8.  06  Reprint  S. 

fa]  ■'AB  aaslnaumt  of  »  Jndntent 
<1)  u  a  revocation  of  the  authority 
of  the  plaintiffs  attorney  to  receive 
and  receipt  for  the  money  due  there- 
on, or  to  in  any  wise  control  the 

Judgment."  Oordon  v.  Omaha,  77 
Jebr.  656,  559,  110  NW  318.  (2)  But 
if  the  debtor  was  ignorant  of  such 
asalgnment,  payment  by  him  to  the 
attorney  will  discharge  him  from 
further  liability.  McCarver  v.  Nealey, 
1  Greene  (Iowa)  360. 

lb]  After  seowltT  lias  bera  taken 
for  a  dttbt,  it  Is  no  longer  In  the  at- 
torney's hands  for  collection,  and  his 
authority  to  receive  payment  ia  ter- 
minated. Willis  v.  Gorrell,  102  Va. 
746.  47  SE  826. 

[c]  •nbatttntlon  of  attoneTS. — 
A  payment  to  an  attorney  after  no- 
tice of  substitution  is  void.  Welst  v. 
Lee.  3  Teatcs  (Pa.)  47. 

[d]  Bleotion  oonteat. — Where  the 
authority  of  an  attorney  to  represent 
a  client  in  an  election  contest  ap- 
peared to  have  terminated  with  euch 
contest,  authority  In  him  to  collect 
a  sum  allowed  by  the  legislature  to 
reimburse  his  client  for  his  expenaea 
incurred  In  such  contest  will  not  be 
implied.  Hallam  v.  Coulter,  115  Ky. 
818,  73  SW  772,  24  KvL  2200. 

[e]  Xffaofe  of  atton»  iMoomliv 
tnurtea  of  diaat^Cl)  'Where  the  re- 
lation of  attorney  and  client  la 
changed  to  that  of  trustee  and  cestui 
que  trust,  the  tniatee'a  power  to  re- 


ceive payment  is  to  be  determined 
from  the  agreement  or  appointment 
creating  the  trust  relation  and  not 
from  the  general  rule  creating  the  re- 
lation of  attorney  and  client.  Scott 
V.  State,  2  Md.  284.  (2)  Where  a 
solicitor  for  a  complainant  in  a  cause 
is  appointed  a  trustee  to  manage  the 
fund  in  controversy,  and  he  receives 
money  without  RUthorlty,  as  such 
trustee,  and  wastes  the  same,  the 
payment  to  the  trustee  cannot  be  con- 
sidered a  payment  to  the  complain- 
ant. Farmers'  Bank  v.  Mackall,  3 
Gill  <Md.)  447. 

[f]  Attorney  for  yaardlaw. — If  a 
note,  the  consideration  of  which  Is 
property  sold  belonging  to  an  infant 
of  whom  the  payee  is  guardian,  is 
left  with  an  attorney  for  collection, 
the  attorney's  authority  to  receive 
payment  of  the  note  is  not  changed 
when  the  payee  ceases  to  be  guardian. 
But  where  the  payee  in  sncn  a  case 
is  an  unmarried  woman  who  is  after- 
ward married,  the  authority  of  the 
attorney  to  receive  payment  is  re- 
voked by  such  marriage,  unless  con- 
tinued with  the  aaaent  of  the  hus- 
band; In  this  event  the  authority  re- 
mains unchanged.  Patten  y.  Puller- 
ton.  27  Me.  68. 

91.    Cram  v.  Slekel,  Bl  Nebr.  828, 
71  NW  724,  6«  AmSR  478. 
[a]     Blstlnottott  batWMtt 


aad  apeetal  mployMMrt^'Tne  law 

certainly  reeognlsea  a  distinction  be- 
tween the  powers  implied  from  a  gen- 
eral retainer,  to  oommenoe,  prosecute 
and  control  a  cause  until  Judgment 
ia  rendered,  and  for  special  employ- 
ment for  a  special  purpose,  and  upon 
the  full  consideration  of  all  the  au- 
thorities that  we  can  And,  bearing 
upon  the  question,  as  well  as  the 
reasons  upon  whl<m  they  are  t>ased, 
we  think  the  line  must  be  drawn  be- 
tween them  as  attorneys  of  record  In 
the  cause,  and  those  not  of  record; 
that  with  the  former  the  defendant 
may  safely  treat  upon  all  matters 
within  the  scope  of  his  apparent  au- 
thority, until  notice  to  the  contrary; 
with  the  latter,  outside  of  the  par- 
ticular service  In  which  he  la  en- 
gaged, he  deals  at  the  peril  of  being 
able  to  show  express  authority  for 
the  act  done  by  him."  Cameron  v. 
Stratton,  14  III.  A.  370.  278. 

98.  Cameron  v,  Stratton.  14  III.  A. 
270. 

[a]  Tor  oaaea  of  apeeial  emplor- 
msnt,  where  attorney  was  not  au- 
thorised to  receive  payment  see  Am- 
brose V.  McDonald,  68  Gal.  28;  Nolan 
V.  Jackson,  16  111.  278:  Test  v.  Larsh, 
98  Ind.  301;  Com.  v.  Comra..  1  Cheat. 
Co.  <Pa.)  848. 

[b]  AmVuoMj  to  noaftvo  tetmst 
does  not  Imply  authority  to  receive 
principal.  Smith  v.  Kldd,  88  N.  T. 
130.  23  AmR  157;  Central  Truat  Co. 
V.  Folsom.  26  App.  Div.  40.  49  NTS 
670;  Williams  v.  Walker,  2  Sandf. 
Ch.  (N.  Y.)  825;  Ely  v.  Lamb,  10  Pa. 


Duty  to  recnve  payment  The  fact  that  an  atto^ 
ney  is  authorized  to  receive  payment  of  claims  dot 
to  his  client  and  placed  in  his  hands  for  colleetioa 
is  said  to  impose  no  duty  on  him  to  do  so.**  Bat 
the  correctness  of  this  opinion  is  questionable,  and 
it  seems  tbat  an  attorney  refusing  to  accept  a  valid 
tender  of  money  due  on  a  claim  left  with  him  for 
collection  would  be  liable  as  for  a  failure  to  eiA- 
lect." 

Authority  to  demand  payment.  Authority  to  re- 
ceive payment  implies  authority  to  demand  it,  to 
that  a  demand  by  an  attorney  on  a  debtor,  or  on  an 
officer  in  ehaige  of  an  execution,  is  equivalent  to  a 
demand  by  the  creditor  himself." 

180]  (b)  Hode  or  Fom  of  Payment.  An 
attorney  who  has  received  a  claim  for  collection  has 
no  right,  in  the  absence  of  special  authority,  to 
accept  a  substitute  for  money  in  payment  of  sueh 
claim,"'  since  such  action  would  amount  to  a  corn- 
Co.  209;  Foreman  v.  Seeley,  2  N.  R 
Bq.  341:  In  re  Tracy,  21  OnL  A.  454; 
Glllen  V.  Roman  Catbolte  Eplscop&l 
Corp..  7  Ont.  140;  In  re  Flint.  8  KM. 
Pr.  361. 

93.  Batesvllle  Bank  v.  Haxer.  71 
Ark.  472.  88  SW  968;  Ashby  v.  Win- 
ston, 34  Mo.  311;  Welst  v.  Lee,  1 
Testes  (Pa.)  47. 

[a]  rayment  to  attormey**  agsat 
— Where  payment  is  made  to  some 
agent  selected  by  the  attorney  into 
whose  hands  a  claim  has  been  put 
for  collection,  the  debt  ia  not  dis- 
charged unless  the  amount  is  actually 
paid  over  to  the  client  or  to  the  origi- 
nal attorney.  Kellogg  v,  Norria,  10 
Ark.  18;  Clegg  v.  Bauroberger,  111 
Ind.  536.  9  NEr700:  Brown  v.  Bull.  8 
Maas.  211.  See  also  Agency  |§  664,  665. 

(b]  Attorney's  wUe  baa  bo  am- 
tliorlty  to  recelTo  payment^In  Day 
V.  Boyd,  6  Helsk.  (Tenn.)  458,  ft  ap- 
peared that  during  the  abeence 
of  an  attorney  from  home  Us 
wife  received  and  opened  a  letter  ad- 
dressed to  him,  wntch  contained  s 
draft  payable  to  his  order  for  col- 
lection. The  drawee  paid  the  draft 
to  the  wife  on  her  presentinc  It.  It 
did  not  appear  that  the  wife  nad  any 
general  or  special  authority  to  act 
for  her  huaband  In  profeaaional  mat- 
ters, but  th«  attorney  had  placed 
■ome  Individual  dalma  for  ooUee- 
tlon  in  the  hands  of  defendant  and 
had  Instructed  him  to  pay  over  any 
moneys  that  came  to  his  handa  for 
said  attorney  to  bis  wife.  Tb«  eotirt 
held  that  the  wife  had  no  aathMlty 
to  receive  payment  of  the  draft,  ana 
that  the  drawee  was  therefore  not 
discharged  by  virtue  of  the  payment 
to  her. 

94.  Poole  V.  Gist.  15  8.  a  U  »•. 
ee.   See  infra  S  230. 

96.  Spence  v.  Rutledge,  11  Ala. 
557;  Heard  v.  Lodge,  20  Pick.  (Haas.) 
63,  32  AmD  197  (before  aolt  com- 
menced). 

97.  tr.  S. — Bauman  v.  Badtalller. 
184  Fed.  710,  107  CCA  44. 

Ala.— Chapman  v.  Cowlea,  41  Ala. 
108,  91  AmD  608;  West  v.  Ball.  IS 
Ala.  340;  Cost  v.  Genette.  1  Port. 
212;  Craig  v.  Ely,  6  Stew.  *  P.  864; 
Gullett  V.  Lewis,  3  Stew.  28. 

Ark. — Moore  v.  Murrell,  56  Ark.  876, 
19  SW  973:  Walker  v.  Scott.  IS  Ark. 
644;  Lewson  v.  Bettlaon,  12  Ark.  401. 

Colo. — Black  V.  Drake,  2  Colo.  830: 
McMurray  v.  Marsh.  12  Colo.  A.  OS. 
54  P  862. 

Ga. — Kaiser  v.  Hancock.  108  Ga- 
217,  32  SE  123;  Jeter  v.  Haviland.  24 
Ga.  262:  Bell  v.  Kwlleckl,  11  Ga.  A.  ». 
74  SE  444;  Patterson  v.  Chllda.  9  Oa 
A.  846.  72  SE  45.  _ 
111.— Mcaintock  V.  Helberg.  l«t  m. 
884,  48  NB  146:  LoohennMyar  v. 
garty.  112  111.  BTS;  Trumbull  v. 
Nloholson,  87  111.  149:  Unirur  v. 
Murphy.  18  111.  276;  Nolan  v.  Jack- 
Bon.  It  HI.  272;  Heifer  v.  Spunaar. 
147  in.  A.  448. 


Forlatar  caasa,  davai^BMBta  and  oluuwsa  in  the  law  aee  cumulative  Annotatlona.  aame  title,Baceand  note  nunabar. 
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promise  of  his  client's  claim,  which  be  has  no  right 
to  effect,  unless  specially  authorized.*"  Thus  it 
bas  been,  held  that  he  cannot  receive  notes  of  either 
the  debtor  or  a  third  person,*"  nor  bonds,*  warrants,' 
dae  bills,^  bills  of  sale,*  acknowledgments  of  indebt- 
edness," or  land,^  in  payment;  nor  can  he  substitute 
his  personal  debt/  Even  a  cheek  is  not  a  proper 
medium  of  payment,^  unless  it  has  been  certified.* 
Attorney's  agreement  to  collect  securities  due 
d«btor  and  app&  same  on  Judgment  An  attorney 
eaonot  bind  his  client  by  an  agreement  on  his  part 
to  take  notes,  bonds,  or  other  securities  which  the 
debtor  holds  against  third  persons,  to  collect  them, 
and  to  pay  over  the  proceeds  to  the  creditor,  his 
client.***  It  has  been  held,  however,  that  where  an 
attorney  receives  the  money  upon  any  of  the  securi- 
ties so  held  by  bim,  the  sum  he  receives  operates  pro 


tanto  to  extinguish  the  debt,  since  the  attorney  is 
authorized  to  receive  payment  in  money,  and  the 
money,  when  received,  is  by  the  agreement  applied 
eo  instanti  to  the  debt.  A  payment  to  the  attorney 
is  thus  a  valid  payment  by  the  debtor,  although  the 
money  never  reaches  the  creditor.'*  On  the  other 
hand,  it  has  been  held  that  the  creditor  is  not  bonnd 
to  recognize  such  payment  as  made  to  him,  in  the 
absence  at  least  of  a  specific  application  by  the  at- 
torney or  the  debtor  of  the  money  received  to  the 
satisfaction  of  the  judgment,  and  that  amounts  col- 
lected by  the  attorney,  but  not  paid  over,  do  not 
operate  as  payment.*'  Of  course,  where  the  money 
from  the  securities  is  collected  by  the  attorney  and 
is  paid  over  to  his  client  who  receives  it  without 
objection,  this  is  a  satisfaction.*" 
Payment  part  In  money,  part  in  Bocnritief.  Where 


Ind. — HcCormtek  t.  Walter  A. 
Wood  Mowing,  etc.,  Uach.  Co.,  72 
Ind.  SI  8. 

Iowa. — ^Blfler  v.  Toy,  68  Iowa  687, 
18  NW  17;  Drain  v.  Doggett,  41  Iowa 
«82:  HcCarver  r.  NeaTey,  1  Green* 
3S0. 

Kan. — ^Herrlman  v.  Shomon,  24 
Kan.  S87.  S6  AmR  S61. 

Ky. — Smith  t.  Schenck.  ft  B.  Men. 
40S:  Olvens  v.  Briscoe,  S  j.  J.  Marsh. 
S29;  (VRelley  v.  Call,  7  KyL  61S. 

La. — ^XJavla  v.  Lee,  20  La.  Ann.  24S; 
Rafley  v.  Bagley,  19  La.  Ann.  172; 
Phelps  V.  Preston,  9  Ia.  Ann.  48S: 
Perkins  v.  Grant,  2  La.  Ann.  328. 

He. — Lord  v.  Burbank,  18  Me.  178. 

Md. — Maddux  V.  Sevan,  39  Md.  486; 
Kent  V.  KIcards,  3  Md.  Ch.  392. 

Mich. — Pitkin  V.  Harris.  fi«  Mich. 
133,  37  NW  <1;  Hurley  v.  Watson,  68 
Mich.  531,  36  NW  726. 

MIbs. — Mangum  v.  Ball,  43  Mlsa. 
288,  6  AmR  488;  Hoopea  v.  Burnett, 
26  Mlse.  42S;  Coopwood  v.  Baldwin, 
25  Miss.  129;  Garvin  v.  Lowry,  16 
Ulsa.  24:  Oasquet  v.  Warren.  10  Mlsa 
G14  (only  gold  and  silver);  Keller  v. 
Scott,  10  Miss.  81;  Clark  v.  Klngs- 
hind.  9  MlBS.  248;  Fitch  v.  Scott.  4 
Miss.  314,  34  AmD  86  (acceptance 
of  claims  on  other  parties). 

Mo. — ^Vanderline  t.  Smith,  IS  Mo. 
A.  &6. 

Nebr. — Cram  v.  Stckel,  61  Nebr. 
828.  71  NW  724,  66  AmSR  478;  Smith 
v.  ^ones,  47  Nebr.  108.  S6  NW  19,  63 
AmSR  61>. 

N.  T. — Lewis  V.  Woodrutr,  15  How 
Pr  &Z». 

N.  C— Moye  v.  Cogdell,  69  N.  C. 
93. 

Or. — Barr  v.  Rader,  31  Or.  226,  49 
P  962. 

Pa. — Gray  v.  Howell,  205  Pa.  21L 
S4  A  774;  Stackhouse  v.  O'Hara,  l4 
Pa.  88;  Huston  v.  Mitchell,  14  Serg. 
A  R.  SOT,  16  AmD  606;  Ely  v.  Lamb, 
10  PA.  CO.  209:  Cake  V.  Olmstead,  1 
AmLJKS  1S9. 

8.  C — Treasurers  v.  McDowell,  19 
8.  a  L.  184,  26  AmD  166:  Public  Ac- 
count Comrs.  T.  Rose,  1  S.  C  Bq. 
461. 

S.  I>. — ^Pioneer  Press  Co.  v.  Goss- 
age,  13  S.  D.  <S4.  84  XW  195. 

Tenn. — Davis  v.  Home  Ins.  Co..  127 
Teno.  330.  155  8W  131,  44  LRANS 
626;  Baldwin  v,  Merrill.  8  Humphr. 
132:  Kenny  v.  Hazeltlne,  6  Humphr. 
62. 

Tex. — Anderson  v.  Boyd,  64  Tex. 
108;  Wright  v.  Daily,  26  Tex.  730. 

Va. — Wilkinson  v.  Holloway,  7 
Lelgli  (84  Va.)  277;  Smock  v.  Dade, 
6  Rand.  (26  Va.)  639,  16  AmD  780. 

W.  Va. — Kent  v.  (Chapman,  18  W. 
Va.  486;  Wiley  v.  Mahood.  10  W.  Va. 
209;  Harper  v.  Harvey,  4  W.  Va.  639. 

[a]  Kefsl  tSBder. — An  attorney 
may  refuse  to  accept  anything  ex- 
cept le_gal  tender.  Glass  v.  David- 
son, 1  Baxt.  (Tenn.)  47. 

[b]  Th*  nosivt  of  Oonfsdsxmts 
MO>s«  <1)  by  an  attorney  in  payment 
of  blB  clients  claim  has  been  held 
not  bfndlnK  on  the  dtont  (Davis  v. 


Lee.  20  La.  Ann.  248;  Gartbwalte  v. 
Wents,  19  La.  Ann.  196:  Clark  v. 
Thomas,  4  Heiak.  (TOnn.)  419;  Har- 
per v.  Harvey,  4  W.  Va.  BS9>.  (2)  in 
the  absence  of  express  authority  to 
the  attorney  (ICIllB  v.  Heptlnstall,  8 
W.  Va.  388),  (3)  or  acquiescence  on 
the  part  of  the  client  (Johnson  v. 
Gibbons.  27  Gratt  («8  Va.>  «S2>. 

[c]  Bsnrsolatsa  auwsr^— It  has 
been  held  In  numerous  cases  thkt  an 
attorney  has  no  authority  to  receive 
depreciated  money  In  satisfaction  of 
a  claim.  Chapman  v.  Cowles.  41  Ala. 
103,  91  AmD  508;  West  v.  Ball,  12 
Ala.  340;  Lawson  v.  Bettlson,  12  Ark. 
401;  Trumbull  v.  Nicholson,  27  111. 
149;  Railey  v.  Bagley,  19  La,  Ann. 
172;  Dunbar  v.  Morris,  S  Rob.  (La.) 
278;  Lord  v.  Burbank,  18  Me.  178; 
Oasquet  v.  Warren,  10  Mlsa  614; 
Moye  v.  Cogdell.  69  N.  C.  93. 

[d]  The  ml*  that  a  prlaolpal  must 
gi-rt  notloe  of  a  UmltaUon  on  the  ay- 
pannt  snthorltr  of  his  agsnt  does 
not  apply  to  one  employed  only  as 
an  attorney  at  law  to  collect  a  debt 
as  to  his  right  to  accept  anything 
beside  money  in  payment.  Maglll  v. 
Rugeley.  (Tex.  Civ.  A.)  171  SW  628. 

98.  See  supra  1)  176-177. 

99.  U.  S.— Leeher  v.  Radet,  170 
Fed.  723. 

Ga. — Jeter  v.  Havlland,  24  Ga.  252. 
111. — Lochenmeyer  v.  Fogarty,  112 

Ind. — Jones  v.  Ransom,  8  Ind.  827; 
Miller  V.  Sdmonston,  8  maekf.  291. 

Ky.— Heath  v.  Com..  129  Ky.  8S&, 
113  SW  69. 

La, — Greenwell  v.  Roberts,  7  La, 
63. 

Mass. — Langdon  v.  Potter,  13 
Mass.  819. 

Miss. — Garvin  v,  Lowry,  15  Miss. 
24;  Fitch  v.  Scott.  4  Miss.  314,  34 
AmD  86. 

Mo. — Houx  V.  Russell,  10  Mo.  246; 
Relnhart  Grocery  Co.  v,  Powell,  168 
Mo.  A.  468,  138  SW  909. 

Nebr. — Cr&m  v.  Slckel,  51  Nebr. 
828,  71  NW  724.  66  AmSR  478. 

N.  T.— Finlay  v.  Heyward,  35  Misc. 
266.  71  NTS  779  [rev  34  Misc.  818,  69 
NTS  648]:  Heyman  v.  Berlnger,  1 
AbbNCas  315. 

Tenn. — Davis  r.  Home  Ina  Co..  127 
Tenn.  330,  155  8W  131,  44  LRANS 
626;  Kenny  T.  Haseltin^  6  Humphr. 
62. 

W.  Va. — ^Wiley  v.  Mahood,  10  W. 
Va.  206. 

[al  BooeMnff  seonrsd  notes  as 
ooQateraL — It  has  been  held  that  an 
attorney  having  In  his  hands  claims 
for  coHectlon  will,  where  It  Is  neces- 
sary. In  order  to  secure  the  collection 
of  such  claims,  be  presumed  to  have 
authority  to  take  as  collateral  se- 
curity, and  In  his  own  name,  a  prom- 
issory note  secured  by  a  chattel 
mortgage.  Dolan  v.  Van  Demark,  36 
KanTsM,  10  P  84S. 

1.  Ala. — ^Eirk  t.  Glover,  S  Stew. 
ft  P.  840. 

111.— MeCllntock  v.  Belberg,  «4  Ul. 
A.  190  [aft  168  III.  384,  48  NB  146]. 


N.  Y.--<3iBtham  Bank  t.  Hoohstad- 

ter,  27  AlbLJ  138. 
Tex.— Portls  v.  Bnnls,  »7  Tex.  B74, 
Va. — Smock  v.  Dade.  S  Rand.  (86 

Va^  659,  16  AmD  780. 
W.  Va.— Wiley  v.  Mahood,  10  W. 

Va.  206. 

B.  Herrlman  v.  Shomon,  84  Kan. 
387,  888,  36  AmR  261  (where  the  court 
said:  "Receiving  a  county  warrant 
Is  simply  exchanging  a  Judgment 
claim  against  a  debtor  for  a  claim 
against  a  county.  It  matters  not  that 
the  debtor  Is  insolvent  and  the  war- 
rant valid  and  valuable.  The  attor- 
ney is  employed  to  collect — that  is, 
receive — the  money  due  on  the  judg- 
ment, and  not  to  trade  the  claim  for 
anything,  although  apparently  or  in 
fact  more  valuable"). 

8.  Blddle  V.  Bogert.  10  Kulp  (Fa.) 
434. 

4.  Hartman  Steel  Co.  T.  Hoag.  104 
Iowa  269,  73  NW  611. 

6.  Barr  v.  Rader,  31  Or.  225,  49  P 
902. 

e.  Gray  v.  Howell.  205  Pa.  211,  54 
A  774.  Compare  Sawyer  v.  Vermont 
L.  A  T.  Co.,  41  Wash.  624,  84  P  8 
(holding  that  an  attorney  having  In 
charge  the  collection  of  a  debt  due 
to  his  client  has  authority  to  accept 
a  deed  from  the  debtor  conveying 
land  to  the  client  In  satisfaction 
thereof). 

7.  U.  S.— Kingston  v.  Klncald,  14 
P.  C^s.  No.  7,822,  1  Wash.  C.  C.  454. 

Ala.— Cost  V.  Genette,  1  Port.  212; 
Gullett  V.  Lewis,  3  Stew.  28. 

La. — Hlcky  v.  Sharp,  4  La.  335: 
Nolan  V.  Rogers,  4  Mart  N.  S.  145. 

Miss. — Keller  v.  Scott,  10  Miss.  81; 
Wenans  v.  Llndsey,  3  Miss.  577. 

N.  C— Child  v.  Dwlght,  21  N.  C. 
17L 

Pa. — Chambers  v.  Miller,  7  Watts 
63. 

Va. — ^Wilkinson  v.  Holloway,  7 
Leigh  (84  Va.)  277. 

W.  Va.— Wiley  v.  Mahood,  10  W. 
Va.  206. 

B.  Blumberg  v.  Life  Interests,  eta, 
Corp..  118971  1  Cai.  171. 

[a]  "It,  howerer,  ho  fottnm  tts 
manwy  on  a  olisok  which  he  has  taken 
In  payment,  there  can  be  no  question 
that  that  would  amount  to  payment." 
Harbach  v.  Colvin,  73  Iowa  638,  640, 
36  NW  668. 

8.  Lesher  v.  Radel.  170  Fed.  723. 

10.  Black  V.  Drake,  2  Colo.  330; 
Kenny  v.  Hazeltlne,  6  Humphr. 
(Tenn.)  62;  Bradford  v.  Arnold.  83 
Tex.  412;  Wiley  v.  Mahood.  10  W. 
Va.  206. 

11.  Black  V.  Drake,  2  Colo.  830; 
Glass  V.  Davidson,  1  Baxt.  (Tenn.) 
47:  Smith  V.  Lamberts.  7  Gratt.  (48 
Va.)  138;  Smock  v.  Dade,  6  Rand. 
(26  Va.)  639,  16  AmD  780;  Wiley  v. 
Mahood,  10  W.  Va.  206. 

18.  Price  v.  White.  70  Ga.  381; 
Jewett  v.  Wadlelgh,  88  Me.  110; 
Kenny  v.  Haseltlne.  •  Humphr. 
(Tenn.)_  62. 

IS.  Baldwin  v.  Herrill,  8  Humphx; 
(Tenn.)  ISt. 
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a  debtor  pays  to  tbe  creditor's  attorney  a  part  of 
the  debt  in  money  and  tbe  remainder  in  securities 
running  to  the  attorney,  the  creditor  may  accept  the 
cash  in  payment  pro  tanto,  and  may  repudiate  tbe 
other  alleged  payment  and  recover  the  balance  doe 
by  suit." 

Ratification  by  client.  The  act  of  an  attorney 
in  receiving  notes  or  securities  from  the  judgment 
debtor,  to  be  collected  and  applied  to  the  judgment, 
may  be  ratified  by  his  client  where  tlie  attorney  as- 
sumes to  act  for  his  client.^'*  But  such  an  agreement 
by  an  attorney  in  his  own  name  has  been  held 
incapable  of  ratification. 

[$  181 J  d.  Delegation  of  Authority  and  Employ- 
ment of  ASBistants.^^  As  an  attorney  is  chosen  with 
particular  reference  to  his  fitness  and  capacity,  the 
established  doctrine  of  agency  that  delegatus  non 
potest  del^are  ^'  applies  to  him  with  especial  force. 
CO  it  has  been  held  that  an  attorney  employed  to 
prosecute  a  suit  cannot  delegate  his  authority  to 
another  attorney  and,  where  a  claim  has  been  pnt 
into  an  attorney's  hands  for  collection,  he  cannot 


14.  Ii«8her  V.  Radel,  170  Fed.  723; 
Davis  T.  Severance,  49  Minn.  &28,  52 
NW  1'40.  Compare  LlvlnBSton  v. 
RadcltlC.  6  Barb.  <N.  T.)  201 
(where  It  was  held  that  an 
attorney  had  authority  to  receive 
part  of  the  payment  in  cash  and  the 
remainder  In  a  note  having  a  security 
of  unquestionable  reaponaiblllty ) , 

15.  Wilkinson  v.  Holloway,  7 
Leigh  (34  Va.)  277;  Wiley  v.  Mahood, 
10  W.  Va.  206. 

IC    Black  V.  Drake.  2  Colo.  330. 

17.  Cross  Teferenoee; 
Aeslgnablllty   of   contract  for  serv- 
ices see  Assignments  {  47. 

Compensation    In   general   see  Infra 
I  304. 

Lien  In  favor  of  counsel  employed  by 
attorney  see  Infra  B  399. 

18.  See  Agency  i  342. 

19.  U.  S. — Northern  Pac.  R.  Co.  v. 
Clarke,  10«  Fed.  794,  45  CCA  635. 

Ala. — Johnson  v.  Cunningham.  1 
Ala.  249;  Hitchcock  v.  McGehee.  7 
Port.  556. 

Ark. — Danley  v.  Crawl,  28  Ark.  95; 
Kellogg  v.  Norrls.  10  Ark.  18. 

Fla.— Hendry  v.  Benllsa,  37  Pla. 
609,  20  S  800,  34  L.RA  283. 

ill,— Morgan  v.  Roberts,  $8  III.  65; 
Cornelius  v.  Wash,  1  111,  iS,  12  AmD 
145;  Continental  Adjustment  Co.  v. 
Hoffman.  123  III.  A.  69. 

Ind. — ClegK  v.  Baumberger,  110 
Ind.  6S6,  9  NB  700. 

Iowa. — ^Antrobus  v.  Sherman,  66 
Iowa  230,  21  NW  679,  64  AmR  7 ; 
Smalley  v.  Greene,  62  Iowa  241.  3  Nw 
78.  35  AmR  267. 

Mies. — Dickson  v.  Wright,  52  Miss. 
685,  24  AmR  677. 

Nebr, — Corson  v.  Lewis.  77  Nebr. 
448,  109  NW  736. 

N.  M.— Johnston  v.  Baca,  IS  N.  M. 
838,  85  P  2S7. 

N.  T. — Laoher  v.  Gordon,  187  App. 
Ulv.  140,  111  NTS  283;  Meaney  v. 
Rosenberg,  32  Misc.  96,  65  NTS  497 
[rev  28  MlBC.  520.  59  NTS  582}:  Buck- 
ley v.  Buckley,  18  NTS  607;  Matter 
of  Bleakley,  5  Paige  311. 

N.  D.— Riebold  v.  Hartzell,  22  N. 
D.  264,  266,  136  NW  247  [quot  Cyc]. 

Pa. — Hewee  v.  Brie,  etc.,  Transp. 
Co..  31  Pa.  Co.  73. 

W.  Va.— Crotty  v.  Eagle,  35  W.  Va. 
143.  13  8E  S9. 

N.  S.— Heam  v.  UcNeUI,  32  N.  8. 
210. 

[a]    BnlmiisBloii  to  arbitration.  — 

The  authority  to  submit  a  cause  to 
arbitration  cannot  be  delegated. 
Wright  v.  Kvans.  53  Ala.  103. 

30.  Ark. — Danley  v.  Crawl,  28  Ark. 
85;  Kellogg  v.  Norrls,  10  Ark.  18. 

Iowa. — Antrobus  v.  Sherman,  65 
Iowa  230,  21  NW  579.  54  AmR  7. 

Miss. — Dickson  v.  Wright,  52  Miss. 
685,  24  AmR  677. 


N.  T. — Lacher  v.  Gordon.  127  App. 
Dlv.  140,  111  NTS  288. 

Tex. — Missouri,  etc.  R.  Co.  v. 
Wright.  47  Tex.  dv.  A.  4S8.  107  8W 
77. 

Compare  Planters'  Bank  t.  Massey, 

2  Helak.  (Tenn.)  360,  366  (where  the 
court  said:  "The  power  to  sue  for  a 
debt  implies  and  carries  with  It  the 
power  to  collect  It;  and  that  the  at- 
torney in  whose  hands  It  may  have 
been  originally  placed' for  collection, 
might  place  such  claims  In  the  hands 
of  other  attorneys  for  the  purpose  of 
bringing  suit,  where  it  was  Imprac- 
ticable or  Inconvenient  for  the  origi- 
nal attorneys  to  attend  personally  to 
the  case"). 

[a]  SeceMBg-  money  on  dstnir— 
An  attorney  cannot  delegate  his  pow- 
er to  receive  money  on  a  claim. 
O'Conner  v.  Arnold,  63  Ind.  203;  Mase- 
car  v.  Chambers,  4  U.  C.  Q.  B.  171. 
Contra  McEhren  V.  Maxyck,  37  8.  C. 
U  210. 

[b]  Xt  is  entmiy  proper  for  an 
attomsy  to  employ  Us  law  partner 

to  collect  certain  claims  placed  in 
his  hands  for  collection.  81nger  t, 
Steele,  24  111.  A.  68  [aff  126  hT.  42«, 
17  NE  761]. 

[c]  Agreement  on  the  basis  of 
delegation  of  authority. — Since  an  at- 
torney has  no  power  or  right  to  dele- 
gate tile  authority,  an  agreement  en- 
tered Into  by  him,  by  which  he  under- 
takes to  transfer  to  another  attorney 
certain  claims  held  by  him  for  col- 
lection, is  not  enforceable,  nor  can 
damages  be  recovered  for  a  breach 
of  It.    Smalley  v.  Greene.  52  Iowa  241, 

3  NW  78,  86  AmR  267. 
ai.    U.  S. — Northern  Pac.  R.  Co.  v. 

Clarke,  106  Fed.  794,  45  CCA  63S. 

Cal.— Miller  v.  Ballerlno,  186  Cal. 
566.  67  P  1046,  68  P  600;  Porter  r. 
Ellsalde.  126  Cal.  204,  67  P  899. 

Colo. — Emblen  v.  Blcksler,  S4  Colo. 
496,  88  P  636;  Lathrop  v.  Hallett,  20 
Colo.  A.  207.  77  P  1096. 

III. — Chicago,  etc..  Tract.  Co.  v. 
Flaherty,  222  111.  67,  70.  78  NE  29 
[clt  Cyc];  Continental  Adjustment  Co. 
V.  Hoffman,  123  111.  A.  69. 

Iowa. — Glllllland  v.  Brantner,  146 
Iowa  275,  121  NW  1047. 

La. — Voorhles  v.  Harrison,  22  La. 
Ann.  86. 

Minn. — Brewer  v.  Hartman,  116 
Minn.  512,  134  NW  113:  White  V. 
Esch,  78  Minn.  264.  80  NW  976, 

Mo. — Kingsbury  v.  Joseph,  94  Ho. 
A.  298,  68  8W  93. 

Nebr. — Dillon  v.  Watson.  3  Nebr. 
(Unoff.)  530.  92  NW  1S6. 

N.  T.— Matter  of  Borkstrom,  68 
App.  Dlv.  7.  71  NTS  451  [aff  168  N. 
T.  639  mem,  61  NE  1127  mem];  Mean- 
ey V.  Rosenberg,  82  Misc.  96,  66  NTS 
497  [rev  28  Misc.  620,  69  NTS  582]. 


authorize  another  attorney  to  collect  it.^*^  Neither 
can  an  attorney  employ  counsel  to  aid  him,  at  tbe 
expense  of  his  client,^^  although  he  may  hire  assist- 
ants at  his  own  expense  and  charge  his  client  with 
a  reasonable  amount  for  the  entire  service.^'  Bnt 
it  has  been  held  that  an  attorney  has  authority  to 
empower  another  attorney  to  appear  for  him  and 
that  liis  client  is  bound  by  such  appearance.''  And 
where  the  employment  of  the  original  attorney  is 
general  in  its  eharacter  and  amounts  to  an  agency 
in  the  legal  business  of  the  client,^*  or  where  the 
authority  or  the  subsequent  assent  on  the  part  of  tbe 
client  to  the  employment  of  additional  counsel  can 
fairly  be  inferred  from  the  facts  of  the  case,''  tbe 
client  will  be  bound  by  such  employment. 

Acquiescence.  If  a  client,  with  full  knowledge  of 
all  the  circumstances  and  with  the  understanding 
that  he  is  to  be  charged  with  tbe  fees  of  extra  coun- 
sel, makes  no  objection,  it  is  too  late  for  him  to  do 
so  after  the  case  is  ended  and  the  services  have  all 
been  rendered."  Thus  the  employment  of  a  sab- 
stitute  to  conduct  the  prosecution  or  defense  of  a 

Vt.— Paddock  v.  Colby.  18  Vt.  485: 
Briggs  V.  Georgia.  10  Vt.  68. 

N.  B.— Ex  p.  James,  8  N.  B.  286. 
Que. — Taylor  v.  Alexander,  12  Que. 
Super.   169;  AugC  V.   FUlatranlt,  16 
Que.  Super.  167. 

N.  W.  Terr. — ^Armour  v.  IMnner.  4 
Terr.  L.  SO. 

aft.  Kingsbury  v.  Joseph,  94  Xo. 
A.  298,  68  8W  98;  Dillon  v.  Watson. 
8  Nebr.  (Unoff.)  680,  92  NW  166; 
Vnas  V.  Bundy,  106  Wis.  1«8.  SI  NW 
812. 

33.  Reich  v.  Cochran,  106  Asp. 
Dlv.  642.  94  NTS  404.  102  NTS  827 
[aff  139  App.  Dlv.  931  mem,  124  NTS 
1127  mem  (aff  201  N.  T.  450.  94  NE 

1080)]. 

S4.  Northern  Pac.  R.  Co.  v. 
Clarke.  106  Fed.  794,  45  CCA  63S. 
In  Briggs  V.  Georgia,  10  Vt.  68,  the 
attorney  who  had  the  management  of 
the  suit  was  the  agent  of  the  town, 
as  well  as  Its  attorney  at  law,  and  In 
Paddock  V.  Colby,  18  Vt.  486  this  fact 
was  alluded  to  by  the  court  as  dia- 
tlngulshlng  the  case  from  the  general 
rule  that  an  attorney  cannot  employ 
counsel  at  the  expense  of  his  client 
without  hla  consent. 

[a]  The  geaesal  oenasl  of  a  nU- 
road  has  authority  to  select  local 
counsel  to  represent  the  company  in 
particular  localities.  Cross  v.  Atchi- 
son, etc..  R  Co.,  141  Mo.  132.  42  SW 
675. 

as.  Northern  Pac.  R.  Co.  v.  Claile, 
106  Fed.  794.  45  CCA  685:  Fowler  v. 
Iowa  Land  Co.,  IS  S.  D.  131.  99  NW 
1095;  Ellis  V.  Heptinstall.  8  W.  Va. 
388;  Ross  v.  Fitch,  6  Ont.  A.  7. 

[a]  "Where  a  case  la  irHlfnff  ti 
another  ootwty  It  frequently  happens 
that  orders  have  to  be  obtained,  leave 
of  court  taken  In  matters  of  course, 
and  calls  of  docket  attended,  which 
do  not  reauire  persona)  attention  of 
counsel  familiar  with  the  cause,  hat 
may  be  left  to  one  person  as  well  as 
to  another.  E!xpenae  Is  neeessaiily 
Involved  whether  counsel  retaJneid  by 
the  party  go  In  person,  or  whether 
local  counsel  are  employed  to  act  for 
them.  If  the  latter  course  is  taken, 
and  the  fees  paid  are  less,  or  at  Imfi 
not  more,  than  the  expense  necee- 
sarlly  Involved  In  going  in  person, 
we  see  no  reason  why  the  sums  thus 
expended  are  not  as  properly  charice* 
able  to  the  client  as  the  travelbig  and 
other  expenses  would  have  bacn." 
Dillon  v.  Watson,  S  Nebr.  fUnoff.) 
630.  92  NW  156,  167. 

ae.  Ala. — Jackson  v.  Clopton.  66 
Ala.  29  (where  liability  of  the  clloit 
was  placed  upon  his  "reoognltten 
of  tbe  relationship  .  .  .  durlns  tlM 
progress  of  the  cause") ;  Klnc  v. 
Pope,  28  Ala.  601  (where  the  attorney 
had  Informed  the  client  of  tbe  em- 
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case,  where  the  origiDal  attorney  becomes  unable  for 
any  reason  to  discbarge  tbe  duty,  is  not  necessarily 
void  or  illegal;  and  if  a  client  stands  by  and  fails  to 
make  objection  he  cannot  afterward  object  that  the 
substitution  was  unauthorized.'^  But  mere  knowl- 
edge by  a  client  that  bis  counsel  is  being  assisted  in 
the  case  by  another  attorney  is  not  enough  to  show 
that  the  client  ratifies  tbe  employment,  by  bis  coun- 
sel, of  such  attorney  to  act  on  his  behalf,  the  act  of 
such  assistance  being  consistent  with  the  employ- 
ment of  the  attorney  to  assist  the  eotinsel  at  the 
tatter's  expense.'*  Nor  is  mere  silence  sufficient  for 
this  purpose."* 
Spedal  anthorl^  to  employ  asdstants  may  be 


given  of  course;  but,  where  in  issue,  it  must  be 
proved  as  a  distinct  fact  by  proper  evidence.*"  Such 
authority  is  revoked  by  the  death  of  the  client.'* 

[$  182]  e.  Eatlfication  by  OHent."  A  subse- 
quent ratification  of  the  acts  of  an  attorney  is 
equivalent  to  a  special  authority  previously  granted 
to  do  those  acts  ;^'  but  it  must  be  the  ratification  of 
the  client  himself,  and  not  that  of  his  agent,'*  and 
the  client  must  have  acted  with  complete  knowl- 
edge of  the  circumstances  or  he  will  not  be  bound.'" 
The  act  sought  to  be  ratified  must  have  been  done 
by  the  attorney  as  attorney  for  the  client,'*  and  it 
must  be  ratified  as  a  whole;  it  cannot  be  ratified  in 
part  and  repudiated  in  part." 


ployment  of  counsel,  and  he  not  only 
expressed  no  dissent  but  afterward 
conferred  with  him  about  tbe  case  at 
the  trial);  Johnson  v.  Cunnlnsham,  1 
Ala.  249. 

Ark. — Boynton  v.  Brown,  103  Ark. 
513,  14&  SW  242. 

111. — Chicago,  etc..  Tract.  Co.  v. 
Flafaerty„  222  111.  67.  78  NE  29;  Price 
V.  Hay,  132  III.  543,  24  620  [aff 
29  111.  A.  6S2L  ^  T  - 

Ind. — Bogate  v.  Eldwarda,  65  Ind. 
372  (Where  the  llabtllty  of  the  client 
was  maintained  upon  the  ground  that 
h)a  conduct  at  the  trial  amounted  to 
a  rattBcatlon  of  the  employment  by 
his  attorney). 

Kan. — Allen  v.  Parish.  65  Kan.  4»«, 
to  P  SSI. 

Uas8. — Aldrlch  V.  Brown.  103  Mas*. 
627. 

Mo. — BlBsell  V.  Zorn,  122  Mo.  A. 
688,  99  SW  468;  Toung  V.  Crawford, 
23  Mow  A.  432.  ,    .  „„ 

N.  T. — Chester  v.  Jumel.  2  Silv. 
Sup.  159.  5  NTS  809  [rev  on  other 
griunda  125  N.  Y.  237,  26  NB  207]. 

N.  C — Rogera  v.  HcKenai^  81  N. 

'^  Vt^.i-Brlggs  V.  a«orgla.  10  Vt.  68. 

Wash. — Jones  v.  Jones,  72  Wash. 
517,  130  P  1126.  _ 

[a]  WlMT*  a  eUent  did  not  kaow 
%hMt  an  assistant  oonnsal  had  ren- 
darad  Mwloaa  tn  the  cause  untU 
after  the  services  had  been  rendered, 
he  was  not  liable  therefor,  on  the 
ground  of  acquiescence  or  ratifica- 
tion of  a  contract  made  by  the  al- 
tomey  employed  to  prosecute  the 
caase.  Olflllland  v.  Brantner,  146 
lowft  275.  121  NW  1047.         ^  , 

■7.  Fenno  v.  English,  22  Ark.  170, 
172  {where  the  court  said:  "Any 
construction,  which  would  oblige  an 
attorney  to  give  his  personal  services 
as  attorney,  at  all  events,  would  be 
frauarht  with  evils  of  such  magnitude 
as  to  prevent  its  adoption,  unless 
controlled  by  authorities:    1st.  No 

S arson  could  accept  the  position  of 
upreme  or  Circuit  Judge,  if  he  was 
engaxed  as  counsel  In  any  cases 
wlUbout  subjecting  himself  to  a  suit 
for  damages.  2d.  When  an  attorney 
is  eneaged  In  different  circuits,  and 
the  times  of  holding  the  courts  are 
changed,  so  aa  to  cause  the  courts 
to  conflict,  he  would  be  liable  to  dam- 
ages. 3d.  In  case  of  slckneu  which 
prevented  hla  attendance,  an  attor- 
ney would  render  himself  liable  to 
damages.  In  each  of  these  cases  his 
liability  (upon  the  supposed  construc- 
tion of  the  contract)  would  accrue, 
notwithstanding  he  may  have  em- 
ployed and  paid  a  substitute  more 
able  than  himself,  and  notwlthstand- 
InfiT  his  client  may  have  succeeded  to 
the  extent  of  his  wishes"):  Rogers 
V  McKensle,  81  N.  C.  164:  Smith  v. 
LlpBComb,  13  Tex.  532.  Compare 
BatcllfT  V.  Balrd,  14  Tex.  48  (holding 
that  an  attorney  at  law,  elected  a 
judgo,  cannot  substitute  another  to 
perform  his  subsisting  professional 
contracts,  for  what  a  person  Is  le- 
gally Incapacitated  to  do  himself  he 

o»nnot  do  by  another).   

SST  Cal.-»Porter  v.  Saiaalde,  126 
CUT 104.  67  P 


Colo. — Lathrop  v,  Hallett,  20  Colo. 
A.  207.  77  P  1095:  McCarthy  v. 
Crump,  17  Colo.  A.  110,  67  P  343. 

111.— Price  V.  Hay,  132  111.  643,  24 
NE  620  [aff  31  III.  A.  212,  29  UL  A. 
562], 

'  Iowa. — OflUlland  v.  Brantner,  146 
Iowa  276,  121  NW  1047. 

Tex. — awayne  v.  Union  Hut.  X«.  Ina. 
Co.,  92  Tex.  S7B,  BO  SW  666. 

89.  Porter  v.  Bllsalde,  126  Cal. 
204.  67  P  899. 

80.  Continental  Adjustment  Co.  v. 
Hoffman.  123  HI.  A.  69;  Planters' 
Bank  v.  Massey^  Helsk.  (Tenn.)  360. 

n.  Watt  V.  watt.  2  Barb.  Ch.  (N. 
T.)  371. 

aa.  matiflcatloa     fMMiailj  see 

Agency  IS  77-146. 

as.  V.  S.— Brwin  v.  Blake,  8  Pet. 
18,  8  L.  ed.  862:  Mughea  County  v. 
Ward,  81  Fed.  314;  Robb  v.  RoeTker, 
66  Fed.  28;  Mayer  v.  Foulkrod,  16  F. 
Cas.  No.  9.342,  4  Wash,  a  C.  503. 

Ala. — ^Florence  Cotton,  etc.,  Co,  v. 
IiOulsvlUe  Banking  Co.,  138  Ala.  683. 
36  8  466,  100  AmSR  50;  Kirk  v. 
Olover.  5  Stew.  &  P.  340. 

Ark. — HineS  v.  Stephens,  90  Ark. 
B18,  119  8W  664  (appeal  taken  with- 
out authority);  Ford  v.  Bigger.  80 
Ark.  300.  97  SW  65;  Whiting  v.  Beebe. 
12  Ark.  421. 

Cal. — Ephralm  v.  Pacific  Bank;  149 
Cal.  222,  86  P  507. 

Colo. — Roberts  v.  Denver,  etc.,  R. 
Co^  8  Colo.  A.  604.  46  P  880. 

Del. — Wood  V.  Bangs,  18  Del.  436, 
48  A  181. 

D.  C— Griffith  V.  Stewart,  31  App. 
29. 

Ga. — Ewlng  v.  Freeman,  103  Ga. 
811,  30  SB  637. 

111. — Chapman  v.  Burt.  77  III.  337; 
Heifer  v.  Spunner,  147  111.  A.  448; 
Hlckoz  v.  Fels,  86  III.  A.  216. 

Ind. — Wakeman  v.  Jones,  1  Ind.  517. 

Iowa. — Fanning  v.  Minnesota  R. 
C^.,  37  Iowa  379;  Ryan  v.  Doyle,  31 
Iowa  53  (ratification  of  unauthorized 
appearance). 

Kan. — ^Dresser  v.  Wood,  IB  Kan. 
844. 

Ky,— Fisher  v.  Muslck,  72  8W 
787. 

Minn. — Olmstead  v.  Firth,  60  Minn. 
126,  61  NW  1017;  Hodglns  v.  Heaney, 
17  Minn.  46. 

Mo. — Babcock  v.  United  R.  Co.,  IBS 
Mo.  A,  276.  188  SW  53. 

Nebr. — Olson  v.  Lamb,  B6  Nebr. 
104.  78  NW  438,  71  AmSR  670. 

N.  H.— Lisbon  Holton.  61  N.  H. 
209. 

N.  T. — Stelnton  v.  New  York  Bd.  of 
Bducation.  76  App.  Dlv.  612  mem,  78 
NTS  703;  Van  C&mpen  v.  Bruns,  54 
App.  Dlv.  86,  66  NTS  344;  Johnstone 
V.  O'Connor,  21  App.  Dlv.  77.  47  NYS 
425  [aff  162  N.  T.  639  mem.  57  NE 
1113  mem]:  Eysaman  v.  Nelson,  79 
Misc.  304,  140  NY8  183;  Chautauqua 
County  Bank  v,  Rlsley,  4  Den.  480 
[rev  on  other  grounds  19  N.  Y.  369], 

N.  C. — Qlade  Spring  Bank  v.  Mo- 
Ewen.  160  N.  C.  414,  ?6  8&  222,  Ann 
Caal914C  542;  Christian  v,  Tarbor- 
ough,  124  N.  C.  72.  32  SB  888;  Moye 
V.  Cogdell.  69  N.  C.  98. 

M.  D. — Van  Gordon  v.  Goldamer,  16 
N.  Jy.  828,  113  NW  609. 


Pa. — Bowman  v.  Bowman,  1  Pear- 
son 465. 

Tex. — Cook  V.  Green  berg,  34  SW 
687. 

Va. — Herrell  v.  Prince  William 
County,  113  Va.  694,  7B  SE  87. 

Wash. — State  v.  Spokane,  44  Wash. 
688,  87  P  944;  Sawyer  v.  Vermont  U 
&  T.  Co..  41  Wash.  524,  84  P  8;  Lam- 
bert v.  Gillette.  24  Wash.  726,  64  P 
784;  Denney  v.  Parker,  10  Wash.  218, 
38  P  1018. 

Eng. — Marsh  v.  Joseph,  [1897]  1 
Ch.  213. 

,  [a]   Aetloa  haffna  wtthont  antho^ 

It7tf~-Where  an  action  Is  commenced 
by  an  attorney  without  the  knowledge 
or  consent  of  plaintiff  whom  he  as- 
sumes to  represent,  plaintiff  may  af- 
terward ratify  the  action  of  the  at- 
torney, and  will  thereafter  be  en- 
titled to  all  its  benefits.  Roberts  v. 
Denver,  etc.,  R.  Co..  8  Colo.  A.  504, 
46  P  880;  Dresser  v.  Wood,  15  Kan, 
344:  Herrell  v.  prince  WUIiam  Coun- 
ty, 113  Va.  694.  75  SE  87. 
^b]  iraaathoeisad  oontpromlse. — 
Where  the  parties  themselves  have 
ratified  a  compromise  made  for  them 
by  their  attorneys,  the  fact  that  the 
attorneys  had  no  authority  whatever 
to  make  the  compromise  is  Imma- 
terial. Denney  v.  Parker,  10  Wash. 
218.  38  P  1018. 

34.  Glade  Spring  Bank  v.  Mc- 
Ewen,  160  N.  C.  414,  76  SB  222,  Ann 
(:::asl914C  642. 

30.  U.  S. — Bauman  v.  Eschalller, 
184  Fed.  710;  Williams  v.  Reed,  29  F. 
Cas.  No.  17,733,  3  Mason  405. 

Ala. — Hitchcock  v.  McGehee,  7 
Port.  666. 

Ark. — Batesvllle  Bank  v.  Bfaxey,  76 
Ark.  472,  88  SW  968. 

Ind. — Hammond  v.  Evans.  23  Ind. 
A.  501,  55  NE  784. 

Md.— Horsey  v.  Chew,  65  Md.  555, 
6  A  466. 

Miss. — Garvin  v.  Lowry,  15  Miss, 
24. 

Mo. — Wonderly  v.  Martin,  69  Mo, 
A.  84. 

Nebr. — Olson  v.  Lamb,  56  Nebr. 
104.  76  NW  438,  71  AmSR  «70;  Cram 
v.  Slckel.  51  Nebr,  828,  71  NW  724,  66 
AmSR  478. 

N.  Y. — Klssam  v.  Squires,  102 
App.  Dlv.  530,  92  NYS  873;  Bass- 
ford  V.  Swift,  17  Misc.  149,  39  NYS 
337. 

Eng. — Marsh  V.  Joseph,  [1897]  1 
Ch.  218. 

Can. — Dawson  v.  Dumont,  20  Can. 
S.  C.  709. 

[a]  XnoWledga  by  one  party 
plaintiff  that  the  attorney  'has  com- 
promised the  suit  Is  notice  to  all 
parties  platntlff.  Loughrldge  v, 
Burkhart.  147  Ky.  457.  144  SW  65. 

[b]  The  adoption  of  the  last  pay- 
ment of  prinotpal  cannot  be  hem  to 
ratify  a  prior  unknown  payment. 
Glllen  V.  Roman  Catholic  Episcopal 
Corp..  7  Ont.  146. 

86.    Black  V.  Drake.  2  Colo.  330. 

37.  State  v.  Harrington.  100  Mo. 
170.  13  SW  398  (holding  that  a  client 
cannot  ratify  a  confession  of  judg- 
ment and  issuance  of  execution  and 
repudiate  the  direction  of  his  attor- 
ney poaUKtnlng  the  levy). 
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Ezpnn  or  impUsd  xatlfleatioiL  The  ratifleation 
may  be  eniess,  or  it  may  be  implied  from  eiream- 
stanees;  whether  or  not  the  eireumstanees  warrant 
the  implication  of  ratifleation  must  of  eonxse  de- 
pend upon  the  faets  of  each  particular  case.**  Any 
failure  on  the  part  of  a  client  to  object  to  an  unau- 


thorized act  within  a  reasonable  time  after  beenn- 
ing  aware  of  it  will  be  conatmed  as  a  ratifieati<m  of 
itf"*  as  will  likewise  the  acceptance  by  him  of  beuh 
fits  resulting  from  an  attome;^'8  acta.^  But  to 
amount  to  an  implied  ratification  the  act  of  tbe 
client  must  be  inconsistent  with  any  reaaonabte 


S&  Ala.— Oftrdner  v.  Mobile,  ete^ 
R.  Co..  102  Ala.  686.  15  S  271,  48  Am 
sit  84 

Del.— Wood  V.  Bangs,  18  Del.  436. 
48  A  189. 

Ind. — Newman  T.  KiMr,  128  Xnd. 
268,  26  NB  1006. 

N.  Y. — Johnstone  v.  O'Connor,  21 
App.  Dlv.  77,  47  NTS  426  [all  162 
-NTy.  «39  mem,  67  NB  1113  mem]. 

Eng.- King  v.  Smith.  [1900]  2  Ch. 
426. 

-  [a]  OlioiuiivtMUMB  lieu,  to  sliow 
ratlflcatton^Robb  v.  Vob,  166  U.  S. 
13,  16  set  4,  39  U  ed.  52;  Stowe  v. 
V.  S..  19  Wall.  (U.  S.)  13,  22  L.  ed. 
144:  Hlnes  v.  Stephens,  90  Ark.  618, 
119  SW  864;  Ford  v.  Bigger.  80  Ark. 
300.  07  SW  66;  Byers  v.  Fowler,  14 
Ark.  86;  Odd  Fellows  Sav.  Bank  v. 
Brander,  124  Cal.  256,  66  P  1109; 
Hasleton  v.  Le  Due,  10  App.  (D.  C.) 
879;  aark  v.  Morrison,  80  Ca.  293.  6 
SB  171;  Ryan  v.  Doyle.  31  Iowa  53; 
Hefferman  v.  Burt,  7  Iowa  320,  71 
AmD  445;  Rasure  t.  McOrath.  23  Kan. 
697;  LouKhrldKe  v.  Barkhart,  147  Ky. 
467.  144  SW  65:  Brooks  V.  Polrter,  10 
La.  Ann.  612-  Cutta  v.  York  Mfg.  Co., 
18  Me.  ISO;  Beasles  v.  Robertson.  136 
Mo.  A.  306,  116  SW  1042;  Hays  v. 
Merkle.  70  Mo.  A.  509;  Van  Campen  v. 
Brans,  64  App.  Dlv.  86,  66  NTS  844; 
Pratt  V.  Scott,  l«  NTS  607;  Blngbam 
V.  Quthrle,  19  Pa.  418;  Campbell  v. 
Taxlcabs  Verrals.  27  Ont.  L.  141,  4 
OntWN  28.  23  OntWR  6. 

[b]  OttcnmstaTio—  beld  not  to 
tfhow  ntUoatloB^BateBvlIle  Bank 
V.  Maxey,  76  Ark.  472,  88  SW  968; 
Bell  V.  F^rwell.  189  111.  414,  59  NE 
966;  Cameron  v.  Stratton,  14  111.  A. 
270;  Jennings  v.  South  Whitley  Hoop 
Co..  50  Ind.  A.  241.  98  NE  194;  Ham- 
mond V.  Evans.  23  Ind.  A.  501.  66  NE 
784;  Hartman  Steel  Co.  v.  Hoag,  104 
Iowa  269,  72  NW  611 :  Lasley  v. 
Lackey.  4  KyL  896;  Relnhart  Grocery 
Co.  V.  Powell,  158  Mo.  A-  458,  138  SW 
909;  Bassford  v.  Swift,  17  Misc. 
149.  39  NTS  887;  Dorraan  v.  Ar- 
kln.  120  NTS  767;  Memphis  St.  R.  Co. 
V.  Roe.  118  Tenn.  601,  102  SW  843: 
Carter  v.  Roland.  53  Tex.  640:  MagiH 
V.  Hugeley,  (Tex.  Civ.  A.)  171  SW 
528;  Wilkinson  v.  Holtoway,  7  Leigh 
(54  Va.)  277:  Wiley  v.  Mahood,  10 
W.  Va.  206:  Re  Montetth.  12  Ont  Pr. 
288 

[cl    VaanthozUad  apps»r»»cs>— 

(1)  Where  an  attorney  enters  an  un- 
authorized appearance  for  trustees  in 
a  suit  acainat  them,  and  they  after- 
ward Tofuntarily  appear  and  partici- 
pate In  the  proceedings,  the  act  of 
the  attorney  is  ratified,  and  It  cannot 
be  objected  to  by  them.  Robb  v. 
Vos,  155  U.  S.  18,  16  set  4,  89  L.  ed. 
62.  (2)  An  unauthorized  appearance 
by  an  attorney.  In  a  case  where  there 
bas  been  no  personal  service  on  de- 
fendant, may  be  so  ratified  by  pay- 
ment to  the  attorney  of  compensa- 
tion for  his  services,  as  to  confirm  the 
Jurisdiction  and  validate  the  Judg- 
ment.   Ryan  v.  Doyle,  31  Iowa  68. 

[d]  Submission  to  arbitration. — 
Where  a  ■client  ratifies  a  submission 
made  by  bis  attorney  by  appearing 
before  the  arbitrators  and  taking 
part  In  the  hearing,  he  la  bound  by 
such  submission  whether  the  attor- 
ney was  authorized  by  him  to  enter 
Into  It  or  not.  Dledrlck  v.  Rlchley,  2 
Hill  (N.  T^  271;  Hays  v.  Hays.  22 
Wend.  (N.  T.)  363;  Wharton  v.  King, 
1  M.  &  Rob.  96. 

[e]  BspaTsoMit  by  a  oUsnt  of  a 
mm  advanced  by  Us  attoznsy  In  ef- 
fecting a  compromise  constitutes  a 
ratification  of  the  attorney's  act.  Van 
Campen  v.  Brans,  54  App.  Dlv.  86.  66 
NTffl44. 

[f ]  Wlgaaag  mmmi  bonA  aftw  dia- 


nlMMl  of  salt. — The  fact  that,  after 
an  order  of  dismissal  was  entered  by 
tbe  court  because  of  the  attorney's 
want  of  authority  to  bring  the  suit, 
plaintiff  signed  an  appeal  bond  does 
not  amount  to  a  ratification  of  au- 
thority to  bring  the  suit.  Bell  v.  Far- 
well.  189  III.  414,  59  NE  956  [all  89 
111.  A.  638]. 

[K]  Parlsr  past  of  a  Judgment 
against  him  amounts  to  a  ratification 
by  the  client  of  the  attorney's  acts 
In  the  conduct  of  the  suit.  Heffer- 
man v.  Burt,  7 -Iowa  320,  71  AmD  445. 

38.  Ala. — Gardner  v.  Mobile,  etc.. 
R.  Co..  102  Ala.  635,  16  8  271.  48  Am 
SR  84. 

Cal. — Pacific  Pav.  Co.  v.  Vlsellch. 
2  Cal.  A.  615.  83  P  459. 

Qa. — Tolbert  v.  SUte,  12  Ga.  A. 
685,  78  SE  131. 

111.— Strong  v.  Smith,  98  III.  A. 
522:  Selz  v.  Guthman.  62  III.  A.  624. 

Ky. — Loughrldge  v.  Burkhart,  147 
Ky.  457.  144  SW  65. 

Xa.— Maraist  v.  Callller,  80  La. 
Ann.  1087. 

Mass.— Bryant  v.  Rich's  Grill,  216 
Mass.  844.  103  NE  926,  AnnCasl91&B 
869  (release  of  lUblUty). 

Miss. — ^Bower  v.  Henshaw,  68  Miss. 
845;  Anketell  t.  Torrey,  16  Miss.  487. 

N.  J.— Patterson  v.  Read,  48  N.  3. 
Eg.  18,  10  A  807  [rev  on  other  nounds 
44  N.  J.  Eq.  211,  14  A  490,  ^AmSR 
8771. 

N.  T. — Equitable  Trust  Co.  v.  Mac- 
lalre,  77  Misc.  116,  135  NTS  1022; 
Plnlay  v.  Heyward,  86  Misc.  268.  71 
NTS  779  [rev  34  Misc.  818  mem,  69 
NTS  648];  Lockner  v.  Holland.  81 
NTS  730. 

N.  C. — Rogers  v.  McKenzle.  81  N. 
C.  122. 

N.  D.— Bacon  v.  Mitchell,  14  N.  D. 
464.  .106  NW  129,  4  LRANS  244. 

Pa. — Klsstck  V.  Hunter,  184  Pa. 
174,  89  A  88;  Filby  v.  Miller.  26  Pa. 
264. 

Va. — Johnson  v.  Olbbona,  27  Gratt 

632. 

Wash. — Lambert  v.  Gillette,  24 
Wash.  726,  64  P  784. 

W.  Va, — Teter  v.  Irwin,  69  W.  Va. 
200.  71  SE  115.  AnnCaslftlSA  707. 
^  Wis. — Emerson    v.    McDonell,  187 
'Wis.  263,  118  NW  814. 

[a]  Oontlnnlny  to  enplor  an  a^ 
tornsx  after  knotrtedga  of  nil  mis- 
oondnot  estops  a  client  from  making 
subsequent  objections.  Smith  T. 
Quarles,  (Tenn.  Ch.  A.)  48  SW  103S. 

[b]  7allnr»  to  disavow  not  oon- 
olnalva^d)  A  failure  expressly  to 
disavow  the  acts  of  en  attorney  will 
not.  In  itself,  be  ooncluslve  of  ratifica- 
tion of  auch  acts.  Hammond  v.  Evana, 
23  Ind.  A.  601.  66  NE  784.  (2>  The 
failure  of  the  president  of  plaintiff 
bank  to  immediately  repudiate  the 
authority  of  an  attorney  who  altered 
a  Judgment  was  held  not  to  consti- 
tute a  ratlAcatlon.  David  v.  Claude 
First  Nat.  Bank,  (Tex.  Civ.  A.>  172 
SW  679.  (8)  Attorneys  employed  by 
a  village  to  defend  a  suit  for  it  have 
no  authority  to  take  an  appeal  from 
an  adverse  Judgment;  and  the  fact 
that  the  president  of  the  village 
knew  that  they  were  preparing  to 
take  an  appeal,  and  yet  made  no  ob- 
jection, did  not  constitute  an  Implied 
authority  so  as  to  bind  the  village  for 
their  fees  on  the  appeal.  Hooker  v. 
Brandon.  75  Wis.  8.  43  NW  741. 

410.  U.  S. — ^Teague  v.  Rader,  160 
U.  S.  128,  14  set  46.  37  L.  ed.  1026 
[rev  9  Mont.  126.  22  P  886]. 

Ala. — Florence  Cotton,  etc.,  Co.  v. 
Louisville  Banking  Co.,  1S8  Ala.  688. 
36  S  456,  100  AmSR  60;  Leach  v. 
Williams,  8  Ala.  769.  _ 

D.  C— Hasleton  t.  L«  Dae,  10  App. 
S79. 


ni. — ^Wetberbee  v.  Fitch,  117  III 
67.  7  NB  61S;  Marshall  v.  Moor&  II 
III.  321;  L«afa7  v.  Btone,  IIB  IlL  A 

138. 

Ind. — Travellers  Ins.  Co.  v.  Patten, 
119  Ind.  416,  20  NE  790. 

Ky. — Sebastian  v.  Rose.  185  Ky. 
197.  122  SW  120. 

La. — Culverhouse  v.  Marx.  39  La. 
Ann.  809,  2  S  607;  Beau  v.  Drew.  It 
La.  Ann.  461;  Clamors  v.  Loscb,  Maim, 
Unrep.  Cas.  96. 

Me.— Vose  v.  Treat.  68  Me.  178; 
Narraguagus  v.  Wentworth,  16  Ka 
839;  Patten  v.  Fnllerton,  27  Me.  68. 

Mass. — Pratt  v.  Putnam,  T8  Masa 
361;  Herring  v.  Poller,  8  Uass.  113. 
And  see  ViShm  t.  wfllard,  13  Masa 
379. 

Mich.— Lindner  v.  HIne,  84  iUA. 
611,  48  NW  48. 

Minn. — Raggles  v.  Swanwlck,  6 
Minn.  626. 

Mo.— Semple  v.  Atkinson,  64  Uo. 
604;  Southgate  v.  Atlantie,  etc  It 
Co.,  61  Mo.  89;  Babcock  v.  tTnlted  R 
Co..  158  Mo.  A.  276,  138  SW  68. 

Nebr. — Penimore  v.  White.  78  Nebr. 
520,  111  NW  804. 

N.  J.— Tooker  t,  Sloan,  M.  J. 
Eq  894. 

N.  Y,— Patterson  V.  HoOorem,  44 
App.  IHv.  110,  to  NYS  714;  Ives  v 
Ives,  80  Hun  136,  2ft  NYS  106<;  Chad- 
wlck  v.  Manning,  7  NYS  0S8;  Benedict 
V.  Smith,  10  Paige  126. 

N.  C. — Christian  v.  Yarborougfa.  124 
N,  C.  72.  82  SE  388. 

Oh.— Juller  v.  JuIIer.  62  Ob.  SL  90, 
66  NE  661,  78  AmSR  697;  Dunn  v. 
Springmeier,  7  Oh.  Deo.  (Reprint) 
839,  2  ClncLBul  127. 

Pa.— Filby  v.  UlUer.  tB  Ph.  M4: 
Himes  V.  Herr.  t  Pa.  Super.  114.  18 
WklyNC  568. 

Wash. — State  v.  Spokane,  44  Wash. 
688.  87  P  944;  Collins  v.  Fidelity 
Trust  Co..  38  Wash.  136,  78  P  1121. 

[a]  Where  a  oUsnt  aota  on  aad 
takes  advantage  of  a  ttpnlattom  en- 
tered into  by  nis  attorney  with  tbe 
attorney  of  the  adverse  party.  (11 
he  recognizes  such  stipulation  and  Is 
bound  thereby,  notwithstanding  Its 
execution  may  have  been  unauthor- 
ized. Leahy  t.  Stone.  115  111.  A 
138:  Ives  v.  Ives,  80  Hun  186.  29 
NTS  1053.  (2)  Where,  under  an 
agreement  of  an  attorney,  a  nonsuit 
la  entered,  the  party  In  whose  behalf 
It  is  entered  cannot  come  into  court 
relying  on  the  Judgment  thus  ob- 
tained, and  seek  to  repudiate  the  au- 
thority of  the  attorney  making  tbe 
agreement.  Savage  v.  Blanchnrd.  148 
Ifoss.  348.  19  NZi  896. 

[b]  offsKiag-   to   mh  muywij 


bongbt  br  nm  nttoiMr  at  esMwi 

amounts  to  a  rntiflcatlon  of  the 


attoraey's  act.  Ford  v.  BInwr.  80 
Ark.  300.  97  SW  <6. 

[c]  On*  Who  bxlnf*  ntt  ajit—t 
his  attomS7  for  the  proosedn  of  an 
nnanthorlsad  settlement  made  by  the 
attorney  ratifies  the  settlement  and 
is  t>ound  by  Its  terms.  Beagles  v 
Robertson,  136  Mo.  A.  806.  116  SW 
1042. 

[d]  Transfar    of  JnOfmsab — An 

attorney  for  collection  has  no  nu- 
thorlty,  as  such,  to  transfer  a  Judg- 
ment recovered  by  his  client,  nor  to 
receive  anything  out  money  In  satis- 
faction thereof:  but  If  he  receives  a 
note  from  the  debtor  and  agrees  to 
give  to  the  latter  the  benefit  of  the 
Judgment  against  a  codebtor.  and  If 
lie  afterward  collects  the  note  and 
pays  the  proceeds  to  his  client,  there 
will  be  a  satisfaction  of  tbe  Judg- 
ment, although  not  a  ratification  of 
the  transfer  of  the  Judgment.  Bald- 
win V.  Merrill.  8  Humphr.  (TsnnJ 
182. 
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iiyputhvHis  other  than  tliat  of  ^proval  of  tUe  &cu 
of  tlie  attorney.*^ 

H  183]  4.  UaUUty  of  Client  for  Attoraey's 
Acta.  A  client  is  liable  to  a  third  party  injured  by 
aa  aet  of  the  attorney  done  in  the  execution  of  mat- 
ters within  his  anthority.*"  Tims  a  general  author- 
ity to  eommanee  suit  will  warrant  an  attorney  in 
attaching  property  and  will  raider  the  client  re- 
sponsible for  any  damages  occasioned  thereby.*^  A 
client  is  litewise  responsible  for  all  acts  done  by  an 
oflScer  in  exeenting  a  writ  where  such  officer  acts 
under  the  direction  of  the  client's  attorney."  When 
the  attorney  conducts  the  ease  in  such  a  way  as  to 
be  liable  himself  in  an  action  for  trespass,  his  client 
is  also  liable.*'  But  a  client  is  not  responsible  for 


uuy  illegal  aution  taken  or  directed  by  his  attorney 
which  the  client  did  not  advise,  consent  to,  or  par* 
tieipate  in,  and  which  was  not  justified  by  any  au- 
thority that  he  had  given,*' 

Directing  levy  of  execntioiL  An  attorney  em- 
ployed to  collect  a  debt  or  other  claim  has  an  im- 
plied  authority  to  atUhorize  and  control  the  issu- 
ance and  service  of  the  execution,  and  the  client  is 
liable  for  his  wrongful  acts  in  so  doing/^  It  has 
been  held,  however,  that  an  attorney's  acts  in  direct- 
ing a  levy  upon  particular  goods  or  a  taking  of  them 
upon  final  or  other  process  are  in  excess  of  his  gen- 
eral powers  as  attorney,  so  that,  in  the  absence  of 
proof  of  special  authority,  they  do  not  subject  the 
client  to  any  liability  for  the  consequences/" 


M.  BatMrniB  Bank  v.  Hoxey,  It 
Ark.  472.  88  SW  968:  Fosha  t.  O'Don- 
nell,  120  Wi&  836.  »7  NW  924. 

[a]  wiMM  a  otlnrt  oMuurt  xvtnni 
aumay  without  riak  of  injury  to  him- 
self or  his  sureties,  his  retention 
thereof  Is  not  In  law  a  ratification  of 
the  act  of  his  attorney.  Bateavllle 
Bank  V.  Maxey.  76  Ark.  472,  88  SW 
968. 

[b]  Attaint  to  obtala  ntoncr  ool- 
l«et«d  bjr  attonwy. — The  mere,  fact 
that  the  payee  of  a  note  wrote  to  the 
attorney  to  whom  he  bad  iriven  It  for 
collection,  askiner  htm  why.  If  he  had 
made  a  collection  on  the  note,  he  did 
not  pay  It  over,  did  not  amount  to  a 
ratlflcatlon  of  an  unauthortied  com- 
promise agreement  made  by  the  at- 
torney. Humphrey  v.  Thorp,  89  Fed. 
SS;  Oimeron  v.  Stratton.  14  111.  A. 
270:  Missouri,  etc..  R.  Co,  v.  Wright. 
47  ^«x.  av.  A.  468.  462.  107  SW  77 
(where  the  court  said:  "The  mere 
effort  In  this  way  to  obtain  possession 
of  the  funds  that  they  were  entitled 
to  would  not,  in  our  opinion,  ratify 
the  unauthorised  act  by  the  appel- 
lant of  payment  to  Murchlson  and  his 
reoelvina  tt  without  their  authority. 
It  coala  at  most  we  think,  be  held 
to  etmatitute  merely  the  diligence  of 
one  that  was  entitled  to  funds  who 
was  endeayorlDK  to  collect  same"). 

[cl  A  haaaem  antt  on  aa  altsMd 
faAarmBt  is  not  a  ratlfleatloo  of  the 
alteration,  where  the  bank  first 
moved  to  expunge  the  alteration  and 
to  restore  the  judcment  to  Ita  origi- 
nal form.  Davla  v.  Claude  First 
Nat.  Bank.  (Tex.  Civ.  A.)  172  SW 
ft'*- 

[d]  OosnvoBilae  of  properlr 
vid^tm  jfmuMg  dtvoroe  snibr<— Pend- 
ing a  divorce  suit,  the  wife's  attor- 
ney, without  authority,  made  a  com- 
promise of  the  property  rights  In- 
volved, receiving  the  husbands  notes, 
on  payment  of  which  he  sent  the  wife 
money  orders  for  the  proceeds.  These 
she  deposited  In  court,  and  by  order 
of  court  they  were  delivered  to  her 
substituted  attorney,  cashed,  and 
part  of  the  proceeds  was  used  to  pay 
such  attorney's  fees  and  suit  money, 
pursuant  to  a  former  order  of  court 
with  which  plaintiff  had  not  com- 
plied. The  remainder  of  the  money 
remained  In  the  custody  of  the  court 
It  was  held  that,  by  accepting  the 
prf>oe«d8  of  the  money  orders  under 
order  of  court,  defendant  was  not 

erecluded  from  thereafter  asserting 
er  propertr  rights  and  disregarding 
the  alleged  compromise.  Tlmm  v. 
Tlmm,  14  Wash.  228.  75  P  879. 

4M.  roster  v.  Wiley,  27  Hlch.  244. 
S4*.  16  AmR  18S  (where  the  court 
«alcl:  "When  one  pnta  his  case 
against  another  into  the  hands  of  an 
attorney  for  suit.  It  Is  a  reasonable 

rtresnmptlon  that  the  authority  he 
ntende  to  confer  upon  the  attorney 
Includes  such  action  as  the  latter,  in 
his  superior  knowledge  of  the  law, 
may  decide  to  be  legal,  proper  and 
necessary  In  the  prosecution  of  the 
demand,  and  consequently  whatever 
adverse  proceedings  may  be  taken  by 
tbe  attorney  are  to  be  oonsldared,  so 


tar  as  they  affect  the  defendant  In 
the  suit,  as  approved  by  the  client  In 
advance,  and  therefore  as  his  act, 
even  though  they  prove  to  be  unwar- 
ranted by  the  law");  Gullleaume  v. 
Rowe.  94  N.  T.  268,  46  AmR  141; 
Poticher  v.  Blanchard,  86  N.  T.  256; 
Barber  v.  Dewes.  101  App.  DIv.  432. 
91  NTS  1059  [aff  184  N.  T.  548  mem. 
76  NE  1089  mem};  Moore  v.  Cohen. 
128  N.  C.  845,  38  SB  919.  And  see 
cases  infra  this  section. 

48.  Foster  v.  Pitts.  63  Ark.  387, 
88  SW  1114;  Fairbanks  v.  Stanley,  16 
Me.  296;  Brown  v.  Spiegel,  156  Mich. 
138,  120  NW  579. 

[a]  If  orders  are  given  by  the 
oredltor  to  an  attorney  "to  obtain 
immediate  secmrlty"  for  n  <1  < '  i  n  :i  nd. 


the  whole  manner  of  doln*;;  It  is  l.  ft 
to  the  discretion  of  the  attnrticv,  and 
the  creditor  Is  bound  by  his  acts; 
and.  if  an  attachment  is  wrongfully 
Issued  and  served,  the  creditor  be- 
comes liable  therefor.  Rice  v.  Wil- 
klns,  21  Me.  658. 

44.  Morgan  v.  Joyce,  66  N.  H.  538, 
27  A.  226. 

4B.  Poucher  v.  Blanchard.  86  N.  T. 
266;  Main  Electric  Co.  v.  Cohen,  72 
Misc.  30.  129  NTS  66;  Newberry  v. 
Lee,  I  Hill  <N.  Y.)  528. 

4f.  Bowe  T.  WUklns,  lOS  N.  T. 
822.  11  NB  889:  Clark  V.  Woodruff.  S3 
N.  T.  518:  Welsh  v.  Cochran,  63  N.  T. 
181,  20  AmR  519;  Barber  v.  Dewes, 
101  App.  DIv.  432.  91  NTS  1059  [aff 
184  N.  T.  648  mem,  76  NE  1089  meml; 
Oullfoyle  V.  Seeman,  41  App.  DIv.  616, 
68  NTS  668;  West  v.  A.  F.  Measlck 
Grocery  Co.,  188  N.  C  166,  60  8E  S65; 
Moore  v.  Cohen.  128  N.  C  S4E,  88  SB 
919. 

47.  Ga, — Parker  v.  Home  Mut. 
Bldg.,  etc..  Assoc.,  114  Ga.  702,  40 
SE  724  (holding,  however,  that  there 
Is  no  presumption  that  an  attorney 
who  obtains  a  Judgment  on  a  debt 
has  authority  to  have  execution  levied 
on  land  conveyed  as  security  before 
It  has  been  reconveyed  by  the  grant- 
or to  the  debtor). 

Mich.— Foster  v.  WUey,  27  Mich. 
244,  15  AmR  186. 

Mo. — Howell  V,  Caryl,  50  Mo.  A. 
440;  Vaughn  v.  Fisher,  32  Mo.  A.  29, 
37  (where  the  court  said:  "No  spe- 
cial direction  by  the  defendant  to  bis 
attorney  was  necessary  to  make  the 
defendant  liable  for  the  attorney's 
act  In  procuring  the  order  of  sale. 
Under  his  general  employment  the 
attorney.  In  procuring  the  order  of 
sale,  was  acting  as  the  authorised 
agent  of  the  defendant,  and  bound 
the  defendant.  Had  the  defendant's 
attorney  directed  the  sheriff  to  levy 
on  the  property,  the  defendant  would 
have  been  bound  by  the  direction  as 
If  he  had  given  It  In  person.  ...  In 
making  the  motion  for  the  sale  of  the 
property  the  defendant's  attorney 
was  acting  strictly  within  the  limit 
of  his  authority  as  such  attorney"). 

N.  T. — Barber  v.  Dewes,  101  App. 
DIv.  482,  91  NTS  1059  [aff  184  N.  T. 
648  mem,  76  NB  1089  mem]. 

Pa.— Gill  Ingham  v.  Clark,  1  Pblla. 
51. 

8.  D^Feury  v.  McCormIck  Har- 


vesting ICach.  Co..  6  8.  D.  S9«.  61  NW 

162. 

Eng. — Bates  v.  Pilling.  6  B.  &  C. 
88.  13  BCL  30,  108  Reprint  367;  Jar- 
main  V.  Hooper.  6  M.  ft  G.  827.  850, 
46  ECL.  827.  134  Reprint  1126  (where, 
In  an  action  of  trespass  against  a 
sheriff  and  A  for  seizing  plalntifTs 

f roods,  it  was  held  that  A  who  was 
he  execution  plaintiff  was  liable,  al- 
though he  had  not  Interfered  In  any 
way  beyond  giving  Instructions  to 
his  attorney  to  sue  defendant  In  the 
original  action.  The  court  said: 
"The  direction  given  by  the  attorney 
[to  the  sheriff  to  seize].  Is  a  direction 
erfven  by  an  agent  within  the  scope 
of  his  authority.  .  .  .  The  attorney 
has  the  general  conduct  of  the  cause; 
he  is  the  only  person  with  whom  the 
sheriff  has  communication:  and.  In 
taking  a  step  essentially  necessary 
for  the  benefit  of  the  client,  that  Is, 
for  the  obtaining  the  fruit  of  his 
Judgment,  we  think  he  cannot  be  held 
to  have  acted  beyond  his  authority, 
though  he  has  miscarried  in  its  exe- 
cution. .  .  .  The  client  must  stand 
to  the  consequences  if  he  act  inad- 
vertently or  Ignorantly") ;  Crook  v. 
Wright.  R.  &  M.  278,  21  ECL  761; 
Barker  v.  Braham,  8  WUs.  C.  P.  368, 
96  Reprint  1104. 

Ont. — ^Wilkinson  V.  Harvey,  IB  OnL 
346;  Slaght  V.  West,  26  U.  C  Q.  B. 
391. 

[a]  Vhus  If  an  attorney  Issues  an 
execution  (1)  while  an  appeal  is 
pending  (Foster  v.  Wiley,  27  Mfch. 
244,  15  AmR  185),  or  (2)  in  violation 
of  a  stay  of  proceedings  (Barber  v. 
Dewes,  101  App.  Div.  432,  91  NTS 
1059  [aff  184  N.  T.  548  mem,  76  NE 
1089  mem]),  the  client  is  liable. 

48.  Graham  v.  Reno,  S  Colo.  A.  330. 
38  P  835;  Welsh  v,  Cochran,  63  N.  T. 
181.  184,  20  AmR  619  (where  the 
court  said:  "The  presence  of  the 
attorney  of  the  defendants  at  the 
time  of  the  seizure  and  sale  of  the 
goods  and  his  directions  to  the  offl- 
cers,  did  not  make  the  defendants 
liable  for  the  tortious  act.  In  the 
absence  of  proof  of  special  authority 
to  an  attorney,  his  acts  in  directing 
the  levy  upon  or  the  taking  of  goods 
upon  process  are  In  excess  of  his 
general  powers  as  an  attorney  and  do 
not  affect  or  subject  his  client  to 
liability");  Gullfoyle  v.  Seeman,  41 
App.  DIv.  516,  58  NTS  668;  Wlegmann 
V.  Morlmura.  12  Misc.  37,  33  P^TS  39: 
Fischer  v.  Hetherington,  11  Misc.  575. 
32  NTS  795;  Averfil  v.  Williams.  4 
Den.  (N.  T.)  295,  47  AmD  252.  See 
Oestrich  v.  Gilbert,  9  Hun  (N.  T.)  242 
(where  the  rule  of  the  text  was  held 
to  apply  only  to  an  execution  Issued 
upon  a  Judgment  and  not  to  an  at- 
tachment Issued  during  the  progress 
of  an  action  and  before  Judgment). 

[a]  The  polntlaff  out  to  the  aksr- 
iff  of  pMtlontar  goods  to  be  sefsed 
In  execution  does  not  come  within  the 
scope  of  the  authority  given  ny  a 
client  to  a  solicitor.  Smith  v.  Keal, 
9  Q.  B.  D.  340,  354  (where  LIndley.  L. 
J.,  eald:  "It  Is  not  within  a  sollel- 
tor's  authority  to  tell  the  sheriff  how 
to  perform  his  duty.   It  la  the  aher- 
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megal  urest  The  authority  of  an  attorney  at 
law  to  collect  a  debt  does  not  cease  on  his  obtaining 
a  judgment  and  execution;  and  if,  by  his  procure- 
ment, the  judgment  debtor  is  illegally  arrested,  the 
principal  of  tbe  attorney  is  liable  therefor,*"  But, 
where  an  attorney  ia  employed  by  a  creditor  for 
the  specific  purpose  of  attaching  his  debtor's  goods, 
the  creditor  is  not  liable  for  the  unauthorized  act 
of  the  attorney  in  causing  tbe  debtor's  arrest."" 

Nef^igence.  Ordinarily  the  neglect  of  an  attorney 
is  the  neglect  of  the  client  himself  and  he  takes  the 
consequences  as  though  he  had  been  the  actor.'^ 

Fraad.  An  attorney  who  has  obtained  judgment 
for  his  client  continues  to  be  his  agent  in  the  col- 
lection of  the  money,  and  fraud  in  tbe  management 
of  the  business  affects  tbe  client  as  if  it  were  his 
own  aet."^  But  tbe  rule  is  otherwise  as  to  a  fraud 
practiced  outside  the  scope  of  his  employment."' 
Of  course  the  general  rule  that  a  client  is  bound 
by  the  acts  of  his  attorney  does  not  bold  good  when 
the  acts  of  the  attorney  were  done  in  pursuance  of 


a  fraudulent  confederation  of  the  attorney  with  tbe 
party  who  seeks  to  maintain  such  acts  of  the  at- 
torney." 

Damages.  A  client  is  liable  for  actual  damafies 
only  unless,  with  full  knowledge,  he  ratifies  tbe 
attorney's  act." 

184]  D.  Termination  of  B«Ution»— 1.  Is 
G«ueraL  In  the  absence  of  disturbing  events,  tbe 
employment  of  an  attorney  continues  as  long  as  tbe 
suit  or  business  upon  which  he  is  engaged  is  pend* 
ing"'^  and  ordinarily  comes  to  an  end  with  the  com- 
pletion of  the  special  task  for  which  the  attorney 
was  employed.^'  Where  the  evidence  as  to  tbe  con- 
tinuance of  the  relation  is  conflicting,  it  is  a  qnei- 
tion  for  the  jury.'* 

Effect  of  rendaing  uid  entering  Jodgment.  It  is 
always  a  presumption  that  an  attorney  is  employed 
to  conduct  the  litigation  to  judgment,  and  no  far- 
ther; tbe  relation  of  attorney  and  client  and  the 
general  powers  of  tbe  attorney  cease  upon  the  ren- 
dition and  entering  of  the  judgment.*"    There  is  » 


UTs  business  to  And  out  what  goods 
to  sel&e,  and  If  he  seizes  the  gooda 
of  the  wrong  person  such  person  has 
his  remedy  against  the  sheriff;  but 
upon  what  principle  can  the  Innocent 
execution  creditor  be  made  liable? 
His  solicitor  Is  not  his  agent  for  the 

fiurpose  of  giving  verbal  directions 
o  the  sheriff  as  distinguished  from 
directions  on  the  writ  Itself). 

[b]  AtfeMtuasat  of  vropartr  of 
tbun  pwrnnL— A  client  is  not  liable 
for  the  act  of  his  attorney  In  direct- 
ing the  levy  of  an  attachment  on 
propertr  of  a  third  person,  aullfovle 
T.  Seeman,  41  App.  XHv.  616.  68  NTS 
668. 

49.  Shattuck  V.  Bill,  142  Mass.  56, 
7  NE  39;  QuUleaume  v.  Rowe,  94  N. 
T.  2«S,  46  AmR  141:  Sleight  v.  Leav- 
enworth, IS  N.  T.  Super.  122;  New- 
berry V.  Lee.  3  Hill  (N.  T.)  623;  Gib- 
son V.  Holmes,  78  Vt.  110.  62  A  11, 
4  LRANS  461;  WUson  v.  Brecker,  11 
U.  C.  C.  P.  268. 

50.  West  V.  A.  F.  Messick  Oro- 
cery  Co.,  138  N.  C.  166,  BO  SE  665; 
Moore  V.  Cohen,  128  N.  C.  345.  38  SE 
019. 

01.  Welch  V.  Mastin,  98  Mo.  A. 
273,  71  SW  1090;  Bowman  v.  Field,  11 
Mo.  A.  696;  Bowman  v.  Field,  9  Mo. 
A.  576;  Tleman  v.  Richards.  7  Mo. 
A.  597. 

63.  McDonald  v.  Todd,  1  Grant 
(Pa.)  17. 

63.  Fidelity  Trust  Co.  v.  Baker, 
60  N.  J.  Eq.  170,  47  A  6. 

[a]  Tbas  authority  of  an  attorney 
of  an  execution  creditor  with  power 
to  collect  the  debt  ia  limited  to  mat- 
ters relating  to  the  collection,  and 
his  act  in  assisting  In  practicing  a 
fraud  Is  outside  of  the  scope  of  his 
employment.  Robinson  v.  PIkeville 
Bank,  146  Ky.  638.  142  SW  1065. 

64.  Roller  v.  McGraw.  63  W.  Va. 
462.  60  SE  410. 

66.  Foster  v.  Pitta.  63  Ark.  387, 
88  SW  1114. 

56.  Tsrmliwtlon  of  annt^  utluw- 
Ity  8«e  Agency  IS  147-197. 

67.  U.  S. — Brown  v,  Arnold,  131 
Fed.  723,  67  CCA  125;  Manning  v. 
Bayden,  16  F.  Cae.  No.  9,043,  5  Sawy. 
860. 

Oa.— Walker  v.  Floyd.  36  Ga.  237; 
Nichols  v.  Dennis,  R.  M.  Charlt.  188; 
Parks  V.  Adalrsvllle  Bank,  13  Oa. 
A.  48,  78  BE  866. 

Hawaii. — Van  Gleson  v.  Magoon,  20 
Hawaii  146. 

Kan. — Smith  v.  Cunningham,  59 
Kan.  552,  53  P  760. 

Me. — Gray  v.  Wasa,  1  Me.  267. 

N.  T.— Bathgate  v.  Haskln.  59  N. 
T.  533:  Twelfth  Ward  Bank  v. 
Luckes,  129  NTS  227. 

N.  C— Newklrk  v.  Stevens.  152  N. 
C.  498,  501,  67  SB  1013  fquot  <^C]; 
Atlantic  Nat.  Bank  v.  Peregoy-Jon- 
klns  Co..  147  N.  C.  298,  61  S^  68. 


Tenn. — Love  v.  Hall,  8  Terg.  407. 

Tex. — Gray  v.  Cooper,  23  Tex.  Civ. 
A.  3,  5S  SW  105:  Stark  v.  Hart,  28 
Tex,  Civ.  A.  B43,  55  SW  378. 

Vt. — Langdon  v.  Castleton,  30  Vt. 
285. 

Wash. — State  v.  King  County  Su- 
per. Ct..  78  Wash.  378,  374.  139  P 
42  [cit  Cyc];  SturglBS  v.  Dart,  23 
Wash.  244,  62  P  868. 

W.  Va.— Keenan  v.  Scott,  64  W.  Va. 
137,  61  SE  806;  Tomllnson  v.  Polsley, 
31  W.  Va.  108.  6  SE  457. 

Wis. — Flanders  v.  Sherman,  18  Wts. 
676. 

Ont.— HlUar  v.  Kanady,  6  Ont.  U 
412. 

[a]  la  ft  fovKdosuw  proo— dfnc, 

unless  his  authority  is  revoked  -or  is 
limited  by  special  contract,  an  attor- 
ney for  one  of  the  parties  Is  author- 
ised to  act  for  his  client  untU  the 
lien  Is  enforced  by  the  sale  and  con- 
flrmatlon  of  sale  of  the  mortgaged 
proper^.  Smith  v.  Cunningham,  69 
l6in.  5^  6S  P  760. 

[b]  UBAsr  ttt*  Iftira  of-  I>o«lsUa>, 
(1)  the  authority  of  the  attorney  ap- 
pointed in  probate  proceedings  to 
represent  absent  parties  remains 
throughout  the  whole  administration, 
although  the  curator  la  changed. 
Dunlap  V.  Petrle.  35  Miss.  590.  (2) 
But  the  functions  of  the  attorney  for 
absent  heirs  cease  when  the  neirs 
present  themselves,  and  are  recog- 
nised and  put  In  possession  of  the 
succession  by  order  of  the  court. 
McArthur's  Succ.,  21  La.  Ann.  482. 
<3)  The  duties  of  an  attorney  ad  hoc 
for  an  absentee  do  not  terminate 
with  the  conclusion  of  the  suit  In  the 
lower  court;  It  is  incumbent  upon  him 
to  appeal  If  in  his  own  opinion  his 
client  will  be  benefited  thereby.  The 
appeal  bond  is  properly  signed  by 
the  attorney  ad  hoc  In  behalf  of  his 
client.  Bacn  Ballard,  IS  La.  Ann. 
487. 

68.  U.  S. — In  re  Cooper,  135  Fed. 
196. 

Cal, — Frowley  v.  Modoc  County  Su- 
per. Ct.,  158  Cal.  220,  110  P  817. 

Ky. — Hatlam  v.  Coulter,  IIS  Ky. 
313,  73  SW  772,  24  KyL  2200. 

N.  C— Newklrk  v.  Stevens.  152  N. 
C.  498,  501,  67  SE  1013  [quot  Cyc]. 

S.  D. — Grantz  v.  Dead  wood  Terra 
Uln.  Co.,  17  S.  D.  61,  95  NW  277. 

Can. — Duff  v.  lAne,  48  Can.  S.  C 
608  [rev  45  N.  S.  8S8]. 

[a]  A  v«rw»  aeUaf  for  a  flsfmd- 
aat  m  a  Jiutlos'B  oonri  in  New  York 
acts  as  an  attorney  in  fact,  his  au- 
thority ceasiner  when  the  case  is 
Anally  submitted.  Cutting  v.  Jess- 
mer,  101  App.  Dlv.  283,  91  NTS  668, 
IE  NTAnnCas  423. 

59.  Jinks  V.  Moppin,  (Tex.  Civ. 
A.)  80  SW  390. 

eO.  U.  8. — Brown  v.  Arnold,  131 
Fed.  723,  67  CCA  125  [rev  127  Fed. 


387];  Kamm  v.  SUrk,  14  F.  Cas.  No. 
7,604.  1  Sawy.  647;  The  Zilpha.  40  Ct. 

Cl.  200. 

Cal. — Knowlton  v.  Mackenzie,  110 
Cal.  183,  42  P  580;  Pinto  v.  Seely,  IS 
Cal.  A.  818,  185  P  43. 

Colo. — Tobler  v.  Nevitt,  45  Colo. 
231,  100  P  416,  183  AmSR  142  and 
note,  23  LRANS  702,  16  AnnCas  II& 
and  note. 

III.— McLain  v.  Watklns.  43  HI.  34. 

Ind. — Test  V.  Larsh,  98  Ind.  301; 
Hlllegass  v.  Bender,  78  Ind.  22S. 

Ky.— Hey  v.  Simon.  93  SW  60.  21 
KyL  815;  Ball  v.  Lively.  2  J.  J- 
Marsh.  181;  Rtehardson  v.  Talbot,  8 
Bibb  882. 

La. — DangerOeld  v,  Thruaton,  « 
Mart.  N.  S.  232. 

Me.— -White  v.  Johnson,  67  He.  287. 

Mich.— Clark  V.  McGregor,  65  Mich. 
412,  21  NW  866  (Judgment  In  a  Jus- 
tice's court  termiBfttes  the  author- 
ity). 

Minn. — In  re  Gmndysen,  63  Mlna 
846.  »  NW  657:  Berthold  v.  Fox.  21 
Minn.  91:  Hlnkley  v.  St.  Anthony 
Falls  Water  Power  Co.,  t  HInn.  S6. 

Nebr. — Lamb  v.  Wilson,  t  Nebr. 
(Unoff.)  505,  »7  NW  826. 

N.  T.— Conklin  v.  Conklln.  113  Ap» 
Dlv.  743.  99  NTS  310;  Walradt  t. 
Maynard.  3  Barb.  584;  Slepin  v.  Beck. 
84  Misc.  254,  146  NTS  680  [app  dlsm 
164  App.  Dlv.  886  mem,  148  NTS  1144 
memi;  Bond  v.  National  Surety  Co- 
79  Misc.  563.  141  NTS  217;  Bergholtz 
V.  Ithaca  St.  R.  Co.,  87  Misc.  176,  S3 
NTS  388;  Magnolia  Metal  Co. 
Sterlingworth  R.-Supply  Co.,  26  Misc. 
63.  56  NTS  476,  6  NTAnnCas  405  [aS 
37  App.  Dlv.  3*6.  56  NTS  16J:  Davis 
V.  Solomon.  25  Misc.  695.  56  NTS  M. 
28  NTCtvProc  420  [rev  24  Misc.  770 
mem,  53  NTS  4041;  Crulksbank  v. 
Goodwin.  20  NTS  757;  Adams  v.  Fort 
Plain  Bank.  23  HowPr  45  [rev  86  N. 
T.  255]  (action  for  costs);  Jacksos 
V.  Bartlett,  8  Johns.  861;  Benedict  v- 
Smlth.  10  Paige  126.  See  also  Luak 
V.  Hastings.  1  Hill  656  (holding  that 
authority  continues  until  final  Judg- 
ment is  actually  perfected). 

N.  C. — Newkfrk  v.  Stevens.  152  N. 
C.  498,  501.  67  SE  1018  [quot  Cyc]. 

N.  D.— RIebold  V.  Hartzell,  23  N.  D. 
264,  136  NW  247. 

Or.— DeVall  v.  DeVall.  67  Or.  Ul 
109  P  766,  110  P  70S.  _ 

Pa.— KIsslch  V.  Hunter,  184  Pa- 
174,  39  A  83. 

S.  C— Haines  V.  Wilson.  86  S.  C 
838,  67  SE  311;  Mordecai  v.  Charles- 
ton County,  8  S.  C.  100;  Mayor 
Blease.  4  S.  C.  10;  Treasurers  v.  Mc- 
Dowall,  19  S.  C.  L.  184,  26  AmD  166: 
Public  Account  Comrs.  v.  Rose.  1  S- 
C.  Bq.  461. 

Tenn. — Dooley  v.  Dooley,  •  Lei 
306.  _ 

W.  Va.— Fisher  v.  Myllua,  68  W 
Va.  19,  57  SE  276. 


For  Xwtsr  oftMt^  a«rslopHnit«  and  tSumstu  In  the  law  see  cumulative  Annotations,  same  title,  ^ 
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distinction  in  this  oonneetiaif  howeva,  between 
cases  in  whieh  the  attorney  is  retained  to  represent 
plaintift,  and  those  in  whieh  he  represents  defendant; 
in  the  latter  ease,  the  entry  o£  final  judgment  always 
terminates  the  relation  and  the  attorney's  author- 
ity;" in  the  former  case,  it  is  generally  the  rule  that 
tbe  attorney's  authority  lasts  until  satisfaction  of 
the  judgment,  and  that  he  may  take  the  ordinary  and 
usual  steps  to  secure  such  satisfaction.'^ 

Effect  of  compromise,  dismiaeal,  or  nonsuit.  The 
effect  is  the  same  in  case  of  an  executed  compro- 
mise/^ a  dismissal/^  or  a  nonsuit,'"  as  in  the  case  of 
a  final  jud^ent ;  it  terminates  the  relation  without 
farther  notice  unless  there  is  a  special  imdemtand- 
iiig  or  agreement  the  other  way. 

Any  evwt,  apart  from  the  litigation  proper,  which 
pats  an  end  to  the  controversy,''  such  as  the  assign- 
ment of  the  judgment,'^  or  of  an  interest  in  the 


snbjeet  matter  of  the  litigation,*"  to  a  stranger,  also 
terminates  the  relation  of  attorney  and  client. 
[$  185]   2.  By  Act  of  Parties— a.  In  OenwaL 

The  relation  of  attorney  and  client  is  peculiar  in 
that  the  law  permits  the  termination  thereof  in  a 
manner  not  recognized  in  other  contracts."*  Either 
party  may  dissolve  the  relation  for  oause,^'  and  the 
client  may  dissolve  it  without  cause.'^  But  an  at- 
torney cannot,  alone  and  of  himself,  terminate  the 
relation  to  the  inju^  of  his  dient.^^ 

186]  h.  Withdrawal  of  Attorney.  When  an 
attorney  accepts  a  retainer  to  conduct  a  legal  pro- 
ceeding, he  enters  into  an  entire  contract  to  conduct 
the  proceeding  to  a  conclusion,  and  he  may  not  aban- 
don his  relation  without  justifiable  eause,^^  or  the 
consent  of  his  client.'*  If  be  does  so,  he  forfeits  all 
right  to  compensation,  even  for  services  already  ren- 
dered/'^ and  renders  himself  liable  to  an  action  for 


N.  S. — Hamilton  v.  Stevlacke,  eta, 
Co..  30  N.  S.  »2. 

Ont. — Llsars  v.  Dawson,  82  u.  C. 
Q.  B.  237;  Searson  v.  Small,  B  U.  C. 
Q.  B.  2S9.  See  also  DarllnK  v.  Wel- 
Icr,  22  U.  C.  Q.  B.  3<S. 

Qu«. — Tabb  T.  Beckett.  9  Qua.  Su- 
per. 159.   

[a]  maatnrtleuk— (1)  Where  an 
order  of  condemnation  of  a  water 
right  was  rendered,  conditioned  upon 
the  payment  within  a  year  of  the 
damases  found,  a  pajrment  to  the  at- 
torney who  conducted  the  prooeed- 
iagB  does  not  bind  the  client;  the 
attorney's  authority  ended  with  the 
termination  of  the  prooeedlnKS.  Teat 
V.  Larsh,  »8  Ind.  301.  (2)  An  attor- 
ney employed  to  collect  a  debt  on 
which  he  caused  suit  to  be  brought 
resultlngr  In  a  sale  of  land  upon  exe- 
cution after  the  time  for  redemption 
had  expired  received  and  paid  re- 
demption money  to  plalntltT  in  exe- 
cution who  had  previously  trans- 
ferred the  certificate.  It  was  held 
that  the  relation  of  attorney  and 
client  ended  after  the  time  for  re- 
demption expired,  and  that  the  at- 
torney could  do  no  act  In  the  matter 
without  new  authority,  and  the  at- 
torney was  held  liable  to  defendant 
for  the  money  so  received.  McLain 
V.  Watkins.  48  ni.  24.  <S)  An  attor- 
ney, employed  to  defend  a  suit  re- 
moved from  a  Justice's  court  to  the 
common  pleas  court  by  aertiorari, 
has  no  authority,  by  mere  virtue  of 
his  retainer  for  that  purpose,  to 
hrinc  a  suit  In  the  name  of  his  client 
against  the  obligors  In  the  bond  giv- 
en upon  obtaining  the  certiorari:  his 
authority  Is  confined  to  the  particu- 
lar suit  for  which  he  was  retained, 
and  ends  on  final  ludgment  having 
been  perfected.  Walradt  V.  Ifaynara, 
3  Barb.  (N.  T.)  584. 

[b]  KeoelvlBir  notices. — ^Tn  states 
where  statutes  exist  authorizing  an 
attorney  to  collect  a  Judgment  any 
time  within  two  years.  It  has  been 
held  that  service  on  attorneyB  of  no- 
tice of  motion  to  vacate  Judgment 
Is  valid.  Miller  v.  Miller,  37  How 
Pr  (N.  T.)  1  (two  years  after  Judg- 
ment); Drury  v.  Russell,  27  HowPr 
(N.  T.)  130  (four  years  after  Judg- 
ment): Branch  v.  Walker,  92  N.  C. 
87;  Flanders  v.  Sherman,  18  Wis. 
675.  See  also  Magnolia  Metal  Co.  v. 
Stertingworth  R.  Supply  Co..  37  App. 
Div.  SSfl,  66  VrrB  le  (where  the  court 
compelled  attorneys  to  accept  a  serv- 
ice of  notice  for  former  clients). 

n.  Colo. — ^Tobler  v.  Nevltt.  4E 
Colo.  281.  100  P  416.  182  AmSR  142. 
28  LRANS  702.  1<  AnnCas  92S. 

Ind. — Hlllegass  V.  Bender,  78  Ind. 
225. 

Iowa. — Bmanuel  v.  Cooper,  163 
Iowa  672.  188  NW  10*4. 

Minn.— Berthold  v.  Fox,  21  Minn. 

51. 

Or. — ^De  Vail  v.  De  Vail.  B7  Or.  128, 
IM  P  765.  110  P  706. 

[a]    Jro  pis— iii|>ti«ia  of  KoXheacUr, 

[60.1.-48] 


— There  Is  no  presumption  that  the 
attorney  who  appeared  for  defendant 
prior  to  final  Judgment  had  authority 
to  appear  in  subsequent  proceedings. 
Ransom  V.  Sutherland,  46  Mich,  489. 
9  NW  630;  Keller  v.  Keller,  100  App. 
Dlv.  325,  91  NYS  528;  Wulff  V.  Wulff, 
74  Misc.  218,  183  NTS  807  [aff  161 
App.  Dlv.  22,  135  NTS  3891. 

ra.  See  supra  i|  165-167. 

68.  Dooley  t.  Dooley,  9  Lea 
(Tenn.)  806. 

ML  tr.  8. — Grames  v.  Hawley,  60 
PwL  81*. 

Iowa. — Owen  v.  Smith.  166  Iowa 
468,  186  NW  119. 

I^.— Hay  V.  Cola,  11  B.  Mon.  70. 

Miss. — ^Dennis  v.  Jones,  31  Miss. 
606.  Compare  Hiller  v.  Ivy,  37  Miss. 
431  (holding  that  the  aoUcltor  of  the 
complainant  In  a  hill  of  Interpleader 
has  authority,  on  tbe  dismissal  of 
the  bill,  to  demand  and  receive  from 
tbe  clerk  of  the  court  the  money  de- 
posited by  the  complainant  with  his 
bill). 

W.  Va. — Tomlinson  v.  Polsley,  81 
W.  Va.  108,  6  SB  457. 

Win. — Wawrsynlakowskl  v.  Hoff- 
man, etc.,  Mfg.  Co.,  137  Wis.  629,  632, 
119  NW  360  (where  the  court  said: 
"The  termination  of  the  litigation, 
not  by  a  closing  thereof  by  Judgment, 
which  of  course  might  leave  the  at- 
torney, for  the  time  being  at  least, 
authorised  to  stand  for  respondent  in 
any  further  proceedings  upon  the 
Judgment,  but  by  removing  the  liti- 
gation entirely  from  the  court,  end- 
fng  it  for  all  purposes,  neosssarlly 
ended  the  authority  of  the  attor- 
ney. .  .  .  The  authority  cannot,  with- 
out some  understanding  to  that  ef- 
fect, survive  the  entry  of  the  order 
of  dismissal  except  for  the  purposes 
thereof.  1.  e.  for  receiving  notioe  of 
the  entry"). 

[al  where  a  solloitor  had  instmo- 
tlOBS  to  dafend  a  mlt  which  was  dis- 
continued and  a  new  one  for  the 
same  cause  of  action  was  commenced, 
the  original  retainer  to  defend  con- 
tinued in  the  new  suit,  Clarke  v. 
Union  P.  Ina  Co.,  10  OnL  Pr.  839. 

68.  Hoffman  v.  Cage.  81  Tex.  6»6. 
But  see  Scott  v.  EHmendorf,  12  Johns. 
(N.  Y.)  317  (where  the  attorney  was 
held  warranted  t>y  his  general  re- 
tainer in  bringing  a  second  suit  after 
being  nonsuited  In  the  first). 

66.  Pemberton  v.  Lockett,  21  How. 
(U.  S.)  S67.  16  L.  ed.  137;  "Tenney  v. 
Berger,  48  N.  T.  Super.  11  faff  98  N. 
Y.  ?24.  45  AmR  2631;  Dooley  v. 
Dooley,  9  Lea  (Tena)  306. 

[a]  A  eovteaot  Italwssu  attorney 
aad  «ll«t  tot  tHa  pcoisotlon  and  sale 
of  the  olteafs  land  terminated  ipso 
facto  where  the  client  in  fact  then 
owned  no  land  and  the  attorney  knew 
it;  no  notice  was  necessary  by  the 
client  to  terminate  the  contract,  and 
hence  the  attorney  could  not  recover 
for  services  rendered  under  the  con- 
tract. Palm  V.  Howard.  129  Kf.  668, 
112  SW  1110. 


[h]    Belattoa  not  diaaolved  by  wav. 

—The  pendency  of  the  war  between 
the  states  of  the  Union  did  not  neces- 
sarily dissolve  or  suspend  the  rela- 
tion of  attorney  and  client  ezistlnc 
prior  to  It,  and  a  consent  to  a  sals 
given  by  a  party's  solicitor  bound  the 
party,  notwlthsUndlng  it  was  given 
while  the  war  was  In  progresa  Rlee 
v,  O'Keefe.  6  Helsk.  (Tenn.)  688. 
^^67.  Caldwell  v.  Bigger.  76  Kan.  49, 
90  P  1095;  Robinson  v.  Brennan,  90 
N.  T.  208;  Mordecai  v.  Charleston 
County.  8  S.  C.  100;  Mayer  v.  Blease, 
4  S.  C.  10;  Treasurers  v.  McDowell, 
19  S.  C.  L.  184,  26  AmD  166. 

6B.  Foster  v.  Bookwatter,  162  N. 
Y.  166.  46  NB  299  [aff  78  Hun  362. 
29  NYS  116]. 

68.  In  re  Dunn.  206  N.  T.  898,  98 
NB  914,  AnnC^8l913E:  536;  Andrewea 
V.  Haas,  160  App.  Dlv.  42i.  144  NYS 
1060. 

70.  Martin  v.  C^mp,  161  App.  Dlv. 
610,  146  NTS  1041  [reh  den  168  App. 
Div.     910    mem,    147    NTS  1186 

mem]. 

71.  In  re  Dunn,  206  N.  Y.  398.  98 
NB  S14.  AnnCasl913B  536:  Tenney  v. 
Berger.  98  N.  Y.  524,  46  AmR  163; 
Martin  v.  Camp,  161  App.  Div.  610. 
146  NTS  1041  [reh  den  168  App.  Dlv. 
910  mem.  147  NTS  1126  mem];  An- 
drewes  v.  Haas,  160  App.  Div.  421, 
144  NTS  1060.  See  Infra  $  188;  and 
generally  Agency  S  161  et  seq. 

73,    See  infra  9  186. 

73.  Mo. — Young  v.  Lianinar,  18S 
Mo.  A.  130.  112  SW  17. 

N.  T,— Matter  of  Rieser.  187  App. 
Div.  177,  121  NTS  1070;  Halbert  v. 
Olbbs,  16  App.  Div.  186.  46  NTS  118. 
4  NTAnnCas  232. 

S.  D. — Adams  v.  Rathbun,  14  8.  D. 
662,  86  NW  628. 

W.  Va. — Matheny  v.  Farley.  66  W. 
Va.  680,  66  8E  1060. 

Wis. — McKelgue  v.  Janesville,  68 
Wia  50,  31  NW  298  (where  an  attor- 
ney who  was  retained  by  plalntilt  In 
an  action  against  the  city  for  dam- 
ages resulting  from  a  defective  side- 
walk was  afterward,  before  the  trial 
of  the  suit,  elected  mayor  of  the  city. 
The  court  held  that  this  latter  fact 
did  not  Justify  his  withdrawal  from 
the  case  without  his  client's  consent, 
since  his  official  position  could  not 
affect  plaintiff's  right  at  the  trial). 

74.  Oa. — Otover  v.  Dlmmock.  119 
(3a.  696,  46  SE  824. 

III.— HIckox  V.  Feis,  86  III.  A.  216. 

Mass. — Thompson  v.  Dickinson.  169 
Mass.  210,  34  NE  262. 

Pa. — Schuylkill  River  Rd,  20  Pa. 
Co.  569. 

Philippine. — In    ra    Hontagne,  S 

Philippine  577.  _ 
S.  D. — Adams  V.  Rathbun.  14  S.  D. 
562,  86  NW  829.  _ 

Tenn.— Love  v.  Hall,  3  Terg.  408. 
76.  Brackett  v.  Norton.  4  Conn. 
617,  10  AmD  179;  Holmes  v.  Evans, 
129  N.  T.  140,  28  NB  283;  Cresswell 
V.  Byron.  14  Yea.  Jr.  271,  88  Reprint 
626.   Bm  tnfra  I  286. 
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ATTORNEY  AND  CLIENT 


[§186 


damages  resnlting  from  his  mongfiil  withdrawal  and 
consequent  n^^t  of  the  case;  he  may  not  abandon 
a  eause  at  a  eritical  stage,  leaving  hUi  client  helpless 
in  the  emergency.^** 

Witiidraiw.  for  cailM.  An  attorney  may,  for  law- 
ful cause  and  on  reasonable  notice,  withdraw  from 
a  suit  at  any  stage  in  the  proceedings.''*  What  is  a 
sufficient  cause  to  justify  an  attorney  in  abandoning; 
a  ease  in  which  he  has  been  retained  has  not  been 
laid  down  by  any  general  rule,  and  in  the  nature  of 
things  cannot  be;  it  must  depend  upon  the  peculiar 
facts  of  each  case/"  Any  conduct  on  the  part  of 
the  client,  during  the  progress  of  the  litigation, 
which  tends  to  degrade  or  humiliate  the  attorney,'" 
lower  the  standard  of  professional  ethics,"**  or  de- 
stroy the  reciprocal  confidence  required  between  at- 
torney and  client  ®*  furnishes  suflfieient  cause  for 
abandonment  of  the  employment.  Thus  an  attor- 
ney is  justified  in  withdrawing  while  the  suit  is 

76,  Hoby  v.  Built,  3  B.  &  Ad.  350. 
t%  BX:i,  158.  110  Reprint  131.  See 
also  Mordecal  v.  SolomoD.  Say.  172, 
»«  Reprint  842. 

77.  Iowa. — CuIHaon     v.  Lindsay, 
108  Iowa  124.  78  NW  847. 

UasB. — Thompson  v.  Dickinson.  159 
Mass.  210.  34  NE  2«2;  Powers  v.  Man- 
ning. 164  Mass.  870,  28  NB  280.  18 
LRA  258;  EUot  V.  Lawton,  7  Allen 
274,  88  AmD  683.  ,  „ 

Mo. — Handy  v.  McClellan,  168  Mo. 
A.  454,  137  SW  280;  Young  v.  Lani- 
nar,  133  Mo.  A.  180.  112  SW  17. 

N.  T. — In  re  Dunn,  205  N.  T.  398, 
88  NE  914,  AnnCaslSlSE  636;  Martin 
V.  Camp.  181  App.  Dlv.  610,  148  NTS 


pendiiu:  if  his  dient  insists  on  employing  assosiste 
eounser  with  whom  he  cannot  ewdially  eoSpen^ 
and  with  whom  he  objects  to  hanng  personal  or  im- 
f essional  relations."'  So  he  may  refuse  to  pzoeeed 
with  the  case,  unless  his  prm>er  fees  are  paid  to  hun 
or  secured,  when  the  ^ent  fails  to  provide  for  them 
after  being  requested  to  do  so.**  But  he  is  not  jns* 
tifled  in  withdrawing  from  a  ease  by  the  elient's 
refusal  to  accept  the  attorney's  advice  to  compro- 
mise,^ or  because  his  client  refuses  to  pay  some 
demand  pertaining  to  another  proceeding  °'  or  a 
balance  for  services  which  is  dispnted  by  the 
client."* 

Leave  of  court.  An  attorney  seeking  to  withdraw 
must  make  an  applieatim  to  the  court,  for  the  re- 
lation does  not  terminate  formally  until  there  is  a 
withdrawal  of  record;"'  at  least  so  far  as  the  oppo- 
site party  is  concerned,  the  relation  otherwise  cm- 
tinues  until  the  end  of  the  litigation."" 


1041;  "fenney  v.  ^rger.  48  N.  T.  Su- 
per. 11  [all  88  N.  T.  624,  45  AmR 

262]. 

Tex. — Thomas  V,  Morrison,  (Civ. 
A.)  46  SW  46.  ^  „ 

W.  Va, — ^Matheny  v.  E^ley,  86  W. 
Va.  680.  66  SB  1080.  „ 

Ont. — Bricker  v.  Ansell,  1  Cn. 
Chamb.  (U.  C.)  367. 

[a]  »  is  lA  tbe  dlscmtioa  of  tb* 
oout  to  allow  an  attorney  ad  litem 
to  withdraw  from  the  case  on  giving 
notice  to  the  adverse  party  and  hi* 
own  client.  Archambault  v.  Weat- 
cott,  23  LCJur  298;  Loranger  v.  FiUa- 
trault,  2  Que.  Super.  856. 

7B.  Oenrow  v.  Flynn,  168  Hicb. 
564.  131  NW  lllB,  85  LRANS  960 
and  note,  AnnCaslSlSD  688  and 
note. 

79.  Genrow  v.  Flynn,  166  Mich. 
564,  131  NW  1115,  35  LRANS  960, 
AnnCasl912D  688  and  note  (holding 
that  an  attorney  employed  to  prose- 
cute an  action  who  performs  prop- 
erly his  duty  to  his  client  and  ren- 
ders services  In  the  prosecution  of 
the  action  may  at>andon  the  action  on 
reoeivlns  a  telegram  from  the  client 
charging  that  the  attorney  has  de- 
ceived the  client  and  neglected  the 
case  In  every  possible  way). 

m.  Handy  v.  McClellan,  158  Mo. 
A.  464.  187  8W  280  (failure  of  the 
client  to  consent  to  the  continuance 
aireed  to  by  his  attorn«'). 

81.  In  re  Dunn,  ZOB  N.  T.  398.  408, 
98  NE  914.  Ann<^1913E  536  Iniod 
140  App.  Dlv.  944  mem.  125  NTS  1118 
mem]  (where  the  court  said:  "It  Is 
apparent  that  a  relationship  so  per- 
sonal and  confidential  may  be  more 
easily  disturbed  than  a  less  sensitive 
one,  and  that  Its  effectiveness  may  be 
so  impaired  by  any  change  which  de- 
stroys the  confidence  of  the  client  or 
which  requires  the  unwilling  trans- 
fer by  the  attorney  of  his  allegiance 
in  a  given  matter  to  a  substituted 
client  as  to  make  It  desirable  to  per- 
mit a  termination  of  the  relation 
rather  than  to  attempt  to  coerce  Its 
continuance  under  adverse  condi- 
tions"). 

[a]  ClM  appolatmsnt  for  a  oorpo- 
nrtlon  of  Mostrsn  vaMsndlr  to  aa 
attemay  retained  by  it  in  a  pending 


case  has  been  held  to  Justify  the 
termination  of  the  employment  by 
the  attorney.  In  re  Dunn.  205  N.  T. 
398,  98  NB  914,  AnnCasl913E  636 
[mod  140  App.  Div.  944  mem,  126 
NTS  1118  mem], 

Sa.  In  re  Dunn.  205  N.  T.  398.  98 
NE  914,  AnnCasl913E  586;  Tenoey  v. 
Berger.  93  N.  Y.  624,  45  AmR  263  [afC 
48  N.  Y.  Super.  11]. 

[a]  Where  no  r— onaiae  objso- 
tlon  oaa  be  msds  to  tlis  uaoolat*, 
the  mere  fact  of  the  client's  employ- 
ing another  attorney  as  associate  In 
the  case  does  not  Justify  the  original 
attorney  In  withdrawing.  Morgan  V. 
Roberts,  38  III.  66. 

[bf  JMcbt  of  taaJor  oonMl  to 
abaadSB  oaaas.— That  a  senior  coun- 
sel  engaged  In  the  trial  of  a  cause 
designates  a  reputable  attuney  who 
had  Dsen  engaged  In  former  trbls  of 
the  same  cause  to  argue  the  motion 
for  a  new  trial  does  not  warrant  the 
Junior  counsel  In  abandoning  the  case 
contrary  to  his  agreement  to  prose- 
cute it  to  final  determination.  White 
V.  Wright,  16  Mo.  A.  651  mem. 

83.  Culliaon  v.  Lindsay,  108  Iowa 
124,  78  NW  847;  Eliot  v.  Lawton.  7 
Allen  (Mass.)  274,  88  AmD  883:  Qlea- 
8on  V.  Clark.  9  Cow.  (N.  Y.)  67; 
Castro  V.  Bennot,  2  Johns.  (N.  Y.) 
296.  And  see  La  Cotts  v.  Querter- 
mous.  84  Ark.  376,  106  SW  872  (hold- 
ing that  the  counsel  of  appellant  who 
files  briefs  In  the  supreme  court  ac- 
cording to  the  rules  and  pays  the 
expense  thereof  cannot,  because  of  a 
dispute  arising  between  himself  and 
appellant  due  to  the  latter's  refusal 
to  pay  the  total  expense  of  the 
briefs,  withdraw  them,  but  he  may 
withdraw  his  personal  connection 
with  the  case,  the  remedy  of  the 
counsel  being  for  services  rmdered 
and  expenses  incurred).  Compare 
In  re  Montague.  3  Philippine  677 
(holding  that  after  acceptance  of  em- 
ployment by  an  attorney  the  failure 
of  the  client  to  pay  the  whole 
amount  of  the  fee  agreed  upon  will 
nob  Justify  an  abandonment  of  the 
case). 

[a]  If  a  olient  vBreasonaStlr  >»■ 
fuses  to  niaks  advanoes  to  pay  ex- 

psoiass  and  to  apply  on  account  In  a 
reasonable  amount  during  the  prog- 
ress of  an  extended  litigation,  it  may 
furnish  sufflclent  cause  to  Justify  an 
attorney  In  withdrawing  from  his 
service.  Young  v.  Lanxnar.  188  Mo. 
A.  180,  112  SW  17. 

[b]  msfnsal  to  pay  Tstalner  before 
tdsL — ^An  attorney  who  has  appeared 
and  filed  an  answer  for  a  defendant 
with  the  express  agreement  that  he 
will  not  try  the  case  unless  a  re- 
tainer agreed  upon  is  paid  before  the 
time  for  trial  has  the  right  to  with- 
draw from  the  case  or  to  fall  to  ap- 
pear at  the  trial  If  It  la  not  paid. 
Silver  Peak  Gold  Hln.  Co.  t.  Harris. 
116  Fed.  488. 


[c]  Attentpt  to  atodlfy  ooatraot  u 
to  oompeassilon.-  plaintiff  bad  a 
right  to  quit  the  services  of  defend- 
ant as  attorney  tn  a  criminal  prosecu- 
tion when  defendant  attempted  to 
modify  their  contract  so  as  to  limll 

Slain  tiff  to  a  fee  contingent  upon 
efendant's  being  finally  discharged. 
Blssell  V.  Zorn,  128  Mo.  A.  688,  » 
SW  468. 

[d]  OoUnslTe  salt  to  pwrsat  st- 
tonor  from  oMatadag  fees*  An  at- 
torney who,  after  fully  performing 
services,  becomes  satisfied  that  a  suit 
brought  against  his  client  Is  m^u- 
sive  and  for  the  pnntose  of  prevent- 
ing falm  from  obtaining  his  feea  is 
Justified  In  severing  sll  oonnection 
with  such  client  and  In  protecting 
himself  by  Intervention  In  the  suIl 
Thomas  v.  Morrison,  (Tex  Civ.  A) 
46  SW  46  [aff  Morrison  v.  Thomas. 
92  Tex.  329.  48  SW  500]. 

[e]  Vonparasnt  of  oovrt  fees. 
An  order  for  a  change  of  attorneys 
ought  not  to  be  made  on  the  mere 
application  of  the  attorney,  on  the 
ground  that  he  Is  unable  to  proceed 
In  the  suit  In  eonsequenoe  of  non- 
payment of  court  fees.  Kelly  t.  Dow, 

9  N.  B.  256. 

St.  Van  Oleson  v.  Magoon.  20  Ha- 
waii 146. 

85.  C^tro.  etc,  R.  Co.  V.  Koemer, 
3  III.  A.  248. 

86.  Halbert  v.  Glbbs.  16  App.  Dlv. 
126.  45  NYS  113,  4  NYAnnCas  232. 

87.  U.  S.— U.  S.  V.  Chirry,  «  How. 
106.  12  L.  ed.  363. 

III.— Krleger  v.  Krleger,  221  111. 
479,  484.  77  NE  909  [cit  Cyc]:  Hickox 
V.  Fels,  86  111.  A.  216;  Chicago  Public 
Stock  Exch.  V.  McClaughry.^O  IlL  A 
358  Faff  148  111.  872,  36  88J. 

Ind. — Symmes  v.  Major,  21  Ind.  448. 

Md. — Henck  v.  Todhunter,  7  Harr. 
&  J.  276,  16  AmD  30O. 

Mont. — Roush  V.  Fort,  3  Mont  ITS. 

N.  C— Branch  v.  WUker,  92  N.  C 
87. 

Philippine. — In  re  IContagne.  8 
PhUlpptee  677. 

Wash. — Mclnnes  v.  Sutton,  8S 
Wash.  884,  77  P  738. 

"No  attorney  or  solicitor  can  with- 
draw his  name  after  he  has  once  en- 
tered it  upon  the  record,  without  the 
leave  of  the  court;  and  while  Us 
name  continues  there  the  opposite 
party  has  a  right  to  treat  him  as  the 
authorised  attorney  or  solicitor  and 
the  service  of  notice  upon  him  is 
valid."  Tripp  v.  Santa  Rosa  St  R- 
Co..  144  U.  S.  126.  128.  12  SCt  666.  J» 
L.  ed.  871.  To  same  effect  Wo 
Grand  Irr,.  etc.,  Co.  v.  GUdersleevt. 
174  U.  8.  803,  19  SCt  761.  43  L.  ed- 
1108.  „ 

88.  Krleger   v.    Krieger,    821  ^DL 
479,  77  NE  909  [rev  120  HI.  A. 
and  aff  121   HI.  A.   Ill:  Hickox 
Pels,  86  ni.  A.  818:  Halbert  v.  GlbM 
16  Apn.  Dlv.  126.  4fi  NTS  118;  Low  v. 
Hall.  8  Terg.  (Tenn.)  407. 


For  later  eaasg,  dSTMopawBta  and  Ohaacw  In  the  law  see  cumulative  Annotations,  same  title,  sage  and  note  nnmbw. 
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[i  187]  3.  By  Opttration  of  Iav— a.  By  Death— 
(1)  Of  Attorn^.  A  eontract  for  legal  services  being 
personal  in  its  nature,  the  death  of  the  attorney, 
rendering  performance  impossible,  terminates  the 
eontraet,^'  and  his  representatives  cannot  lawfully 
employ  any  one  to  perform  the  services  which  the 
attorney  was  employed  to  render,"®  This  is  true, 
altboi^^h  the  deceased  attorney  was  a  member  of  a 
firm,  ii  it  was  understood  that  he  was  to  give  the 
matter  his  personal  attention."^  But  where  a  firm 
is  retained  and  one  partner  dies,  the  contract  is  not 
terminated,  and  the  survivor  cannot  refuse  to  carry 
to  completion  executory  contracts  with  clients  which 
were  in  force  at  the  date  of  dissolution.**'  But  the 
client  has  the  option  of  discharging  tbe  survivor, 
settlii^  for  services  previously  rendered,  and  em- 
ploying^ other  oonnsel  to  conclude  his  pmding  liti- 
gation." 


Notice  of  death.  On  the  death  of  an  attorney  in 
a  suit  it  is  only  necessary  to  notify  the  other  side 
of  his  death,  and  of  the  appointment  of  another  in 
his  place."* 

[5  188]  (2)  Of  Client.  The  death  of  the  cUent," 
or,  in  the  case  of  a  corporation  or  partnership,  its 
dissolution,*'  vacates  the  power  of  the  attorney,  and 
the  latter  is  neither  required  nor  autboiized  to  do 
anything  further.  Thus,  after  tbe  client 's  death,  be 
cannot  admit  a  previous  mistake,*'  remit  part  of  a 
verdict,"*  or  revive  a  pending  suit  for  the  heirs  or 
personal  representatives  without  authority  from 
them.*"  Nor  can  he  receive  money  in  satisfaction  of 
a  judgment,^  give  or  receive  notice  of  appeal,'  or 
take  any  further  steps  in  regard  to  the  Utigation 
proper."  The  rale  ma^  be  otherwise,  however,  where 
the  attorney  was  Bpecifically  retfuned  to  conduct  the 
case  to  judgment,*  or- where  his  authority  is  eonpled 


SB.  Love  T.  Peel.  79  Arte.  86«,  9B 
SW  998;  Clifton  v.  Clark.  83  Mlas. 
44S.  3«  S  251,  102  AmSR  45S,  «6  LRA 
821.  1  AnnCaa  896  and  note;  Corson  v. 
Lewis.  77  Nebr.  448,  109  NW  735;  Sar- 
gent V.  McLeod.  209  N.  T.  360,  103  NE 
164.  52  LRANS  380  and  note  [rev  156 
App.  Div.  21,  1S9  NTS  666].  See  also 
generatiT'  Agency  H  184-187. 

[a]  Antliotl^  of  nib«tttat«. — Tbe 
death  of  an  attorney  of  record  ter- 
minates the  authority  of  his  subatl- 
tute.  Perlea  v.  Aycinena,  3  Watts  & 
S.  (Pa.)  64. 

SOL  Love  v.  Peel,  79  Arfc.  866,  95 
SW  998. 

91.  Clifton  v.  Clark,  83  Miss.  446, 
36  S  261.  102  AmSR  468.  66  LRA  821, 

1  AnnCas  396. 

[a]  W»lv«T  of  right  to  olalm  t«r- 
■UMtlOB^Where  tbe  surviving  part- 
ner of  a  firm  of  attorneys  became  one 
of  a  new  firm,  a  client  of  the  old 
firm,  consentlna  to  their  prosecution 
of  tala  case,  waived  the  right  to  claim 
a  termination  of  the  contract  because 
It  was  the  nnderstandins  that  the  at- 
torney who  had  died  was  to  give 
the  matter  his  personal  attention. 
Troy  V.  Hall,  157  Ala,  692.  47  S  1035. 

93.  Cal. — Little  v.  Caldwell,  101 
Cal.  563.  36  P  107.  40  AmSR  89. 

Ind. — Felt  V.  Mitchell,  44  Ind.  A. 
96.  88  NE  723. 

Miss. — Clifton  V.  Clark.  83  Miss. 
446.  36  S  261,  102  AmSR  468.  66  LRA 
821,  1  AnnCas  396. 

Can. — Valln  v,  Anderson,  3  RevCrit 
110;  Charby  v.  Charby,  17  RevLeg 
374;  Dawson  v.  McDonald.  10  Rev 
LeK  640;  Richardson  v.  Tabb,  4  Rev 
Le«  388. 

Ont. — Alchln  v.  Buffalo,  etc.,  R.  Co., 

2  Ch.  Chamb.  (U.  C.)  45. 

Que. — Brunetle  v.  McQreevy,  12 
Que.  L.  86;  Wright  v.  Canadian  Pac. 
R.  Co..  19  Que.  Super.  106;  Olgudre 
V.  Compagnle  de  Chemin  de  Fer  Que- 
bec, etc.  3  Que.  Super.  405;  Morin  v. 
Henderson.  21  LCJur  83;  Tldmarsh  v. 
Stephens,  1  LCJur  16;  McCarthy  v. 
Hart.  9  L.  C.  395;  Dubois  v.  Dubois. 
5  Lu  C.  167;  Steams  v.  Ross,  6  Montr. 
Q.  B.  1:  1^ss6  V.  Laberge,  (Que. 
Super.  Ct.  Febr.  1S71)  Que.  Consol. 
Die.  59. 

Compare  McGlU  v.  McGUl,  2  Meto. 
(Ky.>  268,  260  (where  it  Is  said:  "If 
a  ffrm  be  employed,  the  client  has  a 
rigrbt  to  the  services  of  all  of  its 
members.  Cholmondeley  v.  Clinton, 
19  Ves.  Jr.  261,  273,  34  Reprint  615. 
If  one  of  them  die.  the  engagement 
la  at  an  end,  unless  by  its  terms  it  is 
still  to  subsist,  and  the  business  is 
to  be  attended  to  by  the  survivors"). 
See  s'eDerally  Partnership  [  30  Cyc 
620]. 

[a]  ■The  adjndloated  oases  do  not 
leougwlie  any  dlstlaotlon  between 
uiiMiiwin'ltl  partBsnlito  sad  those  sn- 
taxMl  isto  bstwera  attorasrs  for  the 

practice  of  their  profession  in  the 
rule  tbat  the  survlvlnK  partner  Is 
bound  to  complete  all  the  executory 
ooDtr^cts  of  a  firm,  that  remain  unfin- 


ished  after  the  dissolution  of  the 
partnership."  Pelt  v.  Mitchell,  44 
Ind.  A.  96,  88  NE  723.  724. 

93.  Pelt  V.  Mitchell,  44  Ind.  A. 
96,  88  NE  728:  Clifton  v.  Clark.  83 
Miss.  446,  86  S  261,  102  AmSR  466, 
66  LRA  821.  1  AnnCas  896. 

94.  Montreal  Bank  v.  Harrison.  4 
Ont.  Pr.  331.    And  see  Infra  !  203. 

96.  U.  S. — Butler  v.  Goreley.  146 
V.  S.  308.  13  set  84,  36  L.  ecL  981; 
Hunt  V.  Rousmanier,  8  Wheat.  174.  6 
L.  ed.  689 ;  Farrand  v.  Land,  etc., 
Impr.  Co.,  86  Fed.  393.  30  CCA  128; 
Eagleton  Mfg.  Co.  v.  West,  etc..  Mfg. 
Co..  2  Fed.  774,  18  Blatchf.  218. 

Cal. — Deiter  v.  Klaer,  168  Cal.  265. 
110  P  921;  In  re  Turner.  139  Cal.  86, 
72  P  718:  Pedlar  v.  Stroud,  116  Cal. 
461,  48  P  871:  Moyle  v.  Landers,  78 
Cal.  99.  20  P  241,  12  AmSR  22;  Jud- 
son  V.  Love.  35  Cal.  463. 

Ida. — McCornlck    v.  Shaughneasy. 

19  Ida.  466,  114  P  22,  S4  LRAlIS  1188 
and  note. 

111.— RIsley  V.  Fellows,  10  HI.  S81. 

Ind. — Clegg  V.  BaumberKsr,  110 
Ind.  688,  9  NE  700;  Harness  v.  State, 
57  Ind.  1. 

Ky.— CainphsII  v.  KInpald.  8  T.  B. 
Mon.  S8:  dark  v.  Parish,  1  Bibb 
647. 

La. — Graham  v.  Hendricks,  24  La. 
Ann.  477. 

Md.— Matter  of  Young,  3  Md.  Ch. 
461. 

Maaa.— Kelley  v.  Riley,  106  Mass. 
339.  8  AmR  336;  Qleaaon  V.  Dodd,  4 
Mete.  333. 

Mich. — Courser  v.  Jackson,  169 
Mich.  119,  123  NW  604. 

Mo. — State  v.  Riley,  219  Mo.  667, 
118  SW  647;  Prior  v.  Kiso.  96  Mo.  303. 
9  SW  898;  Chicago,  etc..  R.  Co.  v. 
Woodson,  110  Mo.  A.  208,  86  SW 
105. 

Mont. — State  v.  Second  Judicial 
DIst.  Ct..  42  Mont  496,  113  P  472, 
AnnCa8l912B  246. 

N.  J.— Wood  V.  Hopkins,  3  N.  J.  L. 
263. 

N.  T. — Van  C^mpen  v.  Bruna,  64 
App.  Dlv.  86,  66  NTS  344;  Lapaugh  V. 
Wilson,  43  Hun  619;  Austin  v.  Mon- 
roe, 4  Lana.  67  [an  47  N.  Y.  3601; 
Clark  V.  Richards,  3  B.  D.  Smith  89; 
Matter  of  Bobbins,  81  Ulsc.  114,  118 
NTS  1032  [atr  182  App.  Dlv.  906  mem, 
116  NYS  1148  mem];  Skinner  v. 
Busse,  38  Misc.  266,  77  NTS  S60; 
Avery  v.  Jacob,  16  NTS  664;  Amore 
V.  La  Mothe,  6  AbbNCaa  146  (sup- 
plementary proceedings);  Beach  v. 
Gregory.  2  AbbPr  203  taff  3  AbbPr  78] ; 
Adams  v.  Nellla,  69  HowPr  885  [rev 
24  Hun  6061;  Putnam  v.  Van  Buren, 
7  HowFr  81;  Anderson  v.  Anderson. 

20  Wend.  68S;  Balbl  v.  Duvet,  8  Bdw. 
418. 

Oh. — CIsna  v.  Beach,  16  Oh.  300,  46 
AmD  676 ;  VlUhauer  v.  Toledo,  5 
OhS&CP  8,  82  ClncLBul  154. 

Or, — Oregon  Auto-Dispatch  v.  Cad- 
well,  67  Or.  301.  136  P  880:  Holt  v. 
Idleman,  34  Or.  114,  64  P  279. 

Tex. — Gray  v.  Cooper,  23  Tex.  Civ. 


A.  8.  56  SW  105;  Stark  v.  Hart,  22 
Tex.  Civ.  A.  643,  56  SW  378. 

W,  Va. — Teter  v.  IrwIn,  69  W.  Va. 
200,  71  SE  116,  AnDCasl913A  707  and 
note. 

Eng. — Salton  v.  New  Beeston  Cycle 
Co.,  Ti900l'l  Ch.  48;  Whitehead  v. 
Lord,    7   Bxoh.   891,   11  BngL&Bkl 

687. 

[a]  Thm  dsath  of  the  proMontrlx 
In  bastardr  prooeedlars  terminates 
any  authority  of  her  attorney  to  put 
on  record  an  acknowledgment  of  re- 
lease and  satisfaction  which  she 
made,  while  living,  with  intent  to 
have  it  recorded.  Harness  v.  State, 
57  Ind.  1. 

96.  Lochrane  v.  Stewart,  2  SW  90S. 
8  KyL  688. 

97.  Cook  v.  Parham.  68  Ala.  466. 

98.  Rundles  v.  Jones.  3  Ind.  36. 

99.  Campbell  v.  Klncald,  8  T.  B. 
Mon.  (Ky.)  63;  Clark  v.  Parish,  1 
Bibb  (Ky.)  547;  Prior  v.  KIso.  96  Mo. 
803,  9  SW  898;  Chicago,  etc.,  R.  Co.  v. 
Woodson,  110  Mo.  A.  208,  86  SW  lOS; 
Matter  of  Robblns.  61  Mlso.  114,  112 
NTS  1032  jaft  1S2  App.  Dlv.  906 
mem,  116  NTS  1148  mem].  But  see 
Maury  v.  FItzwater,  88  Fed.  768 
(holding  that,  where  a  defendant  In 
ejectment  has  appeared  by  a  duly 
authorized  attorney,  on  his  death  his 
heirs  will  be  bound  by  the  action  of 
such  attorney  in  consenting  to  a  re- 
vival, waiving  process,  and  entering 
appearance  In  their  behalf). 

1.  Farrand  v.  liand.  etc..  Imp.  Co., 
86  Fed.  393,  80  CCA  128;  Lochen- 
meyer  v.  Fogarty,  112  111.  672;  Tur- 
nan  v.  Temke,  84  111.  286;  Rlaley  v. 
Fellows,  10  III,  531;  Clark  v,  Rich- 
ards, 3  E.  D.  Smith  (N.  Y.)  89"  Wells 
V.  Fosa,  81  Vt.  16,  69  A  165.  But  see 
Lachenmeyer  v.  Lachenmeyer,  66 
HowPr  (N.  Y.)  422  (holding  that 
where,  the  day  after  a  remittitur 
from  the  court  of  appeals  was  re- 
ceived, plaintiff,  In  whose  favor  the 
decision  was,  died,  and  Judgment  was 
entered  on  the  remittitur,  and  costs 
and  disbursements  were  adjusted  at 
a  stated  amount,  plaintiff's  attorney 
was  entitled  to  an  execution  there- 
for). 

a.  In  re  Turner,  139  Cal.  86,  72  P 
718;  Pedlar  v.  Stroud,  116  Cal. 
461,  43  P  871:  Oregon  Auto-Dls- 
patch  T.  Cadwell,  67  Or.  301,  186  P 
880. 

8.  Bourgulnon  v.  Boudousqule,  8 
La.  626;  Stith  v.  Wtnbush.  3  La.  442: 
Giles  y.  Eaton,  64  Me.  186;  Matter  of 
Beckwlth,  90  N.  Y.  667;  Lapaugh  v. 
Wilson.  43  Hun  (N.  T.)  619;  Amor6 
v.  La  Mothe,  5  AbbNCas  (N.  T.)  146. 
But  see  Whartenby  v.  Reay.  92  Cal. 
74,  ^8  P  66  (holding  that  the  attor- 
ney of  a  deceased  plaintiff's  executors 
is  not  deprived  of  authority  to  move 
to  dismiss  an  appeal,  although  the 
executors  were  not  substituted  aa 
plaintiffs  until  the  motion  came  or 
for  hearing). 

4.  Avery  V.  Jacob,  69  N.  T.  Super. 
686. 
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[§§  188-193 


with  an  interest;'  bnt  an  agreement  for  a  contingent 
fee  is  not  stich  an  interest.^ 

Tlu9  death  of  a  third  pttson  who  was  lesponsible 
for  the  emplojrment  of  the  attorney  does  not  diaaolve 
the  relation.^ 

189]  b.  By  DiBsolntioii  of  Parburship.  The 
diesolntion  of  a  law  firm  does  not  dissolve  the  rela- 
tion of  the  partners  to  their  clients,  and  the  clients 
may  look  to  either  or  both  for  the  performance  of 
the  duties  growing  out  of  the  relation  of  attorney 
and  client.^  Such  dissolution  has  reference  to  new 
basiness  to  be  undertaken  and  does  not  affect  en- 
gagements already  made  at  least  so  far  as  their 
clients  are  concerned.'  But  the  client  is  en- 
titled to  select  the  partner  be  desires  to  con- 
tinue his  suit,  as  long  as  the  lien  of  the  firm  is 
preserved.** 

[$  190]   c.  By  Disabilities— (1)  In  OeneraL  Any 

disability  which  renders  a  contract  for  legal  services 
impossible  of  performance  annuls  the  contract.^^ 
Thus,  where  an  attorney  is  disbarred/'  or  is  ap- 
pointed to  a  position  which  causes  his  duties  to  con- 
flict with  the  interests  of  his  client/^  the  relation  is 
terminated.  A  permanent  removal  from  the  state 
also  has  this  effect,^*  although  it  seems  not  without 
an  order  of  substitution."* 

191]  (2)  Insanity.  The  insanity  of  a  client 
operates  to  terminate  the  relation  of  attorney  and 
client."  But  in  the  absence  of  any  other  adjudica- 
tion of  insanity  than  commitment  to  a  hospital, 
there  being  no  guardian,  it  has  been  held  that  the 
relation  continues  in  full  force  as  to  all  matters 

B.  Price  v.  Haeberle,  26  Mo.  A. 
201;  Vlllhauer  v.  Toledo,  S  OhSftCP 
8,  32  ClncLBul  154. 

Bnl*  In  umor  cmwb  fnmnUy  see 

Asrency  S  182. 

6.  Villhauer  v.  Toledo,  5  OhS&CP 
8,  13  (where  it  is  said:  "The  fact 
that  the  compenaation  of  the  attor- 
ney depends  upon  the  amount  of  the 
recovery,  or  Is  to  be  a  certain  per- 
centage of  the  recovery,  does  not 
give  him  any  greater  rights  than 
where  the  amount  of  the  compensa- 
tion or  the  method  of  compensation 
Is  not  agreed  upon.  In  either  case 
he  has  no  estate  or  Interest  in  the 
subject  matter  of  the  agency.  His 
Interest  where  there  was  such  a  con- 
tract as  this,  la  only  a  right  to  share 
In  the  proceeds  which  result  from 
the  execution  of  Ws  authority.  It  is. 
therefore,  not  an  agency  coupled  with 
an  interest").  Compare  Wylie  v. 
Coxe,  15  How.  (U.  S.)  415.  14  L.  ed. 
753  (where  It  was  held  that  an  at- 
torney's contract  to  perform  serv- 
ices for  a  portion  of  the  amount  re- 
covered is  not  dissolved  by  the  death 
of  the  claimant). 

7.  Barrett  v.   Towno,   19«  Hass. 
487.  82  NE  698,  13  LRANS  642. 

8.  U.    8. — I>own8   V.   Allen,  23 
Blatchf.  64.  22  Fed.  805. 

ni.— Walker  v.  Goodrich,  1«  Til.  S41. 

Ind.— Felt  V.  Mitchell,  44  Xnd.  A. 
16,  88  NE  723. 

Or. — De  Vail  v.  D«  Vail.  67  Or. 
128,  109  P  766,  110  P  70fi. 

Pa.— McCoon  v.  Oalbralth.  29  Pa. 


W.  Va. — ^Tomllnson  v.  Polsley,  31 
W.  Va.  108,  6  SE  457. 

».  Walker  v.  Goodrich,  IS  111.  341; 
Felt  v.  Mitchell,  44  Ind.  A.  96,  88 
l^B  723 

la  Little  V.  Caldwell,  101  Cal.  553, 
36  P  107,  40  AmSR  89;  Felt  v. 
Mitchell,  44  Ind.  A.  96,  88  NE  723- 
Schneible  v.  Travelers*  Ins.  Co..  36 
Misc.  622,  78  NYS  956,  32  NYCivProc 
273 

11,  Corson  v.  Lewis.  77  Nebr.  446, 
109  NW  736. 

18.  Schafer'a  Eat.,  29  Pa.  Super. 
384:  Moyera  t.  Qrahatn,  16  X<ea 
<Tenn.)  67. 


18.  Ward  T.  HoUlna.  14  MO.  168: 
Farmers  Bank  v.  Mackall,  3  Gill 
(Md.)  447;  Malllet  v.  S«r«,  17  LCJur 
139.  See  also  Sauvageau  v.  Robert- 
son, 9  L.  C.  224. 

[a]  AppolBtmnt  to  Jndiolal  otto*. 
—Where  one  member  of  a  Arm  ceases 
to  practice.  In  consequence  of  his  ap- 
pointment to  a  Judicial  offlce  incom- 
patible with  the  exercise  of  his  pro- 
fession, the  client,  party  to  a  pending 
suit.  Is  sufficiently  representea  by  the 
remaining  member  or  members  of  the 
firm,  so  that  the  latter  may  make  a 
motion  or  take  other  proceedings  in 
the  client's  behalf.  Glass  v.  Eve- 
leigh,  18  Que.  Super.  631,  3  Que.  Fr. 
367. 

14.  Jones  V.  r.  S.,  15  Ct.  Cl.  204; 
Hommedieu  v.  Stowell,  18  AbbPr  (N. 
Y.)  336;  Chautauque  County  Bank  v. 
Risley.  6  Hill  (N.  Y.)  375;  Schafer's 
Est..  39  Pa.  Super.  384. 

[a]  Whsr*  an  attonar  want  into 
tb*  IIum  of  thm  Oonfadsrat*  statM 
the  relation  of  attorney  and  client 
ceased  or  was  auspended,  and  no 
payment  made  to  htm  thereafter 
was  good.  Harper  v.  Harvey,  4  W. 
Va.  539. 

IB.  Faughnan  v.  Elizabeth,  68  N.  J. 
L.  309,  33  A  212. 

15.  Hunt  v.  Rousmanler,  .8  Wheat. 
(U.  8.)  174,  5  L.  ed.  589;  Chase  v. 
Chase,  163  Ind.  178.  71  NE  485:  Mat- 
ter of  Stenton,  53  Misc.  616,  106  NTS 
296;  Schafer'a  Est.,  89  Pa.  Super. 
384. 

17.  McKenna  v.  Oarvey,  191  Uasa 
96,  77  NE  782. 

18.  SUte  v.  Second  Judicial  DIat 
Ct.,  SO  Mont.  8,  76  P  616. 

19.  State  v.  Second  Judicial  Dlst 
Ct.  20  Mont.  8,  76  P  616. 

SO.  See  atatutory  provisions;  and 
Peo.  V.  Plymouth  Plank  Road  Co.,  32 
Mich.  248;  Agricultural  Ins.  Co.  v. 
Darrow,  70  App.  Dlv.  413.  76  NYS 
128;  Commercial  Bank  v.  Foltz.  13 
App.  Dlv.  603.  43  NYS  985;  Hlckox 
V.  Weaver,  15  Hun  (N.  Y.)  376;  Given 
V.  Driggs.  3  Cat  (N.  Y.)  150;  Hll- 
dretb  V.  Harvey,  8  Johns.  Caa.  (N. 
Y.)  800. 

[a]    sacTlo*  oparataa  as  stay  of 

pron— dinyyi   Whare  an  attorney  has 


inelnded  in  the  original  oontraet.^^  The  mere  fwt 
that  a  party  becomes  insane  while  he  is  indebted  to 
the  attorney  who  was  at  the  time  representing  faim 
with  respect  to  his  property  interests  does  not  Kive 
that  attorney  the  right  per  se  to  appear  as  such  for 
the  guardian  or  aiuninistrator  appointed  who,  by 
reason  of  such  (^>pointment,  becomes  responiibiia 
for  the  estate  and  the  proper  eondnet  of  its  affairs." 
Neither  does  such  appointment  divest  the  attorney 
of  any  lien  or  securi^  which  he  at  tiie  time  had  to 
secure  him  in  the  amount  due.** 

192]  d.  NotiM  to  Appoint  Auothw  AttotBijr. 
In  ease  of  the  death  or  disability  of  counsel  for  s 
party  to  a  pending  cause  it  is  provided  by  statato 
in  some  jurisdictions  that  there  shall  be  a  stay  of 
all  proceedings  for  a  specified  period^  and  that  tho 
adverse  party  shall  serve  notiee  on  his  oppoooit 
requiring  him  to  select  a  new  attorney  of  reoord.^ 
If  there  is  more  than  one  party  ^h  must  be  noti- 
fled.'^  Such  statutes  do  not  embrace  a  ease  where 
an  attorney  merely  withdraws,  and  refuses  to  pro- 
ceed further  with  the  litigation,  but  only  eases 
where  he  becomes  incompetent  or  unable  to  act.'' 
If  after  due  notiee  has  been  given  to  appoint  a  new 
attorney  the  party  n^leets  to  do  so,  it  has  been 
held  that  notice  of  any  subsequent  proceedings  in 
the  action  may  properly  be  given  such  party  per- 
sonally." 

[$  193]  E.  Change  and  Snbstitntion  of  Attor- 
neyfl — 1.  BU^t  to  Change  Attorney.  The  law  ia 
well  settled  that  a  client  has  the  right  to  dis- 
charge his  attorney  at  any  time  either  witb^  or 

died,  service  of  the  notice  required 
by  N.  T.  Code  Civ.  Proc  t  66  to  ap- 

?olnt  another  ataya  all  proc««dinss 
or  thirty  days.    Hlclcox  v.  Weaver, 
16  Hun  (N.  T.)  875. 

[hi  Votloa  hald  lanflolaBtp-' TTo- 
der  N.  Y.  Code  Civ.  Proc.  i  66.  pro- 
viding that  if  an  attorney  la  dis- 
barred no  further  proceedings  can  IM 
talten  against  his  client  until  thirty 
days  after  notice  to  the  client  to  ap- 

Siolnt  another  attorney,  an  entry  of 
udgment  was  held  to  be  irregular 
where  it  was  had  after  the  dlsbai^ 
ment  of  defendant's  attorney,  and  the 
only  notice  given  was  that  which  ac- 
companied the  costs,  which  read.  "In- 
closed we  send  you  personally  the 
bill  of  costs  with  notice  of  readjust- 
ment in  this  action  for  the  reason 
that  John  F.  Dorthy  Is  no  longer  an 
attorney."  Commercial  Bank  v.  FolUi, 
13  App.  Dlv.  608.  43  NYS  9S5. 

81.  Hlckox  V.  Weaver,  15  Hun  (N. 
Y.)  375. 

S3.  Peo.  V.  Plymouth  Plank  Road 
Co.,  32  Mich.  248,  250  (where  the 
court,  holding  that  the  nile  requir- 
ing notice  to  appoint  another  attor- 
ney does  not  apply  where  a  lawyer 
continuing  In  practice  refuses  to  go 
on  with  the  particular  case,  said: 
"We  do  not  understand  this  to  apply 
to  a  case  where  a  practicing  attor- 
ney for  any  reason  aedtnea  to  go  on 
with  a  particular  oaae  while  atai  con- 
tinuing In  practice.  It  might  be 
made  The  means  of  serltraa  muohlet 
if  It  could  have  auch  a  conatmctlon. 
The  plain  meaning  of  the  atatute  is 
to  provide  for  cases  in  which  the  at- 
torney or  solicitor,  by  reaaon  of 
death,  disability,  or  other  cause,  has 
ceased  to  practice  In  the  court.  Bw 
refusal  to  proceed  In  a  particular 
case  Is  not  ceasing  to  "act  as  auch' 
attorney  or  solicitor;  it  does  not  even 
disconnect  him  with  the  case:  for 
that  can  only  be  accomplished  br 
consent  of  the  parties,  or  of  the 
court,  or  by  regular  proceedings  for 
the  substitution  of  another"). 

88.  Hofrman  v.  Rowley.  13  AbbPr 
(N.  Y.)  899.  _ 

M.  Matter  of  Rleser,  137  App.  Dtv. 
177,  121  NYS  1070;  Trust  V.  Riwoor. 


For  later  eaeas^  davMopiauBtO  and  ehaafea  In  the  law  see  cumulative  Annotations,  aame  titli 
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ATTORNEY  AND  CLIENT 


[6C.J.]  677 


without  canse ;  and  this  is  trae,  altboogb  the  mo- 
tion for  permission  to  snbstitnte  is  resisted  by  a  per- 
son claiming  to  be  the  assignee  of  the  interests  of 
sneh  party,  where  there  is  a  controversy  as  to  sach  as- 
signment.^^ The  relation  between  attorney  and  client 
is  sneh  that  tbe  client  is  jnstified  in  seeking  to  dis- 
solve that  relation  whenever  he  ceases  to  have  abso- 
lute confidence  in  either  the  int^rity,  the  judgment 
or  the  capacity  of  tbe  attorney.''  Snob  applications 


are  ordinarily  allowed  as  a  matter  of  course,'"  unless 
it  appears  that  some  good  reason  exists  which  jus- 
tifies the  court  in  refusing  to  make  the  order ,^  The 
client  himself,  however,  must  desire  tbe  change;"* 
and  where  an  attorney  is  acting  for  several  clients* 
they  must  act  jointly  in  order  to  effect  a  vedid 
change.^'^  This  right  of  dischai^  exists  even  though 
a  contingent  fee  has  been  agreed  upon,"'  or  an 
irrevocable  power  of  attorney  has  been  given,**  or 


15  HowPr  (N.  Y.)  670;  Moyers  T. 
Oraham.  15  Lea  <Tenn.)  57. 

[a]  ralliiT*  to  p«r  crv«r  moiwr 

dm.  Where  an  attorney  under  con- 
tract to  render  services  for  his  client 
falls  to  pay  over  on  demand  the 
amount  due  the  client  under  the  con- 
tract, the  client  may  discharge  him. 
Ooodln  V.  Hays,  88  SW  1101,  U  KyL. 
112. 

[b]  VBXMMonaUe  nfimt  to  pro- 
OMA  with  SMA^Plalntiff  Is  entitled 
to  substitution  of  attorneys  where 
the  attorney  originally  retained  has 
refused  to  proceed  wltn  the  case  un- 
less the  amount  claimed  to  be  due 
for  his  services  should  be  paid,  and 
plaintur  claims  that  he  has  paid  for 
such  services  In  fun.  Halbert  v. 
Oibbs;  18  App.  Dlv.  126,  46  NTS  IIS, 
4  NYAnnCas  233. 

«.  U.  S.— Yates  v.  MUwaukee,  10 
Wall.  487.  19  U  ed.  984:  Texas  v. 
White,  10  Wall.  4SK.  19  L.  ed.  992; 
Silverman  v.  Pennsylvania  R.  Co., 
141  Fed.  382;  In  re  Herman,  60  Fed. 
517;  Ronald  v.  Mut.  Reserve  Fund 
Life  Assoc.,  SO  Fed.  228:  Wilkinson 
V.  Tllden,  14  Fed.  778,  21  Blatchf. 
192;  Isaacs  v.  Abraham,  18  F.  Cas. 
No.  7,094,  6  Reporter  737;  Sloo  v. 
Law,  22  F.  Cas.  No.  12,958,  4  Blatchf. 
288;  Redfleld  V.  U,  S.,  27  Ct.  CI.  473; 
Jones  V.  U.  S.,  IS  Ct.  CI.  204;  Carv- 
er's  Case.  7  Ct.  CI.  499, 

Ala.— Kelly  v.  Hofsely,  147  Ala. 
608.  41  S  902, 

Ark.— Love  v.  Feel,  79  Ark.  368.  95 
8W  998. 

Cal. — Qage  v.  Atwater,  138  Cal.  170, 
68  P  581;  Woodbury  v.  Nevada  South- 
em  R.  Co..  121  Cal.  165,  53  P  450;  Lee 
T.  San  Joaquin  County  Super.  Ct.,  112 
Cat  864,  44  P  866;  Peo.  v.  Norton,  18 
CaL  4S6. 

DeL— Gibbons  v.  Gibbons,  4  Del. 
105. 

D.  C— Pariah  v.  McGowan,  89  App. 
184;  Kappler  t.  Sumpter,  S3  App. 
404. 

Ga. — Glover  v.  PImmock,  119  Oa. 
«98,  46  SQ  824. 

Ida. — Curtis  v.  Richards,  4  Ida.  434, 
4*  P  67,  95  AmSR  134. 

Ill.--^warta  v.  Earls.  63  111.  237; 
Lynch  V.  Lynch,  99  111.  A.  464;  Cohen 
Smith,  ^i  111.  A.  344. 

Iowa. — Crost^  v.  Hatch,  166  Iowa 
Jia,  1»6  NW  1079.   

Ky.— Goodln  T.  Hays,  88  SW  1101. 
28  KyL  112;  Joseph  V.  Lapp,  78  SW 
1119,  26  KyL  1875;  Breathitt  Coal, 
etc,  Co.  V.  Gregory,  78  SW  148,  25 
Kyt.  1507;  O'Neal  v.  Spalding,  86  SW 
11,  23  KyL  1729;  Henry  v.  Vance,  111 
Ky.  72,  63  SW  273,  23  KyL  491; 
Root  V.  Mcllvalne,  66  SW  498,  22 
KyL  7. 

La,— Lougue  v.  Dejan,  129  La.  619, 
6S  S  427,  38  LRANS  389. 

Mich. — Wlpfler  v.  Warren,  183 
Mich.  189,  128  NW  178. 

Mo. — United  R.  Co.  v.  O'Connor,  163 
Mo.  A.  128,  132  SW  262. 

Mont. — State  v.  Second  Judicial 
Diet.  Ct.,  SO  Mont.  8^75  P  616. 

N.  H.— Wells  T.  Batch,  48  N.  H. 
24S. 

N.  J. — ^Delaney  v.  Husband,  84  N. 
3.  L.  276,  45  A  285;  Hudson  Trust, 
etc,  Inst,  v,  Carr-Curran  Paper  Mills, 
44  A.  6S8;  State  v.  Qulick,  17  N.  J.  L. 
4S6. 

N.  T.— In  re  Dunn,  205  N.  Y.  898. 
98  NIB  914,  AnnCasl913C  536;  Martin 
V.  CB.m9.  161  App.  Dlv.  810,  148  NYS 
1041;  ienyv.  Herkle.  128  App.  Dlv. 
SS3.  lis  NYS  1108:  Roake  T.  TUmer, 
119  APP,  Dir.  <4,  ioS  NYS  8«2;  Hat- 


ter of  Cable.  114  App.  Dlv.  375,  99 
NYS  1096;  Johnson  v.  Ravltch,  IIS 
App.  Dlv.  810,  99  NYS  1059;  Peo.  v. 
Staten  Island  Bank,  112  App.  Div. 
791,  99  NYS  486;  Anglo-Continental 
Chemical  Works  v.  Dillon,  111  App. 
Dlv.  418,  97  NYS  1081;  O'Connor  v. 
Hendrick,  90  App.  Dlv.  432,  86  NYS 
1:  Kane  v.  Rose,  87  App.  Dlv.  101, 
84  NYS  111  [afr  177  N.  Y.  557  mem, 
69  NB  1126  mem];  Bryant  v.  Brook- 
lyn Heights  R.  Co.,  64  App.  Dlv. 
642.  72  NYS  308;  Yuengling  v.  Beta, 
68  App.  Dtv.  8,  <8  NYS  674;  Matter 
of  Mitchell,  67  App.  Dlv.  22.  87  NYS 
961.  9  NYAnnCas  224;  JelCards  v. 
Brooklyn  Heights  R.  Co..  49  App.  Dlv. 
46.  63  NYS  SSO;  Philadelphia  v. 
Postal  Tel.  Cable  Co..  1  App.  Dlv. 
S87,  37  NYS  291:  Matter  of  ^ospect 
Ave..  85  Hun  267,  S2  NYS  1013,  1 
NYAnnCas  847:  Crelghton  v.  Inger- 
soll,  20  Barb.  641;  Ogden  v.  Devlin, 
45  N.  Y.  Super.  631;  Hazlett  v.  Gilt. 
28  N.  Y.  Super.  611;  Wolf  v.  Trochel- 
man,  28  N.  Y,  Super.  611;  Lederer  v. 
Goldston,  63  Misc.  322,  117  NYS  151; 
Matter  of  Robbins,  61  Misc.  114,  112 
NYS  1032  (aft  132  App.  Dlv.  905  mem, 
118  NYS  1146  meml;  O'Sulllvan  v. 
Metropolitan  St.  R.  Co.,  89  Misc.  268.79 
NYS  481;  Johnson  v.  Ravltch,  100  NYS 
1123  mem;  Ulster  County  v.  Brod- 
head,  44  HowPr  411;  Trust  v.  Repoor, 
15  HowPr  670;  H'Laren  v.  Charrler, 
5  Palee  6S0;  Hunt's  Bat.,  1  Tuck. 
Surr.  S6. 

N.  D. — Schouweiler  v.  Allen,  17  N. 
D.  510,  516,  117  NW  888  [cit  Cyci. 

Oh. — Dodson  v.  Riddle,  1  On.  Dec. 
(Reprint)  64,  1  WestLJ  SOS. 

Pa, — Com.  V.  Terry,  11  Pa.  Super. 
547. 

Tenn. — Moyers  v.  Graham,  16  Lea 
57. 

Tex. — Arrlngton  v,  Sneed.  18  Tex. 
135. 

Utah. — Price  v.  Western  Loan,  etc., 
Co.,  36  Utah  379,  887.  100  P  6'r7,  19 
AnnCas  589  and  note  felt  Cycl ;  Sand- 
berg  v.  Victor  Gold,  etc.,  Mln.  Co.,  18 
Utah  66,  56  P  74. 

Wash. — Schutthels  v.  Nash,  27 
Wash.  260.  87  P  707. 

W.  Va. — Matheny  v.  Farley.  88  W. 
Va.  880.  683.  68  SB  1060  [dt  CyeL 

Wis. — Ryan  r.  Martin,  18  wis. 
672. 

Wyo. — Sheridan  County  v.  Hanna. 
9  Wyo.  368,  63  P  1064. 

86.  Faulkner  v.  Hendy.  99  Cal.  172, 
33  P  899. 

97.  Gage  v.  Atwater.  ISO  Cal.  170, 
68  P  581;  Price  V.  Western  Loan.  etc.. 
Co.,  35  Utah  S79,  100  P  <77,  19  Ann 
Cas  689. 

"It  would  not  do  to  require  a  party 
to  continue  in  his  service  one  whom 
he  distrusts,  or  whose  capacity  he 
no  longer  believes  in,  nor  to  permit 
the  attorney,  under  each  circum- 
stances, to  continue  the  relationship 
where  the  lack  of  confidence  would 
seriously  impair  his  efficiency,  and 
Interfere  with  his  full  opportunity  to 
serve  the  party  and  the  court  as  hts 
office  requires.  That  the  client  has 
the  right  to  discharge  his  attorney 
at  any  time,  with  or  without  cause 
.  .  .  can  not  be  well  doubted."  Hen- 
ry V.  Vance,  111  Ky.  72,  81,  63  SW 
273.  23  KyL  491. 

08.  Root  V.  Mcllvalne,  56  SW  498, 
22  KyL  7;  Halbert  v.  Glbbs.  16  App. 
Div.  126,  45  NYS  113,  4  NYAnnCas 
282;  DeWItt  v.  Stender,  1  Sllv.  Sup. 
641,  6  NYS  602;  Matter  of  McCuaker. 
82  Misc.  47.  66  NTS  lOE;  Mewheme 
T.  Jones,  n  M.  C  COC 


38.  State  v.  Second  Judicial  Dist. 
CL,  80  Mont.  8,  75  P  516. 

[a]  Whev*  th*  client  is  the  rs- 
oalver  of  sn  Insolvent  corporation 

and  is  acting  for  the  benefit  of  Its 
creditors,  the  right  of  such  receiver 
to  make  such  a  change  does  not  rest 
entirely  upon  his  volition.  The 
court  then  has  the  right  to  examine 
the  reasons  for  the  contemplated 
change,  and  determine  how  it  will  af- 
fect the  Interests  of  tbe  beneficiaries 
for  whom  the  receiver  is  acting.  Peo. 
V.  Staten  Island  Bask,  112  App.  Dlv. 
791,  792.  99  NYS  4S8  (where  the 
court  said:  "This  distinction  be- 
tween receivers  and  ordinary  clients 
rests  upon  the  fact  that  the  receiver 
Is  in  fact  at  all  times  subject  to  the 
direction  of  the  court  in  the  perform- 
ance of  his  duties  as  such,  and  It  may 
even  control  the  selection  of  his 
counsel  should  It  become  proper  to 
do  so"). 

80.  Hackley  v.  Muskegon  Cir. 
Judge,  58  Mich.  464,  25  NW  462. 

81.  Port  Hope  Brewing,  etc.,  Co. 
v.  Cavanagh,  9  OntWR  994;  Mann  v. 
Lambe,  5  LCJur  98. 

[a]  Blsohane  by  one  of  ssvsral 
hsdrs*— Where  H.  one  of  several  heirs, 
procured  from  the  other  heirs  a  pow- 
er of  attorney  to  act  for  them  In  a 

Sroposed   suit  to  recover  land,  his 
ischarge  of  an  attorney  employed 
by  him  to  bring  the  suit  did  not  de- 

Erlve  such  attorney  of  the  right  to 
ring  the  action  under  a  contract 
subsequently  made  by  him  with  one 
or  more  of  the  other  heirs,  and  the 
pendency  of  an  action  thus  brought 
by  him  may  be  pleaded  In  abatement 
of  an  action  subsequently  brought  by 
H  for  the  same  purpose.  Spears  v. 
Ray,  49  SW  535,  20  I^L  1462. 

39.  U.  S. — Ronald  v.  Mutual  Re- 
serve Fund  Life  Assoc.,  30  Fed. 
228 

b.  C. — Parish  v.  McGowan,  39  App. 
184. 

Ky. — Joseph  v.  Lapp.  78  SW  1119, 
25  KyL  1876;  Root  V.  Mcllvalne,  66 
SW  498,  22  KyL  7. 

La. — Louque  v,  DeJan.  129  La.  519, 
66  S  427.  38  LRANS  889  and  note. 

N.  Y. — Roake  v.  Palmer.  119  App. 
Dlv.  64,  103  NYS  882;  Bryant  v. 
Brooklyn  HelghtB  R.  Co.,  64  App.  Dlv. 
642.  72  NYS  808. 

Wash. — Plummer  v.  Great  Northern 
R.  Co.,  80  Wash.  214.  110  P  989,  SI 
LRANS  1216. 

[a]  Oontraot  wltk  sffavt— •sMrti- 
totlom  Iff  prlnolpaX. — A  contract  with 
an  agent  to  carry  on  a  suit  for  a  one- 
third  interest  will  not  preclude  a 
substitution  of  attorneys  by  the  prin- 
cipal, since  he  Is  a  plaintiff  tn  the 
suit,  with  all  the  rights  attaching  to 
that  character,  and  among  them  the 
right  to  employ  such  attorney  as  he 
may  select  to  manage  and  conduct  It 
Cor  him,    Peo.  v.  Norton.  18  Cal.  436. 

88.  Carver  v.  U.  S..  7  Ct.  O.  499; 
Peo.  V.  Norton.  18  Cal.  486. 

[a]  "Vo  oontraot  of  •nmloyment 
can  ^went  a  client  from  disnusalng 
on*  attorney  and  entering  Into  a  new 
arrangement  with  another.  Such 
conduct  may  subject  the  client  to  Ita- 
bUUy  to  the  attorney  for  damages 
for  breach  of  contract,  but  cannot 
prevent  his  discharge  and  the  conse- 
quent conversion  or  hia  claim  Into 
one  of  damages  for  breach  of  con- 
tract. Instead  of  one  for  services  ren- 
dered under  an  existing  contract." 
Crosby  y.  Hatolu  166  Iowa  812.  S16, 
186  inr  1078. 
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the  attorney  haa  rendered  valuable  aervioea  under 
bis  employmentf"  or  the  client  ia  indebted  to  him 
therefor,  or  for  moneys  advanced  ia  the  proseoution 
or  defenae  of  the  action,''  There  ia  an  exception, 
however,  where  the  attorney  haa  acquired  an  inter- 
eat  in  tbe  property."' 

[i  194]  2.  Hannar  of  Snbitttntion— a.  By  Oon- 
sent  of  Attorney  and  COient.  Ordinarily  the  dis- 
eha^«d  attorney  aaacnta  to  the  ohange,  and,  bis 
assent  being  filed,  on  an  order  entered  subatitutinK 
tbe  new  attorney,  tbe  change  ia  oomplete."  No  ad- 
judication is  necessary  in  aneb  a  ease,  tbe  snbatitn- 
tion  being  complete  when  notice  is  given  to  the 
opposite  counsel.** 

[$  195]  b.  By  Application  and  Order  of  Oonrt 
— (1)  Necessity^ia)  In  OeneraL  If  a  auhatitution 
of  attorneys  cannot  be  made  by  consent  of  both 
client  and  attorney,  an  order  for  such  substitution 
must  be  obtained  by  making  proper  application  to 
the  court.*"   An  order  and  a  notice  of  substitution 


axe  both  essential  to  render  a  change  of  attonwys 
regular.  Motiee  alone,  without  an  order  actuaUy 
obtained,  is  insufficient.*"  As  between  the  partia 
themselvesi  however,  the  attorney's  anthiwity  eeaasB 
before  all  the  formal  st^s  are  taken.*^  An  order 
substituting  one  attorney  for  another  is  merely  an 
incident  in  the  progress  of  a  cause,  and  no  siieh 
order  can  be  made  by  a  court  in  which  no  eauM  is 
pending  to  which  such  ordei^  can  relate.^'  The  order 
of  substitution  should  also  include  an  order  for 
delivery  o£  the  pleadings  and  papers  in  the  ease 
to  the  substituted  attoraeys,**  and  protecting  the 
lien  of  the  first  attorney.** 

[f  196]  (b)  After  Termination  of  Attonuy's 
Aotiiori^r^-aa.  In  OeneraL  An  order  of  snbstitn- 
tion  is  of  course  unnecessary  after  the  terminatioo 
of  the  authority  of  the  original  attorney  of  -record, 
and  another  attorney  may-  be  employed  to  take  fur- 
ther proceedings  without  such  substitution.*" 

[$  197]    bh.  After  Judgment.  As  a  general  role 


84.  Gage  T.  Atwater,  186  Cal.  170, 
68  P  581. 

35.  Qase  V.  Atwater.  136  Cal.  170, 
68  P  581. 

[a]  boBTMBM  of  ooata^An  attor- 
ney cannot  prosecute  a  suit  after  an 
express  revocation  of  his  authority, 
although  he  had  previously  accepted 
orders  payable  out  of  the  fund  to  be 
realised  by  the  suit,  and  had  In- 
curred costs  In  Its  prosecution.  Qlb- 
bons  V.  aibbons.  4  Del.  106.  , 

Sa,  LtOugue  V.  Dejan,  129  La.  619, 
66  8  427,  66  LRANS  SS9;  Quit,  etc., 
R.  Co.  V.  UUler,  21  Tex.  Civ.  A.  609, 
63  SW  709.  ,  . 

37.  U.  S. — Manning  v.  Hayden,  16 
F.  Caa.  No.  9,048,  6  Sawy.  860  [rev 
on  other  grounds  106  U.  8.  686,  1  SCt 
617.  27  L.  ed.  806];  Gardner  v.  U.  S., 
11  Ct.  CI.  724. 

Cal. — Withers  v.  Little.  56  Cal.  870; 
Prescott  V.  Salthouse,  63  Cal.  221. 

111.— Chicago  Public  Stock  Exch.  v. 
McClaughry.  60  111.  A  868  [alE  148 
111.  372.  86  NB  88];  Cohen  V.  Smith, 
83  III.  A  344. 

Mich. — Peo.  V.  Plymouth  Plank 
Road  Co.,  82  Mich.  248. 

N.  Y.— Qulnn  v.  Lloyd,  30  N.  Y. 
Super.  538,  6  AbbPrNS  281,  36  How 
Pr  378;  Buckley  v.  Buckley,  18  NYS 
607;  Matter  of  Prospect  Ave.,  1  NT 
AnnCas  362  note;  Krekeler  v.  Thaule, 
49  HowPr  138. 

[a]  In  Oalilomla,  by  Code  Civ. 
Proc.  9  284,  It  is  provided  that  an 
attorney  may  be  changed  "upon  con- 
sent of  both  client  and  attorney,  filed 
with  the  clerk  or  entiered  upon  the 
minutes."  Gage  v.  Atwater,  136  Cal. 
170,  68  P  681;  Withers  v.  Little,  66 
Cal.  370;  Prescott  v.  Salthouse,  63 
Cal.  221. 

[b]  OonaMit  of  botb  attorney  and 
oUent  essential. — An  attorney  can  In 
no  ca.B9  be  changed  simply  by  the 
consent  of  the  attorney  himself,  but 
there  must  be  consent  of  both  tbe  at- 
torney and  the  client.  Hackley  v. 
Muskegon  Clr.  Judge,  68  Hlch.  464,  26 
NW  462;  Buckley  v.  Buckley,  18  NTS 
607;  McMahon  Snyder,  117  Wis. 
463,  94  NW  851. 

[c]  Bffect  Of  ooBsent  in  ataaaes 

of  order. — A  consent  for  substitu- 
tion given  by  an  attorney  to  his 
client  precludes  the  attorney  from 
acting  subsequently  in  the  action, 
notwithstanding  the  fact  that  no  or- 
der baa  been  entered  on  such  con- 
sent. Qulnn  V.  Lloyd,  30  N.  T.  Super. 
638,  6  AbbPrNS  281.  86  HowPr  878 
(where  a  stipulation  was  given  by 
an  attorney  after  he  had  given  his 
client  a  consent  for  substitution  of 
another  attorney,  and  it  was  held  that 
he  was  precluded  by  such  consent 
from  giving  the  stipulation,  although 
no  order  had  as  yet  been  entered 
upon  the  consent). 

S8.  Huot  dlt  Delude  v.  McGUl.  7 
LCJur  128;  BaUey  v.  Bailey.  2  Ch. 


Chamb.  (U.  C.)  57;  In  re  Mylne.  I  Ch. 
Chamb.  (U.  C)  199.  Bee  also  Auldjo 
V.  Prentice.  1  Dorion  (L.  C.)  125. 

[a]  Ooassnt  of  oonrt  bold  essen- 
tial.— In  some  jurlsdictlone.  however, 
a  client  can  discharge  his  attorney 
who  haa  brought  the  suit  only  by 
consent  of  the  court.  Redfleld  T.  U. 
S..  27  Ct.  CI.  478. 

38.  U.  8.— WilklnM)n  v.  Ttlden.  14 
Fed.  778,  21  Blatchf.  192;  Manning  v. 
Hayden,  16  F.  Ca&  No.  9.048,  5  Sawy. 
360:  Sloo  v.  Law.  22  P.  Cas.  No. 
11^8,  *  Blatchf.  268. 

Cal.— Ruadberg  T.  Belcher,  118  Cal. 
BS9.  £0  P  670;  People's  Home  Sav. 
Bank  V.  San  Francisco  Super.  Ct..  104 
Cal.  649,  38  P  462.  48  AmSR  147,  29 
LRA  844;  Faulkner  v.  Hendy,  99  Cal. 
172.  33  P  899;  Ex  p.  Clarke.  62  Cal. 
490;  Prescott  v.  Salthouse,  63  CaL 
221. 

Ida.— Curtis  v.  Ricbuda,  4  Ida.  484, 
40  P  67,  95  AmSR  184. 

Ill.~Chlcago  Public  Sto<dt  Bxcb.  v. 
McClaughry,  50  111.  A.  S68  [aff  148 
111.  372.  36  NE  88], 

Mich. — Peo.  V.  Plymouth  Plank 
Road  Co.,  32  Mich.  248. 

Mo. — State  v.  Hawkins,  88  Mo.  366. 

N.  H. — ^Beliveau  v.  Amoskeag  Mfg. 
Co„  68  N.  H.  225,  40  A  7S4,  73  AmSR 
577,  44  LRA  167. 

N.  Y. — Krekeler  v.  Thaule.  73  N. 
Y.  608;  Peo.  v.  Staten  Island  Bank. 
112  App.  Dlv.  791.  99  NTS  486;  Mat- 
ter of  Smith,  111  App.  Dlv.  23,  97 
NYS  171;  Myer  v.  Abbett.  20  App. 
Div.  390.  46  NY8  822:  Matter  of  Pros- 

Kect  Ave.,  85  Hun  257,  82  NYS  1018.  1 
rTAnnCas  352:  Griggs  v.  Brooks.  79 
Hun  394,  29  NTS  794;  Miller  v.  Shall. 
67  Barb.  446;  Wolf  v.  Trochelman, 
28  N.  T.  Super.  611;  Matter  of  Davis. 
7  Daly  1:  Felt  v,  Nichols,  21  Misc. 
404.  47  NYS  951;  Woodford  v.  Ras- 
bach,  6  NTCivProc  315;  Hoffman  v. 
Van  Nostrand.  14  AbbPr  336;  Gar- 
diner V.  Tyler,  86  HowPr  63  [aff  6 
AbbPrNS  33];  Parker  v.  Wllllams- 
burgb.  18  HowPr  250;  Boeram  v. 
Jerome,  1  Wend.  293;  Mumford  v. 
Murray,  Hopk,  369. 

N.  C.~Walton  V.  Sugg,  61  N.  C. 
98.  93  AmD  680. 

Or. — Russell  v.  Crook  County  CL, 
146  P  668. 

Philippine. — U.  S.  v.  Borromeo.  20 
Philippine  189;  In  re  Montagne,  8 
PhUJpplne  677. 

Eng. — Mac  p  hereon  v.  Rorlson.  1 
Dougl.  217.  99  Reprint  142;  Perry  v. 
Fisher.  6  Bast  649.  102  Reprint  1398. 

Ont. — Mulr  v.  Oulnane,  10  Ont.  L. 
367,  6  OntWR  64. 

Que. — airaud  v,  Chamy,  9  Que,  Pr. 

29 

[a]  la  Oalifomla  (1)  a  substitu- 
tion or  change  of  attorneys  may.  un- 
der the  statute,  be  had  by  consent  of 
both  client  and  attorney,  or  "upon 
the  order  of  tbe  court,  upon  the  ap- 
plication of  either  client  or  attorney. 


after  notice  from  one  to  the  other." 
Code  Civ.  Proc.  |  284.  Rundberg  r. 
Belcher.  118  Cal.  689.  60  P  670.  <!) 
The  sections  of  the  code  regulatlns 
the  subBtHutlon  of  attorneys  are  held 
to  have  no  application  to  criminal 
cases.  Ex  p.  Clarke,  62  Cal.  490.  (1> 
Nor  do  these  sections  authorise  an 
order  of  court  associating  a  new  at- 
torney with  others.  Prescott  t. 
Salthouse,  63  Cal.  221. 

[b]  In  W9W  Yottt  by  rule  of  court, 
an  attorney  may  be  changed  by  con- 
sent of  both  attorney  and  client. 
upon  application  of  the  client  upon 
cause  shown  and  upon  such  terms 
as  shall  be  just,  by  the  order  of  the 
court  or  a  judge  thereof,  and  not 
otherwise."  General  Rules  of  Prac- 
tice rule  10.  < 

[c]  m  tbs  mUpplaa  IMaads  no 
substitution  of  attorneys  will  be  al- 
lowed unless  the  following  requisites 
concur:  (1)  There  must  always  be 
filed  a  written  aimllcatlon  for  such 
Bubstitutlon.  (2)  There  must  always 
be  filed  the  written  consent  of  tne 
client  to  such  substitution.  (3) 
There  must  always  be  filed  the  writ- 
ten consent  of  the  attorney  substi- 
tuted if  such*  consent  can  be  ob- 
tained. (4)  In  case  such  written  con- 
sent cannot  be  procured,  there  must 
be  filed  with  the  application  for  snb- 
stltutlon  proof  of  tbe  service  of  no- 
tice of  such  motion  in  the  manner  re- 
quired by  the  rules  upon  the  attor- 
ney to  be  substituted.  U.  8.  T.  Bor- 
romeo,  20  Philippine  189. 

Id]  m  Jiurttoes'  courts. — The  pro- 
vision of  the  Minnesota  statute  (Pub. 
St.  c  82  a  14,  SL  [1894]  |  6192).  thsl 
until  written  notice  of  substitution 
is  given  the  adverse  party  "is  bound 
to  recognise  the  former  attorney," 
applies  to  the  original  attorney  In  an 
action  in  a  Justice's  court,  althou^ 
another  is  associated  with  him  on  ap- 
peal to  the  district  court,  and  has 
charge  of  the  case  on  appeal  to  the 
supreme  court.  McFarlaod  But- 
ler, 11  Minn.  42. 

40.  MUler  v.  Shall.  67  Barb.  <N. 
Y.)  446:  Felt  T.  Nichols,  21  Hisc  404. 
47  NTS  961. 

U.  Quinn  v.  Lloyd.  30  N.  Y.  Suptf. 
638,  6  AbbPrNS  281.  86  HowPr  371: 
Felt  Y.  Nichols,  21  Misc.  404.  47  NTS 
961. 

^  Hatter  of  Krakauer,  33  Misc. 
674.  68  NYS  936:  Aaron's  Bst.,  7  NYSt 
735:  Matter  of  Hoyt,  6  Dem.  Surr 
(N.  T.)  432.  _ 

43.  Matter  of  Rleser,  137  App. 
177.  121  NTS  1070.  _  ^ 

44,  jetfards  v.  Brooklyn  Heights 
R.  Co..  49  App.  Div.  45,  63  NTS  5». 

[a]  n*  Usm  Bbosld  be  xwtrtettid 
to  the  papers  In  his  hands,  and  staouM 
not  include  the  charging  Hen  In  any 
form.  Hlnman  v.  Devlin,  40  App 
Div.  234,  57  NTS  1087.  _  . 

40.    Wilkinson  v.  Tilden.  14  Fed 
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it  has  been  faeM  that  the  authority  of  an  attorney 
of  reeord  in  the  original  suit  terminates  with  the 
judgment;  that  the  requirement  of  a  formal  subati- 
tntion  of  attorneys  applies  only  to  changes  and  Bub- 
stitntions  made  before,  and  not  to  those  made  after, 
judgment;**  and,  therefore,  that  a  party  may  em- 
ploy a  new  attorney  to  issue  execution  upon  a  jud«;- 
ment,  or  to  take  any  other  proceedings  for  its  en- 
forcement, without  a  formal  substitution  of  attor- 
neys.*^ This  is  true,  even  though  the  entry  of  judg- 
ment is  void.** 

Appeal  from  judgments.  Although  there  are  de- 
cisions apparently  to  the  contrary,*"  it  seems  to  be 
the  general  rule  that  an  appeal  from  a  judgment  is 
sneh  a  new  proceeding  as  to  authorize  tlie  appear- 
ance of  a  new  attorney  without  formal  substitu- 
tion.'^ A  scire  facias  is  a  new  action,  and  requires 
a  new  warrant  of  attorney;  so  that,  if  an  attorney 
different  from  the  one  in  the  original  suit  issues  it, 
a  rule  and  notice  to  change  the  attorney  are  not 
necessary.** 

.198]  (2)  Manner  of  Application.  A  motion 
is  the  proper  form  of  application  for  a  substitution 
of  attorneys.''* 


199]  (3)  Notlca  of  Application.  On  appli- 
cation of  a  party  to  the  court  for  an  order  substitut- 
ing an  attorney,  notice  must  be  given  to  the  party's 
attorney  of  record.^^  No  special  method  of  giving 
notice  is  required  as  long  as  a  reasonable  notice  is 
given."* 

[i  200]  (4)  Withdrawal  of  AppUcation.  A  party 
may,  without  an  order  of  court,  withdraw  a  motion 
to  substitute  attorneys  where  he  offers  the  opposite 
party  his  costs."  This  is  said  to  be  true,  although 
the  application  for  substitution  has  been  referred, 
and  a  report  has  been  made  by  the  raferee  that  a 
certain  amount  is  due;°"  but  the  contrary  has  also 
been  held."' 

201]  3.  Terms— a.  In  OeneraL  An  applica- 
tion for  substitution  may  be  granted  either  on  or 
without  condition."*  There  is  a  distinction  between 
cases  where  a  motion  of  this  character  is  based  on 
the  misconduct  of  an  attorney  and  those  where  a 
client  seeks  to  exercise  his  absolute  right  to  change 
his  attorney.  In  cases  of  the  first  sort  the  court 
may  direct  an  unconditional  substitution,  and  leave 
the  attorney  to  an  action  for  his  fees.''^  But  where 
a  client  makes  no  charges  against  an  attorney,  merely 


778,  «1  Blatchf.  192;  Slepln  v.  Bftck, 
•4  Hiec.  854.  146  NTS  630. 

4ft  Wllkiason  v.  Tllden,  14  Fed. 
778,  Jl  Blatchf.  192:  Knox  v.  Ran- 
dali.  24  Ulnn.  47»;  Bgan  v.  Roon«y. 
38  faowPr  (N.  T.J  IJl:  Gonnlgal  v. 
Smith.  6  Johns.  (N.  T.)  106;  Marr  v. 
Smith.  4  a  A  Aid.  480,  $  ISCt  662.  106 
Reprint  1007.  _ 

47.  Minn. — Knox  v.  Randall.  24 
Minn.  479;  Berthold  v.  Fox.  21  Minn. 
6 1 :  Hinkl«y  V.  St.  Anthony  Vails  Wa- 
ter Power  Co.,  B  Minn.  66.     „  _  _ 

N.  J^-4tata  T.  OuUek.  17  J.  L. 
485 

N.  Y. — CrulkBhank  v.  Goodwin,  20 
NTS  767;  Ward  v.  Sands,  10  AbbMCas 
60;  Bgan  v.  Rooney,  38  HowPr  121; 
Thorp  V.  Fowler,  6  Cow.  446. 

Eng. — Tipping  v,  Johnson.  8  B.  & 
P.  867,  126  Reprint  1326. 

[a]  Bm^jrowBt  of  Mooad  attor- 
mmr  to  opem  defanlt^The  authority 
of  an  attorney  ceases  with  the  entry 
of  judgment,  and  defendant  may 
thereafter,  without  any  order  of  8ub- 
tftitutlon.  lawfully  employ  another 
attorney  to  open  a  default  taken 
against  him,  and  the  authority  of 
sucb  attorney  cannot  be  questioned. 
r>avis  V.  Solomon,  25  Misc.  696,  66 
NTS  80,  28  NTCivProc  420. 

[b]  AttMhiMKt  for  eoBtoniBt  of 
o<nurt  tB  not  perfonUaff  award. — On 
issuing  an  attachment  for  contempt 
of  couri  In  not  performing  an  award, 
an  attorney  other  than  the  one  who 
was  attorney  of  record  in  the  original 
antt  may  be  appointed  by  the  party, 
and  without  a  aubatitution  of  record 
or  by  order  of  fM>urt.  State  v.  GuUck. 
17  N.  J.  L.  436.  ^  ^  ,  . 

[c]  MOUoB  for  BMT  ttUL—Aa 
lioidfng  that  no  order  of  court  Is  nec- 
essary to  enable  a  new  attorney  to 
jnove  for  a  new  trial  aee  Doe  v. 
Bransom,  6  Dowl.  P.  C  490. 

[d]  SBtrr  of  Mtlafaotkw  of  Jndf- 
namb— A  formal  substitution  of  at- 
torneys Is  not  necessary,  In  order  to 
enable  a  new  attorney  to  enter  satis- 
faction of  Jadgment.  Marr  v.  Smith. 
4  B.  &  Aid.  466,  6  BCL  662,  106  Re- 
print 1007. 

48.  Ward  Bands.  10  AbbNCas 
<N.  Y.)  60. 

4a.  Shuler  v.  Maxwell,  38  Hun  240 
[a.pp  dism  101  N.  T.  657  mem]  (which, 
however,  may  be  distinguished  on  the 
ground  that  it  was  a  foreclosure  pro- 
ceeding, and  the  attorney  'was  obliged 
to  look  after  the  sale  after  obtaining 
luagment):  Miller  v.  Shall,  67  Barb, 
/ro*.  T.)  446;  Pensa  v.  Pensa,  3  Misc. 
417.  23  NTS  186  (last  two  are 
CMsea  of  an  appeal  from  the  spe- 
cfa.1  or  trial  term  to  the  former  gen- 


eral term  or  to  the  present  appellate 
division). 

BO,  McDonald  v.  UcConkey,  54  Cal. 
143  (where  it  was  not  decided 
whether  It  la,  or  Is  not,  competent  for 
an  attorney,  not  of  record,  to  take 
and  prosecute  an  appeal,  hut  the 
court  inclined  to  the  belief  that  it 
would  be  competent,  an  appeal  being, 
like  a  writ  of  error,  a  new  proceed- 
ing); Nobrega  v.  Nobrega,  14  Ha- 
waii 602;  Magnolia  Metal  Co.  t. 
Sterlingworth  R,  Supply  Co.,  87  App. 
Dlv.  366.  6G  NTS  16;  Slepln  v.  Beck, 
84  Misc.  254,  145  NTS  530;  Davlg  v. 
Solomon,  26  Misc.  696,  56  NTS  80, 
28  NTCivProc  420;  Webb  v.  Milne, 
10  NTCivProc  27;  Ward  v.  Sands,  10 
AbbNCas  60;  Pratt  v.  Allen,  19  How 
Pr  460:  McLaren  t.  Charrler,  6  Paige 
630. 

[a]  TTBde*  H.  T.  OL  App.  Male  Vo. 

8  providing  that  "the  attorneys  and 
guardians  ad  litem  of  the  respective 
parties  In  the  court  below  shall  be 
deemed  the  attorneys  and  guardians 
of  the  same  parties  respectively,  in 
this  court,  until  others  shall  be  re- 
tained or  appointed  and  notice  there- 
of shall  be  served  on  the  adverse 
party,"  substitution  by  order  of  court 
la  not  required.  Magnolia  Metal  Co. 
V.  Sterlingworth  R.  Siipply  Co.,  37 
App.  Dlv.  366,  367.  56  NTS  16  (where 
the  court  said;  "A  pariy  desiring  to 
appeal  might  be  seriously  prejudiced 
by  such  a  requirement.  Should  a  dis- 
pute arise  with  his  existing  attorney 
as  to  compensation,  and  should  the 
latter  decline  to  proceed  until  paid, 
the  delay  in  Judicially  settling  the 
dispute  might  last  until  after  the 
time  to  appeal  had  expired,  and  thus 
the  client's  right  of  appeal  might  be 
Jeopardised.  The  right  to  appeal 
promptly  and  without  Incidental  em- 
barrassment or  Inconvenience  la  an 
Important  one,  and  this  was,  doubt- 
less, considered  in  the  framing  of 
the  rule"). 

[b]  writ  of  MTor, — Defendant 
may  employ  a  new  attorney  to  prose- 
cute a  writ  of  error,  without  a  formal 
substitution  or  notice.  Berthold  v. 
Fox,  21  Minn.  64;  Batchelor  v.  Bills, 
7  T.  R.  337,  101  Reprint  1006. 

61.  Gonnigal  v.  Smith,  6  Johns. 
(N.  T.)  106. 

BS.  Rundberg  v.  Belcher,  118  Ca.\. 
589,  60  F  670;  Lee  v.  San  Joaquin 
County  Super.  Ct.,  112  Cal.  354.  44  P 
666;  iRpople's  Home  Sav.  Bank  v. 
San  Pranctsco  Super.  Ct.,  104  Cal. 
649,  38  P  462,  43  AmSR  147.  29  LRA 
844:  Faulkner  v.  Hendy,  99  Cal.  172, 
38  P  899;  Mrer  v.  Abbett,  30  App. 
Div.  800,  4C  NTS  882;  Woodford  v. 


Rasbach,  6  NTCivProc  316:  Btitml- 
theis  V.  Nash,  27  Wash.  260,  67  P  707. 

88.  Rundberg  v.  Belcher,  118  Cal. 
689,  60  P  670:  Presoott  v.  Salthouse. 
ES  Cal,  221:  Curtis  t.  Richards.  4  Ida. 
434,  40  P  67,  9S  AmSR  184. 

84.  Schulthels  v.  Nash.  87  Wash, 
260,  67  F  707. 

88.  Simers  T.  Oreat  Biaatem  Clay 
Products  Co.,  82  Misc.  422,  143  NTS 
1020. 

86.  (3ardlner  v,  Tyler,  36  HowPr 
(N.  T.)  63  [aff  6  AbbPrNS  33]  (where 
It  was  held  that,  although  good  faith 
would  seem  to  require  that  the  party, 
after  resorting  to  the  aid  of  the  court 
for  a  change  of  his  attorney,  should 
pay  the  amount  reported  due  to  the 
attorney,  the  court  can  only  regard 
It  as  a  debt  for  professional  services 
liquidated  by  the  referee  under  the 
order  of  the  oourt,  leaving  the  attor- 
ney, upon  withdrawal  of  the  appli- 
cation, to  collect  the  amount  of  such 
Indebtedness  by  action,  or  to  take 
such  other  proeeedtng  as  shall  be  ad- 
vised). 

07.  Matter  of  Davis,  7  Daly  (N. 
T.)  1. 

58.  Kappler  v.  Sumpter,  38  App. 
(D.  C.)  404;  Jeny  v.  Merkle,  128  App. 
Dlv.  833,  112  NTS  1106;  Barkley  v. 
New  Tork  Cent.,  etc..  R.  Co.,  36  App. 
Dlv.  167,  54  NTS  940. 

[a]  Xmpoalttoa.  of  tarais. — "A 
party  will  not  be  permitted  to  substi- 
tute a  new  solicitor  In  the  place  of 
one  who  has  had  charge  of  the  cause, 
without  the  consent  of  the  Court. 
That  consent  is  sometimes  given 
upon  terms,  an#  sometimes  without 
terms;  sometimes  upon  condition  that 
the  fees  of  the  first  solicitor  be  paid, 
and  sometimes  without  such  condi- 
tion. When  a  solicitor  has  abandoned 
the  cause  of  his  client  or  when  he  Is 
not  faithful  to  such  cause,  or  when 
he  acts  In  a  manner  that  is  incon- 
sistent with  the  trust  reposed  in  him, 
the  court  will  give  Us  consent  that 
the  solicitor  be  changed,  and  order 
that  he  deliver  up  the  papers,  with- 
out the  payment  of  his  fees.  The 
bringing  of  a  suit  against  the  client, 
by  the  solicitor,  for  his  fees,  may, 
under  certain  circumstances,  be  such 
an  act  as  will  Justify  the  client  in 
substituting  another  solicitor  in  his 
place,  and  will  authorise  the  Court 
to  consent  to  such  substitution  with- 
out the  payment  of  his  fees."  Per 
Ingersoll.  J.,  in  Sloo  v.  Law.  22  F. 
Cns.  No.  12,968,  4  Blatchf.  268.  269. 

69.  Sloo  V.  Law,  22  F.  C^as.  No. 
12,958,  4  Blatchf.  268;  Gary  v.  Cary. 
97  App.  Dlv.  471,  89  NTS  1061;  Mat- 
ter of  Mitchell,  67  App.  Div.  22,  67 
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electing  to  have  a  snbstitntion,  the  oonrt  has  un- 
doubted power,  before  granting  it,  to  impose  snob 
terms  as  are  just."*  Ordinarily  such  a  substitution 
will  not  be  ordered  without  providing  that  the  for- 
mer attorney's  fees"  and  expenses*'  shall  be  paid 
or  secured  to  him,  or  that  his  lien  shall  be  pre- 
served;" and  an  ori^nal  attorney  is  not  bound  to 
oonsent  to  a  substitution,  or  to  deliver  papers  upon 
wfaieh  he  has  a  lien,  until  this  has  been  done.**  If 
payment  of  fees  is  impossible  in  any  given  ease,  it 
will  not  be  required;**^  but  this  fact  must  be  shown 


by  the  party  moving  the  diBohai^  and  sabstitDtioii, 
and  then  it  should  appear  that  justice  to  the  client 
or  attorney  demands  the  oha^e.*"  Where  boUi  jm- 
ties  are  to  blame  the  discretion  lodged  in  the  contt 
is  even  greater.*' 

[i  2021  b.  Datarmiiution  of  Amoimt  of  Oobvm- 
•atlon.  Where  on  motitm  by  a  client  to  snbetitBte 
attorneys,  the  amonnt  due  ue  ori^iinal  attorneys  is 
disputed,  or  the  existenee  of  their  lien  is  contro- 
verted, the  court  may  determine  these  issues  in  a 
summary  manner,**  or  a  reference  to  detesnune  the 


NTS  961.  9  NTAnnCas  224:  Barkler 
V.  New  York  Cent™  etc.  R.  Co..  42 
App.  Div.  697,  69  NTS  742  [app  diam 
161  N.  y.  647  mem,  57  NB  liofmeml; 
ReynoMe  v.  Kaplan,  3  App.  iMv.  420. 
38  NTS  764;  Matter  of  Proapect  Ave» 
86  Hun  257,  259.  32  NTS  1013.  1  NT 
AnnCae  847  (where  the  court  said: 
"If  an  unconditional  substitution  Is 
asked  for  this  will  not  be  granted 
unless  such  misconduct  on  the  part 
of  the  attorney  Is  shown  as  would 
deny  him  the  protection  which  the 
court  would  otherwise  afford  him  for 
his  fees  or  for  any  other  lien  that  he 
might  have.  .  .  .  We  think,  apart 
from  the  question  of  misconduct  or 
bad  faith,  that  a  client,  subject  only 
to  the  payment  of  the  attorney's  fees 
In  a  proper  case,  or  securing  them  If 
they  cannot  then  be  fixed  and  deter- 
mined, has  the  right,  without  assign- 
ing cause,  at  any  point  In  a  suit  or 
proceeding,  to  change  his  or  her 
attorney.  .  ,  .  While,  therefore,  the 
client  has  a  right  to  a  substitution 
at  any  time  upon  payment  or  the  se- 
curing of  the  attorney's  fees — which 
is  but  another  way  of  saying  that 
such  right  is  conditional — there  Is 
the  other  right,  arising  from  the  mis- 
conduct of  the  attorney,  which, 
when  shown  to  the  satisfaction  of 
the  court.  Is  unconditional.  In  one 
case  a  substitution  Is  granted  as  a 
matter  of  course  upon  terms;  and  In 
the  latter,  for  misconduct  the  substi- 
tution is  unconditional"):  Whitman 
T,  Seibert,  27  Misc.  814,  59  NTS  186. 

fa]  Wbnm  tlie  OUent  liaa  ivoeived 
aa  IwMflt  from  the  aervloes  of  Ua 
■ttUMr.  be  is  entitled  to  a  substitu- 
tion of  attorneys  without  paying  or 
Mcurlnc  attorney's  fees.  Jeny  v. 
Herkle,  US  App.  Div.  883,  112  NTS 
1106. 

tb]  "Ths  sMM  flMt  Oat  til*  ap- 
vsflaat  aad  tMpoadnt  differed  as  io 
ike  felad  or  aaunmt  of  eompewwHoa 

to  be  iHild  for  services  rendered  In  no 
way  proves  that  the  respondent  was 
unfaithful  to  his  client  In  the  dis- 
charge of  bis  duties  as  attorney." 
Payette  v.  Willis,  28  Wash.  S99,  109, 
03  P  264. 

[c]  An  nnoondttlonal  snbstttntlon 
(1)  should  not  be  made  on  conflict- 
ing affidavits.  Matter  of  l^sster,  149 
App.  Div.  938.  134  NTS  401.  (2)  But 
the  attorney's  lien  may  be  preserved 
pending  a  reference  to  determine 
whether  there  shall  be  an  uncondi- 
tional substitution.  Matter  of  Less- 
ter.  149  App.  Dtv.  988,  134  NTS  401. 

eo.  In  re  Dunn,  206  N.  T.  398,  98 
NS    914,    AnnCaslftlSE    536;    In  re 

H  .   93  N.  T.  381;  Tuengling  v. 

Betz,  68  App.  Div.  8.  68  NTS  574. 

61.  U.  S.— In  re  Paschal,  10  Wall. 
483,  19  L.  ed.  092;  New  Tork  Phono- 
graph Co.  V.  Edison  Phonograph  Co., 
160  Fed.  233;  Du  Bols  v.  New  Tork, 
184  Fed.  670,  69  CCA  112;  In  re  Her- 
man. 50  Fed.  517;  Wilkinson  v.  Tll- 
den,  14  Fed.  778.  21  Blatchf.  192: 
Sloo  v.  Law,  22  F.  Cas.  No.  ]2,!FS8,  4 
Blatchf.  268. 

D.  C — ^Kappler  v.  Sumpter.  33  App. 
404. 

Ida. — Curtis  v.  Richards,  4  Ida.  434, 
40  P  57.  96  AmSR  134. 

Joseph  V.  Lapp,  78  SW  1119, 
26  KyL  1876. 

Mich. — Lanagan  v.  Wajrne  Cir. 
Judffe,  170  Mlctu  436,  138  NW  398; 
9rown  v.  Brown.  How.  N.  P.  94. 


_N.  J.— Ziaird  v.  Laird,  8  A  339; 
Hudson  Trust,  etc.,  Inst.  v.  Carr- 
Curran  Paper  Mills,  (Ch.)  44  A  638. 

N.  T.— Matter  of  Cable,  114  App. 
Div.  87&.  99  NTS  1096;  Peo.  v.  Staten 
Island  Bank,  112  App.  Div.  791,  99 
NTS  486:  Anglo-American  Chemical 
Wks.  V.  Dillon,  111  App.  Div.  418.  97 
NTS  1081:  Kane  v.  Rose.  87  App.  Div, 
101,  84  NTS  111  [aff  177  N.  T.  B67 
mem,  69  NE  1126  meral;  British  Em- 
pire Typesetting  Macb.  Co.  v.  Spel- 
lissy,  83  App.  Div.  640,  82  NTS  47; 
Bryant  v.  Brooklyn  Heights  R.  Co., 
64  App.  Div.  642.  72  NTS  308;  Mat- 
ter of  Mitchell,  57  App.  Div.  22,  67 
NTS  961.  9  NTAnnCas  224;  Phila- 
delphia V.  Postal  Tel.  Cable  Co.,  1 
App,  Div.  887,  37  NTS  291:  Matter  of 
Prospect  Ave.,  85  Hun  257,  32  NTS 
1013,  1  NTAnnCas  847;  Greenfield  v. 
New  York,  28  Hun  320;  Howland  v. 
Taylor,  6  Hun  237;  Ogden  v.  Devlin, 
45  N.  T,  Super.  631;  Lederer  v,  Oold- 
ston,  63  Misc.  322,  117  NTS  151;  Cohn 
V,  Polsteln,  41  Miec,  431,  84  NTS 
1072  [aff  94  App,  Div.  619  mem,  88 
NTS  1094  mem]:  O'SuUivan  v.  Metro- 
politan St.  R.  Co.,  39  Misc.  268.  79 
NTS  481;  Naiburg  v.  Goldln,  149  NTS 
495;  People's  Bank  v.  Thompson,  80 
NTS  868,  34  NTClvProc  62;  Gardner 
V.  Tyler,  6  AbbPrNS  88;  Hoffman  v. 
Van  Nostrand,  14  AbbPr  336;  TTlster 
County  V.  Brodhead,  44  HowPr  411; 
Cregfer  v,  Cheesbrough,  26  HowPr 
300;  Stevenson  v,  Stevenson,  3  Edw, 
340:  Chatfield  v.  Hewlett.  2  Dem, 
Surr.  191, 

Utah.— Sandberg  v.  Victor  Gtold, 
etc^  Min,  Co..  18  Utah  C6,  66  P  74. 

Wash.— Payette  v.  WUlls,  23  Wash. 
299,  63  P  264. 

__W.  Va.— Matheny  v.  nuler.  66  W. 
Va.  680,  683,  66  SB  1060  [elt 
Cycl. 

Wyo, — Sheridan  County  v,  Hanna, 
9  Wyo.  868.  63  P  1064. 

See  SchouWeller  v,  Allen,  17  N.  D. 
610,  616,  117  NW  866  (cit  Cyc]:  Mey- 
ers V,  Robertson.  1  Grant  Ch,  (U.  C,) 
489;  Montralt  v.  WUllams.  24  LCJur 
144;  Winteler  v.  Davidson,  9  Montr. 
Leg.  N,  11:  McClanaghan  v.  Gauthler, 
4  Que.  Super.  72. 

[a]  Oontraot  for  ooattBtfeat  fee. — 
While  the  court  in  its  discretion  may 
compel  a  client  to  pay  for  services 
rendered  by  his  attorney  as  a  condi- 
tion of  substitution.  It  will  not  do  so 
where  the  case  was  taken  on  a  con- 
tract for  a  contingent  fee,  which  Is 
of  doubtful  validity,  Silverman  v. 
Pennsylvania  R.  Co.,  141  Fed.  382, 

68.  Du  Bols  v.  New  Tork,  134  Fed. 
570,  69  CCA  112;  Wilkinson  v.  Til- 
den,  14  Fed,  778,  21  Blatchf.  192; 
Carver  v.  U.  S..  7  Ct.  CI.  499;  Crelgh- 
ton  v,  Ingersoll.  20  Barb.  (N.  T.)  541; 
Wolf  V.  Trochelman,  30  N.  T,  Super, 
611;  Hoffman  v.  Van  Nostrand,  14 
AbbPr  (N.  T.)  386;  Trust  v.  Repoor, 
16  HowPr  (N.  T.)  670;  Sandberg  v. 
Victor  Gold,  etc,  Min,  Co,,  18  Utah 
66,  66  P  74. 

6S.  U.  S.— Ronald  v.  Mutual  Re- 
serve Fund  Life  Assoc.,  36  Fed,  228; 
Wilkinson  v,  TUden,  14  Fed.  778,  21 
Blatchf.  192. 

Ala.— Kelly  v.  Horsely,  147  Ala. 
508.  41  S  902. 

Ida.— Curtis  V.  Richards,  40  P  57. 

Mich. — Lanagan  v.  Wayne  Clr. 
Judge.  170  Mich.  436,  Hf  NW  398; 
Jones  V,  Muskegon  County  Cb*.  Judge. 
95  Mich.  289,  64  NW  176. 


Mo.— United  R.  Co.  v.  O'Connor,  IGI 
Mo.  A.  128,  132  SW  268. 

N.  T.— In  re  Dunn,  206  N.  T.  198. 
98  NE  914,  AnnCasl913E  536:  Kraui 
V.  Century  Gas.  etc.,  Co.,  161  App. 
Div.  916,  145  NTS  1086;  Matter  of 
Lesster,  149  App.  Div.  938,  134  NTS 
401;  Anglo-Continental  Chemical 
Wks.  V.  Dillon.  Ill  App.  Div.  418,  97 
NTS  1081;  Kane  v.  Rose,  S7  App. 
Div,  101,  84  NTS  111  [aff  177  N.  T. 
657  mem,  69  NE  1125  mem]:  Britisb 
Empire  Typesetting  Mach.  Co.  v. 
SpelUsey,  83  App,  Div.  640,  82  NTS 
47;  Matter  of  Public  Wks,  Dept.,  SS 
App.  Dlv.  459,  69  NTS  413  [mod  167 
NT  T.  601,  60  NE  761];  Kunath  v. 
Bremer,  53  App.  Dlv.  271,  66  NTS 
830;  Jeffards  v.  Brooklyn  Heights  R. 
Co..  49  App.  Dlv,  46,  63  NTS  630: 
Howland  v.  Taylor.  6  Hun  237;  Hai- 
lett  V.  Gill,  28  N.  T.  Super.  611;  De 
Angel  Is  V.  Savings  Bank,  74  Misc. 
894,  132  NTS  295;  Stewart  v.  Fleck. 
6  NTSt  524;  Prentiss  v.  Livingston. 
60  HowPr  380;  Ulster  County  v.  Brod- 
head, 44  HowPr  411. 

[a]  Wliere  atttwner*  dissolve 
partaeHhlp,  and  one  of  them,  on  s 
consent  signed  by  their  client  and  by 
that  partner  of  his  own  motion.  In 
the  firm  name,  asks  an  order  substi- 
tuting himself  as  sole  attorney.  It 
will  be  granted  on  adding  a  provision 
that  it  shall  be  without  prejudice  to 
any  lien  of  the  firm  attaching  at  the 
date  of  the  substitution,  Schneible 
v.  Travelers'  Ina  Co.,  86  Mlse.  U2. 
73  NTS  965,  88  NTCivProc  S7I. 

 [b]   PajvMMS  of  fand  lata  ooarfc^ 

Where  a  client  desires  to  diange  his 
solicitor,  and  such  solicitor  baa  a 
Hen  on  a  fund,  unless  there  ts  a 
guaranty  that  the  solicitor  will  be 
paid,  he  Is  entitled  to  have  the  fund 
paid  into  court  pending  the  deter- 
mination of  his  compensation.  Hud- 
son Trust,  etc.,  Inst.  v.  Carr-Curran 
Paper  Mills,  (N.  J,  Ch.)  44  A  638. 

[c]  Wliat  lien  eovess.-  A  lieo 
given  an  attorney  on  the  making  of 
an  order  substituting  another  in  his 
stead  should  be  restricted  to  the  pa- 

gers  In  his  hands,  and  should  not  em- 
race  the  referee's  fees  nor  all  the 
real  and  personal  property  of  the 
client  involved  In  the  suit.  Hlaman 
V.  Devlin,  40  App.  Dlv.  284,  67  NTS 
1087. 

64.  Curtis  V.  Richards.  4  Ida.  434. 
40  P  67.  95  AmSR  134:  Ulster  ConnCy 
V.  Brodb^  44  HowPr  (N.  T,>  411: 
Matter  ofRnssell,  1  HowPr  (N.  T.) 

149, 

[a]  An  order  to  deliver  pagers 
does  not  oover  a  oopv  of  tlie  mtmog~ 
nmheim  minntea  of  the  first  trial  for 
which  the  attorneys  have  paid  with 
their  own  money,  the  new  attorneys 
being  able  to  obtain  a  copy  from  the 
stenographer,  if  desired,  on  paying 
the  proper  fees.  Sweet  v.  EHlis,  160 
App.  Div.  870,  144  NTS  666. 

65.  Bryant  v.  Brooklyn  Heights  R. 
Co.,  64  App.  Dlv.  642.  72  NTS  308. 

66.  Curtis  V.  Rlcharda  4  Ida.  4S4. 
40  P  57,  96  AmSR  134. 

6T.     In  re  H  ,   93   N,  T.  Ml; 

Tuck  V.  Manning,  58  Hun  465.  <  NTS 
140,  17  NTCivProc  175. 

68.  Schen  v.  Blnm.  184  App.  X>lv. 
678.  679.  109  NTS  130  fwhere  the 
court  said:  "Both  parties  having 
submitted  the  question  of  the  value 
of  the  attorney's  aervlces  to  tbe 
cotirt  It  was  entirely  proper  fbr  tne 


For  Ia*iv  casaa,  Osvulovaumta  and  ohaafM  In  the  law  aee  cumulattva  Annotattons,  same  title,  pace  and  note  ntnnbar. 
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amount  may  be  ordered.'*  The  comt  eannot,  how- 
ever, ignore  these  isBQes,  and,  without  the  consent 
of  the  parties,  or  without  sufficient  cause  bein^ 
ahown,  direct  the  substitution  of  another  attorney 
upon  condition  that  a  bond  be  given  to  the  former 
attorneys,  to  secure  their  claims  for  services  ren- 
dered.'* The  aid  of  a  jury  is  not  necessary,  and  it 
cannot  be  demanded  as  a  matter  of  right.'^ 

[$  203]  4.  Notice  to  Adrerse  Party— ».  In  a«ii- 
traL  After  the  coi»ent  of  record  has  been  filed,  or 
the  order  of  substitution  obtained,  notice  of  the  sub- 
^tntion  must  be  given  to  the  opposing  attorney.^* 
UntU  such  notice  has  been  duly  served,  the  attorney 
sabBtitnted  cannot  l^lly  move  in  the  eause,^'  and 
the  adverse  party  will  be  justified  in  dealing  only 
with  the  original  attorney  of  record,'*  and  in  disre- 
garding aota  of  the  new  attorney.''  Written  notice 
is  Buffleient,  and  it  is  not  necessary  that  a  copy  of 
the  order  of  substitution  be  served.'*  Sufficient 
notice  of  the  retaiiier  of  a  new  attorney  to  prosecute 


an  appeal  is  given  by  the  service  by  him  on  the 
adverse  party  of  the  notice  of  appeal  and  the  nnder^ 
taking  to  perfect  the  appeal.^^ 

Q$  204]  b.  Waiver.  The  requirement  that  notioe 
of  a  change  of  attorneys  must  be  served  upon  the 
adverse  party  is  for  the  benefit  of  such  adverse 
party,  and  it  may  be  wiuved  by  him  or  by  his  at- 
torney.'^ Acknowledging  a  new  attorney  by  deal- 
ing with  him  would  effect  a  waiver  of  notice.'* 

205]  6.  Effect  of  Snlntitiition.  The  effect  of 
a  substitution  is  to  preclude  the  original  attorney 
from  acting  further  in  the  eause,*'*  and  to  vest  in 
the  sabstdtuted  att(»ney  all  the  rights  and  powers, 
and  to  impose  upon  him  ail  the  duties,  of  his  prede- 
eessor.*^  The  substituted  attorney  is  bound  by  the 
agreements  in  r^ard  to  the  suit  lawfully  and  prop- 
erly made  by  the  other.*'  The  snbstitntion  of  a  new 
attorney  is  an  acquiescence  in  all  the  proceedings  of 
the  firat  attorney,  there  being  no  disavowal,  notwith- 
standing any  irr^nlarity  in  the  proceeding.*' 


court  to  make  an  order  detennlnlns 
the  amount.  As  the  learned  judge 
before  whom  the  matter  waa  pending 
bad  presided  at  the  trial  in  which  the 
servlceB  under  consideration  had 
been  rendered,  there  was  no  neces- 
sity of  a  reference  to  advise  the 
court  of  the  matters  that  were  al- 
ready within  Its  Dorsonal  knowl- 
edge^} :I<ederer  V.  Ooldston,  <S  Misc. 
i2i.  H7  mrs  IBl.  _  ^  „ 

69.  New  Tork  Phonograph  Co.  v. 
Edison  Phonograph  Co.,  150  Fed.  233; 
Anglo-American  Chemical  Wks.  v. 
Dillon,  111  App.  Dlv.  418,  »7  NTS 
1081:  Kane  t.  Rose,  87  App.  Dlv.  101, 
84  NTS  111  [aff  177  N.  T.  B57  mem, 
69  NB  1125  mem];  British  Empire 
Typesetting  Mach.  Co.  v,  Spelllflsy. 
83  App.  Dlv.  640.  82  NTS  47;  Matter 
Of  Dept.  of  Public  Wks..  68  App.  Dly. 
459.  69  NTS  41S  [a(t  1«7  N.  T.  601, 
60  NE  7811;  TuengUng  v.  Betx,  68 
App.  Div.  8,  68  NTS  574;  Matter  of 
Mitchell.  67  App.  Div.  22,  67  NTS  961, 
9  NYAnnCas  224;  Myer  v.  Abbett.  20 
Add.  Dlv.  390,  46  NTS  822:  Philadel- 

ghla,  V.  Postal  Tel.  Cable  Co.,  1  App. 
•Iv.  887,  37  NTS  291:  Dean  v.  DriggS, 
82  Hun  561,  81  NTS  648  (alt  145  ifT. 
695  mem.  40  NE  163  mem] ;  O'Sullivan 
V.  MetropoIlUn  St.  R.  Co.,  89  MlSC. 
268.  79  NTS  481;  TJlster  County  v. 
BrodHead.  44  HowPr  (N  T.)  411. 
See  also  Philadelphia  v.  Postal  Tel. 
Cable  Co..  1  App.  Dlv.  387,  87  NTS 
291:  Fenlon  v.  Palllard,  46  Hisa  161, 
93  NT^S  1101;  Chatfield  v.  Hewlett,  2 
Dem.  Surr.  (N.  T.)  191. 

tal  rmiiMfllnr»  on  refereuoe^ 
Upon  a  motion  for  the  substitution 
of  attorneys,  a  reference  to  ascertain 
the  amount  of  the  attorney's  lien,  ai- 
thouffh  in  form  a  reference  to  hear 
and  Betermlna.  Is  In  fact  one  to  take 
evidence  and  report,  so  that  the  court 
may  b«  able  to  fix  the  amount  ox  the 
Hen.  Upon  an  appeal  from  an  order 
fixlngr  the  amount  of  the  Hen,  the 
general  term  Is  at  liberty  to  eAmlne 
the  record,  for  the  purpose  of  deter- 
mining what  would  be  a  fair  and  rea- 
Bonal>ie  compensation  for  the_attor- 
ney.  Dean  v.  Drlggs,  8S  Hun  661,  M 
^^^B   546  talf  T.  696.  40  NB 

1631 

[&]       Bagls    of  dtewnlnatljiu.^ 

Where  an  attorney  contracted  to 
proaecirte  a  cause  for  a  percentage  of 
the  proceeds  of  any  recovery,  and 
an  application  was  made  by  plaintiff, 
before  termination  of  the  cause,  for 
substitution  of  attorneys,  the  fees  to 
be  paid  as  a  condition  to  such  substi- 
tution should  not  be  fixed  with  refer- 
ence to  the  future  course  of  the  liti- 
gation, but  should  be  determined  by 
the  reaBonable  value  of  the  services 
to  the  <Sate  of  substitution.  Such  v. 
New  York  Stale  Bank,  121  Fed.  202. 
tc]  SMjeoiiom  of  vsCenrs  qoboIu- 
-Wherft  prooeedings  have  been 


had  In  the  surrogate's  court  to  sub- 
stitute attorneys,  and  a  reference  has 
been  ordered  by  the  court  for  the 
purpose  of  taking  proof  of  the  value 
of  the  services  of  a  former  attorney, 
it  is  within  the  discretion  of  the 
court  to  reject  the  referee's  con- 
clusions. Chatfleld  V.  Hewlett,  2 
Dem.  Surr.  (N.  T.)  191. 

TOw  Lederer  v.  Ooldston.  63  Hisc. 
322,  117  NTS  151. 

8.  ?8  NtTiS? ■  " 

7S.  U.  S/— Wilkinson  v.  TlUen,  14 
Fed.  778.  21  Blatchf.  192, 

CaL— Withers  v.  Little.  6<  Cel. 
370:  Prescott  v.  Salthouse,  53  Cal. 
221:  Grant  v.  White,  6  Cal.  66. 

III. — Chicago  Public  Stock  Bxcb. 
T.  McClaughry,  60  111.  A.  868  [aff  148 
111.  372.  3?  NB  88). 

Me.— White  V.  Johnson.  67  Me.  287, 

Mich. — ^Kelley  v.  Alcona  County 
Clr.  Judge.  19  Mich.  392,  44  NW  926; 
Comfort  V.  Stockbrldge.  38  Mich.  842. 

Minn. — McFarland  v.  Butler,  11 
Minn.  72. 

Mo. — MlIHken  v.  McBroom,  88  Mo. 
342. 

N.  T.— Miller  v.  Shall,  67  Barb. 
446;  Hoffman  v,  Rowley,  13  AbbPr 
399;  Bogardus  v,  Rlchtmeyer,  8  Abb 
Pr  179:  Krekeler  v,  Thaule,  49  HowPr 
138;  Parker  v.  Wllliamsburgh,  13 
HowPr  350;  Dorlon  v.  Lewis,  7  How 
Pr  132;  Heath  v.  Taylor,  2  HowPr 
121;  Robinson  v.  McClellan,  1  How 
Pr  90;  Boeram  v.  Jerome,  1  Wend. 
293;  Hardenbergb  v.  Thompson,  1 
Johns.  61;  Given  v.  Driggs,  8  Cat. 
150;  HUdreth  v.  Harvey.  8  Johns. 
Cas.  300. 

Or. — Poppleton  v.  Nelson,  10  Or. 
437. 

Wis,- — ^Waterhouse  v.  Freeman,  13 
Wla  339;  Boyd  v.  Stone,  S  Wis.  240. 

Eng. — Ryland  v.  Noakes.  1  Taunt 
342,  127  Reprint  865. 

Can. — Steel  v.  Manning,  8  CanLJ 
167. 

73.  Kelley  v.  Alcona  County  Clr. 
Judge,  79  Mich.  392,  44  NW  925: 
Comfort  V.  Stockbrldge,  38  Mich.  342; 
Robinson  v.  McClellan.  1  HowPr  (N. 
T.)  90. 

74.  n.  S.— Wilkinson  v.  Tllden,  14 
Fed.  778.  21  Blatchf.  192. 

Cal.— Grant  v.  White.  6  Cal.  66. 

Me. — ^Whlte  V.  Johnson,  67  Me.  287. 

HIch. — Comfort  v.  Stockbrldge,  88 
Mich.  342. 

Nev, — Hoppln  V.  Wlnnemucca  First 
Nat.  Bank,  26  Nev.  84,  56  P  1121. 

N.  H. — Bellveau  v.  Amoskeag  Mfg. 
Co.,  68  N.  H  225,  40  A  734,  73  AmSR 
577,  44  LRA  167. 

N.  T.— Miller  v.  Shall,  67  Barb. 
446;  Hoffman  v.  Rowley,  13  AbbPr 
399 ;  Parker  v.  Willlamsburgh.  13 
HowPr  260;  Robinson  v.  McClellan, 
1  HowE>r  90;  Clement  r.  Grossman,  8 
Johns.  287;  Hardenbergh  v.  Thomp- 


son, 1  Johns.  61:  Given  v.  Driggs,  S 
Cal.  160. 

Dr.— De  Vail  v.  De  Vail.  67  Or.  128. 
109  P  755,  110  P  706;  Poppleton  V. 
Nelson,  10  Or.  437. 

Wash.— Belle  City  Mfg.  Co.  v. 
Kemp.  27  Wash.  Ill,  67  P  680. 

Wis. — Waterhouse  v.  Freeman,  18 
Wis,  889;  Boyd  v.  Stone,  6  Wis.  240. 

76.  Kliller  v.  Shall,  67  Barb.  (N. 
T.)  446:  Felt  v.  Nichols,  21  MIso. 
404,  47  NTS  9S1:  Jerome  V.  Boeram. 
1  Wend.  (N.  T.)  293. 

76.  BogarduB  v.  Rlchtmeyer,  8  Abb 
Pr  <N.  T.)  179;  Dorlon  v.  Lewis,  7 
HowPr  (N.  T.)  132. 

77.  Magnolia  Metal  Co.  v.  Ster- 
llngworth  Railway-Supply  Co..  87 
App.  Div.  366,  56  NTS  16. 

78.  LIvermore  v-  Webb,  56  Cal. 
489;  Withers  v.  LitUe,  56  Cal. 
370. 

79.  Withers  ▼.  Little,  66  Cal.  370; 
Magnolia  Metal  Co.  v.  Sterllngworth 
R.-Supply  Co.,  87  App.  Div.  366,  66 
NTS  16. 

[a]  Walvsr  by  a4skaowlsdgment  of 
ascrlo*. — ^Admitting  service  of  a  copy 
of  a  notice  of  appeal,  without  ob- 
jecting that  it  was  signed  by  an  at- 
torney other  than  the  attorney  of 
record  of  the  appellant,  waives  the 
objection,  LIvermore  v.  Webb,  56 
Cal.  489;  Withers  v.  Little,  56  Cal. 
370. 

[b ]  Saivloe  on  attoney  not  formal- 
ly snbMltnted'— Service  of  papers 
may  be  made  upon  an  attorney  not 
formally  substituted,  but  who  has 
repeatedly  appeared.  Golden  Gate 
Cons.  Hydraulic  MIn,  Co,  v.  Tuba 
Super.  Ct.,  66  Cal.  187,  8  P  628.  See 
also  Roussin  V.  Stewart,  S3  Cal.  208 
(where  It  was  held  that,  wher&  at 
different  stages  of  proceedings  in  a 
cause,  different  attorneys  had  acted 
for  one  of  the  parties  without  notioe 
of  substitution,  the  service  of  a  no- . 
tice  upon  the  attorney  last  acting, 
and  recognized  by  the  court  below  as 
such,  was  a  suOlclent  service  upon 
the  party  for  whom  he  was  acting). 

80.  Magnolia  Metal  Co.  T.  Ster- 
llngworth R.-Supply  Co.,  87  App.  Dlv. 
366,  56  NTS  16;  Qulnn  V.  Uoyd,  80 
N.  T,  Super.  588,  B  AhbPrNS  281.  86 
HowPr  378:  Felt  v.  Nichols.  21  Misc. 
404.  47  NTS  961:  Mitchell  v.  Piqna 
aub  Assoc..  15  Hisc,  366,  37  NTS 
406  (revocation  of  authority  to  satis- 
fy judgment), 

81.  McSween  v,  Windham,  77  8, 
C.  223,  57  SB  847. 

[a]  If  an  attocnsy  has  power  to 
oompromlss,  his  substitute,  duly  ap- 
pointed, has  the  same  power.  Ferles 
V.  Aydnena,  8  Watts  *  B.  (Pa.) 
64. 

82.  McDonough  v.  Daly,  8  Mo.  A. 
606. 

83.  Burroughs  v.  Molson.  S  L.  C. 
494. 
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[§§  206-208 


IV.  DUTISS  AND  LUBZUTIES  OF  ATTOBMST  TO  OUEHT 


206]  A.  In  OflneraL  It  is  the  duty  of  on 
attorney  to  bring  to  the  conduct  of  his  client's  busi- 
ness the  ordinary  legal  knowledge  and  skill  com- 
mon to  members  of  the  legal  profession;  to  act  to- 
ward his  client  with  the  most  scrupulous  good  faith 
and  fidelity;  and  to  exercise,  in  the  course  of  his 
employment,  that  reasonable  care  and  diligence 
which  is  usually  exercised  by  lawyers.  He  is  not 
bound  to  possess  or  exercise  the  highest  degree  of 
skill,  care,  and  diligence;  nor  is  he  an  insurer  or 
guarantor  of  the  results  of  his  work.**  For  the  con- 
sequences of  a  failure  to  perform  these  duties  an 
attorney  is  generally  liable  to  his  client.^" 

207]  B.  Duties— 1.  In  OeneraL  It  is  the  duty 
of  an  attorney  to  make  known  to  his  client  any 
interest  he  may  have  in  the  matter  concerning  which 
he  is  employed,^  and  to  be  faithful  to  the  interests 
of  his  client "  and  diligent  in  the  proper  perform- 
ance of  all  duties  nndertakm  or  incident  to  Mb  em- 
ployment.^* 

208]   2.  Acaniring  Interest  AdTWN  to  Client 


— a.  General  Bole.  A  client  has  the  right  to  treat 
all  acts  of  his  attorney  concerning  the  interests  in- 
trusted to  him  as  done  for  bis  benefit;  equity  aad 
public  policy  are  opposed  to  an  attorney 's  derivinjt 
any  advantage  in'  relation  to  the  subject  matter 
involved  which  is  obtained  at  the  expense  of  the 
client,"'  even  though  there  is  no  actual  fraud  on  the 
part  of  the  attorney." 

Attorney  purchasing  litigated  property  as  a  re- 
sult of  special  information  obtained  as  attorney.  It 
results  that  in  all  cases  where  an  attorney  pur- 
chases property  involved  in  litigation,  or  any  other 
property  connected  therewith,  obtaining  it  under 
a  special  advantage  in  consequence  of  knowledge  or 
information  acquired  through  his  client  or  in  the 
conduct  of  the  case,  his  client  may  elect  to  treat 
him  as  a  trustee  for  bis  benefit,  and  compel  him  to 
account  for  all  profits  or  to  convey  to  him  the  prop- 
erty, subject  only  to  a  lim  for  his  services  and  ex- 
penditures.*^ 

Attorney  ludng  knowledio  acqnirid  tluroni^  pn»> 


84.  U.  8. — Spangler  v.  Sellers,  6 
Fed.  882. 

Cai._Gambert  v.  Hart,  44  Cal.  542. 
Colo. — Lewis  V.  Helm.  40  Colo.  17. 
90  P  97. 

Ga. — O'Barr  v.  Alexander,  37  Ga. 
19B:  Cox  V.  Sullivan,  7  Oa.  141,  60 
AmD  386. 

111. — Fox  V.  Pox.  250  111.  384.  95 
NE  498;  Stevens  v.  Walker,  55  111. 
161:  Miller  v.  Lloyd,  181  111.  A.  230; 
MorrlBon  v.  Burnett,  56  111.  A.  129; 
Strodtman  v.  Menard  County,  56  111. 
A.  120  [aCf  168  111.  155,  41  NE  778]. 

Ind. — Kepler  v.  Jessupp,  11  Ind.  A. 
241,  37  NE  656. 

iCan. — Haverty.v.  Haverty,  *B  Kan. 
438.  11  P  364. 

Me. — WilBon  V.  Run,  SO  Me.  421. 

Mass. — Caverly  v.  UcOwen,  123 
Mass.  674.  .    ..  ^ 

Mich. — Babbitt  v.  Bumpus,  73  Mich. 
SSI.  41  NW  417,  16  AmSR  6S5  aud 
note. 

Mo. — Gabbert  v.  Evans,  184  Mo.  A. 
283.  287.  166  SW  636  [clt  CycJ. 

N.  Y. — Stein  v.  Kremer.  112  NTS 
1087,  1088  fquot  Cyc] ;  Hatch  v.  Fo- 
garty,  33  N.  T.  Super.  166;  Bowman 
V.  Tallman,  25  N.  Y.  Super.  385.  27 
HowPr  212  [aff  41  N.  Y.  619  meraj. 

Oh.— Qrlndle  v.  Rush.  7  Oh.  Pt.  II 
12S;  Oallaher  v.  Thompson,  Wrlabt 

Okl.— <^ples  V.  State,  3  Okl.  Cr. 
72.  104  P  498,  26  LRANS  1033. 

Pa. — Watson  v.  Mulrhead,  67  Pa. 
161,  »8  AmD  213:  Lynch  v.  Com..  16 
SWK.  &  R-         16  AmD  682. 

R.  X.— Holmes  v.  Peck,  1  R.  I.  242. 

8.  D. — In  re  Bg&n.  22  S.  D.  255, 
117  NW  874. 

Tesn, — Cooper  v.  Bell.  127  Tenn. 
142,  IBS  SW  844,  AnnCasl914B  980. 

Tex. — Hames  v.  Stroud,  51  Tex. 
Civ.  A.  562,  112  SW  775. 

Utah. — McWhirter  V.  Donaldson,  36 
Utah  293.  104  P  731. 

Wash. — Isham  v.  Parker,  S  Wash. 
755,  29  P  836. 

86.  Jones  v.  White,  90  Ind.  255; 
Reilly  v.  Cavanaugh,  29  Ind.  4  35 ; 
Thompson  v.  Lobdell,  7  Rob.  (La.) 
369;  Gabbert  v.  Evans,  184  Ho.  A.  283, 
287,  166  SW  635  [cit  Cyc];  Young  v. 
Lindsay,  3  WklyNC  (Pa.)  169. 

*^frfr"<tr  to  OliMt  see  Infra  Si  221- 
286. 

88.  U.  S. — WUllama  v.  Reed.  29 
P.  Cas.  No.  17,733,  3  Mason  405.  418 
(where  Story,  J.,  satd:  "An  attor- 
ney is  bound  to  disclose  to  his  client 
every  adverse  retainer,  and  even 
every  prior  retainer,  which  may  affect 
the  discretion  of  the  latter.  No  man 
can  be  supposed  to  be  Indifferent  to 
the  knowledge  of  facts,  which  work 
dlrecUy  on  his  interests,  or  bear  on 
the  freedom  of  his  choice  of  coun- 
sel.   When  a  client  employs  an  at- 


torney, he  has  a  right  to  presume.  If 
the  latter  be  silent  on  the  point,  that 
he  has  no  engagements,  which  inter- 
fere In  any  degree,  with  his  ex- 
clusive devotion  to  the  cause  confided 
to  him;  thnt  he  has  no  Interest, 
which  m.'iy  b-  lr;iy  his  Judgment,  or 
eiid^mciT  his  (idallty"). 

111.— Miller  V.  Lloyd.  181  III,  A. 
2!i0. 

I-^a, — Lazarus  V.  FrledrlchS,  126 
L;i.  619.  r>l  S  RR3. 

N.  Y— Elsemann  v.  Hazard,  161 
App.  Dlv.  70:t.  146  NYS  686. 

R.  I.— I'llllng  V.  Benson.  84  R.  I. 
619^  84  A  1005. 

Tenn. — Cooper  v.  Bell,  127  Tenn. 
142,  153  SW  SI),  AnnCa8l914B  980. 

Wash.— licirirli  v.  Smith.  67  Wash. 
664,  66S,  122  I'  ;i63  [cit  Cyc]. 

W.  Va. — RoIIli-  v.  McGraw,  63  W. 
Va.  462.  60  SE  410. 

87.  Cal.— Cooley  V.  Miller.  156  Cal. 
510,  105  P  asi;  Sanguinetti  v.  Rossen. 
12  Cal.  A.  623,  107  P  660. 

111. — Michigan  Stove  Co.  v.  Har- 
wood  Hardware  Co..  71  111.  A.  240. 

Minn, — Sandford  v,  Flint.  108  Minn. 
399.  122  NW  816. 

Nebr. — Levara  v.  MoNeny,  78  Nebr. 
414,  102  NW  1042. 

N.  T.—Hatoh  v.  Fogerty,  S8  N.  T. 
Super.  I'M. 

N.  C. — ^Arrlngton  v.  Arrinston,  116 
N.  a  170,  21  SE  181;  Oooch  v.  Pee- 
bles. 106  N.  C.  411.  11  SB  416. 

Okl.— Mohr  V.  Bands,  1S3  P  288. 
See  Ostendorf  v.  SUte,  8  Okl.  Cr. 
860.  128  P  14S. 

8.  0. — Taylor  v.  Barker*  80  8.  C. 
238,  »  SE  116. 

S.  D. — In  re  Ramsey,  24  8.  T>.  266, 
123  NW  726. 

Tex. — Heilbroner  v.  Douglass,  82 
Tex.  216. 

88.  See  Infra  225-232. 

[a]  Attending  court. — It  Is  the 
duty  of  the  attorney  and  counsel  in 
a  cauae  to  attend  court  until  the 
cause  is  disposed  of.  Bowes  v. 
Sutherland,  4  N.  B.  1. 

[b]  Entering'  rules. — It  Is  the  duty 
of  counsel  to  see  that  rules  obtained 
by  them  are  properly  entered  in  the 
minutes  of  the  court.  Ex  p.  Glass,  7 
N.  B.  88. 

[c]  AdTlo*  as  to  laevrrlnr  costs. — 

It  is  the  duty  of  a  solicitor  to  In- 
form his  client,  when  a  trustee,  as 
to  the  advisability  of  taking  proceed- 
ings and  Incurring  costs,  where  It 
may  become  a  question  whether  the 
costs  win  have  tO  be  paid  out  of  his 
private  funds  or  out  of  the  trust 
fund  or  estate.  Per  Hagarty,  C.  J..  In 
Butterfleld  v.  Wells,  4  Ont.  168. 

8ft.  U.  S.— Gilbert  v.  Murphey,  103 
Fed.  520. 

Ala. — SIngo  v.  Bralnard,  ITS  Ala. 
64,  55  S  603. 


Kan. — Cunningham  v.  Jones.  17 
Kan.  477,  15  P  572,  1  AmSR  257. 

Mass.— Kelly  v.  Allln,  212  Mass. 
327,  99  NE  S7S. 

Pa.— Albright  T.  Meroer,  14  Fa 
Super.  63. 

8.  C. — Taylor  v.  Barker,  SO  8.  C 
238,  9  SE  lis. 

Tex. — Morris  v.  Brown,  (Civ.  A) 
17S  SW  866. 

VL— Whoelw  Wlllard.  44  Vt 
640. 

[a]  mwrtratloBa.— (1)  An  attcv- 
ney  for  the  assignee  of  an  Insolvent 
debtor  cannot  be  allowed  to  make  s 
profit  by  borrowing  the  trust  fund 
from  the  assignee  and  using  It  to 
speculate  in  claims  against  the  es- 
tate, nor  by  similar  speculation  with 
his  own  funds.  Manhattan  Cloak, 
etc.,  Co.  V.  Dodge.  120  Ind.  1.  21  NB 
344.  6  LRA  369.  (2)  An  attorney  for 
a  party  who,  while  still  of  record  aa 
such,  secretly  buys  a  claim  against 
his  client  from  a  creditor  will  be  held 
to  have  purchased  for  hla  client's 
benefit.  Sutherland  v.  Raeva,  161  UL 
384.  88  NG  ISO. 

99.  Beale  v.  Bamett,  64  SW  SSS, 
28  KyL  1118. 

•1.  U.  8. — Baker  v.  Humphrey. 
101  U.  8.  494,  26  L.  ed.  1066:  Marsh 
v.  Whltmore,  21  Wall.  178,  22  L.  ed. 
482:  Byers  v.  SurgetJ  19  How.  SOS, 
16  L.  ed.  670;  Canton  Roll,  etc..  Co.  v. 
Rolling  Mill  Co.,  155  Fed.  821,  S41 
[mod  168  Fed.  466.  9S  CCA  421.  and 
clt  Cyc};  StanWood  v.  Wlshard.  1S4 
Fed.  959;  Btanwood  v.  Wtshard,  128 
Fed.  499. 

Ala. — Slngo  v.  Bralnard.  17S  Ala. 
64,  65  8  603. 

Cat— Sutliff  V.  aunle,  4  CaL 
Unrep.  Cas.  697,  37  P  224. 

Ga. — Crayton  v.  BpuUoek,  87  Ga. 
326,  13  SE  561;  tar«r  V.  Baker,  S6 
Oa.  468,  12  SE  684. 

Ida. — Ainsworth  v.  Harding.  22  Ida. 
646,  658,  128  P  92  [clt  Cyc], 

111. — Sutherland  v.  Reeve,  161  HI. 
384,  38  NE  130  [aff  41  111.  A.  2961: 
McDowell  V.  Mllroy.  C9  IIL  498;  Trot- 
ter V.  Smith,  69  111.  240. 

Ind.— Hughes  v.  Wlllson,  128  Ind. 
491,  86  NE  60. 

Iowa. — Phillips  V.  Blair,  88  Iowa 
649. 

La.— Bradley  v.  Davis,  128  La.  C86. 
«96,  6S  8  17  fquot  CycJ:  Hoas  Snoe. 
42  La.  Ann.  10»,  8  8  888. 

Me.— Brlggs  v.  Hodgdon,  78  Ma 
614,  7  A  887. 

Mich.~Gott  V.  Brtgham.  41  Mlek 
227,  2  NW  6;  Humphrey  v.  Hard,  SI 
Mich.  486. 

Hisa— Cameron  v.  Ijavlfl;  68  Mtoa 
601. 

Mo. — Bucher  v.  Hohl.  199  Ho^  8». 
97  SW  922:  Eoff  v.  Irvine,  IBS  M& 
378,  18  SW  907,  32  AmSR  609. 


For  latav  oases,  dsrslopaunta  and  eluu«sa  in  the  law  see  cumulative  Annotations,  same  tltl< 
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feaalonal  relation.  An  attorney  cannot  make  ase  of 
any  knowledge  acquired  by  him  through  his  profes- 
sional relations  with  hia  client,  to  promote  bis 
own  advantage,  bat  in  every  such  case  will  be  con- 
clnsively  presumed  to  be  acting  for  his  client's 
benefit."'  Nor  can  the  attorney,  in  such  a  case,  make 
use  of  any  knowledge  thus  acquired  to  impeach  the 
proceedings  by  which  his  client  acquired  title.** 
This  obligation  of  fidelity  which  an  attorney  owes 
to  his  client  is  a  continuing  one;  he  cannot  make 
Dse  of  any  knowledge  acquired  from  his  client  or 
through  his  professional  relation  for  his  own  advan- 
tage, adverse  to  the  interests  of  his  client,  or  those 
claiming  through  him,  even  after,  the  confidential 
relations  have  ceased.**  In  order  to  call  the  role 
into  play  the  relation  of  attorney  and  client  mast 
have  subsisted  between  the  parties  "*  with  respect  to 

N.  Y.— Case  of  Carroll,  8B  N.  T. 
385;  Matter  of  PlaDoery,  150  App. 
Dlv.  3<9.  1S5  NYS  612  faff  212  N.  Y. 
610  mem,  lOS  MB  S30];  Nichols  v. 
Riler,  lis  App.  Dlv.  404,  103  NYS 
554 :  Eiatch  v.  Pogerty,  33  N.  Y. 
Super.  l«e,  10  Abb^NS  147,  40  How 
Pr  492;  Haje  v.  De  Young.  39  Misc. 
3«6,  79  NYS  868;  OtddlogB  v.  Bast- 
man,  6  Paige  661. 

N.  C— Qooch  V.  Peebles,  lOS  N.  C. 
411.  11  8E  415. 

N.  D. — Patterson  Idtnd  Co.  v. 
Lynn,  27  N.  D.  391,  392,  147  KW  266 
[quot  Cye}. 

Pa. — Smith  Brotherline,  62  Pa. 
461;  Henry  v.  Ralnian,  £5  Pa.  854,  64 
AniD  703;  Galbraith  v.  Elder,  3  Watta 
SI;  Hockenbury  v.  Carlisle.  S  VTatts 
&  S.  348:  Cleavinger  v.  Relmar,  3 
Watts  *  8.  466. 

R.  I. — Stephens  v.  Dubois,  31  R.  I. 
138,  78  A  363,  140  AmSR  741. 

Tex^ — ^Uorria  v.  Brown,  (Civ.  A.) 
173  8W  2t6  (holding  that,  where  an 
attorney  purchases  property  ad- 
versely to  nla  client,  he  cannot  con- 
tend as  against  the  client  tliat  his 
vendor's  title  was  void). 

Vlu— Davia  V.  Smith.  43  Vt  269. 
W.  Va.— Jackson  v.  Strader,  61  W. 
Va.  161,  163.  66  SB  117  [clt  Cyo]. 

Knc.— Hall  v.  Hallet.  1  Cos  Ch.  134, 
140,  29  Reprint  1096  (where  Lord 
Thurlow  observed:  "No  attorney  can 
be  permitted  to  buy  in  thlnga  In  a 
course  of  litigation,  of  which  litiga- 
tion he  has  the  management."  With- 
in this  principle  are  purchases  by 
asst^ees  in  bankruptcy,  their  agent 
or  attorney) :  Holman  v.  Loynea,  4 
De  O.  M.  &  a.  270,  53  BngCh  216,  43 
Reprint  610;  Ex  p.  Hughes,  6  Ves.  Jr. 
617.  31  Reprint  1223. 

Ont.— Howard  v.  Harding,  18  Orant 
Ch.  (U.  C_J  181;  Graves  v.  Henderson, 
S  Grant  Ch.  (U.  C.)  1. 

[a]  A.  jv/Ugmmat  rendered  against 
a  smjmssliiii  during  the  course  of  Its 
settlement,  even  though  twelve 
months  have  expired  since  it  was 
rendered  and  no  appeal  has  been 
taken,  cannot  be  bought  by  the  at- 
torney of  the  admlnrstrator  except 
for  the  succession.  Hoss'  Succ.,  42 
lA.  Ann.  1022,  8  S  833. 

[b]  Attcwnsys  olerk  ygchaslBr 
uauu  ill,  if.  Where  a  mortgagee  con- 
sulted a  solMitor  who  turned  her  over 
to  his  olerk  to  assist  her  gratuitous- 
ly, and  the  clerk,  by  reason  of  the 
Information  derived  during  such  em- 
ployment, bought  the  mortgage  for 
leea  than  half  the  amount  thereof, 
he  was  held  a  trustee  for  the  bene- 
fit of  the  mortgagee.  Hobday  v. 
Peter*.  28  Beav.  349,  54  Reprint  400. 

tej  VaUnr  aaortirace  to  aeonre  at- 
tocMT**  psnoaal  claim — Where  a 
client  left  notes  given  for  the  pur- 
cliase  price  of  machinery  with  his  at- 
torney for  collection,  the  notes  stat- 
ing* that  the  machinery  should  he- 
Ions'  to  the  client  until  paid  for.  and 
the  attorney  took  a  mortgage  on  the 
machineiT.  and  recorded  it,  to  secure 
an  Indebtedness  to  himself,  the  attor- 
ney's nsortga^  did  not  take  priority 


the  particular  transaction  in  question.'* 

Bights  of  one  pvrchHing  from  cUont  The  rif^ht 
to  hold  the  attorney  as  trustee  in  such  eases  does 
not  extend  to  one  purchasii^  from  the  client  with 
full  knowledge  of  the  facts;"'  an  innocent  porehaser 
from  the  client,  however,  is  entitled  to  all  the  equi- 
ties existing  in  favor  of  his  assignor.'" 

One  who  purchases  from  an  attorney  with  notice 
that  the  attorney's  title  is  subject  to  equities  in 
favor  of  a  client  takes  subject  to  such  equities."' 
209]  b.  At  Judicial  Sale.  While  an  attorney 
has  no  implied  authority  to  purchase  for  his  client 
land  sold  in  judicial  proceemngs  in  which  he  was 
employed,*  if  he  purchases  such  laud  the  law  pre- 
sumes that  he  acted  for  his  client,  and  regards  him 
as  his  client's  trustee.'  It  is  immaterial  that  the 
purchase  was  made  by  another,  as  long  as  the  at- 


over  bis  client's  subsequent  mort- 
gage, for  the  reason  that  an  attor- 
ney cannot  sutiordlnate  the  rights 
and  interests  of  his  client  to  his 
own.  Taylor  v.  G^ker,  30  8.  C  233, 
9  SB  115. 

M.  U.  S.— Doster  v.  Scully.  27  Fed. 
782  (holding  that  the  rule  that  a  law- 
yer cannot  profit  by  speculating  on 
Incorrect  advice  given  by  him  to  his 
client  would  not  apply  where  It  ap- 

rieared  doubtful  whether  the  lawyer 
n  fact  misstated  to  a  party  that  an 
attachment  was  a  prior  Hen  to  a 
mortgage,  the  contrary  being  the 
case,  and  where  It  was  also  doubtful 
whether  the  relation  of  attorney  and 
client  existed  and  whether  the  an- 
swer In  fact  given  to  a  general  Ques^ 
tion  might  not  have  been  abstractly 
correct). 

Ga. — Larey  t.  Baker,  86  Oa.  468, 
12  SB  634.  . 

N.  T.— Hatch  v.  Fogerty,  31  N.  T. 
Super.  166,  10  AbbPrNS  147,  40  How 
Pr  432. 

Tex. — ^Home  Inv.  Co.  v.  Strange, 
(Civ.  A.)  162  SW  610. 

Wash. — Carson  v.  Fogg,  34  Wash. 
448.  76  P  112. 

sa.  Lacey  v.  Waples,  28  Iia.  Ann. 
168;  Davis  v.  Kline.  96  Mo.  401,  9 
SW  724,  8  LRA  78:  Hatch  v.  Fogerty, 
33  N.  T.  Super.  166,  10  AbbPrNS  147, 
40  HowPr  492.  And  see  Taylor  V. 
Blacklow,  3  Blng.  N.  Cas.  SSS,  38  BCL 
116.  132  Reprint  401  (where  an  at- 
torney, employed  to  raise  money  on  a 
mortgage,  learned  of  the  existence 
of  certain  defects  and  disclosed  them 
to  another  person,  as  a  consequence 
of  which  his  client  was  subjected  to 
litigation  and  Injury,  It  was  held 
that  the  client  might  hold  him  liable 
for  such  damage). 

•4.  Downard  v.  Hadley,  116  Ind. 
131.  18  NE  4S7;  Sandford  v.  Flint,  108 
Minn.  399,  122  NW  315;  Nichols  v. 
Riley,  118  App.  Dlv.  404,  409,  103 
NTS  554  (where  it  was  said:  "It 
may  well  be  held  that  to  Insure  the 
utmost  fidelity  of  an  attorney  he 
should  be  t>arred  from  ever  after, 
without  bis  client's  consent,  making 
private  gain  out  of  a  sale  which  he 
was  once  employed  to  prevent.  This 
rule  may  well  be  dictated  by  public 
policy  end  is  In  accord  with  the 
Jealous  care  the  courts  have  taken  to 
guard  sacredly  the  relations  of  at- 
torney and  client");  Carter  v.  Palmer, 
8  CI.  A  F.  657,  8  Reprint  266  (holding 
that  "the  employment  of  counsel  as 
confidential  legal  adviser  disables 
him  from  purchasing  for  his  own 
benefit  charges  on  his  client's  estates, 
without  his  permission:  and  although 
the  confidential  employment  ceases, 
the  disability  continues  as  long  as 
the  reasons  on  which  It  is  founded 
continue  to  operate" ) .  Compare 
Grants  v.  Deadwood  Terra  MIn.  Co., 
17  S.  D.  61,  95  NW  277  (where  it  was 
held  that,  after  the  termination  of 
defendant's  retainer,  he  occupied  no 
trust  relation  to  his  client  Involving 
a  liability  to  account  to  htan  in  ac- 
quiring adverse  Interests). 


[a]  If  sa  attoney  Is  letalnsd  to 
dsxeBd  a  pactioiilar  mtm  to  real  es- 
tate he  may  never  thereafter,  unless 
his  client  consents,  buy  the  opposing 
title  without  holding  it  in  trust  for 
those  then  having  the  title  he  was 
employed  to  sustain.  Henry  v.  Ral- 
man.  26  Pa.  354,  64  AmD  703. 

[b]  TermlnatlaLff  relatloa  In 
dSF  to  TM  St  sals. — An  attorney  will 
not  be  allowed  to  terminate  the  rela- 
tion of  attorney  and  client  In  order 
that  he  may  buy  In  his  client's  prop- 
erty at  a  Judicial  sale.  Ex  p.  James, 
8  Ves.  Jr.  337,  362,  32  Reprint  386 
(where  application  was  made  to  re- 
strain the  solicitor  of  an  assignee  In 
bankruptcy  from  bidding  at  a  bank- 
rupt sale.  Lord  Eldon  aatd:  "With 
respect  to  the  question,  now  put, 
whether  I  will  permit  Jones  to  give 
up  the  office  of  solicitor,  and  to  bid,  I 
cannot  give  that  permission.  If  the 
principle  is  right,  that  the  solicitor 
cannot  buy,  it  would  lead  to  all  the 
mischief  of  acting  up  to  the  point 
of  the  sale,  getting  all  the  informa- 
tion, that  may  be  useful  to  him,  then 
discharging  himself  from  the  charac- 
ter of  solicitor,  and  buying  the  prop- 
erty. Infinite  mischief  would  be  the 
consequence  In  a  number  of  cases"). 

98.  Casserleigh  v.  Green.  12  Colo. 
A.  61fi,  66  P  189  [atr  28  Colo.  398.  66 
P  321;  Francisco  v.  Dove,  231  111.  408, 
88  KB  206;  Beale  v.  Baniett,  64  SW 
838,  23  KyL  1118. 

[a]  TUrd  itersoas  cannot  set  up 
the  right  of  an  attorney's  client  to 
treat  an  attorney  as  trustee.  It  Is 
solely  a  question  between  the  attor- 
ney and  his  client.  Leach-  v.  Fowler, 
22  Ark.  143;  Bates  v.  Soothe,  20  Ark. 
688. 

96.  Casserleigh  v.  Green.  12  Colo. 
A.  615,  66  P  1S9  [aft  28  Colo.  392,  65 
P  321:  Sandford  v.  Flint,  108  Minn. 
390,  122  NW  316;  Jackson  v.  Strader, 
61  W.  Va.  161.  66  SE  117;  Kllboum 
V.  Arnold,  6  Ont.  A.  168. 

97.  Cowan  v.  Barret.  IS  Mo.  267. 

98.  Downard  v.  Hadley,  116  Ind. 
131,  18  NE  467:  Henry  V.  Ralman,  26 
Pa.  354,  64  AraD  703. 

99.  Henry  v.  Ralman,  26  Pa.  364, 
64  AmD  703. 

1.   See  supra  J  167. 

9.  U.  S. — ^Paclflc  R.  Co,  v.  Ketohum, 
101  U.  S.  239.  26  L.  ed.  932;  Byera  v. 
Surget,  19  How.  303.  15  L.  ed.  670; 
Stockton  V.  Ford,  11  How.  232.  13  L. 
ed.  676;  Doster  v.  Scully.  27  Fed. 
782;  Manning  v.  Havden.  16  F.  Caa 
No.  9,048,  5  Sawy.  860  ti«v  on  Other 
grounds  106  U.  S.  686,  1  SOt  617,  27 
L.  ed.  806].  _  ^, 

Ala.— Pearce  v,  (3amble,  78  Ala.  841. 

Ark.— Wright  V.  Walker.  30  Ark. 

Colo. — Owers  v.  Olathe  Silver  Mln. 
Co.,  6  Colo.  A.  1.  39  P  980. 

aa. — Holmes  v.  Holmes,  106  Oa. 
868,  33  SE  216;  Crayton  v.  SpuUock, 
87  Ga.  326.  13  SE  661;  Kennedy  v. 
Redwine.  59  Ga.  327. 

Ill.—Mansfleld  v.  Wallace,  217  HI- 
610,  75  NE  682;  Herr  v.  Payson,  157 
IlL  244,  41  NE  738;  Hess  v.  Voss.  52 
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tomey  has  an  agreement  to  share  the  profits  with 
him.'  Under  some  ciroamstances  plaintiff's  attorney 
purchasing  at  an  execution  sale  may  be  held  as  trus- 
tee, not  only  for  the  benefit  of  his  own  olient,  bat 
also  for  that  of  the  execution  debtor.* 

Tax  sales  and  sales  of  similar  character.  The  gen- 
eral rule  embraces  purchases  at  tax  sales  as  well  as 
at  other  judicial  sales,*  and  comprehends  also  pur- 
chases of  the  same  character,  although  not  made  at 

m.  472;  Moors  v.  Bracken,  27  lU. 
23. 

Iowa. — Relckhoff  v.  Brecht,  51 
Iowa  838.  2  NW  522;  Harper  v.  Perry, 

28  Iowa  57. 
Kan. — Cunningham    v.    Jones,  87 

Kan.  477,  15  P  572,  1  AmSR  257. 
Ky. — Malone  v.  Lebus,  96  SW  519, 

29  KyL  800;  Phillips  v.  PhllUpa.  80 
SW  826,  26  KyL  145;  Smith  v. 
Thompson,  7  B.  Mon.  306;  Buaey  v. 
Hardin,  2  B.  Mon.  407;  Scott  v. 
Wickllffe,  1  B.  Mon.  153;  Howell  v. 
McCreery.  7  Dana  S8S;  Forman  v. 
Hunt,  3  Dana  614. 

La. — Brlgham  v.  Newton,  49  LA. 
Ann.  1539.  22  S  777.  . 

Mich. — Taylor  v.  Tounff,  66  Mich. 
286.  22  NW  799.       ^  ^,  _ 

MlsB. — Johnson  v.  Outlaw,  56  MlM. 
541. 

Mo.— Bucher  v.  Hohl,  199  Mo.  320, 
97  SW  922,  116  AmSR  492;  Ward  V. 
Brown.  S7  Mo.  468;  Bliss  v.  Prlch- 
anJL  67  Mo.  181;  Warren  v.  HawUina, 
49  Mo.  187;  Aultman  v.  Loring,  76 
Mo.  A.  66:  Wllber  v.  Roblnaon,  29 
Mo.  A.  167;  Edwards  v.^Oottn^^E* 
25  Mo.  A.  649;  Burke  V.  Daly.  14  Mo. 

Nebf. — Olson  V.   LAmb,   66  Nebr. 
104.  76  NW  438,  71  AmSR  670. 

N.  T.— Case  v.  Carroll,  36  N. 
886;  Bush  v.  Halsted,  121  App.  Div. 
638,  106  NTS  133;  Johnatono  v. 
O-donnor,  21  App.  Dlv.  77,  47  NTS 
425  [aff  162  N.  T.  639  mom,  57  NE 
1113  mem];  In  re  Friedman.  27  Hun 
301:  Hawley  v.  Cramer,  4  Cow.  717; 
Oiddtngs  V.  EiiBtman,  6  Paige  obi; 
Howell  V.  Baker,  4  Johna.  Ch.  118. 

pj.  C. — Gooch  V.  Peebles,  106  N.  C 
411.  11  SE  415.      ^  _  „ 

Oh — Wade    v.    Pettibone,    11  Oh. 
67,  37  AmD  408. 

Okl. — Harrison  v.  Mur[)hey.  :i9  Okl. 
648,  135  P  1137.  49  LUAXW  ID  .;'. 
Pa. — Fisher  v.  Knox,    1.5   l  ;i  62A 


a  judicial  sale.* 
When  purdiMe  by  attorn^  Talld.  The  mle  againai 

purchases  by  an  attorney  is  not  inexorable,  and  sndi 
a  purchase  may  be  valid  where  the  attorney  can 
show  satisfactorily  that  he  has  purchased  for  him- 
self with  his  client's  consent,  and  that  the  trans- 
action was  in  every  way  fair  and  not  to  his  client's 
disadvantaged  Nor  does  the  rule  preclude  an  at- 
torney fnmi  buying  a  title  where  the  same  has 


■  Roblnaon,   (Civ.  A.) 

V.   Wlllard.   44  Vt. 


53  AmD  503:  Downey  v.  fJeirard.  i 
Grant  64;  Cleavinger  v.  il<;iiii:ir.  3 
Watts  &  S.  486;  Devinney  v.  Norrls 
8  Watts  314:  Leisenrlng  v.  Bl;ick.  5 
Watts  303,  30  AmD  322;  Whitman  v. 
O'Brien,  29  Pa.  Super.  208:  Albright 
V  Mercer.  14  Pa.  Super.  63;  Barrett 
V.  Bamber,  9  Phlla.  ^2. 

Tex. — Douglass  v.  Blount.  95  Tex. 
869,  67  SW  488.  58  LBA  699;  Thomas 
V.  Morrison.  92  Tex.  329  48  SW  500; 
Randell  v.  Roblnaon.  (Civ.  A.)  146 
SW  717. 

Vt. — Wheeler 

**Wash. — Carson  v.  Fogff.  34  Waah. 
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Va. — Butcher  v.  ChldoBter,  68 
W  Va.  488.  68  SE  1009;  Newcomo  v. 
Brooks.  16  W.  Va.  32. 

Wis.— Ellis  V.  Allen,  99  Wla.  698. 
74  NW  637,  75  NW  949;  (yOell  v. 
Rogers,  44  Wis.  136;  In  re  Taylor 
Orphan  Asylum.  36  Wis.  534. 

£ng.— Ex  p.  James,  8  Vea.  Jr.  837, 
82  Reprint  886;  Atklna  v.  Delmege. 
12  Ir.  Bq.  1. 

[a]  SMMoa  for  Tula,— (1)  The  rule 
that  a  client  has  the  right  to  treat 
all  acta  of  his  solicitor  touching  his 
Interest  as  done  for  hia  benefit  Is 
well  established,  and  la  founded  on 
sound  policy  and  clear  principles  of 
equity.  Wheeler  v.  Wlllard.  44  Vt, 
640.  (2>  "This  rule  is  alike  neces- 
sary to  preserve  the  dignity  and  in- 
tegrity of  the  legal  profession,  and 
to  protect  the  interests  of  a  depend- 
ent and  confiding  clientage;  and  in 
the  enforcement  of  It  courts  will  not 
hesitate,  becaasa  the  Injury  to  the 
client  aoea  not  fully  appear,  or  a 


poattlve  Intention  on  the  part  of  the 
attorney  to  gain  an  advantage  Is  not 
shown."  Manning  t.  Hayden,  16  F. 
Cas.  No.  9,043.  6  Sawy.  860,  881  [rev 
on  other  grounds  106  u.  8.  686,  1  SCt 
617.  27  L.  ed.  806]. 

[b]  "The  law  wlU  BOt  stop  to  tB- 
Qulxe  Into  uotlvee  and  Intention  S| 
nor  to  calculate  whether.  In  fact,  a 
profit  has  been  made;  but  whenever 
advised  that  the  attorney  holds,  aa 
his  own,  property  In  relation  to  which 
he  had  been  Intrusted  with  guarding 
the  Interests  of  his  client,  it  will 
compel  blm  to  hold  aa  trustee,  and 
not  aa  owner."  Johnaon  v.  Outlaw, 
66  Mlas.  641,  646. 

Ic]  Attomej  boldliif  ■erexal 
Jnagmmtm^  (l)  Where  an  attorney 
con  trot  a  for  several  clients  two  or 
more  judgmenta.  he  may  have  the 
debtor's  nroperty  sold  under  the 
aanlor  Judgment,  and  may  purchase 
it  for  his  clients;  but  If  he  purchases 
for  himself,  the  law  regards  him  as 
holding  the  legal  title  in  trust  for  his 
clients,  and  not  as  owner  of  the 
property,  and  any  of  such  clients  may 
claim  the  property;  and.  by  refunding 
the  money  paid  out  by  the  attorney, 
such  client  will  become  entitled  to 
the  benefit  of  the  purchase.  John- 
son V.  Outlaw.  66  Miss.  541.  <2)  In 
such  a  case  the  attorney  cannot  be- 
come the  purchaser  of  property  aold 
under  the  execution  for  the  benefit 
of  only  a  portion  of  his  clienta,  and 
against  the  Intereat  and  without  the 
consent  of  the  others.  Hawley  v, 
Cramer,  4  Cow.  (N.  T.)  717.  (8) 
Nor  can  he  purchase  the  property  for 
a  sum  less  than  the  whole  amount 
of  the  executions.  Leisenring  v. 
Black,  6  Watts  (Pa.)  303,  80  AmD 
322.  (4)  But  this  last  propoaltion  la 
queetionable.  Johnson  v.  Outlaw,  su- 
pra. 

[d]  Optioa  of  Ollent^A  client 
may  elect  to  treat  bis  attorney's  pur- 
chase as  for  his  benefit,  but  he  is 
not  bound  to  do  so.  See  Smith  v. 
Thompson,  7  B.  Mon.  (Ky.)  306; 
Thomas  v,  Morrison,  92  Tex.  329,  48 
SW  500  [mod  (Civ.  A.)  46  SW  46]. 

[e]  Xeoorded  Judgment  aold  on 
execmtion  against  Judgment  creditor 
and  xrarohased  by  us  attomer^— 
Where  a  Judgment  recovered,  record- 
ed, and  thereby  made  a  lien  on  the 
Judgment  debtora'  real  estate,  under 
the  laws  of  Louisiana,  Is  seised  and 
sold  on  execution  against  the  Judg- 
ment creditor,  and  Is  purchased  by 
the  attorney  who  brought  the  suit  In 
which  the  Judgment  was  originally 
recovered,  such  attorney  holds  It  In 
equity  in  trust  for  the  oenent  of  his 
client,  the  Judgment  creditor.  Stock- 
ton V.  Ford,  11  How.  (U.  S.)  282, 
247,  13  L.  ed.  676  (wherff  Nelson,  J., 
aaid:  "It  Is  true,  this  Is  not  the 
case  of  an  attorney  purchasing  prop- 
erty under  an  execution  which  he 
has  Issued  on  a  Judgment,  the  usual 
case  In  which  a  court  of  equity  has 
Interfered,  and  declared  the  purchase 
to  have  been  made  in  trust  for  the 
client.  But  the  principle  Is  th«  same. 
He  had  the  charge  of  the  Judgment, 
and  was  intrusteo  with  the  manage- 
ment of  It  for  the  purpose  of  collec- 
tion; and  can  be  allowed  to  do  no 
act  In  the  absence  of  the  client  and 
without  his  consent  concerning  It,  by 
which  he  may  derive  an  advantage 
at  the  expense  of  the  client"). 

8.  Bush  V.  Halsted.  ISl  App.  Dlv. 
538.  106  NYS  183. 

4.  Bcott  V.  Wlckllfte,  1  R  Hon. 
(Ky.)  S6S  (where  various  notes  pay- 


able to  A  were  assigned  to  an  attor- 
ney as  collateral  security  for  de- 
mands then  in  the  latter'a  hands  for 
collection,  with  power  to  collect  said 
notes  and  apply  the  proceeds  In  sat- 
isfaction oi  said  demands.  It  wu 
held  that  the  attorney  became  a  tnu- 
tee  for  both  debtor  and  creditor,  and 
might  In  equity  be  compelled  to  ac- 
count to  the  administrators  of  A); 
Howell  V.  Baker,  4  Johns.  Ch.  (N.  T.) 
118  (where  plalntHTs  attorney  bought 
In  the  farm  of  defendant  toe  a 
grossly  Inadequate  price,  at  a  ml* 
on  execution  held  on  a  vary  atormr 
day,  when  no  other  persona  were 
present  to  bid.  It  was  held  that 
under  the  circumstances  the  purchase 
was  to  be  considered  In  trust  for  the 
respective  interests  of  the  parties; 
and  the  debtor,  on  a  bill  filed  by  him 
for  that  purpose,  was  allowed  to  re- 
deem the  estate  on  paying  the  bal- 
ance due  on  the  execution  and  the 
purchase  money  with  interest). 

5.  Ark.— Wright  v.  Walker,  SO 
Ark.  44. 

Kan.- — Cunningham  v.  Jones;  87 
Kan.  477.  15  P  572,  1  AmSR  267. 

Mich. — Boardman  v.  Boosewlnkd. 
121  Mich.  820.  80  NW  87. 

Mlsa.— Sullivan  v.  Walker,  12  3  250. 

Mo.— (Boff  V.  Irvine,  108  Ho.  878, 
18  SW  907.  32  AmSR  609. 

S.  C— Wilson  V.  Cantrell,  40  a  a 
114,  18  SE  517. 

Tex. — Henyan  v.  Trevlno,  (Civ.  A.) 
137  SW  468,  482  [clt  Cyc]. 

W.  Va. — Butcher  v.  Chideater.  68 
W.  Va.  488,  69  SB  1009. 

[a]  seimbaTsemant  for  taaaa 
paldi-^An  attorney  who  has  fmudu- 
lently  attempted  to  overreach  hia 
clients  Is  not  entitled  to  reimburse- 
ment for  taxes  paid  under  the  scheme 
to  defraud.  Benyan  v.  Trevino,  (Tez. 
Civ.  A.J  1S7  SW  468. 

8.  (Saffney  v.  Jones,  18  Wash.  Sll, 
61  P  461  (purchase  at  private  sale 
from  Judgment  debtor). 

7.  Cal. — Fisher  v.  Hclnemey,  13T 
Cal.  28,  69  P  622.  907.  92  AmSR  68. 

III. — ^Herr  v.  Payson,  167  111.  244. 
41  NE  732:  Hess  v.  Voss,  62  III.  472. 

Iowa. — Page  v.  Stubbs,  89  Iowa 
637. 

La. — Hyams  v.  Hemdon,  36  lA 
Ann.  879:  Relf  v.  Ives.  10  La.  509. 

Wia, — McKenna  v.  Van  Blarcon. 
109  Wis.  271.  86  NW  822. 

But  see  Newcomb  v.  Brooks,  IG  W. 
Va.  32  (where  Judge  Qreen.  In  an 
elaborate  opinion,  has  extended  the 
principle  to  all  fiduciary  relations, 
and  has  expressed  doubt  whether  an 
attorney  In  any  case,  even  wttb  the 
fx>nsent  of  his  client,  can  purchase 
property  sold  for  the  benefit  of  his 
client  at  a  Judicial  sale  pendlnK  the 
suits,  or  on  an  execution  after  judg- 
ment). 

[a]  ZllnatrattoBB. — (1)  The  pur- 
chase, by  a  solicitor  of  a  railroad 
company,  of  Ita  property  at  a  Judicial 
sale  made  purauant  to  a  decree  In  a 
forecloaure  ault.  is  not  of  itsdf  nec- 
essarily invalid.  It  will,  howevw,  be 
closely  acrutmised.  but  until  Im- 
peached must  stand.  Padflc  R.  Ool  v. 
Itetchnm,  101  U.  S.  289,  S5  L.  ed.  »S2. 
<2)  Bo  an  attorney  employed  to  wve 
lands  from  condemnation  on  execu- 
tion may  nevertheless  purchase  the 
land  when  sold  by  the  sheriff.  De- 
vinney V.  Norrls,  8  Watts  (Pa.)  81*. 
(8)  And  where  the  administrator  asd 
heirs  decided  not  to  bid  in  land  aoM 
under  a  first  trust  deed  In  order  to 
protect  a  second  trust  deed  baM  by 
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ATTORNEY  AND  CLIENT 


[6C.J.]  685 


passed  from  Ms  client  to  others  without  bad  faith 
on  the  part  of  the  attorney.* 

BatiflcatioiL  or  estoppel  A  client  by  afterward 
dealing  with  bis  attorney  as  the  owner  may  ratify 
the  purchase  or  estop  himself  from  claiming  the 
benefit  thereof.* 

Dfligence  rodnired  of  dient.  A  client's  right  to 
claim  the  benefit  of  any  purchase  by  his  attorney 
must  be  exercised  within  a  reasonable  time;  it  is 
impliedly  waived  unless  so  exercised/^  particularly 
where  Uiere  has  been  no  moral  tnrpitnde  in  the 
conduct  of  the  attorney,  or  where  a  delay  in  the 
assertion  of  the  client's  rights  will  affect  the  posi- 
tion of  the  parties  to  Uie  transaction,  or  the  valne 
of  the  property.*^ 

An  attorney  who  gostains  no  pFofesslonftl  relation 
to  the  pwrtieB  conoemed  may  purchase  property  at 
judicial  sales  in  the  same  manner  as  other  persons.^' 
210]  c.  Ontstaading  Olainu  agalmit  Olient. 
An  attom^  eannot,  without  his  elient's  eonsent. 


buy  and  hold  for  himself  or  a  third  person  claims 
outstanding  against  his  client  or  his  client's  estate, 
but  will  hold  such  claims  as  trustee  for  his  client 
or  the  estate.^* 

Baying  outstanding  advow  title.  If  an  attorney 
after  being  employed  to  draw  a  deed  or  examine 
the  title  to  certain  lands  buys  an  outstanding  title 
to  the  land  adverse  to  that  of  his  client,  even  though 
the  latter  has  his  title  in  contemplation  only  and 
has  not  yet  purchased,  he  buys  it  for  his  client,  uid 
the  latter  may  elect  to  take  it  on  reimbursing  the 
attorney  for  the  amonnt  expended  in  the  purchase.** 
The  rule  is  carried  to  the  extent  that  a  purchase 
by  the  attorney  of  an  adverse  title  after  the  rela- 
tion of  attorney  and  client  has  ceased  to  exist  be- 
tween the  parties  is  forbidden  equally  with  a  pur- 
chase made  while  the  relation  exists."  But  an  at- 
torney has  the  right  to  purchase  claims  against  his 
former  client  where  in  doing  so  he  uses  no  informa- 
tion obtained  as  counsel,  and  takes  no  unfair  advaa- 


the  estate,  an  attorney  for  the  ad- 
ministrator could  buy  the  land  for 
his  own  benefit.  Elwlnc  v.  .Panisb, 
148  Mo.  A.  492,  128  SW^38. 

[b]  Amtmmat  tbrnt  «ttoni«T  aluai 
MTCOSM  and  hold  for  ■■DUUIltiirw 
Md  t—m. — ^Wbere  there  is  an  express 
agreement  that  the  attorney  shall 
porchase  lands  at  the  sale  and  hold 
them  aa  security  until  his  expenses 
and  fees  are  paid,  the  attorney  can- 
not, by  notice  to  his  client,  terminate 
the  trust  relation  so  as  to  hold  for 
bis  own  benefit;  a  superior  title  ac- 
quired by  him  after  such  notice  In- 
ures to  the  benefit  of  his  client,  sub- 
ject to  tbe  attorney's  lien  for  ex- 
penditure^ and  when  that  Is  satisfied 
the  client  la  entitled  to  an  accounting 
and  a  reconveyance  of  the  entire  title. 
Bdwards  V.  Gottachalk,  26  Mo.  A. 

[c]  FarohaM*  by  aa  att(nB«r  m- 
heUL — The  Ruby.  SB  Fed.  €22;  Pack 
V.  Crawford,  29  Ark.  489;  Fisher  v. 
Mclnerney,  137  Cal.  28.  «9  P  822,  907. 
9i  AmSR  68;  Porter  v.  Peckbam.  44 
Cal.  204;  Baker  v.  Davenport  First 
Nat.  Bank,  77  Iowa  816.  42  NW  462; 
Baker  v.  Davis,  SB  Iowa  184;  Caldwell 
V.  Bleeer,  76  Kan.  49,  90  P  1096: 
Phillips  v.  Phillips.  80  SW  820,  827, 
26  KyL  145  [reh  den  81  SW  689.  26 
KyL  415.  and  clt  Cyc];  Belf  v.  Ives, 
20  Tj>,  S09;  Rogers  v.  Gaston.  43 
Minn.  189,  45  Nw  427:  Grayson  v. 
Weddle,  83  Mo.  522;  W^de  v.  Pettl- 
bone,  14  Oh.  557  [aff  reh  11  Oh.  67. 
37  AmD  408];  Devlnney  v.  Norrls.  8 
Watts  (Pa.)  314;  Dobbins  v.  Stevens, 
17  Serg.  A  R.  (Pa.)  13;  Wilson 
Cantrell.  40  S.  C.  114.  18  8E  617;  Le 
Conte  V.  Irwin,  19  S.  C.  664;  Carson 

KoffB,  34  Wash.  448,  76  P  112. 

[dl  VnxohMes  by  aa  attorner  sot 
«A««d-~Kreltcer  v.  Crovatt.  94  Ga. 
894,  21  SB  886;  Crayton  v.  SpuUock, 
87  aa.  326,  18  SB  681;  Bush  v.  Hal- 
ated,  121  App.  Div.  638,  106  NTS 
IS3  (purchasea  by  a  secret  agent  at  an 
auction  conducted  by  an  attorney): 
Oooctt  V.  Peebles.  106  N.  C.  411.  11  8E 
415;  Randell  v.  Robinson,  (Tex.  Civ. 
A.)  14«  SW  717;  In  re  Taylor  Orphan 
Amytnm,  38  Wis.  534. 

8.  Harrison  v.  Hurpbey,  89  Okl. 
548,  ISS  P  1187,  49  iRAlfS  1059; 
Butcher  v.  Chldeater.  88  W.  Ya.  488, 
68  BE  1009.  See  also  Williams  v. 
Maxwell,  45  W.  Va.  2H,  81  8E  909 
(holdlncr  that,  where  an  attorney  no- 
tified tiis  client  of  the  time  and  terms 
of  a  judicial  sale  of  his  property,  and 
notified  him  of  the  result  soon  after 
tbe  sale  and  confirmation,  and  no  ob- 
jection was  made  by  the  client,  the 
relation  of  attorney  ceased  u  to  the 
land  itself,  so  that  the  attorney  could 
tberea^er  purchase  an  interest  in  the 


after  aaalgnmaiit  of 

 An     attorney    for  the 

owner  ot  a  Judgment  ia  not  dlsauali- 


fied  to  purchase  real  estate  sold  on 
execution  to  satisfy  the  Judgment  at 
a  sale  held  after  his  client  has  as- 
signed the  Judgment  to  a  stranger 
who  has  not  employed  him.  Caldwell 
V.  Bigger.  76  Kan.  49,  90  P  1095. 

9.  Olson  V.  Lamb,  66  Nebr.  104,  78 
NW  488.  71  AmSR  470. 

10.  U.  S.— Marsh  v.  Wbltmore,  21 
Wall.  178.  22  L.  ed.  482.  See  how- 
ever Manning  v.  Hayden,  16  F,  Cas. 
No.  9,043,  5  Sawy.  3S0  [rev  on  other 
grounds  106  U.  S.  586,  1  SCt  617,  27 
L.  ed.  308]  (where  a  lapse  of  eleven 
years  was  held,  under  all  tbe  circum- 
stances of  tbe  case,  not  to  be  laches). 

111. — Herr  v.  Payson,  157  111.  244, 
41  NE  732;  Elmore  v.  Johnson.  143 
III.  613.  82  NE  413,  86  AmSR  401,  21 
IiRA  366. 

Iowa. — ^Bokrote  v.  Myers,  41  Iowa 
824. 

Hiss. — Johnson  v.  Outlaw.  58  Ulas. 
641. 

Mo. — Ward  v.  Brown,  87  Mo.  488 
(nine  years);  Bliss  v.  Frlchard,  87 
Mo.  181  (eight  years);  Wllber  v. 
Robinson,  29  Mo.  A.  167. 

N.  T. — Johnstone  v.  O'Connor.  21 
App.  Dlv.  77,  47  NTS  426  [afE  182  N. 
T.  689  mem.  67  NE  1113  mem]. 

Oh.— Wade  v.  Pettibone,  11  Oh.  57, 
37  AmD  408. 

W.  Va, — Lewis  V.  Broun.  S6  W.  Va. 
1,  14  8E  444. 

11.  Johnson  v.  Outlaw,  56  Miss. 
541. 

19.  Taylor  v.  Boardman.  24  Mich. 
287;  Bowers  v.  Virden,  58  Hiss.  696: 
Christian  v.  O'Neal,  46  Hiss.  669; 
Perree  v.  United  Storage  Co.,  227  Pa. 
41,  75  A  838;  Sallade's  App.,  36  Pa. 
429. 

[a]    Servloea   not  ftreattng  rrta- 

tlos. — A  holder  of  a  mortgage  em- 
ployed an  attorney  to  foreclose  the 
same,  who  met  defendant,  an  attor- 
ney claiming  an  adverse  Interest  In 
the  land,  and  requested  him  to  pro- 
cure the  service  of  the  papers  as  a 
friendly  act.  Neither  defendant  nor 
his  firm  were  employed  In  the  fore- 
closure proceedings.  It  was  held 
that  the  friendly  service  could  not 
be  considered  In  the  light  of  attor- 
ney's services  rendered  plaintiff  In 
such  suit  so  as  to  estop  defendants 
from  thereafter  contesting  plalntlfTs 
claim.  Rallsback  v.  Leonard.  118  La. 
910,  43  S  648. 

13.  U.  S. — Oarlnger  v.  Palmer.  128 
Fed.  908,  61  CCA  438;  Gilbert  v. 
Hurphey.  108  Fed.  520. 

Cal.— SutUft  V.  Clunle,  4  Cal.  ITnrep. 
Cas.  887,  87  P  224.  ,        „^  ^ 

Ga.— Larey  t.  Baker.  88  Ga.  468, 
12  SE  684. 

111. — Sutherland  v.  Reeve,  161  ill. 
384.  38  NB  180.  „ 

Ind.— Hanhattan  CHoak.  etc.,  C^>.  v. 
Dodge,  120  Ind.  1,  21  NE  844,  6  LRA 
369  and  note.       ^  ^ 

Ky.— Smith  V.  Craft,  22  KyL  648. 


68  SW.  500;  Shanklln  v.  Meyler,  6 
KyL  296. 

He.— Hill  T.  Cobum,  106  Me.  487. 
76  A  67. 

Mich.— Roberts  v.  Gates.  148  Mich. 
169.  109  NW  204. 

W.  Va. — Keenan  v.  Scott  84  W, 
Va.  137.  61  SE  806. 

[a]  mdatioa  aaatorona  to  tliat  be- 
tween  tenants  Ln  oommon.^ — The  rela- 
tion between  attorney  and  client 
rests  upon  essentially  the  same  basis 
of  trust  and  confidence  as  the  rela- 
tion between  tenants  In  common. 
Hill  V.  Coburn.  106  Me.  437,  76  A 
67. 

14.  U.  S. — Baker  v.  Humphrey,  101 
U.  8.  494,  26  L.  ed.  1065. 

111.— Sutherland  v.  Reeve,  41  111. 
A.  296  [aft  161  111.  884,  38  ME  1301. 

Ind. — Downard  v.  Hadley,  116  Ind. 
131.  18  NE  457. 

Hiss. — Cameron  v.  Lewis.  56  Miss. 
76.  601;  Winn  v.  Dillon,  27  Miss.  494; 
Hurphey  v.  Sloan,  24  Miss.  658. 

Uo.— Eoir  v.  Irvine.  108  Mo.  878, 
18  SW  907.  82  AmSR  609-  Davis  v. 
Kline,  96  Mo.  401,  9  SW  7^4,  2  LRA 
78. 

N.  T.— Nichols  V.  Riley,  118  App. 
Dlv.  404,  103  NTS  664. 

Pa.— Smith  V.  Brotberline,  68  Pa. 
461;  Galbraltb  v.  Elder,  8  Watta  81; 
Hockenbury  v.  Carlisle,  5  Watts  A  B. 
848;  Cleavlnger  v.  Reimar,  3  Watts  ft 
S.  486. 

Vt.— Davis  V.  Smith,  43  Vt.  269. 

[a]  Attoner  employed  to  exam- 
iae  title,  proonrlng  deed  to  him 
brother. — Wnere  an  attorney  em- 
ployed by  both  parties  to  an  agree- 
ment for  the  purchase  of  land,  upon 
discovering  a  defect  in  the  title,  con- 
cealed the  fact  from  one  of  the  par- 
ties, and  in  accordance  with  a  secret 
agreement  with  the  other  party  pro- 
cured a  conveyance  by  quitclaim  for 
a  nominal  consideration  to  E,  hts  own 
brother,  it  was  held  that  E  would  be 
decreed,  on  receiving  tbe  considera- 
tion, to  convey  to  the  injured  party 
the  premises,  with  covenant  against 
the  title  of  E  and  all  others  claiming 
under  him.  Baker  v.  Humphrey,  101 
U.  8.  494.  26  L.  ed.  1065. 

16.  Downard  v.  Hadley,  116  Ind. 
131,  18  NE  457;  Eoft  v.  Irvine.  108 
Mo.  378.  18  SW  907.  32  AmSR  609; 
Galbralth  v.  Elder,  8  Watta  (Pa.) 
81:  Carter  v.  Palmer,  8  CI.  &  P.  667. 
8  Reprint  266  (where  tt  was  held 
that,  although  the  confidential  em- 
ployment ceases,  the  disability  con- 
tinues as  long  as  the  reasons  on 
which  it  ts  founded  continue  to  oper- 
ate). But  see  Rogers  v.  Gaston.  43 
Minn.  189,  45  NW  427  (where  an  at- 
torney employed  to  foreclose  a  mort- 
gage discovered  upon  examining  tbe 
title  that  the  mortgagor  owned  an 
undivided  half  Interest  in  the  prem- 
ises. Be  notified  the  agent  of  his 
client,  tbroDgta  whom  he  was  em- 
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ta§:e  of  his  client  or  his  general  «reditOTs."  And  it 
seems  that  he  may  also  purchase  an  oatstanding  title 
where  the  client  refuses  to  take  any  action  after 
being  advised  to  do  so  by  the  attorney.*^ 

211]  S.  Dealingi  between  Attonwjr  and 
Gaient>4— ft.  In  General— <1)  Bnle  Stated.  The  re- 
lation of  attorney  and  client  has  always  been  re- 
garded as  one  of  special  trust  and  confidence." 


The  law  thwefore  requires  that  all  dealings  between 
an  attorney  and  his  client  shall  be  characteriaed 
the  atmost  fairness  and  good  £aith/°  and  it  sen- 
tinizes  with  great  closeness  all  transactions  had  be- 
tween them.^*  So  strict  is  the  rule  on  this  anbjeet 
that  dealings  between  an  attorney  and  bis  elient  sie 
held,  as  against  the  attorney,  to  be  prima  fide 
fraudulent,''  and  to  sustain  a  transaction  of  advas- 


ploved,  of  the  state  of  the  title,  and 
under  his  Instructions  bid  oft  the 
premises  at  one-half  of  thetr  sup- 

Kosed  value,  and  for  two  years  after 
Is  relations  as  attorney  closed  the 
mortgagee  had  not  purchased  the 
outstanalng  Interest  or  proposed  to 
do  so.  It  was  held  that  It  was  no 
abuse  of  his  privilege  for  the  attor- 
ney then  to  purchase  the  outstand- 
ing interest  for  himself;  that  the 
court  would  not,  on  the  ground  of  his 
former  relations  with  the  mortgagee, 
declare  him  a  trustee  of  the  land  for 
the  latter). 

le.  Smith  V.  Craft.  5g  8W  BOO.  22 
KyL  643. 

17.  Webber  v.  Wannemaker,  89 
Colo.  426.  8»  P  780. 

IB.  Oontraota  for  oompcnsatloii 
see  infra  il  300-826. 

19.  Cooley  v.  Miller,  156  Cal.  510, 
106  P  OSl:  Morrison  v.  Smith.  130  III. 
804.  28  NE  241:  Morton  v.  Forsee,  249 
Ho.  409,  166  8W  766.  AnnCa8l914D 
197;  Ott  V.  Wood.  162  Wis.  97.  189 
NVr  7«2.  44  LRAN8  624.  AiinCasl914 
C  S86. 

[a]  ■■Moa  for  TDla^"It  is  obvi- 
ous that  this  relation  must  rive  rise 
to  great  confidence  between  the  par- 
ties, and  to  a  very  strong  Influence 
over  the  actions  and  rlshts  and  In- 
terests of  the  elient.  The  situation 
of  an  attorney  or  solicitor  puts  it  in 
his  power  to  avail  himself,  not  only 
of  the  necessities  of  his  client,  but  of 
his  good  nature,  liberality,  and  cre- 
dulity, to  obtain  undue  advantages, 
bargains,  and  gratuities.  Hence  the 
law,  with  a  wise  providence  hot  only 
watches  over  all  the  transactions  of 
parties  in  this  predicament,  but  It 
often  interposes  to  declare  transac- 
tions void  which,  between  other  per- 
sons, would  be  held  unobjectionable." 
Story  Eq.  Jur.  I  810  [quot  Jones  v. 
Byrne,  149  Fed.  457,  464  (rev  on 
other  grounds  159  Fed.  321,  90  CCA 
101):  Oruby  v.  Smith,  13  111.  A.  43. 
46:  Lewis  v.  J.  A..  4  Edw.  (N.  T.) 
605;  Pelrce  v.  Palmer.  31  R.  I.  432. 
471,  77  A  201,  AnnCasl912B  18X1. 
To  same  effect  Gray  v.  Emmons.  7 
Mich.  633,  648;  White  v.  Whaley.  3 
Lans.  (N.  T.)  827.  40  HowPr  153: 
Berrien  v.  McLane,  Hoffm.  (N.  T.) 
421;  Henry  v.  Ralman.  26  Pa. 
864,  64  AmD  703:  Hunter  v.  At- 
kins, 8  Hyl.  &  K.  113,  133.  10 
EngCh  113,  40  Reprint  43  (per  Lord 
Brougham). 

[b]  IgOTH  Obaaoallor  WMtburr.  In 
Tyrrell  v.  Bank  of  London.  10  H.  L. 
Cas.  26,  44,  11  Reprint  934,  8  ERC 
497,  held  that  there  can  be  no  more 
benefit  flowing  to  the  attorney  from 
the  client  than  fair  and  just  com- 
pensation for  services  rendered,  re- 
sardleas  of  the  source  from  which  it 
»  obtained.  He  pronounced  the  doc- 
trine In  these  words:  "there  is  no 
relation  known  to  society,  of  the  du- 
ties of  which  it  la  more  incumbent 
upon  a  court  of  Justice  strictly  to  re- 
quire a  faithful  and  honorable  ob- 
servance, than  the  relation  between 
solicitor  and  client;  and  I  earnestly 
hope  that  this  case  will  be  one  of 
the  many  which  vindicate  that  rule 
of  duty  which  has  always  been  laid 
down,  namely,  that  a  solicitor  shall 
not,  in  any  way  whatever,  in  respect 
of  the  subject  of  any  transactions  In 
the  relations  between  him  and  his 
client,  make  gain  to  himself  at  the 
expense  of  his  client,  beyond  the 
amount  of  the  just  and  fair  profes- 
sional remuneration  to  which  he  Is 
entlUed." 

BO.  Cal.— In  re  Danford.  167  Cal. 


426   108  P  822:  U,  8.  Oil,  etc..  Co.  v. 
Bell,  168  Cal.  781,  96  P  94l. 
Colo.— Lewis  v.  Helm,  40  Colo.  17, 

90  P  97. 

111.— Morrlaon  v.  Smith.  ISO  lU.  804. 
28  NE  241;  Boyle  v.  Read,  188  111. 
A.  163. 

Ky.— Dotson  v.  Patterson.  IW  Ky. 
18,  169  SW  497;  Palms  v.  Howu^  129 
Ky.  668,  112  SW  1110. 

Mlnn.--aan!«au  v.  HcKatnara.  125 
Minn.  130,  146  NW  809,  AnnCaslOlS 
C  951. 

N.  T. — Hatter  of  Flannery.  160 
App.  Dlv,  869,  136  NTS  612  [aff  212 
N.       610  mem.  108  NE  630  meml. 

S.  D. — In  re  Egan,  22  8.  D.  855,  117 
NW  874. 

,TeXj— Kenyan  v.  Travino,  (Civ.  A.) 
137  SW  468;  Hames  v.  Stroud,  61  Tex. 
Civ.  A.  662,  112  SW  776. 

Va.— Thomas  v.  Turner,  87  Va.  1. 
12,  12  SE  149.  668  (where  It  was  said: 
It  Is  the  duty  of  an  attorney  to 
give  his  client  the  benefit  of  his  best 
Juogment,  advice,  and  exertions,  and 
It  would  be  a  Just  reproach  to  the 
law  If  he  were  permitted  to  bring  hla 
own  personal  interest  Into  conflict 
with  that  duty  by  securing  a  benefit 
to  himself  through  the  Influence 
which  the  relation  fmplles.  All  trans- 
actions between  the  parties,  to  be 
upheld  In  a  court  of  equity  must  be 
uberrima  fldes.  and  the  onus  Is  on 
the  attorney  to  show,  not  only  that 
no  undue  influence  was  used,  or  ad- 
vantage taken,  but  that  he  gave  his 
client  all  the  Information  and  advice 
as  against  himself  that  was  neces- 
sary to  enable  him  to  act  understand- 
ingly.  He  must  show.  In  other  words. 
(1)  that  the  transaction  was  per- 
fectly fair;  <2)  that  It  was  entered 
Into  by  the  client  freely;  and  (3) 
that  It  was  entered  Into  with  such  a 
full  undersUndIng  of  the  nature  and 
extent  of  his  rights,  as  to  enable  the 
client  to  thoroughly  comprehend  the 
scope  and  effect  of  it.  Or  as  Lord 
Eldon  tersely  puts  it  In  the  famous 
case  of  Huguenln  v.  Baseley,  14  Ves. 
273,  33  RepHnt  626,  6  ERC  834,  the 
transaction  must  be  shown  to  have 
been  the  *p"re,  voluntary,  and  well- 
underatood  act*  of  the  client's  mind, 
otherwise  a  court  of  equity  will  undo 
it,  as  having  been  unduly  obtained"). 

[a]  One  who  represeats  ^''msTlf 
to  be  aa  attoraer  and  undertakes  to 
transact  legal  business  Is  to  be  held 
to  the  exercise  of  the  utmost  good 
faith  and  fair  dealing.  Miller  v. 
Whelan,  168  111.  544.  49  NE  59. 

[b]  A  bond  •zeovted  by  aa  attor. 
ner  udevtaklBg  falthfolb'  to  ««r> 
form  Us  dntlea  adds  nothing  to  the 
liability  limioBed  upon  the  attorney 
by  law.  Humboldt  Bldg.  Assoc  v. 
Ducker.  Ill  Ky.  769,  64  8W  671,  28 
KyL  1078. 

SI.  U.  8. — Jones  T.  Byrne,  149 
Fed.  467,  464  frev  on  other  grounds 
159  Fed.  821,  90  CCA  lOL  and  quot 
Cyc];  Myers  t.  Z<useme  County,  124 
Fed.  4S6. 

Ala. — ^Dawson  v.  Copeland,  178  Ala. 
267.  66  8  600. 

Ark, — ^Haloney  Terry,  70  Ark. 
1S9.  66  SW  919.  72  SW  57<^ 

Cal.— Klsllng  v.  Shaw.  SS  Cal.  486, 

91  AmD  644:  Black  v.  Riley,  20  Cal. 
A.  199.  128  P  764. 

Colo. — Lewis  V.  Helm,  40  Colo.  17, 
90  P  97. 

Conn.— Mills  v.  Mills,  26  Conn.  213. 
D.  C. — Whiting  V.  Davldge,  28  App. 
156. 

Fla.— Williams  v.  Bailey,  67  S  877; 
Bolles  V.  O'Brien,  68  Fla.  842,  SS4, 
69  S  188. 


m. — Robinson  v.  Sharp,  201  HI.  «. 
66  NE  299  [all  103  III.  A.  289];  Snth- 
erland  v.  Reeve,  151  111.  384.  3S  NB 
180;  Rolfe  v.  Rich,  149  111.  436.  3S 
NE  862;  MorHson  v.  Smith,  130  HI 
804,  28  NE  241;  Staley  v.  Dodge,  » 
111.  43;  Jennings  v.  McConnel.  17  nt 
148;  Boyle  v.  Read,  138  111.  A.  IfiS; 
Gruby  v.  Smith,  18  111.  A.  42. 

Ind. — McCormIck  v.  Malln.  ( 
Blackf.  609. 

Iowa. — State  v.  Johnson,  149  Iowa 
462,  128  NW  887;  Ryan  v.  Ashton.  41 
Iowa  866;  Poison  v.  Toung,  87  lova 
196  (conveyance  In  part  eonsMeration 
of  excessive  fees). 

Kan. — Yeamans  v.  James,  27  Kaa 
195. 

Ky.— Palm  v.  Howard,  129  Ky.  »!, 
112  SW  1110;  Beale  v.  Barnett.  44 
SW  888,  28  KyL  1118;  Dodge  T. 
Foulks,  11  B.  Mon.  178:  Down&ig  v. 
Major.  2  Dana  228;  Bibb  v.  SmIUi,  1 
Dana  580. 

La. — State  v.  Richardson,  122  la. 
1064,  48  S  468. 

Mass. — Manhelm  v.  Wood^  211 
Mass.  687.  100  NB  747. 

Minn. — ^tQein  v.  Borchart,  89  Itbtn. 
877.  95  NW  216, 

N.  J. — Dunn  v.  Dunn,  42  N.  J.  Bq. 
431,  7  A  842;  Clelne  v.  Englebre^ 
41  N.  J.  Eq.  498.  6  A  718. 

N.  Y. — Mason  v.  Ring,  8  Abb.  Dec 
210,  '2  AbbPrNS  382;  Audley  v.  Jes- 
ter, 148  App.  Dlv.  94,  132  NYS  1061 
[alf  212  N.  T.  673  mem,  106  NE  103! 
meml;  Klssam  v.  Squires,  102  App. 
Dlv.  636,  92  NTS  873;  Ooldberg  t. 
OoldBtein.  87  App.  Dlv.  616.  84  NTS 
782;  Tumbul)  v.  Banks.  22  App.  Dir. 
608,  48  NTS  40  (mortgage  to  secure 
excessive  fee);  Halght  v.  Moore.  37 
N.  Y.  Super.  161;  Barry  v,  Whitney, 
6  N.  T.  Super.  696.  CodeRepNS  101- 
Rellly  v.  Frias.  86  Misc.  162.  147 
NTS  84;  Eysaman  v.  Nelson,  79  MIsc 
804.  140  NTS  183;  Aiken  v.  Van  Werl. 
38  Misc.  379.  77  NTS  881;  Gallup  v. 
Henderson.  6  NTS  914  [afC  127  N.  T. 
667.  28  NB  264];  SUrr  v.  Vander- 
heyden.  9  Johns.  258.  6  AmD  175: 
Howell  V.  Ransom,  11  Paige  538:  B- 
lis  V.  Messervie,  11  Paige  467  [all  S 
Den.  640];  Lewis  v.  J.  A..  4  Bdw- 
699;  De  Rose  v.  Pay.  4  Edw.  40. 

Okl. — Mohr  v.  Sands,  133  P  238. 

Or.- Phlpps  V.  Willis.  63  Or.  110. 
96  P  866,  99  P  935,  18  AnnCas  119. 

S.  C— Miles  V.  Ervln,  6  a  C.  Bd- 
624,  16  AmD  tSS. 

S.  D.— In  re  Egan,  22  S.  D.  356.  117 
NW  874. 

Tenn. — Rose  v.  Mynatt,  7  Terg.  8t 
Tex. — Henyan  T.  Trevino,  (Civ.  A) 

137  SW  468. 

Utah. — In  re  Jones,  29  Utah  283.  81 

P  162. 

Va. — Thomas  t.  Turner,  87  Va.  1, 
12  SE  149,  668. 

Wash. — Oaftner  V.  Joneir^  18  Wash. 
811.  61  P  461. 

W.  Va. — ^Ralphanyder  v.  Titns,  74 
W.  Va.  204,  88  8B  267. 

Eng. — Newman  v.  I^yne,  4  Bro.  Cb. 
360,  29  Reprint  930,  2  Ves.  Jr. 
199.  30  Reprint  693:  Savery  v.  King. 
5  H.  L.  Cas.  627.  10  Reprint  104C:  Gib- 
son v.  Jeyes,  6  Ves.  Jr.  866,  SI  Re- 
print 1044. 

Can. — Knock  v.  Owen.  3S  Can.  S. 
C.  168. 

Ont. — Dewar  v.  Sparling.  18  Grant 
CHi.  (U.  C.)  683:  Grantham  v.  Hawke. 
4  Grant  Ch.  (U.  C.)  582:  Davts  ». 
Hawke,  4  Grant  Ch.  (U.  C.)  894. 

33.  Cal.— Cooley  v.  Miller.  166  CaL 
610,  105  P  981. 

in. — Morrison  v.  Smith,  136  III 
301,  23  NE  241;  Boyle  v.  Read.  131 
111.  A.  163. 
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tage  to  BimBelf  with  his  client  the  attoniey  has  the 
bnrden  of  showing  not  only  that  he  nsed  no  undue 
influence,  hut  that  he  gave  nia  client  all  the  informa- 
tion and  advice  which  it  would  have  been  his  duty 
to  give  if  he  himself  had  not  been  interested,  and 
that  the  transaction  was  as  beneficial  to  the  client 
as  it  would  have  been  had  the  eUent  dealt  with  a 
stranger.^'  This  is  not  an  inflexible  rule.  It  is  a 
rule  of  equity  and  should  not  be  rigorously  applied 
where,  owing  to  the  death  of  the  attorney,  it  is  im- 
possible for  bis  representatives  to  make  full  or  plen- 
ary proof."  It  has  been  held  in  some  cases  that 
all  snch  transactions  are  voidable  at  the  election  of 
the  client;^''  but  the  better  rule,  and  the  one  estab- 


lowa. — Shrop^tra  v.  Ryan,  111 
Iowa  677.  82  NW  1036. 

N.  T.— Reilljr  T.  Frlaa,  SS  Kime. 
161.  147  NTS  S4. 

Tex. — Henyan  v.  Trevlno.  (Civ.  A.) 

157  SW  458. 

Va, — ThomaH  v.  Turner,  87  Va.  1, 
11  SIS  149.  66S. 

W.  Va.— Ralphsnyder  v.  Tltua.  74 
W.  Va.  204.  81  SB  257. 

ta}  Tb*  ml*  !■  ftmadwi  ob  vnltUa 
poUoTf  and  operates  Independently  of 
any  Ingredient  of  actual  fraud  or  of 
the  age  or  capacity  of  the  client,  be- 
ing intended  as  a  protection  to  the 
client  agalnat  the  strong  Influence  to 
which  the  confidential  relation  natu- 
rally gives  rise.  Thomas  v.  Turner, 
87  Va.  1.  12  S£  14ft,  <fl8. 

OS.  U.  8. — Jones  v.  Bryne,  149 
P^ed.  4S7,  464  [rev  on  other  grounds 
166  Fed.  »1,  W  CCA  101,  and  guot 
cSrcl:  Brooks  v.  Pratt,  118  Fed.  726, 
55  CCA  51S;  U.  8.  v.  Coflln.  83  Fed. 
»7:  Rogers  v.  R.  B.  Lee  Hln.  Co.,  9 
7n.»  McCrary  76. 

Ala.— kidd  v.  Williams,  182  Ala. 
140,  81  8  4S8.  66  LRA  879. 

Arlc. — ^Well  v.  Finera%  78  Ark,  87, 
»8  SW  668;  Thweatt  V.  Freeman,  73 
Ark.  675.  84  SW  720. 

Cal. — Metropolis  Trust,  etc..  Bank 
V.  Honnier.  147  P  266:  Cooley  v. 
Miller.  168  Cal.  120.  142  P  88;  Cooley 
V.  Miller,  156  Cal.  CIO.  105  P  981; 
United  States  Oil,  etc-,  Co.  v.  Bell. 

158  Cal.  781.  96  P  901:  Felton  v.  Le 
Breton,  92  Cal.  467.  is  P  490;  Kisltng 
V.  Shaw,  33  Cal.  486.  91  AmD  644; 
Valentine  v.  Stewart,  15  OaL  187: 
Black  V.  Riley,  20  CaL  A.  128 
P  764. 

Kla. — BoUes  v.  O'Brien.  68  Fla.  342, 
S47,  364,  69  S  138  [clt  Cyo], 

lil. — RIngen  v.  Ranes.  268  lit.  11, 
104  1023;  Fox  v.  Fox,  250  111. 

884,  96  NX:  498;  Mansfleld  v.  Wallace, 
217  ni.  610.  76  NE  682;  Wlllln  v. 
Burdette.  172  111.  117.  49  NB  1000; 
Rom  v.  Payson,  160  III.  349,  43  NE 
899;  Snroore  v.  Johnson,  148  III.  613, 
82  NE  418,  86  AraSR  401.  21  LRA 
866:  Morrison  v.  Smith.  130  111.  804, 
28  NE  241:  Zeigler  v.  Hughes,  56  111. 
288;  Jennings  v.  McConnel,  17  lit. 
148:  MUler  t.  Lloyd,  181  111.  A  130; 
Brobolm  v.  Anderson,  178  111.  A.  623; 
Boyle  V.  Read.  138  III.  A.  153;  Robin- 
son V.  Sharp,  103  111.  A.  239  [aff  201 
III.  86,  66  NB  199]:  Ward  v.  Tanoey, 
78  III.  A.  868:.,Farl«  v.  Briscoe.  78 

ind. — Teegardeii  v.  Rlstlne,  67  Ind. 
A,  158.  106  NE  641.  _ 

Iowa. — Donaldson  v.  Eaton.  136 
Iowa  650,  114  NW  19.  115  ATmSR  276. 
14  LRANS  1168;  Shropshire  v.  RVan, 

111  Iowa  677,  82  NW  1086;  Ryan  v. 
Aahton.  42  Iowa  866. ,  „ 

Kan. — ^Teamans  v.  James,  87  Kan. 
3.96:  Matthews  t.  Robinson,  7  Kan.  A. 
lis,  58  P  81. 

Ky.— Palm  v.  Howard,  129  Ky.  688, 

112  SW  1110;  Beale  v.  Barnett.  64 
fTW  888,  f2  KyL  1118;  Carter  v.  West, 
92  Kr.  111.  18  BW  698,  14  KyL 
191 ;   Ith^rdaon  v.  Hagan,  9  KyL 

Me. — Dunn  v.  Record,  68  Me.  17. 

Md.— Etsel  v.  Duncan,  112  Md.  846, 
S50,  76  A  488  tquot  Cvcl;  Merrvman 
•V-.  £uler,  59  Md.  688.  43  AmR  664. 

Mass. — ^Manheira    t.    Woods,  818 


Mass.  637.  100  NE  747;  Hill  v.  Hall. 
191  Mass.  253,  77  NE  831. 

Minn. — Klein  v.  Borchert,  89  Minn. 
377,  95  NW  115;  Tanore  v.  Reynolds, 
35  Minn.  476,  29  NW  171. 

Mo. — Beagles  v.  Robertson.  186  Mo. 
A.  80^  116  BW  1042;  Barrett  v.  Ball. 
101  Mo.  A.  188.  73  SW  865. 

Nebr.— Hamilton  v.  Allen,  86  Nebr. 
401.  126  NW  610,  28  LRANS  723. 

N.  H.— Whipple  v.  Barton,  68  N.  H. 

613.  8  A  922. 
N.  J.— Porter  v.  Bergen,  64  N.  J. 

E>].  405,  34  A  1067;  Dunn  v.  Dunn, 
41  N.  j;  Eq.  431,  7  A  842;  Condlt  v. 
Blackwell.  22  N.  J.  Eq.  481;  Brown  v. 
Bulkley,  14  N.  J.  Eq.  461. 

N.  T. — Brauer  v.  Lawrence.  165 
App.  Div.  8,  150  NTS  497;  Matter  of 
Holland,  110  App.  Dlv.  799,  801.  97 
NTS  202  [cit  Cyc];  Bingham  v.  Shel- 
don. 101  App.  Dlv.  48.  91  NY3  917; 
Ooldberg  V.  Goldstein,  87  App.  Dlv. 
516.  84  NTS  782;  Boyd  v.  Daily,  85 
App.  Dlv.  681,  83  NTS  639  raflf  176 
N.  T.  613  mem,  68  NE  1114  mem]; 
Clifford  V.  Braun,  71  App,  Div.  432, 
76  NTS  856;  Couse  v.  Horton,  23  App. 
Div.  198,  49  NTS  182;  Marden  v. 
Dorothy,  12  App.  Div.  176,  42  NTS 
834;  Halght  v.  Moore,  37  N.  T.  Super. 
161:  RelUy  v.  PrlasiSS  Misc.  162,  147 
NTS  84;  Purdy  v.  Wallace,  47  Miso. 
163.  93  NTS  608;  Evans  v.  Ellis.  6 
Den.  640;  Hawley  v.  Cramer,  4  Cow. 
717;  Howelt  v.  Ransom.  11  Paige  638; 
Lewis  v.  J.  A.,  4  Edw.  699;  De  Rose  v. 
Fay,  4  Edw.  40;  Berreln  v.  McLane, 
Hoffm.  421. 

Or.— PhlppB  v.  Willis,  63  Or.  190. 
96  P  866,  99  P  935,  18  AnnCas  119; 
Ah  Foe  V.  Bennett,  36  Or.  281,  68  P 
608. 

R.  I. — Peirce  v.  Palmer,  81  R.  I. 
432.  471,  77  A  201.  AnnCaslOllB  181 
[quot  Cyc]. 

8.  C. — Miles  V.  Ervln,  6  a  C  Eq. 

614,  16  AmD  628. 
Tenn. — Planters'    Bank   v.  Horn- 

berger,  4  Coldw.  681. 

Tex. — Cooper  v.  Lee,  75  Tex.  114, 

11  8W  483;  Kenyan  v.  Trevlno,  (Civ. 
A.)  137  SW  4&8,Barnes  V.  McCarthy. 
(Civ.  AJ  133  SW  86.  87  [quot  Cycl. 

Va. — Thomas  v.  Turner,  87  Va.  1, 

12  SE  149.  668. 
W.  Va. — Keenan  v.  Scott.  64  W.  Va. 

18V  61  8E  806. 

Wis. — Toung  v.  Murphy,  120  Wis. 
49„  97  NW  496;  Vanasse  v.  Reld.  Ill 
Wis.  303,  87  NW  182. 

Eng. — Todd  V.  Wilson,  0  Beav.  486, 
50  Reprint  431 :  Newman  v.  Payne, 
4  Bro.  Ch.  350.  19  Reprint  930.  2  Ves. 
Jr.  199,  30  Reprint  593;  Savery  v. 
King,  6  n.  L.  Cas.  627,  10  Reprint 
1046;  Lewes  v.  Morgan,  6  Price  42, 
146  Reprint  630;  Wood  v.  Downes.  18 
Ves.  Jr.  120.  84  Reprint  268;  Gibson 
V.  Jeyes,  9  ves.  Jr.  266.  81  Reprint 
1044. 

See  Hetrlck  v.  Smith.  67  Wash.  664. 
668.  122  P  363  [clt  Cycl. 

S4.  Whiting  V.  Davldge,  28  App. 
(D.  C.)  156;  Boyd  v.  Dally,  85  App. 
Dtv.  681.  83  NTS  &S»  [ftff  176  N.  T. 
613,  68  NE  1114]. 

SB.   Morrison  v.  Smith,  130  ni.  304, 

13  NE)  241;  Boyle  V.  Read,  138  I1I.'A. 
168. 

B8,  IT.  S. — Mvera  v.  LuMme  Coun- 
ty, 184  Fed.  486. 


lished  by  the  preponderance  of  the  authority}  does 
not  go  so  far.  There  is  no  necessary  incapacity  for 
dealing  between  client  and  attorney,  and  although 
transactions  between  them  will  be  olosely  soratin- 
ized,  yet  those  which  are  obviously  fair  and  just  will 
be  upheld.'*  To  entitle  the  client  to  relief  from  a 
contract  or  agreement  entered  into  with  his  attorney 
it  must  be  shown  that  the  client  has  suffered  some 
injury  through  an  abuse  of  confidence  on  the  part  of 
his  attorney.  To  show  merely  that  the  relation  of 
client  and  attorney  existed,  and  that  during  the 
subsistence  of  the  relation  the  parties  entered  into 
a  contract,  without  showing  that  the  client  was  in- 
duced thereto  by  an  abase  of  confidence  by  the  at- 

Ala.— Kidd  V.  Williams.  182  Ala. 
140,  31  S  458.  66  LRA  S79. 

Ark. — Davis  v.  Webber.  66  Ark. 
190.  49  SW  822,  74  AmSR  81.  46  LRA 
196. 

Colo.— Lewis  V.  Helm.  40  Colo.  17. 

90  P  97. 

111.— Morrison  V.  Smith,  180  111.  304, 
23  NE  241. 
Md.— Roman  v.  Mali.  42  Md.  618. 
Or. — Hamilton  v.  Holmes.  48  Or. 
468.  87  P  154. 

„,Tex. — Tlppett  v.  Brooks.  28  Ter. 
Civ.  A.  107.  67  SW  612. 

Utah.— In  re  Jones.  29  Utah  333. 
81  P  162. 

Wis.- Vanasse  v.  Reld,  111  Wis. 
303,  87  NW  192. 

Eng. — Edwards  v.  Meyrlek.  2  Hare 
60.  14  EngCh  60,  67  Reprint  15;  Gib- 
son V.  Jeyes,  6  Ves.  Jr.  166,  81  Re- 
print 1044. 

B.  C— Bell  V.  Cochrane,  B  B,  C 
211. 

[a]  The  mere  faot  that  a  note  was 

Svea  by  a  client  to  Us  attomsy  dur< 
g  the  existence  of  their  relations 
will  not  invalidate  it  (1)  where  there 
Is  evidence  that  It  was  for  a  con- 
sideration. Cousins  V,  Partridge.  79 
Cal.  224,  11  P  745.  (2)  "Even  If  un- 
due influence  had  been  established, 
the  note  and  mortgage  would  not 
thereby  have  been  rendered  void.  In 
the  extreme  sense  of  that  term.  The 
transaction  would  have  been  voidable 
merely,  and  the  Instruments  should 
not  have  been  ordered  canceled,  or  a 
recovery  on  them  denied,  except  upon 
equitable  conditions."  Hetropolla 
Trust,  etc..  Bank  t.  Monnler,  (Cal.) 
147  P  265.  268. 

[b]  A  oonfessloB  of  judgment  by 
a  oUent  to  Us  attomsy.  If  made  with 
entire  fairness  and  full  knowledge  of 
all  circumstances.  Is  not  void  merely 
because  the  value  of  the  considera- 
tion Is  not  equal  to  the  amount  of 
the  confession.  Wise  v.  Hardin.  6 
S.  C.  325. 

[c]  The  oonrte  do  aot  hMd  tlutk 
SB  attonuT  la  Inoanable  of  wnAaa- 
Ing  from  bis  oUeat,  out  watch  such  a 
transaction  with  Jealousy,  and  throw 
on  the  attorney  the  onus  of  showing 
that  the  bargain  is,  generally  speak- 
ing, as  good  as  any  that  could  have 
been  obtained  by  due  diligence  from 
any  other  purchaser.  The  circum- 
stance, of  the  employment  may  be 
considered,  and  the  amount  ox  In- 
fluence estimated.  But  an  attorney 
purchasing  from  his  client  ought 
always  to  insist  on  the  Intervention 
of  another  professional  adviser. 
Plsani  V.  Atty.-Gen..  L.  R.  5  P.  G. 
516. 

[d]  Transaotlous  between  M-tUa- 
ney  and  oUent  were  upheld  in  Gold- 
thwaite  V,  Whitney.  50  Fed.  668: 
Ware  v.  Russell,  70  Ala.  174,  45 
AmR  82;  Cousins  v.  Partridge,  79  Cal. 
224,  21  P  745;  RIngen  v.  Ranes.  363 
111.  11,  104  NE  1023;  Donahoo  v.  Chi- 
cago Cricket  Club,  177  III.  351,  62 
NE  351;  Calkins  v.  Pease,  126  III.  A. 
270;  Caldwell  v.  Bleger,  76  Kan.  49. 
58.  90  P  1095  [clt  Cyc];  Teahians  v. 
James,  27  Kan.  195;  Davis  v.  Smltii. 
11  SW  810.  11  KyL  216;  McElrath  v. 
Dnpuy,  2  La.  Ann.  620;  Zogbaum  v. 
Parker,  66  Barb.  841  [aff  66  N.  T. 
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torney,  is  not  enong^.**  Moreover  in  order  to  en- 
force his  rights  he  must  make  timely  application.** 

Beliflf  at  law  or  in  eq;iiitir.  Equity  regards  the 
relation  of  attorney  and  client  much  in  the  same 
light  as  that  of  guardian  and  ward,  and  will  relieve 
a  client  from  hard  bargains  or  from  any  undue  ad- 
vantage aeeured  over  him  by  his  attorney."  But 
a  client  will  be  protected  from  such  ahuse  of  the 
relation  at  law  as  well  as  in  equity.*^ 

[i  212]  (2)  When  and  to  Whom  Bnle  Applies. 
The  role  applies  to  every  one  who  acts  for  another 
in  the  capacity  of  attorney,  and  acquires  by  his 
relationship  the  influence  ordinarily  exerted  by  an 
attorney  over  his  client.'*    It  does  not  apply  to 


transactions  between  the  parties  made  while  tba 
relation  of  attorney  and  client  does  not  exist,  sl- 
though  the  relation  may  subsequently  be  established 
between  them,'*  or  where  it  is  of  such  a  nature  as 
to  preclude  a  presumption  of  tmdoe  influence,'*  as 
where  the  attoniey  openly  assumes  a  hostile  attitude 
toward  his  client.'*  Neither  does  the  rule  apply  to 
mere  contracts  of  retainer  whereby  the  ration  is 
established,^  and  the  compensation  of  the  attorney 
fixed.'*  The  rule  is  applicable  only  to  that  elasa  ot 
cases  where  the  attorney,  by  virtue  of  the  relation- 
ship, has  acquired  from  his  client  conveyances,  prop- 
erty, securities,  etc.,  and  not  to  an  action  to  recover 
pay  for  his  services,'^  or  where  the  only  question  is 


120];  Braokett  v.  SeaTey,  131  NTS 
684  [aff  151  App.  Dlv.  945  inem,  136 
NTS  1131  m«m];  Ah  Poe  v.  Bennett, 
SS  Or.  231,  58  P  508;  Bingham  v. 
Salene,  15  Or.  208.  14  P  523,  3  AmSR 
152:  Bell  T.  Cochrane,  B  B.  C.  211; 
McLennan  v.  McDonald,  14  Grant  Ch. 
(U.  C.)  61;  ReeB  v.  Whlttrock,  6 
Grant  Ch.  (U.  C.)  418. 

87.  KtalinK  v.  Shaw.  33  Cal.  426. 
fl  AmD  644;  Miles  v.  Ervln.  6  a  C. 
Bq.  524.  16  AmD  62S. 

[a]  IS  there  la  no  oliarff*  of  «- 
tovtloB,  oppruBton.  or  InfliMiioe.  the 
court  wilf  not  set  aside  the  transac- 
tion. Porter  v.  Parmly,  8»  N.  T. 
Super.  219. 

88.  Dawson  t.  Copeland,  178  Ala. 
267.  66  a  «00. 

98.  Cal.— C(«  V.  Delmas.  >9  Cal. 
104,  SS  P  836;  Felton  v.  Le  Breton, 
92  Cal.  467,  28  P  480. 

III.— Robinson  V.  Sharp,  201  III.  86, 
«6  NE  299  [aft  103  III.  A.  2391:  El- 
more T.  Johnson.  143  III.  613,  32  NE 
413.  86  AmSR  401,  21  LRA  368. 

Ky. — Smith  t.  Thompson,  7  B.  Mon. 
306:  Downing  v.  Major,  2  Dana  228. 

N.  Y. — Matter  of  Demarest.  11  App. 
Div.  156,  42  NTS  444:  Plnlay  v. 
Leary.  87  Hun  8.  33  NTS  872. 

Pa. — Gillespie  v.  Weiss,  8  Pa.  Diet 
171,  22  Pa.  Co.  177. 

Tenn. — Broyles  v.  Arnold,  11  Heisk. 
484,  488  (where,  an  attorney  having 
sued  his  client  on  a  note  given  him 
by  the  latter  for  professional  serv- 
ices, the  client  filed  a  bill  in  equity 
for  an  injunction  to  enjoin  the  prose- 
cution of  the  action  at  law  on  the 
note,  setting  up  that  it  had  been  ob- 
tained from  him  by  oppression  and 
undue  influence.  The  court  granted 
the  Injunction ;  on  an  appeal  this 
course  was  sustained.  Nicholson.  C. 
J.,  for  the  court,  said:  "The  Inves- 
tigation of  the  charge  of  fraudulent 
conduct  In  transactions  between  cli- 
ent and  attorney  belongs  peculiarly 
to  a  conrt  of  equity,  ana  can  scarcely 
ever  be  conducted  without  embar- 
rassment In  a  court  of  law"). 

Wis. — Vanasse  v.  Reld.  Ill  Wis. 
80S.  87  NW  192. 

80.  BoUes  T.  O'Brien.  63  Fla.  342, 
S64.  69  8  183;  Omby  v.  Smith.  13 
HI.  A.  48. 

81.  Thweatt  v.  Freeman,  73  Ark. 
675,  84  SW  720;  Hill  v.  Hall.  191 
Mass.  263.  77  NE  831;  Adams  v. 
Schmltt,  68  N.  J.  Eg.  168.  60  A  346. 
See  also  Smith  v.  Brotherline,  62  Pa. 
461  (where  an  attorney  was  con- 
sulted as  to  drawing  a  deed). 

[a]  XllQstratlons. — (1)  Thus  a 
party  as  confldentlal  adviser  in  a 
suit  before  a  magistrate  before  whom 
attorneys  do  not  appear  fills  the  place 
of  an  attorney  for  the  party  for 
whom  he  acts,  so  far  as  to  bring  the 
case  within  the  rule  avoiding  con- 
tracts between  attorney  and  client. 
Buffalow  V.  Buffalow,  22  N.  C.  241. 
(2)  The  rule  that  one  who  bargains 
In  a  matter  of  advantage  with  a 
person  placing  confidence  in  him  Is 
bound  to  show  that  a  reasonable  use 
has  been  made  of  that  confidence  ap- 

filtes  to  the  managing  clerk  in  a  so- 
IcItot'B  office,  who  In  that  capacity 
has  acquired  the  confidence  of  the 
client,  and  who  deals  with  the  client 


In  a  matter  with  which  he  became 
acquainted  as  such  clerk.  Poillon  v. 
Martin,  1  Sandf.  Ch.  (N.  T.)  569.  (3) 
So  the  rule  applies  to  one  who  fraud- 
ulently represents  himself  to  be  an 
attorney.  Miller  v.  Whelan,  158  111. 
544.  42  NB  59.  (4>  But  the  fact  that 
the  party  to  a  contract  Is  an  attor- 
ney and  ofFers  to  and  does  draw  the 
necessary  writings  gratuitously  does 
not  establish  the  relation  of  attorney 
and  client,  nor  raise  the  presumption 
of  fraud  or  undue  Influence.  Stout 
v.  Smith,  98  N.  T.  26,  60  AmR  632. 
(5)  And  where  an  attorney  was  em- 
ployed In  1870  to  write  a  will  by 
which  a  certain  tract  of  land  was 
devised  and  was  consulted  In  1871  in 
reference  to  the  coIlecUon  of  the 
rent  of  the  land  be  was  not  thereby 
placed  in  such  a  f>rofessional  rela- 
tion to  the  client  or  to  the  land 
as  to  preclude  him  from  purchas- 
ing the  land  at  a  sale  for  Uxes 
In  1872.  Bowers  v.  Virden.  66  Miss. 
695.  (6>  A  person  retained  as  attor- 
ney for  an  assignee  In  trust  for  the 
benefit  of  creditors  occupies  no  such 
fiduciary  relation  toward  the  as- 
signed estate  as  renders  bim  incom- 
petent to  become  the  purchaser  of 
the  promissory  note  of  the  assignor, 
and  to  claim  payment  thereof^  out 
of  the  funds  in  the  hands  of 
the  assignee.  Ballade's  App.,  86  Fa. 
429. 

33.  Elmore  v.  Johnson,  143  111. 
518.  82  NE  413.  36  AmSk  401.  21 
LRA  366;  Adams  v.  Schmitt,  68  N.  J. 
Eq.  168,  60  A  345;  Davis  v.  Freethy, 
24  Q.  B.  D.  519. 

[a]  Zllvstratlon.^ — A  firm  of  solic- 
itors purchased  leasehold  property 
and  soon  afterward  formed  a  com- 
pany of  which  they  were  appointed 
solicitors,  to  take  over  the  property 
which  they  sold  to  It  at  a  price 
greatly  In  excess  Of  what  they  had 
given  for  it.  It  was  held  that  no 
fiduciary  relation  having  existed  be- 
tween the  parties  at  the  time  when 
the  solicitors  made  their  purchase  of 
the  property,  and  there  having  been 
no  fraud,  concealment,  or  misrepre- 
sentation on  their  part,  and  all  who 
wer»  then  members  of  the  company 
having  been  fully  aware  of  the  facts, 
the  sale  could  not  be  set  aside,  and 
that  the  solicitors  conld  not  be  made 
to  account  to  the  company  for  the 
profits  they  had  made  on  the  tiuns- 
actlon.  Masons'  Hall  Tavern  Co. 
v.  Nokes,  22  L.  T.  Rep.  N.  S. 
503. 

33.  Porter  v.  Peckham,  44  Cal.  204 
(where  defendant,  an  attorney,  was 
consulted  by  A  as  to  the  }egal  effect 
of  a  power  of  attorney  held  by  A 
from  the  owners  of  certain  lands, 
and  being  advised  that  the  power 
was  not  sufilctent  to  authorise  him, 
A,  to  make  a  conveyance  of  the  lands, 
he  directed  defendant  to  prepare  a 
deed  of  the  lands  to  be  executed  by  the 
parties  who  had  given  the  power  of 
attorney  to  A.  The  attorney  per- 
formed the  duty  devolving  upon  nim 
under  this  employment,  but  In  so 
doing  derived  no  information  from 
his  employer  relative  to  the  land. 
The  parties  refused  to  sign  the  deed 
prepared.    Xt  was  held  that  these 


facta  would  not  constitute  the  attor- 
ney a  trustee  for  the  parties,  he  hav- 
ing afterward  bought  the  land); 
Wendell  v.  Van  Rensselaer,  1  Johna 
Ch.  (N.  Y.)  344,  350  (where  the 
chancellor  held  that  a  deed  from'  a 
person  to  one  who  sometimes  acted 
as  his  attorney  and  conveyancer, 
such  deed  being  for  the  considera- 
tion of  affection  and  also  for  a  sum 
of  money  not  amounting  to  one  third 
of  the  value  of  the  land  conveyed 
would  not  be  set  aside  without  evi- 
dence of  Incapacity  or  Imbecility  la 
the  grantor,  or  of  fraud  and  imposi- 
tion by  the  grantee.  The  chancellor 
said:  "I  cannot,  however,  perceive 
any  sufficient  ground,  or  select  any 
solid  principle,  upon  which  I  can  sec 
them  [the  deeds]  absolutely  aside, 
as  unduly  or  fraudulently  obtained. 
The  parties,  at  the  time,  did  not 
stand  in  such  relation  to  each  other, 
as  necessarily  to  render  the  deeds 
invalid,  on  principles  of  utility  or 
policy,  fiowing  from  such  relation. 
The  defendant  occasionally  did  small 
business,  as  a  scrivener,  for  the  tes- 
tator; but  these  deeds  were  not  pro- 
cured or  given  by  way  of  remunera- 
tion or  bounty,  for  antecedent  kind- 
ness; they  were  purchases  made,  or 
purporting  and  shown  to  have  been 
made,  for  a  valuable,  if  not  a  full 
consideration.  There  was  no  connec- 
tion, at  the  time,  between  the  par- 
ties that  would  Justly  imply  the  ex- 
istence of  undue  Influence,  or  the 
fraus  innexa  cllenti.  ...  It  Is.  how- 
ever, a  case  of  so  peculiar  an  aspect, 
that  If  I  had  been  able  to  discover 
the  least  scintilla  of  fraud  or  impo- 
sition on  the  part  of  the  defendant. 
In  procuring  the  deeds,  I  should  read- 
ily have  Interposed  and  annulled  the 
transaction"). 

34.  Cooley  V.  Miller,  156  CaL  S18, 

105  P  981;  Black  v.  Riley,  20  CaL  A. 
199,  128  P  764. 

35.  Cooley  V.  Miller,  156  C:al.  510. 

106  F  981;  Title  Guarantee,  etc..  Co. 
V.  Sternberg,  119  App.  Dlv.  28,  101 
NTS  857;  Boyd  v.  Dally.  85  App.  Div. 
581,  83  NTS  539  [aft  176  N.  T.  613. 
68  NE  1114];  Cllftord  v.  Braun.  71 
App.  Dlv.  432,  76  NTS  866;  Docfcery 
v.  McLellan,  93  Wis.  381.  67  NW 
773. 

88.  Cooley  v.  Miller,  166  CaL  SIO. 
106  P  981;  Boyd  v.  Daily,  86  App. 
DIT.  681,  88  NTS  689  iKtt  176  N.  T. 
618  mem,  68  NE  1114  meml. 

87.  Ward  v.  Tancey.  78  111.  A.  3CS, 
871  (where  the  court  said:  "An  ap- 
plication of  the  rule  to  the  extent 
contended  for  by  counsel  would  re- 
quire every  attorney  suing  upon  a 
promissory  note  executed  by  a  client 
for  legal  services  to  show  affirma- 
tively that  the  services  were  per- 
formed, that  the  charges  were  rea- 
sonable, and  that  the  client  so  under- 
stood It  when  he  gave  the  note.  In  a 
case  where  the  transaction  was  sim- 
ply the  giving  of  a  note  In  payment 
of  legal  services  performed,  we  do 
not  think  any  greater  duty  rests  with 
the  attorney  seeking  collection  by 
suit  than  devolves  upon  any  other 
plaintiff  suing  upon  a  prpmlssoiT 
note"):  Isham  v.  Parlter,  S  wssh.  7SS, 
29  P  886. 


For  latac  ttmwi  AmlopnMta  and  ahaafsa  In  the  law  see  onmnlatlve  Annotations,  same  title,  pag^  notejiiiinbar. 
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one  of  the  eonstraction  of  the  oontraet." 

213]  (3)  Effect  of  Termination  of  Belation- 
ship.  Where  a  relation  of  confidence  is  once  estab- 
lished, either  some  positive  act  or  some  complete 
case  of  abandonment  mnst  be  shown  in  order  to 
determine  it.'*  The  rule  must  be  applied  as  long 
as  the  influence  arising  from  the  relationship  exists, 
although  this  may  extend  beyond  the  continuance  of 
the  re&tionship  itself,*"  and  this  doctrine  a  fortiori 
mast  extend  to  the  attorney's  settlement  with  his 
elient  of  the  very  fruits  of  the  litigation.** 

BecOTvry  of  judgment.  The  relation  of  confidence 
affecting  such  transactions  is  not  considered  as 
neeewaiily  ceasing  upon  the  recovery  of  judgment 
on  a  denjand  in  respect  of  which  the  relation  arose. 
If  land  has  been  sold  toward  satisfaction  of  the 
judgment  the  relation  will  be  deemed  to  continue 
until  the  expiration  of  the  time  for  redemption,  as 
far  as  transactions  concerning  that  particular  prop- 
erty are  concerned.*'  But  where  the  relation  and 
influence  have  entirely  ceased  so  that  the  parties  are 


dealing  at  arm's  length,  to  avoid  the  transaction  the 
former  client  must  show  that  it  was  procoied  by 
the  attorney  by  actual  fraud.** 

[$  214]  b.  Conveyances,  Mortgages,  and  Assign- 
raentB~<l)  In  Oeneral— (a)  By  Client  to  Attor- 
ns. The  rules  above  referred  to  apply  with  great 
strictness  to  purchases  by  an  attorney  of  his 
client's  property.**  Any  assignment  or  conveyance 
of  property  by  the  client,  particularly  if  it  is  of 
property  involved  in  the  litigation,  will  be  presumed 
to  have  been  secured  by  undue  influence,  except  to 
the  extent  that  it  operates  as  a  payment  of  reason- 
able and  proper  fees;*"  beyond  such  extent  it  will 
be  considered  in  the  same  light  as  a  gift  from  the 
client,  and  will  be  set  aside  in  equity  on  application 
of  the  client  or  his  representative,  unless  the  proof 
of  good  faith  and  fair  and  honest  dealing  is  of  the 
strongest  eharaeter.^'  The  rule  applies  equally  to 
conveyances  of  property,  real  or  personal,*^  whether 
involved  in  the  litigation  or  not,**  to  mortgages** 
and  to  assignments  of  judgments,**'  of  causes  of 


88.  Wllloughby  v.  Mackall.  1  App. 
CD.  C.)  411;  Wallace  v.  Town,  8 
Wash.  244,  S5  P  1080.      .  ^ 

3».  Rhodes  v.  Bate,  L,  R.  1  Cb. 
iS2.  __ 

 [a]    Bff*ot  of  pRynuBt  In  roll. — 

Wnere  an  attorney  comes  Into  rela- 
tions with  a  client  as  a  lawyer  the 
mere  fact  that  he  Is  paid  In  full  to  a 
certain  date  does  not  terminate  the 
relation  in  the  absence  of  a  distinct 
and  unequivocal  understanding  that 
the  relationship  shall  cease,  where 
the  attorney  continues  to  advise  the 
client  in  business  matters.  Bingham 
V.  Sheldon,  101  App.  Dlv.  48,  52,  91 
NTS  917  (where  the  court  said;  "In 
tlie  absence  of  a  distinct  and  un- 
equivocal  understanding  between 
tbem  that  this  relationship  had 
ceaaed,  we  are  of  opinion  that  the 
defendant  was  subject  to  the  rule 
that  in  transactions  between  attorney 
and  client  the  former  Is  bound  to 
show  that  his  dealings  have  been  fair 
and  JUBt;  that  his  tUlent  acted  on  full 
Information  of  all  of  the  material 
circumstances,  and  that  he  did  not 
take  undue  advantage  of  his  client's 
complacency,  confidence,  ignorance  or 
misconception"). 

40.  Mass.— fllll  V.  Hall,  191  Mass. 
258.  77  NE  831.      _  „  , 

Sio. — Barrett  v.  Ball,  101  Mo.  A. 
288,  78  SW  866.  _  ^ 

l4.  T. — Mason  v.  Ring.  S  Abb.  Dec 
210.  t  Abb.  Pr.  N.  S.  822. 

Pa. — Henry  v.  Batman,  25  Pa.  864, 
64  AmD  703.  „  „ 

Bng. — Wood  V.  Downes,  18  ves.  Jr. 
120.  34  Reprint  283;  Wright  v.  Proud. 
13  Ves.  Jr.  136,  33  Reprint  246. 

[a]  The  oonrt  will  not  draw  a 
sloe  Use  as  to  when  the  relation  of 
Attorner  and  oUent  oeaaes,  as  affect- 
ing a  transaction  between  them,  and 
-wUl  not  enforce  any  contract  made 
while  the  confidence  engendered  by 
the  relation  continues,  and  where  the 
parties  did  not  deal  at  arm's  length, 
on  equal  terms.  Cllne  v.  Charles, 
<Ky.>  124  SW  847. 

[b]  Sren  thongh  a  deort*  of  dl- 
va«>*  has  been  obtsinsd,  the  fiduciary 
relations  are  not  terminated,  pro- 
vided the  attorney  continues  to  at- 
tend to  the  arranging  of  property 
maitteni  between  the  parties,  and  a 
deed  made  during  that  time  by  the 
client  to  the  attorney  is  made  while 
the  fiduciary  relation  exists.  Willln 
V.  Burdette,  172  lU.  117,  48 
lOOO. 

41.   Hill  T.  Hall.  191  Mass.  258, 

77  881. 

40.  Zeigler  V.  Hughes,  SS  HI. 
288. 

[al  Where  an  attorney  was  em- 
ployed to  foreeloas  a  mortgage,  and 

to  do  all  acts  necessary  to  be  done 
in  and  out  of  court  for  the  sale  of 


the  mortgaged  property,  and  was  to 
receive  out  of  the  proceeds  of  such 
sale  a  certain  portion  thereof  for 
his  services.  It  was  held,  a  judgment 
of  foreclosure  having  been  obtained, 
and  a  sale  had,  the  premises  being 
bid  off  In  the  name  of  the  creditor, 
and  a  purchase  by  the  attorney  from 
him  within  a  year  after  the  sale, 
that  the  relation  of  attorney  and 
client  continued  to  exist,  so  as  to 
subject  the  former  to  the  rule  which 
regulates  the  dealings  between  them. 
Zelgler  v.  Hughes,  56  111.  288. 

43.  Ala.— Kldd  V.  Williams.  132 
Ala.  140.  31  S  458.  56  LRA  879. 

111. — Elmore  t.  Johnson,  148  111. 
618,  32  NB  418,  88  AmSR  401.  81 
LRA  360. 

Minn.~Tancre  v.  Reynolda,  36 
Minn.  476.  29  NW  171. 

N.  C— Kewklrk  y.  Stevens,  168  N. 
C.  498,  87  SE  1018. 

Tex. — Jinks  T.  Moppln,  (Civ.  A.) 
80  SW  39*.  V 

44.  Morrison  t.  Smith.  180  HI. 
304.  23  NB  841. 

[a]  Th«  nls  of  oaveat  emptor 
does  not  apply  to  a  transfer  of  prop- 
erty from  a  client  to  his  attorney. 
Manhelm  t.  Woods,  213  Mass.  537, 
100  NB  747. 

45.  U.  S.— Brooks  V.  Pratt.  118 
Fed.  725.  55  CCA  BIS;  Rogers  v.  R.  B. 
Lee  Uln.  Co.,  9  Fed.  721,  8  McCrary 

Cel.— Coffey  t.  QUlnt,  82  Cal.  475, 
28  P  494,  79»:  Valentine  v.  Stewart. 

15  Cal.  387. 

HI.— Manafleld  v.  Wallace,  217  111. 
610,  75  NB  682:  Elmore  v.  Jobnson, 
143  111.  513.  32  NE  413.  36  AmSR  401. 
21  LRA  366;  Farls  v.  Briscoe.  78 
111.  A.  242. 

Iowa. — Poison  v.  Toung,  87  Iowa 
196  (a  conveyance  made  by  a  client 
to  his  attorneys  In  part  consideration 
of  excessive  fees,  set  aside  as  In- 
equitable), 

Me.- — Dunn  v.  Record,  68  Me.  17 
(assignment  of  verdict). 

Md. — Merryman  v.  Buler,  59  Md. 
688.  43  AmR  564. 

Mo. — Barrett  v.  Ball.  101  Mo.  A. 
288.  78  SW  866. 

N.  T.— Ford  V.  Harrliutton,  16  N. 
T.  286:  Sheehan  t.  Elrbe,  77  App.  Dlv. 
176,  78  NTS  48;  Brock  v.  Barnes.  4ft 
Barb.  621;  Brackett  Seavey,  ISl 
NTS  664  [aff  151  App.  Dlv.  84B  mem, 
136  NTS  1131  memf;  Howell  v.  Ran- 
som, 11  Paige  540. 

Tenn. — iPlantere'  Bank  Hom- 
berger,  4  Coldw.  681. 

Vt.— Marshall  v.  Joy,  17  Vt  546. 

W.  Va. — Lane  v.  Black.  21  W.  Va. 
617. 

[a]  A  mere  agreement  that  the 
attorney's  fee  shall  he  paid  ont  of 
the  prooeeds  coUeoted  on  the  claim 
does  not  constitute  an  assignment  of 


euch  claim  to  him.  Newell  v.  West, 
149  Mass.  520,  21  NE  964. 

[b]  Where  one  of  the  several 
hews  was  the  only  attorney  In  a 

family,  and  acted  for  all  of  them,  he 
was  bound  to  give  one  of  tbem  full 
information  as  to  all  facts  concern- 
ing her  interest  on  the  receiving  of 
an  assignment  thereof.  Fox  t.  Fox, 
250  111.  384.  96  NE  498. 

[c]  OUmt'a  creditors  entitled  to 
benefit  of  mle. — In  Colgan  v.  Jones, 
44  N.  J.  Eq.  274,  18  A  55.  a  person 
who  had  been  injured  on  a  railroad 
aesigned  bis  claim  for  damages  to  an 
attorney  for  three  hundred  and  thirty 
dollars,  the  attorney  to  prosecute  the 
claim  to  judgment,  which  was  done, 
a  verdict  of  judgment  for  four  thou- 
sand dollars  being  secured.  It  was 
held  that  the  assignment.  In  so  far 
as  the  amount  recovered  exceeded  a 
reasonable  fee,  was  void  as  to  ante- 
cedent creditors  of  the  assignor. 

46.  Valentine  v.  Stewart,  15  Cal. 
887  (attorney  purchasing  the  subject 
of  the  suit);  Poison  v.  Toung,  87 
Iowa  196;  Porter  v.  Bergen,  64  N.  J. 
Eq.  405.  84  A  1067. 

47.  Merryman  v.  Buler,  69  Md. 
588,  43  AmR  684  (assignment  of 
mortgage);  Klein  V.  Borchert.  89 
Minn.  377,  96  NW  216  (assignment  of 
stock  of  goods). 

[  a  ]  OUent 'a  Tighto  anf  oraed 
against  assignee  of  attorney  who 
had  obtained  asilgnmsnt  from  ollent, 
—A  solicitor  having  improperly  ob- 
tained from  his  client  an  assignment 
of  a  bond  and  mortgage,  assigned 
them  to  a  third  person  without  no- 
tice of  the  Inequitable  character  of 
the  former  assignment,  for  a  valua- 
ble consideration.  It  was  held  that, 
the  legal  title  as  well  as  the  prior 
equity  being  In  the  client,  he  was 
entitled  to  have  the  bond  and  mort- 
gage restored  to  him  by  the  second 
assignee.  PoiUon  v.  Martin,  1  Sandf. 
Ch.  (N.  T.)  669. 

48.  Rogers  v.  R.  R  I«e  Mln.  (^>.,  9 
Fed.  721,  3  McCraiT  76;  Valentine  t. 
Stewart,  15  Cal.  887;  Lane  v.  Black. 
21  W.  Va.  617. 

49.  Phlpps  T.  Willis.  58  Or.  180. 
96  P  866,  99  P  936,  18  AnnCas  119. 

[a]  Vo  evidowe  of  debt  for  whloh 
glTe>u-^-mortgage  by  a  party  to  a 
partition  suit  upon  his  interest  In  the 
premises  of  which  partition  Is 
sought,  given  to  his  solicitor  In  such 
suit  during  the  pendency  thereof,  Is 
not  even  prima  facie  evidence  of  the 
existence  of  the  debt  for  which  such 
mortgage  purports  to  have  been 
given.  Ellis  v.  Messervle,  11  Paige 
(N.  T.)  467  [aff  5  Den.  6401. 

SOw  Oa. — Stublnger  v.  Frey,  116 
Qa.  896,  42  SE  713. 

Hi.— Morrison  t.  Smith,  180  HL 
304,  23  NB  241. 
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action,*'  or  of  other  rights  or  olaims."' 

Snbjecfe  mattor  of  rait.  In  some  eanB  the  par- 
chase  hy  an  attorney  from  his  client  of  the  sahject 
matter  of  a  suit,  pendente  lite,  has  becoi  held  abso- 
Intely  void,  both  on  general  principles  and  because 
it  ia  champerty/' ,  There  are  oUiot  authorities  which 
sustain  the  proposition  that  such  a  purchase,  al- 
though made  without  fraud  or  undue  advantage  and 
upon  the  payment  of  an  adequate  price,  is  neverthe- 
less voidable  at  the  (q)tion  of  the  client.*^  Still 
other  cases  take  the  view  that  such  assignments  are 


not  necessarily  invalid;  the  presumption  agaimt 
them  may  be  overcome  by  proof,  either  that  the 
transaction  was  made  in  good  faith  and  with  a  M 
understanding  of  all  the  facts  by  the  client,"  or 
that  the  relation  of  attorney  and  dient,  althon^ 
once  existing  between  the  parties,  was'  entirely  at 
an  end  when  the  transaction  was  made,  or  was  tit 
such  a  nature  as  to  preclude  the  presumption  of 
undue  influence  w  imposition;"*  or  upon  showing 
that  the  property  ass^ed  was  in  pajrment  of  a  rea^ 
sonable  fee  for  services  rendered."'    The  tranaae- 


lowa. — ^Baker  t.  Dmvenport  First 
Nat.  Bank,  77  Iowa  815.  42  NW  462. 

N.  T— N«wberg  v.  Schwab,  49  N. 
Y.  Super.  282,  5  NTCIvProo  19; 
Anonymous.  16  AbbPr  423;  Howell  v. 
BanKtm.  It  Paige  SS8.   

Fa. — Monachan  v.  Downs,  S  Kolp 
18S. 

51.  Coftey  v.  Quint.  92  Cat.  475, 
28  P  494,  799. 

[a]  Thua  in  Dunn  v.  Record,  63 
Mo.  17,  where  the  attorney,  on  hav- 
ing an  "inkling"  that  exceptions  to  a 
verdict  of  one  thousand  eight  hun- 
dred dollars  In  favor  of  his  client  for 
personal  injuries  against  a  railroad 
company  were  overruled,  took  an  as- 
signment of  the  claim  for  three  hun- 
dred dollars,  without  giving  a  full 
statement  of  the  account  for  assist- 
ant counsel,  the  assignment  was  set 
aside. 

Ett.  Brooks  V.  Pratt,  118  Fed.  725, 
65  CCA  B15;  Marshall  v.  Joy,  17  Vt 
646. 

[a]  *kw  where  an  attorney  at 
law.  who  had  acquired  as  such  a 
knowledge  of  the  grounds  of  a  claim 
to  certain  goods,  purchased  of  tlie 
claimants  all  their  rights  for  a  very 
inadequate  consideration,  prosecuted 
a  suit  for  his  own  benettt,  and  recov- 
ered a  judgment  for  the  whole 
amount,  the  assignment  was  ad- 
Judged  to  be  void,  and,  on  the  as- 
signors refunding  the  consideration 
paid,  a  perpetual  Injunction  was 
awarded.  Arden  v.  Patterson.  5 
Johns.  Ch.  (N.  T.)  44. 

S3.  West  v.  Raymond,  21  Ind.  895; 
Handlln  v.  Davis,  81  Ky.  84.  4  KyL 
676;  Berrien  v.  McLane.  Hoffm.  m. 
T.)  420:  Hall  v.  Hallet.  1  Cox  Ch. 
1S4,  29  Reprint  109C;  Wood  v. 
DownM,  18  Tea.  Jr.  120,  84  Reprint 
208. 

64.  Rogers  v.  R.  B.  Dee  Mtn.  Co., 
9  Fed.  721,  3  McCrary  76:  Thomas  v. 
Turner,  8^  Va.  1.  12  SE  149.  6««; 
Keenan  v.  Scott,  64  W.  Va.  137,  61 
SB  806:  Lewis  v.  Broun,  36  W.  Va. 
1,  14  SB  444;  Lane  v.  Black,  21  W. 
Va.  617;  Newcomb  v.  Brooks,  16  W. 
Va.  82, 

[a1  *«at  then  !■  a  maaUMrt  dla- 
tlmelaoa  between  a  purchase  by  an 
attorney  from  a  client,  and  a  con- 
traot,  made  during  the  pendency  of 
a  litigation,  for  the  conveyance  or 
transfer  by  the  client  to  the  attor- 
nmr  of  a  part  of  the  property  In- 
volved In  the  llUgatlon,  as  a  com- 
pensation for  his  legal  .services 
therein.  Where  a  purchase  Is  pro- 
posed, the  seller  Is  always,  to  a  cer- 
tain extent,  put  on  his  guard.  He 
knows  that  it  Is  for  the  Interest  of 
the  buyer  to  get  the  property  as 
cheaply  as  possible.  Be  has  every 
motive  to  enquire  Into  and  learn  the 
value  of  the  thing  to  be  sold.  But. 
In  the  case  of  the  contract  above  In- 
dicated, the  client  Is  at  a.  great  dis- 
advantage. The  value  of  the  prop- 
erty in  litigation  depends  upon  the 
result  of  the  litigation;  ana  being 
unable  to  understand  the  legal  as- 
pects of  the  case,  he  Is  unable  to 
foresee  what  such  result  will  be. 
He  must  rely,  not  upon  his  own 
Judgment,  but  upon  the  Judgment 
and  statements  of  his  attorney. 
Moreover,  he  Is  unable  to  Judge  as  to 
the  value  of  his  attorney's  services, 
because  he  cannot  know  what  legal 
steps  are  necessary   to  be  taken  In 


the  conduct  of  the  case.  The  advan- 
tage Is  overwhelmingly  on  the  side 
of  the  attorney  where  such  a  con- 
tract Is  made."  Elmore  v.  Johnson, 
148  111.  513.  627.  32  NB  413,  3^ 
AmSR  401.  21  LRA  866. 

55.  U.  S.— Gelders  v.  Haygood,  182 
Fed.  109;  Myers  v.  Luseme  County, 
124  Fed.  436. 

Cal. — Cousins  v.  Partridge,  79  Cal. 
224,  21  P  745;  Learned  v.  Haley.  34 
Cal.  608. 

Fla.— Wharton  v.  Ounmond,  20 
Fla.  934. 

Oa. — Stublnger  v.  Frey,  116  Qa. 
396,  42  SB  713. 

111.— Day  V.  Wright,  238  III.  218. 
84  NB  226;  Donaboe  v.  Chicago 
Cricket  CTub,  177  111.  361.  62  NB  351: 
Willln  V.  Burdette,  172  Til.  117,  49 
NB  1000;  Laclede  Bank  v.  Keeler,  109 
111.  385,  391  [quot  Morrison  v.  Smith, 
130  III.  804,  316,  23  NB  241]  (where, 
after  reiterating  the  general  rule 
that  an  attorney  will  not  be  allowed 
to  bring  his  own  personal  interest 
into  conflict  with  that  which  bis  duty 
requires  him  to  do  on  behalf  of  his 
client,  the  court  said:  "We  do  not, 
however,  understand  It  to  be  the  law 
that  an  attorney  is  prohibited  from 
purchasing  property  from  his  client, 
where  the  transaction  Is  fair  and 
honest,  and  in  no  manner  tainted 
with  fraud,  undue  Influence  or  cor- 
ruption. Dealings  between  attorney 
and  client  wlU  be  scrutinised  closely, 
in  order  to  guard  against  wrong 
being  committed,  owing  to  the  con- 
fidential relations  existing  between 
them,  and  the  supposed  personal  In- 
fluence of  an  attorney  over  his  cli- 
ent; but  there  Is  no  rule  of  law  which 
absolutely  prohibits  a  sale  merely  on 
account  of  the  existence  of  the  rela- 
tion of  attorney  and  client"). 

Iowa.* — Ltndt  v.  Llnder,  117  Iowa 
110.  90  NW  696;  Mitchell  v.  Colby, 
96  Iowa  202,  63  NW  769. 

Kan. — Holmes  v.  Culver,  89  Kan. 
698,  183  P  164;  Teamans  v.  James, 
27  Kan.  19B. 

Md.— ^Roman  v.  Mall,  42  Md.  613. 

Minn. — Qarceau  v.  McNamara.  125 
Minn.  130,  145  NW  809,  AnnCasl915C 
951. 

Nebr. — ^Levara  v.  McNeny,  78  Nebr. 
414.  102  NW  1042. 

N.  J. — Crocheron  v.  Savage.  76  N.  J. 
Eq.  689.  73  A  88.  28  LRAN8  679  and 
note  [rev  74  N.  J.  Bq.  629.  70  A  3531. 

N.  Y.— Newberg  v.  Schwab,  49  N. 
Y.  Super.  232:  Porter  v.  Parmly,  89 
N.  Y.  Super.  219. 

Tex. — Tippett  V.  Brooks,  96  Tex. 
386.  336.  67  8W  496. 

Wis. — Vanasse  v.  Reld,  111  Wis. 
803,  87  NW  192. 

Eng. — Spencer  v.  Topham,  2  Jur. 
N.  8.  866. 

Ont. — Oakes  v.  Smith,  17  Grant  Ch. 
(U.  C.)  660:  Paul  v.  Johnson,  12 
Grant  Ch.  (U.  C.)  474;  In  re  Bartlett, 
1  V.  C.  Q.  B.  252. 

[a]  ZUnatratloas. — (1)  Where  an 
attorney  employed  by  one  to  litigate 
or  compromise  his  rights  to  certain 
real  estate  subsequently  purchased 
the  land  In  question  from  his  client 
through  an  agent  who  acted  bona 
fide,  but  without  disclosing  his  prin- 
cipal, and  paid  a  fair  price  therefor, 
taking  no  advantage  of  his  relation, 
it  was  held  that  the  purchase  was 
valid,  although  the  burden  of  proof 
of   showing  the  good   faith   of  the 


dealing  was  upon  the  attorney.  Tea- 
mans  V.  James.  27  Kan.  196.  (2)  An 
assignment  of  a  Judgment  by  the 
owner,  a  woman  unaccustomed  to 
business,  to  her  attorney,  is  valid 
where  it  appears  that  before  buying 
he  advised  her  not  to  sell  It  to  him, 
and  tried  also-  to  secure  a  purchaser 
for  her.  In  such  a  case  the  presump- 
tion of  undue  advantage  is  rebutted, 
particularly  as  It  appeared  that  tlie 
price  was  the  best  obtainable.  Hor. 
rlson  V.  Smith,  ISO  HI.  804,  S8  NE 
241. 

[b]  In  eases  of  dlaputed  faots  as 

to  the  transaction  the  court  may,  in 
equity  suits,  try  the  question  of  fact 
either  by  affidavits  and  depMltlons 
or  by  refel-ence.  Porter  v,  Parmly, 
39  N.  Y.  Super.  219. 

[c]  A  Bale  In  adaUsaSty  vroeeed- 
lags  to  the  prootor  of  the  libelant 
having  been  made,  the  fact  that  it 
was  for  less  than  the  value  of  the 
property  Is  not  sufficient  to  require 
that  It  be  set  aside  on  the  libelant's 
application.    The  Ruby,  88  Fed.  122. 

id]  Am  attmraer  aMnudw  tts 
poHtton  of  pnzcdiaatf  and  advvn  la 
boaaa  to  oMsrvo  tlie  mtnuMt  food 
faltt  toward  the  party  with  wnon 
he  Is  dealing,  and  to  draft  all  papers 
with  sufflclent  care  and  professlonid 
skin  to  make  them  express  the  real 
understanding  and  agreement  of  the 
parties.  Payne  v.  Avery,  XI  Mich. 
624. 

Se.    See  supra  H  212.  213. 

[a]  vrhm  relatloa  of  attorasr 
does  not  isflnenoe  aotion,  p*r^  eaa. 
not  set  aside  txmnsaotlon. — in  Al- 

wood  V.  Mansfield,  59  III.  496.  a 
brother  and  two  sisters  held  a  dgbl 
to  redeem  lands,  and  the  brother 
agreed  with  another  person  to  sell 
to  him  a  part  of  the  lands  as  a  means 
of  raising  money  to  redeem  the 
whole.  The  purchaser  suggested,  as 
a  means  of  executing  the  transaction, 
that  the  brother  and  the  two  sisters 
should  convey  to  the  solicitor  who 
obtained  for  them  the  decree  gIvlnR 
the  right  to  redeem,  and  that  the 
solicitor  should  convey  to  the  par- 
chaser,  which  was  done.  On  a  bill  le 
chancery  to  set  aside  tbe  transaction 
it  was  held  that  under  all  the  dr- 
cumstanoes  the  brother  could  not 
Impeach  the  transaction  on  the 
ground  of  the  confidential  relation 
between  himself  and  the  solicitor, 
because  his  action  had  not  In  fiwt 
been  swayed  by  that  relation,  but  be 
had  negotiated  directly  With  the  pur- 
chaser; but  the  slstera.  wbo  ap- 
peared to  have  executed  the  deed  fa 
reliance  upon  representations  on  the 
part  of  the  solicitor,  and  upon  tbclr 
confidence  In  him  as  their  solidttw  In 
the  cause,  were  entitled  to  a  decree 
charging  the  purchaser  as  trustee  for 
them  to  the  extent  of  their  Interest 
in  the  lands. 

57.  Day  v.  WrlSht.  283  111.  213. 
84  NE  226;  Llndt  v.  Linder,  117  low* 
110.  90  NW  596:  Porter  v.  Howes.  Z02 
Mass.  64.  88  NK  446. 

[a]  mnstratiOM."(  1 )  An  attor- 
ney may  take  a  note  and  mortgage 
from  his  client  for  services;  there  is 
no  presumption  that  such  a  transac- 
tion is  unfair.  Wharton  v.  Ham- 
mond, 20  Pta.  934.  (2)  An  attorney 
who  has  obtained  a  Judgment  In  a 
replevin  suit  brought  by  his  client, 
and  who  has  a  lien  on  the  Judgment 
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tion  is  always  viewed  with  suspicion,  however,  and 
the  attoTuey  assumes  the  heavy  burden  of  proving 
not  only  that  there  was  no  overreaching  oi  the 
client,  but  that  the  client  acted  upon  the  fullest  in- 
formation and  advice  as  to  his  rights.'^" 

Keceasity  of  prompt  objection.  The  client's  right 
to  object  to  any  contract  or  agreement  entered  into 
by  him  with  his  attorney,  whereby  he  conveys  to 
the  latter  property  largely  in  excess  of  the  fair 
value  of  his  services,  may  be  and  is  waived  by  his 
long  acquiescence  therein;  in  this  connection  as  in 
oil  others  parties  alleging  fraud  as  a  ground  for 
relief  must  act  promptly.""  And  such  sale  cannot 
be  avoided  after  it  has  deliberately  been  ratified  or 
confirmed  on  full  information  nor  can  it  be  set 
aside  as  against  subsequent  pnrehasers  for  value 
without  notice.** 

[i  215]  (b)  By  Attorney  to  Client.  In  case  of 
an  assignment  by  an  attorney  to  his  client  the  same 
rule  applies,  and  the  client  is  presumed  to  have  acted 
under  the  influence  of  the  attorney,*'  and  is  entitled 

for  fees,  may  tak«  an  uainiment 
thereof,  and  sue  on  the  replevin  bond 
In  hla  own  name.  Newberg  v. 
8chwa^  49  N.  T.  Super.  232.  (8) 
But  even  In  such  cases,  where  an 
attorney  deals  with  his  client  for 
further  professional  services,  and  the 
contract  la  reduced  to  writing,  he  ts 
bound  to  show,  when  he  seeks  to 
^orce  It.  that  the  latter  fully  un- 
derstood its  meanlns  and  afreet,  and 
that  each  understood  It  In  the  same 
sense;  otherwise  It  cannot  be  en- 
forced. Planters' ,  Bank  v.  Hom- 
berger,  4  Coldw.  (Tenn.i  BJl. 
58.   U.  S.— Atwater  v.  Hadley.  t  F. 

'^a'i^Wmiams  v.  Mey.  «7  S  877: 
BoUes  V.  O  Brlen,  «8  Fla.  842,  864. 

^'in.— Rlngen  T.  Banes.  2«3  HI.  11, 
104  NE  1023:  Fox  v.  Pox,  250  III. 
SS4  95  NE  498;  Day  V.  Wright.  233 
111  '  218,  84  NE  226-  Wlllln^v.  Bur- 
dette  172  111.  117.  4*  NE  1000;  Rosa 
V  ^yson.  160  111.  349,  "„NE  399: 
Ro^Tv.  d.lehour^l3B  !»■  .|00y,25 
777;  Zelgler  v  ftughes.  56  111.  288. 
Jennlnga  v.  McConnel.  17  111.  148. 
Farts  v.  Briscoe,  78  111.  A.  242. 

Kan.— Holmes  v.  Culver.  89  Kan. 
***fca*^  P  164;  Yeamana  v.  James, 

Minn. — Gareeau  v.  McNamara.  126 
Minn.  180.  146  NTf  809.  AnnCasl«15C 
951^meln  v.  Borohert,  88  Minn.  877. 

'^1??— Wiigner  v.  PWlUps,  78  N.  J. 
Eq.  M.  78  A  8M:  O-ocheron  v.  Say- 
»e.  ih  N.  J.  Bq.  689.  78  A  88.  28 
lSaNS  679   iTvS  14  it.  J.  Eq.  629. 

"*N*  T^-^heehan  v.  Erbe.  J08  App. 
Div  7.  92  NTS  862;  Harden  v.  Dor- 
thJ:  12  APP.  D!v.  176.  42  NTS  884; 
^ight  V.  Moore.  87  N.  Y.  Super.  181: 
Brans  V.  Ellls.  6  Den.  640;  Hawlnr  v. 
Cramer.  4  Cow.  717;  Howell  l^  Ban- 
■5m7ll  Paige  688;  katter  of  Post.  8 
Edw.  365. 

Or. — ^Phlpps  v.  Winis,  88  Or.  190. 
96  P  866.  99  P  935,  18  AnnCas  119 
and  note. 

Wis. — Toung  v.  Murphy.  120  Wis. 
49.  97  NW  496;  Vanasse  v.  Held. 
Ill  Wis.  803.  87  NW  192. 

£>ng.~-8pencer  v.  Topham.  2  Jur. 
N.  S.  866. 

[a]  Kotd  SldOB'a  nle  (Olbson  v. 
Jeyes.  6  Ves.  Jr.  266.  31  Reprint 
1044)  as  laid  down  by  Justice  Kay  In 
Xtuddy  V.  Peard.  88  Ch.  D.  600,  8  ERC 
670  Is  to  the  effect  that  an  attorney 
eannot  maintain  a  purchase  from  a 
client  unlesa  he  can  demonstrate 
that  he  made  a  full  communication 
to  his  client  not  only  of  all  that  he 
knew  but  also  of  all  that  he  believed, 
respectlns  the  prtmerty.  Its  charac- 
ter luidnilue:  that  where  the  attor- 
ney la  the  oourM  of  Us  employ- 


to  have  the  traasaotion  annulled  unless  the  attorney 
can  show  that  be  has  observed  the  utmost  good 

faith." 

216]  (2)  Fraudulent  Transfers.  Even  where 
the  conveyance  by  the  client  to  his  attorney  is  for 
the  declared  purpose  of  hindering  and  delaying  the 
creditors  of  the  client,  it  cannot  be  sustained  as 
against  him  by  the  attorney  or  his  assignee  with 
notice ;  the  parties  are  not  regarded  as  being  in  pari 
delicto,  and  equity  will  refuse  to  sustain  such  a  con- 
veyance.'* But  an  innocent  purchaser  for  value 
from  the  attorney  will  be  protected.** 

217]  c.  Gifts.  The  rule  of  law  with  regard 
to  ^ts  by  clients  to  their  solicitors  is  much  stricter 
than  the  rule  with  regard  to  other  dealings  be- 
tween them.**  Indeed  some  of  the  authorities  hold 
that  such  gifts  are  absolutely  void,  and  may  be  set 
aside  on  application  of  the  client,  and  that  the  at- 
torney, even  though  good  faith  is  proven,  can  only 
retain  the  property  given  as  a  security  for  his  rea- 
sonable fees.*^  But  the  better  rule  seems  to  be  that 


ment  forms  an  opinion  that  the  prop- 
erty Is  more  valuable  than  had  there- 
tofore been  assumed.  If  he  falls  to 
disclose  that  opinion,  and  thus  give 
his  client  all  that  reasonable  advice 
against  himself  that  he  would  give 
against  a  third  person,  the  transac- 
tion cannot  be  susUlned. 

[b]  In  a  salt  to  M*  aald*  a  traaa- 
fer  of  a  life  »oll»  by  a  client  to  his 
attorney  the  Durden  waa  on  the  lat- 
ter, not  only  to  show  that  the  trans- 
fer was  absolute,  but  that  it  was 
honestly  consummated.  Manhelm  v. 
Woods,  218  Haas.  637.  100  NE  747. 

[c]  Parch ases  by  atturnsy  set 
aaU*  see  WllUn  v.  Burdette,  172  111. 
It?.  49  NE  1000;  Cllne  v.  Charles, 
acy.)  124  SW  847:  Barrett  v.  Ball. 
101  Mo.  A.  288,  73  SW  866;  Young 
V.  Murphy,  120  Wis.  49.  97  NW  496. 

S0.  Ala. — Dawson  v.  Copeland.  173 
Ala.  267.  55  S  600. 

111. — Elmore  v.  Johnson,  143  III. 
fil8.  533.  32  NE  413,  36  AmSR  401, 
21  LRA  866  (where  the  court  said: 
"Where  bills  are  filed  to  set  aside 
contracts  or  deeds  between  parties 
standing  In  a  confidential  relation  to 
each  other,  the  defense  of  laches  Is 
not  usually  regarded  with  favor.  It 
has  been  said  that  length  of  time 
weighs  less  In  such  a  case  than  In 
any  other,'  and  that  it  Is  'extremely 
difficult  for  a  confidential  agent  to 
set  up  an  available  defense  grounded 
on  the  laches  of  his  employer.' 
(Wood  v.  Downes.  18  Ves.  Jr.  120. 
130  note  1,  84  Reprint  263.)  But 
even  In  cases  where  It  has  been  held, 
that  such  contracts  and  sales,  with- 
out reference  to  their  fairness  or 
honesty,  will  be  set  aside  upon  the 
application  of  the  party  In  Interest, 
It  has  at  the  aame  time  been  held, 
that  such  application  must  be  made 
within  a  reasonable  time  to  be  Judged 
of  by  the  court  under  all  the  elreum* 
stances  of  the  case.  (Williams  v. 
Reed,  29  F.  Cas.  No.  17,733,  3  Manon 
405;  Smith  v.  Thompson,  7  B.  Mon. 
(Ky.)  305;  Hawley  v.  Cramer,  4  Cow. 
(N.  Y.)  717.  .  .  .5  What  is  a  rea- 
sonable time  cannot  well  be  defined, 
but  must  be  left.  In  large  measure, 
to  the  determination  of  tne  Court  in 
view  of  the  facts  presented"). 

Mass. — Porter  v.  Howes,  202  Mass. 
64^  88  NE  445. 

Ho. — Bucher  v.  Hohl.  199  Mo.  320, 
97  RW  922,  116  AmSR  492. 

W.  Va. — Keenan  v.  Scott,  64  W.  Va. 
137,  61  SE  806:  Lewis  v.  Broun.  36 
W.  Va.  1,  14  SE  444. 

00.  Lewis  T.  Broun,  tt  W.  Va.  1, 
14  8E  444. 

[a]  Aoqai— oeaoe  laduoed  by  ooa- 
lldeaoe  In  attomej. — ^Where  attor- 
neys by  their  Improper  acts  obtained 
title  to  land  belonging  to  their  cli- 
ent, anoh  cllenffl  mibaequent  reeog- 


nltlon  of  their  title  Is  not  binding  on 
her  where  the  evidence  shows  only  a 
case  of  implicit  trust  and  confidence 
by  her  In  her  attorneys.  Bucher  v. 
Hohl.  199  Mo.  820,  329,  97  SW  922. 
116  AmSR  492  (Where  the  court  said: 
"The  evidence  shows  only  a  case  of 
Implicit  trust  and  confidence  in  her 
attorneys,  and  If  she  acquiesced  In 
that  decree  it  was  because  her  attor- 
neys told  her  It  was  the  best  that 
could  be  done  for  her.  Under  those 
circumstances  her  attorneys  cannot 
avail  themselves  to  their  advantage 
and  to  her  disadvantage  of  her  ac- 
quiescence; as  to  them  she  la  not 
estopped  from  claiming  her  own"). 

01.  Bucher  v.  Hohl,  199  Mo.  320, 
97  SW  922,  lie  AmSR  492;  Lewis  v. 
Broun,  S«  W.  Va.  1.  14  SE  444. 

68.    Payne  v.  Avery,  21  Mich.  524. 

63.  Lewta  v.  J.  A.,  4  Edw.  (N.  Y.) 
599;  Landis  v.  Wintermute,  40  Wash. 
673.  82  P  1000. 

64.  Stublnger  v.  Prey,  116  Qa.  396. 
400.  42  SE  713  [clt  Cyc];  Herrlck  v. 
Lynch,  150  III.  283,  37  NE  221  [alt 
49  111.  A.  657];  Lindsley  v.  Caldwell, 
234  Mo.  507,  137  SW  985:  Lindsley  v. 
Caldwell,  234  Mo.  498,  137  SW  983, 
37  LRANS  161  and  note;  Place  v. 
Hayward,  117  N.  Y.  487.  23  NE  26; 
Pord  v.  Harrington,  16  N.  Y.  286: 
Ooodenough  v.  spencer.  15  AbbPrNS 
(N.  Y.)  248.  46  HowPr  347. 

65.  Ooodenough  v.  Sp^encer,  4S 
HowPr  (N.  Y.)  347. 

86.  N.  H. — Whipple  V.  Barton.  63 
N.  H.  613.  3  A  922. 

N.  Y— Nesblt  v.  Lockraan.  34  N.  Y. 
167:  Berrien  v.  McLane,  Hotlm.  421. 

Tenn. — Planters'  Bank  V.  Hom- 
berger,  4  Coldw.  631. 

BinK. — ^Walmesley.  v.  Booth,  2  Atic 
2S,  26  Reprint  412;  Oldham  v.  Hand, 
2  Ves.  269.  28  R^rtnt  167. 

Ont. — ^Davls  v.  Walker,  S  Ont  L. 
173.  1  OntWR  74B. 

67.  Berrien  v.  HcLane,  Hoffm. 
(N.  Y.)  421;  Planters'  Bank  v.  Horn- 
berger,  4  Coldw.  (Tenn.)  531;  Morgan 
T.  Mlnett,  6  Ch.  D.  688.  646  (where 
Vice-chancellor  Bacon  states  the 
matter  thus:  "It  Is  not  said  that 
that  relation  prevents  a  client  be- 
stowing his  bounty  upon  his  solici- 
tor, but  what  the  taw  requires  Is 
that,  considering  the  enormous  In- 
fiuence  which  a  solicitor  in  many 
cases  must  have  over  his  client.  In 
order  to  give  validity  and  effect  to  a 
donation  from  a  client  to  his  solicitor 
that  relation  must  be  severed."  Fur- 
ther on  p  647  he  points  out  that  It 
Is  not  the  Inability  of  the  client  to 
confer  bounty  upon  his  solicitor,  but 
the  inability  of  the  solicitor  to  ac- 
cept It  while  the  relation  exists  that 
the  law  recognises  and  enforces) ; 
Mlddleton  V.  Welles,  4  Bro.  P.  a  246. 
266,  8  Reprint  16«  (where  It  was  held 
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while  a  gift  from  a  elient  to  an  attorney,  durii^  the 
relation,  ia  not  void  ipBO  facto,  it  is  viewed  by  the 
eoarts  with  the  greatrat  suspicion,""  and,  to  sustain 
it,  the  burden  is  upon  the  attorney  to  show  not  only 
that  it  was  voluntary;  but  also  that  it  was  made 
with  full  knowledge  of  all  material  facts  known  to 
him,  and  without  undue  influence.'* 

[$  218]  d.  Security  for  Fees  and  Oosta.  For  a 
long  time  it  was  the  law  of  England  that  an  attorney 
could  not  take  from  his  client  a  security  for  future 
services.™  These  and  like  decisions  in  equity  have 
been  followed  in  courts  of  equity  in  Canada.'^  This 
rule  is  not,  however,  confined  in  its  operation  to 
courts  of  equity.^'  But  an  assignment  or  mortgage 
as  securi^  for  fees  or  costs  already  incurred  is 
validJ^  m  England,  by  statute,  an  attorney  may 
take  security  from  his  client  for  future  services,  the 
amount  whereof  must  be  ascertained  by  taxation.^* 

[$  219]  e.  Special  Contracts.  To  secure  pardon. 
An  attorney  may  contract  to  endeavor  to  secure  for 
his  elient  a  pardon,  and  that  a  stipulated  fee  shall 
be  paid  Him  if  successful,  provided  no  improper 
means  are  to  be  used  to  obtain  it.'*^ 

To  indemnify  client  against  loss  in  salt.  Con- 
tracts between  an  attorney  and  his  client,  by  which 


the  former  undertakes  to  indemnify  tiie  latteor 
i^ainst  any  loss  in  a  suit  to  be  commenced,  are  not 
favored  and  are  generally  eonsid^d  as  coming 
within  the  rule  against  champerty  and  mainte- 
nance.'* Thns  an  agreement  between  an  attorney 
and  his  client  that  the  former  shall  pay  the  costs 
of  an  action  he  has  bronght  for  his  client,  if  the 
action  is  unsuccessful,  is  illegal  and  void,  and  eac- 
ttot  be  enforced  by  the  client.^'  So  a  contract  b; 
an  attorney  to  pay  any  judgment  which  shall  finally 
be  rendered  against  his  client  in  a  certain  suit,  in 
consideration  of  the  fact  that  the  client  wilt  appeal 
the  case  and  pay  the  attorney  a  fee  for  condactii^ 
it,  is  void  as  being  against  public  policy,  and  not 
enforceable  against  either  party.^"  But  if  an  attor- 
ney having  a  debt  for  collection  promises  his  client 
to  pay  the  debt  himself  if  he  shah  fail  to  collect  it, 
such  promise,  if  supported  by  a  sufficient  considera- 
tion, is  valid  and  binding.'^ 

Contracts  opposed  to  public  policy.  Contracts  by 
which  the  attorney  undertakes  to  do  any  act  which 
is  illegal  or  contrary  to  public  policy  are  void,  and 
no  recovery  of  compensation  can  be  had  und^ 
them.** 

[$  220]   4.  Accounting  and  Payment.*^  Attor- 


that  it  la  a  "rule  established  In 
Courts  of  equity,  that  no  gift  or 

?'ratulty  to  an  attorney,  beyond  his 
air  professional  demands,  made  dur- 
ing the  time  he  continues  to  conduct 
or  manage  the  affairs  of  the  donor, 
and  more  especially  if  such  gift  or 
gratuity  arises  Immediately  out  of 
the  subject  then  under  the  conduct 
or  management  of  the  attorney,  shall 
be  [sustained]");  O'Brien  v.  Lewis, 
4  Qllfard  221,  66  Reprint  686  <where 
It  Is  held  that  a  gift  from  a  client  to 
hlB  solicitor  Is  contrary  to  public 
policy  and  therefore  void);  Davis  v. 
Walker.  6  Ont.  L.  ITS,  1  OntWR  746. 
See  also  Wright  v.  Proud,  13  Ves.  Jr. 
136,  138,  38  Reprint  246  (where  Lord 
Brslcine  rendered  a  dictum  that  "In- 
dependent of  all  fraud,  an  attorney 
shall  not  take  a  gift  from  hla  client, 
while  the  relation  subsists;  though 
the  transaction  may  be,  not  only 
free  from  fraud,  but  the  most  moral 
In  Its  nature;"  "a  dictum,"  Lord 
Brougham  observed  In  Hunter  v.  At- 
kins, 3  Myl.  &  K.  113,  136.  10  EngCh 
113,  40  Reprint  43,  "reduced  ...  to 
this,  that.lt  Is  almost  impossible  for 
a  gift  from  client  to  attorney  to 
stand,  because  the  difficulty  Is  ex- 
treme of  showing  that  everything 
was  voluntary  and  fair,  and  wltn 
full  warning  and  perfect  knowl- 
edge"). 

[a]  '^•re  Is  this  obvious  dls- 
Unotioa  batween  •  gift  and  a  vnr- 
ebase. — In  the  case  of  a  purchase  the 
parties  are  at  arms',  length,  and  each 
party  requires  from  the  other  the 
full  value  of  that  which  he  gives 
in  return.  In  the  case  of  a  gift  the 
matter  la  totally  different,  and  It 
appears  to  me  tnat  there  la  a  far 
stricter  rule  established  in  this 
Court  with  regard  to  gifts  than  with 
regard  to  purchasea,  and  that  the 
rule  of  this  Court  makes  auch  trans- 
actions, that  is  of  a  gift  from  the 
client  to  the  solicitor,  absolutely  in- 
valid." And  after  referring  to  the 
earlier  decisions  he  said  (p  316):  "I 
think  that  those  cases  are  sufficient 
to  shew  that  In  the  opinion  of  Lord 
Thurlow,  Lord  Ersklne  and  Lord 
Eldon,  the  view  of  this  Court  is  that 
the  rule  with  regard  to  gifts  is  abso- 
lute, that  Is,  It  is  not  open  to  the 
attorney  to  shew  that  the  transac- 
tion was  fair;  but  that  the  gift  can- 
not stand."  Tomson  v.  Judge,  3 
Drew.  806.  314,  315.  61  Reprint  920. 

68.  Nesbtt  V.  Lockman,  84  N.  Y. 
167;  Montesdulen  v.  Sandys,  18  Vea. 
Jr.  808,  84  Reprint  881;  Harrla  v. 


Tremenheere,  16  Vea.  Jr.  34,  33  Re- 
print 668;  Hatch  v.  Hatch,  9  Ves.  Jr. 
292,  32  Reprint  616. 

"A  client,  for  example,  may  natu- 
rally entertain  a  kindly  feeling 
towards  an  attorney  or  solicitor  by 
whose  assistance  he  has  long  bene- 
fited; and  he  may  fairly  and  wisely 
desire  to  benefit  him  by  a  gift.  .  .  . 
No  law  that  ia  tolerable  among  civ- 
ilized men.  men  who  have  the  bene- 
fits of  civility,  without  the  evils  of 
excessive  refinement  and  overdone 
subtlety,  can  ever  forbid  auch  a 
transaction,  provided  the  client  be  of 
mature  age  and  of  sound  mind,  and 
there  be  nothing  to  show  that  the 
deception  was  practiced,"  Hunter  v. 
Atkins.  3  Myl.  &  K.  113,  135.  10  Eng 
Ch  113,  40  Reprint  43. 

69.  Bolles  V.  O'Brien,  63  Fla.  342, 
S5^.  59  S  133;  Whipple  v.  Barton.  63 
N.  H.  613.  3  A  922. 

70.  Walter  of  Foster,  2  De  Q.  F.  & 
J.  105,  63  BngCh  82,  46  Reprint  662; 
Uliliinpton  v.  Bullen,  2  Dr,  A  War. 
Iti'l;  Jones  V.  Tripp,  Jac.  322,  4  Eng 
Ch  322.  37  Reprint  873;  Booth  v. 
Cre.swick,  IS  L.  J.  Ch.  217;  Ex  p. 
L;iiiig,  2  Mont.  &  A.  381;  Pitcher  v. 
Rigby.  9  Price  79.  147  Reprint  27. 

71.  Oalbralth  v.  Irving,  8  Ont.  761; 
Atkinson  v.  Gallagher,  23  Grant  Ch. 
<U.  C.)  201,  203  (where  the  court 
aald:  "It  seems  clear  upon  the  au- 
thorities that  a  mortgage  given  by  a 
client  to  his  solicitor  to  aecure  costs 
yet  to  be  incurred.  Is  absolutely  void 
as  against  public  policy.  .  .  .  I  think 
it  will  be  found  that  no  authority 
could  be  cited,  to  sustain  the  propo- 
sition that  a  contract  which  Is  void 
as  being  contrary  to  public  policy 
(and  which,  I  take  to  be,  in  the  same 
predicament  as  If  it  were  In  contra- 
vention of  an  express  statute),  can 
afterwards  be  capable  of  confirma- 
tion by  the  "acts  of  the  parties' ") ; 
Robertson  v.  Purness,  43  u.  C.  Q.  B. 
143. 

7a.  Holdsworth  v.  Wakeman.  1 
Dowl.  P.  C.  632;  Jones  V.  Hunter,  1 
Dowl.  P.  C.  462;  Hope  v.  Caldwell, 
21  U.  C.  C.  P.  241  (where,  after  a 
review  of  various  cases  on  the  point, 
it  was  decided  that  a  security  taken 
from  a  client  by  an  attorney  or  coun- 
sel for  future  costs  is  Invalid,  and 
cannot  be  enforced  by  action  at  law); 
Robertson  v.  Furness,  43  U.  C.  Q.  B. 
143. 

73.  Knock  V.  Owen,  36  Can.  8.  C. 
168;  Oalbralth  v.  Irving,  8  Ont  761 
(assignment  of  lease  as  seourity  tot 
costs  already  Incurred). 


74.  Imp.  St  83  A  34  Vict  c  28 
S  16;  Robertson  v.  Purness,  43  U.  C 
Q.  B.  143. 

76.  Mover  v.  Cantleny,  41  Minn. 
242,  42  NW  1060  (holding  that  the 
right  to  recover  the  sum  so  stipulated 
for  ia  not  affected  by  the  fact  that 
other  persons  were  also  afterward 
employed,  whose  aervlcea  may  have 
contributed  to  the  result). 

Oontraot  to  procnze  pardon  see 
Contracts  [9  Cyc  498]. 

76,  Llndsey  v.  Jones,  83  Ala.  886: 
Boardman  v.  Thompson,  25  Iowa  487; 
Mitchell  V.  Bell,  1  N.  C.  244,  2  AmD 
627  (where  It  was  held  that  a  prom- 
ise by  an  attorney  to  his  client  dur- 
ing the  pendency  of  a  suit  to  In- 
demnify him  against  the  conse- 
quences of  it  was  void  as  belmr 
without  consideration) ;  Hurrar* 
Est,  2  Pa.  Dist  681  (where  It  was 
held  that  contracts  giving  an  attor- 
ney an  Interest  in  the  subject  mat- 
ter of  the  litigation,  for  bis  services 
in  prosecuting  the  suit,  are  opposed 
to  public  policy  as  tending  to  pre- 
vent a  compromise  and  settlement  of 
their  rights  by  the  parties).  See 
generally  Champerty  and  iCaint*- 
nance  [6  Cyc  858]. 

77,  Low  V.  Hutchinson,  17  Me. 
196.  Compare  Pogerty  v.  Jordan.  25 
N.  T.  Super.  819  (holding  that  an 
agreement  by  an  attorney  to  com- 
mence and  conduct  and  pay  all  the 
expenses  of  a  suit  and  giye  plaintiff 
a  certain  share  of  the  proceeds,  la 
not  Invalid  under  the  Haw  Tofk 
statute). 

78.  Adye  v.  Hanna,  47  Iowa  M4, 
29  AmR  484. 

79.  Morrill  v.  Graham.  27  Tsx. 
646. 

SO.  See  Infra  9  318.  See  also  Con- 
tracts [9  Cyc  481]. 

[a]  Oonttaorfe  pemilttlav  braaofc  of 
ooafldentlal  tsIsooili — A  contract  en- 
tered Into  between  client  and  attcn^ 
ney,  for  the  purpose  of  binding  the 
former,  that  the .  latter  may  at  any 
time  divulge  Information  or  knowl- 
edge afM]uired  during  the  professional 
relation  is  not  a  good  waiver  of  the 
privilege  of  confidence  and  secrecy, 
and  Is  void.  In  re  Boone,  83  Fed. 
944. 

81.   AotLoua  for  moiwr 
see  infra  SS  237-252. 

Dlsbament  of  attornsj'  for 
piroprlatlon   of   olient^   moaegr  sec 
Bupra  IS  50,  51. 

XtebUitr  for  moMT  ooUsoUd  aad 
not  paid  over  see  infra  Si  222-4X4. 


For  Mw  oasM^  dmiopawta  and  aIuuicm  In  the  law  see  cumulative  Annotation^  same  titles  nwe  and  not«knamb«r. 
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nejs  are  bound  to  account  to  their  clients  for  moneys 
received  by  them  as  suoh,^'  and  the  fact  that  an 
attorney  has  a  lien  on  money  in  his  hands  does  not 
free  him  from  this  liability.^'  If  requested  to  do 
so  he  is  bound  to  show  in  detail  what  he  has  done 
with  his  client's  money,  and  to  justify  its  retention 
or  expenditure.  He  cannot  merely  state  that  he  has 
received  it  for  counsel  fees  and  for  money  which  he 
has  paid  out  for  his  client.'*  An  attorney  who 
makes  a  collection  for  another,  there  being  no  spe- 
cial agreement  as  to  service,  uionld  remit  the  pro- 
eeeda  to  bis  client,  less  his  reasonable  charges,  with- 
in a  reasonable  time/''  or  notify  the  latter  of  his 
readiness  to  pay.^  A  mere  claim  of  title  by  a  third 
party  will  not  defeat  the  client's  right  to  demand 
and  zeeeive  payment  of  money  collected  for  him  by 
bia  attorney."^  Such  payments  must  be  made  either 
to  the  client,  or  to  some  one  authorized  to  act  for 
him.**  As  a  general  rule  it  is  the  duty  of  an  attor- 
ns who  collects  money  for  a  client  to  pay  it  over 
to  such  client  himself  whenever  he  tan  do  so  with 
safety."  But  an  attorney  who  collects  money  for 
an  agent  may  discharge  himself  by  paying  it  over 
either  to  the  agent  or  to  the  tme  owner,'**  although 
he  cannot  discharge  himself  by  paying  it  to  the 
payee  of  a  note  where  the  latto*  u  not  in  f  aet  the 
true  owner.*^  Where,  however,  the  note  is  i>ayable 


to  a  third  person,  and  is  not  indorsed,  a  payment  by 
the  attorney  to  the  payee  will  discharge  him  from 
all  liability  to  the  person  who  placed  the  same  in 
his  hands.'^  When  an  attorney  receives  through 
another  a  claim  for  collection,  it  is  the  custom  to 
remit  it,  when  collected,  unless  otherwise  instructed^ 
to  the  attorney  from  whom  the  claim  was  received,"' 
and  especi^y  is  this  true  where  the  attorney 
through  whom  the  claim  was  received  is  a  resident 
of  the  same  city  or  county  in  which  the  olient  re- 
sides."* In  some  instances  persons  other  than  clients 
are  «ititled  to  an  accounting  and  payment  frtHn 
attorneys  as  a  result  of  dealings  between  the  atto]> 
neys  and  their  clients."" 

221]  0.  LiahilitiflS— 1.  In  General— a.  For 
Fraud.*'  Willful  misstatements  of  the  law,"'  or  of 
existing  facts,"'  by  an  attorney  to  his  client  to  se- 
cure an  advantage  to  himself,  with  knowledge  of 
the  falsity  and  intent  to  defraud  on  the  one  side 
and  ignorance  and  reliance  on  the  other,  constitute 
actionable  fraud,  provided  damage  ensues.""  An  at- 
torney is  also  liable  for  fraud  if  he  conceals  an 
adverse  interest  held  by  him  whereby  his  client 
suffers  loss.'^  It  being  his  dnty  to  advise  his  client 
promptly  whenever  be  has  information  which  it  is 
important  the  client  shonid  reeeive,  he  is  liable  for 
ftttoA.  if  he  conceals  any  saoh  material  fact  which 


aa.  IT.  S. — Jones  v.  Byrne,  149  Fed. 
4B7,  464  [rev  oa  other  grounds  159 
Fed.  821.  »0  CCA  101.  and  quot  Cyc]. 

Ind. — Boufher  v.  Soobey,  28  Ind. 

Maes.— Kellr  t.  AUln. .  218  Mass. 
S27.  9»  NB  278. 

Kebr. — Olson  v.  Lamb,  E8  Nebr. 
104.  76  NW  4SS.  71  AmSR  670. 

N.  T. — Secor  v.  Tradesmen's  Nat. 
Bank.  148  App.  Div.  141,  133  NTS 
197;  Pallace  v.  Nlssara,  etc..  Power 
Co.,  131  App.  Dlv.  453,  115  NTS  340; 
Matter  of  Keen.  89  Mlsa  374.  79 
NTS  857. 

W.  Va.~Keenan  T.  Scott.  64  W.  Va. 
1S7.  <1  SB  S06. 

[aj  VlMv*  an  Attorney  of  an  n- 
«oa.tilz  liaa  nadered  to  his  oUent  aa 
Moovatt  of  all  moneys  or  other  assets 
of  the  succession  coming  to  his 
hands,  he  has  fulfilled  his  entire  duty 
to  account,  and  is  not  liable  in  a 
subsequent  action  by  the  executrix 
for  a  further  accounting.  Hernandez 
v.  r>art.  109  La.  880,  33  3  905. 

aa.  McCracken  v.  Harned,  59  N.  J. 
Eq.  190.  44  A  959. 

84.  Kelley  v.  Repetto,  62  J. 
Kq.  246,  49  A  429;  Pallace  v.  Niagara, 
etc.  Power  Co-  131  App.  Div.  453, 
115  NTS  340;  Matter  of  Raby,  29 
App.  Div.  226,  51  NTS  552. 

86.  U.  S.— -Jones  v.  Byrne.  149 
Fed.  457,  464  [rev  on  other  grounds 
159  Fed.  321,  90  CCA  101,  and  quot 
Crcl. 

III. — Dinsmoor  v.  Bressler.  56  111. 
A-  207. 

Ind.-^Bougher  v.  Scobey,  1 6  Ind. 
151,  28  Ind.  683;  Spencer  v.  Smith, 
45  ind.  A.  17,  87  NE  154. 

N.  J.— Kelley  v.  Repetto.  62  N.  J. 
Eq.  246,  49  A  429 :  McCraken  v. 
^rned.  69  N.  J.  Qq.  190,  44  A  959. 

N.  T. — Matter  of  Fox,  150  App. 
Xrtv.  802,  135  NTS  821;  Matter  of 
Raby,  29  App.  Div.  225,  51  NTS  552; 
Marvin  V.  Mlwood,  11  Paige  365. 

Fa. — UcDanlels  v.  Cutler,  3  Brewst. 

^^WlB.— Ott  V.  Wood.  162  Wis.  97. 
1S9  MW  762,  44  LRANS  624,  AnnCas 
191 4C  636. 

[a]  BrtalMlaa  ftuds  of  noeaa- 
flSon.— tinder  La.  Rev.  Civ.  Code  art 
1150.  it  is  unlawful  for  the  attorney 
of  an  executrix  to  retain  In  his  pos- 
eesslon  funds  of  a  succession  admin- 
istered by  the  executrix,  although  he 
may  do  so  because  he  knows  his 
client  to  be  Irresponsible.  State  v. 
our.  1S6         679.  66  S  748. 


m   Blgkt  M  between  two  dlMrta. 

—where  an  attorney  colleota  money 
on  a  claim  placed  In  his  hands  be- 
fore he  la  engaged  to  represent  the 
bankrupt  estate,  of  the  makers,  he  is 
required.  In  the  absence  of  fraud,  to 
pay  it  to  the  client  for  whom  he 
made  the  collection,  notwithstanding 
he  receives  it  the  morning  of  the  day 
on  which  he  filed  bankruptcy  peti- 
tion and  schedules  for  the  makers. 
In  re  Uartln,  167  Fed.  236. 

86.  Jett  V.  Hempstead.  26  Ark.  462: 
Spencer  v.  SmlthT  45  Ind.  A.  17,  87 
NE  164i_yo8S  V.  Bachop,  6  Kan.  59; 
Ott  V.  Wood,  162  Wia  97.  139  NW 
762,  44  LRANS  524.  AnnCas  1914C 
636. 

87.  Jacobson  v.  Jones,  128  III.  A. 
56;  Dunn  v.  Vannerson.  8  Miss.  679; 
Boulden  v.  Hebel.  17  Serg.  A  R.  (Pa.) 
312.  Compare  Sims  t.  Brown,  6 
Thomp.  A  a  (N.  T.)  6  [aff  64  N.  T. 
660]  (holding  that  there  is  no  dif- 
ference between  the  nature  and  the 
extent  of  the  liability  of  an  attorney 
and  that  of  any  other  agent  In  re- 
spect to  moneys  collected  by  him 
for  his  principal  and  claimed  by  a 
third  person;  and  that  accordingly 
where  an  attorney,  after  notice  from 
plalntlfT  that  she  claimed  moneys  col- 
lected by  him  in  an  action  brought 
In  behalf  of  one  A,  paid  it  over  to  bis 
client,  plaintiff  was  entitled  to  re- 
cover of  the  attorney  the  amount 
so  paid  over).  To  same  effect 
Peyser  v.  Wilcox,  64  HowPr  (N.  T.) 
525. 

88.  Hlllegaas  v.  Bender.  78  Ind. 

225. 

89.  Marvin  v.  Bllwood,  11  Paige 
(N.  T.)  365. 

90.  Wallace  v.  Peck,  12  Ala.  768. 
See  also  Agency  S  279. 

[a]  Aptfylag-  proceeds  aooordiair 
to  •cant's  inetrnotloBfl^(l)  An  at- 
torney may  rightfully  apply  the  pro- 
ceeds of  a  claim  placed  in  his  hands 
for  collection  as  directed  by  the 
party  from  whom  he  received  It.  who 
was  controlling  the  claim  In  the 
name,  and  as  the  agent,  of  the  owner 
of  such  claim.  Long  v.  Sampson,  4 
KyL  632.  (2)  But  If  an  attorney 
collects  money  under  the  direction 
and  in  the  name  of  an  agent,  know- 
ing that  it  belongs  to  the  principal, 
and  by  order  of  the  agent  pays  It  in 
discharge  of  debts  of  the  agent,  it  Is 
not  a  discharge  of  the  attorney  from 
his  Itablltty  to  his  principal.  >7l8bet 
v.  LawBon.  1  Oa.  276. 


91.  Wallace  v.  Peck.  12  Ala.  768; 
Lewis  v.  Peck,  10  Ala.  142. 

93.  Peck   V.   Wallace.    19  Ala. 

219. 

98.  Tyler  v.  Cockrell,  107  SW  799. 

32  KyL  1126. 

94.  Tyler  Cockrtil.  107  SW  799. 
S2  KyL  1126. 

95.  Newcastle  v.  Bellard.  S  He. 
369  (holding  that,  where  an  attorney 
had  collected  moneys  for  the  treas- 
urer of  a  town.  In  that  capacity,  be 
was  liable  for  the  amount  in  an  ac- 
tion for  money  had  and  received,  at 
the  suit  of  the  town,  and  that  in  such 
action  he  could  not  set  off  any  de- 
mand of  his  own  against  the  treas- 
urer In  hla  private  capacity). 

96.  See  Fraud  [20  Cyc  Ij. 

97.  Allen  v.  Frawley,  106  Wis. 
638,  82  NW  593. 

[a]  BrroueouB  opinion.— An  at- 
torney is  not  responsible  as  for  a 
fraudulent  breach  of  duty  for  an  er- 
roneous opinion  given  to  a  client 
on  a  question  arising  on  a  will. 
Alexander  v.  Small,  2  U,  C.  Q.  B. 
298. 

ra.  Adrlaans  v.  Dill,  37  App.  (D. 
C.)  69;  Manley  v.  Felty,  146  Ind. 
194.  46  NE  74. 

99.  Bachman  v.  Ooldmark.  48  N. 
T.  Super.  649. 

1.  IlL— Gibbons  T.  Hoag.  96  111. 
46, 

La. — Lazarus  v,  Frledrlchs,  126  La. 
619.  61  S  063. 

Mich.— Roberts  v.  Gates,  146  Mich. 
169.  109  NW  264. 

Miss. — ^Hoopes  V.  Burnett,  26  Miss. 
428 

W.  Va. — Roller  v.  McGraw.  63  W. 
Va.  462,  60  SB  410. 

[a]  Vers  oonosalmant  of  the  faot 
of  aa  advsrse  retainer  is  not  a  neces- 
sary presumption  of  fraud.  Williams 
V.  Reed.  29  F,  Cas.  No,  17.733,  S 
Mason  405. 

[b]  Treble  danuuTM.^ — ^Under  a 
statute  making  an  attorney  who  has 
been  guilty  of  any  deceit  with  Intent 
to  defraud  any  party  liable  for  treble 
damages.  It  has  been  held  that  the 
transaction  must  have  reference  to  a 
pending  suit.  LoofC  v.  Law  ton.  97 
N.  T.  478. 

tc]  Ammlment  of  tnuuaotloa^ 
Where  an  attorney  has  misled  hta 
client  by  fraudulent  concealment  of 
material  matters  or  by  folse  state- 
ments, the  transaction  will  be  an- 
nulled. McLead  v.  Applegate.  187 
Ind.  849,  86  MB  880. 
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ghould  have  been  communicated  to  his  client.^  Ac- 
tual fraud  is  not  neceBsary  to  impose  such  liability.' 

[$  222]  b.  For  Honey  Collected  and  Not  Paid 
Onr— (1)  In  General  As  the  relation  between 
attorney  and  client  in  r^ard  to  money  collected  is 
in  general  the  fiduciary  one  of  agent  and  principal, 
an  attorney  who  fails  to  pay  over  money  or  property 
collected  is  liable  for  its  value  as  of  the  time  of  the 
converBion.^  If^  however,  it  has  been  customary 
for  an  attorney  in  dealing  with  his  client  to  treat 
money  collected  as  his  own,  and  he  appropriates  it 
to  his  own  use,  this  does  not  constitute  a  conversion, 
but  creates  a  mere  contract  relation  of  debtor  and 
creditor."  He  may  retain  enough  of  the  money  col- 
lected to  pay  his  own  fees,  but  be  baa  no  lien  on  the 
rest,*  and  it  is  his  duty,  after  collection,  to  notify 
his  client  immediately,  or  at  all  events  within  a  rea- 


8,    Baker  v.  Humphrey,  101  U.  S. 


494.  26  U  ed.  1065;  DIrrs  t.  Thur- 
ston, S9  App.  (D.  C.)  2«7j  Broholm  v. 
Andervon,  178  111.  A.  623;  Hoopas  v. 
Burnett,  26  Miss.  428. 

8.   Baker  v.  Humphrey,  101  U.  S. 
494,  25  U  ed.  1065;  Palm  v.  Howard. 
129  Ky.  668,  112  SW  1110;  Hoopea 
T.  Burnett,  26  Hlaik  428;  Wheaton 
Newcombe.  48  N.  T.  Super.  215.  _  _ 

4.  U.  S. — Botts  T.  Crenshaw.  S  P. 
Cas.  No.  1,690.  Chase  224. 

Ala. — Cameron  v.  Clarke.  11  Ala.  259. 

Ark.— Burke  v.  Sttllwell,  2S  Ark. 
294. 

Cal. — UcRaven  T.  Dameron,  82  Cal. 
57.  23  P  SS.  ^  „  ™  w 

ind. — Dawson  V.  Compton.  7  Blackf. 
421:  Spencer  v.  Smltli.  45  Ind.  A.  17, 
87  NE  154.  „ 

Ky. — Commonwealth  Bank  v.  Pat- 
ton.  4  J.  J.  Marsh.  190. 

Me. — Newcastle  v.  Bellard.  3  Me. 
869. 

Mo. — Houx  V.  Russell,  10  Mo.  246; 
Thacker  v.  Dun.  1  Mo.  A.  41. 

N.  T. — Sackett  v.  Breen,  BO  Hun 
602.  8  NYS  473;  Wolfe  v.  Mack.  81 
Misc.  185,  142  NYS  488;  Marvin  v. 
EUwood,  11  Paige  S66.„ 

Tex.— Botsford  V.  Hamner,  (Civ. 
A.)  166  SW  378. 

Vt. — Goodyear  Metallic  Shoe  Co.  t. 
Baker,  81  Vt.  39.  69  A  160.  17  LJtANS 
667,  15  AnnCas  1207. 

Wis. — Cotton  V.  Sharpstein.  14 
Wis.  226.  80  AmD  774.  ,  , 

But  see  Oathrlght  v.  Marshall,  1 
Hen.  A  M.  (11  Va.)  427  (only  debt 
by  slmt>le  contract). 

J a]  AoUoB  on  oovenanta  of  r»- 
pt  for  notes  for  ooUeoUoiu— A  cli- 
ent can  maintain  an  action  on  the 
covenants  of  an  attorney's  receipt 
for  notes  received  by  him  for  collec- 
tion, Ironton  Rolling  Mills  Co.  v. 
Ross.  6  Bush  (Ky.)  103. 

[b]  As  attomsr  is  Uabi*  for  ths 
■mosBt  Ud  br  Um  at  aa  exMUtlon 
sals,  where  he  bid  in  the  property  in 
hlB  own  name  and  entered  satlafac- 
tlon  of  the  execution  to  the  extent  of 
such  bid  as  for  cash  received.  War- 
ren V.  Hawkins,  49  Uo.  137. 

[c]  Tlwrs  aa  attomor  ooaosala 
tts  aaunrnt  oollaotod,  and  induces  his 
client  to  consent  to  a  settlement  for 
less,  he  la  liable  to  such  client  for 
the  balance  received  by  him,  less  a 
reasonable  fee  for  collection.  RIeiri 
y.  Phelps.  4  N.  D.  272,  60  NW  402. 

[d]  Wlurs  an  attomay  reoetved 
proper^  for  Us  olUnt,  and  dis- 
charged a  Judgment,  If  the  property 
has  availed  the  attorney  as  money 
and  he  refuses  to  account.  It  may  be 
recovered  In  assumpsit  for  money 
had  and  received  at  tbe  price  he  took 
for  It.  Christy  v.  Douglas  Wright 
<Oh.)  485. 

[e]  Asslffsmsnt  of  the  bsssflt  of  a 
•alt,  although  written  by  plaintlfTs 
attorney,  does  not  bind  him  to  pay 
the  money  to  the  aaslKnee;  he  Is 
liable  only  to  the  assignor.  Lee  v. 
Chambers,  3  J,  J.  Marsh.  (Ky.)  506. 

[f]  Whars  a  claim  la  ooUeotsd  by 


tha  client  is  entitled  to 
a  settlemeBt  from  time  to  time  as 
collections  are  madeu  Matter  of 
Tracy,  1  App.  Nv.  118,  87  NTS  06 
faff  149  N.  7.  008  mem.  44  KB  1129 
memj. 

LsJ  »tovvad  to  Asar  rAatleaaUa. 

— ^Where  an  attorney  appeara  and  de- 
fends for  another,  and  aa  attorney 
receives  money  due  to  his  aasumed 
client,  In  an  action  by  the  latter 
against  bim  he  Is  estopped  to  deny 
that  he  is  attorney.  McParland  v. 
Crary,  8  Cow.  (N.  T.>  268  faff  6 
Wend.  297]. 

[h]  astoppcl  to  deny  oUanfa 
tlua  to  Jadniaatif— An  attorney  who 
has  collected  a  Judgment  for  his  cli- 
ent is  estopped  from  denyinK  the 
tatter's  title  thereto.  Pogerty  v. 
Jordan.  25  N.  Y.  Super.  819:  Mahler 
V.  Hyman.  17  NYS  588.  See  also 
Williams  V.  King,  (Easter  T.  1  Wra. 
IV)  Robinson  A  J.  Can.  Dig.  811. 

[1]  Tender  bafore  oonvsrslon  no 
dafense.^ — ^An  attorney  Is  not  excused 
by  once  making  a  tender  of  the 
money  collected  for  his  client.  If  he 
subsequently  converts  it.  Clegg  v. 
Baumberger,  110  Ind.  686,  9  NE  700. 

8.  Jackson  v.  Moore,  72  App.  Dlv. 
217,  219.  76  NYS  164  (where  the 
court  said;  "When  an  attorney  col- 
lects a  debt  due  to  his  client,  he 
does  not  convert  the  money  received 
by  placing  It  in  bank  to  his  own 
credit  and  mixing  It  with  his  own 
funds.  The  money  so  received  Is  not 
the  client's  property,  and  the  attor- 
ney's obligation  regarding  the  same 
la  one  resting  on  contract,  merely,  to 
account  for  it  and  pay  over  such  sum 
as  upon  an  accounting  shall  be  found 
to  be  due  from  him  thereon.  And 
even  if  he  neglects  to  so  account  and 

Fiay  after  a  demand  made,  he  Is  not 
table  to  trover  as  for  a  conversion 
of  such  amount");  Pelrce  v.  Palmer, 
31  R.  I.  432.  77  A  201,  AnnCaal912B 
181;  Cotton  v.  Sharpstein.  14  Wis. 
226.  80  AmD  774;  Bailey  v.  Jellett. 
9  Ont,  A,  187.  Compare  Dean  v. 
State,  147  Ind.  215,  46  NE  628  (hold- 
ing that  an  attorney  receiving  cer- 
tlncates  of  deposit  to  be  applied  In 
the  settlement  of  certain  Judgments 
of  his  client  has  no  more  right  to 
mix  the  money  with  his  own  than  he 
would  have  If  he  were  not  an  attor- 
ney). 

e.  (Tonyers  V.  Oray,  67  Q9..  829; 
Union  Bldg..  etc.,  Aaaoo.  v.  Soder- 
qulst.  116  Iowa  695.  87  NW  433; 
Robinson  v.  Hawes,  66  Mich.  185.  22 
NW  222;  In  re  Klein,  101  NYS  668, 
666  (where  the  court  said:  "Had  the 
trustee  demanded  the  money  that  the 
attorney  had  collected,  after  he  had 
deducted  a  reasonable  sum  for  his 
services  and  his  disbursements,  the 
situation  would  have  been  different, 
but  when  the  entire  sum  was  de- 
manded, less  disbursements,  I  think 
the  attorney  was  well  within  bis 
rights  In  refusing  to  pay  It  over  until 
the  amount  of  his  compensation  had 
been  ascertained,  to  the  end  that  he 


sonable  time.^ 

Necessity  of  actual  collection.  The  client  is  bonod 
to  show  not  only  that  the  claims  were  placed  in  the 
hands  of  the  attorney,  but  that  the  latter  has  e(4- 
lected  them  and  failed  to  turn  over  the  money;* 
an  attorney  is  not  liable  as  a  guarantor  of  all  elaoms 
placed  in  his  hands  for  collection,  although  in  such 
a  case  the  client  is  entitled  to  an  aeeoonting.*  The 
attorney  may,  however,  specially  guarantee  the  col- 
lection of  claims,  and  sneh  guaranty,  if  supported 
by  a  consideration,  is  valid.^* 

lability  for  in^roper  compromise  of  dient'i 
daima.  An  attorney  may  be  held  liable  in  an  action 
for  money  had  and  received  where  be  accepts  in 
payment  of  a  client's  claim  debts  due  by  himsdf 
to  others,  or  where  he  compromises  his  elient's  ease 
without  autfaozity,  1^  accepting  in  full  diseha^  an 

might  be  paid  for  the  services  he 
concededly  had  rendered,  and  inas- 
much aa  the  whole  amount  was  de- 
manded of  him,  allowing  him  to 
retain  nothing  for  his  services,  I  can 
see  nothing  in  his  refusal  to  pay 
over  the  entire  amount  that  should 
Justly  subject  the  attorney  elthar  to 
oanaure  or  orltleism"). 

[a]  A  raaaoaaUs  f—  to  a— odato 
ooiuuMl  may  also  be  paid  ont  of 
money  eollsetad.  Mosoarelli  t.  Waka* 
field,  54  Pa.  Super.  368. 

[b]  Aa  attonkey  havtar  a  aialM 
acnlaat  a  tUmat  on  aotaa  may  apply 
money  received  by  Mm  on  tha  ollent^s 
account  to  the  payment  of  such 
notes.  Henry  v,  Boedker,  (TaiL  Clr. 
A.)  141  SW  811. 

7.  See  supra  f  220  text  and  note  86. 

8.  Peay  v.  Rtnn,  22  Ark.  68:  Horn 
V.  Hamilton,  89  Ckl.  276,  26  P  833. 

"An  attorney  at  law  cannot  be  held 
liable  as  for  money  had  and  collected 
by  blm,  as  such  attorney,  unless  It  be 
flrst  proved  that  he  either  failed  to 
prosecute  the  claims  put  Into  his 
hands  for  collection  with  due  and 
proper  diligence,  and  that  thereby 
the  plaintlK  lost  his  debt  or  claim; 
or  that  he  had  collected  the  money, 
and  refused  to  pay  over  on  demand, 
or  to  remit  tt  acfsordlng  to  Inatmo* 
tiona"  Cummins  V.  HcLoln.  I  Ark. 
402,  412. 

'[a]    BvUeaoa   of   oMlaetloa.— (1) 

Where  an  attorney,  upon  his  client's 
demanding  twenty  dollars  collected 
by  him  on  a  chattel  mortgage,  wrote 
in  reply  that  as  soon  as  he  collected 
the  remainder  he  would  "straighten 
up,"  there  Is  sufiSclent  proof  of  his 
having  collected  the  twenty  dollars^ 
Mahler  v.  Hyman,  17  NYS  688.  (2) 
An  attorney  gave  a  receipt  for  cer- 
tain notes  for  collection,  and  after 
his  death  an  action  was  brouaht 
against  his  executors  for  moneys 
had  and  received,  and  the  reralpt  was 
the  only  evidence  relied  on  to  charra 
the  testator's  estate.  It  was  hald 
that  this  evidence  was  InsulDctant, 
and  that  plaintUf  waa  bound  to  prove 
the  acttial  receipt  of  money  or  other 
payment,  or  a  discharge  by  the  at- 
torney on  account  of  the  notes. 
Kuhn  V.  Hunt,  4  S.  C.  L.  164. 

[b]  OrderlBf  meaay  to  be  vaM  «a 
another  for  oUant  agalTalaat  to  >^ 
oa^  theraofi^ — In  a  summary  pro- 
ceeding against  an  attorney  to  com- 
pel the  payment  over  of  money  re- 
ceived by  him  for  bla  client,  the  at- 
torney cannot  claim  that  he  dM  not 
receive  It,  where,  inatead  of  taking 
the  money  himself,  he  directed  the 
custodian  of  the  fund  to  pay  U  ow 
to  a  third  person  for  the  ellenrs 
benefit;  In  such  case  he  does  in  leical 
contemplation  receive  the  monear. 
Kent  V.  Rockwell.  89  Hun  88.  S6 
NTS  1041. 

9.  Boua'her  v.  Seobey,  28  Ind.  S8S; 
Kuhn  V.  Hunt,  4  S.  C.  U  164;  Tulery 
V.  Barton,  79  Va.  887. 

10.  Morrill  v.  araham.  27  TeoL 
646;  Gregory  v.  deed,  38  VL  406. 


For  lator  oasoa,  deralopnianto  and  obaagaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numb«r. 
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amount  less  than  the  face  value  of  the  claim,  or 
something  else  than  money.^^ 

Attoxney  liable  as  tnwtee  for  custody  of  money 
oollected.  While  an  attorney  holds  the  money  of 
bis  client  oolleeted  by  him  he  occupies  toward  it 
the  relation  of  a  trusteoj  and  is  liable  as  snefa  for 
its  loss." 

[(  223]  (2)  Lobs  tbnnti^  Fault  of  TUrd  Ptt^ 
MUUL  As  ibe  responsibility  of  an  attorney  for 
money  collected  is  that  of  an  ordinary  bailee^  he 
will  not  be  responsible  for  its  loss  through  the  de- 
fault of  third  persons  if  he  has  acted  to  the  best  of 
his  skill  and  with  a  bona  fide  and  ordinary  degree 
of  attmition,  and  provided  that  the  relation  between 
him  and  his  client  has  not  been  changed  to  that  of 
debtcff  and  creditor.^'  Thus  where  an  attorney 
places  money  of  bis  client  in  a  bank  of  good  stand- 
ing in  accordance  with  his  client's  directions,  he  is 
not  liable  for  the  loss  of  the  money  through  the 
failure  of  the  bank.**  Nor  is  an  attorney  liable  for 
moneys  passing  through  his  hands  as  a  mere  inter- 
mediary and  subsequently  misappropriated  by  a 
third  person  delected  by  the  client  to  receive  the 
same.^°  But  he  is  liable  for  money  lost  in  trans- 
mission contrary  to  his  client's  instructions,"  or 
through  the  embezzlement  of  a  clerk  selected  and 
employed  by  him.*' 


Where  an  attorney  ooibcti  dafan  throngfa  another 

attmwy.  Where  an  attorney  empowered  to  collect 
a  claim  employs  another  attorney  to  collect  it,  and 
the  latter  attorney  collects  the  amount  due  upon  it, 
but  fails  to  pay  it  over,  it  has  beto  held  that  there 
is  no  right  of  action  in  the  client  against  the  at- 
torney so  retaining  the  money^  for  lack  of  privity.^* 
But  tbe  court  upon  motion  m  the  exercise  of  its 
jnrisdicUon  over  attorneys  will  compel  the  attorney 
colleetiitf  and  retaining  the  money  to  pay  it  over 
to  the  client  of  the  or^in^  attorney.*'  And  tbe 
cirenmstanees  may  be  such  as  to  permit  the  client 
to  maintain  an  action  in  his  own  name.**  The  or^ 
inal  att<»iiey  hiu  no  right  of  action  in  sneh  a  case 
without  showing  that  be  baa  a  title  or  bene- 
ficial interest  in  tbe  result  of  the  snit.'*^ 

[%  224]  (3)  IdaUUty  for  Xntsnst.  An  attorney 
who  collects  money  for  his  client,  and  who  is  not 
guilty  of  laches  or  defaalt  in  regard  to  paying  it 
over,  is  not  liable  for  interest."  Nor  is  he  liable 
for  interest  on  debts  lost  throng  his  negligence.^* 
As  a  rule,  however,  tm  attorney  is  chai^able  with 
interest  on  money  from  a  reasonable  time  after  it 
has  come  into  bis  hands  until  it  is  paid  over  to  bis 
client,'*  but  only  after  his  client,  or  the  party  en- 
titled to  reoeive  it,  has  made  proper  demand  on  him 
for  it.''   Where  he  collects  it,  however,  and  uses  it 


11.  Coopwood  V.  Baldwin,  2&  SUss. 
129;  Houz  v.  Rusaell.  10  Mo.  246. 
See  supra  S!  176-177. 

ISL  Naltner  v.  Dolan,  108  Ind.  500. 
S  NB  289.  58  AmR  SI;  Robinson  v. 
-Ward.  2  C.  ft  P.  69,  12  BCL  449. 
R.  ft  M.  274,  21  ECL  751. 

[a]  ZUnstntlons^(l>  Attorneys 
who  withdraw  from  a  Bherlff  money 
deposited  with  the  latter  as  security 
for  a  judgment  that  may  be  rendered 
in  an  action  hold  the  money  In  trust 
for  both  parties  to  the  action,  the 
same  as  it  was  held  by  the  sheriff. 
Hathaway  v.  Patterson.  46  Cal.  294. 
(2>  An  attorney.  Intrusted  with  the 
collection  of  debts,  who  receives 
notes  of  third  persons  for  collection 
as  collateral  security  for  such  debts, 
becomes  thereby  a  trustee  for  both 
debtor  and  creditor.  Scott  v.  wick- 
Itfle,  1  B.  Mon.  (Ky.)  353. 

lb]  UaWUtj  as  baUee^Attor- 
neys  at  law  are  liable  as  ordinary 
bailees  for  money  collected  for  their 
cll«nts.     Pldgeon   v.    Williams,  21 

IS.  Rogers  V.  Hopkins,  70  Ga. 
4B4;  Pldgeon  v.  WUIlams.  21  Gratt 

**i47"iiatter  of  Bhanlev.  67  Misc.  8, 
107  NTS  918  [afr  124  App.  Dlv.  935 
mem,  109  NTS  434  memj;  Pldgepn 
V.  Williams,  21  Gratt.  (»8  Va.)  251. 
But  see  Naltner  v.  Dolan.  108  Ind. 
GOO,  8  tm  289,  68  AmR  61  (holding 
an  attorney  liable  who  deposited 
money  In  good  faith  in  his  own  name, 
but  without  mingling  It  with  his 
own  funds,  in  a  bank  of  good  stand- 
ing which  soon  afterward  failed}. 

IS.  Missouri,  etc.,  R.  Co.  v.  Ferris, 
(Tex.  Civ.  A.)  99  8W  896. 

[al  "Maatty  paid  out  br  iHuik  on 
foryd  Indorsement, — Where  an  at- 
torney at  law  collects  money  for  a 
client,  and  deposits  the  same  in  his 
own  bank  account,  and  thereafter 
draws  a  check  to  the  order  of  his 
client,  and  Incloses  It  in  an  envelope 
addressed  to  his  client  In  care  of  a 
p«rson  to  whose  address  he  had  been 
instructed  by  his  client  to  send  the 
money,  and  the  person  to  whose  ad- 
dress the  envelope  was  sent  opens  It, 
torgea  the  client's  name  as  Indorser, 
and  collects  and  appropriates  the  pro- 
ceeds of  the  check  to  his  own  use, 
tttA  attorney  wilt  still  be  liable  to  his 
client  for  the  amount  of  the  check, 
Inajsmucb  as  he  or  his  bank  can  re- 
cover It  from  tbe  bank  which  paid 


out  the  money  on  the  forged  indorse- 
ment. Palconi  T.  Magee,  47  Pa.  Su- 
per, 560. 

le.   Grayson  Wilkinson,  IS 

Miss.  268. 

17.  McGiilnness  v.  Manhattan  R. 
Co..  69  App.  Dlv.  606,  74  NTS  1064. 

18.  Robbins  V.  Fennell,  11  Q.  B. 
248,  63  ECL  248,  116  Reprint  468; 
Cobb  V.  Becke,  6  Q.  B.  980.  61  BCL 
9S0,  lis  Reprint  S60. 

IS.  Ez  p.  Edwards,  7  Q.  B.  D.  155; 
Robbins  v.  Heath,  11  Q.  B.  267  note  b. 
63  ECL  257  note  b,  116  Reprint  472 
note  c:  Hanley  v.  Cassan,  11  Jur. 
1088, 

90l  Ironton  Rolling  Mills  Co.  v. 
Ross.  6  Bush  (Ky.)  lOS  (where  It 
was  held  that  the  client  could  re- 
cover from  an  attorney  to  whom  the 
original  attorney  had  intrusted  notes 
for  collection,  and  who  had  given  a 
receipt  to  the  original  attorn^  in 
which  he  covenanted,  "which  l  am 
to  collect  if  I  can,  and  account  for 
when  collected."  The  action  In  this 
case  wmm  held  to  be  founded  on  the 
covenant  set  forth  upon  wbich  the 
client,  being  beneflclally  Interested 
therein,  was  entitled  to  bring  an  ac- 
tion In  bts  own  name). 

81.  Gunn  v.  Cantlne,  10  Johns.  (N. 
TJ  387:  Herron  v.  BulUtt,  S  Sneed 
(Tenn.)  497. 

[a]  Wbere  tbe  oitelaal  attoner 
bas  the  leiral  title  to  the  Instrument 
he  may  maintain  suit.  Poor  v.  Gull- 
ford.  10  N.  T.  278.  61  AmD  749. 

88.  Dale  V.  Riehartf«  21  D,  C. 
312 

so.  Rootes  V.  stone,  2  Lelgb  (29 
Va.)  660. 

a«.  Ketcham  v.  Thorp,  91  111.  611; 
Chapman  v.  Burt.  77  III.  337. 

[a]  rrom  date  of  aotnal  oolleo- 
tlon.  In  an  action  against  an  attor- 
ney to  recover  moneys  collected  by 
him  for  plaintiff,  defendant  Is  liable 
to  pay  Interest  only  from  the  time 
that  he  actually  collected  the  money. 
Uarkavy  v.  Zlsman,  96  NTS  214. 

[b]  An  Attorney  who  buys  bis  oU- 
enVs  note  at  less  than  Its  nee  TSlne, 
and  then  collects  from  the  client  Its 
full  value,  is  liable  for  interest,  on 
the  excess  of  the  amount  received 
by  him  over  the  amount  paid,  from 
the  date  of  Its  receipt.  Andrews  v. 
Wilbur,  6  Cal.  Unrep.  Cas.  144,  41  P 
790. 

[c]  Whsm  the  attonur  tendera  aa 
'■mffliT'irt  *7B^*t  after  deducting 


bis  fees,  the  client  will  be  entitled  to 
Interest  on  the  sum  due  from  the  at- 
torney to  the  time  of  verdict.  Ket- 
cham V.  Thorp,  91  111.  611. 

 [d]    After  discbarge  of  attomer^ 

Where  a  client,  after  discharging  his 
attorney  under  contract  to  render 
services,  sues  him  for  money  col- 
lected under  the  contract  and  recov- 
ers Judgment,  Interest  should  be  al- 
lowed from  the  time  the  attorney 
collected  the  money,  while.  If  the 
attorney  recovers  Judgment,  IntM^st 
should  be  allowed  on  the  balance  due 
from  tbe  Ume  of  hia  discbarge. 
Goodln  V.  Bays.  88  8W  1101,  28  Kyi. 
112. 

as.  n.  S.-^need  v.  Hanly,  22  F. 
Cas.  No.  13,136,  Hempst.  669. 

Ark. — Wood  V.  Claiborne,  82  Ark. 
B14,  102  SW  219.  118  AmSR  89,  11 
LRANS  912. 

D.  C— Dale  v;  Richards,  21  D.  C 
312. 

Ga. — Nlsbet  V.  Lawson,  1  Oa.  2TB. 
Ind. — ^Walpole  v.  Bishop,  81  Ind. 
166. 

Iowa.— Johnson  t.  Sample,  81  Iowa 
40. 

Ky.— Cord  v.  Taylor,  6  KyL  862. 
La. — ^Dwlght  V.  Simon,  4  La,  Ann. 
490. 

N.  T. — Williams  v.  Storrs,  t  Johns. 
Ch.  363,  10  AmD  340. 

Oh. — State  V.  Ampt,  6  Oh.  Dec.  (Re- 
print) 699.  7  AmLRec  469.  ' 

Eng.— Edgell  v.  Day,  L.  R.  1  C.  P. 
80. 

See  also  Hauxhurst  v.  Hovey,  26 
Vt.  644  (holding  that  an  attorney  Is 
not  liable  for  interest  befora  demand, 
unless  he  has  received  special  In- 
structions to  remit  as  fast  as  col- 
lected, or  Is  in  default  in  rendering 
an  account);  Chagnon  v.  St.  Jean,  3 
Que.  Super.  459  (holding  that  a  law- 
yer Is  not  obliged  to  pay  interest  on 
sums  of  money  received  at  different 
times,  and  belonging  to  his  client, 
where  the  latter  bas  not  put  him  In 
default,  or  where  there  bas  been  no 
accounting  between  them). 

[a]  Xn  Massaohnsetts  Rev.  L.  a 
165  I  49,  providing  that  an  attorney 
refusing  to  pay  over  money  collected 
for  his  client  shall  forfeit  Ave  times 
the  lawful  Interest.  Is  intended  as  an 
increase  In  the  legal  rate  of  interest 
as  applied  to  the  debt,  rather  than 
as  a  forfeiture,  and  to  be  recoverable 
with  it.  Griffiths  V.  Powers,  216 
Mass.  160,  108  NB  468. 
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as  his  own,  or  where  other  facts  are  shown  which 
excuse  a  demand,  it  Beems  that  he  is  chai^able  with 
interest,  whether  a  demand  has  been  made  or  not.'" 

Where  amoimt  imliqaidated.  If  the  amount 
claimed  by  the  client  is  undetermined,  or  is  in  the 
nature  of  unliquidated  damages,  the  attorney  is 
changeable  with  interest  only  from  the  time  of  the 
institution  of  proceedings  against  him.'^ 

[$  225]  c.  For  Negligence— (1)  In  General— (a) 
Bnles  Stated.  An  attorney  must  be  held  to  under- 
take to  use  a  reasonable  degree  of  care  and  skill, 
and  to  possess  to  a  reasonable  extent  the  knowledge 
requisite  to  a  proper  performance  of  the  duties  of 
his  profession.  If  injury  results  to  the  client  as  a 
proximate  consequence  of  the  want  of  such  knowl- 
edge or  skill,  or  from  the  failure  to  exercise  such 


care,  he  must  respond  in  damages  to  the  extent  of 
the  injury  sustained  by  his  client.'*  This  liabiht; 
exists  even  though  the  attorney  acts  gratuitoDsly.*" 
One  who  falsely  represents  himself  as  an  attorney 
is  accountable  to  his  client  with  the  same  striotnesa 
as  though  he  were  an  attorney.'**  Such  liability  is  to 
be  determined  by  the  law  at  the  time  of  the  ads 
which  are  asserted  to  be  negligent.'^ 
An  attoin^,  howevffl:,  is  not  liable  for  erory  bIs- 
that  may  occur  in  practice.  If  he  is  faiiiy 
capacitated  to  dischai^  the  duties  ordinarily  in- 
cumbent upon  one  of  his  profession,  and  acts  with 
a  proper  degree  of  attention,  with  reasonable  eare, 
and  to  the  best  of  his  skill  and  knowledge,  he  will 
not  be  responsible."'  Especially  'is  an  attorney  sot 
liable  for  a  mere  error  of  judgment,  when  he  eon- 


86.  U.  S. — Sneed  v.  Hanly,  22  F. 
Cas.  No.  13,136.  Hempst.  669. 

D.  C. — Dale  v.  Richards,  21  D.  C. 
SI  2. 

Qa. — NIabet  v.  Lawson,  1  Ga.  275. 

Iowa. — Mansfleld  v.  Wilkerson,  26 
Iowa  482. 

Ky.— Cord  v.  Taylor,  6  KyL  852. 

Ija. — ^Dwlght  V.  Simon,  4  La.  Ann. 
4»0. 

N.  T.— WUllamB  t.  Stomt  6  Johna. 
Ch.  3S3,  10  AmD  340. 

[a]  Mlua  to  wrU^  ellast  of  eoU 
l«etlo&.p— "It  was  the  duty  of  the  at- 
torney at  once  to  notify  hiB  client 
that  he  had  made  the  collection,  and 
having  failed  to  do  this,  he  can  not 
escape  the  payment  of  Interest  when 
he  retains  the  money,  or  converts  It 
to  hla  own  use,  or  falls  to  settle  with 
his  client  In  a  reasonable  time." 
Chapman  v.  Burt,  77  111.  S37.  843. 

[b]  FrMRuourtlon  as  to  um.— 
Where  an  attorney  procures  a  fund 
In  court  to  be  paid  to  htm  and  re- 
tains It  pending:  litigation  In  refer- 
ence to  It,  It  will  be  presumed  that 
he  used  the  money  while  It  was  In 
his  possession,  and  he  will  be  held 
accountable  for  Interest.  Smith  v. 
Alexander,  87  Ala.  387.  6  S  51. 

77.  McMahon  v.  New  York,  etc., 
R.  Co.,  20  N.  T.  463;  Matter  of  Wolf. 
61  Hun  407.  4  NTS  239;  Kane  v. 
Smith,  12  Johns.  (N.  T.)  156. 

[a]  Where  amount  of  dnuand  may 
be  ssoertalned  by  ooinpatatlon. — 
"The  old  common  law  rule,  which  re- 
quired that  a  demand  should  be  li- 
quidated, or  Its  amount  In  some  way 
ascertained  before  Interest  could  be 
allowed,  has  been  modified  by  gen- 
eral consent,  so  far  as  to  hold  that  If 
the  amount  Is  capable  of  being  as- 
certained by  mere  computation,  then 
It  shall  carry  Interest;  and  this  court 
In  the  case  of  Van  Rensselaer  v.  Jew- 
ett,  2  N.  T.  13S,  61  AmD  276,  went  a 
step  further,  and  allowed  Interest 
upon  an  nnilqtildated  demand,  the 
amount  of  which  could  be  ascer- 
tained by  computation,  together  with 
a  reference  to  well  eatabliBhed  mar- 
ket values;  because  such  values  tn 
many  cases  are  so  nearly  certain, 
that  It  would  be  possible  for  the 
debtor  to  obtain  some  proximate 
knowledge  of  how  much  he  was  to 
pay.  That  case  went.  I  think,  as  far 
as  It  Is  reasonable  and  proper  to  go 
In  that  direction."  McMahon  v.  New 
York,  etc.,  R.  Co..  20  N.  T.  463,  469. 

as.  Ark. — Pennington  v.  Tell,  11 
Ark.  212,  62  AmD  262. 

Ca!. — Matter  of  Kruger,  130  Cal. 
621,  63  P  31;  Gambert  v.  Hart,  44  Cal. 
B42;  Lane  v.  Storke,  10  Cal.  A.  347, 
101  P  987. 

Colo.- — Rosebud  Mln.,  etc.,  Co,  v. 
Hughes,  16  Colo.  A.  162.  64  P  247. 

Qa. — O'Barr  v,  Alexander,  37  Qa, 
196;  Cox  V.  Sullivan,  7  Ga.  144,  50 
AmD  386. 

111. — Walker  v.  Stevens,  79  HI.  193; 
Stevens  v.  Walker,  66  111.  151;  New- 
man V.  Schueck,  58  111.  A.  328;  Mor- 
rison V.  Burnett,  66  111.  A.  129. 

Ind. — Stott  V.  Harrison,  73  Ind.  17. 

Ky. — Morehead   v.   Anderson,  12& 


Ky.  77,  100  8W  840,  SO  KyL  1187: 
Humboldt  BIdg.  Assoc.  v.  Ducker.  Ill 
Ky.  769.  64  SW  671,  28  KyL  1073. 

La. — King  V.  Pourchy,  47  La.  Ann. 
354,  16  S  814;  Thompson  v.  Lobdell,  7 
Rob.  369, 

Me.— Wilson  v.  Buss,  20  Me.  421. 

Md. — Watson  V.  Calvert  Btdg.,  etc. 
Assoc.,  91  Md.  25,  4S  A  879. 

Mass. — Drury  v,  Butler,  171  Uasa. 
171.  60  NB  SS7;  QUbert  T.  WUIlama,  8 
Mass.  61.  6  AmD  77. 

Mich. — Bggleaton  ▼.  Boardman,  87 
Mich.  14. 

Miss.— Fitch  V.  Scott,  4  Miss.  814, 
34  AmD  86  and  note. 

Mo. — Priddy  v.  MacKensle,  206  Mo. 
181.  194,  108  SW  968  [cit  Cycl;  Qab- 
bert  V,  Bvans.  184  Mo.  A.  283,  166 
SW  635. 

N,  T. — Montrose  v.  Baggott,  161 
App.  DIT.  494,  146  NTS  649;  Rapuzzl 
V.  Stetson,  160  App,  Div.  150,  145 
NTS  456;  Plynn  v.  Judge.  149  App. 
Dlv.  278,  133  NTS  794:  Klssam  v. 
Squires,  102  App.  Dlv,  536,  92  NTS 
878;  Chlias  v.  Oomstock,  69  App.  Div. 
160,  74  NTS  643;  Von  Wallhoffen  v. 
Newcombe,  10  Hun  236:  Oardner  v. 
Wood.  37  Misc.  93,  74  NTS  760;  Olhon 
V.  Albert,  7  Paige  278. 

Or. — Currey  v.  Butcher,  87  Or.  380, 
61  P  631. 

Pa. — Lawall  v.  Groman,  180  Pa. 
632,  37  A  98.  67  AmSR  662:  Watson 
v.  Mulrhead,  57  Pa.  161,  98  AmD  213; 
Miller  v.  Wilson,  24  Pa.  114;  Cox  v. 
Livingston,  8  WattB  A  S.  103,  87  AmD 
486;  Riddle  v.  Poorman,  8  Penr.  & 
W.  224. 

R.  I. — Forrow  v.  Arnold,  22  R  I. 
305,  47  A  898;  Holmes  v.  Feck,  I  R. 
I.  242. 

S.  D. — Cranmer  v.  Brothers,  16  S. 
D.  234,  88  NW  105. 

Tenn. — Memphis  Cons.  Oas,  etc., 
Co.  V.  Simpson,  118  Tenn.  632,  103 
SW  788;  Hill  v.  Mynatt,  (Ch.  A.)  59 
SW  168,  62  LRA  883  and  note:  Qaar 
V.  Hughes,  (Ch.  A.)  36  SW  1092. 

Tex. — Morrill-  v.  Graham,  27  Tex. 
646;  Patterson  v.  Fraser.  (Civ.  A.) 
79  SW  1077;  Lynch  t.  Mtmson,  (Civ. 

A.  )  61  SW  140:  Tox  T.  Jones,  (A.) 
14  SW  1007. 

Wash. — ^lalwin  t.  Parker,  8  Waah. 
766,  29  P  886. 

Wis. — ^Malone  V.  Oerth,  100  Wis. 
166,  75  NW  972. 

Eng.— Pitt  V.  Talden,  4  Burr.  2060, 
98  Reprint  74*  Parker  V.  Rolla,  14 
C,  B.  691,  78  BCL  891,  189  Reprint 
284;  Hart  v.  Frame.  6  CI.  ft  F.  198, 
7  Reprint  670;  Lanphler  v.  Phlpos,  8 
C.  &  P.  476,  84  BCL  844;  Shilcock  v. 
Passman,  7  C.  ft  P.  289,  32  ECL  618, 

Can. — Hett  v.  Pun  Pong,  18  Can. 
S.  C.  290. 

Ont.— VIdal  V.  Donald.  20  U.  C,  Q. 

B.  607;  Grover  v.  Gamble,  6  TJ.  C.  Q. 
B.  O.  S.  661. 

[a]  "Wliat  may  be  a  want  of  aUU 
la  any  partionlar  ease,  or  what  may 
be  ordinary  neglect,  must  be  decided 
by  the  (acts  and  circumstances  of 
the  case  which  may  be  under  con- 
sideration. It  Is  exceedingly  dlffl- 
cult.  If  not  utterly  Imposslote.  to 
lay  down  any  general  rule  which 


should  control  the  measure  of  lia- 
bility in  all  cases.  Good  faith  mast 
exist  on  the  part  of  the  attorney  to- 
wards his  client,  and  when  this  Is 
shown,  the  absence  or  presence  of 
reasonable  skill  and  diligence  most 
In  each  case  be  determined  by  Its 
own  fects."  CBarr  v.  Alexander,  17 
Ga.  195,  201. 

[bl  A  hmm  — pwatoa  of  eptalea 
not  Involving  the  exercise  of  legal 
knowledge  does  not  subject  an  attor- 
ney to  liability.  Reumplng  v.  Whaf 
ton,  56  Nebr.  686,  76  NW  1076. 

[0]  liability  ualogona  to  tbat  ol 
othsr  profssaloaal  man. — "Attomeya 
are  very  properly  held  to  the  same 
rule  of  liability  for  want  of  profes- 
sional skill  and  diligence  In  practice, 
and  for  erroneous  or  negligent  advice 
to  those  who  employ  them,  aa  are 
physicians,  surgeons,  and  other  per- 
sons who  hold  themselves  out  to  the 
world  ae  possessing  skill  and  quali- 
fication In  their  respective  trades  or 
professions."  CitlBens'  Loan,  etc. 
Assoc.  V.  Friedley,  128  Ind.  143,  145, 
23  NE  1075.  18  AmSR  320.  7  LRA 
669.  See  Physicians  and  Surgeons 
[30  Cyc  1570,  1576]. 

[d]  Sanlstsnk — In  England  an 
advocate  or  barrister  is  not  respon- 
sible for  Ignorance  of  law  or  mistake 
of  fact  so  long  as  he  acts  bona  fide. 
Swlnfen  v.  Chelmsford,  5  H.  ft  N. 
890,  918  (where  Pollock,  C.  B..  said: 
"It  may  be  very  safely  asserted  that 
there  is  no  Instance  of  any  action 
bein^  successfully  brought  against  a 
barrister  for  neglect  of  duty."  The 
distinction  between  barristers  and  at- 
torneys under  the  English  practice 
must  be  borne  In  mind). 

[e]  Oli«fa  rlgbta  wh«r*  d««n* 
opMMd  on  acoonnt  of  atton«r*B  tr- 
r^vlarltlwk—An  attorney  obtained  a 
divorce  for  a  woman  who  paid  him  a 
large  amount  of  money'  for  aucb  aerv- 
ice.  After  the  decree  had  been  en- 
tered the  husband  was  permitted  to 
come  in  and  defend  on  account  of 
gross  Irregularities  In  the  proceed- 
ings. It  was  held  that  the  money, 
having  been  paid  to  the  attorney  in 
Ignorance  of  such  Irregularltiea,  could 
be  recovered  back;  and  that,  as  the 
decree  of  divorce  had  been  opened  on 
account  of  defendant's  Ignorance  and 
negligence,  the  damages  sustained  by 
plaintiff  thereby  could  also  be  recov- 
ered. Von  WallhofTen  v.  Newcombe, 
10  Hun  (N.  T.)  236. 

S9.  Lawall  V.  Groman,  180  Pa.  63S, 
37  A  98,  67  AmSR  662. 

90.  Miller  v.  Whelan,  168  III.  644. 
42  NE  59;  Foulks  v.  Falls.  91  Ind. 
316.  But  see  Wakeman  v.  Hazleton, 
3  Barb.  Ch.  (N.  T.)  148.  150  (where 
it  was  said:  "As  Hunting  was  not 
an  officer  of  this  court,  authorised 
to  foreclose  the  bond  and  mortgage 
here.  It  Is  more  than  doubtful 
whether  the  complainants  could  re- 
cover against  him  for  his  gross  neg- 
lect in  falling  to  have  the  mortgage 
properly  foreclosed''). 

31.  Montrose  v.  Baggott.  181  ApP. 
Dlv.  494.  146  NTS  649. 

82.   IT.  S.— Per  Clifford,  J.,  in  Ka- 
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Bolta  bis  elient,  and  the  latter,  after  bemg  informed 
of  the  legal  statue  of  the  cane,  approves  the  course 
the  att<Hmey  proposes  to  pursue." 

Basis  of  liabilitgr.  This  responsibility  of  the  at- 
torney, although  ordinarily  en&reed  by  an  action  on 
the  case  for  negligence  in  the  discharge  of  his  pro- 
fesuonal  duties,"  in  reality  rests  upon  his  employ- 
ment by  the  dient,  and  is  contractual  in  its  nature. 
Before  the  attorney  can  be  made  liable  it  must  ap- 


pear that  the  loss  for  which  he  is  sou^t  to  be  held 
arose  from  his  failure  or  n^eet  to  discharge  some 
duty  which  was  fairly  witUn  the  purview  of  his 
employment.''  An  attorney  is  liable  for  negl^nce 
in  the  conduct  of  his  professional  duties  to  his  oUent 
alone,  that  is,  to  the  one  between  whom  and  the 
attorney  the  contract  of  employment  and  service 
existed,  and  not  to  third  parties."*  And  so  it  has 
been  held  that  an  attorney  employed  to  draw  a  will 


tlonal  Sav.  Bank  T.  Ward,  100  U.  8. 
196,  26  U  ed.  621. 

Ala.— Sellers  v.  Knight,  186  Ala. 
96.  64  S  629. 

ba.— Cox  T.  SulllTan,  7  Oa.  144.  60 
AmD  J86.  _ 

lU.— Walker  v.  Steven*.  79  HI.  198; 
Stevena  v.  Walker.  66  111.  161;  Mor- 
rison V.  Burnett,  66  111.  A.  129. 

Ind. — Citizens^  l.oan,  etc..  Assoc.  v. 
Friedley.  12$  Ind.  143.  23  NB  1076. 
18  AmSR  320,  7  L.RA  <$9:  Kepler  v. 
Jessup,  11  Ind.  A.  241,  37  NB  666,  S8 
NB  S26. 

Ky.— Humboldt  Bids.  Assoc.  y. 
Ducker,  111  Ky.  769,  64  SW  <71,  » 
KyL.  1073. 

Mass. — Gilbert  v.  Williams,  8  Mass. 
61.  6  AmD  77. 

Mich. — Babbitt  V.  Bumpus.  73  Mich. 
331.  41  NW  417,  X«  AmSR  686. 

Miss.— Fitch  T.  Scott,  4  MlsK  814, 
34  AmD  86.  ^ 

N,  T. — Patterson  v,  Powell,  81 
Misc.  2G0,  64  NY3  43  [alT  56  App. 
Dlv.  624  mem,  68  NTS  1145  memj; 
Avery  v.  Jacob.  16  NTS  664;  Bowman 
V.  Tallman,  27  HowPr  212  Caff  41  N. 
T.  619  note].  ™  , 

Oh. — Gallaher  v.  Thompson.  Wright 
466. 

Pa. — Watson  t.  Mulrhead,  67  Pa. 
1«1,  98  AmD  213;  Lynch  v.  Com..  16 
Berg.  A  R.  368.  16  AmD  582. 

Tex. — Morgan  v.  Qlddings.  1  SW 
869. 

Va. — Tuley  v.  Barton,  79  Va,  887. 

Wash. — State  v.  North  Shore  Boom, 
etc.  Co.,  66  Wash.  1.  103  P  426,  107  P 
198. 

Wis.— Malone  v.  Qerth.  100  Wis. 
168,  76  NW  972. 

gng. — Pitt  V.  Talden.  4  Burr.  2060, 
98  Reprint  74:  Lanphler  v.  Phlpos,  8 
C.  A  P.  475.  34  ECL  844.  ^ 

[a]  BiTOrs  of  ]iidcm»Bt.~-"When 
one  seeks  and  obtains  admfsalon  to 
that  profession  dealing  with  so  many 
Important  and  Involved  affairs  of 
men.  and  holds  out  his  services  to  be 
engaged  by  those  standing  In  need 
of  such,  he  engages  that  he  possesses 
to  an  ordinary  extent  the  technical 
knowledge  commonly  possessed  by 
those  in  the  profession,  and  that  he 
will  give  to  the  matters  submitted  to 
him  such  care  and  attention  as  is 
ordinarily  given  similar  affairs  by 
men  of  this  profession.  He  does  not 
asree,  in  the  absence  of  special  con- 
tract to  that  effect,  that  he  will  make 
no  mistake  of  judgment.  On  the 
contrary,  the  law  recognizes,  in  fixing 
thia  liability  of  the  attorney,  that 
human  judgment  la  fallible.  Courts, 
as  well  as  lawyers,  do  disagree  con- 
cerning the  many  matters  about 
whlcb  each  one  may  have  a  fairly 
fixed  opinion.  The  law  is  a  science. 
It  Is  true,  but  an  Imperfect  one.  for 
the  reason  that  It  depends  for  ex- 
emplification and  enforcement  upon 
the  Imperfect  Judgments  and  con- 
sciences of  men.  Therefore  when  the 
attorney  has  used  ordinary  care  in 
acquainting  himself  with  the  facts, 
bis  mlsjudgment  as  to  the  law  there- 
on will  not  generally  render  him 
liable."  Humboldt  Bldg.  Assoc.  v. 
I>uclcer.  Ill  Ky.  769,  763,  64  SW  671, 
23  KyL  1073. 

[b]  "As  t3w  law  U  not  as  mot 
■ufinns.  there  is  no  attainable  degree 
ot  skUl  or  excellence  at  which  all 
differences  of  opinion  or  doubts  In 
respect  to  questions  of  law  are  re- 
moved from  the  minds  of  lawyers 
and  judges.  Absolute  certainty  la 
not  always  possible.  That  part  of 
tbe  profeiwloii,'  said  ImtA  Mansfield, 


in  Pitt  V.  Talden,  4  Burr.  2060.  98  Re- 
print 74,  'which  la  carried  on  by  at- 
torneys Is  liberal  and  reputable,  as 
well  as  useful  to  the  public,  when 
they  conduct  themselves  with  honor 
and  integrity;  and  they  ought  to  be 
protected  where  th^  act  to  the  beat 
of  their  knowledge  and  skill.  But 
every  man  Is  liable  to  error;  and  I 
should  b«  very  sorry  that  it  should 
be  taken  for  granted  that  an  attorney 
is  answerable  for  every  error  or  mis- 
take, and  to  be  punished  for  It  by 
being  charged  with  the  debt  which 
he  was  employed  to  recover  for  his 
client.' "  Citizens'  Loan,  etc..  Assoc. 
V.  Friedley.  123  Ind.  143,  145.  23  NE 
1075,  18  AmSR  320.  7  LRA  669. 

[c]  "Wo  attorney  Is  bound  to  know 
aU  the  law;  Qod  forbid  that  it  should 
be  Imagined  that  an  attorney,  or  a 
counsel,  or  even  a  judge  Is  bound  to 
know  all  the  law;  or  that  an  attorney 
Is  to  lose  his  fair  recompense  on  ac- 
count of  an  error,  being  such  an  er- 
ror as  a  cautious  man  might  fall 

i^V*- 1,  J'??'llS3i  ^-  Je«e»T«,  2  a  *  P. 
lis,  lie,  12  ECL  479  (per  Abbott,  C. 

[d]  OUMfs  mlsrtatMMnt  of  facts. 

— There  Is  no  liability  where  the  at- 
torney's mistake  as  to  Jurisdiction  Is 
due  to  the  client's  misstatement  of 
the  facta.    I,«e  V,  Dixon,  S  F.  A  P. 

118;  Chapman  v.  Chapman,  Z<.  R.  9 
Sm.  276. 

la]    Zllegw  arreat  a*  inatwaee  of 

oUeat. — An  attorney  la  not  liable  for 
negligence  or  want  of  skill  in  caus- 
ing an  Illegal  arrest  where  the  cdient 
Insisted  upon  such  arrest  after  being 
advised  that  It  was  illegal.  Kenen 
V.  Hlll^S  N,  a  848. 
,  84.  Watson  v.  Calvert  Bldg.,  etc.. 
Assoc.  91  Hd.  26,  4S  A  879.  See  in- 
fra I  268. 

,  tJ.  8. — Robertson  v.  Chapman. 
152  U.  B.  678,  14  SCt  741,  88  L.  ed! 
592;  B'arrand  V.  Land,  etc.  Impr.  Co., 
86  Fed.  893,  30  CCA  128. 

Ala. — Moore  v.  Winston,  66  Ala. 
296;  Stubbs  v.  Beene,  37  Ala.  627. 

Ind. — ^HlUegaSB  v.  Bender,  78  Ind. 
226. 

Me.— Odlln  V.  Stetson.  17  Ma.  244, 

35  AmD  248. 

Md. — Watson  v.  Calvert  Bldg.,  etc.. 
Assoc.,  91  Md.  26.  45  A  879. 

Mich.— <5ott  V.  Brlgham,  41  Mich. 
227,  2  NW  6  (where  plaintiff  em- 
ployed an  attorney  to  loan  money 
for  her,  and  advise  her  In  respect 
thereto  until  payment.  He  loaned 
the  money,  taking  a  note  payable  to 
himself,  which  note  he  Indorsed  and 
delivered  to  plaintiff  who  retained  It. 
It  was  not  protested,  and  the  Indorser 
was  discharged.  The  court  held  that 
he  was  not  liable  for  falling  to  ad- 
vise her  how  to  charge  him  as  in- 
dorser, since  the  original  employment 
could  not  extend  to  cases  In  which 
his  Interests  were  antagonistic  to  his 
client's). 

Miss. — Grayson  v.  Wilkinson,  13 
Miss.  268. 

N.  J.— FenaUle  v.  Coudert,  44  N.  J. 
L.  286. 

Tex. — ^McAdoo  Lnmmis,  43  Tex. 
227. 

Ont — Peters  v.  Weller,  30  U.  C  Q. 
K  4. 

[a]  ZUnstratlons. — (1)  Where  an 
attorney  emplcnred  to  obtain  a  decree 
for  the  sale  of  certain  land,  without 
undertaking  expressly  to  negotiate  a 
sale,  expressed  hla  willingness  to  as- 
sist in  flndlnff  a  porchaaer,  and  aft- 


erward advised  the  acceptance  of  a 
certain  offer,  he  did  not  become  liable 
except  for  fraud  or  bad  faith;  such  a 
matter  was  not  within  the  wwpa  or 
contemplation  of  his  profeBsIonal  em- 
ployment. Robertson  v.  Chapman, 
162  U.  a  <T8.  14  SCt  741,  28  L.  ed. 
692.  (2)  If  the  Indorsee  of  a  note 
leaves  It  with  an  attorney  for  collec- 
tion before  It  la  due,  without  any 
express  agreement  by  the  attorney 
to  demand  payment  of  the  maker, 
and  give  notice  to  the  Indorser.  in  the 
absence  of  any  custom  of  the  place 
Imposing  that  duty  the  attorney  Is 
not  liable  for  not  doing  so,  it  not  be- 
ing an  undertaking  Implied  by  his 
profession.  Odlln  v.  Stetson,  17  Me. 
244,  35  AmD  248.  (3)  Where,  on  re- 
leasing a  judicial  mortgage  In  favor 
of  his  client,   the  attorney  Is  paid 

Eart  of  the  debt,  and  receives  as  col- 
kteral  security  a  note  due  the  debt- 
or, the  proceeds  of  which  are  to  be 
applied  to  satisfy  the  remainder  of 
the  judgment,  the  balance  to  be  paid 
over  to  the  debtor,  the  attorney  will 
not  be  liable  for  a  loss  arising  from 
a  failure  to  sue  on  the  note  at  ma- 
turity where  nothing  shows  that  he 
undertook  or  that  a  proper  demand 
was  made  on  him  so  to  do.  Hughes 
V.  Boyce,  2  La.  Ann.  803.  (4)  An  at- 
torney charged  with  the  collection  of 
a  demand,  having  procured  an  attach- 
ment to  be  made  of  the  debtor's  prop- 
erty, which  was  replevied  from  the 
possession  of  the  omcer  making  the 
attachment.  Is  bound  to  act  as  the 
attorney  In  the  defense  of  the  re- 
plevin suit,  and  Is  responsible  for 
negligence  in  the  defense  of  It. 
Smallwood  v.  Norton,  20  Me.  88,  87 
AmD  39.  (5)  An  attorney  who  re- 
ceives a  claim  for  collection  is  not 
bound  to  flle  It  against  the  insolvent 
estate  of  the  debtor  for  allowance 
where  the  debtor  died  after  the  claim 
was  received  by  the  attorney,  and 
there  Is  no  evidence  that  he  knew 
either  that  the  debtor  had  died  or 
that  his  estate  had  been  declared  In- 
solvent. Stubbs  V.  Beene,  Sheph.  Sel. 
Cas.  556.  (6)  The  general  duty  of  an 
attorney  employed  to  collect  a  debt 
does  not  require  him  to  search  for 
property  which  may  have  been  fraud- 
ulently disposed  of,  nor  to  Institute 
new  and  collateral  proceedings  with 
reference  to  such  property,  unless  he 
has  contracted  to  do  so.  Morgan  v. 
Qlddings,  (Tey.)  1  8W  369. 

[b]  Preventing  ooatemplated  Imst- 
ness  TSBtare,^ — An  attorney  Is  under 
no  duty  to  dtasaude  his  client  from 
entering  upon  a  contemplated  busi- 
ness venture,  and  assumes  no  respon- 
stbltlty  of  loss  which  may  come  irom 
the  client's  111  venture.  He  need  give 
his  professional  aid  only  In  carrying 
the  venture  Into  effect.  Cohn  v.  Heus- 
ner,  9  Misc.  482.  30  NTS  244. 

36.  Buckley  v.  Gray,  110  Cal.  839, 
42  P  900,  52  AmSR  88,  31  LRA  862; 
Currey  v.  Butcher,  37  Or.  380,  81  P 
631;  Fish  v.  Kelly.  17  C.  B.  N.  S.  194. 
112  ECL  194,  144  Reprint  78;  Robert- 
son v.  Fleming,  4  Macq.  167. 

[a]  Season  for  role  and  its  ex- 
oeptlous. — "It  Is  a  general  doctrine, 
sustained  by  an  overwhelming  weight 
of  authority,  that  an  attorney  Is  li- 
able for  neriigence  In  the  conduct  of 
his  professional  duties,  arising  only 
from  ignorance  or  want  of  care,  to 
his  client  alone — that  is.  to  the  one 
between  whom  and  the  attorney  the 
contract  of  employment  and  service 
existed,  and  not  to  third  partlea  The 
exceptlona  to  this  general  rule,  it 
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is  not  liable  to  a  perBon  who,  throngh  the  attorney's 
ignoranee  or  n^Iigenee  in  the  discharge  of  his  pro- 
fessional duties,  is  deprived  of  the  portion  o£  the 
estate  which  the  testator  instrueted  the  attorney 
shoidd  be  given  snch  person  by  the  will."  And 
again,  an  attorney  employed  by  a  mortgagee  to 
examine  the  seenrity  and  who  gives  bis  client  a  cer- 
tificate of  title  is  not  liable  to  an  assignee  of  tiie 
mortgagee  for  loss  by  reason  of  error  in  the  cer- 
tifieate.** 

Estf^pd.  A  client  who  is  a  lawyer  is  estopped 
to  plead  the  negligence  of  bis  attorney  when  his 
acqnieseenee  in  the  tatter's  eonrse  is  the  result  o£ 
a  peraonal  examination  of  the  authorities,  and  of 
his  individual  knowledge  and  superior  skill  as  a 
lawyer." 

they  may  be  in  atrictneas  deemed 
Bucn,  are  where  the  attorney  haa 
been  guilty  of  fraud  or  collusion,  or 
of  a  malicious  or  tortious  act.  Re- 
sponsibility for  a  fraudulent  act  is 
Independent  of  any  contractual  rela- 
tion between  the  guilty  party  and  the 
one  injured;  and  one  committing  a 
malicious  or  tortious  act  to  the  In- 
jury of  another  Is  liable  therefor, 
without  reference  to  any  Question  of 
privity  between  himself  and  the 
wronged  one.  Where.  however, 
neither  of  these  elements  enter  Into 
the  transaction,  the  rule  is  universal 
that  for  an  injury  arising  from  mere 
negligence,  however  gross,  there  must 
exist  between  the  party  inflicting  the 
Injury  and  the  one  injured  some  priv- 
ity by  contract  or  otherwise,  by  rea- 
aon  of  which  the  former  owes  some 
legal  duty  to  the  latter."  Buckley 
V.  Gray^  110  Cal.  339.  342,  42  P  900. 
62  AmSR  88.  31  LRA  862 

[b]  m>  nU*  la  wHaiistlTelj  flu- 
onwsfl  liT  the  mtamm*  oonrt  of  tlw 
ValUd  m»Um  In  the  case  of  District 
of  Columbia  Nat.  Sav.  Bank  v.  Ward, 
100  U.  S.  195.  200,  25  L.  ed.  621,  which 
was  an  action  for  damages  against 
an  attorney  by  a  party  who  loaned 
money  upon  a  defective  certificate  of 
title  to  a  certoln  piece  of  real  estate, 
furnished  by  the  attorney  to  another. 
It  was  held  that  plaintiff  could  not 
maintain  the  action  because  there 
was  no  privity  of  contract  between 
him  and  the  attorney,  the  court  say- 
ing: "Beyond  all  doubt,  the  general 
rule  is  that  the  obligation  of  the  at- 
torney Is  to  his  client  and  not  to  a 
third  party,  and  unless  there  la  some- 
thing in  the  circumstances  of  this 
case  to  take  It  out  of  that  general 
rule,  it  seems  clear  that  the  proposi- 
tion of  the  defendant  must  be  sus- 
tained." 

87.  Buckley  v.  Gray.  110  Cal.  339. 
42  P  900,  52  AmSR  88,  31  LRA  8S2. 

(a}  Ths  doctrine  that  on*  fox 
whose  benefit  »  contract  is  made  may 

n*  npon  it,  although  not  a  party 
thereto  (see  Contracts  [9  Cyc  7021), 
does  not  enable  a  legatee  who  has 
lost  his  legacy  through  the  negli- 
gence of  the  attorney  employed  by 
the  testator  to  draw  the  will  to  main- 
tain an  action  against  the  attorney. 
Buckley  v.  Gray,  110  Cal.  3S9,  42  P 
900.  52  AmSR  88,  31  LRA  862. 

88.  Dundee    Mortg.,    etc.,    Co.  v. 
Hughes,  20  Fed.  39. 

Sn.    Carr  v.  Glover,  70  Mo.  A.  242. 

40.  U.  S. — Suydam  v.  Vance,  23  P. 
Caa.  No.  13,667,  2  McLean  99. 

Ala. — Evans  v.  Watrous,  2  Port. 
205.    But  see  Infra  notes  41,  48. 

Ark. — Pennington  v.  Tell,  11  Ark. 
212,  62  AmD  262. 

Cal. — Oambert  v.  Hart,  44  Cal.  542. 

Eng. — Oodefroy  v.  Dalton,  6  Blng. 
460.  19  ECL  210.  130  Reprint  1357.  24 
ERC  666;  Pitt  v.  Talden,  4  Burr.  2060, 
98  Reprint  74;  Balkle  v.  Chandless,  3 
Campb.  17;  Purves  v.  Landell.  12  CI. 
&  P.  91.  8  Reprint  1332.  18  ERC  630; 
Hill  V.  rinney,  4  F.  &  F.  616. 

Man. — Freetiold  Loan  Co.  v.  Mo- 
Arthur.  B  Man.  207. 


226]  (b)  Degree  of  Nei^gence.  The  rule  »a 
announced  in  many  of  the  cases  is  that  an  attorney 
is  liable  only  upon  proof  of  "gross  negligence." *° 
Some  courts,  however,  have  been  guilty  of  inae- 
cnraey  in  the  use  of  this  phrase/^  and  the  better 
rule  is  that  the  attorney  is  liable  for  the  want  of  sueh 
skill,  care,  and  diligence  as  men  of  the  legal  pro- 
fession commonly  possess  and  exercise  in  such  nut- 
ters of  professional  employment.*^ 

[i  227]  (2)  Ignorance  of  Law.  An  attoiner 
must  be  acquainted  with  the  statutes  and  the  set- 
tled rules  of  law  and  practice  prevailing^  in  the 
courts  in  the  locality  wherein  he  practices,  and  is 
responmble  for  loss  to  his  client  resulting  &om  igno- 
ranee thereof.*"  But  he  is  not  to  be  charged  with 
negligence  where  he  accepts,  as  a  correct  expositioa 


[a]    ATsnnsnt  of  gron  neffll««noe. 

—An  averment  that  an  attorney  com- 
menced a  suit  and  Improperly  dis- 
missed it,  contrary  to  his  duty.  Is  a 
sufficient  charge  of  gross  neglect. 
Evans  v.  Watrous,  2  Port,  (Ala.)  205. 

41.  Goodman  v.  Walker,  SO  Ala. 
482,  495,  68  AmD  134  (where  the 
court  said:  "Our  own  court  fell  Into 
this  error.  In  the  case  of  Evans  v, 
Watrous,  2  Port  (Ala.)  205.  It  is 
there  said,  that  an  attorney  is  not 
liable,  "unless  he  has  been  guilty  of 
gross  nsKllgence.'  In  the  same  para- 
graph it  Is  asserted,  that  he  'Is  bound 
to  use  reasonable  care  and  skill;'  and 
the  meaning  attributed  by  the  writer 
of  that  opinion  to  the  expression 
'gross  negligence.'  Is  the  want  or  ab- 
sence of  *reasonable  care  and  skill.' 
Thus  explained,  that  opinion  defines 
the  true  measure  of  an  attorney's 
duty  and  liability").  See  also  Holmes 
V.  Peck,  1  B.  I.  242.  245  (where  the 
court  observed  that  "the  want  of 
ordinary  care  and  skill,  in  such  a 
person  tan  attorney],  is  gross  negli- 
gence"). 

DegroM  of  asffUMttos  see  Bail- 
ments [6  Cyo  1811;  Negligence  [29 
C^o  4221. 

4a.  Ala.— Evans  v.  Watrous,  2 
Port.  206. 

Cal.— Gambert  v.  Hart.  44  Cal. 
S42. 

ni. — ^Morrison  v.  Burnett,  66  111.  A. 
129. 

Ky. — ^Humboldt  Bldg.  Assoc.  v, 
Dueker,  111  Ky.  759,  64  SW  671,  23 
KyL  1073. 

Mo. — Gabbert  v.  Evans,  184  Mo.  A. 
283,  287.  166  SW  635  [cit  Cycl. 

43.  Ala. — Goodman  v.  Walker,  30 
Ala.  482.  496,  68  AmD  134  (where  the 
court  said:  "If  the  law  governing 
the  bringing  of  this  suit  was  well 
and  clearly  defined,  both  In  the  text- 
books and  in  our  own  decisions;  and 
If  the  rule  had  existed,  and  been  pub- 
lished, long  enough  to  Justify  the  be- 
lief that  It  was  known  to  the  profes- 
sion, then  a  disregard  of  such  rule 
by  an  attorney -at -law  renders  him 
accountable  for  the  losses  caused  by 
such  negligence  or  want  of  skill; 
negligence,  if  knowing  the  rule,  he 
disregarded  it;  want  of  skill,  if  he 
was  Ignorant  of  the  rule"). 

Ind. — Citizens'  Loan  Fund,  etc.. 
Assoc.  v.  Frledley.  123  Ind.  143,  146, 
23  NE  1075.  18  AmSR  320,  7  LRA  669 
(where  the  court  said:  "He  [an  at- 
torney] will  be  liable  if  his  client's 
interests  suffer  on  account  of  his 
failure  to  understand  and  apply  those 
rules  and  principles  of  law  that  are 
well  established  and  clearly  defined 
In  the  elementary  books,  or  which 
have  been  declared  In  adjudged  cases 
that  have  been  duly  reported  and 
published  a  sufficient  length  of  time 
to  have  become  known  to  those  who 
exercise  reasonable  diligence  In  keep- 
ing pace  with  the  literature  of  the 

frofesslon");  Hlllegass  v.  Bender, 
8  Ind.  226. 

Ky. — ^Humboldt  Bldg.  Assoc.  v. 
Ducker,  111  Ky.  769,  64  8W  671,  23 
KyL  1073. 


La. — Breedlove  v.  Turner,  9  Hart 

353. 

N.  Y. — KIssam  v.  Bremerman,  4t 
App.  DIv.  688,  61  NTS  76;  A.  B.'i 
Est.,  Tuck.  Burr.  247. 

Pa.— Enterllne  v.  HUler.  27  Fa.  So- 
per.  463. 

Eng. — Godefroy  v.  Dalton.  8  Blng. 
460.  19  ECL  210,  130  Reprint  1357,  !4 
ERC  666:  Williams  v.  Qlbba,  2  Harr. 
&  W.  241. 

[a]  Ignomnoo  of  tibaag^  of  stat- 
ute.— The  estate  of  an  attorney  Is 
liable  after  his  death  for  damages  to 
a  client  for  erroneous  advice  given  in 
a  case  in  Ignorance  of  a  recent  change 
of  the  statute  applicable  thereto.  A. 
B.*B  Est^  Tuck.  Surr.  (N.  Y.)  247. 

[b]  Bffect  of  fnllnr*  to  malts  Uwy 
In  tims. — An  attorney  must  be  held 
to  know  that,  when  the  return  day  of 
a  fi.  fa.  has  passed  without  a  levj, 
the  writ  is  functus  officio,  and  that  a 
venditioni  exponas  Is  issued  only  for 
the  sale  by  virtue  of  a  levy  made  on 
an  antecedent  writ,  and  he  must  at 
all  times  Inform  himself  of  the  state 
of  the  record  and  of  the  sheriff's 

{iroceedlngs  before  taking  or  dlrect- 
ng  any  further  step  based  thereon. 
Enterllne  v.  Miller,  27  Pa.  Super.  463. 

[e]  XOM  of  attaoiiwnti— Where 
an  attorney  died  twelve  days  before 
the  return  day  of  an  execution.  In  a 
case  where  real  estate  bad  been  at- 
tached by  the  original  writ,  without 
having  levied  the  attachment,  and 
the  attachment,  not  being  subse- 
quently levied,  was  lost,  his  estate 
was  held  not  liable  for  damages  for 
the  loss  of  the  attachment.  Holmes 
V.  Peck,  1  R.  I.  242. 

[d]  Koldlng  indorsers. — The  hold- 
er of  a  note  is  presumed  to  know 
what  action  Is  necessary  in  order  to 
hold  the  indorser,  Gott  v.  Brigtiani. 
41  Mich.  227,  2  NW  5. 

[e]  Knowledge  of  laws  of  forstga 
statoL — ^Where  attorneys  employed  to 
draw  a  building  contract  binding  In 
all  respects  between  the  parties  taH 
to  advise  their  client  of  the  necessltr 
of  its  registration,  as  required  by  the 
laws  of  an  adjoining  state,  for  use  In 
which  It  was  drawn,  they  cannot  be 
held  liable  for  such  failure  on  the 
ground  of  Ignorance  of  the  law.  Fe- 
nallle  v.  Coudert.  44  N.  J.  L.  286.  2)1 
(where  the  court  said:  "In  assuming 
the  employment  of  plaintiffs,  the  skill 
and  knowledge  they  professed,  must 
be  considered  with  reference  to  the 
locality  of  their  practice.  In  the  ab- 
sence of  any  express  declaration  on 
the  subject,  they  will  be  presumed 
to  have  held  themselves  out  as  pos- 
sessing such  skill  and  knowledge  as 
attorneys  practicing  [In  the  state  ol 
New  York]  might  reasonably  b«  sup- 
posed to  possess,  and  no  more.  As 
attorneys  of  New  York,  they  are  not 
to  be  presumed  to  know  the  laws  of  a 
foreign  state.  Nor  did  they  tmplledlr 
undertake  that  they  had  such  knowl- 
edge, by  accepting  an  employment 
which  .  .  .  was.  in  terms,  llmlt«d  to 
drawing  a  contract  in  all  respects 
binding  between  the  .parties"). 

tf]  Bntr  wiwa  luiplar  ntk  ia 


For  Istsr  oais,  OsralopaMats  and  duuwM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  227-229} 


ATTORNEY  AND  CLIENT 


[6  0.  J.]  699 


«.  U.  8. — Marsh  v.  Whltmore,  21 
ill.  178,  22  L.  ed.  482  [aff  16  P. 
a.  No.  9.128.  1  Hask.  StflJ;  Hber- 
-dt  v.  Harkless,  HE  Fed.  ilS;  Ahl- 


ot  the  law,  a  decision  of  the  supreme  court  of  his 
own  state/*  although  it  is  subsetiuently  overraled.*° 
Nor  is  an  attorney  liable  for  being  in  error  as  to  a 
question  of  law  upon  which  reasonable  doubt  may 
be  entertained  by  well  informed  lawyers,  or  for 
error  in  judgment  upon  points  of  new  occurrence, 
or  of  niee  or  doubtful  construetion,^  unless  all  the 
eireumstances  of  the  transaction  are  such  as  to 
show  gross  or  etdpable  want  of  care  on  the  part  of 
the  attomey.^^ 

228]    (3)  OiTing  Improper  AdTice— (a)  In 
QttiuraL   An  attorney  is  liable  for  all  damage  re- 

oow*  of  VMollw  or  Umtttd  JuUMlo- 

tioa,r— An  attorney,  before  he  takes 
upon  himself  to  sue  out  a  writ  In  a 
court  of  peculiar  constitution,  is 
bound  to  ascertain  that  the  court  has 
machinery  to  carry  out  the  objects  of 
the  action.  Cox  v.  Leech,  1  C.  B.  N. 
8.  617,  87  ECL  617,  HO  Reprint  254. 

M.  Marsh  v.  Whltmore,  21  Wall. 
(U.  S.)  178.  22  L.  ed.  482  [afC  16  P. 
Cas.  No.  9,122,  1  Uask.  3911:  Hastings 
r.  Halleck.  IS  Cal.  203;  Cltlsena'  Loan, 
etc  Assoc  V.  Frledley,  123  Ind.  143, 
S3  NE  1075.  IS  AmSR  820,  7  LRA 
689. 

40.  Marsh  V.  Whltmore.  21  Wall. 
(U.  8.)  178,  22  L.  ed.  482  [alt  16  P. 
Cm.  No.  9,122,  1  Hask.  391);  Taylor 
V.  Robertson,  31  Can.  S.  C.  61S. 

[aj  ProeVedtiitf  wider  stetnte  vnb- 
tmymmaXtj  held  uaooastttntloiul^An 
attorney  cannot  be  charged  with 
carelessness  or  incompetency  for  pro- 
ceeding under  an  unconstitutional 
statute  which  had  not  been  declared 
unconstitutional  at  the  time  of  such 
proceeding.   Poucher  t.  Blanchard,  96 

N.  T.  256.   

46.    U.  8. — Marsh  v.  Whltmore,  21 
Wall. 
Cas. 

liardt    .   .  - 

hauser      Butler,  B7  Fed.  121. 

Ala.— Sellers  t.  Knight,  185  Ala. 

64  s  sse. 

Ind.— <:itlienB'  Loan,  etc..  Assoc.  v. 
Frledley.  12S  Ind.  143.  U  NE3  1076.  18 
AmSR  »e.  7  LRA.  669. 

Ky.— Humboldt  Bldr.  Awoc^  v. 
XhiSter,  111  Ky.  ?E»,  «4  SW  671,  28 

Mo. — Gabbert  v.  Evans,  184  Ho.  A. 
28S.  287,  166  SW  685  tquot  Cyc]. 

K.  T. — Poucher  v.  Blanchard.  86  N. 
T.  266:  Bowman  v.  Tallman.  8  Abb, 
I>eo.  182  note,  40  HowPr  1;  Avery  v. 
Jacob.  59  N.  T.  Super.  686,  15  NTS 
664:  Patterson  v.  Powell.  31  Misc. 
250,  64  NTS  43,  7  NTAnnCas  885  [rev 
SI  Mlsc  20,  62  NTS  1035,  7  NTAnn 
Cas  381,  and  aff  66  App.  Dlv.  624  mem. 
«8  NTS  1145  memj.         ^  ^  ^ 

Tenn.— Hill  v.  Mynatt,  (CH.  A) 
S»  8W  168,  52  LRA  888. 

Tex, — Morrill  v.  Orabam,  27  Tex. 
•46. 

'Eng. — Kemp  v.  Burt,  4  B.  A  Ad. 
4S4,  24  ECL  189,  110  Reprint  615: 
Ooaefroy  v.  Dalton,  6  Blng.  460,  19 
E3CL.  210,  130  Reprint  1357,  24  ERC 
666. 

Can. — Vallleres  v.  Bernler,  2  Rev 
deLeslB  471:  Trenholme  v.  Mitchell, 
20  RevLeg  366. 

(aj  XBSwHoleBor  of  attdaTit  to 
eWM  stf  irlimut — New  Tork  Code 
Civ.  Proc.  il  636,  686  regulating  at- 
tactinients  provide  that  the  Judge 
■nuat  be  satlsfled  by  affidavit  that  a 
CSLUse  of  action  exists,  and  that  plaln- 
tltr  is  entitled  to  reoowr  the  sum 
IstAted  over  and  above  all  counter- 
cUtbns.  Under  these  sections  an  at- 
torney secured  an  attachment  which 
wa4i  subsequently  dissolved  because 
the  attorney's  affidavit  did  not  state 
bia  source  of  information.  It  was 
held  that  the  insufficiency  of  such  an 
aflMaTlt  was  not  clearly  enough  es- 
tAhllshed  by  the  language  of  the  stat- 
ute to  render  the  attorney  liable  for 
nes'liscnce,  It  appearing  that  the  de- 
cisions of  the  lower  courts  of  the 
stsite  were  eonflletlng,  and  the  ques- 


sulting  to  his  client  by  reason  of  improper  or  erro- 
neous advice  where  an  attorney  of  reasonable  knowl- 
edge and  professional  oapaeity,  exercising  ordinary 
care  under  the  circumstances,  would  have  avoided 
the  error.*^  Such  advice  must  be  the  proximate 
cause  of  the  loss.*^ 

229]  (b)  As  to  Titles  and  Securities.  An 
attorney  is  not  a  guarantor  that  the  titles  which  he 
certifies  are  perfect;  he  is  liable  only  for  negligence 
or  misconduct  in  their  examination."**  Thus  it  is 
actionable  negligence  for  an  attorney  in  examining 
a  title  to  land  to  overlook  prior  liens  thereon;'^ 


the  court  of  appeala  Ahlhauser  v. 
Butler,'  67  Ped.  181  [atE  63  Ped.  7»2]. 

tb]  Om«  wHweqasatly  nrarsed.— 
ere  the  title  to  real  estate  Is  at- 
tacked and  the  attorney  who  passed 
upon  the  title  defends  the  action  and 
Is  successful  Id  the  circuit  court  and 
the  case  is  not  reversed  by  the  su- 
preme court  until  years  later.  It  can- 
not be  contended  In  an  action  of 
negligence  against  the  attorney  that 
he  must  have  known  what  the  result 
of  the  litigation  would  he.  Maloney 
v.  Qraham,  171  111,  A.  409. 

47.  Shlicock  V,  Passman,  7  C,  &  P. 
289,  32  ECL  618;  Crosble  v.  Murphy, 
8  Ir.  C.  L.  801. 

4S.  Cochrane  t.  LltUe,  71  U±  tit. 
16  A  6»8. 

[a]  AdvUdar  to  testify  falsely^ 
It  seems  that  an  attorney  may  be 
liable  for  damages  to  his  clients 
from  his  advice  to  one  of  them  to 
testify  falsely  In  a  matter  committed 
to  the  attorney's  legal  guidance. 
Plynn  v.  Judge,  149  App.  Dlv.  278, 
188  NTS  794. 

[b]  Venoadlnr  ollaat  not  to  put 
in  nerltoitons  dMense. — One  A,  hav- 
ing been  sued  for  a  divorce  by  his 
wife,  employed  an  attorney  to  defend 
him,  telling  him  he  had  a  good  de- 
fense, and  would  consent  to  a  com- 
promise verdict  provided  no  evidence 
should  be  taken  In  the  case.  The  at- 
torney advised  him  to  consent  to  the 
compromise,  and  had  him  stay  away 
from  the  trial;  as  a  consequence  the 
wife's  evidence  was  Introduced  and 
was  not  contradicted,  although  A  had 
evidence  to  overthrow  It.  A  then 
sued  his  attorney,  alleging  that  such 
evidence  going  uncontradicted,  had 
damaged  him.  It  was  held  that  if  he 
was  Induced  not  to  defend.  In  con- 
sideration of  the  fact  that  no  evi- 
dence would  be  adduced  against  him, 
the  attorney  was  liable  as  for  gross 
negligence.  Hill  v.  Finney,  4  F.  &  F. 
61ti 

[c]  PnuidaleM  aAviM'— /Phe  New 
Tork  statute  (2  Rev.  St.  287  |  68), 
making  an  attorney  "who  shall  be 
guilty  of  any  deceit  or  collusion  .  .  . 
with  Intent  to  deceive  the  court  or 
any  party"  liable  to  treble  damages, 
applies  to  a  suit  pending,  and  not  to 
the  case  of  an  attorney  who  fraudu- 
lently advises  his  client  that  he  has 
a  cause  of  action.  In  the  latter  case, 
however,  single  damages  may  be  re- 
covered, there  being  an  actionable 
breach  of  professional  duty  Independ- 
ent of  statute,  Looff  v.  Lawton,  97 
N.  T.  478. 

4».  Cochrane  v.  Little,  71  Md.  323, 
18  A  698  (holding  that  It  Is  error  for 
the  court  to  refuse  to  charge  the  Jury 
on  behalf  of  defendant  that  If  they 
believe  from  the  evidence  that  plain- 
tiff acted  from  other  motives,  and 
not  by  reason  of  the  advice  slven  him 
by  defendant,  then  plaintiff  Is  not  en- 
titled to  recover,  there  being  some 
evidence  to  support  the  hypothesis). 

BO.    U.  S.— National  Sav.  Bank  v. 
Ward,  100  U.  6.  196,  26  L.  ed.  621. 
XU.-— Chase  v.  Heaney.  70  111.  268. 
Ky.— Humboldt    Bids.    Assoc.  v. 
Ducker.  Ill  Ky.  759,  64  SW  671.  23 
KyL  1078.  _  . 

Md. — Watson  v.  Calvert  Bldg.,  etc.. 
Assoc.  91  Md.  26,  46  A  879. 

Mo. — Prlddy  T.  Mackenile,  SOS  Ho. 


kert  T.  Title  Onaranty  Tmst  Co..  108 
Mo.  A.  267.  76  SW  641. 

N.  T. — Byrnes  v.  Palmer.  18  App. 
Dlv.  1.  46  NTS  479  [aff  160  N.  T.  699 
mem,  66  NE  1093  mem]. 

Eng. — Drax  v.  Scroope,  2  B.  &  Ad. 
681,  23  BCL  244.  109  Reprint  1259; 
Howell  V.  Young,  5  a  &  C.  259,  11 
ECL  454.  108  Reprint  97,  2  C.  &  P. 
238,  12  ECL  648;  Ireson  v.  Pearman, 
3  B.  &  C.  799,  10  ECL  361.  107  Re- 
print 930 ;  Whitehead  v.  Oreethani. 
2  Blng.  464,  9  ECL  662.  180  Reprint 
385;  Langdon  T.  Godfrey,  4  F.  ft  P. 
445;  CKHanlon  v.  Hurray.  13  Xr.  0.  L. 
161. 

Man. — Freehold  Loan  Co.  v.  McAr- 
thur,  5  Man.  207. 

[a]  *«ut  In  detezmlnlnf  the  aaes- 
tlou  of  aeffllgeaoe  on  the  part  of  an 
attorney  In  examining  a  title.  It  Is 
necessary  to  bear  In  mind  the  marked 
difference  between  proper  conduct  in 
that  employment  and  in  a  lttl«itlon. 
In  a  litigation  a  lawyer  la  well  war- 
ranted In  taking  chances.  To  some 
extent  litigation  is  a  game  of  chance. 
The  conduct  of  a  lawsuit  Involves 
questions  of  Judgment  and  discretion 
as  to  which  even  the  most  distin- 
guished members  of  the  profession 
may  differ.  They  often  present  subtle 
and  doubtful  questions  of  law.  If  in 
such  cases  a  lawyer  errs  on  a  Ques- 
tion not  elementary  or  conclusively 
settled  by  authority,  that  error  is 
one  of  Judgment  for  which  he  is  not 
liable.  But  passing  titles,  as  a  rule. 
Is  of  an  entirely  different  nature.  A 
purchaser  of  real  estate  Is  entitled 
not  only  to  a  good,  but  to  a  marketable 
title,  that  Is,  a  title  free  from  rea- 
sonable doubt."  Byrnes  v.  Palmer, 
18  App.  Dlv.  1,  .4.  45  NTS  479 
[aff  160  N.  T.  699  mem,  55  NE  1093 
mem]. 

SI.  Ala-— Plnkston  v.  Arrlngton. 
98  Ala.  489.  13  S  561. 

111.— Chase  V.  Heaney,  70  III.  268. 

Ky. — Humboldt  Blag.  Assoc.  v. 
tHicker,  111  Ky.  759,  64  SW  67.  23 
KyL  1073,  82  SW  969,  26  KyL  931. 

Mo. — Renkert  v.  Title  Ouaranty 
Trust  Co.,  102  Mo.  A.  267,  76  SW  641. 

N.  T. — Fay  v.  McQulre,  20  ApP.  Dlv. 
569,  47  NTS  286  [aff  162  N.  T.  644 
mem.  57  NB  1109  mem];  Byrnes 
Palmer,  18  App.  Dlv.  1.  45  NTS  479, 
26  NYCivProc  882  [aff  160  N.  T.  699 
mem.  65  NE  1093  mem];  Gardner  v. 
Wood.  87  Ulse.  98,  74  NTS  760. 

Fa. — Lawall  v.  Qroman,  180  Pa. 
532,  37  A  98,  57  AmSR  661. 

[a]  OertUTlnff  eoniplStsHM  Of 
abstract  of  title^Where  an  attorney 
certifles  an  abstract  of  title  to  real 
estate  to  be  a  "full  and  true  and  com- 
plete abstract  of  the  said  title,"  It  Is 
to  be  presumed  that  it  covers  suits 
aa  well  as  conveyances  affecting  the 
title.  Thomas  v.  Schee,  80  Iowa  237, 
46  NW  689. 

[b]  Then  not  UaUe^I>efendant 
was  not  liable  where  plaintiff,  in  1864, 
employed  him  to  examine  the  title  to 
certain  lands  and  took  a  deed,  and 
afterward  It  was  discovered  that,  in 
1851,  a  portion  had  been  sold  for 
taxes,  but  that  when  plaintiff  pur- 
chased he  had  still  a  year  to  redeem, 
and,  m  1857,  the  sheriff  made  a  deed 
to  the  purchaser.  Ross  v.  Strathy,  16 
U.  C.  Q.  B.  430.    See  also  Freehold 


ttoT  bad  nit  b^n  pa«Sl  uSon  by  Igt  1»4.  108  SW  968  [o!t  Cyc];  Ren-  Loan  Co.  v.  McArthur,  6  Man. 
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but  his  good  faith  may  not  be  impeached  by  a  mis- 
take or  an  error  of  judgment,  either  as  to  the  law 
or  itB  application  to  the  concrete  facts."' 

Fusing  on  value  of  seenritjr.  An  attoniey  does 
not  undertake,  except  by  special  agreement,  to  pass 
upon  the  value  of  security,  even  though  he  may  have 
full  knowledge  of  the  amount  his  client  expects  to 
loan  on  it."^  But,  in  investing  money  for  bis  client, 
he  is  bound  to  exercise  the  same  care  in  determin- 
ing the  validity  of  the  security  in  which  he  invests 
it  as  if  be  had  been  employed  solely  to  advise  as  to 
tiie  security.'* 

Tlie  isouidy  of  a  client  who  has  suffered  loss  in 
consequence  of  his  attorney's  erroneous  advice  as 
to  the  validity  of  securities  is  in  an  action  at  law 
for  damages  for  n^igence;  a  bill  in  equity  will  not 
lie  except  where  an  accounting  or  some  special  or 
unusual  relief  is  sought  under  peculiar  circum- 
stances." The  client's  right  of  action  accrues  im- 
mediately, and  he  vaxy  recover  the  difference  be- 
tween the  vidue  of  the  security  that  his  attorney 
actually  obtained  for  him  and  of  that  which  he 
undertook  to  obtain  under  his  contract  of  employ- 


ment."" 

[$  230]  (4)  In  Making  Odlections.  An  attor- 
ney employed  to  collect  a  debt  is  liable  for  all  dam- 
ages resulting  to  his  client  from  his  failure  to  exer- 
cise proper  care  or  to  use  due  diligence  in  making 
such  collection,"^  and  his  good  faith  in  the  matter  is 
immaterial.""  This  is  true,  although  the  debtor  lives 
in  a  county  where  the  attorney  does  not  practice." 
An  attorney  is  liable  for  negligence  not  only  in 
failing  to  collect,  but  also  in  failing  to  guard 
against  contingencies  which  may  injuriously  affect 
his  client's  debt."**  He  is  also  liable  where,  by  bis 
negligence,  he  embarrasses  his  client  in  obtaining 
payment  of  his  claim,  although  the  debtor  is  solvent 
and  able  to  pay  the  debt."^  But  an  attorney  may 
be  held  liable  for  the  value  of  claims  placed  in  h& 
hands  only  upon  an  averment  o£  ne^^igenee.  Smk 
relief  is  never  granted  upon  a  simple  failure  to 
account  <m  danand."* 

Duty  to  pursue  rraiediea  before  and  after  Jndc- 
rnant.  An  attorney  is  liable  whether  a  failure  to 
collect  is  due  to  bis  failure  to  secure  judgment  on 
the  debt  because  of  his  want  of  care,  skill,  or  diU- 


Sa.  Sellers  v.  Knight,  186  Ala.  S6, 
S4  S  329. 

B8.  Watson  v.  Calvert  Bide.,  etc., 
Assoc.,  91  Md.  25,  46  A  879;  Cohn  v. 
Heuaner,  »  Misc.  482.  30  NTS  244; 
Hayne  v.  Rhodes,  8  Q.  B.  342,  56  ECL 
342,  116  Reprint  $0S. 

[a]  Uatulltj  as  tnurt*»^A  mere 
Slvlnff  ot  money  to  a  solicitor  for  the 
purpose  of  ceneral  Investment  does 
not  ot  Itself  create  the  relation  oi 
trustee  and  cestui  que  trust  and  so 
make  the  solicitor  liable  as  trustee 
for  a  deflclen<ar  in  the  security.  Mare 
v.  Lewis,  Ir.  R.  4  Bq.^219.   ,  „  ^  „ 

64.  Langdon  v.  Godfrey,  4  P.  &  F. 
445;  Peters  v.  Weller,  30  U.  C.  Q.  B. 
4.  See  also  Chapman  v.  Chapman, 
L.  R.  9  Eq.  276  <wh€re  the  doc- 
trine la  laid  down  that  a  solici- 
tor ia  answerable  for  gross  neglt- 
gence  In  the  Investing  of  money; 
but  that,  when  the  solicitor  acts  on 
the  opinion  of  competent  surveyors 
as  to  the  value  of  property  and  those 
opinions  are  submitted  to  the  client, 
be  Is  not  liable). 

[a]  Wuranty  of  tttls^An  attor- 
fley  who  certifies  that  a  security  Is  a 
good  one  thereby  warrants  that  the 
title  to  property  shall  not  only  be 
found  good  at  the  end  of  a  contested 
litigation,  but  that  it  Is  also  free 
from  any  grave  doubt  or  serious 
question  as  to  its  validity.  Page  v. 
Trutch,  18  P.  Cas.  No.  10,8«8,  3  NT 
WklyDlg  167,  1  CincLBul  224. 

as.  British  Mut.  Inv.  Co.  v.  Cob- 
bold,  L.  R.  19  Eq.  627. 

[a]  S*oov*ry  agmlnat  attiwn«r — 
■•onrl^  afUrward  proving  snAoUnt, 
— ^A  solicitor  Invested  the  money  of 
one  of  his  clients,  without  his  knowl- 
edge. In  an  Improper  mortgage  se- 
curity. The  client,  believing  the  se- 
curity to  be  wholly  InsuflScient,  insti- 
tuted a  claim  against  the  estate  of 
the  solicitor's  partner  which  was  be- 
ing administered  in  chancery  for  the 
whole  amount  of  the  debt,  and  un- 
der a  compromise  received  a  dividend 
out  of  the  estate.  Afterward  It 
turned  out  that  the  security  was  suf- 
flclent  to  pay  the  client  In  full.  It 
was  held  that  the  dividend  should  be 
paid  back  to  the  partner's  estate,  and 
that  It  did  not  Inure  to  the  benefit  of 
the  subsequent  encumbrances  on  the 
mortgagea  property.  Sawyer  v. 
Ooodwln,  1  Ch.  D.  3S1. 

66.  Pay  v.  McOuIre,  20  App.  Dlv. 
569,  47  NYB  286  Caff  162  N.  T.  644 
mem,  67  NE  1109  mem}:  Lawall  v. 
Groman,  180  Pa.  532,  37  A  98,  57 
AmSR  662;  Miller  t.  Wilson,  24  Pa, 
114. 

ST.  Ala. — Goodman  t.  Walker,  30 
Ala.  482,  68  AmD  134. 

ArlE. — ^Pennington  v.  Tell,  11  Ark. 


212,  62  AmD  262;  Palmer  v.  Ashley,  3 
Ark.  76;  Sevier  v,  Holliday,  2  Ark. 
512;  Cummins  v.  McUaln,  2  Ark. 
402. 

Cal. — Drais  v.  Hogan,  50  Cal.  121. 

Ga.— Cox  V.  Sullivan,  7  Ga.  144,  50 
AmD  386. 

111.— Stevens  v.  Walker.  66  HI.  151 
(failure  to  collect  due  to  the  attor- 
neys having  delayed  until  the  claim 
was  barred  by  the  statute  of  limita- 
tions). 

Ind. — Moorman  v.  Wood,  117  Ind. 
144,  19  NE  739;  Foulks  v.  Palls,  91 
Ind.  315;  Rellly  v.  Cavonaush.  29  Ind. 
435  (taking  judgment  on  msufllclent 

service). 

Ky. — Ekxles  v.  Stephenson,  S  Bibb 
517;  Townsend  v.  Dlttoe,  6  KyL 
290. 

La. — ^King  v.  Fourchy,  47  La.  Ann. 
354,  16  S  814. 

Me. — Wilson  v.  Russ,  20  Me.  421; 
Smallwood  v.  Norton,  20  Me.  8S,  37 
AmD  39. 

Mass. — Dearborn  v.  Dearborn,  16 
Mass.  316. 

Miss.— Fitch  V.  Scott,  4  Miss.  814, 

34  AmD  86  and  note. 

Pa. — ^Waln  v.  Beaver,  161  Pa.  606. 
29  A  114,  493;  Riddle  v.  Poorman,  3 
Penr.  &  W.  224;  Cox  v.  Livingston,  2 
Watts  &  S.  103,  37  AmD  486. 

8.  C— Hogg  V.  MarUn.  22  a  U  L. 
156. 

Tenn. — Oaar  v.  Hughes,   (Ch.  A.) 

35  SW  1092. 

Tex. — Oldham  v.  Sparks.  23  Tex. 
425.  . 

Vt. — Crooker  v.  Hutchinson,  2  D. 
Chlpm.  117. 

Va. — Rootes  v.  Stone,  2  Leigh  (29 
Va.)  660  (liable  only  for  the  princi- 
pal of  the  claim  lost  and  not  for  the 
interest). 

N.  S.— Gould  V.  Blanchard,  29  N.  S. 
361. 

[a]  ninatMtlou. — It  has  been 
held  actionable  negligence  to  lay  the 
venue  of  an  action  (1)  in  the  wrong 
county  (Kemp  v.  Burt,  4  B.  &  Ad. 
424,  24  ECL  189.  110  Reprint  615),  or 
(2)  in  a  court  having  no  Jurisdiction 
of  such  a  case  (WiUlams  v.  Glbbs, 
6  A.  &  E.  208,  31  ECL  684,  111  Re- 

?Tlnt  1144).  (3)  Bringing  an  action 
oo  late,  thereby  losing  a  claim,  sub- 
jects an  attorney  to  liability  If  the 
delay  is  attributable  to  him.  Smedes 
V.  Elmendorf.  3  Johna,  (N,  T.)  185. 
(4)  An  attorney  has  been  held  liable 
for  omitting  to  Insert  in  a  writ  the 
full  amount  of  his  client's  claim 
whereby  the  latter  sustained  a  loss. 
Varnum  v.  Martin,  16  Pick.  (Mass.) 
440,  (6)  An  attorney,  given  an  ac- 
count for  collection,  was  held  respon- 
sible for  an  erroneous  allowance  for 
Interest  on  a  note  received  In  pay- 


ment McMIcken  v.  Brent,  6  Mart 
N.  S.  (La.)  249. 

[b]  indtliv  asvena  olalau  In  oh 
•olt^ — If  a  creditor  has  several  debts, 
some  of  which  are  secured  by  mort- 
gage and  others  not,  it  is  not  gross 
negligence  for  an  attorney  to  unite 
them  all  in  a  single  suit  at  law  and 
take  a  single  Judgment  therefor;  and. 
If,  In  such  a  case,  the  execution  Isra- 
ing  on  the  Judgment  Is  satisfied  In 
part  only,  &  court  of  equity  will  »v 
ply  the  moneys  received  on  the  exe- 
cution. In  the  first  instance,  to  exlln- 

?:ulsh  such  luirts  of  the  debt  and 
udgment   as   were  not  secured 
mortgage.    Williams  v.  Reed.  39  F. 
Caa.  No.  17.733,  3  Mason  406. 

[c]  ftetitm  of  moiMj  rsostvsd  u> 
dsir  oompromls*. — Where  an  attorney 
holding  an  account  for  collection 
compromised  with  the  debtor,  and  his 
client  made  no  objection  to  the  com- 
promise, but  merely  objected  to  the 
fee  charged  by  the  attorney,  the  lat- 
ter had  no  right  to  return  the  money 
to  the  debtor  without  the  client's  au- 
thority, and  he  was  liable  for  so  do- 
ing. Nathan  v.  Halsell,  91  Mlsa.  785, 
45  S  866. 

Id]    Beoolvlng    dsproolatsd  en* 

renor. — ^An  attorney  wno,  without  an- 
thorlty,  receives  money  not  passing 
at  its  face  value  in  payment  of  a 
debt  left  with  him  for  collection.  U 
liable  for  Its  face  value  even  though 
it  was  customary  to  receive  audi 
money  In  payment  Wlcldifte  v. 
Davis,  2  J.  J.  Marsh.  (Ky.)  69;  Lord 
v.  Burbank,  18  Me.  178.  But  compare 
Pldgeon  V.  Williams,  21  Gratt.  (€3 
Va.)  251  (where  an  attorney  who  ac- 
cepted Confederate  treasury  notes  in 
payment  of  a  claim  placed  with  blm 
for  collection  at  a  time  when  such 
notes  constituted  the  only  current 
in  use  and  were  but  slightly  depreci- 
ated was  held  not  responsible  to  his 
client  for  the  ultimate  loss  on  socah 
notes,  when  the  client  did  not  In- 
struct the  attorney  not  to  accept 
payment  In  such  currency). 

6S.  Miller  v.  Prescott,  XS7  Wis. 
264.  146  NW  1124. 

W.  Riddle  v.  Poorman.  3  Penr.  A 
W.  (Pa.)  224. 

60.  Wain  v.  Beaver,  161  Pa.  «6, 
29  A  114.  493  (holding  that.  If  he 
knows  or  ought  to  know  of  an  im- 
pending tax  sale  of  the  property 
whlcb  is  the  security  for  his  client's 
debt,  and  falls  to  efve  his  client  no- 
tice of  It,  and  the  debt  is  lost  In  coo- 
sequence,  he  Is  liable  to  the  extent  to 
which  the  land  would  have  paid  his 
client's  debt). 

ei.  Wilson  V.  CofBn,  2  Cush. 
(Maaa.)  316. 

63.    Rougher  v.  Scobey,  23  Ind.  682. 


,  dsvelopBMBto  and  tikangM  in  the  law  sea  cumulative  Annotations,  same  tltle,^^ge  and  note  nnmtMT. 
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genee,*^  or  to  hia  failnre  to  take  prompt  and  proper 
steps  after  jadgment  has  been  obtained;^*  in  the 
absence  of  an  understanding  or  agreement  with  hia 
elient,  he  is  bound  to  sue  out  all  processes  necessary 
to  the  collection  of  a  demand,  unless  be  requests 
speeiflo  instructions  from  his  client  ^"  or  is  influenced 
by  a  prudent  regard  for  the  interests  of  the  credi- 
tor,"* But,  although  It  is  his  duty  thus  to  pursue 
his  client's  eause  through  all  its  stages,  he  is  not 
bound  to  institute  nev  collateral  suits  without  spe- 
cial instructions  so  to  do,  such  as  actions  against  a 
sberitf  or  a  oleric  for  any  failure  of  their  duty  in  the 
issuance  or  service  of  process.'^  He  should  pursue 
hailf  however,  and  those  who  may  have  become 
bound  with  defendant,  either  before  or  after  the 
Jui^fment,  in  the  progress  of  the  suit.'*  It  is  not 
the  duty  of  an  attorney  who  has  a  claim  for  col- 
lection to  file  it  as  a  claim  against  the  estate  of  a 
debtor  afterward  declared  insolvent.*" 

Where  an  attorn^  is  given  full  discretion  to 
pursue  any  such  course  to  secure  the  collection  of 
a  debt  as  he  may  deem  best,  be  is  not  liable  for 
adopting  a  course  that  he  may  consider  proper  un- 


der the  circumstances,  although  the  debt  may  be 
thereby  lost,  unless  it  is  shown  that  his  error  of 
judgment  was  due  to  a  lack  of  knowledge  of  plain 
and  elementary  principles  vbioh  every  attorney 
should  know.^" 

Effect  of  attorney's  receipt  "ftnr  collection." 
Where  an  attorney,  on  receiving  a  claim  for  col- 
lection, executes  his  receipt  ther^or  indicating  that 
it  has  been  received  "for  collection,"  he  binds 
himself  personally  to  use  proper  care,  skill,  and 
diligence  to  collect  it,  and  becomes  liable  for  the 
n^ligenee  or  default  of  his  agent  or  representative 
to  whom  he  turns  the  claim  over  for  collection.^^ 
The  receipt  by  a  client  from  his  attorney  of  a  part 
of  the  proceeds  of  his  claim,  whea  more  m^ht  have 
been  collected  by  the  employment  of  ordinary  care 
and  skill,  is  neither  an  accord  and  satisfaction  nor 
an  estoppelJ' 

231]  (5)  In  Preparing  and  Recording  Con- 
tracts  or  Oonveyances.  An  attorney  employed  to 
draw  a  contract  or  agreement  is  responsible  for  any 
loss  sustained  by  his  client  resulting  from  his  fail- 
nre to  draw  it  in  due  form  of  law  or  in  accordance 


as.  Pitch  V.  Scott.  4  Misa.  314,  34 
AmD  S6;  Fox  V.  Jones.  (Tex.  A.)  14 
SW  1007. 

[a]    Wbara  aa  attwrna*  Is  Umsttf 
thm  Indonsr  on  »  note  ^acod  In  Us 
for  ooUsoOon,  he  Is  bound  to 


take  ludffment  promptly  against  both 
the  maker  and  himself.  And,  If  by 
delay  the  right  to  JudKinent  aealnst 
hlmaelf  Is  lost  and  judgmeTit  Is  se- 
cured against  the  maker  only,  he  is 
liable  for  all  that  cannot  be  collect- 
ed oat  of  the  Judgment  asalnet  the 
maker.  Moorman  t.  Wood,  117  Ind. 
144,  19  NG  739. 

[b]  Mtars  to  pMve  tUtJm.  utbIuM 
— tatsj'  An  attorney  is  liable  for  an 
injury  resulting  from  his  neglect  to 
procure  an  allowance  of  a  claim  in 
proper  time  to  participate  In  the  dis- 
tribution of  the  assets  of  an  estate. 
Stevens  v.  Walker,  65  111.  IBl  laft 
reh  79  111.  193]. 

64.  Pennington  v.  Tell,  11  Ark. 
212,  62  AmD  262;  Read  v.  Patterson, 
11  Lea  <Tenn.)  4S0.  _ 
[a]  ]b)M  of  attaoluiieitt  tbToiigli 
faJlvxe  to  put  essontlou  la  ofllosr's 
bands  (1)  An  attorney  is  liable  to 
hie  client  for  not  delivering  an  exe- 
cution to  an  officer  within  thirty 
days  after  Judgment  is  recovered.  If 
an  attachment  Is  lost  by  such  neglect. 
Phillips  V.  Bridge.  11  Mass.  242.  <2) 
He  la  liable  also  for  negligence  In 
falling  to  have  an  execution  levied 
on  the  property  of  a  Judgment  debtor 
before  the  Judgment  lien  expired;  but 
the  fact  that  no  property  belonged  to 
the  Judgment  debtor  is  a  complete 
defense  to  the  action.  SIddall  v. 
Haiffht,  132  Cal.  820,  64  P  410. 

Dearborn,  II 
Hutchinson, 


Dearborn  v.  Dearborn,  IB  Mass. 


2  D. 


316;     Crocker  v. 
Chlpm.  (Vt.)  117.  ^ 
fa.  ]     Xmty  to  Issiu  •xaentlon.— 

Frimst  fade,  it  Is  an  attorney's  duty 
to  s«e  that  execution  Issues  on  a 
verdict  and  Judgment  obtained  by 
him  for  his  client,  and  It  is  cer- 
tainly his  duty  when  requested  to  do 
so.  And  if  he  was  told  at  the  time 
when  he  was  retained  that  his  client 
ttad  no  money  for  costs,  he  cannot 
demand  payment  of  costs  before  pro- 
ceeding further  and  Issuing  execu- 
tion. But  to  maintain  an  action  for 
nesflleence  against  htm  for  not  Is- 
vumMr  execution  where  he  deems  It 
unwise  to  do  so,  there  must  be  some 
evidence  that  it  was  desirable  or 
to  blB  client's  advantage.  In  such  a 
case  the  attorney  Is  liable  for  the 
amount,  if  any,  which  the  Jury  think 
woald  have  been  realized  for  his 
client  had  execution  Issued  promptly. 
Harrlnston  v.  Btnns,  3  F.  A  F.  942. 

rbl  Prasnn^^tlon  as  to  mannsr  of 
uutl^irtnBi    tin    attorney    who  re- 


ceives a  claim  for  collection  will  be 
presumed  to  have  received  It  for  col- 
lection by  suit.  But  those  matters 
which  lie  outside  the  regular  line  of 
professional  attorneyship,  and  which 
partake  rather  of  the  character  of 
agencies,  rest  on  a  different  princi- 
ple, and,  in  the  absence  of  an  express 
engagement  so  to  do,  an  attorney  is 
not  bound  to  perform  them.  Stubbs 
V.  Beene.  37  Ala.  627. 

ee.  Pennington  v.  Tell.  .  11  Ark. 
212,  52  AmD  282;  Oaar  v.  Hughes, 
(Tenn.  Ch.  A.)  8S  SW  1092;  Morgan 
v.  OlddlngiL  <Tex.)  1  SW  869;  Crook- 
er  T.  Hutchinson,  2  D.  Chlpm.  (Vt.) 
117. 

er,  Pennington  v.  Tell.  11  Ark.  812, 
S2  AmD  262. 

es.     Pennington  v.   Tell,   11  Ark. 

212.  52  AmD  2«2. 

[a]  Snlnff  ont  solie  faolaa  ag«lnst 
balL — (1)  where  an  attorney  neglect- 
ed seasonably  to  sue  out  a  scire 
facias  against  ball  In  a  suit  which 
he  bad  brought  against  a  debtor,  he 
was  held  liable  to  the  Judgment 
creditor.  Dearborn  v4  Dearborn,  15 
Mass.  316;  Crooker  v.  Hutchinson, 
1  Vt.  73.  (2)  In  order  to  excuse  him- 
self for  such  neglect,  the  attorney. 
If  he  doubted  the  expediency  of  suing 
out  a  scl.  fa,,  should  have  given 
notice  to  his  client  and  requested 
specific  Instructions.  Dearborn  v. 
Dearborn,  15  Mass.  316.  ( 3 )  Al- 
though in  such  a  case  the  ball  are 
insolvent,  if  there  Is  reason  to  be- 
lieve that  the  officer  Is  liable  for 
taking  insufficient  bail,  the  attorney 
Is  answerable  for  not  pursuing  the 
ball ;  and  If  the  officer  Is  clearly  thus 
liable,  the  attorney  who,  by  neglect- 
ing to  sue  out  a  scire  facias  against 
the  ball,  loses  the  right  of  suing 
the  officer  is  answerable  to  his  client 
to  the  same  extent  as  If  the  ball  were 
good.  But  he  Is  Justified  In  not  prose- 
cuting, unless  specially  directed.  In 
cases  where  he  Is  Influenced  by  a 
prudent  rerard  to  the  Interest  of  the 
creditor.  Crooker  v.  Hutchinson,  1 
Vt.  73. 

ee.  Moore  v.  Winston,  66  Ala.  296; 
Stubbs  V.  Beene.  37  Ala.  627. 

70.  Pennington  v.  Tell,  11  Ark. 
212,  52  AmD  262;  Bennett  v.  Phil- 
lips, 67  Iowa  174,  10  NW  328;  Mor- 
gan V.  aiddlngs,  (Tex.)  1  8W  369; 
Morrill  V.  Graham,  27  Tex.  846. 

[a]  JUwrtratlons. — (1)  A  demand 
against  persons  known  to  be  Insolvent 
was  left  with  an  attorney  with  In- 
structions to  do  the  best  he  could 
with  it.  He  received  the  notes  of 
third  persons  for  the  debt,  but.  In 
consequence  of  the  fraud  of  the  debt- 
ors, such  notes  were  not  collectfd. 
It  was  held  that  the  attorney  waa 


not  responsible  for  the  loss,  and  a 
Judgment  obtained  against  him  at 
law  was  restrained  by  Injunction. 
Wright  V.  Llgon,  6  S.  C.  £k|.  166.  <2) 
An  attorney  who  had  control  of  four 
several  executions  for  four  different 
clients  against  the  same  debtor  had 
three  of  them  levied  on  certain  cot- 
ton, the  only  property  within  reach 
of  an  execution.  The  fourth  execu- 
tion had  been  ordered  out  at  the 
time,  but  It  was  not  served.  It  was 
held  that  the  attorney  had  a  right 
to  divide  the  amount  for  which  the 
cotton  yrsM  sold  ratably  amonff  the 
four  creditors,  and  that  he  was  not 
liable  to  the  first  creditor  for  the 
amount  unpaid  on  his  execution. 
Webb  V.  White,  IS  Tex.  fi78. 

71.  Ala.— Lewis  v.  Peck,  10  Ala. 
142;  Mardls  V.  Shaelcleford.  4  Ala. 
493. 

Ark. — Cummins  v,  McLaIn,  2  Ark. 
402. 

Ind.~Pollard  v.  Rowland,  2  Blackf. 

22. 

Kan, — Cummins  v.  Heald,  24  Kan. 
600,  36  AmR  264. 

Miss. — Wilkinson  v.  Grlswold.  20 
Miss.  669. 

N.  T. — Smedes  v.  Blmendorf,  3 
Johns.  186. 

Pa. — Bradstreet  v.  Bverson.  72  Pa. 
124,  13  AmR  665;  Rhlnes  v.  Bvans,  66 
Pa.  192,  5  AmR  364;  Krause  v.  Dor- 
rance,  10  Pa.  462,  61  AmD  496; 
Riddle  V.  Poorman,  3  Penr.  ft  W. 
224. 

Wis.— Sanger  v.  Dun,  47  WTs.  616, 
3  NW  888,  32  AmR  789. 

See  Tuley  v.  Barton,  79  Va.  887. 

And  see  infra  S  236. 

[a]  Bltsot  of  attorney**  reoelpt  «■ 
•Tld«no«^(l)  An  attorney's  receipt 
for  a  claim  placed  In  his  hands  for 
collection  Is  admissible  evidence 
against  him,  in  an  action  for  negli- 
gence and  unsklUfuIness,  to  prove 
the  relation  of  attorney  and  client; 
and  the  record  of  the  suit  on  the 
claim  Is  also  admissible  against  him 
to  prove  the  final  determination  of 
that  suit,  although  It  was  conducted 
by  him  In  the  name  of  another  at- 
torney. Goodman  v.  Walker,  80  Ala. 
482,  68  AmD  134.  (2)  Where  the  evi- 
dence of  a  debt  then  due  was  left 
with  an  attorney  who  gave  a  gen- 
eral receipt  for  it.  It  will  be  pre- 
sumed that  he  received  It  for  the 
purpose  of  collection;  and.  If  an  ac- 
tion Is  brought  against  him  for  negli- 
gence by  which  the  debt  was  lost.  It 
is  incumbent  on  him  to  show  that 
he  received  It  specially  and  for 
some  other  purpose.  Smedes  T. 
Blmendorf,  3  Johns.  <X,  T.)  186. 

72.  Goodman  v.  Walker,  10  Ala. 
468.  «8  AmD  184. 
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with  instrnctions;^'  and  if  he  inserta  any  unnsnal 
covenants  or  undertakings  in  such  agreement,  by 
which  a  special  liability  is  cast  upon  his  client,  he 
is  responsible  for  the  injuryJ*  But,  if  he  is  merely 
asked  to  draw  a  contract  of  sale  and  to  give  cer- 
tain advice,  he  is  not,  in  the  absence  of  anything 
wrong  with  the  papers  drawn  or.  the  advice,  liable 
to  his  client  for  failure  of  the  other  party  to  earry 
out  the  agreement.'* 

Recording  deeds.  An  attorney  employed  to  pre- 
pare deeds,  contracts,  or  other  papers  which  are. 
required  to  be  registered  in  order  to  be  effective  as 
to  third  parties  is  not  bound,  in  the  absence  of  a 
special  contract,  to  file  such  papers  for  recordation, 
or  to  see  that  they  are  recorded;  that  is  no  part  of 
his  duty  as  attorney  unless  he  has  especially  under- 
taken it.'*  He  may  be  liable,  however,  in  eases 
where  he  has  expressly  contracted  to  attend  to  their 
being  recorded,  where  the  special  circumstances 
are  such  as  to  raise  the  implication  of  such  a  con- 
tract,''  or  where  the  record  or  registration  is  neces- 


saty  to  effectuate  the  purpose  of  bis  employment^* 
232]  (6)  In  Gondnct  of  Utig&tion.  An  at- 
torney who  undertakes  to  perform  -services  for  a 
client  in  the  conduct  of  litigation  impliedly  con- 
tracts to  exercise  due  care,  skill,  and  knowledge  of 
the  law  in  the  conduct  of  his  client's  business,  and 
his  negligence  in  that  regard  is  a  breach  of  his  ns- 
dertaking.'"  It  is  his  duty  to  adopt  all  honorable 
means  of  advancing  his  client's  cause ;^  but  he  is 
under  no  obligation  to  maintain  positions  which  do 
not  accord  with  his  own  notions  of  law  and  justiee 
simply  because  they  tend  to  his  client advan* 
Uge."* 

Du^  to  prepare  pleadinca  and  take  neeasBaxy 
steps  in  case.  An  attorney  must  prepare  and  file 
all  pleadings  necessary  in  the  proper  conduct  of  a 
cause  and  take  such  other  steps  as  may  be  required 
in  the  progress  of  the  ease;  if,  by  bis  failure  to  do 
so  or  by  his  delay,  his  client's  rights  are  prejudiced, 
he  must  reimburse  the  latter  to  the  extent  of  the 
injury  suffered  in  consequence.*'  He  does  not  gnar- 


73.  Parher  v.  Rolls.  14  C.  B.  S«l. 
78  ECL  G91,  139  Reprint  284  (holding 
that  an  attorney  employed  to  prepare 
a  Becurity  for  the  payment  of  an 
annuity  to  a  woman,  In  consequence 
of  past  cohabitation,  la  guilty  of  neg- 
ligence If  he  does  it  by  mere  agree- 
ment only,  not  under  seal). 

74.  Stannard  v.  Ulllthorne.  10 
Bing.  491.  25  BCL  235,  131  Reprint 
985  (where  attorneys  employed  by 
a  vendor  to  settle  on  his  part  the 
aaalgnment  of  a  term  allowed  him  to 
execute  an  unusual  covenant  without 
explaining  to  him  the  Uability  there- 
by Incurred,  and  it  was  held  that 
tney  were  answerable  to  him  for  the 
loss  sustained  in  consequence  of  it, 
notwithstanding  he  was  himself 
aware,  at  the  time  of  the  assignment, 
of  the  fact  In  respect  of  which  ho 
afterward  incurred  liability).  ^ 

ra,  Harkness  v.  Caven.  199  Pa. 
187,  48  A  1080.        «    ^    .         «  * 

IB.  Fenaille  v.  Coudort,  44  Vt.  J. 
'L.  286. 

fal  Aa,  attOHMT  emplOTed  to  dr»w 
»  nJUliur  oontnMt  (IJ  is  not  delln- 
quent  In  "his  duty  in  failing  to  have 
it  recorded  so  as  to  prevent  liens 
from  atUchlns.  PenaUle  v.  Coudert. 
44  N.  J.  L.  28l.  (8)  In  SUOh  a  case, 
even  If  the  attorney  is  liable  for  de- 
linquency, the  ownera  who  have  been 
required  to  pay  a  suboontraotors 
claim  cannot  recover  of  the  attorney 
if  they  have  discharged  the  builder 
who  Is  primarily  liable,  or  nave  ac- 
cepted satisfaction  from  him.  Fe- 
naille V.  Coudert,  44  N.  J.  L.  288. 

[b]  ajx  attomej  emplored  to  re- 
Tire  a  Jiidffnieat  is  not  bound  to  see 
that  the  judicial  mortgage  fixing  the 
lien  on  the  land  is  relnscribed  unless 
he  is  requested  so  to  do.  McKowen 
V.  Kernan,  86  La.  Ann.  331. 

77.  Fenaille  v.  Coudert,  44  N.  J. 
L.  286;  Miller  v.  Wilson,  24  Pa.  114. 
See  also  Stott  v.  Harrison,  73  Ind.  17 
(where  an  attorney  who  was  also  a 
notary  public  was  held  liable  for 
neglect  for  not  recording  a  mortgage 
which  he  had  drawn  for  his  client 
and  had  agreed  to  deliver  to  the 
recording  officer;  In  such  a  case  it 
would  be  no  defense  that  there  was 
no  notarial  seal  affixed  and  that 
therefore  the  mortgage  could  not  be 
properly  recorded,  since  it  was  his 
duty  to  have  himself  afflxed  the  seal). 

TS.  Plant  V.  Pearman,  41  L..  J.  Q. 
B.  169  (where  an  attorney  was  held 
liable  for  failure  to  register  a  lis 
pendens,  as  Is  required  in  certain 
caaes  under  the  statute,  whereby  his 
client's  lease  was  rendered  Invalid 
owing  to  a  subsequent  bona  flde  con- 
veyance). 

[al  "Whan  [attonMn  are]  em- 
ployed  to  •eovzelT  Inven  moMr  of  a 
oIlMit,  they  are  doubtless  liable  for 
falling  to  register  or  record  the  se- 


curities or  to  give  notice  of  the  lien 
acquired  when  necessary  for  the  se- 
curity of  the  investment.  "Watts  v. 
Porter.  3  B.  &  B.  743,  77  ECL  743, 
118  Reprint  1319;  Weeks  on  Attor- 
neys. !  311.  and  cases  cited.  They 
have  been  held  liable,  as  any  other 
person  might  be,  on  express  con- 
tracts to  record  papers  drawn  by 
them.  Miller  v.  Wilson,  24  Pa.  114. 
But  when  the  record  or  registration 
or  notice  Is  not  necessary  to  ef- 
fectuate the  purpose  of  their  employ- 
ment, I  find  no  case  holding  them 
liable  for  failure."  PenaTUe  .  v. 
Coudert,  44  N.  J.  L.  286,  289. 

79.  Cal. — Drais  v.  Hogan,  50  C^I. 
121.  See  also  IJane  v.  Storke,  10  Cal. 
A.  847,  101  P  937. 

III.— Peo.  V.  Cole,  84  111.  327. 

Ind.— Skillen  v.  Wallace,  38  Ind. 
319;  Walpole  v.  Carlisle,  32  Ind.  415; 
Rooker  y.  Bruce,  45  Ind.  A.  57,  90  NB 
86. 

Me. — Smallwood  V.  Norton,  20  Me. 
83,  87  AmD  39. 

Mass. — ^Whitney  v.  Abbott,  191 
Mass.  59,  77  NE  624;  Varnum  v.  Mar- 
tin, 15  Pick.  440;  PhiUlpa  v.  Bridge, 
11  Mass.  242. 

Miss. — Coopwod  v.  Baldwin,  26 
Miss.  129. 

N.  J.— Qriggfl  V.  Drake,  81  N,  J.  L. 
169. 

Pa, — McWilllama  v.  Hapfcins,  4 
Rawle  382. 

Vt. — Crooker  v.  Hutohlnaon,  1  Vt. 
78.  See  Kemp  v.  Burt,  4  B.  ft  Ad. 
484,  481.  84  BCL  188,  110  Beprlnt 
616. 

[a]  Want  of  prof— aleaal  afcUl 
oaaaot  IM  predicated  on  (1)  an  at- 
torney's proceeding  to  try  a  cause 
on  a  theory  which  is  contrary  to  an 
alleged  principle  of  law  where  both 
the  trial  Justice  and  the  general  term 
of  the  supreme  court  deny  the  al- 
leged principle  of  law  and  sustain 
the  attorney's  theory  (Avery  v.  Jacob, 
59  N.  Y.  Super.  sSs,  16  NTS  664); 
(2)  on  an  error  of  Judgment  (Avery 
V.  Jacob,  supra;  Meredith  v.  Wood- 
ward, 16  WklyNC  (Pa.)  146;  Mor- 
gan V.  Glddlngs,  (Tex.)  1  SW  369); 
or  (3)  on  a  failure  to  bring  suit  in 
the  name  of  the  father  as  well  as 
in  the  name  of  the  son,  where  an 
attorney  Is  employed  by  the  father 
of  a  minor  son  who  has  received  in- 
juries through  the  negligence  of  a 
third  party  To  sue  such  third  party 
for  damages  (Toungman  v.  Miller.  98 
Pa.  196). 

80.  Strobhar  v.  State,  66  Fla.  167, 
47  8  4. 

[a]  "She  true  view  of  tbm  poal- 
tton,  of  oonnsal,  before  the  Jury,  Is 
that  of  aids  or  helps.  Ther  are  ofll- 
cers  of  the  Court — amenable  to  Its 
authority,  aubject  to  its  correction, 
and  restrained  by  usages  of  honor 
ana   courtesy,   which,   however,  in 


some  instances  disregarded,  are  aa 
ancient  In  their  origin  and  as  potent 
for  good,  and  as  generally  respected, 
as  any  usages  which  belong  <o  anr 
class  of  the  highest  grade  of  civ- 
ilized man.  The  duties  of  the  ad- 
vocate are  among  the  most  elevated 
functions  of  humanity.  Whilst  he  li 
the  representative  of  his  client's 
cause,  yet  these  considerations  insure 
an  honorable  advocacy.  His  businesi 
is  to  comment  on  the  evidence — to 
sift,  compare  and  collate  the  facta — 
to  draw  his  Illustrations  from  the 
whole  circle  of  the  aciences — to  rea- 
son with  the  accuracy  and  power  of 
the  trained  logician,  and  enforce  bis 
cause  with  all  the  insplratlODS  of 
genius,  and  adorn  it  with  all  the 
attributes  of  eloquence."  Qarrlson  v. 
Wllcoxson,  11  Ga.  164.  168  [quot 
Strobhar  v.  State,  55  Fla.  167.  183. 
47  S  4;  Gibson  v.  SUte,  26  Fla.  199, 
116,  7  S  8761. 

81.  Sprague  v.  Moore,  136  Midi. 
426,  429,  99  KW  377  (where  the  coort 
said:  "It  would  be  deplorable  Indeed 
If  a  lawyer  felt  that  he  waa  under 
an  obligation  to  his  client  to  main- 
tain positions  which  did  not  accord 
with  hla  own  notions  of  law  and  Jus- 
tice, simply  because  they  tended  to 
his  client's  advantage,  xhe  lawyer 
owes  a  duty  to  the  court  to  hlmaclf. 
and  to  aociety,  aa  well  aa  to  his 
client;  and  the  conduct  of  those  who 
have  reached  the  highest  positlona 
In  our  profession  proves  that  he 
cannot  render  the  most  efficient  serv- 
ice to  his  client  if  he  falls  In  the 

Kerformance  of  those  other  dutlei^'): 
[atter  of  Hardenbrook,  135  App.  IMv. 
684,  121  NTS  250  [aft  199  M.  T.  5:» 
mem,  92  NE  1086  mem]. 

[a]  Slshonest'  edrantafia.  rtn 
attorney  is  not  liable  for  not  urging 
for  his  client  the  defense  that  the 
agreement  sued  upon  was  made  on  a 
Sunday,  aa  It  Is  not  a  part  of  his 
professional  duty  to  take  dishonest 
advantages  TaQ  v.  Duggui,  7  U.  C 
Q.  B.  668. 

SS.  Drury  v.  Butler,  171  Mass.  171, 
50  NB  627;  Grayson  v.  Wilkinson.  18 
Misa  268;  Senftner  v.  Klelnhans.  88 
Misc.  619,  141  NTS  633:  Huntw  v. 
Caldwell,  10  Q.  B.  69.  69  ECL  89. 
116  Reprint  28  [aft  10  Q.  B.  81.  69 
BCL  88,  116  Reprint  33]. 

[a]  VegUfanoe  in  obtalBdnf  asv 
trial. — Thua  where  an  attomay  is 
retained  to  conduct  a  case  tn  a  dis- 
trict court,  and  a  Judgment  is  ren- 
dered against  his  client,  and  he  is 
entitled  to  a  new  trial  and  obtains 
ona  but  conducts  the  proceAdlnga  is 
obtalnlnjr  the  new  trial  so  eardaariy 
and  negitgentlr  that  the  order  grant- 
ing the  same  is  reversed  In  the  sa- 
preme  court,  he  is  liable  to  the  dlent 
for  the  loaa  sustained  thereby,  and 
his  liability  la  not  destroyed  by  the 


For  la8or  oaaaa,  demopmanta  and  ohanges  in  the  law  see  cumulative  Annotations,  aame  tltIe,Mce  and  note  niuid»er. 
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antee  the  snfficienoy  of  every  pleading  prepared  by 
him  or  under  his  direction ;  but  he  is  responsible  to 
his  client  only  for  those  mistakes  as  a  pleader  which 
indicate  a  lack  on  bis  part  of  the  attainments  and 
diligence  conunonly  possessed  and  exercised  by  legal 
practitioners  of  ordinary  skill  and  capacity.'*  Nor 
is  he  liable  for  the  improper  conduct  of  a  cause 
due  to  pleadings  filed  before  he  was  retained  in  the 
ease  or  bad  any  connection  with  it.** 

Preparation  for  trial.  An  attorney's  duties  re- 
quire that  he  should  be  prepared,  in  all  respects,  for 
trial  when  the  case  comes  up  for  hearing;  thus, 
where  he  is  unprepared  in  that  he  has  failed  to  have 
on  band  documentary  or  other  evidence  which  is 
necessary  to  the  ease  and  which  he  has  undertaken 
to  furnish,  he  is  liable  for  the  consequences  of  a  non- 
suit sustained  by  reason  of  his  negligence.^' 

Personal  attention  to  cllent'a  matters.  The  right 
of  a  person  to  the  personal  services  of  an  attorney 
whom  he  employs  is  well  established,  yet  this  right 
has  its  necessary  limitations;  it  is  not  a  part  of  the 
attorney's  duty,  in  the  absence  of  special  agreement, 
to  attend  in  person  to  the  management  of  every 
detail  of  the  case."  Where  the  cUent  engages  ad- 


ditional connsel  to  take  cbai^  of  a  particular 
part  of  the  litigation  to  the  exclusion  of  the  orig- 
inal attorney,  the  latter  is  not  chargeable  with 
negligence  in  retiring  from  the  ease  to  this  ex- 
tent.8» 

Odlateral  mattecs  or  snlts.  An  attorney  is  not 
bound  to  institute  collateral  suits  without  special ' 
instmctions  so  to  do.'^  If,  however,  he  undertakes 
something  outside  his  strict  professional  duty  and 
does  it  so  Diligently  that  his  elient  is  injured  he  is 
liable.8» 

Attorney  actimg  wltliont  authority.  A  recovery 
may  be  had  against  an  attorney  for  n»ligently  and 
improperly  defending  an  action,  even  tnongh  he  ap- 
peared therein  without  authority.*" 

Prand  is  not  essential  to  render  an  attorney  liable 
to  bis  client  for  the  mismanagement  of  a  suit.*^ 

[$  233]  d.  For  Unanthorised  Acts'^d)  In 
QeueraL  An  attorney,  being  without  authority  to 
take  certain  steps  in  regard  to  his  client 's  matters,*' 
is  liable  personallyfor  any  injury  suffered  1^  his  client 
in  consequence  of  his  improperly  assuming  to  act 
where  he  has  no  authority.'*  Thus,  where  an  attorney, 
without  authority,  enters  an  appearanee  for  a  party,"* 


fact  that  his  client  employed  other 
counsel  In  the  supreme  court,  Drals 
V.  Hosan,  BO  Cal.  121. 

[b]  r^aing  to  appaal  Within  the 
M-w*^  United. — Where  Judfrment  was 
rendered  against  a  defendant  upon  a 
complaint  which  was  radically  de- 
fective and  he  desired  to  appeal  and 
procured  bondsmen,  but  his  attorney 
neglected  to  appeal  until  It  was  too 
late,  the  court  held  that  the  attorney 
must  answer  for  the  damages  sus- 
tained.   Drals  V.  Hogan,  60  Cal.  121. 

[c]  VnAlUfTa  pr«p«mtioiL  of  at- 
tMlun*Bt  pftp«nL— -Attorneys  are  lia- 
ble for  BO  nnsklllfully  drawing  up  the 
papers  In  an  attachment  case  that 
the  attachment  Is  dismissed,  where- 
by the  client's  claim  falls  of  collec- 
tion. Walker  v.  Ooodman,  21  Ala, 
647. 

[dl    OmiMlon  to  Mt  m  a  fatUe 

a«r«n«e  (1)  and  to  attempt  to  prove 
It  Involves  no  lack  of  reasonable  dill- 
g-ence  upon  the  attorney's  _part 
Reich  V.  Cochran.  102  NTS  m  [aff 
139  App.  Dlv.  931  mem,  124  NTS 
1127  mem].  (2)  He  is  liable  at  most 
for  only  nominal  damages  in  such  a 
case.  Grayson  v.  Wilkinson.  18  Miss. 
2  fi  S 

83.  Rapuszi  V.  Stetson.  160  App. 
DIv.  150.  146  NTS  456:  Klssam  v 
Bremerman.  44  App.  Dlv.  688,  Bl 
NYS  75.  _ 

ra.2  "Thm  nere  fact  that  a  oou- 
nlalwfe  tozna  out  to  be  demnxrable 
does  not  show  that  the  attorney  who 
prepared  it  was  incompetent  or  negli- 
gent. If  he  sets  out  the  facts  of  the 
DlalntlfTs  case  fully  and  In  proper 
form,-  and  the  question  whether  they 
constitute  a  cause  of  action  or  not 
Is  fairly  debatable,  and,  after  being 
so  advised,  his  client  desires  to  ob- 
tain the  decision  of  the  court  there- 
on tt»«  attorney  Is  Justified  In  pro- 
ceedlns  with  the  suit.  Courts  often 
dUFer  as  to  the  sufficiency  of  a  plead- 
tnK*  without  subjecting  the  Judges  to 
the  reproach  of  ignorance  or  Incom- 
neteocy  on  account  of  their  conflicting 
viewB-'  Klaaam  v,  Bremerman.  44 
App.  rMv.  688,  6»1,  61  NYS  75. 

rbl  "n*  oendvet  of  a  lawnlt  la- 
volwM  aaMtteoa  of  jaOgsMnt  aad 
flli^  I  mmt  Ion  as  to  which  even  the  most 
distinguished  members  of  the  pro- 
feflsfon  may  differ.  They  often  pre- 
sent subtle  and  doubtful  questions  of 
law  X*  1"  much  cases  a  lawyer  errs 
on  a  Question  not  elementary  or  con- 
plualvely  settled  by  authority,  that 
^rr<»r  1»  one  of  Judgment  for  which 
he  Is  »ot  liable."  Byrnes  v.  Palmer, 
ll  AT>V'  I>*v.  1,  4,  45  NYS  479  [aff 
L60  !«.  niem,  66  NB  1093  mem. 


Juot  Rapuszi  V.  Stetson,  180  App. 
'iv.  150,  1B7.  146  NYS  4^61. 
[c]  ir«w  aad  aansoai  mod*  of 
plsadlBff. — If  an  attorney,  without 
any  assignable  reason  and  without 
precedent,  adopts  a  new  and  unusual 
mode  of  pleading  in  consequence  of 
which  his  client  suffers  loss,  the  at- 
torney Is  answerable  In  an  action  for 
negligence.  Carrlgan  v.  Andrews,  6 
N.  B.  485. 

84.  Lowry  v.  Guilford,  5  C.  &  P. 
2S4,  24  BCL  642;  Fray  v.  Foster,  1 
F.  St  P.  681  (holding  that  an  attor- 
ney may  not  be  held  liable  for  the 
failure  of  an  action  due  wholly  to 
the  negligence  of  the  counsel). 

[a]  Talllaf  to  plead  atatnto  of 
limltatloiiB  nndw  order  of  court. — 
Attorneys  who  were  employed  after 
defendant  had  become  in  default  may 
not  be  held  liable  for  a  Callure  to 
plead  specially  the  statute  of  limita- 
tions where  the  order  setting  the  de- 
fault aside  requires  defendant  to  an- 
swer to  the  merita  Thompson  v. 
Dickinson.  159  Mass.  210,  24  NB  2«2. 

[b]  Attomer  aotiac  as  eovnsM^ 
A  counsel  who  Is  also  the  attorney 
in  the  caase  Is  liable  for  his  neglect 
as  counsel  in  the  same  manner  and 
to  the  same  extent  that  an  attorney 
is.  Leslie  t.  Ball,  22  U.  C.  Q.  B. 
612. 

85.  Reece  v.  Rlghy.  4  B.  ft  Aid.  202, 
6  BCL  451,  106  Reprint  912;  Godefroy 
V,  Dalton,  6  Blng.  460,  19  BCL  210. 
130  Reprint  1367,  24  BRC  656;  Swan- 
nell  V.  Bills,  1  Blng.  347,  8  BCL  642, 
130  Reprint  140  (where  plaintiff  em- 
ployed defendant,  an  attorney,  to 
conduct  an  ejectment  suit  for  the  re- 
covery of  premises  forfeited  to  him 
by  the  tenant's  breach  of  covenant  to 
repair,  and  It  was  referred  to  an  ar- 
bitrator who  was  to  decide  what  re- 
pairs were  necessary;  the  attorney 
failed  to  attend  him,  however,  and 
platntltr,  instead  of  the  tenant,  was 
consequently  obliged  to  pay  defend- 
ant's costs  incurred  In  the  ejectment. 
It  was  held  that  the  attorney  was 
liable  therefor);  Mercer  v.  King,  l 
F.  &  F.  490, 

[a]  VaOav  Oa  SBgUA  ynwtloa, 
an  attorney  prepares  a  case  for  trial, 
and  turns  it  over  to  an  advocate  or 
counsel  to  conduct  the  trial.  Where 
an  attorney  fails  to  hand  over  his 
briefs  to  counsel  in  time  In  conse- 
quence of  which  the  latter  Is  unpre- 
pared and  the  client  suffers  a  non- 
suit, the  court  grants  a  new  trial,  but 
it  compels  the  attorney  to  pay  all  the 
costs  made  necessary  by  such  pro- 
ceeding. Townley  v.  Jones,  8  C.  B. 
N.  8.  289,  98  BCL  289,  141  Reprint 


1177;  Hawkins  v.  Harwood,  7  I>.  ft  I<. 
181;  De  Rouflgny  v.  Peals,  8  Taunt. 
484,  128  Reprint  192. 

86.  See  supra  S9  119.  181. 

[a]  mustratloa,— (1)  Where  a 
counsel  prepared  his  cause  In  the 
court  below,  and  was  prevented  from 
arguing  it  there,  but  paid  the  coun- 
sel selected  by  the  client  to  argue  it 
In  his  absence  his  whole  fee,  and  the 
cause  was  gained,  the  former  was 
held  to  have  done  his  duty  fully. 
Rust  V.  Larue,  4  Lltt.  (Ky.)  411,  14 
AmD  172.  (2)  In  Maine  an  attorney 
In  a  suit  la  not  bound  to  be  present 
personally  or  to  personally  oomerate 
with  the  appraisers  who  set  off  land 
by  appraisement  to  satisfy  an  exe- 
cution. Williams  V,  Reed,  29  F.  Cas. 
No.  17,733,  3  Mason  406. 

87.  PhUltps  V.  Bdsall,  127  HI.  686. 
20  NB  801  (preparation  of  bill  of  ex- 
ceptions). 

88.  Pennington  v.  Tell,  11  Ark. 
212,  62  AmD  262. 

[a]  Xt  is  not  ft  part  of  aa  attor- 
ney's dvty  (1)  to  make  affidavit 
(Spencer  v.  Klnnard.  12  Tex.  180) 
(2)  and  It  has  been  held  that  there 
Is  no  liability  for  falling  to  make  an 
affidavit  in  attachment  (Poulka  v. 
Palls,  91  Ind.  315).  (3)  So  the  mere 
entry  of  a  Judgment  by  an  attorney, 
without  more.  Imposes  on  him  no  lia- 
bility to  notify  his  client  or  to  revive 
the  judgment  when  the  Hen  is  about 
to  expire.  Cock  v.  Foster,  S  Pa.  Caa. 
467,  6  A  150. 

89.  Walker  v.  Goodman,  21  Ala. 
647. 

90.  O'Hara  v.  Brophy,  24  HowPr 
(N.  T.)  379. 

91.  Breedlove  v.  Turner,  9  Hart. 
(La.)  353. 

[a]  ThoB,  where  an  attorney 
wrongfully  dismisses  a  cause  of  ac- 
tion which  he  was  engaged  to  prose- 
cute, his  client's  right  of  action  de- 
pends, not  upon  his  fraud  and  mis- 
representation that  an  adverse  Judg- 
ment has  been  rendered,  but  upon  his 
breach  of  professional  duty,  and  it 
exists,  although  the  breach  is  unin- 
tentional. Cornell  v.  Edsen,  78  Wash. 
662.  139  P  602,  61  LRAN8  279. 

»a.  %ilMMHr  of  areata  ffeneraUj 
see  Agency  tS  870-889. 

98.   See  supra  S|  146-182. 

94,  Chatfleld  v,  Slmonson,  92  N. 
T.  209  (executing  a  lease  without  au- 
thority). _  „ 

96.  U.  3.— Field  v.  Olbbs,  9  F.  Caa. 
No.  4,766.  Pet.  C.  C.  165. 

Ala. — Wheeler  v.  Bullard,  «  Port. 
352. 

Ark. — Tally  v.  ReyntOds,  1  Ark.  99, 

81  AmD  737. 
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dismisses  a  snit,*'  compromises  his  client's  debt,'^ 
or  enters  satisfaction  o£  a  judgement  without  full 
payment  thereof,""  he  is  liable  to  bis  client  for  the 
damage  suffered.  So,  where  an  attorney,  without 
authority,  appears  and  confesses  judgment,  the 
remedy  is  against  him.""  And  an  attorney  who 
■consents  to  vacate  a  regular  judgment  without  the 
knowle^e  of  his  client  acts  at  the  peril  of  being 
held  responsible  for  any  loss  which  may  be  shown 
to  have  necessarily  resulted  from  that  act.^ 

Damage  must  bs  shown.  But  in  these,  as  in  other 
cases,  a  client  must  show  that  he  has.  suffered  actual 
damage  in  consequence  of  the  nnauthorized  acts  of 
bis  attorney.^ 

{%  234]  (2)  Violation  of  InstnictionB.  An  at- 
torney's dut^,  where  he  is  specially  instructed,  is 
to  foUow  the  instructions  of  his  client,  except  as  to 
matters  of  detail  connected  with  the  conduct  of  the 
suit,  and  he  is  liable  for  all  losses  resulting  from 
his  failure  to  follow  such  instructions  with  reason- 
able promptness  and  care.^  Thus,  if  an  attorney 
is  instructed  by  his  client  to  bring  suit  upon  a  note 
placed  in  bis  hands,  it  is  not  discretionary  with  him 
to  bring  suit  or  not  to  bring  it ;  but  he  wUl  be  liable 


for  any  loss  due  to  his  neglect,  although  he  aeted 
in  good  faith  and  did  what  he  honestly  supposed  to 
be  for  the  interest  of  his  client.*  Conversely,  where 
an  attorney  is  instructed  to  pursue  a  partienlar 
course  of  action,  and  be  does  so,  he  cimnot  be  held 
liable  for  negligence  in  not  pursuing  another  eoone 
which  might  have  proved  more  beneficial  to  his 
client." 

235]   2.  For  Acta  of  Aasodatea  or  Snbstitstei. 

As  an  attorney  has  in  general  no  authority  to  em- 
ploy another  attorney  to  attend  to  the  matters  in 
which  he  has  been  retained,^  it  follows  that,  if  he 
does  intrust  to  another  the  performance  or  prosecu- 
tion of  matters  intrusted  to  him,  he  becomes  liable 
to  his  client  for  any  negligence  or  wroi^doing  on 
the  part  of  the  substitute  employed  by  him.' 

[%  236]  3.  For  Acts  of  Partnen  and  Clarb. 
As  the  employment  of  a  member  of  a  firm  of  attor- 
neys is  that  of  the  entire  firm,  an  attorney  is  liable 
to  a  client  for  the  negligence,  lack  of  skill,  or  wrong- 
ful acts  of  a  partner,  even  though  he  himself  may 
have  had  no  participation  in,  or  knowledge  of,  the 
transaction.^  Such  acts,  however,  in  order  to  make 
the  attorney  liable,  must  be  done  while  the  relation 


Iowa. — Harahey  v.  Blackmarr,  20 
Iowa  161,  89  AmD  520;  Plggott  V. 
AddtckB,  3  Greene  427,  S6  AmD  647. 

Kan. — Reynolds  v.  Plemlns,  30 
Kan.  106,  1  P  61,  46  AmR  86. 

Idi. — Marvel  v.  Manouvrier,  14  La. 
Ann.  3.  74  AmD  424;  Walworth  v. 
Henderson,  9  La.  Ann.  339. 

Md. — Fowler  v.  Lee.  10  Gill  &  J. 
358,  32  AmD  172;  Munnlkuyson  v. 
Doraett.  2  Harr.  &  O.  374. 

Maea— Smith  v.  Bowdltch,  7  Pick. 
137. 

Mich. — Arno  v.  Wayne  Cir.  Judge, 
42  Mich.  362,  4  NW  147. 

MlBS.— Schlrling  V.  Scltee,  41  Mlaa. 
644. 

N.  H. — Smyth  v.  Balch.  40  N.  H. 
363;  Bunton  v,  Lyford.  37  N.  H.  512, 
75  AmD  144. 

N.  J. — Ward  v.  Price,  26  N.  J.  L. 
225;  Den  v.  Hendrlckson,  16  N.  J.  L. 
102. 

N.  Y. — Ferguson  v.  Crawford.  70 
N.  Y.  253,  26  AmR  589;  Sperry  v. 
Reynolds.  65  N.  T.  179;  Brown  v. 
Nichols.  42  N.  T.  26,  9  AbbPrNS 
1;  Watrous  v.  Kearney,  11  Hun  684; 
Powers  V.  Trenor,  3  Hun  3,  5  Thomps. 
&  C.  231;  Ellsworth  v.  Campbell,  31 
Barb.  134;  Armstrong  v.  Craig,  18 
Barb.  887;  Allen  v.  Stone,  10  Barb. 
547;  Bogardus  v.  Livingstone,  2  Hllt. 
2S6;  Runberg  v,  Johnson,  11  NYCIv 
Proo  283;  Williams  v.  Van  Valken- 
burg,  16  HowPr  144;  Ingalls  v. 
Sprague,  10  Wend.  672;  Adams  v.  Oll- 
bert,  9  Wend.  499;  Grazebrook  v.  Mc- 
Creedle,  9  Wend.  437;  People  v. 
Bradt,  ?  Johns.  639;  Denton  v.  Noyes, 
6  Johns.  296.  6  AmD  237;  Jackson  v, 
Stewart,  6  Johns.  34;  American  Ins. 
Co.  V.  Oakley,  9  Paige  496,  38  AmD 
661.  See  also  Post  v.  Charlesworth, 
66  Hun  256,  21  NYS  168  (liable  for 
costs  for  unauthorised  appearance). 

Fa. — Cyphert  v.  McCHune,  28  Pa. 
195. 

Vt— Spauldinsr  v.  Swift.  18  Vt. 
214;  Colt  V.  Sheldon,  1  Tyler  300. 

Wis. — Cleveland  v.  Hopkins,  55 
Wis.  387.  13  NW  225. 

[a]  BstosMl. — Where  an  attornev, 
without  authority,  appears  for  de- 
fendant In  proceedings  to  foreclose 
a  mortgage,  the  bringing  of  suit 
against  the  purchasers  of  the  land 
to  set  aside  the  mortgage  sale  Is  not 
such  an  election  to  repudiate  the  acts 
of  the  attorney  as  to  e'stop  plaintiffs 
from  claiming  the  money  paid  to  such 
a.ttomeya  Robb  v.  Roelker,  68  Fed. 
23. 

XdabHitr  fov  naavthorUMl  wn—*- 
uioes  see  Appearances. 
98.   Coopwood  v.  Baldwin.  26  Hlsa 

U9. 


97.  Woodrow  v.  Hennen,  6  Mart. 
(La.)  156;  Fltch  v.  Scott.  4  Miss. 
314,  34  AmD  86;  Lombard  v.  Whiting. 
1  Mies.  229. 

98.  Peo.  V.  Cole,  84  HI.  327. 

99.  Denton  v.  Noyes,  6  Johns.  (N. 
T.)  298,  6  AmD  237:  Cyphert  v.  Mc- 
Clune,  22  Pa.  195;  Jones  v.  WlUiam- 
aon,  5  Coldw.  (Tean.)  371. 

1,  Clussman  v.  Merkel,  16  N.  Y. 
Super.  402. 

8.  Vooth  V.  McBachen.  181  N.  T. 
28,  73  NB  488,  2  AnnCas  601  and 
note. 

[al     iraaatliorlscd  ootntomiM^ — 

In  Phillips  V.  Rhodes,  2  Colo.  A.  70, 
29  P  1011,  the  attorney  secured  (or 
his  client,  a  minor,  a  compromise 
settlement  of  an  action  In  which 
nothing  could  legally  have  been  re- 
covered for  her,  the  settlement  being 
made  after  proper  negotiations  and 
full  consultation  with  the  client's  fa- 
ther. The  court  held  that,  although 
the  attorney  had  strictly  no  right  to 
compromise  the  action,  there  was  no 
liability  on  his  part,  the  compromise 
being  clearly  beneflclal. 

[b]  Xf  aa  VBanthorlMd  npMxaaoe 
proTM  to  b*  iMBsfletel  to  the  client. 
It  has  been  held  that  there  c£n  be  no 
recovery  by  the  latter  a^lnst  the  at- 
torney. Harrington  V.  Huntley.  (N. 
Y.)  4  AlbLJ  367. 

S.  Ind. — Thompson  v.  Pershing,  86 
Ind.  303;  CVHalloran  v.  MarBhall.  8 
Ind.  A.  894.  85  NE  92<. 

Mass. — Gilbert  v.  Williams,  8  Mass. 
61.  5  AmD  77. 

N,  Y. — Armstrong  v.  C^alg,  18 
Barb.  387  (where  it  was  said  that  if 
an  attorney  violates  the  Instructions 
of  his  client  and  a  loss  ensues  the 
court  will  not  usually  Interfere,  If 
the  attorney  Is  responsible  and  the 
opposite  party  has  acquired  rights, 
but  will  leave  the  client  to  his  rem- 
edy against  the  attorney);  Derickson 
V.  McCardle,  2  HowPr  196;  Anony- 
mous, 1  Wend.  108. 

Pa. — Cox  V.  Livingston,  2  Watts  & 
S.  103,  37  AmD  486. 

Tenn. — Read  v.  t^tterson.  11  Lea 
430. 

Tex. — Fox  V.  Jones.  14  SW  1007. 
Can. — ^Hett  v.  Pun  Pong,  18  Can.  S. 
C.  290 

'[a]  rallnre  te  vMistor  Jad^msnt 
aooordlsff  to  Instamoaoas. — An  attor- 
ney retained  to  collect  a  debt  is 
liable  to  his  client  (or  the  damages 
resulting  from  his  failure  to  have 
the  Judgment  registered,  as  his  client 
Instructed  him,  where  such  failure 
causes  the  loss  of  the  Judgment. 
Hett  V.  Pun  Pong,  18  Can.  8.  C.  290. 
[b]    mun  oM*  deuMfnl,  ■heuld 


•AvlM    with    and    obey  oUsnt— In 

cases  of  doubt,  "It  Is  the  duty  of  the 
attorney  to  advise  his  client  to  the 
best  of  his  Judgment;  and  it  Is  geo- 
eratly  the  wiser  course  for  the  client 
to  act  upon  the  advice  so  given;  but 
If  he  is  unwilling  to  do  so.  it  Is  safer 
for  the  attorney  to  follow  the  In- 
structions of  his  client,  80  far  as  the 
rules  o(  law  may  permit.  But  If  he 
does  not  do  so,  and  the  client  sues 
for  damages.  It  will  devolve  upon  him 
[the  client]  to  show,  presumptively, 
that  he  was  injured  by  the  courw 
pursued  by  the  attorney.  In  order  to 
recover  more,  at  least,  than  nominal 
damages."  Nave  v.  Balrd.  12  Ind. 
318  319 

[c]  VimnuMd  to  follow  iBstoWH 
tbnui^— It  Is  a  fair  presumption  that 
an  attorney  acts  according  to  the 
Instructions  of  his  client,  unless  In 
a  case  of  such  negligence  that  a  vio- 
lation may  be  Inferred.  Hcdmes  v. 
Peck.  1  R.  I.  242. 

4.  Cox  V.  Livingston,  2  Watta  *  S. 
(Pa.)  103,  87  AmD  486. 

5.  Lord  T.  Hamilton.  34  Or.  443, 
66  P  626. 

[a]  XBstnotioiui  adTaatfom  te 
attomsTi^Where  an  attorney  acts 
In  accordance  with  the  Instructions  of 
his  client  who  Is  also  his  debtor, 
even  though  such  action  Is  to  his  own 
advantage  and  to  the  prejudice  of 
other  creditors,  the  transaction  Is 
legitimate  and  free  from  all  tatnt  ot 
fraud.  Harris'  App.,  4  Csa.  189.  < 
A  761. 

6.  See  supra  9  181. 

T.  Ala. — Goodman  v.  Walker.  3t 
Ala.  482,  68  AmD  134;  ManXia  v. 
Shackleford.  4  Ala.  493. 

Ark. — Cummins  v.  UcLaln.  t  Arfc. 
402. 

111.— Walker  v.  Stevens,  79  IlL  1»J. 

Ind.— Abbott  V.  Smith,  4  Ind.  45S: 
Pollard  V.  Rowland,  2  Blackf.  22. 

Kan. — Cummins  v.  Heald.  24  Kan. 
600,  36  AmR  264. 

Me. — Smallwood  v.  Norton.  20  Mc. 
83,  37  AmD  39. 

Pa, — Morgan  v.  Tener.  83  Pa.  305, 
398  (rev  10  Phila.  412.  1  WUyNC 
283];  Bullitt  V.  Balrd,  27  L«glnt  171. 

Ont — ^Herr  v.  Toms,  32  U.  C  Q.  B. 
428 

[a1     Wfflfal  default.— Whera  an 

attorney,  employed  without  the  cli- 
ent's authority,  collects  a  claim  and 
fails  to  pay  It  over,  the  ftict  that  his 
(allure  is  willful  does  not  alter  the 
liability  of  the  attorney  emplt^^  bv 
the  client.  Pollard  t.  Rowland,  3 
Blackf.  (IndO  22. 

a.  AIa.--C!t>ok  T.  Bloodgood.  7  Ala 
683. 


VoT  latw  C8M8,  <sv8lopnwt«  and  clIuuffM  In  the  law  Bee  oumulatlva  AnnoUtions,  aame  title,  page  and  note  number. 
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of  attorney  and  client  snbfligta  between  the  firm  and 
the  client.'  Moreover,  in  order  to  render  one  mem- 
ber of  a  firm  liable  for  the  misapplication  of  money 
intrusted  by  a  client  of  the  firm  to  another  member, 
it  must  appear  that  the  money  was  received  by  snob 
other  partner  in  the  ordinary  conrse  of  the  hnsiness 
of  the  firm  and  was  to  be  devoted  to  a  specific  pur- 
pose or  paid  over  to  the  client.^** 

Effect  of  dinolntioiL  Where  a  claim  is  placed  in 
the  hands  of  attorneys  who  are  partners,  and  be- 
fore the  money  has  been  collected  the  partnership 
is  dissolved,  and  afterward  one  of  them  receives  the 
money  and  neglects  to  pay  it  over  to  plaintiff,  both 
attorneys  are  liable  as  copartners.^* 

01«rlm.  An  attorney  who  has  a  clerk  or  quasi 
associate  in  his  office  is  bound  by  the  latter 's  acts 
and  declarations  made  within  the  apparent  scope 
of  his  anthority.*'  The  question  in  all  such  cases 
as  to  the  liability  of  a  firm  for  the  acts  of  a  clerk  is 

HI. — Smyth   V.  Hftrvie.   81    III.   82.    — Ati  altrirrn-v  In 
83  AmU  202;  Parker  v.  Oartalde,  178 
6S4. 


as  to  the  extent  of  authority  which  they  represent 
him  to  possess."  But  an  attorney's  clerk,  however 
extensive  his  general  powers  may  be,  cannot  discon- 
tinue an  action  without  the  consent  of  his  princi- 
pal.** Nor  can  such  a  clerk  bind  the  attorney's 
client  by  a  discharge,  without  satisfaction,  of  a  debt 
due  such  client.  Even  the  attorney  cannot  do  this.^" 
[i  237]  D.  Bemedies  of  CUest  *<>— 1.  Actionft-«. 
For  Uoiisjr  Collected — (1)  Tona  of  Action.  Where 
an  attorney  wrongfully  withholds  money  which  he 
has  collected,  his  client  may  bring  an  action  at  law 
f^ainst  him  for  the  amount  so  withheld;^'  but, 
except  to  compel  an  accounting,*^  a  bill  in  equity 
will  not  lie,  unless  for  some  particular  reason  the 
x«medy  at  law  is  not  adequate  and  it  appears  that 
the  power  of  a  court  of  equity  is  necessary  to  com- 
plainant's remedy. *°  With  reference  to  the  form 
of  the  action  at  law  it  has  been  held  that  assump- 
sit,'* case,**  and  account  render^'  will  Ue  against 


^^^indT— ^Lupton  v.  Taylor.  S9  Ind.  A. 
412,  78  689,  79  NE  62S. 

Kan. — Cummrns  v.  Heald,  S4  Kan. 
600,  36  AmR  204. 

Ua. — Dwiffht  T.  Simon,  4  La.  Ann. 
490. 

Uo. — Prlddy  V.  Mackenzie,  tOB  Uo. 
181,  194.  103  SW  968  Jclt  Cyc]. 

Nflbr. — Gan»er  v.  Schlffbauer,  40 
Nebr.  833,  59  NW  98.      ^  ,  « 

N.  T.— Wamep  v.  Qrlawold.  8 
Wend.  S6B. 

9B9. 

Tenn.— Porter  y.  Vance,  14  Lw  639. 

Wis.— onchrlat  v.  Brande,  58  Wis. 
184,  IB  NW  817. 

Eng. — I>undonald  v.  Masterman.  L. 
R.  7  Bq.  504.  ^  ^,  _ 

Ont. — ^Thompson  v.  Robinson,  16 
Ont.  A.  175  [mod  15  Ont.  662]. 

Que. — Outmet  v.  Bergevln,  22  LC 
Jur  265;  JuUen  v.  Prevoat,  8  Hootr. 

^*Se«  Kx  p.'  Flood.  23  N.  B.  86  (hold- 
ing that,  where  one  member  of  a 
llrm  of  attorney*  receives  money  for 
investment,  and  misappropriates  It 
without  the  knowledge  or  consent  of 
the  other.  It  must  be  clearly  shown 
tha,t  the  latter  was  guilty  of  per- 
sonal misconduct,  or  at  least  or 
neglect  of  duty  as  a  member  of  the 
firm  In  consequence  of  the  miscon- 
duct of  his  partner,  before  the  court 
will  interfere  on  a  summary  applica- 
tion to  compel  blm  to  pay  money). 

Compare  Richardson  v.  Rlchard- 
■on,  100  Mich.  864.  B9  NW  178  (hold- 
Ins  that  the  fact  that  one  member 
of  a  Arm  of  attorneys  employed  to 
oianaxe  a  will  contest  conspired  with 
one  of  the  hairs  to  cheat  the  others 
out  of  their  share  of  a  settlement, 
after  the  money  had  been  paid  over 
to  the  attorney  In  fact  of  the  con- 
testlDK  heirs,  does  not  render  the  firm 
lla.ble  for  a  diversion  of  the  funds 
wbere  it  acted  in  good  faith  until  the 
settlement  was  made  and  money  paid 
ov«r). 

[a]  XUnstratlons. — ^Where  one  mem- 
l>eT-  of  a  nrm  furnishes  security  for 
hlB  client's  attachment,  and  receives 
n^oney  from  his  client  to  Indemnify 
ttte  surety,  he  acta  within  his  author- 
ity, and  the  other  members  of  the 
Ortn  are  liable  to  the  client  for  the 
money  ao  deposited,  although  they 
had  no  knowledge  of  the  fact  and  al- 
though the  partner  receiving  it  never 
accounted  for  It  as  a  Arm  aaset. 
ITomeB  V.  Wright,  91  Iowa  882,  59 
51. 

fbl    VMadvleu  re»r— eatatlom  by 

umm  I  eer  il  ii  attorney  Is  responsible 
for  the  fraudulent  representations  of 
hfs  partner  made  as  to  the  invest- 
ment of  moneys  intrusted  to  the  Arm. 
Blaiir  V.  Bromley,  2  Phil.  354,  22  Bng 
Oi  S64.  41  Reprint  979,  19  BRC  450. 
[c3   SffMt  of  awonlatliig  pwta«. 

tSC  J.-4S] 


whose  h.Tiids  notes 
are  pliiri'd  for  rolli'i-tion  would  be  in- 
dividually liabit?  for  iioglect,  or  for 
monty  had  and  rooelvi^rl,  although  he 
gave  notice  that  h«  had  afterward 
a^socfated  with  himself.  In  the  prac- 
tice of  hia  profession,  a  partner  who 
collected  the  money,  unless  the  client 
recognized  the  partnership  In  the 
transaction  of  his  business.  Mardla 
V.  Shacltleford.  4  Ala.  493. 

I^UbUity  of  partnen  generally  see 
PartnersMp  (30  Cyc  523]. 

9.  Ayrault  v.  Cbamberlln,  26  Barb. 
(N.  T.)  83. 

10.  Plumer  v.  Oregory,  I^.  R.  18 
Eq.  621;  Harman  v.  Johnson,  2  B.  A 
B.  61,  75  BCL  61.  118  Reprint  691; 
Sims  V.  Brutton,  5  Exeh.  802;  Thomp- 
son V.  Robinson,  16  Ont.  A.  175. 

fa]  Where  a  member  of  a  flnn  iM 
enplored  In  tala  peceoiua  oapaolty, 
and  receives  money  which  he  mis- 
approprlatea,  the  other  members  of 
the  Orm  are  not  liable  therefor.  Chil- 
ton V.  Cooke,  87  L.  T.  Rep.  N.  5.  607. 

11.  Smyth  V.  Rarvle,  31  111.  62. 
83  AmD  202;  Wilkinson  v.  Orlswold, 
20  Miss.  669;  Prlddy  v.  Mackenite, 
205  Mo.  181,  103  8W  968;  Bryant  v. 
Hawkins,  47  Mo.  410;  Poole  v.  QlBt, 
16  S.  C.  L.  269.  But  see  Ayrault  v. 
Chamberlln,  26  Barb.  (N.  T.)  83 
(holding  that,  where  a  partnership 
between  attorneys  la  dissolved  after 
they  have  commenced  a  suit  to  fore- 
close a  mortgage  and  a  new  partner- 
ship ta  formed,  consisting  of  one  of 
the  members  of  the  old  firm  and  a 
new  member,  and  the  latter  goes  out 
of  the  Arm  and  transfers  his  Interest 
in  the  costs  before  the  money  has 
been  collected  In  the  foreclosure  suit, 
the  member  thus  retiring  Is  not 
liable  for  the  default  of  his  former 
partner  In  not  paying  over  the  money 
subsequently  received  by  him). 

U.  McOuinness  v.  Manhattan  R. 
Co..  69  App.  Dtv.  606,  74  NTS  1064; 
Birkbeck  v.  Stafford.  14  AbbPr  (N. 
T.)  286  [aCf  23  HowPr  286]:  Power  v. 
Kent,  1  Cow,  (N.  T.)  211.  And  see 
supra  f  120. 

[a]  Dnrtaig  an  attorney's  alMenoe 
his  clerk  represents  him  aa  to  all 
the  ordinary  business  of  the  office, 
and  If  the  clerk.  In  the  attorney's  ab- 
sence, receives  an  amended  plea,  etc., 
and  agrees  to  waive  a  rule  for  such 
amendment,  the  agreement  will  bind 
the  attorney.  Power  v.  Kent,  1  Cow. 
(N.  T.)  211. 

18,  Cornelius  v.  Harrison.  8  F.  A 
F.  758. 

Bole  In  agraor  c— —  geaonllr  see 

Agency  ||Tn-ri5. 

14.  Irvine  v.  Spring,  SO  N.  T. 
Super.  293. 

18.    Carter  v.  Talcott,  10  Vt.  471. 

16.  Swnmarjr  remedies  of  client 
see  infra  |S  264-280. 

17.  111.— Tlnkham  v,  Heyworth,  31 
111.  618. 

Ind. — ^Bougber  v.  Scobey,  IS  Ind. 
151. 


Ry.— sails  V.  Henry.  8  J.  J.  Marsh. 

247. 

Mo. — Houx  V,  Russell,  10  Mo.  246; 
Jenkins  V.  Clopton,  141  Mo.  A.  74, 
llil  KW  759.  See  also  fiuUtvan  V. 
Grace,  5  Mo.  A.  B94,  '  , 

N.  Y.— Sackett  v.  BfeML'ISO-  "Bttll 
602  mem.  8  NYS  473. 

Pa. — Campbell  v.  Hoggs,  48,;^  St4; 
Bredin   v.   Klngtand,    4   Watt»  410; 

Phil  Ipplne.— <!:atiSiff '  ^TOMiAb' '  40 
Philippine  198.  .   ji,    ,,  ,, 

8.  C— Palmer  v.  TbottiU^.  88  S.  G 

Vt. — Smalley  v.  Soraigen,  80  Tt..  8; 
Scott  V.  lAtioe,Jl  Vt.  607. 

[a]  Wlisfirtte  profssslnwsl  Mta- 
tlon  Involves  a  series  of  ^els,  aptf 

duties,  an  attorney  Is  not  suable  iu)r 
til  the  relation  has  been  idlasomd. 
Glenn  v.  Cuttle,  2  Qrant  (Pa.)  278. 

IIL   See  supra  §  880. 

19.  Crothers  v.  Lee, '  89  Ala.  887; 
Powers  V.  C&y,  T  Oa.  808;  Ptaa^V. 
FuUenwider,  102  HI.  A.  489. 

90.  Ala. — Cameron  v.  Clarke,  11 
Ala.  269  (holding  that  an  attorney 
who  has  a  note  for  collection  ana 
who  receives  payment  In  chattels 
may  be  sued  on  a  parol  promise  to 
pay  his  principal;  but.  If  the  prlnd- 
pal  electa  to  consider  such  receipt  as 
a  payment,  he  may  maintain  an  ac- 
tion for  money  had  and  received). 

Ark.— Burke  v.  Stlllwell.  23  Ark. 
294. 

Cal. — Cox  V.  Delmas,  99  Cal.  104, 
33  P  836;  Qulmby  v.  Lyon,  63  Cal. 
894;  Black  v.  Riley,  20  Cal.  A.  194. 
128  P  764. 

Ky. — Ellis  T.  Henry,  6  J.  J.  Marsh. 
247. 

Mo.~Houx  v.  Russell,  10  Mo.  246. 

Vt. — Goodyear  Metallic  Rubber  Co. 
V.  Baker.  81  Vt.  89,  69  A  160,  17 
LRAN8  667,  15  AnnCaa  1207. 

[a]  Assnapeit,  ana  not  aooovat 
render,  la  the  proper  form  of  ac- 
tion by  a  client  to  recover  from  an 
attorney  the  profits  received  from  the 
sale  by  him  of  certain  property  al- 
leged to  have  been  purchased  and 
held  In  trust  for  plaintiff.  Albright 
V.  Mercer,  14  Pa.  Super.  63. 

91.  Tlnhham  v.  Heyworth,  81  111. 
619.  See  also  Pratt  v.  Brewster,  68 
Conn.  65  (holding  that,  where  an  at- 
torney has  converted  money  collected 
by  him  to  his  own  use,  he  Is  liable 
for  the  wrongful  act  In  an  action 
framed  In  tort,  and  that  It  makes  no 
difference  that  an  action  might  have 
been  maintained  on  the  Implied  eon- 
tract,  or  that  he  had  an  express  con- 
tract to  pay  over  the  money). 

aa.  Bredin  v.  KIngland,  4  Watts 
(Pa.)  420.   

[a]  Book  aoooaat.— Where  an  at- 
torney, without  authority  from  his 
client,  settled  and  discharged  a  judg- 
ment by  taking  therefor  notes  pay- 
able at  a  future  time,  parUy  In  money 
ami  partly  in  personal  property,  ana 
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an  attorney  who  fails  to  pay  over  money  collected 
b;  faim.  But,  evea  if  he  n^leete  to  acoount  and  pay ' 
i^tra  a  demand  has  been  made,  he  is  not  liable  in 
troror,  aa  for  a  eonTarsion  of  such  amoimt."  Where 
moneys  eome  int6  the  hands  of  attorneys  in  the 
eonrse  of  their  bosineas,  and  th^  have  a  lien  on 
said  moneys  as  seenrity  for  their  serviees  and  dis- 
bnrsementa,  an  aetion  tor  eonvendon  will  not  lie ' 
against  them  until  after  there  has  berai  an  aotonnt- 
ing.^*  Where  an  attorney  ooUects  money  belonging 
jointly  to  several  persons,  one  may  not  sue  alone 
and  recover  his  share,  an  accounting  and  adjust- 
ment to  determine  plaintiff's  share  being  neces- 
sary.** The  statutes  sometimes  provide  remedies  for 
such  creditors.  Thus  in  Massachusetts  not  only 
may  a  suit  be  brought  as  for  other  debts,  but  the 
attorney  is  liable  to  pay  as  a  forfeiture  five  times 
the  interest  of  the  money  which  he  has  unreason- 
ably n^lected  to  pay  over.'"  He  is  also  liable  to 
arrest  on  execution,  and  is  not  permitted  to  take 
the  oath  for  the  relief  of  poor  debtors.*' 

[$  238]  (2)  Conditions  Precedent— (a)  Demand 
and  B^usaL  In  order  for  a  client  to  maintain  any 
proceeding  against  bis  attorney  to  compel  the  pay- 
ment of  money  collected  by  the  latter  and  not  paid 
over,  the  general  rule  is  that  the  client  must  allege 
and  prove  a  demand  by  bim  and  a  refusal  by  the 
attorney,*'  unless  demand  has  been  waived  or  there 
are  circumstances  which  excuse  it,*'  as  where  the 
attorney  has  collected  money  and  has  failed  to 
notify  his  client  of  that  fact;'"  where  the  act  of 
receiving  the  money  was  wrongful,'^  where  it 
is  retained  under  a  void  contract,'*  or  where  it  has 
been  eolleeted  a  long  time  and  its  retention  is 


nnezplained;*'  where  a  tnut  reUtion  exists  betwwi 
the  parties;"^  where  the  attomey  has  agreetd  to  y»y 
over  moneys  when  eolleeted  and  has  failed  to  « 
bo;'*  or  where  he  denies  his  lululity**  uid  eon- 
verts  the  money  to  his  own  use.''  'hi  the  absnue 
of  proof,  the  preBomptlon  is  that  aa  attmney  gave 
notice  of  the  eollection  of  the  money,  and  that  hit 
elient  made  demand  therefor  within  a  reasonable 
time."  In  a  few  jurisdietions  no  Remand  is  neeeft- 
sary,"  the  eommeneement  of  the  aetion  eonatitnting 
a  sufficient  demand.*** 

[$  239}  <b)  Release.  Where  an  administrator 
turns  over  the  balance  in  his  hands  to  the  attorney 
for  the  distributees,  with  directions  to  hold  it  in 
trust  for  them,  but  not  to  pay  it  to  them  till  tbey 
have  duly  and  properly  signed  a  release,  they  cannot 
maintain  an  action  against  the  attomey  to  recover 
their  respective  shares  without  first  tendering  the 
release,  as  a  compliance  with  the  condition  prece- 
dent which  the  administrator  has  plaeed  on  its  pay- 
ment.** 

240]  (c)  Bond.  In  cases  where  it  is  sought 
.to  obtain  the  release  of  property  from  an  attorney's 
lien,  a  bond  is  sometimes  required  by  statute;" 
but  an  ordinary  aetion  to  recover  moneys  collected 
by  an  attomey  and  withheld  from  his  client  may  be 
maintained  without  the  giving  of  such  bond.** 

[$  241]  (3)  Defenses— (a)  Application  of  Fond 
as  Directed.  Where  money  is  applied  by  an  attor- 
ney, in  good  faith  and  in  accordance  with  an  agree- 
ment entered  into  between  his  clients,  this  act  is  a 
defense  in  an  aetion  against  the  attomey,  although 
there  was  a  failure  of  consideration  among  the 
clients.** 


subsequently  sold  the  notes  for  less 
than  their  amount,  the  client's  claim 
against  the  attorney  for  the  differ- 
ence between  the  amount  of  the  juag- 
ment  or  the  notes  and  money  received 
by  him  was  not  a  proper  subject  of 
charge  on  book,  and  could  not  be 
recovered  In  an  action  of  book  ac- 
count. Smalley  v.  Soragen.  30  Vt.  2. 
See  generally  Accounts  and  Account- 
ing fl  11-55.  _ 

as.  Jackson  v.  Moore,  72  App.  Dlv. 
217.  76  NTS  16*.  

84.  Rose  V.  Whlteman,  62  Miac 
210,  101  NTS  1024. 

86.  Jackson  v.  Moore,  72  App.  Div. 
217.  76  NTS  164. 

86.  Mass.  Rev.  U  c  165  I  49;  Qrlf- 
flths  V.  Powers,  216  Mass.  169,  103 
NE  468:  Ooss  Printing  Press  Co.  v. 
Todd.  202  Mass.  18&,  88  NG  780. 

87.  Mass.  Rev.  L.  o  168  it  17.  62; 
Ooss  Printing  Press  Co.  v.  Todd,  202 
Mass.  185.  88  NE  780. 

as.  Ala. — Mardls  v.  Shackleford, 
4  Ala.  493. 

Ark. — Wood  v.  Claiborne,  82  Ark. 
514.  521,  102  3Vr  219.  11  LRANS  913. 
18  AmSR  89  tcit  C^cJ;  Whitehead  v. 
Wells.  29  Ark.  99;  Jett  v.  Hempstead. 
25  Ark.  462:  Denton  v.  Embury.  10 
Ark.  228:  Warner  v.  Bridges,  6  Ark. 
385:  Taylor  v.  Spears,  6  Ark.  381.  8 
Ark.  429,  44  AmD  519;  Palmer  v. 
Ashley,  8  Ark.  75;  Sevier  v.  Holllday, 
i  Ark.  612;  Cummina  v.  MoLaln,  2 

HI. — Chapman  v.  Burt,  77  HI. 
M7. 

Ind. — Claypool  v.  Olat.  108  Ind.' 
424.  9  NB  SS2:  Kyaer  v.  Wells.  60 
Ind.  261:  Pferse  v.  Thornton,  44  Ind. 
tS6;  Walpple  v.  Blahop,  31  Jnd.  166:  ' 
Black  T.  Hersch,  18  Ind.  342,  81  AmD 
362:  Whinery  v.  Brown,  36  Ind.  A., 
276.  76  HE  605. 

Kan. — ^VosB  V.  Bachop,  *  Kan.  69. 

Ky. — Castleman  v.  Bonthem  Mut. 
U  Ins.  Co.,  14  Bush  197;  Cord  v. 
Taylor.  5  KyL  852. 

Mass. — Whitney  v.  Abbott,  191 
Mass.  69,  77  NE  624. 

Mo. — ^Beardslee  v.  Boyd,  37  Mo.  180. 


Nebr. — ^Fletcher  v.  Cummtngs,  S8 
Nebr.  793.  61  NW  144. 

N.  T. — Peo.  V.  Brotherson,  16  Barb. 
663;  Walradt  v.  Maynard,  8  Barb. 
684;  Satterlee  v.  Prazer,  4  N.  T.  Su- 
per. 141;  Banner  v.  ITAuby.  84  Mlsc. 
525,  69  NTS  897.  See  also  IiUlle  v. 
Hoyt,  S  Hill  895,  40  AmD  360;  Staf- 
ford V.  Richardson,  15  Wend.  302; 
Rathbun  v.  Ingalls,  7  Wend,  320;  Ex 
p,  Ferguson,  fl  Cow.  696;  Taylor  v. 
Bates,  6  Cow,  376;  Ferris  v.  Paris,  10 
Johns.  286, 

Pa. — Krause  v.  Dorrance.  10  Pa. 
462,  61  AmD  496;  Glenn  v.  Cuttle.  2 
Grant  273. 

S.  C— Mets  V.  Abney,  64  S.  C.  264. 
42  SB  103;  Madden  v.  Watta.  69  S.  C. 
81,  87  SE  209. 

Va. — Taylor  V.  Armstead.  S  Call  <7 
Va.)  200. 

[a]  Bmuuid  on  one  of  two  attor- 
aeys  in  partnership  who  receives 
money  is  a  demand  on  both  and  ren- 
ders both  liable.  McFarland  v.  Crary. 
8  Cow.  (N.  T.)  263  [aff  S-Wend. 
297]. 

[b]  BnflKiieiier  of  demuUL^It  la 

not  necessary  that  the  demand  should 
be  made  at  the  attorney's  residence 
or  place  of  business,  unless  he  ob- 
jects on  that  ground,  and  an  intima- 
tion from  a  client  to  his  attorney 
who  has  collected  money  that  the 
client  wishes  it  paid  over  Is  sufficient. 
Gilbert  v.  Palmer,  0  N.  B.  667. 

89.  Ind.— 'Kyser  v.  Wells,  80  Ind. 
261:  Black  V.  Rersch.  18  Ind.  848.  81 
Amb  362. 

Kan. — ^Voss  V.  Bachop.  6  Kan.  69. 

N.  T,— Walradt  v.  Haynard,  3  Barb. 
BS4;  Rathbun  v.  Innlls,  7  Wend.  320. 

Pa.— -Krause  v.  Dorrance,  10  Pa. 
462,  61  AmD  496. 

c. — Madden  v.  Watts.  69  -8.  C. 
81,  37  SB  209. 

30.  Jett  V.  Hempstead.  25  Ark. 
462;  Denton  v.  Embury,  10  Ark.  228; 
Glenn  v.  Cuttle,  2  Grant  (PaJ  273. 

31.  Mowery  v.  Webb.  6  KyL  360 
(holding  that  no  demand  Is  necessary 
by  the  party  entitled  to  money  where 
an  attorney  receives  it  as  for  his 


dlent,  knowtnff  that  It  belonm  to 
another,  the  act  of  recelvtnr  btfag 
wrongful). 

88.  Jordan  v,  Weeterman.  62  Mtcb. 
170,  28  NW  826,  4  AmSR  836. 

[a]  Oontraot  for  peccatag*  ef 
alimony  allowed. — A  contract  made 
between  a  wife  and  her  solicitors  in 
advance  of  a  decree  for  divorce  and 
allowance  of  alimony,  giving  the  so- 
licitors one  half  of  such  alimony.  Is 
void  as  against  public  policy.  This 
being  so,  no  demand  previous  to 
bringing  suit  was  necessary,  under 
the  circumstances.  Jordan  v.  Weet- 
erman, 62  Mich.  170.  28  NW  826.  4 
AmSR  886. 

S3.    Chapman  v.  Burt,  77  III.  837. 

34.  Metx  v.  Abney,  64  S.  C.  254. 
42  SE  103. 

as.  Mardis  v.  Shackleford,  4  Ala. 
493 

3B.  Cox  V.  Delmas,  99  Cal.  104.  33 
F  836;  Walradt  v.  Maynard,  3  Barb. 
(N.  T.)  584;  Burrows  v.  McCalley.  17 
Wash.  269.  49  P  608. 

87.  Nlsbet  V.  Lawson,  1  Ga.  276; 
Chapman  v.  Burt,  77  111.  887.  ■ 

as.    VoBs  V.  Bachop,  6  Kan.  St. 

38.  Shepherd  v.  Crawford,  71  Ga. 
468;  Coffin  v.  Coffin.  7  Me.  298  [dlst 
Staples  V.  Staples,  4  Me.  6321:  Ott 
V.  Hood,  152  Wis.  97,  991  139  NW  762, 
44  LRANS  624,  AnnCasl914C  S36 
(where  the  court  said:  "The  client 
need  not.  In  order  to  protect  his  In- 
terests .  .  .  keep  in  touch  with  the 
attorney's  office  In  order  to  demand 
the  money.  He  may  wait  for  notice 
.  .  .  within  a  reasonable  time,  and  ia 
case  of  failure  he  may  sue  without 
further  ceremony"). 

40.  Hollenbeck  Stanbenr,  SS 
Iowa  825. 

41.  Matter  of  Smyley.  19  NTS  2«t 
43.   See  statutory  provisions:  and 

Armltage  v.  Sullivan.  69  Iowa  nt,  29 
NW  399. 

43.  Armltage  t.  Sullivan,  Ct  Iowa 

426,  29  NW  899. 

44.  Guthrie's  App.,  98  Pa.  M»: 
8trob6Ck«r  v.  Htrfttnan,  19  Fa. 


For  laser  oaaaab  dsvtfevamta  and  ohaaffw  in  the  law  sea  cnmulativ  a  Annotations,  same  tltlypac*  and  nmtt  numlMr. 

Digitized  by  VjOOQIC 


242-249] 


ATTORNEY  AND  CLIENT 


[6  0.  J.]  707 


t(  242]    (b)  OuaUuBMit  by  CQlent's  Onditor. 

In  an  action  against  an  attorney  for  money  col- 
lected, it  is  a  defense  that,  before  he  had  an  oppor- 
tunity to  acooont,  the  money  was  garnished  by  a 
creditor  of  the  clirat.*'*  But  a  mere  notice  to  the 
attorney  to  hold  the  money  nntil  the  respective  rights 
can  be  tested  will  not  sJFord  him  any  excuse.  K 
other  parties  claim  the  fund,  nothing  but  an  injunc- 
tion will  justify  the  attorney  in  withholding  pay- 
ment.** 

[(  243]  (c)  Stetote  of  UMitetioiis."  An  attor- 
ney is  not  debarred  from  the  provisions  of  the  stat- 
ute of  limitations,  in  an  action  against  him  for 
money  collected,  because  of  the  relationship  existing 
between  him  and  his  client.**  But  the  operatiwi  of 
the  Btatnte  is  prevented  by  payment  by  the  attor- 
ney of  either  principal  or  interest.** 

t  244]  (d)  Bet-Off  and  Ooontarelalm."  An  at- 
torney, when  sued  by  his  client  for  money  collected 
for  the  latter,  may  set  up  by  way  of  counterclaim 
a  demand  for  servieea,  and  he  is  entitled  to  set  off 
other  claims  which  he  may  have  f^inst  his  client."^ 
Where  eolleetion  is  made  after  a  client's  death,  it 
haa  been  held  in  an  administrator's  suit  to  recover 
the  money  tiiat  an  attorney  cannot  set  off  the  sum 
dne  for  his  soriees  before  the  client's  death,  but 
that  he  may  do  so  for  the  sum  due  for  those  rendezed 
afterward."* 

[i  246]  (e)  Ertoppd.  An  attorney  who  has  od- 
leeted  money  for  his  olient  is  estopped  to  deny  that 
he  is  an  attorney,**  that  pUintiff  is  a  eorporation 
when  it  sues  in  the  same  name  used  by  him  in  ob- 
taining  the  judgment,^  or  to  claim  that  the  client 
has  no  title  to  the  numeys  collected;**  and  he  may 
be  estopped  by  laches  from  settii^  up  an  eqnitabte 
defense.** 

li  246]    (4)  Parties."     Where  the  complaint 


shows  a  breach  of  contract  on  the  part  of  an  at- 
torney to  pay  over  money  collected  by  him,  as  such, 
the  liability  is  upon  the  contract,  and  the  suit  must 
be  in  the  name  of  the  real  party  in  interest."*  In 
an  action  against  an  attorney  for  oouTeision  of 
money  collected  by  him,  his  partner  need  not  be 
joined  as  defendant.*" 

247J  (6)  Fleadinci— (»)  Oomplaiiit.  Dedara- 
tion,  or  Petition.*^  Where  demand  and  refusal  is 
a  condition  precedent,*^  plaintiff  must  aver  sudi  de- 
mand and  refusal.*'  He  need  not,  however,  aver 
that  defendant  was  retained  for  reward;**  that  de- 
fendant promised  to  account  for  the  moneys  which 
he  collected;**  or  that  the  latter  fraudulently  em- 
bezzled, misapplied,  or  converted  the  money.** 
Neither  is  it  necessary  for  him  to  state  the  particu- 
lars of  the  account  or  to  furnish  a  bill  of  partim- 
lara,  unless  under  a  special  order.** 

If  the  acttou  la  bron^t  on  a  statute,  the  com- 
plaint must  allege  every  fact  necessary  to  state  a 
cause  of  action  under  the  provisions  thereof.*' 

24B]  (b)  Flea  or  Answer.  Where  an  attor- 
ney is  sued  for  money  in  his  hands  and  on  which 
he  has  a  li«i,  he  may  fdiow  that  in  his  defense,  under 
the  general  issue;  and  he  is  not  obliged  to  plead  his 
claim  in  offset.** 

249]  (6)  Erldence  and  Budon  of  Proof.  The 
burden  of  proof  is  on  plaintiff  to  estaUish,  on  all 
the  evidence,  his  r^t  to  recover.**  But  where  the 
relationship  and  the  receipt  of  the  funds  have  been 
^own,  the  bm^en  is  cm  the  attorn^  to  account 
therefor,^  and  to  show  that  his  dealings  with  his 
client  have  been  fair  and  jnaA.'^  If  an  attorney  de- 
fends on  the  ground  that  the  amount  retained  is  Aae 
him  for  legal  services,  the  burden  is  on  him  to  prove 
the  services  and  their  vidne.^'  And  if  he  idleges 
a  contract  for  a  certain  percentage  of  the  amount 


4S.  Eiwins  T.  Freeman.  IDS  Ga. 
811,  50  SB  «87.  _ 

4/9.  Dunn  v.  Vannereon,  S  Mian. 
S79:  Charterta  v.  Miller,  14  U.  C.  Q. 
BL  91. 

4T.   mn  Usiitatleaa  iMsl^  to  tm 

see  Limitations  of  Actions  [2S  Cyc 
1084-1088].  _ 

4B.  Ala.— Klmbro  V.  Waller,  21 
Ala.  378. 

Miss.— CkMk  V.  Rlvara,  31  Mlsa.  828, 
53  ArnD  88. 

N.  Y. — Stafford  v.  Richardson,  16 
Wend.  302.  ^  . 

Pa. — Downey  v.  Qarard,  24  Pa.  52. 

Va. — ^Kinney  McClure,  1  Rand. 
(22  Ta.)  284. 

Compare  Douerall  v.  Cllne,  8  U.  C. 
Q,  B.  546  (where  It  seems  that  the 
court  may  prevent  an  attorney  from 
pleading  the  statute  of  limitations  to 
defeat  a  client's  Just  claim;  but  can- 
not prevent  the  attomejr'B  executora 
from  so  doing).  ,  „  „ 

4a.   Torrence  v.  Strong,  4  Or.  89. 

SO.  See  generally  Set-oft  and  Coun- 
terclaim [3?  Cyc  6181. 

Ml.  D.  C.— Dale  v.  Richards,  21  D. 
C.  812. 

Ind.— Noble  v.  Leary.  87  Ind.  188; 
Scobey  v.  Rosa,  6  Ind.  446. 

K:v-.— Goodln  V.  Haya,  88  SW  1101, 
28  KyL  112. 

Mo. — Jenkins  v.  Clopton,  141  Ho. 
A.   74.  121  SW  758. 

N.  J. — French  v.  Armstrong,  79  N. 
J    Bq.  289,  82  A  S81. 

'  isf  Y. — Oopen  v.  Crawford,  68  How 
Pr  «78. 

Ob. — -Fargo  Oaa  Light,  etc.,  Co.  v. 
Greer,  18  Oh.  Clr.  Ct  688,  10  Oh.  Clr. 
I>ec  184. 

Tenn. — ^Foster  v.  Jackson,  8  Bast. 
438. 

Compare  Bredln  v.  Klngland,  4 
Watts  (Pa.)  420  (where  the  court 
tiel4l  that  a  refusal  on  the  part  of  an 


attorney  to  pay  over  or  render  an  ac- 
count deprived  him  of  all  right  to 
claim  compensation  for  his  services). 
Sa.    Lewis  V.  KInealy,  2  Mo.  A.  31. 
BS.   McP^rland  v.  Crary,  8  Cow. 
(N.  T.)  253  raff  «  Wend.  297]. 
M.    McHatb  V.  Com..  12  KyL  251. 
80.    Case  v.  Ranney.  174  Mich.  978, 
140  NW  943;  Pogerty  v.  Jordan.  26 
N.  Y.  Super.  319.    See  also  Mahler  v. 
Hyman.  17  NTS  688. 

56.   Cannon  v.  Sanford,  20  Mo.  A. 


690. 

BT. 
11. 

58. 


See  generally  Parties  [80  Cyc 


Allen  T.  Alaton.  147  Ala.  809. 
41  8  1S9  (oonatming  Code  [1886]  I 

28). 

68.   Pratt  t.  Brewster,  SS  Conn.  65. 

60.  See  generally  Pleading  [81  Cyc 

[a]  Tot  fonna  of  complaints,  dec- 
larations, and  petitions  tn  actions  to 
recover  money  collected  by  an  attor- 
ney see  Pratt  v.  firewater.  62  Conn. 
65;  Nlsbet  v.  Lawson,  1  Ga.  275: 
Fletcher  v.  Cummlngs.  33  Nebr.  793, 
61  NW  144;  QrlnnelT  v.  Sherman,  14 
NTS  644. 

61.  See  supra  I  238. 

68.  Plerse  v.  Thornton.  44  Ind. 
286;  Beardslee  v.  Boyd,  37  Mo.  180; 
Madden  v.  Watts,  69  S.  C.  81,  87  SB 
209. 

[a]    KiUBdener  of  avMvmt^An 

averment  that  defendant  neglected 
and  refused  to  pay  a  certain  sum  of 
money,  although  requested  so  to  do, 
ts  a  sufficient  allegation  of  demand. 
Fletcher  v.  Cummlngs,  88  Nebr.  793, 
51  NW  144. 

63.  Nlsbet  v.  Lawson,  1  Ga.  275. 
See  also  McRaven  v.  Dameron,  82  Cal. 
67.  23  P  33  (holding  that  a  complaint 
which  shows  that  defendant  was 
plaintiffs  attorney  In  a  certain  liti- 
gation, and  that  he  received  certain 


money  which  be  failed  to  deliver  or 
account  for  to  plaintiffs,  atatea  the 
contract  sufficiently.  In  the  absence  of 
a  special  demurrer,  and  shows  that 
flndlngs  as  to  the  terms  of  auch  con- 
tract were  within  the  laaoea  ten- 
dered). 

04.     NJabet    v.    Lawaon,    1  Oa. 

276. 

as.  Orlnnell  v.  Sherman,  14  NTS 
644. 

es.  West  V.  Brewster.  8  N.  T. 
Super.  647.  See  also  X^ond  v.  Beau- 
Ine,  7  Que.  Pr.  468. 

ST.  Jones  v.  Wlnsor,  22  8.  D.  480, 
118  NW  716  (holding  that  the  alle- 
gation that  the  attorney's  charges  in 
excess  of  the  specified  sum  were  un- 
lawful and  fraudulent  was  not  equiv- 
alent to  an  allegation  that  he  em- 
bezzled or  misapplied  plalntifTs 
money). 

68.    Patrick  v.  Hazen,  10  Vt.  188. 

6S.  Ross  V.  Gerrish,  8  Allen 
(Mass.)  14?  (holding  that  an  answer 
which  admits  the  collection  of  the 
money,  but  which  avers  that  plaintiff 
was  only  a  nominal  party  to  the  suit, 
although  U  admits  a  prima  facie  case 
for  plaintiff,  still  leaves  upon  him  the 
burden  of  proof);  Prusa  v.  Sverett, 
86  Nebr.  456,  125  NW  1076. 

70.  Shepherd  v.  Crawford.  71  Qa. 
468. 

n.   Purdy  V.  Wallace,  47  Hlao- 
163,  93  NTS  808. 
Cal    xraaatttoilied  aekOamant^ 

The  burden  Is  on  defendant  to  prove 
that  he  was  Justified  In  makkig  a  aet- 
Uement   for  a   less  sum  than  that 

agreed  on  between  himself  and  Uie 
client.  Harkavy  v.  Zisman,  96  NTS 
214. 

78.  Toungerman  v.  Pugh,  (Iowa) 
126  NW  321;  Stanton  v.  Clinton.  52 
Iowa  109.  2  NW  1027;  Weber  v.  VPer- 
ner,  188  App.  Dlv.  127,  122  NTS  948. 
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collected,  the  harden  ia  on  him  to  prove  sneb  con- 
tract.'* 

250]    (7)  Qaestions  for  Jury.   It  is  for  the 

jnry  to  determine  the  qnestion  of  fact  as  to  what 
portion  of  the  moneys  the  respective  parties  should 
have;  or,  in  other  words,  the  amount  to  wbieh  plain- 
tiff is  entitled.'* 

251]  (8)  Instructions."  In  accordance  with 
the  general  rules,  tlie  instructions  should  be  con- 
fined to  the  issues  as  made  by  the  pleadings  and  the 
evidence.'"  An  instruction  which  ignores  facta  in 
evidence,"  which  instructs  the  jury  to  ignore  a  ma- 
terial issue/"  or  which  is  covered  by  other  instruc- 
tions given  '*  is  properly  refused ;  as  is  also  an  in- 
struction fixing  an  erroneous  measure  of  damages.^ 
[$  252]  (9)  Damages.  The  measure  of  damages 
in  an  action  against  an  attorney  by  a  client  is  the 
amount  of  money  collected,  with  interest  from  the 
time  it  was  demanded;  or,  if  the  attorney  fails  to 
give  notice  to  his  client  or  willfully  misappropriates 
the  money  or  applies  it  to  his  own  use,  it  is  the 
amount  collected  with  interest  from  the  date  of  its 
reeeption.**  Dami^ies  resulting  from  an  unanthop- 
ixed  appearance  in  an  independent  action  cannot  be 
recovered  in  an  action  solely  for  money  allied  to 
have  been  collected  by  defendants.** 

[$  253]  b.  For  Nei^gence  or  Wrongful  Acts— 
(1)  In  OeneraL  A  client  who  baa  suffered  damages 
as  the  result  of  his  attorney's  negligence  or  mis- 

V.  Halght, 


78.  Brock  V.  BroCk,  47  Pa.  Super. 
S21. 

74.  Jenkins  v.  dopton,  141  Mo.  A. 
74.  121  SW  769. 

[a]    AUowftno*  of  feec^The  ques- 

Uon  of  allowance  of  attorney's  lees, 
&B  dependent  upon  the  reasonablenesH 
of  hlB  failure  to  pay  over  the  amount 
collected,  is  for  the  jury.  Oray  v. 
Conyers.  70  Ga.  349, 

79.  Uiatnuttioiui  f«Btrallr  see 
Trial  [38  Cyc  1594]. 

70.  Jordan  t.  Davis,  172  Mo.  K99, 
72  SW  686;  Jenkins  v.  Clopton,  141 
Mo.  A.  74,   121  SW  7B9. 

77.  Jenkins  t.  Clopton,  141  Mo.  A. 
74.  121  SW  759. 

78.  Fargo  Gaa  Light,  etc.,  Co.  v. 
Greer,  18  Oh.  Cir.  Ct.  589,  10  Oh.  Clr. 
Dec.  164  (holding  that,  In  an  action 
to  recover  from  an  attorney  a  sum  of 
money  which  he  retains  as  fees,  the 
defense  that  the  clalma  for  the  collec- 
tion of  which  such  fees  were  charged 
were  placed  In  his  hands  by  a  certain 
firm,  and  were  collected  and  dls- 
buraed  pursuant  to  the  direction  of 
Buch  Arm,  except  the  amount  sued 
for,  which  he  claimed  was  due  him  as 
reasonable  compensation  for  his  serv- 
ices, was  material  to  the  Issue,  and 
an  Instruction  to  the  jury  not  to  re- 
gard It  was  error). 

79.  Jenkins  v.  Clopton,  141  Mo.  A. 
74.  121  SW  759. 

80.  Jordan  v.  Davis,  172  Uo.  &99, 
72  SW  «8«. 

81.  NIsbet  T.  Lawson.  1  Oa.  275; 
Commonwealth  Bank  v.  Patton,  4 
J.  J.  Marsh.  (Ky.)  190.  See  supra 
i  224. 

[a]  mtereeb — An  attorney  Is  en- 
titled to  receive  his  costs  and  counsel 
fees  as  soon  as  the  money  is  col- 
lected. It  Is  therefore  error  to 
charge  him  with  Interest  from  the 
time  the  money  Is  collected  and  to 
deduct  therefrom  his  counsel  fees, 
without  any  credit  for  Interest. 
Hover  v.  Heath.  8  Hun  (N.  T.)  2gS. 

Xaterest  m  daauwM  see  generally 
Damages  [13  Cyc  83] ;  Interest  [32 
Cyc  1477]. 

80.  Scott  V.  Klrschbaum,  47  Nebr. 
SSI,  66  NW  44S. 

88.  U.  8, — Spangler  v.  Sellers,  S 
Fed.  882. 

Cel.— Hinckley  v.  Krug.  4  Gal.  Un- 


condnot  may  recover  therefor,"  in  an  action  at 
law,**  either  in  assumpsit  for  breach  of  the  implied 
promise,  or  in  case  for  the  neglect  of  duty.""  The 
fact  that  a  client  has  instituted  a  suit  in  assumpsit 
and  voluntarily  dismissed  it  does  not  estop  him  from 
suing  in  tort.'*  If  he  has  been  guilty  of  any  fraud 
or  collusion,  for  the  deliberate  purpose  of  injuring 
his  client,  equity  will  grant  relief  upon  application, 
if  made  within  a  reasonable  time.''  But  a  bill  in 
equity  will  not  lie  against  an  attorney  for  damages 
for  mere  negligence,  since  there  is  an  adequate  rem- 
edy at  law.** 

BoUof  where  attorney  ia  issolTenk  Where  it  ap- 
pears that  an  attorney  is  insolvent  and  unable  to 
answer  to  his  client  for  his  default,  the  court  wiU 
not  compel  the  client  to  suffer  where  the  defect  can 
be  remedied,  and  will  set  aside  a  default  in  plead- 
ing due  to  the  attorney's  negligenoe  and  allow 
proper  pleadings  to  be  filed."* 

Setting  aside  Judgments  by  d^anlt.  The  equi- 
table power  of  the  court  to  set  aside  judgments  I9 
default  will  be  exercised  to  prevent  an  injustiee  to 
the  cli«it,  about  to  result  from  his  attorney's  igno- 
rance or  earelessneas,  where  there  will  be  occaacmed 
to  the  opposite  party  no  praetical  hann  other  than 
that  of  compeUing  him  to  try  the  ease  on  its 
merita.*" 

[i  254]    (S)  Defenses— (a)  In  OeneraL   An  at- 
torney, when  sued  for  failure  to  collect  a  claim, 
1»  Cal.  S20.  S4  P 


dall 
410. 

111. — Broholm  v.  Anderson,  178  HI. 
A.  62S. 

Ind.— Nave  v.  Baird,  12  Ind.  tit. 
La. — Spiller  v.  Davidson,  4  Ia.  Ann. 

171. 

Md.— Cochrane  v.  Uttle,  71  Md.  221, 
18  A  698, 

Mo. — National  Hollow  Brake  Beam 
Co.  V.  Bakewell,  224  Mo.  20S,  128  BW 
5«1. 

Oh. — Harter  v.  Morris.  18  Oh.  St, 

592. 

Tenn. — Collier  v.  Pulllam.  18  Lea 
114;  Bruce  v.  Baxter,  7  Lea  477. 

See  Hett  v.  Pun  Pong,  18  Can.  B.  C. 
290. 

[a]  BfaAta  Of  oliMt^  ■■slmet. 

Under  8  vtct.  c  48,  the  right  to  sue 
an  attorney  for  negligence  vests  In 
the  assignee  of  an  Insolvent  plaintiff. 
Alexander  v.  A.  B.,  5  U.  C.  Q.  B. 
829. 

[b]  Ib  lUssoul,  under  the  law  of 
1873,  a  widow  could  not  maintain  an 
action  against  an  attorney  for  dam- 
ages for  falling  to  prosecute  a  claim 
for  her  earnings,  placed  In  bis  hands 
for  collection  by  her  husband  prior 
to  his  death.  Houck  v.  Mason,  9  Mo. 
A.  576. 

84.  Terry  v.  Commercial  Bank,  92 
U.  S.  464.  28  L.  ed.  820;  Newman  v. 
Bchueck,  58  111.  A.  328;  Brewster  v. 
Frailer.  32  Md.  302;  Beck  v.  Bellamy, 
98  N.  C.  129. 

85.  Ala. — ^Walker  v.  Goodman,  21 
Ala.  647. 

Ark. — Sevier  v.:  HolUday,  2  Ark. 
512. 

Ga. — O'Barr  V.  Alexander,  37  Oa. 

195. 

in. — Broholm' v.'Anderaon,  178  Hi. 
A.  623  (tort). 

Mass. — Wilson  v.  CofTIn,  2  Cush. 
316:  Salisbury  v.  Oourgas,  10  Mete. 
442;  Dearborn  v.  Dearborn,  16  Mass. 
316. 

Or. — Currey  v.  Butcher,  27  Or.  889, 
61  P  681. 

R.  I. — Holmes  v.  Peck,  1  R.  I. 
242. 

Vt, — Crooker  v.  Hutchinson.  1  Vt. 

73. 

Eng. — Burnett  v.  Lynch,  5  B.  &  C. 
589,  11  ECL  597,  108  Reprint  220; 
Swannell  v,  Ellis.  1  BIng,  847,  8  BCL 


rep.  Cas.  208.  34  P  118,    Bee  also  Sid-   642,  180  Reprint  140;  Legge  v.  Tuck- 


&  N.  500: 
Wlls.  C  P. 


Rui 
225. 


•ell  v. 
96  Re- 


fom 
6 


er,  1  H. 
Palmer,  2 
print  887. 

Ia]  Assumstt  Is  the  proper  for 
of  action.  Btlmpson  v.  Sprasue^ 
Me.  470. 

88.   Broholm  v.  Anderson.  178  lU. 

A.  622. 

87.  Robinson  v.  Sharp,  201  HL  St. 
66  NE  299  [aft  103  111.  A.  2391: 
Broyles  v.  Arnold,  11  Helsk.  (Tenn.) 
484. 

[a]  A  proeeefliTir  mv  k«  ka«  to 
impeanh  •  jwdgm— S  so  obtained 
agalnet  a  party.    Beek  v.  Bellamy, 

98  N.  C.  129  - 

88.  Marsh  v.  Whltmore,  16  F.  Caa 
No.  9,122.  1  Haak.  391  [afZ  21  Wall. 
178,  22  L.  ed.  482):  WlUUma  v.  Reed. 
39  F.  Cas.  Na  17,7SS,  8  Maaon  106: 
Nancrede  v.  Voorhla,  it  K.  J.  Bq. 
524. 

88.  Meacham  v.  Dudley.  9  Wend. 
(N.  T.)  514,  616  (where  the  court 
said:  "^e  have  fre<|uently  Intimated 
that  we  would  Interfere  for  the  re- 
lief of  a  party  whose  rights  were  con- 
cluded by  the  neglect  of  his  attor- 
ney, where,  without  such  laterfer- 
ence,  the  party  would  be  remedileM 
in  consequence  of  the  instUvency  of 
the  attorney,  although  we  have  never 
decided  the  queatlon.  Now  It  Is  de- 
cided"}; Denton  v.  Noyes,  6  Johna 
(N.  T.)  296,  6  AmD  2S7  (where  the 
court  refused  to  set  aside  a  Judgment 
which  had  been  confessed  by  the  at- 
torney without  authority,  but  stayed 
proceedings  on  the  Judgment  and 
gave  defendant  an  opportunity  to 
contest  plaintiff's  demand  by  permit* 
ttng  htm  to  plead  and  by  requiring 
plaintiff  to  go  to  trlEd.  In  deliver- 
ing the  opinion  Chancellor  Kent  ad- 
verted to  the  rule  laid  down  by  Lord 
Holt  In  Anonymous.  1  Salk.  88.  to  the 
effect  that.  If  the  attomer  for  de- 
fendant la  not  responsible,  nor  per- 
fectly competent  to  answer  hts  as- 
aumed  client,  the  court  will  relieve 
against  th«  Judgment,  ainee  otherwlae 
great  hardship  ml^t  result  to  aa  In- 
nocent party). 

80.  Vilas  V.  Plattsburgtu  etc.  JL 
Ck>..  128  N.  y.  440.  25  NE  941^  29 
AmBR  771,  9  LRA  844,  19  NTClvtiec 
338,  2«  AbbNCMlOO :  Deatoa  v. 
Noyes,  8  Johns.  (N.  T.)  2»S.  8  AmD 


For  later  oasss,  dsraiopmsHte  and  OkaagM  in  the  law  see  cumulative  AnnoUttons,  same  tltl  YI»8«  and  nau  trambsr. 
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may  show  in  d^flnse  that  the  dient  binuidf  pre- 
vented ibe  eoUeotioa  of  tiie  debt,*^  or  that  he  haa 
BtiU  a  valid  and  sabneting  remedy  by  whieh  it  may 
be  eoUerted.^  Where  the  negligence  charged  against 
an  attorney  is  his  failure  to  attend  to  the  defense 
of  a  ease  whieh  he  was  retained  to  oondnct,  he  may 
show  in  defense,  as  a  cause  for  his  failure,  that  the 
elient  neglected  to  instruct  bim  as  to  what  defense 
conld  be  made;  and  such  a  defense,  if  made  out, 
will  relieve  faim  from  all  liability.*^  And  where  the 
alleged  ne^igenee  consists  in  a  failure  to  institute 
suit  to  recover  a  debt,  it  is  a  complete  defense  to 
an  attorney  that  he  was  not  retained  in  the  cause 
in  season  to  institute  it,**  or  that,  at  the  time  when 
be  was  retained,  the  debt  was  not  due  to  the  client 
but  to  a  third  person.*^ 

[4  26fi]  <b)  BeleMe.  A  release  of  all  Uability 
executed  by  the  clioit,  in  the  abeenee  of  fraud,  is 
a  good  defense." 

[i  256]  (c)  Champerty.'^  An  attorney  sued  by 
his  client  for  n^ligoiee  and  unskillfulness  cannot 
set  up  ehanqwrty  in  the  oontraet  as  a  defense  to  the 
suit.*' 

267]  (d)  Statata  of  Unitatlons."  It  is  a 
good  defense  that  the  client's  right  of  action  is 
barred  by  the  statute  of  limitations.^ 

[$  258]  (8)  Pleading.  In  an  action  against  an 
attorney  for  negligence  it  is  sufficient  for  plaintiff 
to  aver  generally  that  defendant  has  been  retained 
as  attorney,'  without  statii^  the  consideration/  or 


that  U  has  been  paid.*  Where  the  aotion  is  for 
failure  to  eolleet  a  note,  i^amtiff  mwt  all^  ht8 
title  to  the  note.' 

N^Ugenca.  A  general  averment  of  negligence, 
without  a  statement  of  specifio  facts,  is  good  as 
against  a  general  demurrer."  An  averment  that  the 
negligence  was  not  due  to  an  excusable  mistake  of 
law  is  unnecessary.  If  such  was  the  ease,  it  is 
matter  of  defense.^  Neither  is  it  necessary  for 
plaintiff  to  show  that  he  was  without  fault." 

Misconduct.  In  an  action  on  the  ease .  based  on 
wrongful  acts  of  attorneys  there  should  be  such  a 
statement  of  the  facts  that  the  court  may  be  able 
to  construe  them  and  to  determine  whether  the  con- 
elusions  drawn  by  plaintiff  are  correct  or  not.' 

Damagas.  It  must  be  made  to  i^ipear  that  plain- 
tiff has  sustained  some  damage."* 

[i  259]  (4)  Evidenco— (a)  Presumptions  and 
Burden  of  Proof— aa.  In  OeneraL  There  is  no  pre- 
sumption that  an  attorney  has  been  guilty  of  a  want 
of  care,  arising  merely  from  bis  failure  to  be  suc- 
cessful in  an  undertaking;  m  the  coatraiy,  he  is 
always  entitled  to  the  benefit  of  the  rule  that  every 
one  is  presumed  to  have  dischaiged  his  duty, 
whether  legal  or  moral,  until  the  contrary  has  been 
made  to  t^pear.*^  In  a  suit  against  an  attorney 
for  n^ligence,  the  burden  is  therefore  on  plaintiff 
to  prove  defendant's  employment,'^  his  want  of  rea- 
sonable oare  and  skill  in  the  performance  of  the 
■tipnlated  service,"  and  the  damages  suffered  by 


•1.  Ransom  v.  Cothran,  14  Hlas. 
167;  Penallle  v.  Coudert,  44  N.  J.  L. 
286;  Benner  v.  Burton,  II  U.  a  Q.  B. 
387.  See  also  Read  v.  Patterson,  IX 
Lea  (Tflnn.)  430;  O'Belrn  v.  Wilson. 
6  U.  C.  C.  P.  S6S;  Lynch  v.  Wilson, 
22  U.  C.  Q.  B.  SM. 

•a.  Huntlnaton-v.  Rumnlll,  S  Day 
(Conn.)  »»0.  ^  „  . 

98.  Salisbury  t.  Qonrns,  10  Uete. 
<Mas8.>  442;  Benton  v.  Cralt.  >  Ho. 
198. 

»4.   Stephens  v.  White,  2  Wash. 

(2  Va.)  20J. 

M.  Jackson  Tllghman,  1  Miles 
(Pa„)  SI.  Compare  Smaliwood  v. 
Norton,  20  Me.  88,  S7  AmD  89  (where 
an  attorney  was  sued  for  negligence 
In  not  moving  for  a  return  of  prop- 
erty In  a  replevin  suit  on  nonsuit, 
and  It  was  held  that  it  was  not  com- 
petent  for  him  to  show.  In  reduction 
of  danages,  that  plaintiff  In  replevin 
waa  the  real  owner  of  the  proMrty). 

Derrlckson  v.  Cady,  7  Pa.  27. 


96. 
97. 


See  generally  Champerty  and 


Maintenance  [S  Cyc  847]. 

Ooodman  v.  Walkar* 


10 


482.  88  AmD  134, 

9*.   WkM  •tatate  baglaa  to  xu 

8e«  Limitations  of  Actions  125  C^c 
10S3]. 

1.  Hays  V.  lowing,  70  Cal.  127.  11 
p  802:  Rhlnes  v.  Evans,  <8  Pa.  102, 
6  AmR  164;  Thomas  v.  Ervln.  25  S. 
C  !<■  U.  >4  AmD  686. 

O.  Oardner  t.  Wood,  87  Misc.  93, 
74  NTS  760:  Outtman  t.  Rasquin,  133 
NTS  481;  (Jurrey  v.  Butcher.  8?  Or. 
380.  61  P  631;  Dartnell  v.  Howard,  2 
Chit.  28.  18  ECL  486. 

{a]  AttenwT  of  what  oowt. — It 
l0  unnecessary  to  allege  that  the  at- 
torney retained  was  an  attorney  of 
any  particular  court.  Clark  v.  Balrd, 
29  nTb.  620;  2  Chit.  PI.  6th  ed  288 
note. 

3.  Stephens  v.  White,  2  Wash.  (2 
Va-)  203:  Bourne  v.  DIggles,  2  Chft. 
Sll,  18  ECL  661;  Clark  v.  Balrd,  29 
M.  B.  620. 

4.  Ekicles  T.  Stephenson,  8  Bibb 
<Ky.)  617  (holding  that  It  ts  not  nec- 
Msary  to  aver  that  plaintiff  had  paid 
to  defendant,  or  had  secured  to  falm, 
a.  fee;  but  that  aa  averment  that  de- 
fendant undertodt  to  prosecute  the 


suit  for  a  fee  thereafter  to  be  paid. 
Is  sufficient);  French  v.  Armstrong, 
80  N.  J.  L.  162,  76  A  336.  Compare 
Cavlllaud  V.  Tale,  8  Cal.  108,  68  AmD 
388  (holding  that,  where  it  is  alleged 
that  he  was  retained  in  consideration 
of  certain  reasonable  fees  and  re- 
wards to  be  paid  him,  and  no  future 
time  la  stated  as  agreed  ui»on  for  the 
payment  of  such  fee,  the  declaration 
must  aver  payment,  and  the  eralMlon 
of  this  is  error). 

6.  Sevier  y.  Holllday,  i  AUc  612; 
Baker  v.  MoArthur,  6  186. 

e.  Jones  V.  Whltfc  90  Ind.  266: 
Bumette  v.  Elliott.  72  Xan.  624,  84 
P  374;  Oardner  v.  Wood.  87  Misc.  98. 
74  NYS  750;  Vail  v.  Duggan,  7  U.  C. 
Q.  B.  668.  See  also  Wilson  v.  Coflln.  3 
Cush.  (Mass.)  316  (holding  that  suoh 
general  allegation,  if  a  defect,  is 
cured  by  verdict). 

(a]  Persons  to  whom  paymeat 
■hoald  have  beta  made^A  declara- 
tion alleging  that  certain  notes,  etc., 
were  placed  In  the  hands  of  an  attor- 
ney who  undertook  to  oollect  them 
and  pay  the  proceeds  to  the  creditors 
of  a  firm  named,  and  alleging,  as  a 
breach,  a  failure  to  collect  and  pay 
over  the  money,  need  not  particular- 
ize by  name  the  creditors  to  whom 
the  money  collected  was  to  be  paid. 
Mardls  v.  Shackleford,  6  Ala.  483. 

[b]  Kullleleiit  «Mua  of  aettoa 
Bhowa,--Walker  v,  Ckmdman.  81  Ala. 
647;  Evans  v.  Watrous,  2  Port  (Ala.) 
205 :  Rosebud  Mln.,  etc-  Co.  v. 
Hughes,  16  Colo,  A.  162764  P  247; 
Cochrane  v.  Little,  71  Md.  828,  IS  A 
698;  French  v.  Armstrong,  80  N.  J. 
L.  152,  76  A  386;  Porter  v.  Krugel, 
(Tex.)  155  SW  174;  Clark  v.  Balrd, 
29  N.  6.  620;  Phillips  v.  Dempsey.  18 
U.  C.  Q.  a  177. 

 tcl    iro  oHue  of  aetloa  sbowa^ 

Webber  v.  Wannemaker.  89  Colo.  426, 
89  P  780;  Anderson  v.  Conklin,  11 
KyL  183;  Elder  v.  Bogardue,  Lalor 
(N.  T.)  116;  Outtman  v.  Rasquln. 
133  NTS  481. 

[d]  Addlag  a«w  o<nut.^In  an  ac- 
tion against  an  attorney  for  negll- 

Erence,  whereby  plaintiff's  claim  was 
ost,  a  new  fsoont  may  be  filed,  set- 
ting forth  more  in  detail  the  tacts 
and  circumstances  relied  upon  as 


proof  of  negligence.  Holman  v.  King, 
7  Mete.  (Maes.)  384;  Heridla  v.  Ayres, 
12  Pick.  (Mass.)  884.  See  also  HUl 
V.  Sayles,  12  Mete.  (Mass.)  142. 

ATement  <rf  negllfenoe  geaemllv 
see  Negligence  [29  Cyc  666]7 

7.  Humboldt  Bldg.  Assoc  v.  Dock- 
ers, 111  Ky.  769,  64  SW  671,  28  KyL 
1078. 

UsMUtf  for  talstake  of  Uw  see 

supra  J  225. 

a.   Jones  V.  White,  90  Ind.  266. 

ft.  National  Hollow  Brake  Beam 
Co.  V.  Bakewell,  284  Mo,  203.  128  SW 
661. 

10.  Lane  v.  Storke,  10  C!al.  A.  347, 
101  P  987;  National  Hollow  Brake 
Beam  Co.  v.  Bakewell,  224  Mo.  203, 
123  SW  561;  Gardner  v.  Wood,  87 
Misc.  63,  74  NYS  750;  Patterson  v. 
Praier,  (Tex.  Civ.  A.)  98  SW  146 
[rev  on  other  grounds  100  Tex.  108. 
94  SW  824]. 

11.  Pennington  v.  Tell.  11  Ark. 
212,  62  AmD  262;  Priest  v.  r>ods- 
worth,  2S5  111.  613,  86  NE  940,  14 
AnnCas  840  and  note;  Holmes  v.  Peck. 
1  R.  I.  242. 

[a]  The  withdrawal  of  aa  attor- 
ney from  a  suit  creates  no  presump- 
tion that  the  subsequent  adverse  re- 
sult to  his  client  was  due  to  hla 
withdrawal.  Cullison  v.  Lindsay,  108 
Iowa  124,  78  NW  847. 

[b]  Presumed  to  follow  lastrao- 
Mms^It  Is  a  fair  presumption  that 
an  attorney  In  pursuing  a  certain 
course  acts  according  to  the  instruc- 
tions of  hla  client,  unless  his  negli- 
gence or  want  of  skill  Is  so  great  as 
to  necessitate  the  Inference  of  a  vio- 
lation of  Instructions.  Holmes  t. 
Peck,  1  R.  L  242. 

18.  National  Sav.  Bank  v.  Ward. 
100  U.  8.  196.  26  L.  ed.  621. 

18.  U.  S.— National  Sav,  Bank  v. 
Ward,  100  U.  S.  196,  26  L.  ed.  621. 

Ark. — Pennington  v.  Tell.  11  Ark. 
212.  52  AmD  262. 

Mass.— Keith  v.  Blarcus,  181  Mass, 
377.  63  NB  924. 

Miss.— Hoover  v.  Shackleford,  33 
Miss.  620. 

S.  C — ^Wright  y.  Ligon,  6  S.  C  Eq. 
166. 

Va.— Staples  y.  Staples,  86  Va.  7*, 

7  SB  199. 
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reason  thevBtd.**  Where  a  prim  faeie  case  of 
l^enee  is  dwwn,  Uw  burden  of  proving  adequate 
ezense,*'  or  that  the  client  has  not  been  injured  as 
the  reenlt  of  the  m^igenee,^'  is  on  the  attorney. 

In  action  for  fraud  or  misconduct,  where  the  rela- 
tion of  attorney  and  client  is  shown  to  enst,  and 
the  question  of  the  bona  fldea  of  a  transaction  be- 
tween the  parties  is  invoWed,  the  burden  is  on  the 
attorney  to  show  the  furness  and  honesty  of  the 
transaction.^' 

[(  260].  bb.  In  Action  for  Ne^enee  in  Ooltoct- 
inc  (naim.  In  a  suit  by  a  client  against  an  attorney 
for  negligence  in  eondaeting  the  collection  of  a 
claim,  whereby  the  debt  was  lost,  the  burden  rests 
on  the  former  to  allege  and  prove  every  fact  essen- 
tial to  establish  snch  liability.  He  must  allege  and 
prove  that  the  claim  was  turned  over  to  the  attorney 
for  collection;^*  that  there  was  a  failure  to  collect;" 
that  this  failure  was  due  to  the  culpable  ne^eot  of 
the  attorney;^"  and  that,  but  for  such  negligence, 
the  debt  could,  or  would,  have  been  collected."' 
Hence,  where  a  claim  is  alleged  to  have  been  lost  by 
an  attorney's  n^ligence,  in  order  to  recover  more 
than  nominal  damages  it  must  be  shown  that  it  was 
a  valid  subsisting  debt,'^  and  that  the  debtor  was 
solvent." 

[$  261]  (b)  AdmissibUity.  An  attorney's  re- 
ceipt for  a  claim  placed  in  his  hands  for  collection 
is  admissible  to  prove  the  relation  of  attorney  and 
client,**  and  is  prima  facie  evidence  of  the  genuine- 
ness and  justness  of  the  securities  described  in  the 
receipt.**  The  record  of  the  suit  on  the  claim  is 
also  admissible  against  the  attorney  to  prove  the 
final  determination  of  that  snit,  altbon^  it  was 


oondneted  by  him  in  the  name  <tf  another  attorney.** 
DMdantiens  of  the  attcun^  made  at  the  time  at 
the  aHeged  n^^igoiee  aie  admiaaible  to  show,  not 
tiie  tra&  of  the  laets  stated,  bnt  the  eireomstanea 
whieh  ooenrred  at  such  tune." 

Opininn  eTidenee.  It  has  been  hdd  that  a  ^dain- 
tiff  in  an  action  against  an  attorney  cannot  mtn- 
dttce  another  attorney  to  testify  that  the  condnct 
of  defondant  amounted  to  negligence  in  law,  since 
snch  testimony  would  be  the  mere  expression  of  the 
witness'  opinion  on  the  very  question  which  it  is 
for  the  oourt  or  jnry  to  determine.*'  Nor  will  an 
attorney  be  allowed  to  prove  that  he  consulted  s 
distinguished  attorney  respecting  the  proper  course 
to  be  pursued  by  him,  or  that  the  arrangement  made 
by  him  was,  in  the  opinion  of  the  witness,  the  best 
that  could  be  made  for  hia  client's  interest.**  On 
the  other  hand,  in  several  cases  the  testimony  of 
other  attorneys  has  been  admitted  to  prove  that,  in 
their  opinion,  the  conduct  of  defendant  was  not 
that  of  a  prudent,  careful  lawyer  of  ordinary  ca- 
pacity,"* 

[$  262]  (6)  Questions  for  Jnry.  Whether  or 
not  particular  conduct  is  negligent  may  be  a  ques- 
tion of  fact  for  the  jury  where  the  eircumstanoes 
are  in  doubt.''  But,  where  the  facts  have  been 
ascertained,  the  question  of  n^ligenoe  or  of  want 
of  skill  is  a  question  of  law  for  the  court."*  Where 
there  is  evidence  tending  to  show,  bnt  not  coneln- 
sively  showing,  the  continuance  of  the  relation  of 
attorney  and  client  between  parties,  the  question  of 
such  relationship  is  for  the  jury."  In  an  action 
against  an  attorney  for  negligently  failing  to  per- 
fect an  appeiU,  the  qnestion  whether  plamtiff  was 


Ont. — O'Donohoe  v.  Whitty,  2  Ont. 
424. 

See  National  Hollow  Brake  Beam 
Co.  V.  Bake-well,  224  Mo.  203,  12»  SW 
561. 

[a]    rftUvn  to  stt  up  d«f*iui*^ 

Where  the  negllirence  charged  is  the 
failure  to  set  up  a  defense,  based 
upon  certain  facts  communicated  to 
the  attorney  by  hIa  client,  the  latter 
must  show  by  evidence  the  existence 
of  such  facts,  and  that  they  were 
susceptible  of  proof  at  the  trial  by 
the  exercise  ox  proper  diligence  on 
the  part  of  his  attorney.  Hastings  v. 
Halleclc.  IS  Cal.  20S. 

14.  Oeldsier  v.  Poole,  82  HI.  A. 
4<t9;  Vooth  V.  McEachen,  181  N.  T.  28, 
73  NB  4S8,  2  AnnCas  601  and  note; 
Quinn  V.  Van  Pelt,  56  N.  T.  417; 
Lamprecht  v.  Blen,  125  App.  Div.  811, 
110  NTS  128;  Collier  v.  Pulliam,  18 
Lea  (Tenn.)  114;  Bruce  v.  Baxter,  7 
Lea  (Tenn.)  477;  Lynch  v.  Munson, 
(Tex.  Civ.  A.)  61  SW  140. 

16.  Moorman  v.  Wood,  117  Ind. 
144,  19  NB  739;  Bourne  v.  Dlsgies.  2 
Chit  811.  18  ECL,  651;  Oould  v. 
Blanchard,  29  N.  S.  861. 

16.  Godefroy  v.  Jay,  7  Blng.  418. 
20  ECLi  187.  181  Reprint  159.  See 
also  Cornellsson  v.  Ort,  182  Hlch. 
294,  93  NW  617  (qusre). 

17.  Broholm  v.  Anderson,  178  HI. 
A.  623;  Couse  v.  Norton,  28  App. 
mv.  198.  49  NTS  132;  Harmenlng  v. 
Bowland,  2K  N.  D.  SB,  141  NW  181. 

[a]  Xa  u  aetlon  a^lurt  an  »ttor- 
BMT  for  iMffllnnoo  Im  loaalnar  vials- 
tura  moa«y,  the  burden  Is  not  on  the 
attorney  to  establish  that  the  trans- 
action was  fair  and  honest,  as  such 
obligation  obtains  only  in  a  case 
where  the  attorney  obtains  property 
or  property  rights  from  his  client. 
Schrelber  v.  Heath,  103  App.  DIv. 
864.  92  NTS  1043. 

18.  Smallwood  v.  Norton,  20  Me. 
88.  87  AmD  39  (holding  that  it  la 
aufflelent  proof  of  the  attorney's  em- 
plorment.  to  show  that  he  acted,  and 


was  recognized  on  the  court  records, 
as  the  attorney  In  the  matter). 

19.  Palmer  v.  Ashley.  3  Ark.  75; 
SpiUer  v.  Davidson,  4  La.  Ann.  171, 

aa  Palmer  v.  Ashley,  3  Ark.  75; 
Nisbet  V.  Lawson,  1  Ga.  275;  Splller 
V.  Davidson,  4  La.  Ann.  171;  Staples  v. 
Staples.  86  Va.  76,  7  SB  199. 

81.  Nisbet  V.  Lawson,  1  Qa.  276; 
Vooth  V.  McEachen,  181  N.  T.  28,  73 
NE  488,  2  AnnCas  601'  Lynch  v. 
Munson,  (Tex.  Civ.  A.)  61  SW  14(1: 
Staples  V.  Staples.  86  Ta.  76.  7  SB 
199. 

^aa.  Goldsler  v.  Poole.  82  III.  A. 
489:  SpUler  v.  Davidson.  4  La.  Ann. 
171. 

aa.  Ooldzler  t.  Poole,  82  111.  A. 
469;  Hoover  v.  Shackleford,  28  Miss, 
520;  Collier  v.  Pulliam,  18  Lea 
(Tenn.)  114;  Staples  v.  Staples,  85 
Va.  76,  7  SE  199, 

34.  Goodman  v.  Walker,  30  Ala. 
482.  68  AmD  134;  Mardls  v.  Shackle- 
ford,  4  Ala.  493;  Smedes  v.  BTlmen- 
dorf,  3  Johns.  (N.  T.)  186. 

36,  Hair  t.  Glover,  14  Ala,  600, 
But  see  Sevier  v.  HoUlday,  2  Ark. 
612  (where,  In  an  action  against  an 
attorney  for  failure  to  collect  a  note. 
In  which  action  the  petition  did  not 
show  title  to  the  note  In  plaintiff.  It 
was  held  that  a  receipt  given  by  de- 
fendant to  plaintiff  for  the  note  de- 
scribed, In  which  plaintiff  did  not 
appear  as  a  party  In  any  capacity, 
was  not  evidence  of  title  In  plaintiff). 

86.  Goodman  v.  Walker,  SO  Ala. 
482,  68  AmD  184, 

3T.  Salisbury  v.  Gourgas,  10  Mete. 
(Mass.)  442, 

Seolanttlous  as  sviaeBo*  see  gen- 
erally Agency  |9  692-698;  Evidence 
[16  Cyc  1003]. 

88.    Gambert  v.  Hart,  44  Cal.  542, 

Opinion  •vUeaoo  gmmUr  see  Evi- 
dence [17  Cyc  25], 

99.  Goodman  v.  Walker.  SO  Ala. 
482.  68  AmD  184. 

80.  Pennington  v.  Tell,  U  Ark. 
212,  62  AmD  iffS;  Coehmw  T.  UtUe, 


71  Md.  823.  18  A  698;  Godefroy  v. 
Dalton,  6  Blng.  460,  19  ECL  210.  131 
Reprint  1357,  24  ERG  656;  Rusaell 
Palmer.  2  Wtls.  C.  P.  325,  95  ReiHint 
837  (where  defendant  was  sued  as 
attorney  for  negligence  In  falllBg. 
within  the  proper  time,  to  charge  to 
execution,  so  as  to  prevent  his  being 
discharged,  a  Judgment  debtor  who 
had  surrendered  himself  la  dlaeharg* 
of  ball,  and  "several  eminent  prac 
tlUoners"  were  examined  as  to  the 
construction  and  practice  upon  tlu 
rule  In  the  violation  of  which  de- 
fendant's negligence  was  said  to  have 
consisted). 

81.  Ala. — Plnkston  v.  Arrlngton. 
98  Ala.  489,  18  S  561;  Evans  r.  Wat- 
rous,  2  Port.  205. 

Ark. — Pennington  v.  YelL  11  Aik. 
212,  62  AmD  262. 

Cal.— Gambert  v.  Hart.  44  CsL 
542. 

Ind.— Walpole  v.  Carlisle,  32  Ind. 

415. 

Md. — Cochrane  v.  Little.  71  Hd. 
323,  18  A  698. 

Mass. — McLellan  v,  Pnller.  22f 
Mass.  494,  108  NE  180. 

N.  T. — Montrose  v.  Baggott.  161 
App.  DIv.  494,  146  NTS  649:  Cleve- 
land V.  Cromwell,  110  App.  DIv.  82. 
96  NTS  476:  Selferd  v.  Ueyer,  H 
App.  DlT.  61S.  87  NTS  «86:  At»eel  v. 
Swann.  21  Misc.  677,  47  NTS  IMS; 
Stein  V.  Kremer.  112  NTS  1987. 

S.  C— Hogg  V.  Martin.  22  a  C  L. 
156. 

Eng. — Hunter  v.  Caldwell,  10  Q.  B. 
69,  69  ECL  69.  116  Reprint  28  [sfl 
10  Q,  B,  83.  69  ECL  83,  116  Reprint 
381;  Reece  v.  Rlghy.  4  B.  ft  Aid.  MS. 

6  ECL  461.  106  Reprint  912. 

See  also  Negligence  [29  Cyc  634]. 

83.  Gambert  v.  Hart,  44  Cal.  S4S: 
Castner  v.  Gray.  64  Colo,  551.  Ill  P 
404. 

83.  Kreats  v.  McDonald,  12S  Xtan. 
858.  148  NW  976:  CDonnell  v.  Breefe. 

7  Pa.  Super.  84;  Jtnka  v.  MoDnln, 
<Tex.  Clv.^)  80  aiW  890.  """'^ 


Vor] 


,  demopoiMita  and  obuwM  In  the  law  see  onmulatlve  Annotation^  same  tltl^  pace  and  note  nunbar. 

Digitized  by  V^OOg  IC 


§§  262-264] 


ATT0BNS7  AND  CLIENT 


tec.  J.]  711 


entitled  to  recover  money  e^wnded  fw  costs  is  one 
for  the  jury  where  the  evi^nee  is  confiieting.*' 

263]  (6)  Damages.  Xhe  measnre  of  dsm- 
s^es,  in  an  aetion  against  an  attorney  for  n^ligenee, 
ig  the  amount  of  loss  actnally  sustained  as  a  proxi- 
mate result  of  such  negligence.*'  And  an  attorney 
who  by  his  ne^igenee  causes  his  etient  to  lose  his 
eaose  of  action  is  liable  for  the  actual,  as  veil  as 
for  the  exemplary,  damages  be  might  reasonably 
hare  recovered  in  an  action  thereon.*^ 


Homiiial  daiiHfB*>  Where  a  client  has  suffered 
no  special  damages^  be  is  entitled^  in  most  jiirisdi»* 
ticais  at  least*  to  nconinal  damages."  Bnt  this  has 
been  denied.^* 

Bxami^aiy  damages  may  be  allowed  in  a  proper 
ease,'"  and  proof  of  aetaal  damages  ia  unneeeesary.*^ 
264]  2.  Summary  BemediM— a.  To  Oompsl 
Paymenti  Ovir  of  Honey— (1)  General  Bnla.  Both  by 
virtue  of  the  peculiar  power  of  control  which  every 
court  has  over  the  attorneys  practicing  before  it/' 


84.  Rosebud  Mln..  etc..  Co.  v. 
Hushes.  21  Colo.  A.  W,in  P  «74. 

8B,  u.  8. — Wilcox  v.  Plummer,  4 
Pet.  172.  7  U  ed.  821:  Suydam  v. 
Vance,  2S  F.  Cas.  No.  i«.«57.  1  Mc- 

Ark.— Pennlagton  v.  Tell,  11  Ark. 
212,  52  AmD  262.       „  ^ 

Cal.— Hinckley  v.  Kmc.  4  Cml.  un- 
rep.  CaB.  208,  S4  P  118. 

Ga.— Cox  v.  Sullivan,  7  Oa.  144,  60 
AmD  386.  _    .  „,  . 

111. — aold«ler  V.  Poole,  82  HI.  A. 

4<9 

Ind. — Moorman  v.  Wood,  117  Ind. 
144,   19  NE  739;  Batty  V.  Fout.  B4 

'"lowa.-^aml80n  v.  Weaver,  81  Iowa 
ZIS.  4C  NW  996.  ^     ^  ,  „  . 

Ky. — Ecclea  v.  Stephenson,  t  Bibb 
B17 

Md. — ^Watson  v.  Calvert  Bldg..  etc., 
Assoc  91  Md.  «.  4B  A  879 

Mass. — Dearborn  v.  DMirbom.  16 
Mass.  »1«:  Gilbert  v.  WmiamB.  8 
Mass.  61,  B  AmD  77. 

Minn. — Joy  V.  Morgan.  *6  Minn. 
184.  28  NW  287.  ,  „ 

Miss. — Grayson  v.  Wilkinson,  18 
Miss.  268;  Fitch  v.  Scott,  4  Mlsa. 
SI 4,  S4  AmD  86  and  note. 

Mo.— National  Hollow  Brake  Beam 
Co.  V.  Bakewell,  224  Mo.  208,  123  SW 

"'n.  Y. — ^Vooth  V.  McBachen.  181  N. 
T  28,  73  NE  488.  2  AnnCas  601; 
Qulnn  V.  Van  Pelt.  56  N.  T.  417: 
Flynn  V.  Judge,  149  App.  Dlv.  278 
ISS  NTS  794;  Childs  v.  Comatock,  69 
App.  Dlv.  160.  74  NTS  643;  Fay  V. 
M^ulre,  20  App.  Dlv.  6«S!t  ".NYS 
280  lall  168  N.  Y.  644,  67  NE  1199]. 

Oh.— Harter  v.  Uorrts.  18  Oh.  St. 
482 

Pa.— Derrickson  v.  CbAv.  7  Pa.  87 ; 
Cox  v.  Livingston,  2  Watts  *  S.  108, 
37  AmD  486.  «  « 

S.  C. — Johnson  v.  Munroe,  21  S.  C. 

"Te'nn. — Collier  v.  PulHam,  18  Lea 
114;  Bruce  v.  Baxter.  7  Lea  477. 

Tex. — Patterson  v.  Fraxer,  (Civ.  A.) 
7S  S^7  1077 

Vt. — Crocker  v.  Hutchinson,  8  D. 
Chlpm.  117.  _     .  - 

BSis, — Westaway  v.  Frost.  12  Jur. 

ses 

K.  S. — Goutd  V.  Blanchard,  89  N, 

^''CoTOpare  Bradbury  v.  Jarvls,  1  U. 
C  Q.  B.  301  (holding  that,  In  an  ac- 
tion asalnst  an  attorney  for  dls- 
charglnK  a  debtor  in  cuetody  on  a 
Mpias  ad  satisfaciendum  without 
any  authority  from  plaintiffs,  the 
^lamages  are  discretionary,  and  It  i» 
not  Incumbent  on  the  jury  to  give 
tbe  wbola  amount  of  the  debt). 

[ai  IMsnvt^Whwe  an  attorney 
employed  to  collect  debts  loses  them 
by  his  negligence,  he  is  chargeable 
with  the  principal  of  them,  but  not 
with  interest  thereon.  Rootea  v. 
BUme.  2  Leigh  (29  Va.)  660. 

rb]  Ooata  laonzMd  on  lopeal  may 
b«  rwoovered  from  the  attorney  who 
neslUwntly  failed  to  perfect  the  ap- 
neal.  Rosebud  Mln.,  etc.,  Co.  v. 
fiash«s.  21  Colo.  A.  247.  121  P  674. 

re]  MMtkat  TSlue  of  property  lost. 
—Where  defendant's  failure  to  com- 
nlw  with  his  client's  instructions 
with  reference  to  a  suit  to  recover 
■rtyr  property  sold  under  a  conditional 
sale  contract  operated  to  deprive  the 
^lent  of  tltl*  to  the  property,  the 


measure  of  defendant's  liability  was 
the  market  value  of  the  property  at 
the- time  of  bringing  the  suit  which 
deprived  him  of  that  right.  Whit- 
ney V.  Abbott,  191  Mass.  89,  77  NB 
SS4. 

as.  Cleveland  v.  Q-omwell,  128 
App.  Dlv.  237.  112  NTS  643  (per 
Hooker,  J.);  Porrow  v.  Arnold,  22 
R.  I.  S05,  47  A  693:  Read  v.  Patter- 
son. 11  Lea  (Tenn.)  480;  Patterson 
v.  Fraier,  CTex.  Civ.  A.)  79  SW  1077. 

 [a]    lioss  eawMd  hj  cdlent, — (1) 

Where  the  charge  is  that  after  ob- 
taining judgment  the  attorney  failed 
to  take  steps  to  collect  It  until  after 
defendant  had  become  insolvent,  and 
the  proof  shows  that  after  the  at- 
torney had  been  discharged  for  his 
neglect  the  debt  mlsbt  have  been 
collected  If  the  client  nad  acted  with 
reasonable  dlllgenoe,  the  attorney  Is 
liable  for  only  nominal  damages,  the 
proximate  cause  of  the  loss  iMing 
the  client's  negligence.  Read  T.  l^t- 
terson,  11  Lea  (Tenn.)  430.  (2) 
Where  a  claim  against  several  Joint 
debtors  la  placed  In  the  hands  of  an 
attorney  for  collection,  and  he  neg- 
lects to  sue  one  of  them,  he  will  not 
be  liable  as  for  neglect.  If  It  appears 
that  he  recovered  Judgment  against 
one  of  the  debtors  who  was  solvent, 
and  was  prevented  from  making  the 
money  on  tbe  Judgment  by  the  inter- 
ference of  his  client.  Ransom  v. 
Cothran.  14  Uiss.  167. 

87.  Patterson  v.  Praaer,  (Tex.  Civ. 
A.)  93  SW  146,  14S  [rev  on  other 
grounds  100  Tex.  103,  94  SW  324] 
(where  It  was  said:  "It  is  known 
that  Judgments  for  damages,  actual 
and  exemplary,  are  recovered  and  col- 
lected for  slander,  and  it  will  not  do 
to  say  that  attorneys  at  law  are  not 
liable  to  their  clients  for  negligence 
In  managing  such  cases,  because  of 
the  difflcuity  a  Jury  may  have  in  ar- 
riving at  the  damages  occasioned  by 
such  negligence,  for  this  would  ab- 
solve them  from  all  liability  for  neg- 
ligence in  such  cases.  .  .  .  That  the 
cases  In  which  damages  have  been 
recovered  against  attorneys  for  negli- 
gently falling  to  prosecute  suits  of 
their  clients  are  generally  where  the 
cause  of  action  was  a  liquidated  de- 
mand does  not  limit  the  right  of  the 
client's  recovery  of  damages  on  ac- 
count of  the  attorney's  negligence  to 
such  cases.  The  law  cannot,  when 
holding  all  others  liable  for  damages 
proximately  caused  by  their  negli- 
gence (though  difficult  of  ascertain- 
ment). Justly  exempt  attorneys  from 
the  operation  of  the  rule  by  which 
it  measures  the  damages  consequent 
on  the  wrongs  of  others") ;  Patterson 
V.  Fraser,  (Tex  Civ.  A.)  79  SW  1077. 

38.  Ga.— Lilly  v.  Boyd,  72  Ga.  88. 

N.  T. — Amola  V.  Robertson,  8  Daly 

Tenn. — Read  v.  Patterson,  11  Lea 
430. 

Eng. — Marsettl  v.  Williams,  1  B. 
ft  Ad.  415.  20  ECL  C41.  109  Reprint 
842.  1  ERC  746. 

Ont. — McLeod  v.  Boulton,  3  U.  C. 
Q.  B.  84. 

89.  National  Hollow  Brake  Beam 
Co.  V.  Bakewell,  224  Mo.  203,  123  SW 
561  (holding  that  in  this  sort  of  a 
case  It  is  not  snfflclent  for  plaintiff 
to  show  a  mere  nominal  damage.  The 
petition  must  show  that  plaintiff  has 
suffered  substantial  damage). 


40.  Hill  V.  Montgomery.  84  HI.  A. 
300  [aff  184  ni.  820,  66  NIG  320]  (so 
held  where  an  attorney  falsely  gave 
a  client  information  that  led  her  to 
contract  a  second  marriage  and  ren- 
dered her  liable  to  Indictment  and 
prosecution  for  bigamy}. 

_  fa]  Treble  dasnages. — Under  N.  T. 
Ctode  Civ.  Proc.  S  70,  making  an  at- 
torney liable  In  treble  damages  to 
one  Injured  by  his  deceit  or  colTuslon, 
such  misconduct  must  Impede  or 
prejudice  the  rights  or  remedies  of 
the  injured  party  and  must  be  adjudi- 
cated In  the  proceeding.  Fransone  v. 
Tummlnelli.  67  Misc.  549.  123  NTS 
455. 

41.  Harmening  v.  Howland.  26  N. 
D.  38.  141  NW  181  (so  held,  where 
an  attorney,  through  fraud  and  de- 
celt  intentionally  Induced  the  pur- 
chaser of  a  homestead  relinquishment 
to  believe  that  he  was  authorised  to 
represent  his  client  In  tbe  dismissal 
of  a  oontest). 

 4a.   U.  S. — Texas   v.    White.  10 

Wall  488,  19  L.  ed.  998;  Jeffries  v. 
Laurie.  27  Fed.  195;  Jeffries  v.  Lau- 
rie, 23  Fed.  786. 

Iowa. — Union  Bidg.,  etc..  Assoc.  v. 
Soderqulst.  115  Iowa  696,  87  NW 
433;  Downs  v.  Davis,  113  Iowa  529, 
86  NW  781. 

Ky. — Mercer  County  Bd.  of  Educa- 
tion V.  AlUn,  134  Ky.  768,  121  SW 
676;  Scott  v.  Wickllffe,  1  B.  Mon. 
363. 

,  La. — Butchers'  Union  Slaughter- 
house etc  C»  V.  Crescent  City  Live 
stock  Landing,  etc,  Co.,  41  La,  Ann. 

355,  6  S  508. 

Mo  — Dorsey  v.  Metropolitan  St.  R 
Co..  143  Mo.  A.  428,  128  SW  17. 

N.  J. — Lynde  v.  Lynde,  64  N.  J.  Bq. 
736.  52  A  694.  97  AmSR  692,  68  LRA 
471  [rev  (Ch.)  50  A  669];  Hundy  v. 
Schantz.  52  N.  J.  Eq.  744,  80  A  882 
[rev  on  other  grounds  62  N.  J.  Eta. 
833,  31  A  611]. 

N.  Y. — Schell  V.  New  York.  128  N 
Y.  67,  27  NE  957;  Anderson  v.  New 
Yorls,  etc,  R.  Co.,  160  App.  Dlv.  432. 
135  NTS  SO;  Peo.  v.  Feenaughty.  51 
Misc.  468,  101  NTS  700. 

Oh. — Cotton  V.  Ashley,  11  Oh.  Clr. 
Ct.  47.  5  Oh.  Clr.  Dec.  (f. 

R.  J. — ^Anderson  v.  Bosworth,  15  R 
I.  448,  8  A  339,  2  AmSR  910;  Burns  V. 
Allen,  16  R.  I.  82.  23  A  35.  2  AmSR 

Man. — Re  A.  B..  8  Man.  316. 

N.  B. — Ex  p.  Flood.  23  N.  B.  86: 
Kerr  v.  Thome,  18  N.  B.  625;  Gnnter 
V.  Sharp.  17  N.  B.  286;  Gilbert  v. 
Soney,  5  N.  B.  679. 

Ont.— Re  McBrady,  19  Ont.  Pr.  87. 

See  Oosa  Printing  Press  Co.  v. 
Todd,  202  Bbss.  186,  188,  88  NE  780 
(where  the  oourt  said:  '^e  assume 
that  a  court,  as  a  part  of  Its  power 
of  regulation  of  the  conduct  of  Its 
own  officers,  might  make  an  order 
for  the  payment  Into  court  of  money 
collected  by  an  attorney  and  not  paid 
over,  and  might  punish  the  attorney 
for  contempt  If  he  disobeyed  the  or- 
der. Jeffries  v,  Laurie,  27  Fed.  196. 
See  In  re  Dudley,  12  Q.  B.  D.  44.  To 
do  this  would  be  an  exercise  of  dis- 
cretion which  the  court  might  well 
refuse,  leaving  the  public  Interest  to 
be  protected  by  proceedings  for  dis- 
barment,  and  the  interests  of  the 
creditor  by  proceedings  of  a  different 
kind.  So  nr  as  we  are  aware,  the 
discretion  of  the  court  has  never  been 
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and  by  statute  in  niai^  of  tiie  statas,**  the 
eonrtB  hare  a  snmmary  power  over  an  attorney  in 
relation  to  his  eonneetion  with  his  clients,  whereby 
they  may  compel  him  to  pay  over  money  reeeired 
for  and  belongings  to  the  client.^  Such  statntory 
provisiona  are  aasiuned  to  be  declaratory  of  the 
common  law.*"  This  summary  remedy  by  motion 
against  an  attomqr  ean  only  be  anstaiaed  where  he 
haa  aetaidly  coUeeted  the  mcmey  and  nafoses  to 

Say  it  over.**  It  will  not  lie  where  he  has  ezoeeded 
is  authority  by  taking  notes  and  other  elaima  in 
satisfaction  of  his  client's  debt.**  Nor  will  it  lie 
to  compel  the  return  of  fees  voluntarily  paid  to  an 
attorney  for  services  rendered.*"  It  haa  been  said 
that  this  power  should  always  be  exereised  with 
gz«at  prudence  and  caution  and  a  sedulous  regard 
lor  the  rii^ta  of  the  client  on  the  one  hand  and  of 


ao  eurelnd  In  Uaaaachiuetti^  and 
auoh  an  •xerdse  of  It  la  very  un- 
common elsewhere"). 

[a]  "Tt*  growd  0f  the  JutoSSo- 
tlOB  ttns  wanlaad.  Is  the  alleged 
mlBoonduct  of  the  officer.  If  an  at- 
torney have  collected  money  for  hla 
client.  It  Is  prima  facie  hia  duty, 
after  deducting  hla  own  coats  and 
diabursementa,  to  pay  It  over  to  such 
client;  and  his  refueal  to  do  this, 
without  aome  good  excuse,  la  groaa 
misconduct  and  dlahoneaty  on  his 
part,  calculated  to  bring  discredit  on 
the  court  and  on  the  administration 
of  Justice.  It  is  this  misconduct  on 
which  the  court  seises  aa  a  ground  of 
Jurisdiction  to  compel  him  to  pay  the 
money,  in  conformity  with  hla  pro- 
feaalonal  duty."  Texas  t.  White,  10 
Wall.  (U.  8.)  483,  491,  19  L.  ed.  992. 

[b]  IB  Vew  Toxk  (1)  the  provi- 
sion of  the  code  as  to  agreements 
between  attorney  and  ollent  for  the 
oemitensatlon  of  the  former  does  not 
deprive  the  court  of  Its  superintend- 
ing power  over  arrangements  and 
dealings  between  attorney  and  client 
to  prevent  overreaching,  oppression, 
or  fraud.  Such  power  will  he  exer- 
cised In  a  summary  way,  as  for- 
merly. Barry  v.  Whitney.  5  N.  T. 
Super.  694.  (2)  The  general  author- 
ity and  control  of  the  supreme  court 
over  attorneys  waa  not  taken  away 
by  the  code,  and  the  provisions  of 
Code  Civ.  Proc.  ||  14,  2^1.  228S  in 
relation  to  the  punishment  of  an  at- 
torney "for  a  misbehavior  In  his  of- 
fice or  trust,  or  for  a  wilful  neglect 
or  violation  of  duty  therein"  only 
regulate  that  authority  and  dictate 
the  manner  of  Its  exercise  In  the 
class  of  cases  specifically  mentioned, 
that  Is  where  the  "right  or  remedy 
of  a  party  to  a  civil  action  or  special 
proceeding  pending  in  the  eonrt"  may 

be  Injuriously  affected.   In  re  H  , 

87  N,  T.  621. 

48.  See  statutory  provlslona;  and 
White  V.  Ward.  167  Ala.  S46,  47  S  186, 
18  LRANS  S68;  Boyett  v.  Payne,  141 
Ala.  475,  87  S  686;  Haygood  v.  Mc- 
Rensie,  119  Oa.  466.  46  SB  624;  Haw- 
kins V.  Smith.  66  Ga.  671;  Heffren  v. 
Jayne,  39  Ind.  463, 13  AmR  281;  Union 
Bidg.,  etc..  Assoc.  v.  Soderqulst.  116 
Iowa  695,  87  NW  483;  State  v.  Mor- 
gan, 80  Iowa  413,  46  NW  1070;  Mer- 
cer County  Bd.  of  Education  v.  Allln, 
134  Ky.  768,  121  SW  «76;  Thomas  v. 
Boberts,  6  Dana  (Ky.)  189;  Weat  v. 
Carteton,  8  La.  263;  Landro  v.  Qreat 
Northern  R.  Co..  122  Minn.  87,  141 
NW  1103;  Banks  v.  Cage,  2  Miss.  298; 
Jones  T.  Miller,  1  Swan  (Tenn.) 
161. 

[a]    Vhe  right  of  tlie  court  to 
»al  tta  attenMya  to  do  IMr  du^  la 

not  taken  away  by  a  statute  provid- 
ing for  summary  proceedings  against 
attorneya  receiving  moneya  for  cll- 
enta.  and  neglecting  or  refualng  to 
pay  the  same  when  demanded.  Cot- 
ton V.  Aahley,  tl  Oh.  Clr.  Ct.  47,  5 
Oh.  Clr.  Dea  6. 


44.  U.  S.— JefTriea  v.  Laurie,  88 
Ped.  786. 

Cal. — Brunlnga  v.  Townaend,  189 
Cal.  137,  72  P  918. 

D.  C— £>iggs  V.  Thurston,  3B  App. 
267. 

Oa.— Foster  v.  Raid,  88  Oa.  221; 
Smith  V.  Bush,  68  Oa.  181;  Murphy 
v.  Justices  Wilkinson  County  Inferior 
CL,  11  Oa.  881:  Lane  v.  Brinaon,  12 
Oa.  A.  760,  78  8E  726. 

Ind. — Heffren  v.  Jayne,  89  Ind.  468, 
18  AmR  281. 

Iowa. — Union  Bldg.,  etc.,  Assoc  v. 
Soderqulst,  116  Iowa  695.  87  NW  438; 
Downs  T.  Davis,  113  Iowa  529,  86  NW 
781;  State  v.  Morgan,  80  Iowa  418.  48 
NW  1070;  Cross  v.  Ackley,  40  Iowa 
493. 

XCan.— Hess  v.  Conway,  92  Kan. 
787,  148  P  253. 

La. — ^Butchers*  Union  Slaughter- 
house, etc..  Co.  V.  Crescent  City  Live 
Stock  Landing,  etc.,  Co.,  41  La.  Ann. 
866.  8  S  508. 

Minn. — Landro  v.  Oreat  Northern 
R  Co.,  122  Minn.  87,  88,  141  NW  1108 
[cit  Cyc]. 

Miss. — Dunn  v.  Tanneraon,  6  Mias. 
679. 

Uo. — Dorsey  v.  Metropolitan  St.  R 
Co.,  143  Mo.  A.  428.  128  SW  17. 

N.  J.— Bullock  T.  Angleman,  88  N. 
J.  Eq.  28,  87  A  627:  Lynde  v.  Lynde, 
64  N.  J.  %.  7S6.  68  A  694,  97  AmSR 
692,  68  LRA  471  [rev  (Ch.)  60  A 
659];  Mundy  v.  Schanta.  68  N,  J. 
Bq.  744,  SO  A  888  [rev  on  other 
grounds  68  K.  J,  Bq.  888.  81  A 
6111. 

14.  T.— Matter  of  Langslow,  187  N. 
T.  814,  60  NE  590:  Foster  v.  Town- 
shend,  68  N.  T.  80S:  Anderson  v.  New 
Tork,  etc.,  R  Co.,  160  App.  Dlv.  482. 
136  NTS  80:  Shotwell  v.  Dixon,  6^ 
App.  Dlv.  188,  72  NTS  668;  Matter  of 
Curtlj,  61  App.  Dlv.  484,  64  NTS 
891;  Prltohard  V.  Marvin,  83  App.  Dlv. 
689  mem,  68  NTS  974  [aft  168  N.  Y. 
687  mem,  68  NB  1181  mem];  Berks  v. 
HotOhklss,  82  Hun  27,  81  NTS  16; 
Matter  of  Wolf.  51  Hun  407.  4  NTS 
239;  Matter  of  Bllvemall,  45  Hun  676: 
Matter  of  Mertian.  29  Hun  469;  Por- 
ter V.  Parmly,  39  N.  Y.  Super.  219; 
Matter  of  Flncke.  6  Daly  111;  Roae 
V.  Whlteman,  63  Misc.  210.  101  NTS 
1024;  In  re  Klein,  101  NTS  668;  Bat- 
terson  v.  Osborne,  18  NTS  421; 
Sprague  v.  Horton,  18  NTS  186; 
Aokerman  v.  Wagner.  8  NTS  457; 
Orant's  Case.  8  AbhPr  367,  17  HowPr 
260;  Bx  P.  Staats.  4  Cow.  76;  Peo.  v. 
Smith.  8  Cal.  821.  Col.  A  C  Cas. 
497:  Saxton  v.  Wyokofl,  6  Palca 
182.  '  ™. 

Oh.— Cotton  V.  Ashley.  11  Oh.  Clr. 
Ct.  47.  5  Oh.  ar.  Dec  9. 

Pa. — In  re  Kennedy,  188  Pa.  497, 
14  A  897.  6  AmSR  784;  Clark  V.  Clark, 

17  WklyNCaa  40O. 

R  I. — Anderson  v.  Boaworth,  16  R 
I,  443.  8  A  839.  2  AmSR  910;  Buma 
V.  Allen,  15  R.  I.  32,  28  A  85.  2  AmSR 
S44  and  note. 

Tenn.— Jones  v.  Miller,  I  Swan  161. 


the  attorney  on  the  oUier.**  It  is  not  an  abeolnte 
rij^t  that  the  client  has  to  invoke  this  sercm  and 
summary  remedy  against  the  attorney,  but  me 
always  subject  to  di8oretion.^o  It  is  for  the  eovt 
to  say  when  and  under  what  cireumatanoes  it  will 
entertain  such  proceedings  against  ita  offiecKSi  upon 
the  application  of  the  client,  and  a  refnaal  to  pio- 
oeed  in  that  way  is  not  the  denial  of  any  Iflgil 
rig^t.*^  And  since  in  all  eases  the  client  has  a 
remedy  in  the  ordinary  tribnnala  for  the  detonmna- 
tion  of  l^fal  eontrovmsies,  where  hui  right  to  have 
a  summary  order  can  reasonably  be  questioned,  he 
will  be  referred  to  those  ordinary  remedies,  what- 
ever the  nature  of  the  eontrorraqr.'*  Some  eonrts 
have  eziwessed  the  new  that  if  no  diahonesty  on 
the  part  of  the  attorney  ameaxs  the  summary  pro^ 
eeeding  should  be  diamiissed,  and  the  client  left  tot 

Tex. — ^Trammell  v.  8hropahlT«L  88 
Tex.  827. 

Va.— Taylor  v.  Armstead.  8  Call  (7 
Vaj  200.  «™.  , 

Eng.— In  re  Grey,  [1892]  2  Q.  R 
440;  In  re  Carroll,  [1902]  2  a>.. 
176. 

Man.— Re  A.  B.,  8  Man.  816. 
N.  B. — Bx  p.  Flood.  23  N.  R,  SC; 
SLerr  v.  Thome,  18  N.  B.  626:  Ctontcr 
V.  Sharp,  17  N.  B.  286;  OUkert  v. 
Sonay,  5  N.  B.  679. 

Ont. — Matter  of  Touts.  8  Cb, 
Chamb.  (U.  C.)  381:  Re  Carroll.  £  Oi. 
Chamb.   (U.  C.)   328;  Carrutkers  v. 

 ,  Taylor  (U.  C.)  845, 

48.  Union  Bldg.,  etc,  Assoc  v. 
Soderqulst,  115  Iowa  196,  87  NW  433: 

In  re  H  ,  87  N,  T.  521. 

Macdonald  v.  Statew  148  Ala. 


101,  89  S  267:  Banka  V.  Cian^  2  lUss^ 
293.  And  see  oaaaa  lafnTl  880  text 
and  note  80. 

47.  Banka  v.  Cage,  8   Miss.  881 

48.  Heaa  v.  Pinck.  18S  App.  Dlv. 
664,  118  NTS  171. 

4a.  Sohell  V.  New  York,  IIS  N.  1; 
67,  27  NS  967. 

•O,  Brunlnga  v.  Townaend,  Vft 
Cal.  187.  78  P  819;  Sohell  v.  Me» 
York,  128  N.  Y.  «7,  87  NB  967;  Httc^ 
Ings  V.  Wyckolt.  167  App.  Dlv,  »t 
148  NYS  888;  Matter  of  N^U^  llf 
App.  Dlv.  94.  101  NYS  698;  Keeney 
v.  Tredwell.  H  App.  Div.  621.  75  NTS 
1097:  Matter  of  Pollock,  69  App.  Dlv. 
499,  74  NYS  976;  Arone  v.  Launders, 
48  Misc.  18S.  88  NYS  269. 

[a]  Aaotbsr  statemeat  of  m»(p«. 
"A  motion  to  compel  an  attomM-  ta 
pay  over  the  money  of  his  cli««%  1st 
addressed  to  the  equltablepoweta  af 
the  court  <Saxton  v.  WyckoiL  t 
Paige  (N.  Y.)  182),  and  like  otlw 
motions  for  cumulative  relief  la  rosjitti 
to  the  favor  and  oonselaaee  of  the 
court  (Ackerman  v.  AOkarman.  14 
AbbPr  229)",  Porter  v,  Parmly.  39 
N.  Y.  Super.  218,  284, 

81.  Schell  V.  New  Turk,  US  M.  T. 
67.  27  NE  967. 

St.  U.  3. — JefTriea  v.  Lanri«.  23 
Fed.  786. 

Ala.— Macdonald  v.  State.  148  Al%. 
181.  39  8  267. 
D.  C— Dean  v.  Blgalow,  18  D.  <X 

670, 

111.— Peo.  V.  Ford,  64  HI.  Gl*.. 

Mich. — Rosenthal  v.  Fliiksi  iiisia  88 
Mich.  208.  67  NW  118. 

N.  J. — Lrnde  v.  Lynde,  64  N.  J.  Eo. 
786,  63  A  694,  97  AmSR  698.  SS  UtA 
471  [rev  (Ch.)  50  A  6591. 

N.  T.— In  re  Knapp.  86  N.  Y.  284: 
Hltohtngs  V.  Wyokofl,  157  App.  Divi. 
888,  148  NYS  389:  Matter  of  HoIUM 
Trust  Co.,  76  Hun  828,  21  NYS  «8T: 
Post  V.  Bvarts,  56  Hun  641.  9  NYa 
870:  Matter  of  Forster,  49  Hutk  114.  X 
NYS  619;  Arone  v.  lAundera,  48  MtaC 
188.  88  NYS  259;  Matter  of  Saayta. 
19  NYS  266:  Peo.  v.  Wilsoik  6  Mn£ 
868:  Peo.  V.  Smith,  8  CaL  VOi  Sax- 

*^"«y-  Sy**5't«  **»*?•  »«Slfctler 
of  Bleakley,  6  Paige  811. 

a  I.— Krlekau  v.  WUUaM  U  B.  1 


For  Mm;  oaaaa,  oavtfoi^Baatg  and  ehaafw  in  the  law  see  cumulative  Annotattona,  same  title,        and  aot«  nmalM*; 
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fau  action  at  law;"  bnt  in  otben  good  faith  in 
withiudding  the  mraurv  is  no  gronnd  for  exenq)tion 
from  sooh  remedy.  The  miseondnct  for  whieh  the 
proceeding  is  authorized  is  the  retaining  of  a  olient's 
money  without  legal  gronnds.*" 

[i  266]  (8)  Neceuity  of  Existence  of  Relation 
of  Attoraey  and  Olient — (a)  In  OeneraL  To  give 
the  r^ht  of  proceeding  summarily  against  an  attor- 
ney it  is  essential  that  the  relation  of  attorney  and 
client  should  exist  between  the  parties  in  relation 
to  the  matter  whieh  is  the  ground  for  the  (^plica- 
tion." The  faet  that  there  is  a  controversy  as  to 
whether  the  relation  of  client  and  attorney  existed 
when  the  money  was  received  does  not  deprive  the 
court  of  jurisdiction  in  the  summary  proceeding.'* 
Bnt  where  in  such  a  ease  it  is  found  that  the  rela- 
tion does  not  exists  the  court  may  summarily  proceed 
no  further,  and  the  petitioner  must  be  l&.t  to  his 


remedy  by  action."^  Consent  cannot  confer  jurisdic- 
tion where  the  relationship  of  attorney  and  elitmt 
does  not  in  fact  exist." 
Ona  who  has  ceased  to  be  u  attoniey.  One  who 

has  been  an  attorney  remains  liable  to  the  summary 
jurisdiction  of  the  courts  for  his  oondnot  while  he 
was  an  attorney,  although  he  may  have  been  dis- 
barred or  may  have  taken  his  name  off  the  rolls  and 
ceased  to  be  an  attorney  at  the  time  the  jurisdiction 
of  the  court  ia  exercised  against  him." 

Aasigneo  or  other  successor  in  interest.  This  pro- 
ceeding being  highly  penal  and  quasi  criminal,  it 
has  been  held  that  it  may  not  be  resorted  to  by  an 
assignee  of  the  claim,***  or  by  an  administrator  de 
bonis  non,  although  the  money  constitnted  assets  of 
the  deceased.**^  But  this  disability  of  an  assignee 
or  other  successor  in  interest  has  been  denied,*'  and 
where  the  relation  of  atti»ney  and  client  has  been 


SS,  89  A  162;  Murray  v.  Lisotte,  81  R. 
I.  509.  77  A  231;  Pelrce  v.  Palmer,  SI 
R.  I.  492,_77  A  201,  AnnCa8l912B  181. 

Ens.— -^n  re  Hulm,  [1892]  2  Q.  B. 
2<1. 

N.  B.— Eix  p.  Klerstead,  It  N.  B. 
4«S. 

Ont.-«WU80U  V.  ISeatty.  9  Ont  A. 
149. 

63.  Texas  V.  White,  10  Wall.  (TJ. 
8.)  488,  19  U  ed.  992;  Tate  v.  Field, 
so  N.  J.  Eq,  42,  46  A  9S2  [rev  on 
Other  crounds  62  N.  J.  Eq.  796,  48  A 
9961;  Strons  v.  Mundy,  52  N.  J.  Eq. 
SSS.  SI  A  <11;  In  re  Kenne^.  120  Pa. 
497.  14  A  397,  «  AmSR  724 ;  Balsbaash 
V.  Fraier,  19  95;  Krlckau  v.  Wll- 
Uams,  86  R.  I.  85.  89  A  152.  To  same 
effect  Robb'a  Eat..  «  Pa,  Co.  644;  In 
ro  Harvey.  14  Phila.  (Pa.)  287. 

[a]  Wlwt  la  dlalioaerty^Falae. 
exorbitant,  and  unreasonable  charges 
made  by  an  attorney  constitute  such 
dishonest,  oppresstve,  and  illesal  con- 
duct as  will  authorize  summary  pro- 
ceedlncs  against  him.  Tate  v.  PHeld, 
60  N.  J.  Bq.  42,  46  A  962  [rev  on  other 
grounds  62  N.  J.  Bq.  79S,  48  A  996]. 

5«.  Hawkins  v.  Smith.  66  Qa.  571; 
Union  Bldg.,  etc.,  Assoc.  Soder- 
qnlst.  115  Iowa  696,  87  NW  488; 
Bowlinv  Green  Sav.  Bank  v.  Todd,  68 
N.  T.  489;  Uatter  of  Wolf,  61  Hun 
407.  4  NTS  389;  Ackerman  v.  Waye- 
ner.  8  NTS  457;  Matter  of  Chittenden, 
4  NTSt  606,  26  NYWklyra^  408  [aft 
lOS  N.  T.  679  mem,  IS  NIC  930  mem]. 

[a]  Appeal  from  JnAgmmnt, — It  Is 
no  answer  to  a  rule  on  an  attorney 
to  show  cause  why  he  should  not  pay 
over  money  collected  after  judgment 
agralnst  him  that  he  has  appealed 
from  such  Judgment.  HcMath  v. 
Maus  Bros.  Boot,  etc.,  Store,  16  SW 
879.  12  KyL  952. 

as.  Cal. — Bninlngs  v.  Townsend, 
139  Cal.  187,  72  P  919. 

Coto. — ^Hatter  of  Browne,  8  Colo. 
65S. 

Ga, — Haden  v.  Lovett,  13S  Ga.  S88, 
65  SE  853,  18  AnnCas  114  and  note; 
Hayeood  v.  McKende.  119  Ga.  466, 
4«  SE  624  [clt  Cyc];  Haygood  v. 
Haden,  119  Ga.  468.  46  SE  626. 

Ill^Peo.  V.  Allison,  68  111.  161. 

By. — Mercer  County  Bd.  of  Ekluca- 
tlon  V.  Allin,  184  Ky.  763,  121  SW  676. 

Mich. — Peo.  V.  Tryon,  4  Hlch.  665. 

liflsa — McCreary  v.  Hoopes,  26 
Miss.  428;  Sloan  v.  Johnson,  22  Miss. 
47;  Banks  v.  Case,  2  Miss.  298. 

Mo. — Dorsey  v.  Metropolitan  St.  R. 
Co.,  143  Mo.  A.  428.  128  SW  17. 

N.  J.— Koeniff  v.  Harned,  13  A  236; 
Bullock  v.  Anglemann,  82  N.  J.  Eq. 
£3,  87  A  627  (relation  not  changed  by 
^vlng'  note  and  mortgage);  Crane  v. 
Gurnee,  76  N.  J.  Eq.  104.  71  A  338. 

N.  T. — In  re  Niagara,  etc.  Power 
Co..  208  N.  T.  498.  97  NE  88,  88  LRA 
NTS  207,  AnnCaal91SB  234  [rev  143 
App.  Dlv.  919  mem,  127  NTS  1134 
memi;  In  re  Langslow,  1«7  N.  T.  314. 
80  KB  fiaO;  Aluaan^B.  v.  Wyokoff,  U7 


App.  Div.  392.  142  NTS  389;  Slgmund 
Contracting  Co.  v.  Montegrlffo,  158 
App.  Div.  374.  138  NTS  610;  Minne- 
sota Phonograph  Co.  v.  Tomllnson, 
148  App.  Div.  56,  132  NTS  1068  [aff 
212  N.  T.  674  mem,  106  NE  1036 
mem];  Matter  of  Htrshbach,  72  App. 
Div.  79.  76  NTS  117;  Matter  of  Red- 
mond, 64  App.  Div.  464.  66  NTS  782, 
8  NTAnnCas  309;  Matter  of  Curtis,  51 
App.  Div.  484.  64  NTS  691;  Matter 
of  Hlllebrandt,  88  App.  Div.  191,  68 
NTS  362,  6  NTAnnCas  190;  Harris  v. 
Elliott.  19  App.  Div.  60,  46  NTS  916; 
Matter  of  Schell,  68  Hun  440,  12  NTS 
790  [app  dism  128  N.  T.  67,  27  NE 
967];  Matter  of  Husson,  26  Hun  130, 
62  HowPr  368  [all  89  N.  T.  618  mem]; 
Hess  V.  Joseph,  80  N.  T.  Super.  609; 
Peo.  V.  Feenaugbty,  51  Misc.  468,  101 
NTS  700  (relation  presumed);  In  re 
Hammann,  87  Misc.  417,  75  NTS  776; 
In  r«  Mcintosh,  112  NTS  613;  Bowen 
V.  Smldt.  20  NTS  735;  Matter  of 
Sardy,  19  NTS  575;  Matter  of  Attor- 
ney, 68  HowPr  162;  Matter  of  Dakin, 
4  HIU  48. 

„Oh.— liongworth  v.  Handy,  2  Dlsn. 
76. 

Pa. — In  re  Kennedy,  120  Pa.  497, 
14  A  897,  «  AmSR  724. 
^^R.  I.— Krickau  v.  Williams,  8«  R.  I. 

M'l"50l.\¥=AlSr^'-"""^  " 

Utah.— .Snelson  v.  Pickard,  IS  Utah 
436,  66  P  89. 

Eng. — In  re  A  Solicitor.  [1907]  2 
K.  B.  639;  Matter  of  Aitkin.  4  B.  A 
Aid.  47,  6  ECL  384,  106  Reprint  865; 
Ex  p.  Cnifton,  6  Dowl.  P.  C.  818;  In  re 
Faithorne,  3  D.  &  1,.  648;  In  re  Hil- 
liard.  2  D.  &  L.  919. 

Man. — Matter  of  Osier.  Man.  t 
Wood  206. 

Ont.— Wilson  v.  Beatty,  12  Ont.  A. 
262;  Re  McBrady.  19  Ont.  Pr.  37. 

Am  to  partlM  to  prooMdlsff  see  In- 
fra I  274. 

[a]  The  falliiM  to  show  the  ex- 
IMeww  of  the  relation  la  fatal  to  the 
right  to  bring  the  proceeding,  and 
the  defect  cannot  be  auppllad  by  per- 
mitting the  petitioner  to  fulfill  the 
obligations  which  may  exist  in  favor 
of  the  attorney  against  some  other 
client.  In  re  Niagara,  etc..  Power  Co., 
208  N.  T.  498,  97  NE  83,  38  LRANS 
207.  AnnCasl918B  234  [rev  143  App. 
Div.  919  mem,  127  NTS  1134  mem]. 

[b]  Xo  dlstlnotloB  between  attoi^ 
■eys  and  oonaaeL — There  is  no  dis- 
tinction between  attorneys  and  coun- 
sel In  respect  of  the  power  of  the 
court  to  punish  summarily  for  mis- 
conduct. Niven's  Trial,  1  Wheel.  Cr. 
(N.  T.)  837  note. 

[c]  Ontalde  parttos.— An  attorney 
cannot  by  a  summary  proceeding  be 
compelled  to  pay  money  Into  court 
so  that  outside  parties  can  litigate 
their  right  to  it.  Baldwin  v.  Fobs,  18 
Nebr.  80,  19  NW  496;  Trammefl  v. 
Shropshire,  22  Tex.  327.  But  see  De 
Woolfa  V.  ,  2  Chit.  88,  18  ECL  507 


(where  It  was  held  that  a  summary 
application  may  be  supported  against 
an  attorney  by  an  agent,  although  he 
has  no  authority  to  receive;  and  the 
court  will  compel  the  payment  into 
court  for  the  benefit  of  parties  Inter- 
ested). 

[d]  Attorney  of  nonresident  tfU- 
snt^The  facts  that  the  petitioners 
are  residents  of  a  nelghDorlng  sUte 
and  are  absent  from  the  state  do  not, 
standing  alone,  relieve  them  from  the 
necessity  of  verifying  their  own 
statements,  nor  authorise  an  attorney 
upon  his  own  application,  based  upon 
the  unsworn  and  ex  itarte  statements 
of  his  clients,  to  institute  a  summary 
proceeding  of  this  character  against 
another  attorney  at  law.  Matter  of 
Curtis.  51  App.  Div.  434.  64  NTS  691. 

[e]  If  the  acent  of  an  attorney 
does  wronff  the  client  cannot  make  a 
summary  application  against  the 
agent.    Ex  p.  Jones,  2  Dowl.  P.  C.  161. 

56.  Union  Bldg..  etc..  Assoc.  v. 
Soderquist,  115  Iowa  696,  87  NW  438; 
State  v.  Morgan,  80  Iowa  413,  45  NW 
1070. 

B7.   Matter  of  Ney  Co.,  114  App. 
Div.  467.  99  NTS  982. 
68.   In  re  lAngslow,  167  N.  T.  814, 

60  NE  690. 

n.  Matter  of  Bumham,  68  Misc. 
876.  109  NTS  988. 

Attorneys  fabjeot  to  dlabamant 

see  supra  S  88. 

60.  White  V.  Ward,  157  Ala.  84S, 
47  S  IfiG.  18  LRANS  568;  Haygood  v. 
Hadf-n.  119  Ga.  463.  46  RK  625;  Mat- 
ter of  Schcll.  58  Hun  440,  12  NYS 
7S0  faff  :2?<  N.  Y.  67.  27  NE  957J; 
Hes.s  V,  JoHfph.  30  N.  T.  Super.  609; 
Bowcn  V.  Sriiiiit,  20  NTS  735;  Long- 
worth  V.  K.'indv.  2  Disn.  (Oh.)  75. 

81.  White  V.  Ward,  157  Ala.  345. 
47  S  166.  IS  LRANS  568;  Sloan  v. 
Johnson,  22  MIrs.  47  (holding  that. 
Wherf  an  adniini.strator  placed  a  note 
for  collection,  {h<'  jiroTicrty  of  hia 
Intestate,  in  tha  hands  of  attorneys 
and  they  collected  It,  and  the  probate 
court  afterward  revoked  the  admlnis- 
trator's  letters  and  appointed  an- 
other administrator,  the  latter  could 
not  maintain  the  summary  motion 
against  the  attorneys  for  refusing  to 
pay  over  the  money  thus  collected). 

6S.  Schell  V.  New  Tork.  128  N. 
T.  67.  69.  27  NE  957  (where  the  court 
said:  "If  we  were  permitted  to  look 
Into  the  opinion  of  the  General  Term 
for  the  ground  of  reversal  and  de- 
nial of  the  relief.  It  would  appear 
that  the  court  was  of  the  opinion  that 
an  assignee  of  the  client  was  not  en- 
titled to  this  remedy.  While  It 
would,  we  think,  be  difficult  to  show 
that  the  Supreme  Court  has  not  the 
power  to  entertain  the  proceedings, 
even  upon  the  application  of  an  as- 
signee. It  certainly  could,  in  the  ex- 
ercise of  its  discretion,  decline  to  use 
It,    and    that    may    have    been  the 

f round  of  the  decision  appealed 
rora");  Matter  «t  9>PAll)P.n^  64  App. 
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ATTORNEY  AND  CLISNT 


[§§  265-266 


oieated  between  snch  aangnee  and  the  attoTnejf 
there  i»  of  course  no  qnestion  as  to  his  i^t  to 
maintain  the  proceeding.'" 

Awodate  attomars.  The  relation  of  attorney  and 
elknt  doea  not  exist  between  attorneys  associated 
in  the  conduct  of  litigatim  so  as  to  justify  a  snm- 
mary  proceeding  to  enforce  a  division  of  feea  or 
coats.** 

"BsmsUmm  to  mla.  hi  a  few  cases  it  faaa  been 
held  that,  while  the  power  is  usually  invoked  to 
eompd  attorn^  to  do  justice  toward  their  clients 
in  matters  connected  with  litigation,  it  may  be  exa> 
eised  to  compel  the  performance  of  duties  to  others 
than  dients.**  Thus  an  attorney  who  by  fraud  pro- 
cures from  the  court  an  order  by  which  he  obtains 
money  from  a  party  may  be  proceeded  against  aum- 


marily,  even  though  suefa  party  is  not  his  client.** 
Beyond  this  the  court  has  power  to  make  disciplin- 
ary orders  to  remedy  breaches  of  professional  duty, 
independent  of  the  rights  of  clients  and  otims.** 
266]  (b)  Profesiioiial  Olianujtir  of  BeiatiM. 
Hot  onl^  must  the  relation  of  attorney  and  (dicnt 
have  existed  between  the  partiei^  but  this  relatiim 
most  also  have  been  inofessional  in  eharaeter.** 
The  courts  will  not,  by  a  summary  proeeeding,  en- 
force ordinary  oontraetual  or  business  obligatkos,** 
such  as  might  be  performed  by  an  agent  who  is  lut 
an  attorney  or  oouaelor.**  Similarly  it  has  been 
held  that  the  courts  will  not,  on  such  application, 
cmnpel  an  att<nnay  to  pay  money  in  satiKfaetiim  of 
an  ordinary  debt.^^  This  summary  jurisdieticm  is 
not  confined  to  matters  arising  out  of  litigation,  bnt 


Dlv.  464,  ««  NTS  788  (where  it  !■ 
■aid:  "while  It  Is  undoubtedly  true 
that  the  relation  of  attorney  and 
client  must  have  existed  at  the  time 
of  the  reception  of  the  money  hy  the 
attorney,  yet  It  does  not  follow  that 
a  successor  In  Interest  from  the 
party  may  not  maintain  a  summary 
proceeding  to  compel  payment  over 
by  the  ;ittornej-,  even  though  the 
conventional  relation  does  not  and 
has  never  existed  between  them.  The 
successor  In  Interest  may,  neverthe- 
less, succeed  to  all  of  the  remedies 
which  were  possessed  by  the  original 
party  to  compel  payment  of  tlie 
money.  Schell  v.  New  York,  12S 
T.  67,  27  NE  957.  decided  this,  bat 
did  not  extend  the  doctrine  beyond  it, 
and  this  exception  did  not  bring  the 
caM  In  conflict  with  the  rule  an- 
nounced In  Hatter  of  Knapp,  S5  S. 
T.  284"):  Trammell  v.  Shropshire,  22 
Tex.  827  (holding  that  the  statute 
srantlnff  the  Bammary  remedy 
asalnat  attorneys  extends  as  well  to 
the  ease  of  an  administrator  for 
whom,  or  for  whose  Intestate,  the  at- 
torney has  collected  money  which 
the  administrator  la  entitled  to  re- 
ceive, as  to  any  other  party).  Bee 
also  Murray  v.  Johnston,  «  N.  R  697 
(holding  that  the  court  will  not  com- 
pel an  attorney,  on  a  summary  ap- 
plication, to  pay  over  the  proceeds 
of  a  Judgment  to  a  person  claiming 
as  assignee  unless  the  latter's  right 
Is  clear). 

[a]  Tnurtee  la  bankruptcy.— 
Where  an  attorney  collected  moneys 
for  a  corporation,  and  there  had 
been  no  settlement  or  accounting  be- 
tween him  and  the  corporation  when 
It  made  a  general  assignment,  and 
no  settlement  was  had  with  the  as- 
signee and  thereafter  the  assignor 
went  Into  bankruptcy,  the  trustee  In 
bankruptcy  was  entitled  to  maintain 
an  application  in  the  supreme  court 
to  compel  the  attorney  to  pay  over 
the  moneys.  In  re  Klein,  101  NTS  663. 

63.  Gillespie  v.  MulhoUand,  12 
Hlsc  40,  42,  82  NTS  33  [afC  8  Misc. 
611.  28  NTS  764]  (where  an  applica- 
tion to  compel  an  attorney  to  pay 
over  money  collected  by  him  was 
granted.  It  appearing  that  the  origi- 
nal owner   of  the   claim,   who  em- 

Sloyed  the  attbrney,  agreed  to  trans- 
er  It  to  the  petitioner  pending  the 
action  for  its  collection,  but  was  ad- 
vised by  the  attorney  not  to  do  so  at 
that  time,  and  the  assignment  was 
therefore  not  executed  until  judg- 
ment was  recovered.  The  court  said: 
"In  the  present  case  the  transfer  of 
the  claim  in  suit  was  proposed  and 
accepted  during  the  pendency  of  the 
action,  with  the  knowledge  of  the  at- 
torney, who  advised  against  a  formal 
assignment  being  made  at  that  time, 
but  having  notice  of  the  Intention 
and  rights  of  the  parties  he  must  be 
held  to  have  prosecuted  the  action 
for  the  benefit  and  on  behalf  of  the 
real  party  In  Interest,  the  proposed 
assignee,  and  so  the  relation  of  at- 
torney and  client  was  thus,  in  a 
measure,  created  between  them.  The 


assignment  of  the  Judgment  subse- 
quently made  was  merely  to  carry 
into  effect  the  prior  arrangement,  of 
which  the  attorney  had  notice"). 

04.  Haden  v.  LovetL  133  Oa.  388, 
66  BE  853,  18  AnnCas  114;  Downs  v. 
Davis.  118  Iowa  529.  S5  NW  781; 
Dorsey  v.  Metropolitan  St.  R.  Co..  143 
Mo.  A.  428,  128  SW  17;  Matter  of 
Hlrshbach,  72  App.  Dlv.  79.  76  NTS 
117;  Dalley  v.  wellbrock,  66  App. 
Div.  523,  72  NTS  848;  Matter  of  Cat- 
tus,  42  App.  Dlv.  134,  69  NTS  65; 
Taylor  v.  Long  Island  R.  Co.,  38  App. 
Dlv.  695,  56  NTS  665  (where  the 
court  held  that  one  attorney  was  not 
entitled  upon  a  summary  applica- 
tion to  compel  the  payment  to  him 
by  another  attorney  or  a  portion  of 
the  costs  received  In  an  action).  And 
see  Infra  S  335  text  and  note  81. 

[a]  "OUmOr  as  used  In  Oa,  Civ. 
Code  (1696)  i  4416  providing  that., 
where  an  attorney  retalnn  money  of 
his  client,  he  Is  liable  to  rule  as  a 
sheriff  is,  does  not  embrace  an  at- 
torney who  employed  another  to  as- 
sist him  In  litigation  to  which  the 
former  was  not  a  party  and  only  in- 
terested by  reason  of  his  fee  being 
contingent  upon  winning,  and  the  lat- 
ter cannot  be  ruled  by  the  former  for 
refusal  to  pay  over  money.  Haden  v. 
Lovett,  133  Ga.  888,  65  SE  868,  18 
AnnCas  114. 

eS.  Hess  V.  Conway.  92  Kan.  T87, 
142  P  253. 

ee.  Wllmerdings  Fowler,  14 
AbbPrNS  249  [mod  55  N.  T.  «41 
mem], 

07.  Hess  V.  Conway,  92  Kan.  TS7, 
142  P  263  (where  the  court  was  act- 
ing in  Its  own  behalf  to  secure  the 
return  of  money  belonging  In  Its  cus- 
tody). 

[a]  meason  for  role. — "The  prin- 
ciple ...  Is  that  the  Court  has  a 
punitive  and  disciplinary  Jurisdiction 
over  solicitors,  as  being  officers  of 
the  Court,  which  Is  exercised,  not  for 
the  purpose  of  enforcing  legal  rights, 
but  for  the  purpose  of  enforcing 
honourable  conduct  on  the  part  of 
the  Court's  own  officers.  That  power 
of  the  Court  Is  quite  distinct  from 
any  legal  rights  or  remedies  of  the 

Sarties,  and  cannot,  therefore,  be  af- 
ected  by  anything  which  affects  the 
strict  legal  rights  of  the  parties,  .  ,  . 
So,  If  a  solicitor  obtains  money  hy 

ftrocesa  of  law  for  his  client,  quite 
rrespeetlve  of  any  legal  liability 
which  may  be  enforced  against  him 
by  the  client,  he  Is  bound.  In  per- 
formance of  his  duty  as  a  solicitor, 
to  hand  It  over  to  the  client,  unless 
he  has  a  valid  claim  against  it.  If 
he  spends  it,  or  if.  still  having  it, 
he  refuses  to  hand  It  over,  he  com- 
mits an  offence  as  an  officer  of  the 
Court,  which  offence  has  nothing  to 
do  with  any  legal  right  or  remedy 
of  the  client."  In  re  Grey,  [1892]  2 
Q.  B.  440,  443  [quot  Heas  v.  Con- 
way, 92  Kan.  787,  797,  142  P  258]. 

66.  Matter  of  Malcom,  129  App. 
Div.  226.  113  NTS  666:  Matter  of  Ney 
Co.,  114  App.  Dlv.  467,  99  NTS  962; 
Matter  of  Hlllebrandt.  It  App.  DlT. 


191,  63  NTS  852.  6  NTAnnCas  190;  In 
re  Hammann,  S7  Misc.  417,  76  NTS 
776;  Grant  v,  Chester.  17  HowPr  (N. 
T.)  260;  Krickau  v.  WUlIams,  86  B. 
I.  85,  89  A  162. 

[a]  Vearely  direetlsg-  as  attorasy 
to  ein^oy  a  prootov  to  obtain  pro- 
bate of  a  will  is  not  such  employ- 
ment of  him  In  the  character  of  an 
attorney  as  will  give  the  court  sum- 
mary Jurisdiction  over  him  with  re- 
spect to  moneys  received  by  him  to 

Eay  the  proctor.  Ex  p.  Cowle,  S 
'owl.  P.  C.  600. 

69.  Dorsey  v.  Metropolitan  St.  R. 
Co..  148  Mo.  A.  428,  128  SW  17:  In 
re  Niagara,  etc..  Power  Co.,  20S  N. 
T.  493.  97  NE  33.  38  LRANS  SOT, 
AnnCasl918B  234  and  note  [rev  113 
App.  Dlv.  919  mem.  127  NTS  113* 
mem];  In  re  Langslow,  167  N.  T. 
314,  60  NE  690  {mod  52  App.  IMv.  685 
mem,  66  NTS  1135  meml;  Hitching! 
V.  Wyckoff.  167  App.  Div.  892,  142 
NTS  889;  Hatter  of  Malcom.  129  Adv. 
Dlv.  826.  118  NTS  666;  Hatter  of  Ney 
Co..  114  App.  Dlv.  467,  99  NTS  9SX: 
Matter  of  Curtis,  SI  App.  Dlv.  424. 
64  NTS  691:  Harris  v.  Blllott,  19  App. 
Dlv.  60,  46  NTS  916;  In  re  Falr- 
thome.  8  D.  &  L.  648  (where  the 
court  said:  "There  Is  no  doubt  that 
If  a  man  give  an  undertaking,  the 
mere  fact  of  his  being  an  attomey 
does  not  make  it  an  undertaking  ae 
attorney,  so  as  to  render  him  am«i- 
able  to  the  summary  Jurisdiction  of 
this  Court");  In  re  HiUIard,  2  D.  « 
L.  919,  920  (where  Coleridge.  J...  said: 
"The  Court  does  not  Interfere  merely 
with  a  view  of  enforcing  contracts, 
on  which  actions  might  he  brought. 
In  a  more  speedy  and  less  expensive 
mode;  but  with  a  view  to  securing 
honesty  in  the  conduct  of  Its  officera. 
in  all  such  matters  as  they  undertake 
to  perform  or  see  performed,  when 
employed  as  such,  or  because  tbey 
are  such  officenO.*.  Ex  p.  Clifton,  5 
Dowl.  P.  C.  218:  WUson  v.  Beatt77S2 
Ont.  A.  252. 

[a]  Koaer  horxoved  by  aa 
toraey  from  »  ^lant  who  had  sought 
his  advice  as  to  investing  It,  when 
he  delivered  to  her  mortgages  to  se- 
cure Us  payment,  one  of  which  he 
afterward  Induced  her  to  surrender 
and  satisfy  to  enable  him  to  sell  the 
property,  and  stated  that  he  would 
replace  It  by  another  just  as '  cood. 
which  he  failed  to  do.  cannot  be  said 
to  have  been  received  In  hla  profes- 
sional character.  In  re  Husson.  26 
Hon  (N.  T.)  180.  Compare  Grant  t. 
Chester,  17  HowFr  (N.  tT)  260. 

70.  Haygood  v.  HcKensie,  119  Ge. 
466.  46  SB  624;  In  re  Niagara,  etc. 
Power  Co..  203  N.  T.  498,  97  NE  SS, 
38  LRANS  207,  AnnCa8l913B  224 
[rev   143   App.   Dlv.    919   mem.  127 

NTS  1184  mem];  In  re  H  ^  87  N. 

T.  521:  Hatter  of  Ney  Co.,  114  App. 
Div.  467,  99  NTS  982;  In  re  Dakin.  < 
Hill  (N.  T.)  42. 

[a]  Broker. — ^Where  the  attorney 
acted  merely  as  broker  the  summary 
remedy  was  denied.  Hatter  of  Sardy, 
19  NTS  675. 

n.   Koenic  T.  Bamad.  (N.  J.  Ch.) 
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extends  to  any  ease  Then  tbe  es^loyment  is  so 
eonneoted  with  professional  eharaeter  as  to  afford 
the  presnmption  that  that  eharaeter  formed  the 
ground  of  employment  by  the  client.^' 

[i  267}  (3)  TWstimrs  or  Fumit  of  Other  Bem- 
edy.  The  fact  that  the  client  has  a  l^al  remedy 
for  the  recovery  of  the  money  does  not  afleot  the 
right  of  tbe  court  to  see  that  its  own  officer  does 
not  act  contrary  to  his  dnty.^*  But  proceeding  by 
action  for  the  money  collected  is  eonsidered  as  a 
waiver  of  the  right  to  tbe  summary  reliefs*  If 
saeb  an  action  has  been  commenced,  the  client  must 
first  discontinue  before  proceeding  summarily 
and,  if  tbe  client  has  proceeded  to  judgment  in  an 
ordinary  action  for  money  collected,  it  operates  as 
a  merger  of  tbe  relation  of  attorney  and  client  into 
that  of  debtor  and  creditor  and  is  a  bar  to  the  sum- 
mary proceeding  for  enforcement  of  payments* 
But  tbe  contrary  has  also  been  held.^^  A  summary 
proceeding  is  no  bar  to  a  reoovery  in  an  ordinary 
action.** 

[(  268]   (4)  JnriidlGtioii  ud  Trnia.  The  eourt 

13  A  2S6;  Matter  of  NeTllle,  71  App. 
DlT.  102.  76  NTS  688;  In  re  Haakln, 
18  Hun  (N,  T.)  48;  Bowen  v.  Smldt, 
20  NTS  73B;  Lamoreux  v.  Morris.  4 
HowPr  <N.  T.)  245;  Bohanan  v. 
Peterson,  9  Wend.  (N.  Y.)  503  (where, 
after  the  collection  of  the  money,  the 
attorney  with  the  consent  of  hie 
client  appropriated  the  money  to  his 
own  use.  the  client  taking  his  note 
for  the  amount,  and  the  oourt  held 
that  the  relation  of  debtor  and  cred- 
itor only  existed  between  the  par- 
ties) :  VVindsor  v.  Brown,  16  R.  I. 
182.  9  A  1S5,  2  AmSR  8»2. 

jQdnMMt  OeMoT  Md  orsditov  see 
Infra  |  267  text  and  note  76. 

7SL  Iowa. — Elmanuel  v.  Cooper,  153 
Iowa  672.  18»  NW  1064,     ^  „ 

Kan.— Hess  v.  Conmy,  92  Kan.  787, 
142  P  253.  „ 
N.  J. — Bullock  V.  Angleman,  82  N. 
J.  Eq.  28,  87  A  627;  Lynde  v.  Lyndo. 
64  N.  J.  Bq.  736.  52  A  694.  97  AmSR 
692.  68  LRA  471.     ^  ^  ^ 

N.  T.— Matter  of  Day,  1B6  App. 
Dlv,  864,  142  NTS  62;  Matter  of  Ney 
Co.,  114  App.  Div.  467,  99  NTS  982; 
In  re  Husson.  26  Hun  130:  Wolfe  v. 
Hack.  81  Misc.  186.  142  NTS  433: 
Peo.  V.  Feenaughty.  61  Misc.  468.  101 
NTS  700:  In  re  Hammann,  37  Misc. 
417.  76  KYB  775;  In  re  Mcintosh,  112 
NYiS  51S;  Grant's  Case.  8  AbbPr  357; 
Grant  v.  Cheater,  17  HowPr  260;  In 
r«  Dakin.  4  Hill  42;  Ex  P.  Staats,  4 
Cow.  76.  But  see  Grwigler  v. 
Hughes.  66  N.  T.  Super.  846  (holdlns 
that  the  court  has  power  over  an 
attorney  only  so  far  as  relates  to 
his  conduct  In  an  action  In  court). 

B_  I. — ^Anderson  v.  Bosworth,  15  K. 
I.  443.  445.  8  A  339.  2  AmSR  910 
(where  Durfee,  J.,  said:  "The  sum- 
tnaJ7  Jurisdiction  evidently  origi- 
nates In  the  disoipllnary  power  which 
the  oourt  has  over  attorneys  as  ofll- 
cera  of  the  court.  The  opinion 
seems  to  have  been  prevalent  at  one 
time  that  the  jurisdiction  extended 
only  to  attorneys  employed  as  such 
in  suits  depending  in  court,  to  hold 
them  to  their  duty  in  such  suits;  but 
a  more  Ulwral  view  has  obtained,  and 
It  is  now  well  settled  that  the  juris- 
diction extends  to  any  matter  in 
which  an  attorney  has  been  employed 
by  raason  of  his  professional  char- 
acter." The  court  went  on  to  say: 
"In  seneral  the  Jurisdiction  applies 
only  between  attorney  and  client,  but 
it  ia  not  confined  strictly  to  that  re- 
latlon"). 

Kns. — Matter  of  Attkin.  4  B.  &  Aid. 
47.  6  ECL.  384,  106  Reprint  866;  Mat- 
ter of  Knight.  1  Blng.  91,  8  ECL  417. 
160  Reprint  88:  In  re  Falrthorne,  3 
D.  &  U  648;  In  re  0«e,  2  D.  A  U  9^7; 
fix  p.  Watts.  1  DowL  P.  a  612:  Hat- 
ter Of  I«ord,  2  Scott  181,  80  BCL  626. 


tal  I^orA  SaatwOaa'a  ml*. — "When 
an  attorney  Is  employed  in  a  matter 
wholly  unconnected  with  his  profes- 
sional character,  the  court  will  not 
Interfere  in  a  summary  way  to  com- 
pel him  to  execute  faithfully  the 
trust  reposed  In  him.  But  where  the 
employment  Is  so  connected  with  his 
professional  character  as  to  afford  a 

?resumption  that  hfa  character 
ormed  the  ground  of  his  employ- 
ment by  the  client,  there  the  court 
win  exercise  this  Jurisdiction."  Mat- 
ter of  Aitkin,  4  B.  &  Aid.  47.  49.  6 
ECI.  384.  106  Reprint  865  Iquot  or 
referred  to  In  Matter  of  Day.  166 
App.  Div.  864,  142  NTS  62;  Peo.  v. 
Feenaughty,  61  Misc.  468,  101  NTS 
700:  In  re  Hammann,  87  Mlso.  417, 
76  NTS  775;  In  re  Holntosh,  112 
NTS  6131. 

[b]  Honw  Tsosfnd  to  larrMt, — 
Where  an  attorney  received  money 
to  Invest  on  bond  and  mortgage,  but 
did  not  do  so,  and  it  appeared  that 
he  would  not  have  been  employed 
had  he  not  been  an  attorney,  he  was 
liable  to  be  summarUy  required  on 
motion  to  repay  it  Grant's  Case,  8 
AbbPr  (N.  T.)  357. 

73.  DigKS  V.  Thurston,  39  App.  (D. 

C.  )  267;  Union  Bldg.,  etc..  Assoc  v. 
Soderqulst.  116  Iowa  695.  87  NW  433; 
In  re  Qrey.  [1892}  2  Q.  B.  440.  See 
supra  I  264. 

74.  Butcheri^  Union  Slaughter- 
House.  etc«  Co.  v.  Crescent  City  Live- 
stock Ltandln^  etc.,  Co.,  41  La.  Ann. 
865.  6  S  608  JCottrell  v.  Flnlayson,  4 
HowPr  (K.  T.)  242,  2  CodeRep  116; 
Bohanan  v.  Peterson.  9  Wend.  (N.  T.) 
508.     See  also  Dean  v.  BIgelow,  19 

D.  C.  570  (boldlog  that  a  rule  will 
not  be  eranted  against  an  attorney 
to  compel  him  to  pay  over  money  col- 
lected for  a  client,  where  the  client 
has  filed  a  bill  in  equity  against  the 
attorney  for  the  same  purpose  and 
the  suit  is  ready  for  bearing).  But 
see  Gabriel  v.  ScbllUnger  Fire  Proof 
Cement,  etc.,  Co.,  24  Misc.  313.  52 
NTS  1127  (holding  that  where,  on 
an  attorney's  failure  to  pav  costs 
with  money  his  client  paid  nim  for 
that  purpose,  the  client  paid  them, 
%nd  secured  a  Judgment  therefor 
against  the  attorney,  execution  on 
which  was  returned  unsatisfied,  a 
summary  proceeding  to  compel  him 
to  repay  the  money  ny  motion  in  the 
cause  In  which  the  attorney  was 
retained  was  not  barred  by  the 
client's  pursuit  of  his  remedy  by 
action). 

75.  Butchers'  Union  Slau^ter- 
House,  etc.,  Co.  V.  Crescent  City  lilve- 
Stock  Landing,  etc.,  Co.,  41  La.  Ann. 
366,  6  8  608. 

'  76.  ButoherS*  Union  SlauKhter- 
Bouse,  etc,  Cp.  v,  Cresoent  Otj  wto- 


vill  not  entertain  a  Bwtion  touching  the  oondoot 
of  an  attorney  unless  it  i^tpears  that  he  is  an  attor^ 
ney  of  tbe  eourt,  or  that  the  transaotion  arises  in 
part  at  least  out  of  a  case  before  tbe  oonrt.^*  The 
question  of  jurisdiction  necessarily  depends  to  some 
atent  at  least  upon  what  the  duties  are  which  are 
assumed  the  attorn^."**  Where  tbe  money  is 
received  with  reference  to  some  proceeding  in  court, 
tbe  court  in  which  that  proceeding  is  pending  has 
exclusive  jurisdiction  to  entertain  such  a  motion."*^ 
Where  a  proceeding  of  this  oharact^  is  instituted 
for  breach  of  duty  by  the  attorney  not  connected 
with  any  proceeding  in  court,  it  should  be  instituted 
in  the  county  of  his  residence.*'  A  court  may  re- 
quire its  own  attorney  to  do  bis  duty,  although  the 
transaction  in  question  arose  in  litigation  in  another 
court.*'  The  same  is  true  in  the  case  of  an  attorney 
of  another  court  practicing  in  the  eourt  which  exer- 
cises tbe  summary  jurisdiotion.^*  But  a  state  court 
has  no  jurisdiction  to  compel  an  attorney  to  pay 
over  money  collected  by  him  under  process  of  a 
federal  court."  Where  a  partionlar  eourt  is  given 

Stock  Landing,  etc,  Co.,  41  La.  Ann. 
866.  6  S  608;  Chevalon  T.  Schmidt, 
11  Rob.  (La.)  91;  Cottrell  v.  Flnlay- 
son, 4  HowPr  (N.  T.)  242;  Windsor  v. 
Brown.  15  R.  I.  182.  9  A  135.  2  AmSR 
892;  Ex  p.  White  Sewing  Mach.  Co., 
31  N.  B.  237.  Compare  Gabriel  v. 
Schlllinger  Fire  Proof  Cement,  etc* 
Co»_24  Mlso.  313.  52  NTS  1127. 

77.  In  re  Grey,  [18921  2  Q.  B. 
440. 

78.  Burgraf  v.  Byrnes,  94  Minn. 
418.  103  NW  216;  Coopwood  v.  Bald- 
win. 26  Miss.  129. 

79.  Pole  v.  Groves,  4  Jur.  339; 
Matter  of  Lord.  2  Scott  131,  30  ECL 
625. 


(a1    A  Judg*  at  cbaiaberB  cannot 
consider  an  application   against  an 
attorney  unless  there  Is  a  cause  in 
court.    Ex  p.  Higgs,  1  Dowl.  P. 
495. 

[b]  Wlwr*  only  one  uember  of  a 
firm  has  beem  admitted  In  the  oourt, 

and  there  is  a  neglect  of  duty  on  the 
part  of  the  firm,  the  court  has  no 
summary  jurisdiction  except  as  to 
the  member  who  has  been  admitted. 
Cheshire  v.  Tyler.  7  Jur.  704. 

80.  Emanuel  t.  Cooper,  153  Iowa 
672,  133  NW  1064. 

n.  Emanuel  v.  Cooper,  163  Iowa 
572.  133  NW  1064;  Union  Bldg..  etc.. 
Assoc.  v.  Soderqulst,  116  Iowa  696, 
87  NW  438;  Thomas  v,  Roberts.  6 
Dana  iKy.)  189;  Grangler  v.  Hughes, 
66  N.  T.  Super.  646;  Ex  p.  Ketcnum, 
4  HIU  m.  T.)  664. 

SB.  Emanuel  v.  Cooper,  166  Iowa 
672,  166  NW  1064;  Union  Bldg.,  etc. 
Assoc.  V.  Soderqulst,  115  Iowa  696. 
87  NW  483. 

83,  Lynde  v.  Lynde,  64  N.  J.  Eq. 
736.  52  A  694,  97  AmSR  692,  68  LRA 
471  [rev  (Ch.)  50  A  6591;  Batteraon 
v.  Osborne.  18  NTS  431;. Ex  p.  Boden- 
ham.  8  A.  ft  E.  969,  36  ECL  929.  112 
Reprint  1105;  In  re  Greaves,  1 
Cromp.  &  J.  374  note,  148  Reprint 
1466  note;  In  re  Paterson.  1  Dowl.  P. 
C.  468. 

[a]  AotiOB  In  other  state.^ — An  at- 
torney collecting  money  for  his  client 
may  be  compelled,  by  summary  pro- 
ceedings, to  pay  over  the  same  as 
well  where  such  moneys  were  collect- 
ed In  a  proceeding  instituted  in  an- 
other state  as  in  domestic  actions. 
Batterson  v.  Osborne,  18  NTS  431. 

84,  Lynde  v,  Lynde,  64  N.  J.  Eq. 
736,  52  A  694,  97  AmSR  692,  58  LRA 
471  [rev  (Ch.)  60  A  669];  Evans  v. 
Duncombe.  1  Cromp.  &  J.  872,  148 
Reprint  1466;  Thompson  v.  Gordon, 
4  D.  &  L.  49. 

85,  Thomas  v.  Roberts,  6  Dana 
(Ky.)  189.  See  also  Matter  of  Fors- 
ter,  49  Hun  114.  1  NTS  619  (holding 
that  the  fact  that  defendant  Is  an 
attorney  and  an  officer  of  the  sv- 
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jnriBdiction  of  the  proeeeding  statnte,  it  mnat  be 
iuBtituted  in  aeoordaace  thenwith.** 

[i  269]  (6)  ProMdim"— (»)  In  OonenL  The 
stunmaiy  power  o£  the  eonrt  mnBt  be  invoked  1^ 
^kplication  in  the  action  in  which  the  allied  mis- 
oondaet  was  committed,  and  not  in  an  action  against 
the  attorney  to  reeorer  for  snch  miseondoet.**  But 
the  papers  should  not  be  entitled  in  the  action,  the 
application  being  dehon  the  action  and  in  no  sense 
a  step  or  proceeding  in  the  action.'* 

270]  (b)  r«m  Of  ProceedlBf.  The  form  of 
the  proceeding  is  generally  related  by  statute.  It 
may  be  attaehment  for  contempt,*^  disbarment,*^ 
or  execution  against  the  property.**  The  proceeding 
may  be  begun  by  affidavit  or  petition  and  order  to 
show  cause;**  and  a  traverse  of  an  attorney's  answer 
to  a  money  rule  may  be  filed  at  any  time  before  the 
rale  Ib  discharged.** 

Signature  and  verification.  The  petition  should 
be  signed  and  verified  by  the  petitioners  themselves, 
when  this  is  possible.*" 

271]  <c)  Oonditlons  Precedent— aa.  Demand. 
Money  collected  by  an  attortiey  for  his  client  must 
be  demanded  before  the  client  can  move  for  an  at- 
tachment for  its  nonpayment.**  The  proper  de- 
mand is  for  the  gross  sum  collected  by,  and  in  the 
hands  of,  the  attorney,  although  he  is  entitled  on 
a  settlement  to  retain  a  part  as  compensation.*^ 

[$  272]  bb.  Security.  Unless  required  by  stat- 
ute no  security  is  necessary  before  commsneing 
suDUuary  proceedings.** 


[$  273]  (d>  DofusflB.  Being  a  mere  snbstitnte 
for  the  ordinary  action  at  law,  a  snmraary  inraeeed- 
ing  is  subject  to  all  the  defenses  which  might  be 
made  to  an  ordinuy  action  in  regard  to  the  sanw 
matter,**  and  it  is  not  neransary  to  pay  the  money 
into  court  as  prelimtnanr  to  the  allowance  of  a  de- 
fense on  the  merits.'  Thus  an  attorney  may  plead 
as  a  defense  that  he  did  not  receive  or  collect  the 
money  demanded,'  or  that  it  had  been  mmidied 
in  his  hands  by  a  creditor  of  the  client.'  But  good 
faith  in  withholding  money  eolleeted,*  or  the  asio- 
tion  of  a  lien  by  the  attorney,*  or  the  refusal  of  the 
client  to  give  a  receipt  *  has  berai  held  to  be  do 
answer  to  a  summary  t^vplieation  to  eompel  the 
payment  of  such  money. 

Statute  of  Uadtotioiu.  The  special  raoeeeding  is 
intended  to  take  the  place  of,  and  afford  a  more 
sure  and  speedy  remedy  than,  the  ordinary  aetioii 
at  law,  and  it  is  barred  by  the  statute  of  limitatiMu 
if  the  action  at  law  is  barred.* 

[i  274]  (e)  Parties."  Where  a  single  member 
of  a  firm  of  attorneys  is  summarily  proceeded 
against  for  moneys  belonging  to  a  client,  the  other 
members  of  the  firm  are  proper,*  but  not  neees- 
sary,'*  parties.  Persons  holmng  liens  upon  the 
fund  in  the  attorn^ 'a  hands  are  necessary  pa^ 
ties." 

Joinder  of  parties.  Where  an  attorney  has  col- 
lected separate  claims  belonging  to  different  per- 
sons, they  cannot  unite  in  tme  summary  proceeding 
against  him.*' 


preme  court  does  not  give  auch  court 

iuriadiction  in  a  proceeding  against 
ilm,  by  motion,  to  recover  certain 
warrants  drawn  payable  to  petition- 
era,  received  by  him  as  attorney  and 
counselor  of  the  court  of  commis- 
sioners of  Alabama  claims,  and 
which  he  retains  under  a  claim  of 
lien,  made  In  good  faith). 

86.  Hacdonald  t.  State,  14S  Ala. 
101.  S9  S  267. 

87.  Jnrr  trial  see  Juries  [24  Cyc 
m  text  and  notes  84.  86]. 

88.  Qrangler  v.  Hughes,  56  N.  T. 
Super.  S46.  I  NTS  828. 

88.  Hess  V.  Joseph,  SO  N.  T.  Super. 
C09. 

90.  Qa. — Smith  v.  McLendon,  6« 
aa.  623:  Smith  v.  Bush,  68  Ga,  121. 

Ind. — ^Hettren  v.  Jayne.  8»  Ind.  468, 
13  AmR  281.  ,  „ 

N.  T. — Forstman  v.  Schulting,  108 
N.  T.  110.  IB  NE  886;  Bowling  Green 
■Bav.  Bank  v.  Todd.  62  N.  T.  489:  Mat- 
ter of  McBride,  6  App.  DIv.  876,  89 
NTS  679;  Feo.  v.  Brotherson.  36  Barb. 
662:  Matter  of  Gardner,  66  Misc.  272, 
106  NTS  417:  Peo.  v.  PeenauRhty,  51 
Misc.  468,  101  NTS  700:  Wllmerdfngs 
V.  Fowler.  14  AbbPrNS  249  [mod  55 
N.  T.  641  mem];  Cottrell  v,  Fin- 
layson,  4  HowPr  242,  2  CodeRep  116; 
Bohanan  v.  Peterson.  9  Wend.  M3; 
Bx  p.  Staats,  4  Cow.  76;  Peo.  v.  Wil- 
son, 5  Johns.  S6S;  Peo.  v.  Smith,  S 
Cal.  221,  Col.  &  C.  Cas.  497;  Matter 
of  Bleakley,  6  Paige  Sll. 

Oh. — Cotton  V.  Ashley,  11  Oh.  CIr. 
Ct.  47.  5  Oh.  CIr.  Dec.  6. 

Man. — Re  A.  B.,  8  Man.  116. 

Ont.— Re  Solicitor,  21  Ont.  L.  26S, 

16  OntWR  237;  Carruthers  V.   , 

Taylor  (U.  C.)  243. 

N.  W.  Terr. — In  re  Harris,  8  Terr. 
Jj.  106. 

91.  U.  S.— Jeffries  t.  Laurie.  23 
Fed.  786. 

Colo. — Matter  of  Browne,  2  Colo. 
668. 

Ind. — Dawson  v.  Compton,  7  Blachf. 
421. 

^^N.  T.— Matter  of  Bleakley,  6  Paige 

Ont. — Re  Brldgman,  IS  Ont.  Pr. 
232. 

As  to  Olsbamieiit  8«aMMlto  see  au- 

IMra  SI  36-98. 


88. 

98. 


Smith  V.  Bush.  68  Ga.  121. 


MalBllle  V.  Leonard,  102  App. 
Dlv.  867,  92  NTS  6S6  [aflf  181  N.  T. 
668  mem,  74  NE  1120  mem];  Brad- 
bury V.  Bliss,  23  App.  Dlv.  606,  48 
NTS  912;  Rose  v.  Whiteman.  62 
Misc.  210,  101  NTS  1024;  Peo.  v. 
Feenaughty,  61  Mlso.  468.  101  NTS 
700:  Matter  of  Sardy.  19  NTS  KT&. 

94.  Lane  t.  BrinSOU,  It  Oa.  A. 
760.  78  sa  726. 

98.  Hatter  of  Curtia.  61  App.  Dlv. 
434.  64  NTS  691  (holding  that  the 
mere  fact  that  the  clients  reside  Ih 
another  state  and  are  absent  will  not 
authorise  their  attorney  to  Institute 
such  proceedings). 

96.  McCarley  v.  White.  144  Ala.  662, 
39  S  978:  Macdonald  v.  State.  143  Ala. 
101,  39  S  267;  Cottrell  v.  Finlayson,  4 
HowPr  (N.  T.)  242.  2  CodeRep  116; 
Ex  p.  Ferguson.  6  Cow.  (N.  T.)  696. 
But  see  Taylor  v.  Armstead,  3  Call 
<7  Va.)  200  (holding  that,  on  mo- 
tion against  an  attorney  for  money 
received  by  him  for  his  client,  If 
notice  is  regularly  given,  and  he  ap- 
pears and  contests  the  claim,  plain- 
tiff Is  not  bound  to  prove  a  demand 
and  refusal  to  pay). 

[a]  raUnx*  of  reoord  to  Show  de- 
auwdv— Where  the  sole  point  of  the 
answer  Is  a  denial  that  the  money 
was  collected,  and  th«  answer  Is 
found  by  the  Jury  to  be  untrue,  the 
Judgment  making  absolute  the  rule 
will  not  be  disturbed  because  the  rec- 
ord contains  no  evidence  of  demand. 
Smith  V.  Bush.  58  Ga.  121. 

9T.  Macdonald  v.  State,  148  Ala. 
101,  89  8  267. 

98.  Union  Bldg.,  etc..  Assoc.  v. 
Soderqulst,  115  Iowa  696,  87  NW  433. 

•9.  White  v.  Ward,  157  Ala.  346. 
366.  47  S  166,  18  LRAN8  668  (where 
it  was  said:  "While  a  summary  pro- 
ceeding Is  more  expeditious,  It  could 
never  nave  purposed  the  ignoring  of 
defenses,  since  no  one  can  be  de- 
prived of  life,  liberty,  or  property, 
except  by  due  process,  which  implies 
and  requires  a  full  and  fair  hearing 
by  an  impartial  tribunal");  Jones  v. 
Miller.  1  Swan  (Tenn.)  161. 

[a]  Sst-off.'— A.n  attorney  may  In- 
sist upon  a  set<off,  or  any  other  de- 
fense which  he  might  have  made  to 


an  action.  If  that  form  of  r«medy  had 
been  adopted.  Dunn  v.  Vannerson.  S 
Miss.  579:  Jones  v.  Miller,  1  Swan 
(Tenn.i  151. 

I.  White  V.  Ward,  157  AU.  345, 
47  S  166,  18  LRAN8  668  loren  Hae- 
donald  T.  State,  141  Ala.  181,  89  S 
267], 

8.  Macdonald  v.  Stats,  148  Ala. 
101,  89  8  267.  And  see  supra  |  2C4 
text  and  note  46. 

[a]  Bstoppel  to  vlMia  Sttoh  As- 
foasOi — ^Where  an  attorney  aasomed 
control  over  money  payable  to  hi* 
client  under  a  Judgment,  but.  Instead 
of  taking  the  money  Into  his  possM- 
slon.  directed  the  actual  custodian  of 
the  fund  to  pay  It  to  a  third  person 
for  the  client  8  iMneftt,  be  cannot 
claim,  in  opposition  to  a  summary 
proceeding  to  compel  him  to  pay  over 
such  money,  that  he  did  not  receive 
it.  Kent  v.  Rockwell,  89  Hun  88.  14 
NTS  1041. 

8.   Gwing  T.  Freeman,  188  Oa.  811, 

30  SE  637. 

4.    See  supra  I  264  text  and  note 

B.  Matter  of  Ftncke,  «  Daly  <N. 
T.)  Ill;  Gillespie  v.  MulhoUand,  II 
Misc.  40,  88  NTS  S3. 

8.  Longworth  v.  Handy,  2  Disa 
(Oh.)  76  {holding  that  the  doty  l> 
absolute  to  pay  on  demand,  and  the 
law  Imposes  no  obligation  on  a  part; 
receivinf  mon^  to  gtv%  an  acqirit- 
tanca  for  It). 

T.  Peo.  V.  Brotherson,  88  Barlk.  (S, 
T.)  662;  Van  Tassel  T.  Van  TasMi, 

31  Barb.  (N.  T.)  489. 

8.  Aa  to  wlio  mar  Isvok*  ttmatj 
see  supra  I  266. 

9.  Nodlne  v.  Hannum,  1  Aluk> 
302. 

10.  Matter  of  Wolf,  Bl  Hvn  4IT.  4 

239 

II.  Matter  of  Forster,  49  Hun  IK 
1  NTS  619  (holding  that.  In  a  pro- 
ceeding against  an  attorney  to  re- 
cover warrants  received  by  him  as 
such  and  retained  In  Kood  faith  for 
the  protection  of  rights  which.  M 
petitioners  allege,  do  not  exist,  the 
persons  claiming  such  tights  tMros 
are  necessary  parties). 

18,  Hatter  of  Forster.  49  Hun  Hi 
1  NTB  819. 


For  l««tr  oasM,  dsrtfopaMato  and  cbaavas  in  the  law  sea  cnmnlatlTs  Annotations,  same  tJtIo,  Mfe  and  iia±«  numW. 
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[$  275]  <f)  Evidence.  The  evidence  on  the  hear- 
ing must  be  sneh  as  is  admissible  in  oivil  actions;^' 
hence  ex  parte  affidavits  are  inadmissible.^*  The 
answer  of  an  attorney  to  a  role  against  him  for 
money  collected  is  not  evidence  for  him  except  so 
far  as  it  is  responsive  to  the  role.^'* 

[i  276]  (g)  MaUers  I>eteniii]UtUe.  In  a  sum- 
aiary  proceeding  the  court  has  the  power  to  adjust 
any  set-off  which  an  attorney  may  have  on  aocount 
of  fees  or  other  cha^a  due  to  him  in  conneotion 
with  the  proceeding  in  whiefa  he  received  the  money 
in  question,  or  as  the  result  of  any  other  services 
for  which  he  has  a  lien  on  money  of  his  client  com- 
ing into  his  hands."  This  power  will  not  be  ezer^ 
eised,  however,  where  the  attorney  offered  no  evi- 
dence as  to  the  value  of  his  services.^^ 

[(  2r7]  (h)  Befennce.  The  court  may  direct 
a  reference  to  hear  and  report  on  the  questions 
arising  on  a  summary  application  to  compel  an  at- 
torney to  pay  over  money  collected,*^"  sueh  as  the 
value  of  the  attorney's  services,'"  the  amount  due 
to  the  client,'^  and  the  character  of  the  employ- 
ment.'^ Where  the  matter  in  dispute  can  be  decided 
readily  and  properly  ,  by  the  court,  there  is  no  oeca- 
sion  ifor  a  reference."  On  motion  to  require  an 
attorney  to  prosecute  an  action,  an  order  of  refer- 
ence to  determine  the  amount  to  which  the  attorney 


is  entitled  as  fees  should  not  be  made,  this  matter 
being  properly  the  subject  of  a  separate  motion.'^ 
In  a  proceeding  of  this  character  the  court  must 
determine  the  controversy,  and  it  may  order  a  ref- 
erence only  for  the  purpose  of  assistance  to  itself 
in  that  regard.  It  cannot  shift  the  whole  matter 
to  a  referee.^*  If  a  reference  is  ordered  the  mat- 
ter must  come  back  to  the  court  on  the  report  of 
the  referee  for  final  determination,  and  the  report 
ma^  be  adopted  or  disregarded  and  a  different  de- 
cision made  on  the  facts.^" 

278]  (i)  Judgment  or  Order.  Such  a  pro- 
ceeding, instituted  by  petition,  is  not  an  action  but 
a  special  proceeding,  and  no  formal  jud^ent  can 
be  entered  thereon.^'  The  client,  if  clearly  entitled 
to  relief,  will  be  granted  an  order  in  his  favor  which 
will  be  a  final  determination  of  the  attorney's 
rights;"  but,  if  his  right  is  not  manifest,  his  com- 
plaint will  be  dismissed  without  prejudice  to  his 
right  to  proaecnte  his  elaim  in  the  ordinary 
way,"* 

279]  (J)  Appeal.  An  appeal  in  such  a  ease 
is  in  the  nature  of  a  certiorari  and  brings  up  only, 
the  record.'* 

280]  (6)  Uaamr*  of  UaUUtr.  An  attorney 
is  not  answerable  in  a  summary  proceeding  against 
him  for  failure  to  pay  over  moneys  collect«l  for 


18,     TTnlon   Bldff.,   ate,  Assoe,  T. 
Soderquiat,  115  Iowa  695,  87  NW  433. 

[  a  1  XUnitrattoBS. — ( 1 )  Evidence 
of  the  Judgment  debtor's  financial 
condition  at  the  time  oC  the  collec- 
tion Is  relevant  to  show  the  value  or 
the  attorney's  services  and  the  proper 
amount  to  be  retained  by  blm  there- 
for. Boyett  V.  Payne,  Hi  Ala.  475. 
37  S  58fi.  <2)  In  proceedings  Insti- 
tuted by  a  transferee  of  a  Judgment, 
the  order  of  the  owner  of  the  Judg- 
ment directing  the  attorney  to  turn 
over  the  fund  to  the  transferee  Is 
admissible.  Boyett  v.  Payne,  supra. 
(3)  Where,  In  proceedings  for  sum- 
mary Judgment  against  an  attorney 
falllns  to  pay  over  money  collected 
by  him  in  an  action  by  the  state 
aninat  a  third  person  for  taxes,  a 
demand  on  the  attorney  by  the  attor- 
nay-general  of  the  state  was  shown, 
the  error  In  admitting  evidence  of  a 
demand  by  the  tax  commissioner  was 
harmless.  Macdonald  v.  State,  143 
Ala.  101,  89  S  257. 

1*.  tjnlon  Bldg.,  etc.  Assoc.  y. 
Soderquiat.  116  Iowa  6BB,  87  NW  433. 
!«.  Foater  Bold.  58  Qa.  221. 
ral  AdaiMoBa  by  (atlvre  to  rt- 
^w^-^An  anawer  filed  by  an  attorney, 
Settlna  up  affirmative  matter,  aoee 
not  cast  any  additional  burden  upon 
complainant,  and  the  averments  of 
the  anawer  are  not  to  be  regarded  as 
admitted  because  no  reply  v/as  filed 
thereto.  State  V.  Horgan.  80  Iowa 
413.    45  NW  1070. 

le  Emanuel  Cooper,  153  Iowa 
572  133  NW  1064;  Union  Bldg.,  etc., 
AjMoc.  V.  Soderqulst,  115  Iowa  696, 
STPJW  433:  Wolfe  V.  Hack,  81  Mlac. 
185  142  NTS  433;  In  re  Grey.  [1892] 
2  O.  B.  440.  Compare  Pelrce  v. 
Palmer,  31  R.  I.  432.  77  A  201.  Ann 
CaslSlZB  181  (where  there  was  a  rea- 
sonable dispute  as  to  the  facts).  And 
see  supra  S  264  text  and  note  62. 

ral  Bxisteaoe  of  speolal  agrse- 
xyjmvrt. — Upon  summary  application 
for  the  payment  of  money  collected 
by  a.n  attorney,  the  court  may  de- 
termine as  to  the  existence  of  a  spe- 
cial asreement  fixing  the  rate  of  the 
attorney's  compensation  for  proae- 
cutinK*  the  action.  Porter  V.  Parmly, 
as  N    Y.  Super.  219. 

rbj  Jkjnowi't  of  oompenaattoB. — On 
a.  motion  to  compel  an  attorney  to 
nav  over  to  his  clients  moneye  re- 
^fv^A  by  blm  in  excess  of  what  he 
l«  entitled  to  for  bis  services,  where 
It  app**"  wbat  servloea  the  attorney 


had  performed,  the  court  has  only  to 

^l^s^*^  'ifcSfer^6 

17.  Emanuel  v.  Cooper,  153  Iowa 
572.  133  NW  1064. 

18.  Matter  of  Martin.  73  App.  tWv. 
50r..  77  NTS  192;  Matter  of  Flncke,  6 
Daly  (N.  Y.)  Ill;  GiUesple  v.  Mul- 
holland,  12  Mtsc,  40,  33  NYS  33. 

19.  Matter  of  Ernst.  64  App.  DlV. 
36:!.  6G  NTS  620;  Matter  of  Keen,  «» 
MiMC.  374,  79  NYS  857. 

1 11 1  Indefinite  claim. — Tn  pro- 
ceedings against  an  :iit<irii<'v  to  com- 
pel him  to  deliver  property  In  his 
possession  belonging  to  plaintlfF, 
where  It  appears  that,  although  the 
attorney's  claim  Is  exceedingly  indefi- 
nite, yet  some  amount  may  be  due 
him   by  reason   of  his  retainer  by 

Stain  tin,  a  reference  is  properly  or- 
ered  to  ascertain  the  amount  there- 
of, giving  plaintiff  the  option  of 
making  a  deposit  aufflclent  to  secure 
whatever  amount  may  be  established 
on  the  reference.  Taylor  Iron,  etc., 
Co.  V.  Higglns,  20  NTS  746  [afT  187 
N.  T.  605  mem,  33  Nfl]  744  mem]. 

ao.  Matter  of  Baby.  SO  App.  Dlv. 
226,  51  NTS  662. 

81.  In  re  Hammann,  87  Ulsc.  417, 
75  NTS  776. 

Sa.  Matter  of  Borkatrom,  83  App. 
Dlv.  7.  71  NTS  451  (aff  188  N.  T. 
639  mem,  61  1127  menil:  Water- 
bury  v.  Endrldn.  5  NTS  S^4  (hold- 
ing that  on  petition  to  compel  an  at- 
torney to  pay  over  money  collected 
which  be  claims  a  right  to  retain  In 

fiayment  for  services  rendered,  where 
t  appears  that  the  attorney  had  ren- 
dered his  bill  for  such  services  up 
to  a  certain  date,  which  had  been 
fully  paid,  and  the  value  of  his  serv- 
ices since  that  date  can  be  readily 
ascertained,  it  is  proper  for  the  court 
to  decide  that  value,  allow  the  attor- 
ney to  retain  It,  and,  without  ap- 
pointing a  referee,  order  him  to  pay 
over  the  balance). 

S3.  Lutkert  v.  Lulkert,  102  App. 
Dlv.  53.  92  NTS  97. 

04^  Cartier  v.  Spooner,  118  App. 
Dlv.  842.  103  NTS  505. 

ta]  Befarenea  to  oonunlttea  of 
bar,— In  summary  proceedings  against 
an  attorney  referred  by  the  court  to 
a  committee  of  the  bar,  such  commit- 
tee is  simply  a  body  created  by  the 
court  to  assist  it  in  the  Investiga- 
tion, and  the  court  cannot  delegate 
any  of  its  own  powers  to  auch  com- 


mittee, and  cannot  empower  It  to 
compel  the  attendance  of  parties  or 
witnesses,  nor  to  administer  an  oath 
to  those  who  do  appear  before  it, 
and  the  report  of  such  committee 
can  never  be  used  as  the  basis  of  an 
order  against  the  attorney  either  for 
the  payment  of  money  or  for  his  dis- 
cipline, but  its  only  proper  use  is  as 
a  report  of  a  preliminary  investiga- 
tion made  to  determine  if  the  matter 
calls  for  a  hearing  before  the  court. 
Pelrce  v.  Palmer,  31  R.  I.  432,  77  A 
201,  AnnCasl912B  181. 

as.  Cartier  v.  Spooner,  118  App. 
Dlv.  342,  103  NTS  505;  Jones  v. 
Gilbert,  117  App.  Dlv.  776,  102  NTS 
983. 

[a]  Keaxiaf  of  r«i»ort — Where, 
upon  the  return  of  an  order  requir- 
ing an  attorney  to  show  cause  why 
he  should  not  be  punished  as  for  a 
contempt  because  of  his  failure  to 
pay  over  to  his  client  moneys  col- 
lected for  him,  a  reference  is  ordered, 
the  court  may,  upon  the  coming  in 
of  the  report,  appoint  a  day  for  the 
hearing  thereon,  and  direct  that  an 
attachment  issue  against  the  attor- 
ney, returnable  upon  the  day  of  the 
hearing,  for  the  purpose  of  securing 
his  presence  thereon.  Matter  of 
Stelnert.  24  Hun  <N.  T.)  246. 

fl6.  Cartier  v.  Spooner,  118  App. 
Div.  342,  103  NTS  605. 

87.  Pelrce  v.  Palmer,  31  R.  I,  4S2, 
77  A  201,  AnnCasl912B  181. 

[a]  In  WaahlBirtoB  under  Rem- 
ington &  B.  Code  11  137.  138,  an 
order  requiring  an  attorney  to  de- 
liver Instruments  to  clients  under  the 
penalty  of  commitment  for  contempt 
upon  the  clients  fUlng  a  bond  for  the 
payment  of  any  attorney's  llena  la 
properly  entered  without  determining 
the  amount  of  the  attorney'a  fee.  In 
re  Eighth  Ave.,  8S  Waah.  398,  144  P 
533. 

88.  Shanley  v.  McManus,  124  App. 
Div.  986.  109  NTS  434  [mod  57  Misc. 
8,  107  NTS  913]  (holding  that  the 
order  should  provide  that  It  shall 
not  be  a  bar  to  any  action  by  the 
client  against  the  attorney  to  recover 
the  money);  Peirce  v.  Palmer,  31  R. 
I.  432,  77  A  201,  AnnCasl912B  181. 

88,  Blalbloca's  Pet.,  50  Pa.  Super. 
181. 

[a]  In  Iowa,  under  Code  S>  3826. 
3830.  a  summary  proceeding  on  a 
motion  by  a  client  against  an  at- 
torney is  triable  in  the  supreme  court 
on  errors  only,  and  not  de  novo  as  In 
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more  than  the  stun  aetaally  eolleeted;"*  and  he  can- 
not be  made  liable  for  failing  through  n^igenee 
or  other  cause  to  recover  judgment  for  the  full 
amount  due  to  his  client.'^ 

[$  281]  b.  In  Other  Beepects.  The  summary 
jurisdiction  of  the  courts  over  attorneys  is  not  con- 
fined to  requiring  them  to  pay  over  money  collected 
by  them,  but  embraces  authority  to  compel  them  to 
do  whatever  other  specific  acts  it  may  be  incumbent 
upon  them  in  their  capacity  of  attorneys  to  per- 
form.^' The  court,  from  general  principles  of  equity 
and  policy,  will  always  look  into  the  dealings  be- 
tween attorneys  and  their  clients,  and  guard  the 
latter  from  any  undue  consequences  resulting  from 
a  situation  in  which  they  may  stand  unequal.^' 
Thus  jurisdiction  extends  to  compelling  an  attorney 
to  perform  his  undertakings,'*  even  though  the  ap- 
plicant is  not  the  client  of  the  solicitor  and  the 
undertaking  was  not  given  in  the  course  of  legal 
proceedings,^'  and  there  is  no  suggestion  of  dis- 
honorable or  discreditable  conduct  on  the  part  of 
the  solicitor.^'  The  court  acts  on  the  same  prin- 
ciple whether  the  undertaking  is  to  appear,  to  accept 
declaration  or  other  proceedings  in  the  course  of  the 
cause,  or  to  pay  a  debt  and  eosta.'' 


JMivery  of  dient's  pftpefS.  So  an  attorney  may 
be  compelled  to  deliver  np  doonments  or  seenritin 
belonging  to  his  client,  which  he  retains  without 
authority,**  althon^^  he  cannot  be  required  to 
do  so  where  he  retains  them  under  a  bona  fide 
claim  of  a  lien  for  compensation  due  him  for 
servieee.'" 

Hlsfeasance  or  neglect  of  duty.  It  has  been  bdd 
that  an  attorney  cannot  be  ehai^d  in  this  mode  of 
proceeding  for  any  misfeasance/"  In  England,  how- 
ever, where  n^tigence  or  other  breach  of  duty  is 
committed  by  a  solicitor  in  a  matter  in  which  the 
court  has  jurisdiction,  the  court  may,  and,  if  it  can 
do  full  justice  will,  summarily  order  its  officer  to 
make  good  the  loss  occasioned  by  his  n^Iect  or 
breach  of  duty.**  But  the  limit  of  liability  is  the 
measure  of  the  loss  flowing  from  the  negligence  or 
breach  of  duty.**  The  court  cannot,  merely  because 
the  officer  has  been  guilty  of  miseonduct,  mulct  him 
in  damages.*'  Further,  the  court  will  exercise  its 
summary  jurisdiction  to  prevent  a  breach  of  tnut 
where  there  has  been  a  declaration  of  trust  by  a 
solicitor  in  favor  of  a  person,  even  though  not  his 
client,  which  induces  that  penon  to  alter  hia  posi- 
tion.** 


V.  COUFENSATION  OF  ATTORNEYS 


282]   A.  Bight  to  Oompensatlon— 1.  In  Eng-^ 
land.    In  England  the  rule  is  that  counselors,  ad- 
vocates, and  barristers  have  no  right  to  charge  and 
enforce  the  payment  of  compensation  for  their  serv- 


ices, such  services  being  considered  as  purely  honor- 
ary, and  being  presumed  to  be  rendered  gratui- 
tously.*^  A  di£Ferent  rule  prevails,  however,  with 
regard  to  attorneys,  conveyancers,  and  special  plead- 


equltr  cases.  Phcenlx  Fire  Extln- 
KUlBher  Co.  v.  Sinclair.  151  NW  462. 

aO.  Lanffmade  v.  Glenn,  57  Ga. 
6SE>;  In  re  Mcintosh,  112  NTS  513 
(less  his  reasonable  fees);  Croft  v. 
Hicks,  2<  Tex.  383.  And  see  supra 
I  2S4  text  and  note  46.   

[a]  Allowuto*  of  InterMrt. — ^Where 
a  JuOKinent  recovered  for  a  client  by 
a  firm  of  attorneys  is  paid  to  one 
member  of  the  firm  who  appro- 
priates the  proceeds  to  his  own  use. 
and  the  amount  which  the  client 
owes  the  flrm  for  lesral  services  is 
disputed,  the  order  finding  the 
amount  due  the  olient  and  directing 
its  payment  phould  allow  Interest 
only  from  the-^mmenceinent  of  the 
proceedlnga  STatter  of  Wolf,  51  Hun 
407.  4  NTS  289. 

31.  Croft^v.  Htcks,  26  Tex.  883. 

32.  Barkley  v.  New  Tork  Cent» 
elc.  R,  Co.,  42  App.  Dlv.  B97.  59  NTS 
74L'  jauP  Aitsm  161  N.  Y.  647  mem,  57 
NE  1103  mem];  Merrltt  v.  Lambert, 
10  Paige  (N.  T.)  352;  Pnlorv,  Beery.  8 
OhS&CP  306,  6  OhNP  290;  In  re 
Evans,  22  Utah,  3Rfi.  62  P  913.  83  Am 
Sn  794.  51!  LUA  rTili;  Drapers'  Co.  v. 
Davis,  2  AtU.  ^UTy.  2H  Reprint  580: 
W:ntiT  .if  Ailkin.  I  fi.  &  Aid.  47,  6 
ECL.  -SI,  lOG  lleprlnt  S55;  Slmes  V. 
Glbbs,  6  Dowl.  P.  C.  310. 

83.  Starr  v.  Vanderheyden,  9 
Johns.  (N,  T.)  253.  6  AmD  275. 

34.  Palor  v.  Beery,  8  OhS&CP  306, 
6  OhNP  290;  In  re  Falrthorne,  3  D.  & 
L.  548;  In  re  Hllllard,  2  D.  &  L.  919, 
920  (where  the  court  said:  "It  seems 
to  me  that  the  Court  does  not  Inter- 
fere merely  with  a  view  of  enforcing 
contracts,  on  which  actions  might  be 
brought.  In  a  more  speedy  and  less 
expensive  mode;  but  with  a  view  to 
securing  honesty  in  the  conduct  of 
Its  officers,  in  all  such  matters  as 
they  undertake  to  perform  or  see  per- 
formed, when  employed  as  such,  or 
because  they  are  snch  ofHcers"). 

SB.  United  Min.,  etc.,  Corp.  v. 
Becher,  [19101  2  K.  B.  3«6:  In  re  A 
Solicitor,  [1907]  8  K.  B.  689;  In  re 
Gee,  2  D.  A  L.  997,  1000  (where  the 
court  said:  '*It  Is  said  there  Is  a 
distinction  between  the  case  of  aa 
attorney  who  may  be  called  upon  by 
his  client  to  perform  his  undertak- 


ing, and  that  of  an  attorney,  who  is 
not  acting  in  any  suit  or  action,  and 
who  Is  called  upon  by  the  attorney 
of  another  party;  but  I  can  see  no 
foundation  for  this  distinction,  and  I 
think  the  two  cases  stand  upon  the 
same  ground.  The  question  In  either 
case  is,  has  the  undertaking  which 
It  is  sought  to  enforce,  been  given 
by  the  attorney  in  his  character  of 
attorney  in  the  transaction  In  dis- 
pute"). 

[a]  A  solicitor  wbo  Kuaiaarte— 
paynunt  of  a  AaM  due  from  his  client 
may,  on  default  of  payment  by  the 
client,  be  ordered  by  the  court  in  a 
summary  way  to  pay  the  amount 
himself,  without  any  necessity  on  the 
part  of  the  creditor  to  bring  an  ac- 
tion against  the  solicitor.  In  re  Pass, 
86  Wkly.  Rep.  410. 

86.  TInited  Min..  etc.,  Corp.  v. 
Becher.  [1910]  2  K.  B.  2»<. 

87.  In  re  HillUrd,  2  D.  A  L.  919. 

38.  In  re  H  ,  87  N.  T.  521;  Mat- 
ter of  Wolf.  51  Hun  407.  4  NTS  289; 
Mack  V.  Cohn.  27  Hun  (N,  T.)  463; 
In  re  Husson.  26  Hun  (N.  T.)  180; 
Cotton  V.  Ashley,  11  Oh.  Cir.  Ct.  47, 
5  Oh.  Clr.  Dec.  6. 

88.  Matter  of  Sweeney.  86  App. 
Dlv.  547,  88  NTS  680;  McKlbbln  v. 
Nafls,  76  Hun  344.  27  NTS  723;  Mat- 
ter of  Forster,  49  Hun  114.  1  NTS 
619;  Matter  of  Attorney.  63  HowPr 
(N.  T.)  152  (holding  thkt,  where  a 
summary  application  is  mhde  requir- 
ing an  attorney  to  surrender  papers 
intrusted  to  his  care  which  he  claims 
to  hold  by  virtue  of  a  lien  for  serv- 
ices rendered  to  the  applicant,  he 
cannot  be  required  to  surrender  the 
same  until  the  said  Hen  Is  paid). 

40.  Lombard  v.  Whiting,  1  Miss. 
229. 

41. 
218. 

48. 
213. 

43. 
213 

44.  In  re  A  Solicitor,  [1907]  2  K.  B. 
589. 

48.  Kennedy  v.  Broun,  13  C.  B.  N. 
S.  677.  106  BCL  677.  148  Reprint  268. 
1  EIRC  789;  Moor  v.  Row.  1  Ch.  Rep. 
38,'21  Reprint  501;  Turner '^..-.Phllipps, 


Marsh  v.  Joseph,  [1897]  1  Ch. 
Harsh  t.  Joseph,  [1897]  1  Ch. 
Marsh  V.  Joseph.  [1897]  1  Ch. 


1  Peake  N.  P.  122;  3  Blackatone 
Comm.  28.  See  also  Swinfen  v. 
Chelmsford.  5  H.  &  N.  890,  918  (when 
the  court  said:  "They  have  no  legal 
claim  to  any  remuneration  for  the 
services  they  render,  though  they 
usually  receive  a  fee,  a  honorarlotn. 
and  they  undoubtedly  (In  the  ordi- 
nary course  of  business)  enter  into 
no  express  contract"). 

[a]  •Th*  rwBM  of  llhla  is  not 
that  the  barrister  is  supposed  to  be- 
stow his  services  gratuitously,  but 
that  he  should  be  always  paid  be- 
forehand, because  counsel  are  not  to 
be  left  to  the  chance  whethar  they 
shall  ultimately  get  their  fees  or  not 
— their  emoluments  are  not  to  depend 
on  the  event  of  the  cause."  In  re 
Bayard.  6  N.  B.  859,  S62.  See  also 
Morris  v.  Hunt.  1  Chit.  644,  561,  18 
ECL  298  (where  Bayley.  J.,  said:  *at 
Is  their  duty  to  take  care.  If  they 
have  fees,  that  they  have  them  t>e- 
forehand,  and  therefore  the  law  will 
not  allow  them  any  remedy,  if  they 
disregard  their  duty  in  that  respect. 
The  same  rule  applies  to  the  case  of 
a  physician,  who  cannot  i*<aintain 
any  action  for  his  feetf"). 

[b]  "In  Some,  whence  we  draw 
most  of  our  legal  Inspiration,  there 
Is  no  doubt  that  the  Advocate  as- 
sumed, nominally,  the  function  of  the 
friend  and  patron  of  Justice  in  the 
abstract,  and  of  Its  disinterested  ex- 
pounder on  behalf  of  the  client  whoae 
cause  he  condescended  to  take  In 
hand.  It  would  have  been  beneeth 
hie  dignity  to  appear  to  accept  re- 
muneration for  such  services;  much 
less  to  resort  to  the  courts  to  enforce 
a  claim  for  them.  None  the  less, 
remuneration  on  a  very  liberal  scale, 
under  the  name  of  an  honorarium, 
was  not  only  paid,  but  exacted  by 
them,  and  there  is  no  doubt  tint  it 
was  at  the  Instigatloh  of  the  profes- 
sion itself  that  the  right  to  enforce 
payment  of  fees,  by  suit,  was  taken 
away.  In  order  to  give  to  nraetltSoa- 
ers  the  exeusa  for  issisting  vpm 
payment  In  advance,  which  tncjr  In- 
variably did.  Cicero  boasts  tbat  he 
received,  In  presents  and  legacies,  ftn- 
legal  services  alone,  an  amount  equal 
to  at  least  a  million  dollars  tn  our 


For  lalsr  -imirir.  AarMopBsata  and  iftaagss  In  the  law  see  cumolattare  Annotatfous,  same  title, ; 
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ers  b^w  the  bar.**  Their  fees  are  aseertained  aad 
fixed  by  Btatote  or  rales  of  eonrt  and  are  reoognised 
in  the  taxation  of  the  eoets  of  a  mat."  They  aiet 
by  statute,  anthorized  to  enter  into  eontraets  with 
their  elients  for  the  payment  for  their  servieesy 
ei^er  by  gross  snm,  by  pereent^f  or  as  salary;^" 
but  in  ease  the  services  are  rendered  in  respect  to 
an  aetu>n  at  lav  or  a  suit  in  equity,  the  soticitor 
rnnst  sofamit  his  bill  to  an  officer  of  ihe  eonrtr  to  be 
taxed^  before  he  receives  his  pay. 

283]  2.  In  United  States  and  Oaiiads^. 
Bnle  Stated— (1)  In  GttwraL  In  the  United  States 
members  of  all  branches  of  the  1^1  inof ession  are 
entitled  to  fair  compensation  for  services  rendered 


on  a  contract,  opresa  or  implied,**  and  they  can 
enforce  this  right  by  aetion.**  In  Canada,  in  On- 
tariOf  Quebec,  Nova  Scotia,  and  the  Northwest  Tes- 
ritories  it  is  also  settled  that  a  barrister  may  main- 
tain an  aetim  to  recover  his  fees  fcnr  serviees  ren- 
dered as  eounsel;*^  bnt  in  New  Brunswick  the  rule 
is  otherwise.*'  Where  an  attorney  renders  SCTvices 
voluntarily,  or  in  sueh  a  way  as  to  anthoiiae  the 
inference  that  he  did  not  intend  to  ehazge  therefor, 
snob  serviees  will  be  supposed  to  be  gratnitons,** 
tmlesB  oranpensation  is  e^resaly  stiptUated  for.** 
BlU  or  note  tor  faea.  Even  in  Uiose  jurisdictions 
where  it  has  been  bdd  that  a  eonnselor  at  law  can- 
not recover  a  fee  for  services  rendered,  it  has  been 


currency."  Chrlatln  v.  Lacoste,  2 
Que.  Q.  B.  14S,  147. 

[c]  "In  Tnuw*  almllar  a«ntimentB 
prevailed,  and  although  a  right  of 
action  for  his  services  was  not  actu- 
ally denied  to  the  advocate,  Ita  exer- 
cise provoked  the  unfavorable  criti- 
cism of  the  council  of  the 
Christln  V.  Lacoste,  2  Que.  Q.  B.  142, 
147 

48.  Kersey  v.  CDay,  172  Mo.  B60, 
7a  SW  481;  Poucher  v.  NormMi.  8  B. 
&  C.  744.  10  BJOL  287,  107  Repr^t 
909;  Steadman  v.  Hockley,  16  M. 

653. 

"Legal  practitioners  of  every  class 
In  England  ...  the  Bar  alone  ex- 
cepted, can  recover  their  feea  by  an 
action  at  law."  Per  Lord  Watson  in 
Reg-.  V.  Dojitre.  9  App.  Cas.  745,  752. 

47.  See  Solicitors  Remuneration 
Act  (England)  of  1881;  Judicature 
Acts  of  1873  and  1875.  .  ,  ^ 

48.  Attorneys  and  Solicitors  Act 
of  1870  (33  &  34  Vict,  c  28). 

48.  Murray  v.  Waring  Hat^Mfg. 
Co.,  142  App.  Dlv.  514,  127  NTS  78 
fcit  Judiciary  Law  S  474];  Barry  v. 
Third  Ave.  R.  Co..  87  App.  Dlv.  543. 
84_  NTS  880  [clt  Code  CSv.  Proc.  S 

DeL-^tevens     Monsea,  1  Del. 


127. 


Fla, — Carter  v.  Bennett,  6  Fla.  214. 
Hawaii. — Montgomery  Montgom- 
ery, 2  Hawaii  677.  .  ,  »  . 

Ind.— Miedrelch  v.  Rank,  40  Ind.  A. 
593.  82  NH  117;  Cordes  v.  Bailey,  89 
Ind-  A.  88,  78  NE  678,  1080. 

Kan.— McBratney  v.   Chandler,  22 
Kan.  692,  81  AmR  218.         ^   „  „  „ 
Ky.— Caldwell  v.  Shepherd.  6  T.  B. 
Mon.  889;  Rust  v.  Larue,  4  Lltt.  411, 

^La^S^ihin  V.  BUnki,  134  La.  817, 
64  8  488:  Morrison  v.  Flournoy,  23 
La.  Ami.  598  (even  though  the  client 
did  not  expect  to  pay);  Macarty's 
Succ,  8  La.  Ann.  617. 

Me. — Clay  v.  Moulton,  70  Me._81S. 

Md. — Calvert  v.  Coie,  1  GIH  06.  . 

Mass. — Thurston  V.  Perclval,  1 
Pick.  415;  Buckland  v.  Conway,  It 
Mass.  890.      .  „  „,  . 

Mich.— Bnudiett  v.  Bears,  16  Htcn. 
244 

Mo. — ^Walt  V.  Atchison,  etc,  R.  Co., 
204  Mo.  491,  108  SW  60;  Webb  v. 
Browning,  14  Mo.  864;  Toungv.  Lans- 
nar.   181  ko.. A.  l«0.  112  sV  U. 

fj,  H.--8niItb  v.  Davla,  46  N.  H. 

^^ti.  T. — Ransom  v.  Cutting,  112  App. 
Dlv.  150,  98  NTS  282  [aff  187  N.  Y. 
B28  mem,  80  NB  1119  mem,  188  N. 
y  447,  81  NB  324];  Burke  v.  Baker, 
111  App.  Div.  422,  97  NTS  7«8:  Mat- 
ter of  Smith,  111  App.  Dlv.  23,  97 
NYS  171;  Peering  v.  Schreyer.  110 
App.  Dlv.  200.  97  NTS  14  [rev  on 
other  grounds  186  N.  T.  560  mem,  78 
NTB  751;  Rogers  v.  Polytechnic  Insti- 
tute. 87  App.  Dlv.  81,  84  NTS  12; 
Bennett  v.  Donovan,  83  App.  Dlv.  96, 
ss  NTS  606;  Spencer  v.  Busch,  50 
UlsC  284.  98  NTS  690;  Adams  v. 
Stevens,  26  Wend.  451  [aff  28  Wend. 
571:  "Wilson  v.  Burr,  25  Wend.  386; 
Lgorillard  v.  Robinson,  2  Paige  27h. 

Oh. — Christy  v.  Douglas,  Wright 
48B 

Pa. — BalSbattgh  r.  Fraicc,  12  Pa. 


95;  Walton  v.  Dlckerson,  7  Pa.  377; 
Foster  v.  Jack.  4  Watts  884;  Oray  v, 
Brackearldge,  2  Penr.  &  W.  76.  The 
rule  that  counsel  could  not  sue  for 
compensation  was  once,  however.  In 
vogue.  Lynch  v.  Com..  16  Berg.  &  R. 
368,  16  AmD  582'  Mooney  v.  Lloyd,  6 
Serg.  A  R.  412;  Brackenrldge  v.  He- 
Farlane,  Add.  49. 

8.  C. — Clendlnen  v.  Black.  18  S.  C. 
L.  488,  28  AmD  149;  Gk>ldthwaite  v. 
Dent,  14  8.  C  L.  296  (holding  this 
to  be  true,  although  the  attorney,  by 
rulei  of  court,  was  not  permitted  to 
argue  the  case):  Duncan  v.  Brei- 
thaupt,  12  S.  a  L.  149. 

Tenn. — Ingersoll  v.  Coal  Creek  Coal 
Co.,  117  Tenn.  268,  98  SW  178,  119 
AmSR  1003.  9  LRANS  282,  10  Ann 
Cas  829 ;  Newnan  v.  Washington, 
Mart.  *  T.  79. 

Tex.— Baird  v.  RatcUft,  10  Tex.  81: 
Thomas  v.  Morrlaom,  (Civ.  A)  46  SW 
46. 

Vt.— Brlgga  V.  Oeorgla,  10  Vt.  «8. 

W.  Va.--Camden  v.  McCoy,  48  ,  W. 
Va.  877,  37  SB  637. 

[a]  The  federal  court  held  (1)  In 
1817  that  an  attorney  could  not  re- 
cover at  law  for  services  rendered  as 
counsel,  even  though  he  proved  an 
express  promise  to  pay.  Law  v. 
Ewell,  15  P.  Cas.  No.  8,127.  2  Cranch 
C.  C.  144.  (2)  Subsequently  It  was 
held  that  a  note  given  In  payment  of 
counsel  fees  could  be  enforced. 
Mowat  V,  Brown,  19  Fed.  87. 

[b1  la  vew  Jersey  (1)  the  rule  at 
one  time  obtained  that  counsel  could 
not  sue  for  compensation  (Van  Atta 
,v.  McKlnney.  16  N.  J.  L.  235;  Seeley 
V.  Crane,  16  N.  J.  L.  86).  and  (2)  this 
is  still  true  unless  an  express  agree- 
ment to  pay  a  definite  sum  can  be 
shown  (Bentley  v.  Maryland  Fidelity, 
etc.,  Co..  75  N.  J.  L.  82^  69  A  202.  127 
AmSR  837  and  note,  16  AnnCas  178; 
Hopper  v.  Ludlum,  41  N.  J.  L.  182 

Sappr  Zabrlskle  v.  Woodruff,  48  K. 
.  L.  610,  7  A  8861). 

[c]  "Brery  »ttoni»  luw  the  right 
to  sue  his  olleat  for  his  fees  and  he 
does  not,  to  my  mind,  go  beyond  his 
rights  In  threatening  to  sue  him  for 
such  fees."  In  re  Davis,  2  Hawaii 
Fed.  64,  76. 

[d]  AaUau  for  asrvioes  la  another 
state. — An  attorney  of  another  state 
cannot  maintain  an  action  in  the 
courts  of  New  Tork  for  professional 
services  rendered  in  another  state.  In 
the  absence  of  proof  that  under  the 
laws  thereof  a  lawyer  could  recover 
for  his  services.  Williams  v.  Dodge, 
8  Misc.  317,  28  NTS  729. 

61,  U.  S. — Mowat  v.  Brown,  19  Fed. 
87  (Ontario). 

B.  C. — British  Columbia  Land,  etc., 
Agency  v.  Wilson.  9  B.  C.  412. 

N.  8. — Motion  V.  Brennan,  14  N.  S. 
162,  1  CanLTOccNotes  668. 

Ont. — Armour  v.  Kilmer,  28  Ont. 
618;  McDongall  V.  Campbell.  41  U.  C. 
Q.  B.  832. 

Que. — Amyot  v.  Gugy,  2  Que.  L. 
201;  Christln  v.  Lacoste,  2  Que.  Q. 
B.  142;  Reg.  v.  Doutre,  28  LCJur 
209;  Beaudry  v.  Oulmet,  9  LCJur  158; 
Devlin  V,  Tumblety.  2  LCJur  182; 
Desjardlns  v.  Ducasse,  2  Mont.  Leg, 
N.  270. 

N.  W.  Terr.— Armoor  t.  Dinner,  4 


Terr.  L.  30;  HamUton  v.  McNeill,  2 
Terr.  L.  161. 

[a]    Aooordlnff  to  the  law  of  Qm- 

beo  a  member  oi  the  bar  Is  entitled, 
in  the  absence  of  special  stipulation, 
to  recover  on  a  quantum  meruit  for 
professional  services,  and  he  may  con- 
tract for  any  rate  of  remuneration 
not  contra  bonos  mores,  or  in  viola- 
tlon  of  the  rules  of  the  bar.  Reg.  v. 
Doutre,  9  App.  Cas.  746;  ParadlB  t. 
Bosse,  21  Can,  8.  C  419. 

[h]  Vhsn  u  advocate  appears 
ssnoaauy  IB  Ua  own  out  and  eon*^ 
ducts  it  as  attorney  of  record,  (1)  he 
la  entitled  to  the  usual  attorney's 
fees  as  well  as  to  the  disbursements. 
Banks  v.  Burroughs.  12  Can.  8.  C. 
184;  Qugy  v.  Brown,  11  LCJur  141 

ioverr  Gugy  v.  Ferguson,  11  L.  C. 
09].  (2)  But  an  attorney,  if  he  is 
also  a  barrister,  cannot  tax  a  counsel 
fee  to  himself  for  conducting  his  own 
cause  at  nisi  prius.  Smith  v.  Gra- 
ham. 2  U.  C.  Q.  B.  268.  (3)  In  the 
supreme  court,  advocates  arguing 
their  own  cases  are  not  allowed  fees. 
Langlois  v.  Valln,  3  Montr.  Leg.  N. 
3.?«. 

52.  :vrcT.eotl  V.  VauBluin,  31  N.  B. 
mi:  K<-iT  V.  Burns,  9  N.  R  604;  In 
rL>  Tlayai-f],  6  N,  B.  359. 

53.  Ga. — Vanduzer  v.  McMillan. 
3T  ("la  299 

Ky  — Liliy  V.  P#yrti  64  8W  061,  21 
KyL  1223. 

Minn. — Humphrevs  v.  Jacoby,  41 
Minn.  226,  42  N\V  1059. 

S.  C  — Martin  v.  Campbell,  82  8.  C. 
Eq.  205. 

Ont. — Feterboro  v.  Bumham,  12  U. 
C.  C.  P.  108. 

[a]  Where  a  aoUoltor  la  a  tmstM, 
exeeator,  or  adalaietrator,  neither 
he  nor  his  partner,  on  behalf  of  the 
Arm  of  which  he  la  a  member,  can 
charge  the  trust  estate  with  more 
than  costs  out  of  pocket  for  profes- 
sional work  done  in  connection 
therewith.  In  re  Corsellls.  34  Ch.  D. 
676 :  Re  Mlmlco  Sewer  Pipe,  etc.,  Co.. 
26  Ont.  289. 

[bl  An  AdvDoato  wlw  Mti  for  a 
psraoa  Medy  and  unable  to  assert 
bl8  rights  Without  the  gratuitous  aid 
of  omcers  of  the  law  Is  himself 
deemed  to  have  furnished  his  serv- 
ices and  the  aid  of  his  position  with- 
out fee.  Mathleu  v.  Beauehamp,  11 
Can,  S.  C.  307. 

[c]  An  attorney  may  oondnot  a 
case  gratnltonaly  out  of  ftleadtfUp 
(or  Us  <aient,  and  it  will  not  be 
maintenance.  Clarke  v.  Lee.  9  Ont. 
L.  708.  6  OntWR  681  [cit  Cordery  on 
Solicitors  <2d  ed)  p  232;  Vlner  Abr. 
tit  Maintenance  M  18]. 

[d]  An  attornw  wbo  pvroluuMa 
for  his  own  benefit  will  not,  in  a 
suit  to  declare  a  trust,  be  allowed 
compensation  for  professional  serv- 
ices in  procuring  the  sale  to  be  con- 
firmed. Olson  V.  Lamb,  66  Nebr.  164^ 
76  NW  433,  71  AmSR  670.  _ 

64,  Cicotte  V.  St.  Anne'a  Church 
Corp.,  60  Mich.  552,  27  NW  682  (trus- 
tee of  a  church);  Nlles  v.  MuBsy.  38 
Mich.  61,  20  AmR  670  (mayor  of  a 
city);  Christie  v.  Sawyer.  44  N.  H. 
298  (director  of  corporation);  Bfurkw 
V.  Cairo,  eto.,  R.  Co.^  8  Tbomps.  &  C. 
(N.  T.)  828  (direotw  of  corporation). 
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held  that  an  action  will  tie  iqMm  a  bill  of  ezehangef 
pmnissoiy  note,  or  other  obligation  given  in  eon- 
sideration  of  his  services.'"' 

284]  <2)  Betainlng  Fee.^*  While  it  is  the 
law  in  some  states  that  the  right  to  ehaige  a  retain- 
ing fee  is  limited  to  oases  of  express  stipnlation 
therefor,"'  the  generally  prevailing  rule  is  that  an 
attorney  is  entitled  to  recover  a  retaining  fee  in 
every  case  in  which  he  is  retained,  although  no  snob 
fee  has  been  specially  eontracted  for,''^  and  although 
he  has  not  been  called  upon  to  perform  any  servioe 
in  the  ease.°*  A  retaining  fee  is  intended  to  re- 
munerate counsel  for  being  deprived,  by  being  re- 
tained by  one  party,  of  the  opportunity  of  rendering 
services  to  the  other  and  of  receiving  pay  from 
him,""  and  the  payment  of  such  fee,  in  the  absence 
of  an  express  understanding  to  the  contrary,  is 
neither  made  nor  received  in  payment  of  the  services 
contemplated.'*  It  does  not  follow,  however,  that 
an  agreement  for  a  retainer  ought  to  be  implied 

B6.  Howat  V.  Brown,  19  Fed.  87: 
Mooney  v.  Lloyd.  6  Sers.  A  R.  (Pa.) 
412.    See  senerally  Bills  and  Notra 

daAnvd  M«  lUtatnM  [fti  Cye  ItSK, 

18861. 

87.  WIndett  v.  Unloh  Mut.  U  IiML 
Co..  144  U.  S.  581.  684.  IJ  8Ct  751.  8« 
L.  ed.  BBl  [aft  36  Pad.  888]  (wher« 
the  court  refused  to  allow  a  retainer 
fee  on  the  ground  that  "no  express 
agreement  to  pay  a  retainer  was 
itroved,  and  an  agreement  to  pay  a 
retainer  for  services  which  are  never 
performed  is  not  lo  be  implied"); 
Orr  V.  Brown.  69  F.-d.  216.  16  CCA 
19T  (where  the  fiicts  were  held  to 
show  a  spoci:d  retainf^r);  McLellan  V, 
Havfi>rrt,  72  Mc.  11".  S9  AmR  343; 
Neighbors  v.  State,  41  Md.  478. 

[a]  In  Ontario  it  has  been  neia 
that  a  promise  to  pay  a  retainer  1b 
void.  Re  Solicitor.  32  Ont.  I*  30.  U 
OntWR  a.  If  AWK3M„i*^*5*  ,SSS 

2371 

58^  Roche  v.  Baldwin.  143  Cal. 
186,  76  P  956;  Carter  v.  Baldwin.  96 
Cal.  475.  30  P  595;  Clements  v.  Wat- 
iSn  7  Cal.  A.  74.  93  P  3S5:  Buckles 
^  kortheaat  Kan.  Tel.  Co..  79  Kan. 
84  9*  P  813;  Blackman  v,  Webh.  SB 
Kui.  M8.  17  P  464:  Blair  v.  Coluin- 
blan  Flreprooflng  Co..  191  Mn-sH. 
W  NB  SM;  Alorlch  v.  Brown.  103 

"S!^  Sakht  V.  RuBB.  77  Cal.  410, 
1»  P  698:  TTnion  Sure»,  eto.,  Co.  v. 
Tenney.  200  111.  849,  66  NE  688  [o^ 
102  111.  A.  OB];  Blaokman  V.  Webb, 
38  Kan.  668,  IT  P  464.  Compare  Sev- 
erance V.  BUalllon,  67  Misc.  103,  106, 
121  NTS  627  (where  the  court  aala: 
"The  fee  thus  defined  la  the  so-cauea 
■retainer  out."  The  ordinary  present 
definition  of  a  retaining  fee  or  re- 
tainer Is  different.  It  is  a  payment 
in  advance,  to  cover  future  servicea 
and  dlabursements  until  further  pro- 
vision Is  made.  If  It  Is  not  paid,  and 
no  services  are  rendered,  I  do  not  see 
any  basis  upon  wblch  it  can  be  sued 
for"). 

ra]  B«tiilBiiv  fee  as  eUilunt  of 
Ammif, — The  maker  of  a  note  loft 
with  an  attorney  for  collection,  being 
In  the  ofnce  of  the  latter  In  response 
to  his  request  to  come  to  see  him 
about  it,  wrongfully  took  the  note 
away  and  mutilated  It;  the  attorney 
having  brought  suit  agatnat  him  it 
was  held  error  to  Instruct  the  Jury 
to  add  to  platntlfTs  damages  a  re- 
taining fee.  on  the  ground  that  he 
had  been  deprived  of  the  opportunity 
of  prosecuting  a  suit  on  the  note. 
Dumont  v.  Stnith,  4  Den.  <N.  T.)  810. 

60.  Hatter  of  Sehaller,  10  Daly 
(N.  Y.)  67. 

[a]  Aa,  attenuv  who  la  suvloyed 
to  Mt  H  «k»  gWMsl  aavlsw  of  an 
assignee  for  the  benefit  of  oredltora 


where  all  the  partienlar  Boricea  performed  1^  the 
attorney  are  fully  paid  for.**  And  it  seems  elear 
that  an  attorney  can  charge  only  one  fee  of  thii 
sort  in  a  single  case,  although  if  many  attorneys 
are  employed  in  one  litigation  each  may  stipulate 
for  his  retaining  fee.**  Apart  from  the  technics) 
retaining  fee,  an  attorney  may  always  elaim  and 
receive  reasonable  compensation  in  advance.**  He 
may  also  demand  that  costs  be  paid  or  secured,** 
and,  in  some  instances,  he  may  refuse  to  proceed 
with  pending  actions  unless  past  services  are  paid 
for." 

285]    (3)  Statutory  Fees  and  Taxed  OostL" 

A  judgment  for  costs  is  a  judgment  in  favor  of  the 
party,  not  of  the  attorney,  and  the  money  repre- 
sented by  the  costs  is  the  property  of  the  party.*' 
But  in  some  states,  by  statute,  attorneys  are  entitled 
to  the  taxed  costs.*'  And  of  course  it  is  competent 
for  the  client  to  stipulate  that  the  attorney  shall 


Is  not  entitled  to  eharse  a  retaining 
fee  bi  suits  that  he  la  called  on  to 
conduct  In  the  course  of  his  regular 
duties.  Matter  of  Sohaller,  10  Daly 
Oi.  Y.)  57; 

61.  Saulsbury  V,  American  Vulcan- 
ized Fibre  Co.,  (Del.)  91  A  636.  641 
tcit  Cyc]. 

68.  Suckles  V.  Northeast  Kan. 
Tel.  Qo,  78  K»n.  84.  99  P  81S.  See 
also  jniMdnMUl  V.  Webb,  38  Kan.  668, 
17  P  fvT^tWwre  the  court  specially 
left  opei  tha  question  whether  an 
attorney  may  recover  a  retaining  fee 
and  also  an  addtttonal  amount  for 
services);  Perar  v.  Ijord.  Ill  Mass. 
B04  (where  an  attorney  wno  was  em- 
ployed to  render  aervfoes  throufibout 
a  case,  but  who  after  two  or  three 
consultations  was  not  again  called 
upon  was  held  entitled  to  a  retaining 
fee  In  addition  to  specific  charges  for 
the  consultations);  Eggleaton  v. 
Boardman,  37  Mich.  14  (where  a  sub- 
stantial retaining  fee  seems  to  have 
been  allowed  in  addition  to  tees  for 
services  rendered  throughout  the 
case). 

[a]  Oontpensatlon  in  addition  to 
amonato  fi»  Itemlaea  s«nio*B^"In 

the  case  of  an  attorney  at  law,  or 
other  agent,  acting  for  his  principal 
In  complicated  aliairs.  It  is  mani- 
festly Inconvenient,  if  not  Impracti- 
cable, for  the  agent  to  make  a  specific 


charge  for  every  Item  of  service  ren- 
dered by  him  for  his  principal. 


Al- 


though he  makes  specific  charges  for 
the  more  prominent  and  important 
services  rendered  by  him,  yet  If,  in 
the  course  of  his  agency,  he  performs 
other  services  not  included  In  such 
charsea,  It  la  not  unreasonable  or 
unjust  that  he  should  recover  for 
such  other  services  by  a  charge  for 
commissions  or  in  soma  other  gen- 
eral form.  If  his  latwrs  result  In  the 
collection  of  monMr  by  his  principal." 
Pierce  v.  I^rker,  121  Mass.  40S. 

[b]  A  aidlolioT  who  la  also  oobb- 
sel  will  be  allowed  no  retainlnji  fee. 
In  re  HoBrUie,  2  Ch,  Chamb.  (U,  C) 
153. 

68.  Schnell  v.  Bchlernltsauer.  82 
111.  439;  Morton  V.  Crogban,  1  Cow. 
<N.  T.)  288. 

64.  Young  T.  liSnsnar,  ISS  Ho.  A. 
130,  112  SW  17;  Reed  v.  Hsllor,  B  Uo. 
A.  667. 

65.  Hall  v.  Grouse.  IS  Hun  (N.  T. 
6B7:  Oleason  v.  Clark,  9  Cow 
67;  Castro  v.  Bennet,  2  Johns 
296. 

66.  Avery  v.  Jacob,  IB  NTS  664. 
{a]    wnesre  a  note  Is  slven  for  fn- 

tare  ssrvlosa  to  be  rendered,  the  non- 
payment of  the  note  Justifies  the 
withholding  of  those  services;  and 
where  the  services  rendered  before 
the  maturity  of  the  note  were  worth 
the  amount  of  the  note,  the  party 
rendering  them  is  entitled  to  recover 
tluit  sum  in  an  action  on  the  note. 


n  (N.  T.) 
V.  (N.  T.J 
a.  (N.  T.) 


Cooley  V.  Doherty,  6  I<a.  Ann.  161. 

67.  axfen  anewaneo  of  oosts  see 
Coats  [11  Cyc  184]. 

m  etiadnal  ■rossouMoa,  dlspo^ 
tlon  of  attorney's  fees  taxed  as  costs 
see  Ctests  [11  <&c  2791. 

SS.  U.  S.— Celluloid  Mfg.  Co.  v. 
Chandler.  27  Fed.  9. 

Ark.— Bostlek  v.  Co^  18  Atk.  KM, 

UassL — Dwyer  v.  ESi^  208  Haaa 
196.  94  NB  SSI,  21  Ann&a  1042  and 
note. 

N.  J.— Ely  V.  Peet,  62  N.  J.  Bq.  714, 
29  A  817. 

N.  Y.— Starln  v.  New  York,  lOS  N. 
T.  82,  12  NE  643;  Caccia  v.  laecke. 
128  App.  Dlv.  779.  108  NYS  B42:  Bsrly 
V.  Whitney,  106  App.  Dlv.  S99.  94 
NYS  726;  Mcllvatne  v.  Stelnaon.  90 
App.  Dlv.  77,  86  NYS  889;  Barry  v. 
Third  Ave.  R.  Co..  87  App.  Dlv.  648, 
84  NYS  880;  Jackson  v.  Stone.  48 
App.  Dlv.  628,  64  NYS  820;  OsJlup  v. 
Perue,  10  Hun  626;  Wheaton  v.  New- 
combe,  48  N.  Y.  Super.  216;  Ransom  v. 
Ransom.  TO  Misc.  80,  127  NYS  10X7 
[rev  on  other  grounds  147  App.  Dlv. 
836,  188  NYS  173].  Contra  Bevlns  v. 
Atbro.  86  Hun  BOO.  38  NTS  1079;  D»- 
laney  v.  Miller.  84  Hun  244.  247.  » 
NYS  506  (where  It  was  said  by  the 
general  term  of  the  third  depart- 
ment: "It  Is  well  settled  that  the 
costs  recovered  in  an  action  belong 
to  the  attorney  without  any  assign- 
ment, and  that  the  claim  of  the  at- 
torney thereto  is  superior  to  the 
right  of  the  adverse  party  In  the  ao* 
tlon,  to  set  off  claims  aninst  the 
successful  party")-  In  re  Bailey.  21 
Hun  608  [aft  96  T.  <29  meni: 
Kult  V.  Nelson.  26  Misc.  218765  NtB 
6«  [mod  24  Hlsc.  20,  62  NTS  »S1: 
anlfano  v.  Whltenack,  9  Misc.  6CS, 
80  NYS  415;  Peo.  v.  Buffalo.  7  Misc. 
886.  28  NYS  168:  Adams  v.  Nlanra 
Cycle  Fittings  Co..  74  NTS  485,  IS 
NYAnnCas  401. 

[a]  Sffeot  of  llsn< — "The  attor- 
ney Is  given  a  lien  by  the  statute 
for  his  fees  and  disbursements,  Qpm 
the  entire  Judgment — that  part  of  it 
which  Is  for  damages,  as  well  as  that 
which  is  for  costa  He  has  no  rights 
In  the  judgment  except  the  lien  cre- 
ated by  the  statute.  The  creation 
and  existence  of  this  Ifen  are  Incon- 
sistent with  his  ownership  of  the 
judgment,  or  of  any  part  of  the  jndar- 
ment,  upon  which  the  Hen  is  glVea." 
Dwyer  v.  Kits,  208  Mass.  uS.  IM. 
94  NE  2S«.  81  AnnCas  1042. 

6t.  anils  v.  Holly,  19  Ala.  SSI: 
Union  Mut.  L.  Ins.  Co.  t.  Buchanan. 
100  Ind.  68:  Flick's  Case.  49  Pa.  Sn- 

Kr.  402;  Hamilton  v.  ^mlltotl.  IS 
.  Co.  266. 

[a]  Is  *MUB«ylvaidft  the  dottet 
or  attorney  fee  provided  by  th«  act 
of  Fehr.  82.  1821  (P.  U  GO),  belongs 
to  the  attomsy  by  virtue  of  his  of- 
fice, and  not  to  his  client.  Pittsbanb 
V.  (yBrlen,  2S«  Pa.  60.  86  A  SSL 
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btra  the  ooito  in  adtUtkm  to  other  eonqMuwticni.^* 
AUvwuee  paid  by  vlTena  partr*  An  attomegr's 
wntraet  of  employment  limiting  him  to  a  certain 
ma  to  be  paid  proportionately  by  his  cliente  does 
not  prohibit  him  ^om  reeeivin^  in  addition  the 
allowance  made  in  titigatioin  wluoh  is  paid  hy  the 
adverse  party.'* 

286]  b.  OireutftaaosB  AfleeUaf  Bifht— <1) 
Acting  Without  License.  No  one  is  entitleid  to  re- 
cover compensation  for  Berriees  as  an  attorney  at 
Isw  unless  he  has  been  dnly  admitted  to  practice 
before  the  court,  or  Krithin  the  jorisdietion  in  which 
the  services  were  rendered,  and  is  an  attorney  in 
good  standing  at  the  time.''  This  is  true,  althoogfa 
reeovery  is  sought  for  services  rendered  as  agent.'^ 
Moreover  it  is  not  enough  that  the  attorney  is  a 
praetieing  lawyer;  it  must  appear  further  that  he 
has  all  the  qualifications  prescribed  by  the  statute, 
meluding  the  taking  of  the  oath  of  ofi&ee,  payment 

TO.  Mcllvalne  v.  Stelnson,  90  App. 
DIv.  77,  86  NTS  889.  ^ 

71.  Matter  of  Shanla^,  S7  MIbc. 
S,  107  NTS  918  [mod  124  App.  Dlv. 
m  mem,  109  NTS  434J. 

Ta.  Colo.— Bachman  T.  O'BeUly, 
li  Colo.  433,  24  P  54<;  Hlttson  v. 
BrowcM,  8  Colo.  804. 

in. — Hughes  V.  Dougherty,  «Z  111. 
A  464  [rev  on  other  grounaa  16S  111. 
384,  4<  NB  229];  Sellers  T.  PhUlfpR, 
87  ul.  A.  T4;  Bast  St.  IjOUIb  v.  Freela, 

'^Mel^^-^rkLs  v.  McDuffee.  88  He. 
ISL 

Haw. — Browne  v.  Ph^ps,  211  Masi. 
I7S.  97  NB  7«2;  Atom  r.  OUman,  10 
Hetc.  St9. 

N.  J.— Wesoott  T.  Baker.  86  A  815. 

N.  Y. — Matter  df  Benml.  98  MIbo. 
;o,  124  NTS  726  (corporation  act  au- 
tbortied  to  practice). 

N.  S. — Qourley  v.  McAloney,  29  K. 
S»  319 

But'see  Miller  v.  Ballerlno,  136  Cal. 
5««,  568,  67  P  1046,  68  P  600  (where 
It  Is  said:  "There  Is  nothing  in  law 
prohibiting  pereona  other  than  attor- 
neys from  recovering  the  reasonable 
value  of  their  services  when  per- 
formed at  the  request  of  another"). 

[aj  Ctosts  wlU  not  be  taxed  in  fa- 
vor of  an  unlicensed  attorney.  Bul- 
lard  V.  Van  Tassell,  3  HowPr  (N.  T.) 
402. 

lb]  Bffeot  of  diSbamont.— An  at- 
torney was  employed  to  prosecute  a 
claim  before  the  treasury  department 
of  the  United  SUtes  for  one  half  the 
sum  he  might  recover.  After  filing 
the  papers,  etc,  he  was  disbarred 
trom  further  practice  in  the  depart- 
ment. It  was  held  that,  the  attorney 
having  become  incapable  of  prose- 
cutlns  the  claim,  the  consideration 
of  the  ollenf  8  promise  of  remunera- 
tion failed,  and  the  client  having,  as 
he  had  a  right  to  ^o,  thereupon  re- 
voked Ills  authority,  tiie  attorney  had 
no  rtsht  Dpon  the  revoeation  of  the 
order  of  disbarment  to  resume  his 
services  in  the  com,  and  his  only 
right  of  recovery  against  the  client 
for  services  was  for  benelloial  serv- 
ices rendered  before  his  disbarment, 
and  the  burden  was  upon  him  to 
prove  such  services.  Moyers  v.  Gra- 
ham, 16  Ivea  (Tenn.)  67. 

[c]    X»  MsssatliUistis  under  the 


old  statute  (St.  [17861  c  28),  a  per- 
son could  not  lawfully  practice  as 
an  attorney  in  any  court  of  justice 
within  the  state  who  was  not  ad- 
mitted as  an  attorney  conformably 
to  that  statute,  although  he  was  an 
attorney  regularly  admitted  In  the 
courts  of  another  state,  and  after- 
ward removed  Into  Massachusetts 
and  permanently  resided  there.  Such 
person  therefore  could  not  recover 
compensation  for  services  rendered 
as  an  attorney  In  the  courts  of  Mas- 
sachusetts prior  to  1888,  when  the 
Revised  Statutes  took  effect,  alterinc 

[9  CL  J.-46] 


the  rule  as  to  the  right  of  attorneys 
from  other  states.  Ames  v.  Qilman, 
10  Mete,  2S9. 

[d]  MOBMI  to  plead  tlwt  attos- 
nsy  sot  duly  sflniil'lsfl  la  oertala 
ueiut.  I  PlaintUCs,  attorneys  duly  ad- 
mitted to  practice  in  several  courts, 
were  retained  by  defendant  to  defend 
an  action  in  the  United  States  dis- 
trict court.  One  of  the  plaintiffs  was 
properly  admitted  to  practice  there- 
in; the  other  plaintiff  although  en- 
titled to  l>e  so  admitted,  and  prac- 
ticing therein  without  objection,  had 
never  been  formally  admitted.  In  an 
action  by  plaintiffs  for  fees  for  serv- 
ices rendered  In  the  suit  In  the  Unit- 
ed States  district  court  It  was  held 
that  defendant  could  not  set  up  the 
fact  that  one  of  the  plaintiffs  was 
not  formally  admitted,  and  that,  hav- 
ing bargained  for  and  received  plain- 
tills'  aervicea,  he  should  pay  there- 
for. In  the  absence  of  a  statute  or 
rule  of  oourt  preventing  a  recovery. 
Harland  v.  Lllfenthal,  58  N.  T.  4S8. 
TS.  Tedrick  v.  Hiner,  61  111.  189. 
[a]  lieroantUa  affeney^A  con- 
tract for  services  or  commissions 
made  with  an  individual  engaged  In 
the  business  of  a  mercantile  agency 
for  the  collection  of  accounts  on  be- 
half of  clients,  and  instituting  suits 
for  that  purpose  when  necessary,  is 
illegal  and  unenforceable.  Buxton  v. 
Llets,  139  NTS  46  [aft  186  NTS  82»]. 

74.  Mclver  v.  Oarke,  69  Misa  408, 
10  8  681;  Hall  v.  Bishop,  3  Daly  (N. 
T.)  109.  See  also  Perkins  v.  McDuf- 
fee, 63  Me.  181  (where  the  statute 
expressly  provided  that  no  one  not 
having  such  quallflcatlons  could  re- 
cover for  servloea  aa  an  attorney.  It 
was  held  also  that  an  objection  on 
this  ground  was  not  made  too  late 
where  it  was  made  after  the  argu- 
ment, but  before  the  Jury  was 
charged). 

[a]  Mayor  aetiag  as  attorney  for 
citT^— Where  an  attorney  who  Is 
mayor  and  ex  ofBcio  councilman  haa, 
without  collusion  or  fraud,  been  em- 
ployed as  an  attorney  to  appear  for 
the  city  and  defend  a  suit  brought 
against  It,  there  Is  nothing  In  nis 
official  relations  to  the  city  to  pre- 
clude his  recovering  the  value  of  the 
services  actually  and  fairly  rendered 
under  such  employment.  Nlles  v. 
Mussy,  33  Mich.  61.  20  AmR  670. 

78.  Hlttson  v.  Browne,  8  Colo.  304 
fdisappr  Harland  v.  Llllenthal,  S3 
N.  Y.  438,  where  the  court  came  to  a 
different  conclusion] ;  r  Browne  v. 
Phelps,  211  Mass.  876,  »7  NB  762. 

78.  Mulligan  V.  Smith.  89  Colo.  404. 
409,  76  P  1088  (where  the  court  said: 
"The  services  which  the  payee  per- 
formed, or  engaged  to  perform,  were 
not  to  be  reademl  In  a  court  of  rec- 
ord, but  before  the  land  department, 
and  It  does  not  appear  from  the 
statements  of  this  defense,  except  as 
a  legal  conclusion,  that  they  were  of 


c£  tiie  privily  tax,  and  similar  requirsments.'* 

Partnars;  one  of  thm  not  duly  adaltted.  Al- 
though one  may  be  assodated  with  a  licensed  attor- 
ney,  a  joint  action  cannot  be  maintained  for  the 
services  of  either  or  both  where  they  act  as  part- 
ners, nor  can  a  lien  exist  in  favor  of  the  two  there- 
for on  a  judgment  recovered  by  the  one  licaised.'" 
Services  not  rendered  as  attorney.  An  unlicensed 
person  may  recover  for  services  not  performed  in 
a  court  of  record,  and  of  a  character  the  perform- 
ance of  which  would  not  constitute  the  practice  of 
law.'* 

[\  287]  (8)  AhMDoe  of  Benefit.  As  a  general 
rule  the  right  of  an  attorney  to  compensation  is 
not  lost  because  his  services  may  have  been  of  no 
benefit  to  his  client,  if  they  have  been  faithfully 
and  intdligently  rendered  because  his  efforts  were 
not  successful  in  bringii^  the  litigation  to  the  de- 
sired conclusions'^  or  because  his  services  were  un- 

a  character  the  performance  of  which 
would  be  engaging  In  the  practice  of 
law,  nor  Is  ft  stated  that  unless  ad- 
mitted either  as  an  attorney  or  agent 
before  the  department  of  the  Interior, 
he  was  prohibited  from  representing 
the  defendant  before  the  land  de- 
partment. The  provision,  therefore, 
of  the  statutes  prohibiting  unlicensed 
persons  from  practicing  law  In  this 
state,  as  well  as  the  case  of  Hittaon 
v.  Browne,  3  Colo.  804,  have  no  ap- 
plication"). 

[a]  serrloes  psefonMUe  %y  lay- 
nan^— Aitttough  plaintiff  Is  not  an 
attorney  at  law.  he  can  recover  on  a 
contract  by  wnlch  defendant  em- 
ployed hlra  to  see  to  his  Interest  In 
an  action  by  him,  agreeing  to  pay  him 
therefor  after  Batlafitetory  settle- 
ment, the  evidence  showing  that  the 
services  to  be  performed  were  not 
such  aa  could  only  be  performed  by 
an  attorney  at  law,  but  Included  see- . 
ing  witnesses,  ascertaining  what 
their  testimony  would  be,  and  re- 
porting the  same  to  defendant's  at- 
torney. Lang  V.  Frltse,  (Tex.  Civ. 
A.)  54  SW  36. 

77.  Mercer  County  Bd,  of  Educa- 
tion V.  Rankin,  148  Ky.  824,  134  SW 
157;  Trimble  v.  Ouardlan  Trust  Co., 
244  Mo.  228,  148  SW  934;  Allen  v. 
Flynn.  52  Misc.  121,  101  NTS  747; 
Bills  V.  Polk,  4  Lea  (Tenn.)  494.  But 
see  Caverly  v.  McOwen.  126  Bfasa 
222  (holding  that  Oen.  St.  c  121  I  84. 
relating  to  the  ramoval  and  punish- 
ment of  attorneys  at  law  for  deceit, 
malpractice,  or  other  gross  miscon- 
duct, and  to  their  liability  In  dam- 
ages to  parties  injured  thereby,  does 
not  prevent  defendant  In  an  action 
by  an  attorney  at  law  for  services 
rendered  from  showing  that  they 
were  of  no  value). 

[a]  ntat  a  dUtennt  oouxse  would 
have  bean  mere  beaeflolal  does  not 
affect  the  right  to  compensation. 
Harriman  v.  Balrd,  6  App.  Dlv.  518, 
39  NTS  592  [aff  168  N.  T.  «91  mem. 
63  NB  1126  mem]. 

78.  Ala.— Davis  V.  Walker,  181 
Ala.  204.  31  S  654. 

Cal.— Folti  V.  Cogswell,  86  Cal.  542, 
25  P  60. 

111.— Singer  v.  Steele.  24  111.  A.  69 
[aff  12S  nr.  436,  17  NB  7611. 

Ind. — ^French  v.  Cunnlngnam,  149 
Ind.  682,  49  NB  797. 

La. — Fenner  v.  McCan,  49  La.  Ann. 
690.  21  8  768. 

Mich. — Brackett  v.  Sears,  15  Mich. 
244. 

N.  T. —  Bowman  V.  Tallman,  25  N. 
T.  Super.  385  [aff  41  N.  T.  619  mem]. 
Tenn.— Bills.  V.  Polk.  4  Lea  494. 
Wis. — Murphey  v.  Shepardson.  60 
Wis.  412,  19  NW  356. 

[a]  Taking  vasnooeasful  peooeed- 
llWB^Where  It  Is  left  optional  with 
the  attorney  what  proceedings  shall 
be  taken,  and  how  nr  they  shall  be 
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neeessaiyf  provided  the^  vere  rendered  in  good 
faith.'*  Bat  if  through  ignorance,  want  of  Am,  or 
Diligence  the  attoniey  takm  steps  and  renders 
aerriees  that  are  unnecessary  and  wtinly  useless, 
he  cannot  recover  therefor."^  And  the  same  is  true 
where  services  are  rendered,  not  for  the  benefit  of 
the  client,  but  actually  to  his  detriment.^^ 

[f  288]  (3)  Conduct  of  Attorney— («)  Absence 
from  TrIaL  An  attorney's  presence  at  the  trial  is 
ufioally  required,  and  his  wrongful  aot  in  staying 
away  will  defeat  his  claim  for  compensation.  But 
if  from  any  cause  he  is  relieved  from  attendance, 
his  absence  will  not  then  aSeet  his  right  to  recover 
for  his  services.*^  The  client  waives  a  full  perform- 
ance of  the  contract  on  the  part  of  his  attorney  if 
he  still  continues  to  recognize  him  as  bis  attorney, 
and  avails  hiinself  of  his  services."  Where  an  at- 
torney actually  attends  court,  upon  the  hearing  of 
a  cause,  he  is  entitled  to  his  fee,  although  he  is 
only  present  a  part  of  the  time,^*  or  ia  not  actually 
present  in  the  court  room  at  the  moment  the  deoree 
is  obtained  or  the  cause  is  argued."'' 

[f  289]  (b)  Acting  for  Adverse  Party.^'  Since 
an  attorney  cannot  serve  conflicting  interests,  he 
can  only  claim  pay  for  his  services  from  one  side.*' 


Henee  an  attorn^  employed  by  a  oorpwation  to 
free  it  from  receirm  frafeits  his  claim  to  oonqwD- 
sation  from  the  eoiporation  1^  performing  serviees 
for  the  receivers,  and  acoeptmg  pay  from  thea.** 
But  the  mere  fact  that  an  attorney  acts  for  both 
parties  will  not  affect  bia  ri^t  to  compeoaation  if 
their  interests  are  not  adverse  or  eonflieting." 

OMuant  or  acqidMcenoe.  While  it  is  improper 
for  an  attorney  to  occupy  inconsistent  positimis  in 
a  Buit  without  the  consent  of  the  parties,  yet  a  party 
who  has  consented  thereto  cannot  refuse  to  pay  for 
the  services  rendered  for  him.<"  Similarly  a  client 
who  accepts  the  services  of  an  attorney  with  knowl- 
edge that  the  attorney  has  previously  acted  as  an 
attorney  for  another  party,  and  who  prc^ts  by  the 
attorney's  serviees,  is  estopped  to  dispute  the  at- 
torney's right  to  a  fee  on  the  ground  of  hia  pre- 
viously having  represented  the  other  party.*^  Bat 
where  the  employment  for  each  is  to  protect  the 
respective  and  conflicting  interests  as  they  may 
arise  in*the  litigation,  it  has  been  held  to  be  against 
public  policy  to  allow  a  recovery  of  compensa- 
tion." 

[$  290]  (c)  Fraud  or  Misconduct  Fraud  or  un- 
fairness on  the  part  of  the  attorney  will  prevent  him 


carried,  U  Is  no  defense  to  an  action 
for  bis  fees  that  he  should  have  taken 
other  proceedings  than  .those  actually 
taken,  where  It  appears  that  he  exer- 
cised rood  faith  and  f^r  Judgment. 
Deerlns  v.  HcGahlU.  61  N.  T.  Super. 
2CS. 

[bl  Am  attoner  wIm  readen  aerv- 
loM  In  aa  effort  to  rastala  a  aUtate 

which  is  ftnatljr  declared  nneonstltu- 
tlonal  Is  entitled  to  compensation. 
Sanford  v.  BronBon,  109  App.  Dlv.  8»B, 
til,  »«  NTS  869  (where  the  court 
aaid:  "The  fact  that  the  plaintiff 
failed,  by  reason  of  the  unconstitu- 
tionality of  the  statute,  to  accom- 
plish the  result  desired  by  the  de- 
fendants cannot  be  permitted  to  de- 
feat his  recovery  for  services  per- 
formed in  good  faith  and  In  the  ex- 
ercise of  reasonable  judgment.  Stat- 
utes are  presumed  constitutional: 
and  It  would  be  a  harsh  rale  which 
made  an  attorney's  compensation  de- 
pend upon  the  constitutionality  of 
the  statutes  under  which  he  at- 
tempted to  serve  the  ends  of  his  cll- 
enttf'), 

[c]  If  an  attorney  is  emvlored  to 
carry  a  oaa*  to  a  U|pi«r  court  on  ap- 
peal he  Is  entitled  to  pay  for  his 
services  without  regard  to  the  merits 
of  the  appeal.  McDonald  v.  McDon- 
ald. 165  Ky.  66«,  160  SW  160;  Case  t. 
Hotchklss,  1  Abb.  Dec.  (N.  T.)  S24. 
3  Keyes  S84.  1  Transcr.  A.  28S,  3  Abb 
PrNS  381,  3?  HowPr  288. 

79.  Tlnney  v.  Plerrepont,  46  NTS 
977. 

80.  Ark. — Rachels  v.  Doniphan 
Lumber  Co..  98  Ark.  629,  186  SVT  658. 

Ind. — French  v.  Cunnlneham,  149 
Ind.  «32.  49  NK  797. 

Ky. — ^Buckler  V.  Roblnaon,  96  SW 
1110,  29  Kvli  1174. 

Ifo. — Oabbert  v.  BWana,  IM  SIo.  A. 
283,  166  SW  eSB. 

N.  T. — Leo  V.  Leyser,  36  Mlso.  B49. 
78  NTS  941. 

Eng. — Hill  v.  Peatherstonhaugh,  7 
Blng.  669,  20  ECL  265,  131  Reprint 
220. 

And  see  Infra  i  329  text  and  note  8. 

[a]  Seaaon  for  role. — "This  doc- 
trine ...  is  put  upon  the  ground 
that.  It  the  attorney  had'  possessed 
the  proper  knowledge,  or  had  exer- 
cised the  diligence  required,  that  he 
would  have  known  that  the  steps 
taken  and  services  rendered  were  un- 
necessary and  improper."  French  "v. 
Cunnincham.  149  Ind.  682,  689,  49  NE 
T97. 

[b]  An  attorney  u  not  entitled  to 


oompeaaatlon  for  advioe  oamully 
flven  relative  to  a  matter  dependent 
upon  foreign  laws  where  he  was  not 
conversant  with  such  law,  and  mere- 
ly gave  the  local  rule,  stating  that 
he  presumed  the  forelan  state  fol- 
lowed It.  Belmont  v.  MoAUlster.  116 
Va.  286,  81  SB  81. 

81.  Baxter  t.  I<owe.  S»  Fed.  868; 
Mercer  County  Bd.  of  Eduoatlon  v. 
Rankin.  142  Ky.  324,  184  SW  167. 

[a]  Wbere  tlie  oondnot  of  an  at- 
torn^ im  adverse  to  Us  oUent  and  to 
the  advantage  of  the  other  side.  It  has 
been  held  that  he  has  no  right  to 
compensation  for  any  services.  An- 
drews V.  Tyng,  84  N.  T.  16. 

88.  Douglass  v.  Eaaon,  36  Ala.  687; 
Pearson  v.  Darrlngton,  32  Ala.  227. 

88.   Ballard  v.  Carr,  48  Cal.  74. 

84.  Wendell  v.  Lewis,  8  Pal^e  (N. 
T.)  613. 

86.  Prost  V.  Frost,  1  Barb.  Ch.  (N. 
T.)  492. 

88.  Might  to  aet  for  aftTtne  partr 

see  supra  fl  105. 

87.  Cal.— De  Cells  ▼.  Brunson,  63 

Cal.  378, 

Ind. — Bartholomen  v.  Union  Trust 
Co.,  36  Ind.  A.  828.  76  NB  31. 

Mo. — MacDonald  v.  Wagner,  6  Mo. 
A.  66. 

N.  T. — Elsemann  v.  Hazard.  161 
App.  Dlv.  703,  146  NTS  685;  Herrlck 
V.  Catley,  30  HowPr  208. 

Pa. — Ritz's  Eat.,  64  Pa.  Super.  90. 

R.  1. — Orr  V.  Tanner.  12  R.  I,  94. 

[a]  Season  for  role. — The  rule  is 
designed  not  only  to  prevent  dis- 
honest practitioners  from  fraudulent 
conduct,  "but  as  well  to  preclude  the 
honest  practitioner  from  pittting  him- 
self In  a  position  where  he  may  be 
required  to  choose  between  conflicting 
duties,  or  be  led  to  an  attempt  to  re- 
concile conflicting  Interests  rather 
than  to  enforce,  to  their  full  extent, 
the  rights  of  the  Interest  which  he 
should  alone  represent."  Strong  v. 
International  Bldg.,  etc..  Union,  82  111. 
A.  426.  430  [aff  183  III.  97,  66  NE 
676,  47  LRA  792.  and  quot  Elsemann 
v.  Hazard,  161  App.  Dlv.  703,  148  NTS 
686]. 

[b]  Xeprewntlnff     AeMov  and 

oredlton^d)  An  attorney  cannot 
recover  compensation  fOr  aerriees 
rendered  a  member  of  a  firm  which 
was  in  financial  diOloultlee,  where  he 
not  only  represented  the  Arm,  but 
creditors  of  the  Arm.  Btsemann  v. 
Hazard.  161  App.  Dlv.  708,  146  NTS 
686.  <2)  And  the  fact  that  an  at- 
torney who  represented  a  member  of 


a  bankrupt  firm  disclosed  to  tbe  com- 
mittee of  creditors  of  which  he  was 
a  member  owing  to  his  representation 
of  firm  creditors  that  he  was  the  at- 
torney for  the  firm  wlU  not  entitle 
him  to  compensation.  Elsemann  v. 
Hazard,  bu|h«. 

[c]  Where  an  attenay  MaOmA 
sell  Iota  to  ono  teetlom  of  a  oowon- 
tlon,  he  cannot  recover  acalnst  tbe 
corporation  for  subh  eervlcea,  even 
though  he  was  successful.  Key  v. 
Eastern  Iowa  Tel.  Co.,  162  Iowa  636, 
144  NW  388. 

88.  Strong  v.  International  Bids-, 
etc..  Union.  188  HI.  97,  66  NB  676,  47 
LRA  792  [aff  82  IlL  A.  4861;  TrhnMe 
v.  Guardian  Trust  Co.,  244  Mo.  828. 
148  SW  984. 

88.  Peckham  v.  Ramsey.  tftS  Haas. 
112,  94  NE  290;  Hobart  v.  Vail.  80  Tt. 
162.  66  A  820. 

[a]  Aotlnff  for  another  eUeatt 
(••klnff  the  sane  relief  as  defendant 
does  not  atrect  the  attorney's  right  to 
compensation.  Deerlna  v.  Sohreyer. 
27  Misc.  237,  68  NTS  4S6  [aff  40  Am- 
Div.  638  mem,  68  NTS  1139  metni; 
Ellerd  V.  Randolph,  (Tex.  Civ.  A.)  ISS 
SW  1171. 

aa  Brodle  V.  Parsons,  64  SW  42C, 
23  KyL.  831. 

[a]  Partner  noting  tat  advene 
party. — ^Where  an  attorney  sousht  to 
recover  for  charges  In  a  matter 
wherein  he  had  been  professionally 
employed,  and  wherein  his  profes- 
sional partner,  as  such,  had  broucht 
an  action  for  the  (Ldverse  party,  it 
was  held  that  he  might  recover 
where  the  impropriety  of  his  pnrt- 
ner^a  oonduct  had  be«a  condoned  by 
the  fact  that  the  client  had  anbae- 
quently  invoked  and  had  the  aarvloea 
of  plaintiff.  Oleason  v.  KeUoss,  62 
Vt.  14. 

81.  Patterson  v.  Fleenor,  89  SW 
706.  28  KyL  682. 

88.  Strong  v.  International  Bide 
etc..  Union,  183  111.  97,  66  NE  876,  47 
L.RA  792;  MacDonald  v.  Wagner.  S 
Mo.  A.  66,  68  (where  It  Is  aaid:  "An 
attorney  cannot  recover  for  lesnl 
services  rendered  by  him  both  to 
plaintiff  and  defendant  in  the  aame 
suit.  The  plaintiff  here  diseleaea  a 
case  founded  upon  a  cause  of  methm 
which  the  law,  from  wise  motives  ttP 
public  policy,  forbids.  The  intentiou 
of  plaintiff  were  doubtless  good:  hot 
a  lawyer  can  under  no  coneetVlUe 
circumstances  recover  for  servtoea 
rendered  In  the  same  suit  to  parttaa 
having  opposing  Interests"). 


For  later  tmm,  dmiopMata  and  ehaaffoe  In  the  lav  eee  enmnUtlve  Annotetlons.  Mune  title,  ^^^^^i^^^^umber. 


§§  290-291] 


ATTORNEY  AND  CLIENT 


[60.  J.]  723 


from  reeoTering  for  services  rendered  as  will 
acts  in  violation  or  excess  of  authority,'*  and  acts 
of  impropriety  inconsistent  .with  the  eharaeter  of 
the  profession,  and  incompatible  with  the  faithful 
discharge  of  its  duties."'  But  miseonduct  in  regard 
to  one  matter  will  not  prevent  recovery  for  work 
done  in  a  different  employment,  ezecfpt,  perhaps,  so 
far  as  the  client  may  avail  himself  of  Bome  i^t 
of  Bet-off.»» 

Failure  to  pay  over  money  c<^ected.  Where  an 
attorney  collects  money  for  his  client,  and  in  bod 
faith  or  without  legal  reason  retains  the  same  and 
refuses  to  pay  it  over,  whereby  the  dieat  is  forced 
to  resort  to  legal  proceedings  against  him,  involving 
the  employment  of  another  attorney,  the  collecting 
attorney  loses  his  right  to  compensation  for  the 
collection  of  the  fnnds.'^  This  rule  can  be  applied 
only  where  the  attorney  withholds  in  bad  faith  or 
without  1^^  reason  the  moneys  collected,  and  the 
validity  of  his  reasons  is  for  the  court  and  jury  to 
determine  upon  the  law  and  facts,  of  the  ease.'^  It 


follows  that  where,  in  a  suit  against  an  attorney  to 
recover  money  collected,  it  appears  that  the  attorney 
retained  the  money  as  fees  due  him,  the  client  can 
recover  only  to  the  extent  of  the  surplus  a£ter  de- 
ducting the  fees."' 

[9  291]  (d)  Nei^sence.  As  a  general  rule  an 
attorney's  culpable  negligence  or  ignorance  in  the 
discharge  of  his  duties,  resulting  in  damage  to  the 
client,  is  a  valid  defense  to  an  action  for  compen- 
sation *  unless  such  negligence  or  mistake  has  been 
condoned  by  the  client.^  To  entitle  himself  to  this 
defense  the  client  must  show  that  he  suffered  dam- 
ages consequent  upon  the  attorney's  negligence.* 
Not  every  mistake  or  n^Iigent  act  on  the  part  of 
an  attorney  is  a  defense  to  his  claim  for  compensa- 
tion.' Thus  a  mistake  which  reasonable  care  would 
not  prevent  does  not  bar  recovery;"  nor  would 
neglect  of  an.  unimportant  matter  defeat  the  right 
to  recover  for  important  services  rendered  without 
fault.'  Where  there  is  a  failure  to  make  out  the 
allied  negligence  of  the  attorney,  the  dissatisfae- 


98.  Conn.~Brackett  v.  Norton,  A 
Conn.  517.  10  AmD  179. 

Ga. — Larey  v.  Baker.  86  Oa.  4SS, 
12  BE  <84. 

UL^ — ^Harding  v.  Helmer,  193  III. 
109,  61  NE  8S8  [aff  86  HL  A.  190]. 

Iowa. — ^Donaldson  v.  Eaton,  136 
Iowa  650,  114  NW  1»,  126  AmSR  276, 
14  LRANS  1168:  Bullis  V.  Eaaton,  96 
Iowa  613,  65  NW  395. 

Kan. — McArthur  v.  Fry,  10  Kan. 
S33. 

N.  T. — Andrews  v.  Tyng,  94  N.  T. 
16:  Chatfleld  V.  Slmonaon.  92  N.  T. 
209  [aff  10  Daly  295];  Qulnn  v.  Van 
Pelt.  36  N.  T.  Super.  279  [rev  on 
otber  grounds  56  N.  T.  417];  Martin 
V.  Piatt,  5  NTSt  284. 

[a]  Wlim  a  ooatnurfc  for  fM« 
taHUtvtoBUy  pToonrvd  la  Mt  Hid*  the 
court  will  refuse  compensation  for 
services  actually  rendered  if  the  at- 
torney does  not  offer  to  accept  a  rea- 
sonable value  for  such  services. 
Adrlaans  v.  DiU,  37  App.  (D.  C.>  69. 

[b]  WXMoMag  oifllvetton  of 
ovtion. — If  an  attorney,  after  having 
obtained  final  Judgment  In  execution^ 
prevents  the  collection  of  the  execu- 
tion by  fraudulent  conduct,  this  will 
be  In  violation  of  his  duty  as  attor- 
ney, and  will  deprive  him  of  all  legal 
claim  for  his  services  in  procuring 
such  Judgment.  Brackett  v.  Norton, 
4  Conn.  617,  10  AmD  179, 

[c]  Svidmoe  held  IwntiBeleat  to 
Aow  any  aalpraotioe  sufBcient  to  de- 
prive attorneys  of  their  right  to  com- 
pensation. Dyrenforth  v.  Palmer 
Pnftumatlo  Tire  Co.,  146  HI.  A.  62: 
Smith  V.  Hoctor,  61  iXlac.  649,  99  NTS 

94.    ChatllflM  T.  Slmonaon,  92  N.  T. 

209. 

[a]  AHowSjmT  a  coatiaaaao  ooa- 
truT  to  Jnstnotloaa,  thereby  caus- 
ing the  client  to  incur  liability  for 
costs.  Is  a  good  defense  to  an  at- 
torney's action  for  compensation. 
O'HAlloran  v.  Marshall,  8  Ind.  A.  894, 
35  NE  926. 

[bl  An  attomey  w&o  oompromiSM 
Tils  eUmtli  osa*  against  the  tatter's 
express  direction  (1)  Is  not  entitled 
to  any  compensation.  Rogers  v.  Pet- 
tln-ew,  138  Oa.  628,  76  SB  631,  42 
LRAN8  852,  AnnCasl91SD  409.  But 
(2")  tbe  fact  that  an  attorney  at- 
tempted to  compromise  the  case  In 
excess  of  bis  authority,  and  failed  to 
do  so.  is  no  defense  to  his  action  for 
compensation  In  the  absence  of  his 
showing  bad  faith.  Christie  v.  Saw- 
yer,   44  N.  H.  298. 

{cl  Bnterlnff  Into  a  duunpertons 
eontnwt  would  not  prevent  an  attor- 
ney from  recovering  for  services  pre- 
-vloualy  rendered  In  the  Banne  oaae. 
Tborston  v.  Perolval,  1  Plek.  (Mass.) 
415. 


96.  IngersoU  v.  Coal  Creek  Coal 
Co.,  .117  Tenn.  263,  98  SW  178,  119 
AmSR  1003,9  LRJLNS  282,  16  AnnCaa 

829 

{k]    Sollnltlag     pmoaal  lK]WT 

oaMs  tn  oompratlon  with  other  at- 
torneys at  the  scene  of  an  accident 
has  been  held  ground  for  denying 
compensation.  IngersoU  v.  Coal 
Creek  Coal  Co.,  117  Tenn.  268,  98  SW 
178.  119  AmSR  1002  and  note,  9 
LRANS  282  and  not«,  10  AnnCas 
829  and  note. 

96.  Richardson  v.  Richardson,  100 
Mich.  364,  69  NW  178;  Currie  v. 
Cowles,  19  N.  T,  Super.  462;  Smith 
V.  Hoctor,  61  Misc.  649,  99  NY3  843; 
Davis  V.  Smith.  48  Vt.  52. 

[a]  2gaiadiiilnistratlon  aa  Muontor 
and  tmstee.— An  executor  and  trustee 
who  ]b  disallowed  commissions  for 
maladministration  of  the  trust  is 
never,theleBB  -entitled  to  reasonable 
compensation  for  services  rendered 
as  attorney  at  law  in  drawing  the 
will  of  the  decedent.  In  obtaining 
temporary  letters  of  administration, 
and  in  probating  the  will,  such  serv- 
ices being  entirely  disconnected  with 
his  administration  of  the  trust. 
Matter  of  Rodrlguea,  18  Hawaii 
202. 

97.  Ark. — ^Trapnall  v.  Byrd,  22 
Ark.  IP. 

Qa: — Gray  v.  Conyers,  70  Ga.  349. 
356  (where  the  court  said:  "It  will 
do  the  client  little  good  to  collect 
and  not  pay  over.  To  force  him  to 
litigate  to  get  the  money  from  his 
lawyers  Is  to  make  him  incur  fees  to 
other  lawyers,  and  he  ought  not  to 
.pay  both"). 

In&— McDowell  t.  Baker,  29  Ind. 
481. . 

Pa.— Martin's  Pet.,  237  Pa.  159,  85 
A  88;  Large  v.  Coyle,  9  Pa.  Gas.  206, 
12  A  343:  Insher  v,  Knox.  IS  Pa.  622, 
53  AmD  608:  Bredin  v.  EIngland,  4 
Watts  420;  Wills  v.  Kane,  S  Grant 
60. 

B.  C. — British  Columbia  I.and,  etc.. 
Agency  v.  Wilson.  9  B.  C.  412. 

See  Davis  v.  Farwell,  80  Vt.  166,  67 
A  129  (where  the  court  assumed, 
without  deciding,  that  the  rule  Is  as 
stated  in  the  text,  but  held  that  bad 
faith  was  not  shown). 

98.  'Gray  v.  Conydrs,  70  Ga.  849. 
And  see  cases  In  preceding  note. 

99.  Soper  v.  Manning,  147  Masa 
126,  16  NE  752;  T-arge  v.  Coyle.  fl  Pa, 
Cas.  206,  12  A  843;  Bums  v.  Allen,  15 
R.  I.  3i  23  A  36,  2  AmSR  844,  23  A 
35  (holding  that,  'Where  the  case  pre- 
sents simply  a  difference  of  opinion 
as  to  the  fair  amount  of  fees  to 
which  the  attorney  Is  entitled,  the 
attorney  will  be  allowed  a  reasonable 
compensation,  although  he  retained 
'the  whole  sum  collected  as  security 


for  his  pay);  Foster  V.  Jaekstm,  8 
Baxt.  (Tenn.)  433. 

[a]  WhMf  tt9  aMonsy^  Umi 
npOK  the  foBds  eoUsetad  In  Us  bands 
for  bis  fMs  Is  dealsa.  It  seems  that 
he  will,  when  sued  by  his  client,  be 
compelled  in  any  case  to  pay  over  the 
whole  amount  in  his  hands,  and  will 
be  entitled  to  a  subsequent  action 
against  tbe  client  for  his  fees.  Wal- 
ton V.  Dickerson,  7  Pa.  376. 

1.  Ark.— Rachels  v.  Doniphan 
Lumber  Co.,  98  Ark.  629,  136  SW 
658. 

Cal.— Hinckley  v.  Krug,  4  Cal.  Un- 
rep.  Cias.  208,  34  P  118. 

Ind. — O'Halloran  v.  Marshall.  8  Znd. 
A.  394.  36  NE  926. 

Iowa.— Lindsay  v.  Carpenter,  90 
Iowa  629,  68  NW  909. 

Ky. — Thomas  v.  Mahone,  9  Bush 
111. 

Me. — Tlmberiake  v.  Crosby,  81  Me. 
249.  16  A  896. 

Mass. — C:averly  v.  McOwen,  126 
Mass.  222. 

Mo. — Gabbert  v.  Evans,  184  Mo.  A. 
283,  166  SW  635. 

N.  T. — Carter  v.  Tallcot,  36  Hun 
393;  Dickerson  v.  Mashek  Engineer- 
ing Co.,  76  Misc.  263.  134  NYS  940; 
Cole  v.  Roby.  16  NTS  20;  Hopping  v. 
Quln,  12  Wend.  517;  0e  Rose  v.  Fay, 

4  Edw.  40. 

Vt.— Gordon  v.  Mead,  81  Vt.  86,  69 
A  184;  Nixon  v.  Phelps,  29  Vt.  198. 

W^s. — ^Armin  v.  Loomls,  82  Wis.  86, 
61  NW  1097. 

Ont. — Lynch  v.  Wilson,  3  Ont.  Pr. 
169  (services  made  necessary  by  neg- 
ligence of  attorney);  Bumham  v. 
Burn^,  21  U.  C  Q.  B  849. 

[a]'  VallttM  to  sBAr— (1)  Where  an 
attorney  is  the  only  attorney  of  his 
client,  and  fails  to  bring  the  suit  for 
which  he  Is  retained,  he  cannot  re- 
cover compensation.  Thorn  v.  Beard, 
(N.  T.)  32  NE  140.  (2)  But  it  is 
otherwise  where  he  was  employed  as 
a  mere  assistant,  and  stood  ready  to 
perform  his  agreement,  but  the  case 
was  never  Instituted.  Carter  v.  Bald- 
win, 95  Cal.  475,  30  P  595. 

8.    Gleason  v.  Kellogg,  52  Vt.  14. 

3.  Hinckley  v.  Krug,  (Cal.)  34  P 
118;  Gabbert  v.  Evans,  184  Mo.  A. 
283,  166  SW  636. 

ta]  Avoldaam  of  fnjnrr  or  loaa 
by  consulting  other  counsel  may  de- 
feat defense  of  negligence.  Gabbert 
v.  Evans,  184  Mo.  A.  288,  166  SW 
636. 

4.  UabUity  for  ugUgeiioa  or  mis- 
takes see  supra  S!  225-232. 

5.  Herwlg's  Succ,  127  La.  127,  53 

5  466;  Fulton  v.  Davidson,  3  Helsk. 
(Tenn.)  6l4;  Davidson  v.  Laurier, 
Dorlon  (L.  C.)  366. 

e.  Mason  v.  BInfc  S  AbbPrNS 
(N.  Y.)  322. 
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tion  of  the  oUent*witfa  tbe  leBiilt  of  the  suit  will 

not  affect  the  attoniey's  lig^t  to  his  pay.^ 

292]  (4)  Frnaiatiin  Tenniutton  of  Employe 
nwnt— (a)  By  Act  of  OUent— m.  Oeiunl  Bole. 

When  the  complete  performanee  of  an  attorney's 
serriees  has  been  rendered  inipoaaibiey  or  otherwise 
prevented,  by  the  act  of  his  elient,  the  attorney  may, 
as  a  general  rule,  recover  on  a  qnantom  meruit  for 
the  services  actually  rendered,"  or  he  may  have  an 
action  for  damages;*  and  in  some  states  he  may 
recover,  in  an  action  on  tbe  contract,  the  entire 
stipulated  compensation,  where  he  remains  in  readi- 
ness to  render  complete  performance.^"  This  is  true 
even  though  the  agreement  was  for  a  contingent 
fee,  provided  the  contingency  baa  taken  plaee;** 


although,  when  time  is  an  ezpma  emtraet  fn 
fees  WHiditional  upon  sueeess,  and  the  elient  {oe* 
vents  saeeesB,  the  attorney  may  reeorer  on  tiie  em- 

traot." 

[$  293]  bb.  Disehaxga  withont  Oawe.  Where  an 
attorney  has  bera  disohaiiged  by  his  client  without 
caose,  tbe  attorney  may  rescind  the  eontraet  of  em- 
ployment and  may  recover  on  a  qnantnm  meruit  for 
services  rendered  up  to  the  date  of  his  dischai^;" 
or  he  may  treat  tbe  oonteact  as  emtinning,  although 
broken  by  the  client,  and  may  recover  damages  for 
the  breach." 

Measure  of  iliwcss  According  to  the  weight  of 
authority,  the  measure  of  damages  for  such  breach 
of  contract  is  the  full  eontraet  price,^  especially 


[a]  TaUnr*  of  iw  attonwr  to  M- 
MTv*  »  MU  of  •zomtloas  to  an  er- 
roneous ruling  of  the  court  la  not 
necessarily  such  nefflUrence  as  to 
prevent  a  recovery  of  compensation, 
Pearson  v.  Darrlngton,  32  Ala.  227. 

7.  Hennen  v.  Bourgeat,  12  Rob. 
(lA.)  522;  Seymour  v.  Cagger,  IS  Hun 
<N.  T.)  29;  aussman  v.  Merkel,  U 
N.  T.  Super.  402;  Saokett  v.  Breen. 
S  NTS  478:  Rush  v.  Cavanaugh,  2  Pa. 
187:  Miller's  SIst..  5  Pa.  Co.  62S,  22 
WklyNCas  11;  Hurpheyv.  ShepaM- 
■on.  «0  Wia  412.  19  NW  8St. 

8.  U.  S. — Such  V.  New  Tork  State 
Bank,  121  Fed.  202. 

111. — Moore  v.  Robinson,  92  III. 
491;  Union  Surety,  etc.,  Co.  v.  Ten- 
ney,  102  111.  A.  95  [all  200  111.  849, 
B6  NE  688]. 

Ind.-—French  v.  Cunningham.  149 
Ind.  632,  49  NSJ  797. 

Ky. — Breathitt  Coal,  etc.,  Co.  v. 
Gregory,  78  SW  148,  26  1507; 
Bowser  v.  Patrick,  65  BW  824.  23 
KyL  1578;  Henry  v.  Vance,  111  Ky. 
72,  68  SW  278,  28  KyL  491. 

IbMs.— Phllbrook  v.  Moxey.  191 
Mass.  S8.  77  NB  620. 

Ho.— Jordan  v.  Davis.  172  Mo.  690. 
72  SW  686;  Dempsey  v.  Dorrance.  151 
Ho.  A.  429.  132  SW  83;  Cosgrove  v. 
Burton,  104  Mo.  A.  608,  78  SW  667. 

Mont.— 'Foley  v.  Klefnsohmldt.  28 
Mont.  198,  72  P  432;  Harris  T.  Root, 
28  Uont.  159,  72  P  429. 

N.  T.— Haire  v.  Hughes,  127  App. 
Dlv.  530.  Ill  NTS  892  [aft  197  N.  T. 
514,  90  NE  1159]  (recovery  on  quan- 
tum meruit  where  case  settled  out  of 
court);  Whltesell  v.  New  Jersey,  etc., 
R..  etc.  Co.,  68  App.  Dlv.  82,  74  NTS 
217;  O'Neill  v.  Crane,  65  App.  D!v. 
868.  72  NTS  812;  Bryant  v.  Brooklyn 
Heights  R.  Co..  64  App.  Dlv.  542,  72 
NTS  308;  Naumer  v.  Oray.  41  App. 
Dlv.  361,  68  NTS  476;  Seasongood  v. 
Prager,  70  Misc.  490,  127  NTS  482 
[mod  146  App.  Dlv.  838,  131  NTS 
771];  Tuelle  v.  Hyman,  84  NTS  460. 

Pa. — Powers  v.  Rich,  184  Pa.  826, 
39  A  62. 

Tenn. — Rogers  v.  O'Hary,  96  Tenn. 
514,  82  SW  462. 

Tex. — Southern  Nat.  Bank  v,  Cfur- 
tie.   (Civ.  A.)  36  SW  911. 

Wyo. — Sheridan  County  v.  Hanna, 
9  Wyo.  868,  63  P  1054. 

[a]  Xiglit  to  rrtalntri — Tn  an  ac- 
tion against  an  attorney  to  recover 
an  amount  paid  as  a  retainer,  where 
It  appeared  that  the  money  was  paid 
by  the  client  for  the  purpose  of  com- 
mencing an  action,  that  the  attorney 
prepared  papers  In  the  suit  and  was 
always  ready  to  proceed,  and  that  the 
suit  was  abandoned  by  the  client.  It 
was  held  that  the  money  could  not 
be  recovered.  Riehl  v.  Levy.  45  Misc. 
426,  90  NTS  4*1;  Schmidt  v.  Curtlss, 
72  Wash.  211,  130  P  89. 

9.  French  v.  Cunningham.  149  Ind. 
632,  49  NE  797;  Copp  v.  Colonial  Coal, 
etc.,  Co,,  83  Hlsc  778,  87  K7S  970; 
Johnston  v.  Cutchln.  1S8  N.  C  119, 
46  SB  682. 

Ml  Brodle  v.  Watkins,  38  Ark. 
546,  84  AmR  49;  Reynolds  v.  Clark 


County,  162  Ho.  680,  68  SW  882; 
Johnson  v.  Ravltch,  118  App.  Dlv. 
810,  99  NTS  1059. 

II.  Bartlett  v.  Odd  Fellows'  Sav. 
Bank,  79  Cal.  218,  21  P  743,  12  AmSR 
139;  Hackle  v.  Howland,  3  App.  (D. 
C.)  461;  Bright  v.  Hewes,  18  La.  Ann, 
666;  Commandeur  v.  Carrollton,  15 
La.  Ann.  7;  Morel  v.  New  Orleans, 
12  La.  Ann.  48S. 

IS.  BrljEbt  V.  Taylor,  4  Snead 
(Tenn.)  169. 

U.  Ala.— Hall  v.  dunter,  167  Ala. 
S76.  47  8  166. 

Ark. — ^Well  V.  FhuMran,  70  Ark. 
609,  69  SW  810. 

D.  C. — ^Parish  v.  HcOowan,  89  App, 
184. 

Ky. — Joseph  v.  I<app.  78  SW  1119, 
26  KyL  1S7E;  Bowser  t.  Patrick.  66 
SW  824;  Henry  v,  Vance,  111  Ky.  72, 
68  SW  278,  28  KyL  491. 

Hass. — Phllbrook  v.  Mozey,  191 
Mass.  83,  77  NK  620. 

Ho. — Dempsey  v.  3>orrance,  161  Ho. 
A.  429,  132  SW  S3. 

Nebr.— Shevaller  V.  Doyle,  88  Nebr. 
660,  180  NW  417. 

N.  T. — Whltesell  v.  New  Jersey, 
etc.,  R.,  etc,  Co.,  68  App.  Dlv.  82,  74 
NTS  217. 

Pa. — Com.  V.  Terry,  11  Pa.  Super, 
647. 

Tex. — Hyers  v.  Crockett,  14  Tex. 
267. 

Utah. — ^Pplce  V.  Western  Loan,  etc.. 
Co..  85  Utah  379.  100  P  677,  19  Ann 
Cas  589. 

14.  Ark.— Brodle  v.  WatMna.  88 
Ark.  645.  84  AmR  49. 

Cal. — Webb  V.  Trescony,  78  Cal. 
621.  18  P  790. 

Oa. — ^Watson  v.  Columbia  Hln.  Co., 
118  Oa.  60S,  46  8E  460. 

Ky.— Henry  v.  Vance.  Ill  Ky.  72, 
68  SW  878,  28  KyL  491. 

Hinn. — Hoyer  v.  Cantleny,  41  Hlnn. 
242,  42  NW  1060. 

Mo. — Jordan  v.  Davis,  172  Mo.  699, 
72  SW  686;  Kersey  v.  Oarton.  77 
Mo.  645;  McElblnney  v,  Kline,  6  Mo. 
A.  94. 

Nebr. — Shevaller  v.  Doyle,  88  Nebr. 
560,  130  NW  417. 

N.  T. — Carey  v.  Qnant,  69  Barb, 
574;  Copp  V.  Colonial  Coal,  etc.,  Co., 
33  Misc.  773.  67  NTS  970  [aff  82  Hlsa 
241,  65  NTS  789];  Badger  v.  Hayer, 
8  Hlsc  638,  28  NTS  766. 

Ohv— ^ehelnesohn  v.  Lamonek,  84 
Oh.  St  424,  96  NE  »1S,  AnnCasl912C 
787  and  note. 

15.  Ark.— Well  v.  Flneran,  78  Ark. 
87.  83  SW  668;  Brodle  v.  Watklos.  83 
Ark   545,  34  AmR  49. 

Cal.— Webb  V.  Treacoiiy^  7ff  Cal. 
621,  18  P  796. 

Colo. — Mesa  County  Nat.  Bank  v. 
Berry,  24  Colo.  A.  487,  186  P  129,  181 
[dt  Cycl. 

III.  — Ht.  Vernon  v.  Patton,  94  HI. 
66;  Eastman  v.  Bla<Aledge,  171  III. 
A.  404. 

Hass. — ^PhUtopok  V.  Hoxey,  191 
Hass.  88,  77  NB  620. 

Mich.— Oenrow  v.  Flynn.  166  Hlch. 
664,  667.  181  NW  1115,  36  LRANS 
960,  AonCaslSlSD  688  [elt  Cyc]. 


Hlnn. — Hoyer  v.  Cantleny,  41  MIbb. 
242,  42  NW  1060. 

Ho. — Reynolds  v.  Clark  County.  162 
Ho.  680,  63  SW  382;  Kersey  v.  Carton. 
77  Ho.  646;  HcElhlnney  v.  Kline,  • 
Mo.  A.  94. 

N.  T. — Grant  v.  Zjangley,  84  Mlae. 
776.  68  NTS  820. 

Ob. — Sohalnasohn  v.  tjemonek,  84 
Oh.  St.  424,  96  NB  918,  AnnCaslSltC 
787. 

S.  C. — Whittle  T.  Tompkins,  94  S. 
a  287,  77  SB  929. 

Tenn. — Cantrell  v.  Chlsm.  6  Bneed 
116;  H'Clain  v.  WWlam^  8  Terg. 

2S0. 

Tex. — Hyers  v.  Crockett,  14  Tex. 
267;  Allcorn  v.  Butler.  9  Tex.  56; 
Crye  v.  O'Neal,  (Civ.  A.)  135  SW 
258. 

Wash. — Sessions  v.  Warwl^  46 
Wash.  165,  89  P  482. 

Wyo. — Sheridan  County  Comrs.  v. 
Hanna.  9  Wyo,  368,  63  P  1054. 

[a]  The  xmrnoam  for  allowing  a 
recovery  by  the  attorney  of  the  en- 
tire sum  stipulated  for  In  tbe  con- 
tract as  the  oomnensatlon  for  his 
services  are  auggeated  In  Myera  t. 
Crockett.  14  Tex.  267.  2S8,  whera 
Wheeler,  J.,  said:  "Where  the  attor- 
ney had  entered  upon  and  was  pro- 
ceeding to  perform  the  aervlcea  con* 
tracted  for,  and  the  conduct  of  the 
case  was  thus  wrested  from  him  by 
his  client  without  any  fault  on  his 
part,  there  would  seem  to  be  much 
reason  In  holding  that  he  was  entitled 
to  recover  the  full  amount  of  the  fee 
contracted  to  be  paid  for  the  services 
contemplated  by  the  contract.  Tbe 
case  differs  from  the  common  cases 
of  the  contracts  of  builders,  over* 
sears,  Ac.  In  which  It  has  baen  bald 
in  the  later  decisions  that  a  readi- 
ness to  perform  or  a  tender  of  per- 
formance la  not  in  all  respects  equiv- 
alent to  performance;  that,  thousb  It 
is  for  the  purpose  of  sustaining  an 
action.  It  Is  not  so  for  the  purpose  of 
ascertaining  the  measure  of  damages. 
,  .  .  The  relation  of  attorney  and  cli- 
ent Is  a  neculiar  and  confidential  re- 
lation. It  is  Incompatible  with  that 
relation  for  tbe  attorney  to  accept 
the  employment  or  the  confidence  of 
both  parties.  And,  after  accepting  an 
employment  and  enjoying  the  con- 
fidence of  one  of  them,  though  after- 
wards dlacharged  by  hla  client  with- 
out cause,  the  attorn^  cannot  la 
general,  with  propriety,  accept  an 
employment  by  the  opposite  party  in 
the  same  case.  This  conslderatloa 
would  seem  to  aJIord  a  good  reaaon 
why  such  contracts  should  be  ex- 
cepted from  the  rule  to  which  we 
have  adverted  and  the  attorney  be 
entitled  to  recover  the  full  amount 
of  the  fee  for  which  he  had  con- 
tracted from  his  client,  who  had 
wrongfully  prevented  him  from  per- 
forming his  contract."  See  also 
Hoyer  v.  Cantleny,  41  Hlnn.  142,  U 
NW   1060   (where   the   court  aaH: 


"This  agreed  and  entire  price 
not  for  doing  this  or  that  specUle 
thing,  but  for  doing  all  that  Bhonld 


For  later  caesa,  deTtfopmenta  and  OhanffM  in  the  law  see  cumulative  Annotations,  same  title.  Date  and  note  nnmbM>. 
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when  the  attoni^'s  timk  is  BntntUktiaUy  done,^* 
naless  some  otiier  mm  has  been  agreed  npon.^^  A»- 
eording  to  some  deeieionB  the  meaeare  of  reeorery 
is  the  contract  price  abated  by  meh  sum  as  is  rea^ 
sonably  represented  by  the  unperformed  pait  of  the 
service.**  Where  the  eompensation  of  an  attorney 
is  to  be  paid  to  him  contingently  on  the  saoeeesfnl 
prosecution  of  the  suit,  the  measnre  of  damages  is 
not  the  contingent  fee  agreed  upon,  bnt  a  reasonable 
compensation  for  the  services  aotoatly  rendered.*' 
Duty  to  minimise  damages.  The  general  mle  that 
the  measure  of  damages  in  case  of  an  employer's 
breach  of  a  contract  for  personal  employment  is  the 
difference  between  what  the  employee  received  or 
mi|^t  have  received  from  others  and  the  price 
agreed  on  does  not  generally  apply  to  breach  of  a 
contract  for  attorney 's  services."  It  does,  however, 
apply  to  a  contract  for  the  employment  of  an  attor- 


be  done  to  secure  the  result.  If, 
upon  the  eve  of  success,  or  at  any 
time  after  the  plaintiff  entered  upon 
the  andertokina,  the  other  party  aa- 
siuned  to  put  an  end  to  the  contract, 
ft   would   he  Impossible   to  justly 
measure  the  plaintiff's  damages  by 
any  apportionment  of  the  sum  agreed 
upon.    He  was  not  only  entitled  to 
compensation  for  what  he  had  done, 
measured  by  the  nature  and  terms 
of  the  contract,  but  he  was  entitled 
either  to  be  allowed  to  perform  it 
and  thus  to  secure  the  agreed  sum, 
or  else  to  be  Indemnllled  for  not  being 
allowed  to  do  so");  Kersey  v.  Qarton, 
77  Mo.  645,  646  (where  the  court  said: 
"And  there  is  much  force  In  the  view 
tbat  contracts,  such  as  the  one  be- 
fore UB.  are  from  the  nature  of  the 
•n^iK«ment;  from  the  peculiar  and 
confidential    relations   existing  be- 
tween the  parties  thereto;  from  the 
fact   that   an  attorney,  when  dis- 
charged by  his  client,  is  prevented 
from-  accepting  employment  In  the 
same  cause  by  the  adverse  party; 
from  the  fact  of  Its  being  practically 
impossible  to  determine  the  value  of 
an  attorney's  services  up  to  the  time 
of  his  dismissal,  and  from  the  fact 
of  the  impossibility  of  ascertaining 
tlM  measure  of  his  damages;  that 
these  drcumstancea  should  exempt 
Kuch  a  contract  from   thQse  rules 
which  prevail  In  oases  of  contracts 
dlfPering  ao  widely  in  these  essential 
partlcuiam  from  that  under  dlacua- 
Blon,  and  should  tlx  the  measure  of 
damaces  at  the  price  agreed  to  be 
paid"). 

le.  Bomant  v.  Kevenay,  88  Mlac. 
627,  ISO  NTS  949. 

17.  Millard  v.  Jordan,  76  Mich. 
ISl,  42  NW  1066. 

IS.  Ooodln  V.  Hays,  88  SW  1101. 
Z8  Kyi*  IH;  Bowser  v.  Patrick,  (Ky.) 
S5  SW  824.  See  also  Henry  v.  Vance, 
111  Ky.  72,  85,  68  SW  278.  28  KyL 
491  (where  it  was  said:  "Where  a 
contract  of  employment  has  been 
f  Airly  made  between  an  attorney  and 
one  thereby  becoming  his  client,  and 
befora  any  services  are  rendered  by 
the  a.ttom«y  he  Is  discharged  by  the 
client,  without  cause,  from  further 
connection  with  the  matter,  the  attor- 
ney must  look  to  an  action  for  a 
breacli  of  the  contract.  A  declara- 
tion upon  the  contract  as  if  con- 
8 1 met i vely  performed  Is  not  good, 
and.  we  believe,  in  against  both  rea- 
son and  the  weight  of  authority. 
Xhls  likewise  true  where  there  has 
been  such  partial  performance  as  en- 
titlesi  the  attorney  to  look  only  to 
an  Action  on  quantum  meruit,  as 
at>OVe  Indicated.  The  measure  of 
damaS'cs  may  be,  and  frequently  In 
•fuch  cases  Is,  difficult  to  establish, 
rriiat  IB  equally  true  In  many  other 
contracts.  As  to  what  would  be  the 
resulting  damages  from  such  breach, 
where  the  action  la  for  a  breach  of 


the  eontraot,  wotild  necessarily  de- 
pend upon  the  circumstances  of  the 
particular  oase"). 

la.  U.  S.— Such  V.  New  York 
Bank,  121  Fed.  SOt. 

D.  C — Parish  T.  MeOowan,  SB  App. 
184. 

zn.— Pratt  T.  Kerns,  1»  UL  A. 
8«. 

Ind. — ^French  v.  Cunningham,  149 
Ind.  632.  49  NE  797. 

Ky, — Joseph  v.  Lapp,  78  SW  1119; 
Breathttt  Coal,  etc.,  Co.  v.  Gregory, 
78  SW  148,  25  KyL  1607. 

Hd. — Western  Union  Tel.  Co.  v. 
Semmes,  78  Md.  9,  SO  A  127. 

Mont. — ^Harris  T.  Root,  88  Mont 
169,  72  P  429. 

N.  Y. — Andrewes  v.  Haas,  160  App. 
Dlv.  421,  144  NTS  1060;  Roake  v. 
Palmer,  119  App.  Dlv.  64,  JOS  NTS 
862;  Johnson  V.  Raviteh,  113  App. 
Dlv.  810,  812.  99  NTS  10S»  (where 
the  court  aala:  "Every  attorney  en- 
ters into  the  service  of  hla  client 
subject  to  the  rule  that  his  client 
may  dismiss  or  supersede  him  at 
will;  and  If  he  makes  a  contract  for 
future  services  to  his  cUeot,  It  is 
necessarily  subject  to  such  rule,  and 
made  with  full  knowledge  that  he 
may  never  perform  such  service,  for 
the  reason  that  his  client  may  not 
keep  him,  and  that  in  that  event  he 
will  not  be  paid  therefor,  but  will  be 
entitled  to  compensation  only  for  the 
services  he  has  actually  rendered"); 
Badger  v.  Mayer,  8  Misc.  S8S.  28 
NTS  768;  TuellB  v.  Hyman,  84  NTS 
460.  Bat  see  Martin  v.  Camp,  161 
App.  Dlv.  610.  146  NTS  1041  [reh  den 
147  NTS  1126]  (holding  that  the 
cause  of  action  was  on  the  eontxmet 
and  not  on  a  quantum  meruit) ;  Car- 
lisle v.  Barnes,  102  App.  Dlv.  572, 
92  NTS  917  ISLVP  dlsm  18S  N.  T.  667 
mem,  76  NB  1090  mem]. 

Tex. — Sulsbacher  v.  WUktnson.  1 
Tex.  A.  Civ.  Cas.  I  994. 

W.  Va. — Polsley  v.  Anderson,  7  W. 
Va.  202,  28  AmR  61S. 

M.  Klkuohi  V.  Ritchie.  202  Fed. 
867.  181  CC:A  216;  Dixon  v.  Volunteer 
CO.-OP.  Bank,  213  Mass.  348,  100  NB 
666. 

ax.  Klkuchl  Ritchie,  202  Fed. 
867,  191  CCA  816  (holding  that  in 
such  case  the  measure  of  the  attor- 
ney's damages  was  not  the  value  of 
the  services  which  he  would  have 
been  called  on  to  render  In  the  fu- 
ture, but  only  the  difference  between 
what  he  received  or  might  have  re- 
ceived from  others  and  the  price 
agreed  on). 

as.  Dixon  V.  Volunteer  Co-op. 
Bank,  218  Mass.  345,  100  NS  655. 

as.  Ark,— Pennington  v.  Under- 
wood, 66  Ark.  58,  19  8W  108, 

La. — Rousseau  v.  Marionneaux,  28 
La.  Ann.  298. 

Mo.— Taylor  v.  Perkins,  171  Mo.  A. 
246.  167  SW  122. 

Tex. — ^Merchaata  Nat  Bank  v,  Bua- 


ney  to  prosecute  an  appeal,  vhioh  was  broken  hy 
renoneiation  before  anyuiing  was  done  nnder  it  and 
bef(n«  performance  became  dne.*^ 

Hombul  damagM.  An  attorney  empl^^wd  for  a 
definite  time  and  wrongfully  dismissed  before  its 
expiration  is  entitled  at  least  to  nominal  damages.'" 

[4  294]  oc  Dlseharca  for  OanM.  Where  the  at- 
torney has  been  retained  on  a  epeciflo  contract  and 
is  discharged  for  good  and  justifiable  canse,  the  pre- 
vailing rale  is  that  he  may  not  recover  compensation 
either  in  an  action  upon  the  contract  **  or  npon  a 
qnantom  meruit,'*  althoi^fa  it  has  been  held  that 
a  recovery  may  be  had  npon  a  quantum  meruit.*' 
296]  (b)  By  Act  of  Attorney.  For  caw. 
Where  an  attorney  withdraws  from  a  case  or  other- 
wise abandons  his  employment  for  a  jnstiflable 
cause,  the  client  is  liable  for  the  services  actually 
rendered,"  although  such  withdrawal  or  abandon- 

tlB,  8  Tex.  Civ.  A.  360,  28  SW  227. 

Vt. — Safford  T.  Vermont,  ate.  R. 
Co^60  Vt.  186,  14  A  91. 

Wash. — Rosenbaum  v.  Syvereon 
Lumber,  etc.,  Co.,  66  Wash.  469,  118 
P  626. 

[a]  MabanMBt^If  the  attorney 
becomes  incapable  of  completing  the 
services  he  has  undertaken  to  render 
by  reason  of  his  being  disbarred,  the 
client  may  rescind  the  agreement  and 
revoke  the  authority  granted,  and  the 
attorney  will  not  be  entitled  to  claim 
anything  under  the  contract  by  way 
of  compensation  for  service  a  ren- 
dered. Moyers  v.  Qrahanl,  16  Lea 
(Tenn.)  57. 

[b]  An  agreement  to  convey  lasda 
as  a  contingent  fee  cannot  be  spe- 
cifically enforced  by  jin  attorney  dis- 
charged for  cause,  McArthur  v.  Fry, 
10  Kan.  233;  Buchanan  v,  Tennant, 
60  Or.  560,  120  P  404. 

S4.  Cahill  v,  Balrd,  (C^al.)  70  P 
1661:  Parish  V.  McOowan,  39  App. 

19ii  Walsh  V.  Shumway.  66 

[a]  IHaehwg*  for  laattsatlon  to 
dtttUs,— Where  an  attorney  at  taw 
was  retained  under  a  special  contract 
by  which  he  was  to  receive  one 
fourth  of  the  lands  recovered  by  him 
or  a  certain  share  of  the  amount 
realised  by  the  compromise,  and  the 
client  rightfully  discharged  him  for 
inattention  to  the  duties  he  had  un- 
dertaken, and  employed  other  coun- 
sel, it  was  held  that  the  attorney  so 
discharged  was  not  entitled  to  re- 
cover upon  the  principle  of  quantum 
meruit.  The  court  said:  "The  con- 
tract is  an  entirety,  and  the  attorney 
having  failed  to  perform,  there  can 
be  no  apportionment  of  compensation. 
Of  course  it  differs  from  a  case  where 
an  attorney  has  been  retained  with- 
out a  specific  contract."  Walsh  v. 
Shumway.  65  111,  471,  476. 

aa.  Ooodln  v.  Hays,  88  SW  llOl. 
28  Kyli  112,  See  generally  Agency 
S  422  text  and  note  86. 

86.  U.  8. — (Chambers  v.  CHlmore, 
198  Fed.  686,  113  CCA  608. 

Hawaii, — Montgomery  t.  Uontgom- 
ery,  2  Hawaii  677, 

Ky, — Sweeney  v.  Kerr,  26  SW  272; 
Pittsburgh,  etc.,  R.  C!o.  v.  WooUey, 
12  Bush  461. 

Mass. — Powers  v.  Manning,  164 
Mass,  870,  28  NB  290^13  LRA  26S. 

Mich. — Genrow  v.  Plynn,  166  Mich. 
664,  131  NW  1115.  35  LRANS  960, 
AnnCasl912D  688  and  note. 

Mo. — Blssell  V.  Zorn,  122  Mo.  A. 
688,  99  SW  458;  White  v.  Wright,  IS 
Mo.  A.  S61  mem.  _ 
N.  T.— Avery  v,  Jacob,  59  N.  T. 
Super.  585  mem,  16  NTS  664;  Tenney 
v.  Berger.  48  N.  T.  Super.  11  [aff 
93  N.  T.  624,  46  AmR  263]. 

Pa.^ — Campbell  v.  Qoodman,  23  Fa. 
Co.  609. 

8.  C— Verner  t.  Sullivan.  26  3.  C. 
327,  2  SS  391. 
Tex.— (Balrd  T.  BatcllfE.  10  Tex.  81; 
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ment  was  without  iuB  consent  or  that  of  the  oonrt.'^ 
Withont  cause.  It  U  the  prevailing  doctrine  thai 
if  an  attorney,  without  just  oauee,  abandons  his 
client  before  the  proceeding  for  which  he  was  re- 
tained generally  has  been  conducted  to  its  termina- 
tion, he  forfeits  all  right  to  payment  for  any  serr- 
ices  which  he  has  rendered.^^  But  in  some  jurisdic- 
tions the  attorney  in  such  case  will  be  allowed  to 
recover  the  reasonable  value  of  his  services,  less 
the  damage  the  client  may  have  suffered  on  aceoont 
of  the  a^ndonment." 

[f  296]  (c)  By  Oombiiwd  Act  of  OUaat  and 
Attonier.  If  the  employment  is  terminated  by  the 
eombined  act  of  the  attoru^  and  the  olient,  the 
attorney  may  re«»ver  for  services  actually  ren- 
dered,"* as  where  both  parties  were  at  fault,*'  un- 
less, at  Uie  time  of  his  withdrawal,  the  attorney 
waives  his  claim  to  compensation." 


Campbell  v.  Dennis,  2  Tex.  Unrep. 
Cas,  459;  Thomas  t.  Morrison,  (Civ. 

A.  )  46  8W  46. 

W.  Va. — Mathenr  v.  Farler.  *•  W. 
Va.  <80,  W  SB  1060.      ,       „  „. 

Wis.— Ryan  v.  Hartln.  18  Wis. 
672. 

Env. — Yanaandan  v.  Browne,  9 
Bins.  402,  22  ECL  684,  121  Reprint 
667. 

Ont— Ford  v.  Spaftord,  6  U.  C.  Q. 

B.  O.  S.  440. 

Wttbdzawal  Aur  flaw*  see  supra  9 
186. 

[a]  m^taMl  of  tiUMt  to  mak* 
aCMOUoat  aa  to  ooaipeM«a*ioa.^"Un- 

less  an  attorney  has  made  an  asree- 
ment  to  conduct  litigation  to  its  con- 
clusion for  a  reasonable  compensa- 
tion, to  be  thereafter  determined,  he 
has  a  right,  at  the  beginning  of  the 
litigation,  or  pending  the  same,  to 
demand  an  understanding  and  an 
agreement  as  to  hie  compensation, 
and,  for  the  refusal  of  the  client  to 
entertain  his  demand,  he  may,  upon 
reasonable  notice,  abandon  the  con- 
duct of  a  case  and  thereafter  recover 
his  fees."  Chambers  v.  Gilmore,  193 
Ped.  635.  fi37.  113  CCA  603. 

[b]  WbMM  attorney  ia  emiOojed 
b7  partners  vliose  Interests  beoons 
adverse. — Where  an  attorney,  In  con- 
ducting the  settlement  of  a  partner- 
ship, represents  the  firm  up  to  a 
certain  point  where  the  interests  of 
the  partners  become  adverse,  and 
then  devotes  himself  to  one  partner, 
he  is  entitled  to  recover  of  the  other 
rartper  only  for  services  rendered  be- 
fore the  interests  of  the  parties  be- 
came opposed.  Sweeney  v.  Kerr, 
(Ky.)  25  SW  278, 

fc]  VoBpaymoBt  of  aoto  glvm  for 
sei  floes  in  advaBoa,~Where  a  note 
Is  given  for  future  services  to  be 
rendered,  it  has  been  held  that  the 
nonpayment  of  the  note  justifies  the 
withholding  of  those  services;  and 
where  the  services  rendered  before 
the  maturity  of  the  note  were  worth 
the  amount  of  the  note,  the  party 
rendering  them  is  entitled  to  re- 
cover that  sum  in  an  action  on 
the  note.  Cooley  v.  I>oherty,  6  La. 
Ann.  163. 

[d]  Question  for  tbe  jwr. — ^Where 
an  attorney  who  was  employed  on 
the  implied  understanding  that  he 
should  have  the  reasonable  value  of 
his  services  asked  for  money  to  pay 
the  expenses  of  the  litigation,  and 
to  apply  on  hla  services,  and  the 
client  refused  to  grant  his  request, 
it  is  a  question  for  the  Jury  whether 
the  attorney  was  Justlfled  In  aban- 
doning the  case  so  as  to  entitle  him 
to  recover  for  the  services  already 
rendered.  Pickard  t,  EMckard,  83  Hun 
828^^21  NTS  987.     And  sea  supra 

tr.'  Powers  V.  Manning,  164  Mass. 
870,  28  NE  290.  18  LRA  268. 

B8.  Cal.— CahUI  V.  Baird.  70  P 
1661. 


[{  297}  (d>  Bf  Opvmaan  Ot  I«w.  The  inca- 
pacity of  an  attorney  to  continue  his  services,  aris- 
ing by  operation  of  law,  will  not  prevent  him  tiwa 
reoovering  for  services  alread;^  rendwed.*'  Thm, 
where  an  attorney  becomes  a  judge,  and  in  couo- 
qnenee  ia  prohibited  by  taw  from  appearing  as  an 
attorney  in  any  court  of  record  m  the  state,  be  will 
nevertheless  be  entitled  to  compensation  for  serviea 
rendered  in  a  case  up  to  the  time  of  his  incapacity.*^ 
298]  (e)  By  DMtb  or  J>isabmt7~«L  Of 
Attornesr."  Gontfwts  for  personal  services  requr- 
ing  skill,  which  can  be  performed  only  by  the  perKm 
named,  are  held  not  of  absolute  obligation,  nnda 
all  oireumstancee,  but  subject  to  the  implied  eon* 
dititm  that  the  person  des^ated  shall  be  able  to 
perform."*  Consequently  if  an  attorn^  dies  before 
be  has  prosecuted  to  a  judgment  or  settlement  a  liti* 
gation  which  he  has  undertaken  to  conduct  for  a 

Bond,  21  Oa.  196 


Ga. — ^Weed  v. 
(under  statute). 

Ind. — Justice  v.  Lalry,  19  Ind.  A. 
272  49  NB  459,  66  AmSR  405. 

Mo. — Dempsey  v.  Dorrance,  151  Mo. 
A.  429.  132  SW  33;  Young  v.  Lanz- 
nar,  188  Mo.  A.  120.  112  SW  17; 
Blanton  v.  King,  78  Mo.  A.  148. 

N.  T. — Holmes  v.  Evans,  129  N.  T. 
140,  29  NE  238;  Cary  v.  Gary.  97  App. 
Dlv.  471,  89  NTS  1061;  faolte  v. 
Flohtner,  68  Hun  147,  22  NTS  726; 
Buckley  v.  Buckley,  18  NTS  «07, 
^^Tenn. — Cantrell  v.  Chism,  6  aneed 

Tex.— Crye  v.  O'Neal,  (Civ.  A.)  185 
SW  258;  New  Tork  Southern  Nat. 
Bank  V.  Curtla,  <Clv.  A.)  26  SW 
911. 

Wksh. — Farwell  v.  Colman,  SB 
Wash.  808,  77  P  879. 

W.  Va. — pMatheny  v.  Farley,  66  W. 
Va.  680    66  SE  1060. 

[a]  Xsason  for  rule, — "The  rule 
of  law  undoubtedly  Is,  as  claimed  by 
the  defendant,  that  an  attorney  who 
is  retained  generally  to  conduct  a 
legal  proceeding  enters  into  an  en- 
tire contract  to  conduct  the  proceed- 
ing to  its  termination,  and  that  he 
cannot  abandon  the  service  of  his 
client  without  jastiflable  cause,  and 
reasonable  notice."  Tenney  v.  Berger, 
98  N.  T.  524.  629,  46  AmR  208. 

[b]  Contingent  fee.— (1)  Where 
services  are  performed  for  a  contin- 
gent fee,  an  abandonment  of  the  case 
by  the  attorney  before  the  termina- 
tion of  the  suit  will  deprive  him  of 
any  compensation.  Troy  v.  Hall,  157 
Ala.  692.  47  8  1035.  (2)  An  attorney, 
employed  to  prosecute  an  action  on 
a  contingent  fee,  cannot,  on  the  com- 
plaint being  dismissed  tor  failure  of 
the  client  to  appear  at  the  trial 
through  somo  mistake  for  which  the 
attorney  was  not  responsible,  aban- 
don the  case,  notwithstanding  his 
client's  request  that  he  move  to  open 
the  default,  and  recover  for  the  vuue 
of  his  services.  Seaaongood  v. 
Prager,  146  App.  Div.  833,  131  NTS 
771  [mod  70  Misc.  490,  127  NTS 
482]. 

[o]  Befnsai  to  proMoaie  aolt 
wltbont  additional  oompeasation. — If 

attorneys,  having  a  contract  for  a 
contingent  fee,  refuse  to  go  on  with 
the  litigation  without  an  agreement 
for  additional  compensation,  the  cli- 
ent may  compromise  It  without  fur- 
ther communication  with  them;  there 
Is  an  abandonment  of  the  contract  by 
the  attorneys,  and  the  compromise 
does  not  constitute  a  prevention  of 
performance,  Houghton  v.  Clarke,  80 
Cal.  417,  22  P  28B. 

[d]  Offer  of  snbstitatlon  of  other 
eowwol  InunaterlaL — (1)  An  attor- 
ney, after  commencing  a  suit  for  par- 
titlon,  having  left  the  state  and  re- 
mained away  several  years,  ignoring 
the  suit  entirely,  cannot,  after  six 
years  of  such  absence  and  neglect. 
Inslat  upon  compensation  for  bla 


original  services,  the  parties  havini 
in  the  meantime  settled  matters  be- 
tween themselves,  and  this,  although 
the  attorney  claims  to  have  ^ven  a 
substitution  to  another  attorney  to 
act  for  him.  Buckley  v.  Buckley, 
18  NTS  607.  (2)  Also  when  the  con- 
dition of  a  contract  was  that  the  at- 
torney should  attend  to  a  cauae.  the 
fee  to  be  dependent  on  the  party's 
success,  and  the  attorney  neglected 
and  abandoned  it  without  trying  It 
for  a  term  or  two  before  the  trial, 
it  was  held  that  It  was  unprofes- 
sional and  unconscientious  in  him  to 
claim  such  fee,  although  his  client 
was  successful;  and  the  court  there- 
fore interfered  to  prevent  the  collec- 
tion of  the  claim,  although  the  at- 
torney claimed  to  have  withdrawn 
for  aomestle  reasons,  and  to  have 
employed  other  attorneys  to  attend 
to  his  busineas.  Potts  v.  Vrtaicla,  48 
N.  C.  300. 

M.  Morgan  Roberts,  88  HI.  €5 
(where  It  was  held  that,  when  attor- 
neys who  are  employed  under  a  spe- 
cial contract  to  prosecute  a  suit 
abandon  the  cause  before  its  termi- 
nation, they  are  thereby  deprived  of 
any  claim  under  the  contract,  and 
must  be  left  to  recover  such  fees  and 
compensation  as  they  are  reasonably 
entitled  to  on  the  basis  of  a  quantum 
meruit). 

99.  Justice  v.  Lairy,  19  Ind.  A. 
272,  49  NB  469,  66  AmSR  405. 

81.  Scobey  v.  Ross.  5  Ind.  44S; 
Price  v.  Western  Loan.  etc..  Ool.  St 
Utah  879,  100  P  677^9  AnnOtaitSO. 

88.  Coopwood  V.  Wallaoe,  IS  Ala. 
790. 

88.  Warm)  Deposit  Bank  t.  'Bar- 
clay,  60  SW  »Zi,  22  KyL,  1655;  Baird 
V.  Ratctiff.  16  Tex.  81. 

[a]  Attonw  aspdntoa  ettr  •oaa> 
•■lor^-^t  has  been  held  that  an  at- 
torney employed  to  carry  a  suit 
through  for  an  agreed  sum  has  a 
vested  right  to  the  compensation 
when  he  accepts  and  begins  the  serv- 
ice, and  that  the  subsequent  appoint- 
ment of  such  attorney  to  a  posttkm 
where  It  would  become  his  official  duty 
thereafter  to  conduct  such  siiit  to  its 
termination  by  virtue  of  his  geneni 
employment  would  not  prevent  htm 
from  recovering  the  sum  agreed  upoo 
under  the  private  contract;  but  If  the 
original  employment  were  to  conduct 
the  suit  to  its  termination  for  such 
compensation  as  the  services  should 
be  reasonably  worth,  such  employ- 
ment would  be  impliedly  terminated 
by  the  subsequent  official  appoint- 
ment, and  the  attorney  coola  only 
recover  the  value  of  hie  servlees 
prior  to  such  appointment.  I>«tnilt 
V.  Whlttemore,  27^ Mich.  281. 

84.   Justice  v.  Lairy.  19    Ind.  A. 
272.  49  NE  469.  6S  AmSR  405;  Baird 
V.  Rateliff,  10  Tex.  81. 
.  ^  .Where  fee  la  eeattafsaft  aee 
in&a  I  820. 

86L   See  Contraota  [9  <^  6SS]. 


For  later  easasi  damovnuata  and  Chaagaa  In  tha  law      oumulatlva  Annotations,  same  title,  page  an4  note  nunbar. 
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certain  compensation,  his  eontraet  is  at  an  end;'^ 
and  the  eompensation  agreed  npim  eannot  be  re- 
eoTered  by  his  representative  under  the  agreanrat 
beeanae  he  did  not,  and  his  representative  oannot, 
carry  oat  his  agreement.^^  The  extent  of  the  re- 
covery permitted  bia  repreaentatire  is  the  reasonable 
valne  of  the  services  rendered  iiBder  the  contract," 
not  exceeding,  however,  the  sum  or  the  rate  fixed  by 
it.*^  The  same  resnlt  follows  where  an  attorney  is 
prevented  from  completing  his  contract  by  reason 
of  physical  disability.*^  If  the  contract  is  not  en- 
tire, but  severable,  and  the  death  of  the  attorney 
oeems  before  eon^lete  performance,  his  tcpresen- 
tative  may  recover  for  the  part  performed  and  is 
not  limited  to  recovery  tm  a  quantum  merait.** 

Fee  inid  ia  advanee.  Where  the  fee  has  been  paid 
in  advance,  the  client  may  leeover  the  uneamed 
portion  thereof." 

Deatii  of  one  of  two  attcwneyB.  When  one  agrees 
to  pay  a  certain  compensation  for  the  services  in  a 
specified  matter  of  two  attorneys  named,  the  con- 
tract is  not  performed,  and  the  compensation  can- 
not be  recovered,  when  one  of  them  dies  before  the 
agreement  is  substantially  performed.'**  The  con- 
tract is  one  of  personal  trust  and  confidence,  and  its 
terms  are  not  fulfilled,  althoiwh  the  surviving  at- 
torney associates  with  himself  others  of  equal  or 
greater  ability,  and  carries  the  litigation  to  a  suc- 
cessful conclusion.*" 

299]  bb.  Of  Client  Where  there  is  no  spe- 
cial contract  between  an  attorney  and  his  client  in 
regard  to  the  duty  of  the  attorney  to  proceed  with 
the  cause  in  which  be  is  employed  until  its  final 
determination,  the  death  of  the  client  terminates 


the  relation,  and  the  atteraey  is  entitled  to  com- 
pensation only  for  services  rendered  up  to  the  time 
of  the  client's  death.**  But  when  the  attorney  is 
actii^  under  an  express  contract  the  death  of  the 
client  does  not  affect  the  right  to  fees.*' 

Effect  upo»  contingent  fee.  Where  a  contract 
was  made  with  an  attorney  for  the  prosecution  of 
a  claim  for  a  contingent  fee  ovt  of  tiie  amount 
recovered,  and  SMrnces  were  rendnred  by  the  at- 
torney up  to  the  date  of  the  death  of  we  elient, 
when  the  iattomey  was  dismissed  by  the  client's 
administrator,  who  afterward  recovered  on  the  claim, 
it  was  held  that  the  death  of  the  client  did  not 
dissolve  the  contract,  bat  that  the  compensation 
remained  a  lien  npon  the  money  when  recovered.** 
Bnt  where  an  attorney  undertook  the  prosecution 
of  a  suit  for  compensation  conditioned  on  success, 
and^  nvoa  the  death  of  .  the  elient,  the  suit  was  dis- 
missed or  compromised  by  the  client's  personal 
representatives,  thereby  preventing  success,  it  was 
held  that  the  attorney  was  not  entitled  to  the  entire 
contingent  fee  agreed  upon.*" 

[(  300]  (5)  Sarricas  nnder  ABsignment  by  Ooart 
It  is  a  part  of  the  general  duty  of  members  of  the 
bar  to  act  as  counsel  for  persons  accused  of  crime 
and  destitute  of  means,  upon  ap^intment  by  the 
court,  when  such  service  is  not  inconsistent  with 
their  duties  to  others;'^  and  in  such  eases  they  must 
look  alone  to  the  possible  future  ability  of  the 
accused  to  pay  for  their  compensation  where  no 
provision  for  compensation  is  made  by  statute;  no 
implied  liability  arises  on  the  part  of  the  county 
or  state  to  pay  for  such  services."*  A  statute  au- 
thorizing courts  of  record  to  appoint  counsel  for 


S«0,  103  nI!^1«4,  52  LRANS  SSO  and 
note  [rev  155  App.  Dlv.  21.  1S»  NYB 
666]. 

as.  Sargent  v.  MoLeod.  209  N.  T. 
360,  103  NB  164,  62  LRAN8  380 
Irev  165  App.  Dlv.  21,  130  NTS  6661. 

39.  Ind.— Co«  V.  Smith.  4  Ind.  TO. 

68  AmD  618. 

Ky.— Baylor  v.  Morrison.  2  Bibb 
103.  But  see  Hardin  v.  McKitrick.  5 
J.  J.  Marsh.  667  (where  the  attora^ 
■e«ni8  to  have  fully  performed  before 
bis  death). 

Md. — Gordon  v.  UiUer,  14  Md. 
204. 

ICo. — Morton  v.  Foraee,  249  Mo. 
409,  422,  155  8W  765,  AnnCasl914D 
1S7  and  note  [cit  Cyc];  Callahan  v. 
Sbotwell,  60  Mo.  398;  Lawaon  v.  Mis- 
souri, etc..  Tel.  Co.,  178  Mo.  A.  124, 
164  3W  138. 

VT.  M. — Johnston  v.  Bernalillo 
County  Comrs.,  12  N.  H.  287,  245.  78 
1-48  tdt  Cycj. 

N.  T.— «ar«ent  v.  UoLeod,  209  N. 
T.  S60,  103  NB  164,  52  LRAN8  880 
rrev  156  App.  Div.  21,  139  NTS  666}: 
Boyd  V.  Dally,  85  App.  Div.  681.  83 
NTTS  539  [alt  176  N.  t:  656  mem,  613 
Riern,   68  NB  1114  mem]. 

S.  C. — Clendlnen  v.  Black,  18  S.  C. 
L,  488.  23  AmD  149. 

T«nn,— Bills  v.  Polk,  4  Lea  494. 
Xex. — Landa   v.   Shook,    (Civ.  A.) 
31  8W  57. 

40.    Coe  V.  Smith,   4  Ind.   79,  58 
AznZ>  618;   Sargent  v.  McLeod,  209 
rr.  360,  103  NB  164,  62  LRANS 

S80. 

4X.  Lewis  Y.  Omaha,  etc.,  R,  Co., 
CNebr.)  114  NW  281. 


Boyd  T.  Dally,  85  App.  Div. 
581,  83  NTS  639  [aff  176  N.  T.  656 
mem,  613  mem,  68  NE  1114  mem]. 

See  infra  i  308  text  and  note 

20. 

44.  Baxter  v.  Billings,  83  Fed.  790. 
28  CCA  86. 

a>M«li  of  aumfear  of  Ann  see  infra 
f  326. 


41k  Baxter  v.  BUUnss,  83  Fftd.  790, 
28  CCA  66. 

46.  Matter  of  RobWns,  61  Mlso. 
114,  112  NTS  1032;  Avery  v.  Jacob, 
16  NTS  664.  See  alao  Agnew  v. 
Walden,  84  Ala.  502,  EOT,  4  S  672 
(where  an  attorney  was  employed  to 
defend  a  prosecution  against  a  client 
charged  with  h<Hnicid«.  and  took  the 
client's  note  In  advance  for  his  fees. 
Before  the  trial  came  off  the  client 
was  killed  by  a  mob.  In  a  suit  on 
the  note  it  was  held  that  the  death 
of  the  maker  did  not  constitute  an 
entire  failure  of  consideration,  al- 
though admissible  evidence  as  snow- 
ing a  partial  failure.  The  court.  In 
this  case,  said :  "Compensation  In 
this  case  should  not  be  scaled  down 
to  a  mere  equivalent  for  the  actual 
services  shown  to  have  been  ren- 
dered. The  fact  that  the  ptaintlfTs 
disabled  themselves  to  accept  a  re- 
tainer on  the  opposite  side  Is  Itself  a 
consideration.  The  msniltude  of  the 
issue,  and  the  responslbllitlea  attend- 
ant upon  such  servloe,  should  be  con- 
sidered. And  the  consultation  and 
counsel  presumed  to  have  been  bad 
and  given  at  the  time  of  the  retainer, 
and  possibly  other  thlnia,  must  enter 
into  the  estimate"). 

47.  Headley  v.  Good.  24  Tex.  232 
(note  given  for  services). 

[a]  la  Xonlstana  It  has  been  held 
that  the  death  of  the  client  does  not 
dissolve  a  contract  entered  Into  be- 
tween attorney  and  client,  and  that 
the  attorney  can  and  should  con- 
tinue his  services  to  accomplish  the 
purpose  of  his  employment  unless 
prohibited  to  do  so  by  the  legal  rep- 
resentatives of  the  client,  and, 
where  the  attorney  Is  not  thus  for- 
bidden to  act,  the  death  of  the  elient 
does  not  have  the  effect  of  itself  to 
make  the  fees  of  the  attorney  exigi- 
ble. lAbauve's  Snoa,  14  X4L  Ann. 
1187. 

48.  Wylle  V.  Coz&  16  How.  (U.  &) 
416.  14  U  ed.  758;  Grapel  v.  Hodges. 


49  Hun  107,  1  NTS  823  [alt  112  N.  T. 
419,  20  NB  6421;  VlUhanw  v.  Toledo^ 
6  OhSaCP  8.  32  ClncLBuI  164. 

49.  Campbell  v.  Klncald.  3  T.  B. 
Mon.  (Ky.)  63. 

[a]  ZUostratlon.  —  An  attorney 
agreed  with  a  father  to  institute  pro- 
ceedings for  a  division  and  sale  of 
land  held  by  the  father  and  his 
daughter  in  common,  and  the  father 
agreed  to  pay  for  such  services  five 
hundred  dollars  when  the  land  should 
be  sold  and  the  purchase  money  be- 
come due,  or  the  usual  fee  In  case 
the  attorney  should  fall  to  secure  the 
division.  The  father  died  after  an 
order  for  the  sale  bad  been  entered 
by  the  court,  but  before  the  sale  had 
taken  place,  and  the  guardian  of  the 
datightn-  had  the  suit  dismissed.  It 
was  held  that  the  attorney  was  entl* 
tied  to  onlF  the  usual  fee  for  his 
servioee.  Bunn  v.  Prather,  21  HI, 
817. 

an.   See  supra  I  116. 

Bl,  Ark. — ^Arkansas  Ownty  v. 
Freeman,  31  Ark.  266. 

Cal. — Lamont  v.  Solano  County,  49 
Cal.  158;  Rowe  V.  Tuba  County,  17 
Cal.  61. 

Oa. — EHam  v.  Johnson,  48  Oa.  348. 
lU. — ^Vlse  V.  Hamilton  County,  19 
111.  78. 

Ulas. — Dlsmukes  v.  Noxubee  Coun- 
ty, 68  Miss.  612.  38  AmR  S39. 
.  Mont. — Johnston    v.    I.ewla,  etc., 
County,  2  Mont.  169. 

Nev. — ^Washoe  County  v.  Humboldt 
County,  14  Nev.  123. 

N.  T. — Peo.  v.  Niagara  County,  78 
N.  T.  622;  Matter  of  Kelly.  12  Daly 
110  (a  olvil  suit  under  Code  |  460); 
Peo.  V.  Onondaga  County,  4  N.  T.  Cr. 
102. 

Pa. — ^Wayne  County  v.  Waller,  90 
Pa.  99,  106,  36  AmR  636  (where  the 
court  said:  "While  there  is  some 
force  In  the  reasoning  of  the  Iowa 
and  Wisconsin  courts,  we  adhere  to 
the  opposite  view  aa  aocordlng  bet- 
ter with  a  practice  whioli  has  tMen 
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penoiu  defendants  in  eriminal  pToeeedings,  and  re- 
quiring attozneys  bo  appointed  to  act  without  com- 
pensation, is  therefore  not  tmconstitational,  it  being 
merely  a  reoognition  of  a  power  already  existing;  it 
cannot  be  attacked  as  taking  the  attorney's  time 
and  labor,  his  property,  without  compensation,  once 
satih  a  doty  is  one  of  those  impliedly  assumed  upon 
his  being  admitted  as  an  attorney  and  oflBeer  of  the 
eonrf  A  different  doctrine  prevails,  howerer,  in 
Indiana  and  Wisconsin.  In  those  states  it  ia  held 
that  the  courts  eannot  require  an  attorney  to  ren- 
der gratuitously  sernoes  in  behalf  of  an  indent 
erimSial;  the  courts  have  abundant  power  to  tq>- 
point  attorneys  to  defend  such  persons  and  to  re- 
quire them  to  serve,  but  upon  sudi  appointment  an 
implied  pnnnise  arises  on  the  part  ot  the  county 
or  the  state  to  pay  a  reasonable  compensation  for 


siieb  services."  There  is  even  authority  to  the  dEeti 
that  a  statute  requiring  gratuitons  services  in  soeh 
a  case  is  unconstitutional.**  If,  however,  the  attoi^ 
ney  aeecpts  the  appointment  without  protest  he 
must  be  held  to  have  done  so  under  the  terms  of 
the  statute,  and  the  p^ea  of  unconstitutionality  is 
not  available.**  In  Iowa,  while  an  attorney  has 
been  allowed  compaatsation  in  such  a  ease  on  the 
ground  of  implied  liability  where  the  statute  «u 
silent  on  the  subject,**  a  statute  requiring  the  serr- 
iees  of  an  attorney  without  eompeiuation  has  beta 
held  not  uneonstitutional.*' 

Statotaa  providing  for  compflaaatioiL  In 
her  at  the  states  statntes  have  hem  passed  provid- 
ing for  oompensation  to  attorneys  appointed  in  soeh 
cases.*'  An  attorney,  being  an  bfHeer  of  the  court, 
is  required  to  d^end  the  eriminal  and  aeeept  sodi 


almost  anlversal  and  of  sucli  long 
■tandlDK  as  to  hav«  acquired  the 
force  of  law.  In  this  state  we  have 
always  proceeded  on  the  safe  prin- 
ciple of  requiring  statutory  authority, 
either  In  expreaa  terms  or  by  neces- 
sary implication,  for  all  such  claims 
upon  the  public  treasury.  To  hold 
that  counsel,  appointed  to  defend  In- 
solvent prisoners,  may  demand  com- 
pensation from  the  county,  would  be 
a  departure  from  a  time-honored  cus- 
tom to  the  contrary,  and  it  la  not 
difficult  to  foresee  the  mischief  to 
which  it  would  lead.  It  Is  far  bet- 
ter to  let  such  cases  rest  on  the 
foundation  which  has  hitherto  sus- 
tained them:  human  sympathy  and  a 

Just  sense  of  professional  obllsatlon. 
to  poverty-stricken  prisoner  is  ever 
likely  to  suffer  for  want  of  necessary 
professional  or  pecuniary  aid"). 

Tenn. — Houae  v.  "Whitla,  5  Baxt 
S90:  Wright  V.  SUte.  3  Helak.  268. 

Utah. — ^Pardee  v.  Salt  Lake  County 
it  Utah  482.  118  P  122,  26  LRANS 
877  and  note,  AnnCasl912B  200  and 
note. 

Wash. — -State  v.  Rossman,  82  Wash. 
1.  101  P  SB7,  21  LRAN8  821,  17 
AnnCas  625;  Presby  v.  KllcklUt 
County,  5  Waah.  329,  31  P  876. 

W.  Va. — Tatea  v.  Taylor  County 
Ct..  47  W.  Va.  376.  35  SK  24. 

62.  Preshv  v.  K!ickit;it  County,  E 
Wash.  329.  332,  31  P  STB  (where  the 
court,  per  Anders,  C.  J.,  said:  "In 
Home  Instances,  no  doubt,  it  is  a 
hardship  upon  ;iri  uUorney  to  be 
obllRed  to  defend  [irjor  [xi-raons,  with- 
out compensalion,  but,  wiien  called 
upon,  it  Is  a  duty  which  he  owes  to 
hla  profession,  to  the  court  engaged 
in  tbe  trial,  and  to  the  cause  of 
humanity  and  Justice,  not  to  with- 
hold his  tfsalstance,  nor  spare  his 
best  exertions,  in  the  defense  of  one 
who  has  the  double  misfortune  to  be 
stricken  by  poverty  and  accused  of 
crime,  Cooley's  Constitutional  Iilml- 
tatlons  (6th  ed.>,  p.  408.  ...  An  at- 
torney la  an  officer  of  the  court,  and 
he  takes  his  office  with  all  its  bur- 
dens as  well  as  all  Its  rights  and 
privileges.  And  among  the  burdens 
thus  assumed  la  that  of  being 
obliged,  when  requested  by  the  court, 
to  conduct,  without  compensation,  the 
defense  of  those  who  are  destitute 
of  meana,  and  are  accused  of  crime"). 

68.  Knight  V.  Clay  County  Comrs., 
179  Ind.  568.  101  NE  1010;  Clay 
County  Comrs.  v.  McOregor,  171  Ind. 
634,  87  NE  1,  17  AnnCas  338  and  note; 
Miami  County  Comrs.  v.  Mowbray, 
160  Ind.  10,  90  NB  46:  Howard  Coun- 
ty Comrs.  V.  Pollard,  158  Ind.  871, 
872,  56  NB  87  (where  the  court  said: 
"An  attorney  at  law  cannot,  In  this 
State,  be  compelled  by  an  order  of  a 
court  to  render  professional  services 
without  compensation.  In  criminal 
cams,  the  defense  of  the  poor  and 
destitute  la  a  necessary  obligation 
devolving  upon  the  county,  and  to  the 
•xtMit  of  providing  counsel  for  them. 


the  court  Is  the  agent  of  the  coun- 
ty"); Webb  V.  Bafrd.  6  Ind.  18,  17 
(where  the  court,  per  Stuart,  J.,  said: 
"The  legal  profession  having  been 
thus  properly  stripped  of  all  Its  odi- 
ous distinctions  and  peculiar  emolu- 
ments, the  public  can  no  longer  Justly 
demand  of  that  class  of  citlsens  any 
gratuitous  services  which  would  not 
be  demandable  of  every  other  class. 
To  the  attorney,  bis  profession  is  hla 
means  of  livelihood.  Hla  legal 
knowledge  la  his  capital  stock.  His 
professional  services  are  no  more  at 
tbe  mercy  of  the  public,  as  to  remu- 
neration, than  are  the  goods  of  tbe 
merchant,  or  the  crops  of  the  farmer, 
or  the  wares  of  tbe  mechanio.  The 
law  which  requires  gratuitous  serv- 
ices from  a  particular  class,  In  effect 
Imposes  a  tax  to  that  extent  upon 
auch  class— clearly  In  violation  of 
the  fundamental  law,  which  provides 
for  a  uniform  and  equal  rate  of  aa- 
sessment  and  taxation  upon  all  the 
citliens");  Blythe  v.  State.  4  tnd.  S26: 
Dane  County  v.  Smith.  IS  Wla.  686, 
80  AmD  754;  Carpenter  v.  Cane  0>un- 
ty,  9  Wis.  274. 

[a]  A  rtatnte  Mqulrlsf  mtottovs 
MTvlees  la  olvll  oases  will  not  be 
extended  to  criminal  cases.  Webb  v. 
Batrd,  6  Ind.  13. 

[b]  Oonoluslvsas—  of  allowaaoe. 
—An  allowance  for  such  services, 
made  fay  the  order  of  the  court,  la 
not  conclusive  upon  the  county,  but 
Is  prima  facie  evidence  onlv  that  the 
services  were  so  rendered.  Miami 
County  Comrs.  v.  Mowbray,  160  Ind. 
10,  66  NE  46;  Howard  County  Comra. 
V.  Pollard.  163  Ind.  871.  65  NE  87. 

54.  Dane  County  v.  Smith,  13  Wis. 
686,  80  AmD  754-  Carpenter  v.  Dane 
County.  9  Wla.  274. 

as.  Miami  County  Comrs.  v.  Mow- 
bray, 160  Ind.  10,  66  NB  46;  Howard 
County  Comrs.  v.  Pollard.  163  Ind. 
871,  66  NB  87;  Brown  v.  Warren 
County,  16«  Iowa  20,  186  NW  4,  137 
NW  474,  42  LRANS  627,  620,  AnnCas 
1916B  186  and  note. 

Se.  Hyatt  v.  Hamilton  County,  121 
Iowa  292.  96  NW  855,  100  AmSR  354, 
63  L.RA  614  [aflf  reh  90  NW  608]; 
Hall  V.  Washington  County,  2  Greene 
(Iowa)  473. 

67.  Brown  v.  Warren  Ctounty.  166 
Iowa  20.  186  NW  4,  137  NW  474, 
42  LRANS  527,  629,  AnnCasl91BB  185 
and  note. 

68.  See  statutory  provisions;  and 
cases  infra  this  note. 

fa]  Za  Alabama  the  statute  of 
18S8,  authorizing  the  Judges  to  ap- 
point an  attorney  for  a  prisoner  un- 
able to  employ  counsel,  and  allowing 
such  appointee  "one-half  of  the  com- 
penaatlon  allowed  by  law  to  aolict- 
tors."  is  held  to  import  that  he  is  en- 
titled to  the  statutory  compensation 
whether  there  is  a  conviction,  ac- 
quittal, or  dismissal.  Mobile  Comrs. 
Ct.  v.  Turner.  46  Ala.  199. 

[b]  m  Oolomdo,  under  Hills 
Annot  St.  ||  1026,  1026,  authortilnK 


the  appointment  of  counsel  for  indi- 
gent defendants,  providing  that  bat 
one  fee  shall  be  allowed  In  any  oat 
case,  and  limiting  the  amount  to  lifty 
dollars  In  cases  of  Indictment  for  the 
commission  of  a  felony  punishable  Iqr 
death,  an  attorney  appointed  to  de> 
fend  three  defendants  In  one  case  it 
entitled  to  but  one  fee.  Wa^lngtoa 
County  V.  Murray,  46  Colo.  llG.  100 
P  688. 

[c]  In  iBfllana,  (1)  where  an  at- 
torney is  appointed  to  defend  a  pow 
criminal,  as  provided  in  Rev.  SL 
(1804)  I  261  (Rev.  SL  [1881]  |  26«), 
the  county  is  liable  for  hla  services. 
Houk  v.  Montgomery  County  Comrs.. 
14  Ind.  A.  662,  41  NB  1068.  (2)  The 
power  of  the  court  Is  not  limited  to 
the  appointment  of  one  attorney  only; 
the  actual  necessity  of  the  case  alone 
regulates  the  Judicial  discretion  of 
the  court  In  making  such  appoint- 
ments. Gordon  v.  Dearborn  CoantT, 
62  Ind.  822.  (3)  A  circuit  court  to 
which  a  change  of  vanua  has  been 
taken  for  the  trial  of  a  felony  may 
appoint  attorneys  to  defend  the  pris- 
oner as  a  poor  person,  and  make  an 
allowance  for  the  services  of  such 
attorneys,  which  shall  have  the  same 
binding  force  upon  the  county  from 
which  the  venue  was  taken  as  If 
made  by  the  circuit  court  of  that 
county.  Gordon  v.  Dearborn  CoantT. 
supra,  (4)  By  S  27  of  the  act  of 
March  8,  1899  (Bums  Rev.  St.  {19011 
9  5594gl)  the  legislature  limited  tbe 
power  of  courts  so  that  in  criminal 
cases  they  have  no  power  to  bind  the 
county  for  attorney's  fees  for  serv- 
ices rendered  In  criminal  cas^ 
beyond  the  amount  of  the  existing 
appropriation  for  that  purpose. 
Miami  County  v.  Mowbray,  ISO  Ind 
10,  66  NB  46;  Turner  v.  Elkhart 
County,  168  Ind.  166.  68  NB  Sie. 

[d]  Xa  Xowa,  under  Code  |  6814. 

Srovldlng  that  an  attorney  appointed 
T  the  court  to  defend  a  person  *^d- 
dicted  for  homicide  or  any  offense  the 
punishment  of  which  may  be  life  im- 
prisonment" shall  receive  certain  par 
from  the  county  for  bis  services,  (1) 
he  Is  entitled  to  such  pay  for  defend- 
ing one  Indicted  for  homicide,  al- 
though a  prior  trial  amounted  to  aa 
acquittal  of  all  degrees  of  homicide, 
except  manslaughter,  which  Is  not 
punishable  by  life  ImprlsonmeBL 
Tomllnson  v.  Monroe  County,  184 
Iowa  608,  112  NW  100.  (2)  He  need 
not  be  again  assigned  to  the  case  to 
be  entitled  to  pay  from  the  county 
for  defending  the  prisoner  on  the 
second  trial.  Tomllnson  v.  Monro* 
County,  supra.  (3)  Where  aa  attor- 
ney Is  appointed  to  defend  two  de- 
fendants Jointly  Indicted  and  tried, 
there  la.  In  legal  effect,  two  appotait- 
menta,  and  he  Is  entitled  to  the  stat- 
utory fee  for  each.  Clark  v.  Osesola 
County.  107  Iowa  602,  78  NW  1»1 
(4)  To  be  entitled  to  compensation, 
however,  he  must  file  an  affidavit  fftst 
he  has  not  received  compensstSea 


TiDT  Istiv  MMB,  asvaiopDUKM  and  dhMves  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbor. 
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eompensatioii,  within  the  limits  of  the  statute,  as 
the  court  may  allow."' 

Bole  in  civil  cases.  In  some  jnrisdictioua  the 
court  has  a  right  to  command  the  services  of  coun- 
sel for  persons  unable  to  pay  in  civil  aa  well  as  in 
criminal  eases.^  In  Indiana,  while  an  attorney  can- 


from  any  other  source.  State  v. 
Behrens,  109  Iowa  $8.  79  NW  S87. 

[e]  Xa  Mals^k  where  two  or  more 
persons  are  Jointly  Indicted  for  a 
capital  offense  ana  by  order  of  the 
court  are  tried  Jointly,  and,  on  appli- 
cation therefor,  the  court  aasigms 
aeparata  oounsel  tor  oaeh,  the  presld- 
ing  Judge  has  authority,  under  the 
statute,  to  allow  not  ezceedlne  one 
hundred  and  fifty  dollars  In  all  for 
the  services  of  counsel  for  anyone 
on  trial,  including  services  upon  ap- 
peal or  upon  exceptions  before  the 
law  court.    Anonymous,  7S  Me.  207. 

[f]  In  moUgan.  Howell  Annot.  St. 
I  9048  provides  that  an  attorney  ap- 
pointed to  defend  a  pauper  criminal 
may  recover  of  the  county  certain 
fees,  on  the  certificate  of  the  presid- 
ing Judge.  The  succeeding  section 
provides  that  If  the  attorney  follows 
the  case  to  another  county  or  to  the 
supreme  court  he  may  recover  an 
enlarged  compensation.  (1)  The 
power  to  fix  such  enlarged  compensa- 
tion in  vested  solely  In  the  county 
boards  of  supervisors  and  not  in  the 
court.  Peo.  v.  Hanifao.  99  Hich.  SK. 
59  KW  «11  [overr  Springer  v.  Wayne 
County  Auditors,  99  Htch.  EIS,  68 
KW  471].  (2)  An  order  of  the  court 
directing  an  appeal  is  necessary  in 
order  that  an  attorney  may  recover 
such  extra  compensation.  De  Long 
V.  Muskegon  County,  HI  Mich.  668, 
69  NW  1115. 

[g]  In  Vebraaka,  under  Cr.  Code 
I  437,  when  the  district  court  ap- 
points counsel  to  conduct  the  defense 
of  an  Indigent  prisoner,  (1)  the  claim 
of  the  attorney  for  services  ren- 
dered In  the  case  in  the  trial  court 
and  on  appeal  should  be  presented 
to  the  district  court  for  allowance, 
and  not  to  the  supreme  court.  Leldlgh 
V.  Otoe  County.  95  Nebr.  661,  146  NW 
957;  Moran  v,  Otoe  County.  9B  Nebr. 
658.  146  NW  966;  Edmonds  v.  State, 
43  Nebr.  742,  62  NW  199.  <2)  But 
the  sum  must  not  exceed  that  named 
in  Hev.  St.  (191S)  I  9081.  Leldlgh 
▼.  Otoe  Coun^,  supra:  Moran  v.  Otoe 
Countr,  supra.  (3)  The  certificate  of 
the  district  court  showing  his  exam- 
ination and  allowance  of  a  bill  for 
serviceB  rendered  Is  prima  facie  evi- 
dence only  of  the  correctness  of  the 
claim.  Boone  County  v.  Armstrong, 
23  Nebr.  764.  37  NW  626. 

[h]  Is  Vevodo,  under  the  statute 
providing  for  allowing  an  attorney 
appointed  by  the  court  to  defend  a 
prisoner  "such  fee  aa  the  court  may 
fix.  not  to  exceed  fifty  dollars,"  it  is 
held  that  where  the  attorney,  after  a 
trial  of  the  case  in  one  county,  fol- 
lows It  to  another  county  to  which 
It  is  removed,  and  then  to  the  su- 
preme court,  he  Is  entitled  to  a  sepa- 
rate fee,  not  exceeding  fifty  dollars, 
for  each  of  the  three  trials.  Washoe 
County  V.  Humboldt  County,  14  Nev. 
123. 

til  Xu  Vew  ToA  Code  Cr.  Proc. 
9  308  permits  the  appointment  of 
counsel  to  defend  persons  accused  of 
capital  oRenses.  and  the  allowance  of 
reasonable  compensation,  not  exceed- 
ing' Sve  hundred  dollars.  (1)  The  as- 
slgrnment  of  counsel  may  be  made  at 
some  time  other  than  the  occasion  of 
the  arraignment  of  the  accused,  as  is 
strictly  provided  In  !  308.  Peo.  v. 
Prenaergast.  214  N.  T.  16,  108  NE 
183-  Peo.  V,  Foster,  40  Misc.  19.  81 
NTS  212,  12  NTAnnCas  375  [aff  87 
App.  Wv.  198.  84  NTS  97  (aff  177 
N  T.  587  mem.  70  NE  1106  mem)J. 
Contra  Peo.  v.  Di  Hedlcis,  S9  Misc. 
438,  80  NTS  tit.  IT  N.  Y.  Cr.  163. 
fS)    On  such  other  oeoaston,  when- 


not  be  eompelled  to  give  his  serviees  gratnitoaaly, 
if  he  voluntarily  undertakes  the  employment  he  has 
no  ground  for  a  claim  to  compensation."^  In  other 
states  compensation  is  allowed  and  rwnlated  by 

statute.*^ 
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ever  It  may  be,  the  specific  require- 
ments of  the  code  must  be  substan- 
tially complied  with,  and  It  must 
appear  that  the  accused  Is  without 
counsel,  and  that,  having  i>e«B  "o^ed 
If  he  desire  the  aid  of  counsel,"  he 
expressed  himself  in  the  afllrmatlve. 
These  foots  are  jurtadiotiMua,  and 
they  cannot  and  ought  not  to  be  dis- 
pensed with.  Peo.  V.  Prendergast, 
BUpra.  (8)  The  allowance  Is  re> 
atricted  to  five  hundred  dollars  In  the 
aggregate.  Irrespective  of  the  num- 
ber of  counsel  thus  assigned.  Peo. 
V.  Helaelbett  30  App.  Dlv.  199,  61 
NTS  686.  18  N.  T.  Cr.  22S  [app  dlsm 
28  Misc.  100.  6S  NTS  4,  6  NTAnnCas 
165,  13  N.  T.  Cr.  470].  (4)  But  where 
two  defendants  Jointly  Indicted  de- 
mand and  receive  separate  trials,  an 
attorney  who  has  been  assigned  as 
counsel  for  each  may  he  allowed  com- 
pensation for  his  services  to  each. 
Peo.  v.  McElvaney.  16  Misc.  316.  78 
NTS  639,  10  NTAnnCas  816.  (5)  To 
warrant  allowance  of  compensation 
the  trial  must  be  by  a  Jury.  Peo.  v. 
Coler,  61  App.  Dlv.  638.  70  NTS  ««9. 
10  NTAnnCas  105,  15  N.  Y.  Cr,  460. 
(6)  The  word  "trial"  is  not,  however, 
limited  to  one  resulting  either  in  an 
acquittal  or  conviction  of  accused, 
but  authorises  an  allowance  on  a 
trial  resulting  In  a  disagreement  of 
the  Jury.  Peo.  v.  Prendergast,  67 
Misc.  541,  124  NTS  713.  (7)  The 
courts.  In  construing  the  section  in 
Its  present  form,  have  gradually  ex- 
tended the  power  to  grant  awards  In 
separate  proceedings.  Thus  It  has 
been  held  that  the  court  of  appeals 
has  the  power  to  award  a  further 
sum  of  five  hundred  dollars  upon 
the  appeal.  Peo.  v.  Perraro,  162  N. 
T.  546,  57  NB  167  (apparently  overr 
Peo.  V.  Coler,  44  App.  Div.  188,  60  NTS 
666,  7  NTAnnCas  119  (aft  28  Misc. 
f2?'J*J^'^S  887)];  Peo.  v.  Barone^ 
161  N.  T.  476,  66  NB  1091,  14  N.  T, 
Cr.  378.  (8)  But  no  allowance  will 
be  made  to  counsel  who  delay  in 
bringing  an  appeal  to  argument  un- 
less a  satisfactory  excuse  is  pre- 
V  Hampartjoomlan.  198 
N.  T.  616,  91  NE  286:  Peo.  v.  Ham- 
partjoomlan, 196  N.  T.  77,  89  NE 
461.  (9)  The  dootrlne  has  been  fur- 
ther extended  to  apply  after  a  re- 
versal of  a  conviction  by  the  court 
of  appeals  to  a  retrial  before  another 
court,  in  which  case  a  further  sum  of 
five  hundred  dollars  may  be  award- 
ed. Peo.  V,  Montgomery.  101  App. 
Dlv.  888.  91  NTS  766.  (l1»>  In  addi- 
tion to  compensation  a  further  sum 
may  be  allowed  for  personal  and  In- 
cidental expenses  on  a  verified  state- 
ment thereof.  Matter  of  Monfort.  78 
App.  Dlv.  567,  79  NTS  765.  (11)  i-he 
employment  of  additional  counsel  for 
the  purpose  of  Investigating  wit- 
nesses Is  not  within  the  meaning  of 
the  words  'personal  and  Incidental 
expenses."  Matter  of  Waldhelmer.  84 
App.  Dlv.  866,  82  NTS  916,  17  N.  T. 
Cr.  881.  (12)  Nor  are  the  expenses  of 
expert  witnesses  within  such  mean- 
ing. Peo.  V.  Prendergast,  157  App, 
Dlv.  486,  142  NTS  611  [rev  80  Misc. 
321,  141  NTS  255]. 

[Jl  Is  Ohio  no  right  of  appeal  lies 
on  behalf  of  dissatisfied  counsel  from 
the  action  of  the  t>oard  of  county 
commissioners  allowing  the  claim  of 
counsel  for  defending  an  Indigent 
prisoner.  Geauga  County  v.  Ranney, 
13  Oh.  St.  388. 

[k]  I*  VisooBSiB,  under  Rev.  St. 
I  4713,  providing  that  the  compensa- 
tion for  attorneys  appointed  hy  the 
court  shall  not  exceed  fifteen  dollars 
per  day  for  each  day  actually  spent 


in  the  trial  of  the  action,  (1)  no  com- 
pensation can  be  allowed  for  time 
spent  out  of  court  in  preparation  for 
trial.  Green  Lake  County  v.  Wau- 
|»c»  County,  118  Wis.  426,  89  NW 
649.  (2)  Attorneys  appointed  by  the 
court  to  defend  persons  accused  of 
crime  after  the  arraignment  and 
entry  of  the  pleas  are  entitled  to  only 
one  day's  compensation  where  nolles 
were  entered  when  the  oases  were 
called  for  trial.  Green  Lake  County 
y.  Waupaca  County,  supra.  (8)  If 
the  case  Is  appealed  and  tried  in  the 
supreme  court,  this  latter  court  can- 
not certify  for  the  services  rendered 
before  it,  but  it  is  the  duty  of  the 
trial  court  to  make  such  certificate 
upon  notice  to  the  district  attorney, 
after  proof  of  the  services  rendered. 
Slate  v.  WenUer,  7«  Wis.  89,  44  NW 
841,  45  NW  SIC-  . 

,-,°?'  ^^?ili*^5:.  Dubuque  County, 
It  »«rai»  v.  Otoe  County, 

95  Nebr.  68«.  14S  .27W  956. 

60.  Todd  V.  Todd,  9  N.  J.  L.  J. 
842;  House  v.  Whitis,  6  Baxt.  (Tenn.) 
690.  692  (where  the  court  said: 
Where  a  lawyer  takes  his  license  be 
takes  It  burthened  with  these  hon- 
orary obligations.  He  is  a  sworn 
minister  of  Justice,  and  when  com- 
manded by  the  court  cannot  withhold 
his  services  in  caaea  prosecuted  In 
forma  pauperis"). 

,^[a]  Za  »ew  Toxk.  under  Code  | 
460,  counsel  assigned  to  one  per- 
mitted to  sue  In  forma  pauperis  must 
act  without  compensation,  (l)  He 
cannot  therefore  withhold  a  part  of 
the  money  recovered  by  virtue  of  an 
agreement  made  with  his  client, 
fctatter  of  Kelly.  12  Daly  110.  (2> 
The  attorney  making  the  application 
to  allow  a  plaintiff  to  sue  In  forma 
pauperis  should  not  be  assigned  as 
counsel,  unless  the  case  Is  an  excep- 
tional one,  and  then  only  when  It 
clearly  appears  that  the  party  seek- 
ing to  sue  knows  that  the  counsel 
assigned  Is  bound  to  act  without  com- 
pensation, and  where  counsel  certi- 
fies that  he  will  so  act,  and  that  no 
charge  for  counsel  fees  will  be  made. 
Harris  v.  Mutual  L.  Ins.  Co.,  18 
NTS  718, 

ei.  Howard  County  v.  Pollard.  158 
Ind.  371.  55  NB  87. 

«a.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  In  OaUforuta  (1)  attorneys 
appointed  by  the  court  In  probate  pro- 
ceedings to  defend  the  Interests  of  ab- 
sent heirs  and  legatees  are  entitled  to 
reasonable  compensation  for  their 
services.  Lee  v.  San  Joaquin  County 
Super.  Ct.,  112  Cal.  864,  44  P  666. 
(2)  "The  appointment  Is  authorised 
only  for  a  devisee,  legatee,  heir,  or 
creditor.  Before  the  appointment  can 
be  made,  the  court  must  be  satisfied 
that  such  persons  exist,  and  the  order 
must  designate  who  they  are.  or  oth- 
erwise the  fee  allowed  cannot  be 
charged  to  the  person  represented  by 
the  attorney.  If  their  names  are  not 
known,  they  must  still  be  Identified, 
in  some  mode.  In  the  order."  In  re 
Lux.  184  Cal.  8,  7,  66  P  80.  (3)  Of 
course  an  attorney  cannot  be  ap- 
pointed for  an  absent  heir  who  Is 
already  represented  by  an  attorney. 
In  re  TjUX,  supra. 

[b]  Xa  Xsntnokr,  (1)  under  Civ. 
Code  il  38,  59.  the  court  appointing 
the  guardian  ad  litem  or  attorney 
for  a  nonresident  defendant  should 
fix  a  reasonable  allowance  for  his 
services.  The  same  rule  obtains 
whether  the  services  are  rendered  In 
the  supreme  or  In  the  circuit  court. 
The  court  which  makes  the  appolnt- 
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Oontnct  of  BmslkyminA.  An  attoniey's  elaim  for 
professional  services  against  persons  sni  jnris,  or 
^[ainst  the  property  of  such  persons,  mnst  rest  upon 
a  contract  of  employment,  express  or  implied^  made 
with  the  person  aon^^t  to  be  charged  or  with  his 
agent."*  No  one  can  I^ally  claim  compensation  for 
voluntary  services  to  uiother,  however  twneficial 
they  may  be,**  especially  where  rendered  without 
bis  knowledge  or  consent,*'  nor  for  incidental  bene- 
fits and  advantages  to  one,  flowing  to  him  on  account 
of  services  rendered  to  another  by  whom  the  attor- 
ney may  have  been  employed."  The  absence  of  an 
express  promise  on  a  client's  part  to  pay  will  not, 


however,  prejudice  recovery,  if  the  employment  is 
fairly  made  out  from  all  the  attendant 
stances."  Acts  of  reot^ttion  or  aeeeptanee  an 
in  g^eral  equivalent  to  a  prior  engagement.**  Thn 
acquiescence  by  a  client  in  his  attorney's  eoudnet 
may  supply  the  place  of  a  request  to  act,  provided 
the  case  was  such  that  the  olimt  might  reasonaUy 
know  that  he  would  be  expected  to  pay  for  the 
service.'*  The  same  would  be  true  where  a  client 
by  his  acts  induced  his  attorney  to  believe  that  his 
services  were  desired.^"  Where  services  are  ren- 
dered by  an  attorney  at  the  request  of  another,  or 
where  the  benefits  of  such  services  are  knowin^y 


ment  ma^  hear  proof  and  fix  the  al- 
lowance. Cochran  v.  Lee,  87  SW  769, 
27  KyL  1038.  (2)  Civ.  Code  |  441  ro- 
qalres  that  an  attorney  acting  under 
appointment  must  sl^  a  statement 
of  what  he  has  done  and  flle  It  with 
the  papers  In  the  case.  Jaokson  v. 
HcBiroy,  2  Bush  1S2. 

[o]  Vndsr  a  f«d«na  atotuto.  Act 
Congr.  July  20,  1892.  S  4.  when  one 
shows  a  right  to  sue  In  forma  pau- 
peris the  court  will  appoint  an  attor- 
ney for  blm  whose  fee  will  be  con- 
tingent on  success,  and  In  any  event 
win  not  be  larger  than  the  quantum 
meruit.  Whelan  v.  Blanhattan  R.  Ca, 
86  Fed.  219. 

88.  Ala. — Irvln  v.  Strother,  163 
Ala.  484.  489,  50  8  989  [clt  Cyc]; 
Humes  v.  Xtecatur  JUuid  Impr^  etc, 
Co.,  98  Ala.  461.  IS  8  868. 

Ark. — ^Davls  v.  Trimble.  76  Ark. 
115.  88  SW  920. 

111. — Evans  v.  Mohr,  168  111.  661,- 
39  NB  1083:  Price  v.  Hay,  182  HI. 
643,  24  NB  620;  Chicago,  eta,  R.  Co. 
V.  Lamed.  26  III.  218;  X^vy  V.  Rosen - 
blum,  161  ni.  A.  396. 

Ind.— Hersleb  v.  Moss,  28  Ind.  854; 
I>nckwall  v.  VTllliams,  29  Ind.  A.  6S0, 
68  NE  282;  Blakey  v.  New  Tork  L. 
Ins.  Co.,  28  Ind.  A.  428,  63  NE  47; 
Cleveland,  etc.,  K.  Co.  v.  Sbrum,  24 
Ind.  A.  96,  65  NE  616;  Miles  V.  De 
Wolf,  8  Ind.  A.  153.  34  NB  114. 

Iowa. — Ney  v.  Eastern  Iowa  Tel. 
Co.,  182  Iowa  52B.  144  NW  888;  Tur- 
ner V.  Myers,  23  Iowa  891. 

Kan. — Caldwell  Bigger,  76  Kan. 
4».  90  P  1096. 

Ky. — First  Nat.  Bank  v.  Stephens, 
157Ky.  663.  163  SW  1097;  Weldon  V. 
Flnley,  104  SW  701,  81  KyL  1060. 

La. — In  re  McPherson,  129  La.  182, 
56  8  756;  Porman  v.  New  Orleans 
Sewerage,  etc.,  Bd.,  119  La.  49,  43 
B  908,  12  AnnCaa  773:  Wallea  v. 
Brown,  27  La.  Ann.  411:  Cooley  V. 
Ceclle,  8  La.  Ann.  61;  Rosellus  V. 
Delachalse,  5  Xa.  Ann.  481,  62  AmD 
597. 

Me, — Wright  v.  Palrbrother,  81  Me. 
38,  16  A  330. 

Md. — Hunroe  v.  Whitaker.  121  Md. 
396,  88  A  237;  McGraw  v.  Canton, 
74  Md.  654.  22  A  132;  Neighbors  t. 
State,  41  Md.  478. 

Mich. — Lillls  V.  Pennsylvania  Cas- 
ualty Co.,  131  Mich.  301,  91  NW  165: 
Fraser  v.  Haggerty,  86  Mich.  621.  49 
NW  616. 

Minn. — ^Whlte  v.  Esch.  78  Minn. 
264.  80  NW  »76. 

Ho. — ^Phillips  V.  Butler  County,  187 
Mo.  698,  86  SW  231;  Warder  v.  Seltz, 
157  Mo.  140,  57  SW  537;  Connor 
Realty  Co.  v.  St.  Louis  Union  Trust 
Co..  176  Mo.  A.  260,  161  SW  866. 

N.  T. — Matter  of  Shay,  133  App. 
Div.  547.  118  NTS  146  farf  196  N.  T. 
630  mem,  89  NE  1112  mem];  Altkrug 
V.  Horowitz,  111  App.  Div.  420,  97 
NTS  716;  Whltesell  v.  New  Jersey, 
etc.,  R.,  etc.,  Co.,  68  App.  Div.  82. 
74  NTS  217;  Burghart  v.  Oardne^ 
3  Barb  64;  Newlln  v.  Carbon  Ste^ 
Co  -  110  NTS  921;  Brown  v.  Genet, 
•3  HowPr  286;  Hotchklss  Le  Roy, 
9  Johns.  142. 

*T^~2^°"*"  7-  Woods,  76  Pa.  408; 
Newbaker  v.  Alricks,  6  Watts  188. 
8.  C.— Cauthen  v.  Cauthen,  76  S.  a 


226,  66  SB  978;  Ex  p.  Fort,  36  S.  C. 
19,  16  SB  832:  Westmoreland  v.  Mar- 
tin, 24  8.  C.  238;  Hand  v.  Savannah, 
etc..  R.  Co.,  21  S.  C.  162;  Nlmmons 
V.  Stewart.  13  S.  C.  446. 

Tenn.— Johnson  v.  Winiams.  96 
Tenn.  339.  34  SW  434;  Hume  v.  Com- 
mercial Bank,  13  Lea  496. 

Tex. — Morris  v.  Kesterson,  (Civ. 
A.)  88  SW  277. 

Vt. — Powell  v.  Concord  First  Nat. 
Bank,  71  Vt.  462,  45  A  1036;  Smith  V. 
Dougherty,  37  Vt.  530. 

Can. — Duff  v.  Lane,  48  Can.  S.  C. 
608  [app  allowed  45  N.  S.  338]; 
Tucker  v.  Rex,  32  Can.  8.  a  722. 

[a]  A  retatnar  hj  OM  of  two  d*< 
fendanta,  to  M)t  for  both,  will  not 
make  the  one  not  assenting  liable  for 
the  attorney's  services.  Prentiss  v. 
Kelley.  41  Me.  436. 

[bl  Whew  two  vmumm  omoior  aa 
attomsy  wiOiout  agraensnt  tm  to 
oompeiuatloii,  and  one  settles  for 
himself,  the  attorney  may  recover 
from  the  other  one  half  the  reason- 
able value  of  his  services.  Miller  v. 
Kerr,  94  Kan.  546,  146  P  1169. 

04.  U.  S.— TuU  V.  Nash,  141  Fed. 
657,  73  CCA  29;  Lamar  v.  BalL  129 
Fed.  79,  63  CCA  621. 

Ala. — MlUlgan  v.  Alabama  Ferti- 
lizer Co.,  89  Ala.  322,  7  8  660. 

Conn. — Seeley  v.  North,  16  Conn. 
92. 

111. — Chicago,  etc.,  R.  Co,  v.  Lar- 
ned.  26  111.  2li 

La. — In  re  McPherson,  129  La.  182, 
55  a  756;  Drelfus  T.  Colonial  Bank, 
etc,  Co.,  127  La.  1086.  64  8  368;  For- 
man  v.  New  Orleans  Sewerage,  etc., 
Bd..  11»  La.  49,  43  8  90S,  12  AnnCas 
778  and  note;  Watles  v.  Brown.  27 
La.  Ann.  411. 

Md.— MeOraw  v.  Canton,  74  Md. 
654,  22  A  132. 

Miss. — Rlves  V.  Patty,  74  Miss. 
381,  385,  20  8  862,  60  AmSR  610 
(where  the  court  said:  "It  appears 
to  us  that  It  would  be  a  dangerous 
precedent  for  litigants,  however  ad- 
vantageous to  lawyers.  If  we  should 
hold  that  counsel  may  Intervene  to 
protect  the  Interests  of  persons  who 
have  not  slgntfled  any  desire  for  the 
services  Of  counsel,  and,  upon  success 
crowning  the  efforts  of  such  counsel, 
impose  liability  upon  the  unwilling 
litigants  to  pay  attorneys'  fees.  Xt 
would  seem  almost  aa  dangerous  to 
compel  litigants  In  a  common  cause 
to  bear  the  expanses  of  counsel  fees 
Incurred  by  their  fellow-litigants, 
though  without  their  procurement  or 
consent,  because  of  Incidental  bene- 
fits resulting  from  the  services  of  the 
attorneys  of  the  fighting  litigants"). 

Mo. — Trimble  v.  Guardian  Trust 
Co.,  244  Mo.  228.  148  8W  984. 

8.  C. — Hand  v.  Savannah,  etc..  R. 
Co.,  21  S.  C.  162. 

[a]  Whor*  an  atfeoniar  aad 
ottMT  woio  mod  Jolatlr  for  false  im- 
prisonment, and  the  attorney  suc- 
cessfully defended  both,  he  could  not 
recover  compensation  for  his  services 
from  his  oodefendant.  Musoott  v. 
Stubhs,  34  Kan.  620. 

as.  Oroxco  V.  Hemaes,  1  Philip- 
pine 77. 

66.  Lamar  V.  Hall,  129  Fed.  79, 
68  CCA  621;  Westmoreland  v.  Martin, 


24  8.  C.  288;  Hand  v.  Savannah,  vbe^ 
R.  Co..  21  8.  C.  162. 

[a]  Vhe  fees  of  attonora  em- 
ployed by  oertaln  creditors  of  aa  la- 
■olveat  aatate  cannot  be  made  a 
charge  upon  the  fund  for  distribution, 
although  It  was  made  available  hj 
their  professional  services,  and  the 
nonemploying  creditors  were  all  in- 
cidentally benefited.  Rlves  v.  Patty, 
74  Mlas.  381,  20  S  862,  60  AmSR  &1«. 

67.  Ala. — Irvln  v.  Strother.  HI 
Ala.  484,  489,  60  S  969  [clt  Cycl. 

Cal.— Miller  v.  Ballerlno,  135  CaL 
660,  67  P  1046,  68  P  600. 

Mo. — Randolph  v.  St.  Joseph,  eta. 
R.  Co.,  118  Mo.  A.  460,  94  BW  W 
(conwratlon  held  boond  for  Mrvlees 
performed  for  another  corporation 
controlled  by  It). 

Oh. — Cincinnati,  etc.  R  Co.  Lee, 
37  Oh.  St.  479. 

Pa. — ^Henderson  v.  Montgomery,  SI 
Pa.  DisL  413,  414  [quot  Cyc]. 

Tenn.— Hill  v.  Childress,  10  Terg. 
614. 

Tex.— Tindol  V.  Beasley.  (ClT.  A.) 
40  SW  166. 

Wash. — Isham  v.  Parker,  3  Wash. 
756,  29  P  835. 

N.  W.  Terr. — Armour  v.  Dinner,  < 
Terr.  L.  30. 

68.  Conn. — Newton  v.  Hamden,  79 
Conn.  237,  64  A  229. 

Ga. — Hood  V.  War^  84  Oa.  MS. 

Ind— Miles  V.  DeWolt  8  Ind.  A 
153,  34  NE  114. 

Iowa. — Hudspeth  v.  Tetaor,  78  Iowa 
11,  42  NW  629;  Turner  v.  Myer^,  » 
Iowa  391. 

Md.— Neighbors  v.  State.  41  H4. 
478. 

N.  T. — ^Burghart  t.  Oardner.  8 
Barb.  64  >  HotchklBS  v.  XjoRoy,  9 
Johns.  142. 

[a]  OUsnt  h«Ul  UaU*  wttkovk 
preoedent  reanast  see  Hood  v.  Ware, 
34  Ga.  32S;  New  Athens  v.  Thomas, 
82  111.  259;  Pittsburgh,  etc,  R.  Co,  r. 
Woolley,  12  Bush  (Ky.)  461:  Ooodall 
V.  Bedel,  20  N.  H.  206;  Parshley  v. 
Brooklyn  Third  M.  E  Church,  147 
N.  Y.  583,  42  NE  16.  30  LRA  S74; 
Wright  V.  Smith.  13  Barb.  <N.  T.) 
414;  Ames  v.  Potter,  7  R.  I.  266;  HUI 
V.  Childress,  10  Yerg.  (Tenn.)  514; 
International,  etc.,  R.  Co.  v.  ClariL 
81  Tex.  48,  16  SW  631;  Felker  v. 
Haight.  33  Wis.  259. 

[b]  cntoBt  haU  no*  UaUa  see 
Fraaer  v.  Haggerty,  86  Mich.  SSI,  49 
NW  616:  Hooker  v.  Brandon,  76  Wis. 
8.  43  NW  741;  Mlllett  v.  Hayford.  I 
Wis.  401. 

69.  Ala.— Davis   T.   Walker,  111 


oopar  V.  Hamilton.  6S  lU. 


Ala.  204,  81  S  654. 

III.--C1 
119. 

Ky. — Crawford  v.  Wiedemann,  158 
Ky.  333,  336,  164  SW  981  [quot  Cyc]. 

N.  Y. — Newlln  v.  Carbon  Steal  Ofc, 
110  NYS  921. 

N.  D. — Van  Gordon  v.  Goldaraer.  16 
N.  D.  323.  118  NW  609. 

Pa. — Henderson  v.  MontEomery,  XI 
Pa.  DIst.  418,  414  [quot  C^c]. 

Tenn. — ^Tergar  v.  Aiken,  7  BaxL 
589. 

70.  Crawford  v.  Wiedemann,  151 
Ky.  333.  886,  164  SW  981  [qnot  Cv«]: 
Ector  v.  Wiggins,  30  Tex.  65:  Win 
V.  Chandler.  24  Tax.  146. 


For  ]atn<  oawi^  OmlovanM  and  ohaagM  in  the  law  see  cumulative  Annotatlona,  same  title, 
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aeeepted,  a  promiBe  to  pay  therefor  will  be  pre- 
sumed/^ onleBs  the  cirenmstanees  show  that  the 
senriees  were  intended  to  be  gratuitous.^ '  Thas, 
where  there  is  even  slight  proof  of  an  employment 
of  the  attorney  by  the  client,  the  fact  that  the 
latter  stood  by  without  objection  and  ^owed  the 
attorney  to  render  valnable  services  in  his  behalf 
will  estop  him  to  deny  the  fact  of  employment.^' 
It  does  not,  however,  always  follow  that,  because  one 
receives  the  benefit,  directly  or  indirectly,  of  the 
services  of  another,  the  law  implies  a  contract  to 
pay  therefor.'*  Thus,  where  the  attorney,  in  carry- 
ing on  the  action  does  so  for  his  own  benefit  and 


•n.  Ark.— Davis  t.  Trtmble,  76 
Ark.  115,  88  SW  920. 

m. — iCooper  V.  Hamilton,  52  111. 
119;  Bell  v.  Snttth,  28  111.  A.  181. 

Ind. — Moore  v.  Orr,  19  Ind.  A.  89, 
37  NEI  554. 

Iowa. — Dorr  v.  Dudley,  135  Iowa 
2«.  112  NW  208. 

Ky. — First  Nat.  Bank  v.  Stepliens, 
157  Ky.  668,  168  8W  1097. 

Mass.— Paul  v.  Wilbur,  189  Mass. 
48.  75  NE  63:  Taft  T.  Shaw.  159 
Mass.  692,  35  NE  88;  Ferry  V.  Lord, 
111  Mass.  604. 

Mich. — Clcotte  V.  St.  Anne's 
Church,  «0  Mich.  652,  27  NW  682. 

Minn. — Humphreys  v.  Jacoby,  41 
Minn.  226,  42  NW  1059. 

Mo. — Taussig  V.  St.  Louis,  etc.,  R. 
Co..  166  Mo.  2C  65  SW  969,  89  AmSR 
S74;  Boyd  T.  Chicago,  etc.,  R.  Co.,  84 
Mo.  615. 

N.  C. — Simmons  v.  Davenport.  140 
N.  C.  407.  53  8E  225. 

Vt. — Powell  V.  Concord  First  Nat, 
Bank.  71  Vt.  462,  45  A  1086.  _ 

Wash.- iBham  v.  Parker,  8  Wasb. 
755.  29  P  836.  .      »  «  „ 

W.  Va.— Ceoll  v.  Cln.tk,  69  W.  Va. 
C41,  72  BE  787. 

[a]  Vbe  appeanaM  of  MOoM  to 
mn  attDiney  Is  prima  facie  evi- 
dence of  the  liability  of  the  person 
for  whom  the  attorney  appeared,  but 
it  may  be  shown  in  contradiction 
tliat  such  attorney  was  In  fact  em- 
ployed by  some  other  party.  Rose- 
llus  V.  Delachaise,  5  La.  Ann.  481,  52 
AmD  597;  Mitchell  v.  Bromberger,  1 
Nov.  604. 

[b]  OoUectlon  of  nunisy  udar 
J»Jg»snt<  One  whjt  knows  ttiat  an 
attorney  Is  prosecuting  a  suit  in  his 
bebalf.  and  who,  when  Judgment  Is 
obtained,  collects  money  under  tt  and 
enters  satisfaction.  Is  estopped  to 
deny  the  attomey'a  employment,  and 
is  liable  for  a  reasonable  fee.  Lind- 
ner V.  Hlne,  84  Mich.  611,  48  NW  48. 

TS.  Ind. — ^Hatfield  v.  Chenewith, 
24  Ind.  A.  848,  56  NE  61;  HcFadden 
V.  Fterrls.  6  Ind.  A.  454,  32  NE  107. 

Minn. — Humphreys  v.  Jacoby,  41 
Uinn.  226,  42  NW  1059.  _ 

ICo. — Taussig  V.  St.  Louis,  eta,  R. 
Co.,  166  Mo.  28,  66  SW  969,  89  AmSR 
674. 

N.  T. — Frost  V.  Lawrence,  138  App. 
DlV.  106,  122  NTS  913.  See  ^so 
Slake  V.  Andrews,  9  NTS  868  (where 
tbe  services  were  trivial  and  only 
sem  iprof esslonal ). 

W.  Va. — Cecil  t.  Clark,  69  W.  Va. 
641.  72  SE  737. 

[a]  VxoMonttar  attomsy  not  sn- 
•tltt«d  to  ooMjwattea  from  proseon- 
toVw—Where  a  prosecuting  attorney 
appears  before  a  maxistrate,  at  the 
request  of  a  railroad  company,  and 
profleeutes  one  charged  with  the  com- 
xniMion  of  a  felony,  and  prepares  the 
papers  necessary  In  such  a  case, 
tbere  is  no  implied  contract  on  the 
Pfti-fc  of  the  company  to  pay  him  for 
^tjctx  services.  The  attorney  has  no 
..ftfbt  In  such  a  case  to  expect  com- 
nensatlon  for  the  discharge  of  his 
ofllcial  duties.  Cincinnati,  etc.,  R.  Co. 
^    TL.ee,  87  Oh.  St.  479. 

rb]    Bsrvloes  xsodered  brotiitr 
^fr»mTi — An  attorney  has  a  right  to 
be  I>«d  for  professional  services  ren- 


dered another  attorney;  where  there 
Is  no  express  contract,  the  law  will 
imply  one.  Oraydon  v.  Stolces,  24 
S.  C.  483,  486  (where  the  court  aaid: 
'While  there  does  exist  In  certain 
localities  at  least  a  'courtesy*  among 
gentlemen  of  the  bar  not  to  charge 
each  other,  but  when  reouested  by  a 
brother  lawyer  to  render  nlm  services 
in  the  line  of  their  profession  with- 
out fee  or  reward,  yet  where  such 
courtesy  exists,  it  does  not  touch 
the  le»l  rights  of  the  parties.  The 
very  nict  that  it  Is  called  a  courtesy 
Indicates  that  making  no  ciiarge  Is 
exceptional,  and  that  the  general  rule 
la  to  charge.  Besides,  even  where 
snch  courtesy  is  generally  practised, 
we  have  no  doubt  that  there  are  cer- 
tain well  grounded  exceptions  to  the 
rule,  and  certainly  the  moment  the 
parties,  from  any  cause  whatever, 
stand  upon  their  rights,  there  fsan  be 
no  such  thing  as  courtesy  In  the 
case"). 

[c]  '  Wliere  an  attonMy  la  involved 
with  otlisr*  M  •  party  to  a  lawsnit, 

and  his  personal  mterest  in  the  liti- 
gation la  large  and  In  a  measure  an- 
tagonlstto  to  that  of  the  other  par- 
ties, an  agreement  on  their  part  to 
pay  hJm  for  his  services  will  not 
readily  be  Implied.  Fryberger  t.  An- 
derson. 126  Hlnn.  822.  147  NW  107; 
Humphreys  v.  Jaooby.  41  Minn.  286, 
42  NW  10S9. 

78.  Cal.— Kelly  v.  Ntng  Tung 
Benev.  Assoa,  2  CaL  A.  460,  84  P 
321. 

111.— Slegel  v.  Hanchett,  88  HI.  A. 
684. 

Ky. — Patterson  v.  Fleenor,  89  SW 
705,  28  KyL  582. 

Mo. — ^Trimble  v.  Texarkana,  etc, 
R  Co..  199  Mo.  44,  97  BW  164;  Boyd 
V.  Chlcagq,  etc,  R.  Co.,  84  Mo.  616. 

Nov.— ^tehall  t.  Brombarger,  1 
Nev.  604. 

N.  H.— Qoodall  v.  Bedel,  20  N.  H, 
205. 

Tenn. — Terger  Aiken,  7  Bazt. 
689. 

Tex. — International,  etc,  R.  Co.  v. 
Clark,  81  Tex  48,  16  SW  C31;  Fore 
V.  Chandler,  24  Tex.  146.  ' 

[a]   XllnatsatlaBa.^<l)  Whero  one 

takes  by  assignment  a  chose  In  ac- 
tion then  being  sued  on,  and  after- 
ward compromises  with  defendant,  he 
becomes  liable  for  the  fees  of  the 
attorneys  prosecuting  the  action;  his 
retainer  of  the  attorneys  is  presumed 
from  his  allowing  them  to  continue  to 
act  in  the  matter  In  which  they  were 
employed.  Ward  v.  Lee,  18  Wend. 
<N.  Y.)  41.  (2)  An  attorney  who 
was  employed  by  his  client  in  the 
prosecution  and  defense  of  many 
suits  gave  voluntary  appearance  for 
him  in  a  new  suit  brought  ualnst 
him  upon  a  subject  connectea  with 
suits  then  pending.  About  the  time 
of  serving  this  appearance,  the  attor- 
ney told  him  that  he  had  appeared 
for  him,  and  the  client  expressed  no 
dissent.  It  was  held  that  the  attor- 
ney's appearance  was  not  unauthor> 
ized,  but  under  such  facts  he  might 
well  aasume  a  retainer.  Bogardus  v. 
Livingston,  7  AbbPr  <N.  Y.)  428. 

tb]  Where  a  oorporatlon  asmmad 
to  eraplor  an  attoznar*  received  tha 


not  for  the  nominal  party  to  the  action,  the  fact  that 
snefa  nominal  party  knows  of  his  ooorse  and  does 
not  object  will  not  make  him  liable  for  fees.'"  Nor 
does  a  tacit  acceptance  of  an  attorney's  services 
raise  a  promise  to  pay  therefor,  where  the  services 
were  rendered  after  the  distinct  refusal  of  defendant 
to  pay  for  such  services.'"  So,  where  one  of  several 
parties,  all  of  whom  are  equally  interested  in  a 
cause,  employs  an  attorney  to  conduct  the  case  for 
him,  and  the  benefit  of  such  services  from  the  na- 
ture of  the  case  extends  to  all  the  other  interested 
parties,  the  other  parties,  merely  by  standing  by 
and  accepting  the  benefit  of  Bach  services  without 

benefit  of  his  services,  and  the  con- 
tract was  fully  executed  on  his  part, 
the  corporation  could  not,  in  a  suit 
for  fees,  deny  that  it  had  power  to 
make  the  contract  of  employment. 
Kelly  V.  Ning  Yung  ^nev.  Assoc. 
2  Cal.  A.  460.  466/14  P  821  (where 
the  court  said:  '"The  employment  of 
an  attorney  by  a  private  oorporatlon. 
as  well  as  by  an  Individual,  may  be 
shown  by  Its  conduct;  and  the  rules 
under  which  It  may  be  estopped  from 
disputing  Its  liability  for  his  acts 
or  by  whoh  its  ratification  of  his 
acts  may  be  eatatallshed  are  the 
same"). 

74.  Davis  V.  Trimble,  76  Ark.  115, 
119,  88  SW  920  (where  the  court  said: 
"But  the  facts  of  this  case  lack  the 
essentials  for  an  application  of  this 
principle,  for  the  reason  that  appel- 
lants were,  not  parties  to  the  suit, 
and  appellees  were  employed  by  an- 
other. If  appellants  had  by  their 
course  of  conduct  Induced  appellees 
to  render  the  service,  or  if  they  had 
been  parties  to  the  suit,  and  remained 
silent  and  accepted  the  services  of 
appellees,  even  though  employed  by 
ano  ther,  the  law  would  Im  pi  y  an 
agreement  on  their  part  to  pay  for 
the  service.  But.  inasmuch  as  they 
had  already  been  employed  to  de- 
fend the  suit,  appellants  had  the 
right  to  assume  that  a  display  of  In- 
terest in  the  suit  on  their  part  would 
not  be  taken  as  an  Implied  agreement 
to  pay  the  fee;  and.  on  the  other 
hand,  appellees,  after  having  been 
previously  employed  by  Worthen,  the 
manager  of  the  railroad,  to  defend 
the  suit  brought  against  him  and  the 
railroad,  had  no  right  to  assume  from 
such  diaplay  of  Interest  by  appel- 
lants that  they  would  pay  the  fee. 
Appellants  were  acting  In  a  repre- 
sentative capacity  as  directors  of  the 
railroad  corporation,  and  had  the 
right,  and  It  became  Iheir  duty,  to 
manifest  a  degree  of  Interest  in  ttie 
suit  without  Incurring  personal  lia- 
bility for  the  fee.  No  intimation 
was  given  them  during  the  pendency 
of  the  suit  that  they  would  be  called 
upon  to  pay  any  part  of  the  fees,  and 
nothing  was  said  or  done,  so  far  as 
appears  from  the  testimony,  to  call 
for  a  disclaimer  of  any  willlngneas 
to  become  responsible  for  the  fee. 
We  see  nothing  whatever  In  their 
conduct  from  which  an  agreement  to 
pay  for  the  services  of  the  attorneys 
can  be  Implied"). 

[a]  The  ^^eseuoe  of  the  proaooa- 
tor,  whUe  an  attorney  was  engaged 
in  rendering  professional  services  In 
behalf  of  the  government  Id  a  crimi- 
nal prosecution,  raises  no  presump- 
tion that  the  prosecutor  promised  to 
pay  for  such  services.  Mtllett  V. 
Hayford,  1  Wis.  401. 

7s.  Wright  V.  Fairbrother,  81  Me. 
38,  16  A  380;  Smith  v.  Dougherty,  87 
Vt  530. 

[a]  Wbm  an  attorney  Wagm  a 
•nit  in  his  own  nams^  as  principal 
and  owner,  he  cannot  recover  counsel 
fees  as  the  agent  of  another.  Eater 
V.  McAllister,  19  X^.  Ann.  21. 

76.  Hughes  V.  Dundee  Mortg.,  etc., 
Inv.  Co..  31  Fed.  169  [aft  124  U.  S. 
167,  8  set  377.  31  L.  ed.  357];  Frasar 
V.  Haggerty,  86  Mich.  521,  49  NW  616. 
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objeetion,  do  not  beeome  liable  for  the  sitomenr'a 
fees.''  Eapeeially  is  this  true  where  such  other 
parties  are  minors.'"  I£,  however,  the  parties  not 
directly  empioying  the  attorney,  after  beetmiing 
aware  that  he  looks  to  them  for  his  ecunpensation, 
fail  to  make  objection  or  to  declare  their  nonlia- 
bility, tbey  are  liable." 

[i  302]  8.  Natnn  and  Ezkoit  of  UMttif—^ 
In  0«ttenl.  The  persim  to  be  looked  to  for  com- 
pensation is  not  of  necessity  the  one  benefited,  but 
is  the  employer.***  The  latter's  liability  is  personal, 
and  he  cannot  defend  by  allying  that  it  is  custom- 
ary for  the  attorney  to  be  paid  out  of  the  money 
collected."^  There  is  no  objection,  however,  to  an 
agreement  that  the  attorney  shall  look  to  a  fund 
for  compensation,  and  not  to  the  personal  liability 
of  the  client."'  In  some  cases  the  right  to  be  paid 
out  of  a  fund  is  preferable  to  the  personal  claim, 
and  sometimes  such  payment  can  be  obtained  by 
an  attorney.*" 

Joint  and  several  liabUi^.  If  parties  voluntarily 


and  with  knowledge  avail  tbanaelves  of  an  attor 
ney's  sorviees,  they  become  jointly  and  severally 
liable  for  the  value  of  sneh  services.*'  On  the  other 
hand  it  has  been  held  that,  wherever  a  joint  lia- 
bility for  attorney's  fees  is  sought  to  be  established, 
it  must  be  made  to  appear  clearly  that  the  contraet 
of  employment  was  joint  on  the  part  of  defcmdanti, 
and  not  several;  the  mere  faet  that  several  partieB 
similarly  interested  employ  the  same  attorney  does 
not  fix  their  liability  as  joint.** 

[$  303]  b.  In  Special  Oaaaa  of  Employnunt— 
<1)  B7  Af«nt— (•)  In  OsaisnL  Where  the  ranploy- 
meat  is  arranged  throngfa  an  agent,  a  client's  lia- 
bility depends  on  the  anthority  of  the  agent  to  hind 
him  in  tiiat  respect,  and  the  seope  of  the  agent's 
authority  depends  on  the  rules  and  piinciples  of  the 
law  of  agency.**  Where  it  can  be  shown  that  the 
party  employing  the  attorney  acted  merely  as  the 
authorized  agent  of  the  principal,  the  principal  is  of 
course  liable.*' 

Liability  of  agent.  An  agent  may  render  himself 


77.  U.  S.— TuU  T.  Nash.  141  Fed. 

667,  7»  CCA  2». 

Oa. — Stmms  v.  Floyd,  (6  Qa.  71S. 

111.— Chlcasw,  etc.,  R.  Co.  v.  Xjarned. 
26  III.  218. 

Ky. — Cincinnati  Sav.  Bank  t.  Ben- 
ton. 2  Mete.  240. 

La. — Porman  v.  New  Orleana  Sew- 
erage, etc..  Bd.,  119  La.  4»,  43  8  9M. 
12  AnnCas  773  and  note:  Baler  v. 
McAlllBter,  19  La.  Ann.  21. 

Me.— Smith  v.  Lyford,  24  Me.  147. 

Mo. — Trimble  v.  Kansas  City,  etc, 
R.  Co.,  201  Mo.  372.  100  8W  7. 

Pa.— Jonea  v.  Woods..  76  Pa.  410. 

[a]  ZUustratloikf— Where  a  dev- 
isee, in  opposition  to  the  wishes  of 
hla  codeviseea,  employed  an  attorney 
to  have  set  aside  a  deed  made  by  the 
testator  after  the  will,  and  the  co- 
devlaees  not  only  refused  their  as- 
sent to  the  attorney's  employment, 
but  refused  to  accept  the  beneflt  of 
hlB  wrrtcea.  It  was  held  that  the  at- 
torney was  not  entitled  to  an  allow- 
ance for  fees  oat  of  the  property 
thus  recovered  by  him,  but  must  look 
alone  to  his  client  for  his  compensa- 
tion. McOraw  v.  Canton,  74  Ho.  ,664. 
22  A  132  [dtst  Davis  V.  Oemraell,  7S 
Md.  630,  21  A  712], 

78.  full  V.  Nash,  141  Fed.  667.  7S 
CCA  29. 

79.  Cincinnati  Sav,  Bank  v.  Ben- 
ton. 2  Mete.  (Ky.)  240. 

[a]  Aa  heir  wao  knew  of  the  em- 
ployment of  an  attovner  by  a  oolielz 

to  render  services  for  all  the  heirs, 
and  who  sanctioned  the  employment, 
must  pay  his  proportionate  share  of 
the  reasonable  value  of  the  services, 
but  he  need  not  pay  the  amount  or  in 
the  manner  prescribed  by  the  con- 
tract. In  the  absence  of  evidence  that 
he  sanctioned  such  contract.  Abel  v. 
Hansen,  62  Wash.  492.  114  P  182. 

80.  Cal.— Kelly  v.  Nlng  Tung  Be- 
nev.  Assoc.,  2  Cal.  A.  460.  84  P  321. 

Mich. — Graham  v.  TasTgart,  44 
Mich.  383,  6  NW  852, 

Mo. — Trimble  v.  Kansas  City,  etc.. 
R.  Co^  201  Mo.  S72,  100  SW  7:  Kersey 
V.  aDay,  172  Mo.  6S0.  7S  BW  481: 
Dillon  V.  McUanuB,  121  Mo.  A.  27.  97 
8W  971. 

Nev. — Mitchell  v.  Bromherger,  1 
Nev.  604. 

N,  T. — Bowman  v.  Tallman,  41  N. 
Y.  619.  40  HowPr  1  [aff  26  N.  T. 
Super.  886,  27  HowPr  212];  Kelloggv. 
Resse,  1  NTS  291,  14  NYClvProc 
288. 

[a]  JLa  attonsr  may  dlsncasd  an 
ac>MiB*Bt  la  a  oompromlae  that  the 
intponent  of  the  party  employina  him 
shall  pay  his  fees,  and  he  may  insist 
on  the  personal  liability  of  hla  em- 
ployer. Safford  V.  Carroll.  88  La. 
Ann.  888. 

fb]  VUbdnnrtar  w  *o  par 
attar  the  services  have  been  rendered 


will  not  alter  a  client's  llablltty. 
Walsh  V.  Helena  School  Dlst.  No.  1, 
17  Mont.  413,  48  P  ISO. 

SI.  Bodnsh  V.  Fox,  22  Me.  90,  29 
AmD  Gil;  Dickinson  v.  Devlin,  4C  N. 
T.  Suiter.  332;  Bowman  v.  Tallman, 
2r.  X.  Y.  super,  S85,  27  HowPr  212; 
Nichols  V.  Scott,  12  Vt.  47. 

[a]  In  a  wtu  contest  the  legatees 
employing  an  attorney  are  personally 
liable  for  his  fees,  notwithstanding  it 
Is  customary  to  allow  compensation 
out  of  the  estate.  Roll  v.  Mason,  9 
Ind.  A.  661,  37  NB  29S;  Becher's  Est, 
5  Pa.  Co.  115. 

SS.  Leavitt  v.  Dodge,  1«  NTS  809: 
Rovers  v.  CVMary,  96  Tenn.  614,  22 
SW  462. 

S8.  Hand  v.  Savannah,  etc.,  R.  Co., 
21  S.  C.  162. 

[a]  Bnoli    _payniMit  allowed^ 

Georgia  Cent.  R.,  etc.,  Co.  v.  Pettua, 
113  tJ.  S.  116,  6  set  287,  28  L.  ed. 
916;  Florida  Interna]  Impr.  Fund  v, 
Greenough,  106  U.  8.  527,  86  X<.  ed. 
1167:  Adams  v.  Kehlor  MilUnc  Co.. 
28  Fed.  181;  Friend  V.  Graham,  10  La. 
488;  Davis  v.  Oemmell,  72  Hd.  680, 
21  A  712;  Clark  v.  Blnnlnger,  1  Abb 
NCas  (N.  Y.)  481;  Hand  v.  Savannah, 
etc.,  R.  Co.,  21  8.  C.  168;  Whttsett  v. 
City  Bldg.,  etc..  Assoc.,  3  Tenn.  Ch. 
626 ;  Yourle  v.  Nelson,  1  Tenn.  Ch, 
614;  McKay  v.  Harper,  6  Ont.  Pr. 
64. 

[b]  Snoh  payment  zefased,— Bax- 
ter V.  Bates,  69  Ga.  587;  Bx  p. 
Lynch,  26  8.  C.  192;  Hume  v.  Com- 
mercial Bank,  13  Lea  <Tenn.>  496; 
Moses  V.  Oooee  Bank,  1  Lea  <Tenn.) 
398;  German  NaL  Ins,  Co.  v.  Vlnlnia 
State  Ins.  Ok,  108  Va.  S9S,  <1  SB 
870.  ^ 

[o]  Wlwre  by  «  daorse  In  eqatty 
parmvnt  out  of  a  fund  la  ovdsMd,  the 
attorney  cannot  afterward  bring  an 
action  at  law  on  a  quantum  meruit, 
without  alleging  Inability  to  obtain 
satlflfaction  of  the  equity  decree. 
Connor  v.  Ashley,  41  8.  C.  67,  19  SES 
201. 

..'•e«  oat  of  faad  see  infra  91  898. 
884;  and  generally  Mortgages  (27  Cyo 
178X1 :  Receivers  184  Cyc  462]:  Trusts 
t89  Cyc  SS9]. 

84.  Folsom  v.  Kaufman,  163  111. 
A.  112;  Fr«nette  v.  B^dard.  12  Montr, 
Leg.  N.  362  (where  It  was  held  that 
clients  who  were  defended  by  an  ad- 
vocate In  the  same  case  and  by  one 
defense  were  Jointly  and  severally 
liable).  But  see  Crfipeau  v.  Beau- 
chesne,  14  Que,  Super.  498;  Doutre  v. 
Dempsey,  9  LCJur  176  (both  cases 
holding  that,  where  an  attorney  is 
employed  by  several  persons,  their 
liability  Is  Joint). 

85.  Adriatic  F.  Ins.  Co.  v.  Tread- 
well,  108  U.  S.  861.  8  set  788,  *T  L. 
ed.  764  (where  several  insurance  com- 
panies entered   Into  an  agreement 


with  one  another  to  employ  counsel, 
to  unite  In  the  defense  of  several  ac- 
tions, and  to  contribute  pro  rata  to 
the  expenees.  The  attorney  employed 
by  them,  having  rendered  certain 
services,  brought  suit  against  them 
ail  Jointly  for  his  fees.  At  the  trial 
defendants  asked  that  the  Jury  be 
instructed  to  find  for  defendant  on 
the  ground  that  the  agreement  wai 
not  one  under  which  any  Joint  liabil- 
ity could  be  created.  It  was  held 
that  It  was  error  to  refuse  the  In- 
struction, as  the  terms  of  the  agree- 
ment created  no  Joint  liability) ; 
Davis  V.  Downer,  10  Vt.  629  (where 
it  is  held  that  the  coats  and  dis- 
bursements of  an  attorney,  in  rela- 
tion to  the  demands  and  actions  be- 
longing to  two  persona  jointly,  may 
be  collected  of  the  two,  although  hts 
employment,  on  the  request  to  make 
such  dlsbursementa.  was  by  but 
one). 

[a]  WkSM  am  atlwacj  aw  saw 
f ov  aaTCMl  parltos^  dstfsndaaaa  )ola^ 
ir  nud,  hla  claim  mr  services  ren- 
diered  Is  Indivisible,  and  hs  cannot 
assign  It  as  to  some  of  the  defend- 
ants so  aa  to  enable  the  mssianee  to 
enforce  either  the  part  assisned  m- 
the  whole  claim.  ICulford  v.  Hodgea. 
10  Hun  (N.  Y.)  79.  See  alao  AsAgn- 
menta  |  60. 

88.    See  Agency  |{  808-814. 

[a]  Ammuxj  made  omt  and  the  cli- 
ent held  riable  In  Tuttle  v.  Clafltn,  86 
Fed.  964:  Price  v.  Hay,  122  Ilir64£ 
24  NB  620;  Folsom  v.  Kaufman,  163 
111.  A.  112;  IndUnapolIs  Chair  ^fg. 
Co.  V.  Swift,  132  Ind.  197,  81  IfE  800: 
Barker  v.  York,  3  La.  Ann.  90;  WUbob 
V.  Minneapolis,  etc.,  R.  Co.,  81  Uinn. 
481,  18  NW  291;  Simon  v.  Sheridan, 
etc..  Co.,  21  Misc.  489,  47  NTS  647; 
American  Ins.  Co.  v.  Oakley,  9  Paige 
(N.  Y.)  496,  38  AmD  561:  Teller  r. 
Aiken,  7  Baxt.  (Tenn.)  &39;  Swayne 
V.  Union  Mut  L.  Ins.  Co..  92  Tex.  676, 
60  SW  666;  Foot  v.  Rutland,  etc..  R 
Co.,  32  Vt.  623:  Cecil  v.  Oark.  69  W. 
Va.  641,  72  SG  737;  Tousignant  v. 
Badeau,  11  Que.  L.  349:  Auger  v.  Cor- 
nelUer.  2  Que.  Q,  B.  293;  Atwater  v. 
Importers,  etc..  Co.,  31  LCJur  63; 
De  Bellefeullle  v.  Mile  Bnd  Munld- 
pality.  26  LCJur  13;  Bernard  v.  El- 
liott, 12  Montr.  Leg.  N.  146;  Olobett- 
sky  v.  De  Montlgny.  2  Montr.  X<eB.  H 
178. 

[b] 
not 

1004: 

Brewing  Co.,  69  MIsa.  200.  13  8  8S6: 
Muasey  v.  Vanatone,  82  Mo.  A.  853; 
Randall  v.  Dwlght.  6  NTSt  889:  Ptay- 
ford  V  .Hutchinson,  186  Pa.  48C.  19  A 
1019;  Paddock  v.  KIttred8«^  SI  TL 
878;  Scott  v.  Hoxsle,  18  Yt.  60. 

ar.  Webb  V.  Brvwnlaft  14  Xol  SS4: 
V^rgo  Oaa  Light,  etc,  Co.  Qi 


b]  Aatkoiltar  of  tlM  agaat  was 
provad  In  Orr  v.  Brown,  74  Fed. 
*,  21  CCA  196;  Bush  V.  Son  them 
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perBonaUy  liable  if  the  cirenmBtances  are  snch  that 
his  principal  is  not  bound."' 

[i  304]  (h)  By  Attoniey.  As  an  attorney  has 
DO  implied  power,  under  a  general  retainer,  to  em- 
ploy assoeiate  eounsel,*'  the  client  is  not  liable  to 
counsel  so  employed,"**  unless  he  has  authorised  the 
employment,'^  or  has  ratified  the  act  of  the  original 
attorney  in  employing  assistanee,  with  full  knowl- 
edge of  the  fact  that  the  attorney  so  employed  is  to 
look  to  him  for  compensation.*'  In  such  eases,  the 
assistant  employed  will  not  be  affected  by  a  secret 
agreement  between  the  attorney  and  his  client  that 


the  former  shall  pay  for  the  extra  service.*'  The 
ratification  by  the  client  need  not  be  express,  but 
may  be  implied  from  circumstances,  as  from  bis 
failure  to  repudiate  the  employment  on  becoming 
aware  that  the  assistant  counselor  looked  to  Mm  for 
his  fees,  eonpled  with  an  acceptance  of  the  bauflt 
of  his  sernoes.'*  Thus,  if  an  emergency  makes  it 
necessary  for  a  substitute  attorney  to  conduct  part 
of  the  proceedings,  the  client  cannot  accept  the 
services  and  later  deny  his  liability  to  pay  for 
them.**  But  it  has  been  held  that,  where  the  fact 
of  the  recognition  of  the  assistant  counsel  may  be 


18  Oh.  C!r.  Ct.  589.  10  Oh.  Clr.  Dec 
164. 

n.  Charles  v.  Eshleman,  5  Colo. 
107;  Dillon  v.  MeManus,  121  Mo.  A. 
37,  87  SW  971;  Brennan-Love  Co,  v. 
Mcintosh,  62  Nehr.  522,  87  NW  827. 
See  generally  Agency  ft  476-603, 

[a]  OounilttM  of  Ivaatlo. — It  has 
been  held  that  an  action  at  law  will 
not  lie  against  a  committee  of  a 
lunatic  to  recover  for  professional 
services,  Wler  v,  Myers,  34  Pa,  S77. 
89.  See  supra  |  181. 
Mk  U,  8, — Ryan  v.  Philadelphia, 
etc.,  CoaU  etc.,  Co.,  189  Fed.  26$: 
Northern  Pac.  R.  Co.  v.  Clarke.  106 
Fed.  794.  46  CCA  M6. 

Ala. — Humes  v.  Deeator  I^and  Im- 
pr.,  etc.,  Co.,  98  Ala.  461,  IS  8  461. 

CaJ.— P<»ter  t.  SaiMld*.  ISG  CaL 
204,  67  P  8»S. 

C»Io^S!mblem  t.  Bleksler,  S4  Colo. 
496,  83  P  686:  Lathrop  t.  HiUlett.  20 
Colo.  A.  807,  77  P  1095. 

Oa.— Uathews  v.-Oiles.  108  Oa.  >64. 
IS  SB  1006. 

II!, — Chlcaxo,  etc.  Tract.  Co,  v. 
Flaherty,  821  111.  67.  78  NB  89;  Evans 
T.  Mohr,  153  111.  561,  39  NB  103S: 
Price  V.  Hay,  132  111.  643,  24  NE  620 
[aff  29  HI,  A.  552,  31  111.  A.  2981; 
Huffhes  V.  Zelgler.  69  lU.  38:  Conti- 
nental Adjustment  Co.  v.  Hoffman, 
12S  III.  A.  69, 

Ind- — Moore  v,  Orr,  10  Ind.  A.  89, 
37  NE  554;  Brown  v.  tJnderhlll,  4  Ind, 
A.  77.  80  NE  430. 

Iowa. — Oillilland  v.  Brantner,  146 
Iowa  275,  121  NW  1047;  AntrobUB  v. 
Sherman,  65  Iowa  830,  81  NW  678,  54 
AmR  7,  _ 

Ky,— Whitlow  T.  Whitlow,  109  Ky. 
673.  60  SW  182;  Cincinnati  Sav.  Bank 
v,  Benton,  2  Mete.  240. 

La_ — Forman  v.  New  Orleans  Sew- 
erage, etc.,  Bd.,  lift  La.  49,  48  S  908, 
12  AnnCas  778;  Voorhies  v.  Harrison. 
28  Ti4».  Ann,  85;  Jones  v.  Gosa,  16  I.a. 
Ann.  428, 

Minn. — Brewer    v.    Hartman,  116 
Minn.  612,  134  NW  113.  _ 
Nebr, — Dillon   v.   Watson.   92  NW 
166:  SedRWlck  v.  Bliss,  28  Nehr.  617, 
87  NW  488. 

N.  J. — Bentley  v.  Fidelity,  etc.,  Co., 
75  N.  J,  L.  828,  881,  69  A  202.  127 
AmSR  887,  IB  AnnCas  1178  and  note 
felt  Cyc]. 

N.  T.— In  re  Hynes,  105  N.  T.  S60, 
12  KE  60;  Matter  of  Borkstrom,  63 
App,  Dlv.  7,  71  NTS  461  [a«  168  N, 
T  689  mem.  61  NE  1127  mem];  Cook 
V  Ritter,  4  E.  D.  Smith  253:  Kneeland 
v.  Hurdy,  97  NTS  957:  Macnlile  v. 
Luddington,  IS  AbbNCas  407.  67  How 
Pr  13:  Matter  of  Bleakley,  G  Falsa 

'^ii.  D.— Rlehold  V,  Hartiell,  28  N. 
D.  2«4.  266,  186  NW  247  fquot  Cyc]. 

Tex. — Denlson  First  Nat.  Bank  v. 
Hodares,  (Civ.  A,)  M  SW  827. 

Vt.— Wlllard  V.  Danville,  45  Vt.  93; 
Paddock  V,  Colby.  18  Vt.  486;  Scott 
V.  Hoxsie.  13  Vt.  50.  ^   

Que. — ^Taylor  v.  Alexander,  12  Qae. 
Super.  159;  Aufft  V,  Flliatraalt,  10 
Quo.  Super.  1B7. 

N.  W.  Terr. — Armour  Dinner.  4 
Terr.  30. 

Compare  Henderson  v.  Montrom- 
ery.  21  Pa-  Dist.  418  (where  the  client 
was  held  liable  for  fees  of  attorney 
employed  In  another  atate). 

Fa]  Xa  Oatatto  the  rule  seems  to 
be  otlierwlae.   Armonr  v.  Kilmer,  28 


Ont.  618,  628  (where  the  court  said: 
"In  Ontario  solicitors  who  employ 
counsel  have  Implied  authority  to 
pledge  the  client's  credit  for  the 
payment  of  counsel  fees,  and  legal 
privity  exists  between  client  and 
counsel  though  a  solicitor  has  inter- 
vened In  the  usual  way.  This  should 
be  the  rule,  I  think,  because  of  the 

feneral  authority  which  the  retainer 
rom  client  to  solicitor  imports  to 
do  all  that  needs  to  be  done  for  the 
proper  and  effective  conduct  of  llti- 
aatlon.  .  .  ,  The  services  of  counsel 
as  such  in  the  Courts  are  services 
that  cannot  be  rendered  by  the  so- 
licitor as  such.  There  Is,  therefore, 
in  retaining  counsel  by  the  flollcitor, 
no  delegation  of  duty  which  the  so- 
licitor could  himself  perform,  and  no 
beneflt  accrues  to  the  solicitor  by  the 
employment  of  counsel.  That  marks 
the  Ima  of  distinction  between  cases 
where  the  ellent  Is  held  responsible 
through  the  agency  of  his  solicitor 
and  uioae  where  the  solicitor  has 
been  made  to  answer  In  person  for 
work  he  directs  to  be  dona  for  the 
client"). 

91.  Ill, — Chicago,  etc..  Tract.  Co.  v. 
Flaherty,  298  111,  67,  78  NE  29. 

Ind, — Nave  v.  Tucker.  70  Ind,  16. 

Mass, — ^Aldrlch  v.  Brown,  103  Mass. 
527, 

Mo. — Trimble  v.  Guardian  Trust 
Co.,  244  Mo.  228,  148  SW  984. 

Nehr.— Sedgwick  v.  Bllas,  83  Nebr. 
617,  87  NW  483. 

Pa. — McOahren  v.  Hosier,  53  Pa. 
Super.  467. 

Vt.— Brtggs  V.  Georgia,  10  Vt  68. 

See  Meany  v.  Rosenberg,  28  Misc. 
520.  69  NTS  682  (to  the  effect  that 
this  would  be  true  even  though  the 
attorney  was  also  liable). 

90.  Ala.— King  v.  Pope,  18  Ala. 
601, 

Ark. — Boynton  v.  Brown,  103  Ark. 
513,  145  SW  242. 

Colo, — Emblem  v,  Bleksler,  34  Colo, 
496,  83  P  636. 

Ill.~-Chlcago,  etc..  Tract,  Co.  v. 
Flaherty,  222  111.  67.  78  NB  29. 

Ind. — Hogate  v.  Edwards,  66  Ind, 
372;  Moore  v,  Orr.  10  Ind.  A.  89,  37 
NB  654;  Brown  v.  Underbill,  4  Ind, 
A.  77.  30  NE  430. 

Iowa, — Dorr  v.  Dudley,  185  Iowa 
20,  112  NW  203. 

N,  T. — Meaney  v.  Rosenberg,  32 
Misc.  96,  66  NTS  497  (requiring  that 
the  client  must  know  all  the  facts  be- 
fore accepting  the  services  of  an- 
other attorney,  In  order  to  create  lia- 
bility on  hla  part  to  pay  for  auoh 
services). 

Oh. — ^Holmes  v.  Holland.  11  Oh. 
Dec.  (Reprint)  768.  89  ClncLBul  116. 

Tex. — Smith  T.  Lipscomb,  18  Tex. 
632. 

Wash. — Jones  v.  Jones,  78  Wash. 
517.  130  P  1125, 

N,  W,  Terr, — Armour  v.  Dinner.  4 
Terr.  L,  30. 

[a]  Baehaage  of  sarvloes.— Where 
two  attorneys  having  similar  cases 
agree  to  assist  each  other,  and  the 
client  of  one  Is  told  of  the  agreement 
and  acquiesces  In  It.  he  is  liable  to 
his  own  attorney  for  the  value  of 
the  services  rendered  by  the  other 
attorney.  Calhoun  v.  Akeley,  82 
Minn.  864.  85  NW  170. 

[b]  rayment  by  olieu  to  oa«  aa- 
ao Plata  eouMl;  wtovvsl.— The  pay- 


ment by  the  client  of  one  associate 
coun.'iel  who  has  been  employed  by 
the  original  counsel  dues  not  eatop 
the  client  to  deny  h\»  liability  to  lin- 
other  associate  couii.sel  eini>)oyed  by 
the  orlKinal  counsel  In  the  same  niat- 
ttr.     Kvans  v.  Mnhr,  111.  561.  39 

NE  10ti.1  [afT  43  111.  A.  225]. 

93.  Emblem  v.  Bicksler,  34  Colo. 
4S6.  S3  r  fi:i6:  McCrary  v.  Ruddlck, 
33  Iowa  b2\ ;  Brigham  V,  Foster,  7 
Allen  (Mass.)  419  (where  It  was  said, 
that,  although  a  contract  between  the 
client  and  the  counsel  first  employed 
may  require  the  attorney  to  pay  ad- 
dltnOttl  wnvlsel  that  may  be  engaged 
— which  Mods  the  parties  to  It — yet. 
It  ntia  junMinent  la  withheld  from 
sutdl  lOmttMial  olHltaMl,  and  the  lat- 
ter perfenaa  professlOBal  services  in 
a  case.  at<tho  reqiieat  of  the  original 
attorney,  without  any  knowledge  of 
such  secret  ap^ement,  and  the  client 
knows  of  the  rendition  of  the  serv- 
ices, avails  himself  of  the  benefit, 
and  consults  with  and  adopts  the  lat- 
ter as  his  counsel  In  the  ease,  a  valid 
contract  to  pay  therefor  may  atfiss). 
But  see  Hernaon  v,  Lamraera,  (Tex. 
Civ.  A.)  65  SW  414  (holding  that, 
where  an  attorney  was  employed  to 
prosecute  a  suit,  and  with  the  con- 
sent of  bis  client  he  engaged  asso- 
ciate counsel,  the  associate  counsel 
was  bound  by  any  agreement  made  by 
the  attorney  and  his  client  with  re- 
spect to  the  payment  of  a  fee). 

94.  Ala.— King  v.  Pope.  28  Ala. 
601:  Johnson  v.  (Tunnlngnam,  1  Ala. 
249. 

Ind. — Moore  v.  Orr,  10  Ind.  A.  89.  17 
NE  554. 

Iowa. — Dorr  v.  Dudley,  135  Iowa 
20.  112  NW  208. 

Masa — ^Aldrich  v.  Brown,  103 
Mass.  627. 

Nebr.— Sedgwick  v.  Bliss,  23  Nebr. 
617.  87  NW  488. 

N.  T,— Bradt  Scott.  IS  NTS 
507. 

N.  C. — Rogers  v.  McKenzie.  81  N. 
C.  164. 

Vt.— Paddock  V.  Colby,  18  Vt.  485, 

[a]  For  axanmle,  (1)  "if  the  at- 
torney, who  has  the  management  of 
the  suit,  employ  an  assistant  at  the 
trial,  and  the  client  Is  present,  and 
sees  the  person,  thus  employed,  as- 
sist In  managing  and  conducting  the 
suit,  the  inference  would  be  strong. 
If  not  irresistible,  that  he  consented 
to  such  employment,  and  he  would 
be  liable  tor  the  fees  of  the  assisting 
counsel."  Per  Williams.  C.  J.,  In 
Brlggs  V.  Georgia.  10  Vt  68,  70;  Brig- 
ham  v.  Poster.  7  Allen  (Btass.)  419. 
(2)  Where  an  attorney  employed  to 
conduct  a  suit  in  an  adjoining  county 
employs  local  attorneys  to  conduct 
the  case  there,  and  the  client  deals 
with  and  recognises  such  local  attor- 
neys, the  latter  may  recover  their 
fees  from  the  client.  Hogate  v.  Ed- 
wards. 65  Ind,  372;  Sedgwick  v.  BUsa, 
23  Nebr.  617.  87  NW  488. 

[b]  Oondvot  bald  lasnfflolea*  to 
ajBonat  to  ratification  In  Porter  v, 
Ellialde,  185  Cal,  204,  67  P  899:  Price 
V.  Hay.  29  111.  A.  552.  11  HI.  A.  293 
raff  132  III.  543,  24  NB  620];  Toung 
V.  Crawford,  28  Mo.  A.  432-  Raese  v^ 
Resburgh.  64  App.  Dlv.  378,  66  NTS 
633 

98.  Ark.— Fenno   t.    Bnrllab.  M 

Ark.  170. 
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explained  upon  the  ground  that  the  client  supposed 
that  the  assistant  was  looking  to  the  original  at- 
torney for  his  fees,  the  assistant  cannot  hold  the 
client  responsible  for  compensation.'^'  And,  where 
a  client  is  unaware  of  such  services  until  after  they 
have  been  rendered,  he  cannot  be  made  liable  there- 
for on  the  ground  of  acquiescence  or  ratification."' 

Liability  of  attorney.  An  attorney  employing  as- 
sociate counsel  to  aid  him  is  himself  liable  for  the 
latter's  fees,  unless  the  cirmtmBtanees  are  such  aa  to 
make  the  client  liable."^ 

[$  305}  (2)  By  One  Joint  Defendant.  One  of 
.several  joint  defendants  has  no  authority,  as  agent, 
to  employ  counsel  to  act  for  all,  and  the  others  are 
not  liable  for  the  vaJue  of  the  attorney's  services,** 
unless,  by  subsequent  acquieseence,  they  ratify  the 
enuiloyment.* 

[$  306]  (3)  By-  Trustees,  Personal  Eepreeenta- 
tiTOB,  and  Beneficiaries.  In  accordance  with  the 
general  rule  that  the  party  employed  must  look  to 
the  employer  for  payment,  when  a  trustee  employs 
an  attorney  in  the  execution  of  bis  tmst,  such  at- 
torney must  look  to  the  person  employing  him  in- 
dividually for  bis  payment,  and  can  have  no  claim 
on  the  trust  fund.*  The  same  rule  applies  in  the 
case  of  an  executor*  or  of  an  administrator.*  So 
when  a  beneficiaiy  employs  an  attorney  to  protect 
his  interest,  the  attorney  must  look  to  his  employer 
for  his  pay,  and  cannot  get  an  allowance  oat  of  the 
estate,'  even  though  the  servicm  rendered  are  bene- 


Ky.— Rust  V.  Larue.  4  Lltt  411,  14 
AmD  172. 

Mich. — ^Bsgleston  v.  Boardman.  87 
Mich.  14. 

Pa. — Henderson  v.  Mootgomery,  21 
Fa.  Dlst.  413.  414  [quot  Cyc]. 

Tex. — ^Allcom  v.  Butler,  9  Tex.  56. 

M.  McCarthy  v.  Crump.  17  Colo. 
A.  110,  87  P  S43;  Price  v.  Hay.  132 
m.  643,  24  NB  620;  Olllllland  v. 
Brantner,  146  Iowa  275,  121  KW 
1047;  Hudspeth  v.  Yetser.  78  Iowa 
11.  42  NW  629;  Fraser  v.  Haggerty, 
M  Mich.  621.  49  NW  616. 

t7.  OUlilland  v.  Brantner,  146 
lomi  S76.  Ill  NW  1047. 

98.  Kersey  v.  O'Day,  178  Mo.  660. 
73  SW  481;  Soott  T.  Hoxate.  13  VL 
SO. 

90.  Thlrlwell  v.  Campbell,  11  Bush 
<Ky.)  163;  Cincinnati  Sav.  Bank  v. 
Benton.  2  Mete  (Ky.)  340;  Rosellus 
v.  I>elactaalBe,  6  La.  Ann.  481,  62 
AmD  697:  Jcmes  t.  Woods,  76  Pa. 
408. 

[a]    Pilnoip«a  aottstf  tot  self  and 

mrsoeSv — The  employment  of  attor- 
neys by  the  prfncfpal  alone  to  defend 
an  action  brought  against  both  prin- 
cipal and  sureties  will  not  subject 
the  suretleH  to  any  liability  for  at- 
torney's fees.  Simma  v.  Floyd,  66  Oa. 
719;  Daly  v.  Hlnes.  56  Oa.  470;  Tur- 
ner T.  Myers,  23  Iowa  391;  Smith  v. 
Lyford,  24  Me.  147. 

1.  Ky.— Rarrick  v.  Clay,  6  KyL 
360. 

Md.— Percy  v.  Clary.  32  Md.  245. 

Oh.— Holmes  v.  Holland,  11  Oh. 
Dec.  (Reprint)  768.  29  ClncLBuI  116. 

Vt. — Davis  V.  Downer,  10  Vt.  529. 

W.  Va.— Cecil  v.  Clark,  69  W.  Va. 
641,  72  SE  737. 

S.  Noyee  v.  Blakeman,  6  N.  T. 
580;  Bowman  v.  Tallman,  26  N.  T. 
Super.  385.  27  HowPr  212  [afl  41  N. 
T.  619,  40  HowPr  1];  Hallam  v.  Max- 
well, 2  Cine  Super.  (Oh.>~  S34  [rev 
2  Clno.  Super.  !»].  See  Trusts  [39 
Cyc  8391. 

ta]  TrutMB  of  etate  ytyyerty 
have  been  held  not  personally  liable 
for  services  of  attorneys  employed 
by  them  to  proseoute  claims  resard- 
Insr  the  trust  property.  Butler  t. 
Mftchell.  16  Wi&  366. 

[bj  Wlm  Ik*  tenate*  alieooHsd, 
an  attomer  has  been  allowed  oom- 


Han- 
t  A 


pensation  out 
derson'B  App. 
893. 

3.  Brackett  v.  Ostrander,  126  App. 
Div.  629,  110  NTS  779;  Matter  of 
Smith,  111  App.  DIv.  23.  97  NTS  171; 
Austin  v.  Monroe.  4  Lans.  67  [afl  47 
N.  T.  860]. 

4.  Mercer  v.  Chicago  City  R.  Co., 
174  111.  A.  234;  Sprinkle  v.  Forrester, 
162  III.  A.  45;  Long  v.  Rodman,  58 
Ind.  68;  Llvermore  v.  Rand.  26  N.  H. 
86;  McOloln  T.  Vanderllp,  27  Tex. 
366.  See  Executors  and  Aomlnistra- 
tora  [18  Cyo  249]. 

5.  Orlmball  v.  Cruse,  70  Ala.  614: 
Brackett  v.  Ostrander.  126  App.  Div. 
629.  lie  NTS  779;  amy's  &t.,  7 
WklyNCas  (Pa.)_64l 

6.  Scott  V.  bailey,  8»  Ind.  477; 
Munroe  v.  Wbltaker,  131  Md.  896,  88 
A  237. 

[a]  WoMontlsf  administrator  fov 
nUsoondnot. — Where  Ave  out  of  six 

heirs  employed  counsel  to  prosecute 
an  administrator  fo^  misconduct,  the 
court  allowed  the  attorney  reason- 
able compensation  from  the  fund  In 
the  administrator's  hands.  Francis' 
Est..  5  Kulp  (Pa.)  17. 

T.  Matter  of  Smith,  111  App.  Dtv. 
23,  97  NTS  171.  See  Executors  and 
Admfaitstrators  [18  Cyc  443]. 

a.    See  supra  S  169. 

9.  Iowa. — Forbes  v.  Chicago,  etc., 
R.  Co.,  150  Iowa  177,  129  NW  810. 
AnnCa8l912D  311. 

Ho. — Shuck  V.  PfenninchauseD,  101 
Mo.  A.  697,  74  SW  881. 

Nebr.— Sibley  t.  Rice,  68  Nebr. 
786,  79  NW  711. 

N.  T. — Townsend  v.  Meyers,  142 
App.  Dlv.  851,  127  NTS  461  (dis- 
bursements made  to  medical  ex- 
perts); Badger  v.  Celler,  41  App.  DIv. 
599.  68  NTS  653;  Glbbs  v.  Prlndte.  11 
App.  Dlv.  470,  42  NTS  329. 

Wis.— Vilas  V.  Bundy,  108  Wis.  168, 
81  NW  812. 

[al  A  oontraot  to  a  MVtaia 
snm  or  pereentac*  to  aa  attpraey  as 
oompensatlon-  for  his  legal  services 
does  not.  In  the  absence  of  any  agree- 
ment to  the  contrary,  impose  upon 
the  attorney  the  burdwn  of  assuming 
the  disbursements  necessarily  made 

el  the  client's  behalf,  and  such  dia* 
UTsements  may  be  reoovarad  fr<an 


ficial  to  it.*  Notwithstanding:  this  mle,  the  neeefr- 
sary  excuses  of  administering^  an  estate  may  be  re- 
garded as  a  charge  iq>on,  although  not  p,  debt 
against,  the  estate,  and  when  the  expenses  incurred 
by  an  executor  or  administrator  are  by  the  court 
found  to  be  necessary  and  proper  in  the  administra- 
tion of  the  estate,  they  are  payable  from  the  estate.* 
[$  307]  c  Beimbnisement  for  Expenses.  Tbe 
relation  of  attorney  and  client,  where  the  attorney 
has  general  aathority  over  the  subject  of  his  em- 
ployment, implies  authority  to  such  attorney  to  in- 
cur such  expenses  in  the  professional  undertaking 
as  are  usual,  and  reasonably  necessary,  under  all 
the  circumstances,  to  carry  out  the  object  of  the 
employment,*  and  such  disbursements  may  be  re- 
covered from  the  client."  Of  course  the  contract 
between  attorney  and  client  may  limit  this  authority, 
and  the  parties  may  agree  as  to  who  shall  pay  meh 
expenses,"  and  in  some  eases  the  ri^t  to  reim- 
bursement may  depend  on  custom  or  nsage.'^  Sneh 
disbursements  need  not  necessarily  be  expressly  au- 
thorized by  the  client  in  order  to  be  a  proper  charge 
against  him."  But  the  attorney  must  funiiah  proof 
as  to  the  actual  disbarsements  made."  It  has  beoi 
held  that  traveling  expenses  will  be  allowed  only 
from  the  place  of  the  attorney's  residence  to  the 
place  where  the  client's  business  ealls  him.^*  An 
attorney  has  no  legal  claim  to  be  reimbursed  for 
unauthorized  expensesj^*  or  such  as  are  made  neees- 
saiy  by  bis  own  wrongful  aets.^* 

Bode,  67  Miac 


of  the  estate. 
118   Fa.  881, 


the  client.  Spence 
611,  108  NTS  693. 

[b]  Ab  attomer  1m  a  xiglit  to 
par  the  board  of  a  partr  to  a  jndr- 
nent  which  is  in  process  of  collec- 
tion, such  payment  being  necessary 
In  order  to  have  such  party  at  hand 
when  needed.  Vllas  v.  Bondy,  IH 
Wis.  188.  81  NW  813. 

10.  Forbes  v.  Chicago,  etc,  R.  Co.. 
110  Iowa  177.  188  NW  810.  AanCas 
1912D  811. 

[a]  Whara  the  oontraot 
plates  that  the  stlpnlatea  fmm  _ 
cover  all  eervloes  necessarily  inci- 
dental to  the  proper  conduct  of  the 
case  and  the  attendance  of  the  at- 
torneys to  that  end.  they  are  not 
entitled  to  railway  fares  and  hotel 
bills  incurred  in  attending  the  ap- 

Jellate  f»urta.-  Sanders  v.  Rlddin, 
27  Tenn.  701.  166  BW  484. 

11.  Clark  V.  Ellsworth,  104  lom 
442,  73  NW  1088  (hiding  that 
whether  an  attorney  from  outside  a 
county,  employed  to  render  services 
therein,  can  recover  for  hotel  bills 
and  other  expenses  In  the  county  de- 
pends  on  the  usage  therein). 

13.  Forbes  v.  Chicago,  etc,  R.  Co.. 
150  Iowa  177.  129  NW  810.  AnnCu 
1912D  311  and  note;  Uazeltlne  r. 
Mahan,  8  Kan.  A.  867.  65  P  467. 

13.  Kult  V.  Nelson,  25  Misc.  23S, 
66  NTS  66  [mod  24  Misc.  20.  63  NTS 
961. 

1^  laham  v.  Parker,  3  Waah.  765. 
29  P  886  (holding  that,  where  th« 
contract  stipulated  that  all  plaintiffs 
necessary  expenses  In  conducting  tb« 
business  should  be  paid  by  defend- 
ant, plaintiff  can  recover  only  the 
amount  of  his  expenses  from  bis 
place  of  residence  to  the  places 
where  defendant's  business  called 
him.  and  not  his  expenses  from  some 
other  place  where  he  was  on  othw 
business.  and  from  which  he  was 
summoned  by  defendant  to  condoct 
the  cases  mentioned  in  the  cuttrat^- 

IS.  Ora^  V.  Smmons.  7  Mich.  (83; 
Townsend  v.  Meyers,  148  App.  Dir. 
861,.  127  NTS  461:  Peo.  v.  XJoSiwood. 
9  Daly  (N.  T.)  «8. 

la.  Hughes  V.  Zeigler.  «9  HL  83: 
French  V.  Meyer,  220  Mass..  461.  ie< 

am  956. 

[a]    Shna  (1)  a  party  exacntiaf 
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§§  307-310] 


ATTORNEY  AND  CLIENT 


[6  0.  J.]  735 


AdnacM.  It  is  jncraer  for  an  i^torney  to  ask 
from  time  to  time  for  aavaiiees  to  pay  the  ezpeoaes 
of  litigatioii  aod  to  ^^ly  on  aoeoimt.^' 

li  308]  3.  Becovaiy  Back  liy  Client.  It  some- 
timea  h^pens  that  a  client  beeomes  entitled  to  re- 
cover back  money  paid  his  attorney  as  fees,  as 
where  the  attorney  failed  to  manifest  tbe  skill,  dili- 
gence, and  good  faith  required;'^  where  he  wrong- 
fully assigned  the  contract  for  services;^*  where  he 
died  or  was  rightfully  disohai^ed  before  the 
services  were  completed;  or  where  a  judge  served  as 
attorney  in  violation  of  statute.^^  But  an  abandon- 
ment of  the  action  by  the  client,'^  or  the  wrongful 
discharge  of  the  attorney,^*  or  the  settlement  of  the 
ease  in  a  manner  involving  less  work  than  was  an- 
ticipated will  not  entitle  the  client  to  recover 
ba^  fees  paid ;  nor  can  he  recover  back  a  contingent 
fee  by  alleging  that  the  contract  was  champertous.'^ 

[$  309]  4.  Hxpress  Agreements  " — a.  In  General 
— (1)  Validity — (a)  In  General.  An  attorney  may 
make  an  enforceable  contract  with  one  about  to  be- 
come his  client  for  the  payment  of  compensation 
for  services  to  be  rendered,  and  such  a  contract 
is  not  subject  to  the  particular  scrutiny  of  the 
conrt,'"  for  the  client  is  regarded  as  competent  to 
judge  for  himself  what  is  a  proper  sum  to  pay  for 


appeal  bonds  In  appeals  taken  and 
prosecuted  at  his  direction  Is  not 
responsible  to  his  attorney  for  dis- 
bursements to  satisfy  a  JudKment  for 
costs  for  failure  to  seasonably  enter 
tbe  appeals.  French  v.  Meyer,  220 
Mass.  461,  10?  NB  ftSS.  (2)  An  attor- 
ney cannot  recover  from  his  client  a 
sum  paid  by  the  attorney  as  coats 
Imposed  as  a  condition  to  amend  the 
complaint  so  negligently  drawn  by 
tbe  attorney  that  it  did  not  state 
a  cause  of  action.  Benftnerv. 
Klelnfaans,  80  Mlso.  619,  141  NTS 
633. 

17.  Young  V.  Lansnar,  13S  Mo.  A. 
130,  112  SW  17. 

18.  Iowa. — Donaldson  v.  Eaton, 
186  Iowa  650,  lU  NW  19,  14  LRANS 
1168,  125  AmSR  275. 

Ky.— Palms  v.  Howard,  128  Ky. 
668.  112  8W  1110. 

Mo. — Benton  v.  Crals,  2  Mo.  198. 

K.  Y. — Von  Wallhoffen  v.  New- 
combe.  10  Hun  236. 

Wash. — Rosenbaum  v.  Syverson 
lUumber,  etc..  Co.,  66  Wash.  459,  118 
P  625. 

But  see  McDonald  v.  Napier,  14  Oa. 
89  (holding  that  a  client  cannot  re- 
cover back  money  paid  as  fees  to  an 
attorney  who  had  forfeited  his  claim 
by  rascality). 

[a]  VBoraMtonaUe  Mrteement^ 
Wnere  a  client  in  pursuance  of  an 
unconBCionable  agreement  transferred 
a.  mortvwe  to  the  attorney's  wife  In 
pa.yment  of  the  exorbitant  fee,  the 
fact  of  the  asslsmment  to  the  wife 
will  not  relieve  the  attorney  from  the 
duty  to  reimburse  the  client  Eysa- 
man  v.  Nelson,  79  Misc.  »04,  140  NYS 
18S. 

aa.  Hilton  V.  Crocker,  30  Nebr. 
70  7,  47  NW  3. 

aO.  Callahan  v.  Shotwell,  60  Mo. 
398  (surplus  over  and  above  value  of 
services) J  McCammon  v.  Peck,  9  Ob. 
Clr.  Ct.  E89,  6  Oh.  Clr.  Dec.  504  (un- 
earned portion  of  fee). 

31.  Hesa  County  Nat.  Bank  v. 
Berry,  24  Colo.  A.  487,  135  P  129 
(lioldlnsr  that,  where  the  client  right- 
fully terminates  the  employment,  the 
attorney  cannot  retain  the  full  stipu- 
lated fee  which  he  bas  collected  In 
advance,  but  only  such  part  as  will 
compensate  him  for  services  already 
rendered). 

33.  EvAna  v.  Punk.  151  111.  650, 
38  230. 

fits.  Blebl  V.  lisvy,  46  Misc.  42G, 
»0  TtfTS  441  (rev  48  Hlsa  59.  86  NYS 
4643- 


04.   Schmidt  V.  Chirtlss. 
211,  130  P  89. 

m,  Hahoney  v.  Berg'ln,  41  Cal. 
423.    And  see  Infra  I  819. 

aa.  Reese  v.  Resbursh,  S4  App. 
Dlv.  378,  e«  NYS  633. 

S7.  cnuunpecteu  eontWieta  see 
Champerty  and  Maintenance  [6  Cyo 
8581. 

VaUnff  Moazltr  tnm  OUent  Bee 

supra  S_21i. 

38.  Rust  V.  Larue,  4  Lltt  (Ky.) 
411,  14  AmD  172;  Boston  Bar  Assoc. 
v.  kale,  197  Mass.  423.  83  NB  885; 
Title  (Guarantee,  etc.,  Co.  v.  Stem- 
berg,  119  App.  Dlv.  28,  103  NYS  857: 
Boyd  V.  Dally,  85  App.  Dlv.  581,  83 
NYS  539  [aff  176  N.  Y.  613  mem.  68 
NB  1114  mem];  Clifford  v.  Braun,  71 
App.  Div.  432,  75  NYS  856;  Kent  v. 
Flshblate,  247  Pa.  361,  93  A  509. 

[a]  Ab  attonier  la  not  bound  to 
defend  persons  ohar^ed  with  a  orlnw 
and  may  fix  the  terms  on  which  be 
will  act.  Hames  v.  Stroud,  61  Tex. 
Civ.  A.  562,  112  SW  775. 

[b]  Bwden  of  proof, — In  case  of 
a  contract  of  employment  between 
an  attorney  and  a  client,  the  parties 
stand  on  an  eaual  footing,  and  the  rule 
requiring  that  an  attorney  who.  In 
dealing  with  his  client,  seeks  to  avail 
himself  of  the  benefits  of  a  contract 
Is  bound  to  establish  aiarmatlvely 
that  the  contract  was  made  with  full 
knowledge  of  all  material  circum- 
stances known  to  the  attorney,  and 
was  In  every  respect  free  from  fraud 
on  bis  part,  or  misoonoeptlon  on  the 
part  of  the  client,  and  that  a  reason- 
able use  was  made  of  the  confidence 
reposed  In  him,  does  not  apply.  Clif- 
ford v.  Braun,  71  App.  Dlv.  432,  76 
NYS  866.    And  see  supra  S  312- 

[o]  Vo  oonfldsatlai  relation  ex- 
ists at  such  time.  Miller  v.  Lloyd,  181 
111.  A.  280,    And  see  supra  H  123,  212. 

09.  111. — Rlngen  v.  Ranes,  26S  111. 
11,  104  NB  1023. 

Ind. — Schaffner  v.  Kober,  2  Ind.  A. 
409.  28  NE  871. 

Minn. — Beals  v.  Wa^rener,  47  Minn. 
489,  50  NW  535. 

N.  J.— Zabrlskle  v.  Woodruff,  48  N. 
J.  L.  610,  7  A  336;  Schomp  v.  Schenck, 
40  N.  J.  L.  195,  29  AmR  219. 

N.  Y. — Clifford  V.  Braun,  71  App. 
Dlv.  432.  75  NYS  856;  Sorter  v. 
Parmly,  39  N.  Y.  Super.  219;  Allison 
v.  Scheeper,  9  Daly  366;  Jenkins  v. 
Williams,  2  HowPr  261. 

Pa.— Irwin  v.  Sessl,  83  PlttsbLes 
JNS  201. 

[a]   OoBtiaot  fw  aalaET  la  Um  of 


servieea.™  Tbe  validity  of  tiie  contract  does  not 
depend  on  the  valtn  of  the  servieea  rendered,*^  and 
it  has  been  held  that  tbe  objection  of  want  of 
mntnali^  cannot  be  sostained  in  snch  contracts."* 
A  valid  contract  between  attorney  and  client  for 
retainer  fees  is  not  abrogated  by  an  attempt  to 
merge  it  in  a  void  contract.*^  Where,  however^ 
the  contract  is  entered  into  under  a  mutoal  mistake 
of  fact,^"  or  is  dependent  upon  a  condition  which  is 
not  performed,"*  it  is  not  enforceable  against  the 
client.  A  contract  containing  an  invalid  clause  is 
not  invalid  in  its  entirety  where  such  clause  is  sev- 
erable from  the  remainder  of  the  contract.*' 

Where  attorney  a  salaried  officer.  It  is  proper  for 
an  attorney  to  contract  with  a  corporation  for  a 
special  fee  in  a  special  case,  although  he  is  em- 
ployed by  the  same  corporation  for  a  fixed  salary."" 

Where  costs  are  allowed.  An  agreement  is  un- 
objectionable which  allows  the  attorney  the  costs 
recovered,^'  or  costs  plus  a  reasonable  counsel  fee."" 

[$  310]  (b)  Contracts  Hade  after  Relation  Es- 
tablished— aa.  In  (General  A  contract  between  an 
attorney  and  client  for  the  former's  compensation, 
entered  into  during  the  existence  of  the  relation,  is 
not  void,  although  presumptively  invalid,  the  bur- 
den of  showing  fairness  resting  on  tbe  attorney.*" 

72  Wash. 


fee*. — The  agreement  to  pay  a  ao- 
licltor  a  fixed  sum  as  a  yearly  salanr 
in  lieu  of  paying  items  In  detail  Is 
neither  Illegal  nor  unusual,  whether 
It  provides  for  the  past  or  the  fu- 
ture. fWklner  v.  Orand  Junction  R. 
Co.,  4  OnL  360. 

30.  Puller  v.  Stevens,  (Ala^)  89 
S  623;  Topeka  Water-supply  Co.  v. 
Root,  66  lOin.  187,  48  P  716;  Rogers 
V.  Pdytechale  Inat.,  SZ  App.  Dlv,  81, 
84  NYS  12. 

[n]  Settlement  of  a  ease  before 
trial  wilt  not  relieve  tho  client  from 
ll:ihility  for  the  agreed  compensation. 
Reynolds  v.  C|ar^  .County,  162  Mo. 
680,  63  SW  tuT  J£d  see  Infra  II 
402-404. 

31.  Franklin  County  v.  Layman, 
145  III.  138,  33  NB  1094. 

33.  McCurdy  v.  Dillon,  135  Mich. 
678,  98  NW  746. 

33.  Kelsey  v. 
116,  117  P  714. 
tracts  [9  Cyo 

34.  Boyd  ■ 
68  KW  720. 

35.  Czecztotka  ' 
Co..  185  111.  A.  5S9. 

36.  BartloLt  v.  oad  Fellows'  Sav, 
Bank.  79  Cal.  218.  21  P  743.  12  AmSR 
139. 

OompenaatlQa   for  extra  SMnrlesB 

see  infra  S  316  note  88  la,J. 

37.  Ely  v.  Cooke.  28  N.  T. 
Abb.  Dec.  14.  ■  _ 

38.  Zogbaum  v.  Parker,  66  N,  T. 
120.  See  also  Wallls  v.  Loubat,  8 
Den.  (N.  Y.)  607. 

as.  Rlngen  v.  Ranes,  268  Hi.  11, 
104  NB  1023;  Dyrenfortb  V.  Palmer 
Pneumatic  Tire  Co.,  240  III.  26,  88  NB 
290:  French  v.  Cunningham,  149  Ind. 
632,  49  NE  797;  Audley  v.  Jester,  148 
App.  Dlv.  04,  132  NYS  1061  [aff  212 
N.  Y.  673  mem,  106  NB  1082  memi; 
Blaikie  v.  Post,  137  App.  Dlv.  648. 
122  NYS  292. 

[a]  AgreemsBt  made  after  settle- 
ment agreed  on. — Where  an  agree- 
ment as  to  compensation  was  made 
after  the  terms  of  a  settlement  of  a 
suit  begun  by  an  attorney  for  his 
client  were  agreed  on.  It  would  re- 
quire the  most  convincing  proof  of 
the  utmost  good  faith  on  the  part  of 
the  attorney,  and  of  full  knowledge 
of  the  terms  of  the  settlement  and 
entire  freedom  of  action  on  the  part 
of  his  client,  before  a  court  of  equity 
would  sanction  .  a'  retention  by  the 
attorney  of  a  laim  part  of  tbe 
amount  recovered.  Btiel  v.  -Dtmcan. 
112  Ud.  846.  76  A  49S, 


Mackay,  66  Wash. 
See  generally  Con* 

'oe,'  (Tex.  CSv,  A.) 

Hammond  Glue 
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ATTOBNST  AND  CLIENT 


[§  310 


But  vfaere  parties  are  free  to  contract,  their  agree- 
ment ehould  not  be  set  aaide  unless  fraud  has  been 
perpetrated,  undue  inflnence  exerted,  materia)  facts 
affecting  the  subject  matter  misrepresented  or  sup- 
pressed, or  advantage  taken  of  a  position  of  confi- 
dence and  trust  to  obtain  an  unconscionable  advan- 
tage over  the  party,^  in  which  case  a  court  of 
equity  will  grant  relief  from  such  oppression,  and 
will  confine  the  attorney  to  a  reasonable  ohai^ 
for  compensation.*^  The  same  principles  apply  here 
«s  in  other  classes  of  contracts  between  attorney  and 
client,  although  they  are  enforced  with  a  less  d^ree 
«f  strictness.*'  Bnt  after  the  litigation  is  over,  the 
relation  is  at  an  end,  and  equity  will  not  interfere 
with  any  agreement  as  to  compensation  which  may 
then  be  made  by  the  parties.*'  Nor  does  employ- 
ment in  one  suit  deprive  an  attorney,  while  it  ia 
pending,  of  tbe  right  to  make  a  contract  for  oom- 


40.  U.  8.— Stanton  v.  Kmbry,  9S 
V.  8.  B48.  »  I4.  ed.  »S3.   

III. — Dyrenforth  v.  Palmer  Pneu- 
matic Tire  Co.,  240  III.  2S.  88  NB  890. 

Ind. — French  v.  Cunningham,  149 
Ind.  632,  49  NE  797. 

Iowa. — Donaldson  Eaton.  186 
Iowa  6fi0,  114  NW  19,  186  AmSR  27S, 
14  LHANS  116S. 

La. — McElrath  v.  Dupuy,  2  La. 
Ann.  B20. 

N.  T. — Fitch  V.  Gardenler,  2  Keves 
S17;  Audley  v.  Jester,  148  App.  DIv. 
94.  182  NTS  1061  [212  N.  T.  673  mem. 
106  NB  1082  mem]:  Ransom  v.  Ran- 
som, 147  App.  DIv.  885.  138  NTS  178; 
Porter  v.  Parmly,  39  N.  T.  Super. 
219;  Barry  v.  Whitney.  6  N.  T.  Su- 
Mr.  696;  Wallls  v.  Loubat.  2  Den. 
«07. 

Wash. — Isham  v.  Parker,  8  Waah. 
7G5.  29  P  83E. 

[a]  Zndspmdmt  advlo*. — "If  the 
client  is  competent  and  capable,  and 
with  full  knowledge  of  the  transac- 
tion he  proposes  to  settle  with  his 
attorney,  acts  deliberately,  and  vol- 
untarily settles  his  account  for  serv- 
ices with  hta  attorney,  there  would 
seem  to  be  no  Indispensable  necessity 
for  Independent  advice  on  the  sub- 
ject. This  would  certainly  be  true, 
when  shown  that  there  had  been  no 
fraud,  deceit  or  unconscionable  ad- 
vantage practiced  by  the  attorney  on 
the  client,  which  would  rebut  the 
presumption  of  a  violation  of  contl- 
oence  reposed,  as  much  so  as  Inde- 
pendent advice  would  do.  All  that  Is 
necessary  Is.  for  the  client  to  '  be 
placed  In  such  a  position  as  would 
«nable  him  to  perform  an  entirely 
free  and  unfettered  Judgment,  Inde- 
pendent altogether  of  any  sort  of 
control.'  If  this  does  not  appear.  It 
would  be  necessary  to  show  that  the 
client  had  Independent  advice.  In  or- 
der to  remove  the  presumption  of 
unfairness.  But  when  this  presump- 
tion fs  otherwise  removed,  a  rule  that 
would.  In  addition,  require  Indepen- 
dent advice,  would  seem  to  be  arbi- 
trary and  unnecessary."  Kldd  v.  Wil- 
liams. 182  Ala.  140,  144,  31  S  458,  56 
LRA  879. 

41.  V.  S. — Manning  v.  Clark,  40 
Fed.  121. 

Ala.— Kldd  V.  Williams,  132  Ala. 
140,  31  S  458,  56  LRA  879;  White  V. 
TolUver,  110  Ala.  300,  20  S  97:  Lecatt 
V.  Sallee.  3  Port.  115,  29  AmD  249. 

111. — Robinson  v.  Sharp,  201  111.  86, 
66  NE  299:  Blmore  v.  Johnson,  148 
111.  513,  32  NE  418,  86  AmSR  401,  21 
LRA  866. 

Ind.— Shirk  v.  Nelble.  1B6  Ind.  66. 
58  NB  281,  88  AmSR  150  and  note. 

Iowa. — Ryan  v.  Ashton.  42  Iowa 
866. 

Ky.— Btbb  v.  Smith,  1  Dana  580. 

Me. — Burnham  v.  Heselton,  82  Me. 
496,  20  A  80.  9  LRA  90  and  note. 

Mass. — Boston  Bar  Assoc  v.  Hale, 
197  Mass.  488,  88  NE  885. 

Hioh. — Coveney  v.  Pattullo,  180 
Ulob.  176.  88  2fW  968. 


Pa.— Halres'  Case.  7  Pa.  Dlst. 
[aft  188  Pa.  99,  49  A  888]. 

Tenn. — Newman  v.  Davenport,  9 
Baxt.  538;  HcMshan  v.  Smith.  6 
Helsk.  167:  Planters'  Bank  v.  Hom- 
berger,  4  Coldw.  531;  Rose  v.  Mynatt, 
7  Terg.  36;  Phillips  v.  Overton,  4 
Hayw.  291. 

va, — Thomas  v.  Turner,  87  Ta.  1, 
12  SE  149,  668. 

W.  Va. — Dorr  v.  Camden,  56  W.  Va. 
226,  46  SB  1014,  65  LRA  348. 

[a]  An  agreemsnt  for  tlis  par- 
msat  of  a  oOntfogent  fee.  If  entered 
into  after  the  relation  of  attorney 
and  client  has  been  established,  may 
for  that  reason  be  avoided  by  the  lat- 
ter, irrespective  of  actual  fraud. 
Fllon's  Est,  7  Pa.  Dlst.  816. 

42.  U.  S.— Manning  v.  Clark,  40 
Pad.  121. 

Ala. — ^Tonse  t.  Hooper,  78  Ala.  119r 
Lecatt  V.  Ebillee,  8  Port.  116,  89  AmD 
249 

N.  T.— Matter  of  Cohen,  84  Hun 
588,  32  NTS  851;  Merrltt  v.  Lambert, 
10  Paige  352  [aff  2  Den.  607]. 

Tenn. — Newman  v.  Davenport,  9 
Baxt.  538. 

Va. — Thomas  v.  Turner,  87  Va.  X, 

12  SB  149,  688. 

See  also  supra  f  I  211-213. 

[a]  OUntt  a  nnnlolpal  oovpora- 
tlCHLr— The  same  rules  apply  where 
the  client  Is  a  munlciml  corporation 
as  elsewhere.  Waterbury  v.  Laredo, 
68  Tex.  666.  6  SW  81. 

48.  Ryan  v.  Philadriphla.  etc.. 
Coal,  etc,  Co.,  189  Fed.  268YKIdd  v. 
Williams,  132  Ala.  140,  31  8  458,  66 
LRA  879;  McE}lrath  T.  Dwuy,  8 
Ann.  620;  Phillips  t.  Overton,  4 
Hayw.  (Tenn.)  291. 

44.  Kldd  V.  Wllllama  182  Ala.  140, 
81  S  4S8,  68  LRA  879:  Lecatt  v.  Bai- 
lee. 8  Port  (Ala.)  115,  29  AmD  249. 

45.  See  statutory  provisions. 

[a]  The  Wliiiiesuls.  statute  leaving 
the  measure  of  an  attorney's  com- 
pensation a  matter  entirely  for  the 
determination  of  the  parties,  an  at- 
torney may  agree  with  his  client 
that  an  account  rendered  by  the  for- 
mer Is  correct.  Deals  v.  Wagener, 
47  Minn.  489,  50  NW  635. 

46.  Morton  v,  Forsee.  249  Mo.  409, 
156  8W  786,  AnnCa8l914D  197  (con- 
struing Rev.  St.  [1909]  1  984);  White- 
head V.  Kennedy,  69  N.  T.  462;  Mason 
V.  Ring,  8  Abb.  Dec.  (N.  T.)  210.  2 
AbbPrNS  322  (construing  Code  Civ. 
Proc.  1  66);  Halght  v.  Moore,  37 
N.  T,  Super.  161;  Thomas  v.  Turner, 
87  Va.  1,  12  SE  149.  668  (construing 
Code  [18871  I  8201):  Keenan  v.  Scott. 
84  W.  Va,  187,  61  SB  806  (eonstralng 
Code  [1899]  c  119  i  18;  Code  [1906] 
S  3772). 

4T.  Ransom  v.  Ransom,  147  App. 
DIv.  836.  133  NTS  178  [rev  70  Misc. 
30,  127  NTS  1027];  Preston  v.  Nugent, 

13  Man.  511. 

48,  In  re  Fitislmons,  174  N.  T.  16, 
28,  66  NE  564  (where  the  court  said: 
"In  view  of  the  fact  that  by  expresa 
statute  the  right  Is  conferred  upon 


pensation  for  services  in  another,  or  for  any  other 
professional  business  with  the  same  client.'^ 

StetOtflS.  In  some  states  statutes  have  been 
passed  especially  authorizing  contracts  between  a 
client  and  his  attorney  as  to  fees.*"  These  statutes 
are  construed  as  not  altering  the  common-law  rale 
that  an  attorney  must  prove  affirmatively  that  his 
contract  with  his  client  is  in  all  respects  fair  and 
free  from  impositicm  or  fraud;  they  affect  only 
contracts  made  before  the  relation  exists.**  In  view 
of  the  fldueiary  relation  between  an  attorney  and 
client  a  court  of  equity  may  inquire  into  the  good 
faith  of  a  written  agreement  between  them  for 
compensation,  notwithstanding  such  a  statute."  But 
the  amount  contracted  for  will  not  be  reviewed  by 
the  court  unless  it  is  so  excessive  as  to  evince  a 
purpose  on  tbe  part  of  the  attorney  to  obtain  an 
undue  advantage  of  the  client.^ 
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an  attorney  or  counselor  to  renlate 
th«  amount  of  his  oompenaatlon  by 
agreement  with  his  client,  which  la 
unrestrained  and  unlimited  by  law, 
we  cannot  see  how  such  an  agreement 
can  be  interfered  with  and  held  Il- 
legal until  the  question  has  been 
fully  and  fairly  Investigated  and  the 
facts  relating  to  the  transaction 
plainly  established  by  a  trial.  Tb« 
statute  conferred  upon  the  parties 
the  right  to  make  the  contract,  and 
conferred  upon  the  court  no  author- 
ity to  make  it  for  them.  If,  how- 
ever, upon  a  proper  examination  of 
the  appellant's  claim.  It  shall  be 
found  that  the  agreement  t>etweeo 
himself  and  his  client  was  Induced 
by  fraud,  or  that  the  compensathm 
provided  for  was  so  excessive  as  to 
evince  a  purpose  to  obtain  improper 
or  undue  advantage,  the  court  may 
correct  any  such  abuse"):  Kansora  v. 
Ransom,  147  App.  DIv.  886,  133  NTS 
173;  Ransom  v.  (Tutting,  112  App.  Dir. 
160,  168,  98  NTS  288  [aff  187  NE  588 
mem.  80  NB  1119  mem,  188  N.  T. 
447,  81  NE  8241  (where  an  agreement 
to  pay  a  contingent  fee  of  ten  per 
cent  was  held  neither  chami>ertoiu 
nor  unconscionable,  and  the  court 
said:  "An  attorney  or  counselor  at 
law,  by  express  provision  of  st&tste. 
can  agree  with  his  client  as  to  the 
amount  to  be  paid  for  services  to  bt 
rendered  (Code  Civ.  Proc.  |  66).  and 
an  agreement  made  for  that  purpose 
In  the  absence  of  evidence  showing 
that  a  fraud  has  been  perpetrated  on 
the  client,  or  that  he  did  not  fully 
understand  the  purport  of  the  agree 
ment,  must  be  enforced,  like  other 
contracts,  according  to  Ita  terma 
The  statute  glvea  the  right  to  an  at- 
torney and  cUent  to  make  a  contract 
as  to  the  former's  compensation,  and 
it  Is  a  matter  of  no  Importance, 
when  the  contract  Is  brought  under 
review,  what  the  compensation  agreed 
to  be  paid  is,  providing  the  contract 
is  legal  in  other  respects.  The  court 
cannot  make  contracts  for  parties, 
and  only  has  power  to  construe  them 
as  made.  If  the  contract  as  made 
were  the  result  of  a  fraud  practiced 
upon  the  client,  or  If  It  appeared 
that  the  compensation  were  so  exces- 
sive, in  view  of  the  services  ren- 
dered, as  to  Indicate  that  an  improper 
or  undue  advantage  had  been  takes 
of  the  client,  then  relief  would  be 
afforded");  Burke  v.  Baker,  111  App. 
DIv.  422,  97  NTS  768  [aff  188  N.  T. 
561  mem,  80  NE  1088  mem];  Werner 
v.  Knowlton.  107  App.  Div.  168.  161, 
94  NTS  1054  (where.  In  an  actios 
brought  to  recover  for  the  valn«  of 
professional  services  fixed  by  ex- 
press contract,  ft  was  said  approving 
of  a  refusal  In  effect  to  cha^e  tbe 
Jury  that  plaintiffs  could  not  reoover 
unless  the  Jury  approved  of  the  nt* 
of  compensation  fixed,  and  wonld 
have  been  willing  upon  a  qnantnm 
meruit  to  allow  the  compensatieB 
agreed  upon:   "We  do  not  thtnlc  that 
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ATTORNEY  AND  CLIENT 
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[\  311]  bb.  For  Additloiud  OmapniMtioB.  The 
role  holding  a  pcarBon  in  a  fidneiary  capacity  to  the 
strictest  aeeonntability  applies  to  agreements  for 
inereased  compensation  after  the  confidential  re- 
lationship is  eonuneneed.^  Snoh  an  agreement,  no 
additional  serrues  by  the  attorney  b^ug  oontem- 
[dated,  tBf  in  the  absoice  of  peculiar  facts,  without 
eonaideration  and  inv^d,"*  espeeially  where  an  at- 
tempt is  made  to  cover  an  expense  aeeoont,  includ- 
ing fletitions  items.'^  A  contract  may  be  abrogated 
by  mutual  oonsent  while  the  employment  eontinnes, 
and  a  new  contract  may  be  made  whereby  the  rights, 
daties,  and  obligations  of  the  parties  are  mutually 
changed;  but  unless  new  duties  are  assumed  by  the 
eoansel,  and  the  client  secures  additional  advantages 
and  fully  understands  his  rights  under  the  original 
agreement  as  well  as  under  the  new  contract,  it  is 
not  binding  upon  him.'*'  The  burden  is  upon  coun- 
sel to  show  that  the  new  contract  was  fairly  made, 
vas  reasonable,  and  that  no  advantage  was  taken  by 
reason  of  the  confidential  relation  existing  between 
counsel  and  client.'"  After  a  contract  for  extra 
services  has  been  executed  and  the  services  rendered, 
the  contract  will  stand  according  to  its  terms 
whether  supported  by  a  consideration  or  not."' 
312]    (c)  Unfair  Oontracts.    The  power  of 


an  attorney  who  ezpreasly  flzes  the 
rate  of  compensation  with  a  client. 
In  the  absence  of  flome  evidence  of 
fraud  or  over-reaching,  18  compelled 
to  submit  the  validity  and  binding 
force  of  his  agreement  to  any  such 
test  as  this.  Section  66  of  the  Code 
of  Civil  Procedure  expressly  provides 
that  'the  compensation  of  an  attor- 
ney or  counsellor  for  his  services  is 
governed  by  agreement,  express  or 
Implied,  which  is  not  restrained  by 
law."  If  the  contention  of  the  coun- 
sel for  the  appellant  upon  the  facts 
as  developed  in  this  case  Is  correct 
It  would  De  entirely  useless  for  an 
attorney  to  make  an  agreement  fixing 
bis  compensation.  Any  agreement 
which  he  and  bis  client  might  make 
fixing  for  the  protection  of  both  the 
value  of  the  services  to  be  rendered, 
would  always  be  subject  to  revision 
and  modification  by  a  court  or  Jury 
which  might  entertain  a  different  Idea 
of  values"). 

4S.  Farmer  v.  Stillwater  Water 
Co..  108  Minn.  41,  IZl  NW  418. 

60.  Ala. — White  v.  Tolllver,  110 
Ala.  800,  20  S  97;  Dldtlnson  v.  Brad- 
ford. 69  Ala.  681,  31  AmR  23;  Lecatt 
V.  Bailee.  3  Port.  115,  it  AmD  349. 

Ark. — Marshall  v.  Doasett.  57  Ark. 
13,  £0  SW  810. 

Oa. — ^Bailer  Devlne.  123  Oa.  653, 
51  SB  60S.  m  AmSR  153. 

111. — MUler  V.  Uoyd,  181  III.  A. 
S80. 

Iowa.— Shropshire  v.  Ryan,  111 
Iowa  677,  82  NW  1035;  Bolton  v. 
DaUjr,  48  Iowa  348. 

Kjr. — Bibb  v.  Smith,  1  Dana  680. 

Mass. — ^Boston  Bar  Assoc.  v.  Hale, 
197  Maoa.  428,  487,  88  NE  886  [olt 
Cyc]. 

Nebr. — Olson  v.  Famsworth,  97 
Nebr.  407,  150  NW  260. 

N.  T. — Jackson  v.  Stone,  48  App. 
Dlv.  628,  64  NYS  820;  Halght  v. 
Moore.  37  N.  T.  Super.  161. 

Oh.- — Carlton  v.  Dustin,  9  Oh.  Dec. 
(Reprint)  61,  10  ClncLBul  294. 

Pa. — In  re  Malres,  7  Pa.  Dist.  297: 
Beatty  V.  Larselere,  16  Montg.  Co.  67. 

S.  D. — Bgan  v.  Burnight,  34  S.  D. 
473,  148  NW  176. 

Tenn. — Rose  v.  Hynatt,  7  Yerg.  30; 
Phillips  V.  Overton,  4  Hayw.  291. 

Tex. — ^Waterbury  v.  Laredo,  68  Tex. 
&6S,  5  8W  81;  Kahle  v.  Plummer, 
(Civ.  A.)  74  SW  786. 

Va. — Thomaa  v.  Turner,  87  Va.  1, 
12  SB!  149,  668. 

[a]  — a  contract  to 

pay  an  attomay  a  substantial  amount 

[6  a  J.-47] 


for  services  already  performed,  pur- 
suant to  an  agreement  for  a  contin- 
gent fee  under  which  he  would  re- 
ceive nothing,  is  without  considera- 
tion. Blalltle  v.  Post,  187  ApO.  Dlv. 
64S.  122  NTS  292. 

61.  Malrea'  Case,  7  Pa.  Dist  297. 

62.  Beatty  v.  Larielere,  16  Montg. 
Co.    (Pa.)  67. 

53.  Beatty  v,  Larselere,  15  Montg. 
Co.  (Pa.)  6";  K^xn  v.  Burnight,  34  §. 
D.  473,  IIR  176.    And  see  supra 

S  310. 

64.  Gtorrell  v.  Payson,  170  111.  213. 
48  NE  433  [rev  on  other  grounds  68 
111.  A.  641]. 

65.  Lewis  v.  Yale,  4  Fla.  418. 
58.    Ga. — Bailey  v.  Devine,  123  Ga. 

S53,  51  SE  603.  107  AmSR  153. 

III. — Pratt  V.  Kerns.  123  III.  A.  86. 

Ind. — Judah  v.  Vlncennes  Univ.,  23 
Ind.  872. 

Ky. — Dowfilng  v.  Major,  2  Dana 
228;  Smith  v.  Thompson,  7  B.  Mon. 
305. 

Mass. — Boston  Bar  Assoc.  v.  Hale, 
197  Mass.  423,  437,  83  NB  8S5  [clt 
Cyc]. 

N.  T. — Brock  v.  Barnes.  4Jf  Barb. 
521;  White  v.  Whaley,  40  HowPr  353. 

Wla.~-Allard  v.  Lamlrande,  29  Wis. 
502. 

Man. — Preston  v.  Nugent,  l8  Man. 
511. 

Ont.— Locking  v.  HalstedL  16  Ont 

32. 

[a]  raUnr*  to  sdvls*  oUsnt  la 
good  faiths— A  contract  for  attorney's 
fees  will  not  be  enforced  where  ft 
appears  that  the  attorney  did  not  ad- 
vise his  client  in  good  faith,  and 
thereby  obtained  an  agreement  for 
CQimpensation  which  was  excessive. 
Pratt  V.  Kerns,  123  111.  A.  86. 

57.  Planters'  Bank  v.  Hornbarger, 
4  Coldw.  (Tenn.)  531. 

5S.  Eysaman  v.  Nelson,  79  Misc. 
304,  140  NYS  183;  Cooper  v.  Bell.  127 
Tenn.  142,  153  SW  844,  AnnCasl914B 
960  and  note;  Newman  v.  Davenport, 
9  Baxt.  <Tenn.>  538. 

69.  Grievance  Committee  v.  Snnls, 
84  Conn.  694.  80  A  767. 

[a]  An  "anoonsolonabl*  eontraot" 
(1)  for  attorneys'  fees  Is  a  fraud, 
and  may  be  made  so  to  appear  by 
showing  that  It  Is  such  as  no  man 
in  his  senses,  and  not  under  a  de- 
lusion, would  make  on  the  one  hand, 
and  as  no  honest  and  fair  man  would 
accept  on  the  other.  Ball  v.  Rey- 
bura,  136  Ho.  A.  646,  118  SW  524. 
<2j  Thus  a  contract  by  which  an 
old   lady   having   land  apparently 


the  court  to  reform  oontraets  between  attorney  and 
client  is  limited  to  the  duty  of  protecting  the  latter 
against  the  undue  influence  of  tbe  former.^*  If  any 
fraud  or  undue  influence  on  the  part  of  the  attorney 
induces  tbe  eontraot,  it  will  not  be  enforced,"'  and 
the  same  is  true  where  the  terms  are  so  indefinite 
as  to  be  susceptible  of  uneonseionable  advantage  on 
the  part  of  attorney."^  It  has  also  been  said 
that  an  attorney  cannot  stipulate  for  compensation 
incommensurate  with  the  services  to  be  peiiormed.'' 
An  attorney's  chai^  for  professional  services  may 
be  said  to  be  extortionate  only  when  it  is  an  op- 
pressive or  illegal  exaction.""  A  charge  made  in 
good  faith,  in  eomphance  with  the  terms  of  a  con- 
tract which  is  not  illegal,  cannot  be  said  to  be  ex- 
tortionate."" 

Who  may  object  It  is  usually  true  that  any 
agreement  for  services,  made  by  the  client,  cannot 
be  objected  to  on  tlie  part  of  his  creditors.'^ 

313J  (d)  Illegal  Contracts."  An  attorney 
cannot  recover  any  compensation  under  a  contract 
to  render  services,  where  the  contract  is  in  violation 
of  public  policy  or  good  morals.'^  In  this  rule  are 
embraced  all  contracts  for  lobbying  services;**  con- 
tracts to  defend  a  party  in  case  he  is  indicted  for 
a  crime,  where  the  attorney  instigated  the  commis- 

worth  three  thousand  nine  hundred 
dollars,  which  Is  to  be  condemi^l!ll 
agrees  to  pay  one  thousand  and  ffn 
hundred  dollars  for  obtaining  the 
damages  is  unconscionable,  the  case 
not  being  contingent,  but  there  belt 
only  the  simple  Issue  of 
value.  Matter  of  Bens«l,  68 
124  NTS  72 (J. 

[b]    Contracts  held  nnreasonaUlL 
— Newmlre  v.  Ford,  22  Cal.  A.  712,  iH 
P  r.04;  Egan  v.  Burnight,  34  R.  X).  47S, 
1  r.t  NW  176:  Cooper  v.  Boll.  127  Tenn. 
ir,3  .SW  84J,  AnnC.-isl914B  9S0. 

60.  Crievnnce  Coinmittt'e  v.  Ennis, 
(Vinn.  r,^A.  SO  .\  Ti'm. 

[a  ]  Contracts  held  not  uncon- 
scionable.— RliiReTi  V.  lianes,  2S3  111, 
11.  104  NE  1023:  Dvrenforth  v.  Pnl- 
iiier  Pneumatic  Tire  Co..  '140  111.  25,  R8 
NE  2;tO:  Urandta  v.  Dre.ssel.  ISl  111. 
A,  300;  T,lr>!^C()nib  V.  Adam.s,  193  Mo. 
r>30.  ;>1  SW  1046.  112  AmSlt  SOO:  Ball 
V.  Ueyburn.  130  Mo.  A.  546.  118  SW 
E24. 

61.  Jenkins  v.  Einstein.  13  F.  Cas. 
No.  7,265.  3  Blsa.  12S:  Iteed  v.  Mcllor. 
r.  Mo.  A.  567;  Muniina  s  Ap|i.,  127  Pa. 
4.4,  IS  A  6.  But  see  ColKan  v.  Jones, 
44  N.  J.  Eq.  274,  18  A  55  (where  the 
surplus  compensation  over  a  reason*- 
able  amount  was  held  void  aS'  to 
creditors), 

62.  Contraots  generally  see  Con<- 
tract.s  [9  Cyc  48B  et  aeq]. 

Champertoiu  contract  see  Cham- 
perty and  Maintenance  [6  Cyc  saO]. 

63.  Fried  v,  Danziger,  120  App. 
Dlv.  604,  121  App.  Div.  903.  105  NTS 
44;  Robertson  v.  Furness,  43  U.  C, 
Q.  B.  143.  See  also  Ooad  v.  Hart, 
128  Cal,  187,  60  P  761.  964  (holding 
that,  where  an  attorney  procured  a 
loan  for  another  attorney,  and  as 
compensation  for  the  former's  serr- 
icea  the  borrower  agreed  to  pay  him 
out  of  the  first  fees  received  by  him 
In  a  certain  case  then  pending  in 
which  he  was  employed,  and  the 
lender  wa.s  fully  informed  of  the 
jiroposed  compensation  to  his  attor- 
nev  and  paid  such  attorney  no  fee 
for  placing  the  money,  the  contract 
was  not  void  aa  against  public  pol- 

"^64.  Earle  V,  Myers,  207  U.  S.  244, 
2S  KCt  86,  52  L.  ed.  191  [rev  25  App. 
(IT  D  5821;  McBratney  v.  Chandler, 
■'■>  Kan,  692.  31  AtnU  213;  Matter  of 
Knaiip,    8    Al)liNrap    <N.    Y.)    31)8,  53 

iluwi'r  :i(iT.   , 
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sion  of  the  crime;*''  contracts  to  inflnenee  anduly  the 
action  of  public  officers  in  the  discharge  of  pnblie 
duty;'*  contracts  to  collect  Ulegal  claims  for  a  per- 
centage of  the  amount  reoorered;"'  and  oontraeU 
tending  to  interfere  with  the  proper  and  unbiaaed 
discharge  of  duty  on  the  part  of  an  attorney.*"  A 
eontraet  by  an  attorney  to  pay  a  layman  a  part  of 
his  fee  if  the  layman  procures  the  employment  of  the 
attorney  by  a  litigant  is  against  public  policy  and 
void,**  as  is  a  contract  by  which  a  person  agrees  to 
procure  evidence  for  another  in  consideration  of  a 
part  of  the  recovery.™ 

Prosecnting  dainw  against  gorenaiieiit  An  at- 
torney may  lawfully  contract  to  render  services  in 
proseeutii^  for  a  cUent  a  claim  against  the  govern- 
ment before  a  commission  authoriaed  by  statute  to 
pass  on  such  claims,  or  pending  in  one  of  Uie  ex- 

6»2,   81  AmR 


eeutive  departttents  of  the  government;  olaimanU 
in  such  eases  have  as.  much  right  to  the  benefit  <tf 
legal  eoonael  aa  in  eases  pmding  before  wdinaiy 
einirtB.'^ 

[4  314]  (l>  OottBfcnictiOb  hnd  Opttation— (»)  H 
Oianral.  An  attorney  is  bound  by  bia  omtraetn  et* 
aotly  aa  any  other  person,"  even  Uioti^  he  ttgteea 
to  aot  f or  an  inadequate  amount)^*  or  foi*  no  fee  at 
all/*  unless  such  agreemmt  la  tuade  under  a  miatake 
of  fact.'*  The  oollstructidn  of  special  contraets 
betwem  attorneys  and  their  clients  as  to  eompesisa- 
tion  is  to  be  governed  by  the  usUal  tutes  relating  to 
the  et^tmetictt  of  agreements  g^erally,  regard  al- 
ways being  had  to  the  character  of  the  relation 
between  the  parties.^*  While,  in  construing  eon- 
tracts  between  attorneys  and  clients  coneeming 
compensation  in  which  there  is  any  ambiguity,  it 


V.  Chandler,  22  Kan. 
ZIS. 

•B.  Treat  t.  Jones.  28  Conn.  334 
(where  it  appeared  that  plaintiff,  a 
conoselftr  at  law,  Inatlsated  defend- 
ant, with  others,  to  ensaEe  In  a  riot, 
and  promised  to  defend  them  If  they 
were    prosecuted.     Defendant  was 

Srosecuted.  and  employed  plalntln  to 
efend  him.  The  court  held  that 
there  could  be  no  recovery  by  plain- 
tiff; that  even  If  there  had  been  noth- 
ing unlawful  In  the  acts  of  defendant, 
stfu  plaintiff  could  not  recover,  alnce 
his  aervtcee  were  rendered  upon  con- 
sideration of  the  performance  of 
those  acts  and  In  fulfillment  of  his 
promise  to  render  them  If  the  acts 
were  performed.  But  aside  from  this 
view  of  the  case  the  unlawfulness  of 
the  acts  plaintiff  procured  defend- 
ant to  perform  vitiated  the  whole 
contract  between  the  parties,  and 
on  grounds  of  public  policy  plain- 
tiff should  not  be  allowed  to  re- 
cover). 

66.  Mulligan  V.  Smith.  32  Colo. 
404,  76  P  1063  (holding,  however,  that 
the  fact  that  one  who  employed  an- 
oUier  to  perform  certain  services  In 
connection  with  obtaining  a  patent 
for  government  land  believed  that 
the  attorney  he  employed  would  ex- 
ercise an  unlawful  Influence  over  the 
officers  In  the  land  ofllce  did  not  ren- 
der the  contract  for  the  services  vol<L 
unless  the  attorney  Intended  and 
agreed  to  use  improper  influence); 
Newman  v.  Davenport.  9  Baxt.  (Tenn.) 
618,  S42  (where  the  court,  In  holding 
that  a  contract  for  services  to  be  ren- 
dered in  Influencing  a  public  official 
to  grant  to  particular  persons  gov- 
ernment contracts  was  void,  said: 
*x:ilffe  was  a  public  officer  letting  out 
contracts  for  the  State.  It  was  clear- 
ly for  the  public  Interest  that  he 
should  be  influenced  alone  by  the 
responsibility  of  the  bidder  and  the 
character  of  his  bid,  and  extraneous 
Influences,  by  which  a  particular  bid- 
der might  gain  an  advantage,  would 
result  In  harm  to  the  public;  any  con- 
tract, therefore,  for  the  exercise  of 
such  Influence,  must  be  clearly  void, 
tending  as  It  would  to  Introduce  per- 
sonal solicitation  and  personal  In- 
fluence In  the  procurement  of  con- 
tracts, and  thus  directly  leading  to 
Inefficiency  in  the  public  service  and 
to  unnecessary  expenditures  of  the 
public  fund"). 

67.  Dolahunty  v.  Canfleld,  118  App. 
DIv.  883,  103  NTS  939  (gambling 
debt). 

es.  Steger  v.  Hume,  97  Tex,  824, 
79  SW  19  [cert  33  Tex.  Civ.  A.  401, 
79  SW  191. 

69.  Alpers  v.  Hunt,  86  Cal.  78,  24 
P  846,  21  AmSR  17,  9  LRA  483: 
Langdon  v.  Conlln,  67  Nebr.  241,  93 
NW  389,  108  AmSR  643,  60  LRA  429, 

2  AnnCas  834  and  note. 

70.  Lyon  v.  Huasey,  82  Hun  16,  SI 
NYS  281. 

71.  Taylor  v.  Bemlss,  110  U.  S.  42, 

3  set  441,  28  L.  ed.  S4;  Stanton  T. 
Embry,  91  U.  a  E48,  2S  L.  ed.  9BS; 


Wright  V.  ^MbtttS,  91  U.  S.  2B2.  28  U 
ed.  320.  -i 

79.  Lavenaon  v;  Wise,  111  Cal.  369, 
63  p  sis]  Tmw  V.  Orr.  44  Ind.  A.  981. 
87  NB  147.  8«  NB  864:  Cordes  V. 
Bailey,  39  Ind.  A.  88,  78  NB  CT8,  1090: 
Scliulthels  V.  Nash.  27  Wash.  8S0.  97 
P  707;  Whlteway  v.  Newfoundland,  f 
Newfoundl.  414  [rev  on  Other  srounds 
6  Newfoundl.  4S2]. 

[a]  Vor  ssampU  where  an  attor- 
ney stipulated  fur'  a  fee  of  ten  per 
cent  to  be  chiujjod  for  the  collection 
of  money,  he  was  bound  thereby, 
and  after  making  the  collection  was 
not  entitled  to  make  a  greater  charge. 
Nathan  v.  Halsell,  91  Miss.  786,  45 
S  856. 

73.  Coopwood  v.  Wallace,  12  Ala. 
790;  Reynolds  v.  Sorosls  Fruit  Co., 
133  Cal.  625.  628.  66  P  21  (where  the 
court  said:  "The  fact  that  the  serv- 
ices performed  by  plaintiff  were  rea- 
sonably worth  more  than  the  price 
for  which  he  agreed  to  perform  them 
cannot  be  considered.  If  the  services 
had  proven  to  be  much  less  than  the 
parties  had  in  mind,  and  had  only 
been  worth  ten  dollars,  the  defendant 
would  have  been  bound  by  Its  con- 
trait,  and  would  have  been  liable  for 
the  four  hundred  dollars.  The  fact 
that  plaintiff  made  a  bad  bargain,  and 
was  compelled  to  do  more  than  four 
hundred  dollars'  worth  of  labor,  can- 
not relieve  hira  of  his  contract.  He 
is  in  precisely  the  same  position  that 
any  other  party  would  be,  who.  hav- 
ing made  a  contract  for  a  certain  sum 
to  do  a' certain  thing,  flnds  by  experi- 
ence that  the  sum  is  not  adequate 
compensation"):  McElroy  v.  Russell, 
24  SW  3,  15  KyL  740;  Walsh  v.  He- 
lena School  DlBL,  17  Hont  413,  48 
P  180. 

74.  Uayer  v.  Townsend,  1  NYCIity 
Ct  $58. 

[a]    AcreemMit  Mndlna-  on  ^xtamx. 

—An  agreement  by  an  attorney,  in 
advance  of  the  rendition  of  legal 
services,  not  to  charge  a  ttte  therefor 
is  binding  on  his  partner,  atthou^ 
the  latter  was  ignorant  Ot  the  agree- 
ment under  which  the  services  were 
rendered.  Stone  v.  Hart.  66  SW  191. 
28  KyL.  1777.    And  see  supl-a  9  117. 

78.  Pickett  V.  Gore,  (Tenn.  Ch.  A.) 
58  SW  402  (holding  that,  where  an 
attorney  who  was  an  heir  to  an 
estate  stated  that  his  services  there- 
for were  to  be  without  compensation, 
but  the  statement  was  made  with  the 
Impression  that  the  other  heirs  were 
not  charging  for  their  services  which 
they  afterward  received  compensa- 
tion for,  he  is  not  estopped  from  de- 
manding compensation). 

TS.  Dupree  v.  Brldgers,  168  N.  C. 
424,  84  SE  696. 

[a]  Gontraots  between  attonej 
and  oUent  were  conatrasd  fn  Owen  v. 
Dudley.  217  U.  8.  488,  30  SCt  602.  54 
L..  ed.  851;  Conn  v.  Rice,  204  Fed.  181. 
122  CCA  417;  Lasarus  v.  McDonald, 
97  Fed.  121;  Russell  v.  Young,  94  Fed. 
46.  36  CCA  71  [rev  on  other  grounds 
105  Fed.  1992  mem,  46  CCA  1611: 
Randolph  T.  Nelma,  118  Ark.  698,  168 


BW  S70;  Cooley  v,  Ulllet  169  CbL 
120,  143  P  83:  Adams  v.  HoiriKlni, 
(Cal.)  69  P  238;  ^ulsbury  V.  A.tii«ri- 
can  Vtlleaulsed  Whre  Co.,  (Dd.>  91 
A  686;  De  Winter  v.  Thoma&  S4  ApPl 
(D.  C.)  80.  27  LRANS  684 ;  HeRMrMr 
T.  Worthlngton,  83  App.  (D.  C.>  Hi; 
Whiting  V.  Davidge.  83  ApP-  i~ 

n6l4s.^li^nd.^xftiS< 
contracts  with  local  at 
railroads,  agreements  for 
etc.):  Cordes  v.  Bailey,  89  Ind.  A.  88, 
78  NE  678,  1060;  Ohio.  etc_  R.  Co. 
v.  Smith.  6  Ind.  A.  86.  81  NB  971: 
Green  County  v.  Lewis,  167  Ky.  49*. 
163  SW  489;  Cavanaugh  V,  Robinson. 
138  Mich.  664,  191  NW  824;  Mormn  t. 
L'Btourneau,  118  Mich.  169.  76  NW 
370  (attorney's  contention  sustained); 
Clifton  V.  <?lark,  84  Miss.  7»6.  17  8 
746;  Belch  V.  Bchott.  171  Mo.  A.  9S7. 
157  BW  658:  Comstock  v.  Flower.  191 
Mo.  A.  275.  84  BW  207;  Uyers  T. 
Bender,  46  Mont.  497,  129  P  196: 
Scott  V.  New  York  Filling  Co..  79 
N.  J.  L.  231.  T6  A  772:  In  re  Robblns. 
189  N.  Y.  422,  82  NE  501;  McCoy  ». 
Gas  Engine,  etc.,  Co.,  163  App.  Dir. 
642,  137  NYS  591  [aff  208  N.  Y.  Ml 
mem,  102  NE  1106  memi;  Matt«r  of 
Hawke,  148  App.  Dlv.  326.  183  NTS 
28  taff  204  N.  Y.  671  mem.  98  NE 
1097  memi;  Samuels  v.  Simpson.  144 
App.  Dlv.  466,  129  NYS  6S4  [aS  297 
N.  T.  643  mem.  100  NE  1133  memV, 
Holmes  v.  Bell,  189  App.  DiY.  4&&. 
124  NTS  301  [aff  890  N.  T.  686  mem. 
94  NE  1094  mem];  Matter  of  EAm^ 
comt>e  Road,  128  App.  Dlv.  432.  112 
NYS  846  [eUT  194  N.  Y.  646  mem.  ST 
NB  1118];  Halre  v.  Hughes.  127  App. 
Dlv.  630,  111  NYS  892  [aff  187  N.  T. 
514  mem,  90  NB  1159  mem];  Bracket! 
v.  Ostrander,  126  App.  Dlv.  62*,  110 
NYS  779;  Roake  v.  Palmer,  119  Appi, 
Dlv.  64,  103  NYS  862;  Ransom  t. 
Cutting,  112  App.  Dlv.  160.  98  NTS 
283  [aff  187  N.  Y.  628  raero,  90  NB 
1119  mem,  188  N.  T.  447,  SI  NB  U41: 
Radl^  V.  Oaylor.  98  App.  IMv.  IBt, 
99  NTS  768:  Dennlson  v.  La  wren  ce, 
44  App.  Div.  287.  «0  NTS  748  [mT  «7 
Misc.  99,  58  NYS  142.  39  NTClwProc 
176,  and  app  dlsm  162  N.  T.  649  mera. 
57  NE  1108  mem];  Bo  ran  v.  Wrtcbt. 
22  Misc.  94,  48  NTS  646;  Parker  t. 
Sommervllle,  188  NTS  404:  St.  John 
v.  Bird,  110  NYS  389;  Ebnover  v. 
Reynolds.  4  Dem,  Surr.  (N.  Y.)  9M: 
Fltspatrlck  v.  Lincoln  Sbt^  etc.  Co-. 
194  Pa.  544,  45  A  333;  Tagnrt  T. 
Hower,  (Pa.)  17  A  13:  Sander*  v. 
Rlddlck.  127  Tenn.  701,  1S6  SW  464: 
Tennant  v.  Fawcet.  94  Tex.  111.  St 
SW  824;  St.  Louis,  etc.  R  Co.  t. 
Thomas,  (Tex.  Civ.  A.)  167  SW  791; 
Hames  v.  Stroud.  51  Tex.  Civ.  A, 
562,  112  SW  776;  Davis  v.  Downer.  1* 
Vt.  629;  Abel  v.  Hansen,  62 
492.  114  P  182;  Cain  v,  Moore,  S4 
Wash.  627.  103  P  1130;  Camden  T. 
McCoy,  48  W.  Va.  377.  37  SB  «»7: 
Vilas  V.  Bundy,  109  Wla  168,  81  HW 
812;  CotshauHen  v.  New  Yor*  CraL 
Trust  Co.,  79  Wis.  613,  49  NW  ISS: 
Robertson  v.  Fumsss,  43  U.  CL  Q.  XL 
143. 


For  Ifttw  oesiSt  asTSloymeBtS  and  obaafw  in  the  law  see  oumvlaUve  Annotations,  same  tills,  pnfe  and  note  number. 
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is  the  general  rale  to  adopt  sneh  oonBtraotion  as  is 
most  favoraUe  to  the  elicait,'^  thia  rule  may  not  be 
invoked  to  perpetrate  a  palpable  injustiee,^'  nor 
does  it  call  for  a  eonatmetion  of  sooh  contract  be- 
yond the  express  covenants  of  the  parties.^'  Where 
the  parties  to  snoh  a  eon  tract  have  placed  a  par- 
ticular interpretation  npoa  it,  this  will  generally  be 
adopted.^  A  contract  providii^  that  the  eompensa- 
tion  shall  not  exceed  certain  limits  leaves  the 
amount  to  be  detennined  on  a  qttantnm  merait  with- 
in aueb  limits.**  A  eohtraet  which  leaves  to  the 
client  the  right  to  fix  the  compensation  ia  valid,  and 
in  the  absence  of  bad  faith  no  more  than  the  amount 
so  fixed  can  be  reeovered.^'  An  attorney's  contract 
of  employment,  limiting  him  to  a  certain  anm  to  be 
paid  proportionately  by  his  eliente,  does  not  pro- 
hibit him  from  receiving  in  addition  the  allowance 
made  in  litigation  which  is  paid  by  the  adverse 
party.**  Where  a  subsequent  contract  embraces  the 
entire  subject  matter  of  a  prior  one,  the  former, 
being  the  last  act  of  the  parties,  will  be  presumed 
to  contain  and  express  the  true  meaning."* 

[i  315]  (b)  Ertra  ServkM.  Whether  an  attor- 
ney may  charge  any  extra  compensation  for  bis 
services  is  dependent  upon  the  fact  as  to  whether 


or  not  the  agreement  measured  the  whole  amount, 
for  the  whote  aervioef  that  he  was  entitled  to  re* 
oeive.** 

Zncidaiital  wrrieaa.  An  agreement  by  which  an 
attorney  undertimes,  for  a  specific  compensation,  to 
oondnet  the  prosecution  or  defense  of  a  case  or 
other  matter  intrusted  to  him  contemplates  that 
the  amount  fixed  is  to  cover  compensation  for 
all  services  which  are  ordinarily  or  necessarily  in- 
cidental to  the  proper  conduct  of  such  ease,  and 
the  attorney  cannot  recover  extra  compensation  for 
the  performance  of  any  sneh  services.*" 

Unazpacted  lerview.  Where  an  attorney  agrees 
to  do  a  certain  piece  of  work  for  a  stated  fee,  he 
is  bound  by  that  fee,  notwithstanding  the  amount 
of  work  may  be  greater  than  was  anticipated.*^ 

Serrkes  not  wltUn  original  agreemont.  Where 
an  attorney  renders  services  dearly  not  contem- 
plated as  probable  or  neoessary  at  the  time  of  mak- 
ing the  agreement,  bnt  made  necessary  by  subsequent 
unexpected  and  unusual  developments  .in  the  prog- 
ress of  the  eause,  he  is  entitled  to  extra  eompensa^ 
tion  on  the  ground  that  the  original  agreement  did 
not  cover  the  services  performed.**  But  consistently 
with  the  general  rales  of  constraction  the  courts  are 


77.  Baynolda  v.  SofobIb  Fruit  Co., 
13*  Cal.  ((as,  $6  P  21:  Pinto  v.  Seely. 
22  Cal.  A.  818,  826,  135  P  43  [cit  Cycl; 
Wblttng  V.  Davidge,  23  App.  (D.  C.) 
166;  Hltchlngs  v.  Van  Brunt.  38  N.  Y. 
325,  B  AbbPrNS  272;  MoCoy  v.  Gas 
E:n8:lne.  etc.,  Co.,  162  App.  DIv.  642, 
137  NTS  621  [mod  71  MlBC.  637,  129 
NTS  251];  Matter  of  Hawke,  148  App. 
DIv.  326,  133  NTS  23  [alT  204  N.  T. 
671  mem,  98  NH  1097  mem]:  Darrln 
V.  Clay.  143  App.  Div.  937.  12S  NTS 
346;  Butte  v.  Carey,  143  App.  DIv. 
356,  128  NTS  633  [app  dism  207  N.  T. 
667  mem,  100  NE  11251;  Brnckett 
Ostrander,  126  App.  DIv.  529,  110 
NTS  779  (constnilnr  release);  Mcll- 
valne.v.  Steinson,  OOApp.  DIv.  86 
UTS  889;  Bysaman  v.  Nelson.  79 
Misc.  304.  140  NTS  183;  Matter  of 
Shanley.  67  Ml«c  8.  107  NTS  912 
[mod  124  App.  DIv.  ft26  mem,  109 
KT8  434]:  faarkavy  y.  Zimnaii,  96 
NTS  214:  Burllnv  v.  Klnr.  46  HowPr 
<N.  T.)  462. 

[al  novHfU  daasM  In  an  agree- 
ment between  attorney  and  client  are 
to  be  construed  moat  Btrongly  against 
the  attorney,  Samuels  v.  Simpson, 
207  N.  T.  643  mem,  100  NB  1132  mem 

tafT    144   App.    DIv.    466,    129  NTS 

78.  Pinto  V.  Seely,  22  CaL  A.  218, 
1S6  P  43. 

Ca]  Tor  lutaBM  the  courts  wtU 
tM  reluctant  to  construe  a  contract 
ror  legal  services  as  limiting  the  fee 
to  an  amount  considerably  less  than 
tli«  necessary  expenditures  made  by 
tbe  attorney.  Bldrige  v.  Mowry,  24 
C«l.  A.  183.  140  P  978.  , 

79.  Ftnto  V.  Seely,  22  Cal.  A.  318, 

*'»0.  Comatock  v.  Flower,  109  Mo, 
A.  275,  84  SW  207.  ^,  „  ^ 

ai.  Russell  V.  Toung,  94  Fed.  45. 
3  6  CCA  71.  See  also  Van  Arman  v. 
Byfngton,  38  111.  443  (where  defend- 
ants employed  plaintiff  to  perform 
services  as  an  attorney  at  law,  and 
oromtoed  to  pay  him  whatever  he 
nil«ht  charge,  and  the  court  held  that 
lie  could  recover  only  the  reasonable 
YAltM  of  his  services). 

as.  Heller  v.  Kalisoh.  141  App. 
■r>lv.  206.  126  NTS  1057;  In  re  Max- 
well, 4  NTS  676:  Tennant  v.  ^wcetL 
2^  Tfex.  Ill,  68  SW  824  [rsv  <Clv.  A.) 
s  S"W  611];  Howo  V.  Kenyon.  4  Wash. 
«77    SO  P  1068. 

Matter  of  Shanley.  67  Misc.  8, 
107  NTS  018  [mod  124  App.  DIv.  936 

^HS:  Tro^SVcSitl..  m  Iowa  642. 
82  raw  946. 


85.  Matter  of  Martin,  7S  App.  DIv. 
605,  77  NTS  192. 

86.  Col. — Reynolds  v.  Sorosls 
Fruit  Co..  133  Cal.  625.  66  P  21. 

III.— Oorrell  v.  Payson.  170  111.  213, 
48  NE  483;  Dyer  v.  Sutherland.  76 
111.  583. 

Ind. — Cordes  v.  Bailey,  39  Ind.  A. 
88,  78  NB  678,  1060. 

Iowa. — Buttery  v.  Wright,  117  NW 
31, 

Mont. — ^Walsh  v.  Helena  School 
Diet.,  17  Mont.  413,  43  P  180. 

N.  T. — Matter  of  Schaller,  10  Daly 
57;  Batterson  v.  Osborne,  18  NTS 
481:  In  re  Maxwell,  4  NTS  576. 

Tenn. — Sanders  v.  Rlddlck,  127 
Tenn.  701,  707,  156  SW  464  [clt  Cyc], 

Wash. — Murray  v.  Trumbull,  62 
Wash.  SS6,  113  P  769;  Niagara  F. 
Ina  Co.  V.  Bart.  12  Wash.  661.  43  P 
937. 

Que. — Surveyer  v.  Dralnvllle,  1 8 
Que.  Super.  527. 

[a]  WlMU  MH^orad  fM  a  flasd  fes 
to  dsfoad  a  eaaa,  an  attorney  cannot 
make  additional  charges  for  present- 
ing a  set-off  or  counterclaim  for  his 
client  In  that  suit.  Lindsay  v.  Car- 
penter, 00  Iowa  629,  68  NW  900, 

[b]  Whers  an  attomsy  has  agreed 
to  attoad  to  sU  of  a  psrsoa'a  legal 
bnslnMa  witkont  charge.  In  consid- 
eration of  being  furnished  with  offices 
without  charge,  and  he  is  called  upon 
to  bid  In  land  for  such  client,  which 
he  does,  and  assists  In  leasing  the 
same,  he  will  have  no  right,  even 
though  such  services  do  not  strictly 
fall  within  his  contract,  to  have  their 
value  estimated  upon  the  basis  of 
oommlSBlons,  Dyer  v.  Sutherland,  76 
111.  682. 

87.  Payne  v,  Davis  County.  160 
Iowa  697,  603.  129  NW  223  {where 
It  was  said:  "If  this  imposed  unex- 
pected  burdens  upon  him,  this  fact 
might  be  deemed  sufflclent  cause  for 
a  new  contract  for  additional  com- 
pensation. But,  in  the  absence  of 
such  new  contract,  the  mere  fact  that 
such  unexpected  labor  was  pertiorraed 
with  the  knowledge  of  the  client,  and 
even  at  its  request,  did  not  give  rise 
to  an  Implied  agreement  for  other 
compensation  than  that  stipulated  In 
the  written  contract");  Nathan  v. 
Halsell,  91  Hiss.  786,  45  S  866;  Mur- 
ray V.  Trumbull,  62  Wash.  336,  113 
P  769;  Whlteway  v.  Newfoundland, 
6  Newfoundl,  414,  482. 

88.  U.  S.— Barcus  v.  Qates,  120 
Fed.  864  [aff  126  Fed.  184,  60  CCA 
200]. 


Cal. — Mahoney  v.  Bergln,  41  Cat 
4£3. 

Ga. — Cloud  v.  Taliaferro  Ooanty, 
188  Ga.  214.  74  SE  1074. 

111.— Gorrell  v.  Payson,  170  111.  213, 
48  NR  433;  Sander.s  v.  Seelye,  128  111. 
631.  21  NE  601;  Singer  v.  Steele,  126 
111.  42fi,  17  N'l-:  751. 

Ind.— l-oul.-^ville,  etc..  R.  Co.  v.  Rey- 
nolds. 118  Ind.  170.  20  NE  711:  Judah 
V.  Vlncennes  Univ..  16  Ind.  66;  Ohio, 
etc..  R.  Co.  V.  Smith.  6  Ind.  A.  36. 
31  NE  371. 

Md. — Calvert  v.  Coxe,  1  Gill  96. 

Mo. — Bishop  V.  Vaughan,  1S6  Mo.  A, 
470,  172  SW  644;  Bond  v.  gandford. 
1S4  Mo.  A.  477,  114  SW  670;  Corn- 
stock  V.  Flower,  101  Mo.  A.  276,  84 
SW  207. 

N.  T. — Sanford  v.  Bronson,  109 
App.  Dtv.  835,  96  NTS  869;  Peo.  v. 
Delaware  County.  108  App.  DIv.  83, 
95  NYS  458;  Allen  v.  Baker,  29  Mtso. 

337,  60  NTS  472;  Matter  of  Bowles, 
12  NTS  468. 

S.  C. — Haines  v.  Wilson,  86  8,  CL 

338.  67  8E  311. 

Tex. — Headley  v.  Oood,  24  Tax. 
232;  Clarke  v.  Favar.  (Civ.  A.)  40  SW 
1009. 

Wash. — Isham  v.  Parker,  8  Wash. 
755,  29  P  835. 

Can. — Reg.  v.  Doutre,  6  Can.  8.  d 
342. 

[a]  ZUnvtraUons. — (1)  An  attor- 
ney agreeing,  for  a  fixed  fee.  to  fore* 
close  a  mechanic's  lien,  and  "to  per- 
form any  and  all  work  necessary  In 
and  for  the  complete  foreclosure" 
thereof.  Is  not  required  to  defend 
without  additional  compensation  a 
motion  not  baaed  upon  his  errors  to 
vacate  tho  Judgment  of  foreclosure 
obtained  by  him.  Cranmer  v.  Broth- 
ers, 16  8.  D.  234,  88  NW  106.  (2) 
Where  an  attorney  agreed  to  conduct 
a  formal  friendly  suit  to  quiet  title 
for  one  hundred  and  fifty  dollars, 
but  after  defendant  filed  a  cross  com- 
plaint claiming  title  to  the  land,  the 
salt  ceased  to  be  friendly,  whereupon 
the  client  told  the  attorney  to  go 
ahead  and  fight  the  suit  to  a  finish, 
which  he  did  through  two  trials, 
there  was  a  modlflcatlon  of  the  orig- 
inal employment  contract,  and  the 
attorney  could  recover  what  his  serv- 
ices were  reasonably  worth.  Tong  v. 
Orr,  44  Ind.  A.  681,  87  NB  147,  88 
NE  808. 

[b]  OoadiUonal  omitraet,— (1)  At- 
torneys who  undertook  to  foreclose  a 
mortgage  for  a  Used  compensation  If 
no  defense  was  made  were  entitled 
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unwilling  to  find  that  services  were  not  included 
in  the  oraitract,^^  and  in  doubtful  oases  will  usually 
deeide  the  point  against  the  8ttoniey."<*  Ordinarily 
the  proseention  of  an  aiotion  inelodes  tbe  ecnununce- 
,  ment  thereof  as  well  as  the  pursuit  of  the  remedy 
thereafter/^  although  it  may' refer  to  proeeedings 
after  the  snit  has  been  begun.*'  An  agreement  to 
defend  a  suit  has  been  held  to  include  the  filing  of 
a  oounterelaim and  the  preparation  for  trial;** 
bat  there  is  no  role  that  a  general  employment  for 
an  agreed  sum  continues  till  the  final  disposition  of 
the  case  in  the  court  of  last  resort,"''  and  an  agree- 
ment to  attend  to  cases  during  the  balance  of  the 
year  does  not  oblige  the  attorney  to  attend  to  busi- 
ness uncompleted  at  the  end  of  tbat  time.'*' 

Services  in  another  matter.  Under  a  contract  by 
which  one  undertaices  to  pay  to  an  attorney  a  certain 
sum  for  professional  services  rendered  in  a  par- 
ticular matter,  Bucb  attorney  is  not  entitled  to  re- 
cover for  services  rendered  by  him  to  tbe  same 
person  in  another  and  entirely  different  matter."^ 
So  a  contract  for  services  in  a  civil  action  does  not 
inelude  services  rendered  in  criminal  proeeedings, 
although  the  former  is  dependent  upon  the  result 


of  the  latter." 
[  {  316]   h.  For  Oontiiifmt  Fees      (1)  Validity. 

A  "contingent  fee"  is  one  which  is  made  to  depend 
upon  the  success  or  failure  in  the  effort  to  enfone 
a  supposed  right,  whether  doubtful  or  not.*  Con- 
tracts between  attorney  and  client,  by  wiueh  the 
latter  undertakes  to  pay  to  the  fonner  fees  eon- 
tingent  upon  the  result  of  litigation  pending,  or  to 
be  instituted,  are  valid  and  binding  npon  the  par- 
ties, and  will  be  enforced  at  law  according  to  their 
terms.'  Such  an  agreement  is  not  objectionable  for 
want  of  mutuality.'  So  a  contingent  agreemeat 
to  convey  a  portion  of  the  land  recovered  by  suit  to 
the  attorney  for  his  fee  will  be  speeifieally  enforced,* 
even  though  the  land  has  greatly  increased  in 
value,"  If  the  property  has  been  sold,  the  attorney 
is  entitled  to  his  due  share  of  the  amount  thereby 
realized.^  But  a  contract  for  a  contingent  fee  most 
be  made  in  good  faith,  without  suppression  or  re- 
serve of  fact  or  of  apprehended  difficulties,  and 
without  undue  influence  of  any  sort  or  d^ree;  and 
the  compensation  bargained  for  must  be  absolutely 
just  and  fair,  so  that  the  tmnsaetion  may  be 
eharaeterixed  thnmghout  by  all  good  faith  to  the 


to  a  reasonable  fee  for  proaecutlnff 
against  vigorous  defense.  Murray  y. 
Trumbull.  82  Wash.  336. 113  P  769.  (2) 
An  agreement  by  lawyers  that  their 
charge  for  presenting  a  case  on  ap- 
peal would  not  exceed  ft  specified  sum 
nnleaa  there  was  more  In  the  case 
than  they  then  knew  of.  made  on  the 
client's  representation  that  only  two 
quastlons  were  involved  In  the  ap- 
peal, does  not  prevent  the  lawyers 
from  recovering  extra  compensation 
where  six  questions  arose  In  the  case 
instead  of  two,  and  were  briefed  and 
argued  by  them,  the  client  belDg  a 
lawyer.  Bond  v.  Bandford,  1S4  Ho. 
A.  477.  114  SW  670. 

8t.  U.  8. — Hughes  v.  Dundee 
Mortg.,  etc.,  Inv.  Co.,  140  U.  S.  98, 
11  set  727.  35  L.  ed.  354;  Tuttle  v. 
'Claflln,   88  Fed.  122.  31  CCA  41». 

Ala. — Lindsay  v.  Colbert  County, 
112  Ala.  409,  20  S  637. 

Ky. — McKay  v.  Lancaster,  15  KyL 
159:  Slmrall  v.  Morton,  6  KvL  735. 

N.  T. — In  re  Maxwell,  4  NTS  676. 

Wash. — Niagara  F.  Ins.  Co.  v.  Hart, 
13  Wash.  651,  43  P  937. 

[a]  An  attozMy  etnploytd  by  a 
corporation  at  a  saUry  (1>  will  not 
be  allowed  extra  compensation  for 
extraordinary  services  coming  wtthin 
the  line  of  his  duty.  Wtllard  v. 
Pittsburgh,  etc.  R.  Co..  162  111.  A. 
427;  Trimble  v.  Quardlan  Trust  Co., 
244  1C&  228,  148  SW  «34.  (S)  It  Is 
otherwise  If  the  flervlces  are  special. 
Clarke  v.  Union  F.  Ins,  Co.,  10  Ont. 
Pr.  3S». 

90.  Oa. — ^Hoses  t.  Bagley,  65  Oa. 
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111.— Dyer  t.   Sutherland,   76  HI. 

683. 

Ind.— Baldwin  v.  Logan  sport 
School  City,  78  Ind.  846. 

Iowa. — Payne  v.  Davis  County,  150 
Iowa  697,  120  NW  828. 

Me. — TImberlake  v.  Crosby,  81  He. 
249,  16  A  896. 

Mich. — McCutcheon  v.  Loud.  71 
Mich.  433.  39  NW  669. 

N.  T. — Welsh  V.  Old  Dominion 
Mln.,  etc.,  Co..  10  NTS  174. 

81.  Cheshire  v.  Des  Moines  City 
R.  Co.,  163  Iowa  88,  133  NW  324: 
Clinton  V.  Heagney,  176  Mass.  134, 
66  NB  894. 

•a.  Cheshire  t.  Des  Moines  City 
R.  Co.,  163  Iowa  88.  133  NW  324; 
Buecker  v.  Carr,  60  N.  J.  Bq.  300, 
47  A  34. 

S3.  Payne  v.  Davis  County,  150 
Iowa  697,  129  NW  823;  Lindsay 
V.  Carpenter,  90  Iowa  629,  58  NW 
»00. 


M.  Cordes  v.  Bailey.  39  Ind.  A. 
88,  78  NB  678,  1060. 

M.  Pinto  T.  Seely,  22  Cal.  A.  318. 
136  P  43;  Sanders  v.  Seelye.  128  111. 
681,  21  NE  601;  Bartholomew  v. 
Langsdale,  36  Ind.  278.  See  also  Hill 
v.  Leland,  10  KyL  280  (holding  that 
the  contract  in  question  was  Intended 
to  bind  the  attorneys  to  serve  defend- 
ant in  the  court  of  appeals  In  the 
event  an  appeal  should  be  taken  to 
that  court,  but  was  not  Intended  to 
bind  them  to  take  the  appeal).  But 
see  Salinger  v.  Mason.  194  Fed,  382, 
114  CCA  300  (where  it  was  held  that 
a  written  contract  entitled  in  the 
name  of  tbe  proceeding,  followed  by 
the  words  "pending  before"  the  Judge 
of  the  circuit  court,  covered  compen- 
sation for  all  services,  not  only  In 
the  circuit  court,  but  also  on  apt>eal 
to  the  circuit  court  of  appeals  and 
to  the  supreme  court).  To  same 
effect  Tuttle  v.  Clallin,  88  Fed.  122. 
31  CCA  419  [mod  86  Fed,  9*41 ; 
Cavanaugh  t.  Rtrttlnaon.  138  Mich. 
554,  101  NW  824. 

M.  State  Bank  v.  Martin,  4  Ala.  616. 

97.  Wells  v.  Haynes.  101  Ga.  841. 
28  SB  968  (holding  that  the  recovery 
in  such  a  case  would  be  upon  a 
quantum  meruit). 

SB,  Gorrell  v.  Payson,  170  Ul.  213. 
4S  NB  433  [rev  68  III.  A.  641]. 

09.  Ohampertou  agveemsnts  see 
Champerty  and  Maintenance  [6  Cyc 
8681. 

lUfflit  to  T«vx>k*  aathorlty  of  at- 
torney notwltaiatawdiny  agnuBMrt 
for  oontfngent  f—  see  supra  S  193 

text  and  note  32. 

1.  Mites  V.  Cheyenne  County,  96 
Nebr.  703    148  NW  959. 

a.  Parish  V.  McGowan,  39  App. 
(D,  C.)  184;  McCali  v.  Atchley,  256 
Mo.  39.  164  SW  6B3;  Taylor  v.  Per- 
kins, 171  Mo.  A.  246,  157  SW  122; 
Matter  of  Welch,  156  App,  Div.  470. 
141  NTS  881;  Williams  v.  Philadel- 
phia. 208  Pa.  282,  67  A  578.  And  see 
Champerty  and  Maintenance  [6  Cyc 
859  et  aeql. 

[a]  Beiwon  for  mZ*^"Thls  Is  on 
the  ground  that  otherwise  a  party, 
without  the  means  to  employ  an  at- 
torney and  pay  his  fee  certain  and  hav- 
ing a  meritorious  cause  of  action  or 
defense,  would  find  himself  powerless 
to  protect  his  rights."  Newman  v. 
Prettas.  129  Cal,  283,  292.  61  P  907, 
50  LRA  548;  Andirae  v.  Richardson, 
126  La.  8S3,  61  S  1024. 

[b]  "It  la  MittMr  a  violation  of 
law  nor  antnat  good  montU  that  a 
lawyer,  if^  he  belfevee  a  client  or 
would-be  client  has  been  wronged  and 


is  unable  to  employ  eonnael  to  brlnr 
suit  for  .the  redreaa  thereof,  should 
undertake  the  business  without  any 
hope  or  promise  of  reward  or  upon  a 
promise  of  reward  contingent  upon 
the  result  Indeed,  it  is  rather  to  be 
commended."  Stevens  V.  Sheriff.  ?• 
Kan.  124,  12T.  90  P  ?99.  11.  L.RAN8 
1163. 

[c]    Vndar  th*  Ww  Tozk  atatot* 

agreements  to  pay  contingent  fees 
have  been  held  neither  champertous 
nor  unconscionable.  Ransom  v.  Cut- 
ting. 112  App.  Div.  150,  162.  98  NTS 
282  [aff  187  N.  T.  628  mem,  80  NE 
1119  mem,  188  N.  T.  447,  81  NB 
324]  (where  the  court  said:  "An  at- 
torney or  counselor  at  law,  by  ex- 
prees  provision  of  statute,  can  agree 
with  his  client  as  to  the  amount  to 
be  paid  for  services  to  be  rendered 
(Code  Civ,  Proc.  I  66).  and  an  agree- 
ment made  for  that  purpose.  In  tbe 
absence  of  evidence  showing  that  a 
fraud  has  lieen  perpetrated  on  the 
client,  or  that  he  did  not  fully  un- 
derstand the  purport  of  the  agree- 
ment, must  be  enforced,  like  other 
contracts,  according  to  its  terms.  The 
statute  gives  the  right  to  an  athH^ 
ney  and  client  to  make  a  contract  as 
to  the  former's  compensation,  nnd  It 
le  a  matter  of  no  Importance,  when 
the  contract  Js  brought  under  review, 
what  the  compensation  agreed  to  be 

fiaid  Is,  providing  the  contract  H 
egal  in  other  respects.  The  court 
cannot  make  contracts  for  parties, 
and  only  has  power  to  construe  them 
as  made.  If  the  contract  aa  made 
were  the  result  of  a  fraud  pnuttleed 
upon  the  client,  or  If  it  appeared  that 
the  compensation  were  so  excesslTe. 
In  view  of  the  services  rendered,  as 
to  Indicate  that  an  improper  or  nndite 
advantage  had  been  twten  of  the 
client,  then  relief  would  be  afforded^). 

3.  Oorrell  v.  Payson,  170  lit.  tit. 
48  NB  433. 

4.  Howard  v.  Throckmorton,  4S 
Cal.  482:  Martin  v.  Piatt.  6  NTSt 
284 

5.  Chester  v.  Jumel,  126  N.  T.  «7, 
26  NE  297  [rev  2  Sliv.  Sup.  16*.  S 
NTS  809], 

8.  In  re  Shoenberger,  211  Pa,  »9l 
60  A  502;  Hand  v.  Savannah,  eta,  K 
Co.,  21  S.  C.  162. 

[a]  Where  a  oUent  xepaOlatafl  Us 
oontraot,  his  attorney  may  compel 
him  to  deliver  as  much  of  the  pro- 
ceeds recovered  as  will  compensftte 
him;  or  he  may  have  a  personal  Jvdg- 
ment  for  his  damages  sustained  by 
reason  of  the  client's  failure  to  carry 
out  his  contract.  HeselUne  v.  Brock- 
way.  26  Colo.  291.  57  P  1077. 


For  tatMf  oaaia,  dardopmeBta  and  «lu»fw  in  the  law  aea  cumulative  Annotations,  same  title,  M|[e  and  note  nombar. 
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etient.^  If  the  eontra«t  ia  shown  to  have  been 
obtained  by  fraud,  mistake,  or  undue  influence;  or 
if  it  is  BO  excessive  in  proportion  to  the  services 
to  be  rendered  as  to  be  in  fact  oppressive  to  the 
extent  of  extortion,  it  will  not  be  upheld.^  Such  a 
contract  cannot  be  condemned  solely  because  the 
proportion  of  the  claim  to  be  retained  by  the  attor- 
ney was  inordinately  large,  if  it  was  deliberately 
entered  into,  was  free  from  fraud,  and  showed  no 
pnzpose  to  obtain  undue  advantage.*  Thus  the 
mere  fact  that  the  attorney  is  to  receive  one  half 
of  the  recovery  does  not  reader  the  agreement  nn- 
emaeionablef  in  the  abaenee  of  proof  that  it  was 
induced  by  fraud,  or  that  the  wnnpenHttion  provided 
im  is  so  ezoessive  as  to  evinee  a  purpose  to  obtain 
an  impn^ier  or  undue  advantsge,"*  althoi^  there 
is  said  to  be  a  prmnmption  against  the  propriety  of 
such  a  transaction.^*    One  very  properly  may  de- 


mand a  larger  compensation  if  it  is  to  be  contin- 
gent, not  certain.*'  A  contii^nt  fee  is  permitted 
to  attorneys  only  as  a  reward  for  skill  and  diligence 
exercised  in  the  prosecution  of  doubtful  and  liti- 
gated claims,  and  it  is  not  allowed  for  the  rendition 
of  merely  minor  services  which  any  layman  or  in- 
experieneed  attorney  might  perform.*' 

Provision  by  court.  The  payment  of  contingent 
fees  cannot  be  provided  for  by  the  court,  no  matter 
bow  great  and  peculiar  their  merit  may  be.  This, 
as  far  as  it  is  lawful,  must  be  left  as  a  matter  of 
express  contract  between  client  and  attorney.** 

DiTfaiMi  of  f«M.  In  New  York  a  eontiact  to  di- 
vide a  eontingent  fee  with  third  parties,  not  lawyers, 
or  an  agreemmt  by-  which  a  peraon  procuring  sueh 
a  contract  from  another  is  to  be  compensated  for 
the  services  rendered,  is  prohibited  hy  statute  and  is 
a  misdemeanor,  and  the  contract  of  retainer  is 


7.  U.  S. — Muller  v.  Kelly,  126  Fed. 
212.  60  CX;A  170  [rev  118  Fefl.  645], 

111. — Robinson  v.  Sharp.  201  111.  86, 
««NE  299. 

La. — ^Andlrac  v.  Richardson,  126 
l,a.  883,  61  S  1024.  ^  ^ 

N.  Y. — Weeks  v,  Gattell,  125  Add- 
Div.  402.  10»  NTS  977  [aft  198  N.  Y. 
681  mem.  87  NS  1129  mem]. 

Fa. — Chester  Countjr  v.  Barber,  97 
Pa.  466. 

Porto  Rico. — Rodrigues  v,  Cuell,  1 

Porto  Rico  Fed.  272.   

■W.  Va. — Dorr  v.  Camden.  56  W.  Va, 
226,  46  SE  1014,  65  LRA  348. 

[a]    Oontraot*  li*ld  valid. — In  eaoh 
of  the  following  cases  there  was  a 
contract  for  a  contingent  fee.  rang- 
ing In  amount  from  one  tenth  to  one 
half  of  the  sum  recovered;  and  the 
court,  finding  upon  examination  that 
the  contract  was  fair  and  the  fee  not 
excesstve,  gave  effect  to  It  and  al- 
lowed the  attorney  to  recover,  Tay- 
lor V.  Bemiss.  110  U.  S.  42,  8  SCt 
441,  28  L.  ed.  64;  Wright  v.  Tebbitts, 
91  U.  S.  252.  23  L.  ed.  320;  Maybln 
V.  Raymond,  16  F.  Cas.  No.  9,338.  15 
I^atBankrReg  353;  Ex  p.  Plitt,  19  F. 
Cas.  No.  11.228.  2  Wall.  Jr.  453;  Davis 
V.  Webber,  66  Ark.  190.  49  SW  822, 
74  AmSR  81.  46  LRA  196;  Ballard  v. 
Carr,  48  Cal.  74;  Smith  v.  Young,  62 
m,  210;  Punk  v.  Mohr,  85  til.  A.  97 
raff  186  111.  S95.  67  NE  2];  Whlnerv  v, 
Brown,  18  Ind.  A.  276.  76  NG  606; 
Stevens  v.  Anthony,  77  Kan.  839.  90 
p    800;   Stevens  V.  Sheriff.  76  Kan. 
124,    90    P    799,    11    X.RANS  1153; 
Sanders  v.  Woodbury.  146  Ky.  163, 
142  SW  207;  Smith  v.  Thompson,  7 
B.  Mon.  (Ky.)  305;  Rust  v.  Larue,  4 
Lltt.  (Ky.)  411.  14  AmD  172:  Stiles  v. 
BrutOD.  134  La.  523.  64  S  899;  Cain 
V-   Warford,   33  Md.  23:  Humphreys 
V.  McLachlan,  87  Miss.  632.  40  S  161; 
r>lpscomb  V.  Adams.  193  Mo.  630,  91 
SW  1046.  112  AmSR  600;  Taylor  v. 
l>erklns,  171  Mo.  A.  246,  157  SW  122; 
XAfles  V.  Cheyenne  County,  96  Nebr. 
703,  148  NW  959;  In  re  Hynes,  105 
N",  Y.  560,  12  NE  60;  Matter  of  Flan- 
nery.    160   App.  Div.   369,   136  NTS 
«12  [aff  212  N.  Y.  610  mem.  106  NH 
030  mem];  Ransom  v.  Ransom,  147 
.A.K>P.  Div.  835,  133  NTS  173;  Matter 
or   EMgecorabe  Road.  128  App,  Div. 
432.  112  NTS  845  [aff  194  N.  T.  546 
rriem.   87  NE  1118  meml;  Weeks  v. 
Oa-ttell,  125  App.  Div.  402.  109  NTS 
977  [ftiC  193  N.  T.  681  mem,  87  NE 
1,129  mem];  Morehouse  v.  Brooklyn 
Beights  R.  Co.,  123  App.  Div.  680, 
foa  NTS  162  [aff  196  N.  Y.  687  mem, 
SS    NE  1126  mem];  Ransom  v.  Chit- 
ting. 112  App.  Div.  160,  98  NTS  282 
riirf  187  N.  T.  628  mem.  80  NE  1119 
mem.   188  N.   Y.   447.   81  NE  3241; 
nt-owne  v.  West,  9  App.  Div.  13B,  41 
HJTTS  146;  Matter  of  Fembacher,  18 
AbttNCas  1,  6  Dem.  Surr.  219:  Reece 
V     Xyle,  49  Oh.  St.  475,  51  NE  747,  16 
T '«.A  723;  Fellows  v.  Smith,  190  Pa. 
sol.  42  A  878:  Unmma's  App.,  127 
pA.  47*.  1*  A      Potter  v.  Ajax  Min. 


Co..  22  UUh  272,  81  P  999;  In  re  AI- 
drich,  86  Vt.  6tl,  86  A  801. 

«.  U.  S.— Taylor  v.  Bemlss.  110  V. 
S.  42,  3  SCt  441,  28  L.  ed.  64:  Muller 
V.  Kelly.  135  Fed.  212,  60  CCA  170 
[rev  116  Fed.  545]. 

Cal. — Newman  v.  Freltas,  129  Cal. 
283,  61  P  907,  60  LRA  648;  Black  v. 
Riley,  20  Cal.  A.  199,  128  P  714. 

N.  C— Potts  V.  Fnuicls.  48  N.  C 
300. 

Pa.— filoan's  Est.,  14  Pa.  Co.  869. 
Porto  Rico. — Rodrlgues  y.  (jnelL  1 
Porto  Rico  Fed.  272. 

[a]  Oontraote  IMd  l3iTaUd..~Her- 

man  v.  Metropolitan  St.  R.  Co.,  121 
Fed.  184;  Black  v.  Riley.  20  Cal.  A. 
199,  128  P  764:  Robinson  v.  Sharp, 
201  111.  86,  66  NE  299  [aff  103  111.  A. 
239];  Henry  v.  Vance,  111  Ky.  It, 
63  SW  273,  23  KyL  491;  Matter  of 
Pieris,  82  App.  Div.  466,  81  NY8  927 
[aff  176  N.  T.  666  mem,  68  NE  1183 
mem]. 

[b]  TlM  word  '*nBooBaoloiMbl«,** 

as  applied  to  attorney's  contraots  for 
contingent  fees,  means  nothing  more 
than  that  the  amount  of  the  fee  con- 
tracted for.  standing  alone  and  unex- 
plained, would  be  sufflclent  to  show 
that  an  unfair  advantage  had  been 
taken  of  the  client,  or  that  a  legal 
fraud  had  been  perpetrated  on  him. 
McCoy  V.  Gas  Engine,  etc.,  Co.,  135 
App.  Div.  77X,  119  NY8  864. 

[c]  ■Udlsf  aeato  txnagmam%t— 
A  contract  providing  that  an  attor- 
ney's compensation  should  be  on  a 
sliding  scale,  namely,  twenty-flve  per 
cent  of  the  amount  recovered,  pro- 
vided such  amount  did  not  exceed 
fifty  thousand  dollars:  thirty-three 
and  a  third  per  cent,  if  it  should  be 
more  than  fifty  thousand  dollars,  and 
less  than  one  hundred  thousand  dol- 
lars; forty  per  cent.  If  it  should  be 
one  hundred  thousand  dollars,  and 
less  than  one  hundred  and  fifty  thou- 
sand dollars;  and  fifty  per  cent.  If  it 
should  be  one  hundred  and  fifty 
thousand  dollars  or  over,  was  not  un- 
conscionable merely  because  of  the 
percentage  of  the  compensation.  Mc- 
Coy v.  Gas  Engine,  etc„  Co.,  71  Misc. 
637.  129  NTS  251  [mod  162  App.  Div. 
642,  137  NTS  691], 

9.  Weeks  v.  Gattell,  12S  App.  Div. 
402,  109  NTS  977  [aff  193  N.  T.  681 
mem,  87  NE  1129  mem]:  Morehouse 
V.  Brooklyn  Heights  R.  Co.,  123  App. 
Div.  680.  108  NTS  152  [aff  195  N.  T. 
537  mem,  88  NE  1126  mem]. 

10.  V.  8. — Herman  v.  Metropolitan 
St.  R.  CTo.,  121  Fed.  184.  185  (where 
an  attorney  claimed  fifty  per  cent  for 
the  recovery  of  Ave  hundred  dollars 
in  an  accident  case,  under  an  agree- 
ment for  a  contingent  fee.  Judge 
Lacombe  went  to  the  length  of  saying 
that  a  fee  of  such  proportion  was  in 
Itself  In  that  case  unconscionable. 
He  there  aald:  "The  court  is  not 
satisfied  that  such  a  contract  was 
made,  but,  if  It  were.  It  was  so  ut- 
terly unconscionable  as  to  be  void") ; 


Muller  V.  Kelly,  116  Fed.  646  [rev 
on  other  grounds  125  Fed.  212,  60 
CCA  170]. 

Tonn. — Grievance  Committee  V,  Bln- 
nJ.':.  Si  Conn.  594,  80  A  767. 

K\-.— Elk  Valley  Coal  Mln.  Co.  t. 
Wini;^,  Hit  Ky.  449,  149  SW  894. 

Md. — Euel  V.  Dunean,  112  Md.  846, 
76  A  493. 

Ml3h.— Dreiband  Candler,  186 
Mich.  49,  131  NW  129. 

Mo. — Lipscomb  v.  Adams.  193  Mo. 
630,  91  SW  1046.  112  AmSR  500. 

N-  Y. — Ransom  V.  Cutting,  188  N, 
Y.  417.  81  Xi;  3^4  [aff  112  App.  Div. 
ISO,  98  NYS  282];  Morehouse  v. 
Brooklyn  Heights  R.  Co.,  185  N.  Y. 
520,  78  NE  179,  7  AnnCas  377  [rev 
102  App.  Div.  627  mem,  92  NYS  1134 
mem):  In  re  Pitzsimons,  174  N.  Y. 
15,  66  NE  554  [rev  77  App.  Div.  346. 
79  NYS  194,  12  NYAnnCas  260]; 
Ransom  v.  Ransom,  147  App.  Div.  836, 
133  NTS  178;  Friedman  v.  O'Neill, 
186  App.  Div.  750,  761,  121  NTS  426 
[aff  199  N.  Y.  537  mem,  92  NE  1085 
mem]  (where  a  contract  for  fifty  psr 
cent  of  a  recovenr  in  an  accident  case 
was  held  not  to  D«  fraudulent  par  se, 
there  being  no  evidence  of  improper 
or  undue  advantage,  it  was  said: 
"One-half  of  a  recovery  as  contingent 
payment  for  legal  services  may  be 
more  beneficial  to  the  client  than  to 
the  lawyer.  There  is  no  limit  to  the 
work  he  promises  and  must  render, 
and  hia  professional  services  and  dis- 
bursements rendered  and  made  by 
him  are  at  hia  peril,  and  he  has  a 
legal  right  to  make  an  engagement 
that  has  in  view  the  probabilities 
and  hasards  In  such  regard.  This  is 
not  a  question  of  ethics,  of  the  high- 
est professional  proprieties,  but  of 
legal  action");  Serwer  v.  Sarasohn,  91 
App.  Div.  538,  86  NTS  838;  Rogers  v. 
Polytechnic  Inst..  87  App.  Div.  81, 
84  NTS  12;  Matter  of  Pleria,  82  App. 
Div.  466,  81  NTS  927  [aff  178  N.  T. 
566  mem,  68  NE  1123  mem]. 

Porto  Rico. — Rodrlgues  v.  Cueli,  1 
Porto  Rico  Fed.  272. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
C^rlock.  88  Tex.  &v.  A.  208,  76  SW 
931. 

11.  Eysaman  v.  Nelson,  79  Miss. 
304,  140  NTS  183. 

12,  Ransom  v.  Ransom,  14?  App. 
Div.  836,  133  NYS  173  [rev  70  Misc. 
30,  127  NTS  10271;  Morehouse  v. 
Brooklyn  Heights  R.  Co..  123  App. 
Div.  680.  108  NTS  162  [aff  195  N.  Y. 
637  mem,  88  NE  1126  mem]. 

IS.  Dorr  v.  Camden,  66  W.  Va.  226, 
46  SE  1014.  65  LRA  348. 

[a]  OoBtraot  to  aasiat  proseoatlar 
attorney^— A  contract  with  a  counsel 
to  assist  the  official  attorney  In  a 
criminal  prosecution  for  a  fee  con- 
tingent on  conviction  will  not  be  en- 
forced. Price  V.  CapA-ton,  1  Duv. 
(Ky.)  207. 

14/  Crumlldk  v.  Shenandoah  Val- 
ley B.  Co..  40  W.  Va.  827.  88  SB 
80. 
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void."  This  statute  is  direeted  against  the  attorney 
alone,  and  does  not  pnhibtt  a  layman  from  altering 

into  such  contract.*' 

Binding  effect  on  others.  A  contract  for  a  eaa- 
tingent  fee  of  fifty  per  cent,  made  by  a  mother  and 
sole  next  of  kin  of  a  decedent,  is  not  binding  npon 
her  deBcendants,  nor  upon  an  estate  toward  vhieh 
she  stood  in  no  other  relation  than  that  of  dis- 
tributee.*^ Nor  is  an  attorney  bound  by  aoch 
a  contract  entered  into  by  bis  colleagne)  un- 
less he  knew  of  it  before  he  performed  the  serv- 
ice.'* 

[$  317]    (2)  Effect—(a)  As  Ass)gam«t">  An 

exeeatory  agreement  between  a  client  and  his  at- 
torney that  the  attorney  shall  receive  a  certain 
portion  of  what  is  recovered  will  not,  it  has  gen- 
erally beoi  held,  give  the  attorney  any  legal  or 
equitable  interest  in  the  cause  of  action  or  claim," 
unless  there  is  an  express  stipulation  to  that  effect;'* 
and,  where  a  rij^t  of  action  is  not  assignable,  it  is 
not  possible  to  ass^  to  an  attorney  any  right  in 


a  future  judgment.'*  On  the  other  band,  there  are 
many  eases  which  bold  that  an  agreement  with  an 
attorney  that  he  shall  have  as  compensation  a  speci- 
fic 8um,'^  or  a  stipulated  percentage,'*  to  be  paid 
out  of  the  judgment  recovered  will,  on  the  recov- 
ery of  judgment,  operate  as  an  eqnitable  assignment 
pro  tanto;  and  this  has  been  so  held  where  the  ac- 
tion in  which  the  judgment  was  obtained  was  on  a 
cause  of  action  for  a  tort  in  itself  unassignable.*^ 
But,  in  order  that  an  agreement  for  a  contingent 
fee  may  operate  as  an  equitable  as^gnment,  there 
must  be  in  effect  a  constructive  appropriation  of 
so  much  of  the  amount  to  be  recovered  as  will 
confer  upon  the  attorney  a  complete  and  present 
right  to  receive  the  same  without  the  further  in- 
terventi<Mi  of  the  client."  A  mere  covenant  by  a 
client  to  pay  from  a  specified  fund  after  that  fund 
has  reaehed  his  hands  does  not  create  an  eqnitable 
lien  upon  the  fund  nor  operate  as  an  equitable  as- 
signment thereof.'^  In  some  jurisdictions  there 
must  be  an  actual  appropriation  of  some  designated 


1-6.  Code  Civ.  Proc.  9  74;  Matter  of 
Welch.  ISe  App.  DW.  470.  141  NTS 
381. 

Divlalom  of  f«M  gmmmmaj  see  In- 
fra S  334.  _ 

16.  Irwin  V.  Curie,  171  N.  T.  400, 

64  NE  161,  5«  LRA  8S0. 

17.  Sloan's  Est.,  161  Pa.  237,  28 

18.  Blssell  V.  2kirn,  122  Mo.  A.  088, 
09  SW  468. 

ta.    See  generally  Asalgnments  If 

78—88 

OreatfOB  of  •qnltaHU  lln  by  oom- 
traot  see  Infra  I  866.  ,„  ™  ^ 

30.  U.  S. — Boyle  v.  Boyle,  116  Fed. 
784. 

D  C. — Woods  T.  Dickinson.  18  D.  C. 
301;  De  Winter  v.  Thomas,  84  App. 
80,  27  LRANS  034  and  note. 

Ga. — ^Winslow  Bros.  Co.  v.  Murphy, 
189  Oa.  231,  236,  77  SB  26,  46  LRANS 
760  [cit  Cyc];  Har^tt  v.  McCaddan. 
107  Oa.  773,  38  SB  000;  Nesblt  v. 
Cautrell,  29  Oa.  256. 

111. — Cameron  v.  Boever,  200  HI.  84. 

05  NE  690,  93  AmSR  166  [aff  108  111. 
A.  049];  Kelley  v.  Newman,  79  111.  A. 
286;  Story  v.  Hull,  41  111.  A.  109  [alt 
143  111.  606.  82  NE  266]. 

Iowa. — Tone  v.  Shankland,  110 
Iowa  626,  81  NW  7S9. 

Ky. — Corbln  v.  Mulligan,  1  Bush 
297. 

Minn. — Boogren  v.  St.  Paul,  etc, 
R.  Co..  97  Minn.  61.  100  NW  104.  114 
AmSR  691,  8  LRANS  379. 

Miss. — Cochran  v.  Henry,  66  S  213. 

N.  J. — ^Weller  v,  Jersey  City,  etc^ 
St.  R.  Co.,  68  N.  J.  Eq.  860,  61  A  4K0. 

6  AnnCas  442  [aff  W  N.  J.  Sq.  11, 
57  A  7301. 

Okl.— -Gillette  v.  Murphy,  7  Okl.  91. 
64  P  413. 

Or. — Stearns  v.  Wollenberg,  61  Or. 
88,  92  P  1079.  14  LRANS  1096. 

Tex. — Davis  v.  State  Nat.  Bank, 
(Civ.  A.)  156  SW  321;  American  Cot- 
ton Co.  V.  Simmons,  39  Tex.  Civ.  A. 
189.  87  SW  842. 

Wash. — Plummer  v.  Great  Northern 
R.  Co.,  60  Wash.  S14,  110  P  989,  31 
LRANS  1216;  McRea  v.  Warehlme, 
49  Wash.  194.  94  P  924. 

[aj  Vhm  MSlgiuaaBt  to  aa  Mov- 
&«y  of  aa  Intarwt  In  »  olaJm  against 
tlia  TTnlted  Matas  (1)  made  before 
the  allowance  of  such  claim  Is  de< 
clared  void  by  U.  S.  Rev.  St,  |  3477. 
Owens  V.  Wilkinson,  20  App.  (D.  C) 
51.  (2)  But  this  saotlon  does  not  ren- 
der void  an  agreement  to  pay  the 
attorney  a  sum  equal  to  a  certain 
per  cent  of  the  amount  allowed  on 
the  claim.  Knut  v.  Nutt.  83  Miss. 
365,  86  S  086.  102  AmSR  462. 

tl.  Steams  v.  WoIIenbera,  51  Or. 
88.  OS,  92  P  lOjro.  14  LRAlffS  lOOS 
[quot  Cyc];  Plummer  v.  Oreat 
Northern  R.  Co..  60  Wash.  214,  110 
P  989.   31  LRANS  1216;   McRea  V. 


Warehlme,  4ft  Wash,  194,  197,  94  F 
924  [clt  Cye]. 

SB.  North  Chicago  Bt.  R.  Co.  v. 
Ackley,  171  111.  100.  40  NE  222.  44 
LRA  177  and  note  [rev  68  111.  A.  6721; 
Lynde  v.  Lynde.  64  N.  J.  Eq.  736,  62 
A  694,  97  AmSR  692.  68  LRA  471 
[rev  <Ch.)  60  A  659];  Pulver  v,  Har- 
ris, 63  Barb.  600  [alt  52  N.  T.  731; 
Kusterer  v.  Beaver  Dam,  66  Wis.  ifi, 
14  NW  017  48  AmR  736. 

13.  Sanborn  v.  Maxwell,  18  App. 
(D.  C.)  845. 

a*.  U.  S. — Cain  V.  Hockensmlth 
Wheel,  e  t  Co..  157  Fed.  992; 
Wooater  v.  Trowbridge,  120  Fed.  667, 
60  CCA  129  [aff  116  Fed.  722]. 

Cal.— Hoffman  v.  Vallejo,  46  Cal. 
564. 

Colo.~Bell  V.  Lake  County,  26  Colo. 
A.  192.  141  P  861. 

D.  C. — De  Winter  v.  Thomas.  34 
App.  80.  27  LRANS  034:  Woods  v. 
Dickinson,  18  D.  C.  301. 

Pla. — Sammla  v.  L'Engle,  19  Pla. 
800. 

Ind. — Blakey  v.  New  York  L.  Ins. 
Co,,  28  Ind.  A.  428,  03  NE  47. 

Mo. — Schubert  v.  Hersberg,  66  Mo. 
A.  678. 

N.  T.~Deerlng  v.  Sehreyer,  171  N. 
Y.  451,  04  NE  170  [rev  on  other 
grounds  68  App.  Dlv.  322.  68  NYS 
10161;  Falrbaiflts  v.  Sargent.  117  N. 
Y.  320.  22  NE  1039,  6  LRA  4f5;  Fair- 
banks V.  Sargent.  104  N.  Y.  108,  9  NE 
870,  <  LRA  476,  68  AmR  490;  Ben- 
nett V.  Donovan,  88  App.  Div.  96,  82 
NYS  606;  Brown  v.  New  York,  11 
Hun  21;  Flannery  v.  Oelger,  46  Misc. 
61»,  »S  NYS  786. 

Pa.— Patten  v.  WUson,  34  Pa.  299; 
Hagemann's  Est.,  6  Pa.  Co.  576. 

W.  Va. — Bent  v.  Lipscomb,  46  W. 
Va.  183,  31  SE  907,  72  AmSR  816. 

as.  Schubert  v.  Herzberg,  66  Mo. 
A.  678;  Williams  v.  Ingersoll,  89  N. 
Y.  608;  Patten  v.  Wilson,  34  Pa.  299. 
SOO  (where  It  was  held  that  an  agree- 
ment by  parol  between  attorney  and 
client  that  the  former  should  have 
one  hundred  dollars  for  his  services 
"out  of  the  verdict,"  In  an  action  for 
unliquidated  damages  arising  frorh  a 
personal  tort,  operated  as  an  equita- 
ble assignment  of  the  judgment  en- 
tered upon  the  verdict,  and  was  aood 
airalnst  an  attaching  creditor  of  the 
client.  The  court  thus  answers  the 
objection  that  as  the  claim  was  for 
unliquidated  damages  In  an  action 
sounding  In  tort,  it  was  not  capable 
of  assignment  before  Judgment: 
"Strictly  that  is  true.  But  It  Is  true 
only  in  respect  to  the  rights  of  third 
parties.  As  between  Wolf  and  Oeyer 
[client  and  lawyer]  an  assignment  or 
agreement  to  assign  the  whole  or 
part  of  a  future  verdict,  would  be 
binding,  and.  being  founded  on  suffi- 
cient  consideration,    would   be  en- 


forced. Such  agreements  between 
counsel  and  client  .  .  .  bind  the  par- 
ties. Mid  the  attacblng  creditor  of 
one  or  the  parties  succeeds  to  no 
higher  rights  than  he  posseasetf'). 

M.  Colo. — Bell  v.  Lake  County.  26 
Colo.  A,  192,  141  P  801. 

Minn. — Canty  v.  Lattemar,  81  Minn. 
239,  242.  17  NW  386  (where  the  court 
said:  'HJpon  Its  face  the  contract  la 
to  be  construed  as  an  equitable  as- 
signment of  $100  of  the  amount  there 
referred  to  as  due  the  respondent 
from  the  railroad  company.  It  ex* 
pressed  not  merely  an  obligation  to 
pay  upon  the  contingency  named,  nor 
merely  to  pay  out  of  money  to  be  col- 
lected by  tne  respondent,  but  that  the 
plaintiff  should  receive  this  money 
from  the  railroad  company,  out  of  the 
amount  owing  by  It  to  the  respond- 
ent. It  was  In  effect  a  constructive 
appropriation,  in  favor  of  the  plain- 
tiff, of  so  much  of  the  money  payable 
to  the  respondent,  subject  only  to 
the  condition  named,  and  was  hence 
operative  as  an  assignment,  although 
not  an  assignment  in  form.  ...  A 
distinction  exists  between  such  a  case 
and  an  agreement  that  the  promisor 
will  pay  out  of  a  particular  fund.  In 
the  latter  case  the  agreement  contem- 
plates a  continued  right  tn  the 
promisor  to  recover  and  to  hold  the 
money,  and  that  payment  shall  be 
made  only  through  Blm"). 

N.  Y. — Holmes  V.  Evans,  12*  N.  T. 
140,  29  NE  288:  Holmes  v.  Bell,  139 
Apl^.  Diy,  466,  iS4  NYS  801  [arf  SOt 
N.  T.  686  mem,  94  NE  1094  meml: 

NYS*1083  "  " 

Tex. — Caldwell  v.  Stalcup,  (Civ,  A.) 

166  SW  110;  Davis  v.  State  Nat,  Bank. 

(Civ.  A.)   166  SW  321;  MUmo  Nat! 

Bank  v.  Convery,  8  Tex.  Civ.  A.  181. 

27  SW  828. 

87.    Holmes  v.  Belt,  139  App.  Div 

466.  124  NYS  301  [aff  200  N.  Y.  5SC 

mem,  94  NE  1094  mem];  Matter  of 

Sbafer,  35  Misc.  371,  71  NYS  1033 

[a]  If  pi^mant  to  the  tOlmat  tart 
Is  oomtsnwlated,  the  agreement  does 
not  constitute  an  assignment.  Ran- 
del  v.  Vanderbllt,  76  App,  Dlv.  »1J, 
78  NTS  124  [aff  180  N.  Y.  547  mem. 
73  NE  1131  mem];  Matter  of  Sh&fer. 
35  Misc.  371.  71  NYS  1038. 

[b]  Oostraet  te  fin  jwnaBlMi 
fttr  lafipgaMrtloa^-A  contract  to  give 
an  attorney  a  percentage  of  the 
amount  to  be  recovered  In  a  anlt,  in 
return  for  Information  furnished  by 
such  attorney  as  the  basis  of  the 
suit,  does  not  constitute  an  asslcn- 
ment  of  part  of  the  amount  recovered 
In  a  suit  based  on  the  InformatioQ. 
but  brought  by  another  attor»aT> 
Holmes  V.  Bell,  139  App.  Dtv.  4UL 
124  NTS  301  [aff  200  N.  T.  6M 
mem,  94  NE  1094  mem]. 
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proportion  or  per  cent  of  tbe  judgment. In  others 
it  is  not  indispensable  that  the  portion  or  amount 
of  the  fund  sought  to  be  assigned  should  be  precisely 
ascertained  and  stated  in  the  assignment.  It  is 
enongh  that  the  transaction  affords  evidence  as  to 
the  part  of  the  fund  on  which  the  assignment  was 
intended  to  operafe.**  Whether  in  a  given  case  the 
agreement  constitutes  an  »]nitable  assignment  is 
dependent  upon  the  intent  of  the  parties,  as  evi- 
denced by  tbe  terms  of  the  ^^ement,  in  the  light  of 
all  the  surrounding  ciTeumstanoeB."<* 

[i  318]  (fa)  On  Client's  Power  to  OompromiM. 
A  valid  agreement  for  the  payment  to  the  attorney 
of  a  proportion  of  the  sum  recovered  in  ease 
of  success  does  not  give  the  attorney  such  an  in^ 


terest  in  the  cause  of  action  as  to  prevent  tbe  suitor 
from  compromising  the  suit  without  consulting  his 
attorney,"'  and  any  contract  that  he  shall  not  do 
so  is  generally  considered  void  as  against  public 
policy,'^  unless  permitted  by  statute."  But  it  baa 
been  held  that  an  agreement  of  this  kind  may  or 
may  not  be  condemned  as  against  public  policy, 
according  to  the  circumstances  of  the  case." 

319]  <S)  Happening  of  0ontingenc7~-(a)  In 
General.  Where  there  is  an  agreement  for  a  con- 
tingent fee,  the  happening  of  the  contingency  is  a 
condition  precedent  to  tbe  right  of  the  attorney  to 
recover  for  bis  services,"^  and  tbe  precise  event 
which  was  contemplated  must  happen,"  although  it 
is  immaterial  that  the  client  is  not  benefited  by  the 


as.  story  V.  Hull,  14S  111.  506,  511, 
12  NE  266  (witere  the  court  said: 
"It  ia  not  perceived  how  there  can 
b«  an  appropriation  of  a  part  of  a 
fund,  and  a  transfer  of  title  thereto, 
when  there  la  no  ascertainment  of 
the  part  or  proportion  In  respect  to 
whllUt  the  RgrMracnt  Is  to  operate  aa 
an  appropriation  and  transfer.  In 
equity,  of  title.  It  would  seem  that 
■sell  a  sappoaed  assiamment  would 
neceasarily  l>e  void  for  uncertainty, 
for  there  must  be  an  actual  appro- 

grlaUon  of  the  fund,   or  of  some 
ealvnated  part,  invportion  or  per 
cent  of  It"). 

[a]  An  aCMMUBt  hr  a  (dtoat  to 
par  Ua  ■tt«B*T  a  r— oaahle  oom- 
peaaatUn  for  his  services,  payment 
to  be  made  out  of  the  proceeds  of  a 
proposed  laweult,  does  not  amount  to 
an  equitable  assisnment  of  an  Inter- 
est In  the  subject  matter  of  the  lltl- 

fatlon.    Story  v.  Hull,  143  111.  SOS, 
2  NE  265  [aff  41  Dl.  A.  109]. 
99,    Uilmo  Nat.  Bank  v.  Convery, 
S  Tex.  Civ.  A.  181,  27  SW  828. 

80.  Barnes  v.  Shattuck,  18  Aril. 
3S8,  114  P  9G8:  De  Winter  v.  Thomas, 
34  App.  (D.  C.)  80,  27  LRANS  634: 
Holmes  v.  Evans,  129  N.  T.  140.  29 
NS  233;  Stearns  v,  Wollenberv,  SI 
Or.  88,  93,  92  P  1079,  14  LRANS  1098 
[quot  Cyc]. 

81.  111. — Cameron  v.  Boeder,  200 
m.  84,  66  NE  690,  98  AmSR  165  and 
note  [aft  102  111.  A.  649]. 

Minn. — Boogren  v.  St.  Paul,  etc, 
R,  Co.,  97  Minn.  61,  106  NW  104,  114 
AmSR  691,  3  LRANS  379. 

Mo.— McCall  v.  Atchley.  256  Mo. 
39,  164  SW  693;  Belch  v.  Schott,  171 
Mo.  A.  367,  167  SW  658;  Stephens  v. 
MetropollUn  St.  R.  Co.,  167  Mo.  A. 
658.  138  SW  904;  Cosgrove  V.  Burton, 
104  Mo.  A.  698,  78  SW  667. 

N.  T. — In  re  Snyder,  190  N.  Y.  66, 
82  NE  742,  123  AmSR  533,  14  L.RANS 
1101,  13  AnnCas  441  and  note;  Cough- 
lln  v.  New  York  Cent.,  etc..  R.  Co.. 
71  N.  Y.  443,  27  AmR  76  [rev  8  Hun 
1361;  Wright  v.  Wright,  70  N.  Y.  96; 
Andrewes  v.  Haas,  160  App.  Dlv.  421, 
144  NYS  1060;  Compton  v.  White- 
house.  48  N.  Y.  Super.  20R;  Ourley  v. 
Grnenateln,  44  Misc.  268,  89  NYS 
887. 

Or. — Jackson  v.  Steams,  48  Or.  2S, 
28,  84  P  798,  6  LRANS  8»6  felt  Cyc]. 

Fa.— Brltton  v.  Bese,  623  Pittsb 
TmkSNB  181, 

Porto  Rico. — ^Rodrlguei  v.  Cuell,  1 
Porto  Rico  Fed.  272. 

S.  D. — ^Howard  v.  Ward,  "1  S,  D. 
114,  189  NW  771. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Olnther,  96  Tex.  295,  72  SW  166  [aft 
SO  Tex.  Civ.  A.  161,  70  SW  66]. 

Wash. — Plummer  v.  Great  Northern 
R,  Co.,  60  Wash.  214,  110  P  9S9,  31 
LRANS  1216. 

Wis. — Garvin  v.  Crowley,  116  Wis. 
496,  93  NW  470. 

83.  Ark. — ^Davia  v.  Webber,  66  Ark. 
190,  49  SW  822.  74  AmSR  81,  46  LRA 
196. 

m. — North  Chicago  St.  R.  Co.  v. 
Ackley.  171  111.  100.  49  NB  222,  44 
LRA  177. 

Ky. — Louisville  R.  Co.  v.  Burke, 
149  Ky.  487,  149  SW  866, 


Minn. — Huber  v.  Johnson,  68  Minn. 
74.  70  NW  806,  64  AmSR  4B«. 

Miss. — Oochran  v.  Henry.  65  S  213; 
Mosely       Jamison,  71  Hiss.  466.  14 

S  529 

N.  Y.— Andrewes  v.  Haaa.  214  N.  Y. 
256,  108  NE  423;  In  re  Snyder,  190 
N.  Y.  66,  83  NE  742,  ISS  AmSR  688. 

14  LRANS  1101,  13  AnnCas  441:  Mat- 
ter of  Winkler,  1S4  App.  Dlv.  682,  189 
NYS  765. 

Oh^Lewis  v.  Lewis,  15  Ob.  715, 
716;  Key  v.  Vattter,  1  Oh.  132. 

Or.-^ackson  v.  Stearns,  48  Or.  26, 
84  P  798,  5  LRANS  390. 

Porto  Rico.— Rodrtguei  v.  CuelL  1 
Porto  Rico  Fed,  272. 

And  aee  tofra  I  408  text  and  note 

M.  StUes  V.  Bruton,  184  Lbl.  623, 
64  8  8»». 

Ltofloomb  V.  Adams,  193  Ho. 
680.  91  SW  1046.  112  AmSR  600; 
WrlKht  V.  Kansas  City,  etc.,  R.  Co.. 
141  Ho.  A.  618.  126  SW  617:  Beagles 
▼.  Robertson,  136  Mo.  A.  306,  116  SW 
1042  <holdln8  that,  where  an  attor- 
ney has  a  contract  for  a  percentage 
of  the  proceeds  of  the  suit  or  settle- 
ment of  the  same,  a  stipulation  in 
such  contract  that  the  client  would 
make  no  compromise  unless  the  at- 
torney consented  to  it  is  not  void  as 
anlDSt  public  policy.  In  the  absence 
of  any  facts  tending  to  impeach  the 
good  faith  of  the  attorney  making 
such  contract). 

35.  Ala.— Troy  v.  Hall,  157  Ala. 
692,  47  S  1036. 

Ca.1. — Plnto-v.  Seely,  22  Cal.  A.  818, 
135  P  43. 

Ga. — Hoses  v.  Baglay,  55  Ga.  283. 

111. — Fraats  v.  Garrison.  83  III.  60. 

Ind. — Scobey  v.  Ross,  5  Ind.  445. 

Ky, — Lipscomb  v.  Castleman,  147 
Ky.  741,  146  SW  763;  Hargls  v.  Louis- 
ville Gas  Co.,  22  SW  86,  28  SW  790, 

15  KyL  369. 

Mont. — Foley  v.  Klelnschmldt,  28 
Mont.  198,  72  P  482;  Harris  v.  Root, 
28  Mont.  169.  73  P  429. 

N.  Y. — Seasongood  v.  Prager,  146 
App.  Dlv.  838,  131  NYS  771:  Blt- 
tlner  v.  Goldman.  20  Misc.  330,  45 
NYS  953;  Wilson  v.  Horton,  140  NYS 
>gO;  Mains  v.  Gethen,  111  NYS  698: 
PhelpB  V.  Emenr,  6  NYSt  282,  24 
NYWklyDIg  641.  See  Roake  v. 
Palmer,  119  App.  Dlv.  64,  lOS  NTS  862. 

Pa. — Dickerson  v.  Pyle,  4  Phila. 
269. 

Tex, — McCampbell  v.  Durst,  78  Tex. 
410,  11  SW  880. 

Wash. — ^Eaton  v.  King  County,  76 
Wash.  101,  184  P  682  (agreement  to 
pay  On  micceBsfuI  determination  of 
suit). 

[a]  TlM  proMesUom  of  a  mit  to 

Jadffmmt  entitles  the  attorney  to  his 
fee.  although  the  Judgment  was  in 
part  enforced  by  another  attorney. 
Raley  v.  Smith,  (Tex.  Civ.  A.)  73  SW 

[b]  OoUeotlon  of  aotos,^<l)  Un- 
der a  contract  by  an  attorney  to  col- 
lect certain  notes  on  a  percentage 
basis  his  compensation  is  dependent 
upon  the  sattafactton  of  the  Judg- 
ment obtained  by  his  client.  Pinto 
V.  Seely,  22  Cal.  A.  318,  136  P  43.  (2) 
But,    where    the    attorney  secured 


Judgment  .Tiid  proinpled  the  issuance 
of  an  execution  to  keep  the  Judgment 
alive,  he  was  held  entitled  to  com- 
pensation for  his  aervlcea  upon  the 
Judgment  being  collected  on  a  eonv 
promise  eleven  years  after  its  rendi- 
tion. Joyce  V,  Miami  County  Nfat.' 
Bank,  90  Kan.  7^5.  136  P  2.'!2. 

36.  PenniHon  v.  Liiwrenct-,  1 1  Aii|). 
Div.  287.  60  NYS  74S  [rpv  27  Mine.  -J'J, 
5S  NYS  142,  29  NVCivi'roc  176  ar  " 
npp  dlsm  162  N.  Y.  niy  tnem,  67  V 
1108  mem] ;  Shaw  v.  Threaaglfl, 
Tex.  Civ.  A.  254,  115  SVf  671. 

[a]  lUnstratlou.— <1)  Having 
bonds  declared  void  does  not  satisfy 
a  condition  that  the  issue  shall  be 

Erevented.  Richland  County  v.  Mil- 
Lrd,  9  111.  A.  S96.  (2)  Taking  the 
debtor's  note  is  not  a  satisfactory 
"settlement"  of  a  claim.  Mills  v. 
Fox,  4  B.  D.  Smith  <N.  Y.)  220.  Sea 
also  Leach  v.  Strange,  10  N.  C.  €01. 
(8)  Nor  is  there  a  "settlement  or  re- 
covery," within  an  agreement  of  a 
plaintiff  with  his  retiring  attorney 
to  pay  him  a  certain  sum.  In  case  of 
a  settlement  or  recovery  of  the  claims 
sued  on,  where  defendant  in  the  ac- 
tion, not  acknowledging  the  validity 
of  the  claim,  made  a  certain  payment 
merely  for  the  purpose  of  terminat- 
ing the  litigation  and  disposing  of 
the  annoyance  from  Its  prosecution, 
Randel  v.  Vanderbllt.  75  App.  Dlv.  818, 
78  NTS  124  ta.tt  180  N.  Y.  547  mem. 
78  NE  1131  mem].  (4)  So  an  attor- 
ney who  contracted  "to  procure"  cer- 
tain school  land,  and  to  receive  two 
hundred  dollars  contingent  on  success, 
did  not  perform  by  successfully  con- 
ducting a  certain  litigation  against  a 
prior  claimant  of  the  land,  the  land 
commissioner  having  subsequently 
awarded  the  land  to  a  third  person, 
on  the  ground  that  it  was  not  sub- 
ject to  sale  to  defendant  at  the  time 
of  his  application.  Shaw  v.  Thread- 
gill,  53  Tex.  dv.  A.  254.  116  SW  671. 

[b]  Keoovery  of  land.— Under  an 
agreement  by  a  client  to  give  attor- 
neys one  third  of  all  property  re- 
covered through  a  suit,  land  to  which 
her  title  and  right  of  possession  was 
questioned  by  no  one  was  not  recov- 
ered in  such  suit,  although  her  title 
thereto  was  quieted.  Randolph  v, 
Nelms,  113  Ark.  598,  168  SW  670. 

[c]  Contest  of  will. — Where  an 
attorney  undertook  to  contest  a  will 
for  a  contingent  fee.  but  objections 
to  the  probate  were  withdrawn,  there 
was  nothing  due  under  the  agree- 
ment which  could  be  a  consideration 
for  a  check  given  by  the  client.  Wil- 
son V.  Horton.  140  NYS  980. 

[d]  BstaMlahlB8>  tttbt  to  isyaay, 
— An  agreement  by  which  a  legatee 
employed  attorneys  to  institute  pro* 
ceedings  to  compel  the  payment  of 
the  legacy  to  the  legatee,  for  which 
the  attorneys  should  receive  a  cer- 
tain per  cent  In  case  the  right  to  the 
legacy  was  estabtlBhed,  implied  an 
actual  payment  to  the  legatee  before 
any  compensation  accrued.  Matter 
of  Hasbrouck,  153  App.  Viv.  394.  188 
NYS  620  [aff  268  N.  Y.  586  mem.  102 
NE  1112  mem]. 

[e]  Establishing  claim  against  m- 
tat«<— A  contract  providing  for  at- 
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saeeeBS  o£  the  suit."  In  detormuung  tfais  fact,  how- 
ever, the  eontract  of  employment  should  receive  a 
fair  and  reasonable  conBtmotion.^"  Unless  otiier- 
wise  provided  the  manner  in  which  the  attorney 
accomplishes  the  desired  result  is  not  material,^"  and 
it  is  not  a  valid  objection  to  a  claim  for  a  coatin- 
gent  fee  that  the  result  was  broi^ht  about  in  some 
unforeseen  manner,  even  though  the  duties  of  the 
attorney  are  rendered  much  less  burdensome  there- 
by,^**  provided  he  has  not  previously  abandoned  the 
suit.*^  Where  the  contract  contemplates  a  recovery 
by  settlement  as  well  as  by  suit,  the  court  cannot, 
in  the  case  of  settlement,  disregard  the  contract  and 
allow  a  lesser  compensation,  on  the  ground  that  the 
attorney's  labor  in  procuring  a  settlement  was  pre- 
sumably less  than  that  which  would  have  been  re- 
quired by  a  trial.*^  And,  although  the  contract  is 
not  literally  performed,  if  the  client,  as  the  result  of 
a  compromise,  receives  all  that  he  would  have  re- 
ceived in  the  event  of  a  literal  performance  the  at- 
torney is  entitled  to  the  agreed  compensation.*' 
When  the  attainment  of  the  desired  object  becomes 
impossible  through  the  happening  of  a  collateral 
event,**  or  where  the  attorney  abandons  the  case** 
or  refuses  to  complete  his  contract  without  extra 


eompensation,**  he  is  not  entitled  to  reeorer. 
[f  320]    (b)  Effect  of  D«atk  of  Paxties.  The 

death  of  either  attorney  or  client  does  not  affect  the 
requirement  that  the  contingency  must  happen  be- 
fore the  fees  become  payable.*^  Thus  an  attorney 
prosecuting  a  claim  upon  a  contingent  fee,  who 
performed  every  act  proper  and  jiecessary  to  pro- 
mote the  interest  of  his  client  but  died  before  the 
case  came  to  trial,  cannot  be  held  to  have  performed 
his  contract  so  as  to  entitle  his  estate  to  the  stipu- 
lated fee.**  Where  the  righ't  to  compensation  is 
contii^ent  upon  success,  and  the  death  of  the  at- 
torney occurs  before  any  recovery  is  had,  his  per- 
sonal representatives  are  entitled  to  no  compensa- 
tion for  his  services.*'  But  where  an  attorney  who 
is  employed  under  a  contract  for  a  contingent  fee 
substitutes  another  attorney  in  his  stead  who  prose- 
cutes the  suit  with  the  consent  of  the  client,  the 
death  of  the  original  attorney  does  not  defeat  the 
right  of  the  substituted  attorney  to  recover  the 
agreed  compensation  for  such  services.^"  It  has 
also  been  held  that  an  agreement  for  a  percentage 
of  the  sum  recovered  is  such  an  interest  as  will 
prevent  the  death  of  the  client  from  revoking  the 
attorney's  authority."^ 


torneys'  fees  If  they  aucceed  "In  ea- 
tabllsbln?  a  claim  asalnst  the  estate" 
represented  by  the  administrator  does 
not  require  that  the  claim  be  estab- 
lished as  a  hostile  one  aKainst  the 
estate,  but  Is  complied  with  where 
the  claim  is  established  under  the 
will  of  the  administrator's  decedenL 
Armatrone  v.  Pennebaker,  39  App.  <D. 
C.)  »2. 

37.  Hudson  V.  Sanders,  19  Oh.  Clr. 
Ct.  615.  10  Oh.  Cir.  Dec.  342. 

3a.  Insersoll  v.  Coram,  127  Fed. 
418.    And  see  supra  9  314, 

[a]  Tb*  oontnKrt  alioiiU  1l«  VMUl 
M  »  whole  and  the  Intention  of  the 
parties  thereto  arrived  at  from  a  con- 
sideration of  the  entire  correspond- 
ence  read  In  the  light  of  the  situa- 
tion existing  at  the  time,  and  the  re- 
sults sought  by  defendant  and  those 
achieved.  Gray  v.  Bemls,  128  Ulnn. 
3»2,  151  NW  136. 

[b1  WttUag  ulde  wUl. — A  contract 
entitling  attorneys  to  thirty  per  cent 
of  any  recovery  In  proceedings  to  set 
aside  a  will  or  anaal  certam  trusts 
in  toto  was  held  not  to  require  the 
attomeya  either  to  set  aside  the  will 
or  annul  the  trusts  fn  toto,  or  to 
charge  nothing  for  their  services. 
Gray  T.  Bemis,  128  Minn.  392,  151  NW 
ISB. 

SO.  Mcintosh  V.  Bach,  110  Ky.  701, 
704.  92  8W  615,  28  KyL  74  (where 
the  court  said:  "The  purpose  of  the 
employment  of  the  attorneys  was  to 
regain  for  Mcintosh  the  tract  of  land 
which  had  been  recovered  of  him  by 
Barnett.  Tbe  manner  in  which  this 
was  done  is  not  of  the  substance-  of 
the  contract.  If  they  regained  the 
land  for  him,  the  character  of  legal 
proceedings  by  which  It  was  done  Is 
Immaterial.  If  they  obtained  a  sale 
of  the  land,  and  forced  Combs  to  buy 
It  in  at  that  sale  and  convey  It  to 
Mcintosh  without  cost  to  him,  they, 
to  all  practical  intents  and  purposes, 
regained  the  land  for  him.  accom- 
plishing the  precise  result  that  he 
contracted  for;  and,  nothing  else  ap- 
pearing, they  are  entitled  to  be  paid 
their  fee  according  to  the  contract"). 

40.  Ark. — Jacks  v.  Thweatt,  39  Ark. 
340. 

Iowa. — Larned  v.  Dubuque,  86  Iowa 
188,  53  NW  106. 

Ky. — Mcintosh  v.  Bach,  110  Ky. 
701,  62  8W  615.  28  KyL  74. 

MIeh. — Moran  v,  L'Eltourneau.  118 
Mich,  159.  76  NW  870. 

Mo. — Harrison  v.  Murphy,  106  Mo. 
A.  465.  80  SW  724;  Moas  V.  illehle,  60 
MO.  A.  7S. 

N.  Y. — Dennlaon  t.  Lawrence,  44 


App,  Div.  287,  60  NTS  748  [app  dlsm 
162  N.  T.  649  mem,  57  NE  1108  meml. 

[a]  Tolwutarr  pwmMt  of  tuei 
after  anlt.or  to  avoid  anlt. — An  at- 
torney is  as  much  entitled  to  his  com- 
missions when  the  debtor  after  suit 
pays  direct  to  the  creditor  as  when 
he  pays  to  the  attorney,  and  there- 
fore, if  a  delinquent  tax  owner  paya 
to  the  ofllclal  tax  collector  after  an 
attorney  has  sued  him,  or  to  avoid 
the  suit  which  the  attorney  Is  hold- 
ing in  terrorem  over  him,  the  attor- 
ney has  "caused  to  be  paid"  the 
money  Into  the  proper  offlclal's  hands, 
and  Is  entitled  to  his  commiaalons. 
State  V.  Barrow,  Mann.  Unrep.  Gas. 
(La.)  882. 

[bj  aitato  Tsstlag  liT  opscatloB 
of  lMr<— Under  an  agreement  by  an 
attorney,  in  regard  to  a  claim  of  the 
client  to  certain  property  aa  heir  or 
devisee,  reciting  past  services,  and 
requiring  the  attorney  to  continue  his 
services  and  "secure  ...  all  he  can 
out  of  the  decedent's  estate  for  the 
client.  In  consideration  of  receiving 
an  Interest  In  the  property  aeoured, 
the  fact  that  the  property  vests  In 
the  client  by  operation  ox  law  does 
not  preclude  the  attorney  from  re- 
covering such  interest,  where  he  ren- 
dered such  services  as  were  neces- 
sary to  the  establishment  of  hla 
client's  right,  or  stood  ready  to  ren- 
der them.  Moran  v.  L'Etourneau.  118 
Mich.  169,  76  NW  870. 

41.  Frink  v.  McComb,  60  Fed.  486: 
Cheney  v.  Kelly,  96  Ala.  163,  10  3 
664;  Scovllle  v.  School  Trustees,  66 
111.  528:  Simrall  v.  Morton,  12  SW 
185.  12  KyL  31.  See  also  Newlln  v. 
Thompson,  16  Montg,  Co.  (Pa.)  76. 

43.  Murray  v.  Waring  Hat  Mfg. 
Co.,  142  App.  Div.  514,  127  NTS  78; 
In  re  Summervilie,  129  NTS  1148. 

48.  Webster  v.  Rhodes,  48  Colo. 
203.  112  P  324.  But  see  Foley  v. 
Klelnschmldt,  28  Mont  198.  72  P  432: 
Harris  v.  Root,  28  Mont.  159,  72  P 
429  (In  both  of  which  caaes  literal 
performance  was  held  to  have  been 
contracted  for). 

[a]  The  tengi  "raoovery,"  as  used 
in  an  attorney's  contract  for  services, 
may  include  both  a  settlement  and  a 
vindication  of  his  client's  rights  by 
a  Judgment  of  a  competent  court 
Wolfe  V.  Mack,  81  Misc.  185,  142  NTS 
433;  Stoutenburgh  v.  Fleer.  87  NTS 
504.  See  alao  McCall  v.  Atchley,  256 
Mo.  SO,  164  SW  588  (where  the  con- 
tract contemplated  a  recovery  by 
"compromise  or  otherwise"). 

[b]  Ooateact  dMM*  w01J*~~ 
The  condition  In  a  oontraot  to  par 


an  attorney  in  a  will 'contest  a  stipu- 
lated fee  "In  case  the  wUI  is  defeat- 
ed and  our  clients  get  their  shares" 
Is  satisfied  where  the  contest  and  tbe 
attorney's  services  result  In  a  com- 
promise agreement  by  which  the  wUl 
which,  as  propounded,  disinherited 
such  clients  was  so  qualified  In  pro- 
bate that  they  received  a  larger  pro- 
portion of  the  estate  than  If  the  tes- 
tator had  died  Intestate.  Ingersoll  v. 
Coram,  211  U.  S.  335,.  29  SCt  92,  53 
L.  ed.  208  [rev  148  Fed.  169,  78  CCA 
308];  Ingersoll  v.  Coram.  127  Fed- 
418.  Contra  Harris  v.  Root.  28  UodL 
169,  72  P  429. 

44.  Flsk  V.  Snyder.  4  KyL  7l«.  H 
Ky.  Op.  928;  Moyers  v.  Grabam.  15 
Lea  Cfenn.)  57. 

48.  Taylor  v.  Perkins,  183  Mo.  A. 
204,  170  SW  409;  Farwell  v.  Colouuk 
35  Wash.  808.  77  P  379. 

46.  Douglass  v.  Downend.  30  Oh. 
ar.  Ct.  649. 

47.  Trlplett  v.  Mockbees,  S  J.  J. 
Marsh.  (Ky.)  219;  Badger  v.  Celler, 
41  App.  Div.  599.  58  NTS  663.  And 
see  supra  i  299. 

48.  Sargent  v.  McLeod,  209  N.  T. 
860,  103  NB  164,  62  LRANS  380  and 
note, 

4B.  Badger  v.  Celler,  41  App.  Div. 
S99,  601.  68  NTS  668  (where  the  court 
said:  "We  are  not  now  concerned 
with  a  determination  of  the  question 
whether  an  attorney,  employed  un- 
der such  a  contract  as  the  one  la 
question,  who  has  rendered  valuable 
servloes  which  result  in  hia  cllenfa 
obtaining  a  substantial  recovery 
upon  the  claim  which  he  waa  em- 
ployed to  enforce,  although  such  re- 
covery should  tiappen  after  the  deoLth 
of  the  attorney,  would  be  entitled  to 
some  compensation  for  the  sei*vices 
which  he  had  rendered.  Tbe  contro- 
versy here  is  still  undetermined.  The 
defendant  has  recovered  nothing  upon 
the  claim  or  demand,  and  certainly, 
until  such  recovery  has  been  obtained, 
the  attorney  or  his  representntlves 
are  entitled  to  no  compensation"). 

60.  Reese  v.  Resburgh.  54  Ai^ 
Div.  378.  66  NTS  633. 

51.  Wylle  V.  Coie.  16  How.  <tJ.  S.) 
415.  14  L.  ed.  753:  Price  v.  Ha^ieri^ 
25  Mo.  A.  201;  Dupree  v.  Bridsen. 
168  N.  C.  424.  84  SE  696.  Bat  SCe 
Vinhauer  v.  Toledo,  5  OhSACP  8,  13. 
32  CincLBul  164  (where  the  OOOri 
said:  "The  fact  that  the  compensa- 
tion of  the  attorney  depends  upen 
the  amount  of  the  recovery,  or  to  to 
be  a  f»rtaln  percentage  of  tlio  r*- 
oovertr.  does  not  give  nim  any  sraat- 
er  rights  than  wnere  the  smouat  if 


Btolafg— — 


ttffvslo^BSBto  and  «luuv*>  la  the  law  see  cumulative  Annotations,  same  title,  pass  and  note  "TwiIw. 
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§§  321-^22] 


ATTORNEY  AUD  CLIENT 


[6C.J.]  745 


[%  321]  <e)  Effect  of  Pnaiatim  Tnmiution  or 
SitOMUnt  of  Acttott.  Since  ordinarily  an  agree- 
ment for  a  contingent  fee  does  not  give  the  attorney 
any  interest  in  the  anbjeet  matter  of  the  litigation,"' 
any  disposition  of  the  ease  the  eMent  ohooaes  to 
make  is  Irindin^  on  the  attorney,^  in  tiie  absence  of 
txwoA.  or  eoUnsion;"  and,  if  the  party  dismiasee  a 
suit  vithout  receiving  any  eonrideration,  tiie  attor- 
ney is  entitled  to  notiiing  under  the  eontmst»**  his 
remedy  being  an  aetiou  for  damages,*'  or  an  action 
npon  a  qnantnm  meruit  for  the  vuae  of  the  serviees 
aetnally  rmdered."^  Where  the  agreement  is  for  a 
percent^  of  the  reeoveiy  and  the  client  compro- 
mises for  less  than  the  face  of  the  elaim,  the  at- 
torney is  in  some  jnrisdietiona  entitled  only  to  his 
proportion  of  the  snm  oompromised  for.**  The  stip- 
ulated method  of  eomputing  the  eompensation  to  be 
paid  the  attorney  for  his  services  must  control,  even 


though  the  suit  is  settled  vithout  his  eonsent,** 
unless  the  agreement  contains  a  void  clause  prohibit- 
ing settlement.**'  In  some  jurisdictions,  however, 
the  entire  compensation  stipulated  for  may  be  re- 
covered in  sueh  a  ease,*'  the  elirait's  aet  amomtting 
to  a  waiver  of  complete  performance  on  the  part  « 
the  attorn^.**  Since  an  aetitm  by  an  attorney 
against  his  client  for  compromising  a  elaim  without 
notice  is  an  action  for  damages,  he  must  prove  the 
damages  that  he  snstuned  by  sueh  compromise,** 
which  necessarily  include  proof  that  the  suit  would 
have  been  sueeessful  if  no  compromise  had  been 
made,**  and  that  the  elaim  if  redneed  to  judgment 
would  have  been  eolleetable.*^ 

[%  322]  (4)  Amount  on  WUcb  Percentage  Beck- 
oned. The  percentage  coming  to  the  attorney  is 
UEually  reckoned  on  the  amount  actually  recovered, 
and  not  on  the  amount  of  the  judgment  rendered,** 


the  compensation  or  the  method  pt 
compenBatlon  la  not  agreed  upon.  In 
either  case  he  has  no  estate  or  In- 
terest In  the  subject  matter  of  the 
areAcy.  His  Interest  where  there 
was  sach  a  contract  as  this;  Is  only 
a  rlrht  to  share  In  the  proceeds 
which  result  from  the  execution  of 
his  authority.  It  la,  therefore,  not  an 
agency  coupled  with  an  Interest"). 

SO,    See  flupra  I  SIT.- 

58.  IjQuque  v.  Dejan.  129  La.  S19, 
526,  &e  S  427,  38  LRANS  389  and  note 
[quot  Cyc];  Anderson  v.  Itasca  Lum- 
ber Co.,  86  Minn.  480.  91  NW  12,  291: 
Hurr  V.  Metropelltan  St.  R.  Co.,  141 
Ho.  A.  217,  124  SW  1057;  Alexander 
V.  Grand  Ave.  R.  Co.,  54  Ho.  A,  M; 
Hontlnola  v,  Hofllena,  18  Philippine 
S39.    See  supra  J  S18. 

54.  Bush  V.  Prescott,  etc.,  R.  Co., 
83  Ark.  210,  103  SW  176;  Stephene 
V.  Uetropolttan  St.  R.  Co.,  151  Ho. 
A.  «56.  138  SW  904;  Potter  v.  AJax 
Alln.  Co.,  22  Utah  273,  CI  P  909. 

55b  Ky. — Evans  v.  Bell.  6  Dana 
479. 

La. — Louque  v.  Dejan,  129  La.  619, 
536,  66  S  427,  38  LRANS  389  [quot 
Cyc], 

Mont. — Foley  v.  Klelnschmldt,  28 
Mont.  198,  73  P  432;  Harris  v.  Root, 
28  Uont.  169,  72  P  429. 

N.  Y.— Hatre  v.  Hughes,  127  App. 
r>lv.  S30,  111  NYS  892  [aff  197  N.  T. 
514  mem,  90  NE  1159  mem]. 

N.  C. — Johnston  v.  Cutchln,  ISS  N. 
C  119,  46  SB  622. 

Se.  Johnston  v.  Cutchin.  138  N.  C 
lie,  46  SB  682. 

07.  U.  8:— Ibert  v.  .Sitna  L.  Ins. 
Co»  21S  Fed.  996. 

13:  C. — ^Pariah  r.  UeOowan,  S9  App. 
184. 

III.— Pratt  v.  Kerns.  123  III.  A.  86. 

Ind. — ^French  v.  Cunningham,  149 
Ind.  632,  49  NE  797. 

La. — Louque  v.  DeJan,  129  La.  U9, 
626.  56  S  427,  39  LRANS  889  [quot 

cycl. 

Hd. — Western  Union  Tel.  Co.  v. 
Semmes,  73  Hd.  9,  20  A  127. 

Uass. — Phllbrook  v.  Mozey,  191 
SCasB.  38,  77  NE  620. 

Mich. — Hlllard  v.  Jordan,  76  Hlch. 
ISl.  42  NW  1086. 

Mo. — McCall  V.  Atchley.  256  Mo. 
89,  164  SW  693:  Duke  v.  Harper,  8 
iAo.  A.  206. 

Mont. — Foley  v.  Kleinachmldt,  28 
ACoDt.  198,  72  P  432;  Harris  v.  Root, 
28  Mont.  159.  72  P  429. 

Nev.— Quint  v.  Ophlr  Silver  Min. 
Co-  *  Nev.  804. 

N.  Y. — Andrewea  v.  Haaa,  214  N.  Y. 
XSS,  108  NE  428  [aff  160  App.  Dlv. 
42X,  144  NYS  1000];  Halre  v.  Hughes. 
laT  App.  Dlv.  630,  111  NTS  892  [aff 
197  N.  Y.  614  mem,  90  NE  1159 
m«ni]:  Clark  v.  Nichols,  127  App.  Dlv. 
219.  Ill  NTS  «6:  Johnson  v.  Ravltch, 
lis  App.  Dlv.  810.  99  NYS  1059: 
Sanger  v.  Hayer.  8  HIsc.  633,  28  NYS 
76S :  Tuells  v.  Hyman.  84  NYS  460. 

— Thole    v.    Marti  no.    66  Pa. 
super.  S7i. 


Philippine — Montlnola  v.  Hofllena, 
18  PbUippine  339. 

Porto  Rico. — Rodrlgues  v.  Cuell,  1 
Porto  Rico  Fed.  878. 

W.  Va.— Polsley  v.  Anderson,  7  W. 
Va.  208,  23  AmR  613. 

58. .  Colo. — Bcwert  v.  Adams.  8  Colo. 
A.  186.  46  P  286. 

Iowa. — RIckel  t.  Chloago,  etc.,  R. 
Co..  112  Iowa  148.  83  NW  967. 

Ky.— LoularlUe  R.  Co.  t.  Burke,  149 
Ky.  437,  14»  SW  866. 

Mo. — Hurr  v,  HetropoUtan  St.  R. 
Co.,  141  Ho.  A.  217,  124  SW  1067; 
Boyle  V.  HetropoUtan  St.  R.  Co..  134 
Ho.  A.  71.  114  SW  668:  Cosgrove  v. 
Burton,  104  Ho.  A.  698,  78  SW  667. 

N.  Y.— Harsh  v.  Hotbrook,  8  Abh 
Dec.  176. 

[a]  Tee  coadMoaed  om  reoovery  oi 
speotded  amonat. — ^Where  defendants 


pay  an  attorney  a  certain 
his  servloes  In  case  they 


agreed  to 
sum  for 

Rhould  "realise  ,  .  .  not  less  than"  a 
speclfled  amount  on  their  claim,  and 
they  compromised  for  a  less  amount, 
the  attorney  cannot  recover  In  the 
absence  of  fraud.  BIttlner  v.  Gom- 
precht.  28  Ulsc.  218.  68  NYS  1011.  29 
NYCIvProo  8*0. 

[b]  The  saaoaat  of  av  attoney^ 
fee  la  Uqnldafesd  by  the  client's  com* 
promise.  Belch  v.  Schott,  171  Ho.  A. 
867,  167  SW  668. 

55.  Matter  of  Winkler,  154  App. 
Dlv.  B82,  139  NYS  766. 

eo.  In  re  Snyder,  190  N.  Y.  66.  82 
NE  742.  123  AmSR  533,  14  LRANS 
1101.  ISAnnCas  441  (where  It  was 
held  that,  although  the  provision  re- 
straining settlement  was  Invalid,  it 
was  BO  connected  with  the  clattae  fix- 
ing the  compensation  that  neither 
could  be  sustained,  so  that,  the  client 
having  settled  the  litigation  without 
the  consent  of  the  attorneys,  they 
were  not  boand  to  accept  the  per- 
centage of  the  settlement  la  satisfac- 
tion for  their  services,  but  could  re- 
cover the  reasonable  value  thereof). 

ei.  Coker  v.  Oliver,  4  Oa.  A.  728, 
780,  62  SE  488  (where  the  court  said: 
"Having  placed  the  claim  In  the  at- 
torney's hands  for  collection,  Hr. 
Coker  could  not  defeat  this  right  of 
the  attorney;  and  if  he  saw  proper 
to  make  a  settlement  with  his  debtor 
for  less  than  the  face  value  of  the 
claim,  without  the  attorney's  con- 
sent, the  attorney  would  stlU  be  en- 
titled to  claim  and  to  hold  his  client 
liable  for  ten  per  cent  of  the  face 
Value  of  the  Judgment  ...  Of  course 
Coker  could  have  shown  that  he  had 
never  collected  anything,  and  In  that 
event  no  liability  whatever  would 
have  attached  to  him.  under  the  evi- 
dence that  the  fee  was  dependent 
upon  collection.  But  a  client  who 
has  placed  a  claim  In  the  hands  of 
an  attorney  for  collection,  and  who 
makes  a  settlement  of  any  kind  of 
sUch  claim  with  his  debtor,  without 
consulting  his  attorney  and  obtaining 
his  consent  to  the  settlement,  will  be 


in  full,  or  to  have  received  auch  a 
settlement  as  was  as  satisfactory  to 

him  as  payment  In  full"):  Cheshire  v. 
Dea  Holnes,  etc.,  R.  Ca.  161  Iowa  88, 
183  NW  884;  Lamed  v.  Dubuque, 
86  Iowa  168,  68  NW  106.  But  see 
EUwood  V.  WUson,  21  Iowa  628.  626 
(where  it  was  held  that  an  Instruc- 
tion to  the  effect  that  where  a  suit 
la  compromised  by  the  client  after 
It  has  been  undertaken  by  an  attor- 
ney according  to  the  contract  the 
client  will  stilt  be  liable  to  the  at- 
torney for  the  amount  speclfled  In  the 
contract  was  erroneous,  and  Dillon, 
J.,  said:  "The  contract  was  not  In- 
tended to  prevent  the  defendant  from 
settling  his  cause.  The  law  encour- 
ages the  amicable  adjustment  of  dis- 
putes; and  a  construction  of  a  con- 
tract which  would  operate  to  pre- 
vent the  client  from  settling  will  not 
be  favored.  The  Instruction  was  ob-  - 
Jectlonabte  in  asking  the  court  to 
charge,  that  the  defendant  If  he  set- 
tled his  cause,  would,  if  plaintiffs 
had  merely  entered  upon  their  duties 
under  the  contract,  be  liable  to  pay 
them  the  full  amount  speclfled  In  the 
contract") ;  Hill  v.  Cunningham,  25 
Tex.  26. 

ea.  Cheshire  v.  Dea  Holnes  City 
R.  Co.,  163  Iowa  88.  188  NW  S8i; 
Lamed  v.  Dubuque,  86  Iowa  166.  68 

NW  106. 

ae.  Lynch  V.  Munson,  (Tex.  Civ. 
A.)  61  SW  140. 

04.  Merchants  Nat  Bank  v. 
Eustis,  8  Tex.  Civ.  A.  350,  28  SW 
227. 

[a]  Xf  the  attorney  oontlinws  to 
proaecnte  the  ease  after  ths  oonipro- 
mlse,  he  must  prove  the  material  al- 
legations of  the  original  declaration 
in  order  to  entitle  him  to  his  con- 
tingent fee.  Swift  V.  Register,  97  Oa. 
446,  25  SB  815. 

05.  Wilbur  V.  Lane^  6S  Tex.  dv.  A, 
249,  116  SW  298;  Lynch  v.  Hunaon. 
(Tex.  Civ.  A.)  61  SW  140. 

ee.  Leslie  v.  York.  112  Ky.  718,  66 
SW  751.  23  KyL  2076;  Samuels  v. 
Simpson,  144  App.  Div.  466,  129  NYS 
534  tatr  207  N.  Y.  643  mem.  IflO  NE 
1133  mem];  NlckelS  v.  Kane.  82  Va. 
809;  Fisher  v.  Mytius,  42  W.  Va.  638, 
26  SE  309. 

[a]  Ssdoetloa  of  SBonmhwioesv— 
(1)  An  agreement  entered  Into  by  an 
owner  of  real  property  upon  which 
there  were  encumbrances  which  he 
was  under  no  personal  obligation  to 
pay  to  give  an  attorney  fifty  per  cent 
of  such  award  as  might  be  made  as 
compensation  for  hla  services  in  con- 
demnation proceedings  entitled  the 
attorney  to  only  fifty  per  cent  of  the 
surplus  above  encumbrances  and  not 
to  fifty  per  cent  of  the  total  award. 
Deerlng  v.  Schreyer,  171  N.  Y.  451,  84 
NE  179  [rev  58  App.  Dlv.  822.  68  NYS 
10151.  To  same  efFect  Wendel  v.  Bin- 
nlnger.  132  App.  Dlv.  786. 117  NYS  616. 
But  (2)  where  a  client  conveys  to  his 
attorney  mortgaged  real  estate,  and 


niB  conseni  lo  me  seiuemeni,  wiii  ne  aiwnwijr  mui  ie<ihcu  i™i  ™»«, 
presumed  to  have  collected  the  claim  agrees  that  the  attorney  aball  sell  the 
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unless  the  language  of  the  contract  is  such  as  to 
justify  such  an  interpretation.'^  In  case  of  a  proper 
compromise  by  the  client  the  percentage  is  based 
on  the  value  of  the  property  or  sum  actually  received 
in  settlement/^  The  amount  recovered  has  been  held 
to  include  eosts and  accrued  interest.^**  It  also 
includes  an  amount  secured,  but  not  presently  avail- 
able,^^ and  an  amount  from  which  the  client  was 
released  from  liability  by  the  judgment^'  Uncon- 
tested claims and  sums  voluntarily  paid  should 
not  be  included  in  figuring  the  percentage.  Where 
property  is  taken  in  part  satisfaction  of  the  judg- 
ment obtained,  the  attorney  is  entitled  to  such  per- 
centage computed  on  the  fair  value  of  the  property 
without  regard  to  the  priee  at  which  it  was  taken.'^ 
If  the  property  recovered  increases  in  value  the  at- 
torney is  entitled  to  his  proportion  of  the  laiger 
amount/'  bat  not  to  rents  accruing  before  the  sue- 
eessfnl  result  was  obtained.^^ 

323]   c  With  PartnwsUp— (1)  In  OenezBL 

land  and  retain  one  fourth  of  th«  pro- 
ceeds for  fees  earned,  and  that  the 
ttalance  of  the  proceeds,  less  taxes 
and  expenses,  shall  be  paid  to  him- 
self, and  no  allusion  is  made  to  the 
mortage,  and  the  land  ts  sold  under 
the  mortgage,  the  attorney  will  be 
entitled  to  one  fourth  of  the  whole 
price  bid  at  the  sale,  and  not  to  the 
price  less  the  mortgage.  Blair  v. 
Stewart,  55  Pa.  Super.  271. 

[h]  BsdttoUos  of  "asc— — «- 
jtmtn "  TVhrrT  a  oontract  with  an 
attorney  for  a  contingent  fee  pro- 
vides that  In  the  event  of  recovery 
the  '^eeenarr  expenses"  of  the  at- 
torney are  to  be  first  paid,  and  his  fee 
to  be  estimated  on  the  balance,  the 
fees  of  assistant  counsri  employed 
by  the  attorney  cannot  be  deducted 
as  "necessary  expenses."  Whitlow 
V.  Whitlow,  10»  Ky.  6?8,  SO  BW  188, 
22  KyL  1179. 

[c]  Beal  Mtat*  not  aolO^Real  es- 
tate which  the  executors  did  not  find 
it  necessary  to  sell  was  not  Included 
fn  estimating  the  amount  due  to  an 
attorney,  where  a  legatee  agreed  to 
pay  one  half  of  the  beneficial  interest 
recovered  from  the  executors.  Mat- 
ter of  Fembacher,  18  AbbNCas  (N. 
T.)  1.  6  Dem.  Surr.  219. 

[d]  When  an  attorasy  obtsiasd 
as  amount  in  oasb  and  notes,  be 
oonld  dednot  Us  proportion  only 
from  the  sum  paid  In  cash.  Matter 
of  Tracy.  1  App.  Div.  113,  37  NTS 
«R  ra(t  149  N.  Y.  808  mem,  44  NE 
1129  mem]. 


Where  a  client  contracts  with  a  firm  of  attorneys, 
whatever  is  done  by  any  one  in  behalf  of  all  and 
under  their  joint  engagement  is,  if  properly  done,  a 
fulfillment  to  that  extent  of  their  contract;^*  where 
he  contracts  with  one  partner,  there  is  no  implied 
agreement  to  pay  for  Bernees  rmdercd  by  another 
partner." 

324]  (2)  Efldct  of  Ohanges  in  Firm— (a) 
0«narally.  In  the  absence  of  a  particular  agree- 
ment on  the  part  of  a  client,  the  formation  of  a 
partnership  by  his  attorney  does  not  alter  the  pre- 
vious terms  of  employment.^  Where  a  firm  dia- 
aolves,  there  is  still  a  joint  employment,  and  all  of 
the  attorneys  constituting  the  finn  are  under  the 
same  obligation  to  a  client  as  if  the  parbirashq) 
continued;'^  but  where  the  remaining  partner  alone 
acts,  he  may  sue  alone."' 

326]  (b)  By  Deafb.  When  one  member  of  a 
firm  dies  and  a  client  exercises  his  privile^  of 
changing  his  attorneys,  the  client  is  liable  for  the 


[e]  Asilgiua*nt  of  ona-balf  oaws 
of  action  for  Injuries. — A  contract 
whereby  a  client  assigned  to  his  at- 
torneys one  half  of  hta  cause  of  ac- 
tion against  a  railroad  for  Injuries 
sustained  by  reason  of  the  alleged 
negligence  of  the  railroad  included 
an  Interest  In  the  damage  to  the 
client's  property,  his  horses  and 
wagon,  as  well  as  personal  Injuries. 
St.  Louis,  etc..  H.  Co.  v.  Thomas, 
(Tex.  Civ.  A.)  1«7  SW  784. 

67.  Funk  V.  Mohr,  185  111.  395.  57 
NB  2  [aff  85  III.  A.  97}  <where  the 
attorney  was  allowed  a  percentage  of 
the  gross  amount  recovered). 

[a]  AB  aMsmtad  dsdmotloa  was 
not  aUewsd  in  Chadwlok  v.  Walsh, 
TO  HIch.  827,  88  NW  602, 

68.  Bnk  Valley  Coal  MIn.  Co.  v. 
Willis,  148  Ky.  449.  149  SW  894; 
Belch  V.  Schott,  171  Mo.  A.  367,  868. 
157  SW  868  (where  the  court  said: 
"The  amount  realised  by  Helnrlohs 
as  the  nwult  of  the  litigation  or  com- 
promise was  not  the  total  amount 
coming  to  him,  but  the  excess  he  re- 
ceived over  and  above  what  was  due 
him  under  the  law  without  regard  to 
the  suit"). 

[a]  xndlreot  recovery. — Under  a 
contract  providing  for  twelve  and  a 
half  per  cent  of  the  value  of  all  land 
recovered  from  a  railroad  company 


by  compromise  or  otherwise,  >  an  at- 
torney was  held  entitled  to  twelve 
and  a  half  per  cent  of  the  value  of 
the  land  obtained  Indirectly  from  the 
company  through  rellniiufshment  to 
the  government.  Myers  v.  Bender,  46 
Mont.  497,  129  P  830. 

[b]  Oontraet  to  glv*  oUent  psr- 
Buuunt  emiAoyment. — Attorneys  act- 
ing under  a  contract  for  a  contingent 
fee  of  one  half  of  the  amount  recov- 
ered on  a  settlement  by  the  client, 
without  their  knowledge,  were  en- 
titled to  recover  half  the  money  re- 
ceived and  half  of  the  value  of  a  con- 
tract to  give  their  client  permanent 
employment,  lilk  Valley  Coal  Min. 
Co.  V.  WIUlB,  149  Ky.  449,  149  SW 
894. 

[e]  WlMM  adversary  -  agrees  to 
Vajr  piattttlgB  aM«ni^<— Where 
plalntUPa  attorney  was  entitled  to 
one  third  of  any  sum  for  which  the 
cause  might  be  adjusted,  and  It  was 
compromised  by  defendant  paying 
plaintiff  twenty-six  hundred  dollars 
as  a  net  payment,  and  agreeing  to 
pay  plalntlfTs  attorney  the  amount 
due  him  under  such  settlement,  the 
attorney  was  entitled  to  a  i>ayment 
equal  to  one  third  of  twenty-six 
hundred  dollars  only,  and  not  to  a 
payment  equal  to  one  half  of  twenty- 
six  hundred  dollars,  although,  under 
his  original  agreement  with  plaintiff 
to  receive  one  third  of  the  amount 
recovered,  his  fee  would  be  equal  to 
one  half  of  the  net  amount  received 
by  plaintiff.  PUklngton  v.  Brooklyn 
Heights  R.  Co..  49  App.  Dlv.  32.  63 
NTS  211,  30  NTCivProc  876.  To  same 
effect  McCormack  v.  Louisville,  etc., 
R.  Co..  156  Ky.  466.  161  SW  518; 
Schmits  V.  South  Covington,  etc.,  R. 
Co.,  131  Ky.  207.  114  SW  1197,  23 
LRANS  776  and  note.  18  AnnCas 
1114  and  note:  Neu  v.  Brooklyn 
Heights  R.  Co.,  lis  App.  Dlv. 
446,  99  NTS  290.  But  see  Cut- 
tls  V.  MetropoUUn  St.  B.  Co., 
I2B  Mo.  A.  369,  102  SW  82  (Where 
the  attorney  was  to  receive  a  fee 
equal  to  fifty  per  cent  of  the  amount 
recovered  by  suit  or  compromise,  and 
the  claim  was  compromised  by  the 
payment  to  plaintiff  of  two  hundred 
dollars  and  an  agreement  to  pay  the: 
attorney.  The  question  at  Issue  be-: 
Ing  whether  the  attorney  was  en- 
titled to  one  hundred  dollars  or  two 
hundred  dollars,  the  court  held  that 
the  entire  proceeds  of  the  settle- 
ment amounted  to  four  hundred  dol- 
lars, and  hence  that  defendant  was 
liable  to  plaintiff's  attorneys  for  one 
half  of  that  sum). 

68,  Whltecotton  v.  St.  Louis,  etc, 
R.  Co.,  250  Mo.  624.  157  SW  7T6:  Mc- 
Ilvalne  v.  Stelnson.  90  App.  Dlv.  77, 
SB  NTS  889:  Browne  v.  West,  9  App. 
Div.  135,  41  NTS  14S;  Taylor  v.  Long 
Island  R.  Co..  25  Misc.  11,  63  NTS 
830,  28  NTCIvProc  118  [rev  on  other 


grounds  88  App.  Dlv.  695,  68  NTS  6651. 

70.  Bassford  v.  Johnson,  17Z  N.  T. 
488,  65  NB  260  [aff  71  App.  Dlv.  617 
mem,  76  NTS  1009  memi;  Sanders  v, 
RIddick.  127  Tenn.  701.  156  SW  464. 

71.  Crosby  v.  Hatch.  165  lown  313. 
135  NW  1079;  Gray  v.  Bern  la.  128 
Minn.  392,  151  NW  185  (amount  not 
available  until  termination  of  a 
trust). 

79.    Saulsbury  v,  American  Vulcan- 
ized Fibre  Co.,  (Del.)  91  A  636. 
[a]    OonpMu  laaasd  wtuk  bonds, — 

A  contract  whereby  a  county  agreed 
to  pay  attorneys  a  certain  per  cent 
on  the  amount  of  bonds  which  they 
might  save  It  from  paying  was  held 
to  Intdude,  as  the  basts  of  compensa- 
tion, the  coupons  issued  with  the 
bonds.  Oreen  County  v.  Lewis,  157 
Ky.  490,  188  SW  489. 

73.  Mcllvoy  V.  Russell,  9  KyL  859. 
[a]    OonuBUNOons  are  slloiirsa  on 

dlspnted  amounts  oaly.^ — McTlvoy  v. 
Russell,  12  SW  1887,  11  KyL  888. 

74.  McIIvalne  v.  Stelnson,  90  App. 
Dlv.  77,  86  NTS  889. 

[a]  A  stun  paid  phyatolaBs  by  an 
•nvloysr  under  an  agreement  made 
at  the  time  of  the  accident  was  not 
part  of  an  amount  paid  In  settlement 
of  a  suit  for  personal  injuries  to  an 
employee  so  as  to  entitle  attorneys, 
with  a  contingent  percentage  fee  con- 
tract, to  recover  a  portion  thereof. 
Elk  Valley  Coal  MIn.  Co.  v.  WUIISl 
149  Ky.  449,  149  SW  894. 

78.    Bareus  v.  Gates,  ISO  Fed. 
[aff    138    Fed.    184,    68    CCA  SMI; 
Myers  v.  Bender,  4ff  Mont.  487,  1X9  F 
330. 

76.  Chester  v.  Jumel,  3  Sflv.  Snp. 
159,  6  NTS  809  [rev  on  other  flTcmna 
125  N.  T.  237,  26  NE  297]. 

77.  Rector  v.  Rose,  62  Ark.  279. 
36  SW  898. 

78.  PhilllpB  v.  Edsal],  127  ni.  B3S 
20  NE  801:  Phillips  V.  South  Park 
Cqmrs.,  119  111.  826,  10  Nfi  S»; 
Simon  V.  Brashear,  9  Rob.  (Ia.>  S9. 
41  AmD  '321;  Page  v.  Wolcott.  IS 
Gray  (Mass.)  536. 

75.  Evans  v.  Mohr.  42  HI.  A.  tSS 
[aff  168  III.  661.  39  NE  10831. 

[a]  Faymsat  to  ons  nsmlMr  of  a 
linn  ia  paymsmt  to  the  firm. — wn- 
Ilams  V.  More.  63  Cal.  60. 

eO.   King  V.  Barber,  61  Iowa  674  }? 
NW  88:  Oatrander  v.   Claplta]  Inv 
etc  Assoc.,   130  Mleti.   312,   89  NW 
964;  Davis  v.  Peck,  54  Barb.  (N    T  l 
4B5.  ■  ' 

tal  Merely  oonsoltlnr  wm  an- 
other partner  will  not  warrant  th«  In- 
ference that  a  client  has  retaine>d  the 
new  firm  In  place  of  the  tndlvidnal 
attorney  formerly  employed.  Cajrr  t 
Wllklna.  44  Tex.  424.  ' 

81.  Walker  v.  Qoodrieh.  16  IlL 
See  supra  S  119. 

82.  Webster  v.  Loeb.  IIS  BCo  A. 
139.  86  SW  463:  Dougall  t.  Oekw^ 
man,  9  U.  C.  Q.  B.  364.  ^—jb r- 
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reasonaUe  valae  of  the  Berviees  alrea^  x^mdoed,*' 
and  he  is  liable  for  the  fuU  amount  if  he  allows  the 
remaining  members  of  the  firm  to  eomplete  the 
bnsiness.'* 

326]  d.  EnployBkenk  of  Additional  OohdmL 
When  there  is  an  express  agreement  betwerai  an  at- 
torney and  his  elient  that  the  paj  for  serrioea  shall 
be  a  certain  fixed  sum,  ^e  ri|^t  of  the  attorney  to 
the  fnll  amonnt  agreed  upon  is  not  affected  by 
the  client's  aot  in  emi^ying  additioaal  eonnsel'  to 
aasist  in  the  work."*  A  mere  saggestion  by  the  at- 
torney that  aid  be  ealted  in  does  not  affect  this 
rule;"  but  the  attorney  may  not,  of  his  own  aeetwd, 
employ  assistant  counsel  and  charier  their  servioes 
to  his  eliwt." 

[f  327]  6.  ImpUad  AcrMBunti>^-Hk  WhMkXn^ 
I^iad — (1)  In  OcsunL  In  tiie  absence  of  special 
agreement  and  on  the  assumption  that  tiiere  is  a 
valid  retainer,  there  arises  an  implied  agreement 
on  the  part  of  a  elient  to  pay  for  the  aervioes  of 
his  attorney."* 

[$  328]    (8)  Wtm  Tben  Has  Bmu  an  BzpvoM 
Contract.  The  existence  of  an  express  contract  pre- 
ss. Hcaill  T.  McQU],  2  Hetc,  (Ky.) 
2SS:  Landa  v.  Shook,  87  T«x.  608,  SO 
BW  536,  31  aw  57. 

84.  Smith  V.  Hill,  13  Ark.  178. 
[a]    WhM*  ft  UtlfMit  aiurmffM  » 

fizm  of  attoni«7a  "aA  on*  oIm,  the 
BurvlvorH  may  carry  on  the  litiga- 
tion and  receive  full  compensation 
unless  the  litigant  makes  a  change  in 
seasonable  time.  Green  County  V. 
Lewis,  157  Ky.  490,  16S  BW  489. 

85.  Cal.— Luco  ▼.  De  Toro.  91  Cal. 
405.  27  P  1082.  .       .  _ 

Fla.— RanOall  v.  Archer,  5  Fla.  4M. 
Iowa. — Gates  T.  McClenahan,  10* 

Ky. — Lipscomb  v.  Caatleman,  147 
Ky.  741.  145  SW  753rNevln  v.  Ma- 
sonic Sav.  Bank.  52  SW  811:  Jown- 
■end  V.  Rhea.  38  SW  8«5,  18  Ml. 

Ulnn. — Moyer  v.  Cantleny,  41  Minn. 
242,  42  NW  lOM.  ^  „  „  _ 

N  T. — ^Matter  of  Hynes,  105  N.  Y. 

Tenn.— Pats  v.  Maples,  (Ch.  A.)  4» 
SVf  740 

Wash.— Isham  v.  Parker,  3  Wash. 

755,  29  P  836.  „       „    ,  „ 

Eng. — In  re  Metropolitan  Coal  Con- 
sumers' Assoc.,  45  Ch.  D.  60«. 

See  Morel  v.  New  Orleans,  12  Za. 

^Townsend  v.  Rhea,  38  BW  886, 

^^^''Vughes  V.  ZelKler,  69  111.  38. 
See  supra  I  181.  _    ...  . 

fa]  Attorur  wwcT9»AmKtut  to 
nooMBor  or  to  aasoolato^a)  Where 

an  attorney  employed  to- take  a  case 
turns  It  over  to  his  associate  or  suo- 
cessor,  the  latter  Is  bound  by  the 
contract  of  his  predecessor,  and  he 
msr  not  claim  fees  In  excess  of  those 
for  which  the  first  attorney  Mreed 
to  conduct  the  case.  Ennls  v.  Hultz. 
48  Iowa  76.  <2)  But  ft  Is  otherwise 
where  the  second  attorney  is  em- 
ployed by  the  client  and  Is  not  aware 
any  prior  contract.  Gates  v.  Mc- 
d«nahan,  (Iowa)  103  NW  969;  Cowle»! 
V-     Thompson,  31  Nebr.  479,  48  NW 

M  Implied  ooBtraets  feaenOlr  see 

AssumpsltiB    14-28;  Contracts 
r**vc  2421. 

^m».   V.  8.— Blake  v.  Enisabeth.  8  F. 
No.  1.495,  2  N.  J.  L.  J- New- 
^;^n  V.  KefEcr,  18  F.  Cae.  No.  10,177. 
^Rjnn.  Coll.  Caa.  502.  »  Fa.  442 

'***cSnn. — Rowell  v.  Ross,   87  Conn. 

^^riu^^Cooper"  t.  Hamilton,  52  Itt. 
%%9^  Braneecnm      Simmons,  116  111. 

■*^'lCy.— Patteraw*  v.  Fleenor.  89  SW 
7-05.  2*  KyJ^        Price  v.  Caperton.  1 

'^^^ii?— Paul  V.  Wilhur,  189  Mass. 


vents  the  arising  of  a  eontraet  by  implieation,** 
and  evidence  of  the  valae  of  the  serviees  is  inde- 
vant.'*  Moreover  where  one  person  is  bomid  by  an 
express  eontraet  to  pay  for  services  rendered,  the 
law  in  general  never  imposes  the  same  obligation 
on  another  by  implication.''  The  attorney  alone  has 
no  right  to  reseind  such  a  etmtraet,*'  and  be  may 
not  claim  a  lai^er  sum  than  the  amount  agreed 
upon  ;**  but,  where  both  parties  assent  to  the  aban- 
donment of  the  express  eontraet,  an  implied  eon- 
tract  arises.*'  Ja  case  a  elient  seto  aside  a  eontraet 
or  piDsnres  it  by  misrepresentation,  an  attcHmey 
xeetxTt'  to  an  im^tlied  eontraet  on  the  part  of 
the  client  to  pay  a  fair  amount  aa  a  fee.** 

Vaid  OMitnet.  Where  a  wmtraet  between  an  at- 
torn^ and  a  dient  is  void,  the  attrane^  may  re- 
cover a  reasonable  eompensation  for  his  aerviees 
on  a  quantiuu  memit,*^ 

[(  329]  b.  Sarvlow  Oonnd— (1)  la  OenenL 
Provided  an  attorney's  set  is  neither  ille|^  nor 
criminal,**  he  may  generally  recover  for  rendering 
any  services  he  has  been  requested  to  perform.**  He 
may  recover  for  advising  with  a  sheri£f  about  the 


48.  75  NE  63;  Taft  V.  Shaw,  159  Mass. 
592.  35  NE  88. 

Mo. — Trimble  v,  Ounrdi.iti  Trust 
Co.,  244  Mo.  228,  14S  SW  934;  Bovd 
V.  Chicago,  etc..  R.  Co.,  84  Mo.  filB; 
Rose  V.  Splen.  44  Mo.  20;  Webb  v. 
Brownintr.  14  Mo.  riTil;  Connor  Realty 
Co.  V.  St.  I.mii.'i  rninii  TruHt  Co.,  176 
:vio.  A,  2f.O,  iiii  SW  S'!'..  See  Trlin- 
blt-  V.  Tex-;irk.inii.  etc..  It.  Co..  199  Mo. 
44,  y:  .SW  1 G4. 

N.  J,— Stronp  v,  Mundy.  52  N,  J. 
Eq.  833.  31  A  611  [rev  52  N.  J,  Eq. 
744.  30  A  322], 

N.  Y. — Van  Everv  v,  Adams,  42  N- 
T.  SuiKT.  12fi:  Easton  v.  Smith.  1  E. 
J>,  Smith  31 

Oh.— Tlolmes  Y.  Holland.  11  Oh. 
Pt'c.  (Reprint)  768.  29  CincLBul 
(Oh.)  115, 

.S.    D.— Crannier    v,    Dakota  Bldg.. 
€■!(■,.  Assoc..  6  S.  D.  341,  81  NW  35. 
Wash. — Isham  v.  Parttefif^|;,]^a8h. 

See  also  supra  9  SOI, 
[al  An  attorney  may  reoorex  for 
•ervlM  in  appeals  taken  In  actions 
prosecuted  at  the  regueat  of  clients. 
S;inford  v.  Bronson,  109  App.  Dlv. 
t(3r.,  96  NYS  859. 

»0.  Bull  V.  St.  Johns,  39  Oa.  78; 
Morehouse  v.  Bropklyn  Heights  R. 
Co.,  128  Arfp;  DfV.  Sb6,  108  KTS  152 
[aff  iStjT  T,  687  mem(^,8.  J?BI,1126 

Dlv.  SM.  IVrNTS  S0»:  WYlminlrton  v. 
Brran.  141  N.  p.  646,  64  WB  648; 
Whitewar  V.  Kevf t»tinaland.  6  New- 
foundl.  414.  See  also  ffeneralty  Con- 
tracts [9  Cyc  242]. 

[a]  An  agreement  that  feet  shall 
l)e  fixed  by  a  client.  If  c;irried  cui  in 
f^ood  faith,  limits  the  amovint  an  at- 
t'lnii'v  riiav  rpc<)ver.  In  re  Maxwell. 
■1  N  VS  TiTfi;  Tennant  v.  Fawcett. 
.Tex.l  SW  824  frev  (BeX^'ClT..  A.) 
r,,-.  SW  Rl  1 } ;  ITowe  V.  -Ku^iwi,  4 
Wash,  fiTT.  30  P  1058. 

91.  See  Infra  iS  343  text  and  note 

sn,  ■ 

92.  Hill  V.  Childress.  10  TerR. 
(Tenn.)  514. 

93.  Johnson  v.  CHarke,  22  Ga.  541; 
White  V.  Wright,  16  Mo.  A.  551.  And 
st  e  supra  9  186. 

94.  Ala. — Coopwood  V.  Wallace.  12 
Ala,  790. 

Iowa. — Bnnis  v..  Htlltx.  46  Iowa  76. 
Miss. — Ingersoll  v.  Morse.  38  Mtss. 

667. 

Nebr. — Rapp  v.  Blgutler,  77  Nebr. 
674.  110  NW  661. 

M,   Y. — McDonald  v.   De  VHo.  118 
Aiip,  Dlv.  r.fifi.  103  NTS  508. 
Sff  also  supra  3  314. 

95.  Hi.lliMlav's  Case,  27  Fed.  830; 
ToiiK  ^,  OTr.  41  Ind.  A,  681,  87  NE 
147.  ss  NK  30S;  Carter  v.  New  Or- 
leans Second  Municipality,  6  Rob, 


(I.a.)  238.  See  also  Sheehy  v.  Dufly, 
89  Wis.  e.  61  NW  it|&  (where  the  clr> 
cumstances  were  niBplwt'to  shov  an 

abandonment). 

96.  Colo. — Foot  V.  Smvthe,  20  Colo. 
A.  320,  7S  1'  019. 

Ky. — Evans  v.  Bell.  6  Dana  479. 

Nebr. — Shevaller  v.  Doyle,  88  Nebr. 
560.  564,  130  NW  417  [Clt  CSrc]: 
Cowles  V.  Thompson,  31  Nebr.  47t,  48 
NW  145. 

N.   Y.— Dalley  v.  DeVlltt,  21  App. 

Dlv.  62.  47  NYh  296. 

Pa.— Campbell  v.  Goodman,  88  Pa. 

Co.  609. 

Tenn.— Planters'  Bank  T.  Hom- 
berger,  4  Coldw.  .'i31. 

See  su|)ra  55  292.  293. 

[  a  1  An  attorney  may  take  Us 
choice  "between  recovering  damages 
for  a  client's  breach  of  contract  or 
reasonable  compensation  for  the  serv- 
ices actually,  nntfered/  ..Henry 
Vance,  Itl  l^.'Tf,  ?S  flT^'ITI,  S8  KyL 
491. 

97.  Ark.— Davla  v.  -WeblMr,  66  Ark. 
190.  49  8W  82S,  74  AmSR  81,  46  XiRA 

196. 

Cal. — Buck  V.  Eureka.  124  Cal.  61, 
56  P  612. 

Ind, — French  v.  Cunningham,  149 
Ind.  682,  49  NE  797.  .  ^ 

Mlfch.— McCurdy  v.  Dillon,  186 
Mich.  678,  98  NVr  746. 

Minn. — Gammons  v.  Johnson,  69 
Minn.  488.  72  NW  668.  _ 

Waah.^Atwood  v.  Sicade.  73  Wash. 
119.181  P  860.  „  „ 

W.  Va.— Dorr  v.  Camden,  66  W.  Va. 
226.  46  SE  1014,  66  LRA  348. 

98.  GammboB  v,  Johnson,  76 
Minn.  76,  78  NW  1086;  Arflngton  V. 
Sneed,  18  Tex,  135. 

[a]  The  isananoe  of  aa  exeontum 
after  the  death  of  plalmtUT  there- 
in is  iiu-fral.  and  no  compensation 
niav  be  recovered  therefor.  Smith  V, 
Alexander.  SO  Ala.  251. 

[bl  Attempt  to  sustain  wHl  bums 
In  violation  of  pul>Uo  policy. — The 
fact  that  services  were  rendered  In 
ati  ineffectual  attempt  to  sustain  a 
will  made  In  violation  of  the  public 
policy  of  the  state  1.=  no  defense  to  an 
action  for  (he  services  flfhere  tes- 
tatrix had  every  rea^son  to  believe 
that,  in  making  the  will,  she  was 
acting  within  the  scope  of  the  law. 
Fenner  v.  McCan,  49  La.  Ann.  600,  21 

99.  F,llwood  V.  Wilson,  21  Iowa 
r>:!;i:  Hojiklns  V.  Mallard^  I  Greene 
(luwa)  117.  ^ 

[a]   The  prooureanent  of  fnAehwea 

may  not  Involve  a  legal  question,  but 
It  Is  frequently  performed  by  law- 
yers; it  Is  generally  regarded  as  in 
the  line  of  professional  employment, 
and  compensation  may  be  reoovereo 
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levy  of  an  ezeention;^  for  attendance  at  a  hearing, 
although  the  hearing  is  defaulted;^  for  attendance 
at  the  taking  of  depositions,  altboi^h  the  depositions 
were  nnneeessary;*  for  avoiding  impending  litiga- 
tion;* for  eondueting  a  negotiation;*  or  for  time 
spent  in  coart  while  waiting,  for  trial.*  But  where 
an  attorney  is  detained  over  Sunday,  he  may  not 
charge  for  attendance,  becanae  testimony  may  not 
legally  be  takm  on  that  dayj  He  may  not  recover 
for  doing  an  act  which  he  knows  is  naeless  *  unless 
it  was  demanded  by  the  client.*  Nor  is-he  entitled 
to  compensation  both  as  looker  and  as  attomey.'" 
[{  330]  <S)  Berrlcw  Beodmd  to  Infanti  and 
Othm  Undsr  DiMbill^.  The  services  of  an  attorn 
ney  are  usnally  considered  as  neeeasaiies,  and  a 
promise  to  pay  for  them  is  implied  whm  th^  are 
rendered  in  a  proceeding  personal  to  an  infant,'^ 
or  to  any  other  person  incapable  of  entering  into 

therefor.    Breen  v.  Union  R.  Co..  9 
App.  Dlv.  122.  «  NTS  16*  [aff  161 
N.,Y.  646  mem,  45  NE  1131  memj. 
■  1.     People's    Nat.    Bank    v.  OeiB- 
tlnrdt,  6&  Nebr.  232,  75  M\P  5S2. 

a,  Otlfl  V.  Forman,  1  Barb.  Ch.  (N. 
T.)  80. 

a,  Kentuokr  SenjiuuDr  v.  Wallace, 

«.  Breen  T.  mlon  K  Co.,  9  App. 
Dlv.  122,  41  NTS  164  [aff  161  N.  T. 
645  mem,  45  NE  1131  mem]. 

6.  Crowell  V.  Truax,  94  Mich.  685, 
54  NW  384.  _    ,  _ 

7.  Frost  V.  Froat,  1  Barb.  Ch,  (N. 
T  )  492 

B.  Stockholm  v,  Hobbliis,  24  Wend. 
(N.  Y.)  109;  Gay  v.  Capers,  6  S.  C.  I,. 
283,  6  S.  C.  L.  198;  Hill  v.  Peather- 
stonhaugh,  7  Blng.  569.  20  ECL  265, 
131  Reprint  220;  Hill  v.  Allen.  2  M. 
&  W.  283,  150  Reprint  763,  And  «ee 
supra  !  387  text  and  note  80. 

9.  Tlnney  v.  I'lerrepont,  18  App. 
Dlv.  627.  45  NTS  977  {holding  that 
an  attorney  is  oniiitec!  to  compensa- 
tion for  con.sultaLion.s  which,  al- 
though unnecessary,  were  demanded 
by  the  client).  .  ■    i,  .  —  ». 

10.  Walker  v.  Amerlcui  Nat  Bank, 
49  N.  Y.  659. 

)l,  Munson  v.  Washband,  31  Conn. 
303,  S3  AmD  ir.l;  Barker  v.  Hlbbard, 
54  N  H.  s.'JS,  20  AniH  :*:o.  See  gen- 
erallv  Jnfanis  [22  Cyc  text  and 

notes  59-61]. 

[a]  Acts  don*  to  protect  as  In- 
fanVa  propertjr  are  not  necessaries, 
and  the  attorney  may  not  recover 
for  them  whether  the  Infant  had  a 
guardian  or  not.  Phelps  v.  Worces- 
fer.  11  N.  H.  51.  ,    „  ^ 

IB,  Hallett  V.  Oakes.  1  Cush. 
(Mass.)  296;  Lyon  v.  Minor,  174  Mich. 
114,  120,  140  NW  617,  45  LRANS  67 
and  note.  AnnCaslB15A  726  and  note 
[Quot  Cyol;  Darby  v.  Catwinnft,  1  Mo. 
X.  W6:  iilcCrllUs  V.  Bartlett.  I  N.  H. 
S69.  See  Insane  Persons  [22  Cyc 
laos  note  97]. 

U;  See  Husband  and  Wife  [21  Cyc 

^^14.^'  See  Divorce  [14  Cyo  740,  741]. 
IS.  ovosa  nrenaoaat 

Effect  of  rendering;  statement  as  pre- 
cluding future  claim  for  greater 
amount  see  Accounts  and  Account- 
ing B  263. 

Evit^nce  of  value  sea  Infra  fi  SSS, 
354. 

Judicial  notice  of  value  of  services 
see  Evidence  [16  Cyc  858  text  and 

note  96]. 

Statutory  fees  and  taxed  costs  see 
supra  J  285. 

le.  Detroit  V.  Whlttemore,  27 
Mich.  281;  Stow  v.  Hamlin,  11  How 
Pr  (N.  T.)  452. 

Implied  contracts  jwerally  see  As- 
sumpsit IS  14-23;  contracts  [9  Cyc 
242]. 

[a]  Bulaa  of  the  local  bar  re- 
garding prices  are  not  binding  upon 
an  employer  who  is  Ignorant  of  them. 
Boylan  v.  Holt,  46  Miss.  277. 


a  contract,  sncfa  aa  a  habitual  drunkard  or  an  insane 
man.^'  Services  rendered  to  a  married  woman  mij 
also,  in  certain  inatmees,  be  regarded  as  neooosarics, 
and  her  hnsband  may  be  held  liable  for  th^" 
As  a  ttile,  however,  services  rendered  in  bringing  or 
defending  divoree  suits  bavo  not  been  brought  within 
the  category  of  necessaries,  and  a  husband  may  not 
be  eha^d  with  counsel  fees  in  such  eases  txeagA 
by  order  of  court.'* 

[i  331]  c;  Aaoimt  of  OompaiBatioii  la 
Oaiunl— (a>  BhIm  fitatad.  Implied  agreements  be- 
tween attorn^  and  dient  stand  upon  the  sane 
footii^  as  like  agreements  between  other  parties." 
The  amount  of  an  attorney's  compensation,  when 
not  fixed  by  the  terms  of  his  contract  with  his  client, 
is  measured  by  the  rewonable  value  of  the  services 
rendered,*'  not  by  what  the  attorney  thinks  is  reap 
sonable,  but  by  the  price  usually  paid  to  the  profes- 


17.  U.  S. — Herman  v.  Metropoli- 
tan St.  R.  Co.,  121  Fed.  184;  Middle- 
ton  V.  Bankers',  etc.,  Tel.  Co.,  S2  Fed. 
524.  ' 

Ala.— Davis  V.  Walker,  131  Ala.  S04, 
31  S  554. 

Arfs. — De  Hund  Lumber  Co.  v. 
Stillwell,  8  Aria.  1,  68  P  648. 

Ark. — Rachels  V.  Doniphan  Lumber 
Co.,  98  Ark.  629,  136  SW  658. 

Cal.— Bridges  v.  Paig«,  18  Cal.  640. 
Colo. — ffoot  V,  Smytne,  SO  Colo.  A. 
330,  78  P  iu:  S^irbanks.  etc.,  Co.  v. 
Weeber.  If  Golo.  A.  268;  62  P  868; 
Wlltard  V.  WUllams,  10  Colo.  A.  140. 
SO  P  207. 

Conn. — Rowell  v.  Ross,  87  Conn. 
167,  87  A  355. 

Del. — Hope  v.  Burton,  90  A  466. 
Ga. — Wells  v.  Haynee,  101  Ga.  841, 
28  SB  968. 

111. — Chicago,  etc,  Tract.  Co.  v. 
Flaherty.  222  III.  67,  78  NB  29;  Mo- 
Mannomy  v.  Chicago,  etc.,  R.  Co..  167 
111.  497,  47  NE  712;  Metheny  v.  Bohn, 
164  111.  495,  46  NE  1011;  Bingham  v. 
SprulU,  9?  III.  A.  374. 

Ind.— Tong  V.  Orr,  44  Ind,  A.  681. 
87  NB  147,  88  NE  308;  Wfalnery  v. 
Brown.  86  Ind.  A.  276.  75  NB  «05; 
Cleveland,  etc.,  R.  Co.  v.  Sbrum,  24 
Ind.  A.  96,  65  NE  516. 

Iowa. — Graham  v.  Dubunue  Speclal- 
ty  Mach.  Works,  138  Iowa  456,  114 
NW  619.  16  LRANS  729;.  Dorr  v. 
Dudley,  135  Iowa  20.  112  NW  203; 
Gates  V.  McClenahan,  103  NW  969: 
Stevens  v.  Ellsworth,  95  Iowa  231,  63 
NW  683. 

Kan.— Allen  v.  Pariah.  SS  Kan.  496, 

70  P  861. 

Ky. — Meadows  v.  Shelboume,  127 
aw  477;  Morehead  v.  Anderson,  100 
SW  340,  30  KyL  1137;  Germanla 
Safety  Vault,  etc.,  Co.  v.  Hargls,  04 
SW  616.  23  KyL  874:  Warren  Deposit 
Bank  v.  Barclay,  60  SW  863;  Downing 
v.  Major,  2  Dana  228. 

La. — Herwlg's  Succ,  127  La.  127, 
63  S  466;  Rabasse's  Succ,  51  La.  Ann. 
590,  26  S  826;  Edelin  v.  Richardson^  4 
La.  Ann.  602;  Macarty's  Succ,  3  La. 
Ann.  617;  Hunt  v.  Orleans  Cotton 
Press  Co.,  2  Rob.  404;  Dorsey  v.  His 
Creditors,  6  Mart.  N.  8.  399. 
Md.— Calvert  v.  Coxe,  1  GUI  96. 
Hasa. — Cooke  v.  Plalsted,  176  Mass. 
874,  67  NB  687:  Hyde  v.  Moxle  Nerve- 
Food  Co.,  160  Mass.  569.  38  NE  685. 
See  also  Frost  v.  Belmont,  8  Allen 
152. 

Mich.— Eggleeton  v.  Boardman,  37 
Mich.  14. 

Mo. — Wright  V.  Baldwin,  61  Mo. 
269;  Webb  v.  Browning.  14  Ho.  864; 
Blssell  V.  Zom,  122  Mo.  A.  688.  99 
SW  468;  Smith  v.  Couch.  117  Mo.  A 
267,  92  SW  1143:  Dempsey  v.  Wells, 
109  Mo.  A.  470,  84  SW  1016;  Brown- 
rlgg  V.  Massengale,  97  Mo.  A.  190, 
70  SW  1103;  Kingsbury  v.  Joseph,  94 
Mo.  A.  298,  68  SW  93;  Ottofy  v. 
Keyes,  91  Mo.  A.  146;  Goldsmith  v. 
St  Louts  Candy  Co..  85  Ho.  A.  696; 
Rumsey  v.  Peoples  R.  Co.,  84  Uo.  A. 
608. 


Mont. — Forrester  v.  Boston,  etc, 
Cone.  Copper,  etc.,  Min.  Co..  29  MonL 
397,  409.  74  P  1088.  76  P  211  [cit 
Cyc]. 

Nebr. — ^Brennan-Love  Co.  v.  Ho- 
IntoslL_62  Nebr.  622.  87  NW  827. 

N.  H.— Smith  v.  Davia,  45  N.  H. 
666. 

N.  H. — ^Rogers  v.  Kemp  Lumber 
Co.,  18  N.  M.  800.  187  P  586.  61 
LRANS  694  and  note. 

N.  T.— Starin  v.  New  Tork,  l«f  N. 
T.  88,  12  NB  643;  Peo.  v.  Delaware 
County.  46  N.  T.  196,  202  (where  the 
court,  by  Folger,  J.,  said:    "He  [the 
attoroeyl  shouM  be  paid.  then,  wtast 
his  services  were  reaaonably  worth. 
Not  according  to  what  they  produced 
to  his  client,  but  what  such  services. 
In  themselves  considered,  were  rea- 
sonably worth,  looking  at  the  labor, 
time,  talent  and  skill  expended  In  the 
bestowal  of  them" ) ;  Heller  v.  Kal- 
Isch.    141    App.    Div.    205,    125  NTS 
1067;  Ross  v.  Bayer-Oardner-Hlmes 
Co.,  123  App.  Dlv.  404,  107  NTS  1061; 
British  Empire  Typesetting  Mach.  Co. 
V.  SpelUssy,  83  App.  Dlv.  640,  82  KTS 
47;  Matter  of  Pleris,  82  App.  Div.  466. 
81  NTS  927  [aff  176  N.  T.  666  mem.  €S 
NE  1128  mem];  Cooper  v.  Cooiier,  61 
App.  Dlv.  696,  64  NYS  SOI  [app  dism 
164  N.  T.  676  mem,  577  mem.  58  NE 
1086  mem];  Crosby  v.  Kropf.  33  App. 
Div.  446,  64  NTS  76:  Ferdon  v.  Perdon. 
1  App.  Dlv.  629-  36  NTS  741;  Crottar  v. 
McKenzle,  42  N.  T.  Super.  192;  Van 
Every  v.  Adams,  42  N.  T.  Super.  tH; 
Oarr  v.  Malret,  1  Htlt.  498;  Matter 
of  Brown,  87  Mlsc  641.  151  NTS  390: 
Schleslnger  v.  Dunne.  36  Misc.  629,  73 
NTS  1014;  Allen  v.  Baker.  29  Uiac 
337.  60  NTS  472:  Clark  v.  Brooklyn 
El.   R.  Co.,  6   NTSt   52;   Crefftttr  v., 
Cheesbrough,  26  HowPr  200. 

N.  C. — Simmons  v.  Davenport.  140 
N.  C.  407,  53  SE  225. 

Okl. — Gillette  v.  Murphy,  7  OKI.  91. 
64  P  413. 

Pa. — McGee's  Est.,  205  Pa.  S»0.  55 
A  776;  Taggart  v.  Hower,  17  X  18; 
Pearson's  Est.,  8  Nortb.  Co.  23. 

R.  L — Gorman  v.  Banlgan.  22  R.  L 
22.  46  A  38. 

Tenn. — American  Lead  Pencil  Co.  v. 
Davis,  67  SW  864;  Newman  v.  Da-ven- 

eort.  9  Baxt  638;  Planters'  Bank  v. 
[ornberger,  4  Coldw.  531.    See  Pick- 
ett v.  Gore,  (Ch.  A.)  68  SW  402. 

Tex. — Herndon  v.  Lammera.  (Or. 
A.)  65  SW  414;  Tlndol  v.  Beaaley. 
(Civ.  A.)  40  SW  155. 
Vt. — Vilas  v.  Downer,  21  Vt.  41». 
Va. — ^Parsons  v.  Maury,  101  "Va. 
616.  44  SE  768;  Howard  v.  Charles- 
ton First  Nat.  Bank.  27  SE  492. 

Wash. — Payette  v.  Willis,  2S  Wash. 
299,  63  P  264. 

Can. — Knock  v.  Owen,  36  Can.  S.  C 
168;  Paradls  v.  Bossfi,  21  Can.  S.  C 
419;  Reg.  v.  Doutre.  6  Can.  8.  C 
342. 

N.  B.— Ex  p.  Philip.  26  N.  B.  178 
N.  S. — Fraser  v.  Halifax,   etc  K 

Co.,  18  N.  8.  28,  6  CanLl'b^Motu 
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Ont. — O'Connor  t.  Ctonintll.  Sft  Ont 
47  [app  allowed  26  Ont.  A.  271. 

[a]  Xotatnlnr  tw^In  estimating 
the  value  of  an  attorney's  eervlces  it 
la  proper  to  include  in  the  conaidera- 
tfon  a  reasonable  retaining  fee. 
Roche  V.  Baldwin.  143  Cal.  18^  76  P 
956;  Clements  v.  Watson,  7  Cal.  A. 
74,  93  P  385.    And  see  supra  |  284. 

[b]  Sererai  ewe  involnnr  ttie 
nan*  IwnMS. — (1)  Where  there  are 
several  suits  all  of  the  same  charac- 
ter the  determination  of  one  of 
which  will  determine  all  the  othM's, 
counsel  may  not  recover  the  same  for 
each  suit  as  If  each  had  been  llti- 
sated  separately,  but  must  be  limited 
to  a  reasonable  compensation  for  the 
case  tried  and  to  a  nominal  one  for 
the  others.  Brackett  v.  Sears,  16 
Mich.  244.  <2)  Where  the  attorney, 
through  ignorance  or  negligence, 
brings  twenty  separate  suits  when 
only  one  is  necessary,  he  la  entitled 
to  recover  for  one  only.  ■  Tlmberlake 
V.  Crosby,  81  Ue.  249.  IS  A  896;  In 
re  Metropolitan  Coal  Consumers' 
Abboc.  45  Ch.  D.  eO<.  (3)  Where 
there  are  several  arguments  of  a  case 
on  appeal  and  one  reargument,  but 
suoh  arguments  are  mere  restate- 
mants  of  the  same  proposition,  they 
should  not  be  treated  or  considered  as 
services  rendered  in  separate  cases 
In  determining  the  amount  of  com- 
pwwatlon  to  be  awarded  an  attorney 
engaged  In  such  arguments.  Hatter 
of  KallOgg,  »6  App.  Dtv.  608  mem,  88 
NYS  loss  faff  ISSN.  T.  SS4  mem,  78 
HB  1144  mem]. 

[c]  ■sriloso  M<|viiiiir  JouMya.— 
(1)  Where  attorneys  are  employed  to 
leave  the  state  where  they  reside  and 
render  services  In  another  state,  their 
compensation  will  be  governed  by  the 
value  of  the  services  in  the  state 
where  they  reside.  Stant>erry  v. 
IMckerson,  36  Iowa  493.  (2)  The  at- 
torney is  entitled  to  what  the  trip 
was  reasonably  worth  even  though  no 
charge  was  made  at  the  time.  Cro- 
well  V.  Tniax,  94  Mich.  686,  64  SW 
S84;  Foster  v.  Newbrough,  66  Barb. 
(N.  T.)  646  [aff  68  N.  T.  481], 

[d]  OonpMuiatlon  of  attonwr  em- 
ploTlmg  sabstitatov— Where  members 
of  a  firm  of  attorneys  have  been  re- 
tained to  accomplish  a  certain  end, 
and  they  employ  an  attorney  to  act 
for  them  and  assume  all  the  respon- 
sibility themselves,  their  compensa- 
tion cannot  be  confined  to  the  amount 

eald  by  them  to  their  representative, 
at  they  are  entitled  to  recover  the 
fair  value  of  such  services.  Hyde  v. 
Moxle  Nerve-Food  Co.,  160  Mass.  669, 
86  NE  686. 

[e}  T—m  not  neasBz«d  br  amout 
ot  tuaUa  ooBts^(l)  In  New  Yorli, 

Rrlor  to  the  code,  the  rule  was  that, 
1  the  absence  of  a  special  agree- 
mont.  the  taxable  costs  were  the 
maaanr*  of  the  attorney's  oompensa- 
tUm.  Ridiardson  v.  Broolilyn  City, 
etc..  R.  Co.,  16  AbbPr  (N.  T.)  iSi 
note:  MoFarland  v.  Crary,  8  Cow.  (N. 
T.)  iS3  [6  Wend.  S»71;  Soott  T.  Blmen- 
^OTt.  12  Johns.  (N.  T.)  616.  (2)  Un- 
der the  code  this  rule  no  longer  pre- 
vails. Starln  v.  New  Tork,  106  n;  T. 
Et.  12  NB  643;  Qarr  v.  Mairet  1  Hilt 
<N.  T.)  498;  Baston  v.  Smith,  1  B.  D. 
Bnith  (N.  T.)  SIS;  Sandford  v.  Ruck- 
nmn.  24  HowPr  (N.  Y.)  621  [rev  oq 
other  grounds  $6  HowPr  642nl;  Stow 
V.  Hamlin.  11  HowPr  (N.  7.)  462. 
<»)  Where  an  attorney  employed  by 
a  city  brought  several  thousand  ac- 
tions for  violations  of  the  law  against 
■ailing  liquor  without  a  license.  In 
most  of  which  the  services  rendered 
were  purely  formal  and  clerical.  It 
was  held  that  the  taxable  costs  did 
not  lufford  an  arbitrary  measure  of 
eovnpensation  to  which  the  attorney 
waa  entitled  from  the  city,  and  that 
he  was  entitled  only,  to  what  his 
■ervlces  could  he  shown  to  be  rea- 
aonably  worth.  Starln  v.  New  York, 
106  N.  Y.  St.  12  NE  64S.  (4)  The  fee 
may  oxcsea  or  All  short  of  the 
amount  of  taxabla  costs  aoeordlng  to 
the  sxtent  and  ehamctar  of  the  sanr- 


tew  nadered.  Smith  v.  Davis.  45  N. 
H.  G66.  (5)  For  cases  wherein  the 
attorney  was  held  to  be  entitled  to  a 
fee  exceeding  the  amount  of  the  tax- 
able costs  see  Celluloid  MfK.  Co.  v. 
Chandler.  27  Fed.  9;  Peo.  v.  Kulinn 
Coutuy.  .13  Hun  254,  G  NYS  591. 
But  see  Mundy  v,  Schantz,  53  N.  J. 
Eq.  744,  30  A  322  [rev  on  other 
grounds  52  N.  J.  Kq.  833,  31  A  611] 
(where  It  was  held  that,  in  the  ab- 
sence of  a  8i)eclfic  agreemfnl,  a  so- 
licitor who  conducted  an  uridefended 
foreclosure  suit  could  not  charge  his 
client  for  servlOM  tta«I«llt  l>.»UT>  ex- 
ceeding the  amount  of  the'  mBI4 '^ni 

of  costs), 

[  f  ]    Begulatioas   of   bar  aasoola- 

tlon. — In  tlie  absence  of  a  s;ieclal  or 
Implit-d  agreement,  a  clien t  is  not 
necessarily  bound  to  pay  for  the  serv- 
ices of  an  attorney  acirordins  lo  the 
rates  which  may  be  preHi-ribt-d  by 
the  rules  and  regulations  of  ilie  bar 
association,  and  Is  liable  only  on  the 
basis  of  a  quantum  meruit.  Boylan 
V.  Holt,  45  Mlsa.  277. 

[g]  Knowledge  of  attorney's  nsnal 
rstea  of  charges. — Employing  an  at- 
torney with  knowledge  of  his  usual 
charges  for  professional  services,  and 
without  stipulating  as  to  compensa- 
tion, may  be  regarded  as  evidence  of 
a  dentract  to  pay  at  the  attorney's 
usual  rates.    But  the  neglect  on  the 

fart  of  a  client  to  dissent,  when  In- 
ormed  of  the  charges  his  attorney 
is  "fiMlfg  in  a  pending  stilt,  ls.Jtot  an 
aoqolescenoe  in  those  charnK  vUas 
vrSowtier,  21  VL  419.  . 

[hi    Tslas  by  naaoocpted 

yroposltloiL. — Where  a  firm  of  attor- 
neys made  alternative  iJ!'oi)osltions  to 
render  services  for  a  corporation 
which  did  not  accept  either  alterna- 
tive, but  accepted  the  services,  the 
corporation  must  pay  the  reasonable 
value  of  the  services,  determined  by 
the  standard  of  compensation  fixed  by 
the  iiroiiosiiionH.  Scotl  v.  New  YorI< 
Filllnb'  Co.,  79  N.  J,  L.  2.11,  7&  A  772. 

( i  j  On  ref aaal  of  defendant  to 
oarty  out  an  agreement  for  the  jiay- 
ment  of  services  noidered  him  by 
plaintiff  as  an  attorney,  an  action  on 
a  quanlum  iihtui t  i,s  maintainable. 
Dailev  V.  D.'\lin,  \1\  Avp.  Div,  62,  47 
NYS  296.    And  see  HUi-rj.  !|  292,  293. 

[JJ  An  order  fixing  the  compen- 
sation of  an  attorney,  if  unenforced, 
Will  not  limit  the  amount  of  the  at- 
torney's recovery  in  a  subaequ4Dt  ac- 
tion at  law.  Naumer  v.  Otay,  41  App. 
Div.  301.  58  NYS  476. 

Ik]  Tbe  amonnt  charged  was  held 
not  exoassive  or  else  sufficient  in 
Tuitle  V,  ClaHin,  86  J-'ed.  964  (thlr- 
tetn  thousand  two  hundred  and 
eiyhty-flve  dollars);  Frlnk  v.  Mc- 
Comb,  60  Fed.  486  (one  third  of 
amount  recovered) ;  St.  Louis,  etc.. 
R.  Co.  V.  Clark,  61  Fed.  483,  2  CCA 
331  (three  thousand  dollars  to  one 
attorney  and  two  thousand  dollars  to 
others)-  Celluloid  Mfg.  Co.  v.  Chand- 
ler, 27  Fed.  9  (six  thousand  dollars); 
In  re  Treaawell.  83  Fed.  442  (five 
thousand  dollars);  In  re  Blgnall,  9 
Fed.  S66.  3  McOary  440  (twetttV  per 
cent  on  amount  recoveredlj  six.  p- 
Plitt,  19  P,  Cas.  No.  11.228,  S  Wall. 
Jr.  453  (six  thousand  dollars);  Davis 
T,  Webber,  66  Ark.  190,  49  SW  822.  74 
AmSR  81,  45  LRA  106  (one  thousand 
dollars);  Reld  v.  Warren  Iinpr.  Co.,  17 
Cnl.  A.  746.  121  P  694;  Hazelline  v. 
Brockway.  26  Colo.  291.  57  P  1077 
(three  thousand  five  hundred  dollars); 
Leltensdorfer  v.  King,  7  Colo.  436.  4 
P  37  (ten  thousand  dollars) :  Elliott  v. 
Rubel.  132  111,  9.  23  KB  400  frev  30 
111.  A.  62]  (three  thousand  dollars): 
Sanders  v.  Seelye.  126  111.  631,  21  NB 
601  (Ave  thousand  dollars);  Beard  V. 
Morgan,  71  111.  A.  564  (two  hundred 
and  flf  ty-nine  dollars) ;  National 
Home  Blag.,  efa.  Assoc  v.  Fifer,  71 
III.  A.  S0&  ttffo  thousand  eight  hun- 
dred dollars);  Lamar  Ins.  Co.  v.  Pen- 
nelL  10  ni.  A.  -41S  (six  thousand  dol- 
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(thirty-flve  dollars);  Farley  v.  Geish- 
eker,  78  Iowa  453.  13  N\V  27y.  6  LRA 
533  (twenty-five  dollars);  Joyce  v. 
Miami  Couni  v  Nat.  H;iiili,  yO  Kan. 
745.  136  P  232;  Stucltv  v.  Smith  liH 
Ky.  401,  14fi  SW  1128  (three  thou- 
sand dollar^i^ ;  I'l  try  v.  Nelsiin,  144 
Ky.  1.  137  HW  7S3  (one  thousand  dol- 
lars); Morehead  v.  Anderson,  30  Kylj 
11.17.  100  SW  340  I  three  (housand  dol- 
lars);  Hays  v.  Johnson,  99  SW  332. 
30  KyL  t;i4  ttwelvo  tlioiisand  dol- 
lars) ;  PatttTsoTi  v.  Kleenor,  S9  sW 
705.  28  Kyi.  5S2  (four  hundred  dol- 
lars); Fox  v.  Willl.4.  114  Ky.  940,  72 
SW  330.  73  SW  7  13,  24  KyL  1773; 
Warren  Deposit  Bank  v.  Barclay,  SO 
SW  853.  22  KyL  1555  (five  hundred 
dollars);  Fryer  v.  Dlcken,  47  SW  341. 
20  KyL  696  (four  hundred  and  fifty 
dollars);  Louisville  Gas  Co.  v.  Har- 
Bis.  33  SW  946.  17  KyL  1190  [mod 
22  SW  85.  23  SW  790.  15  KyL  S691 
(thirteen  thousand  dollars);  Bryant 
V.  Maxwell,  12  SW  1134.  11  Kyi,  S26 
(five  thousand  dollars);  Blllingtoa  T. 
Poitevent,  etc..  Lumber  Co.,  6*  lA. 
Ann.  1397,  27  S  726  (two  hundred  dol- 
lars); Auld*s  Succ.  46  La.  Ann.  248, 

11  8  046  («even  hundred  dollars); 
Leech's  interdlcttofi,'  46  La.  Ann.  194, 

12  8  126  (four  hundred  dollars); 
Sterry's  Succ,  88  La.  Ann.  854  (five 
hundred  dollars);  Roth's  Succ,  83  La. 
Ann.  640  (seven  hundred  dollars): 
Lartlgue  v.  White;  25  La,  Ann.  325 
(one  hundred  and  flfty  dollars):  Lar- 
tigue  V.  White.  25  La.  Ann.  291  (one 
hundred  dollars);  Taylor  v,  Simpson. 
12  La.  Ann.  5S7  (ten  dollars);  Waee 
V.  Biron,  6  La.  Ann.  565  ftwo  hun- 
dred dollars);  Myers  v.  Itadford.  1G7 
Mich.  135.  132  NW  550  (one  thousand 
dollars);  Warren  v.  Sheehan,  156 
Mich.  432,  120  NW  810  (flfty  dollars 
per  day  for  attendance  in  court ) ; 
LlndqulBt  v.  Young,  119  Minn.  219. 
138  NW  28;  Wilson  v.  Minneapolts. 
etc..  R.  Co..  31  Minn.  481.  18  NW  291 
(four  huiidnd  and  seventy-five  dol- 
lars); in  re  Luiz's.  175  Mo.  A. 
427.  162  SW  679  (three  thousand  six 
hundred);  Young  v.  Lanzn;ir,  133  .Mo. 
A.  130.  112  SW  17  (one  thousand  three 
liimdred  fifteen  dollars);  Creasman  v. 
^^'liilaJl,  16  Nebr.  592.  21  NW  458 
(forty  per  cent  of  recovery);  Koenig 
V.  Hartied.  (N.  J.)  13  A  236  (two 
hundred  dollars  plus  flfty  dollars  re- 
tainer, plus  flfty  dollars  allowed  by 
ihe  court);  .lohnson  v,  Ravltch,  113 
Api>.  l>iv.  SKj,  NYS  1059;  Matter 
of  Fierls.  82  App.  Div.  466.  81  NTS 
927  lafC  176  N.  Y.  566  mem.  68  NB 
1128  mem];  Deering  v.  Sohreyer,  68 
App.  Div.  322,  68  NTS  1016  [rev  on 
other  grounds  171  N.  T.  451,  64  NB 
179]  (eleven  thousand'  two  nundrod 
and  fifty  dollars);  Atlahtld  Sav,  Bank 
V,  Hetterick,  5  Thomps.  A  C.  MO 
(two  thousand  seven  hundrsA  dol-- 
lars);  Farmers'  L.  Jt  T.  Co.  v,  Mann, 
27  N.  T.  Super.  366  (one  thousand 
five  hundred  dollars  and  two  hundred 
previously  paid);  Matter  of  Kings 
County  Trust  Co.,  S6  Misc.  176,  140 
NYS  124  (forty-seven  thousand  six 
hundred) ;  Kult  v.  Nelson,  25  Misc. 
23S,  55  NYS  56  (one  hundred  and  fifty 
dollars)  ;  Kestivo  v.  Bradley  Con- 
tracting Co..  152  NYS  326  (one  third 
of  recovery);  Johnson  v.  Ravitch,  100 
NYS  1123  mem;  Thompson  v.  Knick- 
erbocker Ice  Co.,  6  NYS  7  [aff  127  N, 
Y  671,  2!<  NG  2551  ("'"  thousand 
dollars);  Peo.  v.  Bond  Sav.  Bank.  10 
AbbNCas  15  (twenty-one  thousand 
six  hundred  and  forty-six  dollars) ; 
In  re  Commercial  Bank,  4  OhS&CP 
440,  3  (ihNP  193  (One  thousand  two 
hundred  and  fifty  dollars) ;  In  re 
Brennan.  215  Pa.  272,  64  A  687; 
Smythe  v.  O'Brien,  30  PittsbLegJNS 
(Pa.)  383  (elffht  thousand  dollars): 
Culp's  Est.,  26  WklyNCas  (Pa.)  78 
(seven  "hundred  dollars);  MoUer  V, 
Ohse,  5  WklyNCas  (Pa.)  510  (five  per 
cent  on  recovery);  First  Nat.  Bank  v. 
Colvin,  11  YorkLegRec  (Pa.)  27  (one 
hundred  and  twenty-two  dollars  and 
fifty  cents);  Burns  v.  JUIan,  IS  R  L 

dculars  and  flfty  oenta);  Aultman< 
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sion  for  such  services.*'  No  r^alar  meaenre  of 
value  can  be  fixed."  Attorneys  are  generally  en- 
titled to  recover  what  they  could  have  obtained  un- 
der a  contract  made  in  advance.^" 


etc..  Co.  V.  CibtTt,  S.  C.  303.  5  SB 
806  (fifty  dollars);  Callender  v.  Tur- 
pin,  (Tenn.  Ch.  A.)  61  SW  1057  <lWO 
hundred  flfly  dollars) ;  Wright  V. 
Knoxvllle  Livery,  elc.  Co.,  (Tenn. 
Ch.  A.)  &9  SW  677  (one  thousand  dol- 
lars); Taylor  v.  Budoux.  (Tenn,  Ch. 
A.)  58  SW  919  (two  hundred  dollars); 
Vinson  V.  Cantvall,  (Tenn.  Ch.  A.) 
56  SW  1034  (five  hundred  dollara); 
Kakln  v.  PeepleB  Hotel  Co..  (Tenn. 
Ch.  A.)  54  SW  87  (eight  hundred 
dollars) :  Grtbble  v.  Ford.  (Tenn,  Ch. 
A.)  52  aw  1007  (three  hundred  dol- 
lara):  BuUer  v.  King.  (Tenn.  Ch.  A.) 
48  Bw^WT  (two  thousand  dollar.s); 
Whltliam  V.  Hilton,  78  Wash.  446.  1S9 
P  309  (thr»e  bandred  and  fifty  dol- 
Ura):  HcHlllan  v.  Northport  Smelt- 
ing, etc..  Co..  49  Wash.  78,  94  P  781 
(one  thousand  dollars);  Proidx  v. 
Stetson,  etc..  Mill  Co.,  «  Wash.  478,  tt 
P  1067  (flfly  dollars);  Renrilnftgn  V. 
■  Minnesota  Eastern  R.  Co.,  109  Wis. 
154,  84  NW  898.  86  NW  321  (two 
thousand  two  hundred  and  sixty-two 
dollars  and  fifty  cents):  Halaska  V. 
Cotzhausen.  52  Wis.  624.  9  NW  401 
(five  hundred  and  thirty  dollara); 
Hitchcock  V.  Merrick,  IB  Wl*.  (22 
(twenty-flve  dollars). 

[1]  The  amount  charged  was  lisM 
exceavlvo  or  Inmillclaiit  in  In  r« 
Rude,  101  Fed.  805  (twenty-five  hun- 
dred dollars);  McLaren  v.  LoL-hrane, 
51  (ia.  2:i7  (twenty  dollars);  I'tir.sijy 
V.  Corn.  2  111.  A.  533  (five  hutidrad 
dollars);  Combs  v.  Combs.  S2  KW 
2SS.  26  KyL  617;  flarrlRus  v.  Gilbert, 
4  KyL  1001;  Copley  v.  Harrison.  3 
Rob.  (La.)  83;  Gordon  v.  Miller,  14 
Md.  204  (three  hundred  dollars); 
Starln  V.  New  York.  106  N.  T.  82.  12 
NB  643  (three  hundred  and  eighty- 
eight  thousand  one  hundred  and 
flfty-slx  dollars  and  forty  one  cents); 
Matter  of  Helnshelmer,  164  App. 
Div.  265,  149  NTS  631  (one  thou- 
MiAd  dollars);  Peo.  v.  Onondasa 
OMmCr  Bd.  ot  auprs.,  1<4  App. 
Mv.<  M,  14«  NTS  67*  (one  thou- 
sand and  flf ty  .dollsJ»> ;  Thomasaon  v. 
Latourette.  U  App.  Dlv.  408.  71  NV8 
559;  Frost  V.  Relnach,  40  Misc.  412, 
81  NTS  246;  Hatter  of  Raby.  26 
Misc.  240,  65  NTS  87  (four  hundred 
and  fifty  dollars);  Hatter  of  Ludeke, 
22  Hisc.  676.  50  NTS  952  (eUht  hun- 
dnd  dollars):  Scharps  v.  Hess,  ISO 
NTS  66;  Batterson  v.  Osborne,  18 
NTS  431  (fifteen  hundred  dollars): 
Cooper  V.  Bell,  127  Tenn.  142.  153 
SW  N44.  AniiCasl914B  9S0;  Belmont  V. 
McAllister,  llfi  Va,  2Sr..  SI  SIO  81: 
Cullop  V.  Leonard,  37  Va.  256,  33  SB 
611  (nine  hundred  dollars);  Jones 
Jones.  72  Wash.  517,  130  P  1125; 
Baldwin  V.  Hills,  66  Wash.  302.  119  P 
816;  McHillan  v.  Northport  Smeltlnr. 
etc.,  Co.,  49  Wash.  76.  94  P  761; 
Ssymanskl  v.  Ssymanskl,  161  Wis. 
146,  U8  NW  53  (fifty  dollars  per  day). 

18.  Peo.  V.  Gilbert,  263  111.  85.  104 
NS  1082:  Reynolds  v.  HcHlllan,  63 
111.  46,  47  (Where  It  was  said:  'In 
fixing  the  amount  of  a  reasonable 
fee,  the  examination  should  be  direct- 
ed to  what  Is  cystomary  for  such 
le^al  services  where  contraots  hsvs 
been  made  with  pcr.'^ons  competent  to 
contract,  and  not  what  i3  reasonable. 
Just  '.and  proper  fi.r  ihf  solicitor  In 
the  -  parlVcular  ca.He.  The-  Inquiry 
shouiQ.  be  not  what  an  a^ttomej 
thin^Als  reasonable,  but  what  Is  the 
asus£^I^rge") :  Christy  v.  -Dourlas, 
WrlAlTfCii-)  486.  And  see  Intra  I 
354  AErre^  W. 

[a],.  VMtpsrat*  Oharaotar  of  olaim. 
^An..  ~  attorney  cannot  rightfully 
Oiai^iuul  the  amount  recovered  .he- 
eause Jthe  claim  was  desperate.'  He 
■houla  prove  his  services  and  re- 
cover the  usual  compensation  there- 
for. Christy  V.  Douglas.  .Wright 
(Oh.)  485. 

ll.'  Tlnttey  v.  Plarrepont,  18  App. 


Div.  627,  45  NTS  977;  Peo.  v.  Bond 
St.  Sav.  Banli,  10  AbbNCas  (N.  T.)  15. 

30.  Aiiddleion  v.  Bankers',  etc.. 
Tel.  Co..  32  Fed.  524. 

31.  u.  S.— Glldden  v.  Cowen,  123 
F.il.  48.  59  CCA  1«;  Sanders  v. 
Graves,  105  Fed.  849  Utt  186  Fed. 
6D0,  60  CCA  422]. 

Ark. — Rachels  v.  Doniphan  Lumber 
Co..  98  Ark.  529,  136  SW  668. 

III. — Wattson  V.  Jones.  101  111.  A. 
572.  ■  ■ 

iowa,— Clark  v.  BHsworth,  104 
Iowa  442.  73  NW  1028. 

Ky. — Trimble  v.  Acme  HIIIl,  etc., 
Co..  151  Ky.  570.  152  SW  561;  Head- 
owH  V.  Shelbourne,  127  SW  477;  More- 
head  v.  Anderson.  12S  Ky.  77.  100  SW 
340,  30  KyL  1137. 

La. — Fenner  v.  HcCan,  49  La.  Ann. 
6O0,  21  S  768;  Breaux  v.  Francke,  30 
La.  Ann.  336. 

Ud. — Frledenwald  v.  Burke,  228 
Hd.  611,  91  A  461, 

Mich. — ^S^fleatott  v.  BoaMman,  37 
Hlch.  14. 

Mi8a.-~Clifton  V.  Clark,  84  Hiss. 
796,  87  S  746;  Holly  Springs  T.  Han- 
ninr,  65  Miss.  830. 

H.  Y, — ^Tlnney  v,  Plerrepont,  18 
App.  Div.  627,  46  NTS  977;  Peo.  V. 
Bond  St.  Sav.  Bank.  10  AbbNCas  16. 

Oh. — In  re  Commercial  Bank,  4  Oh 
SACP  440,  3  OhNP  193. 

Ohl.— Baker  v.  Tate,  41  Okl.  863, 
138  P  171. 

H.  1. — Gorman  v.  Banigan.  22  R. 
I.  22.  46  A  38. 

Tenn. — Taylor  v.  Uadoux.  (Ch.  A.) 
68  SW  919;  Butler  v.  King,  (Cli.  A.> 
4S  SW  697.  _ 

Va.— Parsons  V.  IkhillY,  191  Ta.  816, 
44  758. 

[al  Trjfag  diflonlt  ease  or  laves- 
tigamg  OilOmtt  auestloii. — Mo  regu- 
lar measure  of  value  can  be  fixed  for 
services  of  counsel  in  trying  a  dtffl- 
cult  case  or  Investigating  Intricate 
questions  of  law.  In  determining  the 
value  of  such  services  It  is  proper  to 
consider  the  amount,  the  questions 
of  law,  the  labor  and  responsibility, 
and  the  interests,  or  the  relative  im- 
portance to  the  clients  of  success  or 
failure  Involved,  the  result  of  the 
service,  and  the  learning,  tact.  In- 
tegrity, and  assiduity  of  the  counsel. 
Peo.  V.  Bond  St,  Sav.  Bank,  10  AbbN 
Cas  (N.  T.)  16:  International,  etc., 
R.  Co.  V.  C!lark.  81  Tex.  48,  16  SW  631. 

[b]  Mieohatileal  la1iov.^An  attor- 
ney who  personally  performs  services 
which  are  ordinarily  performed  by 
clerks  and  olllce  boys  is  not  entitled 
to  the  same  rate  of  compensation  as 
for  services  which  only  attorneys 
can  perform,  Tlnnerv.  Plerrepont, 
18  App.  Div.  627,  46  NTS  977. 

[c]  VartSM  wrrles,!— Where  an 
attorney  at  law,  through  negligence 
or  inexperience,  performs  useless  la- 
bor, he  cannot  recover  therefor,  nor 
can  he  recover  for  services  In  an  ac- 
tion wherein  special  evidence  ii|  neces- 
sary by  statute,  where  he  has  failed 
to  first  ascertain  the  existence  of 
such  evidence.  Leo  v.  Leyser,  36 
Misc.  549,  73  NTS  941.  And  see 
supra  i  287  text  and  note  80;  1  329 
text  and  note  8. 

as.  U.  S. — Sanders  v.  Graves.  105 
Fed.  849  [aft  126  Pod.  690.  60  CCA 
422];  Tuttle  v.  (nafJin,  86  Fed.  964.- 

Del.—Hope  v.  "Burton,  90  A  466.  • 

111. — Cliicago.  etc.,  Tract.  Co.  v.- 
Flaherty.  222  111.  67.  78  NB  29;  lie* 
Mannomy  v.  Chicago,  etc.,  R.  Co.,  167' 
111.  497.  47  NB  712. 

Iowa. — Graham  t.  Dubuque  Sper 
clalty  Mach.  Works.  188  Iowa  466, 
114  NW  619.  16  LRANS  729:  Farley 
V.  Gelsheker,  78  Iowa  468.  43  NW  279. 
6  LRA  633  (&8  shown  from  the 
ord). 

Kan. — Cooper  t.  ^rrey.  77  Kan. 
864.  94  P  218. 

■  Ky.— Stuoky  t.  Smith,  148  Ky,  401, 


Tbe  ctecsmitencM  to  bo  conttdwed  in  detomisiiBC 
the  comp^iiMtiOli  to  be  recovered  are  the  amount  and 
character  of  the  services  rendered  the  labor,  time, 
and  trouble  involved;"  the  nature  and  importance 

146  SW  1128;  Horehead  r.  Anderson. 
126  Ky.  77,  100  SW  340,  SO  KvL  1137. 

La. — Breaux  v.  Francke,  30  La.  Ann. 
386;  Lee's  Succ.,  4  La.  Ann.  678; 
Macarty's  Succ,  3  La.  Anil.  517. 

Miss. — Holly  Springs  v.  Manning. 
66  Miss.  380. 

Mont.~Forreater  v.  Boston,  etc., 
Cons.  Copper,  etc.,  HIn.  Co.,  29  Mont 
897.  74  P  1088,  76  P  211. 

N.  J.— Keonlg  v.  Hamed,  iCh.)  18 
A  236. 

N.  T. — Steele  v.  Hammond,  136  App. 
Div.  667.  121  NTS  589;  Schleslnyer  v. 
Dunne,  36  Hisc.  529,  73  NTS  1014. 

Oh.- — In  re  Commercial  Bank.  4  Ob 
SACP  440,  3  OhNP  193. 

Okl.— Baker  v.  Tate.  41  Okl.  363, 
138  P  171.  ■ 

R  I. — Clorman  v.  Banigan,  22  R.  L 
22,  46  A  88. 

Tenn. — Callender  v.  Turpln,  (Ch. 
A.)  61  SW  1067;  Wright  v.  KnozvUle 
Livery,  etc..  Co..  «?h.  A.)  69  SW  677; 
Vinson  v.  Cantrell,  (Ch.  A.)  56  SW 
1084;  Butler  t.  King,  (Ch.  A.)  4t  SW 
697. 

Va. — ^Parsons  v.  Haury,  101  Ta. 
BIC,  44  SB  768. 

See  Crowell  t.  Traaz.  94  UUOl  606, 
64  NW  384. 

[a]  SbB*  of  Biaor  tMaatartmmamj— 
While  It  Is  true  that  the  time  taken 
in  the  performance  of  legal  services 
should  be  taken  into  consideration  in 
fixing  the  value  thereof,  yet  it  la  of 
minor  importance.  Trimble  v.  Kan- 
sas City,  etc,  R.  Co.,  201  Ho.  373. 
SW  7. 

[b]  Pnyaratlom  of  sMS^^An  at- 
torney who  performs  services  bene- 
flcial  to  the  estate  of  a  decedent 
should  receive  pay  for  the  prepara- 
tion of  a  brief,  as  well  as  for  the 
time  spent  in  the  trial  of  a  caM 
Marx  V.  HcHorran,  136  Mich.  400,  99 
NW  396. 

[c]  Vlmo  Utigatlom  ratalaa  ta 
oontts. — The  fact  that  litigation  con- 
ducted by  a  corresponding  attorney 
continued  through  four  years  does  not 
entitle  him  to  four  years'  compen- 
sation, if  the  services  could  have  been 
performed  In  a  less  time,  had  the 
condition  of  the  dockets  permitted 
the  proceedings  to  be  facilitated  as 
they  otherwise  would  have  been. 
Stucky  V.  Smith,  148  Ky.  401.  406.  140 
SW  1128  (where  the  court  said: 
'When  the  duration  of  service  ts 
spoken  of,  it  does  not  mean  the  nam- 
ber  of  years  that  the  litigation  may 
have  been  permitted  to  remain  In 
court,  but  the  length  of  time  which 


een  given  by  counsel  bi  prep- 
aration for  the  trial  of  the  ease**). 

[d]  ijioinnoe  M  M  ^nMh  vsv 
homTd— -To  ascertain  the  number  of 
hours  dedicated  by  an  attorney  to  the 
business  In  hand,  and  then  to  main 
an  allowance  therefor  at  so  mocli 
per  hour.  Is  not  an  appropriate  meth- 
od for  the  determination  of  the  value 
of  professional  senrlces  rendered  by 
him.  HauBsermann  v.  Rabmeyer.  12 
Philippine  350. 

[e]  Travellar  eipsnsss  Tline  tai- 
TOlved. — In  an  action  to  recover  coun- 
sel fees  an  Instruction  that,  "If  plain- 
tiffs were  employed  by  defendants  to 
come  from  San  Francisco  to  Virginia 
city,  or  from  San  Francisco  -  to  Au- 
rora, and  there  was  no  special 
ment  as  to  the  amount  to  be 
they  can  only  recover  the  vfUno  pt 
thet  'services  rendered  at  tb«  pteoe 
where  they  were  rendered,  wltb  tbe 
addition  of  reasonable  traveling 
penses;  and  if  the  traveling  exi 
Were  paid  by  defendant,  then  they 
cannbt  be  recovered  by  plalnttlfa^"  Is 
clearly  erroneous  as  to  tne  matter  of 
time;  the  attorney  is  enttUca  to 
charge  for  the  entire  time  consiuned 
iQ  the  case.  Including  that  oocupled 
In  traveling.  Quint  v.  (^talr  Suvar 
Uin.  Cio.,  4  Nev.  804.  808. 


Forlatw 


dovsloyMSBtoand  ehaiffeg  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnnber. 
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of  the  litigation  or  bnainesB  in  which  the  senriees 
wen  rendered;^  the  Tesponsibility  imposed;'*  the 
amount  of  money  or  the  Tfllue  of  the  property  af- 
fected by  the  controversy,  or  involved  in  the  emr 


ployment;^  the  skill  and  experience  called  for  in 
the  performance  of  the  services;^'  the  professional 
character  and  standing  of  the  attorney;^'  the  resnlts 


83.  TT,  S,— Lombard  v.  Bayard,  IB 
F.  Cas.  No.  8,469,  1  Wall.  Jr.  196  [aff 
9  How.  &30.  18  L.  ed.  24S]. 

Cai. — cuBick  V.  Boyne,  1  Cal.  A. 
Si3,  a  P  98&. 

111. — Chicago,  etc.,  Tract.  Co.  v. 
Flaherty,  222  III.  67.  78  NE  29;  Camp- 
bell aodOard,  17  111.  A.  886  [rev  on 
other  eroundB  117  III.  251.  7  NE  640. 
128  HI.  220,  14  NB  261]. 

Iowa. — Oraham  v.  DubuqtM  Spe- 
cialty Mach.  WorltB,  138  Iowa  456,  114 
NW  Sl»,  16  LRANS  729;  Clark 
BUaw(»th.  164  Iowa  442.  73  NW 
1033;  Smith  V.  Chtoaco.  etc.  EL  Co.. 
•0  Iowa  616,  16  NW  291.   ^  ,  , 

Kan.— Ottawa  Unlv.  v.  Parklnaon, 
14  Kan.  169. 

Ky. — Stucky  v.  Smith,  148  Ky.  401, 
146  SW  1128;  Horehead  v.  Anderson, 
125  Ky.  77,  100  SW  340.  30  KyL  1137; 
Louisville  Oaa  Co,  v.  Hargla.  33  SW 
946.  17  KyL  1190;  Oprrlrus  V.  Gil- 
bert, 4  KyL  1001. 

Lia. — Fenner  v.  McCan,  49  La.  Ann. 
600.  21  S  768.  _  , 

Md. — Frledenwaldl    v.    Burke^  12t 

Md.  611,  91  A  46L     ^   ^ 

Hinn.— Selovw  v.  Brj«nk  "  Minn. 
484.  66  NW  68.  40  AmSB  849,  21  LRA 
4  IS. 

Mlas. — ^Holly  Springs  v.  Manning, 
66  Mlas.  380. 

Mo. — Trimble  v.  Kansas  City,  etc.. 
R.  Co.,  201  Mo.  372.  100  8W  7. 

Mont. — Forrester  v.  Boston,  etc.. 
Cons.  Copp«r,  etc.  Mln.  Co.,  29  Mont. 
J67,  74  P  1088.  76  P  211. 

Nev. — Quint  v.  Opblr  Silver  Mln. 
Co..  4  Nev.  804.  ,     .      ^  .   ^»  „ 

N  T.— Harland  v.  Llllenthal,  53  N. 
Y  438:  Steele  v.  Hammond.  136  App. 
r>lv.  667,  121  NTS  689;  Garfield  v. 
Kikr.  66  Barb.  464:  Sohleainger  y. 
Dunne.  36  Miac  629,  78  NTS  1014; 
Peo.  V.  Bond  St.  Sav.  Bank,  10  Abb 

'^'oS-i-Holmos  V.  Holland.  11  Oh. 
I>ec  (Reprint)  768,  29  ClnoLBul  115; 
Kittredge  v.  Armstrong,  11  Oh.  Dec 
(Reprlntl  661,  28  CincLBul  249. 

Ofcl.— Baker  v.  "Tate,  41  OkU  353. 
1S8  P  171 

Fa.— Hebllch  v.  Slater.  217  Pa.  404. 

65  A  666;  Koitucky  Bank  v.  Combs, 

'  Snn.— BttUsT  v.  King.  CC!h.  A.)  48 

lal   Tho  Uffal  oaMttona  tavoivsd 

should  be  constdersd  in  estimating 
the  value  of  an  attorney's  .services. 
Ottawa  Univ.  v.  Parkinson,  14  Kan. 
159;  Gorman  v.  Banigan.  22  R.  X. 
22.  46  A  38.  ,        „  . 

[b]  Wlere  an  attornev  Is  oaUsd 
Into  impoTtaat  nnflalsked  Utigatlon 
to  succeed  dletlngulshed  counsel  who 
have  failed  to  satisfy  the  client.  It 
cannot  be  said  tfaat  the  matters  were 
trivial,  and  not  worthy  of  oompen- 
satlon.    Niemann  v.  Collyer,  24  NTS 

^^ai  Del.— Hope  V.  Bqrton,  90  A  4<«. 

Hawaii. — DeMcy  v.  Orpheum  Co,  18 
Bawalt  634.  „      ^  . 

III. — Chicago,  etc..  Tract.  Co.  v. 
Snaherty.  222  III.  67,  78  NB  29. 

Ky— Stucky  v.  Smith,  148  Ky.  401, 
146  SW  1128.     :  „.  . 

Miss.— Holly  .  Springs  v.  Manning, 

66  Miss.  380.,      I    ■        .  , 
Mo.— Trtmble.v;  Kansas  City,  etc. 

R.  Co..  201  Mo.  3.72.  100  SW  7. 

TeniL— Batlec  v.  Klog.    (Ch.  A.> 

^^llY  S!iynmM\HT  iaereaMS  with 
ftB9«rtaBe*  of  oaastr— "It  Is.  very  evi- 
dent that  the  responsibility,  the  care, 
anxiety  and  mental  labor  Is  much 
arreater  in  a.ease  where  the  ampunt 
in  cwtrovArsy  Is  larire  than  where 
rt  Is  tnslgnlfleant.  although  perhaps 
tlie  same  questions  might  be  rafsed 
1«  each  case,  or  the  more  difficult 
c-ttestlons  arise  in  the  case  where  the 
Ainount  was  of  but  slight  .consa- 
QiJkiioe.    Nor  Is  this  respeoslblUtr. 


Care  ami  mrntal  labor  deppiidont 
alone  upon  tin-  iiurnhor  of  hours  or 
days  wh  it'll  tn:iy  b''  kivoi:  to  tlu' 
prpparatfon  ;in(l  trini  nr  :ir>niini'nt  of 
a  case.  This  ri'siionsibiliiy  and  men- 
ial anxiety  Is  nut  so  ijn;iBinulive  :ind 
Bhadowy  thai  f(  should  not  he  con- 
fcidered  in  arrlvlnp  !U  a  proper  oom- 
j)('ns!ition  lo  he  !»!lowfd  in  fixing  the 
Value  of  the  servii?eH  rctidcrod."  Kk- 
Eieston  v.  Koardnian.  37  Mich.  14.  17. 

as.  U.  S.— Ward  v.  Kohn.  58  Fed. 
462.  4fi5.  7  CCA  314  (where  the  coUrt 
Bald:  "It  goes  without  saying,  that 
a  larger  amount  is  reasiMiabls 'oom- 
liensalion  for  the  same  professional 
uervlcea  where  the  amount  at  stake 
is  jr.O.OOO  than  where  It  Is  $60")'! 
Lombard  v.  Bayard.  15  F.  Cas.  No- 
X.469,  1  Wall.  Jr.  196  [aff  9  How.  680, 
n  L.  ed.  246]. 

Ark. — Davis  v.  Webber,  66  Ark. 
190,  49  SW  822,  74  AmSR  81.  46  LRA 


,1. — Cuaick  V.  Boyne,  1  Cal.  A.  843, 
82  P  986. 

Hawaii. — ^Desky  v.  Orpheum  Co.,  18 
Hawaii  634. 

III. — McMannomy  v.  Chloafo.  etc, 
R.  Co.,  167  111.  497,  47  NE  712. 

Iowa. — Smith  v.  Chicago,  etc.,  R. 
Co.  60  Iowa  616,  15  NWSOI. 

Kan. — Ottawa  XJnlv.  v.  parkteson, 
H  Kan.  159. 

Ky,— Trimble  v.  Acme  Mills,  etc., 
Co..  l.'il  Kv.  r>70.  Ifi2  SW  r,61;  Stucky 
Smith,  148  Kv.  401,  l-(fi  SW  1128; 
Meadows  v.  Shelbourno,  127  SW  477: 
Morehead  v,  Anderson.  125  Kv.  77, 
100  SW  340,  30  KyL  1137;  Fryer  v. 
l^icken.  47  SW  341.  20  Kgh  ■ 

Md. — Friedenwald  V,  ■  V«rk*p>'123 
Md,  511.  91  A  461. 

.\Io.— Trimble  v.  Kansaa  City,  etc., 
R.  Co.,  201  Mo.  372.  100  SW  7;  Smith 
V.  Couch.  117  Mo.  A.  267.  92  SW  1143. 

Mont.— Forrester  v.  Boston,  i.etc, 
Cons.  Copper,  etc.,  Min.  Go.,  29  Mont. 
3U7,  74  F  ID^H.  7R  P  211. 

X.  Y  — Sleeif  V.  TI:i]ti mond,  136  App. 
LHv.  667.  121  NYS  .SSK;  Thomasaon  v. 
l-atourelte,  G3  App.  Div.  408.  71  NTS 
559;  Matter  of  Brown,  87  Misc.  541. 
151  NYS  390;  Sohleainger  v.  Dunne, 
36  Misc.  529,  73  NY.**  1014. 

Okl.— Baker  v.  Tate.  41  Okl.  353, 
138  P  171. 

R.  I. — Gorman  v.  Banigan,  22  R.  I. 
22,  46  A  3S. 

Tenn, — Wright  v.  Knoxvllle  Livery, 
etc..  Co.,  (Ch.  A.)  59  SW  677;  Vinson 
V.  Canlrell,  (Ch  A.)  56  SW  1034; 
Cribble  V.  Ford,  (Ch.  A.)  62  SW  1007; 
Butler  V.  Klngj  (Ch..'A.)- 48  SW  697. 

[a]  ]31nstnttBmr--(l)  Five  thout 
.sand  dollars  la  a  reasonable  attor- 
ney's fee  for  conducting  successfully, 
in  the  Illinois  appellate  court,  a  stxit 
involving  ond  hundred  thousand  ,dol- 
lara.  Sanders. v.  Seelye,  128  111.  631, 
'31  NE  601.  <2»  Ten  thousand  dollars 
iM  not  an  excessive  fee  where  plain- 
itifTs  aervtces  resulted  in  securing  an 
opinion  from  the  attorney-general 
which  settled  the  questions  In  his 
clfent's  favor  and  saved  the  latler 
,one  hundred  and  atxty-elght  thousand 
■  dollara.  Thompson  v.  Knickerhocker 
Ice  Co..  6  NYS  7  fafT  127  N.  T.  f!7I 
mem.  2R  NB  255  meml.  (3)  l^lve 
thousand  dollars  may  be  a  fair  iand 
reasonable  fee  for  aervlces  rendered 
bv  an  attorney  to  an  aaslpmee  In 
bankruptcy,  which,  after  nrotracted 
litlffation,  resulted  in  savtntr  thirty 
thousand  dollars  for  the  e.slate,  Tn 
•re  Treadwell.  8$  Fed.    442.    9  Sawy. 

(4)  Two  thousand  elcht  hundred 
dollara  Is  not  e<eeasive  for  fees  for 
atfomeys'for  aervioes  in  behalf  of  a 
cornoratlon'  Whode  •  aaseta  were  one 
million  .twO'  hundbrad  and  sixty  thou- 
Rand  *)llitrs.  4n  «  suit  ^  by  the  state 
.nudltor  to  dlssolvR.  said  association. 
NVon»!..«om<s  -T«d«.j  nttt...  Assoa  v. 
Ftfor.  TIL  A.  Mb'  46)  A  i^asjce  ot 
twentT'Otka  ths— awd       hwdatd  and 


forty-six  dollars  for  .services  which 
have  been  the  means  of  saving  over 
one  hundred  and  fifteen  thous:ind  dol- 
!:irs  !s  not  necessartlv  excessive.  Peo. 
V.  Bond  St.  Sav,  I?,iiik,  !0  AbbN'Cas 
1  X.  V.)  ir>.  i6)  lint  •'whilv  the  courts 
wil!  alway;:  look  to  Ihe  amount  in- 
volved in  rixinn  upon  ffcs  ro  Vie  al- 
lowed LUid  .settled,  that  is  only  one 
niatier  to  be  looked  lo,  and  some- 
times counsel  are  entitled  to  fees 
exceeding  the  amount  involved." 
Taylor  v.  Badoujc,  (Tenh.  Ch.  A.)  6S 
SW  919,  92S. 

fb]  I>rawlsf  will. — Where  there 
was  a  large  amount  of  projiertv  in- 
volved, a  fee  of  one  hundred  dollars 
each  for  drawing  several  wills  and 
fifty  dollars  for  drawing  a  codicil 
ma  not  uoraaaeoabtfc...i:>fttttcr  tof 
Brown,  87  Misc.  E>41»U1  .NV^SMftUa 

[c]  FarUUon  piftiasiailll|g m  Tkll| 
la  not  true.. however,  exoeptw  Anwv 
sUcfat  evtaat.  in  cases  of  meniAl** 
tltlon  or  property.  Reynolds  v.  Tjtoi 
Mlllan.  SS  111.  46.  . 

M.'  Ark.— Rachels  v.  DonlphaK 
Lumber  Co.,  98  Ark.  629.  186  SW  668; 

Del. — ^Hope  v.  Burton,  90  A  466. 

HI. — Chicago,  etc..  Tract.  Co.  v. 
Flaherty,  222  111.  67,  78  NE  29;  Mc- 
Mannomy V.  Chfcago,  etc.  Ti.  Co.,  167 
III.  497,  47  NP:  712;  I.evinson  v. 
Sands,  74  III.  A.  27.1;  Campbell  v. 
Goddard,  17  111.  A.  385  [rev  .asLLOthev 
grounds  117  III.  7  Nfll  .SMv  IM 

111.  220,  14  NE  261]. 

Iowa.— Orahatn  v.  r>ubuf)ue  Spe- 
cialty Mach.  Works.  13S  Iowa  456, 
114  NW  619,  ir.  I.RANS  720;  dates  v. 
McCIenahan.  10:(  NW  lu;;';  Clark  v. 
Ellsworth.  104  Iowa  412,  TM  X\V  1028. 

Ky.— Morehead  v.  Anderson,  125 
Ky.  77,  100  SW  340,  30  Kyi.  1137. 

Mich. — Chamberlain  v.  i'.odeera.  79 
Mich-  219.  44  NW  r)9S;  Kggleston  V. 
Boardman,  37  Mich,  14. 

Mont. — Forrester  v.  Boston,  etc.. 
Cons.  Copper,  etc.,  Mln.  Co.,  29  Mont. 
397.  74  P  10S8,  76  P  211. 

N.  Y. — Sohleainger  v.  Dunne,  t8 
Misc.  529.  73  NYS  1014. 

Oh.^Klttredsa  v.  Armstronr,  11 
Oh.  Dec.  (Reprint)  661,  28  Cln^Bui 
249. 

R.  T. — Oorman  v,  Banigan,  22  R.  L) 
22.  4C  A  3R. 

Tenn  — Butler  v.  King.  (Ch..JL^  « 
SW  697.  .     1-  »->,.>H 

Va. — Parsons  v.  Maury,  101.  Tk..  S\9t 
44  SE  75S. 

[a]  Fallnie  to  exercise  skill  and 
cars. — An  attorney  is  liable  to  his 
,  client  for  failure  to  exercise  ordinary 
MaOi/  eAret  *VA<  dfilgence.  and  the 
]ury'niaydOliM««rtlilB  liability  In  de+ 
termlnlns  the  valna  of  the  servlea 
rendtfreft  Xa«fihM«  nK'JattOMwenb.  lUS 
Ky.  77.  100  SW  840,  80  IIKT. 

97.  ATk. — -Rachels  v.  Doniphan 
Lumber  Co..  98  Ark.  629.  136  SW  658. 

CJonn. — -Phelps  v.  Hunt,  40  Conn.  97. 

Del. — Hope  v.  Burton,  90  A  466. 

Til. — Chicago,  etc..  Tract.  Co.  V, 
Flaherty.  222  111.  67.  78  NE  29. 

Iowa.— Graham  v.  Dubuque  Spe- 
rialtv  Mach.  Works.  13S  Iowa  4,''>6, 
114  NW  61!*,  15  T,RANS  729;  Clark 
V.  ICll.'^worth,  104  Towa  442,  73  NW 
102.r 

Kv  — Morehead  v.  Anderson.  125 
Kv  77.  100  SW  340.  30  Kyl_,  1137; 
Garrlgus  v,  Gilbert.  4  KyL,  1001. 

T,n  — Fenner  v.  McCan.  49  La.  Ann. 
600    21   S  768. 

^fii'h. — Lungerhausen  v.  CrlttendenJ 
10.'?  Mich.  173.  61  NW  270. 

Mont.— Forrester  v.  Boston,  etc* 
Cons.  Conper,  etc..  Min.  Co..  29  Mont, 
3D7.  74  P  1088,  76  P  211. 

N.  Y. — Steele  v.  Hammond.  136 
App.  Div.  P67.  121  NYS  5S9:  Sehle- 
singer  v.  Dunne.  36  Misc.  529.  7-3  NYS 
1014. 

Oh.— Kittredge    v.    Armstrong,  11 
Oh.  Dee.  (Reprint)  6QI,  28  ClnoLBul 
i-Mf.  »  ■!  ■ 
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seeured;^^  and  whether  or  not  the  fee  is  abaoliite 
or  eontingentf  it  being  a  recognized  mle  that  an 
attorney  may  properly  charge  a  much  larger  fee 
when  it  is  to  be  contingent  than  when  it  is  not.^° 
The  financial  ability  of  defendant  may  also  be 
considered  by  the  jury,^**  not  to  enhance  the 
amonnt  above  a  reasonable  compensation,'"  but  to 
determine  whether  or  not  he  is  able  to  pay  a  fair 
and  just  compensation  for  the  services  rendered,'- 
or  as  an  incident  in  ascertaining  the  importance  and 
gravity  of  the  interests  involved  in  the  litigation," 
Bu^  what  is  a  reasonable  fee  must  in  a  large  measure 

Okl.— Baker  v.  Tata,  41  Okt.  SS3, 
138  P  171. 

Or. — Hamilton  v.  Holm«8,  48  Or. 
46S,  87  P  164. 

R.  I. — Gorman  v.  Banlgan,  22  R.  I. 
22,  46  A  38. 

Vt. — Vitas  V,  Downer,  21  Vt.  419. 

[a]  Pnvoiua  alMMitt  to  b*  oon- 
■Uarsd. — "In  estimating  the  value  of 
professional  services,  there  Is  a  per- 
sonal element  which  neither  the  ap- 

til leant,  the  court,  nor  his  brother 
Bwyers  who  may  be  called  on  as 
witnesses,  can  or  ought  to  Ignore. 
The  same  services  rendered  by  a 
young  lawyer  with  the  Ink  on  his 
license  scarcely  dry,  and  by  a  vet- 
eran of  forty  years'  experience,  who 
may  bave  occupied  high  Judicial  po- 
■Itton,  will,  property  enough,  be 
measured  each  by  a  very  different 
standard,  and  will  entitle  each  to 
very  different  compensation."  Bowl- 
ing v.  Scales,  1  Tenn.  Ch.  618,  621. 

88.  Ark. — Rachels  v.  Doniphan 
Lumber  Co.,  98  Ark.  629.  136  SW  658. 

Colo. — ^Fillmore  v.  Wells,  10  Colo. 
228.  IB  P  843.  8  AmSR  6«7. 

Fla. — Stewart  v.  Beggs,  56  Pla.  B66. 
667,  47  8  822  [clt  Cyc]. 

111. — Chicago,  etc..  Tract.  Co.  v. 
Flaherty,  222  111.  67,  78  NB  29;  Mc- 
Uannomy  v.  Chicago,  etc.,  R.  Ca,  167 
111.  497,  47  NE  712. 

Iowa. — Graham  v.  Dubuque  Spe- 
cialty Mach.  Works,  138  Iowa  456. 
114  NW  619.  15  LRAN3  729  and  note; 
Clark  V.  Ellsworth,  104  Iowa  442,  73 
NW  1023 ;  Stevens  v.  Bllsworth.  95 
Iowa  231,  63  NW  683  (success  to  be 
considered  without  regard  to  the  ulti- 
mate benefit  to  the  client). 

Ky. — Trimble  v.  Acme  Hills,  .  ic., 
Co.,  151  Ky.  670,  152  SW  561;  Siucky 
V.  Smith,  148  Ky,  401.  146  SW  1128; 
Ueadows  v.  Shefbourne,  127  KW  477; 
Bowser  v.  Patrick,  65  SW  S21.  23 
KyL  1578;  Germanla  Safety  Viiult, 
etc.,  Co.  V.  Hargls.  64  SW  616,  23  KyL. 
874;  Oarrlgua  v.  Gltbert.  4  KrL.  1001. 

La. — Rutland  v.  Cobb,  82  La.  Ann. 
867. 

Minn. — Belover  V.  Bryant,  64  Minn, 
434,  66  NW  68,  40  AmSR  349,  21  LRA 
418. 

Miss. — Clifton  V.  Clark,  84  Miss. 
796,  37  S  746. 

Mo. — Trimble  v.  Kansas  City,  etc., 
R,  Co.,  201  Mo.  372,  100  SW  7. 

Mont. — Forrester  v.  Boston,  etc.. 
Cons.  Copper,  etc.,  Ml".  Co.,  29  Mont. 
397,  74  P  1088,  76  P  211. 

N.  Y. — Randall  v.  Packard,  142  N. 
Y.  47,  36  NE  823;  Steele  v.  Hammond, 
136  App.  Div.  667,  121  NYS  689; 
Hempstead  v.  New  Tork.  86  App.  Div. 
300.  83  NTS  806:  Schlealnger  v, 
Dunne,  36  Misc.  629.  78  NYS  1014. 

Okl.— Baker  v.  Tate,  41  Okl.  368, 
188  P  171. 

Pa.~Hebllch  v.  Slater,  217  Pa.  404. 
66  A  666. 

R.  I. — Gorman  v.  Banlgan,  22  R. 
I.  22.  46  A  38. 

Tenn. — Butler  v.  King,  (Ch.  A.) 
48  SW  697. 

[a]  Tlie  be&efleial  result  obtained 
for  the  client  is  the  chief  matter  to 
take  into  consideration  in  estimating 
the  value  of  the  services,  Trimble  v. 
Kansas  City,  etc.,  R.  Co.,  201  Mo.  372, 
100  SW  7, 

[b]  Brldeooa  of  wbat  was  veoov- 
•nd  is  material.  Berry  v.  Davis,  34 
Iowa  594. 


depend  upon  the  facts  of  ea^  partienlar  ease,  and 
be  determined  like  any  other  faet  in  issne  in  a 
judieial  proceeding.^  While  Dpini<»i8  are  reeeiv- 
able  and  entitled  to  dne  we^t,**  the  courts  are 
also  well  qualified  to  form  an  independent  judgment 
on  such  questions,  and  it  is  their  duty  to  do  so.** 
Services  rendered  to  infant  Where  an  attorney 
renders  services  in  behalf  of  an  infant  as  guardian 
ad  litem,  or  otherwise,  he  is  entitled  to  the  same 
compensation  as  for  similar  services  rendered  to 
an  adult,''  except  where  he  acts  as  guardian  ad 
litem  for  an  infant  having  no  estate;  in  such  eases 


[c]  rrospeotlTe  iMiteflts  (1)  can- 
not be  considered.  Scheinesohn  v. 
Lemdnek,  84  Oh.  St.  424,  95  NE  91S, 
AnnCa8l912C  737.  (2)  "While  the 
amount  Involved  in  the  litigation  may 
not  Improperly  be  considered  In  fix- 
ing the  value  of  the  services  of  an 
attorney  In  the  case  which  led  to  a 
settlement  of  the  matters  In  dispute, 
and  the  securing  of  certain  rights 
and  privileges  to  his  client,  yst  it  Is 
not  admissible  to  go  into  an  inquiry 
concerning  prospective  benefits  which 
may  accrue  in  the  future  to  the  client 
from  such  settlement."  Haish  v. 
Payson.  107  111.  365  [quot  Smith  v. 

167,  " 


Couch,  117  Mo.  A.  267,  271,  92  SW 
1143]. 

as.  Frlnk  V.  McComb.  60  Fed. 
466;  McMannomy  v.  Chicago,  etc.,  R. 
Co.,  167  111.  497,  47  NE  712;  Matter 
of  Kings  County  Trust  Co.,  86  Misc. 
176.  149  NYS  124;  Mumma's  App.,  127 
Pa.  474.  18  A  6.  But  flee  Walbrldge 
V.  Barrett,  118  Mich.  433.  7«  NW  973 
(holding  ttiat  the  value  of  attorneys' 
services  la  not  affected  by  a  contin- 
gent agreement  to  charge  only  what 
they  were  reasonably  worth  If  suc- 
cessful, and  nothing  if  unsuccessful); 
O'Neill  V.  Crane,  6S  App.  Div.  358,  72 
NYS  812  (holding  that  plaintiff  was 
only  entitled  to  recover  the  reason- 
able value  of  his  services,  which 
could  not  be  augmented  by  the  fact 
that  the  services  were  to  be  per- 
formed gratuitously  In  the  event  that 
the  suit  was  unsuccessful). 

30.  U.  S. — Lombard  V.  Bayard,  16 
P.  Cas.  No.  8,469,  1  Wall.  Jr.  196  [aff 
9  How.  580.  13  L.  ed.  245]. 

Ga.— Daly  v.  Hlnes,  55  Ga.  470  (to 
the  effect  that  the  pecuniary  condi- 
tion of  the  client  at  the  time  of  en- 
gaging counsel  would  be  material  in 
graduating  fees,  but  that  his  wealth 
several  years  later  was  not  relevant). 

Ky. — Meadows  v.  Snelboume,  127 
SW  477. 

La. — Breaux  v.  Francke,  30  La. 
Ann,  336. 

N.  Y.— Randall  v.  Packard,  142  N. 
T.  47,  36  NE  823;  Steele  v.  Hammond. 
136  Al>p.  Div.  667.  121  NYS  589. 

81.  U.  8.— Ward  v.  Kohn,  68  Fed. 
462,  7  CCA  314. 

Conn. — Robblns  v.  Harvey,  6  Conn. 
336. 

Iowa.— Clark  v.  HllBworth,  104 
Iowa  442,  73  NW  1023;  Stevens  v. 
Ellsworth,  95  Iowa  281.  63  NW 
683. 

Md. — ^Frledenwald  v.  Burke,  128 
Md.  511.  91  A  461. 

Mo. — Smith  V.  Couch,  117  Mo.  A. 
267,  92  SW  1148. 

T«x. — International,  etc.  R.  Co.  v. 
ClavK  81  Tex., 48,  16  SW  B31:  Ham- 
man  V,  Wllllik  62  Tex.  SOT. 

In  XAmbard  v.  Bajrard,  16  F.  Cas. 
No.  8,469,  1  Wall.  Jr.  196  {aff  9  How. 
630,  IS  L.  ed.  246],  Mr.  Justice  Orler 
uses  this  language:  "Every  gentle- 
man of  the  bar  well  'knows  that  there 
cannot  be  any  one.'rule  .-tff  charges  In 
the  nature  of  a  tw>rlzoyital  tariff  for 
all  cases.  Often,  whet4  the  parties 
are  poor  and  the  matter  in  contest  Is 
small,  counsel  receive  but  very  In- 
adequate compensation  for  their  ex- 
ertion of  body  and  mind;  and  for  my- 
self I  know  that  for  some  of  the  most 
severe  labour  of  my  professional  life 
I  have  been  the  least  well  paid.  In 
other  oases,  where  the  parties  are 


wealthy,  and  tbe  sum  In  controversy 
large,    they    will    receive   a  tenfold 
greater  compensation  for  perh&ps  a 
tithe  of  the  same  labour.     In  some 
oases  the  whole  sum  In  dispute  would 
be  poor  compensation.    In  others,  five 
per  cent,  of  It  will  be  very  liberal 
Hence,  In  all  cases,  professional  com- 
pensation Is  gauged  not  so  much  by 
the  amount  of  the  labour,  as  by  tbe 
amount  in  controversy,  the  ability  of 
the  party,  and  the  result  of  the  ef- 
fort.    The  above  quotation  was  com- 
mented npon  and  explained  in  Ste- 
vens V.  Efllsworth,  95  Iowa  231.  241, 
63  NW  688,  where  the  court  said: 
"That  case  dealt  with  the  qneation 
of  the  compensation  of  an  aoditor, 
who  was  an  officer  of  the  court,  and 
for  whom  no  fees  were  prescribed. 
What  is  said  as  to  professional  serv> 
Ices  la  in  the  way  of  an  UlustratloiL 
and  we  do  not  understand  the  learned 
Justice  to  say  that  the  ability  of  a 
party  to  pay  may  enhance  the  tact 
of  a  reasonable  compensation  for  a 
service,  but  he  makes  a  reference  to 
the  profession,  which  Is  true,  and  ha 
spesKS  of  cases  In  which  the  parties 
are  wealthy,  and  the  amount  m  con- 
troversy large,'   where  the  greater 
fees  are  paid.   The  thought  seems  to 
have  been  that,  with  that  class  of 
clients,  cases  are  found  where  large 
fees  are  Justified  because  of  the  ac- 
tual value  of  the  services  rendered. 
We  think  no  court  has  ever  said  that, 
with  the  facts  the  same,  a  reasonaUe 
compensation  for  a  professional  serv- 
ice for  a  poor  man  Is  worth  leas  than 
the  same  service  for  a  rich  man.  It 
is  likely  true  that  less  Is  often  taken 
from  the  poor  than  from  the  rich,  but 
the  reason  Is  not  because  of  a  differ- 
ence In  what  the  service  is  reason- 
ably worth,  but  because  of  a  disposi- 
tion of  professional  persons  to  charge 
less  in  such  cases,  even  to  the  extent, 
in  some  cases,  of  making  a  rratufty, 
or  a  mere  trine.    The  practice  Is  to 
be  commended,  but  not  under  a  rule 
that  they  may,  while  thus  giving  to 
one,  take,  because  of  that  fact,  from 
another.    If  It  is  tbe  rule  that  fees 
may   be   enhanced   because   of  the 
wealth  of  the  client,  we  do  not  see 
why.  In  a  case  where  tbe  client  is 
poor,  that  tbe  fact  may  not  be  shown 
to  lessen  the  compensation,  and  such 
a  rule  has  never  obtained." 

9m.  Ward  V.  Kohn.  68  Fed.  461,  7 
OCA  814. 

88.  Clark  v.  Bllsworth,  104  lowm 
442,  73  NW  1023. 

M.  CterrlsuB  v.  Otlhert.  4  KrL 
1001. 

88.   See  Infrat  864. 

8&  Reld  V.  Warren  Impr.  Cou,  17 
Cal.  A.  746,  121  P  634;  HcUannomy 
V.  Chicago,  etc.,  R.  Co..  167  111.  4»7. 
47  NB  712;  Gilbert  v.  Lloyd,  178  IlL 
A.  436;  Dlnkelsplel  v.  Pons,  11»  La. 
236,  43  S  1018. 

[a]  Thm  fees  of  osanssl  MpoiMtsd 
by  an  absent  debtor  must  be  fEmd  hy 
the  coifft  -.Ellery  v.  Oouvemeur.  3 

Mart.'  (La.)  606. 

87.  Union  Ins.  Co.  Van  Rens- 
selaer, 4  Paige  (N.  T.)  86;  Bowling 
V.  Scales,  1  Tenn.  Ch.  618.  Bat  see 
Reynolds  v.  McMillan,  63  HI.  4S.  47 
(where  It  was  said:  "Infants  are  the 
peculiar  care  of  chancery,  and  courts 
should  not  hesitate  to  protect  them 
against  exorbitant  fees"). 


Si>r  later  oases,  derelopmsBts  and  ohanffes  In  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  nnnabar. 
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bis  fees  are  taxed  as  part  of  the  eratSi  and  are 
little  more  than  nominal  fees.'^ 

AmouLt  of  retainer.  On  an  iasne  as  to  what  is 
a  reasonable  sum  to  be  ehar^d  by  an  attorney  as  a 
retainer  the  ability  and  reputation  of  the  attorney,'" 
the  extent  of  his  practice,*"  the  probability  of  the 
retainer  interfering  with  his  relations  to  other 
pers(Hia/^  the  magnitude  and  nature  of  the  >nisi- 
ness,*'  and  the  probability  of  the  business  bringing 
him  a  large  remuneration  from  the  client  retaining 
him  are  to  be  considered.*^  If  his  retainer  is  gen- 
ersl,  including  all  business  of  the  client  for  a  stated 
period,  the  pertinent  considerations  are  different 
from  those  resulting  from  an  employment  for  a 
single  ease.*^ 

332]  (b)  Bight  to  Intersst  An  attorney 
suing  to  eoUeet  compensation  for  services  cannot 
recover  interest  on  unliquidated  demands  either  for 
fees  or  costs,*"  interest  running  in  such  oases  only 
from  the  date  when  the  attorney's  claim  for  com- 
pensation has  been  reduced  to  judgment.^'  It  has 
been  held,  however,  that  the  allowance  of  interest 
in  snefa  a  ease  is  discretionary,*'  and  interest  will 
be  allowed  on  money  due  where  the  client  was  able 
to  determine  the  amount,  although  the  attorney 
may  have  claimed  a  greater  sum  than  was  aetnally 
dne.^   When  the  amounts  are  liquidated,  interest 


on  the  fee  runs  from  the  time  the  same  becomes 
due  or  from  the  time  of  demand  for  payment,  and 
on  disbursements  from  the  time  when  the  money 
was  paid  out.*"  The  fact  that  the  contract  recog- 
nized that  the  parties  might  not  by  agreement  be 
able  to  arrive  at  a  sum  certain,  and  provided  a 
method  for  fixing  the  amount  in  case  of  disagree- 
ment, makes  the  sum  none  the  less  certain  in  legal 
ctmtemf  lation."* 

On  the  termination  of  the  relation  of  attorney 
and  client  the  former  at  once  becomes  entitled  to  be 
paid  for  his  services,  and  in  default  thereof  inter- 
est accrues  from  that  date.<^^ 

333]  (2)  Statatory  Begnlations.  Where  the 
legislature  by  a  special  act  adjusts  the  claims  of  at- 
torneys employed  in  some  particular  proceeding,  it 
withdraws  from  the  court  the  question  of  reason- 
able value,*'  and  it  also  supersedes  an  express  eon- 
tract  to  pay.'*  Such  special  acts  are  of  rare  ooonr- 
renee,  but  in  most  jurisdictions  there  are  general 
aets  specifying  certain  amounts  to  be  taxed  against 
the  losing  party  to  a  lawsuit,  and  one  item  of  the 
oosts  thus  taxed  is  an  attorney's  fee.  These  statu- 
tory regulations  do  not  limit  the  amount  of  an  attor- 
ney's recovery  on  a  quantum  memit,  and  an  attor- 
ney is  entitled  to  a  reaaonaUe  eompenaation  for  bis 
services  r^rdless  of  the  amount  mad  by  statute.** 


C14. 


Yourie  v.  Nelaon,  1  Tenn.  Ch. 


39.  Blair  v.  Columbian  Plreproof- 
Ins  Co..  191  Maas.  333,  77  NB  782. 

40.  Blair  V.  Columbian  Plreproof- 
ing  Co..  191  Mass.  333,  77  NE  762. 

41.  Blair  v.  Columbian  Flreproof- 
ing  Co.,  191  Maas.  3X3.  77  NE  762; 
Kelley  v.  Rlcbardson,  69  Mlcb.  430, 
442,  37  NW  614  (where  the  court 
said:  "The  employment  means  that 
he  becomes  professionally  Informed 
concerning  private  affairs  of  his  cli- 
ent, which  he  has  no  rtsht  to  reveal, 
and  that  he  has  formed,  perhaps  on 
lone  study,  an  opinion  concerning  the 
rleht  of  his  client,  and  the  beet  rem- 
edy to  enforce  It.  It  means,  further, 
that  be  debars  himself  from  employ- 
ment by  any  other  peraon  concerning 
the  niatters  In  .  controversy.  Any 
standard  of  reward  which  leaves  out 
any  of  these  considerations  would 
be  wrong,  and  operate  as  a  fraud  on 
blm.  If  hie  client  should,  after  get- 
tins  all  theae  advantages,  discharge 
him");  Mellon  v.  Fulton,  22  Okl.  636. 
98  P  911.  19  LAAN8  980. 

4B.  Bfalr  v.  Columbian  Flreproof- 
Ing  Co..  191  Mass.  831.  77  NB  762. 

48.  Blair  v.  Columbian  Fl reproof- 
ing Co.,  191  Haas.  333,  77  NE  762. 

44.  Blair  v.  Columbian  Flreproof- 
Ins  Co.,  191  Mass.  S33,  77  NB  762. 

[a]  Am  MUHul  ecmnsel  fee  cannot 
t>e  charged  under  a  general  retainer. 
Tates  V.  Shepardson,  27  Wis.  238. 

45.  Colorado  Coal,  etc.,  Co.  v. 
John,  5  Colo.  A.  213.  38  P  399;  Gallup 
V.  Perue.  10  Hun  (N.  T.)  525-  Hadley 
V.  A.yreB,  12  AbbPrNS  (N.  T.)  340: 
Whlteway  v.  Newfoundland,  6  New- 
foundl.  414  [rev  on  other  grounds  6 
X^ewfouodl.  482]. 

ZstsMrt  as  damag—  eee  Damages 
ri«  Cyc  88]1  Interest  [28  Cyc 
14961. 

[a]  Oa  a  ntttnal,  mnaiaf,  uall- 
«wdaM  aoootut  between  attorney 
and  client  the  attorney  Is  not  en- 
titled to  Interest  on  charges  for  serv- 
ices not  llqulda^  by  the  fee  bill, 
nor  by  agreement,  and  the  amount 
of  which  was  tmly  ascertained  on 
Mnfllcting  evidence  at  the  trial,  and 
for  which  no  time  of  payment  was 
fixed.  He  may  be  allowed  Interest  on 
disbursements,  but  only  after  de- 
mand. Hadley  v.  Ayres,  13  AbbPrNS 
tN.   T.)  240. 

46.  L^oulflvllle  Oas  Co.  v.  Hargts, 
as  8W  94<.  17  KyL  1190,  82  SW  86, 
83  SW  790.  IB  Kyi  869. 

[•  C.  j.-481 


47.  Grlbble  v.  Ford,  (Tenn.  Ch.  A.) 
52  SW  1007. 

[a]  Open  aooowat. — Where  the  at- 
torney's lien  was  In  the  form  of  an 
open  account,  allowance  of  interest 
was  held  to  be  discretionary  In-  the 
court.    Oaylord  v.  Nelson,  7  KyL  821. 

48.  Council  V.  Hlzon,  11  Oa.  A. 
818,  76  SE  603. 

48.  Mygatt  v.  Wilcox,  46  N.  T. 
306.  6  AmR  90:  Adams  v.  Fort  Plain 
Bank,  36  N.  Y.  2o5  [rev  23  HowPr 
(N.  T.)  45];  Rexford  v.  Comstock,  3 
NTS  876;  Remington  v.  Eastern  R. 
Co.,  109  Wis.  154,  84  NW  898.  86  NW 
321;  Whlteway  v.  Newfoundland.  6 
Newfoundl.  414  [rev  on  other  grounds 
6  Newfoundl.  482]. 

[a]  Tader  the  XUlaols  sUtat*  no 
Interest  is  recoverable  unless  there 
1b  not  only  money  due  plaintiff,  but 
also  money  withheld  by  defendant 
"by  an  unreasonable  and  vexatious 
delay  of  payment."  Levlnson  v. 
Sands,  74  111.  A.  273. 

[b]  Allowed  esir  oa  amowat  dm*. 
—In  an  action  against  an  attorney  to 
recover  money  collected  Interest 
should  only  be  allowed  on  the  amount 
which  was  actually  due  to  the  client. 
Hover  v.  Heath,  3  Hun  (N.  Y.)  888. 
6  Thorn ps.  A  C.  488. 

[c]  Wliere  as  attomer's  fee  had 
been  flsed  tj  a  referee,  by  agreement. 
It  was  not  error  to  allow  interest  on 
this  amount  at  the  same  rate  that 
the  client's  Judgment  bore  interest. 
Whitney  v.  New  Orleans,  64  Fed.  614, 
4  CCA  521. 

[d]  Where  ui  atternay  beoomes 
entltted  to  -flftr  pev  emt  of  a  oon- 
demnatlon  award  when  made,  he  also 
becomes  entitled  to  Interest  on  that 
sum  as  Incidental  to  the  same  until 
tt  la  paid.  Matter  of  Bd.  of  St.  Open- 
ing, etc.,  128  App.  Dlv.  482,  112  NTS 
R46  [aff  194  N.  T.  645  mem.  87  NE 
1118  mem]. 

6a  Council  V.  Hlxon.  11  Ga.  A. 
818,  76  SB  60S. 

8X.  Com.  V.  Terry,  11  Pa.  Super. 
647. 

sa.  Julian  V.  State.  182  Ind.  68, 
NB  690.  But  see  Oundv  v.  John- 
stone, 48  Can.  S.  C.  616  Tdlsm  app 
Ont.  L.  121.  4  OntWN  121,  23  OntWR 
101]  (holdtntr  that  the  snectal  act  did 
not  relieve  plaintiffs  from  the  neces- 
sity of  complying  with  the  terms  of 
the  Solicitors  Act  and  of  delivering 
an  itemised  account  of  all  services 
rendered). 

[a]   Mmomm  vayabx*  to  aitato  ofl- 


cialSi^Attorneyg,  although  offlcere 
of  the  court,  are  not  limited  In  their 
recovery  to  such  amounts  as  the 
state  pays  Its  officials  for  lltte  aerv- 
ices.  Hyde  v.  Moxie  Nerve-Food  Co., 
160  Mass.  559.  36  NE  685. 

[b]  The  amount  allowed  to  a  pro- 
fWMloBal  sbstaMUr  by  sUtute  does 
not  fix  the  proper  fee  for  an  attorney 
who  does  such  work.  Wright  T. 
Union  Cent.  L.  Ins.  Co.,  11  OhS&CF 
181.  8  OhNP  232. 

[c]  What  statate  fforemji^ 
Where  services  were  contracted  for 
and  rendered  in  Ontario,  a  statute  of 
Ontario  controlled  the  charges,  al- 
though the  suit  to  recover  fees  was 
brought  In  Michigan.  Dawson  v. 
Peterson,  110  Mich.  431,  68  NW  24S. 

[d]  In  M9W  Tork,  Code  S  309,  as 
amended  by  L.  (1876)  c  431,  permits 
to  any  party  In  difficult  and  extraor- 
dinary ca^ea,  where  a  defense  has 
been  Interposed,  or  a  trial  has  been 
had,  an  allowance  not  exceeding  Ave 
per  cent.  It  also  permits,  in  an  ac- 
tion for  a  forecloaure  of  a  mortgage, 
a  like  allowance  not  exceeding  two 
and  one-half  per  cent,  and  not  ex- 
ceeding two  hundred  dollars  In  the 
urgregate.  Boelces  v.  Hathom,  78  N. 
T.  828  [aff  17  Hun  87]. 

sa.  Mullan  V.  Clark,  4  Ida.  186.  88 
P  2i7:  Lynch  v.  Pollard.  (Tex.  Civ. 
A.)  62  SW  946.  See  also  Re  Oeddes, 
2  Ch.  Chamb.  (U.  C.)  447;  Ford  V. 
Mason.  :8  Ont.  Pr.  25. 

Id]  In  Tlorlde  acts  of  1909,  c 
5^<wi  2.  4,  regulating  contracts  as 
to  itttorney's  fees,  modify  Gen.  St. 
<1906)  S  3107.  and  require  the  trial 
court  to  adjudicate  the  reasonable- 
ness of  attorney's  fees  allowed  for 
collection  of  notes,  although  a  spe- 
cific fee  has  been  contracted  lor. 
Cooper  Grocery  Co.  v.  CItliens'  Bank, 
etc.,  Co.,  62  Fla.  142,  56  S  436. 

[b]  BrltlA  Oolsmhla  WoAmeB*a 
aompensatloa  Act  i  10^  limiting  an 
Attorney's  right  In  his  client's  recov- 
ery to  an  'allowanoe  to  be  .made  by 
the  arbitrator  ;on  application,  pre- 
cludes attorneys  who  sue  In  British 
Columbia  under  that  act  from  claim- 
Iny  any  other  Interest  In  a  recovery. 
Plummer  v.  Great  Northern  R.  Co., 
60  Waah.  814,  110  P  989,  81  LBANS 
1816.  ■ 

M.  Me.— Clay  v.  Moulton,  70  Me. 
316. 

N.  H.— Smith  V.  Davis.  46  N.  H. 
666;  Wilcox  v.  Bowers,  86  N.  H.  878. 
N,  J.-^Strong  T.  Mundy,  68  N.  J. 
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The  limitation  of  the  legal  fee  is  for  the  pnrpoae  of 
r^^latiiig  the  costs  for  eounsel  fees  between  the 
partiee,  and  not  ibe  compensation  to  be  allowed 
between  attorney  and  client.""  In  other  words  the 
clerk  of  the  court  cannot  tax  against  the  losing  party 
in  a  suit  fees  other  than  those  preseribed  by  statute. 
Bnt  eontraets,  express  or  implied,  made  between  an 
attorney  and  his  client  for  fees,  are  not  limited  as 
to  amount,  and  may  be  enforced  in  the  same  way 
as  other  contracts."* 

niesal  fees  in  cost  bilL  It  is  generally  made  a 
misdemeanor  subject  to  penalty  for  an  attoniey 
to  chaige  and  receive  ill^al  fees  in  a  bill  of  costs."' 
It  is  held  that  tbe  act  of  receiving  illegal  fees  is  one 
of  official  misconduct;''*  but  only  one  penalty  can 
be  exacted  for  several  unlawful  charges  in  the  same 
bill."'  These  rules  apply  only  to  ehai^es  for  such 
items  as  are  fixed  by  statute  and,  where  the 
statute  exacts  no  penalty,  tbe  illegal  fees  cannot  be 
recovered  back."*  Where  the  rate  of  compensation 
for  attorneys  and  counselors  is  cbanged  by  the  leg- 
islature during  the  progress  of  a  suit,  the  costs  of 
sneb  suit  are  to  be  taxed  aeeording  to  the  Btatnte 
in  force  at  its  terminatlML" 

334]  0.  DlTision  of  Fees  and  Apportionment. 
Attorneys  who  jointly  undertake  to  prosecute  or  to 
defend  a  lawsuit  are  entitled,  in  the  absence  of  any 
agreement  to  the  contrary,  to  sbare  equally  in  the 
compensation."'  Neither  can  charge  the  other  for 
extra  services,"'*  and  mere  neglect  by  one  of  them 
to  discfaa:^  his  duties  will  not  be  an  abandonment 
of  the  contract,  nor  will  it  extinguish  his  claim 
to  me  half  the  proceeds."  Where  two  attorneys  are 


several^  enudoyed  in  a  cause,  eaeh  is  entitled  to 
recover  for  the  reasonable  value  of  his  own  serviees, 
in  the  absence  of  any  different  contract.  One  is  not 
entitled  in  such  a  ease  to  recover  severally  one  half 
of  the  value  of  the  services  of  both  attorneys."* 
In  snob  a  case  the  court  will  not  undertake  to  ac- 
curately separate  the  services  performed  by  eaeh 
counsel,  but  will  determine  from  all  the  facts  and 
circumstances  what  is  the  fair  value  of  the  SOTviees 
sued  for."^  So,  where  successive  attorneys  have 
appeared  in  s  case  at  different  times,  their  fees 
will  be  apportioned  in  proportion  to  their  services.** 

A  contract  to  dlTlde  fees  is  subject  to  the  rules 
applicable  to  contracts  gmerally.^'  The  terms  of 
the  contract  determine  the  right  to  claim  a  division 
of  the  fees.^**  The  fact  that  one  does  substantially 
all  the  work  will  not  entitle  him  to  more  than  tbe 
agreed  proportion  where  the  other  is  ready  and 
willing  to  serve  whenever  called  upon.*'  It  is  im- 
material whether  the  client  knew  of  the  contract 
between  the  attorneys  or  not,  or  whether  he  had 
any  connection  with  it."  Where  one  of  several  at- 
torneys jointly  employed  dies  after  judgment  has 
been  obtained  in  tlie  trial  court,  but  before  affirm- 
ance on  appeal,  his  representative  is  entitled  to  his 
sbare  of  the  fee  without  diminution.'* 

The  existence  of  a  general  custom  aa  to  division 
of  fees  under  certain  circumstances  may  be  shown.'* 
335]  D.  Proceedings  to  Recover  Oompenss- 
tlon — 1.  Snmmary  Proceedings.  In  ordinary  cases 
an  attorney  cannot  have  relief,  in  order  to  compel 
payment  of  his  fees,  by  an  order  in  the  cause  in 
which  they  are  earned,  as  he  has  an  adequate  rem- 


Eq.  8S3,  SI  A  911  [rev  52  M.  J.  Eq. 
744.  n  A  822].  „  ^„ 

N.  T. — Gallup  V.  Penie,  10  Hun  625; 
Adams  V.  StevenB,  26  Wend.  461. 

Pa. — Poster  v.  Jack,  4  Watta  884; 
Gray  v.  Brackenrldge,  2  Penr.  ft  W. 
76  [overr  Mooney  v.  Lloyd.  6  Serg. 
ft  R.  412];  Delaware  Ins,  Co.  v.  Oli- 
ptn,  1  Binn.  601;  Brackenrldse  v.  Mc- 
Farlane.  Add.  49. 

Va. — Tates  v.  Robertson.  80  Va. 

as.  atrons  V.  Mundy,  62  N.  J.  Bq. 
SIS,  31  A  Sll  [rev  52  N.  J.  BH|.  744, 
SO  A  822];  Adams  v.  Stevens,  26 
Wend.  (N.  T.)  461,  465  (where  the 
court  said:  "It  Is  supposed,  however, 
that  as  the  f«e-blll  has  fixed  certain 
allowances  for  counsel  fees,  no  great- 
er comp«nsatlon  than  Is  there  speci- 
fied can  b«  recovered  as  between  so- 
licitor and  client.  But  such  has  not 
been  the  conatruotlon  of  the  law  of 
this  state,  flxlns  a  tariff  of  fees  from 
time  to  time.  The  counsel  fees  specl- 
fled  In  the  statute,  have  always  been 
considered  as  merely  flxlns  the  rate 
of  allowance  of  taxable  costs,  as  be- 
tween party  and  party;  for,  as  Mer- 
lin says,  It  would  be  unreasonable 
for  the  party  who  falls  in  his  cause 
to  have  to  support  the  weight  of  the 
generosity  of  the  adverse  party  to 
his  own  counsel.    Merlin,  tit.  Avocat, 

J 13");  Foster  v.  Jack.  4  Watts  (Pa.) 
34. 

Tales  V,   Robertson,   80  Va. 

See  statutory  provisions. 
Waters    v^  Whlttemore,- 

Barb.  (N.  Y.)  B»3. 

68.    Tanner  v.  Croxall,  17  N.  J.  L. 


se. 

476 
ST. 
6S. 


S3  2. 

eo. 

[a] 


SUte  V.  Andrews.  61  N.  H.  682. 
"The  dtarn  of  an  attoxiMr 
for  Us  aervloes  In  maMag  aatd  Is- 
dorsiaff  a  writ  and  filling  out  the 
summons,  is  manifestly  not  one  of 
those  fees  to  be  received  by  pubUc 
officers  for  their  official  services,' 
which  it  was  the  Intention  of  the 
Legislature  to  limit  and  define  bv 
tbe  enactment  under  consideration.*' 


Wilcox  V.  Bowers.  30  N.  H.  372,  879. 

ib]  m  Mew  ToTk  3  Rev.  St.  (8th 
ed)  p  2389  tit  19  (entitled,  "Of  Brok- 
erage, Stock-Jobbing  and  Pawn- 
Brokers")  I  1,  providing  that  "no 
person  shall  directly  or  indirectly 
take  or  receive  more  than  fifty  cents 
for  a  brokage,  soliciting  ...  or  pro- 
curing, the  loan  or  forbearance,  of 
one  hundred  dollars  for  one  year," 
does  not  apply  to  an  attorney  at  law 
who  renders  services  in  procuring  a 
loan  for  a  client.  Epstein  v.  Htxl- 
getts,  4  Misc.  272,  273,  24  NTS  187 
[afl  6  Misc.  635  mem,  36  NTS  1141 
mem]. 

ei.   RawvoD  V.  Pwter,  9  Me.  119. 

at.  Onondaga  v.  Brlggs,  8  Den. 
(N.  T.)  173. 

es.  Hurst  v.  Durnell,  12  F.  Cas. 
No.  6,928,  1  Wash.  C.  C.  488;  Henry  V. 
Bassett,  76  Mo.  B9. 

[a]  msn  s«T«na  attonMn.xp- 
MiSB»a  tta  Is^sMta  of  OM  liXtMt 
In  a  proceeding  before  the  surrogate, 
only  one  allowanoe  should  b«  granted 
to  all,  and  the  amount  should  be 
property  apportioned  among  them. 
Matter  of  Lockman.  4  AbbNCJas  (N. 
T.)  173. 

ee.    Henry  v.  Bassett,  76  Mo.  89. 
es.    Henry  v.  Bassett,  75  Mo.  89. 
ee.    MacDonald    v.    Tlttmann.  96 
Mo.  A.  636,  70  SW  602. 

67.  Eakin  v.  Peeples  Hotel  Co., 
(Tenn.  Ch.  A.)  64  SW  87. 

68.  Beddo  v.  U.  S.,  28  Ct.  CI.  69. 
"  es.  Breed  v.  Berenson,  216  Mass. 
397,  103  NE  937  (where  the  contract 
was  held  unenforceable  on  the 
ground  of  fraud  and  mistake);  In  re 
Evans.  42  Utah  262.  130  P  217  [rev 
reh  22  Utah  866.  62  P  913,  88  AmSR 
794.  63  LRA  962]  (holding  that  a 
contract  between  attorneys,  agreeing 
to  prosecute  an  action  for  negligent 
death  for  a  contingent  fee,  and  a 
brother  of  decedent,  who  was  an  a-t- 
torney,  for  a  division  between  them 
of  the  contingent  fee  was  not  preju- 
dicial to  the  Intareata  of.  the  widow 
and  children  of  daoodent,  and  not  Il- 
legal). 


Oontraot  to  divide  oonVagwrnt  foo 

see  supra  I  316. 

[a]  Agreemeat  by  oozpoimtloit  at> 
tOTBey  to  divide  saurr. — An  agree- 
ment between  two  attorneys  that  if 
one  would  assist  the  other,  a  corpo- 
ration's salaried  attorney,  in  cues 
pending  against  the  company,  the  sal- 
ary would  be  divided  between  them 
is  not  void  as  against  public  policy 
or  good  morals.  White  v.  Polhamns. 
1  NTCltyCt  421. 

70.  U.  8.— Owen  v.  Dudley.  217  U. 
8.  488,  SO  sot  602,  64  U  ed.  861. 

D.  C. — Robertson  v.  Oordon.  »4 
App.  639;  Gordon  v.  Ow3^ir,  S4  App. 
508;  Maddax  v.  Bottineau,  S4  App. 
119. 

m.—Engtlsh  V.  HcC^onnel.  S3  HI. 
613. 

Minn.— <:omatoek  v.  B^dwin,  125 
Minn.  867,  147  NW  278. 

Pa— In  re  MoOee.  SOS  Pa.  690,  6G 

A  776. 

[a]  Vims;  where  an  attoniey.  hav- 
ing a  claim  of  a  third  party  for  col- 
lection, employs  another  attorney  to 
bring  and  prosecute  the  suit  under 
an  agreement  that,  if  successful,  the 
latter 'Shall  receive  one  half  of  the 
fee  to  be  paid  by  the  owner  of  the 
claim,  and  he  falls  In  the  suit,  he 
cannot  recover  any  fee.  If  the  first 
attorney  afterward  brings  and  mac- 
cessfuUy  prosecutes  a  second  milt 
without  bis  assistance.  Ebtgllsta  v. 
McConnel.  28  III.  513. 

71.  :Bundy  v.  McLfOan,  104  Wla. 
263,  80  NW  445. 

73.  Aycock  V.  Baker,  (Tejc.  Ctr. 
A.)  60  SW  278. 

73.  Senneff  v.  Healy,  165  Iowa.  82, 
136  NW  27.  89  LRANS  219. 

74.  Parker  v.  OarUide,  178  IIL  A. 
634. 

[a]  Wbero  a  lawyer  eends  a  olaJbn 
to  aaotHer  lawyer  for  ooUsottoa.  It 

may  be  shown  that  there  pr«vaila  a 
general  custom  of  dividing  the  f«es 
In  the  proportion  of  one  third  to  tbe 
lawyer  sending  the  business  and  two 
thirds  to  the  lawyer  receiving  mneu 
Parker  v.  OarUide,  178  IIL  A. 


For  latar  easesi  davslopawBte  and  ehasfas  In  the  law  sea  onmulatlve  Annotationa,  aama  Utle,  page  and  note  numlMr. 


Digitized  by 


Google 


335-337] 


ATTORNEY  AND  CLIENT 


[6C.J.]  755 


edy  by  aetien  at  law."*  And  in  no  case  will  the 
amount  of  aompeneation  be  determined  in  a  earn- 
mary  proceeding;  that  question  must  be  settled  in  a 
separate  action  at  law.'"  But,  where  the  amount  of 
an  attorney's  fee  is  liquidated/'  and,  where  fae  has 
s  lien  on  some  article  of  value  within  the  control 
of  the  court/*  he  may  resort  to  a  summary  remedy. 
This  remedy,  however,  is  discretionary,  is  always 
a  subsidiary  proceeding  in  the  principal  cause,  and 
must  be  instituted  while  that  cause  ia  still  pending.^' 
In  brief  an  attorney  may  claim  his  fees  out  of 
money  secured  through  his  services  only  when  the 
money  has  come  into  his  possession,  or  when  it 
has  eome  within  the  grasp  of  the  eourt.'*^ 

Agsinst  associate  sttornsjr.  One  attorney  is  not 
entitled  upon  a  summary  application  to  compel  the 
payment  to  him  by  another  attorney  of  a  portion 
of  the  fees  or  of  the  costs  received  in  an  action.'^ 

Afsinst  dtfendant.  A  summary  proceeding  will 
not  lie  to  enforce  an  agreement  whereby  a  (defend- 
ant, as  part  of  a  compromise,  promised  tc  pay  plain- 
tiff's  attorn^  his  costs  and  fee."' 

After  tenninatioii  of  rdation.  The  termination 
by  an  attorney,  without  suffiinent  cause,  of  the  re- 
bttion  of  attorney  and  client  rel^ates  him  to.  ordi- 
nary remedies  to  compel  payment  for  his  aerrices; 


and  the  court  may  not  secure  payment  by  application 
of  any  remedy  dependent  on  the  relation  of  attorney 
and  client."' 

[$  336 j  2.  Actions  for  Oompoiaatioii-Hi.  Fom 
of  Action.  As  an  attorney's  claim  for  fees  arises 
ex  contractu,  the  proper  form  of  action  by  which 
to  enforce  payment  is  assnmpsit  ^*  or  book  account.^ 
This  remedy  being  ordinarily  adequate,  some  special 
circumstances  must  be  present  in  a  cause  to  give 
equity  jurisdiction,^  as  where  the  agreement  be- 
tween the  parties  amounts  to  an  equitable  assign- 
ment,*^ or  where  an  accounting  of  the  mon^  real- 
ized is  contemplated.*"  Where  moneys  to  which 
the  attorney  is  equitably  entitled  have  come  into 
the  hands  of  the  dient,  the  former  may  sue  as  for 
money  had  and  received.*^  But  there  can  be  no 
recovery  on  the  ground  of  money  had  and  received 
for  use  of  another  where  the  money  was  paid  and 
received  as  the  money  of  the  one  receiving  it.*" 

337]  b.  Tims  to  Sue."  Where  an  attorney 
acts  under  a  general  retainer,  the  oontract  is  gener- 
ally ecmsidered  an  entire  one,  and  the  rij^t  of 
aetion  for  cmnpensation  does  not  arise  nntdl  the 
IMWoeecKngs  have  been  brought  to  some  coneln- 
aion,  and  the  relation  of  attorney  and  client  has  been 
terminated."'  The  circumstances  may  be  such,  how- 


7S.  Hd. — strike's  Case.  1  Bland  67. 
Hiss.— Push  V.  Dors«r,   16  Mlas. 

■  Nebr.— Williams  v.  Miles,  68  Nebr. 
85U  89  NW  466. 

N.  T. — Lynch  v.  WUlard.  6  Johns. 
Ch.  S42 ;  HatUr  of  Southwlck,  1 
Johns.  Ch.  22.  _  „  ■ 

Pa.-rSe7bart  v.  Balem  Tik,  22  Fa. 
Super.  459. 

TiBL  Ky. — Foot  V.  Culbertsonj  8.Ky 
It  62. 

Nebr. — Baldwin  v,  Foaa,  16,  Nebr. 
80.  19  NW  496  [aff.reh  16  Nebr.  298, 
■  20  NW  348]. 

N.  J.— Black  V.  Black,  92  N.  J.  Eq. 
74;  Campbell  v.  Terney,  7  N.  J.  L.  J. 
189 

N.  T. — Matter  of  Winkler,  154  App. 
Dlv.  588.  119  NTS  755;  Sciirlever  v. 
Brooklyn  Heights  R.  Co.,  49  App.  DIv. 
629,  63  NY8  217  (mod  39  Misc.  146, 
61  NTS  644.  8901:  Lorliyird  v.  Rob- 
Inaon.  2  False  276;  In  re  Southwlck, 
1  Johns.  Ch.  22.  „ 

Tonn. — Ex  p.  Smithson,  108  Tenn. 
*42.  67  SW  864. 

Wash.— McRea  v,  Warehlme^  49 
Wash.  194.  94  P  HtlllDan  V.  mU- 
man.  42  Wash.  696,  86  P  81.  114  Am 
SR.  125. 

77.  Gordon  v.  Gordon,  6  KyL  439; 
Ooddard  V.  Stiles,  90  N.  T.  199;  Dlm- 
Iclc  V-  Cooley.  3  NTClvProc  HI;  Mat- 
ter of  Halsey,  IS  AbbNCas  (N.  T.) 
S68^  Hoes  V.  Halsey,  2  Dem.  Surr. 
<N.  T.y  677;  Croft  v.  Hicks,  26  Tex. 

ik.  Brown  v.  New  York,  9  Hun  (N. 
T.)  See  Infra  It  408-410. 

n.  Nolait  V.  Taylor,  12  ha..  Ann. 
301.- 

8Qk  Seybert  v.  Salem  Tp.,  22  Pa. 
Super.  469. 

SI.  Haygood  v.  Haden.  119  Ga. 
4S3.  46  SS  626;  Dailey  v.  Welltrock. 
66  Xpp.  Div.  523.  72  tlYS  848;  Matter 
of  CsLttus,  42  App.  Div.  134,  59  NTS 
55  <wbere  the  court  held  that  the 
T«jh,Hon  of  attorney  and  client  did 
Ist  between  two  attorneys  .en- 
In  an  accounting  proceedlns, 
_    to  Justify  a,  summary  applica- 
tion te  compel  the  refunding  of  mon- 
ev>:  "Taylor  v,  lK>ng  Island  R.  Co., 
38  AX>P.  Div.  696,  56  NTS  665,  6  NT 
Axi^^Ls  341  Irev  26  Misc.  11.  68  NTS 
830.  28  NTClvProo  .118,  6  NTAnnCas 
334*).  And' sed  supra  i  286  text  and 
note  64. 

ra]  Aa  attorn«r  wbo  la  Olaoliarrsd 
KfCMT  tb*  ooniineaaaasnt  of  a  suit 
OAnnot^  by  rule  to  show  cause,  secure 
p&y-ment  of  fesa  out  of  moneys  In  the 


hands  of  -  the  attorneys  who  try  the 
case.  Seybert  v.  Salem  Tp.,  22  Fa. 
Super.  469. 

68.  Schrlevar  v.  Brooklyn  Helxhts 
R.  Co..  49  App.  Div.  C2>.  68  NTS  217 
[mod  30  Misc.  146.  61  NTS  644.  890, 
30  NYCivProc  67J. 

83.  Barnum  v.  Burllnsame,  154 
App.  Div.  897.  188  NTS  829. 

84.  U.  S.— Law  v.  Ewetl,  14  F.  Cas. 
No.  S.127,  .SiCranch  C.  C.  144.  . 

Ala.— Statai  Bank  v.  Martin,  4  Ala. 
616.  ■ 

Ark. — ^Weil  v.  Pinneran.  70  Ark, 
609.  69  SW  810. 

Del. — Bayard  v.  McLane,  S  Del. 
139;  Rogers  v.  Randel,  2  Del.  499; 
Stevens  v.  'Monges,  1  Del.  127. 

Md.— Calvert  v.  Coxe.  1  Gill.  96. 

Mo. — Harrison  v.  Hurphy,  106  Mo. 
A.  465,  80  SW  724. 

N.  T. — Martin  v.  Camp,  161  App. 
Div.  610.  146  NTS  1041;  Crosby  v. 
Kropf,  33  App.  Div.  446.  54  NYS  76; 
Stevens  v.  Adams,  23  Wend.  67  [aft 
26  Wend.  451]. 

Pa. — Thompson  v.  Boyle,  85  Pa. 
477;  Thomfpson  v.  Minor,  36  Legint 
244. 

AMwnpalt  feMzaUjr  see  Assumpsit 

j  9  et  seg. 

SB.  See  Accounts  and  Aeoounting 
I  234  note  10  [a]. 

86.  Smith  V.  Wright,  168  iio.  A. 
718,  134  SW  683;  Holmes  v.  BelL  1S9 
App.  DIv.  4G6,  124  NTS  201  [all  200 
N.  T.  586  mem,  94  NE  1094  meml; 
Lynoh  v.  Wlllard.  6  Johns.  Ch.  <N. 
T.)  842;  Warner  v.  Hoffman,  4  Edw. 
(N.  T.)  381;  Willis  v.  Crawford,  38 
Or.  622,  68  P  63  LRA  »04  Jreh 

den  18  Of.  623,  64  P  866,  68  LRA 
904]. 

[a]  A«MUom  talUlbr  •»  atter- 
ney  has  btfen  allowed,  thus  enabling 
him  to  ■  recover  directly  from  an 
estate  Jn  equity,  where  both  admlnts- 
trators'were  insolvent  atid  one  had 
also  removed*  from  the  state.  Coop- 
wood  V.  TOkllaoe.  12  Ala.  790; 

[b]  OiAttMUar  parauat  br  vaar< 
dian. — An  aCtomey  failed.  In  a  bill  in 
equity,  to  oompel  a  second  guardian 
to  pay  for  services  rendered  an  estate 
while  it  was*  under  the  management 
of  a  former'  guardian.  PuKh  v.  Dor- 
sey,  16  Mies.  879. 

[o]  SpMttfte  pegfonnaaoe— dV  An 
agreement  to  pay  part  of  the  verdict 
recovered  to  the  attorney  employed 
will  not  be  specifically  enforced  (Mil- 
ler V.  Newell,  20  S.  C.  123.  47  AmR 
833);  but.  '(2>  under  a  similar  agree- 
ment, to.  ooDTar  a  portion  of  th« 


land  recovered  by  suit,  specific  per- 
formance will  be  decreed,  for  the 
contract  comes  within  the  general 
scope  of  equity  jurisdiction  (Cockrlll 
V.  H:indi.'rs,  (Ark.)  R  SW  831;  Howiird 
v.  Throckmorton,  4K  C:il,  4K2;  Chest<?r 
V.  Jume!.  125  N.  V.  237,  26  NE  237 
[yev  2  SIlv.  Sup.  iri9.  5  NYS  809]; 
M:irliti  V,  Plait,  .I  NYSt  284). 

87.  DeerinK  v.  .Schreyer.  171  N,  Y. 
4tl,  64  NK  179  [mod  58  App.  Dlv. 
312,  68  NY.S  101.')];  Bennett  v.  Dono- 
Vlin.  H3  App.  Div.  95,  S2  XYS  506. 

Enforcement  of  eqaltable  assign- 
ments see  As-slRnments  gfl  203.  20S. 

88.  Heinieit  v.  Donovan,  83  App. 
Div.  95.  82  NYS  500. 

89.  Ilurrinon  v.  Murphy,  106  Mo. 
A,  405,  80  SW  724;  Fli\nnery  v. 
Gelger.  46  Mi.sc.  619.  92  NYS  7S5. 

ra|  Where  a  cliant  collects  fees 
Wlonging  to  an  a.ttomey,  ttit^  latter 
may  m:niilain  an  uLctlon  for  them  as 
for  money  had  and  received.  Union 
Mut  L.  Ins.  Co.  V.  Buchanan,  100 
Ind.  63. 

Mk  Miner  v.  Mclntyre.  172  111.  A. 
282  {holding  that,  where  an  attorney 
reoetves  less  than  his  agreed  fee  on 
compromising  a  suit  therefor  against 
his  client,  the  client  claiming  to  be 
liable  to  another  attorney  lor  the 
balance  of  the  agreed  fee,  the  money 
is  paid  and  received  as  money  of  the 
Orat  attorney,  and  the  other  cannot 
recover  from  him  as  for  money  had 
and  received  for  such  other's  use). 

91.  Wmftwtlftn  of  aetion  see  Dlml- 
tationa  of  Actions  [26  Cyc  1081]. 

9S.  ArlLr^Phelps  v.  Patterson,  26 
Ark.  186;  Fepno  v.  English,  22  Ark. 
170. 

Cal.— Hancock  v.  Pleo,  47  Cal.  161. 

Colo.— Wells  v.  Gilpin,  19  Colo.  806. 
85  P  646;  Zjeltenadorfer  King,  T 
Colo.  436.  4  P  ST.       ^    ^       „^  „ 

III. — Meyer  •  v.  McCumber,  75  nt 
A.  119 

Mass. — BU9t  V.  Lawton,  -  7  Allen 
274.  83  AmD  683. 

Mich. — Walbrldge  v,  Barrett,  118 
Mich.  438,  76^NW  973. 

Miss.— Hony  Springs  v.  Manning. 
66  Miss.  380;  Johnson  v.  Fyles,  19 
Miss.  189.  ,  .  „ 

N,  T.— Bathgate  v.  Hasklns,  69  N. 
T.  533  [rev  6  Daly  3611;  Martin  v. 
Camp,  161  App,  Div.  610  146  NTS 
1041;  Gustlne  v.  Stoddard.  28  Hun  99; 
McCrea  v.  Scofleld.  86  NTS  10;  Ad- 
ams V.  Ft.  Plkln  Bank,  28  HowPr 
46  [rev  on  other  grounds  86  N.  T. 
2661. 

rih^Uattem  v;  McDiTltt,  lis  Fa. 
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ever,  as  to  entitle  an  attorney  to  compensation  from 
time  to  time,  for  the  services  rendered,  unless,  by 
the  agreement,  a  fixed  sum  has  been  stipulated  for 
eondncting  the  proceedings  to  the  termination.^** 
And  it  may  be  shown  that  separate  steps  of  a  single 
proceeding  were  taken  under  separate  contracts,  in 
which  case  the  cause  of  action  is  complete  as  soon 
as  each  contract  has  been  performed." 

Premature  termination  of  relation.  Where  there 
is  no  specifd  agreement  which  prevents  the  death  of 
either  party  frcHn  terminating  the  relation,  the  right 
of  action  accrue  at  once  upon  the  death  of  either 
attorney  or  client.'*  So  where  the  contract  of  em- 
ployment is  violated  by  the  client,"'  as  by  the  wrong- 
ful discharge  of  the  attorney,"'  or  where  unforeseen 
circumstances  ari^  which  render  it  impossible  for 
the  attorney  to  carry  out  his  agreement,*^  a  right 
of  action  at  once  accrues  in  fais  favor.  Prematare 
commencement  of  snit  vill  not  bar  a  snbseqaent 
action-.** 

338]  c.  Ooaditlons  Precedent.  In  some  juris- 
dictions it  is  provided  that  attorneys  and  solicitors 
sh^l  not  commence,  or  maintain,  any  suit  for  re- 
covery of  any  fees,  charges,  or  disbursements  until 
the  ezpiratioii  of  one  month  or  more**  after  Uiey 


402,  «  A  88:  Foster  v.  Jack,  4  Watts 
334;  Tarr*s  Est.,  81  Pa.  Co.  868. 

Vt. — Noble  V.  BellowSL  68  Tt.  627. 

Knar.— NIohollB  v.  Wilson,  11  M.  ft 
W.  106,  162  Reprint  784. 

Ont. — Llsare  v.  Dawson.  32  U.  C. 
Q.  B.  237. 

Que. — Moloney  Fitsserald,  3  Que. 
1..  381:  Loran^er  v.  FlUatrauIt,  2 
Que.  Super.  SB6;  Atwell  v.  Browne,  » 
LCJur  166. 

[a]  w^Ttwyy  of  oonclnrtoii^<  1 ) 
The  ordinary  end  to  which  they  are 
brought  le  the  entry  of  final  Judg- 
ment: but  It  le  flufflclent  If  the  suit 
has  been  terminated  by  settlement 
out  of  court.  Walbrldge  v.  Barrett, 
118  Mich.  433,  76  NW  973;  O'Farrell 
V.  Reciprocity  HlQ.  Co.,  4  Que.  L. 
198.  (2)  Where,  however.  It  liad 
been  stipulated  that  the  attorney 
should  proceed  to  collect  the  Judg- 
ment, the  cause  of  action  for  his 
fees  did  not  accrue  until  the  collec- 
tion had  been  made  (Morgan  v. 
Brown,  12  La.  Ann.  169);  and,  (3) 
where  the  case  was  taken  upon  a  con- 
tingent basis,  the  attorney's  right  of 
action  did  not  accrue  until  success 
was  achieved,  although  the  relation 
had  terminated  long  before  (Bartlett 
T.  Odd  Fellows'  Sav.  Bank,  79  Cal. 
218.  21  P  748,  12  AmSR  139). 

[o]  A  denand  not*  tor  fees  may 
b«  sued  on  before  the  termination  of 
the  proceedings  agreed  to  be  ren- 
dered.  Burke  v.  Dorey.  208  Mass. 
46.  94  NE  291. 

[c]  vsdsr  a  deoM*  xa«nlxlar 
tHaaaXUt  to  pay  al«onMr*s  fMs  om 
Mtara  of  •XMOtkm  WMrtMUd 
against  OefendaAt  for  tlw  tasaUa 
oosts,  the  attorney  is  not  entitled  to 
exact  such  payment  until  after  the 
execution  has  been  Issued  in  the 
county  of  defendant's  residence,  and 
the  full  time  allowed  the  sheriff  for 
finding  defendant  has  elapsed.  Rult 
V.  Nelson,  26  Misc.  238,  66  NTS  56 
tmod  24  Misc.  20.  53  NTS  96]. 

98^.  Sessions  v.  Palmeter,  76  Hun 
268,  26  NTS  1076. 

[a]  Tims  where  an  attorney,  em- 
ployed to  contest  a  will,  prepares  and 
tries  the  case  and  submits  it  for  de- 
cision, he  is  entitled  to  his  compensa- 
tion, without  waiting  until  the  de- 
cision is  actually  rendered,  unless  It 
was  agreed  that  he  should  have  a 
fixed  sum  for  conducting  the  pro- 
ceeding to  the  termination.  Sessions 
v.  Palmeter,  75  Hun  268,  26  NTS 
1076. 

ea.  Ennia  v.  Pullman  Palace  Car 
Co..  165  in.  161.  46  NE  439  [aff  60 
in.  A.  398]:  Adams  T.  Mott,  44  Vt.  269. 


[a]  Vadsr  soiployaieBit  to  attesd 
to  aU  ImalaMa  of  an  eatat*.  the  fee 

for  each  act  of  service  would  be  due 
as  soon  as  each  task  was  completed. 
Jones  V.  Lewis,  11  Tex.  369. 

eC  Campbell  v.  Maple,  106  Pa. 
804;  Stark  v.  Hart,  22  Tex.  Civ.  A. 
648,  66  SW  378. 

OS.  Watson  v.  Columbia  Mln.  Co.. 
118  Oa.  603,  46  SE  460. 

SS.  WeU  V.  Flnneran,  70  Ark.  509. 
69  SW  310;  Dempsey  v.  Dorrance,  151 
Mo.  A.  429,  132  SW  33;  Scheinesohn  v. 
Lemonek,  84  Oh.  St.  424.  96  NE  913, 
AnnCaBl912C  737  and  note;  Mattern 
v.  HcDlvitt,  118  Pa.  402.  6  A  83. 

97>  Warren  Deposit  Bank  v.  Bar- 
clay, 60  SW  863.  22  KyL  1666. 

tS.  Porter  v.  Ruckman,  38  N.  T. 
210. 

89.  Berry  v.  Andruss,  3  U.  C  Q., 
B.  O.  S.  S4S  (holding  that  a  lunar, 
and  not  a  calendar,  month  Is  neces- 

^[ai'  b  ir*w  Bmaswiek  (1)  3  Jac. 
I  c  7,  requiring  the  delivery  of  an 
attorney's  bill  of  costs  befors  action 
is  brought.  Is  in  force  (Kerr  v.  Burns, 
9  N.  B.  804;  James  v.  McLean,  8  N. 
R  164):  but  (2)  2  Geo.  II  c  28.  re- 
quiring delivery  a  month  before  ac- 
tion is  commenced.  Is  not  (James  v. 
McLean,  supra). 

[b]  Wk«T«  one  attoney  saes  an- 
other, It  is  not  necessary  to  deliver 
a  bill  one  month  before  action.  But, 
under  8  Jac.  1,  a  bUl  must  be  deliv- 
ered at  some  time  before  action.  In  a 
case  where  the  business  done  is  not 
agency  business,  but  as  for  any  other 
client.  Draper  v.  Beasley,  8  u.  C  Q. 
B.  260. 

1.  Gundy  V.  Johnstone,  48  Can. 
S.  C.  616  [dism  app  28  Ont.  L.  121,  4 
OntWN  121,  23  OntWR  lOl]  (holding 
that  the  bill  must  be  itemised,  al- 
though a  special  act  fixes  the  sum 
as  between  the  litigant  parties) ; 
Stanton  v.  McLean,  9  CanLJ  801;  Bx 
p.  Philips.  26  N.  B.  178;  Scane  v. 
Duckett.  3  Ont.  870. 

fa]  The  etenre  for  eaoh  itom 
mast  be  stated.^ — Gould  v.  Ferguson, 
29  Ont.  L.  161.  4  OntWN  1498. 

[b]  It  Is  not  neoessary  to  dellTor 
a  taxed  Mil  before  bringing  an  ac- 
tion.   Jack  V.  Clewes.  6  NTB.  087. 

fl.  Norrls  v.  Bacon.  1  Vem.  Ch. 
312.  23  Reprint  490. 

[a]  The  attoneys  who  oemmenoe 
the  aotlon  mast  sigs  the  bill  deliv- 
ered. Where,  therefore,  three  attor- 
neys, composing  a  firm,  commenced 
the  action,  and  only  one  of  them 
signed  the  bill,  it  was  insufficient. 
Sullivan  V.  Bridges,  6  U.  a  Q.  B.  828. 


shall  have  delivered  to  the  party  to  be  charged  ao 
itemized  bill  of  such  fees,  etc.,^  subscribed  with  the 
proper  hand  of  such  attorney  or  solicitor;'  and, 
on  application  of  such  party  to  the  proper  judge  and 
on  his  submission  to  pay  the  sum  found  due  uptm 
taxation,  the  same  shall  bo  referred  to  the  proper 
taxing  officer,  and  the  amount  found  by  him  shall 
bind  the  parties."  The  delivery  is  necessarr,  even 
though  the  client  admits  the  amotmt  to  be  due  *  or 
suffers  judgment  by  default."  In  New  Jersey  an 
act  *  requires  the  service  of  a  bill  already  taxed,  as 
a  condition  precedent  to  suit.^  Where  the  service  of 
an  untaxed  bill  is  nugatory,  the  nontaxable  itenu 
may  be  recovered  by  suit.^  In  an  action  for  items 
of  conveyancing  only,*  or  for  examining  papers  not 
connected  with  pending  litigation,"  no  bill  is  re- 
quired to  be  served.  And  the  same  is  true  where  the 
attorney  sues  upon  an  independent  agreement  made 
by  the  client,  and  not  directly  to  recover  his  feea." 
Where  a  bill  has  been  delivered,  it  cannot  be  with- 
drawn or  a  fresh  bill  substituted  except  under  spe- 
cial circumstances  or  unless  the  client  consents  to 
its  being  done.^' 

339]  d.  Futi«»— (1)  FUiaUfl.  It  has  beoi 
held  that  two  attorneys^  not  partners,  employed  by 


A  dsfSBdav^  by  iBdonlar 
 loB  of  BsrvlM  on  the  bill  pro- 
duced, admits  that  the  copy  recuved 
had  been  signed  by  the  attorney. 
Berry  v.  Andruss.  S  IT.  C.  Q.  B.  (X  S. 
646. 

8.  Brown  v.  Harriot.  81  N.  J.  L. 
484,  80  A  479. 

4.  Dempsey  v.  Wlnstanley.  6  U. 
C.  Q.  B.  317. 

B.  Rldout  V.  Brown,  4  U.  G  Q.  & 
O.  S.  74. 

e.  Practice  Act  of  1903  (P.  U  p 
638)  S_9. 

T.  Brown  v.  Harriot,  81  N.  J.  L. 
484,  80  A  479;  McCrea  v.  Stlennan, 
76  N.  J.  L.  384.  69  A  1008;  Perkins  v. 
McBrlde,  83  N.  J.  Eg.  668.  92  A  3*6; 
Trultt  V.  Darnell,  66  N.  J.  Eq.  221. 
55  A  682. 

[a]  The  precise  metluid  of  tastag 
suah  a  'bill  seems  to  be  unsettled. 
McCrea  v.  Stierman.  76  N.  J.  L.  394. 
69  A  1108;  Trultt  V.  Darnell,  66  N.  J. 
Eq,  221.  66  A  692. 

8.  Brown  v.  Harriot.  81  N.  J.  L. 
484.  SO  A  479. 

t.  Brown  v.  Harriot,  81  N.  J.  L. 
484,  80  A  479.  See  Hill  v.  Hum- 
phreys, 2  B.  &  P.  848.  126  Reprint 
1317  (where  tt  was  held  that  the 
conveyancing  charges  were  paid  in 
that  case  "In  the  character  and  in  the 
exercise  of  the  duties  of  an  attor- 
ney"). 

10.  Westcott  v.  Baker,  88  N.  J.  L. 
460.  86  A  816. 

11.  Thomas  V.  Cross.  10  Jut.  N.  S. 
1168  (an  action  to  enforce  a  mort- 
gage taken  by  a  solicitor  from  his 
client  In  payment  of  costs,  no  bni 
having  been  rendered);  Jeffreys  r. 
Evans,  14  M.  &  W.  210  (where  an  ac- 
tion was  brought  upon  a  note  given 
by  a  client  to  his  solicitor  In  pay- 
ment for  nrofesalonal  aervlces);  Bel- 
court  V.  Grain,  22  Ont.  L.  691,  17  Ont 
WR  1067.  See  also  Scadding 
Eyles.  9  Q.  B.  868,  68  ECL  868.  116 
Reprint  1604;  Brooks  v.  Bockett.  9 
Q.  B.  847,  58  ECL  847,  116  ReprUit 
1600  (in  both  of  which  cases  It 
was  held  that  a  mere  sUtement 
of  account  did  not  take  the  case 
out  of  the  statute,  as  the  action 
still  was  one  for  the  recovery  of 
fees). 

la.  In  re  Holroyde,  29  Wfcly.  Rep. 
699  (fraud,  accident,  or  mistmke>; 
In  re  Walsh.  7  Ont.  L.  41,  8  OntWR 
1. 

18.  In  re  Walsh.  7  Ont.  L.  41.  2 
OntWR  1  (may  increase  anmant 
named  In  unsigned  bill,  where  clients 
obtain  order  for  delivery  of  stgned 
bill  and  for  taxing  same). 
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the  same  client  nnder  separate  eontra«ts,  cannot 
jointly  sue  for  their  Bervieea.^*  Bnt,  where  one 
member  of  a  partnership  renders  services  without  an 
understanding  as  to  whether  he  alone,  or  the  firm 
of  which  he  is  a  member,  is  retained,  it  seems  that 
snit  may  be  brought  either  in  the  name  of  the 
individaal  partner,*"  or  in  the  names  of  all  the 
partners  composing  the  firm  of  which  the  indiTidnal 
attorney  so  retained  is  a  member.** 

[\  340]  (2)  Defendant.  Ordinarily  the  em- 
pU^yer,  or  employera  if  then  are  more  than  one, 
shoDld  be  made  party  defendant  to  the  snit.*^  Where 
several  gnardians  assame  the  position  raccessively, 
however,  it  is  held  that  only  the  last  need  be  made 
a  party,  although  when  the  services  are  rendered 
the  earlier  ones  have  chai^  of  the  estate.** 

[$  341]  e.  PleadingB— (1)  Complaint,  Declara- 
tion, or  Petition.  The  complaint,  declaration,  or  pe- 
tition in  an  action  for  professional  services  most 
all^  every  fact  neeessaiy  to  show  defendant's  lia* 

14.  Starrett  v.  Oault,  165  111.  99, 
46  NB  220  [rev  <2  111.  A.  209].  But 
■ee  Bourke  v.  BecKley,  49  Pa.  Super. 
78  (holding  that  in  an  action  by  three 
attorneys  to  recover  fees,  defendant 
cannot  claim  a  misjoinder  of  plaln- 
tUCs,  where  defendant  employed  one 
of  the  plalntUTs  as  counsel  In  a  cer- 
tain lluBatlon  with  authority  to  em- 
ploy other  counsel,  and  the  other  two 
plaintiffs  were  employed  in  pursuance 
of  such  authority  and  participated  in 
the  litigation  for  the  fees  In  which 
the  suit  was  brought). 

15.  Cal.t— Webb   v.   Trescony,  7« 
Cal.  621.  18  P  796. 

Ill.~-Mo8hler  v.  Frost.  110  HI.  »0«; 
James  T.  Hair  Co.  v.  Thome,  27  111. 
A.  602. 

Mich. — Ostrander  v.  Capitol  Inv., 
etc^  Loan  Assoc.,  130  Mich.  812.  89 
NW  964. 

Miss. — Anderson  v.  Tarpley,  14 
Hiss.  507. 

N.  T. — McCabe  v.  Goodfellow.  IBS 
N.  Y.  89,  30  NB  728,  17  LRA  204  [rev 
16  NYS  377,  21  NYClvProc  66];  Piatt 
V.  Halen.  23  Wend.  466. 

lO.  French  v.  Cunningham,  149 
Ind.  632,  49  NB  797;  Warner  v.  Gris- 
wold.  8  Wend.  (N.  Y.)  666;  Maynard 
V.  Briggs,  26  Vt.  94;  Thorp  v.  Ram- 
sey. 61  Wash.  630,  99  P  684:  Dennis 
T.  Seattle  First  Nat.  Bank,  St  Wash. 
161,  73  P  1125. 

17.  Harrison  v.  Murphy,  106  Mo. 
A.  466,  80  SW  724. 

18.  Fillmore  v.  Wells,  10  Colo.  228, 
15  P  343,  3  AmSR  667. 

1».  Ulrlch  V.  McTague,  286  Pa. 
215,  83  A  616  (holding  that  Judgment 
cannot  be  entered  for  want  of  a  suffl- 
dent  affidavit  of  defense  if  the  state- 
ment discloses  no  cause  of  action 
asalnst  defendant). 

[a]  Tor  forms  of  complaints  or 
petitions  in  whole,  in  part,  or  in  sub- 
stance see  Foltc  v.  Cogswell,  86  Cal. 
642,  ZS  P  60;  Prince  v.  Kennedy,  8 
Cal.  A.  404.  85  P  869:  Davis  v.  Jack- 
son, 86  Ga.  188,  12  SB  299;  Hornaday 
V.  Campbell,  21  Ind.  76;  Ohio,  etc..  R. 
Co.  V.  Smith,  6  Ind.  A.  36.  31  NXS  371; 
Oabbert  v.  Penfleld.  125  Mo.  A.  436, 
102  BW  627;  Sanford  v.  Newell.  18 
Mont.  126.  44  F  622;  Ferris  v.  Law- 
rene,  138  App.  Dlv.  641,  123  NYS  209; 
XMcklnson  v.  Devlin,  46  N.  Y.  Super. 
2S2;  Fowler  v.  Morrill,  8  Tex.  163. 

[b}  OoiBflalat  or  pvUtion  held 
maMamat. — Council  v.  Hlxon,  11  Oa. 
A.  818,  76  SB  603;  Phelps  v.  Hughes. 
ISO  111.  A.  363;  McCall  v.  Atchley.  256 
Mo.  39,  164  SW  693;  Colley  v.  Sapp, 
<Okl.)  142  P  1198  [aff  reh  142  P  989]. 

[c]  Vstttlon  held  InsnSelent^— 
Bryant  v.  Hoaher,  96  Nebr.  666,  148 
NW  129. 

[d]  Attorae/  la  aaotlwr  state. — 
In  an  action  for  services  by  plain- 
tiff as  an  attorney  at  law  in  another 
state  plaintiff  must  allege  and  prove 
that  an  action  for  svch  serrioes  can 


bility  to  plaintiff  on  acconnt  of  the  services  in  qnes- 
tion.^'  The  attomey  should  allege  that  the  services 
were  rendered  at  defendant's  request,'*^  that  de- 
fendant ratified  his  acts,  or  that  the  services  ren- 
dered without  the  letter's  knowledge  were  necessary, 
stating  facts  showing  such  necessity.'^  He  should 
also  aver  the  performance  of  any  conditions  preee- 
dent.'^  With  respect  to  the  statement  of  chai^^, 
it  is  sufficient  to  show  the  dates  of  the  different  serv- 
iees,'*  their  total  value,'*  and  nonpayment  thereof,^' 
even  though  it  does  not  aU^e  when  the  amount 
claimed  fell  due;^'  and  an  allegation  of  demand  for 
payment,'^  or  of  a  promise  to  pay,'^  is  un- 
necessary. Failure  to  allege  that  plaintiff  was 
licensed  to  practise  is  not  fatal,  and  is  cored  by 
verdict.** 

[(  342]  (2)  Plea  or  Answer.  The  plea  or  an- 
swer must  contain  either  an  express  denial  of  the 
state  of  facts  pleaded  by  plaintifff"*)  or  it  mast  posi- 
tively allege  facts  showing  an  affirmative  defense,"^ 


be  maintained  under  the  laws  of  such 
other  state.  Williams  V.  Dodge,  8 
Misc.  817,  78  NYS  729. 

[e]  It  Is  snflolent  to  state  the 
facts  constituting  the  cause  of  ac- 
tion, in  ordinary  and  concise  lan- 
guage, and  If  defendant  desires  fur- 
ther particulars  he  may  call  for  them 
and  they  must  be  given  him  within  a 
limited  time.  Knight  v.  Rubs,  77  Cal. 
410,  19  P  698. 

90.  Oabbert  v.  Penfleld,  12S  Mo. 
A.  436,  102  SW  627;  Wilson  v.  Burr, 
26  Wend.  (N.  Y.)  386  (holding  that 
services  rendered  for  a  third  person 
at  the  request  of  defendant  may  be 
recovered  for  under  the  oommon 
count  In  the  same  form  -  as  If  the 
services  had  been  rendered  for  de- 
fendant himself). 

[a]  B^press  or  **t'"*1  ooatraot,— 
A  complaint  charging  that  plaintiff's 
services  were  of  the  reasonable  value 
of  ten  thousand  dollars,  performed 
for  defendant  at  his  special  Instance 
and  request.  Is  sufficient  to  authorise 
a  recovery  on  the  theory  of  either  an 
express  or  an  Implied  contract.  Bren- 
nan  v.  Healy,  157  Wis.  37,  146  NW  641. 

ai.  Cleveland,  etc.,  R.  Co.  V. 
Shrum,  24  Ind.  A.  96.  65  NB  516. 

aa.  Wilson  V.  Barnes,  13  B.  Mon. 
(Ky.)  380  (holding  that  upon  a  cove- 
nant to  pay  a  reasonable  fee  for  de- 
fending defendant  on  a  criminal 
charge  nothing  more  can  be  recovered 
than  nominal  damages,  unless  It  is 
averred  that  the  attorney  did  defend, 
or  special  damage  Is  alleged  and  ad- 
mitted or  proved). 

[a]  Snadeat  aranoeat  of  pev- 
fennsnoSM  Where  the  attorney  de- 
clared on  a  covenant  that  the  client 
would  pay  a  sum  in  case  the  attor- 
ney gamed  the  suit,  an  averment  that 
the  attomey  did  gain  the  suit  for  his 
client  was  held  to  be  sufficient  aver- 
ment of  the  condition  precedent  to 
the  payment  Roysdon  v.  Sumner,  2 
Ark.  466. 

23.  MacMahon  v.  Duffy,  36  Or.  160. 
59  P  184.  See  Beekman  v.  Plainer, 
16  Barb.  (N.  Y.)  660  (complaint  suffi- 
cient, although  date  of  services  not 
averred) . 

34.  Cal.— Knight  v.  Russ,  77  Cal. 
410.  19  P  698:  Prince  v.  Kennedy,  3 
Cal.  A.  404.  86  P  859  (holding  that, 
where  the  complaint  alleged  that 
plaintiffs  at  the  request  of  defendant 
rendered  for  him  services  for  which 
he  agreed  to  pay  the  reasonable 
value,  that  such  services  had  been 
fully  rendered  and  performed,  and 
that  a  certain  sum  was  the  reason- 
able value  thereof,  an  objection  that 
the  complaint  did  not  allege  that  any- 
thing was  due  from  defendant  was 
untenable). 

Mass. — Powers  v.  Manning,  164 
Mass.  370.  28  NB  290,  13  LRA  268. 

Oh. — Derringer  v.  Pugh.  7  Oh.  Cir. 
CL  168.  S  Oh.  Cir.  Dec.  706. 


Or. — MacMahdn  v.  Duffy.  36  Or. 
160,  69  P  184. 

Tex. — Carothers  v.  Walton,  1  SW  79. 

W.  Va.— Watts  V.  West  Virginia 
So.  Ry.  Co.,  48  W.  Va,  262.  87  SB 
700. 

[a]  Bin  of  Mrllinilara.-r-A  claim 
for  prof essional  services  need  not  be 
speclflcally  set  forth  In  a  bill  of  par- 
ticulars. Phillips  V.  Stanton.  9  NYSt 
503;  Newlln  v.  Armstrong.  8  WklyNC 
(Pa.)  255.  But  see  Williams  v. 
Huldekoper,  1  WklyNC  (Pa.)  376; 
CumminKs  v.  Thom.is,  1  WklvNC 
(Pa.)  3LI  (boih  cases  holding  that 
the  bin  of  particulars  should  state 
particularly  the  nature  of  the  serv- 
ices rendered).  Generally  as  to  bills 
of  particulars  see  Pleadings  [31  Gyo 
696j. 

[b]  Aa  sxUUt  filed  with  the  peti- 
tion In  an  action  by  an  attorney  for 
fees,  which  shows  the  Items  and  the 
amount  charged  for  each  and  the 
time  at  which  the  services  were  ren- 
dered, sufficiently  itemises  the  serv- 
ices. Taussig  V.  St.  lioula,  etc.,  R. 
Co..  186  Ho.  269,  86  SW  378. 

as*  Harlan  v.  Lamtwrt,  19  C^l.  A. 
349,  126  P  1079. 

88.  HacHahon  v.  DufTy,  36  Or. 
160,  69  P  184. 

87.  Olbbs  V.  Davis,  11  Or.  288,  8 
P  677. 

88.  Cuslck  V.  Boyne,  1  C^l.  A.  648, 
82  P  98B. 

39.  Miller  v.  Ballerino.  135  Cal. 
566,  67  P  1046.  68  P  600;  Prince  v. 
Kennedy.  3  Cal.  A.  404,  8S  P  859;  Ker- 
sey V.  Oarton,  77  Mo.  645,  6  Kyl>  2. 

30.  Heiberger  v.  Worthlngton,  23 
App.  (D.  C.)  666;  Whiting  v.  Davidge, 
23  App.  (D.  C.)  166;  Pierce  V.  Newlln, 
46  Misc.  122,  91  NYS  377. 

[a]  Thus.  (1)  where  .the  declara- 
tion expressly  alleges  that  the  serv- 
ices required  under  the  contract  were 
performed.  It  Is  Incumbent  on  de- 
fendant. If  he  takes  Issue  on  that 
ground,  to  expressly  deny  In  his  affi- 
davit of  defense  the  rendition  of  such 
services.  Whiting  v.  Davidge,  23 
App.  (D.  C.)  166.  (2)  A  defense  that 
under  the  circumstances  of  the  case 
defendant  denies  that  plaintiff  is  en- 
titled to  any  compensation  whatever 
expresses  an  opinion  only,  and  is  in- 
Bufflcient  to  form  a  litigated  issue. 
Fierce  v.  Newlln.  46  Misc.  122,  91 
NYS  377. 

81.  Pierce  v.  Newlln,  46  Misc.  122, 
91  NYS  377. 

[a]  Thus  a  defense  alleging  that 
plaintiff  abandoned  the  suits  without 
defendant's  consent,  on  account  of  a 
dispute  as  to  plaintiff's  conduct  in 
another  case  intrusted  to  him  by  de- 
fendant, was  insufficient  as  an  alle- 
gation that  plaintiff  unjustlflably 
withdrew  from  the  litigation  in  ques- 
tion. Pierce  v.  Newlln,  46  Htse.  128< 
91  NYS  877. 
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in  accordance  with  the  general  ralee  of  pleading.'* 
A  partial  d<feoae  must  be  pleaded  as  sneh  and 
not  as  a  complete  defense.^ 

343}  f.  lames.  Proof,  and  Variance— (1)  Eri- 
denco  Admiaifldo  nnder  Floading*— (a)  In  OenaraL 
The  evidraiee  must  be  confined  to  the  issues  made 
by  the  pleadings."  Thus  where  the  attorney  de- 
clares on  an  express  contract,  evidence  of  the  valne 
of  his  services  is  immaterial  and  inadmissible.'^  The 
adndssi<m  of  siwh  evidence,  however,  merely  caases 
a  variance  between  pleading  and  proof,  which  may 
be  disregarded  nnless  it  misled  defendant.'*  Where 
reasonable  value  is  in  issne,  the  attorney  may,  in 
proving  such  values,  include  the  amount  of  a  rea- 
sonable retainer,  although  no  charge  for  retainer 
is  pleaded,'^  in  which  case,  the  bill  of  items  not 
being  objected  to,  evidence  of  services  rendered  as 
affecting  such  value  would  not  be  improper." 

[4  344]  (b)  Uiid«r  General  Denial— m.  In  0«n- 
eraL  Under  a  general  denial  defendant  may  show 
that  there  was  no  retainer,*"  that  the  contract  sued 
on  was  illeg^,*"  and  that  the  services  wen  rendered 
1^  another  attorney.*^  Uatter  in  mitigation  of  dam- 
ages may  also  be  shown  under  a  general  denial.** 
Bnt  defendant  eannot  show  Uiat  after  the  perform- 
anee  of  the  services  it  was  agreed  that  plaintiff's 
compensation  should  be  a  certain  amount,  this  being 
new  affirmative  matter." 

[i  346]  bb.  NondeUvwy  of  BOl  of  Oosti.  The 
defense  of  nondelivery  of  the  bill  of  costs  must  be 
specially  |rieaded,  and  the  nondelivery  is  no  ground 
for  staying  the  proceedings  or  discharging  the  client 
after  an  arrest.**   This  is  not  a  plea  to  the  merits, 


is  no  bar  to  a  second  action,"  and  is  not  issuable.** 

[$  346]  CO.  NegUgence.  Formerly  the  n^- 
genee  of  the  attorney  in  the  course  of  his  employ- 
ment was  the  subject  of  a  cross  action  merely,  un- 
less such  negl^^ce  entirely  frustrated  the  objeet 
for  which  he  was  employed,  in  which  latter  ease  only 
could  it  be  shown  nnder  a  plea  of  general  denial." 
But  it  seems  to  be  the  general  rule  at  the  presoit 
time  that  negligence  may  be  set  up  as  a  defense 
under  the  general  issue.*" 

[  f  347]  dd.  Bad  Faitb.  Bad  faith  on  the  part  of 
an  attorney  as  a  defense  in  an  action  for  his  fees 
most  be  specially  pleaded.** 

348]^  ae.  Payment  Payment  eannot  be  shown 
nnder  a  general  denial.^  Payment  and  general  de- 
nial are  not  inconsistent  pleas.'* 

[4  349]  (2)  Variance.  Where  the  issue  is  the 
value  of  the  services,  proof  of  a  contract  for  a 
speeifle  fee  is  a  variance.*'  So  proof  of  breach  of 
contract  by  a  client  by  which  an  attorney  was  pre- 
vented from  rendering  service  is  a  variance  from  a 
petition  demanding  compensation  for  servieQg  ren- 
dered." But  it  has  been  held  that  the  fact  that 
an  attorney  in  an  action  for  services  declared  on 
his  contract  of  employment,  and  recovered  as  upon 
a  quantum,  meruit,  is  not  material  variance,  nnksB 
the  client  was  thereby  misled  to  his  prejudice."*  Nor 
does  any  variance  exist  between  a  contract  declared 
on  and  one  offered  in  evidence  not  u  the  basis  of  re- 
covery but  merely  to  show  performance  of  Berviees." 

[i  350]  g.  Evidence~(l)  Piemunptlons  and  Bai^ 
den  of  Proof."  In  an  action  by  an  attorney  for  his 
compensation  the  burden  is  on  him  of  making  out 


[b]  aAOaTtt  of  d*f«u«  iMld  raiB. 
olMtt  to  pravMt  JvdfmMit^NorriB 

V.  Breakwater  Co.,  286  Pa.  84  A 

368;  Weinberg  v.  Tractenberg.  58  Pa. 
Super.  4<e.  _ 

».  See  Pleading  [31  Cyc  ISfl  et 
seq]. 

83.  Butler  V.  Oeneral  Acc  Assur. 
Corp.,  103  App.  Div.  273,  92  NTS 
1025.  IS  NTAnnCas  201. 

M.  BSa8B.--C0Qke  v.  Plalsted.  181 
Hasa.  82,  «S  NE  1064. 

Mo. — Thompson  v.  Ehnerson,  118 
Mo.  A.  232,  94  SW  818. 

Tenn. — Catlender  v.  Turpln.  (Cb. 
A.)  61  SW  lOfiT. 

Tex.— HfKglna  v.  Matlock.  (Civ.  A.) 
96  SW  571. 

Wash. — SesBlona  v.  Warwick,  48 
Wash.  166,  89  P  482. 

86.  Cal. — Reynolds  v.  Sorosls  Fruit 
Co..  183  Cal.  626.  66  P  21. 

Colo. — Rockwell  Stock,  etc.,  Co.  v. 
Castronl,  6  Colo.  A.  628.  42  P  182. 

D.  C. — ^Helberger  v.  Worthlngton, 
28  App.  666. 

Ind. — Pennington  v.  Nave,  16  Ind. 
322 

N.  Y. — Marston  v.  Baeren-Klan,  11 
Mlac.  620,  S2  NTS  786  [aff  13  Misc. 
13,  33  NTS  994]. 

Pa. — Pitspatrick  v.  Lincoln  Sav.. 
etc.,  Co.,  194  Pa.  644,  46  A  333;  Walt's 
App.,  4  Pa.  Caa.  611,  9  A  943,  20 
WklyNCaa  19. 

8.  I>. — Egan  v.  Bumlght,  84  8.  B. 
478,  149  NW  176. 

Tex. — ^Boyd  v.  Boyce,  (Civ.  A.>  &3 
SW  720. 

[a]  Am  aHegation  Vhmt  dtfeadattk 
proailMd  pUlniur  a  good  fee  la  not 

an  allegatfOD  of  an  express  contract, 
and  evidence  Is  admissible  to  show 
the  value  of  the  services  performed. 
B^lrbanks  v.  Weeber,  15  Colo.  A.  268, 
<2  P  368. 

36.  See  Infra  !  349  text  and  note  54. 

87.  Knight  V.  Ruae.  77  Cal.  410.  19 
P  698;  Aydelotte  v.  Bloom.  13  Cal.  A. 
56,  108  P  877;  Clements  v.  Watson,  7 
Cal.  A.  74,  93  P  385. 

fa]  aerrioea  laolmded  la  retalser. 
— where  a  bill  of  particulars  con- 


tained the  Item  "retainer,  seven 
months  at  $100  per  month,"  and  no 
demand  was  made  for  a  further  bill. 
It  was  proper  to  permit  ptalntlff  to 
prove  certain  services  rendered  which 
were  included  In  such  Item.  Clements 
V.  Watson,  7  Cal.  A.  74,  93  P  385. 

88.  Clements  v.  Watson,  7  Cal  A. 
74,  93  P  385. 

St.  Aldls  V.  Gardner,  1C.&K.  664, 
47  BCL  6<4. 

[a]  Am  admri— Ion  that  tlw  Mvr- 
tees  wan  vsmdMrsd,  accompanied  by 
a  denial  of  their  value,  does  not  en- 
Utle  plaintiff  to  Judgment  for  the 
amount  claimed  by  him.  Templin  v. 
Renkle,  60  Iowa  OS. 

40.  Cary  v.  Western  Union  Tel. 
Co.,  47  Hun  (N.  T.)  610. 

41.  Cooper  v.  Stlnson,  5  Minn.  201. 
48.    BllEsard  v.  Applegate,  61  Ind. 

388. 

43.  Stringer  v.  Breen.  7  Xnd.  A. 

667,  34  NE  1015. 

44.  Scane  v.  Duckett,  3  OnL  370; 
Boomer  v.  Anderson.  16  U.  C.  C.  P. 
163  [clt  2  Patterson  Pr.  1253]. 

46.  Dempsey  v.  Wlnstanley,  6  XT. 
a  Q.  B.  409. 

46.  Eccles  v.  Johnson,  1  C.  Ih 
Chamb.  (U.  C.)  93. 

47.  Symes  v.  Nipper,  12  A.  &  E. 
377  note.  40  ECL  191  note.  113  Reprint 
855  note  {where  the  court  of  Queen's 
bench  seemed  to  consider  It  inadmis- 
sible); Bracey  v.  Carter,  12  A.  ft  B. 
871.  40  BCL  189,  118  Reprint  863. 
(where  It  was  held  to  be  evidence  un- 
der non  assumpsit  where  the  negli- 
gence of  the  attorney  was  such  as  to 
render  his  services  wholly  useless  to 
the  client) ;  Templer  v.  McLachlan, 
2  B.  A  P.  N.  R,  136,  127  Reprint 
676;  Edwards  v.  Cooper,  3  C.  4  P. 
277.  14  KCL  566;  Hill  v.  Allen.  2  M. 
St  W.  28S,  160  Reprint  763  (where  the 
court  of  exchequer  took  the  same 
view  of  the  law.  and  even  held  a 
special  plea  bad  which  set  up  neg- 
llgenoe  as  a  defense,  on  the  ground 
that  It  amounted  to  the  general  la- 
sue). 

[a]    TUB  role  bas  htm  Mooffnlaod 


by  the  nraw  York  ooivta,  with  the 
modification  that.  If  notice  was  prop- 
erly given,  negligence  could  also  be 
shown  In  reduction  of  the  amount 
claimed.  Oleason  du-k,  9  Cow. 
67:  Runyan  v.  Nlohola,  11  Jtduu. 
647. 

[b]  Opportmmltjr  to  eaMiaim  a  0^ 
lajr  would  be  given  to  either  attor- 
ney or  client.  Union  Mut.  I*.  Ins. 
Co.  V.  Buchanan,  100  Ind.  63. 

48.  CaU— Bridges  v.  Palga,  13  CaL 
640. 

Ind. — ^BliSNu4  v.  Applegata,  tl  Ind. 

368. 

Iowa. — Lindsay  v.  Carpenter,  94 
Iowa  629.  68  NW  900. 

Wis.— Buttridc  V.  GUman,  22  WU. 
366. 

Ont.— Vldal  V.  Donald,  20  U.  a  Q. 

B.  507. 

48.  Prince  V.  Kennedy.  S  CaL  A. 
498,  86  P  609;  Dltinua  v.  Hltchlngs. 

29  NTS  776. 

60.  St.  Louis,  etc..  R.  Co.  t.  Grove. 
39  Kan.  731,  18  P  968;  Dickinson  v. 
Devlin.  46  N.  T.  Super.  232;  Stnmpf 
V.  Cohen.  78  Htsc  168.  187  NTS  SOS. 
See  generally  Payment  [10  Cye  1281, 
1262]. 

[a]  Am  aanrar  wttlag  up  vayaMat 
and  waiver  of  Uam  was  held  not  to 
be  redundant,  and,  although  setting 
up  matters  accruing  after  suit  was 
brought,  was  allowed  to  stand.  Lan- 
alng  V.  £Mlgn,  62  HowPr  (N.  Y.) 
308. 

Bl>  Bteenerson  v.  Waterbury,  53 
Minn.  211,  63  NW  1146. 

68.  Roebe  V.  Baldwin.  116  CaL 
622,  66  F  469,  67  P  003. 

68.  Schelnaaohn  v.  Lemonek.  84 
Oh.  St  424,  9S  NB  918.  AnnCaslVlSC 
737. 

64.  Skinner  v.  Busse.  38  Misa  265. 
77  NTS  560,  11  NTAnnCas  166;  Tuells 
V.  Hyman,  84  NTS  460;  West  v.  Kley. 
39  Or.  461.  66  F  798.  And  see  snpn 
I  348. 

66.  Hughes  V.  Ferrlman.  118  BL 
A.  169. 

86.  See  generally  BMdenea  fit 
Cyc  926  et  aeq,  1060  et  aeq]. 


Pot  latex  eaaoa.  dmiopaMBta  and  okaafea  in  the  law  see  onmulativo  Anhotations,  same  UUe, 
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ATTORNEY  AND  CLIENT 


[6C.J.]  759 


fais  case  by  oompetent  evidence.'^  Thus  the  attor- 
ney must  prove  that  be  possessed  the  qnaliflcations 
required  by  statute  to  practice;"*  what  services  he 
rendered,"'  and  the  value  thereof;"**  and  that  sneh 
services  were  rendered  at  defendant's  request."^ 
Where  one  is  a  member  of  a  law  firm,  his  legal  serv- 
iees  are  presumed  to  be  in  the  firm's  behalf;  and  if 
he  is  acting  in  his  individual  capacity  the  burden 
is  on  bim  to  show  that  faet."'  Wbere  defendant 
sets  np  any  new  matter  to  defeat  the  attorney's 
recovery,  the  burden  of  proving  it  is  on  the  former,*^ 
as  where  defendant  relies  upon  the  misconduct  or 
negligence  of  his  attorney,"  the  facts  that  his  serv- 
ices were  to  be  gratuitons,*"  that  the  contract  was 
procured  by  fraud  *"  or  was  unreasonable,"  or  that 
there  had  been  a  settlement.""  Payment  beii^?  an 
affirmative  defense  the  burden  of  proof  is  on  de- 
fendant;** but  where  it  is  necessary  for  the  attor- 
ney to  allege  nonpayment,  the  buriden  of  proving 
the  same  is  on  bimj"  Where  the  action  is  on  a  spe- 
eial  contract  made  after  the  establishment  of  the 
relation,  the  burden  is  on  the  attorney  to  show 
that  it  was  free  from  fraud,  and  that  the  client  had 

sr.  Z^mls  V.  MulUns.  100  SW 
«ia.  SI  KyL  221. 

68.  Perklna  v.  McDulEee,  68  Me. 
181. 

08.  Wtndett  V.  Maine  Union  Mut. 
L.  Ins.  Co.,  144  U.  S.  581,  12  SCt  751, 
Se  L.  ed.  551  laS  36  Fed.  838];  Garr 
V.  Mairet.  1  Hilt.  (N.  T.)  498;  Myers 
V.  Bachrach,  110  NYS  872;  Williams 
V.  Dodge.  8  Misc.  317,  28  NTS  729; 
Stow  V.  Hamlin,  11  HowPr  (N.  T.) 
452;  Allen  v.  Gregg,  (Pa.)  18  A  46; 
Smith  V.  Lipscomb.  13  Tex.  BS2. 

[a]  BmIl  Btcp  taJkan  In  the  suit 
does  not,  however,  require  proof. 
Oarfleld  v.  Kirk,  65  Barb.  (N.  T.) 
464. 

[b]  Wlur*  ao  mMiflo  Itania  oovU 
!»•  provad  by  an  attorney,  he  was  al- 
lowed to  recover  only  a  reasonable 
annual  retainer.  Hughes  v.  Dundee 
Mortff.,  etc..  Invest.  Co.,  21  Fed.  169 

JajrT24  U.  8.  167.  8  SCt  377,  31  U  ed. 
671. 

fc]  Vhan  »  flllant  dlmanas  w 
Attomar,  retained  on  a  contingent 
fee.  before  he  has  rendered  any  serv- 
ices, the  burden  Is  upon  him  to 
show  readiness  to  proceed  with  dlll- 
S^ence.  Parish  v.  McGowan,  39  App. 
<I>.  C.)  184. 

eo.  Fry  V.  Lofton,  45  Ga.  171; 
ABher  v.  Metcalf,  152  Ky.  632,  153 
SW  987. 

[a]  Sp*oiaI  contracts— In  New  Jer- 
sey a  contract  fixing  the  amount  of 
the  counsel  fee  must  be  shown.  Hop- 
per V.  Ludlum.  41  N.  J.  L.  182.  And 
see  supra  i  283  note  50  [b]. 

ai.  Wright  V.  Falrbrother,  81  Me. 
38.  16  A  330.  See  also  Saxton  v.  Har- 
rington, 62  Nebr.  300,  72  NW  272 
(holding  that,  where  employment  is 
dependent  on  whether  one  who  au- 
thorized proceedings  did  so  with  au- 
thority, the  burden  is  on  the  attorney 
to  establish  such  authority). 

Stt.    Shirts  V.  Rooker,    21  Ind.  A. 
420.  62  NE  629. 

ea.  Priest  V.  Dodsworth.  235  III. 
613.  86  NB  940,  14  AnnCas  340;  Bea- 
jrles  V.  Robertaon,  1S6  Mo.  A.  306,  116 
SW  104Z. 

a4k  III. — ^Priest  V.  Dodsworth,  235 
111.  613,  85  NE  940,  14  AnnCas  340; 
Moshlei'  V.  Kitchen,  87  111.  18. 

Iowa. — Hubbard  v.  Elllthorpe,  135 
Iowa  269,  112  NW  796.  124  AmSR 
271 ;  Culllson  v.  Lindsay,  108  Iowa 
124,  78  NW  847. 

o. — Qabbert  v.  Evans,  184  Mo.  A. 
288.  1^6  SW  635. 

U,  T. — Seymour  v.  Cagger,  13  Hun 

29 

Ont. — O'Donohoe  v.  Whltty,  2  Ont. 
42  4.  20  CanLJ  146;  Gall  v.  Collins,  12 
rmt.  Pr.  418. 

^0»-    Brady  v.  New  Tork,  3  N.  T. 


a  full  knowledge  of  the  facts  when  he  entered  into 
the  contract.^^  But  this  rule  has  no  application  to 
the  original  contract  for  the  attorney's  services." 

Ezt»  compsnsatioa.  If  a  contract  upon  a  salary 
basis  for  I^al  services  is  shown,  the  burden  is 
upon  the  claimant  to  show  that  certain  services 
rendered  were  not  rendered  under  the  salary  ar^ 
rangement  before  extra  compensation  can  be  ob* 
tained  therefor.'' 

Fee  allowed  in  another  action.  In  an  aetion  to 
recover  an  attorney's  fee  allowed  in  another  ae- 
tion the  presumption  is  that  it  was  fair  and  rea- 
sonable,'* and  that  there  was  a  contract  of  employ- 
ment." 

[$  351]  (2)  AdmiMiblUt^— <a)  Aa  to  Employ- 
ment. Each  of  the  parties,  in  support  of  his  elaim, 
is  entitled  to  prove  the  circumstances  surrounding 
the  employment."  A  written  request  to  an  attorney 
for  hia  opinion  has  been  held  anf&cient  evidence  to 
show  employment.'*  So  the  records  of  the  ease  in 
which  the  services  were  rendered  are  usually  ad- 
mitted as  prima  facie  evidence  of  a  retainer."  Con- 
sultations just  before  the  bringing  of  the  suit  for 


Super.  669;  Woodbury  t.  Conger,  16 
NYS  928:  Kelly  v.  Houghton,  59  Wis. 
400,  18  NW  326. 

[a]  Thva  where  defendant  alleged 
a  sDecial  contract  that  if  the  attor- 
ney was  not  successful  he  was  to 
receive  nothing  for  his  services, 
the  burden  of  proving  such  special 
contract  was  on  defendant.  Cu- 
slck  v.  Boyne,  1  Cal.  A.  643,  82  P 
985. 

ee.  Beagles  v.  Robertson,  1S6  Mo. 
A.  306,  115  SW  1042. 

67.  Tabet  v.  Powell,  (Tex.  Civ.  A.) 
78  SW  997. 

[a]  Proof  of  til*  reasomableness 
of  a  ■olioitor'a  tmm,  stipulated  for  m 
foreclosure.  Is  not  necessary  in  the 
absence  of  any  offer  to  show  the  con- 
trary. Dorn  v.  Ross,  177  111.  225, 
52  NE  321  raff  77  111.  A.  228];  Boyd 
V.  Dally.  iS  ADD.  Dlv.  581,  83  NYS 
539  [aff  176  N.  T.  6S6  mem,  618  mem. 
6S  NB  1114  mem], 

68.  Hitchcock  v.  Davis,  87  Mich. 
629,  49  NW  912. 

ee.  Peirce  v.  Sholtey,  180  111.  A. 
581;  Wefsel  v.  Bishop,  76  Nebr.  74, 
107  NW  220. 

70.  Harlan  v.  Lambert,  19  Cal. 
A.  349,  125  P  107!).  See  generally 
Payment  [30  Cvc  126^]. 

71.  Blaikie  v.  Po.st,  13T  App.  Div. 
648,  122  NYS  232:  Matter  of  Mayer. 
84  Hun  639.  32  NYS  SSO;  Halght  v. 
Moore,  37  N.  Y,  Sup.-r.  Ifil;  McMahan 
v.  Smith.  6  Heitsk  (Ti-nji.)  167.  And 
see  supra  I  311. 

[a]  ITota  taken  aftar  r*lattou 
tabUKhed. — Where  attorneys,  having 
agreed  with  their  client  during  the 
progress  of  a  criminal  case  as  to 
the  amount  of  their  (ee,  demanded 
and  took  a  negotiable  note  and  mort- 
gage therefor,  the  law  presumes  the 
transaction  to  be  fraudulent  and  the 
fee  excessive,  and  the  burden  Is  upon 
the  attorneys  to  show  that  It  was 
fair.  Shirk  v.  Netble.  166  Ind,  66.  69 
NB  281.  81  AmSR  160. 

72.  Cooley  v.  Miller,  168  Cal.  12ft. 
142  P  83.  But  see  White  v.  Whaley, 
40  HowPr  (N.  T.)  853  (holding  that 
in  order  to  entitle  plaintiff  to  re- 
cover on  such  a  contract  the  onus  lay 
upon  him  of  proving  that  he  took 
no  advantage,  but  gave  to  his  client 
all  the  information  he  possessed  or 
could  obtain  on  the  subject,  and  ad- 
vised him  as  he  would  .have  done  in 
relation  to  a  third  person).  Bee  also 
suora  i  309. 

73.  Wniard  v.  Pittsburgh,  etc.,  R. 
Co..  15B  111.  A.  410. 

74.  Ramage  v.  Littlejohn,  17  Wash. 
38«.  49  P  486. 

75.  Ramage  v.  Uttle John,  17  Wash. 
386.  49  P  486. 


76.  Rowell  V.  Ross,  (Conn.)  93  A 
236. 

[a]  BvUenoe  to  show  mnplonimt 
held  proper. — Snow  v.  Gould,  74  Me. 
540,  43  AmR  604;  Peokham  v.  Ram- 
sey, 208  Mass.  112,  94  NE  290;  De 
Long  V.  Muski'ROn  Booming  Co..  88 
Midi.  2S2.  TiO  NW  2a7:  Bryant  v. 
liunyan.  94  Nt-br.  r.70,  143  NW  815; 
Welt!  V.  Cohen.  157  App.  Dlv.  65. 
Ill  NYS  670;  KelloKg  v.  Rowland. 
40  A|)i>.  Dlv.  416,  57  NYS  1064;  Fos- 
ter V.  Burton,  62  Vt.  239,  20  A  326; 
BrlgRH  V.  Georgia,  15  Vt.  61. 

[  h )  Evidence  held  snfllolent  to 
■how  employment. — Manning  v.  Os- 
good, 151  Mass.  14S.  23  NE  732;  Ltnd 
V.  .Jones.  104  Minn.  302,  116  NW  579; 
His.-ell  V.  Zorn,  122  Mo.  A.  688,  99  SW 
4  r,S  ;  Brt-n nan- Love  Co.  v,  Mcintosh, 
i;'J  NfVir.  r>22.  87  NW  327;  Wilson  V. 
s.  pber.  78  N.  J.  Bq..  628,  66  ,  A  »99! 
raiienfflBr,„V.  Turpliv  (T 
61  SW  IO*T;  BfoKay  v. 
Wash.  491.  104  P  806. 

[c]  BTldeno*  to  show  ma-^Mrwim 
•lUwr  axoludetf  or  MU  iwwimclrtfc— 
Tiadale  V,  TrOy,  151  Ala.  666.  44  8 
flOl;  Merrill  v.  Gunnison,  145  Cal. 
r)44,  79  P  67:  Blakey  v.  New  York 
L.  Tns.  Co..  28  Ind.  A.  428,  63  NE 
47;  Weldpn  v,  Plnley.  104  SW  701. 
31  KyL  lOfiO;  Manning  v,  Borland,  83 
Me.  12r,,  21  A  S37;  Prentls.i  v.  Kel- 
K-v,  41  Me.  436;  Brewer  v.  Ilartman. 

116  Minn.  512,  1:14  NW  113;  WrlRht 
\,  <;iH.'si.ii>.  yr.  m,,.  a,  24  4;  McHatton 
V,  rjirarcl.  41  M<.nl.  3S7.  109  P  704; 
il;M-sh;ill  V.  riSBOtt,  78  Nebr.  722, 
m  XW  592;  Allkrug  v.  Horowitz, 
in  App.  l>iv.  420,  97  NYS  716;  Dlck- 
ei>o7i  V.  Mashek  EngineerlnR  Co..  76 
:Mi.'!c.  2113.  134  NYS  940;  Cohen  v. 
Itos.^hT.  133  NYS  431;  Cohen  v.  Gert- 
iier.  llfi  NYS  712;  Kneeland  v.  Hurdy. 

117  NYS  957;  Davts  v.  Fischer,  90 
NYS  301;  Hale  v.  Ard,  48  Pa.  22; 
Morris  v.  Kesterson,  (Tex.  Civ.  A.) 
88  SW  277;  Murphey  v.  Gates,  8L 
Wis.  370.  5)  NW  678. 

[d]  Thm  reason  for  u  attonwjr 
asking'  emplormmt  is  obvious,  so 
that  excluding  a  question  asking  the 
rpason  l.s  not  error.  Roche  v.  Baldr 
win,  1  t3  Cal.  186,  76  P  956. 

77.  Jameson  v.  Butler,  1  Nebr. 
nr.. 

78.  Davis  V.  Walker.  131  Ala.  204. 
^\  S  554;  Stringer  v.  Breen,  7  Ind. 
A.  557,  34  NE  1015;  Beneville  v, 
Whalen.  14  Daly  508,  2  NTS  20; 
FTarper  v.  Williamson.  12  S.  C.  L. 
15B.  But  s'-e  Rorabiiok  v.  Penn.syl- 
vania  Co.,  5S  Conn.  292.  20  A  465 
(holding  that,  in  a  ^^ult  hy  an  attor- 
ney to  reuuvor  i'oi'  hi^  :jQrviceM  In  a 
case  before  the  supreme  court,  the 

'  official  report  of  the  decision  la  not 
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defendant  also  tend  to  show  employment,^^  and 
previous  employment  helps  to  establish  the  same 
point.^^  Any  legitimate  evidence  tending  to  dis- 
prove the  employment  of  plaintiff  or  to  estal^lish 
his  discharge  is  admissihle  on  behalf  of  defendant. 
But  the  best  evidence  procurable  under  the  eircum- 
stances  must  be  prodnced.^^ 

The  testimony  of  the  attorney  himself  is  admis- 
sible to  prove  an  employment ;  bat  the  sufSeieney  of 
such  testimony  is  to  be  determined  by  the  jury  or 
by  the  court  in  each  particular  ease."* 

Declarations.  The  employment  of  an  attorney 
may  be  proved  by  the  declaration  of  an  agent  of 
the  client,  provided  there  is  evidence  of  his  an- 
thority  to  employ  an  attorney.*"  But  it  is  otherwise 
where  there  is  no  evidence  of  such  authority.*'  Self- 
serving  statements  are  of  course  objectionable  imder 
the  heiovay  role.*'' 


362]  (b)  As  to  Natnre  and  Extent  of  Sarr- 
ices.  In  an  action  by  an  attorney  for  compensatioo 
it  is  proper  to  show  the  nature  and  extent  of  the 
service  in  connection  with  which  the  ebai^  is 
made.**  Parol  evidence  is  admissible  for  this  pur- 
pose.*" Evidence  of  services  rendered  in  another 
matter,^  prior  to  the  making  of  the  contract  sued 
npon,'^  is  properly  excluded. 

353]  (c)  As  to  Value  of  Servicott— m.  In 
OouraL  Except  where  the  question  of  value  is  not 
in  issue,"'  or  where  the  court  is  competent  to  exer^ 
cise  its  own  judgment  in  fixing  the  value,**  any 
competent  evidence  is  admissible  to  determine  the 
value  of  the  services  rendered."  Thus  it  is  always 
competent,  in  a  controversy  as  to  the  value  of  legal 
serviees,  to  prove  the  nature  of  the  litigation  and 
the  amount  involved.*"  Such  evidence  is  not 
sarily  confined  to  the  date  of  the  rendition  of  the 


admissible  to  ahow  that  he  appeared 
In  that  court  and  made  an  arKOmcnt 
and  prepared  a  brief  In  the  case). 

79.  Taft  V.  Shaw.  169  Mass.  692, 
86  NE  88:  Welti  v.  Cohen.  167  App. 
EHt.  65.  141  NTS  670. 

80.  Mabry  v.  Cheadle,  (Iowa)  SO 
NW  812. 

81.  Falrchtld  v.  Whltmore,  9  Cal. 
A.  52,  91  P  338;  Clay  v.  Brown,  148 
Mo.  A.  641,  128  SW  803. 

[a]  Thns,  where  an  attorney  seeks 
to  recover  of  a  morteaKee  fees  for 
the  foreclosure  to  rebut  the  attor- 
ney's claim  of  ratlQcatlon  of  hia  acts 
by  the  silence  of  the  raort^gee  be- 
fore, and  by  his  acceptance  of  the 
proceeds  after,  the  foreclosure.  It 
Is  proper  to  admit  evidence  that 
the  bill  to  foreclose  was  brought 
at  the  Instance  of  other  creditors 
who  promised  to  bear  the  expense. 
Saxton  V.  Harrington,  62  Nebr.  300, 
72  NW  272. 

83.  Maine  v.  Rlttenmeyer,  (Iowa) 
151  NW  499. 

83.  Fulton  V.  Western  Stove  Mfg. 
Co.,  (TeJcCiV.  A.)  45  SW  1035  (hold- 
ing that  It  la  error  to  allow  the  client 
to  testl^  as  to  his  construction  of 
the  contract,  .where  whatever  eon- 
tract  existed  was  contained  In  corre- 
spondence which  was  hot  produced). 

8«.  Chamberlain  v.  Rodgers,  79 
Mich.  219.  44  NW  698;  Bafebitt  v. 
Bumpus,  73  MJch.  831,  41  NW  417, 

16  AmSR  585:  Pendleton  v.  Johnston, 
59  N.  T.  Super.  331  [afC  133  N.  T. 
S78  mem,  31  NE  626  mem]. 

85.  Fowler  v.  Iowa  Land  Co..  18 
S.  D,  131,  99  NW  1095  (holding  that 
where  It  was  shown  by  the  uncontra- 
dicted evidence.  Independent  of  the 
testimony  of  an  agent,  that  he  acted 
aa  agent  and  attorney  for  defendant 
In  taKlng  possession  of  certain  prop- 
erty during  foreclosure  proceedings, 
etc.,  declarations  and  statements  by 
such  agent  were  admissible  to  prove 
the  contracU  entered  Into  by  him 
with  plaintiff  for  legal  services  while 
acting  as  defendant's  agent). 

86.  Southern  Home  Bldg.,  etc..  As- 
soc. V.  Butt,  77  Miss.  944,  28  S 
726. 

87.  TifTany  v.  Morgan,  (R.  1.)  73 
A  466. 

88.  Graham  v.  Dillon,  144  Iowa  82. 
121  NW  47;  Heller  v.  Kallsch,  141 
App.  Dlv.  206.  126  NTS  1067. 

88.  Brewer  V.  Cook,  11  Im.  Ann. 
637. 

90.  Callender  v.  Turpln,  (Tenn. 
Ch.  A.)  61  SW  1067. 

81.  Mulligan  v.  Smith,  S2  Cofo. 
404,  76P  1063. 

88.  Sparks  v.  Forrest,  8S  Ark.  426. 
108  SW  836;  Sutton  V.  Chicago  R. 
Co.,  174  111.  A.  316.  See  also  supra 
9S  328.  343. 

Sak   Reld   V.   Warren   Impr.  Co., 

17  Cal.  A.  748,  121  P  694;  In  re 
Freund,  171  III.  A.  570;  Gaylord  v. 
Nelaon.  7  KyL.  821. 

[a]    Vlter*  the  ssnrloes  were  ren- 


U  has  been  decided  that '  the  court 
may  fix  the  v^ue  without  hearing 
evidence.  Baldwin  v.  Carleton,  15  La. 
314:  Dorsey  v.  His  Creditors,  6  Mart. 
N.  8.  (lA.)  399. 

[b]  Vheza  tli*  oharr*  Is  dearlr 
not  ezeesslT*,  proof  of  usual  and  cus- 
tomary charge  Is  not  necessary.  Ka- 
dison  V.  Fortune  Bros.  Brewing  Co.. 
183  111.  A.  270. 

M.  u.  S. — Graves  v.  Sanders,  126 
Fed.  C90,  60  CCA  422. 

Ala. — Humes  v.  Decatur  Iiand 
Impr.,  etc,  Co.,  98  Ala.  461,  18  S 
368. 

Cal. — Hinckley  v.  Krug,  4  Cal.  Un- 
rep.  Cas.  208,  34  P  118;  Adelotte  v. 
Bloom;  13  Cal.  A.  56.  108  P  877. 

Fla, — Stewart  v.  Beggs,  56  Fla. 
665,  47  S  932. 

111. — Bruce  V.  Dickey,  118  111.  627. 
8  NE  435;  Levlnson  v.  Sands,  74 
111.  A.  273. 

Ind. — Bllssard  v.  Applegate,  77  Ind. 
610;  McFadden  v.  Ferris,  0  Ind.  A. 
464,  32  NE  107. 

Iowa. — Culllson  v.  Lindsay,  108 
Iowa  124.  78  NW  847;  Clark  v.  Ells- 
worth, 104  Iowa  442,  73  NW  1023; 
Bolton  y.  Dally,  48  Iowa  348;  Berry 
V.  Davis,  34  Iowa  694. 

Ky.— Hallam  v.  Bardaler.  7  KyL 
616. 

Mass. — Blair  V.  Columbian  Flre- 
prooflng  Co.,  191  Mass.  888.  77  NE 
782;  Aldrlch  V.  Brown,  103  Haas. 
627. 

Mich.— Crowell  v.  Truax,  94  Mich. 
5B5,-54  NW  384;  Babbitt  v.  Bumpus. 
73  Mich.  331,  41  NW  417,  16  AmSR 
585  and  note;  Romeyn  v.  Campau, 
17  Mich.  327. 

Minn.— White  v.  Esch,  78  Minn.  284, 
80  NW  976;  Olson  v.  GJertsen,  42 
Minn.  407,  44  NW  806. 

Mo.— Stark  v.  Hill,  31  Mo.  A.  101. 

Nebr. — Saxton  v.  Harrington,  52 
Nebr.  300,  72  NW  272. 

Nev. — Thompson  v.  Tonopah  Lum- 
ber Co.,  141  P  69. 

N.  T. — ^Allison  V.  Scheeper.  9  Daly 
365;  St.  John  v.  Bird,  110  NTS  869; 
Shlel  v.  Muir,  4  NTS  272. 
■   Pa. — Powers  v.  Rich,  184  Pa.  325, 
39  A  62. 

Wash. — Thorp  v.  Ramsey,  51  Wash. 
630,  99  P  584. 

Wls.~-White  V.  Luepa,  55  Wis.  222, 
12  nW  876;  Yates  v.  Shepardson,  27 
Wis.  238;  Cunning  v.  Kemp.  22  Wis. 
609. 

C^n. — ^Paradise  v.  Boase.  21  Can.  8. 
C.  419  (oral  evidence  to  satabllsh 
quantum  meruit). 

See  also  supra  t  331. 
[a]  Th»  avUeiUM  offwaa  was  ruled 
out  in  Holloway  v.  Lowe.  1  Ala.  246; 
Ellis  V.  Woodburn,  89  Cal.  129.  28 
P  963  [atr  in  banc  3  Cal.  Unrep.  Cas. 
288.  24  P893];  Bachman  v.  O'Reilly, 
14  Colo.  433,  24  P  546;  Wells  V. 
Adams,  7  Colo.  26,  1  P  698;  Phelps 
V.  Hunt,  43  Conn.  194;  Gilbert  v.  Fay, 
4  App.  (D.  C.)  38;  Tewkesbury  v. 
Beckwlth,  48  111.  A.  823;  Hutchinson 


d«Md  nnder  tha  eya  of  the  oewtt  ■  v.  Dunham,  41  111.  A.  107 ;  Manning 


V.  Borland,  SS  Me.  126,  SI  A  StT; 
Walbridce  v.  Barrett.  118  Mich.  48^ 
76  NW  973:  Howell  t.  Smith.  108 
Mich.  860,  66  NW  218;  Crowell  v. 
Truax.  94  Mich.  586.  64  NW  384; 
Babbitt  V.  Bumpus,  73  Mich.  331.  41 
NW  417.  16  AmSR  585;  WUdey  v. 
Crane,  69  Mich.  17,  36  NW  734;  Steen- 
erson  v.  Waterbury.  62  Minn.  211, 
63  NW  1146;  Lamprey  v.  Langevln, 
26  Minn.  122;  Goldsmith  v.  St.  Louis 
Candy  Co.,  85  Mo.  A,  595;  Wright  v. 
Gillespie,  43  Mo.  A.  244;  Case  v. 
Hotchkiss,  1  Abb.  Dec.  (N.  T.)  S24. 
3  Keyes  334,  1  Transcr.  A.  28S,  S 
AbbPrNS  881,  37  HowPr  283:  Easton 
V.  Smith.  I  E.  D.  Smith  (N.  T.)  818; 
Crawford  v.  Tyng;  2  Misc.  469.  21 
NTS  1041;  Matter  of  Simpson.  £  NTS 
363;  Fltxpatrlck  v.  Lincoln  Sav.,  eta, 
Co.,  194  Pa.  544,  45  A  333;  Boyd 
Boyce,  (Tex.  Civ.  A.)  63  SW  7M; 
Fulton  v.  Western  Stove  Mfg.  Co, 
(Tex.  Civ.  A.)  46  SW  1036;  Good- 
rich v.  Mott.  9  Vt.  896;  Kelly  t. 
Houghton,  69  Wis.  400,  18  NW 
326. 

96.  Gilmore  v.  HcBHdd,  156  Fed. 
464,  84  CCA  274;  Graves  v.  Sanders, 
126  Fed.  690,  60  CCA  422  [aCT  ie& 
Fed.  8491;  Cusick  v.  Boyne,  l  CaL 
A.  643,  82  P  986.  And  see  supra  i 
881. 

fal  TalM  or  rental  v>io*  of  cMl 
•nat*.— In  an  action  for  attorney's 

services  in  litigation  with  reference 
to  certain  real  estate,  evidence  a« 
to  the  value  of  such  real  estate,  or 
monthly  rental  thereof,  and  that  a 
life  estate  was  secured  to  defendant 
as  a  result  of  the  services,  was  ad- 
missible. Cusick  v.  Boyne,  1  Cal. 
A.  643,  82  P  985. 

[b]  Vrlo*  of  land  aoldd — In  an  ac- 
tion for  legal  services  In  preparing 
abstracts  of  title  to  land,  where  a 
purchase  of  the  land  was  made  on 
the  faith  of  these  abstracts,  the  price 
received  was  properly  considered  as 
a  circumstance  showing  what  would 
be  a  reasonable  fee  for  the  services 
rendered.  Morehead  v.  Anderson.  ItS 
Ky.  77,  100  SW  340,  30  KyL  1U7. 

[c]  laoreaaa  la  valae^In  an  ac- 
tion by  an  attorney  for  the  reason- 
able value  of  services  rendered  bT 
him  in  an  action  for  specific  per- 
formance, where  he  was  to  reoalT« 
no  compensation  if  he  was  nnane- 
cessful,  evi^nce  of  an  Increaatt  In 
the  value  of  the  property.  relatlT«  to 
which   the   services  were  rendered 

f tending  tlie  litigation,  was  admiSBlble 
n  evidence.   Smith  v.  Couch,  117  Mo. 
A.  267,  92  SW  1148. 

[d]  Talae  of  property  takam  tm 
■•ttlemeut — ^Where  an  attorney  takas 
a  claim  for  collection  for  a  jw- 
centage  of  the  recovery  and  recovers 
Judgment,  and  his  client  without  his 
consent  takes  property  In  settlement. 
In  a  suit  to  recover  the  fee,  evi- 
dence as  to  the  real  value  of  the 
property  taken  in  settlement  la  Us- 
material.  Coker  v.  Oliver,  4  Cte.  A. 
728.  62  SB  483. 
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services;  the  valne  at  the  time  of  the  trial  may 
al%o  be  shown.'"  But  it  is  not  admissible  to  go  into 
an  inquiry  concerning  prospective  benefits  which 
may  accrue  in  the  future."^  Similarly  evidence  as 
to  the  length  o£  time  spent  on  the  case,'^  the  care 
and  diligence  exhibited/"  the  character  and  stand- 
ing of  the  attorney/  and  that  defendant  profited 
by  his  advice '  is  admissible.  The  pleadings  in 
the  action  wherein  the  alleged  services  were  rendered 
are  also  admissible  to  show  their  nature  and  value," 
whether  plaintiff  was  the  sole  attorney  in  the  cause 
or  not;*  but  it  is  improper  for  plaintiff  to  read  in 
evidence  the  opinion  of  the  court,  giving  the  reasons 


for  its  decision."  The  attorney  himself  is  a  compe- 
tent witness  to  prove  the  value  of  his  services.^  A 
bill  rendered  by  the  attorney/  and  an  offer  of  pay  by 
the  client,^  are  admissible  as  evidence  of  their  own 
estimates  of  what  such  services  are  worth.  But  an 
attorney 's  bill  taxed  ex  parte  is  not  conclusive  proof 
of  the  services  or  disbursements  charged.** 

Local  usage  as  to  fees.  In  determining  the  value 
of  an  attorney's  services  it  is  proper  to  receive  evi- 
dence as  to  the  price  usually  charged  and  received 
for  similar  services  by  other  persons  of  the  same 
profession,  in  the  same  vicinity,  and  practicing  in 
the  same  conrt.^"    But  such  evidence  is  not  essen- 


M.  Ollmore  v.  McBride,  166  F«d. 
464.  467,  84  CCA  274  (where  the  court 
■aid:  "In  determining  the  reasonable 
▼alue  of  services  rendered  by  an  at- 
torney, it  is  certainly  proper  to  con- 
sider the  value  of  the  property  In 
litigation,  and  the  consequent  pe- 
cuniary benefit  realised  by  the  client 
as  th«  result  of  the  attorney's  ekill 
and  labor.  We  do  not  arree  with  the 
plaintiff  in  error  that  such  evidence 
should  be  confined  to  the  date  of  the 
rendition  of  the  judgment  in  which 
the  property  was  recovered!,  but  the 
inquiry  may  take  a  wider  range,  and 
include  its  value  at  the  time  of  the 
trial.  If  still  owned  by  the  defendant 
In  other  words,  in  such  a  case,  the 
present  value  of  the  proiwrty  re- 
covered Is  not  too  remote  for  the 
consideration  of  the  Jury.  It  tends 
to  show  the  benefit  which  the  de- 
fendant has  actually  received  as  the 
result  of  the  attorney's  services,  an 
Inquiry  which  we  think  is  always 
open,  so  long  as  the  amount  of  the 
fee  remains  to  be  settled"). 

B7.  Haish  V.  Payson,  107  111.  365, 
5  Kyli  1:  Scheinesohn  v.  Lemonek, 
84  Ob.  St.  424.  »5  NB  913,  AnnCaslSlZ 
C  737.  See  also  supra  i  831  note 
28  [c]. 

SB.  Clark  V.  EUtsworth,  104  Iowa 
442,  73  NW  1023;  Shiel  v.  Muir,  4 
NTS  272. 

[a]  ■>isfs^"In  reaching  his  con- 
clusions regarding  this,  the  referee 
•xamlned  the  briefs  prepared  to  de- 
termine the  propriety  of  the  charges 
In  connection  therewith.  The  de- 
fendants say  that  this  was  Improper, 
and  that  it  was  his  duty  to  find  ac- 
cording to  the  undisputed  testimony 
of  the  witnesses,  who  said  that  the 
time  charged  for  was  actually  spent, 
and  the  per  diem  charge  reasonable. 
But  we  think  the  referee  did  just 
right  in  dealing  with  the  matter  as 
2te  did.  The  briefs  themselves  would 
Afford  some  evidence  of  the  time 
spent  and  of  the  time  which  ought 
to  have  been  spent  In  their  prepara- 
tion, having  regard  for  the  Interests 
of  the  client  being  served."  McKane 
v.  aordon,  85  Vt.  253,  258,  81  A 
637. 

[b]  Bvldenoe  In  rebuttBl.1 — ^Where 
ttie  length  of  time  spent  is  made 
Sin  Important  element  of  recovery  in 
an  action  for  legal  services,  and  the 
-various  questions  examined  by  the 
Attorney,  and  the  several  papers 
which  he  drew,  together  with  the 
fSLCts  Involved,  have  been  detailed  by 
liltn  at  length,  evidence  that  a  much 
less  time  than  that  which  he  claimed 
to  have  spent  Utereln  was  reasonably 
jx«ceBsary  for  the  performance  of  the 
services  la  admissible.  Clark  v.  Blls- 
■srorth,  104  Iowa  442,  73  NW  1033. 

[c]  flevsna  attonsys  einpl07*d — 
woof  Oat  plaintiff's  labors  were 
Ujrhtened. — Elvidence  that  other  at- 
torneys were  employed  in  the  same 
caJB«  or  In  the  same  matter  which 
plaintiff  attorney  was  engaged  upon 
ia  not  admissible  where  It  Is  not 
made  to  appear  that  they  lightened 
**im  labors  In  some  respect.  Hutchin- 
iion  V.  Dunham,  41  111.  A.  107;  Mat- 
ter of  Simpson,  5  NTS  863. 

0ft.  Stark  V.  Hill,  31  Mo.  A.  101 
(taoldlng  that.  In  an  action  for  com- 


pensation for  services  rendered  In 
taking  depositions,  an  unofficial  copy 
ot  the  depositions,  containing  all  the 
questions  and  answers.  Is  admissible 
to  show  whether  plaintiff  performed 
the  services  with  proper  care,  where 
the  copy  Is  shown  by  a  witness  who 
was  present  to  be  a  correct  one). 

[a]  Bfforts  to  ooileet  dsbfa— On  an 
Issue  as  to  the  value  of  the  services 
of  an  attorney,  evidence  that  he  made 
extraordinary  efforts  to  ooileet  a  debt 
for  his  client  was  admissible  as  en- 
hanolng  the  value  of  his  services. 
Nesbitt  V.  Whaley,  10  KyL  400. 

1.  Stoddard  V.  Sagal,  86  Conn.  346, 
85  A  519;  Phelps  v.  Hunt,  40  Conn. 
97;  Clark  v.  Sllsworth,  104  Iowa  442, 
73  NW  1023;  Currey  v.  Robinson,  92 
Kan.  117,  139  P  1023.  But  In  Lun- 
gerfaausen  v.  Crittenden,  108  Mich. 
173.  61  NW  270.  evidence  of  the  at- 
torney's ability  was  ruled  out. 

[a]  Igraoranoe  of  standing  of  at- 
torney,— In  an  action  by  an  attor- 
torney  for  professional  services.  It 
is  not  competent  for  defendant.  In 
order  to  sustain  his  version  of  the 
contract,  to  prove  that  plaintiff  was 
a  lawyer  of  limited  practice  and  ex- 

fterlence,  when  there  is  nothing  to 
□dicate  that,  at  the  time  the  contract 
was  entered  into,  defendant  knew 
anything  about  plaintiff's  qoallfica- 
tions,  but  rather  that  he  did  not. 
Shakespeare  v.  Baughman,  112  Mich. 
6E1,  71  NW  874. 

[b]  Avtowt  of  business  on  hand. 
— Evidence  of  the  uinount  of  business 
the  attorney  had  on  band  was  held 
Irrelevant  in  Oalther  v.  Dougherty, 
S8  SW  2,  18  KyL  709. 

[c]  WbImv  af  ■imilav  salts  bad. 
■^Tn  an  aoWMr  b]r<an  attorney  for 
services,  some  of  which  were  ren- 
dered In  an  Injunction  suit  In  an 
appellate  court,  it  Is  not  reversible 
error  not  to  allow  defendant  to  ask 
the  attorney  respecting  the  number 
of  suits  involving  injunctive  relief 
he  had  ever  bad  in  such  court.  Wil- 
lard  V.  Wiltlams.  10  Colo.  A.  140,  50 
P  207  (where  the  court  said:  "We 
are  not  disposed  to  disagree  with 
counsel  respecting  the  right  to  show 
the  extent  and  character  of  the  serv- 
ices and  experience  of  an  attor- 
ney, and  his  status  in  the  profession, 
when  he  sues  for  fees,  and  that  these 
matters  may,  to  a  greater  or  less  ex- 
tent, be  considered  in  determining 
what  he  ought  to  obarge  for  a  given 
service.  The  question  which  was 
put  can  hardly  be  said  to  bear  on 
this  Inquiry.  Zt  may  easily  be  true 
that  a  lawyer  may  have  had  very 
extended  and  large  experience  In  liti- 
gations of  the  gravest  charaoter,  and 
yet  never  bad  a  suit  of  that  par- 
ticular description  in  that  partloilar 
court.  If  counsel  had  pursued  their 
inquiry,  and  put  other  questions  tend- 
ing in  the  same  direction,  whereby 
he  had  sought  to  elicit  facts  which 
would  exhibit  the  limits  of  coun- 
sel's experience,  and  he  had  not  been 
permitted  to  pursue  it,  a  different 
question  would  have  been  pre- 
sented"). 

a.  Maine  v,  Rlttenmeyer,  (Iowa) 
151  NW  499. 

3.  Davis  V.  Walker,  131  Ala.  204, 
31  S  554;  Stringer  v.  Breen,  7  Ind.  A. 


557,  34  NE  lOlS;  McFadden  v.  Fer- 
ris. 6  Ind.  A.  454,  32  NS  107;  Cooke 
V.  Plalsted,  170  Mass.  874,  67  NB 
687;  Thorp  v.  Ramsey,  61  Wash.  680, 
99  P  584. 

[a]  Seoord  and  proosedlngs^In 
an  action  by  an  attorney  for  services 
rendered  in  a  street  improvement 
case,  where  the  value  of  the  services 
was  In  issue.  It  was  not  error  to 
admit  In  evidence  the  record  and  pro- 
csB^IWt  im  V»  street  case.  Duck- 
wall  vT  WnHsms,  29  Ind.  A.  650,  08 
NE  232. 

4.  Thorp  Vt  Ztamsey,  61  Wash.  680^ 

96  P  5S4. 

5.  (:r;iwford  V.  Tyng.  2  Mlac.  469, 
4To,  21  NVH  i041  (where  the  court 
said;  "This  opinion,  which  was  Im- 
properly admitted  in  evidence,  is  at 
best  the  declaration  (secondary  evl- 
denoe)  made  by  the  court  of  Its  rea* 
sons  for  making  the  decision,  and 
moreover,  the  Judge  writing  an  opin- 
ion in  a  given  case  is  simply  giving 
the  reasons  for  his  decision,  ana 
even  if  called  as  a  witness  will  not 
be  allowed  to  testify  as  to  his  rea- 
sons for  reaching  his  decision,  al- 
though he  may  be  allowed,  under 
certain  circumstances,  to  testify  as 
to  what  occurred  before  him;  but 
the  order  or  Judgment  entered  on  his 
opinion  is  the  best  evidence  of  the 
adjudication"). 

6.  Young  V.  Whitney,  18  Fta.  54: 
Ellis  V.  Warfleld,  82  Iowa  659,  48 
NW  1058:  Schlicht  v.  Stivers.  61  Iowa 
746,  16  NW  74:  Chamberlain  v.  Rod- 
eVB,  7ft  Mich.  219,  41  NW  698;  Cran- 
mer  v.  Dakota  Bldg.,  etc.  Assoc,  6 
8.  D.  241,  61  UW  36. 

[a]  WlisM  ssrvloss  are  psrfetmsd 
1V  BOth  BMHlMTs  Of  a  film  and  are 
BO  intermingled  as  to  make  It  dif- 
ficult to  separate  them,  the  court  may 
properly  refuse  to  require  one  of 
the  members  to  state  the  reasonable 
value  of  his  personal  and  Individual 
services.  Thorp  v.  Ramsey,  61  Wash. 
580,  99  P  584. 

r.  Webster  v.  Loeb,  112  Mo.  A. 
139.  86  SW  463. 

[a]  Aooounts  Tsndersd  by  an  at- 
torney to  him  client  after  notifica- 
tion by  him  of  the  termination  of  the 
relation  and  of  his  desire  to  settle  are 
some  evidence  that  the  value  of  his 
services  did  not  exceed  the  amount 
found  by  the  court.  Fernandes  v. 
Watt,   26  Cal.  A.   86,   146  P  47. 

8.  Randall  v.  Packard,  1  Mlso.  344, 
20  NYS  710  [aff  142  N.  Y.  47,  39  NS 
823]. 

S.   Cook  T.  StUson.  S  ^rb.  <N. 

T.)  337. 

10.  U.  S. — Stanton  v.  Embry,  93 
U.  S.  548,  23  L.  ed.  983. 

Cal.— Knlgbt  V.  Russ,  77  Cal.  410, 
19  P  098. 

111.— Nathan  v.  Brand.  167  ni.  007, 
47  NE  771  [aff  07  111.  A.  640];  Meth- 
eny  v.  Bohn.  164  111.  486,  46  NE 
1011;  Koeat  V.  Josephsen,  168  111.  A. 
388;  Sexton  v.  Bradley,  110  111.  A. 
495  [app  dism  210  111.  128,  71  NE 
343];  Bingham  v.  Spruil,  97  111.  A. 
374. 

Iowa.~-Clark  v.  EllBworth,  104  Iowa 
442,  73  NW  1028. 

Lia. — Jackson's  Suoc,  80  La.  Ann. 
463;  Cullom  V.  Mock,  21  1m,  Ann. 
687. 
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tial  inasmnch  as  the  eonrt  itaelf  is  competent  to 
jndge  with  respect  to  the  value  of  snch  services.^^ 
^XTiceB  nndired  in  another  snit.  Proof  of  the 
value  of  plaintiff 's  services  rendered  in  another  suit 
is  not  good  evidence,"  nor  is  evidence  of  what  plain- 
tiff had  charged  for  services  rendered  to  defendant 
prior  to  those  in  question  admissible.  Sach  evi- 
dence is  izTdevant  as  tendii^  to  raisb  aa  ontaide 
isane.^' 

F6M  of  otlur  Bttoneyi.   Bvidenee  of  what  an- 

N.  T. — ^AlllBon  V.  Scheeper,  9  Daly 
S«5. 

Pa. — Thompaon  v.  Boyle.  SB  Pa. 
477. 

R.  I. — Oorman  v.  Banican,  21  R.  I. 
22.  4«  A  S8. 

Vt.— Vllaa  V.  rtowner.  21  Vt  419. 

[al  mrthar  atatuMBt  of  mla^ 
To  show  what  is  a  reasonable  solici- 
tor's fe«.  it  Is  not  aufflclent  to  show 
what  Is  the  reasonable  and  customary 
charve  merely.  The  inquiry  should 
be  what  fa  usually  and  customarily 
charged  and  paid  for  like  services  In 
the  oourt  where  such  services  were 
rendered,  where  the  fee  Is  the  sub- 
lect  of  contract,  or  where  the  matter 
is  between  parties  competent  to  con- 
tract. Crane  v.  Roselle,  167  HI.  A. 
595;  Chleaco,  etc..  Tract.  Co.  v. 
Gaines,  129111.  A.  160.  _ 

[b]  ■■arluss  MBAsrsd  la  MWlksr 
MM*  or  oouty^d)  On  the  Issue 
as  to  the  value  ot  services  rendered 
by  an  attorney  In  rolns  to  another 
state,  evidence  as  to  the  schedule  of 
fees  adopted  by  the  bar  for  services 
in  the  county  is  Inadmissible.  Galtber 
V.  Dougherty.  88  SW  2.  18  KyL  709. 
But  see  Stanberry  v.  DIckerson,  S5 
Iowa  493  (holding  that,  where  attor- 
neys residing  in  this  state  are  em- 
ployed to  go  and  render  professional 
services  In  another  state,  the  com- 
pensation to  which  they  are  entitled 
will  be  governed  by  the  value  of 
such  services  In  this  state  rather 
than  of  that  in  which  they  were 
performed).  (2)  Where  services  are 
performed  by  Chicago  lawyers  In  ob- 
taining the  dissolution  of  an  Injunc- 
tion in  Du  Page  county,  evidence  as 
to  what  such  services  were  reason- 
ably worth  In  Chicago  is  incompetent 
Crane  v.  Roselle.  1S7  111.  A.  595. 

[c]  Per  dlsn  oliarges. — E^vIdence 
as  to  the  regular  per  diem  charges 
made  by  an  attorney  does  not  tend 
to  prove,  nor  does  it  throw  any  light 
on,  the  value  of  services  rendered  by 
him  In  the  matter  of  negotiating  a 
consolidation  of  corporate  interests. 
Hughes  V.  Ferrlman.  119  III.  A.  169. 

[d]  AMorur  of  llaaltod  ■■VMi- 
sacs.  On  the  trial  of  an  action  to 
recover  for  legal  services,  brought 
by  an  attorney  having  but  two  years' 
experience,  where  witnesses  for 
plaintiff  testify  to  the  usual,  ordi- 
nary, and  customary  compensation 
for  such  services.  It  Is  proper,  on 
cross-examination,  to  ask  whether 
they  regard  the  sum  they  name  the 
usual,  ordinary,  and  customary  com- 
pensation for  the  services  of  an  at- 
torney having  that  limited  experi- 
ence. Levlnson  t.  Sands,  74  HI.  A. 
272. 

[e]  OolleotlOB  business. — ^Where  it 
appears  that  defendant  lawyers  re- 
ceived certain  collection  business 
from  plaintiff,  a  lawyer.  In  an  ac- 
tion for  a  division  of  the  fees,  testi- 
mony is  properly  admitted  which 
tends  to  prove  a  general  custom  In 
such  cases  to  allow  the  lawyer  send- 
ing the  business  one  third  of  the 
fees.  Parker  v.  Oartslde.  172  III.  A. 
624. 

[f]  Othw  Oaa  isnl  ssgrtoss...  ■ 

In  an  action  by  an  attorney  at  taw 
to  recover  for  services  In  procuring 
certain  dlscoanta  for  defendant,  evi- 
dence as  to  the  reasonable  value  of 
a  broker's  commission  for  procuring 
bank  discounts  Is  properly  rejected, 
where  the  services  of  such  attorney 


other  attorney  received  in  the  same  ease  or  in  otba 
particular  cases  is  not  admissihle  in  determinii^  the 
value  of  the  services  performed.** 

[$  354]  bb.  Expert  Testimony.  Testimony  b; 
attorneys  in  good  standing  and  in  active  practice  is 
admissible  to  prove  the  value  of  services;'*  upon 
suitable  oceasions  an  attorney  has  been  allowed  to 
testify  as  an  expert  in  r^:»rd  to  the  necessity  of 
services  rendered,**  the  nature  of  the  qnestioDS  ia- 
volved,**  and  the  absence  of  ruk  when  the  case  was 


In  obtaining  discount  were  not  such 
as  are  ordinarily  rendered  by  a  brok- 
er la  procuring  discounts.  Oold- 
smith  V.  St  Louis  Candy  Co.,  8Ei 
Mo.  A.  696. 

11.  In  re  Freund,  171  111.  A.  670; 
Kadlson  v.  Fortune  BroR.  Brewing 
Co..  182  III.  A.  276. 

U.  Davis  v.  Walker.  131  Ala.  204. 
81  S  564;  Hart  v.  Vldal,  «  Cal.  66: 
Robblns  V.  Harvey.  6  Conn.  225.  And 
see  Taylor  v.  Badoux,  (Tenn.  Ch.  A.) 
58  SW  919  (holding  that.  In  allow- 
ing the  fees  of  the  attorneys  of  cer- 
tain claimants,  the  court  will  not  con- 
sider the  fact  that  such  attorneys 
also  represent  other  claimants 
against  the  same  defendants,  where 
It  does  not  appear  what  fees  were 
allowed  in  such  other  suit,  nor  what 
amount  of  work  they  were  required 
to  do  therein). 

fa]  Mtttow  Usd  iB  aa  aeUoa  la- 
attgatsd  low  after  ooaoXasloa  of 
«hs  U«ca«loa  in  which  plaintiffs' 
services  were  performed  and  after 
termination  of  such  services  are 
properly  excluded.  Turner  v.  Uaxey, 
(Okl.)  144  P  1064. 

[b]  Butt  oa  sbnUav  stats  of  fsots. 
— ^An  attorney  who  conducts  a  suit 
for  A  Is  entitled  to  reasonable  com- 
pensation without  regard  to  what 
he  received  from  B  for  conducting 
a  suit  depending  on  a  similar  state 
of  facts,  B's  suit  having  been  stayed 
by  agreement  to  await  the  determina- 
tion of  A's  suit  which  was  finally 
determined  In  A's  favor.  Bruce  v. 
Dicker,  116  III.  627,  8  NE  485. 

13.  Puller  V.  Stevens,  (Ala.)  89  8 
62S;  Brown  v.  Harriot,  81  N.  J.  L, 
464,  80  A  479. 

14.  Kan. — Ottawa  Univ.  v.  Welsh, 
14  Kan.  184;  Ottawa  Univ.  v.  Parkin- 
son, 14  Kan.  169. 

Hd.— Calvert  v.  Coxe,  1  GUI.  95. 
Mich. — Bggleston  v.  Boardman,  27 
Mich.  14. 

Mont. — Forrester  t.  Boston,  etc.. 
Cons.  Copper,  etc.,  Min.  Co.,  29  Mont. 
297.  74  P  1081,  76  P  211. 

N.  Y. — Allison  T.  Scheeper,  9  Daly 
866. 

Pa. — Playford  v.  Hutchinson,  186 
Pa.  426,  19  A  1019. 

But  see  Cunning  v.  Kemp,  22  Wis. 
609  (holding  that.  In  an  action  by 
an  attorney  to  recover  for  services 
rendered  In  a  criminal  case,  it  Is  not 
error  to  instruct  the  Jury  that.  In 
estimating  the  value  thereof,  they 
may  take  Into  consideration  the 
amount  he  had  settled  for  with  other 
persons  charged  In  the  same  Indict- 
ment and  for  whom  the  same  services 
were  rendered.  And  If  plaintiff.  In 
consideration  of  the  poverty  of  some 
of  the  persons  Indicted,  has  settled 
with  them  for  a  leas  sum  than  his 
services  were  really  worth,  or  If 
the  services  rendered  for  defendant 
were  greater  or  more  valuable  than 
those- rendered  for  the  others,  these 
are  matters  to  be  brought  to  the 


attention  of  the  Jury  by  special  in- 
structions prepared  by  plaintiff  and 
presented  to  the  court  for  that  pur- 


pose). 

[a]  AttonuT  for  advoraatyi^^he 

amount  charged  by  an  attorney  In 
a  given  case  la  not  admissible  in 
evidence  to  fix  the  value  of  the  serv- 
ices rendered  in  the  same  case  by 
the  attorney  for  the  other  parties. 
Babbitt  v.  Burapus,  73  Mich.  831.  41 
NW  417,  16  AmSR  686;  Eggleston  v. 


Boardman,  87  Mich.  14.  But  mc 
Compton  V.  Barnes,  4  Olll  (Md.)  5%, 
45  AmD  116  (holding  that  the  ooon- 
sel  fee  paid  by  a  caveator  of  a  will 
admitted  to  probate  Is  evidence  of 
the  reasonableness  of  a  similar  fee 
allowed  to  the  executor  for  the  ca- 
veatee's  counsel  to  maintain  it). 

16.  Ala. — Faulk  v.  Hobble  Gro- 
cery Co.,  178  Ala.  264,  SM,  S9  8 
469  [cit  Cyc];  Brown  t.  Prude,  11 
Ala.  689,  11  S  888. 

Colo. — ^Haselttne  v.  BrocKway,  H 
Colo.  291,  67  P  1077;  Bourke  v.  Whit- 
ing, 19  Colo.  1,  34  P  172;  Bachmui 
V.  O'Reilly,  14  Colo.  438,  24  P  644. 

III. — McMannomy  v.  Chicago,  eta, 
R.  Co.,  1«7  111.  497,  47  NB  7',2:  Louis- 
ville, etc.,  R.  Co.  V.  Wallace,  124 
III.  27.  26  NB  492,  11  LRA  787  and 
note;  Halsh  v.  Purson,  107  HI.  8IS, 
6  KyL  1;  In  re  A^und,  171  ItL  A 
670;  Stufflebeam  v.  Jewell.  165  UL 
A.  108;  Sexton  v.  Bradley.  119  UL 
A.  496  CaPP  dlsm  210  111.  128.  71 
NB  3421;  Beau  v.  Robinson,  91  m. 
A.  247;  Dorsey  v.  Corn,  2  IlL  A 
683. 

Iowa. — ^Hall  v.  Wabash  R.  Co,  1)8 
Iowa  714,  110  NW  1089;  Clark  v.  Ella- 
worth,  104  Iowa  442,   73  NW  1021. 

Ky. — Morehead  v.  Anderson,  Hi 
Ky.  77,  100  SW  340,  30  KyL.  1127; 
Louisville  Gas  Co.  v.  Hargia,  S2  SW 
946,  17  KyL  1190. 

La. — DInkelsplel  v.  Pons.  119  La 
288.  43  S  1018;  Jackson's  Succ^  19 
La.  Ann.  463;  Randolph  v.  Carroll, 
27  La.  Ann.  467;  Cullom  v.  Mock,  11 
La.  Ann.  687:  Brewer  v.  Cook.  11  La. 
Ann.  637;  Lee's  Succ,  4  La.  Ann. 
S78;  Macarty's  Succ.,  3  La.  Ann.  61?. 
See  also  Auld's  Succ.,  45  La.  Ann. 
248,  11  S  948:  Bdelln  v.  RichardBon. 
4  La.  Ann.  602. 

Me.— Bodnsh  V.  Fox,  M  lie.  90,  29 
AmD  611. 

Mfch— Kelley  v.  Rlchards<Mi.  69 
Mich.  430.  87  NW  B14. 

Minn. — Olson  v.  QJertsen.  42  Ulna. 
407,  44  NW  306;  Allls  v.  Day.  14 
Minn.  616. 

Mo. — Brownrlgg  Massengale^  97 
Mo.  A.  190.  70  ¥W  1102:  KlnnSnry 
V.  Joseph,  94  Mo.  A.  298,  68  SW  92. 

N.  T.— Burke  v.  Baker,  111  App- 
DIv.  422,  97  NTS  782  Ja«  188  N.  T. 
661  mem,  80  NB  1022  meml;  Gar- 
field V.  kirk,  66  Barb.  464:  Be^* 
man  v.  Platner,   16  Barb.  660. 

Oh. — Williams  V.  Brown,  28  CHl 
St.  547. 

Pa. — Thompson  V.  Boyle,   8K  A- 

477. 

Tenn. — Pickett  v.  Gore.  (Ch.  A) 
58  SW  402;  Butler  v.  Kinc  (Clb. 
A.)  48  SW  697.  See  Taylor  Ba- 
doux, (Ch.  A.)  68  SW  91t. 

■icpert  testtmow  g 
Evidence  [17  Cyc  185]. 

[a]  The  report  of  aa  WMWsa 
oosunlttse  appointed  by  a  court  to 
determine  what  would  be  a  roasm- 
able  fee  In  a  particular  ease  Is  In- 
competent evidence.  McMallen  v. 
Reynolds,  209  III.  604,  TO  NB  1041 
[rev  106  HI.  A.  286]. 

19.  Arts  V.  Robertstm,  EO  lU.  A 
27. 

17.  Aldrlch  Brown.  lOS  llass. 
SS7  (holding  that  on  an  isans  be- 
tween attorney  and  client  aa  to  tbc 
value  of  the  former's  servloM  In  « 
suit  in  which  the  latter  was  plata- 
tlft  and  which  was  settled  witbout  « 
trial,  the  opinion  of  the  counsel  ol 
defendant  in  such  suit  that  plaia- 
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taken  •  upon  a  contingent  f ee.*^  Bnt  opinions  of 
witneaaes  as  to  what  wonld  have  been  the  result  of 
cases  which  plaintiff  was  employed  to  conduct  on 
a  eontingeDt  fee  and  which  were  sueeessfully  proee- 
ented  by  others  after  his  discharge  are  not  admis- 
siUe.*'  In  order  to  render  expert  testimony  ad- 
missible, the  witness  must  qutdify  as  an  expert 
by  showing  that  he  is  an  attomey,^*^  familiar  with 
enstomary  charges  at  the  place  where  the  services 
are  performed,'^  the  services  must  be  services 
as  ctistingnished  &ora  mere  business  trutsactions," 
aad  the  opinion  must  be  as  to  the  value  of  the 


tiff  therein  had  no  case  Is  competent 
evidence). 

18.   Oreetr  v.  Miller,  87  Fed.  3S. 

18.  Breathitt  Coal,  etc.,  Co.  t. 
Gregory.  78  SW  148.  2S  KyL  1507. 

90.  Howell  V.  Smith,  108  Mich. 
S50,  M  KW  218;  Pry  v.  Estes,  52 
Ho.  A.  1. 

£&]  A  aur*  Ubaral  ml*  haa  been 
ranrMted  not  requiring  that  an  ex- 

Kert  be  an  attorney,  but  merely  that 
e  be  familiar  with  an  attorney's 
ehmrgeB.  McNlel  v.  Davidson.  87 
Ind.  IM. 

fb]  Qplalow  of  imwmma.  aot  ad- 
TTrnH*r**i — ^"  an  action  for  compen- 
sation for  the  services  of  an  attor- 
nex.  a  witness  who  is  not  an  attor- 
ney is  incompetent  to  prove  the  value 
of  the  services  rendered,  although 
be  may  have  had  considerable  ex- 
perience In  employing  and  settling 
with  attorneys.  Hart  v.  Vidal,  6 
CU.  58;  Howell  V.  Smith.  108  Mich. 
860.  66  NW  218. 

Cc]  VtofaMloBal  staadlaff  and  ex- 
pevuBM  of  9X9**%^— In  oonsidering 
expert  testimony  the  Jury  must  talie 
Into  consideration  the  professional 
standing  and  experience  of  the  wit- 
ness. Cosgrove  t.  Bnrton.  104  Mo. 
A.  698,  78  SW  867. 

SX.  Gilbert  v.  Lloyd,  170  111.  A. 
4S6:  Wiiaon  v.  Hart,  129  111.  A.  329; 
Stevens  v.  Sniaworth,  96  Iowa  231.  68 
KW  888. 

[a]  TaaalUarity  wltb  plalntliPs 
gMwrtrtlon.  An  attorney  is  qualified 
to  testify  of  the  general  value  of 
le^l  services,  after  tieing  Informed 
as  to  what  was  done,  without  being 
shown  to  be  familiar  with  plalD- 
tuTs  professional  attainments  and 
experience.  Fuller  v.  Stevens,  (Ala.) 
39  S  62  3 

aft.  Turnbull  v.  Richardson,  68 
llicli.  400,  37  NW  499;  Warder  v. 
Belts,  1S7  Mo.  140.  57  SW  637. 

[a]  Vbat  pure  bnsiaeaa  matters 
m**  nixed  with  legal  services  does 
not  prevent  admission  of  expert  opin- 
ion. Kelley  v.  Richardson,  89  Mich. 
430.  87  NW  514. 

S8.  Southgate  v.  Atlantic,  etc  R. 
Oo  .  61  Mo.  89;  Barker  v.  Cairo,  etc.. 
R.  Co.,  S  Thomps.  &  C.  (N.  Y.)  828. 

fa]  *'Wlwt  ts  the  fair,  nsnal  aad 
vmrntommxT  fs*>  la  the  proper  «aes- 
'tlrra*  when  It  appears  that  there  is  a 
viaual  and  customary  fee  for  the 
services  performed;  but  when  such 
Is  not  the  case.  It  is  proper  to  prove 
what  the  services  were  reasonably 
and  fairly  worth."  Maoeaty  v. 
Steele.  112  HI.  A.  19,  20.  To  sams 
effect  Gilbert  v.  Lloyd.  178  111.  A. 
436. 

M.  Ala. — ^Faulk  v.  Hobble  GrooMT 
Oo..   178  Ala.  264,  286,  »  S  460  [dt 

Ark. — Lilly  v.  Robinson  Mercantile 
Oo..  106  Ark.  671,  163  BW  fi20. 

Col. — Matter  of  Dorland,  63  Cal. 
2S1. 

III. — Lee  V.  Lomax.  219  111.  218, 
7«  NE  877;  In  re  Freund  171  111.  A. 
STO;  Crane  v.  Roaelle,  157  111.  A. 
R96;  Dorsey  v.  Com.  2  ill.  A.  633. 

Xovra. — Clark  v.  Ellsworth.  104 
Towa  442,  73  NW  1023. 

Ky. — Oermanla  Safety  Vault,  etc., 
Co.  Hargis,  64  SW  SIS,  88  KyL 
S74:  Jordan  v.  Swift  Iron,  etc.,  Wka^ 
54  KyL  194. 


La. — Dinkelsplel  v.  Pons,  119  La. 
886.  237,  43  S  1018  [cit  CycJ;  Lee's 
Succ.,  4  La.  Ann.  578;  Macarty's 
SuGc..  3  La.  Ann.  517;  Dorsey  v.  His 
Creditors.  6  Mart.  N.  S.  399. 

Mlch.-^Walbridge  v.  Barrett,  118 
Mich.  433,  76  NW  973. 

N.  Y.— Schlesinger  v.  Dunne,  86 
Misc.  629.  73  NTS  1014;  Chatdeld  v. 
Hewlett.  2  Dem.  Surr.  191. 

[a]  TlM  ooact  Is  ItscU  an  sosrt 
on  the  question  of  the  value  of  an 
attorney'iB  services.  Randolph  v, 
Carroll.  27  La.  Ann.  467;  Collom  v. 
Ifock,  21  La.  Ann.  M7;  Baldwin  v. 
CarlCton.  16  La.  894. 

flS.  U.  S.— Head  v.  Hargrave,  106 
U.  8.  46,  2«  L.  ed.  1028;  Sanders  v. 
Graves,  106  Fed.  849. 

Colo. — Bourke  v.  Whltlngt  19  Colo. 
1,  84  P  172;  Wiltard  v.  Williams,  10 
Colo.   A.    no.   GO  P  207. 

lowii, — Aitidt  V.  Hosford,  82  Iowa 
41*1+,    4)>    NW  HSl. 

Ky. — Morehead  v.  Anderson.  186 
Ky.  77.  100  SW  840.  80  KyL  1187; 
Jordan  v.  Swift  Iron,  etc.  Works,  14 
KyL  194. 

Mo. — Gosj?rov«  v.  Leonard,  184  Mo. 
419.  33  SW  777.  86  SW  1137;  Rose 
V.  Spies.  44  Mo,  30. 

N.  Y.—Urooklyn  Heights  R.  Co.  v. 
Brooklyn  City  R.  Co.,  124  App.  Dlv. 
896,  109  NYS  81  (holding  that  evi- 
dence of  the  value  of  professional 
services  is  purely  opinion  evidence, 
and  not  testimony  as  to  fttcts,  and 
therefore  is  not  conclusive,  even 
when  uncontradicted) :  Reves  v. 
Hyde,  14  Daly  481,  18  NYClvFroc 
823;  Schlesinger  v.  Dunne.  36  Misc. 
528,  78  NTS  1014:  Holm  v.  Parmele- 
Ekwleston  Co.,  13  Misc.  817.  84  NYS 
458;  Randall  v.  Packard,  1  Hlsc.  144, 
20  NYS  716  [aft  142  N.  T,  47.  86 
NE  8231. 

Oh. — ^Holmes  v.  Holland,  11  Oh. 
Deo.  (Reprint)  768,  29  CincLBul  116; 
Kittredge  v.  Armstrong,  11  Oh. 
Dec.  (Reprint)  661,  28  ClncLBul 
249. 

Compare  International,  etc  R.  Co. 
V.  Clark,  81  Tex.  48,  16  SW  631 
(holding  that  an  instruction  that  the 
Jury  are  not  bound  by  the  opinions 
of  experts,  unless  they  think  the 
opinions  are  correct,  was  properly 
refused  as  being  an  improper  com- 
ment on  evidence). 

[a]  jury  to  ooBsldm  expert  tes- 
timony in  the  light  of  their  own 
knowledge, — In  an  action  for  com- 
pensation for  professional  services, 
the  opinions  of  attorneys  as  to  their 
value  are  not  to  preclude  the  jury 
from  exercising  "their  own  knowl- 
edge and  ideas  on  the  subject."  It 
Is  their  province  to  weigh  the  opin- 
ions by  reference  to  the  nature  of 
the  services  rendered,  the  time  oc- 
cupied In  their  performance,  and 
other  attending  circumstances,  and 
to  apply  to  them  their  own  experi- 
ence and  knowledge  of  the  character 
of  such  services.  Head  v.  Hargrave. 
106  U.  8.  45.  2S  L.  ed.  1028;  Sanders 
v.  Graves,  105  Fed.  849  [aff  125  Fed. 
690,  60  CCA  422];  Amdt  v.  Hos- 
ford. 82  Iowa  499,  48  NW  981; 
Morehead  v.  Anderson,  126  Ky.  77. 
100  SW  340.  SO  KyL  11S7.  Contra 
Moore  v.  Watts,  81  Ala.  261,  2  S 
278;  Atkinson  v.  Dailey,  107  Iild.  117, 
7  NB  902   (holding  that  the  Jury 


particular  services  rendered,  and  not  as  to  the  gen- 
eral value  of  such  services.^'  Such  evidence  is  not 
necessarily  controlling  upon  the  court  **  or  upon  the 
jury,^  although  due  weight  should  be  given  there- 
to.'* Nor  is  expert  testimony  necessary  at  all  where 
the  other  evidence  in  the  case  is  sufficient  to  form 
a  basis  for  determining  the  value  of  the  services.'* 
[$  366]  (d)  As  to  F«rfonnjuic8.  Performanee 
must  be  shown,  but  it  is  usually  enough  to  show  that 
an  attorney's  task  is  praetieally  aocompUshed,  al- 
though the  exact  means  contemplated  were  not 
used.** 

should  be  governed  by  the  evi- 
dence and  not  by  any  preconceived 
notions  of  the  value  of  such  serv- 
ices). 

as.  Ala. — Faulk  v.  Hobble  Grocery 
Co.,  178  Ala.  264,  266,  69  S  460  [clt 

Cyc]. 

Ark.— Bell  v.  Welch,  88  Ark.  189. 
Ind. — Williams  v.  Boyd,   75  Ind. 
286;  Blizzard  V.  Applegate,  61  Ind. 
368. 

t*. — Dlnkelsplel  v.  Pons,  119  Ia. 
286.  48  8  1018. 

Mich. — Turnbull  v.  Richardson,  W 
Mich.  400,  87  NW  «9», 

Nofttter  V.  Uoftett.  68  Kan. 
354,  66  P  tfO. 

as.  See  supra  |  319. 
_[a]  Verfenanos  was  snJBaieatly 
Shown  in  Mellen  v.  U.  S..  IS  Ct.  CI. 
71;  Walker  v.  Cutbbert.  10  Ala.  218: 
Cockrill  v.  Sanders.  (Ark. )  8  SW 
831;  Craddock  v.  O'Brien,  164  Cal. 
217,  37  P  896;  Stewart  v.  Robinson, 
76  Cal.  104,  18  P  157:  Keeler  v. 
Hoyt.  57  Colo.  120,  140  P  191;  Uoore 
V.  Robinson.  92  III.  491;  Franklin 
County  V.  Layman,  43  111.  A.  IBS 
[aff  146  III.  138,  83  NB  1094);  Millard 
V.  Richland  County.  18  111.  A.  627; 
Pennington  v.  Nave,  16  Ind.  823; 
Joyce  V.  Miami  County  Nat  Bank, 
90  Kan.  745,  186  P  282;  Williams  v. 
Thurston,  S  B.  Mon.  (KyJ  164;  Har- 
gis V.  Louisville  Gas  Co.,  22  SW 
85.  23  SW  790,  16  KyL.  369;  Wheeler 
V.  Harrison.  94  Md.  147.  60  A  628: 
Millen  v.  Coakley,  217  Mass.  8,  104 
NE  468;  Tapley  v.  Coffin,  12  Gray 
(Mass.)  420;  Cole  v.  Richmond  Uln. 
Co.,  18  Nev.  120,  1  P  668:  Chester  v, 
Jumel.  126  N.  T.  237.  26  NE  297  [rev 
2  Sllv.  Sup.  159.  6  NTS  809};  Grapel 
v.  Hodges,  112  N.  Y.  419,  20  NB  642 
[aff  49  Hun  107,  1  NYS  823];  Mat- 
ter of  Hynes,  105  N.  T.  560.  12  NE 
60;  Deering  v.  McCahlll,  51  N.  Y. 
Super.  263  [aff  106  N.  Y.  660  mem, 
18  NB  934  mem]:  Cohen  v.  Ressler, 
133  NYS  481;  McClain  v.  Williams,  8 
Yerg.  (Tenn.)  230;  Hidalgo  County 
Drain.  Diet.  No.  1  v.  Swearlngen  (Tex. 
Civ.  A.)  168  SW  211:  Ker  v.  Paschal, 
1  Tex.  Unrep.  Cas.  692;  Carpenter  v. 
Gibson,  82  Vt.  336.  73  A  1080;  Clarke 
V.  Union  F.  Ins.  Co.,  10  Ont.  Pr. 
339. 

[b]  Verformanoe  was  not  rafl> 
oienOy  shown  in  Houghton  v.  Clarke, 
80  Cal.  417.  22  P  288;  Richardson  v. 
Rowland,  40  Conn.  666;  Bayard  v. 
McLane,  3  Del.  139;  Badger  v.  Gal- 
laher,  113  IlL  662;  Bonn  v.  Prather, 
21  III.  217;  Lockwood  v.  Brush,  6 
Dana  (Ky.)  488;  Percifull  v.  Wil- 
son, 8  KyL  769,  11  Ky.  Op.  545;  Cros- 
by V.  Larson,  127  Minn.  316.  149  KW 
466;  Thorn  v.  Beard.  18S  N.  T. 
643,  82  NB  140;  Barnard  t.  Brower. 
110  N.  Y.  77,  17  NE  876;  Hitohlnn 
V.  Van  Brunt,  88  N.  Y.  886,  6  Abb 
PrNS  272;  Matter  of  Bacon,  112 
App.  Div.  166,  98  NTS  290;  Richards 
V.  Washburn,  28  App.  Div.  109.  60 
NYS  886  [aff  168  N.  Y.  685  mem,  67 
NE  1123  memi;  C^rey  v.  Onant,  60 
Barb.  (N.  Y.)  674;  Dennison  v. 
Lawrence.  27  Misc.  99.  58  NYS  142, 
29  NYClvProc  176  [rev  on  other 
grounds  44  App.  Dlv.  287,  60  NYS 
748,  and  app  dism  163  N.  Y.  649 
mem,  57  NE  1108  memj;  Cole  v. 
Roby,  16  NTS  20;  Bmoe  v.  Baxter,  7 
Lea  (Tenn.)  477. 
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ATTOBNSY  AND  CLIENT 


[§§  356-358 


[i  356]  h.  Trial— (1)  In  GenenL  After  the  is- 
sues between  an  attorney  and  his  client  have  been 
properly  framed,  the  selection  of  a  tribunal  depends 
largely  upon  the  nature  of  the  case  and  the  wishes 
of  the  parties  concerned,  and  their  determination 
may  be  left  to  a  jury  "  or  to  the  court,^"  or  the  mat- 
ter may  be  referred  to  an  auditor  to  decide.^*  But 
the  parties  may  not  be  required  to  submit  to  the  de- 
termination of  committees,  or  other  bodies  extra- 
judicial in  character,  the  amount  that  shall  be  al- 
lowed as  attorney's  fees." 

357]  (2)  Questions  of  Law  and  Fact  When 
the  facts  are  disputed,  the  questions  whether  or  not 
an  attorney  was  employed  by  defendant"  and,  if 
so,  whether  the  latter  agreed  to  pay,'*  and  what 
were  the  terms  of  the  contract,"^  whether  the  services 
were  rendered  "  and  their  value,''  whether  the  at- 
torney was  justified  in  withdrawing  from  the  ease,'* 
whether  there  was  a  mutual  rescission  of  the  con- 


tract,'* and  whether,  at  the  time  in  question,  he 
was  acting  individually  or  as  a  member  of  a  fim** 
are  all  questions  of  fact  for  a  jury.  Even  where  the 
rendition  of  the  services  is  undisputed  and  plaintiff's 
testimony  on  the  question  of  value  is  to  be  rq^arded 
as  true  it  has  been  held  that  the  valne  of  the  serv- 
ices is  a  question  of  fact  for  the  jury.^^  When  the 
facts  are  undisputed,  the  legal  effect  of  the  contract 
of  employment  and  the  question  of  n^ligenee  or 
want  of  skill  *'  are  questions  of  law  for  the 
court.  The  quantum  of  attorney's  fees,  is  a 
case  where  the  services  have  been  performed  ia 
the  presence  of  the  court  which  is  called  on  to 
decide  the  question^  is  a  matter  of  law  rather  thas 
of  fact." 

[$  358]  (S)  Inatmctions.  Instructions  in  this 
class  of  cases  are  governed  by  the  general  rules  ap- 
plicable in  civil  actions  generally."  They  must  be 
based  on  the  evidence "  and  must  not  be  mislead- 


29.  Smith  V.  Ooode.  29  Ga.  185; 
Bowles  V.  Doble,  11  Or.  474,  G  P  918. 

30.  Rabassa's  Succ,  51  La.  Ann. 
S90,  25  S  326:  Serat  v.  Smith,  81 
Hun  36,  15  NTS  830;  Porter  v.  Parm- 
ly,  SS  N.  Y.  Super.  219;  In  re  Kauf- 
man. 113  NYS  526;  Bowles  v.  Doble, 

II  Or.  474,  5  P  918. 

81.  Graves  v.  Lockwood,  90  Conn. 
276;  Chllds  V.  LittleHeld,  206  Mass. 
118,  91  NE  1017:  Carr  v.  Berdell,  22 
Hun  <N.  Y.)  130;  Porter  v.  Parmly, 
39  N.  T.  Super.  219:  In  re  Kaufman, 

III  NTS  526;  McKelvy's  App.,  108 
Pa.  61B. 

88.  McMuIlen  v.  Reynolds.  209  III. 
604,  70  NB  1041  [rev  106  IH.  A. 
3861. 

33.  U.  S.— Muller  v.  Kelly,  126  Fed. 
212,  60  CCA  170  [rev  116  Fed.  646]: 
Northern  Pac.  R.  Co.  v.  darke,  106 
Fed.  794,  45  CCA  635. 

Alfa. — Irvin  V.  Strother,  16J  Ala. 
484,  50  S  969. 

Iowa. — Cutlison  v.  Lindsay,  108 
Iowa  124.  78  NW  847. 

Mo. — Clay  v.  Brown,  148  Uo.  A. 
541,  128  SW  803. 

N.  T. — Richards  v.  Washburn,  14 
App.  Dlv.  287.  43  NTS  615. 

Okl. — Turner  v.  Maxey,  144  P  1064. 

Pa. — ^Winter  v.  Iron  City  Stamping 
Co.,  51  Pa.  Super.  11. 

Vt. — BrlKgs  T.  Georgia,  10  Vt.  68. 

34.  Culllson  V.  Lindsay,  108  Iowa 
124,  78  NW  847:  BrlSRS  v.  Georgia, 
10  Vt  68. 

86.  Pla, — Broward  v.  Doggett,  2 
Fla.  49. 

Minn. — ^Wilkinson  v.  Crookston,  76 
Minn.  184,  77  NW  797. 

N.  H.— Dodse  V.  Janvrln,  69  N.  H. 
1«. 

Pa. — ^PlayAvd  v.  Hutchinson.  135 
Pa.  426,  19  A  1019;  Porter  Tp.  Road. 
1  Walk.  10. 

Vt. — Stronc  V.  McConnel,  6  Yt 
8S8. 

OnL — ^Butterfleld  v.  Wells.  4  Ont. 
168. 

[a]    BbUz*  or  ssparato  coatraota. 

—In  an  action  by  an  attorney  for 
compensation  for  various  services. 
It  Is  a  question  for  the  Jury  whether 
or  not  he  was  employed  by  an  In- 
dependent contract  for  each  Item  set 
out  in  his  petition.  Dempsey  v. 
Wells,  109  Mo.  A.  470,  84  SW  1016. 

36.  Oraydon  v.  Stokea,  24  8.  C 
483 

37.  Ark.— Lilly  v.  Robinson  ICer- 
cantUe  Co.,  106  Ark.  671,  153  SW 
820. 

111. — Stufflebeam  v.  Jewell.  IBS  111. 
A.  108:  National  Home  Bldg.,  etc., 
Assoc  V.  Plfer,  71  III.  A.  295. 

Massb— Chflds  v.  Llttlefleld,  206 
Mass.  118,  91  NB  1017  (reasonable 
fee). 

Minn. — Farmer  v.  Stillwater  Water 
Co.,  108  Minn.  41,  121  NW  418. 

N.  Y.— Mack  v.  Miller,  87  App.  Dlv. 
35*.  84  NTS  440;  Roves  v.  14 
Daly  431;  Stumpf  v.  Cohen,  78  HIac. 


168,  187  NTS  905;  Holm  v.  Parmele- 
Bccleston  Co.,  13  Misc.  817,  34  NYS 
468:  McNulty  v.  Pickelmann,  141 
NYS  621. 

S.  a — Graydon  v.  Stokes.  24  8.  C. 
483. 

Wash. — Steel  v.  Gordon.  14  Wash. 
521,  46  P  161;  Proulx  v.  Stetson,  etc.. 
Mill  Co.,  «  Wash.  478,  33  P  1067. 

[a]  OA    xsuBViMBk    Of  oaw^— 

Where  an  attorney  argues  a  case 
for  an  affreed  sum  at  one  term  and 
charges  more  for  a  second  aivnment 
of  the  same  case,  it  Is  a  qaestlon 
of  faot  whether  he  la  entitled  to 
the  same  or  to  other  compensation. 
Strong  V.  McConnel,  5  Vt.  888. 

[b]  Votleo  of  llMi  a>  admladom 
of  valuO'— In  an  action  by  an  attor- 
ney to  recover  a  reasonable  fee  for 
services  rendered  in  conducting  an 
action,  the  fact  that  plaintiff  filed 
a  notice  claiming  a  lien  in  such  ac- 
tion is  not  a  conclusive  admission  on 
his  part  that  the  value  of  his  serv- 
ices did  not  exceed  the  sum  claimed 
in  such  notice,  but  the  question  of 
the  weight  to  be  given  to  such  notice 
as  an  admission  Is  one  for  the  ex- 
clusive determination  of  the  jury  un- 
der all  the  evidence  In  the  case.  Gil- 
more  V.  McBrlde,  156  Fed.  464,  84 
CCA  274. 

88.  Young  V.  Lansnar,  133  Mo.  A. 
ISO,  112  SW  17;  Plckard  v.  Pickard, 
83  Hun  338,  31  NTS  987;  Matheny  v. 
Farley,  66  W.  Va.  880,  084,  66  SB 
1060  [clt  Cyc]. 

3*.  Nunn  v.  Veale,  (Tex.  Civ.  A.) 
150  SW  604. 

40.  Shirts  V.  Rooker,  21  Ind.  A. 
420,  62  NB  929. 

41.  Steele  v.  Hammond.  138  App. 
DlT.  887,  181  NYS  689;  McDonald  v. 
De  Vlto.  118  App.  Dlv.  688.  108  NYS 
508.  But  see  Hemdon  v.  Lammers, 
(Tex.  Civ.  A.)  66  SW  414  (holding 
that,  where  the  only  testimony  was 
that  a  certain  amount  was  a  reason- 
able attorney's  fee.  it  was  error  to 
submit  to  the  Jury  what  a  reason- 
able fee  would  be). 

48.  Brown  v.  Qnlnton.  86  Kan.  868, 
122  P  116,  AnnCaslOlSC  392. 

43.  Gabbert  v.  Bvans,  184  Mo.  A. 
283.  166  SW  835. 

44.  Rabasse's  Succ,  51  La.  Ann. 
590.  25  S  326. 

40.    See  Trial  [38  C:yc  1594  et  seq]. 

[a]  Xnatnutfons  woro  matalnsd 
by  the  higher  court  in  Humes  v. 
Decatur  Land  Impr.,  etc.,  98  Ala. 
461,  13  S  368;  Moore  v.  Watts.  81 
Ala.  281,  2  S  278;  Well  Plneran, 
78  Ark.  87.  93  SW  688:  Roche  v. 
Baldwin,  136  Cal.  628.  86  P  459.  67 
P  903:  Miner  v.  Rickoy,  5  Cal.  A. 
461.  90  P  718;  Cuslck  v.  Boyne.  1 
Cal.  A.  643.  8S  P  986;  Leltensdorfer 
v.  King,  7  Colo.  488,  4  F  37;  Thomp- 
son V.  Beacon  Valley  Rubber  Co.,  56 
Conn,  493,  16  A  654;  Bruce  v.  Dickey, 
118  111.  627.  6  NB  436;  Bennett  v. 
Connelly,  108  111.  60;   Union  Mut.  L. 


Ins.  Co.  V.  Buchanan,  100  Ind.  <]; 
McFadden  v.  Ferris,  6  Ind.  A.  464, 
32  NB  107;  Graham  v.  Dillon,  144 
Iowa  82,  121  NW  47;  Hudspeth  t. 
Yetier,  78  Iowa  11,  42  NW  629;  Gu- 
ton  v.  Austin,  52  Iowa  35.  2  NW 
609;  Perry  v.  Bailey,  12  Kan.  6J9; 
Morehead  v.  Anderson,  126  E^.  TI. 
100  SW  340,  30  KyL  1137;  Cooke 
V.  Plalsted,  176  Mass.  374,  67  NE 
687;  Hubbard  v.  Woodbury,  7  Alleo 
(Mass.)  422;  Ostrander  t.  CapltsI 
Inv.,  etc.,  Assoc,  130  Mich.  812,  11 
NW  984;  Chamberlain  v.  Bodgera;  71 
Mich.  219.  44  NW  698;  Calhomi  t. 
Akeler.  88  Xlnn.  864,  86  NW  174; 
Thrasher  v.  Greene  County.  106  Mou 
844,  18  SW  966;  Musser  t.  Adlw, 
88  Mo.  446;  Rose  v.  Spies,  44  Mo.  ft; 
Smith  V.  Couch,  117  Mo.  A,  «I. 
92  SW  1143;  Randal)  v.  Packard,  1 
Misc.  344,  20  NTS  716  [afC  142  N.  T. 
47,  36  NB  828];  Johnson  v.  Miami 
Lumber  Co.,  68  Or.  540,  137  P  7<S; 
Kent  V.  Flshblate,  247  Pa.  361,  93  A 
609;  Taggart  v.  Hower,  (Pa.)  17  A 
13;  Ralley  v,  Davis,  (Tex.  Civ.  A.) 
128  SW  494;  Britt  v.  Burghart,  16 
Tex.  Civ.  A.  78,  41  SW  889;  Pea- 
cock V.  Ratllff,  62  Wash.  663,  114  F 
507;  Cunning  v.  Kemp,  SS  Wis.  509. 

[b]     Inatmctions  wsv«  Md 
xoneons  upon  appeal   In   Humes  v. 
Decatur  Land  Impr.,  etc,  Co.,  98  Ala. 
461,  13  S  368;  Long  v.  Davis,  18  Ala. 
801;   Cahill   v.  Baird,   138  Cal.  891, 

72  P  342  [aft  in  banc  7  CaL  Unrep. 
Cas.  61.  70  P  1061];  Roche  v.  Bald- 
win, 135  Cal.  622,  86  P  468,  67  P 
903;  Bills  v.  Woodburn,  8  Cal.  TTnrep^ 
Cas.  288,  24  P  893:  Oorrell  v.  Pay- 
son,  170  III.  813,  48  NE  438  [rev 
68  111.  A.  8411;  Goodman  t.  Las,  48 
111.  A.  229;  Rlekel  v.  Chlcua  etc 
R.  Co.,  •112  Iowa  148.  83  NW  967: 
Lockwood  v.  Brush,  6  Dana  (Ky-) 
433;  Matthews  v.  Williams  Mfg.  Ca. 
98  Me.  234,  66  A  759;  Warder  v. 
Seltx,  157  Mo.  140,  57  SW  637;  Web- 
ster V.  Loeb,  112  Mo.  A.  139,  86  SW 
463:  Stewart  v.  Eknerson.  70  Mo.  A 
482;  Dearing  v.  Fletcher,  87  Mo.  A 
128;  Quint  v.  Ophlr  Sliver  Mln.  Co..  4 
Nev.  804;  Boyd  v.  Boyce.  (Tex.  Civ. 
A.)  63  SW  720;  Klefer  v.  Lara.  56 
Wash.  43,  104  P  1102;  Oongh  v.  Root. 

73  Wis.  32,  40  NW  647,  41  NW  C21 
46.  Ark.— Ijan^  otc,  Oo.  v.  Tu- 

lor,  80  Ark.  48879?  SW  441,  T  UtAJiS 
921. 

Cal.— Cahill  v.  Balrd,  188  Cal.  891. 
72  P  342  (rev  reh  70  P  1081]. 

Ind. — ^miBsard  v.  Applegate,  97  lad. 
516.   

Nebr. — Marshall  -v.  Plggott.  78 
Nebr.  722.  Ill  NW  688. 

N.  Y. — ^Werner  V.  KnowlUm,  lOT 
App.  Div.  158,  94  NYS  1864. 

Okl.— Parka  v.  Burllngame,  3*  OfcL 
23,  116  P  187. 

Or. — Johnson  v.  Miami  Lumber  Oo, 
68  Or.  640.  137  P  766. 

S.  D. — Cranmer  v.  Brothars,  It  & 
D.  234,  88  NW  105. 
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mg."  Disputed  facta  should  not  be  assumed,*"  nor 
should  evidence  or  grounds  of  defense  be  ignored,*' 
given  special  prominenee,"**  or  excluded  from  the 
consideration  of  the  jury.'^^  Both  parties  are  en- 
titled to  instructions  setting  forth  their  respective 
contentions."'  Instructions  should  protect  attorneys 
who  act  to  the  best  of  their  knowledge  and  skill, 
even  thoi^h  they  are  mistaken."'  It  is  proper  to 
caution  the  juiy  to  refrain  from  entertatning  any 
unjust  hostility  to  lawyers  which  would  prevent 
them  from  rendering  a  verdict  according  to  the  law 
and  the  evidence;"*  but  the  trial  jndge  goes  beyond 
his  province  in  referring  disparagingly  to  plaintiff 
or  to  the  value  of  his  services."" 

350]  (4)  Direction  of  Verdict.  Where  ques- 
tions of  fact  are  presented  by  the  evidence  which  re- 
quires the  case  to  be  submitted  to  the  jury,  it  is  error 
to  direct  a  verdict  for  plaintiff.""  The  fact  that 
there  is  no  evidence  offered  in  opposition  to  plain- 
tiff's testimony  as  to  the  value  of  his  services  is  not 
eonelofdve  and  does  not  justify  the  direction  of  a 
verdict  for  him.*^ 


[$  360]  1.  Verdid:  and  Fiiulings."^  There  should 
be  findings  on  the  material  issues  raised  by  the 
pleading  and  evidence ;  but,  if  it  appears  that  there 
are,  in  substance,  such  findings,  it  is  not  necessary 
that  they  should  be  in  the  exact  language  of  the 
pleadings  or  in  any  particular  form."'  The  findings 
must  be  so  construed  as  to  support  the  judgment 
where  sneh  construction  is  reasonable."**  SpecifU  find- 
ings must  be  consistent  with  the  general  verdict."^ 
Where  several  causes  of  action  are  united  in  the 
same  petition,  a  verdict  must  be  found  and  damages 
awarded  on  each  count  separately,  and  a  general 
verdict  will  be  arrested  if  the  error  is  called  to  the 
attention  of  the  trial  court  by  appropriate  motion.'' 

[i  361]  J.  Appeal  and  Error.o^  A  verdict  or  find- 
ing as  to  the  value  of  an  attorney 's  services  will  not 
be  disturbed  on  appeal  unless  the  amount  allowed  is 
manifestly  insufficient  or  excessive."*  But  where 
the  allowance  made  is  so  excessive  as  to  shock  the 
conscience,  the  appellate  court  has  the  authority, 
and  it  is  its  duty,  to  interfere,  notwithstanding 
the  sum  allowed  was  supported  by  legal  experts.*" 


TL  LIEK  OF  ATTOBHET" 


{i  362]  A.  Definition.  Natnre.  and  Origin— 1.  In 
QmmL  An  attorney's  lien  is  of  two  kinds;  one  is 
called  the  general,  retaining,  or  possesaory  lien, 


and  the  other  the  special,  particular,  or  charging 
lien." 

Bfltaining  and  frharging  liens  distinguished.  An 


47.  Puller  v.  Stevena,  (Ala.)  89 
S  S»;  Haass  v.  Nlblack.  80  Ind. 
407  (too  narrow);  Boyd  v.  Boyc«, 
<Tex.  Civ.  A.)_6»  SW  720;  Peacock 
V.  Ratlin,  <2  Wash.  66S.  114  P  607. 

4B,  Roche  v.  Baldwin.  136  Cal. 
GSZ.  «B  P  469,  67  P  903;  Schelnesohn 
V.   Lemonek,  84  Oh.  St  424,  «B  N3B 

»1S.  AnnCasinac  737.   

40.  Gorrell  v.  Pi^aon,  170  UL  218, 
48  431  [rev  18  TU.  A.  «41];  Wat- 

son V.  Wllber  Ueroantlle  Xffency. 
183  111.  A.  281;  Stewart  v.  Bmaraoii, 
TO  Mo.  A.  482.  .  . 

0Ol  Well  v.  Fineran,  78  Ark.  87, 
93  SW  668. 

[a]    Bnvluuria  modified  by  aaotlier 
tmsfenotloa. — An    Instruction    to  the 
efTeot  that  the  main  element  in  flx- 
ifiK-  the  value  of  an  attorney's  serv- 
ices   Is   the  result   thereof   is  not 
vronnd   for  reversal,  where  It  was 
oo    coupled   with  other  instructions 
an    to  modify  its  apparent  emphasis 
a.nd   to  fflve  a  more  correct  dennl- 
tJon  of  the  relation  which  the  result 
the   services   rendered   bears  to 
tli«   question  of  their  actual  value. 
Xt«ndall  V.   Packard.  142   N.  T.  47. 
36    I^E3  823  [all  1  Misc.  344,  20  NTS 
716]' 

sl.  Arts  T.  Robertson,  EO  TIL  A, 
27:    Matthews  v.  WUllama  Mfs.  Co., 

as  Me.  284.  66  A  759;  Webster  V. 
X^oeb.  112  Ho.  A.  139.  86  SW  468. 

sa.  Miner  v.  Rickey,  5  Cal.  A.  4S1, 
»0  -B*  718;  Ralley  v.  Davis.  (Tex.  Civ. 
A  >    128  SW  434. 

'b3.  Lindsay  v.  Carpenter,  90  Iowa 
B29.    58  NW  900. 

0^     Blizsard  V.  Apple^ate,  77  Ind. 

®*S»-  Baldwin  v.  Clock.  68  Mich.  201, 
SB    r4"W  904. 

De  Mund  Lumber  Co.  v.  Stll- 
well.  8  Arls.  1,  68  P  &43;  McDonald  v. 
f>e    Srtto,  118  App.  DIv.  666,  103  NTS 

TblT^  Thnji  In  an  action  for  services 
reiKSt^*^  by  attorneys  under  a  writ- 
t  en  contract,  where  defendants  al- 
tecT'ed  *  failure  of  consideration  and 
-the  contract  had  been  procured 
K-v  fCLlse  representations,  and  Intro- 
iSuoed  evidence  to  sustain  their  pleas, 
■  *  «^s.0  error  to  Instruct  to  And  for 
^la-int***-  Conner  v.  Apple,  42  Okl. 
JAz     1-41  P  424. 

'    anr       Steele  v.  Hammond,  136  App. 

•«7,  121  NTS  689;  McDonald  v. 


De  Vlto,  118  App.  DlT.  666,  108  NTS 
508. 

B8.    See  generally  Trial  [38  Cyc 

1868]. 

OS.  Harlan  v.  Lambert,  19  Cal.  A. 
340,  126  P  1079. 

eo.  Merrill  v.  Oonnison,  145  Cal. 
544,  79  P  67;  Miller  v.  Ballerlno,  136 
Cal.  566,  67  P  1046,  68  P  600. 

[a]  VaUnra  to  par  fM,^Where 
nndlnse  are  not  waived,  it  Is  neces- 
sary In  order  to  aupport  the  Judg- 
ment that  it  should  be  found  by  the 
court  that  the  services  have  not 
been  paid  for.  Harlan  v.  Lambert,  19 
Cal.  A.  349,  126  P  1079. 

[b]  Vtadlnfs  iMld  mflUdeat  to  avp- 
port  JodgmeBt  for  ptainttff^Harlan 
v.  Lambert.  19  CaC  A.  349,  125  P 
1079 ;  Thompson  v.  Tonopah  Lum- 
ber Co.,  (Nev.)  141  P  69. 

61.  Hauss  V.  NiblaclL  80  Ind.  407; 
Cullison  v.  Lindsay,  108  Iowa  124. 
78  NW  847. 

60.  Shuck  V.  Pfenningbausen,  101 
Mo.  A.  697,  74  SW  381. 

68.  See  generally  Appeal  and  Er- 
ror 3  C  J.  p  366. 

64.  U.  S. — Farmers'  L.  &  T.  Co.  v. 
McClure,  78  Fed.  209,  24  CCA  64; 
Walters  v.  Western,  etc.,  R.  Co..  69 
Fed.  706;  Whitney  v.  New  Orleans,  64 
Fed.  614,  4  CCA  521. 

Oa.— ChurchUl  v.  Bee,  66  Oa.  621. 

111.— Nathan  v.  Brand,  167  III.  607, 
47  NB  771  [aff  67  111.  A.  6401;  Miller 
v.  Lloyd.  181  111.  A.  280;  National 
Home  Bldg.,  etc..  Assoc  v.  Flfer,  71 
111.  A.  296. 

Ky. — ^Warren  Deposit  Bank  v.  Bar- 
clay. 60  SW  863,  22  KyL  1666;  Louis- 
ville Gas  Co.  V.  Hargis,  88  SW  946. 

La. — Dfnkelsptel  v.  Pons,  119  La. 
286.  43  8  1018:  Phillips  V.  Stewart. 
24  La.  Ann.  IBS;  Day's  Sueo.,  22  La. 
Ann.  266. 

Md. — Terminal  Freeslng.  etc..  Co,  v. 
Whltelock,  12ft  Md.  408,  87  A  820. 

Mo. — BoKllolo  V.  Scott,  5  Mo.  341. 

Nebr. — Dillon  v.  Watson,  3  Nebr. 
(UnofT.)  680,  92  NW  166. 

N.  T. — Pendleton  v.  Johnston. 
69  N.  T.  Super,  881.  14  NTS  629 
{aft  133  N.  TT  678  mem.  21  NB  626 
mem]. 

Or.— Nelson  v.  Blaladell.  23  Or.  607. 
32  P  891 

60.  Gilbert  v.  Lloyd,  170  111.  A. 
436,  450  (where  the  court  said:  "No 
reason  is  perceived  why  an  appellate 


court  should  not  be  as  free  to  set 
aside  an  oppressive  verdict  In  favor 
of  a  lawyer  against  his  client  as  It 
would  any  other  verdict  which  is  con- 
trary to  the  manifest  weight  of  the 
competent  evidence.  Indeed,  the  most 
important  considerations  which 
would  weigh  in  restraint  of  that 
power  In  other  caees  are  absent  In  a 
case  like  the  one  at  bar.  The  reason 
most  frequently  given  for  the  re- 
luctance of  the  courts  to  disturb 
verdicts  or  llndlnga  upon  trials  In 
open  court  as  being  contrary  to  the 
weight  of  the  evidence  is  that  the 
Jury  or  the  chancellor  had.  In  addi- 
tion to  what  the  record  shows,  the 
opportunity  to  observe  the  witnesses 
on  the  stand  and  to  determine  what 
weight  should  be  given  to  their  testi- 
mony. In  a  trial  of  a  suit  for  law- 
yers' fees  this  observation  of  the 
witnesses  might  be  Important  upon 
the  question  of  what  services  were 
In  fact  rendered  where  there  is  a 
controversy  upon  that  question,  but 
It  can  be  of  little  or  no  Importance 
to  a  determination  of  what  would  be 
a  usual,  customary  or  reasonable  fee 
for  a  given  service.  The  nature  and 
extent  of  the  service  being  known. 
If  In  the  judgment  of  the  reviewing 
court  the  fee  is  grossly  out  of  pro- 
portion thereto,  and  therefore  neces- 
sarily contrary  to  the  weight  of  the 
evidence,  tbe  fact  that  the  Judges  of 
the  appellate  court  did  not  see  or 
hear  the  expert  witnesses  calls  for 
sllKht  consideration  and  Is  of  little 
weight"):  Dempsey  v.  Dorrance,  161 
Mo.  A.  429.  132  SW  38. 
66.   Iiieaa  gMMxallr  see  Liens  [26 


Cyc  666], 

67,  U.  S.— 
235. 


In'  re  Wilson.  12  Fed. 


Ala. — Mosely  v.  Norman.  74  Ala. 
422 

La. — Butchers'  Union  Slaughter- 
house, etc..  Landing  Co.  v.  Crescent 
City  Live-Stock  Landing,  etc.,  Co., 
41  La.  Ann.  855,  6  S  508. 

Minn.— Northup  v.  Hayward.  102 
Minn.  807.  118  NW  701,  12  AnnCaa 
841. 

N.  T. — Matter  of  Rleser,  137  App. 
DIv.  177,  121  NTS  1070;  Matter  of 
Edward  Ney  Co..  114  App.  DIv.  467. 
99  NTS  982:  Leask  v.  Hoagland,  64 
MlsC  166.  118  NTS  1036  [rev  on  other 
grounds  138  App.  DIv.  668,  121  NTS 
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important  distinetHUi  ezisto  between  the  genoral 
or  retaining  lien  and  the  QMeial  or  ehai^png  lien 
of  an  att<nney  in  respect  both  to  the  extent  of  the 
elaima  eeeozed  thereby  and  to  the  manner  of  en- 
forcement.** The  general  or  retaining  lien  extends 
to  any  general  balance  that  may  be  due  to  an  attor- 
ney for  professional  services,  either  in  the  particu- 
lar matter  in  connection  with  which  he  came  into 
possession  of  the  money,  papers,  etc.,  or  in  any  other 
matter,"*  while  the  special  or  charging  lien  is  strictly 
confined  to  the  fees  and  costs  dne  for  services  ren- 
dered in  the  particnlar  suit  wherein  the  judgment 
was  recovered  or  the  fund  impounded.^"  On  the 
other  hand,  the  speeial  or  chai^ng  lien  may  be  ac- 
tively enforced  in  an  ai^ropriate  proceeding,'^  while 
the  retaining  lien  may  not  be  thus  enforced." 

The  fedml  comts  recognize  no  lien  at  oommcm 
law  in  behalf  of  an  attorney  beyond  that  given  by 
the  local  law.^* 

[$  363]    2.  Betaining  Uen.   The  general  or  re- 


taining lien  of  an  attorney  ia  his  right  to  retain 
possession -o£  all  documents,  money,  or  other  pn^ 
erty  of  his  client  coming  into  his  hands  profesmnr 
ally  until  a  general  balance  due  him  for  prof easionil 
services  is  paid.^*  This  lien  has  been  recognised 
from  the  earliest  times  and  is  said  to  have  its 
igin  partly  in  enstom  and  partly  in  the  preventioa 
of  circuity  of  action."  While  some  question  hu 
been  raised  as  to  the  correctness  of  the  term  ''lien" 
so  applied,"  the  right  itself  has  never  berai  denied." 
It  is  of  common-law  origin  and  the  statutes  pro- 
viding for  it  and  for  its  enforcement  are  meWy 
declaratory  of  the  common-law  rule.^* 

364]  3.  Charging  Ueo— a.  In  OenenL  The 
special  or  charging  lien  of  an  attorney  is  an  equitii- 
ble  right  to  have  the  fees  and  costs  due  to  him  for 
services  in  a  snit  secured  to  him  out  of  the  judg- 
ment or  recovery  in  that  particnlar  suit,**  the  ^ 
tomey,  to  the  extent  of  such  services,  beii^  regarded 
as  an  equitable  assignee  of  the  judgment.*^   It  is 


197] :  Anderaon  t.  Brackeleer,  ES  NTS 
7J1.  it  NTClvProo  80S. 

Vt.— Weed  Sewlnv  Mach.  Co.  v. 
Bontelte.  6«  Vt.  870,  48  AmR  8M: 
Hurlbert  v.  Brigham.  66  Vt  S6S,  STS 
(where  Ross,  J.,  said:  "But  the  law 
recognlieB  Id  favor  of  attorneys  not 
only  a  charglnr  Hen,  as  already  set 
forth,  but  a  retaining-  Hen.  The  two 
Hens,  their  nature,  extent,  and  dis- 
tinguishing characteristics,  are 
clearly  set  forth  In  Wharton's  Agents 
and  Agency,  ss.  623  to  6$0.  The  fail- 
ure to  distinguish  between  the  two 
has  led  to  an  apparent,  though  not 
real,  conflict  and  confusion  In  the 
decisions  on  this  subject.  By  a  re- 
taining Uen,  an  attorney  has  the 
right  to  retain  money,  or  documents, 
— such  as  deeds,  notes,  and  other 
papers, — ^whlch  come  into  his  hands 
professionally  for  collection,  or  other 
professional  action,  for  the  iiayment 
of  whatever  Is  due  him  for  profes- 
sional services,  whether  bestowed 
upon  the  particular  thing  retained  or 
otherwise''). 

Ting. — Bozon  v.  Boltand,  4  Myl.  & 
C.  364,  18  KngCh  864,  41  Reprint 
188. 

68.  Hosley  v.  Norman,  74  Ala,  422; 
Adams  v.  Fox,  40  Barb.  448,  448  trev 
on  other  grounds  40  N.  Y.  677] 
(where  Morgan,  J.,  speaking  of  an 
attorney's  charging  Uen,  said:  "This 
Uen  is  totally  dllTerent  from  the  Uen 
upon  the  papers.  The  Uen  on  the 
judgment  Is  confined  to  the  costs  of 
the  particular  suit,  and  the  attorney 
can  actively  enforce  It.  The  Uen  on 
the  papers  is  merely  a  right  to  re- 
tain them,  and  applies  to  au  his  bills 
of  coats");  Fowler  v.  IawIs,  36  W. 
Va.  112,  14  SE  447. 

ee.    See  Infra  I  368. 

70.    See  infra  i  368. 

n.    See  infra  ft  408-416. 

79.    See  Infra  f  426. 

78.  Gregory  v.  Pike.  67  Fed.  837, 
16  CCA.  33  [app  dism  160  U.  8.  643, 
16  set  431.  40  L.  ed.  666,  163  U.  S. 
688.  16  set  1202,  41  L..  ed.  8111; 
PettlngiU  T.  Rlos,  4  Porto  Rico  Fed. 
649. 

7*.  U.  S.— In  re  Oillasple.  190  Fed. 
88.  91  [dt  Cyc);  In  re  Wilson,  12 
Fed.  236. 

Iowa. — Sweeley  v.  Sleman,  128 
Iowa  183,  98  NW  571. 

Minn. — Le  Sueur  First  State  Bank 
T.  Sibley  County  Bank,  96  Minn.  466, 
105  NW  486,  489. 

Nebr. — Cones  t.  Brooks,  60  Nebr. 
698,  84  NW  86. 

N.  T. — Heyward  v.  Maynard,  119 
App.  Div.  66.  103  NTS  1028:  Matter 
of  Edward  Ney  Co..  114  App.  Div.  467, 
90  NTS  982;  Matter  of  Smith,  llf 
App.  Dlv.  23,  97  NTS  171,  36  NTCIv 
Ppoc  814;  Matter  of  McOulre,  106 
App,  Di^  181,  94  NTS  97;  Leask  v. 
riand.  64  Mlso.   166.  118  NTS 


1036  [rev  on  other  grounds  186  App. 
Div.  658.  121  NTS  197];  Rose  v. 
Whlteman,  62  Mlsc  210,  101  NTS 
1024;  Anderson  v.  Brackeleer,  66 
NTS  781.  «8  NTCivProc  806. 

Porto  Rico. — ^Rodrlgues  v.  Cuell.  1 
Porto  Rico  Fed.  272. 

Tex. — Thomson  v.  FIndlater  Hard- 
ware Co..  (Civ.  A.)  166  SW  801,  808 
(cit  Cyej. 

VL — Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  670,  48  AmR  821. 

76.  In  re  Rude,  101  Fed.  806; 
Northrup  v.  Hayward,  102  Minn.  307. 
lis  NW  701,  13  AnnCas  841;  Sayre 
V.  Thompson,  18  Nebr.  83,  24  NW 
383;  Rooney  v.  Second  Ave.  R.  Co.. 
18  N.  T.  868;  Matter  of  Edward  Ney 
Co.,  114  App.  Dlv.  467,  99  NTS  982; 
Matter  of  Smith,  111  App.  Dlv.  28, 
97  NTS  171,  86  NTCivProc  314;  Mat- 
ter of  McOulre,  106  App.  Div.  131, 
94  NTS  97. 

76.  Weed  Sewing  Mach.  Co.  v. 
Boutelle,  68  Vt.  576,  48  AmR  821. 

77.  Dubois'  App.,  88  Pa.  231,  884, 
80  AmD  478  (where  the  court  said: 
"In  a  certain  sense,  an  attorney  has 
been  said  to  have  a  Uen  for  his  fees, 
upon  the  money  or  papers  of  his 
client,  while  they  are  in  his  hands. 
He  may  deduct  from  money  collected 
by  him,  a  Just  compensation  for  col- 
lecting it,  and  need  only  pay  over 
the  balance.  This,  however.  Is  a 
right  to  defalcate,  rather  than  Uen"). 

78.  Sayre  v.  Thompson,  18  Nebr. 
38,  24  NW  388;  Booney  v.  Second 
Ave.  R.  Co.,  18  N.  T.  368. 

[a]  In  niinoijk  "although  expres- 
sions are  used  in  the  opinions  In 
some  .  .  .  cases  which  seem  to  deny 
an  attorney's  right  to  the  retaining 
lien  also.  In  none  of  them  was  that 
question  before  the  court,  nor  was  it 
decided.  It  Is  now  therefore  to  be 
treated  as  an  open  question  in  this 
State.  That  it  Is  a  well  established 
common  law  right  must  be  conceded. 
Dennett  v.  Cutts,  11  N,  H.  168:  Ward 
V.  Craig,  87  N.  T.  660;  SL  John  v. 
Dlefendorf,  12  Wend.  <N.  T.)  881 ; 
Walker  v.  Sargeant,  14  Vt.  247; 
Stevenson  v.  Buikelock,  1  M.  A  S. 
636;  106  Reprint  200.  No  reason  is 
perceived  for  denying  the  existence 
of  that  right  in  this  State.  There  Is 
nothing  in  our  statute  which  changes 
the  common  law  relations  between 
attorneys  and  their  clients  in  such  a 
manner  as  to  affect  this  right,  nor 
are  we  able  to  see  wherein  this  rule 
of  the  common  law  Is  inapplicable  to 
'the  habits  and  conditions  of  our 
society,  or  contrary  to  the  genius, 
spirit,  and  objects  of  our  institu- 
tions.' We  therefore  hold,  that  in  a 
proper  case  an  attorney  in  Illinois 
may  legally  maintain  such  a  Uen." 
Sanders  v.  Seelye,  128  111.  631,  687, 
21  NB  601. 
78.   Cones  v.  BroOko,  60  Neto.  C9S, 


84  NW  86;  Sayre  v.  Thompson,  IS 
Nebr.  88.  t4  NW  881. 
BO.   V.  S.— In  re  WHmd.  IS  VaL 

236. 

Colo. — Fllmore  v.  Wella,  10  Cola 
228,  16  P  348.  8  AmSR  667. 

N.  J.— Wilson  V.  Seeber,  78  N.  J. 
Eq.  623.  66  A  909. 

N.  T. — Smith  V.  Cayun  Lake  Ce- 
ment Co.,  107  App.  Dlv.  624,  »5  NTS 
236;  Leask  v.  Hoagland.  64  Mise. 
156,  118  NTS  1035  [rev  on  otbw 
grounds  136  App.  Dlv.  668,  121  NTS 
197];  Anderson  v.  Brackeleer.  65 
NTS  721,  28  NTCivProc  806, 

Vt. — ^Weed  Sewing  Mach.  Co.  v. 
BouteUe,  66  Vt.  570,  48  AmR  811. 

[a]  Otber  deaiiitloaa^<l>  The 
charging  lien,  at  common  law,  is  tbe 
right  of  an  attorney  or  solicitor  to 
recover  his  taxable  costs  from  a  fund 
recovered  by  his  aid.  and  also  Um 
right  to  have  the  court  Interfere  to 
prevent  payment  by  the  Judgment 
debtor  to  the  creditor  In  fraud  of 
his  right  to  the  same,  and  also  to  pre- 
vent or  set  aside  assignments  or  set- 
tlements made  in  fraud  of  him  right 
It  does  not  usually  attMdi  until  the 
recovery  of  Judgment,  and  tbeo  does 
not  prevent  an  honest  ssttlemeot, 
nor  a  payment  to  his  client  mtO  the 
attorney  has  notified  the  debtor  of 
his  intention  to  claim  a  Uen."  Weed 
Sewing  Mach.  Co.  v.  Boutelle,  66  VL 
670.  578,  48  AmR  821,  <2)  "The  at- 
torney's lien.  In  so  far  as  it  relates  to 
Judgments,  may  be  accurately  defined 
as  a  right  conferred  by  statute,  or 
recognised  by  the  common  law.  to 
have  his  compensation  or  costs,  or 
both,  directly  secured  by  the  fruits  of 
the  Judgment.  To  declare  him  enti- 
tled to  a  lien  upon  tbe  Judgment 
without  permitting  him.  through 
such  tien,  to  reach  and  control  the 
subject-matter  of  the  recovery,  would 
be  bestowing  upon  him  the  shadow 
and  withholding  the  substance.  Be 
would  be  no  better  off  than  are  otbcr 
general  creditors  of  his  dlent.'*  Wl- 
more  V.  Wells.  10  Colo.  SIS,  U  P 
148.  8  AmSR  S<7. 

81.  V.  8.— Piatt  T.  Jennne,  19 
How.  884,  16  L.  ed.  9U:  In  re  GU- 
lasple,  190  Fed.  88,  91  [cit  Cyc]. 

Ala. — Mosely  v.  Norman,  74  Ala. 
422;  McWiniams  v.  Jenkins,  12  Ala. 
480;  Ez  p.  Lehman,  69  Ala.  881. 

Qa. — ^McDonald  v.  Napier,  14  Os- 
89. 

Ill._Baker  v.  Baker,  268  HL  418, 
101  NE  687. 

Ind. — Whlnery  v.  Brown,  36  Ind.  A 
276,  75  NE  606. 

Me. — ^Davis  v.  Ferrin.  07  Me.  144, 
63  A  1006;  Hobson  v.  Watsen.  84 
Me.  20,  56  AmD  632. 

Mich. — Drelband  v.  Candler,  16* 
Mich.  49,  181  NW  129, 

Mont.— ^^oombe  v,  Knox.  28  IfoBt. 
208.  206,  78  P  641  Celt  Cyc]. 


For  Ittfew  eases.  doTsiopamt*  and  ohaafes  In  the  law  see  cumulatiT«  Annotations,  same  tltle^^ge  and  note  nuralMr, 
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baaed  on  the  natural  equity  that  the  plaintiff  abonld 
not  be  allowed  to  ai^if^iiate  the  whole  of  a  jndg^ 
mcnt  in  hia  favor  withont  payii^  thereout  for  the 
aemcBB  of  hiB  attorney  in  obtaining  eneh  judg- 
ment." It  is  an  eseeptiou  to  the  general  rule  in 
that  it  laeks  tbe  element  of  posaession  which  is  es- 
sential to  ordinary  liens,*"  and  for  this  reason  sueh 


Nebr. — Finney  v.  Oallop,  2  Nebr. 
(Unoff.)  480.  89  NW  278. 
N.  a— Shap1«r  V.  Bellows,  4  N.  H. 

ti.  J.— Terney  v.  WUson,  46  N.  J. 

'N.  Y.— Gates  v.  De  la  Mare,  142 
N.  T.  307,  87  NE  121;  Harwood  v. 
La  Orange.  137  N.  T.  538,  32  NB 
1000:  Wright  v.  Wright.  70  N.  T. 
98;  Rooney  v.  Second  Ave.  R.  Co., 
18  N.  T.  368;  Deerlng  v.  Schreyer, 
B8  App.  DIV.  322,  68  NTS  1015  [rev 
on  other  grounds  171  N.  T.  461.  «4 
NE  179];  Adams  v.  Pox,  40  Barb. 
442  [rev  on  other  grounds  40  N.  T. 
K77];  Leask  v.  Hoagland.  64  Misc. 

118  NTB  1035  [rev  on  other 
grounds  188  App.  Dlv.  668.  121  NTS 
1971;  Hatter  of  King,  34  Misc.  10, 
69  NTS  899  [rev  on  other  grounds 
6  App.  Div.  162.  70  NTS  356];  Ander- 
son V.  Brackeleer.  65  NTS  721.  28  NT 
CfvProc  306;  Ackerman  v.  Ackerman, 
14  AbbPr  229;  Bradt  v.  Koon,  4  Cow. 
416:  Martin  v.  Hawks,  15  Johns. 
406. 

N.  D. — Lown  V.  Casselman,  25  N.  D. 
44,  60,  141  NW  73  [quot  Cycl;  Clark 
T.  Sullivan.  3  N.  D.  280,  56  NW  733. 

Or. — Stoddard  v.  Lord,  36  Or.  412. 
6»  P  710. 

Tex. — Casey  v.  March,  30  Tex,  180. 
Utah. — Loofbourow    v.    Hicks,  24 
Utah  49,  66  P  602.  56  L.RA  874. 

W.  Va.— Fisher  v.  Mylius,  62  W. 
Va.  19,  57  SE  276;  Thompson  v. 
Nowlin.  61  W.  Va.  846,  41  SE  178; 
Renick  v.  Ludlngton,  16  W.  Va.  878. 

OnL — Re  Rim  Co.,  6  OntWR  149, 
150  [Quot  Cye]. 

[a]    Bavltaus  in  B«tar«.>— "The  at- 
tomejr's  lien,  whether  under  the  stat- 
ute or  at  common  law.  Is  equitable  In 
its  nature.    Even  the  decisions  In 
this  country,  which  confine  Its  exist- 
ence and  application  to  the  narrow- 
est limits,  always  speak  of  It  as  an 
equitable  lien,  right  or  privilege.  It 
Is  not  property  in  the  thing,  which 
^ves  a  right  of  action  at  law.    It  is 
a   charge  upon   the  thing  which  is 
protected  In  equity.    Courts  of  law 
may  recognize  ft  when  the  res  Is  in 
possession    of   tbe   lienor,   and  the 
owner  la  seeking  to  deprive  him  of 
such    possession.     But    where  the 
thinff  IB  not  In  possession,  and  some 
afflrmative  action  Is  required  by  the 
attorney,    he.   like   other  claimants, 
must  seek  relief  In  equity.    In  some 
instances,  a  formal  suit  should  be 
Instituted;  In  others,  an  application 
to  ttaa  court  rendering  the  judgment, 
tor  the  proper  order,  would  be  sufH- 
cient"     Fillmore  v.  Wells,  10  Colo. 
228.  236.  15  P  848,  8  AmSR  667. 

t  d]  An  attoxMr  la  entitled  to  tao- 
tmctUm,  as  an  officer  of  the  court  or 
one  holding  an  equity  superior  to 
:he  claims  of  general  creditors. 
■Coons  V.  Beach,  147  Ind.  137.  46  NE 
;01.  46  KE  587;  Justice  v.  Justice, 
.15  Ind.  201,  16  NE  615;  Kilbourne 
r.  Wiley,  124  Mich.  370,  83  NW  99; 
looney  v.  Second  Ave.  R.  Co.,  18 
4*.  7.  368;  Zlmmer  T.  Metropolitan 
Et.  R.  Co.,  32  Misc.  362.  6S  NTS 
77:  Ackerman  v.  Ackerman.  14  Abb 
•r    CN.  Y.)  229. 

89.  Miedreich  v.  Rank,  40  Ind.  A. 
93,  82  NK  117;  Peterson  v.  Struby, 
5  Ind.  A.  19,  56  NE  733,  67  N^ 
99;  Tynan  v.  Mart,  53  Misc.  49,  108 
TTS  1033;  Anderson  v.  Brackeleer, 
5  NYS  721,  28  NTClvProc  306;  Ren- 
rk  -v.  r.udlngton,  16  W.  Va.  878;  Read 
Z>upper»  6  T.  R.  S61,  101  Reprint 

88.  Wright  T.  Coblelgh.  21  N.  H. 
SB;   "Ward  V.  Wordsworth,  1  B.  D. 


Smith  (N.  Y.)  698,  9  HowPr  16:  An- 
derson V.  Brackeleer,  56  NTS  721,  28 
NYClvProc  306;  Ackernian  v.  Acker- 
man, 14  AbbPr  (N.  T.)  229;  Powler 
v.  Lewis,  36  W.  Va.  112,  14  SE  447. 

The  Iten  of  an  attorney,  upon  a 
judgment  for  his  fees  and  disburse- 
ments In  the  cause  ...  la  properly 
denominated  a  lien  In  the  broad  sense 
of  tbe  term,  but  It  has  few  points 
of  resemblance  to  the  ordinary  lien 
upon  tangible  property.  It  does  not 
In  any  way  depend  upon  possession, 
but  rests  on  the  equity  of  the  attor- 
ney's claim,  to  be  repaid  out  of  the 
proceeds  of  a  Judgment,  for  his  fees 
and  disbursements  whioh  ordinarily 
constitute  a  part  of  the  Judgment 

U""!!!'  .?y>''«nt  ▼•  Coblelgh.  21  N. 
H.  839,  341. 

M.   JJ.  S.— In  re   aillasple,  190 

Fed.  88;  Sherry  v.  Oceanic  Steam 

Nav.   Co.,    72   Fed.    666;   Patrick  v. 

Leach,  12  Fed.  661.  2  McCrary  686; 

In  re  Wilson,  12  Fed.  285. 

Ala. — Gernifin  v.  Browne,  187  Ala. 
429,    34   R  ;].>(', 

Arlt.— Conijitttn  v.  State,  IS  Ark. 
601. 

Cal. — Hogan  v.  Black.  66  Cal.  41, 
4  P  943;  Mansfleld  v.  Dorland,  2  Cal. 
507;  Kx  p.  Kyle.  1  Cat.  831. 

Ga. — Merchants  Nat.  Bank  v.  Arm- 
strong, 107  Qa.  479,  33  SB  478. 

Ida. — Kerns  v.  Washington  Water 
Power  Co.,  24  Ida.  525,  186  P  70; 
Dahlstrom  v.  Featherstone,  18  Ida. 
179,  187,  110  P  243  [cit  Cycl. 

III.— Nichols  V.  Pool,  89  111.  491: 
Forsythe  v.  Beverldge,  62  111.  268.  4 
AmR  612. 

Ind.— Hill  V.  Brinkley.  10  Ind.  108. 

Iowa. — Kauffman  v.  Phillips,  154 
Iowa  642,  184  NW  67S:  Barbee  v. 
Aultman,  102  Iowa  278.  71  NW  286: 
Ward  v.  Sherbondy.  96  Iowa  477,  65 
NW  413. 

Me.-— Potter  v.  Mayo.  3  Me.  14.  14 
AmD  211. 

Mass.— Baker  t.  Cot*,   11  lUes. 

236. 

Minn, — ^Northup  v.  Hayward,  102 
Minn.  807,  113  NW  701.  12  AnnCas 
241;  Forbuah  v.  Leonard,  8  Minn. 
303. 

Mo. — Curtis  V.  Metropolitan  St.  R. 
Co..  lis  Mo.  A.  841,  94  SW  762:  Conk- 
ling  V.  Austin,  111  Mo.  A.  2»3,  86 
SW  911;  Young  v.  Renshaw,  108  Mo. 
A.    173.  76  SW  701. 

N.  T. — Anderson  v.  Brackeleer,  55 
NTS  721.  28  NTClvProc  306;  Acker- 
man V.  Ackerman,  14  AbbPr  229; 
Phillips  T.  StaggrS  Edw.  108. 

Or.— Stoddard  Lord,  86  Or.  413, 
59  P  710. 

Pa. — Patrick  v.  Blngaman,  8  Pa. 
Super.  113. 

8.  C — Sohariock  v.  Oland,  30  S.  C 
Ii.  307. 

Tex. — Casey  v.  March.  30  Tex.  180; 
Dutton  v.  Mason.  21  Tex.  Civ.  A.  389, 
52  SW  651;  Texas  Mexico  R.  Co.  v. 
Showalter,  8  Tex.  A.  Civ.  Cas.  J  69. 

Utah.— Victor  Oold,  etc-  Min.  Co.  v. 
Republic  Nat.  Bank,  18  UUh  87.  5fi 
P  72.  72  AmSR  767. 

Wash. — Plummer  V.  Oreat  North- 
em  R.  Co..  60  Wash.  814,  110  P  989, 
31  LRANS  1216. 

B5.  Horton  v.  Cbamplln,  12  R.  I. 
550.  562,  34  AmR  722  (where  the 
court  said:  "The  origin  and  extent 
of  the  lien  at  common  law  is  ob- 
scure. Baron  Parke  said.  In  Barker 
V.  St.  Qulntm.  12  M.  &  W.  441.  168 
Reprint  1270.  'the  lien  which  an  at- 
torney is  said  to  have  on  a  Judg- 
ment, which  la,  perhaps,  an  Incor- 
rect expression.  Is  merely  a  claim  to 
the   equitable   InterfeTMice   of  the 


lien,  strietly  speaking,  did  not  exist  at  oommon 
law.**  In  fact  the  use  of  the  term  **lien"  in  this 
connection  haa  been  eritieiaed  as  inaccurate,  and 
the  right  of  the  attomey  haa  been  said  to  be  merely 
a  elaim  to  the  equitable  interference  of  the  court."* 
The  existence  of  the  lien  was,  however,  rec<^iaed  in 
several  early  Engiiafa  oases,^"  and  it  now  exists  in 

court  to  have  the  Judgment  held  as 
a  security  for  the  debt.'  This  view 
of  the  Hen  was  approved  In  Hough 
V.  Edwards.  1  H.  &  N.  171,  87  Eng 
L&Eq  470,  Baron  Martin  adding,  by 
way  of  further  explication,  that  'the 
right  of  the  attorney  Is  merely  this 
.  .  .  that  If  he  gets  the  fruits  of  the 
Judgment  into  nis  hands,  the  court 
will  not  deprive  htm  of  them  until 
his  oosts  are  paid.'  Accordingly,  in 
Hough  V.  Bdwards,  supra,  the  court 
held  that  an  attachment  of  the  Judg- 
ment was  paramount  to  tbe  Hen.  In 
our  opinion,  the  two  remarks  of 
Baron  Parke  and  Baron  Martin,  to- 

f ether,  pretty  exactly  define  the  Hen. 
Tlmarlly,  without  doubt,  the  Hen 
originates  In  the  control  which  the 
attorney  has  by  his  retainer  over  the 
Judgment,  and  the  processes  for  Its 
enforcement.  This  enables  him  to 
collect  the  Judgment  and  reimburse 
himself  out  of  the  proceeds,  it  gives 
him  no  right,  however,  to  exceed  the 
authority  conferred  by  his  retainer. 
But  Inasmuch  as  the  attorney  has  the 
right,  or  at  least  Is  Induced,  to  rely 
on  his  retainer  to  secure  him  In  this 
way  for  his  fees  and  disbursements, 
he  thereby  acquires  a  sort  of  equity, 
to  the  extent  of  bis  fees  and  dis- 
bursements, to  control  the  Judgment 
and  Its  incidental  processes,  against 
his  client  and  the  adverse  party  col- 
luding with  his  client,  which  the 
court  will.  In  the  exercise  of  a  rea- 
sonable discretion,  protect  and  en- 
force. And  on  the  same  ground,  the 
court  will,  when  it  can,  protect  the 
attorney  in  matters  of  equitable  setf 
off.  We  think  this  is  the  full  seopB 
of  the  Hen.  if  lien  it  can  be  oalled. 
It  does  not  authorize  the  attocosy 
to  sue  the  Judgment,  without'  the 
consent  or  direction  of  the  client. 
See  also  Koons  v.  Beach.  147  Ind.  137. 
45  NE  601.  46  NE  587;  Adams  v. 
Fox.  40  Ba  rb.  442  [  rev  on  other 
grounds  40  N.  Y,  577];  Ackerman  v. 
Ackerman.  14  AhbPr  229;  McKelvy's 
App.,  108  Pa.  615:  Patten  v.  Wilson, 
84  Pa.  299:  Francis  v.  Webb.  7  C.  B. 
731,  62  ECI-.  731.  137  Reprint  289; 
Jordan  v.  Hunt.  3  Dowl.  P,  C.  666; 
Jones  v.  Bonner,  2  Exch.  230;  Clark 
V.  Smith,  6  M.  &  a.  1051.  46  BCL 
1051,  134  Xtmiint  1818/*  HonA  v. 
Edwards,  1  K  A  N.  m,  37  SniaiABQ 
470. 

86.  Welsh  V.  Hole,  1  Dougl.  238, 
99  Reprint  155  (where  Lord  Mans- 
fleld said:  "An  attorney  has  a  lien 
on  the  money  recovered  by  his  client, 
for  his  bill  of  costs;  If  the  money 
come  to  his  bands,  he  may  retain 
to  the  amount  of  his  bill.  He  may 
stop  It  in  transitu  If  he  can  lur  hold 
of  It.  If  he  apply  to  the  Cour^  ther 
win  prevent  Its  being  paid  over  till 
his.  demand- Is  satlsllea.  I  am  In- 
clined to  go  still  farther,  and  to  hold 
that.  If  the  attorney  give  notice  to 
tbe  defendant  not  to  pay  till  his  bill 
shall  be  discharged,  a  payment  by 
the  defendant  after  such  notice  would 
be  In  his  own  wrong,  and  like  pay- 
ing a  debt  which  has  been  assigned, 
after  notice") ;  Read  v.  Dupper,  6 
T.  R  361.  101  Reprint  595.  Bee 
also  Wllklns  v.  Carmlchael,  1  Dougl. 
101.  104,  99  Reprint  70  (where  Lord 
MansBeld  said  that  the  practice.  In 
that  respect,  was  not  very  ancient, 
but  that  It  was  established  on  gen- 
eral principles  of  Justice,  and  that 
courts  both  of  law  and  of  equity 
have  now  carried  It  so  far  that  an 
attorney  or  solicitor  may  obtain  an 
order  to  stop  his  client  from  receiv- 
ing money  recovered  In  a  suit  In 
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most  jurisdictionB  either  by  statute  or  by  Turtne  of 
judicial  decision.*'  In  some  juriadietioas,  bowerer, 
the  cbarig^g  lien  is  not  recognized.^" 

{%  365]  b.  Statutory  Frovisioiu.  The  eonsti- 
tutional  validity  of  statutes  securing  an  attorney's 
lien  bas  been  generally  afiftrmed  by  the  eoorts  in 
states  where  sncb  acts  have  been  adopted,*'  onlees 
they  operate  as  a  restriction  upon  the  exercise  of 

which  he  has  been  employed  until 
his  bin  Is  paid). 

[a]  "Th»  oxlffln  of  snoh  lias  mar 
be  Momrwliat  OMonr*,  but  it  seems 
to  have  artaen  by  analog  to  other 
cases  of  lien.  Cowell  v.  Simpson,  16 
Ves,  Jr.  276  and  note,  33  Reprint 
fl89."  Brown  v.  Morgan,  163  Fed.  396, 
397 

87.  U.  S. — Georsta  Cent.  R.,  etc., 
Co.  V,  PettUB,  113  U.  S.  116.  6  SCt 
387,  28  L.  ed.  tlS;  In  re  GlUasple, 
190  Fed.  88.  H  [ctt  Cyc];  Brown  v. 
Mornn,  161  Fed.  89B;  In  re  Baxter, 
154  Fed.  22.  83  CCA  10«:  Tuttle  v. 
Claflln,  86  Fed.  964;  In  re  Scoggln,  21 
F.  Cas.  No.  12,611.  5  Sawy.  549  (con- 
atrulns  Or.  Civ.  Code  }  1012). 

Ala.— Williams  v.  Bradley.  187  Ala, 
158,  65  S  634:  Fuller  v.  Clemmons, 
158  Ala.  340.  48  S  101:  Htsrley  v. 
White,  102  Ala.  604.  16  S  141;  Uosely 
V.  Norman,  74  Ala.  422;  McWIlliams 
V.  Jenkins.  72  Ala.  480;  WarHeld  v. 
Campbell,  38  Ala.  527.  82  AmD  724. 

Ark. — Compton  v.  State,  38  Ark. 
601;  Sexton  v.  Pike.  IS  Ark.  193. 

Colo. — Johnson  v.  McMillan,  13 
Colo.  423,  22  P  769;  Fillmore  v.  Wells, 
10  Colo.  2Z8,  16  P  343,  3  AmSR  667. 

Conn.— Andrews  v.  Morse,  12  Coon. 
444.  31  AmD  752. 

Fla. — Carter  v.  Davis.  8  Fla.  183. 

Ga. — Hodnett  v.  Bonner.  107  Oa. 
452.  33  SE  416;  Tarver  v.  Tarver, 
53  Oa.  43:  Jones  v.  Groover.  46  Oa. 
668 ;  McDonald  v.  Napier,  14  Ga. 
89. 

Ida. — ^Kerns  v.  Washington  Water 
Power  Co..  34  Ida.  525.  136  P  70; 
Dahlstrom  v.  Featherstone.  18  Ida, 
179,  110  P  243. 

111. — Burns  v.  Illinois  Cent.  R.  Co., 
268  111.  80Z.  101  NE  651:  Standidge 
V.  Chlcaso  R.  Ca.  254  111.  624,  §8 
NE  963.  40  LRANS  529,  AnnCasl913C 
66;  Anderson  v.  Baker,  175  111.  A. 
254  [aff  268  111.  418,  101  NB  687]; 
Scbottler  v.  McArdle.  174  111.  A.  125. 
Prior  to  the  act  of  July  1,  1909. 
however.  In  the  absence  of  an  express 
agreement  out  of  which  an  equitable 
assignment  arose,  an  attorney  had 
no  lien  upon  a  Judgment  or  decree 
rendered  In  an  action  prosecuted  by 
htm,  or  upon  the  money  or  fund  re- 
covered by  means  of  legal  services. 
Cameron  v.  Boeger,  200  111.  84,  65 
NE  6*0,  »3  AmSR  166  [aff  102  111.  A. 
649];  Dougherty  v.  Hughes,  16S  III. 
384,  46  Nl:  229;  Story  v.  Hull.  143 
111.  606.  32  NE  266:  Sanders  v.  Seelye. 
128  111.  631.  21  NE  601;  Nichols  v. 
Pool,  89  III.  491;  La  Framboise  v. 
Grow.  56  111.  197;  Forsythe  v.  Bever- 
Idge.  62  III.  288,  4  AmR  612;  Hum- 
phrey v.  Browning,  46  111.  476,  96 
AmD  446. 

Ind. — Koons  v.  Beach,  147  Ind.  137. 
46  NE  601,  46  NB  687;  Miedrelch  v. 
Rank.  40  Ind.  A.  393.  82  NE  117; 
Peterson  v.  Struby,  26  Ind.  A.  19, 
66  NE  733,  67  NE  599.  It  was 
formerly  otherwise.  Hill  v.  Brinkley, 
10  Ind.  102. 

Iowa. — Cheshire  v.  Des  Moines  City 
R.  Co.,  153  Iowa  88.  133  NW  324; 
Hubbard  v.  Ellithorpe.  135  Iowa  259. 
112  NW  796,  124  AmSR  271;  Gibson 
V.  Chicago,  etc..  R.  Co..  122  Iowa  665. 
98  NW  474:  Barbee  v.  Aultman,  102 
Iowa  278,  71  NW  236. 

K^n. — Anderson  v.  HetropollUn  St. 
R.  Co.  8«  Kan.  179.  119  P  379. 

Ky. — Brown  v.  Lapp,  89  SW  304, 
28  KyL  409;  Hallam  v.  Coulter.  116 
Ky.  313,  73  8W  772;  Warren  De- 
posit Bank  T.  Barclay,  60  SW  861; 
Louisville,  etc  R.  Co.  v.  Procter, 


vested  property  rights  or  the  right  of  freedom  ot 
eontraet.""  Such  statutes  are  remedial  in  cbaneter 
and  should  be  construed  liberaUy  in  aid  of  the  otgaet 
sought  by  the  legislature,  wbieh  was  to  furnish  seenr- 
ity  to  attorneys  by  giving  them  a  lien  upon  the  nb- 
ject  of  the  action.*^  But  an  ^tamey  is  not  ent^ 
to  a  statutory  lien  unless  the  facta  bring  the  eue 


51  SW  691,  21  KyL  447;  Hubbl6  v. 
Dunlap,  lOl  Ky.  419.  41  SW  432.  19 
KyL,  656. 

Me. — Gammon  v.  Chandler  30  Me. 
152;  Stone  v.  Hyde.  22  Me.  318;  Pot- 
ter V.  Mayo.  3  Me.  34.  14  AmD  211. 

Mass. — Thayer  v.  Daniels,  113 
Mass.  129;  Baker  v.  Cook.  11  Mass. 
236. 

Mich. — Wlpfler  v.  Warren,  163 
Mich.  189,  128  NW  178;  Heavenrlch  v. 
Alpena  Cir.  Judge.  Ill  Mich.  163,  69 
NW  226;  Kinney  v.  Tabor,  62  Mich. 
617.  29  NW  86,  512. 

Minn. — ^Northnip  v.  Hay  ward,  102 
Minn.  307,  113  NW  701,  12  AnnCas 
341;  Nlelson  v.  Albert  Lea.  91  Mton. 
388,  98  NW  195;  Welcher  v.  Cargill, 
86  Minn.  271,  90  NW  402;  Crowley 
V.  Le  Due,  21  Minn.  412;  Forbush  V. 
Leonard,  8  Minn.  803. 

Miss. — Stewart  v.  Flowers,  44  Miss. 
513,  7  AmR  707. 

Mo. — Abbott  V.  Marton  Mln.  Co., 
256  Mo.  378,  164  SW  663;  Wait  v. 
Atchison,  etc.,  R.  Co.,  204  Mo.  491, 
103  SW  60;  Taylor  v.  St.  Louis  Tran- 
sit Co.,  198  Mo.  715,  97  SW  165; 
Lawson  V.  Missouri,  etc..  Tel.  Co., 
178  Mo.  A.  124,  164  SW  138;  Conk- 
ling  v.  Austin,  111  Mo.  A.  292,  86 
SW  911.  It  was  otherwise  prior  to 
the  act  of  1901.  Kersey  v.  O'Day,  173 
Mo.  660.  73  SW  481;  Young  V.  Ren- 
shaw,  102  Mo.  A.  173.  76  SW  701. 

Nebr. — Taylor  v.  Stull,  79  Nebr. 
295.  112  NW  577;  Finney  v.  Gallop,  2 
Nebr.  (Unoff.)  480.  89  NW  276. 

N.  H.— Christie  v.  Sawyer,  44  N.  H. 
298;  Young  V.  Dearborn,  27  N.  H. 
324. 

N.  J.— Pride  V.  Smalley,  •<  N.  J,  L. 
678.  62  A  066:  Delaney  V.  Huaband, 
64  N.  J.  L.  276,  45  A  266;  Wilson  v. 
Seeber,  72  N.  J.  Bq.  623,  66  A  909. 

N.  Y.— Jn  re  Regan,  167  N.  Y.  338, 
60  NE  658  [rev  58  App.  Div.  11_; 
Rooney  v.  Second  Ave,  R.  Co..  18  M. 
Y.  368;  Kickerbocker  Inv.  Co.  v.  Voor- 
hees,  12S  App.  Div.  639.  112  NYS 
842;  Heyward  v.  Maynard,  119  App. 
Div.  66,  103  NYS  1028;  Matter  of 
Smith,  ill  App.  Div.  28,  97  NYS  171, 
36  NYClvI^roo  814;  Serwer  V.  Serwer, 
91  App.  Div.  638,  86  NYS  838;  WU- 
llams  V.  Ingersoll,  23  Hun  284  [aff 
89  N.  y,  508,  15  NYWklyDlg  500]; 
Wllklns  V.  Batterman,  4  Barb.  47; 
Crotty  V.  McKenzle,  42  N.  Y.  Super. 
192,  52  HowPr  64;  Ward  v.  Words- 
worth. 1  E.  D.  Smith  698,  9  HowPr 
16;  Matter  of  Robblns.  61  Misc.  114, 
112  NYS  1032  [aff  132  App.  Div. 
906  mem,  116  NYS  1146  mem];  Peo. 
v.  Fltspatrick,  86  Misc.  466.  71  NTS 
191;  Anderson  v.  Brackeleer,  56  NYS 
721,  28  NYCIvProc  806;  Ackerman  v. 
Ackerman,  14  AbbPr  229;  Keenan  v. 
Durflnger.  12  AbbPr  327  note,  19 
HowPr  153;  Hall  v.  Ayer,  9  AbbPr 
220,  19  HowPr  91;  Turno  v.  Parks,  2 
HowPrNS  36;  Fox  v.  Pox,  24  How 
Pr  409;  Cragin  v.  Travis,  1  HowPr 
167. 

N.  D. — aark  v.  Sullivan,  I  N.  D, 
280,  66  NW  733. 

Or. — Stoddard  v.  Lord,  86  Or.  412, 
59  P  710. 

Porto  Rico. — Rodrlgues  v.  Cuell,  1 
Porto  Rico  Fed.  272. 

Tenn. — Ex  p.  Smlthson,  108  Tenn. 
442,  67  SW  8S4. 

Vt. — Weed  Sewing  Mach.  Ca  v. 
Boutelle,  66  Vt.  570,  48  AmR  821; 
Hurlbert  v.  Brigham,  56  Vt.  368. 

Wash. — Payette  v.  Willis.  23  Wash. 
299.  63  P  264;  Niagara  F.  Ins.  Co.  v. 
Hart,  18  Wash.  661,  43  P  937. 

Wis. — Stanley  v.  Bouck,  107  Wis. 


I25i83  NW  298;  Rice  v.  Gamhart, 
36  Wis.  282. 

Eng. — Sullivan  v.  Pearson,  L.  R.  4 
Q.  B.  163:  Griffln  v.  Eyles,  1  H.  BL 
122,  126  Reprint  74;  Slater  v.  Sunder- 
land. 33  L.  J.  Q.  B,  37;  Coi  v.  Prltch- 
ard.  20  L.  J.  Q.  R  353;  Barker  t.  SL 
Quintln.  12  M.  &  W.  441.  152  Reprint 
1270. 

Man. — ^Turriff  v.  McDonald,  IS  Man. 
577. 

N.  B.— Linton  v.  Wilson,  3  N.  B.  100. 
N.  S.— Palgrave  v.  McMillan,  SI  N. 
8.  488. 

[a]  The  Usa  vpoti  a  jadcmrat  wh 
not  eteated  1»r  atatoto,  but  was 

device  invented  by  the  courts  for  the 
protection  of  attorneys  against  the 
knavery  of  their  clients,  by  disabllDg 
clients  from  receiving  the  fruits  of 
recoveries  without  paying  for  the 
valuable  services  by  which  the  recot- 
erles  were  obtained."  Goodrich  v. 
McDonald.  112  N.  Y.  157,  163.  19  NE 
649  [quot  Flscher-Hsnsen  v.  BroA- 
lyn  Heights  R.  Co.,  173  N.  Y.  4«, 
499,  60  NTB  395]. 
8S.    See  cases  infra  this  note. 

[a]  In  Hawaii  there  Is  no  statute 
granting  such  a  lien,  nor  la  there 
any  precedent  lecognizing  the  same;. 
Matter  of  S.  Ah  MI,  3  Hawaii  TtA. 
176;  In  re  AusUn.  2  Hawaii  Fel 
210. 

[b]  tML  Ohio,  an  attorney  has  no 
lien  as  such  for  his  services  upon  a 
Judginent  which  he  has  obtained  for 
his  client.  In  the  absence  of  any 
contract  giving  him  such  Hen.  Dlehl 
V.  Frlester,  37  Oh.  St-  473;  Vlllhauer 
V.  Toledo,  5  OhS&CP  8,  32  CincLBnl 
154.  Contra  HInman  v.  Rogers.  4  Oh. 
Dec.  (Reprint)  303,  1  ClevLRep  367. 

[c]  In  Texas  an  attorney  baa.  un- 
der the  statutes,  no  lien  on  a  Judg- 
ment recovered  by  him  to  secure  blm 
for  bis  services  In  procuring  the 
same.  Dutton  v.  Mason,  21  Tex.  Ci*. 
A.  389.  52  SW  651. 

89.  Ala. — Alabama  Western  R.  Co. 
V.  Foshee,  183  Ala.  182,  62  S  600. 

m. — Burns  v.  Illinois  Cent.  R  Co, 
268  III.  302,  101  NB  551;  Standldc* 
V.  Chicago  R.  Co.,  264  III.  SS4.  91 
NE  963,  40  LRANS  529  and  not^ 
AnnCasl913C  65  and  note. 

Mo. — Whitecotton  v.  St.  Louis,  etc, 
R.  Co.,  260  Mo.  624,  157  SW  776: 
Wait  V.  Atchison,  6tc__  R.  Co,  264 
Mo.  491  103  SW  60rTaylor  v.  SL 
Louts  Transit  Co.,  198  Ho^  7X6,  IT 
SW  156. 

Okl. — ^Herman  Constr.  CSo.  Wool 
35  Okl.  103,  128  P  809. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Wells.  104  Tenn.  706,  59  SW  104L 

90.  Strahlendorf  v.  Long  Island  It. 
Co..  162  App.  Div.  358,  147  NTS  80t 

iai  In.  Mew  Tork  Judiciary  I^v 
80,  as  added  by  L.  (1913)  c  6H. 
providing  that  no  settlement  of  ui 
action  for  personal  injuries  or  dc«th. 
wherein  an  attorney  claiming  a  lies 
has  appeared  for  the  claimant,  slon 
be  valid  unless  consented  to  In  writ- 
ing by  such  attorney  or  apVroTs4 
by  the  court.  Is  unconatltntlosal. 
Strahlendorf  v.  Long  Island  R.  Oit- 
162  App.  Div.  868,  147  NTS  SK. 

•X.  Desaman  v.  Butler.  118  Visa 
198,  126  NW  747.  AnnCasl913B  <4f: 
Crowley  y.  Le  Due.  21  Minn.  41!: 
Abbott  V.  Marlon  Mln.  Co.,  255  M«. 
378,  164  SW  563:  Walt  v.  Atohlaon. 
etc  R  Co..  204  Mo.  491.  103  SW  M; 
Lawson  v.  Missouri,  etc..  Tel.  Oa, 
178  Mo.  A.  124,  164  SW  138;  FischO^ 
Hansen  v,  Brooklyn  Heights  R.  Oa- 
173  N.  Y.  492,  66  NE  196. 


For  later  oas— ,  dmlovawita  and  ehaagwi  in  the  law  see  oumulauve  Annotations,  same  tlU^^age  and  iipt«  aaiBb«r. 
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vitiun  the  terms  of  the  statute."  In  the  absence  of 
miM  Iflgialative  expression  to  the  oontrary,  sneh  a 
statute  will  be  construed  prospeotively  only  and  will 
not  be  given  a  retroaetive  operation  or  effieet.** 

[i  366]  c  Atnmmt  for  Lin.  An  agreement 
between  attorney  and  client  that  the  attcmaiey  shall 
hare  a  lien  on  the  judgment  is  deciflive  as  to  th« 
existenee  of  the  lien  and  its  amount,**  and  oonsti- 
tstes  a  valid  equitable  assignment  of  the  judgment 
pro  ttnto  which  attaches  to  the  juc^oit  as  soon 
as  it  is  entered.**  In  some  jurisdictions  a  eontraet 
between  an  attorney  and  a  client  for  the  payment 
of  the  attorney  out  of  the  judgment  recovered  or  to 
be  recovered  operates  as  an  equitable  assignment  of 


the  fund  pro  tanto  **  and  creates  a  lien  on  the  speci- 
fic fund,  provided  it  appears  to  be  the  intention  of 
the  parties  that  the  fund  itself  is  to  be  looked  to 
for  security.*''  On  the  other  hand  a  mere  naked 
promise  to  pay  an  existing  debt  out  of  a  particular 
fund,  unaccompanied  by  any  words  of  transEfer  or 
the  giving  of  any  power  or  authority  over  the  fund, 
does  not  operate  to  create  a  lien  thereon.**  Whether 
or  not  the  particular  agreement  creates  a  lien  is  a 
matter  of  eonstruetion.'*  The  contract  must,  of 
course,  be  valid  in  order  to  give  rise  to  a  lien/ 
and  it  may  not  be  inferred  from  mere  silence.* 

367]  4.  Assignment  of  Lien.*  An  attorney's 
possessory  Hen  is  not  assignable  and  is  lost  by  an 


H.  KaulTman  v.  Phillips.  164 
lows  K42,  134  NW  676;  Nlelson  v. 
Albert  Lea,  91  Minn.  392.  98  NW  197; 
Nielson  v.  Albert  Lea,  91  Minn.  388, 
9S  NW  196. 

S8.  Ala, — Leahart  v.  Deedmeyer, 
158  Ala.  296.  48  S  371. 

Ida.— Kerns  v.  WaahlnKton  Water 
power  Co.,  24  Ida.  525,  136  P  70. 

HI.— Baker  v.  Baker.  258  111.  418, 
421,  101  NE  587  [alt  175  III.  A.  264] 
(where  the  court  aaid:  "All  con- 
tncta  of  employment  between  attor- 
ney and  ollent  made  after  this  act 
went  Into  effect  are  governed  and 
controlled  by  the  act,  which  becomes 
a  part  of  the  contract  Itself.  To  hold 
that  this  act  applies  to  a  contract 
made  prior  to  its  passage  would  be 
to  make  a  new  contract  between  at- 
torney and  client,  investing  one  with 
and  divesting  the  other  of  substan- 
tial rights,  and  would  render  the  act 
obnoxious  to  the  constitutional  pro- 
vision concerning  laws  Impairing  the 
obligation  of  contracts"). 

Mfnn. — Northrup  v.  Hayward,  102 
Minn.  307,  113  NW  701,  12  AnnCas 
S41. 

N.  Y.— In  re  Regan,  167  N.  T.  888, 
60  NE  S58  [rev  58  App.  Dlv.  1,  68 
NTS  627];  Adee  v.  Adee,  56  App.  Dlv. 
<3.   U  NTS  1101.     See   also   In  re 
Kins;  1<8  N.  T.  53,  «0  NE  1054  [mod 
GI  Xpp.  Dlv.  1B2,  70  NTS  366]  <hold- 
Ing  that  under  Code  Civ.  Proc.  9  66 
MM  amended  In  1899  the  court  must 
determine  the  amount  of  the  indebt- 
«dne88  of  the  client  to  his  attorney  In 
«.    proceeding    brought    after  the 
amendment  took  effect,  although  the 
services   were   principally  rendered 
prior  thereto). 

Utah. — Potter  v.  AJax  Hin.  Co.,  19 
tnah  421.  57  P  270. 

But  see  Abbott  v.  Marlon  MIn.  Co., 
255  Mo.  378,  386,  164  SW  563  (hold- 
ing   that   while   the   attorney's  Hen 
law  applies  to  an  action  commenced 
before  it  took  effect,  it  Is  not  Invalid 
for   that  reason.     This  case  distln- 
^ulsbed  Young  v.  Rensbaw.  102  Mo. 
A.  173,  76  SW  701,  the  court  saying: 
"That  case  only  goes  to  the  extent 
of  holding  that  where  the  rights  of 
the  plaintiff  had  been  fixed  by  and 
mer^d  In  the  Judgtnent  procured  for 
him  by  his  attorney,  the  passage  of 
the  act  giving  the  latter  a  lien  upon 
hlff  client's  cause  of  action  .  .  .  *which 
Attaches  to  a  .  .  .  Judgment  In  his 
client's   favor.'  did  not  relate  back 
ao  as  to  create  upon  the  Judement  a 
lien  which  had  never  attached  to  the 
cause  ot  action  before  It  had  been 
BO  merged"). 

94.  Ind. — Harshman  v.  Armstrong, 
119  Tnd.  224,  21  NE  662. 

Iowa. — ^Wallace  v.  Chicago,  etc.,  R. 
Co.,  112  Iowa  566.  84  NW  662;  Wins- 
low  V.  Central  Iowa  R.  Co.,  71  Iowa 
197.   32  NW  330. 

Kx- — Uoulsville,  etc..  R.  Co.  v. 
Rroctor,  61  SW  691,  M  KyL  447; 
LK>uis-vll]e,  etc.,  R.  Co.  v.  GIvens,  18 
FCyL  491. 

Bflnn. — Porbush  v.  Leonard,  8 
hfinn.  303. 

N.  T. — Rooney  v.  Second  Ave.  R. 
^o..  IS  N.  Y.  368;  Crotty  V.  HcKen- 
ie,   42  N.  Y.  Super.  192,  52  BowPr 

[<G  J.-49] 


64;  Wright  v.  Rensens,  21  NTS  485; 
Richardson  v.  Brooklyn  City,  etc.,  R. 
Co..  15  AbbPr  342  note. 

N.  C. — Dupree  v.  Bridgers,  168  N. 
C.  424,  428,  84  SE  696  [Clt  Cyo]. 

Porto  Rico. — Pettinglll  v.  Wos,  4 
Porto  ■Rico  Fed.  549. 

96.  Terney  v.  Wilson,  46  N.  J.  L. 
282. 

96.  See  supra  I  317.  See  also  gen- 
erally Assignments  J  80. 

[a]  The  theorr  V9cm  whloh  a  lien 
follows  a  tewfol  agrawnsnt  entered 
into  between  attorney  and  client  with 
respect  to  compensation  is  that  the 
agreement  amounts  to  an  assign- 
ment of  a  portion  of  the  judgment 
•ought  to  be  recovered.  Drelband 
V.  Candler,  166  Mich.  49,  131  NW 
129. 

[b]  In  nuaois,  in  the  absence  of 
an  express  contract  out  of  which  an 
equitable  assignment  arises,  an  at- 
torney at  law  haa  no  Hen  for  his 
compensation  upon  the  judgment  or 
decree  rendered  In  a  suit  prosecuted 
by  him  or  upon  the  real  estate, 
money,  funds,  or  other  property  re- 
covered by  means  of  his  exertions 
and  labors.  Dougherty  v.  Hughes, 
165  111.  884,  46  NE  229;  Story  v.  Hall, 
143  111.  506,  32  NE  265;  Nichols  v. 
Pool,  89  III.  491;  La  Framboise  v. 
Grow,  66  111.  197;  Forsythe  v.  Bev- 
erldge,  62  III.  268,  4  AmR  612;  Hum- 
phrey V.  Browning,  46  111.  476,  95 
AmD  446. 

97.  U.  S. — Barnes  v.  Alexander, 
232  U.  S.  117,  121,  34  SCt  276.  58  L. 
ed.  630  [aff  18  Arlt.  S88,  115  ^  952] 
(where  the  court  aatd:  "But  In  a 
speculation  of  this  sort  the  parties 
naturally  turned  their  eyes  toward 
the  future  and  aimed  at  the  fruits 
when  they  should  be  gained.  They 
therefore  used  words  ot  contract 
rather  than  of  conveyance:  but  the 
Important  thing  is  not  whether  they 
used  the  present  or  the  future  tense, 
but  the  scope  of  the  contract.  In 
this  case  It  aimed  only  at  the  fund. 
Barnes  gave  no  general  promise  of 
reward;  he  did  not  even  give  a  prom- 
ise qualified  and  measured  by  success 
to  pay  anything  out  of  his  own  prop- 
erty, referring  to  the  fund  simply 
as  the  means  that  would  enable  him 
to  do  It.  See  National  City  Bank  v. 
Hotchklss.  231  U.  S.  SO,  67,  34  SCt 
20,  58  Xh  ed.  115.  He  promised  only 
that  If,  when  and  as  soon  as  he 
should  receive  an  Identified  fund, 
one-third  of  It  should  go  to  the  ap- 
pellees. But  he  promised  that.  .  .  . 
The  obligation  of  Barnes  was  as 
definitely  limited  to  payment  out  of 
the  fund  as  If  the  limitation  had  been 
stated  in  words") ;  Ingersoll  v. 
Coram,  211  V.  S.  335.  29  SCt  92,  63 
L.  ed.  208  [rev  148  Fed.  169.  78  CCA 
303];  Wylle  v.  Coxe,  16  How.  415, 
14  L.  ed.  7B8  (where  a  contract  was 
made  with  an  attorney  for  the  prose- 
cution of  a  claim  against  Mexico  to 
pay  him  a  contingent  fee  of  6  per 
cent  out  of  the  fund  awarded.  It 
was  held  that  the  agreement  consti- 
tuted a  Hen  upon  the  fund);  Xncersoll 
v.  Coram.  127  Fed.  418. 

Colo. — ^Bell  V.  Lak«  County,  39 
Colo.  A.  182,  141  P  881. 


Conn. — Cooke  v.  Thresher,  61  Conn. 
106. 

D.  C. — De  Winter  v,  Thomas,  34 
App.  80,  27  LRANS  634:  Hutchinson 
V.  Worthlngton,  7  App.  648. 

Hasa — Delval  v.  Chignon,  218  Man. 
203,  99  NE  1095. 

Mich. — Foley  v.  Grand  Rapids,  etc., 
R.  Co.,  168  Mich,  496,  134  NW  446. 
See  Grand  Rapids,  etc.,  R.  Co.  v. 
Cheboygan  Clr.  Judge,  161  Mich.  181. 
126  NW  66.  137  AmSR  495. 

N.  J.— Wilson  V.  Seeber,  72  N.  J. 
Bq.  523,  66  A  909. 

88.  U.  S.— Porter  v.  White,  127  U. 
8.  285,  8  SCt  1217,  32  U  ed.  112; 
Burke  V.  Child,  21  Wall.  441,  447, 
22  L.  ed.  823  (where  the  court  said: 
"But  a  mere  agreement  to  pay  out  of 
such  funds  Is  not  sufficient.  Some- 
thing more  Is  necessary.  There  must 
be  an  appropriation  of  the  fund  pro 
tanto,  either  by  giving  an  order  or 
by  transferring  it  otherwise  in  such 
a  manner  that  the  holder  Is  author- 
ized to  pay  the  amount  directly  to 
the  creditor  without  the  further  In- 
tervention of  the  debtor");  Boyle  v. 
Boyle,  116  Fed.  764. 

Colo. — Weiss  V.  Gullett,  18  Colo.  A. 
122.  70  P  442. 

D,  C. — De  Winter  v.  Thomas,  84 
App.  80,  27  LRANS  634;  Woods  v. 
Dickinson.  18  D-  C.  301. 

111. — La  Framboise  v.  Grow,  56  111. 
197;  Bromwell  v.  Turner,  37  111.  A. 
6G1. 

La.— Rlggs  T.  Mcboll,  127  Idu  746, 
6S  S  977. 

Mass. — Newell  t.  West,  149  Mass. 
620,  21  NE  964. 

Miss. — C^hran  v.  Henry,  66  S 
213. 

Nebr.— Philllpa  v.  Hogue,  62  Nebr. 
192.  88  NW  180. 

N.  Y. — McBratney  V.  Rome,  etc.,  R. 
Co.,  17  Hun  .■JSr,  [alt  87  N.  Y.  467]; 
WjiLsli  V,  Flalbiisli,  etc,  R.  Co..  11 
Hun.  190_L  tVTtnenith  V.  Bovee,  1  Hun 
632,  4  Thomps.  &  C.  98;  Pettibone 
V.  Thomson,  72  Misc.  486,  180  NTS 
284;  Qulncey  v.  Francis,  6  AbbNCas 
286. 

S.  D. — Howard  v.  Ward,  31  S.  D. 
114,  139  NW  771. 

Tenn. — Grlbble  v.  Ford,  (Ch.  A.) 
62  SW  1007. 

[a]  Fund  oreated  by  agreement. — 
An  attorney  has  no  lien  on  a  fund 
put  In  the  hands  of  a  trustee  under 
an  agreement  by  the  parties  In  the 
suit  to  pay  attorneys'  fees  out  of  It. 
Brown's  Est.  131  Pa.  352,  18  A 
901. 

[b]  A  vntel  pmdM  by  a  Judg- 
ment creditor  to  pay  attorneys  out  of 
the  proceeds  of  his  Judgment  for 
their  services  In  an  action  brought 
by  another  person  creates  no  attor- 
neys' Hen  on  such  proceeds.  Tone  v. 
Shankland.  110  Iowa  626,  81  NW 
789;  Grlbble  v.  Ford,  (Tenn.  Ch.  A.) 
52   SW   1007,  ^ 

99.  IngersoU  v.  Ctoram,  127  Fed. 
418. 

1.   Davis  V.  Sharron,  16  B.  Mon. 
Wr'lght   V.   Rensens,   21  NTS 

AMaltaaMMT  l>  tnumi  mo 
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ATTORNEY  AND  CLIENT 


[§§  367-368 


attempt  at  aas^ment.*  The  role  is  otherwise,  how~ 
ever,  as  to  assignment  of  a  claim  for  services  or  of 
the  lien  for  such  services  on  the  snm  collected ' 
where  the  assignment  carries  with  it  no  breach  of 
the  attorney's  duty  to  preserve  his  client's  confi- 
dence inviolate.* 

Partial  ■■rignmwit.  An  assignment  by  an  at- 
torney of  a  portion  of  an  indivisible  claim 
is  invalid  and  the  aas^fnee  obtains  no  interest 
therein.^ 

[i  368]  B.  Sarricw  Mid  Fees  Oorered— 1.  Swv- 
ices  Oonr«d."  An  attorney's  retaininc  Uen  ex- 
tends, under  most  modern  decisions,  to  property  in 
the  attorney's  hands,  not  only  so  as  to  cover  costs 
and  charges  in  the  particular  case  in  which  the 
money  was  collected,  but  to  the  extent  of  the  general 
bslance  due  to  the  attorney  from  the  client.*  This 
lien  is,  however,  only  commensurate  with  the  right 
which  the  party  delivering  the  property  has  in  it.*** 
The  lien  does  not  attach  unless  the  property  has  come 

4.  In  re  Wlleon,  12  Fed.  235; 
Meany  v.  Head,  16  F.  Cas.  No.  9,379, 
1  Maaon  319;  Ijovett  v.  Brown.  40 
N.  H.  Bll;  SuUfvan  v.  New  York,  88 
Hun  S44,  22  NTS  1041;  Leaak  v. 
Hoarland,  64  Misc.  156,  118  NTS 
103S  [rev  on  other  grounds  136  App. 
DIv.  658,  121  NTS  197]:  Gottsteln  v. 
Harrington,  25  Wash.  508,  65  P  753. 

6.  Cal. — Ooad  T.  Hart,  128  Gal. 
197,  60  P  761,  M4;  Taylor  v.  Black 
Piamond  Coal  Ifln.  Co..  8t  Cal.  S89, 
25  P  51. 

Ind. — Day  v.  Bowman,  109  Ind.  383, 
10  NE  126. 

Minn. — Sibley  v.  Pine  County.  81 
Minn.  201,  17  NW  387. 

N.  T. — Leask  v.  Hoagland.  64  Hlsc. 
166,  118  NTS  108S  [rev  on  other 
KTOunda  136  App.  Dlv.  668.  121  NTS 


into  the  possession  of  the  attorney  in  the  eourae  ot 
his  professional  employment  and  not  for  some  ^ 
ciol  pmpoee  not  yet  accomplished;'^  nor  does  it 
attach  to  money  until  it  is  actually  collected  and 
paid  to  the  attorney.*'  It  does  not  extend  to  a 
judgment  until  the  money  is  paid  to  the  attomqri 
#s  it  is  rendered  ^eetive  by  possession  and  only 
by  possession.^' 

The  charging  lien,  on  the  other  hand,  is  confined 
strictly  to  fees  and  eosts  due  for  services  in  the 

? articular  suit  in  whieh  the  judgment  is  rendered." 
t  does  not  cover  a  general  balance  due  for  pro- 
fessional services  rendered  in  other  cases**  rnileM 
it  is  so  provided  by  statute,'"  or  bv  agree- 
ment.'*^ Horeover  it  is  allowed  only  for  serr- 
ices  rendered  and  not  for  a  share  of  the  recov- 
ery stipulated  for  in  the  contract  of  retainer." 
It  is  not  essential,  however,  that  all  the  serv- 
ices shall  have  been  rendered  before  the  same 
court."*    The  lien  extends  to  fees  in  snita  arising 


1ST];  Muller  v.  New  York.  29  NTS 
1086.  23  NTCIvProc  2«1.  Compare 
Chappell  V.  Dann.  81  Barb.  17  (hold- 
ing tnat  the  Hen  of  an  attorney  who 
assigns  his  claim  for  services  to  a 
third  person  is  lost  hy  such  asBlgn- 
ment,  and  that.  If  such  third  person 
recovers  Judgment  on  the  demand 
assigned,  the  attorney  may  not  regain 
his  lien  by  purchasing  such  judg- 
ment).   

W.  Va.— Pisher  v.  Myllua.  62  W. 
Va.  19,  57  SE3  276. 

See  also  Larned  v.  Dubuque,  86 
Iowa  166.  53  NW  106  (holding  that 
an  attorney's  assignee  may  not  set 
aside  a  compromise  whereby  his  tlen 
Is  lost). 

Compare  Beech  v.  Canaan,  14  Vt. 
485  (holding  that,  where  an  attorney 
sues  his  client,  obtains  judgment 
therefor,  and  assigns  the  |udgment, 
the  lien  does  not  attach  to  the  claim 
In  the  hands  of  the  assignee). 

[a]  Anlfammit  to  pwtaw^A 
t  to  enforce  a  lien  for  attorney's 
fees  declared  In  favor  of  a  firm  may 
be  maintained  by  one  of  the  firm 
who  has  become  the  owner  of  the 
fees  by  virtue  of  an  arrangement 
with  his  partner.  Vinson  v.  C^ntrell, 
(Tenn.  Ch.  A.)  56  SW  1034. 

e.  Leask  v.  Hoagland,  64  Misc. 
166.  118  NTS  1036  (rev  on  other 
grounds  188  App.  Dlv.  668,  121  NTS 
197). 

[a]    Asalgiuitent  to  adverse  partr. 

—An  attorney  claiming  a  lien 
against  his  client  Is  bound  to  have 
Its  amount  determined  and  to  give 
the  client  an  opportunity  to  pay  It 
and  to  obtain  a  release;  and  It  is 
In  fraud  of  the  client  to  sell  such 
lien  to  the  adverse  party  without 
giving  the  client  an  opportunity  .to 
get  rid  of  it.  Taylor  v.  Young.  66 
Mich.  286,  22  NW  788. 

r.  Mulford  V.  Hodges.  10  Hun  (N. 
Y.)  79  (holding  that  Where  an  at- 
torney is  employed  to  defend  four 
defendants,  his  assignment  of  his 
claim  against  two  Is  Invalid). 


Partial  asslnmnita  see  generally 
Assignments  TCO. 

8.  Xffeot  of  MtUouvt  see  Infra 
it  402-404. 

9.  U.  S.— McPherson  v.  Cor.  96  U, 
S.  404,  24  L.  ed.  746;  Texas  v.  White, 
10  Wall.  483,  19  U  ed.  992;  Foster 
V.  Danforth,  59  Fed.  750;  Pennsyl- 
yanla  Finance  Co.  v.  Charleston,  etc, 
R.  Co.,  62  Fed.  626;  In  re  Wilson,  12 
Fed.  236. 

Ala. — Hosely  v.  Norman,  74  Ala. 
422. 

Ga. — McDonald  v.  Napier.  14  Ga. 

89 

N.  H.— Wright  V.  Cobleigh,  21  N. 
H.  339;  Dennett  V.  Cutts,  11  N.  H. 

163. 

N.  T.— In  re  HolUna,  197  N.  T. 
861,  80  NE  997;  Ward  v.  Craig.  87 
N.  Y.  660  (warehouse  bonds);  In  re 

H  ^  87  N.  T.  621;  Bowling  Green 

Sav.  Bank  V.  Todd,  62  N.  Y.  489; 
Matter  of  Heinshelmer,  189  App.  Dlv. 
8S.  148  NYS  896;  Matter  of  Rieser, 
187  App.  Dlv.  177,  121  NYS  1070; 
Mathot  v.  Trlebel,  98  App.  Dlv.  328, 
90  NYS  903;  Krone  v.  Klotx.  3  App. 
Dlv.  587,  38  NYS  225.  25  NYClvProc 
320,  8  NTAnnCas  86;  Schwartz  v. 
Jenney  21  Hun  33;  Adams  v.  Fox, 
40  Barb.  442  {rev  on  other  grounds 
40  N.  Y.  677];  Anderson  v.  Bracke- 
leer.  66  NTS  721,  28  NTCIvProc  306. 

Tenn. — McDonald  v.  Charleston, 
etc.,  R.  Co.,  98  Tenn.  281.  24  SW 
252. 

Vt. — Weed  Sewing  Mach.  Co.  v. 
Boutelle,  66  Vt.  670.  48  AmR  821; 
Hurlbert  v.  Brigham,  56  VL  868; 
Hooper  v.  Welch,  48  Vt.  169,  S  AmR 
267. 

Eng.— Boson  v.  Bolland.  4  Myl.  & 
C.  364,  18  BJngCh  864,  41  Reprint 
188. 

[a]    XnMh    of  agrs— imt.  The 

Hen  does  not  cover  damages  for  the 
breach  of  a  client's  agreement  con- 
cerning a  professional  matter.  1a>c- 
Ulard  V.  Barnard,  42  Hun  545  [air 
105  N.  Y.  682  mem,  IS  NE  832  mem]. 

10.  McDonald  v.  Napier,  14  Ga. 
89. 

11.  Anderson  v.  Brackeleer,  55 
NTS  721,  28  NTCIvProc  306. 

19.  Anderson  v.  Brackeleer,  6S 
NTS  721,  28  NTCIvProc  806. 

18.  Anderson  v.  Brackeleer,  66 
NTS  721,  28  NT(^vProc  806. 

14.  U.  S. — Georgia  Cent.  R.,  etc., 
Co.  V.  Pettus,  113  U.  S.  116,  6  SCt 
387,  28  L..  ed.  915:  Wolfe  v.  Lewis, 
19  How.  280,  16  L.  ed.  613;  Foster 
V.  Danforth,  69  Fed.  760;  Massa- 
chusetts, etc..  Constr.  Co.  v.  Gill's 
Creek  Tp.,  48  Fed.  14S  Capp  dlsm 
164  U.  8.  681,  14  SCt  1154.  88  L.  ed. 
1073];  In  re  Wilson.  12  Fed.  236. 

Ala.— Hlgley  v.  White.  102  Ala. 
604,  15  S  141:  Mosely  v.  Norman,  74 
Ala.  422;  HcWIlllams  v.  Jenkins,  78 
Ala.  480;  Jackson  v.  Clopton,  66  Ala. 


29;  Warfleld  v.  Campbell,  88  Ala. 
527,  82  AmD  724. 

Ark. — Davis    v.    Webber,    66   Ark.  , 
190,  49  SW  822,  74  AmSR  81,  46  LRA 
196;  Porter  v.  Hanson,  36  Ark.  6»1; 
Waters  v.  Grace.  23  Ark.  118. 

Cal. — Mansfield  v.  Dorland,  8  Cal. 
507. 

Ga. — McDonald  v.  Napier.  14  0*- 

89. 

Minn. — Forbush  v.  Leonard,  8  Minn. 

303. 

Miss. — Halaell  v.  Turner,  84  Miss. 
432.  36  8  631:  Cage  v.  Wilkinson,  11 
Miss.  223 ;  Pope  v.  Armstrong,  11 
MlBS.  214;  Dunn  v.  Vannerson.  S 
UlSB.  679;  Harney  v.  Demoss.  4  Mis*. 
174. 

Nebr.— Oliver  v.  Sheeley.  11  Nebr. 
521,  9  NW  688. 

N.  H.— Wells  V.  Hatch.  48  N.  B. 
246. 

N.  T.— Williams  v.  IngerMtl.  8) 
N.  Y.  SOS;  Morey  v.  Schuster,  168 
App.  Dlv.  602,  146  NYS  268  [rev  91 
Misc.  516,  142  NTS  1064  (mod  162 
App.  Dlv.  924  mem.  146  NTS  1161 
mem,  and  reh  den  148  NTS  1181 
mem)];  Matter  of  Heinshelmer,  1S9 
App.  Dlv.  S3,  143  NTS  895;  Matter 
of  Fourteenth  St.,  168  App.  Dlv.  63', 
143  NTS  943;  West  V.  Bacon,  13  App. 
Div.  371,  43  NYS  206  [aflC  164  N.  T, 
426,  58  NE  522];  Adams  v.  Fox,  40 
Barb.  442  [rev  on  other  grounds  40 
N.  T.  677];  Anderson  v.  De  Brecke- 
leer.  26  Mlsd.  343,  66  NTS  721,  88 
NTCIvProc  808;  Rilltps  V.  Stagg;  1 
Edw.  108. 

Pa. — Aber's  Pet.,  18  Pa.  Super.  110. 

Vt. — Weed  Sewing  Mach  Co.  r. 
Boutelle,  66  Vt.  570.  48  AmR  821. 

W.  Va. — Fowler  v.  Lewis.  ■  86  W. 
Va.  112,  14  SE  447. 

Ont. — London  Mut.  F.  Ins.  Ca  v- 
Jacob,  16  Ont.  A.  382;  Canadian  Com- 
merce Bank  V.  Crouch.  8  Ont.  Pr. 
437;  Bletcher  v.  Burn,  25  U.  C  Q.  B. 
92, 

[a]  Vrospeetlvs  f««^(l>  The  ilea 
extends  only  to  claims  for  services 
which  have  been  performed.  Walker 
v.  Floyd,  30  Ga.  237.  (2)  It  does  not 
extend  to  prospective  services  to  b« 
rendered  on  appeal.  Massachusetts, 
etc,  Constr.  Co.  v.  Gill's  Oeet 
48  Fed.  14B  [app  dlsm  154  U.  S.  S21. 
14  SCt  1154,  38  L.  ed.  1073]. 

18.  Pope  v.  Armstrong,  11  Miss. 
214. 

le.  Fillmore  v.  Wells,  10  Celo. 
228.  15  P  343,  3  AmSR  567;  ChesUre 
v.  Des  Moines  City  R.  Co..  158  Iowa 
88,  133  NW  824. 

16U.  Cooke  V.  Thresher,  61  Conn. 
106. 

17.  Kauirman  v.  Phillip,  164  Ion 
!i42,  184  NW  676;  Gibson  v.  Chlcaga 
etc.,  R.  Co..  182  lotni  KCB.  88  NV 
474. 

18.  Weaver  v.  Cooper,   78  Ala. 

318. 


For  later  easssi  deralopaMnte  and  AaafM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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from  and  incidental  to  the  main  cause."  But  the 
mere  faet  that  a  namber  of  separate  suits  involve 
the  same  qneations  and  are  argued  and  determined 
together  does  not  snbjeet  the  &aits  of  one  to  a  lien 
for  services  rendered  in  the  others."'  The  lien  ex- 
tends only  so  far  as  to  embrace  an  amount  actually 
due,  or  in  good  faith  believed  to  be  due,'*  and  is 
limited  to  compensation  for  professional  services.'* 
Moreover  the  lien  of  on  attorney  entitles  him  to  re- 
cover  for  his  own  personal  services  only  and  not  for 
the  services  of  another  employed  by  him  to  assist," 
unless  the  client  consents  or  agrees  to  be  responsible 
for  the  fees  of  amstants.'*  Nor  is  an  attorney  en- 
titled to  a  lien  on  a  judgment  where  the  procuring 
oause  is  the  employment  of  other  attorneys;'*  but, 
for  actual  services  rendered  while  the  enq>loyment 
continued,  the  attorney  h«8  a  lien,  even  tnoi^h  the 


[a]  in— tratloas^fl )  On  petition 
hy  an  attorney  of  a  creditor  of  an  in- 
solvent estate.  In  an  administration 
suit  In  equity,  to  establish  a  Hen  on 
the  funds  In  the  hands  of  the  regis- 
ter. It  Is  no  defense  that  some  of 
the  services  were  rendered  In  the  pro- 
bate court  from  which  the  case  was 
removed  to  chancery.  Weaver  v. 
Cooper,  73  Ala.  318.  (2>  A  surro- 
gate or  probate  Judge  will  recognize 
and  enforce  an  attorney's  Hen  on  a 
Judgment  obtained  In  another  court 
aeainst  executors  or  administrators. 
Close  V.  Shute,  4  Dem.  Surr.  (N.  T.) 
546.  (3)  But  a  federal  court  may 
not  declare  a  Uen  on  the  fruits  of  .Its 
Judgment  tor  services  rdhdered  In 
the  state  courts  in  litigation  con- 
cerning the  same  subject  matter. 
Massachusetts,  etc..  Constr.  Co.  v. 
aill's  Creek,  48  Fed.  145  [app  dism 
154  U.  8.  S21.  14  set  1154,  S8  L.  ed. 
1073].  (4)  "It  ia  clear  that  this  court 
has  no  authority  to  tax  against  the 
defendants  any  fees  due  from  the 
complainants  to  their  solicitors  for 
services  rendered  in  the  suit  In  the 
state  court,  although  the  Judgment 
obtained  In  that  suit  forms  the  basis 
of  the  proceeding  In  the  federal 
court."  Adams  v.  Keblor  Hilling 
Co..  38  Ped.  281.  282. 

19.  U.  S. — Blair  v.  Harrison.  57 
Fed.  25T,  «  CCA  32«  [aff  51  Fed. 
693]  (holding  that,  where  the  amount 
of  a  judgment  for  the  price  of  prop- 
erty sold  by  plaintiff  to  defendant 
la  paid  into  a  court  of  equity  for 
distribution,  plalntlfTs  attorneys  are 
entitled  to  receive  therefrom  the 
money  due  them  for  services  ren- 
dered to  plaintiff  In  other  suits  grow- 
ins-  out  Of  such  purchase  where 
they  were  rendered  with  the  ex- 
pectation that  they  would  be  paid 
for  out  of  the  proceeds  of  such  Judg- 
ment).   „  «    .  „ 

Ky. — Warren  Deposit  Bank  v.  Bar- 
clay. «0  SW  858,  82  KyL  1555. 

I^. — Butchers'  Union  Slaughter- 
house, etc.  Co.  V.  Crescent  City  Live 
Stock  Landing,  etc.,  Co.,  41  La.  Ann. 
355,    S  S  508. 

Me. — Newbert  v.  Cunningham,  60 
Me.   281.  79  AmD  612. 

Or. — Btoddard  v.  Lord,  36  Or.  412, 
59   F*  710. 

"VP"  Vn. — Fowler  v.  Lewie,  88  W, 
"Vo.  112.  H  8E  447;  Renlck  v.  Ludlng- 
ton.    16  W.  Va.  378. 

[a]  Aa  attoney  wIm  oonduots  a 
inuB&i»«r  of  oasos  vadax  a  slsgls  otm- 
tno«  for  a  ilacta  fso  not  appor- 
tlonatol©  among  the  various  mat- 
ters embraced  within  it  has  a 
lien  upon  a  Judgment  obtained  in 
any  one  of  these  cases  for  the 
whole  amount  of  his  fee.  Matter 
^  l^eXnsheimer.  169  App.  Dlv.  3S,  143 
NT'S  8  96. 

aO-  Massachusetts,  etc.,  Constr, 
r-o  V-  Oni's  Creek.  48  Fed,  145  [app 
dism  S.  621,  14  set  1154,  38 

L.  etf.  1078]. 


ta]  Aa  aczMBuat  made  on  the 
settlement  or  certain  cases  that  the 
fees  of  an  attorney  shall  be  included 
In  the  fees  to  be  paid  In  another  case 
If  a  Judgment  Is  recovered  does  not 
create  a  lien  on  the  Judgment  for  the 
fees  in  the  cases  settled.  Foster  v. 
Danforth,  59  Fed.  750. 

ai.  Robinson  v.  Hawes,  58  HIch. 
135.  22  NW  222. 

Sa.  Woods  V.  Dickinson.  18  D.  C. 
301;  Lorlllard  v.  Bamarii  42  Hun 
545  [aff  106  N.  T.  682  mam,  II  NB 
932  mem]. 

Ia]  Withholding  moBsj  for  pay- 
ment of  damages  for  cUsafs  Iweaolt 
of  oontraot. — ^An  attorney  may  not 
withhold  any  part  6f  bts  client's 
money  collected  by  him  to  secure  the 
payment  of  damages  to  himself  re- 
sulting from  his  client's  breach  of  an 
agreement  concerning  the  prosecution 
of  suits.  Lorlllard  v.  Barnard.  42 
Hun  546  [aff  106  N.  T.  682  mem.  12 
NB  9S2  mem]. 

S8.  Olbson  V.  Chicago,  etc.,  R.  Co., 
122  Iowa  565,  98  NW  474. 

B4.  Loulsvine,  etc.,  R.  Co.  v.  Proc- 
ter. 51  SW  591,  21  KyL  447, 

as.  Raley  v.  Hancock,  (Tex  Civ. 
A.)  77  SW  658. 

Se.  Gibson  V.  Chicago,  etc.,  R.  Co., 
122  Iowa  565.  98  NW  474. 

27.  QlbBon  V.  Chicago,  etc..  R.  Co., 
122  Iowa  666  98  NW  474. 

as.    In  re  Olllasple,  190  Fed.  88. 

as.  U.  S. — Massachusetts,  etc., 
Constr.  Co.  v.  Olll's  Creek,  48  Fed. 
145  [app  dlsm  154  U.  S.  621,  14  SCt 
1154,  38  L.  ed.  1073]. 

Cal. — Mansfield  v.  Dorland,  2  Cal. 
507;  Ex  p.  Kyle.  1  Cal.  331. 

111. — Forsythe  v.  Beverldge,  52  HI. 
2«S.  4  AmR  612. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Proctor.  51  SW  691,  21  KyL  447. 

Me. — Cooly  v.  Patterson,  52  Me. 
472;  Newbert  v.  Cunnlngtiam,  50  Me. 
2S1,  79  AmD  612"  Gammon  v.  Chand- 
ler, 30  Me.  152;  Hooper  v.  Brundage, 
22  Me.  460. 

Mass. — Blake  v.  Corcoran,  211 
Mass.  406,  97  NX!  1002;  Ocean  Ina  Co. 
v.  Rider.  22  Pick.  210. 

Mich. — Kinney  v.  Tabor,  62  Mich. 
617.  29  NW  86.  512. 

N.  H.— Whltoomb  v.  Straw,  62  N. 
H.  650:  Rowe  v.  Langley.  49  N.  H, 
395;  Wells  v.  Hatch,  43  N.  H.  246; 
Currier  v.  Boston,  etc..  R.  Co..  37 
N.  H.  228:  Wright  v.  Colilelgh,  21  N. 

H.  839;  Shapley  v.  Bellows,  4  N.  H. 
347.  Compare  Dennett  v.  Cutts,  11 
N.  H.  163. 

N.  J. — Holmes  t.  Slnntekson,  16 
N.  J,  L.  318. 

N.  T. — Rooney  v.  Second  Ave.  R. 
Co.,  18  N.  T.  869  Anderson  v.  Bracke- 
leer,  66  NTS  721.  28  NTCIvPl-oc  806; 
Phillips  V.  Stagg,  2  Edw,  108. 

R.  1. — Horton  v.  Champlain,  12  R. 

I.  5B0.  84  AmR  722.  And  see  next 
note. 

Tfx. — Casey  v.  March,  80  Tex.  180; 
Fowler  v.  Morrill.  8  Tex.  168;  Texas 


recovery  is  secured  as  the  result  of  another  action 
brought  by  other  attorneys"  and  in  a  different 
oourt.'^  Both  these  liens  apply  solely  to  the  per- 
sonal relation  existing  between  an  attorney  and  his 
client,  and  may  not  be  extended  to  or  affect  the 
r^htsof  other  persons  who  may  be  interested  in  the 
litigation  bnt  who  have  not  employed  such  attorney." 

[4  369]  S.  Fees  Oorered.  Under  the  English 
practice,  an  attorney's  lien  on  a  judgment  was  con- 
fined to  his  eoats  and  to  disbnrsementa  aetiudly 
taxed  therein.  This  practice  was  at  one  time  adopted 
in  someof  the  states  of  this  eountry;'*  but  except  in 
Massaehusetts  and  Rhode  Island,*"  the  praetice  of 
taxing  attorneys'  fees  as  costs  lus  been  abol^ed, 
and,  by  statute  or  judicial  decision,  the  lien  in  ques- 
tion has  been  extended  to  cover  the  fees  due  to  an 
attorney  by  contract  or  under  a  qnantnm  meruit.*' 

Mexico  R,  Co.  V.  Showalter,  S  TeZ. 
A.  Civ.  Cas.  8  69. 

Vt.— Walker  v.  Sargeant.  14  Vt. 
247;  Heartt  v.  Chipman,  2  Alk. 
162. 

Wis. — Rice  V.  Garnhart,  86  Wis. 
282 

N.  B. — Linton  v.  Wilson,  8  N.  B. 
800. 

Ont.— Hall  V.  Orlfllth,  6  Ont.  478. 

30.  Blake  v.  Corcoran,  211  Mass. 
4nG.  97  Na  1002:  Tyler  v.  Superior 
Ct  .  30  R.  1.  IOT;  tf  a  WT,  28  LftANS 

I04ri. 

31.  n.  S. — Texas  v.  White.  10 
"Vl^ill.  483.  19  L.  ed.  992;  McDougall 
v,  Hazelton  Trlpod-Bpller  Co.,  88  Fed. 
217,  31  CCA  «T;  'l^o  v.  Clallin. 
86  Fed.  964;  In  r*  Wlon,  12  Fed. 

Al  l  —Williams  V,  Bradley.  187  Ala. 
ir.v  *;'■>  ,^  534;  Moseiy  v.  Norman.  74 
Ahi.  A-;2;  Warfleld  -r.  OftmpbelL  28 
Ala.  527,  82  AmD  724. 
-.Ari(;— Compton  v.  State.  28  Ark. 
601;  Waters  v.  Grace,  23  Ark,  118; 
Sexton  T.  Pike,  18  Ark.  198. 

Colo. — Johnson  v.  McMillan.  13 
Colo.  428.  22  P  769:  Fillmore  v. 
Wells.  10  bolo.  228.  16  P  143,  2  AmSB 
567. 

Pla. — Carter  v.  Davla,  8  PI  a.  182. 
Ky. — Brown  v.  Lapp,  89  SW  804, 
28  KyL  409  (contract  fee). 

Me. — Stratton  v.  Hussey,  62  Me. 
296. 

Minn. — Northrup  v.  Hayward.  102 
Minn.  807.  113  NW  701.  12  AnnCaa 
341  (agreed  compensation);  Crowley 
V.  Le  Due,  21  Minn.  412. 

Mo.— FrlBsell  v.  Halle.  18  Mo.  18. 
N.  T. — I  n  re  Regan,  167  N,  T. 
338,  60  NB  668:  Rooney  v.  Second 
Ave.  R.  Co.,  18  N.  T.  368:  Brown  v. 
New  York,  11  Hun  21;  Wlitttaker  v. 
New  Tork.  etc.  R.  Co.,  54  N.  T. 
Super.  8.  11  NYCivProc  ISO.  18  AbbN 
Cas  11;  Albert  Palmer  Co.  v.  Van 
Orden,  49  N.  T.  Super,  89,  4  NTCiv 
Proc  44.  64  HowPr  79;  Crotty  v.  Mc- 
Kenile,  42  N.  T.  Super.  192.  62  HowPr 
64;  Perry  v.  Myer.  89  NTS  847; 
Anderson  v.  Brackeleer,  66  NTS  721, 
28  NYCivProc  806;  Ackerman  v.  Ack- 
erman,  11  AbbPr  256  [rev  on  other 
grounds  14  AbbPr  2291;  Halght  v. 
Holcomb.  7  AbbPr  210,  16  HowPr 
IflO, 

Pa.— Springer's  Bat,  IS  PittsbLegJ 

363. 

Vt. — ^Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  570.  48  AmR  821. 

W.  Va. — Renlck  v.  Ludlngton,  16 
W.  Va.  878,  391  (where  It  is  said: 
"The  courts,  who  hold  these  views, 
decide  that  the  taxed  coats  of  an 
attorney  In  England  have  no  merit 
or  Justice  superior  to  the  claim  of 
counsel  for  reasonable  compensation 
In  this  day  and  country;  nor  does  the 
former  contribute  more  to  the  suo- 
cees  of  the  party  he  represents  in 
England,  than  does  the  latter  In  this 
country;  and  therefore  there  should 
be  in  reason  and  justice  a  lien  in  this 
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Of  eonrse,  when  the  Uw  prohibits  aa  attorney  from 
contracting  for  or  recovering  on  a  quantum  meruit 
more  than  the  attorney's  fees  taxed  in  the  costs,  the 
attorney's  lien  may  not  exceed  the  attorney's  fee 
so  taxed.''  An  attorney  is  also  entitled  to  a  lien 
for  any  legitimate  expense  incurred  by  him  in  the 
prosecution  of  an  action,*'  and  this  is  not  necessarily 
limited  to  taxable  items  of  costs  and  disbursements, 
but  may  include  any  expenditure  which  may  prop- 
erly be  made  in  furtherance  of  the  prosecution  of 
an  action."* 


[$  370]  0.  No^cft  of  Ueit-1.  Necessity— a.  In 
Qeneral.  A  retaining  lien  is  complete  and  effective 
without  notice  to  any  one.''  On  the  other  band,  la 
a  general  rule,  a  chai^fing  lien  is  not  perfected  nntU 
notice  thereof  has  been  given  to  the  obligor  against 
whom  it  is  asserted,^*  unless  such  person  has  Imowl- 
edge  of  the  claim,"  or  has  notice  of  facts  sufficient 
to  put  a  prudent  person  upon  inquiry.'"  In  sone 
jurisdictions,  however,  no  notice  need  be  given  to 
render  such  a  lien  effective ;  the  pendency  of  the  soit 
is  sufficient  notice."   But  it  has  been  held  that  no- 


country  on  a  client's  judgment  for  a 
just  compensation  for  his  counsel,  for 
the  same  reasons  as  the  attorney's 
Hen  is  allowed  In  England"). 

N.  B. — Rogers  v,  Ledden,  4  N.  B. 
69. 

[a]  mrttaelJoa  MtwwK  BaffUA 
ana  Aawrloa»  vnofelM^"Attorney8 

and  oounaellors  at  law  In  Uissourl, 

are  not  to  be  confounded  with  the 
mere  attorney  and  solicitor  In  Eng- 
land. These  last  are  recognised  of- 
ficers of  the  court,  and  are  entitled 
to  fees  for  the  services  performed 
by  them  In  the  same  manner  as  the 
Clerks  of  our  courts  of  record.  .  .  . 
Attorneys  at  law,  in  our  courts,  are 
allowed  no  fees  which  are  taxed  aa 
costs.  They  look  to  contracts  made 
with  their  clients  for  remuneration 
for  their  services.  If  they  receive 
the  money  of  those  who  employ 
them,  they  may  retain  their  fees. 
Just  as  any  other  bailee  may  retain 
for  services  rendered  in  the  care  of 
the  subject  of  the  bailment.  Hence, 
the  learning  tn  the  English  books  In 
relation  to  the  Hens  of  attorneys,  has 
no  application,  or  an  extremely  lim- 
ited one,  under  our  syatem  of  laws." 
Frlasell  v.  HaUe.  18  Mo.  18,  20. 

32.  Renlck  t.  Ludington,  16  W. 
Va.  378. 

33.  McDougall  v.  Hazelton  Trlpod- 
Boller  Co.,  88  Fed.  217,  226,  31  CCA 
487  (where  It  is  said:  "The  labor 
and  the  money  expended  are  equally 
the  property  of  the  lawyer,  and 
alike  necessary  to  the  prosecution  of 
the  suit.  In  substance,  they  are  In- 
trinsically connected, — the  service, 
and  the  expenses  Incurred  in  render- 
ing It");  Davis  v.  Great  Northern  R. 
Co..  128  Minn.  364,  161  NW  128. 

[a]  Verrloea  la  oolleotion  of  jadff- 
mentif— Where  a  judgment  Is  assigned 
to  counsel  as  security  for  fees  and 
expenses,  the  lien  covers  services 
rendered  in  the  collection  of  the 
judginent  as  well  as  In  the  obtaining 
of  ft.  Com.  T.  Terry,  11  Pa.  Super. 
647. 

84.  Davis  V.  Great  Northern  R. 
Co.,  128  HInn.  3&4,  161  NW  128. 

SS.  Cones  v.  Brooks,  60  Nebr.  698, 
84  NW  85. 

36.  U.  S. — Kern  v.  Chicago,  etc.,  R. 
Co.,  201  Fed.  404  (rule  in  Washing- 
ton); In  re  Glllasple,  190  Fed.  88,  SI 
[clt  Cyc]  (rule  in  West  Virginia); 
Patrick  V.  Leach,  17  Fed.  476,  3  Mc- 
Crary  665. 

Colo. — Davidson  v.  La  Plata  Coun- 
ty, 26  Colo.  549,  59  P  46;  Johnson  v. 
McHlllan,  13  Colo.  423,  22  P  769; 
Fillmore  v.  Wells,  10  Colo.  228,  16 
P  343,  3  AmSR  667;  Boston  etc.. 
Smelting  Co.  v.  Pless,  9  Colo.  112,  10 
P  652;  Teller  v.  Hill,  18  Colo.  A.  B06, 
72  P  811:  State  Bank  v.  Davidson.  7 
Colo.  A.  il,  i»  P  687. 

Conn. — Andrews  v.  Morse,  IS  Coin. 
444,  31  AmD  7ES. 

Ga. — Coleman  Austin,  99  Oa.  629, 
27  SE  763, 

Ida. — Dahlstrom  v.  Featherstone, 
18  Ida.  179,  110  P  243. 

111.— Steele  v.  Lamb.  184  111.  A.  577; 
Rendtorff  v.  Lowman.  184  111.  A. 
391. 

Iowa. — Hubbard  v.  Elllthorpe,  136 
Iowa  259,  112  NW  796.  124  AmSR  271; 
Ward  V.  Bherbondy,  96  Iowa  477,  66 
NW  413;  Jennings  v.  Bacon,  84  Iowa 
403.  61  NW  IB;  Phillips  v.  Germon, 


43  Iowa  101;  Hurst  v.  Sheets,  21  Iowa 
501;  Casar  v.  Sargent,  7  Iowa  817. 

Minn. — Northrup  v.  Hayward.  102 
Minn.  307,  118  NW  701,  13  AnnCas 
341;  Dodd  V.  Brott,  1  Minn.  270,  66 
AmD  541. 

Mo.— Hull  V.  Phillips,  128  Mo.  A. 
247,  107  SW  21;  Curtis  v.  Metropoli- 
tan St.  R.  Co.,  lis  Mo.  A.  341,  94  SW 
762. 

Nebr. — Cones  v.  Brooks,  60  Nebr. 
698,  84  NW  85;  Cobbey  v.  Dorland, 
50  Nebr.  873,  69  NW  961. 

N.  H. — Young  V.  Dearborn,  27  N.  H. 
324;  Grant  v.  Hareltlne,  2  N.  H.  541. 

tt.  J.— Braden  v.  Ward,  42  N.  J.  L. 
518;  Barnes  v.  Taylor,  SO  N.  J.  Eq. 
467.  See  also  Black  v.  Black,  32 
N.  J.  Eq.  74. 

Or. — Steams  v.  Wollenberg,  61  Or. 
88,  92  P  1079,  14  LRANS  109^;  Wag- 
ner v.  Goldschmldt,  51  Or.  68,  93  P 
689;  Stoddard  v.  Lord,  36  Or.  412. 
59  P  710;  Day  v.  Larsen,  SO  Or.  247, 
47  P  101. 

a.  D.— Howard  v.  Ward.  SI  a  D. 
114,  139  NW  771. 

Tenn. — Cantrell  v.  Ford,  (Ch.  A) 
46  SW  581. 

Vt.— Manning  v.  Lelghton,  6S  Vt. 
84,  26  A  258,  24  LRA  684:  Hooper  v. 
Welch.  43  Vt.  169,  5  AmR  267. 

W.  Va. — Bent  v.  Lipscomb,  45  W. 
Va.  183,  31  SB  907,  72  AmSR  815; 
Renlck  v.  Ludlngton,  16  W.  Va.  378. 

Wis.— Voell  T.  Kcdly,  64  Wis.  S04, 
25  NW  536;  Courtney  t.  HcGavock, 
23  Wis.  619. 

Man. — ^Wlsbart  v.  Bonneau,  6  Man. 
132. 

Ont — De  Santls  v.  Canadian  Pac.  R. 
Co.,  14  Ont.  L.  108.  9  OntWR  331. 

87.  Northrup  v.  Hayward,  102 
Minn.  307,  113  NW  701,  12  AnnCas 
341;  Cones  V.  Brooks,  60  Nebr.  698, 
84  NW  86. 

[a]  Aotnal  notlee  was  held  suffl- 
clent  In  Porter  v.  Hanson,  36  Ark. 
591.  604,  under  a  statute  the  provi- 
sions of  which  required  the  notice  to 
be  filed  with  the  clerk  and  an  entry 
thereof  to  be  made  upon  the  Judg- 
ment book.  The  court  said  that  the 
object  of  the  statute  was  to  protect 
those  who  "in  good  faith  and  with- 
out notice  make  payment  on  the  judg- 
ment." 

38.  Colo. — Davidson  T.  La  Plata 
County,  26  Colo.  549^69  P  46. 

Me. — Hobson  v.  Watson,  24  Me. 
20.  56  AmD  632. 

Nebr. — Cones  v.  Brooks,  60  Nebr. 
698.  84  NW  86. 

N.  H.— Toung  V.  Dearborn,  87  N.  H. 
324. 

N.  T.— Wilkina  v.  Batterman,  4 
Barb.  47;  Pettlbone  v.  Thomson,  72 
Misc.  486,  130  NTS  284. 

Porto  Rico.— Pettlnglll  t.  Rloa,  4 
Porto  Rico  Fed.  549. 

VL— Lake  v.  Ingham.  8  Vt.  168. 
See  also  Hooper  v.  Welch,  43  Vt. 
169,  5  AmR  267. 

[a]  Uen  dsolaved  1b  deeiee. — No- 
tice Is  not  necessary  where  the  lien 
Is  declared  in  the  decree.  Whittle  v. 
Tarver.  76  Ga.  818. 

[b1  A  atatoneat  la  a  dssd  of  land 
Is  sufficient  notice  to  the  purchaser 
as  to  a  Hen.    Fry  v.  Caldor,  74  Ga.  7. 

[c]  Kaowledffe  that  an  attorney 
bad  been  employsd  in  the  suit  Is  <1) 
sufflcient  notice  of  his  lien.  Gammon 
V.  Chandler.  30  Me.  152.  (2)  In  Geor- 
gia it  was  formerly  held  otherwise. 


Gray  v.  Lawson,  36  Ga.  629.  (3)  Bnl 
since  the  act  of  1873  (Ga.  Code  |  mi), 
the  only  notice  necessary  to  deiendSDl 
Is  the  knowledge  that  the  outt  Is  paid- 
Ing;  and  where  defendant,  having  no 
other  notice  of  any  Hen  claimed, 
compromises  a  case  with  plalntlR,  ha 
becomes  liable  for  the  amount  of  the 
attorney's  fees,  provided  plafntUTs 
cause  of  action  was  a  good  one.  Lit- 
tle V.  Sexton,  89  Ga.  411,  15  SB  490 
[dlst  Haynea  v.  Perry,  76  Ga.  SSJ. 

[d]  Hers  knowledge  of  the  fonur 
eswlojnneat  of  an  attorney  is  DOt 
notice  of  a  lien.  Manning  v.  Letgh- 
ton,  66  Vt.  84,  26  A  258,  24  LRA 
684. 

39.  U.  S. — Mahone  v.  Soathen 
TeL  Co.,  33  Fed.  702. 

Ga. — tJnder  Code  f  1989,  the  onlr 
notice  necessary  to  defendant  In  a 
pending  action  of  the  lien  of  plaia- 
tlfTs  attorney  on  the  suit  and  Its 
proceeds  is  knowledge  of  the  fact 
that  the  suit  is  pending.  Hodnett  t. 
Stewart,  131  Ga.  67,  61  SE  1124;  Su- 
wannee Turpentine  Co.  v.  Baxter,  119 
Ga.  597.  85  SB  142;  UtUe  t.  Sexton, 
89  Oa.  411.  16  SB  490. 

Me. — Stratton  v.  Hussey,  62  Me. 
286;  McKenile  v.  Wardwell,  61  Ha 
136;  Newbert  v.  Cunningham.  60  Ha 
231,  79  AmD  612;  Hobson  T.  WatMm. 
34  Me.  20,  66  AmD  622;  Stone  T. 
Hyde,  22  Me.  318. 

Mo. — WTiltecotton  v,  St.  Louis,  etc, 
R.  Co.,  250  Mo.  624.  167  SW  77C; 
Taylor  v.  St.  Louis  Merchants'  Bridge 
Terminal  R.  Co.,  207  Mo.  496,  105  SW 
740;  Lawson  v.  Missouri,  efc.,  TeL 
Co.,  178  Mo.  A.  124,  164  SW  138; 
Laughlin  v.  Excelsior  Powder  Mfg. 
Co.,  153  Mo.  A.  508,  134  SW  111; 
Whltwell  V.  Aurora,  139  Mow  A.  S97, 
123  SW  1045. 

N.  T.— Aa  Code  Civ.  Proc  {  66.  as 
amended  in  1879,  gives  an  attorney 
for  a  party  a  Hen  on  the  cause  of 
action,  which  cannot  be  affected  by 
any  settlement  between  the  parties 
it  is  unnecessary  that  the  attonier 
for  plalntUf  give  defendant  notice 
of  the  Ifen.  Flscher-Hansen 
Brooklyn  Heights  R.  Co.,  173  N.  T. 
492,  66  NE  395;  Webb  v.  Parker.  136 
App.  IMv.  92,  114  NTS  489;  Keeler  v. 
Keeler.  51  Hun  505.  4  NTS  580; 
Qulnlan  v.  Birge,  43  Hun  483;  Jen- 
kins v.  Adams,  22  Hun  600;  All>ert 
Palmer  Co.  v.  Van  Orden,  49  N.  T. 
Super.  89.  4  NTCivProc  44  (mod  64 
HowPr  79];  Fenwlck  v.  Mitchell.  34 
Misc.  617,  70  NTS  667;  Vrooman  v. 
Pickering,  25  Misc.  277,  64  NTS  389. 
28  NTCivProc  302  [aff  42  App.  Div. 
6S0  mem,  69  NTS  1117  mem];  K3pp 
V.  Rapp,  7  NTCivProc  316;  Ooster  v. 
Oreenpoint  Ferry  Co..  6  NTCivProc 
146  Uitt  98  N.  T.  660];  In  re  Bailey, 
4  NTCivProc  140.  66  HowPr  <4  taH 
SI  Hun  608,  6  NTCivProc  2531;  Mo- 
loughney  v.  Kavanagta.  S  NTClvProe 
253;  Dlmick  v.  Cooley,  3  NTCivProc 
141;  Kehoe  v.  Miller.  10  AbbNCu 
893:  Tunis  V.  Bushnell.  65  HowPr 
465.  Prior  to  the  adoption  of  this 
provision  notice  was  a  prerequlsita 
Wright  V.  Wright.  70  N.  T.  98TPn\v«i 
V.  Harris,  62  N.  T.  73;  Marshall  t. 
Meech.  51  N.  T.  140.  10  AmR  572: 
Walsh  V.  Flatbush,  etc..  R.  Co.,  11 
Hun  190;  Lesher  v.  Roessner,  S  Hvs 
217:  Crotty  v.  McKensle,  42  N.  T 
Super.  192.  52  HowPr  64;  Stmhl  t. 
Wadsworth,  10  NTSt  228,  18  NTCit 
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tice  of  the  lien  is  neceBsary  where  no  lien  is  ex- 
pressly given  by  statute.*' 

Where  settlement  between  tbe  parties  is  coUniiTe. 
It  is  not  necessary  to  show  notice,  where  it  appears 
that  the  settlement  between  the  parties  was  a  eol- 
losive  one,  made  with  the  deliberate  des^  of  de- 
feating the  attorney's  elaim.^* 

Where  judgmmt  is  given  enly  for  costs.  It  has 
been  held  that,  if  the  judgment  is  only  for  costs,  the 
record  is,  of  itself,  notice  to  the  judgment  debtor 
of  tbe  attorney's  lien  thereon.^*  But  this  role  is 
not  supported  in  some  jurisdietions.*" 

[i  371]  b.  As  between  Attorney  and  Aasignees 
of  JndgmsBt.  To  make  the  lien  of  an  attorney  for 
his  fees  on  a  judgment  in  favor  of  his  client  per- 
fect against  an  assignee  of  his  client  no  notice  of 
tbe  existence  of  sneh  lien  need  be  given  to  the  as- 
signee.^ 

[%  372]  c  As  between  Attorney  and  Creditors 
€i  Client.  It  has  been  held  that  an  attorney's  lien 
on  a  judgment  will  prevul  over  an  attachment  by 
trustee  process  without  notice  to  tbe  attaching  credi- 


tor, it  being  presumed  that  the  attaching  creditor 
has  knowledge  of  such  lien.^  On  the  other  hand, 
it  has  been  decided  that  the  pendency  of  a  suit  is 
itself  notice  to  a  creditor  of  the  existence  of  an 
attorney's  lien  pending  the  suit,  but  that,  in  order 
to  preserve  the  lien  thereafter,  the  notice  must  be 
extended  by  stating  the  existence  of  the  lien  in  tbe 
judgment  or  decree.*" 

[i  373]  2.  By  Whom  Notice  Should  be  CHven. 
It  is  usual  for  notice  of  an  attorney's  lien  to  be 
given  personally  by  the  attorney  claiming  the  Hen, 
or  by  some  one  acting  at  his  request.  But  this  has 
been  held  not  to  be  essential,  it  beii^  sufSeient  to 
estabtisb  notice  by  other  evidence  of  suc^  a  cbarae* 
ter  as  would  and  ought  to  obtain  credit  under  or- 
dinary circumstances.  Thus  it  has  been  held  that 
proof  that  notice  has  been  given  gratuitotuly  by  a 
third  person  is  sufficient  to  bind  tbe  judgment 
debtor.*' 

[i  374]   S.  To  Wbom  Notice  SboaU  Be  CKven. 

Notice  of  a  lien  should  be  given  to  the  adverse  party 
per8<mallyj  or  to  some  authorised  agent.'" 


Proc  32;  In  re  Bailey,  4  NTCivProc 
140,  66  HowPr  64  [aft  81  Hun  608.  5 
NTCivProc  253];  Bishop  v.  Garcia,  14 
AbbPrNS  72;  Ackerman  v.  Ackerman, 
14  AbbPr  229:  McKenrle  v.  McKenzle, 
21  HowPr  487;  Owen  v.  Mason,  18 
HowPf  IBS;  Martin  v.  Hawks,  15 
Johns.  405;  Feo.  v.  Hardenbergn,  8 
Johns.  S35;  Finder  v.  Morris,  Col.  & 
C  Cas  489 

*Tenn. — c'ovlnKton  v.  Bass,  88  T«nn. 
496,  12  SW  1033;  Pierce  v.  Lawrence, 
18  Lea  672.  1  SW  204*  Vaughn  v. 
Vaughn.  12  Helsk.  472;  Hunt  v.  Mc- 
Clanahan,  1  Helsk.  503. 

See  Weed  Sewing  Mach.  Co.  V.  Bou- 
telle,  56  Vt.  570.  48  AmR  821. 

Ea]  Tba  oomme&oMiunt  of  pro- 
oa>iHTif  by  an  attomer  to  revive  a 
JnOsueat  on  which  he  has  a  lien  of 
which  the  Judgment  debtor  has  no- 
tice, while  a  sufficient  amount  of  the 
Judgment  remains  unpaid  to  cover 
it.  is  sufficient  notice  to  the  judg- 
ment debtor  of  the  lien.  Greek  v. 
McDanlel,  68  Nebr.  589.  94  NW  518. 

[b]  XaatBokj,  where  the  rec- 
ord shows  the  names  of  the  attor- 
neys. th«  statute  provides  that  de- 
fendant in  an  action  shall  be  charged 
■with  notice  of  their  Hen.  Newport 
Boiling  Mill  Co.  V.  Hall,  147  Ky.  S9», 
144  SW  760;  Proctor  Coal  Co.  v.  Tye, 
128  Ky.  381.  98  SW  512,  29  KyL  804; 
Stephens  v.  Farrar,  4  Bush  13. 

[c]  ZB  JUnnesota,  <1)  under  Rev. 
Zt.  (1905)  i  2288  subd  3,  an  attorney 
lias  a  lien  upon  the  cause  of  action 
of  his  client  from  the  time  of  the 
service  of  the  summons.  No  notice 
to  the  opposite  party  or  his  attorney 
is  necessary  to  the  creation  of  this 
lien.  Desamau  v.  Butler,  114  Hinn. 
S62.  ISl  NW  468.  (S>  Subdivision  6 
of  the  above  section  gives  an  attor- 
ney a  lien  npon  a  judgment  procured 
mtu  a  result  of  his  services  to  the  ex- 
tent of  his  agreed  compensation  from 
-the  time  notice  thereof  is  given  the 
^udrment  debtor.  Northrup  v.  Hay- 
ward.  102  Minn.  807.  118  NW  701,  12 
AnnCas  341. 

40.  Lablache  v.  Elrhpatrlok,  8  NT 
CivProc  256. 

41.  Bailey  v.  Murphy,  186  N.  T. 
50.  32  NT5  627;  Heartt  v.  Chlpman. 
Z   A  Ik.  m.)  162. 

4a.  Marshall  v.  Meecb.  61  N.  T. 
140.  10  AmR  572;  McGregor  v.  Com- 
stock.  28  N.  T.  237;  Wllklna  v.  Bat- 
termann.  4  Barb.  (N.  T.)  47;  Matter 
of  Tlerney,  88  Misc.  347,  151  NTS 
9  72;  Matter  of  Regan,  29  Misc.  S27, 
j,  NTS  1074  [rev  on  other  grounds 
58  A.PP.  Div.  1,  68  NTS  627  (rev  on 
other  grounds  167  N.  T.  338,  60  NB 
tfS8)];  Naylor  v.  Lane,  68  HowPr 
tfl*.  T.)  400:  Haight  v.  Holcomb.  16 
BowPr  (N.  y.)  178:  Victor  Gold.  etc.. 


Mln.  Ca  v.  National  Bank  of  Repub- 
lic. 18  Utah  87,  6S  P  78.  72  AmSR 

767. 

43.  Dodd  V.  Brott.  1  Minn.  270, 
66  AmD  541;  Horton  v.  Champlin,  12 
R.  I.  650.  34  AmR  722. 

44.  Ark.— McCain  v.  Fortis,  42 
Ark.  402;  Sexton  v.  PUte.  18  Ark.  188. 

Ind. — Alderman  v.  Nelson,  111  Ind. 
266,  12  NB  894;  Peterson  v.  Struby, 
26  Ind.  A.  19.  66  NE  733,  57  NB 
699. 

..Ky^Tyler  v.  Slemp.  124  Ky.  209. 
90  SW  1041.  28  KyL  959. 

Nebr. — Sayre  v.  Thompson,  18 
Nebr.  33,  24  NW  383;  Maloney  v. 
Douglas  County,  2  Nebr.  (Unoff.)  896, 
89  NW  248. 

Vt. — Heartt  v.  Chlpman.  2  Aik.  162. 
_W.  Va.~Bent  v.  Lipscomb,  45  W. 
Va.  183,  31  SE  907,  72  AmSR  815; 
Renick  v.  Ludlngton,  16  W.  Va.  378. 

[a]  Beamm  for  rnle.~"If  It  Is 
necessary  for  the  security  of  the 
attorney,  as  against  the  debtor,  to 
give  notice  to  falm  of  lUa  lien,  this 
may  be  done  with  convenience,  as 
the  attorney  must  know  who  the 
debtor  Is:  but  it  is  apparent.  In  case 
tbe  debt  Is  aaaigned,  he  may  not, 
and  most  likely  cannot,  know  who 
the  assignee  is.  It  is  more  reason- 
able to  require  the  assignee,  who 
takes  the  demand  sabjeet  to  the 
same  equity,  and  in  no  better  condi- 
tion than  It  wau  in  the  assignor's 
hands,  and  who  knows,  or  is  pre- 
samed  to  know,  the  law  as  to  tbe 
attorney's  lien,  to  make  the  neces* 
sary  Inquiry  before  he  takes  the  as- 
signment of  a  Judgment;  and  notice 
to  him  from  the  attorney,  which 
must  frequently  be  Impracticable,  Is 
not  necessary."  Heartt  v.  Chlpman, 
2  Alk.  (Vt.)  162. 

rb]  Xb  Colorado  It  has  been  held 
that,  since  no  statute  in  that  state 
provides  for  the  tiling  of  a  notice  of 
the  lien  by  the  attorney  with  the 
clerk  of  the  court,  suCh  filing  is  not 
notice  to  an  assignee  of  the  Judgment 
of  an  intention  to  claim  the  lien. 
State  Bank  v.  Davidson,  7  Colo.  A. 
91,  42  P  687. 

Cc]  In  TsBBesam  It  has  been  held 
that  the  client  cannot,  while  the  suit 
Is  pending,  so  dispose  of  the  subject 
matter  In  suit  as  to  depHve  the  at- 
torney of  his  lien;  nor  afterward  to 
any  purchaser  with  notice.  Hunt  v. 
McClanahan,  1  Helsk.  503.  510  (where 
the  court  said:  '"The  pendency  of  the 
suit  is.  of  Itself,  notice  to  all  per- 
sons, and  the  Hen  may  be  preserved 
and  the  notice  extended,  by  stating 
Its  existence  In  tbe  Judgment  or  de- 
cree"). 

45.  Weed  Sewing  Mach.  Co.j. 
BouteUe.  66  Vt  670,  48  AmR  821: 


Hutchinson  v.  Howard,  16  Vt.  644; 
Falgrave  v.  McMillan,  31  N.  S.  488; 
Berneskl  v.  Tourangeau,  18  Ont.  Pr. 

[a]  A  BOBMaldettt  dafandaat 
wlkose  realty  ham  lafallj  at- 

taohed  to  satisfy  plaintiff's  claim 
is  chargeable  with  notice  of  the  lien 
of  plaintiff's  attorney,  when  duly  filed 
In  the  case.  Zentmire  v.  Brailey,  89 
Nebr.  168,  130  NW  1047. 

46.  Hunt  V.  McClanahan,  1  Helsk. 
(Tenn.)  503;  Brown  v.  Blgley,  8  Tenn. 
Ch.  618. 

47.  Lake  v.  Ingham.  8  Vt.  158. 
[a]    Thna,  where  a  defendant  paid 

the  coats  of  a  suit  to  plaintiff,  al- 
though informed  by  a  counselor  of 
the  court  before  whom  the  case  was 
conducted  that  plaintiff  was  not  au- 
thorized to  receive  the  same,  the 
attorneys  for  plaintiff  were  held  to 
be  entitled  to  collect  such  costs,  not- 
withstanding the  payment.  Ten 
Broeck  v.  DeWitt,  10  Wend.  (N.  T.) 
617  (holding  that  the  information  re- 
ceived by  defendant  was  equivalent 
to  a  notice  from  the  attorneys  not 
to  pay  the  costs  to  plaintiff). 

40.  U.  S.— Kern  v.  Chicago,  etc.,  R. 
Co.,  Sei  Fed.  404. 

111.— Bendtorff  v.  Lowman,  184  UL 
A  891. 

Vmn  — .afnTi—      Pac.      R.      CO.  V. 

Thaetae>;S7  Kab.  98. 
K.  Tii  IWItftt  V.  Wright.  70  N.  T. 

98. 

W.  Va. — Renick  v.  Ludlngton,  16 
W.  Va.  878. 

Ont. — De  Santis  v.  Canadian  Pac. 
R.  Co.,  14  Ont.  L.  108,  9  OntWR  331. 

[a]  la,  lewa  notice  may  be  served 
on  any  one  on  whom  original  notice 
of  tbe  suit  could  be  served.  Smith  v. 
Chicago,  etc  B.  Co.,  66  Iowa  720, 
10  NW  244. 

[b]  Votloe  to  an  attorney  of  rec- 
ord or  an  attorney  In  fact  (1)  may 
be  sufficient  (Davidson  v.  La  Plata 
County,  26  Colo.  549,  59  P  46;  Smith 
v.  Chicago,  etc.,  R.  Co.,  56  Iowa  720. 
10  NW  244:  Noftsger  v.  Moffett,  68 
Kan.  864.  6(  P  670;  Kansas  Pac.  R. 
Co.  V.  Thatcher.  17  Kan.  92);  (2) 
unless  the  stetute  expressly  requires 
services  to  be  made  upon  defendant 

Serson^ly  (Toung  v.  Renshaw,  102 
lo.  A.  178,  76  SW  701;  Wright  T. 
Wright,  7  Daly  (N.  T.)  62). 

[c]  Motloe  to  memhev  of  Arm, — 
Where  an  attorney  who  was  a  mem- 
ber of  a  firm  composed  of  three  per- 
sons received  from  a  railway  com- 
pany a  draft  to  deliver  to  a  third 
person  In  the  settlement  of  a  suit, 
and  in  such  suit  none  of  the  mem- 
bers of  the  firm  represented  the  rail- 
way company,  a  notice  of  a  lien 
served  upon  a  member  of  the  Arm 
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[%  375]  4.  Eeanisitea  and  Sufficiency.  In  ac- 
cordance with  the  general  mle/^  it  has  been  held 
thatf  where  a  statute  directing  notiee  of  a  lien  to  be 
given  is  silent  aa  to  the  manner  of  giving  it,  per- 
sonal service  is  necessary,  and  service  by  maU  is 
insufficient.'**  On  the  other  hand,  it  has  been  held 
that,  antess  expressly  required,  no  special  form  of 
notiee  is  necessary;  nor  need  it  be  given  or  served 
in  any  particular  mannw.  The  object  of  the  notice 
is  to  protect  the  judgment  debtor,  and  any  notice 
which  serves  that  purpose  will  be  held  sufficient.'^ 
All  that  is  required  is  that  the  notice  shall  contain 
a  general  statement  of  the  amount  claimedj*'  and  of 
the  serviees  for  which  rendered."  The  nptiee  must 


be  clear  and  explicit  that  a  lien  is  claimed  "  and 
that  pajrment  to  the  attorney  will  be  reqaired." 
If  the  notice  is  fraudulent,  no  rights  can  be  based 
upon  it  in  a  conrt  of  equity."^ 

Notice  in  writinf.  Under  statute  in  some  states 
it  has  been  held  that  notiee  of  a  liw  must  be  in 
writing.""  But  this  is  mineeessaiy  unless  a  writing 
is  expressly  required,  or  neeessanly  implied,  by  the 
terms  of  the  statnte."* 

Filing  lien.  By  statute  in  some  states  provision 
is  made  for  giving  notice  of  a  lien  on  a  judgment 
by  placing  the  lien  on  record,  as  by  entering  it  cm 
the  docket «  or  by  aiiog  it  with  the  elerfc.**  ^ith 
meh  statutory  proviaionB  it  has  been  held  that  then 


other  than  the  one  who  actually  re- 
ceived the  draft  will  not  be  notice 
to  the  attorney  receiving  the  draft. 
St.  Louis,  etc.,  R.  Co.  v.  Bennett.  36 
Kan.  3»&.  11  F  1S6. 

Cd]  VotlM  to  anat  of  oorpora- 
«oa.i— (1)  It  has  been  held  that, 
where  the  adverse  party  waa  a  rail- 
road oorporatton,  service  of  such  a 
notice  on  a  person  In  charce  of  the 
depot  In  the  county  where  the  action 
was  pending  was  not  sufficient,  and 
did  not  bind  the  corporation.  Kan- 
sas Pac.  R.  Co.  V.  Thatcher,  17 
Kan.  92.  (2)  So  of  the  local  agent 
of  a  foreign  Insurance  corporation 
or  the  Insurance  commissioner. 
Weed  Sewing  Mach.  Co.  v.  Boutelle, 
56  Vt  570,  48  AmR  821.  (8)  So 
also  of  a  physician  employed  by  a 
railroad  company  to  treat  Injured 
persons.  Lumpkin  v.  Louisville,  etc., 
R.  Co.,  136  Qa.  185,  70  SE  1101.  (4) 
But  It  has  been  held  that  service  of 
notice  of  ao  attorney's  lien  upon  the 
agent  of  the  corporation  on  whom 
the  original  notice  in  the  same  action 
was  served,  and  at  the  same  time, 
was  sufficient  service  to  bind  the  cor- 

S oration.    Smith  v.  Chicago,  etc.,  R. 
o.,  6S  Iowa  720.  10  NW  244. 
48.    See  Notice  [29  Cyc  1119  text 
and  note  57]. 

60.  Hal  V.  American  Bottle  Co., 
261  111.  8e2,  103  NB  1600;  Jackson  v. 
Toledo,  etc..  R.  Co.,  18S  1)1.  A.  6S1; 
Abbott  V.  United  R.  Cos.,  138  Mo.  A. 
E80,  119  SW  964  (holding,  however, 
that.  Where  a  corporate  officer  re- 
ceived a  notice,  served  by  mall, 
claiming  an  attorney's  lien,  and  acted 
on  such  notice  In  seeking  a  settle- 
ment, It  waived  the  objection  that 
the  notice  had  not  been  personally 
served).  ,  _ 

81.  Northrup  v.  Hayward,  102 
Minn.  307,  118  NW  701,  12  AnnCaa 
341  and  note;  Crowley  v.  Le  Due,  21 
Minn.  412  (holding  that  a  notice  Is 
aufiOcient  If  It  fairly  Informs  the 
party  that  a  Hen  Is  claimed,  and 
if  tt  states  Its  nature  and  charac- 
ter, for  what  It  is  claimed,  and  on 
what  It  is  intended  to  be  enforced): 
Cones  V.  Brooks,  60  Nebr.  698,  84  NW 
86. 

[a]  la.  Colorado  the  court  has  held 
that,  where  no  particular  form  of 
notice  was  required,  the  common- 
law  rule  of  notice  prevailed.  John- 
son V.  McMillan,  13  Colo.  428,  22  F 
769. 

[b]  Aetnal  notioe  to  the  Judgment 
debtor  of  the  claim  of  an  attorney 
to  a  Hen  on  the  Judgment,  whether 
verbal  or  In  writing,  is  aufficient  to 

Srotect  the  rights  of  the  attorney, 
forthrup  V.  Hayward,  102  Minn.  807, 
lis  NE  701,  12  AnnCas  341;  St.  Louis, 
etc.,  R.  Co.  V.  Dysart,  (Tex.  Clv.  A.) 
180  BW  1047. 

sa.  Crosby  v.  Hatch,  166  Iowa  812, 
186  NW  1079;  Cheshire  v.  Des  Moines 
City  R  Co.,  153  Iowa  88,  133  NW 
324;  Barthell  v.  Chicago,  etc.,  R. 
Co.,  138  Iowa  688,  IIS  NW  813 
(where  It  was  held  that  notice  of 
a  Hen  to  the  extent  of  fifty  per 
cent  of  the  claim  is  sufficient);  Smith 
V.  Chicago,  etc.,  R.  Co.,  56  Iowa  720, 
10  NW  244  (where  it  was  held  that. 


under  the  statutory  provision,  notice 
of  a  lien  given  at  the  Institution  of 
a  suit  Is  effectual  to  entitle  the  at- 
torney to  a  Hen  against  defendant  In 
the  suit  for  any  amount  which  may 
become  due  to  the  attorney  from 
his  client  for  his  professional  serv- 
ices; that  it  is  not  necessary,  in 
order  to  protect  the  attorney  against 
a  settlement  between  his  client  and 
the  adverse  party,  tttat  the  notice 
shall  specify  the  amount  due;  and 
that  the  adverse  party,  In  making 
settlement  with  the  client  without 
consulting  hlB  attorney,  becomes  lia- 
ble to  the  attorney  for  the  amount 
of  the  attorney's  fees  actually  due). 

[a]  Where  the  amount  of  oom- 
pensation  has  been  agreed  upon,  it 
should  be  stated.  Forbush  v.  Leon- 
ard, 8  Minn.  303. 

68.  Cheshire  v.  Des  Moines  City 
R.  Co.,  163  Iowa  88.  183  NW  324: 
Barthell  v.  Chicago,  etc.,  R.  Co,,  133 
Iowa  688,  IK  NW  SIS  (under  stot- 
ute). 

[a]  The  details  of  the  ooatraot 
of  enploymeBt  need  not  be  stated. 
Cheshire  v.  Des  Moines  City  R.  Co., 
153  Iowa  88.  133  NW  324;  Grand 
Rapids,  etc.,  R.  Co.  v.  Cheboygan  Cir. 
Judge,  161  Mich.  181,  126  NW  56,  137 
AmSR  496. 

[b]  SerTloes  renaered  and  to  be 
mUliUWd. — (1)  Under  Iowa  Code  I 
821,  requiring  a  notice  of  attorney's 
lien  to  state  the  amount  claimed,  and 
in  general  terms  for  what  services, 
an  original  notice  In  an  action  which 
also  gave  notice  that  plathtirTs  at- 
torneys claimed  a  Uen  of  fifty  per 
cent  upon  the  amount  due,  or  to  oe- 
come  due,  for  services  rendered  and 
to  be  rendered,  is  sufficient,  alnee  It 
manifestly  referred  to  the  services 
to  be  rendered  in  that  case.  Barthell 
V.  Chicago,  etc,  R.  Co.,  133  Iowa 
688,  116  NW  813.  (2)  A  single  notice 
that  a  lien  Is  claimed  is  sumclent  to 
cover  all  servloes  rendered  in  the 
action,  whether  before  ox  after  the 
service  of  the  notice.  Smith  v.  Chi- 
cago, etc.,  R.  Co.,  66  Iowa  720,  10 
NW  244. 

[c]  TlM  rigkt  of  Moererr  la  ve- 
stxlatad  to  tho  ffsowMa  s«t  forth  In 

the  notice.  Orlggs  v.  White,  6  Nebr. 
467. 

M.  De  Santts  v.  Canadian  Pac 
R.   Co.,   14  Ont.  L.   108,   9  OntWR 
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[a]  An  Indorsement  on  the  snm- 
mons  in  an  action  (1)  has  been  held 
insufficient  (Cob bey  v.  Dorland,  60 
Nebr.  373,  68  NW  851);  (2)  but  a 
proper  notice  may  be  included  in  a 
summons  in  an  action  (Smith'  v. 
Chicago,  etc.,  R.  Co.,  56  Iowa  720, 
10  NW  244). 

[b]  Xrotloe  of  lien  not  notlos  of 
MslgnmeBt.— Notice  by  plalntifTs  at- 
torneys to  defendant  that  plaintiff 
has  given  them  a  lien  on  the  cause 
of  action,  as  security  for  their  fees. 
Is  not  sufficient  to  charge  defendant 
with  notice  of  an  assignment  to  them 
of  a  certain  Interest  in  the  cause  of 
action.  Smelker  v.  Chicago,  etc.  R. 
Co.,  106  Wis.  136,  81  NW  994. 

[c]  ITotloe  of  assignnmit  of  la- 
tsreat  In  smbjeot  awttor  of  claim,— 


A  notice  by  an  attorney  to  one  liable 
on  a  cause  of  action  for  tort  tliat 
his  client  has  assigned  to  him  a  por- 
tion of  whatever  may  be  paid  in  suit 
or  settlement  for  the  services  to  be 
rendered  In  connection  with  said 
claim  is  indefinite  and  Insdnctent  to 
charge  the  fund  in  the  hands  of  the 
tort-feaaor,  where  the  real  transse- 
tlon  was  an  assignment  of  "an  In- 
terest in  the  subject-matter  of  ssld 
claim  equal  to  said  fees"  of  the  at- 
torney. Pennsylvania  Co.  v-  Thatch- 
er, 78  Oh.  St.  176.  85  NB  56. 

66.  Blliott  V.  Atkins,  26  Nebr.  401, 
42  NW  403  (holding  that  notice  of  a 
contract  between  the  attorney  and  faia 
client  Is  insufficient). 

66.  C^nnell  v.  Brumback,  18  Oh. 
Clr.  Ct.  602,  10  Oh.  Clr.  Dea  14» 
(holding  that  mere  notice  that  the 
attorney  claims  an  interest  In  the 
settlement  Is  Insufficient). 

[a]  Hgnatnre.i^A  notice  of  lien 
on  money  to  be  recovered  in  a  per- 
sonal Injury  action,  signed  by  an  at- 
torney for  his  cHent  Instead  of  for 
himself.  Is  sufficient  to  apprise  de- 
fendant of  bis  claim  to  a  Hen  as 
attorney.  Qlbaon  v,  Chicago,  etc 
R.  Co.,  122  Iowa  6«8.  NW 
474. 

67.  Steele  v.  Laml^  184  ni.  A 
677. 

^  tl.  S.— Patrick  v.  Leach.  17 
Fed.  476,  3  McCrary  656. 

Iowa. — ^Ward  v.  Sherbondy,  96 
Iowa  477.  66  NW  418. 

Kan. — Kansas  Pac  R.  Cc  v. 
Thacher.  17  Kan.  92. 

S.  D. — Hroch  V.  Aultman,  etc.,  Co.. 
S  S.  D.  477,  54  NW  269. 

Wash. — McRea  v.  Warehlme,  4S 
Wash.  194,  94  P  924. 

69.  Cones  V.  Brooks,  60  Nebr.  698. 
84  NW  85. 

eo.  Brown  v.  Morgan.  163  Fed.  395 
(construing  Iowa  statute) ;  Day  v. 
Bowman.  109  Ind.  383.  10  NE  1»; 
Lown  v.  Casselman,  26  N.  D.  44,  111 
NW  73 ;  Cnark  v.  SuHlvan,  3  N.  D.  281. 
66  NW  733;  Hroch  v.  Aultman,  I  SL 
D.  477,  64  NW  269. 

[a]  Books*  vBXrj  held  anAolwtt— 
A  docket  entry  of  an  attorney's  Uen 
reading,  "attorney's  Hen  for  $809, 
claimed  by  C.  J.  Murphy,  attorney  for 
plaintiff,"  was  held  sufficient  to  com- 
ply with  Rev.  Codes  (1905)  S  Sill 
subd  4,  providing  that  such  lien  mar 
be  made  effective  against  the  Judf- 
ment  debtor  by  entering  same  In  tiie 
Judgment  docket  opposite  the  entrr 
of  judgment  Lown  v.  (^sselman,  n 
N.  D.  44,  141  NW  78. 

61.  Porter  v.  Hanson,  Sfi  Ark.  6)1; 
Elliott  V.  Atkins,  26  Nebr.  463,  41 
NW  403;  Qrlgga  v.  White.  6  Nete. 
467- Wooding  v.  Craln,  11  Waab.  Sn. 
39  F  442. 

[a]  Zn  Oeo^la  to  make  an  attor- 
ney's Hen  good  against  innocent  pur- 
chasers of  the  property.  It  must  bi 
Hied  and  recorded;  out  aa  against  the 
client  and  other  creditors  such  OIIbc 
and  recording  are  not  necessary  ta 
order  to  make  It  a  valid  lien  on  tkt 
property.  Coleman  v.  Austin.  99  Oa 
629,  27  SE  763;  Burgln,  etc..  OUW 
Co.  v.  Mclntire,  7  Ga.  A.  756,  68  SB 
490;  Civ.  Code  (1896)  9  2814  per  4. 


Por  later  eaMi,  daretopauBta  and  eluwffMl  In  the  law  see  cumulative  Annotations,  same  title,  ^ogeai^Mt^^iunber, 
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mnst  be  a  strict  compliance."*  But  where  there  is 
no  statute  providing  for  notice  by  filing  with  the 
clerk,  snch  filing  is  ineffectual,"''*  unless  the  party 
affected  has  actual  notice  of  it.'* 

376]  D.  Time  of  Attachment.  Unless  other- 
wise regulated  by  statute  or  special  agreement 
a  chaining  lien  does  not  usually  attach  until  the  re- 
covery of  judgment."'  But  in  some  states  the  statu- 
tory lien  on  the  cause  of  action  exists  from  the  in- 
stitution of  the  suit,"^  or  from  the  time  notice  is 
given.""  Where  the  statute  confers  a  lien  upon 
claims  and  demands,  the  lien  exists  during  the  pre- 
liminary stages  and  before  suit  or  action  is  brought.^** 
A  contingent  judgment  will  not  be  subject  to  the 
lien  until  the  contingeney  is  satisfied.'* 

377]  E.  OontinnaiLce  or  Termination  of  Lien 
— ^1.  1ml  CtonenL  An  attorney's  lien  for  compensa- 
ti(m  eontiniies  to  exist  until  satisfied  or  released." 


Being  a  contractuJ  right,  it  survives  the  death  or 
disability  of  the  client  or  of  the  attorney/*  pro- 
vided it  attached  previous  to  snch  death  or  disabil- 
ity.'" The  lien  likewise  survives  where  the  judgment 
becomes  dormant  and  is  subsequently  revived  by 
other  attorneys.'"  It  has  also  been  held  that  the 
bankruptcy  of  a  client  does  not  affect  the  lien  ou 
papers  for  services  performed  prior  to  the  filing  of 
the  petition  in  bankruptcy."  An  appeal  from  a 
judgment  suspends  the  lien,'"  unless  the  appeal  does 
not  operate  to  vacate  the  judgment."  A  reversal 
of  the  judgment,  howevet,  annuls  the  lien.*" 

378]  2.  Discharge  of  Attorney.  A  client  can- 
not, by  discharging  an  attorney,  deprive  bim  of  bis 
lien,  unless  the  discharge  is  for  good  cause."'  If 
a  proper  notice  has  been  g^ven,  an  attorney  has  a 
lien  for  services  actually  rendered,  even  though  a 
recovery  is  secured  as  the  resnlt  of  another  action 


SB.  Alderman  v.  Nelson,  111  Ind. 
8BB,  12  NE  894;  Day  v.  Bowman.  109 
2nd.  383,  10  NB  126:  Bland  v.  Robin- 
son, 148  Mo.  A.  184,  12T  SW  "M: 
Lavender  v,  Atkins,  20  Nebr.  .  !9 
NW  4«7;  Kreusen  v.  Porty-S.  >  ,.:id 
SL.  etc,  R.  Co.,  13  NTS  BKN;  Wooding 
T.  Craln.  11  Wash.  207.  3D  P  U2.  But 
see  Porter  v.  Hanson,  Ark.  &il 
(holding  that  a  statute  requiring  the 
flliUK  oi  a  statement  of  the  lien  In 
writing,  and  having  the  same  noted, 
extends  only  to  protect  those  who  In 
good  faith,  and  without  notice,  make 
itayment  on  the  judgment). 

Fa]  Whmn  tiotloe  Is  to  be  placed 
1b  th*  doeket  on  entry  of  judgment, 
notice  on  the  day  following  the  entry 
1b   sufficient.     Blair  v.   Lanotng,  61 

^"e».*^State  Bank  v.  Davidson,  7  Colo. 
A.  91.  42  P  687.  ^ 

64.  Davidson  v.  La  PlaU  County. 
86  Colo.  649.  69  P  46;  Cones  v.  Brooks, 
80  Nebr.  «98.  84  NW  86. 

88.    See  intn  this  seeUon  notes 

Grand  Rapids,  etc.,  R.  Co.  y. 
Cheboygan  Clr.  Judvi,  181  Mich.  181, 
126  NW  66.  187  AmSR  496. 

m.  U.  S. — Swanston  v.  Morning 
Star  Mtn.  Co..  18  Fed  216,  4  McCrary 
241:  Peterson  v.  Watson,  19  F.  Gas. 
No.  11.087.  Blatchf.  *  H.  487. 

Ala. — Mosly  V.  Norman,  74  Ala. 
422 

Conn. — Andrews  v.  Horse,  12  COnn. 
444,  31  AmD  7B2  and  note. 

Ill, — Henchey  v.  Chicago,   41  HL 

^'ind. — Mledrelch  v.  Rank,  40  Ind.  A- 
393.  82  NE  117;  Hanna  v.  Island  Coal 
Co.,  B  Ind.  A.  163.  81  NB  846,  61 
AmSR  246  and  note.       „   „  - 

Ky.— Bell  v.  Wood,  7  KyL  616: 
Stewart  v.  Louisville,  etc.,  R.  CO.,  4 
KyL  718,  11  Ky.  Op.  943. 

Y,a.— Smith  V.  Vlcksburg,  etc.,  R- 
Co..  112  La.  986.  36  S  826 

Me. — Averlll  v.  Longfellow,  66  Me. 
337;  Newbert  v.  Cunnmgham,  50  Me. 
231  79  AmD  612;  Hobson  v.  Watson. 
34  Me.  20.  66  AmD  632:  Potter  v. 
3fayo,  8  Me.  34.  14  AmD  211. 

Maes. — Simmons  v.  Almy,  103  Mass. 
33:  GJetchell  v.  Clark,  5  Mass.  309. 

Mich. — Grand  Rapids,  etc.,  R.  Co.  v. 
Obeboygan  Clr.  Judge.  161  Mich.  181. 
126  ilW  56,  137  AmSR  495;  Volgt 
Brewery  Co.  v.  Donovan,  105  Mich. 

'■•&eS.iTbb6tt  V.  Abbott.  18  Nebr. 

•''*&.'y%"fs  V.  Hatch.  48  N.  H. 

Y— Pulver  v.  Harris,  52  N.  T. 
•y3;  Brown  v.  New  Tork^  11  Hun  21; 
Srown  V.  Comstock.  10  Barb.  67;  Mc- 
Dowell T.  Second  Ave.  R.  Co.  17  N. 
Y  Super.  670:  Sweet  v.  Bartlett,  6 
Y.  Super.  661;  Ollwell  v.  Verden- 
fiilven,  7  NTS  98.  17  NTCivProc  362; 
-Wade  V.  Orton.  12  AbbPrNS  444;  Lan- 
0lnK  V.  Ensign.  62  HowPr  368;.Sulll- 
■%rxLn  V.  CKeefa.  63  HowPr  «8:  Sher- 
-vv-ood  v.  Buffalo,  etc..  R.  Co.,  12  HowPr 


136;  Benedict  Tr.  awlow,  5  HowPr 
317;  Talcott  V.  Kfrnaon,  4  Paige  601. 

Or. — Jackson  V.  Stearns,  48  Or.  26, 
8''  I'  7S1S,  S  r-R,ANR  390. 

i:  T- — TyltT  V.  Hupiirior  Ct.,  80  R 
I.  107.  73  A  487.  23  LUANS  1046. 

ctah. — S:tndborp:  v.  Victor  Gold, 
etc.,  Min.  Co.,  IH  Vtnh  66.  66  P  74. 

Vt. — Weed  SewiiiK  Mach.  Co.  v. 
BoutfJle,  '>fi  Vt.  T.-H),  4«  AmR  821; 
HutchiiLson  v.  Pettos,  18  Vt.  614; 
Foot  V.  TcwIiKbury.  2  Vt.  97. 

Wash. — Cline  I'iano  (to.  V.  Sher- 
wood, 57  Wash.  239,  108  P  742. 

Wis. — Courtney  v.  McOavock,  28 
Wis.  619. 

[a]  A  esrtifloate  flrom  law  law 
oonrt  making  a  final  disposition  of  a 
cause  on  Its  merits  Is  a  final  Judg- 
ment on  which  lien  arises.  Cooly  v. 
Paterson,  52  Me.  472. 

[b]  I'onnal  votrj  of  tadffment^ 
The  Hen  will  not  attach  until  the 
written  judgment  is  formally  entered. 
Potter  v.  Mayo.  3  Me.  34,  14  AmD 
211;  Cllne  Piano  Co.  v.  Sherwood,  57 
Wash.  239.  106  P  742.    And  see  infra 

1  404. 

[o]  In,  miUMSOta,  under  Gen.  St. 
(1894)  S  6194  subd  3,  the  fact  that  a 
verdict  has  been  rendered  entitles  an 
attorney  to  a  lien,  and  it  Is  not  es- 
sential that  a  Judgment  should  have 
been  entered.  Farmer  v.  Stillwater 
Water  Co.,  108  Minn.  41,  121  NW  418: 
Anderson  v.  Itasca  Lumber  Co.,  86 
Minn.  480,  91  NW  12.  291. 

68.  Lumpkin  v.  Iiouisvllle,  etc.  R. 
Co.,  136  Oa.  136.  70  SB!  1101;  Florida 
Cent.,  etc..  R.  Co,  v.  Ragan.  104  Oa. 
868,  80  BE  746;  Lovett  v.  Uoore,  98 
Oa.  168,  26  SE  498;  Desaman  v.  But- 
ler, 114  Minn.  S68,  131  NW  4«3:  Tay- 
lor T,  St.  Louis  Transit  Co.,  198  Mo. 
716,  97  SW  166;  Lawson  v.  Missouri, 
etc.  Tel.  Co..  178  Mo.  A.  124,  164  SW 
188;  Bishop  V.  St.  Louis  United  R. 
Co..  165  Mo.  A.  226,  147  SW  170; 
Smoot  V.  Shy,  169  Mo.  A.  126.  139  SW 
239;  Winchester  v.  Helskell.  16  Lea 
(Tenn.)  666. 

la]  In  Vew  Tork,  under  Code  Civ. 
Proc.  i  66,  an  attorney  has  a  lien  on 
his  client's  cause  of  action,  both  be- 
fore and  after  Judgment  In  favor  of 
the  client,  and  In  all  Intermediate 
stages  of  the  action.  Matter  of  Al- 
bers  Realty  Co.,  140  App.  Dlv.  277, 
125  NTS  179;  MUlls  v.  Penlelow.  92 
Hun  284.  36  NTS  906;  Adsit  v.  Hall, 
3  HowPrNS  373. 

Prooeedlngs  ooujrtitatlng  oom- 
meuoemeBt  of  aotloa  see  Actions  fi 
401-414. 

69.  Patrick  v.  Leach,  12  Fed.  661, 

2  McCrary  635;  Ward  v.  Sherbondy. 
96  Iowa  477,  66  NW  413;  Day  v.  lAr- 
sen.  30  Or.  247,  47  P  101. 

70.  Anderson  v.  Baker,  175  111.  A. 
254  [aff  258  111.  418.  101  NE  5S7]. 

71.  Usry  v.  Usry,  64  Ga.  579. 

73.  Desaman  v.  Butler,  114  Minn. 
362.  131  NW  463. 

73,  Peetsch  v.  Qulnn,  6  Misc  68, 
26  NTS  729  [rev  on  other  grounds  7 
MIsc  6,  27  NTB  328];  Ayclnena  v. 


Perles,  6  Watts  A  S.  <Pa.)  248;  Hurl- 
bert  V.  Brigham,  56  Vt.  368. 

Am  to  kbatement  of  aoUon  or  pto- 
oeedlw  1»j  dsallk  of  sarty  MMnaj 
see  Aoatement  and  Revival  fifi  847-- 
668. 

[a]  AppolatDMBt  of  gnarflUn  foz 
lasane  elieat. — ^Where  at  the  time  of 
the  insanity  of  a  client  he  was  in- 
debted to  his  attorney  who  had 
charge  of  his  interests,  the  appoint- 
ment of  a  guardian  for  the  client  did 
not  divest  the  attorney  of  any  lien 
or  security  which  he  had  at  the  time 
to  secure  payment  of  his  fees.  State 
V.  Silver  Bow  County  Second  Judicial 
Diet,  Ct.,  80  Mont  8,  76  P  516. 

74.  Lawson  v.  Missouri,  etc..  Tel. 
Co.,  178  Mo.  A,  124,  164  SW  138. 

76.  Matter  of  Robblns,  61  Mlso. 
114,  112  NTS  1032  [aff  132  App.  DiV. 
905  mem,  116  NTS  1146  mem]. 

TS.  Jenkins  v.  Stephens,  60  Oa. 
216. 

77.  In  re  Brown,  4  F.  Cas,  No. 
1,984.  1  NTLegObs  69:  Lambert  V. 
Buckmaster,  2  B.  &  C.  616,  9  BCL  270. 
107  Reprint  618;  Ex  p.  Lee,  2  Ves.  Jr. 
286.  30  Reprint  636. 

[a]  The  appolBtmsBt  of  a  nosivsr 
of  R  mortgarss  pending  foreclosure 
proceedings  does  not  affect  the  at- 
torney's lien  for  services  In  the  fore- 
closure process.  Bowling  Green  Sav. 
Bank  v.  Todd,  64  Barb.  146  [aff  62 
N.  T.  4891. 

78.  Bell  V.  Wood,  7  KyL  616;  Pul- 
ver  V.  Harris,  68  N.  T.  78;  Sweet  v. 
Bartlett.  6  N.  T.  Super.  661. 

[a]  Anpsal  fmm  taatatlaa  of  oosta. 
—The  Judgment  lien  attaches  to  the 
Judgment,  although  an  appeal  from 
the  taxation  of  costs  la  still  pending. 
Cooly  v.  Patterson,  62  He.  472. 

78.  Covington  v.  Bass,  88  Tenn. 
496.  12  SW  1088. 

80.  Skaggs  V.  HInes.  6  KyL  106; 
Dunlap  V.  Burnham,  38  Me.  112. 

81.  U.  S. — Cowdrey  v.  Galveston, 
etc.,  R.  Co.,  93  V.  8.  362,  23  L.  ed.  950. 

Iowa. — Gibson  v.  Chicago,  etc.,  R. 
Co..  122  Iowa  565,  98  NW  474. 

Ky.— O'Neal  v.  Spalding,  66  SW  11, 
23  KyL  1729. 

Mo. — Taylor  v.  Perkins,  171  Mo.  A. 
246,  157  SW  122;  St.  Louis  United  R. 
Co.  v.  O'Connor,  163  Mo.  A.  128,  138 
SW  262. 

Nebr. — Gordon  v.  Hennlngs,  89 
Nebr.  252,  131  NW  228. 

N.  J. — Hudson  Trust,  etc..  Inst.  v. 
Carr-Curran  Paper  Mills,  (Ch.)  44  A 
688. 

N.  T. — Johnson  v,  Ravltch,  113  App. 
Dlv.  810.  99  NTS  1059;  Grant  V. 
Langley.  34  Misc.  776  mem,  68  NTS 
820. 

Eng. — Griffiths  v.  Griffiths.  2  Hare 
587,  24  EngCh  587,  67  Reprint  242; 
Bozon  V.  BoUand,  4  Myl.  &  C.  354,  IS 
EngCh  354,  41  Reprint  138;  Newton  v. 
Harland,  4  Scott  N.  R.  769. 

[a]  A  llsn  on  s  fund  In  court  sur- 
vives a  discharge.  Kelly  v.  Horsely, 
147  Ala.  608.  41  S  962;  PhUlips  t. 
Sherburne,  80  111.  A.  827. 
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brought  by  other  attorneys,  and  in  a  different 
court.** 

379]  3.  Withdrawal  by  Attorney.  An  attor- 
ney who  withdraws  from  a  suit  without  cause  loses 
his  inchoate  right  to  a  lien  on  the  ultimate  recov- 
ery/* although  an  existing  lien  on  papers  is  pre- 
served.'* But  where  an  attorney  is  justified  in  re- 
fusing to  continae  in  a  case,  he  does  not  forfeit  his 
lien  for  services  already  rendered."** 

[i  380]  4.  WaiT«r,  Lou,  or  Disebarge— a.  In 
General.  If  an  attorney  agrees  to  a  waiver,  either 
expressly  or  by  some  act  inconsistent  with  the  ex- 
istence of  the  lien,  his  lien  is  lost;"  but  there  must 
exist  some  element  of  waiver  or  of  intention  to 
waive.*^  So  a  \i&a  may  be  lost  by  failure  to  assert 
it  in  the  proper  way,""  or  within  a  reasonable  time."* 

Claim  barred  by  limitations.    The  lien  on  the 


judgment  is  destroyed  when  an  attorney's  claim  for 
services  is  baired  by  the  statute  of  limitations.** 
The  rule  is  otherwise  as  to  an  attorney's  rights 
under  a  possessory  lien.'^  The  statute  does  not  ran 
against  an  attorney's  bill  for  fees  nntil  the 
dissolution  of  the  relation  between  him  and  his 
client.*' 

381]  b.  Satisfacliou  and  Rdease  of  Jndr 
mntt.  An  attorney  waives  his  lien  by  releasing 
the  lien  of  the  judgment  on  wMch  it  exists,'"  or  by 
procuring  satisfaction  of  such  judgment."  So, 
where  he  consents  to  the  paymoit  of  the  judgment 
to  his  client,  he  thereby  waives  his  lien;**  but  the 
lien  of  an  attorney  eannot  be  discharged  by  a  re- 
lease of  the  judgment  by  the  client.**  The  payment 
of  a  judgment  to  a  co-attorney  will  not  operate  to 
defeat  the  lien  of  the  principal  attorney  thereon,*' 


88.  Gibson  V.  Chlcaso,  etc,  R.  Co., 
122  Iowa  S66,  98  NW  474. 

83.  U.  S. — HeKtosraph  Co.  v.  Fourl, 
11  Fed.  844. 

III. — Morgan  v.  Roberts,  S8  ni.  SS. 
Uasa.— 'Vnilte  V.  Harlow,  B  Gray 
463. 

N.  T. — In  re  Dunn.  206  N.  T.  398, 
98  NE  914.  AnnCaBlSlSB  636  [mod 
140  App.  Div.  944  mem.  12B  NTS  1118 
mem];  Matter  of  Rleser,  137  App. 
Dlv.  177.  121  NTS  1070;  Halbert^v. 
Gibbs.  16  App.  Div.  126.  4S  NTS  113, 
4  NTAnnotCas  232;  Tuck  v.  Manning, 
63  Hun  456.  6  NTS  140.  17  NTCWProc 
176;  Fargo  v.  Paul,  36  Misc.  668,  72 
NTS  21. 

Eng. — CresBwell  v.  Byron.  14  Ves. 
Jr.  271.  272,  33  Reprint  625  (where 
the  Lord  Chancellor  aald:  "The 
Client  may  discharge  hia  Solicitor: 
but  I  do  not  know,  that  a  Solicitor, 
whatever  may  b«  hla  reasons  for  de- 
clining to  proceed,  can  claim  a  lien, 
if  he  does  not  carry  the  buBlness 
through  to  a  hearing").     ,  ^  ■ 

[a]  »— Mw  for  ral*.— "Until 
Judgment  has  been  recovered,  the  at- 
torney has  not,  by  the  common  law, 
any  Hen.  When,  without  Just  cause, 
he  abandons  the  case  of  his  client, 
without  having  acquired  Judgment, 
he  is  denied  any  Hen  for  two  reasons, 
one  of  which  is  failure  to  perform 
his  contract,  which  Is  entire,  and  the 
other  cessation  of  his  service  before 
any  lien  was  acquired.  In  such  case, 
the  Judgment  Is  not  the  fruit  of  his 
services."  Fisher  v.  Myllus,  62  W. 
Va.  19,  84,  57  SE  276. 

84.  Hektograph  Co.  v.  Fourl,  11 
Fed.  844;  Heslop  v.  Metcalfe,  S  Myl. 
A  C  183,  14  EngCh  183.  40  Reprint 
894. 

8B.  In  re  Dunn.  206  N.  T.  398.  98 
NE  914.  AnnCasl913E  536  and  note 
fmod  140  App.  Div.  944  mem,  126  NTS 
1118  memf;  Payette  v.  Wlllla.  23 
Wash.  299,  63  P  254;  Fisher  v.  Myllus. 
62  W.  Va.  19,  67  SE  276  (holding  that 
an  attorney  having  a  lien  on  a  judg- 
ment for  his  services  is  not  bound, 
without  additional  compensation,  to 
prosecute  a  suit  to  enforce  the  Hen 
on  the  debtor's  land  or  to  set  aside 
fraudulent  conveyances  In  order  to 
realize  the  amount  of  the  Judgment, 
and  his  failure  so  to  do  does  not 
destroy  his  Hen). 

86.  Ark. — Trapnall  V.  Byrd,  22  Ark. 
10. 

Colo.— Teller  v.  HUl,  18  Cola  A. 
609,  72  P  811. 

Oa. — Speer  v.  Matthews.  TS  Oa.  767, 
8  SE  644-  Watters  V.  Wells,  7  Qa.  A. 
778.  68  SE  4S0. 

Iowa. — Cowen  v.  Boone,  48  Iowa 
360. 

Mass. — ^Falardeau  v.  Washburn,  199 
Mass.  S68e86  NS  171. 

N.  T.— West  v.  Bacon,  164  N.  T. 
425,  58  NE  622;  Goodrich  v.  McDon- 
ald, 112  N.  T.  167,  19  NE  649;  Mat- 
ter of  King,  61  App.  Div.  162,  70  NTS 
356  [aft  198  N.  T.  BS,  60  NB  10541; 
Matter  of  Evans.  84  Misc.  87,  69  NTS 
487. 


Oh. — Pennsylvania  Co.  v.  Thatcher, 
78  Oh.  St.  176,  85  NE  66. 

Or. — Stearns  v.  Wollenberg.  61  Or, 
88.  92  P  1079,  14  LRANS  1096. 

Tenn. — Cantrell  v.  Ford,  <Ch.  A.) 
46  SW  681. 

W.  Va. — Renlck  v.  Ludlngton,  16  W. 
Va.  378. 

See  Farmer  v.  Stillwater  Water 
Co.,  108  Minn.  41.  121  NW  418  (acts 
not  constituting  waiver). 

[a]  mnstratlons^d)  Collecting 
a  draft  waives  the  Hen  on  It.  Law- 
rence V.  Townsenfl.  88  N.  T.  24.  (2) 
So  allowing  the  client  to  stipulate 
that  the  judgment  shall  be  subject  to 
a  Hen  in  favor  of  a  third  party  estops 
the  attorney  from  asserting  his  Hen. 
McClare  v.  Lockard,  121  N.  T.  808, 
24  NE  453.  (8)  But  a  Hen  is  not 
waived  by  acquiescence  In  an  assign- 
ment of  the  judgment  (Hutchinson  v. 
Worthlngton.  7  App.  (D.  C.)  648;  Kin- 
sey  V.  Stewart.  14  Tex.  457;  Niagara 
F.  Ins.  Co.  V.  Hart  13  Wash,  651.  43 
P  937),  or  (4)  by  permitting  others 
to  enforce  Hens  on  the  property  in 

Suestion  (Coleman  v.  Austin,  99  Ga. 
29,  27  SB  768). 

87,  In  re  King,  168  N.  T.  S3,  60 
NE  1064  [mod  61  App.  Dfv.  162,  70 
NTS  36<1  (holding  that  where  attor- 
neys sent  In  a  bill  for  services  with 
a  letter  stating  that  they  did  not 
wish  to  Impress  a  lien  on  the  fund, 
but  desired  a  check  for  the  amount 
of  their  services,  there  was  no  waiver 
of  the  attorneys'  lien). 

[a]  Deolaxatloa  of  trutp-A  deed 
of  trust  In  which  an  attorney  de- 
clared that  he  held  certain  property 
for  purposes  expressed  In  a  judg- 
ment referred  to,  "and  In  no  other 
way,"  and  further  speclfled  that,  on 
conveyance  as  the  beneficiary  should 
elect,  he,  the  trustee,  would  pay  over 
the  proceeds  of  the  sale  of  the  prop- 
erty to  the  beneflctary,  operated  as 
a  waiver  of  any  lien  claimed  by  the 
attorney  on  the  property  for  serv- 
ices or  disbursements  In  behalf  of  the 
beneflciary.  West  v.  Baoon,  164  N. 
T.  426,  68  NE  622  [mod  13  App.  Dlv. 
371,  43  NTS  206]. 

88,  Falardeau  v.  Washburn,  199 
Mass.  363,  86  NE  171 :  Kreuzen  v. 
Forty-Second  St.,  etc,  R.  Co.,  13  NTS 
588. 

fa]  Thu  a  solicitor  who  falls  to 
have  the  court,  at  the  termination  of 
a  suit,  declare  his  fee  a  Hen  on  the 
property  protected  by  his  services 
cannot  afterward  maintain  a  bill  In 
chancery  to  have  It  so  declared. 
Guild  V.  Bomer,  7  Baxt.  (Tenn.) 
266. 

89,  McNagney  v.  SYaser,  1  Ind.  A. 
98,  27  NE  431;  Wlnans  v.  Mason.  83 
Barb.  (N.  T.)  622,  21  HowPr  165; 
NelH  v.  Van  Wagenen,  64  N.  T.  Super. 
477;  Wlnans  v.  Grable,  18  S.  D.  182, 
99  NW  1110;  Bemeskl  v.  Tourangeau. 
18  Ont.  Pr.  263.  See  also  Guild  v. 
Borner.  7  Baxt.  (Tenn.)  266  (holding 
that  failure  to  have  a  Hen  declared 
on  property  covered  by  It  at  the  ter- 
mination of  the  suit  will  prevent  the 


attorney  from  enforcing  it  In  any 
way,  even  In  chancery).  But  see 
Stone  v.  Hyde,  22  Me.  318  (holdlnir 
that  delay  without  negligence  will 
not  discharge  the  Hen). 

[a]  rmavf  to  ooUeot  JvdgnMt 
oUim. — An  attorney's  Hen  Is  not  di- 
vested by  the  fact  that  the  judgment 
obtained  by  him  became  dormant  and 
was  afterward  revived  by  other  at- 
torneys. His  failure  to  collect  the 
Judgment  claim  does  not  raise  a  pre- 
sumption of  negligence,  precluding  a 
recovery,  without  positive  proof 
thereof.  Jenkins  v.  Stephens,  60  Ga. 
216;  Fisher  v.  Myllus,  62  W.  Va.  II, 
57  SE  276. 

90.  Reavy  v.  Clark.  •  NTS  S16,  18 
NTClvProc  272. 

91.  Higglns  V.  Scott,  2  B.  A 
Ad.  413,  22  ECL  176.  109  Reprint 
1196;  Matter  of  Broomhtad.  6  IX  Jk  L. 
52. 

M.   Lichty  V.  Hngua,  66  Pa.  414. 
•9.  Wishard  v.  Biddle,  64  Iowa  53C 
21  NW  15. 

94.  Cowen  v.  Boone.  48  Iowa  359. 

95.  Bamabee  v.  Holmes.  116  Iowa 
581,  88  NW  1098:  Goodrich  v.  McDon- 
ald. 112  N.  T.  167.  19  NE  649.  Com- 
pare 5'armer  v.  Stillwater  Water  Co, 
108  Minn.  41.  46,  121  NW  418  (where 
the  court  said:  "It  Is  contended  that. 
If  Nethaway  had  a  Hen,  he  waived  his 
right  thereto  by  consenting  and 
agreeing  that  Farmer  should  collect 
the  money  on  the  verdict  and  pay 
him  after  the  collection  was  made. 
Nethaway's  conduct,  however,  cannot 
reasonably  be  so  construed.  Nothing 
he  said  suggested  a  waiver.  What  he 
did  was  done  to  facilitate  results,  and 
was  consistent  with  his  intention  to 
assert  a  Hen.  Intention,  actual  or 
constructive,  to  waive  the  lien,  wai 
wanting.  His  consent  that  Fknner 
should  settle  was  In  no  wise  preju- 
dicial to  Fanner.  All  the  elements 
essential  to  a  waiver  are  want- 
ing"). 

96.  Woods  V.  Verry.  4  Gray 
(Mass.)  357.  And  see  Baker  v.  Cook. 
11  Mass.  236;  Gen.  St.  c  121  I  37. 
But  see  Williams  v.  Bradley,  187  Ala. 
168,  162,  66  S  534  (holding  that, 
where  property  of  a  Judgment  debtor 
was  sold  under  execution  on  a  Judg- 
ment on  which  an  attorney  btd  a  Hen 
for  fees  and,  the  property  being 
bought  by  the  Judgment  creditor,  the 
judgment  was  used  In  part  payment 
of  the  price,  the  attorney's  flen  was 
lost  The  court  said:  *^Ith  this 
Judgment  extinguished  In  a  perfectly 
lawful  manner  by  the  levy  upon  and 
sale  of  defendant's  property,  oerta. in- 
ly there  could  be  no  possible  farther 
liability  against  or  exaction  of  the 
defendant  in  the  Judgment.  No  fraud 
of  any  character  Is  charged  or  Im- 
puted to  him.  He  was  wholly  acquit- 
ted when  the  judgment  was  satla- 
fled"). 

97.  Fuller  v.  Clemmona,  158  Ala. 
340,  48  S  101;  Lawson  V.  MlMOvrt, 
etc..  Tel.  Co.,  178  Mo.  A.  114.  IM 
8W  188. 
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imless  snch  eo-attoniey  was  his  Bgeut  to  Teeeive  pay- 
ment."" 

[i  382]  e.  Taking  Secvitr.  .The  right  to  pur- 
sue and  claim  the  benefit  of  the  lien  may  be  waived 
by  taking,  or  agreeing  to  take,  other  seourity."  The 
aeeeptanee  by  an  attorney  of  his  elient 's  note  in  pay- 
ment of  his  fee  does  not,  however,  constitute  a 
waiver  of  hia  statutory  lien/  unless  it  appears  that 
the  note  was  accepted  in  disefaa^  of  the  obliga^ 
tion.^  Nor  will  a  lien  on  the  printed  cases  on  appeal 
and  other  papers  be  discharged  by  -the  client  merely 
making  a  payment  on  account  of  disbursements  and 
by  the  attorney  applying  that  amount  to  the  expense 
of  printing  the  cases.' 

Bond.  In  some  jurisdictions  it  is  provided  that 
any  person  interested  may  release  an  attorney's 
lien  by  executing  a  bond  in  a  sum  double  the 
amount  claimed,  payable  to  the  attorney,  with 
security  to  be  approved  by  the  clerk.*  The  giv- 
ing of  such  a  bond  releases  the  lien,  and  the  court 
may  not  properly  deny  or  limit  its  effect  to  that 
end." 

[4  383]  d.  Suit  for  Oompoisation.  As  a  rule  an 
attorney  waives  his  lien  by  suing  his  client  on  his 
claim  for  services,  and  recovering  judgment.*  But 


it  has  been  held  that,  after  judgment  against  a  client, 
an  attorney  may  still  enforce  his  lien  as  against  the 
adverse  puiy.' 

Suit  on  OUOT  claims.  But  the  lien  is  not  lost  by 
suing  a  client  on  other  claims." 

384]  ».  ReUnaoidunent  of  Possession.  As  a 
possessory  or  retaining  lien  depends  upon  possession, 
it  will  be  lost  if  possession  is  voluntarily  relin- 
quished,* unless  such  relinquishment  is  effected  by 
the  fraud  or  coercion  of  the  client.^"  Tims  by  turn- 
ing over  to  his  elient  the  full  sum  collected  an  at- 
torney waives  his  lien  thereon,^^  although  he  retains 
the  debt  secured  by  that  lien.*^  So  where  an  attor- 
ney pays  over  a  balance,  over  and  above  the  amount 
claimed  for  fees,  his  lien  attaches  only  to  the 
amount  retained.*"  But  where  the  delivery  is  to  the 
client  for  a  tempoi^ry  purpose,**  or  to  a  receiver  of 
the  client  under  order  of  court,'"  the  lien  is  pre- 
served. 

385]  F.  Subject  Hatter  of  Lien— 1.  Charging 
Lien — a.  In  General.  A  statute  giving  an  attorney 
a  lien  on  a  judgment  he  has  recovered  confers  a  lien 
on  the  money  or  property  so  recovered,  whether 
realized  by  judgment  or  decree,"  by  virtue  of  an 
award  of  arbitrators,*'  or  in  any  other  way,  as  long 


M.  Compher  v.  Missouri,  etc..  Tel. 
Co.,  137  Mo.  A.  89,  119  SW  493; 
Thompson  v.  Missouri,  etc.,  R.  Co., 
134  Mo.  A.  591,  113  SW  1142. 

M.  Del. — Pulton  v.  Harrington,  11 
Del.  182,  30  A  8S6. 

Oa. — Hlnesley  t,  Stewart,  139  Ga. 
7,  76  SB  38fi. 

Or. — Steams  v.  Wollenberg,  51  Or. 
88.  92  P  1079,  14  LRANS  1095.  ^ 

W.  Va.— Renlck  v.  Ludlnaton.  16  W. 
Va.  S78. 

Enc. — In  re  Norman.  [1698]  1  Ch. 
199:  In  re  Taylor.  118911  1  Ch.  690: 
Balch  V.  Symes,  Turn,  ft  R.  87.  12 
EneCh  87,  37  Reprint  1028:  Cowell  v. 
Simpson,  16  Yes.  Jr.  275,  83  Reprint 
989. 

Ca]  The  aooaptano*  of  an  aaitca- 
ment  of  tlie  tadjrauat  (i)  Is  a  waiver 
of  the  lien.  Whitehead  v.  Jessup,  7 
Colo.  A.  460,  43  P  1042:  Dodd  v. 
Brott.  1  Minn.  270,  66  AmD  S41;  Mc- 
I>onoffh  V.  Sherman,  138  App.  Dlv. 
291,  122  NTS  1038;  Bishop  v.  Qarcla, 
14  AbbPrNS  (N.  T.)  69.  (2)  But  if 
the  asBl^nnient  Is  set  aside  the  Hen 
revives.  Swift  v.  Hart.  35  Hun  (N. 
TT.)  128. 

1.  Davla  v.  Jackson,  86  Oa.  138,  12 
SB  299;  Pope  v.  Armstrong,  11  Miss. 
214;  Johnson  v.  Johnson  R.  Signal 
Co.,  67  N.  J.  Bq.  79,  40  A  198;  RenicdC 
£.udlngton.  18  W.  Va.  878. 
8.  Walker  v.  O'Neill  Mfg.  Co..  128 
Oa.  831.  58  SB  475;  Dennett  v.  Cutts, 
XI  N.  H.  168;  Kennin  v.  Hacdonald, 
22  Ont.  484. 

[a]  Aeoeptlsr  tb»  wxWm  promlae 
of  wa  «ll«Bt  to  pay  him  his  fees  la 
a,  waiver  of  his  lien  by  an  attDnMT. 
Cantrell  v.  rord,  (Tenn.  Ch.  X)  46 
SW  S81. 

3.  In  re  Hollins,  197  N.  T.  861.  90 
T^E  997  [rev  136  App.  Div.  929  mem. 
120  NTS  1118  mem], 

4b  Jamison  v.  Banck,  140  Iowa  686. 
lie  NW  76;  Hosteller  v.  Holbom,  81 
8.  D.  647,  114  NW  693. 

0.  Jamison  v.  Ranek,  140  Iowa  635, 
1 19  NW  76. 

C  Wlpfler  v.  Warren,  168  Mich. 
1  89.  128  NW  178;  Jones  v.  Muskegon 
O^ounty  Clr.  Judge,  96  Mich.  289,  54 
row   876;  Commercial  Telegram  Co. 

Smith,  67  Hun  176,  10  NTS  433.  19 
X^JTCIvProo  32;  Beech  v.  Canaan,  14 
'Vt.  486;  Ex  p.  Solomon,  1  Olyn  ft  J. 

7.  Crosby  v.  Hatch.  166  Iowa  312. 
1  36  NW  1079:  Hubbard  v.  BllUhorpe, 

1  36  Iowa  269.  112  NW  796,  124  AmSR 

2  71;  Smith  V.  Chicago,  etc.,  R.  Co.,  66 
Xo-wa  720,  10  NW  1(4. 

m,    CmnmerolBl  Telegram  Co.  v. 


Smith,  57  Han  178,  19  NTS  438,  19 
NTClvProc  82. 

[a]  The  faet  that  the  attorasy  baa 
■Bad  hie  olisBt  ftr  ettaohawnt  for 

professional  services  will  not  affect 
his  right  to  enforce  his  lien  where 
the  claims  giving  rise  to  the  lien  are 
not  embodied  In  that  action.  Com- 
mercial Telegram  Co.  v.  Smith.  67 
Hun  178.  10  NTS  438.  19  NTClvitoc 
32. 

».  U.  S.— In  re  Wilson.  12  Fed.  288. 

Ala. — German  v.  Browne,  137  Ala. 
429.  34  S  986. 

III. — Nichols  v.  Pool,  89  m.  491. 

Minn. — Nortbup  v.  Hayward,  102 
Minn.  807.  113  NW  701,  12  AnnCas 
841. 

Miss.— Stewart  v.  Flowers,  44  Miss. 
618.  7  AmR  707. 
N.  H.— Dennett  v.  Cntts,  11  N.  H. 

168. 

N.  T.— Wolfe  v.  Mack,  81  Misc.  185. 
142  NTS  433. 

Pa.~Dubols  App..  88  Pa.  281.  80 
AmD  47S. 

S.  D.— winana  v,  Orable.  18  8.  D. 
182,  B9  NW  1110. 

Tex. — Casey  v.  March.  30  Tex.  180. 

Wash. — Oottsteln  v.  Harrington,  25 
Wash.  608,  66  P  753. 

W.  Va. — Haseltine  v.  Keenan,  54  W. 
Va.  600.  46  SB  609.  102  AmSR  9S3. 

[a]  IMftrary  of  okeolo-^n  attor- 
ney employed  by  a  guardian  to  re- 
cover certain  funds  for  the  Infant's 
estate  by  delivering  to  the  guardian 
the  check  drawn  in  the  letter's  favor 
for    the    amount    recovered  relln- 

Jutshee  his  attorney's  Hen  thereon 
or  services,  and  hence  upon  its  re- 
turn to  him  by  the  guardian  holds  it 
in  trust  for  the  latter.  Weber  v, 
Werner,  188  App.  Div.  127,  122  NTS 
943 

lb.  Dices  v,  Stockley,  7  C.  ft  P. 
S87.  32  ECL  778. 

11.  German  v.  Browne,  137  Ala. 
429.  84  S  986:  Davis  T.  Farwell.  80 
VL  166.  «7  A  129. 

Xa.  iStvIs  V.  Farwell.  80  Tt.  166. 
67  A  129. 

18.  Wolfe  V.  Mack.  81  Hlso.  185, 
142  NTS  483. 

14.  Blunden  v.  Desart,  2  Dr.  ft 
War.  406.  See  also  Ayclnena  v. 
Peries.  6  Watts  ft  S.  <Pa.)  243.  252 
(where  the  court  said:  "The  plain- 
tiff had  the  possession  of  all  the  doc- 
uments on  which  the  claim  was 
founded,  and,  for  the  convenience  of 
all  the  parties,  he  parted  with  them. 
It  would,  therefore,  be  unjust  that 
by  this  act  he  should  be  deprived  of 
the  lien,  which-  he  unquestionably 


would  have  had  if  the  money  had 
come  Into  his  hands"). 

18.  Cory  v,  Harte,  IS  Daly  (N.  T.) 
147.  See  also  Matter  of  Alley,  68 
HowPr  (N.  T.)  64. 

16.  U.  S. — Cain  V.  Hockensmltb 
Wheel,  etc.,  Co.,  157  Fed.  992; 
Melghan  v.  American  Grass  Twine 
Co.,  164  Fed.  348.  88  CCA  124;  In 
re  Wilson,  12  Fed.  836. 

Colo. — Durango  State  Bank  v. 
Davidson,  7  Oolo.  A.  81.  48  P 
887. 

Ga. — ^Wooten  v.  Denmark.  86  Ga. 
578.  11  SB  861. 

Iowa. — Hubbard  v.  Blllthorpe,  136 
Iowa  259,  112  NW  796.  124  AmSR 
271. 

Kan. — Costlgan  v.  Stewart,  76  Ran. 
363.  91  P  83.  11  LRANS  830. 

Ky. — Johnson  v.  Breckinridge,  4 
KyL  994. 

Ulnn. — ^Northup  v.  Hayward,  101 
Minn.  807.  113  NW  701.  IS  AnnCas 
841. 

Mo. — Conkltng  v.  Austin,  111  Mo.  A. 
292,  88  SW  911. 

Nebr. — Gordon  v.  Hennlngs,  89 
Nebr.  252,  131  NW  228;  Burleigh  v. 
Palmer,  74  Nebr.  122,  108  NW  1068, 
12  AnnCas  777, 

N.  T.— McGlIIis  V.  McGlllls.  154  N. 
T.  532,  49  NB  145  [mod  11  App.  Div. 
369,  42  NTS  921];  Matter  of  Ross.  123 
App.  Div.  74,  107  NTS  899  (statute 
applicable  where  client  Is  apersonal 
representative);  Skinner  v.  Buase,  88 
Misc.  265,  77  NTS  660,  11  NTAnnCas 
156. 

Tenn. — Ex  p.  Smlthson,  108  Tenn. 
442,  67  SW  864. 
N.  S.— Palgrave  v.  KcMUlan,  81  N. 

S.  488. 

[a]     The  word  "reooveved"  in  a 

statute  or  agreement  Includes  any 
property  obtained  as  a  result  of  a 
suit,  whether  or  not  directly  involved 
In  It.  Wllloughby  v.  Mackall,  5  App. 
(D.  C.)  162  raff  167  tT.  8.  681,  17  SCt 
954,  42  L.  ed.  3231;  McLeui  v.  Lerch, 
lOB  Tenn.  698,  68  SW  640. 

17.  Wooten  v.  Denmark,  86  Ga. 
678.  11  SB  861;  Hutchinson  ▼.  How- 
ard. 15  Vt.  544. 

[a]  Tr  oondeBuiatlon  pvooesdiags. 
— (1)  An  attorney  who  appears  for 
the  owner  in  eminent  domain  pro- 
ceedings has  a  Hen  on  the  award  for 
his  services.  Ferris  v,  Lawrence,  138 
App,  Dlv.  541,  123  NTS  209;  Wendel 
V.  Blnnlnger.  132  App.  Dlv.  786.  117 
NTS  616.  (2)  But  It  is  held  that 
an  attorney  who  represents  a  land- 
holder in  condemnation  proceedings 
has  no  lien  on  the  land  Itself.  Orlgg 
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as  it  is  the  remit  of  his  exertions,"  and  inelndee 
both  damages  and  costs. The  lien  also  applies  to 
any  process  incident  to  the  enforcement  of  the  jndg- 
ment,*^  to  any  bcmd  or  undertaking  given  to  secure 
the  payment  of  the  judgment,'^  or  to  anything  on 
whidi  the  judgment  itself  is  a  lien."  If  nothing  is 
recovered,  or  if  there  is  no  cause  of  action,  there 
is  nothing  to  which  the  lien  can  attach.'' 

What  judgments  emlvaoed.  The  lien  is  confined, 
however,  to  judgments  rendered  by  courts  of  record. 
Accordingly,  a  lien  will  not  attach  to  a  judgment 
of  a  probate,'*  municipal,"^  or  justice's  court,'*  un- 


less such  eoiirt  is  a  eonrt  ot  noord.*' 

[$  386]  b.  OaiiM  of  Action,  OonntercUinu,  Be. 
— (1)  In  GoneiaL  .  In  tiie  absence  of  some  statutory 
provision,  an  attoniey  has  no  lieu  upon  the  naked 
cause  of  action  of  his  i^ent.**  By  statute,  however, 
in  some  jurisdictions,  an  attorney  has  a  lien  upm 
his  client's  cause  of  action,  claim,  or  connterclum, 
which  attaches  to  a  verdiet,  report,  deeisioD,  judg- 
ment, or  final  order  in  his  client's  favor,  and  the 
proceeds  thereof.'"  The  existence  of  any  such  lien 
depends  upon  the  attorney's  authority  to  b^^n  the 
suit.^"   The  effect  of  such  a  provision,  as  to  an  at- 


T.  McNulty,  5  Ulsc.  334.  25  NTS  604. 
Sm  Infra  |  891.  _ 

[b]  Ob  AlftlwuBft  Olaliiis  Otii»» 
AwaM^The  original  act  of  consress 
(act  of  1874  c  469),  esUbllshlng  the 
court  of  oomtnlflsloners  for  the  dis- 
tribution of  the  fund  derived  frdin 
the  Geneva  Award,  provided  that  the 
court  should,  on  motion,  allow  com- 
pensation for  the  claimant's  attor- 
ney and  enter  It  as  a  part  of  the 
Judgment,  and  that  all  other  liens  on 
such  Judgment  should  be  of  no  ef- 
fect. The  act  of  1882,  re^stabllBhlnff 
that  court,  directed  that  the  practice 
established  by  the  former  act  should 
be  followed.  Under  this  it  was  held 
that  no  lien  existed  by  implication 
on  a  Judgment  against  the  award  for 
the  aervlces  of  an  attorney  in  prose- 
cuting a  claim.  The  original  act 
neither  contemplated  nor  allowed 
sucb  a  Hen.  This,  notwithstanding 
it  was  a  part  of  the  agreement  that 
the  attorney  should  have  a  part  of 
the  client's  claim  for  prosecuting  It. 
Manning  v.  Leighton,  66  Vt.  84,  26  A 
268,  24  LRA  684.  See  also  Bach- 
roan  v.  Lawson,  109  U.  S.  659.  3  SCt 
479.  26  L.  ed.  1067;  Wright  v.  Teb- 
blttB,  91  U.  S.  252,  23  L.  ed.  320; 
Burke  V.  Child.  21  Wall.  (U.  S.)  441. 
22  L.  ed.  628;  Qrapel  v.  Hodges,  49 
Hun  107,  1  NTS  821  ^  „« 

18.  Wooten  V.  Denmark,  85  Ga. 
678,  11  SK  861.  ^     ,  _  ,  ^  

[a]  Appx«i>riatlon  br  Isgtslatnrs 
to  nlttburse  oontsstani  in  slectloii 
oontHtUunder  Ky.  St.  <1899)  |  107 
giving  attorneys  a  lien  upon  all 
claims  or  demands  put  Into  their 
hands  for  suit  or  collection,  tor  the 
value  of  their  aervlces,  and.  In  case 
of  a  recovery,  a  lien  upon  the  Judg- 
ment for  money  or  property  recov- 
ered, a  lien  does  not  attach  to  an 
appropriation  made  by  the  legislature 
to  reimburse  a  contestant  in  an  elec- 
tion contest  for  his  expenses  there- 
in. In  favor  of  the  attorney  conduct- 
ing sttch  contest.  Hallam  v.  Coulter, 
116  Ky.  818,  78  SW  772,  24  KyL  2200. 

19.  Dwyer  v.  Ells,  208  Mass.  196. 
94  NB  886,  21  Ann.  Cas.  1042;  Barry 
V.  Third  Ave.  R.  Co..  87  App. 
DIv.  643,  548.  84  NTS  880  (where 
the  court  said:  "The  lien  covers  the 
amount  due  by  the  Judgment,  and 
there  is  no  distinction  between  the 
portion  of  the  Judgment  that  pro- 
vides for  the  recovery  based  upon 
the  cause  of  action  and  the  recovery 
based  upon  the  award  of  costs"). 

[a]  Judgment  for  oosts.. — <1)  The 
lien  covers  a  Judgment  for  costs 
(Agricultural  Ins.  Co.  v.  Smith,  112 
App.  Div.  840.  98  NTS  347,  36  NTClv 
Proc  338;  Mcllvaine  v.  Stelnson,  90 
App.  Div.  77.  86  NTS  889;  Matter  of 
Tlerney.  88  Misc.  347.  151  NTS  972; 
Matter  of  l.axeile,  16  Misc.  515,  40 
NTS  343;  Lesher  v.  Roessner,  3  Hun 
(N.  T.)  217.  6  Thomps.  &  C.  674);  but 

52)  damages  for  delay  are  not  costs 
Sanborn  v.  Plowman,  20  Tex,  Civ.  A. 
484.  49  SW  639).  (3)  The  fact  that 
costs  belong  to  the  client,  and  not  to 
the  attorney,  does  not  affect  the  lat- 
ter's  Hen  on  the  Judgment  for  costs. 
Matter  of  Steele,  166  App.  Div.  683, 
151  NTS  81. 

[b]  Award  of  damaffss.— A  lien 
may  be  charged  against  an  award  of 
damages.  Matter  of  Lexington  Avei. 
No.  1,  80  App.  DIv.  «02,  52  NTS  208 


[aff  167  N.  T.  67S  mem.  61  NB  10»2 
mem];  Orlgg  v.  McNnlty.  5  Misc. 
384,  26  NTS  l04;  Hutcblnaon  v.  How- 
ard. 15  Vt.  644. 

00.  Newbert  v.  Cunningham.  50 
Me.  231.  79  AmD  612;  Bickford  v. 
ElllB,  60  Me.  121;  Hobson  v.  Watson, 
34  He.  20.  56  AmD  682;  Zentmlre  v. 
Bralley.  89  Nebr.  158,  130  NW  1047; 
Woolf  V.  Jacobs,  46  N.  T.  Super.  683; 
Crouch  V.  Hoyt,  30  NTS  406,  24  NT 
CivProc  60,  1  NYAnnCas  76  note: 
Klpp  V.  Rapi),  7  NYCIvProc  316,  8 
HowPrNS  169;  Shackelmn  v.  Hart,  12 
AbbPr  (N.  Y.)  ni;n  noie,  20  HowPr 
8!>;  l.clnlHon  v.  Svrv,'Si)ii,  8  S.  D.  360, 
66  N\\'  y.TS. 

[ii]  Subjecting-  land  to  paymsst  of 
Judgment. — The  lii-n  does  not  apply 
to  jin  equltiible  luucft-ding  to  enforce 
a  JudKmciit  liv  subjociiiig  land  to  Its 
.pjiytnent.  Crihblo  v.  Ford,  (Tenn.  Ch. 
A.)  52  SW  1007:  McCoy  V.  UcCoy,  86 
W.  Va.  772.  15  SB  978, 

ai.  Coombe  v.  Knox,  28  Hont.  203, 
72  P  641jClark  v.  SlUlivail.  S  N.  D. 
280,  56  NW  733. 

B8.  Atlantic  Sav.  Bank  v.  Het- 
terick,  6  Thomps.  &  C.  (N.  T.)  839. 

83.  Wilson  v.  House,  10  Bush 
(Ky.)  406;  Klpp  v.  Rapp,  7  NTClv 
Proc  386,  2  HowPrNS  169;  Trsmesar 
T.  Lawrence,  20  Ont.  137. 

[a]  gropertj  to  wUoh  a  elleat 
has  no  titto  or  olalm  cannot  give  rise 
to  an  attorney's  lien.    Joseph  v.  Lapp, 

78  SW  1119,  25  KyL  1875;  Matter  of 
Brackett.  114  App.  Div.  257.  99  NTS 
802  [afT  189  N.  T.  602  mem.  81  NB 
1160  mem];  Matter  of  (^rrlg,  36 
Misc.  612,  73  NTS  1123;  Mooney  v. 
Mooney,  29  Mlso.  707,  «2  NTS  769,  7 
NTAnnCas  267. 

„Jb]   daima  aMbwl  govwameat^— 

There  can  be  no  lien,  properly  speak- 
ing, on  money  In  the  hands  of  the 
government.  Burke  v.  Child,  21  Wall. 
(U.  S.)  441.  22  L.  ed.  623;  State  v. 
Moore,  40  Nebr.  854,  59  NW  766,  86 
LRA  774;  Manning  v.  Leighton,  $6 
Vt.  84.  26  A  268.  24  LRA  684. 

[c]  SaltliV  mptat  bomsstsad^No 
lien  arises  on  an  application  for  the 
setting  apart  of  a  homestead.  Hay- 
good  V.  Dannenberg  Co.,  102  Oa.  Si. 
29  SB  293. 

24.  McCaa  v.  Grant,  48  Ala.  262: 
Devin  V.  Patchin,  26  N.  T.  441;  Adee 
V.  Adee.  56  App.  Div.  63,  6«  NTS  1101; 
Flint  V.  Van  Ehison,  26  Hun  <N.  T.) 
606;  Smith  v.  Central  Trust  Co.,  4 
Dem.  Burr.  (N.  T.)  75. 

[a]  mil*  a  smoyats  oavaot 
roooffBiso  u  attornsT's  Usa  for  aorv- 
loos  rendered  In  his  court,  yet  such  a 
lien  established  elsewhere  must  be  re- 
garded and  respected  by  the  surro- 
»rate.  "The  law  creating  this  Hen  of 
the  attorney  operates  an  assignment, 
pro  tanto,  of  the  amount  of  the  re- 
covery, and  I  2743  of  the  Code  directs 
the  Surrofrate  to  decree  payment  to 
an  assignee  of  a  claim."  Close  v. 
Shute,  4  Dem.  Surr.  <N.  T.)  646. 

as.  Drago  v.  Smith.  92  Hun  686, 
36  NTS  976;  Peo.  v.  Fltspatrlck,  86 
Misc.  466.  71  NTS  191. 

a«.  Read  T.  Joselyn,  Sheld.  (N.  T.) 
60. 

87.   In  re  Williams,  187  N.  T.  286, 

79  NB  1019  Jrev  107  App.  Div.  62f 
mem.  9S  NTS  1166  mem] ;  In  re 
Regan,  167  N.  T.  888,  60  NB  668  [rev 
58  App.  Div.  1.  68  NTS  627  (rev  29 
Misc.  527,  61  NTS  1074.  7  NTAnnCas 


166)1;  In  re  Rowland,  55  App.  DIv. 
66,  66  NTS  1121,  8  NTAnnCas  897  [aff 
166  N.  T.  641  mem,  6t  NB  11S« 
mem]:  Tynan  v.  Hart.  58  Mlae.  4^ 
103  NTS  1038. 

88.  U.  8.— In  re  Baxter.  154  VA. 
22.  83  CCA  106:  Sherry  V.  Oceanic 
Steam  Nav.  Co..  72  Fed.  566. 

La. — Smitb  v.  Vlckabnrg,  stc,  B. 
Co.,  112  X^.  986,  86  S  826. 

Mich. — Grand  Rapids,  eta,  R.  Co.  v, 
Cheboygan  CIr.  Judge.  161  Mlcb.  181, 
126  NW  66,  137  AmSR  496. 

Minn. — Northrup  v.  Hayward,  IW 
Minn.  807,  118  NW  701.  12  AnnCas 
341;  Boogren  v.  St  Paul  City  R.  Co, 
97  Minn.  51,  106  NW  104.  114  AmSR 
691,  3  LRANS  379. 

N.  T.— Fenwick  v.  Mitchell,  14 
Misc.  617,  70  NTS  667. 

Utah. — Sandberg  v.  Victor  Gold, 
etc.,  Min.  Co.,  18  Utah  66.  65  P  74. 

And  see  supra  f  364. 

89.  Proctor  Coal  Co.  v.  Tye,  125 
Ky.  381,  96  SW  612,  29  KyL  804;  Tay- 
lor v.  St.  Louis  Transit  Co..  198  Ua 
716,  97  SW  166;  Conkllng  v.  Austin, 
111  Mo.  A.  292.  86  SW  All;  Tonge  v. 
St.  Louis  Transit  Co.,  109  Mo.  A.  235. 
84  SW  184;  Matter  of  Scheler,  159 
App.  Div.  861,  144  NTS  882;  Blatter 
of  Rowland,  55  App.  Div.  6$,  66  NTS 
1121  [aff  166  N.  T.  641  mem,  60  NB 
1120  mem];  Cornell  v.  Donovan,  14 
Daly  (N.  T.)  292:  Morehouse  v. 
Brooklyn  Heights  R.  Co..  43  Mlsc; 
414.  89  NTS  332;  McKay  v.  Morris,  36 
Misc.  671,  72  NTS  «;  Matter  of 
Regan,  29  Misc.  627,  61  NTS  1074,  1 
NTAnnotCas  166  [rev  on  other 
grounds  68  App.  Div.  1,  68  NTS  S27 
(rev  on  other  grounds  i67  N.  T.  338. 

60  NB  668)];  Adams  v.  Niagara  Cycle 
Fittings  Co..  74  NTS  485.  10  NTAnn 
Cas  401;  Adsit  v.  Hall,  3  HowPrNS 
373;  Stanley  v.  Bouck.  107  Wla.  215, 
83  NW  398;  Smelker  v.  Chicago,  etc, 
R.  C!o.,  106  Wis.  186,  81  NW  994. 

[a]  mtnoKt.  .The  attorney's  Iten 
which,  by  N.  T.  Code  Civ.  Proc.  I  66, 
attaches  to  a  "report."  does  not  at- 
tach  to  a  report  upon  a  reference  un- 
der I  1015;  the  costs  upon  such  a 
reference  are  motion  costs  and  may 
t>e  set  oft  against  costs  awarded  to 
the  adverse  party.  Jones  v.  Eaaton. 
11  AbbNCas  (N.  T.)  114. 

[b]  ■vpplamMtazT  vrooMdlaga. — 
An  attorney  for  a  creduor  In  supple- 
mentary proceedings  has  no  Hen  for 
costs,  BO  as  to  authorise  the  contin- 
uance of  the  proceedings  after  the 
Judgment  has  oeen  satisfied.  Rook 
V.  Dickinson.  88  Misc.  690,  78  NTS 
287,  11  NTAnnCas  464;  Paterm  v. 
Goorley,  14  Mlso.  66,  36  NTS  297. 

[c]  npsolal  yoc— dlacs^  The 
amendment  of  I  66  oy  L.  (1899)  p  8* 
o  61,  provides  for  a  lien  in  special 

froceedings.  In  re  Regan,  167  N.  T. 
88,  60  NB  6S8:  Matter  of  Robbins, 

61  Misc.  114.  Ill  NTS  lOlt  >aff  lU 
App.  DIv.  »6s  mem,  IIC  NTS  114* 
memj;  Perry  v.  Hyer,  St  KTS  S4f. 


tdj   AoHmm  te'  ^  

N.  T.  Cods  Cfv,  Proc  Fie  ia  not  9- 

glloable  to  actions  In  forma  panptna. 
i*FIahertr     v.  IbmbargwAmerieaa 
locket  Co.,  188  Fed.  411. 

ao,  Suwanee  Turpentine  Co.  v- 
Baxter,  109  Ga.  597,  86  SB  141; 
Mitchell  V.  Mitchell.  148  App.  n*- 
172,  127  NTS  16S6:  Kelly  v.  Mjy 
Tork  City  R.  Co„  112  App.  Div.  4ft 
106  NTS  894. 


.For  later  oasai.  deralopBisata  and  ekasffss  Jo  the  law  see  cumulative  AnnotaUons;  same  title,  me  and  nota  nnmkar. 
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tomey  for  a  plaintiif,  is:  (1)  That  he  has  a  lien  from 
the  commencement  of  an  actioti  or  special  proceeding 
apon  his  client's  cause  of  action  or  claim;  and  (2) 
that  such  lien  attaches  to  the  verdict,  report,  deci- 
sion, judgment,  or  final  order  in  his  client's  favor.'* 
As  to  an  attorney  for  a  defendant,  the  effect  of  saeh 
a  provision  is:  (1)  That  he  has  a  lien  from  the  time 
of  the  service  of  an  answer  containing  a  cotinter- 
elaim,  npcn  Ms  client's  connterelaim ;  (2)  that  snch 
lien  attaches  to  the  verdict,  report,  decision,  judg- 
ment, or  final  order  in  bis  client's  favor."  To  give 
rise  to  a  lien  the  counterclaim  must  result  tn  an 
affirmative  judgment  for  defendant;""  where  no  af- 
firmative relief  is  claimed  no  lien  exists,'^  except 
as  to  a  judgment  for  costs.^'  Such  a  statute  does 
not  purport  to  give  a  general  lien  upon  all  moneys 
belonging  to  the  client.'*  Being  conferrad  upon  the 
cause  of  action,  it  is  not  lost  by  a  settlement  of 
such  cause  of  action.  It  attaches  to  the  proceeds  of 
Buofa  action,  although  the  action  never  reaehes  a 
verdict,  report,  decision,  or  judgment.'^  But  where 
there  is  no  cause  of  action,  claim,  or  counterclaim 
involved  the  lien  does  not  attach.""  Of  course  an 
attorney  cannot  assert  a  lien  i^rainst  the  olaim  of  a 
third  person.'* 

[%  387]  (2)  Farttcnlar  Oanset  of  Action— (a) 
AcUons  ecc  IMicto.  Where  the  statute  provides  for 


[a]  An  tMamuT  wko  talnfv  »b 
aetlMft  AffKlnat  th*  dlraetlon  of  Ida 
ettont  has  no  Hen  upon  it  for  bis 
services.  Mitchell  v.  Mitchell,  143 
App.  Dlv.  H2.  1*7  NTS  1065. 

n.  Olldersleeve  v.  Kelts,  80  Misc. 
•86,  14S  NT8  «T4. 

aa.  ailderslMVS  v.  Reltx,  80  Misc. 
886.  142  NTS  674. 

SS.  Merchaata  Nat.  Bank  v.  Arm- 
atrongr.  107  Ga.  47ft.  SS  SB  478:  Har- 
lan V.  Bennett.  127  Xy.  B72.  IdS  SW 
287.  82  KvL  47S,  128  AmSR  8«0: 
KrauB  V.  Century  Oaa,  etc.,  Co.,  161 
App.  Dlv.  ftl«,  145  NTS  1086;  Hey- 
ward  V.  Maynard.  11»  App.  Dlv.  »6. 
103  NTS  1028;  Matter  of  Rowland, 
55  App.  Dlv.  66,  «<  NTS  1121  [aft 
16ft  N.  T.  641  mem.  60  NB  1120  meml; 
White  v.  Sumner,  1«  App.  Div.  70.  44 
NTB  692;  Longyear  v.  Carter.  88  Hun 
613.  34  NTS  786.  8  NTAnnCas  192; 
LeWs  V.  Burke,  61  Hun  71.  8  NTS 
886;  Pierson  v,  Safford,  80  Hun  <N. 
T.)  621. 

84.  Harlan  v.  Bennett.  106  SW  2S7, 
82  KyL.  473:  Horn  v.  Horn.  115  App. 
Div.  292,  100  NY3  790;  White  v. 
Sumner,  16  App.  Dlv.  70,  44  NTS  692; 
Gllderaleeve  v.  RelU,  80  Misc.  686, 
142  NTS  674;  Fronune  v.  Union 
Surety,  etc.,  Co.,  39  Mlac.  105,  78  NTS 
895 ;  Saranac,  etc.,  R.  Co.  v.  Arnold, 
37  Misc.  514,  75  NTS  1003  [aff  72 
A. pp.    Div.   620   mem.   76  NTS  1032 

[a]    Hatter  beaded  a*  defeue.^ 

N.  Y-  Code  Civ.  Proc.  9  66.  giving  an 
attorney  a  Hen  on  bis  client's  "cause 
of  action  or  counterclaim,"  does  not 
K^vo  defendant's  attorney  a  Hen 
-where  the  matter  In  the  answer  Is 
Dleaded  merely  as  a  "defense."  White 
V  Sumner.  16  A^p.  Div.  70,  44  NTS 
692;  Saranac,  etc^  R.  Co.  v.  Arnold.  17 
MIso.  614,  76  NTS  1003  [aft  78  App. 
Z>iv.   620  mem,  76  NTS  10S8  meml. 

Agrlculttiral  Tns.  Co.  v.  Smith, 
112  App.  Dlv.  840,  98  NTS  847;  Bev- 
1ns  -v.  Albro,  86  Hun  590,  691,  83  NTS 
1079  <where  It  was  said:  ''Distinc- 
tion Is  Bought  to  be  made  between 
an  ctttomey  for  a  plaintiff  and  an 
attox*Eiey  for  a  defendant  where  no 
f  0unt«rclalm  la  contained  In  the  an- 
— wex*.  And  It  Is  claimed  that,  un- 
der section  66  of  the  Code  of  Civil 
F'i'OCAAure,  attorneys  for  a  defendant 
Xaave  Hens  for  costs,  or  are  en- 
r7«t«d  thereto,  when  the  answer  con- 
tains A  counterclaim.  Section  66  (of 
.  t, -»  c;o^*)  "ot  Intended  as  a  limi- 
tat  t<vn    up(Hi  Hens  of  attomejrs  for 


their  costs,  but  as  an  extension;  It 
was  Intended  as  an  additional  se- 
curity to  them.  ....  Here  a  Judg- 
ment had  been  obtained  by  the  de- 
fendant for  costs.  The  Uen^^  the' 
attorney  attaches  upon  -  Itir  rendi- 
tion"). 

8«.  Matter  of  Rowland,  66  App. 
Dlv.  66.  e«  NTS  1181  [atl  166  N.  T. 
641  mem,  60  NB  1180  meml. 

87.  Conklina  v.  Austin,  ill  Ho.  A. 
892,  86  SW  nr.   And  see  infra  t  408. 

381.  Matter  of  Robinson,  125  App. 
Dlv.  424.  109  NTS  827  (aft  192  N.  f. 
674  mem,  85  NB  1116  mem];  Horn  v. 
Horn,  116  App.  Div.  292,  100  NTS 
790. 

(a]  IT.  T.  code  Olv.  Vzoe.  %  66,  au- 
thorising an  attorney's  lien  on  a 
client's  cause  of  action  or  counter- 
claim, does  not  give  an  attorney  a 
Hen  on  the  client's  interest  In  an 
estate  concerning  which  the  attorney 
is  employed,  since  such  claim  Is  not 
a  cause  of  action  or  a  counterclaim. 
Adee  V.  Adee,  56  App.  Dlv.  68.  66  NTS 
1101. 

39.  Matter  of  Fourteenth  8t_  158 
App.  Div.  687.  143  NTS  94S. 

40.  Colo. — Miller  v.  Houston.  87 
Colo.  A.  89,  148  P  786. 

111.— Standldge  v.  Chicago  R.  Co., 
254  111.  624.  98  NB  963740  LRANS 
629,  AnnCasl913C  66. 

Iowa. — Cheshire  v.  Des  Moines  City 
R.  Co.,  163  Iowa  88,  138  NW  $24; 
Smith  v.  Chicago,  etc.,  R.  Co.,  56  Iowa 
720,  10  NW  244. 

Kan. — BCansas  Pac.  R.  Oo.  v. 
Tbacber,  17  Kan.  92;  Anderson  v. 
Metropolitan  St.  R.  Co.,  (A.)  61  P 
982. 

Nebr. — Corson  v.  Lewis,  77  Nebr. 
449.  114  NW  881. 

n.  T. — Astrana  v.  Brooklyn  Heights 
R.  Co.,  24  Mlsa  92,  68  NTS  294,  28 
NTCivProc  118  [afC  84  App.  Dlv.  684 
mem,  E4  NTS  1096  memj.  It  was 
otherwise  before  the  amendment  of 
1879  to  Code  Civ.  Proc.  %  66.  Ran- 
dall V.  Van  Wagenen,  115  N.  T.  627, 
22  NB  881,  12  AmSR  828;  Cougblln  v. 
New  York  Cent.,  etc.,  R.  Co.,  fl  N.  T. 
448,  27  AmR  76  [rev  8  Hun  186]; 
Wright  V.  WrlKht,  70  N.  T.  98*  Keane 
V.  Keane,  86  Hun  169.  83  NTS  250: 
Pulver  V.  Harris,  62  Barb.  500  [aff  62 
N.  T.  781;  Oliwell  v.  Terdenbalven, 
7  NTS  99,  17  NTCivProc  862;  Quln- 
cey  V.  Francis,  6  AbbNCas  286;  Wade 
V.  Orton,  12  AbbPrNS  444;  St.  John 
V.  Dlefendorf.  12  Wend.  261. 

N,  D;— Oreenleaf  v,  Minneapolis, 


an  attorney's  lien,  without  speeifitially  confining  it 
to  causes  of  action  arisin^^  ex  contractu,  it  seems 
that  the  lien  exists  upon  a  cause  of  action  arising 
ex  delicto,  and  for  unliquidated  damages,  as  well  as 
in  other  cases.'**  In  some  jniisdictions  it  has  been 
held  otherwise.  Some  of  these  decisions  are  based 
upon  the  common-law  doctrine  of  the  nonassignabil- 
ity of  causes  of  action  for  injuries  to  the  person, 
and  others  upon  the  language  of  the  particular  stat- 
ute under  which  the  charging  lien  is  claimed.'^ 

[4  388]  (b)  DiTOree  Suits;  Alimony.  It  is  set- 
tle by  authority  that  sums  awarded  as  alimony 
may  not  be  appropriated  by  an  attorney  in  payment 
for  legal  services  or  disbursements  connected  there- 
with. Alimony  is  directed  by  the  court  to  he  paid 
for  the  support  and  maintenance  of  the  wife  and 
children  and  may  not  be  appropriated  to  the  pay- 
ment of  debts  and  liabilities  disoonnected  from  neces- 
sary support  and  maintenance.^'  It  has  been  held, 
however,  tiiat,  wfawe  the  decree  of  the  court  makes 
a  final  division  of  the  property,  awarding  to  the 
party  obtaining  the  divorce  speciiQe  property  or,  in 
lieu  thereof,  a  money  judgment  representing  such 
party '8  interest  in  the  property  of  the  adverse  party, 
the  attorney  is  entitlra  to  a  lien  thereon." 

[$  389]  (c)  Bastardy  Proceedings.  A  judgment 
in  favor  of  the  proaeentrix'  in  bastfu'dy  prooeedings 

R.  Co.,  SO  N.  D.  118,  161  NW 


etc., 
879. 

41.  Wood  v.  Anders,  6  Bush  (^.) 
601:  Boogren  v.  St.  Paul  Clbr  R.  Co., 
97  Minn.  81.  106  NW  104,  114  AmSR 
691,  8  LRANS  879  and  note:  Ander- 
son v.  Itaaca  Lumber  Co.,  86  Bflnn. 
480.  91  NW  12.  891;  Mammons  v. 
Great  Northern  R.  Co.,  68  Minn.  249, 

261,  64  NW  1108  (where  the  court 
said;  'The  plaintiff  had  no  lien- 
could  not  have  any— on  the  cause  of 
action.  A  cause  of  action  for  a  per- 
sonal tort  Is  strictly  personaL  It 
is  not  in  the  nature  of  property,  in 
the  sense  that  any  one  but  the  in- 

tured  party  can  have  any  right  in  it. 
t  is  not  assignable,  and  does  not  pass 
to  tbtf  party's  representatives,  but 
dies  when  he  dies.  Hunt  v.  Conrad, 
47  Minn.  567,  60  NW  614,  14  LRA  612. 
It  acquires  the  usual  attributes  of 
property  only  when  It  passes  into 
Judgment,  and  ceases  to  be  a  mere 
right  of  action.  It  follows  that  no 
Hen  upon  It  while  it  remains  a  mere 
personal  right  of  action  can  be  cre- 
ated"); W«ler'  V.  Jersey  City.  etc„ 
R.  Co..  66  N.  J.  11.  67  A  780  faff 
68  N.  J.  Ef}.  669,  61  A  469,  S  AnnCas 
4421. 

48.  Canney  v.  Canney,  131  Mich. 
383,  91  NW  620;  Hatter  of  Bolles,  78 
App.  Div.  180,  79  NTS  530:  Branth  v, 
Branth.  10  NTS  638,  19  NTCivProc 
28;  Weill  v.  Weill,  10  NTS  627,  18 
NTCivProc  241:  Garden  v.  Garden, 
(Tenn.  Ch.  A.)  37  SW  1022.  See  also 
Hubbard  v.  BIHthorpe,  136  Iowa  269, 

262.  112  NW  796,  124  AmSR  271 
(where  it  is  said:  "The  appellant 
very  seriously  urges  that  an  attor- 
ney  can  have  no  lien  upon  alimony 
awarded  in  a  divorce  action.  This 
may  be  oonoeded  to  be  the  rule  so 
far  as  temporary  alimony  Is  con- 
cerned. In  not,' the  rule  seems  to  be 
pretty  general  that  such  a  lien  can- 
not be  had  where  temporary  support 
money  or  tenoporary  alimony  is  alons 
Involved").  But  see  Putnam  v.  Ten- 
nyson, 60  Ind.  466  (where,  however, 
the  client  assented  to  It). 

ral  The  retention  of  a  Ittad^^to 
oorttvn  as  Moailtjr  against  a  possible 
claim  upon  It  which  might  there- 
after arise  In  no  way  affects  the  hus- 
band's present  ownership,  and  the 
wife's  attorney  is  entitled  to  no  Men 
thereon.  Mooney  v.  Mooney,  29  Misc. 
707,  82  NTS  769.  7  NTAnnCas  257. 

48.  Hubbard  v.  Bllithorpe,  185 
Iowa  259,  112  NW  798,  184  AmSR  871, 


Digitized  by 


Google 


780  [6C.J.] 


ATTORNEY  AND  CLIENT 


[§§  389-391 


is  subject  to  the  lien  of  her  attorneys  for  profes- 
sional serrioes  in  obtaining  aneh  judgment.** 

390]  c  ProcMds  of  Jvdgmant.  Li  tlie  ab- 
sence of  statute,  the  lioi  of  an  attorney  on  a  judg- 
ment obtained  by  him  for  his  elient  aoes  not  ex- 
tend to  the  money  paid  to  the  client  with  the  con- 
sent of  the  attorney  or  to  property  thereafter  pur- 
chased with  that  money  and  transferred  to  an- 
other.** In  many  states,  however,  an  attorney  is 
given  by  statute  a  lien  upon  his  client's  cause  of 
action  which  attaches  to  the  proceeds  of  a  jud^ent 
in  whosesoever  hands  they  may  come.*'  This  is  in- 
dependent of  and  in  addition  to  his  common-law  or 
retaining  lien  upon  any  property  of  his  elient  which 
may  come  into  bis  possession  in  the  course  of  his 
employment.*'  Such  a  statute  creates  a  lien  in  favor 
of  an  attorney  on  his  client's  cause  of  action  in 
whatever  form  it  may  assume  in  the  course  of  the 
litigation  and  enables  him  to  follow  the  proceeds 

44.  Costlgan  v.  8t«wart,  T<  Kan. 
368,  91  P  83,  11  L.RANS  S80  and  note; 
Taylor  v.  Stull,  79  Nebr.  295.  297,  112 
NW  577  (where  the  court  Bald:  "It 
la  earnestly  contended  on  behalf  of 
the  appellee  that  a  Hen  wtll  not  at- 
tach to  Buch  Judgment,  for  the  reason 
that  the  money  does  not  belong  to  the 
plaintiff  In  the  action;  that,  while 
the  Judarment  is  nominally  In  her 
favor,  ane  is  In  fact  a  trustee  and 
receives  and  holds  the  money  in  trust 
for  the  support  of  the  bastard  child. 
With  this  contention  we  cannot  whol- 
ly agree.  It  is  doubtless  true  that  In 
a  measure  she  acts  in  a  trust  ca- 
pacity, and  the  Judgment  awarded  In 
such  ease  Is  largely  for  the  benefit  of 
and  for  the  support  of  the  bastard 
child.  But  the  mother  In  such  pro- 
ceeding has  a  beneficial  Interest  In 
the  judgment.  She  is  liable  for  the 
support  of  her  child,  and  to  the  ex- 
tent that  she  recovers  from  the  fa- 
ther her  burdens  are  lessened.  She 
Is  also  vested  with  the  authority  to 
brlUK  the  action  In  her  own  name. 
She  Is  the  one  to  whom  the  money  Is 
paid.  She  la  the  <Hie  who  receives  the 
money  and  discharges  the  - Judgment 
when  paid.  She  Is  the  one  who  has 
the  right  to  use  and  disburse  the 
money  for  the  support  of  the  child. 
So,  she  does  not  act  wholly  In  a 
trust  capacity  In  the  Institution  and 
recovery  of  a  judgment  in  such  pro- 
ceeding. But.  even  if  It  should  be 
held  that  she  acts  entirely  In  a  trust 
eapaolty,  still  we  do  not  think  that 
would  deprive  an  attorney  of  his 
right  to  a  Hen  on  a  judgment  In  such 
proceeding"). 

4B.  U.  S. — Coe  V.  Alabama  East, 
etc.  H.  Co..  6B  Fed.  ». 

Oa. — ^Whittle  v.  Newman,  S4  Ga. 
877. 

La. — Luneau  v.  Edwards,  39  La. 
Ann.  876.  «  S  24. 

HIsa. — Stewart  v.  Flowers.  44  Hlaa. 
518.  7  AmR  707. 

N.  T.— Goodrich  v.  McDonald.  113 
N.  T.  167.  19  NB  649  [rev  41  Hun 
335]  (where  It  was  held  that,  prior 
to  c  642  N.  T.  L.  [1879],  an  attor- 
ney's lien  was  upon  the  judgment 
simply  and  was  enforceable  through 
the  control  which  the  courts  have 
of  their  judgments  and  records  and 
by  means  of  their  own  process:  that, 
after  the  money  had  been  paid  with 
his  consent  to  his  client,  the  attor- 
ney had  no  lien  upon  It  or  upon 
property  thereafter  purchased  with 
that  money  and  transferred  to  a  third 

I arty);  Heavy  v.  Clark,  9  NTS  216, 
S  ifrCivProc  272.  ' 
*?•..         statutory  provisions,  es- 
pecially N.  T.  Code  cTv.  Proc.  |  66; 


into  the  hands  of  third  parties  without  ngard  to 
any  settlement  before  or  after  judgnwnt.**  Henoe 
any  money  in  the  haads  of  an  administrator  u»- 
plieable  to  a  judgment  zeeovered  against  the  de- 
ceased is  money  in  the  hands  of  a  tiard  persoo  to 
which  the  lien  of  an  attorney  recovering  said  judg- 
ment attaches.**  Any  property  right  whieh  & 
judgment  secured  or  protected  or  enforced  may  be 
called  the  proceeds  of  the  judgment  and  ia  therefore 
subject  to  the  lien."*>  If,  however,  the  client's  claim 
or  cause  of  action  is  merged  in  a  judgment,  there  is 
nothing  for  the  lien  to  attach  to  except  the  judg- 
ment or  its  proceeds."^  No  lien  can  arise  where 
there  have  been  no  "proceeds."'' 

[(  391]  d.  lAnd.  In  the  absence  of  statute"  or 
of  special  agreement,^  the  general  rule  is  that  an 
attorney  has  no  lien  on  the  land  of  his  client,  where 
he  has  successfully  prosecuted  a  suit  to  establish  the 
title  of  his  client  thereto,"'  or  on  land  reeovez«d  in 


and  Texas  v.  White,  lO  Wall.  (TJ  S.> 
483,  19  L.  ed.  992;  Higley  v.  White 
102  Ala.  604,  16  S  J41;l'orter  v" Haiv 
J^'VJi*  Hoffman  v.  Vallejo, 

^JS**"  y-  Archsr.  K  Fla. 
438;  May  ▼  Sibler,  69  Oa.  18^;  Tar- 
borough  V.  Lumpkin,  62  Oa.  280;  Uor- 


rlson  Ponder,  45  Ga.  167;  Joseph  v. 
Lapp,  78  SW  1119,  25  KyL  1875; 
laom  V,  Bell,  7  KyL  589;  L.iw«on  v. 
Missouri,  etc,  Tel.  Co.,  ITS  Mo.  A- 
124.  164  SW  13S;  Matter  of  Heln- 
shelmer.  169  App.  Plv.  33.  113  NTS 
896;  Matter  of  Gates.  51  Ajiii.  Dlv. 
3 BO,  64  NTS  1050;  Wrlpht  v.  DUfleld, 
2  Baxt.  (Tenn.)  21S;  Fitzgerald  v. 
Irby,  99  Va.  81.  S7  SE  777. 

[a]  lb  Xowa^  under  Code  {  821 
giving  an  attorney  a  Hen  for  com- 

fiensatlon  on  money  due  to  his  client 
n  the  hands  of  the  adverse  party  and 
providing  that  the  lien  may  be  made 
effective  against  the  judgment  debtor 
by  entering  a  notice  of  Hen  In  the 
judgment  docket,  (1)  an  attorney 
filing  a  notice  of  a  Hen  on  a  Judg- 
ment acquires  a  Hen  which  continues 
against  money  paid  by  the  judgment 
debtor  to  the  clerk  In  discharge  of 
the  Judgment  on  condition  that  he 
sliall  pay  to  the  attorney  the  amount 
to  which  he  Is  entitled  as  compensa- 
tion. Hubbard  v.  BHlthorpe,  135 
Iowa  359.  112  NW  796,  124  AmSR  271. 
(2)  Such  section  gives  an  attorney  a 
Iten  for  services  rendered  on  the 
money  due  from  the  adverse  party, 
and  not  on  the  Judgment  recovered, 
nor  for  the  proportion  of  the  recov- 
ery stipulated  in  a  contract  between 
attorney  and  client.  Gibson  v.  Chi- 
cago, etc,  R.  Co.,  128  Iowa  665,  98 
NW  474. 

[b]  In  Vew  TMfc,  under  Code  Civ. 
Proc.  i  66,  (1)  an  attorney  procuring 
Judgments  which  are  sold  by  his 
client's  assignee  has  a  Hen  on  the 
proceeds  realised  therefrom,  since 
such  sum  constitutes  proceeds  of  the 
Judgment.  Matter  of  Gates,  61  App. 
Dlv.  360,  64  NTS  1050,  81  NTClvProc 
88.  (2)  The  attorneys  for  a  stock- 
holder In  suits  brought  on  behalf  of 
all  the  stockholders  against  certain 
directors  of  a  corporation  to  compel 
them  to  account  for  and  to  pay  over 
to  the  corporation  the  amount  of  Il- 
legal dividends  declared  and  paid  by 
them  from  the  capital,  as  a  result 
of  which  defendants  paid  over  a  large 
sum  to  the  corporation,  are  entitled 
to  a  Hen  on  such  fund  for  their  serv- 
ices. Helghan  v.  American  Grass 
Twine  Co..  1S4  Fed.  346.  88  CCA  124. 

[c]  b  a  foTsdosor*  soit,  wbsn 
laad  la  sold  to  satisfy  a  jndgmsnt 
and  Is  bought  in  by  the  complainant, 
his  solicitor  has  a  Hen  theretm  for 
his  fees.  Porter  v.  Hanson,  86  Ark. 
691:  Gray  v.  Denhaltar.  IT  Utah  818, 
63  P  976. 

 [d]    Sals  of  atteeksd  viepsrtr.— 

Where  a  party  Intervenes  tn  an  at- 
tachment proceeding,  and  claims  the 
attached  property,  and  nltlmately 
obtains  an  order  and  a  ludgment  for 
the  recovery  of  the  same  or  Its  value, 
the  property  having  In  the  meantime 
been  converted  Into  money  on  the 
court's  order  and  the  proceeds  being 
in  the  hands  of  the  attaching  party, 
and  where  the  attorney  for  the  inter- 


vening party  claims  and  gives  doe 

notice  of  an  attorney's  Men,  the  fund 
In  the  hands  of  the  attaching  parly 
arising  from  the  sale  of  the  attached 
property  becomes  subject  to  the  at- 
torney's Hen  claimed,  Noftzger  T. 
Moffett.  63  Kan.  364,  66  P  670. 

47.  Matter  of  Heinsbelmer,  ISI 
App.  Dlv.  S3.  148  NTS  895. 

48.  Barry  v.  Third  Ave.  R-  Co..  81 
App.  Dlv.  643,  84  NTS  830:  Matter  of 
Tlerney,  88  Misc.  347,  ISl  NTS  072. 

49.  Matter  of  Tieruey,  88  Hist 
347,  151  NTS  978. 

50.  Matter  of  Jones,  76  Hlsc  331, 
136  NTS  819. 

Bl.  Matter  of  Jones,  76  Hlsc  331, 
186  NTS  819. 

S9.  Matter  of  Hasbrouck.  158  App. 
Dlv.  894,  138  NTS  820;  Matter  of  mr. 
79  Misc.  118,  139  NTS  729  (holding 
that  an  attorney's  lien  may  not  be 
enforced  against  real  estate  which  is 
the  subject  of  a  certiorari  proceed- 
ing upon  the  theory  that  such  real 
estate  Is  the  "proceeds  thereor'). 

as.    See  Infra  this  section  note  61. 

84.  Smith  V.  Young,  63  111.  210; 
Kilboume  v.  Wiley.  124  Mich.  370. 
83  NW  99;  Fettinglll  v.  RIos,  4  Porto 
Rico  Fed.  649. 

[a]  Xaad  •Taoomsd'*  tai  m^it^ 
Under  an  agreement  with  a  client 
that  an  attorney  shall  have  a  Hen  far 
his  fee  upon  whatever  land  may  be 
"recovered"  In  certain  snlti^  the  at- 
torney is  entitled  to  a  lien  on  all 
land  the  title  to  which  becomes  vest- 
ed in  the  client  as  the  result  of  the 
suits,  although  it  is  not  actually  re- 
covered therein.  Wllloughby  v.  Mae- 
kall,  6  App.  <D.  C.)  162  fair  167  U.  S. 
681,  17  set  964.  42  U  ed.  328]. 

58.  Ala. — Carroll  v.  Draaghon,  1S4 
Ala.  430.  46  S  919;  Kelly  v.  Horsely, 
147  Ala.  SOS.  41  S  908;  Higley  v. 
White.  102  Ala.  604,  16  8  141:  Mo- 
Wllllams  V.  Jenkins.  72  Ala.  480: 
McCullough  V.  Floumoy.  69  Ala.  189; 
J^e  V.  Winston,  68  Ala,  402. 

Ark. — Hanger  v.  Fowler.  20  Ark. 
667  (authorities  extensively  re- 
viewed). 

111. — Humphrey  v.  Browning,  46  HL 
476,  96  AmD  446. 

Iowa. — Keehn  v.  Keehn.  115  Iowa 
467,  88  NW  967. 

Kan. — Holmes  v.  Waymlre.  78  Kan. 
104,  84  P  668,  8  AnnCas  624  and  note. 

Ky.— Rowe  v.  Pogle,  88  Ky.  l*Sw 
10  SW  426.  10  KyL  688,  8  LRA  7«S: 
Cglnton  V.  Rusk,  S  Kyi.  689.  11  &- 
Op.  637;  Reld  v.  Punch.  2  KyL  «. 
10  Ky.  Op.  926. 

Mich.— Taylor  V,  Toung.  66  Mich. 
286.  28  NW  799. 

Mlsa — ^Martin  v.  Harrington,  BT 
Miss.  208;  Stewart  v.  Flowery  ** 
Hlsa  613,  7  AmR  707  (authorities  ex- 
tensively reviewed). 

N.  T.— Matter  of  Scheier.  159  Aw. 
Dlv.  861,  144  NTS  882  [aft  211  H.,T. 
648  mem.  106  NB  1099  mem]  (hoW- 
Ing  that  under  Code  Civ.  Proa  t  **• 
now  Judiciary  Law  1  476,  an  aUor- 


?^r  la*Mr  oases,  developmssts  and  ekaafsg  In  the  law  see  cumulative  Annotations,  same  title. 
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ATTOHNET  AND  CLIENT 


[6C.J.]  781 


an  action  of  ejectaient  proseeated  by  him,"  or  on 
land  the  right  and  title  to  wfaioh  he  has  defended 
sueeeaafDlly  against  an  unjust  claim  or  an  unwaiv 
ranted  attempt  to  subject  it  to  an  alleged  lien  or 
liability."'  In  Tennessee,  however,  the  rule  is  others 
wise.**  But  even  there  it  is  said  that  an  attorney 
has  no  lien  upon  a  debtor's  real  estate  until  it  is  sold 
and  the  sale  confirmed  fw  his  client's  benefit."'  If  a 
judgment  or  decree  for  money  has  been  rendered  in 
a  cause,  and  real  estate  has  been  condemned  to  a  sale 
for  its  satisfaction,  a  Hen  may  be  declared  on  the 
decree,  and  made  operative  on  the  proceeds  of  the 
sale  of  the  land.'**  Moreover  a  court  of  equity  will 
follow  such  a  fund  as  far  as  it  can  be  traced,  and 
raiforce  the  attorney's  lien  against  any  property  in 
which  it  m^  have  been  invested.'*   In  a  number  of 


the  states  statutory  provisions  have  been  passed 
changing  the  common-law  role,  and  where  this  is 
true  the  lien  exists  in  favor  of  the  attorney,  aa  well 
afcaanst  land  as  against  other  property."'  But  it  is 
distinctly  established  that  it  does  not  apply  to  prop- 
erty defended  for  the  oUent;  the  statutes  generally 
providing  a  lien  only  on  "recovery."*' 

[i  392]  %.  Property  Exempt  from  Ezecatlon. 
The  fact  that  property  is  exempt  from  execution 
does  not  relieve  it  from  the  lien.'^ 

393]  f.  Money  or  Fund— (1)  In  OeneraL  In 
addition  to  the  lien  which  an  attorney  haa  on  money 
belonging  to  bia  client  which  comes  into  bis  pos- 
session "  statutes  quite  commonly  give  an  attorney 
a  lien  on  money  due  his  client  in  the  hands  of  the 
adverse  party."  Such  lien  does  not  extend  to  money 


ney   repreaentlnar  an   owner  whoM 

firopertr  Is  being  condemned  for  pub- 
ic purposes  does  not  obtain  a  lien 
on  the  land  Itself  but  upon  his  cli- 
ent's claim  or  right  to  the  award); 
Matter  of  Ely,  79  Misc.  118,  139  NTS 
729  (holding  that  under  Judiciary 
Iaw  i  475,  an  attorney  may  not  en- 
force a  lien  against  real  estate  which 
has  been  the  subject  matter  in  a 
certiorari  proceeding  to  review  the 
assessment  of  tbe  real  estate  for 
taxation);  Orlgg  v.  McNulty,  6  Misc. 
334,  25  NY8  504  (an  attorney  repre- 
senting a  landowner  in  condemna- 
tion proceedings  has  no  Hen  on  the 
land  Itself). 

Or. — Steams  v,  Wollenberg,  51  Or. 
88.  94,  92  F  1079,  14  LRANS  1095 
[quot  Cyc]. 

R.  I. — Cosaens  v.  Whitney,  3  R.  I. 
79. 

Vt. — Smalley  v.  Clark.  22  Vt.  598. 
W.   Va. — McCoy  v.  McCoy.  36  W. 
Va.  772.  15  SB  973:  Hogg  v.  Dower, 
3G  W,  Va.  200,  14  SB  995;  Fowler  v. 
L.ewlB.  36  W.  Va.  112,  14  SB  447. 

See  Wood  v.  Hughes,  188  Ind.  179, 
37  NB  688:  Pettlngfll  v.  Rlos,  4 
Porto  Rico  Fed.  649. 

aa.    Higley  V.  White,  102  Ala.  604, 
16  S  141;  Humphrey  v.  Browning,  46 
111.  476,  96  AmD  446;  Martin  v.  Har- 
rington, 67  Miss.  208,  209  (where  the 
court  said:    "The  appellants*  counsel 
cite  no  authority  in  which  a  Hen  on 
real   estate,  recovered  through  the 
efforts  of  an  attorney.  Is  recognised. 
Our  own  researches  have  led  us  to 
only  two.    The  first  Is  Barnesley  V. 
Powell,   Ambl.    192,   27   Reprint  63. 
In    that  case,  although  Lord  Hard- 
wlcke  stated  In  general  terms  that 
an  attorney  recovering  an  estate  for 
his  client  was  entitled  to  a  lien  on 
it  for  his  costs,  yet  he  allowed  the 
lien  expressly  on  the  ground  that  tbe 
client  w&s  a  lunatic,  that  his  com- 
mittee had  a  lien  on  the  estate  for 
expenses  Incurred  In  the  litigation, 
and  that  the  attorney  was  entitled  to 
t>e    subrogated   to   this   lien   of  the 
committee.    The  other  case  Is  Wilson 
V.  Hood,  8  H.  A  C.  148,  In  which  tbe 
lien    was  enforced  In  virtue  of  an 
Sn^llsh  statute  expressly  authoris- 
ing   it.    Neither  of  these  cases  is, 
therefore,  authority  for  the  Hen  here 
claimed"). 

ST.  Higley  v.  White,  102  Ala.  604, 
15   S  141. 

S8.  McLean  v.  Lerch,  105  Tenn. 
693.  58  SW  640;  Grant  v.  Lookout 
Mountain  Co.,  93  Tenn.  691,  28  SW 
90,  27  LRA  98;  Cunningham  v.  Mc- 
Grady.  S  Bax^t.  (Tenn.)  141;  Vaughn 
V.  Vaughn,  12  Heiak.  (Tenn.)  472; 
Pericles  V.  Perkins,  9  Helsk.  (Tenn.) 
95:.  :^Unt  T.  McClanahan.  1  Helak. 
<Teiiil.)  60S;  Hill  v.  Hill,  (Tentt^Ch. 
A.>  SW  209;  Brown  v.  Blgldjr.  » 
%enn.  Ch.  818. 

O*-  Perkins  t.  Perkins,  9  Belsk. 
fXeiin.)  95. 

ra.1  Attomsrs  wlui  rsoslvs  th* 
M.oe'— *a  ^  laod  sold  by  virtus  of  a 
decree  for  tbe  payment  of  a  defend- 
ant's debts,  after  payment  of  such 
^«l>tA  ur«  entitled  to  retain  as  much 


of  the  surplus  as  is  due  them  for 
professional  services  rendered  In  the 
case.  Read  v,  Bostich,  t  Humphr. 
(Tenn.>_321. 

aOi  Higley  v.  White,  102  Ala.  604, 
16  B  141;  Chapman  v.  Bneed,  17  Tex. 
428. 

[a]  Ikaad  sold  I&  aatlafaaUomjmT- 
ehassfl  by  flUaast.— In  Porter  v.  Han- 
son. 36  Ark.  691,  It  was  held  that  If. 
In  satisfaction  of  a  Judgment  for 
money,  the  client  purchases  land  sold 
to  satisfy  It  the  attorney's  lien  at- 
taches to  the  Jand. 

61.  Skinner  v.  Busse,  S8  HIsc.  266, 
77  NTS  660,  11  NTAnnCaa  156; 
Loofbourow  V.  Hicks,  24  Utah  49,  66 
P  602.  55  LRA  874;  FltsgeraM  V. 
Irby,  99  Va.  HI,  37  .SB  777. 

63.  Greenlee  v.  Rowland,  85  Ark. 
101,  107  RW  193;  McCain  v.  Portls, 
42  Ark,  402;  Lane  v.  Hallum,  38  Ark, 
SS5;  Mcintosh  v.  Bach,  110  Ky.  701, 
62  SW  515;  West  v.  Bacon,  13  App. 
Dlv.  371,  43  NYS  206  [mod  164  N,  Y. 
425.  58  NE3  522];  O'Flvnn  v.  Mlddle- 
tOn,  5  Ont.  L.  621,  2  OntWR  279. 

In  Colorado,  under  Gen.  St. 
t  wliich  provides  that  attorneys 
"eh.Tll  have  a  lien  upon  any  money  or 
property  In  their  hands,  or  upon  any 
judgment  they  may  have  attained 
[obtalnedl  belonging  to  any  client, 
for  any  fee  or  balance  of  fees  due, 
or  any  professional  service  rendered 
by  them  In  any  court  of  this  state; 
which  said  Hen  may  be  enforced  by 
the  proper  dvll  action,"  a  decree 
awarding  to  a  complainant  In  an  ac- 
tion an  Interest  In  certain  land  Is 
subject  to  a  Hen  In  favor  of  his  at- 
torneys; such  lien  would  attach  to 
the  Interest  in  the  land,  but  not  so 
as  to  affect  a  bona  fide  purchaser 
without  notioa.  Fillmore  t.  Wells, 
10  Colo.  228,  210,  IB  P  S42,  1  AmSR 
667. 

Ch]  &i  OMECia  the  right  to  an  at- 
torney's Hen  Is  conferred  by  I  2814 
of  the  civil  code.  (U  The  lien  pro- 
vided for  in  paragraphs  3  and  4  does 
not  arise  unless  there  has  been  a 
Judgment  rendered  in  favor  of  the 
client,  in  which  property,  either  real 
or  personal,  is  recovered.  Hodnett 
V.  Bonner,  107  Oa.  452,  33  SB  416; 
tJery  v.  Usry,  64  Ga.  679.  (2)  Land 
purchased  by  a  mortgagor  In  fore- 
closure proceedings  Is  "recovered" 
within  the  meaning  of  the  statute. 
Hooten  T.  Denmark,  86  Ga.  678,  11 
SB  861.  (8)  An  appHcatlon  for  the 
setting  apart  and  the  valuation  of  a 
homestead  Is  not  a  suit  for  money, 
nor  for  the  recovery  of  real  or  per- 
sonaL  property.  Haygood  v.  Dannen- 
berg  Co.,  102  Ga.  24,  29  3^  293.  (4) 
Paragraph  6  of  the  sectlQn  'gives  to 
attorneys  at  law  who''  successfully 
defend  suits  for  property  ' either  real 
or  personal,  a  Hen  upon  ine  property 
involved  In  the  suit  thus'  successfully 
defended.  Hodnett  v.  Bonner,  supra; 
Lovett  v.  Hoora,  98  Oa.  158,  26  SB 
498:  Strohecker  y.  Irvine,  76  Ga.  <39. 
2  An^R  <2:  Pry  v.  Calder,  74  Oa.  7. 

68.  Ala.— Lee  v.  Winston,  68  Ala. 
402;  Hlnson  v.  Oambte,  66  Ala.  606. 
'  Ark. — Oreer  t.  Ferguson,  66  Ark. 


824,  19  SW  9««:  Hershy  v.  Du  Val. 
47  Ark.  86,  14  SW  469. 

Ky. — Forrester  V.  Howard,  124  Ky. 
216.  98  SW  984,  p9  KyL  376,  124  Am 
SR  394:  Lytle  T.  Bach,  98  SW  608,  29 
KyL  424;  Thompson  v.  Thompson,  66 
SW  457,  23  KyL  1535;  Wilson  v. 
House,  10  Bush  406:  Greenhlll  v. 
Bowling,  18  KyL  495;  Eglnton  v. 
Rusk,  f  KyL  128,  11  Ky.  Op.  637. 

8  S  669, 

N,  T. — Morey  v.  Schuster,  169  App. 
Dfv.  602,  145  NTS  258  [rev  si  Misc. 
615,  142  NTS  10fl4  (mod  1H2  App. 
Div.  924  mem,  146  NYS  1101  mem, 
and  reh  den  148  NYS  1131  niem)]. 

Oh. — Goslln  V.  Campbell,  7  Oh.  Dee. 
(Reprint)  4rie.  3  CIncI.Bul  369. 

Or. — Stearns  v.  Wollenberg,  61  Or. 
SB,  94,  92  P  1079,  14  LRANS  1096 
[<luol  CycJ. 

Tenii.—Kelth  v.  Fltzhush.  16  Lea 
49;  Oarner  v.  Garner,  1  Lea  29. 

Ont. — -Tremeear  v.  Liiwrence.  80 
Oni.  137. 

[a]  Where,  pending  tbe  SBlt,  the 
complainant  buys  from  defendant  the 
land  in  controvarsy,  taking'  hla  deed 
With  full  covfnants,  and  conveys  to 
defendant  other  lands  in  exchange, 
the  solicitors  of  defendant  are  not 
entitled  to  a  lien  on  the  land  so  oon- 
veyed  by  defendant  to  the  eomblaln- 
ant  for  their  fees.  Sharp  Aelds, 
6  Lea  (Tenn.)  326. 

[b]  2>efsatlng-  the  Mtsmptsd  V». 
bate  of  a  wUl  has  been  held  to  be  a 
recovery  of  land  for  the  heirs.  John- 
son  V.  Breckinridge,  4  KyL  994. 

[c]  Xn,  Osorgla  the  rule  is  other- 
wise by  statute.  See  supra  note  62 
tb]  (4). 

M,  Strohecker  Irvine,  76  Oa. 
689,  2  AmSR  62. 

W,  See  Infra  i  396. 

68.  Iowa. — Olbson  v.  Chicago,  etc., 
R.  Co.,  132  Iowa  666,  98  NW  474; 
Ward  V.  Sherbondy,  96  Iowa  477,  65 
NW  413;  Smith  v.  Chicago,  etc.,  R. 
COj.  66  Iowa  720,  10  NW  244. 

Kan. — ^Anderson  v.  Metropolitan 
St.  R.  Co.,  86  Kan.  179.  119  P  379; 
Noftzger  v.  Moffett,  63  Kan.  364,  65 
P  670;  Hentig  v.  Southwestern  Mut. 
Benev.  Assoc.,  45  Kan.  462,  26  P  878. 

Nebr. — Gordon  v.  Hennlngs,  89 
Nebr.  252,  131  NW  228;  Zentmlre  v. 
Bralley,  89  Nebr.  158,  130  NW  1047. 

N.  J.— Braden  v.  Ward.  42  N,  J.  L. 
618. 

N.  D.— Clark  v.  Sullivan,  3  N.  D. 
280.  55  NW  733. 

Tex. — Casey  v.  March,  30  Tex.  180; 
Able  V.  Lee,  6  Tex.  427. 

[a]  Vonsy  In  ths  lumds  of  the  ad- 
Tsrse  party'  (1)  within  the  meaning 
of  this  provision  tv  something  more 
than  a  mere  debt  from  such  party  to 
the  client  of  the  attorney  who  claims 
the  Hen.  On  the  contrary,  'money'  in 
his  hands  means  some  specific  funds 
which  have  actually  come  Into  his 
IKtssesslon  as  custodian  or  trustee, 
and  to  obtain  which  the  action  or 
suit  Is  brought."  In  re  Scoggin,  21  F. 
Cas.  No.  12^11.  6  Sawy.  649,^61.  (2) 
So  a  mere  debt  due  by  the  adverse 
party  to  the  attorney's  client  is  not 


Digitized  by  VjOOQIC 


782  [6C.J.] 


ATTORNEY  ASD  CLIEXT 


[§§  39S-394 


in  the  bands  of  a  third  person."  Uoreover  an  at- 
torn^ can  assert  a  lien  to  a  fund  only  by  reason 
of-  hie  claim  i^ainat  his  own  elientf  and  Us  claim 
upon  the  fnnd  can  be  no  greater  than  that  whieh 
hu  own  client  has.** 

[4  394]  <2)  Fond  in  Custody  or  Control  of 
Court.**  While  there  is,  strictly  speaking,  no  lien 
on  any  fund  which  ia  within  the  custody  or  control 
of  the  court  yet,  where  a  fund  ia  brought  into 
a  court  of  equity  through  the  services  of  an  attor- 
ney who  looks  to  that  alone  for  his  compensation. 


he  is  regarded  as  the  equitable  owner  of  the  fund  to 
the  extent  of  the  reasonable  valne  of  his  servieea, 
and  the  court  administering  the  fund  will  interrene 
for  his  protection  and  award  him  a  reasonable 
compensation  to  be  paid  out  of  it.'^  In  such  a  ease 
the  court  may,  of  itself  or  through  an  auditor,  de- 
termine the  amount  of  the  fee  without  a  reference  to 
a  jury.'*  This  so-called  lioi  eztrads,  however,  only 
to  that  part  of  the  fund  whieh  belongs  to  those 
parties  whose  interests  he  has  represented  in  the 
suit."    It  muBt  also  always  appear  that  the  serr- 


withln  the  statute,  and  no  Men  can 
be  acquired  upon  it  for  the  compensa- 
tion of  the  attorney.  In  re  ScogKin, 
21  P.  Cas.  No.  12.611,  6  Sawy.  549; 
Thomson  t.  Findlater  Hardware  Co.. 
(Tex.  Civ.  A.)  156  SW  301. 

fb]  Moaajr  abMlvUlT  pajuU*. — 
"If  It  be  conceded,  for  the  purpose  of 
this  case,  that  the  statute  under  con- 
sideration should  be  so  construed  as 
to  give  an  attorney  a  Hen  on  all  the 
money  In  tbe  hands  of  the  adverse 
party,  which  will  be  absolutely  pay- 
able in  the  future,  no  lien  can  be 
established  in  this  case,  because,  un- 
der the  occupying  claimants  statute, 
any  claim  that  may  Anally  be  estab- 
lished is  not  absolutely  payable  In 
money."  McCormick  v.  Dumbarton 
Realty  Co..  16<  Iowa  692.  694.  187 
NW  943. 

[c]  IB  mnitif  ftts,  under  Qen.  St. 
<18»4>  f  6194,  providing  that  an  at- 
torney shall  have  a  lien  for  services 
on  the  papers  in  his  possession  and 
on  a  Judgnient,  an  attorney  has  a  Hen 
on  funds  Id  the  bands  of  an  adverse 
party  where  it  has  been  duly  per- 
fected by  proper  notice,  and  oefore 
payment,  which  should  be  enforced 
In  the  action  In  which  the  services 
wers  rendered.  Welcher  v.  Carglll, 
86  Minn.  271,  90  NW  402. 

6T.  Phillips  V.  Hogue,  63  Nebr. 
192,  S8  NW  180;  Quakertown,  etc-  R. 
Co.  V.  auarantorr,  etc.,  Indemn.  Co.. 
206  Pa.  S60,  56  A  lOSS.  But  see  su- 
pra I  390. 

[a]  topropzlatloaa  fat  hands  of 
state  onaaL — It  cannot  extend  to 
money  in  the  bands  of  a  state  offi- 
cer, appropriated  by  the  legislature 
to  a  particular  purpose.  State  v. 
Hoore,  37  Nebr.  607,  65  NW  1078,  66 
NW  164. 

68.  Mooney  v.  Mooney,  29  Misc. 
707,  62  NTS  769,  7  NTAnnCaa  267. 

[a]  Tor  Instano*.  where  the  at- 
torney for  a  divorced  wife  secured 
an  order  requiring  the  husband  to 
deposit  one  third  of  the  surplus  aris- 
ing from  a  foreclosure  sale  of  his 
property  with  the  chamberlain  to 
secure  her  right  of  dower,  and  also 
to  deposit  a  sum  to  secure  the  pay- 
ment of  alimony,  he  is  not  entitled 
to  a  Hen  on  such  funds  for  his  serv- 
ices, the  funds  not  being  the  prop- 
erty of  his  client.  Mooney  v.  Mooney, 
29  Misc.  707,  62  NTS  769,  7  NTAnn 
Cas  267. 

ee.   Attonwr's  ism  out  of  fnsd 

see  also  generally  Bankruptcy  [6  Cyc 
389];  Creditors*  Suits  [12  Cyc  601; 
Executors    and    Administrators  tl8 


Cyc'  278.  1136];  Insolvency  [22  Cyc 
1361];  Mortgages  [21  Cyc  1601,  17811; 
Partition  [30  Cyc  2981;  Receivers  [34 


Cyc  463];  Trusts  [39  C?yc  480.  607]. 

TO.  U.  S. — Cain  v.  Hockensmlth 
Wheel,  etc.,  Co.,  167  Fed.  992;  U.  S. 
v,  Boyd,  79  Fed.  868;  Pennsylvania 
Finance  Co.  v.  Charleston,  etc.,  R. 
Co.,  46  Fed.  426. 

Mo.— Kersey  CrUtLir,  173  Ho.  560, 
76  SW  481. 

N.  T.— Atlantic  Sav.  Bank  v.  Hller. 
3  Hun  209;  Matter  of  Lambereon,  63 
Barb.  297;  Matter  of  Hoyt.  12  NTCiv 
Proc  208,  5  Dem.  Surr.  432. 

N.  C. — ^Mordeoal  v.  Devereux,  U 
N.  C.  673. 

Pa. — Quakertown,  etc^  R.  Co.  v. 
Ouarantora'  Liability  Indemn.  Co.. 
206  Pa.  350,  66  A  1033;  Dubois*  APP-. 
38  Pa.  231,  80  AmD  478;  Irwin  v. 
Workman,  3  Watts  367. 


W.  Va. — Fowler  v.  LiSwis,  S6  W. 
Ta.  112.  14  SE  447. 

71.  U.  S. — Buell  V.  Kanawha  Lum- 
ber Corp.,  201  Fed.  762;  Colley  v. 
Wolcott,  187  Fed.  696,  109  CCA  425: 
Bray  v.  Staples,  180  Fed.  321,  103 
CCA  451;  Edwards  v.  Bay  State  Gas 
Co..  172  Fed.  971;  Jefferson  Hotel  Co. 
v.  Brumbaugh,  168  Fed.  867.  94  CCA 
279;  In  re  Baxter.  154  Fed.  22,  88 
CCA  106;  In  re  Rude.  101  Fed.  805; 
Tuttle  v.  Claflin,  86  Fed.  964;  U.  S. 
V.  Boyd.  79  Fed.  858;  Adams  v.  Keh- 
lor  Milling  Co.,  88  Wd.  281;  Ex  p. 
Plltt,  19  F.  Cas.  No.  11.228,  2  Wall. 
Jr.  46S  (where  the  court  observed: 
"We  have  no  doubt  of  the  power  of 
the  court,  where  a  fund  is  within  Its 
control,  ...  to  take  care  of  the 
rights  of  the  solicitors  who  have 
claims  against  It,  whether  for  their 
costs,  technically  speaking,  or  their 
reasonable  counsel  fees,  we  can  re- 
gard  them  in  no  other  light  than  as 
meritorious  assignees  of  a  part  inter- 
est; and  they  are  so  regarded  tei  the 
English  chanceiT^  The  prbicipla  and 
the  rule  are  fully  aatabllshed  in  that 
country"). 

Oa. — ^Merohanta'  Nat.  Bank  v.  Arm- 
strong, 107  Qa.  479,  33  SB  473. 

Iowa. — Lomack  Home  for  Aged, 
etc.  v.  Iowa  Mut,  Tornado  Ins.  Assoc., 
166  Iowa  728,  133  NW  726. 

Md. — Bauemschmldt  v.  Bauem- 
•chmidt.  101  Md.  148,  60  A  437. 

Mo.— Walt  V.  Atchison,  etc.,  R.  Ca, 
204  Mo.  491,  103  SW  60. 

Nebr.— In  re  Crelghtoo,  OS  Nebr. 
»0.  139  NW  827. 

N.  Y.— In  re  Snyder.  190  N.  Y.  66, 
82  NE  742.  12S  AmSR  SSS,  14  LRANS 
1101,  IS  AnnCas  441;  Bernstein  t. 
Traverso,  82  Mlac.  411,  142  NTS  1091. 

Or.— Ford  v.  Qllbert.  44  Or.  269.  76 
P  138. 

Pa. — Quakertown,  etc„  R.  Co.  v. 
Ouarantore'  Liability  indemn.  Co., 
206  Pa.  350.  66  A  1033;  MoKelvy's 
App.,  108  Pa.  616;  Spencer's  App.,  6 
Pa.  Cas.  488,  9  A  &8S;  In  re  Belcher, 
13  Pa.  Dist.  327. 

S.  C. — OHver  v.  South  Carolina  In- 
ter-State, etc.,  Exposition  Co.,  68  S. 
C.  568.  4?  SE  988;  Hand  v.  Savannah, 
etc..  R.  Co..  21  S.  C.  162. 

Tenn. — Brlstol-Ooodson  IHectrlc 
Light,  etc..  Co.  V.  Bristol  Oas,  etc., 
Co..  99  Tenn.  371,  42  SW  10;  Blount 
County  Bank  r.  Smith,  (Ch.  A.)  48 
SW  296. 

W.  Va. — ^Weigand  v.  Alliance  Sup- 
ply Co.,  44  W.  Va.  138.  28  SE  803. 

Eng. — In  re  Graydon,  [1896]  1  Q. 
B.  417;  In  re  Wright,  [1901]  1  Ch. 
317;  In  re  Born,  [1900]  2  Ch.  433. 

Can.—Bell  v.  Wright,  24  Can.  9.  C. 
656. 

Man. — Valentinuzsi  v.  LenardunI, 
16  Man.  121;  Leaoock  v.  McLaren,  9 
Man.  599. 

Ont. — Warden  v.  Trenoutb,  8  Ont 
Pr,  142. 

[a]   B—ea  for  — "There  are 

i^ell-denned  cases  In  which  a.  court 
of  equity  may  property  determine  the 
amomit^f  eompensatloi)  to  which  so- 
licitors Are  entitled,  and  order  Its 
payment  from  funds  under  the. Con- 
trol of  the  court.  Reasonable  ex- 
penses, including  a  proper  fe«  for  his 
attorney,  incurred  by  a  trustee  in 
good  faith  hi  the  bringin»and  prose- 
cution of  a  suit,  to  which  he  is-  eom- 

Ftelled  to  resort  in  order  to  preserve 
ntact,  or  to  recover  the  trust  estate, 
and  thereby  restores  or  saves  tt,  attd 


brlnga  It  Into  court  for  admlniatra- 
tlon,  will  be  charged  against,  and 
paid  from  the  trust  fund,  on  the 
principle  that  the  estate  must  bear 
the  expenses  of  its  adminlstratlob 
On  the  same  principle,  where  one  of 
several  beneficiaries,  for  the  joint  and 
equal  benefit  of  blmself'and  all  oth- 
ers occupying  like  position,  brings  a 
bill  to  protect  the  trust  estate  against 
waste  or  destruction,  arising  from 
the  misfeasance  or  nonfeasance  of  tti« 
trustee,  and  succeeds  in  bringing  It 
under  the  control  of  the  court  for 
administration  according  to  the  useg 
and  purposes  of  the  trust,  all  bavinr 
a  common  Interest  in  the  subjeei- 
matter,  who  come  in,  and  participate 
in  the  benefits  of  the  litigation,  will 
be  required  to  contribute  proportion- 
ally to  the  expenses,  which  contri- 
bution may  be  equitably  enforced  by 
making  them  a  charge  on  the  fund. 
The  rule  Is  founded  in  natural  equltr 
— the  distribution  of  the  burdens 
among  those  to  whom  the  benefits  ac- 
crue." Strong  V.  Taylor,  81  Ala.  213, 
216.  2  8  760. 

[o]  Vataz*  of  power. — <1>  The 
power  to  award  fees  is  Impersonal, 
acting  on  the  res  alone.  Rumsey  v. 
Peoples  R.  Co.,  84  Ho.  A.  608.  <2) 
Where  the  res  Is  beyond  the  control 
of  the  court,  the  attorney  must  seek 
some  other  remedy.  Rawlinks  v. 
New  Memphis  Oaallght  Co.,  (Tenn.) 
60  SW  206. 

[cl  WlMM  aumer  la  paid  iBts 
ooozt  hr  4lair«adaaS  io  kMp  a  teadrr 
food,  it  becomes  the  property  of 
plalntUC  regardless  of  tbe  naal  ont- 
come  of  the  action,  and  plaintiff  caa 
Withdraw  it  at  any  time;  beoce  his  at- 
torneys' immediately  acquire  a  Ilea 
on  such  fnnds  under  an  agreement 
that  they  ahall  receive  one  half  of 
the  recoveiT.  Bernstein  v.  Traverso. 
82  Misc.  411,  143  NTS  1091. 

72.  Bray  v.  Staples.  180  Fed.  S21. 
103  CCA  461;  McKelvy^s  App.,  108  Pa. 
616. 

73,  Farmer*'  L,  &  T.  Co.  v.  Now 
York  R.  Co.,  215  Fed.  712.  132  CCA 
674;  Buell  v.  Kanawha  Lumber  Corp., 
201  Fed.  762;  In  re  Baxter,  164  Fed. 
88,  83  CCA  106;  Coffee  v.  Dunagan, 
141  Ga.  564,  81  SE  880. 

[a]  Thna  <1)  an  attorney  cannot 
claim  a  special  lien  on  a  fund  going 
to  a  party  under  a  right  adverse  to 
that  of  the  party  represented  by  the 
attorney.  Ball  v,  Vason,  66  Ga.  264; 
Schmerts  v.  Hammond,  61  W.  Vs. 
408,  41  SE  184.  <2)  Nor  has  a  so- 
licitor a  Hen  on  a  fund  in  which  bis 
client  has  ceased  to  have  an  Interest. 
Bowrlng  .v^  Oa^pesla,  6  NewfoundL 
421.  (3)  Where  attorneys  are  em- 
ployed to  recover  damages  for  per- 
sonal injuries  caused  by  the  negli- 
gence of  a  railroad  company  in  om- 
'ideration  of  one  half  of  any  settle> 
ment  made„  and  the  client  dies  before 
such  settlement,  a  fund  paid  by  the 
railroad  company  to  the  executors  of 
the  deceased  Is  not  subject  to  the 
claim  of  Hi^  attorneys  for  their  mrr- 
Ices,  as  the  fund  is  in  settlement « 
the  damadifl  miftered  by  the  eststa, 
and  not  those  suffered  oy  the  dse»- 
dent.  Hatter  of  Carrlg,  S6  Mlsc  612. 
73. NTS  1123. 

[b]  l>tTiBiim  of  faad^Wbere.  in 
a  contest  over  a  fund,  the  final  remit 
Is  that  plaintiffs  are  awarded  five  per 
cent  of  the  fund  and  defendants 
ntnety-flve  per  cent,  the  couasel  for 
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ices  of  the  attorney  operated  to  secure  or  eolleet  the 
fund  out  of  which  he  claims  to  be  paid.'*  Thus  an 
attorney  employed  by  policyholders  of  an  insurance 
company  to  contest  the  validity  of  assessments  laid 
upon  them  by  enjoining  the  company  from  doing 
business  is  not  entitled  to  be  paid  for  his  services 
oat  of  the  funds  in  the  hands  of  the  receiver  of  the 
company  subsequently  appointed.^'  So  also,  in  a 
proceeding  to  wind  up  the  aCEairs  of  an  insolvent 
corporationf  the  solicitors  who  file  a  general  credi- 
tors' bill,  whereby  creditors  come  in  and  file  their 
claims,  are  entitled  to  eompensatitm  for  such  serv- 
ices out  of  the  fund  thus  produced  but  solicitors 
representii^  only  petitioning  creditors  must  be  paid 
by  their  clients  out  of  the  portion  of  the  fund  de- 
creed to  them;  they  cannot  look  to  the  general 
fund.^^   This  lien  is  not  affected  by  the  fact  that 


the  client  was  an  executor,  and  that  the  services 
were  rendered  and  the  money  received  on  behalf  of 
the  estate,'^  especially  if  property  is  recovered  or 
preserved  for  the  estate;"  but  the  counsel  for  those 
who  oppose  the  representative  cannot  be  paid  out  of 
the  estate.^**  And,  in  order  to  entitle  an  attorney 
to  retain  a  commission  out  of  moneys  of  an  estate 
collected  under  the  employment  of  an  administra- 
tor, he  must  show  that  the  probate  court  authorized 
bis  employment,  or  sanctioned  it  by  the  subsequent 
allowance  of  his  claim ;  if  it  further  appears  that  the 
services  rendered  were  necessary,  in  order  to  protect 
the  estate  from  loss  or  waste,  it  is  the  duty  of  the 
conrt  to  allow  compensation  out  of  the  fund  col- 
lected."^ Counsel  for  a  beneficiary  cannot  claim  pay- 
ment out  of  the  estate,"'  although  be  may  be  paid 
out  of  bis  client's  share,"'  or  from  the  portions  of 


the  former  are  not  entitled  to  their 
fees  out  of  the  whole  fund,  hut  only 
out  of  the  Ave  per  cent  awarded  to 
their  ollents,  although  the  fund  was 
impounded  as  the  result  of  the  suit 
Instituted  by  them;  they,  having  act- 
ed In  opposition  to  the  owners  of  the 
nlnety-Qve  per  cent,  cannot  equitably 
claim  compensation  out  of  their  por- 
tion. Baltimore,  etc.,  R.  Co.  v.  Brown, 
79  Md.  442,  29  A  624. 

rib  U.  S. — BdwardB  v.  Bay  State 
Oas  Co..  172  Fed.  971;  Cain  v.  Hock- 
ensmlth  Wheel,  etc..  Co.,  157  Fed.  S82. 

Del. — ^Fulton  v.  Harrington,  12  X>el. 
182.  aa  A  8S6. 

X>.  C — ^Parish  T.  McOowan.  19  App. 
184. 

Oa. — Coffee  v.  Dunagan,  141  Oa. 
664,  81  SB  880. 

Hlnn. — Dwinnell  v.  Badger.  74 
MSnn.  405,  77  NW-21>. 

Nebr. — Clay  County  v.  Howard,  96 
Mebr.  W,  14B  NW  982. 

Teiin. — ^McLean  v.  Lerch,  106  Tenn. 
ess,  68  8W  »40.  _ 

Tex. — Raley  Hancock,  (Civ.  A.) 
77  BW  668. 

W.  Va.— HaselUn*  v.  Keenan.  64  W. 
Va.  600,  4«  8E  609,  102  AmSR  963; 
Sclimerta  v.  Hammond,  51  W.  Va.  408, 
41  SB  184. 

[a]  A  prooMfttBC  *o  TOnoT*  a 
flBBd  txom  ou  atat*  to  a  f oralga  Btato 
cannot  be  considered  In  any  sense 
recovery  justifying  the  declaration  of 
a.  lien  in  favor  of  the  attorney  of 
plaintiff  litigant.  Manson  v.  Stacker. 
<Tenn.  Ch.  A.)  3«  SW  188. 

[b]  Aa  attonwr  wlio  im  wmploraa 
t>7  aa  inaolTSBt  debtor  to  tMttst  ihm 

of  ciTBittfiri  has  no  Hen  on 
tli«  fund  in  court  for  his  compenaa- 
tion.  nor  is  he  entitled  to  be  paid 
therefrom.  Ford  v.  Gilbert,  44  Or. 
£50.  76  P  138. 

[c]  AttorDsrs  -  aotuig  la  oppoM- 
tltm  to  fund. — Where  there  are  two 
parties,  each  claiming  to  be  the 
rlKhtfuI  governing  body  of  a  cor- 
poration, acting  In  hostility  to  each 
other,  and  the  court  determines  the 
controversy,  attorneys  acting  for  that 
party  which  is  adjudged  not  to  be 
til*  legal  governing  body  cannot  re- 
cover for  their  services  from  the 
funds  of  the  corporation  when  In  the 
bands  of  a  receiver.  Com.  v.  Order 
of  Solon.  192  Fa.  487.  43  A  1084. 

[d]  Attonitfj'  aswiwlnir  btoonsls- 
•bmmt  9oeltlon,mAn  attorney  who  has 
advised  hia  clients  to  make  certain 
contracts  respecting  a  fund  In  con- 
trol of  the  court  Is  not  entitled  there- 
xtf  ter  to  assnme  an  inconsistent  po- 
altion,  and  assert  a  Hen  for  serv- 
ices on  the  fund  that  would  defeat 
ttio  oontracts,  Armstrong  v.  Penne- 
toaKer,  39  App.  (I>.  C.)  92. 

VS.  Com.  V.  Mechanics'  Mnt.  P. 
Tn0.  Cq^  122  Mass.  4S1. 

■r0<  Bristol-Goodson  EHectrlc  Light, 
etc.  Co.  V.  Bristol  Gas,  »rc.,  Co..  99 
Tc«in,  871,  42  SW  19;  Moses  v.  Ocoee 
Bank,  J  Lea  (Tenn.)  398;  Blount 
f^oanty  Bank  v.  Smith,  (Tenn.  Cb,  A.> 
48   SW  206.   See  Creditors'  Suits  C12 


77.  Rives  V.  Patty.  74  Miss.  381, 
S86,  20  S  862,  60  AmSR  610  (holding 
that  the  fees  of  attorneys  employed 
by  certain  creditors  of  an  insolvent 
estate  cannot  be  made  a  charge  upon 
the  fund  for  distribution,  although  it 
was  made  available  by  their  profes- 
sional services  and  the  nonemploylng 
creditors  were  all  Incidentally  bene- 
fited. The  court  said:  "The  relation 
of  attorney  and  client  is  created  by 
contract,  and  we  are  not  aware  of 
any  principle  of  law  or  equity  which 
would  justify  the  imposition  of  at- 
torney's fees  upon  litigants  who  have 
not  assumed  liability  therefor,  either 
because  they  have  other  counsel  of 
their  own  selection,  or  because  they 
have  elected  to  employ  no  counsel, 
and  take  the  chances  of  success  in 
the  courts  without  representation  of 
lawyers.  It  appears  to  us  that  It 
would  be  a  dangerous  precedent  for 
litigants,  however  advantageous  to 
lawyers.  If  we  should  hold  tut  coun- 
sel may  intervene  to  protect  the  In- 
terests of  persons  who  have  not  sig- 
nified any  desire  for  the  services  of 
counsel  and,  upon  success  crowning 
the  efforts  of  such  counsel,  Impose 
llabUlty  upon  the  unwilling  llUgants 
to  pay  attorney's  fees");  Moses  v. 
Ocoee  Banli,  1  Lea  (Tenn.)  398. 

78.  U.  S.— Needles  v.  Smith,  87 
Fed.  S16,  32  CCA  226. 

Ala. — Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.  667. 

Fla. — State  v.  Florida  Cent.  R.  Co., 
16  Fla.  703. 

111. — Abend  V.  McKendree  College 
Bndowraent  Fund  Comrs.,  174  111.  96, 
60  NB  1062  [afl  74  ZU,  A.  664], 

Iowa. — In  re  Deck,  168  Iowa  242, 
139  NW  660. 

Ky.— Stone  v.  Wilson,  66  SW  817, 
22  KyL  190. 

La.— Wells'  Succ,  24  lA.  Ann.  162. 

N.  T.— In  re  Knapp,  86  N.  Y.  284 
[dlst  Austin  V.  Munroe,  47  N.  Y. 
360];  Ferrin  v.  Myrlck,  41  N.  Y.  315; 
Matter  of  Bailey,  31  Hun  608;  Bow- 
man V.  Tallraan,  26  N.  Y.  Super.  385, 
27  HowPr  SI2  [aff  3  Abb.  Dec.  182 
note,  40  HowPr  1]. 

Pa.— Clark  App.,  93  Pa.  869  [dlst 
Snyder  App.,  64  Pa.  67};  Newbaker 
V.  Alrlcks.  6  Watts  183. 

S.  C. — ^Brooks  V.  Brooks,  16  S.  C. 
621;  Nimmons  v.  Stewart,  18  8.  C. 
446. 

Tenn. — State  v.  Edgefield,  etc»  R. 
Co.,  4  Baxt.  92;  Blount  County  Bank 
V.  Smith,  (Ch.  A.)  48  SW  296. 

(a]  Ms  »f  «M*«Ml^  aMKl*  fo> 
debt— mplu^Wliere  lands  which 
descended  to  an  heir  upon  the  death 
of  an  ancestor  are  sold  by  decree  of 
court  for  payment  of  the  ancestbr's 
debts,  the  surplus  proceeds  of  the 
sale  belong  to  the  heir,  and  not  to 
the  personal  representative.  But  the 
attorneys  for  the  personal  represen- 
tative are  entitled  to  a  Hen  on  suCh 
surplus  for  such  sums  as  may  be 
due  them  for  professional  services 
rendered  for  the  personal  represen- 
tative for  the  benefit  of  the  estate, 
such  servloss  belnv  necessarily  .for 


the  benefit  of  the  heir.  Read  v.  Bos- 
tlck.  6  Humphr.  (Tenn.)  821. 

[b]  meoslllng  fUad  withdrawn, — 

Where  an  adnnnlstrator  has  with- 
drawn from  the  custody  of  the  court 
a  fund  belonging  to  the  estate,  and 
at  his  own  request  has  retired  from 
the  position  of  administrator,  and 
another  has  been  appointed  In  his 
place,  the  court,  on  a  showing  that 
this  Is  In  fraud  of  a  solicitor  of  the 
estate,  will  recall  the  fund.  Dennis 
v.  Kent  Cir.  Judge,  42  Mich.  249,  S 
NW  960. 

[c]  Where  an  attorney  had  sp- 
peued  for  Us  cUmaX  both  as  aa  ad- 
mlslstrator  and  as  an  IndlvUaal,  In 

an  action  to  establish  a  debt  due  him 
by  the  estate  and  for  a  sale  of  lands 
of  the  estate  to  pay  the  same,  and 
for  the  distribution  of  any  surplus 
among'  the  heirs,  a  court  of  equity 
has  no  power  to  fix  bis  fee,  except  by 
the  consent  of  partlea  which  Is  not 
given  by  an  order  of  reference  by 
consent  to  fix  such  fee.  Cauthen  v. 
Cauthen,  76  8.  C.  226.  66  SE  978. 

7S.  Harrison  v.  Perea,  168  U.  S. 
811,  18  set  129,  42  L.  ed.  478:  In  re 
Deck,  168  Iowa  242,  139  NW  650; 
Spacer's  ApPh  *  Pa.  Cas.  488,  9  A 

aO.  U.  S.— Hobbs  V.  McLean,  117 
U.  S.  667,  6  set  870,  29  L.  ed.  940. 

Ga.— Ball  v.  Vason.  66  Ga.  264. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brown,  79  Md.  442,  29  A  524. 

Mass. — Com.  v.  Mechanics'  Mut.  P. 
Ins.  Co..  122  Mass.  421. 

Minn. — Dwinnell  v.  Badger,  74 
Minn.  406,  77  NW  219;  Merrick  v. 
Bonness.  66  Minn.  135.  68  NW  860. 

Pa. — Com.  v.  Order  of  Solon,  192 
Pa.  487,  43  A  1084;  Newbaker  v.  Al- 
rlcks. 5  Watts  188. 

81.    See  In  re  Knapp,  86  N.  Y.  284. 

S8.  Lawrence  v.  Townsend,  88  N. 
Y.  24;  Kerngood  V.  Jack,  38  Hlso. 
309.  77  NYS  866  (amount  of  share 
indeterminate). 

[a]  ITBdw  ttw  Vsw  ToMe  statute, 
providing  that  a  cestui  que  trust  en- 
titled to  an  income  cannot  assign  or 
dispose  of  it.  an  attorney  for  a  cestui 
que  trust,  employed  to  contest  the 
probate  of  a  will  cannot  claim  a  Hen 
on  the  Income  which  the  surrogate 
has  power  to  order  to  be  paid  over  to 
the  contestant  pending  the  litigation. 
Matter  of  Hovt  12  NTCIvProc  208,  6 
Dem.  Surr.  482  (where  a  daughter 
was  contesting  her  decetued  father's 
win.  and  the  court  held  that.  If  the 
attorney  was  entitled  to  any  lien  at 
all,  it  attached  only  to  the  excess  of 
the  share  the  daughter  would  secure 
by  Intestacy  over  what  had  been 
given  her  by  the  will). 

[b]  Whea*  a  flaal  deoree  of  dlstrl- 
tatloa  has  beea  made,  awarding  to  a 
cestui  que  trust  the  entire  balance 
In  the  trustee's  hands,  the  court  can- 
not disturb  the  decree  by  making  an 
allowance  for  fees  to  counsel  for  the 
cestui  que  trust  In  re  Gingrich,  9 
Pa.  Co.  16. 

88.  Coe  V.  Alabama  Bast,  etc.,  R 
Co..  65  xred.  16:  Bx  p.  Plitt,  19  F.  bam. 
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those  beneficiaries  who  have  poined  in  the  proceed- 
ings, or  who  have  acquiesced  in  the  attorney 's  e!zer- 
tions.**  The  lien  may  ^so  apply  to  a  fund  realized 
from  a  successful  attempt  to  set  aside  a  fraudulent 
conveyance.^  But  counsel  has  no  lien  on  funds  in 
the  hands  of  a  trustee  as  security  for  a  client,**  nor 
on  a  fund  on  vhtch  he  levies,  where  it  was  entirely 
covered  by  prior  executions.*'  In  actions  lawfully 
proseeuted  by  one  person  for  the  benefit  of  another 
he  may,  for  that  purpose,  employ  counsel  whose 
reasonable  compensation  is  a  charge  upon  the  pro- 
ceeds of  a  recovery  so  obtained.**  So  the  neces- 
sary expenses  incurred  in  the  management  of  a  trust 
fund  or  estate,  including  the  fees  of  connsel,  whether 
incurred  by  the  beneficiary  or  the  trustee,  are  charge- 
abl«  upon  the  estate  by  a  decree  in  equity.^  Thus, 
where  a  suit  is  brought  by  the  holders  of  the  second 
mortgage  bonds  of  a  railroad  company,  in  the  prog- 
ress of  which  a  receiver  is,  by  eonsent  of  all  par- 
ties, appointed  to  preserve  the  property,  the  serv- 
ices rendered  by  the  attorney  for  plaintiff  in  such 
suit,  having  contributed  to  the  cmnmon  good  and 
to  the  preservation  of  the  estate,  should  be  paid  out 
of  the  common  assets  of  the  company."'*    On  a 


creditors'  bill  or  on  a  bill  filed  by  a  eestai  que  trust, 
to  rescue  trust  property,  the  fees  of  the  solicitor  for 
the  complainant,  accruing  in  the  preparation  and 
conduct  of  the  suit  to  a  decree  of  condenmati<n, 
or  of  rescue  and  restoration,  will  generally  be 
charged  on  the  fund,  since,  to  this  extent,  the  otbera 
having  similar  interests  proportionally  avail  them- 
selves of  bis  labor  and  skill  in  discovering  and  mak- 
ing it  available."''*  After  the  fund  or  property  has 
b^n  brought  in  and  made  available  by  the  decree  of 
the  court,  and  nothing  remains  but  its  proper  ad- 
ministration and  distribution,  contests  which  ma; 
arise  between  claimants,  in  respect  to  priorities  or 
the  right  to  share  in  the  fund,  are  individual  mit* 
ters  involving  antagonistic  interests,  uid  the  coun- 
sel fees  of  those  eondncting  such  contests  cannot 
therefore  be  made  a  charge  on  the  fund  or  on  the 
property,  but  must  be  paid  by  the  parties  then- 
selves 

[H  395]   2.    Batolninc   Uen^    In  OensnL 

Apart  from  statute  and  in  addition  to  the  eha^ 
ing  lien  an  attorney  and  oounselor  has  a  oommon- 
law  lien  upon  any  papers,  securities,  or  other  prop- 
erty delivered  to  him  by  his  client "  in  the  course 


No.  11.228,  2  Wall.  Jr.  458:  Justice  v. 
Justice,  ifs  Ind.  201.  16  NB  61S;  Sul- 
livan V.  McCann,  124  App.  Div.  126. 
108  NTS  909;  Kirk  Breed,  4  OhS 
ACP  403.  3  OhNP  122. 

[a]  Xlm  on  l«gmor.~-An  attorney 
appointed  by  the  court  to  represent 
the  Interest  of  minore  who  were  lega- 
tees under  a  will  which  the  executor 
and  the  other  heirs  at  law  had  sued 
to  Bet  aside  cannot  be  paid  his  fees 
out  of  the  legacy  to  the  minors, 
which,  by  the  terms  of  the  will,  was 
speclfloally  appropriated  to  certain 
deaifrnatea  purposes  for  their  benefit 
Qentile  v.  Plaaencia,  10  La.  Ann.  20S. 

84.  Georgia  Cent.  R,  etc.,  Co.  t. 
PettUS,  lis  U.  8.  116,  6  SCt  387,  28 
L.  ed.  915-  Adams  v.  Kehlor  HllItnK 
Co.,  38  Fed.  281;  Mahone  v.  Southern 
Tel.  Co.,  33  Fed.  702;  Abert  v.  Taylor, 

37  SW  676.  18  KyL  615;  McQraw  v. 
Canton,  74  Md.  554.  22  A  132  [diet 
Davis  V.  Gemmell,  73  Md.  530,  21  A 
712];  Howard  v.  Charleston  First 
Nat.  Bank.  (Va.)  27  SE  492. 

86.  Adams  v.  Kehlor  Mlllinr  Co., 

38  Fed.  281:  Grant  v.  Lookout  Moun- 
tain Co..  93  Tenn.  691.  28  SW  90,  27 
LRA  98:  Boring  v.  Jobe,  (Tenn.  Ch. 
A.)  53  SW  763. 

88.  Mooney  v.  Mooney,  29  Mlse. 
707,  62  NTS  769. 

87.  Buell  V.  Kanawha  Lumber 
Corp.,  201  Fed.  762;  Mitchell  v.  At- 
kins, 71  Oa.  680;  Schmerti  v.  Ham- 
mond. 61  W.  Va.  408.  41  8E  184:  Bow- 
rlnar  v.  Gaspesia,  6  Newfound!.  431 
(prior  mortgage). 

[a]  "Wlior*  a  oUMt  does  not  p«ir- 
tlolp«te  In  a  fund  brought  Into  court, 
but  Is  postponed  to  older  liens,  the 
attorney  Is  not  entitled  to  his  com- 
missions on  his  money."  Baxter  v. 
Bates.  69  Ga.  587.  589;  Waters  v. 
Greenway,  17  Ga.  592. 

[b]  rnnd,  not  oatfCL  Dy  fl»d 
llMUkH— Where  attorneys  tiled  a  bill  in 
the  name  of  complainant  for  the  ben- 
efit of  the  general  creditors  of  a 
building  and  loan  association,  and  as 
a  result  certain  funds  were  realised 
which  were  not  covered  by  any  mort- 
gage or  fixed  lien  and  which  were  ap- 
portioned for  the  benefit  of  general 
creditors,  the  fact  that  the  funds 
were  exhausted  in  paying  prior  ad- 
judications before  complainant's 
claim  was  reached  did  not  defeat  the 
attorneys'  right  to  the  payment  of 
their  fees  out  of  the  sum  realised. 
Campbell  v.  Provident  SaT^  etc.,  Soe.. 
(Tenn.  Ch.  A.)  61  SW  1090,  1091 
(where  the  court  said:  'It  amwara 
that  the  result  of  the  tiling  of  his  bill 
was  to  bring  Into  court  for  tbe  bene- 
fit  of  all  a  considerable  fund;  that 


on  this  fund  no  liens  were  fixed,  but 
that,  as  being  funds  of  an  insolvent 
corporation,  certain  priorities  were 
adjudicated;  and  that  by  this  adjudi- 
cation the  funds  were  all  appropri- 
ated before  complainant's  claim  was 
reached.  But  he  and  his  counsel 
brought  tbe  funds  Into  court  for  the 
benefit  of  all,  and  as  it  does  not  ap- 
pear, as  we  say.  that  the  funds  had 
been  covered  foy  any  mortgage  or 
fixed  lien,  his  bill  was  not  an  Inter- 
ference with  fixed  rights,  but  was 
an  attempt  to  save  the  assets  for  all 
the  creditors  and  stockholders  of  the 
corporation,  to  be  properly  admin- 
istered and  distributed  according  to 
their  several  rights,  tt  appears  that 
the  work  was  done  for  the  benefit  of 
all,  and  it  Is  dearly  proper  end  right 
that  this  work  should  be  paid  for  out 
of  the  general  fund  brought  Into 
court"). 

88.  Lomack  Home  for  Aged,  etc. 
V.  Iowa  Hut.  Tornado  Ins.  Assoc,  155 
Iowa  728,  1S3  NW  726;  Abbott  ▼. 
Downer,  64  Iowa  <87,  T  NW  147. 

[a]  'Th»  vadenrlBr  pvtaolpla 
upon  which  those  who  do  not  appear 
as  plaintiffs  are  charged  with  a  pro- 
portionate part  of  the  solicitor's  tees, 
or  upon  which  such  fees  are  charged 
on  the  fund,  is  that  the  plaintitfs 
represented  the  others  for  whom  they 
also  sued  (Farmers'  L.  &  T.  Co.  v. 
Green,  79  Fed.  222.  24  CCA  606;  Hand 
V.  Savannah,  etc.,  R.  Co.,  21  S.  C. 
162);  and  this  agency,  and  the  rati- 
fication of  the  course  taken,  are  usu- 
ally shown  by  the  appearance  fn 
court  of  the  other  creditors  or  bene- 
ficiaries, and  their  claiming  to  share 
In  the  results  of  the  suit."  Lamar  v. 
Hall,  129  Fed.  79,  86,  66  CCA  621 
[rev  129  Fed.  141]. 

80.  Lamar  v.  Hall,  129  Fed.  79,  6S 
CCA  621  [rev  129  Fed.  141]:  White 
v.  Dlnktns,  19  Ga.  286;  Abend  v.  Mc- 
Kendree  College  Endowment  Fund 
Commn..  174  111.  96,  60  NE  1062; 
In  re  Oeighton,  98  Nebr,  90,  189  NW 
827. 

[a]    Vluc*  tbe  aervloea  of  tbe  so- 

UoAton  for  13m  ~  oomplaiaaa*  -  ta 
atoeUuddev^  anlt  have  been  efFective 
in  restoring  to  the  corporation  a, 
large  amount  of  property  frauduleat- 
ly  transferred  wnlch  has  come  into, 
the  custody  of  the  court,  the  feea  wf 
the  BoUoltora  for  auch  aervleea  may 
properly  be  awarded  out  of  the  fund, 
either  to  the  oomplalnant  or  directly 
to  the  aolldtora  thenwelves.  In  the 
discretion  of  the  court;  and,  although 
it  is  the  better  practice  to  make  auch 
allowance  on  a  formal  motion  there- 
for, that  la  also  dlacretlonary.  Col- 


ley  V.  Wolcott,  187  Fed.  695,  109  CC^ 
426. 

•Ow  Bound  V.  South  Carolina  R 
Co.,  43  Fed.  404  [pet  den  61  Fed.  681: 
Central  Trust  Co.  v.  Wabash,  etc.  R- 
Co.,  28  Fed.  676.  See  Railroads  [II 
Cyc  608]. 

sou.   Strong:  t.  Taylor,  82  Ala.  213, 

91.  Strong  v.  Taylor.  88  Ala.  213, 
2  S  760;  Grlmball  v.  Cruse,  70  Ala. 
6S4. 

[a]  Oraditovr  billed)  AttomOTS 
for  some  of  the  creditors  of  an  in- 
solvent debtor,  who  have  procured  an 
order  allowing  all  credltora  to  share 
In  the  distribution  of  the  assigned 
estate  without  filing  releaaea,  are  not 
entitled  to  compensation  for  their 
servtoea  out  of  the  trust  fund,  tn  the 
absence  of  a  showing  that  the  estate 
has  been  benefited  thereby.  Herrtek 
V.  BonnesB,  «<  Ulnn.  136.  <S  NW  8S9. 
(2)  A  suit  to  subject  bonds  held  by 
the  state  treasurer  as  aecurity  for 
the  payment  of  policies  issued  by  an 
insurance  company  to  the  payment  of 
complainant's  claim  and  the  claims 
of  such  other  policyholders  as  might 

ioin  In  the  suit,  the  company  being 
nsolvent,  being  In  eflect  an  ordinary 
creditors'  bill,  It  was  improper  to  al- 
low complainant's  counsel  a  five  hun- 
dred dollar  fee,  same  to  be  paid  out 
of  the  bonds.  German  Nat.  Ins.  Co. 
V.  Virginia  State  Ins.  Co.,  108  Va. 
393,  61  SE  870. 

•8.  U.  S. — Hartman  v.  Swiger.  216 
Fed.  986:  Cain  v.  Hockensmlth  Wheel, 
etc..  Car  Co..  167  Fed.  992:  Davis  v. 
Davis,  90  Fed.  791;  Pennsylvania  Fi- 
nance Co.  V.  Charleston,  eta,  R.  Co* 
46  Fed.  426:  In  re  Wilson,  IS  Fed. 
226. 

HI.— Scott  V.  Morris,  131  IlL  A. 
905. 

Ky. — Mcintosh  v.  Bach,  110  "BLj. 
701.  62  SW  616.  23  KyL  74. 

La. — Hodges  v.  Ory,  48  La.  Ann. 
64,  18  8  899. 

Mich. — Robinson  v.  Hawe^  61 
Mich.  136,  22  NW  222. 

Minn. — Nortluip  v.  Hay  ward.  102 
Minn.  307.  11£NW  701.  12  AnnCaa 
341;  HabeggerSr.  Klpp.  96  Minn.  466. 
105  NW  48^:l[Flrst  SUte  Bank  v. 
Siblev  (^>uotv  Bank,  96  Minn.  46C 
105  NW  485.  4«9. 

\  Miss.— Stewart  v.  Flowera.  44  HIaa. 
SIS,  7  AmR  707. 

N.  T.— In  re  Holllna,  197  N.  T.  2<1. 
90  NE  997:  Uorey  v.  Sehnster.  169 
App.  Dlv.  602.  146  NTS  2S8;  Hardliw 
V.  Conlon,  140  App.  Dlv.  842.  121  NTS 
903;  Jackson  v.  American  Clsar  Bvx 
Co.,  141  App.  Dlv.  196,  128  NTS  68: 
Rubel     Burr.  132  App.  Div.  919.  IIT 
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of,  and  with  Toference  to,  hia  professional  employ- 
ment,** although  no  aotion  or  pioeeeding  is  com- 
menced or  pending.'*  The  fact  that  the  serriees  ren- 
dered are  in  behalf  of  an  ezeentor  or  administra- 
tor is  generally  held  immateriaL'*  This  lien  does 
not  extend  beyond  the  interest  of  the  client,  and 


when  the  interest  of  the  client  terminates,  of  neces- 
sity the  lien  of  the  attorney  terminates.**  It  in- 
cludes ordinary  l^al  documents  of  the  client  in  the 
possession  of  the  attorney,"  and  notes,**  bonds,** 
or  money  collected  by  the  attomqr.^  The  lien  ex- 
tends also  to  property  attached  for  the  client  in  the 


NTS  68;  Heyward  v.  Maynard,  119 
App.  DIv.  6«,  103  NTS  1028  (securi- 
ties): Matter  of  Edward  Ney  Co.. 
114  App.  Div.  467,  99  NTS  982;  Anglo- 
Continental  Chemical  Works  v.  Dil- 
lon. Ill  App.  Dlv.  418,  97  NTS  1081; 
Matter  of  Smith.  Ill  App.  Dlv.  23.  97 
NTS  171;  Matter  of  McGulre,  106 
App.  Dlv.  131,  94  NTS  97;  Mathot  v. 
Triebel.  98  App.  Dlv.  328.  90  NTS 
903:  Matter  of  Sweeney,  86  App.  Div. 
647.  83  NTS  680;  Cory  v.  Harte,  18 
r>aly  147;  Matter  of  Stenton,  58  Misc. 
515.  105  NTS  296. 

Pa. — Quakertown,  etCy  R.  Co.  V. 
Ouarantors'  Liability  Indemn,  Co., 
20e  Pa.  350,  56  A  1033. 

Tex.— Thomson  v.  PIndlater  Hard- 
ware Co..  (Civ.  A.)  166  SW  SOI. 

Vt. — Weed  Sewine  Maob.  Co.  v. 
Boutelle.  6«  Vt.  670.  48  AmR  821. 

W.  Ya^ — ^Haseltlne  t.  Keenan,  S4  W. 
Va.  600,  46  SB  60»,  102  AmSR  968. 

Itng. — NewlnKton  Local  Bd.  v.  Bl- 
drldffe,  12  Ch.  D.  849;  Boson  t.  Hol- 
land. 4  Myl.  ft  C.  364,  18  SngCh  354, 
41  Reprint  138;  Frlswell  t.  Klag.  16 
Sim.  191,  88  EneOi  191.  CO  Reprint 
590;  Ex  p.  Pemberton,  18  Ves.  Jr. 
282,  84  Reprint  824;  Bx  p.  Sterling,  16 
Ves.  Jr.  868.  88  Reprint  982. 

Ont.— Dainard  v.  llaonee,  2  OntWR 
284. 

[a]  iBsiUMios  policy.^ — Curtis  v. 
Richards,  4  Ida.  434,  40  P  57,  96  Am 

SR.  134:  In  re  H  ,  87  N.  T.  621. 

63  TlowPr  152;  Matter  of  Sweeney,  86 
App.  Dlv.  547,  83  NTS  680. 

[b]  Bank  book. — Where  a  client  is 
judicially  declared  an  Incompetent, 
and  the  relation  of  attorney  and  cli- 
ent is  terminated,  the  attorney  has  a 
lien  on  the  bank  books  in  bis  pos- 
session pending  his  employment,  and 
an  order  dtrecttn^  their  surrender  to 
the  committee  of  the  Incompetent 
should  direct  the  committee  to  retain 
In  Its  hands  a  sufficient  sum  to  satis- 
fy the  amount  found  due  the  attor- 
ney on  a  reference.  Matter  of  Sten- 
ton, 63  Misc.  616,  106  NTS  295. 

[c]  tr&dsrMUBff  of  biOl^The  at- 
torney's Hen  for  nls  costs  extends 
not  only  to  the  Judgment,  but  to  all 
tli«   securities  for  its  payment  and 
ssttisifaction  In  the  hands  of  the  cli- 
ent, for  example,  an  undertaking  of 
ball,  and  these  can  no  more  be  re- 
leased or  discharged,  to  the  prejudice 
of  the  attorney's  Hen,  than  the  Judg- 
nxent.    The  attorney  Is  the  equitable 
assignee,  and  the  assignment  of  the 
pr-fncipal  debt  carries  with  it,  as  a 
matter  of  law,  all  the  collateral  se- 
curities for  Us  payment.  In  equity  as 
well  as  In  law.    Shackelton  v.  Hart. 
12  AbbPr  (N.  Y.)  825  note,  20  HowPr 
39. 

•3.  Cones  T.  Brooks,  60  Nebr.  698, 
S4  ZVW  86;  Deleney  t.  HustMind.  64 
ra^.  J.  li.  276.  46  A  266:  Wlnans  T. 
Oroble,  18  S.  D.  182.  99  NW  1116. 

»«.  Hatter  of  Edward  Ney  Co..  114 
Ai>l>.  DlT.  467,  99  NTS  982;  Mathot  v. 
TrvTetoel,  98  Xpp.  Dlv.  828.  90  NTS 
903. 

90.  Meloy  Meloy,  24  App,  (D. 
O  >  239:  Matter  of  Smith,  111  App. 
HtV.  28.  97  NTS  171.  36  NTClvProc 
3X4;  Hurtbert  v.  Brlgham,  66  Vt  868. 
But  see  Mercer  v.  Chicago  C^ty  R. 
Oo  ,  1T4  ni.  A.  284  (where  It  la  held 
±tta.t.  the  provisions  of  the  IHlnols 
statu*®  imply  that  the  "dlent"  who 
„-xic>loy"  the  attorney  must  have  such 
— ^titnorlty  over  the  cause  of  action 
„  — the  money  recovered  thereon  as 
fr^tl-tles  him  to  bind  the  owners  of 
r»r—  fund  by  hlB  contract  for  the  pay- 
" -,«-t  of  attorneys'  fees);  Schottler  v. 
SSjlk«-««e.  174  111.  A  126:  De  Lamater 
?r*^oCaskle,  4  Dem.  Surr.  (N.  T.)  694 
T^^l dSjjB  that  an  attorner  cannot  elalm 
jf^o  on  bonds,  ■tocka,  notes,  cte,, 

tea  j<-s«] 


assets  of  an  estate  for  services  ren- 
dered by  him  to  the  executor).  And 
see  infra  !  397. 

96.  Jackson  v.  American  Cigar 
Box  Co.,  141  App.  Dlv.  195,  126  NTS 
58. 

87.  U,  S. — Mcpherson  v.  Cox,  96 
U.  S.  464,  24  L.  ed.  746;  Pennsylvania 
Finance  Co,  v.  CSiarleston,  etc.,  R. 
Co.,  62  Fed.  526:  Pennsylvania  Fi- 
nance Co.  V,  Charleston,  etc.,  R.  Co., 
48  Fed.  46;  In  re  Wilson,  12  Fed.  235; 
Lessynsky  v.  Merrltt,  9  Fed.  688:  In 
re  Brown.  4  P.  Caa.  No.  1,984,  1  NT 
LegObs  69. 

Ala. — Mosely  v.  Norman,  74  Ala, 
422. 

Ark. — Compton  v.  State,  38  Ark. 
601;  Gist  v.  Hanly.  38  Ark.  233. 

Ill.—Sanders  v.  Seelye.  128  111.  681. 
21  NB  601  [aff  27  III.  A  2881. 

Ky.— Mcintosh  v.  Bach,  110  Ky. 
701.  62  BW  616,  28  KyL  74. 

Mlas. — Stewart  T.  Flwwsra^  44  Iflu. 
618.  7  AmR  767. 

N.  H.— Dennett  T.  Cutts,  11  N.  H. 
168. 

N.  Y. — ^Kraus  v.  Century  Oas,  etc.. 
Fixture  Co.,  161  App.  Dlv.  »16,  146 
NTS  1086;  Fairbanks  v.  Sargent.  39 
Hun  588  [air  104  N.  T.  108,  9  NB  870. 
66  AmR  4901:  Schwarts  v.  Jenney, 

21  Hun  83:  Matter  of  Russell,  1  How 
Pr  149:  St.  John  v.  Dlefendorf,  12 
Wend.  261. 

Or. — State  v.  Lucas,  24  Or.  168.  33 
P  638. 

Pa.— Dubois'  App..  38  Pa.  231,  80 
AmD  478  [overr  Walton  v.  Dlckerson, 
7  Pa.  8761. 

Tenn. — -McDonald  v.  Charleston, 
etc.,  R.  Co.,  93  Tenn.  281,  24  SW,  252. 

Vt. — Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  570,  48  AmR  821. 

Wis. — Howard  v.  Osceola,  22  Wis. 
468. 

98.  U.  S.— Texas  v.  White,  10 
Wall.  483.  19  L.  ed.  992;  Pennsylvania 
Finance  Co.  v.  CSiarleston,  etc.,  R. 
Co..  46  Fed.  426. 

Miss. — Stewart  v.  Flowers.  44  Miss. 
513.  7  AmR  707. 

N.  H.— Dennett  v.  Cutts.  11  K.  H. 
168. 

Vt. — Hutchinson  v.  Howard,  15  Vt. 
£44. 

Wis. — Dickinson  v.  Ritchie,  60  Wis. 
366,  7  NW  305;  Howard  v.  Osceola, 

22  Wis.  453. 

[a]  xro  tUht  to  JiUlcmsat  afalsrt 
def saUiant.—  An  attorney's  Hen  on  a 
promissory  note  in  his  hands  for 
collection  gives  him  no  right  In  a 
Judgment  against  defendant  on  the 
note  for  the  amount  of  his  fees, 
after  the  debt  has  been  paid  by  de- 
fendant to  plaintiff,  either  In  the 
name  of  his  client  or  in  his  own. 
Tillman  t.  Reynolds,  48  Ala.  866. 

M.  McPherson  v.  Cox.  96  U.  S. 
404,  24  L.  ed.  746:  Mahone  T.  South- 
em  Tel.  Co.,  SI  Fed.  708  (mortgage 
bonds);  Sanders  v.  SeeWe,  128  III. 
681.  21  NB  601  rafC  ^7  HI.  A.  2881; 
Mcintosh  V.  Back,  110  Ky.  701,  62 
SW  616,  28  KyL  74;  Fairbanks 
Sargent,  39  Hun  688  [rev  on  other 
grounds  104  N.  T.  108,  9  NB  870,  68 
AmR  490.  6  LRA  476]. 

[a]  Attoners  are  •sttUsd  to  a 
llsn  on  a  dtrlAsnd  on  Bwrteaff*  bonds 
sold  pending  litigation  authorised  by 
the  sellers  and  conducted  by  the  at- 
torneys. Mahone  v.  Southern  Tel. 
Co..  88  Fed.  70S. 

[b]  VrooMds  of  Ml*  of  raninad 
TwmdJi.-  The  Hen  of  an  attorney  em- 
ployed to  protect  the  interests  of  his 
clients  In  the  bonds  of  a  railroad 
which  Is  being  foreclosed  attaches 
to  the  bonds  and  to  as  mnch  of  the 
proceeds  of  the  foreclosure  sale  as  la 
applicable  to  their  payment,  but  not 
to  the  property  of  the  railroad  com- 


pany bought  by  the  client  at  such 
sale.  Coe  v.  Alabama  Bast.,  etc,  R. 
Co„  66  Fed.  16. 

^Jc]    Sond  for  prloe  of  land  sold. — 

Where  an  attorney  has  recovered  land 
on  a  contract  for  a  contingent  fee 
which  remains  unpaid,  and  tne  client 
has  sold  the  land  and  taken  a  bond 
for  the  price,  which  bond  has  been 
left  with  the  attorney,  the  latter  Is 
entitled  to  a  Hen  on  the  bond  for  bis 
fee.  McPherson  v.  Cox.  96  U.  S.  404. 
24  L.  ed.  746. 

1.  U.  S. — Texas  v.  White.  10  Wall. 
483,  19  U  ed.  992;  Cain  v.  Hocken- 
smlth  Wheel,  etc.,  Co.,  157  Fed.  992. 

Conn. — Cooke  v.  Thresher.  61  Conn. 
106. 

Qa. — McDonald  v.  Napier,  14  Qa.  89. 

Ind. — Union  Mut.  L.  Ins.  Co.  v. 
Buchanan,  100  Ind.  63. 

Iowa.— ^mlth  v.  Chicago,  etc.,  R. 
Co.,  56  Iowa  720,  10  NW  244. 

Ia. — ^Butchers'  Union  Slaughter- 
house, etc..  Co.  V.  Crescent  City  Live 
Stock  Landing,  etc.,  Co.,  41. La.  Ann. 
866,  6  S  608. 

Mich. — ^Dowllng  t.  S^ggeman,  47 
Mich.  171,  10  NW  187. 

Mlsa — Stewart  v.  Flowers,  44  Hiss. 
618,  7  AmR  707. 

Nebr.— Van  Etten  v.  State,  24  Nebr. 
784.  40  NW  289.  1  LRA  669.  , 

N.  H.— Wells  V.  Hatch,  43  N.  H. 
246. 

N,  J. — Sparks  v.  McDonald.  (Ch.) 
41  A  869.  . 

N.  T. — Matter  of  Knapp,  85  N.  T. 
284:  Bowling  Green  Sav.  Bank  v. 
Todd,  62  N,  T.  489;  Arkenburgh  v. 
Little,  49  App.  Dlv.  636,  64  NTS  742 
[aff  176- N.  T.  551  mem,  68  NE  1114 
mem);  Krone  v,  Klotx.  3  App,  Dlv. 
587.  38  NTS  225,  25  NTClvProc  320, 
3  NTAnnCas  36;  Matter  of  Holland 
Trust  Co.,  76  Hun  823.  27  NTS  687: 
Lorlllard  v.  Barnard,  42  Hun  545  [aff 
105  N.  T.  682  mem,  18  NB  932  mem]: 
Rose  v.  Whlteman,  52  Misc.  210,  101 
NTS  1024. 

N.  C. — Wiley  v.  Logan,  95  N.  C 
358. 

Oh. — Christy  v.  Douglas,  Wright 
486;  Fargo  Gas  Light,  etc.,  Co.  v. 
Greer,  18  Oh.  Clr.  Ct.  589.  10  Oh.  Clr. 
Dec.  164. 

Pa. — Dubois'  App.,  38  Pa.  231.  80 
AmD  478:  Balsbaugh  v.  Prazer.  19  Pa. 
96:  Com.  v.  Herr,  1  Pearson  328. 

R.  T. — Burns  v.  Allen.  16  R.  I.  32. 

28  A  36,  2  AmSR  844. 

Tenn, — ^Foster  v.  Jackson,  8  Baxt. 
433;  Read  v.  Bostlck.  6  Humphr.  321. 

Tex. — Randolph  v.  Randolph.  84 
Tex.  181;  Kinsey  v.  Stewart.  14  Tex. 
457. 

Vt.— Scott  V.  Darling,  66  Vt.  510, 

29  A  993. 

See  Turner  t.  Tapscott,  80  Ark.  312. 

[a]  Wliere  OUent  lBaolT*ntw~If  a 
client  has  orally  promised  his  attor- 
ney that  from  the  proceeds  of  a  suit 
he  may  retain  enough  for  hts  ex- 
penses and  services  In  that  suit,  and 
in  all  other  matters,  the  attorney 
haS'  a  lien  for  the  amount  on  the  sum 
recovered.  -If  the  client  becomes  In- 
solvent, the  avails  of  the  suit  are 
subject  to  the  encumbrance:  Cooke 
V.  'Thresher.  51  Conn.  106. 

[b]  S«>r«rai  demands  foe  ooUae- 
tiOB. — If  an  attotney  recdves  a  de- 
mand for  collection,  and  the  debtor 
leaves  demands  with  the  sarhe  attor- 
ney for  conection,  the  atfAtts  to  be 
applied  to  the  first  demand  when  re- 
alized, this  creates  no  Hen  .on  the 
demands  so  left  In  favor  of. the  first 
creditor,  or  the  attorney,  for  the  se- 
curity of  the  debt.  The  attorney  in 
making  the  collection  for  the  second 
creditor  acts,  solely  as  his  attorney, 
and  sueh  creditor  has  a  right  to  con- 
trol- sueh  demands  without  oonsult- 
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Engress  of,  the  salt.'   A  Hen  cannot  be  elaimed, 
owever,  on  a  will,'  or  on  public  records  of  any 
kind* 

Bi^t  to  deny  inspoctton,  etc  An  attorney's 
light  to  hold  papers  of  his  client  by  virtue  of  his 
lien  for  serviees  confers  the  right  to  an  exelusive 
possession;  he  eannot  be  compeUed  to  deliver  tbem 
over  to  another  attorney,  altbongh  the^  may  be 
needed  for  the  trial  of  the  case,  until  hia  demand 
has  been  satisfied  or  seeured."  Nor  can  he  be  com- 
pelled to  permit  an  iiupeetion  thereof.'  It  seems, 
however^  uiat  an  attorney's  lien  on  bis  client's  pa- 
pers should  not  be  permitted  to  embarrass  a  third 
person.^  And,  under  certain  -cirenmstanees,  espe- 
cially where  the  papers  are  needed  for  use  in  a 


suit  pending,'  the  court  may,  in  its  discretion,  order 
the  attorney  to  relinquish  the  papers,'  or  to  allow 
an  inspection  and  copy  of  tbem.'"  Upon  the  at- 
torney being  paid  in  fuU,  the  right  of  the  dieat 
to  have  his  documents  turned  over  to  him  is  a  mat- 
ter of  eonrse.'^ 

Effect  of  fniid.  If  the  possession  of  the  pn^ 
erty  was  procured  by  fraud"  or  theft ^*  no  liea 
exists  thereon. 

[%  396]  b.  Property  DaUvared  for  Special 
pose.  An  attorney  has  no  lien  on  property  placed 
in  his  hands  for  a  special  pun>ose  under  sneh  ei^ 
cumstances  that  a  trust  arises  which  is  inconsistent 
with,  or  adverse  to,  the  claim  of  a  lien.'*  But  where 
property  given  to  an  attorney  for  a  special  purpose 


tnr  the  attorney.  In  order  In  such  a 
case  to  create  a  lien  for  the  security 
of  the  first  debt  a  contract  to  that 
effect  is  necessary,  which  should  be 
distinctly  notified  to  the  officer  and 
debtors  In  the  second  collections,  or 
they  will  be  allowed  to  take  the  di- 
rection of,  and  malce  payment  to,  the 
nominal  creditor  in  the  execution. 
Goodrich  v.  Mott,  »  Vt.  395. 

[e]  Btom  MdMi  m  aniurt  ollenVs 
andnota«— The  lien  exlats  not  only 
aa  against  the  client  himself,  but 
also  as  fl«alnflt  his  creditors,  at  least 
so  far  as  money  In  the  attorney's 
hands  is  concerned.  Randolph  v. 
Bandolph,  S4  Tex.  181. 

Id]  Am  atloflw  w1»  MCMmM 
•a  «rt«r  to  pay  ever  to  piaintin  for 
hie  benefit  whatever  money  may  be 
collected  in  a  ceruin  suit  has  a  right 
to  retain  his  commission  for  collect- 
ing.  Klnsey  v.  Stewart,  14  Tex.  457. 

Te]  mow  unoh  mi^  »•  IWUU— <1) 
Only  enough  money  can  be  held  un- 
der the  lien  to  satisfy  the  claim  of 
the  attorney.  The  surplus  must  be 
paid  to  the  client.  JefTrles  v.  Laurie, 
Is  Fed.  786;  Matter  of  Birdseye,  165 
App.  Dlv.  898  mem,  149  NTS  617; 
Charboneau  v.  Orton,  43  Wis.  96.  (2) 
The  court  may  even  order  the  attor- 
ney to  deposit  the  money  claimed  In 
the  hands  of  a  trustee  to  await  the 
adjudication  of  hU  claim.  Matter 
orRowland.  66  AfiP*  I>*^-  «*•  «5  'CES 
1121  laflt  166  N.  T.  641  msm,  60  NB 
1120  meml.   

a.    Qist  V.  Hanly,  3S  Ark.  23S. 

a.  In  re  Bracher,  60  N.  J.  Bq.  860, 
61  A  68;  Ex  p.  Law.  2  A.  &  E-  *B: 
«9  EX;l  42,  111  Reprint  18:  Balch  v. 
Symes,  Turn.  &  R.  87,  12  EngCh  87, 
87  Reprint  1028;  Oeorges  v.  Oeorges, 
18  Ves.  Jr.  294.  84  Reprint  828.  Bee 
also  Bracher  v.  Olds,  80  N.  J.  Bq.  449, 
46  A  770  (qu»re).  „.    „  « 

4.  Wright  V,  Cobleigh,  21  N.  H. 
831;  Matter  of  Bergstrom,  181  App. 
Dlv,  794,  116  NTS  247;  Matter  of 
Bergstrom,  131  App.  Div.  791.  116 
NTS  246:  Dodson  v.  Riddle.  1  Oh.  Dec. 
(Reprint)  64,  1  WestLJ  893:  Clifford 
v.  TurrUl,  8  De  a.  *  Sm.  1.  64  Re- 
^rint  1.    And  see  Infra  |  896  note 

*a.^*V>avl6  v.  Davis,  90  Fed.  791; 
Pennsylvania  Finance  Co.  v.  Charles- 
ton, etc..  R.  Cc  62  Fed.  626;  Penn- 
eylvanla  Finance  Co.  v.  Charleston, 
etc.,  R.  Co..  48  Fed.  46:  Curtis  v. 
Richards,  4  Ida.  484.  40  P  67,  96 
AmSR  134;  In  re  Holllns,  197  N,  T. 
861,  90  NE  997  [rev  186  App.  Dlv.  918 
mem,  120  NTS  1128  J  ;„Newlng- 
ton  Loul  Bd.  V.  Bldrldge,  12  Ch.  D. 
849. 

[a]  BeUvery  "np  of  p^ers  lOon 
otlmt* a  giving  aMazltjr^where  it  Is 

doubtful  whether  an  attorney  is  in 
the  right  in  a  claim  set  up  by  him 
against  his  client  for  fees  and  costs, 
and  the  client  offers  to  give  security 
for  the  amount  shown  to  be  due,  the 
attorney  should  be  ordered  to  deliver 
up,  on  security  being  given,  papers 
on  which  he  asserts  a  lien  for  his 
claim.  Cunningham  V.  Wldlog,  5 
AbbPr  (N.  T.>  413. 

[b]  Mtr  to  luuM  ovar  om  fflvtaf 
■Mazttrn— Where  an  attorney  offered 


to  hand  over  papers  of  his  client  in 
his  possession  on  the  appointment 
of  a  referee  to  pass  on  the  value  of 
his  services  and  the  giving  of  se- 
curity, he  should  not  be  deprived  of 
his  Hen  by  a  summary  order  to  de- 
liver the  papers  to  his  client  without 
security  for  any  sum  found  due. 
Rubel  v.  Blirr,  132  App.  Div.  910  mem, 
117  NTS  68. 

e.  Pennsylvania  Finance  Co.  v. 
Charleston,  etc..  R.  Co.,  62  Fed.  626; 
Pennsylvania  Finance  Co.  v.  Charles- 
ton, etc.,  R  Co..  48  Fed.  46. 

7.  Davis  v.  Davis  90  Fed.  791. 

8.  Pennsylvania  Finance  Co.  v. 
Charleston,  etc.,  R.  Co^48  Fed.  46. 

9.  Cunningham  v.  Wlding,  6  Abb 
Pr  <N.  T.)  413;  Trust  v.  Repoor,  16 
HowPr  (N.  T.)  570. 

10.  Pennsylvania  Finance  Co.  v. 
Charleston,  etc.,  R.  Co^  48  Fed.  45. 
And  Bee  Discovery  [14  Cyc  332J. 

11.  In  re  Ward,  ri8»61  2  <%.  31; 
Ex  p.  Horsfall,  7  B.  &  a  628,  14  fiiCL 
239,  108  Reprint  820. 

la.  Heyward  v.  Maynard,  119  App. 
Div.  66,  103  NTS  1028. 

13.  Newton  v.  Porter,  5  Lans.  416 
[aff  69  N.  T.  138,  25  AmR  152] 
(where  certain  attorneys  received 
notes  and  a  mortgage  of  real  estate, 
the  proceeds  of  stolen  bonds,  as  In- 
demnity for  legal  services  In  defend- 
ing the  parties  from  whom  they  re- 
ceived them  In  civil  and  criminal 
proceedings  growing  out  of  the  lar- 
ceny. It  was  held  that  they  were 
liable  to  the  owners  of  the  bonds  for 
the  proceeds  of  the  securities  re- 
ceived beyond  the  value  of  services 
which  had  been  rendered  previously 
to  notice  of  the  fact  that  the  notes 
and  mortgage  represented  moneys  re- 
alised from  the  stolen  bonds). 

14.  U.  S. — In  re  Brown,  4  F.  Cas. 
No.  1,984.  1  NTLegObB  69. 

111.— Bour  v.  Thomas,  170  111.  A. 
466,  461  [quot  Cyc].  Compare  Scott 
v.  Morris.  131  111.  A.  605  (holding 
that  an  attorney  has  a  lien  upon  all 
papers  of  a  client  In  his  hands  as 
such  for  the  payment  of  his  lawful 
charges,  regardless  of  the  particular 
purpose  for  which  they  were  Intrust- 
ed to  the  attorney's  keeping). 

Mass. — Newell  v.  West,  149  Masa 
520.  21  NB  964. 

Ho.— Llndsley  y.  Caldwell,  234  Mo. 
498.  18?  8W  983,  87  LRAN8  161. 

N.  J.— Bracher  v.  Olds,  60  N.  J. 
Bq.  449,  46  A  770. 

N.  T.— West  v.  Bacon,  164  N.  T. 
426,  68  NB  622;  Matter  of  Bergstrom, 
131  App.  Dlv.  791.  116  NTS  246; 
Henry  v.  Fowler,  3  Daly  W*. 

Or. — State  v.  Lucas,  24  Or.  168,  33 
P  538. 

R,  I.— .Anderson  v.  Boaworth,  15 
R.  1.  443.  8  A  339,  2  AmSR  910. 

Tex.— Uaxey  v.  Besser,  44  Tex.  506. 

Vt. — Qeodrich  v.  Mott,  9  Vt.  395. 

Va. — Watts  v.  Newberry,  107  Va. 
233.  242.  57  SB  657  [cit  Cyc]. 

Eng.— Pelly  v.  Wathen,  7  Hare  351, 
27  EngCh  S51,  68  Reprint  144  [aff  1 
De  a  M.  ft  a.  16,  50  EiigCh  13,  42 
Reprint  4671;  Lawson  v.  DIclienson,  8 
Mod.  106.  88  Reprint  218;  Balch  v. 
Symes,  Turn.  &  R.  87,  12  BngCh  87, 
37  Reprint  1028.      .  . 


[a]    Papers  veoetvsd  for 

An  attorney  has  no  lien  for  his  fen 
on  copies  of  the  printed  record,  on  an 
appeal  to  the  court  of  appeals,  which 
under  the  rules  must  be  filed  In  court, 
and  which  have  been  delivered  to,  and 
received  by,  him  for  that  purpose. 
Matter  of  Bergstrom.  131  App.  Dlv. 
791.  798,  116  NTS  248  (where  the 
court  said:  "When  the  attorney  re- 
ceived them  for  that  -purpose  it  was 
with  an  obligation  to  use  them  for 
the  purpose  for  which  thsy  had  beea 

Firlnted  and  for  which  Ih^  were  de- 
Ivered  to  him.  A  refuaal  by  an  at- 
torney to  perform  this  duty  woidd 
be  a  violation  of  his  duty  to  his  clieni 
which  he  could  not  Justify  by  a  claim 
that  his  charges  for  legal  services 
had  not  been  paid,  and  If.  by  retain- 
ing these  records  In  his  possession, 
the  appeal  would  be  rendered  useless, 
an  attorney  would  subject  himself  to 
a  serious  charge  of  professional  mis- 
conduct and  might  be  liable  for  anr 
damages  sustained  by  reason  of  hli 
default  In  preventing  his  client  from 
prosecuting  the  appeal").  And  set 
supra  S  895  text  and  note  4. 

[bl  Honeyed)  An  attorney  baa 
no  lien  on  the  money  of  his  client 
deposited  with  him  for  a  special  pur- 

?08e,  and  he  cannot  retain  out  of  it 
ees  doe  him  for  services.  Anderson 
v.  Boaworth.  15  R.  I.  443,  8  A  339.  I 
AmSR  910.  (2)  Thus,  where  an  at- 
torney receives  money  from  A  for 
the  ball  of  B,  to  be  returned  to  A  on 
the  final  disposition  of  the  charge 
against  B,  he  is  bound  so  to  return 
it  in  full,  although  the  owner  at  that 
time  owes  him  a  fee  for  services  rui- 
dered.  State  v.  Lucas,  24  Or.  168.  81 
P  588. 

[c]  Where  oevtala  drafta  w«ze 
placed  In  the  hands  of  tbs  owBsrt 
■ttomeys  In  order  to  enable  the  own- 
er at  any  time  to  realise  the  money 
on  them  and  to  apply  it  to  the  pay- 
ment of  his  debts  as  he  thought  best, 
and  to  prevent  the  fund  from  being 
levied  on,  the  drafts  were  not  sub- 
ject to  a  lien  for  claim  for  profes- 
sional services  held  by  the  attorneys 
against  the  owner.  Watts  v.  New- 
berry, 107  Va.  233,  242.  67  SB  €S7 
(Where  the  court  said:  "The  object 
of  placing  the  drafts  In  the  hands  of 
the  attorneys,  as  stated  by  them  In 
their  original  and  amended  answers, 
was  to  enable  the  client  at  any  time 
to  realise  the  money  on  the  drafts 
and  apply  It  to  the  payment  of  sue* 
debts  as  ne  thought  best.  The  action 
of  the  client  In  depositing  the  drsfla 
with  his  attorneys,  aa  they  had  ad- 
vised, for  that  express  purpose.  Is 
Inconsistent  with  the  claim  of  lie* 
now  asserted  by  his  attorneya  Their 
debt  might  not  be,  and  most  probably 
was  not,  one  of  the  debts  which  he 
Intended  to  pay  out  of  the  money  de- 
posited in  the  bank.  If  it  had  be«n. 
he  would  very  likely  have  given  his 
attorneys  a  check  In  payment  of  their 
debt  and  obtalked  drafts  for  the 
residue  only.  If  their  debt  was  not 
one  of  the  debts  which  he.  in  his 
then  financial  condition,  thouetat  it 
'beat'  to  pay  out  of  the  proceeds  ol 
the  drafts,  ne  would  be  compelled  te 


For  lator  casss,  devsZo^Bsate  and  ohaacss  in  the  law  see  cumulative  Annotatloiis,  same  title,        and  note  nnmbar. 
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is  left  in  his  haads  after  the  termiaatioD  of  the 
particular  transaction,  the  character  of  the  attor- 
ney's possession  will  be  presumed  to  have  changed, 
and  a  lien  will  arise  on  such  property  of  his  elisnt 
as  remains  in  his  hands.*" 

397]  Ci  Property  D^vend  in  BeprassatatiTC 
Oapaci^.  An  attorney  may  claim  a  lien  on  prop- 
erty belonging  to  an  estate,  placed  in  his  hands  by 
the  reprasentative  of  that  estate  in  his  representa*' 
tive  ci^aeity,  for  services  rendered  hun  in  sneh  ca- 
pacity.** 

O.  Pmoas  Entitled— 1.  In  QenenL  An 

attorney's  lien  exists  only  in  favor  of  a  regularly 
licensed  attorney/^  employed  under  a  valid  con- 
tract, express  or  implied.*"  None  »u»pt  an  attorney 


can  assert  a  lien.  The  relationship  is  the  founda- 
tion of  the  rig^t.*'  ' 

399]  2.  Associate  GoiuumL  An  assistant 
counsel  may  claim  a  lien  whoi  his  empioymsut  is 
authorised  by  the  client,'"  unless  the  statute  eon- 
fines  the  lien  to  the  attorney  of  record.'*  But  where 
an  attorney  emploi^s  associate  counsel  on  his  own 
account  such  associate  counsel  has  no  lien  on  tlu 
results  of  the  action.*'  The  lien  may  be  enforced  by 
motion  against  monnr  collected  by  a  co-attorney." 

400]  H.  Priorities.  An  attorney's  lien  cov- 
ers only  the  intraest  of  the  client  in  the  property 
ebaiged,  and  is  subject  to  any  rights  in  the  prop- 
erty wliieh  are  valid  against  the  client  at  the  time 
the  lien  attaches.*^.  It  is  also  subject  to  administra- 


Bubntlt  to  th«  demand  of  Mb  attor- 
neys or  have  tbe  whole  purpose  for 
which  he  depoBlted  the  drafts  lii  ac- 
cordance with  their  advice  thwart- 
ed"). 

[d]     PosBSSslen  fkat  of  »gnkt^ 

When,  after  complete  execution  of  a 
will,  a  testator  delivers  It  to  his  at- 
torney with  express  Instruction  to  de- 
posit  It  in  the  testator's  safe,  the 

fiossession  of  the  will  thus  obtained 
s  not  the  possession  of  an  attorney 
but  of  a  mere  agent  or  messenger, 
and  is  not  such  possession  as  will 
support  ft  claim  of  attorney's  Hen. 
Bracher  v.  Olds,  60  N.  J.  Bq.  449,  46 
A  770. 

IB.  Ex  p.  Pemberton,  18  Tes.  Jr. 
282.  34  Reprint  324;  Ex  p.  Sterling,  16 
Ves.  Jr.  258.  33  Reprint  982. 

XS.    See  cases  Infra  this  note. 

ra]  Bxeoator. — Matter  of  Knapp. 
8G  N.  T.  284;  Matter  of  Smith,  111 
App.  T>\v.  23.  30,  97  NTS  171  [clt 
Cyc];  Arhenburgh  v.  Little,  49  App. 
DIv.  636,  64  NTS  742  [atC  176  N.  T. 
661  mem,  68  NE  1114  mem];  De  I«a- 
mater  v.  HcCaskle,  4  Dem.  Surr.  (N. 
7.>  649. 

rb]  OwtfdlM^Monget  v.  Tessler, 
a  La.  Ann.  165;  Matter  of  Holland 
Trust  Co.,  7«  Hun  328.  27  NTS  887. 

[c]  Tnwt«*r-Matter  of  King.  61 
App.  IMv.  152.  70  NTS  366  [mod  168 
N.  T.  68,  60  NE  1054]. 

17.    Tedrick  v.  HIner,  61  HI.  189. 

[a]  Attorner  of  oUier  atste^A 
lien  may  be  allowed,  although  the  at- 
torney is  not  licensed  In  the  state 
where  he  assisted  In  the  cause.  Tay- 
lor V.  Badoux,  (Tenn.  Ch.  A.)  68  SW 
»19. 

Cb]  0(nvorattoii.~An  attorney's 
lien  for  services  as  a  lawyer  can  be 
enforced  only  on  behalf  of  a  lawyer, 
and  not  on  behalf  of  a  corporation, 
which  cannot  practice  law.  Matter 
of  Bensel.  68  Misc.  70,  124  NTS  726. 

1&  Compton  V.  State,  38  Ark.  601 
fholdlng  that  no  Hen  arises  where  a 
public  officer  retaining  counsel  has 
no  authority  to  do  so) ;  Sloan  v. 
Sznlth,  77  Conn.  713,  66  A  712:  Davis 
V.  Sharron.  16  B.  Mon.  (KyO  64 
f  holding  that  no  Hen  arises  where 
the  contract  of  employment  Is 
champertous) ;  Kelly  v.  New  York 
City  R-  Co.,  122  App.  Div.  467.  106 
J»jyS  894;  Wright  v.  Rensans,  21  NTS 
489. 

ra]  Am  attonwr  f or  Ow  ma  party 
iA  ■■■Iwsl  has  a  Hen  on  the  ludg- 
rnen^  although  be  was  not  employed 
V.V-  tbe  nominal  party.  McGregor  v. 
Coi¥i»tock,  28  N.  T.  287. 

ri>]  One  partner  In  a  firm  of  at- 
tor*n«y  cannot  claim  a  Hen  for  his 
f n(31-vt<lual  fee  on  other  matters,  on 
TSTOJf^'^y  °^  f^nds  Intrusted  to  the 

ga.z-tr>«r8hlp.     Bowling   Oreen  Sav. 
^nK    V.  Todd,  ■'64  Barb.  146  [afl  62 
-vj    Y.    *89]-    ■  . 

'rcl  Ssrrlewi  rmdsrad  latMrtats. — 
A  ii«n  cannot  be  claimed  against  an 
^ rn in  Istrator  for  services  rendered 
^ vi «  f n  testate.  Posa  v.  Cobler,  106 
r^wa.  '728,  75  NW  516;  January  v, 
IrarwB^W.  i  Bibb  (Ky.)  566. 

UkT  Matter  of  Fourteenth  St.,  168 
f^-^   X>ir.  687.  14S  NTS  94S. 


SO.  U.  S. — Hartman  v.  Swlger.  215 
Fed.  960:  Massachusetts,  etc.,  Constr. 
Co.  V.  Gill's  Creek  Tp.,  48  Fed.  145 
[app  dism  154  U.  S.  621.  14  SCt  1154, 
38  L.  ed.  1073];  Pennsylvania  Finance 
Co.  V.  Charleston,  etc.,  R.  Co.,  48  Fed. 
46. 

Ala. — Jackson  v.  Clopton.  66  Ala. 

29. 

III.— Anderson  v.  Baker.  176  ni.  A. 

2S4. 

Iowa. — Qtbson  v.  Chicago,  etc.,  R. 
Co..  122  Iowa  566^98  NW  474. 

Mich. — Peo.  V.  Pack,  116  Mich.  669, 
74  NW  186;  Heavenrich  v.  KeHey, 
111  Mich.  163.  69  NW  226. 

Mo. — Lawaon  v.  Missouri,  etc.  Tel. 
Co.,  178  Mo.  A.  124.  164  SW  138: 
Smith  V.  Wright,  168  Uo.  A.  71B,  134 
SW  683. 

N.  T. — Harwood  v.  La  Orange,  137 
N.  T.  538.  32  NE  1000. 

Pa. — Balsbaugh  v.  Praier.  19  Pa. 

95. 

81.  Ooodwln  Film,  etc,  Co.  v. 
Elaatman  Kodak  Co.,  216  Fed.  831: 
Foster  v.  Danforth,  69  Fed.  750; 
Blake  v.  Corcoran.  211  Mass.  406,  97 
NE  1602;  Harding  v.  Conlon,  146  App. 
Div.  842,  131  NTS  903;  Holmes  v. 
Bell.  139  App.  t>lv.  456,  124  NTS  301 
[aff  200  N.  T.  686  mem,  94  NE  1094 
mem];  Dall^  v.  Wellbroek,  66  App. 
Div.  623.  72  NTS  S4S;  Brown  v.  N^w 
Tork,  9  Hun  (N.  Y.)  687  [aff  8  NT 
AnnCas  78  note]:  Kennedy  Carrlck, 
18  Misc.  38,  40  NTS  1121^ 

[a]  Bvny  sMonMT  who  appears. 
.^Under  Mo.  Rev.  St.  (1909)  f  964. 
attorneys  of  record  who  appear  for 
plaintiff  after  the  commencement  of 
the  action  and  after  a  discharge  of 
the  original  attorney  have  a  Hen. 
Lawson  v.  Missouri,  etc.,  Tel.  Co., 
178  Mo.  A.  1'24.  16*'SW  138;  Bishop 
v.  United  R.  Cos.,  166  Mo.  A  226,  230, 
147  SW  170  (where  the  court  said: 
"The  case  of  one  who  appeared  as 
attorney  for  plaintiff  after  the  com- 
mencement of  the  action  was  as  much 
within  the  mischief  this  statute  was 
Intended  to  remedy  as  was  that  of 
the  one  who  appeared  at  such  com- 
mencement. Indeed  he  may  have  ren- 
dered more  arduous  and  effective 
service  than  the  latter  and  might  suf- 
fer more  from  being  cheated  out  of 
his  share  in  the  fruits  of  the  cause 
by  means  of  a  settlement  made  over 
hla  head  or  behind  his  back.  There 
was  Just  as  much  reason  for  giving 
hlm'a  Hen  as  there  was  for  giving  a 
lien  to  the  attorney  who  nrst  ap- 
peared, and  by  construing  the  section 
so  as  to  give  it  to  hjm.  no  violence 
Is  done  to  the  language  used.  It  is 
true  that  the  section'  grants  the  Hen 
only  In  favor  of  'the  attorney  who 
appears,'  but  these  ^ords  may  very 
properly  be  held  to  jmean  "any  attor- 
ney who  appears'  irloyes  v..  Chil- 
dren's Aid  Soc.  3  A^NPas  (N.  T.) 
36],  which  is  In  aecorff  with  the  true 
putTjose  of  the  act");  Smith  v. 
Wrfeht,  163  Mo.  A  719,  134  SW  683. 

[bi  Death  prior  to  appearanoe.^ — 
Since  N.  T.  Code  Civ.  Proc.  S  66  gives 
a  statutory  lien  on  proceeds  of  a  re- 
port only,  to  an  attorney  who  appears 
for  a  party,  an  attorney  for  a  client 


Interested  in  street  opening  proceed- 
ings who  died  prior  to  the  actual  In- 
stitution of  the  proceedings  In  which 
a  report  In  favor  of  the  client's  exec- 
utors and  trustees  was  rendered  had 
no  statutory  lien  thereon.  Matter  of 
Robblns,  61  Misc.  114,  112  NTS  1032 
[aff  132  App.  Div.  906  mem,  116  NTS 
1146  mem], 

[c]  It  Sm  launaterlal  that  the  at- 
torney was  styled  on  the  record  as 
"of  ooiuiMl'*  merely.  If  (t  affirmative- 
ly appears  that  he  Instituted  the  suits, 
had  contrnl  of  them  at  all  times,  and 
w;is  recoKiiiziii  as  attorney  of  record 
by  rc)iiiisi.-l  for  the  adverse  parties. 
Heavenrich  v,  Kelley,  111  Mich.  168. 
6il  NW  226. 

83.  Lathrop  v.  Hallett,  20  Colo.  A. 
207.  77  F  1095;  Gibson  V.  Chicago, 
etc..  R.  Co..  122  Iowa  566.  98 
4T4;  Larned  v.  Dubuque,  86  Iowa  166, 
58  NW  105;  Smith  v.  Wright.  168  Mo. 
A.  719.  134  SW  683. 

23.  Smith  V.  Ooode.  29  Oa.  186. 
But  see  Taylor  v.  Long  Island  R.  Co.. 
31s  Anp.  Div.  696.  66  NTS  666  (hold- 
ing that  the  court  cannot  order  as- 
sistant counsel  to  pay  to  the  counsel 
of  record,  as  the  relationship  between 
them  Is  simply  that  of  debtor  and 
creditor). 

M.  U.  S. — In  re  GlllaBple,  190  Fed. 
88,  91  [clt  Cyc]:  Cain  v.  Hockensmlth 
Wheel,  etc,  Co..  167  Fed,  992;  Greg- 
ory v.  Pike,  6T  Fed.  837,  16  CCA  33 
tapp  dlsm  160  U,  S.  643,  IS  SCt  431, 
40  L.  ed.  566):  Pennsylvania  Finance 
Co.  V.  Charlesmn,  etc.,  R.  Co.,  52  Fed. 
678.  See  alsii  De  Chambrun  V.  Cox. 
60  Fed.  471.  9  CCA  86. 

Ala. — Ex  p.  Lehman,  69  Ala.  631. 

Colo. — Teller  v.  HIH,  18  Colo.  A 
609.  72  P  811. 

Conn. — Gager  v.  Watson,  11  Conn. 
168;  Rumrlll  v.  Huntington,  5  Day 
163. 

D.  C. — ^Van  Rlswick  v.  Lamon,  9  D. 

C.  172; 

Ga. — Waters  v.  Greenway,  17  Ga. 
692. 

111. — Hawk  V.  Ament.  28  111.  A. 
390. 

Iowa. — Atlee  v.  Bullard,  123  Iowa 
274,  98  NW  889;  Ward  v.  Sherbondy, 
06  Iowa  477.  65  NW  413;  Des  Moines 
Gas  Co.  V.  West,  60  Iowa  16. 

Ky. — Montgomery  v.  Garr,  87  SW 
680.  18  KfL  607:  McAfee  v.  Rurrack, 
1  KyL  347,  10  Ky.  Op.  812. 

N.  T.— Gates  v.  De  la  Mare.  142  N. 
T.  307,  37  NE  121;  Farmers*  Y..  A  T. 
Co,  V.  Westchester  County  Water 
Works  Co.,  143  App.  Div.  78,  127  NTS 
669  [aff  206  N.  T.  711  mem.  99  NB 
1107  mem]. 

Philippine. — De  la  Pena  v.  Hidalgo, 
20  PhilTpplns  828. 

Tenn.^Blackburn  v.  Clarke,  85 
Terni.  506,  8  SW  60S;  Hays  v.  DaltoiL 
5  Lea  666.  See  also  Nell-v.  Statsn,  7 
Helsk.  290. 

Vt. — Weed  Sewing  Mach.  Co.  V. 
Boutelle,  66  Vt.  670,  48  AmR  821; 
Walker  v.  Sargeant,  14  Vt.  247. 

W.  Va. — Bent  v.  Lipscomb,  45  W. 
Va.  18S,  31  SE  907,  72  AmSR  816; 
Renlck  V.  Ludlngton,  16  W.  Va  378. 

Eng. — Wakefield  v.  Newbon.  6  Q. 
R  S76.  61  ECL  276,  116  Xtoprlnt  10^ 
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tion  and  funeral  expenses,^"  and  to  claims  for  ad- 
vances of  money  to  carry  on  the  necessary  litiga- 
tion.^" Such  a  lien  is,  however,  paramount  to  the 
rights  of  the  client  and  his  creditors/'  even  a  credi- 
tor in  whose  favor  execution  has  been  levied/*  or 
who  bag  acquired  a  lien  in  supplementary  proeeed- 
ingSf**  or  in  attachment  or  garnishment  proeeed- 
ings.*^  An  attorney's  lien  upon  the  fund  or  prop- 
erty recovered  is  also  superior  to  the  rights  of 
either  the  assignee  or  the  heirs  of  plaintiff "  in 
the  property. 

OUiim  mbcaiinaitlr  attaching.  A  lien  for  attor> 
ney'a  services  relates  back  and  takes  effect  from 
the  time  of  the  commencement  of  the  services,** 
and  is  Bup^or  to  claims  of  creditors  subsequently 
attaching  on  the  interest  of  the  client  in  the  prop- 
erty involved  in  the  action.** 

[  ^  401]  I.  Protection  against  Assignment  Settle- 
ment, and  Set-Off — 1.  Assignment.  The  assignee  of 
a  judgment  takes  it  subject  to  a  lien  in  favor  of 
the  attorney  through  whose  services  it  was  secured.** 
This  rule  holds  even  where  the  assignee  takes  for 


value  and  without  notice."  But  the  lien  will  oot 
become  ^eetive  against  a  sale  o£  the  judpnest 
made  in  good  faith  prior  to  the  perfecting  of 
the  lien."  So  the  assignee  of  a  cause  of  actioa  or 
of  the  subject-matter  of  the  litigation  ti^es  ndh 
ject  to  the  attorney's  lien  thereon,**  except  in  jnria- 
dictions  where  no  lien  exists  until  ju<%ment  is  al- 
tered.** A  client's  assignment  for  the  ben^t  of 
creditors  does  not  affect  the  charging  lien  of  Ids 
attorney  for  his  services  in  litigatim  for  the  client** 
Harduding  assets.  An  attorney's  lien  for  aervitu 
should  be  satiafled  out  of  property  subject  ther^ 
in  the  inverse  order  of  alienation,  in  ease  of  etm- 
veyance  by  the  client.** 

402]  8. Settlensitt— a. In OanenL  Inthesb- 
sence  of  a  legislative  enactment  regulating  the  nut- 
ter, the  rule  is  quite  general  that  prior  to  seenrinf 
a  judgment  or  a  decree  in  his  favor  a  party  may, 
without  the  knowledge  or  consent  of  his  attorney, 
compromise  the  dispute  involved,  thereby  preventing 
an  attorney's  lien  from  attaching  to  the  money  or 
property  received  by  the  client  in  settlement.**  Hoo- 


Pratt  T.  yiiard.  6  B.  ft  Ad.  80S,  27 
ECL  S40.  110  »epr*nt^»89:  Hollla  v 
Clarldffe.  4  Taunt.  807,  128  Reprint 

[a]    Am  affalut  mortffan  Imad- 

hoidwm. — Where,   in   proceealnara  to 


condemn  for  public  use  the  property 
ol  a  waterworks  company,  the  com- 
lany  employed  an  attorney  who  ren- 
dered services  reaulttng  In  aecurlnj 
a  larger  award,  the  attorney  did  not 
acquire  any  lien  on  the  award  as 
against  mortgage  bondholders  of  the 
company.  Farmers'  L.  &  T.  Co.  v. 
Westchester  County  Water  Works 
Co .  148  App.  plv.  78.  187  NTS  569 
laff  206  N.  Y.  Yll  mem.  99  NB  1107 

Matter   of  Tierney,   88  Misc. 
317.  151  NTS  972.  ^  „  ^ 

26.  r>e  Chambrun  v.  Cox,  60  Fed. 
471.  9  CCA  86,  ,  . 

87.  Koona  v.  Beach,  147  Ind.  137, 
46  NE  601,  46  NE  587;  Pettlbone  v. 
Thomson,  iz  Misc.  486,  130  NTS  284. 

[a]  Tniui  (1)  an  attorney's  lion  on 
a  stock  of  goods  for  services  in  pre- 
paring and  defending  a  deed  of  trust 
thereof  without  knowledge  that  the 
grantor  had  purchased  them  on  credit 
through  false  representations  Is  su- 
perior to  the  rights  of  the  seller  su- 
ing to  rescind.  Meyers  v,  Bloon,  20 
Tex.  Civ.  A.  654,  50  SW  217.  (2)  An 
attorney's  fee  for  the  settlement  of 
an  estate  takes  precedence  over  the 
claims  of  the  creditors  of  the  de- 
ceased. Wells'  Succ.,  24  La.  Ann. 
162. 

28.  Henry  v.  Traynor,  42  Minn. 
234,  44  NW  11. 

as.  Dienst  v.  McCaffrey,  32  NTS 
818. 

so.  Hargett  V.  McCadden.  107  Oa. 
773,  38  SET  666;  Morrison  v.  Ponder, 
45  Oa.  167;  Weed  Sewing  Mach.  Co. 
V.  Boutelle.  56  Vt.  670,  48  AmR  821. 

[a]  Oarnlrtim— t  of  ram  ooUeoML 
— attorney  having  claims  in  his 
hands  for  collection  is  entitled  to  an 
allowance  for  his  fees  when  they  are 
garnished  in  his  hands.  Daigle  v. 
Bird.  22  La.  Ann.  138. 

81.    See  infra  S  401. 

83.  Porter  v.  Hanson,  36  Ark.  591. 

88.  Harlan  v.  Bennett,  12?  Ky.  572. 
106  SW  287,  32  KyL  473,  128  AmSR 
860. 

84.  U.  S.— Lawrence  v.  U.  S.,  71 
Fed  228. 

Iiid. — justice  v.  Justice,  116  Ind. 
201.  16  NE  616. 

Iowa. — Myers  v.  McHugh,  16  Iowa 
335. 

Ky. — Harlan  v.  Bennett,  127  Ky. 
572,  106  SW  287.  32  KyL  473.  128 
AmSK  360. 

La. — Stiles  v.  Bruton.  184  La.  623, 
64  8  i99;  Leesville  First  Nat.  Bank 
v.  Martin.  127  La.  783.  68  8  978. 


Mass. — Thayer  V.  Danleli^  11 3 
Mass.  129. 

N.  T. — Palmer  v.  Palmer,  24  Misc. 
217,  53  NTS  638. 

Tenn, — Winchester  v.  Helskell,  16 
Lea  666;  Damron  v.  Robertson,  12 
Lea  372;  Brown  v.  Blgley,  3  Tenn.  Ch. 

Eng.— Rldd  v.  Thome,  [19021  2  Ch. 
844;  Shlppey  v.  Orey,  49  L.  J!  C.  P. 
624. 

Can.— Bell  v.  Wright,  24  Can.  S.  C. 
666. 

N.  8.— Falgrave  v.  UoMUlan,  81  N. 

8  488 

'Ont.' — Bemeski  v.  Tourangean,  18 
Ont.  Pr.  263. 

[a]    FUdf*  of  seonzttiea  to  aecnM 

Insn  ftttTTrnryn  employed  by  a  rail- 
road reorganisation  committee  to  ad- 
vise and  assist  them  In  the  conduct 
of  the  business  have  a  lien  for  their 
services  on  the  securities  deposited 
with  the  committee  by  the  parties  to 
the  reorganisation  agreement,  su- 
perior to  the  claim  of  one  to  whom 
such  securities  are  afterward  pledged 
to  secure  a  loan.  Needles  v.  Smith, 
87  Fed.  316,  32  CCA  226. 

88.  U.  S.— Hartman  v.  Swiger,  216 
Fed.  986,  989  (where  the  court  said: 
"If  this  were  not  so  as  a  general 
principle.  It  seems  to  me  that  where, 
as  In  this  case,  one  assigns  his  inter- 
ests to  near  relatives,  such  as  mother 
and  wife,  and  continues  to  call  upon 
the  attorneys  originally  employed  by 
him  to  prosecute  and  protect  such  in- 
terests, to  perform  such  additional 
services,  the  law  would  presume  him 
as  doing  so  with  knowledge  and  con- 
sent of  such  related  assignees,  in 
short,  as  their  agent");  Central  Trust 
Co.  v.  Richmond,  etc.  R.  Co.,  106  Fed. 
803,  46  CCA  60. 

Ala. — Mosely  v.  Norman,  74  Ala. 
422. 

Ark.— McCain  v.  Portis,  42  Ark. 
403;  Sexton  v.  Pike,  18  Ark.  193. 

Colo. — Davidson  v.  La  Plata  Coun- 
ty, 26  Colo.  649.  69  P  46;  Bell  v.  Lake 
County,  26  Colo.  A.  192.  141  P  861. 

Ind. — Peterson  v.  Struby,  26  Ind. 
A.  19,  66  NE  738,  67  NB  699. 

Mass. — Bruce  v.  Anderson.  176 
Mass.  161,  67  NE  S64. 

Minn. — ^Wetherby  v.  Weaver,  61 
Minn,  73,  62  NW  970;  Gill  v.  Tniel- 
sen,  39  Minn.  373,  40  NW  264. 

Nebr. — Taylor  v.  Stuli,  79  Nebr. 
295,  112  NW  677:  Tates  v.  Kinney,  33 
Nebr.  863,  61  NW  230. 

N.  T. — Hatter  of  Gates,  61  App. 
Dlv.  350,  64  NTS  1060;  Sweet  v.  Bart- 
lett,  6  N.  T.  Super,  661;  Guliano  v. 
Whltenack,  9  Misc.  562,  80  NTS  416, 
24  NTClvProc  55,  1  NTAnnCas  76; 
Ward  V.  Lee,  18  Wend.  41. 

Oh. — Hlnman  v.  Rogers,  4  Oh.  Dee. 
(Reprint)  808,  1  ClevLRep  267. 


Tenn. — Cunningham  t.  HcOrady,  S 
Baxt.  141;  Taylor  v.  Badoux,  (Cb.  A) 
68  SW  919. 

Utah. — Loofbourov  v.  Hicks,  24 
Utah  49.  66  P  602.  66  LRA  87™ 

Vt.— Parker  v.  Rirker.  71  Vt  88t, 
fL-*--^^*;  Heartt  v.  Chlpman,  2  aUl 
188,  166  (where  the  court  said:  "^f 
it  is  necessary  for  the  security  of  the 
attorney,  as  against  the  debtor,  to 
give  notice  to  him  of  his  Hen,  this 
may  be  done  with  convenience,  as  the 
attorney  must  know  who  the  debtor 
Is;  but  It  is  apitarent.  In  case  the 
debt  is  assigned,  he  may  not.  and 
most  likely  cannot,  know  who  the 
assignee  is.  It  Is  more  reasonable  to 
require  the  assignee,  who  takes  the 
demand  subject  to  the  same  eqaitr. 
and  in  no  better  condition  than  it 
was  in  the  assignor's  hands,  and  who 
knows,  or  is  presumed  to  know,  the 
law  as  to  the  attorney's  Hen.  to  make 
the  necessary  inquiry  before  he  takes 
the  assignment  of  a  Judgment;  and 
notice  to  him  from  the  attorney, 
which  must  frequently  be  impracti- 
cable. Is  not  necessary*'). 

W,  Va. — Bent  v.  Lipscomb.  46  W. 
Va,  188,  31  SE  907,  72  AmSR  815; 
Renick  V.  Ludlngton.  16  W,  Va.  871. 

36.  Guliano  v,  Whltenack.  »  Misc. 
562,  30  NTS  415.  24  NTClvProc  66. 
1  NTAnnCas  76. 

87.  Alderman  v.  Nelson,  111  Ind. 
265.  12  NE  394;  Humptulips  Drivlnc 
Co.  v.  Cross.  66  Wash.  636,  118  P  827. 
87  LRANS  226  and  note. 

88.  U.  S.— New  Tork  Cent.  Trast 
Co,  V,  Richmond,  etc.  R.  Co^  lOS 
Fed,  803,  46  CCA  60;  Frink  v.  Hc- 
Comb,  60  Fed.  486' Key  v.  U.  8.  Bank, 
14  F.  Cas.  No.  7,746,  1  Hayw.  ft  H. 
74. 

Ala. — ^Mosely  v.  NormaiL  74  Ala. 

422. 

Oa.— Lovett  V.  Moore.  »8  Oa.  168. 
26  SE  498. 

Mich.— KUboume  t.  Wiley,  1S4 
Mich.  370.  88  NW.99. 

Nebr. — Maloney  v.  Douglas  Ooaatr, 
8  Nebr.  (Unoff.)  896.  8»  KW  248. 

N.  T.— Boyle  v.  Boyle.  106  K.  T. 
664  mem,  12  NB  709;  Ward  v.  Le«, 
13  Wend.  41. 

Vt.— Heartt  v.  Chlpman,  2  Alk.  lil. 

89.  La  Framboise  v.  Grow.  66  HL 
197;  Potter  v.  Mayo.  3  Me.  84.  14 
AmD  211.    See  supra  I  376. 

40.  Matter  of  Heinshelmer,  ISf 
App.  Div.  SS,  143  NTS  896. 

41.  Butts  V.  Ca.Tey.  148  App.  Dfv- 
356.  128  NTS  533  [app  dlsm  207  N.  T. 
667  mem.  100  NE  1126  mem].  See 
also  generally  Marshaling  Assets  and 
Securities  [26  Cyc  9271. 

48.  U.  S. — In  re  Baxter,  154  Fed. 
22.  88  CCA  106;  The  Bella.  91  Fvd. 
640:  Swanson  v.  Chicago,  ete.  B.  On. 
86  Pod.  688;  Swanston  t.  Hwatnc 
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est  settlements  by  parties,  made  with  no  intention 
to  take  advantage  of  their  attorneys,  but  for  the 
simple  purpose  of  ending  the  litigation,  are  praise- 
worthy and  should  be  encouraged."  A  contract  pro- 
viding that  the  client  shall  not  settle  or  dismiss 
the  proceedings  prior  to  the  rendition  of  a  judg- 
ment or  a  decree  therein  is  against  public  policy 


star  Mln.  Co.,  IS  Fed.  SIS,  4  Uc- 
Crary  241;  London  Bmma  Silver  Min. 
Co.  V.  New  York  Emma  Sliver  Mln. 
Co.,  12  Fed.  815;  Peterson  v.  Watson, 
IS  P.  CaH.  No.  11,087,  Blatchf.  &  H. 
Adm.  487;  Purcell  v.  Lincoln,  20  F. 
Cas.  No.  11,471,  1  Spragiie  230. 

Ala.— Ex  p.  Randall,  149  Ala.  640, 
42  S  870;  Connor  v.  Boyd,  73  Ala. 
S85:  Tillman  v.  Reynolds,  48  Ala.  365. 

Ark. — De  Graffenreid  v.  St.  I,oui8 
Southwestern  R.  Co.,  66  Ark.  260,  60 
SW  272. 

D.  C. — Lamont  v.  Washington,  etc., 
R.  Co.,  13  D.  C.  502.  47  AmR  268. 

Ga. — Lumpkin  v.  Louisville,  etc, 
R.  Co.  136  Oa.  136,  70  SB  1101:  Hay- 

Sood  V.  Dannenberf  Co.,  102  Oa.  24, 
9  BE  in;  Brown  v.  OeorKla,  etc.,  R. 
Co.,  101  Oa.  80,  2S  SB  63£  Morrison 
V.  OrMn.  S6  Oa.  754,  28  SE  845;  Har- 
Hfl  T.  Tlson.  63  Oa.  629.  36  AmR  126; 
Jones  V.  Groover,  46  Ga.  668;  Jones 
V.  Morgan.  89  Ga.  310,  99  AmD  458; 
Green  v.  Southern  Express  Co.,  89 
Oa.  20;  Hawkins  v.  Loyless,  88  On.  5; 
Oray  v.  Lawson,  86  Ga.  629;  McDon- 
ald V.  Napier,  14  Oa.  89. 

Ida, — Bahlstrom  v.  Featherstone, 
18  Ida.  179.  110  P  243. 

111. — Cameron  v.  Boeger,  200  III.  84, 
66  NE  690,  93  AmSR  16E  and  note 
last  102  ni.  A  649];  Henchey  v. 
Chicago,  41  III.  136. 

Ind. — Koons  v.  Beach,  147  Ind.  137, 
4S  NE  601,  46  NE  587;  Hanna  v. 
Island  Coal  Co.,  6  Ind.  A.  163,  31  NE 
84S,  61  AmSR  246  and  note. 

Iowa. — Bamabee  v.  Holmes,  115 
Iowa  681,  88  NW  1098;  Ellwood  v. 
Wilson,  21  Iowa  528;  Casar  t.  Sar- 
seant,  7  Iowa  317.  _ 

Ky. — Proctor  Coal  Co.  v.  Tye,  123 
Ky.  381,  96  SW  612,  29  KyL  804; 
Rowe  V.  Fogle,  88  Ky.  106.  10  SW  426, 
10  KyL  689,  2  LRA  708;  Wood  v. 
Anders,  6  Bush  601;  Bradford  v. 
Ware,  12  KyL  986;  Stewart  v.  Louls- 
vlU«.  etc  B.  Co..  4  KyL  718,  11  Ky. 
Op.  843. 

1^.—Ru»m  V.  Union  OU  Co.,  113  La. 
196.  MB  887. 

Me. — Averill  t.  Longfellow,  66  Me. 
237;  HobBon  T.  Watson,  84  He.  20,  66 
AmD  632;  Potter  T.  Mayo,  3  Me.  34, 
14  AmD  211. 

Mass. — Simmons  V.  Almy.  108 
Stfass.  33;  Getchell  T.  Clark,  6  Mass. 
SOS. 

Mich. — Volgt  Brewery  Co.  v.  Dono- 
van. 103  Mich.  190.  61  NW  843; 
Wright  v.  Hake,  38  Mich.  626:  Parker 
V  Blighton.  32  Mich.  266.  Compare 
Ulllard  V.  Jordan,  76  Mich.  137,  42 
jg-W  1085 ;  Weeks  v.  Wayne  Clr. 
Judges.  73  Mich.  256.  41  NW  269. 

Ibflnn. — Nleleen  v.  Albert  Lea.  91 
>Tinn.  388.  391,  98  NW  195  [clt  Cycl; 
Anderson  v,  Itasca  Lumber  Co..  86 
AC  Inn.  480.  91  NW  12,  291. 

^Iss. — Mosely  V.  Jamison.  71  Hlas. 
4Be.  14  S  629. 

Sfo. — Carter  v.  Chicago,  etc.,  R. 
Co.,  186  Mo.  A.  719.  119  SW  36;  Alex- 
ander V.  Grand  Ave.  R.  Co.,  54  Mo.  A. 

^^T^j-ebr.—Wllllams  v.  Miles,  63  Nebr. 
ftS%.  89  NW  466:  Sheedy  v.  McMurtry, 
44  Kebr.  499.  eS  NW  21;  Amlnwall  T. 
Sa.t>>n.  22  Nebr.  72,  84  KW  72,  3 
AmSK  258. 

PO".   H. — Young  V.  Dearborn,  27  N. 

-^'tF.  J. — ^Heister  v.  Mount,  17  N.  J.  L. 
j«s'    Weller  v.  Jersey  City,  etc..  R. 

«8  N.  J.  Eq.  669.  61  A  469.  6 
A.r%nC8^  442;  Gregory  v.  Gregory,  82 
J-  Eq.  424. 
•ptf  Y. — Coughlin  V.  New  York  Cent., 
^-.i  R.  Co..  71  N.  Y.  443,  27  AmR 
fg-''3«arBh  v.  Holbrook,  3  Abb.  Dec. 
%7^i   Jackson  v.  American  Cigar  Box 


Co.,  141  App.  Div.  195,  126  NY8  68; 
Kelly  V.  New  York  City  R.  Co„  122 
App.  Div.  467,  106  NYS  894;  Young 
V.  Howell.  64  App.  Div.  246,  72  NYS 
6;  Roberts  v.  Doty.  31  Hun  128; 
Brown  v.  Comstock.  10  Barb.  67; 
Sweet  V.  Bartlett,  6  N.  Y.  Super.  661; 
Wright  V.  Wright,  7  Daly  62;  Anony- 
mous, 2  Daly  633;  Pearl  t.  Robltcbek, 
2  Daly  138;  Sheeks  v.  Sample,  89 
Misc.  428.  161  NYS  884:  Mor^-house 
v.  Brooklyn  Heights  R.  Co..  4!!  Mi.ic. 
414,  89  NYS  382;  Wltmark  v.  Ptrley, 
48  MlBC.  14,  86  NYS  766;  Cohn  v. 
Polatein,  41  Misc.  4S1,  84  NYS  1072 
[aff  94  App.  Div.  619  mem,  88  NTS 
1094  memi;  Publishers'  Printing  Co. 
T.  Ollltn  PrlntUig  Co^  16  Misc.  558, 
38  NYS  784;  Howard  v.  Rlcker,  11 
AbbNCas  118:  Sullivan  V.  O'Keefe,  68 
HowPr  426;  McDowell  v.  PjaAflty,  1 
HowPr  229:  St  John  IM«retidorf, 
12  Wend.  261. 

N.  C— Johnston  v.  Cutchtn,  133  N. 
C.  119,  46  SB  628. 

Oh. — Connell  v,  Bmmbaek,  18  Ob. 
Clr.  Ct  602,  10  Oh.  Clr.  Dec  14». 

Okl.— -Weils  T.  Moore,  81  OU.  185, 

120  P  612.  ^ 

Or. — Jackson  t.  Steams,  48  Or.  26, 
84  P  798,  5  LRANS  390. 

S.  C. — Miller  v.  Newell.  20  S.  C. 
123,  47  AmR  833. 

Tenn. — Covington  v.  Bass.  88  Tenn, 
496,  12  SW  1033;  Sharpe  v.  Allen,  11 
Lea  618;  Stephens  v.  Nashville,  etc. 
R.  Co.,  10  Lm.  448;  Johnson  v.  Story. 
I  Lea  114. 

Tex. — ^Whlttaker  v.  Clarice,  88  Tex. 
647. 

Vt. — Hooper  v.  Welch.  43  Vt.  169, 
5  AmR  267:  Hutchinson  v.  Howard, 
15  Vt  644;  Foot  v.  Tewksbury,  2  Vt 
97. 

Wash. — Humptulips  Driving  Co.  v. 
Cross,  65  Wash.  636,  118  P  827,  37 
LRANS  226;  Plummer  v.  Great 
Northern  R.  Co.,  60  Wash.  214,  110 
P  989,  31  LRANS  1216;  McRea  V. 
Warehlme,  49  Wash.  194,  94  P  924. 

Wis. — Kusterer  v.  Beaver  Dam,  66 
Wis.  471.  14  NW  617,  43  AmR  726; 
Courtney  t.  McGavock,  23  Wis.  619. 

Eng. — In  re  Margetson,  [1897]  2 
Ch.  814,  27  ERC  618;  Brunsdon  v. 
Allard.  2  E.  ft  E  19,  105  ECL  19, 

121  Reprint  8. 

Ont — Bellamy  t.  CotmoUy,  15  Ont 
Pr.  87. 

Que. — ^Lareau  t.  Marlneau,  21  Que. 
Super.  469. 

See  Tyler  v.  Stnier.  Ct,  SO  R.  I. 
107,  73  A  467,  23  LRANS  1046. 

43.  Weeks  v.  Wayne  Cir.  Judges, 
73  Mtch.  266.  41  NW  269;  National 
Exhibition  Co.  v.  Crane,  167  N.  Y. 
506,  60  NE  768. 

[a]  "The  poUoy  of  -Uie  law  Xaroxs 
the  adjnatmeat  of  ai^tiw^  and  the  ter- 
mination of  litigation,  and  the  courts 
are  not  disposed  to  limit  the  right  of 
parties  In  this  respect."  Deaaman  v. 
Butler,  118  Minn.  198,  201.  136  NW 
747,  AnnCasl913B  642;  Boogren  v.  St 
Paul  City  R.  Co.,  97  Minn.  51,  106 
NW  104,  114  AmSR  691,  S  LRANS 
379;  Nielsen  v.  Albert  Lea,  8]  Minn. 
388,  98  NW  196. 

44.  Kan.— 'Kansas  City  El.  R.  Co. 
V.  Service,  77  Kan.  8X6.  94  P  262,  14 
LRANS  1106. 

Minn. — Davis  t.  Great  Northern  R. 
Co..  128  Minn.  354.  161  NW  128. 

Miss. — Cochran  T.  Henry.  66  S  213. 

N.  J. — ^Weller  v.  Jersey  City,  etc., 
R.  Co..  68  N.  J.  Eq.  659,  61  A  469,  6 
AnnCaa  442  [aff  66  N.  J.  Eq.  11,  67 
A  7801. 

N.  Y.— In  re  Snyder,  190  N.  Y.  66, 
82  NE  742,  12S  AmEOi  633.  14  LRA 
NS  1101  and  notfl^  1|  AonCas  441 
anA  note, 


and  therefore  void.**  In  many  jnrisdictions,  by  stat- 
ute, an  attorney  is  given  a  lien  upon  his  client's 
cause  of  action,  claim,  or  counterclaim.'^  The  ex- 
istence of  such  lien  does  not  confer  on  the  attor- 
ney any  right  to  stand  in  the  way  of  a  settle- 
ment which  may  be  desired  by  the  parties.**  But, 
while  this  is  true,  any  settlement  made  by  plain- 

S.  D. — Howard  v.  Ward,  81  8.  D. 
114,  139  NW  771. 

See  Curtis  v.  Metropolitan  St  R, 
Co.,  118  Mo.  A.  341,  94  SW  762  (hold- 
ing that  such  a  provision.  If  enforce- 
able, was  of  no  avail  to  the  attorney 
where  no  mention  was  made  of  It  in 
the  written  notice  served  on  defend- 
ant). 

[a]  The  reason  asslgiMd  for  thla 
rale  Is  based  on  the  theory  that  the 
interest  of  society  in  maintaining 
peace  demands  the  speedy  settlement 
of  controversies  and  advocates  the 
amicable  adjustment  thereof,  and,  aa 
the  desired  harmony  would  not  be 


promoted  by  denying  to  a  party'  ^e 
right  to  dismiss  a  suit  or  action 
without  the  consent  of  his  attorney, 
an  agreement  by  the  terms  of  which 
a  client  attempts  to  waive  such  right 
Is  violative  of  public  policy,  and 
therefore  unenforcseable.  Jackson  t. 
SteariiB,  48  Or.  26,  84  P  788,  6  LRA 
NS  390. 

4S.    See  supra  t  886. 

iz^iz  cViT/."  "  "*  '^^ 

T./'^tT:^""*'"  ^-  Chicago  R.  Cos.,  258 
lit  651,  101  NE  940;  Standidge  v. 
Chicago  R.  Cos.,  254  III.  524.  536. 
?5,il®-r^*''  LRANS  529,  AnnCas 
1913C  65  (where  the  court  said:  "The 
statute  does  not  affect  the  right  of 
the  defendants  in  suits,  or  persons 
against  whom  claims  or  demands  are 
held  for  collection,  from  settling  the 
same,  but  it  requires,  after  notice, 
that  In  making  such  settlement  they 
shall  take  into  account  the  attorney's 
claim  for  his  fees.  A  settlement 
may  be  made  with  a  claimant,  un- 
der this  statute,  to  the  same  extent 
and  with  like  effect  as  It  could  have 
been  made  before  the  statute  was 
enacted,  the  only  difference  being 
that  under  the  statute  a  party.  In 
settling  with  an  attorney's  client, 
must  take  Into  account  his  llabtllty 
to  the  attorney  for  whatever  amount 
of  fees  would  accrue  under  hts  con- 
tract at  the  time  of  the  setUement"). 

Mo. — Whltwell  V.  Aurora,  189  Mo. 
A.  697.  123  SW  1046:  Boyle  v.  Metro- 
politan St  R.  Co.,  134  Ho.  A  71,  114 
SW  658;  Curtis  v.  Metropolitan  St  R. 
Co.  118  Mo.  A.  241,  94  SW  762. 

N.  Y. — ^Fisoher-Hansen  v.  Brooklyn 
Heights  R,  Co.,  173  N.  Y.  492.  500, 
66  NE  896  (where  it  was  said:  "A 
cause  of  action  la  not  the  property 
of  the  attorney,  but  of  the  client. 
The  attorney  owns  no  part  of  it,  for 
a  lien  does  not  give  a  right  to  prop- 
erty, but  a  charge  upon  It.  Aa  it  Is 
merely  incidental  ana  for  the  purpose 
of  security  only.  It  would  not  be 
reasonable  to  hold  that  the  legisla- 
ture Intended  It  should  be  the  means 
of  blocking  an  honest  and  genuine 
adjustment  of  controversies.  We 
think  the  Hen  Is  subject  to  the  right 
of  the  client  to  settle  In  good  faith, 
without  regard  to  the  wish  of  the 
attorney,  and  we  so  held  in  the  Peri 
case,  where  we  declared  that  'the 
existence  of  the  Hen  does  not  per- 
mit the  plaintifTs  attorney  to  stand 
In  the  way  of  a  settlement.'  The 
right  of  the  parties  to  thus  settle  is 
absolute  and  the  settlement  deter- 
mines the  cause  of  action  and  liqui- 
dates the  claim.  This  necessarily 
Involves  the  reciprocal  right  of  the 
attorney  to  follow  the  proceeds  of 
the  settlement,  and  If  they  have  been 

Eald  over  to  the  client,  to  Insist  that 
is  share  be  ascertained  and  paid  to 
him,  for  the  defendant  is  estopped 
from  saying  that  with  notice  of  the 
lien  he  parted  with  the  entire  fund"); 

Pert  V,  New  York  Cent.,  etc.,  R, 
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tiff  without  the  consent  of  his  attorney  in  no  way 
affects  the  attorney's  lien  for  his  fees;*'  and  a  de- 
fendant who  settles  with  a  plaintiff  without  his  at- 
torney's knowledge  does  so  at  his  own  risk,^  al- 
though no  express  notice  has  been  given  to  him,  or 
to  Mb  attorney,  of  the  existence  of  such  lien." 
Upon  such  a  settlement  the  claim  or  cause  of  ac- 
tion is  extinguished,  and  the  lien  follows  aad  at- 
taches to  the  fund  produced  by  the  settlement,*' 
money  paid  in  settlement  or  compromise  being  con- 
sidered as  "recovered"  within  the  lien  statutes." 
The  measnre  of  an  attorney's  recovery  against 


the  settling  defendant  is  the  attorney's  contractual 
percentage  of  the  compromise  sum  actually  re- 
ceived by  the  litigant,'"  regardless  of  a  contract  to 
the  effect  that  the  attorney  is  to  receive  a  certain 
part  of  the  ju^ment  as  his  compensation.**  Of 
course  if  the  settlement  provides  for  the  lien  it 
will  be  upheld.** 

Fee  payable  oat  of  proceeds  of  snit.  Where  aa 
attorney's  fee  is  payable,  by  special  contract,  ont 
of  the  proceeds  of  the  suit,  the  attorney  has  an 
inchoate  lien  upon  the  property  for  his  fee  as  soon 
as  the  action  is  commenced;  and  the  client  eaonot 


Co..  1B2  N.  T.  621.  48  NB  849; 
Qoldflteln  V.  Nassau  Eilectrlo  R.  Co., 
167  App.  Dlv.  226,  141  NTS  805; 
Schroeder  v.  Page.  117  App.  T>\v.  107, 
102  NTS  iSti  Young  V.  Howell,  64 
App.  Div.  246,  72  NTS  5;  Tan  der 
Beek  Thomason,  60  Mlso.  624,  98 
KTS  fiSS;  WUllamB  v.  Wilson.  18 
Misc.  42,  40  NTS  IISS. 

N.  D. — Olson  V.  Saryent  County,  16 
N.  D.  148.  107  NW  ft. 

Wash. — ^Plummer  v.  Oreat  Northern 
R.  Co.,  60  Wash.  214,  110  F  98ft,  21 
LRAN8  1215;  McRea  v.  Warehltne^ 
49  Wash.  194,  94  P  924. 

[a]  In  XmtiukT,  under  St.  (190S) 
I  107,  giving  attorneys  a  Hen  on  all 
claims  placed  in  their  hands  for  the 
amount  of  any  fee  agreed  upon,  or 
for  a  reasonable  fee,  plaintiff  and 
defendant  cannot  divest  plaintiff's 
attorney  of  the  Hen  by  compromising 
without  the  knowledge  or  consent  or 
the  attorney,  unless,  as  expressly 
provided  by  the  statute,  the  settle- 
ment Is  made  In  good  faith  and  with- 
out the  payment  of  money  or  other 
thing  of  value.  Proctor  Coal  Co.  v. 
Tye,  128  Ky.  381,  386,  96  SW  512,  29 
KyL  804  (where  the  court  said: 
"This  statute  was  not  Intended  to 
deny  to  parties  to  an  action  the  right 
to  settle  their  differences  Independent 
of  their  attorneys,  and  without  no- 
tice to  them;  but  If  they  do  so  settle, 
and  money  or  other  thing  of  value  Is 
paid  by  the  defendant  to  plaintiff  as 
a  consideration  for  the  settlement, 
the  attorney  for  plaintiff  may  recover 
from  the  defendant  a  reasonable  fee 
for  his  services.  Nor  was  It  de- 
signed to  prevent  the  compromise  or 
settlement  of  lawsuits  out  of  court 
by  the  parties.  The  only  purpose  of 
it  is  to  provide  a  means  whereby  at- 
torneys who  have  been  Instrumental 
in  bringing  the  settlement  about,  by 
reason  of  the  claim  being  placed  in 
their  handis  for  collection,  shall  re- 
ceive a  reasonable  compensation  for 
the  servioes  they  have  rendered 
Where  the  record  shows  the  name  of 
the  attorneys,  the  statute  provides 
that  the  defendant  In  an  actfon  shall 
be  charged  with  notice  of  their  Hen. 
and,  if  with  knowledge  of  this  Hen 
the  defendant  sees  proper  to  jsettle 
with  the  plaintiff,  he  must  satisfy 
the  Hen  the  claim  was  charged  with 
when  settled"). 

47.  Ala. — Puller  v.  L«nett  Bleach- 
ing Co.,  186  Ala.  117,  65  S  61. 

Ark. — Bush  V.  Prescott,  etc,  R. 
Co^  83  Ark.  210,  103  SW  176. 

Cal. — Stockton  Sav.,  eta,  Soc.  v. 
Donnelly,  60  Cal.  481. 

a&,: — Walker  v.  Equitable  Mortg. 
Co.,  114  Oa.  862,  40  SB  1010;  Florida 
Cent.,  etc.,  R.  Co.  v.  Ragan,  104 
Ga.  353,  30  SB  74G;  Johnson  v.  Curry, 
102  Ga.  471.  31  SB  88;  Brown  v. 
Georirta,  etc^  R.  Co.,  101  Ga.  80, 
28  SB  634;  Twtggs  V.  Chambers,  56 
Qa.  279;  Payton  v.  Wheeler.  18  Ga. 
A.  326,  79  SB  81;  Georgia  R.,  etc.,  Co. 
V.  Crosby,  12  Qa.  A.  760,  78  SB  612. 

Ida. — Kerns  v.  Washington  Water 
Power  Co.,  24  Ida.  525,  136  P  70. 

111. — Sutton  V.  Chicago  R.  Co.,  258 
111.  651,  101  NE  940  (rev  174  HI.  A. 
316]:  Standldge  v.  Chicago  R.  Cos., 
264  III.  624,  98  NB  962,  40  LRAN^ 
629,  AnnCasl»13C  66. 

Iowa. — ^Beekwlth  v.  Com  Belt  lAnd. 
«tc  Oa,  161  NW  422;  Crosby  v. 


Hatch,  156  Iowa  S12,  136  NW  1079; 
Cheshire  v.  Des  Molnea  City  R.  Co., 
153  Iowa  88,  133  NW  324. 

Ky. — Newport  Rolling  Mill  Co.  v. 
Hall,  147  Ky.  698,  lit  SW  760;  Proc- 
tor Coal  Co.  V.  Tye,  123  Ky.  881, 
96  SW  612.  29  KyL  804;  Skaggs  v. 
Hill.  14  SW  363.  12  KyL  382. 

Utnn. — Davis  v.  Oreat  Northern  R. 
Co.,  128  Minn.  636,  151  NW  130: 
Davia  V.  Oreat  Northern  R.  Co.,  128 
Minn.  364.  161  NW  122. 

Mo.— Taylor  v.  St  Louts  Mer- 
chants' Bridge  Terminal  R.  Co.,  207 
Mo.  495.  106  SW  740:  Walt  v.  Atchi- 
son, etc.,  R.  Co.,  204  Mo.  491,  103 
SW  60;  Taylor  v.  St  Louis  Transit 
Co..  198  Mo.  716.  97  SW  156;  O'Con- 
nor v.  St.  Louis  Transit  Co.,  198  Mo. 
622,  97  SW  150,  116  AmSR  495,  8 
AnnCas  703;  Lawson  v.  Missouri,  etc.. 
Tel.  Co..  178  Mo.  A.  124,  164  SW  138; 
Wolf  v.  United  R.  Co.,  165  Mo.  A.  126, 
133  SW  1172;  United  R.  Co.  v.  O'Con- 
nor, 153  Mo.  A.  128.  122  SW  262: 
Hurr  V.  Metropolitan  St  R,  Co.,  141 
Mo.  A.  217,  124  SW  1067;  Whltwell 
V.  Aurora,  139  Mo.  A.  597,  123  SW 
1045;  Carter  v.  Chicago,  eta,  R.  Co., 
136  Mo.  A.  719,  119  SW  35:  Boyif 
V.  G.  W.  Chase,  etc..  Mercantile  Co., 
136  Mo.  A.  115,  115  SW  1052:  Curtis 
V.  Metropolitan  St.  R.  Co.,  118  Mo. 
A.  341.  94  SW  762;  Conkling  v. "Aus- 
tin, 111  Mo.  A.  292,  86  SW  911. 

N.  T. — Plscher-Hansen  v.  Brooklyn 
Heights  R.  Co.,  173  N.  T.  492.  66  NB 
396;  Perl  v.  New  Tork  Cent,  etc.. 
R.  Co.,  152  N.  T.  521.  46  NE 
849;  Matter  of  Salant  168  App. 
Dlv.  697,  143  NTS  870  [aff  210  N.  T. 
622  mem,  104  NB  1140  mem};  Gold- 
stein v,  Nassau  Blectrlc  R.  Co..  167 
App.  Dlv.  226.  141  NTS  805;  Matter 
of  Winkler,  154  App.  Dlv.  632,  139 
NTS  766:  Kuehn  v.  Syracuse  Rapid 
Transit  R.  Co.,  104  App.  Dlv.  SiO, 
93  NTS  882  [rev  on  other  grounds 
163  N.  T.  466.  76  NB  689,  a.nd  aff 
186  N.  T.  667  mem,  79  NE  1109 
memi;  Hart  v.  New  Tork.  69  Bun 
237,  22  NTS  666  [aff  139  N.  T.  610 
mem,  36  NE  204  mem]-  Morehouse 
v.  Brooklyn  Heights  R.  Co.,  43  Mlaa 
414,  29  NTS  232:  Penwfck  v.  Mitchell, 
34  Misc.  617.  70  NTS  667  [aff  17^ 
N.  T.  633  mem,  66  NB  1108  mem  (rev 
64  App.  Dlv.  621  mem.  72  NTS  1102 
mem)];  Canary  v.  Russell,  10  Mine. 
597,  81  NTS  291,  24  NTClvProc  109; 
In  re  Kaufman.  113  NTS  525;  Crouch 
v.  Hoyt,  30  NTS  406,  24  NTCIvProc 
60,  1  NTAnnCas  76  note;  Mlnto  v. 
Baur,  6  NTS  444,  17  NTClvProc  314; 
Bberhardt  v.  Schuster,  10  AbbNCas 
374'LHalKht  V.  Holcomb,  7  AbbPr  210, 
16  HowPr  160. 

N.  D. — Greenteaf  v.  Minneapolis, 
etc..  R.  Co..  30  N.  D.  112.  161  NW  879. 

Okl. — Herman  Constr.  Co,  v.  Wood, 
36  Okl.  103.  128  P  309. 

Tenn. — Tompkins  v.  R.  Co..  11 0 
Tenn.  157,  72  SW  116,  110  AmSR  795, 
61  LRA  340:  Illinois  Cent.  R.  Co.  v. 
Wells.  104  Tenn.  706,  59  SW  1041. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Dysart.  (Civ.  A.)  130  SW  1047. 

Wash. — McRea  v.  Warehlme.  42 
Wa-h.  194,  94  P  924. 

Wis, — Smelker  v.  Chicago,  eta,  R 
Ca,  106  Wis.  1S6.  81  NW  984. 

As  to  xmuMj  of  arttqrner  on  settta- 
msBt  see  infra  fi|  413-416. 

40.  Sutton  V.  Chicago  R.  Cos..  252 
ni.  6S1.  101  NB  940;  Sargent  v.  Me- 


Leod,  209  N.  T.  360,  103  NE  1(4, 
52  LRANS  380  [rev  165  App.  Div.  21, 
139  NTS  666];  Fenwick  v.  MltcbsU, 
34  MIsa  617,  70  NTS  667  [aff  171 
N.  T.  633  mem,  66  NB  HQS  mem 
(rev  64  App.  Dlv.  621  mem,  72  NTS 
1102  mem)]:  FIscher-Hansen  v, 
Brooklyn  Heights  R.  Co..  17S  N.  T. 
492,  66  NB  3?&;  Perl  v.  New  Tmk 
Cent.,  etc.,  R.  Co..  162  N.  T.  mL  41 
NE  849:  Morehouse  v.  Broonyn 
Heights  R.  Co.,  43  Misc.  414.  29  NTS 
332:  Schrlever  v.  Brooklyn  Helgltti 
R.  COu  SO  Mlsa  146,  61  NTS  644,  8»0, 
30  NTClvProc  67  [mod  49  App.  Div. 
629  mem,  63  NTS  2171-  St  Lo^ 
etc.,  R.  Co.  v.  Thomas,  (Tex.  Civ.  A.) 
167  SW  784. 

49.  Perl  v.  New  Tork  Cent,  etc, 
R.  Co.,  158  N.  T.  621,  46  NB  849. 

60.  Iowa. — Beckwlth  v.  Com  Belt 
Land,  etc.,  Co.,  151  NW  433. 

Mich. — Foley  v.  Grand  Rapids,  eta, 
R.  Co.,  168  Mich.  496.  184  NW  446. 

Minn. — Davis  v.  Oreat  Northern  R. 
Co.,  128  Minn.  636,  161  NW  ISO: 
Davis  v.  Great  Northern  R.  Co.,  128 
Minn.  864,  151  NW  128. 

N.  T, — FIscher-Hansen  v.  Brooklyn 
Heights  R.  Co.,  173  N.  T.  492.  66  NE 
395;  Schroeder  v.  Page.  117  App.  Dlv. 
107,  102  NTS  332;  Morehouse  v. 
Brooklyn  Hetghts  R.  Co.,  43  Mlsa 
414,  89  NTS  832;  Witmark  v.  Perley. 
43  Mlsa  14,  86  NTS  756;  Cohn  v. 
Polsteln,  41  Mtsa  431.  84  NTS  1072 
[aff  94  App.  Dlv.  619  mem.  2S  NTS 
1094  mem];  Fenwick  v.  Mitchell.  34 
MlHC.  617,  70  NTS  667  [aff  173  N.  T. 
633  mem,  66  NE  1108  mem  (rev  64 
App.  Dlv.  621  mem.  72  KTS  IIB 
mem)];  In  re  Kaufman,  112  NTS 
625. 

N.  D.— Oreenleaf  v.  Minneapolis 
etc..  R.  Co..  20  N.  D.  112,  161  NW 
879. 

"The  Hen  which  the  atatnte  fixes 
on  the  plaintiff's  right  of  action  fol- 
lows the  transition  without  Intermp- 
tlon.  and  simply  attaches  to  that  Into 
which  the  right  of  action  Is  merged. 
If  a  Judicial  recovery  is  obtained,  the 
Hen  attaches  to  that;  If  a  compro- 
mise agreement  Is  made,  the  Hen  at- 
taches to  that;  and  In  each  case  the 
attorney's  Interest  Is  such  that  It 
cannot  be  defeated  or  satisfied  by  a 
voluntary  payment  to  his  client  with- 
out his  consent."  Illinois  Cent  R. 
Co.  V.  Wells,  104  Tenn.  706,  712,  69 
SW  1041. 

61.  Standldge  v.  Chicago  R.  Co, 
254  ni.  524.  98  NE  963.  40  LRAJ^ 
5S9,  AnnCasl913C  65;  Bechwitli  v. 
Com  Belt  Land,  eta,  Co.,  (Iowa)  ISl 
NW  433. 

08.  Til. — Czpcslotka  v.  HammoiMl 
Glue  Co.,  185  111.  A.  669. 

Ky. — McCormack  v.  Louisville,  eta, 
R.  Co..  166  Ky.  465,  161  SW  512. 

Minn. — Davis  v.  Great  Northern  B. 
Co..  128  Minn.  364,  161  NW  128. 

Mo. — Whltecotton  v.  St  Louis,  etc 
R.  Co..  250  Mo,  «24.  157  SW  776; 
United  R.  Co.  v.  O'Connor,  151  Va 
A.  128,  122  SW  262;  Boyd  v.  Q.  W. 
Chase,  etc..  Mercantile  Co.,  126  Ma 
A.  116.  lis  8W  1052. 

N.  D. — Oreenleaf  v.  Minneapolis, 
etc.,  R.  Co.,  20  N.  D.  112,  161  NW 
879, 

B3.  HcRea  v.  Warehlme,  49  Wash. 
194,  94  P  924. 

54.  Lee  V.  Vacuum  Oil  Co,  IXC 
N.  T.  679;  27  NB  1018. 


For  latw  oases,  daraiopmnta  and  eiuuMraa  in  the  law  see  cumulative  Annotations,  same  title. 
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defeat  such  lien  by  dismissii^  the  action  before 
trial,  over  the  attorney's  objection,  withont  first 
paying,  or  properly  securing,  the  attorney's  fees."* 
Where  there  is  a  fnnd  in  the  hands  of  the  court 
vbich  has  been  impounded  and  placed  there  through 
the  services  of  plaintiff's  attorney,  the  lien  of  the 
attorney  thereon  attaches  immediately  upon  the 
impounding  of  the  fund  or  property;  and  it  eannot 
be  defeated  by  a  sutKiequent  settlement  between 
the  parties  and  the  dismissal  of  the  suit.'*' 

Proceeding  in  rem.  The  same  is  true,  it  seems, 
where  the  suit  is  in  the  nature  of  a  proceeding  in 
rem;  the  attorney's  lien  attaches  to  the  res  from 
the  commencement  of  the  suit,  and  cannot  be  de- 
feated by  a  compromise  and  a  settlement  between 
the  parties."' 

403]  b.  Fraudulent  or  OoUnsive  Settlements. 
Where  a  settlement  is  made  collusively  and  with 
the  purpose  of  depriving  the  attorneys  of  their 
compensation,  the  court  will  withhold  its  sanetion 
05.  Cal. — Stockton  Sav.,  etc.,  Soo. 


of  the  adjustment,  although  ordinarily  anxious  to 
ratify  the  honest  settlement  of  a  pending  action." 
While  it  has  been  held  that  a  settlement  is  pre- 
sumed to  have  been  made  in  good  faith,"'  yet  a  set- 
tlement made  at  the  instigation  of  the  attorneys 
for  defendant,  without  the  knowledge  of  the  attor- 
neys for  plaintiff,  and  without  making  suitable 
and  sure  provision  for  their  compensation,  is  viewed 
with  suspicion,"®  the  mere  fact  that  an  action  is 
settled  without  the  consent  of  plaintiff's  attorney, 
and  with  no  adequate  consideration  for  the  settle- 
ment, being  considered  evidence  of  bad  faitb.'^ 

404]  c.  After  Jndgmant.  The  lien  of  an  at- 
torney, whether  on  the  cause  of  action  or  on  the  judg- 
ment, is  subject  to  the  absolute  right  of  the  client 
to  settle."'  But  after  judgment  and  after  the 
lien  has  been  properly  perfected  by  notice  or  other- 
wise, a  compromise  cannot  prejudice  the  attorney's 
right  to  enforce  the  judgment  to  the  extent  of  the 
lira.**    And  if  defendant  satisfies  the  judgment 


V.  Donnelly,  60  Cal.  481. 

Ga. — Twii 
279. 


ttga  T.  Chamtwrs,  66  Oa. 


Kr.— SkacKS  v.  Hill,  14  SW  S63, 

12  KyL  382. 

Mich. — Orand  Rapids,  etc^  R.  Co.  v. 
Cheboygan  Clr.  Judge,  161  Mich.  181, 
126  NW  56,  137  AmSR  495;  Weeks 
V.  Wayne  Clr.  Judfres.  73  Mich.  256, 
41  NW  269. 

Minn. — Boogren  v.  St.  Paul  City  R, 
Co..  97  Minn.  51.  106  NW  104.  114 
AmSR  691.  3  LRANS  379. 

Mo.— McCall  v.  Atchley,  266  Mo.  39, 
164  SW  593. 

Nebr. — Lavender  v.  Atklna,  20 
Kebr.  206,  29  NW  467. 

N.  T. — Stilwell  V.  Armstrong.  28 
Mlac.  646,  59  NTS  671. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Carlock,  33  Tex.  Civ.  A.  202,  75  SW 
981 

Utah. — Potter  v.  AJax  Mln.  Co.,  19 
Utah  421,  57  P  270. 

W.  Va. — Burkhart  v.  Scott,  69  W. 
Va.  694,  72  SE  784. 

se.    Pleasants     v.     Kortrecht,  5 
Beisk.   (Tenn.)  694,  696  (where  the 
court  said:  "But  It  Is  argued  that  the 
solicitor's  Hen  does  not  attach  until 
tlie  thine  or  matter  In  litigation  Is 
recovered  as  the  result  of  the  litiga- 
tion.   We  cannot  appreciate  the  force 
this  argument.    We  think  that 
wlienever  the  solicitor  has  succeeded 
by  his  professional  services  in  secur- 
ins  a  fund  by  attachment,  and  there- 
by- fixing  upon  the  Hen  of  his  client. 
Tils  own  Hen  like  that  of  his  client 
a  t  Caches — both,  however,  subject  to 
be    defeated  by  the  loss  of  the  fund 
on     final   hearing   or   trial.  Prima 
facie,   the  fund  attached  is  subject 
to     tte  appropriated  to  the  satisfac- 
tion of  the  attaching  creditor's  Hen, 
a.rid   along  with  his  Tien,  that  of  his 
solicitor  goes  pari  passu.    We  hold 
ttiB.t   from  the  relation  thus  existing 
bct'Ween  complainant  and  his  solici- 
tors.  It  Is  a  fraud  upon  their  rights 
for  Him  to  make  any  arrangement  or 
compromise  with  the  opposite  party 
wltliout  the  knowledge  or  consent  of 
lii«    solicitors,  by  which  their  rights 
CLK-e   defeated'^;  Hunt  v.  McClanahan, 
1       y^dBk.    <Tenn.)    503.      See  also 
SHa.x*pe  v.  Allen,  11  Lea  (Tenn.)  518 
^ttolalnST  that  a  bill  filed  against  de< 
^l^ees  to  recover  a  distributive  share 
&n   estate  of  a  decedent,  on  the 
n-ourid  that  the  decedent  died  intes- 
txt.cc  a-1  to  tlic  part  of  the  estate  sued 
ror,   without  atflichment  or  other  im- 
[>o'ay><"''K  process,  does  not  place  the 
^«-o]>es't7  sued  for  In  custodla  legts. 
Kn<3    counsel  for  the  complainant  ac- 
lutrcs   no  Hen  on  It,  until  declared 
n     t-tio   recovery,  so  that  a  settle- 
'  V,n£      of   the   matter   and   a  dis- 
n  fmma.  1     of    the    suit    without  the 
.^^jgent  o{  moh  couniMl  la  binding 


VK  Bunt  V.  Ucaanahan,  1  Helak. 
(Tenn.)  603. 

68.  U.  S.— Johnson  V.  A.  Raft  of 
Spars,  13  F.  Cas.  No.  7.870a:  Peter- 
son V.  Watson,  19  F.  C^as.  No.  11,037, 
Blatchf.  A  H.  Adm.  487. 

Ga. — McDonald  v.   Napier,  14  Oa. 

S9 

111.— North  Chicago  SL  R.  Co.  v. 
Ackley.  58  111.  A.  672  (rev  on  other 
grounds  171  IlL  100,  49  NB  222,  44 
LRA  177]. 

Ind. — Mledrelch  v.  Rank,  40  Ind. 
A.  393,  82  NB  117. 

Ky. — Proctor  Coal  Co.  v.  Tye,  123 
Ky.  381.  96  SW  512,  29  KyL  804; 
Hubble  v.  Dunlap,  101  Ky.  419,  41 
SW  432,  19  KyL  656. 

Mich. — ^Weeks  v.  Wayne  Clr. 
Judges.  73  Mich.  256,  41  NW  269. 

Minn. — Desaman  v.  Butler,  118 
Minn.  108.  136  NW  747,  AnnCa8l913E 
642  and  note. 

Mo. — Curtis  V.  Metropolitan  St.  R. 
Co..  125  Mo.  A.  369.  102  SW  62;  Cur- 
tis V.  Metropolitan  St.  R,  Co..  118 
Mo.  A.  341.  94  SW  762. 

Nebr. — Zentmlre  v.  Bralley,  89 
Nebr.  158.  130  NW  1047. 

N.  H. — Young  V.  Dearborn,  27  N. 
H.  324. 

N.  J. — Weller  v.  Jersey  City,  etc., 
R.  Co.,  68  N.  J.  Eq.  659,  61  A  469, 
6  AnnCas  442. 

N.  T. — McBratney  v.  Rome,  etc.,  R. 
Co.,  87  N.  Y.  467;  Kelly  v.  New  Vork 
City  R.  Co..  122  App.  Div.  467,  106 
NTS  894:  Kuehn  v.  Syracuse  Rapid 
Transit  R.  Co.,  104  App.  Div.  680,  93 
NYS  883  [rev  on  other  grounds  183 
N.  Y.  456.  76  NE  589,  and  aff  186 
N.  Y.  667  mem,  79  NB  1109  mem]; 
Crotty  V.  McKenzie,  42  N.  Y.  Super. 
192,  62  HowPr  54;  Morey  v.  Schus- 
ter, 159  App.  Div.  602,  146  NYS  2B8 
[rev  81  Misc.  B16.  142  NYS  1054.  and 
mod  162  App,  Div.  924,  146  NYS  1101 
(motion  to  amend  order  den  148  NTS 
1131  mem)!;  Gurley  v.  Gruenstein, 
44  Misc.  268,  89  NTS  887;  Rook  v. 
Dickinson,  38  Misc.  690,  78  NTS 
287,  11  NTAnnCas  454;  Saranac,  etc., 
R.  Co.  V.  Arnold,  87  Misc.  514,  76 
NTS  1003  [aff  72  App.  Div.  620  mem, 
76  NTS  1032  mem]:  Dieti  v.  McC:al- 
lum,  44  HowPr  493'  Marquat  v, 
Mulvy,  9  HowPr  460;  Payn  v.  Parka, 
1  HowPr  94. 

Okl.— Wells  V.  Moore,  81  Okl.  135, 
120  P  612. 

Or. — Jackson  v.  Steams,  48  Or.  25, 
84  P  798,  6  LRANS  390  and  note. 

W.  Va. — Burhart  v.  Scott.  69  W. 
Va.  694,  72  SE  784. 

Wis. — Courtney  v.  McQavoCk,  23 
Wl«.  619. 

Eng. — Bmnsdon  v.  AHard,  2  R  &  E. 
19.  lOS  ECL  19,  121  Reprint  8. 

Man.— Stewart  v.  Hall.  17  Man. 
663. 

Ont. — Bellamy  v.  Connolly,  IS  Ont. 
Pr.  87;  Sanvldge  v.  Ireland,  14  Ont 
fr,  i9  (payment  of  money  after  no- 


tice of  Hen):  UoCauIey  t,  Butler,^ 
OntWR  72  -  XAUglft  T.  FMterlay,  6  tl. 
C.  Q.  B.  628. 

[a]  The  courts  have  inherent 
power  to  properly  protect  the  rights 
of  attorneys  against  fraudulent  or 
collusive  settlements,  or  against  a 
fraudulent  or  collusive  disposition  of 
a  client's  projiPrly  to  defeat  pay- 
ment of  his  attorney's  claim  Xor 
services.  Morey  v.  Schuster,  15t  Ai>fi. 
Div.  602,  146  NTS  258. 

[b]  rrand  agalurt  olieat,! — ^Al- 
though an  attorney  may  contract 
with  his  cHent  for  services  on  a  con- 
tingent fee,  and  by  giving  notice  to 
the  adverse  party  may  acquire  a 
Hen  on  the  client's  cause  of  action 
as  security  for  the  fee,  the  cause  of 
action  ahd  the  Judgment  when  recov- 
ered, at  least  pending  appeal,  re- 
main the  sole  property  of  the  client; 
and  hence  a  subsequent  satisfaction 
of  the  Judgment  by  the  client,  with- 
out the  attorney's  consent,  for  leas 
than  Its  value,  although  procured  by 
the  Judgment  debtor's  fraud.  Is  con- 
clusive against  the  attorney.  In  the 
absence  of  proof  that  the  settlement 
was  also  fraudulent  as  between  the 
client  and  the  attorn^.  Stnihens  v. 
Metropolitan  St  R.  Co.,  1S7^  Mo.  A. 
666.  138  SW  904. 

59.  Plummer  v.  Great  Northern  R. 
Co.,  60  Wash.  214,  110  P  989,  31  LRA 
NS  1216. 

60.  Miedretch  v.  Rank,  40  Ind.  A. 
893,  82  NB  117:  Perl  v.  Now  York 
Ont  R.  Co.,  152  N.  Y.  621,  628 
(where  the  court  said:  "The  settle- 
ment of  a  litigation  o^Kht  in  fair- 
ness, to  be  made  with  full  knowledge 
of  the  plaintiff's  attorney  and  under 
conditions  protecting  his  lawful  Hen. 
If  he  seeks  to  take  an  unfair  advan- 
tage of  a  desire  to  settle,  he  Is,  as 
an  officer  of  the  court,  under  Its  con- 
stant scrutiny  and  control,  and  will 
be  confined  In  his  Hen  to  his  taxable 
costs  and  such  additional  amount  as 
he  may  be  able  to  duly  establish  by 
agreement,  express  or  implied"); 
Kuehn  V.  Syracuse  Rapid  Transit  R. 
Co.,  104  App.  Div.  580,  93  NYS  883 
frev  on  other  grounds  183  N.  Y. 
466,  76  NB  689,  and  aff  186  N.  Y. 
567  mem,  79  NB  1109  mem] :  Falconlo 
V.  Darsen,  31  Or.  137,  48  P  703,  37 
LRA  254. 

61.  Jackson  v.  Steams,  48  Or.  26, 
84  P  798,  6  LRANS  390. 

S&.  Lavender  v.  Crawford,  170  111. 
A.  588;  Hayes  v.  Sheffield  Ice  Co., 
(Mo.  A.)  168  SW  294;  Boyle  v.  Met- 
ropolitan St  R.  Co.,  134  Mo.  A.  71,  114 
SW  658. 

68.  U.  S. — In  re  Adamo,  151  Fed. 
716;  Foster  v.  Danforth.  59  Fed.  750. 

Colo. — Johnson  v.  McMillan,  13 
Colo.  423.  22  P  769;  Bell  v.  Lake 
County,  26  Colo.  A.  19£  141  P  861: 
Flint  V.  Hubbard,  16  O^o.  A.  464,  66 
P  446. 
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against  himself  without  reference  to  sneh  lien, 
after  notice  of  it,  he  does  so  at  bis  peril;"*  he  does 
not  eseape,  even  when  he  pays  the  amount  of  the 
judgmoit  to  the  of  the  court,  from  whom 

plaintiff  subsequently  obtains  it,  and  thus  deprives 
the  attorney  of  his  lien.'°  A  mease  of  all  claims 
given  by  plaintiff  cumot  opnate  in  such  eases  to 
affect  the  attorney's  right  to  a  lien  on  the  judg- 
ment.'" ■ 

UwWMdty  final  Judgment.  Where  a  judgment 
has  been  obtained  which  has  not  become  a  finality, 
for  instance,  where  a  motion  for  a  new  trial  is 
pending  and  undisposed- of ,  or  where  an  appeal  has 
been  granted,  a  compromise  settlement  in  which 


Conn. — Andrews  v.  Morse,  12  Conn. 
144,  31  AmD  76Z. 

Ga. — McDonald  v.  Napier,  14  Ga. 
89.  See  also  Hodnett  v.  Stewart,  131 
Ga.  17,  <1  SE  1124. 

Iowa. — Wallace  v.  Chicago,  etCy,  R. 
Co.,  112  Iowa  B6B,  84  NW  862;  Par- 
sons V.  Hawler,  ftz  Iowa  175,  60  NW 
620;  Z<arned  v.  Dubuque,  86  Iowa 
166,  53  NW  lOS;  Wtnslow  v.  Central 
Iowa  R.  Co..  71  Iowa  197,  32  NW 
330;  Ross  v.  Chlcaeo,  etc.,  R.  Co., 
55  Iowa  691.  8  NW  644;  Brainard 
V.  Elwood.  63  Iowa  30.  3  NW  799; 
Fisher  v.  Oskaloosa,  28  Iowa  381. 

Ky. — McCormack  v.  Louisville,  etc., 
B.  Co.,  156  Ky.  465.  161  SW  618; 
Louisville,  etc.,  R.  Co.  v.  Proctor. 
61  SW  591,  21  KyL  447;  Stephens  V. 
Farrar.  4  Bush  13. 

La. — Safford  v.  Carroll.  23  La.  Ann. 
382. 

Me. — Stratton  v.  Hussey,  62  Me. 
286;  McKensle  v.  Wardwell,  61  Me. 
136;  Cooley  v.  Patterson,  52  Me.  472; 
Newbert  v.  Cunningham,  60  Me.  231. 
79  AmD  612:  Bickford  v.  Ellis,  50  Me. 
121:  Gammon  v.  Chandler,  80  Me.  152. 

Mich. — Heavenrich  v.  Alpena  Clr. 
Judge.  Ill  Mich.  163,  69  NW  226: 
Millard  V.  Jordan,  76  Mich.  131.  42 
NW  1085. 

Minn. — Desaman  v.  Butler.  118 
Minn.  198,  136  NW  747,  AnnCa8l913E 
643;  Anderson  v.  Itasca  Lumber  Co.. 
86  Minn.  480.  91  NW  12,  291:  Llnd- 
holm  V.  Itaaca  Lumber  Co.,  64  MLnn. 
46,  66  NW  931. 

Mo. — ^Wait  V.  Atchison,  etft,  R.  Co., 
204  Mo.  491,  103  SW  60;  StM^hens  v. 
Metropolitan  St.  R.  Co.,  167^  Ho.  A. 
666,  138  SW  904.  Compare  Frlasell 
V.  Halle,  IS  Mo.  18  (whers  It  was 
held  that  the  entry  of  satlsfoction 
must  be  made;  that  the  attorneys 
had  no  lien  on  the  Judgment,  having 
given  defendant  no  notice  of  the 
agreement  made  by  them  with  plain- 
tiff, and  no  intent  on  the  part  of  the 
debtor  to  defraud  the  attorneys  ap- 
pearing). 

Nebr. — Jones  v.  DufC  Grain  Co.,  69 
Nebr.  91,  95  NW  1.  See  Asplnwall 
V.  Sabln,  22  Nebr.  73,  34  NW  72.  8 
AmSR  268. 

N.  J.— Braden  v.  Ward,  42  N.  J.  L. 
518;  Barnes  v.  Taylor.  30  N.  J.  Eq. 
467. 

N.  T.— Bailey  v.  Murphy.  136  N.  T. 
60,  32  NE  627  [afT  4  NTS  679]; 
Rooney  v.  Second  Ave.  R.  Co.,  18  N. 
T.  368;  Bloch  v.  Bloch,  136  App.  Dlv. 
770,  121  NTS  475:  Jackson  v.  Erkln». 
131  App.  Dlv.  801,  116  NTS  386; 
Baxter  v.  Connor,  119  App,  Dlv.  450. 
104  NYS  327;  Olshei  v.  MetropoIiUn 
St.  R.  Co.,  110  App.  Dlv.  T09,  97 
NTS  447;  Serwer  v.  Sarasohn.  91 
App.  Dlv.  538,  86  NTS  838;  Commer- 
cial Telegram  Co.  v.  Smith,  67  Hun 
176.  10  NTS  483,  19  NTCivProo  82; 
Woolf  V.  Jacobs,  45  N.  T.  Super.  588; 
Bollar  V.  Schoenwlrt.  30  Misc.  224, 
68  NYS  811;  Vrooman  v.  Pickering, 
25  Misc.  277.  64  NTS  S89  [afT  42  App. 
Dlv.  630  mem,  59  NTS  1117  meml; 
Branth  v.  Branth,  10  NTS  638.  19 
NTClvProc  28;  Hall  v.  Ayer.  9  AbbPr 
220,  19  HowPr  91;  Fox  v.  Fox,  24 
HowPr  409;  Pilger  v.  Gou,  21  HowPr 
166;  Halght  v.  Holoomb,  16  HowPr 


173;  Ten  Broeck  v.  De  Witt.  10  Wend. 
617;  Power  v.  Kent.  1  Cow.  172; 
Martin  v.  Hawks.  16  Johns.  405; 
Plnder  v.  Morris,  8  Cal.  165,  Col.  & 
C.  Cas.  489;  Tatcott  v.  Bronson,  4 
Paige  501. 

Or. — Steams  v.  Wollenberg,  61  Or. 
88,  92  P  1079,  14  LRAN8  1096. 

S.  C— fleliarlock  v.  Oland,  SO  8.  C. 
L.  207. 

S.  D. — Lelghton  v.  Serveson,  8  8.  D. 
350,  66  NW  938. 

Tenn. — Covington  v.  Bass,  88  Tenn. 
496,  12  SW  lOH. 

Vt.— -Hooper  v.  Welch.  48  Vt.  169. 
5  AmR  267:  Hutchinson  Pettes,  IS 
vt.  614. 

Wash. — Cline  Piano  Co.  v.  Sher- 
wood. 67  Wash.  239,  106  P  742;  Wood- 
Ingv.  Crain,  11  Wash.  207,  39  P  442. 

W.  Va. — Renlck  v.  Ludlngton,  16 
W.  Ta.  378. 

[a]  Xb  an  old  oasc  ts  Wimmlni- 
Bstte  a  rule  opposed  to  that  of  the 
text  was  upheld.  The  parties  had 
submitted  their  case  to  references 
under  a  rule  of  the  court;  the  ref- 
erees had  heard  the  parties,  and  had 
agreed  on  a  report  In  favor  of  plain- 
tiff for  damages  and  costs.  After 
this  report  had  been  made  the  par- 
ties had  settled  the  action,  and  plain- 
tiff gave  defendant  a  receipt  In  full 
of  all  demands.  PlalntllTs  counsel 
thereupon  moved  to  have  the  report 
accepted,  and  that  Judgment  be  given 
thereon  to  secure  his  fees  and  costs. 
The  cwurt  refused  the  motion,  de- 
claring that  "before  Judgment,  tt  was 
very  clear  that  plaintiff  might  settle 
the  action,  and  discharge  the  defend- 
ant,  without  or  against  the  oonaent 
of  his  attorney,  who  had  no  lien  on 
the  oauso  Cor  bis  fees;  that  after 
Judgment,  if  the  plaintiff  released 
the  Judgment  to  the  defendant,  the 
law  had  provided  no  remedy  for  him, 
but  an  action  for  his  fees  against  his 
client."  Ostohell  Clark,  S  Mass. 
309,  310. 

[b]  V&der  WMb.  Code  Proo.  g  loi, 

an  attorney  who  flies  a  Hen  with 
the  clerk  of  the  superior  court  on  a 
Judgment  therein  cannot  afterward 
have  set  apart,  to  the  amount  of  the 
lien,  a  satisfaction  of  the  Judgment 
made  by  payment  through  the  clerk 
of  the  supreme  court  after  affirmance 
of  the  Judgment  therein.  Wooding  v. 
Crain,  11  Wash.  207.  39  P  442. 

64.  U.  8. — Patrick  v.  Leach,  17 
Fed.  476.   3  McCrary  566. 

Ark.— Sexton  v.  Pike.  13  Ark.  198. 

Cola — Bell  V.  Lake  County,  26  Colo. 
A.  192,  141  P  861;  Flint  V.  Hubbard. 
16  Colo.  A.  464.  ««  P  446. 

Conn. — ^Andrews  v.  Morse,  12  Conn. 
444.  31  AmD  7S2. 

Ga. — McDonald  v.  Napier,  14  Oa. 
89. 

ni. — ^Humphrey  v.  Browning,  46  III, 
476,  95  AmD  446. 

Iowa. — Parsons  v.  Hawley,  92  Iowa 

175,  60  NW  520:  Larned  v.  Dubuque, 
86  Iowa  166,  63  NW  106;  Winslow 
V.  Central  Iowa  R.  Co.,  71  Iowa  197. 
32  NW  330;  Brainard  v.  Elwood.  63 
Iowa  30.  3  NW  799;  Hurst  v.  Sheets, 
21  Iowa  601;  Casar  v.  Sargeant,  7 
Iowa  117. 
Ky. — Louisville,  etc.,  R.  Co.  v.  Proc- 


plaintiff's  attorn^  is  ignored  and  to  which  he  doei 
not  assent  does  not  destroy  his  lien.'^  In  such  ease, 
however,  the  amount  of  the  value  of  the  lien  is 
eontroUed  by  the  settlement  made  by  the  tUmt, 
jnovided  it  is  an  honest  settlement,  and  is  not 
necessarily  oontrolled  by  the  amount  of  the  jndg<- 
ment  itself."  If  an  a{q>eal  is  taken  on  whieh  tbe 
jndgmratt  is  revened,  and  thereafter  the  parties  set- 
tle the  ease  by  compromise,  the  attoraey'a  Uen 
does  not  attach  to  the  amoont  of  the  compromise 
unless  it  can  be  cleariy  shown  that  defendant  had 
notice  of  it,*'  or  unless  by  statute  lieu  r^ts  sn 
conferred  upon  the  cause  of  action  or  upon  money 
in  the  bands  of  the  adverse  party." 

tor.  51  SW  591,  21  KyL  447;  Stepbeu 
V,  Farrar,  4  Bush  13. 

Me. — Stratton  v.  Hussey,  62  He. 
286;  McKenzle  v.  Wardwell.  61  Ha 
136;  Newbert  v.  Cunningham.  50  He. 
231,  79  AmD  612;  Hobson  v.  Watsoa, 
34  Me.  20,  56  AmD  632;  Gammon  v. 
Chandler,  80  Ue.  152. 

Mo. — Lawson  t.  MlaaourL  etc.,  TcL 
Co.,  178  Mo.  A.  124,  164  SW  128. 

N.  Y. — Perl  v.  New  York  Cent-  etc, 
R.  Co.,  162  N.  T.  621,  46  NE  84$  [aS 
12  App.  Dlv.  626  mem.  43  NYS  ll«t 
meml;  Marshall  v.  Heech,  51  N.  Y. 
140,  10  AmR  672;  Rooney  v.  Second 
Ave.  R.  Co.,  18  N.  Y.  368;  Commer- 
cial Tel.  Co.  V.  Smith,  57  Hun  ITC, 
10  NYS  433.  19  NTClvProc  32;  WU- 
klns  V.  Batterman.  4  Barb.  47;  Kauf- 
man V.  Keenan.  2  NTS  395;  Hatter 
of  Bailey.  4  NTClvProc  140.  66  How 
Pr  64  [aff  31  Hun  608.  5  NTClvProc 
2661;  Ackerman  v.  Ackerman.  14  Abb 
Pr  229;  Pox  v.  Fox,  24  HowPr  409; 
Ten  Broeck  v.  De  Wltl.  10  Wend. 
617;  Martin  v.  Hawks,  16  Johns.  4*5; 
Plnder  v.  Morris,  3  Cal.  166. 

Tenn. — Covington  v.  Bass,  88  Tenn. 
496,  12  SW  1033. 

[a]  That  a  Judgnrnt  affmlast  a 
oonnty  wu  la  tlte  nam*  of  a  deaif^ 
Mted  psnoa  is  notice  that  payment 
to  any  one  else  is  perilous,  and  an 
attorney  entitled  to  a  percenti^S*  on 
the  Judgment  for  his  services  need 
not.  In  order  to  hold  the  county, 
show  notice  to  the  board  of  county 
commisBlODera;  and  the  acceptance 
by  the  board  of  an  aasisnment  of  a 

Krt  of  the  Judgment  doea  not  re- 
ve  the  county  zrom  liability  to  tbe 
attorney.  Bell  v.  Lake  County,  26 
Colo.  A.  192,  141  P  861. 

00.  Fisher  v.  Oskaloosa.  28  Iowa  281. 

66.  Bickford  v.  Ellis.  60  Me.  121. 

67.  Walt  V.  Atchison,  etc,  R.  Co, 
204  Mo.  491.  103  SW  60;  Covington  v. 
Bass.  88  Tenn.  496,  12  SW  1033.  See 
also  Piatt  V.  Jerome,  19  How.  (D.  S.) 
384,  16  L.  ed.  623  (where  the  court 
refused  to  reinstate  a  cause  whi^ 
had  been  settled  by  the  parties  While 
an  appeal  was  pending). 

68.  Walt  V.  Atchison,  etc,  R.  Co, 
204  Mo.  491,  103  SW  60;  Stephens  v. 
Metropolitan  St.  R.  Co.,  167  Mo.  A. 
666.  138  SW  904;  Curtis  V.  Motropol- 
Itan  St.  R.  Co.,  118  Ifo.  A.  241.  94 
SW  762. 

69.  McCormack  v.  Louisville,  etc, 
R.  Co..  156  Ky.  466.  469.  161  SW 
618  (wnere  the  court  said:  '^n  the 
case  at  bar.  however.  Lynch  had  no 
Judgment  at  the  time  he  made  the 
settlement;  and  the  fact  that  bo  had 
previously  recovered  a  judgmut 
which  had  been  reversed,  cannot  af- 
fect tbe  question.  When  tlie  ease 
went  back  to  the  circuit  court  for 
trial,  so  far  as  Ljmch  and  his  mttor- 
ney  were  concerned.  It  stood  as 
though  he  had  never  recovered  a 
Judgment,  and  as  though  his  salt  had 
Just  been  brought  and  was  awaiting 
trial  for  the  flrst  time");  Dunlap  t. 
Burnham.  38  Me.  112:  Hosly  v.  Jami- 
son, 71  Hiss.  456,  14  8  129:  Pnlvifr 
v.  Harris.  62  Barb.  500  [aff  52  N.  T. 
73]. 

70.  Wallace  v.  Chloago.  eta,  B. 
Co.,  112  Iowa  565,  84  NW^I62;  Wla»- 


For  later  gasas,  OfvolopaiaBtif  and  ^iiaafef  in  the  law  999  cvmulatlv^  Annotations,  same  title.  »p  and  note  number. 
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§§  404-406] 


ATTORNEY  AND  CLIENT 


[6  C,  J.]  793 


When  judgment  considered  in  existence  for  pur- 
poses of  lien.  It  has  been  held  that,  while  the 
judgment  does  not  properly  exist  until  it  has  been 
duly  rendered  and  entered,  yet,  so  far  as  the  ques- 
tion of  tbe  attorney's  lien  in  this  connection  is 
concerned,  it  exists  from  the  time  the  judgment  is 
ordered  to  be  entered.^^  Other  eases  hold  that, 
where  the  parties  settle  the  suit  before  judnnent 
is  actually  entered,  the  attorney  for  plaintiff  can 
claim  no  Uen.^' 

[t  406]  3.  80t-Off— a.  In  OeimL  In  some 
states  it  is  held  that  an  attorney's  charging  lien 
is  siqwrior  to  the  rights  of  tbe  adverse  party  un- 
der the  statute  of  set^.'*  In  other  states  the 
lien  is  held  to  be  subject  to  the  right  of  the  op- 
posing party  to  a  set-raF/*  although  it  is  also  hdd 


that  it  will  not  be  suspended  for  the  purpose  of 
allowing  tbe  adverse  party  to  put  his  unliquidated 
demand  in  shape  for  a  set-off.^" 

8ei-off  acquired  after  Uea  attaches.  The  attor- 
ney's lien  will  prevail  over  a  set-off  acquired  by 
the  adverse  party  after  tbe  lien  attached.'* 

[$  406]  b.  Judgment  i^tsiiut  Judgment.  Except 
where  tbe  right  of  setting  off  one  judgment  against 
another  is  conferred  by  express  statute,^'  it  is  well 
settled  that  an  attorney's  lien  is  superior  to  the 
right  of  the  parties  to  set  off  judnnento  recov- 
ered by  them  respectively  against  each  other  in  dif- 
ferent actions,^'  tbe  reason  bedng  that  the  set-off 
will  destroy  the  judgment  to  which  tbe  lien  has  at- 
tached.^* The  same  rule  prevails  where  the  judg^ 
maits  are  rendered  by  different  courts  in  the  same 


low  Central  Iowa  R.  Co.,  Tl  Iowa 
197,  32  NW  330  (where  an  attorney 
commenced  an  action  for  personal 
Injuries  for  Sils  client  under  an 
agreement  whereby  he  was  to  be  paid 
one  third  of  the  amount  recovered 
as  his  fee.  Plaintiff  recovered  Judg- 
ment for  six  thousand  dollars,  and 
Immediately  afterward  entered  in  the 
docket  a  claim  of  his  Hen.  The  case 
was  reversed  on  appeal,  and,  pend- 
Ing  a  second  trial  of  the  case,  de- 
fendant company  settled  with  plain- 
tiff for  one  thousand  six  hundred  and 
fifty  dollars,  it  being  a  part  of  the 
written  contract  of  settlement  that 

Elalntiff  should  pay  his  attorneys  one 
undred  and  fifty  dollars.    The  attor- 
neys claimed  the  right  to  recover  of 
defendants,  the  client  not  being  sol- 
vent, one  third  of  the  amount  paid 
plalnttfC.   It  was  held  that  they  were 
entitled  to  that  amount.  Defendant 
Insisted  that  when  the  Judgment  was 
reversed  there  was  no  juagment  on 
wblob  tbe  attorneys  could  have  a 
lien;  that  the  notice  then  became  tn- 
.  valid,  since  the  statutory  notice  re- 
ferred only  to  a  "Judgment  debtor." 
Hut  the  court  held  that  the  case  was 
within  I  215  of  the  code,  giving  an 
attorney  a  Hen  on  "money  due  his 
client.   In  the  hands  of  the  adverse 
jMirty;"  and  that  the  notice  was  ef- 
fective  from  the  time  of  its  entry 
until  the  case  ended). 

Tl.  Toung  V.  Dearborn,  27  N.  H. 
324. 

Ta.  Potter  V.  Hayq,  3  Me.  34, 
14  AmD  211;  Cline  Piano  Ca  v. 
Sherwood,  67  Wash.  239,  106  P 
7  43. 

Ca.]  irbere  defendant  makes  de- 
AkvM  by  fallal*  to  appear,  but  be- 
fore tbe  Judgment  is  entered  the 
pa.rt:le8  settle  the  suit,  the  attorney 
for  plaintiff  cannot  claim  a  Hen. 
XXooi>er  V.  Welch.  43  Vt.  16»,  170,  & 
Ann  ft  267  (where  the  court  said: 
■'We  think  that  no  such  lien  existed 
In  tbls  case  as  in  law  would  bind 
the  defendant,  or  prevent  hia  making 
s.  bona  fide  settlement  of  the  liti- 
gated claim.  At  the  time  of  the  set- 
tlement no  Judgment  had  been  per- 
footed.  The  entry  of  the  default  did 
not  constitute  a  perfect  Judgment. 
Buoti  entnr  would  authorize  making 
Lip  the  Judgment  at  such  time  as  the 
court  should  direct,  and  for  such  sum 
In  dAxnages  as  might  be  found  from 
the  evidence  the  plaintiffs  should 
-ooower."  But  It  was  not  a  perfected 
iudjrxnent). 

T3.  Flaw — Carter  v.  Davis,  8  71a. 

'^^Ind.  ^Puett  V.  Beard,  86  Ind.  172, 

14   AzxxK  S80;  Adams  v.  Lee,  82  Ind. 

'  TCa.n- — Leavenson  v.  Lafontane,  S 
OiSr  B28. 

iw*e.  Collins  v.  Campbell,  97  Me. 

t  SB  -A  837,  94  AmSR  458;  Pelree  v. 
tent  881;  Stratton  v.  Hussey. 

2    J^e.    286;  Hooper  v.  Bnindage,  H 

*  mtle  V.  Rogers.  2  Mete. 

78. 


Ulch.— Kinney  y.  Tabor,  <2  Mich. 

517,  29  NW  86,  618. 

N.  H.— Rowe  V.  Langley,  49  N.  H. 
395:  Currier  v.  Boston,  etc.,  R.  Co., 
37  N.  H.  228;  Shapley  v.  Bellows,  4 
N.  H.  347. 

N.  J.— Pride  v.  Smalley,  66  N.  J. 
U  578,  62  A  955;  Phillips  v.  Mackay, 
64  N.  J.  L.  819,  23  A  941;  Terney  v. 
Wilson,  45  N.  J.  L.  282;  Brown  v. 
Hendrickson,  39  N.  J.  I..  239. 

N.  T.— Perry  v.  Chester,  63  N.  T. 
240;  Webb  v.  Parker,  130  App.  Dlv. 
92,  114  NTS  489;  Bevlns  v.  Albro,  86 
Hun  590,  38  NTS  1079;  Delaney  v. 
Miller,  84  Hun  244,  32  NTS  605,  1 
NTAnnCas  2BR:  Alnslle  v.  Bovnton, 
2  Barb.  268;  N;ivlor  v.  Lnnp,  7)0  N.  T. 
Super.  97;  Eambergpr  v.  Oshliiskv,  21 
Misc.  716.  48  NYS  13<t;  Adams  v. 
Niagara  Cycle  Fitting  Co.,  74  NVS 
486.  10  NTAnnCas  401;  Kaufman  v. 
Keenan,  13  NYClvProo  225;  Smith  v. 
Chenoweth,  11  NTClvProc  188;  Bnnis 
V.  Curry,  61  HowPr  i:  Devoy  v. 
Boyer.  3  Johns.  247;  Cole  v.  Grant, 
2  Cai.  105;  Oiidley  v.  Qarrlson.  4 
Pal^  647.  Contra  Tumo  v.  Parks, 
2  HowPrNS  16. 

Oh.— DieU  v.  Frtester,  J7  Oh.  St. 
473. 

Or. — Ladd  V.  Ferguson,  9  Or.  180. 
Ont. — Levi  V.  Sdwards,  6  OntWR 
784. 

74.  U.  S.— Winterset  Nat.  Bank  v. 
Eyre,  8  Fed.  733,  3  McCrary  176. 

Ala. — Mosely  v.  Norman,  74  Ala. 
422;  Jackson  v.  Clopton.  66  Ala.  29; 
Ex  p.  Lehman,  59  Ala.  631. 

Ark.— Popplewell  v.  Hill,  65  Ark. 
622,  18  SW  1054. 

Conn. — Benjamin  ▼.  Benjamin.  17 
Conn.  110. 

Iowa. — Watson  v.  Smith,  63  Iowa 
228,  18  NW  916;  Tiffany  v.  Stewart, 
60  Iowa  207,  14  NW  241;  Hurst  v. 
Sheets,  21  Iowa  601. 

Ky. — Robertson  v.  Shutt,  9  Bush 
669;  Bradford  v.  Ware,  12  I^L.  986. 
Compare  Brown  v.  I^app,  89  SW  304, 
28  KyL  409  (holding  that  attorneys 
who  prosecuted  a  suit  had  a  lien  on 
the  Judgment  for  their  contract  fee, 
to  the  extent  of  which  the  Judgment 
was  not  subject  to  a  set-ofl). 

Md.— Levy  v.  Stelnbach,  48  Md. 
212:  Marshall  v.  Cooper,  43  Ud.  46. 

N.  !>.— Clark  v.  BulUvan,  t  N.  D. 
280,  6B  NW  733. 

»L— Aber**  Pet«  18  Pa.  Super. 
110. 

Vt. — ^Fairbanks  v.  Devereaux,  58 
Vt.  369,  3  A  BOO;  McDonald  v.  Smith, 
67  Vt.  602;  Walker  v.  Sargeant,  14 
Vt.  247. 

Wis. — Bosworth  V.  Tallman,  66 
Wis.  533,  29  NW  642. 

Man. — McQregor  v.  Campbell,  19 

Man.  38. 

Ont. — Blumenstlel  v.  Bdwarda,  11 
Ont.  L.  30.  6  OntWR  796;  Thorne  v. 
Parsons,  6  OntWR  377.  See  also 
Levi  V.  Edwards,  6  OntWR  734  (inter- 
locutory costs  In  same  action). 

See  Hathaway  v.  Patterson,  46  Cal. 
294. 

[a]  m  Mlnnewita  Oen.  St.  (1894) 
I  6194  provides  that  an  attorney's 


Hen  on  a  Judgment  shall  be  sub- 
ordinate to  the  rights  existing  be- 
tween the  parties  to  the  action. 
Lundberg  v.  Davidson,  68  Minn.  328, 
71  NW  396,  72  NW  71;  Llndholm  v! 
Itasca  Lumber  Co.,  64  Minn.  46,  66 
NW  931. 

75.  McDonald  v.  Napier,  14  Oa. 
89;  Nlcoll  V.  Nlcoll,  16  Wend.  (N.  T.) 
446  [rev  2  Bdw.  674];  Dunkin  v.  Van- 
denbergh,  1  Paige  (N.  T.)  622;  Mo- 
hawk Bank  v.  Burrows,  6  Johns.  Ch. 
(N.  T.)  817. 

7e.  Ala. — ^Warfleld  v.  Campbell,  38 
Ala.  627,  82  AmD  724. 

Oa. — Caudle  v.  Rice,  78  Ga.  81, 
3  SE  7  (where  It  was  held  that,  after 
a  Judgment  had  been  rendered,  de- 
fendant therein  could  not  buy  up  a 
Judgment  against  plaintiff,  and  have 
the  same  set  olV,  so  as  to  defeat  the 
lien  of  the  attorney  on  the  first 
Judgment). 

l£y. — Robertson  v.  Shutt,  9  Bush 
659. 

N.  T.— Bradt  t.  Koon,  4  Cow.  416. 
S.  D. — ^Hroch  v.  Aultman,  2  S.'D; 
477,  54  NW  268. 

77.  Smith  v.  Kvana,  110  Oa.  636, 
36  SE  683;  Langston  v.  Roby,  68  Gla. 
406;  Hurst  T.  ^eets,  21  Iowa  501. 

78.  U.  8.— L.  Bucki,  etc.,  Lumbet 
Co.  V.  Atlantic  Lumber  Co.,  128  Fed. 
332,  63  CCA  62. 

Pla. — Carter  v.  Bennett,  6  Fla.  214. 

111. — Brent  v.  Brent,  24  111.  A.  448. 

Me. — Harrington  v.  Bean,  94  Me. 
208,  47  A  147;  Howe  v.  Klein,  89  Me. 
376.  36  A  620. 

Mo.— State  v.  U.  S.  Fidelity,  etc., 
Co.,  136  Mo.  A.  160,  115  SW  1081. 

Nebr.— Rice  v.  Day,  33  Nebr.  204, 
49  NW  1128;  Finney  v.  Gallop,  2 
Nebr.  (Unoff.)  480.  89  NW  276. 

N.  T.— Webb  V.  Parker,  130  App. 
Dlv.  92,  114  NYS  489;  Smith  v. 
Cayuga  Lake  Cement  Co..  10?  App. 
Dlv.  624,  95  NYS  286;  Barry  v.  Third 
Ave.  R.  Co..  87  App.  Dlv.  543,  84 
NTS  830;  Wesley  v.  Wood,  73  Misc. 
83,  132  NTS  248;  Jaeger  v.  Koenlg, 
88  Misc.  82.  67  NTS  172  [rev  32  Misc. 
244,  65  NTS  7951;  Dunkin  v.  Vanden- 
bergh,  1  Paige  622. 

8.  t>. — Mosteller  v.  Holbom,  21  8. 
D.  547.  114  NW  698;  Hroch  V.  Ault- 
man. etc..  Co.,  S  S.  D.  477,  64  NW 
269. 

Tenn.— Roberts  v,  Mitchell.  94 
Tenn.  277,  29  SW  5,  29  LRA  706. 

Wis. — Stanley  v.  Bouck,  107  Wis. 
225,  232,  83  NW  298  (where  the  court 
satd:  "An  application  to  the  court 
to  set  off  one  Judgment  against  an- 
other Is  addressed  to  the  sound  dis- 
cretion of  a  court  of  equity,  whether 
made  by  motion  or  action,  and  when 
the  Judgments  are  rendered  In  ac- 
tions having  no  connection  with  each 
other,  it  will  not  be  allowed  as 
against  an  attorney's  equitable  Hen 
for  services  and  disbursements, 
where  evident  injustice  will  be 
done" ) . 

N.  B. — Rogers  v.  Ledden,  4  -N.  R 

59. 

79.  Webb  V.  Pariter,  ISO  App.  Dlv. 
92,  114  NTS  489. 
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action.^"  So  the  right  to  a  lien  which  as  the  stat- 
utes usually  say  cannot  be  a£Eected  by  any  settle- 
ment between  the  parties  before  or  after  the  judg- 
ment is  superior  to  the  right  of  the  parties  to 
agree  to  set  o£E  one  judgment  or  award  against  an- 
other when  the  effect  of  such  a  set-o£E  will  be  to 
prevent  the  entrf  of  a  judgment  to  which  the  lien 
might  attach.^'  But  where  the  several  judgments 
asked  to  be  set  off  against  each  other  were  en- 
tered in  the  same  action,  the  equities  of  the  parties 
are  superior  to  the  lien  of  the  attorney  whieh 
attaches  only  to  the  clear  balance  due  to  his  client 
after  all  the  equities  arising  out  of  that  particular 
lit^tion  are  settled."'  But  one  juc^ment  cannot 
be  set  off  against  another,  pending  an  appeal  from 
either,  until  the  rights  of  the  parties  are  fixed, 
and  the  judgment  becomes  finaL"*  And  even  though 
a  set-off  may  l^lly  be  made,  yet  if  in  the  exercise 
of  its  diseretion  the  court  can  see  that  an  injustice 
will  be  done  1^  granting  the  set-off,  it  will  be  re- 
fused." 

407}  c.  Assignment  of  Judgment.  An  assign- 
ment of  a  judgment  by  a  client  to  his  attorney  prior 
to  an  attempt  at  set-off  made  by  the  adverse  party 
will  defeat  such  aetroS.'*  It  is  otherwise,  however, 
as  to  a  set-off  which  existed  at  the  time  of  the  as- 
s^rnment.*^ 

408]  J.  Enforcement— 1.  Gharging  Uen— a. 
Bemedies — (1)  In  Oeneral^(a)  Summary  Semedief 

aXK  Smith  V.  Cayuaa  Lake  Cement 
Co.,  107  App.  DiT.  BX4.  96  NTS  2K. 

81.  Webb  V.  Parker,  ISO  App.  Dlv. 
92,  114  NTS  489. 

8S.  Iowa. — Tiffany  v.  Stewart,  60 
Iowa  201,  14  NW  241. 

Mo.— State  v.  V.  S.  Fidelity,  etc., 
Co:.  135  Mo.  A.  160,  116  SW  1081. 

Nebr.— Field  v.  Haxwell.  44  Nebr. 
900,  68  NW  62. 

N.  T. — Fromme  v.  Gray,  17  Misc. 
77,  89  NTS  866;  Hopper  v.  EraOer,  88 
NTS  176,  1  NTAnnCas  192;  Wloter- 
son  V.  Hitchlngs.  88  NTS  ITl,  1  NT 
AnnCas  193;  l>unkln  v.  Vandenbersh, 
1  False  622. 

S.  D. — Oarrlgan  v.  Huntlmer,  21  S. 
D.  269,  111  NW  B6S;  Lindsay  v.  Pet- 
Usrew,  8  8.  D.  244,  66  NW  821. 

[a]  "n*  »M  m*  of  muxr 

■  W  4  .  .  •  provides  that  "no  set- 
off of  damasee  or  costs  between  par- 
ties shall  be  allowed,  to  the  preju- 
dice of  the  attorney's  lien  for  costs 
in  the  particular  suit  against  which 
the  set-off  is  sought.'  The  origin 
and  foundation  of  that  rule  was  this; 
—In  the  Court  of  King's  Bench,  In 
setting  off  costs  or  damages  between 
the  parties,  the  Hen  of  the  attorney 
was  respected:  see  Tidd's  Practice, 
9th  edit.  pp.  339,  392.  In  this  court. 
It  seems  to  have  been  the  uniform 

ftractice  to  disregard  the  attorney's 
ien:  FIges  v.  Adams,  4  Taunt.  633, 
128  Reprint  478:  though  Lord  Eldon, 
In  Hall  V.  Ody.  2  B.  &  P.  28.  126 
Reprint  1180,  expressed  his  disap- 
probation of  it.  The  Court  of  Ex- 
chequer was  without  any  settled 
practice  upon  the  subject;  following 
sometimes  the  practice  of  the  Court 
of  the  King's  Bench,  and  sometimes 
that  of  this  court.  The  object  of  the 
rule  was,  to  render  the  practice  of 
the  three  courts  in  this  respect  uni- 
form." Dunn  V.  West,  10  C.  B.  420, 
427,  70  EKL  420.  188  Reprint  168. 

sa.  Iowa. — Tllbiny  v,  Stewart,  60 
Iowa  207.  14  NW  241. 

Mo.— State  v.  U.  S.  Fidelity,  etc., 
Co.,  185  Mo.  A.  160,  115  SW  1091. 

N.  T. — Dunkin  y.  Vandenbergh,  1 
Paige  622;  Hohawk  Bank  v.  Bur- 
rows. 6  Johns.  Ch.  317. 

Eng.~Cattell  t.  Simons,  6  Beav. 
804,  49  Reprint  848;  Bawtree  v. 
Watson.  2  Keen  718,  16  UngCh  718,  48 
Reprint  804. 


k.  In  QeneraL  Until  a  judgment  is  fully  exe- 
cuted, the  court  retains  jurisdiction  of  the  subject 
matter  and  the  parties  for  the  purpose  of  hearing 
any  motion  affecting  such  judgment,  and  if  the  at- 
torney desires  to  have  big  lien  established  and  de- 
clared against  such  judgment  he  may  apply  to  tbe 
court  for  that  purpose.^^  Thus  in  some  jurisdicticns 
the  attorney's  lien  upon  a  judgment  may  be  es- 
tablished and  enforced  upon  an  application  to  the 
court  in  the  ease  wherein  the  judgement  was  ren- 
dered,^' and,  although  it  is  sometimes  held  that 
this  lien  may  be  enforced  in  an  independent  ac- 
tion by  the  attomey,""*  yet  ordinarily  a  motioo  in 
the  cause  is  the  proper  remedy.*"  The  attorney  need 
not  become  a  party  to  the  cause  in  order  to  en- 
force his  lien  upon  the  judgment,  but  in  a  proper 
case  he  may  be  permitted  to  intervene.'^  In  eueh  a 
proceeding  it  would  be  proper  practice  for  tbe  at- 
torney, on  being  admitted  as  a  party,  to  file  a  pe- 
tition in  his  own  name  agiunst  both  plaintiff  and 
defendant,  setting  forth  the  particulars  of  his  claim 
and  lien,  so  that  if  disputed  by  them  answers  could 
be  filed,  and  the  issues  made  up,  as  in  other  cases.** 
Plaintiff's  attorney  may  also  be  protected  upon  ap- 
plication to  the  court  for  an  order  restraining  the 
judgment  debtor  from  paying  the  money  to  plaintifi 
until  the  attorney's  lien  is  satisfied."'  In  New  Toik 
an  attorney  with  money  in  his  hands  belonging  to 
his  client  has  an  absolute  right  to  a  summary  de- 


Ont. — Thome  v.  Parsons,  <  OntWR 
877. 

U.  Lfndholm  v.  Itasoa  Lumber 
Co.,  64  Uinn.  46.  66  NW  98L 

85.  Lundberg  v.  Davidson,  68 
Minn.  828,  71  NW  896,  72  NW  71. 

[a]  A  Mt-off  of  OM  Judgment 
aniast  anoUier  Is  not  denuwaable  of 
ngbt,  but  Is  diacretloDary  with  the 
court,  and  will  be  denied  (1)  when 
one  of  the  parties  Is  insolvent,  and 
his  attorneys  have  a  lien  on  the  Judg- 
ment in  his  favor  for  costs  advanced 
on  appeal,  which  would  be  defeated 
by  such  set-ofi,  notwithstanding  the 
provision  of  Gen.  St.  <1894)  {  6194, 
that  an  attorney's  lien  on  a  Judg- 
ment shall  be  subordinate  to  the 
rights  existing  between  the  parties  to 
the  action.  Lundberg  v.  Davidson. 
68  Minn.  828.  71  NW  395,  72  NW 
71.  (2)  Where  a  Judgment  creditor 
seeks  by  motion,  instead  of  proceed- 
ing by  action,  to  enforce  a  set-off 
of  one  Judgment  against  another,  the 
court  may  exercise  Its  discretion  and 
grant  or  refuse  such  motion.  Llnd- 
holm  V.  Itasca  Lumber  Co.,  64  Minn. 
46,  65  NW  931. 

86.  U.  8. — L.  Buckl.  etc..  Lumber 
Co.  v.  Atlantic  Lumber  Co..  128  Fed. 
332,  68  CCA  62. 

Conn. — Ripley  v.  Bull.  19  Conn. 
53;  Benjamin  v.  Benjamin,  17  Conn. 
110.  _ 

Mich. — ^Wells  T.  Elsam,  40  Mich. 
218. 

N.  T. — FIrmenlch  v.  Movee,  1  Hun 
532,  4  Thomps.  ft  C.  98. 

Or. — ^Ladd  v.  Ferguson,  9  Or. 
180. 

Wis. — Rice  V.  Oamhart,  3S  Wla. 
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87.  U.  S.— -FltKhugh  V.  Mcmnney, 

43  Fed.  461. 

Kan. — Turner  v,  Crawford,  14  Kan. 
499. 

Md. — Marshall  v.  Cooper,  43  Md. 
46. 

N.  T. — Peo.  V.  New  Tork  C.  PI.,  IS 
Wi»nd.  649,  2S  AmD  495. 

Pa.—Aber's  Pet.,  18  Pa.  Super.  110. 

88.  Dahlstrom  v.  Featherstone,  18 
Ida.  179,  110  P  243. 

BS.  U.  S. — Georgia  Cent.  R.,  etc., 
Co.  V.  Pettus,  118  U.  S.  116,  6  SCt 
387,  28  L.  ed.  915. 

Ark.— Gist  V.  Hanly,  33  Ark.  288. 
Colo.— Fillmore  v.  Wells,  10  Colo. 
228,  16  P  348,  8  AmSR  667. 


N.  T. — Radley  v.  Gaylor.  98  App. 
Dlv.  158,  90  NTS  768;  Adams  v.  Fox. 
40  Barb.  442  [rev  On  other  grounds 
40  N.  T.  577];  Brown  v.  Comstock; 
10  Barb.  67. 

Eng. — Read  v.  Dupper,  C  T.  K 
361,  lOJ  Reprint  696.  - 

[a]  A  dtoitt*  iMtwsen  Htm  a*tsr^ 
a«r  and  Us  olsnt  with  respect  to  the 
amount  of  the  compensation  does  not 
prevent  the  attorney  from  enforcing 
his  lien  on  the  Judgment  by  summary 
proceedings  against  defendant.  Com- 
mercial 'Telegram  Co.  v.  Smith.  It 
Hun  176.  10  NTS  4S3.  19  NTClTProc 
32 

8SH.    See  infra  S  411. 

90.  Welcher  v.  Carglll,  86  Hlnn. 
271,  90  NW  402:  Goodrich  v.  McDon- 
ald, 112  N.  T.  167,  19  NK  649;  Bowl- 
ing Green  Sav.  Bank  v.  Todd.  52  N. 
Y.  489;  Canary  v.  Russell.  10  MIsc 
597,  31  NTS  291.  24  NTClvProc  109: 
Guild  V.  Bomer,  7  Baxt.  (Tenn.) 
266;  Brown  v.  Blgley,  3  Tenn.  Cb. 
618. 

91.  V.  S.— Patrick  v.  Leaeta.  IT 
Fed.  476.  3  McCrary  555. 

III.— Phillips  V.  Bdsall.  127  HL  &3S, 
20  NE  801. 

Minn. — Welcher  v.  Cargill.  86  Mtna. 
271,  90  NW  402. 

Nebr. — Jones  v.  Duff  Grain  Co»  0 
Nebr.    91,    96    NW    1;  Reynolds 
Reynolds,  10  Nebr.  674,  7  NW  ttt. 

Va.— Pltsgerald  T.  Irby,  99  Va.  81. 
37  SE  777. 

S9.  Reynolds  v.  Reynolds,  10  N^. 
574.  7  NW  322. 

98.  U.  S.— Collins  v.  Hathaway.  6 
F.  Cas.  No.  8,014.  Olcott  176:  Sz  p. 
PUtt,  19  F.  Cas.  No.  11,228.  S  Wan. 
Jr.  468. 

Oa. — ^Merchants'  Nat.  Bank  Arm- 
Btroog.  107  Oa.  479,  38  SB  47S. 
Miss. — Stewart  v.  Flowers,  44  Mlaa 

513,  7  AmR  707. 

N.  H. — Young  V.  Dearborn.  »7  K 
H.  324. 

N.  T. — Creighton  v.  Ingersoll.  tt 
Barb.  541;  Loaner's  Bank  v.  Nostrand. 
58  N.  T.  Super.  625;  Bradt  v.  Koon. 
4  Cow.  416. 

Tex. — Fowler  v.  Horrill,  8  Tex- 
153. 

Eng. — ^Welsh  v.  Hole,  1  Dougl.  23*. 
99  Reprint  165;  Wllkins  v.  Car- 
michaef  1  Dougl.  101.  99  R^lint  79; 
Hough  V.  Edwards.  1  H.  ft  K.  171. 
87  BngL&£k|  470. 


For  latav  mam,  dSTtfopmenta  and  OhaiffM  In  the  law  bm  cumulative  Annotations,  same  tltl 
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termination  by  the  court  o£  the  existence  and 
amount  ol  tiis  lii'u."*    The  summary  proceeding 
thus  authorized  is  applicable  only  to  disputes  be- 
tween attorney  and  client.    If  the  attorney  seeks 
to  enforce  his  lien  against  a  third  party,  except 
when  the  amouut  due  is  beyond  dispute,  he  mvst 
proceed  to  foreclose  his  lien  otherwise.^"   While  it 
is  not  necessary  to  tbe  existence  of  the  lien  that 
the  amount  due  tbe  attorney  should  be  liquidated, 
yet  the  exact  amount  of  the  claim  should  be  de- 
termined before  the  lien  can  be  enforced.""  Ordi- 
narily the  amount  of  the  attorney's  fee  and  the 
question  as  to  how  much  has  been  paid  by  the  cli- 
ent thereon  cannot  be  determined  summarily  on 
motion  and  affidavits,  but  should  be  ascertained 
on  a  reference.^'   But  while  the  court  may  refer  the 
matter  to  a  referee  to  take  evidence,  or  even  an 
account,  and  to  report  the  same  with  his  opinion  to 
assist  the  court  in  deciding  tbe  questions  arising,  it 
cannot  delegate  tbe  entire  matter  to  tbe  referee 
for  final  determination.*^    And  where  a  reference 
is  authorized  to  determine  tbe  amount  due  under 
an  agreement,  the  referee  cannot  ignore  the  agree- 
ment and  ascertain  the  amount  due  on  a  quantum 
meruit.**   Where  the  facts  are  not  disputed,  how- 
ever, tbe  court  may  find  the  value  of  the  attorney's 
services  from  the  facts  before  it.^   In  Tennessee  it 
has  been  held  that  where  tbe  client  is  sni  juris  the 
ankoont  of  the  lien  should  be  determined  by  con- 
tract or  proper  legal  proceedings.'   But  where  the 


client  is  under  a  disability  a  reference  should  be 
allowed  and  tbe  matter  determined.^ 

Against  sheriff.  An  attorney  may  also  proceed 
summarily  against  a  sheriff  who  has  collected  money 
on  the  execution.^  But  tbe  attorney's  fees  should 
be  previously  determined."  A  settlement  between 
tbe  parties  is  a  good  defense  to  the  sheriff,"  unless 
the  attorney  sets  up  notice.^ 

Against  specific  fund.  If  there  ia  a  specific  fund 
an  attorney  may,  by  motion  and  ordeTf  get  that 
set  apart  to  satisfy  his  lien.° 

Taking  judgment  by  default.  Where  defendant 
is  in  default  for  want  of  an  answer,  plaintiff's 
attorney  has  the  right  to  enter  judgment  for  the 
amount  claimed  and  to  enforce  it  to  the  extent  of  bis 
lien.*  In  such  a  ease  the  default  will  not  be  opened 
unless  the  attorney's  fees  are  paid,^°  or  unless  it 
appears  that  there  was  no  fraud  or  collusion  be- 
tween the  parties  and  that  the  attorney's  lien  is 
not  necessary  for  his  protection.** 

Intervention  in  proceedings  to  revive  Judgment 
An  attorney  at  law,  having  a  lien  on  a  judgment, 
may  intervene  in  proceedings  to  revive  snch  judg- 
ment, and  is  entitled  to  a  revivor  thereof  in  his 
own  name  to  tbe  extent  of  his  lien.*' 

A  proceeding  to  foreclose  an  attorn^'B  lien  lyran 
real  proper^  is  to  be  brouglit  as  is  a  proeeediug  to 
foreclose  a  mortgage  upon  l«id.** 

[$  409]  bb.  O^toctioik  of  Jndgmoit.  Ordinarily 
the  attorney  is  r^rded  as  an  equitable  assignee  of 


94.  Judtclarr  Law  t  47B  [Consol. 
U.  (190&)  c  80];  In  r«  Kln^,  168  N.  T. 
53.   60  Matter  of  Farrlne- 

ton,  146  App.  Dtv.  690.  181  NTS  512; 
Matter  of  Edward  Ney  Co..  114  App. 
r>lv.  467.  99  NTS  982:  Kuehn  v.  Syra- 
cuse Rapid  Transit  R.  Co.,  104  App. 
Dlv.  580,  98  NTS  883  [rev  on  other 
grounds  188  N.  T.  456,  76  ITE  589. 
and  aft  186  N.  T.  567  mem,  79  NE 
1109  mem];  Radley  v,  Gaylor,  98  App. 
Dlv.  158,  90  NTS  758;  CorWt  v.  Wat- 
son, 88  App.  HiT.  467,  SB  NTS  126: 
Woffe  V.  Mack,  81  Misc.  186,  142 
mrS  433.  _ 

tal  la  Vnr  Toik  prior  to  the 
amendment  of  1899  to  S  66  of  the 
code,  the  Hen  of  an  attorney,  after  a 
settlement  by  the  client,  could  be  en- 
forced In  the  orlRlnal  action  or  by  a 
separate  action  brought  for  that  pur- 
pose, but  not  In  a  summary  way  by 
netltlon  or  motion.  Rochfort  v.  Met- 
ropolitan St.  R.  Co.,  60  App.  Dlv.  261, 
6S  NTS  1036,  30  NTCIvProc  285, 

SO.  Matter  of  Salant,  158  App.  Div. 
«97.  143  NTS  870  [afC  210  N.  T.  622 
mem,  104  NE  1140  mem];  Rochfort  v. 
Metropolitan  St.  R-  Co.,  60  App.  IMv. 
261  63  NTS  1036.  30  NTClvProc  285; 
IMlKington  V.  Brooltlyn  Heights  R. 
CO..  49  App.  Div.  22,  63  NTS  211,  30 
NYCIvProc  276;  Zimmer  v.  Metropol- 
itan St.  R.  Co..  62  Hlsc  262,  6S 
NYS  977, 

90.  Jones  y.  Daff  Qrain  Co.,  69 
N"el>r.  91.  95  NW  1;  Smith  v.  Acker 
process  Co..  108  App.  Dlv.  170,  92 
■MYS  351;  Commercial  Telesram  Co. 
V  Smith,  57  Hun  176.  .10  NTS  483. 
19  NTClvProc  33;  Ward  v.  Words- 
worth, 1  B.  D,  Smith  <N.  Y.)  598,  9 
vTo-VfTrr  16:  Oullano  t.  Whltenack.  9 
Sfivc.  562,  30  NTS  416.  24  NTClvProc 
55:  Canary  v,  RuBsell.  9  Misc,  668, 
30  r^TS  122;  Taylor  Iron,  etc.,  Co.  v. 
fll^tirins,  SO  NTS  746  [app  dlsm  137 
po-     Y-  605  mem*  IS  HB  744  mem], 

'av.  Corblt  T.  "Watson,  88  App,  Div. 
407.  86  NTS  125;  Thomasson  v, 
T^tourette,  «8  App.  DIt.  468,  71  NTS 
B9S:  Brown  v.  New  York,  11  Hun 
y-yg-  T.)  21;  James  v.  Marquette,  82 
iLrisc.  400,  148  NTS  750;  Cohn  v. 
"^ol^teln,  41  Misc.  431,  84  NTS  1072 
fair  6*  App.  Dlv.  619  mem,  88  NTS 
i  a4  4  m«m1;  Canary  v.  Russell.  10 
^fS«3.  B»7,  21  NT8  291.  24  NTClvProc 


109;  Flckett  v,  Marquette.  143  NTS 
762;  Ackerman  v.  Ackerman,  14  Abb 
Pr  (N.  T.)  229  [dlsappr  Hal«ht  v. 
Holcomb,  7  AbbPr  <N.  f.)  210]. 

[a]  FraotliM  appxored.— "Tbat  is 
a  practice  not  only  sanctioned  by 
long  usage  and  the  repeated  approval 
of  this  court  (In  re  Fitssimons,  174 
N.  T.  15,  66  NE  554;  In  re  King, 
168  N.  T.  53,  60  NE  1054;  Perl  v. 
New   Tork   Cent^   etc.,   R.  Co.,  152 

N.  T,  521,  46  NE  849;  In  re  H  , 

87  N.  T.  521),  but  one  peculiarly 
adapted  to  the  ascertainment  of  the 
truth  in  cases  where  reckless  affidavit 
making,  or  discreet  silence  upon  es- 
sential particulars,  may  give  the 
whole  controversy  a  false  atmosphere 
In  which  the  real  truth  Is  hidden 
rather  than  revealed."  In  re  Sper- 
ansa.  186  N.  T.  280,  284,  78  NE  1070. 

SB.  Sullivan  v.  McCann.  124  App, 
Dlv.  126.  108  NTS  909;  mtter  Of 
Edward  Ney  Co..  114  App.  Div.  467, 
09  NTS  982,    And  aee  BUpra  9  277. 

W.  In  re  Public  Works  Dept.,  167 
N.  T,  601,  60  NB  781  [mod  68  App. 
Div,  459,  69  NTS  413], 

1.    In  re  Kaufman,  113  NTS  526. 

9.  niinofs  Cent.  R.  Co.  v.  Wells, 
104  Tenn.  706,  59  SW  1041;  Perkins 
v.  Perkins,  9  Heisk.  (Tenn.)  95. 

3.  Perkins  v.  Perkins,  9  Heisk. 
(Tenn.)  95:  Brown  v.  Bigley,  8  Tenn. 
Ch.  618;  Carter  v.  Montgomery,  2 
Tenn.  Ch.  456;  Bowling  v.  Scales.  1 
Tenn.  Ch.  618;  Tourle  v.  Nelson,  1 
Tenn.  Ch,  614;  Steel  v.  Chester.  1 
Tenn,  Leg.  R.  211. 

4.  Lane  v.  Brlnson.  12  Oa.  A.  760. 
78  SE  726  (holding,  however,  that 
the  fact  that  an  attorney  forecloses 
his  lien  by  causing  garnishment  to  be 
Issued  on  the  sheriff  will  not  pre- 
clude his  client  from  questioning  the 
amount  of  the  fees  due  the  attorney 
unless  he  unauooMsfnJly  contests  the 
felmess  of  the  attorney's  claim); 
Sweeley  v.  Sfemttn,  123  Iowa  188.  184, 
98  NW  571  [cit  Cycl;  Amey  v. 
Demoss,  6  Miss.  174. 

B.    Pufh  V.  Boyd.  38  Miss.  326. 

[a]  nna  where  an  attorney  has  a 
Hen  upon  a  Judgment  for  his  fee,  and 
execution  Is  Issued  to  plaintiff's  as- 
signee, the  exeoutlon  should  not  be 
set  aside  when  In  conformity  with 
the  decree,  but  the  sheriff  should  be 


stayed  from  paying  the  proceeds  of 
the  execution  sale  to  plaintiff's  as- 
signee until  the  amount  of  the  attor- 
ney's compensation  can  be  ascer- 
tained. Iioaners'  Bank  NostraAd. 
63  N.  T.  Super.  626. 

6.    Haynes  v.  Perry,  76  Qa.  33. 

T.    Qray  v.  Maxwell,  60  Ga.  108. 

8.  Ala. — Fuller  v.  Clemraona,  IBS 
Ala.  840,  48  S  101. 

Ind. — Blankenbaker  v.  Bank  of 
Commerce,  86  Ind.  459. 

Mich. — Dennis  v.  Kent  Clr.  Judge. 
42  Mich.  249,  3  NW  960. 

Minn. — Davis  v.  Swedish  American 
Nat.  Bank.  78  Minn.  408,  80  NW  958, 
81  NW  210,  79  AmSR  400. 

Nebr. — Asplnwall  v.  Sabln.  22  Nebr. 
73,  34  NW  72.  3  AmSR  258, 

N,  J, — ^Hudson  Trust,  etc.,  Inst  t. 
CtaJT-<3urran  Paper  Mills,  (Ch,)  44  A 

N.  T.— Matter  of  Fanington,  146 
App.  Dlv.  590.  181  NTS  312;  Matter 
of  Gates,  51  App.  Dlv.  350,  64  NTS 
1060;  Canary  v.  Russell,  10  Mlsa 
597.  31  NTS  891,  24  NTClvProc  109. 
_  Oh.— Olds  V.  Tucker.  36  Oh.  St.  581; 
Byrnes  v.  Cincinnati,  7  OhS&CP  480, 

6  OhNP  426. 

[a]  The  attorner  may  luOd  a  fond 
(1)  if  he  can  take  It  in  transitu  by 
order  of  court  (Campbell  v.  Terney, 

7  N.  J.  L.  J.  189;  Adams  v.  Pox,  40 
Barb.  442  [rev  on  other  grounds  40 
N,  T.  577];  Welsh  v.  Hole,  1  Dou^. 
238,  99  Reprint  155),  and  (2)  may 
Impound  funds  sufnclent  to  recover 
his  lien  (Merchants  Nat.  Bank  v. 
Armstrong.  107  Qa.  479,  33  SE  478). 

[b]  ITotlce  of  an  applloatloa  to 
withdraw  a  fimd  from  oourt  should 
be  given  to  an  attorney  who  has  a 
Hen  upon  it.  Dennis  v.  Kent  Clr, 
Judge,  42  Mich.  249.  8  NW  960. 

0.  Qalllson.  eta,  Co.  v.  Bawak,  8 
NTS  802. 

10.  Galllson.  etc.,  Co.  v.  Rawak,  8 
NTS  802;  Custer  v.  Greenpoint  Perry 
Co.,  6  NTClvProc  146  [aff  98  N.  T. 
660  meml. 

11.  Publishers'  Printing  Co.  t. 
Olllln  Printing  Co..  16  Mlac.  668.  88 
NTS  784. 

IS.  Greek  v.  McDanlel,  68  Nebr. 
569.  94  NW  618, 

IS.  Moss  V.  Strickland,  138  Oa. 
639,  76  SE  632. 
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the  judgment  to  the  extent  of  his  lien.^*  Accord- 
ingly the  proper  practice  to  enforce  the  lien  is  for 
the  attorney  to  proceed  to  the  collection  of  the  judg- 
ment to  the  extent  of  his  lien  in  the  name  of  the 
client,^''  and  for  this  purpose  it  has  been  held  that 
the  attorney  has  the  same  power  over  the  judg- 
ment and  execution  that  the  client  himself  has.^* 

Execution.  Thus  the  attorney  may  enforce  bis 
lien  against  the  judgment  defendant  by  issuing  ex- 
ecution upon  the  judgment;"  but  not,  it  would  seem, 
without  nret  obtaining  leave  of  court,**  which  will 
not  be  granted  unless  it  appears  to  be  necessary 
to  the  protection  of  the  attorney's  claims.** 

Snpplamantuy  proceedings.  The  attorney  may 
also  maintain  supplementary  proceedings  upon  the 
judgment  for  the  pnipoae  of  enforcing  his  lien.'* 
But  in  some  cases  he  most  first  obtain  leave  of  court.** 


Provisional  remedies  and  securities.  The  attor 
ney  may  likewise  enforce  all  provisional  remedies 
and  securities  given  after  the  commencement  of  the 
action."  Thus  he  may  maintain  an  action  in  his 
client's  name  upon  a  bail  bond,  appeal  bond,  re- 
plevin bond,  or  other  securities  given  in  the 
cause.''  And  where  the  client  has  become  bank- 
rupt, an  attorney's  chaining  lien  may  be  enforced  by 
a  petition  in  bankruptcy  proceedings.'* 

[$  410]  CO.  AppeaL  In  some  jurisdictions  an 
attorney  has  the  right  to  appeal  from  a  judgmeat 
against  his  client  in  order  to  obtain  a  more  favor- 
able judgment  and  a  chance  to  enforce  his  lien." 
On  the  other  hand  it  has  been  held  that  an  atton^ 
may  not  prosecute  an  appeal  for  the  pnipoae 
of  reversing  a  verdict  or  judgment  and  so  obtain- 
a  lien,"  at  least  against  the  consent  of  his 


ing 


1^   See  flupra  8  S64.  _ 
15.    Albert    Palmer    Co.    v.  Van 

Orden,  64  HowPr  (N.  T.)  79. 

[a]    Tims  the  attorney  may  collect 

the  Judgrment  and  retain  from  the 

{iroceeds  an  amount  sufficient  to  sat- 
aty  him  Hen.  Sherwood  v.  Buffalo, 
etc,  R  Co..  12  HowPr  (N.  T.)  138. 

le.  Oa.— Tarver  v.  Tarver,  aZ  Ga. 
48;  Lane  v.  Brlnaon,  12  Oa.  A.  780. 
78  SE  72B.  .  _^ 

Me. — Newbert  v.  Cunningham,  69 
Ue.  231,  79  AmD  612. 

Ho. — Smoot  V.  Shy.  169  Mo.  A. 
128,  189  8W  239;  Curtle  v.  Metro- 

SDlttan  St  R.  Co.,  118  Mo.  A.  841,  94 
W  762. 

N.  T. — Steward  v.  Biddlecum,  2  N. 
Y.  108;  Butts  v.  Car^.  148  Aim.  Dlv. 
858,  1X8  NTS  588  [afl  dlam  107  N.  7. 
887  mem,  100  NE  112E  mem]:  Com- 
mercial Telegram  Co.  t.  Smith,  »7 
Hun  178,  10  NTS  438,  19  NTClvProc 
82:  Tynan  v.  Mart,  58  Mtsc  49,  108 
NTS  1088. 

Man. — I<eaoock  v.  McLaren,  8  lia.n. 
579. 

"The  attorney,  being  regarded  aa 
an  equitable  assignee  of  the  judg- 
ment, has  a  right  to  the  same  re- 
medial processes  as  hts  client  to 
obtain  satisfaction  to  the  extent  of 
his  lien."  Newbert  v.  Cunningham, 
KO  Me.  281,  234.  79  AmD  812. 

17.  McDonald  v.  Napier,  14  Ga. 
89:  Walt  v.  Atchison,  etc.,  R.  Co.,  204 
Mo.  491,  103  SW  60;  Curtis  v.  Metro- 
politan St.  R.  Co.,  118  Mo.  A.  841, 
94  SW  762;  Bloch  v.  Bloch,  136  App. 
Div.  770,  121  NTS  475;  Commercial 
Telegram  Co.  v.  Smith,  57  Hun  178, 
10  NTS  433,  19  NTCivProc  32;  Albert 
Palmer  Co.  v.  Van  Orden,  84  HowPr 
(N.  T.)  79;  Morrell  v.  Mtller.  88  Or. 
412.  S9  P  710.  Compare  Barker  v. 
St.  Qulntin,  12  M.  &  W.  441,  4S1,  162 
Reprint  1270  (where  it  was  said: 
"The  rejoinder  amounts  to  this:  that 
after  Judgment  the  attorney  has  an 
authonty  over  the  execution,  and  has 
a  right  to  carry  It  into  effect  against 
the  order  of  the  plaintiff,  because  the 
plaintiff  and  defendant  have  colluded 
together  to  defeat  the  Men  which  he 
has  in  respect  of  his  costs.  It  is  per- 
fectly clear  that  he  has  no  such 
right.  If  he  is  to  obtain  in  any  way 
the  fruits  of  that  Judgment,  It  must 
be  by  an  application  to  the  equitable 
Jurisdiction  of  the  Court"). 

18.  McDonald  v.  Napier,  14  Oa.  89, 
107  (where  the  court  said:  "An  exe- 
cution issued  upon  a  valid  Judgment 
In  the  hands  of  the  attorney,  is  a 
jiaper  belonging  to  the  client,  upon 
which  a  lien  for  a  general  balance 
will  attach,  as  well  as  upon  any 
other  paper.  At  the  same  time.  It  la 
to  be  noted,  that  the  security  which 
the  execution  gives  for  fees.  Is  not 
the  mere  right  of  detention  until  they 
are  paid,  but  a  process  available  for 
their  collection  out  of  the  defendant. 
...  It  is  important  too,  that  in  ref- 
eranoe  to  the  Hen  of  the  attorney 
on  the  judgment,  his  power  over  It 


should  be  well  understood.  Because 
he  has  the  Hen  stated,  it  is  not  to  be 
understood  that  It  supercedes  all  con- 
trol which  the  plaintiff  has  over  it, 
and  that  the  attorney,  as  domtnus 
litis,  can  'marshal  the  proceedings 
on  the  Judgment  or  execution,  as  he 
may  think  fit.'  The  Hen  amounts  to 
this:  that  he  has  a  right  to  control 
it  for  the  collection  of  fees  through 
an  order  of  the  Court  directing  its 
use  for  that  purpose  in  the  exercise 
of  an  equitable  power  which  apper- 
tains to  it  over  its  own  process  and 
over  the  Hen  of  its  officers.  So  in 
this  case,  I  apprehend  that  the  attor< 
neys  could  not  levy  this  execution  In 
Invltura  mm  to  the  plalntltt  Rice,  upon 
the  pronerty  of  Napier  for  their  fees, 
without  an  order  of  Court");  Acker- 
man  T.  Ackerman,  14  AbbPr  (N.  Y.) 
229  (holding  that,  unless  the  pro- 
ceeds have  come  into  the  attorney's 
hands,  he  must  invoke  the  equitable 
aid  of  the  court  to  ascertain  the 
existence  and  amount  of  the  lien 
before  any  steps  can  be  taken  to 
enforce  it), 

IS.  Publishers'  Printing  Co.  v. 
aillin  Printing  Co.,  16  Misc.  658,  38 
NTS  784.  See  also  Howitt  v.  Merrill, 
2  Stlv.  A.  (N.  T.)  168,  20  NB  888 
(where  leave  to  enforce  the  lien  by 
execution  on  the  Judgment  was  re- 
fused, because  it  was  deemed  that 
the  attorney  might  obtain  redress 
against  plaintiff);  Commercial  Tele- 
gram Co.  V.  Smith,  67  Hun  176,  10 
NTS  488,  19  NTCivProc  32  (where 
the  court  distinguished  the  case  last 
cited,  and  held  that  leave  should  be 
granted  because  it  had  been  made 
to  appear  that  plaintiff  in  the  action 
was  insolvent). 

80.  Merchant  v.  Sessions,  5  NTCiv 
Proo  24. 

81.  Moore  v.  Taylor,  2  HowPrNS 
(N.  Y.)  848  [aff  40  Hun  68]  (holding 
that  the  attomur  must  obtain  leave 
of  court  before  he  can  Institute  sup- 
plementary proceedings  upon  a  Judg- 
ment in  favor  of  his  client,  after 
the  title  to  the  Judgment  has  passed 
from  the  client  to  a  receiver,  and 
where  the  proceedings  are  Instituted 
by  an  affidavit  that  says  nothing 
about  the  lien  of  the  attorney), 

88.  Newbert  v.  Cunningham,  BO 
Me.  231,  79  AmD  612  (where  it  was 
held  that  when  the  lien  has  attached 
to  the  Judgment  it  extends  to  suits 
arising  therefrom  and  incidental  to 
its  enforcement;  that  to  the  extent 
of  the  lien  the  attorney  is  to  be  re- 
garded as  an  equitable  assignee,  with 
rishts  coextensive  with  those  of  his 
client  to  any  remedial  suit  to  obtain 
satisfaction  of  the  Judgment). 

[a  ]  Arrest. — The  at  tomey  may 
enforce  his  lien  by  an  arrest.  Hob- 
son  V.  Watson,  34  Me.  20,  56  AmD 
832;  Parker  v.  Speer,  49  N.  T.  Super. 
1;  Crouch  v.  Hoyt.  80  NTS  406,  407, 
24  NYClvProc  80  (where  MeAdam,  J., 
said:  *rrhe  defendant  was  Incar- 
cerated .  .  .  under  an  ordar  of  ar- 


rest granted  by  Judge  Freedman. 
.  .  .  The  plaintiff  has  .  .  .  consented 
to  his  discharge  from  Imprisonment. 
.  .  .  The  attorney  of  the  plaintiff,  ob- 
jects to  the  defendant's  discharge  oa 
the  ground  that  his  fees  .  .  .  hurt 
not  been  paid.  Section  66  of  the 
Code  gives  the  attorney  who  appears 
for  a  party  a  Men  upon  his  client's 
cause  of  action,  which  f»jinot  be  af- 
fected by  any  settlement  between 
the  litigants.  This  Hen  extends  to 
all  provisional  remedies  or  securitlei 
given  in  the  action  after  its  com- 
mencement. Therefore,  there  can  be 
no  valid  discharge  of  the  defendant, 
who  la  totally  impeounlous.  untU  the 
attorney  who  incarcerated  him  sees 
fit  to  consent,  and  this  counsel  abso- 
lutely refuses  to  do.  This  to  a  sad 
case,  but  the  court  can  extend  no 
aid.   Motion  to  discharge  denlsd"). 

88.  Colo.— Johnson  UcMUlan.  18 
Colo.  423,  22  P  789. 

Me. — Newbert  v.  Cnnningham.  60 
Me.  231,  79  AmD  618;  Blckford  V. 
Ellis,  60  Me.  121. 

Mich.— Heavenrlch  V.  KeUey,  Ul 
Mich.  168.  69  NW  228. 

Mont — ^walsh  v.  Bosklna,  46  MonL 
368.  128  P  589:  Coombe  v.  Knox.  23 
Mont.  202,  72  P  641. 

N.  T. — Newberg  v.  Schwab.  49  N. 
T.  Super.  232;  Shackleton  v.  Hart,  11 
AbbPr  325  note.  20  HowPr  39.  Contra 
as  to  bond  given  by  creditor  on  ar- 
resting debtor.  Cornell  t.  Donovan, 
109  N.  T.  864  mem,  17  NB  M9  mma 
[aff  14  Daly  292]. 

N.  D.— Clark  v.  Sullivan,  8  N.  D. 
280,  56  NW  788. 

[a]  Suit  against  sheriff. — ^The  at- 
torney may  sue  a  sheriff  taking  an 
Insufnclent  bond.  Newberg  v.  Cnn- 
ningham;  60  Me.  231,  79  AmD  612. 

84.  In  re  Wilson,  12  Fed.  286. 

85.  Counsman  v.  Modem  Wood* 
men  of  America.  09  Nehr.  710.  716, 
9<  NW  STS,  98  NW  414  (wher*  it  la 
said:  "It  Is  true  that  a  peUtton  is 
error  Is  in  f<»in  the  oommeneemeat 
of  a  new  action,  but  It  la  In  fact 
merely  a  means  for  the  continuance 
and  obtaining  a  new  trial  of  the  oM 
one,  and  in  the  present  case  an  ap- 
peal would  have  accomplished  Uh 
same  purpose.  There  seems  no  res- 
son  why  the  present  proceeding 
should  not,  so  far  as  this  question  Is 
concerned,  be  regarded  as  merely  a 
continuation  of  the  original  action 
and  one  which  the  attorneys  have  a 
right  to  pursue  to  the  extent  at 
their  interest.  Of  course,  if  they 
have  a  right  to  proceed  in  their  cli- 
ent's name,  she  Is,  for  the  puhmm 
of  such  proceeding,  a  party*') ;  Adsit 
V.  Hall.  3  HowPrNS  (N.  T.)  ITl. 

[a]  ttfinlsaal  of  anpsal.  Am  at- 
torney may  object  to  the  dismissal  of 
an  appeal  brought  before  the  settle- 
ment was  made.  Sttlwell  v.  Arse- 
strong,  88  Misc.  646,  69  NTS  «71.  ^ 

M.  Morrison  t.  Oreen,  96  Oa.  TM, 
88  BE  846:  Davto  ▼.  Swedish-Amart- 
can  Nat.  ^ank.  78  Minn.  408,  80  NW 
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elieut.*'  His  proper  remedy  is  with  the  eonrt  be- 
low.'* If,  bowerer,  the  client  is  insolvent,  or  aots 
fraadolently  or  in  bad  faith,  or,  withont  suffloient 
reasoDf  refuses  to  apply  for  eompensatioQ  for  his  at- 
torney, the  latter  may  apply  to  the  court  to  be  al- 
lowed to  proceed  in  bis  own  right  and  in  hia  own 
name  or  in  the  name  of  his  client,  for  compensa- 
tion out  of  a  fund  in  court;  and  in  such  a  case  the 
attorney  may  appeal  if  unsaceessful.'* 

[%  411]  (b)  Ind«p«iid8iit  AcUml  It  has  been 
held  in  several  cases  that  an  attorney's  lien  upon 
a  judgment  or  the  proceeds  thereof  may  be  en- 
forced by  him  by  an  original  suit  in  equity  in 
hia  own  name."*  Where  the  amount  of  a  decree 
is  paid  into  the  r^stry  of  the  court,  it  has  been 
held  that  the  more  orderly  procedure  by  an  attor- 
ney to  enforce  a  lien  thereon  is  by  a  petition  to  the 
ebancellor  instead  of  by  an  original  bill.**   A  rem- 


edy provided  by  statute  by  means  of  a  petition 
is  not  ezelosive,  but  eumulative,  for  a  court  of 
equity  alwqra  faaa  power  to  ascertun  and  enforce 
Uens." 

[%  412}  <c)  Action  on  Jndcmonk.  An  attorney 
may  maintain  an  action  upon  the  judgment  in  the 
name  of  his  client  for  the  purpose  of  enforcing  his 
lien,'*  but  not,  it  has  been  held,  without  the  cli- 
ent's consent.^'  It  has  been  held  also  that  a  judg- 
ment for  costs  only  belongs  entirely  to  the  attor- 
ney as  equitable  assignee  ;^<*  and  in  such  ease  it 
seems  that  an  action  upon  the  undertaking  on 
appeal  should  be  prosecuted  in  the  name  of  the  at- 
torney as  the  real  party  in  interest.^* 

413]  (2)  After  8ettlem6ut^(a)  Vacation  of 
Proceedings.  A  satisfaction  of  the  judgment  in 
fraud  of  the  lien  may  be  vacated  on  motion  and 
tlie  attorney  will  be  allowed  to  enforce  the  jn^- 


9SS.  81  NW  210.  79  AtnSR  400;  Cock 
V.  Palmer,  24  N.  Y.  Super.  «58.  1» 
AbbPr  872;  McDowell  V.  Appleby,  1 
HowPr  (N.  T.)  229,  Bat  see  Roe  v. 
£>oe,  60  Qa.  486  (where  tt  Ib  held  that, 
after  notice  of  his  Hen,  the  attorney 
mar  proceed  with  a  writ  of  error). 

[a]  DefemUnfa  attorney  may  not 
prosecute  an  appeal  for  the  mere  pur- 
I)Ose  of  securing  his  fees  after  the 
Iiartiea  to  the  action  have  settled  tn 

Sood  fatth.    Grossman  v.  Smith,  116 
.pp.  Div.  791,  102  NTS  18. 
fl^.    Nixon  T.  Ossenbeck,  129  Ky. 
S88.  112  SW  645. 

as.   AtlanUc.  eto.,  Canal,  etc.,  Co. 
V.   Kinsman,  2s  Fla.  S22,  10  8 
Brown  V.  Comstock,  10  Barb.  (N.  Y.) 
«7. 

S0.  Davlfl  V.  Swedish-American 
Nat.  Bank,  78  Minn.  408.  80  NW  962, 
81  NW  210,  79  AmSR  400. 

ao.   U.  8.— Mlddleaworth  Hous- 
ton  on  Co.,  184  Fed.  857,  107  CCA 
181;  Brown  v.  Morgan.  163  Fed.  396, 
S99   (where  the  court  said:    "If  the 
attorney  is  to  be  regarded  either  as 
tli«  equitable  assignee  of  the  Judg- 
ment to  the  extent  of  the  amount  of 
bis  unpaid  compensation  for  recover- 
tnc  the  S8m«h  or  as  the  equitable 
own«r  to  the  extent  of  his  lien,  of 
tlie  amount  evidenced  by  the  Judg- 
ment  in  either  case  the  Judgment 
creditor  is  a  trustee  of  the  attorney 
to    that   extent,   and  equity   Is  the 
proper  forum  In  which  to  enforce  the 
llen^'):   Melghan  v.  American  GrasK 
T'wine  Co..  154  Fed.  346.  83  CCA  124; 
Xxisersoil  v.  Coram,  127  Fed.  418. 

Arb.— Osborne  v.  Waters,  92  Ark. 
388.  128  8W  374;  Greenlee  v.  Row- 
land, 85  Ark.  101,  107  SW  19S:  I^ne 
-v.  Hallum,  28  Ark.  886;  Olst  v.  Hanly, 
S3   Axk.  288. 

C^l. — ^Elliott  v.  leopard  Mln.  Co, 
S2    Cal.  855. 

Oolo. — Davidson  v.  La  Plata  Coan- 
ty.  8C  Colo.  549.  69  F  46;  Fillmore  v. 
Wells.  10  Colo.  228,  16  P  848,  8  AmSR 

Oa. — Davis  v.  Jackson,  86  Ga.  138, 
12  SK  299. 

III. — Smith  V.  Young,  02  III.  210; 
Humphrey  v.  Browning,  46  111.  476, 
95     JVmD  44«. 

Irid. — Koons  v.  Beach,  147  Ind.  187, 
4G  fi01>    46   NE   587;  Wood  v. 

tltxs-ties,  138  Ind.  179.  87  NB  588. 

Iowa. — Sweeley  v.  Sleman,  128  Iowa 
IS3,  184.  98  NW  671  [olt  Cyc];  Par- 
dons  V.  Hawley,  92  Iowa  176,  60  NW 

nfinn. — Wetherby  v.  Weaver,  51 
i*jnr3-  73.  52  NW  970. 

iLcigs. — Martin  v.  Harrington,  57 
M:Iss.  208. 

TwfCT- — Taylor  v.  St.  Louis  Transit 
^„  198  Mo.  715,  97  SW  166;  Lawson 
r  -^laBOMTX.  etc.,  Tel.  Co.,  178  Mo.  A. 
24  SW  138. 

lAoXit. — Coombe  v.  Knox,  28  Mont. 
a05.  72  P  641  tcU  Cyc]. 

timtfT. — ^Reynolds  V.  Beynoldab  10 


N.  H.— Christie  v.  Sawyer,  44  N.  H. 
298. 

N.  Y. — Flscher-Hansen  v.  Brooklyn 
Heights  R.  Co.,  178  N.  Y.  492,  «  NB 
895  [rev  68  App.  Dlv.  856,  71  NYS 
618];  Adams  v.  Fox,  40  N.  Y.  677; 
Matter  of  Salant.  158  App.  Dlv.  697, 
148  NYS  870  taff  210  N.  Y.  022  mem, 
104  NE  1140  mem];  Matter 
Winkler,  146  App.  Dlv.  927  mem,  181 
NYS  124;  Bloch  v.  Bloch.  1S6  App. 
Dlv.  70,  121  NYS  475;  Ransom  v. 
Cutting,  112  App.  Dlv.  150,  98  NYS 
282  [aft  187  N.  Y.  528  mem,  80  NB 
1119  mem.  188  N.  Y.  447,  81  NB 
324];  Mnttrr  of  Lexington  Ave.,  30 
App.  Div.  C\y>.  r.'>  NYS  203,  27  NYClv 
Proc  24:>  (air  ir,7  N.  Y.  678  mem,  61 
NE  1062  intern];  Goodrich  v.  McDon- 
ald, 41  Hun  235  frev  on  Other  grounds 
112  N.  Y.  157,  19  NE  649];  Tynan  v. 
Mart.  53  Misc.  49,  108  NYS  1038; 
Fox  V.  Fox,  24  HowPr  409,  418  (where 
the  court  said;  "There  la  no  dif- 
ficulty In  securing  the  lien  by  direct 
action  for  that  purpose  against  all 
partlesk  and  this  Is  the  course  to  be 
adopted  when  there  Is  a  controversy 
as  to  what  the  contract  Is,  or  In 
regard  to  the  amount  payable  under 
It.  ...  In  my  Judgment,  the  proper 
way  lor  the  attorney  to  proceed,  with 
a  view  to  a  determination  of  the 
matters  in  controversy  in  a  case  like 
this,  is  by  an  action  to  determine  the 
amount  or  extent  of  the  lien,  and 
have  a  decree  declaring  the  Judg- 
ment subject  to  the  lien,  and  for  lib- 
erty to  Issue  execution  therein  for 
the  amount  due  him  by  virtue  of  his 
contract  with  his  client.  Then  Issue 
may  be  framed  and  a  trial  had  in  a 
way  to  secure  the  rights  of  all  par- 
ties"). 

Oh, — Pennsylvania  Co.  v.  Thatcher, 
78  Oh.  St.  175,  85  NB  65. 

Or. — Alexander  v.  Munroe,  64  Or. 
600,  101  P  903,  103  P  514,  136  AmSR 
840. 

Payne,  106  Tenn. 
467,  61  SW  767;  Covington  v.  Bass, 
88  Tenn.  496.  12  SW  1038-  Brown  v. 
BIgley,  3  Tenn.  Ch.  618;  Bowling  v. 
Scales,  1  Tenn.  Ch.  618,  619  (where 
the  court  said:  "If  the  lawyer  and 
client  cannot  agree,  the  courts  are 
open  for  the  adjustment  of  their  re- 
spective rights.  The  remedy  is,  or- 
dinarily, by  action  at  law,  but  if  the 
lawyer  has  acquired  a  lien  on  the 
property  of  his  client,  he  Is  entitled 
to  come  Into  this  court  to  enforce 
that  Hen.  Hunt  v.  McClanahan,  1 
Helsk.  (Tenn.)  608.  And  this  he  may 
do  by  a  petition  In  the  cause  In  whlctt 
the  lien  has  been  acquired,  or  by  an 
original  bill,  the  client  being,  df 
course,  entitled  to  his  day  in  court 
for  the  purpose  of  asserting  his 
rights,  and,  to  this  end,  to  the  service 
or  process  as  In  other  cases,  or  equiv- 
alent notice.  The  proceeding  by  pe- 
tition Is,  in  substance,  a  suit  in  in- 
vituro.  to  ascertain  the  amount  of 
the  compensation  Justly  due  for  the 


services  rendered,  and  to  enforce  the 
lien  secured  for  the  payment  of  such 
compensation"). 

Vt — ^Heartt  v.  Chlpman,  2  AUc. 
162. 

ai.   Fuller  v.  demmon^  168  Ala. 

340,  48  S  101. 

39.  Flscher-Hansen  v.  Brooklyn 
HPlRhtR  R.  Co.,  178  N.  Y.  492,  06  NB 
3!ir,;  Moioy  V.  Schuster,  81  Misc.  515, 
142  NVS  1034  [rev  on  other  grounds 
1C9  Am..   Div.  602,  145  NYS  2581. 

33.  Giiintnon  t.  Chandler.  30  Me. 
ir.2:  stone  v.  Hyde,  22  Me.  818; 
Woods  V.  Vfirry,  4  Gray  (Mass.)  857; 
Kipp  V.  liapp,  7  NYCivProc  316. 

34.  Honon  v.  Champlln,  12  R,  L 
5to,  551,  34  AmR  722  (where  the 
court  said:  "The  attorney.  In  sup- 
port of  his  right  to  sue  the  Judgment 
by  virtue  of  his  lien,  cites  Woods 
v.  Verry,  4  Gray  (Mass.)  357;  Strat- 
ton  V.  Hussey,  62  Me.  286;  Currier 
v.  Boston,  etc.,  R.  Co.,  87  N.  H.  228; 
Marshall  v.  Meeoh,  51  N.  Y.  140, 
10  AmR  572.  The  first  two  cases, 
those  from  MassachusetU  and  Maine, 
hold  that  the  attorney  has  the  right 
to  sue  the  Judgment,  by  virtue  of  his 
Hen  for  fees  and  disbursements, 
which  in  those  States  Is  given  by 
statute,  no  lien  at  common  law  hav- 
ing ever  been  recognised.  The  oases 
are  therefore  not  very  strong  au- 
thority for  a  State  where  no  such 
statute  exists.  The  other  two  cases 
emphatically  assert  the  Hen,  but  do 
not  expressly  decide  that  It  author- 
ises the  attorney  to  sue  the  Judg- 
ment. The  New  York  case,  however, 
does  hold  that  the  attorney  is  to  the 
amount  of  his  lien  to  be  deemed  an 
equitable  assignee  of  the  Judgment, 
which  Is  perhaps  equivalent  to  hold- 
ing that  he  has  a  right  to  sue  it. 
But  in  our  opinion  it  Is  going  too 
far  to  hold  that  the  attorney  has  the 
same  control  of  the  Judgment  as  if 
It  were  assigned  to  him,  for  If  he 
had,  his  client  could  not  settle  with 
the  adverse  party,  and  It  tias  been 
repeatedly  decided  that  he  can  settle 
with  him,  unless  they  collude  to 
cheat  the  attorney"). 

Assignee's  right  to  sue  In  name  of 
■Minor  see  Assignments  i  176. 

[a]  One  Jadgmeat  rabatltated  for 
utttterir— Where  the  party  against 
whom  a  Judgment  has  been  rendered 
on  review  obtains  a  verdict,  the  Judg- 
ment rendered  on  that  verdict  Is  a 
substitute  for  the  former  Judgment 
and  thereby  makes  It  a  nullity. 
Upon  a  Judgment  thus  nullified  no 
action  to  secure  a  Hen  for  his  costs 
may  be  maintained  by  the  attorney 
who  obtained  it.  Dunlap  v.  Bumham, 
38  Me.  112. 

as.  Brown  V.  Comstock,  10  Barb. 
(N.  Y.)  67;  Wllklns  v.  Batterman,  4 
Barb.  (N.  Y.)  47.  But  see  supra  note 
34. 

86.  Delaney  v.  Miller.  84  Hun  244, 
32  NYS  605;  Klpp  V.  Rapp.  2  HowPr 
(N.  Y.)  ■ 
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ment  for  the  amotint  of  Mb  lien."^  But  the  satis- 
faction must  be  vacated  before  execution  can  is- 
sue'" except  vhere  it  does  not  appear  that  the  al- 
ibied satisfaction  piece  was  ever  fUed  and  the 
judgment  satisfied  of  record.'"  An  attorney  may 
also  be  entitled  to  have  canceled  an  undertaking 
given  to  stay  the  execution  of  the  judgment;"*  but 
he  is  not  entitled  to  have  an  undertaking  canceled 
in  which  he  has  no  interest  and  upon  which  he  has 
no  lien>^  The  satisfaction  will  not  be  set  aside 
unless  it  is  in  effect  in  fraud  of  the  lien,  and  such 


course  is  necessary  in  order  to  protect  the  attor- 
ney.*' Laches  may  bar  the  attorney's  right  to  hare 
the  satisfaction  set  aside/' 

414]  (fa)  OoBtiiuiiiig  Original  Suit— m.  In 
General.  Where  an  attorney  can  show  that  a  set- 
tlement has  resulted  in  depriving  him  of  bis  hen 
for  fees  or  costs,  he  is  entitled  to  proaeonte  the 
action  to  trial  and  final  judgment  in  the  name  of 
his  client  with  a  view  to  the  protection  of  his  rights 
therein.**  While  this  remedy  has  been  sev^ely 
criticized  as  ill<^cal  and  clumsy,  yet  it  has  beea 


ST.  Minn. — ^Desaman  v.  Butler,  114 
Minn.  ISl  NW  4<8:  Northrop 

V.  Bayward,  102  Minn.  SOT.  113  NW 
701.  12  AnnCaa  S41. 

M«, — ^Walt  v.  Atchison,  «tc,  R.  Co., 
204  Mo.  481,  103  SW  60;  Nicola  V. 
American  Car,  etc.,  Co.,  185  Mo.  A. 
28&,  170  SW  366;  Smoot  v.  Shy,  159 
Mo.  A.  126,  139  SW  219;  Stephens  V. 
Metropolitan  St.  R.  Co..  157  Mo.  A. 
666,  138  SW  904;  Curtis  v.  Metropol- 
itan St.  R.  Co..  118  Mo.  A.  341.  04 
SW  762;  Young  V.  Renshaw,  102  Mo. 
A.  173,  76  SW  701. 

Nebr. — Zentmire  v.  Bralley,  30 
Nehr.  168,  180  NW  1047;  Jone«  v. 
Duff  araln  Co..  69  Nebr.  91,  95  NW  1. 

N.  Y.— Bailey  v.  Murphy,  136  N.  T. 
BO,  32  NE  627;  Knickerbocker  Inv. 
Co.  V.  Voorheea,  128  App.  DIv.  639, 
112  NY8  842  [app  dlsm  196  N.  Y. 
669  mem,  88  NB  1122  mMn];  Baxter 
V.  Connor,  119  App.  Dlv.  460,  104 
NY8  327;  Roberts  v.  Union  Kl.  R.  Co., 
84  Hun  437,  32  NYS  387;  Commercial 
TelejKram  Co.  v.  Smith,  67  Hun  176, 
10  NYS  433.  19  NTCivProc  82;  Whit- 
taker  v.  New  York,  etc.,  R-  Co.,  64 
N.  Y.  Super.  8,  11  NYCIvProc  189, 
l8  AbbNCas  11;  Tompkins  v.  Manner, 
60  N.  Y.  Super.  611;  Crotty  v.  Mc- 
Kenile,  42  N.  Y.  Super.  192,  62  HowPr 
64;  ward  t.  Wordsworth,  1  E.  X>. 

tmith  608,  »  HowPr  16;  Hollar  v. 
ohoenwlrt,  30  Misc.  224,  63  NYS  311; 
Publishers'  Printing  Co.  v.  Qillln 
PrintlnK  Co.,  16  Misc.  658,  88  NTS 
784;  MttcbeU  v.  Plgua  Club  Assoc., 
IS  Misc.  866,  37  NYS  406,  26  NY 
ClvProc  139;  Oullano  v.  Whltenack,  9 
Mtsc.  662.  30  NYS  415,  24  NYClvProo 
65,  1  NYAnnCos  75;  Branth  v. 
Branth,  10  NYS  638,  19  NYClvProo 
28;  Spors  v.  Schulthels,  8  NYS  176; 
Kaufman  v.  Keenan,  2  NYS  896 ; 
Wade  V.  Orton,  12  AbbPrNS  444. 

S.  C— Miller  v.  Newell,  20  B.  C 
123,  47  AmR  822. 

Wash.— Woodlns  V.  Craln,  11  Waah. 
207,  39  P  442. 

[a]  The  canollattOB  of  a  Jndff- 
aunt  for  covU,  entered  on  a  settle- 
ment between  the  parties  without 
notice  to  the  attorneys,  may  be  va- 
cated to  allow  the  attorneys  to  en- 
force the  judgment  In  satisfaction  of 
their  Hen  for  services  which  they 
have  both  at  common  law  and  under 
Code  Civ.  Proc.  I  66.  Knickerbocker 
Inv.  Co.  v.  Voorhees,  128  App.  Dlv. 
689,  112  NYS  842  lapp  dlsm  196  N.  Y. 
669  mem,  88  NB  112  mem]. 

Crotty  V.  McKenite.  42  N.  Y. 
Super.  192;  Ackerman  v.  Ackerman, 
14  AbbPr  (N.  Y.)  229.  231  (where  the 
court  said:  "The  execution  was  er- 
roneous for  two  reasons.  In  the 
first  place,  there  was  no  Judgment 
upon  which  It  could  Issue,  the  Judg- 
ment having  been  satisfied  in  the 
mode  pointed  out  by  law  (2  Rev. 
Stat.,  362;  same  stat..  6  ed.,  vol.  3, 
640);  and  in  the  second  place,  the 
fact  that  the  attorney  had  a  lien, 
and  the  amount  of  it  had  never  been 
ascertained  so  as  to  entitle  It  to  be 
enforced  by  execution.  The  attor- 
ney's remedy  in  the  first  Instance 
was  to  move  the  court  to  vacate  the 
•atisfactlon  of  the  Judgment;  and 
that  being  done,  he  would  then  have 
been  In  a  position  to  apply  to  the 
court  to  enforce  his  lien.  If  he  had 
one.  Rooney  v.  Second  Ave.  R.  Co., 
18  N.  Y.  868;  Ward  v.  Wordsworth.  1 
E.  D.  Smith  (N.  Y.)  fi98.  9  HowPr  16; 


Welsh  V.  Hole,  1  Dougl.  238,  99  Re- 
print 166;  Charlwood  v.  Berrldge,  1 
Esp.  346;  Orimn  v.  Eyies,  1  H.  Bl. 
12^  126  Reprint  74;  Graves  v.  Eades, 
6  Taunt.  429,  1  ECL.  224,  128  Reprint 
756;  Read  v.  Dupper,  6  T.  R  861,  101 
Reprint  696.  But  he  seema  to  have 
acted  under  the  Impression  that  he 
alone  had  the  right  to  determine  the 
fact  of  the  existence  of  a  lien  as  well 
as  the  amount  of  It;  that  his  client 
had  no  right  to  be  heard;  and  that 
he  was  at  liberty  to  Issue  execution 
against  the  defendant  for  such  sum 
as  be  considered  himself  entitled  to 
for  counsel-fees,  although  the  judg- 
ment was  satisfied  by  the  agreement 
of  the  parties,  and  was  discharged 
of  record.  This  was  altogether  er- 
roneous"). 

[a]  Btmi  wSiwrs  th*  MtUsaiMit  ham 
bMn  coUnalv*  or  frandnlSBt  and  for 
the  purpose  of  defeating  an  attor- 
ney's Hen,  he  may  not,  after  a  re- 
lease of  the  Judgment  by  hie  client, 
proceed  to  enforce  the  execution  then 
Issued,  but  his  regular  remedy  Is  by 
an  application  to  the  court  for  re- 
dress by  motion.  Grant  v.  Haxeltlne, 
2  N.  H.  641  tclt  Swain  v.  Senate,  2 
B.  ft  P.  N.  R.  99,  127  Reprint  561; 
Ormerod  v.  Tate,  1  East  464,  102  Re- 
print 179;  Graves  v.  Bades,  6  Taunt. 
429.  1  ECL  224,  12g  Reprint  756}. 

38.  Bloch  V.  Bloch,  136  App. 'Dlv. 
770.  121  NYS  476. 

40.  Knickerbocker  Inv.  Co,' v.  Voor- 
hees, 12S  App.  Dlv.  639,  112  NYS 
842  [app  dism  195  N.  Y.  569  mem,  88 
NE  1122  mem]. 

41.  Knickerbocker  Inv,  Co,  v, 
Voorhees,  128  App.  Dlv.  639,  112  NYS 
842  [app  dlsm  195  N.  Y.  669  mem,  88 
NE  1122  mem]  (holding  that  the  can- 
cellation of  an  undertaking  to  obtain 
a  temporary  Injunction  will  not  be 
vacated  where  this  attorneys  have  no 
interest  in  the  enforcement  of  such 
undertaking  and  no  lien  upon  It  for 
services). 

4fi.  Poole  V.  Belcha,  181  N.  T.  200, 
204,  80  NE  63  (where  it  Is  said  that 
an  attorney's  Men  created  by  Code 
Clv.  Proc.  I  66  does  not  prevent  the 
owner  of  a  Judgment  from  receiving 
the  amount  thereof  and  executing  a 
discharge.  "When  It  Is  shown  that 
such  payment  or  discharge  will  oper- 
ate to  deprive  the  attorney  of  his 
costs,  the  court  has  power  to  protect 
him,  but  It  cannot  be  assumed  that  a 
settlement  Is  In  fraud  of  his  rights"); 
Corbit  V.  Watson,  88  App.  Dlv,  467, 
85  NYS  125:  Matter  of  Goodale,  58 
Misc.  182.  108  NYS  949;  Publishers' 
Printing  Co,  v.  Glllin  Printing  Co.,  16 
Misc.  558.  38  NYS  784;  Wade  v,  Orton. 
12  AbbPrNS  (N.  Y.)  444, 

[a]  satlsfsotloB.  not  Taoated  m  of 
ootirss.— A  settlement  of  a  suit  by 
the  parties  thereto,  after  the  verdict 
but  before  the  entry  of  Judgment  and 
pending  a  stay  of  proceedings.  Is  not 
necessarily  in  derogation  of  the 
rights  of  the  attorney  of  the  pre- 
vailing party  to  such  costs  as  have 
accrued  at  the  time  of  the  settle- 
ment: and  a  satisfaction  of  Judgment 
entered  In  accordance  with  such  set- 
tlement will  not  be  set  aside  on  mo- 
tion of  the  attorney  unless  It  Is 
shown  that  the  settlement  was  made 
coUuslvely  and  In  fraud  of  the  attor- 
ney's rights.  Wade  v.  Orton,  12  Abb 
PrNS  (N.  Y.)  444. 

43.  Nelll  V.  Van  Wagenen,  64  N. 
Y.  Super,  477. 


[a] 


Whore   an   attomay  vatM 

after  his  client  had  set- 


7* 

tied  with  the  other  party  and  satis- 
fied the  judgment  of  recoWl  and  then 
moved  to  set  aside  the  satlafactioo 
because  hts  fwsts  had  not  been  paid, 
defendant  with  whom  the  settlnneiit 
was  made  having  died  In  the  meaft* 
time,  it  was  held  too  late  to  make  the 
motion  or  to  open  a  satisfaction  of 
a  Judgment  for  such  a  purpose. 
Winans  v.  Mason,  88  Barb.  <N.  Y.) 
522. 

44.  U,  S. — Kern  v,  Chicago,  etc 
R.  Co,,  801  Fed.  404;  Herman  v. 
Metropolitan  SI.  R.  Co.,  121  Fed.  184; 
Stewart  v.  Hilton,  7  Fed.  662.  19 
Blatchf.  290;  Eldrldge  v.  The  AaUey, 
8  F.  Cas.  No.  4,333.  2  NYLegObs  68; 
Gaines  v.  Travles,  9  F,  Cas.  No.  6,179. 
Abb.  Adm.  297;  McDonald  v.  The 
Cabot,  16  F.  Cas,  No.  8.759.  Newb. 
Adm.  348;  The  Planet,  19  F.  Cas.  Na 
11.204.  1  Sprague  11;  The  Victory,  28 
F,  Cas.  No.  16,937,  Blatchf.  &  H.  Adm. 
443. 

Ala. — Fuller  v.  Lanett  Bleaching 
Co.,  186  Ala.  117.  66  S  61;  Alabama 
Western  R.  Co.  v.  Foshee.  182  Ala. 
182,  62  S  500. 

Qa. — Atlanta  R„  etc.,  Co.  v.  Ow«ts, 
119  Qa,  833,  47  SE  213;  Johnaon  v. 
McCurry,  102  Ga.  471,  31  SE  88:  Lit- 
tle V.  Sexton.  89  Ga.  411,  16  SE  494; 
Rodgers  v.  Furse,  83  Ga,  115.  9  SB 
669;  Manning  v.  Manning,  61  Oa,  137; 
Coleman  v.  Ryan,  58  Ga,  132;  Twiggs 
V,  Chambers,  6?  Oa.  279;  Jones  v. 
Morgan,  39  Ga.  810.  99  AmD  458; 
Gray  v.  Lawson.  36  Oa.  629;  Franklia 
V.  Ford.  IS  Ga.  A.  469,  79  SE  366: 
Cleorgla  R.,  etc,  Co.  v,  Crosby,  12 
Ga.  A.  760,  78  SB  612;  Collier  t. 
Hecht-Brittingham  Co.,  7  Oa,  A.  178. 
66  SE  400;  Penn  v.  McOhee.  6  Ga.  A 
631,  65  SE  686. 

Ky.— Martin  v.  Smith.  110  SW  413. 
33  KyL  682;  Proctor  Coal  Co,  v,  Tve^ 
123  Ky.  381,  »6  SW  612,  29  KyL.  8*4. 

Mich. — Grand  Rapids.  eto~  R.  Ool 
V.  Cheboygan  Clr.  Judge.  161  MIeh. 
181.  126  NW  66,  137  AmSR  «96: 
Heavenrleh  v.  Alpena  Clr.  Judgre.  Ill 
Mich.  163,  69  NW  226;  Carpenter  t. 
Myers.  90  MIcb.  209,  Bl  NW  206: 
Weeks  v.  Wayne  Clr.  Judges  73 
Mloh.  266.  41  NW  269. 

Nebr. — Corson  v.  l<ewls,  77  Nebr. 
449,  114  NW  281;  Counsman  v.  Mod- 
ern Woodmen  of  America.  69  Nebr. 
710,  96  NW  672,  98  NW  414. 

N.  Y.— Bailey  v.  Murphy.  136  N,  Y. 
50,  82  NE  627  [aft  4  NYS  679]:  Mat- 
ter of  Snyder.  119  App.  Dlv.  277,  194 
NYS  671  [rev  on  other  grounds  1»* 
N.  Y,  66,  82  NE  742.  123  AmSR  Ut. 
14  LRANS  1101,  13  AnnCas  441]; 
Olshel  v,  Pennsylvania  R.  Co..  117 
App.  Dlv.  110.  102  NYS  368  [aff  1*1 
N.  Y.  544  mem.  85  NE  1113  metnl; 
Pilklngton  V.  Brooklyn  Heights  ft- 
Co.,  49  App.  Dlv.  22,  63  NYS  211.  M 
NYCIvProc  276;  CBrlen  v.  Metro- 
politan St.  R.  Co..  27  App.  Dlv.  1,  Sa 
NYS  159,  27  NYClvProfc  162;  Hart 
New  York,  69  Hun  237.  23  NYS  t5»: 
Caauccl  v.  Allegany,  etc^  H-  Co,  eS 
Hun  452,  20  NTS  343;  ForstmaD 
Schultlng,  35  Hun  504;  Ooddard  jr. 
Trenbath,  24  Hun  182  [aff  86  N.  T. 
647  mem);  WUber  v.  Baker  24  Hm 
24;  Jenkins  v.  Adams,  22  Hun  6»p: 
Plckard  v.  Yencer.  21  Hun  403.  !• 
NYWklyDlg  271;  Albert  Palmer  C<>- 
V.  Van  Orden.  49  N.  Y.  Super.  8*,  J 
NTCivProc  44,  64  HowPr  79;  CwariB 
V.  Donovan,  14  Daly  292  [alt  109  S*. 
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npheld.^^  It  rests  in  the  discretion  of  the  court,*' 
and,  as  a  general  rule,  the  attorney  must  first  ob- 
tain leave  of  court  to  prosecute  the  suit  after  set- 
tlement.*' In  some  jurisdictions  this  practice  is 
not  allowed.*^ 

Procedure.  In  order  that  an  attorney  may  pro- 
ceed in  the  original  suit  for  the  purpose  of  recov- 
ering bis  fees,  it  is  usually  necessary  for  him  to 
have  the  stipulation  of  settlement  and  discontinu- 
ance set  aside  or  stricken  from  the  files.*"  This  is 
not  necessary  in  all  eases,  however;'^'*  as,  for  in- 
stanee,  where  there  has  been  no  obstacle  to  the 
continuance  of  the  action  put  upon  the  record,  but 
only  an  agreement  of  compromise  or  of  release  be- 
tween the  parties."*   In  most  jurisdictions  the  ease 


must  then  be  sent  to  trial  upon  the  merits,  and 
the  attorney  must  establish  plaintiff's  right  to  re- 
cover on  the  facts  independently  of  the -question  of 
fees."'  In  Iowa  this  is  not  necessary."*  A  motion 
fur  leave  to  proseeute  after  a  settlement  and  to 
vacate  a  satisfaction  should  be  made  in  the  at- 
torney's name,  bnt  the  snit  should  proceed  in  the 
client's  name."* 

[$  415]  bb.  Limltotioii  of  Bight.  Since  the  lien 
which  the  law  gives  an  attorney  is  simply  for 
his  protection,  it  is  held  in  some  juriwiietions 
that  the  ri^ht  to  continue  an  action  to  final 
judgment  exists  only  in  the  ease  of  fraudulent  ot 
collusive  settlement^""  or  where  the  client  is  irre- 


T.  664  mem,  17  NE  869  mem];  TuUls 
V.  Bushnell,  12  Daly  217;  Anonymous, 

2  Daly  538;  Publlshera'  Printing  Co. 
V.  Glliin  Printing  Co..  16  Misc.  558, 
38  NTS  784;  OalUson,  etc.,  Co.  v. 
Rawak,  3  NTS  802;  Dlmick  v.  Cooley. 

3  NYCivProc  141;  Kehoe  v.  Miller,  10 
AbbNCas  393  note;  Deutsch  v.  Webb, 
10  AbbNCaa  393  note;  Shackelton  v. 
Hart,  12  AbbPr  325  note.  20  HowPr 
39 :  Wood  V,  Northwest  Presby. 
Church,  7  AbbPr  210  note;  Smith  v. 
Baum,  67  HowPr  267;  McCabe  v. 
Foge,  60  HowPr  488;  Owen  v.  Mason, 
18  HowPr  156;  Power  v.  Kent,  1  Cow. 
172:  Talcott  V.  Bronson,  4  Paige  501. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Wella,  104  Tenn.  706,  59  SW  1041. 

Tex. — Powell  v,  Galveston,  etc.,  R. 
Co..  (Civ.  A.)  78  SW  975. 

Utah. — Potter  v.  AJax  Min.  Co..  22 
XJtah  27S.  61  P  999;  Potter  v.  AJax 
Min.  Co.,  19  Utah  421,  S7  P  270. 

W.  Va. — ^Burkart  v.-  Scott.  69  W. 
Va.  694,  698,  72  SB  784  [clt  Cyc]. 

Wis.— Smelker  v.  Chicago,  etc,  R. 
Co.,  106  Wis.  136,  81  NW  994;  How- 
ard V.  Osceola,  22  Wis.  453. 

Ont. — Hall  V.  Ortfflth,  S  Ont  478. 

[a]  .  A  prootor  la  admiraltr  may 
proceed  ana  recover  his  costs  after  a 
settlement  by  the  parties  without  his 
knowledge.  Angell  v.  Bennett,  1  F. 
Ca.B.  No.  387,  1  Sprague  85;  Collins 
V.  Nlckepson.  6  F.  Cas.  No.  3,016,  1 
Sprague,  126;  The  Planet,  19  F.  Cas. 
No.  11,204.  1  Sprague  11;  Purcell  v. 
JJlncoln,  20  F.  Caa.  No.  11,471,  1 
Sprague  230;  The  Victory,  28  F.  Cas. 
I<;o.   16,937,  1  Biatchf.  &  H.  443. 

[b]  Th*  fact  that  dsfenOant,  1>7 
TxwknA,  laanosd  plslatlS  to  settle  an 
action  may  not  be  considered  on  a 
motion  by  plaintiffs  attorneys  to  be 
allowed  to  prosecute  the  action  to 
filial  judgment  to  enforce  their  Uen, 
tlie  same  being  Irrelevant  to  the  in- 
aulry.  Toung  v.  Howell,  64  App.  Dlv. 
24  6,    72  NTS  5. 

[c]  BSeot  ot  nonsuit  and  hrtatgiag 
ot  XMW  action. — Although,  under  Civ. 
Codts  i  2314,  upon  the  llllng  of  a  suit, 
a.  lien  attaches  in  favor  of  the  attor- 
ney upon  such  suit,  BO  that  the  par- 
ties may  not  settle  the  same  in  such 
B,  -yray  as  to  defeat  his  claim  for  fees, 

?-e£  if,  pending  the  suit,  they  do  In 
act  compromise,  aiifl  upon  the  trial  a 
nonsu  it  Is  awarded  on  other  grounds, 
tiie  suit  is  thereby  ended,  and  his  lien 
[s  extinguished;  and,  if  another  ac- 
tion upon  the  same  cause  is  there- 
after* brought,  defendant  may  plead 
sucll  settlement  In  bar  of  the  re- 
lewed  salt  and  also  in  bar  of  the 
-lirht  of  plalntifTs  counsel  to  prose- 
.(fte  It  for  the  recovery  of  contingent 
Brown  v.  Qeorgla,  etc.,  R,  Co., 
Oa.  80,  28  SE  634. 
r<3]  ^  *  M**  ^  whloh  plaintUPs 
L-fctbn»*T  is  to  have  a  certain  per  oent 
,f  ttfc*  rseovei'ji  for  hla  services,  if 
ilaintlff  gives  a  release  to  defendant, 
he  attorney  may  still  prosecute  the 
etJon  plalntlfTa  name  for  his  own 
Irtneflt,  but  in  that  event  he  must  aa- 
■iime  ttie  payment  of  any  judgment 
:„1  ^o0ts  which  defendant  may  re- 
^Cap  CBrten  v.  Metropolitan  St. 
rSo',  27  App.  Mv.  1,  60  NTS  169,  27 
tf'TCivProo  U8. 


[e]  Beoelver  wUl  not  be  appoint- 
ed,— Where  an  action  for  the  dissolu- 
tion of  a  copartnership  and  an  ac- 
counting is  brought,  and  the  parties 
settle  the  suit  without  the  knowledge 
of  plaintltTs  attorney,  the  court  wTll 
not  order  the  appointment  of  a  re- 
ceiver of  the  partnership  property  to 
secure  the  Uen  of  plaintliTB  attorney. 
All  that  the  court  will  do.  In  such  a 
case,  for  the  protection  of  the  attor- 
ney's lien,  is  to  allow  him  to  proceed 
in  the' suit  and  to  enter  up  judgment 
for  the  amount  of  his  costs.  Anony- 
mous, 2  Daly  (N.  T.)  633. 

40.  Mledrelch  v.  Rank,  40  tnd.  A. 
393,  82  NE  117,  119;  Flsoher-Hansen 
V.  Brooklyn  Heights  R.  Co„  17»  N.  T. 
492,  499,  66  NE  396  [rev  6S  App.  Dlv. 
356.  71  NTS  613]  (where  court 
said:  "This  form  of  relief  is  clumsy 
and  Illogical,  because  It  authorises 
the  trial  of  a  dead  lawsuit  in  the  in- 
terest of  one  who  never  owned  the 
claim  upon  which  It  was  founded.  It 
was  a  device  of  the  courts,  not  of  the 
legislature,  and  sprang  from  the 
necessity  of  providing  some  remedy 
against  fraudulent  settlemenU"). 

4S.  Howard  v.  Ward,  31  8.  D.  114, 
139  NW  771;  Gowran  v.  liSnnon.  164 
Wis.  566,  143  NW  678. 

47.  CouKhlin  v.  New  York  r'ont., 
elf..  U.  Co.,  71  N,  Y.  .14a,  27  AniK  75; 
Pu)\er  V.  Harris.  52  N.  Y.  73;  Kooney 
V.  Second  Ave.  R.  Co.,  18  N.  Y  ;}I18; 
Doyle  V.  New  York,  etc.,  R.  Co.,  66 
Aiip.  Div.  3!)8,  72  NYS  936;  Hart  v. 
N..-\v  York,        Tlun  23  NYS  .S.'iS; 

QuinlNti  V.  Bii'fie,  4.1  Hun  iN.  Y.)  4s3; 
Gniiilard  V.  Trciibtith,  24  Hun  (N.  V.) 
IJ^L';  Wiiittakcr  v.  New  York,  olc  .  R. 
Co..  ."il  N.  Y,  Kuuer.  8;  Tullis  v.  Ttush- 
nrll.  12  D.iJ.v  (N.  Y.)  217;  W.'islilmm 
V.  Jlott.  12  NVS  m,  19  NYCivl'roc 
43!!:  (IHwill  v.  Verdenhii  1  v.'n.  7  XVS 
iil.  17  NYCivProc  nr,2;  fiV.ihl  v,  W:i'l8- 
Wortli,  13  NYCivProc  32;  Dimick  v. 
Cooley,  3  NYCivProc  141;  Moore  v. 
Taylor,  2  HowPrNS  (N.  T.)  343  [aff 
40  Hun  5«];  Martin  v.  Hawks,  15 
Johns.  (N,  T.)  405.  See  Burkart  v. 
.Scott.  69  W.  Va.  694.  72  SB  784.  Con- 
tra Forstman  v,  Schulting,  36  Hun 
(N.  T.)  604;  Wllber  v.  Baker,  24  Hun 
fN.  T.)  24;  Plckard  v.  Tencer.  21 
Hun  403,  10  NTWklyDlg  271. 

[a]  Control  and  duty  of  oonrt. — 
"When  a  case  is  made  permitting  the 
attorney  to  proceed  In  the  action,  not- 
withstanding the  settlement  between 
the  parties  and  their  stipulation  to 
discontinue.  It  Is  the  duty  of  the 
court  to  direct  as  to  the  time  and 
manner  of  the  future  prosecution  of 
the  action,  and  to  watch  the  proceed- 
ings and  doings  of  the  attorney  so  as 
to  fully  protect  the  rights  of  both 
parties,  and  not  unnecessarily  annoy 
or  embarrass  the  defendant  when  he 
has  acted  In  good  faith.  ...  It  would 
be  manifestly  unjust  and  inequitable 
to  compel  the  defendants  to  pay  the 
costs  of  the  plalntlfTs  attorney  until 
the  latter  has  made  every  reasonable 
effort,  and  failed  therein,  to  secure 
their  payment  from  the  plalntin,  or 
out  of  the  fund  on  which  he  has  a 
Hen,  and  which  is  also  In  equity  pri- 
marily liable  therefor  as  between  the 
parties  to  the  action.    As  the  fund 


is  ample,  he  should  be  required  to 
pursue  It,  with  due  diligence  and 
promptness,  and  fall  In  a  reasonable 
effort  to  reach  the  same,  before  the 
court  should  allow  him  to  prosecute 
the  action  and  compel  the  defendants 
to  pay  his  costs."  gulnlan  v.  Blrge, 
43  Hun  (N.  T.)  483.  486. 

4B.  Conn. — DeWandelaer  v.  Saw- 
dey,  78  Conn.  664,  669,  68  A  446 
(where  the  court  said:  "The  inter- 
ests  of  the  public  are  generally  bet- 
ter  promoted  by  permitting  litigants 
to  amicably  adjust  their  differences, 
than  by  continuing  cases  In  court 
merely  for  the  purpose  of  enahUnff 
attorneys  to  collect  their  fees"). 

D.  C. — Lamont  v.  Washlncton,  etc, 
R.  Co.,  13  D.  C.  602,  47  AmR  ui 
(where  It  was  held  that  the  court 
will  not  Interfere  to  enforce  in  a 
summary  way,  through  the  original 
suit,  the  collateral  agreement  of  a 
client  for  the  compensation  of  his 
attorney,  but  will  leave  the  attorney 
to  his  common-law  remedy). 

111.— Story  V.  Hull.  148  111.  606,  32 
NB  265. 

Mo. — Tonge  v.  St.  IjOuIs  Transit 
Co.,  109  Mo.  A.  236,  S4  SW  184. 

Va.— Fitzgerald  v.  Irby,  99  Va.  81, 
37  SB  777. 

49.  Grand  Rapids,  etc.,  R.  Co.  v. 
Cheboygan  CIr.  Judge.  161  Mich.  181, 
126  NW  56,  137  AmSR  495;  Potter  v. 
Hunt.  68  Mich.  242,  16  NW  68;  ICit- 
trldge  V.  Toledo,  etc.,  R.  Co.,  68  Ulch. 
364.  19  NW  32. 

Sa  Wllber  V.  Baker.  24  Hun  (N. 
T.)  24;  Kehoe  v.  Miller,  10  AbbNCas 
(N.  Y.)  393  note;  McCabe  V.  Fogg,  60 
HowPr  (N.  Y.)  488. 

01.  Pickard  v.  Tencer,  SI  Hun  (N. 
T.)  403. 

6S.  Atlanta  R.,  etc.,  Co.  v.  Owens, 
119  Ga.  833.  47  SB  213;  Rodgers  v. 
Furse,  83  Ga.  115,  9  SB  669;  Coleman 
V.  Ryan,  58  Ga.  132;  Twiggs  v.  Cham- 
bers, 56  Ga.  279:  Jones  v.  Morgan,  39 
Ga.  310,  99  AmD  458;  Gray  v.  Law- 
son,  36  Ga.  629:  Casuccl  v.  Allegany, 
etc.,  R.  Co.,  65  Hun  452,  20  NTS  343; 
Plckard  v.  Tencer,  21  Hun  (N.  T.) 
403;  Whittaker  v.  New  Tork,  etc,  R 
Co..  54  N,  T,  Super.  8;  Albert  Palmer 
Co.  V.  Van  Orden.  49  N.  T.  Super,  89; 
GalUson,  etc.,  Co.  v.  Rawak,  8  NTS 
802;  Deutach  v.  Webb,  10  AbbNCas 
(N.  T.)  893  note;  Smith  v.  Baum.  67 
HowPr  (N.  T.)  267;  Tullls  v,  Bush- 
nell, 66  HowPr  (N.  T.)  465;  McCabe 
v.  Fogg.  60  HowPr  <N.  TJ  488: 
Smelker  v.  Chicago,  etc,  R.  Co.,  106 
Wis.  136.  81  NW  994. 

83.  Barthell  v.  Chicago,  etc..  Co., 
138  Iowa  688.  116  NW  818;  Parsons 
V.  Hawley,  92  Iowa  176,  60  NW  620: 
Lamed  v.  Dubuque.  8$  Iowa  166.  63 
NW  106:  Smith  v,  Chicago,  etc..  R. 
Co..  66  Iowa  720,  10  NW  244. 

54.  Murray  v.  Jlbson.  22  Hun  (N. 
T.)  886. 

OB.  Ga. — Jones  v.  Morgan,  St  Ga. 
310,  99  Am  D  458;  McDonald  v. 
Napier.  14  Ga.  89. 

Minn. — Nielsen  v.  Albert  Lea.  91 
Minn.  392,  98  NW  197;  Nielsen  v. 
Albert  Lea.  91  Minn.  388,  98  NW  195. 

Nebr. — Jones  v.  Duff  Grain  Co.,  69 
Nebr.  91,  96  NW  1;  Kretsinger  v. 
Weber,  48  Nebr.  488.  <1  NW  718. 
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sponsible.''^  An  attorney  is  not  entitled  to  continne 
the  prosecution  of  a  suit  where  he  has  taken  no  steps 
to  obtain  a  lien,"  or  vbere  his  lien  has  been 
waived  or  lost nor  can  be  continue  an  action 
which  has  abated,"^  or  where  he  has  been  g^ty  of 
laches,"^  where  he  is  not  entitled  to  a  Uen,"'  or 
where  he  is  employed  under  a  contract  ezpresBly 
authorizing  settlement." 

Unusigiukble  cauBW  of  action.  It  has  been  held 
in  several  cases  that  an  attorney  eaonot  proceed 
with  an  unaBsignable  cause  of  action  for  a  penoaal 

N.  T. — Russo  V.  DarmBtadt,  11« 
App.  Dlv.  887,  102  NTS  209;  Pllklnr- 
ton  V.  Brooklyn  Heights  R.  Co„  *9 
App.  Dlv.  22.  63  NTS  211,  30  NYCiv 
Proc  276;  Wllber  v.  Baker,  24  Hun 
24:  Plckard  v.  Yencer.  21  Hun  403: 
McDowell  V.  Second  Ave.  R.  Co..  17 
N.  Y.  Super.  670;  Sweeney  v.  Nassau 
Blectrtc  R.  Co..  84  Misc.  557,  146  NYS 
1064:  Morehouse  v.  Brooklyn  Heights 
R.  Co..  43  Misc.  414,  89  NYS  332; 
Rook  V.  Dickinson,  38  Misc.  690.  78 
NTS  287.  11  NTAnnCas  454;  Saranao. 
etc,  R.  Co.  V.  Arnold.  37  Misc.  614, 
75  NTS  1008  [aflf  72  App.  Div.  620 
mem,  76  NTS  1032  meml;  Dolllver  v. 
American  Swan  Boat  Co..  32  Mtsc. 
264,  66  NTS  978;  Schrlever  v.  Brook- 
lyn Heights  R.  Co..  30  Miac.  145,  61 
NTS  644,  890,  80  NTClvProc  67  [mod 
49  App.  blv.  629  mem,  63  NTS  2171; 
Burpee  v.  Townsend,  29  Misc.  681, 
61  NTS  467:  Pitcher  v.  Robertson,  21 
NTS  66;*  Rasquln  v.  Knickerbocker 
SUge  Co.,  12  AbbPr  824,  21  HowPr 
293:  Talcott  v.  Bronson,  4  Paige  501. 

OkL — ^Herman  Constr.  Co.  v.  Wood, 
86  Okl.  108,  128  P  309. 

Or. — Jackaon  v.  Steams,  48"  Or.  26, 
84  P  798,  6  LRAN5  390. 

Tenn. — Tompkins  v.  Nashville,  etc.. 
R.  Co.,  110  Tenn.  167.  72  SW  ll4.  100 
AmSR  795.  61  L.RA  840. 

Wash. — Cllne  Piano  Co.  V.  Sher- 
wood, 57  Wash.  239,  106  P  742.  ^ 

W.  Va. — Burkhart  v.  Scott.  69  W. 
Va.  694.  72  SE  784.  ,  „^ 

^is. — Courtney  v.  McGavock,  23 
Wis.  619.  „  ^ 

Eng. — Jones  v.  Bonner.  2  Exoh. 
230;  Clark  v.  Smith.  6  M.  &  O.  1051, 
46  BCL  lOBl,  m  Reprtnt  1218.  „ 

B.  C— Rldeout  V.  MeLeod.  6  B.  C 
161 

N.  S.— Pinklistin  v.  Glube,  44  N.  S. 
283. 

Ont.— Bonter  v.  Nesbitt,  2  OntWR 
610. 

Que. — I^reau  T.  Martneau,  81  Qne. 
Super.  469.  ^ 

[a]  The  pTlBic^pl*  viran  whioh  tb* 
court  iBterposMi — "Although,    as  a 

?eneral  rule,  an  attorney  has  no  lien 
or  costs  as  against  the  adverse 
party  until  a  Judgment  is  entered,  or 
at  least  a  verdict  obtained,  and  for 
that  reason  the  parties  are  at  lib- 
erty to  settle  the  suit  between  them- 
selves before  verdict  or  judgment, 
yet  where  such  settlement  Is  pri- 
vately effected  with  the  design  or  pre- 
venting an  attorney  from  obtaining 
his  f»8ts.  the  court  will,  notwith- 
standing the  settlement,  allow  the  at- 
torney to  go  on  and  collect  the  costs 
In  the  action,  that  he  may  thereby 
secure  himself.  Where  there  Is  col- 
lusion, It  can  make  no  difference 
whether  the  damages  are  liquidated 
or  not.  The  power  of  the  coart  is 
not  limited  to  cases  where  the  ac- 
tion Is  brought  for  a  liquidated  sum, 
but  it  Interposes  upon  the  general 
principle  that  it  Is  equitable  and 
right  to  protect  the  attorney  against 
a  dishonest  combination  between  the 
parties  to  deprive  him  of  the  frulta 
of  his  labor  and  services."  DIetz  v. 
McCallum,  44  HowPr  (N.  T.)  493. 

06.  Bloch  V.  Bloch,  136  App.  Dlv. 
770,  121  NYS  475;  Young  v.  Howell, 
64  App.  Dlv.  246.  72  NTS  6;  Matter 
of  Evans,  B8  App.  Dlv.  502,  69  NTS 
482,  10  NTAnnCas  32  [reh  den  66 
App.  Dlv.  610  mem,  72  NTS  4931: 
Witmark  v.  Perley,  48  Misc.  14,  86 


tort  after  settlement  by  the  parties;**  but  the  nle 
is  now  otherwise  in  some  jarisdictions.*' 

Divorce  suiti.  The  attorney  forplaintiff inadivoree 
suit  cannot,  after  the  same  has  been  dismissed  or 
compromised,  continue  it  for  his  own  benefit." 

{\  416]  (c)  Independent  Action.  Where  then 
has  been  a  settlement  of  the  ease,  the  purpose  or 
result  of  which  was  to  destroy  the  attorney's  lien, 
the  court  has,  in  some  cases,  required  the  attome; 
to  proceed  against  defendant  in  an  independent 
action  either  l^al  ot  equitable,"  although  it  hn 


NTS  766;  Cohn  v.  Polsteln,  41  Misc. 
431.  84  NTS  1072  [aff  94  App.  Dlv.  619 
mem,  S8  NTS  1094  memj;  Rook  v. 
Dickinson,  38  Misc.  690.  78  NTS  287. 
11  NTAnnCas  464;  Dumowlth  v. 
Marks,  84  NTS  453;  Pitcher  v.  Rob- 
ertson, 21  NTS  66. 

[a]  Uea  for  moteotton  of  attor- 
ney.— <1>  "The  lien  which  the  law 
gives  the  attorney  is  simply  for  his 
protection,  and  when  the  courts  allow 
an  action  to  be  prosecuted  for  the 
purpose  of  the  attorney  securing  his 
costs.  It  is  because  the  client  is  Irre- 
sponsible, and  there  is  no  other  man- 
ner in  which  the  attorney  can  be  pro- 
tected In  the  Hen  which  he  had."  Mc- 
Kay V.  Morris,  35  Misc.  671,  572,  72 
NTS  23.  (2)  Consequently  it  Is  er- 
ror to  grant  an  order  permitting 
plaintiff's  attorneys  to  prosecute  an 
action  to  final  judgment  to  enforce 
their  lien  after  a  settlement  between 
the  parties,  where  plaintiff  is  solvent, 
and  there  le  no  intimation  that  he 
does  not  Intend  to  pay  his  attorneys. 
Toung  V.  Howell,  64  App.  Dlv.  246.  72 
NTSl. 

B7.  The  Bella,  91  Fed.  640;  Florida 
Cent..  «to^  B.  Co.  v.  Ragao,  104  Qa. 
368,  8E7._80  8K  74B  (Where  the  court 
said:  "Where  a  settlement  has  been 
effected  between  the  parties  to  the 
litigation  after  suit  has  been  filed 
but  before  service  of  process  and  be- 
fore any  actual  notice  of  the  filing 
of  the  suit,  the  attorney  of  the  party 
bringing  the  suit  would  not  have  a 
right  to  claim  a  Hen  on  such  a  suit, 
for  the  reason  that  there  is  In  con- 
templation of  law  no  suit  to  which 
a  lien  could  attach") ;  Nielsen  v. 
Lea,  91  Minn.  392,  98  NW  197;  Niel- 
sen V.  Lea,  91  Minn.  388,  98  NW  195; 
Stearns  v.  WoUenberg,  61  Or.  88,  92 
P  1079,  14  LRANS  1096. 

68.  Stearns  v.  WoUenberg,  SI  Or. 
88.  92  P  1079,  14  LRANS  10»\ 

59.  Sullivan  v.  McCann,  113  App. 
Dlv.  61,  98  NYS  947,  37  NTCIvProc 
113;  Dolllver  v.  American  Swan  Boat 
Co..  32  Misc.  264,  65  NTS  978;  Bur- 
pee v.  Townsend,  29  Misc.  681,  61 
NTS  467. 

eo.  Harris  v,  Tlaon,  9S  Oa.  36 
AmR  126. 

[a]  An  aoUoB  for  breaoli  of  prom- 
ise of  marriage  abates  by  the  mar- 
riage of  the  parties,  and  the  counsel 
for  plaintiff  cannot  prosecute  It  un- 
der a  statute  giving  him  a  Hen  for 
fees.  Harris  v.  Tlson,  88  Qa.  629, 
36  AmR  126. 

ei.  Crisensa  v.  Auehmuty,  121  App. 
Div.  611.  106  NTS  335. 
ra.   See  cases  faifra  this  note. 

[a]  The  anonar  for  a  panpw 
cannot  attempt  to  collect  his  costs  by 
proceeding  with  the  suit.  Quinnan  v. 
Clapp,  10  AbbNCas  (N.  T.)  394. 

[b]  An  attorney  for  a  creditor  in 
•npplementarr  proceedings  has  no 
lien  for  costs  so  as  to  authorise  the 
continuance  of  the  proceedings  after 
the  Judgment  Is  satisfied.  Rook  v. 
Dickinson.  38  Misc.  690,  78  NTS  287, 
11  NTAnnCas  464. 

[c]  Sefendanfa  attorney.^ — After 
settlement  the  court  will  not  retain  a 
case  In  order  to  allow  defendant's  at- 
torney to  establish  a  lien  by  making 
a  defense.  Morrison  v.  Oreen,  96  Oa. 
754,  23  SE  845  [dist  Pry  v.  Calder. 
74  Ga.  71;  Pomeranz  v.  Marcus,  40 
MlBC.  442,  82  NTS  707  tapp  dlsm  86 
App.  Dlv.  321.  83  NTS  711.  and  rev 


on  other  grounds  93  App.  Div.  SS!, 
87  NTS  941];  Saranac,  etc.,  R.  Co.  t. 
Arnold,  37  Misc.  614.  76  NTS  lOOJ 
[aff  72  App.  Dlv.  620  mem,  76  NTS 
1032  mem]. 

[d]  Costs. — Where,  before  court 
opened  on  the  day  the  summons  wai 
returnable,  defendant  paid  the 
amount  sued  for  and  received  a  re- 
ceipt in  full,  the  court  erred  in  per- 
mitting plaintiff's  attorney  to  con- 
tinue the  suit  to  Judgment,  on  the 
theory  that  the  attorney  had  a  statu* 
tory  right  to  the  costs.  Seventh  An. 
Meat,  etc.,  Co.  v.  Del  Favero,  123 
NTS  46. 

es.    Matter  of  Bvans,  SS  Htsa  667. 

68  NTS  986. 

64.  Ga. — ^Harris  v.  Tlson,  63  Oa. 
629,  36  AmR  126. 

Minn. — Boogren  v.  St.  Paul  City 
R.  Co..  97  Minn.  61,  106  NW  104,  11* 
AmSR  691.  3  LRANS  379  and  note^ 

Mo. — Curtis  V.  Metropolitan  St  R- 
Co..  118  Mo.  A.  341,  94  SW  762. 

N.  T. — Coughlln  v.  New  Tork  Cent, 
etc.  R.  Co.,  71  N.  T.  448.  27  Aratt 
75;  Pulver  v.  Harris,  62  Barb.  5M 
iaff  62  N.  T.  78j:  OllwiU  v.  Verden- 
nalven,  7  NTS  99.  But  see  Infra  next 
note. 

Vt— Butchlnaon  v.  Pettes,  IS  Tt 
614. 

Wis. — ^Kusterer  v.  Beaver  Dam.  H 
Wis.  471.  14  NW  «17.  48  AmR  7K. 

68.  Fischer-Hansen  v.  Brookln 
Heights  R.  Co.,  173  N.  T.  492.  C6  NB 
396  [rev  63  App.  Dlv.  356,  71  NTS 
613];  Oishel  v.  Pennsylvania  R.  Co. 
101  App.  Dlv.  473,  91  NTS  1031; 
Schrlever  v.  Brooklyn  Heights  it- 
Co.,  49  App.  Dlv.  629  mem.  68  NTS 
217  [mod  30  Misc.  146,  61  NTS  890. 
30  NTClvProc  67]";  Powell  v.  Oalves- 
ton,  etc,  R.  Co.,  (Tex.  Civ.  A.>  7! 
SW  975. 

[a]  mutw  a  ml*  In  the  fedMsl 
dlatnot  oonzt  relating  to  authoritr 
of  attorneys  and  solicitors  In  litiga- 
tion, an  action  for  personal  injuries 
will  be  allowed  to  continue  notwith- 
standing an  allegation  in  tbe  answer 
of  settlement  with  plaintiff  and  dis- 
missal by  him.  Kern  v.  Chicago,  etc, 
R.  Co.,  201  Fed.  404. 

66.  Keefer  V.  Keefer.  140  Ga.  IS. 
78  SS  462,  46  LRANS  627  (holding 
that  an  attorney  cannot  Inalst  on 
continuing  to  prosecute  a  wife's  suit 
for  divorce  after  she  has  condoned 
the  alleged  offense,  resumed  cohabi- 
tation with  her  husband,  and  no 
longer  desires  a  divorce);  Cbastatn 
V.  Lumpkin,  184  Ga.  219.  «7  SB  8lS; 
Petersen  v.  Petersen.  76  Nebr.  XSl. 
107  NW  S91,  124  AmSR  SIS;  HlUnu 
V.  Hlllman,  48  Wash.  S96,  86  P  61. 
114  AmSR  1S5.  _  _ 

67.  U.  8. — Piatt  V.  Jerome,  19  Ho« 
384,  16  li.  ed.  688. 

Colo. — Lane  v.  Lyon,  ST  Colo.  1C€, 
140  P  197;  Flint  v,  Hubbard^  It  Colo. 
A.  484,  66  P  446.      _  ^ 

D.  C. — Lamont  v.  Washington,  ete. 
R.  Co..  13  D.  C.  502,  47  AmR  268. 

Iowa.— Crosby  v.  Hatch.  15S  low* 
312,  136  NW  1079;  Parsons  v.  Haw- 
ley.  92  Iowa  175.  60  NW  5!0  (holdiaf 
that  where  a  case  was  settled  by  tlw 
parties  pending  appeal,  and  a  pxw 
ment  for  plaintiff  was  reversed  by 
stipulation,  the  amount  paid  In  the 
settlement  of  the  case,  and  not  tat 
amount  of  the  Judgment,  should  fons 
the  basis  for  Judgment  in  a.  subse- 
quent action  at  law  by  plalntifTs  «t- 
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been  held  thatf  unless  an  action  at  law  is  ex- 
piessly  anUiorind  by  statnte,  a  court  of  equity  is 
the  only  court  having  jurisdiction  to  enforce  such 
liens.**  In  some  junsdietions  an  independent  ae- 
tiott  is  not  pexmitted.'* 

[\  417}  1  FrocMdlncs— (1)  JuriBdicUon.  An 
attorney  is  not  obl^^  to  enforce  hia  lien  in  the 
flame  court  where  bis  client's  cause  of  action  may 
proceed;'*  he  may  begin  action  in  any  court  having 
jurisdiction  to  enforce  such  a  lien.'^ 

State  or  federal  court  A  state  court  has  juris- 
diction of  an  action  by  an  attorney  to  enforce  his 
lien  on  the  proceeds  of  a  settlement  made  by  the 
parties  to  an  action  brought  by  him  as  attorney  in 
a  court  of  the  state,  although  before  the  settle- 


ment tbo  action  had  been  removed  to  a  federal 
court." 

Appellate  court  The  granting  of  a  lien  is  an  ex- 
ercise of  original  jurisdiction,  and  hence  is  not  with- 
in the  power  of  a  court  having  only  apellate  juris- 
diction." 

[$  418]  (2)  What  Law  Ctovents.  The  lien  is  to 
be  enforced  according  to  the  law  of  the  state  where 
the  lien  attached,  and  not  according  to  the  law  of 
the  state  where  the  judgment  u  sought  to  be  coIf 
lected.'* 

[$  419]  (3)  Who  Hay  Enforce.  In  the  absence 
of  statute  otherwise  providing,  an  attorney's  lien 
can  be  enforced  only  by  the  attorney,'"  or  his  as- 
signee.'*   The  client  cannot  institute  the  proceed- 


tornar  against  defendant  on  account 
of  his  lien  for  attorney's  fees). 

Kan. — ^Farry  v.  Davldaon.  44  Kan. 
377,  24  P  419;  Kansas  Pac  R.  Co.  V. 
Thacher.  It  Kan.  92. 

Ky.— Newport  Rolling  Mill  Co.  v. 
:^1,  147  Ky.  698,  144  SW  760;  Mar- 
tin V.  Smith,  110  SW  413,  33  RyL 
682;  Proctor  Coal  Co.  v.  Tye,  128  Ky. 
S81,  9S  SW  512,  29  KyL  804. 

Ija. — Rind  V.  Hunslcker,  24  La,  Ann. 
671. 

Minn. — DavlB  v.  Great  Kortbem  R. 
Co..  128  Minn.  586,  151  NW  ISO; 
Davis  V.  Great  Northern  R.  Co.,  1X8 
Iflnn.  354,  151  NW  138. 

Ifo. — ^wait  V.  Atchison,  «to.,  R.  Co., 
204  Mo.  491,  108  SW  «0;  Taylor  v. 
St.  Z^uUi  Transit  Co.,  1»8  Mo.  716.  97 
SW  156;  lAWSon  v.  Miaaourl,  eto^ 
Tel.  Co.,  178  Ho.  A.  184.  184  SW 
188  (holding  that  there  is  no  right 
of  election  between  rtUe  to  show 
cause  In  the  original  action  and 
bringing  an  independent  action): 
Wolf  V.  St.  Louts  United  R.  Cos.,  l&S 
Mo.  A.  185,  133  SW  1172;  Laughlln 
V.  Bxoelslor  Powder  Mfg.  Co.,  163 
SCO.  A.  608,  134  SW  116;  Whitwell  v. 
Aurora,  13^  Mo.  A.  697,  128  SW  1046: 
Curtis  V.  Metropolitan  St.  R.  Co.,  118 
Mo.  A.  841,  94  SW  762;  Yonge  v.  St. 
LK>ui8  Transit  Co..  109  Mo.  A.  235,  84 
SW  184.  Sm  Bishop  V.  United  R. 
Cos.,  166  Ho.  A.  826.  147  SW  170. 

N.  J.— Barnes  v.  Taylor,  SO  N.  J. 
Ko.  467. 

Okl. — Herman  Constr.  Co.  v.  Wood, 
36  Okl.  108,  128  P  309.  . 

Ter. — Missouri,  R.    Co.  V. 

Wood.  (Civ.  A.)  162  SW  487;  PoweU 
•V.  Galveston,  etCn  R.  Co.,  (dv.  A.) 
19  SW  976. 

Ca]    In  V«w  York,  (1)  under  Code 
Civ.  Proc.  1  66.  the  court,  upon  the 
X>«tltlon  of  the  client  or  attorney, 
nuLy  determine  and  enforce  the  lien; 
but  the  remedy  so  provided  by  the 
oode  is  cumulative  merely,  not  exclu- 
«tve,  and  If  a  settlement  la  made  he- 
tw^n  the  parties  before  judgment  an 
eaialtable  action  to  enforce  the  lien 
Will  lie  against  the  party  paying  over 
money,  where  the  reolpient  Is 
ftsrreMponslble,  or  the  attorney  may 
prosecute   the  action   to  Judgment. 
^i««3hei^Hansen  t.  Brooklyn  Heights 
TC.  <3o..  178  N.  T.  492,  66  NE  395  Trev 
«3  App.  Div.  866,  71  NTS  618J:  Turn- 
er   -w.  Woolworth,  163  App.  Dlv.  293, 
I3T    NTS  1071;  Olshei  v.  Pennsylvania 
1R,     Co.,  117  App.  Dlv.  110.  102  NTS 
3eS     CafF  191  N.  Y.  544  mem.  85  KB! 
1113   memi;  Crossman  v.  Smith,  116 
Ar>t»-   Dlv.  791.  102  NTS  18;  Olshel  v. 
M^UropoUtan  St  R.  Co..  Ill  App.  Dlv. 
» 3. 3      mem,    97    NTS    459 ;    Oishei  v. 
5<etx-opol1tan  St.  R.  Co.,  Ill  App.  Dlv. 
91.2      xnem,   97   NTS   451;   Olsnel  v. 
hCA-ex'opolltan  St  R.  Co.,  110  App.  Div. 
r09,     »7  NTS  447.  35  NTCivProc  240; 
=*ul-WAr  V.  Harris.  62  Barb.  500  [atf  62 
\a      T.  781:  Levy  v.  Hlrschberg,  86 
LC10O.  2«8.  148  NTS  422;  Van  der^eek 
r      -nrXKOmason,  60  Misc.  624.  99  NTS 
«<r-     ^omerans  v.  Marcus,  40  Misc. 
25      02  NTS  707  [app  dism  86  App. 

NTS  711,  and  rev  on 
VVi^i-    grounds  »8  App.  Dlv.  662,  87 
841];  Fenwlck  v.  Ultcfaell,  84 

[S  C  J,-61] 


Misc.  617.  70  NTS  667  [rev  on  other 
grounds  64  App.  XMv.  621  mem,  72 
NTS  1102  mem].  (2)  This  right  is 
not  affected  liy  the  nmendment  of 
1899,  providing  that  the  court,  "on 
petition  of  the  client  or  iittorney, 
may  determine  und  enforce  the  Hen,' 
aif  the  amendment  does  not,  in  terms, 
relate  to  a  defendant,  but  merely 
alms  to  formulate  a  practice  ai)pll<'a- 
ble  between  an  attorney  jind  his 
client.  Rochfort  v.  Metropolitan  9t 
R.  Co..  DO  App.  Dlv.  281.  63  NYS 
103G,  30  NYCivProc  285.  See  infra  9 
419  note  78  [a]. 

68.  Standidge  v,  Chicago  R.  Co., 
85 1  111.  524,  98  NB  963.  40  LRANS 
529,  AnnOumaO  «Bc  pMinsylvanIa 
Co.  V.  ^tcb#n  78  Oh.  St  175.  86 
NE  56;  welmer  v.  Oeorge  Zehler  Pro- 
vision Co.,  81  Oh.  Ctr.  Ct  632. 

W.  Smelkep  v.  Chicago,  etc.,  R. 
Co,  106  Wis.  136.  81  NW  994. 

TO.  Standidge  v.  Chicago  R.  Co., 
264  ni.  524,  »l  NB  968,  40  LRANS 
629,  AnnCaslfllSC  66;  O'Connor  v.  St. 
Louis  Transit  Co..  198  Mo.  622.  97 
SW  160,  115  AmSR  495.  8  AnnCas  708; 
Close  V.  Shute,  4  Dem.  Surr.  (N,  T.) 
546. 

[a]  For  sum^s,  (1)  It  has  been 
held  In  New  Tork  that  the  supreme 
court  may  entertain  proceedings  to 
ascertain  and  determine  the  amount 
of  an  attorney's  lien  for  services  ren- 
dered In  a  proceeding  In  a  surrogate's 
court  (Matter  of  Plerls,  82  App.  Dlv. 
46G,  81  NYS  927  [aff  176  N.  T.  666 
mem,  68  NE  1123  mem]),  or  (8)  In  a 
municipal  court  (Tynan  v.  Mart  63 
Mlac.  49,  103  NTS  1033). 

71.  Lane  v.  Lyon,  57  Colo.  166,  140 
P  197;  Tynan  v.  Mart.  63  Misc.  49, 
103  NTS  1038. 

[a]  IB  lUlaols  It  has  been  held 
that  the  Attorneys  Lien  Law  (L. 
[1909]  p  97),  providing  for  the  en- 
forcement of  liens  In  any  court  of 
competent  Jurisdiction,  Is  constitu- 
tional. Burns  v.  Illinois  Cent  B.  Co.. 
258  111.  302,  101  NE  551;  Standidge 
V.  Chicago  R.  Co..  254  111.  524,  98  ife 
963,  40  LRANS  529,  AnnCasl918C 
66. 

[b]  Probate  eowk~(l>  An  attor- 
ney cannot  enforce  hta  lien  In  a 
probate  court,  as  that  court  has  no 
Jurisdiction  over  an  attorney's  lien. 
McCaa  v.  Orant,  43  Ala.  262:  Clarke 
v.  RatcUffe.  8  Miss.  162.  (2)  It  is 
otherwise,  however,  where  a  probate 
court  Is  a  court  of  record.  O'Con- 
nor V.  St  Louis  Transit  Co.,  198  Mo. 
622,  97  SW  150,  115  AmSR  496,  8 
AnnCas  703;  In  re  Regan.  167  N.  T. 
838.  60  NB  658  [rev  68  App.  Div.  1, 
68  NTS  627  (rev  29  Misc.  627,  61 
NTS  1074,  7  NTAnnCas  165)1;  Mat- 
ter of  Hasbrouck,  162  App.  Dlv.  894, 
188  NTS  620  [app  dIsm  208  N.  T.  686 
mem,  102  NB  1104  mem] ;  Matter  of 
Plerls,  82  App.  Dlv.  466,  81  NTS  927 
[aff  176  N.  T.  566  mem,  68  NE  1123 
mem.  (3)  But  the  only  attorney's 
lien  which  can  be  adjusted  in  a  sur- 
rogate's court  on  a  summary  applica- 
tion Is  the  Hen  established  by  Code 
Civ.  Proc.  I  66,  on  a  "client's  cause  of 
action,  claim  or  counterclaim  attach- 
ing to  the  verdict,  report,  declBloD» 


Judgment  or  final  order"  In  the 
client's  favor,  which  Hen  Is  not  on 
property  of  a  tangible  and  chattel  na- 
ture, but  is  limited  to  the  abstract 
controversy  called  the  cause  of  ac- 
tion.  Matter  of  ROblnson,  69  MIso. 
323.  112  NYS  280. 

[c]  In  mussota  the  district  court 
has  jurisdiction  to  entertain  equitable 
proceedings  to  enforce  an  attorney's 
Hen  on  the  ground  that  pending  an 
appeal  the  action  was  settled,  and 
that  the  cause  had  never  been  re- 
manded from  the  supreme  court 
Farmer  v.  Stillwater  Co..  108  Hlnn. 
41.  121  NW  418. 

_Id]  «lw  manldpal  eovn  of  vew 
Totfe  onr  has  no  power  to  enforce 
an  attorney's  Hen.  Van  der  Beek  v. 
Thomason,  80  Hlse.  624,  99  NTS  688; 
Peo.  V.  E^tqiatrlck,  86  Ulso.  468.  71 
NTS  191. 

70.  Otshel  V.  Pennsylvania  R.  Co., 
117  App.  Dlv.  110,  116,  102  NTS  368 
[aft  191  N.  Y.  544  mem,  86  NE  1113 
mem]  (where  the  court  said:  "It 
Is  quite  clear,  however,  that  such  re- 
moval did  not  affect  the  plalntilTs 
Hen  upon  the  cause  of  action  sought 
to  be  enforced  as  the  Hen  existed  by 
operation  of  law.  The  right  to  the 
Hen  did  not  depend  In  any  way  upon 
the  decision  or  Judgment  of  the  Unit- 
ed States  Circuit  Court;  the  Hen  at- 
tached upon  the  commencement  of 
the  action  In  the  Supreme  Court  of 
the  State  of  New  York  and  upon  the 
settlement  attached  to  the  fund  In 
the  hands  of  the  defendant,  which  de- 
termined the  cause  of  action,  and 
the  relation  between  the  plaintiff  and 
defendant  was  not  different  from  that 
In  any  case  in  which  the  defendant 
had  in  its  hands  a  fund  to  which  a 
Hen  had  attached"). 

73.  Nichols  V.  Katres,  67  Colo. 
471.  140  P  792;  Lane  v.  Lyon,  67  Colo. 
166.  140  P  197:  Preston  v.  Daniels, 
2  Greene  (Iowa)  536. 

74.  In  re  Austin,  2  Hawaii  Fed. 
210.  214  [cit  Cyc];  Cltliens  Nat  Bank 
V.  Culver,  64  N.  H.  887.  20  AmR  184; 
Plummer  v.  Oreat  Northern  R.  Co., 
60  Wash.  214,  110  P  989.  81  LRANS 
1216  and  note. 

[a]  UsB  for  aaiiiuss  nKdetsd  fov- 
elvm  trnat— <— The  state  courts  have 
power  to  determine  the  amount  for 
which  an  attorney's  lien  should  be 
established  for  services  rendered  a 
foreign  trustee  who  desires  to  re- 
move the  securities  under  the  control 
of  the  courts  In  one  state  Into  an- 
other state,  where  a  lien  Is  claimed 
on  such  securities  by  attorneys  for 
services  rendered  In  the  former  state. 
In  re  King,  168  N.  T.  63,  60  NE  1064 
[mod  61  App.  Dlv.  162,  10  NTS  8661. 

76.  Wehle  v.  Conner,  88  N.  T.  281; 
Murray  v.  JIbson.  22  Hun  (N.  T.) 
886;  Avery  v.  Avery,  5  Misc.  76,  24 
NT&  737;  OHwlH  v.  Verdenhalven,  7 
NTS  99,  17  NTCivProc  362.  See 
Brown  v.  Morgan,  163  Fed.  395. 

76.  Penlon  v.  PalUard.  46  Misc. 
161.  93  NTS  1101;  Vinson  v.  Cantrell, 
(Tenn.  Ch.  AJ_  56  SW  1084;  Fisher 
v.  Myllus.  62  W.  Va.  X9,  67  SE  276.  ^ 

[a]  Tlw  aMtonse  of  a  nliaUliiUa 
IrttOEMi'  may  bnng  an  action  to  en- 
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ing  on  behBlf  of  his  attorney but  by  statute  as 
attorney's  lien  may  be  determined  and  enforced  by 
tbe  court  on  the  petition  of  either  the  attorney  or 
the  client.^* 

[i  420]    (4)  Acaiut  Wliom  EnforooniMit  Hay 
Be  Had.  An  attorney  may  raiforoe  his  lieu  against 
the  judgment  debtor,'*  or  his  aa^:nee,*"  or  both 
He  may  likewise  enforce  it  agaixut  an  associate 
attorney,"  or  the  defendant;**  out  he  cannot  com- 

Eel  the  adverse  party  to  pay  him  until  he  has  ex- 
anated  his  remedy  against  his  client,  or  has  shown 
that  he  is  insolvent  and  that  it  wonld  be  use- 
less to  pursne  his  claim  against  bim.*^  It  has  been 
held,  however,  that  the  attorney  may  proceed  im- 
mediately against  both  without  first  exhausting  his 
remedy  against  the  client.'" 

421]  (5)  DMtaiueB.  An  action  to  enforce  an 
attorney's  lien  is  open  to  any  defense  tending 
to  show  that  no  Uen  ever  existed,  or  that  if  it 
once  existed  it  was  diseha^d  with  the  consent 
of  plaintiff,  or  was  waived  or  forfeited  by  his  mis- 
conduct or  n^ect;**  thus  it  may  be  shown  in  de- 
fense that  the  attomnr  had  no  authority  to  in- 
stitute the  suit  claimed  to  give  rise  to  the  Uen,"' 
or  that  he  acted  nnder  a  void  contract  of  employ- 
ment.*" But,  in  a  proceeding  to  enforce  an  attor- 
ney's lien  on  a  judgment,  neither  the  judgment 
debtor  nor  an  assignee  of  the  judgment  can  im- 
peach it  for  lack  of  authority  on  the  part  of  the 
attorney  to  prosecute  the  action  in  whidi  the  yndg- 
ment  was  rendered.** 

Paymrat  of  a  judgment  by  defendant  after  no- 
tice of  the  lien  is  no  defense  to  a  proceeding  by 
the  attorney  to  enforce  the  Uen;""  but  payment  of 
the  fee  to  one  of  the  attorneys  of  record  wiU 
dischai^e  the  client  and  the  party  recovered  from 


as  to  all  liability,  even  though  fonnal  notice  q( 
lien  is  served  upon  tbem>*^ 

422]  (6)  PftrtiM.  tu  a  proe«eding  to  enfoite 
an  attorney's  Uen,  aU  persons  interested  are  not 
only  proper,**  but  necessary,*'  parties.  Where  so 
attorney,  entitled  under  a  contract  with  his  eUent 
to  a  percentage  of  the  judgment  recovered  in  an 
action  by  the  cUent,  sues  to  recover  his  fee,  ha 
need  only  make  the  judgment  debtor  a  party,**  and 
it  is  not  necessary  to  make  the  judgment  creditor,** 
or  an  equitable  claimuit  thereof  under  the  jo^ 
ment  creditor,  a  party.**  In  a  suit  by  an  attoin^ 
for  services  in  procuring  a  divorce  for  a  wife, 
and  to  astablisb  a  lien  on  funds  paid  to  the  elerit 
of  the  court  by  the  husband  to  satisfy  a  money  judg- 
ment rendered  against  him,  the  husband  is  not  i 
necessary  party.*'  When  the  parties  to  an  action 
settle  the  cause  of  actioUf  plaintiff  therein  ii  t 
necessary  party  to  an  action  by  his  attorney  to 
enforce  his  lien  against  the  fund  arising  from  the 
settlement.*'  Persons  whose  interests  cannot  be 
affected  by  the  decision  in  the  ease  are  neither 
necessaiy  nor  proper  parties.** 

[i  423]  (7)  Pleading.  In  a  proceeding  to  en- 
force a  lien  every  fact  essential  to  the  existence 
thereof  must  be  stated.^  The  amount  due  must  be 
alleged  either  by  stating  a  contract  fixing  the 
amount,  or  by  averrii^  tbe  value  of  the  aerviees 
charged  for.*  It  is  not  necessary  to  state  Uiat 
tbe  action  is  brought  nnder  a  certain  statute;  it  is 
BufSeient  if  the  petition  sets  forth  such  facts  as 
bring  it  within  tbe  statute;*  and,  if  the  pleader 
sets  forth  more  than  is  necessary  to  stat«  his 
cause  of  action  under  the  statute,  such  addi- 
tional statements  may  be  considered  as  sor- 
plusage.* 


force  the  lien  agalnat  the  party  or 
parties  or  either  ot  them  who  applied 
for  the  substitution.  Fenlon  v.  Fail- 
lard,  46  MlBC.  151.  93  NTS  1101. 

As  to  aaalffBaMlttr  of  Uoa  aaa  su- 
pra i  367. 

77.  Avery  v.  Avery.  5  Mlao.  7B, 
24  NTS  737. 

[a]  Vam,  where  a  creditor  whose 
claim  was  secured  by  a  mortgaKe 
and  also  by  leases  asslaned  as  col- 
lateral discharged  the  debt  and  ab- 
solutely satisfied  the  mortgage,  he 
could  not  further  prosecute  an  action 
against  the  lessees  for  rents  under 
the  leases  for  the  purpose  of  pre- 
serving the  Hen  of  his  attorney,  al- 
though the  action  was  brought  be- 
fore  the   satisfaction   of   the  mort- 

fage.     Jackson   v.    American  Cigar 
lox  Co.,  141  App,  Dlv.  195,  126  NTS 
68. 

78,  N.  T.  Code  Civ.  Proc.  j  66, 
Judiciary  Law  S  475;  Matter  of  Bd- 
ward  Ney  Co.,  114  App.  Dlv.  467,  99 
NYS  982;  Levy  v.  Slrschberg,  85 
Misc.  249.  148  NTS  422. 

[a]  Vhlm  •tatut*  provide*  the  pnM»- 
tlo*  only  as  between  attornoy  «jid 
oUent  and  not  for  enforcing  the  claim 
of  plaintiff's  attorney  for  fees  against 
defendant  who  has  settled  with  plain- 
tiff. Rochfort  v.  MetrmioUtan  St. 
R.  Co.,  60  App.  Dlv.  261.  «8  NTS  108«. 
SO  NYCivProc  286;  DUmowlth  V. 
Marks,  84  NTS  453. 

78.  Davidson  v.  La  Plata  County, 
26  Colo.  549,  69  P  46.  And  see  New 
York  cases  Infra  this  section. 

80.  Sexton  v.  Pike.  18  Ark.  198; 
Davidson  v.  La  Rata  County,  26  Colo. 
549,  59  P  46. 

81.  Davidson  v.  La  Plata  County, 
26  Colo.  549.  6ft  P  46. 

SB.  Smith  T.  Ooode.  29  Oa.  186. 

83.  N.  T.  Judiciary  Law  !  476; 
Oishel  V.  Metropolitan  St.  R.  Co.,  110 
Am>.  Dlv.  709.  97  NYS  447. 

6%.   Webb  V.  Parker.  130  App.  Dlv. 


02,  114  NYS  489;  Gurley  v.  Oruen- 
■tetn,  44  Hlso.  268,  8ft  NYS  887:  Zlm- 
mer  v.  Metropolitan  St.  R.  Co..  82 
Misc.  262,  66  NYS  977. 

85.  Olahel  v.  Metropolitan  St.  R. 
Co.,  110  App.  Dlv.  709,  97  NTS  447. 

86.  Hall  V.  Lockerman,  127  Oa. 
637,  66  SE  769;  Flscher-Hansen  v. 
Brooklyn  Heights  R.  Co.,  173  N.  T. 
492,  66  NE  396. 

87.  Herman  v.  New  York  City  R. 
Co.,  122  App.  Div.  468.  106  NTS  196; 
Kelly  V.  New  York  City  R.  Co.,  122 
App.  Dlv.  467,  106  NYS  894. 

88.  Innraotl  v.  Coal  Creek  Coal 
Co.,  117  Tenn.  263.  98  SW  178,  119 
AmSR  1003.  9  LRAN3  288,  10  AnnCas 
829 

ra.  Oullano  v.  Whltenook,  9  Misc. 
662,  30  NYS  416,  24  NTCIvFroo  66,  1 
NY  AnnCas  76. 

Ml    See  supra  S  S81. 

91,  Schlefer  v.  Freygang,  141  App. 
Dlv.  236,  126  NTS  1037. 

89.  Coombe  v.  Knox,  28  Mont.  302, 
72  P  641. 

[a]  SnrotlM  on  appeal  bond. — In 
an  action  by  an  attorney  to  enforce 
his  Hen,  the  sureties  on  the  appeal 
bond  are  proper  parties  defendant. 
Coombe  v.  Knox,  28  Mont,  202,  72 
P  641. 

93.  Clarke  v.  Ratcllffe,  8  Misc.  162. 

94.  Bell  V.  Lake  County,  26  Colo. 
A.  192,  141  P  861. 

95.  Bell  V.  Lake  County,  26  Colo. 
A.  192,  141  P  861;  Kansas  Pac.  R.  Co. 
v.  Thacher,  17  Kan.  92;  Proctor  Coal 
Co.  V.  Tye.  123  Ky.  381,  96  SW  612, 
29  KyL  804. 

[a]  WlUM  BO  Mlfof  la  ■ooffht  as 
anlnst  tb*  orivlnal  plalntUr  and  bis 
rights  are  to  be  affected  In  no  way, 
he  is  not  a  necessary  party  to  the 
motion.  Asplnwall  v.  SabIn,  22  Nebr. 
73,  34  NW  72,  3  AmSR  268. 

98.  Bell  V.  Lake  County,  26  Colo. 
A.  192.  141  P  S61. 

97;     Hubbard   v.   BlUthorpe.  13K 


Iowa  2E9.  112  NW  796.  124  AmSR 

271. 

98.  Adams  v.  Fox,  40  N.  T.  677; 
Matter  of  Winkler,  146  App.  £Mv.  927 
mem,  131  NTS  124  (both  parties  to 
the  action);  Otshei  v.  Pennsylvania  E. 
Co.,  117  App.  Dlv.  110,  102  NTS  3« 
[aff  LSI  NT  644  mem.  85  NS  1111 
memj;  Oishel  v.  Pennsylvania  R.  Co^ 
101  App.  Dlv.  478,  91  NTS  10S4. 

99.  inaersoll  v.  Coram,  127  Fed. 
418)  Mulllvan  v,  HoCann,  115  App. 
Dlv!  144.  100  l^TM  TW:  MathetT 
Triebel,  98  App,  Dlv.  128,  90  NTS 
903  (third  person  la  an  unneiSMMuy 
party). 

1.  Alabama  Western  R.  Cd.  t. 
Poshee,  183  Ala.  182.  62  3  600;  SmhU 
V.  Acker  Process  Co.,  102  App.  Div. 
170,  92  NYS  851. 

[a]  Oomplalnt  hald  —ttd— 
Miller  v.  Houston,  87  Colo.  A.  89.  U( 
P  786;  Flint  v.  Hubbard,  16  Colo.  A 
464,  66  P  446;  Coombe  v.  Knox.  IS 
Mont.  202,  72  P  641. 

[b]  BUI  Of  narttanlara^A  rtile  V> 
show  cause  why  a  fund  shoulo  wrt 
be  applied  In  payment  of  fee8  uwti 
not  have  a  bill  of  particalars  at- 
tached.   Walker  v.  Floyd,  30  Oa.  23* 

8.  FYanklln  v.  Ford.  18  Ga.  A.  469. 
79  SE  366:  Wood  v.  Hughes.  138  lad. 
179,  37  NE  688:  Day  v.  Bowman.  W 
Ind.  383,  10  NE  126;  Ad&ms  v.  hK. 
82  Ind.  687;  Dunning  v.  Qalloway.  i' 
Ind.  182;  Harney  v.  DemoBs,  4  Mte 
174;  Coombe  v.  Knox,  2S  Slont.  UX 
206,  72  P  641  [cIt  Cyc]. 

8.  Taylor  v.  St.  Louis  Merctaantf 
Bridge  Terminal  R.  Co.,  807  Ho.  iK, 
106  SW  740. 

*.  Taylor  v.  St.  LouIb  ICenduntf 
Bridge  Terminal  R.  Co..  207  Ha  t>5. 
105  SW  740. 

[a]  nwOiag  nottoe  of  m,  ilea,  wb«i 
notice  is  not  required.  Is  surplnsu*- 
Taylor  v.  St.  Louis  Herckaci/ 
Bridge  Terminal  R.  Co^  207  Mo.  tK. 
105  SW  740. 


For  later  oaatea,  devtfopnmta  and  Otaafw  In  (he  law  aee  cumulative  Annotations,  same  tltl^jn^e  and  not«  nnmbcr. 
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AffirmatiTe  dafenses,  such  as  waiver  or  laohes, 

mast  be  pleaded  in  the  answer.<> 

[i  424]    (8)  Evidance.    The  burden  of  proof  is 
on  plaintiff  to  show  that  be  comes  within  the  lien 
Btatute  by  establishing  the  facts  allied  in  his  com- 
plaint.'  Where  there  is  no  proof  as  to  the  amount 
of  an  attorney's  lien  for  services,  it  cannot  be 
presumed  that  it  equals  or  exceeds  the  amonnt 
of  the  judgment.    If  there  is  any  presumption  it 
is  to  the  contrary^    A  settlement  by  a  client  of  a 
claim  in  suit  as  to  the  attorney's  right  to  fees  will 
be  presumed  to  have  been  made  in  good  faith  in 
the  absence  of  a  showing  of  fraudulent  intent,*  in 
which  case  the  burden  is  on  the  client  to  justify  his 
action  in  settling.*    As  to  affirmative  defenses  set 
up  in  a  suit  to  enforce  a  lien  the  burden  of  proof 
ig  on  defendant.***   If  a  judgment  debtor  paya  an 
attorney  the  amount  of  his  claim  of  lien  without 
the  consent  of  the  owner  of  the  judgment,  the 
burden  is  on  the  judgment  debtor  as  against  the 
owner  of  the  judgment  to  prove  the  validity  of 
the  attorney's  lien.** 

[(  425]  (9)  Jndgmuit.  In  a  proeeedii^  by  an 
attorney  to  enforce  bis  lien  against  the  parties  to 
the  action,  he  will  get  an  absolute  judgment  against 
his  client  for  the  amount  he  is  entitled  to,  and  an 
alternative  judgment  against  the  other  defendant 
that  he  pay  the  amonnt  covered  by  the  lien  if  such 
amount  is  not  collectable  out  of  the  client.*'^  The 
judgment  need  not,  however,  provide  that  exeeu- 
ti<ni  shall  first  issue  against  bis  client,  although  all 
the  proceeds  of  the  settlement  had  be^  paid  to 
him,  where  it  is  expressly  found  that  be  did  not 


5.  Loofbourow  v.  Hicks,  24  Utah 
49,  S6  P  «02,  55  LRA  874. 

6.  Wolf  V,  United  R.  Co.,  155  Mo. 
A.  125.  133  SW  1172  (failure  to  con- 
sent to  settlement);  FIscher-Hanaen 
V.  Brooklyn  HelKhtB  R.  Co.,  173  N. 
T.  492.  66  NE  396. 

7.  Bloch  V.  Blocb,  1S<  App.  Dlv. 
770.  121  NTS  476. 

8.  Plummer  v.  Great  Northern  R. 
Co..  60  Wash.  214,  110  P  »89,  31 
L.RANS  1215. 

Matter  of  Salant,  158  App.  Div. 
6»7,  14S  NTS  870  [aft  210  N.  Y.  628 
mem,  104  NE  1140  mem]. 

10.  Lawaon  v.  Missouri,  etc..  Tel. 
Co.,  178  Mo.  A.  124,  164  SW  138. 

11.  Hume  V.  Peterson,  91  Nebr. 
847.   135  NW  1013. 

la.  Dolllver  v.  American  Swan 
Boat  Co.,  S2  Misc.  264.  66  NTS  978. 

13.  Olshel  V.  Pennsylvania  R  Co., 
117  App.  Div.  110,  102  NTS  368  [all 
191  N.  T.  644  mem,  85  NE  lllS  mem]. 

14,  Suwannee  Turpentine  CO.  T. 
Baxter,  109  Ga.  597,  36  8B  142. 

16.  Greek  v.  McDanlel,  68  Nebr. 
S69,  94  NW  518. 

18.  U.  S. — In  re  Wilson,  12  Fed. 
235. 

Alaska. — Nodlne  v.  Hannum,  1  Al- 
aska 302. 

Ark. — Compton  v.  State,  38  Ark. 
601. 

Iowa. — Foss  V.  Cobler,  105  Iowa 
728,  75  NW  516. 

Nebr. — Cones  v.  Brooks,  60  Nebr. 
«98.  84  NW  85. 

N.  T. — Rose  V.  Whlteman.  52  Misc. 
2iq,  101  NTS  1024. 

E*a. — McKelvy's  App.,  108  Pa.  615; 
Sddinger  v.  Adams.  4  Kulp  401. 

Tenn. — McDonald  v.  Charleston, 
etc.  R.  Co„  93  Tenn.  281.  24  SW  252; 
Brown  v.  Blffley,  3  Tenn.  Ch.  618. 

7WE^~Thomson  t.  FIndlater  Hard- 


ware Co.,  (Civ.  A.)  156  SW  301.  803 
[c!t  Cyc]. 

Wash.— Gottsteln  v.  Harrlnarton,  25 
Wash.  508,  66  P  763. 

Eng. — West  of  ESngland  Bank  v. 
Batchelor,  51  L.  J.  Ch.  199;  Boson  v. 
BoUand.  4  Myl.  &  C.  354,  18  BnvCh 
364,  41  Reprint  138:  Heslop  v.  Met- 
calfe, 3  Myl.  &  C  183,  14  EngCh  183, 
40  Reprint  894;  Colegrave  v.  Hanley. 
Turn.  &  R.  400,  12  EngCh  400,  27  Re- 
print 1156. 

"The  law  Is  that  an  attorney,  in  the 
absence  of  any  contract  to  that  ef- 
fect, has  a  general  or  retaining  Hen 
for  a  genflral  balance  due  him  arising 
out  of  his  professional  employment, 
upon  all  papers  of  his  client  which 
came  into  his  possession  in  the  course 
of  his  professional  employment.  This 
lien  Is  one  In  which  there  Is  no  right 
of  sale.  The  attorney  simply  can  de- 
tain the  papers  from  his  client,  and 
the  Hen  Is  valuable  to  the  extent  the 
papers  are  necessary  and  Indispen- 
sable to  the  client,  or,  as  stated  in 
some  of  the  cases,  to  the  extent  the 
client  can  be  worried  thereby.  It  Is  a 
Hen  which  cannot  be  actively  en- 
forced, and  amounts  simply  to  a  mere 
right  to  retain  the  papers  until  a  set- 
tlement and  payment  Is  made:"  Mc- 
Donald V.  Charleston,  etc.,  R.  Co.,  93 
Tenn.  281,  293,  24  SW  252. 

[a]  A  lien  on  a  note  held  for  ool- 
Isotloa  confers  no  right  upon  the  at- 
torney to  a  Judgment  In  either  his 
own  or  his  client's  nanw  after  pay- 
ment of  the  note  by  defendant  to  the 
client  pending  suit.  Tillman  v.  Rey- 
nolds, 48  Ala.  366. 

17.  Thomson  v.  Findlater  Hard- 
ware Co.,  <Tex.  Civ.  A.)  156  SW  801; 
In  re  Eighth  Ave.,  82  Wash.  398,  144 
P  588. 

18.  HcFherson  t.  C<n.  9S  U.  &  404. 


appear,  that  be  was  without  the  jurisdiction  of 
the  court,  and  that  he  was  financially  irresponsi- 
ble." The  consolidation  of  several  liens  into  one 
suit  constitutes  at  most  merely  an  irregularity  or 
error  which  does  not  render  the  judgment  void;'* 
so  the  fact  that  the  court  enters  a  money  judg- 
ment against  the  judgment  debtor  for  the  amount 
of  the  lien,  instead  of  an  order  for  revivor,  goes 
to  the  form  and  not  to  the  substance.'^ 

426]  2,  Betaining  Lien.  The  general  or  re- 
taining lien  eannot  be  aetivdy  enforced.  It  is  a 
mere  right  of  the  attorney  to  retain  the  papers, 
etc.,  of  bis  client  in  bis  possession  until  his  claim 
is  satisfied;  it  confers  no  further  rights,  and  is 
valuable  to  the  attorney  in  proportion  to  the  ex- 
tent that  such  retention  by  him  will  embanass  the 
client,'*  that  is  to  say,  be  cannot  sell  said  papers 
under  process  to  foreclose  bis  lien,  as  may  a  pledgee 
or  a  mortgagee  in  other  cases,  but  his  lien  extends 
only  to  the  right  to  retain  such  papers  until  his 
debt  is  paid."  On  the  other  hand,  although  such  a 
lien  cannot  be  actively  enforced,  yet  where  the 
attorney  is  broi^ht  into  court,  vpon  application  of 
bis  client,  to  compel  him  to  turn  over  money  or 
papers  upon  which  he  claims  a  lien,''  or  in  a  suit  by 
the  attorney  to  recover  his  compensation,"*  the  court 
may  ascertain  the  extent  of  the  lien  and  enforce 
it.  If  such  suit  is  not  brought  within  a  time 
limited,  or  is  not  then  diligently  prosecuted,  the 
court  may  order  the  papers  to  be  given  up." 
Except  by  consent  the  question  in  duqpnte  can- 
not be  determined  by  the  court  in  a  summary 
way." 

24  L.  ed.  746;  In  re  "^VIlBon,  12  Fed. 
235;  Hektograph  Co.  v.  Pourl,  11  Fed. 
844;  Caver's  Case,  7  Ct.  CI.  409;  Ward 

V.  Craig,  87  N.  T.  550:  In  re  H   . 

87  N.  f.  521;  In  re  Knapp,  86  N.  T. 
2H4:  Matter  of  Edward  Ney  Co.,  114 
App.  Div.  467.  39  NYS  9^*2;  Grant's 
Cjise,  8  Abbl'r  (N,  Y.)  357;  Hunt  v. 
McClanahan,  1  Heisk.  (Teiin.)  503; 
Cane  v.  Martin.  2  Beav.  584,  17  Eng 
Ch  584.  48  Reprint  1308;  Heslop  v. 
Uetcalfe,  3  Myl.  &  C.  183,  14  ^ngCh 
llj3.  40  Reprint  894. 

[a]  A  1>1U  In  sqnlty  is  a  proper 
remedy  by  the  client  to  compel  the 
attorney  to  relinquish  the  property- 
held  under  the  Hen.  Soper  v.  Man- 
nine,  147  Mass.  126,  16  NE  761. 

19.  L^eszynsky  v.  Merrltt,  9  Fed. 
688. 

90.  Lesiynsky  t.  Merrltt,  9  Fed. 
688. 

81.  Lessynsky  v.  Herrltt,  9  Fed. 
688;  BMale  v.  Oxenham,  S  B.  ft  C. 
826.  10  BCL  110,  107  Reprint  717 
(holding  that,  where  the  cUent's  right 
Is  disputed  by  a  third  party,  the 
court  wUl  make  no  summary  order). 

[a]  ^nntlumt  aa  action,  no  court 
mar  attsanpt  tli*  aAJnatmsnt  of  the 
ordltiarr  oonunon-law  llsn  or  take 
from  the  lienor  his  qualified  property 
in  the  chattels  concerned."  Matter 
of  Robinson,  69  Mlac.  888,  826,  112 
NTS  280. 

tb]  m  WWW  Tork  (1)  the  surro- 
gate has  no  jurisdiction  to  ascertain 
or  to  enforce  a  common-law  lien  on 
books  and  papers,  or  on  any  other 
property  (Matter  of  Robinson,  63 
Misc.  323,  112  NTS  280).  (2)  unless  as 
a  possible  Incident  to  a  substitution 
of  attorneys  in  a  proceeding  (Matter 
of  Smith,  111  App.  Dlv.  23.  97  NTS 
171).  And  see  supra  8  417  note  71 
[b]. 
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E.  Criminal  Prosecutioris        27-28]  p  816 
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m  PBIVILEGES  [$$  32-35]  p  817 
,   A.  In  General  [4  32]  p  817 

B.  Choice  of  Forum  [5  33]  p  818 

C.  Practicing  Privately  [$  34]  p  818 
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•"Author  of  "Abortion"  1  C.  J.  307.  "Admiralty"  1  C.  J.  1241.  "AlIenB"  2  C.  J.  1089,  "Ambassadors  and  Con- 
sula"  2  C.  J.  1297.  "Animals"  3  C.  J.  1.  "Annuities"  3  C.  J.  199.  "Appearances"  4  C.  J..  "Army  and  Navy" 
fi  C.  J.  289,  "Asylums"  6  C.  J.  1416,  "Attorney  and  Client"  $  C.  J.  556,  "Inspection"  22  Cyc  1865.  "Novation"  I* 
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34  Cyc  1112,  "Street  RaUroaOs"  86  Cyo  1888. 

For  MSK  ammuM,  d«Ttiop>WBta  and  obaagM  In  the  law  see  cmnwlatiTe  Annotations,  same  tltla,  page  and  not*  nnmbir. 
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ITBBSMOBS 


Attorney-generRl : 

Appeal  for  state  by  see  Stetw  [S6  Cyc  92S]. 
Appoarance  by.  In  action  asainst  state  see  States  [3C 

Cyc  8231. ■ 

Appropriations  for  payment  of  compeneatlon  of  see 
mates  [36  Cyc  893]. 

Process  In  suit  a^lnat  state  or  In  which  state  party 
served  on  see  States  [36  Cyc  920]. 
Authortyr  to  appear  before  grand  Jury  see  Orswi  JwtM 

[SO  C%e  lUiJ. 
County,  district,  or  prosecuting  attorneys  see  iMstriot 

or  yinssiisllsg  AMons^  [12  Qye  687]. 
Uandamus  aRalnst  attorney-general  see  KamOMmui  [2( 

Cyc  S89.  240]. 

Permtsslon  of  attomsr-smeral  as  prerequisite  to  bring- 
ing  quo   warranto   see     Qoo   Wmncuato   [S2  Cye 

14323 . 

ProoeedlnK  by,  or  In  name  of,  attorney-general: 
Against : 

Corporate   officers    see    Ooip«watlOBB    [  10  Cyc 

7601. 

Uunicl^lltles  see  M—lelpal  OatpexaMmam  [28  Cye 

Usurper  of  public  office  see  Oflloen  [29  Cyc  1421]. 
Fttr: 

Dissolution  of  corporations  see  Oorpocatloiis  [10 
Cyc  »78]. 

I.  DEFINITZONS 

[i  1]  A.  Attonier-CtatenL  In  Engtond  the  of- 
fice of  attorney-general  has  existed  from  a  very  early 
period.^  He  is  the  chief  legal  repreaentative  of  the 
erDwn,*  and  represents  it  for  all  foraisie  purposes." 
His  functions  are,  howererf  political  as  well  as  1^1^ 
for  he  is  almost  invariably  a  member  of  the  bouse 
of  commons,  where  he  answers  questions  on  legal 
matters  of  pnblie  interest  and  has  ehai:ge  of  gov- 
ernment measures  relating  to  legal  subjects.*  The 
Prince  of  Wales  also  has  an  attorney-general,  as  has 
also  the  queen  consort  when  there  is  one.' 

In  tiia  United  Stetfls,  oongreu,  in  organizing  the 
jadieial  business  of  the  government^  made  provision 
for  an  attoniOT-^neral  *  who  is  at  the  head  of  the 
department  of  justice.'  He  is  a  member  of  'the 
president's  cabinet  and,  under  the  act  of  congress 
of  January  19, 1886,  is  the  fourth  in  succession  after 
the  vice  president  to  the  office  of  president,  in  case 


proceedings  by,  or  In  name  attoni«v^r*iMral:— Con- 
tinued 
-  For: — Continued 

Forfeiture  of  street  railway  franchise  see  Stisst 

BaUroadS  [36  Cyc  13731.  ^ 
Mandamus  see  Mandamus  [26  Cyc  198]. 
Quo  warranto  see  Qno  Waxxanto  [»  Cyo  1440. 1441]. 
On  behalf  of  forest  commission  see  Woods  and  Xte^ 

«sta  [40  Cyc  2799  note  63]. 
To: 

Abate  nuisance  see  Ihdsasees  [29  Cyc  12S5  text 

and  notes  28,  2>]. 
Avoid  land  patent  see  PabUo  Zrfuids  [8S  Cyo  105S 

text  and  note  42]. 

Enforce: 

Escheats  see  Ssobeat  [16  Cyo  554], 
Forfeitures  see  Vorfettores  [19  Cyc  ;360]. 
Restrain  abuse  or  usurpation  of  corporate  fran- 
chise see  Oozpoxattoiis  [10  Cyc  1164];  Street 
Sallroads  [36  Cyc  1373]. 
Revoke  license  of  physician  see  Vhyslfllaas  aad 

Swgeons  [80  Cyc  1657]. 
Try  title  to,  or  for  recovery  of  office  see  OSoers 
[29  Cyc  1416]. 
Suit  against  attorney-general  as  suit  against  state  of 
which  federal  courts  are  denied  Jurisdiction  see 
Ooarts  [11  Cyc  864  note  $«]. 

AND  HISTOB.T 

of  a  vacancy.' 

In  the  smnl  ststes  of  the  Vvitxa  most,  if  net  all, 
of  the  commonwealths  which  derive  their  system  of 
jurisprudeneg  from  England  adopted,  on  tiietr  or- 
ganization, to  a  large  extent,  the  ofBce  of  attorney- 
general  as  it  existed  in  England,  as  a  i»rt  of  the 
machinery  of  their  respective  ^vernments.*  In  such 
states,  the  attomej^general  u  the  chief  law  ofl- 
eer  of  the'  state  and  the  head  of  its  legal  depart- 
ment.!" 

The  word  **»ttoniesr-genenl"  is  also  defined  as 

meaaii^  "a  general  attorney;  one  who  was  authorr 
i2»d  to  appear  in  all  suits  and  causes,  and  in  all 
courts  J  or  in  all  suits  at  a  partifinlar  oiicnit,  or  for 
a  specified  period  of  time."** 

2]  B.  Advocate-OeneiaL  The  adviser  of  the 
crown  in  England  on  questions  of  naval  and  military 
law  is  called  the  advocate-general.*' 


n.   APFODTTHENT,  QUAUFIOATION.  AMD  TEN0BE 
[(  3]    In  England  the  attorney-general  is  selected  |  from  the  king's  oonnseP'  and  is  appointed,  by  let- 


1.  4  Reeves  HlsL,  Bing.  Law  e  2S  p 
122  (where  It  Is  sUted  that  "the 
k  Ing's  attorney  was  the  only  law 
officer  of  the  crown  of  tiiat  kind  till 
tlte  retgn  of  B)dward  IV.,"  and  that 
the  first  patent  of  appointment  which 
can  be  found  was  of  the  date  of  1473). 

fa.]  The  designation  Attonatus 
Scjgla  was  probattly  adopted  before  6 
Sdw.  1,  Inasmuch  as  there  are  two 
Instances  in  that  year  of  such  an  offi- 
cer appearing.  8  Fobs  J udges  of 
SnRland  44. 

[b]  "The  omoe  of  attoney  gen- 
mi  ■!  la  of  VMT  anoi— t  ozlgla  and  Its 
du  ties  and  powers  were  recognized 
by  the  common  law."  State  v,  Ehr- 
Itek.  66  W.  Va.  700,  703.  64  SB  936, 
23  LRANS  6*1  [Clt  Cyc]. 

ft.  Peo.  V.  Oakland  Water  Front 
Co..  118  Cal.  «84.  239,  60  P  305;  Peo. 
•V.  Kramer.  38  Misc.  20»,  218.  68  NTS 
S88;  Rex  Wilkes,  4  Burr.  2527, 
2&70,  99  Reprint  827;  Rex  v.  Marsden, 
3  Burr.  1812,  97  Reprint  1113;  Rex  v. 
AtiBten,  9  Price  142,  146  Reprint  iS; 
A.t.£3r.-aen.  V.  Brown,  1  Swanst.  26E>, 
294.  86  Reprint  884,  1  Wils.  Ch.  823, 
37  Xleprlnt  188;  Atty.-Cten.  v.  Wtnnl- 
D«8-  Snectric  R.  Co.,  22  Han.  761,  767 
f  represents  the  crown  alone). 

ra.1  **Be  represiats  the  sorereign, 
fxi  Whose  name  all  criminal  process 
l00ue,  and  his  power  to  prosecute  all 
crtmiTia.1  offenses  is  unquestioned  at 
^^Tximon  law."  Peo.  v.  Kramer,  S3 
MISC.  209,  213,  68  NTS  3ftS. 

r  t>  i  9igh.t  to  appear  for  erown  not 
„_j^tlniisiils  hr  inlTate  v^xmon. — The 
^i^S».t,  of  the  attorney-general  for  the 


province  of  Quebec  to  appear  for  the 
crown  cannot  be  questioned  by  a  pri- 
vate person.  HonK  v.  Oulmet.  19  LC 
Jur  71. 

[c]   2>nTl&g  a  Taeani»'  in  tbe  otto* 

the  whole  business  and  authority  of 
the  attorney-general  devolve  upon  the 
solicitor-general.  Rez  v.  Wilkes,  4 
Burr.  2527,  98  Reprint  327. 

3.  Atty.-Gen.  v.  Brown,  1  Swanst. 
265,  291,  36  Reprint  384,  1  Wlls.  Ch. 
S23,  87  Reprint  ISS.  See  I>yBon  v. 
Atty.-Gen..  [1911]  1  K.  B.  410;  Dyson 
V.  Atty.-Om.,  [1912]  1  Ch.  168  (hold- 
ing that  the  court  will  entertain  an 
action  against  the  attorney-general, 
as  representing  the  crown,  where  the 
relief  sought  ts  in  the  form-  of  a 
declaratory  Judgment  or  otherwise 
against  the  crown). 

4.  Sweet  L.  I>. 
8.    Sweet  L.  D. 

6.  6  0p.  Atty.-Gen.  326. 5  AmLReg6t». 

7.  U.  8.  Rev.  St.  )  346. 

8.  Bouvler  L.  D. 

9.  Hunt  Chicago,  etc.,  R.  Co.,  20 
m.  A.  282  [rev  on  other  grounds  121 
III.  269,  12  NB  831.  1?  WS  4911;  Peo. 
v.  Hfner,  2  lAns.  (N.  T.)  396.  See 
Stlmson  Am.  St.  li.  I  202. 

lOi.  Ind.— Pariter  v.  State.  133  Ind. 
178,  82  NB  886.  3         119.  18  LRA  667. 

La. — State  v.  Hackley,  119  La.  488,  44 
S  272;  Fletcher's  Succ.  12  La.  Ann.  49ft. 

Mont.— State  v.  First  Judicial  Dlst. 
Ct.,  22  Mont.  25,  55  P  91«. 

Nebr. — State  v.  Fremont.  etc„  R. 
Co..  22  Nebr.  313,  36  NW  118. 

N.  D.— State  v.  Helser,  SO  N.  t>. 
367,  127  NW  72. 


[a]  In   sons  states  ths 

''soUoltor^rsiMrsl''  is  bestowed  on  an 

officer  of  substantially  the  same  pow- 
ers.   Abbot  Li.  D. 

[b]  Tlia  prerogatlTes  widolt  pW^ 
tau  to  the  orown  ut  are-  here 
vested  In  the  people,  and  the  neces- 
sity for  the  existence  of  a  public  offi- 
cer charged  with  the  protection  of 
public  rights  and  the  enforcement  of 

ftubllc  duties  by  proper  proceedings 
n  the  courts  of  Justice  is  Just  as  im- 
perative here  as  there.  Hunt  v.  Chi- 
cago, etc.,  R.  Co.,  20  III.  A  282  (rev 
on  other  grounds  121  III.  269,  12  NEi 
331,  17  NE:  4911.  See  State  v.  Qleason, 
12  Fla.  190,  326  [quot  State  v.  Bryan. 
60  Fla.  293.  960,  39  S  929]  (where 
Westcott,  J.,  said:  "Under  the  laws 
of  this  State,  the  Attorney -General  ts 
as  much  the  representative  of  the 
State  of  Florida  In  the  Supreme  Court 
as  the  King's  Attorney-General  Is  his 
representative  In  the  Court  of  King's 
Bench ;  Indeed,  more  so,  as  in  the 
Court  of  King's  Bench  there  are  for 
certain  causes  representatives  of  the 
King's  other  than  the  Attorney-Gen- 
eral; while  here  [by  statute,  Fla. 
Laws  1846,  p.  5]  It  is  his  sole  duty 
to  "appear  In  and  attend  to.  In  be- 
half of  the  State,  all  suits  or 
prosecutions,  cItII  or  criminal,  or 
In  equity,  in  which  the  State  may 
be  a  party,  or  In  any  wise  Inter- 
ested, In  the  Supreme  Court  of  this 


State" 
11. 
13. 
18. 
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ters  patent  from  the  crown,^*  on  the  advice  of  the 
goTernment  for  tbe  time  being.  There  is,  therefore, 
a  change  of  attorney-general  on  every  ehange  of 
goremment.^* 

In  the  United  States.  Under  the  government  of 
the  United  States  the  attorney-general  is  appointed 


by  the  president,  with  the  advice  and  consent  of  the 
senate.^'  In  the  various  states  of  the  Union  the 
seleetion,  qnalifications,  and  tenure  of  office  are  fli«d 
by  the  constitution  or  le^slative  enactmoit  of  each 
individual  state.'* 


m.   DEPUTIES,  ASSISTANTS,  AKD  SUBSTITUTES 


4]  A.  In  Qenwal.  In  some  jurisdictions  the 
office  of  assistant  attorney-general  or  deputy  at- 
torney-general has  been  created.** 

5]  B.  District  and  Oonnty  Attorneys.  Dis- 
trict, county,  or  prosecuting  attorneys  are  sometimes 
spoken  of  as  deputy  or  assistant  attorney-generals,*' 
but  genoittlly  such  officers  occupy  distinct  offices  of 
their  own,  with  powers  and  duties  as  prescribed  by 
statute,  and  are  more  or  less  independent  of  the 
attorney-general."" 

[M]  C.  Special  ABsistants—l.  In  GenanL  Un- 
less authorized  by  statute,  an  attorney-general  has 
no  authority  to  appoint  special  counsel  to  act  gen- 


14.  Abbott  1..  D.  See  also  Peo.  v. 
Kr&mer.  33  Misc.  2«d.  S8  NTS  3S3: 
State  V.  Cunningham.  83  Wis.  90,  B3 
NTV  36,  35  AmSR  27.  17  LBA  145. 

[a]  Vhm  Frlno*  oS  WnlM  upolata 
him  own  ftttonwT-smmL^Wharton 
L.  Lex. 

15.  Sweet  L.  D. 
18.    Abbott  L.  D. 

[a]  irndw  th*  oolonUl  govwn- 
mwt,  the  attorney-general  received 
his  appointment  from  the  governor 
of  the  colony,  and  exercised  his  du- 
ties under  the  common  law;  but  later 
he  WBB  flommlssloned  by  the  crown. 
Peo.  v.  Kramer,  3S  Htsc  209,  68  NTS 
338. 

17.  See  constitutional  and  statu- 
tory provisions. 

[a]  Hal*  oltlien. — Under  Mo. 
Const.  (1875)  art  i  jS  4,  8:  art  6  SS 
B,  IB.  19;  art  6  S  26;  art  8  S  2,  the 
attorney-general  must  be  a  male  oltl- 
sen.  State  v.  Hostettar,  137  Mo.  686. 
89  8W  270,  69  AmSB  61B.  88  LRA 
808, 

[b]  Xn  ir«vaa»  a  person  holding 
the  office  of  United  States  district  at- 
torney on  the  day  of  election  Is  In- 
capable of  being  chosen  to  the  office 
of  attorney-general  of  the  state. 
State  V.  Clarke,  8  Nev.  666. 

[c]  In  T"fl**»*.  under  the  acts  of 
1866,  creating  the  office  of  attorney- 
general  and  vesting  the  appointment 
of  that  officer  for  the  first  term  In 
the  general  assembly,  the  failure  of 
the  general  assembly  to  exercise  Its 

fiower  did  not  vest  It  eleewhera.  Col- 
in a  V.  State,  8  Ind.  844. 

[d1  In  Or^on,  under  L.  (1891)  p 
188.  by  which  the  office  was  created 
and  which  provided  for  a  auadrennlai 
election  In  one  section,  and  by  a  sub- 
sequent section  provided  that,  on  the 
approval  of  the  act,  and  at  any  time 
when  a  vacancy  shall  occur  In  the 
office,  the  governor  shall  appoint  a 
person  to  be  attorney-general,  who 
shall  hold  the  office  "until  the  next 
general  election,  when  his  successor 
shall  be  elected  and  shall  qualify  as 
provided  for  in  this  act,"  the  person 
appointed  by  the  governor  to  All  the 
vacancy  will  bold  only  until,  at  the 
"next  general  election,"  some  one  la 
elected  to  hold  for  the  fractional  part 
of  the  term.  Baker  v.  Payne,  22  Or. 
836,  888,  29  P  787. 

[e]  VTMimiptlon  as  to  recnlarlty 
Of  mrolntnwni, — ^Where,  on  an  in- 
formal contest  as  to  the  right  to  ap- 
iwar  in  a  case  as  attorney-general, 
one  party  claims  under  an  appoint- 
tnent  by  the  present  governor  and 
the  other  under  an  appointment  pre- 
vlouriy  mads  for  a  term  not  ret  ex- 

Sired,  according  to  a  oommlsslon  ex- 
Iblted  In  court,  the  court  will  pre- 
■umev  from  the  presence  of  the  latter 
claimant,  tKat  he  Is  not  dead,  and 


from  his  acts  and  declarations  that 
he  has  not  resigned,  and  will,  aocord- 
Ingly,  treat  him  as  de  facto  attorney- 
general,  the  question  as  to  who  Is  so 
de  Jure  being  reserved  for  determina- 
tion until  such  time  as  a  proper  case 
has  been  formally  submitted  and 
heard.  In  re  Atty.-Oen.,  8  N.  M.  304, 
9  P  249. 

18.  See  statutory  provisions. 

[a]  OomwonJaw  power  to  appotet 
depnty. — It  seems  that  the  right  of 
an  attorney-general  to  appoint  depu- 
ties was  recognised  by  the  early  com- 
mon law.  See  4  Reeves  Hist.  Eng. 
Law  c  26  122,  where  the  author  states 
the  language  in  the  first  recorded 
patent  of  an  attorney-general  (2  Bdw. 
IV)  to  be  as  follows:  "Attornatus 
generalis  In  AngilA.  cum  potestate 
deputandl  clerioos  ac  offidartos  sub 
se  In  qu&lltercunque  curia  de  re- 
cordo."  The  term  offlclarlus  ap- 
parently conveys  the  Idea  of  a  deputy 
with  full  power,  and  was  a  term  used 
by  the  canon  law  to  designate  the 
person  to  whom  the  bishop  commits 
the  charge  of  his  Jurisdiction. 

[b]  andeaee  as  to  appointments 
In  a  prosecution  of  a  Justice  of  the 
peace  for  embenlement  In  falling  to 
account  for  fines  reoelved  by  nlm 
after  demand  by  one  ancged  to  he  a 
deputy  of  the  attorney-general,  on  an 
Issue  as  to  whether  or  not  a  certain 
person  was  a  deputy  attorney -general, 
testimony  that  be  Is  a  deputy  of  the 
attorney-general,  and  that,  at  the  time 
of  the  transactions  under  Investiga- 
tion, he  was  acting  as  sttch.  Is  com- 
petent, and  sufficient  to  prove  that 
he  w8ls  a  deputy  attorney-general. 
Crawford  v.  State,  166  Ind.  692,  67 
NB  931. 

[c]  AdmlsaUm  of  Mvrleo  by  4ep- 

ntyv (1)  Where  a  deputy  attorney- 
general  has  admitted,  at  his  own  pri- 
vate residence,  due  personal  service 
of  motion  papers  prior  to  an  order 
appointing  a  temporary  receiver  of  a 
railroad.  Jurisdiction  la  acquired  as 
against  the  attorney -general,  al- 
though the  appearance  of  the  attor- 
ney was  not  authorized  by  the  at- 
torney-general. Townsend  v.  One- 
onta.  etc.,  R.  Co.,  41  Misa  295,  84  NTS 
117  [aft  86  App.  Dlv.  604,  S3  NTS 
1034].  (2)  The  only  remedy  of  the 
attorney-general,  If  aggrieved  by  Ju- 
risdiction acquired  over  him  by  serv- 
ice of  motion  papers  on  a  deputy  at- 
tomey-^neral,  £b  by  motion  to  va- 
cate. Townsend  v.  Oneonta,  etc,  R. 
Co.,  supra.   

19,  Anderson  L.  D.;  State  v.  Bhr- 
llck,  66  W.  Va.  700,  702,  64  SB  986, 
28L.RANS  691  [olt  Cyc]. 

[a]  arldMM*  of  aatherlto^  to  aAt^ 
A  oertlfled  copy  of  an  order  of  the 
attorney-general,  directing  the  United 
States  attorney  for  the  district  of 


erally  for  him  in  actions  or  proceedings  in  whieli 
the  state  is  interested,  so  as  to  charge  the  state  with 
the  value  of  their  services."-  He  has  no  autbohty, 
therefore,  to  procure  the  opinion  of  counsel  at  the 
expense  of  the  state;*'  to  employ  the  assistance  of 
counsel  to  resist  the  enactment  of  a  law,**  or  to 
defend  an  action  brought  against  the  state;**  or 
to  employ  a  district  attorney  to  perform  services 
in  his  own  district,  on  behalf  of  the  government 
but  not  pertaining  to  his  office.*"  But  the  attorney- 
general,  instituting  in  that  capacity  actions  or  other 
legal  proceedings,  is  not  precluded  from  being  rep- 
resented in  such  proceedings  by  attorneys  at  law, 

(Tallfomla  to  proceed  In  a  certain 
suit  in  equity.  Is  abundant  proof  that 
the  bill  was  nled  by  authority  of  the 
attorney-general.  Mull  an  v.  U.  S, 
118  U.  S.  271,  6  set  1041,  SO  U  ed. 
170  l&tt  10  Fed.  785], 

BO.  See  statutory  provisions.  And 
see  generally  District  and  Prosecut- 
ing Atorneys  [32  Cyc  687]. 

[a]  Belatlon  between  attcmr- 
|renu«l  and  proseentlag  attormey^ 
"Prosecuting  attorneys  are  generally 
described  as  deputies  or  assistants  of 
the  attorney  general  .  .  .  but  they 
are  not  dependent  upon  him  for  their 
powers  in  all  cases  nor  In  all  re- 
spects subject  to  his  control.  ...  In 
the  exercise  of  his  common  law  pow- 
ers, the  attorney  general  may,  no 
doubt,  advise  the  prosecuting  attor- 
ney, as  he  does  other  officers,  since 
he  Is  regarded  as  the  chief  law  offi- 
cer of  the  state.  As  the  constitution 
and  laws  of  the  state  make  the  two 
offices  separate  and  distinct  and  vest 
In  the  prosecuting  attorney  certain 

Sowers  antt  Impose  upon  him  certain 
uttea,  It  aeema  clear  that  the  attor- 
ney general  cannot  atrip  him  of  the 
powers  expressly  given,  nor  Increase 
the  burdens  laid  upon  him.  The 
sense  In  which  the  local  officer  Is 
subordinate  to  the  genu-al  one  seema 
to  be  that  they  are  engaged  In  the 
same  branch  or  department  of  the 
public  buslneas.  This  makes  the  re- 
lation theoretical,  rather  than  nrmc- 
tlcal.  The  business,  once  pertaining 
actually  as  well  as  the<H-etlcally  to 
the  office  of  attorney  general,  has 
been  divided  between  the  two  offices 
for  purposes  of  convenience.  We 
may  say  the  office  of  prosecuting  at- 
torney has  been  carved  out  of  that 
of  attorney  general  and  made  an  In- 
dependent ^ce.  having  exclusive 
control,  to  some  extent,  of  business 
of  the  state,  arising  within  the  coun- 
ty." state  v.  Bhrlick,  66  W.  Va.  TOO, 
702,  64  SE  936,  23  LRANS  691. 

81.  Peo.  v.  Talmage,  6  CaL  3S6; 
Julian  V.  State.  140  Ind.  681.  If  NE 
923;  Julian  v.  State.  122  Ind.  68,  S3 
NE  690;  Atty.-Cien.  v.  Continental  U 
Ins.  Co.,  88  N.  T.  671;  Peo.  v.  Ifetro- 
polltan  Tel.,  etc.,  Co.,  11  AbbNOA 
(N.  T.)  304,  64  HowPr  120. 
as.  Peo.  V.  Talmage,  6  CaX.  25C. 
08.  Julian  v.  SUte,  140  Ind.  &81, 
39  NB  923. 

84.    Bradford  v.  SUte.  7  Nebr.  lU. 


[a]    ■mployment  of  ejmerf. — la 

Ritchie  vrState,  42  Washr  663,  SS  P 
417,  it  was  held  that  the  attom»- 
general  had  no  Implied  authority  to 
employ  an  architect  to  assist  him  la 

ereparlng  a  defense  to  an  action  on  a 
ulfdlng  contract,  and  to  mak«  th» 
■Ute  liable  for  the  aervloea  of  mmeh 

**2Sf'*Smlth  v.  TJ.  S.,  86  CL  CL  StS. 
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jttst  as  any  other  party  to  a  suit  may  be  so  repre- 
sented;'" although  he  cannot  delegate  to  another  the 
power  he  is  authorized  to  exercise  and  deprive  hini' 
self  of  the  right  to  control  the  action.='^  When 
authorized  by  statute,  the  attorney-general  may  ap- 
point another  attorney  to  assist  in  a  criminal  prose- 
cation  OT  to  conduct  the  prosecution  alone  and 
be  may  employ  counsel  to  assist  him  in  any  suit 
where  the  state  is  a  party.**  Sneb  statutes  are 
atrietly  e<»i8tmed.'*  It  has  been  held  that  tin  dnties 


of  an  assistant  attomey^neral  are  confined  to  the 
county  in  which  he  is  appointed,  and  that  he  has 
no  authority  to  bring  an  action  by  the  state  on  bis 
relation.'* 

PreBomption  as  to  aathority.  The  appointment  of 
an  assistant  will  be  presumed  to  have  been  made 
r^pdarly  and  aceording  to  law,''  and  all  proceed- 
ings signed  by  him  under  such  presumed  authority 
are  to  be  eonndeivd  as  the  act  of  the  attorney- 
general."   If  the  anthority  of  an  aaaiataat  is  cbal- 


88.    In  re  Crelghton,  91  Nebr.  654. 
136  NW  1001,  AlinCa8l913D  128;  Cas- 
eratn  v.  La  Cle  de  Carosserle  de  Mon- 
treal. 9  Que.  Super.  38S,  385  (where 
the   court   said:     "The  employment 
of  other  attorneys   to  act  for  and 
represent  him  tn  suits  which  he  has 
decided  to  take  and  takes  In  his  said 
capacity,  does  not  constitute  a  dele- 
gation of  the  powers  conferred  upon 
him  by  law  to  take  such  suits").  In 
Atty.-Gen.  v.  North  American  L.  Ins. 
Co..   91  N.  Y.  57,  <6,  4S  AmR  648, 
the  court  said:    "Both  parties  refer 
to  our  recent  decision  In  Atty.-Qen. 
V.  Continental  U  Ins.  Co..  88  N.  T. 
571.     What  was  there  decided  har- 
monises entirely   with   our  present 
conclusions.    We  denied  the  rtcrht  of 
the  State,  through  an  allowance  to  Its 
chief  law  offlcer,  or  to  special  couu' 
eel  by  him  employed,  to  share  tn  the 
assets  of  a  dlaaolved  company.  We 
could  discover  no  ground  of  princi- 
ple, no  substantial  equity  upon  which 
such  an  allowance  could  be  defended. 
What  was  further  said  as  to  the  pow- 
er of  the  attorney-general  to  employ 
Bpeclal  counsel  related  to  a  retainer 
very  broad  and  comprehensive.  We 
Intunated  In  that  case,  on  a  review  of 
the  Btatuteit  that  neither  the  attor- 
ney-general nor  the  governor,  except 
in  the  cases  pointed  out  by  the  stat- 
ute, was  authorised  to  employ  coun- 
sel to  appear  for  the  people,  so  as  to 
mahe    their  compensation  a  charge 
a.Katn8t  the  treasury;  but  we  did  not 
determine  that  the  attorney-genera! 
could  not  depute  special  counsel  to 
appear  In  his  behalf,  they  making  no 
claim    against    the   State    for  com- 
pensation; nor  that  their  right  to  so 
appear  was  open   to  question  more 
freely  than  If  they  claimed  to  repre- 
.sent  a  private  individual." 

[a]    m  MasMohusetts  Kev.  I<.  c  7 

Sf    1-9,   enlarging  and  dellnlng  the 
utles   of   the   attorney- general,  re- 
quiring   suits    and    proceedings  In 
which  the  commonwealth  is  a  party 
to  be  conducted  by  him  or  under  his 
'direction,  and  giving  htm  power  to 
appoint  such  assfbtants  as  the  duties 
of  the  office  require,  and  to  employ 
snch   additional   legal   assistance  as 
he  may  deem  necessary,  do  not  limit 
the  previously  existing  power  of  the 
attorney-general  to  give  Jurisdiction 
to  the  courts,  and  to  bind  himself  as 
,a     party    representing    the  public, 
through  an  unofllclal  attorney  at  law 
authorised    to    represent   him.  Mc- 
'QueBten  v.  Atty.-Oen.,  187  Mass.  185, 
1S0,  72  NE  965  (where  the  court  said; 
■"■previously  to  the  enactment  of  the 
St.  1896,  c.  490,  it  had  long  been  the 
practice  of  the  attorney  general.  In 
.certain  civil  cases  to  which  he  or 
ttie  Commonwealth  was  a  party,  to 
t>«  r^Mvsented  by  attorneys  procured 
and  paid  by  relators,  or  other  private 
nartles  who  had  a  special  Interest  In 
the  malntenanM  of  the  public  rights 
JrK    queatlou.  .  .  .  Parker  v.  May,  6 
<~^ush.  8S8.  338;  Com.  v.  Boston,  etc., 
w,  Co..  8  Cush.  25.  48.  .  .  .  This  [stat- 
ut.e]  put  an  end  to  the  practice  Which 
x>K*evtouBly  had  prevailed  to  some  ex- 
tent In  State  boards  and  commissions, 
of  employing  private  counsel  In  pub- 
2  ic3    niatters  at  the  expense  of  the 
Oonimonwealtb.  .  .  .  But   we   are  of 
^ninlon    that    this   statute   was  not 
tended  to  limit  his  previously  ex- 
isting power  to  give  jurisdiction  to 
courts,  and  to  bind  himself  as  a 
T-ty  representing  the  public,  In  the 


ordinary  way,  through  an  unofficial 
attorney  at  law.  authorized  to  repre- 
sent him.  It  might  be  inconvenient, 
and  It  Is  unnecessary,  to  leave  the 
attorney  general  with  no  power  in  a 
civil  proceeding  to  act  In  court  oth- 
erwise than  In  person,  or  through  a 
regular  asslBtant,  or  a  person  ap- 
pointed with  the  approval  of  the 
Oovernor  and  Council.  It  would  re- 
quire plain  provisions  of  the  statute 
to  indicate  a  legislative  purpose  so 
to  limit  his  power.  As  a  party  In  a 
civil  proceeding  in  court,  or  as  an 
ofQcer  representing  public  interests, 
he  Is  bound  by  the  action  of  his  au- 
thorised attorney,  as  any  other  party 
Is")-  See  also  Com.  v.  Knapp,  10 
Pick.  477,  20  AmD  634  (holding  that 
St.  [1807]  c  18,  providing  that  the 
attorney-general  or  the  solfcitor- 
general  shall  have  control  of  prose- 
cutions and  shall  receive  no  fee  from 
the  prosecutor,  does  not  prevent  the 
attorney-general,  with  the  concur- 
rence of  the  solldtor-general,  from 
securing  additional  counsel,  without 
pay.  In  the  trial  of  a  murder  case, 

Provided  the  number  addressing  the 
UIT  for  the  state  Is  limited  to  two). 

97.  Peo.  V.  Mutual  Union  Tel.  Co., 
2  McCartj^tvProc  (N,  T.)  Z95:  Abra- 
hams V.  tteg.,  6  Can.  S.  C.  10:  Reg. 
V.  Granger,  7  Montr.  Leg.  N.  247 
(the  last  two  cases  holding  that,  un- 
der 82  ft  33  Vict,  c  29,  the  attorney- 
general  could  not  delegate  to  the 
Judgment  and  discretion  of  another 
the  power  which  the  legislature  had 
authorised  him  personally  to  exer- 
cise). 

98.  State  v.  Anderson,  29  La.  Ann. 
774;  State  v.  Russell,  26  La.  Ann.  68; 
State  v.  Becker.  8  S.  D.  29,  51  NW 
1018;  Temple  v.  State,  127  Tenn.  429, 
156  SW  388. 

[a]  AppoUitliir  aasistut  not  the 
creation  ox  a  new  omoe. — ^The  South 
Dakota  statute  (L.  [1890]  8  12  c  101), 
authorising  the  attorney-general.  In 
certain  contingencies,  to  appoint  a 
reputable  attorney  to  prosecute  cer- 
tain cases,  is  not  Invalid  In  that  It 
attempts  to  confer  upon  the  attor- 
ney-general the  power  to  create  a 
new  office.  State  v.  Becker.  3  S.  T>. 
29,  51  NW  1018. 

99.  Ind  — Hord  v.  State,  187  Ind. 
622,  79  NE  916. 

Ky. — Coulter  v,  ttenny,  67  SW  65. 
23  KyL  1619:  Rogers  v.  Bradley,  100 
Ky.  344,  38  SW  501.  19  KyL  114. 

Miss. — State  v.  Mayes,  28  Miss, 
70«. 

N.  T.—Klrby  v.  State,  68  Misc.  826, 
125  NYS  742. 

Tex. — Terrell  v.  Siurks,  104  Tex. 
191,  136  SW  519. 

[a]  The  BttonMr'*«»'al  of  the 
mttad  Matw  is  empowered,  by  U. 
S.  Rev.  St.  I  863.  to  employ  and  re- 
tain attorneys  and  to  stipulate  the 
amount  of  their  compensation;  but 
he  has  no  authority  to  make  an  ap- 
pointment retroactive  so  that  It  shall 
embrace  a  period  prior  to  the  date  of 
the  appointment.  Lee  v.  U.  S.,  45  Ct. 
CI.  5T. 

[b]  2>lsev*tloB  of  aMoncy-fsa- 
eraL — "The  question  of  the  propriety 
of  employing  an  attorney  for  a  pri- 
vate party  to  assist  In  the  prosecu- 
tion of  a  suit  by  the  United  States 
in  the  public  Interest  is  one  ad- 
dressed to  the  Judgment  and  discre- 
tion of  the  AttorneLy  General  who  is 
charged  with  the  responsibility  for 
the  conduct  of  the  suit.    If  the  ob- 


ject of  the  private  party  and  that  of 
the  United  States  are  one  and  the 
same,  there  would  seem  to  be  no 
sound  objection.  If,  however, '  the 
name  and  authority  of  the  united 
States  were  likely  to  be  perverted 
to  the  promotion  of  a  merely  private 
object,  one  in  which  the  public  has 
no  Interest,  such  facts  would  indi- 
cate the  Impropriety  of  such  a  course, 
and  might  In  some  circumstances 
rightly  influence  the  Judgment  in  the 
case."  U.  S.  v.  Chandler-Dunbar  Wa- 
ter Power  Co..  152  Fed.  26,  28.  81  CCA 
221  raff  209  U.  S.  447,  28  SCt  679,  52 
L.  ed.  881}. 

[c]  Xn  ZaataekT,  (1)  the  word 
'Assistance,"  as  used  In  St.  (1903)  S 
114,  authorizing  employment  of  spe- 
cial assistance  to  aid  the  attorney- 
general  In  collecting  claims  due  the 
commonwealth,  means  "assistants." 
Ray  V.  James,  112  SW  641.  (2) 
St.  S  114  (Acts  [1891-1883]  p  882 
I  18),  instructing  the  attorney-gen- 
eral to  collect  all  claims  In  fttvor  of 
the  commonwealth,  and  authorising 
him  to  employ  such  attorneys  "In 
the  various  counties"  as  may  be 
necessary.  Is  not  limited  in  etteot  by 
S  116,  declaring  that  the  governor 
shall  employ  counsel  only  In  certain 
cases,  and  providing  In  a  subsequent 
clause  that  no  "other  State  ofllolal 
shall"  employ  counsel  to  represent 
the  commonwealth  in  any  action, 
brought  or  pending  in  Franklin  cir- 
cuit court.  Rogers  v.  Bradley,  100 
Ky.  844,  38  SW  601,  19  KyL  114. 

90.  Julian  T.  SUte,  U8  Ind.  88, 
23  NE  690. 

[a]  XUnstratloaa^d)  Under  a 
statute.  In  one  section  authorizing 
the  attorney 'general  to  employ  as- 
sistants to  recover  moneys  due  the 
state,  and  to  pay  such  assistants  a 
percentage  of  the  sums  collected,  and 
in  another  section  providing  that  he 
shall  have  certain  deputies  In  case 
not  more  than  a  certain  sum  per  an- 
num is  expended,  it  has  been  held 
that  the  attorney-general  was  not 
authorised  to  employ  attorneys  for 
the  prosecution  of  suits  in  relation 
to  real  estate  owned  by  the  state,  by 
which  employment  such  attorneys 
would  be  entitled  to  a  fee  from  the 
state  equal  to  ten  per  cent  of  the 
value  of  the  land.  Julian  v.  State, 
122  Ind.  68,  23  NE  690.  (2)  Under  a 
statute  providing  that  the  attorney- 
general  Is  authorised  to  employ  ad- 
ditional counsel  in  suits  In  the  name 
of  the  people  "at  any  general  or 
special  term,  or  at  chambers  of  the 
supreme  court,"  etc..  It  has  been  held 
that  he  cannot  appear  by  special 
counsel  on  the  trial  of  such  an  ac- 
tion In  a  circuit  court.  Peo.  v.  Met- 
ropolitan Tel.,  etc.,  Co.,  11  AbbNCias 
(N.  T.)  304.  64  HowPr  66. 

31.  State  V.  Shearman,  61  Kan. 
886.  35  P  466. 

38.  Garter  v.  U.  8.,  SI  Ct.  CI.  344 
[aCC  170  U.  S.  827,  IS  SCt  703,  42  L. 
ed.  118S]:  State  v.  Hunter,  77  Kan. 
8G0,  92  P  603:  State  v.  Jepson,  76  Kan. 
644,  92  P  cod. 

88.  Casgrain  v.  La  Cle  de  C^rros- 
serie  de  Montreal,  0  Que.  Super.  288. 
See  also  Crawford  v.  State.  156  Ind. 
682,  57  NE  931  (holding  that  a  ius- 
tlce  of  the  peace  accused  of  failure 
to  turn  over  fines  received  by  him  on 
demand  of  a  deputy  attorney-gen- 
eral, as  Is  required  by  law,  cannot 
set  up  the  defense  that  the  attorney- 
general  Is  only  entitled  to  one  dep- 
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longed,  the  eertifieate.of  ai)poiatment  will  be  enffi- 
oient  to  establiah  prima  faeie  his  r^ht  to  lepresent 
the  state." 

[i  7]  2.  StenogTsphetB.  The  attorney-general 
may  employ  a  stenc^rrapher,'^  and  the  attomey- 
general  of  the  United  States  has  power  to  au- 


thorise the  employment  by  the  district  aUtaus! 
of  a  Btenographer  to  assist  in  [ureparing  indiet- 
meuts.^ 

U  8]  2>-  Snbstitotes.  When  so  provided  by 
law,  a  substitute  may  be  appointed  to  aet  in  tbc 
absence  or  disqualifioation  of  the  attoniej-genenL" 


rv.  COMPEKSATION" 


9]   A.   Of  Attomey-OeDeral— 1.  In  General 

The  compensation  of  an  attorney-general  may,  ac- 
cording to  the  constitutional  or  legislative  enactment 
of  the  particular  jurisdiction,  consist  of  a  salary,"* 
which  may,  in  the  absence  of  statutory  or  constitu- 
tional limitation,  be  made  smaller  during  his  term 
of  a  percentage  of  moneys  collected  by  him  and  his 
assistants;*^  or  of  specified  fees,*'  to  which  last 
it  has  been  held  that  he  may  be  entitled,  although 
he  is  given  a  specific  stdary,*^  unless  his  compensa- 


tion is  limited  to  the  salary  provided.** 

[MO]  2.  Extra  Serrices.  Where,  at  the  biddiif 
of  the  legislature,  the  attorney-general  perfoima 
services  not  incumbent  on  him  by  virtue  of 
his  office,  the  legislature  may  compensate  him 
therefore.*" 

[4  11]  B.  Of  Assistants.  Special  assistants  em- 
ployed by  the  attorney-general  are  entitled  to  ecnn- 
pensation  only  under  the  conditions  prescribed  bj 
law;*^  they  are  entitled  to  no  compensation  when 


uty.  and  that  th«  person  who  made 
the  d«mand,  being  appointed  after 
another  had  been.  Is  not  a  deputy  au- 
thorised to  make  the  demand,  the 
statute  proviainc  that  the  attorney- 

Sneral  shall  have  such  deputies  as 
e  governor,  aeoretary,  and  auditor 
of  state  may  deem  necessary,  and 
the  Salary  Act  providing  tor  the 
payment  of  two  deputtes). 

[ai  SMsimiaailoa  of  learail^  of 
ap«oiiitnuBt.^Where,  in  proceedings 
to  collect  the  costs  arising  In  cer- 
tain prosecutions  under  the  Iilquor 
Law.  plaintiff  alleges  he  was  assist- 
ant attomey-seneral,  the  legality  of 
hla  appointment  and  his  title  to  office 
cannot  be  determined  In  such  case. 
Hikesell  v.  Wilson  County,  82  Kan. 
B02,  108  P  829;  In  re  Qilson,  S4  Kan. 
iil.  9  P  768.  _ 

34,  State  v.  Hunter,  77  Kan.  SBO. 
92  P  603;  SUte  V.  Jepson,  76  Kan. 
644.  92  P  600.  „ 

88.  Id  re  Appropriations  For 
Deputies,  etc.,  2S  Nebr.  662,  667,  41 
KW  S43  (holding  that  a  stenosrapher 
is  not  a  clerk  within  the  meaning  of 
Const,  art  6  8  24,  which  provldee 
that  "there  shall  be  no  allowance  for 
clerk  hire  In  the  offices  of  the  .  .  . 
attorney  general").  „  . 

86.  U.  S.  V.  Denison,  80  Fed.  37D, 
26  CCA  496. 

87.  Harris  v.  State.  100  Tenn.  287, 
4S  8W  438  (holding  that  the  court 
may  appoint  such  a  substitute  un- 
der Shannon's  Code  9  S769.  and  that 
an  indictment  for  murder,  drawn  and 
preferred  by  an  attorney-general  so 
appointed,  was  valid).  But  see  State 
V.  Uorrls,  Houst.  Or.  (Del.)  124  (hold- 
ing that  the  legislature  has  no  pow- 
er, under  the  constitution,  to  au- 
thorise two  particular  members  of 
the  bar  to  prepare  Indictments,  for 
certain  misdemeanors,  m  behalf  of 
the  state,  sign  them  as  attorneys  for 
the  SUte,  submit  them  to  the  grand 
Jury,  and  then  proceed  to  try  them, 
ezerclBlng  all  the  powers  of  the  at- 
torney-general, in  case  the  attorney- 
general  does  not  aet  within  a  certain 
time). 

[a]    VUlBg  oath  of  attonsjr^eu- 

•nl  pro  tern. — ^The  office  of  attorney- 
general  pro  tem  continuing  only  dur- 
ing the  term  for  which  hels  appoint- 
ed, and  hla  duties  being  confined  to 
a  single  county,  It  is  not  necessary 
that  hla  oath  be  flted  In  the  office  of 
the  secretary  of  state;  It  Is  sufficient 
if  It  la  administered  and  a  proper 
record  made  in  the  court  in  which  he 
appears.  Smartt  v.  State,  112  Tenn. 
639,  80  SW  586. 

38.  Oompegtsaaon  of  oaoera  gen- 
enOly  aee  Officers  [29  Cyc  1422]. 

39.  See  constitutional  and  statu- 
tory provisions. 

[a]  atatntes  flxlag  oonpsnaatton 
lield  not  retrospeotlTe^— State  v. 
Thompson,  36  Mo.  66;  State  V.  Bggers, 
IS  Nev.  635,  112  P  699. 

[b]  la  TMitnefcy  St  S  117.  pro- 
viding that  the  attorney-general  uall 


be  paid  a  salary,  Instead  of  a  given 
sum  In  each  case,  does  not  relate  to 
the  matter  of  taxation  of  costs,  and 
hence  does  not  repeal  by  Implication 
the  act  of  March  2,  1882,  raQulrlng 
that,  in  all  cases  In  the  court  of  ap- 
peals la  which  the  commonwealth  la 
a  party,  there  shall  be  taxed  twenty 
dollars  for  the  beneflt  of  the  com- 
monwealth. Instead  of  as  formerly, 
for  the  benefit  of  the  attorney-gen- 
eral. Chesapeake,  etc.,  R.  Co.  v.  Com., 
100  Ky.  378,  88  SW  sAs,  18  KyL  828. 

10.  Field  V.  Auditor,  88  Va.  882,  S 
BE  707. 

[a]  WiUiholdlug  la  oas*  of  IndeM- 
sdasiM  to  state  nnoonstitutlonal. — 

The  office  of  attorney -general  being 
a  constitutional  office,  although  the 
salary  la  fixed  by  the  legislature, 
Virginia  Acts  (Ex.  Sess.  [1884])  p  90, 
authorizing  the  withholding  of  the 
salary  in  the  case  of  an .  Indebtedness 
to  the  state.  Is  unconstitutional,  and 
mandamus  will  issue  to  compel  pay- 
ment notwithstanding.  Blair  V. 
Marye,  80  Va.  486. 

41.  State  V.  Denny,  67  Ind.  148 
(holding  that  he  Is  not  entitled  to 
coramisBlons  on  amounts  paid  to  the 
state  before  his  term  of  ofnce  began). 

[a]  Two  per  osoit  of  a  Judgment  In 
favor  of  the  state  should,  under  Ky. 
Gen.  St.  c  6  art  5  I  4,  be  taxed  as 
costs  for  the  attorneytgenerars  fee. 
Newport,  etc..  Bridge  Co.  v.  Douglass, 
12  Bush  (Ky.)  673. 

4a.  Martin  v.  State,  1  Harr.  &  J. 
(Md.)  721  (holding,  however,  that  an 
attachment  for  a  contempt,  against 
a  juror  for  nonat  tendance,  la  not  an 
action  for  which  the  attorney-gen- 
eral can  receive  a  fee  for  appearing 
on  behalf  of  the  state).  See  State  v. 
Dawson,  90  Kan.  839,  119  P  360,  39 
LRANS  993  (holding  that,  under  D. 
[1903]  c  338  {  1  [den.  St.  (1909)  9 
4388],  an  attorney -general  Is  entitled 
to  retain  fees  adjudged  and  paid  to 
him  as  costs  In  proceedings  to  punish 
for  contempt  the  violation  of  an  In- 
junction under  the  prohibition  law). 

[a]  Vov  MdL  mtoawnsanaat  wluwe 
ooanetlon  !■  aflmudt  although  Joint- 
ly convicted,  the  attorney-general  Is 
entitled  to  receive  ten  dollars,  under 
Tex.  Code  Cr.  Proc.  (189B>  art  1119. 
Hogg  V.  SUte,  40  Tex.  Cr.  109,  48  SW 
680. 

[b]  b  suit*  whMf*  tlie  orown  Is  a 
partT  sad  entitled  to  oosts,  a  retain- 
ing fee  of  twenty-five  shillings  la  al- 
lowed to  the  attorney -general;  and 
for  all  papers  properly  termed  plead- 
ings a  higher  rate  per  folio  la  allowed 
for  drafting  and  copying  than  In 
suits  between  subjects,  Atty.-Qen. 
V.  Twenty  Casks  Splrlta,  8  N.  B.  404. 

43.  Com.  V.  Field,  84  Va.  26,  3  SE 
882  (holding  that,  although  he  be  al- 
lowed fees  taxed  In  criminal  actions 
when  collected  from  defendanta,  he 
cannot  collect  those  fees  from  the 
state  under  the  Ylr^nla  act  of  April 
4.  1877,  as  amended  by  the  act  of 
March  IS,  1878,  providing  a  salary  of ' 


a  given  amount  for  the  atto 
eral,  and  that  he  "shall  not  be  en- 
titled to  any  further  corapensatfaliir); 
Thon  V.  Com.,  77  Va.  289. 

44.  Peo.  V.  Mutual  Union  Tel.  Co., 
2  McCartyCtvProc  (N.  T.)  295;  SUM 
V.  Maynard.  36  Wash.  168.  174,  76  F 
937  (where  the  court  said:  "It  Is  too 
evident  for  discussion  that  a  UmltB- 
tlon  on  the  compensation  to  be  si* 
lowed  the  attorney  general  m 
sought  to  be  Imposed  in  I  21,  when  tt 
sal(^  <Ha  shall  receive  an  annnl 
salary  of  $2,000,  which  may  be  to- 
creased  by  the  legislature,  but  shall 
never  exceed  13,600  per  annum.'  Ws 
must  not  impute  to  the  framers  of 
the  constitution  the  commlBslon  af 
so  foolish  and  vain  an  act  as  that 
of  prescribing  a  limitation  which,  in 
effect,  is  no  limitation  at  all;  for 
while,  under  the  construction  cob- 
tended  for,  the  legislature  waa  lim- 
ited to  prescribing  a  salary  not  ex- 
ceeding 83,600,  it  could  Indirectly, 
through  the  medium  of  fees  allowed, 
increase  Indefinitely  the  amount  oT 
pay  allowed  the  olVcer.  It  was  tbe 
compensation  of  the  officer  which  wu 
the  material  thing  with  which  tlw 
constitution  was  dealing;  in  plain 
phrase,  the  amount  of  money  which 
the  state  would  have  to  pay  out  of 
Its  treasury  for  his  servieea 
Whether  that  amount  should  1m  mid 
out  under  the  term  'compenaatlM,' 
'salary,'  or  fees'  was  unlmportaar); 
Hamburg-American  Packet  On.  v. 
Rex,  39  Can.  &  C.  681. 

45.  Love  V.  Baehr,  47  Cal.  S64. 
[a]    Wharf  thm  bUtoto  »>ovMm 

ajuoag  other  dnttss^  that  the  attor- 
ney-general "shall  dlschai^e  such 
other  duties  as  may  be  Imposed  ^ 
the  general  assembly,"  but  sball  re- 
ceive no  other  compensation  tlua  Ui 
salary,  and  be  appears  for  ths  statt 
In  certain  oases  under  an  act  of  tbc 
legislature,  his  services  In  sueh  cases 
are  covered  by  his  salary.  Field  v. 
Auditor.  83  Va.  882.  S  SB  707. 

46.  Sims  V.  Com.,  11<  Ky.  1,  74 
SW  1097,  26  KyL  282;  Frost  v.  Wood- 
bury, 213  N.  T.  61,  106  NB  932. 

[a]  In  Ksntnokr,  d)  under  St 
(1903)  I  114,  authqrfslng  the  auditor 
of  public  accounts  to  employ  assist- 
ants to  aid  the  attorney-general  In 
collecting  claims  due  the  common- 
wealth, and  providing  that  fees  for 
such  assistants  shall  be  agreed  apes 
by  the  governor  and  the  auditor,  am 
Is  not  entitled  to  payment  of  a  fa« 
until  It  has  been  so  agreed  upon,  that 
the  attorney-general  and  the  auditor 
consent  to  the  employment  and  agret 
upon  the  fee  not  supplying  the  neces- 
sity for  the  governor's  approval:  hot 
failure  to  agree  as  to  the  fee  at  ttaM 
of  employment  will  not  defeat  a  date 
subsequently  approved  by  the  gover- 
nor and  auditor,  Ray  t.  James.  Ill 
SW  641;  Hendrick  v.  Posey,  104  KT- 
8,  46  SW  626.  46  SW  708,  20  K. 
8S9.  (8>  Undsr  St.  It  4841.  itSS.  4». 
4868,  4860;  c  8  art  1  ll  lit,  ifl.  UT. 


For  later  naiss,  dSTtfopmsatB  and  elWBgwi  In  the  law  sse  cumulative  Annotations,  same  titl^.pag«  uid  nets  avmber. 
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their  employment  was  nnaatborized,*'^  unless  the 
same  is  sabseqaently  ratified.*^  Such  an  assistant 
18  not  entitled  to  receive  compensation  for  his  serv- 
iees  prior  to  the  date  of  his  appointment'.^  Kor 


can  an  appointment  be  made  retroactive  so  as  to 
cover  a  period  of  service  not  embraced  in  the  origi- 
nal appointment."** 


V.   POWERS  AND  DimES 


[$  12]  A.  In  General— 1,  United  States  Attor- 
n^-OeneraL  Under  the  act  of  congress  by ,  which 
the  office  of  attorney-general  was  created,,  it  was 
made  his  duty  to  prosecute  and  conduct  all  sjiits  in 
the  supreme  court  in  which  the  United  States  should 
be  concerned,  and  to  give  his  advice  and  opinion 
npon  questions  of  law,  when  required  by  the.  presi- 
aoA  01  the  United  States,  or  when  requested  "^y  the 

ftn  attorney  employed  by  the  att9r- 
ney-general  to  Institute  a  «ult  to 
compel  a  taxpayer  to  Itst  his  iirop^ 
erty  la  not  entitled  to  be  paid  by  ^the 
state.  Coulter  v.  Denny,  <T  law  66, 
23  KyL.  1«1S. 

[bf  ar«oeMi|r  of  apeolal  appzo- 
pnattoa. — In  New  Torlt  the  power 
of  the  attorney-Keneral,  under  the 
Bzecutlve  Law  9  oS.  to  employ  coun- 
sel In  the  transaction  of  legal  b^isl' 
ness  is  not  limited  by  the  Finance 
Law  (Consol.  L.  c  EB)  !  35,  -nor  Is 
tlie  power  of  his  successor  in  office 
to  continue  the  employment  of  the 
counsel,  limited;  and  such  counsel 
may  recover  from  the  state  the  vi^lue 
of  nts  services,  although  there  may 
h&ve  been  no  specl&I  appropriation 
a.t  the  time  sunlcient  to  pa^  him. 
Klrby  t.  State,  S8  Mtsc  $26,  126  HYB 
742. 

Ec]  The  position  of  a  "speelA  a«- 
aOmtamV  to  »  mated  StatMi  attoraey- 

g«Mna  Is  not  an  office  but  an  employ- 
ment, and  the  oompensatlon  of  such 
an  amplmrM  must  be  confined  to  the 
terms  of  hta  appointment.  I^ee  v. 
V.  8.,  45  Ct  CI.  67. 


head  of  any  of  the  departments  touching  any  mat- 
ters which  might  concern  their  departments.'^^ 

[M3]  2.  State  Attomey-OeneraL  The  office  of 
attomeyngeneral  has  existed  from  an  early  period, 
both  in  England  and  in  this  country,  and  is  vested 
by  the  common  law  with  a  great  variety  of  duties 
in  the  administration  of  the  government."'  The 
duties  are  so  namerons  and  varied  that  it  has  not 


[d  j   TolantaiT  MiTio*i— The  act  of 

Vebr.  37,  190«  (S4  U.  8.  St  at  U  .48  C 
SIO  I  S).  prohibits  every  department 
and  offleer  from  accepting  "voluntary 
service  for  the  Oovemment" :  and, 
wbere  a  special  assiatant  attorney 
rendered  service  prior  to  receiving  an 
appointment,  the  service  must  be  con- 
eidered  voluntary.  I^ee  v.  U.  6.,  -4S 
Ct.  CI.  57. 

47.  Smith  V,  U.  S.,  28  Ct.  CI.  668 ; 
Coulter  V.  Denny.  67  SW  66.  23  Kyi. 
1619;  Bradford  v.  State,  7  Nebr.  109. 

[a]  Allowanoes  txom  funds  la 
Inr™^"  of  reoetveCii — Where,  without 
a.utborlty,  an  attorney-general  has 
dealsnated  special  counsel  to  act  for 
him  In  proceedings  to  wind  up  the 
xLlTairs  of  an  insolvent  corporation, 
the  court  has  no  authority  to  make 
an  allowance  to  such  special  counsel 
payable  out  of  the  funds  In  the  hands 
ot  the  receiver  of  the  Insolvent  cor- 

E oration.    Atty.-Oen.  v.  Continental 
,.  Ins.  Co..  88  N.  T.  B71. 
«8.    Klrby  v.  State,  68  Misc.  626. 
126    NTS   742;   Carroll  v.   State,  68 
B<l0C.  41.  124  NTS  886. 

40.    Lee  v.  U.  S.,  45  Ct.  CI.  57. 
OO.    Lee  v.  U.  S.,  45  Ct.  CI.  67. 
»1.    U.    S.    Rev.    St.    i|  346-387; 
S  Op.  Atty.-Oen.  326,  &  AmLReg  66. 
C&j    CMMm  (iiaprtiii-atlnii  of  da- 
lAcoordlng  to  the  obvious  theory 
of  the  constitution  In  regard  to  the 
offioe  of  attorney-general  he  has  the 
emaperlor  charge  of  the  law  business 
generally  of  the  government,  and  this 
tilieory  Is  carried  into  practice  in  the 
xriAln  outlines  of  the  duties  of  his 
ofltee  as  classified  In  6  Op.  Atty.-Oen. 
S^4f>  ^  AmLReg  66,  as  follows: 

"t,  tipon  the  great  questions  of 
f  arising  in  the  administration  of 

nuhltc  affairs,  he  gives  opinion  offl- 
^fally,  both  to  the  President  and  to 
-ttse  heads  of  departments.   2.  As  one 
the  confidential  political  counsel- 
tt»m  of  the  President,  It  may  be  sup- 
nosed  that  he  advises  more  partlcu- 
f««-ly  In  regard  to  the  legal  incidents 
the  appointments  or  other  acts  of 
Oovemment.    8.  He  conducts  di- 


rectly all  suits  In  the  Supreme  Court 
In  which  the  United  States  are  con- 
cerned. 4.  He  advises  or  directs  the 
Solicitor  as  to  suits  In  which  the 
United  States  are  concerned,  pend- 
ing In  th«  Inferior  courts  of  the 
United  States.  5.  He  directs  and 
prosecutes  appeals  in  the  great  ques- 
tions of  lan*-tltle,  which  Involve  the 
proprietorship  of  all  the  soil  in  the 
auccessivk  Increments  of  territory 
acquired  by  the  United  States.  6. 
He  performs  occasional  duty,  from 
time  to  time.  In  the  protection  of  the 
interests  of  the  United  States  in  mat- 
ters of  adjudication  under  treaties 
with  fortflgn  powers.  7.  He  passes 
upon  the  tUle  of  all  interest  in  lands 
acquired  by  the  United  States,  by 
purchase  .Rir  any  of  the  16cal  uses  of 
EOvernmeAtv  8.  He  communicates  to 
Conxress  -stfch  Information  as  they 
regmre,  appertaining  to  the  duties 
and  business  of  hts  department,  in 
all  these  particulars  he  is,  either  di- 
rectly or 'ladlreetly,  and  by  statute 
either  expvess  or  implied,  the  ad- 
ministrative: head,  under  the  Presi- 
dent, of  the  legal  business  of  the 
Government  So  far  the  administra- 
tive .powefi";,  and  the  correspondent' 
admihlstrtitiV'e  responsibility  exist, 
and  they  rttquire  modification  in  de- 
tails only  la  order  to  be  completely 
adapted  to '  the  theory  of  depart- 
mental organisation."  See  also  a 
general  disotission  of  the  duties  of 
the  attorney-general  by  William  Wirt 
In  6  Law  Rep.  37S. 

[b]  Bntx  to  examine  titles  to  land 
IKUohaaed  vf  tlte  United  States^ 
Another  class  of  duties  of  a  perma- 
nent nature  and  of  constant  recur- 
rence involves  the  examination  of  all 
titles  of  lands  or  sites  purchased  by 
the  United  States  for  the  purpose  of 
erecting  thereon  public  buildings  of 
any  kind  whatever,  and  without  the 
attorney-general's  certificate  as  to 
the  validity  of  the  title  no  public 
money  can  be  expended  upon  any 
such  land  or  site.  U.  S.  Rev.  St.  9 
866;  6  Op.  Atty.-Gen.  326,  6  AmLReg 
66.    See  also  8  Op.  Atty.-Oen.  405. 

[c]  May  designate  prison  for  oon- 
flsetoent  of  federal  prisoners. — ^The 
United  States  attorney-'general  has 
authority  to  designate  the  place  for 
imprisonment  of  persons  convicted 
In  the  United  Stales  courts,  where 
the  sentence  Is  for  a  term  longer  than 
one  year.  U.  3.  Rev.  St.  |  6S4G;  Ex  p. 
Karstendick,  93  U.  S.  898,  28  L.  ed. 
889. 

[d]  Sitp«rl]tt«Bd«M»  of  Vnttsd 
StatM  diatriot  attmrmsys  asd  mar- 
■haUk— (1)  By  V.  3.  Rev.  St.  S  862. 
it  Is  made  the  duty  .of  the  attorney- 
general  to  exercise  general  superin- 
tendence and  direction  over  district 
attorneys  as  to  the  manner  of  dis- 
charging their  respective  duties, 
while  by  t  868.  he  la  given  genera] 
supervision  over  their  accounts  (see 
Garter  v.  U.  S..  31  Ct,  O.  344,  361 
[aff  170  U.  S.  527.  18  SCt  703.  42  L. 
ed.  11331),  <2>  and  his  decision  of 
any  point  connected  with  the  subject 
is  conclusive,  and  not  subject  to  col- 
lateral attack  by  the  courts  (Schloss 
V.  Hewlett.  81  Ala.  266.  1  S  263).  (8) 
This  power,  however,  does  not  allow 


him  to  review  a  counsel  fee  allowed 
by  the  court  to  a  district  attorney 
under  U.  S.  Rev.  St.  S  824.  U.  S.  v. 
Waters,  133  U.  S.  208.  10  SCt  £4»,  83 
L.  ed.  694  laM  21  Ct.  CI.  30].  (4) 
So  It  is  within  the  scope  and  author- 
ity of  the  attorney-general  to  direct 
district  attorneys  to  follow  cases  on 
appeal  from  their  respective  districts 
Into  the  circuit  court  of  appeals  with- 
in their  respective  Judicial  circuits. 
Oarter  v.  U.  S.,  supra.  (6)  And  he 
may,  "whenever  in  hfs  opinion  the 
public  Interest  requires  It,  employ 
and  retain,  in  the  name  of  the  United 
States,"  special  counsel  "to  assist  the 
district  attorneys  In  the  discharge  of 
their  duties."  Garter  v.  U.  S.,  su- 
pra. 

[e]  As  axWtrator^The  attorney- 
general  cannot  act  as  arbitrator  be- 
tween the  government  and  a  private 
Individual.    1  Op.  Atty.-Oen.  209. 

[f]  Tiie  oorMspoadMMs  bstw— n 
ths  a4tonsr-ff«>«na  aad  a  distrlet 
attonur  representing  the  United 
States  Is  confidential  In  Its  nature 
and  cannot  be  made  available  by  a 
third  person.  V.  8.  v.  Six  Lota  of 
Oround,  27  F.  Cas.  No.  16,299,  1 
Woods  284. 

88.  State  v.  Robinson,  101  Minn. 
277,  112  NW  269.  20  LRAN9  1127: 
Peo.  V.  Santa  Clara  Lumber  Co.,  186 
App.  Div.  616,  110  NTS  280. 

[a]  Oommon-Uw  powers  elasal- 
llsd. — In  Peo.  V.  Miner.  2  Lans.  (N. 
Y.)  396,  398,  the  court,  per  Mullin,  J., 
said:  "Most,  if  not  all,  of  the  colo- 
nies appointed  attorney-generals,  and 
they  were  understood  to  be  clothed, 
with  nearly  all  the  powers,  of  the  at- 
torney-generals of  England,  and  as 
these  powers  have  never  been  de- 
fined we  must  go  back  to  the  common 
law  in  order  to  ascertain  them.  The 
attorney -general  had  the  power,  and 
it  was  hfs  duty:  let.  To  prosecute 
all  actions,  necessary  for  the  protec- 
tion and  defence  of  the  property  and 
revenues  of  the  crown.  2d.  By  In- 
formation, to  bring  certain  classes  of 
persons  accused  of  crimes  and  mis- 
demeanors to  trial.  3d.  By  *sclre 
facias,'  to  revoke  and  annul  grants 
made  by  the  crown  Improperly,  or 
when  forfeited  by  the  grantee  there- 
of. 4th.  By  information,  to'  recover 
money  or  other  chattels,  or  damages 
for  wrongs  committed  on  the  land, 
or  other  possessions  of  the  crown. 
6th.  By  writ  of  quo  warranto,  to  de- 
termine the  right  of  him  who  claims 
or  usurps  any  ofHce,  franchise  or 
liberty,  and  to  vacate  the  charter  or 
annul  the  existence  of  a  corporation, 
for  violations  of  Its  charter,  or  for 
omitting  to  exercise  its  corporate 
powers.  6th.  By  writ  of  mandamus, 
to  compel  the  admission  of  an  ofllcer 
duly  chosen  to  his  oOlce,  and  to  com- 
pel his  restoration  when  Illegally 
ousted.  7th.  By  information  to 
chancery,  to  enforce  trusts,  and  to 
prevent  public  nuisances,  and  the 
abuse  of  trust  powers-  8th.  By  pro- 
ceedings In  rem,  to  recover  property 
to  which  the  crown  may  be  entitled, 
by  forfeiture  for  treason,  and  prop- 
erty, for  which  there  Is  no  other  legal 
owner,  such  as  wrecks,  treasure 
trove.  Ac   Sth.  And  in  certain  oases, 
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been  the  policy  of  the  legislatures  of  the  states  of 
this  country  to  attempt  specifically  to  enumerate 
them;  and  where  the  question  has  come  up  for  con- 
sideration, it  is  generally  held  that  the  office  is 
clothed,  in  addition  to  the  duties  expressly  defined 
by  statute,  with  all  the  power  pertaining  thereto 
under  the  common  law.**'  A  grant  by  statute  of 
the  same  or  other  powers  does  not  operate  to  de- 
prive him  of  those  belonging  to  the  office  under  the 
common  law,''^  unless  the  statute,  either  expressly 
or  by  reasonable  intendment,  forbids  the  exercise  of 
powers  not  thus  expressly  conferred."  As  the  chief 
law  officer  of  the  state,  the  attorney-general  may,  in 
the  absence  of  some  express  legislative  restriction 
to  the  contrary,  exercise  all  such  power  and  author- 
ity as  public  interests  may  from  time  to  time  re- 
quire."* Any  duties  which  he  may  perform  per- 
sonally may  of  course  be  performed  fay  bis  r^nlarly 
authoTixed  assistants.*^ 

Poww  to  Twrr  duties.  Subject  to  eouBtitutional 
limitations^  it  is  within  the  power  of  the  l^slature 


to  increase,  alter,  or  abridge  the  powers  and  datiea 
of  the  attomey^neral.'^  But  the  power  eoniemi 
by  positive  provisions  of  statute  cannot  be  varied 
or  enlarged  by  usage.*^' 

14]  B.  Furnishing  Opinions  to  Other  Offi- 
cen — 1.  In  OeneraL  The  attorney-general  of  the 
United  States  is  required  to  advise  the  president 
and  heads  of  departments  upon  questions  of  law 
arising  in  the  performance  of  their  duties.**  Hig 
opinions  are  preserved  in  a  series  of  reports  knoTn 
as  the  "Opinions  of  the  Attorneys-General,"  whick 
include  decisions  rendered  from  1791  to  date.'^  In 
many  of  the  states  it  is  the  duty  of  the  attorney- 
general  to  advise,  on  request,  the  governor'*  or 
other  state  officers." 

[f  15]  2.  To  Whom  Opinioiu  May  Be  Oina. 
The  authority  of  the  United  States  attorney-general 
to  give  his  official  opinion  is  limited  by  the  laws 
whieh  create  and  define  his  office,  and  will  not  per- 
mit him  to  giTe  advice  at  the  call  of  either  house 
of  congress,  or  of  congress  itself,**  hat  only  to  the 


by  Information  in  chancery,  for  the 
protecUon  of  the  rights  of  lunatics, 
and  others,  who  are  under  the  pro- 
tection of  the  crown." 

S3.  U.  S.— Ex  p.  Young.  20»  U.  S. 
123.  28  set  441,  62  U  ed.  714,  13 
LRANS  932,  14  AnnCas  764. 

111. — Hunt  V.  Chicago  Horse,  etc, 
R.  Co.,  121  111.  638,  13  NB  176  [att 
20  lU.  A.  2821. 

Minn. — State  v,  Robinaon,  101  Minn. 
277.  288,  112  NW  269.  20  LRANS 
1127  [olt  Cycl. 

N.  T.— Peo.  V.  Miner.  2  Lans.  396. 

Or. — Gibson  v.  Kay.  68  Or.  589,  137 
P  864 

W  Va. — State  v.  Ehrlick,  65  W.  Va. 
700,  702.  64  SE  935,  23  LRANS  691 

'■''m.  *'peo.  V.  Miner,  2  Lans.  (N.  T.) 
396. 

SB.  Cosson  V.  Bradshaw,  160  Iowa 
296.  141  NW  1062,  AnnCaslSlBD  157 
(holding  that,  the  powers  of  the 
attorney-general  in  criminal  cases 
are  llmit.id  to  those  conterred  upon 
him  by  sUtute);  Com.  v.  South- 
ern Pae.  Co..  105  SW  468.  32 
KyL  239;  Com.  v.  Southern  Pao.  Co.. 
127  Ky.  358.  105  SW  466,  32  KyL 
259;  Peo.  V.  Miner,  2  Lans.  (N.  T.) 
396;  State  v.  Seattle  Gas,  etc.  Co., 
28  Wash.  488,  68  P  »46,  70  P  1}*^,  S«f 
also  Coulter  V.  Denny,  «7  SW  65,  29 
KyL  1619.  .     „      *  » 

[al  b  artriTfir.  under  Const,  art 
6  1  22,  providing  that  the  attorney- 
general  shall  perform  such  duties  as 
may  be  prescribed  by  law,  he  has  no 
powers  except  such  as  are  given  by 
the  statutes  of  the  state.  Railroad 
Tax  Cases,  136  Fed.  232. 

[b]  WlMM  the  ofloe  la  oreaM  Tit 
stetBte,  the  attorney-general  can  ex- 
ercise only  such  power  as  is  dele- 
gated to  him  by  statute.  Hord  v. 
State,  167  Ind.  622,  79  NE  916;  Julian 
V.  State,  122  In«».        23  NB  690. 

Se.  State  V.  Robinson,  101  Minn. 
277.  112  NW  269.  20  LRANS^1127: 
State  V.  First  Judicial  Dist.  Ct„  22 
Mont.  25,  56  P  916. 

67.  State  V.  Helser,  20  N.  D.  367, 
127  NW  72.  «.         ,  1. 

B8.  Peo.  V.  Santa  Clara  Z<umber 
Co.,  55  Misc.  507.  106  NTS  624  [rev 
on  other  grounds  126  App.  DIv.  616. 
110  NTS  2801;  State  v.  Dunlway,  63 
Or.  655,  128  P  853. 

[a]  ZUnstratlOM.— (1)  The  legis- 
lature has  no  power  to  compel  the 
attorney -general  to  act  as  a  member 
of  the  board  of  examiners  (Love  v. 
Baehr.  47  Cal.  364);  (2)  but  where, 
although  the  constitution  classed  the 
attorney-general  as  belonging  to  the 
executive  department,  and  district  at- 
torneys as  belonging  to  the  Judicial, 
a  clause  in  the  constitution  required 
the  former  to  perform  "such  other 
duties  as  may  be  required  by  law." 


It  was  held  that  ha  might  tM  re- 
quired by  act  of  legiidature  to  ad- 
vise the  district  attorneys  and  to  act 
for  the  state  in  counties  where  there 
are  no  dlatriot  attorneys;  but  that 
the  legislature  oould  not  give  the  at- 
torney^neral  control  of  cases  in 
which  the  constitution  provided  that 
the  district  attorneys  should  repre- 
sent the  state,  nor  could  it  empower 
him  to  deprive  those  offlcera  of  their 
fees  In  such  cases  (State  v.  Moore, 
57  Tex.  307). 

[b]  In.  OUahoma,  where  bonds  are 
issued  by  a  municipality  under  its 
charter,  and  not  under  any  statute, 
the  act  of  March  24,  1910  (Sess.  L. 
[1910]  c  94),  makes  it  the  duty  of 
the  attorney-general  as  ex  officio  bond 
commissioner  to  ascertain,  not  only 
whether  authority  so  to  do  exists 
under  Its  charter,  but  all  other  facts 
necessary  to  determine  their  validity, 
and.  if  valid,  to  approve  them.  In  re 
Submission  of  Certain  Bond,  31  Okl. 
648,  126  P  655. 

59.  Hord  V.  State,  167  Ind.  622, 
79  NE  916. 

60.  U.  S.  Rev.  St.  Si  364,  366. 
The  act  of  June  22,  1870  (16  U.  S. 
St.  at  L.  162  c  160),  establishing  the 
department  of  Justice,  made  no 
change  In  the  law  as  to  the  duty  of 
the  attorney-general  In  giving  ofnclal 
opinions,  according  to  which  it  has 
been  held  repeatedly  that  he  is  au- 
thorized to  give  an  official  opinion 
upon  a  question  of  law  only  on  the 
submission  thereof  by  the  prealdent 
or  by  the  head  of  a  departmenL  See 
Infra  SI  15,  16. 

[a]  Sntlea  anasl  jndlclal^In  giv- 
ing his  advice  and  opinion  on  aues- 
tlons  of  law  to  the  president  ano  the 
various  heads  of  departments  his 
duties  are  quasi  Judicial.  His  opin- 
ions ofnclaliy  define  the  law  In  a 
multitude  of  cases  where  his  deci- 
sion Is  In  practice  final  and  conclu- 
sive, not  only  as  respects  the  action 
of  public  omcers  in  administrative 
matters,  who  are  thus  relieved  from 
the  responslbtlttv  which  would  other- 
wise attach  to  their  acta,  but  also  In 
questions  of  private  rlghia,  inasmuch 
as  parties  having  concerns  with  the 
government  possess  in  general  no 
means  of  bringing  a  controverted 
matter  before  the  courts  of  law,  and 
can  obtain  a  purely  legal  decision  of 
the  controversy  as  distinguished 
from  an  administrative  one  only 
by  reference  to  the  attorney-general. 
6  Op.  Atty.-Gen.  326.  5  AmLReg 
65. 

[b]  Sffeot  of  opialou,— In  7  Op. 

Atty.-Oen.  691,  it  Is  held  that  the 
opinion  of  the  attorney-general  for 
the  time  being  Is  In  terms  advisory 
to  the  secretary  who  calls  for  It, 
and  is  obligatory  as  the  law  of  the 


case,  unless,  on  appeal  by  such  sec- 
tary to  the  common  superior  of  him- 
self and  the  attorney-general,  namely, 
the  president,  it  is  by  the  latter  over- 
ruled. But  see  9  Op.  Atty.-Oen.  31 
where  it  Is  held  that  the  opinion  of 
the  attorney-general,  addressed  to  the 
secretary  of  the  navy,'  Is  merely  ad- 
visory, and  cannot  be  ^garded  as  a 
determination  of  the  case  to  which 
It  refers,  unless  it  appears  from  the 
record  that  the  secretary  has  adopted 
the  advice  It  contains. 

81.    Anderson  L.  D. 

ea.    Abbott  L.  D. 

68.  Dodd  V.  State,  18  Ind.  56 
(holding  that  It  is  the  duty  of  the 
attorney-general  to  furnish  a  state 
officer  on  request  an  opinion  touching 
his  duties,  but  that  a  mistaken  opin- 
ion will  not  protect  an  officer  who 
acts  in  accordance  therewith):  Poll- 
mer  v.  State,  94  Nebr.  217.  142  NW 
908,  AnnCa8l914D  151. 

64.  18  Op.  Atty.-Oen.  87:  15  Op. 
Atty.-Gen.  475:  14  Op.  Atty.-Gen.  177; 
14  Op.  Atty.-Oen.  17;  12  Op.  Atty.- 
Oen.  544;  10  Op-  Atty.-Oen.  164;  S 
Op.  Atty.-Gen.  561;  2  Op.  Atty.-Gen. 
499;  1  Op.  Atty.-Gen.  335. 

[a]  Opinion  reqnested  by  oonyxM- 
■ional  committee. — ( 1)  A  congree- 
sional  committee  has  no  power  to 
require  an  opinion  directly  from  the 
attorney-general,  and  it  Is  not  proper 
for  him  to  give  an  opinion  concerning 
any  matter  pending  In  congress  upon 
the  request  of  such  committee.  15 
Op.  Atty.-Gen.  138;  14  Op.  Attv.-Gen. 
17;  12  Op.  Atty.-Gen.  544;  10  Op. 
Atty.-Gen.  164;  6  Op.  Atty.-Gen.  661; 
4  Op.  Atty.-Gen.  660;  2  Op.  Atto-.- 
Gen.  499;  1  Op.  Atty.-Gen.  492;  1  Op. 
Atty.-Gen.  364;  1  Op.  Atty.-Gen.  635; 
1  Op.  Atty.-Oen.  253.  (2)  Thus  it  Is 
not  within  the  province  of  the  attor- 
ney-general to  advise  a  eommltlee 
of  congress  as  to  the  validity  ot  a 
claim  pending  before  that  body.  6 
Op.  Atty.-Oen.  661. 

fb]  OplBlon  fqiaamtuA  by  — atnir 
—Where  a  senate  bill  waa,  at  the 
request  of  a  senator,  auhmltted  tf 
the  head  of  a  department  to  tbe  at- 
torney-general for  an  pinion  thereon 
In  order  that  such  opinion  ml^ht  be 
laid  before  the  committee  of  th«  aen- 
ate  in  charge  of  the  bill.  It  waa 
that  the  attorney-general  waa  not 
authorized  to  give  an  official  opinien 
in  the  case,  as  It  Involved  no  qaestlOB 
of  departmental  adminlairailon.  17 
Op.  Atty.-Gen.  857. 

(c]  Whan  nanestod  by  besA  of  a 
depaitment^Nelther  Is  he  autbor- 
Ized  to  give  an  official  opinion  in  re- 
sponse to  a  call  from  the  head  of  a 
department,  although  the  call  la 
made  at  the  request  of  a  committee 
of  congress,  when  the  question  pro- 
posed does  not  arise  In  the  aaminls- 


.For  later  eaaea.  derelopmenta  and  obaacwi  In  the  law  aae  ciuDuJatlve  Annotationa,  same  title,  pa^e  and  note  number. 
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president  or  the  head  o£  an  executive  department." 

16]  3.  Qnestioiu  upon  Which  Oploioiu  May 
Be  CUveiL  It  is  the  duty  of  the  attorney-general 
to  give  his  opinion  on  questions  of  law  only,  and 
not  to  decide  disputed  questions  of  faet,**  or  mat- 
ters of  propriety  involving  executive  judgment  or 
discretion.*^  Nor  should  the  attomey-gener&l  ex- 
press an  official  opinion  upon  a  judicial  question 
whieh  has  been,  or  nltimately  must  be,  decided  by 
the  courts. And  except  in  matters  of  great  im- 
portance," the  rule  is  well  established  that  the  at- 
torney-general will  not  express  an  opinion  upon  any 


question  involving  the  payment  of  money  whieh 
should  ordinarily  be  referred  to  the  comptroller  of 
the  treasury  for  decision.^" 

^estion  must  actnally  aria*  in  department  sub- 
mitting it.  The  question  must  arise  in  the  actual 
administration  of  the  department  submitting  it,  and 
be  necessary  to  the  discbai^e  of  a  duty  properly 
belonging  to  such  department.^*  It  is  required  not 
only  that  the  question  must  be  one  arising  in  the 
administration  of  a  department,  but  it  must  be  one 
which  is  still  pending/^  the  answer  to  which  ia 
necessary  for  the  protection  of  the  officer  making 


tratlon  of  aach  department.    16  Op. 

Atty.-Gen.  1S8.   See  Infra  *  16._^^  ^  

eft.    21  <h>.  Atty.-Gen.  174:  tO  Op. 
Atty.-Oen.  123;  20  Op.  Atty.-Oeii.  601; 

20  Op.  Atty.-Gen.  2BI. 

[a]  ntbordbutt*  oaean  (1)  who 

desire  an  official  opinion  of  the  at- 
torney-general must  seek  It  throngn 
the  tiead  of  the  department  to  which 
they  are  amenable.  10  Op.  Atty.-Qen. 
458;  1  Op.  Atty.-Gen.  4S2:  1  Op.  Atty.- 
Gen.  253;  1  Op.  Atty.-Oen.  211.  (2> 
Thus  It  iB  not  the  duty  of  the  attor- 
ney-general to  give  advloe  to  local 
omcers  of  the  rovemment  in  the  de- 
partment of  the  secretary  of  the 
treasury.  C  Op.  Atty.-Oen.  21.  (3> 
An  opinion  upon  any  question  arising 
in  the  administration  of  the  treasury 
department  can  only  be  had  at  the 
Instance  of  the  secretary  of  that  de- 
partment   18  Op.  Atty.-Gen.  69. 

[b]  Mnto  partles^The  attor- 
ney-general Is  not  authorised  to  give 
official  opinions  in  cases  not  falling 
within  the  scope  of  his  duties,  so  as 
to  connect  the  government  with  In- 
dividual controversies  In  which  It  has 
no  concern,  and  with  which  It  ought 
not  to  interfere;  nor  la  he  In  general 
to  Klve  ofllclal  opinions  to  subordi- 
nate ofSoers  of  the  government,  nor 
ought  he  to  advise  Individuals  in  re- 
nrd  to  any  question  of  legal  right 
pending  between  them  and  the  gov- 
^nment.  20  Op.  Atty.-Gen.  667;  20 
Op.  Atty.-Oen.  466;  20  Op.  Atty.- 
Oen.  462;  10  Op.  Atty.-Gen.  122;  9  pp. 
Atty.-Oen.  366;  6  Op.  Atty.-Gen  826.  S 
AmLReg  65;  6  Op.  Atty.-Gen.  147. 

as.  28  Op.  Atty.-Oen.  47:  25  Op. 
Atty.-Gen.  188;  23  Op.  Atty.^Jen.  231; 
2X  bp.  Atty.-Gen.  5*4;  21  Op.  Atty.- 
Gen.  606;  21  Op.  Atty.-Qen  454:  21 
Op.  Atty.-Oen.  260;  21  Op.  Atty.-Gen. 
240;  21  Op.  Attv.-Gen.  261;  21  Op. 
Atty.-Gen.  179:  2l  Op.  Atty.-Gen  174; 
21  Op.  Atty.-Gen.  133;  21  Op.  Atty.- 
Gen.  ^6;  21  Op.  Atty.-Gen.  86;  20  Op. 
Atty.-Gin.  614;  20  Op.  Atty.;^en.  536; 
20  Op.  Atty.-den.  487;  20  Op.  Atty.- 
Oen.  458;  20  Op.  Atty.-Gen  384-  20 
Op.  Atty.-Gen.  f53;  19  Op.  Atty.-Oen. 
696;  19  Op.  Atty.-Gen.  872:  14  Op. 
Atty-.-Gen.  54;  12  Op.  Atty.-^3en.  206; 
5  Op.  Atty.-Gen.  626;  3  Op.  Atty.-Gen. 
309:  1  Op.  Atty.-Gen.  346. 

ra.1  QuMtioiis  of  ftand.  Intent,  or 
eolorablenees  in  a  transaction  are 
auestlons  of  fact  not  within  the  au- 
thority of  the  attorney-general  to  ae- 
termlne.    21  Op.  Atty.-Cen.  129. 

r  b  3  The  emlateaoe  of  a  toMn  Uw 
10  a  Question  of  fact.    21  Op.  Atty.- 

^^Tcl  Wlisther  or  «ot  one  patest  la- 
-cM«tf«s  upon  otlisrs  Is  a  matter  of 
^^vT    2lTp.  Atty.-Gen.  96. 

rcll     Whether  one  trade-mark  to- 
aBother  is  a  question  of  fact 
iir>on  -which  the  attorney-general  ca^- 
not    give  an  official  opinion.    21  Op. 
Attv.-Oen.  260.  „  _ 

rel  Whrther  a  Um  haa  a  aatOM 
■II  ■  ■ill  ■!  nal  ■■TTi"*"r  la  a  question  of 
aIcV.     21  Op.  Atty.-Qen.  179. 

iri     lB»a  «aaatloBs  Of  law  and 

f-JUj:  The  attorney-general  will  not 

ATerblM  appellate  Jurisdiction  over  a 
SeclisJon  or  one  of  the  executive  de- 
nartm^ntB  upon  mixed  questions  of 
FrLr  B.iia  fact.  22  Op.  Atty.-Oen.  342; 
<>p.   Atty.-Gen.  762;  20  Op.  Atty.- 


for  aa  opinion  from  the  attomey- 

{ general  is  not  limited  to  questions  of 
aw.  Const,  art  2  g  2  c1  1.  provides 
that  he  may  require  the  opinions  of 
the  principal  officer  of  each  of  the 
executive  oepartmenta  upon  any  auh- 
ject  relating  to  the  duties  of  their 
respective  offloea.  28  Op.  Atty.-Gen. 
860;  6  Op.  Atty.-Gen.  326.  830  (where 
Hr.  Cuehlng  said:  "We  And  abun- 
dant evidence,  both  in  the  public 
archives  and  in  the  printed  corres- 
pondence and  other  writings  of 
Washington  and  Jefferson,  that  it 
was  the  practice  in  their  time  for  the 
President  not  only  to  call  for  written 
opinions  of  the  Attorney  General,  as 
at  present,  and  to  advise  orally  or 
by  informal  correspondence  with  him 
and  the  three  Secretaries,  but  also 
to  require  of  all  these  officers  written 
opinions  upon  critical  subjects  of  ex- 
ecutive dTellberatlon.  as  expressly 
provided  by  the  Constitution"). 

67,  28  Op.  Atty.-Gen.  127;  26  Op. 
Atty.-Gen.  677;  25  Op.  Atty.-Gen.  624; 
26  Op.  Atty.-Gen.  93;  24  Op.  Atty.- 
Gen.  118;  22  Op.  Atty.-Gen.  98;  21  Op. 
Atty.-Gen.  73;  7  Op.  Atty.-Qen.  676. 

[a]  The  adTlaaUUtr  of  brla^aff 
•alt  is  not  a  question  of  law  upon 
which  the  attorney-general's  opinion 
may  be  asked.  21  Op.  Atty.-Qen.  509; 
20  Op.  Atty.-Qen.  762;  20  Op.  Atty.- 
Gen.  702:  16  Op.  Atty.-Qen.  674. 

[bl  n*  ooBsttnation  of  dapart- 
mental  ralaa  aad  regoli^lOBa  which 
may  be  modified  or  annulled  at  will 
is  not  a  proper  subject  of  an  opinion 
by  the  attorney-general.  21  Op.  AttV.- 
Gen.  266;  20  Op.  Attv.-Gen.  703;  20  Op. 
Atty.-Qen.  649;  18  Op.  Atty.-Gen.  5^1. 

[oj  Mq  mmt(^  vnn  a^Ho^  nf  d*- 
pmiMiiM.  nWfe  S*orn»y-gMawal  has 
no  control  over  the  action  of  the  head 
of  a  department  at  whose  request 
and  to  whom  an  opinion  Is  given, 
nor  can  he  with  propriety  expreas 
any  Judgment  concerning  the  disposi- 
tion of  the  matter  to  which  the  opin- 
ion relates,  that  being  wholly  within 
the  administrative  sphere  of  auch 
head  of  the  department.  17  Op^  Atty.- 
Gen.  882. 

68.  29  Op.  Atty.-Qen.  99 ;  88 
Op.  Atty.-Gen.  596;  25  Op.  Atty.- 
Gen.  369;  25  Op.  Atty.-Gen,  97; 
24  Op.  Atty.-Gen.  69;  22  Op.  Atty.- 
Gen.  181;  21  Op.  Atty.-Qen.  683:  21 
Op.  Atty.-Gen.  657;  21  Op.  Atty.-Gen. 
369;  20  Op.  Atty.-Gen.  762;  20  Op. 
Atty.-Gen.  673;  20  Op.  Atty.-Gen.  539; 
20  Op.  Atty.-Qen.  524;  20  Op.  Atty.- 
Gen.  814;  20  Op.  Atty.-Qen.  277;  20 
Op.  Atty.-Qen.  210:  19  Op.  Atty.-Gen. 
670;  19  Op.  Atty.-Gen.  66. 

[a]  Th»  4iwatlon  aa  to  tho  rlgltt 
of  a  atato  to  tax  laada  In  an  mdlaa 
rMerraUon  Is  Judicial  and  not  admin- 
istrative; hence  the  attorney-general 
ought  not  to  express  an  opinion  upon 
it.    20  Op.  Atty.-Qen.  277. 

[b]  Whether  the  atatnta  of  liml- 
tatloaa  doea  or  doaa  not  Imt  a  claim 
on  hehaU  of  the  roTanunaitt  Is  a 
Judicial  question  to  oe  determined  by 
the  courts  and  not  by  the  attorney- 
general.    21  Op.  Atty.-Gen.  667. 

[c]  A  question  pudiag  bafon  «ia 
eourta  (l)  will  not  be  conaldered.  88 
Op.  Atty.-Oen.  686;  2S  Op.  Atty.-Gen. 
221.  (2)  Thus  Where  an  opinion  was 
requested  which  related  to  a  matter 

E ending  in  court,  and  which  might 
B  ralsad  thwa,  ana  waa  not  asEaa 


In  reference  to  any  action  contem- 
plated by  the  department  which  sub- 
mitted It,  the  attorney-general  re- 
quested to  be  excused  from  express- 
ing an  opinion  thereon.  13  Op.  Atty.- 
Qen.  160. 


—  28  Op.  Atty.-Gen.  129;  26  Oi 
Atty.-Qen.  270;  28  Op.  Atty.-Gen.  ! 
21  Op.  Atty.-Gen.  402;  21  Op.  Atty.- 


Gen.  224;  21  Op.  Atty.-Gen.  181. 
[a]    me^nmt     for     deotaioa  h7 

oomptroller. — "When  the  disburse- 
ment Is  a  question  of  general  and 
great  importance,  and  especially 
when  the  Comptroller,  In  advance  of 
a  decision  by  himself,  requests  that 
tbe  matter  be  referred  to  the  At- 
torney-General for  opinion  and  states 
that  he  will  bo  guided  by  such  opin- 
ion, the  question  may  properly  be 
answered  by  the  Attorney-General." 
26  Op.  Atty.-Qen.  609;  26  Op.  Atty.- 
Gen.  354. 

70.  2g  Op.  Atty.-Gen.  129;  26  Op. 
Atty.-Gen.  609;  26  Op.  Atty.-Gen.  431; 
26  Op.  Atty.-Gen.  81;  25  Op.  Atty.- 
Gen.  614;  2B  Op.  Atty.-Gen.  801;  26 
Op.  Atty.-Gen.  186;  24  Op.  Atty.-Geii. 
553;  24  Op.  Atty.-Gen.  86:  »  Op. 
Atty.-Gen.  686;  28  C^.  Atty.-Gen. '{SS^ 
23  Op.  Atty.-Qen.  481;  21  Op.  Atty.'- 
Gen.  86;  23  Op.  Atty.-Q*n.  S;  88  Op. 
Atty.-Qen.  1;  »- Cte..  At^.-OeiL  681; 
21  Op.  Atty.-CteL.lHO;  ■«  <MK  AttaN- 
Gen.  405;  21  Op.  Atiyi-Qefi:  l^T^ 
Op.  Atty.-Qen.  178. 

n.  29  op.  Atty.-Qen.  226;  27 
Op.  Atty.-Gen.  49;  27  Op.  Atty.- 
Qen.  37:  26  Op,  Atty.-Gen,  609; 
25  Op.  Atty.-Oeru  584;  34  Op.  Atty.- 
Gen.  5r)6;  2i  Op.  Atty.-Gen.  582;  23 
Ol).  Atty.-Gen.  330;  22  Op.  Atty.-Gen. 
86;  22  Op.  Aity.-Gen.  77;  21  Op. 
Atty.-Gen.  510;  21  Op.  Atty.-Oen.  506; 
21  Op.  Atty.-Gen.  478;  21  Op.  Atty.- 
Gen.  4ri7;  21  Op.  Atty.-Oen  240;  21 
Op.  Atty.-Gen.  219;  21  Op.  Atty.-Gen. 
201;  21  Op,  Atty.-Qen.  186;  21  Op. 
Atty.-Gen.  178;  21  Op.  Atty.-Gen.  174; 
21  Op.  Atty.-Gen.  167;  21  Op.  Atty.- 
Qen.  109;  21  Op.  Atty.-Gen.  106:  21 
Op.  Atty.-Gen.  6;  20  Op.  Atty.-Qen. 
729;  20  Op,  Atty.-Qen.  703;  20  Op. 
Atty.-Qen.  618;  20  Op.  Atty.-Gen. 
688:  20  Op.  Atty.-Qen.  683;  20  Op. 
Atty.-Oen.  465 ;  20  Op,  Atty.-Gen. 
420;  20  Op.  Atty.-Qen.  383;  20  Op. 
Atty.-Qen.  160;  20  Op.  Atty.-Gen.  50; 
19  Op.  Atty.-Gen.  696;  19  Op.  Atty.- 
Oen.  666;  19  Op.  Atty.-Gen.  410; 
19  Op.  Atty.-Gen.  3S1;  19  Op.  Atty.- 
Gen.  7;  13  Op.  Atty.-Oen.  668;  10 
Op.  Atty.-Qen.  220, 

[a]  The  inastSon  whathsr  an  ac- 
tion to  raoovar  monay  dwe  tlM  Vnltsd 
Wataa,  not  Involving  an  Issue  of 
fraud,  Is  maintainable  is  a  question 
arising  in  the  department  of  Justice 
and  therefore  the  attorney -general's 
opinion  cannot  be  asked  upon  it  by 
the  treasury  department,  20  Op. 
Atty-Qen.  762;  20  Op.  Atty.-Gen.  714. 

[b]  Untr  to  call  attention  to  vlo- 
latlona  of  atatnta^Where  it  Is  the 
duty  of  a  department  head  to  call  ap- 
parent violations  of  a  statute  to  the 
attention  of  the  dei>artment  of  Jus- 
tice It  is  proper  that  he  should  be 
advised  whether  the  case  submitted 
preaenta  a  violation  of  the  atatute, 
although  the  qneation  la  not  one  aris- 
ing in  the  admlniatratlon  of  his  de- 
partmant.   8*  Op.  Atto.-Oen.  898. 

Ta.    28  Op.  Atty.-0«n.  99;  29  Op. 
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the  inqairy,  or  to  insure  the  lawfttlness  of  the  action 
which  he  is  about  to  take."  Moreover  the  question 
for  decision  must  be  one  which  has  already  actually 
arisen,  and  not  a  question  upon  a  hypothetical  case 
which  may  or  may  not  arise  in  the  future.** 

StfttaoMiit  of  question  and  facts.  Bequests  for 
opinions  of  the  attomey^neral  should  be  accom- 
panied by  a  definite  statement  of  the  material 
facte,'?  and  a  formulation  of  the  questions  to  which 
an  answer  is  desired.*"  He  Bhomd  not  be  left  to 
seek  out  the  facts  and  infer  the  questions  submitted 
from  correspondence  inclosed.**  Nor  will  he  enter 
into  the  consideration  of  disputed  questions  of  evi- 
dence.*" This  rule  may  be  relaxed  where  both  pub- 
lic and  private  interrata  require  that  an  opinion 
sfaonld  be  promptly  given.*' 

AttT.-Oen.  4«:  28  Op.  Atty.-Qeii.  696; 
IS  C^.  Atty.-Oen.  179;  31  Op.  Atty.- 
0«n.  MS:  lo  Op.  Attjr.-Oen.  618:  20 
Op.  AUy.-0«n.  686;  20  Op.  Atty.-Qen. 
440. 

[B]  A.  vuMtr  wUok  hM  l»Mn  «ob- 
■IdwMI  aad  d*oia«d  is  not  a  "ques- 
tion" upon  which  the  head  of  a  de- 
partment may  require  an  opinion  of 
the  attorney-seneral.  28  Op.  Atty.- 
Oen.  MO. 

TS.  21  Op.  Atty.-Oen.  BOO;  20  Op. 
Atty.-Oen.  708;  20  Op.  Atty.-0«Q. 
008. 

[a]  JlMwai^  of  IttUatUm  to  taka 
•OOM  aoUoa^The  head  of  a  depart- 
ment  cannot   require   the  attorney- 

Seneral'a  opinion  &b  to  his  power  to 
0  an  act  unless  It  Is  bis  Intention 
to  do  tt  If  he  has  the  power.  20  Op. 
Atty.-Oen.  763;  20  Op.  Atty.-Oen. 
728. 

7*.  89  Op.  Atty.-Oen.  488;  28 
Op.  Atty.-Oen.  99 ;  28  Op.  Atty.- 
Oen.  239;  28  Op.  Atty.-Gen.  129; 
27  Op.  Atty.-Gen.  49;  20  Op.  Atty.- 
Oen.  631;  26  Op.  Atty.-Oen.  609; 
2B  Op.  Atty.-Oen.  869;  ZK  Op.  Atty.- 
Gen.  179 :  2E  Op.  Atty.-Gen.  93 : 
24  Op.  Atty.-Gen.  6&6;  24  Op.  Atty.- 
Oen.  118;  SS  Op.  Atty.-Gen.  S82; 
22  Op.  Atty.-Ofln.  77;  21  Op.  Atty.- 
Oen.  568;  «  Op.  Atty.-Oen.  509;  21 
Op.  Atty.-0«n.  506;  21  Op.  Atty.-Gen. 
820;  20  Op.  Atty.-Gen.  788;  20  Op. 
Atty.-Gen.  729;  20  Op.  Atty.-Gen.  014; 
20  Op.  Atty.-Gen.  583;  20  Op.  Atty.- 
Gen.  440;  20  Op.  Atty.-Gen.  288;  13 
Op.  Atty.-Oen.  668;  13  Op.  Atty.-Oen. 
531;  10  Op.  Atty.-Oen.  60;  t  Op. 
Atty.-Gen.  421. 

[a]  A  seural  dellaltlon  of  a  word 
to  oorer  all  fntoxe  omws  which  may 
arise  will  not  be  attempted.  21  Op. 
Atty.-Oen.  109 ;  20  Op.  Atty.-Oen. 
649. 

[b]  Vhe  attoniM'-r«neTal  oaitnot 
be  Mked  to  aaainfaa  a&d  apptOT* 

oodee  of  rolOT  or  forms  of  applica- 
tions, eta,  adopted  by  a  department 
to  apply  to  cases  arising  fn  the  fu- 
ture.   20  Op.  Atty.-Gen.  738. 


[$  17]   0.  Instituting  DUbumont  Proceediapi 

The  attorney-general  has  power  to  institute  disbtr^ 
ment  proceedings.** 

18]  S.  OivU  Actions— 1.  In  CtawraL  As  the 
chief  law  ofBcer  of  the  state,  the  attomey-^enend 
may,  in  the  absence  of  some  express  legidative  re- 
striction to  the  contrary,  exercise  all  soeh  power  and 
authority  as  public  interests  may  from  time  to  time 
require.  He  may  institute,  conduct,  and  maintain  all 
sneh  suits  and  proceedings  as  he  deems  necessary 
for  the  enforcement  of  the  laws  of  the  state,  tlu 
preservation  of  order,  and  the  protection  of  public 
rights.*^  He  Is  generally  efaar^ad  by  taw  with  the 
duty  of  representing  the  peop^  of  the  state  in  aU 
cases  in  whieh  the  state  is  a  party  or  is  interested,** 
or  in  which  the  wrong  or  injuiy  complaint  of 


ff]  QKMtion  dMlHur  with  Mftab- 
lukmmt  of  pollor- — ^Where  the  ques- 
tion under  Inquiry,  alttaoush  purely 
hypothetical,  deals  rather  with  tbe 
establishment  of  a  policy  than  the  de- 
termination of  a  particular  case.  It  Is 
permissible  for  the  Attomey-Oeneral 
to  call  attention  to  the  state  of  the 
law  on  the  subject.  29  Op.  Atty.-Oen, 
587. 

75.  28  Op.  Atty.-Gen.  417;  28  Op. 
Atty.-Gen.  393;  26  Op.  Atty.-Gen. 
378;  24  Op.  Atty.-Gen.  102;  23  Op. 
Atty.-Gen.  472;  23  Op.  Atty.-Gen.  830; 
23  Op.  Atty.-Oen.  178;  23.  Op.  Atty.- 


(cl  Vntn  tb»  lawfBlneas  of  mtimm 
Ifarllinilar  lasiilBlluit  la  MtaaUy 
nXML  Im  auMUmi  no  opinion  respect- 
ing Its  lepUity  can  properly  be  asked 
or  given.    SO  Op.  Atty.-Gen.  702. 

[d]  mo  an  •Oafeenn^  wItUu  «ac- 
titaaUm  aots. — ^The  attorney-general 
cannot  be  asked  in  advance  to  give  a 
list  of  the  occupations  employment 
in  which  would  constitute  the  em- 
ployees "laborers"  within  the  mean- 
ing of  the  Chinese  exclusion  acta. 
He  can  only  answer  as  to  each  ease 
when  It  arises.  20  Op.  Atty.-aen. 
602. 

[e]  In   oaM   of  OlsaffraonMBt. — 

Under  an  executive  order  requiring 
the  attorney-general  to  give  an  opin- 
ion in  cases  where  the  heads  of  de- 
partments and  the  civil  service  com- 
mission cannot  agree  as  to  whether 
an  examination  Is  required  for  a  cer- 
tain position,  it  was  held  that  no 
opinion  would  be  given  until  there 
had  been  an  aotnal  conference  and 
disagreement.   26  Op.  Atty.-Oen.  492. 


Gen.  92;  22  Op.  Atty.-Gen.  498;  22 
Op.  Atty.-Oen.  851;  22  Op.  Atty.-Oen. 
342;  21  Op.  Atty.-Gen.  683;  21  Op. 
Atty.-Gen.  606;  21  Op.  Atty.-Gen.  201; 

21  Op.  Atty.-Oen.  179;  21  Op.  Atty.- 
Gen.  36;  20  Op.  Atty.-Oen.  763;  20 
Op.  Atty.-Oen.  762;  20  Op.  Atty.-Gen. 
740;  20  Op.  Atty.-Oen.  728;  20  Op. 
Atty.-Gen.  711;  20  Op.  Atty.-Q«n.  699; 
20  Op.  Atty.-Oen.  640;  20  Op.  Atty.- 
Gen.  614;  iO  Op.  Atty.-«en.  526;  20 
Op.  Atty.-Oen.  493;  20  Op.  Atty.-Oen. 
270;  20  Op.  Atty.-Oen,  269:  20  Op. 
Atty.-Gen.  220;  18  Op.  Atty.-Gen.  487; 
14  Op.  Atty.-Oen,  807  (where  Attor- 
ney-Qenenu  WIHIama  said:  "I  deem 
it  proper  to  remind  you  that  where 
an  ofUclal  opinion  from  the  head  of 
this  Department  is  desired  on  ques- 
tions of  law  arising  on  any  case,  the 
request  should  be  accompanied  by  a 
statement  of  the  material  facts  of 
the  case,  and  also  the  precise  ques- 
tions on  which  advice  is  wanted"); 
12  Op.  Atty.-Gen.  206:  11  Op.  Atty.- 
Oen.  189;  10  Op.  Atty.-Gen.  267:  9 
Op.  Atty.-Gen.  82. 

[a]  AU  the  facta  (1)  upon  which 
the  question  turns  should  be  pre- 
sented for  hla  consideration  (16  Op. 
Atty.-Oen.  94);  (2)  as  only  such  facts 
as  are  set  forth  or  are  admitted  by 
the  head  of  the  department  request- 
ing his  opinion  will  be  considered  (14 
Op.  Atty.-Gen.  64;  12  Op.  Atty.-Oen. 
206). 

76.  26  Op.  Atty.-Oen.  609;  24  Op. 
Atty.-Gen.  59;  23  Op.  Atty.-Gen.  472; 
28  Op.  Atty.-Gen.  92;  22  Op.  Atty.- 
Oen.  498;  22  Op.  Atty.-Oen.  851;  20 
Op.  Atty.-Gen.  762;  20  Op.  Atty.-Oen. 
723;  20  Op.  Atty.^n.  711;  20  On. 
Atty.-Gen.  699;  20  Op,  Atty.-Oen.  498: 
20  Op.  Atty.-Gen.  268;  19  Op.  Atty.- 
Gen.  896;  18  Op.  Atty.-Oen.  487;  14 
Op.  Atfy.-Gten.  866. 

77.  28  Op.  Atty.-(Jen.  222;  26  Op. 
Atty.-(3«n.  609;  22  Op.  Atty.-Gen.  842; 

22  Op.  Atty.-Oen.  156;  20  Op.  Atty.- 
Gen.  762;  20  Op.  Atty.-Oen.  014:  19 
Op.  Atty.-Gen.  672:  18  Op.  Atty.-Oen. 
487:  17  Op.  Atty.-Oen.  172. 

78.  28  Op.  Atty.-Gen.  239;  28  Op. 
Atty.-Oen.  218;  22  Op.  Atty.-Gen.  156; 
20  Op.  Atty.-Oen.  742;  20  Op,  Atty.- 
Gen.  640;  10  Op.  Atbr.-a«n.  672:  18 
Op.  Atty.-Gen.  «7:  IT  Op.  Atty.-Oen. 
172. 

[a]  Walght  of  avUeBoa  and  orod^ 
biUty  of  wttaoaaea  are  not  questions 
to  be  considered  by  the  attorney-gen- 
eral.   21  Op,  Atty.-Oen.  68, 

n.    22    Op-    Atty.-Oen.    477,  478 


(where  it  was  said:  "In  view  of 
the  governmental  transactions  in- 
volTed,  and  as  there  appear  to  b*  no 
disputed  facts,  it  wUl  be  proper  to 
gatner  the  various  circamataaces 
from  the  papers  presented  and  to 
waive  the  customary  rule  of  this 
Department  requiring  a  definite  state- 
ment by  you  or  the  facts  upon  which 
the  question  is  submitted");  31 
Atty.-Oen.  486. 

80.  Wilson  V.  Popham.  91  Ky.  327, 
15  SW  859,  12  KyL.  904;  State  v.  Hai^ 
ber,  129  Mo.  271.  81  SW  889;  State 
v.  Mulltns,  139  Mo.  231,  31  SW  744. 

ZMabarmaat  VaaataUy  aee  Attorney 
and  Client  99  36-98. 

81.  Ex  p.  Toung,  109  U.  S.  122. 
28  set  441,  52  L.  ed.  714,  18  LRANS 
982.  14  AnnCas  764;  Cohen  v.  U.  a, 
38  App.  (D.  C.)  123  (attomey-cenenl 
of  United  Btatoa);  State  Roblnsoo. 
101  Minn,  277,  118  HW  269.  SO  I«RANS 
1127. 

88.  Cal. — Pec.  v.  Pacheco,  SO  CaL 
210. 

Fla. — State  v.  Oleason,  12  Fla.  190. 

Ida. — Corker  v.  Elmore  County,  11 
Ida.  787,  84  P  609;  State  Miles,  11 
Ida.  784,  83  P  697. 

^^lowa.— State       Fleming,  IS  Iowa 

I^— State  v.  State  Bank.  6  ICart. 
N,  a  S2T. 

Mich. — Babeock  v.  Hanselman.  H 

Mich.  27,  22  NW  99.  ^ 

Mo. — State  v.  Zachrlts,  166  Mou  A. 
307.  66  SW  999,  89  AmSR  711. 

Nebr. — State  v,  Fremont,  etc-  R. 
Co„  22  Nebr.  813.  85  NW  118. 

Tex. — SUte  v.  Southern  Pac  R.  Oo, 
24  Tex.  80. 

W,  Va. — State  v.  Ehrllck,  65  W.  Va. 
700.  64  SB  935,  23  I,RANS  691. 

Man. — Atty.-Gen.  v.  Winnipeg-  Elec- 
tric R.  Co.,  22  Man,  761  (in  certain 
cases  the  attorney-general  is  the  only 
party  who  may  sue  for  tbe  protection 
of  the  public  right). 

See  Orton  v.  State,  12  Wis.  E09 
(holding  that  It  is  the  duty  of  the 
attorney-general  to  appear  for  the 
state  in  all  suits  In  which  It  Is  In- 
terested, and  that  the  school  laid 
commissioners  are  not  authoriaed  to 
employ  counsel  at  the  expense  of  the 
state  In  an  action  brought  aninat 
them). 

[a]  When  tiie  state  Is  oalr  a 
nominal  yarty,  as  in  an  action 
brmight  on  the  relation  of  a  private 
individual  against  certain  public  of- 
ficers to  test  the  validity  of  an  act 
of  the  legislature,  the  attomey-gea- 
eral  may  appear.  Parker  v.  State, 
182  Ind.  419.  31  NE  1114. 

[b]  The  Isglslatwe  has  tta  9«wm 
to  ereaie  oaueo  of  actloB  Im  tavw  ef 
the  state  and  to  make  it  tbe  duty  of 
the  attorney-^ensml  exclustveir  to 
prosecute  such  suits.  Brady  v. 
Brooks,  99  Tex.  36S,  89  SW  lOU. 


diseveat 


[c1  WlumMrMM 

yrams  fnm  the  wova. 

reserving  a  rent   b«t   of  different 


amounts.  Inasmuch  as  the  rights  of 
the  orown  are  eonCMiMd.  Oe  attor- 
ney-general should  be   before  the 
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affeots  tfae.pabUe  generally.*'  He  may  mamtain  an. 
aetion  in  Bach  a  ease,  even  thoo^  he  ia  not  required 
to  do  80  except  where  other  officers  whose  duty  it 
ia  to  sue  have  delayed  for  twelve  months  after  cause 
of  action  aeeraed.^*   He  is  ordinarily  neither  au- 


thorized nor  required  to  sue  or  to  defoid  on  be- 
half of  a  municipality  or  county.'*  He  may  not 
maintain  an  action  solely  for  the  vindication  of 
private  rights  or  for  the  redness  of  private  griev- 
ances in  which  the  public  has  no  interest.''  But, 


coart.  Hovenden  v.  Annesley,  2  Bch. 
&  Lef.  607. 

[d]  A  prooMdJar  to  olitaln  a 
UeratM  ts  a  suit  neither  by  nor 
as&lnst  the  atate.  State  v.  Oorman, 
171  Ind.  68,  86  NB  763. 

83.  Cal. — Peo.  v.  Oakland  Water 
Front  Co„  118  Cal.  2S*,  50  P  305. 

Kan. — Wyandotte.  et«.,  Bridge  Co. 
V.  Wyandotte  County,  10  Kan.  826. 

Ha«8.~-Ooddard  v.  Smlthett,  S 
Gray  116. 

Mo. — State  v.  Mlsaourl  Pac.  R.  Co., 
176  Mo.  721,  75  8W  888;  State  v. 
St.  Louis,  eta,  R.  Co.,  176  Mo.  718, 
75  Srw  886;  State  v.  Atchison,  etc., 
R-  Co.,  176  Mo.  687.  75  SW  776.  63 
LRA  761.  The  attorney-ffeneral  la 
authorlaed.  In  an  appropriate  pro- 
ceedlniT,  to  institute  an  inquiry  Into 
the  legiOlty  of  th«  acts  a  oonnty 
institute  board  organtied  under  the 
law  to  determine  as  to  the  quallflea- 
tlons  of  solwol-teaobers.  State  v. 
Harrison.  141  Mo.  12,  41  SW  &71,  43 
SW  867. 

N.  T.— Peo.  Y.  Vanderbllt.  86  N.  T. 
287  [aft  3S  Barb.  282,  24  HowPr 
soil:  Peo.  V.  Macy,  62  HowPr  65. 

N.  D. — State  v.  Burleigh  County 
Dlst.  Ct..  1»  N.  D.  819.  124  NW  417, 
AnnCaslftl2D  986. 

S.  C— State  V.  Corbin,  16  S.  C. 
533,  537  (holding  that,  since  Oen.  St. 
p  110  I  B  authorizes  the  attomey- 
general  to  "prosecute  information  or 
other  process  against  persons  who 
Intrude  upon  the  lands,  rlgrhts.  or 
property  of  the  State,"  and  since  f  85 
requires  him  to  "defend  the'  rights 
of  the  State  In  all  cases  where  Its 
rishta  are  involved."  he  had  author- 
ity to  sue  a  law  Arm  to  recover 
money  oolleeted  by  it  In  a  suit 
fiv&lnat  persons  Intruding  on  the 
state's  prcq^erty,  sspeclally  aa-the  ac- 
tUm  of  the  attomey-gmeral'  In  suing 
tbe  Arm  was  reported  to  the -legis- 
lature, and  no  objection  was  made, 
and  from  this  fact  a  ratification  of 
his  action  might  he  Inferred). 

Eng. — Evan  v.  Avon,  29  Beav.  144, 
64  Reprint  681 :  Atty.-Oen.  v.  Shrews- 
bury Bridge  Co.,  21  Ch.  D.  762,  1 
ERC  567;  Ware  v.  Regent's  Canal  Co., 
S  I>e  O.  ft  J.  212,  60  BngCh  165,  44 
Reprint  1260;  Atty.-Gen.  v.  Great 
Northern  R  Co.,  1  Dr.  A  Sm.  1&4, 
€2  Reprint  837.  See  also  Reg.  v. 
Cruise,  2  Ir.  Ch.  65.  -  ■ 

N.  8. — ^Atty.-Gen.  v.  Bergen,  29  N. 
8.  186. 

ta]    Aotloaa  affabwt  pnbUo  oMoava. 

—The  attorney-general  is  the  proper 
party  (1)  to  bring  action  against 
public  offlcers  to  compel  them  to  dls- 

Eose'  properly  of  moneys  in  their 
eeplng  (State  v.  McClelland,  138  Ind. 
396.  Sf  NB  799;  Moore  v.  State,  66 
Ina.'  UO),    (2)    to    restrain  pUbllo 
boards  from  exercising  Inhibited  pow- 
ers (McMulIen  v.  Person,  102  Mich. 
eOS.  61  NW  260;  Taggart  v.  ^Wayne 
Oounty,  73  Mich.  63,  40  NW  852),  (8) 
crt*  ■  m  recover  on  a  state  treasurer's 
toozul   (Miller  v.  State,  69  MGm.  -113. 
a2   8  295).    It  has  been  heldt^  bow- 
Aver,  (4)  that  an  action  mgiy^-not  be 
rna.lnfAlned  by  the  attomey-genenal  to 
■Tttstrain  a  county  treasurer: from  col- 
3  -ectlng  taxes  for  the  payment  of 
"bonds   issued  by  a  school  district 
<State  V.  McLaughlin,  15  Kan.  228, 
22   AmR  264),  (5>  and  that  neither 
T.  Code  Civ.  Proc.  t  '4Z0  (per- 
nilttlnff    the    attorney-general,  on 
leave  of  court,  to  bring  suit  -4o  annul 
-C  >ie   charter  of  a  corporation  other 
■eTian  munoipal,  when  such  corpora- 
^  Son  exercises  a  franchise  not  con- 
:f  «rred  by  law),  nor  8  432  (allowing 
X-K  iiti  to  maintain  an  action  whenever 
person  unlawfully  exeroises  any 
fvublic  office  or  franchise)^  author^ 


tzes  BUiih  ofBcer  to  prosecute  a  suit 
in  the  name  of  the  people  against 
commissioners  appointed  by  act  of 
legislature,  to  enjoin  them  from  issu- 
ing town  bonds  authorised  by  said 
act  on  the  ground  that  they  had 
fatted  to  take  the  requisite  prelimi- 
nary steps,  nor  has  he  power  at  com- 
mon law  to  maintain  such  proceeding 
(Peo.  V.  Miner,  2  Lans.  (N.  T.)  896). 

[b]  Oertlovail  to  nmvw*  orden  of 
nealona  relating  to  the  expenditure 
of  the  district  rates  and  assessments 
lies  at  the  Instance  of  the  attorney- 
general  without  notice.  Rex  v.  New- 
castle Justices,  Draper  (U.  C.)  114. 

[c]  OoUeotloa  of  taasa,  Under  a 
statute  authorising  the  attorney-gen- 
eral to  commence  an  action  in  the 
name  of  the  state.  Whenever,  In  his 
opinion.  It  ia  neoeasary  to  do  ao  In 
order  to  protect  or  to  secure  the 
public  Interests.  (I)  he  may  bring 
suit  for  the  oolleqtlon-  of  taxes  due 
to  the  state  (State  v.'Callfornla  MIn. 
Co.,  18  Nev.  203;  State  v.  Ontral 
Paa  R  Co.,  10  Nev.  47.  See  also 
Brady  v.  Brooks.  99  Tex.  366,  89 
SW  1052);  (2)  bat  only  upon  express 
authority  from  the  state  may  he 
settle  a  tax  execution  for  less  than 
Its  full  amount  (State  v.  Southwest- 
ern R.  Co.,  66  Ga.  408).  (3)  Honeys 
received  by  him  In  actions  for  de- 
linquent taxes  become  part  of  the 
public  revenue  of  the  state  and  must 
be  paid  by  him  into  the  state  treas- 
ury, notwithstanding  such  sums  are 
not  the  full  sum  sued  for,  but  con- 
stitute merely  a  payment  of  part 
which  ia  admitted  to  be  due,  with- 
out prejudice  to  the  rights  of  either 
party  as  to  the  balance.  San  Mateo 
County  V,  OuUahan.  69  Cat  647,  11 
P  386. 

[d]  Zaforelng  nntvliloaa  1&  tosA 
by  ooBuaoAwealth. — The  attorney- 

feneral  (1)  may  bring  suit  to  en- 
orce  a  provision  in  a  deed  given  by 
the  commonwealth,  prohibiting  the 
placing  of  a  building, upon  the  front 
of  a  lot  conveyed  (Atty,-Oen.  v.  Oard- 
Iner,  117  Mass.  492),  j:2)  and.  where 
a  bond  for  such  de^d  contains  a 
stipulation  that  "a  passageway  six- 
teen feet  wide  la  to  be  laid  out  in 
the  rear  of  said  premises,  the  same 
to  be  filled  In  by  the  commonwealth 
and  to  be  Itept  open  a^id  to  be  main- 
tained by  tbe  abutters  in  common," 
he  may  maintain  an  action  to  restrain 
defendant  from  building  or  main- 
taining luiy  windows  which  project 
over  the  passageway  (Atty.-Oen,  v. 
WiUlamsi  140  Slass.  ,82»,  8  NB  80. 
3  NB  214,  54  AmR  468). 

Tel  Bajolnlsg-  co^gq^l'aey  to  do 
pcohihited  aota.  Thja.  attorney-gen- 
eral may  institute  pi^esdlngs  to  ob- 
tain an  injunction  restni^^g  persons 
who  have  conspired  togelMLfor  the 
purpose  of  doing  what  is  BBUblted 
by  law.  State  v.  ragan,  SS  iXTAnn. 
646.  ' 

rf]  BnJoliiiBg  eXeotioB  of  htdUf 
laga  adjooiu  pnbUo-  anaM.)— Mass. 
St.  (1898)  c  452  prohibiting,  the  erec- 
tion of  buildings  ovar  ninety  feet 
high  on  the  streetfr  adjoining  Cop- 
ley square.  In  Bovton,  which  Is  a 
public-park  Intended  for  the  use  of 
the  public,  gives  the  -public  rights  In 
the  nature  of  an  easement  over  lands 
facing  the  square  which  are  annexed 
to  it  for  the  benefit  of  the-publlc,  and 
hence  the  attorney-general  Is  the 
proper  person  to  sue  to  enforce  it. 
Atty.-Qen.  v.  Williams.  174  Mass.  476. 
55  NE  77.  47  LRA- 814  (holding  fur- 
ther that  St.  [1894]  c  257,  glvins  the 
city  of  Boston  the  right  to  enforce 
Its  building  law0  applied  ito  statutes 
then  In  force,  and  did  not  contem- 
plate the  paaaagtt  of.  the  lat^r  statute, 


and  hence  did  not  aifect  the  attorney- 
general's  right  to  enforce  it).  Com- 
pare State  V.  Schwelckardt,  109  Mo. 
496,  19  SW  47  (holding  that  the  at- 
torney-general has  no  authority  to 
enjoin  a  party  from  carrying  out  a 
contract  made  with  a  city  under  an 
ordinance  In  regard  to  a  privilege 
granted  such  party  In  a  pant). 

[g]  sajolauig  treapaas  on  okowb 
laada^The  court  has  Jurisdiction  to 
grant  an  injunction  at  the  Instance 
of  the  attorney-general  for  the  Do- 
minion  In  respect  of  trespass  upon 
crown  lands.  Atty.-Oen.  v.  Ryan,  5 
Man.  81. 

[h]  btevreattea  la  antt  bat«ra« 

«kat«a«— The  attorney-general  may 
Intervene  on'  behalf  of  the  United 
Statea  lni.k>.mAt  between  states  in 
mtm^  yw>  .mnmid  government  is  ln-< 
tereated:  ana  Be  may  introduce  evi- 
dence and  take  part  In  the  argument 
without  making  the  United  Stales  a 
party  for  or  nealnst  whom  JiulKment 
mny  he  ren<li'n*'l,  Florhlu  v.  ti.-orgla. 
17  IIow.  <  r.  S.  )  -iT-,  IT:  I.,  ..'i    I  SI. 

[  i  ]  Where  a  public  right  Is  in- 
vaded, and  the  aullioritU's  whose 
duty  it  1.1  to  bring  an  action  fraudu- 
l«Mitly  refuse  to  do  so,  or  no  other 
ri'in.'dy  oxIstH  at  common  law,  the 
at  tonn-y-Ken'^ral  may  -sue  in  his  rep- 
rcseiiialive  cajiaeity.  whether  the  in- 
jury afl'ecls  the  whole  people  or  a 
limited  organ  i  nation  of  them,  and 
whether  it  l.-^  a  public  nuisaniQe.  or  ^ 
corrupt  perversion  of  publU^  ^flflfT 
or  of  ruhllc  credit.  Peo.  v.'T#ee&> 
13  AbbPrNS  (N.  Y.)  25. 

84.    Carr  v.  State.  81  Ind.  342. 

[  a  ]  After  twelve  uoatha'  drtay  on 
the  part  of  jn,  pi^oseoutlng  attorney, 
an  action  may  be  proseciited  by  tm 
attorney-general  on  a  forfeited  re- 
cognisance,  and  the  authority  of  the 
atu^uey-general  in  a  suit  so  brought 
la  superior  to  that  of  the  prosecuting 
attorn^  -Stata  v.  Schh.s'^.  n2  ind. 
298. 

8B.  State  v.  Desforges,  6  Rob. 
(I^)  253  (suit  on  a  forfeited  ball 
bond  when  the  penalty  belongs  to  a 
city);  Peo.  v.  Equity  Gas  Light  Co., 
141  N.  T.  232,  36  NE  194  (to  restrain 
unauthorized  tearing  up  of  street 
pavements);  Peo.  v.  Booth,  22  N. 
T.  397  (to  restrain  a  pwnioa  irom 
taking  possession  of  muniiilpiu  prw 
eriv). 

86.  Atty.-Gen.  v.  Mollter,  26  MIclL 
441:  I'eo,  V.  Ingersoll.  58  N.  Y.  1,  IT 
AmR  17S  [aff  67  Barb.  472]. 

[a]    In    Idaho,    under    Rev,  St. 

il887>  5  250  Bubd  1  as  amended  by 
I,  (1901)  p  163,  the  attorney-general 
1h  the  attorney  for  a  county  when 
it  Is  a  party  on  appeal,  utiletis  the 
Interest  of  the  county  Is  adverse  to 
that  of  the  state  or  of  some  officer 
thereof  Acting  >n  his  official  capacity. 
TSl^fi  County,  li  Id*. 

87.  tr.  I^ISnniibn  v.  Ard.  Sll  V. 

8.  11,  29  set  L  68  L. j«4l< 

III. — Peo.  V.  Genera]  HBeotrifi  R.  Co., 

172  111.  129,  £0  NE  158. 

Mass.— Atty.-flen.  v.  CHark,  191 
Mass.  201,  45  NE  1S3;  Atty.-Qva.  T. 
Salem.  103  Mass.  138. 

^rirh  —Atty.-Oen.  V,  Police  Justice, 
41  Mich.  221.  2  NW  25:  Atty.-Gen.  v. 
Evart  Blooming  Co.,  34  Mich.  462; 
Attv.-Gen.  v.  Detroit.  2fi  Mich.  263. 

jio. — state  V.  Mls-Kourl  Pac.  R.  Co., 
176  Mo.  721.  7r.  PW  8S8;  State  v. 
St.  Louis,  etr„  T;  Co.,  17G  Mo.  718, 
75  SW  88S;  State  v.  Atchison,  etc., 
R.  Co..  176  Mo.  GST.  75  SW  776,  68 
LRA  761.  .      .  „ 

Tex. — State  v.  Farmers'  L.  ft  T. 
Co„  81  Tex.  630,  17  SW  <0. 

Wl8.--Atty.-Oen.  v.  Albion  Acad- 
emy, etc..  Xnat.,  62  Wis.  469,  9  NW 
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in  the  case  of  a  wrong  which  constitutes  a  public 
as  well  as  a  private  injury,  the  attomey-geneKd  may 
maintain  an  action  or  proceeding  in  respect  to  the 
public  injury." 

Exclusiveness  of  right.  Where  a  statute  permits 
other  officers,  boards,  or  commissions  to  bring  ac- 
tions in  the  name  of  the  state  by  special  counsel 
employed  by  them,  the  attomey^neraJ  has  not  ex- 
clusive authority  to  represent  the  state  as  attor^ 
ney,  and  he  has  no  right  to  insist  on  being  substi- 
tuted as  attorney  in  such  an  action.*"  So  in  Can- 
ada, although  the  attorney-general  is  not  a  party 
to  the  suit,  a  grant  made  by  the  crown  throngn 
error  or  improvidence  or  proenred  by  fraud  may  be 
set  aside.** 

Limitation  of  right.  In  some  states  the  duties 
of  the  attorney-gmeral  are  limited  by  statute  to 
state  cases  pending  or  instituted  in  the  supreme 
court;  and  he  is  not  obliged  to  appear  in  inferior 
eoorts  unless  required  to  do  so  by  the  governor  or 
I^islature.*^ 

[$  19]   2.  Ooiic«niing  Public  TnutB  and  Ohaxi- 


tiw.*'  The  attorney-general  is  a  proper  party  in 
any  action  involving  the  proper  administration  of  a 
trust  in  which  the  public  is  interested."  In  snits 
for  the  enforcement  of  such  a  public  trust  or  charity, 
the  attorney-general  is  the  proper  suitor,*'  and  he 
may  file  an  information  either  of  his  own  motion  or 
upon  the  relation  of  any  party  concerned." 

20]  3.  ConMniinc  Patents.  In  England  and 
in  her  colonies  the  attorney-general  acts  as  the  r^re- 
sentative  of  the  crown  in  matters  connected  vitii 
patents." 

[  (  21]   4.  For  Recovery  of  Oonunon  School  Fund. 

A  suit  by  the  state  to  recover  a  part  of  its  eommoo 
school  fund  is  properly  broog^t  on  the  relation  of 
the  attorney-general."^ 

[i  22]  5.  Conduct  and  Muufament  of  Oanse— 
a.  In  QeaaraL  In  the  absence  of  explicit  l^slative 
expression  to  the  contrary,"^  the  attorney-general 
possesses  entire  dominion  over  every  suit  instituted 
by  him  in  his  official  capacity  whether  there  is  a 
relator  or  not.""  As  an  incident  of  such  control, 
the  attorney-general  has  power  to  dismisa  or  to  dis- 


mLAtty.-Oen.  t.  Chtcago,  etc..  R.  Co., 
3E  Wis.  425. 

[a]    Qot  tarn  Mtloas.— It  1b  not 

the  attomey-ffeoeral'8  duty  to  attend 
to  the  prosecution  of  qui  tam  or  pop- 
ular actions.  Matter  of  Attsr.-Oen., 
Mart  ft  T.  <T«nn.)  Z86. 

88.  Com.  V.  State  Treasurer,  29 
Pa.  Co.  64E,  IS  Pa.  Dlst  281  [alX 
210  Pa.  S72.  69  A  961];  Atty.-Oen.  v. 
Albion  Academy,  etc,  Inst.,  S2  Wis. 
469.  9  NW  891. 

80.  Peo.  V.  Santa  Clara  Lumber 
Co.,  126  App.  Dlv.  616.  110  NTS 
280  [rev  65  Misc.  507.  106  NTS  6241: 
Peo.  V.  Santa  Clara  Lumber  Co.,  90 
Misc.  150,  118  NTS  70. 

[a]  Vrespass  on  forest  presAnre. — 
Under  N.  T.  L.  (1900)  p  6S  c  20  9  222, 
as  amended  by  L.  (1902)  p  896  c  334, 
authorising  the  forest,  flsh,  and  game 
commission  tn  the  name  of  the  peo- 
ple, through  special  counsel,  to  bring 
actions  to  recover  damages  for  tres- 
pass on  land  In  the  forest  preserve, 
the  attorney-general  has  no  right  to 
Insist  on  being  substituted  as  attor- 
ney in  such  an  action  In  place  of  the 
special  counsel  for  the  board.  Peo. 
v.  Santa  Clara  Lumber  Co..  12S  App. 
Div.  61S,  119  NTS  280  trev  86  HUc. 
507,  106  NTS  624];  Peo.  V.  Santa 
Clara  Lumber  Co.,  60  lElsc  ISO,  118 
NTS  70. 

90l  Bartlet  v.  Delaney.  27  Ont.  L. 
694. 

91.  Railroad  Tax  Cases,  136  Fed. 
233;  Atchison,  etc.,  R.  Co.  v.  Peo., 
6  Colo.  60;  State  v.  Carondelet  Canal, 
etc.,  Co.,  129  La.  279,  56  S  137:  State 
V.  Huston,  21  Okl.  782,  97  P  982. 

[a]  The  word  **w1i«b,"  as  used  In 
an  act  providing  that  the  attorney- 
general  shall  appear  for  the  state 
and  bring  actions  "when"  requested 
by  the  governor  or  the  legislature 
means  no  more  than  "tn  case"  or 
"If."  State  v.  Huston,  21  Okl.  782, 
97  P  982. 

[b]  In  Oklaluinia  under  Rev.  Ij. 
(1910)  i  8057  the  attorney-general's 
authority  to  "prosecute"  an  action 
under  direction  of  the  governor  au- 
thorizes him  to  Institute  the  action 
as  either  a  civil  or  a  criminal  pro- 
ceeding.   Ex  p.  Kelly,  146  P  444. 

n.   See  Charities  [6  Cye  »<•]. 

M.  111.— Atty.-Qen.  v.  Newberry 
Library.  160  111.  229,  87  KB  236  [aS 
5*  Blafeh- 
ford,  108  111.  684. 

Mass. — ^Atty.-Gen.  v.  Tudor  Ice  Co., 
104  Mass.  289.  6  AmR  227;  Atty.-Gen. 
V.  Garrison,  101  Mass.  223:  Jackson 
T.  Phillips.  14  Allen  639. 

Mo.— Lackland  v.  Walker.  151  Mo. 
210.  52  SW  414  (holding  that  where 
the  public  is  the  beneficiary  of  a 
charitable  trust  the  attorney-general 
Is  the  only  necessary  party  to  a  pro- 


ceeding Involving  the  administration 
of  the  trust  estate  or  the  powers  and 
duties  of  the  trustees). 

N.  J. — Princeton  Univ.  v.  Wilson. 
78  N.  J.  Bq.  1.  78  A  898. 

Ont. — Re  Ontario  Bank  Pension 
Fund.  80  Ont  U  SSO.  6  OntWN  69S 
(necessary  party  to  proceedings  re- 
garding bank  clerks'  pension  fund). 

See  also  Atty.-Oen.  v.  Oamer. 
[1907]  2  K.  B.  480  (holding  that  the 
attorney-general  should  not  be  made 
a  party  to  any  proceedings  for  the 
protection  of  public  rights  affecting 
only  a  small  portion  of  the  commu- 
nity, especially  when  that  portion  can 
Itself  maintain  an  action  in  re- 
spect of  any  infringement  of  those 
rights);  Ex  p.  Skinner,  2  Meriv.  453, 
36  Reprint  1013,  1  Wlls.  Ch.  14,  37 
Reprint  7  (holding  that  a  petition 
under  52  Geo.  Ill  c  101  must  have 
the  signature  of  the  attorney-gen- 
eral, or  of  the  solicitor-general  only 
in  the  case  of  there  being  no  at- 
torney-general at  the  time,  such  sig- 
nature to  be  afDxed  with  the  same 
deliberation  as  In  the  case  of  an 
information  regularly  filed) ;  Mat- 
ter of  Warwick  Charitiea,  1  PhiL 
669,  19  BngCb  SB9.  41  Reprint  746 
(holding  that  petitions  for  filling  va- 
cancies In  the  number  of  eharity 
trustees  require  the  flat  of  the  attor- 
ney-general, but  need  not  be  served 
upon  him);  Atty.-Gen.  v.  Hewitt,  9 
Ves.  Jr.  232,  82  Reprint  591  (hold- 
ing that  the  court  will  not  act  under 
an  award  in  a  charity  cause  with- 
out the  consent  of  the  attorney-gen- 
eral or  without  Inquiring  whether  It 
Is  for  the  benefit  of  charity). 

[a]  lUwrtratUms^(l)  The  attor- 
ney-general is  a  necessary  party  to  a 
suit  to  obtain  the  direction  of  a 
court  of  equity  as  to  the  administra- 
tion of  a  public  charity  which  is  not 
In  the  hands  of  trustees  charged  by 
the  donor  with  Its  management,  but 
he  is  not  a  proper  party  when  the 
only  relief  sought  is  the  division  of 
the  property  left  by  the  donor  be- 
tween the  ctiarlty  and  other  devlseea 
Newberry  v.  matcfafoid.  IM  111.  584. 
(2)  He  must  also  be  made  a  party 
to  a  suit  in  equity  by  an  executor  to 
test  the  validity  of  a  bequest  for 
charitable  purposes.  JacKson  v. 
Phillips.  14  Allen  (Mass.)  639. 

[b]  Where  the  beneflolariss  ars  so 
numerous  and  Indefinite  that  the 
breach  of  trust  cannot  be  effectively 
redressed  except  by  an  action  In  be- 
half of  the  people,  a  court  of  equity 
will  sustain  an  Information  at  the 
suggestion  of  the  attorney-general  in 
behalf  of  the  people.  Atty.-Gen.  v. 
Tudor  loe  Co.,  104  Mass.  289.  <  AmR 
227:  Atty.-Oen.  v.  (Sarrison,  101  Mass, 
223* 


84.  Maas.— Atty.-Gen.  v.  Clark,  16T 
Mass.  201.  46  NB  188;  Parker  v.  May. 
5  Cnsh.  836. 

Mich.— Atty.-Gen.  v.  Soule,  28  Mich. 
IBS  (holding,  however,  that  a  be- 
quest of  a  certain  sum  for  the  estab- 
lishment of  a  school  in  a  spedfled 
locality  "for  the  education  of  chil- 
dren, to  be  expended  aoiMirdlng  to  the 
direction  of  my  said  executors.**  was 
not  a  bequest  for  a  public  charity  so 
enforceable). 

Nebr. — In  re  Crrighton,  91  Kebr. 
664.  136  NW  1001.  AanCaal918D  128 
and  note. 

N.  H. — Orford  Uidon  OonK.  Soc.  v. 
Orford  West  Cong.  Soc  »  N.  H. 
468. 

N.  J. —Princeton  Univ.  v.  Wilson. 
78  N.  J.  Eq.  1,  78  A  893. 

N.  T. — Relief  Respectable  Aged  In- 
digent Females  Assoc  v.  Rrnkmsn. 
21  Barb.  666. 

Eng. — Sweet  L.  D. 

Can. — Atty.-Gen.  v.  Axford,  13  Can. 
S.  C.  294. 

[a]  Vhls  Is  a  oonmon^w  power 
Incident  to  the  office  and  does  net 
depend  for  Ita  exercise  upon  the  re- 
quirement of  the  governor  or  of 
either  branch  of  the  legislator^  as 
provided  In  Mass.  Rev.  St.  c  13  f  U. 
Parker  v.  May.  6  Cush.  (Mass.)  St«. 

88.  Princeton  Univ.  t.  Wllam,  78 
N.  J.  Bq.  1,  78  A  893. 

88.   Sweet  L.  D. 

[a]  A  Mlrs  faolaa  to  vopatf  ls*> 

ten  patMd^  at  the  Instance  of  a  pri- 
vate prosecutor,  may  lasue  only  on 
the  flat  of  the  attorney-general,  who 
may  withhold  his  assent  If  no  suf- 
ficient ground  Is  shown.  A  draft  of 
the  writ  and  a  statement  of  the  facts 
on  which  it  Is  founded  should  be 
laid  before  the  attorney-general,  and. 
if  he  is  disqualified  from  acting  the 
solicitor-general  or  a  crown  lawyer 
should  decide  on  the  appliwtieo. 
Irfgall  V.  Duffy,  8  N.  B.  57. 

[b]  On  an  appUoatton  to  qusnUsa 
■  patent  under  the  Patent  Act  of 
1872,  It  seems  that  the  Intervehtioo 
of  the  attorney-general  la  not  esaeo- 
tial.  Matter  of  Bell  TeL  Co.,  9  Ont. 
339 

87.  Tippecanoe  County  v.  State.  92 
Ind. 

88.  StaU  V.  Southern  JL  Oow  U 
S.  C.  12,  14,  62  SB  llie  (where  the 
court  said:  "Nothing  but  the  most 
explicit  legislative  expression  ahoold 
induce  the  Ourt  to  hold  that  It  was 
the  Intention  of  the  General  Assem- 
bly to  embarrass  the  Attomey-Oe«- 
eral  by  denying  to  him  the  power  and 
responsibility  of  conducting  the  liti- 
gation according  to  his  judgment**). 

88.  State  v.  Southern  R.  Co..  81 
8.  C.  12.  62  SB  1116:  Casgraln  «. 
Atlantic  etc.,  R.  Co.,  tl895]  App.  Chn. 
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eontinne  snits  brongfat  by  him,^  either  with  or  vith- 
ottt  a  stiptilatioii  by  the  other  party,'  and  to  make 
any  disposition  of  sneh  suits  that  he  deems  best  for 
the  interest  of  the  state.'  In  some  of  the  United 
States,  however,  it  has  been  held  that  when  the 
state  has  no  direct  interest  in  the  event  of  the  soit, 
the  attorney-general,  as  such,  has  no  power  to  con- 
trol the  conduct  thereof,*  or  to  withdraw  his  consent, 
given  to  the  parties  interested,  to  the  use  of  the 
name  of  the  state  and  of  his  name  in  bringing  an 
action  when  such  withdrawal  would  prejudice  the 
parties  interested." 

The  United  States  attomey-genoral  may  absolutely 
dismiss  or  discontinue  suits  in  which  the  govern- 
ment is  interested.*  A  fortiori  he  may  terminate  the 
same  upon  terms  at  any  stage  by  way  of  compromise 
or  settlement.' 

[$  23]  b.  Appearance.  In  England  the  attorney- 
general,  as  such,  is  always  supposed  to  be  in  coart, 
and  if  he  will  not  appear  it  must  be  considered  as  a 
nil  dicit."  In  the  United  States  supreme  court  it 
is  the  uniform  practice  of  the  clerk  to  enter  the 
appearance  of  the  attorney-general  of  the  United 
States  in  oases  in  which  the  United  States  is  a  party 
at  the  first  term  to  which  any  writ  of  error  or 
appeal  is  returnable.  This  practice  is  not  conelusiTe 

282  [conflrmlng  (Q.  B.  Dec.  28,  1892) 
Cons.  Dig.  Quebec  179  (rev  21  RevLcR 
71  >1:  Atty.-Oen.  v.  Haberdashera' 
Co..  15  Beav.  397.  61  Reprint  691; 
Atty.-a«n.  V.  Hargrave,  11  Ont.  L. 
&tO,   7  OntWR  368,  See  also 

Atty.-Oen.  v.  Ironmongers  Co..  Cr.  & 
Ph.  208.  18  KngCh  208,  41  Reprint 
469  [att  2  Beav.  318,  17  SngCh  818, 
48  Reprint  1201]  (holding  that  In  an 
Information  the  attorney -general,  and 
not  the  relator.  Is  the  party  prose- 
cutlngr  the  cause,  and  that  therefore 
the  court  win  not  allow  counsel  for 
the  relator  to  be  heard  In  any  other 
character  than  as  counsel  for  the 
attorney-general):  Atty.-Oen.  v.  Win- 
nipeg Blectric  R.  Co.,  22  Man.  7«1 
(holding  that  he  may  sue  without  a 
relator  as  well  aa  with  one). 

'  1.  111. — Peo.  V.  Spring  Lake  Drain., 
etc.,  Dlst.,  268  111.  479,  97  NE  1042. 

Ky. — Com.  v.  Lioulsville  Property 
Co..  141  Ky.  781.  ISJ  SW  759. 

La.— State  v.  Haokley,  119  Xa.  482, 
44  S  272. 

Nebr. — State  v.  Fremont,  etc..  R. 
Co..  22  Nebr.  818.  85  NW  118  (hold- 
ing that,  where  the  attorney-gen- 
eral Is  intrusted  by  law  with  the 
management  of  all  cases  in  which  the 
state  Is  a  party  or  la  interested,  bla 
action  in  a  suit  by  state  aninst 
a  railroad  company  to  compel  the 
company  to  reduce  Its  freight 
ebargea  may  not  be  controlled  by  a 
majority  of  the  state  board  of  trans- 
portation). 

N.  T. — Peo.  V.  New  York  Cent. 
Crosstown  R.  Co.,  21  Hun  47«  (hold- 
Ins  that  an  action  brought  by  the 
people  with  the  consent  of  the  attor- 
ney-general to  restrain  a  street  rail- 
way company  from  laying  its  tracks 
alontr  a  certain  street  may  be  aban- 
doned tf  he  BO  elects);  Peo.  v.  To- 
ba.cco  Mfg.  Co.,  42  HowPr  162  (hold- 
Ing  that  the  attorney-general  may 
discontinue  an  action  brought  by  him 
in  the  name  of  the  people  against  a 
corporation  to  enforce  a  forfeiture  of 
Its  charter). 

S.  C. — State  V.  Southern  R.  Co,  82 
8.  C.  12,  62  SE  1116. 

Bnc. — Casgraln   v.   Atlantic,  etc» 
Co.,  Fl8»B]  A.  C.  282. 

[a]  Omkagm  of  vtaae^The  attor- 
ney-general, and  not  the  governor, 
has  authority  to  consent  to  the  trans- 
fer of  a  case  against  the  state  from 
a  term  In  the  city  of  New  Orleans 
to  a  term  In  Monroe.  State  V.  Du- 
baclet,  27  La.  Ann.  29. 


against  the  attorney-general  if,  at  the  first  term,  he 
withdraws  his  appearance  or  moves  to  strike  it  oif; 
but,  if  he  lets  it  pass  for  one  term,  it  is  conclusive 
upon  him  as  to  an  appearance.* 

24]  c  PleadingB  and  PirtieB.  Where  an  ac- 
tion is  brought  by  the  attorney-general  on  the  re- 
lation of  another,  the  latter  need  not  be  joined  as 
plaintiff  unless  the  action  is  substantially  for  his 
benefit,*"  and  it  has  been  held  that  the  proceedings 
in  an  ex  ofileio  information  may  be  either  at  the 
suit  of  the  queen  or  of  the  attorney-general.'^  There 
ia  no  precedent,  however,  for  dispensing  with  the 
signature  of  the  attorney-general  to  an  informa- 
tion,*^ although  where,  by  direction  of  the  court, 
an  information  had  been  amended  by  merely  adding 
a  party,  a  motion  to  take  the  amended  information 
off  the  files  because  not  signed  by  the  attomey^n- 
eral  was  refused.*'  At  common  law  the  crown  is  not 
precluded  from  pleading  double,  or  pleading  and  de- 
murring, and  the  right  of  the  crown  to  plead  double 
is  unaffected  by  any  of  the  statutes  or  rules  of  court 
relating  to  pleading  and  procedure.*^  Where  a 
question  of  great  difficulty  and  delicacy  arises  be- 
tween a  subject  plaintiff  and  the  crown  defendant, 
the  court  will  not  allow  it  to  be  decided  upon  de- 
murrer, but  an  answer  must  be  filed,  and  the  benefit 


[b]  BlBdlBC  pw^  Im  oovrolidaM 
action. — ^Where  a  case  In  which  plaln> 
tiff  in  error  was  a  defendant  was 
consolidated  with  another  brought  by 
the  attorney-general  on  the  relation 
of  plaintiff  In  error  whose  interest 
was  the  same  In  both  proceedings  and 
who  received  all  of  the  rellef-nanted 
by  the  decree  In  the  consolidated 
action  in  fiivor  of  him  and  of  the 
people,  the  attorney-general  could, 
for  BUfflclent  reason,  stipulate  to 
postpone  the  taking  effect  of  the  de- 
cree so  as  to  bind  plaintiff  in  error. 
Spring  Lake  Drain.,  etc.,  Dlst.  v. 
Stead,  263  111.  247,  104  NE  1014. 

B.  Peo.  V.  Spring  Lake  Drain.,  etc, 
DIsL.  263  111.  479,  97  NE  1042. 

3.  Peo.  V.  Spring  Lake  Drain.,  etc, 
Dlst.,  253  111.  479,  17  NB  1042.  Com- 
pare Com.  V.  Humston,  9  Ky.  Op.  526 
(holding  that  the  attorney-general 
has  no  greater  power  to  compromise 
a  Judgment  in  favor  of  the  state 
than  has  an  attorney  for  a  private 
party). 

4.  Peo.  V.  North  San  Francisco 
Homestead,  etc,  Assoc,  38  Cal.  564; 
Peo.  V.  Jacob,  2  Cal.  Unrep.  Cas,  672, 
12  P  822  (holding  that,  when  a  suit 
Is  instituted  in  the  name  of  the  state 
by  permission  of  the  attorney-gen- 
eral upon  the  relation  of  Uie  real 
party  in  Interest,  seeking  the  can- 
cellation of  a  patent  for  state  swamp 
lands,  and  the  state  has  no  direct  In- 
terest In  the  event  of  the  suit,  the 
attorney-general  Is  not  authorized  to 
move  to  dismiss);  Atty.-Oen.  v.  Wal- 
lace, 7  B.  Mon.  (Ky.)  611  (holding 
that  the  attorney-general  has  no  au- 
thority to  dismiss  an  Information 
filed  with  his  consent  on  relation  of 
another  to  enforce  a  charitable  be- 
quest since  the  control  of  the  cause 
and  the  liability  for  costs  rest  on 
the  relator):  Mechanics'  F.  Ins.  Co.'« 
Case,  6  AbbPr  (N.  Y.)  444  (holding 
that  an  action  begun  by  the  attor- 
ney-general at  the  Instance  of  the 
state  comptroller  to  dissolve  an  in- 
surance company  may  not  be  discon- 
tinued at  the  option  of  the  attorney- 
general).  See  also  Atty.-Oen.  v.  Bar- 
stow.  4  Wis.  667  (holding  that,  where 
the  attorney-general  has  filed  an  in- 
formation in  the  nature  of  quo  war- 
ranto upon  the  relation  of  a  person 
claiming  an  office,  he  nlay  dismiss 
the  action  as  far  as  the  public  is 
concerned,  but  the  relator  is  allowed 
to  prosecute  his  claim  In  the^auit  so 
Instituted). 


6.  Peo.  V.  Clark,  72  Cal.  289.  IS 
P  858;  Peo.  v.  North  San  Francisco 
Homestead,  etc.  Assoc..  38  Cal.  664; 
Peo.  V.  Jacob.  2  Cal.  Unrep.  Cas.  672. 
12  P  222 

6.  23  bp.  Atty.-Oen.  607;  22  Op. 
Atty.-Oen.  491. 

7.  28  Op.  Atty.-Gen.  507. 

81  Barclay  v.  Russell,  Dick.  728, 
21  Reprint  464  (where  the  court,  la 
consequence,  refused  to  order  the  at- 
torney-general to  appear  to  a  bill). 
See  also  Shea  v.  Fellowes,  1  Ch. 
Chamb.  (U.  C.)  80  (holding  that 
where  the  attorney-general  Is  a  de- 
fendant and  does  not  answer,  the 
proper  course  Is  to  obtain  an  order 
that  he  shall  answer  in  a  week,  or 
that  the  bill  shall  be  taken  pro  con- 
fesso). 

9.  Farrar  v.  U.  S..  3  Pet.  (U.  S.) 
459.  7  L.  ed.  741. 

10.  Peo.  V.  Metropolitan  Bank,  7 
HowPr  (N.  T.)  144;  State  v.  Cun- 
ningham. 81  Wis.  440,  51  NW  724, 
16  LRA  561.  See  also  Matter  of  Bed- 
ford Charity,  2  Swanst.  470,  36  Re- 
print 696. 

[a]  "mformatton.'* — In  an  action 
by  tne  attorney-general  on  the  re- 
lation of  a  plaintiff,  the  title  "infor- 
mation" should  no  longer  be  used. 
Atty.-Gen.  v.  Shrewsbury  Bridge  Co., 
21  Ch.  D.  752,  1  ERC  667. 

11.  Reg.  v.  Burnbam.  1  U,  C.  Q.  B. 
513. 

IB.  p.  Skinner,  2  Merlv.  463, 

36  Reprint  1013,  1  Wlls.  Ch.  14,  37 
Reprint  7;  Atty.-Oen.  v.  Toronto  St. 
R.  Co.,  13  Oratit  Ch.  (U.  C)  441, 
2  Ch.  Chamb.  (U.  C.)  165  (holding 
that,  where,  in  his  absence  from  the 
province,  an  Information  was  filed 
without  his  signature,  but  had  In- 
dorsed thereon  a  flat  signed  by  the 
solicitor-general.  It  should  be  taken 
off  the  flies). 

13.  Atty.-Oen.  v.  Toronto  St.  R. 
Co.,  2  C:h.  Chamb.  (U.  C.)  321. 

14.  Tobln  V.  Reg.,  14  C.  B.  N.  3. 
505,  108  ECL  605,  143  Reprint  543; 
Reg.  V.  Diplock,  19  L.  T.  Rep.  N.  S. 
380.  See  also  Rex  v.  Caldwell,  Forr. 
67,  146  Reprint  1112;  Atty.-Gen.  v. 
Donaldson,  7  M.  &  W.  422,  161  Re- 
print 880. 

[a]  Time  to  plead  Sm  abateiUMrt.— 
In  an  action  against  the  common- 
wealth the  attorney-general  cannot 

{ilead  In  abatement  after  a  general 
mparlance.  Martin  v.  Com.,  1  Mass. 
847.  See  generally  Abatement  and 
Bevlval  i  678. 
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of  the  demurrer  will  be  reserved  to  defendant.^" 
Where  the  consent  of  the  court  to  the  maintenance 
of  an  action  by  the  people  by  the  attorney-general 
is  necessary,  the  consent  is  a  condition  precedent, 
and  must  be  alleged  and  proved.'* 

25]  d.  AppeaL  Unless  otherwise  provided  by 
statute,  the  attorney-general  is  the  only  person  who 
is  authorized  by  law  to  appear  for  the  people  in  the 
supreme  court,*'  and  no  other  attorney  appearing 
without  his  consent  will  be  recognized.'^  The  at- 
torney-general may  appeal  '•  from  a  judgment  taken 
by  consent  of  the  district  attorney,'"  or  when  the 
latter  declines  to  present  an  appeal,'*  and,  it  seems, 
has  power  to  waive  his  right  to  an  appeal." 

26]  6.  Power  to  Bind  Stete  or  United  States. 
In  the  absence  of  statutory  authority  the  attorney- 
general  has  no  power  to  enter  the  appearance  of  the 
state  for  the  purpose  of  bringing  it  in  as  a  party 
defendant  to  a  pending  action;'^  and,  where  he  is 
specially  authorized  to  bring  certain  actions,  he 
can  bind  the  state  only  in  eases  similar  to  those  so 


authorized.'*  Nor  is  the  United  States  attorney- 
general  authorized  to  make  the  United  States  a 
party  defendant  in  any  court.'" 

[$27]  E.  Criminal  Prosecntioiis—l.  In  OenmL 
Although  it  is  not  generally  the  duty  of  the  attor- 
ney-general to  conduct  criminal  trials  in  the  ooort 
below,'"  he  may  assist  the  prosecuting  attorney,  at 
the  latter 's  request  and  by  consent  of  coort,  in  a 
prosecution  for  murder,  without  stating  whethw  he 
appears  in  his  official  capacity  or  as  hi^d  connseL** 
The  legislature,  however,  has  the  coostittttional 
power  to  confer  upon  the  attorney-general  the  ligfat 
in  his  discretion  to  supplant  states  attorneys  or  to 
assist  them  in  the  institution  and  prosecntitm  of 
criminal  cases. '^  This  duty  is  nsaally  imposed  snb- 
ject  to  the  call  of  the  governor  or  I^islatore." 
When  thus  authorized  and  empowered,  the  attorney- 
general  is  invested  with  full  control  over  the  prose- 
cution, and  has  all  the  rights  itnd  powers  of  a  prose* 
cuting  attorney."* 

[$28]   S.  AppeU.  The  attomey-genenil  may  ap- 


IS.  Latour  v.  Att^.-Oeo.,  11  Jur. 
N.  8.  7. 

IS.  Peo.  V.  Bleecker  St.,  etc.,  B. 
Co.,  140  App.  ZMv.  611,  125  NTS  1046 
[a#  801  K.  T.  694  mem,  06  NE  113C 
mem]. 

17.  Peo.  V.  Pacheco,  29  Cal.  210; 
Peo.  T.  Navarre,  22  Mich.  1  (hold- 
ing that,  except  by  him,  the  state 
cannot,  under  Comp.  li.  |  180,  be 
made  a  plaintiff  In  error  In  that 
court). 

18.  Frey  v.  Mlchle,  68  Ulch.  S83. 
86  NW  184;  Babcock  v.  Hanaelman, 
66  Mich.  27,  22  NW  99.' 

[a]  Wentnvtlon  a«  to  anttuntty. 

—It  wili  be  presumed  that  other 
counsel  appearing  for  the  state  are 
ftctlnc  by  his  authority.  State  v. 
California  Mln.  Co..  13  Nev.  SOS. 

[b]  Am  appeal  tlNim  Oie  board  of 
fenenl  apwtdaers  by  the  United 
States  can  oe  allowed  only  on  the 
application  and  In  the  name  of  the 
attorney-general,  when  the  record 
does  not  show  that  the  court  Is  of 
opinion  that  the  question  Involved  Is 
of  such  Importance  as  to  require  an 
appeal;  but  where  such  an  appeal  Is 
Irregularly  taken  In  the  name  of  the 
collector  of  the  port  by  the  district 
attorney,  and  the  parties  admit,  In 
the  circuit  court  of  appeals,  that  it 
was  In  fact  taken  by  direction  of  the 
attorney-general,  and  consent  that 
the  petition  for  appeal  may  be 
amended  by  substituting  his  name 
for  that  of  the  collector,  the  circuit 
court  of  appeals  has  jurisdiction  to 
allow  such  amendment.  U.  S.  v. 
Hopewell.  51  Fed.  788,  2  CCA  BIO. 

19.  State  V.  Osakls,  112  Minn.  S66, 
128  NW  295. 

[a]  Where  he  Is  not  a  par^  or 
the  ggpg—ntatlv  of  a  par^,  under 
Xnd.  Rev.  St.  (1881)  9  662,  as  In  an 
action  by  the  state  on  his  relation  to 
test  the  constitutionality  of  a  law 
affecting  the  membership  of  the  leg- 
islature, he  may  not  appeal,  since  the 
action  Is  not  brought  by  the  state,  or 
against  it,  nor  Is  it  one  in  which 
any  criminal  or  state  prosecution  Is 
pending  in  the  supreme  court.  Par- 
ker V.  State,  133  Ind.  178.  32  NE 
836,  33  NE  119,  18  LRA  567. 

so.  Sacramento  County  v.  Central 
Pac.  R.  Co.,  61  Cal.  250. 

ai.  Slate  V.  Held,  46  La.  Ann.  162, 
12  S  189. 

— Stephens,  52  N.  T. 
806.  Compare  State  v.  Echeverla,  33 
La.  Ann.  709  {holding  that.  In  pro- 
ceedings under  the  Intrusion  into 
Office  Act  although  the  attorney-gen- 
eral will  not  be  compelled  by  man- 
damus to  appeal  In  behalf  of  the 
Btate  from  an  adverse  decision,  he 
cannot  bind  the  state  by  acquiescence 
In  an  adverse  Judgment). 
S8.   Railroad  Tax  C^Lsie^  1S6  Ped. 


233:  Ex  p.  Dunn,  8  S.  C.  207;  Public 
Account  Comrs.  v.  Rose,  1  S.  C.  Eq. 
461.  See  also  New  Orleans,  etc.,  R. 
Co.  V.  New  Orleans,  34  La.  Ann.  429 
(holding  that  the  Intervention  of  the 
attorney-general  in  a  case.  In  the 
name  of  the  state,  unauthorized  by 
any  legislative  action,  does  not  bind 
the  state  to  any  of  the  judicial  aver- 
ments or  pleadings  of  such  interven- 
tion) ;  State  v.  Lancaster  County 
Bank,  8  Nebr.  218  (holding  that, 
where  the  petition  ftiils  to  eel  forth 
a  cause  of  action  against  the  stat& 
the  assent  of  the  attorney-general 
to  a  judgment  thereon  will  not  aid 
the  Judgment).  Compare  Fonseca  v. 
Atty.-Oen..  17  Can.  S.  C.  612  (where 
Owynne,  J.,  said  that  there  Is  no 
sound  reason  why  the  government  of 
the  Dominion  should  not  be  bound 
by  the  Judgment  of  a  court  of  Jus- 
tice In  a  suit  in  which  the  attorney- 
general,  as  representing  the  govern- 
ment, was  a  party  defendant,  equally 
as  any  Individual  would  be.  If  the 
relief  prayed  by  the  information  Is 
sought  In  the  same  Interest  and  upon 
the  same  grounds  as  were  adjudi- 
cated upon  by  the  Judgment  in  the 
former  suit).  See  generally  States 
[36  Cyc  912  text  and  notes  52. 
68]. 

84.    Ex  p.  Dunn,  8  S.  C.  207. 

86,  Stanley  v.  Schwalby,  162  U.  8. 
256,  1«  set  764,  40  L.  ed.  960.  See 
also  United  States  £89  Cyc  777  note 

33  J. 

36.  Sharp  V.  Klrltendall.  2  J.  J. 
Marsh.  (Ky.)  15.0:  Temple  v.  State. 
127  Tenn.  429,  155  SW  388  (holding 
that  the  attorney-general  need  not 
appear  in  a  crlmlpal  prosecution,  but 
outside  counsel  may  prosecute  on 
the  proeurement  of  a  prosecutor  or 
thejjubllc).  But  see  Com.  v.  Tuck, 
20  Pick.  (Mass.)  356  (holding  that 
It  la  his  exclusive  duty,  when 
present,  to  conduct  a  criminal  prose- 
cution, and  that,  although  he  can 
seek  assistance,  a  private  prosecutor 
cannot  employ  counsel  to  aid  him). 
To  same  effect  Com.  v.  Glbbs,  4  Gray 
(Mass.)  146:  Com.  v.  Webster,  5  Cush. 
(Mass.)  295.  52  AmD  711;  Com.  v. 
Twombly.  10  Pick.  (Mass.)  480  note: 
Com.  v.  Knapp,  10  Pick.  (Mass.)  477, 
^0  AmD  634. 

,  [aj    WipOag  »oora  ^  M^nittaLi— 

Tn  Nova  Scotia  It  is  not  the  practice 
to  require  the  record  of  acquittal.  In 
proceedings  relating  to  Indictable  of- 
fenses, to  be  signed  by  the  attorney- 
general.  Seary  v.  Saxton.  28  N.  S. 
278. 

87.  State  v.  Hays,  23  Mo.  287. 

as.  Peo.  V.  Kramer,  S3  Misc.  209, 
65  NTS  383,  15  N.  T.  Cr.  257;  State 
V.  White,  21  N.  D.  444,  131  NW  261; 
State  V.  Helser,  20  N.  D.  357,  127 
NW   72;   State  v.   Burleigh  County 


Dlst.  Ct.,  19  N.  D.  819,  124  NW  417, 
AnnCasl912D  935. 

89.  Peo.  V.  Oibson,  58  Colo.  881. 
125  P  631,  AnnCaBl914B  1S8:  Peo.  v. 
Kramer,  83  Misc.  209,  68  ^TS  383, 
15  N.  T.  Cr.  267  (In  prosecuUon  of 
crimes  against  the  elective  fran- 
chise); State  V.  Huston,  21  Okl.  782. 
97  P  982;  Emery  v.  State,  101  Wis. 
627,  78  NW  146. 

[a]  Btatnte  mandatory^d ) 
Gen.  St.  (1909)  )  8906.  maklnc  It  the 
duty  of  the  attorney-general,  when 
required  by  the  governor,  to  appear 
for  the  state  and  proaecute  In  any 
court  or  before  any  officer  In  any 
cause  or  matter,  civil  or  criminal.  In 
which  the  state  may  be  a  party  or 
interested,  is  mandatory.  State  v. 
Dawson,  86  Kan.  160,  119  P  360.  89 
LRANS  993.  (2)  A  proceeding  far 
the  examination  of  witnesses  under 
the  prohibitory  law  (Oen.  St.  [1909] 
i  4366),  providing  that  the  attorney- 
general  is  authorised  to  issue  sub- 
poenas for  such  persons  as  he  shall 
have  reason  to  believe  have  any  In- 
formation concerning,  or  knowledge 
of,  violations  of  the  law,  is  a  matter 
before  an  ofDcer  in  which  the  state 
Is  Interested,  and  In  which  the  attor- 
ney-general has  no  discretion  to  r*> 
fuse  to  prosecute  when  required  by 
the  governor.  State  v.  Dawson.  86 
Kan.  180,  119  P  S60.  89  LRANS  Ml. 

[b]  The  d«^  to  pvoMoat*  (1>  la- 
dudes  the  oommencenaent  of  micA 

Sroceedlnga.  State  v.  Dawson,  88 
:an.  180,  119  P  880,  89  LRANS  898. 
(2)  It  also  Includes  the  daty  to 
summon  and  examine  a  particular 
Individual  when  so  directed.  State 
V.  Dawson.  86  Kan.  180,  189.  119  P 
360,  39  LRANS  993. 

30.  Peo.  V.  Oibson.  68  Colo.  281, 
244.  125  P  531.  AnnCasl914B  1S8  a^ 
note  (where  the  court  said:  "When 
the  governor  or  the  general  stssem- 
bly  requires  the  attorney  general  to 
prosecute  a  criminal  case  in  which 
the  state  Is  a  party,  he  becomes  to 
all  intents  and  purposes  the  dlatrtot 
attorney,  and  may  in  his  own  name 
and  official  capacity  exercise  all  the 
powers  of  such  officer,  tor  ho  is  thiMk 
and  In  that  caM,  the  public  prose- 
cutor. Being  authorised  and  empow- 
ered to  appear  and  prosecute,  he  can 
do  each  and  everythlnr  essenttel  to 
prosecute  In  accordance  with  the  lav 
of  the  land.  When  'prosecution  by 
information  was  authorised  in  ac- 
cordance with  the  constitutional  per- 
mission, the  signing  and  filing  ofT In- 
formatione  became  essentially  an  act 
In  the  process  of  prosecution,  with- 
out which  the  full  measure  of  powsr 
conferred  to  prosecute  could  not  be 
exercised"):  State  v.  Bowles,  70  Kan. 
K21,  827.  79  P  726,  S»  I,RA  ITt 
(where   the  court  said:  *^ie 


For  latsr  aaias,  dmXopmMits  and  cbaagH  in  the  law  see  cumulative  Annotations,  same  title*        and  note  nnmbar. 
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|ieal  on  behalf  of  the  state  in  cues,  where  an  appeal 
u  allowed."^  A  eriminal  eanse  on  appeal  is  under 
the  exelnsive  eontrol  of  the  attorney-general,'^  not- 
withstanding a  statute  making  it  the  duty  of  a 
prosecuting  attorney  to  conduct  suoh  cause  with 
tiie  advice  and  assistance  of  the  attomey-generaL"* 

[$  29]  F.  After  Expiration  of  Term  of  Ofice. 
The  authority  of  the  attomey-general  terminates 
.with  his  term  of  office,'*  and  any  duty  pertaining  to 
the  ofBce,  and  not  to  the  person  who  claims  to  be 
the  incumbent,  dcTolves  upon  his  successor who 
may  act  without  eansing  himself  to  be  sabstitated 
on  the  record.'* 

Power  to  Uad  raccauor.  As  the  attomey-gen- 


eral is  the  coonsel  only  for  the  state  which  he  repre- 
sents, he  has  not  such  authority  as  will  enable  him 
to  bind  a  succeeding  attomey-general  not  to  bring 
an  action,'^  or  not  to  take  an  appeal,''  where  the 
latter  believes  it  to  be  for  the  interest  of  the  state 
80  to  do;  but  a  succeeding  Attomey-general  cannot 
retract  a  discontinuance  entered  by  bis  predecessor."'* 
[$  30]  6.  Control  of  Discretion.  Except  in  the 
case  of  mandatory  duties,**)  an  attomey-general,  in 
the  exercise  of  the  functions  incident  to  his  ofilce, 
is  endowed  with  large  discretion  over  matters  of 
public  concern,  and  generally  the  exercise  of  such 
discretion  is  in  its  nature  a  judicial  act  over  which 
the  courts  have  no  eonbroL*^ 


VX   ZJABIUTY  FOB  COSTS  AMD  OFFICER'S  FEES 


[i  31]  As  a  general  mie,  the  attorney-general 
is  not  liable  for  costs  in  a  suit  brought  in  his  offi- 
cial eapaeity,"  even  upon  interlocntory  applica- 
tions.*' He  is  liable  in  his  personal  capacity,  how- 
BYeTf  to  a  eherifl  for  such  of  the  sheriff's  fees  of 


office  on  the  execution  of  crown  processes  as  are 
included  in  the  attorney-general taxed  bill  of 
costs,  and  received  by  him  from  defendants  in  tiie 
several  crown  suits,  after  demand  made,  where  no 
ground  is  shown  for  retaining  tfaem.^ 


Vn.  PBIVILEOES 


[(32]  A.  In  OeneraL  While  the  attomey-gen- 
eral has  been  held  to  be  privil^d  in  certain  re- 
Bpeets,*'  he  will  not  be  permitted  to  prosecute  any 


f>roceeding  which  is  merely  vexatious  or  has  -no 
egal  object;*'  and  he  is  bound  by  the  same  roles 


suare  of  tli«  Btatate  Indicates  that 
tbe  Intention  was  to  srant  plenary 
power  to  the  attomey-areneral  to  this 
end,  and  he  was  invested  with  full 
authority  to  um  all  the  means  af- 
forded by  the  law  to  meet  the  re- 
qutrements  of  any  situation  and  fully 
protect  the  Interests  of  the  state, 
when  directed  by  the  governor  or 
either  branch  of  the  legislature  to 
ap4>ear  and  prosecute  criminal  pro- 
ceedings In  any  county  he  becomes 
the  prosecuting  attorney  of  that 
county  In  those  proceedings,  and  has 
all  the  rights  that  any  prosecuting 
officer  there  may  have,  including 
those  of  appearing  before  tbe  grand 
]u ry,  signing  indictments,  and  pur- 
suing cases  to  flnal  determination"). 

31.  Bute  V.  Key.  tt  Hiss.  115,  4S 
S  7S 

[a2   Xlght  to  laterrene  on  appeel 

see  Reg.  v.  Starkey.  7  Man.  489. 

3S.  Stewart  v.  State,  24  Ind.  14S; 
State  V.  Fleming,  13  Iowa  443:  Peo. 
■V.  Swift,  6»  Mich.  629,  26  NW  <B4: 
Peo.  T.  Burt.  SI  Hlch.  1»».  16  NW 
378 

[kl  A  oriBteai  eaae  brought  to 
Mm  —Bt'eiue  eourt  oa  eseeptlons  of 
■ib*  pvoMOUtliur  attnney,  as  author- 
ised V  ^S'o^Kev.  Bt  (1899)  91  K378- 
5381.  Jfl  "a  criminal  case"  within  «  99 
cresttlng  the  office  of  attomey-gen- 
eral. and  requiring  him  to  represent 
-tbe  state  In  all  criminal  cases  In  the 
supreme  court.  State  v.  Comwell, 
14  "Wyo.  S2e,  8B  P  977. 

88.  Peo.  T.  Bussey,  SO  Hlch.  601, 
4B  NW  694. 

94,  Hendrick  v.  Posey,  104  Ky.  8. 
4S  SW  526,  49  SW  702,  20  KyL  859. 

[al  Blnuissat  of  aotlons. — An  ap- 
plication made  by  authority  of  the 
retiring  attorney-general  to  dismiss 
B.n  action  commenced  by  him  is  In- 
eflFectual,  where  It  Is  not  presented 
until  after  the  expiration  of  his  term, 
and  his  successor  elects  to  continue 
prosecution.  Peo.  v.  Sutter  St 
R_    Co..  117  Cal.  604,  4ft  P  786. 

3S.  Nan<w  T.  7«o.,  85  Colo.  252,  64 
B-  «S1. 

Peo.,T.  Carson,  78  Hun  B44, 
S9    NTS  «1». 

ST.    Peo.  V.  HcCIellan,   118  App. 
Oi-W.  177.  108  NTS  146  [aff  188  N,  T. 
mem,  81  NTS  1171  mem]. 
SS.    State  V.  Graham,  25  Ia.  Ann. 

Casgraln  v.  Atlantic,  etc.,  R. 
^o,,  [1896]  A.  C.  282  [conflrmlng 
'^2-   K  2S>  1892)  Que.  Cons.  Dig. 

7^  <rev  81  RevLeg  71)]. 

[8C  J.-SS] 


40.  Cheetham  v.  HcCormlek.  178 
Pa.  186,  85  A  681  (holding  that,  upon 
complaint  made  to  him  showing  a 

Srima  facie  case.  It  Is  the  mandatory 
Dty  of  the  attorney-general,  under 
act  [1887]  No.  44  i  I,  to  Institute 
proceeding  to  prevent  railway  cor- 
porations from  issuing  stock  for  less 
than  Its  par  value,  paid  In  cash). 

41.  Fla. — Bute  T.  Bryan.  50  Fla. 
293,  89  8  ftSft;  State  T.  Oleason,  12 
Fla.  190. 

N.  T.— Peo.  V.  Falrchild,  67  N.  T. 
384  taff  8  Hun  834];  Peo.  v.  Rosen- 
dale.  76  Hun  103,  27  NTS  887  [aff 
142  N.  T.  126,  86  NB  806];  Peo.  v. 
T3entral  Cross-Town  R.  Co„  21  Hun 
476;  Peo.  v.  Atty.-Oen.,  88  Barb.  114: 
Matter  of  Atty.-Oen.,  82  Misc.  1,  66 
NTS  129  [rev  on  other  grounds  65 
App.  DIv.  246,  67  NTS  492  (rev  on 
other  grounds  168  N.  T.  89,  61  NB 
118,   56  LRA  855)1. 

Oh.— State  V.  Taylor.  60  Oh.  St  120, 
38  NB  24:  Thompson  v.  Watson,  48 
Oh.  fit.  6B2,  31  NE  742. 

R.  I.— Rogers  v.  Hilt,  22  R.  I.  496, 
48  A  670. 

Tenn. — State  v.  Red  River  Tump, 
Co„  118  Tenn.  616.  7»  B  7»8. 

Out. — Atty.-Oen.  ▼.  Hargrave,  11 
OnL  L.  680,  7  OntWR  8(8,  466. 

MawdMwuB  to  oonnia  aotloa  see 
HandamuB  [26  Cyc  889], 

[a]  Qno  warranto  proeeedftnw^ 
The  attorney-general  may.  in  the  ex- 
ercise of  hi  a  discretion,  decline  to 
Institute  quo  warranto  proceedings 
in  certain  cases.  Phillips  v.  Atty.- 
aen.,  167  Mich.  687,  138  NW  880: 
Peo.  V.  Atty.-Oen.,  41  Mich.  728,  8 
NW  206. 

[b]  The  question  of  the  proprletr 
of  employing  an  attorner  for  a  pn- 
vate  par^  to  assist  in  the  prosecu- 
tion of  a  suit  by  the  United  States, 
in  which  suit  the  private  party  Is 
Interested,  is  within  the  discretion 
of  the  attorney-general.  U.  S,  v. 
Chandler-Dunbar  water  Power  Co.. 
152  Ped.  26.  81  CCA  821  [aff  80ft 
U.  S.  447,  28  set  579.  62  I4.  ed.  8811. 

48.  Atty.-Gen.  v.  Illinois  Agricul- 
tural College.  85  Rl.  616:  State  v. 
Itover.  118  Minn.  462.  180  NW  74, 
539;  Atty.-Oen.  v.  Richard.  4  Han. 
336;  Reg.  v.  Malnwarlng,  S  V.  C. 
Q.   B.  O.   S.  670. 

Sal  In  Indiana,  (1)  under  Rev.  St. 
81)  i  593,  providing  that  the  re- 
lator, in  a  suit  brought  by  the  state, 
shall  be  liable  for  the  costs,  the  costs 
should  be  taxed  against  the  attorney- 
general  In  a  suit  brought  on  his 


reflation,  but  under  I  5686.  providing 
that  costs  taxed  against  the  r^ator 
In  a  suit  brought  on  relation  of  the 
governor  for  breach  of  the  condition 
of  an  ofllelal  bond  shall  be  paid  by 
the  state,  costs  taxed  ai^nist  the 
attorney-general  should  be  paid  by 
the  state.  Henderson  States 
Ind.  437.  (2)  Costs  should  not  be 
grantM  against  an  attomey-general 
where  he.  In  behalf  of  the  state,  un- 
successfully prosecutes  an  action  on 
his  relation  as  officer  against  a  coun- 
ty, involving  the  right  to  publlo 
money;  State  v.  Marion  County.  85 
IM.  489,  494  (where  the  court  said: 
"The  question  of  costs  is  one  over 
which  the  courts  In  many  cases  have 
a  Wscfetlon,  and  this  being  a  case  In 
which  the  State  was  practically  the 
plaintiff,  and  one  of  its  subordinate 
municipal  corporations  was  defend- 
ant. Involving  questions  '  concerning 
th?  custody  end  control  of  public 
fUhds,  We  do  not  feel  at  liberty  to 
say  that  ihe  court  erred  In  refusing 
to'  lender  Judgment  against  the  re- 
lator fer  costs''): 

[b]  Xn  Haaltoba  when  the  attor- 
neJr-gefteral  sues  by  a ,  relator  the 
practlob  Is  to  give  costs*  against  the 
relator,  but  when  he  sues  without  a 
relator  oosts  may  be  fflven  ualnst 
him.  Atty.-Oen.  v.  Winnipeg  Eleetrle 
R.  Co.,  22  Man.  761. 

48.  Gibson  v.  Clench.  1  Ch.  Chamb. 
(U.  C.)  «9. 

44.  White  V.  Peters,  4  N.  B. 
329' 

^  Atty.-Oen.  v.  -BAdford  Canal 
Co.,  L.  R.  2  Eq.  71  (hdldlng  that  de- 
lay^or  Itiehes  may  not  be  Imputed  to 
the  attomey-general  siflng  on  behalf 
of  the  public  wherfl-  might'  be 
against  an  individual' '  In  a  similar 
case). 

[a]  The  Kttomey-gnhentl's  proper 
ptnoe  la  oenxt  (1)  upoh'  any  speoial 
matters  of  a  criminal  nature  wherein 
his  attendance  Is  required  Is  under 
the  Judges,  oh  the  left  hand  of  the 
clerk  of  the  crown;  but  this  Is  only 
upon  solemn  and  extraordinary  oeoa^ 
alons,  for  uaunTly  he  dees  not  alt 
there,  but  within  the  bar,  In-  the-'faee 
of  the  court.  Jacob' Xj.  D.  (8)  In 
peerage  cases  which  he  attends  as  as- 
sistant to  the  lords'  committees  for 
privileges.  It  is  said  that  he  Is  enti- 
tled to  sit  on  a  chair  In^de  the  bar. 
Barony  Saye  and  Sele,  1  H.  !<.  Cas. 
607.  511  note,  9  RepHnt  867. 

46.  Reg.  V.  Prosser.  11  Beav.  808. 
60  Reprint  884. 
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t§§  32-35 


as  private  suitors  with  respect  to  parties,*'  and, 
it  seems,  has  no  greater  right  to  be  let  in  to  ap- 
peaL" 

[$  33]  B.  Ohoica  of  Fomm.  The  attomc^-gen- 
erat  may,  under  some  i^ireamstancesj  choose  hia  own 
forum;*'  but  it  is  inenmbent  on  him  to  make  out 
elearly  the  prerogative." 

[(34]  0.  Praefeicittg  FzlTatflly.  In  the  absence 
of  eonsututional  or  statutory  inhibition  the  attor- 
ney-general may  engage  in  private  practice  during 
his  term  of  <^ce;*^  and  it  has  been  held  that  he  may 
appear  against  the  state  in  cases  where  it  is  not  his 


official  duty  to  represent  the  state."  Thus  he  may 
appear  aa  counsel  for  defendant  to  an  infomutkm 
filed  hy  relators  in  his  name.** 

[%  35]  D.  Frecedmc*.  In  the  United  States  it 
has  been  held  that  a  cause  in  wfaieh  the  attorney- 
general  is  concerned  has  no  preference  at  the  sit- 
tings or  circuits,'*  but  in  England  the  attorney-gen- 
eral is  entitled  to  precedence  in  certain  cases."  It 
is  quite  commonly  provided  by  statute  or  rale  o! 
court  that  cases  in  which  the  state  is  interested 
shall  have  a  preference  upon  the  court  docket  or 
calendar.^ 


ATTOSNET  IN  FAOT.^  A  private  or  spe- 
cial attorney,  appointed  for  some  particular  or 
definite  purpose  not  connected  with  a  proceed- 
ing at  law;'  one  who  is  given  authority  by- his 
pxineipal  to  do  a  particular  act  not  of  a  lc|^ 
character.* 

ATTOBITET  OF  BEOOBD.« 


ATTORNEY'S  COSTS.' 
ATTORNEY'S  FEES.« 
ATTORNEY'S  LIEN.^ 

ATTOBNBfENT.'*  The  acknowledgment  by  a  tenant 
of  a  new  landlord,  on  the  alienation  of  land,  and  an 
agreement  to  become  t«iant  to  the  purchaser;*  the 
act  of  the  tenant  putting  one  person  in  place  of  an- 


47.  Atty.-Qen.  v.  Hughes,  11  It.  J. 

48.  laAng  v.  Injrhain,  t  Moore  P. 
C  26,  13  Reprint  11. 

49.  Atty.-Oen.  V.  Croasman,  L.  R. 
1  Exch.  S81;  Dixon  v.  Fnrrer,  18  Q.  B. 
D.  48;  Atty.-Oen.  v.  BCacdonalo,  6 
Uan.  87S  (holding  that  the  crown 
may,  when  proceeding  In  relation  to 
property  to  which  the  soverelni  la 
entitled  In  right  of  the  crown,  ebooae 
Its  own  fortum;  but  It  la  otharwise 
where  the  crown  claims  no  beneflolaJ 
Interest). 

BO.  Atty.-Gen.  v.  Crossman,  L.  R. 
1  Ezch.  981. 

SI.  Hasten  T.  Indiana  Car,  etc.. 
Co.,  26  Ind.  A.  175,  57  NB  148. 

Sa.  Sharp  V.  Klrkendall,  3  J.  JT. 
Marsh.  (Ky.)  150. 

81.  Shore  v.  Atty.-Gen.,  9  CT.  *  F. 
855,  8  Reprint  460.  But  see  Atty.- 
Gen.  v.  Sherborne  Grammar  School, 
18  Bear.  258,  52  Reprint  101;  Atty.- 
Oen.  V.  Ironmongers  Co.,  Cr.  ft  Ph. 
208,  18  EngCh  208,  41  Reprint  469 
[ari  2  Beav.  S18,  17  EngCb  213,  48 
Reprint  1201J.  _ 

64.  Anonymous,  2  Cal.  (N.  Y.)  246, 
Col.  ft  C.  Cas.  S99. 

60.  Atty.-Gen.'s  Case,  2  CI.  ft  F. 
482,  8  Reprint  1238  (holding  that 
the  attomey-nneral,  by  an  order  of 
the  honse  of  lords,  has  preeminence 
over  the  lord  advocate,  and  the  so- 
licitor-general over  the  Scotch  solic- 
itor-general): Paddock  V.  Fmrester, 
1  M.  ft  G.  SS3,  39  ECL  919,  133  Re- 
print 465  (holding  that,  although  not 
a  sergeant,  he  had  a  right  of  audience 
In  the  common  pleas  In  a  cause  In 
which  the  crown  was  Interested,  be- 
fore the  privileges  of  sergeants  were 
abolished  by  9  &  10  Vict,  c  54):  Reg. 
T.  Kzeter,  7  M.  ft  W.  189.  151  Reprint 
738  (holding  that  the  attorney-gen- 
eral. In  the  crown's  business,  has  pre- 
audience in  the  exchequer  over  the 
I>ostman  and  tubman);  Order  Preced- 
ency Atty.-Gen.,  6  Taunt.  424,  1 
ECL  884,  128  Reprint  1099,  2  Ves.  ft 
B.  422  (whereby,  after  Dec.  14.  1814, 
the  attorney-general  and  the  solic- 
Itor-^neral  took  precedence  before 
all  the  queen's  sergeants;  whereas 
before  they  were  accustomed  to  have 
I^aca  and  audience  in  the  courts 
■nctxt  after  the  two  most  ancient  of 
tlte  queen's  sergeants,  but  before  the 
others). 

[a]  The  crown  has  no  pMoedaaoa 

la  a  orlnlaal  oonrt^— The  court  of 
exchequer  Is  the  only  court  in  which 
the  crown  has  right  of  precedence  in 
revenue  cases.  Reg.  V.  Landon.  1 
F.  ft  F.  881. 

(b]  In  Qubeo  the  attorney-gen- 
eral for  the  province  claimed  preced- 
ence for  the  hearing  of  his  case  as 
a  privilege.  The  court,  without  ad- 
judicating on  the  rlKht.  allowed  the 


special  case  to  take  precedence,  as  It 
was  a  matter  of  general  public  in- 
terest. Atty.-Gen.  v.  Queen's  Ins.  Co., 
(Q.  B.  June  11,  1877)  Que.  Consol. 
Dig.  178. 

M.  See  Appeal  and  Error  4  C.  J. 
XIV. 

I.  See  generally  Agency  2  <^  J. 
p  404. 

Vower  of  aMonwr  aee  Aganoy  Si 
68-60. 

S.  Barklns  v.  Murphy,  61  Tex. 
Civ.  A.  568,  570,  112  SW  136. 

[a]  ••AttomsT  at  law"  Oiatla- 
gnlslied.^ — "A  person  may  be  an  at- 
torney In  fact,  for  another,  without 
being  an  attorney  at  taw;  a  distinc- 
tion well  understood  as  existing  In 
all  kinds  of  business  transactions. 
They  are  sometimes  distinguished  by 
attorneys  in  fact,  or  private  attor- 
neys, and  attorneys  at  law,  or  public 
attorneys.  The  former  Is  one  who  Is 
authorized  by  his  principal.  eltheF 
for  some  'particular'  purpose,  or  to 
do  a  particular  act,  not  of  a  legal 
character.  The  latter  la  employed  to 
appear  for  the  parties  to  actions,  or 
other  Judicial  proceedings,  and  are 
ofUcers  of  the  courts.  So  that  the 
mere  addition  of  the  word  'attorney,' 
after  the  name  of  the  prlndpai,  does 
not  of  necessity  carry  with  It  the 
idea  that  the  attorney  Is  an  officer 
of  the  court,  or  an  attorney  at  law." 
Hall  T.  Sawyer,  47  Barb.  (N.  T.)  IK, 
119. 

8.  Treat  v.  Tolman,  113  Fed.  892, 
893.  51  CCA  522;  Hall  V.  Sawyer,  47 
Barb.  (N.  T.)  116.  119. 

[a]  J«smt  distlBgnlshad.— "AU  at- 
torneys In  fact  are  agents,  but  all 
agents  are  not  necessarily  attorneys 
In  fact.  Agent,  is  the  general  term 
which  includes  brokers,  factors,  con- 
signees, shipmasters,  and  all  other 
classes  of  agents.  By  attorneys  In 
fact,  are  meant  persons  who  are  act- 
ing under  a  special  power,  created  by 
deed.  It  Is  true,  In  loose  language, 
the  terms  are  applied  to  denote  all 
agents  employed  In  any  kind  of 
business,  except  attorneys  at  law, 
but  In  legal  language  they  de- 
note persons  having  a  special  au- 
thority by  deed."  Porter  v.  Her- 
mann. 8  Cal.  618.  624  [cit  White 
v.  Furgeson.  29  Ind.  A.  144,  64  NE 
49,  51]. 

[b]  Bight  to  Appear  In  court. — 

The  very  definition  of  the  term  ex- 
cludes the  idea  -that  an  attorney  In 
fact  is  authorized  to  represent  his 
principal  In  proceedings  In  court. 
Harklns  v.  Murphy,  61  Tex  Civ.  A. 
568.  570,  112  SW  136. 

4.  See  Attorney  and  Client  |  3 
note  8  [c]. 

5.  See  Attorney  and  Client  S  286. 
a.   See  Attorn^  and  Client  !!  2S3- 

286,  and  croaa  references  p  665. 


7.  See  Attorney  and  (nient  f!  361- 
426. 

8.  See  Landlord  and  Tenant  (14 
Cyc  846]. 

9.  Llndley  v.  Dakln,  13  Ind.  381; 
Foster  v.  Morris.  8  A.  K.  Marsh. 
(Ky.)  609,  811,  IS  AmD  X0&:  Com- 
monwealth Mortg.  Co.  V.  De  waltoft, 
136  App.  DIv.  33,  34,  119  NTS  781. 

[a]  DSKtvattoa  of  wotfU-Tbe 
word  comes  from  a  feudal  law,  where 
it  signifies  the  transfer  by  act  of 
the  lord  with  the  consent  of  the  ten- 
ant of  all  service  and  homage  of  tbe 
tenant  to  some  new  lord  who  had 
acquired  the  estate.  Willis  v.  Moore. 
59  Tex.  628,  636.  46  AmR  284  [cit 
Abbott  L.  D.] 

[b]  Othetwis*  delliiM.r— "The  at- 
tornment is  the  act  of  the  tenant's 
putting  one  person  In  the  place  of 
another  as  his  landlord."  Cornish  v. 
Searall,  8  B.  ft  C.  471,  476.  15  ECL 
234,  108  Reprint  1118. 

[c]  ZUtter  day  axlsrtMiM  donbtfal. 
— (l>In  commonwealth  Mortg.  Co.  v. 
De  Waltoft,  136  App.  Dlv.  53,  J*. 
119  NYS  781,  the  court  said:  "Al- 
though the  word  'attornment'  la  still 
occasionally  used  In  Judicial  opinions. 
It  Is  very  doubtful  whether  the  thins 
Itself,  In  the  sense  In  which  it  axtetcd 
at  common  law,  survives  In  this 
state.  It  certainly  has  no  applicatlcn 
to  a  case  like  the  present.  Attorn- 
ment, at  common  law,  was  the  ac- 
knowledgment by  a  tenant  of  a  new 
landlord  on  the  alienation  of  land 
and  an  agreement  to  become  the  ten- 
ant of  the  purchaser.  It  could  take 
place  only  when  the  land  was  alien- 
ated after  the  execution  of  the  lease. 
(Cornish  v.  Searell.  8  B.  &  C.  471,  JS 
ECL  234,  108  Reprint  1118.)"  (D 
But  it  seems  that  the  law  of  attorn- 
ment is  still  In  force  In  cases  speci- 
fied In  1  Rev.  St.  740  S  3.  Auatln  t. 
Ahearne.  61  N.  Y.  6. 

[d]  Statutory  aboUtloa^-et.  4 
Anne  c  16  S  9  makes  all  grants  aad 
conveyances  of  the  remainder  or  re- 
version good  and  effectual  without 
an  attornment  of  the  tenant.  This 
statute  or  similar  statutes  are  i£ 
force  In  moat,  if  not  all.  of  the  United 
States.  See  Tllford  v.  Flemlns. 
Pa.  300;  Foster  v.  Morris.  3  A.  E. 
Marsh.  (Ky.)  611.  13  AmD  205. 

[el  "ActMUMit"  dlatixuniiabaL— 
Souders  v.  Tanslekle.  8  N.  j.  L.  311, 
317;  Cornish  v.  Searell,  S  ft  C 
471,  476.  16  ECL  234,  lOS  Reoriat 
1118. 

[f]    Aa    a  ooDtraot,^ — "Now  tte 

stipulation  which  is  called  an  attorn- 
ment, if  it  be  a  bona  fide  and  » 
honest  transaction.  Is  a  contract  is 
writing  between  the  two  partlv  ta 
It.  It  Is  signed  by  only  one  of  thea. 
if  you  please,  but  it  la  dellvmd  br 
that  per.fon  to  the  other.  «nd  teyt  hf 


For         oasig,  OavolopMamta  and  oluufas  In  tha  law  see  cumulative  Annotations,  same  title,  Mge  and  not*  nnmiMr. 

Digitized  by  LjOOg  IC 


ATTORNMENT— AUCTION  FOOL 


[6  C.  J.]  819 


other  as  his  landlord;^"  the  act  of  recognition  of  a 
new  landlord,  implying  an  engagement  to  pay  rent 
and  perform  covenants  to  him;'^  the  consent  of  a 
tenant  to  the  grant  of  his  landlord." 

ATTRACTIVE  NUISANCE.'^  A  generic  term 
applied  to  the  great  variety  of  things  which  may 
naturally  be  expected  to  allure  young  children  upon 
private  premises;"  one  which  has  an  especial  attrac- 
tion for  children  by  reason  of  their  childish  in- 
stincts.*' 

AUBANA.  In  Spanish  ^'  and  French  "  law  the 
right  of  the  sovereign  to  acquire  the  property  of 
aliens  dying  in  his  dominions.   It  was  abolished  by 


the  constituent  assembly. 

AU  BESOIN.  Literally  "In  case  of  need." 
Words  used  in  the  direction  of  bills  of  exchangv, 
pointing  out  certain  persons  who,  in  case  of  a  re- 
fusal or  failure  of  the  drawee,  are  to  be  ^>plied  to, 
that  they  may  honor  and  pay  the  bill.^* 

AUCTION  FOOL."  In  betting,  a  pool  in  which 
the  highest  bidder  has  the  first  choice,  the  sec- 
ond, third,  etc.,  choices  being  then  sold,  and 
the  remainder,  comprising  those  most  unlikely 
to  win,  bein^  "bimelied"  ukd  sofal  as  "the 
field,"  the  winner  taking  the  entire  pool  thus 
formed." 


him,  and  the  Intention  of  It  1b  that 
It  shall  form  a  contract,  and.  If  that 
be  M,  It  Is  a  contract  If  It  Is  a 
contract,  it  1b  a  contract  In  wrttlngv 
and.  If  It  be  a  bona  Ode  contract  and 
is  In  writing,  the  effects  of  It  de- 
pend entirely  upon  the  construction 
of  the  writing.^  Ex  p.  Volsey,  21 
Ch.  D.  442,  457. 

10.  Cornish  t.  fiearell.  S  B.  &  C 
471,  476,  15  BCL  234,  108  Reprint 
1118. 

11.  Abbott  L.  D.  tquot  In  Willis  v. 
Moore,  69  Tex.  S28,  638,  4e  AmR 
284]. 

Ca]  Attonunmt  oovld  obIt  take 
]^ao*  after  the  land  was  alienated 
after  the  execution  of  the  lease. 
Commonwealth  Mortg.  Co.  v.  De 
Wattoff,  185  App.  Dlv.  33.  84,  119 
NTS  781,  783  [oit  Cornlah  v.  Searell, 
8  B.  ft  C.  471,  16  ECL  234,  108  Re- 
print 1118]. 

U.  Souders  v.  Vanslckle,  8  N.  J. 
L.  813,  317.  See  also  Cornish  v. 
Searell,  8  B.  ft  C.  471,  478,  1&  ECL 
234,  108  Reprint  1118. 

[a]   OoBSMrt  ot  attaaffMr  lasna- 
cteHfc^Cl)  He  must  be  a  tenant,  and 
tlie  grant  asaented  to  must  be  that 
of  his  landlord;  the  assent  of  any 
stranger  Is  no  attornment  for  want 
of  privity.    Souders  v.  Vanslckle,  8 
N.  J.  L.  313,  317.    See  also  Kurts  v. 
Cumminge.  24  Pa.  35.    (2)  In  Free- 
man T.  Moffltt,  119  Mo.  280,  295,  25 
SW  87,  the  court  said:    "That  an  at- 
tornment by  a  tenant  to  a  stranger  Is 
void  as  against  his  landlord,  both  by 
tlie  common  law  and  our  statute.  Is 
the  settled  law.  but  by  section  8373 
Revised    Statutes    1869,    the  tenant 
may  lawfully  attorn  to  one  who  pur- 
cbases    'pursuant    to,   or    In  conse- 
quence of,  a  Judgment  at  law,  or  a 
decree  In  equity,  or  sale  under  execu- 
tion, or  deed  of  trust.'    Our  statute 
bad  Its  origin  In  11  Qeo.  II,  chapter 
X9,  section  11,  which  Is  to  the  same 
effect,  save  that  by  our  statute,  we 
bave  added  the  words,  'sale  under 
deed  of  trust.' "    See  also  Foster  v. 
Morris,  3  A.  K.  Marsh.  (Ky.)  809.  811, 
13   AmD  206. 

Eb]  TaWIStv  of^In  Souders  v. 
-vanslckle,  S  it.  J.  L.  SIS.  317,  the 
court  said:  "I  think  It  is  Inaccurate 
to  say  that  the  statute  makes  any 
a.ttornment  good;  Its  whole  office  Is 
to  make  certain  attornments,  so 
oa.lled,  void.  In  vacating  certain  at- 
tos^ments  It  provides  that  It  shall 
not  extend  to  three  cases,  namely, 
tlxat  made  by  consent  of  the  land- 
loz'ds;  that  to  a  mortgagee  after  the 
zxiortgag*  becomes  forfeited;  and  that 
xhmSo  by  direction  of  a  oourt  ot  Jus- 


tice; it  neither  makes  these  good  nor 
makes  them  void,  but  leaves  them  to 
be  good  or  not  according  to  the  man- 
ner In  which  they  have  been  made. 
Now  attornment  is  the  consent  of  a 
tenant  to  the  grant  of  his  landlord; 
he  must  be  a  tenant,  and  the  grant 
assented  to  must  be  that  of  his  land- 
lord; the  assent  of  any  stranger  is  no 
attornment  for  want  of  privity.  Lord 
Coke  says  It  Is  a  maxim  that  no  man 
can  attorn  to  a  grant  but  he  that  Is 
privy  to  the  grantor.  1  Ins.  Lib.  3, 
sec.  664." 

[c]  Xavalld  afreement  between 
tenant  and  purchaser, — An  agreement 
with  the  tenant  by  a  purchaser  un- 
der a  contract,  having  no  right  to 
possession  until  he  has  fulfilled  the 
terms  of  the  contract,  that  the  lat- 
ter shall  continue  in  possession  as 
his  tenant  upon  the  terms  arranged 
between  them,  without  evidence  of 
the  consent  of  the  vendor  to  deliver 
possession,  does  not  constitute  an 
attornment,  Kurtx  v.  Cummlngs.  24 
Pa.  36  (where  the  court  said:  "The 
purchaser,  under  the  terms  of  the 
contract,  had  no  right  to  possession 
without  payment  ox  the  hand-moaey. 
and  there  Is  no  evidence  that  the 
vendor  consented  to  deliver  posses- 
sion without  it.  The  agreement  be- 
tween the  purchcuier  and  the  tenant, 
without  the  consent  of  the  vendor, 
and  without  any  right  of  possession 
derived  from  him,  did  not  constitute 
an  attornment  in  any  proper  sense  of 
the  term.  'An  attornment  shall  not 
enure  or  work  to  pass  any  interest  to 
make  a  bad  grant  good,  nor  to  give 
a  man  a  tenancy  by  disseisin.  Intru- 
sion, or  abatement:'  Sheppard's 
Touch.  254.  The  purchaser  had  done 
nothing  to  acquire  an  Interest  in  the 
land,  and  his  agreement  with  the 
vendor's  tenant  gave  his  claim  no 
additional  validity.").  See  also  Sou- 
ders V.  Vanslckle,  8  N.  J.  L,  813. 

IS,  See  Negligence  [29  Cyc  400]; 
Nuisances  [29  C^^c  1143]. 

14.  Wheeling,  etc.,  R.  Co,  v.  Har- 
vey, 77  Oh.  St.  285.  249,  83  NB  <S, 
122  AmSR  503,  19  LRANS  1136.  11 
AnnCas  981. 

[a]  Vew  term  In  the  bo<Aa,— In 
Wheelinjb  etc,  R.  Co.  v.  Harvey,  77 
Oh.  St.  »6,  249,  81  NB  60,  122  AmSR 
SOS.  19  LRANS  11S6,  11  AnnCas  981, 
the  court  said:  *^he  term  *attraotlve 
nuisance,'  as  applied  is  a  new  one  in 
the  books,  and  the  plausible  applica- 
tion of  the  well-known  principle  that 
one  must  so  occupy  his  own  as  not 
to  do  harm  to  the  rights  of  others 
should  not  be  construed  to  so  restrict 
the  use  of  private  lands  as  to  make 


It  necessary  to  guard  and  protect 
trespassers.  * 

tb]  A  pona  nmote  tram  aar 
street  or  nlghway  upon  which  a 
minor  had  a  right  to  be  or  travel 
upon  Is  not  an  attractive  nuisance 
within  the  doctrine  of  allurement. 
Hanna  v.  Iowa  Cent.  R.  Co.,  129  111. 
A  134  137 

IB.  '  Pranks  v.  Southern  Cotton  Oil 
Co.,  78  8.  C.  10,  15,  68  SE  960.  12 
LRANS  468. 

16.  Escrlche  Dtoclonarto. 

17.  Montesquieu  Elsprlt  du  I<oi>. 

18.  Black  £(.  D.;  Randolph  Com. 
Paper  I  4. 

18.  See  generally  (3amlag  [20  Cyc 
886,  886], 

80.    Century  D. 

[a]   ifethod  ef  gambling  on  horse 

ess.    "Auction    pools"    Is   a  term 


used  to  designate  a  method  of  gam- 
bling on  horse  races,  which  Is  con- 
ducted as  follows:  "A  certain  num- 
ber of  horses  Is  entered  to  run  at  a 
certain  race,  to  be  held  at  a  certain 
time  and  place.  Any  person  desir- 
ing to  Invest  money  in  a  pool  or 
race,  offers  to  the  auctioneer  a  cer- 
tain amount  of  money  for  the  choice 
or  selection  of  a  horse,  which  he 
supposes  will  be  the  winner  of  the 
race.  A  number  of  bids  may  be  of- 
fered for  the  first  choice.  The  per- 
son ottering  the  highest  amount  ob- 
tains the  first  choice  or  selection  of 
the  horse  which  he  supposes  will  be 
the  winner,  which  horse  he  then  and 
there  names;  the  amount  then  and 
there  offered  for  the  first  choice,  is 
then  and  there  deposited  In  the  hands 
of  the  parties  conducting  the  pools. 
.  .  ,  The  amount  so  deposited  for 
each  choice,  and  the  field  .  .  .  are 
added  together,  and  the  total  consti- 
tutes what  is  commonly  called  'the 
pool.'  Each  person  so  depositing  his 
money  on  his  choice  ,  ,  .  receives  a 
card  or  receipt  for  the  same,  show- 
ing the  horse  or  horses  selected,  the 
amount  so  deposited,  and  the  total 
amount  in  the  pool.  The  money  In 
the  pool  (less  the  commission  of  five 
per  cent,  to  the  person  or  persons 
conducting  the  pool)  Is  paid  to  the 
person  having  selected  the  winning 
horse  in  the  race,  upon  presentation 
of  the  card  or  receipt.''^  James  v. 
State.  OS  Md.  242,  248. 

[b]  "OnwiWiiatlim  pools"  dlstta- 
nlAed.— James  v.  State,  63  Md. 
242,  260.  And  see  Combination 
Pool, 

[cj    "Mntnal  pooU"  distinguished. 

— James  v.  State.  6S  Md.  242,  249. 
And  see  Mutual  Pool  [20  Cyc 
2H1. 
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AMA&TSZB 

L  T£BMINOL0OT  [H  1-3]  p  821 

A.  Auction  [$  1]  p  821 

B.  Auctioneer  [$  2]  p  822 

C.  Bid  and  Bidder  [Mjp  822 

n  UOENSES,  TAXES,  AND  BSBULATIONS  [H  4-9]  p  822 

A.  Power  to  Uaeme  or  ReguUiie  [(f  4r-5]  p  822 

1.  In  General      4]  p  822 

2.  Power  of  Mumcipai  Corporation  [$  5]  p  823 

B.  Bight  to  Ohtain  Lieense  [$  6j  P  823 
G.  Neeeaaity  for  Lieense      7]  p  824 
I).  Revocation  of  License  [$  8]  p  824 

E.  Taxes  [$  9]  p  824 

Ht  ACtENOT  OF  AUCTIONEER        10-16]  p  824 

A.  In  General      10]  p  824 

B.  Authority  in  Writing  [$  11]  p  825 

C.  Authority  to  Warrant  [$  12 J  p  825 

D.  Authority  to  Collect  [$  13]  p  826 
K  Cannot  Sell  at  Private  Sale      141  p  826 

F.  Delegation  of  Authority  [$  16]  p  826 

G.  Termination  of  Authority  [$  10]  p  826 

IV;  CONDUCT  AND  VAUDITT  OF  SALE  [4f  17-40]  p  827 

A.  In  General  [i  17]  p  827 

B.  Conditions  of  Sale  [$$  18-20]  p  827 

1.  In  General  [$  18]  P  827 

2.  Printed  Conditions  [$  19]  p  827 

3.  Notice  of  Conditions      20]  p  828 
G.  CatttAoguet  or  Particulars  of  Sale  [%%  21-25]  p  828 

1.  In  General  [%  21]  p  828 

2.  Description  of  Property  [H  22-25]  p  828 

a.  In  General  H  22]  p  828 

b.  Ambiguity      23]  p  828 

c.  Qualifying  Clauses      24]  p  828 

d.  Correction  of  Errors  and  Omiaaions      25]  p  829 

D.  The  Bidding       26-34]  p  829 

1.  Manner  of  Making  Bid      26]  p  829 

2.  Manner  of  Accepting  Bid  [$  27]  p  829 

3.  Right  to  Reject  Bid  [.$  28]  p  829 

4.  Right  to  Withdraw  Property  or  Sid      29]  p  830 

5.  Dispute  as  to  Bid  H  30]  P  830 

6.  ChiUing  the  Bidding        31-32]  p  830 

a.  In  General      31J  p  830 

b.  Agreements  ^ot  to  Bid      S2]p  8S1 

7.  Pufflng  or  By-Bidding  [${  33^4]  p  831  r  - 

a.  In  General  [$  33]  p  831  i' 

b.  Effect  [$  34]  p  833 

E.  The  Deposit      35]  p  833 

F.  Disturbance  of  Sale  [$  36]  p  834 

G.  Inclusion  of  Property  of  Third  Person  [$  37]  p  834 

H.  Pureiaae  by  Auctioneer      38]  p  834 

I.  Side  by  Vnlieenaed  Auctioneer  [\  39]  p  835 
J.  Sale  of  Several  Lota  [f  40]  p  836 

•Author  of  "Abduction"  1  C.  J.  281,  "Adjotnins  Iduidowneni"  1  C.  J.  1200.  "Agrencr"  2  C.  J.  404.  "AIt«tU* 
of  Instruments"  2  C.  J.  1108,  "Architects"  6  C.  J.  264,  "PlreB"  19  Cyc  977.  "Fish  and  Game"  19  Cyc  988,  •W* 
cation"  19  Cyc  1488,  "Improvements"  22  Cyc  1.  "Informations  In  Civil  Cases"  22  CyC  710,  "Joint  Ttwaer ^ 
Cyc  482,  "Liens"  2S  Cyc  6E5;  and  joint  author  of  "QaminK"  20  Cyc  873,  "Sallroads"  88  Cyc  1,  "Street  lUUrwa 
88  Cyc  1338,  and  of  a  Treatise  on  the  "Law  of  Agency."   , 

For  latsv  oaaii,  dSTSlopBMMB  and  ehaacM  In  the  law  see  fnunnlatlve  Annotations,  same  titlarlHtce  and  note  mwifeM'. 
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T.  BiaHTS  AHD  UtABIUtTIES  OF  BUfSB  AND  SELLER  [H  41-60]  p  83S 

A.  Whm  TitU  Passes  [$  41]  p  835 

B.  Hen  of  Setter  [$  42J  p  836 

C.  Purehaae  by  Agent  for  Undisclosed  Principal  [$  43]  p  836 

D.  Beacission  of  Contract;  Damages  [H  44-45]  p  836 

1.  By  Buyer  [$  44]  p  836 

2.  By  Seller      45]  p  837 

E.  Bights  as  to  Deposit  [$  46]  p  838 

F.  Sale  on  Approved  Security  [$  47]  p  838 

G.  Set-Off  against  Bid  [$  48]  p  838 

H.  Remedies  of  Seller        4&-60]  p  838  ' 

1.  In  General  [%  49]  p  838 

2.  Besdle      50]  p  839 

VL  BIGHTS  Ain>  LIABILITIES  OF  AUOTIONEEE  m  51-65]  p  840 

A.  Rig)U  to  Compensation  or  Indemnity  m  51-53]  p  840 

1.  In  General  [$  51]  p  840 

2.  Amount  of  Compensation      52]  p  840 

3.  ' Indemnity  for  Expenses  and  Damages  [$  53]  p  840 

B.  Bight  to  Lien      54]  p  841 

C.  Bight  to  Maintain  Action  H  55]  p  841 

D.  Liabilitiea  of  Auctioneer  [H  56-65]  p  8^ 

1.  To  Seller  [4f  56-60]  p  842 

a.  Jn  General      56]  p  842  ' 

b.  Care  of  Property  [$  57]  p  842 

e.  Disobedience  of  Instructions      58]  p  8^ 

d.  Aeeoumting  for  Money  Beeeived      69]  p  842 

e.  Estoppel  of  Auctioneer  to  Assert  Title      601  p  843 

2.  To  Buyer        61-62]  p  843 

a.  if*  General  [$  61]  p  843 

b.  Setle  for  Undieeloeed  Principal  [M^]  p  843 

3.  To  Third  Persons  [H  63-65]  p  844 

a.  In  General      63]  p  844 

b.  Garnishment  [$  64]  p  844 

e.  CoUeeUon  of  Auction  Duty  [$  65]  p  846 

VH.  AUOTIONEEB'S  BOND  AND  ACTIONS  THEREON  [4$  66-68]  p  845 

A.  Necessity,  Beguisites,  and  Validity      66]  p  845 

B.  Liabilities  on  Bond  [M?]  P  845 

C.  Action  on  Bond  [$  68]  p  845 

OXOM 

Auction  sale  wtthln  the  statute  of  frauds  see  Vrands, 

•totate  of  [20  Cyc  241]. 
Awarding  contracts  to  bidders  see  Oontnutts;  Oonntles 

ill  Cyc  481  et  seq];  Kunldpal  Oorporatloiis  [28  Cyc 
61  et  seq,  1027  et  seq];  Post  4mc*  [31  Cyc  091]; 
Schools  and  ScAooX  Slstvlots  [35  Cyc  9541:  Katwi 
rS«  Cyc  874];  Towns:  Vnltsd  States  [39  Cyc  736]. 
Constitutionality  and  validity  of  acts  and  ordinances 
Imposing  license  taxes  see  Umbsss  [25  Cyc  <03  et 

Contracts  between  bidders  to  prevent  competition  see 

Oontraots  [9  Cyo  470]. 
Memorandum  of  sale  by  auctioneer  see  Tta/uBm,  Mtttnto 

[20  Cyc  255,  258]. 
Sale  by: 

Analgnor  for  benefit  of  creditors  see  Aaalnmsata 

for  Bsnattt  of  Oredltors  !  337. 
Sxecutor  or  administrator  see  Bxeotttors  and  Ad- 

mlnlstntors  [18  Cyc  317  et  seq]. 
Guardian  see  Chwrdlan  and  Ward  [21  Cyc  82,  88,  119 

et  seq]. 


Sale  by: — Continued 

Receiver  see  asoelvers  [84  Cyc  3lS], 
Trustee  see  BankmptoT  S    176   et  seq;   Trasts  [39 
Cyc  868]. 

Sale  for  nonpayment  of  taxes  or  assessments  see-  Kn- 
Blolpal  OorpontloBs  [28  Cyc  1244  et  seo]:  BfihffOls 
and  BObool  Slstxlots;  Taxation  [87  Cyc  MS  et  seq]. 

Sale  in; 

Admiralty  see  AdaOnaty  H  288-292. 
Ineolvency   proceedings   see   iBMlTsnor    [88  Cyo 

Partition  proceedings  see  VMtMon  [SO  Cyo  287  et 

Sale  on: 

Attachment  see  Attaehmsat  S  784  et  seq. 
Execution  see  BmoutloBs  [17  Cyc  I2S3  et  seq]. 
Foreclosure  see  Cliattel  lCortfag«s  [7  Cyc  105  et 
seqj;  Kortffagres  [27  Cyc  938  et  seq,  1680]. 
Sale  pending  suit  see  Ids  Vendans. 

Sale  under  order  of  court  see  Judicial  Bales  [24  Cyc  21 
et  seq]. 


L  TEBMINOLOOT 

1]    A.  Auction.   An  auction  is  a  public  sale  |  of  property  to  the  highest  bidder,'  by  one  licensed 


X.  Russell  V.  Miner,  5  X^ns.  (N. 
T.>  6»7,  589,  61  Barb.  584;  Klne  v. 
Tumor,  27  Or.  356.  360.  41  P  664; 
Res,  V.  Rawson,  22  Ont.  467,  470. 

[a.]  Othsr  dsflnltioBs. — (1)  "A  sale 
by  consecutive  bidding  intended  to 
reach  the  highest  price  of  the  article 
by  oxcltlns*  competition  for  It."  Pike 
V  State  Land  Comrs^  19  Ida.  268, 
988,  118  P  447,  AnnCasl912B  1344; 
Kltflov  V.  Hoaff,  1  Watts  &  3.  <Pa.> 
ESS  5S8.  (8)  "A  public  competitive 
mle."     Crandall  v.  State,  28  Oh.  St. 

*'fb/"6»illa^(l)  "This  practice  Is 
saUl  to  have  oriclnated  wiui  the  Ro- 


mans, who  save  It  the  descriptive 
name  of  auctlo,  an  increase,  because 
the  ottered  property  was  sold  to  him 
who  would  offer  the  most  for  it. 
This  method  of  sale  was  established 
by  the  Romans  for  the  disposal  of 
military  spoils,  and  was  conducted 
sub  hasta — that  Is.  under  the  spear; 
on  such  occasions  the  spear  was 
stuck  in  the  ground.  This  practice 
has  passed  away  as  to  the  spear,  but 
the  method  of  sale  by  auction  con- 
tinues." Crandall  v.  State,  28  Oh. 
SL  479.  481  (quot  Terr.  v.  Toyota,  19 
Hawaii  661,  6&31.  (2)  "At  a  later  day 
another  mode  oi  sale  by  auction  cams 


into  practice,  called  the  'sale  by  the 
candle.'  or  •by  the  Inch  of  candle.' 
The  origin  of  this  expression  arose 
from  the  use  of  candles  as  a  means 
of  measuring  time.  It  was  declared 
the  goods  could  be  continued  to  be 
ottered  to  bidders  for  so  long  a  time 
only  as  would  suffice  for  the  burning 
of  one  inch  of  candle.  When  the 
measure  was  wasted  to  that  extent, 
the  highest  bidder  was  then  declared 
to  be  the  purchaser.  3  P,  Cyc." 
Crandall  v.  State,  supra.  See  also 
Anderson  v.  Wisconsin  Cent.  R.  Co., 
107  Minn.  296,  299,  ISO  NW  89,  181 
AmBR  488,  80  I.RAN8  1188,  18  Ann 
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and  authorized  for  that  purpose.^ 

The  main  pnipoae  of  auction  sales  is  to  obtain  the 
best  financial  returns  for  the  owner  of  the  property 
sold;'  and  hence  competition  among  a  number  of 
bidders  is  a  necessary  element.^ 

[i  2]  B.  Anctioneer.  An  auctioneer  is  one  who 
sells  goods  at  public  auction  for  another  on  commis- 
sion, or  for  a  recompense;'^  one  who  conducts  a 


public  sale  or  aootiw,'  altbengh  the  goods  sold  iie 

his  own.' 

[$  3j  0.  Bid  and  Bidder.  A  bid  is  an  offer  by 
an  intending  purchaser  to  pay  a  designated  price 
for  property  which  is  to  be  sold  at  auction.^  A  bid- 
der is  one  who  makes  an  offer  for  property  on  nk 
at  auction.* 


n.  U0ENSE8,  TAXES,  AND  REGULATIONS  » 


[i  4]  A.  Power  to  Ucenee  or  Regulate— 1.  In 
OenuiL  The  right  to  sell  property  at  auction  be- 
longs to  the  inuvidnal,  and  in  the  absence  of  a 


limitation  any  one  may  act  as  an  anetioneer.^'  Bit 
the  state,  in  the  exercise  of  its  police  power,  ma; 
limit  or  qualify  this  right,  and  may  regolate  the 


Caa  879.  (S)  "In  ancient  Babylon 
the  younff  women  were  sold  at  a 
public  auction  according  to  a  method 
which  combined  the  feature!  of  the 
Dutch  and  ordinary  klnde  of  auc- 
tlona.  The  group  of  prospective 
wives  would  ordinarily  contain  some 
who,  by  reason  of  personal  beauty, 
were  thought  more  desirable  than 
others.  The  attractive  ones  were  first 
sold  to  the  highest  bidders.  When 
the  supply  of  this  quality  was  ex- 
hausted, those  less  favored  by  na- 
ture were  offered  and  sold  to  the  bid- 
ders who  would  take  them  with  the 
least  dowry,  which  was  payable  out 
of  the  money  received  from  the  sale 
of  the  beauties.  Herodotus  consid- 
ered this  custom  very  commendable." 
Anderson  v.  Wisconsin  Cent,  R.  Co., 
supra. 

[c]  Sntoli  auottoxu — "Still  another 
method  of  auction  sale  Is  practiced  In 
modern  times.  This  one  Is  called  a 
Dutch  auction,  Indicating  the  local 
origin  of  the  practice.  This  method 
consists  In  the  public  offer  of  the 
property  at  a  price  beyond  Its  value, 
and  then  gradually  lowering  the  price 
until  some  one  becomes  the  pur- 
chaser. 3  P.  Cyc."  Crandall  v.  State, 
28  Oh.  St.  479,  482.  To  same  effect 
Anderson  v,  Wisconsin  Cent.  R.  Co., 
107  Minn.  29G,  120  NW  39,  131  AraSR 
462  and  note,  20  LRANS  1133.  16 
AnnCaa  379;  Deposit  v.  Pitts,  18  Hun 
(N.  T.)  475;  Hlblor  v.  Hoag,  1  Watts 
A  S.  (Pa.)  SS2.  Necessity  for  license 
for  sale  at  Dutch  auction  see  Infra  I 
7. 

[d]  -A  forosd  sals  la  aot  aaesa 
saiUar  am  auction  sals;  an  auction 
sale  IB  not  necessarily  a  forced  sale." 
Dlcklson  V.  Reynolds,  48  Mich.  158, 
16»,  12  NW  24. 

a.  Russell  V.  Miner.  5  Lans,  {N. 
T.)  SS7,  £89,  61  Barb.  684.  See  also 
Intra  I  7. 

a.  Terr.  v.  Toyota,  19  Hawaii 
661 :  Klne  v.  Turner,  27  Or.  856,  41 
P  664. 

ta]    Vina  Mid  ooBdMlioaa  of  Mte^~ 

Although  an  auction  Is  defined  aa  a 
sale  by  conaecutlve  bidding  Intended 
to  reach  the  highest  price  of  the  ar- 
ticle by  exciting  competition  for  It, 
property  may  be  sold  at  public  auc- 
tion to  the  highest  bidder  and  for 
the  "maximum  possible  amount,"  al- 
though a  like  public  auction  under 
other  conditions  and  at  other  times 
might  bring  many  times  more,  and 
consequently  a  much  higher  "maxi- 
mum possible  amount,"  Pike  v.  State 
L*nd  Comrs..  19  Ida.  268,  113  P  447. 
AnnCaal912B  1344. 

4.  Terr.  v.  Toyota,  19  Hawaii  651, 
653  (where  the  court  said:  "Compe- 
tition Is  a  necessary  element  .  ,  . 
and  it  Is  that  which  distinguishes  the 
sale  at  auction  from  other  sales 
where  the  attempt  to  sell  and  to 
agree  on  a  price  Is  made  with  but 
one  prospective  purchaser  at  a 
time");  Crandall  v.  State,  28  Oh.  St 
479,  482  (where  the  court  said:  "At 
auctions  the  bidders  flx  by  competi- 
tion the  price  at  which  the  offered 
property  Is  sold.  This  competition  Is 
an  element  of  each  offer  and  each 
bid.  Into  each  of  the  methods  named, 
competition  Is  a  necessary  element 
In  the  offer,  the  bid  and  the  act  of 


selling  the  offered  property.  In  the 
Dutch  method  a  person  wishing  to 
buy  can,  at  any  time  while  the  article 
la  offered  for  sale,  accept  the  auc- 
tioneer's qffer,  claim  the  property  at 
that  price,  and  close  the  aale  there- 

•r>. 

[a]  *Thm       iitlal  pavt  la  the  ae- 

lectlon  of  a  purchaaer  from  a  num- 
ber of  bidders."  Terr.  v.  Toyota,  19 
Hawaii  651,  658   {quot  Bouvler  L. 

D.J. 

[b]  If  no  one  la  prsarat  Imt  tt* 
auctioneer,  there  can  be  no  legal 
auction.  Campbell  v.  Swan,  48  Barb. 
(N.  Y.)  109.  113. 

[c]  Where  m  prlvato  baiffaln  la 
made  beforehand  oetween  the  party 
who  wishes  to  buy  and  the  person 
authorized  to  sell,  as  to  the  price 
and  other  Incidents  of  a  contract,  the 
fact  that  the  forms  of  a  public  sale 
with  competition  are  Invoked  to  give 
effect  to  the  private  bargain  does  not 
constitute  a  public  auction.  Porter 
v.  Graves,  104  U.  S.  171,  174,  26  U  ed. 
691. 

S.  Thomas  v.  Kerr,  3  Bush  (Ky.) 
619.  621,  96  AmD  262;  Crandall  v. 
State.  28  Oh.  St.  479,  483;  WUliama  v. 
Mllllngton.  1  H.  Bt.  81,  88,  186  Re- 
print 49,  3  ERG  583. 

Who  are  anottonsera  wSKUa  a  atat- 
ate  reqniiiaf  anoUoneen  to  have 
Uoanaea  see  Infra  I  7. 

[a]  Othsr  deOnitlona^d)  "A 
person  authorised  or  licensed  by  law 
to  sell  lands  or  goods  of  other  per- 
sons at  public  auction."  Black  L.  D. 
(2)  "Licensed  agents  appointed  to 
sell  property  and  to  oonduot  sales  or 
auction."  Wharton  L.  D.  [quot 
Ooshen  v.  Kern,  63  Ind.  468,  473,  30 
AmR  234].  (3)  "A  person  authorized 
by  law  to  aeli  goods  of  others  at  pub- 
lic sale."  Bouvler  L.  D.  [quot  Gosh- 
en v.  Kern,  supra].  (4)  "A  person 
who  is  authorised  to  sell  goods  or 
merchandise  at  public  auction  or  aale, 
for  a  recompense,  or  {as  It  la  com- 
monly called)  a  commission."  Bur- 
rill  Li.  D.  [ouot  Goshen  v.  Kern,  su- 
pra], (6)  '*A  person  who  sella  by 
auction;  a  person  who  disposes  of 
goods  or  lands  by  public  sale  to  the 
highest  bidder."  Webster  D.  [quot 
Goshen  v.  Kern,  supra].  (6)  ^'One 
whose  business  It  la  to  offer  property 
for  sale  by  auction;  one  who  Invites 
bids  at  sale  by  auction."  Worcester 
D.  [quot  Ooshen  v.  Kern,  supra]. 

[b]  The  bnalnssB  of  an  anotlonesr 
Is  to  sell  by  public  outcry  the  prop- 
erty of  others  on  an  agreement,  ex- 
press or  implied,  that  he  shall  re- 
ceive for  his  labor  and  skill  a  Just 
compensation.  Philadelphia  v.  Hunt, 
3  Phlla.  (Pa.)  440. 

[c]  Dlatlnirnlalisd  ttom  "brokar." 
— Auctioneers  differ  from  brokers  In 
that  the  latter  may  both  buy  and  sell, 
whereas  auctioneers  can  only  sell. 
Black  L..  D.;  HcMechen  v.  Baltimore, 
3  Harr.  A  3.  (Md.)  684;  Wilkes  v. 
Ellis.  2  H.  Bl.  655.  6S6.  186  Reprint 
699. 

[d]  Blatlagnlaltsd  from  "Jobbsr." 

—An  auctioneer  does  not  purchase 
goods  at  all,  but  sells  the  goods  of 
others  for  a  commission.  He  differs 
from  a  "lobber,"  who  Is  a  merchant 
who  purchases  goods  from  Importers 
and   sells  to  retailers.     Steward  v. 


Winters,  4  Sandf.  C*.   (N.  T.)  617, 
590. 

[e]   iMattaMmMisd    tnm  **mwm. 

hvokar."— The  bualneas  of  an  auc- 
tioneer and  the  business  of  a  pawn- 
broker differ  eaaentlally.  That  of  as 
auctioneer  la  to  sell  by  public  ontcry 
the  property  of  others  upon  an  agree- 
ment, express  or  Implied,  that  he 
shall  reeelve  for  hla  labor  and  skill  ■ 
a  compensation.  The  business  of  a 
pawnbroker  consists  in  the  loaning  of 
money  on  Interest.  Thomas  v.  Kerr, 
3  Bush  (Ky.)  619,  621,  96  AmD  SS2; 
Hunt  V.  Philadelphia,  35  Pa.  277,  278. 

If]  Orlsv^d)  The  word  'raac- 
tloneer**  Is  sometimes  used  to  desig- 
nate the  crier  who  simply  calls  for 
bids  and  strikes  the  bargain  at  an 
auction  sale;  his  connection  with  the 
sale  may  begin  with  calling  for  bids 
and  end  with  striking  the  bargain- 
White  V.  Dahlqulst  Mfg.  Co..  175 
Mass.  427,  60  NE  791.  (2)  In  Ohio* 
crier  of  tobacco  Is  held  to  be  an  auc- 
tioneer. State  V.  Withers.  4  OhSft 
CP  262,  S  OhNP  63. 

See  also  infra  I  10  note  86  [f]. 

e.  Russell  V.  Miner,  5  Lans.  (N. 
T.)  537.  61  Barb.  654;  Crandall  v. 
State,  2S  Oh.  St.  479,  481;  Reg.  v. 
RawBon,  22  Ont.  467.  470;  Bouvler  L. 
D.;  Barrlll  L.  D.  [both  gnot  Goabea 
V.  Kern,  63  Ind.  488,  478.  SO  AmB 
284], 

7.  Ooshen  v.  Kern,  63  Ind.  46K 
473,  30  AmR  234  (where  the  court. 
In  answer  to  a  contention  that  the 
word  "auctioneer"  refers  to  one  who 
sells  the  goods  of  another,  and  does 
not  Include  one  who  sells  only  his 
own  goods,  after  quoting  the  diction- 
ary definitions  of  the  term  above 
given,  said:  "It  will  be  seen  by  these 
various  definitions  of  the  word  *auc- 
tfoneer,'  by  the  best  lexicographers, 
legal  and  otherwise,  of  our  ULnsuage. 
that  It,  as  ordinarllr  used,  baa  no 
such  limited  and  confined  meaning  as 
the  appelleci'a  counsel  have  aoogitit  to 
give  It.  In  the  first  rule  prescribed 
by  law  In  thla  State  for  the  con- 
struction of  statutes.  It  Is  provided, 
that  "Words  and  phrases  shall  be 
taken  In  their  plain,  or  ordinary,  and 
usual  sense.'  .  .  .  Under  the  allecs- 
tlons  of  the  appellant's  complaint, 
the  appellee  was  an  auctioneer,  wltb- 
In  the  plain,  ordinary  and  usual  aenae 
of  that  term"). 

8.  Black  D.;  Eppes  v.  IClasis- 
slppi,  etc,  R.  Co.,  8S  Ala.  S3,  SC. 

Haanav  of  maldar  Md  aee  infra  i 
26. 

9.  Abbott  li.  D. 

10.  See    generally    Ucanaes  tZS 

C^C  5931. 

11.  See  Dupuy  v.  Delaware  Ins. 
Co.,  63  red.  680. 

[a]    Corporation  aa  amBtlonai.— 

(1)  Under  the  provisions  of  a.  ms- 
nlclpal  charter  declaring  tha.t  ~ttv» 
otty   clerk   shall   have   authority  to 

frrant  licenses  to  any  person  encaged 
n  and  carrying  on  the  business  sad 
occupation  of  auctioneer,"  Uhe  city 
clerk  has  power  to  license  a  corpora- 
tion as  an  auctioneer.  Peo,  v.  Scnlly. 
23  Misc.  732.  53  NTS  125.  (S>  Bat  in 
Louisiana  It  is  provided  by  atntate 
that  only  a  cltisen  and  voter  may  hr 
an  auctioneer.  Lyon  v.  Stern.  11* 
La.  473,  34  SE  641. 


BV>r  latsv  oaesa,  darslopmsnta  and  ohaagaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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conduct  of  auctioneers;  and  in  England,  and  many 
states  of  the  Union,  statutes  have  been  enacted  re- 
quiring auctioneers  to  procure  a  prescribed  license,^' 
upon  the  payment  of  a  certain  fee^^'  and  prescrib- 
ing a  penalty  for  a  violation  of  such  provisions.^* 
The  authority  to  require  license  fees  may  also  be 
Bi^ported  under  the  taxing  power.'°  A  license  usu- 
ally confines  the  authority  of  the  auctioneer  to  a 
particular  tovn  or  county,  or  to  other  parttcalar 
territory.'* 

[$  5]   2.  Power  of  Hnnidpal  Oorporation.  As 

the  power  to  license  auctioneers  and  to  regulate  their 
eonduct  is  not  one  of  the  incidents  to  a  municipal 
corporation,  such  power  can  be  ezeroised  by  a  mu- 


nicipal corporation  only  when  it  is  conferred  on  it 
by  the  legislature.*'  Under  a  power  given  to  a 
municipal  corporation  to  tax,  lieense,  and  r^ulate 
the  business  of  auetioneers,  it  cannot  directly  pro- 
hibit the  business,*^  or  adopt  auch  n^^nlations  as 
will  produce  such  a  result,  or  even  be  oppreasive 
or  highly  injurious  to  the  business.!*  Munic^al 
ordinanees  must  be  reaaonable.'** 

[M]  B.  Sight  to  Obtain  License.  Under  the 
provisions  of  a  mnnickMLl  charter  requiring  auction- 
eers to  give  a  bond  and  obtain  a  license,  and  empow- 
ering the  mayor,  or  other  officer,  to  grant  such 
licenses  and  to  revoke  them  for  misconduct  of  the 
licensees,  it  is  within  the  discretion  of  the  mayor, 


U.  Cal.— StJite  V.  Conkllng.  19  Cal. 
SOI;  State  v.  E^>ulterer.  16  CaL  614. 

Iowa. — Oskaloosa  v.  Tullls,  25  Iowa 
440. 

— Florance  v.  Klchardson,  S  La, 
Ann.  €63. 

UasB. — Jordan  v.  Smith,  19  Pick. 
287:  Clark  v.  Cushman,  5  Mstea.  505. 

N.  J. — Margolies  v.  Atlantic  City. 
67  N.  J.  L.  82,  SO  A  367. 

N.  T.— Peo.  V.  Grant,  126  N,  Y. 
473.  27  NE  964;  Buffalo  v.  Marlon,  IS 
Misc.  639,  34  NYS  94S. 

Am  to  powam  of  teglttatu*  r*n- 
•rally  see  Constitutional  Law  [8  Cyc 
806  6t  seq]. 

[a]  SiMrimlnatloiu — (1)  Ctassifl- 
catlon  of  auctioneers'  licenses  accord- 
ing to  the  kind  of  goods  sold  Is  not  a 
discrimination  and  Is  not  unconsti- 
tutional. Stull  V.  De  Mattos,  23 
Wash.  71,  62  P  451,  51  LRA  892. 
(2>  An  ordinance  for  the  licensing  of 
auctioneers,  providing  that  such  li- 
cense shall  not  authorize  the  licensee 
to  conduct  any  auction  sale  of  Jew- 
elry or  watches.  Is  valid.  State  v. 
Bates,  101  Minn.  301.  112  NW  67. 
Constitutionality  of  discriminatory 
statutes  see  generally  Constitutional 
Law  [8  Cyc  1046,  1067]. 

[b]  OoutraetUm    of  partionlar 
■tatatM  or  ordluneoB. — (1)  Under 
an   Atlantic  City   ordinance  for  li- 
censing auctioneers,  passed  on  July 
14.  1902,  no  license  fee  was  due  until 
Juno  1,  190S.    Atlantic  City  v.  Frel- 
atngBT.  69  N.  J.  L..  132,  64  A  249.  (2) 
Where,  under  N.  T.  L.  (1897)  p  776  c 
682   I  2,  requiring  an  auctioneer  In 
the  city  of  New  Yorls  to  pay  a  license 
fee,  an  auctioneer  paid  a  fee  from 
Sept.  15.  1897,  to  June  IB.  189B,  and 
L.  (1897)  pic  378.  going  Into  etfect 
on   Jan.  1.  1898,  required  no  license 
fee.  the  auctioneer  could  not  recover 
back   the  proportionate  iMrt  of  the 
fee    from  Jan.   1,   1898  to  June  IS. 
1898,   as  the  latter  act  did  not  im- 
plit»dly   repeal   the  law  of  1897.  or 
make  the  license  void.    Ryan  v.  New 
York,  40  Misc.  228,  81  NTS  685.  (3) 
The    following   cases    Interpret  the 
statute  of  89  Vict,  c  15  and  30  &  31 
Vict,  c  48,  in  reference  to  auctioneer's 
llcensea    Bailey  v.  Harris.  12  Q.  B. 
905,    64   ECL.  906,  116  Reprint  1109; 
Brown  V.  Duncan.  10  B.  ft  C.  98.  21 
ECL.   49,  109  Reprint  385;  Smith  v. 
LIndo.  &  C.  B.  N.  S.  587,  94  ECl.  587, 
141  Reprint  237:  Johnson  v.  Hudson. 
11  Efi.et  180,  103  Reprint  973;  Smith 
V.  Mawhood,  14  M.  &  W.  452. 

[c]  Xdoense  fee  from  botb  owner 
of  ghoAu  and  aoctloneer. — A  statute 
or  ordinance  providing  that  no  person 
siha.ll  sell  goods  at  auction  without 
tafcins  out  a  license,  and  a  statute 
requiring  al!  persons  to  take  out 
licenses  before  exercising  the  calling 
of  a.uctloneer,  are  Independent,  and 
«Xo  not  apply  to  the  same  matter.  The 
:rormer  requires  a  license  fee  from 
the  owner  of  the  goods,  the  latter 
from  the  auctioneer.  Fretwell  v, 
Troy,  18  Kan.  271. 

rdj  mepeai  of  Itstats^d) 
OreAter  New  York  Charter  S  34  (L. 
r  1897]  c  378),  authorizing  tne  tssu* 
'&nce  of  an  auctioneer's  license  by  the 
city  clerk  on  the  filing  of  a  bona  ap- 
pjroved  by  hlin.  was  not  repealed  by 


L.  (1897)  c  682,  requiring  auctioneers 
In  cities  of  over  one  million  Inhabi- 
tants to  obtain  a  lieense  from  the 
mayor,  and  pay  a  fee  of  two  bundred 
and  flfty  dollars.  Peo,  v.  Scully,  24 
Misc.  412,  63  NYS  646.  (2)  In  Penn- 
sylvania the  act  of  June  26,  1873  (P. 
I..  [18741  832).  was  not  intended  to, 
nor  did  ft.  continue  in  effect  the  act 
of  May  15,  1850  (P.  L.  772),  Imposing 
on  brokers  a  license  tax  of  three  per 
cent  on  their  annual  receipts,  after 
the  latter  act  was  repealed  by  the 
act  of  May  7.  1907  (P.  L.  176).  Com. 
V.  Philadelphia  Auction  Co.,  61  Pa. 
Super.  166. 

13.  Terr.  v.  Toyota,  19  Hawaii  651. 

[a]  An  ancUoiiMz  'Is  snnossd  to 
adopt  the  ooonpatloB  as  a  biulBSBa 
and  mode  of  acquiring  pecuniary  gain 
to  himself,  and  the  government  de- 
mands from  him  a  sum  of  money  for 
the  right,  to  the  exclusion  of  other 
persons,  to  exercise  the  occupaTIon." 
Crandall  v.  State.  28  Oh.  St  479.  481. 

[b]  Plscrimination  In  amount. — A 
statute  dividing  cities  and  towns  into 
classes  according  to  population,  and 
Imposing  license  taxes  on  auctioneers 
engaged  therein,  the  amount  being 
different  for  each  class.  Is  not  uncon- 
stitutional as  discriminating  between 
persona  engaged  In  the  same  occupa- 
tion. O'Hara  v.  State.  121  Ala.  28, 
25  S  622.  See  also  generally  Consti- 
tutional Law  [8  Cyc  1046.  1067]. 

14.  Willis  V.  Boonvllle,  28  Mo.  543 
(holding  that  the  mayor  and  board  of 
councilmen  of  the  city  of  Boonvllle, 
having  power  under  the  clmrter  of 
said  city  rSesB.  Acts  [1S39]  p  297  1 
11]  by  ordinance  to  provide  for  'li- 
censing, taxing  and  regulating  auc- 
tions,'*^ may  prohibit  persona  from 
exercising  the  business  of  an  auc- 
tioneer without  license  by  such  fines 
and  penalties  as  they  may  think 
proper,  although  the  same  should  ex- 
ceed ninety  dollars,  the  sum  which 
under  the  general  law  was  the  limit 
that  could  be  collected  before  a  jus- 
tice of  the  peace  as  a  penalty);  State 
v.  Rucker,  24  Mo.  557. 

[a]  lCanag«r  or  MTsat  not  Inolud- 
ed. — An  ordinance  prescribing  a  pen- 
alty for  an  auction  house  proprietor's 
failure  to  procure  a  license  does  not 
include  a  manager  or  agent  of  such 
proprietor.  Kansas  City  v.  Keys,  162 
Mo.  A.  507.  133  SVF  660. 

[b]  Zndlctment. — Under  a  statute 
declaring  that  no  person  shall  exer- 
cise the  trade  or  business  of  a  public 
auctioneer  by  selling  goods  or  other 
property  subject  to  duty  under  the 
law,  an  Indictment  charging  that  de- 
fendant did  exercise  the  business  of 
a  public  auctioneer,  and  then  and 
there  sold  goods  as  such  auctioneer, 
complies  with  the  statute,  and  Is 
good.    Vaughn  V.  State.  4  Mo.  530. 

10.  Margolles  V.  Atlantic  City.  67 
N.  J.  L.  82.  SO  A  867.  See  also  Li- 
censes [25  Cyc  699];  Taxation  f37 
Cyc  706  et  seq]. 

16.  Waterhouse  v.  Dorr,  4'  Me. 
333 :  Robinson  v.  Qreen,  3  Mete 
rMass.)  159:  Wood  v.  Com.,  12  Serg. 
&  R.  (Pa.)  213.  Compare  State  v. 
Cunningham.  75  Vt  332,  55  A  664. 

[a]  Stat*  and  eity  llonna.— An 
auctioneer  may  be  required  to  take 


out  a  Meetise,  both  from  the  state 
and  from  the  municipalUy  wherein 
he  does  business.   Simpson  v.  Savage, 

1  Mo.  369. 

17.  Fowle  v.  Alexandria,  3  Pet. 
(TJ.  S.)  398,  7  L.  ed.  719;  Ex  p.  Mar- 
tin, 27  Ark.  467;  Merrltt  v.  'Toronto, 
26  Ont.  256  [afT  22  Ont.  A.  206]. 

IPower  of  mnalel^al  oorpomtloa  see 
generally  Licenses  [25  Cyc  600  et 
seq];  Municipal  Corporations  [28 
Cyc  347  et  seq]. 

18.  Wiggins  v.  (Chicago,  68  lU. 
372;  Bollander  v.  Ottawa,  27  Ont  A. 
335;  Merrltt  v.  Toronto,  26  Ont  266 
[aff  22  Ont  A.  205]. 

19.  Wiggins  V.  Chicago.  68  111.  872. 

[a]  Amout  of  t—. — (1)  Where  a 
municipal  corporation  has  the  power 
to  regulate  and  license  auction  sales, 
and  to  pass  all  ordinances  necessary 
to  exercise  that  power,  an  ordinance 
authorizing  the  mayor  to  fix  the 
r.mount  of  the  license  fee  within  a 
specified  sum  Is  valid.  Decorah  v. 
Dunstan,  38  Iowa  96.  (2)  The  amount 
of  the  license  fee  must  not  be  unrea- 
sonable. Mankato  v.  Fowler,  32  Minn. 
364.  20  NW  361;  Margolles  v.  Atlantic 
City,  67  N.  J.  L.  82,  50  A  367  (holding 
that  the  imposition  of  a  license  fee 
of  twenty -five  hundred  dollars  on 
an  auctioneer  is  unreasonable). 

[b]  SlsorladnatloBw— A  municipal 
ordinance  prohibiting  persotts  tem- 
porarily residing  In  a  city  from  sell- 
ing goods  at  auction  without  a  li- 
cense, thereby  discriminating  be- 
tween temporary  and  permanent 
residents,  is  Invalid.  '  Carrollton  v. 
Baaiette,  159  lU.  284,  42  SW  837,  21 
LRA  522. 

[c]  aegnlatton  of  ifi»e»  of  sals. — 
Under  a  statute  giving  city  councils 
control  of  streets,  sidewalks,  and 
public  grounds,  in  order  to  keep  the 
same  open  and  free  from  nuisances 
for  the  comfort  and  convenience  of 
the  Inhabitants,  an  ordinance  prohib- 
iting auction  sales  to  be  held  In  such 
places  is  not  an  unreasonable  re- 
straint of  trade,  and  the  necesslty- 
therefor  is  solely  within  the  deter- 
mination of  the  city  council.  White 
v.  Kent.  11  Oh.  St  560. 

[d]  Begnlatlou  of  time  of  sale.^ — 
(1)  An  ordinance  prohibiting  the  sale 
of  watches  at  auction  after  six 
o'clock  In  the  evening  is  authorised 
by  a  provision  of  a  charter  giving  the 
common  council  power  to  enact  or- 
dinances to  license  and  regulate  auc- 
tloneera  Buffalo  v.  Marlon,  13  Misc. 
639,  34  NYS  945.  But  see  Rochester 
V.  aose.  35  Hun  (N.  Y.)  208  (holding 
that  a  city,  under  a  power  to  regu- 
late the  "ringing  of  bells,  and  the 
crying  of  goods  and  other  commodi- 
ties for  sale  at  auction  or  otherwise, 
and  to  prevent  disturbing  noises  In 
the  streets,"  cannot  prohibit  an  auc- 
tion sale  of  Jewelers'  goods  after  sun- 
set). (2)  Where  a  city  ordinance 
provides  that  licensed  auctioneers 
shall  sell  only  at  certain  hours,  and 
that  a  violation  of  the  ordinance 
shall  constitute  an  offense,  such  of- 
fense can  be  committed  only  by  a 
licensed  auctioneer.  Peo.  v.  Melsner, 
178  Mich,  lis,  144  NW  490. 

ack  See  Municipal  Corporations 
[28  Cyc  368  et  seq]. 
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or  other  oflSeer,  to  refuse  a  lieenae,  even  thongh  a 
proper  bond  is  tendered.'^ 

[$  7]  0.  Necessity  for  Uceiue."  The  statu- 
tory provision  requiring  an  auctioneer  to  procure  a 
license  f^plies  usually  to  any  one  who  comes  within 
the  ordinary  definition  of  auctioneer,*'  although  he 
sells  only  his  own  goods  or  conducts  but  a  single 
sale  by  auction,'*  or  eonduots  a  sale  without  com- 
pensation." 

8]  D.  EeTOcation  of  License.*^  A  municipal 
corporation  vested  by  its  charter  with  power  to 
legtilate  and  lieoise  auctioneers  may,  by  ordinance, 


empower  the  mayor,  or  some  other  pablie  offieer,  to 
revoke  a  license  for  cause;"  and  nncfer  some  statnta 
an  auctioneer's  license  may  be  forfeited  in  a 
criminal  pnmecntion  *  for  unfair  dealing  ia  his 
business.'* 

9]  E.  Taxes.  Under  some  statutes  an  ane- 
tioneer  is  required  to  pay  a  certain  duty  or  tu 
upon  the  amount  of  the  sale.'°  A  statute  providing 
that  property  sold  at  public  auction  shall  be  sab- 
ject  to  an  auction  duty  or  tax  every  time  it  is  stmek 
off  imposes  the  tax  only  on  consummated  sales  and 
not  on  in<Aeetual  eflorta  to  sell.*^ 


m.   AOEKTOT  OF  AUOTIOKEES  " 


10]  A.  In  Q«n«raL  An  auctioneer,  in  making 
a  sale,  whether  of  personalty  or  realty,  is,  by  virtue 

ai.  Peo.  T.  Qrant,  126  N.  Y.  473,  E7 
KB  W  (hoVUfia  tUat  mandamus  will 
not  He  in  Baoh  ctfio  tg  compel  tite 
mayor  to  grant  a  llo«nse}:  Peo.  v. 
fikJUlly.  19  ICtSO.  732,  ,KS  NTS  1Z6 
nioljfliiff  Oat  New  Torlc  aty  Charter 
I  S4,  providlna^  that  th«  city  dark 
"■bdl  have  afithtelty  to  frant"  a 
license  to  any  person  carrying  on  the 
biialnesfl  of  an  auctioneer,  is  not 
mandatory,  the  city  clerk  having  a 
rlKht  to  scrutinize  the  qualifications 
oi  the  apiJili:iiit),  Compare  Merritt 
V.  Toronto,  il-  i»nt  A  205  [alT  85 
Ont.  256]  '  linkiini,'  that  bPfore  the 
Amenrlint;  Art  of  ISIU,  57  Vict,  c  SO  B 
8  (O)  .1  niunii.'i[i:il  corporation  could 
not.  oil  the  ground  of  an  applicant's 
bad  character,  refuse  to  grant  him  an 
auctioneer's  license). 

Ellglhlllty  for  license  see  generally 
Licenses  \  2:i  ("yc  Hll:;]. 

[a]  Bemedy  on  refusal  of  license. 
— ^AlthouRh  llie  otflcers  <if  a  city  iii:iy 
refuse  to  license  an  auctioneer,  the 
latter  cannot,  bv  a  bill  In  equity,  re- 
strain the  former  from  Interfering 
with  him  in  conducting  his  busiutss 
Without  a  license,  as  he  has  an  ade- 
quate remedy  at  law.  Kllnesmlth  v. 
Harrison,  18  111.  A.  467.  Mandamus 
to  procure  licenses  see  generally  Li- 
censes [25  Cyc  623). 

82.  TaliUty  of  sale  by  ulloenied 
anoUoneer  see  Infra  S  39. 

aa.   Pretwell  v.  Troy,  18  Kan.  271. 

[a]  Fvnon  maUiur  ontory^A 
clly  ordinance,  provlmng  that  any 
person  desiring  to  exercise  the  ofllce 
or  calling  of  an  auctioneer  shall  first 
pro<:ure  a  license  therefor,  means  any 
person  by  whom  the  outcry  of  the 
■ale  of  goods  at  public  auction  is 
made,  ^twell  v.  Troy,  18  Kan. 
271. 

[b]  Duteh  aneUoai^Putting  up 
property  for  sale  at  a  high  price,  and 
then  lowering  the  price  until  some 
one  accepts  It  as  a  Didder,  Is  a  sale 
at  auction  within  an  ordinance  re- 
quiring auctioneers  to  obtain  a  11- 
cenee.  Deposit  v.  Pitts,  18  Hun  (N. 
T.J  47B. 

[cl  Transient  merohant, — Under  a 
municipal  ordinance  reQuiring  tran- 
sient merchants  to  take  out  a  license 
for  the  sale  of  goods  at  auction,  but 
permitting  auctioneers  to  sell  mort- 
gaged property  without  payment  of 
the  tax  thus  Imposed,  a  transient 
merchant,  or  his  agent,  setting  mort- 
gaged property  Is  not  exempt.  Iowa 
City  V.  Newell,  115  Iowa  65,  87  ICW 
739  (holding  also  that  one  in  the 
management  of  the  sale  of  goods  at 
auction  is  liable  to  a  tax  under  a 
municipal  ordinance  which  requires 
transient  merchants  to  pay  fifty  dol- 
lars for  a  license  authorizing  goods 
to  be  sold  at  auction,  and  evidence 
that  such  person  was  selling  under  a 
mortgage,  as  the  agent  ol*^  another. 
Is  immaterial). 

[d]  Sale  at  ftzed  prioa. — An  offer 
of  property  to  any  one  who  will  take 
it  at  a  given  price  is  not  an  offer  to 
•ell  the  property  at  auction,  within 
the  meaning  of  a  statute  Imposing  a 
peni^ty  on  peddlers  for  selling  goods 


of  his  employment  to  make  the  sale,  primarily  the 
agent  of  the  seller."    Whatever  authority  he  has 


at  public  auction.  Hibler  v.  Hoag, 
1  Watts  A  S.  (Fa.)  S52. 

[e]  aesfOeaM*— Statute  not  ap- 
plying to  sale  made  by  one  In  the 
county  in  which  he  resides  sea  State 
V.  CunnlnKbam.  75  Vt  332,  65  A  664. 

[fj  Adjouuumt  of  HI*  inr  one 
aol  flc— sd  aa  awrtloaMr^— Adjourn- 
ment of  an  auction  sale  from  time  to 
time  may  be  made  by  one  who  Is  not 
licensed,  although  the  sale  Is  to  be 
held  by  a  licensed  auctioneer.  Hos- 
mer  v.  Sargent,  8  Allen  (Mass.)  97, 
8S  AmD  683. 

[g]  In  VennsylTaiila,  under  the 
act  of  June  26,  1873  (P.  L.  [1874] 
332),  providing  that  "auctioneers 
shall  be  rated  with  merchandise 
brokers"  and  "shall  pay,  in  the  same 
manner  as  brokers,  a  license  tax 
similar  to  that  paid  by  said  brokers, 
and  no  other,"  the  license  tax  to  be 
paid  by  auctioneers  is  to  he  deter- 
mined according  to  the  rules  of  law 
applicable  to  brokers  at  the  time  the 
tax  is  levied.  Com.  v.  Philadelphia 
Auction  Co.,  61  Pa.  Super.  166. 

S4.  Goshen  v.  Kern,  63  Ind.  468, 
30  AmR  234.  Compare  Crandall  v. 
State,  28  Oh.  St.  479  (holding  that  a 
person  who,  being  in  the  business  of 
selling  merchandise  at  regular  retail 
prices,  sells  a  portion  of  them  at  his 
storeroom  by  public  outcry,  making 
known  to  the  persons  present  that  he 
will  sell  the  property  offered  for  sale 
at  his  regular  retail  prices,  and  at  no 
other.  Is  not  exercising  the  trade  or 
occupation  of  an  auctioneer,  within 
the  meaning  of  a  statute  requiring 
persons  exercising  the  trade  or  occu- 
pation of  an  auctioneer  to  take  out  a 
license). 

as.  Reg.  V.  Rawson,  22  Ont.  467. 
See  also  Rex  v.  Taylor,  HcC^Iell.  862, 
148  Reprint  161.  13  Price  636,  147 
Reprint  1106  (where  It  appeared  that, 
at  a  sale  of  premises,  the  vendor  In- 
vited each  bidder  to  put  down  two 
sums  on  a  slip  of  paper,  and,  upon 
collating  such  biddings,  he  whose 
paper  contained  the  highest  bidding 
was  to  be  declared  the  purchaser  at 
the  lowest  of  the  two  sums,  If  that 
exceeded  the  highest  of  any  other 
bidder.  It  was  held  that  this  was  a 
sale  by  auction,  and  that  the  vendor 
Incurred  the  penalty  imposed  on  one 
selling  as  an  auctioneer  without  be- 
ing licensed,  although  the  purchase 
was  never  completed). 

86.  State  v.  Rucker,  24  Mo.  557. 

87.  Bevooatlon  of  Uoenssa  gsn- 
sraUy  see  Licenses  [25  Cyc  625]. 

88.  Wiggins  v.  Chicago,  68  111. 
372;  Rosenthal  v.  McOowan,  13S  App. 
Div.  733.  118  NTS  241  (president  of 
board  of  aldermen). 

[a]  Kattsrs  not  oonatitating 
noiud  for  revocation  of  Uoense  see 
Rosenthal  v.  McGowan,  133  App.  Dlv, 
733,  118  NTS  241. 

[bl  Salegatlon  of  powe*  to  re- 
voked— Under  a  charter  granting  the 
common  council  of  a  city  power  to 
revoke  a  license,  the  common  council 
cannot  delegate  to  the  mayor  the 
power  of  revocation.  State  v.  St. 
Paul,  84  Minn.  250,  86  NW  449. 


88.  Gllly  V.  Hlrsh,  122  La.  96<,  4> 
S  422,  20  LrANS  972  (but  not  In  a 
civil  suit). 

30.  Adams  v.  Walker,  100  Va.  700, 
42  SB  866  (holding  that,  under  the 
direct  provision  of  the  acta  of  1819- 
1S90,  c  244  i  SO,  a  real  estate  ano- 
tloneer,  In  addition  to  a  specific  tax, 
must  pay  an  additional  tax  of  one 
fourth  of  one  per  cent  on  the  amooat 
of  a  sale). 

[a]  Anomttt  oi  tu  aad  nsttoS  «f 
aaoertalnmont  see  Adama  v.  Walker, 
100  Va.  770,  42  SE  866  (holding  that, 
as  Acts  [1889-1890]  c  244  |  H, 
provides  that  the  per  cent  tax  of 
real  estate  auctioneers  shall  be  ss- 
certalned  "as  is  provided  In  the  ease 
of  liquor  merchants,"  and  S  44  pro- 
vides that  an  auctioneer  shall  keep 
an  account  of  his  sales,  and  shstl 
render  an  account  on  oath  for  as- 
sessment whenever  properly  required 
so  to  do,  and  as,  since  1884,  there  his 
been  no  per  cent  tax  on  liquor  mer- 
chants, and  therefore  no  method  of 
ascertaining  the  same,  the  tax  can 
be  ascertained  and  assessed  by  the 
method  provided  in  I  44). 

31.  State  V.  Hoboken  Second  Nat 
Bank.  84  Md.  325,  35  A  889  (holding 
that  the  duty  Is  not  collectable  on  « 
sale  of  land  under  a  decree  of  fore- 
closure, where  the  purchase  money 
Is  not  paid,  and  a  resale  becomes 
necessary,  there  being,  by  fair  con- 
struction, but  a  single  sale). 

38,  See  generally  Agency  If  S39- 
243 

33.  U.  S.— Veasie  V.  WUllam^  8 
How.  134,  12  Li.  ed.  1018. 

Ga. — Tillman  v,  Dunman,  11*  (fe. 
406,  40  SE  244,  88  AmSR  S8,  57  UlA 
784;  McMillan  v.  Harris,  110  Oa,  72, 
36  SE  334.  78  AmSR  93.  48  LRA  846. 

Iowa. — Kennell  v,  Boyer,  144  lowi 
303,  122  NW  941.  24  LRANS  4SS. 
AnnCaBl912A  1127. 

Ky. — Perkins  v.  Applegate,  S6  SW 
723,  27  KyL  622;  Thomas  v.  K«rr,  I 
Bush  619,  96  AmD  288  and  note; 
Norton  v.  Laughton.  15  KyL  788. 

Mass.— White  v.  Dahlqnlst  Mfg. 
Co.,  179  Mass.  427,  80  NB  791;  CurtS 
v.  Aspinwall,  111  Masa  187.  19  AmB 
332:  Bent  v.  Cobb,  9  Gray  M7,  CI 
AmD  295. 

Mo. — Dunham  v.  Hartman,  153  Ma 
625.  55  SW  233,  77  AmSR  741. 

R.  I. — Randall  v.  Lautenbermr,  18 
R.  I.  168,  13  A  100. 

S.  C. — Pope  V.  Chafee,  86  3.  Cl  Eq- 
69. 

Eng. — ^Warlow  v.  Harrison.  1  E.  A 
E.  295,  102  ECL  295.  120  Reprint 
920;  Payne  v.  Cave,  3  T.  R,  148.  !•• 
Reprint  602. 

N.  B.— Ring  V.  Potts,  30  N.  B.  41. 

Ont.— Cull  v.  Wakefield.  6  U.  C.  Q. 
B.  O.  S.  178. 

Authority  of  anotSoBsor  to  vary 
conditions  of  sal*  see  infra  I  19. 

Uablllty  of  anottoneer  on  aato  fW 
tindlsolosed  prtnoipal  see  infra  (  92. 

[a]  "MuaxUy  and  aotlTatr  tha 
aootlonssr  aa  a  mle  la  tho  av«M  «f 
tha  Miller,  and  as  to  him  hla  avtbsr- 
Ity  .  .  .  mur  cover  a  time  bott  be- 
fore and  after  the  aale.  Froqaetly 


For  laifew  oaisey  develo^aMt*  and  ohaafM  In  the  law  see  cumulative  AnnotatlonB,  same  title. J>ag«  and  note  nnmlMc; 
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IB  derived  from  his  principal,  and  may  be  conferred 
by  deed,  by  a  writing  not  under  seal,  or  by  panl, 
and  it  may  result  from  implication;'*  and  a  lack 
of  authority  may,  as  in  other  cases  of  agency,  be 
supplied  by  ratification.'^ 

Afflnt  of  pnrchaser.  When,  however,  the  prop- 
erty is  stmcJc  o£E,  the  auctioneer  is  also,  made  the 
agent  of  the  purchaser,  to  the  extent  of  binding 
the  parties  by  bis  memorandum  of  sale,  by  the  act 
of  the  purchaser  in  giving  him  bis  bid  and  receiviug 
from  him,  without  objection,  the  announcement  that 
the  property  is  knocked  off  to  him  as  purchaser, 

Ma«8. — ^White 


or  by  otherwise  expressly  or  impliedly  assenting 
thereto.'* 

An  auctioneer  is  a  special  agent,  and  without  fur- 
ther authority  than  that  which  comes  from  his  posi- 
tion as  auctioneer  he  cannot  bind  the  parties  by 
any  contract  other  than  that  which  is  actually 

made." 

[Ml]  B.  Authority  in  Writing.  The  authority 
of  an  auctioneer  to  sell  land  at  auction  need  not 
be  in  writing,**  unless  such  authority  is  reqnh«d  1^ 
statute.** 

12]   0.  Authority  to  Warrant.  An  auctioneer 


the  property  Is  put  Into  hla  hands  for 
■ale,  and  all  the  details  are  left  en- 
tirely to  him.  He  Is  expected  to 
make  all  the  arrangements  by  way 
of  public  advertisement  and  other- 
wise, and  to  act  fully  at  the  sale,  to 
receive  the  deposit  from  the  pur- 
chaser and  to  carry  the  transaction 
to  the  end.  Such  autborlty  from  a 
■eller  to  an  auctioneer  does  not  end 
with  the  auction  sale  but  extends  be- 
yond lt«  and  until  It  Is  revoked  the 
auctioneer  may  properly  bind  the 
seller  by  a  memorandum  signed  with- 
in a  reasonable  time.  He  does  this 
not  simply  because  he  Is  the  crier  at 
the  sale,  but  because  his  agency  by 
the  fair  underatandlne  between  him 
and  the  seller  extends  to  the  final 
consummation  of  the  contract,  and 
Is  not  affected  by  the  fact  that  ho 
also  acts  as  crier."  White  v.  Dahl- 
quist  Mfg.  Co.,  179  Mass.  427.  43S. 
60  NB  791,  To  same  effect  Sweeney 
V.  Brow,  35  B.  1.  227,  8«  A  115,  Ann 
Ctesl916C  1076. 

[b]  Bvt  anottoseer  Is  not  an 
mmil  to  sveh  aa  extent  as  to  make 
a  sale  by  him  a  breach  of  a  contract 
of  the  principal  to  give  to  a  broker 
an  exclusive  agency.  Ingold  v.  Sy- 
monds,  134  Iowa  206.  Ill  NW  802. 

34.  VFUllams  v.  Corker,  144  Cal. 
488.  77  P  1004:  Cronan  T.  McDonogh, 
12  La.  Ann.  26* ;  Plorance  v.  Richard- 
son, a  La.  Ann.  6<S;  Pike  v.  Wilson, 
1  Jur.  N.  S.  69:  Campbell  v.  Bno,  SI 
Que.  Super.  147.  See  also  Infra  I 
IX. 

[aj  A««lu»lt3r  Hy  InpUoatton.— 
Sending  goods  to  an  auction  room 
wUl  Imply  an  Intention  to  give  au- 
thority to  sell,  and  If  such  goods  are 
sold  hy  the  auctioneer  a  bona  fide 
purchaser  will  have  a  good  title  to 
them  as  against  the  former  owner. 
Morgan  v.  Darragh,  39  Tax.  171: 
Flekerlng  v.  Busk,  15  Bast  38,  104 
Reprint  768. 

SB.  Coleman  T.  Dewees,  8  La.  Ann. 
«»8:  Headen  v.  Oubre,  8  La.  Ann.  142: 
Soamea  v.  Spencer,  1  D.  A  R.  82.  16 
ECTL  14, 

as.  u.  S.— Veasle  v.  Williams,  8 
How.  134,  12  U  ed.  1018;  Smith  v. 
Arnold,  22  F.  Cas.  No.  18,004,  6  Mason 

Ala. — Robinson  v.  Qarth,  S  Ala.  204, 
41    AmD  47;  Adams  v.  McMillan,  7 

^*Cal.— Craig  V.  Qoatroy,  1  Cal.  416, 
64  AmD  299. 

Conn. — (ySulUvan  v.  Overton,  66 
Conn.  102,  14  A  300.  ^ 

Ga. — Ansley  v.  Green,  82  Oa,  181, 
7  SB  921;  Jackens  v.  Nlcolson,  70  Oa. 
198. 

111. — Doty  V.  Wilder,  IB  111.  407,  60 
AmD  766;  Burke  v.  Haley,  7  111.  614. 

Ind. — Hunt  V.  Gregg,  8  Blackf.  105; 
Hart  V.  Woods,  7  Blackf.  568. 

Iowa. — Kennell  v.  Boyer,  144  Iowa 
303.  122  NW  941,  24  LRANS  488, 
AnnCasl912A  1127. 

Ky. — Gill  v.  Hewett,  7  Bush  10; 
Thomas  v.  Kerr,  3  Bush  619,  96  AmD 
262:  Norton  v.  Laughlln,  16  KyL  783. 

Me. — O'Donnell  v.  I*eemai^  43  Me. 
168,  69  AmD  54;  Pike  v.  Balch.  38 
Me.  802.  61  AmD  248;  AIna  v.  Plum- 
mer,  4  Me.  268;  Cleaves  v.  Foss,  4 
Me.  1. 

Md. — Uams  v.  Hoffman.  1  Md;  423: 
Sincataw  v.  Harding,  4  Harr.  ft  J. 
iser?  AmD  6e9. 


_  Dablqulst  Mfg. 
Co.,  179  Mass.  427,  60  NB  791;  Curtis 
V.  Asplnwall,  114  Mass.  187,  19  AmR 
332:  Bent  v.  Cobb,  »  Gray  397,  69 
AmD  296;  Morton  v.  Dean,  13  Mete. 
385. 

Mo. — Springer   v.    Klelnsorge,  83 

Mo.  152. 

N.  J. — Johnson  v.  Buck,  S6  N.  J.  L. 
338,  10  AmR  243. 

N.  T. — Brown  v.  Doherty,  185  N. 
Y.  883,  78  NE  147,  113  AmSR  915; 
Bleeker  v.  Graham.  2  Edw.  647:  Mc- 
Comb  v.  Wright,  4  Johns.  Oh.  659. 

Oh.— Pugh  V.  Chesseldhie.  11  Oh. 

109,  37  AmD  414. 

R.  I. — Randall  v.  Lautenberger,  16 
R.  I.  158,  18  A  100. 

S.  C. — Leman  v.  Blackwood,  1«  B. 
C.  Li.  219;  Meadows  v.  Meadows.  14 
S.  C.  U  458,  IS  AmD  646;  Davis  v. 
Robertson,  8  S.  C.  L.  71,  12  AmD  611: 
Macon  Bplscopal  Church  v.  Wiley,  11 
S.  C.  Bq.  684,  80  AmD  386;  Gordon  v. 
Saunders,  7  9.  C.  Eq.  161. 

Tex.— Smitb  v.  Nelson,  34  Tex.  516: 
Dawson  v.  Miller,  20  Tex.  172,  70 
AmD  380. 

Vt.— Harvey  v.  Stevens.  48  Vt.  658. 

Va.— Walker  v.  Herring,  21  Oratt. 
(62  Va.)  678,  8  AmR  616;  Smith  v. 
Jones,  7  Leigh  (34  Va.)  165,  30  AmD 
498;  Brent  v.  Green,  6  Leigh  <33  Va.) 
16. 

Wis. — Bamber  v.  Savage,  62  Wis. 

110,  8  NW  609,  38  AmR  723. 

Eing. — Bird  v.  Boulter,  4  B,  Sc  Ad. 
443,  24  ECL.  197,  110  Reprint  522: 
Simon  V.  Motives,  3  Burr.  1921,  97 
Reprint  1170;  Hlnde  v.  Whltebouse.  7 
Bast  668,  103  Reprint  216;  Rucker  v. 
Cammeyer,  1  Bsp.  105 :  Mews  v. 
Carr,  1  H.  &  N.  484;  White  v.  Proctor, 
4  Taunt.  209,  128  Reprint  809;  Em- 
merson  v.  Heells,  2  Taunt.  38,  137 
Reprint  989 ;  Kemeys  v.  Proctor,  8 
Ves.  &  B.  67,  35  Reprint  400. 

Ont. — Reg.  v.  Rawson,  22  Ont.  467. 

Agenoy  of  snotloneer  fta  nifrMsr 
memorandum  to  satla^  stafcats  of 
frauds  f eBSrally  see  Frauds,  Statute 
of  [20  Cyc  256,  268]. 

[a]  "Ths  tsAaloal  ground  is,  that 
the  purchaser,  by  the  very  act  of 
bidding,  connected  with  the  usage 
and  practice  of  auction  sales,  loudly 
and  notoriously  calls  on  the  auction- 
eer or  his  clerk  to  put  down  his  name 
as  the  bidder,  and  thus  confers  an 
authority  on  the  auctioneer  or  clerk, 
to  sign  his  name,  and  this  Is  the 
whole  extent  of  the  authority."  0111 
v.  Bicknell,  2  Cush.  (Mass.)  365,  368 
[ouot  White  V.  Dablqulst  Mfg.  Co., 
179  Mass.  427,  483,  60  NE  791]. 

fb]  ITatnre  of  double  agency. — 
While  an  auctioneer  Is  an  agent  of 
both  seller  and  purchaser  for  signing 
a  contract  of  sale,  It  does  not  follow 
that  his  agency  for  the  one  Is  coex- 
tensive In  Its  nature  and  duration 
with  that  for  the  other.  His  agency 
for  the  purchaser  Is  usually  con- 
ferred when  the  bid  Is  accepted  and 
begins  at  the  fall  of  the  nammer. 
Such  an  authority  must  be  exercised 
contemporaneously  with  the  sale. 
But  his  agency  for  the  seller  is  gen- 
erally more  extensive,  and  may  cover 
time  both  before  and  after  the  sale; 
and  when  such  authority  exists,  and 
Is  not  revoked,  he  may  bind  the  seller 
by  a  memorandum  signed  within  a 
reasonable  time.  White  v.  Dahlauist 
Mfg.  Co..  179  Mass.  427,  80  NB 


[  c}  The  anotloDeer  at  a  public 
sale  acts  In  a  quasi  public  capaolty 

Willi  iiuthority  to  bind  both  Duyer 
and  seller.  Kennell  v.  BOyer,  144 
Iowa  303.  122  NW  941,  24  LRANS 
4BH,  AnnCnsl912A  1127.  ■  I 

[d]  A  trustee  who  sells  under  a 
ttnist  deed,  although  he  acts  as  auc- 
tioneer, is  not  an  agent  for  the  pur- 
cnaaer.  Dunham  v.  Hartman,'  IBIi 
Mo.  626,  66  SW  283,  77  AmSR  T41.  . 

[el  wiUM  the  pugrtmssr  rsfMw 
so  sign  (1)  the  contract,  the  auc- 
tioneer has  ho  authority  to  sign  it  as 
the  purchaser's  agent.  Van  Praagh 
V.  Bverldge.  [1903]  1  Ch.  434  (allow- 
ing app  [1902]  2  Ch.  266).  (2)  Where 
the  sheriff  In  an  auction  sale,  Is  the 
agent  of  the  bidder  as  well  ns  of  the 
owner,  his  authority  to  iii.ikc  a 
memorandum  of  the  Siile  cea-si-a  on 
the  bidder  refusing,  before  the  memo- 
rnndum  is  made,  to  complete  the  pur- 
chase. Dunham  v.  Hartman,  153  JMo. 
625,  5,'   SW  2;i.'!.  77  ArnSit  HI. 

If]  Mere  crier  om  distiugolshed 
ftom  B.nctloneer. — lii  Adams  v.  Kcales, 
1  H.iM.  ('l-iMin.)  ;i37.  33y.  25  AmR  772, 
Nii'holsiHi,  <".  J.,  Haid:  "The  question 
flrat  presinti'd  is,  whether  Marks  was 
such  an  auctioneer,  fn  crying  the  land 
and  knocking  it  off  to  the  best  bidder, 
as  that  his  ai't  in  .so  doInK  was  bind- 
iiip;  on  Kcales,  ami  tocili  ihf  cksi'  out 
Of  the  Statuci-  of  Frauiis?  Tlio  ruU; 
Which  holds  the  memorandum  of  au 
auctioneer  to  be  sufficient  to  take  the 
case  out  of  the  statute,'  contemplates 
an  agent  for  both  parties,  wlui  au- 
thority to  act  for  the  seller  and 
buyer.  But  when  the  seller  is  him- 
self present,  directing  and  controlling 
the  sale,  and  engages  a  orler  simply 
to  cry  the  property  and  knock  it  off 
to  the  best  bidder,  the  seller  himself 
standing  by  and  dolnv  everything 
else  except  simply  crylnBr  the  bids, 
this  is  not  such  a  sale  by  an  auc- 
tioneer as  would  give  to  his  memo- 
randum the  effect  of  constituting  a 
contract.  In  such  case  the  crier  is 
merely  an  agent,  with  no  other  au- 
thority but  that  of  receiving  the  bids 
and  reporting  the  result  to  the  seller. 
He  has  not  the  authority  of.  an  auo* 
tioneer — In  the  proper  sense  of  the 
term — as  applied  to  sales  by  auc- 
tions." Compare  supra  I  t  note  6  [f]. 

97.  Kelly  v.  Holbrook.  191  Mass. 
666,  77  NB  1037.     See  aJso  Infra  I 

[a]  An  anoUomeer  In  Uw  mdlnarr 
disnharge  of  bis  dntiea  Is  only  an 
affeat  to  sell,  and,  when  selling  for 
a  marshal  at  a  judicial  sale,  he  acts 
only  as  a  special  agent  of  the  mar- 
shal, without  any  authority,  express 
or  implied,  to  go  beyond  the  single 
act  of  selling  the  goods.  The  Monte 
Allesre,  9  Wheat.  (U.  S.)  616,  644,  6 
L.  ed.  174;  McKiernan  v.  Valieau,  23 
R.  I.  601,  61  A  102. 

38.  Tourt  V.  Hopkins.  24  111.  126; 
Lake  v.  Campbell,  18  111.  106:  John- 
son V.  Dodge,  17  111.  438;  Doty  v. 
Wilder,  15  111.  407.  60  AmD  756. 

Oral,  written,  and  sealed  SKthozUy 
of  agents  gsnenUy  see  Agency  {) 
48-66. 

39.  Xiundquist  v.  Child,  182  111.  A. 
585  (holding  that,  since  the  act  of 
1869,  authority  of  an  auctioneer  to 
sell  land  must  be  in  writing  signed 
by  the  party  to  be  charged);  Reinach 
T.  JiuiK  1X8  La.  SIO.  48  B  124  (hold- 
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has  no  authority  to  bind  the  seller  by  a  warranty  of 
the  quality  or  the  title  of  the  goods  sold,  ni^ess 
specially  instructed  so  to  do,*"  or  unless  authorized 
by  statute.*^ 

[$  13]  D.  Anthority  to  Ooll«ct.  An  auctioneer 
authorized  to  sell  personal  property  has,  in  the  ab- 
sence of  facts  showing:  a  different  intention  of  the 
seller,  authority  to  receive  and  collect  the  purchase 
price,  and  in  cases  of  sales  of  real  estate  to  collect 
the  deposit  and  such  part  of  the  purchase  price  as 
is  to  be  paid  down.*'  Authority  to  sell  ordinarily 
involves  anthority  to  accept  cash  only,*'  and  checks 
are  ordibarily  regarded  as  cash  where  it  is  custom- 
ary to  make  payment  with  them.** 

[$  14  J  £.  Oumot  Sell  at  Private  Sale.  By  vir- 
tue of  his  office  an  auctioneer  has  no  authority  to 


Ing  that  an  auctioneer's  authority  and 
also  the  conditions  of  sale  should  be 
in  writing,  under  Civ.  Code  art  260«, 
and  without  It  neither  party  Is  bound 
by  a  sale). 

[a]  awcWwsr  artllar  laM 
mat  luvlMlT  tt»  mfmt  <or  tk«  w- 
nhmwn  where  the  statute  of  frauds 
requires  the  authority  of  an  Agent 
to  be  In  writing  In  order  to  bind  his 
principal  on  a  contract  for  the  sale 
of  land.  Dunham  v.  Hartman,  1S3 
Uo.  tas,  5S  SW  233,  77  AmSR  741. 

40.  U.  S. — The  Monte  Anegra,  9 
Wheat  «16,  <  U  ed.  174. 

Oa. — Worthy  v.  Johnson,  8  Oa.  £36, 
62  AmD  39fl. 

Ind. — Court  T.  Snyder.  2  Ind.  A. 
440.  28  NB  718,  60  AmSR  247. 

Iowa.~-UcOrew  v.  Forsythe.  81 
Iowa  179. 

Ky.— Harrison  v.  Shanks.  13  Bush 
620;  Com.  T.  Dickinson,  6  B.  Mon. 
&«6,  43  AmD  139.  See  also  Aulick  v. 
Edwards,  8  Ky.  Op.  806. 

La. — Poree  v.  Bonneval,  6  La.  Ann. 
tSC  (holding  that,  where  a  house 
and  lot,  after  advertisement,  were 
sold  at  auction,  and  the  auctioneer 
made,  upon  the  stand,  certain  repre- 
sentations In  reference  to  them,  the 
vendor  was  not  liable  for  the  auc- 
tioneer's representations  In  the  ab- 
sence of  a  ratification). 

IfasB. — ^Upton  V.  Suffolk  County 
Hills,  11  Cush.  686,  69  AmD  16S.  See 
also  Blood  V.  French.  9  Gray  197 
(holding  that  an  auctioneer  has  no 
authority  to  bind  an  administrator 
personally  by  a  warranty  of  the  con- 
dition ot  goods  of  the  Intestate). 

S.  C— Davis  V.  Hunt.  18  S.  C.  L. 
412:  Comr.  In  Equity  v.  Thompson, 
15  S.  C.  L.  434;  Davis  v.  Murray.  9 
S.  C.  L.  143,  12  AmD  661;  Road 
Comra.  v.  Macon,  4  S.  C.  L.  105; 
Thayer  v.  Sheriff.  2  S.  C.  L.  169: 
Stoney  v.  Shults,  10  S.  C.  Eq.  466,  27 
AmD  429. 

Va. — Stone  v.  Pointer,  6  Munf.  (19 
Va.)  287. 

Eng. — Heywood  v.  Hallalleu,  25  Ch. 
367;  HUI  v.  Balls,  2  H.  &  N.  299; 
Payne  v.  Leconfleld,  51  L.  J.  Q.  B. 
642. 

Ont.— Craig  v.  Miller.  12  U.  C.  C.  P. 
S48. 

XAabUlty  of  aaetloiiMr  on  his  pez- 
aoaal  warranty  see  Infra  I  61. 

[a]  An  anotlonear,  la  revoUsf  a 
vanaiitr  privately  given  to  a  pur- 
chaser before  the  auction  sale,  must 
do  so  In  the  hearing  of  the  purchaser. 
Bronson  v.  Leach,  74  Mich.  71S,  42 
KW  174. 

[b]  Aaotloneer  warraata  ths  ex- 
istence of  arUolea. — ^Where  an  sue- 
tloneer  sells  goods  "as  are"  he  does 
not  warrant  the  condition  of  the 
goods,  but  there  Is  an  Implied  guar- 
anty on  hie  part  of  the  existence  of 
the  goods  in  form  and  substance  as 
advertised.  Ruben  v.  Lewis,  20  Misc. 
GS3.  46  NYS  426. 

41.  Cysewskl  v.  Fried,  24  N.  D. 
162.  139  NW  104,  AnnCa8l915C  679 
and  note  (holding  that,  under  Rev. 
Codes  [1906]  i  5799  providing  that 


an  auctioneer.  In  the  absence  of  spe- 
cial authority  or  usage,  has  author- 
ity to  warrant  in  like  manner  with 
other  agents  according  to  I  6776,  the 

erincipal  Is  bound  -by  a  warranty 
y  an  auctioneer), 
[a]  A  paxolUkMV  aur  Mly  Ml  tha 
wamatj  wate  oa  maim  %t  as  aiM- 
ttoaaar  where  he  did  not  have  actual 
or  constructive  notice  of  any  restric- 
tions on  his  power  to  warrant.  Cys- 
ewskl V.  Pried,  24  N.  D.  162,  139 
NW  104,  AnnCa8l916C  579. 

48.  Brown  v.  Staton,  2  Chit.  863, 
18  ECL  672;  Capel  v.  Thornton.  S 
C.  &  P.  352,  14  ECL  606;  Williams  v. 
MlUlngton,  1  H.  Bl.  81,  126  Reprint 
49,  3  ERC  683. 

[a]  a  the  oondltlons  pro- 
vide fov  the  deposit  to  be  paid  to  the 
auotioaeer,  It  seems  that  this  fact  ex- 
cludes him  from  receiving  the  whole 
price.  Johnson  v.  BarkTey,  47  La. 
Ann.  98,  16  S  6B9:  Thompson  v.  Kelly, 
101  Mass.  291.  S  AmR  S6S;  Syhes  v. 
Giles,  5  H.  ft  W.  646,  161  Reprint 
273 

tt.  Williams  T.  Evans.  L.  R.  1 
Q.  B.  352;  Ferrars  v.  Robins,  2  C.  U. 
ft  R  162,  150  Reprint  95;  Williams  v. 
Mllllngton.  1  H.  Bl.  81.  12<  Reprint 
49(8  BRC  688;  Sykes  v.  Giles,  6  M. 
ft  W.  645,  151  Reprint  278. 

[a]  Vamaat  on  aalMaqmanft  Oay* 
—An  auctioneer  may  receive  the  de- 
posit or  amount  to  be  paid  down  on 
a  day  subsequent  to  that  of  the  sale. 
Pinckney  v.  Hagadorn,  8  N.  T.  Super. 
89. 

[b]  Seller^  ontatandlag  notea, — 

An  auctioneer  authorized  to  sell  per- 
sonal property  for  "cash  or  good  se- 
cured bankable  notes"  has  no  author- 
ity to  accept  the  owner's  outstanding 
unpaid  notes  for  the  purchase  price. 
Rlndles  V.  Bordew^  30  S.  D.  439, 
139  NW  113. 

44.  Williams  v.  Evana,  Ij.  R,  1 
Q.  B.  352;  Thorold  v.  Smith.  11  Mod. 
87,  88  Reprint  912. 

[a]  Wlura  drawer  has  no  fnads 
la  bask. — If  the  terms  of  an  auction 
sale  require  a  cash  payment  the  auc- 
tioneer has  no  authority  to  accept  a 
check  drawn  on  a  bank  In  which  the 
drawer  has  at  the  time  no  funds,  and 
the  vendor  is  not  bound  by  the  ac- 
ceptance of  such  check,  even  though 
he  falls  to  notify  the  drawer  that  he 
rescinds  the  contract.  Broughton  v. 
Siltoway.  114  Mass.  71.  19  AmR  312. 

45.  Marsh  v.  Jelf,  3  P.  ft  F.  234 
(holding  that  on  the  employment  of 
an  auctioneer  to  sell  by  auction  there 
is  no  employment  to  sell  by  private 
contract  If  the  public  sale  proves 
abortive,  and  evidence  of  e  custom 
to  that  effect  among  auctioneers  is 
inadmissible);  Drury  v.  Defontalne.  1 
Taunt.  131,  127  Reprint  781.  See 
also  Muffatt  v.  Qott,  74  Mich.  672,  42 
NW  149  (holding  that  auctioneers 
employed  to  sell  land  upon  specific 
terms  fixed  by  the  owner  have  no 
right,  after  a  sale  pursuant  to  such 
terms,  to  make  a  contract  with  a 
different  person  than  the  purchaser, 
and  tipon  different  terms).  Compare 


sell  property  at  private  sale;  it  is  his  dnty  to  sell  it 
pnblic  sale,  nuless  he  is  expressly  or  impliedly  u- 
tborised  to  sell  at  private  sale.^* 

15]  F.  IMwgatioii  of  Authority.^  An  au^ 
tioneer  eannot,  vithont  special  anthority,  delate 
to  another  his  power  to  sell  by  auction,**  since  be 
is  selected  beerase  of  the  personal  e(»ifldence  snd 
trust  reposed  in  him.** 

Ministerial  duties.  He  ma^,  however,  del^ate 
ministerial  duties,**  sneh  as  using  the  hammer  and 
making  the  outcry  under  his  immediate  direetion 
and  supervision.^**  The  general  rule  that  an  agent 
may  hire  such  assistoilce  as  is  reasonably  neeessarjr 
to  the  performance  of  his  duties  f^pUea  to  ane- 
tioneers.*^ 

16]   O.    Termination  of  Anthority.o*  An 

Cherry  v.  Stein,  11  Md.  1;  Tyson  v. 
MIckle,  2  QUI  (Md.)  376. 

[a]    A  private  sale  at  the  immtA 

hULSiag  has  been  sustained  after  a 
public  sale,  properly  conducted,  has 
proved  a  failure.  Bousfleld  v. 
Hodges,  33  Beav.  90,  65  Reprint  SOt; 
Else  V.  Barnard,  28  Beav.  228.  64 
Reprint  353.  Compare  Harsh  v.  Jelf, 
8  P.  ft  F.  234. 

46.  Bar  agents  geaarally  see 
Agency  SI  342-362. 

47.  Mass. — Com.  v.  Hamden,  1> 
Pick  482 

Mo. — Stone  v.  State,  12  Mo.  400. 
R.  I. — Snow  v.  Warwick  Sav,  Inst., 
17  R.  I.  66.  20  A  94. 

Utah. — Singer  Mfg.  Co.  v.  Chal- 
mers, 2  Utah  542. 

Eng. — Catlln  v.  Bell.  4  Campb.  183; 
Coles  V.  Trecothick,  9  Ves.  Jr.  2!4, 
82  Reprint  592;  Henderson  v.  Bame- 
wall.  1  T.  &  J.  387,  148  Reprint  711. 

4B.  Com.  V.  Harnden,  19  Pick. 
(Mass.)  482;  Stone  v.  State,  12  Uo. 
400. 

40.  Fevf  ormanoe  of  mlslatectal  at 
meohanleal  acta  see  generally  Agency 
g  848. 

60.  Poree  v.  Bonneval,  6  La.  Ann. 
386;  Com.  v.  Hamden.  19  Pick. 
(Mass.)  482.  484  (where  the  court 
■aid:  "Special  trust  and  confidence 
la  placed  In  an  auctioneer,  whi^  be 
cannot  delegate,  tet  this  do«s  not 
require  that  he  should  make  all  tbe 
sales  tn  person.  He  may  employ  all 
necessary  and  proper  clerks  and 
servants.  And  in  the  course  of  a 
protracted  sale,  he  may.  undoubtedly- 
without  a  violation  of  law,  relieve 
himself  by  employing  others  to  use 
the  hammer  and  make  the  outcn'. 
But  this  should  be  done  under  bis 
immediate  direction  and  supervislon- 
We  do  not  mean  however  by  this, 
that  he  must  be  actually  present 
during  the  whole  time  of  tbe  aale. 
An  occasional  absence  would  not  snb- 
Ject  his  servant  or  substitute  to  tbe 
penalties  of  the  statute.  If  tbe  auc- 
tioneer really  conducted  the  aoctioD 
and  made  the  sales,  he  might,  wlthts 
his  authority,  call  to  his  aid  soeh 
assistance  as  might  be  neaded  to 
transact  the  business  in  a  convenient 
and  proper  manner;  but  he  cle«rlr 
could  not  appoint  deputies  to  ma^ 
sales  at  different  places  and  times  n 
his  absence.  This  would  be  Incon- 
sistent with  his  duty  to  manage  his 
auctions  fairly  and  to  render  nnder 
oath  a  true  account  of  his  sales.  It 
would,  too,  enable  him  to  eniplor 
those  to  carry  on  the  buatneas  who 
might  not  be  deemed,  by  the  proper 
authorities,  suitable  persons  to  be 
Intrusted  with  the  power");  Stone  t 
State.  12  Mo.  400:  Snow  v.  WarwlA 
Sav.  Inst..  17  R.  I.  66.  20  A  »4. 

51.  Williams  V.  Woods.  i«  MA 
220:  Bodine  v.  Bxchange  F.  Ins.  Co. 
61  N.  T.  117.  10  AmR  566;  Commer- 
cial Bank  V.  Norton.  1  Hill  CN.  Tl 
601;  Bromley  v.  Coxwell,  2  B.  A  P. 
438.  126  Reprint  1S72. 

88.  See  geneialty  Aguiey  ||  141- 
197. 
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ATICTIONS  AND  AUCTIONEERS 


[6G.J.]  827 


auctioneer's  authority  is  ordinarily  at  an  end  when 
the  sale  is  completed  and  the  purchase  price  col- 
lected; nnless  specially  aotborized,  he  cannot^  after 
sale,  vary  the  contract  of  sale  or  the  terms  upon 
which  title  is  to  be  given.'^ 


Berocation.  An  authority  given  to  an  auctioneer 
to  sell  may  be  revoked  by  the  vendor  at  any  time 
before  the  sale,"^  unleas  it  is  ooapled  with  an  in- 
terest in  the  snbjeet  matter.'^ 


IV.   OONDTTOT  AMD  VALIDITT  OF  SALE 


U  17]  A.  In  General.  In  a  sale  by  auction 
there  are  usually  three  parties,  the  owner  of  the 
property  to  be  sold,  the  auctioneer,  and  the  portion 
of  the  public  who  attend  to  bid." 

To  compute  an  anction  sale  there  must  be  a  bid- 
der, the  property  must  be  struck  off  or  knocked 
down,  and  the  person  to  whom  it  is  struck  off  must 
complete  his  purchase  by  complying  with  the  terms 
of  the  sale.**^  In  conducting  the  sale  it  is  part  of 
the  auctioneer's  duty  to  invite  and  excite  the  com- 
petition of  bidding,  and  to  dispose  of  the  property 
to  the  highest  bidder,'^  and  some  measure  of  dis- 
cretion is  vested  in  him  as  to  the  precise  methods 
to  be  pursued  in  attaining  that  object}"  hut  it 
should  be  made  in  accordance  with  the  laws  govern- 
ing  public  sales.**  A  sale  by  auction  is  not  governed 


by  the  strict  rules  applicable  to  formal  contracts 
made  with  deliberation  after  ample  opportnnity  to 
investigate  and  inquire.*' 

[$  18]  B.  Oonditionfl  of  Sal»~l.  In  OencoraL 
The  owner  of  property  offered  for  sale  at  auction 
has  the  right  to  prescribe  the  manner,  eonditionSf 
and  terms  of  sale."'  But  in  the  absence  of  condi- 
tions prescribed  by  the  seller  an  auctioneer  has 
much  discretion  in  prescribing  such  terms  of  sale 
as  will  exclude  puffers  and  fraudulent  biddersi  and 
secure  the  confidence  of  honest  purohasers,"  and  he 
may  postpone  the  sale.** 

[(  19]  1  Printed  Conditions.  Printed  oondi- 
tiona  under  which  a  sale  proeeeds  are  binding  on 
both  buyer*"  and  seller,^  and  cannot  be  varied/^ 


58.  Ala.— Bradford  v.  Buah,  10 
Ala.  S8«. 

Mo. — Stewart  Oarvin,  SS  Mo. 
103. 

R.  T. — ^McKleman  v.  Valleau,  23  R. 
I.  601,  &1  A  102  (holding  that  the 
auctioneer  cannot  rescind  or  vary  the 
contract,  or  deal  with  a  purchaser 
as  to  terma  upon  which  the  title  Is 
to  be  made  unless  specially  author- 
ised). 

S.  C. — Bolnest  v.  Lelgnez,  31  8.  C. 
L.  4S4:  Smith  V.  Rice.  17  S.  C.  L. 
648. 

Bna.— Nelson  v.  Aldrldge,  8  Stark. 
4S&,  S  BCIi  478. 

N.  S. — ^Farquhar  v.  Blllman.  40  N. 
S.  289  (cannot  rescind  the  sale). 

54.  Byrne  v.  Fremont  Realty  Co., 
120  App.  Div.  692,  106  NTS  838  (hold- 
ing that,  where,  at  an  auction  sale 
of  defendant'a  property,  defendant's 
president  who  had  also  been  bidding; 
Immediately  on  the  knocking  down  of 
the  property  to  plaintUE  publicly 
stated  to  the  auctioneer  In  ptatntllTs 

£re8ence  that  the  highest  bid  had 
een  made  by  him,  and  protested 
against  the  property  being  knocked 
down  to  ptaintiff,  and  requested  that 
the  property  be  put  up  again,  and  on 
the  refusal  of  the  auctioneer  to  do 
so  stated  that  defendant  would  not 
deliver  title  under  the  sale,  there  was 
a  revocation  of  the  auctioneer's  au- 
thority, so  that  plaintiff  could  not 
have  the  contract  of  sale  enforced); 
Warlow  V.  Harrison,  1  E.  &  E.  296, 
102  ECL  295,  120  Reprint  920;  Manser 
V  Back,  6  Hare  443,  31  EngCh  443,  67 
Reprint  1239.  But  see  Qunn  v.  Gil- 
lespie. 2  U.  C.  Q.  B.  151  (holding  that, 
if  voods  are  sent  to  an  auctioneer  to 
BolT  and  the  principal  afterward  di- 
rects the  auctioneer  not  to  sell  them, 
but  the  goods  still  remain  in  his  pos- 
session and  are  purchased  bona  fide 
by  a  third  party  who  has  no  notice 
or  the  revocation  of  the  auctioneer's 
autliority,  such  sale  is  good).  To 
same  effect  Morgan  v.  Darragh,  39 
Tex.  171. 

WAgM  of  owiier  to  wiOdraw  prep- 
are from.  mO*  see  Infra  3  29. 

[r1  Aa  ftuetloneer  •msHojmA  to  mU 
Uwd.  cannot  bind  the  vendors  by  a 
memorandam  signed  by  him  some 
time  after  th«  sale,  and  after  his  au- 
thority has  been  revoked  by  the 
vendors  to  the  knowledge  of  the 
vendee.  Schmidt  V.  Qninsel.  SB  N.  J. 
Ea.    792,  38  A  68S. 

i:b]  mecsptloa  of  VuAsM  moaer. 
—where  It  Ts  provided  by  the  terms 
of  sale  that  a  portion  of  the  purchase 
money  shall  be  paid  within  a  given 
time,  and  the  auctioneer  is  authorised 
to  receive  It,  his  authority  Is  not  re- 


voked, immediately  on  the  expiration 
of  the  time  limited,  without  further 
orders  from  his  principal  prohibiting 
the  subsequent  reception  of  such 
money.  Plnckney  v.  Hagadorn,  8  N. 
Y.  Super.  89. 

68.  Taplin  v.  Florence,  10  C.  B, 
744,  768,  70  ECL,  744,  138  Reprint  294 
(where  defendant  employed  plalntlR 
to  sell  goods  at  auction  upon  his  land, 
and  plaintiff  entered  and  began  the 
sale,  and  defendant  then  revoked 
plalntlfTs  license  to  enter.  Upon  the 
question  of  the  validity  of  the  revoca- 
tion, Jervls,  C.  J.,  said:  "The  interest 
which  Is  to  confer  an  irrevocable  li- 
cense, must  be  an  Interest  In  the 
thing  to  which  the  license  extends. 
It  is  not  pretended  here  that  the 

ftlalntift  bad  an  interest  In  the  prem- 
ses."  CresBwell.  J.,  also  said:  "It 
is  clear  that  an  auctioneer  who  is 
employed  to  sell  goods  upon  the 
premises  of  a  third  party,  has  no 
such  interest  in  the  goods  as  will 
make  the  license  to  enter  the  prem- 
ises tor  the  purpose  of  selling  the 
goods  irrevocable.  The  fact  of  his 
havinsr  Incurred  expense  certainly 
can  have  no  such  effect"). 

Kerooatiott  of  artaoy  see  generally 
Agencyji  151-168. 

66.  Warlow  v.  Harrison,  1  E.  A  £1 
296.  102  ECL.  296,  120  Reprint  920. 

67.  U.  S.  V.  Meyer,  37  App.  (D.  C.) 
282;  Sherwood  v.  Jtt>»dp,  7  HIU  (N. 
T.)  431.  See  also  lnfraT41. 

68.  Crandall  t.  State,  28  Oh.  St 
479. 

60.  Terr.  v.  Toyota.  19  Hawaii  651. 

[a]  Aa  screeueat,  la  advaaoe  of 
a  sale  of  stock,  to  present  a  cow  to 
the  best  bidder  does  not  constitute 
the  transaction  a  lottery,  and  so 
against  public  policy.  Lucas  v.  Wal- 
lace, 42  III.  A.  172.  What  constitutes 
a  lottery  see  Lotteries  [25  Cyc  1633]. 

[b]  mkht  to  B«l  la  street.— It  Is 
not  lawful  for  an  auctioneer  to  place 
goods  intended  for  sale  In  public 
streets.  Com.  v.  Pasamore,  1  Serg.  & 
K.  (Pa.)  217.  See  generally  Munici- 
pal Corporations  [28  Cyc  7231. 

60.  Reinach  v.  Jung.  122  La.  610. 
48  S  124  (holding  that  a  public  sale 
should  be  made  in  accordance  with 
the  laws  requiring  It.  and  the  one 
bidding  should  have  reason  to  know 
at  the  time  that  his  bid  will  be  good, 
should  he  be  the  highest  bidder). 

[a]  b  £eniaUwrMdA«ni  baTS  Che 
right  to  s— iMBS  that  the  aaotloaMr 
Is  diOr  aalhoilMd,  and  there  can  be 
no  ratlftcatlon,  and  an  adjudication 
not  In  accordance  with  the  statute  Is 
null  and  void.  Reinach  v.  Jung,  122 
La.  «10,  48  S  124. 

ex.    Sobns  V.  Beavls.  200  N.  Y. 


268,  93  NE  935,  34  LRANS  927  [sfT 
188  App.  Div.  717.  118  NY8  139]  (sale 
of  land). 

ea.  Parr  v.  John,  23  Iowa  288,  92 
AmD  426. 

Seposlt  as  e««Altkim  of  sale  see  In- 
fra g  88. 

63.  Blossom  v.  Milwaukee,  eto., 
R.  Co^  3  Wall.  (U.  S.)  196,  18  L.  ed. 
43;  Wright  v.  Tetts.  30  Ind.  185; 
Metropolis  Nat.  Bank  v.  Sprague,  26 
N.  J.  Eq.  169;  Holder  v.  Jackson,  11 
U.  C.  C.  P.  B43  (holding  that  an  auc- 
tioneer, being  the  agent  of  the  seller, 
has  the  right  not  merely  to  settle  the 
terms  of  the  sale,  but  to  regulate 
the  bidding). 

64.  Southern  Boulevard  R.  Co.  T. 
North  New  York  City  Tract.  Co.,  16 
Misc.  263,  39  NYS  266  [aft  B  App. 
Div.  830.  39  NYS  266]. 

68.  Chandler  v.  Moray.  86  m.  A. 
278  [aft  195  HI.  696,  68  NE  6121: 
Parr  v.  John.  28  Iowa  286,  92  AmD 
426;  Poree  v.  Bonneval,  6  La.  Ann. 
386;  Layton  v.  Hennen,  3  La.  Ann.  1; 
Macarty  v.  New  Orleans  C^nal,  etc., 
Co.,  8  Rob.  (La.)  102.  See  also  Mead 
V.  Hendry,  1  U.  C.  Q.  B.  238  (holding 
that  the  purchaser  cannot,  by  any 
agreement  made  before  the  sale,  be 
discharged  from  hts  obligation  to 
perform  the  conditions  imposed  at 
the  time  of  the  sale).  But  see 
Mitchell  V,  Zimmerman,  109  Pa.  183, 
68  AmR  715  (holding  that,  aa  be- 
tween the  seller  and  the  purchaser 
of  goods  sold  at  auction,  evidence  Is 
admissible  to  show  that  the  bid  was 
made  and  the  property  struck  down 
to  the  purchaser  In  pursuance  of  a 

Erior  private  agreement  which  he 
ad  made  with  the  seller,  although 
such  agreement  is  inconsistent  with 
the  conditions  of  the  sale  aa  stated 
by  the  auctioneer), 

66.  Chandler  v.  Morey,  96  111.  A. 
278  [aft  195  III.  596,  63  NE  612]: 
Poree  v.  Bonneval,  6  La.  Ann.  38b; 
Layton  v.  Hennen,  3  La.  Ann.  1; 
Macarty  v.  New  Orleans  Canal,  etc., 
Co..  8  Rob.  (La.)  102;  Bailey  v. 
Peters.  28  Oh.  Clr.  Ct.  823. 

[a]  AdTcrtiaemeats  of  tte  sale  are 
no  part  of  the  conditions  of  the  sale, 
unless  expressly  made  so.  Asohom 
v.  Smith.  2  Penr.  &  W.  (Pa.)  211.  21 
AmD  437:  Harris  v.  Nlckerson,  L.  R. 
8  Q  B  286 

Iff.  Marston  v.  Waldrhyn.  Ky.  Deo. 
112;  Poree  v.  Bonneval,  6  La.  Ann. 
S86;  Layton  v.  Hennen,  8  La.  Ann.  1; 
Macarty  v.  New  Orleans  Canal,  etc, 
Co..  8  Rob.  (La.)  102;  Chouteau  v. 
Ooddln,  39  Mo.  229,  90  AmD  462:Shel- 
ton  v.  Llvlus,  2  Cromp.  A  J.  411,  149 
Reprint  175;  Qunnla  v.  Erhart.  1  H. 
Bl.  289.  128  Reprint  189;  Ogllvle 
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although  they  may  be  explained  verbal  state- 
ments of  the  anetioneer  made  at  the  tune  of  the  sale. 
Thus  an  auctioneer  may,  at  the  time  of  the  sale, 
explain  the  meaning  of  advertisements  published  be- 
fore the  sale." 

[$20]  3.  Notice  of  Conditions.  The  conditions 
of  a  public  sale,  announced  by  the  auctioneer  at  the 
time  and  place  of  the  sale,  are  binding  upon  a  pur- 
chaser, whether  he  knew  them  or  not.^**  So  also, 
where  it  is  the  custom  to  post  up  the  conditions  in 
the  auctioneer's  room,  and  the  auctioneer  announces 
that  the  conditions  are  as  usual,  a  purchaser  is 
bound  by  the  conditions,  whether  he  sees  them  or 
not." 

[$  21]  C.  Catalogues  or  Particulars  of  Sale— 1. 
In  OaneraL  It  is  usual,  in  cases  where  property  of 
considerable  value  is  offered  for  sale,  to  reduce  a 
description  of  it  to  writing.  This  description,  when 
relating  to  real  estate,  is  called  ''particulars  of 
sale,"  and  when  relating  to  persooal  property  is 
called  a  "catalogue.""  The  particulars  or  cata^ 
logue  and  the  conditions  of  sale  together  constitute 
the  terms  of  the  contract  of  sale.*' 

FoIJambe.  3  Merlv.  6»,  36  Reprint  21. 
But  Bee  Kannelt  v.  Bvyw,  144  Iowa 
SOS.  122  NW  941.  24  LRAN8  488  and 
note.  AnnCasl912A  1127  and  note 
(holding  that  formal  written  terms 
of  public  sale,  distributed  prior  to 
the  sale,  may  be  modifled  or  added 
to  by  the  auctioneer  at  the  beginning 
of  sale);  Satterfleld  v.  Smith.  33  N. 
C.  60  (where  It  appeared  that,  at  a 
hiring  of  slaves,  the  auctioneer  read 
a  written  statement  of  the  terms  ot 
hiring,  and  also  declared  in  a  loud 
voice  other  terms  which  amounted  to 
an  alteration  of  the  written  terms. 
It  was  held  that  he  was  at  liberty, 
as  agent  of  the  hirer,  to  make  such 
alteration). 

68:  Chouteau  v.  Goddln,  39  Mo. 
229,  90  AmD  462;  Rankin  v. 
Matthews,  29  N.  C.  286.  See  also 
Cannon  v.  Mitchell,  2  8.  C.  Bq.  320 
(holding  that  a  purchaser  of  land  at 
auction  is  bound  by  verbal  declara- 
tions made  by  the  vendor,  publicly, 
at  the  sale,  if  such  declarations  are 
not  variant  from  the  terms  adver- 
tised, but  are  additional  thereto  and 
explanatory  thereof). 

6d.  Satterfleld  v.  Smith,  33  N.  C. 
60;  Ranltin  v.  Matthews,  29  N.  C. 
286;  Morrison  v.  Morrison.  6  Watts 
&  3.  (Pa.)  B16.  , 

TO.  Kennell  v.  Boyer.  144  Iowa  203. 
122  NW  941,  24  LRANS  488.  AnnCas 
1912A  1127;  Mattlngly  v.  Graves,  6 
Ky.  Op.  603  (holding  that,  where  the 
land  is  sold  at  public  auction  and  it 
!■  announced  by  the  auctioneer  that 
it  is  sold  subject  to  a  dower  interest, 
the  purcliaser  has  no  right  to  l»ve 
the  deed  reformed  so  as  to  coDtaln 
a  warranty  of  title,  in  order  that  he 
may  recover  thereon). 

[a]  "At  th*  time  and  plao* 
pointsd  til*  aaotlOBssr  aamoit&ces  tbe 
terms  sad  oondltloiia  under  which 
the  property  Is  to  be  sold;  that  ts, 
subject  to  which  the  proposed  pur- 
chaser will  become  the  owner  of  the 
property  if  he  is  declared  the  highest 
bidder.''  Kennell  v.  Boyer,  144  Iowa 
303.  aOB,  122  NW  941,  24  LRANS  488, 
AnnCa8l9l2A  1127. 

[b]  Aju  attotlom  role  read  at  a  sale 
and  heard  by  the  buyer  is  binding  on 
him.  Wichtendahl  v.  Flss.  etc., 
Horse  Co..  128  NYS  92  (holding  that, 
where  an  auction  rule  read  at  a  sale 
and  heard  by  the  buyer  provided  that 
the  guaranty  of  horses  sold  on  Mon- 
day would  expire  at  twelve  o'clock, 
noon,  on  the  following  Wednesday,  a 
buyer  could  not  complain  of  a  breach 
of  warranty  of  a  horse  purchased 
Monday,  September  26,  if  he  made  no 
complaint  until   October   6);  Bailey 

Peters,  28  Oh.  Cir.  Ct.  823  (to  same 
effect). 


[c]  raUvr*  to  'h»mx  oondltlo 

Proof  that  a  party  did  not  hear  the 
terms  of  the  sale,  which  were  pub- 
licly announced,  will  not  discharge 
him  from  a  compliance  with  such 
terms  and  conditions.  Vanleer  v. 
Pain,  6  Humphr.  (Tenn.)  104. 

[d]  SnAolMuiy  of  aotlo*.— Where 
the  advertisements  of  a  sale  of  land 
stated  that  the  terms  of  sale  would 
be  given  at  the  time  of  the  sale,  a 
public  verbal  declaration  at  such 
time  that  the  quantity  was  liable  to 
be  reduced  by  an  adverse  claim.  In 
which  event  a  reduction  would  be 
made  from  the  price,  Is  sulflclent  no- 
tice of  such  claim  to  the  purchaser. 
Wainwright  V.  Read,  1  8.  d  Sci.  S?3. 

71.  Meanard  v.  Aldridge,  8  Esp. 
271. 

72.  Torrance  v.  Bolton,  L.  R.  14 
Eq.  124  [aff  U  R.  8  Ch.  118]. 

la]  DlJttlngiilAea  from  oomdltioiis 
of  a»3i»4 — The  difference  between  par- 
ticulars or  a  catalogue  and  condi- 
tions of  sale  Is  this:  The  office  of 
the  former  is  to  describe  the  sub- 
ject matter  of  the  contract,  and  of 
the  latter  to  state  the  terms  in  ac- 
cordance with  which  it  Is  to  be  sold. 
Torrance  v.  Bolton,  L.  R.  14  Bq.  124 
[aff  I^  R.  8  Ch.  118], 

78,  Van  Praagh  v.  Everldge, 
[1903  -  - 

[189- 
fleld 

Reprint  633. 

Tt.  Ky.— Shields  v.  Batts,  6  J.  3. 
Marsh.  12. 
La. — Bonner  t.  Baker,  8  Ia.  Ann. 

283. 

Mo. — Stephenson  v,  January,  49  Mo. 
465. 

Tenn. — Hudson  v.  Fuller,  (Ch.  A.) 
36  SW  576. 

Eng. — Swalsiand  v.  Dearsley,  29 
Beav.  430.  54  Reprint  694;  Dykes  v. 
Blake,  4  Blng.  N.  Cas.  463,  33  ECL 
806,  132  Reprint  866;  Plight  v.  Booth, 
1  Bing.  N.  Cas.  370,  27  BCL  680.  131 
Reprint  1160.  C  ERC  747;  Stevens  v. 
Adamson.  2  Stark.  422,  8  ECL  472; 
Hia»inson  v.  Clowes,  16  Ves.  Jr.  616, 
33  neprint  850. 

[a]  The  ssbjaot  matter  of  sals 
should  b*  ascertained  from  the  ad- 
▼•rUssmmt  and  from  correspondence 
with  the  vendor.  Magtnnis  v.  Union 
Oil  Co.,  47  La.  Ann.  1489,  18  S  459. 

75.  Burps  v.  Limerick,  178  Mo.  A. 
145,  165  SW  1166;  Mlllingar  v.  Daly, 
56  Pa.  245;  Bailey  v.  Manley.  77  Vt. 
157,  69  A  200  (holding  further  that 
a  tender  to  return  the  property  was 
not  necessary  to  make  the  rescission 
complete);  Scrlven  v.  Hlndley,  [1913] 
3  K.  B.  564;  Denny  v.  Hancock,  L.  R. 
6  Ch.  1;  Dlmmock  v.  Hallelt,  L.  R.  2 
Ch.  21;  Dobell  v.  Hutchinson,  3  A.  & 


79.  van  fraagn  v.  siveriage, 
L9031  1  Ch.  434;  Johnston  v.  Boyes, 
L899]  2  Ch.  73;  Kenworthy  v.  Scho- 
eld,  2  B.  &  C.  945,  9  ECTL  406,  107 


[$  22]  2.  Dascriptloii  of  Troparty— a.  In  to 
eral  Both  particulars  and  catalogues  should  contain 
a  faithful  deaQription  of  property  offered  for  sde, 
in  language  so  clear  and  unamb^ous  that  pennu 
of  ordinary  understanding*  will  not  be  deceived  u  to 
either  its  character  or  idmtity.'* 

Miadwoription.  A  nusdeseriptionf  in  a  material 
matter,  upon  which  the  purchaser  might  reasonahly 
rely  and  did  rely  to  his  damage,  is  ground  for  avoid- 
ance of  the  contract.^'  This  is  so,  even  though  tihe 
conditions  of  sale  provide  that  errors  and  mis- 
description shall  not  avoid  the  contract."^* 

Slight  Tariationa,  however,  between  an  estate  and 
a  description  of  it  are  not  grounds  for  the  avoidance 
of  the  sale/'  but  ordinarily  will  be  cause  for  com- 
pensation.'* 

[$  23]  b.  Ambiguity.  If  the  language  of  the 
catalogue  or  particulars  of  sale  is  so  far  ambiguous 
as  to  mislead  a  person  using  reasonable  care,  a  court 
of  equity  will  not  decree  specific  pcnrfonnanee  of 
the  contract  of  sale.™ 

[(  24]  c.  Qtulifying  Glauses.  Qualifying  clauses, 
such  as  "more  or  less,    "thereabouts,"  and  "esti- 

E.  8EB,  80  ECL.  178.  Ill  Reprint  448; 
R«blnson  v.  Uusgrove,  8  C.  &  P.  469, 
34  BCL  840:  Wall  v.  Stubbs,  1  Madd 
80,  68  Reprint  81;  Stevens  v.  Adam- 
son,  2  Stark.  422.  S  lEX:^  472;  Whnrr 
v.  Devenlsh,  20  T.  L.  R.  285.  See  also 
Infra  I  44.  Compare  Blalbsrc  v. 
Keeves,  [1906]  2  Ch.  175. 

[a]  Ths  Tsndor  will  !>•  ordsnd  1ir 
ths  oonrt  to  make  a  oouvsraaos  ac- 
cording to  the  description  given  at 
the  sale.  Phillips  v.  Biggins.  7  Lana 
814  [aff  55  N.  T.  663  mem}. 

[bl    BsUaac*  tm  misfl— cirltilioa.  ■ 

(1)  To  avoid  the  sale  a  purchaser 
must  have  been  deceived;  where  he 
has  been  Informed  of  the  misdescrip- 
tion, or  where  the  ambiguity  h&i 
been  explained  to  him.  he  will  be  held 
to  his  contract,  f^ebrother  v.  Qlb- 
son,  1  De  a.  ft  J.  602,  58  KngCh  4ST. 
44  Reprint  857;  Gunnls  v.  E&hart,  1 
H.  Bl.  289,  126  Reprint  169.  (2>  A 
mistake  by  which  a  purchaser  Is  not 
preludiced.  or  of  which  he  Is  awarc^ 
will  not  avoid  the  sale.  Davis  v. 
Bvans,  62  Ala.  401:  Colby  v.  Gadsden, 
34  Beav.  416,  55  Reprint  895;  Leach 
v.  Mullett.  3  C.  ft  P.  115,  14  ECL  479; 
Wright  v.  WUson,  1  M.  ft  Rob.  2« 
[cit  Mills  V.  Oddy,  6  C  ft  P.  728,  T24 
note.  25  EX7L  669,  662  note]. 

76.  Dobell  v.  Hutchinson.  3  A.  ft  B. 
355,  30  ECL  176,  111  Reprint  448; 
Price  V.  Macaulay,  2  De  G.  M.  A  O. 
339,  51  KngCh  265.  42  Reprint  902. 

77.  Chandler  v.  Cook.  9  D.  C  178; 
Shields  V.  Thompson.  4  Bazt  <Tenn.> 
227;  White  v.  Bradshaw,  16  Jnr.  728; 
Cudden  v.  Cartwrlght,  4  Jur.  1126; 
Calcraft  v.  Roebuck,  1  V«s.  Jr.  ttl,  88 
Reprint  311. 

fa]  8ip«oUle  psTfonawMa* — <i) 
Where  the  mistake  In  the  deacrip- 
tion  was  ot  such  a  character  tbat 
the  particulars  on  which  the  agree- 
ment was  indorsed  Included  property 
which  the  vendor  never  Intended  to 
sell,  specific  performance  was  re- 
fused. Griffiths  V.  Jones,  L.  R.  IS  Bq. 
279;  Day  v.  Wells,  80  Beav.  220,  S4 
Reprint  872;  Manser  Back,  6  Hare 
443,  31  SngCh  443,  67  Reprint  12X9. 

(2)  Specific  performance  may  be  re- 
fused, although  a  performed  contract 
could  not  be  rescinded.  Clermont 
Taeburgh,  1  Jac.  ft  W.  112,  37  Be- 

Srint  218:  Cadman  v.  Homer,  18  "VcK. 
r.  10,  34  Reprint  221. 

78.  King  v.^Bardeau,  6  Johns.  Ch. 
(N.  T.)  38.  lO  AmD  il2;  Fllgfat  v. 
Booth,  1  BIng.  N.  Cas.  370.  27  BCL 
680,  131  Reprint  1160.  6  feRC  747; 
Cudden  v.  Cartwrlght,  4  Jur.  lisa. 

79.  Manser  v.  Back,  6  Hare  443.  11 
EngCh  443,  67  Reprint  1229;  TanopMa 
v.  James,  15  Ch.  D.  216;  Hlgglnaon  v. 
aowes,  15  Yes.  Jr.  5X6.  Si  ReprtBt 
850. 


Por  later  oassa,  davalopmamta  and  olUMffaa  In  the  law  see  cumulative  Annotations,  same  title,  pafe  and  note  number. 
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mated  to  contun/'  vill  cure  slight  deficiencies  and 
inacenraeies;  but  they  will  not  protect  the  vendor 
against  the  consequences  of  intentional  misstate- 
ments or  gross  carelessness."'* 

[i  25]  d.  Oorrection  of  Errors  and  Omissions. 
If  possible,  all  errors  and  omissions  in  the  written 
or  printed  copies  of  the  catalogue  or  particulars 
of  sale  should  be  corrected  before  circulation  by 
writing  in  the  desired  change.  If  this  is  impossible, 
the  aaetioneer  should  state  clearly  the  alteration. 
The  purchaser  will  not  be  bound  unless  he  has  no- 
tice, actual  or  constructive,  of  the  change.^^ 

[i  26]  D.  The  Bidding—l.  Manner  of  Making 
Bid.  A  bid  may  be  made  in  words  uttered  aloud  in 
the  hearing  of  the  bystanders  or  spoken  privately 
to  the  auctioneer,*'  or  by  writing  in  words  or  flg- 
ons,  or  it  may  be  made  by  a  wink  or  nod,^"  or  in 
any  mode  by  which  the  bidder  signifies  his  willing- 
ness and  intention  to  give  a  particular  sum  or  price 
for  the  property  offered  for  sale.** 

Secret  signs  between  the  bidder  and  the  auctioneer 
should  not  be  allowed,  because  all  of  the  bidders 
would  not  be  upon  equal  terms.'" 

H  27]   2.  Manner  of  Accepting  Bid.  Property 


is  struck  off  or  knocked  down  when  the  auctioneer, 
by  the  fall  of  his  hammer  or  by  any  other  audible 
or  visible  announcement,  signifies  to  the  bidder  that 
be  is  entitled  to  the  property  on  paying  the  amount 
of  his  bid  according  to  the  terms  of  the  sale."' 

[$28]  S.  Bight  to  Beject  Bid.  In  the  absence 
of  instructions  or  limitations  to  the  contrary  an 
auctioneer  ordinarily  should  accept  all  bids."  But 
he  is  not  bound  to  accept  all  bids  as  a  matter  of 
course he  may  refuse  to  accept  bids  from 
minors,'"  from  insolvents,""  from  drunkards  or  other 
persons  irresponsible  either  financially  or  mentally,"* 
from  persons  offering  their  bids  in  bad  faith,"'  or 
from  a  person  making  but  a  trifling  advance  in  his 
bid  over  the  bid  last  announced."^  If  the  terms  of 
sale  are  specific,  be  need  not  notice  a  bid  that  is 
coupled  with  different  terms  or  conditions.** 

Umitation  of  bid.  Where  the  owner  of  the  prop- 
erty to  be  sold  publicly  announces  that  no  bid  less 
than  a  designated  amount  will  be  received,  the  auc- 
tioneer may  reject  a  bid  that  falls  below  that 
amount.'' 

In  a  sale  without  resem  the  auctioneer  may,  and 
shouldf  reject  the  bids  of  the  raidor  or  his  agent.** 


80.  DbtIs  t.  Bvans,  02  Ala.  401; 
Dennerleln  v.  Dennerleln,  46  Hun 
Sei  [app  dism  111  N.  Y.  518,  19  NG 
851:  Foley  v.  M'Keown,  4  Leigh  (31 
Va.)  «27;  Nicoll  v.  Chambers.  11  C. 
B.  9S6,  78  ECL,  998,  138  Reprint  770: 
CoHUngley  v,  Cheesebrough,  3  Glffard 
49«,  66  Reprint  504;  Winch  v.  Wln- 
ctieater,  1  Ves.  &  B,  375,  35  Reprint 
146. 

[a]  XUnstMtloiui. — (1)  Where  land 
Is  aold  by  the  acre,  the  parcel  con- 
taining: a  certain  number  of  acres 
*^ore  or  leas,"  to  be  ascertained  by 
measurement,  the  purchaser  Is  bound 
to    take    It,    although    the  auantlty 
should  be  considerably  more  tnan  ad- 
vertised.   Ashcom  V.  Smith,  2  Penr. 
&  W.  (Pa.)  211,  21  AmD  437.    (2>  A 
sale  at  auction  of  woolen  goods  con- 
tained, among  other  conditions,  the 
following:   "Hr.  P.  begs  to  announce 
that  the  stock  comprised  In  this  cata- 
loKue  has  been  measured  to  the  yard's 
end.  and  will  be  delivered  with  all 
fanlts  and  errors  of  description.  .  .  . 
All    tb«  nnall   remnants   must  be 
cleared  at  the  measure  stated  In  the 
catalogue."    The  catalogue  purport- 
ed  to  slve  the  correct  measure  of 
each  lot.   It  was  held  that  under  this 
condition  the  right  of  the  purchaser 
t:o  measure  a  tot  before  paying  the 
[>urchaBe  price  would  not  be  Implied 
by  law.    Pettltt  v.  Mitchell,  4  M.  ft  G. 
819.  826,  43  ECL  423.  134  Reprint  837. 

81.  Thompson  v.  Kelly,  101  Mass. 
291.  3  AmR  353;  Satterfleld  v.  Smith, 
33  N.  C.  60;  Rankin  v.  Matthews,  29 
r^.  C.  286;  Page  V.  Eduljee.  L.  R.  1 
F*  C.  127;  Shelton  v,  Llvius,  2  Cromp. 
&  J.  411.  149  Reprint  175;  Manser  v. 
Sack.  6  Hare  443.  31  EngCh  443,  67 
reprint  1239;  Eden  v.  Blake,  13  M. 
fc    W.  614. 

«a.     MUIlngar  v.  Daly,  56  Pa.  245. 

83.  "Warehlme  v.  Graf,  83  Md.  98, 
4    A.  S64;  MUIlngar  v.  Daly,  56  Pa. 

84.  MUUncar  v.  Daly,  56  Pa.  245; 
t«x  Taylor,  McaelL  S62.  148  Re- 
rint  161.  IS  Price  6S8.  147  Reprint 

CaJ    Bid  br  latfenr. — It  is  not  neces- 
■.arar    that  a  person,  in  order  to  be- 
anie a  purchaser,  should  be  actually 
r-0*«nt  at  an  auction — be  may  make 
[0  bid  by  letter.    Tyree  v.  Williams, 
^Blbb  iky.)  365,  6  AmD  663. 
r        Wj  tta  luraal  praotlo*  the  bur- 
v««e«HlT^  bid  more  and  more 
-a-Cil    tbe  hlffhest  point  is  attained. 
£C>]er  V.  Hoaff.  1  watts  ft  S.  (Pa.) 


  Conover  v.  Walllna:,  15  N.  J. 

-m  173.  178,  184  (where  the  chancel- 
±'    metih:    ''Prior  to  the  sale.  Ellis 


saw  the  auctioneer,  and  told  hlflS'he 
Intended  to  hid  for  the  property: 
that  during  the  bidding  he  would  put 
his  thumb  In  the  button-hole  of  his 
coat,  and  Tihilo  It  remained  there  the 
auctioneer  should  continue  bidding 
for  him,  advMncing  each  bid  in  the 
ratio  or  proiiortfon  of  the  inim'.'diale 
preceding  competitor's  bid.  To  this 
the  auctioneer  assented.  The  first 
tract  was  set  up.  Ellis  bid  for  It  In 
the  manner  agreed  upon.  His  bid 
was  taken  accordingly  by  the  auc- 
tioneer, and  the  llrst  tract  was  struck 
off  to  him  for  the  sum  of  $18,375.  .  .  . 
It  was  argued,  on  behalf  of  the  ap- 
pellant, that  the  arrangement  be- 
tween the  auctioneer  and  Mr.  Ellis 
was  illegal  and  Improper,  and  ought 
not  to  be  favored  or  countenanced  by 
the  court.  To  this  I  assent.  But  the 
more  Improper  and  Illegal  was  the 
conduct  of  the  auctioneer,  the  more 
manifest  Is  the  wrong  committed  on 
the  rights  of  the  owners  of  the  prop- 
erty, and  the  propriety  of  the  court's 
redressing  the  grievance"). 

86.  Fla. — Cok«r  v.  Dawkins,  20  Bla. 
141. 

Ga. — Mallard  v.  Curran,  123  Ga. 
872.  51  SE  712. 

Hawaii. — McDonald  v.  Green.  6 
Hawaii  325. 

111.— Chamberlain  v.  Bain.  27  111.  A. 
634:  Coombs  v.  Steere,  8  111.  A.  147. 

Ky,— Grotenkemper  v.  Aehtermey- 
er.  11  Bush  222. 

Md, — State  V.  Hoboken  Second  Nat. 
Bank.  84  Md.  325,  35  A  889. 

Mich. — Ives  V.  Tregent,  29  Mich, 
390. 

N.  T. — Sherwood  v.  Reade,  7  Hill 
431. 

Pa. — Fisher  v.  Seltzer.  23-  Pa.  808, 
62  AmD  336. 

Wash. — McPheraon  Co,  v.  Okanogan 
County.  45  Wash.  285.  88  P  199,  9 
L.RANS  748. 

Eng', — Manser  v.  Back,  6  Hare  443, 
31  EngCh  443,  67  Reprint  1289;  Payne 
V.  Cave,  3  T.  R.  148,  100  Reprint  502. 

As  to  Whan  title  passes  see  Infra 
S  41. 

87.  See  Ricks  v.  Battle.  29  N.  C. 
269  (holding  that,  if  the  seller  em- 
ploys an  auctioneer  to  cry  property 
at  auction,  without  directing  him  not 
to  cry  the  bid  of  a  particular  person, 
and  such  person  la  the  last  and  high- 
est bidder,  and  the  property  Is 
knocked  off  to  him.  the  contract  is 
complete);  Holder  v.  Jackson,  11  tJ. 
(3.  G  P,  543. 

88.  Gray  v.  Velrs,  83  Md.  18  (hold- 
ing that  bid  frustrated  object  of 
sale) ;  McPherson  Co,  v.  Okanogan 
County,  49  Wash.  286,  88  P  199,  9 


LBANS  748  (sacrifice  of  property); 
Holder  v.  Jackson,  11  U.  C.  C.  P.  $48 
(holding  that  an  action  will  not  He 
against  an  auctioneer  for  refusing  to 
accept  a  bid  unless  by  reason  of  some 
special  condition  or  terms  of  the 
sale).  See  also  Marcus  v.  Boston, 
136  Mass.  850  (holding  that  a  bill  In 
equity,  by  a  person  claiming  to  be 
the  highest  bidder  at  an  auction  sale 
of  land,  against  the  auctioneer  and 
the  person  to  whom  the  land  was 
struck  off  and  the  memorandum  of 
sale  executed,  to  compel  the  auc- 
tioneer to  sign  a  memorandum  of  sale 
declaring  plaintiff  to  be  the  pur- 
chaser, cannot  be  maintained;  and 
that  plaintiff's  remedy.  If  he  has  any, 
is  In  damages).  But  see  Johnston  v. 
Boyes,  [1899]  2  Ch.  73  (holding  that 
a  vendor  who  offers  land  for  sale  un- 
der conditions  providing  that  the 
highest  bidder  shall  be  the  pur- 
chaser, and  that  he  shall  Immediately 
pay  a  deposit  and  sign  a  contract  of 
purchase,  Is  liable  In  damages  to  one 
to  whom  the  property  has  been 
knocked  down  as  the  highest  bidder. 
If  he  refuses  to  allow  such  bidder  to 
sign  the  contract). 

89.  Terr.  v.  Toyota,  19  Hawaii  651; 
Kinney  v.  Showdy.  1  Hill  (K.  T.)  544. 

90.  Terr.  v.  ToyoU,  19  Hawaii  S61: 
Taylor  v.  Harnett.  86  Misc.  862,  SS 
NTS  988. 

91.  Terr.  v.  Toyota,  19  Hawaii  651; 
Hobbs  V.  Beavers,  2  Ind.  142,  53  AmD 
500;  Murdock's  Case,  2  Bland  (Md.) 
461,  20  AtnD  381;  Den  v.  Zellera,  7 
N.  J.  L.  163. 

93.  Terr.  v.  ToyQta,  19  Hawaii  651; 
McPheraon  Co.  v.  Okanogan  County, 
45  Wash.  285.  88  P  199.  9  L.RANS 
748  (may  reject  bid  which  Is  not  made 
In  good  faith  or  would  sacrifice  the 
property). 

93.   Terr.  v.  Toyota,  19  Hawaii  651. 

[a]  Trlfilnr  advanoss. — An  auc- 
tioneer may  refuse  to  accept  trifling 
advances  offered  by  bidders  In  the 
course  of  the  sale,  where  that  kind 
of  bidding  Is  Initiated  at  the  outset 
and  the  sum  so  offered  la  utterly 
Incommensurate  with  the  actual 
known  value  of  the  property.  Taylor 
V.  Harnett.  26  Mlac.  362,  55  NTS  988. 

•4.   Moore  v.  Owsley,  37  Tex.  603. 

98.  Parr  v.  John,  28  Iowa  286.  92 
AmD  426  (although  the  prior  bid  was 
one  left  by  an  abaentee).  See  alao 
Holder  V.  Jackaon,  11  V.  C.  C.  P.  648 
(holding  that  an  auctioneer  may  pre- 
scribe, as  a  condition,  that  be  will  not 
receive  any  bid  which  doea  not  ad- 
vance a  given  sum  upon  the  last  pre- 
ceding bid).  .  _  -  _ 

96.  Warlow  v.  Harrison,  1  B.  ft  B. 
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[9  29]   4.  Bifht  to  Withdnw  Property  or  Bid. 

Until  the  hammer  falls  and  the  bid  is  accepted,  a 
locus  penitentisB  remains,  and  the  seller  may  with- 
draw his  property  from  sale,^'  or  the  bidder  may 
withdraw  his  bid,"  even  though  the  conditions  of 
sale  provide  that  bids  shall  not  be  withdrawn.^^ 
Bat  the  withdrawal  of  a  bid,  in  order  to  be  effective, 
must  be  open  and  loud  enough  to  be  heard  by  the 
auctioneer.^ 

Statute  of  frauds.  In  all  sales  which  come  within 
the  operation  of  the  statute  of  frauds  it  is  probable 
that  a  bidder  may  withdraw  his  bid  before  the  sign- 
ing of  a  suffleient  memorandam  in  writing.* 


[$  30]  6.  Dispute  as  to  Bid.  If  a  bid  is  claimed 
by  two  or  more  persons,  it  is  the  usual  practice  to 
put  the  property  up  again  at  the  price  and  at  the 
bid  of  such  one  of  the  competitors  as  the  auctioneer 
may  declare,  in  his  judgment,  entitled  to  it." 

[$  31]  6.  Ohillhig  the  Bidding— a.  In  OenenL 
Generally  it  may  be  said  that  any  act  of  the  aiw- 
tioneer,  or  of  the  party  selling,  or  of  third  parties 
as  purchasers,  which  prevents  a  fair,  free,  and  opea 
sale,  or  which  diminishes  competition  and  stiQes  or 
chills  the  sale,  is  contrary  to  public  policy  and 
vitiates  the  sale.'  Thus  a  sale  will  be  set  aside 
where  a  person,  desirous  of  purchasing,  pzevoits 


295.  102  ECL  296,  120  Reprint  920; 
Thornett  v.  Haines,  16  M.  &  W.  867. 
Compare  Malnprlce  v.  Westley,  6  B. 
A  8.  421,  118  BCIj  421,  122  Reprint 
1260. 

[a]  "Wlwu  a  Ma*  %r  anoticm  la 
aaaoiueed  m  'wltliovt  reMrv**)  this 
means  that  the  vendor  shall  not  bid 
nor  any  one  on  his  behalf,  and  that 
the  property  shall  be  sold  to  the  high- 
est Didder,  whether  the  Bum  bid  be 
equivalent  to  the  real  value  or  not." 
Re  AlKer,  etc.,  Co.,  21  Ont.  440,  443 
[app  dlsm  19  Ont.  A.  44<1. 

[b]  Wlme  a  Teudor  g— trva  th» 
Mffkt  to  bid  oacMi  a  'second  bid  from 
him  should  be  rejected.  Parfltt  v, 
Jepson,  46  U  J.  C.  P.  629. 

•7.  D.  C— U.  8.  V.  Meyer,  37  App. 
282 

Qa. — Tillman  v.  Dunman,  114  Ga. 
406.  40  SE  244.  88  AmSR  28,  67  LRA 
784  and  note  (holding  that  the  seller 
may  withdraw  the  property  from  sale 
even  after  bids  have  been  received 
and  cried). 

La. — Qirardey  v.  Stone.  24  La.  Ann. 
186;  Baham  v.  Bach.  IS  La.  287,  33 
Atnl>  6S1;  CorryoUea  v.  Mossy.  S  La. 

M*'  ™ 

Minn. — ^Anderson     v.  Wisconsin 

Cent.  B.  Co..  107  Minn.  296,  120  NW 

S».    181    AmSR    462    and    note,  20 

LRANS  1133  and  note,  16  AnnCas 

879 

R.  I.— Hartwell  v.  Ourney,  16  R.  I. 
78.  13  A  113.  __  ,  „  . 

Eng. — ^Warlow  v.  Hairison,  1  B.  4 
E.  295.  102  SCL  296,  120  Reprint  920; 
Fenwick  v.  Maodonald,  6  F.  (Ct. 
Bess.)  860.  „  >,  « 

Ont.— Cull  V.  Wakefield,  6  U.  C.  Q. 
BOS  178 

'[ai  Beuon  for  rnle^A  bid  fs  an 
offer  to  purchase  at  the  price  named, 
and  until  accepted  no  contract  ex- 
ists. Anderson  v.  Wisconsin  Cent. 
R.  Co.,  107  Minn.  296.  120  NW  89.  181 
AmSR  462,  20  LRANS  il83.  16  Ann 
Gas  379.  _.  ^ 

[b]  Anotloiwer  vmmOag  to  otlm 
nrUolMi — If  the  auctioneer  adjourns 
the  sale  of  the  particular  article  and 
passes  to  something  else  without  the 
express  assent  of  the  bidder,  it  Is 
tantamount  to  a  rejection  of  the  pre- 
ceding bid,  which  is  thereby  annulled. 
Donaldson  v.  Kerr,  6  Pa.  486. 

[c1  A  mnniclpal  ordlnano*  iriiloli 
pzovldwi  tliat  tB«  dtr  mar  reject 
nxoh  bids  as  are  not  considered  for 
the  best  interest  of  the  city  does  not 
reserve  to  the  city  any  greater  rights 
than  it  would  have  without  such  ordi- 
nance. The  city  cannot  reject  a  bid 
after  the  hammer  is  down.  Kerr  v. 
City,  1  LegGat  (Pa.)  264. 

99.  U.  S. — Blossom  v.  Milwaukee, 
etc.,  R.  Co.,  3  Wall.  196,  18  L.  ed. 
43. 

Cal. — Hlbernla  Sav.,  etc.,  Soa  v. 
Behnke,  121  Cal.  839.  68  P  812. 

Hawaii. — McDonald  v.  Green,  6  Ha- 
waU  829. 

Ky. — Grotenkemper  v.  Achtermey- 
er.  11  Bush  222;  Downinv  v.  Brown, 
Hard.  181. 

La. — Corryolles  v.  Mossy.  2  La.  604. 

Minn. — ^Anderson  v.  Wisconsin 
Cent.  R.  Co.,  107  Minn.  296,  120  NW 
SB,  181  AnrSR  462  and  note,  20 
LRANS  1133  and  note,  16  AnnCaa 
379. 

Pa.— FlBher  v.  Seltser,  28  Pa.  308, 


62  AmD  335:  Donaldson  Kerr.  6 
Fa.  486. 

R,  I. — ^Hartwell  v.  Gumey,  16  R  1. 
78(13  A  113. 

Wash. — McPherson  Co.  v.  Okano- 
gan County,  46  Wash.  286,  88  P  199. 
9  LRANS  748. 

Eng. — Warlow  v.  Harrison,  1  E.  & 
E.  295.  102  ECL  295,  120  Reprint  920; 
Manser  v.  Back,  6  Hare  443,  31  Eng 
Ch  443,  67  Reprint  1239:  Jones  v. 
Nanney,  McClell.  25,  143  Reprint  11. 
13  Price  7^  147  Reprint  925:  Payne 
V.  Cave.  3  T.  R.  148.  100  Heprint 
602. 

Ont.— Cull  V.  Wakelleld.  6  U.  C.  Q. 
B.  O.  S.  178. 

[a]  **Oa  prlBolple  aad  anUioritr 
ttao  oorreot  rale  is  that  an  announce- 
ment that  a  person  will  sell  his  prop- 
erty at  public  auction  to  the  highest 
bidder  is  a  mere  declaration  of  Inten- 
tion to  hold  an  auction  at  which  bids 
will  be  received;  that  a  bid  is  an 
offer  which  Is  accepted  when  the 
hammer  falls,  and  until  the  accept- 
ance of  the  bid  is  signified  In  some 
manner  neither  party  assumes  any 
legal  obligation  to  the  other.  At  any 
time  before  the  highest  bid  Is  ac- 
cepted, the  bidder  may  withdraw  his 
offer  to  purchase  or  the  auctioneer 
his  offer  to  sell."  Anderson  v.  Wis- 
consin Cent.  R.  Co.,  107  Minn.  297. 
314,  120  NW  3»,  131  AmSR  462,  20 
LRANS  1133,  16  AnnCas  879. 

99.  Tillman  v.  Dunman,  114  Ga. 
406.  40  SE  244.  88  AmSR  28,  67  LRA 
784;  Fisher  v.  Seltzer,  23  Pa.  308,  309, 
62  AmD  336  (where  Lewis,  J.,  said: 
"Mutuality  Is  so  essential  to  the 
validity  of  contracts  not  under  seal, 
that  they  cannot  exist  without  it.  A 
bid  at  auction,  before  the  hammer 
falls,  is  like  an  offer  before  accept- 
ance. In  such  a  case  there  is  no  con- 
tract, and  the  bid  may  be  withdrawn 
without  liability  or  injury  to  any  one. 
.  .  .  A  bidder  at  sherlfTs  sale  has  a 
right  to  withdraw  his  bid  at  any  time 
before  the  property  is  struck  down 
to  him.  and  the  sheriff  has  no  au- 
thority to  prescribe  conditions  which 
deprive  him  of  that  right.  Where  the 
bid  is  thus  withdrawn  before  accept- 
ance, there  Is  no  contract,  and  such 
a  bidder  cannot.  In  any  sense,  be  re- 
garded as  a  'purchaser.'"). 

1.  Jones  V.  Nanney,  McCtell.  26, 
148  Reprint  II.  13  Price  76,  147  Re- 
print 926. 

2.  Pike  V.  Batch,  38  Me.  302,  61 
AmD  248;  Dunham  v.  Hartman.  153 
Mo.  625.  66  SW  233,  77  AmSR  741 
(holding  that,  between  the  fall  of  the 
hammer  and  the  writing  of  his  name 
In  the  memorandum  book,  the  bidder 
may  withdraw  his  bid);  Gwathney  v. 
Cason,  74  N.  C.  6,  9,  21  AmR  484 
(where  the  court  said:  "But  however 
It  may  be  In  the  case  of  auction  sales 
not  within  the  statute,  where  the  bid- 
der Is  bound  from  the  fall  of  the 
hammer,  yet  In  the  case  of  sales  of 
land  which  are  within  the  statute,  we 
consider  that  the  bidder  cannot  be 
bound  until  his  signature  is  affixed 
to  the  contract  of  sale.  This  may 
be  done  by  the  auctioneer  or  his  clerk 
Immediately  upon  the  fall  of  the 
hammer:  but  until  It  Is  done,  the  bid- 
der must  have  a  locus  penltentiee. 
Otherwise  he  Is  bound  without  his 
signature,  contrary  to  the  statuttf'). 


S.  Conover  v.  Walllog,  16  N.  J.  Bt. 
173. 

[a]  Meet  of  Uddlnff  at  Moml 
•snoanra^— In  consequence  of  a  di^ 
pute  as  to  the  person  to  whom  prop- 
erty was  strucK  off,  the  auctioneer 
ottered  it  again  for  sale.  The  persoii 
to  whom  the  first  adjudication  was 
made  protested,  but  bid  at  the  second 
sale.  It  was  held  that  by  so  doing 
he  deprived  himself  of  the  right  to 
question  a  purchase  made  by  a  bona 
nde  bidder  to  whom  the  property  ma 
adjudicated  on  the  second  exposure. 
McMasters  v.  Atchafalaya  RL  eta, 
Co..  1  La.  Ann.  11.  See  also  ware- 
hime  V.  Graf,  83  Md.  98.  34  A  1*1 
(where  It  appeared  that  at  an  auc- 
tion sale  the  property  was  knocked 
down  to  A  at  a  certain  price,  where- 
upon another  person  claimed  that  tht 
bid  was  his.  The  seller  then  direct- 
ed the  property  to  be  put  up  agals, 
and  It  was  again  knocked  down  to  A 
at  a  higher  price.  It  was  held  that, 
since  A's  first  bid  was  not  accepted 
there  had  been  no  complete  sale,  ana 
that  he  was  bound  to  take  the  prop- 
erty at  his  last  bid). 

[b]  Slapnts  as  to  pvioa  Ud^-CU 
an  Issue  as  to  the  price  bid  at  a  sale, 
evidence  of  one  bidder  as  to  his  un- 
derstanding of  the  price  bid  by  the 
person  to  whom  the  proparUr  ma 
Knocked  down  Is  competent.  Ives  v. 
Tregent,  29  Mich.  390. 

4.  C:al.— Jenkins  v.  Frlnlc.  39  CaL 
686,  89  AmD  134. 

Ga. — Clay  v.  Kagelmaelwr,  38  Ga. 
140,  2«  SB  493. 
Ind.— Hunt  V.  ElUott,  80  Xnd.  245. 

41  AmR  794. 

Me. — Weld  V.  Lancaster.  56  Ue.  451; 
Pike  V.  Balch,  38  Me.  302.  61  AmD 
246 

Md.— Smith  V.  Ullman.  68  Xd.  123, 

42  AmR  829. 

Mass.~Phippen  v.  Stickney,  3  Mete 
3S4 

Miss. — Newman   v.   Meek,  Preem. 

N.  H.~Benows  v.  Biuwell,  SO  M.  H. 

427.  61  AmD  238. 

N,  J. — Metropolis  Nat.  Bank  r. 
Sprague,  20  N.  J.  Eq.  169. 

N,  Y. — Hopkins  V,  Ensign,  122  N. 
T.  144,  25  NE  306,  9  LRA  731  and 
note;  Peo.  v.  Stephens.  71  N.  T.  62{; 
Wheeler  v.  Wheeler,  5  Lans.  3S5. 

N,  C. — Henderson-Snyder  Co.  r. 
Polk,  149  N.  C,  104.  62  SE  904;  DaylS 
v.  Keen,  142  N.  C.  496.  55  SB  359; 
Goode  V.  Hawkins.  17  N.  C  39!; 
Smith  V.  Greenlee.  13  N.  C  ISC.  IS 
AmD  564.   ^ 

Oh. — Breslin  v.  Brown,  24  CHi.  St 
565,  15  AmR  627.   

Pa. — Flannery  v.  Jones,  180  Pa.  31*. 
36  A  856.  57  AmSR  648;  Brotherline 
V.  Swires,  48  Pa.  68  ( dlacour^sement 
of  bidding  by  auctioneer);  Smnll  »- 
Jones,  1  Watts  &  S.  128.     ^  , 

R,  I. — Fenner  v.  Tucker,  6  R,  I.  651. 

5.  C, — Dudley  v.  Odom.  5  S.  C  131. 
22  AmR  6;  Farr  v,  Sims.  9  S.  C  Ba. 
122,  24  AmD  396.  _        ^  _  „. 

^<ex.— James  v.  Fulcrod,  5  Tex.  512. 
66  AmD  743. 


11  Man.  190.  .        «  ^ 

OnL— MeAdle  v.  Corby.  81  U.  C  ft 
B.  349.    Compare  WaddU  v.  MxCmbt. 


Far  later  MMM,  dwalepBMits  and  ehaafM  In  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  nmnlMr. 
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others  by  his  improper  conduct  from  bidding  against 
\am^  as  where  he  chills  the  sale  by  an  appeal  to 
the  sympathies  of  those  present,^  or  where  he  en- 
gages a  well  known  agent  of  the  vendor  to  bid  for 
hinif  the  bidder  being  mistaken  for  a  puffer.*  How- 
ever, a  mere  attempt  of  a  purchaser  to  prevent  an- 
other person  from  bidding  will  not  render  the  sale 
invalid,  if  such  attempt  has  not  been  suecessfol." 

[%  32]  1).  Agreements  not  to  Bid.°  Sales  which 
are  affected  by  combinations  of  interests  or  agree- 


ments not  to  bid  are  voidable  or  not,  according  to 
the  object  for  which  parties  enter  into  the  agree- 
ments. If  the  purpose  is  to  chill  the  sale  and  pur- 
ch/ise  property  for  less  than  its  market  value,  the 
seller  may  avoid  the  sale.^**  If  on  the  other  hand,  the 
agreement  is  made  without  any  design  to  commit 
a  fraud,  but  to  enable  the  parties  to  the  agreement 
to  purchase  conveniently,  or  if  the  agreement  is  for 
any  honest  purpose,  the  sale  will  be  valid." 

[(33]   7.  Puffinf  or  Sy-Bidding— a.  In  OeneraL 


4  U.  C  Q.  R  O.  S.  191  (holdlnv  that 
an  agreement  to  pay  money  on  a 
party  8  not  bidding  at  a  sale  la  not 
void,  as  being  contrary  to  public  pol- 
icy, where  the  party  making  the 
agreement  thereby  Insured  the  with- 
drawal of  a  claim  from  the  land  to 
be  sold). 

Que.— OimpbeU  v.  Bno,  SI  Que. 
SuMr,  147. 

[a]  Vnvaatlon  of  oompetltloa  l>r 
act  n  the  aaotloiiMr.— The  assignee 
of  a  mortgage  acted  as  auctioneer  in 
selling  the  mortgaged  property.  He 
saw,  while  the  sate  was  In  progress, 
a  bidder  from  the  mortgagor  ap- 
proaching, and,  in  order  to  prevent 
competition,  knocked  down  the  prop- 
erty for  less  than  Its  value  to  hla 
own  brother.  It  waa  held  that  this 
misconduct  avoided  the  sale.  Jack- 
son V.  Crafts,  18  Johns.  <N.  T.)  110. 

B.  U.  S.— The  Sparkle,  22  F.  Cas. 
No.  13,207,  7  Ben.  528. 

111.— Mappa  v.  Sharps,  32  III.  18; 
Bethel  v.  Sharp,  25  111.  i73,  76  AmD 
790. 

Ind. — Gilbert  v.  Carter.  10  Ind.  16, 
68  AmD  656;  Vantrees  v.  Hyatt.  6 
Ind.  487;  Plaster  v.  Burger,  B  Ind. 
232;  Bunts  V.  Cole.  7  Blackf.  26E,  41 
jUnD  226.  _. 

Kan. — Benz  v.  Hlnes.  8  Kao.  890, 
S9  AmD  594. 

Ky. — Crutchfield  v.  Thurman,  4 
Snsh  498;  Dale  v.  Shirley,  6  B.  Mon. 
4»2-  Mills  V.  Rogers.  2  Litt.  217,  13 
JUnb  S68. 

Hlsfl. — Swofford  V.  Oarmon,  51  Miss. 
348:  Poster  v.  Pugh.  20  Miss.  416. 

MO. — Orifflth  V.  Judge,  49  Mo. 
630. 

Pa. — Sharp  v.  Long,  28  Pa.  488; 
Abl>ey  V.  Dewey,  25  Pa.  41S;  Walter 
V.  Gernant,  13  Pa.  515,  53  AmD  491; 
I>Jck  v.  Lindsay.  2  Grant  431;  Hogg 
■V.  Wllklns,  1  Grant  G7. 

S.  C. — Barrett  v.  Bath  Paper  Co.. 
13  S.  C.  128:  Martin  v.  Ranlett,  89 
S.  C.  L.  641,  57  AmD  770;  Hamilton 
-V.  Hamilton,  19  S.  C.  Eq.  366,  46 
.AjmD  58. 

■Va. — Underwood  v.  MeVe^h,  28 
Oratt.  (64  Va.)  409.  _  _ 

0L  Puller  V.  Abrahams.  3  B.  &  6. 
116,  7  ECL  636,  129  Reprint  1226. 

T.  Twining  v.  Morrlce.  2  Bro.  Ch. 
326,  29  Reprint  182,  6  ERC  698  [appr 
I>o-wnes  V.  Grazebrook,  8  Herlv.  200, 
36    Reprint  77]. 

8.  Haynea  v,  Crutchfield,  7  Ala. 
189 

9I  Talldity  of  oontraot  between 
Iviadani  to  premtt  OQj)iB>«tltlon  see 

Contracts  [9  Cyc  470]. 

10.  tJ.  S- — Kearney  v.  Taylor,  16 
HOW.  494,  14  L.  ed.  787:  Piatt  V. 
Oliver,  19  F.  Cas.  Na  11,114,  1  Mo- 
Lean  296. 

Ala- — Carrington  v.  Caller,  2  Stew. 
175 

Conn. — Spencer    v.    Champion,  13 

*^Iir,— Ingalls  V.  Rowell.  149  lU.  163, 
S6  1016;  Devlne  v.  Harkness,  117 

111  I'IS.  7  NE  62;  Bethel  v.  Sharp,  SS 
Til  1  76  AmD  790;  Irfiyd  v.  Malone, 
23    111.  43,  76  AmD  179. 

Tzid. — Hunter  v.  Pfeiffer,  108  Ind. 
197  9  NE  124;  Arnold  v.  Cord.  16  Ind. 
177;  "Vantrees  v.  Hyatt,  5  Ind.  487; 
Bunts  V.  Cote.  7  Blackf.  2fiS,  41  AmD 
22fi. 

Iowa. — Watson  v.  Phelps,  40  Iowa 
4  82;  £^Bton  V.  Mawklnney,  87  Iowa 
60L'  Iteming  v.  Hutchinson,  86  Iowa 
Cl9;    K«rwer  V.  Allen,  81  Iowa  678. 

jiy. — Stockton  t.  Owlngs,  Utt.  SeL 


Cas.  266.  13  AmD  802*  Mills  V. 
Rogers,  2  Litt  217,  13  AmD  263. 

Me. — Gardiner  v.  Morse,  2S  Me.  140. 

Miss. — FattlBon  v.  Josselyn,  48 
Miss.  873;  Stovall  v.  Farmers',  etc., 
Banl^  18  Miss.  305,  47  AmD  86;  Pear- 
son V.  Moreland,  IE  Miss,  609,  46 
AmD  819;  Newman  t.  Meek,  Freem. 
441. 

Mo. — Darfee  v.  Moran.  67  Mo.  374; 
Griffith  v.  Judge.  49  Mo.  536:  Stewart 
v.  Severance,  43  Mo.  322,  97  AmD  392; 
Mlltenberger  v.  Morrison.  39  Mo.  71; 
Stewart  v.  Nelson,  25  Mo.  309;  Nelson 
V.  Brown,  23  Mo.  13;  Hook  v.  Turner, 
22  Mo.  333;  Neal  v.  Stone.  20  Mo.  294; 
Wooton  V.  Hlnkle,  20  Mo.  290. 

N.  J. — Morris  v.  Woodward.  2E  N. 
J.  Eq.  82. 

N.  Y. — Meech  v.  Bennett.  Lalor 
191;  Hawley  v.  Cramer,  4  Cow.  717; 
Thompson  v.  Davles.  13  Johns.  112; 
Wilbur  v.  How.  8  Johns.  444;  Doolln 
V.  Ward,  6  Johns.  194;  Jones  v.  Cas- 
well, 3  Johns.  Cas.  29,  2  AmD  134. 

N.  C. — Whltoker  v.  Bond,  63  N.  C. 
290;  Ingram  v.  Ingram.  49  N.  C.  188; 
Bailey  v.  Morgan.  44  N.  C.  352; 
Blythe  v.  Lovinggood.  24  N.  C.  20,  37 
AmD  402;  Goode  v.  Hawkins.  17  N.  C. 
393:  Smith  v.  Qreenlee,  18  N.  C.  126, 

18  AmD  B64. 

Dr.— Klne  Turner,  27  Or.  856,  41 
P  664. 

Pa. — Jackson  t.  Morter,  82  Pa.  291; 
SUngluff  V.  Eckel.  24  Pa.  472;  Dick  v. 
Lindsay,  2  Grant  431:  Foulk  v.  Mc- 
Farlane,  1  Watts  &  8.  297^7  AmD 
467;  Gilbert  v.  Hoffman,  2  watts  M, 
26  AmD  103. 

R.  I.— Aldrlch  T,  WIlcoi,  10  R.  I. 
405. 

S.  C. — Barrett  v.  Bath  Paper  Co., 
13  S.  C.  128;  Dudley  v.  Odom,  5  S.  C. 
131,  22  AmR  6;  Martin  v.  Ranlett,  39 
S.  C.  L.  641,  67  AmD  770:  Klnard  v. 
HIers,  24  S.  C.  Bq.  428,  86  AmD  643; 
Hamilton  v.  Hamilton,  19  S.  C.  Eq. 
356,  46  AmD  58;  Carson  v.  Law,  19 
S.  C.  Eq.  296;  Schmidt  v.  Gatewood, 

19  S.  Crka.  162:  Farr  v.  Sims,  9  8.  C. 
Eq.  122,  24  AmD  396;  Rows  v.  Cock- 
rell,  8  8.  C.  Eq.  126. 

Tex. — Allen  v,  Stephanes.  18  Tex. 
658;  Crozler  v.  Carr,  11  Tex.  876; 
James  v.  Fulcrod,  5  Tex.  612,  66  AmD 
743;  Ney  v.  liadd,  (Civ.  A.)  «8  SW 
1014. 

Vt.— Strong  v.  EllBWortb,  26  Vt. 
366. 

Va. — Barnes  v.  Morrison,  97  Va. 
372,  34  SB  93;  Wood  v.  Hudson,  5 
Munf.  (19  Va.)  428;  Hudson  v.  Hud- 
son, 5  Munf.  (19  Va.)  180. 

Eng. — Jones  v.  Randall,  Cowp.  37, 
98  Reprint  954;  Levi  v.  Levi,  6  C.  & 
P.  239,  25  BCL  413. 

Ont. — Rodgers  v.  Rodgers,  13 
Grant  Ch.  (U.  C.)  143. 

[a]  Jadldal  statsiBant  aad  disons- 
slott  of  iidS-  sale  at  auction  is  a 
sale  to  the  best  bidder,  its  object  a 
fair  price.  Its  means  competition. 
Any  agreement,  therefore,  to  stifle 
competition,  is  a  fraud  upon  the  prin- 
ciples on  which  the  sale  Is  founded. 
It  not  only  vitiates  the  contract  be- 
tween the  parties,  so  that  they  can 
claim  nothfng  from  each  other,  but 
also  any  purchase  made  under  it, 
their  claims  against  the  vendor  be- 
ing weaker  than  those  against  each 
other — policy  alone  forbrdding  that 
the  last  mentioned  should  be  en- 
forced, but  both  policy  and  justice 
uniting  to  condemn  the  former.  If 
this  be  the  rule  with  regard  to  auc- 
tions Inetltuted  by  private  Individ- 


uals, a  fortiori  should  It  b«  aa  to 
those  public  auctions  instituted  by 
law  for  great  public  purposes;  suiui 
as  execution  sales,  whwe  the  object 
is  to  secure  the  creditor  If  posalble, 
the  satisfaction  of  his  debt,  and  at 
the  same  time  to  obtain  for  the 
debtor  a  fair  price  for  his  property. — 
Men  may  .  .  .  abstain  from  bidding, 
without  incurring  any  legal  censure. 
They  have  a  right  to  abstain  from 
action  .  .  .  but  if  they  do  act,  they 
must  do  it  fairly.  They  cannot  claim 
to  themselves  any  benefit  fcom  a 
sale,  the  first  principles  of  which 
they  have  violated,  fair  competition 
being  the  very  essence  of  an  auction 
sale.  .  .  .  So,  on  the  other  hand,  an 
agreement  not  to  bid.  for  the  purpose 
of  paralyzing  competition,  is  a  fraud 
upon  the  vendor,  and  vitiates  the 
sale — at  least  so  far,  that  no  party 
to  such  nprpcmcnt  can  claim  any  ben- 
efit from  it.  ...  I  think,  also,  that 
the  fraud  Is  of  such  a  character  that 
It  vlttatns  the  sale  at  law."  Smith 
V.  Greenlee,  13  N.  C.  126,  128.  18  AmD 
664. 

[  h  1  Agreement  not  oaxriad  Isfeo 
effect. — Wht^ie  the  members  of  a 
corporRlion  selllnR  Its  land  at  public 
auction  entered  Into  an  agreement 
by  which  any  of  them  might  bid  for 
land  and  take  it  or  not,  as  they 
chose,  but  the  agreement  was  not  car- 
ried into  etteet.  it  was  held  that  the 
sale  was  not  Invalid.  Buckley  V. 
Brlggs.  30  Mo.  462. 

[0]  VnrolMse  ttr  one  not  party  to 
aneeaeait. — The  fact  that  a  com- 
bination has  been  formed  to  prevent 
a  sale  to  others  will  not  affect  a  pur- 
chase by  one  who  is  not  a  party  to 
such  combination.  Case  v.  Dean,  16 
MIcb.  12. 

[d]  qmbMob  for  jur^Whether 
an  agreement  or  combination  existed 
whicn  tended  to  stifle  competition  .Is 
a  question  of  fact  -  for  the  jury. 
Kearney  v.  Taylor,  15  How.  (U.  S.) 
494,  14  L.  ed.  787;  Hunt  v.  Elliott,  80 
Ind.  246,  41  AmR  794;  Pike  v.  Batch, 
38  Me.  302,  61  AmD  248;  Hopkins  v. 
Ensign.  122  N.  T.  144,  25  NE  806,  9 
LRA  781;  Dellsl  v.  Flcarrotta,  76 
Mlac.  488,  136  NTS  658;  Allen  v. 
Stephanes,  18  Tex.  668. 

II.  U.  S. — Kearney  v.  Taylor,  IB 
How.  494,  14  L.  ed.  787:  Piatt  v. 
Oliver,  19  F.  Cas.  No.  11.114,  1  Mo- 
Lean  295. 

Cal.— Jenkins  v.  Frlnk,  80  Cal.  ES8, 
89  AmD  134. 

III.  — swltzer  v.  Shlles,  8  III.  629,  44 
AmD  728. 

Ind. — Hunt  V.  Elliott,  80  Ind.  246, 

41  AmR  794. 

Kv. — Mallon  v.  Buster,  121  Ky,  379, 
89  SW  267,  28  KyL  818,  123  AmSR 
201. 

Md.— Smith  V.  Ullmaa,  68  Md.  188, 

42  AmR  329. 

Mass. — Phippen  v.  Stickney.  3  Mete. 
884. 

Mo. — Wooton  V.  Hlnkle,  20  Mo.  290. 

N.  H. — Bellows  v.  Russell,  20  N.  H. 
427,  51  AmD  288. 

N.  J. — Metropolis  National  Bank  v. 
Sprague,  20  N.  J.  Eq.  169.  * 

N.  T. — Hopkins  V.  Ensign,  122  N. 
T.  144,  26  NE  306.  9  LRA  731:  Marie 
V.  Garrison,  88  N.  T.  14;  Peo.  v. 
Stephens,  71  N.  T.  527;  Bradley  v. 
Klngsley.  48  N.  T.  634. 

NT  C— Satterfleld  v.  Kindley^  144 
N  C.  456.  67  SE  146.  16  LRANS  399, 
12  AnnCaa  1098:  Bailey  v.  Morgan,  44 
N.  C.  862;  Ooode  v.  Hawkins,  IT  N. 
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A  puffer,  in  the  strieteBt  meuiing  of  the  word,  is 
a  person  who,  without  having  any  intention  to  pmv 
chase,  is  employed  by  the  seller  at  an  anetion  to 
raise  the  price  by  fictitious  bids,  thereby  increasii^ 
competition  among  the  bidders,  while  he  himself  is 
secured  from  risk  by  a  secret  understanding  with  the 
seller  that  be  shall  not  be  bound  by  his  bids.*' 

lights  and  liabilities  of  puffer.  Where  a  puffer, 
under  an  agreement  with  the  owner,  runs  up  the 
price  of  the  property,  and  it  is  knocked  down  to 
him,  tbe  owner  is  bound  by  the  sale.*'  A  puffer 
cannot  recover  compensation  for  his  services.'^ 

[(34]    b.  Effect.  There  is  some  diversity  in  the 


decisions  as  to  the  eirevmstaneea  under  wiiieh  pnf- 
Ang  will  invalidate  a  sale  at  auction." 

Englldi  doctrine.  By  the  Eng^iah  common  Itv, 
puffing  was  a  &and  on  the  sale,  which  could  be 
avoided  by  the  buyer.^*  This  mle  was  denied  by  the 
English  court  of  chancery  which  at  first  held  that 
puffing  was  not  a  fraud.*^  Later  the  same  eonit 
modified  this  rule  by  drawing  a  distinction  between 
pufiBng  for  the  purpose  of  preventing  &  sacrifice  of 
property,  and  puffing  for  the  purpose  of  advancing 
the  price.  The  former  purpose  was  held  Intimate; 
the  latter  illegitimate.*"  This  difference  was  ended 
in  1867  by  an  act  of  parliament  which  declared: 


C.  S9S;  Smith  T.  OnanlM,  IS  N.  C. 
126,  18  AmD  664. 

Oh.— Dudley  v.  LltUe,  2  Oh.  60*. 
15  AmD  676. 

Pa. — Smull  V.  Jones,  1  Watts  ft  S, 
128. 

8.  C. — HoImeB  v.  Holmes,  24  8.  C. 
Eki.  61  (holding  that  perBona  may 
lawfully  unite  for  the  purpose  of 
making  a  bid  among  themselves, 
when  neither  la  able  to  purchase,  or 
dealres  to  own,  the  whole  property); 
Martin  v.  Evans,  19  S,  C.  Ea.  868; 
Hamilton  v.  Hamilton,  IB  8.  C.  Oq. 
366,  46  AmD  68. 

Tenn.— MeUlnn  v.  Pblpps.  S  Sneed 
196. 

Tex.— James  v.  Fulcrod,  6  Tex.  B12, 
66  AmD  743. 

Va. — Barnes  v.  Uorrlson,  97  Va. 
272,  84  SB  93. 

W,  Va. — Henderson  v.  Henrle,  61 
W.  Va.  IBS,  66  SE  369,  11  AnnCas 
741. 

See  CanadUn  Pac.  R.  Co.  v.  Qrand 
Trunk  R.  Co.,  14  Ont.  L.  41,  9  OntWR 
168. 

[a]    Jmdielal  stotemeat  of  rule. — 

In  iCearney  v.  Taylor,  IS  How.  (U.  S.) 
494.  620.  14  L.  ed.  787,  Mr.  Justice 
Nelson  stated  the  law  aa  followB:  "It 
Is  true  that  In  every  association 
formed  to  bid  at  the  sale,  and  who 
appoint  one  of  their  number  to  bid  in 
behalf  of  the  company,  there  la  an 
agreement,  express  or  implied,  that 
no  other  member  will  participate  in 
the  bidding;  and  hence.  In  one  sense. 
It  may  be  said  to  have  the  effect  to 
prevent  competition.  But  It  by  no 
means  neeessarily  follows  that  If  the 
asaoctation  had  not  been  formed,  and 
each  member  left  to  bid  on  his  own 
account,  that  the  competition  at  the 
sale  would  be  as  strong  and  efficient 
as  It  would  by  reason  of  the  Joint 
bid  for  the  benefit  and  upon  the  re- 
sponsibility of  all.  The  property  at 
stake  might  be  beyond  the  means  of 
the  Individual,  or  might  absorb  more 
of  them  than  he  woifld  desire  to  in- 
veat  In  the  article,  or  be  of  a  descrip- 
tion that  a  mere  capitalist,  without 
practical  men  as  aBSoclates,  would 
not  wish  to  enonmber  himself  with. 
.  .  .  These  observationa  are  sufllcient 
to  show  that  the  doctrine  which 
would  prohibit  associations  of  indi- 
viduals to  bid  at  the  legal  public 
aalea  of  property,  aa  preventing  com- 

tietitlon,  however  specloua  in  theory, 
9  too  narrow  and  limited  for  the 
practical  business  of  life,  and  would 
oftentimes  lead  inevitably  to  the  evil 
consequencea  it  was  Intended  to 
avoid.  Instead  of  encouraging  com- 
petition, it  would  destroy  It.  And 
sales.  In  many  Inatanoea,  could  be 
effected  only  after  a  sacrifice  of  the 
value,  until  reduced  within  the  reach 
of  the  means  of  the  individual  bld- 
dera.  We  must,  therefore,  look  be- 
yond the  mere  fact  of  an  aaaocla- 
tion  of  persons  formed  for  the  pur- 
pose of  bidding  ...  as  It  may  be  not 
only  unobjectionable,  but  oftentimes 
meritorious.  If  not  necessary,  and  ex- 
amine Into  the  object  and  purposes  of 
it;  and  tf,  upon  sueh  examination.  It 
is  found,  that  the  object  and  pur- 

Eoae  are,  not  to  prevent  competition, 
ut  to  enablo,  or  aa  an  inducement 
to  the  persons  composiiig  It,  to  par- 
ticipate  In   the  biddings,   the  sale 


should  be  ufAeld— otherwlss  If  for 
the  purpose  of  shutting  out  competi- 
tion, and  depressing  the  sale,  so  as 
to  obtain  the  property  at  a  sacrifice. 
B^ach  case  must  depend  upon  its  own 
clrcuniBtances." 

18.  Peck  V.  X^ist.  28  W.  Va.  SS8, 
375.  48  AmR  898. 

[a]  Snt  one  who  bids  at  a  public 
sale,  not  because  of  any  desire  to 
purchase,  but  merely  for  the  pur- 

fiose,  either  In  his  own  Interest  or 
n  that  of  another,  of  running  up  the 
price.  Is  not  a  puffer.  If,  In  case  hla 
bid  is  the  last  and  highest,  he  can  be 
compelled  by  the  person  conducting 
the  sale  to  take  and  pay  for  the  prop- 
erty; and  this  is  ao,  although,  under 
an  arrangement  with  another  or 
others  to  whom  the  proceede  of  the 
sale,  or  a  considerable  portion  there- 
of, will  ultimately  go,  he  will  not  be 
compelled  to  keep  and  pay  for  the 
property.  McHllian  v.  Harris,  110 
Oa.  72.  36  SB  884,  78  AmSR  93.  48 
LRA  346. 

13.  Troughton  v.  Johnston,  3  N.  C. 
328,  i  AmD  626. 

14.  Dealey  v.  East  San  Mateo  Land 
Co..  21  Cal.  A.  39.  130  P  1066:  Walker 
V.  Nightingals,  4  Bro.  P.  C  193,  2 
Reprint  132. 

16.  Bowman  v.  McClenahan,  20 
App.  Dlv.  346,  348,  46  NTS  945  (where 
the  court  said:    ''Upon  authority  this 

auestlon  is  not  entirely  free  from 
oubt"). 

[a]  Ut  Bontai  OaroUna  it  has  been 
held  that  the  employing  of  a  person 
to  bid  on  the  part  of  the  seller  at  a 
public  sate  is  not  illeml;  and  that  the 
purchaser  at  such  sale  will  be  com- 
pelled to  complete  his  purchase,  al- 
though he  had  no  notice  that  such 
person  was  so  employed,  and  al- 
though the  price  by  auch  means 
was  carried  much  beyond  the  real 
value.  Jenkins  v.  Hogg.  7  8.  C.  L. 
821- 

[b]  Xm  Timsss—  (1)  it  has  been 
held  that,  in  order  to  avoid  a  sale 
on  the  ground  of  puffing,  it  must  be 
shown  that  puffers  were  employed 
to  enhance  the  price  and  deceive 
other  bidders,  and  that  they  were  In 
fact  misled  thereby.  Davis  v.  pet- 
way,  8  Head  667,  76  AmD  789.  <2> 
Thus  it  has  been  held  that,  where 
one  was  insolvent  and  unable  to 
comply  with  the  terms  of  sale, 
and  bid  only  to  operate  upon  the 
known  desire  of  the  purchaser  to 
obtain  the  property,  the  purchaser 
was  not  entitled  to  be  relieved. 
Williams  V.  Bradley,  7  Helak.  54. 

[c]  In  Vsxas  it  has  been  held  that 
the  seller  may,  with  the  bona  fide 
Intention  of  preventing  a  sacrifice  of 
hla  property,  where  the  purchaser  la 
not  Induced  thereby  to  bid  more  than 
It  Is  worth,  employ  a  puffer  without 
the  sale  being  thereby  avoided.  The 
queatlon  as  to  whether  such  em- 
ployment la  bona  fide  or  not  le 
one  of  fact  for  the  Jury.  Reynolds 
V.  Dechauma,  24  Tex,  174.  76  AmD 
101. 

16.  Mortimer  v.  Bell,  L.  R.  1  Ch. 
10;  Heatley  v.  Newton,  19  Ch.  D.  326; 
Ollllat  V.  Ollliat,  L.  R.  9  Eq.  60;  Pul- 
ler V.  Abrahams,  8  B.  ft  B.  116,  7  ECL 
636.  129  Reprint  1226;  Crowder  v. 
Austin.  3  Bins.  3S8,  11  ECL  184.  ISO 
Reprint  656,  1  C.  ft  P.  208,  12  "ECL 


531:  Walker  v.  Nightingale.  4  Bra 
P.  a  193,  2  Reprint  132;  Hopkiu  t. 
Tanqueray,  16  c.  B.  130.  80  BCL  lu, 
139  Reprint  369;  Green  v.  BaverstoA, 
14  C.  B.  N.  S.  204,  108  ECL  204,  141 
Reprint  424;  Bezwell  v.  Christie, 
Cowp.  395,  98  Reprint  1160  (leadlnf 
case);  Parfitt  v.  Jepson.  46  L.  J.  C. 
P.  529:  Meadows  v.  Tanner,  6  Hidd. 
34,  66  Reprint  807;  Wheeler  t. 
Collier,  M.  ft  M.  123.  22  BCL  481; 
Thornett  v.  Haines,  16  M.  ft  W.  3tT: 
Robinson  v.  Wall,  2  Phil.  372,  22  Eof 
Ch  872,  41  Reprint  986;  Howard  r. 
Castle.  6  T.  R.  642,  101  Reprint  Ttl; 
Walker  v.  Oascolgne,  13  Vln.  Abr. 
648;  Rex  v.  Marsh,  8  T.  ft  J.  111. 
148  Reprint  1206:  Wright  v.  BenUej, 
46  N.  -  S.  534,  11  DomLR  616;  Jen- 
nings V.  Hart.  10  N.  S.  16;  Re  Alger, 
etc..  Co.,  21  Ont.  440  [app  disoi  1* 
Ont.  A.  ^461. 

17.  Mortimer  v.  Bell.  L.  R.  1  Ch. 
10  (where  it  was  decided  that  » 
seller  could  not  employ  more  puff  en 
than  one,  although  they  were  limited 
to  the  same  price,  unless  he  expresalr 
stipulated  that  he  might) ;  Woodward 
V.  Miller,  2  Coll.  279,  S3  BngCh  SJi, 
63  Reprint  784  (where  a  puffer  «u 
employed  to  bid  real  estate  to  be  sold 
at  auction  up  to  a  certain  price.  At 
the  sale  the  auctioneer  declared  th*t 
"[It]  was  a  bona  fide  sale,  and  U 
there  were  any  puffers  In  the  room  bo 
should  hate  himself."  This  was  re- 
garded as  not  equivalent  to  a  repre- 
sentation that  the  sale  was  to  M 
without  reserve,  and,  although  tb« 
puffer  made  repeated  bids,  the  sal* 
was  specifically  enforced);  Conolly  t. 
Parsons,  8  Ves.  Jr.  626  note.  627  note. 
30  Reprint  1188  (where  Lord  Cbsa- 
cellor  Loughborough  expnaaaA  his 
dlssatlsfaetlon  wim  the  opinion  of 
Lord  Hansfleld,  pronounced  abont 
twenty  years  before.  In  Bexwell 
Christie.  Cowp.  396,  98  Reprint  IIM, 
and  said:  "l  should  wish  It  to  un- 
dergo a  reconsideration;  for  If  It  b 
law.  It  will  reduce  every  thing  to  i 
Dutch  auction,  by  blading  down- 
wards.  I  feel  vast  difficulty  to  com- 
pass the  reasoning,  that  a  person  does 
not  follow  his  own  Judgment,  be- 
cause other  persons  old;  that  tbc 
Judgment  of  one  person  Is  delvdM 
and  Influenced  by  the  bidding  of 
others.  .  .  .  Where  It  is  pnuldy 
known,  that  persons  are  emplored  to 
bid.  It  would  be  very  foolish  in  anT 
one  to  let  himself  be  so  liUluetiooC): 
Braraley  v.  Alt,  t  V«iL  Jr.  3t 
Reprint  1186. 

la,  Flint  V.  Woodin,  9  Hmre  118. 
41  EngCh  618,  88  Reprint  660  (wh«e 
It  was  said:  'TThough  a  pofler  oofbt 
not  to  be  employed  to  screw  up  us 
price,  or  take  advantage  of  tbm  Ig- 
norance of  other  bidders,  yet  m  PIs; 
gressive  bidding  to  a  fixed  or  rwsrsei 
bidding  by  a  person  employed  by  w 
vendor,  without  the  knowledg*  of  w» 
other  bidders,  will  not  BuuiiMarOy  w 
deemed  to  be  taking  an  advantega.** 
their  Ignorance") ;  Smitb  t.  Q»*Wk. 
18  Ves.  Jr.  477.  33  Reprint  18»  <i^Mn 
it  was  said:  ''The  circumstance,  1g* 
a  person  bid  at  an  Auctiea  ondor  tt* 
private  direction  of  the  Venaos*,  tm 


the  purpose  of  preventing  a 
der  a  sum,  spedlBed  as  the  valMk 
no  objection  to  a  apedlle  

ance"). 


For  latsv  oaasa,  asvelopmsato  and  Aaafaa  In  the  law  see  cumulative  Annotations,  sams  tltlerpage  and  not*  a' 
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§§  34-35] 


AUCTIONS  AND  AVCTI0NBEB8 


[6C.J.]  833 


"Whenever  a  sa^e  by  auction  of  land  wonld  be  in- 
valid at  lav  by  Teason  of  the  employmeat  of  a  puf- 
fer, the  same  shall  be  deemed  invalid  in  equity  as 
TeU  as  at  law.'* 

Unitsd  8UtM  doetria*.  In  the  United  States  it 
is  clear,  both  upon  principle  and  the  wevht  of  the 
authorities^  that,  where  a  sale  is  advOTtised  or  stated 
to  be  without  reserve,  there  is  an  implied  guaranty 
that  the  property  is  to  be  sold  to  the  highest  bidder, 
and  each  bidder  has  the  right  to  assume  that  all 
previous  bids  are  genuine,  and  the  seller  in  Bub- 
stance  so  assures  him ;  and  hence  the  secret  employ- 
ment, by  the  seller,  of  puffers  is  equivalent  to  a 
false  representation,  and  renders  the  sale  voidable 
at  the  option  of  the  purchaser,^'  provided  that  he  is 
prejudiced  thereby;^"  that  he  returns,  or  offers  to 


return,  the  property  purchased;^'  and  that  he  is  not 
guilty  of  laches  in  ezereising  his  option;*^  and  it  has 
been  held  tiiat  this  rule  applies,  although  the  price 
was  not  increased  by  the  pufBng.'' 

It  is  competent,  however,  for  a  seller  to  fix  a  mini- 
mum price,  or  to  reserve  to  himself  the  r^t  to  bid, 
or  to  employ  another  to  bid  for  him,  if  he  gives  fair 
notice  of  such  fact.'* 

The  fact  that  one  mistakenly  acts  as  a  puffer 
at  a  sale  does  not  render  the  sale  void  as  to  the 
purchaser  of  the  property,  if  the  auctioneer  and 
the  owner  of  the  property  had  no  knowledge  of  snoh 
person's  conduct.'* 

36]  E.  The  I>«po«it'"  A  deposit  required 
from  a  bidder  is  a  snm  of  money  paid  as  a  guaranty 
for  the  fulfillment  of  the  contract  of  sale;  it  is  not 


19.  V.  &— Teasle  v.  Wllllama,  8 
How.  114,  13  L.  ed.  Piatt  v. 

Oliver,  1»  F.  Cu.  No.  11,114.  1  Mc- 
Lean 296. 

Del.— Miller  v.  Baynard,  2  Houat. 
SSS.  SS  AmD  ISS. 

Oa.— McMUlan  v.  Harrl^  110  Oa. 
72.  S6  SB  »«.  78  AmSK  M,  48  LRA 
>4B. 

III.— Darst  V.  Thomas,  87  111.  222. 

Ind. — Bunts  V.  Cote,  7  Blaokf.  266, 
41  AmD  22S. 

La. — Baham  v.  Bach,  13  La.  287,  33 
AmD  5«1. 

SCO. — Uoncrleff  T.  Ooldsborough.  t 
Harr.  A  U.  28.  1  AmD  407;  WUlIams' 
Case,  3  Bland  186. 

Maas. — Curtis  v.  Asplnwall,  114 
Mass.  187.  19  AmR  3S2. 

Mo. — Springer  v.  Klelnsorge.  83 
Mo.  152:  Wooton  v.  Hlnkle,  20  Mo. 
290. 

N.  H.— Towle  V.  Leavltt.  23  N.  H. 
360.  E5  AmD  195;  Bellows  V.  RuBsell, 
20  X.  H.  427.  51  AmD  238. 

N.  J. — National  Bank  v.  Sprague, 
20  I^.  J.  Eg.  159. 

N.  T.— Mlntum  v.  Main.  7  N.  T. 
220;  Bowman  v.  McClenahan,  20  App. 
Dlv.  8*6,  46  NTS  945;  Fisher  v.  Her- 
sey,  17  Hun  370;  Truat  v.  I>elaplalne, 
3  E.  D.  Smith  219;  Jonea  v.  Caswell, 
3  Johns.  Cas.  29,  2  AmD  134;  Na- 
tional F.  Ina.  Co.  v.  Loomis,  11  Paige 
431. 

K.  C— Whitaker  v.  Bond,  63  N.  C. 
290:  McDowell  V.  SImma.  45  N.  C.  130, 
57  AmD  595;  Bailey  v.  Morgan,  44  N. 
C.  852;  Woods  v.  Hall.  16  N.  C.  41B: 
Morehead  v.  Hunt,  16  N.  C.  SB;  Smith 
V.  Greenlee,  13  N.  C.  126.  18  AmD 
564;  7roughton  v.  Johnston,  3  N.  C. 
498.  S  AmD  S26. 

Oh. — ^Walsh  V.  Barton,  24  Oh.  St. 
28. 

Pa- — ^Flannery  v.  Jonea,  180  Pa. 
338.  » 8  A  856,  57  AmSR  648;  Terkea 
V.  wUaon,  81  Pa.  9;  Staines  V.  Shore. 
IS  Pa.  200.  66  AmD  492;  Pennock'a 
^pp..  14  Pa.  446.  53  AmD  S81  [overr 
Steele  V.  Enimaker,  11  Serg.  &  R. 
161 :  Rafferty  v.  Norrls,  12  Pa.  Super. 
150;  Z>ona1dson  v.  MeRoy,  1  Browne 
146. 

R-  I. — Hartwell  y.  Oumey,  IS  R.  I. 
'8-13  A  113. 

Tenn. — Davis  v.  Petway,  3  Head 
67.  75  AmD  780, 

Va- — Hlnde  V.  Pendleton,  Wythe 
54. 

W.  Va.— Peck  v.  List.  23  W.  Va. 
38.  48  AmR  398. 

ta.J    A  •VnffecV  Ud  wUl  not  avoid 

Mkl*.  but  will  make  It  voidable  at 
tie  election  of  the  purchaser.  Oreg- 
ry  V.  U.  S.  Fidelity,  etc..  Co..  45 
time.  112,  91  NTS  695. 

Cbl  The  aeUar  oaanot  blmsslf 
rola  »  salo,  where  he  has  employed 
le  puffers.    Small  v.  Boudlnot.  9  N. 

E<i,  381;  Troughton  v.  Johnston,  3 
.  C    »28,  2  AmD  626. 

Ic'J  WvMag  not  sutalnable  as  a 
urtom. — ESrldence  la  not  admissible 
I  flliow  that  puffing,  or  flctltloua  bid- 
ni«r.  att  auction  sales  la  and  haa 
»en  customary,  because  a  fraud  can- 
it  legalised  by  custom.  Flan- 
,ry  -v.  Jones,  180  Pa.  838,  36  A  8(6. 

[6  0.  J.-631 


67  AraSR  648.  See  also  Customs  and 
UaagesJ12  Cyc  1063], 

[a]  wtdttac  MmOwsd  hr  vtaom,  la- 
tevsatad  in  pcooMda  oz  sals^The 

rule  that  the  employment  of  puffers 
by  the  owner  of  the  property  sold 
vitiates  the  sale  does  not  apply 
where  the  person  intereated  in  the 
proceeds  of  the  sale  employs  a  third 
person  to  bid  for  the  purpose  of  en- 
hancing the  price.  McMillan  v.  Har- 
ris, 110  Oa.  72,  35  SB  334,  78  AmSR 
93,  48  LRA  345. 

90.  Veaale  v.  Williams,  8  How. 
(U.  S.)  134,  12  L.  ed.  1018;  Locke  v. 
Wllllngham,  99  Oa.  297.  25  SB  693: 
Curtis  V.  Asplnwall,  114  Mass.  187,  19 
AmR  332;  Tomllnson  v.  Savage.  41 
N.  C.  430. 

[a]  Presnmptlon  as  to  effect  of 
WMXLg. — In  casea  where  puffing  la 
practiced  at  an  auction,  the  preaump- 
tlon  that  real  bidders  on  the  same 
property  are  Induenced  and  misled  by 
It  la  very  atrong.  If  not  conclualve. 
The  buyer  therefore  may  avoid  the 
sale,  wtthout  further  proof  that  he 
haa  been  Influenced  and  injured.  If 
there  la  no  evidence  tending  to  con- 
trol or  rebut  auch  presumption.  Cur- 
tis v.  Asplnwall,  114  Mass.  187.  19 
AmR  332. 

ai.  Mlntum  V.  Main,  7  N,  T.  220. 
See  also  Staines  v.  Shore,  16  Pa.  200. 
55  AmD  492  (holding  that,  where  the 
employment  of  a  puffer  has  been  dis- 
covered by  the  purchaser  after  the 
sale.  It  is  his  duty  to  offer  to  return 
the  property  purchased;  but.  If  not 
discovered  until  too  late  to  do  so,  the 

riurchaaer'8  defense  la  good  without 
t).  And  see  McDowell  Simms,  41 
N.  C.  278  (holding  that  the  purchaser 
must  aver  in  his  bill  and  must  show 
that  he  abandoned  the  contract  as 
aoon  as  he  discovered  the  fraud), 

Sfi.  Latham  v.  Morrow,  6  B.  Mon. 
(Ky.)  680  (delay  of  five  years  held 
fatal);  HcDow^  V.  Simms,  46  N.  C. 
130,  57  AmD  696  (delay  of  a  year  held 
fatal);  Backenstosa  v.  Stabler,  33  Pa. 
251,  76  AmD  692;  Staines  v.  Shore,  16 
Pa.  200,  56  AmD  492.  See  alao  Tom- 
llnaon  v.  Savage.  41  N.  C.  480. 

SS.  Rafferty  v.  Norrls,  12  Pa. 
Super.  460  (holding  that  the  employ- 
ment of  a  bidder  at  a  public  sale, 
merely  for  the  purpose  of  raising  the 
price,  vitlatea  the  sale,  although  the 
purchaser  admitted  that  he  did  not 
bid  more  in  consequence  of  the 
puffer's  bid,  and  there  were  bona  fide 
blda  Intervening  between  the  puffer'a 
last  one  and  the  purchaaer'a  flrat  one, 
which  carried  the  price  at  which  the 
property  waa  struck  off  more  than 
one  thousand  dollara  beyond  the  last 
bid  of  the  puffer). 

S4.  U.  S.~Vea»Ie  v.  Williams.  8 
How.  184,  12  L.  ed.  1018. 

DeL — Miller  v.  Baynard,  2  Houat. 
559,  83  AmD  168. 

I^.  H.— Towle  v.  Leavltt.  S3  N.  H. 
360.  65  AmD  196. 

N.  Y.— Haanl  v.  Dunham,  1  N.  Y. 
Super.  666;  Wolfe  V.  Luyster,  1  N.  Y. 
Super.  146. 
Pa. — ^Terkea  v.  WUsoo,  81  Pa.  9. 
Bag. — Crowder  v.  Aaron,  3  Blng. 


368,  11  ECL  184,  130  Reprint  666,  2 
CAP.  208,  12  ECL  631;  Wheeler  v. 
Collier,  M.  ft  M.  123,  22  BCL  487: 
Thomett  V.  Haines,  16  M.  ft  W.  367: 
Howard  v.  CasUe,  6  T.  R  648,  101 
Reprint  748:  Rex  v.  Marsh.  3  Y.  ft  J. 
331,  14S  Reprint  1206. 

[a]  tafmeat  tmA  dkMaasioH  of 
dootxtaM^'There  Is  no  doubt  that 
it  is  competent  for  the  owner  of 
property  who  puts  It  up  at  auction  to 
uae  some  meana  to  protect  his  Inter- 
eata  and  to  aee  that  hia  property  Is 
not  sacrtflced.  It  Is  conceded  that 
he  may  do  this  either  by  Axing  a 
price  below  which  the  property  shall 
not  be  sold,  and  announcing  that  at 
the  sale,  or  by  publicly  reaerving  to 
himself  the  right  to  make  one  or 
more  blda  if  hia  interests  ahall  re- 
quire it.  For  the  owner  to  protect  his 
Interests  in  this  way,  giving  public 
notice  of  the  fact  that  he  has  done 
so,  certainly  does  not  operate  as  a 
fraud  upon  anytK>dy.  for  any  one  who 
begins  to  bid  with  the  knowledge 
that  these  precautiona  have  been 
taken  upon  the  part  of  the  owner, 
doea  BO  with  notice  of  precisely  what 
he  has  to  meet.  But  that  is  a  very 
different  thing  from  giving  private 
instructlona  to  the  auctioneer,  or 
from  privately  procuring  one  to  bid 
upon  the  saje  in  the  interest  of  the 
owner,  who  la  not  to  buy  the  prop- 
erty if  he  ahould  be  the  hlgheat  bid- 
der. The  easence  of  a  aale  at  auc- 
tion la  that  the  property  offered  ahall 
go  to  the  higheat  real  bidder.  When- 
ever it  is  put  up  that  act  conatltutea 
an  offer  on  the  part  of  the  owner, 
through  the  auctioneer  as  hia  agent, 
to  sell  to  the  peraon  who  shall  bid  the 
hlgheat  price  for  It,  and  every  bid 
conatltutea  an  offer  on  the  part  of 
the  would-be  purchaser  to  take  It  at 
the  amount  of  the  bid  If  It  ahall  be 
struck  off  to  him  at  that  aum.  It  la 
well  known  that  bidders  at  auction 
sales  are  Influenced  to  a  considerable 
extent  by  the  number  of  other  bid- 
ders, the  amounts  offered  by  them 
and  the  apiiarent  anxiety  they  show 
to  become  the  owners  of  the  prop- 
erty; and  If  these  conditions  are  af- 
fected by  a  private  arrangement  be- 
tween the  auctioneer  and  the  owner, 
as  the  result  of  which  peraons  who 
were  not  in  reality  Intending  to  buy 
are  allowed  to  appear  as  genuine 
competltora.  It  holda  out  to  those  who 
are  real  bidders  false  Inducements, 
and  makes  falae  representation  a  to 
them  aa  to  the '  dealrablllty  of  the 
property  and  the  demand  for  It.  which 
In  fact  operate  aa  a  fraud  upon  them. 
For  this  reason  it  would  aeem.  upon 
principle,  that  the  private  employ- 
ment of  a  puffer  by  an  owner  at  an 
auction  aale  rendered  the  aale  void, 
and  relieved  the  peraon  to  whom  the 
property  waa  struck  off  from  the 
neceaslty  of  performing  hia  contract." 
Bowman  v.  McClenahan,  20  App.  Dlv. 
346,  347.  46  NY8  946. 

S5.  Locke  v.  Willingham,  89  Chk 
297,  26  SB  693. 

96.  adghta  and  UabOttUs  aa  to  aa> 
posM  seelnfra  91  46,  56.  56,  «1. 
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a  mere  pledge,  but  a  part  payment  of  the  pnrohase 
price."  The  deposit  is  osnsUy  made  payable  to  the 
auctioneer  ^  who,  in  the  absence  <A  facts  which 
imply  that  he  acts  as  the  aj^nt  of  the  vendor  al<me, 
is  the  stakeholder.^'  It  is  his  dnty,  aa  a  stake- 
holder, to  retain  this  money  until,  by  the  comple- 
tion, or  rescission,  of  the  contract  of  sale,  the  party 
to  whom  it  is  due  is  ascertained.""  Neither  party 
can,  without  the  consent  of  the  other,  revoke  his 
authority."^ 

[$  36]  F.  Disturbance  of  Sal«.  Although  a 
person  attending  a  sale  cannot  be  expelled  there- 
from without  proper  motives,'^  an  action  lies 
against  a  bidder  at  a  sale  for  a  disturbance  of  the 
s^e.'* 

[i  37]  O.  Ittdiudon  of  Fiopartar  of  TUid  Por^ 


Where  property  has  beeiv  advertised  u  be- 
longing to  a  ewtain  person,  and  the  property  of 
another  is  sold  along  with  it,  this  fact  afaonld  be 
announced,  as  it  may  amount  to  a  fraud  to  sdl 
property  as  belonging  to  one  person  when  it  reall; 
belongs  to  another.** 

[$38]  H.  Purchase  by  Anctionoer.  Until  the 
fall  of  the  hammer  an  auctioneer  is  the  agrat  o{ 
the  seller  alone,"*  and,  as  such,  he  cannot  act  in- 
consistently  with  the  interest  of  bis  principal  To 
sell  for  one  person  and  to  buy  for  another  are 
inconsistent  acts.  Hence  an  auctioneer  cannot  bid, 
or  be  the  purchaser  of,  or  be  interested  in  the  pur- 
chase of,  the  property  which  he  is  selling,  either 
for  himself,'^  or  for  another."  It  has  b^a  fael^ 
however,  that  an  agency  simply  to  bid  a  partienlu 


S7.  CurtlB  V.  Asplnwall,  114  Mass. 
187,  19  AmR  332;  Thompson  v.  Kelly. 
101  Mass.  291,  3  AmR  353:  Hewlett 
V.  Davis,  3  Edw.  (N.  Y.)  338:  Bleeker 
V.  Graham,  2  Edw.  (N.  T.)  647;  Pal- 
mer V.  Temple,  9  A.  &  E.  BOS,  36  ECL 
275,  112  Reprint  1304.  But  see  Col- 
lins V  Desmaret,  45  La.  Ann.  108.  12 
S  121  (holding  that  the  paying  a 
certain  stipulated  cash  deposit  at  the 
time  of  the  adjudication  at  an  auc- 
tion sale.  Is  not  to  be  construed  as 
the  payment  of  part  of  the  purchase 
price  as  such,  but  as  the  Riving  of 
an  earnest  to  bind  the  bargain  during 
the  time  titles  are  being  prepared), 

[a]  Clwok  la  p«riimt  of  d«po«lt. 
—(1)  The  terms  of  an  auction  sale 
of  land,  calling  simply  for  "a  deposit" 
by  the  purchaser  of  a  stated  amount 
as  earnest  money,  are  compiled  with 
by  the  delivery  of  a  check  satisfac- 
tory to  the  vendor  or  auctioneer. 
White  V.  Dahlqutst  Mfg.  Co.,  179 
Mass.  427,  60  NE  791.  (2)  Where  the 
terms  of  sale  provide  that  the  highest 
bidder  shall  oe  the  purchaser,  and 
that  he  shall  Immediately  pay  a  de- 

Eosit  of  ten  per  cent  of  the  price 
Id,  the  vendor  Is  not  obliged  to  ac- 
cept the  purchaser's  check  for  the 
deposit.    Johnston  v.  Boyes,  [1899] 

2  Ch.  73.  ^  ,„  „ 
as.    Pope   T.   Burrag^  116  Mass. 

282:  Hewlett  v.  Da  via,  S  Edw.  (N.  Y.) 
838 

A,  Herritt  v.  Archer.  163  App. 
DIv.  648.  148  NTS  1008  (rev  82  Misc. 
515.  143  NYS  92B];  Bleeker  v.  Gra- 
ham, 2  Edw.  (N.  Y.)  647;  Deller  v. 
Prickett.  15  Q.  B.  1081,  69  ECL  1081, 
117  Reprint  769;  Gray  v.  Outteridge, 

3  C.  &  P.  40.  14  ECL  440. 

[a]  In  liffTil*1w"fv  an  auctioneer 
who  sella  property  under  an  order  of 
the  court,  and  who  receives  the  price, 
Is  not  a  stakeholder.  He  Is  not 
obliged  to  return  the  purchase  money 
to  the  purchaser,  where  the  latter 
refuses  to  Uke  the  goods.  If  any  one 
claims  the  money.  Lara  v.  Nash,  24 
La.  Ann.  810.  ^  „  ^  , 

30.  McKlernan  v.  Valleau,  23  R.  I. 
501;  Harlngton  v.  Hoggart,  1  B.  & 
Ad.  577,  20  ECL  606,  109  Reprint 
902 ;  Burrough  v.  Skinner.  5  Burr, 
2639.  98  Reprint  387;  Gray  v.  Gut- 
terl(ige.  3  C  &  P.  id.  14  ECL  440; 
Edwards  v.  Hoddlng.  6  Taunt.  815, 
1  ECL  416,  128  Reprint  913. 

UftUllty  to  isUw  for  daposlt  see 
Infra  g  59. 

Bstnxn  of  d«poslt  to  pnroluwor  see 

^"ait  Vllison  V.  Kerr.  86  III.  427. 

32.  Martlneau  v.  Marleau,  9  Rev 
Leg  530. 

38.  Furness  V.  Anderson,  1  PaLJ 
R  324. 

34.  Thomas  v.  Kerr.  3  Bush  (Ky.) 
619,  96  AmD  262  (holding  that  if, 
while  an  auctioneer  is  selflng  goods 
belonging  to  one  man.  another  pro- 
cures him  to  sell  his  goods,  without 
information  as  to  whose  they  are, 
it  Is  such  a  fraud,  both  on  the  auc- 
tioneer and  on  the  bidder,  as  will 
entitle  the  bidder  to  repudiate  the 
sale);  Bexwell  v.  Christie.  Cowp.  896. 


98  Rmrlnt  1160:  Hill  v.  Grar,  1  Stark. 
484.  2  ECL  167:  Coppin  v.  Craig,  7 
Taunt.  248,  S  SCL  846.  12»  Reprint 
97. 

[a]  WlwM  aaotbsc'B  pKopntj  im 
laolndsd  with,  tits  knowlsdff*  aad  oob- 
Mnt  of  all  ooaosriMd,  and  a  note  and 
mortgage  for  the  price  are  executed 
by  the  purchaser  and  accepted  by 
the  original  seller,  title  and  right  of 
possession  passes  to  the  purchaser. 
Brochers  v.  Nickel,  36  Okl.  473.  130  P 
138. 

36.    See  supra  S  10, 

36.  U,  S.— Veazle  v.  Williams,  8 
How.  134,  13  L.  ed.  1018:  MIchoud  v. 
Girod.  4  How.  503.  11  L.  ed.  1076; 
Dupuy  T.  Delaware  Ins.  Co.,  6S  Fed. 
680;  Barker  v.  Marine  Ins.  Co.,  2  F. 
Cas.  No.  092.  2  Maaon  869;  Church  v. 
Marine  Ins.  Co.,  5  F.  Cas.  No.  2.711. 
1  Mason  841. 

Ala. — Dexter  v.  Strobach,  56  Ala. 
233;  Creagh  v.  Savage,  9  Ala.  959: 
Saltmarsh  v.  Beene,  4  Port.  283,  30 
AmD  525. 

Conn. — Mills  v.  QoodBell,  6  Conn, 
475.  IS  AmD  90. 

Ga. — Harrison  v.  HcHsnry,  9  Qa. 
164,  52  AmD  435. 

ill.— Kruae  v.  StefTens.  47  111.  112; 
Mappa  V.  Sharpe,  32  111.  13;  Wlckliff 
v.  Robinson.  18  111.  145;  McConnel  v. 
Gibson,  12  111.  128, 

Iowa. — Eniis  V.  Peck,  45  Iowa  112. 

Ky. — Perkins  v.  Applegate.  85  SW 
723.  27  KyL  522;  Morton  v.  Waring, 
18  B.  Mon.  72;  Smith  v.  Pope.  5  B. 
Mon.  337;  Worland  Klmberlln,  6 
Bush  608.  44  AmD  786;  Stapp  v.  To- 
ler.  3  Bibb  450. 

Hd. — ^Hoffman  Steam  Coat  Co.  v. 
Cumberland  Coal,  etc.,  Co..  16  Hd. 
456,  77  AmD  811;  Isaac  v.  Clarke,  2 
Gill  1:  Mark  Lawrence,  6  Harr.  & 
J.  64. 

Mass. — Curtis  v.  Asplnwall,  114 
Mass.  187,  19  AmR  382;  Arnold  v. 
Brown.  24  Pick.  89,  36  AmD  296: 
Pierce  v.  Benjamin,  14  Pick.  356.  25 
AmD  396;  Copeland  v.  Mercantile  Ins. 
Co.,  6  Pick.  198. 

Miss. — McLeod  v.  Burkhalter,  57 
Miss.  65. 

Mebr. — McKeighan  v.  Hopkins,  19 
Nebr.  S3,  26  NW  614. 

N.  H. — Perktna  v,  Thompson,  8  N. 
H.  144. 

N.  T.— Bush  V.  Halsted.  121  App. 
Dlv.  538,  106  NYS  133;  Trust  v.  Dela- 
plaine,  3  E.  D.  Smith  219;  Gallatian 
v.  Cunningham.  8  Cow.  361. 

N.  C. — Stewart  v.  Rutherford,  49 
N.  C.  483. 

Oh. — Terrlll  v.  Auchauer,  14  Oh.  St. 
SO. 

Pa. — ^Fox  V.  Caah,  11  Pa.  207;  La«- 
arus  V.  Bryaon.  3  Binn.  54. 

R.  I. — Randall  v.  Lautenberger,  16 
R.  I.  158.  13  A  100. 

Tenn. — Chambers  v.  State,  3 
Humphr.  237;  Johnson  v.  Pryor,  5 
Hayw.  243. 

Tex. — Wills  V.  Abbey,  27  Tex.  202. 

Vt. — Downing  v.  Lyford,  57  Vt. 
507;  Chandler  v.  Moulton,  33  Vt.  246: 
Woodbury  v.  Parker.  19  Vt.  863.  47 
AmD  696;  Bale  v.  HUler,  16  Vt  2U. 

Va.— Brock  v.  Rice,  27  Qratt  (68 


Vs.)  812;  Tsel  v.  Yancey,  23  Grttt 
iU  Va.)  691;  Howery  Hetma.  11 
Gratt.  (61  Va.)  1;  Taylor  Strlnser. 
1  Gratt.  (42  Va.)  168. 

W.  Va. — ^HllleuT  t.  Thranpson,  11 
W.  Va.  118. 

Eng. — Mortimer  t.  Bell,  L.  R  1  Ck. 
10;  Icely  v.  Grew,  6  C.  ft  P.  671.  1» 
ECL  632:  Salomons  v.  Pender.  3  H.  k 
C.  639;  Parfltt  v.  Jepson.  46  L.  J.  C 
P.  629;  Whltcomb  v.  Minchln.  5  tUdd. 
91.  66  Reprint  830;  Oliver  v.  Conrt, 
8  Price  127,  146  Reprint  1162;  Kx  p. 
Hughes,  6  Ves.  Jr.  617.  31  Reprint 
1223;  2  Sugden  endors  (14th  Am.  cd) 
687. 

[a]  A  sals  to  one  who  Is  tbs  ho- 
ttonscfa  partnsr  la  aaothsc  boslMM 

Is  valid.  Clarkaon  v.  Noble.  2  U.  C 
Q.  B.  861. 

[b]  WTio  mar  ^vmUob. — A  pur- 
chase by  the  auctioneer  for  bims^it 
at  a  sale  made  by  him  on  behalf  of 
his  principal  Is  not  void,  but  Is  void- 
able by  the  principal.  Third  perrors 
cannot  question  the  sale.  Veasle  v. 
Williams,  28  F.  Cas.  No.  16,90;,  ! 
Story  611. 

[c]  MvUMOom. — (1)  Testimonr  to 
the  effect  that  an  auctioneer  on  oh 
occasion  knocked  down  a  set  of  chiu 

Slates  to  one  who  was  not  ahown  to 
e  a  fictitious  person,  and  that  the 
witness  afterward  took  one  of  thw 

filates  to  the  auctioneer's  house  &nil 
eft  It  there,  is  Insufficient  to  aatbw- 
ixe  his  indictment  for  selling  tte 
plate  to  himself  under  a  ficOtloiu 
name.  Peo.  t.  Ltfldenbom,  23  MiK- 
426,  62  NYS  101,  18  N.  Y.  Or.  IJi 
<2)  Evidence  showing  that  an  sse- 
tloneer  was  In  the  habit  of  atriktiK 
off  goods  to  a  flctitloua  name,  repre- 
senting himself,  is  not  proof  that 
sold  a  china  plate  to  himseU  under  » 
flctltlouB  name,  at  public  aoctkn. 
Peo.  v.  LIndenborn.  supra. 

8T.  Ga. — Macon  v.  Huff,  SO  Gl 
221;  Flury  v.  Grimes.  52  Ga.  311: 
Carr  v.  Houser,  46  Ga.  477;  HarriSDa 
V.  McHenry,  9  Ga.  1«4,  62  AmD  4ii- 
Ky.— Perkins  v.  Applei^te,  •&  ST 
723.  27  KyL  622. 

Me.— Knight  v.  Herrln.  48  Me.  5tt 
N.  T. — Campbell  v.  Swan,  48  B«xli. 
109  (holding  that  an  auctioneer  ai  ^ 
sale  of  mortgaged  property  canr* 
bid  in  the  property  for  the  mongMgn 
who  is  not  present  at  the  tiro*  of  tAt 
aale). 

N.  C— Robinson  v.  Clark.  5!  N.  C 
562,  78  AmD  265;  McLeod  V.  HcCa:^ 
48  N.  C.  87. 

R.  I. — Randall  v.  Lautenbe^er.  11 
R.  L  158,  13  A  100. 

W.  Va. — Hllleary  v.  Thompsm,  11 
W,  Va.  113. 


[a]    Anotloassr     acttag  sffataM 

Sriuolpal, — "Where  the  vendor  .  ■■ 
oes  not  know  that  his  agent  ItM 
auctioneer]  Is  acting  for  aaoOxt. 
there  seems  to  be  no  room  for  4oB=t 
that,  upon  learning  the  fact,  ha  mv 
disavow  the  sale  when  It  is  songnt  » 
be'  enforced.  But  It  may  be  vev^ 
that,  aa  no  one  fnoreaaed  At  bM  m 
the  purchaser,  no  harm  was  vmm  n 
the  defendant.  This  la  net  ft  m~ 
clent  answer.  The  conduct  of  an  ai 


Tor  i«tw  oaitg,  4anaopBWSto  and  ckaafaa  In  the  law  aea  eomulatlTo  Annotationa,  same  tijO%  pace  and  nets  i 
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sum  for  a  puzehaBer  ia  not  Becessarily  inoonBiBtent 
with  any  duty  of  the  aactioneer,  and  does  not  en- 
able any  one  to  avoid  the  sale.'" 

[f  39]  L  Sals  by  Unlicensed  Auctioneer.  A 
sale  at  auction  made  by  a  person  not  licensed  is 
good,  even  though  the  act  of  sdling  snbjecta  the 
anctioneer  to  a  penalty.'* 

[$40]  J.  Bale  of  Several  Lots.  There  is  a  con- 
flict between  the  English  and  the  American  anthori- 
ties  upon  the  question  whether,  when  the  same 
bidder  becomes  the  purchaser  of  two  or  more  lots 
of  property,  each  purchase  eonstitntes  an  entire 
contract. 

In  England  the  general  rule  is  that  each  bid, 
when  accepted,  constitutes  an  entire  contract.**  If, 
however,  several  lots  of  goods  are  knocked  down 
to  one  bidder,  or  are  afterward  treated  as  having 


been  knocked  down  to  him  for  one  sum,*^  or  if  the 
lots  are  so  related  that  the  possession  of  all  is 
necessary  to  the  enjoyment  of  each/'  they  together 
constitute  one  contract. 

In  the  United  States  it  haa  been  held  that  the 
purchase  of  several  lots  of  property  by  the  same 
purchaser  constitutes  but  one  entire  contract;*'  and 
it  wiil  make  no  difference  if  the  sale  continues 
several  days,  and  the  bids  are  made  on  different 
days.**  But  on  the  other  hand  it  has  been  held 
that  if  several  lots  are  put  up  separately,  and  are 
separately  struck  off  to  the  same  purchaser,  and 
on  each  occasion  the  auctioneer  writes  down  the 
name  of  the  purchaser,  there  is  in  point  of  law  a 
distinct  and  independent  contract  as  to  each  lot, 
although  the  purchaser  afterward  signs  one  memo- 
randum that  he  has  bought  the  several  lots.** 


V.  KIGHTS  AKD  LIABILITIES  OF  BUTER  AND  SELLER 


[f  41]  A  When  Title  Passes.  Under  a  sale 
without  conditions  the  rule  is  that  the  title  passes 
to  the  bidder  when  the  property  is  knocked  down 
to  him.**  A  different  role  prevails,  however,  where 
the  sale  is  imposed  with  terms  or  conditions.  In 
sneh  ease  the  title  does  not  pass  until  there  has 
been  a  compliance  with  the  terms  or  conditions,*^ 


or  until  they  have  been  waived.** 

Time  of  completion.  It  is  nsual  to  provide  in 
the  conditions  of  sale  a  time  for  the  completion  of 
the  purchase,  in  which  case  time  will  be  of  the 
essence  of  the  contract  where  the  parties  intended  it 
to  be  so.** 

Property  after  sale.  As  a  general  rule  the  prop- 


'  tlon  sale  is  so  completely  In  the 
hands  of  an  auctioneer  that  it  Is  an 
easy  thins  for  him  to  strike  ofT  prop- 
erty BCCOrdlnK  to  his  Interest,  e^'en 
though,  by  further  urging,  other  bids 
ml^ht  be  made.  It  is  not  enough  to 
Bay  to  the  seller,  Tou  cannot  prove 
that  I  conld  get  more.'  There  must 
be  no  room  for  temptation  and  the 
hazard  of  abuse."  Randall  v.  Lauten- 
berger.  16  R.  I.  168,  161,  IS  A  100. 

•8.  Richards  v.  Holmes,  IS  How. 
<1T.  8.)  148,  18  I.,  ed.  304  (holding 
Uiat  such  an  agency  amounts  to  no 
more  than  the  reception  from  the 
purchaser  before  the  auction  of  a 
Did  which  is  to  be  treated  bb  If  made 
there  tar  the  purchaser  himself).  See 
also  Flimnery  Jones,  180  Pa.  SS8, 
S6  A  866,  57  AmSR  648  (holding  that 
an  auctioneer  may  bid  for  a  third 
person  who  employs  him,  but  not  for 
the  owner).  But  see  Randall  v. 
lAutenberger.  16  R.  I.  158,  13  A  100 
<holdlng  that  If,  without  the  aeUer;a 
assent,  the  auctioneer  makes  a  bid 
for  a  purchaser,  his  conduct  la  fraud- 
ulent, and  the  sale  Is  not  enforcMble 
by  the  purchaser). 

38.  Learned  v.  Geer,  1S9  Mass.  61. 
S9  NB  215:  Winiston  v.  Morse.  10 
Ketc.  (Maes.)  17;  Robinson  v.  Qreen. 
8  Mete  (Mass.)  159;  Bogart  y. 
CRe^n.  1  E.  D.  Smith  (N.  T.)  590; 
Van  Praag  v.  Weinberg,  68  Misc.  324, 
825,  117  NTS  223  [<1"0L 
Sweeney  v.  Brow,  35  R.  I.  227.  233, 
SB  A  115,  AnndaslSlSC  1076  [clt 
Cyc]. 

[a]  A  note  given  for  goods 
bought  at  auction  Is  valid,  although 
the  auctioneer  sold  without  the  li- 
cense required  by  statute.  Gunnaid- 
son  V.  Nyhus,  27  Minn.  440,  8  NW 
147. 

UsMiae  of  BMtiOBMn  see  aupra 
Sf  4—8 

40.  Roots  V.  Dormer,  4  B.  &  Ad. 
77.  24  ECL  43,  110  Reprint  884;  John- 
ffon  V.  Johnson.  3  B.  &  P.  162,  127  Re- 

Srint  89;  -WatUng  v.  Horwood,  12  Jur. 
8:  James  v.  Shore.  1  Stark.  426,  2 
SCIi  165;  Emmerson  v.  Heelis,  2 
Taunt.  88,  127  Reprint  989. 

41.  Baldey  v.  Parker,  2  B.  &  C. 
37,  6  ECL  26,  107  Reprint  297;  Dykes 
V.  Blake.  4  BIng.  K.  Cas.  463,  33  SCL. 
SO*,  132  Reprint  866;  Franklyn  v. 
X^mond,  4  a  B.  637,  56  ECL  637,  136 
Reprint  658.  _ 

42.  Chambers  V.  Grifflths,  I  Bsp. 
160;  Gibson  v.  Spurrier,  2  Peake  N. 

r».  49. 

48.   Jenness  v.  Wendell.  61  N.  H. 


63,  12  AmR  48  [commenting  on  Mes- 
ser  V.  Woodman,  22  N.  H.  172,  S3 
AmD  241]:  Mills  v.  Hunt,  20  Wend. 
(N.  T.)  431  [aff  17  Wend.  8333; 
Tompkins  v.  Haas,  2  Pa.  74;  Coffman 
v.  Hampton,  2  Watts  &  S.  (PaJ  377, 
37  AmP  511.  Compare  Van  Etpa  v. 
Sehenectedy,  18  Johna   (N.  T.)  486, 

7  AmD  330  (holding  that,  where  land 
Is  sold  at  auction  in  separate  lots, 
and  several  of  the  lots  are  purchased 
by  one  person,  It  Is  not  an  entire  con- 
tract, and  if  the  vendor  cannot  give 
a  title  as  to  all  the  Iota,  the  vendee 
cannot  rescind  the  contract  in  toto, 
but  must  take  a  conveyanc*  for  such 
of  the  lots  as  the  vendor  !■  author- 
ized to  convey). 

44.  Jenness  t.  Wendell,  61  N.  H. 
63,  12  AmR  48. 

40.  Wells  V.  Day,  124  Mass.  38; 
Robinson  v.  Green,  8  Mete.  (Mass.) 
169 ;  McManus  v.  Gregory,  94  Mo. 
S70.  7  BW  423  [aff  16  Mo.  A. 
2761. 

4t.  D.  C—V.  a.  T.  Meyer,  37  App. 
288  (no  title  passea  until  bid  is  ac- 

*^fn*— Lucas  V.  Wallace,  42  111.  A. 
172. 

La.^Etta  Ointnteting  Co.  Brun- 
Ing,  134  La.  48,  63  8  61*.  See  also 
Municipality  No.  1  t.  CordevloUe.  19 
La.  236;  Canal  Bank  v.  Gopeland.  6 

La.  543. 

Mich. — Noah  V.  Pierce,  85  Mich. 
70,  48  NW  277. 

N.  H. — Jenness  v.  Wendell.  51  N. 
H.  63,  12  AmR  48. 

R.  I. — Smith  V.  Hurley,  29  B.  I. 
489,  500,  72  A  705  [clt  Cyc). 

Que. — Duchene  v.  Collins,  17  Que. 
Super.  136  (holding  that  at  a  Judicial 
sale  of  chattels  by  auction  knocking 
them  down  to  a  person  makes  him  the 
owner,  even  though  he  does  not  pay 
the  price  Immediately). 

Whwn  title  p«M»s  at  Mle  reMnlly 
see  Sales  [36  Cyc  281  et  saql. 

[a]  uadsv  ft  aal*  for  oash  down 
the  title  paasea  on  the  fall  of  tbe 
hammer.  Clhrk  v.  arertay,  62  N.  H. 
894. 

47.    Del. — Williams   v.  Connoway. 

8  Del.  63. 

Ind. — Morgan  v.  East.  126  Ind.  42, 
25  NE  867,  9  LRA  568. 

La. — Erath  t.  Dorvllle,  Mann.  Un- 
rep.  C^s.  365  (boldlntf  that  the  buyer 
at  an  auction  aale  does  not  become 
the  owner,  nor  Is  he  entitled  to  pos- 
session against  the  will  of  the  seller, 
until  he  has  complied  with  the  terms 
Qf  sale.    If  the  buyer  to  all  appear- 


ance takes  time  to  deliberate  whether 
he  will  comply  with  the  terms  or 
repudiate  the  adjudication,  he  cannot 
claim  rent  from  his  vendor  from  the 
time  of  adjudication  for  the  use  and 
occupancy  during  the  period  of  hia 
deliberation).  See  also  Masoue  v. 
Case,  18  La.  Ann.  31. 

Mo.— Matthewa  v.  McElroy,  78  Mo. 
202. 

N.  H.— dark  t.  Greeley,  61  N.  H. 

804. 

Pa. — Mitchell  v.  Zimmerman,  109 
Pa.  188,  68  AmR  716-  Mervlne  v. 
Arndt,  33  Pa.  Super.  333;  Brown  v. 
Reber,  80  Pa.  Super.  114. 

[a]  Tha  adjndloaUoa  of  zaal 
Mtata  wUl  b*  sufBoiaBt  tlUa  If  the 
buyer  haa  complied,  or  has  offered 
In  a  proper  way  to  comply,  with  the 
terms  of  the  sale^,  and  the  recording 
of  such  adjudication,  where  suon 
compliance  has  been  made  or  offered, 
protects  the  buyer  against  any  sub- 
sequent disposition  of  the  property 
bv  the  seller.  Brath  v.  DorviUe, 
Mann.  Unrep.  Caa.  (La.)  866:  Camp- 
bell T.  Eno.  81  Que.  Super.  147  (hold- 
ing that  the  sale  by  auction  of  an 
immovable  la  rorapletad  by  adjudica- 
tion to  the  hlKhest  bidder  and  the 
entry  of  bis  name  In  the  aale  book 
by  the  auctioneer,  and  upon  the  pur- 
chaaer'a  complying  with  the  condi- 
tions of  the  sale  and  paying  the 
amount  of  hla  bid.  the  seller  is  bound 
to  give  him  a  valid  tlUe  to  the  Im- 
movable sold). 

[b]  OoBtraot  Mieoatovy^Where  a 
piece  of  personal  property  is  put  up 
at  auction  and  knocked  down  to  a 
bidder,  and  the  terms  of  the  sale  are 
cash  or  a  note  with  approved  se- 
curity, and  it  appears  that  no  cash 
or  note  was  given,  and  that  no  ac- 
tual delivery  or  tender  of  the  article 
was  made,  the  contract  Is  executory 
and  not  a  sale,  and  no  action  can  be 
maintained  against  the  bidder  for  the 
price,  Mervlne  v.  Arndt,  33  Pa.  Su- 
per. 888. 

4S.  Burt  V.  Kennedy.  3  Pennyp. 
(Pa.)  238  (holding  that,  where  the 
seller  delivers  an  article  to  the  pur- 
chaser, or  suffers  him  to  take  pos- 
session of  it  voluntarily  and  without 
requiring  a  compliance  with  the  pub- 
Ilaned  terms  of  the  sale,  such  deliv- 
ery is  a  waiver  of  the  conditions  and 
passes  a  good  title). 

49.  Sli%  V.  Emery,  184  Masa.  22,  67 
NE  668  (holding  that  the  terms  of  an 


auction  sale  of  real  estate  requiring 
highest  bidder  to  deposit  with 
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erty  is  at  the  risk  of  the  purchaser  from  the  time 
of  sale,  and  hence  should  be  insured  by  him.*^^ 

Payment.  Where  there  has  been  no  agreement 
as  to  credit,  a  cash  sale  is  generally  presumed,*^ 
and  if  there  has  been  no  actual  delivery  the  title 
will  not  pass  to  the  purchaser,  and  he  will  not  be 
entitled  to  possession  until  the  amount  of  his  bid 
is  paid  or  tendered,"'  or,  if  the  sale  is  on  credit, 
until  he  delivers  or  tenders  such  a  note  or  obliga- 
tion as  the  terms  of  the  sale  require." 

[$42]  B.  Lien  of  Seller.  A  seller  has  a  lien 
on  the  property  sold  for  the  amount  of  the 
bid." 

[$43]  0.  Pnrcbase  by  Agent  for  Undisclosed 
FtincipaL    Where  one  bids  for  another,  but  does 


not  disclose  the  name  of  his  principal  either  to  the 
owner  or  to  the  auctioneer,  he  is  personally  liable  as 
parchaser."'  But  where  a  person  successfully  bids 
on  an  article,  and  immediately  informs  the  auc- 
tioneer's clerk  that  he  had  bid  on  the  article  for 
a  principal  whom  he  names,  and  directs  the  cleric 
to  charge  the  article  to  the  principal  named,  and 
the  clerk  does  so,  the  bidder  cannot  subsequently 
be  held  personally  liable  for  the  price  of  the  ai^ 
tiele.w 

[$44]  D.  Rescission  of  Oontract;  Damages— L 
By  Buyer."  As  a  general  rule,  where  there  has 
been  fraud  on  the  part  of  the  auctioneer,*"  or  f^se 
representation  by  the  seller  or  the  auctioneer  of  a 
material  f  act,*"  or  a  failure  of  the  seller  to  give  good 


the  auctioneer  a  certain  sum  as  soon 
as  the  property  1b  struck  off,  and 
fflvlnr  the  purchaser  thirty  days  to 
examine  title  and  make  arransementB 
to  take  the  deed,  and  providing  that 
he  must  not  only  call  for  the  same 
within  thirty  days  at  the  oHlce  of  the 
auctioneer,  ''but  must  be  prepared  to 
take  it  as  welt,  and  pay  the  balance 
of  the  purchase  money,"  require  the 
purchaser  to  call  at  the  office  of  the 
auctioneer  for  the  deed  within  thirty 
days,  and  to  be  at  the  time  prepared 
to  take  and  pay  for  it);  Crawford  v. 
TooEood,  13  Ch.  D.  163;  Patrick  v. 
Milner,  2  C.  P.  D.  342. 

SA  Kinar  V.  Preston,  11  La.  Ann. 
95;  Rayner  v.  Preston,  18  Ch.  D.  1. 

[a]  Btmi  If  tit*  hnyer  bad  oom* 
pli«d  with  the  terms,  and  had  put  the 
seller  in  default  for  failure  to  deliver 
possession  and  to  sisn  the  act  of  sale, 
and  the  buildings  are  burnt,  and  it 
was  not  in  human  power  to  prevent 
their  destruction,  the  loss  would  be 
that  of  the  buyer.  Brath  v.  Dorvllle, 
Mann.  Unrep.  Cas.  (La.)  865. 

Bl.  Hand  v.  Matthews.  20B  Pa.  149, 
67  A  861. 

58.  Kan. — Jennings  Weat,  40 
Kan.  872.  19  P  8«3. 

La. — Hasoue  v.  Can,  IS  La.  Aim. 
31. 

N,  T. — Daly  v.  Crawford.  72  Misc. 
272,  131  NTS  220  (holding  that  a 
purchaser  of  goods  at  auction,  to  be 
paid  for  In  cash  or  on  approved 
notes,  no  goods  to  be  removed  until 
settled  for,  cannot  pursue  to  recover 
the  goods  until  he  has  either  paid 
for  them  In  cash  or  tendered  a  note 
which  the  latter  is  bound  to  accept). 

Pa.— Hand  v.  Matthews,  208  Pa. 
149.  67  A  361;  Hueston  v.  Heybum, 

66  Pa.  Super.  499. 

Ont. — ^Wakefield  v.  Oorrle,  6  U.  C. 
Q.  B.  169. 

[a]  Snfloleaor  of  oompllaae*^ 
(1)  Plaintiff  purchased  real  estate  at 
auction  under  a  stipulation  which 
required  him  to  call  at  the  office  of 
the  auctioneer  for  the  deed  within 
thirty  days,  prepared  to  take  and  pay 
for  it  The  purchaser  was  a  per- 
sistent bidder,  and  when  finally  ac- 
cepted was  anxious  that  the  time 
within  which  a  note  for  the  purchase 
price  should  be  paid  should  be  ten 
days  Instead  of  three,  so  that  he 
could  meet  It.  Shortly  after  the  sale 
he  employed  an  attorney  to  examine 
the  title.  He  testlfled  that  three  days 
after  the  sale  he  requested  the  auc- 
tioneer to  prepare  the  deed  Immedi- 
ately, saying  that  he  would  call  for 
it  in  a  few  days;  that  eight  days 
after  the  sate  he  and  his  attorney  and 
clerks  went  to  the  auctioneer's  office, 
and  the  attorney  demanded  the  deed, 
stating,  "Here  is  your  money."  The 
attorney  had  telephoned  ahead  that 
he  and  plaintiff  would  call  for  the 
deed.  The  deed  was  not  delivered. 
In  an  action  for  damages  the  evi- 
dence warranted  a  finding  that  plain- 
tiff was  prepared  to  pay  the  purchase 
money  at  the  time  of  calling  for  the 
deed,    Strk  v.  Emery,  184  Mass.  22, 

67  NB  668.  (2)  Where  the  terms  of 
an  auction  sale  provided  that  all 
sums  of  tei]  dollars  and  under  should 


be  "cash  on  day  of  sale,"  and  "on 
sums  over  that  amount,  a  credit  of 
eleven  months  will  be  given  on  notes 
.  .  .  with  approved  security,"  It  was 
optional  with  a  purchaser  of  prop- 
erty exceeding  ten  dollars  In  Talus 
either  to  pay  cash  or  take  a  credit 
of  eleven  months,  and  a  tender  of 
cash  Instead  of  a  note  was  good. 
Oruell  V.  Clark,  20  Del.  tZl.  54  A  9S&. 

[bl  totwwb— (1>  An  adjudlcatee 
at  public  auction  who  has  been  con- 
demned to  comply  with  the  terms  of 
the  adjudication  must  pay  Interest 
on  the  credit  portion  of  the  price, 
represented  by  his  notes.  Tobln  v. 
CKelly,  117  La.  768.  42  S  268.  (2) 
The  right  to  suspend  payment  of  the 
price  of  property  sold  at  auction.  In 
case  of  threatened  eviction,  does  not 
necessarily  imply  a  forfeiture  of  any 
part  of  the  debt,  and  the  purchaser 
must  either  deposit  the  amount  of 
his  purchase  or  pay  Interest  thereon. 
Tobln  V.  CKelly,  supra. 

[c]  Wamarty  aftT  sale  without 
ooufdwratloii^— Where  a  person  pur- 
chases a  cow  at  a  public  auction  and 
delivers  his  check  to  the  sales  clerk, 
which  is  accepted  as  payment,  and 
the  cow  Is  separated  from  the  other 
cattle  and  earmarked,  title  passes  to 
the  purchaser,  so  that  a  subsequent 
warranty  made  by  the  owner  to  the 
purchaser  that  the  cow  Is  sound  Is 
without  consideration.  Hueston  v. 
Heybum,  65  Pa.  Super.  499. 

63.  Walnscott  v.  Smith.  68  Ind. 
312  (holding  that,  where  a  chattel  Is 
offered  for  sale  on  a  credit  of  six 
months,  the  purchaser  being  required 
to  execute  fats  note,  with  Interest, 
and  such  chattel  la  bid  for  at  a  cer- 
tain price,  the  purchaser  Is  not  en- 
titled to  the  possession  thereof  until 
he  tendern  to  the  owner  such  a  note 
as  the  terms  of  the  sale  require,  or 
a  sum  of  money  equal  to  the  princi- 
pal and  Interest  which  would  b«  due 
upon  the  note  at  maturity);  Daly  v. 
Crawford.  72  Misc.  S72,  ISl  NTS  ^20. 
See  also  Infra  I  47. 

84.  Lucas  v.  Wallace,  42  111.  A, 
172, 

6B.  Covert  v.  Bethel.  10  Ky.  Op. 
60  (holding  that,  where  a  sale  of 
personal  property  Is  public  and  the 
competition  unrestrained,  the  knowl- 
edge of  the  party  selling  the  prop- 
erty that  the  purchaser  Intends  to 
hold  it  for  another,  and  to  protect  It 
from  his  creditors,  will  not  enable 
the  purchaser  to  avoid  payment  of 
his  note  executed  for  the  purchase 
price  of  such  property);  McComb  v, 
Wright,  4  Johns.  Ch.  (N.  T,)  669.  See 
also  generally  Agency  i  60S. 

fa]  Daty  to  dlaoloss  pMiudpalir — 
A  person  bidding  at  an  auction  as  the 
agent  of  another  need  not  disclose 
to  other  bidders  the  name  of  the  per- 
son for  whom  he  is  bidding,  unless 
the  person  for  whom  he  acts  Is  the 
vendor.  National  P.  Ins.  Co.  v. 
Loomls.  11  Palgs  (N.  T.)  481. 

56.  Johnson  T,  Putnam,  S4  Pa. 
Super.  281. 

57.  BMWdMlon  becawM  of  tke  em- 
plonnsttt  of  pnffars  see  supra  t  34. 

tuA%  to  raooTsr  baok  daposlt  on 
rescission  see  Infra  I  46, 


ohnston  v.  Eason,  38  N.  C 
Pope  T.  Davenport.  62  Tex. 


Bffaet  of  auMffultr  Ik  oatalofw 

or  particulars  of  sale  see  supra  |  23. 

Mlsd— ctr^tlOB  la  oatatonw  or  par> 
ticalan  of  sal*  aa  gttmaOm  for  avoid* 
lB(  ooKtraet  see  supra  S  22. 

Be.  U.  S. — Fairfax  v,  Hopkins,  8 
F.  Cas.  No.  4.614.  2  Cranch  C.  C.  134. 

Ky. — ^Uyera  v.  Sanders.  7  Dana  506. 

nT  C.~Ji 
330, 

Tea 
206. 

Va.— Brock  v.  Rice,  27  Gratt.  (M 
Va.)  812. 

69.  Conn. — Stevens  v.  Glddlngs.  45 
Conn,  607  (false  representations  as 
to  the  quantity  of  land). 

Ky. — Miller  v.  Gorham.  10  Ky.  Op. 
191;  Hoadly  v.  Vandergrlft.  7  Ky.  Op.^ 
86  (holding  that,  where  the  auction- 
eer makes  representations  aa  to  the 
title  or  character  of  the  goods  sold 
and  thereby  Induces  one  to  purchase 
on  the  faith  of  such  representations, 
the  principal  Is  responsible  for  any 
Injury  resulting  therefrom  to  the 
purchaser). 

La. — Nick  v.  Bautovlch,  119  La. 
1039,  44  S  880  (holding  that,  where 
a  plan  by  which  a  city  lot  was  sold 
at  public  auction  was  so  inaccurate 
as  to  the  boundaries  that  It  repre- 
sented the  area  as  much  greater  than 
It  was  and  the  adjudlcatee  was  mis- 
led by  the  plan,  the  sale  may  be 
canceled  on  the  ground  of  error  as 
(o  the  thing  Intended  to  be  pur- 
chased). 

Mass. — Roberts  v.  French.  163 
Masa  60.  26  NB  416.  26  AmSR  €11. 
10  LRA  666  (false  representatlona  as 

to  the  quantity  of  land). 

N.  T.— King  v.  Knapp,  69  N.  T. 
462. 

N.  C— Woods  V.  Hall,  16  N.  C.  415 
(false  representations  that  the  land 
had  a  never  falling  spring). 

Oh. — Pueh  V.  (^esseldlne.  11  Oh. 
109,  87  Amb  414. 

Pa.— McCall  v,  Davis.  56  Pa.  431. 
94  AmD  92.  Compare  Wallace  v. 
Huasey,  63  Pa.  24. 

Vt.— Bailey  v.  Manley,  77  Vt.  1S7. 
69  A  200  (holding  that,  where  an  auc- 
tioneer, during  a  sale,  announced 
that  "everything  should  be  aa  repre- 
sented or  no  sale"  and  no  sped  lie 
article  was  excepted.  It  applied  to 
the  sale  of  a  mare  represented  to  be 
sound). 

[a]  lUatake  as  to  pronarty  jmr- 
nhiasfl — ^A  bidder  at  a  sale  of  land 
who.  because  of  misleading  state- 
ments of  the  auctioneer,  bids  for  one 
lot,  believing  that  he  is  bidding  for 
a  different  one.  Is  not  bound  by  the 
purchase.  Clay  v.  Kagelmacher.  98 
Oa.  149.  26  SE  493.  See  also  Sheldon 
V.  Capron.  3  R.  I.  171. 

[bj  S«Uex*B  knowlsdffs  of  repzv- 
ssntatlons, — Where  a  seller  or  the 
auctioneer  makes  statements  regaxd- 
Ing  essential  particulars  which  prove 
to  be  un  true,  specific  perf ormanca 
may  not  be  enforced,  even  if  the 
seller  did  not  know  that  the  represeo- 
tatlons  were  untrue.  Black  v.  Wal- 
ton, 32  Ark.  321.  Compare  Korbel  v. 
Skocpol,  70  Nebr.  45,  96  NW  1»SJ 
(holding  that.  In  an  action  to  recovw 
the  price  paid  for  a  horse  on  tte 
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title,***  the  btqrer  may  be  relieved  of  his  pnrobaae 
and  is  entitled  to  have  the  contraot  o£  sale  set 
aside,  no! ess  he  had  knowledge  of  the  true  state 
of  facts  and  vas  not  misled  by  the  zepresenta- 
tion,*^  or  luiless  he  was  ignorant  of  them  and 
beuee  did  not  rely  upon  them  in  making  bis  pur- 
ehase.**  And  where  the  purchaser  has  complied 
with  the  tenns  of  the  sale,  but  the  seller  fails  to 
comply  on  his  part,  as  by  failing  to  deliver  the 
property,  the  purchaser  is  entitled  to  recover  what- 
ever damages  he  may  have  sustained  thereby.'^ 
Statements  of  opinion  or  in  praise  of  property 

ground  of  false  reprMentattons.  at 
an  auction  sale,  an  instruction  that, 
if  defendant  did  not  make  the  repre- 
sentations charged,  the  Jury  should 
disregard  the  statements  made  by 
the  auctioneer,  unless  they  were  made 
with  the  knowledge  of  defendant  or 
by  his  direction,  was  proper):  Blai- 
berg  V.  Keeves,  11906]  2  Ch.  176. 

[c]  Where  property  sold  Is  of  no 
vain*  on  account  of  unsoundness  at 
the  time  of  the  sale,  there  Is  a  total 
failure  of  consideration  which  exon- 
erates the  purchaser  from  liability. 
Autlck  V.  Edwards,  8  Ky.  Op.  606. 

80.  Bodln  V.  McCloskey.  11  La. 
Ann.  46;  Preret  v.  Meux,  9  Rob.  (La.) 
414;  Gormley  v.  Kyle.  137  Mass.  189 
(holding  that  a  buyer  of  land  at  a 
sale  by  auction  Is  not  bound  to  pa>- 
the  purchase  money,  (o  accept  the 
deed  tendered,  and  to  leave  the  seller 
to  clear  up  defects  in  the  title  after- 
ward  with  the  aid  of  the  purchase 
money):  Harris  v.  Elliott.  (Mass.) 
1  Dane  Abr.  302  (holding  that,  where 
a  purchaser  at  auction  of  an  equity 
of  redemption  bids  upon  the  condi- 
tion that  the  wife's  right  of  dower 
In  the  estate  Is  released,  if  it  Is  not 
released  the  purchaser  Is  not  bound, 
although  he  could  know  by  examin- 
ing the  registry  of  deeds  whether  It 
is  released  or  not);  Mayer  v.  Adri- 
an, 77  N.  C.  83.  See  also  Averett  v, 
L.lpscoml>e.  76  Va.  404  (where  It  ap- 
peared that  the  terms  of  sale  pro- 
vided that.  If  the  purchaser,  on  ax- 
amlnation,  was  not  satisfied  with  the 
title,  he  need  not  take  the  property, 
and  It  was  held  that,  if  the  purchaser, 
fn  good  faith,  was  not  satisfied  with 
the  title,  he  was  not  oompelled  to 
take  the  property,  although  the  court 
of  appeals  pronounced  the  title 
srood). 

[al    Vart  of   land   eoadiwued  — 

Where  land  Is  struck  off  to  a  bidder 
who  does  not  know  that  a  strip  there- 
of has  lieen  acquired  under  condem- 
nation proceedings,  the  purchaser 
may  refuse  to  take  the  property. 
Mllllngar  v.  Daly.  -66  Pa.  245. 

[b]  AdTloa  of  connstf  as  to  title. 
— A  purchaser  of  land  Is  not  Justified 
in  refusing  to  accept  a  conveyance 
merely  because  of  the  opinion  of 
counsel,  given  in  good  faith,  that  the 
title  is  not  safe.  If  the  opinion  is  er- 
roneous and  the  record  title  is.  fn 
fact,  perfect.  Montgomery  v.  Pacific 
Coast  Land  Bureau,  94  Cal.  284,  29  P 
640,  28  AmSR  122. 

[  c]  Macgoachmsnt. — A  bidder  on  a 
lot  "twenty-five  feet  more  or  less 
front  and  rear,  by  one  hundred  feet 
on  each  side"  la  not  bound  to  con- 
auramate  the  purchase  where  a  build- 
ing encroaches  on  the  lot,  making  it 
lesa  than  twenty-five  feet  wide  at  dif- 
ferent points,  and  the  owner  of  the 
building  claims  the  encroachment  by 
adverse  possession.  King  v.  Knapp. 
«•  Barb.  22S  [alt  59  N.  T.  462]. 

[d]  Bofoasi  of  aaeUonsMr  to  dis- 
tOamm  vwuKt*-^  bidder  may  repudl- 
a.tm  a  purchase  of  goods  if  the  auc- 
tioneer refuses  to  disclose  the  owner. 
Thomas  T.  Kerr,  S  Bush  <Ky.)  619, 
96  AmD 

[el  *TMalitlstiOM  as  to  taUdfagt,'' 
in  the  absence  of  any  further  de- 
acriptlon,  means  according  to  custom, 
restrictions  of  a  general  character 
■gainst    cheap    buildings,  ottensive 


offered  for  sale  are  not  causes  for  avoiding  a  sale 
unless  they  amount  to  misrepresentation  or  sup- 
pression of  a  material  fact.** 

Loom  and  indaflnite  BXsmeamB  which  should  put 
a  buyer  on  his  guard  are  not  grounds  for  having 
a  sale  set  aside.*" 

Sals  by  Intansted  anctianeer.  The  faet  that  an 
auctioneer,  unknown  to  the  bidders,  is  interested 
in  the  property  sold^^  renders  the  ssie  voidable  at 
the  option  of.  the  purchaser,  although  no  actual 
fraud  or  bad  faith  is  shown."' 

[i  45]   2.  By  Seller.   On  the  failure  of  a  pur- 


trades,  and  irregular  looatlon  of 
bulldlnK  lines  with  reference  to  the 
street  Tine.  The  term  does  not  In- 
clude restrictions  Which  do  not 
strain  except  at  the  election  of  a 
remote  grantor.  A  purchaser  of  land 
at  auction,  with  notice  that  the  same 
Is  subject  to  building  restrictions, 
may  assume.  In  the  absence  of  in- 
formation to  the  contrary,  that  all 
purchasers  are  restrained  In  the  same 
way  and  to  the  same  extent  and  that 
no  one  may  vary  the  restrictions  or 
release  them  without  the  consent  of 
all;  and,  where  such  is  not  the  case, 
he  may  avoid  the  sale.  Hence,  where 
a  purchaser  of  land  at  auction  is  In- 
formed at  the  time  of  the  signing  of 
the  terms  of  sale  that  the  land  Is 
subject  to  building  restrictions  and  is 
assured  that  the  restrictions  are  all 
right,  he  may  assume  that  the  re- 
strictions ere  of  the  ordinary  kind 
and  that  they  are  not  so  unreason- 
able as  to  make  the  title  unmarket- 
able; and  he  Is  entitled  to  a  reason- 
able opportunity  to  ascertain  what 
the  restrictions  are,  and,  where  the 
restrictions  are  not  reasonable,  mu- 
tual, and  uniform,  because  the  grant- 
or can  at  any  time  alter  and  annul 
the  restrictions  as  to  any  part  of  the 
premises  without  . the  consent  of  the 
owners  of  any  other  part  of  the 
premises,  he  may  refuse  to  complete 
the  purchase  and  sue  for  the  payment 
made  and  for  reasonable  expenses  in- 
curred In  examining  the  title.  Sohns 
v.  Beavle.  300  N.  f.  2S8,  «S  NE  935, 
84  LRANS  927  [aft  18S  App.  DlT. 
717,  118  NTS  l»9j: 

[f]  ZmpUsd  wanavtar  of  tiUe.— 
On  an  auction  sale  of  chattels,  a 
seller  Impliedly  warrants  the  title  of 
the  goods.  Gray  v.  Walton,  Bt  N.  T. 
Super.  634. 

[g]  ■ecMltr  (or  »  release  to  tte 
seller^  wife  of  hme  laolioate  dower 
right  may  be  required  by  a  purchaser. 
Pope  V.  (:hafee.  35  S.  C.  fiki.  69. 

61.  Hoxworth  v.  Kepple,  1S4  III. 
A.  26S:  Norton  v.  Laughlln,  16  KyL 
T8S  (holding  that  the  fact  that  a  lot 
sold  at  auction  Is  not  on  the  same 
side  of  the  street  as  was  advertised 
Is  not  ground  for  refusing  to  per- 
form the  bid  where  it  appears  that 
the  bidder  was  present  at  the  sale 
and  was  acquainted  with  the  neigh- 
borhood). 

(a]  Wliere  It  sppears  that  aa  ab- 
stract was  famished  to  a  porohaew 
and  time  was  given  for  Its  exaalna- 
tteii,  and  that  all  objections  made  to 
the  title  were  heard  and  answered, 
(he  statement  of  the  auctioneer,  as  to 
the  title,  made  at  the  time  of  the 
sale,  is  Immaterial  In  an  action  by 
the  purchaser  to  avoid  the  sale.  In 
re  Hamilton,  120  Cal,  421.  52  P  708. 

(b]  Wliere  a  Mddar  relies  om  tbs 
adTloe  of  a  frlrad  in  the  purchase  of 
property  rather  than  on  the  state- 
ments of  the  auctioneer,  he  has  no 
cause  to  comiriain  against  the  vendor 
of  the  land  in  ease  it  turns  out  that 
the  title  to  the  land  Is  not  clear. 
Hoadly  V.  Vandergrlft,  7  Ky.  Op.  85. 

(c]  KMafee  due  to  taorMfs  asff^ 
leot,— A  successful  bidder  for  resl 
estate  sold  at  auction  Is  not  entitled 
to  be  released  In  equity  from  the  con- 
tract of  purchase  on  the  ground  of 
mistake,  where.  If  there  u  any,  it 
results  from   his  own  inexcusable 


neglect.  Orataam  v.  Healy.  1S4  App. 
Dlv.  78.  188  NTS  611. 

6B.  Nick  V.  Bautovitch,  118  La. 
1039,  44  8  880  (holdtaig  that  verbal 
declarations  of  an  auctioneer  as  to 
the  nonwarranty  of  the  extent  of  one 
of  the  boundaries  of  a  lot  sold  do 
not  affect  a  purchaser  who  did  not 
hear  the  declarations  If  they  were 
made,  but  purchased  on  the  faith  of 
the  plan  referred  to  In  the  adver- 
tisement and  exhibited  by  the  auc- 
tioneer at  the  time  of  the  sale). 

63.  Gruell  v.  Clark.  20  Del.  321, 
54  A  955  (holding  that,  where  per- 
sonal property  Is  put  up  for  sale  at 
public  auction  and  knocked  off  to  the 
highest  bidder,  the  purchaser,  upon 
complying  with  the  terms  of  the  sale. 
Is  entitled  to  have  such  property  de- 
livered to  him  under  the  Implied 
contract  on  the  part  of  the  vendor 
to  make  such  delivery,  and  it  Is  a 
breach  of  such  Implied  contract  for 
the  vendor  to  refuse  to  make  deliv- 
ery and  the  purchaser  may  sue  to 
recover  the  damages  sustained). 

[a]  Breach  of  wamuity. — ^Where 
in  an  action  to  recover  for  breach  of 
warranty  of  the  title  of  chattels  sold 
at  auction  the  evidence  shows  that 
defendants  at  no  lime  had  or  claimed 
either  ownership  or  possession  there- 
of, and  there  are  no  facts  or  circum- 
stances creating  an  estoppel,  a  ver- 
dict for  plaintiff  Is  not  supported  by 
the  evidence.  First  Nat.  Bank  v. 
Jones.  31  Okl.  690,  122  P  168. 

thl  Where  proper^  la  kaooked 
dowa  to  a  pwaoa  as  the  Mghert  Ud- 
der, the  seller  la  liable  to  him  In 
damages  If  he  refuses  to  allow  the 
buyer  to  sign  the  contract  In  com- 

Sllance  with  the  terms  of  the  sale, 
ohnston  V.  Boyes,  [1899]  2  Ch.  73. 

64.  Dietrich  v.  Badders,  27  Del. 
499.  90  A  47  (holding  that,  where  a 
seller  asserted  at  the  sale  that  a 
horse  was  good  and  sound,  except ' 
for  a  visible  Injury,  and  commended . 
its  good  qualities,  there  was  no  war- 
ranty; but  It  was  otherwise,  if  he 
made  affirmative  representations  as 
to  soundness  on  which  the  buyer 
relied) ;  Anderson  v.  White,  2  App. 
<D.  C.)  408:  Taylor  v.  Fleet.  4  Barb. 
(N.  T.)  95-  Dlmmock  v.  Hallett.  L.  R. 
2  Ch.  21:  Scott  v.  Hanson.  1  Russ.  & 
M.  128,  G  EngCh  128,  3»  Reprint  49; 
Penton  v.  Browne,  14  Ves.  Jr.  144,  83 
Reprint  476. 

[a]  ttatemeat  of  opinion. — ^A 
statement  by  an  auctioneer,  made  as 
an  Inducement  to  purchase,  that  a 
building  Is  suited  for  tenement  pur- 
poses and  may  be  removed  for  that 
purpose,  but  not  shown  to  be  made 
or  understood  to  vary  the  terms  of  a 
printed  advertisement.  Is  a  statement 
of  opinion  only,  and  may  not  be  con- 
strued as  an  Implied  guaranty  that 
the  proper  authorities  will  grant  a 
permit  to  remove  the  building 
through  the  public  streets.  Wood- 
ward V.  Boston,  115  Mass.  81. 

68.  Wells  V.  Day,  124  Mass,  38; 
Scott  V.  Hanson,  1  Russ.  &  M.  128, 
5  BngCh  128,  39  Reprint  49. 

66.  Bent  v.  Cobb,  9  Gray  (Mass.) 
397,  69  And>  89B  (holding  that,  where 
the  auctioneer  Is  Interested  as  a 
party  to  the  sale,  he  may  not  bind 
the  adverse  party);  Smith  v.  Barrl- 
gan,  87  AbbNCas  <N.  Y.)  822,  16 
NTS  852  (holding  that  the  fact,  un- 
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chaser  to  comply  with  the  eonditiona  of  a  Bale^  the 
seller  may  treat  the  eontraet  as  abandoned." 

[$46]  E.  Bigbts  h  to  DvpoOt.^  Where  it  is 
stipulated  that  the  deposit  shall  be  forfeited  if  the 
purchaser  does  not  comply  with  his  eontraet,  the 
deposit,  upon  such  an  event,  may  not  be  recovered 
back  either  at  law  or  in  equity.^'  But,  if  the  con- 
tract of  sale  falls  through  because  of  the  failure 
of  the  vendor  to  convey  a  good  title  as  agreed/* 
or  because  of  some  fraud  on  the  part  of  the  vendor 
or  the  auctioneer,^*  or  without  any-  fault  of  the 
purchaser,"  the  deposit  may  be  recovered  from  the 
vendor.  It  has  been  held,  however,  that,  if  a  sale 
is  abandoned  by  mutual  consent,  and  the  purchaser 
forbids  the  auctioneer  to  pay  over  the  deposit 
money  to  the  vendor,  and  thus  prevents  him  from 
doing  so,  the  vendor  is  not  responsible  for  its  re- 
turn. The  remedy  of  the  porehaser  in  such  case 
is  against  the  auctioneer.^' 

Intmrt  on  doposit.  A  purchaser  who  has  placed 


a  deposit  with  an  auctioneer  may  not  recover  in- 
terest n^on  it  unless  a  demand  has  been  made  tm 
it;  the  interest  is  computed  from  the  day  of  the 

demand." 

47]  F.  Bale  on  Approved  Secuily.  A  con- 
dition in  the  terms  of  a  sale  that  a  purchaser  shall 
give  a  note  with  approved  sureties  is  compUed 
with  when  he  tenders  a  note  duly  executed,  signed 
by  good  and  solvent  sureties  justly  entitled  to  ap- 
proval. The  seller  may  not  arbitrarily  reject  sueh 
note."  In  case  of  question  as  to  the  character  of 
the  note  tendered,  however,  the  purchaser  is  bound 
to  prove  either  that  the  seller  knew  the  note  to  be 
good  or  that  he  had  the  means  of  OMiTenientiy 
ascertaining  the  fact.'" 

[4  48]  Gt.  Set-Off  Against  Bid.  A  purchaser  at 
auction  may  set  off  against  the  auctioneer,  suing 
for  the  price,  a  debt  due  to  him  by  the  owner  of 
the  goods." 

49]  H.  Bemedies  of  Sdlu^l.  In  OonmL 


dlBClond  to  the  bidders,  that  the 
auctioneer  offlciatlnK  at  a  Judicial 
■ale  Is  a  party  to  the  auction  and  » 
Interested  In  the  property  sold,  ren- 
ders the  sale  voidable  at  the  option 
of  the  purchaser,  although  no  actual 
fraud  or  bad  faith  Is  shown  and  al- 
though the  auctioneer's  Interest  la 
only  that  of  tenant  by  the  curtesy). 

[a]  xntarMt  a*  stookhoMer. — The 
&ct  that  the  auctioneer  who  sells 
land  of  a  corporation  Is  a  stockholder 
of  such  corporation  does  not  affect 
the  validity  of  the  sale.  Dupuy  v. 
XMlaware  Ins.  Co.,  63  Fed.  680. 

67.  Woodward  v.  Boston.  115 
Mass.  81  (holding  that  a  stipulation. 
In  an  advertisement  of  an  auction, 
that  the  building  to  be  sold  shall  be 
removed  within  a  certain  time  from 
the  day  of  sale  Is  a  condition,  and 
that,  although  the  price  is  paid  by 
the  purchaser,  if  the  building  Is  not 
removed  before  the  expiration  of  the 
time  limited,  the  sale  Is  voidable  at 
the  option  of  the  seller):  HIgglns  v. 
Delaware,  etc..  R.  Co..  60  N.  T.  663 
But  see  McClaskey  v.  Albany,  64 
Barb.  (N.  T.)  810  (holding  that,  al- 
though a  purchaser  of  land  at  an 
auction  sale  fails  to  comply  with  the 
terms  of  the  sale  by  paying  the  bal- 
ance of  the  purchase-money  within 
the  time  apedfled  and  the  seller 
thereupon  declares  the  sale  void,  a 
apeclflc  performance  of  the  contract 
may  be  decreed  In  favor  of  the  pur- 
cliaser  where  it  appears  that  the  exe- 
cution of  the  contract  by  the  seller  la 
not  embarraaaed  by  any  new  relation 
contracted  with  other  partiea;  that 
the  buyer  has  made  repairs  and  Im- 
provements upon  the  premiaea;  and 
that  the  seller  haa  received  and  ac- 
cepted the  depoait  required  to  b«  paid 
on  the  day  of  the  aue  and  haa  exe- 
cuted and  tendered  a  deed  and  haa 
demanded  performance  by  the  pur- 
chaaer}. 

OomWnatlowi  to  ttU*  Mddtaf  aa 
ffvoiud  for  raaalwton  m  f|  81,  32. 
OB.   Tho  davealt  ffaMcaUy  see  su* 

pra  S  36. 

ea.  Dennett  v.  PerXlna,  214  Hasa. 
449,  101  NB  S94:  Donahue  v.  Park- 
man,  161  Haas.  412,  S7  NE  206.  42 
AmSR  415;  Bullock  v.  Adams,  20  N. 
J.  Bq.  367;  Dewar  v.  Mlntoft,  [1912] 
2  K.  B.  873;  Black  v.  Oeaner.  S  N.  a 
167. 

[a]  Meoessltr     of  st^nOaUoa. — 

There  will  be  no  forfeiture  of  the 
deposit  unless  there  Is  an  express 
stipulation  to  that  effect.  Bleeker  v. 
Graham.  2  Edw.  (N.  647;  Thomas 
V.  Brown,  1  Q.  B.  D.  714;  Palmer  V. 
Temple,  9  A.  &  SL  608,  S6  ECL  27S, 
112  Repiint  1804. 

[b]  Vaymeat  not  aa  dapealt. — The 
conditions  of  a  sale  were  that  a  cer- 
Uln  amount  was  to  be  paid  down  and 
the  balance  on  the  execution  of  a  dead 
within  a  certain  time.   The  purohaaer 


paid  the  amount  down  and  was  noti- 
fied to  dose  the  sale,  but,  after  sev- 
eral montha,  he  failed  to  do  so  and 
the  vendor  reaold  the  land.  It  was 
held  that  the  purchaser  waa  entitled 
to  recover  the  amount  he  had  paid 
lesa  the  expense  to  which  the  vendor 
had  been  put  In  making  the  resale, 
aa  the  amount  ao  paid  was  not 
a  deposit.  Poalson  v.  Ellis,  60  Pa. 
134. 

70.  Teaffe  v.  Simmons,  11  Allen 
(Mass.)  342;  Sohns  v.  Beavis,  200  N. 
Y.  268,  98  KE  936,  34  L.RA.NS  927 
[aff  138  App.  DIv.  717,  118  NYS  1391 
(holding  also  that  he  may  in  addi- 
tion recover  the  reasonable  expenses 
Incurred  In  examining  the  title) ; 
Cockcroft  V.  Muller,  fl  N.  Y.  367; 
Wetmore  v.  Bruce,  64  N.  Y.  Super. 
149  [aff  118  N.  Y.  319,  23  NE  3081; 
Mahon  V.  Liscomb,  19  NYS  224. 

[a]  Advloe  of  ooniiaM  as  to  title. 
— A  purchaser  of  land  la  not  JustlBed 
In  demanding  back  a  deposit  paid  by 
him  on  account  of  the  purchase  mon- 
ey merely  because  of  the  opinion  of 
counsel,  given  In  good  faith,  that  the 
title  la  not  safe.  If  the  opinion  la  er- 
roneous and  the  record  title  Is,  In 
fact,  perfect.  Montgomenr  v.  Pacific 
Coast  Land  Bureau,  94  Cal.  284,  29 
P  640,  28  AmSR  122. 

[b]  Tender  of  balaooe^ — If  the 
parties  to  a  sale  of  land  by  auction 
meet  on  the  day  fixed  for  the  per- 
formance of  the  contract,  and  the 
seller,  without  waiting  for  a  formal 
request  by  the  buyer,  tenders  a  deed 
of  the  land  which  Is  inauHlclent  to 
convey  a  good  title,  and  the  buyer 
refuses  to  accept  It  upon  that  ground, 
no  formal  tender  by  the  buyer  of  the 
balance  of  the  purchase  money,  or 
offer  to  perform  on  his  part,  or  re- 

Siueat  to  the  seller  for  performance, 
8  necessary.  If  the  buyer  is  ready  to 
perform,  in  order  to  entitle  him  to 
maintain  an  action  agalnat  the  seller 
for  the  portion  of  Hie  purchase  mon- 
ey paid  at  the  aale.  Oormley  v.  Kyle, 
137  Mass.  189. 

71.  McKeag  v.  Plednor,  74  Ho.  A. 
593  (holding  that  one  who  is  induced, 
at  an  auction  sale  of  land,  to  pur- 
chase by  fraudulent  representations 
may  recover  the  earnest  money  paid 
on  the  bid);  King  v.  Knapp.  B»  N.  Y. 
462  (holding  that,  where  a  bid  la  ob- 
tained by  a  suppression  of  a  ma- 
terial fact  the  vendor  may  not  en- 
force the  purchase,  and  the  buyer  Is 
entitled  to  recover  the  amount  of  the 
deposit  made  In  conformity  with  the 
terms  of  the  sale) ;  Thornett  v. 
Haines,  15  M.  &  W.  367;  Wrayton  v. 
Naylor,  24  Can,  S.  C.  295. 

78.  Bleeker  v.  Graham,  2  Bdw. 
(N.  Y.)  647. 

78.  Robinson  v.  Trofltter,  11  Alien 
(Mass.)  339. 

Aa  to  llabtlHy  of  aaotic— i  far 
dq^Blt  see  Infra  I  81. 


Am  to  iflcUof  a—Mo— ig  to  mum  for 

draoBit  see  Infra  i  65. 

74.  Lee  V.  Munn,  8  Taunt.  46,  4 
ECL.  84,  129  Reprint  2»»;  Oaby  V. 
Driver.  2  T.  *  J.  &49,  148  Reprint 

1036. 

[a]  Oa  tiw  fallv*  of  a  TaBdor  t» 
ooarey  a  perfoot  title  as  agreed,  a 
purchaser  Is  entitled  to  interest  on 
the  deposit  from  the  time  of  the  de- 
mand for  the  deposit  and  the  refusal 
to  pay.  Cockcroft  v.  Muller,  71  N.  Y. 
867 

75.  -  Chiler  v.  Page,  4  Serg.  A  R. 
(Pa.)  1;  Sweeney  v.  Vaughn,  94  Tena 
634.  29  SW  903.  See  also  Hope  v. 
Alley.  9  Tex.  394  (holding  that,  where 
the  terms  of  a  sale  are  that  a  suc- 
cessful buyer  shall  give  a  note  with 
good  security  for  the  sum  bid,  the 
auctioneer,  after  knocking  down  the 
property,  has  no  right  to  refuse  to 
take  the  note  with  the  security  of- 
fered, unless  there  la  reasonable 
ground  to  believe  that  the  security  la 
not  sufficient). 

Semsdr  of  aellor  on  f attnz*  of  Iv- 
or to  fUnlaih  aoonrtty  see  Infra  9  4t. 

[a]  miffht  to  wltUr»w  ooMWt  to 
snroty^— A  seller  of  goods  at  auction 
who  agrees  to  accept  a  designated 
person  as  accommodation  sl^er  t« 
the  note  to  be  given  for  the  purchase 
money,  may  retract  such  consent  and 
refuse  to  accept  such  signer  at  any 
time  before  the  note  Is  actually 
signed,  where  the  conditions  of  sale 

firovide  that,  for  goods  not  paid  for 
n  cash,  the  vendor  shall  receive  the 
note  of  the  purchaser  and  of  an  ac- 
commodation maker  satisfactory  to 
the  vendor,  particularly  where  an  In- 
quiry by  the  latter  as  to  the  financial 
standing  of  the  proposed  surety  dis- 
closes misrepresentationa  of  the 
buyer  with  reference  thereto.  Bdl  v. 
Schulta,  (Saalc)  4  DomLR  400,  81 
WestLR  408. 

76.  Mllla  T.  Hunt,  SO  Wend.  (K 
Y.)  481;  Hicka  v.  Whttmore,  IS  WmL 
(N.  Y.)  648. 

77.  Blum  V.  Torre.  2S  8.  C  Ij.  158: 
Qrlce  V.  Kenrlcfc,  R.  &  Q.  B.  34* 
(holding  that,  where  a  seller  and  a 
buyer  agreed,  without  the  knowledge 
of  the  auctioneer,  that  a  debt  due 
from  the  former  to  the  latter  abonld 
be  set  off  in  part  payment  of  goods 
to  be  sold  at  auction,  and  the  auc- 
tioneer, after  the  sale,  paid  the  pur- 
chase price  to  the  seller,  and  sued  the 
buyer,  he  might  recover  only  th» 
balance  left  after  deducting  the  d^ 
which,  by  agreement,  was  to  be  set 
off):  Jarvis  v.  Chappie.  2  Cbit.  S8T. 
18  BCL  097:  Coppin  v.  Craig.  7  Tanol 
243.  2  ECL  846,  189  Reprint  97.  Bel 
also  (3authen  v.  C^uthen.  79  S.  C.  466, 
«1  SE  112  (holding  that,  where  a  bid- 
der at  an  auction  aale  bid  in  laad 
belonging  to  an  estate  andor  adrahc 
Istratlon  and  took  poaa— ion  tker» 
of,  but  refuaed  to  pay  the  prloa  ha* 
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AUCTIONS  AND  AUCTIONEERS 


[6C.J.]  889 


Where  persona!  or  real  property  is  sold  at  public 
auction  and  the  purchaser  refuses  to  comply  with 
his  bid,  the  vendor  may  maintain  an  action  against 
him  for  damages.'" 

50]  2,  B«Bale.  IS  a  buyer  does  not  comply 
with  the  terms  of  sale,  the  seller  may,  after  giving 
him  reasonable  notice,  resell  the  property  at  auction 
at  the  risk  of  such  buyer.'"  In  such  a  case,  a  buyer 
who,  without  legal  justification^  has  failed  to  take 
property  sold  to  him  is  liable  to  the  seller  for  the 
difference  between  the  sum  received  at  the  resale 


and  the  first  bid  together  with  the  reasoni^le  ex- 
penses of  the  resale,  as  a  proper  measure  of  dam- 
ages,^'^  although  such  amount  is  not  binding  on  the 
jury;**^  the  seller  may  deduct  the  same  from  any 
deposit  which  he  may  have  in  his  hands  arising 
from  the  first  sale.^' 

Conduct  of  resale.  In  order  to  hold  the.  first 
buyer  liable  for  a  deficiency  in  price  caused  by  the 
second  sale,  the  eonditions  of  the  resale  must  be 
the  same  or*  not  more  onerous  than  those  of  the 
first  sale.^'    The  resale  must  be  conducted  fairly 


cauM  of  the  refusal  of  the  clerk  to 
allov  him  to  set  oft  against  the  bid 
certain  credits  claimed  as  adminis- 
trator of  the  estate  and  as  heir  of  In- 
testate, upon  the  credits  being  estab- 
lished, be  is  liable  for  the  interest  on 
his  bid  during  the  time  he  had  pos- 
session of  the  land,  less  such  cred- 
its); Manley  v.  Berkett,  [1912]  2  K. 
B.  329. 

78.  Ansley  v.  Green.  82  Ga.  181,  7 
8E  921.  See  also  Schmidt  v.  Braunn. 
10  L^.  Ann.  26. 

[a]  Itmtmmttt — In  an  action  for 
not  complettnK  a  purchase,  the  pur- 
chaser cannot  set  up  as  a  defense 
that  the  sale  was  a  sale  by  auction 
and  was  void  on  the  ground  of  puf- 
fins without  pleading  the  fact.  Icely 
V.  Grew,  6  CT  &  P.  671.  25  ECL  632. 
See  also  Millar  v.  Campbell,  3  A.  K. 
Marsh.  (Ky.)  S2«  (holding  that.  If,  at 
on  auction,  a  puffer  Is  employed  by 
whom  the  property  Is  run  up  to  ah 
unreasonable  price,  the  fraud  cannot 
be  Inquired  Into  In  an  action  for  the 
sale  mtHiey.  An  action  on  the .  case 
or  a  bill  In  equity  is  the  appropriate 
remedy). 

[b]  Ooods  haitabud  and  sold. — A 
seller  of  goods  at  auction  may  re- 
cover as  for  goods  bargained  and 
sold  against  the  buyer  who  knows 
where  they  are  kept,  ready  for  con- 
venient delivery,  but  who  neglects  to 
comply  with  the  terms  of  the  sale. 
Turner  v,  Langdon,  112  Mass.  26&. 

[c]  Sale  on  oredlt^(l)  Whore 
goods  are  sold  on  a  credit  and  the 
purchaser  afterward  refuses  to  take 
them,  the  owner  may,  before  the  ex- 
piration of  the  credit,  maintain  an 
action  against  the  purchaser  for  a 
breach  of  the  contract.  Girard  v. 
Taggart,  5  Serg.  &  R.  (Pa.)  19,  9 
Ami)  S£7.  (2)  So,  where  goods  are 
sold  at  auction  on  condition  that  the 
purchaser  shall  give  In  payment 
therefor  an  approved  note  and  the 
purchaser  refuses  to  give  the  note  on 
.be  delivery  of  the  goods,  the  auc- 
:ioneer  may  reclaim  the  goods,  or 
le  may  treat  the  sale  as  an  absolute 
>ne  without  credit  and  Immediately 
lue  for  the  price.  Corlles  v.  Gardner, 
!  N.  Y.  Super.  345.  (3)  But,  if  the 
erms  of  sale  of  land  are  that  the 
>uyer  shall,  within  a  certain  time, 
five  his  notes  with  good  indorsers 
Lnd  tiMt,  if  be  fails  to  do  so,  the  land 
s  to  be  resold  on  his  account,  the 
■endor  cannot  maintain  an  action  for 
be  breach  of  the  contract  until  the 
Leflclt  is  ascertained  by  the  resale. 
Vebster  v.  Uoban.  7  Cranch  (U.  S.) 
»9,  S  li.  ed.  S84. 

CdJ  V&Dis  of  aellcn^Where  a  bid- 
der at  an  auction  was  entitled  to 
ilKMtT  days*  credit  on  giving  good 
eeunty,  and,  after  having  purchased 
n  anvil  and  removed  It  a  little  dis- 
a  nee  from  the  auction  room,  refused 
o  take  It  or  to  give  security,  in- 
ebltatus  assumpsit  could  not  be 
-lalntalned  for  the  price  until  after 
be  expiration  of  ninety  days.  Parker 
.    Mitchell,  5  N.  H.  165. 

[«]  Fleadlnff.— (1)  In  an  action 
or  pun;ha0e  money  of  lands  sold  at 
tictlon,  a  declaration  containing  no 
verment  of  the  auctioneer's  written 
utliority  to  make  the  sale  and  de- 
l£i.rlng  on  a  contract  not  complete, 
-1  1:11111  no  time  for  payment  Is  fixed, 
«  subject  to  demurrer.  Lundqulst  v. 
rblld,  18S  111.  A.  686.  (2)  A  declara- 
[on  in  such  an  action  setting  out  a 


written  memorandum  of  the  sale 
which  Is  Insumclently  definite  to  lo- 
cate the  property  by  parol  evidence 
and  varies  from  the  contract  sued  on, 
Is  bad.  Lundqulat  v.  Child,  supra. 
(3)  A  copy  of  an  advertisement  of  a 
sale  attached  to  a  declaration  as  a 
"copy  of  account"  is  no  part  of  the 
declaration  to  show  the  terms  of  the 
sale.    Lundqulat  v.  Child,  supra. 

Mpeolflo  pwrformanoe  of  ooatraok  of 
sale  see  speclflc  Performance  [36 
Cyc  6&2  et  seq]. 

79.  Ala, — Lamkin  v.  Crawford.  8 
Ala.  153;  Boblnson  v.  Garth,  6  Ala. 
204.  41  AmD  47;  Adams  v.  McMillan, 
7  Port.  73. 

Oa.— Hicks  V.  Ayer,  B  Qa.  298. 

La. — 'McMasters  v.  Atchafalaya  R., 
etc.,  Co..  1  La.  Ann.  11. 

Me.— Springer  v.  Berry,  47  He.  380. 

Miss. — Mount  V.  Brown,  83  Miss. 
666,  69  AmD  368  apd  note. 

Mo. — (Gardner  v.  Armstrong,  81 
Mo.  6S6. 

Pa. — Bowser  v.  Cessna.  62  Pa.  148; 
Barclay  v.  Tracy,  5  Watts  &  S.  45; 
Lowry  v.  Haberlln,  8  Pa.  Dlst.  382. 

R.  I. — McKleman  v.  Valleau.  23  R. 
L  501,  SI  A  102. 

S.  C. — Bolneat  v.  Leignes,  31  S.  C 
L.  464;  Leman  v.  Blackwood,  16  8. 
C.  L.  219;  Hall  v.  O'Hanlan,  4  S.  C  L. 
46. 

Tenn. — Fulton  v.  Davidson,  3  Heisk. 
614. 

Eng. — Ockenden  v.  Henly,  B.  B.  & 
R  485,  96  ECL  465,  120  Reprint  590. 

{a1  IToUoe  of  the  time  and  plaoe 
of  we  resale  need  not  be  given. 
Green  v.  Ansley,  92  Ga.  647,  19  8E 
53,  44  AmSR  110. 

[bj  Time  of  Msale. — Upon  refusal 
of  purchaser  at  an  auction  sale  to 
comply  with  his  bid,  the  property 
may  be  resold  before  the  bidders  dis- 
perse without  a  new  advertisement, 
or  it  may  thereafter  be  resold  If  it  is 
newly  advertised.  Love  v.  Harris,  156 
N.  C.  88,  72  SE  IBO,  36  LRANS  927 
and  note,  AnnCasl912D  1065. 

fc]  who  may  ohjeot  to  resale. — 
One  whose  bid  was  refusod  as  being 
too  small  an  advance  cannot  object  to 
the  reopening  of  the  sale,  where  the 
property  was  not  sold  to  him  and  the 

Srice    received   on    the    resale  was 
Igher  than  his  bid.    Taylor  v.  Har- 
nett, 26  Misc.  362,  56  NYS  988. 

80.  Ala.— Adams  v.  McMUlan,  7 
Port.  73. 

Ga. — Green  v.  Ansley,  92  Ga.  647, 
19  SE  63,  44  AmSR  110;  Hicks  v. 
Ayer,  6  Qa.  298. 

Ky. — McBrayer  v.  Cohen.  92  Ky. 
479,  18  SW  128,  IS  KyL  667. 

La. — McMaaters  v.  Atchafalaya 
etc.,  Co.,  1  La.  Ann.  11:  Stewart  v. 
Paulding,  7  La.  606:  Lalaurie  v.  Ca- 
hallen,  2  ha..  401. 

Me. — Springer  v.  Berry,  47  Me.  330. 

Miss. — Mount  V.  Brown,  33  Miss. 
566,  69  AmD  362  and  note. 

Mo. — Gardner  v.  Armstrong,  31  Mo. 
635. 

N.  C. — Christmas  v.  Jenkins,  3  N. 
C.  694. 

Pa. — Weast  v.  Derrick,  100  Pa.  509; 
Bowser  v.  Cessna,  62  Pa.  148;  Tomp- 
kins V.  Haas,  2  Pa,  74;  Coffman  v. 
Hampton,  2  Watts  &  8.  377,  37  AmD 
511;  Ashcom  v.  Smith,  2  Penr.  &  W. 
211,  21  AmD  437;  Girard  v.  Taggart, 
5  Serg,  &  R,  19.  9  AmD  327;  Fifth 
Bluecher  Bldg.  Assoc.  v.  Sylvester,  36 
Pa.  Super.  82  (holding  tnat.  In  an 
action  to  recover  damages  for  the 


nonperformance  by  the  vendee  of  a 
parol  contract  for  the  sale  of  lands 
at  public  auction,  the  measure  of 
damages  is  the  difference  between 
the  price  brought  at  the  original  sale 
and  the  price  Drought  at  a  resale  at 
public  auction  after  full  notice  to  the 
public  and  to  the  vendee,  upon  the 
same  or  as  advantageous  terms  as  the 
first  sale):  Lowry  v.  Haberlln,  8  Pa. 
Diet.  382.  See  also  Mervlne  T.  Amdt. 
33  Pa.  Super.  333. 

R.  I. — McKleman  v.  Valleau,  23  R. 
I.  501.  61  A  102. 

S.  C. — Boinest  v.  Lelgnez,  31  S.  C. 
L.  464;  Leman  v.  Blackwood,  16  S.  C. 
L.  219;  Campbell  v.  Ingraham,  8  S.  C. 
L.  293;  Hall  V.  O'Hanlan,  4  S.  C.  L. 
46. 

Tenn. — Pulton  v.  Davidson,  3  Helsk. 
614. 

"Where  a  purchaser  at  auction  sale 
makes  a  deposit  on  account  of  his 
purchase  and  subsequently  falls  to 
complete  his  purchase  by  paying  the 
balance  according  to  the  terms  of 
sale,  the  vendor  has  the  right  to  re- 
sell the  property  and  charge  the  first 
purchaser  with  the  loss  and  damages 
sustained  by  reason  of  his  failure  to 
fulfill  his  contract."  McKlernan  v. 
Valleau.  23  R.  X.  501,  606,  61  A 
102. 

[al    Oommisslons  on  resale, — One 

who  buys  goods  at  auction  and  falls 
to  pay  therefor  may  not  be  charged 
with  the  commissions  on  a  resale. 
Van  Praag  v,  Weinberg,  63  Misc.  324, 
114  NYS  223. 

[b]  If,  on  a  resale,  as  estate 
brlngw  more  than  at  the  erlglsial  sale, 
the  purchaser  cannot  recover  the 
surplus.  Ex  p.  Hunter.  6  Vea  Jr.  94, 
31  Reprint  955. 

81.  Adams  v.  McMillan,  7  Fort. 
(Ala.)  73 ;  Coffman  v.  Hampton.  2 
Watts  &  3.  (Pa.)  377,  37  AmD  611; 
Girard  v.  Taggart,  6  Serg.  &  R.  (Pa.) 
19,  9  AmD  327;  Boinest  v.  Lelgnes,  Si 
S   C  L  464 

'sal  McKlernan  v.  Valleau.  23  R. 
I.  501,  51  A  102;  Ockenden  v,  Henly, 
E.  B,  &  E.  485.  96  ECL  485,  120  Re- 
print 590  (holding  that  a  vendor  may 
recover  only  so  much  of  the  differ- 
ence as  Is  not  satisfied  by  the  de- 
posit). Compare  Dewar  v.  Mlntoft, 
[1912]  2  K.  B.  373  (holding  that  the 
vendor  was  entitled  to  recover  the 
amount  which  would  have  been  de- 
posited by  the  purctiaser  if  he  had 
performed  his  contract,  although  the 
actual  damage  Buffered  by  the  vendor 
was  less  than  that  amount). 

S3.  Weast  v.  Derrick.  100  Pa.  509; 
Paul  V.  Shallcross,  2  Rawle  (Pa.)  326 
(holding  that,  if  property  Is  sold  on 
certain  terms,  one  of  which  Is  that, 
on  noncompliance  with  those  terms, 
the  property  shall  be  resold  at  the 
risk  and  expense  of  the  purchaser, 
the  second  sale  must  not  be  clogged 
with  terms  likely  to  lower  the  price) ; 
Fifth  Bluecher  Bldg.  Assoc  v.  Syl- 
vester, 35  Pa.  Super,  62. 

fa]  In  ^nlslana  Civ.  Code  (1833) 
art  2590  contemplates  that  the  terms 
of  the  sale  a  la  folle  ench^re  shall 
be  the  same  as  those  of  the  first  ad- 
judication; and.  where  an  auction 
sale  was  made  for  a  price  payable 
partly  In  cash  and  the  balance  on 
credit,  but,  on  a  resale  a  la  folle  en- 
ch^re.  the  property  was  offered  and 
sold  for  cash  only,  the  difference  l>e- 
tween  the  price  of  the  first  and  the 
second  sale  will  not  be  considered  a 
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AVCTlONSi  AND  AUCTIONEERS 


and  after  reasonable  notice  ^*  and  ordinarily 
should  be  by  auction,^  although  it  has  been  said 
that  it  is  not  absolutely  necessary  that  the  prop- 
erty should  be  resold  at  auction  or  that  the  &nt 
buyer  should  he  notified  thereof,*'  as  all  that  he  is 


entitled  to  is  that  the  second  sale  shall  be  fair  and 
honest  in  every  way  and  that  the  seller  shall  tike 
all  reasonable  means  to  get  the  most  be  ean  for 
the  property.*' 


VL  BIGHTS  AND  LIABILITIES  OT  AUOTIONEEB 


[$  51]  A.  Bight  to  Oompensation  or  Indemnity 
— 1.  In  Qeneral.  An  auctioneer  intrusted  with  the 
sale  of  property  is  entitled  to  bis  commissions  if 
he  is  the  procuring  cause  of  a  sale,^^  although, 
through  the  act  or  default  of  the  seller  without 
any  fault  on  his  part,  the  contract  of  sale  ia  re- 
scinded or,  before  the  actual  sale,  the  seller  with- 
draws the  property  from  sale  by  the  auctioneer 
and  makes  the  sale  himself.'**  An  auctioneer  is  not 
entitled  to  compensation,  however,  on  a  sale  elTected 
by  him  if,  by  reason  of  his  negligence,  the  sale 
beeomes  nugatory;*'  nor  is  he  entitled  to  compen- 
sation on  sales  made  by  another  without  any  as- 
sistance from  him,*'  or  where,  by  withholdii^  in- 


}uflt  measure  of  the  Injury  sustained 
n  consequence  of  tbe  first  purchas- 
er's failure  to  comply  with  this  con- 
tract, nor  will  It  make  any  dlllerence 
that  the  change  was  attributable  to 
delays  produced  by  the  failure  of  the 
first  purchaser  during  which  the  note 
that  was  to  have  been  assumed  for 
the  credit  part  of  the  price  matured. 
Oulllotte  V.  Jennings,  4  La.  Ann.  242. 

84.  Ala. — Adams  v.  McMillan,  7 
Port.  73  (holding  that.  In  order  to 
charge  a  bidder  with  the  deficiency 
In  price.  It  must  appear  that  the  sec- 
ond sale  was  conducted  fairly). 
111.— HUl  T.  HHl,  68  ni.  SS». 
N.  T.— Rlggs  V.  Fursell,  74  N.  T. 
370. 

Pa. — Bowser  v.  Cessna,  63  Pa.  148. 
R.  I. — McKleman  T.  valleaa,  23  R. 
L  fiOl.  &1  A  102. 

[a]  An  OWBW  <NUUU>t  Md  In  pro9- 
•rtf  at  a  resale  In  order  to  charge  the 
first  purchaser  with  the  dItCerence  In 
price.    Banks  v.  Hyde,  16  La.  391. 

[b]  Pnroluuw  by  partner  of  ano- 
ti<«Mr.— Where  goods  are  sold  at 
auction,  but,  not  having  been  taken 
away  by  the  purchaser,  are  after- 
ward resold  at  a  loss,  the  fact  that 
they  are  purchased  by  a  person  who 
Is  the  partner  of  the  auctioneer  In 
another  business  totally  distinct  from 
that  of  auctioneer  Is  no  ground  of 
objection.  Clarkson  v.  Noble,  2  U. 
C.  Q.  B.  361. 

86.  McKlernan  v.  Valloau,  28  R.  L 
601.  51  A  102. 

[a1  "OrdUutrUy  molt  resal*  la  by 
avoUon  m  cases  where  the  first  sale 
was  effected  In  that  way,  and  the 
person  In  default  Is  either  actually 
or  constructively  notified  thereof  so 
that  he  may  be  present  and  protect 
himself  by  seeing  that  the  sale  Is 
fair  and  honest,  and  that  the  prop- 
erty brings  a  fair  price."  McKlernan 
T.  Valleau,  23  R.  I.  601,  506,  61  A  102. 

[b]  Xesale  not  oondnotwd  by  U- 
oensed  anotlon«M:.—Where  the  buyer 
of  goods  at  nuctlon  failed  to  pay 
therefor,  the  fact  that  the  resale  was 
not  conducted  by  a  licensed  auction- 
eer might  subject  the  seller  or  the 
auctioneer  to  a  penalty;  but  It  would 
not  relieve  the  buyer  from  obligation 
on  his  bid  at  the  original  sale.  Van 
Praag  v.  Weinberg,  83  Misc.  324,  117 
KYS  223.    See  also  supra  |  89. 

88.  McKlernan  v.  Valleau,  23  R.  I. 
501,  Bl  A  102. 

87.  McKlernan  v.  Valleau,  83  R.  L 
501,  51  A  102. 

88.  I^. — FriedrlchB  V.  FriedrlChfl, 
126  La.  «89.  62  S  >»6. 

N.  J. — Johnson  v.  Buck,  36  N.  J.  L. 
338.  10  AmR  243. 

N.  Y.— Carpentor  v.  Le  Count.  23 
Hun  106;  Ward  v.  James,  8  Hun  626; 
Rusaell  v.  Miner,  6  Lans.  637,  61 
Eterb.  634-  MuUer  v.  Maxwell,  15  N.  T. 
Super.  366. 


N.  C. — Duffy  V. 
38.  43  SE  501. 

S.  C. — Cochran  v.  Johnson,  IS  S.  C. 
L.  21. 

Eng. — Green  v.  Bartlett.  14  C.  B.  N. 
S.  681,  108  ECL  681,  143  RepHnt  613: 
Rainy  v.  Vernon,  9  C.  &  P.  559,  38 
ECL  328;  Wilkinson  v.  Martin.  8  C. 
&  P.  1,  84  ECL  575,  2  ERC  529;  War- 
loW  V.  Harrison,  1  E.  &  E.  295.  102 
ECL  295.  120  Reprint  920;  Bayley  v. 
Chadwlck,  39  L.  T.  Rep.  N.  8.  429. 

[a]  Vact  Of  sal*  l»«rona  Unit*  of 
Uoe use.— Where  an  auctioneer  sold 
severally  numerous  lots  of  standing 
wood  and  part  of  the  wood  was  with- 
in the  limits  of  a  county  where  the 
auctioneer  had  no  authority  and  was, 
by  law,  prohibited  from  seillnK.  he  Is 
entitled  to  recover  compensation  for 
selling  thoae  lots  which  were  within 
the  county  where  he  was  licensed  and 
qualified  to  sell.  Roblnaon  v.  Oreen, 
3  Mete.  (Mass.)  166. 

[b]  -Whan  a  aal*  la  a4)onnwd, 
the  auctioneer  Is  not  entitled  to  fees 
for  aervlces  on  the  day  of  adjourn- 
ment He  most  sell  to  earn  hfs  fees. 
Ward  v.  James,  8  Hun  (N.  Y.)  626. 

[c]  A  tniatM  who  aets  aa  ano> 
Himmmt  In  the  sale  of  trust  property 
Is  not  entitled  to  charge  commissions. 
Klrkman  v.  Booth.  11  Beav.  273,  60 
Reprint  821,  12  ERC  29.  See  also 
Matthlson  v.  Clarke,  3  Drew  3,  61 
Reprint  801  (where  It  appeared  that 
a  mortgagee  with  power  of  sale  was 
a  member  of  a  firm  of  auctioneers; 
the  firm  sold  for  him  and  It  was  held 
that  they  were  not  entitled  to  com- 
missions). 

89.  Benner's  Est.,  7  Phlla.  (Pa.) 
333  (holding  that.  If  an  auctioneer's 
sale  Is  set  aside  and  a  second  sale 
Is  ordered,  the  auctioneer  is  entitled 
to  compensation  for  his  services  at 
both  sales  If  the  first  sale  was  not 
set  aside  through  any  default  of  the 
auctioneer);  Clark  v.  Smythles,  2  F. 
&  F.  83  (holding  that.  In  the  absence 
of  an  express  contract,  auctioneers 
are  entitled  to  a  reasonable  remu- 
neration for  sales  by  private  contract 
effected  through  their  instrumental- 
ity, even  though,  by  the  act  or  de- 
fault of  the  vendor,  the  contract  Is 
rescinded) ;  Skinner  v.  Andrews,  26 
T.  L.  R.  340. 

80.  Oreen  v.  Bartlett,  14  C.  B.  N. 
S.  681,  108  ECL  681.  143  Reprint  613; 
Rainy  v.  Vernon,  9  C:  &  P.  669,  38 
ECL  828:  Wilkinson  v.  Martin,  8  C. 
&  P.  1.  34  ECL  676,  8  ERC  629. 

81.  Denew  v.  Daverell.  8  Campb. 
461. 

[a1    Bid  BOt  eenvlUd  with. — If  an 

auctioneer  Is  employed  to  sell  at  a 
certain  commission  on  so  much  as  he 
shall  sell,  he  is  not  entitled  to  a 
commission  on  a  bid  not  complied 
with.  Cochran  v.  Johnson,  18  8.  C 
L.  21. 


formation  from  the  seller,  he  leads  the  latter  to 
sell  at  a  lower  figure,"'  or  where  he  is  otherwise 
guilty  of  fraud  or  bad  faith  towards  the  seller.** 
[^52]  2.  Amount  of  OonutensatUni.  Where  the 
compensation  of  an  auctioneer  is  fixed  by  statute 
at  a  certain  per  cent  of  the  amount  of  the  sales, 
snch  amount  will  be  the  remuneration  to  which  he 
is  entitled,'"  unless  there  is  a  special  contract  in 
writing  fixing  it  otherwise."  If  the  amount  is 
fixed  neither  by  agreement  nor  by  statute,  he  is  en- 
titled to  reasonable  oompensation,  and  what  is  na- 
sonable  should  be  determined  from  the  eiienm- 
stances.*' 

S3]   3.  TnrtwiiTilty  fv  Sxsfmum  and  Pumcbi 

Smith,  182  N.  C. 


[b]    irtitT*  aala  sat  asias^Wherg 

an  auctioneer  sold,  at  the  request  of 
a  curator,  a  vacant  estate  and  tbe 
sale  was  afterward  adjudged  void,  he 
was  held  to  have  no  claim  on  the 
estate  for  his  commlssloo.  Navarro's 
Succ,  24  l,a.  Ann.  106. 

-.^IV^""-  Warwick  Sav.  Inst, 
17  R.  I.  66,  20  A  94. 

89.  Ring  V.  Potts,  36  N.  B.  42, 
84.  Salomons  v.  Pender,  3  H.  A  C 
639  (holding  that,  where  an  auctioa- 
eer  sold  land  to  a  company  In  which 
he  was  both  a  shareholder  and  a  di- 
rector, he  was  not  entitled  to  a  com- 
mission). 

86.  Barry  v.  American  White 
I^d.  etc..  Works,  107  La.  tit.  81  S 
783  /holding  that,  under  Acta  (16H} 
No.  104  fixing  the  fees  of  auctlonesra. 
they  are  .entitled  on  aalea  of  im- 
movables to  two  per  cent  on  the  first 
ten  thouaand  dollars  and  one  per  cent 
on  the  excess,  and  on  sales  of  mov- 
ables not  more  than  five  per  cent  In 
the  discretion  of  the  court;  and. 
where  the  Immovables  and  movables 
are  not  sold  separately,  the  appraise- 
ment must  be  taken  for  the  basis  of 
computation);  Carpenter  v.  Le  Count. 
93  N.  T.  662;  Griffin  v.  Helmbold.  71 
N.  Y.  437;  Russell  v.  Miner.  6  l^uis. 
(N.  T.)  537,  61  Barb.  534. 

[a  J  Adjoamment. — The  New  Tort 
statutes  do  not  provide  for  paying  an 
auctioneer  fees  for  an  adjoummeal 
of  a  foreclosure  sale.  Marrlngtos 
V.  Bayles,  40  Hlsc.  388,  82  NTS 
879, 

88.  Carpenter  v.  Le  Count.  93  N. 
T.  562  (holding  that  to  brinf  a  case 
within  such  exception  It  Is  not  es- 
aentlal  that  the  written  agreement 
shall  be  signed  by  the  auctioneer). 

87.  Andrews  v.  Frierson,  144  Al*. 
470,  39  S  612  (holding  that,  where  an 
auctioneer  was  employed  by  an  ad- 
ministrator to  sell  property  belonging 
to  an  estate  and  made  sales  to  tbe 
amount  of  seventy-five  thousand  niM 
hundred  and  elgtaty-one  dollars  aad 
eight  cents,  a  register's  finding  that 
the  reasonable  value  of  hia  aervttes 
was  one  and  a  half  per  isent*  or  oat 
thousand  one  hundred  and  thirty-niae 
dollars  and  sevenUr-one  centa.  was 
Improperly  modified  by  the  ckuMel- 
lor  so  aa  to  Increase  the  same  t« 
three  per  cent  of  the  gross  sales  and 
interest);  Smith  v.  Olcott,  16  Apr. 
(T>.  C.)  61;  Cnark  v.  Smythles;  3  F. 
ft  F.  83. 

[a]  An  anoUonaer  who  takas  sa 
absolnte  asslgniaaat  of  ohattela.  etc, 
under  a  bill  of  sale  by  way  of  mort- 
gage and  afterward  conducts  the  sale 
of  them  by  auction  under  an  agree- 
ment with  another  encumbrancer,  W 
entitled  to  charge  the  usual  conunis- 
slon  on  such  sale,  although  no  pro- 
vision for  a  commlsalon  Is  made 
either  in  the  bill  of  sale  or  In  tbe 


For  later  oases,  OavelopnMata  and  Okaaffos  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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AUCTIONS  AND  AUCTIONEERS 


[6  C.J].  841 


An  anetioneer  may  recover  from  liia  prineipal  all 
moneys  that  he  may  have  expended  or  advanced  in 
the  proper  discharge  of  his  duties;'"  and  this  rule 
is  not  affected  by  statutory  provisions  reg:iilatiiig 
the  amount  of  compensation  an  anetioneer  is  to 
receive.*'  An  auctioneer  whose  authority  is  re- 
voked before  sale  may  recover  what  he  has  properly 
expended.^ 

U  54]  B.  Bi(ht  to  Lion.  An  auctioneer  has  a 
lien  on  property  which  he  is  employed  to  sell  for 
all  sums  due  to  him  for  his-commiBBions  and  charges 
of  sale.'  8nch  lien  ia  lost  by  a  delivery  of  the 
property,* 

[i  65]   O.  Bight  to  Ibfntain  Action.   Sinee  an 


auctioneer,  in  case  of  personal  property,  has  the 
right  to  receive,  and  is  responsible  to  his  principal 
for,  the  price  of  the  property  sold,*  and  has  a  lien 
thereon  for  his  commission,  which  gives  him  a 
special  projurty  in  the  goods  intrusted  to  him  for 
sale  and  an  interest  in  the  proceeds,"  he  may,  ordi- 
narily, maintain  an  action  in  his  own  name  for  the 
purchase  price  thereof,*  or  for  the  property  itself,' 
even  though  the  owner  of  the  property  is  known. 

In  case  of  rsal  estate,  however,  an  auctioneer  is 
not  ordinarily  entitled  to  receive  the  price.  But 
when  the  terms  of  his  employment  and  of  the  au- 
thorized sale  contemplate  the  payment  of  a  deposit 
into  his  bands  at  the  time  o£  the  auction^  he  may 


asBlgtiment.  Mtller  v.  Beal,  27  Wkly. 
Rep.  40  S. 

[b]  XMMMiia*  t—  for  mm.  ame- 
tloiMW  In  ft  prlM  oM«  see  The  Amy 

Warwick,  1  P.  Cas.  No.  344,  ^ 
SpraffU«  160. 

M.  Sweeting  v.  Turner  L.  R.  7 
Q.  B.  810:  Adamiron  v.  Jarvls,  4  Btnff. 
6«,  13  ECL  403.  130  Reprint  693: 
Orimshaw  v.  Atterwell.  8  C.  ft  P.  6, 
24  ECL  578:  Warlow  t.  Harrison,  1 
B.  &  B.  295.  102  ECL  295,  120  Re- 

frlnt  920.  Compare  Halbronn  v. 
nternatlonal  Horse  Agency,  etc., 
[1903}  1  K.  B.  270  (holdinK  that  the 
true  owner  of  gooda  who  Instructii 
an  aactloneer  to  sell  them  la  not 
bound  to  indemnify  the  auctioneer 
who,  while  acting  on  the  instructions, 
la  sued  and  cast  In  damages  on  a 
claim  by  a  third  person  of  which  the 
true  owner  has  no  notice  and  which 
Is  not  due  to  any  wrongful  act  on 
hiB  part). 

[a]  IHsoooitt  oa  Umtmtmmmmatu. 
An  auctioneer  employed  under  an 
agreement  that  he  shall  be  paid  ex- 
penses of  printing  advertisements  of 
the  aale  may  not  charge  the  ordinary 
rate  if  the  printer  haa  allowed  him 
anr  dlaeounf  therefrom.  Union  Re- 
flnlng,  ate,  Co.  v.  Pentecost,  79  Pa. 
4*1. 

[b]  BiAato  to  avetloaoer^Where 

an  auctioneer  haa  been  given  a  rebate 
on  oxpenaea  incurred  hy  htm  in  ad- 
vertising property,  the  benefit  of  the 
same  should  be  given  to  the  aeller  of 

the  property.  Frledrlchs  v.  Frled- 
rlcha.  128  Za.  889,  52  3  996. 

tc]    Jleadlng  and  proof.— In  an  ao> 

tlon  by  an  auctioneer  to  recover  nine 
hundred  dollars  advanced  on  gooda 
delivered  to  him  for  sale,  an  answer 
alleging  that  the  goods  had  hereto- 
fore been  pledged  to  plaintiff  by  one 
not  the  owner  thereof,  the  goods  hav- 
ing' been  stolen,  and  that  defendant 
gave  plaintiff  the  amount  of  the  loan, 
with  Interest,  in  all  one  thousand  one 
hundred  and  fifty-four  doltara.  and 
obtained  a  transfer  of  the  pledge,  and 
that  the  goods  were  retranaferred  to 
plaintiff  who  made  the  advance  aued 
for,  on  the  agreement  to  divide  the 
amount  realised  from  the  goods,  and 
that  defendant  repudiated  the  assign- 
ment to  him  by  plaintiff,  and  offered 
to  retransfer  the  debt  and  claim,  and 
demanding  Judgment  for  two  hun- 
dred and  fifty-four  dollars,  admitted 
plalntlfTs  cause  of  action,  and  Im- 
posed on  defendant  the  burden  of 
proving  his  counterclaim  hy  a  pre- 
ponderance of  the  evidence.  Walker 
VTKaye,  134  NTS  898. 

M.  Ruaselt  v.  Miner,  26  Hun  (N. 
T*.)  114;  Russell  v.  Miner,  5  Lana. 
fit.  T.)  6S7.  61  Barb.  524.  Compare 
I^eeds  V.  Bowen,  34  N.  T.  Super.  10.  2 
AbbPrNS  43.  .  ,  . 

1,  Glrardey  v.  Stone,  24  La.  Ann. 
286;  Leeds  v.  Bowen,  2  AbbPrXS  <N. 
Y*>  it;  Warlow  v.  Harrison,  IE.* 
E3.  295.  102  ECL  295,  120  Reprint  »20. 

tU    i>.  C. — Costlkyan  v.  Sloan.  S3 

*'5?L— Eliaon  V.  Wulff.  19  111.  A.  61«, 
I^. — Dowler's  Succ,   29   La.  Ann. 
437. 

Mass. — Thompson  V.  Kelly.  101 
MsLsa.  291.  3  AmR  363. 


Mo. — ^Lewia  v.  Mason,  34  Ho.  561, 
5  SW  911,  8  aw  736;  Harlow  v.  Sparr. 

15  Mo.  184. 

Pa. — Qlrard  v.  Taggart,  5  Serg.  ft 
R.  19.  9  AmD  327. 

5.  C. — Blum  v.  Torre,  21  S.  C.  L. 
156. 

Eng. — Woolfe  v.  Home,  2  Q.  B.  D. 
366;  Williams  v.  MUiington,  1  H.  Bl. 
61.  126  Reprint  49,  3  BRC  683, 

Ont. — Blackburn  v.  Hacdonald,  6  U. 
C  C  P  380 

'[a]  iproperty  mtbjeot  to  lien,— <1) 
Whatever  ia  put  into  the  hands  of  the 
auctioneer  as  passing  with,  and  ap- 
purtenant to.  the  property  sold.  Is 
subject  to  the  Hen;  but  maps  left 
with  him  for  the  purpose  of  selling 
land  thereby  are  not  so  subject. 
Blackburn  v.  Macdonald,  6  IT.  C.  C. 
P.  380.  (2)  A  mortgage  given  to  an 
auctioneer  for  collection  Is  not  sub- 
ject to  his  lien.  Sanderson  v.  Bell,  2 
Cromp.  &  M.  304,  149  Reprint  776. 

[hi  Morltr^d)  Advances  made 
by  an  auctioneer  on  goods  received 
by  him  for  sale  and  deducted  from 
the  proceeds  after  sale  are  In  law  a 
part  of  such  proceeds,  and  not  loans 
so  far  as  affects  the  rights  of  a  llen- 
holder  who  Is  entitled  to  the  net  pro- 
ceeds, and  who  received  the  benefit  of 
the  advances.  Ooepel  v.  Hamburg 
American  Packet  Co..  191  Fed.  744. 
(2)  Where  an  assignment  for  the 
benefit  of  creditors  ia  fraudulent,  an 
auotloneer  to  whom  the  aaslgnoea 
have  Intrusted  the  effects  to  be  sold 
has  no  lien  upon  the  moneys  realised 
from  the  sale,  aa  againBt  Judgment 
creditors  of  the  assignor,  since  the 
auctioneer  himself  is  a  creditor,  and 
has  agreed  to  the  assignment.  Hone 
V.  Henriques.  13  Wend.  <N.  Y.)  240, 
27  AmD  204. 

8.  Blum  V.  Torre,  22  S.  C.  L.  153. 
See  also  generally  Liens  [26  Cyc 
665]. 

4.  See  supra  i  13. 
B.    See  supra  i  54. 

6.  Ala. — Robinson  v.  Oarth,  6  Ala. 
204,  41  AmD  47. 

Ark.— Boiler  v.  Block,  19  Ark.  666. 

111.— Flanigan  v.  Crull.  63  III.  352; 
Ellson  V.  Wulff.  26  III.  A.  616. 

Mass. — Thompson  v.  Kelly,  101 
Mass.  291.  3  AmR  363. 

N.  Y.— Mlnturn  v.  Main.  7  N.  T. 
220;  Nixon  v.  Zurlcalday,  12  App. 
Dlv.  287.  42  NTS  88;  Bogart  v.  O'Re- 
gan.  1  E.  D.  Smith  690;  Furnlsa  v. 
Hone,  8  Wend.  247;  Hulse  v.  Toung. 

16  Johns.  1.  See  also  Van  Praag  v. 
Weinberger,  114  NTS  871  (as  to  es- 
sentials of  right  to  sue  original  bid- 
der refusing  to  take  property). 

Wis. — Progress  Blue  Ribbon  Farms 
V.  Chicago  Horse  Sales  Co.,  163  Wis. 
249.  140  NW  1132  (holding  that  a 
person  employed  to  sell  another's 
property  at  auction  has  an  interest 
In  the  profeeds  of  the  sale,  entitling 
him  to  sue  and  recover  In  his  own 
name  and,  where  he  has  settled  with 
hla  principal,  to  recover  for  his  own 
use). 

Eng. — Woolfe  v.  Home,  2  Q.  B.  D. 
365;  Robinson  v.  Rutter,  4  B.  ft  B. 
954,  82  ECL  954.  119  Reprint  356; 
Williams  v.  Mnilngton.  1  H.  BI.  SI. 
126  Reprint  49,  3  ERC  583;  Coppln  v. 
Craig,  7  Taunt,  243,  2  ECL  346,  129 


Reprint  9?.  See  also  Manley  v.  Ber- 
kett,  [1912]  2  K.  B.  329  (as  to  right 
to  set  off  amount  of  debt  due  pur- 
chaser from  owner). 

Ont.— Wafc^BM  v.  Oorrte,  6  U.  C. 
Q.  B.  159. 

Sei'  Williams  v.  Corker,  144  Cal. 
46S.  77  I'  1001:  Girard  V.  Taggart,  6 
SerK.  &  H.  .Pa.)  l9,  9  AmD  3277 

[a]  Bight  suboVdlJUlte  to  that  Of 
principal. —  it  ha.s  been  held  that  his 
aiitlioiii  y  irj  sii,'  is  subject  to  the 
riKlu  lit'  U)f  iirliHipal  to  take  the  coU 
Ic-rtlnti  iiiio  hi.s  own  hands  and  to 
81i<-  ill  Ihs  iiwti  name.  Olrard  v.  Tag- 
giirt.  r.  HtTK.  &  K.  (Pa.)  19.  9  AmD 
327. 

[b]  BlglLt  of  anotloneav  to  raoovar 
on  cheek, — Where,  at  an  auction  sale, 
defendant  purchased  certain  goods 
and  gave  the  auctioneer  a  check  for 
the  price  and  two  days  later  the  auc- 
tioneer settled  with  and  paid  the 
owner,  and  subsequently  defendant 
repudiated  the  contract  and  stopped 
payment  of  the  check  by  reason  of  a 
fraudulent  representation  made  by 
the  owner  but  not  by  the  auctioneer, 
the  auctioneer  ts  entitled  to  recover 
the  amount  of  the  check  from  de- 
fendant. HIndle  V.  Brown,  98  L.  T. 
Rep.  N.  S.  791. 

[c]  Brldenoe^In  an  action  by 
auctioneers  for  the  differences  be- 
tween the  amount  of  defendant's  bids 
and  the  sum  they  brought  on  a  re- 
sale, evidence  aa  to  the  relation  be- 
tween the  auctioneers  and  the  firm 
on  whose  account  the  gooda  were 
Bold,  relative  to  the  ownership  of  the 
gooda,  was  improperly  excluded,  not- 
withstandtnK  the  only  defense  was  a 
general  denial.  Van  Praag  v.  Wein- 
berger, 114  NTS  871. 

[d]  nndlnr  that  plaintiff,  as  auc- 
tioneer, went  into  poaaesaion  of  the 
property  on  behalf  and  aa  an  agent 
ot  the  mortgagor  thereof,  and  not 
otherwise,  aa  contrary  to  the  evi- 
dence see  Williams  v.  Corker,  144 
Cal.  468.  77  P  1004. 

7.  Thompson  v,  Kelly,  101  Mass, 
291,  3  AmR  353.  See  also  Riddle  v. 
Coburn,  8  Gray  (Mass.)  241  (where 
It  appeared  that  an  auctioneer  wiio 
had  guaranteed  his  sales  sold  and 
delivered  a  chattel  upon  condition 
that  the  title  should  not  pass  until 
payment  of  the  price,  and  that  upon 
the  purchaser's  failure  to  perform  the 
condition,  the  auctioneer  agreed  to 
take  the  chattel  and  settle  with  the 
seller  after  informing  him  of  the 
facts,  and  it  was  held  that  the  auc- 
tioneer thereby  acquired  a  perfect 
title,  and  could  maintain  trover 
against  one  claiming  title  by  sale 
from  such  purchaser). 

[a]  Xeplevla. — An  auctioneer  who 
sells  and  delivers  goods  on  a  condi- 
tion which  Is  not  complied  with  may 
maintain  replevin  therefor.  Tyler  v. 
Freeman,  3  Cush.  (Mass.)  261. 

[b]  nespass  d*  bonis  aeportatls. 
— An  auctioneer  put  into  possession 
of  fixtures  attached  to  the  freehold 
for  the  purpose  of  selling  them,  the 
purchaser  being  bound  to  detach  and 
remove  them,  has  not  such  a  possea- 
sion  as  will  support  trespass  de  bonis 
asportatis  for  their  wrongful  re- 
moval.   D^vls  V.  Danks,  3  Exch.  436. 
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sue  for  the  deposit  in  bis  own  namej  whenever  an 
aetion  for  the  deposit,  separate  ftom  the  other 
pnrehase  money,  may  become  necessary.' 

Fees.  An  auctioneer  may  also  sue  in  his  own 
name  for  fees  which  the  teims  of  sale  require  to 
be  paid  him  by  the  purchaser;*  bnt  his  right  to 
recover  will  depend  on  the  validity  of  the  contract 
to  purchase  as  between  buyer  and  seller.^** 

56j  D.  Liabilities  of  Anctfoiieez^l.  To  Seller 
— a.  In  GeneraL  8ince  an  auctioneer  assumes  an 
obligation  to  bis  employer  to  perform  the  services 
confided  to  him  with  ordinary  care,  diligence,  and 
skill,  he  is  responsible  for  loss  arising:  from  his 
negligence  in  failing  to  do  so,*^  as  where  he  negli- 
gently sells  at  a  sacrifice.^'  But  he  is  not  liable 
for  a  loss  of  wbieh  his  negligence  is  not  the  proxi- 
mate cause,^^  nor  for  a  loss  arising  from  his  mis- 
take upon  a  doubtful  point  of  law,  or  upon  a  point 
recently  decided.** 

[i  67]   b.  Om  of  Property.   It  is  the  duty  of 


an  anetioneer  to  take  the  sune  eare  of 
smt  to  him  for  sale  that  a  pmdent  man  ordiuril; 
takes  of  his  own  goods,**  and  he  is  liable  for  tfae 
loss  of  eooda  caused  by  his  n^igoiee;^'  bnt  he  is 
not,  if  nee  from  n^ligence,  liable  fw  loss  esmed 
by  theft,  buiglary,  or  fire." 

Aumnnca.  VHien  tat  aoetioneer  nndotakes  to 
effect  insurance,  if  for  any  cause  he  cannot  An  ta, 
be  should  at  once  notify  his  principal;  ttthenriae 
he  is  liable  for  loss  by  fire.** 

[$58]  c.  INsobMlience  of  Instructions.  It  b 
the  duty  of  an  auctioneer,  like  other  agents,  strictly 
to  observe  and  obey  instructions  from  his  prineipaL 
If  he  fails  so  to  do  he  is  liaUe  in  damages.**  Tbus, 
if  he  is  directed  not  to  sell  goods  below  a  eertun 
price,  be  must  put  them  up  at  such  price,  and  he 
cannot  sell  them  if  they  do  not  bring  it;**  and  if 
they  perish  because  they  do  not  bring  sneh  priee 
the  loss  falls  on  the  owner.'* 

[i  69]   d.  Aeconstiiic  for  Vjohuy  Beoeind.  It 


8.  Thompson  v.  Kelly,  101  Mass. 
291,  3  AmR  S6S;  Freeman  v.  Lieber- 
man,  S2  Pa.  Super.  4S6.  See  also 
FurnlsB  v.  Hone.  8  Wend.  (N.  T.)  247. 

[a]  X  O  V  for  dmcNrit^Where  an 
Ructfoneer  without  the  ven(lor"a  con- 
sent takes  the  purchaser's  I  O  U  for 
the  deposit,  an  action  will  lie  at  the 
suit  of  the  auctioneer  against  the 
purchaser  for  the  amount  of  the  I  O 
U.    Hodgens  v.  Keon,  [1894]  2  Ir.  657, 

[b]  Snit  on  oheok. — where  the 
terms  of  sale  of  real  estate  at  public 
auction  require  a  purchaser  to  make 
B  cash  payment  of  earnest  money  to 
the  auctioneers  and  a  purchaser  gives 
his  check  for  sutdi  earnest  money  to 
the  auctioneers,  the  latter  mav  main- 
tain an  action  on  the  check  In  their 
own  names,  and  payment  to  them  will 
discharge  the  instf'ument:  but  defend- 
ant is  free  to  ^ake  any  defense 
against  the  cheqk  which  he  could 
have  made  If  the  action  had  been 
brought  directly  upon  his  oral  prom- 
ise to  pay  the  earnest  money.  Free- 
man V.  Llebermaji,  52  Pa.  Super.  426. 

9.  Johnson  v.  Buck,  S5  N.  J.  L. 
338,  10  AmR  243;  Muller  v.  Maxwell, 
15  N.  T.  Super.  355;  Bleecker  v. 
Franklin.  2  B.  D.  Smith  (N.  Y.)  98. 

10.  Johnson  V.  Buck,  SB  N.  J.  L. 
338,  10  AmR  243. 

11.  Townsend  v.  Van  Tassel,  8 
Daly  (N.  Y.)  261;  Hicks  v.  Minturn, 
19  wend.  (N.  Y.)  550;  Chapman  v. 
Walton.  10  BIng.  57,  25  ECL  36.  131 
Reprint  826;  Denew  v.  Daverell,  8 
Campb.  451:  Swale  v,  Canadian  Pac. 
R.  Co.,  26  Ont.  L.  493.  2  DomLR  84, 
3  OntWN  664.  21  OntWEt  225.  1  Dom 
Ul  SOI,  3  OntWN  601.  20  OntWR  997. 

[a]  Deposit  of  prooMda  la  buk. — 
Where  an  auctioneer  with  the  assent 
of  the  seller  deposits  the  proceeds  of 
the  sale  in  a  bank  to  his  own  credit, 
minglinar  them  with  his  own  funds 
and  witl)  the  proceeds  of  sales  for 
others,  the  seller  becomes  a  general 
creditor  of  the  auctioneer  with  no 
preference  over  other  creditors.  Levy 
v.  Cavanagh,  16  N.  T.  Super,  100, 

[b]  FailTure  to  Moextaln  bidder.— 
An  auctioneer  accepted  a  bid,  but  did 
noi  call  for  the  name  of  the  bidder. 
The  bidder  was  asked  by  the  auc- 
tioneer to  come  to  the  desk,  but  did 
not  do  so.  Later  the  auctioneer  put 
up  the  chattel  again  and  sold  It  for  a 
less  sum.  It  was  held  that  he  was 
liable  to  the  owner  for  the  sum  first 
bid.  Townsend  v.  Van  Tassel,  8  Daly 
(N.  Y.)  261. 

[c]  Proof  of  title. — In  an  action 
against  an  auctioneer  to  recover  the 
price  of  property,  a  slave  sold  by  the 
auctioneer,  plaintiff  must  prove  such 
a  property  In  the  slave  as  will  en- 
title him  to  the  proceeds  of  the  sale. 
It  Is  not  sufhcient  to  show  merely 
(hat  he  delivered  It  to  the  auctioneer. 
Allen  V.  Brown,  6  Mo.  323. 

[d]  Ab  aoUoB  of  asesM  will  He 


against  an  auctioneer  who  concMls 
material  facts  resultlns  In  a  loss  to 
his  principal.  Ring  v.  Potts,  38  N.  B. 
42  (holding  that  an  action  of  deceit 
will  He  against  an  auctioneer  who, 
being  employed  to  effect  the  sale  of  a 
piece  of  property,  concealed  from  his 
principal  a  material  fact,  by  reason 
of  which  concealment  the  latter  sold 
the  property  for  a  smaller  sum  than 
he  could  have  obtained  If  he  had 
been  in  possession  of  all  the  facts). 

[e]  Aoosptliur  resolMlon  of  oon- 
traot. — ^Where  the  owner  of  a  horse 
places  the  animal  in  an  auctioneer's 
hands  for  sale  with  a  warranty  that 
the  horse  Is  sound  and  kind  in  ail 
harness,  and  the  auctioneer  sells  the 
horse  with  such  warranty,  but  sub- 
sequently the  purchaser  returns  the 
horse  on  the  ground  that  It  Is  vicious 
and  unmanageable,  and  the  auctioneer 
accepts  back  the  horse  and  returns 
the  purchase  money  without  hie  prin- 
cipal's consent,  he  will  be  liable  to 
his  principal  for  the  amount  thus 
paid;  even  if  the  prlDofpal  was  guilty 
of  deceit  In  authorizing  the  auctioneer 
to  give  the  warranty,  the  auctioneer 
would  not  be  authorised  to  accept  a 
rescission,  inasmuch  as  a  mere 
breach  of  warranty  does  not  give  the 
purchaser  the  right  to  rescind.  (Jar- 
diner  V.  D.  P.  S.  Nichol  Co.,  48  Pa, 
Super,  610. 

18.  Cull  V,  Wakefleld,  6  U.  C.  Q.  B. 
O,  S.  178  (holding  that  an  action  will 
He  against  an  auctioneer  for  selling 

?'0Ods  at  a  ruinous  sacrlflce,  if  the 
ury  And  that  under  the  circum- 
stances he  has  acted  negligently  and 
In  disregard  of  his  duty). 

13.  Dranow  v.  MacDonald.  76  N.  J, 
L.  259,  69  A  1009  (holding  that  in  an 
action  against  an  auctioneer,  In  that 
the  refusal  of  the  bidder  to  take  title 
was  because  of  the  auctioneer's  mis- 
description of  the  property  on  the 
sale,  the  loss  of  rent  and  the  damage 
to  the  property  resulting  from  the 
moving  out  of  plaintllTs  tenant  were 
Improperly  considered  as  elements  of 
damage). 

[a]  Thm  gnmM.  ml*  that  an 
agent  is  not  liable  for  damage  In- 
curred without  his  negligence,  while 
he  is  engaged  In  the  prudent  exer- 
cise of  his  discretion  and  In  pursu- 
ance of  the  regular  course  of  busi- 
ness, applies  to  auctioneers.  Ex  p. 
Belchler,  Ambl.  218,  27  Reprint  144; 
Knight  V.  Pllmouth.  3  Atk.  480,  26 
Reprint  1076;  Russell  v,  Hankey,  6  T. 
R.  12,  101  Reprint  409. 

14.  Marsh  v.  Whitmore,  21  Wall. 
(U.  S.)  178,  22  L.  ed.  482;  Mechanics- 
Bank  v.  Merchants'  Bank,  6  Mete 
(Mass.)  13;  Hicks  v,  Minturn,  19 
Wend.  (N.  Y.)  550. 

IB.  Maltby  v.  Christie.  1  Esp.  340; 
Massey  v.  Banner,  1  Jac,  &  W,  241, 
87  Reprint  867. 

16.  Davis  T.  Garrett.  6  Blng.  71S,  19 


ECL  821,  180  Reprint  14&8,  6  £RC2TI. 

IT.  UaltbT  V.  Christie,  1  Kspt  340; 
Vere  v.  Smith,  1  Vent.  121,  8S  Reprint 
88. 

[a]    VBvroidaU*  aooUsBts^An 

auctioneer  Is  bound  to  take  only  due 
care  of  property  sent  to  him  for  s&le. 
the  same  as  he  would  of  his  own 
goods,  and  Is  not  liable  for  unavoid- 
able accidents.  Maltby  t.  Cbrtatie, 
1  Esp.  840. 

18.  Callander  v.  Oelrlcha,  6  Blnc- 
N.  Gas.  68,  36  ECL  41,  182  Reprlai 
1026. 

[a]  UaMUty  as  Isanrsr. — If  be  is 

in  any  case  required  to  insure  the 
goods  of  his  principal,  and  falls  so 
to  do,  he  becomes  an  Insurer  him- 
self. As  such,  he  Is  liable  in  the 
event  of  a  loss,  but  he  Is  entitled  to 
credit  for  the  premium  which  should 
have  been  paid.  Shoenfeld  v.  FleUh- 
er,  73  III.  404. 

[b]  Bis  doty  Is  doM  when  he  se- 
cures insurance  in  good  companies, 
although  they  may  fail  to  pay  in- 
surance after  loss.  Johnson  t.  Camp- 
belt,  120  Mass.  449. 

IS.  N,  Y.— Bush  V,  Cole.  26  N.  T. 
261,  84  AmD  843;  Haiul  v.  I>unhain. 
1  N.  T.  Super.  666;  Wolfe  t.  Luyster, 
1  N.  Y.  Super.  146. 

Pa. — Steele  v.  Sllmaker,  11  Bnt- 
A  R.  86. 

S.  C— WUklnson  t.  Campb^  1  S. 
C,  L.  169. 

Ehig. — Williams  v.  Evana.  Ll  R.  1 
Q.  B.  862;  Brown  v.  Staton.  S  CUt. 
363,  18  £CL  678;  Warlow  v.  Harri- 
son, 1  B.  ft  E.  296.  102  BCL  296.  I» 
Reprint  ISO;  HIbbert  v.  Bay  ley.  2  F. 
A  F.  48;  Jones  v.  Nanney.  lieClelL 
26,  148  kmurlnt  11.  18  Frlu  76;  14> 
Reprint  9lf. 

^  N.  8j — ^Haaon  v.  Chamberlain.  1  N- 

'see alsogenerally Agency  |f  870-31^. 

[a]  Wubssaiisut  tamotvtmar  of  pa- 
diaasr  on  oredlt,~Where  auctlooeers 
are  authorized  to  sell  on  credit,  aod 
they  do  so  taking  the  notes  of  the 
purchasers  payable  to  themaclTci 
the  principal,  and  not  the  auctioneers, 
must  bear  the  loss  in  caae  of  tlte 
failure  of  the  makers  of  the  notes  be- 
fore their  maturity,  unless  tlte  aD<^ 
tioneers  have  appropriated  tlie  note: 
to  their  own  use,  Townes  v.  BIrcheti, 
12  Leigh  (89  Va.)  173. 

ao.  Williams  V,  Poor,  29  F.  Cn. 
No.  17.782,  8  Cranch  C.  C  151; 
Hasul  V.  Dunham,  1  N.  Y.  Super,  ti^ 

Am  to  rislit  of  seller  to  fix  adsl- 
mum  pvloe  see  supra  {  84. 

[a]  Hatnze  of  llaMU^. — ^An-atK- 
tloneer  who  sells  goods  at  aoctioa 
for  a  less  price  than  that  agreH 
upon  is  not  guilty  of  a  convwsioTt. 
but  at  most  Is  liable  In  another  foro 
of  action  for  damages.  Lastnrtea  t. 
Hecht,  184  NYS  667. 

81.  Williams  V.  Poor.  M  P.  Cu. 
No.  17,732.  8  Oanch  CL  C.  S53. 


For  latsr  oases,  dsralopmsata  and  tbmMfm  in  ^e  law  see  eumulatlre  Annotations,  same  ttt: 
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is  the  duty  of  an  auctioneer  to  ke^  aeenrate  ac- 
counts of  sales  and  collections  and  to  account, 
when  askedf  to  his  priucipal.^^  The  seller  is  en- 
titled, upon  the  completion  of  the  sale,  to  a  deposit 
paid  io  the  auctioneer;'*  but  if  the  sale  is  rescinded 
because  of  the  auctioneer's  fraud,  and  the  deposit 
is  returned  to  the  purchaser,  the  seller  cannot  re- 
cover of  the  auctioneer  the  amount  of  the  deposit 
as  money  paid  to  bis  use.'* 

Interest  The  auctioneer  is  not  liable  for  interest 
upon  mone^  received,  unless  it  is  withheld  with 
fraudulent  intent.^^ 

[i  60]  6.  Estoppel  of  Auctioneer  to  Auert  Title. 
An  auctioneer  sued  for  the  proceeds  of  goods  sold 
by  him  cannot  set  up  title  in  himself  either  as  a 
defense  to  the  action  or  in  reduction  of  damages." 

61]  2.  To  Bnyer— a.  In  GenwaL  An  auc- 
tioneer may  be  liable  in  damages  to  a  buyer,  where 
be  is  guilty  of  a  breach  of  duty  which  be  owes  to 

82.  Parker  v,  Nash,  Uann.  Unrsp. 
C&>.  (!«.>  190  (holding  that  an  auc- 
tioneer who  hAfl  received  from  a  pur- 
chaser the  price  of  property  cannot 
•vade  the  payment  of  it  to  every 
claimant  in  turn  and  hold  it  as  hia 
own:  he  must  restore  It  to  his  prin- 
cipal); Gray  v.  Halg,  80  Beav.  219, 
62  Reprint  687. 

88.  Harlngton  v.  Hoggart,  1  B.  & 
Ad.  677,  20  <0«,  109  Reprint  902. 

84.  Murray  v.  Blann,  2  Exch.  538; 
Stevens  v.  Lee,  2  Wklv.  Rep.  16. 

85.  Turner  v.  Burfcinahaw,  L.  R 
2  Ch.  482. 

Se.  Hutchinson  v.  Qordon,  2  Del. 
179;  Osgood  V.  Nichols,  S  Gray 
(Mass.)  420. 

87.  McManua  v.  Fortescue,  [1907] 
2  K.  B.  1  (holding  that,  where  at  an 
auction  by  the  conditions  of  which 
each  lot  was  to  be  offered  subject  to 
a  reserve  price,  plaintiff  bid  for  a  lot 
a  sum  which  was  lesa  than  the  re- 
serve price,  and  the  auctioneer  tbink- 
Ins  by  mistake  that  the  reserve  price 
bad  been  reached  knocked  down  the 
lot  to  plaintiff,  but  immediately  dis- 
eovered  his  mistake  and  withdrew 
the  lot  and  refused,  although  re- 


qoeated  by  plaintiff,  to  make  and  sign 
a  memorandum  of  contract  of  sale. 
Inasmuch  as  both  the  bid  and  the 
acceptance  of  the  bid  at  the  auction 
irare  conditional  on  the  reserve  price 
being  reached  or  exceeded,  plaintiff 
mua  not  entitled  to  maintain  an  ac- 
tion against  the  auctioneer  either  for 
breach  of  duty  or  for  breach  of  war- 
ranty of  authority);  Rainbow  v. 
HoWklns,  [1904]  2  K.  B.  322  (no 
breach  of  warranty  of  authority). 

[a]  An  'anotlomssr  wazrantii  Us 
MttoiFitr  to  sell,  and  If  he  sella 
without  authority,  although  by  Inno- 
cent mistake,  he  Is  liable  m  damages 
to  the  purchaser  for  loss  of  his  bar- 

Sain.  Anderson  v.  Croall.  6  F.  (Ct. 
earn.)  158. 

08.  Dent  v.  McGrath,  S  Bush  (Ky.) 
174  (holding  farther  that.  In  an  ac- 
tion againat  an  auctioneer  for  dam- 
a.ere8  resulting  from  hla  false  war- 
ranty of  the  title  of  stolen  property 
which  the  purchaser  has  surrendered 
to  the  true  owner,  a  Judicial  eviction 
Is  not  necessary  where  the  answer 
do«e  not  controvert  the  allegations 
as  to  want  of  title  and  the  owner's 
reception).  See  also  Wichtendahl  v. 
flss,  etc.  Horse  Co.,  128  NTS  92. 

[a]  bvUed  wazxaatji^-Althongh 
tlie  sale  of  goods  by  an  auctioneer 
"as  are"  relieves  hfm  from  any  re- 
■ponslblllty  by  way  of  warranty  or 
for  any  defects  in  the  condition  of 
the  thing  sold,  it  nevertheless  Implies 
tlie  existence  of  the  thing  aotd  In 
some  condition  and  does  not  protect 
bim  If  the  subject  of  the  sale  Is 
wholly  different  from  what  it  is  rep- 
resented to  be.  Ruben  v.  Lewis,  20 
MIso.  582.  46  NTS  426.  See  also 
Payne  v.  fjlsden,  17  T.  L.  R.  161  (no 
Implied  warranty);  Somers  v.  CDono- 


hue.  9  U.  C.  C.  P.  208  (holding  that, 
where  an  auctioneer  sells  a  chattel 
as  bis  own  and  delivers  It  to  the  pur- 
chaser from  whom  it  Is  taken  by  the 
rightful  owner,  the  auctioneer  la  to 
be  treated  as  Impliedly  warranting 
that  he  has  a  right  to  sell  and  Is 
therefore  bound  to  compensate  the 
purchaser  for  the  loss). 

[b]  "Healers'  talk." — Owing  to  the 
nature  of  the  circumstances  under 
which  auction  sales  occur,  the  rule 
that  mere  "dealerjs'  talk"  will  not  be 
construed  as  a  warranty  applies  with 
peculiar  force.  McOrew  v.  Forsytbe, 
31  Iowa  179. 

[c]  Mtatnts  of  bands, — A  verbal 
Warranty  of  an  auctioneer,  where  be 
alone  was  trusted  and  expressly 
agreed  tor  himself  to  warrant  the 
title,  Is  an  original  undertaking  and 
not  within  the  statute  of  frauds. 
Schell  V.  Stephens,  60  Mo.  275. 

89.  Stison  v.  Wulff,  26  III.  A.  616; 
Woolfe  V.  Home,  2  Q.  B.  D.  855. 

[a]  OonTsndoa^Where,  at  an 
auction  by  order  of  a  receiver,  lots 
of  lumber  were  sold,  and  plaintiff 
purchased  a  number  of  them  but  re- 
fused to  take  one  lot  because  of  a 
variance  with  the  prospectus,  and 
the  sale  was  without  condition,  and 
delivery  orders  for  each  lot  were 
given  the  purchaser  entitling  him  to 
the  lumber  on  presentation  of  the  or- 
ders and  after  the  auction  the  pur- 
chaser was  prevented  by  an  employee 
of  the  receiver  from  taking  the  lum- 
ber purchased  and  paid  for  unless  he 
should  pay  for  the  lot  rejected,  which 
employee  acted  on  the  representation 
of  the  auctioneer  that  the  terms  of 
the  auction  had  not  been  complied 
with,  the  auctioneer  was  guilty  of 
conversion.  Smith  v.  Hurley,  29  K,  I. 
489,  72  A  70S. 

30.  Rawson  V.  Silo,  114  App.  Dlv. 
358,  99  NTS  934  (obtaining  money  by 
fraud), 

[a]      Innooeat  misstatements. — 

Where  an  auctioneer,  on  the  owner's 
instructions,  innocently  represents 
tbat  pictures  are  the  works  of  cer- 
tain well  known  artists,  and  they  are 
sold  as  such,  and  the  sale  accounts 
settled,  the  purchaser,  on  discovering 
that  the  pictures  are  not  the  works 
of  the  artists  represented,  has  no 
claim  against  the  auctioneer.  Hlndle 
v.  Brown,  98  L.  T.  Rep.  N.  S.  791. 

31.  Teaffe  v.  Simmons.  11  Allen 
(Mass.)  342  (holding  that  as  to  the 
deposit  money  the  auctioneer  is  a 
stakeholder  between  the  parties,  and 
Is  liable  as  auch) ;  Robinson  v.  Troflt- 
ter,  11  Allen  <Masa)  339;  Cockcroft 
V.  Muller.  71  N.  T.  367;  Merritt  v. 
Archer,  163  App.  Dlv.  648.  148  NTS 
1008  [rev  82  Mtsa  S15.  143  NTS  »2S] 
(holding  tbat  an  auctioneer  Is  liable 
for  a  vendee's  deposit,  where  he 
paid  It  over  to  the  vendor  prior  to 
the  law  day  named  In  the  terms  of 
sale,  although  be  was  not  notified  of 
the   vendor's   failure  to   furnish  a 


the  buyer,  or  of  a  breaeh  of  his  warranty  of  an- 
thority.^'  If  without  authority,  express  or  implied, 
from  his  principal,  the  auctioneer  warrants  prop- 
erty, he  makes  the  warranty  personally  and  ia  liable 
thereon."  If  he  assumes  the  delivery  of  go(}ds  sold 
by  him,  he  is  liable  for  a  failure  to  deliver  them;*" 
and  he  is  also  liable  for  any  fraud  committed  by 
him  upon  the  buyer.'* 

Liability  for  deposit.  He  is  also  responsible,  as 
stakeholder,  to  the  purchaser  for  money  paid  as  a 
deposit,  according  to  the  terms  of  the  sale,  if  the 
vendor  refuses  or  fails  to  complete  the  eonvey- 
anoe.'^  K  he  receives  a  deposit,  knowing  that  the 
vendor  has  a  defective  title,  he  is  answerable  to 
the  purchaser,  although  he  may  have  paid  the  de- 
posit to  the  vendor." 

62]  b.  Sale  for  Undisclosed  Principal  An 
auctioneer  is  personally  responsible  as  vendor,  un- 
less at  the  time  of  the  sale  he  discloses  the  name 

proper  deed  and  of  the  vendee's  de- 
mand until  after  such  law  day,  and 
although  there  was  no  deceit  prac- 
ticed on  the  vendee  or  concealment 
of  the  vendor):  Mahon  v.  Llscomb, 
19  NTS  224;  Boyman  v.  Outch,  7  Bing. 
379,  20  KCh  178.  131  Reprint  147;  Bur- 
rough  V.  Skinner,  5  Burr.  2639,  98 
Reprint  887;  Wllaon  v.  Wilson,  14  C. 
a  616,  78  ECL  616,  139  Reprint  253: 
Gray  v.  Gutterldge.  3  C.  &  P.  40.  14 
ECI.  440:  Duncan  v.  Cafe,  2  M.  &  W. 
244.  160  Reprint  747.  But  see  Ellison 
V.  Kerr,  86  111.  427  (where  It  ap- 
peared that,  five  months  after  the 
sale,  the  vendor  gave  the  purchaser 
a  contract  acknowledging  receipt  of 
the  deposit  money,  and  the  purchaser, 
through  whose  acts  the  auctioneer 
had  been  Induced  to  pay  the  deposit 
to  the  vendor,  suffered  two  years  to 
elapse  after  the  sale  before  making 
demand  for  the  deposit.  It  was  held 
that  the  rule  that  the  auctioneer  la 
the  stakeholder  of  both  parties  had 
ceased  to  apply,  and  that  the  pur- 
chaser  could  not  recover  the  deposit). 

UaUU^  of  mUsv  for  davoMt  see 
supra  I  48. 

[a]  mo  laay  b*  nu&^-A  pur- 
chaser at  an  auction  sale  of  real  es- 
tate, who.  In  accordance  with  the 
terms  of  sale,  has  paid  to  the  auc- 
tioneer a  portion  of  the  purchase 
price,  may,  upon  failure  of  the  vendor 
to  convey  a  perfect  title  as  agreed, 
maintain  an  action  to  recover  ms  de- 
posit either  against  the  auctioneer  or 
the  vendor,  or  both,  and  Is  entitled 
to  interest  from  the  time  of  a  de- 
mand for  the  money  and  a  refusal 
to  pay.  He  Is  entitled,  however,  to 
but  one  satisfaction;  and  a  recovery 
and  satisfaction  of  the  Judgment 
against  either  the  vendor  or  the  auc- 
tioneer will  discharge  the  other. 
Where  therefore.  In  an  action  againat 
the  vendor,  plaintiff  failed  to  prove 
a  demand,  and  so  was  refused  Inter- 
est, It  was  held  that  the  satisfaction 
of  said  Judgment  was  a  bar  to  an  ac- 
tion against  the  auctioneer,  although 
in  the  latter  action  proof  was  given 
of  a  demand  and  refusal.  Cockcroft 
V.  Muller,  71  N.  T.  367. 

[b]  BlU  of  interpleader.— If  ad- 
verse claims  arise  as  to  the  deposit 
money  received  by  an  auctioneer, 
one  party  insisting  upon  Its  return 
and  the  other  on  Its  being  paid  over, 
the  auctioneer  may  file  a  bill  of  in- 
terpleader. Blocker  v.  Graham.  2 
Edw.  (N.  T.)  647. 

fc]  IWlar  la  brlBging-  salt, — The 
fact  that  the  successful  bidder  at  an 
auction  sale  delays  several  years 
after  the  vendor's  default  before 
bringing  suit  against  the  auctioneer 
for  the  deposit  made  at  the  time  of 
the  sale  does  not  estop  him  from  re- 
covering same.  Merritt  v.  Archer, 
163  App.  Dlv.  «4S,  148  NTS  1008 
[rev  82  Misc.  61B,  142  NTS  9261. 

38.  Edwards  v.  Hodding,  5  Taunt. 
815,  1  ECL  416,  128  Reprint  913. 
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AUCTIONS  AND  AVCTIOSEEKS 


[§§  62-64 


of  bis  principal;  since  his  general  emptoyment  as 
auctioneer  is  not  per  se  notice  that  he  aets  as 
agent.''  But  to  have  this  effect  the  contract  must 
be  valid  as  arainst  his  principal.'* 

63]  3.  To  Third  PersoiiB In  General. 
An  auctioneer  who  sells  property  for  one  who  has 
no  title  and  pays  over  to  his  principal  the  proceeds 
is  liable  to  the  real  owner  for  the  conversion,  even 
though  such  auctioneer  acts  in  good  faith,  and 
without  knowledge  of  the  defect  of  title  ;^  but  he 
has  a  right  of  action  against  his  principal  for  any 


loss  which  he  thus  ineurs.^^  Of  course  an  auction- 
eer is  liable  to  the  true  owner  for  the  proceeds  of 
a  sale  if  he  sells  with  knowledge,  or  under  cireum- 
stances  which  charge  him  with  knowledge,  that  the 
property  does  not  belong  to  his  principal;*'  bat  if 
be  has  advanced  money  upon  goods  obtained  fraodo- 
lently,  without  notice  of  the  fraud,  he  may  retain 
the  goods  as  against  both  the  vendor  and  his  credi- 
tors." 

[$64]  b.  Garnishment  An  auctioneer,  selling 
goods  by  order  of  a  sheriff  and  receiving  the  money 


aSL  III.— Eltson  v.  WulCf.  26  Ul.  A. 
616. 

Ky. — Thomas  v.  Kerr,  S  Bush  619, 
96  AmD  262  and  note. 

Md. — Se«muller  v.  Pucha,  64  Ha. 
217,  1  A  120,  54  AmR  766. 

Mo. — Schell  V.  Stephens,  60  Mo.  375. 

N.  T. — Meyer  v.  Redmond,  205  N. 
T.  478,  98  NE  906.  41  LRANS  67B  [aft 
141  App.  Div.  123,  126  NTS  1052]; 
Baltzen  v.  NIcolay,  53  N,  Y.  467:  Bush 
V.  Cole,  28  N.  T.  261.  84  AmD  S48; 
Mills  V.  Hunt,  20  Wend.  431  [aff  17 
Wend.  SS3]. 

Tex. — Davie  v.  Lynch,  1  Tex.  A. 
Civ.  Cas.  S  695. 

Eng. — Jones  v.  LIttledale,  6  A.  &  R 
486,  33  ECL  285,  112  Reprint  186; 
Pranklyn  v.  Lamond,  4  C.  B.  637,  66 
ECL  637,  186  Reprint  6S8;  Hanson  v. 
Roberdeau.  1  Peake  N.  P.  120. 

[a]  Tli*  mm  fact  tliat  a  paraon 
la  an  auction— r  la  not  anSolairt  no- 
Uoo  (1)  to  purchasers  that  he  Is  not 
aelUns  his  own  goods.  Scallngr  v. 
KnolHn,  94  111.  A.  443.  (2)  The  oc- 
cupation of  auctioneer  and  the  exer- 
cise of  It  In  selling  stock  pursuant 
to  an  advertisement  announcing  a 
sale  of  stock  at  public  auction  in  the 
auctioneer's  salesroom,  on  specified 
terms  requiring  the  payment  of  the 
price  to  nlm  at  his  oRlce,  does  not 
give  notice  that  the  auctioneer  acts 
as  agent,  and  he  wilt  be  bound  as 

Erinclpal,  unless  at  the  time  of  sale 
e  discloses  the  name  of  the  princi- 
pal. Meyer  v.  Redmond,  141  App. 
Div.  123,  126  NTS  1052  [aff  205  N. 
T.  478,  98  NE  «06,  41  LRANS  675]. 
(3)  But  where.  In  an  action  to  recover 
money  paid  to  an  auctioneer  for 
Btolen  horses  sold  by  htm.  the  evi- 
dence Indisputably  showed  that  the 
auctioneer's  principal  was  present  at 
the  sale,  and  Identified  himself  In 
plalntllfa  presence  by  stepping  out 
from  the  crowd  on  being  called  on  to 
do  so  by  the  auctioneer,  the  aum- 
clency  of  such  Identification  to  re- 
lieve the  auctioneer  from  personal 
liability  was  for  the  Jury,  although 
he  failed  to  disclose  the  principal's 
name.  Mercer  v.  Leihy,  139  Mich. 
447.  102  NW  972. 

[b]  A  memorandnm  executed  by 
an  auctioneer  selling  stock  without 
disclosing  the  name  of  the  owner  and 
accepting  the  partial  payment  called 
for  fn  the  advertisement  for  the  auc- 
tion, reciting,  "Sold  at  auction  ...  to 
fname  of  buyer]  40  shrs  ...  at 
40  .  .  .  Received  10  per  cent,  on  ac- 
count .  ,  .  Balance  .  .  .  Payable  be- 
fore" a  time  specified,  la  a  bill  of 
sale  showing  that  he  personally  sold 
the  stock,  and  he  cannot  escape  lia- 
bility by  showing  that  prior  to  the 
execution  of  the  instrument  he  In- 
formed the  buyer  that  a  third  person 
was  the  owner  of  the  Rtock.  Meyer 
V.  Redmond,  141  App.  Div.  128,  128, 
126  NTS  1052  [aff  205  N.  T.  478.  98 
NE  906,  41  LRANS  675]. 

[c]  Whava  an  anotlonaar  dlaoloaas 
Um  faot  of  Us  aiFaB07  and  Ua  jyfiw- 
elpal,  the  law  presumes  that  he  has 
not  contracted  on  his  own  behalf, 
bot  for  the  principal.  Mercer  v. 
Leihy,  139  Mich.  447,  102  NW  972. 

[d]  ABwnnt  of  noovarr— An  auc- 
tioneer Belling  for  an  undisclosed 
principal  la  luble  to  the  purchaser, 
not  only  for  the  deposit  and  the  auc- 
tioneer's fees,  with  Interest,  but  also 
for  any  difference  between  the  actual 
value  of  the  property  and  the  price 


agreed  to  be  paid.  Bush  v.  Cole,  26 
N.  T.  261,  64  AmD  S43. 

34.  Baltxen  v.  Ntcolay.  51  N.  Y. 
467. 

as.  XdabilUy  for  ratuax  to  aooavt 

Md  see  supra  i  28. 

86.  Cat.— Swin  v.  Wllaon,  90  Cal. 
126.  27  P  88,  26  AmSR  110,  18  LRA 
606  [overr  Rogers  v.  Hule,  i  Cal.  K71, 
56  AmD  363];  Rogers  v.  Hule,  1  Cal. 
429,  54  AmD  300. 

Kan.— Greer  v.  Newland,  70  Kan. 
315,  316,  78  P  835,  109  AmSR  424  and 
note,  70  LRA  554  [quot  Cycl. 

Mass. — Robinson  v.  Bird,  IbS  Mass. 
357,  83  NG  391,  8^  AmSR  495;  Hills 
V.  Snell,  104  Mass.  173,  6  AmR  216; 
Coles  V.  Clark.  3  Cush.  399. 

Mich. — Kearney  v.  Glutton,  161 
Mich.  106.  69  NW  419.  46  AmSR  394. 

Mo. — Mohr  V,  Langan,  162  Mo.  474, 
63  SW  409,  86  AmSR  603  (holding 
that,  where  one  who  had  replevied 
goods  placed  them  in  a  warehouse 

J lending  a  suit,  and  on  an  adverse 
udgment  wrongfully  ordered  the 
warehouseman  to  deliver  them  to  an 
auctioneer  who  was  instructed  to 
sell,  the  auctioneer  was  liable  for 
conversion,  although  he  acted  Inno- 
cently); Koch  V.  Branch,  44  Ho.  642, 
100  AmD  324. 

N,  T. — Moloughney  V.  Hegeman,  9 
AbbNCas  403;  Chambess  v.  Mc- 
Cormlck,  4  NTLegObs  S42;  Hoffhian 
V.  Carow,  22  Wend.  285  [aff  20  Wend. 
211. 

Oh. — Miller  v.  Laws,  6  Oh.  Dec. 
(Reprint)  736,  7  AmLRec  606,  4  Cine 
LBul  123. 

Eng. — Consolidated  Co,  v.  Curtis, 
[18921  1  Q.  B.  495,  26  ERC  162:  Bark- 
er V.  Furlong,  (18911  2  Ch.  172;  Hol- 
Uns  V.  Fowler.  U  R.  7  H.  L.  757,  2 
ERC  410:  Cochrane  v.  RymiU,  40  L. 
T,  Rep.  N.  8.  744.  Compare  Turner  v. 
Hockey,  66  L.  J.  Q.  R  201. 

Ont.-— Johnston  v.  Henderson,  28 
Ont.  26. 

Compare  Swift  v.  Herkness,  21  Pa, 
Super.  523  (holding  that,  in  an  ac- 
tion against  an  auctioneer  to  recover 
the  value  of  a  horse  alleged  to  have 
been  wrongly  sold,  an  affidavit  of 
defense  is  sufUclent  which  avers  that 
the  horse  had  been  sold  as  the  prop- 
erty of  L  whom  defendants  believed 
to  be  the  owner  of  the  horse,  and  to 
whom  the  proceeds  of  the  sale  had 
been  paid;  that  prior  to  the  sale 
plaintiff  denied  under  oath,  In  an  afll- 
davit  of  defense  in  a  pending  judi- 
cial proceeding,  that  plaintiff  was  the 
owner  of  the  horse,  and  that  this  de- 
nial was  confirmed  by  plaintiffs 
agent  and  superintendent  who  as- 
sured L  that  plaintiff  did  not  own  the 
horse,  and  that  he  might  sell  It  and 
retain  the  proceeds;  that  the  same 
superintendent  and  agent  was  duly 
notified  of  the  proposed  sale,  and 
again  disclaimed  that  plaintiff  had 
any  Interest  In  the  horse). 

Contra  FrUaell  v.  Rundle,  88  Tenn. 
396,  12  SW  918,  17  AmSR  908  (hold- 
ing that  an  auctioneer  who.  In  the 
regular  course  of  his  business,  re- 
cefvea  mortgaged  chattels  from  the 
mortgagor  ana  sella  them  for  him  on 
commlaalon,  and  pays  over  the  pro- 
ceeda  thereof,  wftnout  notice,  actual 
or  conatmctlve,  of  the  mortgage,  is 
not  liable  to  the  mortgagee  as  for  a 
conversion  of  the  kooos.  The  regis- 
tration of  the  mortgage  In  such  case 
does  not  operate  aa  oonatmotlve  no- 
tice to  the  auctioneer). 


[a]  Zf  tiM  asetlonoar  aeta  mmly 
aa  an  Intennadlan  he  la  not  liable. 
National  Uercantue  Bank  v.  Xb^mill, 
44  L.  T.  Rep.  N,  S.  767, 

[hi  »Mcator  A*  son  tort,— An 
auctioneer  who  aella  the  aaaeta  of  a 
deceased  person  Is  liable  for  the  debti 
of  the  deceased  as  executor  de  bod 
tort  unless  he  can  show  that  he  acted 
under  an  executor  who  haa  proved 
the  will.  Nulty  Fagan,  U  R.  22 
Ir.  604. 

37.  Adamson  v.  Jarvls,  4  Bing.  6t. 
IS  ECL  403,  406,  130  Reprint  691 
(where.  In  an  action  on  the  case  b7 
an  auctioneer  against  a  defendant 
who  asked  plaintiff  to  sell  goods  to 
which  he  had  no  title.  Best,  O.  J., 
said:  "The  true  principle:  it  la  thlai 
he  who  affirms  either  what  he  does 
not  know  to  be  true,  or  knows  to  be 
false,  to  another's  prejudice  and  hl^ 
own  gain,  is  both  In  morality  and  law 

f:ul1ty  of  falsehood,  and  must  answer 
n  damages.  But  here  Is  a  contract: 
the  plaintiff  Is  hired  by  defendant  to 
sell,  which  Implies  a  warranty  to 
Indemnify  against  all  the  conse- 
quences tnat  follow  the  sale.  .  .  .  But 
It  has  been  said,  you  have  not  shown 
that  the  affirmation  was  false  at  the 
time  it  was  made;  for  the  breach  is 
not,  that  plaintiff  had  not  authorltv 
to  sell  at  the  time  he  [defendantl 
said  he  had,  but  at  the  time  of  the 
sale,  which  was  subsequent.  .  .  .  1( 
defendant  had  authority  to  sell  at  the 
time  he  employed  plaintiff,  but  eeaaed 
to  have  that  authority  at  the  tfme  of 
the  sale,  he  should  have  Informed 
plaintiff  of  this  change  In  his  situa- 
tion, and  prevented  him  from  doing 
what  he  ought  not  to  have  done:  at 
ell  events,  he  should  not  hava  taken 
the  proceeds  of  the  aale"). 

38.  Morrow  Shoe  Mfg.  Co.  New 
England  Shoe  Co.,  67  Fed.  68B.  «  CCA 
508.  24  LRA  417:  HIgglna  v.  I^odge, 
68  Hd.  229,  11  A  846,  6  AmSR  487; 
Hardaere  v.  Stewart,  5  Esp.  lOS.  See 
also  Blnns  v.  Pigot,  9  C  *  P.  208.  21 
ECL  130. 

[a]  Wliera  rooda,  tli*  aajagatt 
propartar  of  a  marriad  woaun,  -rnvn 
placed  oy  her  husband  In  a  ware- 
house, and  the  posseBslon  of  them, 
for  the  purpose  of  sale,  was  given  to 
auctioneers,    the    auctioneers  were 

I  lable  both  for  the  goods  sold  by 
them  and  for  the  goods  taken  away 
by  the  huslMind  after  notice  of  the 
wife's  claim.  Davis  v.  Artingstall,  49 
L.  J.  Ch.  609. 

[b]  Told  chattel  mortgac*^ — An 
auctioneer  who,  as  agent  of  the  mort- 
gagee in  a  chattel  mortgage  void  un- 
der the  insolvent  laws,  sells  the  mort- 
gaged property,  under  a  power  in  the 
mortgage,  after  notico  of  the  Issu- 
ance of  a  warrant  In  InaolTency 
against  the  mortgagor  and  demand 
of  possession  by  a  proper  ofScer.  H 
guilty  of  a  conversion  of  the  proo- 
erty,  and  Is  liable  to  the  assignee  in 
Insolvency  for  the  value  thareoC 
Mllllkan  v.  Hathaway,  148  Kass.  19, 
19  NB  16,  1  LRA  610. 

».    Hlgglns  V.  Lodge.  68  Md.  229, 

II  A  846,  6  AmSR  427;  L^wls  v. 
Mason,  94  Mo.  561,  6  SW  911.  S  SW 
735  (holding  that  an  auctioneer  who 
receives  In  good  faith  and  wlthcmt 
the  knowledge  of  any  fraud  a  osa- 
slgnment  of  goods  to  be  sold  oa  com- 
mission  and,  on  receiving  part  there- 
of, advancea  the  consignor  moaey 
upon  account  la  entitled  to  tbe  poa- 


For  lAtor  oKMSi  MmlepmsBta  and  ehanffag  In  the  law  aee  cumulative  Annotations,  same  title,  page  and  note  aumlMr. 
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for  the  same,  is  accountable  only  to  the  sheriff 

and  cannot       held  as  the  trustee  of  those  who 

may  have  claims  on  the  sheriff  for  the  pro- 
ceeds." 


[$65]  c.  Collection  of  Auction  Dnty.  Some 
states  impose,  by  statute,  a  duty  on  auction  sales, 
and  make  the  auctioneer  resf)onsible  to  the  state 
for  the  collection  of  each  duties.^* 


VIL  AUOTIONEEB'B  BOIH)  AND  AOTIOKS  THEREON 


[{  66]   A.  Necemity,  BeatOsitM.  and  ValiditT. 

Some  states,  in  addition  to  a  license,  require  an 
anettoneer  to  give  a  bond,  with  one  or  more  sure- 
ties, conditioned  upon  the  faithful  performanee 
of  his  duty.**  Such  bond  miut  eonform  in  its 
provisions  to  the  ordinanee  or  statute  goveni- 
ing  it.** 

li  67}  B.  Uabilitles  on  Bond.  The  lUbilit^  of 
a  surety  on  sneh  bond  depends  upon  the  condition 
of  the  bc«d;  it  is  never  more  extensive  than  the 
obligation  which  it  imposes.**  These  bonds  are 
usoally  available  to  protect  the  government  against 
violations  of  its  regulations  concerning  auctioneers, 
and  to  protect  individuals  who  have  intrusted  prop- 
erty to  an  auctioneer  for  sale;*°  they  have  no  rela- 
tion to  the  pnrehwe  and  sale  of  property  by  an 


session  of  the  goods  as  against  an 
attachine:  creaitor  of  the  vendor  of 
the  consignor  and  cannot  be  deprived 
of  their  possession  either  by  the  con- 
signor or  a  creditor  of  the  consignor 
until  his  advances,  commissions,  and 
charges  are  paid);  Hurray  v.  Mann, 
2  £xch.  638. 

40;  Pennlmsn  v.  Rowles,  0  Mass. 
ISS.  See  also  Fratte  v.  Scott,  19  Mo. 
625  (holding  that  an  auctioneer  hav- 
ing; in  bis  possession  a  consign- 
ment for  sale  cannot  be  garnished 
by  plaintiff  In  an  execution  suit 
against  the  owner  of  the  goods). 
See  generally  Oamlahment  (20  Cyc 
9691. 

41.  State  v.  Poulterer.  16  Cal.  514; 
E>allas  v.  Chaloner,  3  Dall.  (Pa.)  600, 
1  L.  ed.  696.    See  also  supra  S  9. 

[a]  In  I>ontsbwi>  an  auctioneer  Is 
liable  for  the  state  duties,  whether 
be  collects  them  or  not,  but  the  du- 
ties are  not  due  until  the  sale  la  com- 

Slete.  State  v.  Olrardey,  84  La.  Ann. 
20. 

[b]  In  Jbacaolraaetto  the  duty 
Imposed  by  St.  (1822)  c  87,  on  auc- 
tion sales,  does  not  extend  to  a  lease 
by  auction.  It  does,  however,  extend 
to  a  sale  by  auction  of  an  existing 
leasehold  estate.  Sewatl  v.  Jones,  9 
Pick.  (Mass.)  4LS. 

[c]  ireir  Tork. — Repeal  of  L. 
(1868)  c  547,  amending  L.  <1R46)  c 
62  see  Pco.  v.  WUmerdlng.  136  N.  T. 
363,  S2  NE  1099. 

48.  Cal. — State  v.  Poulterer,  16  CJal. 
£14. 

La. — St  Louis  Church  v.  Bonneval, 
13  La.  Ann.  321;  Houton  v.  Noble,  1 
Ann.  192. 

Md. — McMechen  v.  Baltimore,  3 
Harr.  &  J.  534. 

K.  C. — Raleigh  v.  Holloway,  10  N. 
C.  234. 

Pa. — Daly  v.  Com.,  76  Pa.  331; 
r>avla  V.  Com.,  S  Watts  297;  Yard  v. 
Lea,  9  Teates  885  [afC  4  Dell.  95,  1 
X*.  ed  766]:  Dallas  v,  Chaloner,  3 
Dall.  600,  1  L.  ed.  696. 

49,  ueorgetown  v.  Baker,  10  F. 
Oa.8.  No.  5,342,  2  Cranch  C.  C.  291 
(lioldinff  that  a  bond  executed  to  a 
municipal  corporation  instead  of  to 
tbe  mayor,  as  required  by  ordinance, 
is  void). 

44.  Charleston  v.  Paterson,  IS  3. 
C.  L.  1«5. 

t  a  3  Bstoppel^^Al  though  a  cor- 
poratlon  cannot  lawfully  oecome  an 
auctioneer,  yet  where  It  has  given 
bond  as  such  both  the  corporation 
and  the  sureties  on  its  bond  are 
eatoppad  to  set  up  such  defense  In  an 
action  on  the  bond.  Lyon  v.  Stern, 
110  La.  473,  34  SE  641. 

46.  Moser  v.  Bankers'  Surety  Co., 
109  App-  DIv.  172.  95  NYS  609. 

Moser  V.  Bankers'  Surety  Co., 


109  App.  Dlv.  172,  174.  96  KYS  809 
(holding  that  L.  [1897]  p  776  c  682 

1  5.  providing  that  the  sureties  on  a 
bond  of  an  auctioneer  shall  "be  liable 
for  breach  of  contract  or  of  duty 
toward  the  person  or  persons  con- 
algnlnc  goods  for  sale,  as  well  as  for 
the  other  acts,  omissions  and  mat- 
ters now  provided  by  law,"  does  not 
Impose  Uability  In  favor  of  a  mort- 
gagee for  the  act  of  an  auctioneer  In 
personally  buying  property  subject  to 
a  duly  recorded  mortgage  and  there- 
after selllne  the  same  at  auction  and 
keeping  the  proceeds), 

47.  Saul  V.  U,  S.  Fidelity,  etc.,  Co., 
71  App.  Dlv.  77,  75  NYS  Il5;  Plura- 
mer  v.  Bankers'  Surety  Co.,  52  Misc. 
97,  101  NYS  529;  Raleigh  v.  Hollo- 
way.  10  N.  C.  234;  Tripp  v.  Barton. 

13  R.  I.  130,  131  (holding  that  neglect 
of  an  auctioneer  to  pay  over  the  pro- 
ceeds of  a  sale  by  him  constitutes  a 
breach  of  his  bond,  conditioned 
merely  that  he  shall  "well  and  faith- 
fully perform  all  the  duties  of  said 
office  during  his  continuance  there- 
in").   

[a]  PTlTate  sal*. — If  goods  are 
sent  to  an  auctioneer  with  directions 
to  sell  them  at  public  auction,  and  he 
sells  them  at  private  sale,  without 
authority,  and  does  not  pay  over  the 
proceeds,  bis  bond  as  auctioneer  is 
liable.  McMechen  v.  Baltimore,  3 
Harr.  A  J.  (Md.)  534. 

[b]  Boad  walnat  fraud. — ^But  a 
bond,  designed  by  the  provisions  of  a 
statute  as  security  against  frauds 
and  fraudulent  practices  committed 
upon  purchasers  at  auction  sales, 
does  not  embrace  the  fraud  of  an 
auctioneer  In  converting  to  his  own 
use  the  proceeds  of  goods  consigned 
to  him  for  sale.    Viadero  v.  Stacom, 

14  Daly  346,  12  NYSt  114. 

[c]  Diaohacr*  at  MMltoa.^<i> 

Where  an  auctioneer's  license  is  void 
because  not  under  the  corporate  seal, 
as  required  by  ordinance,  a  surety  on 
the  bond  given  before  the  Issuance 
of  the  license  Is  not  liable,  although 
the  auctioneer  continued  to  act  as 
such  throughout  the  year.  Qeorge- 
town  V.  Baaer,  10  F.  Cas.  No.  6,342. 

2  Cranch  C.  C.  291.  (2)  Where  goods 
had  been  sold  by  the  auctioneer  for 
cash,  and  the  owner,  with  the  con- 
sent of  the  auctioneer's  sureties,  ac- 
cepted the  purchaser's  notes  In  pay- 
ment, the  sureties  were  discharged. 
Mouton  V,  Noble,  1  La.  Ann.  192.  (3) 
The  neglect  of  a  city  treasurer  to 
call  on  an  auctioneer  to  render  an 
account  of  his  sales  does  not  dis- 
charge the  auctioneer's  sureties  from 
their  liability.  Charleston  v.  Pater- 
son. 18  S.  C.  L.  165.  (4)  A  discharge 
in  bankruptcy  of  an  auctioneer  does 
not  discharge  the  sureties  on  his  offl- 


anetioneer  on  hia  own  account.**  Since,  however, 
it  is  the  duty  of  an  auctioneer  to  account  to  his 
employer  for  the  proceeds  of  a  sale  made  by  him, 
sureties  on  his  bond  which  is  conditioned  that  he 
will  do  whatsoever  the  law  requires  are  liable  to 
his  employer  for  the  proceeds  of  a  sale  whieh  he 
wrongfully  fails  to  pay  over,*^  which  liability  ae- 
cmes  immediately  upon  the  auctioneer 'a  default  in 
failing  to  pay  over  the  proeeeds.*' 

68]  G.  Aetbnt  on  Bend.  A  person  who  in- 
tmsta  an  avetioneer  with  the  sale  of  goods,  and 
who  has  a  claim  against  him  for  mon^  arising 
from  the  sale,  may  i^iply  for  and  direct  a  suit  on 
the  auctioneer's  bond  even  though  the  ordinance 
requiring  the  bond  did  not  authorize  any  person  in 
partienlar  to  sue  upon  it.^'   The  party  ftrat  bring- 

Jones  V.  Russell,  44  Qa. 


clat  bond. 
460. 

[d]  l>eflBSM.p— (1)  Where  an  own- 
er of  personal  property  sold  at  auc- 
tion bad  a  secret  agreement  with  the 
auctioneer  that  the  property  should 
not  be  sold  except  for  a  bid  satis- 
factory to  the  owner,  and  it  was  not 
disputed  that  the  property  was  actu- 
ally sold  to  the  highest  bidder,  and 
there  was  no  claim  that  the  owner 
made  use  of  a  "putter"  to  raise  the 
price  of  the  property,  such  agree- 
ment is  no  defense  to  an  action  by 
the  owner  of  the  property  on  the 
auctioneer's  bond  to  recover  the  pro- 
ceeds of  the  sale  which  the  auctioneer 
has  not  turned  over  to  the  owner, 
Gregory  v.  U.  S.  Fidelity,  etc.,  Co.,  46 
Misc.  112,  91  NYS  596.  (2)  A  surety 
cannot  object  that  the  bond  was  In- 
valid In  that  the  principal  had  not 
taken  out  a  license  as  required  by 
statute.  State  v.  Blohm,  26  La.  Ann. 
638.  Compare  Qeorgetown  v.  Baker, 
10  F.  C^s.  No.  6,342,  2  Cranch  C.  C. 
291. 

48.  Plummer  v.  Bankers'  Surety 
Co„  62  Misc.  97,  101  NYS  629  (hold- 
ing that,  where  plaintiffs  goods  were 
sold  by  certain  auctioneers,  it  was 
their  duty  to  pay  over  the  proceeds 
of  the  sale,  and  their  default  in  so 
doing  constituted  a  breach  of  their 
boncC  creating  an  immediate  liabil- 
ity thereon). 

[a]  Duration  of  UablUtyv— The  lia- 
bility of  an  auctioneer  commissioned 
for  one  year,  and  of  his  sureties  un- 
der a  bond  to  perform,  etc.,  "during 
the  i>eriod  he  shall  continue  to  act 
as  an  auctioneer  under  the  commla- 
ston  that  may  be  granted  to  him," 
continues  while  he  acts  as  auctioneer, 
and  does  not  expire  in  one  year.  Daly 
v.  Com.,  75  Pa.  831.  383.  But  see 
Florence  v.  Richardson,  8  La.  Ann. 
868,  664  (holding  that  where  an  auc- 
tioneer who  had  received  goods  and 
advertised  them  for  sale  sells  them 
after  his  term  of  oflUce  has  expired 
and  converts  the  proceeds  to  his  own 
use,  the  sureties  on  his  bond  who 
bound  themselves  "that  he  should 
perform  his  duty  as  an  auctioneer  to 
all  persons  who  shall  employ  blm  as 
such,  during  his  continuance  In 
ofHce,"  win  not  be  liable  for  the 
amount  so  converted). 

49.  McMechen  v.  Baltltnora.  2' 
Harr.  &  3.  (Md.)  41. 

[a]  tn  PeanasrlTanla  it  has  been 
held  that  the  bond  of  an  auctioneer 
is  security  for  his  private  customers 
as  well  as  for  the  payment  of  the 
duties  to  the  state,  and  either  may 
sue  upon  it.  Davis  v.  Com.,  3  Watte 
297;  Yard  v.  Lee,  8  Teates  336  [aff 
4  Dall.  96.  1  L.  ed.  766], 

[bj  Fleafllag. — ^A  complaint  In  an 
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ing  Boit  on  the  bond  is  entitled  to  priority  of  pay-  |  ment,  although  he.  may  not  obtain  judgment  first** 


AUOTOBITATES  FHII.OSOPHOBUM,  H£DI- 
OOBUH  ET  POETABUH  SUNT  IN  0AU8IS 
ALLEOAin>.£  £T  TBHENP^S.^ 

AUOUPIA  TEBBORUM  ffOKT  JUDIOE  ItT- 
DIOKA.' 

AITDI  ALTERAM  FABTEH.» 

AUDIENOE  COURT.  A  eonrt  belonging  to  the 
Arehbishop  of  Canterbary,  of  equal  authority  with 
the  court  of  arches,  although  inferior  both  in  dig- 
.  nity  and  in  antiquity.^ 

AUDIEHOIA.  In  Spanish  law  a  term  used  in 
several  senseB.  (1)  The  superior  court  of  one  or 
more  provinces  representing  the  king  in  the  ad- 
ministration of  justice  and  reviewing  causes  from 
the  inferior  courts  of  the  territory  included.^  Some- 
times, especially  in  the  colonies,  it  has  exercised 
administrative  as  well  as  judicial  functions,  for 
example,  conducting  examinations  for  clerks  of 
courts.*  So  the  audiencia  of  Manila,  organized 
in  1583,  was  for  a  time  vested  with  the  executive 
and  legislative  power  in  the  Philippines.*  Causes 
determined  by  an  audiencia  are  reviewable  by  the 
tribunal  supremo  in  Bladrid.   A  report  is  required 

action  asalnst  a  surety  on  an  auc- 
tioneer's bond  for  the  tatter's  failure 
to  account  for  tbe  proceeds  of  the 
sale  of  property  Intrusted  to  him. 
which  alleges  that  the  auctioneer  was 
licensed  for  the  year  1899,  and  filed 
the  proper  bond,  and  that  he  applied 
for  a  license  for  the  year  1900.  and 
flled  a  bond,  and  that  pursuant  "to 
said  licenses  and  each  of  them"  he 
entered  on  the  business  of  auctioneer, 
sufficiently  avers  that  he  was  licensed 
for  the  year  1900.  Saul  v.  U.  S.  Fi- 
delity, etc.,  Co.,  71  App.  Dlv.  77.  76 
NTS  615, 

[c]  TKmwamvtSxmm, — In  an  action 
on  an  auctioneer's  bond.  It  will  be 
presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  bond  and 
license  were  given  the  same  day,  the 
execution  of  the  former  preceding 
the  granting  of  the  latter.  McMechen 
V.  Baltimore,  2  Harr.  &  J.  <Md.)  41. 

SO;  HcKean  v.  Shannon,  1  Blnn. 
<Pa.)  370  (holding  aleo  that  subse- 
quent suitors  are  paid  pro  rata). 

1.  A  maxim  meaning  "The  opin- 
ions of  philosophers,  physicians,  and 
poets  are  to  be  alleged  and  received 
In  causes."    Bouvler  L.  D. 

8.  A  maxim  meaning  "Catching  at 
words  Is  unworthy  of  a  Judge." 
Bouvler  L.  D. 

[a]  ^mllad  lai  State  v.  Flem- 
mlnr.  6ff  Me.  148,  IBl.  28  AmR 
652. 

3.  A  maxim  meaning  (1)  "Hear 
the  other  side."  Peloubet  Leg.  Max. 
(2)  "No  man  should  be  condemned 
unheard."  Broom  Leg.  Max. 

[a]  AppUed  Int  Aldrlch  v.  Kinney, 
4  Conn.  380,  384,  386.  10  AmD  161; 
Ex  p.  Davis,  41  Me.  38,  59;  Middle- 
sex Bank  v.  Butman,  29  Me.  19,  26; 
Howland  v.  Vincent,  10  Mete.  (Mass.) 
371,  875,  43  AmD  442;  Cloud  v.  Pierce, 
86  Mo.  3E7,  366:  Peo.  v.  Phillips,  1 
Park.  Or.  (N.  T.)  95,  106;  Jones  v. 
Williams,  1B5  N.  C.  179.  190,  71  SE 
222.  36  LRANS  426;  Swan  v.  Har- 
rison, 2  Coldw.  (Tenn.)  534,  545: 
French  v.  Wlnsor,  24  Vt.  402,  407: 
State  v.  Stepp,  63  W.  Va.  254,  258, 
69  SB  1068;  In  re  Gillies,  42  N.  S. 
44.  48. 

4..  Wharton  L.  Lex. 
6.  Novlslma  RecopilactOn  lib  IV 
tit  I  ley  1;  lib  T  tit  1  ley  10;  lib  XI 
tit  XX  leyes  8.  10,  15.  See  also 
Escrlche  Dioclonarlo;  TJ.  8.  v.  PadUla, 
4  Philippine  611,  616  <per  ■  John- 
son, J.). 

Novlslma  Recopllacl6n  lib  IV 


from  each  as  to  the  number  and  character  of  causes 
determined  and  as  to  the  state  of  judicial  busi- 
ness.^ (2)  The  place  or  building  where  the  sessions 
of  the  audiencia  are  held."  (3)  Tbe  sessions  of 
the  audiencia."  (4)  The  territorial  jurisdiction 
of  the  audiencia.'^ 

Aodienda  plena  refers  to  the  group  of  jnstiees 
composing  eourt.^' 

AUDIT.^'  As  a  nomt,  an  adjustment;^*  an  ex- 
amination;^" an  examination  of  accounts;^*  the  ex- 
amination and  allowance  of  accounts;*^  an  offldsl 
exunination;^'  an  ezaminatwn  into  aeeoonts  or 
dealings  with  mtmey  or  property,  eapeeially  an 
examination  by  proper  officers  or  persons  appointed 
for  that  purpose  who  compare  the  chafes  with 
the  vouchers,  examine  witnesses,  and  state  the  ze- 
sulta;"  a  bearing;'*^  a  hearii^  on  examination;*^ 
an  investigation;''  an  ofllcial  verifieatiffli  o£  ae- 
eounts  or  clainu.** 

Aa  a  verb,  to  adjnst;^  to  allow  or  rdjeet;**  to 
ascertain;'*  to  compare  charges  with  vonehcn;" 
to  decide;"  to  determine;"  to  digest;"  to  exam- 


Ut  T  ley  1;  lib  V  tit  I  ley  10;  lib  XI 


tit  XX  leyes  8.  10,  16.  See  also 
Bscriche  Dlcctonarlo. 

7.    Barrows  Hist.  Philippines. 
S.    Reglamento  Provisional  art  86; 
Escriche  Dlcclonarlo. 

9.  Escriche  Dlcclonarlo.  For  exam- 
ple, the  court  bultding  In  Manila  Is 
still  known  as  the  "Audiencia,"  al- 
though the  court  Itself  has  been 
auperseded. 

10.  Escriche  Dtcclonarlo. 

11.  Escriche  Dlcclonarlo. 
la.  Escriche  Dlcclonarlo. 
18.  AVdltl 

Of  claim  against: 

County  see  Counties  [11  Cvc  686]. 
District  of  Columbia  see  District 

of  Columbia  [14  Cyc  6381. 
Municipal  corporation  see  Munlci- 

Sil  Corporations  [28  Cyc  1749]. 
ool    district    see    Schools  and 
School  Districts  [35  Cyc  1062]. 
State  see  States  [36  Cyc  902], 
Town  see  Towns  [38  Cyc  6603. 
United  States  see  United  States 
C89  Cyc  759]. 
See  also  Auditor  postp  860. 

14.  Peo.  v.  Bd.  of  'Town  Auditors, 
74  Hun  88,  86,  26  NTS  122;  Syracuse 
V.  Roacoe.  66  Misc.  817,  323,  123 
NTS  408;  Cavan  v.  Brooklyn,  5  NTS 
758.  769  [ad  23  NE  741]. 

15.  Rio  Grande  County  v.  Bloom, 
14  Colo.  A.  187.  59  P  417.  419;  Green 
V.  Spencer,  67  Iowa  410,  412,  26  NW 
681 :   Clement   v.   Lewlston,   97  Me. 

95,  98,  53  A  984;  Peo.  v.  Bd.  of  Town 
Auditors,  74  Hun  83,  86.  26  NTS  122: 
Cavan  v.  Brooklyn,  5  NTS  758,  759 
[aft  23  NE  741];  Byrne's  Case,  34 
Pa.  Co.  513.  521. 

[a]  BeMonabl*  tine  for  wirniluw- 
tlon  avtkorlssd. — "Audit"  implies  an 
examination  and  a  consideration,  so 
that  a  reasonable  time  must  be  al- 
lowed after  tbe  presentaUon  of  a 
claim  to  the  county  commlsslonera  In 
which  they  will  audit  the  claim  be- 
fore an  action  can  be  brought  for 
refusing  to  allow  the  claim.  Rio 
Grande  County  v.  Bloom,  14  C3olo.  A. 
187,  68.  P  417,  419. 

16.  Clement  v.  Lewlston,  97  Me. 

96,  98,  68  A  984. 

17.  Peo.  v.  Green,  6  Daly  (N.  T.) 
194,  200;  State  v.  Morrle,  67  S.  C. 
163,  167,  46  SE  178  [quot  Cyc]. 

18.  Century  D  [quot  Byrne's  Case, 
84  Pa.  Co.  513.  521], 
^  18.  Century  D.  [quot  Byrne's  Case, 
34  Pa.  Co.  513,  521], 
__aO.  Peo.  V.  Bd.  of  Town  Auditors. 
74  Hun  St.  86,  26  NTS  122;  Terr  v. 
Grant  8  Wyo.  241,  248.  21  P  693. 


81.  Peo.  V.  Bd.  of  Town  Andltora, 
74  Hun  83.  86,  26  NTS  128.  Sm  also 
Peo.  V.  Oneida  County,  24  Hon  <N. 
T.)  413.  419. 

88.  Travelers'  Ins.  Co.  t.  Ptme 
Engine  Co.,  141  Wis.  108,  180,  128 
NW  643. 

83.  Century  D.  [quot  Byrne's  Case. 
84  Pa.  Co.  513,  521]. 

84.  In  re  Clark,  5  F.  Caa.  No. 
2,810.  9  NatBanhrReg  67.  69;  Haddox 
V.  Randolph  County.  65  Oa.  216.  218; 
McGulre  v.  Iowa  County.  133  Iowa 
636.  641,  111  NW  34;  Sinclair 
National  Surety  Co.,  132  Iowa  S49, 
568.  107  NW  184:  Machlas  River  Ca 
T.  Pop&  86  Me.  19,  22;  In  re  Heath, 
52  N.  J.  Bq.  807,  809,  33  A  46;  Peo. 
V.  Barnes,  114  N.  Y.  817,  828.  20 
NE  609,  21  NE  739;  Peo.  v.  Jefferson 
County,  86  App.  Dlv.  239,  248,  54  NTS 
782;  Peo.  v.  fown  Auditors,  74  Hnn 
83,  86,  26  NTS  122;  In  re  Murphy. 
24  Hun  592,  694  [all  86  N.  T.  627 
mem];  Peo.  v.  Oneida  County,  24  Hun 
(N.  T.)  413,  419;  Peo.  v.  Green.  6 
Daly  (N.  T.)  194,  200;  Syracuse  v. 
ROscoe,  66  Misc.  317,  323.  123  NTS 
403;  Morris  v.  Pea,  3  Den  (N.  Y.) 
381.  391:  State  v.  Morris,  67  S.  G. 
153,  167,  46  SB  178  [quot  Cyc]: 
Terr  v.  Grant,  8  Wyo.  >«1,  848.  H 
P  693. 

86.  McGulre  v.  Iowa  County  133 
Iowa  636,  641,  111  NW  34;  Peo.  v. 
Barnes,  114  N.  T.  817,  323,  20  NE  609, 
21  NE  739;  Peo.  v.  Sallna  Town  Bd^ 
27  App.  Dlv.  476,  478,  50  NTS  631: 
Peo.  V.  Town  Auditors.  74  Hun  S3  8C. 
26  NTS  122;  Peo.  v.  Oneida  County. 
24  Hun  (N.  T.)  413,  419;  Syracuse 
Roscoe,  66  Misc.  S17.  323.  123  NTS 
403;  Peo.  v.  Orleans  County.  16  Mlsc 
213,  214,  88  NTS  890;  jforrls  T. 
Peo.,  3  Den  (N.  T.)  881,  881;  State 
V.  Morris,  67  S.  C.  1B8,  187,  4S  SB 
178  [quot  Cyc];  Terr.  Onnt,  3 
Wyo.  241,  248,  21  P  698. 

86.  Peo.  v.  Gllroy.  88  Hun  M8. 
507.  31  NTS  776. 

87.  Green  v.  Spencer,  87  Iowa  410i, 
412,  25  NW  681:  Clement  v.  Lewlstan, 
97  Me.  95,  98.  S3  A  984;  Ford  T. 
Springer  Land  Assoc,  8  N.  H.  87, 
67.  41  P  541  [aff  168  U.  8.  518,  18  SCt 
170,  42  L.  ed.  668];  Peo.  Onaite 
County,  24  Hun  (N.  T.)  413.  419. 

88.  State  V.  Morris,  67  S.  C  IfilL 
167,  46  SE  178  [quot  CycJ;  Terr.  T. 
Grant,  3  Wyo.  241.  243.  21  P  C8S. 

89.  Peo.  V.  Orleans  County,  18 
Misc.  213.  214.  38  NTS  890. 

ao.  In  re  Heath,  it  N.  J.  Bii.  88T, 
809,  33  A  46. 


For  latsv  oases,  davalavmsata  and  AaafM  In  the  law  see  cumulative  Annotations,  same  title,  pu;  and  noteJinmber. 
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AUDIT 


[6C.J.]  847 


ioe;'^  to  esamine  and  adjnet;"  to  examine  and 
adjust  an  account;"^  to  examine  and  digest;'*  to 
examine,  settle,  and  adjust  accounts — to  verify  the 
accuracy  of  the  statement  submitted  to  the  audit- 
ing officer  or  body;""  to  examine  and  verify to 
hear;^'  to  hear  and  examine;'"  to  hear,  examine, 
adjust,  pass  upon,  and  settle  an  account,  and  then 
allow  it;*"  to  hear,  and  upon  the  hearing  to  adjust, 


or  to  allow,  or  to  reject,  or  to  otherwise  decide, 
according  to  the  nature  of  the  claim;'*''  to  make  an 
audit  of;*>  to  pass  upon;*'  to  pass  upon  and  ad- 
just;*' to  settle;**  to  verify;*'  to  verify  by  refer- 
ence to  vouchers.**  In  its  broad  sense,  to  hear, 
examine,  and  determine  a  claim,  by  its  allowanoe 
or  its  disallowance  or  rejection  in  toto  or  in  part,*' 
tlie  word  implies  the  exercise  of  judicial  discre- 


n.  In  r«  a«,rk,  5  F.  Caa.  No. 
S,810.  9  NatBankrRee  87,  «»:  Cobb 
County  V.  Adama,  88  Ga.  61.  63; 
Uaddox  v.  Randolph  County,  66  Ga. 
216,  218:  Sinclair  v.  NaUonal  Surety 
Co..  132  Iowa  649,  668,  107  NW  184; 
Hachlas  River  Co.  v.  Pope,  36  Me. 
19,  22;  In  re  Heath.  62  N.  J.  Eq. 
807,  809,  33  A  46;  Ford  v.  Springer 
Land  Assoc  8  N.  M.  37,  677  41  P 
641  [air  168  U.  S.  513,  18  SCt  170.  43 
L.  ed.  662];  Peo.  v.  Barnes,  114  N.  T. 
317,  323,  20  NE  609,  21  NE  739; 
Peo.  V.  Jefferson  County,  3S  App. 
DIv.  289,  242,  64  NTS  782;  Peo.  v. 
Salina  Town  Bd..  27  App.  Dlv.  476, 
478,  60  NTS  533;  Peo.  v.  Qllroy,  82 
Hun  BOO,  507,  31  NTS  776;  In  re 
Hurphy,  24  Hun  692,  694  [aff  86  N. 
T.  ((27  mem] ;  Peo.  v.  Oneida  County. 
24  Hun  (N.  T.)  413,  419:  Peo.  v. 
Green.  6  Daly  (N.  T.)  194.  200;  Syra- 
cuse T.  Roscoe,  66  Misc.  317.  323, 
123  NTS  403;  Peo.  v.  Orleans  County, 
1«  Misc.  213,  214.  88  NTS  890;  Morris 
V.  Feo.,  3  Den.  (N.  T.)  S81.  391;  State 
V.  Morris,  67  8.  C.  16S,  167,  46  SB 
178  [quot  Cyc]. 

Sa.  Maddox  T.  Randolph  County, 
66  Oa.  216,  218:  Sinclair  v.  National 
Surety  Co„  132  Iowa  649,  668.  107 
NW  184;  In  re  Heath,  62  N.  J.  Eq. 
807.  809,  83  A  46;  Peo.  v.  Oneida 
County.  24  Hun  (N.  T.)  418,  419; 
State  V.  Morris,  67  S.  C.  163,  167, 
46  SE  178  [quot  Cyc]. 

33.  Sinclair  v.  NatloDal  Surety  Co., 
132  Iowa  649,  568,  107  NW  184;  In 
re  Heath.  52  N.  3.  Eq.  807,  809.  88  A 
46;  Peo.  v.  Barnes,  114  N.  T.  317, 
323.  20  NE  609,  21  NE  739;  Peo.  v. 
Oneida  County,  24  Hun  (N.  T.)  413. 
419;  Peo.  v.  Green,  6  Daly  (N.  T.) 
194,  200;  Peo.  v.  Orleans  County,  16 
Misc.  213,  214,  8S  NTS  890;  Morris 
V.  Peo.,  3  Den  (N.  T.)  881.  191; 
State  v.  Morris,  67  S.  C.  163,  167. 
45  SE  178  [quot  Cyc]. 

84.  In  re  Heath,  62  N.  J.  Eq.  807. 
809,  33  A  46. 

SO.  Ford  v.  Springer  Land  Assoc., 
8  N.  M.  37.  67,  41  P  541;  Peo.  v. 
Green.  6  Daly  (N.  T.)  194,  200;  State 
V.  Morris,  67  S.  C.  168,  167,  46  SB  178 
[quot  Cyc]. 

36.  In  re  Heath,  62  N.  J.  Eq.  807, 
809.  38  A  46. 

37.  In  re  Claris  6  F.  Oas.  No. 
2.810.  9  NatBankrReg  67,  69;  Mc- 
Ouire  V.  Iowa  County,  MS  Iowa  636, 
641,  111  NW  34;  Peo.  v.  Barnes,  114 
N.  T.  317,  323.  20  NE  609,  21  NE 
739;  Peo.  v.  Salina  Town  Bd.,  27  App. 
r>iv.  476,  478,  50  NTS  533;  In  re 
Murphy,  24  Hun  692,  594  [aff  86  N.  T. 
627  mem];  Syracuse  v.  Roscoe,  66 
Misc.  317.  323,  123  NTS  403;  Peo.  v. 
Orleans  County,  16  Misc.  213.  214,  38 
NTS  890;  Morris  v.  Peo.,  8  Den. 
<N.  T.)  381,  391;  Cooke  v.  Custer 
County,  13  Okl.  11.  18.  78  P  270; 
State  V.  Morris,  67  S.   C.  163,  167, 

45  SE  178  [quot  Cyc];  Terr.  Grant. 
3  Wyo.  241,  243,  21  P  693. 

[a]    "Prunarlly  it  meaiui  »  heaiv 
but  not  necessarily  so."  Sin- 
clair V.  National  Surety  Co.,  132  Iowa 
S49.  668,  107  NW  184. 

38.  McGuire  v.  Iowa  County,  183 
Iowa  636,  641,  111  NW  34;  Peo.  v. 
Salina  TOwn  Bd.,  27  App.  Dlv.  476, 
478.  50  NTS  633;  In  re  Murphy,  24 
Hun  692,  694  faff  86  N.  T.  627  meml; 
Syracuse  v.  Roscoe,  66  Misc.  117, 
sis.  123  NTS  403. 

m.  In  re  Clark,  6  F.  Cas.  No. 
2.810,  9  NatBankrReg  67,  69;  Morris 
V.  Peo.,  I  Den.  (N.  T.)  881.  891; 
State  T.  HorrlM,  07  S.  C.  162,  1<7, 

46  SB  178  [quot  Cyol. 


40.  Clement  v.  Lewiston,  97  Me. 
95,  98,  63  A  984;  New  Tork  Catholic 
Protectory  v.  Rockland  County,  159 
App.  Div.  466,  460.  144  NTS  652; 
State  V.  Morris.  67  S.  C.  163,  167. 
46  SE  178  fquot  Cycl:  Terr.  v.  Grant, 
3  Wyo.  241,  243,  21  T  693.  See  also 
McGuIre  v.  Iowa  County,  133  Iowa 
636,  641,  111  NW  34;  Peo.  v.  Barnes, 
114  N..  T.  317,  323,  20  NE  609,  21 
NE  739  [quot  State  v.  Morris,  supra] 
(to  the  effect  that  "in  Its  broader 
sense  it  Includes  its  adjustment  or 
allowance,  disallowance  or  rejec- 
tion");  Syracuse  v.  Roscoe.  66  Miao. 
317.  323.  128  NTS  403. 

41.  Pord  V.  Springer  Land  Ajsboc., 
8  N.  M.  87,  67,  41  P  541  [aff  168 
n.  S.  513,  18  SCt  170,  42  L.  ed. 
562], 

48.  In  re  Clark,  5  F.  Cas.  No. 
2,810,  9  NatBankrReg  67,  69;  Cobb 
County  V.  Adams,  68  Oa.  61,  53;  In  re 
Murphy,  24  Hun  692,  694  [aff  86  N. 
T.  627  mem];  Morris  v.  Peo.,  8  Den. 
<N.  Y.>  381,  S91;  SUte  Morris 
67  S.  C.  188,  167.  45  SB  178  [quot 
Cyc]. 

[a]    TMhaloal    sraM.— <1)  The 

word  tn  its  technical  sense  means  to 
examine,  to  pass  upon.  It  is  In  this 
sense  that'  the  word  is  used  In  a 
statute  making  It  the  duty  of  the 
ordinary  to  audit  all  elalms  agalnat 
the  respective  counties.  The  party 
presenting  the  claim  need  not  use 
the  word  "audit;"  It  is  sufficient  If 
he  presents  It  for  that  purpose,  and 
the  ordinary  examines  it  and  refuses 
to  allow  it,  that  is,  refuses  to  audit 
it  and  approve  It,  but  rejects  and 
disallows  It.  If  a  party  shows  that 
this  has  been  done,  he  has  a  right  to 
sue  in  court  on  the  claim.  Cobb 
County  V.  Adams,  68  Ga.  61,  63.  (2) 
It  Is  not  an  "audit"  by  a  town  board 
where,  without  allowing  or  disallow- 
ing any  specific  Item  charged  In  the 
account,  and  without  deciding  that 
any  definite  or  particular  days  were 
not  spent  In  the  services  of  the  town, 
they  arbitrarily  cut  down  the  bill  to 
suit  their  own  notions.  The  auditors 
must  perform  their  duties  by  pass- 
ing specifically  upon  the  specified 
charges;  their  correction  must  be, 
not  an  arbitrary  guess  at  the  grosa 
sum,  but  an  actual  audit  of  the 
amount  presented.  Peo.  v.  Elmlra, 
82  N.  T.  80,  83.  (3)  The  statute 
provides  that  the  account  of  the 
county  superintendent  of  health 
"shall  be  audited  by  the  county  board 
of  health  and  by  it  certified  to  the 
board  of  county  commissioners."  The 
word  "audit"  as  here  used,  has  a 
technical  meaning,  which  Is  to  ex- 
amine, to  pass  upon,  and  to  adjust. 
To  audit  implies  a  hearing,  and  upon 
the  hearing  to  adjust,  or  to  allow, 
or  to  reject,  or  otherwise  decide 
according  to  the  nature  of  the  claim. 
Cooke  V.  Custer  County,  IS  Okl.  11, 
18,  73  P  270. 

43.  In  re  Murphy,  24  Hun  692,  594 
[aff  86  N.  T.  627  mem]. 

44.  In  re  Clark.  6  F.  Cas.  No. 
2.810,  9  NatBankrReg  67.  69;  Peo.  v. 
Green,  5  Daly  (N.  T.)  194.  200;  Mor- 
ris V.  Peo.,  8  Den.  (N.  T.)  381.  391; 
State  V.  Morris.  87  S.  C.  153,  167. 
46  SE  178  [quot  Cyc]. 

45.  In  re  Heath,  52  N.  J.  Eq.  807, 
809.  SE  A  46;  Ford  v.  Springer  Land 
Assoc,  8  N.  M.  37.  67,  41  P  641 
[aff  168  U.  S.  618,  18  SCt  170.  42  L. 
ed.  662];  Peo.  v.  Green,  5  Daly  (N.  Y.J 
194,  200;  State  v.  Morris.  67  S.  C. 
16S,  1«7:  46  SB  178  [quot  Cycl. 

46.  Ford  T.  Springer  Irfuia  A 


8  N.  M.  37,  67,  41  P  641  [aff  168  U.  a 
613.  18  SCt  170,  42  L.  ed.  6621. 

[a]  Tor  exMiq^e  as  used  In  a 
contract  providing  that  certain  esti- 
mates 01  work  done,  furnished  by 
the  engineers,  shall  be  audited  by 
the  company.  It  does  not  mean  to  ex- 
amine, measure,  and  compute  the 
work,  but  to  examine  and  compare 
the  estimates  and  vouchers  with  pre- 
vious estimates,  vouchers,  and  pay- 
ments made  thereof.  Ford  v. 
Springer  Land  Assoc.,  8  N.  M.  37. 
67.  41  P  541  [aff  168  U.  8.  613,  18 
SCt  170,  42  L.  ed.  662]. 

47.  McGulre  v.  Iowa  County,  133 
Iowa  686.  641.  Ill  NW  84.  See  also 
Clement  v.  Lewiston,  97  Me.  85,  98, 
53  A  984,  986;  New  Tork  Catholic 
Protectory  v.  Rockland  County,  212 
N.  T.  311,  313.  106  NE  80;  Stemmler 
V.  New  Tork,  179  N.  T.  473,  480,  72 
NE  581;  Peo.  v.  Matthles,  179  N.  T. 
242,  247,  72  NE  103  [quot  Peo,  v. 
Barnes,  114  N.  T.  317.  323,  20  NE 
609,  21  NE  739;  Peo.  v.  Board  of 
Apportionment,  etc.,  62  N.  T.  224. 
227];  New  Tork  Catholic  Protectory 
V.  Rockland  County,  169  App.  Div. 
456,  460,  144  NTS  662;  Feo.  v.  Sara- 
toga County.  106  App.  Dlv.  381,  882, 
94  NTS  1012:  Peo.  v.  Salina,  27  App. 
Div.  476,  478,  60  NYS  633:  Peo.  v. 
Town  Auditors,  74  Hun  (N.  T.)  83,  86. 
26  NTS  122;  Weatem  New  Tork  Inst, 
for  Deaf  Mutes  v.  Broome  County.  82 
Misc.  63,  67,  143  NTS  241;  Syracuse 
V.  Roscoe.  66  Misc.  317,  328,  123 
NTS  403:  Peo.  v.  Orleans  County.  16 
Misc.  213,  214,  38  NTS  890;  Morris 
V.  Peo..  8  Den.  (N.  T.)  381,  391; 
Terr.  v.  Grant.  3  Wyo.  241.  243.  21  P 
693. 

[a]  Tor  exasnple  (1)  a  statute 
providing  that  the  board  of  town 
auditors  shall  audit  the  accounts  of 
the  commissioners  of  highways  for 
all  moneys  received  and  disbursed 
by  them  by  virtue  of  their  ofllces 
means  to  hear  or  to  examine  an  ac- 
count, and  In  Its  broader  sense  in- 
cludes adjustment,  allowance,  or  dis- 
allowance or  rejection;  and  hence, 
where  bills  for  the  expenditures  of 
the  commissioners  of  highways  were 
presented  to  the  board  of  town  audit- 
tors,  and  examined  by  them,  and 
decided  to  be  not  legal  liabilitiea  of 
the  town,  and  rejected,  such  bills 
were  audited  by  the  auditors  within 
the  meaning  of  the  statute.  Peo.  v. 
Barnes,  114  N.  T.  317,  323,  20  NE 
609,  21  NE  739.  (2)  Where  statute 
declared  that  in  all  proceedings  be- 
fore the  governor  for  the  removal 
of  any  county  officer  on  charges  pre- 
ferred against  him  all  the  costs  and 
charges  thereof  shall  be  a  county 
charge  upon  the  county,  which  shall 
be  audited  by  the  board  of  super- 
visors. It  was  held  that  "audit" 
meant  that  the  board  of  supervisors 
should  examine  all  accounts  relative 
to  the  matter,  comparing  the  charges 
with  the  vouchers,  examine  parties 
and  witnesses,  allow  or  reject 
charges,  and  state  the  balance.  Peo. 
V.  Oneida  County,  24  Hun  (N,  Y.) 
413,  419. 

[b1    Vo  "audit"  diarges,  In  bills 

rendered,  does  not  simply  mean  to 
determine  their  amount  In  the  sense 
of  binding  the  other  party.  Upon 
such  auditing  a  bill  will  be  ap- 
proved or  rejected,  and  on  an  audit- 
ing by  mMnioipal  authorities  a  re- 
jection would  not  preclude  recovery 
if  the  claimant  had  a  meritorious 
cause  of  action.  Clement  v.  Lewis- 
ton.  87  Me.  96,  98,  68  A  984. 
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tion/"  and  while  sometimeB  restricted  to  a  mere 
mathematical  process/*  it  is  generally  extended  to 
include  the  investigation,  weighing  of  evidence,  and 
deciding  whether  items  should  or  should  not  be 
included.***  In  actual  practice  to  audit  an  account 
is  to  see  that  the  accountant  is  charged  with 
everything  with  which  he  is  justly  chargeable,  and 
that  nothing  is  placed  on  the  credit  side  of  the  ae- 


ooant  for  which  he  is  not  jnstly  entitled  to  credit; 
and  then,  after  the  debit  and  credit  are  thus  made 
up,  to  asoertain  the  balance  remaining  in  his 
hands  to  examine  an  account,  compare  it  irith 
the  vouchers,  adjust  the  same,  and  to  state  the 
balance,  by  persons  legally  anthorized  for  the  pv- 
pose.** 


48.  In  re  Clark,  6  F.  Cas.  No. 
2,810,  ft  NatBankrReK  67,  «9;  Peo.  v. 
Ulster  County,  93  H.  T.  S97.  494; 
Peo.  V.  Board  of  Apportionment,  etc., 
52  N.  T.  224,  227;  Syracuse  v,  Roscoe, 
66  MlBc.  317.  323,  123  NYS  403.  See 
also  Peo.  V.  Barnes,  114  N.  T.  317, 
323,  20  NE  609.  21  NE  739  [aft  44 
Hun  674,  676] ;  Peo.  v.  JelTeraon 
County,  35  App.  Div.  239,  242.  54 
NTS  782;  Peo.  v.  Cooper,  24  Hun 
<N.  Y.)  337,  340:  Chase  v.  Saratoga 
County,  33  Barb.  (N.  T.)  603.  607; 
Peo.  V.  St.  Lawrence  County,  30  How 
Pr  (N.  T.)  173.  182:  Morris  v.  Peo.. 
3  Den.  (N.  T.)  381,  391;  State  v. 
Morris.  67  S.  C.  163.  167,  45  SK  178. 

[a]  "To  avdlt  a  claim  n  ▼!  ter- 
aUal-  Inworta  the  •seroUe  of  tadc- 
maal.'^Peo.  v.  Board  of  Apportion- 
ment, etc.  52  N.  T.  224,  227. 

4S.  Travelers'  Ins.  Co.  v.  Pierce 
En^ne^Ca,  141  Wis.  lOS,  106.  128 

80.  McOufre  V.  Iowa  County.  138 
Iowa  636.  641.  Ill  NW  34.  See  also 
Clement  v.  Lewiston.  97  Me.  95.  98.  63 
A  984;  Peo.  v.  Barnes.  114  N.  T.  317, 
323.  20  NE  609.  21  NE  739;  Peo.  v. 
Saltna.  27  App.  Dlv.  476.  478.  50  NTS 
538;  Peo.  v.  Bd.  of  Town  Auditors.  74 
Hun  83,  86.  26  NTS  122;  Peo.  v. 
Oneida  County,  24  Hun  {N.  T.)  413. 
419;  Peo.  v.  Orleans  County,  16  MIbc. 
213.  214,  38  NYS  890;  Morris  v.  Peo., 


3  Den.  (N.  Y.)  381,  Sftl;  Travelers' 
Ins.  Co.  v.  Pierce  Bnalne  Co.,  141 
Wis.  lOS,  ie6r.l»  NW  •S4;  Terr. 
V.  Grant.  8  Wyo.  241,  244.  21  P 
693. 

fa]    Xiultsd     meaalBf^At  the 

present  day  the  term  Is  confined  to 
the  investigation  of  accounts,  the 
examination  and  allowance  of  which 
is  termed  the  audit.  Peo.  v.  Oreen, 
5  Daly  (N.  T.)   194,  200. 

[b]  The  ten  la  set  apyUoabU  (1) 
to  demands  arlnlnK  from  tort.  Adams 
V.  Modesto.  131  Cal.  501,  602.  63  P 
1083;  Shields  v.  Durham.  118  N.  C. 
450.  462.  24  SE  7ft4.  86  LRA  2ft8.  (S) 
In  B  statute  provldlnB  that  the  board 
of  directors  of  a  district  township 
shall  audit  and  allow  all  Just  claims 
against  the  district  '^udlt"  refers  to 
claims  arising  on  contract,  and  means 
the  comparison  of  the  claim  with  the 
vouchers.  A  claim  for  personal  In- 
juries against  a  town  is  not  one 
arising  in  the  course  of  business, 
and  is  not  the  subject  of  county 
"audit"  in  the  proper  sense  of  the 
word.  The  examination  of  such  a 
claim  may,  and  usually  would,  re- 
quire the  aid  of  experts  and  other 
means  of  determination  which  would 
render  the  examination  inconsistent 
with  the  Idea  of  an  audit  of  the 
claim.  Green  v.  Spencer,  67  Iowa 
410,  412,   26  NW  681. 


61.  In  re  Heath,  S2  N.  J.  Bq. 
807,  80».  3S  A  46. 

80.  Uachlas  Rlvsr  Co.  t.  Pom 
85  He.  19,  22. 

[a]  Ww  eovrt^In  a  statute  re- 
quiring the  necessary  expenses  of 
witnesses  to  be  audited  by  the  proper 
executive  dei>artment  the  word  "n- 
dlt"  does  not  necessarily  Imply  tlut 
these  expenses  must  be  audited  In 
the  first  Instance  by  an  executlTC 
department  or  officer.  The  statute 
fixes  the  amount  to  be  allowed  for 
attendance  and  mileage  to  witnesses 
entitled  to  compensation ;  therefore 
the  auditing  contemplated  must  be 
done  primarily  In  the  court  in  which 
the  case  Is  pending.  Sanborn  t. 
U.  S..  135  U.  S.  271,  284,  10  SCt  8a 
84  L.  ed.  112. 

[b]  Wf  OomptroUa*  of  DannaM 
OomptM^^A.  suitute  declaring  that 
the  expenses  of  the  examination  of 
any  insurance  company  shall  be 
borne  by  the  company  after  belnx 
approved  by  the  superintendent  of 
the  Insurance  department  and  audited 
by  the  comptroller  means  that  the 
comptroller  should  nuke  an  exami- 
nation for  the  purpose  of  seelnc 
whether  the  preliminary  steps  liave 
been  taken,  and  he  has  no  power  ar- 
bitrarily either  to  Increase,  decrease, 
or  reject  the  bill.  In  re  Murphy,  €0 
HowPr  (N.  T.)  258,  259. 


For  lalar  eaa— i  dmlopMmM  and  oluMfw  In  th«  law  aea  oumnlativo  Annotatloua,  aamo  tltla^  paga  and  note  nnmbar. 
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[lUttwa  aot  Im  this  Tltto,  ttMM  clanAm  is  tkto  WoA,  ■••  Orow  M«ff«MaoM  lattw,  p  850] 
I.  DUFUnriON      1]  P  850  AHAftTKB 
n  NATURE  or  BEMEDT  [M]  P  850 

hl  present  status  of  remedy  [m]  p  ssi 

IV.  PROCEEDINOS  SUBJECT  TO  REUEDT  AND  GROUNDS  THEREFOR  lii  4-Sl  p  852 

A.  When  Writ  Will  Lie  [H  4r^j  P  852 

1.  In  General      4]  p  852 

2.  Necessity  of  Injury  or  Danger  of  Injury;  Quia  Timet  [4  51  p  852 

3.  To  Set  Aside  Execution        6-7]  p  852 

a.  When  Issue,  Levy,  or  Return  Irregular  or  Void       6]  p  852 

b.  When  Judgment  S%leased,  Satisfied,  or  Otherwise  Discharged  [i  71  p  853 

4.  To  Vacate  Judgment  [4  8J  p  854  ^     '  f 

B.  When  Writ  Witl  Not  Lie  [f  9]  P  8S6 

V.  PROCEEDINOS  TO  PROCURE  REVIEW  AND  ITS  EFFECT  [C<  lfr-181  p  855 

A.  Jurisdiction      10]  p  856 

B.  Parties       11-14]  p  866 

1.  In  General      11]  p  856 

2.  Plaintiff       13-13]  p  856 

a.  In  General      12]  p  856 

b.  Joinder      13]  p  856 

3.  Defendant  [$  14]  p  856 

C.  Application  for  and  Allowance  of  Writ        15-16]  p  856 

1.  In  General  [J  15]  P  856 

2,  Time  of  Making  Application  [i  16]  p  857 

D.  Security  for  Costs  [4  17]  p  857 

E.  Effect  li  18]  p  857 

VI.  WRIT  AND  SERVICE  [H  19-20]  p  857 

A.  Writ  [4  19]  p  857 

B.  Service  [f  20]  p  857 

Vn.  APPEARANCE     21]  p  857 

VUL  FLEADINOS  [H  22-31]  p  858 

A.  Declaration  m  23-27]  p  858 

1.  In  General      22]  p  858 

2.  Particular  Averments  [^  23-26]  p  858 

a.  Fraud  and  Deceit      23]  p  858 

b.  Grounds  of  Belief       24]  p  868 

c.  Tender  [$  25]  p  858 

d.  Prayer  for  Relief  [$  26]  p  868 

3.  Amendments  [$  27]  p  858 

B.  Demurrer  [$  28]  p  858 

C.  Motion  to  Dismiss      29]  p  858 

D.  Answer  or  Plea  [H  30-31]  p  858 

1.  In  Abatement     30]  p  858 

2.  Ill  Bar  [i  31]  p  869 

IX.  EVIDENCE  [H  32-34]  p  859 

A.  Presumptions  and  Burden  of  Proof  [J  32]  p  859 

B.  Admissibility  and  Sufficiency  [$f  33-34]  p  859 

1.  In  General      33]  p  859 
 2.  Parol  Evidence  [|  34]  p  869  

•  Author  of  "Abortion"  1  C.  J.  807,  "Admiralty"  1  C.  J.  1241,  "AlienB"  2  C.  J.  1089,  "Ambassadors  and  Con- 
ula"  2  C.  J.  1297.  "Animals"  3  C.  J.  1,  "Annuities"  8  C.  J.  199,  "Appearances"  4  C.  J.,  "Army  and  Navy"  6 
':  J.  289,  "Aaylums"  5  C.  J.  1416,  "Attorney  and  Client"  ante  p.  556,  "Attorney-General"  ante  p.'  804,  "Inspection" 
2  Cyc  1863,  "Novation"  29  Cyc  1128,  "Obscenity"  29  Cyc  1314.  "Piracy"  30  Cyc  1626,  "Post  Omce"'  81  Cyc  970, 
Salvage"  85  Cyc  716,  "Towage"  38  Cyc  668,  "Weights  and  Measures"  40  Cyc  879,  "Wharvai^'  40  C^o  891;  and 
alDt  author  of  "Religious  Societies"  84  Cyc  1112.  ^'Street  Railroads"  S6  Cyc  1888. 


[<  a  J.-54] 
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X.  TBIAL  m  35-37]  p  859 

A.  Mode  of  [$  35]  p  859 

B.  Instructions  [$  36]  p  859 

C.  Discontinuance  and  Nonsuit  [$  37]  p  859 

XL  JrmOHENT,  COSTS,  AND  REVIEW  [H  38^]  p  859 

A.  Judgment  [^  38-41]  p  859 

1.  In  General  [$  38]  p  859 

2.  Conclusiveness        39-40]  p  860 

a.  As  to  Parties  [}  39]  p  860 

b.  As  to  Subject  Matter     40]  p  860 

3.  Proceedings  after  Judgment  [§  41]  p  860 

B.  Costs  [M2]  p  860 

C.  Review  [$  43]  p  860 

Zn.  LIABILITY  ON  BOND  OB  BEOOaNIZANOE        44r^]  p  860 

A.  In  General      44]  p  860 

B.  Action  [$  45]  p  860 

■Momm 


Abatement  of  audita  querela  by  death  of  party  see 

A1)»t«iunt  and  XavItkI  S  432. 
Relief  against  execution  In  general  see  Bxwntloiia  [X7 

Cyc  H36  et  aeq]. 
Relief  against  Judgments  by  equitable  proceedings  or 


motion  see  JoOnMBta  [23  Cyc  976  et  seq,  889  et  aeq]. 
Review  in  equity  oy  bill  of  review,  etc  see  Bqnltv  [K 

Cyc  617  et  seq]. 
Suspension  of  proceedings  by  superaadeas  see 

wAmmm  [37  Cyc  696]. 


I.  SEFINrnON 


[i  1]  Audita  querela  "is  a  writ  directed  to  the 
oonrt,  stating  that  the  complaint  of  the  defendant 
hath  been  heard,  audita  querela  def endentis. "  ^  It 
is  a  common-law  writ  ^  issued  upon  the  application 
of  a  judgment  or  execution  debtor,  designed  to 
afford  relief  from  the  consequences  of  a  judgment 
or  an  execution  upon  the  ground  of  some  matter 
of  defense  or  discharge  arising  subsequent  to  ihe 
rendition  of  the  judgment  or  issue  of  the  execu- 


tion,* or  for  the  relief,  in  like  manner,  of  conuaon 
in  recognizances  and  statutes  merchant  and  staple.' 
It  is  of  a  most  remedial  nature  and  seems  to  have 
been  invented  lest  there  should  be  an  oppressive 
defect  of  justice  withbut  any  remedy."  The  term 
"audita  querela"  has  also  been  applied  by  aniie 
veil  recognized  authorities  to  the  whole  action  or 
proceeding  upon  the  writ  itself.* 


n.  NATUBE  OF  BEICEDT 


[$  2]  The  writ  of  audita  querela,  although  au- 
thorized by  statute,  is  derived  from  the  common 
law  and  is  governed  by  the  rules  of  the  common 
law  as  to  misjoinder  of  parties  and  causes  of  ac- 
tion, as  to  its  proceedings,  mode  of  trial,  and  the 


rendition  and  effect  of  final  judgment.^  The  pro- 
ceeding is  a  regular  suit  or  action  *  in  whieb  par- 
ties  may  plead  and  take  issue,  either  in  law  or  in 
fact,°  and  in  which  a  regular  judgment  must  be 
pronounced.***     While    the    complaint  genmlly 


1.  Abbott  L.  D. ;  8  Blackstone 
Comm.  405. 

9.  Blectrlc  Plaster  Co.  v.  Blue 
Rapids  City  Tp..  81  Kan.  730.  732, 
106  P  1079,  26  LRANS  1237;  Rad- 
clylTe  V.  Barton,  161  Mass.  327,  330. 
37  NE  378;  Smith  v.  Toung.  136  Mo. 
A.  66,  82,  117  SW  628;  aarfleld  v. 
Vermont  Univ..  10  Vt.  536. 

[a]  Th*  writ  Is  a  oonunenoemeBt 
of  a  nit  at  common  law,  recognised 
also  by  statute.  In  which  plaintiff 
asks  to  be  relieved  from  a  Judgment, 
or  execution,  or  both,  by  reason  or 
some  matter  affecting-  their  validity 
which  he  has  not  haa  an  opportunity 
to  plead.  PosB  T.  Witham,  9  Allen 
(Mass.)  672. 

[b]  It  la  aald  to  liavs  h—n  nasd 
llwt  In  the  tenth  year  of  Edward 
III.  Young  V.  Collet.  T.  Raym.  89, 
88  Reprint  49  [cit  Turner  v.  Devles, 
2  Saund.  1ST.  148  note  1,  86  Reprint 
8711. 

8.  Ga.— Manning  v.  Phillips,  96 
Ga.  548. 

Kan. — Ellectrlc  Plaster  Co.  v.  Blue 
Rapids  City  Tp.,  81  Kan.  730,  732, 
106  P  1079,  25  LRANS  1237  [cIt  Cyc]; 
McMillan  V.  Baker,  20  Kan.  60. 

Me. — ^Bryant  v.  Johnson,  24  H& 
304. 

Mass. — Fobs  t.  Wltham,  9  Allen 
572;  Coffin  v.  Ewer.  5  Mete.  228; 
Braokett  v.  Wlnslow,  17  Mass.  153; 
Thatcher  v.  Gammon,  12  Mass.  268; 
Johnson  T.  Harvey,  4  Mass.  483. 

Mo. — Smith  v.  Young,  136  Mo.  A. 
66,  117  SW  628;  Fischer  v.  Johnson, 
74  Mo.  A.  64.  • 

N.  H. — Hadlock  v.  Clement.  12  N. 
H.  68. 


N.  T. — Wetmore  v.  Law.  34  Barb. 
515;  Mallory  v.  Norton.  21  Barb.  424: 
Baker  v.  Judges  Ulster  C.  PI..  4 
Johns.  191:  Wardell  v.  Eden,  1  Johns. 
631  note.  2  Johns.  Cas.  258. 

Pa. — McLean  v.  Bindley,  114  Pa. 
669. 

S.  C. — Longworth  v.  Soreven,  20  S. 

C.  L.  298.  ■  _ 

Vt.— Hopkins  V.  Hayward,  34  Vt. 
474;  Poultney  v.  SUte  Treasurer,  26 
Vt.  168;  Qrlswold-v.  Rutland,  23 
Vt.  324;  Finney  v.  Hill.  13  Vt.  255; 
Scott  V.  Larkln,  13  Vt.  112;  Qleason 
V.  Peck.  12  Vt.  56.  36  AmD  829; 
Sutton  V.  Tyrrell.  10  Vt.  87:  Stanl- 
ford  V.  Barry.  1  Alk.  321,  15  AmD 
692;  Lowrey  v.  Barney,  2  D.  Chipm. 
11. 

Eng. — Corbett  v.  Barnes.  Cro.  Car. 
448,  79  Reprint  986,  W.  Jones  377, 
82  Reprint  198:  Ascue  t.  Puljambe, 
Cro.  Ells.  223,  78  Reprint  489:  Ognef 
T.  Randol.  Cro.  Jac.  29,  79  Reprint 
28;  Alford  v.  Tatnel,  2  Mod.  40,  86 
Reprint  934 ;  Turner  v.  Davis,  8 
Saund.  137,  148  note  1,  85  Reprint 
871;  Glib.  C.  B.  103  <3d  ed.>. 

See  also  Bouvler  L.  D. ;  Rapalje  & 
L.  L.  D. ;  Bacon  Abr.  tit  Audita 
Querela;  2  Broom  &  H.  Comm.  (Walt 
ed)  290;  3  Blackstone  Comm.  406; 
Freeman  Judgm.  S  95. 

4.  Hadlock  v.  Clement,  12  N.  H. 
68;  Turner  v.  Davles,  2  Saund.  137, 
148  note  1,  85  Reprint  871. 

[a]  TliAss  BtatntM  art  ohaolste. — 
Burrlll  L.  D.  Cases  where  the  writ 
formerly  lay  see  Portington's  Case,  10 
Coke  35b,  77  Reprint  976;  Forrest  v. 
Ballard,  Cro.  Ellz.  809,  78  Reprint 
1036 ;    Hulsh    v.   Philips,    Cro.  EUz, 


764.  78  Reprint  986;  Fulshaw  T. 
Ascue,  Cro.  Ellz.  819,  78  Reprint  669; 
Ascue  V.  Fuljambe.  Cro,  Ellx.  2X3, 
78  Reprint  489;  Randal  v.  Wale.  Crot 
Jac.  59,  79  Reprint  50;  Harrison  v. 
Worley,  Dyer  2S2b.  78  Reprint  613; 
Anonymous,  Dyer  3Ba,  73  Reprint  77: 
1  Bacon  Abr.  510.  512,  616,  516;  Pit>- 
herbert  Nat  Brev.  (ed  1793)  231,  238. 
240. 

0.  3  Blackstone  Comm.  405.  See 
also  Coffin  v.  Ewer,  6  Mete  (lUaa.) 
228;  Staniford  v.  Barry,  1  Alk.  (Vt.) 
321.  15  AmD  692. 

6.  Abbott  L.  D. 

7.  Parker  v.  Murphy,  215  Ifass. 
72,  102  NE  86  (holding  that  altboogii 
nature  of  remedy  Is  equitable  rules 
of  practice  applicable  to  It  are  those 
prevailing  at  common  law);  JoknsOB 
V.  Plimpton,  30  VL  420. 

a  U.  S.— Avery  T.  U.  B.,  12  WalL 
304.  20  L.  ed.  406;  U.  S.  T.  One  Tniak. 
1S6  Fed.  S61. 

N.  T.— Hunt  T.  Brooks,  18  JohnflL 
6:  Brooks  T.  Hunt,  17  Johns. 
484. 

8.  C. — Longworth  v.  Screven.  21  & 

a.L.  298.  27  AmD  881. 

Tenn. — ^Edmondson     v.     King,  * 

Overt.  425. 
Vt. — Stone  V.  Seaver,  5  Vt,  611 
Eng.— ones   v.   Hutt,    5   D.  A  L. 

387:  Holmes  v.  Pemberton,  IE.* 

E.    369,   102   ECL   369.   120  ReprUt 

9<8-  «j 

9.  U.  S.  v.  One  Trunk;  156  TtL 
651;  Edwards  v.  Lewis,  16  Ala.  UJ: 
Longworth  v.  Screven,  30  S.  (X  »- 
398,  27  AmD  381. 

10.  Longworth  v.  Screven.  20  8- 
C.  L.  398,  27  AmD  381. 


For  latw  cas«s,  dsrslopnuiitc  and  elunffM  In  the  law  see  cumulative  Annotations,  same  tlUe,  page  and  note  numfew. 
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sounds  in  tort,**  the  proeeeding  is  in  the  nature  |  of  a  bill  is  equity.*' 


m.  PBESEirr  status  of  behedt 


3]  In  England  the  proceeding  by  writ  of 
audita  querela  fell  into  disuse  a  century  ago,  but 
it  has  been  revived  in  later  times  and  is  now  used 
frequently."  In  the  United  States,  Vermont  and 
Massachusetts  are  the  only  states  where  the  writ 
of  audita  querela  is  to-day  used  with  any  fre- 
quency." In  most  of  the  states  the  use  of  the 
writ  has  been  superseded  by  the  more  summary 
mode  of  application  to  the  court  for  relief  by 
petition  or  motion,*'  by  certiorari  and  supersedeas 
or  bill  in  equity,*'  or  by  proceeding  by  illegality;*^ 


but  the  proceeding,  being  a  common-law  remedy,  is 
not  taken  away  or  abolished  by  the  mere  estab- 
lishment of  a  concurrent  remedy  suitable  to  the 
particular  case;*^  and  it  has  been  held  that  the 
writ  may  issue  after  a  refusal  of  summary  relief 
on  motion.**  If  the  facts  are  not  elear  or  the  case 
presents  any  difficulty,  the  court  may  either  order 
an  issue  for  trial  by  jury,  in  which  event  the  same 
mode  of  trial  as  in  audita  querela  should  prevail,^ 
or  it  may  deny  the  motion  and  pnt  the  party  to  his 
audita  querela.'* 


11.  Brackett  t.  Wlnalow,  17  Mass. 
IBS;  Lovejoy  v.  'Webber,  10  Mass. 
101;  Hadlook  V.  aatnent.  IX  N.  H. 
S8:  Widter  v.  Fobs,  87  Vt.  691,  32  A 
641;  Ferrr  v.  Horse.  S7  Vt.  609; 
Idnuon  T.  Bradley,  42  Vt.  166; 
Bradlsh  v.  Redway.  85  Vt.  424;  Elev- 
enth School  DiBt.  T.  Rood,  27  VL 
214;  Eastinan  v.  Waterman,  26  Vt 
494;  Orlswold  v.  Rutland,  iS  Vt. 
324;  Stanley  v.  McCIure.  17  Vt.  253; 
Betty  V.  Brown,  16  Vt.  669;  Tltlemore 
T.  Walnwrlght,  16  Vt.  173;  Sutton  v. 
Tyrrell.  10  Vt.  87;  Dodgre  v.  Hubbell, 
1  Vt.  491;  Weeks  v.  Lawrence,  1  Vt. 
433;  Little  v.  Cook,  1  Alk.  (VL)  363. 
16  AmD  698.  But  see  Stone  v.  Cham- 
berlain, 7  Gray  (Mass.)  206  (holding 
that  a  writ  of  audita  querela  is  Im- 
properly denominated  an  action  ot 
tort);  Shrewsbury  v.  Stonp.  10  Vt. 
S91  (holding  that  the  writ  cannot 
be  distinguished  from  an  action  on 
contract;  and  that  the  costs  must  be 
taxed  accordingly).  To  same  effect 
Harrlman  v.  Swift,  SI  Vt  S8B. 

13.  Me. — ^Bryant  v.  Johnson,  24 
Me.  304. 

Mass. — Lovejoy  v.  Webber,  10 
Mass.  101. 

N.  T.— Mallory  v.  Norton,  21  Barb. 
424:  Waddlngton  v.  Tredenbergh,  2 
Johns.  Caa.  227. 

Vt— -Stone  V.  Seaver.  6  Vt  649: 
Stamford  v.  Barry.  1  Alk.  Ml.  16 
AmD  692. 

Ens. — ^Williams  v.  Roberts,  8  Hare 
316.  SS  BnaCh  816.  88  Reprint  381; 
I..eake  v.  ^wes.  March  69,  82  Re- 
print 415;  Turner  v.  Davles.  2  Saund. 
127.  148  note  1,  85  Reprint  871;  3 
Blackstone  Comm.  405.  Compare 
Ofrnel  V.  Randol,  Cro,  Jac.  29  (to  the 
effect  that  It  Is  a  commission  to 
Judges  to  examine  the  cause). 

13.  Baker  v.  Rldgway.  2  Bing.  41, 
9  SCL  472,  130  Reprint  220;  Lister 
V.  Mundell.  1  B.  &  P.  427,  126  Re- 
print 991;  Sutton  v.  Bishop.  4  Burr. 
2283.  98  Reprint  191;  Wicket  v. 
Creamer,  Holt  K.  B.  272,  90  Reprint 
1049.  1  Ld.  Raym.  439.  91  Reprint 
1191.  12  Mod.  240,  88  Reprint  1290. 
1  Salk.  264,  91  Reprint  232;  Ludlow 
V.  Lennard,  2  Ld.  Raym.  1295.  92 
Reprint  348;  Anonymous,  1  Balk.  93, 
91  Reprint  86;  Wharton  v.  Richard- 
son. Str.  1075,  93  Reprint  1041; 
NatbAns  V.  Giles.  5  Taunt  558.  1  'ECli 
286,  128  Reprint  808;  3  Blackstone 
[Tomin.  406.  "The  indulgence  now 
shown  by  the  courts  In  granting  a 
lummary  relief  upon  motion,  in  cases 
yt  such  evident  oppression,  has  al- 
noflt  rendered  useless  the  writ  of 
ludlta  querela,  and  driven  It  quite 
>ut  of  practice.  '  3  Blackstone  Comm. 
I06,  And  see  remarks  of  Syre,  C  J., 
rv  Jtfarryat  v.  Wilson,  1  B.  &  F.  428, 
2CKeprlnt  993.  It  Is  spoken  of  in 
button  v.  Bishop,  4  Burr.  3283,  98 
lepriht  191,  as  an  "old  legal  remedy 
.  .  long  disused  and  .  .  .  expensive.'' 
n  Turner  v.  Davles,  2  Saund.  137, 
4Sc,  8S  Reprint  871,  it  was  said 
ha.t  in  general  the  courts  will  not 
u  t  defendant  to  the  trouble  and 
scpense  of  an  audita  querela,  but  will 
elieve  him  in  a  summary  way  on 
-motion.    But  In  Baker  v.  BldKway,t  2 


Bins.  41.  9  ECL  472,  130  Reprint  220, 
audita  querela  Is  said  to  be  neither 
an  ob.solete  nor  a  difllcuU  proceeding. 
And  see  Emery  v.  Patton,  9  Phlla. 
(Pa.)  125;  Troup  V.  Rlcardo,  33  Beav. 
132,  65  Reprint  313;  Lister  v.  Mun- 
deU,  1  B.  &  P.  427,  126  Reprint  991; 
Wtlltams  V.  Roberts,  8  Hare  816,  32 
EngCh  315.  68  Reprint  381:  Nathans 
v.  Glle.«.  R  Tnunt  658,  1  ECL  286,  128 
R<>priTit  .'^I'l'-. 

Advantnges    Of    tbs  Writ  

"\V  111  regard  lo  this  writ,  however, 
there  Is  a  peculiarity  worthy  of  no- 
tice which  Involves  an  advantage 
which  does  not  appear  to  attend  on 
the  remedy  by  motion  In  lieu  of  it. 
In  England  an  audita  querela  'Is  a 
commission  to  the  judges  to  exam- 
ine the  cause,  and  Is  in  the  nature  of 
an  action  of  trespass  and  damages 
are  given  if  the  execution  be  with- 
out right.  Now,  In  the  case  of  a 
motion  for  relief.  It  Is  very  clear 
that  the  Judges  would  not  award 
damages  to  the  defendant  however 
they  might  protect  him  from  the 
plaintiff's  unjust  oppression,  and  It 
Is  equally  clear  that  if  an  Issue  were 
directed  to  try  the  matter  of  fact, 
the  Jury  could  not  assess  damages, 
but  would  be  confined  to  passing 
upon  the  fact;  but  In  audita  querehi, 
if  the  Issue  be  to  the  country,  dam- 
ages may  be  assessed,"  Troubat  ft 
H.  Pr.  (Brtghtly  ed>  481, 

14.  Radciyffe  v.  Barton.  161  Mass. 
327,  37  NE  373;  Coffin  v.  Ewer,  6 
Mete  (Mass.)  228.  See  also  cases 
cited  passim. 

15.  Ala. — Henderson  v.  Planters, 
etc..  Bank,  178  Ala.  420,  69  S  493; 
Bruce  v.  Barnes,  20  Ala.  219:  Dun- 
lap  v.  Clements,  18  Ala.  778;  Bdwards 
V.  Lewis,  16  Ala.  813. 

111.— Harding  v.  Hawkins,  141  III. 
572,  31  NE  307,  33  AmSR  347;  Peo. 
V.  Barnett  91  111.  422;  Pyle  v.  Crebs, 
112  111.  A.  480. 

Kan. — Electric  Plaster  Co.  v.  Blue 
Rapids  City  Tp..  81  Kan.  730,  106  P 
1079,  25  LRANS  1237;  McMillan  v. 
Baker.  20  Kan.  50. 

Ky. — Hauns  v.  Central  Kentucky 
Lunatic  Asylum,  108  Xy.  662,  46  SW 
890,  20  KyL  246;  Chambers  V.  Neal, 
13  B.  Mon.  256. 

Md.— Huston  v.  Ditto.  20  Md.  306; 
Job  v.  Walker,  3  Md.  129. 

Miss. — Benwood  Iron-Works  Co.  v. 
Tappan.  56  Miss.  669. 

N.  M. — Turknett  v.  Western  Col- 
lege Conference  of  M.  B.  Church 
South,  19  N.  M.  672.  146  P  138  (where 
the  court  while  refusing  to  hold 
that  the  ancient  writ  of  audita 
querela  was  not  available,  held  that 
the  better  practice  was  to  proceed 
by  an  application  to  the  court  by  a 
motion  f6r  the  relief  required). 

N.  T.— Clark  v.  Rowling,  3  N.  T. 
216.  63  AmD  290;  Wetmore  v.  Law. 
34  Barb.  515;  Kendall  v.  Hodglns.  14 
N.  Y.  Super.  669;  Davis  v.  Sturte- 
vant  11  N.  T.  Super.  148;  Baker  v. 
Judges  Ulster  C.  PI.,  4  Johns.  191; 
Warden  v.  Eden,  1  Johns.  631  note, 
2  Johns.  Cas.  258. 

N.  C— McRae  v.  Davis,  68  N.  C.  140. 

Pa. — Harper  v.  Kean,  11  Serg.  ft  R. 


280;  Wltherow  v.  Keller,  11  Serg.  ft 
R.  271;  Share  v.  Becker,  8  Serg.  ft 
R.  339;  Daly  v.  Derringer,  1  Phlla. 
324  (where,  without  denying  that 
audita  querela  might  Issue  In  Penn- 
sylvania, the  court  said:  "It  la  ex- 
pedient to  give  relief  summarily  on 
motion,  rather  than  to  put  the  parties 
to  that  writ"). 

S.  C. — Longworth  v.  Screven,  20  S. 
C.  L.  298,  27  AmD  381, 

Tex. — Cook  V.  Sparks,  47  Tex.  28. 

Vt — Porter  v.  Vaughn,  24  Vt  211. 

Va.— Steele  v.  Boyd,  6  Leigh  (29 
Va.)  547,  29  AmD  218;  Smock  v.  Dade, 
5  Rand.  (26  Va.)  639,  16  AmD  780. 

Wis. — McDonald  v.  Falvey,  18  Wis. 
571;  Cooley  v,  Gregory,  16  Wis.  308: 
Spafford  V.  Janesvllle,  15  Wis.  474. 

Can. — Wallace  v.  Bossom,  2  Can. 
S.  C.  488. 

16.  Hardin  v.  Williams,  6  Helsk. 
(Tenn.)  385;  Baldwin  v.  Merrill,  8 
Humphr.  (Tenn.)  132;  Marsh  v.  Hay- 
wood, 6  Humphr.  (Tenn.)  210;  Rog- 
ers v.  Farrell,  10  Terg.  (Tenn.)  253; 
Barnes  v.  Robinson,  4  Yerg.  (Tenn.) 
186;  Llnebaugh  v.  RInker,  Peck 
(Tenn.)  362;  Edmondson  v.  King,  1 
Overt.  (Tenn.)  425. 

17.  Manning  v.  Phllltpa,  65  Qa. 
548;  Hill  V.  De  Launay,  84  Ga.  427. 

18.  Ga.— Manning  v.  Phllltps,  66 
Oa.  648. 

Me.- — Folan  v.  Folan,  69  Me.  566. 

Mass. — ^Brackett  v.  Winslow,  17 
Mass.  163;  Lovejoy  v.  Webber,  10 
Mass.  101. 

Tenn.— White  v.  Harris,  6  Humphr. 
420. 

Vt — Deal  v.  Powell,  88  Vt  404,  92 
A  648;  Harmon  v.  Martin,  52  Vt.  255; 
Edwards  v.  Osgood.  33  Vt.  224;  Por- 
ter V.  Vaughn,  24  Vt  211;  Alexander 
v.  Abbott  21  Vt.  476;  Comstock  v. 
Grout  17  Vt.  512;  Stanley  v.  McClure. 
17  Vt.  263. 

Compare  Young  v.  Collet,  T,  Raym. 
89,  83  Reprint  49. 

19.  Emery  v.  Patton,  9  Phlla. 
(Pa.)  125;  Schott  v.  McFarland,  1 
Phila.  (Pa.)  68. 

ao.  Ala. — Bruce  v.  Barnes,  SO  Ala. 
219. 

111. — ^Harding  V.  Hawkins,  141  III. 
678,  31  NE  307,  33  AmSR  347. 

S.  C. — Longworth  v.  Screven,  20  S. 
C.  L.  298,  27  AmD  381. 

Va. — Smock  v.  Dade,  6  Rand.  (26 
Va.)  639,  16  AmD  780. 

Wis. — McDonald  v.  Falvey,  IS  Wis. 
571. 

SI.  Hunt  V.  Brooks,  18  Johns.  (N. 
T.)  6:  Brooks  v.  Hunt  17  Johns. 
(N.  T.)  484;  Wardell  v.  Eden,  I 
Johns.  (N.  Y.)  534  note,  2  Johns.  Cas. 
268;  Baker  v.  Rldgway,  2  Bing.  41, 
9  ECL  472,  130  Reprint  220;  Symons 
v.  Blake,  2  C.  M.  ft  R.  416,  150  Re- 
print 179;  Wicket  v.  Creamer,  Holt 
K.  B.  272.  96  Reprint  1049,  1  Ld. 
Raym.  439,  91  Reprint  1191,  12  Mod. 
240,  88  Reprint  1290,  1  Salk.  264, 
91  Reprint  232;  Mltford  v.  Cordwell. 
Str.  1198.  93  Reprint  1125;  Wharton 
V.  Richardson,  Str.  1076.  93  Reprint 
1041;  Hewes  v.  Mott,  6  Taunt  329. 
1  ECL  638,  128  Reprint  loeij  Nathans 
V.  Giles,  5  Taunt  668,  1  ECL  286,  128 
Reprint  808. 
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IV.  PBOOEEDmaS  SUBJEOT  TO  BEHEST  AND  OBOUNDS  THEBEFOB 


[M]  A.  When  Writ  Will  Ue— 1.  In  ChoeraL 
The  pnipose  of  the  writ  of  audita  querela  is  to 
relieve  Uie  party  suing  it  out  from  the  fraud, 
oppression,  or  other  misconduct  of  the  opposite 
paxty.^^  The  misconduct  complained  of  need  not 
be  intentional;  it  may  be  legal  misconduct  merely,^" 
or  permissive,  not  actual,  misconduct.^*  Even 
where  the  proceeding  is  authorized  and  the  forms 
are  prescribed  by  statute,  the  rules  of  the  common 
law  determine  the  cases  in  which  it  is  a  suitable 
remedy''  and  the  principles  by  which  the  suit  is 
to  be  governed.^'  Under  modem  practice  the  proc- 
ess sometimes  acjts  directly  on  the  jud^ent  by 
setting  it  aside,'^  yet  more  often  it  acts  upon  the 
execution  issued  on  such  judgment;'"  at  common 
law  it  did  not  attend  to  the  judgment.'* 

5]  2.  Neceatity  of  Injury  or  Dancer  of  In- 
jury; Quia  Timet  Injury,  or  danger  of  injury, 
seems  to  be  essential  to  the  maintenance  of  the 


aotion.^^  If  the  matter  complained  of  is  simply 
nugatory  and  void,  the  party  has  no  need  of  the 
process.'^  It  is  said  that  audita  querela  will  mt 
issue  until  there  is  a  judgment,  for  perhf^  plain- 
tiff never  will  enter  up  his  judgment.^'  Bat  it  is 
not  necessary  that  the  party  suing  it  out  ehall  be 
actually  in  execution  or  that  an  ezeontion  shall 
have  actually  issued;  it  is  sufficient  that  he  is  ex- 
posed to  and  is  threatened  with  execution."  After 
suing  out  a  writ  plaintiff  is  justified  in  pursuing 
it  until  he  knows  tliat  he  is  in  no  danger  fraa 
the  execution,  although  the  execution  was  not 
in  the  offleer'e  hands  at  the  time  the  writ  is- 
sued." 

[$  6]  3.  To  Sot  Aside  Execution— a.  When  Ii- 
mie,  Levy,  or  Botnm  XtroKnlar  br  Vidd.  Audita 
querela  lies  to  set  aside  an  execution  which  is 
irregular  in  stnne  particular  or  void;**  which  was 
irr^larly  issued*"  or  unlawfully  used;'*  nndo- 


22.  Kan.— McMillan  v.  Baker,  20 
Kan.  50. 

Me. — Birant  v.  Johnson.  24  Me.  304. 
Mass. — ^Barker  v.  Walsh.  14  Allen 
172;   Lovejoy  v.  Webber,  10  Mass. 

101. 

N.  T.— Mallory  v.  Norton,  21  Barb, 
424. 

Vt.— Walter  v.  Foss.  67  Vt.  5S1.  22 
A  64S;  Kimball  v.  Randall,  6«  Vt. 
BBS;  Sutton  v.  Tyrrell,  10  Tt.  87; 
Weeks  v.  Lawrence.  1  Vt.  433. 

Kng. — ^1  Bacon  Abr.  610;  8  Black- 
stone  Comm.  40B. 

as.  Kimball  v.  Randall.  B6  Vt. 
668. 

24.   Comstock  V.  Gront,  17  Vt.  512. 

85.  RadclyfTe  v.  Barton,  161  Mass. 
827,  37  NE  373;  Dlngman  v.  Myers, 
13  Gray  (Mass.)  1 ;  Brackett  v. 
Wlnslow,  17  Mass.  153;  Lovejoy  v. 
Webber,  10  Mass.  101;  Johnson  v. 
Plimpton.  30  Vt.  420;  Poultney  v. 
State  Treasurer,  25  Vt.  168;  Corn- 
stock  V.  Grout.  17  Vt.  512;  Stanlford 
y.  Barry.  1  Alk.  (Vt.)  321.  15  AmD 
692 

28.  Brackett  v.  Wlnslow,  17  Mass. 
158;  Johnson  v.  Plimpton,  30  Vt. 
420. 

27.  Walter  v.  Poss.  67  Vt.  591, 
32  A  643;  Kimball  v.  Randall,  56 
Vt.  558;  Poultney  v.  State  Treasurer, 

25  Vt,  168;  Alexander  v.  Abbott,  21 
Vt.  476;  Weeks  T,  Lawrence,  1  Vt. 
433;  Anonymous,  12  Mod.  598.  88 
Reprint  1544;  1  Bacon  Abr.  510. 

BB.    Poultney  v.   State  Treasurer, 

26  Vt.  168;  Alexander  v.  Abbott,  21 
Vt  476;  Anonymous.  12  Hod.  698,  88 
Reprint  1S44. 

29.  Thatcher  v.  Gammon,  12  Mass. 
268;  Sutton  v.  Tyrrell,  10  Vt.  87; 
Hlgden  v.  Whltechurch.  1  Mod.  224, 
84  Reprint  844. 

30.  Bryant  v.  Johnson,  24  Me.  304. 

[a]  Technical  omission. — Tbe  writ 
does  not  lie  to  set  aside  a  judgment 
and  execution  simply  because  of  a 
technical  omission  by  which  the  com- 
plainant has  not  been  wronged  or 
Injured.  Starkey  v.  Waite,  69  Vt. 
193,  37  A  292. 

[b]  Judgment  for  nominal  dau- 
agM  and  costs. — Audita  querela  does 
not  lie  to  prevent  the  enforcement  of 
a  Judgment  for  nominal  damages  and 
costs,  made  after  an  arbitration  in 
pais,  wherein  tbe  award  did  not  pur- 
port to  dispose  of  the  impending 
suit.  Merritt  v.  Marshall,  100  Mass, 
244, 

81.  Bryant  t.  Johnson.  24  Me.  304: 
Dane  Abr.  186  art  1.  To  same  effect 
Giles  T.  Hunt,  3  Exch.  18. 

[a]  Wtaem  a  Judfrncat  la  atao- 
Intalr  void  the  writ  Is  not  neeeawuT 
to  set  it  aside.  French  v.  White. 
78  Vt.  89,  62  A  3B.  2  LRAN8  804, 
6  AnnCas  479;  Essex  Mln.  Co.  T. 
Bullard,  43  Vt.  238. 

38.    1  RoUe  Abr.  306   <B>  pi  10. 


Compare  Lamplere  t.  Mereday,  1 
Mod.  Ill,  86  Reprint  771  (where 
Hale,  C.  J.,  said;  "If  an  audita 
querela  be  brought  after  the  day  In 
bank,  though  the  Judgment  be  not 
entered  up,  yet  the  Court  make  them 
enter  up  the  ludgment  as  Of  that 
day;  so  that  they  shall  not  plead  *nul 
tlei  record'"). 

as.  Conn. — ^Lothrop  v.  Bennet, 
Kirby  185. 

Mass. — White  T.  Clapp,  8  Allen  283; 
Dlnrman  t.  Myera,  18  cfray  1;  OofUn 
V.  Bwer.  6  Mete  228, 

N,  H. — Hadlook  t.  Clement.  12  N. 
H.  68. 

Vt,— Harmon  v,  Martin,  62  Vt  266; 
Glover  v.  Chase,  27  Vt  633;  Phelps 
V.  siade,  13  Vt  196;  Stone  v.  Seaver, 
5  Vt  549. 

Eng.— Coke  Litt  100  <B>  pi  6; 
Turner  v.  Davies.  2  Saund.  137.  148  a, 
85  Reprint  871. 

Contra  Fitzherbert  Nat.  Brev,  (ed 
1793)  239. 

Ca]  A  pnrehRMr  of  lands  mbjeet 
to  a  JvOgmmt  cannot  have  an  audita 
qnerela  quia  timet,  but  he  Is  enti- 
tled to  sue  oat  this  writ  only  after 
execution  has  Issued.  So  a  pur- 
chaser of  a  part  of  the  lands  cannot 
have  It  until  after  execution  against 
him,  although  execution  has  already 
issued  against  the  residue  of  the 
lands  of  the  original  debtor,  Wad- 
dlngton  V.  Vredenhergh,  2  Johns.  Cas, 
<N.  Y.)_227,  3  Jobna.  Cas.  495. 

34.    Phelps  V.  Slade,  13  Vt  195. 

as.  stone  V.  Chamberlain,  7  Gray 
(Mass.)  £06  (^te  of  Judgment  er- 
roneously stated,  whereby  the  officer 
was  required  to  oolleot  more  tntereat 
than  was  due);  B^lrbanks  v.  Dever- 
eauz.  4B  Vt  660  (Where  an  alias 
execution  purported  to  be  for  the 
whole  amount  of  the  Judgment  when 
a  portion  thereof  had  been  collected 
on  the  first  execution,  even  though 
the  amount  satisfied  on  tbe  original 
execution  was  indorsed  on  the  alias); 
Hovey  v.  Nlles,  26  Vt.  541  (where 
the  execution  was  made  returnable 
at  an  earlier  day  than  that  prescribed 
by  statute) ;  Stoughton  v.  Barrett, 
20  Vt  385;  Sawyer  v.  Vilas,  19  Vt. 
43;  Stanley  v.  McClure,  17  Vt  253 
(in  the  last  three  cases  the  execu- 
tion was  wrongfully  Issued  against 
the  body  of  the  debtor,  instead  of 
against  his  property  only);  Gray  v. 
Parker.  16  Vt.  652  (where.  In  a  suit 
abated  because  there  were  no  such 
persons  as  plalntlfTs,  an  execution  for 
costs  was  Issued  against  plaintiffs): 
Wilson  V.  Fleming.  16  Vt.  649.  42 
AmD  531  <where  the  execution  mla- 
descrlbed  the  Judgment  as  to 
amount). 

[a]  AXtaratloA  of  tM%t—An  execu- 
tion Issued  by  a  Justice,  which  la 
renewed  by  erasing  the  date  and  iiu- 
sertlng  a  new  data,  after  It  has 


been  delivered  to  an  officer  for  col- 
lection, but  before  service  has  been 
made,  and  within  its  life.  Is  not  ren- 
dered thereby  absolutely  void,  so  that 
It  may  be  set  aside  on  audita  querela. 
Sawyer  v.  Doane,  19  Vt  598. 

[b  J  ■zMsntion  andnst  UiiaUa  as 
pcincipal  debtor^Where.  upon  a 
Judgment  rendered  on  a  trustee  proc- 
ess, an  execution  Is  Issued  against  a 
trustee  as  a  principal  debtor,  the 
execution  Is  void  and  may  be  set 
aside  by  audita  querela.  Wilson  v. 
Fleming.  16  Vt.  649.  42  AmD  621. 

SS.  Cingman  v.  Myers,  IS  Gray 
(Mass.)  1  {where  Issued  aga.inst  a 
nonresident,  not  personalty  served, 
without  the  creditor's  first  filing  tbe 
bond  required  by  statute);  Stone  *. 
Chamberlain,  7  Gray  (Mass.)  206; 
Grtdley  v.  Harrsden,  14  Mass.  497; 
Sklllings  V.  CooUdge.  14  Maes.  43 
(where  issued  contrary  to  the  mani- 
fest intent  of  the  referees  on  a  iudg- 
ment  of  the  court  upon  an  award  by 
referees);  Johnson  v.  Harvey,  4  Mass. 
483;  Hicks  v.  Murphy,  1  Mlsa.  6C 
(where  Issued  by  the  clerk  against 
an  administrator  without  an  award 
of  the  court  or  a  revival  by  selie 
facias,  after  the  lapse  of  a  year  and 
a  day  from  tbe  rendition  of  Judg- 
ment anilnat  the  intestate  in  his  life- 
time); Porter  V.  Vaughn,  24  Vt.  211: 
Phelps  T,  Slade.  13  Vt  19fi.  But 
see  the  following  authorities  holding 
that  audita  querela  is  applicable 
rather  to  cases  in  which  defendant 
Is  entitled  to  relief  against  the  Judg- 
ment than  to  cases  of  mere  Irrcco* 
larity  in  the  Issuing  of  an  exAcuuea. 
IT.  8,  Bank  v.  Jenkins.  18  Jobna 
(N.  Y.)  306:  Turner  v.  DavtoK  2 
Saund.  137.  148  note  1.  8B  Reprint  8TL 

[a]  XMak*  no  dtfense. — ^That  aa 
execution  Is  Irregularly  issued  by  a 
mistake  of  the  clerk  or  an  attorney 
is  no  defense  to  tbe  audita  querela. 
Phelps  v.  Slade,  18  Vt  19S.  But  see 
infra  j  9  text  and  note  73, 

{b]  When  impropedy  lanuA  cb  ■ 
•tatnte  or  rtcognlsanos. — At  comraca 
law,  the  writ  was  often  used  to  avoM 
an  execution  Improperly  Issued  on  a 
statute  merchant  statute  staple,  or 
recognisance.  (1)  For  cases  In  which 
the  use  ot  the  writ  was  proper  see 
Dean  v.  Hlnde.  Cro,  EHla  797,  78  Re- 
print 1026;  Humphrey  v.  Hameage. 
Cro.  Eli*.  766,  78  Reprint  988;  Asb- 
burnham  v.  St  John,  Cro.  Jae.  81. 
79  Reprint  73;  Anonymoati.  I>rer 
332a.  73  Reprint  7B0;  Pullen  ▼.  Pm^ 
beck.  12  Mod.  355.  88  Reprint  1378: 
1  Bacon  Abr.  515,  S16;  Fttaherfeert 
Nat  Brev,  (ed  1793)  236.  <8)  For 
cases  in  which  audita  querela  M 
not  He  to  avoid  execution  on  a  atal- 
ute  see  1  Bacon  Abr.  613;  Bestea  v- 
Roblnson,  Cro.  Jac.  218,  7>  Rapritf 
190. 

99,  ■  Falrbanks'  T.  "DvnmnwL,  4* 


B\>r  laaar  eaaaa.  dwtfopmaata  and  olungM  In  tha  law  aae  cnmulatlTe  Annotatlona,  same  title,  sace  and  nota  nmiAar. 
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which  an  irr^nlar  levy  was  made,"  or  npon  which 
the  officer  made  a  false  return,*'  It  also  lies  to 
supersede  an  alias  execution  when  satisfaction  has 
been  made  wholly  or  in  part  on  a  prior  execution.^ 

AftffiT  eixecQtion.  The  action  lies  as  well  after 
the  levy  of  an  execution  is  begun  as  before.*^ 

H  7]  b.  When  Judgment  Keleased,  Satisfied,  or 
Otherwise  Discharged.  The  writ  of  audita  querela 
has  also  long  been  reeognized  as  the  proper  rem- 
edy to  avoid  an  execution  which  has  been  sued  out 
after  the  judgment  has  been  released/*  paid/'  or 
satisfied  on  a  prior  execution/*  or  where  any  other 
matter  has  occurred  which  operated  as  a  discharge 
of  the  judgment.*'^   Even  the  tender  of  the  amount 


due  upon  an  execution  and  a  refusal  to  receive  it 
may  entitle  the  debtor  to  relief  by  audita  querela, 
when  the  tender  is  kept  good  and  is  properly 
pleaded.*"  So  when  two  suits  are  brought  at  the 
same  time  for  the  same  cause  of  action  and  pro^ 
ceed  pari  passu  to  judgment  and  execution,  a  satis- 
faction of  either  judgment  may  be  shown  upon 
audita  querela  in  discharge  of  the  other;"  and  the 
same  is  true  when  separate  judgments  have  been 
recovered  against  joint  and  several  obligors*"  or 
joint  trespassers.**  It  is  also  a  proper  method  of 
obtuning  relief  when  the  debtor,  after  judgment, 
has  obtained  a  discharge  in  bankruptcy,"^  -when. 
the  debt  is  attached  in  the  debtor's  hands  by  a 


SSO  (holdlnif  that,  when  the  creditor 
In  an  execution  makes  an  unlawful 
use  of  It  and  the  use  Is  burdensome 
and  oppressive,  In  cases  in  which 
such  use  can  be  aet  aside,  audita 
querela  Is  a  proper  remedy). 

38.  Hopkins  V.  Haywood,  36  Vt. 
318  tacr  reh  34  Vt.  474];  Hurlbut  v. 
Mayo,  1  D.  Chlpm.  (Vt.)  S87.  See 
also  Cora.  v.  Whitney,  10  Piclc 
(Sfass.)  434  (holding  that  where 
Judgment  was  recovered  and  execu- 
tion Issued  thereon  before  plaintiff's 
death,  and  defendant  was  committed 
on  the  execution  after  plaintiff's 
death,  audita  querela  was  the  proper 
proceeding  to  try  the  question  aa  to 
whether  or  not  the  prisoner  was  en- 
titled to  bla  discharge  as  a  matter  of 
right). 

[s]   Whme*  •  levr  on  land  la  TOld 

the  writ  does  not  lie.  Bryant  v. 
Johnson.  24  Me.  304. 

M.  Hopkins  V.  Hayward.  34  Vt. 
474  (where  the  creditor  fraudulently 
procured  the  officer  to  make  a  false 
return  of  the  appraisal  of  the  real 
estate  levied  on,  and  thereby  set  off 
too  much  of  the  debtor's  property, 
on  the  basis  of  the  actual  appraisal, 
to  cover  the  amount  which  he  re- 
turned as  satisfied  on  the  exeou- 

40.  '  Luddington  v.  Peck,  2  Conn. 
700:  Brackett  v.  Winslow,  17  Mass. 
153;  Parker  v.  Jones,  58  N.  C.  27«, 
75  AmD  441;  McRae  v.  Davis,  58 
N.  C.  140;  Fairbanks  v.  Devereaux, 
48  Vt.  650,  See  also  Baker  v. 
Tompson,  151  Mass.  390,  24 
Z99. 

41.  Lothrop  V.  Bennet,  Klrby 
(Conn.)  185.  See  also  cases  supra 
notes  38,  39. 

4a.    Bryant  v.  Johnson,  24  Me.  304; 
Gordonier   v.   Billings,    77   Pa.  498; 
Flower  v.  Elgar.  Cro.  Car.  214,  79 
Reprint  787  (holding  that  the  writ 
Ilea  against  plaintiff  on  his  release 
of  a  judgment,  although  he  has  taken 
execution  by  elegit  and  assigned  it 
over) :    Hyde   v.   Morley,   Cro.  Ella. 
40,  7S  Reprint  305;  Child  v.  Durrant, 
Cro.  Jac.  837,  79  Reprint  287  (where 
pUtlntlCC  released  after  Judgment  and 
defendant  aubsequently  brought  er- 
ror  upon  which  Judgment  was  af- 
firmed and  additional  coats  were  In- 
curred,   whereupon   defendant  was 
ta.lcen  In  execution  for  the  whole  and 
was  relieved,  on  audita  querela,  as 
to  the  damages  and  first  costs,  but 
not  as  to  the  second  costs).    3  Blaok- 
stone  Comm.  406. 

Ca]  A  release  proonrsd  hj  fraud 
is  of  no  avail.  Anonymous,  Dyer 
339a,  73  Reprint  765. 

■«a.  Fyle  V.  Crebs,  112  111.  A.  480, 
484  [clt  Cyc];  Bryant  v.  Johnson,  24 
Me.  304;  Gordonier  v.  Billings,  77 
T>a-  498:  Reynolds'  Case,  Cro.  Ells. 
44.  78  Reprint  308;  Ognel  v.  Randol. 
Cro.  Jac  29,  79  Reprint  23:  Baugh  v. 
Kllllngworth,  4  Mod.  13,  87  Reprint 
234;  3  Blackstone  Comm.  405. 

[a]  Where  a  bond  was  exeonted 
Im  ysyment  of  a  Jndgment  and  execu- 
tion afterward  Issued,  It  was  held, 
on  demurrer  to  an  audita  querela 
brought  to  vacate  the  execution,  that 
the  bond  iw  liwiffcimt  to  avoid  th« 


Judgment.  Latterford  v.  he  Mayre, 
Cro.  Jac.  679,  79  Reprint  495. 

44.  Luddington  v.  Feck.  3  Conn. 
700;  Lothrop  v.  Bennet,  Klrby  (C:onn.) 
185;  Parker  V.  Jones,  68  N.  C.  376, 
75  AmD  441;  lIoRae  T,  Davis;  68  N. 
C.  140. 

[a]  ttattsfaettoa  by  cod>tendart«  ' 

Where  one  of  two  judgment  debtors 
satisfies  the  execution  and  the  other 
is  taken  In  execution  upon  an  alias 
Issued  to  compel  contribution,  the  lat- 
ter wilt  be  relieved  by  audita  querela. 
Brackett  v.  Winslow,  17  Mass.  153. 

[b]  ParmenS  bj  pnrshaaer  for  re- 
lease of  attaohueab — Where  a  pur- 
chaser of  land  under  attaxshment  pays 
to  the  attaching  creditor,  after  Judg- 
ment and  execution,  a  certain  sum 
for  the  release  of  the  attachment, 
under  an  agreement  that  the  creditor 
does  not  need  to  apply  such  aum 
toward  the  satisfaction  of  the  Judg- 
ment, this  does  not  Inure  to  the  bene- 
fit of  the  debtor,  and  he  cannot  ob- 
tain bla  disoharse  from  prison  on 
that  account  after  there  has  been  a 
partial  satisfaction  of  the  Judgment 
on  an  alias  execution  and  he  has  been 
committed  on  aplurles  taken  out  for 
the  balance.  Kimball  v.  Parker,  7 
Mete.  (Mass.)  68. 

46.  Hall  V.  Fitch,  1  Root  (Conn.) 
151  (where  the  sheriff  recovered 
against  a  bondsman  for  a  prisoner's 
escape,  when  his  sole  rl^t  to  recover 
arose  from  liability  to  a  creditor 
whose  right  of  recovery  was  after- 
ward barred  by  limitation) ;  Mer- 
chants' Ins.  Co.  V.  De  Wolf,  33  Pa. 
46,  76  AmD  577  (where  action  was 
brought  on  a  foreign  Judgment,  pend- 
ing an  appeal,  and  the  Judgment  was 
afterward  reversed) ;  Malyns  v.  Haw- 
kins, Cro.  miz.  634.  78  Reprint  874 
(where  a  stranger  purchased  and  paid 
for  a  Judgment) ;  Appesley  v.  Ive, 
Cro.  Jac.  645,  79  Reprint  558  (where 
a  recovery  in  debt  was  had  against 
a  Jailer  upon  an  escape  and  the 
original  Judgment  was  afterward  re- 
versed); Foster  v.  Jackson,  Hob.  62, 
SO  Reprint  201;  Alford  v.  Tatnel,  2 
Mod.  49,  86  Reprint  934  (where  two 
were  In  execution,  and  one  was  suf- 
fered to  escape,  and  a  recovery  was 
had  against  the  sheriff  therefor); 
Linaore's  Case,  »  Leon.  99,  74  Re- 

?rint  887;  Llnaere'a  Case,  1  Leon. 
30,  74  Reprint  211:  1  Bacon  Abr. 
513  [dt  RoUe  Abr.  3071  (where  the 
execution  debtor  was  enlarged  by  the 
consent  of  the  creditor  and  was  after- 
ward taken  in  execution  on  the  same 
Judgment) ;  Benson  v.  Idle,  2  Mod. 
37,  86  Reprint  927  (where,  after 
Judgment  in  trespass  against  a  sol- 
dier for  forcibly  taking  property,  an 
act  was  passed  pardoning  all  acts  of 
hostility  and  discharging  the  of- 
fenders from  all  actions  and  execu- 
tions on  that  account):  Tamer  v. 
Davles.  1  Mod.  62.  86  Reprint  732, 
2  Saund.  137,  86  Reprint  871  (where, 
after  Judgment  obtained  by  an  ad- 
ministrator, the  administration  was 
repealed);  1  Bacon  Abr,  618  (where 
Judgment  was  recovered  against  ball, 
and  the  Judgment  against  hts  prln- 
chial  was  afterward  satisfied), 
[a]   nt  mit  wlU  ut  U«  (1) 


where  a  corporation  had  an  election 
of  remedies  against  a  defaulting 
shareholder,  and  proceeded  to  take 
Judgment,  and  after  Judgment  de- 
clared his  shares  to  be  forfeited; 
since  the  corporation  having  elected 
to  take  Judgment,  the  declaration  of 
forfeiture  was  invalid  and  did  not 
operate  In  discharge  of  the  Judgment 
(Giles  v.  Hutt,  3  Exoh.  18);  (2)  or 
where  an  execution  debtor  Is  tem- 
porarily enlarged  by  the  consent  of 
the  creditor,  under  an  agreement  that 
be  shall  settle  the  debt  within  a 
specified  time,  and  he  fails  so  to  do 
and  is  taken  Into  custody  again 
(Little  V.  Newburyport  Bank,  14 
Mass.  443).  (3)  Nor  can  the  writ  be 
maintained  by  one  of  two  execution 
debtors  after  the  escape  of  the  other, 
before  a  recovery  against  the  sheriff 
for  the  escape  (Blumfleld'a  Case,  5 
Coke  S6b,  77  Reprint  185:  1  Bacon 
Abr.  518.  But  see  Blomfield  v.  Ros- 
wick,  Cro,  EIli.  666,  673.  78  Reprint 
800,  817).  <4)  The  dea^  of  one  of 
two  In  execution  la  no  discharge  to 
the  other  (Blumfleid's  C^e,  supra). 

46.  Perry  v.  Ward,  20  Vt.  92.  But 
see  Keen  v.  Vaughan,  48  Pa.  477 
(holding  that,  where  a  petition  for 
the  writ  averred  an  agreement  to 
accept  a  certain  sum  in  compromise 
of  a  larger  Judgment  and  an  actual 
receipt  of  the  greater  part  with  a 
tender  of  the  balance,  It  was  not 
error  to  refuse  the  writ,  as  to  dis- 
charge the  Judgment  the  agreement 
must  be  fully  executed):  Jenney  v. 
Qlynn,  12  Vt.  480,  482  (where  It  Is 
said:  "But  the  notice  and  tender 
alleged  in  this  case  can  Justify  no 
Inference  of  any  mutual  assent  of 
these  parties,  to  consider  the  former 
suit  as  ended.  The  very  refusal  of 
the  tender  was  notice  to  the  plaintiff, 
that  the  defendant  did  not  Intend  to 
acquiesce  In  the  proposed  discontin- 
uance. The  plaintiff  should  therefore 
have  appeared  at  the  county  court, 
and  resisted  the  affirmance  of  Judg- 
ment, on  the  ground  of  hla  previous 
notice  and  tender,  instead  of  resort- 
ing to  this  distinct  and  collateral 
process" ) . 

47.  Humphreys  v.  Leggett,  9  How. 
rU.  S.)  296,  13  L.  ed.  145;  Bowne  v. 
JOjr,  9  Johns.  (N.  T.)  221;  Corbett 
V.  Bamea,  Cro.  Car.  443,  79  Reprint 
985.  W.  Jones  377,  82  Reprint  198. 

4S,  Crawley  v.  Lldgeat,  Cro.  Jac, 
388,  79  Reprint  288;  Poster  v.  Jack- 
son, Hob.  62,  80  Reprint  201;  Pullen 
V.  Purbeok,  12  Mod.  S56,  88  Reprint 
1376. 

49.  Cocke  V.  Jennor,  Hob.  66,  80 
Reprint  214. 

BO.  Conn. — Pettlt  v.  Seaman,  2 
Root  178. 

N.  T. — Hunt  V.  Brooks.  18  Johns.  6: 
Baker  v.  Judges  Ulster  C.  PI.,  4 
Johns.  191. 

Pa. — Qordonier  v.  Billings,  77  Pa. 
498;  Williams  v.  Butcher,  1  WklyNG 
804. 

Vt. — Comstock  V.  Grout,  17  Vt.  512. 

Eng. — Calcraft  v.  Swann,  Barnes 
Notes  204.  94  Reprint  877. 

[a]  A  creditor  oatmot  evade  Uie 
effect  of  a  dlacliawe  by  continuing 
the  suit  from  time  to  time  until  the 


Digitized  by 


Google 


854  [6G.J.] 


AUDITA  QUERELA 


7-8 


judgment  enditor  of  plaintifEf"  or  where  tiie  legal- 
ity of  a  debtor's  imprisonment  is  affected  by  mat- 
ter  of  disdiarge  occurring  after  the  judgment.*^ 

[(  8]  4.  To  Vacate  Judgment.  A  ju^^ent  may 
be  vacated  by  writ  of  audita  querela  when  defend- 
ant had  no  opportunity  to  defend  the  suit  because 
not  served  with  process/'  or  when,  though  be  bad 
due  notice  of  the  suit,  he  was  prevented  from  mak- 
ing his  defense  by  plaintiff's  fraud."  Where,  how- 
ever, the  ofiScer's  return  shows  personal  service,  the 
writ  cannot  be  maintained  to  set  aside,  for  want 
of  notice,  a  judgment  by  default,  the  return  being 
conclusive  between  the  parties.*'    The  writ  wiU 


also  He  to  vacate  a  judgment  rendered  agunst 
either  an  infant  '*  or  an  insane  person "  who  wis 
not  represented  by  a  guardian;  to  obtain  relief 
against  a  judgment  in  a  seeonda^  or  eoUutotl  ae- 
tion  when  the  original  action  has  been  barred,  re- 
versed, or  set  aside;"  to  set  aside  a  judgment 
irregularly  entered  after  a  discontinuance  or  en- 
tered in  contravention  of  an  agreement  for  a  con- 
tinuance;'^ to  set  aside  a  judgment  from  which  an 
appeal  was  wrongfully  denied  by  the  inferior 
court,'**  provided  the  suit  was  appealable  on  ita 
face  '*  and  the  party  fully  complied  with  all  tiie 
requirements  of  the  law  in  regard  to  the  perfect- 


debtor  has  been  dlschargred  and  then 
taking  judgmenL  Paddleford  v.  Ban- 
croft. 12  Vt.  529.  But  see  White  t. 
Clapp,  2  Allen  (Masa.)  28S;  Faxon  v. 
Baxter,  11  Cush.  (Mass.)  X6  (whlcb 
hold  that  if  the  debtor  neglected  to 
take  the  necesaary  steps  in  court  to 

fiostpone  the  action  because  of  pend- 
ng  proceedings  In  tnaolvencr.  and 
subsequentlr  a  discbarge  was  granted 
after  judgment  had  been  rendered, 
he  cannot  be  relieved  by  audita 
querela). 

SI.  Bridler  Harraden,  14  Mass. 
497;  Daly  t.  Derringer,  1  Phlla.  (Pa.) 
224  (where  the  debt  waa  Impounded 
by  plalntttrfl  creditor  by  trustee  proc- 
esa), 

M.  Pattlt  Seaman,  t  Root 
(Conn.)  178;  Com.  v.  WMtnay,  10 
Pick.  (ICaaa.)  42<:  Oordonier  t. 
Billings,  77  Fa.  498;  Comatock  v. 
Groat,  17  Vt  512.  But  see  Gould  v. 
MathewBon.  18  VL  6S  (holding  that, 
where  a  debtor.  Imprisoned  under 
an  execution,  was  admitted  to  the 
liberties  of  the  prison  and  subse- 
quently obtained  a  discharge  in  bank- 
ruptcy, and  the  creditor  refused  to 
discharge  bim  from  prison  or  to  con- 
sent to  his  going  at  large,  the  debtor 
could  not  maintain  audita  querela 
against  the  creditor  to  procure  his 
release;  but  that  the  debtor  and  his 
sureties  must  take  the  reiOMmsiblllty 
of  deciding  whether  or  not  tbe  dls- 
charre  was  effectual). 

[a]  If  a  prisoner  on  axaimtloa 
pcoenxM  Ua  Ubaration  under  an 
agreement  to  surrender  himself  upon 
certain  terms,  and  he  executes  such 
agreement,  and  Is  committed  again 
on  execution,  be  cannot  have  relief 
by  audita  querela.  CoOln  v.  Ewer, 
6  Mete.  (Mass.)  228:  Little  v.  New- 
buryport  Bank,  14  Mass.  448. 

S8.  U.  S. — Landes  v.  Brant,  10 
How.  848,  18  L.  ed.  449. 

Fla. — ^Barrow  v.  Bailey.  6  Fla.  9. 

Me. — ^Folan  t.  Folan.  69  Me.  666; 
Brj^nt  V.  Johnson,  24  He.  204. 

Maaa.— Fobs  v.  Wttham.  9  Allen 
678. 

Vt— Sawyer  v.  Cross,  46  Yt  168. 
28  A  528:  Finney  v.  Htli.  12  Vt  266: 
Stone  V.  Seaver,  6  Vt.  549;  Stanlford 
V.  Barry,  1  Alk.  821.  16  AmD  092. 

Eng. — Fisher  v.  Banks,  Cro.  SHlc 
26,  78  Reprint  291:  Lampton  v.  Col- 
lingwood,  1  Ld.  Raym.  27,  91  Re- 
print 916,  8  Ld.  Raym.  S27,  92  Re- 
print 714;  8  Blackstone  Comm.  406. 

[a]  JnagmMit  ayaiiurt  a  defenaast 
wbo  was  wlthont  tlie  atata  at  tlia 
ttnia  anlt  waa  bnmglit  will  be  va- 
cated by  audita  querela  (1)  when  de- 
fendant had  no  notice  of  the  suit  and 
continued  absent  until  after  the  re- 
turn day  (Sawyer  v.  Ooss,  66  Vt. 
168,  26  A  628);  or  (2)  when  plaintiff 
failed  to  give  the  security  by  recog- 
nlxajice  required  by  statute,  condi- 
tioned that  he  would  refund  such 
sum  as  might  be  recovered  against 
him  on  writ  of  review  (Folan  v. 
Folan,  69  Me.  566;  Dingman  v.  Myers, 
18  Gray  (Mass.)  1;  iflll  v.  Warren, 
64  Vt  73;  Harmon  v.  Martin.  62  Vt. 
255;  Fol  aom  v.  Conner,  4  9  Vt.  4 ; 
^istman  v.  Waterman,  20  Vt  494; 
Kidder  V.  Hadley.  26  Vt  644;  Whit- 
ney T.  Silver,  22  Tt  624;  Alexander 
V.   Abbott.   21   Vt    476).    (8>  even 


though  execution  haa  been  returned 
sattsfled  (Folan  v.  Folan,  supra),  or 
(4)  although  reoogniaance  for  review 
was  Riven  for  double  the  amount  of 
the  damages  only  Instead  of  for 
double  the  amount  of  the  Judgment 
and  costs  (Hill  v.  Warren,  supra). 

[b]  Jndgmattt  Imt  default  agalut 
■oar— Meat  dafeadaat  aot  Mmd 
with  process  will  be  vacated  by  au- 
dita querela  If  the  case  was  not  con- 
tinued for  notice  to  defendant  as  re- 
quired by  statute.  Hawley  v.  Mead, 
62  Vt.  842;  Rollins  v.  Clement  49 
Vt  98. 

[c]  Xf  ttw  rafenni  d«M  not  ahow 
a  notioe  to  TMMmt  detnUburt  who 

was  out  of  the  state  at  the  time  the 
suit  waa  brought,  the  record  must 
show  on  Ita  face  that  plalntifT  proved 
the  notice,  or  proceedings  must  be 
had  agreaable  to  Tt  Comp.  St.  ||  68, 
59,  or  the  judgment  will  be  vacated 
by  audita  querela.  Kidder  v.  Hadley, 
£6  Vt.  644;  Marvin  v.  Wllklna,  1  Alk. 
(Vt>  107. 

[d]  Vltar*  plaiBtlff  pmouM  a 
dap«tii*a  yenran  to  maka  a  retarn 
that  he  served  a  writ  on  defendant 
when  in  fact  defendant  received  no 
notice  whatever  of  the  suit,  a  Judg- 
ment taken  by  default  will  be  de- 
clared null  on  an  audita  querela, 
even  though  no  execution  has  issued 
on  the  Judgment  Stone  v.  Seaver,  5 
Vt  649. 

[e]  Sswioe  on  part  of  deiandanta. 

— ^In  an  action  against  three  trustees, 
service  was  had  on  an  agent  of  two 
of  the  trustees  who  were  ncmresi- 
dents,  but  the  resident  trustee  was 
not  personally  served  and  no  Judg- 
ment was  taken  against  him.  It  was 
held  that  audita  querela  did  not  lie 
to  set  aside  the  judgment  against  the 
others.  Hamilton  v.  Wilder,  31  Vt 
695. 

[f]  Tlie  oadsaloa  of  the  name  of 
tbe  Jnatloa  algataff  tlia  writ  from 
tlte  copy  servad  on  defendant  does 
not  defeat  the  effect  of  the  service 
as  notice,  and  hence  a  default  Judg- 
ment thereon  cannot  be  avoided  by 
audita  querela.    Collins  v.  Uerrlam, 

81  Vt  622. 

84,  Lovajoy  Webber.  10  Mass. 
101  (wbere  the  debtor,  after  service 
of  the  original  writ  and  before  its 
return,  satisfied  the  creditor's  de- 
mand and  the  creditor  nevertheless 
prosecuted  the  action  to  Judgment  by 
default);  Walter  v.  Foas.  67  Vt.  691, 

82  A  84S;  Kimball  v.  Randall,  66  Vt 
658;  Paddleford  v.  Bancroft,  22  Vt 
529;  Barrett  v.  Vaughan,  6  Vt  248; 
Stone  V.  Seaver,  5  Vt.  649;  Weeks  v. 
Lawrence,  1  Vt.  428;  Little  v.  Cook, 
1  Alk.  (Vt.)  868.  15  AmD  «»8;  Eddy 
V.  Cochran,  1  Alk.  (Vt.)  859;  Stanl- 
ford V.  Barry,  1  Alk.  (Vt.)  821.  16 
AmD  692.  See  alao  Eastman  v. 
Waterman.  26  Vt.  495;  Dodge  v. 
Hubbell.  1  Vt.  491:  Stamp  v.  Parker. 
Cro.  Jac.  646,  79  Reprint  667;  1  Bacon 
Abr.  510. 

65.  Wltherell  v.  <3oss,  26  Vt  748; 
Hawks  V.  Baldwin,  Brayt.  (Vt.)  85. 

Se.  Miller  V.  Potter,  54  Vt.  267; 
Starbird  v.  Moore,  21  Vt.  529;  Lin- 
coln V.  Pilnt,  18  Vt  847;  Judd  v. 
Downing,  Brayt,  (Vt.)  27.  Compare 
Barbar  ▼.  Graves.  18  Vt  290  [olt 
Blackmer  v.  Dow,  decided  In  Chitten- 


den County  In  1836]  (where  the  court 
did  not  sustain  the  audita  querela 
because  the  complainant  became  ol 
age  before  the  Judgment  was  flnallr 
rendered  against  him  In  the  counif 
court  and  he  had  a  suitable  oppor- 
tunity to  appear  and  make  defense). 

Ua]  Where  cult  la  broagbt  agalast 
uit  and  natoral  nwdlna  eaa* 
Jointly*— A  justice's  Judigment  against 
a  minor  is  valid  and  cannot  be  set 
aside  on  account  of  his  Infancy,  if 
his  father  and  natural  guardian  was 
sued  Jointly  with  him  and  appeared 
and  defended  the  suit  Wrlaloy  v. 
Kenyon,  28  Vt  6. 

Aotlovs  acaluk  lafMts  sea  genn- 
ally  Infants  [22  Cyc  6271. 
Sf.    Lincoln  t.  Flint  «  Vt.  247. 
Actions  arafaat  lasaaa  pwoas  see 
generally  Insane  Peraons   [XS  Crt 
1222], 

S8.  Wilson  T.  Watson.  20  P.  Cka 
No.  17,847,  Pet  S.  C.  269;  Appesley 
V.  Ive,  Cro.  Jac.  645.  79  Reprint  551; 
Barnes  v.  Worllch.  Telv.  59.  80  Re- 
print 42  (the  last  two  cases  taoldlns 
that  where  Judgment  has  been  recoT- 
ered  against  bail  audita  querela  b 
the  proper  remedy,  if  the  judgmeat 
against  the  principal  is  reversed). 

09.  Kimball  v.  Randall.  66  TL 
668;  Hawley  v.  Mead,  62  Vt  841; 
Perkins  v.  Cooper,  28  Vt  729;  Pad- 
dleford V.  Bancroft  22  Vt  529;  Hin- 
man  v.  Swift,  18  Vt  815;  nke  t. 
Hill,  16  Vt  188;  Crawford  v.  Chenej. 
12  Vt  667;  Phelps  v.  Blrge,  11  Tt 
161.  See  also  Aldrlch  v.  Bonett  11 
Vt.  202  (where  the  doctrine  of  Pad- 
dleford V.  Bancroft  22  Vt.  519.  w»i 
limited  to  a  case  in  which  the  dis- 
continuance was  trrerularly  had  for 
the  purpose  of  deprivfng  the  opjtoslte 

Karty  of  a  defense  that  he  wonl4 
ave  enjoyed  If  Judgment  had  bete 
entered  at  the  proper  time).  Com- 
pare Slaco  V.  Parkhurst  M  VL  53: 
(where  it  was  held  that  the  tacu 
alleged  In  the  pleas  not  only  pre- 
cluded an  audita  querela,  but  that, 
as  between  the  parties,  the  facts  ^• 
leged  were  conclusive  and  amounted 
to  an  estoppel  upon  all  denial  wlai- 
ever). 

[a]  Oonttauanoe  on  acTMm««t  of 
VtalntUr  and  one  dtfenaast. — Wb^rt 
there  are  several  defendants  in  u 
action  ex  contractu,  and  one  d^esd- 
ant  and  plaintiff  agree  to  a  contin- 
uance, and  the  Justice  enters  tbf 
cause  as  continued  without  going  to 
the  place  appointed  for  trlat  neither 
party  may  avoid  the  proceedlnn  bi 
audita  querela.  Scott  LarUn.  II 
Vt.  112. 

60^  Edwards  v.  Osgood,  12  Tt- 
224;  Tyler  v.  Lathrop,  5  Vt  1T» 
[crit  Scott  Darling,  66  Vt  510,  ?♦ 
A  998  (where  the  court  said:  Tb«: 
case  has  since  been  followed.  In: 
with  reluctance,  and.  If  the  qoeatiev 
were  now  an  open  one,  probaMy  i 
different  rule  would  be  adoptea~1 
Bradlah  v.  Redway,  85  Vt  424.  4«: 
Harrlman  v.  Swift  81  Vt  886;  Spear 
V.  Flint.  17  Vt  4971. 

ei.  Scott  V.  Darling,  «  Vt  51« 
29  A  993;  Bradlsh  v.  Redwvr,  IS 
Vt.  424;  Orlswold  v.  Rutland.  8  Tl 
824. 

_[a]  WhsMtke  statata  talM  my 
tk*  avpaal  Ikon  %  i—Moa's 
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AUDITA  QUERELA 


[6C.J.]  855 


ing  of  his  appeal;*^  or  to  set  aside  the  jadgment 
of  a  jnstiee  of  the  peace  when  he  has  no  juris- 
dietion  over  the  subject-matter,"^  or  when  the  jus- 
tice does  some  act  which  he  has  no  legal  right  to 
do,  or  omits  to  do  some  act  which  it  is  his  duty  to 
do."  But  the  writ  will  not  lie  to  set  aside  an 
erroneous  judgment  of  a  justice  of  the  peace  when 
he  has  complete  jurisdiction.*' 

[M]  B.  When  Writ  Will  Not  lae.  A  party  is 
not  entitled  to  relief  by  audita  querela  when  he 
has  had  a  1^^  opportunity  to  avail  himself  of  the 
matters  of  defense  set  forth  in  his  complaint,  or 
when  the  injury  of  which  be  complains  ia  attribu- 
taUe  to  his  own  neglect,**  or  to  that  of  bis  agent 


or  codefendant."'  It  will  not  He  where  the  mat- 
ter of  the  complaint  is  a  proper  subject  for  a  writ 
of  error,"*  although  such  remedy  is  taken  away  by 
statute,"*  or  for  mere  irregularities  not  going  to 
the  absolute  validity  of  the  process  or  to  the  sub- 
stantive merits  of  the  controversy.'"  The  writ 
bears  solely  upon  the  acts  of  the  opposite  party;'^ 
and  it  may  not  be  used  to  correct  the  fraud  or 
misconduct  of  the  court,'^  the  mistakes  of  the 
clerk,"  or  an  erroneous  taxation  of  costs,'*  even 
though  procured  by  the  fraud  of  the  opposite 
party. '"^  Neither  may  purely  equitable  defenses, 
not  cognizable  at  law,  be  set  up  by  audita 
querela.'* 


V.  PBOOEEDlNaS  TO  PBOOUBE  REVIEW  AND  ITS  EFFEOT 


[$  10]  A.  Jurisdiction.  Audita  querela  is  a 
judicial  writ  founded  upon  the  record,  and  upon 


eommon  principles  is  directed  to  the  eonrt  in  wMoh 
judgment  was  rendered  and  where  the  record  re- 


mant,  audita  querela  will  not  lie  to 
set  aside  an  erroneous  Judgment  in 
snalicioos  prosecution  by  reason  of 
th«  pendency  of  the  ulesed  mall- 
cloos  action.  Perry  v.  Moree.  87  Vt. 
609. 

02.  Harriman  v.  Swift,  81  Tt  385; 
Finney  v.  Hill,  18  Vt.  256. 

6S.  Burlington,  etc..  R.  Co.  ▼. 
Brush,  57  Vt.  472  j  Glover  v.  Chaee, 
27  Vt.  683;  Ball  V.  Sleeper,  28  Vt. 
673;  Hastings  v.  Webber,  2  Vt.  407. 

04.  Hlnman  v.  Swift,  18  Vt.  816; 
Crawford  V.  Cheney,  12  Vt.  667; 
Phelps  V.  Blrge,  11  Vt.  181;  Brown 
V.  Stacy,  9  Vt.  118.  But  see  Paddle- 
ford  V.  Bancroft,  22  Vt.  622  (hold- 
ing that  in  contenmlatlon  of  the  law 
the  continoance  of  a  suit  Is  the  act 
of  plaintllf). 

65.  Perry  v.  Morse,  B7  Vt. 
609. 

66.  U.  S. — Avery  v.  U.  S.,  12  Wall. 
204,  20  L.  ed.  406;  U.  S.  v.  One  Trunk, 
1K5  Fed.  651. 

Mass. — Parker  v.  Murphy,  215 
Mass.  72,  102  NE  85;  Badclyffe  v. 
Barton,  161  Mass.  327,  37  NE  373; 
Merrttt  v.  Marshall,  100  Mass.  244; 
Barker  v.  Walsh,  14  Allen  172;  White 
V.  Clapp,  8  Allen  283;  Goodrich  v. 
WUlard,  11  Gray  380;  Faxon  v.  Bax- 
ter, 11  Gush.  35;  Flint  v.  Sheldon. 
18  Mass.  443,  7  AmD  162-  Thatcher 
V.  Gammon,  12  Mass.  268;  Lovejoy  v. 
Webber.  10  Mass.  I01._,  „ 

N.  H.— Hadlock  v.  Clement.  18  N. 

XJ^  68 

Vt.— Walter  v.  Fosa.  67  Vt.  691,  32 
A  648:  Sawyer  v.  Cross.  66  Vt.  616, 
SO  A  6;  Johnson  v.  Roberts,  58  Vt. 
699.  2  A  482:  Lamson  v.  Bradley.  42 
Vt.  1*6;  Grlswold  v.  Rutland,  23  Vt. 
324;  Barber  v.  Graves,  18  Vt.  290; 
Perry  v.  Ward,  18  Vt.  120;  Comstock 
V.  Grout,  17  Vt.  612;  Spear  v.  Flint, 
17  Vt.  497;  Betty  v.  Brown.  16  Vt. 
669;  Finney  v.  HIU,  18  Vt.  255;  Pot- 
ter v.  Hodges,  18  Vt.  289;  Jenney 
V.  Glynn,  12  Vt.  480;  Barrett  v. 
Vaughan,  6  Vt.  248;  Foster  v.  Steams, 
3  Vt.  322;  Mason  v.  Lawrence,  2  Vt. 
660;  Stanlford  v.  Barry.  1  Aik.  821, 
15  AmD  692;  Tnttle  V.  Burlington, 
Brayt.  27. 

Eng. — Fisher  v.  Banks,  Cro.  Eliz. 
25,  78  Reprint  291;  Giles  v.  Hutt. 
&  D.  &  Li.  387;  Anonymous,  Dyer 
832a,  73  Reprint  750;  Hannor  v.  Mase, 
Bob.  283,  80  Reprint  428;  Wicket  v. 
Creamer,  Holt  K.  B.  272,  90  Reprint 
1049,   1   Ld.  Raym.   439.  91  Reprint 

1191.  12  Mod.  240,  88  Reprint  1290, 
Balk.  264,  91  Reprint  232;  Watson 
V.  Sutton,  12  Mod.  583,  88  Reprint 
163S;  Verey  v.  Carew,  Moore  K.  B. 
636.  72  Reprint  740;  Anonymous,  1 
Salk.  93,  91  Reprint  86;  Peters  v. 
White,  2  Show.  23S,  89  Reprint  913; 
Jason's  Cri»e.  1  Sid.  SR.  82  Reprint  401; 
Young  V.  Collet.  T.  R.iym.  89,  83  Re- 
print 49;  I>ay  v.  Guilford.  T.  Raym. 
19,  '■S  Reprint  11;  Cooke  v.  Berry, 
X  WUs.  r.  p.  98,  96  Reprint  513; 
XCoUe  Abr.  306. 


Can. — ^Wallace  v.  Bossom,  2  Can.  S. 
C  488 

[a]  '  Zllnstratloni.  —  (1)  Where 
plaintiff,  having  obtained  judgment 
against  defendant,  releases  It  and 
afterward  brings  a  scire  facias,  and 
the  sheriff  returns  scire  feci,  but  de- 
fendant does  not  appear,  and  there  is 

Judgment  upon  it,  defendant  cannot 
lave  an  audita  querela,  for  he  had 
time  to  plead  the  release  upon  the 
return  ox  the  scire  facias,  and,  since 
he  neglected  to  do  so,  the  law  will 
not  relieve  him:  and.  If  In  truth  he 
was  not  warned,  he  has  his  remedy 
against  the  sheriff  for  a  false  return. 
Wicket  V.  Creamer,  Holt  K.  B.  272, 

90  Reprint  1049,  1  Ld.  Raym.  439,  91 
Reprint  1191,  12  Mod.  240,  88  Re- 
print 1290.  1  Salk.  264,  91  Reprint 
232;  Wicket  v.  Creamer,  Holt  K.  B. 
272,  90  Reprint  1049,  1  Ld.  Raym.  439, 

91  Reprint  1191.  12  Mod.  240,  88  Re- 
print 1290,  1  Salk.  264,  91  Reprint 
232;  Day  v.  Guilford,  T.  Raym.  19, 
83  Reprint  11;  Cooke  v.  Berry,  1 
Wlls.  C.  P.  98,  95  Reprint  513.  (2) 
Where  a  party  paid  the  Justice  his 
fee  for  an  appeal  and  merely  said 
that  he  would  offer  a  certain  person 
as  bail  and  that  person  afterward 
entered  the  room  where  the  Justice 
was  for  the  purpose  of  becoming  ball, 
but  nothing  was  then  said  by  him  or 
any  one  else  In  regard  to  hla  be- 
coming hall  for  the  appeal,  and  the 
Justice  failed  to  enter  him  as  bail, 
and  nothing  more  was  done  within 
two  hours  after  Judgment  was  ren- 
dered it  was  held,  that  audita 
querela  would  not  lie  to  set  aside  the 
Judgment  of  the  Justice.  Harriman 
V.  Swift,  31  Vt.  385.  (3)  On  a  writ 
of  audita  querela  for  relief  against  a 
Judgment  on  the  ground  that  the 
debtor  was  discharged  in  bankruptcy 
after  the  Judgment  was  rendered,  the 
burden  Is  upon  the  Judgment  debtor 
to  prove  that  he  compiled  with  all 
the  requirements  of  S  7  subd  8  and 
S  17  of  the  Bankruptcy  Act  (30  U.  S. 
St.  at  L.  644),  concerning  notice  to 
creditors,  Parker  v.  Murphy,  215 
Mass.  72,  102  NE  851. 

67.  Walter  v.  Foss,  67  Vt.  591, 
32  A  643;  Plnney  v.  Hill,  13  Vt.  255; 
Scott  V.  Larkln.  13  Vt.  112. 

[a]  Tor  example  where  defendant 
had  notice  of  the  action  and  em- 
ployed an  agent  to  answer  for  him 
and  to  appeal  the  action,  and  the 
agent  did  so,  but  failed  to  enter  bail 
for  the  appeal  and  therefore  execu- 
tion issued.  It  was  held  that  audita 
querela  could  not  be  sustained.  Fin- 
ney V.  Hill,  13  Vt.  255. 

68.  Hadlock  v.  Clement.  12  N.  H. 
68;  Walter  v.  Foss,  67  Vt.  591,  32 
A  643;  Perry  v.  Morse,  57  Vt.  509; 
Abbott  V.  Dutton,  44  Vt.  546,  8  AmR 
894;  Lamson  v.  Bradley,  42  Vt.  165; 
Amldon  V.  Aiken.  28  Vt.  440;  Alburgh 
Eleventh  School  DIst.  v.  Rood.  27 
Vt.  214;  Spauldlng  v.  Swift,  18  Vt. 
214;  Bpear  t.  Flint,  17  Vt  497;  Betty 


V.  Brown,  16  Vt  6«9;  Chase  v.  Scott, 
14  VL  77;  Finney  v.  Hall,  18  Vt.  256; 
Potter  v.  Hodges,  18  Vt  239;  Sutton 
V.  Tyrrell,  10  Vt  87;  Stone  v.  Seaver, 
5  Vt.  549;  Dod^e  v.  Hubbell,  1  Vt 
491;  Weeks  v.  Lawrence,  1  Vt  433: 
Little  V.  Cook,  1  Aik.  (Vt)  363,  15 
AmD  698 ;  Tuttle  v.  Burlington, 
Brayt  (Vt)  27;  6  Dane  Abr.  817  >  21. 

[a]  VnanthoTlsed  ameavaaoe  of 
attomer. — ^Wrlt  of  error,  or  motion, 
and  not  audita  querela.  Is  the  proper 
remedy  for  the  unauthorised  appear- 
ance of  an  attorney.  Abbott  v.  Dut- 
ton, 44  Vt  646,  8  AmR  394-  Spauldlng 
V.  Swift,  18  Vt  214;  Sheldon  v.  Kel- 
seys,  Brayt  (Vt.)  26.  See  also  Alle- 
ley  V.  Coiley,  Cro.  Jac  695  (holding 
that  writ  of  deceit  against  the  attor- 
ney, and  not  audita  querela,  was  the 
appropriate  remedy  for  his  unauthor- 
ized and  collusive  appearance). 

[bj  Befnsal  to  ooutlnne  cmmm. — 
The  Judgment  of  a  Justice  of  the 
peace  may  not  be  set  aside  on  audita 
querela  because  he  refused  to  con- 
tinue a  case  on  account  of  the  sick- 
ness of  a  party.  Amldon  v.  Aiken, 
28  Vt  440. 

69.  Perry  v.  Morse,  67  Vt  609: 
Spear  v.  Flint,  17  Vt.  497;  Dodge 
V.  Hubbell,  1  Vt  491;  Tuttle  v.  Bur- 
lington  Brayt.  (Vt)  27. 

70.  Lamson  v.  Bradley,  42  Vt 
165;  Sawyer  v.  Doane,  19  Vt  698; 
Betty  T.  Brown,  16  Vt  669. 

71.  Kimball  T.  Randall,  66  Vt. 
668. 

78.  Titlemore  v.  Walnwright  16 
Vt  173. 

73.  Edmondson  t.  King,  1  Overt. 
(Tenn.)  425  (as  where  the  clerk,  In 
entering  Judgment,  Included  exces- 
sive interest  or  damages).  To  same 
effect  Perry  v.  Ward,  18  Vt  120: 
Weeks  v.  Lawrence,  1  Tt  438.  But 
see  supra  J  6  text  and  note  86  [a1. 

74.  Goodrich  v.  Wlllard,  11  Gray 
(Mass.)  380;  E^dmondson  v.  King,  1 
Overt  (Tenn.)  425;  Rickard  v.  Pisk, 
66  Vt.  675.  30  A  93;  Johnson  v.  Rob- 
erts, 68  Vt.  599.  2  A  482;  Clough  V, 
Brown.  38  Vt.  179;  Harriman  v.  Swift, 
31  Vt  385;  Perry  v.  Ward,  18  Vt 
120;  Weeks  v.  Lawrence,  1  Vt  433. 
Contra  Weed  v.  Nutting,  Brayt.  (Vt) 
28  [crlt  Dodge  V.  Hubbell,  1  Vt  491. 
and  expl  Johnson  v.  Roberts,  supra], 

76.  Goodrich  T.  WUlard,  11  Gray 
(Mass.)  880;  Clough  v.  Brown,  38  Vt 
179. 

76.  Barker  v.  WaLsh,  14  Allen 
(Mass.)  172;  Schoft  v.  McFarland,  1 
Phlla.  (Pa.)  58;  Herrick  v.  Orange 
County  Bank,  27  Vt  684;  Garfield  v. 
State  Univ..  10  Vt  536. 

[a]  Bzeontion  enjoined.  —  Where 
an  execution  has  been  issued  by  a 
court  of  law,  a  writ  of  audita  querela 
cannot  be  maintained  to  vacate  the 
same  or  to  suspend  Its  operations  on 
the  ground  that  tt  has  been  enjoined 
by  the  chancery  court  The  remedy 
is  under  the  Injunction.  Porter  t. 
Vaughn,  24  Vt  811. 
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AUDITA  QUERELA 


[§§  10-15 


mains.''  It  has  been  said  that  the  writ  issues  from 
a  conrt  of  law  only.''^ 

[f  11]  B.  Parties— 1.  In  OenenL  An  audita 
querela,  being  a  judicial  writ,  must  be  betwew  the 
parties  to  the  former  proceeding  and  their  I^al 
representatives  only.'* 

[$12]  2.  Plaintiff— a.  In  OeneraL  With  ren>ect 
to  the  parties  plaintiff  in  audita  querela  it  is  held 
that  the  person  suing  out  the  writ  must  be  one 
injured  in  the  former  proceeding,*"  and  a  defend- 
ant therein.'^  When  the  basis  of  the  writ  is  alto- 
gether personal  it  will  die  with  the  person  and  not 
survive  to  his  representatives;**  but  when  the  writ 
goes  to  the  foundation  of  the  judgment  it  may  be 
prosecuted  by  an  executor  or  an  administrator."' 

[(  13]  b.  Joinder.  Where  there  was  more  than 
one  defendant  in  the  original  proeeedii^  and  a 
joint  judgment  was  rraidered  affecting  all  of  them, 
the  writ  must  be  sued  out  in  the  name  of  all,"* 
unless  their  grounds  of  complaint  are  wholly  dif- 
ferent or  the  judgment  complained  of  is  admitted 
to  be  good  as  to  some,  in  which  case  it  has  been 
held  that  the  writ  may  be  brought  in  the  name  of 


defendant  for  whose  benefit  the  proeeeding  is  in- 
stituted,"^ or  unless  the  object  is  to  obtain  relief 
against  an  execution  affecting  only  one  defendant" 
Nor  is  the  nUe  altered  by  the  fact  that  one  of  the 
defendants  was  a  party  to  the  fraud  which  vitiates 
the  judgment.   He  must  still  join  in  the  writ." 

Misjoinder  of  partias.  Although  authoriced  1^ 
statute,  audita  querela  is  governed  by  the  common 
law  as  to  misjoinder  of  parties.*' 

[$  14]  S.  Defendant.  All  persons  benefited  by 
the  judgment  or  execution  complained  of,  if  parties 
thereto,  or  the  legal  representatives  of  such  per- 
sons, should  be  made  parties  defendant  to  an  aadita 
querela.^"  The  writ  will  not  lie  against  the  state," 
or  the  United  States,*'  as  in  Ei^Iand  it  will  not 
lie  against  the  crown." 

[i  15]  C.  Application  for  and  AUoiruieft  of 
Writ— 1.  In  OonoraL  While  it  has  been  said  that 
the  injured  party  is  entitled  to  the  writ  as  a  mat- 
ter of  right  and  without  petition  or  motion,**  the 
better  rule  is  that  a  writ  of  audita  qaer^a  ean  be 
awarded  only  upon  motion  or  petition,**  setting 
forth  the  gronndB  of  relief  with  such  certainty  as 


77.  Oa.— BCannlnff  v.  Phillips,  66 
Oa.  548. 

Mass. — Coffin  v.  Ewer,  5  Meto.  228. 

N.  C— 'Parker  v.  Jones,  58  N.  a 
276,  76  AmD  441;  MoBae  V.  Davis. 
68  X.  C.  140. 

Pa. — ^Harper  v.  Kean,  11  8erg.  A  R. 
280. 

Vt.— Ross  V.  ShurtlefC.  55  Vt.  177; 
Shunt  way  v.  Sargeant,  27  Vt.  440; 
Poultney  v.  State  Treasurer,  26  Vt. 
168;  Warner  v.  Crane,  16  VL  79; 
Qteason  v.  Peck,  12  VL  66,  86  AmD 
829. 

Eng. — Turner  v.  Davlea,  2  Saund. 
137.  148  note  1,  86  Reprint  871. 

[a]  In  what  court. — (1)  An  orig- 
inal Jurisdiction  of  all  civil  actions 
given  by  statute  to  one  court  does 
not  confer  upon  it  the  power  to 
grant  a  writ  of  audita  querela  to 
afFect  a  Judgment  or  execution  of 
another  court.  Ross  v.  ShurtleS,  36 
Vt.  177;  Warner  v.  Crane,  16  Vt.  79. 

(2)  Thus  it  has  been  held  that  the 
county  court  has  no  Jurisdiction  of  a 
writ  of  audita  querela  which  is 
brought  to  vacate,  or  in  any  way 
afFect,  a  Judgment  rendered  by  the 
supreme  court.  Ross  V.  ShurtlefC, 
supra;  Warner  v.  Crane,  16  Vt.  79, 

(3)  Writs  of  audita  querela  should 
issue  from  the  supreme  court  when 
the  rec(»rd  is  in  that  court.  Shum- 
■way  V.  Sargeant.  27  Vt.  440. 

[h]  An  sstMit  iBBited,  for  Um  wO^ 
iMtlon  of  tasM,  (1)  by  the  state 
treasurer  Is  not  reviewable  under  an 
audita  querela.  Poultney  v.  State 
Treasurer,  25  Vt.  168.  (2)  In  Geor- 
gia an  execution  issued  by  the  comp- 
troller-general of  the  state  and  not 
from  a  court  Is  not  the  subject  of 
relief  under  the  proceeding  by  Ille- 
gality. Uannlng  v.  Phillips,  65  Ga. 
648. 

78.  Garfield  v.  State  Univ.,  10  Vt. 
536.  But  see  Gleason  v.  Peck,  12 
Vt.  66.  86  AmD  329;  Peters  v.  White, 
2  Show.  238,  89  Reprint  913. 

79.  Fischer  v.  Johnson.  74  Mo.  A. 
64;  Herrlck  v.  Orange  County  Bank, 
27  Vt.  684;  Gleason  v.  Peck,  12  Vt. 
56,  36  AmD  329. 

[a]  A  JudgmaBt  ortdltor  who  had 
nothing  to  do  wltli  the  enforooniMit 
of  the  Jndgnent  against  the  debtor 
by  Its  assignee,  and  who  had  received 
nothing  thereunder,  is  not  a  proper 
party  to  an  audita  querela  to  recover 
the  amount  paid  under  the  Judgment. 
Radclyffe  v.  Barton,  161  Mass.  827, 
87  NE  373. 

[b]  An  oflhiw  who  pmnlta  an  tm^ 
outloB  OoMor  to  MWiqwr  f^nd  after- 
ward rearrests  and  imprisons  him  on 
the  same  execution.  Is  not  a  proper 
party  defendant  to  an  audita  querela 


brought  to  recover  damages  for  false 
Imprisonment.  Coffin  v.  Bwer,  6 
Mete  (Mass.)  2228. 

[c]  Soshasd  and  wife^— A  hua- 
bana  Is  properly  Joined  with  his  wife 
where  the  proceeding  complained  of 
was  occasioned  by  a  feme  sole,  and 
thp  audita  querela  Is  brought  after 
the  marriage.    1  Bacon  Abr.  611. 

80.  Turner  v.  Da  vies.  2  Saund. 
137,  148  note  1,  85  Reprint  871  [cU 
Blakeston  v.  Martyn,  W.  Jones  SO, 
82  Reprint  47];  Beard  v.  Ketchum, 
8  U.  C.  Q.  B.  623. 

fa]  TnistM  prooMs^— A  trustee  la 
BO  far  a  party  to  a  Judgment  ren- 
dered in  trustee  process  that  he  may 
seek  redress  by  audita  querela.  Wil- 
son V.  Fleming,  16  Tt.  649,  42  AmD 
531. 

[b]  SnlHieqasntljr  attaehiv  «v*d- 
Itors.  —  A  subsequently  attaching 
creditor  may  not  u.<<e  the  name  of  his 
debtor  to  prosecute  an  audita  querela 
to  afCect  a  Judgment  or  levy  of  a 
prior  attaching  creditor,  even  though 
the  subsequent  creditor  la  authorised 
by  statute.  If  he  wishes  to  contest 
the  validity  of  the  debt  or  claim  on 
which  a  prior  attachment  is  based,  to 
appear  and  defend  the  suit,  tlaeex 
Mln.  Co.  V.  Bullard,  48  Yt.  288. 

[c]  A  mmOuMtx  of  Uuida  bUomA 
mDsaaMnUjr  to  a  jndgiiMM  or  recog- 
nisance and  extended  under  an  elegit 
may  relieve  himself  by  audita 
querela.  Jackson  v.  U.  S.  Bank.  IS 
F.  Cas.  No.  7,131,  6  Cranch.  C.  C.  1; 
Wilson  V.  Watson.  SO  F.  Cas.  No. 
17.847.  Pet  C.  C.  269. 

[d]  An  ontlaw  cannot  sue  out  an 
audlU  querela.  Griffith  v.  Middle- 
ton,  Cro.  Jac.  426,  79  Reprint  364; 
Hlgden  V.  Whltechurch,  1  Mod.  224, 
86  Reprint  844. 

81.  Aldridge  v.  Buller,  2  M.  A  W, 
412,  150  Reprint  818  (holding  that 
the  remedy  la  not  one  available  to  a 
plaintiff). 

[a]  A  defendant  to  a  set-off,  al- 
though plaintiff  in  the  former  pro- 
ceeding, is  entitled  to  sue  out  the 
writ.  Walter  v.  Foas.  67  Vt.  591,  32 
A  643;  Sisco  v.  ParKhurat,  23  Vt 
637;  Gray  v.  Parker,  16  Vt.  652;  Jen- 
ney  v.  Glynn,  12  Vt.  480:  Sheldon 
V.  Kelseys.  Brayt.  (Vt)  26. 

83.  Connecticut,  etc.,  R.  Co.  v. 
Bliss.  24  Vt.  411. 

83.  Connecticut,  etc.,  R.  Co.  v. 
Bliss,  24  Vt.  411. 

84.  Melton  v.  Howard,  8  Miss.  103; 
Godfrey  v.  Downer.  47  Vt  599;  Her- 
rlck V.  Orange  County  Bank.  27  Vt. 
684;  Whitney  v.  Silver,  22  Vt  634; 
Starbird  v.  Moore.  21  Vt.  529;  Title- 
more  V.  Wainwrlght  16  Vt  173; 
Gleason  v.  Feck,  12  Vt  £6,  86  AmD 


329;  Clark  v.  Freeman.  S  Vt  122; 
Corbett  v.  Barnes,  Cro.  Car.  443,  79 
Reprint  986.  W.  Jonea  »77.  82  Re- 
print 198;  WIlUamB  v.  Roberts.  II 

Jur.  399. 

[a]  If  two  bring  an  andlta  ««sr> 
•la,  and  the  onUawrr  of  ons  is 
pleaded,  the  other  shall  have  som- 
mons  and  severance.  Woreley  t. 
Charnock,  Cro.  Ells.  448,  78  Reprint 
688. 

88.    Johnson  v.   Plimpton,   SO  VL 

88.    Chase  v.  Scott.  14  Vt  77. 

87.  Starbird  V.  Moore,  21  Vt  Ul 

88.  Tltlemoro  v.  Wainwrlght,  14 

vt.  173. 

89.  Johnson  v.  Plimpton.  36  Vt 
420. 

9«miirT«r  for  lalajolnaar  or  aan. 
Joinder  see  infra  fi  28. 

la]      Waiver    of  obJeettOB.— The 

principal  defendant  and  the  trustee  In 
a  suit  begun  by  trustee  procMs 
Joined  In  bringing  audita,  querela  for 
the  purpose  of  setting  aside  the 
Judgment  of  a  Justice  theroln.  where- 
in they  were  severally  adjudged  liable 
on  default.  After  the  cause  bad  been 
referred  and  heard  by  the  referee 
and  the  evidence  was  all  in.  defend- 
ant for  the  first  time  objected  to  the 
Joinder  of  plalntUEa.  It  was  hel4 
that  the  agreement  for  the  referakce 
was  a  waiver  of  the  right  to  object 
Harmon  v.  Martin.  62  Vt.  255. 

SO.  Gleason  v.  Peck,  12  Vt  56,  » 
AmD  329;  1  Bacon  Abr.  511. 

[a]  Death  of  defendaat  whSle  salt 
pen^sg. — If  the  audita  querela  la  to 
recover  damages  for  the  wrongful  act 
of  defendant,  and  defenda.nt  dl<s 
while  the  suit  la  pending,  and  com- 
mfsstoners  are  appointed  on  his  es- 
tate, the  suit  must  be  dlsconttnacd 
and  the  claim  for  damages  present- 
ed before  the  commissionera.  War- 
ner V.  Crane,  16  Vt  79. 

91.  Com.  V.  Berger,  8  PhUa.  (P»-) 
237  Celt  1  Bacon  Abr.  611:  1  Oomyns 
Dig.  785;  3  Vlner  Abr.  345]. 

99.  Avery  v.  U.  S.,  12  WaU.  (D. 
S.)  304,  20  L.  ed.  406. 

93.  Peters  v.  White,  S  Show.  838, 
89  Reprint  913. 

94.  Folan  v.  Folan.  59  Me.  G«f: 
Lovejoy  v.  Webber.  10  Mass.  1*1; 
Emery  v.  Patton,  9  Phlla,  (Pa.)  Itt: 
Nathans  v.  Giles,  6  Taunt  668,  1  ECL 
286,  128  Reprint  808. 

95.  Waddlngton  v.  Vredenbergfa,  1 
Johns.  Cas.  (N.  T.)  227;  Newbart  t. 
Wolfe,  102  Pa.  561;  Keen  v.  Van^tts. 
48  Pa.  477;  Troup  v.  Ricardo.  SS  BeaT. 
122.  55  Reprint  813;  Cowley  v.  I^rdeot, 
2  Bulatr.  97,  80  Reprint  989;  TocTcT 
v.  Adey.  1  Bulatr.  140.  80  Reprint  833: 
Dearie  v.  Ker.  7  D.  *  U  SSI;  Peten 


For  UT  mat;  dsrelop—nts  and  Ohany  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by ' 


Google 


15-21] 


AUDITA  QVBRBLA 


[6C.J.]  857 


would  be  good  on  demorrer*'  Notice  of  the  ap- 
plication should  be  given  the  other  aide.** 

Vttriflcatiui  of  the  writ.  An  affidavit  to  the  truth 
of  the  faeta  aet  forth  in  the  writ  is  generally  re- 
quired.** Sueh  affidavit  may  be  made  by  any  other 
competent  person  as  well  as  by  defendant.**  It  is 
not  necessary  that  the  affidavit  should  be  annexed 
to  the  writf  or  become  part  of  the  process.' 

An  appeal  lies  from  a  refusal  to  allow  the  ap- 
plication.' 

16]  2.  Time  of  UaUnff  Application.  Since 
the  party  injured  may  neither  know  of  a  judgment 
or  execution  in  the  former  proceeding  nor  the  man- 
ner of  procuring  the  same  until  some  time  after 
the  rendition  of  the  judgment  or  the  issue  of  the 
execution,  it  has  been  held  that  he  is  not  limited 
to  a  specific  time  within  which  he  must  sue  out  his 
writ." 


17}  D.  Security  for  Oorts.  Plaintiff  must 
give  security  for  costs  in  those  cases  where  such 
security  would  be  required  in  ordinary  actions/ 
and  the  security  must  be  of  such  a  nature  as  to 
secure  redelivery  of  the  body  or  the  estate,  vhere 
either  of  them  has  been  taken  in  execution,'  and* 
payment  of  intervening  damages.*  A  sufficient  min- 
ute of  such  recognizance  must  appear  on  the  writ.' 
A  statute  expressly  requiring  a  recognizance  must 
be  strictly  complied  with  or  the  suit  may  be  dis- 
missed.* 

[$  18]  E.  Effect*  The  issue  of  the  writ  does 
not  of  itself  operate  as  a  supersedeas  which  may 
be  granted  or  not,  according  to  the  requirements 
of  juatice.'"  All  statutory  requirements  must  be 
complied  with,"  and  proof  of  the  facts  upon  which 
the  writ  is  grounded  must  be  made/'  before  a 
supersedeas  is  granted. 


VL  WRIT  AND  SEE  VICE 


[i  19]  A.  Writ  The  writ  should,  after  setting 
out  the  matter  of  complaint,  require  the  parties  to 
be  called  before  the  court,  in  order  that,  upon  a 
bearing,  justice  may  be  administered.**  The  writ 
IB  sometimes  regarded  as  judici^/*  and  sometimes 
as  original.''  Process  may  be  either  in  the  form 
of  a  scire  facias  or  of  s  venire  facias."  Scire  fa- 
cias is  proper  where  the  writ  is  founded  upon  a 
record,  or  where  tiie  party  is  in  custody.**  Venire 
facias  is  proper  where  the  audita  querela  is  ground- 
ed on  matter  of  fact,  where  the  party  is  not  in 
custody,  or  where  he  sues  quia  timet.'*    In  Ver- 


mont, under  statute,  the  writ  may  issue  either  as 
a  summons  or  as  an  attachment.'* 

[$20]  B.  Service.  The  writ  of  audita  querela 
must  be  served  upon  all  the  parties  made  defend- 
ants to  it.'*  Service  on  a  corporation  is  effected 
in  the  same  manner  as  in  the  case  of  any  other 
writ*' 

Necewity  of  penonal  wuvim.  Where  an  audita 
querela  is  regarded  as  an  original,  and  not  a  ju- 
dicial, writ,  personid  service  cannot  be  dispensed 
with." 


Vn.  AFPEAAANOE 

[f  21]  Defendant  in  audita  querela  must  of  I  Judgment  by  default  for  want  of  appearance  is 
course  enter  an  appearance  as  in  other  cases.*'  |  not  proper,  however,  but  plaintiff  may  enter  a 


V.  White.  2  Show.  238.  89  neprlnt  918; 
1  Comyna  T>\g.  789;  Viner  Abr.  335. 

[a]  Vadw  JUff.  0«n.  KU.  16  Tlot. 
no  writ  of  audtta  querela  might  be 
allowed,  unless  by  rule  of  court  or 
order  of  Judge.  Holmes  v.  Pember- 
ton,  1  E.  &  E.  3^9,  102  BCL  3ft9.  120 
Reprint  948. 

96.  Schott  T.  HcFarland.  1  PhUa. 
<Pa.)  53. 

[a]  ronilofp«tltlonforwrltlsaet 
out  In  Newhart  v.  Wolfe,  102  Pa.  6«1. 

•T.  Troup  V.  Ricardo.  33  Beav.  122, 
66  ReOTfnt  SIS.  See  Newhart  v. 
Wolfe.  102  Pa.  S61  (where  an  order 
to  show  cause  was  granted). 

M.  Job  V.  Walker,  3  Md.  129: 
Barns  t.  8t.  Albans  First  Nat.  Bank, 
45  Vt.  2»;  Hlnman  v.  Swift.  18  Vt 
Dearie  v.  Ker,  T  D.  A  L.  2S1. 

M.  Job  V.  Walker,  S  Hd.  1X9;  Hln- 
man V.  Swift.  18  Vt.  SIS. 

X.   Hlnman  v.  Swift,  18  Vt.  S16. 

a.  N«wharf  v.  Wolfe,  102  Pa.  S61; 
Keen  v.  Vaushan,  48  Pa.  477. 

«.  Stone  V.  Seaver,  S  Vt.  649  (hold- 
ing' that,  where  a  statute  of  lltnlta- 
tlona  does  not  name  a  writ  of  audita 
querela,  the  statute  cannot  with  pro- 

firlety  be  extended  without  doing  vio- 
ence  to  the  spirit  of  the  law  permit- 
ting the  remedy);  Lowenbach  v.  Kel- 
ley.  111  Va.  439.  443,  69  SE  352  [dt 
Cycl. 

4.  Slsco  V.  Hurlburt,  17  Vt.  118; 
Holmes  v.  Pemberton,  1  B.  &  E.  369, 
102  'EXilj  369,  120  Reprint  948.  See 
also  Brown  v.  Stacy,  9  Vt.  118  (hold- 
ing that  on  Issuing  a  writ  of  audita 
Querela  no  other  recognizance  for 
coats  was  required  by  the  statute  of 
1S22  than  was  requu-ed  by  9  H  of 
t>ie  Judiciary  Act). 

for  costs  la  isnmi  see 
Cost«  [11  Cyc  1701. 

Bl    Slsco  V.  Hurlburt.  17  Vt.  118. 

£a]   Wtes  ths  psitr  la  not  la  sa«- 


cmtloB  there  Is  no  need  of  hail. 
Turner  v.  Davles.  2  Saund.  137,  148 
not©  1,  85  Reprint  871  [cit  Corbett 
V.  Barnes,  Cro.  Car  443.  79  Reprtnt 
985.  W.  Jones  377,  82  Reprint  198]. 

6.  State  Treasurer  v.  Wells,  27 
Vt.  27«;  Slsco  v.  Hurlburt,  17  Vt.  118. 

7.  Slsco  V.  Hurlburt,  17  Vt.  118. 
[a]    Tlio  mlnnt*  Is  snfflolsnt  where 

neither  the  body  nor  the  property 
has  been  taken  in  execution,  when  it 
Is  In  these  words:  "Recognised  to 
the  defendant  In  the  sum  of  forty 
dollars  to  Insure  costs  of  prosecution. 
In  due  form  of  law."  Foster  v.  Car- 
penter, 11  Vt.  689. 

a.  falsco  V.  Hurlburt,  17  Vt  118; 
Hlecock  V.  Hleoocik,  1  D.  Chlpm.  (Vt.) 
138. 

9.  Bffsot  ss  wsiTMf  of  rUlit  to  writ 
of  tcroT  see  Appeal  and  E!rror  S  672. 

10:  Hunt  V.  Brooks,  18  Johns.  {N. 
T.)  6:  Brooks  v.  Hunt,  17  Johns.  (N. 
T.)  484;  Waddlngton  v.  Vredenbergh. 
2  Johns.  Cas.  (N.  T.)  227:  Elmery  v. 
Patton,  »  Phila.  (Pa.)  126;  ailes  v. 
Hutt,  6  D.  ft  L.  116;  Anonymous.  12 
Hod.  lOS,  88  Reprint  1186;  Wall  v. 
Dukes,  IS  Mod.  105,  88  Reprint  1196; 
Langston  v.  Qrant,  1  Salk.  92,  91  Re- 
print 85;  Nuby  v.  Jenkins,  1  Sid.  361, 
82  Reprint  1151;  Turner  v.  Davles.  a 
Saund.  137,  148  note  1,  86  Reprint  871. 

11.  State  Treasurer  v.  Wells,  27 
Vt.  27S  (holding  that  a  writ  of  audita 
querela,  with  the  requisite  certificate 
of  the  judge  signing  It  that  tt  ought 
to  operate  as  a  supersedeas,  will  not 
so  operate  If  In  the  recognisance 
taken  by  said  Judge  a  material  con- 
dition required  by  statute  Is  omitted, 
the  statute  being  regarded  as  a  limi- 
tation upon  the  power  of  the  Judge); 
Clark  V.  National  Hydraulic  Co..  12 
Vt.  436  (holding  that  under  the  stat- 
ute an  audita  querela  cannot  operate 
as  a  supersedeas  until  it  is  sworn  to. 


has  a  Judge's  certificate  that  It  ought 
so  to  operate,  or  until  legal  service 
has  been  had). 

13.  Wall  V.  Dukes,  12  Mod.  106,  88 
Reprint  1196;  Langston  v.  Grant,  1 
Salk.  92,  91  Reprint  85. 

18.  See  Vt.  Rev.  L.  S  5417  No.  9; 
Lampton  v.  Collingwood,  1  Ld.  Raym, 
27.  91  Reprint  915,  3  Ld.  Raym.  327, 
92  Reprint  714  (where  a  writ  Is  set 
out  in  full) ;  Turner  v.  Davles,  2 
Saund.  137,  85  Reprint  871. 

14,  Poultney  v.  State  Treasurer,  25 
Vt.  168;  Warner  v.  Crane,  16  Vt  79: 
Gleason  v.  Pock,  12  Vt  5S,  86  AmD 
329. 

[a]  An  sodita  gnsrda  Is  in  the  as- 
tus  of  nwsas  prooess,  to  bring  de- 
fendant to  answer.  Vaughan  v,  Ooyd, 
1  Vent.  7,  86  Reprint  6. 

16.  Williams  v.  Roberts,  14  Jur. 
399  [cit  Reg.  Brev.  pp  114,  149,  2191. 

16.  Waddfnvton  v.  Vredenbergh,  2 
Johns.  Cas.  (N.  T.)  227. 

17.  Clerk  v.  Moor,  1  Salk.  92.  91 
Reprint  86;  Anonymous,  1  Salk.  92,  91 
Reprint  86. 

18.  Waddlngton  v.  Vredenbergh,  2 
Johns.  Cas.  Oi.  T.)  227;  Clerk  t. 
Hood,  1  Salk.  92,  91  Reprint  86; 
Anonymous,  1  Salk.  92,  91  Reprint  86. 

19.  Slsco  V.  Hurlburt  17  Vt.  118. 

80.  King  v.  Jeffrey,  77  Me.  106; 
Com.  V.  Berger,  8  Phlla.  (Pa.)  237; 
Clark  V.  Freeman,  6  Vt.  122. 

As  to  effsot  of  uonsecTles  see  Infra 
!  30. 

As  to  ssrrlos  of  proosss  In  gtaanl 

see  Process  [32  Cyc  447]. 

81.  Clark  V.  National  Hydraulic 
Co.,  12  Vt.  4S6;  CHark  v.  Freeman,  6 

Vt.  122. 

88.   Williams  V.  Roberts,  14  Jur.  S99. 

Wbsthsr  ■  writ  Is  oxlglaal  or  Jiidi- 
olal  see  supra  S9  16,  19, 

as.  EHwards  v.  Lewis,  16  Ala.  SIS; 
Com.      Berger.  8  Phlla.  (PO.)  237. 
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AUDITA  QUERELA 


m  21-30 


common  appearance  for  defendant  wHo  may  then 
be  mled  to  plead  as  in  other  cases.^*   In  the  Eng- 

Vm.  PLEABINOS 


lish  practice  the  remedy  for  the  nonappeanuHW 
of  defendant  was  by  distress  infinite.'^ 


22]  A.  Declaration—l.  In  General.  The  dec- 
laration should  either  set  out  the  whole  record 
of  the  recovery  in  the  former  proceeding,  or  re- 
cite it  generally,  and  should  show  a  sufficient  grava- 
men, or  cause  of  complaint.^*  Moreover,  although 
the  writ  may  comprehend  several  causes  for  avoid- 
ance of  the  proceeding  complained  of,  the  decla- 
ration should  comprehend  but  one  cause;  or,  if 
it  alleges  several,  plaintiff  must  rely  on  one  only, 
or  the  declaration  will  be  bad  for  duplicity.'^ 

[$  23]  2.  Particular  Avennents — a.  Fraud  and 
Demt.  An  allegation  of  fraud  and  deceit  seems 
to  be  neeessary.'" 

[f  24]  1).  Oronnds  of  Sdief.  The  ground  of 
objection  to  the  proceeding  attacked  must  be  spe- 
cifically averred;"  and  there  must  be  an  averment 
that  such  grounds  existed  at  the  time,  or  before, 
the  writ  wu  sued  out.'**  But  plaintiff  need  not 
aver  that  he  had  a  good  defense  to  the  original 
action.'* 

[$26]  c  Tender.  Where  a  tender  of  the  sum 
due  defendant  upon  the  execution  complained  of 
is  alleged  as  a  ground  of  relief,  it  is  not  soffteient 
to  all^  the  bare  fact  of  tender,  but  a  readi- 
ness to  pay  ihust  appear  affirmatiTely  by  the  deeia- 
ration."^' 

[i  26]   d.  Prayer  for  IMlef.   Speoifie  or  general 

■  M.   Com.  V.  Berger,  8  Phlla.  (Pa.) 
287. 

as.   Com.  V.  Berger.  8  Phlla.  (Pa.) 
837  [cit  Clerk  v.  Moor.  1  Salk.  921. 

S6.  King  V.  Jeffrey.  77  Me.  106; 
Schott  v.  McFarland.  1  Phlla.  (Pa.> 
5S:  Oakes  v.  Eden  School  Dtst.  No. 
9,  33  Vt.  155;  Alburgh  Bleveiith 
School  Dist.  V.  Rood,  27  Vt.  214; 
Perry  v.  Ward,  20  Vt.  92;  Perry  V. 
Ward,  18  Vt.  120;  Spear  v,  Flint,  17 
Vt.  497;  Plnney  v.  Hill,  13  Vt.  265; 
Potter  V.  HodgoB,  13  Vt.  239;  Jenney 
V.  Glynn,  12  VI.  480;  Sheldon  v,  Kel- 
seys,  Brayt.  (Vt.)  26:  Blomfleld  v. 
Roswlck,  Cro.  Ellz.  555,  78  Reprint 
800;  Puttenham  v.  Puttenham,  Dyer 
297a,  73  Reprint  667. 


relief  for  the  act  complained  of  should  be  prayed 
or  indicated  in  the  declaration.^^ 

[$27]  3.  Amendments.  A  declaration  in  an 
audita  querela  may,  in  a  proper  case,  be  amended." 

[$  28]  B.  Demurrer.  A  demurrer  is  proper 
where  the  matter  alleged  as  the  cause  of  complaint 
might  have  been  pleaded  in  bar  of  the  original 
action  where  plaintiff's  remedy  is  not  by  audita 
querela,  but  by  some  other  form  of  proceeding;^ 
where  there  is  a  want  of  necessary  parties;*'  or 
where  the  declaration  fails  .grawuly  to  show  a 
good  cause  of  action.*" 

[$  29]  0.  Motion  to  DiBmiai.  Where  a  writ 
is  turned  into  a  writ  of  audita  querela  by  means  of 
an  amendment,  a  motion  to  dismiss,  made  promptly 
thereafter  is  in  time.'"  A  motion  to  dimniffs  Iks 
where  the  court  has  no  jurisdiction  to  entertain  the 
writ;***  where  a  statutory  requirement  as  to  se- 
curity is  not  complied  with,*^  unless  saeh  non- 
compliance was  the  fault  of  the  court,  and  not  of 
plaintiff  where  process  is  not  served  on  all 
the  defendants;'*  or  where  there  is  an  improper 
joinder  of  plaintiffs.** 

30]  D.  Answer  or  Flea^l.  In  Ahatument 
A  plea  in  abatement,  or  a  motion  to  that  effect, 
is  proper  where  the  writ  is  not  served  upon  all  the 
defendants,*'  or  where  proper  seearity  is  not  taken.** 


[a]    7or  forma  of  deolitratioa  see 

Staniford  v.  Barry,  1  Alk,  (Vt.)  321. 
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IB  AmD  692;  Lampton  v.  ColUne- 
wood.  1  Ld.  Raym.  27,  91  Reprint  916, 
3  Ld.  Raym.  327.  92  Reprint  714 
Turner  v,  Davles,  2  Saund.  137, 
Reprint  871. 

fb]  SvlBoleat  deolaratloiu. — (1)  In 
an  audita  querela  to  avoid  an  execu- 
tion for  payment  of  the  Judgment,  a 
surmise  that  the  entire  sum  nas  been 
paid  Is  sufficient.  It  Is  not  necessary 
to  surmise  any  writing  to  evidence 
the  payment.  Ognel  v.  Randol,  Cro, 
Jac.  29,  79  Reprint  23.  (2)  A  com- 
plaint In  audita  querela  by  one  In 
close  Jail  need  not  allege  that  the 
jailer  refused  to  release  him,  as  the 
Jailer  has  no  discretion  In  the  mat- 
ter, and  is  bound  to  keep  him  until 
he  is  discharged  by  the  creditor  or 
by  operation  of  law.  Comstock  v. 
Grout.  IT  Vt.  E12.  (3)  Where  a 
declaration  In  a  covenant.  In  an  ac- 
tion before  a  Justice  of  the  peace, 
shows  that  it  concerns  the  title  to 
land,  and  by  statute  a  Justice  has  no 
Jurisdiction  to  entertain  such  an  ac- 
tion, a  writ  of  audita  querela,  brought 
to  set  aside  a  Judgment  rendered  by 
default,  setting  out  the  declaration 
in  hsec  verba,  was,  on  demurrer,  held 
sufficient,  although  It  contained  no 
express  or  formal  averment  that  the 
action  In  which  the  Judgment  was 
rendered  concerned  the  title  to  land. 
Hastings  v.  Webber,  2  Vt.  407. 

97.  Forrest  v.  Ballard,  Cro.  Ells. 
809,  78  Reprint  1038;  Puttenham  v. 


Puttenham,  Dyer  297a,  73  Reprint 
667. 

88.  Lovejoy  v.  Webber,  10  Mass. 
101;  Walter  v.  Fobs,  VI  Vt.  691.  32  A 
«48. 

[a]    SnaolMrt  Krenunts^d)  An 

averment  that  complainant,  believing 
that  the  original  suit  would  not  be 
entered  In  court,  did  not  attend  to 
defend  It,  and  that  thereupon  defend- 
ant fraudulently  procured  Judgment 
by  default,  was  held,  after  verdict  In 
the  audita  querela,  equivalent  to  an 
allegation  tbat  complainant  absented 
himself  from  the  trial  with  the  ex- 
pectation and  confidence  that  the  suit 
was  to  be  discontinued,  and  that  de- 
fendant, knowing  that  he  acted  upon 
that  confldenoe,  procured  Judgment 
by  default.  Perlrlns  v.  Cooper,  28  Vt. 
729.  (2)  So  fraud  and  deceit  are 
sufTlclently  averred,  where  the  decla- 
ration alleges  that  defendant  caused 
a  return  to  be  made  on  the  writ  In 
the  original  suit;  that  a  copy  was  left 
with  complainant,  where  defendant 
knew  no  such  copy  had  been  left; 
that  complainant  had  no  knowledge 
of  the  suit;  and  that  Judgment  by 
default  was  taken  after  such  return. 
Stone  v.  Seaver,  5  Vt,  549. 

39.  Edwards  v.  I.ewlB,  16  Ala.  813: 
Oakes  v.  Elden  School  Dist.  No.  9.  33 
Vt.  156  (holding  that  In  the  absence 
of  such  an  averment,  plaintiff  can 
Introduce  no  evidence  as  to  the  ob- 
jection); atone  v.  Seaver,  6  Vt.  549. 

ao.  Alford  V.  Tatnell.  1  Mod.  170, 
86  Reprint  807. 

91.  Bddy  T.  Cochran.  1  Alk.  (Vt) 
3S9 

8S.  Ferry  v.  Ward,  20  Vt.  92;  Jen- 
ney V.  Glynn,  12  Vt  480. 

S3.  Clough  V.  Brown.  38  Vt  179. 
See  also  Stone  v.  Seaver,  5  Vt  649. 

[a]  nvfflolant  olalm  for  damaffM^ 
— In  an  audita  querela  to  vacate  a 
Judgment  on  which  execution  has  Is- 
sued and  been  satisfied,  an  allega- 
tion in  these  words:  "By  all  which 
the  said  complainant,  as  he  says,  ta 
greatly  Injured  and  aggrieved,  and 
has  suffered  damage  the  sum  of  one 
hundred  dollars,"  Is  a  sufficient  claim 
for  damages;,  and  complainant  under 
such  allegation  may  recover  the 
amount  collected  from  him  by  virtue 


of  the  execution,  Alexander  v.  Ab- 
bott, 21  Vt.  476. 

[b]  A  deolwatloa,  deActoat  ealy 
in  matter  aUMTSd  Im  mmttairaHtan  ia 
dUHMM,  is  sufficient  Hyott  v.  Hoi- 
ton,  Cro.  Car,  153,  79  Reprint  733. 

34.  Stone  v.  Chamberlain.  7  Gray 
(Mass.)  208  (holding  where  the  writ 
was  described  Id  the  declaration  aa 
"an  action  of  tort"  that  an  amend- 
ment was  proper). 

Ww  Lovejoy  v.  Webber,  10  Mass. 
JOL 

36.  Goodrich  v.  Wlllard,  11  Gray 

(Mass.)  380;  Lovejoy  v.  Webber,  10 
Mass.  101;  Hadlock  v.  Clement  12  N. 
H.  68 ;  Herrlck  v.  Orange  County 
Bank.  27  Vt,  584;  Wltherell  v.  GoMt 

26  Vt.  748;  Porter  v.  Vaughan.  24  Vt 
211;  Griswold  v.  Rutland.  23  Vt.  S34. 

[a]  waers  object  Is  to  set  mUs 
Jndffusat  of  Jturtioe  of  vsace.^ — ^Where 
the  declaration  in  an  action  before 
a  Justice  of  fhe  peace  clearly  shows 
the  Jurisdiction  of  the  Justice,  the  ac- 
tion Is  not  appealable  on  Its  face,  and 
under  the  Vermont  statutes  a  de- 
murrer to  a  declaration  In  audita 
querela  should  be  sustained  on  the 
ground  that  It  Is  not  a  proper  rem- 
edy. Scott  v.  Darling.  66  Vt  510.  « 
A  993;  Perry  v.  Morse,  67  Vt  509. 

37.  Melton  v.  Howard,  S  Miss.  103; 
Herrlck  v.  Orange  County  Bank,  37 
Vt.  584. 

38.  King  V.  Jeffrey,  77  He.  10*; 
Hadlock  V.  Clement  12  N.  H.  68;  Al- 
burgh Eleventh  School  Dist.  v.  Rood, 

27  Vt  214;  Perry  v.  Ward,  20  VL 
92;  Perry  v.  Ward,  18  Vt.  120.  And 
see  Lutterford  v.  Le  Mayre.  Cro.  Jk. 
579,  79  Reprint  495  supra  S  7  note 
43  [a]. 

39.  Burns  v.  St,  Albans  First  N«t. 
Bank,  46  Vt.  269. 

40.  Poultney  v.  State  Trsasnrtf, 
25  Vt  168. 

41.  SIsco  V.  Hurlburt,  17  Vt  lit 
4a.    Kidder  v.  Hadley.  25  Vt.  544. 

43.  Clark  v.  Freeman,  6  Vt.  lit 

44.  Worsley  v.  Charnoolt,  Cro,  Hia 
473,  78  Reprint  728. 

40.  Clark  V.  National  BydraBlM 
Co.,  12  Vt  485;  C^^rk  v.  Freeman,  * 
Vt  122 

46.  Hlecoolc  T.  Hlecock,  1  !>• 
Chlpm.  (Vt)  133. 


E^r  latsr  eas— ,  darslopnuata  and  ohangM  in  the  law  see  cumulative  Annotations,  same  title,  itase  and  note  immbA 
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3IJ  2.  In  Bur.  The  plea  in  these  eases  is, 
OBually,  "not  guilty'*;*'  but  this  is  rath^  a  mat- 
ter of  convenience  and  choice  than  the  result  of 
any  established  principle  of  pleading.*"  The  prac- 
tice has  sometimes  been  different,  as  by  travers- 
ing some  decisive  fact  in  the  complaint,  or  by  a ' 
general  and  express  denial  of  all  the  facts  alleged.** 
1  prior  judgment  in  audita  querela  on  the  same 


cause  (tf  action  may  be  pleaded  in  estoppeL'"  The 
outlawry  of  pifdntin  may  be  pleaded  in  disability 
Several  matters  may  be  pleaded  by  leave."'  No  one 
plea,  however,  may  be  double,*"  nor  must  any  spe- 
cial plea  amount  to  the  general  issue.''*  Where 
a  special  plea  is  insufficient,  a  demurrer  to  the 
plea  is  proper." 


IX.  EVIDEiroE" 


32]  A.  PresnmptionB  and  Burden  of  Proof. 
When  a  record  o£  a  judgment  is  produced,,  the 
presumption  is  in  favor  of  the  regularity  of  the  , 
judgment;''^  it  will  be  presumed  that  all  things  were 
rightly  done,  and  a  party  seeking  to  avoid  the 
ju^g^ent  by  audita  querela  must,  by  his  evidence, 
overcome  this  presumption."* 

33]  B.  AdmlBsibililv  and  Sofidsncy— T.  XH 
Qeniend.  Under  the  general  issue,  evidence  may 
be  given  of  a  former  judgment  in  audita  querela , 
on  the  aame  cause  of  aetion.""  Pleadings  in  the 
action  in  which  the  judgment  complained  of  was 
rendered  are  admissible  to  prove  that  the,  issues 
in  the  audita  querela  were  involved  in  the  former 
proceeding,"*'  and  also  as  deliberate  admissions 
made  by  the  parties."^  But  declarations  or  ad- 
missions of  Uie  attorney  of  plaintiff  in  the  former 


proceeding,  not  made  for  the  purpose  uf  the  trial 
in  such  proceeding  or  to  obviate  the  necessity 
of  proving  his  case,  are  not  admissible  for  plain- 
tiff in  the  audita  querela  since  such  admissions  or 
declarations  are  not  binding  upon  the  client.*' 
Plaintiff  must  confine  his  proof  to  the  gronnda  for 
avoiding  the  judgment  or  execution  complained  of 
'^alIeged  in  his  deeUration.*' 

[%  34]  ,2.  Parol  Evidence.  Parol  evidence  is 
adioissible  to  show  that  the  proceedings  and  judg- 
ment complained  of  are  invalid  and  ineffectual 
against  plaintiff,  notwithstanding  the  record  is  suf- 
ficient on  its  face,  the  whole  object  of  the  uidita 
querela  being  to  question,  invalidate,  and  annul  the 
recardJ"  But  if  .the  record  is  not  sufflcirat  upon 
its  face,,  it  oaimot  be  eked  ont  by  parol  eri- 
depce."* 


X.  TBIAL 


[5  35]  A.  Mode  of.  Where  an  issue  of  fact  is 
presented,  either  party  may  demand  trial  by  jury 
unless  it  can  be  tried  by  the  record,  or  the  parties 
may  agree  to  submit  the  issues  of  fact  to  the  court 
alone  for  trial.**  If  witnesses  are  introduced  to 
sustain  the  issue,  by  either  party,  the  other  has 
the  onquestionahte  right  to  cross-examine  such  wit- 
nesses."' 

£(36]    B.  Instmctiona.   The  jury  must  be  duly 


instructed  as  to  the  burden  of  proof;  hut  where 
a  partic.ular  instruction  is  requested,  on  instruc- 
tion substantially  complying  with  the  request  and 
ei^ressed  in  such  terms  as  not  to  mislead  the 
jury  is  sufficient.*' 

37]  0.  Discontinuance  and  Nonsuit.  Where 
there  are  two  or  more  plaintiffs,  either  of  them 
may  release  or  dischaige  the  suit  without  the  con- 
currence of  the  other.*" 


XL   JUBOUEMT.  COSTS,  Ain>  BEVIEW 


[$  38]  A.  Jndgment— 1.  In  OeneriL  Either 
plaintiff  prevails  in  whole  or  in  part,  and  recovers 
jadgment  to  the  extent  to  which  he  is  entitled  to 


it,  or  there  is  a  judgment  for  defendmt,  and  this 
is  the  whole  scope  and  effect  of  the  audita  querela,'" 
The  decision,  ^  in  complainant's  favor,  puts  an 


4T.  Brack«tt  v.  Wlnslow,  17  Maaa. 
IBS;  Lovejoy  v.  Webber,  10  Masa.  101; 
Shrewsbury  y.  Stotiff,  10  Vt.  591; 
Little  V.  dook,  1  Alk.  (Vt.)  S63.  16 
AmD  698.  _ 

4S.  Shrewsbury  v.  Stoner,  10  Vt. 
591. 

49.  Edwards  v.  X<eviB,  16  Ala.  SIS; 
Shrewsbury  v.  Stonff.  10  Vt.  591 ; 
Stone  V.  Beaver.  6  Tt.  649. 

£a3  VM  fvm  of  tflea  see  Turner 
V.  Davlea.  2  Saund.  ^37,  8S  Reprint 
871. 

BO.  Mussey  v.  White,  68  Vt.  45,  S 
A  319;  Slsco  v.  Parkhurst.  S8  Vt.  BS7. 

ax.  Orifllth  V.  Hlddleton,  Cro.  Jac 
425,  79  Reprint  364. 

Sa.    OUes  V.  Hutt.  6  D.  A  L.  387. 

53.  Spauldlng  v.  Swift,  18  Vt.  214 
(lioldlnr  that  a  plea  la  not  double  be- 
:;ause  It  allegea  that  the  former  writ 
vttB  leRally  served  upon  plaintlfF  In 
Lhe  audita  querela,  and  that  he  ap- 
>eared  and  answered  to  the  suit  by 
ittorney). 

54.  Holllngworth  v.  Ascougrh,  Cro. 
CI  is.  632,  78  Reprint  779. 

SO.  Godfrey  v.  Downer,  47  Vt.  899; 
llnzsan  v.  Swift,  18  Vt  816;  Phelps  t. 
Slrff«w  11  Vt.  161. 

OA,  See  imierally  SMdence  [16  Cyo 
211. 

Sa.    Underwood  v.  Hart,  23  Vt.  120. 
"     Underwood  v.  Hart,  23  Vt  120. 
alBo  lOvldence  [16  Cyo  1076J. 
u    Mussejr  v.  Whlteb  68  Vt  46, 
119. 


eo.  RadclyfCe  v.  Barton,  161  Mass. 
327.  27  NE  878. 

ei.  RadclyfCe  v.  Barton,  161  Uaas. 
357,  37  NE  373, 

aa.    Underwood  v.  Hart,  23  Vt  120. 

As  to  deolaraUons  and  admlsslomi 
nnerallr  see  Evidence  [16  Cyc  938. 
1146,  11?2]. 

es.   Oakes  v.  Eden  School  Diet.  No. 

33  Vt.  166;  Underwood  v.  Hart,  28 
Vt  120. 

6«.  HUl  T.  Warren,  64  Vt  78;  Fol- 
aom  V.  Conner,  49  Vt  4-  Paddleford 
v.  Bancroft  22  Vt.  629.  Contra  Bast- 
man  V.  Watennan»  28  Vt  494;  Flte 
V.  HUl,  15  Vt  188  (where  smneOilns 
was  said  which  was  calculated  to 
give  the  impression  that  the  oourt 
should  hold  a  Judgment,  which  was 
attempted  to  be  vacated  by  audita 
Querela,  equally  conclusive  aa  agalnat 
tnat  remedy  as  when  attacked  col- 
laterally. But  that  point  was  not 
then  before  the  court.  The  record 
of  the  court  below,  In  that  case, 
showed  the  defect  complained  of,  and 
the  other  party  offered  to  show  that 
the  record  was  false  In  that  particu- 
lar for  the  purpose  of  austalnlnr  the 
Judgment,  and  the  court  held  that  the 
party  must  be  bound  by  the  record 
as  It  stood). 

AdmtsBlMUtT  of  parol  srltsae*  to 
Invpeaoh  rwxwui  of  oenrts  la  ffMMWl 
see  E:vidence  [17  Cyc  6811. 
^  [a]  ^  «h«  Iftir  la  radjiaiT  atoMA 
fer  mnMUUb,  J.,  In  Paddleford  v.  Ban- 


croft, 22  Vt  629.  634,  where  he  says; 
"When  audita  querela  ts  brought,  al- 
leging the  fraudulent  misconduct  of 
the  party  In  obtaining  a  Judgment, 
the  Judgment  itself  cannot  be  re- 
garded aa  an  estoppel  upon  the  In- 
quiry.  If  so,  the  remedy  would  In 
most  cases  be  wholly  unavailing. 
The  conclusiveness  of  a  Judgment 
only  extends  to  collateral  attacks. 
When  process  Is  brought  directly 
upon  the  Judgment,"  <«tathig  several 
methods  open  for  this  purpose),  "the 
whole  subject  la  neoessarfly  open  to 
inquiry,  aa  a  mere  matter  tn  pals." 

es.  Hill  v.  Warren,  64  Vt  71;  Plka 
T.  Hill,  16  Vt  188. 

[a]  A  defect  In  the  rsoord  cannot 
he  supplied  by  evidence  aliunde.  Haw- 
ley  V.  Mead,  62  Vt  343. 

66.    Bruce  v.  Barnes,  20  Ala.  219. 
Bruce  v.  Barnes,  20  Ala.  219. 
Underwood   v.   Hart,    23  Vt 


67. 
68. 

120. 


Bravnard  v.  Burpee,  27  Vt  616. 
[a]  Attachlnr  ondttors. — A  judg- 
ment debtor  may,  where  hla  name 
has  been  improperly  used  by  a  aub- 
aequently  attaching  creditor  for  the 
purpose  of  prosecuting  an  audita 
querela  to  vacate  a  Judgment  or  levy 
of  a  prior  attaching  creditor,  enter  a 
nonsuit  with  coats  agalnat  the  party 
suing  out  the  writ.  Essex  MIn.  Co.  t. 
Bullardr  43  Vt  238. 

TO.  Worn  V.  Wltham,  (Uaaa.)  9 
Allen  ST2. 
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end  to  the  judgment,  so  that  no  further  proceed- 
ings can  be  taken  upon  it/'  and  it  is  improper 
to  make  an  order  bringing  forward  the  original 
action  on  the  docket.'^  Moreover  the  complainant 
in  this  process  recovers  of  the  opposite  party  his 
damages  for  the  wrongful  act  complained  of/^ 
When  defendant  is  successful,  there  is  simply  a 
"judgment  for  the  defendant,"  and  the  court  can- 
not order  further  proceedings  in  the  former  ac- 
tion/* Where  in  an  audita  querela  a  verdict  is 
found  for  complainant,  the  court  cannot  render 
judgment  for  defendant,  notwithstanding  the  ver- 
diet." 

H  39]   2.  OoncloslveneBS— a.  As  to  Parties.  The 

judgment  is  conclusive  only  as  between  the  parties 
and  their  privies." 


[$40]  b.  As  to  Subject  Hatter.  However  it 
may  be  in  equity,^^  a  judgment  in  audita  querela 
is  conclusive  in  sabseqoent  proceedings  at  law:** 
but  only  as  to  matters  directly  involved  in  the  at- 

eision.'" 

41]  3.  Proceedings  after  Judgment.  Defend- 
ant cannot  move  in  arrest  of  judgment,  although  he 
may  move  for  a  new  trial and  a  verdict  will  not 
be  set  aside,  on  motion,  for  insnflBeiency  of  the 
complaint.^^ 

[f  42]  B.  Costs.  Costs  arie  reeoverable  by  the 
successful  party."  Where  nonsuit  is  entered  b; 
plaintiff,  defendant  is  entitled  to  costs." 

[$43]  0.  Review.  The  proeeedings  under  the 
writ  may  be  reviewed  by  appeal,**  or  by  writ  of 
errof." 


Xn.  UABIUTT  OH  BOND  OB  BBOOOanZAXOS 


[$44]  A.  In  OeneraL  No  recovery  can  be  had 
on  plaintiff's  bond  or  recognizance  for  costs  where 
the  court  in  which  the  audita  querela  was  brought 
had  no  jurisdiction;"*  where,  however,  the  court 
had  jurisdiction,  a  breach  of  condition  of  the  bond 
creates  a  liability  in  accordance  with  the  pondi- 
tion.*^  The  liability  of  the  principal  is  personal 
where  the  basis  of  the  audita  querela  is  pertonaL 
and  in  such  case  an  executor  or  administrator  of 
a  decedent  principal  is  not  liable." 


[$  45]  B.  Action.  Debt  ties  on  a  recognizsQce 
taken  on  the  issue  of  an  audita  querela,  even  thon^ 
the  recognizance  is  not  returned  into  court,"  tibe 
record  of  the  recognizance  being  conclusive  evidaiee 
in  an  action  thereon  that  it  was  entered  with  the 
consent  of  defendant.**  Parol  evidenee  is  not  admis- 
sible to  contradict  a  minute  of  recognizance  Higned 
by  the  judge  and  appended  to  the  writ  of  andita 
querela.*^ 


AUDZTOB.^  [$  1]  A.  Oanerally.  A  person  ap-  |  certify  the  result;'  an  officer  or  person  whose  bosi- 
pointed  to  settle  and  adjust  accounts,  and  to  state  or  |  ness  it  is  to  gamine  and  verify  uie  aeeounts  of  per 


71.  Little  V.  Cook.  1  Alk.  (Vt.)  363. 

15  AmD  <98.  Bee  also  Hadlock  v. 
Clement,  12  N.  H.  68;  Sutton  v.  Tyr- 
rell, iO  Vt.  87:  Dodge  v.  HubMl.  1 
Vt.  491. 

[a]  a  a  jiUtnuBt  kcmlnst  Mvenl 
persons  la  TaoMed  m  to  one  by  this 
process,  it  must  be  vacated  as  to  all. 
Starbird  v.  Moore.  21  Vt..  529. 

78,  Mason  v.  Pearson,  118  Mass. 
61  [dlst  Marshall  v.  Merrltt,  103 
Mass.  45];  Fosa  v.  Wltham,  9  Allen 
(Mass.)  572. 

78.  F08S  V.  Wltham,  9  Allen 
(Mass.)  672;  Brackett  v.  Wlnalow,  17 
Mass.  153;  Miller  v.  Potter,  64  Vt. 
267:  Hill  V.  Warren,  54  Vt.  78:  Alex- 
ander V.  Abbott,  21  Vt.  476;  Perry  V. 
Ward,  18  Vt.  120;  Warner  v.  Crane, 

16  Vt,  79;  Finney  v.  Hill,  13  Vt,  255; 
Sutton  V.  Tyrrell,  10  Vt.  87;  Stone  v. 
Seaver,  6  Vt.  549;  Dodge  v.  Hubbell, 
1  Vt.  491:  Weeks  v.  Lawrence,  1  Vt. 
433;  Little  v.  Cook.  1  Alk.  (Vt.)  363. 
16  AmD  698;  Lampton  v.  CoUingwood, 
1  Ld.  Raym.  27,  91  Reprint  915.  3  Ld. 
Raym.  327,  92  Reprint  714;  Anony- 
mous, 12  Mod.  598,  88  Reprint  1544; 
Troubat  &  H.  Pr.  (Brightly  ed>  1481. 
Contra  Gaacolgne  v,  Whalley.  Dyer 
193b.  73  Reprint  426. 

H.  Foss  V.  Wftham,  9  Allen 
(Hastt.)  572;  Somervlile  Lumber  Co. 
V.  Hackres.  86  Vt.  466,  86  A  977  (hold- 
ing judgment  dlamisslng  writ  Im- 
proper after  trial  on  merits).  But 
■ee  Anonymous,  1  Vent.  264,  86  Re- 
print 176  (holding  that,  when  an 
audita  querela  is  brought  quia  timet, 
and  defendant  is  successful,  he  shall 
pursue  execution  on  the  first  Judg- 
ment; but  that  when  defendant  Ta 
successful  In  audita  querela  brought 
by  one  In  execution,  he  shall  pursue 
execution  on  the  Judgment  In  audita 
querela). 

[  a  ]    In  Vermont  «tatntorr  drauHrea 

may  he  awarded  when  an  audita 
querela  la  brought  for  delay.  Perry 
V.  Ward,  18  Vt.  120. 

TS.  French  v.  Steele.  14  Tt  479. 

78.  Stevens  v.  Cortisa,  3  Conn. 
260. 

77.  Williams  t.  Roberts.  8  Hare 
816,  32  BngCh  815.  68  Reprint  881 
(holding  that  defendant  at  law  Is  not. 


either  bjr  the  existence  of  that  rem- 
edy, or  by  having  unsuccessfully  re- 
sorted to  It,  precluded  from  bringing 
his  original  bill  In  equity  for  relief 
against  plaintiff,  In  a  case  where  the 
court  of  law  has  set  aside  the  writ 
In  a  summary  proceeding). 

78.  Bush  T.  Mason.  Smith  (N.  H.) 
117. 

TS.  Baker  v.  Tompson,  161  Mass. 
390,  ZiNE  399. 

80.  Nathan  Oilea.  6  Taunt.  SB8, 
1  ECL  286.  128  Reprint  808. 

81,  Sessions  v,  Gllburt,  Brayf. 
(Vt.)  28. 

88.  Hill  V.  Warren.  64  Vt.  73; 
Shrewsbury  v.  Stong,  10  Vt,  591 ; 
Holmes  v.  Pemberton.  1  a  &  B.  369. 
102  EOT.  869,  120  Reprint  848.  Contra 
Gascolgne  v.  Whalley,  Dyer  193b,  73 
Reprint  426. 

[a]  Bonhle  oosts. — In  Vermont,  by' 
statute,  where  It  Is  determined  that 
a  writ  of  audita  querela  was  brought 
merely  for  the  purpose  of  delay,  tbe 
court  may  award  double  costs  and 
twelve  per  cent  Interest  to  de- 
fendant In  the  writ.  Perry  t.  Ward, 
20  Vt.  92;  Perry  v.  Ward,  18  Vt. 
120. 

88.  Essex  Min.  Ca  v.  Bullard,  43 
Vt  238. 

[a]     Meveni  Aefaadamts.— In  an 

audita  querela  brought  by  a  town  to 
vacate  a  judgment  or  process  in  favor 
of  several,  defendants,  upon  nonsuit, 
are  entitled  to  costs  only  as  for  a 
single  party.  Shrewsbury  v.  Stong, 
10  VL  59L 

84.  Fltoh  V.  Scovel,  1  Root  (Conn.) 
56;  White  v.  Clapp.  8  Allen  (Mass.) 
283.  See  Parker  v.  Murphy,  216  Mass. 
72.  102  NE  86  (holding  that  under 
Rev.  L.  c  192  S  1.  providing  that  pro- 
ceedings on  a  writ  of  audita  querela 
shall  be  the  same  as  In  personal  ac- 
tions, and  Rev.  L.  c  173  S  1,  dividing 
personal  actions  Into  contract,  tort, 
and  replevin  actions,  the  findings  of 
the  trial  Judge  are  not  to  be  set  aside 
on  report  to  the  supreme  judicial 
court,  unless  wholly  unsupported  by 
evidence). 

06.  Hunt  V.  Srooks,  18  Johns.  (N. 
T,)  6;  Brotrics  v.  Hunt,  17  Johns,  (N. 
Y.)  484;  Gordonler  v.  Billings,  77  Pa. 


498:  Nathans  v.  Giles,  6  Taunt  SSI, 
1  BCL  28S,  128  Reprint  808. 

[a]    Brror  fiwai  ■!•*•  ts  fedenl 

ooort.— Where  the  proper  Jurisdic- 
tional facts  exist,  error  will  lie  ftom 
a  state  court  to  the  supreme  court 
of  the  United  States.  Hunt  y.  Brooki 
18  Johns.  (N.  T.)  6;  Brooks  v.  Huat. 
17  Johns.  (N.  T.)  484. 

B8.  State  Treasurer  Well%  21 
Vt  276. 

87.  Hubbell  v.  Dodge.  4  Vt.  56. 
[a]      A   reoognlsanoe  oomOttloaM 

for  the  payment  of  all  int«rrealit 
damages  and  oosta,  taken  in  a  cam 
where  no  levy  was  made  on  the  body 
or  estate  of  the  debtor,  does  not  cra- 
ate  a  liability  for  the  amount  of  tbe 
debt  and  costs.  State  Treasurer  t. 
Wells,  27  Vt  276.  See  also  Perry  t. 
Ward.  20  Vt.  92. 

88.  Connecticut  etc.,  R.  Co.  r. 
BUSS,  24  Vt  411. 

88.  Anonymous,  Brayt  (Vt) 
214. 

SO.    Beeoh  v.  Rich,  IS  Vt  58S. 
91.    Hlnman  v.  Swift  18  Vt.  S16. 
1.  Andttori 
Generally   see  References  ttt  Cye 

804]. 

In  chancery  see  Elqulty  [16  Cyc  41)1. 
Of: 

County  see  Counties  [11  Cyc  4141. 
Uunlclpal  corporation  see  Muald- 
pal  Corporations  [28  Cyc  1754]. 
Poor  law  district  see  Paupers  [U 

Cyc  1078]. 
State  see  Sbktes  [36 


Town  see  Towns  (88  4 
Unit 


re  ssi  - 
States  I» 


United  SUtes  see 

Cyc  706]. 
a.     Burrill   L.    D.    [quot   State  t. 
Brown.  10  Or,   215.  222].    To  no* 
effect  State  v.  Hastings.  10  Wla.  626. 
630. 

[a]  "Andltor  Is  the  aeUoa  of  s^ 
oouV  dlstlBgniShed^^A  statan 
provided  that,  "whenever  a  cause  M 
at  Issue,  and  It  shall  appeju-  lb« 
the  trial  will  require  an  Investwt- 
tlon  of  accounts,  or  an  examloawj 
of  vouchers  by  the  Jury,  the 
may  appoint  one  or  more  aadlion 
to  hear  the  parties,  and  examtoc 
their  vouchers  and  evidence.  umU 
state  the  accounts,  and  make  report 


For  later  «bsss,  dsmlopmMrta  and  oliaacss  in  the  law  ss*  eumulatlTV  Annotations  same  tltl 
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sons  intrusted  with  moneys;"  an  officer  whose  duty  it 
is  to  examine  and  verify  the  accounts  of  persons  in- 
trusted with  the  receipt  and  disbursement  of  public 
moneys;*  an  officer  of  government  whose  function  it 
is  to  examine,  verify,  and  approve  or  report  accounts 
of  persons  who  have  had  the  disbursement  of  govern- 
ment money  or  have  furnished  supplies  for  govern- 
ment use;"  an  officer,  either  at  law  or  in  equity,  as- 
signed to  state  the  items  of  debt  and  credit  between 
parties,  and  to  exhibit  the  balance  /  a  person  appoint- 
ed and  authorized  to  audit  or  examine  an  account  oi* 
accounts,  compare  the  charges  with  the  vouchers, 
examine  the  parties  and  witnesses,  allow  or  reject 
charges  and  state  the  balance;'  a  person  appointed 
in  an  action  at  law  in  eases  where  a  preliminaiy  or 
tentative  investigation  becomes  necessary;^  an  agent 
or  officer  of  the  court  who  examines  and  digests  ac- 
counts for  the  decision  of  the  court;*  an  agent  or 
officer  of  a  court,  either  of  law  or  equitjjr,  appointed 
to  examine  and  digest  accounts  for  decision,  and  to 
prepare  materials  on  which  an  order,  judgment,  or 
decree  may  be  made;*^  an  officer  of  the  conrt;^'  one, 


who  hears  judicially;*^  a  person  called  in  by  the 
court  to  hear  matters  of  detail  which  the  court  has 
not  time  to  hear,  and  to  inform  the  conscience 
of  the  court  as  to  facts  which  are  essential  to  be 
known  before  a  particular  judgment  or  decree  can 
be  pronounced  ;^^  an  instrument  of  the  court  by 
which  the  law  is  administered." 

2]  B.  In  Spanish  Law.  The  judge  who,  in  con- 
junction with  the  commanding  general  of  an  army 
or  province,  hears  military  causes  in  the  first  in- 
stance.'* 

The  auditor  general  of  an  army  considers  all  judi- 
cial business  which  arises  within  the  command  of  a 
general  in  whose  name  the  judgments  are  put  forth." 

Tlie  anditor  de  gnerra,  of  war,  of  a  province  con- 
ducts the  court  of  the  captain  general,  which  enjoys 
a  status  similar  to  that  of  an  audiencia,  its  judg- 
ments being  reviewable  only  by  the  supreme  coun- 
cil of  war.^' 

The  anditor  de  marina  is  a  judge  who  has  original 
jurisdiction  in  maritime  causes.*^ 
ATrDITOBItTU.*"   A  hall  of  audience ;  in  a  church, 


thereof  to  the  court."  It  was  said 
that  tuch  andltora  were  not  the 
aame  as  auditors  in  an  action  of  ac- 
count at  common  law.  They  were 
the  same  only  In  name.  "The  pow- 
ers of  the  one  are  by  no  means  the 
measure  of  the  powers  of  the  other. 
...  In  the  words  of  the  statute,  'they 
are  to  hear  the  partiee,'  In  the  most 
general  terms;  they  are  to  hear  them 
as  to  everything,  without  limit,  and 
without  restriction,  bearing  upon  the 
matter  which  they  have  In  charge, 
and  the  duty  which  they  have  to 
perform;  that  Is,  taking  and  stating 
an  account.  They  are  to  hear  them 
upon  everything  material  In  relation 
to  the  account;  everything  proper  to 
be  considered  In  deciding  upon  the 
merits  of  the  claims  of  the  respective 
parties.  They  are  not  only  to  exam- 
ine vouchers,  but  evidence  In  rela- 
tion to  all  queBtlons  arising  In  the 
Investigation  of  accounts."  Locke  v. 
Bennett,  7  Cush.  (Mass.)  445.  449, 
4S1. 

[b]      AvUtrator  dMlHcnlahM^ 

In  Field  v.  Holland,  6  Cranch  (U.  8.) 
8,  21,  8  L.  ed.  ItB,  where,  by  the  con- 
sent of  the  parties,  the  (Mntroversy 
was  referred  to  auditors,  and  It  was 
contended  that  the  order  under  which 
the  auditors  proceeded  was  equiva- 
lent to  a  reference  of  the  cause  by 
consent,   and  that  their  report  was 
to  be  considered  as  en  award  obliga- 
tory  on  all   the  parties  unless  set 
aside  for  some  of  those  causes  which 
are    admitted    to  vitiate  an  award. 
Th«  court  said:     "But  this  court  Is 
unanimously    of    opinion,    that  the 
view  taken  of  this  point  by  the  plain- 
tlfTB  la  Incorrect.    The  order  In  ques- 
tion bears  no  resemblance  to  a  rule 
of  court  referring  a  cause  to  arbiters. 
It  Is  a  reference  to  'auditors,'  a  term 
which  designates  agents  or  offlcers 
of  the  court,  who  examine  and  digest 
accounts   for   the   decision   of  the 
eourt.    They  do  not  decree,  but  pre- 
pare materials  on  which  a  decree  may 
be  made.    The  order  In  this  case,  so 
far  from  implying  that  the  decision 
of   the  auditors  shall  be  made  the 
decree  of  the  court,  does  not  even  re- 
:iu  Ire,    In   terms,    that   the  auditors 
■ilifill    form    any    opinion  whatever, 
rhey  are  merely  directed  to  examine 
ill   papers  and  documents  relative  to 
layments  made  In  satisfaction  of  the 
ludirments." 

[c]  •Vaster^  dlatinralsliea^(l) 
n  actions  at  law  such  an  officer  is 
■rdlnarlly  designated  as  an  "auditor," 
vhlle  In  proceedings  In  equity  the 
leslKnatlon  is  that  of  "master." 
r'enrto  v.  Primrose,  119  Fed.  801.  804, 
.«  CCA  313.  (2)  "The  term  "audl- 
or*    is  often  used  to  designate  an 


officer  whose  duties  are  properly 
those  of  a  master,  and'  not  of  an 
auditor  under  the  statute."  Blain  v. 
Patterson,  48  N.  H.  151.  152  tclt 
Price  v.  Dearborn.  54  N.  H.  481. 
486], 

3.  Burrin  L.  D.  [quot  State  v. 
Brown.  10  Or.  215.  222]. 

4.  State  v.  Hastings,  10  Wis.  526, 
530  (where  tbe  court  said:  "As  used 
In  our  constitution  It  signlfles  an 
officer  whose  business  Is  to  examine 
and  certify  accounts  and  claims 
against  the  state,  and  to  keep  an 
account  between  the  state  and  Its 
treasurer.  Since  the  ratlflcation  of 
that  Instrument  such  has  been  the 
commonly  accepted  and  uniform 
legislative  Interpretation  of  the 
word"). 

6.  Abbott  U  D.  [quot  State  v. 
Brown,  10  Or.  215.  222]. 

[a]  "OzlfflnaUjr  H  tamat  ma  ofl- 
oer  of  the  Uar,  whose  duty  It  was, 
at  stated  periods  of  the  year,  to  ex- 
amine the  accounts  of  Inferior  offi- 
cers and  certify  to  their  correctness 
(Blount's  Dictionary  of  ISSl;  Cot- 
grove's  Dictionary  of  1632;  Rastall's 
Termes  de  la  Ley:  Defoe's  English 
Dictionary  of  1782),  and  was  after- 
wards used  to  designate  those  offi- 
cers of  the  Court  of  Exchequer 
whose  duty,  according  to  Coke,  was 
to  take  the  accounts  of  the  receivers 
of  the  king's  revenue  and  "audit  and 
perfect  them,*  without,  however,  put- 
ting In  any  changes,  their  office  being 
only  to  audit  tbe  accounts — that  Is, 
ascertain  their  correctness  (4  Coke's 
Inst.  107)."  Peo.  v.  Oreen,  S  Daly 
(N.  T.)  194,  200. 

[b]  "OontrolleC  sfiioarmoiui. — 
"In  the  constitution  and  statutes  of 
the  states  of  this  Uiilon,  the  words 
Auditor"  and  'controller*  are  synony- 
mous." State  V.  Doron.  5  Nev.  899, 
413;  Scranton  v.  Lackawanna  Coun- 
ty, 214  Pa.  50».  6U,  63  A  Tag- 
gart  V.  Com..  lOS  Pa.  354.  359. 

6.  Whitwell  V.  Wfllard,  1  Mete. 
(Mass.)  216.  218  [quot  Fisk  v.  Qray, 
100  Mass.  191,  193]. 

7,  Webster  D.  [quot  Sawyer  v, 
Mayhew,  10  8.  D.  18,  21,  71  NW  141]; 
Peo.  V.  Oneida  County,  24  Hun  (N. 
T.)  413.  419. 

B.  Fenno  v.  Primrose,  119  Fed.  801, 
804.  56  CCA  818. 

9.  Field  V.  Holland,  t  Cranch  (U. 
B.)  8,  21.  3  L.  ed.  136;  Whitehead  v. 
Perie,  16  Tex.  7,  11. 

[a]  He  does  not  deo»e  but  pre- 
pares materials  on  which  a  decree 
may  be  made.  Field  v.  Holland,  6 
Cranch  (U.  S.)  8.  21,  3  L.  ed.  136; 
Whitehead  v.  Perle,  16  Tex.  7,  11. 

[b1  Mm  "avdltor'  aMwintea  hr  a 
«mii  la  Bet  tbm  'UiinaiV'  bnt  an  offi- 


cer of  the  court.  Hence  an  auditof 
is  improperly  appointed  In  a  pro- 
ceeding under  a  statute  requiring 
that  "all  hearings  shall  be  In  open 

court."  MrArth\ir  Bros.  Co.  V,  Com., 
11*7  M:tf!s,  137.  UO,  83  NE  334. 

10.  Bouvler  L.  D.;  Field  v.  Hol- 
Isrid,  r,  Cranch^U.  S.)  S,  21,  8  L.  ed. 

IHT;    P.eadtTf^^BlU-low,    1    Alk.  (Vt.) 

Ifl5.  H7.  ^ 

11.  Hale  V.  Owensby,  133  Ga.  681. 
633.  66  SE  7S1. 

12.  Webster  D.  [quot  Sawyer  v. 
Miivhew,  10  S.  D.  18,  21.  71  NW 
HI] 

fnl  Judicial  power. — (1)  "It  will 
htinilv  lir-  toiitciided  that  his  desig- 
nation in  [ho  constitution,  as  •audi- 
tor of  public  accounts,'  by  Itself,  con- 
fers any  Judicial  power  on  the  secre- 
tary of  state."  State  v.  Brown.  10 
Or.  216.  222.  (2)  The  word  "audi- 
tor", does  not  ex  vl  termini  Import 
one  clothed  with  Judicial  power  or 
function.  It  fairly  Implies  that  the 
officer  Is  one  who  mainly  exercises 
or  performs  a  ministerial  duty. 
Sloan  V.  state.  51  Wis.  623,  686,  8  NW 
393. 

Auditor  as  Judicial  officer  see  Ju- 
dicial Officers  [28  Cyc  1619]. 

13.  Miller's  App.,  30  Pa.  478,  490. 
To  same  effect  Field  v.  Holland.  6 
Cranch  C.  C.  (U.  S.)  8,  3  L.  ed.  136; 
Whitehead  v.  Perle,  IB  Tex.  7,  11. 

[a]  A  peeqllar  exam^ie  of  the 
JnrlMUotton  of  aa  auditor  la  In  the 
determination  of  an  executor's  ac- 
counts, for  the  executor.  Instead  of 
paying  the  funds  over  at  his  own 
risk,  may  bring  the  assets  Into  court 
for  distribution  and  then  the  court. 
Instead  of  going  into  a  minute  set- 
tlement of  his  accounts  and  Into  all 
those  questions  which  may  affect  dis- 
tribution, refers  the  whole  matter 
to  auditors  for  hearing  and  deter- 
mination in  strict  analogy  to  refer- 
ences of  a  chancellor  to  a  master. 
Miller's  App.,  30  Pa.  478,  490. 

14.  Read  v.  Barlow,  1  Alk.  (VL) 
145.  147. 

[a]  Tbey  ave  appointed  without 
the  oonsent  of  the  party  and  their 
decisions  are  subject  to  review  by 
the  court.  Read  v.  Bartow,  1  Alk. 
(Vt.)  146.  147. 

16.  Escrlche  Dlcclonario.  See 
generally  Army  and  Navy  SS  129. 
148. 

[a]    Ke  has  no  Independent  Jnrls- 

dlotion  but  exercises  that  which  be- 
longs to  the  military  authorities. 
Eecriche  Dlccionarlo, 

le.   Escrlche  Dlcclonario. 

17<    Escrlche  Dlcclonario. 

18.  Escriche  Dlcclonario. 

19.  See  Theaters  and  Shows  (38 
Cyc  258], 
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AUDlTOmVU—AVTRENTlC 


theater,  pnblie  hall,  or  the  like,  the  space  allotted  to 
the  hearers  or  audience.^ 

AUQ.  _Anjabbreviation  of  Angast.'^ 

AUCnCENT.''  To  enlai^  in  size;  to  swell;'*  to 
increase.'^ 

AUOHENTATIOK.'B  The  act  of  increasiii^  or 
making  larger  by  addition,  expansion,  or  dilation; 
the  act  of  adding  to  or  entailing;  the  state  or  con- 
dition of  being  made  larger;^"  an  enlai^ement  by 
addition.*^ 

AUGUSTA  LEOIBUS  SOLUTA  HON  EST." 

AUBA  EPILEPTIOA.  The  sensation  of  a  cold 
vapor  frequently  experienced  by  epileptics  before 
the  loss  of  consciousness  occurs  in  an  epileptic 
flt» 

AT7SEN0IA.  In  Spanish  law  absence.^^  The 
word  is  used  in  several  senses.  In  one  sense  a  per- 
son is  absent  when  he  takes  no  part  in  some  act  or 
transaction  which  requires  his  concurrence,",  In 
another  sense  one  is  absent  when  not  found  in  the 
place  of  his  ordinary  residence  or  domicile."^  Finally 
one  is  considered  absent  when  he  has  disappeared 
from  his  domicile  and  bis  whereabouts  are  un- 


known.'* After  a  eertain  time  has  elapsed  from  tbe 
receipt  of  the  last  news  of  the  absentee,  or  longa 
in  ease  be  shall  have  left  some  one  in  ehai^ge  of  his 
property,  his  absence  may  be  judicially  declared." 
In  ease  the  absentee  shaU  have  left  no  attoney  in 
fact,  or  the  latter's  power  has  lapsed,  the  judge  may, 
at  the  instance  of  a  competent  party  or  of  the  de- 
partment  of  public  prosecution,  appoint  a  repre- 
sentative for  the  absentee,*'  The  administration  of 
the  property  of  the  absentee  is  to  be  given,  iceoid- 
ing  to  the  order  established  in  Civ.  Code  art  SSO,  to 
the  persons  specified  therein."  A  presumptim  of 
the  absentee's  death  arises  after  the  \«pw  of  \ 
certain  period  from  hts  disappearance,  or  from  tlie 
receipt  of  news,  or  a  longer  period  from  his  birth.*^ 
One  who  claims  a  right  belonging  to  another,  whosf 
existence  is  not  admitted,  must  prove  such  existence 
at  the  time  it  was  necessary."* 

AUSTRALIAN  BALLOT  LAWS." 

AUTER  DBOIT.« 

AUTER  VIE." 

AUTHEinilC."  Vested  with  all  due  formalitief 
and  l^ally  attested.^' 


ao.  Century  D.  [Quot  Denver  v. 
HaUett,  34  Colo.  393,  408,  83  P  1066] 
(where  the  court  said:  "If  the  pri- 
mary object  oE  a  building  Is  to  pro- 
vide a  place  for  public  meetlnes,  the 
building  itself  may  properly  be 
designated  an  auditorium,  although 
other  portions  of  It  are  devoted  to 
other  uses  than  that  of  an  audi- 
torium in  the  strict  sense  of  that 
term,  and  this  Is  what  the  framers 
of  the  charter  had  In  mind  when  the 
question  submitted  was  proposed"). 

ai.  Purdy  V.  State.  50  Tex.  Cr.  318, 
320,  97  SW  480  (where.  In  passing  on 
an  indictment  alleging  the  date  of  an 
offense  as  a  certain  day  in  "Aug." 
In  a  certain  year,  the  court  said: 
"It  occurred  In  1884.  Therefore,  we 
hold  that  the  abbreviation  'Aug.' 
for  August  Is  so  well  understood  that 
it  would  not  authorise  the  quashal 
of  the  indictment"). 

as.  See  also  Augmentation  post 
this  page. 

33.  Webster  D.  [quot  Harlan  v. 
Haynie,  9  Tex.  459,  464  (quot  Groes- 
beclt  V.  Golden,  (Tex.)  7  SW  362, 
364)]. 

84.  Hathew  v.  Wabash  R.  Co.,  115 
Ho.  A.  468.  472,  78  SW  271,  81  SW 
646. 

35.  See  Addition  1  C.  X  p  1190; 
Augment  ante  this  page;  Increase  [22 
Cyc  70,  71]. 

36.  Century  B.  [quot  Vejar  v. 
Mound  City  I<and,  etc..  Assoc.,  97 
Cal.  659,  663.  32  P  713]. 

37.  Webster  D.  [quot  Harlan  v. 
Haynie,  9  Tex.  4fi9,  464  (quot  Groes- 
beck  V.  Golden.  (Tex.)  7  SW  362, 
364)]. 

38.  A  maxim  meaning  "The  wife 
of  the  king  is  not  exempted  from  the 
laws."    Peloubet  Leg.  Max. 

39.  Aurentz  v.  Anderson,  3  Plttsb, 
(Pa.)  310.  311. 

80.  See  Absence  1  C.  J.  pp  341- 
344. 

31.  Escriche  Dicclonario. 
-  33.    Bscrtche  Dicclonario. 

[a]  In  the  Uw  of  preaorlptloa  a 
IMtrty  Is  absent  when  hts  residence 
or  domicile  Is  outside  the  province 
where  the  subject  matter  is  situ- 
ated. Pardidas  lit  tit  XXIX  ley  19. 
The  term  "province"  Is  here  used  In 
the  sense  of  the  territorial  jurisdic- 
tion of  an  "Audiencia."  Escriche 
Dicclonario.  See  also  AudienCta  ante 
p  846. 

33.  Spain. — Escriche  Dicclonario; 
Civ.  Code  art  181;  Sentence  Supr, 
Trlb.  April  26,  1901. 

Philippine. — Ablang   v.  Fernandes, 

25  Philippine  33,  35. 

Uruguay. — "The    absentee    in  the 


eye  of  the  law  Is  neither '  living  nor 
dead."    Civ.  Code  art  55. 

See  generally  Absentees  1  C.  J.  p 
345  et  seq. 

34.  Spain.— Civ.  Code  art  184  (two 
years  tn  the  flrst  case,  and  Ave  In 
the  second).  "Tbe  declaration  of  ab- 
sence mar  he  demanded  by:  1.  The 
spouse  who  is  pretent;  2.  the  heirs 
instituted  in  a  will,  who  present  a 
copy  of  the.  same,  which  is  prima 
facte  proof;  3.  the  relatives  who  are 
to  inherit  ab  Intestato;  4.  those  hav- 
ing In  the  property  of  the  absentee 
some  right  depending  on  the  condi- 
tion of  his  death."  Civ.  Code  art  18S. 
"The  Judicial  declaration  of  absence 
shall  produce  no  effect  until  six 
months  after  its  publication  in  the 
oStcial  newspapers.'^  Civ.  Code  art  186. 

Phlllppine.--Clv.  Code  arts  184-186. 
Compliance  with  this  provision  Is  re- 
quired In  order  to  entitle  a  wife  to 
sue  for  the  possession  of  her  hus- 
band's property.  Ablang  V.  Fernan- 
dez, 25  Philippine  33,  sl. 

Argentina.— Clv.  Code  lib  I  tit  VIII 
art  I  (six  years). 

Venesuela. — Clv.  Code  art  28  (four 
years  and  eight  months). 

SB,  Spain. — C:iv.  Code  art  181. 
"After  the  appointment  referred  to 
in  the  preceding  article  has  been 
made,  the  judge  shall  take  the  neces- 
sary steps  to  secure  the  rights  and 
Interests  of  the  absentee,  and  shall 
determine  the  powers,  obligations, 
and  remuneration  of  his  representa- 
tive, regulating  them,  according  to 
the  circumatanoes,  by  the  provisions 
relating  to  guardians."  Clv.  0>de  art 
182.  "The  spouse  who  absents  him- 
self or  herself  shall  be  represented 
by  the  one  present,  whenever  they 
are  not  legally  separated.  If  the 
spouse  Is  a  minor,  a  guardian  shall 
be  appointed  In  the  usual  manner. 
In  the  absence  of  the  spouse,  the  ab- 
sentee shall  be  represented  by  the 
parents,  children,  or  grandparents.  In 
the  order  established  In  article  220." 
Clv.  Code  art  183. 

Phl!lpplne.--Clv.  Code  art  181. 

See  generally  Absentees  |  10  et  seq. 

36.  Clv.  Code  art  187.  Bee  gen- 
erally Absentees  I  10  et  seq. 

37.  Spain. — Clv.  Code  art  191 
(thirty  years  from  disappearance  or 
news  and  ninety  years  from  birth). 
See  also  Clv.  Code  arts  192-194. 

Philippine. — The  articles  of  the 
Spanish  cIvU  code,  cited  supra  this 
note,  are  believed  by  Judge  Wlllard 
(notes  to  the  Spanish  Clv.  Code  p  82) 
to  have  beea  superseded  by  Code  Clv. 
Proc.  S  666. 

Argentina.— Clv.  Code  lib  T  tit  VIII 


art  I  (six  years'  absence  wlltMHil 
leaving  a  representative  and  without 
news  raises  the  presumption  id 
death). 

Uruguay. — Clv.  Code  arts  56  et  m 
(ten,  and  In  some  cases,  flfteoi 
years  from  the  declaration  of  ^ 
sence  or  eighty  from  birth). 

Venesuela. — Clv.  Code  arts  2S-S( 
(the  declaration  of  absence  may  be 
sought  after  four  years;  eicbt.  If  aa 
agent  has  been  left). 

See  generally  Death  [13  Cyc  2)n 

38.  Spanish  Clv.  Code  art  l»v 
Sentence  Supr.  Trlb.  AprU  10.  ISH 

89.  See  Elections  [15  Cyc  ISi 
2891;  Vote  [40  Cyc  223]. 

40.  See  Autre  Droit  post  this  jagi. 

41.  See  Autre  Vte  post  this  pure. 
40.    See  also  Authenticate  post  Uilt 

page;  Authentication  post  p  SS3. 

43.  Webster  D.  [quot  Downing  t. 
Brown,  3  Colo.  B71.  691]. 

[a]  Pov  ir**.  as  used  to  > 
statute  providing  that  every  perttn 
who  shall  falsely  make,  alter,  forgt. 
or  counterfeit  any  record  or  otb': 
authentic  matter  of  a  public  nature 
shall  be  deemed  guilty  of  forger;, 
"authentic"  meaaa  "vested  with  a-1 
due  formalities  and  legally  attested": 
and  henoe  a  filing  book,  wUiA  vs* 
merely  a  probate  Judge's  memoru- 
dum  book,  and  not  required  by  !■« 
to  be  kwt,  being  merely  a  coc- 
venient  book  of  reference  in  -wh^ 
entries  were  made  generally  by  tfc* 
probate  judge,  purporting  to  give  tbt 
names  of  certain  persons  who  In' 
made  applications  for  lots,  was  net 
an  authentic  matter  of  a  public  ai- 
ture.  Downing  v.  Brown,  S  CcOa 
671,  690. 

[b]  Aatbantto  aob— A  deed  of  tn^ 
under  private  signature,  attested  by 
two  witnesses  and  acknowledlged  fcr 
the  donor  before  a  notary  pnMic  M 
another  state.  Is  not  such  an  aatbee- 
tlc  act  as  will  evidence  a  donation  cf 
immovables.  Civ.  Code  art  2X34.  pro- 
viding that  such  an  act  must  she* 
on  its  face  that  It  was  passed  bftfwt 
a  notary  or  other  officer  aoihorlwc 
to  execute  such  functions  and  twf 
competent  witnesses.  Baker  ^ 
Baker,  125  La.  969.  974,  62  S  IIS. 

[c]  "[AatbettUe]  l»UB>is>sU«Mi  of 
laws"  under  Spanish  jarlspnideBee  ^ 
that  given  by  the  legislator  Ittnsrit. 
who  alone  has  the  autboritgr  to  n- 
solve  the  doubts,  and  fix  the  •S'ss*  « 
words,  and  whose  decision  oMlgs 
tory  on  cltlsens  and  trttnuuOs  ma* 
must  be  obeyed,  1>oth  within  asi 
without  courts  of  justice.  HoeaMB 
v.  RobertBon,  X  Tex.  1.  »  lelt  Dic- 
clonario de  Ijeglslaeion  p  31*1. 


For  later 


derciopmanta  and  tihaaves  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  ni 
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AUTHEimOATE."  To  render  authentic;  to 
give  authority  to  by  the  proof,  attestation,  or  for- 
malities required  by  law,  or  sufficient  to  entitle  to 
credit  ;**  to  give  verity  and  thereby  impart  to  an  in- 
strument its  validity  or  operative  effect;"  to  prove 
authentic.*^   In  the  past  tense  attested;*^  executed.*" 

AUTHENTICATION.'"*  A  proper  or  legal  at- 
testation ;  acts  done  with  the  view  of  causing  an  in- 
strument to  be  known  and  identified  ;^^  tlie  act  or 
mode  of  giving  legal  authority  to  a  statute,  record, 
or  other  written  instrument,  or  a  certified  copy 
thereof,  so  as  to  render  it  legally  admissible  in  evi- 
dence;'*' official  attestation  that  will  render  a  writ- 
ten instrument  legally  admissible  in  evidence;''^  that 
which  is  certified  concerning  any  document  by  the 
proper  certifying  officer  or  officers."** 

AUTHOR.^*  The  foegiimerj  former,  or  first  mover 
of  anything     one  who  prodnees,  creates,  or  brings 


into  being;*^  the  efficient  cause  of  a  thing;"'  he  to 
whom  anything  owes  its  origin;""  a  maker;"*  an  orig- 
inator.'^ The  term  is  appropriately  applied  to  one 
who  composes  or  writes  a  book,  or  writing,  and  in  a 
more  general  sense  to  one  whose  occupation  is  to 
compose  and  write  books,  or  writings;*'  a  literary 
man  who  writes  a  book  and  prepares  it  for  publica- 
tion;" the  person  by  whom  a  composition  is  pri- 
marily developed;"  one  who  completes  a  work  of 
science  or  literature;*"  one  who,  by  his  own  intel- 
lectual labor  applied  to  the  materials  of  his  composi- 
tion, produces  an  arrangement  or  compilation  new  in 
itself;""  the  man  who  really  represents  or  creates, 
or  gives  effect  to  the  idea  or  fancy  or  imagination;" 
the  man  who  is  most  nearly  the  effective  cause  of 
the  representation  when  completed."" 

AUTHOBIXIES."*  In  one  sense,  citations  of,  or 
ref  erenees  to,  statutes,  adjudged  easoi,  and  the  (^in- 


44.  See  also  Authentic  ante  this 
page;  Authentication  post  this  page. 

45.  Webster  D.  [quot  In  re  Fowl- 
er, 4  Fed.  303,  310,  18  Blatchf.  430; 
Damon  v.  Hammonds.  73  Ark.  608, 
609,  84  SW  796], 

[a]  mdAllBlto  mwuiing-. — In  U.  S. 
V.  Potter,  66  Fed.  83,  92.  tt  was  held 
that  the  vord  "authenticate,"  like 
the  word  "attest,"  had  not  a  sufH- 
clently  definite  signification  to  con- 
trol the  positive  allegations  of  an 
Indictment.  See  Attest  ante  p  6S1. 

46.  Hartley  v.  Ferrell,  9  Fla.  374, 
SSO. 

47.  Worcester  D.  [quot  In  re  Fow- 
ler. 4  Fed.  303,  310.  18  Blatchf.  430]. 

48.  In  re  Weir,  14  Ont.  389,  394. 
[a]    Aatfcastlqkted    eopy^d)  A 

statute  provided  that  It  should  be  un- 
lawful to  sell  any  patent  right  until 
a  "duly  authentloated"  copy  of  the 
patent  had  been  filed.  It  was  held 
that  by  "duly  authentloated"  copy 
was  meant  such  official  attestation  as 
would  render  the  copy  admissible  in 
evidence.  Mayfleld  v.  Prosser,  133 
Ind.  699,  32  KB  1129;  Mayfleld  v. 
Sears,  133  Ind.  86,  88,  32  NE  816. 
<2)  A  copy  of  a  Judicial  record  of 
another  state,  not  authenticated  as 
required  by  the  federal  statute,  or  by 
Code  Civ,  Proc.  I  371,  which  relates 
In  terms  to  the  proceedings  of  the 
courts  of  foreign  countries,  Is  not 
rendered  admissible  In  evidence  by 
being  certified  to  in  accordance  with 
the  requirements  of  Code  Civ,  Proc. 
S  372,  which  provides  for  the  admla- 
Blon  In  evidence  of  copies  of  records 
required  by  law  to  be  kept  in  any 
public  office,  such  section  having  ref- 
erence only  to  records  kept  under  au- 
thority of  the  laws  of  this  state  or  of 
the  United  States.  Ayres  v,  Deerlng, 
76  Kan.  149,  150,  90  P  794.  (3)  "Au- 
thenticated copies  of  Judgments,  or- 
ders and  decrees  appeal  from,"  mean 
authenticated  copies  of  the  records 
made  in  the  cause  in  which  the  Judg- 
ment or  decree  appealed  from  is  ren- 
aered.  Qadwood  v.  Kerr.  181  111.  162, 
3.63,  54  NE  906.  To  same  effect  Par- 
dridge  v.  Morgenthau,  157  III.  395, 
42  NE  74;  Patterson  v.  Stewart,  104 
111.  104;  Cook  v.  Cook,  104  111.  98; 
StevlBon  v.  Earnest,  80  111.  513;  Free- 
land  v.  Jasper  County,  27  111.  303; 
XKowan  V.  Bowles,  25  111.  113;  Arthur 
-V.  Doyle,  141  111.  A.  432.  433. 

48.  Hartley  v.  Ferrell,  9  Fla.  374, 
379. 

SO.  AntSieBtloatloiit 

Ji.M  mark  of  sanction  of  notary  on  In- 
strument see  Notaries  [29  Cyc 
10763. 

Of: 

Answer  to  special  Interrogatories 
by  foreman  of  jury  see  Trial  [38 
Cyc  19181. 

Jkssessraent  roll  see  Taxation  [37 
Cyc  1060]. 

Certificate  of  register  of  land  of- 
fice see  Public  Lands  [32  Cyc 
104B]. 


Of: — Continued 

Claim  against  estate  of  decedent 
see  Executors  and  Administra- 
tors [18  Cyc  486]. 

Copy  of  document  for  use  In  evi- 
dence see  Evidence  [17  Cyc  323], 

Court  record  generally  see  Courts 
[11  Cyc  763]. 

Deed  see  Deeds  [13  Cyc  557], 

Deposition  see  Depositions  [13  Cyc 
956]. 

Document  for  use  as  evidence: 
Qenerally  see  Evidence  [17  Cyc 
316]. 

Private   document  see  Evidence 
[17  Cyc  426]. 
Evidence    in    extradition  proceed- 
ings  see   Ehttradltion   [19  Cyc 

70]. 

Finding  see  Trial  [88  Cyc  1918]. 
Foreign; 

Aflldavit  see  Affidavits  ||  48-47. 
Judgment    see    Judgments  [28 
Cyc  1600]. 
Indictment  in  extradition  proceed- 
ings see  Extradition  [19  Cyc  91]. 
Legislative  bill  see  Statutes  [36 

Cyc  963]. 
Record  for: 

Purpose  of  review  in: 
Civil   action  see  Appeal  and 

Error  C.  J. 
Criminal  prosecution  see  Crim- 
inal Law  [12  Cyc  858]. 
Use   as    evidence   see  Evidence 
[17  Cyc  304]. 
See  also  Authentic  ante  p  862;  Au- 
thenticate ante  this  page, 
61.    Bouvler    Ii.    D.    [quot    In  re 
Fowler,  4  Fed.  808,  810.  18  Blatchf. 
430]. 

[a]  ireoMSlty  of  writing. — "There 
does  not  appear  to  be  any  necessary 
or  Inherent  meaning  in  the  word  'au- 
thenticated,' as  used  In  the  section 
[Act  of  June  19,  1876,  amending  Rev. 
St.  §  5271,  relating  to  extradition] 
which  requires  the  authentication  to 
be  in  writing.  The  connection  in 
which  the  word  Authenticated'  Is 
used,  In  this  or  any  other  statute, 
may  require  the  authentication  to 
be  in  writing,  and  it  may.  In  one 
place,  mean  only  a  written  authenti- 
cation, while  in  another  place  It  may 
admit  of  an  authentication  not  in 
writing."  In  re  Fowler,  4  Fed.  303, 
311,  18  Blatchf.  430. 

63.  Burrlll  L.  D.  [quot  In  re  Fow- 
ler, 4  Fed.  303,  310,  18  Blatchf.  430]. 

63.  Mayfleld  v.  Sears,  133  Ind.  86, 
88,  32  NE  816. 

64.  Ordway  V.  Conroe,  4  Wis.  45, 
50. 

55.  Aatbori  Rights  of: 
In    literary    property    see  Literary 

Property  [25  Cyc  1448]. 
Under  Copyright  Act  see  Copyright 

[9  Cyc  889]. 

66.  Leidersdorf  v.  Flint.  15  F. 
Cas.  No.  8,219,  8  Biss.  827,  329. 

67.  Leidersdorf  v.  Flint,  15  F.  Cas. 
No.  8.219,  8  Biss.  327,  329.  To  same 
effect  Qray  v.  Russell,  10  F.  Cas.  No. 
5,728,  1  Story  11,  17. 


Co.  v. 
set  279, 

Co.  V. 
set  279, 


68.  Leidersdorf  v.  Flint,  16  F.  Cas. 
No.  8,219,  8  Biss.  327,  329. 

59.  Burrow-Qlles  Llth.  Co.  V. 
Sarony,  111  U.  S.  63,  68,  4  SCt  279,  28 
L.  ed.  349. 

60.  Burrow-Giles  Lith. 
Sarony,  111  U.  S.  53.  68,  4 
28  L.  ed.  349. 

61.  Burrow-Giles  Lith. 
Sarony,  111  U.  S.  63,  66,  4 
28  L.  ed.  349. 

"In  my  opinion,  "author"  Involves 
originating,  making,  producing,  as 
the  inventive  or  master  mind,  the 
thing  which  is  to  be  protected, 
whether  It  be  a  drawing,  or  a  paint- 
ing, or  a  photograph."  Nottage  v. 
Jackson.  11  Q.  B.  D.  627,  636  [quot 
Burrow-Giles  Lith.  Co.  v.  Sarony,  111 
U.  8.  53.  58,  4  SCt  279,  28  L.  ed.  349; 
Courier  Llth.  Co.  v.  Donaldson  Lith. 
Co..  104  Fed.  998.  996.  44  CCA 
296;  V.  DoiuildBon.  67  Fed.  82, 

84], 

ea.  Leidersdorf  v.  Flint,  16  F.  Cas. 
No.  8,219,  8  Biss.  327,  329. 

63.  De  Witt  V.  Brooks,  7  F.  Cas. 
No.  8,861. 

[a]  Zlie  term  "anthor"  does  not 
i^roly  to  a  person  who  hires  another 
to  write  a  book  and  gives  him  the  de- 
scription and  scope  of  the  work.  De 
Witt  V.  Brooks,  7  F.  Cas.  No.  3,851. 
But  see  Copyright  Act  of  1909  ! 
62. 

64.  Keene  v.  Wheatley,  14  F.  Cas. 
No.  7,644. 

66.  Burrow-Giles  Lith.  Co.  v. 
Sarony,  111  U.  S.  53,  68,  4  SCt  279, 
28  L.  ed.  349. 

66.  Atwill  V.  Ferrett,  2  P.  Cas.  No. 
640,  2  Blatchf.  39,  46.  To  same  effect 
Gray  v.  Russell,  10  F.  Cas.  No.  5,728, 
1  Story  11.  17;  Cary  v.  LtHigman.  1 
East  368,  102  Beprlnt  138;  Bain  v. 
Henderson,  16  B.  a  818,  17  WLR 
128. 

[a]  "ULTsmtor"  stbobjuoiis^ 

Shepherd  v.  Conquest,  17  C.  B.  427. 
443,  84  ECL  427,  189  Reprint 
1140. 

[b]  Aa  author  may  be  aaU  to  bs 

the  (ffeator  or  Inventor  both  of  the 
Ideas  contained  In  his  book,  and  the 
combination  of  words  to  represent 
them.  Stowe  v.  Thomas,  23  F.  Caa. 
No.  13,514.  2  Wall.  Jr.  547. 

67.  Nottage  v.  Jackson,  11  Q.  B. 
D.  627,  637. 

68.  Nottage  v.  Jacltson,  11  Q.  B. 
D.  627,  637. 

68.  AnfbozlttMi 
Citation  In  brief  on  appeal  In: 

Civil  cases  see  Appeal  and  Error  S 
1593. 

'    Criminal   cases  see  Criminal  Law 

[12  Cyc  877]. 
County  see  Counties  [11  Cyc  388]. 
Health  see  Health  [21  Cyc  887]. 
Municipal  see  Municipal  Corporations 

[28  Cyc  64]. 
Police  see  Police  [31  Cyc  900]. 
Prison  see  Prisons  [32  Cyc  318]. 
State  see  States  [36  Cyc  852]. 
Towu  see  Towns  [38  Cyc  611]. 
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AUTHORITIES— AUTUOKITY 


ions  of  text-writers,  made  on  the  ailment  of  causes 
or  questions  before  a  court  as  grounds  of  the  points 
or  propositions  contended  for.^''  In  another  sense, 
those  upon  whom  the  people  have  conferred  author- 
ity j^^  the  body  or  persons  ezercisiiw  power  or  eom- 
mand;^'  a  person  or  persons,  or  a  body,  exercising 
power  of  command.^' 

The  anthoritifle  of  an  office  are  the  powers  and 
prerogatives  with  which  the  officer  is  clothed  con- 
nected with  the  dischai^  of  his  duties,  and  include 
not  only  such  powers  as  are  necessary  to  enable  him 
to  do  his  duties  properly,  but  the  right  and  power 


to  demand  and  receiTO  the  emoluments  attached  by 
law  to  his  officeJ^ 

AUTHOBITT."  In  one  sense,  a  decision  of  s 
court;  a  precedent;'*  a  clear  and  definite  decision 
upon  a  question  actually  before  the  court  for  deci- 
sion." in  another  sense,  power  del^ated  hy  a  prin- 
cipal to  his  agent  or  attorney;'*  an  official  dedan- 
tion;'"  power;*"*  absolute  power;**  1^^  or  netful 
power  power  to  act, whether  oi^;inal  or  delated;" 
control  over;**  jurisdietion."  The  word  is  generally 
used  to  express  a  derivative  power.**  It  is  some- 
times used  in  the  sense  of  a  duty  and  obligation.'' 


United  States  see  United  States  [39 
Cyc  7051. 

See  also  Authority  post  this  paffe; 
Courts  [11  Cyc  745  et  seq]. 

70.  Burrltl  L.  D. 

71.  Kathbone  v.  WIrtb,  6  App. 
Dtv.  277,  810,  40  NTS  53&. 

[a]  Xtottl  MthorttlM^Under  the 

Albany  city  charter,  conferring  vari- 
ous powers  on  the  common  council, 
but  none  on  the  Individual  meml>«rs 
thereof,  the  individual  members  are 
not  "authorities,"  within  Const,  art 
10  9  2,  which  provides  that  all  city 
officers  whose  election  or  appointment 
Is  not  provided  for  by  the  constitu- 
tion shall  be  elected  by  the  electors 
of  the  city,  or  shall  be  appointed  by 
such  authorities  thereof  as  the  leg- 
islature may  designate  for  that  pur- 
pose. Rathbone  v.  Wlrth,  S  App.  Dlv. 
277.  810,  40  NYS  53S. 

[b]  "AnthorttlM  thereof,"  aa  used 
In  Const,  art  13  S  9,  providing  that 
all  city,  town,  and  village  omcera, 
whose  election  or  appointment  Is  not 
provided  for  by  the  constitution, 
shall  be  elected  by  the  electors  of 
such  cities,  towns,  and  villages,  or 
of  some  division  thereof,  or  appoint- 
ed by  such  authorities  thereof  as  the 
legislature  shall  designate  for  that 
purpose,  means  some  officers  or  board 
of  officers  of  the  village.  Cole  v. 
Black  River  Palls,  57  Wis.  110,  116, 
118,  14  NW  906. 

[c]  Ooitq>*teBt  antliorltlss. — As 
used  in  the  treaty  between  the  Unit- 
ed States  and  Spain,  ceding  Florida, 
article  8,  stipulating  that  all  the 
grants  of  land  made  before  Jan.  24, 
1818.  by  his  catholic  majesty,  or  by 
his  "lawful  authorities,"  in  the  ter- 
ritories ceded  to  the  United  States 
should  be  ratified  and  confirmed  to 
persons  In  possession,  means  those 
persons   who  exercise   the  granting 

Slower  by  authority  of  the  crown,  and 
B  equivalent  to  the  words  "compe- 
tent authorities,"  used  In  their  place 
by  the  king  of  Spain  In  his  ratifica- 
tion of  the  treaty.  U,  S.  v.  Clarke,  8 
Pet  <U.  S.)  43<.  449,  8  U  ed. 
1001. 

[d]  "Ooxpovate    avtboittlM"  are 

those  munfcipal  officers  who  are 
either  directly  elected  by  the  popu- 
lation to  be  taxed,  or  appointed  In 
some  mode  to  which  they  have  given 
their  assent.  Hessler  v.  Drainage 
Comrs.,  63  111.  105,  113;  Harward  v. 
St.  Clair,  etc..  Levee,  etc.,  Co.,  51 
111.  130,  136. 

73.  Murray  Ehig.  D.  [quot  Rath- 
bone  V.  Wlrth,  6  App.  Dlv.  277,  310, 
40  NTS  535]. 

78.  Cent  D.:  Imperial  D.  [quot 
Rathbone  v.  Wlrth.  6  App.  Dlv.  277. 
810,  40  NTS  536]. 

[a]  A  pollennan  is  not  an  author- 
ity as  defined  in  the  penal  code,  but 
an  agent  of  an  authority.  U.  S,  v. 
Taylor,  6  Philippine  162,  163  (holding 
that  Pen,  Code  art  260  par  3,  is  only 
applicable  In  those  cases  where  the 
person  accused  of  an  "attempt  upon 
an  authority"  lays  violent  hands  upon 
the  authority  himself,  and  Is  not  ap- 
plicable where  he  lays  violent  hands 
on  an  "agent  of  an  authority"). 

74.  Merrlara  v.  Clinch,  17  P.  Cas. 
No.  9.460.  e  Blatchf.  5,  9. 

76.    Anthorlty!  Of: 


Administrator  see  Executors  and  Ad- 
ministrators [18  Cyc  208]. 
Agent  see  Agency   fS   19S-814,  and 

cross  references  p  418. 
Arbitrator  see  Arbitration  and  Award 

I  146  et  seq. 
Assignee: 
Generally  set  Aasijrnmenta  |  149. 
For  benefit  of  creditors: 
Generally  see  Asalgnments  for 

Benefit  of  Creditors  |  S16. 
In: 

Bankruptcy  see  Bankruptcy  [B 

Cyc  334]. 
Insolvency  see  Insolvency  t22 
Cyc  1801]. 
Detective    see    Detectives    [li  Cyc 
234]. 

Employee  see  Master  and  Servant  [26 
Cyc  15331. 

Executor  see  Executors  and  Admin- 
istrators [18  Cyc  208]. 

Guardian  of: 

Infant  see  Infants  [21  Cyc  73]. 
Insane  person  see  Insane  Persons 
(22  Cyc  1149]. 

Interstate  commerce  commission  see 
Commerce  [7  Cyc  4861. 

Judge  see  Judges  [23  Cyc  634], 

Justice  of  the  peace  see  Justices  of 
the  Peace  [24  Cyo  440]. 

Officer: 

Private  see  Associations  H  68-58 
and  cross  references  6  C.  J.  p 
1332;  Corporations  [10  Cyc  768, 
903,   924,   933   and   cross  refer- 
ences p  142];  Joint  Stock  Com- 
pany's  [23   Cyc   470,  and  cross 
references  p  467]. 
Public  see  Officers  [29  Cyc  1431  and 
cross  references  p  1359]. 
Partner  see  Partnership  [30  Cyc  477], 
Pilot  see  Pilots  [30  Cyc  1621]. 
Receiver  see  Receivers  [34  Cyc  242]. 
Servant  see  Master  and  Servant  [26 

Cyc  1533]. 
Ship's  master  see  Shipping  [36  Cyc 
128]. 

Trustee  see  Bankruptcy  |  18«  et  seq; 

Truat.s  [39  Cyc  290]. 
Umpire  see  Arbitration  and  Award  S 

248. 

See  also  Authorities  ante  p  863;  Au- 
thorise post  p  865. 
TO.    Webster  D.   [quot  Blevlns  v. 

Morledge.  6  Okl,  141.  144,  47  P  1068]. 

77.  Grand  Lodge  A.  O.  U.  W.  v. 
Purroan,  6  Okl.  649,  668,  62  P  932. 

78.  Burrill  L.  D.  _ 
[a]    "iSLBtvnoUoaa''  dlsttavaUM. 

— In  Weatherford,  etc.,  B.  Co.  v. 
Crutcher.  (Tex.  Civ.  A.)  141  SW  137, 
142,  the  court  said:  "It  is  often  said 
that  the  master  Is  not  responsible 
for  the  act  of  his  servant  or  agent 
unless  the  latter  Is  acting  within  the 
scope  of  his  authority.  But  the  word 
'authority.'  when  used  In  that  con- 
nection, is  not  synonymous  with  'In- 
structions,' and  very  often  has  a 
much  broader  Import.  When  a  con- 
ductor Is  placed  in  charge  of  a  rail- 
road train,  he  has  implied  authority 
to  do  many  things  which  his  master 
may  not  desire  to  have  done,  and,  al- 
though the  master  may  specifically 
instruct  him  not  to  do  a  particular 
thing  which  comes  within  the  scope 
of  his  general  authority,  yet  If  he 
disregards  such  instructions  and  does 
the  prohibited  thing,  and  a  third  per- 
son Is  Injured  as  a  result  of  such  act, 
the  railroad  company  will  be  respon- 


sible to  such  third  person.  In  some 
instances  such  responsibility  might 
not  exist  If  It  is  made  to  appear  that 
the  plaintiff  was  aware  of  the  fact 
that  the  master  had  Inatmoted  the 
servant  not  to  do  tha  act  complained 
of." 

TS.   Webster  D.  [quot  Blevlns 
Morledge,    6    OU.    141,    144.    47  F 
1068]. 

•0.  Newbum  v.  Purham,  10  Tez. 
Civ.  A.  656,  662.  38  SW  112  (where 
it  was  said  that  the  term,  as  applied 
to  executive  officers,  seems  to  be  con- 
vertible with  '"power,"  for  the  author- 
ity of  such  officers  Is  their  lawful 
power). 

81.  State  V.  Home  Brewing  Co- 
182  Ind.  75,  97.  105  NE  909. 

88.  Webster  D.  [quot  Blevlns  v. 
Morledge,    5    Okl.    141.    144.    47  P 

1068], 

83.  Century  D.  [quot  Martin  v. 
Oregon  R.,  etc.,  Co.,  68  Or.  198,  206. 
113  P  16]. 

In  State  v.  Railroad  Commn.,  137 
Wis.  80,  86,  117  NW  846,  In  constru- 
ing a  statute  relating  to  the  power  of 
a  public  service  commission.  It  was 
held  that  the  leading  Idea  was  that  a 
public  service  corporation  shall  not 
do  any  of  the  things  conditionally 
prohibited  except  upon  the  authority 
of  the  commission  first  obtained.  Uie 
word  "authority"  being  used  not  as 
suggestive  of  a  delegation  of  power 
to  determine  what  the  corporation 
may  do  within  Its  corporate  powers, 
but  of  authority  to  determine  whether 
the  thing  proposed  to  be  done  ts 
within  such  powers. 

84.  State  v.  Home  Brewing  Col, 
182  Ind.  76,  97,  105  NE  909. 

86.  Lee  v.  SUte,  143  Ala.  98.  96, 
39  S  366;  State  v.  Home  Brewing  Oou 
182  Ind.  76.  97,  105  NE  909. 

88.  Martin  v.  Oregon  R.,  etc..  Co, 
68  Or.  198,  206,  113  P  16. 

87.  State  v.  Miller,  194  Fed.  77S. 
781,  114  CCA  496;  State  v.  Franklin 
County,  84  Kan.  404,  406,  114  P  247; 
Magaha  v.  Hagerstown,  95  Md.  61. 
72,  51  A  832.  93  AmSR  317;  Flynn  v. 
Canton  Co.,  40  Md.  812,  319,  17  AmR 
603;  Altvater  v.  Baltimore,  81  Ud. 
462,  467;  Anne  Arundel  County  t. 
Duckett,  20  Md.  468,  477,  88  AmD 
667;  Baltimore  v.  Pendleton.  IS  Md. 
12,  17;  Baltimore  v.  Harriott.  *  UdL 
1«0,  174.  66  AmD  826;  Angel  v.  Meth- 
odist Protestant  Church,  47  App.  Dlv. 
459,  463,  62  NTS  410;  Rankin  v. 
Buckman,  9  Or.  263,  2S2;  Com.  v. 
Marshall,  3  WklyNC  (Pa->  182.  185. 
See  also  Authorise  post  p  866. 

In  Maryland  v.  Miller,  1«4  Fed. 
775.  781.  114  CCA  495,  the  court  said: 
"The  meaning  of  language  similar  to 
that  used  In  the  act  was  passed  upon 
by  the  Supreme  Court  of  Maryland, 
m  the  case  of  Baltimore  v.  Marriott 
9  Md.  160,  174,  66  AmD  326,  in  con- 
struing a  provision  of  the  then  char- 
ter of  the  city.  There  the  provtslon 
was  to  the  effect  that  the  city  of  Bal- 
timore should  have  full  power  and 
authority'  to  pass  all  laws  and  or- 
dinances necessary  to  preaerve  the 
health  of  the  city,  and  to  prevent  and 
remove  nuisances,  etc..  and  the  eomxt 
held  that  when  the  statute  conf«TM 
power  upon  the  corporation,  to  be  ex- 
ercised for  the  public  good,  the 
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Phrases  in  which  the  word  has  been  used  hare  re^ 
cseived  judicial  interpfetUitn,  as  '^aath'ority  ex- 
ercised under  the  United  States/' ''antbority  of 
law,"""  "authority  of"  statutes/"  "authority  of 
The  City»""  "authority  thereof  [the-  United 
States]," o>  "authority  to  seU/""*  "by  author' 
ity,"M   "joint  authority,""   "judicial  author- 


ity,^""  and  "scope  of  authority."" 

AUTHORIZE."  To  empower  to  give  aright  to 
aet^^  to  olotfao  with  authority;'  to  give  legal  power 
to;'  to  approve  of  and  formally  sanction.*  Li  the 
past  tensCf  empowered;'  entitled.^  The  word  as  used 
in  statutes  may  imply  either  a  discretionary  or  per- 
miasiTe  power  ^  or  a  positive  eommand,*  aecorcung 


clae  of  the  power  was  not  merely 
discretionary,  but  Imperative,  and 
that  the  words  "power'  and  'author- 
ity* meant  duty  and  obligation."  See 
also  Magaha  v.  Hageretown.  95  Md. 
62,  72.  51  A  832,  93  AmSR  317  [quot 
Baltimore  v.  Marriott,  supra]. 

88.  Creswlll  v.  Grand  L.odge  K.  P., 
225  U.  S.  246,  258.  32  SCt  822,  56  L. 
ed.  1074:  Dupasseur  v.  Rochereau, 
21  Wall.  (U.  S.)  130,  134.  22  L^ed. 
£88:  MUlingar  v.  Hartupee,  6  Wall. 
(U.  S.)  268,  261,  18  L.  ed.  829;  Ket- 
telhake  v.  American  Car,  etc,  Co., 
24S  Mo.  412,  416,  147  SW  472.  S«e 
Courts  jll  Cyo  926].  ■ 

as.  Reineman  v.  Covington,  etc., 
R.  Co.,  7  Nebr.  310,  318  (an  act  of  the 
leKlala.tura  duly  passed  and  ap- 
proved); Poo,  V.  Peck,  67  Hun  660, 
563,  22  NTS  576,  579. 

fa]  "X>ii*  pioeeM  of  law"  dlatla- 
nisb*d^"Authority  of  law,"  as  used 
Tn  a  statute  providing  that  a  person 
who  willfully  selxes,  confines.  In- 
veigles, or  kidnaps  another  with  the 
mtent  to  cause  him,  without  author- 
ity of  law,  to  be  secretly  confined  or 
Imprisoned  within  the  state.  Is  guilty 
of  kidnapping,  has  no  reference  what- 
ever to  "due  process  of  law"  and 
where  the  statute  relating  to  the 
f!onflnement  of  a  person  for  Insanity 
has  been  observed,  and  all  its  provl- 
slona  compiled'  with,  the  imprison- 
ment or  the  detention  of  the  person 
la  not  without  authority  of  law, 
Peo.  V,  Camp,  66  Hun  581,  &37.  21 
NTS  741.  ^  „ 

[b]  ooBcOnaloa'-^B  allega- 

tion in  a  complaint  that  an  arrest 
made  by  a  pollceinan  was  without 
authority  of  law  states  but  a  legal 
conclusion.  Connelly  v.  American 
Bonding,  etc;,  Co..  113  Ky.  903.  908. 
«9  SW  96».  See  Pleading  [31  Cyc 
49  et  seq].  „    ,     ,  ^        j  . 

80.  Steamboat  Rock  Independent 
School  Dlflt.  V,  Stone,  106  U,  S.  183. 
187,  1  act  84.  27  L.  ed.  90  (holding 
that  the  phrase  as  used  in  the  bonds 
of  a  municipal  corporation,  reciting 
that  such  bonds  were  Issued  by  au- 
thority of  statutes.  Imports  In  favor 
of  bona  fide  purchasers  for  value  a 
full  compliance  with  the  statute,  and 
predudea  inquiry  as  to  whether  the 
precedent  conditions  were  performed 
before  the  bonds  were  Issued). 

91.  Richards  v.  Citizens'  Water 
Supply  Co.,  140  App.  Div.  206,  226. 
12S  NTS  116.  See  generally  Munici- 
pal Corporations  [28  Cyo  55]. 

82.  BaMwln  v.  Pranks,  Ue  U.  S. 
678,  692.  7  SCt  666,  30  L.  ed,  766. 

99.  Bonnell  v.  Roana,  20  Ark,  114, 
181  (holding  that,  where  a  .statute 
detclared  that  a  a'herUfa  deed  should 
be  taken  as  eufSclent  evidence  of  the 
authority  under  which  the  sale  was 
made,  the  description  of  the  land  and 
the  price  at  which  it  was  purchased, 
the  word  "authority"  means  that,  if 
at  the  moment  of  sale  he  has  8Ul>- 
stantlally  taken  all  the  steps  which 
Uie  statute  prescribed  as  a  condition 
precedent  to  the  making  of  the  sale, 
tila  authority  Is  complete;  otherwise 
not) ;  SuIUvant  v.  Jahren,  71  Ran. 
127,  188,  79  P  1071  (holding  that  the 
oommon  understanding  of  the  phrase 
means  only  authority  to  find  a  pur- 
chaser,   whether   such   authority  be 

fiven  orally  or  by  written  request). 
e«  Brokers  [19  Cyc  196], 
94.  Bravard  v.  Cincinnati,  etc.,  R. 
Co,,  115  Ind.  1,  4.  17  NB  183  (holding 
that  the  publication  and  circulation 
by  the  secretary  of  state,  under  a 
resolution  passed  by  the  general  as- 
sembly,  of  the  Railroad  Law  of  a  cer- 

[6G.  J.-66] 


tain  year.  In  advance  of  the  publica- 
tion of  the  revised  statutes  of  that 
year,  constitutes  a  publication  and 
circulation  of  such  law  "by  author- 
Viy'n.    See  statutes  [36  Cyc  9e&]. 

96.  Blevins  v.  Morledge.  5  Okl. 
141,  145.  47  P  1068  (holding  that, 
where  three  parties  are  given  joint 
authority  to  do  an  act  under  a  stat- 
ute providing  that  words  giving  Joint 
authority  to  th  ree  or  more  public 
.officers  are  considered  as  giving  such 
an  authority  to  a  majority  of  them, 
two  of  such  parties  are  legally  and 
rightfully  empowered  to  do  the  act). 
See  alao  Agency  J|  317-.820> 

96.  State  V.  Judges,  34  La.  Ann. 
1114,  1115,  1116  (defining  the  phrase 
as  the  official  right  to  hear  and  de- 
termine questions  in  controversy). 

97.  Penas  v.  Chicago,  etc.,  R.  Co., 
112  Minn.  203,  221,  127  XW  926.  140 
AmSR  470.  30  LRAJ^S  627  (where  It 
is  said  that  the  term,  as  used  In  re- 
gard to  the  servant  In  such  expres- 
sions as  "scope  of  authority,"  Is  used 
In  the  sense  of  (1)  real  or  actual 
authority,  express  or  naturally  im- 
plied; (2)  fictitious  or  Imputed  au- 
thority: or  (3)  apparent  authority). 

98.  See  aJso  Authority  ante  p  864: 
Permit  f30  C^c  1462];  Require  [34 
d-c  1626]. 

99.  Bacon  v,  Davis.  9  Cal.  A,  81, 
97,  98  P  71;  State  V.  Franklin  Cmnty, 

Keown's  Peti,  Slir        0H,  MOi  86  A 
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diatlngnlahed^ 


,(a]  "Approve" 
Htthhard  v.  Fort.  188  Fed.  987.  994. 
.[£]    "AfSrmatlTe  antlwrlMttOB.''^ 

Il^^hard  V.  Port,  188  Fed.  987,  »»6. 
[c]    "I»awfnlly  anthorfsed." — In 

Schlarb  v.  Castainpr,  SO  Wnsli, 
3H7,   97   P  in  imsfiiiis  iir'"ii 

question  of  the  sale  of  i:if;inLs'  lauds, 
the  court  said:  "The  question  must 
turn.  It  will  be  observed,  on  the 
meaning  that  is  given  to  the  word 
'authornted,'  If  that  word  Is  to  have 
the  meaning  of  'lawfully  author- 
ized,' that  Is  to  say.  If  the  authorisa- 
tion must  have  behind  It  a  Judgment 
or  decree  of  a  court  of  record  valid 
against  both  collateral  and  direct  as- 
saults, then  clearly  this  sale  is  not 
authorised  within  the  meaning  of 
that  word  as  It  is  used  by  the  stat- 
ute. But,  on  the  other  hand,  if  its 
meaning  Is  that  a  sale  is  authorised 

when  it  Is  directed  by  a  Judgment  or  i  and  levees  forty-eight  hours  after 


a  salary  basis,  to  hold  any  part  of 
naturalisation   fees  as  against  the 

county. 

3.  Century  D.  [qnot  Blah-  v,  Chi- 
cago. 201  U,  S.  4<».  467,  26  SCt  427, 
50  L.  ed.  801], 

4.  Hubbard  v.  Fort,  188  Fed.  987, 
994. 

6.  Bacon  v,  Davis,  9  Cal.  A.  83,  97, 
98  P  71. 

[a]  Tha  woirds  "antborlsed, 
powevadf  and  dlxeoted,"  as  used  In  an 
Instruction  that  an  agent  Is  one  au* 
thorlsed,  empowered,  and  directed  by 
another  to  transact  business  which 
the  agent  undertakes  and  agrees  to 
do,  do  not  require  express  words  of 
authorisation  or  agreement  in  order 
to  constitute  an  agency.  Crane  Co; 
V.  Columbus  State  Bank,  3  Nebr. 
(Unoff.)  339,  91  NW  632. 

6.  Wabash,  etc..  R.  Co.  v.  Rector^ 
104  111.  296,  303, 

7.  Peo.  V.  San  Francisco,  36  Cal. 
595,  600;  State  v.  Franklin  County, 
84  Kan.  404,  406.  114  P  247:  Gllmore 
v.  Utica,  121  N.  T,  561,  568,  34  NK 
1009;  Peo.  v.  Grant,  68  Hun  455,  457, 
12  NTS  879:  Lehigh  County  v.  Hof- 
fort,  116  Pa.  119,  128,  9  A  117,  2 
AmSR  587.  To  same  effect  Arm- 
strong V.  Murphy,  65  App,  DIv.  126, 
72  NTS  475.  See  also  Authority  ante 
p  864. 

[a]  XUnatratloiis.— (1)  "Author- 
ize and  empower."  as  used  in  a  wUl 
tn  which  the  testatrix  did  authorise 
and  empower  the  truatee  to  Improve 
the  real  estate.  Implies  discrettom 
Seeda  V.  Burk,  181  Pa.  221,  290.  37  A 
511.  (2)  New  Tork  City  Charter  I 
1473  et  seq,  providlt«  that  the  paSice 
department'  Is  "authorised  and  em- 
powered" to  grant  theatrical  licenses, 
is  to  be  construed  as  vesting  a  dlscre-- 
tionary  power  in  the  department  to 
grant  or  withhold  licenses,  which 
cannot  be  controlled  by  mandamus. 
Armstrong  v.  Murphy,  65  App.  Dlv, 
123,  124.  72  NTS  478.  (3)  Under  an 
act  providing  that  the  commissioners 
of  Lehigh  county  are  hereby  "author- 
ised" to  erect  foot  sidewalks,  etc..  the 
word  "authorised"  did  not  mean  "re- 
quired." Lehigh  County  v.  Hoffort, 
116  Pa.  119.  127.  128,  9  A  177,  2  Am 
SR  587.  (4)  Where  an  order  merely 
"authorized"  a  commissioner  of  pub- 
lic streets  to  order  the  removal  of 
produce  and  goods  from  the  wharves 


decree  of  a  court  of  record  fair  upon 
its  face,  then  it  Is  Juat  as  clear  that 
the  sale  was  autliorlzed." 

[d]  Tha  tsna  •^mtkoitsa  to  be 
operated,"  as  used  In  L.  (1876)  c  300 
S  7.  and  L,  (1882)  c  410  |  1980.  re- 
lating to  the  powers  of  the  trustees 
of  the  New  Tork  and  Brooldyn 
Iwldge,  providing  that  they  should 
have  power  to  operate  and  "author- 
ize to  be  operated"  a  railroad  or  rail- 
roads over  said  bridge.  Is  sufficient 
to  Imply  and  comprehend  a  contract 
to  operate.  Schinzel  t.  Best,  48  Mlso. 
224.  227,  92  NTS  754. 

1.  State  V.  Franklin  County,  84 
Kan.  404.  406,  114  P  247. 

a.  Webster  D,  [quot  Blalr  v.  Chi- 
cago, 201  U.  S.  400.  467.  26  SCt  427, 
60  L.  ed.  801]. 

[a]  "Antborlsed"  and  "permitted." 
— In  Barron  County  v.  Beckwith,  142 
Wis.  619.  524.  124- NW  1030.  135  Am 
SR  1079,  30  LRANS  810.  It  was  held 
that  the  words  "authorized"  and 
"permitted,"  as  used  In  the  Naturali- 
sation Act.  referred  solely  to  the  ad- 
justment between  the  county  clerk 
and  the  bureau  of  Immigration,  and 
did  net  entitle  a  county  clerk,  upon 


their  disidtarge  thereon.  It  has  been' 
held  that  the  performance  of  that 
duty  cannot  be  compelled  by  manda-- 
raus.  State  v.  FItipatrIck,  47  La. 
Aon.  1829,  1832,  17  8  828.  (6)  A  sale 
of  land  described  In  a  mortgage 
properly  executed  is  not  void  because 
the  assignee  of  the  mortgage  did  not 
take  possession  before  selling  under 
a  power  In  the  mortgage  whlob  au- 
thorized, but  did  not  require  him  to 
take  possession,  the  word  "author- 
ised." as  used  in  the  term  "  'author-- 
Ized'  to  foreclose,  or  take  possession 
and  sell"  not  meaning  that  he  must 
do  both.  Cromartle  v.  Weaver,  187 
Ga.  4S2.  464.  73  SB  504. 

[b]  Whan  nsed  in  an  instsnotlon 
the  word  Implies  discretion  on  the 
part  of  the  Jury  as  to  their  action  in 
rejecting  testimony.  State  v.  Dwire, 
25  Mo.  563,  554. 

S.  State  V.  Franklin  County.  84 
Kan.  404,  406.  114  P  847;  Veazle  V. 
China,  50  Me.  618,  621;  Bowen  v. 
Minneapolis.  47  Minn.  116,  116,  49  NW 
688,  28  AmSR  838;  Hutton  v.  Hntton. 
41  N,  X  Bq.  367,  271.  3  A  882,  886;- 
Catron  v.  Marron,  19  N.  M.  200,  142 
P  380.  282;  Peo.  v.  Buffalo.  2  Mlac 
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to  the  purposes  and  intent  of  tiie  statute  nnder  con- 
gideration.* 

PhiasM  in  which  the  word  hu  been  nsed  have  re- 
ceived  judieial  interpretation  such  as  "authorised 
agent,"  >*  "authorized  by  law,"  "  "authorized  cap- 
ital/'*' "  'authorized'  medical  aid,  assiBtance  and 
treatment,""  "autbori^d  to  act,""  "authorised 
to  foreclose,""  "authorized  ...  to  sell,""  and 
"perstm  authorized." 

AUTHORSHIP.  The  source  or  cause  of  anything: 
tiiat  may  be  said  to  have  an  author;  origination; 


oonsation;** 

ATTTHOE'S  HANUSOBIPT.  That  which  pro- 
eeeds  from  the  writw  as  his  own  book  in  the  flnt 

instance.  ^* 

AUTO.  In  Spanish  law  a  judicial  order  eitfao- 
interlocutory,  auto  interiocutorio,  called  also  prori- 
dencia,  or  final,  auto  definitive,  ealled  also  sentea- 

cia.» 

AUTO  DE  FE,  ^e  judgment  of  ^wnidi  Inqnin- 

tion." 

AUTOUATIO.   Self-acting,"  or  the  eliniination 


7,  9,  Jl  KT8  601 ;  Peo.  v.  EH«  County, 
Sheld.  (N.  T.)  617,  521. 

[a]  lUwrtntlOBa^d)  A  aUtute 
grlving  relief  against  Illegal  tazatlpn, 
and  d*clarlnff  tbat  the  board  of  su- 
pervisors are  "authorized"  and  em- 
powered on  the  application  of  any 
party  aggrieved  to  determine  any 
claim  of  assesnnent,  is  mandatory, 
and  do«s  not  mean  that  they  may 
hear  and  determine  at  their  discre- 
tion. Peo.  V.  Otsego  County,  El  N.  T, 
401.  405;  Peo.  V.  Herkimer  County, 
66  Barb.  (N.  T.)  462,  454.  (2)  The 
words  'Authorise"  or  "may,"  as  used 
In  a  statute,  are  sometimes  construed 
as  mandatory  In  effect,  although  per- 
missive In  form,  as  where  a  statute 
provides  for  the  doing  of  some  act 
reuulred  by  justice,  or  public  duty; 
tmi,  where  they  confer  or  recognise 
a  discretionary  power,  a  mandatory 
construction  will  not  be  given  to 
them.  Whitley  v.  State,  134  Oa.  7B8, 
772,  68  SB  716.  (3)  On  the  trial  of 
an  action  for  personal  injuries 
against  a  railway  company  it  was 
held  that  a  charge  that  "failure  to 
exercise  ordinary  care  on  the  part 
of  the  person  Injured,  before  the 
negligence  complained  of  is  apparent 
or  should  be  reasonably  apprehended, 
would  not  preclude  a  recovery,  but 
would  authorize  a  jury  to  diminish 
the  damages  In  proportion  to  the 
fault  of  the  person  Injured,"  did  not 
properly  present  to  the  juir  the  Im- 
perative  requirement   of   Civ.  Code 

il896)  I  2322,  In  reference  to  the 
fanlnutlon  of  plalntlfTs  damages  in 
such  a  case.  Atlanta,  etc..  R.  Co.  v. 
Oardner,  122  Oa.  82.  87,  89.  49  SE 
lis.  (4)  The  word  "authorize"  In  a 
win  whereby  testator  devised  the 
UM  of  real  estate  to  his  son  and  wife 
during  their  lives  to  be  sold  at  their 
death,  and  the  proceeds  divided 
among  the  son's  children,  and  where- 
by the  testator  provided  that,  in  case 
the  son  and  his  wife  elected  not  to 
reside  on  the  property  or  refused  to 
pay  taxes  or  make  repairs  thereon, 
the  executor  was  "authorlxe[d]"  to 
sell  the  same  and  Invest  the  pro- 
ceeds for  the  benefit  of  the  son  and 
his  wife  for  life,  and  after  their  death 
to  divide  the  same  among  the  son's 
children,  did  not  vest  in  the  executors 
any  discretion  as  to  whether  or  not 
a  sale  should  be  made,  but  the  will 
contained  a  mandatory  direction  to 
the  executor  to  sell  the  property  on 
the  refusal  of  the  son  and  his  wife 
to  pay  taxes  and  malie  repairs  there- 
on, Ayera  v,  Courvoleler,  J  01  App. 
Dlv.  97.  89.  91  NTS  649.  (5)  Under 
Rev.  St.  B  2984,  whereby  "the  Seore- 
t«T  of  tne  Treasury  ts  hereby  au- 
thorised ...  to  abate  or  refund  .  .  . 
the  amount  of  Impost  duties  paid  or 
accruing"  upon  Imported  merchan- 
dise damaged  or  destroyed  accident- 
ally "^hlle  In  the  custody  of  the 
officers  of  customs,"  the  secretary 
may  not  refuse  to  allow  the  refund 
arbitrarily  or  caprtcloasly.  U.  S.  v. 
Cornell  Steamboat  Co.,  187  Fed.  466. 
457.  461.  69  CCA  «08. 

tb]  "Anthorize  and  •mpowev,"  (1) 
in  ordinary  acceptation  and  In  private 
transactions,  are  usually  permissive; 
but,  when  these  words  are  used  In 
statutes,  they  are  frequently  impera- 
tive, and  where  the  statute  is  con- 
cerning public  interests,  or  promotive 


of  Justice,  or  to  secure  and  maintain 
the  Individual  rights  of  others,  such 
words  are  well-nLgh  uniformly  con- 
strued to  be  mandatory.  As  used  In 
L.  (1903)  c  289.  atithorlzing  and  era- 
powering  the  commissi  oners  of  the 
county  to  issue  certain  bonds  for  the 
purpose  of  funding  the  floating  in- 
debtedness and  refunding  certain 
previous  bonds,  such  words  are  im- 
perative. Jones  V.  Madison  County, 
187  N.  C.  67ft,  690,  60  SE  291.  <2) 
The  words  "authorised  and  empow- 
ered" are  usually  word*  of  permis- 
sion merely  and  generally  have  that 
sense  when  used  In  contracts  and 
private  affairs,  but  when  used  In 
statutes  they  are  frequently  man- 
datory and  imperative.  Peo.  v. 
Pierce,  64  Misc.  627,  683,   lift  NTS 

t.  Peo.  V.  San  Kranclsco,  86  Cal. 
B9B,  600;  Whitley  v.  State,  134  Oa. 
758,  772,  68  SB  716;  Armstrong  t. 
Murphy,  65  App.  Dlv.  123,  125,  72 
NTS  473;  Peo.  v.  Grant,  68  Hun  466, 
457,  12  NTS  879:  Lehigh  County  v. 
Hoflfort,  11«  I^.  iXt,  1»7,  f  A  \Tt,  2 
AmSR  687. 

In  State  v.  Franklin  County,  84 
Kan.  404,  406,  114  P  247.  the  court 
said:  "That  the  act  is  permissive 
only  appears  from  the  ordinary  mean- 
ing of  the  words  'authorized'  and  'to 
authorise,'  used  in  the  statute  and 
in  the  title.  The  primary  meaning 
of  the  word  *authorlse'  Is  to  empow- 
er, to  give  a  right  to  act  It  U  true 
that,  as  often  used  In  statutes,  it 
may  imply  a  command.  It  has  been 
held  that  when  a  power  is  conferred 
by  statute  upon  a  municipal  corpora- 
tion, for  the  public  good,  the  exercise 
of  the  power  Is  mandatory,  power 
and  authority  In  such  a  ease  being 
held  equivalent  to  duty  and  obliga- 
tion. (Magaha  v.  Hagerstown,  96 
Md.  62,  72.  Si  A  8S2,  93  AmSR  817; 
State  V.  Henry,  87  Miss.  125,  144,  40 
S  152.  K  LRANS  840,)  But  It  has 
been  held  that  this  construction  "has 
prevailed  only  In  cases  where  the 
statute  under  consideration  when 
taken  as  a  whole,  and  viewed  In  the 
light  of  surrounding  circumstances, 
Indicated  a  purpose  on  the  part  of  the 
legislature  to  enact  a  law  mandatory 
In  its  character.'  <Peo.  v.  Syracuse, 
59  Hun  888.  261,  13  NTS  890  [aff  128 
N.  T.  682  mem,  29  NB  146  mem].)" 

In  Whitley  v.  State,  134  Oa,  768, 
772.  68  SB  716,  the  court  said:  "Un- 
doubtedly permissive  words,  such  as 
'authorise,'  or  "may,*  are  sometimes 
construed  as  mandatory  In  effect, 
though  permissive  In  form,  as  for  In- 
stance where  a  statute  provides  for 
the  doing  of  some  act  which  Is  re- 
quired by  Justice,  or  public  duty. 
But  where  the  language  employed,  to- 
gether with  Its  context,  shows  that 
the  constitutional  'or  statutory  provi- 
sion under  consideration  conferred 
or  recognised  a  dlscretlonarv  power, 
a  mandatory  construction  will  not  be 
given  to  it." 

10.  Bellamy  v.  Conway,  etc.,  R. 
Co.,  86  S.  C.  450,  454.  67  SB  646 
(holding  that  a  corporation  and  Its 
servants,  while  using  a  railroad  com- 
pany's track  under  an  agreement  au- 
thorizing such  use  for  certain  hours 
of  the  day,  subject  to  the  control  of 
the  railroad  company's  train  orders, 
are  the  "authorised  agents'  of  the 


railroad  company,  within  the  mean- 
ing of  a  statute  making  a  railroad 
corporation  responsible  In  damages 
to  any  person  whose  property  may  be 
injured  by  Are  communicated  by  Its 
engines  or  originating  on  Ita  right  of 
way  in  consequence  of  the  acts  of 
any  of  its  authorised  agents  or  em- 
ployees). 

11.  Patterson  v.  U.  S..  203  Fed. 
208.  210,  120  CCA  650;  IB  Op.  Attv.- 
(3en.  235,  289:  Titus  v.  Sherwood,  fl 
Kan.  87(1.  872,  106  P  1070;  Com.  v. 
Dana,  2  HetC  <HasB.>  829,  238;  Bank- 
ing Comr.  v.  Chelsea  Sav.  Bank.  161 
Hreb.  691.  «91,  116  NW  424;  Penroee 
V.  Ventnor  City,  80  N.  J.  L.  647.  649, 
7T  A  1061;  Terr.  v.  Allen,  IS  Okl 
417,  418.  82  P  674;  Terr.  v.  Woodring. 
16  Okl.  208,  206,  82  P  572.  1  LRAIffl 
848,  6  AnnC^s  950;  Terr.  v.  ReynoldiL 
15  Okl.  186,  186,  82  P  674;  Morton  v. 
Comptroller  Oen.,  4  S.  C.  486.  47T; 
Reg.  V.  Skelton,  4  (^nOCas  467,  482, 
18  CanLTOccNotes  206. 

10.  Stemple  v.  Bruin.  67  Fla,  171, 
179,  49  8  161  (Where  the  court  said: 
"There  is  a  wide  distinction  between 
the  authorised  capitkl  stock  of  a 
corporation  and  its  actual  capital 
stock.  Its  authorized  capital  may 
never  beoome  actual  capital  In  conse- 
quence of  never  receiving  any  con- 
tributors. Its  actual  capital  slo^  Is 
the  amount  of  Its  authorised  capital 
that  has  been  bona  fide  subscribed 
for  and  paid  In"). 

15.  Rex  V.  Lewis,  6  Ont.  L.  lit, 
140,  23  CanLtCK^Notes  267  (constn- 
Ing  Cr.  Code  IS  209,  810.  relaUng  to 
"necessaries"  to  be  supplied  elck  per- 
sons, etc.,  by  those  having  such  per- 
sons in  charge). 

1^  Campbell  v.  Fayette  Co..  127 
Pa.  86.  88,  17  A  882  (holdlns  that  the 
word  Authorised,"  In  a  statute  pro- 
viding- that  the  parties  to  a  ctvll  suit 
may  submit  It  to  any  lawyer  author- 
ised to  practice  In  the  superior  court 
Whenever  such  case  could  be  sub- 
mitted to  the  court  for  trial,  means  a 
person  who  has  been  admitted  to 
practice  in  such  court). 

16.  Cromartle  v.  Weaver.  1S7  Oa. 
462,  463,  73  SB  504. 

le.  Schlarb  V.  Castalng,  60  Wadt 
331.  337.  97  P  289. 

17.  Hurley  v.  South  Thoma^on, 
106  Me.  301,  806,  74  A  734. 

10.   Century  D. 

[a]  Oederally  speaWng.  wKthav' 
■hip  tanpliee  that  there  has  been  pot 
Into  the  production  something  meri- 
torious from  the  author's  own  mind. 
But  the  product  embodies  the  thonglit 
of  the  author  as  well  as  the  thoughts 
of  others,  and  would  not  have  found 
existence  In  the  form  presMited  bat 
for  the  distinctive  Individuality  of 
mind  from  which  it  sprang.  NanensI 
Tel.  News  Co.  v.  Western  Union  T«L 
Co.,  119  Fed.  294.  297.  56  CCA  191. 
60  LRA  805. 

U.  Macmfllan  v.  Dent.  [lOOC]  1 
C7h.  101,  8  AnnCas  lllS  fapp  din 
tl907]  1  Ch.  107,  S  BRC  «4f]. 

•0.  Bscrlche  Diccionarlo.  See 
Judgments  [23  Cyc  623]. 

[a]  In  the  plana  the  term  is  used 
In  the  sense  of  record  or  the  oon- 
blned  papers  which  compose  It.  Bs- 
crlche Dicdonario.  Hence  the  phiaae 
"case  of  the  autoe." 

81.    Bscriche  DIeclonarfo. 

00.    Cleveland  Target  Co.  t. 


For  Iftter  eaaeg,  dsvelopawBta  and  ehaaffei  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 
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AUTOMATIC— AUTOPSY 


[6  C.  J.]  867 


of  haman  agency  or  volition,  which  results  in  the 
saving  of  labor  and  increases  certainty  and  uni- 
fomuty  of  operation;"  having  an  inherent  power  of 
action  or  motion;  self-acting  or  self -regulating;  not 
Tolontary ;  not  depending  on  the  will ;  mechanieal.*^ 

AUTOBIATIOAIiLT.  Acting  without  the  contin- 
ued api^leation  of  hoinan  .i^n^  or  volition,  that  is, 
as  opposed  to  acting  rtttionally  or  volitionally;** 
self-aeting." 

ADTOHOBILB.'^  The  general  name  which  has 
been  adopted  by  popular  i^roval  for  all  forma  of 
self-propelling  vehicles  for  use  on  highways  and 
streeta  for  general  freight  and  passenger  service;'^ 
a  wheeled  vehicle  propelled  by  gasoline,  steam,  or 
eleetriei^,  and  nsed  for  the  transportation  of  per- 
sona and  menthandiae;''  a  vehicle  in  common  use 
for  transporting  both  pers(ms  and  merchandise  on 
pnblic  ways;'"  an  ordinary  vehicle  of  pleasure  and 
business;'^  a  carriage."    In  the  plnral,  all  motor 


traction  vehicles  capable  of  being  propelled  on  ordi- 
nary roads;*"  wheeled  vehicles  used  for  the  convey- 
ance of  persons.'* 

AtrrOHOBZLE  INSUBANCE.''  Water  and  land 
are  ''objects"  within  a  jraliey  insuring  against  loss 
.  from  injury  from  collision  of  an  automobile  with  an 
object  or  objects."  A  provision  in  a  policy  that 
damages  to  an  automobile  from  colliuon  due  to  up- 
sets shall  be  excluded  does  not  defeat  recovery  where 
an  automobile  ran  off  a  highway  bridge  and  landed 
at  the  bottom  of  the  stream  upside  down,  the  upset 
being  rather  the  result  of  the  collision  than  the  re- 
verse.'^ "Collision,^'  within  the  meaning  of  a  pol- 
icy, means  the  act  o£  collidiz^,  and  imports  striking 
together,  violent  contact;  both  bodies  need  not  be  in 
motion." 

AUTOPSY."  An  examination  of  a  dead  body  by 
dissection  ;*"  the  examination  of  a  dead  body  by  dis- 


plre  Target  Co.,  97  Fefl.  ii,  74:  Tripp 
aiant  Leveler  Co.  v.  RogerB,  61  Fed. 
Z8».  290  (where  it  was  said  that  thla 
iB  the  Sense  In  which  the  terra  is 
nsed  in  the  mechanic  arts  and  in  the 
Patent  Law,  and  does  not  include  all 
contrivances,  such  as  a  wheelbarrow, 
which  are  operative  for  the  purposes 
designed  under  any  applied  force, 
whether  muscular  or  otherwise). 

[a]  Mtouatlo  taa  Is  one  which 
is  operative  without  the  annual  ap- 
proval ot  the  voter.  Woolloy  v.  Hen- 
drlckBon.  73  N.  J.  L.  14.  17,  <S  A 
278. 

33.  Tripp  aiant  Leveler  Co.  v, 
Rogers,  61  Fed.  289,  290.  To  same 
efXect  State  v.  Louisville,  etc.,  R.  Co., 
177  Ind.  558,  661,  96  KB  340.  AnnCas 
191 4D  1284. 

84.  Webster  D.  [quot  Betes  v.  Ed- 
gar Zinc  Co.,  91  Kan.  138,  141,  136 
P  9101. 

[a]  Awtomatle  ooii»lm  which  will 
both  couple  and  can  be  uncoupled 
without  the  necessity  of  men  going 
between  the  cars  are  what  are  meant 
by  the  provlaion  of  the  act  of  March 
S,  1TO8  (27  U.  8.  St.  at  L.  681  c  196  S 
2),  prohibiting  common  carriers  from 
using  any  car  In  moving  interstate 
commerce  not  equipped  with  "cou- 
plers coupling  automatically  by  Im- 
pact, and  which  can  be  uncoupled 
without  the  necessity  of  men  going 
between  the  ends  of  the  cars."  John- 
son V.  Southern  Pec.  Co.,  196  U,  S.  1, 
13,  26  set  158,  49  L.  ed.  863. 

[b]  Aatomaiaa  sampUnr  of  ore  as 
distinguished  from  hand  sampling 
of  the  same  see  Le  Rol  Co.  v.  North- 
port  Smelting,  etc..  Co.,  10  B.  C.  188, 
147. 

as.  state  V.  Louisville,  etc.,  R.  Co., 
177  Ind.  S63,  661,  96  NE  340,  AnnCas 
191 4I>  1284.  To  same  effect  Cleveland 
Target  Co.  v.  Empire  Target  Co.,  97 
Fed.  44,  73. 

[a]  The  word  oaasot  be  properlT 
impUed  to  describe  a  method  of 
tnrowlng  out  the  hooks  of  a  car 
coupler  oy  means  of  a  rod  connect- 
iBK  therewith  and  running  to  the  side 
of  the  car  and  there  turned  by  the 
flLppllcatlon  of  physical  force  by  a 
brakeman.  Oould  Coupler  Co,  v.  Tro- 
lan  Car  Coupler  Co.,  74  Fad.  794,  798, 
£1  CCA  97. 

[bi   "Astomatlosair  aotaatea."— 

In  Cleveland,  etc.,  Co.  v.  Empire,  etc., 
Co.,  97  Fed.  44,  73,  the  court  said: 
"The  defendant  contends  that  the 
-target  holder  tn  Its  device  is  not 
'sutomatically  actuated'  to  permit  the 
escape  of  the  target,  and,  further, 
that  Its  device,  while  Including  Urget 
holding  mechanism,  does  not  embrace 
t;arget  "releasing*  mechanism.  It  Is 
unnecessary,  even  were  It  practl- 
c*b1e,  to  undertake  an  exact  deflni- 
tilon  of  the  phrase  'automatically  ac- 
t:uated'  as  applicable  to  mechanical 
^■evlces.     In  common  parlance  the 


terms  'automatic'  and  'automatically 
actuated'  mean  self-acting." 

86.  American  Roll  Gold  Leaf  Co. 
V.  W.  H.  Coe  Mfg.  Co.,  212  Fed.  720, 
724,  129  CCA  830  [rev  199  Fed.  436, 
438];  Sstea  v.  Edgar  Zinc  Co.,  91 
Kan.  138.  141.  136  P  910. 

ST.  AntomobUs: 
Oenerally    see   JUotor    Vehicles  [28 

Cyc  21]. 

As  subject  to  toll  aee  Toll  Roads  [38 

Cyc  396]. 

88.  New  Int  Ehicyo.  jTquot  Kella- 
her  V.  Portland,  57  Or.  676,  684,  110  P 
492,  112  P  1076]. 

[a]  "Avto  tntok"  included.  Kella- 
her  V.  Portland,  57  Or.  576,  683,  110 
P  492,  112  P  1076. 

[b]  •Tazleab"  oroiwuilr  isoladsd. 
— Wler  V.  American  Locomotive  Co., 
216  Mass.  303,  306,  102  NE  481. 

[c]  Traction  engln*. — A  statute 
requiring  the  licensing  of  operators 
of  "automobiles"  and  motor  cycles, 
and  defining  them  as  all  vehicles  pro- 
pelled by  other  than  mascular  power, 
except  railroad  and  railway  cars  and 
motor  vehicles  running  only  upon 
rails  or  tracks,  and  road  rollers,  In- 
cludes a  road  locomotive  or  traction 
engine  used  to  draw  cars.  Emerson 
Troy  Granite  Co.  v.  Pearson,  74  N. 
H.  22,  23,  64  A  582. 

39.  Carter  v.  SUte.  12  Ga.  A  430, 
436,  78  SE  205. 

30.  Baker  v.  Fall  River,  187  Mass. 
58,  56,  72  NE  836;  Diocese  of  Trenton 
v.  Toman,  74  N.  J.  Eq,  702,  712,  70  A 
606.  ^        ,  , 

31.  Cunningham  v.  Castle,  127 
App.  Div.  580,  586,  111  NYS  1057. 

30.  Baker  v.  Fall  River,  187  Mass. 
53,  56,  72  NE  836;  Diocese  of  Trenton 
V.  Toman,  74  N.  J,  Eq.  702.  712,  70  A 
606.  But  compare  Automobile,  etc., 
Co.  v.  Hinds.  28  Ont.  L.  585  (constru- 
ing the  Innkeepers'  Act  1  Geo.  V  c 
40  g  8).  See  Carriage  [6  Cyc 
861]. 

[a]    "Oarrlaca"  nnumnwiM^Ba- 

ker  v.  Fall  lUver,  187  Mass.  fiS,  66, 
72  NE  336:  Com,  v.  Hawkins,  14  Pa! 
Diet.  592,  693. 

33.  English  L.  D.  [quot  Diocese  of 
Trenton  v.  Toman,  74  N.  J.  Bq.  702, 
712,  70  A  606]. 

34k  Diocese  of  Trenton  v.  Toman: 
74  N.  J.  Eq.  702,  718,  70  A  606;  Com. 
V.  Hawkins,  14  Pa.  Dist.  592,  694.- 

35.  See  also  Accident  Insurance,  1 
C.  J.  p  397;  Burglary  and  Theft  In- 
surance [38  Cyc  274];  Fire  Tnstir- 
ance  [19  Cyc  565];  Liability  Insur- 
ance [IS  Cyc  1035].  And  see  gen- 
erally Insurance  [22  Cyc  1380]. 

30.  Harris  v.  American  Casualty 
Co.,  83  N.  J.  L.  641,  644,  86  A  194, 
44  LRANS  70,  AnnCa8l914B  846. 

37.  Harris  v.  American  Casualty 
Co.,  83  N.  J.  L.  641,  644,  85  A  194.  44 
LRANS  70,  AnnCasl914B  846. 

38.  Harris  v.  American  Casualty 
Co.,  88  N.  J.  L.  641,  644,  86  A  194,  44 


LRANS  70,  AnnCasl914B  84<  and 
note. 

38.  Amtnart 

Admissiblltiy  in  evidence  of  facta 
developed  at  aee  Accident  Insur- 
ance §  304. 

Liability  for  Illegal  see  Dead  Bodies 
[13  Cyc  281]. 

Report  of.  In  lieu  of  physician's  cer- 
tlflcate  see  Accident  Insurance  8 
189. 

To  determine  cause  of  death: 

Generally  see  Coroners  [9  Cyc  9881. 

In  case  of  homicide  see  Homicide 
[21  Cyc  947]. 

D*«d  bodies  reserally  see  Dead 
Bodies  [13  Cyc  266]. 

40.  Suddutb  v.  Travelers'  Ins.  Co.. 
106  Fed.  822,  823. 

fa]  "Exainlnatloa''  dlatliigiiislied, 
n  Sudduth  v.  Travelers'  fns.  Co., 
106  Fed.  822,  823,  the  court  said: 
"The  court  does  not  think  tiiat  any 
ordinary  person,  in  agreeing  to  the 
stipulation  for  an  examination  of  the 
insured  before  or  after  death,  would 
suppose  he  was  agreeing  to  what 
would  have  been  much  more  clearly 
expressed  by  the  word  "autopsy'  or 
by  the  word  MIsaect.'  I  do  not  think 
that  one  would  ordinarily  suppose 
that  the  word  'examine,'  as  applied  to 
the  human  body,  either  living  or 
dead,  would,  ex  vl  termini.  Include, 
or  by  an  Insured,  at  least,  would  be 
supposed  to  include,  the  idea  of  cut- 
ting It  up.  The  word  'examine'  may 
not  definitely  express  the  same  idea 
to  every  person  who  sees  It  or  who 
uses  It,  but  It  Is  quite  clear  to  me 
that  It  does  not.  In  the  clause  of  the 
contract  we  are  considering.  Include 
the  idea  either  of  an  'autopsy'  or  of 
a  'dissection,'  If  there  Is  any  essen- 
tial difference  between  those  two 
words  in  this  connection.  'Autopsy* 
Is  defined  to  be  an  examination  of  a 
dead  body  by  dissection.  'Dissec- 
tion' is  the  cutting  apart  of  a  dead 
body,  or  the  cutting  of  it  Into  plecea. 
Can  It  reasonably  be  supposed  that 
It  was  in  the  contemplation  of  both 
of  the  parties  to  these  contracts  at 
the  time  they  were  made  that  the 
meaning  of  the  word  'examine'  in  Its 
context  was  to  be  so  expanded  as  to 
Include  either  the  Idea  of  an  autopsy 
or  the  Idea  of  a  dissection?  While 
an  autopsy,  speaking  generally,  al- 
ways Includes  an  examination,  can  It 
be  said  that  an  examination  always 
Includes  an  autopsy;  or  can  It  be 
fairly  held  that  the  simple  word  'ex- 
amine,' as  used  tn  the  policies  sued 
on,  would  be  accurately  defined  In  the 
same  words  as  those  used  to  define 
either  "autopsy'  or  'dissection,'  when 
endeavoring  to  arrive  at  the  mutual 
agreement  of  the  parties  at  the  time 
they  were  contracting?  It  seems  to 
me  not;  particularly  when  construing 
policies  for  Insurance  against  death 
from  external  causes  only,  and  which 
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AVTOPSY—AUrOU 


section  to  ascertain  tlie  cause  of  death.** 
AUTOPTIO   FBOFERENOE.    A  eoined  term 

meaning  ' '  real  evidence. ' ' 

AUTOB.*  [$  Ij  A.  In  GoiiaraL  In  Spanish  law 
one  who  has  composed  a  literary  work;*^  a  grantor 
or  source  of  title.** 

2]  B.  In  Spanish  Orimiiutl  Law — 1.  In  Gen- 
end,  in  Spanish  criminal  law  the  principal  or  au- 
thor in  the  commission  of  a  crime.*^  The  following 
are  considered  autores:  (1)  Those  who  take  a  di- 
rect part  in  the  commission  of  the  act;  (2)  those  who 
directly  force  or  induce  others  to  commit  it;  (3) 
those  who  cooperate  in  the  commission  of  the  act 
by  another  act  without  which  it  would  not  have  been 
accomplished.*' 


3]  2.  OlASsee.  Dirwt  participuits.  Those  an 

autores  who  take  direct  part  in  the  commission  of 
the  crime,  although  their  acts  are  not  necessarily  the 
same.**  Thus,  where  several  act  in  concert,  al- 
though individually,  each  will  be  held  as  autor  of 
the  most  serioiis  injury,  although  but  one  aetoally 
caused  it,*"  and  it  may  not  even  be  known  which 
one.^°  But  a  different  rule  applies  to  an  assailant 
who  acts  alone,  independently  of  the  others,  and 
without  a  previous  agreement."^  And  the  mere  pres- 
ence of  a  party  at  the  scene  of  a  crime  will  not  coa- 
stitute  him  an  autor  if  he  took  no  part  in  its  eze- 
cution.'^^  The  participation  need  not  be  a  material 
or  physical  one.''^  Thus,  "one  who  aids  and  abets 
in  the  commission  of  a  crime  by  standing  guard 


ordinarily  would  only  Involve  or  re- 
quire external  Inspection."  See  also 
Wehle  V.  U.  S.  Mutual  Acc.  Assoc.. 
11  Misc.  36,  38,  31  NYS  865  [aff  153 
N.  T.  116.  47  NB  35,  60  AmSR  698]. 

U.  Wehle  v.  U.  S.  Mutual  Acc. 
Assoc.,  11  Misc.  36,  38,  31  NTS  865. 

[a]  A  poBt-mortMtt  •saailiiatloa 
means  an  examination  of  a  body  aft- 
er death  and  does  not  necessarily  Im- 
ply an  autopsy.  "Wehle  v.  U,  S.  Mu- 
tual Acc.  Assoc.,  11  Misc.  36,  38,  31 
NTS  865  [art  153  N.  Y.  116.  47  NE 
35,  60  AmSR  598]. 

43.  Morse  v.  State,  10  Ga.  A.  61, 
62,  72  SE  534  (where  the  court  said: 
"As  to  the  other  objection — that  the 
ianguase  is  abstractly  Incorrect — If 
incorrectness  from  a  legal  stand- 
point is  Intended,  the  objection  may 
be  disposed  of  by  citing  Wigmore  on 
Evidence,  %  1150  et  seq.  If  philo- 
logical incorrectness  is  referred  to, 
the  objection  la  more  tenable;  for, 
while  "autoptic'  Is  a  good  word,  with 
pride  of  ancestry,  though  perhaps 
without  hope  of  posterity,  the  word 
'proference'^ls  a  Rlossological  Illegiti- 
mate, a  neologlcal  love-child,  of 
which  a  great  law  writer  confesses 
himself  to  be  the  father  (see  Wig- 
more  on  Evidence,  B  1150.  note  1). 
Despite  all  this,  we  cannot  brand  the 
statement  as  reversible  error.  This 
court  is  rather  liberal  in  allowing 
the  Judges  on  the  trial  bench  the 
privilege  of  big  words.  Cf.  Georgia, 
etc.,  R.  Co.  V.  Sasaer,  4  Ga.  A.  276.  61 
SE  505.  wherein  we  refused  to  reverse 
the  Judgment  because  a  Judge  of  a 
city  court  used  the  word  'obvious'  in 
his  charge  to  the  Jury").  See  Evi- 
dence [17  Cyc  290]. 

43.  See  Escriche  Dlcclonario;  Pro- 
prledad  Intelectual.  See  generally 
Copyright  [9  Cyc  889];  Literary 
Property  [25  Cyc  1488]. 

44.  Escriche  Dlcclonario.  See 
Causante. 

45.  Ob.  O*  elTU  side  of  the  Span- 
ish law  see  supra  text  and  notes  43, 

48.  Escriche  Dlcclonario.  See 
generally  Criminal  Law  [12  Cyc  1831. 

47.  Spain. — Pen.  Code  art  13. 
This  article  is  Infringed  only  when 
the  facts  found  constitute  no  crime, 
or  the  party  convicted  was  not  Its 
autor.  Sentence  Supr,  Trib.  Jan.  27, 
1875,  12  Jur.  Cr.  69. 

Philippine. — Pen.  Code  art  13;  U.  S. 
V.  Rubeta,  1  Philippine  331,  332,  1 
Off.  Gaz.  710  (425). 

Belgium. — Pen.  Code  art  69. 

Brasil. — Pen.  Code  art  4. 

Italy.— Pen.  Code  art  102  (1  2  3). 

Portugal. — Pen.  Code  art  25. 

Prussia. — Pen.  Code  art  34  (1,  2). 

40.  Spain. — Sentence  Supr.  Trib. 
Oct.  19,  1876.  15  Jur.  Cr.  365;  Sen- 
tence Supr.  Trib.  April  22.  1S78.  18 
Jur.  Cr.  387;  Sentence  Supr.  Trib. 
Oct.  11,  1883,  29  Jur.  Cr.  340;  Sen- 


tence Supr.  Trib.  Febr.  •,  18SS.  %A 

Jur.  Cr.  216. 

Philippine. — U.  S.  V.  Ramos.  18 
Philippine  518,  524,  9  Off.  Gas.  860; 
U  S.  V.  De  la  Crus.  17  Philippine  627, 
630,  9  Off.  Gas.  244;  U.  S.  v.  Ray- 
mundo,  14  Philippine  416,  484,  7  Off. 
Gas.  1812;  U.  S.  v.  Suplla,  13  Philip- 
pine 671.  676.  7  Off.  Gas.  1433;  U.  8. 
V.  Bstabillo.  11  Philippine  160,  151 
("It  appears  from  the  testimony  that 
each  of  the  robbers  dealt  only  with 
his  particular  victim,  so  that  this  ac- 
cused did  not  assault  either  of  the 
men  who  died.  Nevertheless,  the 
murders  having  been  in  furtherance 
of  the  common  plan,  in  which  he  par- 
ticipated, he  Is  responsible  for  them. 
4U.  S.  V.  Santos.  4  Philippine  189, 
193.>").  See  also  U.  S.  v.  Velasco,  1 
Philippine  346.  348. 

40.  Spain. — Sentence  Supr.  Trib. 
Nov.  26.  1875,  13  Jur.  Cr.  360;  Sen- 
tence Supr.  Trib.  Febr.  9,  1885^  34 
Jur.  Cr.  216;  Sentence  Supr.  Trib. 
May  12,  1886,  36  Jur.  Cr.  772:  Sen- 
tence Supr,  Trib.  Nov.  3,  1867, -39  Jur. 
Cr.  609.  In  Its  sentence  of  April  16, 
1877,  16  Jur.  Cr.  418.  the  supreme 
tribunal  held  liable  for  leslones, 
wounds,  all  of  the  victim's  assail- 
ants, although  bat  one  had  actually 
caused  an  open  wound.  So  in  the 
sentence  of  April  30,  1872,  6 
Jur.  Cr.  195,  the  supreme  tribunal 
held  as  autores  of  the  complex  crime 
of  robo  con  homtcldlo.  robbery  with 
homicide,  those  who  had  actually  par- 
ticipated In  the  robbery  only. 

Philippine.— -U,  S.  v.  Ramos,  2 
Philippine  434,  435,  1  orr.  Gax.  9E3 
(665);  U.  S.  V.  Aailo,  4  Philippine 
175,  176.  3  Off.  Gaz.  144  (the  court 
said;  "The  Judge  of  the  CoUrt  of 
First  Instance  was  correct  in  finding 
the  appellant  guilty  of  the  said  kill- 
ing as  principal!  although  the  evi- 
dence does  not  clearly  demonstrate 
that  it  was  he  who  fired  the  shot 
which  wounded  and  killed  the  de- 
ceased. According  to  article '13  of 
the  Penal  Code,  the  principal  Is  not 
only  he  who  materially  commits  the 
crime  but  all  those  who  participate 
directly  In  the  execution  thereof,  and 
It  is  evident  that  the  accused  ts  with- 
in this  case,  since  he  was  a  member 
of  the  band  which  appeared  at  a  late 
hour  of  the  night  at  the  house  of  the 
deceased  for  the  purpose  of  attempt- 
ing the  latter's  life.  This  circum- 
stance Is  necessarily  presumptive  of 
a  previous  understanding  between 
him  and  the  othet's  who  formed  the 
band,  whereby  he  voluntarily  lent 
his  assistance  of  thought  and  action 
for  the  realisation  of  that  criminal 
object,  increasing,  at  least  wllh  his 
personal  cooperation.  In  an  effective 
manner,  the  offensive  strehgth  of  said 
band"). 

60l  Sentence  Supr.  Trib.  April  27, 
1876,  14  Jut.  Cr.  SS4;  Sentence  Supr. 


Trib.  Oct.  29,  1878,  19  Jur.  Cr.  J49; 
Sentence  Supr,  Trib.  April  10,  1881. 
24  Jur.  Cr.  397  (where  firearms  were 
discharged  et  another  by  two  slmnl- 
taneoualy.  although  but  one  wound 
resulted  and  it  was  not  known  whose 
weapon  caused  It,  and  both  w«re  re- 
garded as  autores  for  having  taken  a 
direct  part  In  the  execution  of  the 
act);  Sentence  Supr.  Trib.  Sept  29, 
1883,  29  Jur.  Cr.  273  (where  fear 
men,  who  stoned  a  group,  were  held 
to  be  principals  in  causing  the  one 
fatality  that  resulted) ;  Sentence 
Supr.  Trib.  Oct.  11,  1883.  29  Jur.  O. 
342  (where  an  attack  was  made  by 
two,  causing  several  wounds  and.  al- 
though but  one  proved  fatal,  both 
assailants  were  declared  autores): 
Sentence  Supr.  Trib,  Febr.  22,  1887, 
38  Jur.  Cr.  299. 

61.  Spain.— Sentence  Supr.  Trib. 
April  9,  1878.  18  Jur,  Cr.  346;  Sen- 
tence Supr.  Trib.  Oct.  14,  1887.  J) 
Jur.  Cr.  490;  Sentence  Supr.  Trib. 
May  23,  1888.  40  Jur.  Cr.  9O0;  Sen- 
tence Supr.  Trib.  Oct.  8.  1889.  43  Jur. 
Cr.  343;  Sentence  Supi*.  Trib.  Fdir. 
19.  1896.  56  Jur.  Cr,  249;  SentoMa 
Supr.  Trib.  March  6.  1896.  M  Jur.  Cr. 
S27:  Sentence  Supr.  Trib:  July  4,  1897, 
69  Jur.  Cr.  22.  Compare  Sentence  Supr. 
Trib.  Oct.  IS,  1881,  26  Jur.  Cr.  194. 

Philippine. — U.  S.  V.  MageoBiot.  13 
Philippine  386,  390.  7  OffT  Gaa.  711 
(where  the  court  remarked  ttutt  "It  ts 
uniformly  laid  down  that.  In  the  ab- 
sence of  a  previous  p^n  or  agree- 
ment between  the  culprUs;> -the  crim- 
inal liability  resulting  tfxtm  different 
acts  committed  agalnsK  one  and  the 
same  person  la  indlvttuai-^  aind  not 
collective,  each  one  of  1%#  «ulprlts 
being  responsible  only  ypf -those  acta 
committed  by  himself^).  -  'JW  also  C 
S.  V.  Macuti,  26  PhiHppifte"  170,  17T. 
11-  Off.  Gas.  2250;  U.- S.  v.  La^n. 
(unreported)  R.  G.  New  8148;  U.  S. 
Reyes.  14  Philippine  '27,  29,  7  OS. 
Gas.  1359;  U.  S.  v.  Manayao.  4  PliiUp- 
plne  293,  294,  8  Off.  Oaa.  218. 

Sfl.  Spain. — Sentence  'Supr.  Trib. 
June  2.  1874,  11  Jur.  Cr.  13;  Senteact 
Supr.  Trib.  Deo.  7,  1886.  SB  Jur.  O. 
929;  Sentence  Supr.  Febr.  82.  IMi^ 
36  Jur.  Cr.  216  (where  the  aasailaat 
was  accompanied  by  his  brothers  «te 
shared  his  feelings  toward  the  vIctiB 
but  were  not  held  as  principals). 

Philippine.— U.  S.  v.  Macuti.  « 
Philippine  170,  177,  11  Off.  Gaa.  J2S»: 
TT.  8.  v.  Locson.  20  Philippine  5li 
522.  9  Off.  Gas.  2131;  U.  S.  v.  Ci- 
bonce,  11  Philippine  169.  171,  «  Ot 
Gas.  1840;  U.  S.  v.  Guevara.  S  Philip- 
pine 528,  551.  1  Off.  Gaa.  1227  <92S). 
But  see  U  S.  v.  Ballaacan,  4  PhBlp- 
plne  645,  547.  4  Off.  Gaa.  169;  U.  S.  t. 
Santos,  2  Philippine  463.  4SC,  1  OK 
Qa*.  988  (690).  _ 

5&>  Spain. — Sentence  Supr.  Trlk 
Aprn  22,  1878,  IS  Jur.  Cr.  887;  Sea* 
tence  Supr.  Trib.  March  1«,  1881.  14 
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wMle  others  actually  commit  it,  is  guilty  as  a  prin- 
cipal." '*  So  is  one  who,  by  previous  agreement,  re- 
ceives newly  stolen  property;"'  one  who  brings  a 
young  girl  to  his  bouse  and  provides  anotlier  to  com- 
mit an  abortion  upon  her;"'  one  who  subscribes  as 
a  witness  to  a  forged  will,  declaring  that  the  sup- 
posed testator  signed  in  the  presence  of  all;^'  and 
one  who  writes  a  letter  by  which  a  crime  of  estafa  is 
effected."^  Where  findiogs  of  the  trial  court  fail  to 
show  acts  material  or  cooperative  on  the  part  of  the 
aentsed  his  conviction  as  antor  eannot  be  up- 
hdd.'*    Direct  participantB   are  none  the  less 

Jur.  Cr.  244  (where  three  assassins 
met  at  the  house  of  the  victim,  two 
attacking  him  and  the  third  Inter- 
eeptins  a  servant  who  Bou^t  to  aid 
hlB  master,  and  this  third  was  held 
to  be  a  principal).  To  same  effect 
Sentence  Supr.  Trlb.  Aug.  IS,  1887. 
S»  Jnr.  Cr.  329. 

Philippine. — U.  8.  V.  LAStlmosa,  28 
Philippine  — ,  12  Off.  Gas.  1127:  U.  S. 
V.  Balisacan.  4  Philippine  S45,  fi47, 
4  Off.  Oas.  169;  U.  S.  v.  fiantos,  2 
Philippine  463.  4G6.  1  Off.  Gas.  »83 
(«»0>;  U.  S.  V.  Abellnde,  1  Philip- 
pine 568.  1  Off.  Gas.  466;  U.  S.  v.  An- 
cheta,  I  Philippine  16B,  167. 

M.  Spain. — Sentence  Supr.  Trlb. 
May  21,  1874,  10  Jur.  Cr.  621  (a  lead- 
ins  case,  where  one  of  three  robbers 
remained  on  sruard  in  the  patio  of  a 
house  while  the  others  looted,  and  all 
were  declared  principals).  See  also 
Sentence  Supr.  Trlb.  Febr.  27,  1875. 
12  Jur.  Cr.  148;  Sentence  Supr.  Trlb. 
I>ec,  20,  1875,  13  Jur.  Cr.  495;  Sen- 
tence Supr.  Trlb.  May  18.  187S,  14  Jur. 
Cr.  «7i;  Sentence  Supr.  Trib.  Nov. 
26,  1882.  27  Jur.  Cr.  864;  Sentence 
Sttpr.  Trib.  Aug.  18,  1884,  82  Jur. 
Cr.  722;  Sentence  Supr.  Trtb.  Dee.  29, 
18S4,  88  Jur.  Cr.  688;  Sentence  Supr. 
Trlb.  Febr.  S,  1886,  88  Jur.  Cr.  «4; 
Sentence  Supr.  Trlb.  Auff.  18,  1887. 
39  Jur.  Cr.  889  (where  some  of  the 
accused  were  not  at  the  actual  place 
of  the  crime  but  prevented  the  vic- 
tim's servants  golpg  to  his  aid):  Sen- 
tence Supr.  Trlb.  June  19,  1893,  60 
Jur.  Cr.  605.  But  one  who  merely 
accompanied  another,  whose  pur- 
pose was  unknown,  to  a  place  where 
ho  started  an  incendiary  Are,  the  first 
remaining  inactive  In  the  street  and 
then  escaping,  was  held  not  to  be  an 
autor  of  the  incendio,  arson.  Sen- 
tence Supr.  Trlb.  Dec.  7.  1885,  36  Jur. 
Cr,  929. 

Philippine. — U.  S.  v.  Beogilon,  22 
Philippine  127,'  128,  10  Off.  Gaz.  711 
(from  which  the  text  Is  talten);  U,  S. 
V.  Balisacan.  4  Philippine  646.  646, 
4  Off.  Oaz.  169;  U.  8.  v.  Bundal,  3 
Philippine  89,  98,  2  Off.  Gas.  228, 

55.  Spain. — Sentence  Supr.  Trlb. 
May  8.  1876.  14  Jur.  Cr.  699.  Com- 
pare Sentence  Supr.  Trlb.  Dec  29, 
1884,  88  Jur.  Cr.  6S8  (where  one  of 
the  accused  stood  by  with  a  knife 
while  the  other  divested  the  victim  of 
his  belongings) ;  Sentence  Supr.  Trlb. 
Oct.  26,  1887,  39  Jur.  Cr.  668  (where 
several  witnessed  the  rifling  of  the 
contents  of  a  package  and  acc^ted 
Dortlons  of  the  same);  Sentence  Supr. 
Trlb.  April  6.  189B,  64  Jur.  Or.  441, 

56.  Sentence  Supr.  Trlb,  Nov.  9, 
1880.  23  Jur.  Cr.  247. 

«T.  Sentence  Supr.  Trtb.  May  24, 
1879,  20  Jur.  Cr.  488. 

OB.  Sentence  Sapr.  Trlb.  May  26, 
1887.  38  Jur.  Cr.  816. 

B9.  Sentence  Supr.  Trlb.  April  16, 
1886.  36  Jur.  Cr.  628. 

60.  U.  8.  V.  Dinsing,  1  Philippine 
TS8,  789.  1  Off.  Oaz.  432  (143);  U.  S. 
w.  Velaaco,  1  Philippine  346,  348.  1 
Off.  Oaz.  712  (427).  But  see  Sen- 
tence Supr.  Trlb.  June  27,  1891,  46 
Jur.  Cr.  873. 

ex.    See  cases  Infra  this  note. 

[a]  IttuaitoatlOMa,— (1)  "A  woman 
wlio.  living  with  a  man  in  adandalous 
concubinage  In   the  preaanca  oC  a 


autores  because  they  acted  under  the  direction  of 

anotlifr.'''" 

Those  who  force  or  induce  others.  Where  the  in- 
ducement offered  by  the  accused  is  of  such  a  na- 
ture and  made  in  such  a  way  that  it  becomes  the 
determining  cause  of  the  crime,  and  such  induce- 
ment was  offered  with  the  intention  of  producing 
that  result,  then  the  accused  is  guilty.*^  But  a 
merely  thoughtless  or  imprudent  suggestion,  or  even 
advice  given  without  any  red  intention  or  expec- 
tation that  it  be  followed,  will  not  constitute  such 
inducement  as  will  charge  the  author  with  criminal 


daughter  who  continually  manifested 
her  disgust  and  repugnance  for  such 
conduct.  concaved  against  the 
daughter  the  most  profound  hatred 
and  conceived  the  purpose  of  killing 
her  by  most  Insidious  methods,  ob- 
taining for  that  purpose  poison  and 
various  deadly  weapons,  and  contriv- 
ing that  she  and  her  family  and  all 
of  the  tenants  in  the  house  should 
go  to  the  theater  on  an  evening  dur- 
ing which  the  daughter  was  sick  and 
obliged  to  remain  at  home.  In  order 
that  her  lover  might  be  entirely  un- 
disturbed In  killing  the  daughter  and 
that  he  might  not  be  surprised  in  the 
act  Is  the  autor  and  principal  of  the 
crime,  the  same  aa  her  lover  who  ac- 
tually committed  the  deed."  Sen- 
tence Supr.  Trlb.  Jan,  22,  1873,  8  Jur. 
Cr.  899.  (2)  One  who  bribes  another 
to  alter  a  baptismal  certificate  Is  an 
autor  by  Inducement  of  the  crime  of 
falsification  of  a  public  document. 
Sentence  Supr.  Trlb.  Oct.  14,  1875,  13 
Jur.  Cr.  207.  (8)  So  Is  one  who  sub- 
orns perjured  testimony  In  sUpport 
of  a  forged  will.  Sentence  Supr. 
Trlb.  June  IS,  1887,  39  Jur.  Cr.  85. 
Compare  Sentence  Supr.  Trlb.  April 
2,  1895,  64  Jur.  Cr.  416.  (4)  "One 
who  took  advantage  of  Ms  position 
as  an  inspector  for  the  maintenance 
of  public  peace  and  proposed  to  a 
private  citizen  the  perpetration  of  a 
robbery,  with  the  threat  that  unless 
he  did  commit  the  robbery  he  would 
be  arrested  as  an  escaped  prisoner, 
at  the  same  time  offering  to  with- 
draw the  officers  from  the  vicinity  of 
the  place  to  be  robbed,  and  who  after 
the  robbery  received  a  part  of  the 
booty,  was  held  guilty  of  the  crime 
as  principal,  although  he  did  not 
take  perspnal  part  therein."  Sen- 
tence Supr.  Trib.  July  6,  1881,  26  Jur. 
Cr.  28,  (6)  "It  appeared  that  A,  who 
was  living  with  B  and  C  (a  married 
couple  In  the  town  of  X).  gave  birth 
to  a  child  on  the  morning  of  the 
28th  of  March,  the  offspring  of  her 
Illicit  relations  with  D.  It  had  been 
prevloualy  agreed  upon  by  the  first 
three  named  to  deliver  the  child  to  D 
as  soon  as  it  was  born,  with  Instruc- 
tions to  deposit  It  in  some  frequented 
place  80  that  It  might  be  found  and 
taken  up;  but  B  cnanged  his  mind 
and  banded  the  child  over  to  the 
father,  telling  him.  'Here  Is  your 
child,  do  with  It  whatever  you  please: 
throw  It  Into  the  sea  If  you  choose  to,' 
which  the  latter  actually  did,  B  was 
held  as  principal."  Sentence  Supr. 
Trlb.  June  24,  1879,  20  Jur.  Cr,  680. 
(6)  Where  an  alcalde  of  a  barrio,  ac- 
companied by  a  number  of  peace  offi- 
cers, ordered  them  to  stop  certain 
music  that  was  being  played  In  the 
public  street,  and  after  the  order  had 
been  obeyed  and  the  music  stopped 
one  of  the  persons  expressed  hie  re- 
sentment against  the  act,  whereupon 
the  alcalde  ordered  the  peace  officers 
to  attack  the  man,  which  they  did,  In- 
fUctlng  upon  him  various  wounds,  he 
was  held  guilty  of  the  crime  of  le- 
slones  graves  by  Inducement.  Sen- 
tence Supr.  Trlb.  April  12,  1882,  26 
Jar,  Cr,  289.  (7)  "A  father  who  from 
the  balcony  of  hia  house  cried  out 
In  a  loud  voice  to  his  sons,  who  were 
fighting  with  others,  to  kill  those 


with  whom  they  were  lighting  before 
they  were  killed  themselves,  because 
they  might  aa  well  go  to  Jail  for  a 
big  thing  as  a  little,  waa  held  guilty 
of  the  crime  of  leslones  graves  by  , 
Inducement  by  reason  of  the  injuries 
Infilcted  under  such  orders."  Sen- 
tence Supr.  Trib.  June  21,  1882,  86 
Jur.  Cr.  527.  But  see  Sentence  Supr. 
Trlb.  Dec,  22,  1883,  80  Jur.  Cr.  431. 
(8)  "It  appearing  and  It  being  a  fact 
proved  that  the  secretary  of  theayun- 
tamfento  of  Jalom,  Miguel  Antonio 
Dura,  Induced  the  members  of  the 
council  to  commit  the  act  stated  (to 
form  new  lists  of  compromisarlos 
five  days  prior  to  the  election  of  sen- 
ators), his  participation  as  principal 
In  the  commission  of  the  act  is  well 
established  according  to  the  provi- 
sions of  paragraph  2,  article  13,  of 
the  Penal  Code,  because  such  Induce- 
ment coming  from  a  person  of  such 
influence  as  the  secretary  of  the  ayun- 
tam lento  in  a  small  village  must 
be  considered  aufl^clently  dominant 
to  turn  the  mind  of  those  -  Induced." 
Sentence  Supr.  Trlb.  Nov.  11,  1884, 
33  Jur.  Cr.  865,  369.  (9>  "A  woman 
who  was  at  enmity  with  an  uncle  for 
having  refused  to  renounce  In  her 
favor  a  donation  which  a  relative  had 
given  to  him,  who  made  frequent 
threats  to  kill  the  uncle  and  who 
flnally  offered  a  third  person  a  cer- 
tain sum  of  money  together  with  the 
land  Involved  in  the  donation  If  he 
would  kill  the  uncle,  and  who  told 
her  son  that.  If  they  were  unable  to 
get  anybody  else  to  kill  the  uncle,  he 
must  do  it  himself  as  he  would  thus 
inherit  16.000  pesetas  with  which 
they  could  flee  abroad,  and  In  case  he 
refused  to  do  It  he  must  leave  the 
house  because  he  was  a  coward,  was 
held  guilty  aa  principal  of  the  crime 
of  murder  committed  by  the  son  un- 
der such  Inducement.  'It  being  con- 
sidered,' said  the  court,  'that  the  sug- 
gestions with  which  the  mother 
moved  the  mind  of  her  son  to  kill  the 
uncle  had  the  force  of  a  real  Induce- 
ment and  Inclined  and  decided  the 
will  of  the  son  by  means  of  the  rela- 
tions which  she  bore  to  him  as  well 
as  the  reward  which  she  held  up  be- 
fore him.' "  Sentence  Supr.  Trlb. 
Dec.  28,  1886,  37  Jur.  Cr.  846.  <10> 
"In  view  of  the  fact  that  the  induce- 
ment exercised  by  Juan  Santlso  with 
regard  to  the  boy,  Roman  Carballo^ 
to  steal  the  Jewels  la  question  from 
his  grandmother's  house,  showed  such 
a  direct  and  Inducing  cause  of  the 
criminal  act  that  without  such  In- 
ducement the  crime  would  not  have 
been  committed,  the  former's  convic- 
tion was  affirmed."  Sentence  Supr. 
Trib.  Jan.  26,  1888,  40  Jur.  Cr.  169. 
(11)  It  being  proved  that  the  inducer, 
knowing  that  the  oil  which  was 
brought  to  her  for  sale  was  stolen  by 
the  persons  who  were  seeking  to  sell 
it  to  her,  advised  them  thereupon  to 
continue  stealing  oil  and  furnished 
them  vessels  in  which  to  carry  It  and 
contributed  on  five  different  occasions 
to  the  realization  of  the  larcenies.  It 
appearing  that  the  physical  autors  of 
the  crime  were  boys  under  fifteen 
years  of  age  and  that  they  acted 
upon  the  suggestions  of  the  Indueer 
without  discernment  of  Judgment  of 
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AVTOB—AVTBEFOia  ACQUIT 


responsibility.*'  So  vhere  an  attempt  to  eommit 
an  offense,  as,  for  example,  perjury,  does  not  con- 
stitute a  crime,  efforts  to  induee  siioh  an  attempt 
are  likewise  not  punishable." 

Oofipantoni.  One  who  cooperates  in  the  crime 
by  an  act  essential  to  its  achievement  is  an  autor;'* 
as  where  he  stands  guard  to  prevent  apprehen- 
sion while  his  confederates  actually  perpetrate  the 
crime,**  or  furnishes  implements  necessary  to  per- 
petrate it,"  or  knowingly  permits  the  use  of  his 
own  house  by  the  actual  perpetrator  of  the  crime/* 
or  knowingly  retains  lottery  tickets  lost  by  their 
owner  and  invites  another  to  collect  the  proceeds,'* 
or  connives  with  a  defrauding  debtor  to  elude  bis 
creditors.**  One  who  pursued  bis  adversary,  knife 
in  hand,  until  the  latter  leaped  over  a  precipice 


to  his  death  was  held  to  be  the  autor  of  homidde 
and  not  merely  guilty  of  imprudencia  temeraiii, 
reckless  n^ligence.'"  But  an  independent  or  non- 
essential act,  although  in  conjunction  with  the  crime, 
will  not  produce  this  result.^*  Parties  performing 
acts  of  cooperation  not  essential  to  the  commiBsioa 
of  the  crime  are  cumpliees,  accomplices,  but  not 
autores.^' 
AUTO  TBVOK.** 

AUTRE  ACTION  PENDANT.  LiteraUy  "Au- 
other  action  pending."'* 
AUTSE  DBOIT.  Literally  "Another's  right"'* 
AUTBEFOIS  AOQ0IT."  LiteraUy  '^Formeriy 
acquitted."  A  plea  made  by  a  defendant  indicted 
for  a  crime  or  misdemeanor  that  be  has  formniy 
been  tried  and  acquitted  of  the  same  t^ense;"  the 


their  own,  she  was  held  as  autor. 
Sentenoe  Supr.  Trlb.  Febr.  3,  1897. 
68  Jur.  Cr.  117.  (12)  "The  com- 
mands of  the  master  to  the  servant, 
made  within  the  sphere  and  under 
the  ordinary  conditions  of  domestic 
life,  when  they  relate  to  acts  simple 
and  apparently  legitimate,  contain 
the  necessary  elements,  directly  and 
sufficiently  efficacious,  of  Inducement 
according  to  the  provisions  of  para- 
graph 2  of  article  13  of  the  Penal 
Code,  it  appearing  that  the  master, 
taking  advantage  of  the  ascendency 
and  authority  which  he  naturally 
muat  exercise  over  his  servant  or  In- 
ferior, ordered  him  to  cut  and  carry 
away  wood  from  land  whfch  he  knew 
did  not  belong  to  him,  without  dis- 
closing to  the  servant  tnat  circum- 
stance, which  concealment  gave  rise 
to  the  Influence  which  the  master  ex- 
ercised over  the  servant  in  thatpar- 
tlcular  act."  Sentence  Supr.  Trlb. 
May  SI,  1898. 

68.    See  cases  Infra  this  note. 

[a]  nioatnttloas. — (1)  "One  who, 
during  a  riot  in  which  a  person  was 
killed,  said  to  one  of  the  combatants, 
'Stab  him!  Stab  him!'  it  not  appear- 
ing that  he  did  anything  more  than 
say  these  words  except  to  be  pres- 
ent at  the  fight,  was  held  not  guilty 
of  the  crime  of  homicide  by  induce- 
ment, the  court  'considering  that,  al- 
though the  phrases  pronounced  were 
Imprudent  and  even  culpable,  they 
were  not  so  to  the  extent  that  they 
may  be  considered  the  principal  and 
moving  cause  of  the  effect  produced: 
direct  Inducement  cannot  be  inferred 
from  such  phrases,  as  inducement 
must  precede  the  act  Induced  and 
must  be  so  Influential  In  producing 
the  criminal  act  that  without  It  the 
act  would  not  have  been  performed." 
Sentence  Supr.  Trib.  April  14,  1871, 
2  Jur.  Cr.  162.  (2)  "A  person,  who 
advised  a  married  woman  whose  hus- 
band was  very  stingy  and  treated 
her  badly,  that  the  only  thing  for 
her  to  do  was  to  rob  him,  was  held 
not  guilty  of  the  crime  of  robbery 
by  Inducement,  for  the  reason  that 
imprudent  and  Ill-conceived  advice 
is  not  sufliclent.".  Sentence  Supr. 
Trib.  July  10,  1877.  (3)  So  "a  father 
who  simply  said  to  his  son  who  was 
at  the  time  engaged  in  combat  with 
another,  'Hit  him!  Hit  him!*  was  not 
responsible  for  the  Injuries  commit- 
ted after  such  advice  was  given,  un- 
der the  facts  presented,  the  court 
considering  that  the  inducement  to 
the  commission  of  the  crime  by 
means  of  which  a  person  may  be 
considered  a  principal  In  the  same 
manner  as  he  who  executes  the  act 
itself  can  only  be  founded  tn  com- 
mands, sometimes  In  advice,  in  con- 
siderations, or  by  inducement  so  pow- 
erful that  it  alone  produces  the  crim- 
inal act.  None  of  these  characteris- 
tics pertain  to  the  words  of  Miguel 
Peres,  inasmuch  as  the  circumstances 
which  surrounded  the  event  at  the 
time  do  not  appear  tn  sufAclent  detail 
to  show  with  clearness  the  effects 


which  the  words  produced,  or  the 
relative  situation  of  the  deceased  and 
of  the  one  who  killed  him.  or  the 
point  to  which  the  fight  had  pro- 
gressed at  the  time  the  words  were 
spoken.  Uoreover.  the  decision  of 
the  court  below  does  not  show  suffi- 
cient facts  upon  which  to  affirm  that 
Miguel  foresaw  the  use  of  the  fire- 
arm on  the  part  of  his  son  when  he 
spoke  the  words  referred  to,  or,  for 
that  reason,  that  he  thereby  induced 
him  to  use  said  weapon."  Sentence 
Supr.  Trib.  Dec  22,  1883,  30  Jur.  Cr. 
431.  Compare  Sentence  Supr.  Trlb. 
Dec.  6,  1880,  28  Jar.  Cr.  325.  (4) 
"The  fact  of  having  proposed  to 
other  persons  the  abstraction  of  the 
tickets  which  ware  the  subject  matter 
of  the  robbery,  at  the  same  time 
telling  them  the  place  where  they 
were  to  be  found,  does  not  constitute 
Inducement  to  commit  the  robbery 
because  the  proposal  to  commit  the 
robbery  was  not  sufficiently  effica- 
cious to  be  the  cause  of  the  crime, 
as  the  crime,  under  the  facta,  could 
have  been  committed  without  It;  nor 
was  the  Indication  of  the  place  where 
the  money  was  to  be  found  a  suffi- 
cient motive  to  Induce  the  robbery." 
Sentence  Supr,  Trlb.  Deo.  19,  1896,  67 
Jur.  Cr.  484. 

63.  U.  S.  v.  Laserns-  21  Philippine 
168.  172.  10  Off.  Gas.  TEE.    The  Phlllp- 

Jlne  Act  No.  1121,  relating  to  per- 
ury.  penalizes  subornation  but  not 
an  attempt  to  suborn. 

64.  Sentence  Supr.  Trlb.  July  6, 
1873,  9  Jur.  Cr.  136  (where  one  who 
supplied  funds  for  a  fraudulent  tran- 
saction was  held  responsible  as 
autor);  Sentence  Supr.  Trib.  July  29. 
18S6,  37  Jur.  Cr.  73;  Sentence  Supr. 
Trlb.  March  16.  1887,  88  Jur.  Cr.  439; 
Sentence  Supr.  Trlb.  March  1^  1888, 
41  Jur.  Cr.  »l. 

66.  Sentence  Supr.  Trlb.  Oct  4. 
1887,  89  Jur.  Cr.  899;  Sentence  Supr. 
Trib.  July  «.  188S,  3fi  Jur.  Cr.  360 
(where  the  accused  stood  guard  at 
the  door  of  a  gambling  house  to 
apprise  guilty  Inmates  of  the  ap- 
proach of  police);  Sentence  Supr. 
Trlb.  July  29,  1886.  37  Jur.  Cr.  73 
(where,  however.  In  addition  to 
standing  guard  the  accused  per- 
formed other  acts  of  cooperation). 
Compare  Sentence  Supr.  Trib.  Jan. 
4,  1888,  40  Jur.  Cr.  26. 

66.  Sentence  Supr.  Trib.  Nov.  18, 
1884,  33  Jur.  Cr.  413  (where  accused 
provided  the  weapon  and  gave  the 
signal  for  its  use);  Sentence  Supr. 
Trlb.  March  3.  1886,  34  Jur.Cr.  399  [on 
appeal  from  Havana]  (where  accused 
acted  as  an  intermediary  between  the 
Instigator  and  his  tool,  purchasing 
the  weapon  and  choosing  the  moment 
for  committing  the  crime,  although 
not  actually  present  thereat);  Sen- 
tence Supr.  Trib.  Nov.  17,  1887,  39 
Jur.  Cr.  702;  Sentence  Supr.  Trib. 
Febr.  7,  1888,  40  Jur.  Cr.  229  (where 
the  accused  supplied  the  poison  to 
effect  the  murder);  U.  S.  v.  IbaRea. 
19  Philippine  4M,  9  Off.  Qaz.  1430 
(where   accused   furnished   a  boat 


which  enabled  the  actual  perpe- 
trators to  commit  the  crime). 

67.  Sentence  Supr.  Trlb.  March  S, 
1871,  3  Jur.  Cr.  7;  Sentence  Supr. 
Trib.  July  6,  1881,  2S  Jur.  Cr.  tS. 

66.  Sentence  Supr.  Trlb.  April  34, 
1882,  28  Jur.  Cr.  316. 

68.  Sentence  Supr.  Trib.  Oct  39, 
1886,  87  Jur.  Cr,  813  (where  the  ac- 
cused not  only  accepted  a  fraudulent 
transfer  but  wrote  letters  announc- 
ing It  to  the  public  under  an  as- 
sumed name). 

TO.  Sentenoa  Supr.  Trlb.  Uureb 
6,  1886,  34  Jur.  Cr.  417. 

71.  Sentence  Supr.  Trlb.  Dec  i, 
1880,  28  Jur.  Cr.  326;  Sentence  Supr. 
Trlb.  March  11,  1881.  24  Jur.  Cr.  313. 

78.  Spain.— -Sentence  Supr.  Trlb. 
AprU  3.  1876,  14  Jur.  Cr.  453;  Sen- 
tence Supr.  Trlb.  Jan.  7,  1887,  38 
Jur.  Cr.  38. 

Philippine.— U.  S.  V.  Valencia.  8 
Philippine  362,  366.  4  Off.  Gax.  8Z5; 
U.  S.  T.  Badlnes,  4  PhUippine  594, 
696,  4  Off.  Gas.  497. 

n.  See  Automobile  ante  p  867  note 
28  [a]. 

74.  Anderson  L.  D.  And  see  An- 
derson V.  Barry,  2  J.  J.  Marsh.  (Kj.) 
266,  281  fquot  Johnson  v.  Com.,  97 
SW  749.  760,  30  KyL  148]  (where,  ia 
an  action  on  a  penkl  bond,  the  court 
said:  "'Autre  action  pendant'  is  a 
good  plea.  In  bar  to  a  popular  ac- 
tion; or  a  qui  tam  action,  for  a  pen- 
alty; because,  by  bringing  the  first 
suit  the  plaintiff  In  it  ie  entitled, 
exclusively  to  the  penalty:  and.  con- 
sequently, no  other  person  «aji  ever 
have  any  right"  The  same  rule  was 
laid  down  In  Bfasaachusetts  fn  Com. 
V.  Church lU,  5  Mass.  174,  176,  where 
Chief  Justice  Parsons  said:  "It  is 
very  well  known  that  a  man  cannot 
bring  a  second  action  for  the  same 
cause,  for  which  he  has  a  prior  ac- 
tion pending.  The  same  rule  ex- 
tends to  qui  tam  actions,  where  the 
plaintiffs  are  different,  if  the  cause 
of  the  two  actions  is  the  same."  To 
same  effect  Bennett  v.  Ctiase,  21  H. 
H.  570,  674;  Harris  v.  Johnson.  tS 
N.  C.  478,  479.  This  rule  seems  to 
be  of  very  ancient  origin), 

^  aotton  peadlac  geneisllT 

see  Abatement  and  Revival  JS  S8-166. 

76.  Anderson  L.  D. 

76-  See  generally  Criminal  Law 
[12  Cyo  269 j.  See  also  Autrefois 
Convict  post  p  871. 

77.  Bouvler  L.  D.;  Kenwood  v. 
Peo..  67  Colo.  644,  650,  143  P  378. 

[a]  "The  plea  ...  of  wOxWa 
aegnU  tn  cxoiinaed  Mt  tkSm  ma^m 
that  a  man  shall  not  be  brought  Into 
danger  of  his  life  for  one  and  the 
same  offence  more  tlMn  once.  .  . . 
Where  a  man  la  once  foand  net 
guilty,  on  an  indictment  .  .  .  befue 
any  court,  which  hath  iurladietioa 
of  the  cause,  he  may  .  .  .  p1e«,d  stMh 
acquittal  in  bar  of  any  snbaeqneat 
Indictment  or  appeal  for  tJhe  aam 
crime."  U.  S.  v.  Olbert  26  F.  Gha 
No.  15,204,  2  Sumn.  19.  39, 


[b]    "T^e  plea  of  antxefoi*  aoaall 
a  mixed  nature,  and  consists 


is  of 
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AUTREFOIS  ACQVIT^AVAILABLB 


[6  0.  J.]  871 


name  of  a  plea  in  bar  in  a  eiiminal  aeUon  that  de- 
feodajit  has  beoi  already  indietedf  tried,  and  ao- 

qaitted.^^ 

AITTBBFOIS  ATTAINT.  LiteraUy  "Formerly 
attainted."  A  plea  of  former  attainder  in  bar  to 
an  indiotment,  whether  for  the  same  or  any  other 
felony." 

AUTREFOIS  CONVI0T.«°  Literally  "Formerly 
convicted."  A  plea  made  by  a  defendant  indicted 
for  a  crime  or  misdemeanor,  that  he  has  formerly 
been  tried  and  convicted  of  the  same;"^  a  plea  in 
erimmal  lav  that  defendant  has  formerly  bad  a 
regular  trial  for  the  same  offense  and  that  a  verdiot 
of  guilty  has  been  returned  against  him,  or  that 
he  has  confessed  his  guilt  on  a  sufficient  ii^ct- 
ment." 

AUTBE  VIB.  LiteraUy  "Another'a  life."" 

AUTBUL  Someone  me,  ox  a  third  peracn;  a 
peraon  not  party  to  the  eontraet.** 

AUXIUADOB.  In  Spanish  lav  one  who  aids  in 
the  commission  of  a  crime.''  He  may  be  either  an 
accomplice,  eumplice,  or  an  aecessozy,  encnbridor." 

AUXnJABY."   Snbeidiazyj  additional » 


partly  of  mattera  of  record  and  part- 
ly or  matters  of  fact.  Th«  matter 
of  record  is  the  former  Indiotmont 
and  acquittal.  The  matter  of  fact 
la  tlie  Identity  of  person  and  oOrense. 
In  all  cases  where  the  plea  consists 
of  matter  of  record  and  matter  of 
fact,  the  Issue  made  thereon  'Is  to 
tbe  country,  but  this  does  not  take 
from  the  Court  the  rirht  it  poa- 
aesses  of  determining  ezoluslvely, 
what  Is  of  record  and  what  Is  not." 
Waitaon  v.  State,  IM  Ud.  660,  tS2. 
M  A.  Bib  [quot  Hlte  v.  State,  9  Yerg. 
(Tenn.)  Sfi7,  879]. 

TB.  Slmeo  v.  State,  9  Tes.  A.  SSB, 
S48. 

7au   4  Bladutone  Comm.  S36. 
an.     See  senerally  Criminal  Law 
[12  Cyo  X6*]. 

81.    Bouvler  U  D.    See  also  Rex 

V.  Mitchell,  24  Ont.  L.  S24,  Ml,  19 
OntWR  588. 

[a.}  Tbe  yiea  la  ob«  of  »  mixed 
n^tttra,  and  consists  partly  of  mat- 
ter of  record  and  partly  of  matter  of 
fact,  and  It  must  set  forth  the  rec- 
ord of  the  former  acquittal  and  that 
tbe  Judcment  Is  unreversed  and  in 
full    force.    U.  S.  v.  Olsen,  67  Fed. 

rbl      "Antnfola    aoQalt"  dlatia- 
«Ubaa*<U~"rhere  Is  a  marked  dlfter- 
•no*  in  modem  practice  between  the 
nil«a  which  govern  the  two  pleas  of 
autrefois  acquit  and  autrefois  con- 
vict,   notwithstanding   the  immense 
amount  of  dictum  and  loose  exprea- 
alon    to  the  contrary  found  in  the 
booKa.      Autrefois   acquit    is  only 
available  In  cases  where  the  trans- 
action !■  Um  same  and  the  two  in- 
dlotnsanta  are   susceptible   of,  and 
mumt.  be  sustained  by,  the  same  proof, 
rrtiese  two  elements  must  combine, 
and    are  both  sltra  qua  non  to  the 
sufflclenoy  of  the  plea.  Autrefois 
convict  only  requires  that  the  trans- 
action, or  the  facts  constituting  it, 
be  the  same."   Simco  v.  State,  B  Tex. 

3S8,  148.  See  Autrefois  Acquit 
a.nte  P  >70. 

aa^     Shepherd  v.  Peo..  85  N.  Y.  40«. 

*^S».     Burrtll  L.  D. 

9^  Allen,  etc.,  Mfg.  Co.  v.  Sbreve- 
oort  "Waterworks  Co.,  113  I«a.  1091, 
1096.  S''  S  AmSR  586.  «8  LRA 

ISO,   2  AnnCas  471. 

ra]  Stlpulatloa  pour  antenL— In 
a  ll«>t.  etc.,  Mfg.  Co.  v.  Shreveport 
g^l.*er-worka  Co.,  113  La.  1091,  1094. 
[7  8  9S0.  104  AmSR  525,  88  LRA  650, 
'  XinnCas  471,  the  court  said:  "A 
■eroon  can  become  a  party  to  a  con- 
1-n.oC  1»»  only  one  of  two  ways:  Ftrat, 
>V^«D  taring  Into  it  hlmsrtf,  either  di- 
«o^y     ^   through   an   aventf  or. 


secondly,  by  accepting  a  stipulation 
made  In  his  favor  by  the  oontraot- 
ants,  he  remaining  a  third  person 
and  stranger  to  It  until  by  accepting 
the  stipulation  he  becomes  a  party. 
Such  a  stipulation  is  called  in  the 
civU  law  a  'st^ulatlon  pour  autrul." 

8S.   Etecriche  Dloetonarto. 

sa.   Pen.  Code  arU  14,  IS. 

87.  AulUaryi 
Administrator  see  HzecnJtora  and  Ad- 
ministrators [18  Cyo  112]. 

Receiver  see  Receivers  ItA  Cyc  4991. 
See  Additional  1  a  J.  p  1191;  Ad- 
Junots  1  C.  J.  p  18ST. 

88.  Century  D» 

[a]  "Aaxiuaxr  ehaaasia.*-^ 

statute  enlarging  the  boundaries  of 
the  aanltary  district  of  Chleago  gave 
the  trasteea  power  to  provide  for  the 
additional  territory  by  constructing 
one  or  more  channels,  together  with 
such  adjuncts  and  additions  thereto 
as  might  be  necessary,  and  required 
them  to  maintain  the  same  propor- 
tion of  dilution  of  sewaee  through 
such  auxiliary  channels.  It  was  held 
that  the  words  "adjuncts"  and  "addi- 
tions" were  used  as  synonymous 
with  "auxiliary  channels,"  and  did 
not  mean  city  sewers  connecting 
with  the  sanitary  district  outlet  so 
as  to  authorise  the  district  authori- 
ties to  take  charge  of  the  building 
of  sewers  of  municipalities  within 
the  district.  Chicago  Oreen,  238 
III.  268,  275.  87  NS  417. 

[b]  "AaxUlavT  ■  >  •  — eaiite"  by 
way  of  further  assurance  see  British 
Oil,  etc.,  Mills  V.  Inland  Revenue 
Comrs.,  [19031  1  K.  B.  689,  69C. 

89.  Pen.  Code  arts  379,  382.  See 
Adjuncts  1  C.  J.  p  1217. 

M.  Hamilton  t.  Menominee  Falls 
Quarry  Co..  106  Wis.  852,  369,  81  NW 
876. 

[a]  As  •«nlralen«  to  "■•laMe.'^^- 

By  tne  terms  of  the  contract  plain- 
tlCE  agreed  to  manufacture  certain 
material  supplied  to  him  into  "avail- 
able phosphoric  acid."  It  was  held 
that  there  was  nothing  In  that  agree- 
ment providing  that  the  phosphoric 
aold,  when  thus  manufactured,  should 
possess  any  quality  other  than  that 
meant  and  described  by  the  word 
"available,"  and  that  the  sale  of  the 
phosphoric  acid  was  aufflcient  proof 
that  it  was  available.  Clark  v.  Ad- 
ams, 56  N.  T.  Super,  660. 

[b]  "ATallabU  for  th*  worldaff 
olasass.w — Dwellings  of  a  kind  suit- 
able for  the  working  clasaes,  but  at 
the  time  occupied  by  a  different  class 
of  tenants,  are  not  "available  for  the 
working  nasseB"  within  the  meaning 
of  the  Bngllah  Housing  of  the  Work- 
ing OasMB  Act  (1890)  1  74  aubs  1  (b>. 


AUXnJO  A  LA  JUSTIOIA.  In  Spanish  Uv 
aid  and  assistanee  to  those  administering  justice 
which  it  is  a  criminal  offenae  to  refase." 

AVAILABLE.  Usable;  eapable  of  being  ttsed  to 
advantage;"''  having  sufficient  force  or  efficacy  for 
the  object;  effectual."^ 

Available  ataati.  Property  that  can  be  spM  or 
tamed  into  cash  with  whieb  to  pay  debts  within 
a  reasonable  time.^' 

Available  eapitaL  Any  assets  that  ean  be  read- 
ily converted  into  money."' 

"AvaHabto  coal,"  within  the  meaning  of  a  con- 
tract referring  to  certain  nnmined  coal,  ineludea  eoal 
under  a  creek  and  under  a  railroad  whi^  coold 
be  mined  by  leaving  pn^r  snpporte  at  a  greatly 
enbaneed  oost.*^ 

AmilaUa  f^mds.  Where  one  agreed  to  teadi  the 
sehofd  of  a  township,  and  the  oonuniBsion^  agreed 
to  remunerate  him  with  tbe  ''available  fnnds  for 
one  year/'  the  quoted  expression  meant  the  profits 
available  from  tbe  capital  during  that  time  whether 
or  not  received  by  the  commissioners  before  the 
end  of  that  period."" 

In  re  Calverley,  [1904]  1  Ch.  ISO.  166. 
[c]    Vaed  Is  EngllBk  Saatcraptw 

Act  see  Hood  v.  Newby,  21  Ch.  15. 
606:  Ex  p.  Crosble,  7  Ch.  D.  128; 
Marks  v.  Hall,  L.  R.  3  Q.  B.  SI;  E!x 
p.  Chaundy,  6  L.  T.  Rep,  N.  S.  626. 

81.  Pittsburgh,  etc.,  R.  Co.  r. 
Broderlck,  66  Ind.  A.  68,  102  NB  887, 
891. 

•0.  Hamilton  Menominee  Falls 
Quarry  Co.,  106  Wis.  362,  369,  81  NW 
876. 

[a]  "AraUabl*   sMsts   sad  re- 

amness,*'  as  used  m  reference  to  a 
city,  mean  tangible  protierty  in  the 
treasury,  legally  available,  properly 
applicable  to  the  payment  of  debts, 
and  readily  convertible  Into  money 
for  that  purpose.  It  does  not  lnclnd» 
a  street  railway  tax,  or  license  of  un- 
certain amount,  depending  on  Ita 
earnings,  and  not  then  due.  Rloe  v. 
Mllwauke^  100  Wis.  Sie,  631,  76  NW 
341. 

[b]  JkM  aeooust  that  dspenda  for 
oelleotton  upam  «h*  wiu  of  debtor 

and  his  hope  of  future  advantage 
cannot  he  counted  as  an  available 
asset  In  determining  the  -solvency  of 
a  Arm.  Bally  v.  Hornthal,  164  N.  Y. 
646,  669,  49  NB  S6.  61  AmSR  646. 

83.  MoF^dden  v.  Leeka,  48  Oh.  St. 
613,  62S.  28  NB  874. 

[a]  iai—tratton.. I  Where  a  pros- 
pectus described  a  contract  for  the 
construction  of  a  line  of  railway  as 
entered  Into  "at  a  price  considerably 
within  the  available  capital"  of  the 
company,  and  the  facts  were  that 
from  the  nominal  capital  of  five 
hundred  thousand  pounds  were  to  be 
deducted  fifty  thousand  pounds  as  the 
price  of  purchasing  the  concession  to 
make  the  railway,  and  the  contract 
price  for  making-  it  was  four  hun- 
dred and  twenty  thousand  pounds, 
the  representation  was  held  to  be 
untrue  and  deceptive.  The  court 
said:  "The  borrowing  powers  given 
to  the  directors  by  the  articles  of 
association  [ought  not]  to  be  taken 
into  account,  as  suggested  In  argu- 
ment, for  no  one  would  understand 
a  power  to  borrow  as  Intended  by  the 
term  'available  capital'  of  a  com- 
pany. It  certainly  was  an  exaggera- 
tion, to  say  the  least  of  It,  to  de- 
scribe a  contract  which  would  absorb 
the  whole  of  a  capital  of  £460,000, 
except  £30,000,  as  being  considerably 
within  the  available  capital."  Central 
R.  Co.  V.  KlBch,  U  R.  2  H.  L.  99,  119. 

[b]  "AnUable  aMaas"  sraev- 
moua^McFadden  v.  Leeka,  48  Oh.  St 
613.  528,  28  NS  874. 

84k    In  re  Redstone  Oil,  etc.,  Co., 
207  Pa.  125,  130,  66  A  366. 
88.     Section    Sixteen  ComrA 
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A  VAILABLE—AVEXUE 


Availftble  m«ana.  Anything  whieh  can  be  i«adily 
oonverted  into  money bat  not  neoessarily  or 
primarily  money  itself."^ 

"Availabla  stocks,"  as  used  in  a  will  by  wbicb 
testatrix  bequeathed  one  tenth  of  all  she  possessed 
to  charitable  objects,  and  the  rest  or  nine  tenths 
of  ber  available  stocks  to  another  person,  means 
all  testatrix'  pergonal  estate  not  otherwise  specifi- 
cally disposed  of,  to  the  extent  of  nine  tenths  of 
the  whole,  excluding  worthless  mining  sto^  pos- 
sessed by  her.*" 

Anilabl*  use.  In  the  law  of  eminent  domain  a 
possible  use,  not  a  use  contingent  on  the  abandon- 
ment of  the  use  of  adjoining  property  engaged 
1^  another  in  the  pnUic  service  of  the  state 
or  on  a  condition  remote,  nncertaiUf  and  speea- 
lative." 

AVAILS.    Pioeeeds  of  property  sold  after  de- 


dH«ting  expenses;*  noney  realized  from  sales  of 
property;'  cash  or  seoiuities,  the  rei»esait«tiTCi 

of  money.' 

AVAI&    The  guarantor  of  a  bill  of  excliaage.' 

AVEO  D£P£NS.    Literally  "With  costs."* 

AVBOINDABSE.  In  Spanish  law  to  take  vp 
one's  domicile  in  a  certain  place  with  the  intention 
of  remaning  there." 

AVENEiraiA.  In  Spanish  Isv  an  agreeDwnt  or 
concert  eqweially  with  s  view  to  avoiding  litiga- 
tion.^ 

AVEinDA.  In  Spanish  law  the  sudden  or  vio- 
lent increase  of  riparian  land  by  the  aetion  of  the 
water.* 

AVENUB.  A  passage;  a  way  or  opening  for  en- 
trance into  a  place;  an  opening  or  passage  by 
whieh  a  thing  is  or  may  be  introduced  or  ap- 
^xiaehed;*  a  roadway;*"  a  street;'*^  a  pabtie  hi|^- 


Crlswan,  C  Ala.  5<B,  671  (where  the 
court  said:  *7h6  word  Available,'  Is 
not  to  be  understood  In  a  atrlctly  lit- 
eral sense,  but  In  that  sense.  In 
which  the  parties  used  it.  If  the 
entire  capital  stock  of  the  section  had 
become  available  during  that  year, 
the  plaintiff  would  have  acquired  no 
olaim  to  it;  for  the  .statute  which 
provides  for  the  sale  of  sixteenth 
sections,  and  the  Investment  of  the 
proceeds,  expressly  declares  that  the 
commissioners  shall  not  diminish  It. 
[Clay's  DlK.  526,  S  24.]  By  the 
'available  funds  for  one  year,'  we 
are  to  understand  the  profits  deriv- 
able from  the  capital  during  that 
time;  whether  it  was  actually  re- 
ceived by  the  commissioners  before 
the  cloa«  of  the  year  or  not.  Upon 
any  other  construction,  there  would 
be  no  certainty  in  the  sum  to  be 
paid  or  received;  and  the  contract 
would  be  Just  such  as  neither  party 
could  Judiciously  or  prudently  have 
entered  into"). 

M.  Brisham  v.  Ttllinshaat,  IS  N. 
T.  216,  219;  McFadden  v.  Leeka,  48 
Oh.  St.  SIS.  628,  28  NB  874. 

[a]  "ATaUaUa  capttal"  synony- 
mous see  HcFadden  v.  Leeka,  48  Oh. 
St.  513.  628,  28  NE  874. 

tbj  Breadth,  of  tena' — ^An  assisn- 
ment  by  an  Insolvent  debtor  of  his 
property  to  trustees  for  the  benefit 
of  creditors  which  authorizes  his 
creditors  to  convert  the  property  into 
money  or  available  means,  is  fraudu- 
lent and  void,  as  authorising  the 
trustees  to  convert  the  property  into 
available  means  is  equivalent  to  em- 
powering them  to  sell  on  credit. 
"  'Available  means,'  in  Its  broadest 
signification,  includes  money  as  well 
as  notes,  bills  of  exchange,  &  [c].; 
but  in  Its  ordinary  sense,  especially 
when  used  as  contra-distinguished 
from  money  as  it  dearly  is  in  the 
assignment  under  consideration,  it 
must  be  understood  as  meaning 
notes,  bills  of  exchange,  drafts, 
stocks  and  other  choses  in  action. 
But  these  are  not  money.  They  are 
only  rendered  available  or  turned 
Into  money  by  paying  the  necessary 
disoount,  and  win  is  not  always  a 
flxed  rate,  but  depends  upon  the 
place  where  the  exchange  is  to  be 
made  and  the  state  of  the  market 
at  the  time  of  the  transfer.  Webster 
defines  the  noun  'means'  as  follows, 
viz:  'Income,  resources  or  estate.' 
Qualified  by  the  adjective  available, 
it  must  be  held  to  Include  all  that 
numerous  class  of  securities  which 
afe  known  in  the  mercantile  world 
as  representatives  of  value  easily 
convertible  into  money,  but  not 
money.  With  this  view  of  the  mean- 
ing and  intent  of  the  term  'available 
means,'  I  have  no  doubt  that  the 
trustees  under  this  assignment  would 
be  authorised  to  sell  all  or  any  por- 
tion of  the  assigned  property  on 
credit,  .and  take  In  payment  notes. 


bonds,  mortgana  or  other  available 
means,  even  ti  they  would  not  be 
authorised  to  exchange  It  for  other 
property.  The  language  here  used 
should  be  taken  in  its  ordinary  sig- 
nification, and  each  word  should  have 
its  usual  force.  'Available  means,' 
among  mercantile  men.  Is  a  term  well 
understood  to  be  anything  which  can 
readily  be  converted  into  money.  But 
it  is  not  necessarily  nor  primarily 
money  itself.  Nor  could  It  have  been 
so  understood  by  the  assignor  In 
this  case.  Por  If  it  had  been,  there 
would  have  been  no  necessity  of 
adding  after  'money,'  'or  available 
means.'  "  Brigham  v.  TlllinghaBt.  13 
N.  Y.  215,  318.  See  also  Benedict  v. 
Huntington,  82  N.  Y.  21S,  224. 

87.  Brigham  v.  TiUlnghast,  13  N. 
Y.  215,  219. 

[a]  AoeeytaaM  in  paymsat^ 
"Available  means" ,  cannot.  In  law, 
be  regarded  as  moncr  or  Its  equiva- 
lent. Creditors  are  not  bound  to  ac- 
cept available  means  In  payment. 
Benedict  v.  Huntington,  IS  N.  T.  219, 
224. 

t«,  In  re  Smltaer,  14S  Pa.  641, 
648,  21  A  886. 

Se>  Grays  Harbor  Boom  Co.-  v. 
Lownsdale,  64  Wash.  83,  81,  102  P 
1041,  104  P  2fi7. 

1.  McCay  v.  tAmar,  12  Fed.  8<7. 
371.  20  Blatchf.  474. 

[a]  Am  not  pvoosedsy — The  "avails" 
of  cotton  seized  and  confiscated  by 
the  government  are  the  amount  re- 
ceived for  the  cotton  after  deducting 
the  charges  and  expenses  of  their  re- 
covery, UcCay  v.  liamar,  12  Fed. 
367.  371,  20  Blatchf.  474. 

[b]  Avails  of  mmr  salM^— A  dis- 
pute arose  between  tHalntlffs  and  de- 
fendants as  to  their  respective  inter- 
ests In  certain  property.  It  was 
agreed  ttetween  them  that  each  party 
should  release  all  claims  against  the 
other,  and  that  plaintiffs  were  equal- 
ly Interested  with  defendants  In  the 
"avails  of  any  sales"  hereafter  made 
of  certain  property.  It  was  held  that 
the  term  ^"avails  of  any  sales"  in- 
cluded rents  recslvod  from  the  prop- 
erty as  well  as  the  proceeds  of  the 
sales.  The  court  said:  "Taklnc  all 
the  provisions  of  the  contract  to- 
gether, in  the  light  of  the  surround- 
ing circumstances,  we  are  of  the 
opinion  that  the  expression  'avails  of 
any  sales'  was  intended  to  Include 
all  the  proceeds  of  the  property.  The 
finding  of  the  referee,  that  the  rents 
were  received  on  Joint  account  under 
the  agreement  as  part  of  the  com- 
mon fundt  and  to  be  accounted  for 
as  such,  should  not  be  disturbed." 
Watson  v.  King,  73  Hun  340,  345.  26 
NYS  177  [aft  144  N.  T.  704  mem. 
39  NE  8&9  mem]. 

2.  Hatl  V.  Appel,  67  Conn.  686,  588, 
35  A  624. 

[a]  Vrovloiu  salos  not  lanladed. — 
In  a  will  by  which  testator  gave  his 
real  estate  to  his  wife  during  life 


and  ordered  that  at  her  deoaaae  the 
real  estate  should  be  sold,  and  after 
paying  all  debts  the  balance  of  the 
avails  should  be  divided  among  cer- 
tain persons  mimed,  "avails**  meant 
only  the  proceeds  of  real  estate  wblcb 
the  widow  took  on  testator's  death, 
and  did  not  Include  proceeds  of  lands 
previously  sold  by  testator.  He< 
Naughton  v.  KoNaugfaton,  84  H.  T. 
201.  205. 

8.  Allen  v.  De  Witt,  3  N.  T.  tli, 
278. 

4.  Kandolph  Com.  Paper  S  4. 

[a]  A  tena  aasd  la.  Vseaob  mm- 
mmuiaX  law  and  a  form  of  llabOtty 
now  adopted  by  statute  In  Bn^lsb 
law.  Robinson  Mann,  31  Can.  8. 
C.  484.  486. 

[b]  Jn  npiatUh  law  the  guamatr 
of  a  bill  of  exchange  by  a  atranger. 
Escrtche  Diccionario.  Compare  Cmd- 
merce  Code  arts  486,  487. 

5.  Gugy  v.  Brown.  6  CanAppOu 
66.  78  <wlwre  a  Jadgment  '^vec 
dCpentf'  Is  considered). 

e,  Escrlche  Dlcclonario.  See  ges- 
erally  Domicile  [14  Cyc  831], 

7.  Bscrlche  Dlodonarlo.  Soe  gen- 
erally Accord  and  Satisfaction  1  C.  J. 
620;  Compromise  and  Settlement  [I 
Cyc  499]. 

8.  Bscrlche  Dlecloaarlo.  See 
Avulsion  post  p  876. 

S.  Century  D.  [quot  St.  £>oat« 
Southwestern  R.  Co.  v.  Underwood, 
74  Ark.  610.  <14.  86  8W  804]. 

10.  Century  D.  [quot  St.  LoQis 
Southwestern  R.  Co.  v.  Underwoei 
74  Ark.  610,  614,  86  SW  804]. 

11.  Century  D.  [quoted  St.  Louis 
Southwestern  R.  Co.  v.  Underwood. 
74  Ark.  610.  614.  86  SW  8«4]; 
Thesaurus  English  Language  [quot 
St.  Louis  Southwestern  R,  Co.  t.  Ua- 
derwood,  supra] ;  Hurphy  v.  Klac 
County,  46  Wash.  617,  691.  88  P 
1116. 

[a]  A  teoad  rtiisfc  Webatw  a 
[quot  St.  Louis  Bouthweatern  B.  0» 
V.  Underwood.  74  Ark.  «0,  S14.  U 

SW  804]. 

[b]  A  MAUd  slMet^Peo.  v.  Cik 

derhlll.  144  N.  T.  816,  323.  S»  HS 
333  (where  the  court  said:  Tbc 
word,  as  used  In  the  deeds  and  vpoe 

the  map,  furnlsbM  evidence  of  t 
dedication  and  Implies  a  public  strw. 
and  the  intention  to  dedicate  the  \MaA 
for  a  public  street  would  not  be  nttde 
plainer  by  adding  that  they  mesa  hr 
the  word  'avenue'  a  public  street,  to 
be  called  'Lafayette  avenue"*).  8n 
also  In  re  New  York  Cent.,  etc-  B- 
Co.,  200  N.  T.  1£I,  123,  93  KK  5U 
[mod  136  App.  Dlv.  760.  7«4.  Ul 
NYS  624]. 

[c]  &oose  nae  of  word. — ^In  Kar- 
phy  V.  King  County.  46  Waah.  SIT. 
691,  88  P  Ill5.  the  court  said:  *AB 
examination  of  the  autbortttoa  wiQ 
show  that  the  term  street.  aveaK 
road,  public  road,  county  road,  •te- 
la used  loosely  and  indlserbnteatdy 
in  legislation  and  Judicial  dedalsas 


For  Xatav  casaa.  darelopiMttts  and  obaacaa  In  the  law  aee  cumulative  Annotation^  same^^tl' 


AVENVB—A  VERBIS  LSQI3,  ETC, 


[60.  J.]  873 


way,  in  a  village,  town,  or  city.** 

AVSE."  To  allege  or  assert;^*-  to  ez^NBS  the 
tmth  of  a  declaration  unequivoealfy.'* 

AVEKAGE.**  Medium ;  mean;*'  the  mean  b»- 
treen  two  or  more  qoantitiea  or  nmnbers;^  an  in- 
termediate amount,  number,  or  quantity  between  two 
extremes;^'  the  rwnlt  obtained  by  c&loulatifi^  tlie 
mean  of  several  amounts,  nambers,  or  quantities.^ 


PhAMMS  In  which  tiM  word  has  bevn  mad  have 

received  judieial  inter(u%tafion,  such  as  "averagia 
annual  earnings,"**  "average  capitai,""  ""aver- 
age ctuui^eiL"  ^  "average  man,"  "  "aven^  num- 
ber of  schoIarH,""  "average  of  prices,"**  "aver- 
age quality  with,""  "average  weekly  earnings,"^ 
"average  weekly  wages."'* 
A  VB&BIS  LBaiS  NON  BST  EBOEDSHmTH." 


relating  to  public  MghwayB,  and  lit- 
tle reliance  can  be  placed  on  the  par- 
ticular term  used  to  describe  &ny^ 
given  way.  Undonbteoly  the  term 
street  or  avenue  commonly  applies  to 
a  public  highway  in  a  village,  town 
or  city,  and  the  term  road  to  subur- 
ban highways.  But  there  may  be 
roads  in  a  city  or  town  and  streets 
and  avenues  in  the  country." 

la.     Murphy   v.   King  County,  46 
Wash.  687,  691.  88  P  1116. 

18.   See  Allege  Z  C.  J.  Hid;  Aver- 
ment post  p  874, 
1«.   Abbott  L.  D. 
15.    HirschfeUer  v.  State,  19  Ala. 
634.  539.  _ 

la.1    "Vzov*"  «lattaund«h«<L— Id 
Hlrschfelder  v.  State,  iTAla.  634,  538, 
It  was  held,  where  a  statute  provided 
that  on  a  trial  of  any  person  Indicted 
for  trading  with  a  slave  it  should  not 
be  necessary,  in  order  to  convict,  for 
the  state  to  aver  or  prove  who  was 
master  of  such  slave,  that  aver  was 
not   synonymous  with   "prove."  and 
therefore  It  was  not  necessary  that 
the  Indictment  should  allege  the  own- 
ership of  the  slave.    The  court  said: 
"But  it  is  supposed  that  the  remain- 
ing portion  of  the  clause,  namely,  'in- 
dicted for  trading  with  a  slave,  as 
now  provided  for  by  law,*  Ac,  shows 
that  tbe  Indictment  must  contain  the 
same  averments  aa  were  required  un- 
der the  previous  act,  and  that  this 
statute   had  relation  alone   to  the 
proof.    We  do  not  think  that  such 
was  the  Intention;  for,  if  we  give  the 
sentence  this  meaning,  we  render  a 
substantive  and  important  portion  of 
the  enactment  wholly  nugatory.  We 
allude  to  the  subsequent  part  of  the 
same  clause,  which  says,  'it  shall  not 
be  necessary  to  aver  or  prove/  &o. 
We  think  the  meaning  of  the  act  is 
simply    this,   that   In  prosecutions 
against  any  person  who  may  be  there- 
after  Indicted  or  proceeded  against 
for  trading  with  a  slave,  as  that  of- 
fence at  the  time  of  the  enactment 
was  defined  or  providectfor  by  law.  it 
should  not  be  necessary  to  aver  in 
the  indictment  or  prove  who  was  the 
master,  owner  or  overaeer  of  such 
Alave.  nor  to  negative  t^elr  assent  to 
such  trading.  The  position  that  'aver' 
and   'prove'  are  synonymes  In  their 
collocation  in  this  enactment,  cannot 
be  supported.    True,  the  term  'aver,' 
compounded  of  the  intensive  syllable, 
a  or  ad,  and  verus,  true,  signifies  to 
bear     testimony    to    the    truth ;  or 
rather,  to  aver,  is  to  express  the  truth 
of     a     declaration  unequivocally. — 
Crabb's  Eng.  Syn.  But  when  we  spealc 
of   prosecutions  by   Indictment,  and 
say  that  it  is  unnecessary  to  aver  or 
prove    certain   matters,  we  at  once 
understand  by  the  averment  that  the 
alle^itlon  or   such   matters   Is  dis- 
pensed with  In  the  pleading,  and  it 
requires  no  proof  of  them  to  war- 
rant a  conviction.    We  must  under- 
stand the  term,  aver,  to  signify  what 
usually  means  in  the  connection  In 
whicb  we  lure  find  It;  and  thus  un- 
lerstood,  we  have  no  doubt  but  that 
he  L,eKlalature  were  endeavoring  to 
;ut  oCt  the  chances  of  esoape  of  those 
who   might  violate  the  law  against 
radlnK  with  slaves,  by  rendering  cer- 
Ain     averments    in    the  Indictment, 
>thorwiae  essential,  unnecessary;  and 
lot    t>«l'>ff  necessary  to  be  averred, 
hmy  ne«d  not  be  proved.    The  con- 
rary  construction  would  present  the 
LnomalS''  of  requiring  that  the  indlct- 
oent   sbould  charge  an  afflrmative 


fact  essential  to  its  validity,  but 
which  it  was  unnecessary  to  support 
by  any  proof.  Such,  for  example,  as 
the  ownership  of  the  slave/' 

16.  Averaf«i 

Claim  ,  for  general,  under  marine  In- 
surance policy  as  within  admirallty 
Jurisdiction  see  Admiralty  I  79. 

Distinguished  from  ordinary  see  Or- 
dinary [29  Cyc  1623]. 

General  average  loss  in: 
Common  adventure  see  Shipping 

CSS  Cyc  372]. 
Marine  insurance  see  Marine  In- 
surance [26  Cyc  till. 

Partloular  see  Marine  insurance  £26 
Cyc  670]. 

See  also  Oeneral  Average. 

17.  Hersh  v.  Northern  Cent.  R,  Co., 
74  Pa,  181,  190. 

[a]  The  words  "good  fair"  and 
"avazagSi"  when  used  as  descriptive 
of  ootton,  are  not  precisely  the  same 
In  their  primary  signification,  as  the 
quality  Indicated  by-  the  former  is  a 
shade  above  what  the  latter  de- 
scribes. Thus,  changing  a  contract 
requiring  the  delivery  of  average  oot- 
ton by  Inserting  the  words  "good 
fair/'  instead  of  the  word  "average/' 
is  a  material  change  in  the  contract. 
Waddeil  v,  Olassell,  18  Ala.  561,  666, 
64  Aml>  170. 

18.  LK>ng  V.  Ottumwa  R.,  etc.,  Co., 
162  Iowa  11,  142  NW  1008.  161B. 

19.  Swift  V.  Board  of  Assessors, 
IIB  La.  121,  324,  88  S  1006. 

so.  Standard  D.  Uuot  Swift  v. 
Board  of  Assessors,  IIB  La.  321,  324, 
38  S  1006]. 

[a]  Jbowest  avmged  pdoe. — 
Where  a  contract  binds  a  gas  com- 
pany to  furnish  to  a  city  such  quan- 
tity of  gas  as  may  be  required  by  the 
city  council  for  public  lamps  at  two 
thirds  of  the  "lowest  averaged  price" 
at  which  gas  shall  or  may  be  fur- 
nished to  private  individuals  in  Ave 
certain  specified  cities  named,  aver- 
aged by  adding  together  such  lowest 
cash  prices  and  dividing  the  amount 
by  five,  the  words  "lowest  averaged 
price"  entitle  the  city  to  the  benefit 
of  such  discounts  as  are  or  may  be 
allowed  to  individuals  by  the  com- 
pany in  each  city  furnished  gas  at 
the  lowest  price.  Cincinnati  v.  Cin- 
cinnati Gas  Light,  etc.,  Co.,  68  Oh. 
St.  378,  286,  41  NB  239. 

SI.  Andrejwskl  v.  Wolverine  Coal 
Co.,  183  Mich.  298,  301,  148  NW  684. 

23.  Central  {Glranaries  Co.  v.  Lah- 
caster  County.  77  Nebr.  327,  820,  118 
NW  543. 

[a]  The  "average  capital"  of  a 
grsls.  dealsr  is  defined  in  the  Revenue 
Law  (L,  [1903J.  c  73  S  76)  to  be  the 
average  amount  by  which  the  total  in- 
vestment In  the  business  of  the  grain 
dealer  exceeds  the  tangible  property 
which  can  be  separately  assessed  at 
the  time  of  assessment.  Central 
Granaries  Co  v.  Lancaster  County,  77 
l^ebr.  319.  320.  113  NW  199. 

23.  Hersh  v.  Northern  Gent  R. 
Co.,  74  Pa.  181,  190. 

34.  Frederick  Electric  Light,  etc, 
Co.  V.  Frederick  City,  84  Md.  599,  601, 
36  A  362,  36  LRA  130  (where  it  was 
held  that  the  term,  as  used  in  refer- 
ence to  whether  the  term  "manufac- 
turing industries"  would  strike  the 
mind  of  the  average  man  as  Including 
an  electric  light  plant,  meant  one  of 
fair  and  ordinary  intelligence,  such 
as  a  legislature  or  town  council 
might  be  composed  of,  but  not  one 
who  looked  at  everything  from  a 
technical  or  actentlflc  staaopolnt). 


SS.  Needham  v.  Wellesley,  189 
Mass.  372,  874.  31  NE  732  (whefe  It 
was  held  that  the  phrase  "avera^ 
number  of  scholars  in  the  public 
sclwols"  meant  the  average  memheF- 
shlp  of  the  public  schools,  as  shown 
by  the  school  register,  and  scholars 
whose  names  were  on  the  register, 
and  who  were  recognised  as  members 
of  the  school,  were  to  be  computed 
in  ascertaining  such  number,  al- 
though they  might  be  occasionally 
absent  from  school). 

as.  Page  V.  Fowler.  39  Cal.  412. 
42S,  2  AmR  462  (holding  that  the 
phrase  as  used  to  measure  the  lia- 
bility of  a  common  carrier  for  goods 
damaged  while  in  his  possession,: was 
used  as  the  e<tuivalent  of  market 
price,  and  was  Intended  to  exclude 
exqeptipnal  sales  at  extraordinary 
prices). 

[a]  Helihev  a  sodden  and  tntfr- 
■lent  Inflatioii  nor  depressloa  should 

control  the  question  or  determine 
such  average.  Smith  v.  Griffltli,  S 
Hill  (N.  T.)  333,  338,  38  AmD  63lL 

87.  Bulterfleld  v.  Herrea,  80  Wis. 
240,  243,  49  NW  826. 

[a]  ZUnatratlon., — A  firm  of  lum- 
ber dealers  contracted  to  sell  one 
million  feet  of  strips  out  of  the  sttlps 
then  in  pile  In  their  yard,  "to  be  of 
average  quality  with  the  six  car* 
heretofore  shipped"  to  the  purchas- 
ers "as  sample  of  the  strips  hereby 
sold."  The  sample  cars  contained  five 
different  grades  of  strips.  In  view 
of  other  provisions  of  the  contract, 
stated  in  the  opinion,  and  in  view  of 
the  market  price  of  the  dUtereot 
grades  as  compared  with  the  contract 
price,  it  was  held  that  the  words  "to 
be  of  average  quality,"  etc.,  did  not 
mean  that  the  proportionate  quantity 
of  each  grade  aa  contained  in  the 
sample  cars  should  be  delivered  un- 
der the  contract,  but  merely  that  the 
strips  should  be  so  assorted  or  culled 
that  those  delivered  should  equal  In 
quality  those  contained  in  the  saiQPlB 
cars.  Without  refevenoe  to  the  propor- 
tionate quantity  of  each  grade.  Butr 
terfleld  v.  Herren,  80  Wis.  240,  241, 
243.  49  NW  826.  , 

Lysons  v.  Knowles,  [1901]  A. 
C.  79,  95;  Great  Northern  R.  Oo.  v. 
Dawson.  [1906]  I  K.  B.  331;  Norman 
V.  Walder.  [1904J  3  K.  B.  27;  Giles  v, 
Belford.  fl9031  1  K.  B.  843;  Ayres  v. 
Buckerldge,  [1902]  1  K.  B.  57;  Hath- 
away V.  Argus  Printing  Co.,  [1901]  I 
Q.  B.  96;  Appleby  v.  Horseley  Co., 
ri8991  2  Q.  B.  621;  Jones  v.  Ocean 
Coal  Co..  [1899J  2  Q.  B.  124;  Price  v. 
Marsden,  j:i899]  1  Q.  B.  493;  Huntw 
V.  Balrd.  7  P.  (Ct.  Seas.)  304;  Jamie- 
son  V.  Fife  Coal  Co,.  5  F.  (Ct.  Sesa) 
958;  Peacock  v.  Niddrle,  «tc..  Coal  Co- 
I  ^-  ^  S®*»  >  Nelson  V.  Kerr. 
3  F  (Ct.  Sess.)  893;  Cadlow  Canal  Co! 
V.  Qaftney,  3  F.  (Ct.  Sess.)  72;  Rus- 
sell  V.  Mcauskey.  2  F.  (Ct.  Sess.) 
1312;  Doyle  v.  Seattle,  2  F.  (Ct. 
Sess.)  1166;  Small  v.  McCormlck.  36 
Sc.  L.  Rep.  700;  Perry  v.  Wright.  24 
T.  L.  R.  186;  Watters  v.  Clover.  18 
T.  L.  R  60;  Hewlett  v.  Hepburn,  18 
T.  L.  R.  56;  Keast  v.  Barrow  Hema- 
tite Steel  Co^  15  T.  L.  R.  141;  Case 
V.  Colonial  Wharves,  68  Wkly.  Rep. 
514. 

Sa.  In  re  GUlen,  215  Mass.  26,  97, 
102  NE  346. 

30.  A  maxim  meaning  "From,  the 
words  of  the  law  there  must  be  no 
departure."   Burrill  L.  D. 

[a]  AmUed  iai  Forrest  v.  For- 
rest. lO^rb.  46.  48,  6  HowPr  126,  S 
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AVEBIA— AVOID 


AVSRI&.  In  Spaiudi  lav  Krenge,  vhieh  may 
be  ordinary  or  general,  gmeaa  or  eomiin." 

AVEBUENT.''  A  direet  and  positive  allege- 
tioa  of  a  faatf  made  in  a  manner  capable  of  being 
traTerBed;"  a  positive  statement  of  facts  in  op- 
position  to  aigoment  or  inferenee.'*  In  old  plead- 
ing a  YCTifieati<m*" 

AVERT."  To  turn  aside  or  away;  to  ward  off  or 
prevent  the  oeenrrenee  or  effect  of  .'^ 

AVIO.  In  Mexican  law  the  equivalent  of 
"stake"  in  the  mining  parlance  of  western  Amer- 
ica, that  is,  the  money  or  provisions  which  are  sap- 
plied  to  prospector  by  the  aviador  to  develop  a 


mine  or  "proroeet."** 

AVOOAOION.  In  Spanish  law  the  act  of  a  so- 
perior  court  or  judge  in  talcing  jnrisdietion  of  a 
cause  pending  before  an  inferior  one  without  an 
appeal  or  other  proceeding  whioh  would  otdinirilj 
confer  Buchjurisdiotion.** 

AyOOATIOar."  Pruumly  a  ealling  away;  a  di- 
veraiim;*'  neh  aets  or  bnainen  as  may  be  potfonnej 
on  days  of  the  we^  usually  devoted  to  seenlar 
business  in  the  pursuit  of  a  lawful  employment." 
In  the  plural,  vocation;  occupation;  nsaal  employ- 
mait.** 

AVOID.**  To  render  vtud;  to  evade  or  eso^* 


Cod«Rep  141,  2  Edm.  8«I.  Cas.  ITl,  9 
NTI.er6bB  8»;  Oodb«  V.  Bait  lAkfl 
City.  I  Utah  «8,  77. 

81.  Escrlcbe  Dlcclonarlfk  See  At- 
eraar«  ante  p  STfft 

M.  ATMBMSSr 

In: 

Indictment  or  Information  see  In- 
dictments and  Informations  [22 
Cyc  285]. 

Pleading: 

Generally  see  Pleading  [31  Cyc 
774]. 

In   equity  see   Bqutty   [16  Cyc 
227). 

Oflloe  of.  In  action  or  prosecution  for 
lUtel  or  slander  see  Libel  and  Slan- 
der [2G  Cyc  676]. 
8>.    Laughlln  v.  Flood,  3  Munf.  (17 
Va.)  256,  262  <where  It  is  said  that 
'It  excludes  the  idea  of  an  afllnnation 
to  be  made  oat  by  Inference  and  in- 
duction   only").     To    same  efCect 
Cooper  V.  Oreeler.  1  Den.  (N.  T.)  S47, 
Sei;  Ullligan  t.  Thorn.  «  Wend.  <N. 
T.)  412,  41S;  Van  Vechten  v.  Hopkins, 
S  Johns.  (N.  Y.)  211,  220.  4  AmD  S3»: 
Bradley  v.  Cramer,  69  Wis.  809,  818, 
18  NW  S«8,  48  AmR  Sll. 

[a]  The  best  test  of  what  are 
pfopsflT  kvvrmsats  of  facta  In  a  bill 
or  answer  Is,  whether  they  are  such 
matters  as  a  witness  may  be  called 
upon  to  prove,  or  the  truth  of  which 
must  he  established  by  evidence,  to 
enable  a  court  to  act;  If  they  are  not. 
then  such  averments  are  either,  mere 
principles  Of  equity,  or  some  of  those 
public  and  established  facts,  of 
which  the  court  Is  hound  to  talce  Ju- 
dicial notice  without  any  proof. 
Chesapeake,  etc..  Canal  Co.  v.  Balti- 
more etc.,  R.  Co.,  4  Om  A  J.  <Md.) 
1,  7. 

th]  "Oouoftalam"  aad  ^'bunuatto'* 
dl«tlanla]Md^"The  decision  of  the 
questions  arising  in  this  case,  will  he 
grreatly  facilitated  by  flrst  defining 
the  meaning  and  office  of  an  aver- 
ment, a  colloquium  and  an  Innuendo. 
The  use  In  pleading  of  an  averment. 
Is  to  ascertain  that  to  the  court, 
which  Is  generally  or  doubtfully  ex- 
pressed; so  that  the  court  may  not  be 
perplexed  of  whom,  or  of  what,  it 
ought  to  he  understood:  and  to  add 
matter  to  the  plea  to  make  doubtful 
things  clear.  (System  of  Pleading, 
121.)  A  colloquium  serves  to  show 
that  the  words  were  spoken  In  refer- 
ence to  the  matter  of  the  averment 
An  innuendo  is  explanatory  of  the 
subject  matter  sufilciently  expressed 
before;  and  It  Is  explanatory  of  such 
matter  only;  for  It  cannot  extend  the 
sense  of  the  words  beyond  their  own 
meaning,  unless  something  Is  put 
upon  the  record  for  it  to  explain.  .  .  . 
This  may  be  illustrated  by  Barham  v. 
Nethersal,  4  Coke  20a,  76  Reprint  908. 
Barham  brought  an  action  for  the  de- 
fendant's saying  of  him,  "Barham 
burnt  my  bam,'  (Innuendo)  "a  barn 
with  com.'  The  action  was  held  not 
to  He;  because  burning  a  barn,  unless 
it  had  corn  in  It,  was  not  felony. 
'But  if.  In  the  Introduction,  it  had 
been  averred  that  the  defendant  had 
burnt  a  bam  full  of  corn,  and  that. 
In  a  discourse  about  that  bam,  the 
defendant  had  rooken'  the  words 
charged  In  the  deofaratlon,  an  Innuen- 


do of  Its  being  the  bam  fall  of  com 
would  have  been  good;  for  by  coup- 
ling the  Innuendo  In  the  llt>el,  with 
the  Introductory  averment,  it  would 
have  been  eomplete.'  (DeOrey,  Ch. 
J.,  in  Rax  V.  Rorne.  Cowp.  672,  98 
Reprint  1800.)  Here  the  extrinsic 
fact  that  the  defendant  had  a  bam 
full  of  corrt,  ia  the  averment.  The  al- 
legation that  the  words  were  uttered 
in  a  conversation  In  reference  to  that 
bam,  Is  the  colloquium;  and  the  ex- 
planation given  to  the  words  thus 
spoken,  Is  the  Innuendo.  (See  also 
Hawkes  ▼.  Hawkey,  8  Bast  427,  108 
Reprint  407."  Van  Vechten  v.  Hop- 
kins, 6  Johns.  (N.  T.)  211,  220,  4 
AmD  889.  See  also  Cooper  v,  Qreeley, 
1  Den.  (N.  T.)  847.  861;  Hllllgan  v. 
Thorn,  6  Wend.  (N,  T.)  412,  418.  See 
Libel  and  Slander  [25  Cyc  426,  4491. 

84.  Prlgmore  v.  Thompson,  Minor 
(Ala.)  420;  Stames  v.  Erwin.  88  N. 
C.  226.  228. 

as.  Burrill  L.  D.  See  Verlflcatlon 
[40  Cyc  198], 

Se.   See  Avoidpost  this  page. 

ST.  Webster  D,  [quot  Bames  v. 
Com.,  119  Ky.  848,  8B1,  61  SW  788,  22 
KyL  1802]. 

[a]  "Baoape"  distlsnlshsA^In 
an  instruction  that.  If  tne  Jury  be- 
lieved from  the  evidence  that  at  the 
time  a  defendant.  On  trial  for  murder, 
shot  and  killed  the  deceased  he  be- 
lieved, and  had  reasonable  ground  to 
believe,  that  the  deceased  was  about 
to  take  his  life  or  Inflict  on  him  great 
bodily  harm,  and  there  appeared  to 
him  In  the  exercise  of  a  reasonable 
Judgment  no  other  safe  means  to 
avert  a  then  real,  or  to  him  amuirent, 
danger,  if  any,  he  was  entitled  to  ac- 
quittal on  the  ground  of  self-defense, 
the  word  "avert"'  cannot  bo  con- 
strued as  equivalent  to  the  word  "es- 
cape," which  has  been  frequently  con- 
demned In  Instmctions.  Bames  v. 
Com.,  110  Ky.  348,  351,  81  SW  788.  28 
KyL  1802;  Utterback  v.  Com.,  69  SW 
618.  616,  80  SW  15,  22  KyL  1011. 

3S,  Bscriche  Dlcclonarlo.  "Padre 
McNamara  brought  with  hlra  the  con- 
tract of  lease  or  avlo.  which  had  been 
concluded  between  bim,  as  the  agent 
of  3ob6  Castro,  and  Alexander 
Forbes."  Castlllero  v.  U.  S„  2  Black 
(U.  S.)  17,  JOT,  17  L.  ed.  860. 

38.    Escriche  Dlcclonarlo. 

40.  See  also  Business  [8  Cyc  2591; 
Call  [8  Cyc  266];  Employment  [15 
Cyo  1041];  Occupation  [29  Cyc  1344]; 
Profession  [82  Cyc  683];  Trade  [38 
Cyo  670];  Vocation  NO  Cyc  214]. 

41.  Webster  Int.  D.  [quot  Ross  V. 
State,  9  Tnd.  A.  SB.  86  NB  187,  168]. 

[a]  •Tooatlou"  and  *'oconsatlon'* 
dlsttnrnishad^d)  In  Ross  v.  StatiL 
9  Ind.  A.  85,  36  NB  167,  168.  the  court 
said:  "It  is  the  contention  of  the  ap- 
pellant's counsel  that,  as  the  statute 
makes  unlawful  only  the  followlnK  of 
one's  usual  'avocation'  on  Sunday, 
and  not  the  pursuit  of  hie  vocation  or 
occupation,  the  acts  charged,  even  if 
proved,  do  not  constitute  an  offense 
under  such  statute.  In  this  view  of 
counsel  we  are  unable  to  concur.  It 
may  be  true  that  the  drau^tsman  of 
the  bill  was  somewhat  unfortunate  In 
the  choice  of  language  by  the  em- 
ployment of  the  word  lavocatlon*  tor 


*vocBt]on.*  The  primary  mectnlng  of 
the  word  "avocation*  Is  *«  calling 
away;  a  diversion,' — which,  of  coom 
is  the  very  onKislte  of  'vocatlur  or 
'occupation.'  Qood  writers  do  not  on 
the  word  (In  the  singular  number)  Id 
the  sense  In  which  it  Is  evidently  en- 

filoyed  in  the  statute.  When  used  in 
ho  plural  form,  however.  It  neani 
*vocatlon;  occupation;  usual  emplor- 
ment'  webst.  Int.  Diet.  tit.  'Avoca- 
tion.' It  will  be  noted  that  both  the 
statute  and  the  affidavit  use  tbe 
words  'usual  avocation.'  To  engice 
in  one's  *usual  avocation'  is  what  U 
made  unlawful.  A  'usual  avocatKm' 
cannot  mean  "a  calling  aside;  a  Ura- 
ston.'  That  which  Is  usual  Is  habit- 
ual, common,  customary,  not  spedil 
or  unusual.  As  "vocations'  may  be- 
come avocation,  so  we  think  oM^i 
"usual  avocation'  may  become  his  vo- 
cation." (2)  "Avocation"  Is  not  syn- 
onymous with  "vocation,"  but  the  use 
of  the  word  "avocation"  for  "voca- 
tion" in  an  Indictment  will  not  InvsU- 
data  the  indictment,  for  the  mlsnse  ot 
the  terms  as  Interchangeable  Is  by  so 
means  infrequent  and  leaves  no  ques- 
tion as  to  the  meaning  of  the  pleader 
in  ualng  such  word.  Peters  v.  SUt« 
(Tex.  Cr.  A.)  iS  SW  «8S. 

4S.  State  V.  Conger,  14  tnd.  8H 
897. 

[a]  Tor  eflwaw»le>  (1)  the  seiltac 
of  liquors  on  Sunday  has  l»een  heM 
an  avocation.  Voglesong  v.  State. 
9  Ind.  112,  118.  (2)  But  garalng  !■ 
not  an  avocation  within  the  prwl- 
bltlon  of  the  Sunday  law.  State  v. 
Conger,  14  Ind.  396,  397.  To  sane 
effect  Western,  etc,  R.  Co.  v.  Tean^ 
88  Oa.  612,  616.  10  SE  197. 

48.  Webster  Int.  D.  [quot  Ross  T. 
State.  9  Ind.  A.  85.  88,  86  NE  187]. 

See  also  Avoidance  poet  p 

48.   Barrtll  L.  D. 
„[a1   Am    msed    im  tftoadiar.^lB 

Meadows  v.  Bawkeye  ins.  Co,  C 
Iowa  887,  889,  17  NW  80O.  the  conn 
said:  "The  very  meaning  of  tbe 
words  •avoid*  and  *avoids,nce.'  wb« 
Qsed  by  pleaders,  implies  the  ad- 
mission of  the  defense  sought  to  be 
avoided.  Bouvler's  Law  nfcttonarr. 
Indeed,  there  cannot  be  an  avotif- 
ance  without  a  confession  of  tbe 
defense  sought  to  b«  avoided 
Oould's  Pleadings,  p.  84;  1  CfaUty'* 
Pleadings.  668.^ 

[b]  "AverUar*  eeM9eMa.~--'Ii 
the  self-defense  instruction  this  lao- 
goaga  appeared:  'And  there  reesoe- 
ahly  appeared  to  him  no  other  saf* 
means  of  *^voidlng"  Impending  ds>- 
ger.'  If  he  could  have  averted  at 
avoided  the  danger.  It  was  his  daty 
to  do  so,  and  It  was  eminontly  proptf 
to  put  the  expression  quoted  In  tha 
Instruction.  .  .  .  The  word  "nr^TtSs^ 
might  have  been  used  Instead  of 
'avoiding,'  but  It  would  have  cse- 
veyed  the  same  Idea."  Cook  v.  Cool, 
72  SW  283,  284,  24  KyL  1731. 

[c]  Baelvsldtt  aot  toijItei'—'The 
direction  In  this  section  [of  m  stat* 
ute]  that  collateral  questions  an 
to  be  "avoided*  Indicates  tliat  ttaV 
are  not  absolutely  excduded  tnm 
consideration."  Heody  v.  FMvna 
4  Gal.  A  411,  41T.  88  P  Ufc 


Pot  later  caeee,  devslopmsnta  and  cbaagea  In  the  law  aee  cumulative  Annotations,  same  Ut 

Digitized  by 


AVOIDANCE—AVOWBY 


[6C.J.]  875 


AVOIDAKOE."  A  making  void,  useless,  or 
empty,*^  the  introduction  of  new  or  special  matter, 
which,  admitting  the  premises  of  the  opposite  party* 
avoids  or  repels  his  eonelnsions  some  admission  in 
effect  of  the  existence,  prima  facie,  of  a  cause  of 
action  in  the  complainant  at  some  time,  and  some 
fact  supervenient  which  avoids  it  in  favor  of  de- 
fendant.*" 

AVOIBDUPOIS.'"'  The  name  of  a  system  of 
weights."* 

AVOW."    To  acknowledge  and  justify  an  aot 

48.  AfViaaBWI 

Of: 

Accord  and  satisfaction  see  Accord 

and  Satisfaction  19  I03-199. 
Action  for  cancellation  of  tnstm- 

roent  se«  Cancellation  of  Instru- 
ments [6  Cyc  282]. 
Collision  as  salvage  Mrvloa  me 

Salvan  fS5  Crc  728]. 
Composrtlon    with    creditor  see 

Compositions  with  Creditors  [8 

Cyc  488]. 
Compromise   and    settlement  see 

Compromise  and  Settlement  [8 

Cyc  B84]. 
Contract: 

Oenerally  see  Contracts  [9  Cyc 
685]. 

Between  husband  and  wife  see 
Husband  and  Wife  [21  Cyc 
1301]. 

Of: 

Bnlistment    see     Army  and 

Navy  S  18  fit  seq. 
Infant  see   Infants   [22  Cyc 

809]. 

Insane  person  see  Insane  Per- 
sons [22  Cyc  1174,  1209). 

Harried  woman  see  Hnaband 
and  Wife  [21  Cyc  1827]. 

Sale  of: 
Qoods  see  Sales   [SS  Cyn 
127]. 

Land  see  Vendor  and  Par- 
ehasw  [88  Cyc  18481. 
On  account  of  usury  see  Usury 

[38  Cyc  1018]. 
With: 


done;  to  make  an  arowry." 

AVOWET  or  ADVOWEY."  The  setting  forth, 
as  in  a  declaration,  the  nature  and  merits  of  de- 
fendant's ease,  showing  that  the  distress  taken  by 
him  was  lawful,  which  must  be  done  with  such 
sufficient  certainty  as  will  entitle  him  to  a  retomo 
babendo;"'  a  determination  of  an  election  before 
any  judgment  given;"  a  declaration;  a  separate 
countj  a  cause  of  action."'  An  avowry,  strictly 
speaking,  is  in  the  natore  of  an  action    or  declara- 


State  see  States  [38  Cyo  880]. 
United  States  see  United  States 
[39  Cyo  746]. 
Conveyance: 

Oenerally   see   Deeds    [IS  Cyc 
691]. 

Between  husband  and  wife  see 
Husband  and  Wife   [81  Cyc 

ISOt]. 
Of: 

Homestead  see  Homesteads  [21 

Cyo  557]. 
Infant   see   Infants   [22  Cyc 

S46]. 

Insane  person  see  Insane  Per- 
sons [22  Cyc  1174]. 

Uarried  woman  see  Husband 
and  Wife  [21  Cyc  1327,  1382]. 

Oitt: 

Causa  mortis  see  Otfts  [20  Cyo 

1243], 

Inter  vivos  see  Oifts  [20  Cyo 

1212]. 
Insurance  policy: 

Accident  see  Accident  Insurance 

IS  61-71. 
Vire  see  Fire  Insurance  [19  Cyc 

677]. 

Lilfe  see  Life  Insurance  [2S  Cyc 
8S8]. 

Live  stock  see  Live  Stock  In- 
surance [25  Cyc  1519]. 
Karlne  see  Martne  Insurance  [26 

Cyc  613J. 
Mutual  benefit  see  Mutual  Bene- 
fit Insurance  [29  Cyc  18S]. 
Xjlcense  to  railroad  to  enter  land 
and  construct   track   see  Rail- 
roads   [88  Cyc  168]. 
BCarrtasA  contract  see  Breach  of 
Promise  to  Marry  [6  Cyo  1001]. 
Bfortsase     on     married  woman's 
separate  property   see  Husband 
and  Wife  [21  Cyc  1482]. 
jielease  see  Release  [84  Cyo  1070]. 
Stipulation   see    Stipulations  [SO 
Cyc  1298]. 


Pleadlnar  matter  In  confession  and 

avoidance: 
Generally   see  Pleading   [SI  Cyc 
21&1. 

In  suit  to  quiet  title  see  Quletinr 
Title   [32  Cyo  18611. 
See  also  Avoid  ante  p  874. 
4f.   Bouvler  L.  t>. 
4B.   Bouvier  L.  D.  [quot  Hahalwe 
Bank  v.  Doui^ss,  81  Conn.  170,  177]; 
Frasnsr  v.  FisoiMl,  141  App.  IHv. 
88*.  871,  12«  NTS  478:  Porter  v. 
American  Tobacco  Co.,  140  App.  Dlv. 
871.  878,  126  NTS  710. 

4*.  Urt  v.  Hirwih,  1»  Fed.  S<8. 
670. 

[a]    •Vaner  la  avoiaaBoe.**  (1>  as 

applied  to  an  answer,  relates  only 
to  such  matter  as  avoids  a  conceded 
liability,  and  not  to  such  as  avoids 
the  effect  of  facts  admitted,  which, 
if  explained,  might  show  that  the 
liability  never  existed  at  all.  So 
that  a  defendant,  when  answering  a 
bUI  charging  a  transaction  to  have 
bean  of  a  certain  character,  although 
compelled  to  admit  facts  which 
would,  alone,  go  to  show  the  charge 
true,  may  nevertheless  state  other 
facts  which  go  to  show  that  it  really 
was  of  a  dllierent  character,  and  be 
entitled  to  have  the  whole  state- 
ment considered  evidence  for  him. 
Cooper  V.  Tappan,  9  Wis.  861,  867. 
<2>  -"Matter  of  avoidance,'  says  Mr. 
uoutd  tn  his  learned  and  accurate 
treatise  on  Pleading,  chap.  2,  section 
42.  'is  new  matter  which  admits  the 
declaration  to  be  true,  but  shows 
nevertheless,  either  that  the  defend- 
ant was  never  liable  to  the  recovery 
claimed  against  him,  or  that  ha  has 
been  discharged  from  his  original 
liability,  by  something  super- 
venient.'" Mahalwe  Bank  v.  Doug- 
lass, Jl  Conn.  170,  177  tquot  Pragner 
v.  PiBChel,  141  App.  I4v.  809.  871, 
128  NTS  478]. 

BO.    See    generally    Weights  and 
Measures  [40  Cyc  879]. 
81.    Bouvler  L.  D. 
[a]    "Avoirdapols  poud,"  as  used 
in  Pol.  Code  I  $215,  means  sixteen 
ounces  In  weight.    Hale  v.  Milllken, 
S  Cat.  A.  844,  356,  90  P  806. 
St.  See  Avowry  post  this  page, 
n.   Black  L.  b. 

[a]  b   aetlom    of  replevln^At 

common  law  when  defendant  to  an 
action  of  replevin  admitted  and  Jus- 
tined  the  taking  he  was  said  to 
"avow."  Newell  Universal  Mil!  Co. 
V.  Huxlow,  116  N.  T.  170,  174,  21  NB 
1048. 

[b]  Avowed  objeot  or  iatenttoa^ 

In  an  action  of  electment.  where  de- 
fense was  adverse  possession,  the 
trial  court  left  it  to  the  Jury  to 
say  whether  the  agent  of  plaintiff's 
testator  entered  upon  the  land  with 
the  avowed  object  of  claiming  It  for 
his  principal.  Counsel  objected  to 
the  word  "avowed"  In  that  It  con- 
veyed to  the  Jury  the  meaning  that 
an  entry  to  survey  oft  a  part  of  the 
land  was  not  sufficient  unless  ac- 
companied with  some  verbal  declara- 
tion that  such  was  the  effect  in- 
tended. The  appellate  court  said: 
"But  they  had  Just  been  Instructed, 
In  the  language  of  Judge  Gibson, 
that  the  effect  of  an  entry  depends 
on  the  Intent  of  It  expressed  In 
words,  or  Intimated  by  an  act  equally 
BigniAcant — that  there  must  be  an 


explicit  declaration,  or  an  act  of 
notorious  dominion;  and  can  It  be 
doubted  they  would  understand  from 
all  this  that  the  intention  could  be 
avowed  as  well  by  deeds  as  by 
words?  An  entry  to  toll  the  statute 
must  not  be  accidental — nor  by  invi- 
tation of  him  In  possession,  nor  for 
any  equivocal  purpose  whatever,  but 
to  renin  a  pedal  possession  of  ths 
land  tor  purposes  Inconsistent  with 
the  title  of  the  occupier.  An  entry 
to  measure  off  8  acres  for  another 
would  be  such  a  purpose,  and  how 
could  It  be  more  distinctly  avowed 
than  by  the  act  Itself?  A  Jury  of 
common  intelligence  could  not  fall, 
we  thinic  to  get  the  very  law  of 
entry  from  all  that  the  Court  placed 
before  them.  We  are  not  then  to 
reverse  the  Judgment  on  a  mere  sug- 

festlon  that  they  may  have  mlsun- 
erstood  the  word  avowed."    Hood  v. 
Hood,   2B    Pa.    417.  423. 

M.  Avowry  or  advow>]ri 
Necessity  of  pleading  official  capacity 
of  otllcer  in  Impounding  animal  see 
Animals  I  648. 
Sufficiency  of  allegation  of  title  In 
pleading  avowry  ui  replevin  against 
distress  to  writ  see  Replevin  [84 
Cyc  1482]. 

M.  Bacon  Abr.  Ut  Rei>levin  <K> 
[quot  Brown  v.  Blssett,  21  N.  J.  L. 
267,  2741;  Woodfall  Landl.  &  T.  692 
[quot  Hill  V.  Stocking.  6  Hill  (N.  T.) 
277,  284.  To  same  effect  Newell  Uni- 
versal Mill  Co.  v.  Muxlow,  116  N.  T. 
170,  176,  21  NE  1048:  Wright  v.  Wil- 
liams. B  Cow.  (N.  T.)  601.  602;  Hill 
V.  Miller.  5  Serg.  &  R.  (Pa.)  866, 
357;  English  v.  Bumell,  2  Wile.  C.  P. 
258^  260,  96  Reprint  798. 

"When  property  was  distrained,  the 
remedy  by  the  owner  of  the  prop* 
erty  taken  was  an  action  of  replevin. 
'Upon  this  action  being  brought,  the 
distrainor,  who  Is  now  the  defendant, 
makes  avowry;  that  la,  he  avows  tak- 
ing the  distress  tn  his  own  right,  or 
the  right  of  his  wife,  and  sets  forth 
the  reason  of  it,  as  for  rent  arrears, 
damage  done,  or  other  cause;  or  else, 
If  he  Justifies  In  another's  right,  as 
his  bailiff,  or  servant,  he  Is  said  to 
make  cognisance;  that  Is,  he  ac- 
knowledges the  taking,  but  Insists 
that  such  taking  was  legal,  as  he 
acted  by  the  command  of  one  who 
had  a  right  to  distrain;  and  on  the 
truth  and  legal  merits  of  this  avowry, 
or  cognisance,  the  case  Is  deter- 
mined.^ (2  Black.  Com.  149.)"  Rich- 
ardson V.  Williamson,  24  Cal.  209, 
802. 

S6.  Equitable  Co-operative  Pdy. 
Co.  V.  Harsee,  28  Hun  (N.  T.)  lOl, 

177. 

A7.  Newell  Universal  Mill  Co.  v. 
Muxlow,  116  N.  T.  170.  176,  21  NE 
1048. 

58.    Equitable  Co-op.  Fdy.  Co.  v. 
Hersee,  33  Hun  <N.  T.)  109,  177. 
[a]   '•OogidaaMs''  dlstlafBlahM..-. 

"It  is  shewn  as  cause  of  demurrer, 
that  the  defendant  makes  cogntsanoe 
when  he  should  have  avowed.  An 
avowry  as  distinguished  from  a  cog- 
nisance, imports  a  taking  in  one^s 
own  right:  a  cognisance  Imports  a 
Justification  under  the  authority  of 
another.  Undoubtedly  the  defendant 
has  erred  in  the  use  of  the  form, 
but  the  mistake  is  immaterial.  It 
was  so  held  on  error,  in  Wbeadon  v. 
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AVOWRY— AWaWO 


tion,'>'  and  by  it  the  avowant  makes  title  to  the 
option  of  the  property  of  another .^^ 

AVULSION.*^  The  removal  of  a  oonaiderable 
quantity  of  earth  from  the  land  of  one  proph^or 
and  its  deposit  upon,  or  annexation  to,  the  land  of 
another  suddenly  and  by  the  perceptible  action  of 
water  the  sudden  and  rapid  change  of  the  chan- 
nel of  the  stream  which  is  the  boundary,  whereby 
it  abandons  its  old  and  seeks  a  new  bed."' 

AWAIT.  To  be  in  store  for:  attend:  be  ready 
for." 

Fhraaes  in  which  the  word  has  been  nsed  in  its 

participial  form  have  received  judicial  interpreta- 

Sugg.  Cro,  Jac.  372,  373,  79  Reprint 
818,  where  In  making  cognisance, 
'bene  advocat,'  Ac,  Instead  of  'cog- 
novit,' the  exact  reverse  of  the  pres- 
ent case,  was  adjudged  sufflclent." 
Brown  v.  Blssett.  21  N.  J.  L.  46.  49. 

69.  Brown  v.  Bisselt,  21  N.  X  L. 
267. '274;  Newell  Universal  Mill  Co.  v. 
Muxlow.  115  N.  T.  170,  17B.  21  NE 
1048;  KUburn  v.  Ixma.  37  Hun  (N. 
T.)  237.  240. 

[a]  Magkr  reqwl— a.  An  avowry 
was  In  the  nature  of  a  declaration 
which  required  a  reply  from  plain* 
tiff,  and  in  default  of  one  defendant 
was  entitled  to  Judgment.  Newell 
Universal  Mill  Co.  v.  Muxlow,  115 
H.  T.  170,  17G.  21  NE  1048:  Kllburn 
V.  Lowe,  S7  Hun  (N.  Y.)  2S7.  240. 

60.  Brown  v.  Blssett,  21  N.  J.  L. 
267.  274. 

61.  Avulakwi 
By: 

Navigable    water    see  Navigable 
Waters  C29  Cyc  349,  853]. 

Nonnavlgable    water    see  Waters 
£40  Cyc  625]. 
Effect  on  boundary  see  Boundaries 

[5  Cyc  904]. 
See  Accretion  1  C.  J.  p  730;  Batture 

[29    Cyc    348];    Erosion    [16  Cyc 

535];  Reliction  [29  Cyc  349]. 

68.  St.  Clair  County  v.  Lovlngston, 
23  Wall.  (U.  C.)  46,  67,  23  L.  ed.  59; 
Denny  v.  Cotton,  3  Tex.  Civ.  A.  634, 
639,  22  8W  122. 

[a]  In  Spanlali  Uw  (1)  the  sud- 
den or  violent  transfer  of  soli  by  the 
agency  of  a  river.  Escrlche  Dlc- 
clonario.  (2)  Land  separated  by  a 
sudden  change  in  the  current  of  a 
river  from  a  hacienda  renuilns  a 
part  thereof.  Martinez  v.  San  Mateo, 
6  Philippine  3,  6,  4  Off.  Gas.  311. 

[b]  To  oonstltnte  "aTulston" 
along  the  Missouri  river  bordering 
upon  Kansas  the  banit  must  be  de- 
stroyed or  removed  suddenly,  visibly, 
rapidly,  violently,  In  substantial 
quantity,  and  in  a  manner  unusual  to 
that  river.  To  constitute  "avulsion" 
it  Is  not  essential  that  the  land 
torn  away  be  removed  Intact  so  as 
to  be  capable  of  location  or  Identi- 
flcation.  Wood  v.  McAlpine,  85  Kan. 
667,  663,  118  P  1060. 

[c]  "AeorettoB"  and  "erosion*' 
diatUCVUked. — (1)  "The  terms  'avul- 
sion,* on  the  one  hand,  and  'gradual 
and  imperceptible  accretion,'  on  the 
other,  are  used  by  writers  on  alluvion 
to  contradistinguish  a  sudden  disrup- 
tion of  a  piece  of  ground  from  one 
man's  land  to  anothers.  which  may 
\>a  followed  and  identified,  from  that 
increment  which  slowly  or  rapidly 
results  from  floods,  but  which  Is 
utterly  beyond  the  power  of  identi- 
fication." Benson  v.  Morrow,  61  Mo. 
345.  352.  (2)  'The  channels  of  the 
rivers  and  other  streams  and  bodies 
of  water  may  and  do  become  changed 
and  their  physical  location  altered  by 
the  forces  of  nature  operating  upon 
their  shores  or  banks.  When  the 
change  Is  made  Insensibly,  by  grad- 
ual and  Imperceptible  washing  away 
of  one  shore  and  the  formation  tn 
like  manner  upon  the  other  shore. 
It  l8  said  to  be  >by  erosion  and  ac- 
cretion.' When  It  Is  made  -  suddenly 
and  violently,  and  Is  visible  and  the 


tion,  such  as  ''awaiting  deliveTy/'**  "amutii^ 
further  eonveyance,"     "awaitii^  triaL"" 
AWABD.oa 

AW  ABE.  Watchful;  vigilant;  on  one's  guard; 
informed;  in  possession  of  information;**  in- 
formed." 

AWAT-OOINO  CROP." 

AWNING."  A  roof-like  cover,  usually  of  can- 
vas, extended  over  or  before  any  j^aee  as  a  abetter 
from  the  sun,  rain,  or  wind;'*  a  movable,  roof- 
like covering  of  canvas  or  other  cloth,  spread  over 
any  place,  or  in  front  of  a  window,  door,  etc*  ai 
a  protection  from  the  sun's  raya.^* 


effect  certain.  It  is  called  'avulsion.' 
Where  the  boundary  lines  between 
individuals,  as  well  as  States  and 
nations,  are  marked  by  streams,  and 
the  location  of  the  stream  is  altered 
by  erosion  and  accretion,  it  continues 
to  be  the  boundary  line;  but,  where 
the  alteration  occurs  as  the  result  of 
an  avulsion,  no  change  is  made,  but 
the  limits  of  the  private  estates  or 
national  territory  and  Jurisdiction 
remain  as  before."  State  v.  Muncle 
Pulp  Co..  119  Tenn.  47,  103,  104  SW 
437.  <8)  Wbeve  land  bordering  on  a 
body  of  water  Is  lost  by  "erosion," 
which  Is  the  gradual  and  impercep- 
tible wearing  away  of  the  land  by 
the  natural  action  of  the  elements, 
the  state  succeeds  to  the  ownership 
thereof;  where  the  land  Is  added  by 
"accretion,"  which  Is  such  a  slow 
and  gradual  deposit  of  articles  that 
its  progress  cannot  be  measured, 
even  though  its  results  may  be  dis- 
cerned from  time  to  time,  the  new 
land  formed  belongs  to  the  owner 
of  the  upland  to  which  it  attaches; 
but  where  the  land  la  lost  by  "avul- 
sion," which  is  the  sudden  or  vio- 
lent action  of  the  elements,  the  effect 
and  extent  of  which  Is  perceptible 
while  it  is  in  progress,  the  bound- 
aries do  not  change.  In  re  Buffalo. 
208  N,  T.  319,  325,  99  NE  850.  (4> 
"Accretion  and  erosion  are  gradual 
processes.  Avulsion,  on  the  other 
hand.  If  that  term  be  applicable  to 
a  case  where  soil  Is  washed  away 
from  the  land  of  one  owner  with- 
out bdlng  deposited  upon  that  of  an- 
other ...  Is  a  sudden  pushing  back 
of  the  shore  line  due  to  or  effected 
by  a  violent  storm."  Peo.  v.  Steeple- 
chase Park  Co..  82  HIac.  247,  14S 
NTS  503. 

63.  Nebraska  v.  Iowa,  148  U.  S. 
359,  361,  12  set  396.  36  L.  ed.  186; 
James  v.  State,  10  Oa.  A.  13,  16.  72 
SE  600;  ChlcaKO  v.  Ward.  169  111. 
392,  408,  48  NE  927,  61  AmSR  186, 
38  LRA  849;  Wood  v.  McAlpine.  85 
Kan.  657.  663,  118  P  1060  [aff  reh  86 
Kan.  804,  121  P  916]:  McBride  v. 
Stelnweden.  72  Kan.  508,  512,  SI  P 
822;  Rees  v.  McDanlel.  115  Mo.  145, 
152,  21  SW  «J3;  Bouvler  v.  Strick- 
lett,  40  Nebr.  792,  801,  59  NW  550; 
In  re  Buffalo,  206  N.  T.  319,  327.  99 
NE  850;  Cawlfleld  v.  Smyth,  <9  Or. 
41  46.  138  P  227:  Stockley  v.  CIsuia. 
119  Tenn.  13^,  159.  104  8W  792. 
Si.    Century  D.' 

[a]  "Abuts"  dtstliiffnlslisd.— Where 
a  statute  authorizing  an  appeal  In  a 
criminal  cause  required  accused  to 
execute  a  recognizance  conditioned 
that  he  would  abide  the  Judgment  of 
the  court  of  appeals  a  recognisance 
in  which  the  condition  was  that  ac- 
cused would  "awai  t  the  action  of 
the  Court  of  Appeals,"  etc.,  was  not 
the  same  nor  substantially  synony- 
mous with  the  phrase  used  by  the 
statute.  Wilson  v.  State,  7  Tex.  A. 
38,  39.    See  Abide  1  a  J.  p  302. 

65,  Michigan  Cent.  R.  Co.  v.  Min- 
eral Springs  Mfg.  Co.,  16  Wall.  (U. 
S.)  318,  327,  21  L.  ed.  297  (where  It 
was  held  that  the  term  "awaiting 
delivery,"  as  used  In  a  charter  of  a 
railroad  company  providing  that  the 
company  should  not  be  responsible 


for  goods  on  deposit  In  any  of  their 
depots  awaiting  delivery,  meant  such 
goods  as  had  reached  their  final  des- 
tlnatlon  and  were  waiting  to  b«  de- 
livered over  to  the  consignee  on 
demand,  and  not  property  on  Its 
way  to  a  distant  point  to  be  taken 
thence  by  a  connecting  carrier). 

[a]  OonditloBS  precedent  to  dettr- 
srjr. — <1)  "Awaiting  delivery,"  as  used 
in  a  charter  of  a  carrier  providing 
that  It  shall  be  responsible  for  Boods 
in  Its  depots  awaiting  delivery  as 
warehousemen,  "presupposes  tbe  con- 
summation of  every  prelUnlnarr 
requisition  to  delivery;  tberefore  It 
presupposes  notice  to  the  consignee, 
and  the  elapsing  of  sufficient  time 
preparatory  to  its  reception.  That 
time,  at  common  law.  Is  a  reasonable 
time  .  .  .  and  during  that  time  it 
may  be  said  with  great  reason,  we 
think,  that  the  property  Is  awaiting 
delivery."  Michigan  CenL  R.  Co.  t. 
Ward,  2  Mich.  538,  544.  (2)  "Await- 
ing delivery,"  as  used  In  a  bill  of 
lading  providing  that  the  carrier 
would  not  be  responsible  for  the 
goods  while  at  any  station  awaiting 
delivery,  does  not  Include  goods 
which  were  switched  off  on  a  side* 
track,  and  of  which  jplalntifls.  on  in- 
quiring for  them,  could  not  leam 
that  they  had  arrived,  and  of  the 
arrival  of  which  the  carrier  had  not 
given  the  customary  notice.  McKln- 
ney  v.  Jewett  24  Hun  19,  It  [aS 
90  N.  Y.  267.  271]. 

66.  Texas,  etc.,  R.  Co.  t.  Heias. 
188  U.  S.  621,  627,  28  SCt  2S3,  4< 
It.  ed.  S58  <where  it  was  held  that, 
within  a  bill  of  lading  relieving  a 
carrier  from  liability  other  than  as 
a  warehouseman  while  the  said  prop- 
erty awaited  further  conveyance,  the 
terra  "awaited  further  conveyance' 
literally  meant  awaiting  the  time 
when  the  next  carrier  should  take 
the  property  In  hand,  but  that  cotton 
unloaded  by  a  connecting  carrier  at 
its  pier,  without  giving  any  notice 
of  Its  arrival  to  the  succeeding  car- 
rier, did  not  await  further  eonvey- 
ance). 

67.  State  V.  Fleming,  20  N.  IX 
105,  108,  126  NW  565  (holding  that 
a  criminal  case  was  not  "awalUng 
trial"  when  the  accused  had  onir 
been  bound  over  and  was  not  con- 
fined In  Jail,  but  at  large  voAtr  a 
bond  for  hiB  appearanfie). 

68.  See  Arbitration  and  Award 
E  12. 

66.   Century  I>. 

70.  Anntston  Electric,  etc.,  Co,  v. 
Rosen,  169  Ala.  195,  203,  48  3  798, 
133  AmSR  32. 

71.  See  Landlord  and  Tenant  [84 
Cyc  1069]. 

7a.  Awnlagt 
Llnbltlty  for  injuries  see  Hunlel^ 

Corporations  (28  Cyc  13791. 
Regulations  concerning  see  Manidpal 

Corporations  [28  Cyc  860]. 

78.  Webster  Int.  D.  (quot  State  v. 
Clarke,  69  Conn.  371.  373.  37  A  f7&, 
61  AmSR  45,   39  LRA  670]. 

74.  Century  D.  (quot  State  V. 
Clarke,  69  Conn.  371.  378.  37  A  975. 
61  AmSR  45,  39  LRA  670]. 

[a]  MatlHet  fkOBt  •«ftaaw.'«— As 
thus  defined  "awning"  means  tlw 


For  later  eaeaa,  darelopmeat*  and  ebaagee  in  the  law  aee  oumulatlve  Annotations,  same  title,  pace  and  note  number. 
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AX   A  mechanical  tool.'' 

AXLE  BOXES.  Bushings  for  hubs,  whose  duty 
is  to  take  the  wear  incident  to  revolving  on  the 
^indle  of  the  axle." 

ATLE.  ATEL,  AIEL,  or  AXLE.  The  name  of 
8  writ  which  lay  when  a  man's  grandfather  or 
grandmother  was  seised  of  lands  in  fee  simple  on 
the  day  of  his  or  her  death;  and  a  stranger  en- 
tered on  that  day,  and  abated^  or  disposaeaaed  the 
heir  of  his  inheritance.!'^ 

ATUBAKTE.  In  Spimish  law  assistant,"  as 
ayndante  de  policia,  assistant  of  police. 

AV  UMTAHIENTO.  In  Spanish  law  literally  a 
league  pr  confederation  of  persons  for  defensive  or 
cMffenaive  |)urp08es."  More  commonly  the  munici- 
pal eonndl  or  board  of  a  town  consisting  of  the 
alcalde,  regidores,  and  others.^"  Hence,  by  meton- 
ymy, the  municipal  government  or  even  the  mu- 
nicipality itself."'  Also  the  city  hall  or  municipal 
building  where  such  board  meets  and  where  the 
mimicipal  oflBees  are  loeated."^ 


AZAK.  Literally  "Harard,"  "chance."  The 
Spanish  law  treats  games  of  chance,  luck,  or  hazard, 
suerte,  envite,  6  azar,  as  prohibited,  and,  on  a 
principle  analogous  to  the  eommon-law  maxim,  In 
pari  delicto  potior  est  conditio  possidentis,  with- 
holds its  aid  from  those  who  have  either  won  or 
lost  at  such  games."^  Instruments  given  to  secure 
such  losses  are  unenforceable,"*  even  in  the  hands 
of  an  assignee,"'  unless  the  latter  has  been  led  by 
the  debtor  to  consider  the  instrument  valid.*'  The 
rule  does  not  apply  to  voluntary  payment  of  such 
losses,*'  or  prevent  the  recovery  of  money  loaned 
to  be  used  in  gambling,  even  at  the  lender's  house." 
Exception  is  also  made  where  fraud  has  been  prae- 

'  ticed  on  the  loser  or  where  he  is  under  legal  dis- 
ability.*'  In  determining  what  is  a  prohibited  game 

>  the  courts  define  it  as  one  whose  result  does  not  de- 
pend upon  the  skill  or  ability  of  the  players  but 
solely  upon  chance.*"   Thus,  games  like  baearrat*^ 

'  and  monte     are  prohibited  games,  while  burro  *' 


«TlnK  which  shelters  or  protects,  as 
distinct  from  Its  frame  or  support, 
and  this  covering  may  extend  over 
or  hanr  In  front  of  the  protecte<| 
place,  n  le  In  the  sense  of  the  cov-* 
erlniT,  as  distinct  from  ita  frame,  that 
the  word  "awning"  1b  .used  In  a  city 
ordinance  prohibiting  the  erection  or 
use  of  any  awning,  except  the  same 
be  upon  a  suitable  frame  and  at- 
tached entirely  to  the  building.  State 
V.  ClarKe,  69  Conn.  371.  373.  37  A 
975.  61  AmSR  45,  39  LRA  670. 

T5.  Pike  v.  Witt,  104  Mass.  596, 
698. 

Ca]    "IKwptm"  dlaWngnlshed.— An 

ax  Is  a  mechanical  tool  rather  than 
a  weapon  to  be  used  in  combat  and 
the  mere  fact  that  one  of  three  men 
carries  an  ax  to  a  sawmill,  which 
they  enter,  cannot  be  supposed  to 
excite  terror.  Pike  v.  Witt,  104  Mass. 
595,  598. 

TV.  Ives  V.  Hartford  Spring,  etc., 
Co..  11  Fed.  610.  Sll,  20  Blatchf. 
SSS  tolt  Knight  Uechanlcal  D.]. 

TT.   Burrin  L.  D. 

T8.   Blscrlche  Dleclonarla 

T9.    Bscrlche  Dlcclonarlo. 

80.  Spain.  — '  Escrlche  Dlcdonario. 
In  Supleraento,  pp  85-88.  to  this  work 
the  modern  legislation  on  the  sub- 
ject la  discussed  in  extenso. 

United  States. — It  Is  so  used  in 
CastUlero  v.  V.  S.,  2  Black  (U.  S.) 
17.  194,  17  L.  ed.  360;  Strother  v. 
Iiucas,  42  Pet.  <U.  8.)  442  note,  9  L. 
ed.  1149;  Friedman  v.  Goodwin.  9  F. 
Cas.  Jfo.  6.119,  McAII.  142;  Hollfman 
V.  Peebles,  1  Tex.  673,  696. 

81.  U.  S.  v.  Dangga,  (Philippine) 
12  Off.  Gaz.  1124;  Aguado  v.  Manila. 
9  Phlllm>lne  618.  62B  (where  the  court 
■aid:  TThe  principal  of  the  old  city 
of  Manila  (Ayuntamlento  de  Manila) 
was -the  Spanish  Government  In  the 
Philippine  Islands,  and  when  that 
Government,  on  the  11th  day  of 
A^rll,  1899,  at  least,  ceased  to  exer- 
cise any  power  or  control  over  this 
territory  (the  Philippine  Islands),  all 
Its  asents.  Including  the  Ayuntaml- 
ento ae  Manila,  also  ceased  to  exist, 
BXtA  thtreforo  this  agent  was  with- 
out authority  either  to  make  or  to 
perform  contracts.  There  was  no 
functionary  of  either  Oovernment 
left  with  any  authority  whatever! 
The  Spanish  Government,  with  all  Its 

Kvernmental  agencies,  upon  the  11th 
y  of  <  April,  1899,  at  least,  ceased 
to  have  or  to  exercise  any  functions 
within  -the  Philippine  Islands.  Upon 
that  day  the  people  who  formerly 
conbtltated  the  Ayuntamlento  de 
XCanlla  became  subject  to  the  general 
laws  (not  political)  applicable  to  the 
whole  territory  and  to  such  rules  and 
resulatlons  as  the  new  authority 
mliAt  Me  fit  to  pramulgata";  and 


holding  also  that  the  present  city  of 
Manila  Is  not  liable  for  debts  of  the 
Ayuntiunlento  de  Manila). 

88.  The  'principal  government 
balldlng  In  the  Philippines,  where  thjs 
legislative  and  leading  executive 
^ranches  are  mainly  housed.  Is 
termed  the  "ayuntamlento"  because, 
although  now  occupied  by  the  Insular 
government.  It  belongs  to,  and  was 
designed  for,  the  city  of  Manila. 

83.  Spain. — Civ.  Code  arts  179S, 
1799;  Sentence  Supr.  Trlb.  March  20, 
1889. 

Philippine.— v.  Code  art*  1798, 
1799;  Azada  v.  Martinez.  15  Philip- 
pine 627,  530;  Sparrevohn  v.  Bach- 
rach,  7  Philippine  194;  Llchauco  v. 
Martinex,  '6  Phfllppine  594,  595;  Hljos 
de  la  Rama  v.  Lacson.  8  Philippine 
618,  619;  Esealante  v.  Francisco.  2 
Philippine  650,  1  Off.  Gas.  855;  Palma 
V.  Canliares.  1  Philippine  602,  608,  1 
Off.  Gaa.  616. 

Argentina.— Civ.  Code  lib  II  tit  IX 
9  2. 

Chill.— Civ.  Code  arts  2Zfift-82e«. 
Guatemala. — Civ.  Code  arts  1857- 
1865. 

Uruguay.— Civ.  Code  arts  2119- 
2124. 

Venezuela.— Ov.  Code  arts  1780- 
1782  (applying  the  principle  to  lot- 
teries). 

See  generally  Gaming  120  C:yc 
873]. 

84.  Llchauco  v.  Martinez,  6  Philip- 
pine 594,  B98;  Hijos  de  la  Rama  v. 
LacBon,  2  Philippine  618,  619;  Esea- 
lante V.  Francisco.  2  Philippine  650, 
I  Oft.  Oaz.  855;  Palma  v.  Canlzares. 
1  Philippine  602,  608,  1  Off.  Gaz.  516. 
But  one  who  conceals  or  destroys 
such  Instnfmenta  is  guilty  of  estafa, 
at  least,  prima  facie.  U,  S.  v.  Qomei 
Rlcoy.  1  Philtpplne  695,  598.  There 
Is  a  strong  dessenting  opinion  by 
'Willlard.  J. 

88.  Azadia  v.  Martlnes,  16  Philip- 
pine 627.  530;  Llchauco  V.  Martinex, 
6  Philippine  594,  698. 

86.  "According  to  the  facts  set 
out  in  the  Judgment  of  the  court  be- 
low, the  plaintiff  acquired  the  owner- 
ship of  the  note  in  question  by  virtue 
of  its  indorsement,  he  having  paid 
the  value  thereof  to  Its  former 
holder:  He  did*  so  without  being 
aware  of  the  fact  that  the  note  had 
an  unlawful  origin,  since  he  was  not 
given  notice,  as  the  court  found,  of 
any  conditions  existing  against  the 
note.  Furthermore,  he  accepted  It  In 
good  faith,  believing  the  note  was 
valid  and-  absolutely  good,  and  that 
the  defendant  would  not  repudiate  it 
for  the  reason  that  he,  the  defendant, 
had-assured  him  before  the  purchase 
of  the  note  that  the  same  was  good 
and  that  he  would  pay  it  at  a  dis- 


count. Without  such  assurance  from 
the  defendant  we  can  hardly  believe 
that  the  plaintiff  would  have  bought 
the  note.  It  la  thus  inferred  from 
the  fact  that  he,  the  plaintiff.  In- 
quired from  the  defendant  about  the 
nature  of  the  note  before  accepting 
Its  indorsement.  These  facts  BUfn- 
clently  show  that  the  plaintiff  bought 
the  note  upon  the  statement  of  the 
defendant  that  the  same  had  no  legal 
defect  and  that  he  was  thereby  in- 
duced to  buy  the  same  by  the  per- 
sonal act  of  said  defendant.  In  view 
of  this,  we  are  of  the  opinion  that 
the  defendant  can  not  be  relieved 
from  the  obligation  of  paying  the 
plaintiff  the  amount  of  the  note  al- 
leged to  have  been  executed  for  an 
unlawful  consideration.  If  such  un- 
lawful consideration  did  In  fact  exist, 
the  defendant  deliberately  and  ma- 
liclously  concealed  It  from  the  plain- 
tiff. Therefore,  to  hold  otherwise 
would  be  equivalent  to  permitting 
the  defendant  to  go  against  his  own 
acta  to  the  prejudice  of  the  plain- 
tiff. Such  a  holding  would  be  con- 
trary to  the  most  rudimentary  prin- 
ciples of  Justice  and  law."  Rodri- 
guez v.  Martinez,  B  Philippine  67,  69. 
Compare  Palma  v.  Canizares,  1  Phil- 
ippine 602,  606,  1  Off.  Gaz.  516. 

87.  Spain. — Civ.  Code  arts  1788, 
1799. 

Philippine. — Civ.  Code  arts  1798, 
1799;  Conchegull  v.  Hyams,  2  Philip- 
pine 51,  53  (where  the  owner  of  a 
horse,  who  brought  It  to  raffle  for 
delivery  to  the  winner,  was  held  not 
entitled  to  recover). 

88.  Vasquez  v.  Florence,  B  Philip- 
pine 188,  184. 

89.  Spain. — Civ.  Code  art  1798. 
Philippine, — Civ.    Code    art  1798; 

Reyes  v.  Martlnes.  5  Philippine  402, 
404  (holding,  however,  that  no  such 
condition  had  been  proved), 

Argentina.— Civ.  Code  lib  II  tit  IX 
9  2. 

Sa  Reyes  v.  Martinez,  5  Philip- 
pine 402,  404. 

81.  Sentence  Supr.  Trlb.  March  20. 
IS89  (Including  "30  and  40"  and 
"ruleta"  In  the  same  class). 

98.  Llchiiuco  V.  Martinez,  S  PhlUp- 
plne  594.  697. 

9&  Reyes  y.  Martinez.  5  Philip- 
pine 402,  404  twhere  It  la  observed: 
"The  game  of  "burro"  is  a  common 
game  among  the  Filipinos,  and  Is 
generally  regarded  as  a  mere  parlor 
game,  and  is  not  a  game  of  chance, 
lUck.  or  hazard,  and  Is  therefore  not 
prohibited  by  law.  Therefore  a  per- 
son who  executes  and  dellvera  a 
promissory  note  for  money  lost  in 
the  game  of  'burro'  is  liable  on  such 
contract,  unless  fraud  had  been  prac- 
ticed, Or  Unless  such  person  la  a 
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AZAR—BACKQAMUON 


and  outdoor  Bports"*  are  not.  In  the  absence  of 
proof,  poker  will  not  be  presnraed  to  be  a  game 
of  ehanee,**  and,  unless  the  game  is  found  to  be 
a  prohibited  one,  reeovei^  is  permitted,  if  the 
amount  is  not  too  excessive."'  But  recovery  of 
a  sum  lost  at  two  games,  one  prohibited  and  the 
other  permitted,  wUl  not  be  allowed  unless  the 
amount  lost  at  the  latter  is  expressly  shown.*^ 

AZO  0OHFOmn>S.'"  Certain  aniline  colors  de- 
rived from  coal  tar." 

A20TES.  In  Spanish  law  corporal  punishment 
by  whipping.*  It  is  not  mentioned  in  the  present 
Spanish  penal  code  but  is  retained  in  Chili.' 

AZOT^AnON.'  A  chemical  process  used  in  the 
creation  or  devdopment  of  coal  tar  colors.' 

B.» 

BABBITT.*   To  line  or  furnish  with  babbitt 

metal.' 

BABBITTINa  JIO.'*  A  melting  box  in  which 
bearings  or  bearing  brasses  are  placed  while  being 
babbitted.* 


BABBITT  METAL.'*  A  soft  white  antifrifftka 
metal,  of  varying  compositions;^*  any  of  several  al- 
loys aimilariy  used.*' 

BABOBD.  A  French  nautical  tmn  meaning 
"port."" 

BAOK.**  GenoraUy,  to  indorse;**  to  advance 
money  on  aeeount.**  In  hunum  beings,  the  hinder 
part  of  the  body,  extending  from  the  neck  to  the 
end  of  the  spine.*' 

PhnuM  in  wUdi  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "back-fir- 
ing,"** "back  flow,''*'  "back  from,"'*  "back 
lands,""  "back  Une,"»  "back  Toad/*»  and 
"back  taxes."" 

BACK  B02n>.   In  Scotch  law  and  conveyancing 
an  instrument  equivalent  to  a  declaration  of  trust 
English  conveyancing;  a  deed  which,  in  coujunetioa 
with  an  absolute  disposition,  constitutes  a  trust." 

BACKEB.'"  One  who  backs  or  supports,  or  who 
aids  and  abets,  another  in  an  undertaking.'* 

BAOKaAUMON.  A  game  played  with  dice  and 


minor  or  Inoapaclt&ted  to  admlnlBter 
blB  property"). 

M.  Spain.— Civ.  Cod«  art  1800. 

Philippine.— Civ.  Code  art  1800. 

95.  Sparrevohn  v.  Baohraoh,  7 
Philippine  194,  195. 

96.  Spain. — Civ.  Code  art  1801. 
Philippine. — Civ.  Code  art  1801. 

97.  Lichauco  v.  Martinez,  6  Philip- 
pine 694,  698,  6  Oft.  Qaz.  89  (holding 
also  that  a  note  given  by  the  loser 
to  one  of  several  players  did  not  con- 
stitute a  loan  to  the  maker  of  the 
amount  won  by  the  others,  but  rather 
an  assignment  to  him  of  their 
claims). 

9S.   See  Acotlsatlon  post  this  page. 

99.  Matheson  v.  Campbell.  78  Fed. 
910,  912,  24  CCA  384  [rev  69  Fed. 
697,  800]. 

[a]  DedTatloa  e<  tam^The  word 
"a»o^'  Is  derived  from  "aaote,"  or 
"nitrogen,"  being  used  to  show  that 
these  compounds  contain  nitrogen  in 
the  form  of  nitrous  acid.  Matheson 
V.  Campbell,  69  Fed.  697,  600,  78  Fed, 
910,  912,  24  CCA  884. 

I.  Bscrlche  Dtcclonarlo. 

8.    Law  of  Aug.  3,  1878,  I  4. 

a.  See  also  Aso  Compounds  ante 
this  page. 

4.  Matheson  v.  Campbell,  78  Fed. 
910,  912,  24  CCA  884  [rev  69  Fed. 
697.  6001. 

[a]  To  atotlw  nob  a  color  is  to 
treat  it  with  nitrogen.  To  diaiotlie 
la  to  unite  two  nitrogen  atoms  to  a 
hydrocarbon  radical,  and  to  form  a 
dlaao  compound.  A  repetition  of  the 
process,  or  redlasotliatlon,  forms  a 
dlaio  compound.  The  general  for- 
mula, "R(BOtH)  s— N-N— Ci*HiNH. 
(a),"  includes  the  sulpho  acids  of 
any  radical — a  group  comprising  a 
great  number  and  variety  of  colors. 
Matheson  v.  Campbell.  69  Fed.  697, 
600  [aCT  reh  77  Fed.  280,  and  rev  on 
other  grounds  78  Fed.  910,  24  CCA 
S84]. 

6.    See  A  1  C.  J.  p  1  g  2. 

6.  See  Babbitting  Jig  post  this 
page;  Babbitt  Metal  post  this  page. 

7.  Webster  Int.  D.  [qnot  Ingersol 
V.  National  Sash,  etc..  Factory,  134 
La.  19,  22,  63  S  609]. 

8.  See  Babbitt  ante  this  page; 
Babbitt  Metal  post  this  page. 

9.  Webster  Int.  D,  fquot  Ingersol 
T.  National  Sash,  etc.,  Factory,  134 
La.  19,  22,  6S  8  809]. 

10.  See  Babbitt  ante  this  page; 
Babbitting  Jig  ante  this  page. 

II.  Webster  Int.  D.  [quot  Ingersol 
V.  National  Sash,  etc..  Factory,  184 
La.  19,  22,  68  S  609]. 

la.  Webster  Int.  D.  [quot  Ingersol 
V.  National  Sash,  etc..  Factory,  134 
La.  19,  22,  63  S  609]. 

18.  The  Charles  Tlberghlen,  143 
Fed.  676. 


14.  See  Backer  post  this  pace; 

Backward  post  p  878. 

15.  Abbott  L.  D. 

[a]  Ob  lartnimsnt  ttMlf.— -A  stat- 
ute requrlng  the  certificate  of  the 
oath  administered  to  appraisers 
chosen  to  make  a  levy  to  be  written 
on  the  "back  of  the  execution"  means 
on  the  execution  Itself,  and  there  is 
no  compliance  with  the  statute  where 
the  certificate  Is  on  a  separate  piece 
of  paper,  one  corner  of  which  is 
affixed  to  the  Instrument.  Hall  v. 
Staples.  74  Me.  178,  180. 

[b]  »ae>1ag.— In  England,  where 
a  warrant  of  a  Justice  of  the  peace 
in  one  county  Is  to  be  executed  In 
another.  It  must  Arat  be  Indorsed  by 
the  Justice  In  such  other  county, 
which  practice  Is  termed  "backing; 
warrants."  4  Blackstone  Comm.  292. 
See  Backer  post  this  page. 

16.  Miles  v.  Columbia  Packers'  As- 
soc., 41  Or.  617,  621.  69  P  827. 

[a]  BnqrioymMit  not  ladloafd. — 
A  statement  to  the  employees  of  a 
fisherman  that  a  canning  company 
would  "back  him"  and  see  him 
through  Is  evidently  nothing  more 
tiian  an  agreement.  In  consideration 
of  securing  the  salmon  to  be  caught, 
to  advance  on  account  thereof  a  rea- 
sonable sum  of  money,  and  not  as 
indicating  employment  of  the  fisher- 
man by  the  company.  Miles  v.  Co- 
lumbia Packers'  Assoc.,  41  Or.  617, 
621,  69  P  827. 

17.  Webster  Int.  D.  [quot  Ft 
Worth,  etc,  R.  Co.  v,  Rogers,  21  Tax. 
Civ.  A.  606,  606,  63  SW  366]. 

[a]  niaa  It  Is  held  that,  although 
an  allegation  of  Injuries  to  the  chest 
made  evidence  of  the  spitting  of 
blood  relevant  as  a  possible  natural 
result  of  a  severe  injury  to  the  chest, 
a  general  allegation  of  an  injury  to 
the  back  was  not  sufficient  to  render 
evidence  of  Injuries  to  the  kidney 
and  bladder  admissible,  that  region, 
apparently,  not  being  regarded  as 
Included  in  the  term  "back."  Ft. 
Worth,  etc.,  Co.  v.  Rogers,  21  Tex. 
Civ.  A.  606.  606.  63  SW  368. 

18.  Templeman  Bros.  Lumber  Co. 
V.  Fairbanks.  129  La.  988,  996.  67  S 
S09  (holding  that  such  phrase,  as 
applied  to  an  engine,  means  an  ex» 
plosion  of  gas  In  cither  the  exhaust 
or  the  Intake  pipe). 

19.  Chambers  v.  Kyle,  87  Ind.  83, 
86  (where  it  was  held  that  an  In- 
struction using  this  phrase  was  not 
Intended  in  its  literal  sense,  but  in 
the  ordinary  sense  of  backwater, 
prevented  from  flowing  by  reason  of 
an  obstruction  In  Its  course).  See 
Backwater  post  p  879. 

80.  Wlrth  V.  Jersey  City.  56  N.  J. 
L.  216.  218,  27  A  1066  (where,  in 
construing  a  city  charter  authorising 


commissioners,  where  the  line  of  the 
improvement  would  bisect  a  build- 
ing, to  require  the  owner  or  owners 
thereof  to  remove  it  "back  from"  the 
line  of  Improvement  in  case  the 
owner  or  owners  thereof  have  land 
enough  left  for  that  purpose,  it  was 
held  that  "back  from"  was  equiva- 
lent to  "off"  and  "away  from."  so 
that  the  protection  of  the  act  could 
be  invoked  by  the  city  whenever  the 
landowner  had  adjacent  lands  not 
built  upon  of  sufficient  area  to  move 
the  building  upon). 

81.  Ryerss  v.  Wheeler,  22  Wend. 
(N.  T.)  148,  160  <where  It  was  held 
that  "back  lands,"  as  used  tn  a  will 
providing  that  all  of  testator's  back 
land  should  go  to  certain  devlscfls^ 
was  Insufficient  of  Itself  to  designate 
any  particular  class  of.  land  owned 
by  the  testator,  and  might  refer  to 
different  objects,  or  to  none  upon 
which  any  distinctive  character  could 
be  fastened  by  extrinsic  proof,  but 
that,  where  the  premises  in  question 
and  other  lands  In  the  same  vicinity 
were  known  aa  and  called,  by  the 
testator  during  his  lifetime  and  tnr 
his  family  and  neighbors.  *%acfe 
lands,"  the  term  was  sufficient  to 
designate  the  devise). 

88.  Morse  v.  Williams,  (Tex.  Ov, 
A.)  142  SW  1186.  1189  (construing 
the  words  as  used  in  a  grant). 

88.  Blackburn  v.  Sanderson.  [19021 
1  K.  B.  794,  798  (where  it  was  held 
that  a  misdescription  tn  a  notice 
wherein  a  "cross  road"  was  called  a 
"back  road"  was  not  misleading 
where  they  were  both  defined  in  the 
sUtuta). 

8^  Oalnes  v.  Oalbreath,  14  Lea 
(Tenn.)  269,  863  (where  It  was  held 
that  "back  taxes,"  as  used  under  a 
statute  authorising  the  payment  -of 
back  taxes  in  state  certificates  of 
indebtedness,  were  to  be  construed 
as  not  Including  taxes  which  a  ee^ 
lector  had  collected  and  failed  to 
pay  over  to  the  state,  but  only  in- 
cluded taxes  due  from  the  orisbnd 
taxpayer). 

[al  Taxes  for  the  oamat  /sf 
are  not  included  In  the  term  "back 
taxes."  as  used  In  a  statute  provid- 
ing that  no  "back  taxes"  for  more 
than  three  years  shall  be  assesaei. 
Methodist  Eplsoopal  Church  South 
New  Orleans,  lOf  La.  611,  612.  SS  8 
101. 

[b]   VBooneetod    tawes  —  Tbass 

taxes  upon  which  the  ordinary  proc- 
esses provided  for  by  law  have  b««a 
exhausted.  Com.  v.  Loniavllle  Watsr 
Co.,  132  Ky.  206,  209,  IIS  SW  718. 

85.    Burrlll  U  D. 

96.    See  Back  ante  this  pagsi 

87,    Century  D. 

[a]    As   ladOTMr^-^thongh  .  Os 


For  later  eases,  dsvslopmsnta  and  tduufss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbv. 
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thirty  pieces,  called  men,  iq>im  a  board  or  taUe,  pe- 
enliuly  marked.'* 

BAOK  UP  «ToigATr  In  raiboad  parlance  a  sig^ 
oal  meaning  that  the  engineer  shall  back  np  the 
train.** 

BAOKWAU).'*  Reversed;  retuniing;  directed  to 
or  toward  the  original  starting  point.*^ 

BAOEWABDATXON.  The  preminm  paid  by  a 
seller  of  stock  for  the  privilege  of  poetponing  his 
delivexy  of  sneh  stoek  from  and  to  a  spuifled 
date." 

BAOEWATEB.  Water  prevented  from  flowing 
by  reason  of  an  obstruction  in  its  coarse  ;**  the  flow 
of  a  stream  which  is  retarded  and  retoroed  in  an 
opposite  direction  from  that  in  which  the  striata 


flows,  eattsed  by  some  natural  or  artiflaial  obsfecnc- 
tion  fromi  the  channel,  as  a  dam,  ete.** 

BAOTEEIOLOaT.  The  scimee  which  investi- 
gates bacteria  and  other  microbes,  especially  their 
Ufe,  history,  and  agency  in  the  production  of  dis- 
eases." 

BAB.  In  pleading,  materially  defective."  In 
ordinary  use,  a  term  of  comparison,*^  whose  mean- 
ing is  to  be  determined  from  the  context  or  the 

connection  in  which  it  is  used." 

Phrases  in  which  the  word  has  been  used  have 
]«ceived  jadioial  interpretation,  such  as  "t>ad  [ar^ 
tide],""  "bad  behavior/'"  "'bad'  blood/'" 
* '  bad  character, "  «  * .  bad  disease, "  «  "  bad  egg, ' '  •* 
"bad  faith,""  "bad  feeUng,""  "bad  girl,"" 


nature  of  the  obllaatlon  Which  an 
Indorser  of  a  notb  Ifitended'  to  con- 
tract was  suffldently  manifested  by 
puttintr  bti  name  on  the  back  of  the 
note,  the  addition  of  .the  word 
"backer"  seems  to  have  been  for  the 
purpose  of  declaring  still  more  ex- 
plicitly that  he  was  to  be  regarded 
as  an  Indorser.  Seabury  v.  Hunger- 
ford.  2  Hfll   (N.  T.)  80,  81. 

S8.  American  Encya  [quot  Wet- 
more  r.  State,  66  Ala.  198,  19t].  See 
Kenerally  OamlnK  [20  Cyc  S7Si. 

laj  Chune  of  nlzsis  awnreb— 
"Bouvier,  In  hla  dictionary,  under 
the  title  "GamlnK.'  says:  "There  are 
some  games  which  depend  altogether 
upon  skill,  others  iipoo  chance,  and 
soma  others  are  of  a  mixed  nature. 
Billiards  is  an  example  of  the  first, 
lottarr  of  the  second  and  ImckjRim- 
mon  of  the  last.* "  naming  v.  Bills, 
9  Or.  286.  290. 

IhJ  Vot  yawing <— In  backgammon 
tbe  dice  do  not  determine  the  result 
ot  the  game.  That  la  determined  by 
the  moves  of  the  men  by  the  oppos- 
ing- players.  It  Is  not.  therefore,  a 
"ga.me  played  with  dice,"  within  the 
probibltlon  of  a  statute  axainst  gam- 
Ing.  Wetmore  v.  SUte,  66  Ala.  198, 
201. 

a*.  Onlf,  etc..  R  Co.  T,  HUI.  29 
Tex.  Civ.  A.  12,  16.  70  SW  102. 

[a]  *'Zl«ik  airua"  diwUngmnedr- 
Ttiere  la  a  dlirerence  between  a 
*%ack  up  signal"  and  a  "kick  slxnal." 
A  back  up  signal  means  that  the 
engineer  shall  back  the  train,  A  kick 
•iSiwl  means  that  the  speed  ahall 
b«  aufllclently  increased  to  throw 
tl>«  cut  oft  car  into  the  side  track  by 
tbe  force  of  the  Increased  momentum 
without  followliu-  the  oar  into  the 
switch  with  the  rest  of  the  train. 
Oulf.  etc,  R.  Co.  T.  HUI,  29  Tex. 
Civ.   A.  12.  16,  70  SW  108. 

SO.    See  also  Back  ante  p  S78. 

ax.     Century  D. 

l&l  Saelnrardsv— A  policy  of  In- 
>ura.noe  on  an  India  voyage  out  and 
iom«  containing  tbeae  words,  "for- 
irar<38  and  backwards"  until  the 
ihip'«  arrival  at  her  last  station  of 
llscharge,  although  It  purported  llt- 
irally  to  be  from  a  foreign  port  of 
c>a.dizi«  until  the  ship's  arrival  tn 
jondon,  beginning  tne  adventure 
ipon  the  safd  goods  from  the  load- 
n/s  thereof  at  the  foreign  port  of 
oadlns.  must,  by  necessary  impllca- 
lon,  apply  to  all  goods  put  on  board 
n  tlie  course  of  the  voyage.  Vor 
fox*WSUrda  and  backwards'^  means 
rona  port  to  port  In  the  course  of 
h«  W»7aKe>  not  from  Europe  to  Asia 
nd  from  Asia  to  Borope.  But  were 
tie0«  words  omitted,  although  the 
isur&noe  was  to  all  or  any  ports  and 
]ax;e0  whatsoever  beyond  the  Cape  of 
'ood  Hope,  In  port  and  at  sea,  in  all 
la,c«0r  At  all  times,  and  in  all  serv- 
■  es,  with  liberty  to  proceed  to,  touch 
nd  artAy  at  any  ports  or  places  what- 

vor,  for  any  purpose  whatsoever, 
le  nolicy  would  attach  only  on  the 
ax^i^ular  cargo  taken  In  at  the  flrst 
tACtt  loaduic.  Salvador  v.  Hop- 
Ins,    *  Burr.  2707,  1712,  97  Reprint 


1957:  Onuit  V.  Paxton,  l  Taunt  MS, 
476,  127  Reprint  914;  Orant  v.  Dela- 
cour  [cit  Orant  v.  Paxton,  supra], 
sa.   Dos  Passoa  Stock-Brokers  270 

note  1. 

as.  Chambers  v.  Kyle,  81  ind.  88, 
SB. 

•4.  Hodges  V.  Rasrniond,  t  Mass. 
316.  318. 

SB.   State  v.  Dunoan.  MS  Ala.  19«. 

199,  60  8  2C6. 

Se.    Anderson  L,  D. 

S7,  Tobias  V.  Harland,  4  Wend. 
(N.  T.)  637,  641  (where  the  court 
said;  "Good  and  bad  are  generally 
terms  of  comparison.  The  same  ar- 
ticle may  be  called,  not  inaccurately, 
good  when  compared  with  one  of  the 
same  kind  of  a  much  inferior  qual- 
ity; and  it  may,  with  equal  oerrect- 
neas,  be  ctiaracterlsed  as  bad  when 
spoken  or  with  reference  to  the  most 
perfect  article  of  the  kind"). 

88.  Ridden  V.  Thayer.  127  Mass. 
487,  499:  Snell  t.  Snow.  IS  Mete. 
(Mass.)  i78,  282,  48  AmD  720;  Upton 
V.  Upton.  61  Hun  184,  186.  4  NTS 
980.   

aa.  Tobias  V.  HarlanO.  4  Wend. 
(N.  T.)  6S7,  640  (where  It  was  held 
that  an  action  of  slander  would  not 
He  for  saying  that  a  particular  ar- 
ticle made  by  another  was  not  a 
good  article,  or  that  it  was  a  bad 
article,  or  that  goods  manufactured 
by  him  were  bad.  or  were  not  as  good 
as  articles  manufactured  by  his 
neighbor,  for  example,  "Tobias' 
watches  .  .  .  are  bad."  They  "are  In- 
ferior watches."  "This  watch,"  pur- 
chased of  them,  "Is  a  bad  watch." 
For,  said  the  court,  "the  words 
charged  do  not  directly  Impeach  ttie 
Inte^ty.  knowledge,  skill,  diligence 
or  credit  of  the  plaintiff.  They  only 
relate  to  the  quality  of  the  article 
which  he  nuuinfaaturM,  or  In  whloh 
he  deals"). 

40.  In  rs  Spencer.  22  V.  Cam.  No. 
18,284;  U.  S.  v.  Heasky.  240  HI.  660, 
684,  88  NB  1031,  180  AmSR  268,  16 
AnnCaa  279  (both  caaes  holding  the 
term  to  mean  conduct  such  as  the 
law  punishes).  See  Behavior  post 
p  — ;  During  Good  Behavior;  Good 
Behavior   [20  Cyc  1269]. 

Ca]  Vor  mimplm,  a  person  who 
has  committed  perjury  has  been 
guilty  of  bad  behavior,  which  will 
preclude  his  being  naturalised  as  a 
altlsen  under  the  statute  requiring 
9uch  applloants  to  have  behaved  as 
men  of  good  maral  character.  In  rti 
^ncer,  22  F.  Cas.  No.  18,284. 

41.  Jenkins  v.  'SUte,  123  Qa.  628. 
627,  61  SB  698  (holding  that  *"bad' 
blood"  which  produces  a  ehertshed 
Intention  to  deliberately  kill  was  not 
to  be  confused  with  "Imt'  blood," 
excited  by  a  sudden  and  anexpeoted 
emergency  with  which  the  slayer, 
through  no  fault  of  his  own.  was 
unfortunately  confronted). 

4t.  Carter  v.  Cavenaugh,  1  Greene 
(Iowa)  171.  176.  See  Chanuster  [< 
Cyc  892];  Good  Character;  RepuU- 
tlon  [84  Cyc  1628]. 

[a]  •9ad  ofc  era  star  -mmA  KtamaA 
MiMMIeV  la  oonstantlr  uaa^to  slc- 


nify  character  and  reputation  with 
regard  to  morUs.  O'Brien  v.  Fra- 
sler,  47  N.  J.  U  849,  368,  1  A  486, 
64  AmR  170. 

[b]  "Bad  ohanuitsv,  a  Itmus  ninfi 
aeter,"  when  spoken  of  a  woman,  con- 
stitutes an  assault  on  her  character 
as  a  virtuous  woman,  although  the 
words  do  not  expressly  charge  fMal- 
cation.  Kedrolivansky  v.  74tebaum. 
70  Cal.  218,  219,  II  P  641. 

[c]  Votoxlouslr  bad  duuraotsr^ 
In  an  information  under  a  statute 
which  forbade  a  person  lioensed  to 
sell  excisable  liquors  at  retail  to 
permit  and  suffer  persons  of  notori- 
ously bad  oharacter  to  aase«ble  and 
meet  together  In  hie  house  and  prem- 
ises It  was  held  that  prostitutes,  as 
such,  were  persons  of  "notoriously 
bad  character"  within  the  meaning 
of  the  statute.  Parker  v.  Green,  2  B. 
«  8,  299,  868.  110  BCL  299,  12i  Re- 
print 1084. 

[d]  OhsMotwr  of  witasss.  The 
general  character  and  standing  of  a 
witness  as  a  good  or  a  bad  man, 
without  reference  to  his  character 
for  truth,  is  not  admissible  for  the 
purpose  of  impeaohlng  him.  "The 
term  "bad  character,'  applied  to  man 
or  woman,  is  used,  by  very  common 
acceptation,  to  designate  loose,  im- 
moral, or  lascivious  deportment;  but 
who,  properly  regarding  the  weight 
of  authorities,  will  contend  that 
proof  of  such  deportment  Is  admis- 
sible to  Impeach  a  wltneBsT'  Greene. 

In  Carter  v.  Cavenaugh.  1' Greene 
(Iowa)  171,  176.  See  also  Witnesses 
[40  Cyc  2694]. 

48.  Upton  V.  Upton,  61  Hun  184, 
1&«,  4  NTS  988  (Where  it  was 
that  whether  to  say  of  a  majriod 
woman  that  she  has  a  "bad  disease" 
Is  equivalent  to  oharglng  her  with 
having  a  venereal  disease  is  unoer- 
tain,  and  would  aimear  to  be  a  ques- 
tion for  the  jury). 

44.  Pfltilnger  v.  Dubs,  64  Fed.  698, 
792.  12  CCA  899  (a  bad  or  worthless 
person). 

[a]  For  OHunple,  to  call  another 
person  a  "bad  egg*'  is  grossly  libelous 
per  se,  even  without  Innuendo  to  ex- 
plain the  meaning  of  such  words, 
and  no  allegation  of  special  dunage 
Is  necessary.  Pfltiinger  v.  Dubs,  84 
Fed.  69$.  702.  12  CCA  89». 

48.    See  post  p  880. 

48.  Holmes  v.  State.  100  Ala.  80, 
83,  14  8  864  (where  It  was  held  that, 
on  trial  for  homicide,  testimony  of 
bad  feeling  between  defoidant  and 
deceased  is  competent  to  show  msllfe. 
bad  feeling  being  a  fiuat  to  wMch  a 
witness  may  tesufy,  and  standing  In 
the  same  category  as  health,  skk- 
ness,  good  humor,  anger.  Jest).  See 
also  Polk  V.  State,  82  Ala.  287.  339. 

4T.  Snell  v.  Saow.  18  Mete. 
(Mass.)  278,  279.  288,  46  AmD  780 
(where  a  declaration.  In  an  action 
for  slander,  alleged  that  defendant 
falsely  and  malldoUBly  said  of  plain- 
tiff: "She  Is  a  bad  girl,"  "a  very 
bad  girl,"  "and  unworthy  to  be  em- 
ployed by  any  company  in  Xxnrell." 
meaning  thereby  that  lUalntlff  -was  a 
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"bad  house," «  "bad  in  quality/'  *•  "bad 
place,""  "bad  stowage,""  "bad  title,""  "bad 
upon  the  face  of  it,""  "bad  weather,""  and 


"had  woman."  H 

BAD  TATSK."  Actual  intent  to  mislead  or  da- 
eeive  another fraud;"*  the  opposite  ctt  good 


Sirostitute,  and  had  been  siiflty  of 
ornlcatlon.  lewdness,  lasolTloiunees. 

and  wantonness,  and  It  was  held  that 
the  declaration  waa  Insufflclent  for 
want  of  averments  and  a  colloquium 
that  would  warrant  the  innuendo, 
the-  court  saying:  "The  words  set 
forth  in  all  of  them  [the  counts] 
were,  'she  is  a  bad  girl,"  or  "a  very 
bad  girl.'  There  was  no  averment  of 
other  conversation  which  took  place 
at  the  same  times,  nor  any  aver- 
ments  of  other  exterior  facts,  which, 
if  true,  would  give  a  peculiar  force 
and  effect  to  the  words  used,  or  show 
that,  though  in  their  natural  mean- 
ing they  did  not  Impute  unchaste 
conduct  to  the  plaintiff,  yet.  In  tha 
connexion  In  which  they  were  used 
and  applied  to  the  plaintiff,  they 
would  have  that  effect.  It  la  true 
that  these  words  are  greatly  en- 
larged and  expanded  by  the  Innuen- 
does; but  these  cannot  aid  the  decla- 
ration, and  make  it  good"). 

48.  Peterson  v.  Sentman,  87  Md. 
140.  Iti,  11  AmR  634  (where  it  was 
held  that  the  words  "bad  house"  do 
not  ncoeasarily  imply  a  bawdy  house, 
hut  may  mean  a  disorderly  house,  or 
one  that  Is  dirty  or  comfortless,  and 
therefore  a  charge  that  another  keeps 
a  bad  house  is  not  actlonable>par  se). 

(a]  Mo«M  of  121  fame^To  oharge 
a  woman  with  being  a  woman  of  bad 
character,  keeping  a  bad  house  where 
men  go  at  all  times,  is  substantially 
equivalent  to  charging  her  with  keep- 
ing a  house  of  (11  fame,  resorted  to 
for  prostitution  and  lewdness,  which 
Is  an  Indictable  offense.  In  other 
words,  the  language,  tiAen  in  its 
ordinary  and  obvious  sense.  Imputes 
the  keeping  of  a  place  where  dis- 
reputable persons  resort  for  illicit 
Intercourse,  and  Is  actionable  per  se. 
Biake  v.  Smith.  19  R.  I.  478,  479, 
84  A  915. 

M.  The  Edward  R.  West,  212  Fed. 
287,  289  (as  used  In  statute  relating 
to  seamen's  provisions). 

50.  W.  a.  Duncan  Coal  Co.  t. 
Thompson,  167  Ky.  304,  306,  169  SW 
1139  (as  used  In  a  miner's  contract). 

51.  Bond,  etc.,  Co.  v.  Federal 
Steam  Nav.  Co.,  22  T.  L.  R  685,  687 
(construing  this  term  within  In  the 
meaning  of  a  bill  of  lading  excepting 
lose  from  bed  stowage,  etc.). 

Sa.  Bouvier  L.  D.  [quot  Heller  T. 
Cohen,  15  Misc.  878,  388,  86  NTS 
668,  one  which  conveys  no  property 
to  the  purchaser  of  an  estate]. 

[a]  "SoaMfU"  ev  "msiftstaUe^ 
tltt*  gitlaglllShs<l^"A  doubtful  title 
Is  one  which  the  court  does  not  con- 
sider to  be  so  clear  that  it  will  en- 
force Its  acceptance  by  a  pnrchaser, 
nor  so  defective  as.  to  declare  it  a 
bad  title,  but  only  subject  to  so  much 
doubt  that  a  purchaser  ought  not 
to  be  compelled  to  accept  it.  A 
marketable  title  is  one  which  a  court 
of  equity  considers  to  be  so  clear 
that  It  will  enforce  its  acceptance  by 
a  purchaser."  Bouvier  L,.  D.  [quot 
Heller  v.  Cohen,  16  Misc.  378.  883,  86 
NTS  668]. 

53.  Orlfnth  V.  Harries.  2  M.  A  W. 
3SS.  344,  150  Reprint  786  (holding 
that  the  term  "bad  upon  the  face  of 
It,"  when  used  to  characterize  a  conr 
vlction,  means  one  which  shows  a 
want  of  Jurisdiction,  or  directs  the 
Imprisonment  of  a  party  which  the 
n»gtatrate  Is  not  entitled  to  award). 

64.   The  Ocean  Prince,  59  Fed.  116. 

M  Xa  »  duvMv  partj,  excepting 
loss  from  act  of  Qod,  restraint  of 
princes  and  rulers,  strikes  of  miners 
and  workmen,  bad  weather,  quaran- 
tine, riots,  etc..  "had  weather'  must 
be  held  to  Include  and  mean  weather 
not  reasonably  fit  for  safe  loading 
by  reason  of  the  state  of  the  sea 
as  well  as  of  the  atmosphere.  It 


means  not  merely  weather  during 
which  cargo  ooold  not  by  any  pos- 
sibility have  been  loaded,  but  such 
weather  as  was  not  reasonably  fit  or 
proper.  This  would  Include  days 
when  It  was  not  reasonably  safe  to 
attempt  loading  with  appliances  at 
hand,  and  when,  under  the  practice 
of  the  port,  loading  was  customarily 
suspended  for  that  reason  by  compe- 
tent men  Intrusted  with  the  work 
and  acting  on  their  judgment  of  the 
fitness  and  safety  of  loading.  The 
Ocean  Prince,  60  Fed,  116. 
65.   Paladlno  v.  Quatln.  17  Ont.  Pr. 

663,  566. 

[a1  As  vsSA  Im  am  aUsvatloa  of 
alandsr  the  term  Is  not  of  itself  slan* 
derous.  The  word  "bad"  imports  no 
crime,  and  la  not  actionable,  but  the 
word  "bad"  may  be  made  clear  by 
Its  context  and  the  connection  in 
which  it  Is  used.  Thus,  If  one  speaks 
of  a  prostitute,  and  calls  her  such, 
and  thereafter  pronouncee  her  a  bad 
woman,  or  If  he  says  she  is.  a  bad 
woman  because  she  is  a  prostitute, 
there  can  be  no  doubt  of  the  sense 
In  which  the  word  "bad"  is  used,  any 
more  than  there  can  be  a  doubt  of 
the  sense  In  which  it  Is  used  if  a 
party  says  of  another,  "She  is  a 
bad  woman,  she  does  not  go  to 
church,"  or,  "She  Is  a  bad  woman 
because  she  does  not  go  to  church." 
Therefore  the  meaning  of  the  word 
"bad"  under  such  circumstances  is  a 
question  for  the  Jury,  and  its  mean- 
ing Is  to  be  determined  from  Its 
context.  Ridden  v.  Thayer,  127  Mass. 
487,  490. 

56.  See  Bona  Fides  [S  Cyc  7201: 
Oood  Faith  [20  Cye  1260];  Mala 
Fides. 

67.  Penn.  Ifut  Z*.  Ins.  Co,  t. 
Mechanics'  8av.  Bank,  etc.,  Co.,  T3 
Fed.   668,  •54,  19  OCA  616.  88  Ira 

33,  70. 

[a]    "HoBsst  beUaT'  coauamd^ 

In  Penn.  Mut.  L.  Ins.  Co.  v.  Mechan- 
ics" Sav.  Bank,  etc.,  Co.,  73  Fed.  652. 

664.  19  CCA  316,  38  LRA  38.  70,  the 
court  said:  "whether  actual  bad 
faith  must  be  shown  in  common-law 
'actions  for  deceit  to  Justify  a  recov- 
ery has  been  the  subject  of  muoh 
controversy,  and  It  has  been  finally 
settled  in  England  by  the  decision  of 
the  house  of  lords  In  Derry  v.  Peek, 
14  App.  Cas.  237,  that  tbert  can  be 
no  recovery  In  such  an  action  when- 
ever the  defendant  made  the'  state- 
ment complained  of  In  the  honest 
belief  of  Its  truth,  however  unreason- 
able such  belief.  Such,  too,  would 
seem  to  be  the  holding  «f  the  aa- 
preme  court  of  the  United  States  in 
Lord  V.  Qoddard.  13  How.  (U.  S.) 
198,  262,  14  U  ed.  1111  (see,  also. 
Biggs  V.  Barry,  3  F.  Cas.  No.  1,402, 
2  Curt.  269,  263),  though  in  view  of 
some  of  its  later  oases,  the  question 
may  still  be  an  open  one  In  the 
latter  court.  Lehigh  fflnc.  etc.,  Co. 
V.  Bamford.  160  U.  8.  665,  673,  14  SCt 
219.  87  L.  ed.  1216.  There  Is  much 
authority  In  this  country  supporting 
the  view  that  an  action  for  deceit 
may  be  maintained  against  one  malt- 
ing an  untrue  statement,  though  in 
the  honest  belief  of  Its  truth.  If 
there  waa  no  reasonable  ground  for 
such  belief;  or,  to  put  It  In  another 
way.  If  he  ought  to  have  known  the 
truth.  Cooley,  Torts  (M  Bd.)  p.  686. 
Nearly  all  the  cases  upon  which  the 
petlti<mer  relies  are  oases  In  equity 
of  rescission  or  equitable  estoppel  In 
which  bad  faith  is  never  Indispensa- 
ble as  an  element,  and  such  of  them 
as  are  Elngltsh  are  expressly  dis- 
tinguished on  this  ground  In  Butlls 
V.  Noble,  36  Iowa  618.  623;  Raley  v. 
WiniamB.  73  Mo.  310;  Derry  v.  Peek, 
aiumt:  BurmroB  v.  Ijook, 'XO  Ves.  Jr. 
476.  82  Reprint  927.   The  other  Kag- 


Ilsh  cases  relied  on  are,  of  coarse, 
controlled  by  Derry  v.  Peek,  supra. 
The  other  American  cases  are  cases 
of  misrepresentation  In  contracts  of 
insurance  made  the  basis  of  the  con- 
tract, and  given  a  contractual  effect 
Towne  v.  Fftchburg  Mut.  F.  Ina  Co, 
7  Allen  (Mass.)  61,  S3;  Byers  v. 
Farmers'  Ins.  Co.,  36  Oh.  St.  606,  617. 
35  AmR  623.  The  conflict  of  an- 
thority  in  regard  to  actions  for  de- 
ceit is  whether  actual  bad  faith  la 
necessary  to  sustain  (he  action^  and 
not  whether  an  untrue  statement, 
founded  on  an  honest  belief  In  Its 
truth,  though  Inadvertently  or  for- 
getfully or  negligently  mmde,  is  t 
autement  in  bad  faith.  Hare  tht 
statute  expressly  declares  the  ma- 
terial issue  to  be  whether  tha  mia- 
representatlon  was  made  in  bad 
Caith.  This  relieves  us  of  all  dif- 
ficulty. Tha  statute  means  what  it 
says.  It  does  not  mean  constructive 
bad  faith.  It  does  not  mean  grou 
negligence,  which  some  courts  hare 
held  Bufnolent  to  sustain  an  action 
for  deceit.  It  means  the  same  ac- 
tual intent  to  mislead  that  must  be 
found  In  convicting  one  of  the  crime 
of  false  pretenses,  and  surely  huiesi 
belief  In  the  misstatement,  through 
forgetfulness  and  Inadvertence,  is  a 
defense  to  such  a  charge." 

58.  Hilgenberg  v.  Northup,  111 
Ind.  92.  94,  38  NE  786;  State  v.  Peter- 
sen. 36  Ind.  A.  269.  75  NB  602,  665. 

[aj  'Tnuid'*  imonynums.  —  <1) 
Stark  V.  Starr,  28  P.  C&a.  No.  13.207. 
1  Sawy.  15,  25  (quot  State  v.  Peter- 
sen, 36  Ind.  A.  269.  75  NB  60S.  665]: 
Hilgenberg  v.  Northup,  124  Tod.  92, 
94.  32  NE  786.  (2)  OMie  I  2860.  pro- 
vides that  where  an  Insurance  com- 
pany refuses  to  pay  a  loss  on  a  life 
policy  after  having  received  notice 
thereof.  It  shall  be  liable  for  the 
amount  tn  addition  to  the  face  of 
the  policy  and  attorney's  fees,  un- 
less It  is  made  to  appear  that  such 
refusal  to  pay  was  not  In  bad  faith. 
It  was  held  that  "bad  faith"  Is  not 
synonymous  with  the  term  "actual 
fraud."  but  is  merely  descriptive  "of 
some  device  or  excuse  resorted  to  br 
insurance  companies  to  hinder  and 
delay  the  a.ssured  In  the  collection 
of  his  loss."  Cotton  States  1^  Ina 
Co.  V.  Edwards,  74  Ga.  230.  220. 

[b]  Bad  faith  wUl  aot  he  ir-— j 
unless  there  is  something  in  the  par- 
ticular transaction  which  Is  equiva- 
lent to  fraud,  actual  or  conatnsctive. 
Morton  v.  New  Orleans,  etc-  R.  O*., 
etc..  Assoc.,  79  Ala.  S90,  «1T. 

[c]  "la  bad  faitk"  Is  not  a  tech- 
nical term  used  only  In  actions  for 
deceit.  It  Is  an  ordinary  expresaioa. 
the  meaning  of  which  is  not  doubt- 
ful. It  means  "with  actual  Intent  to 
mislead  or  deceive  another."  It  re- 
fers to  a  real  and  actual  state  of 
mind  capable  of  both  direction  and 
circumstantial  proof.  A  statutory 
provision  that  no  Immaterial  misrep- 
resentation In  the  application  shaJI 
avoid  a  policy  of  Insurance,  unleas 
tt  Is  made  In  bad  faith,  means  with 
an  actual  intent  to  mislead  or  de- 
ceive, and  does  not  Include  a  mia- 
statement  honestly  made  throusb  In- 
advertence, or  even  gross  forgetfnl- 
ness  or  carelessness.  Penn.  Itot.  L. 
Ins.  Co,  V.  Mechanics'  Sav.  BanL  etc, 
Co.,  73  Fed  662,  «S4,  19  CCA  nc. 
38  LRA  32. 

[d]  A  SUM  faUws  to  follow  a 
oonstnwtlTe  nootd  aetlee  doea  not 
neceasarlly  amount  to  bad  fidtk  on 
the  part  of  an  indorsee  of  a  mmgo 
tiable  instrument.  Taylor  v.  Amerf- 
can  Nat  Bank.  64  Fla.  525,  SS3,  H  S 
783.  . 

£e]  VarttT*  metlT«it^"Bad  fUtk 
in  taking  commercial  paper  does  Mt 
necessarily  Involve  fVtlTS  motfi 


Forlaikts 


AavelopnwBta  and  tihaaffaa  In  the  law  see  oumulatlve  Annottitlons,  same  title,  pace  and  note  nombn-. 
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faith.*"  The  term  is  an  indtflnite  one,""  but  refers 
to  an  actual  state  of  mind  capable  of  both  direct 
aad  circumstantial  proof."'  In  contracts  bad  faith 
does  not  mean  the  mere  breach  of  faith  in  failing 
to  comply  with  it,  but  a  designed  breach  of  its 
terms  for  some  motive  of  interest  or  ill  will;*^  and 
in  the  instirance  law  of  Qeoi^^ia,  so  far  as  it  affects 
tfae  company,  bad  faith  ia  any  frivolous  or  unfound- 
ed refusal  in  law  or  in  fact  to  comply  with  the 
requisition  of  the  policyholder  to  pay  according 
to  the  terms  of  the  policy  and  the  conditions  im- 
posed by  statute."' 

BADOE.*^  A  markj  sign,  or  token ;  an  indication ; 
a  distinctive  mark.'* 

BADGES  OF  FRAUD."  Acts  or  conduct  from 
whieh  fraud  may  be  inferred;"  a  fact  relied  on  as 
s  tendency  to  show  fraud;""  a  fact  which  is  ealen- 


for  It  ©xlstB  when  the  purchaser  has 
notice  of  facts  which,  if  unexplained, 
would  show  that  he  was  taking  the 
proper^  of  one  who  .  .  .  'owed  him 
nothing.  In  payment  of  a  claim  that 
he  hod  aninat  some  one  else.' *' 
'Ward  V.  City  Trust  Co..  198  N.  T. 

•1,  ^i.  84  NB  ess.  _^ 

in  •Won  tteffUffenoe"  distbu 
glllBlien  "Till  the  great  weight  of 
modern  authority,  gross  negligence  is 
evidence  from  which  bad  faith  may 
be  InfM-red.  but  it  does  not  of  Itself 
constitute  bad  faith  as  matter  of  law. 
That  Is  a  question  for  the  Jury  after 
consideration  of  all  the  evidence." 
Kipp  Smith.  137  Wis.  234,  238,  118 
trw  848.  To  same  effect  Penn.  Mut. 
L..  Ins.  Co.  V.  Mechanics'  Sav.  Bank, 
etc.  Co..  73  Fed.  652.  655.  19  CCA 
S16,  38  LRA  83,  70;  Atlas  Nat.  Bank 
V.  Holm,  71  Fed.  489,  491.  19  CCA 
94;  Morton  v.  New  Orleans,  etc.,  R. 
Co.,  etc..  Assoc..  79  Ala.  590,  617; 
I^uiavllle.  etc.,  R.  Co.  v.  Robinson, 
4  Bush  (Ky.)  507,  509;  Tudor  v. 
^iewis,  3  Mete.  (Ky.)  878.  385. 

U.  Stark  V.  Starr.  22  F.  Cas.  No. 
1S,S07,  1  Sawy.  16.  2S  [quot  State 
V.  Petersen.  SS  Ind.  A.  289,  76  NBl  602, 
605]:  McConnel  v.  Street,  17  IlL  253. 
254;  Hllgenbercv.  Northup,  134  ind. 
92,  94,  33  NE^SC. 

[a>  '•Good  faltb"  ObrUnffiilaked. — 
■The  doctrine  is.  that  bad  faith,  as 
contradistinguished  from  good  faith, 
tn  the  Limitation  Act,  Is  not  estab- 
lifihed  by  showing  actual  notice  of 
existing  claims  or  Hens  of  other  per- 
sons to  the  property,  or  by  showing 
a.  knowledge  on  the  part  of  the  holder 
of  the  color  of  title  of  legal  defects 
which  prevent  the  color  of  title  from 
belns  an  absolute  one.  Where  there 
Is  no  actual  fraud,  and  no  proof 
■bowing  that  the  color  of  title  was 
acKlutred  in  bad  faith,  which  means 
In  or  by  fraud,  this  court  will  hold 
it  waa  acquired  in  good  faith."  Cole- 
man T.  Billings,  89  IIL  18S,  190. 

[b]  MM  •a.tUOam  mm  to  eorta^ 
In  "Traders'  Ins.  Co.  V.  Hann,  113 
Oa.  381.  385,  45  SB  426.  the  COUrt 
jsald:  "The  right  to  recover  expenses 
of  litigation  Is  not  confined  to  actions 
■oundlng  in  tort,  the  same  element  of 
bad  faith  must  appear  in  order  to 
wsirrant  their  recovery  in  actions  ex 
contractu.  In  one  class  of  cases  the 
defendant  must  act  In  bad  faith  tn 
attaching,  levying,  or  selxlng  the 
property  or  imprisoning  or  detain- 
ing the  person  of  the  plaintiff.  In  the 
otner  It  must  be  because  of  fraud, 
dec«lt,  breach  of  trust,  wilful  mls- 
APproprlation  of  funds,  or  fraud  In 
se<!Uring  a  contract,  or  property 
Xtt^T^unAoT.  For  expenses  of  litiga- 
tion are  not  allowed  for  bad  faith 
in  T-efusIng  to  pay,  but  where  he 
'tia.0  acted  In  bad  faith*  In  the  trans- 
action and  dealings  out  of  which  the 
ca.-ame  of  action  aroae." 

eO.  Harris  v.  Harris,  TO  Pa.  170, 
174  [quot  Rineer  v.  ColUnB,  16S  Pa. 
S4«.    360.  27  A  281. 
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Ca]  Tor  f  ™lf'*i  in  an  instruction 
In  an  action  for  damages  for  breach 
of  a  contract  to  convey  land  that  if 
defendant  had  It  In  bis  power  to 
comply  with  his  contract,  and  did  not 
do  so.  and  if  h*  acted  In  bad  faith 
toward  plalntlfl.  the  measure  of 
damages  would  be  the  value  of  the 
land  at  the  time  he  was  evicted, 
"bad  faith"  is  an  Indefinite  term,  and 
does  not  necessarily  Imply  fraud  and 
does  not  Indicate  fraud  in  the  con- 
tract. Rineer  v.  Colllps.  156  Pa.  143. 
350,  27  A  28;  Harris  v.  Harris,  70 
Pa.  170,  174. 

61.  Penn.  Mut.  L.  Ins.  Co.  v.  Me- 
chanics' Sav,  Bank,  etc.,  Co.,  78  Fed. 
663,  654,  19  CCA  816,  38  LRA  33,  70. 

ea.  Lewis  V.  Holmes,  109  La.  1080, 
1033,  34  8  66.  61  LRA  274. 

68.  Cotton  States  L.  Ins.  Co.  v. 
Edwards,  74  Oa.  220,  231;  American 
Ins.  Co.  v.  Bailey,  6  Oa.  A.  424,  425, 
65  SB  160;  Missouri  State  L.  Ins. 
Co.  v.  Lovelace,  1  Oa.  A.  446,  406,  58 
SE  93.  See  also  Traders'  Ins.  Co.  v. 
Mann,  118  Ga.  381,  886.  46  8E  426; 
Georgia  L.  Ins.  Co.  v.  McCranle,  12 
Ga.  X.  866,  857,  78  SB  1116.  As  to 
facts  held  to  constitute  bad  faith  un- 
der the  same  statute.  Hull  v.  Ala- 
bama Gold  L.  Ins.  Co.,  79  Ga.  93, 
96,  3  SB  903;  Watertown  F.  Ins.  Co. 
V.  Grehan,  74  Ga.  642.  662. 

64.  Badgei 
Of  fraud  see  Badges  of  Fraud  post 

this  page. 
Unlawful  wearing  of  see  Beneficial 

Associations;     False  Personation 

[19  Cyc  379]. 

66.  Burrlll  L.  D. 
86.    See  also  Fraudulent  Convey- 
ances (20  Cyc  4391. 

67.  Kirkley  v.  Laeey,  12  Del.  218, 
218,  30  A  994. 

88.  Pilling  y.  Otis.  13  Wis.  496. 
496. 

68.  Shealy  v.  Edwards.  75  Ala.  411. 
417. 

TO.  Bryant  v.  Kelton,  1  Tex.  415, 
420. 

[B]   AdTawMmavt  mot  boaa  flde. — 

"Badges  of  fraud."  as  used  In  refer- 
ence to  a  conveyance  of  land  from 
a  father  to  a  son.  means  such  cir- 
cumstances as  would  Induce  the  be- 
lief that  the  land  had  been  conveyed 
to  the  son.  not  for  his  exclusive  bene- 
fit, but  for  the  benefit  altogether,  or 
in  part,  of  the  father,  and  that,  there- 
fore, the  true  motive  In  making  the 
conveyance  was  fraud  on  the  father's 
creditors,  and  not  a  bona  fide  ad- 
vancement to  the  son.  Doyle  v. 
Sleeper,  1  Dana  (Ky.)  631,  539. 

71.  Terrell  V.  Oreen,  ll  Ala.  207, 
213  [quot  Shealy  Edwards,  75  Ala. 
411,  4171. 

78.  Phelps,  etc,  Co.  t.  Samson. 
113  Iowa  146,  150.  84  NW  1051. 

73.  Gosbom  v.  Snodgrass,  17  W. 
Va.  717,  768. 

74.  Pilling  v.  Otis.  IS  Wis.  496, 
496. 

75.  Bryant  v.  Kelton,  1  Tex.  415, 
420:  Pilling  V.  Otis,  13  Wis.  495,  496. 


lated  to  throw  aagpieion  upon  a  tt&Aaftctioa^ .  and 
calling  for  an  explanation facta  that  are  signs  or 
marks  of  fraud,  and  which  are  not  sufficient  to 
constitute  fraud  in  thranselves;^**  an  inference  drawn 
by  experience  from  the  customary  conduct  of  man- 
kind, which  is  in  general  marked  by  selSshness,  and 
distrust  of  his  fellows;'*  matters  which,  if  shown, 
are  usually  considered  evidence  tending  to  show 
fraud;''  a  means  of  establishing  a  fraudnletit  in- 
tent;'^ one. of  the  marlEg  of  fraud;'*  signs  or  marks 
of  fraud;"  a  reasonable  inference  of  fraud;'*  sus- 
picious ciroumBtanoes  that  overhang  a  transaction 
such  circumstances  as  cafit  'suspicion  on  a  trans- 
action.'" A  badge  of  fraud  does  not  in  itself,  or 
per  se,  constitute  fraud,  but  is  rather  »  si^  or 
indicium  from  which  its  existence  may  be  properly 
inferred  as  matter  of  evidence.^' 

[a]    Veed   not  he  ooaoiiuttHx— ▲ 

"badge  of  fraud^'  as  relating,  to  «vln 
dence  of  a  fraudulent  sale*  ^oesinot 
mean  that  the  evidence  must  be.«on*i 
Ci^Ufflve^  ttw  Uat  It  must  require  the 
Jury  to.flBAiEraud,  hut  that  it  is  only! 
one  of  tna,  marks  of  fraud  and  has  a 
tSBdency  to  show  it.  There  may  be 
grmt  difference  in  the  weight  to 
which  different  facts  constituting 
badgeFi  of  fraud  nre  entltlod  .i.-i  (;vl- 
diTicf.  One  hiiiy  he  aliiioiil  ooii- 
Cluslvii,  iuid  anoilnT  furnish  merely  a 
rciisoii.-ilile  infi-r'-nco  of  fruud.  Yet 
both,  would  be  bs-dBCS  ot  fraud,  and 
either  might  be  so  explained  by  other 
evidence  as  to  destroy  this  fact.  Pill- 
ing V.  Otis,  18  Wis.  495,  496. 

78.  Pilling  V.  Otis,  13  Wis.  495. 
496. 

77.  Helms  v.  Green.  105  N.  C.  251. 
265.  11  SB  470,  18  AmSR  893. 

78.  Gould  V.  Sanders.  69  Mich.  6, 
9,  37  NW  37. 

[a1  mmstratloaa.  —  (1>  Matters 
which.  If  shown,  are  usually  consid- 
ered as  tending  to  show  fraud  In 
relation  to  the  purchase  of  goods  are 
sometimes  termed  "tiadges  of  fraud." 
Among  these  are  unusual  or  extraor- 
dinary methods  In  conducting  busi- 
ness. Any  secrecy  or  concealment  In 
the  bualnesB,  and  any  unusual  meth- 
ods or  acts  connected  with  the  trans- 
action in  question,  are  proper  to  be 
considered  In  determining  whether 
fraud  In  fact  exists  In  connection 
with  the  transaction.  Phelps,  etc., 
Co.  V.  Samson,  113  Iowa  145,  150,  84 
NW  1051.  (2)  The  usual  badges  of 
fraud  which  will  render  void  an  as- 
signment to  a  creditor  are  continu- 
ation of  possession,  or  a  secret  trust, 
or  some  provision  for  the  ease  ana 
comfort  or  benefit  of  the  assignor, 
or  the  Insertion  of  some  feigned  debt 
not  due  by  the  assignor.  Royater  ▼. 
Stalllngs.  124  N.  C.  55,  C4,  82  SE  3S4. 
,,T».  Bhealy  v.  Edwards,  76  Ala. 
411,  417. 

[a]  BtU«bm  of  fnmd.— A  badge 
of  fraud  does  not  constitute  fraud 
Itself,  but  Is  simply  evidence  of 
fraud — a  means  of  establishing  a 
fraudulent  Intent.  Goshorn  v.  Snod- 
grass, 17  W.  Va.  717,  768  [cit  Bump 
Fraud.  Conv.  78]. 

[b]  WltUloldlBff-  tMtlaiOBr.  — 
Where  the  parties  to  a  transaction 
withhold  testimony  which  it  is  ex- 
clusively within  their  power  to  pro- 
duce, and  which  would.  If  believed, 
remove  all  uncertainty  as  to  the 
character  thereof,  the  law  interprets 
such  conduct  most  unfavorably  to  the 
suppressing  party,  as  It  does  In  all 
cases  where  a  party  purposely  or 
negligently  fails  to  furnish  evidence 
under  hla  control  and  not  accessible 
to  his  adversary.  Helms  v.  Green. 
106  N.  C.  251,  265,  11  SB  470,  18 
AmSR  893. 

[c]  Xrimg  oveait^"Among  other 
circumstances  relied  on  to  show 
fraud  in  the  sale  under  which  the 
plaintiffs  claimed,  was  the  fact  that 
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BAGATELLE— BAGGAGE 


BAOATEEUI."*'  A  game  played  on  a  table  bav- 
isg  at  one  end  nine  hoIeB  into  whieb  balls  are  to 


be  stniek  with  a  billiard  ene.*^ 


the  sale  was  upon  a  loner  and  unusual 
m«rcantUe  credit.  The  ooniuiel  for 
the  defendant  asked  the  court  to  In- 
struct the  Jury,  that  If  Buch  was  the 
ttuet.  It  waa  a  badffe  of  fntnd.'  Thia 
was  rvfuaad.  but  the  court  at  the 
same  time  told  them  that  it  was  a 
drovmstance  to  be  considered  by 
them  In  arrlvlnff  at  the  question  of 
fraud,  but  was  not  of  Itaelf  a.  badge 
of  fraud.  As  we  understand  the 
meanins  of  the  word  'badee,'  this  was 
error,  it  does  not  mean  that  the  evi- 
dence must  be  conclualve,  nor  that 
it  must  require  the  Jury  to  find  fraud, 
but  only  that  it  Is  one  of  the  signs 
or  marks  of  fraud,  and  has  a  tend- 
ency to  show  it.  There  may  be  great 
difference  In  the  weight  to  which 
different  facte,  constituting  badges  of 
fraud,  are  entitled  as  evidence.  One 
may  be  almost  conclusive,  another 
furnish  merely  a  reasonable  inference 
of  fraud.  T«t  both  would  be  badges 
of  frma4  and  either  might  be  so  ex- 
plained by  other  evidence  as  to  de- 
stroy its  effect.  The  books  aocord- 
Ingly  speak  of  strong  badges  and 
slight  badges  of  fraud,  of  conclusive 
badges  and  badges  not  conclusive, 
meaning  by  the  word  "badge'  nothing 
more  than  tliat  the  fact  relied  on 
has  a  tendency  to  show  fraud,  but 
leaving  its  greater  or  less  effect  to 
depena  on  Its  intrlnsio  character. 


Thus  m  the  celebrated  Twrae*s  Case, 
referred  to  In  Roberts  on  Fraudulent 
Conveyances,  646,  the  fact  tliat  the 
conveyance  contained  an  express 
statement  that  It  was  made  in  good 
faith,  was  held  to  be  a  badge  or 
sign  of  fraud.  And  the  reason  given 
Is  that  'unusual  clauses  always  in- 
duce suspicion,'  showing  that  circum- 
stances which  Induce  a  suspicion  of 
fraud,  are  signs,  marks,  or,  what  Is 
the  same  thing,  badges  of  fraud. 
When  therefore  the  court  told  the 
Jury  that  the  fact  that  the  sale  was 
upon  a  long  and  unusual  mercantile 
credit,  wa»  a  circumstance  proper  to 
be  considered  by  them,  but  was  not  a 
badge  of  fraud,  it  was  equivalent  to 
telling  them  that  It  had  no  tendency 
to  show  fraud.  So  that,  although 
they  considered  tt,  they  oould  give  it 
no  effect.  It  might  well  be  that  an 
honest  sale  might  be  made  upon  a 
long  and  nntisual  credit.  But  It  la 
equally  true  that  It  might  be  with 
any  of  the  usual  badges  of  fraud, 
such  as  a  retention  of  possession  by 
the  vendor.  Ac  Any  sale  may  be 
sustained  by  explanatory  proof  over- 
coming the  inference  of  fraud  which 
certain  facts  taken  alone  would  war- 
rant. And  the  court  should  in  all 
oases  submit  the  evidence  of  fraud 
to  the  Jury  with  proper  suggestions 
upon  this  point.   But  this  would  not 


warrant  It  in  Instructing  them  that 
certain  facts  which,  taken  alone,  had 
a  tendency  to  show  fraud,  had  no 
such  tendency."  Pilling  v.  Otis.  U 
Wis.  4»&.  496. 

80.  See  Gaming  [20  Cyc  87S]:  Pool 
[81  Cyc  Ml.  9121. 

81.  Century  D. 

[a]  Oaulng.^ — Betting  on  the 
game  of  bagatelle  has  been  held  to 
be  within  a  statute  against  gaming. 
Neal  v.  Com..  22  aratt  «3  Ta.)  117, 
919. 

8S.  Baggagei 
Admiralty  Jurisdiction  over  contract 

to  carry  see  Admiralty  |  7T. 
Carriage  of: 

Generally  see  Carrie ns  [•  Cyc  169, 
«61J. 

By  sea  see  Shipping  [St  Cyc  144]. 
Judicial  notice  of  custom  to: 
Carry  drummer's  samples  as  see 

Evidence  [1«  Cyc  877]. 
Check    through    over  oonnecting 

line  see  Bvtdenee  [16  Cye  8771. 
Loss  of.  or  Injury  to,  liability  of: 
Carrier  see  Carriers  [8  Cyo  8811. 
Innkeeper  see  Inntospers  (SX  Cje 

108lf. 

Sleeping  car  company  see  Carriers 

[8  Cyc  8881. 
Vessel  or  shipowner  see  Shipping 

[36  Cyc  344]. 
Right  of  passenger,  on  being  ejected, 
to  protect  see  Carriers  [8  Cyc  884]. 
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BAH. 

Bt  Hekrt  H.  Sktles* 
Pbttm  wrt  Im  HUM  Ttna,  tmrtM  alMwhtn  im  tUm  Woxfc,  sm  On«  MafmaMi  tafn  p  MO] 

I.  IN  OEXfERAL  [sub-analysis  p  883} 
IL  IN  CIVIL  ACTIONS  [sub-analysis  p  883] 
m.  nr  criminal  prosecutions  [sub-analysis  p  886] 


L  nr  GENERAL  [H         P  890  ^ 

A.  Definitions  [H  1-4]  p  SiH) 

1.  Bail      1]  p  890 

2.  Bail  Bond  [«  2]  p  891 

3.  Recognizance  [\  3]  p  891 

4.  Bailpiece  [M]  P  892 

B.  JCiwrf*  o/  Bart  [U  5-6]  p  892 

1.  Common  Baa     5]  p  892 

2.  Special  BaH  [$  6]  P  803 

IL  IN  ClVn.  ACTIONS  [«  7-165]  p  893 

A.  Effect  and  Object  of  Admiaaion  to  Bail  [$  7]  p  893 

B.  Right  to  Release  on  Bail  [H  8-12]  p  894 

1.  In  General  [$  8]  p  894 

2.  A$  Affected  by  Assignment  of  Prisoner  [$  0]  p  894 

3.  As  Affected  by  Surrender  by  Bail  H  10]  p  894 

4.  In  Actions  against  Joint  Debtors      11]  p  894 

5.  Time  of  Giving  Bail      12]  p  894 

C.  Necessity  of  Bail       13-19]  p  894 

1.  Common  Bail  [{  13]  p  894 

2.  Special  Bail  [U  14-16]  p  895 

a.  When  Not  Required      14]  p  895 

b.  When  Required  in  General      15]  p  895. 

c.  Discharged  Insolvent       16]  p  896 

3.  Waiver  [H  17-18]  p  896 

a.  Of  Right  to  Special  Bail  [i  17]  p  896 

b.  Of  Right  to  Object  to  AffidavU  [i  18]  p  897 

4.  Holding  to  Bail  Twice  [$19]  P  897 
P.  Entry  of  Bail  [H  20-22]  p  897 

1.  Prerequisites  in  General;  Affidavit      20]  p  897 

2.  Time  [$  21]  p  898 

3.  Notice  [$  22]  p  899 

E.  Authority  to  Take  Rati  [$  23]  p  899 
■     F.  Amount  of  Bail  [H  24-26]  p  900 

1.  In  General  [$24]  p  900 

2.  Reduction  or  Increase  of  Bail  [4$  25-26]  p  900 

a.  In  General  [$  25]  p  900 

b.  Application  [$  26]  p  900 

G.  Bond,  Undertaking,  or  Recognizance  [H  27-66]  p  901 
1.  Form,  Contents,  and  Validity  [H  27-42]  p  901 

a.  Compliance  with  Statute      27]  p  901 

b.  Parol  Reeognitance  [$  28]  p  901 

e.  To  Whom  Bond  Should  Run  m  29-30]  p  901 

(1)  In  General  [§  29]  p  901 

(2)  Running  to  Sheriff      30]  p  902 

d.  Recitals  [H  31-34]  p  902 

(1)  In  General  [$  31]  p  902 

(2)  Describing  the  Action      32]  p  902 

(3)  Names  of  Parties;  Sureties  [$  33]  p  902 

(4)  Amount  of  Bond  or  Claim  [$  34]  p  903 


•  Aatlior  of  "Abduction"  1  C.  J.  281,  "Adjoining  Landowners"  1  C.  J.  1200,  "Agtncs"  t  C  J.  404,  "Alteration  of 
■tfTjment'"  t  C.  J.  n«8.  "Architects"  E  C.  J.  2B4.  "Aucttons  and  Auetlone«rtf*  ante  p  S20.  "Fires"  It  Cyc  977, 
tZ\r  ari<9  Game"  1*  Cyc  »86,  "Fornication"  19  Cyc  1433,  "Improvements"  22  Cyc  1,  "Informations  In  Civil  Cases" 
r-vc  71«.  "Joint  Tenancy"  23  Cyc  482.  'Xlens"  25  Cyc  666;  and  joint  author  of  "Oamlng"  20  Cyc  873,  "Railroads" 
1,   ^'Street  Rallfo-da"  S«  Cyc  18»8.  and  of  a  treatise  on  the  "I.aw  of  Agency."   
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e.  Conditiona  [H  35-38]  p  903 

(1)  In  General  [5  35]  p  903 

(2)  Complying  Substantially  with  Statute  [$  36]  p  904 

(3)  Inserting  Unauthorized  Conditions  [J  37]  p  904 

(4)  As  to  Appearance      38]  p  905 

f.  Validity  as  Affected  by  Antecedent  Proceedings  [M  39-41]  p  905 

(1)  In  General  [%  39]  p  906 

(2)  Illegal  Arrest  in  General  [MO]  p  906 

(3)  Waiver  of  Irregularities       41]  p  906 

g.  Curing  Defects  in  Bond      421  p  906 

2.  Execution  [$$  43-47]  p  907 

a.  In  General      43]  p  907 

b.  Signing      44]  p  907 

c.  Sealing      45]  p  907 

d.  Acknowledgment      46]  p  907  - 

e.  Indorsement  on  Writ  [5  47]  p  907 

3.  Qualifieation  arid  Justification  of  Sureties  [4$  48-63]  p  907 

a.  In  General      48]  p  907 

b.  Competency  [U  49-52]  p  908 

(1)  In  General      49]  p  908 

(2)  Housekeepers,  Householders,  or  Freeholders  [$  50]  p  90S 
i3)^Sheriffs  [$  51]  p  909 

(4)  Persons  Indemnified  by  Defendant's  Attorney  [$  52]  p  909 
e.  Number  [(  53]  p  909 

d.  Exceptions  to  Sureties       54-55]  p  910 

(1)  Bight  to  Make  [$  54]  p  910 

(2)  Waiver  [$  55]  p  910 

e.  Juatifeation  of  Sureties       56-63]  p  910  , 

(1)  Necessity  and  Effect  [H  56-58]  p  910 

(a)  In  Generai  [ft  56]  p  910 

(b)  Effect  of  Failure  to  Justify  [ft  57]  p  911 

(c)  Effect  of  Justifteation  and  Attowaaee  [ft  58]  p  911 

(2)  Notice  [ft  59]  p  912 

(3)  Time  and  Place  [ft  60]  p  912 

(4)  Sufficiency  [ftft  61-62]  p  912 

(a)  In  General  [ft  .61]  p  912 

(b)  As  to  Amount  in  Which  Sureties  Justify  [ft  62]  p  912 

(5)  Adding  or  Substituting  New  BaU  [ft  63]  p  912 

4.  Return  and  Filing  [ft  64]  p  913 

6.  Construction  in  General  [ft  65]  p  913 
6.  Assignment  of  Bail  Bond  [ft  66]  p  913 

H.  Money  Deposited  in  Lieu  of  Bail  [ftft  67-69]  p  914 

1.  In  General  [ft  67]  p  914 

2.  Disposition  of  Deposit  [ftft  68-69]  p  914 

a.  Refunding  [ft  68]  p  914 

b.  Satisfaction  of  Plaintiff's  Judgment  [ft  69]  p  915 

I.  Discharge  of  Sureties  [ftft  70-102]  p  916 

1.  In  General  [ft  70]  p  916 

2.  By  Performance  of  the  Conditions  [ftft  71-75]  p  916 

a.  General  Rule  [ft  71]  p  916 

b.  By  Satisfaction  or  Release  of  Debt  or  Claim  [ft  72]  p  916 

c.  By  Surrender  of  Principal  [ft  73]  p  916 

d.  Discharge  of  Appearance  Bail  [ftft  74-75]  p  917 

(1)  7n  General  [ft  74]  p  917 

(2)  By  Surrender  or  Appearance  of  Principal  [ft  75]  p  917 

3.  Without  Performance  [ftft  76-99]  p  918 

a.  In  General  [ft  76]  p  918 

b.  By  Act  of  God  [ftft  77-78]  p  918 

(1)  In  General  [ft  77]  p  918 

(2)  Death  of  Principal  [ft  78]  p  918 
c  By  Act  of  Law  [ftft  79-85]  p  919 

(1)  In  General  [ft  79]  p  919 

(2)  Imprisonment  and  Custody  of  Principal  [ft  80]  p  919 

(3)  Principal's  Impressment  or  Enlistment  [ft  81]  p  920 

(4)  Discharge  of  Prineipal;  Exemption  from  Arrest  [ftft  82-85]  p  920 

(a)  In  General  [ft  82]  p  920 

(b)  Vnder  Statutes  Abolishmg  Imprisimment  for  D^t  [ft  83]  p  920 

(c)  Vnder  Bankruptcy  or  Insolvency  Laws  ',[%  84]  p  921 

(d)  Discharge  of  One  of  Several  Codefendants  [ft  85]  p  922 
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d.  By  Oblige^B  Acts  in  General      86]  p  922 

e.  By  Alteration  of  Contract        87-93]  p  923 

(1)  In  General  [$  87]  p  923 

(2)  Stipulations  and  Agreements  in  General  [$  88]  p  923 

(3)  Extending  Time  to  Principal  [$  89]  p  923 

(4)  Amendment  Increasing  Ad  Damnum      90]  p  924 

(6)  Amendment  or  Alteration;  Changing  or  Adding  Came  of  Action      91]  p  924 

(6)  Removal  of  Came      92]  p  925 

(7)  Reference  to  Arbitration  f$  93]  p  925 

f.  By  Irregularity  of  Proceedings  [\  94]  p  925 

g.  By  Taking  Principal  in  Execution      95]  p  925 

h.  By  Pursuing  Remedy  against  Prineip«A*a  Property      96]  p  925 
i  By  Judgment  [U  97-98]  p  926 

(1)  In  General  [i  97]  p  926 

(2)  For  Principal      98]  p  926 

j.  Substitution  of  New  Bond  [$  99]  p  926 
4.  Proceedings  to  Obtain  [H  100-102]  p  926 

a.  Mode  of  Application      100]  p  926 

b.  Time  of  Application   4  101]  p  926 

c.  Entry  of  Exoneretur      102]  p  927 

J.  Liability  of  Sureties  Generally  [H  103-111]  p  927 

1.  Nature  of  Liability  [$  103]  p  927 

2.  Breach  or  Performance  of  Bond/ Undertaking,  or  SecogmMtmee       104r-108]  p  927 

a.  In  General  [*  104]  p  927 

b.  Appearance  [H  105-106]  p  928 

(1)  In  General      105]  p  928 

(2)  Time  of  Appearance  [i  106]  p  928 

c.  Entry  of  Special  Bail      107]  p  929 

d.  Forfeiture  U  108]  p  929 

3.  Extent  of  Liability;  Damages  [%%  109-111]  p  939 

a.  In  General  H  109]  p  929 

b.  Interest  [$  HO]  p  930 

c.  Mitigation  of  Damages  [i  111]  p  930 
K.  Fixing  Liability  of  Sureties  [H  112-125]  p  930 

1.  Judgment  [\  112]  p  930 

2.  Execution  and  Return  [H  113-125]  p  930 

a.  In  General     113]  p  930 

b.  Sufficiency  in  General      114]  p  931 
c  County  of  Issuance  [i  115]  p  932 

d.  Time  'of  Issuance  [H  116-117]  p  932 

(1)  In  General  [$  116]  p  932 

(2)  Delay  in  Issuance  [j  117]  p  933  . 

e.  Lodging  Writ  with  Sheriff  [$  118]  p  933 

f.  Service  of  Writ  in  General  [$  119]  p  933 

g.  Diligence  Required  in  Service  of  Writ  [J  120]  p  9B^ 

h.  Time  of  Return        121-122]  p  934 

(1)  In  General  [$  121]  p  934 

(2)  Premature  Return  [$  122]  p  935 

i.  Sufficiency  of  Return  [i  123]  p  935 

i*.  Notice  of  Judgment  or  Execution  [$  124]  p  936 
.  Lien  of  Recognizance       125]  p  936 
L.  Surrender  of  Principal       126-137]  p  936 

1.  Right  to  Surrender  [i^  126-128]  p  936 

a.  In  General      126]  p  936 

b.  Exceptions  and  Qualifications  [$  127]  p  936 

e.  Surrender  by  Agent,  Personal  Representative,  or  Principal  [$  128]  p  937 

2.  Where  or  to  Whom  Surrer^der  Made  [$  129]  p  937 

3.  Time  of  Surrender       130-132]  p  937 

a.  In  General      130]  p  937 

b.  After  Commencement  of  Suit  against  BaU  [i  131]  p  938 

c.  Extension  of  Time  [$  132]  p  939 

4.  Manner  of  Surrender        133-134]  p  939 

a.  In  General      133]  p  939 

b.  Where  Principal  Arrested  or  Convicted  [§  134]  p  940 

5.  Effect  of  Surrender        135-136]  p  941 

a.  On  Principal  [$  135]  p  941 

b.  On  Sureties  [$  136]  p  941 

6.  Right  of  Bail  to  Arrest  Prindpdl  [i  137]  p  941 
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M.  BeUef  in  Case  of  Forfeiture  [%%  138-140]  p  M2 

1.  In  General  [%  138]  p  942 

2.  Eguitttble  Belief     139]  p  943 

3.  Stay  of  Proceedings  [$  140]  p  948 

N.  Actions  on  Bond,  Undertaking,  or  Beeognisance     (  141-1661  p  944 

1.  /»  GCTWftt/        141-142]  p  944 

a.  Necessity  of  Action      1^1]  P  ^ 

b.  Nature  and  Form  of  Bemedy      142]  p  944 

2.  Time  to  Sue,  and  Limitations  [t  143]  p  944 

3.  Defenses       144-147]  p  944 

a.  In  General  [$  144]  p  944 

b.  Fraud,  Collusion,  or  Mistake  [$  145]  p  946 

e.  Irregularities  or  Defects  in  Proceedings  [\  146]  p  945 
d.  Sickness      147]  p  946 

4.  Jurisdiction  and  Venue      148]  p  946 

5.  Parties  [H  149-150]  p  947 

a.  Who  May  Sue      149]  p  947 

b.  Who  May  Be  Sued  H  150]  p  947 

6.  Process  and  Appearance  [$  151]  p  947 

7.  Pleadings  [M  152-158]  p  948 

a.  Declaration  [$  152]  p  948 

b.  Scire  Facias       153]  p  949 

c.  Affidavit  of  Defense  [$  154]  p  949 

d.  Plea  or  Ans^oer  [i  155]  p  949 

e.  Beplication  or  Reply,  and  Subsequent  Pleadmgs  [i  156]  p  960 

f.  Amendments       157]  p  950 

g.  Issues,  Proof,  and  Variance  [4  158]  p  950 

8.  Evidence  [U  159-160]  p  951 

a.  In  General  [$  159]  p  951 

b.  Best  and  Secondary  Evidence  [$  160]  p  951 

9.  Questions  of  Law  and  Fact      161]  p  951 

10.  Judgment  and  Enforcement  Thereof  \M  162-164]  p  952 

a.  Judgment  in  General      162]  p  952 

b.  Joint  or  Several      163]  p  952 

c.  Enforcement  of  Judgment  [$  164]  p  952 

11.  Appeal  and  Error  [$  165]  p  952 

in.  IN  ORDflHAL  PROSBOUnONB       166-382]  p  952 

A.  Effect  of  Admission  to  Bail  [i  166]  p  952 

B.  Bight  to  Beleaae  on  Bail       167-191]  p  953 

1..  At  Common  Law      167]  p  953 

2.  Under  Constitutional  Guaranty  Generalty  [i  168]  p  963 

3.  Exercise  of  Discretion       169-177]  p  954 

a.  In  General      169]  p  954 

b.  Capital  Offenses  [U  170-175]  p  964 

(1)  In  General  [(  170]  p  954 

(2)  As  Governed  by  Nature  and  Degree  of  Proof  [H  171-174]  p  956 

(a)  In  General      171]  p  955 

(b)  Sufficiency  of  Proof  in  General  [$  1"2]  p  956 

(c)  Direct  or  Circumstantial  [$  173]  p  957 

(d)  Conflict  of  Evidence  [$  174]  p  958 

(3)  What  Constitutes  Capital  Offense;  Severity  of  Punishment  [t  175]  p  968 

c.  Offenses  Not  Capital  [H  176-177]  p  959 

(1)  In  General  [$  176]  p  959 

(2)  Rule  Not  Absolute  [$  177]  p  959 

4.  Hatters  Affecting  Right  to  Bail  [H  178-191]  p  960 

a.  In  General  [$  178]  p  960 

b.  Phtfsical  and  Mental  Condition  of  Prisoner  j[|  179]  p  961 

c.  Breach  of  Prior  Bond      180]  p  962 

d.  Status  and  Progress  of  Case  [H  181-190]  p  962 

(1)  In  General  [$  181]  p  962 

(2)  After  Indictment  Found  [?  182]  p  962 

(3)  Continuance  or  Delay  of  Trial  [$  183]  p  983 

(4)  During  Trial  [$  184]  p  965 

(5)  After  Conviction  in  General  [$  185]  p  965 

(6)  Upon  Mistrial      186]  p  967 

(7)  Where  Appeal,  Error,  or  Motion  for  New  Trial  Is  Pending  [\  187]  p  967 

(8)  Where  Conviction  Is  Reversed  [$  188]  p  970 

(9)  Where  Second  Application  Is  Made  [$  189]  p  970 

(10)  Effect  of  Acquittal  on  Similar  Indictment       190]  p  970  _ 
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e.  Surrender  by  Bail      191]  p  971 

C.  Waiver  of  Right  to  Bail  [i  192]  p  971 

D.  Biffht  to  Release  without  Bail  [$  193]  p  971 

E.  Jurisdiction  and  Authority  to  Admit  to  SttH  [H  194-211]  p  971 

1.  Courts  and  Judicial  Opcera  [H  194-204]  p  971 

a.  In  General  [$  194]  p  971 

b.  Courta  of  Record  Generally  [$  195]  p  972 

e.  Judges  of  Appellate  Courts  [f  106]  p  972 

d.  PurticuJar  Superior  and  Inferior  Courts  and  Judgm  Thereof  {S  197]  p  9K2 
&  Jitstices  of  the  Peace  [H  198-199]  p  973 

(1)  In  General  [$  198]  p  973 

(2)  Where  Felony  Is  Charged  [%  199]  p  975 

f.  Commissioners  [H  200-201]  p  975 

(1)  In  General  [i  200]  p  975 

(2)  United  States  Commissioners      201]  p  976 

g.  Exduaive  Jurisdiction  of  Court  or  Judge  [\  202]  p  076 

h.  Territorial  Jurisdiction  of  Court  or  OMcer  Taking  Bail     203}  p  977 

i.  Upon  Appe€a  or  Error  [$  204]  p  978 

2.  Sheriffs,  Clerks,  emd  Other  oMcera  [H  205-208]  p  979 

a.  Sheriffs  [«4  205-206]  p  979 

(1)  In  General       205]  p  979 

(2)  Fixing  Amount  of  Bail  [4  206]  p  980 

b.  Clerks  of  Courts      207]  p  981 

c.  Nonjudicial  Officers  Generally  [♦  208]  p  982 

3.  Delegation  of  Authority  [i  209]  p  982 

4.  Termination  of  Authority      210]  p  982 

5.  Want  of  Authority;  Irregularities  [i  211]  p  983 

F.  Proceedings  to  Admit  to  Bail  [H  212-220]  p  983 

1.  Application  [$  212]  p  983 

2.  Hearing  in  General      213]  p  984 

3.  Evidence  [H  214-216]  p  984 

a.  Burden  of  Proof  [$  214]  p  984 

b.  Proofs        215-216]  p  985 

(1)  Before  Indictment  [i  215]  p  985 

(2)  After  Indictment  [J  216]  p  985 

4.  Orders  [$  217]  p  986 

5.  Review  of  Proceedings  [H  218-220]  p  987 

a.  In  General  [$  218]  p  987 

b.  Certiorari,  Habeas  Corpus,  or  Uaudamus  [i  219]  p  987 

c.  Record  and  Presumptions  [i  220]  p  987 

G.  Amount  of  Bail  [$$  221-224]  p  988 

1.  In  General  [$  221]  p  988 

2.  Excessive  Bail  [$  222]  p  989 

3.  Reduction  or  Increase  of  Bail  [H  223-224]  p  090 

a.  In  General  H  223]  p  990 

b.  On  Review  [$  224]  p  991 

H.  Bond,  Undertaking,  or  Recognizance  [H  225rT266]  p  991 

1.  Form,  Contents,  and  Validity  [U  225-254]  p  801 

a.  In  General  [$  225]  p  991 

b.  Compliance  with  Statute  [4  226]  p  992  ■ 

c.  Conformity  to  Order      227]  p  992 

d.  Designation  of  Cognizee  or  Obligee  \%  228]  p  992 

e.  Amount  [$  329]  p  993 

f.  Conditions  W  230-234]  p  993 

(1)  In  General  [<  230]  p  993 

(2)  As  to  Appearemce  [%%  231-233]  p  994 

<a)  In  General  {%  231]  p  994 

(b)  Court  or  Place  of  Appearance  [%  232]  p  995 

(c)  Time  of  Appearance  \%  233]  p  096 

(3)  Unauthorized  or  Immaterial  CondttiofU  [i  234]  p  997 

g.  Description  of  Offense  [H  235-242]  p  997 

(1)  Necessity  [$  235]  p  997 

(2)  Sufficiency  [U  236-242]  p  998 

(a)  In  General  [9  236]  p  998 

(b)  Naming  the  Offense  [4  237]  p  1000 

(c)  Must  Describe  a  Punishable  Offense      238}  p  1000 

(d)  Disjunctive  Wording  and  Duplicity  [i  239}  p  1001 

(e)  Intent  of  Accused      240]  p  1001 

(f)  Venue  of  Offense  [4  241]  p  1001 
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(g)  Variance  between  Charge  or  Indictment  and  Beeognigance  [(  2^]  p  lOn 

h.  Recital  of  Authority  or  Jurisdiction  [$  243]  p  1002 

i.  Becital  of  Prior  Proceedings  [$  244]  p  1003 
j.  Recital  of  Probable  Cause  [$  245]  p  1004 

k.  Validity  as  Affected  by  Defects  in  PraUmiHary  Proeeedmga  [S\  246-^1  p  1004 

(1)  In  General  [4  246]  p  1004 

(2)  Defects  in  Process;  Duress  [$  247]  p  1005 

(3)  Defects  in  Indictment,  Information,  or  Complaint      248]  p  1005 
.  \.  Validity  as  Affected  by  Execution  before  Indictment      249]  p  1006 

m.  Waiver  or  Adjournment  of  Preliminary  Examination  [J  260]  p  1006 

n.  Where  Prosecution  Is  Illegal  [{  251]  p  1007 

o.  Defects  Cured  by  Amendment  [$  252]  p  1007 

p.  Validity  of  Second  Bond  [4  253]  p  1007 

q.  Effect  of  Invalid  Bond  or  Recognigance  [i  264]  p  1007 

2.  Execution  [H  255-261]  p  1008 

a.  In  General  [f  256]  p  1008  . 

b.  Sigmng      256]  p  1008.  - 
e.  Sealing  [$  257}  p  1009 

d.  Acknowledgment  [t  258]  p  1009 

e.  Date  of  Bond  or  Becogntxanee  [t  259]  p  1010 

f.  Execution  by  Principals  Jointly  Prosecuted  [i  260]  p  1010 

g.  By  Principal  or  Sureties  under  Disability  [}  261]  p  1010 

3.  Number,  Justification,  and  Qualification  of  Sureties      262]  p  1011 

4.  DeUvery  [$  263]  p  1012 

5.  Certification,  Approval,  and  Acceptance  [$  264]  p  1012 

6.  FUing  and  Recording      ^]  P  1013 

7.  Construction  and  Operation  m  Senertd  [i  266]  p  1015 

I.  Bond,  Undertaking,  or  Recognizance  on  A.ppeal  [i4  267-276]  p  1016 

1.  In  General  [$  267]  p  1016 

2.  Forms,  Contents,  and  ViHidity        268-275]  p  1016 

a.  In  General  [5  268]  p  1016 

b.  Description  of  Court  [{  269]  p  1017 

c  Conditiotts  and  Obligations      270]  p  1017 

d.  Description  of  Offense  [H  271-274]  p  1019 

(1)  Necessity  .[$  271]  p  1019 

(2)  Sufficiency  of  Description        272-274]  p  1019 

(a)  Particularity  Required      272]  p  1019 

(b)  Should  Show  Conviction  and  Punishment  [f  273]  p  1020 

(c)  Variance  between  Indictment  or  Judgment  and  Recognizance      274]p  1021 

e.  Amendment  or  New  Bond  or  ReeogntMonee  [i  275]  p  1022 

3.  Execution  [$  276]  p  1022 

J.  Deposit  in  Lieu  of  Bail  [H  277-278]  p  1023 

1.  7m  General  [$  277]  p  1023 

2.  Disposition  of  Deposit  [5  278]  p  1024 
K.  Discharge  of  Sureties  [H  279-291]  p  1025 

1.  In  General      279]  p  1025 

2.  Alteration  of  Contract  [$  280]  p  1026 

3.  Arrest  and  Custody  of  Principal  [$$  281-284]  p  1026 

a.  In  Other  Proceedings  [$  281]  p  1026 

b.  Rearrest  on  Same  Charge  [$  282]  p  1027 

c.  Under  Federal  Authority  [$  283]  p  1028 

d.  Under  Military  Authority  [i  284]  p  1028 

4.  Failure  to  Indict  [$  285]  p  1028 

5.  Indictment  for  Another  Offense      286]  p  1029 

6.  New  or  Additional  Bail      287]  p  1030 

7.  Principal's  Discharge,  Acquittal,  Sentence,  or  Pardon      288]  p  1031 

8.  Proceedings  Nullifying  Indictment  or  Affecting  Its  Validity      260]  p  1032 

9.  Acts  of  Prosecuting  Attorney  or  Other  Officers  [%  280]  p  1032 
10.  Bevereal  of  Judgment  [%  291]  p  1033 

L.  BretKh  or  Performance  of  Bond,  Undertaking  or  BeeogniManee  [%%  292-304]  p  1(03 

1.  Extent  of  Obligation  in  General  H  292]  p  1033 

2.  Appearance  of  Principal  [H  293-301]  p  1033 

a.  In  General  [%  203]  p  1033 

b.  Excuses  for  Nonappearance  [f  294]  p  1034 

c.  Appearance  in  Person  or  by  Attorney  \S  295]  p.  1034 

d.  Time  and  Place  of  Appearance  [H  296-301]  p  1036 

(1)  In  General  [$  296]  p  1035 

(2)  After  Conviction      297]  p  1036 

 (3)  During  Trial  or  Term      29B]  p  1037  
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(4)  From  Day  to  Day  or  from  Term  to  Term      2091  p  1037 

(5)  On  Change  of  Venue  [$  300]  p  10;J9 

(6)  When  Directed  or  Notiped  [$  301]  p  1039 

3.  Failure  to  Challenge  Grand  Jury  [5  302]  p  1039 

4.  Failure  to  Enter  into  New  Recognizance  [$  303]  p  1039 

5.  Ill  Case  of  Bail  Pending  Appeal  [$  304]  p  1039 

H.  Liability  on  Bond,  Undertaking,  or  Becognizance  [H  305-310}  p  1040 

1.  Liability  of  Principal  [$  305]  p  1040 

2.  Liability  of  Sureties  [U  30&~307]  p  1040 

a.  Joint  or  Several  Liability  [f  306]  ?  1040 

b.  Survival  [$  307]  p  1040 

3.  Fixing  Liability  [i  306]  p  1041 

4.  Lien  of  Bond,  Undertaking,  or  BecegmManee      309]  p  1041' 

5.  Amount  and  Extent  of  Liability      310]  p  1041 
N.  Surrender  of  Principal  [U  311-315]  p  1042 

1.  Bight  to  Surrender  [(  311]  p  1042 

2.  Time  of  Surrender      312]  p  1042 

3.  Manner  of  Surrender      313]  p  1042 

4.  Effect  of  Surrender       314]  p  1044 

5.  Arrest  of  Principal  [I  315]  p  1044  ^ 
0.  Forfeiture  Proceedings  [H  316-322]  p  1046 

1.  In  General     316]  p  1045 

2.  Jurisdiction  [i  317]  p  1045 

3.  Calling,  or  Notice  to^  Principal  or  Sureties      318]  p  1046 

4.  FiUng  of  Beeognisance      319]  p  1047 

5.  Judgment  or  Record  of  Forfeiture  [U  320-322]  p  1047 

a.  Entry  [$  320]  p  1047 

b.  Bequisites  and  Su$ciency       321-322]  p  1047 

(1)  /h  General  [$  321]  p  1047 

(2)  Where  Undertaking  Is  Joint  and  Several  [(  322]  p  1049 
P.  Belief  from  Forfeiture  [H  323-335]  p  1049 

1.  In  General  [$  323]  p  1049 

2.  Power  to  Remit  [H  324-327]  p  1049 

a.  In  General  [$  324]  p  1049 

b.  Power  Discretionary  [$  325]  p  1056 

c.  Partial  Remission  f?  326]  p  1051 

d.  Time  When  Remission  May  Be  Made  [f  327]  p  1061 

3.  Grounds  for  Relief        328-331]  p  1052 

a.  In  General      328]  p  1052 

b.  Arrest  and  Imprisonment  of  Principal  [$  329]  p  1053 

c.  Sickness  or  Death  of  Principal      330]  p  1053 

d.  Surrender  or  Appearance  of  Principal  [4  331]  p  1053 

4.  Payment  of  Costs      332]  p  1055 

6.  Application  and  Proof  [$  333]  p  1055 

•  6.  Vacating  or  Reviewing  Remission  H  334]  p  1056 

7.  Efteot  of  a  Remission  [$  335]  p  1057 

Q.  Action  on  Bond,  Undertaking,  or  Recognizance  [M  336-381]  p  1057 

1.  In  General  [H  336-338]  p  1057 

a.  Necessity  of  Action  [$  336]  p  1057 

b.  Nature  and  Form  of  Proceeding      337]  p  1057 

c.  Sufficiency  of  Record  as  Affecting      338]  p  1059 

2.  Time  to  Sue  and  Limitations  [$  339]  p  1050 

3.  Defenses      340]  p  1059 

4.  Jurisdiction  and  Venue  [$  341]  p  1060 
6.  Parties  [H  342-343]  p  1061 

a.  Plaintiffs       342]  p  1061 

b.  Defendants       343]  p  1061 

6.  Process  [H  344-347]  p  1061 

B.  Scire  Facias        344-346]  p  1061 

(1)  Time  of  Issuance  and  Return  {i  344]  p  1061 

(2)  Service  and  Return      345]  p  1062 

(3)  Quashing  or  Discontinuance  [i  346]  p  1062 
b.  Summons      347]  p  1062 

7.  PUading  [H  348-361]  p  1063 

a.  Necessity  of  Declaration  or  Complaint  [$  348]  p  1063 

b.  Sufficiency  of  Scire  Facias  or  DeclaratioH  [|i  349-354]  p  1063 

(1)  In  General  [$  349]  p  1063 

(2)  Particular  Allegations  [H  350-353]  p  1064 

(a)  In  General      350]  p  1064 
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(b)  As  to  Bond  or  Recognizance      351]  p  1064 

(c)  As  to  Breach  or  Forfeiture  [4  352]  p  1065 

(d)  As  to  Proceedings  Preliminary  to  Giving  BaU  [J  353]  p  1066 
(3)  Curing  Defects  by  Amendment,  Verdict,  or  StaMe  [i  354]  p  1066 

c.  Defendant's  Pleadings  [H  355-359]  p  1067 

(1)  In  General  [$  355]  p  1067 
<2)  Demurrer      356]  p  1067 

(3)  Plea  or  Answer  [H  357-358]  p  1067 

(a)  In  General  [4  357]  p  1067 

(b)  Particularity  and  Sufficiency  of  Averinents  [(  3581  p  1068 

(4)  Affidavit  of  Defense  [$  359]  p  1069 

d.  Replication  or  Reply  [$  360]  _p  1069 

e.  Issues,  Proof,  and  Variance  [$  361]  p  1069 

8.  Evidence  [H  362-366]  p  1070 

a.  Presumptions  and  Burden  of  Proof      362]  p  1070 

b.  Admissibility  [H  363-365]  p  1071 

(1)  Matters  of  Record  or  in  the  Nature  Thereof  [$  363]  p  1071 

(2)  Matters  Not  of  Record  [H  364r-365]  p  1071 

(a)  Contradicting  Record      364]  p  1071 

(b)  Explaining  Record      365]  p  1073 

c.  Weight  and  Sufficiency      366]  p  1072 

9.  Trial  [U  367-375]  p  1073 

a.  In  General       367]  p  1073 

b.  Questions  of  Lavs  and  Fact      368]  p  1073 
e.  Judgment  [H  369-375]  p  1073 

(1)  In  General  [$  369]  p  1073 

(2)  Joint  or  Several  [$  370]  p  1074 

(3)  Against  Part  of  Recognizors  [$  371]  p  1074 

(4)  Arrest  or  Vacation  of  Judgment  [S  372]  p  1075 

(5)  Execution  [$  373]  p  1075 

(6)  Payment  or  Satisfaction  [$  374]  p  1075 

(7)  Costs      375]  p  1075 

10.  Appeal  and  Error  [H  376-381]  p  1075 

a.  In  General  [4  376]  p  1075 

b.  Decisions  Reviewable  [4  377]  p  1076 

e.  Assignment  of  Errors,  Bill  of  Exceptions,  or  Record      378]  p  1076 

d.  FUing  TranscHpt,  Briefs,  Ete.  [J  370]  p  1077 

e.  Objections,  Defenses,  and  Questions  Not  Raised  Belov  [i  380]  p  1077 

f.  Decision  [4  381]  p  1077 

R.  Disposition  of  Proceeds  U  382]  p  1078 

Bond,  undertaklDC,  or  recogmlsance  of  ball  or  in  tb« 
nature  of  ball: — Continued 
On  appeal  or  error: — Continued 

To  iceep  tha  peaoe  bm  StmMi  of  tk*  S*m  U 
Cyc  1028.  1029.  1035]. 
Bzecutlon  of  ball  bond  on  Sunday  see  Snadir  [S7  Cyc 
Et64]. 

Forfeiture  of  ball  ae  evidence  of  guilt  see  OiliBlBal  b« 
[12  Cyc  39SJ, 

For^ry^gln^  proceedings  to  let  to  ball  sea  rcnf«r  [l> 

Qlvln?  flctltloue  ball  a*  contempt  of  court  sea  Oualail 

[9  Cyc  14]. 

Indemnity  or  reimbursement  of  surety  by  principal  set 

Frlacdpal  and  Mwety  Hi  Cyc  S43,  S68]. 
Mandamus  to  compel  admission  to  ball  see  MsateW 

[26  Cyc  21Bj. 

Proceedings  to  hold  to  bail  see  Anon  (3  Cyc  tfl]: 

CMvlaal  I>aw  [12  Cyc  3151. 
Release  on  bnlt  as  former  Jeopardy  see  Cy'ni*lffl 
[12  Cyc  286). 

Requirement  of  bond  as  infringement  of  right  to  Jury 

trial  see  Otnlas  [34  Cyc  135]. 
Rights,  duties,  and  liabilities  of  sureties  jranetaliy  see 

PrlwdMl  and  Imretr  [32  Cyc  149  at  aeq]. 
Right  to  bail  of  Chinese  see  Aliens  I  108. 


the 


Attorney  as  ball  see  Attorney  and  OUsKt  I  103. 
Bond,  undertaking,  or  recognisances  of  ball  or  in 
nature  of  ball: 
For  appearance  see  Appaaranoes. 
For  Jail  liberties  see  SxaonUona  [17  Cyc  1&3S]. 
For  prison  limits  see  Bxaontions  [17  Cyc  1531], 
For  stay  of  execution  see  Bxatmtlous  [17  Cyc  1144, 
1148], 

In  admiralty  see  AdnUralty  !  164  et  seq. 
In  bastardy  proceedlnKS  see  Bastards  [5  Cyc  671]. 
In    contempt    proceealnge    see    Oontawot    [9  Cyc 
43]. 

In  court-martial  proceedlnga  see  Anny  and  BaT7 
I  180. 

In  extradition  proceedings  see  ■xteadiUoB  [19  Cyc 

96]. 

In  habeas  corpus  proceedings  see  Sabaas  Corpus 

[21  Cyc  289.  306.  333]. 
In   ne    exeat   proceedings   see  Mo  Bxaat   [29  Cyc 

395]. 

In  proceedings  against  poor  debtors  see  AnoM  il 

263-270:  Bxoontlewi  [17  Cyc  1631,  1542]. 
On  appeal  or  error: 

In  general  see  ^poal  and  BRor. 

From  Justices'  court  sea  jmitlsis  of  the  Vaaoa 
[24  Cyo  C71  et  seq]. 

r  IN  GENERAL 

1]    A.  Definittimt-— 1.  BftlL*  The  word  "bail"  I     As  %  wb  it  means  to  deliver  an  arrested  pervos 

is  used  both  as  a  verb  and  as  a  noun."  |  to  his  sureties,*  upon  their  giving  security*  f<*  bi* 

IBS    NW  173  [quot 


1.  [a]  m  Canadian  Uw  "ball" 
slgnlfles  a  lease;  thus  bail  era- 
phyteotlque,  a  lease  for  years,  with  a 
right  of  Indefinite  renewal.  Rapalje 
&  L.  L.  D. 

[b]  In  rrenoli  Uw  the  word  "ball" 
Is  uBPd  In  several  contracts  of  hiring. 
Ranalje  &  L.  L.  D. 

8.    Slate  V.  Western  Surety  Co.,  86 


8.   D.   170.  175, 

Cyc]. 

a.  Nicolls  V.  Ingersoll,  7  Johns. 
(N.  T.)  146,  155:  State  v.  Western 
Surety  Co..  26  S.  D.  170,  175,  128  NW 
173  (quot  Cyc]. 

[a]  BaU  saras  a  nun  from  lu- 
prlMMUBsM^  his  friends  undertak- 
ing   for    him    that    he    shall  ap- 


pear   at    a    day  certain 
swer    whatever    shall    be  objectta 
to  him  in  a  legal  way.  RamsW" 
Coolbaugh,  13  Iowa  164  [cit  1  Bmsoo 
Abr.  821]. 

4.  Nicolls  V.  Ingersoll.  7  J«l^ 
(N.  T.)  146,  156:  SUte  v.  Western 
Surety  Co.,  26  8.  D.  170,  175,  I« 
NW  173  [quot  Cyc]. 
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sppear^aWf  at  tiie  time  and  jdam  deaignatedf  to 
Bubmit  to  the  jtirisdietion  and  judgment  of  the 
court." 

Ai  a  noiu  it  may  be  defined  as  the  persona  who 
engage  as  aoretieB,  and  into  whose  custody  the  ar- 
rested person  is  deUvared,  and  who  are  considered  as 
having  control  of  his  person.' 

The  tflm  is  also  fn«vently  applied  to  the  under- 
taking or  oUigatioa  given  by  the  sureties,^  although 
this  is  more  properly  designated  aa  a  bail  bond  or 
reeognizance.' 

ThsM  definifeimis  wlr  to  bail,  given  and  takeOf 
to  release  persons  whether  under  arrest  in  civil  ae- 
tions;  or  on  charges  of  crime.  In  civil  cases  the 
term  "bail''  is  usually  implied  to  those  persons 
who  become  sureties  or  bind  themselves  eithw  to 
satisfy  plaintiff  of  his  debt  and  costs  or ,  to  sur- 
render defendant  into  custody,  provided  judgment  is 
against  defendant  in  the  action  and  he  fails  to  sat- 
isfy it.'  In  criminal  eases,  it  is  a  delivery  or  bail- 
ment of  a  person  to  his  sureties  upon  their  giving, 
together  with  himself,  sufficient  security  for  his  np- 
pearance,  he  being  supposed  to  continne  in  their 
friendly  custody  instead  of  going  to  jailj"  and  it 
also  signifies  the  Tpvnans  who  become  security  for 


S.  Abbott  L.  D.:  Andaraon  U  D.; 
BouTl«r  Xj.  I>.;  Rapalje  A  L.  !>.  D.; 
Chandler  v.  Byrd,  1  Ark.  1B2.  IBS; 
Nlcolls  V.  Insersoll.  7  Johns.  <N.  T.) 
HB,  166:  State  v.  Western  Surety  Co.. 
se  S.  D.  170,  175.  128  NW  178  tquot 
Cycl. 

[a]   OOiav  daantUottiu— (1>  "To  aet 

at  liberty  a  person  arrested  or  Im- 

Srisoned  on  security  being  taken  for 
Is  appearanoe."  Blac^  L.  D.  [quot 
State  V.  Davis,  27  Utah  888.  870,  75 
P  857].  (2)  "A  delivery  or  bailment, 
of  a  person  to  his  sureties,  upon  their 
irivinB  (toretbar  with  htmself)  auBl- 
clent  security  for  his  appearance:  he 
belnff  supposed  to  oontlnae  In  their 
friendly  custody.  Instead  of  goinB  to 
Kaol."  In  re  Stebert.  61  Kan.  112, 
lis,  B8  P  971;  Nlcolls  v.  Inrersol!.  7 
Johns.  (N.  T.)  145,  155:  Terr,  v,  Con- 
ner. 17  Okl.  185,  87  P  S»l. 

6.  Anderson  L.  D.:  Bonvler  I4.  D.; 
Rapalje  A  L.  L.  D.:  8  Blackstone 
Comm.  290.  For  caaee  giving  this 
deflnltion  In  the  same  or  similar  Ian- 
auaaa  see  Taylor  v.  Talntor,  16  VPall. 
(V.  S.)  886,  371,  21  L.  ed.  287;  Ram- 
sey V.  CoolbauEh,  13  Iowa  164.  170; 
Toles  V.  Adee,  84  N.  T.  222,  289.  240 
[QUot  CuUiford  V.  Walser.  168  N.  T. 
is.  70.  52  NB  848,  70  AmSR  437] 
(where  the  court  said:  "Bail  are 
sureties,  with  the  rights  and  reme- 
dies of  sureties  in  other  cases"); 
Ra-tlibone  v.  Warren.  10  Johns.  (N. 
T.>  S87;  Nlcolls  v.  Ingersoll,  7  Johns. 
<N.  T.)  14S,  16B'  State  v.  Western 
SuretT  CO.,  26  8,  D.  17«,  176.  128  NW 
t7S  [quot  Cyc]:  Devlne  v.  State,  6 
3need  (Tenn.)  682,  62S;  I«vy  v.  Ams- 
thall,  10  Oratt.  (61  Va.)  641 

fa)  BMtoeHon  Mwmb  Ml  mnA 
nnf—ir— ™* — and  mainpernors 
ire  both  sureties  for  the  appearance 
tt  their  principal.  The  former  mar. 
tnd  the  latter  may  not,  surrender 
hell-  principal.  The  difference  be- 
ween  them  as  explained  by  Black- 
itone  is  that  "ball  are  only  sureties, 
hat  the  party  be  answerable  for  the 
peclstl  matter  for  which  they  stlpu- 
a.te:  mainpernors  are  bound  to  pro- 
uce  him  to  answer  all  charges  what- 
oever."  3  Blackstone  Comm.  128; 
(Thipple  V.  Peo.,  40  111.  A.  301,  303. 

T.     Century  D.;  Rapalje  ft  L.  L.  D.; 
P'ebMter  D.;  Wharton  L.  L«x. 
0.  Infra  j  2. 

A,  Abbott  L.  D.;  Bouvler  L.  D. 
ra.]  OItU  b»U  Is  that  bail  taken  In 
'v-|I  cases.  Bouvler  L.  D. 
lOi.  4  Blackstone  Comm.  297.  For 
isefl  giving  this  definition  in  the 
Line  or  similar  language  see  Bear- 
in    V-   State,  89  Ala.  11,  7  8  76B; 


state  V.  Sandy,  138  Iowa  B80,  581, 
116  NW  699;  Gay  v.  State,  7  Kan.  894, 
402:  state  v.  Aubrey,  43  La.  Ann.  188, 
189,  8  S  440;  State  v.  McNab.  20  N. 
H.  160,  161:  Reinhfird  v.  Columbua. 
49  Oh.  St.  2S7.  2f'~.  :;1  NR  35;  State 
V.  Davis,  27  T'tnh  :!:■!,  75  P  857. 

[lO  ■!»•  term  "to  bail"  slenifles 
"to  deliver,"  luid  was,  at  common  law. 
the  deliver}'  tiT  ttie  resiiondfnt  to  tlip 
persons  who  ticca  me  sureties  for  his 
appearance,  .tnd  wlio  were,  until  that 
time,  his  Jailers,  .state  v.  I>wyer,  70 
Vt.  96,  98.  ;iH  A  fi2!). 

[b]  "The  origin  of  the  whole  sys- 
Um  [of  ball]  is  to  be  found  in  the 
authority^  of  con  ser\ji  tors  of  the 
peace.  While  each  court  mipht  com- 
mit and  hold  to  ball  offendfr.s  to  be 
tried  before  it,  the  power,  In  othsr 
cases,  was  vested  in  the  court  of 
King's  Bench,  and  in  its  Judges  sep- 
arately, as  Wfll  aa  in  other  high  offi- 
cers. The  ollice  of  justice  of  the 
peace  was  oriuinallv  created  for  the 
same  purpn-:*-."  lianiels  v.  Pco.,  fi 
Mich.  881,  ES9. 

11.  Abbott  L.  v.;  Bouvler  L.  D.; 
Burrlll  L.  1>. ;  Rapalje  &  L.  U  D. 

18.    7onti,  coaf 
of  ball  bond  see 
254,  268-27e. 

15.  Swan  V.  tJ.  8.,  8  Wyo.  151. 
167.  9  P  981. 

[a]  Co«xist«tos  of  instliodB.1 — "A 
law  provldinfr  for  a  ball  bond  In 
criminal  oases  Is  different  from  a  law 
providing  for  4  TseMnls^ao*  In  such 
cases:  but  it.<»ilniitfis>>iwjp»8n*nt  to 
nor  Inconsistent  «t'  B'M  merely 
cumulative;  both  methods  may  ob- 
tain In  th*  same  Jurisdiotion,  and 
both  do  co-wtot  Ifi  several  of  the 
sUtes.  In  some  of  the  states  the 
courts  BpesKi-of  "bonds  of  reco§rnI- 
sance'  and  Vecognlzance  bonds.' 
These  expressions  imply  hnrmony 
and  union  between  thi'  two  modes  of 
taking  bail,  and  not  inconsisi.'ncv  or 
repugnance."  Swan  v,  U,  s.,  3  Wvo. 
161,  155,  9  P  931. 

14.  Klntiey  I^.  D.  &  Glos.s. ;  1 
Rapalje  ft  L.  L.  D.;  3  Blackstone 
Comm.  290. 

IB.  Graecen  v.  Allen,  14  N.  J.  I.. 
74.  See  also  Mnllipur  Countv  v.  Car- 
ter, 52  Or.  filfi.  626,  BS  P  4S9  C'a 
Statutory  cimtriict  to  pav  money  un- 
der certain  concni  Iotis"). 

[a]  Ball  bond. — The  obligation  en- 
tered into  by  tile  .surety  or  suretie.s. 
Anderson  L.  D.;  Rapalje  &  I..  L.  D. 
[clt  Graeoen  v.  Allen.  14  N,  j.  L.  741. 

16.  State  V.  Dorr,  69  W.  Va.  188, 
192.  68  SB  lH^M«<«kBd»f«i6?<S 
AN8  402,  »19MCBlfmW  flM-ftUV' 


the  appearaoee  of  the  aoenaed  in  conrt.*^ 

[i  2]  2.  B»a  Bond.*'  There  are  two  methods  of 
taking  bail:  By  reoognizanee,  and  by  bond.^'  At 
common  law,  a  bail  bond  meant  a  bond,  with  a  surety 
or  sureties,  given  to  the  sheriff  on  the  arrest  of  a 
defendant  on  mesne  process  in  a  civil  action,  con- 
ditioned that  defendant  should  appear  and  put  in 
special  bail  within  a  eertain  time  spe^sified:  the  bond 
given  by  bail  below.'*  Jn  the  United  States  the 
term  is  iqqplied  to  the  obligation  given  by  the  spe- 
cial bail  under  the  statutes  which  provide  for  bail 
in  civil  cases,  answering  both  to  the  appearance 
bail  and  to  the  bail  to  the  action  of  the  common 
law.*^  In  criminal  cases  a  bail  bond  is  an  obliga- 
tion, under  seal,  given  by  ^e  accused  with  one  or 
more  sureties,  and  made  payable  to  the  proper  of- 
ficer, with  the  condition  to  be  void  upoi^  the  per- 
formance by  the  accused  of  such  aota  1^  he  may 
legally  be  required  to  perform.*' 

[$  3]  3.  Becognizance.*'  A  reoognizanoe  is  an 
obligation  of  record,  entered  into  before  some  court 
or  magistrate  duly  autborized  to  take  it,  with  con- 
dition to  do  some  particular  act — the  most  usual 
condition  in  criminal  cases  being  the  appearance  of 
the  accused  for  trialj^^  ^'^'^  eases,  the  pay- 

'  Bouvleej^  %t'Cetntury  T>.;  Rapalje  ft 
U  I*  Eb;  Matter  of  Nottingham, 
[1897]  S  Q.  B.  602,  510. 

[a]  J[  ball  bond  is  a  contract  (1) 

entered  into  'between  the  state,  by 
ita  governor  on  the  one  part,  and  the 
named  principal  and  sureties  on  the 
other.  Adam,'!  v.  Candler.  114  Qa. 
If.l.   ir.3,   3S  R9;i;   Hesselgrave  V. 

Sl;ile.  63  Nebr,  S07.  ROa.  S9  NW  295. 
<2)  "Vuder  the  l;iWH  of  the  United 
.*^tal('.s  a  bail  hond  Riven  in  a  criminal 
ca.se  is  a  conirnct  between  the  sure- 
lii-s  and  Ihi"  t^ovi-ninient  that,  if  Ihe 
latUT  will  relt-:tse  prim-ipal  from 

cu.stody.  Ihe  surctb-s  will  unii.Tt;iki' 
that  he  Bhall  peraoiiiilly  iippear  at  a 
specified  time  and  place  to  answer." 
U.  K.  V.  Zarafonills,  150  Fed.  97,  99. 
SO  CCA  51,  10  AnnCas  290  [aff  156 
Fed.  1023,  S4  CCA  6X0],  To  same 
effect  In  re  Schuster,  25  Ida.  465.  138 
P  13^.  (.1)  "An  oMiR-alion  .  .  .  con- 
dilioned  to  do  !^onic  parlirul.ar  thing, 
usually,  as  In  recognizances,  to  ap- 
pear to  an.swer  some  charge."  .Stats 
V.  WIlHon.   (Mo.)  176  SW  <08,.  SMow 

17.  See  generally  TTnmgiiUnnONi 
[34  Cyc  53G].  ,.  ,»(  5 

Form,  contents,  aad  valUSfaH,  't$ 
ncognixanoe  of  bail  see  Infra  If  UH 
66.  225-254,  268-275.  i-.H..-. 

18.  State  V.  Dorr.  59  W.  Vai_liH, 
192.  53  SE  120.  115  AmSR  916,  SjXdCC 
NS  402.  8  AnnCas  lOlS..  SeetfSllMto 
ally  Recognlsanoes  [114  Cyo  fiSs].  8«e 
also  Infra  S  231.  1 

[al  "A  XMocakaae*  .  k  ,  Ja  > 
oWtlgmMon,  acknowle^ed  and'ttntsaed 
into  in  opsfi  aourt'  or'br  the  app«H« 
ance  ot  the  principal  and  his  supstiss 
before  tlie  officer  taking  sum,  Im 
which  the  recognitor,  with  suretlei^ 
binds  himeelf  under  a  penalty  to  do 
some  partlcuiar  thing,  usually  to  ap- 
pear before  the  court  to  answer  a 
criminal  charge"  Siafe  v,  Wilson. 
(Mo.)  175  SW  6it:i.  607. 

[b]  "A  recognizance  im  where  the 
prisoner  and  his  recognizor*  appear 
belore  the  court  or  justice  and  ac- 
knowledge themselves  to  be  indebted 
to  the  State  In  a  cerhiin  sum.  upon 
a  certain  condition,  which  is  entered 
upon  the  record,  and  thrrebv  becomes 
i(  part  of  it,"  Slate  v.  I'l.rr,  59  W, 
Va,  ISS.  191.  120,  115 
AmSR  915.  5  LRANS  402,  S  AnnCas 
lOlfi, 

[c]  "A   recognizance   at  common 

law  was  an  ohliKaiinii  eniered  into 
before  sonne  rroiirt  dI'  r.'<  oi'd  or  magla- 
trate  duly  auihorizrd.  with  a  condi- 
tion t»do.S^e  particular  act.  asto 
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ment  of  the  debt,  interest,  and  costs  recovered  by 
plaintiff  ander  certain  eontin^ncies.** 

Bail  bond  and  recognizance  distingiushed.  In  some 
respects  a  recognizance  is  very  similar  to  a  bail 
bond.'"  It  differs  from  a  bail  bond  merely  in  the 
nature  of  the  obligntion  created.  A  recognizance  is 
an  acknowledgment  of  an  existii^  debt ;  a  bail  bond 
which  is  attested  to  by  the  signature  and  seal  of  the 
obligor  creates  a  new  obligation.'^ 

4]  4.  Bailpiece.  When  special  bail  is  put  in, 
the  bail  are  given  a  bailpiece,  by  which  is  meant  a 
certificate,  given  by  a  judge,  the  clerk  of  the  court, 
or  other  person  authorized  to  keep  the  record,  in 
which  it  is  certified  that  the  bail  became  bail  for 
defendant  in  a  certain  sum  and  in  a  particular 
case."'  It  is  not  a  process,  nor  anything  in  the  na- 
ture of  it,  but  is  merely  a  record  or  memorial  of 
the  delivery  of  the  principal  to  his  bail,  on  security 


given.^  It  should  be  properly  entitled,  should  name 
the  court  and  parties,  and  sliould  be  filed." 

The  giving  of  a  bailpiece  is  waived  by  the  failure 
of  the  sureties  to  demand  it;^*  and  the  failure  to 
give  it  when  not  demanded  does  not  invalidate  the 
bond  nor  prejudice  plaintiflf.'" 

[$  5]  B.  Kinds  of  Bail  "—1.  Oommon  Bafl.  At 
common  law,  the  term  "common  bail**  meant  ficti- 
tious sureties  formally  entered  in  the  proper  office 
of  the  court,  but  involving  no  real  security  for 
plaintiff.^*  The  term  "common  bail"  has  been  used 
to  signify  bail  to  the  sheriff  or  bail  below,  in  con- 
tradistinction to  bail  above  or  bail  to  the  action;" 
but  this  does  not  seem  to  have  been  a  strictly  prapa 
use  of  the  term  at  the  common  law.** 

Effect  and  pnrpoBa  of  filing  common  bafL  FiUng 
common  bail  was  tantamount  to  enterii^  an  appeal^ 
ance;'*  it  was  given  merely  to  secure  the  appeir- 


Barrett,  202  111.  287.  297.  67  NE  23, 
*6  AmSR  Z80.  6S  LRA  82. 

[d]  "A  r*oogBlsMMw  la  a  nlMU* 
tnto  for  th*  ewtedr  of  flw  XHurty;  and 
bail  are  substituted  for  the  officer 
whose  duty  it  Is  to  take  charge  of 
the  party  accused."  Oildersleeve  v. 
Peo.,  10  Barb.  SB,  41,  9  NTLegObe 
18. 

[e]  A  statntoiT  nndert&klaff  for 
tail  is  not  a  recofrnlsance,  but  &  sim- 
ple contract  to  pay  money  on  certain 
conditions.  It  has  none  of  the  quali- 
ties of  B  recognizance,  aad  the  rules 
applicable  thereto  do  not  apply  to  it. 
Slate  v.  Hays,  2  Or.  314,  317. 

19.  Bouvler  L.  D.  See  generally 
Recognisances  {34  Cyo  638]. 

90.  Peo.  V.  Kane,  4  Den.  (N.  T.) 
630,  G48;  Swan  v.  tf.  S.,  3  Wyo.  161, 
IfiT,  9  P  931  (where  the  court  said: 
"In  some  respects  a  recognizance  is 
very  similar  to  a  bond.  It  is  defined 
to  be  an  obligation  of  record,  which 
a  man  enters  Into  before  some  court 
of  record  or  magistrate  duly  author- 
ized, binding  himself  under  a  penalty 
to  do  some  particular  act.  A  bond, 
or,  as  it  is  commonly  called,  a  bail 
bond,  18  also  an  obligation,  but  under 
seal,  signed  by  the  party  giving  the 
same,  with  one  or  more  sureties,  ren- 
der a  penalty,  conditioned  to  do  some 
particular  act"). 

[a]  "A  r*oorm*»no*  .  .  .  is  .  .  . 
a  bond  Itt  the  stzlot  SMUW  of  ths 
word.  ...  (1)  Nothing  is  more  com- 
mon than  to  speak  of  recognizance  as 
a  tMnd."  New  Haven  v.  Rogers,  32 
Conn.  Ml.  224.  (2)  A  ball  bond  Is 
like  a  recognizance  at  common  law. 
Colvig  V.  luamath  County,  16  Or. 
244.  19  P  86. 

[b]  A  Btatvla  MgnlAff  a  neor- 

of  tan  is  sufficiently  com- 
plied with  by  the  giving  of  a  baU 
bond.  Peo.  V.  Mellor,  2  Colo.  70S; 
Swan  V.  U.  8.,  3  Wyo.  161.  9  P  931. 

ai.  Peo,  T.  Barrett.  202  111.  287, 
297,  67  NB  23,  96  AmSR  230,  63  LRA 
82:  State  v.  Crlppen,  1  Ob.  St.  399, 
40i;  State  v.  Dorr,  B9  W.  Va.  188.  192, 
53  SB  120,  115  AmSR  915.  6  LRANS 
462,  8  AnnCas  1016;  Swan  v,  U.  S.. 
3  Wyo,  161,  158,  9  P  931  (where  the 
court  said:  "It  will  be  observed  that 
the  chief  distinction  between  the  two 
methods  of  balling  is  that  the  former 
Is  an  acknowledgment  upon  record  of 
a  debt  already  due,  while  the  latter 
is  the  creation  of  a  new  debt  not  of 
record").  See  also  State  v,  Wilson, 
(Mo.)  176  SW  603;  Recognizances  [34 
Cyo  5401. 

[a]  Oth«r  statomsnts  of  dlstiiio- 
ttan. — CI )  "The  principal  difference 
between  the  two  forms  of  obligation 
Ilea  in  the  fact  that  a  recognisance 
is  a  matter  of  record  in  the  nature 
Of  a  -conditional  Judgment,  and  Is 
proceeded  upon  by  scire  facias,  while 
a  bond  Is  but  an  evidence  of  debt,  for 
the  recovery  of  which  an  action  must 
be  brought.  A  bail-bond  Is  taken  out 
of  Onirt  In  vacation,  and  a  recogni- 
sance la  taken  In  open  Gonrt,  In  which 


the  cognlsors  confess  Judgment,  to  be 
levied  on  their  property  In  case  the 
principal  makes  default  In  his  ap- 
pearance." Cole  V.  Warner,  93  Tenn. 
155,  16».  18  8W  110.  (2)  It  differs 
from  a  ball  bond  in  that  its  object  la 
to  secure  the  presence  of  defendant 
to  perform  or  suffer  the  Judgment  of 
the  co-jrt,  while  the  bail  bond  la 
merely  for  the  purpose  of  securing 
the  appearance  of  defendant  in  court, 
and  for.  the  protection  of  the  sheriff 
in  not  strictly  enforcing  the  writ. 
Bouvler  L.  D.  (3)  "In  form,  there  la 
to  a  certain  extent,  a  similarity  be- 
tween a  bond  and  a  recognizance:  and 
they  agree  In  this,  that  an  action  of 
debt  will  lie  on  each.  But  here  the 
analogy  ceasea.  A  bond  is  always 
sealed  by  the  obligor,  but  a  recogni- 
zance need  not  be.  A  bond  creates  a 
debt  by  specialty,  a  recognisance  one 
by  record.  In  the  latter  respect  it  is 
like  a  Judgment,  and  in  Its  nature 
equally  conclusive  on  the  recognlsors. 
Infants  as  well  as  adults.  ...  In 
every  point  of  view,  a  recognisance 
iB  intrinsically  different  from,  and  su- 
perior to.  a  bond  or  other  specialty." 
Peo.  V.  Kane,  4  Den.  (N.  T.)  580.  648. 

32.    Bouvler  L..  D. 

[a1  A  baUplM*  tai  (1)  Merely 
the  title  of  a  slip  of  parchment  in 
which  the  recognizance  or  special 
bail  is  transmitted  to  the  court.  3 
Blackstone  Comm.  291,  (2)  A  cer- 
tificate from  the  record  In  a  case  that 
one  or  moi-e  persona  named  become 
ball  in  a  certain  sum  of  money.  An- 
derson L.  D.;  RapalJe  A  L,  L..  D.  (3) 
A  niece  of  parchment  containing  the 
names  of  special  ball,  with  other 
particulars,  which,  being  signed  by  a 
judge,  was  filed  In  the  court  In  which 
the  aottcn  was  pending,  and  notice 
of  the  ball  having  Justified  was  then 
given  to  the  opposite  party,  Whar- 
ton L.  Lex.  [cit  Bayley  Pr.  361],  (4) 
A  written  memorandum  stating  the 
undertaking  entered  into  by  special 
ball,  signed  by  them,  and  duly  ac- 
knowledged before  an  officer  author- 
ized by  Taw  to  take  the  acknowledg- 
ment thereof.  1  Tidd.  Pr,  G2;  Green 
V.  Ovington,  16  Johns,  (N.  T,)  6B. 

S3.  Nlcolls  V.  Ingersoll,  7  Johns. 
(N.  T.)  145.  154;  Worthen  v.  Pres- 
cott.  60  Vt,  68,  72,  11  A  690  (where 
the  court  said  that  it  "is  not  process 
nor  In  the  nature  of  process,  but  is 
only  evidence  that  the  surety  has 
become  hall"). 

04.  Anonymous,  2  CThit.  76,  18  SCL 
512;  Hall's  Ball,  1  Chit.  79,  18  ECL 
56:  Holt  V.  Frank,  1  M.  ft  S.  199,  105 
Reprint  7  4 ;  Lowe  v.  Galloway.  5 
Taunt.  863,  1  ECL  341,  128  Reprint 
851;  Austen  v.  Fenton.  1  Taunt.  28, 
127  Reprint  738, 

[a]  "At  the  oommon  Imm  the  ball- 
piece  seems  not  to  have  been  deliv- 
ered to  the  person  becoming  bail, 
but  it  was  signed  by  a  Judge  and 
flied  in  the  court  in  which  the  ease 
was  pending."  Worthan  v.  Preacott, 
60  Vt.  68,  tI,  11  A  6M. 


[b]  It  la  no  oblaetlom  to  a  Ml> 
piMa,  given  by  one  of  two  or  man 
defendants,  that  It  does  not  take  no- 
tice of  the  other  or  others.  Smith  t, 
Wallace.  1  Wash.  (1  Va.)  254. 

[e]  Whan  %  « 
rsotvalssBoo  Is  lllsd  it  becomes  a 
record  of  court  on  which  action  wHl 
He  although  the  bailpiece  was  taken 
before  a  single  Judge,  Green  v.  Or- 
ington,  16  Johns.  (N.  T.)  SS. 

86.    Wilcox  V.  Ismon,  84  Mich.  XI. 

06.    Wilcox  v.  lamon,  34  Mich.  lit 

S7.  [a]  BaU  ataMnto  Is  usaallr 
an  obligation  to  the  state  to  pay  & 
speciflea  sum  of  money  for  failure  of 
the  principal  to  account  for  mooeyf 
held  In  the  oapaeity  of  admlntatrattff, 
trustee,  or  in  other  fiduciary  ca- 
pacity.  Anderson  L.  D. 

[b]  BaU  In  snor. — Ball  given  by 
defendant  In  an  action  when  he  ti 
going  to  bring  error  on  the  Judgmeitt 
and  wishes  execution  stayed  fn  the 
meantime.  RapalJe  A  Xj.  Li.  D.  See 
also  infra  ff  267-276. 

[c]  BaU  iMlow,  also  called  baU 
to  the  aherlft  or  appear&nce  baU,  are 
sureties  who  bind  themselvfla  to  ttw 
sheriff  by  what  Is  called  a  ttall  bowl 
to  secure  defendant's  appearanee  or 
his  putting  in  bail  to  the  action  «b 
the  return  of  the  writ.  Anderaon  L 
D.;  Bouvler  L.  D.;  Kinnex  Xi.  I>. 

[d]  BaU  abora.  On  tbe  return  *t 
the  writ  defendant  may  npp«ar  aad 
put  in  ball  above.  These  are  otiretlefl 
who  bind  themselves  by  recogntoMt 
that  if  Judgment  Is  recovered  agalB*t 
the  principal  he  shall  satisfy  plainttf 
or  render  himself  into  custody.  Tbcf 
are  also  called  bail  to  the  motion  SM 
sometimes  special  ball.  1  A.b1wtt  L 
D.;  Anderson  I*.  Dl;  Bouvler  Id. 

1  TIdd  Pr.  84S. 

28.  Bouvler  L.  D.  See  atao  CteA- 
bourn  V.  X<aneaater  Bank,  t4  N.  H.  113- 

[a]  OoauBoa  baU  or  atnw  baOi— 
Where  there  was  merely  a  peraoaal 
service  of  the  copy  of  tbe  writ  er 
process,  or  a  notice  in  writing-  to  ap- 
pear and  defend,  defendant  could  ap- 
pear and  put  in  sureUes.  oatlled  com- 
mon ball,  for  his  future  nttendanrt 
and  obedience,  these  suretlee  betac 
the  same  two  imagioary  persoaia  «te 
were  pledges  for  plalntlfTs  proaeo- 
tlon,  or.  If  defendant  failed  to  pal  m 
such  bail,  plaintiff  might  thereafter 
enter  such  appearance  and  tUo  axi 
ball  for  him.  and  proceed  thereuMa 
3  Blackstone  Comm.  287  .  2  9  5:  Ann* 
son  L.  D.:  Rafialje  A  L.  I^^  D. 

a».  Breeders  v.  Welsh.  11  8.  C  I> 
569,  570:  Stewart  v.  McClure.  SAC 
L.  407,  416. 

80.  Broaders  v.  Welsb,  11  S.  CL 
569.  570  (where  Colcock.  J.,  i  illWhW 
the  use  of  the  term  "commoe  kaB* 
as  synonj^ous  with  bafl  b^ov  v 
ball  to  the  sheriff  as  leadlnc  to  aia- 
fusion,  and  points  out  tlutt.  Kr  ^ 
common  law,  common  ball 
merely  nominal). 

SI.  Bouvler  Li.  D.;  KtnuM  L  Ik.* 
OloBB.   See  also  Appcarar  ~ 


For  latov  otmtm.  Aomopmonfta  and  duMffMl  la  the  law  gee  cumulative  Annotations,  aamo  tltle,4^ce  and  not*  aufear. 
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ance  of  defendant,  and  was  so  conditioned.^^ 

[i  6]  2,  Special  Bail  At  comiuon  law  the  term 
"special  bail"  was  frequently  used  as  synonymous 
with  bail  above  or  bail  to  the  action  it  was  given 
to  secure  satisfaction  by  defendant  of  any  jud^ent 
that  might  be  obtained  in  the  action,  and  was  ao 
conditioned.^^  In  this  restricted  sense  it  is  defined 
as  responsible  sureties  who  undertake  as  bail 
above."  But  it  seems  that  the  term  has  also  been 
used  in  a  broader  sense  as  signifying  actual  or 
responsible  sureties,  in  contradistinction  to  com- 
mon bail  who  are  merely  nominal  sureties;  and  in 
this  sense  the  term  is  applied  to  both  bail  below 
and  bail  above.'* 

Stetotory  spedftl  baiL"'  Tfae  alteration  of  the  law 
of  bail  beg^  at  an  early  day  in  the  United  Statee,'* 


where  the  law  on  this  subject  is  now  d^ndent 
almost  wholly  on  statutes.^"  This  statutory  system 
of  hail  departs  ao  radically  from  the  Ei^lish  eom- 
mon-law  system  that  the  English  cases  are  fr»> 
quently  not  applicable  to  cases  arising  under  these 
statutes.*"  While  the  distinction  between  bail  for 
the  appearance  of  defendant  and  bail  to  abide  the 
event  of  the  action  has  not  been  wholly  done  away 
with  in  the  United  States,  and  has  been  recognized 
in  some  jurisdictions,*^  the  bail  provided  for  by  a 
considerable  number  of  the  statutes,  although  taken 
in  the  manner  in  which  bail  below  was  taken  in 
England,  stands  in  the  place  of  both  bail  below  and 
bail  above  at  the  common  iaw.*^  The  bail  provided 
for  by  these  statutes  is  comLmonly  denominated 
sx)ecial  bail.*' 


n.  IN  CIVIL  ACTIONS 


7]  A.  Effect  and  Object  of  AdmiMioa  to  BaiL 
While  tfae  giving  of  bail,  as  a  general  rule,  restores 
a  peraon  to  bis  freedom,  yet  teehnically  he  is  con- 
ddered  as  being  delivered  into  tbe  custody  of  his 


sureties,  they  being  jailers  of  his  own  ehoosiag,  who 
have  a  control  and  dominion  over  him.** 

The  object  of  requiring  bail  is  not  pecuniary  oom- 
pOLsation  to  the  government,  but  to  compel  the 


aa.    Brooders  t.  Wftlsh,  11  8.  C.  L. 

sea.  670. 

[a]    DiniM  of  oommon  bail.— (1) 

Before  St.  2  Wm.  IV  c  89,  and  1  &  2 
Vict,  c  110,  the  ordinary  mode  of 
commencicK  an  action  was  by  serving 
defendant  with  a  capias  and  notlcti 
to  appear,  and  thereupon  defendant 
appeared  and  put  In  auretles  for  hla 
future  attendance  and  obedience, 
which  Bureties  were  called  common 
ball,  "being  the  same  two  imaginary 
persons  that  were  pledges  for  the 
plalntiCTs  prosecution,  John  Doe  and 
Richard  Roe"  <3  Blackstona  Comm. 
287);  (2)  but  this  was  abolished  by 
the  acts  above  mentioned,  and  ball- 
able  proceedings  then  became  col- 
lateral to  the  main  proceedings  in  the 
action  (Sweet  U  D.). 

83.  Anderson  L.  D.;  1  TIdd  Pr. 
245.  Se«  also  Bushel  v.  Com.  Ins. 
Co..  IB  S«rg.  ft  R.  CP^.)  ITS. 

34.  SapRlJe  &  L,  U  D.;  Wharton 
t..  IjOjc 

Sa,    Bourler  L.  D. 

[a]  SpMlal  teU,  or  ball  above,  are 
peraoDB  who  undertake  Jointly  and 
severally  that.  If  defendant  Is  con- 
demned In  the  action;  he  sluU  either 
satisfy  the  costs  and  condemnation 
or  render  himself  Into  custody,  or 
they  will  do  so  for  him.  3  Blackstone 
Comm.  281;  1  Archbold  Pr.  102. 

[b]  Bp«olai  baU  Umltod  to  baU  In 
oItU  omms« — It  has  been  held  that 
the  words  "special  ball,"  in  their 
technical  sense,  do  not  embrace  recog- 
nizances or  bail  In  criminal  cases. 
Jack  V.  Peo.,  19  111.  57,  58. 

se.  Preston  v.  McNeil  Lumber  Co., 
143  Fed.  656.  G&7. 

[a,]  Oonuaon  and  n«ol*l  b»ll  dls- 
tinC^Ufllisd  aad  deluwd. — In  com- 
menting upon  the  use  of  the  terms 
"common  ball"  and  "special  ball"  In 
the  Btatutea,  Colcock,  J.,  In  delivering 
Lbe  opinion  of  the  court  In  Broadera 
V.  Welsh.  11  S.  C.  li.  569,  570,  said: 
'It  may  be  of  importance  to  remark 
in  tlie  use  of  the  term.  In  the  Act 
>f  1785,  that  Mr.  Pendleton,  who  In- 
roduced  the  Act,  has  clearly  misap- 
>lled  the  terms,  common  and  special 
lall.  and  hence  arose  great  confusion. 
Jy  the  common  law,  Tidd's  Prac.  211, 
:U3m.  THg.  tit.  Ball,  common  ball  were 
nerely  nominal.  John  Doe  and  Rlch- 
.rd  Roe.  The  object  was  to  give  ju- 
Isdlctlon  to  the  Court.  Special  ball 
ra.m  ba.ll  below,  or  ball  to  the  sheriff, 
rblcli  was  two  or  more  real  and  re- 
ponsible  persons,  who  stipulated 
ha.t  It  the  defendant  be  condemned  In 
he  action,  he  shall  satisfy  the  costs 
nd  oondemnation,  or  render  himself 
y  the  custody  of  the  sheriff,  or  that 
^ey  will  pay  the  costs  of  condemna- 
lon  for  tami.  Tidd's  Prac.  211.-  Com. 
<lg,  tit.  Ball.   These  ball  mlsht  aft- 


erwards become  ball  to  the  action, 
or  hall  above,  by  which  they  acquired 
the  right  to  surrender  the  principal. 
In  case  he  did  not  surrender  himself, 
or  comply  with  the  other  conditions 
of  the  recognizance.  By  the  Act  of 
1785,  when  common  ball  Is  men- 
tioned, ball  to  the  sheriff,  or  special 
ball.  Is  meant;  and  when  the  term, 
special  bail,  is  mentioned,  ball  to  the 
action,  or  bail  above.  Is  Intended." 

37.  [a]  A  AellVMT  bond  Is  not 
sMoIal  baU^There  la  a  wide  distinc- 
tion between  the  two  obligations 
upon  general  principles.  Ramsey  v. 
CoolbauKh,  13  Iowa  104. 

38.  Bennett  v.  Brown,  29  s.  C  L. 
347. 

89.  See  statutory  provisions;  and 
Crane  V.  KeatbiK,  IS  Piok.  (Mass.) 

339. 

40.  Rugsles  V.  Berry,  76  Se.  262; 
Bean  v.  Parker,  17  Ma«s.  G91. 

41.  Rapalje  ft  !«.  L.  D.:  Gaines  v. 
Hunt,  8  Johns.  (N.  T.)  368;  Blandlne 
V.  Rogers.  4  S.  C.  L.  3B4,  4  AmD  596. 

[a]  Valtoa  Statss  ooarts*— The 
taking  of  ball  for  appearance  Is  a 
part  of  the  procedure,  In  an  action 
in  the  Unltea  States  courts,  which  Is 
governed  by  the  practice  in  such 
courts,  and  not  by  that  of  the  state 
courts.  Lane  v.  Townsend,  14  F.  Cas. 
No.  8.054.  Ware  286,  289. 

tbi  Appearsncs  ball  aboUshsd. — 
In  Illinois,  at  the  first  session  of  the 
second  general  assembly.  It  was  de- 
clared, by  an  act  then  passed,  "that 
from  and  after  the  passage  of  thnt 
act  (January  5,  1821.)  appearance 
ball  should,  in  no  case,  be  required, 
but  In  all  cases  where  It  had  been 
required,  special  bail  was  to  be  tak- 
en," Tuttle  V.  Wilson,  24  111.  653. 
557. 

42.  Me. — Hale  v.  Russ,  1  Me.  334. 
Mass. — Heulfs  v.  Rivers,  103  Mass. 

398;  Crane  v.  ^eating,  13  Pick.  339; 
Bean  v.  Parker.  17  Mass.  591;  Har- 
rington V.  Dennle,  13  Mass.  93;  Spar- 
hawk  v.  Bartlet,  2  Mass.  188. 

N.  H. — Jacobs  V.  Stevens,  57  N.  H. 
610:  Pierce  v.  Read.  2  N.  H.  359;  Ham- 
ilton V.  Dunklee,  1  N.  H.  172. 

N.  Y.— Toles  V.  Adee,  84  N.  T.  222; 
Ex  p.  Metzler,  5  Cow.  287  (ball  below 
may  become  ball  above). 

Pa. — Fitter  v.  Bryson.  6  Watts  &  3. 
566;  Freeman  v.  Hays,  2  PaL.J  253. 

S.  C. — Fletcher  v.  Weatherby,  34  S. 
C.  L.  86;  Moyers  v.  Center,  33  S.  C. 
L.  439;  Jarvls  v.  Alexander,  25  8.  C. 
L..  143;  Harwood  v.  Robertson,  20  S. 
C.  L.  336;  Broaders  v.  Welsh,  11  S. 
C.  U  569. 

Vt. — Worthen  v.  Prescott,  60  Vt. 
68,  11  A  690;  Darling  v.  Cutting,  57 
Vt.  218. 

ta]  XUnabatloa.— Where  a  defend- 
ant is  arrested,  he  is  required  to  give 


bond  conditioned  to  appear  and  an- 
swer. H]id  also  to  iibide  ihe  order  or 
JudKinoiit  iti  the  action.  Buil  so  giv- 
en iiiiKwora  Ihe  purpose  both  of  bail 
bi.'low  sirid  bail  above.  Harrington  v. 
Deniiie,  1  ^  Mass.  93 ;  Champion  V. 
Noyes,  2  Ma.ss.  481. 

43.    See  statutory  provisions. 

[a]  In  Alabama,  under  {  7  of  the 
act  adopted  by  the  legislature  of  the 
Mississippi  Territory  In  1807,  which 
declared  that  "all  ball  taken  by  vir- 
tue of  this  act.  shall  be  4<UeUed,.'MU^ 
and  taken  as  special  ball,  and  a<X 
such  be  liable  tQ.  U#jre<»>v«ry  of  the 


the 


PlaintlfL"  It  woa^tSM'  tbat,  although 
ball  referred  W/'Wfts  evidently 


mere  appearance  ball,  «  b^U  bond  for 
the  appearance  of  the  sarty  had  all 
the  eflect  in  law  of  a  recocnlsaace  oX 

«^J<=lal  ball.    Embree  v. 

[b]  in  CNorgla  appearance  ball 
entered  to  the  sheriff  Is  equivalent 
to  special  ball.  Lowther  v.  Law- 
rence, Wright  (Oh.)  180  (construing 
Georgia  statute). 

[c]  In  South  Carolina  and  Xorth 
Oarollna,  ball  to  the  sheriff  is,  by 
statule.  put  upon  the  footing  of  ball 
to  the  action.  West  v.  Uatlcdge,  16 
N.  C.  40;  ittuides  v.  Vaughan.  9  N. 
C.  HIT;  H.'iin.'Ji  v.  Brown,  :iy  S.  C.  I* 
347.  Fl.-ti'h.-T  V.  Wi'alh.-rby.  34  S.  C. 
L.  .^t;;  HmtwooiJ  v.  Rnbertson.  20  S.  C. 
L.  auii;  Broaders  v.  "Welsh,  11  S.  C.  Li. 

sea. 

44.  U.  S.— Taylor  v.  Talntor,  16 
Wall.  866,  21  L.  ed.  287;  Reese  v.  U, 
S.,  9  Wall.  13,  19  L.  ed.  541. 

Ala. — Hammons  v.  State,  59  Ala. 
164,  31  AniR  13;  Cain  v.  State,  65  Ala. 
170. 

Iowa, — State  v.  Sandy,  138  Iowa 
580,  116  NW  699. 
N.  H.— 8Ut6  v.  McNab,  20  N.  H. 

160. 

N.  T. — Nlcolls  v.  Ingersoll.  7  Johns, 
145.  See  also  Wrlpl\t  v.  (Jrant.  5 
NTSt  324.  In  an  early  case,  wliere 
a  ball  bond  was  taken  by  a  sheriff 
under  an  agreement  that  it  should  be 
Inoperative  unless  other  or  additional 
ball  should  bt'  jirocured  by  defendant. 
It  was  held  that  defendant  might  be 
retaken  by  the  sheriff  before  the  wrtt 
was  returni'd.  If  the  additional  ball 
provided  for  was  not  furnished. 
Bronson  v.  Noyea,  7  Wend.  188.  . 

N.  C— State  v.  Schenck.  138  N.  C. 
560.  49  SE  917,  3  AnnCas  928. 
^  Vt.— Worthew  V,  Pr«JWtt,.W  vt 
68.  11  A  B90. 

Wyo. — State  v.  Krohne,  4  Wyo.  847, 
34  P  3. 

Eng. — ^Hamilton  v.  Wilson,  1  Bast 
383,  102  Reprint  148:  Anonymous,  6 
Mod.  231.  87  Reprint  982. 

N.  B.— Reg.  V.  Stevens,  81  N.  B. 
106. 
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presence  of  defendant  in  conrt,  to  the  end  that 
jnstice  may  be  administered.*" 

8]  B.  Bight  to  Release  on  Bail— 1.  In  Oen- 
enU.*'  The  right  to  release  on  hail  in  a  civil  pro- 
eeeding  is  now  subject  almost  entirely  to  statutory 
control,*'  under  which  defendant  generally  has  a 
right  to  give  hail  and  be  released  thereon,  when 
arrested  in  a  civil  action,  if  the  hail  offered  hy  him 
is  proper  and  suflScient.**  Under  this  right  a  per- 
son arrested  is,  upon  giving  proper  and  sufQcient 
bail,  legally  entitled  to  be  released,  and  if  the  sheriff 
refuses  to  accept  the  bail  and  release  the  prisoner, 
he  is  liable  therefor.*'  If  an  officer  has  a  debtor  in 
his  keeping  under  the  mittimus,  and  the  statute 
does  not  prescribe  who  shall  receive  the  bond  for 
the  debtor's  release,  the  latter  is  entitled  to  be  re- 
leased upon  a  tender  to  the  officer  of  an  adequate 
and  sufficient  bond."" 

Officer's  dntjr  to  proeure.  In  the  abeenoe  of  a 
statutory  provision,  a  sheriff  or  othw  officer  having 
a  prisoner  in  his  custody  is  under  no  obligation 
to  travel  about  with  sneh  prisoner  to  enable  hba 
to  obtain  bail."^ 

[i  9]  2.  As  Affected  hf  Assignment  of  Prisoner. 
Where  an  arrested  person  is  entitled  to  hail,  his 


right  thereto  will  not  be  affected  by  the  fact  tliat 
the  sheriff  by  whom  be  was  arrested  has  delivered 
him  over  to  his  successor  in  office  subsequent  to 
the  arrest  and  before  the  prisoner  has  given  bail." 

[f  10]  3.  As  Affected  by  Surrender  ^  Bail  Al- 
though a  person  surrendered  by  his  bail  is  returned 
to  all  the  disadvantages  of  the  original  arrest,  he 
is,  however,  hy  the  same  act,  restored  to  such  privi- 
leges as  eristed  thereunder,  one  of  which  was  the 
right  to  release  on  bail,  and  he  is  therefore  entitled 
to  obtain  his  liberty  hy  entering  new  bail.** 

[$  11]  4.  In  Actions  against  Joint  Debtors. 
Where  an  action  is  commenced  against  joint  debtors, 
and  plaintiff  j>roceeds  on  the  arrest  of  one  of 
them,  the  latter  may,  by  habeas  corpus,  remove  the 
cause  and  put  in  bail  for  himself  only.** 

12]  5.  Time  of  Giving  BaiL  It  has  been  faeld 
that  bail  may  be  given  at  any  time  before  exeentiot 
against  the  person,"*  although  after  exeentioB 
against  his  property;*"  but  a  rule  to  discharge  a  de- 
fendwt  on  bail  before  he  has  been  arrested  is 
premature.*' 

[%  13]   0.  Necessity  of  BaU— 1.  Common  Bsil 

Under  the  early  decisions,  in  some  jurisdictions, 
common  bail  was  required  in  all  actions.*"  Such  bail 


"It  la  laid  down  by  elementary 
writers  that  a  man's  ball  are  Jailors 
of  hia  own  choosing,  who  are  oound 
to  secure  his  appearance  as  effectu- 
ally, and  to  put  him  as  much  under 
the  power  of  the  court,  as  If  he  had 
been  in  the  custody  of  the  proper 
officer.   It  he  be  In  the  custody  of  the 

firoper  offltier,  he  cannot  be  set  at 
iberty,  unless  discharged  by  the 
conrt;  and,  until  then,  he  Is  bound  to 
answer  any  charge  which  is  brought 
against  him.  And  If  ball  are  to  be 
regarded  as  standing  In  the  same 
situation  as  the  officer  out  of  whose 
custody  they  have  taken  the  accused 
party.  It  would  seem  that  they  also 
should  have  him  ready  to  answer  at 
all  times  until  duly  discharged  by 
the  court."  OUderaleeve  Vj_Peo.,  lo 
Barb.  CN.  Y.)  36,  41,  9  NYLegOba 
18. 

[a]  Adnlssloa  to  ball  Is  defined 
as;  ^"The  order  of  a  competent  court 
or  magistrate  that  the  defendant  be 
discharged  from  actual  custody  upon 
an  undertaking  with  sufficient  sure- 
ties for  his  appearance."  State  v. 
Larson,  12  N.  D.  474.  477,  97  NW  B37 
[quot  Rev.  Codes  (1899)  {  8443]. 

[b]  Onstody  of  new  bsU. — By  the 
giving  of  a  supersedeas  bond  with 
new  bail,  defendant  Is  deemed  to  be 
transferred  to  the  custody  of  the  new 
ball,  and  Is  no  longer  In  the  custody 
of  the  ball  on  his  former  bond.  Smith 
V.  Craig,  69  Ga.  882. 

4B.  U.  S.  V.  Ching  Kim  Hee,  3  Ha- 
waii Fed.  656;  De  Myer  v.  McGonegal, 
32  Mich.  120;  State  Treasurer  v. 
Rolfe,  15  Vt.  9;  State  v.  Krohne's 
Sureties,  4  Wyo.  347,  34  P  3. 

[a]  Th*  object  of  taUaff  bail  is 
to  release  the  person  from  actual 
custody  and  to  secure  his  appear- 
ance whenever  wanted,  either  to 
plead,  to  take  a  trial,  or  to  receive 
the  Judgment  of  the  court.  State 
Treasurer  v.  Rolfe,  15  Vt.  9. 

[b]  "Ball  bonds  are  taksn  to  In- 
svr*  tlie  pressnoe  of  defendMrts  in 
court  to  abide  the  Judgment,  and  not 
for  the  purpose  of  enriching  the  gov- 
ernment." U.  S.  V.  Chlng  Kim  Hee, 
S  Hawaii  Fed.  566,  664. 

[c]  BaU  to  the  aherlS  was  origi- 
nally designed  temporarily  to  liberate 
defendant  from  close  custody,  and  to 

J dace  means  In  the  eherlfTs  hands  to 
nsure  defendant's  appearance  to  an- 
swer at  the  return  of  the  writ,  with- 
out which  the  action  could  not  regu- 
larly proceed;  the  undertaking  of 
such  ball  was  quite  different  from 
that  of  ball  to  the  action.  De  Myer 
V.  McGonegal,  32  Mich.  120. 


46.  la  oKinlBal  svosMUttoa  see  In- 
fra SS  187-191. 

47.  See  statutory  provisions.  See 
also  Stone  v.  Murphy,  86  Fed.  158 
(construing  U.  S.  Rev.  St.  Si  990, 
991).  And  see  in  this  connection 
Gardner  v.  Isaacson,  9  P.  Caa.  No. 
6.230.  Abb.  141  (decided  under  the 
supreme  court  rules  of  184S). 

48.  Kavanagh  v.  Saunders,  8  Me. 
422;  Anonymous,  2  AbbMCas  (N.  Y.^ 
201;  Richards  v.  Porter,  7  Johns.  (N. 
T.)  137;  Stewart  v.  Mcaure.  S  S.  C 
U  407;  Smith  v.  Hall,  2  Hod.  SI,  8< 
Reprint  924:  Posterne  V.  Hanson.  S 
Saund.  69,  86  Reprint  668. 

la]  XllMrtv'  after  ball*— One  who 
has  given  ball  to  the  sheriff  h&s  a 
rlgbt  to  his  liberty  until  the  failure 
of  such  bail  to  Justify,  upon  excep- 
tion duly  taken  thereto,  Arteaga  v. 
Conner,  88  N.  Y.  403.  2  NTCivProc 
152.  14  NrmiyDlg  878  faff  47  N.  T. 
Super.  494]. 

[b]  In  prooeedlngs  teqalzlnf  ball 
ia  aotioiu  for  tlie  .rsoovery  of  per- 
sonal property,  (.IX.  the  object  of  the 
statute  is  either  to  secure  the  prop- 
erty or  the  payment  of  the  price 
therefor,  and  not  to  punish  the  debt- 
or for  Illegal  acts  In  obtaining  It; 
therefore,  where  it  satisfactorily  ap- 
pears that  a  defendant.  Imprisoned 
in  such  an  action,  is  unable  either  to 
produce  the  property  or  give  security 
for  the  eventual  condemnation  mon- 
ey. It  is  proper  for  the  court  to  dls- 
cnarge  him  on  his  own  recognisance. 
Garrett  v.  Underwood,  102  Qa.  B58, 
27  SE  666;  Ragan  v.  Chicago  Packing, 
etc.,  Co.,  93  Ga.  712,  21  SB  148.  Com- 
pare Tracy  v.  Griffin,  60  Barb.  (N.  Y_/) 
70  [dlsappr  Blston  v.  Potter,  22  N.  Y. 
Super.  636]  (construing  Code  Proc. 
9  179).  (2)  But  it  must  appear  to 
the  Judge  to  whom  a  petition  for  such 
a  discharge  Is  addressed  that  defend- 
ant can  neither  give  the  security  nor 
produce  the  property,  and  that  the 
reasons  for  its  nonproductlon  are  sat- 
isfactory. Hinson  v.  Battle,  127  Ga. 
469,  66  SE  489:  Sblnholaer  v.  Jordan. 
116  Ga,  482,  41  SB  610.  (3)  If  these 
facts  appear,  the  mere  fact  that  the 
property  may  originally  have  been 
wrongfully  taken  will  not  be  ground 
for  denying  a  dlsoharge.  Hinson  v. 
Battle,  supra.  (4)  If  It  appears,  how- 
ever, that  the  applicant  for  such  a 
discharge  bas  carried  the  property 
beyond  the  state  line  and  left  It  In 
the  physical  custody  of  another  per- 
son, but  In  his  own  control,  and  that 
this  was  done  for  the  purpose  of 
keeping  such  property  beyond  the 
Jurisdiction  and  not  producing  It,  and 


that  the  reasons  for  the  nonprodiio- 
tlon  were  not  Batlsfactorr,  a  dis- 
charge may  be  refused.  Hinson 
Elattle,  supra. 

40.  McCallum  v.  Barnard,  68  Hn 
Pr  (N.  Y.)  169;  Richards  v.  Porter. 
7  Johns.  (N.  Y.)  137;  Dlekison  x. 
Coward.  87  8.  C.  U  4ft:  Lovell  v. 
Plomer,  16  Baat  820,  104  Reprint  8»: 
Smith  v.  Hall.  2  Mod.  31.  8S  Reprlat 
924;  MatsoD  v.  Booth.  6  M.  &  S.  12), 
106  Reprint  10S3.  See  also  Wass  t. 
BartletL  10  Graf,  (Mass.)  490;  Brmdy 
V.  Brundage,'  2  Thomps.  ft  C  (N.  7.) 
621  rappdlsm  69  N.  Y.  S101;  Lake  v. 
Haseltine,  12  NYCivProc  W9,  It  Abb 
NCas  820. 

SOb    Wilson  v.  Glllis.  15  Me.  6S. 

SI.     Page  V.   Staples,    IS    B.  I. 

55.  Richards  v.  Porter,  7  Jobaa 

(N.  Y.)  137. 

8a.  McCallum  V.  Barnard.  SS  How 
Pr  (N.  Y.)  169;  Ex  p.  Mason.  2  Aahm 
(Pa.)  239.  But  see  Chiswell  v.  Eaixey. 
24  S.  C.  It.  29  (where.  In  constrnlnf 
old  South  Carolina  and  English  stat- 
utes, the  court  held  that,  wbere  a 
defendant  bas  once  given  bail  to  the 
action  upon  the  original  writ  and  fi 
surrendered  by  his  bail  to  tbe  sberlfl. 
the  sheriff  has  no  authority,  after 
the  return  of  the  writ,  to  let  oefwid- 
ant  to  ball  a  second  time). 

64.  Corlies  v.  Wyckoff.  7  Cow.  (K 
Y.)  146. 

BB.  Bostwlck  V.  Ooetsel.  67  N.  T. 
682.    See  also  Infra  S  21. 

[a]  Vew  ban,  after  mrnmaOm  19 
bail,  may  be  entered  even  after  ver- 
dict and  Judgment,  but  before  a  ca- 
pias ad  satisfaciendum  bas  been  tak- 
en out.  Ex  p.  Mason,  2  Ashm.  iV*.) 
239 

[it]  In  Vorth  OaxoUaa,  under  Be- 
vlsal  (1906)  gg  698,  625,  727,  a  persm 
confined  upon  a  writ  of  execntlae 
against  his  person  cannot  Klve  bail 
pending  an  appeal.  In  a  cItu  meOaa. 
In  lieu  of  a  bond  to  star  exacatiaa. 
Howie  v.  SpltUe,  166  N.  O.  18«,  Tl  ST 
207. 

56.  Bostwlck  V.  Goetzel.  67  X.  H 
582  (holding  that  a  Btatatory  prvrl- 
slon  allowing  ball  to  be  Ktven  to  dli- 
charge  a  defendant  from  arr— t  st 
any  time  before  execution  tnTtwita  la 
execution  against  the  peraon.  anil  Ml 
may  be  given  after  ezecatioa  la  1^ 
sued  against  the  property  of  AaCUB*- 
ant). 

67.  Robbins  V.  Radheflr«r,  ss  IWr 

NC  (Pa.)  220. 

Sa.  Morrison  v.  SQverbnraAi.  U  IB. 
551;  Bernbrldge  v.  Turner.  1  Teaki 
(Pa.)  429;  Cheshire  v.  Edamn,  XI  a  C 
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pnt  in  Bpeeiftl 
within  a  specified  time.'* 

[S  14]  8.  Spadal  Bait— a.  When  Kot  Bequired. 
In  some  iurtedietioBii  and  in  certain  proeeedings  de- 
fotdant  has  the  ifiebt  to  appear  and  to  plead  with- 
out lint  filing  special  ball  to  the  action.**  This  rule 
bae  been  held  to  indlnde  aetions  for  libel  or  Blan- 
der,*^ aetiona  of  debt  upon  fordgn  judgments,'* 
aetimu  on  bonds  eontainii^  e<dlateral  eonditiona,*' 
pvoeaedings  in  original  atteehment,**  and  pioeeed- 
inga  by  petition  and  snramons." 

Btatotea  givlntf  to  ball  bobd  the  effect  of  apedal 
bafl.  Under  some  statutes  which  dedare  that  a  bail 
bcmd  for  the  appearance  of  the  party  shall  have  all 


the  effect  in  law  of  a  Kjco^izanee  of  speeial  bail,** 
the  necessity  of  entering  special  bail  seeme  to  ha 
superseded;  the  bail  bond  euented  va  the  neaal 
form  for  the  appearance  of  the  party  is,  by  oper»- 
tion  of  law,  bail  to  the  action  ana  snbjeets  the  sure' 
ties  to  the  responsibilities  of  special  baU." 

Dicfeiiidaiit  exempt  Where  defenduit  is  exempt 
from  execution  against  his  bod^  he  cannot  be  held 
to  bail.""  But,  hy  giving  bail  without  objection,  de- 
fendant waives  bis  exemption  from!  arrest^** 

15]  b.  When  Beqnired  In  General  TTndcr 
some  statutes  special  bail  ie  required  as  of  course 
in  some  actions,  and  may  be  demanded  in  others;^* 
where  it  is  so  required  or  demanded,  appearance 
may  be  refused  without  special  bail,''  u  general, 
however,  special  bail  is  required  only  where  spe- 


S8B.  Sm  also  Hartman  v.  May, 
IS  D«K  SIS,  47  A 

[a]  When  no  amafct— Ball  below 
1)6  required  In  some  cases  where 
defendant  has  not  .  been  arrested. 
Coward  V.  Bohun,  1  Harr.  &  J.  (MdJ 
538*  Williamson  v.  Cummlngs,  Ik  S. 
C  L.  2IS0.  But  see  Robbina  T.  Red- 
heffer.  83  WklyNC  (Pa.)  lift. 

[bl  As  aaMatM  aaM  for  Oma- 
tavtt  liaa  been  allowed  to  file  oommoa 
ban  on  removing  a  canae  from  the 
common  pleas.  Anonymous.  8  N.  J. 
Ij.  IZS. 

Tc]  A  no*  to  Bftow  eanae  of  ae- 
Uoii  (1)  and  why  defendant  should 
not  be  alBcharKeo  on  common  bail  is 
w«U  served  upon  plaintiff's  attorney. 
Hutcheson  v.  Johnson,  1  Binn.  <Pa.> 
Se.  (2)  And  where  on  a  rule  on 
plaintiff  to  show  his  cause  of  action 
and  why  defendant  should  not  ap- 
pear on  common  ball,  plaintiff  there- 
upon flies  a  positive  affidavit  of  the 
debt,  the  court  will  not  order  the 
party  malting  the  afUldavlt  to  be  ex- 
amlned  on  oath  In  court,  If  no  srround 
appears  to  the  court  to  Justify  a  sus- 
picion that  the  debt  was  not  due. 
CThamplon  v.  Ross,  5  F.  Cas.  No. 
2.5»6,  4  Wash.  C.  C.  825. 

[d]  SefMdaat  will  not  bs  Us- 
aauuRe*A  oa  oommon  ban  where  doubt- 
ful, questions  of  law  or  fact  are 
ralfed  by  the  motion  papers.  Crala 
V.  Brown,  «  F.  Cas.  No.  3,328.  Pet.  C. 
O.  362:  Knox  v,  Oreenlear.  14  F.  Cas. 
Ifl'o.  7,909,  Wall.  Sr.  108;  Laverty  v. 
Snelllng,  14  F.  Cas.  No.  8,124,  3 
Cranch  C  C.  290. 

0».  Smith  T.  Bohn,  22  F.  Cas.  No. 
13.016.  4  Wash,  C.  C.  127. 

[a]  Batxy  of  oonuaon  ball  by 
pimMMXiS  to  pTfoet  appoaganos. — Un- 
der the  early  decisions  there  were 
oertmln    prerequisites   necessary  to 

fi«rfa«t  appearance  by  defendant,  and 
t  rnajr  be  generally  atated-  that  entnr 
of  comition  ball  has.  by  several  ad- 
judleattona.  been  Included  therein, 
and.  a.lthouEh  this  was  a  matter  of 
rorni,  nevertheless  the  fUingr  of  suoh 
tya-iJ  liM  been  decided  to  be  necessary 
even  thoush  defendant  acknowledges 
B«i-vlc«  of  process,  or  has  agreed  to 
a.pj>«a-r.  Plaintiff's  right,  however,  to 
3nt«r'  such  ball  for  defendant's  ap- 
^earatnce  depends,  at  least  under 
-he  early  practice,  upon  compliance 
w-itli  oerUln  required  legal  formall- 
lejs.  Anonymous,  20  N.  J.  1^  4ft4: 
::or»«  V.  Colfax,  6  N.  J.  L.  801; 
^nonyxxious,  2  Wend.  (N.  Y.)  830; 
'li  «1  I>a»  V.  Bronson,  4  Cow.  <  N,  T. ' 
1  •  Byx-ne  v.  Morris,  2  Cow.  (N.  T. 
72;  X*«ne  v.  Cook,  8  Johns.  (N.  T. 
69.  See  also  supra  note  28  [a], 
s  to  appearance  made  by  giving  ball 

ACkpearances, 
eo.  cases  Infra  this  note, 

fa.}  €>Bs  aottag  la  «  reprsssBtatlTe 
i.jisio**T'r  Buch  as  an  administrator,  Is 
jTTVmded  within  the  rule.  Patterson 
Mcl-a.«8hlln,  18  F.  Cas.  No.  aO.828, 
Cranch  C.  C.  852. 
rbJ  Vtet  dtfeadant  Is  not  a  oitl- 
A  <>o«"  not  have  the 

JSct  or  limiting  the  rl^ht,  B^W  ¥. 
i>or«.   1»  aa.  M8« 


[c]   Vpon  ssttlaff  aatds  oflM  indff- 

men^  where  no  appearance  ball  has 
been  required,  the  court  will  not  re- 
quire special  ban.  Oordon  v.  Riddle, 
10  F.  Qui.  No.  6,818.  1  Cranch  C  C. 
888:  8hean  v.  Towers.  21  F.  Cas.  Ko. 
18.781.  1  Cranch  C.  C.  5. 

Fd]  BefMidaat's  mMwaaes  wltk- 
ovt  speQlal  ban  wUl  aoibs  stsoAoa} 
so  as  to  eharae  the  mushal.  W«od 
V.  Dixon,  SO  r.  Caa  No.  17,848,  1 
Cranch  C.  C.  401. 

[el  VlaintUfs  attovBey  win  not 
be  given  time  to  pxoonre  aa  sttdavlt 
to  hold  defendant  to  special  hall.  If, 
upon  calling  the  appearance  docket, 
the  Intter  offers  to  appear,  Meade  v. 
Roberts.  16  P.  Cas.  No,  a.:i74,  1 
Crfiiich  C.  C.  72. 

61.    See  infra  5  15. 

63.  Wrav  V.  Ttiley,  30  F.  Caa.  No. 
IS.noO.  ]  Cr.inch  C.  C.  361. 

63.  Barbour  v.  Ruaaell,  2  F.  Cue. 
No.  071.  3  Ornnch  C,  C.  17.  But  Pee 
Cr;ilk  V.  Hlltoti,  6  F.  Caa.  No,  3.343, 
2  Cranch  C.  C.  il6. 

In  debt  on  a  replevin  bond, 
spccf.il  liall  was  hfld  ii'>i  lo  he  re- 
quired by  defendant,  hUIioUkH  lli  the 
action  of  rieplevln  there  had  been 
JiKlfrmetit  ftw  a  retum.  jenUaa  v. 
Porter.  13  STCa*.  Itt^  tXt%  1  WMlch 
C.  C.  116. 

64.  U.  S.— Gibson  V.  Scull.  10  V. 
C;is.  No,  5,400a.  Hempst.  36  (constru- 
Ihk  Arkanaa.s  statute):  Locke  v.  Can- 
non, 15  F,  Caa,  Ko,  K,440.  2  Cranch 
C.  C  186  (subject  to  certain  qualifica- 
tions under  an  early  Virginia  atat- 
Ute). 

Oa. — Reld  V.  Hoore.  12  Oa.  388. 

Ind. — State  Bank  v.  Seaman,  8 
Blackf.  181  (unless  an  affldavit  Is 
made,  since  the  statute  abolishing 
Imprisonment  for  debt). 

Hlsa, — Rowley  t<  CSummlnga,  8 
Miss.  840  (after  statute  aboll^ing 
Imprisonment  for  debt). 

N.  C. — Stephenson  v.  Todd,  88  N.  C. 
868;  Holmes  v.  Sackett,  88  N,  C.  B8. 

[a]  Jbrtends  to  a  oomvoa-law  at- 
taohmsnt^— Ijocke  v.  Cannon,  15  F. 
Cas.  No.  8,440,  2  Cranch  C.  0.  186 
(under  an  old  Virginia  statute  where 
it  was  said  that  the  federal  court 
might.  In  Its  discretion,  allow  the 
principal  to  appear  without  bail  and 
plead  to  the  jurisdiction). 

66.  Thomas  v,  Uann,  4  Dana  (Ky.) 
452;  Withers  v.  Curd,  7  J.  J.  Marsh. 
(Ky.)  258  (holding  that,  in  a  suit  by 
petition  and  summons,  special  bail 
cannot  be  required). 

66.  Embree  v.  Norris,  2  Ala.  271; 
Rhodes  V.  Vaughan^*  K  C.  167;  Low- 
ther  V.  Lawrence,  Wright  (Oh.)  180; 
Broaders  v.  Welsh,  11  S.  C.  !<.  569. 

67.  Embree  v.  Norris,  2  Ala. 
271. 

68.  Oreen  v.  Uorse,  6  He.  281; 
Winington  V.  Stearns,  1  Pick.  (Mass.) 
497. 

60.    See  Arrest  g  152. 

70.  Anonymous,  4  Harr.  &  M. 
(Md.)  159:  Puroell  v.  Hartness,  1 
Wend.  (N.  T.)  303;  Bunting  v. 
Brown,  »  Johns.  (N.  42S;  Peare- 
son  v.  Picket,  12  S.  CL  L.  472;  Doug- 
lass V.  Wight,  4  &  C.  218. 


[a1  Host  be  demanded. — ^If  plain'' 
tiff  deslras  special  ball  to  be  plrt  fri, 
he  must  demand  It,  otherwise.  — OM 
ball  will  not  be  required.  Douglass 

w^o'  la^'^^^^^^^b£ll 
for  his  appearance  shall  M  Admutsd 
to  appear  and  to  plead  or  dnend  ni 
the  action  until  he  gives  special  MOy 
<f  plaintiff  requires  such  special  ban, 
(h  rendant  arrested  on  a  civil  prooflW 
iiiid  at  large  on  ball  for  his  appear^ 
aiice  ciiniiot,  over  plaintiff's  objec- 
tion, appciir  and  jdead  In  abatement 
of  the  action  for  defective  service 
wiihont  having  liral  slvcn  special 
bail,  when  plaintiff  had.  prior  to  such 
ajjpearance  and  pica,  inoved  (he  court 
for  .s|)(-cial  bail;  for  the  .statute  mattes 
no  dint  incf  ion  be  I  ween  ail  appear- 
ance for  the  purpose  of  pleaflins  lil 
abatement,  which  Us  a  "defense" 
within  (he  meaning  of  FractU'e  Ari  S 
1  (I'nb.  Acts  [1H79]  c  R3)  dt-nominaf- 
Intr  a  plea  In  ahatcmont  a  "defense, " 
and  an  appearance  for  the  purpose 
of  anHWorhiR  to  the  merits):  Camp- 
bell v.  .Morris,  3  Harr.  &  M.  (Md.) 
535  (under  Md.  Acts  [1795]  c  56); 
Acock  v.  Linn,  16  S,  C.  L.  368,  See 
also  ifayor  r.  Cooke,  ifl  F.  Cas.  No, 
9,358,  1  Oancta  C.  C!,  160  (a  motion 
for  defendants  to  appear  on  a  chan- 
cery attachment  Without  plvlng 
curity  under  Va.  Acte  rnS2]  c  7t)I 
Fife  V,  Clarke,  14  S.  C.  L,.  347, 

[a]  It  la  the  daty  of  Oefsndaat 
who  has  obtaUed  his  enlsrgsmsnt  by 
glTlBr  a  baU  bonA  for  his  appear- 
ance, to  appeal,  at  the  retum  of  tba 
writ  or  four  days  afterward  and  to 
put  In  ball  to  the  action,  or  special 
bail  as  It  is  not  Infrequently  called^ 
BobyehaU  v.  Oppenheimer,  8  F,  C&a, 
No.  1.589,  4  Wash.  C.  CI  317;  Chand- 
ler V.  Byrd,  1  Ark,  152. 

[b]  When  sppeanuwe  wlthoat  bsU 
not  sUowed:  praotlos. — (1)  If  appear- 
ance ball  Is  required,  special  ball 
must  be  given  to  enable  defendant  to 
Appear  at  the  rules  Bradley  v. 
Welch.  1  Munf.  (15  Va.)  28*.  Com- 
pare State  Bank  v.  Seaman.  8  Blackf. 
(Ind.)  ISl.  (2)  II  will  also  be  or- 
dered before  appearance  iH  permitted 
where  there  1.^  an  alTldavil  of  Injury 
to  :i  iMrryiiip  away  of  personal  prop- 
erly- and  of  plainiifT's  belief  that  de- 
feiid:irit  itnend.s  to  depart  without  the 
Jnrlsdiet  Ion.  VosB  v,  Tuel.  2S  F.  Caa. 
No.  17.01.-.,  1  Cranch  C.  C.  73.  (3) 
Nor  will  the  fact  of  a  juderment  in 
defendant's  favor  upon  the  same 
cau.'^e  of  action  enat>le  an  appearance 
without  bail  where  the  action  was 
not  decided  upon  its  merits.  Gard- 
ner V.  Undo,  9  F.  (Z&s.  No,  5,232,  1 
Cranch  C  C.  592.  (4)  Nor,  unless  de- 
fendant Is  in  actual  custody,  will  the 
court  hear  a  motion  to  so  appear 
when  made  before  appearance  day. 
Olive  V,  Mandevllie.  18,  5*.  Qia.  Vto^ 
10.488.  1  Craivch  C.  C.  88,  \(W.JN(»r 
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cial  canse  therefor  is  shown;''  and,  since  imprison- 
ment for  debt  has  been  abolished  in  most  jurisdic- 
tions and  consequently  the  right  to  arrest  defend- 
ant in  a  civil  action  and  to  compel  him  to  give 
b(ul  has  been  much  restricted,  special  bail  is  gen- 
erally required  only  where  defendant  ia  chafed  with 
some  wrong  and  not  with  a  failure  to  pay  a  debt.'' 

Thus  special  bail  has  been  required  in  actions 
of  covenant/*  in  actions  for  breach  of  promise/" 
upon  bonds/"  and  in  actions  for  deceit/'  fraud/* 
malicious  prosecution/"  trover  and  conversion/*  re- 
pleviUf"^  trespass/^  seduction/"  and  in  insolvency 
(H<oeee4uigs.^ 

Ubal  «r  sUnder.  Xn  ordinary  eases  of  libel  or 
oLander  special  boil  is  not  required,  without  some 
special  reason  other,  than  the  pnblioation  or  ntter- 
anoe  of  the  libel  or  slander  itself.*^  But  it  may  be 
required  where  plaintiif  swears  to  fecial  damages 
or  swears  that  defendant  is  about  to  leave  the 

^erei^  Maus  v.  SiMqlft^,  a  S«rff. 

fc]^  '^^ftrano«  without  ball;  nw- 
ttk  ot'™»  caas, — UiiiiiL  n  motion  to 
apiiear  without  special  the  court 

will  not  examine  the  tnei  ita  of  the 
case.  Dav  v.  Haekley.  7  F.  Cas,  No. 
3,679.  2  Cranrh  C.  C.  2r,l;  Lee  v. 
Gamble,  15  F.  Cub.  No.  3  Cranch 

C.  C.  374, 

[  d]  On  removal  of  can**.— ( 1  > 
When  u  cause  ia  removed  to  the  (TB- 

{ireme  court,  special  ball  muat  be  put 
n.  although  defendant  ia  a  corpora- 
tion, unless  plaintiff  waives  It.  Van- 
natta  v.  Morrla  Canal,  etc.,  Co.,  17 
N.  J.  L.  159.  (2>  Plaintiff  la  entitled 
to  special  bail  on  the  removal  of  a 
cause  on  habeas  corpus  to  the  su- 
preme court  where  defendant  was 
held  to  ball  in  the  court  below,  even 
though  none  was  there  required. 
Klrkham  v.  Fox,  19  Johns.  (N.  T.) 
126;  Bell  V.  Hall,  12  Johns.  (N.  T.) 
152.  See  also  Anonrmoue,  3  N.  J.  L. 
222 

78.  Brookfleld  t.  Jones,  8  N.  J.  L. 
811:  Patten  v.  Halsted.  1  N.  J.  L. 
820;  Clason  V.  Oould.  2Cal.  (N.  T.)  47, 
73.  Jones  v.  Kelly,  17  Mass,  116 
(torts);  Donovan  v.  Cornell,  13  Daly 
(N.  T.)  339;  Hammer  v,  I.adner,  17 
Phlla.  (Pa.)  315;  Bowen  v,  Burdtck, 
8  FaLiJ  226. 

[a]  A  o«rtlfl«aU  In  ths  unal 
form,  %T  th*  ofllMni  of  We  treunry 


juriadietion,""  or  that  the  ehaige  ia  of  a  gross  na- 
ture." 

Bail  in  error  or  on  appeal  rests  in  the  diaeretioD 
of  the  court  where  it  is  not  regulated  by  the  stat- 
ute/' and  it  is  usually  not  required  unless  a  stay 
of  execution  ia  desired."^ 

16]  c.  Discharged  InsolTent"*  A  debtor  who 
has  been  dischai^ed  under  the  bankruptcy  or  in- 
solvency laws  of  the  state  where  be  resides  will  not 
be  required  therein  to  put  in  special  bul*/^  bat 
the  fact  that  he  has  been  so  diachai^ed  under  the 
laws  of  another  state  does  not  prevent  his  being 
held  to  bail." 

[M7]  8.  W«iv«r--«.  .Of  Bii^t  to  SpecUBtiL 
A  plaintiff  may  always  waive  his  right  to  speeiil 
bail  and  proceed  to  trial."'  Thus,  where  there  ait 
certain  prerequisite  legal  steps  which  govern  plain- 
tiff's rights  in  respect  to  special  bail,  be  must  com- 
ply therewith;  and,  if  be  does  not,  but  accepts  a 


of  ttaa  IrvtMA  StotM,  (1)  that  a  cer- 
tain balance  Is  due  by  defendant  to 
the  United  States  IS'  not  sufficient 
cause  for  ball.  U.  S.  v.  Smith,  27  P. 
Cas.  No.  16,881,  5  Cranch  C.  C.  484. 
(2)  But,  upon  an  InfoTmal  bond  «lysn 
by  a  marshal,  payable  to  the  Presi- 
dent of  the  United  States  and  his  suc- 
cessors instead  of  to  the  United 
States,  the  court  Jield  defendant  to 
bail  upon  a  certificate  of  defalcation 
from  the  treasury  department.  Jack- 
son V.  Slmortton,  13  P.  Cas.  No.  7,146, 
4  Cranch  C.  C.  12. 

[b]  .  Ball  has  heeii  reqalred  In  ai>- 
tloas  for;  (1)  Alienation  of  the  af- 
fections of  plalntlfTs  wife.  Sfbley 
V.  Smith,  67  App.  Div.  514.  78  NTS 
977.  (2)  Criminal  conversation.  Dy- 
ott  V.  Dunn.  2  Chit.  72,  18  ECL 
609. 

[c1  In  ttOvMMM  a  debtor  may  be 
arrested  and  held  to  ball  only  where 
he  has  absconded  from  his  last  place 
of  residence.  Hand  v.  Taliaferro,  1 
La.  Ann.  26. 

rd3  Xn  lOohlgmn  a  woman  could 
not  be  held  to  ball  upon  a  capias  is- 
sued under  the  penal  section  of  the 
Prohibitory  Liquor  Law,  Comp.  L. 
(1871)  1  2138.  Peo.  v.  Bartow,  27 
Mich.  68. 

7*.  Wager  v.  Lear,  28  F.  Cas.  No. 
17,034,  2  Cranch  C.  C.  92;  Winter  v. 
Slmonton,  30  F.  Cas.  No.  17.892.  2 
Cranch  C.  C.  585  (holding  that  under 
the  Maryland  act  of  1715,  the  marshal 
was  bound  to  take  aafllclent  bail  for 


the  appearance  of  defendant  In  an 
action  of  covenant). 

76.  Hood  V.  Sudder,  111  N.  C,  215. 
16  SE  397;  Weaver  v.  Kllme,  Pa. 
Co.  868. 

76,  Jenkins  v.  Porter,  13  P.  Cas. 
No.  7.274,  2  Cranch  C.  C.  116;  Hen- 
derson v.  Morrison,  Ky.  Dec.  181. 
Compare  Ruflln  v.  Call,  2  Wash.  (2 

[a]  Xn  action  on  bond  Of  loiv 
standing-, — Cr.iik  v.  Hil  I  o  11 .  6  F.  Cas. 
No.  J  rr:nich  C.  C.  116. 

IM  In  action  on  money  boad^— 
Alfiridc-'  V.  Druiiiniond.  1  F.  Cas,  No. 
ir.i!,  1  CiMiich  C.  C.  400.  But  see 
Criilk  V.  union,  fi  P.  Ciik.  ?Io.  3.342,  2 
Cr.iiK-h        C,  11  fi. 

LcJ  In  an  action,  on  a  rcoogvlsanoe 
to'  prooiiTo  a  writ  of  error  special 
ball  has  been'  held  requlrable.'  Davy 
V.  Jackson,  2  Teatea  (Pa.)  280. 

77.  Redfleld  v.  Prear,  9  AbbPrNS 
(N.  T.)  449;  Cox  v.  Hlghley.  100  Pa. 
249. 

79.  111.— Sawyer  v.  Nelson,  44  111. 
A.  184. 

N.  Y. — Mathushek  Piano  Mfg.  Co. 
y.  Pearce.  21  NYS  921;  Martin  v. 
Freed,  21  NYS  302;  Ashworlh  v, 
Wrlgley,  1  Paige  801. 

Pa.— Mangalettl  V.  HcHlllan,  10  Pa. 
Co.  289. 

R.  I.— Bichenberg  t.  Maroy,  18  R. 

I.  169,28  A  46.  »• 
8.  C. — Greenville  Nat.  Bank  v.  Jen- 
nings, 88  S.  C.  372,  17  SB  K. 

79.  Umphrey  v.  Emery,  ^tl  Mich. 
184.  80  NW  14:  Dempsey  v.  Lvpv.  52 
HowPr  (N.  T.)  11;  Aarona  v.  Dun- 
seith,  11  Pa.  Co.  K«8;  Nash  V.  Bloom. 
10  Pa.  Co.  SEB;  Orton  v.  Noonan,  32 
Wis.  820. 

80.  Garrett  v.  Underwood,  102  Oa. 
558,  27  SB' 665:  Reigner  v.  Spang,  6 
App.  DIv.  237,  89  NTS  127;  Arnold  v. 
Thomas,  1  HowPr  (N.  T.)  246;  Lope- 
man  V.  Henderson.  4  Pa.  232;  Bmer- 
aon  V.  Dow.  11  WklyNC  (Pa.)  270. 

81.  Eddlngs  V.  Boner,  1  Ind.  T. 
173,  38  SW  1110. 

88,  Patten  v.  Halsted,  1  N.  J.  L. 
820;  Davis  v.  Scott,  IB  AbbPr  (N.  T.) 
127:  Moll  V.  Wltmer,  11  WklyNC 
(Pa.)  498:  Roberts  v.  SItngsbey,  1  Sid. 
307.  83  Reprint  1123. 

[al  In  trespass  special  ball  mar 
bo  roqnlrod  only  where  plaint  Ift 
states  fully  In  his  affidavit  the  de- 
tails of  the  injuries  and  the  amount 
of  damage  sustained.  Qall  v,  Molesa, 
3  Pa.  Dlst.  637. 

83.  Logan  v.  Lawahe.  62  N.  J.  L. 
567,  41  A  751;  Yatter  v.  Pitkin.  66 
Vt.  300,  29  A  370. 

84.  Stout  V.  Quinn.  9  Pa.  Super. 
179.  43WklyNC418.  See  also  Infra  {16. 

sis.  Lanatraaz  v.  Powers,  14  F 
Cas.  No.  8.078,  1  Cranch  C.  C.  42; 
Withers  v.  Thornton,  30  P.  Cas.  No. 
17,918,  3  Cranch  C.  C.  116. 

[a]  Dlsdutvf*  on  oommon  ImU, — 
Defendants  In  a  libel  suit,  committed 
to  custody,-  will  be  discharged  on 


common  ban  where  the  matter  al- 
leged to  be  Ilbelons  was  contained  In 
their  answer  in  a  suit  against  them 
by  a  third  person  and  such  suit  ts 
still  pending  in  the  chancery  court, 
since  to  determine  whether  such  nat- 
ter Is  libelous  while  such  suit  la  still 
pending  would  be  Interfering  with  the 
due  administration  of  Justice  In  the 
chancery  court.  Hartmaa  v.  lUy. 
18  Del.  B12,  47  A  622. 

86.  Doyne  v.  Barker,  7  P.  Caa  No. 
4,055,  4  Cranch  C.  C.  475  (holding  that 
ball.  In  slander,  will  t>e  required 
upon  plaintiffs  affidavit  th&t  tie 
words  were  maliciously  uttered,  that 
defendant  ts  a  transitory  person  and 
Is  about  to  leave  the  district,  and 
that  plaintiff  verily  believes  that  li« 
has  suffered  damages  to  a.  certain 
amount);  Knickerbocker  L.  Ins.  Co, 
V.  Ecclealne.  6  AbbPrNS  CN.  T.)  » 
faff  34  N.  T.  Super.  76.  11  AbbPrNS 
385.  42  HowPr  201];  McCawley  t. 
Smith,  4  Yeates  (Pa.)  193;  Rennlngs 
V.  Dillon.  2  Pa.  DIst.  819:  Zeller  v, 
Katzensroh.  12  Pa.  Co.  451;  Scott  v. 
Crum.  1  Pearson  (Pa.)  19S:  O'CTonnor 
v.  Welsh.  29  WklyNC  (Pa.)  92. 

[a]  AlBdavtt — In  slander.  baU  is 
not  required  if  the  affidavit  does  not 
state  the  words  spoken  and  that  de- 
fendant la  about  to  leave  the  dtatztet. 
Lanstraaz  v.  Powers,  14  F.  Cmn.  Ka. 
8.078,  1  Cranch  C.  C  42, 

87.  Campbell  v.  Gllmor«h  10  lAae 
Bar  (Pa.)  ff7. 

88.  Turquand  v.  Moaa,  17  C  B. 

S.  16,  112  Ex;L  15.  144  Rmrint  7: 
Bevan  t.  Whitmore,  15  C  B.  N.  S. 
483.  109  ECL  433.  143  Reprint  S54. 

88.  Bnniaby  v.  E:arle.  L.  R.  9  Q.  B. 
490:  Rawlins  v.  Thynne.  5  Jur.  110S. 

80.  Dtsoliaive  of  prlnolp*!  kbM 
baakniptcy  or  InsolTsnor  laws  u 
discharging  surety  see  infra  |  84. 

91.  Walsh  v.  Nourse.  5  Bhm. 
(Pa.)  381:  Smith  v.  Brown.  S  BinB- 
(Pa.)  201;  Fisher  v.  Hyde,  3  Teat» 
(Pa.)  266;  Hilltard  v.  Greenleaf.  i 
Yeates  (Pa.)  538;  Hare  v.  Moultrie,  t 
Yeates  (Pa.)  486;  Donaldsou  v.  Cbsn- 
bers,  2  Dall.  (Pa.)  100,  1  L.  ed. 
Millar  V.  Hall,  1  Dall.  (Pa.)  m,  i 
L.  ed.  113. 

93.  Woodhrldge  v.  Wright,  3  Coaa. 
523;  James  y.  Allen,  1  Dall.  (Pa.) 
188,  1  L.  ed.  93.  See  also  Sloari  r. 
Whale.  11  Johns.  (N.  T.)  194;  Gct- 
gerat  v.  McCarty,  1  DalL  <Pa.>  SW. 


Purcell,    1  Browae 


I  L.  ed.  179. 

99.    Paul  V. 
(Pa.)  348. 

[a]  If  tttob  ban  la  not  Im  atf 
perfected  in  do*  tlma,  plaintifr  mar 
elect  to  proceed  against  the  fcppesr- 
ance  ball,  or  to  rule  the  sherUC 
bring  In  defendant,  but  he  csnnv) 
do  both.  Valentine  v.  Smith.  8  Ok.  K 

[b]  Batry  of  waivarv— In  Ne« 
Jersey  a  waiver  of  bail  must  bs  eft- 
tered  on  the  minutea  of  the  e— rt. 
indorsing  It  on  the  writ  la  not  sv- 
clent.   Beatty  v.  Ivens,  S  N.  J-  I«.  XI*- 


VoT  later  eases,  dsralopmaata  and  ohaaffsa  In  the  law  see  ctunalatlva  Annotations,  aame  title,  page  and  not*  nombsr. 
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plea  or  proeeeds  to  advance  his  eanse  of  action  to 
issne  or  to  trial  before  special  bail  is  pnt  in,  he 
thereby  waives  his  right  to  such  bail.**  Bnt  such, 
bail  is  not  waived  by  filing  a  declaration.** 

{%  18]  b.  Of  Bight  to  Object  to  Ai&davlt.  Al- 
thonsh  the  eonrt  can  take  nothing  by' intendment  in 
an  ^davit  to  hold  to  bail,"*  yet  if  bail  is  accepted 
without  opposition,  no  objection  lies  to  the  affi- 
davit.*^ 

i%  19]  4.  Holding  to  Bafl  Twice.  Where  a  de- 
fendant has  once  been  held  to  bail  in  a  <nvil  actioUr 
he  eannot  again  be  held  to  bail  for  the  same  cause 
of  action.**  Bnt  this  mle  applies  only  where  both 
holdings  are  in  the  same  jurisdiction;  it  is  not  a 
good  objection  that  defendant  has  been  held  to  bail 
in  another  jurisdiction,*'  or  that,  by  the  laws  of  snch 
other  jurisdiction,  he  is  discharged  as  being  ex- 
empt from  imprisonment.* 

[$  20]  D.  Entry  of  Baa^l.  PrenavisitM  in 
Oekeral;  Affidavit.  An  order  of  court  or  consent 
of  plaintiff's  counsel  may  be  a  prerequisite  to  an 
entry  of  special  bail,'  and  leave  may  be  granted 
plaintiff's  attorney  to  file  such  bail  to  enable  him 


to  surrender  defendant  where  the  eireumstances  jus- 
tify such  permission.*  Bidding  to  bail,  where 
an  order  therefor  is  necessary,  is  discretionary,  and 
the  aetion  of  the  judge  will  not  be  revened  if  there 
ia  any  evidence  to  sustain  it.* 

Iwnwr  of  entering  balL  The  common-law  bail 
to  the  action  was  effected  by  leaving  a  memoran- 
dum called  the  bailpiece  with  the  proper  officer, 
and  by  the  bail  entering  into  a  rect^izance  binding 
themselves  as  sureties  for  defendant.*  But  Uie  bsS 
which  is  provided  for  by  the  statutes,  and  which 
is  commonly  called  special  bail,  and  usually  has  the 
effect  of  both  the  bail  below  and  the  bail  above  of 
the  common  law,  is  generally  taken  in  the  manner 
in  which  the  bul  b^ow  was  taken  in  Ei^land  by 
bond,''  and  must  be  perfected  in  the  manner  {we- 
scribed  by  statute  or  rules  of  court.* 

Affidavit.  In  order  to  hold  defendant  to  bail 
plaintiff  is  usually  required  to  present  an  affidavit 
stating  facts  entitling  him  to  such  relief  according 
to  the  statutes  or  practice,*  and  where  the  statute 
so  requires,  such  affidavit  is  an  indispensable  pre- 
requisite to  the  arrest  of  defendant  and  holding  him 


M»  Gallup  T.  Etanntson,  Kfrby 
(Conn.)  430;  Plaok  v.  Eater,  4  John*. 

Y.)  186.  See  also  Holt  v.  Harri- 
son. 2  HowPr  <N.  T.)  2S2. 

[a]  WUtw  la  laateMMl  <l)  by 
ptaintlfTs  accepting  a  plea  before 
such  bait  is  given  (Hubbard  v.  Sha- 
ler.  2  Day  (Conn.)  195);  (2)  by  hie 
omitting  to  move  for  special  ball  and 
accaptlns  a  plea  (Halsey  v.  Panning, 

2  Root  (Conn.)  101):  (3)  by  hla  flllns 
a  atatement,  appearing,  and  pleading 
b«fore  a  referee  (Maua  v.  Sltealnger, 

3  Sorg.  &  R.  (Pa.)  421);  (4)  by  Join- 
In«  laBue  without  an  objection  (Cul- 
Deper     Axricultural,     etc.,     Soa  v. 
I>lBKe8,  6Rand.  (27  Va.)  165,  18  AmD 
708):  (5)  by  taking  out  a  rule  for  ar- 
bitration (Nones  v.  Gelbaud,  11  Serg. 
A    R.   (Pa-)   »;  Phillips  v.  Oliver,  6 
Sers.  &  R.  (Pa.)  41»;  Mo^llsonv.  Rees, 
e   Binn.  (Pa.)  22);  or  (6)  by  taking 
out  a  Judgment,  in  a  anlt  instituted  by 
eapfas  for  the  want  of  an  affidavit 
of  defense  (Barba  v.  Davis,  1  Miles 
(Pa.)  118).     (7)  In  these  and  other 
cttBM  based  upon  like  principles,  there 
Ij*  ft  waiver;  ahd,  unless  plaintiff  ap- 
n««irs  at  the  return  of  the  writ,  spe- 
cial ball  will  not  be  required  where 
no  declaration  is  filed.    Thompson  v. 
Oarenough,  28  F.  Cas.  No.  13,947,  1 
Ox-aneh  C.  C.  267.  ■         .  ^ 

fb]    Aad  as  mktrj  of  a  nUs  Vbm% 
abscUt  AefMidaM,  al- 

t-hough not  served,  is  an  election  to 
nrooeed  against  defendant,  inatmd 
of  proceedU«  anlnst  the  appearance 
tmll.  whore  SMclal  ball  la  not  put  In 
and  perfectad.  Videntlne  ▼.  Smitb. 
8  Oh  2S. 

9B.  Bobyshall  t.  Oppenhelmen  S 
nr.  Cas.  No.  1,689,  4  Wash.  O,  (3.  S17; 
O^ton  V.  HcCarty,  2  Dall.  (Pa.)  141. 

ed.  823.    Bee  also  De  Hjur  v. 
Bd:cGone|a).  82  Mich.  120.    And  see 

"*^S^  *Haopherw>n  v.  Ixtvle,  1  B.  ft  C. 
-I  OS-.    8  ECL  47,  107  Reprint  41. 

Mamnuitt  v.  Mathew,  10  Blng. 
KOO.    26  E:CL  348.  131  Reprint  991. 
rh.'y    Wbem  dafeadaat  glres  baU 
-~    mmtm  appaaraaoa,  neltner  he  nor 
t>all  can  afterward  avail  himself 


till 


a.xiy  objection  to  the  affidavit,  on 
r  Yto  ^onnd  of  defect,  deficiency,  or 
I— -.^^ularlty  therein,  for  this  must  be 
tc^Vk  advantage  of  In  the  first  In- 
f?^n<s«-  Houston  v.  Sedgewlck,  18 
?ifl  132.  82  A  12  taff  14  Del.  llS,  32 
r^Va,  43  AmSR  lesi.  To  same  ef- 
«  Shawman  v,  Whalley,  6  Taunt. 
1  ECL.  568,  128  Reprint  1005. 

Clark    v.    Weldon,    4  Teates 


SB 


■£^^-2  ^-  <S  S.  C. 

*■  r  a]^'  a  dafaaOaBt  wiu  sot  ba  Utd 
\tm-**  O       jlacss  at  the  same  time 
^    CB>^  same  cause  of  aotlon.  Bing- 

[<  C  J.-67] 


bam  V.  Wllklns,  1  F.  Cas.  No.  1.41«. 
Crabbe  60;  Post  v.  Sarmlento,  19  P. 
Cas.  No.  11,301,  2  Wash.  C.  C.  108; 
Lambert  t.  Moore.  «  N.  J.  U  181; 
Clark  V.  Weldon.  4  Teates  (Pa.)  2e». 

[b]  In  aoUam  o&  th*  jndffiaeab — 
Where  a  defendant  has  been  held  to 
ball,  and  Judgment  recovered  against 
him,  he  cannot  again  be  held  to  ball 
In  an  action  on  the  Judgment,  al- 
though the  ball  bond  given  In  the 
original  action  was  void.  State  Bank 
V.  Green,  31  S.  C.  L.  386. 

[c]  Ball  win  aot  ba  rsqalrad  to  be 

gTen  br  dtf  e&daat  In  aa  aotlon  by 
a  immediate  IndotSM  while  another 
action  Is  pending  against  him  by  a 
more  remote  Indorsee,  especially  If 
the  name  of  plaintiff  has  been  strick- 
en from  the  note  by  the  subsequent 
indorsee.  Johnson  v.  Harris,  IS  P. 
Cas.  No.  7.387,  1  Cranch  C.  C.  86. 

[d]  Bpaolal  bail  la  reqjdrsd  wluva 
a  formar  snU  baa  haea  annialit  for 
the  same  cause  of  action,  and  no  bail 
given.  Field  T.  Colertck,  8  Teates 
(Pa.)  66. 

99.  Gordon  v.  Llndo.  10  P.  Cas. 
No.  5,616,  1  Cranch  C.  C.  688;  Hub- 
bard V.  Wentworth,  3  N.  H.  43;  Whlt- 
temore  v.  Adams,  2  Cow.  (N.  T.)  626; 
Peck  T.  Hosier.  14  Johns.  (N.  T.) 
346;  Paraaset  v.  Oautler,  2  Dall.  (Pa.) 
330,  1  L.  ed.  402.  18  F.  C^as.  No. 
10,709;  Han  v.  Lowden,  16  S.  C.  Lu 
485. 

1.  Webster  v.  Maasey,  29  F.  Cas. 
No.  17,336,  2  Waah.  C.  C.  167;  Hub- 
bard V.  Wentworth,  8  N.  H.  48:  Whlt- 
temore  v.  Adams,  2  Cow.  (N.  T. 
Peck  v.  Hosier,  14  Johns. 
James  v.  Allen,  1  Dall 
L.  ed.  08. 

[a]  iM.  fori  g«TWBai-»The  right 
to  hold  to  ball  Ts  governed  by  the 
lex  fori,  and,  although  a  contnct  on 
which  a  suit  is  brought  was  made  In 
the  Jurisdiction  where  defendant 
could  not  be  held  to  ball,  be  may 
nevertheless  be  held  thereto  aocord- 
Ing  to  the  law  of  the  place  where 
suit  is  brought.  Smith  v.  Splnolla,  2 
Johna  (N.  T.)  198;  Milne  v.  Moreton. 
6  Btnn.  (PaO  363,  6  AmD  466. 

a.  [a]  withdrawal  to  plaad  llml- 
tatlOBS.    Where    defendant    Is  not 

f precluded  from  pleading  to  the  mer- 
tfl,  and  his  attorney  has  examined 
the  papers  in  season  to  plead  limita- 
tions, he  cannot  accomplish  this  ob- 
ject by  a  motion  to  strike  out  hall 
and  appearance  for  him.  on  the 
ground  that  they  were  unauthorised. 
Schlelgh  v.  Hagerstown  Bank.  4  GUI 
(Md.)  306. 

3.  Glltiam  T.  Allen.  4  Rand  (26 
va.)  408. 

4.  ailcbrlst  T,  Van  Wagenen,  1 
Cal.  (N.  T.)  499.  Col.  *  C.  Cas.  >». 


a..  4»:  wnii- 
w.  (N.  T.>  626; 
IS.  (N.  T.)  846; 
1.  (^)  188.  1 


a^.  Van  Wavenea  t.  Ooe,  21  K.  X 
Li  681. 

«.  CThlttr  Pr.  727.  See  also 
Anonymous.  2  AbbNCaa  (N.  T.)  201, 
208  (where  the  court  said:  '^here 
may  be  some  doubt  whether  the  Code 
has  not  changed  the  form  of  taking 
bail  In  all  actions,  hut  for  greater 
safety  the  bail  will  be  taken  In  the 
form  of  a  ball-piece,  under  the  old 
practice,  and  also  by  executing  an 
undertaking  In  the  form  prescribed 
by  the  Code"). 

7.  See  Pierce  v.  Read,  2  N.  H.  869. 

8.  Corletto  v.  Morgan,  27  DeL  630, 
89  A  738;  Ludwick  v.  Kent  Clr.  Judge, 
138  Uloh.  106,  101  NW  66  (rules  of 
court). 

[a]  Bsoiaadiiic  balL.— Ball  need 
not  be  demanded  In  the  petition. 
Eshom  V.  Lamb,  2  Mart.  N.  6.  (La.) 
219  (holding  that  ball  may  be  de- 
manded In  a  supplemenUl  petition); 
Labarre  v.  Durnford,  10  Mart.  (La.) 
180. 

9.  C^al.— Matoon  v.  Eder,  6  Cal.  67. 
Ga.-~Sugar  v.  Sackett,  IS  Oa.  462; 

Mustln  V.  Muatln,  13  Qa.  857. 

111. — Parker  v.  Pollonsbee,  45  III. 
473:  In  re  Smith,  16  IlL  847:  Fergus 
V.  Hoard.  15  111.  367. 

Md.— Coward  v.  Bohun,  1  Harr.  A 
J.  638  (holding  that,  while  the  prac- 
tice of  the  court  was  not  to  require 
ball  In  a  suit  on  an  appeal  bond  with 
a  collateral  condition,  defendant 
might  be  held  to  ball  upon  plalntUTa 
malting  the  proper  affidavit). 

Mloh. — Cummer  v.  Moyer,  67  Mich. 
375,  24  NW  110;  Pease  v.  Pendell,  67 
Mich.  315,  28  NW  827;  Wlloox  V.  Is- 
mon,  34  Mich.  268. 

Pa. — Rennlnger  v.  Dillon,  2  Pfi. 
Dlst.  81>;  Aarons  v.  Dunselth.  11  Pa. 
<».  308;  Mangalettt  v.  HcMUlan.  10 
Pa.  Co.  230:  Charles  t.  Holmea,  1 
Browne  (Pa.)  297. 

Va. — Hawthorn  t.  Hunter,  8  I<elgb 
(36  Va.)  411. 

[a]  OfHiwtar  ■JUftrSta  denying  the 
charge  agalnat  defendant  set  out  in 
plaintiff's  affidavit  are  Inadmlaslble 
to  defeat  plaintiff's  right  to  require 
ball,  bnt  are  admlsslbia  to  enllghtan 
the  court  as  to  the  character  ot  the 
wrong  complained  of  and  the  conten- 
tion between  the  parties.  In  order 
that  the  proper  amount  may  be  de- 
termined. Gall  V.  Moleaaa,  8  Pa. 
Dlst.  537. 

[b]  If  1^  attdavit  to  hold  to  baa 
Is  in  Its^  snAolent,  the  court  will 
not,  upon  a  motion  to  appear  with- 
out bail.  Inquire  into  the  merits  of 
the  case.  Laverty  v.  Snelllng.  14  P. 
Caa.  No.  8,124,  3  Cranch  C.  C.  290. 

[c]  ni  a  ioliit  aoUtta  acaiaat  the 
OMwan  and  isdmmsra  of  a  aeffotlaMe 
Mte  ball  could  not  be  demanded  as 
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to  bail.'^  Generally  speAking  the  affidavit  must 
comply  with  the  requirements  of  the  statute  by 
which  it  is  presoribed,^^  and  must  state  the  ground 
on  which  the  right  to  hold  to  bail  is  claimed;^* 
and  it  has  also  been  required  to  state  the  existence  of 
a  debt  and  the  amount  due  plaintiff/^  and  also  some 
special  circumstances  in  order  to  prevent  defendant's 
dischai^e  on  common  bail.'*  This  affidavit,  It  has 
been  hdd,  must  be  made  by  plaintiff  himself.*' 


21]  2.  Tinu.*'  Putting  in  special  bail  is 
usually  required  to  be  done  within  a  limited  time 
after  service  of  process.'^  Where  the  statute  which 
limits  the  time  within  which  special  bail  may  be 
entered  is  directory  merely,  it  is  always  competent 
for  the  court  in  its  discretion,  upon  good  cause 
being  shown,  to  suffer  snch  bail  to  be  put  in  at  any 
time  during  the  return  term,*^  even  after  verdict 
or  judgment,  if  before  capias  ad  satisfaciendum  has 


of  right,  but  could  be  obtained  only 
from  a  judge  or  Justice  of  the  peace 
on  the  proper  atngavlt,  the  liability  of 
the  indorser  being  a  collateral  un- 
dertaking. Hatcher  T.'  Lewlfl,  A  Rand. 
(25  Va.)  152. 

10.  Fauer  t.  Simon,  S  Bueh  (Ky.) 
614;  Horford  v.  Herrln,  3  Dana  (Ky.) 
602;  Stearna  v.  Veasey,  33  N.  H.  61. 
Bee  also  Infra  H  40,  41. 

[a]  Tor  wULt  of  an  allUUiTlt  vf 
plaintiff  an  Indorsement  on  the  proc- 
ess, requiring  ball,  may  be  quashed. 
Morford  v.  Herrln,  3  Dana  (Ky.)  602. 

[bl  TUn*  of  affldavit. — An  affi- 
davit on  application  for  bail  Is  in 
time  if  Hied  at  any  time  before  order 
for  ball.  Magee  v.  Erwin,  B  Stew.  & 
P.  (Ala.)  54. 

11.  U.  S. — Cooper  v.  Dungler,  6  F. 
Cas.  No.  3,192.  4  McLean  257. 

Ala.— Walker  v.  Masaey.  10  Ala. 
SO. 

Oa^Davldson  v.  Carter.  9  Qa, 
EOl. 

111.— TutUe  V.  Wilson.  24  111.  B63; 
StafTord  v.  Low,  20  111.  152. 

Hc—Sargent  v.  Roberts.  52  Me. 
BSO. 

Mloh.^herldan  v.  Briggs,  53  Mich. 
569,  19  NW  189;  Fish  v.  Barbour,  43 
Mich.  19,  4  NW  602.  „   ,  _ 

N.  J.— Wert  V.  Btrouse.  88  N.  J,  L. 
184. 

See  alBo  infra  |i  40.  41. 

[a]    Attaidilnff  »flLaaTtt  to  pcooMa. 

— The  action  of  the  clerk  of  court  In 
attaching  the  original  affidavit  to  hold 
to  bail  In  an  action  of  trover  to  the 
declaration  and  process  instead  of  a 
copy,  as  contemplated  by  statute, 
does  not  entitle  defendant,  on  mo- 
tion, to  have  the  ball  process  dla- 
mlBsed.  Gladden  v.  Dozler,  71  Qa. 
880.  ^  . 

[bl  Defcndaata  name  mwrt  b*  u- 
SMrUdi  (1)  It  Is  not  sufflctent  to 
name  mm  In  the  caption  and  refer 
to  him  In  the  ftffldavit  as  "defend- 
ant." Flaherty  v.  Lindsa3r.  7  Wkly 
NC  (Pa.)  79;  TrewltL  v.  Young;  18 
LancBar  (Pa.)  202.  (2)  Defendant 
must  be  named  in  the  body  of  the 
affidavit;  it  is  not  sufficient  to  refer 
to  him  as  "said  defendant."  Smith  v. 
Bible.  1  Phlla.  (Pa.)  91. 

[c]  If  tlL*  affldavit  ooataiu  ma- 
tszlal  Intaxllmatlotui  defendant  will 
be  discharged  on  common  ball.  Ag- 
new  V.  Dubois.  8  WklyNC  (Pa.)  406. 

[d]  la  United  Btatwi  oonrt. — An 
affidavit  to  hold  to  ball  In  the  United 
States  circuit  court  need  not  state 
that  plaintiff  Is  a  cltlaen  of  another 
state  than  that  in  which  the  suit  is 
brought,  or  that  he  is  an  alien. 
Cooper  V.  Dungler,  6  F.  Cas.  No,  8,192, 
4  McLean  257. 

[a]  lUaSolMUr  of  the  allUlaTlt 
OM  wUoh  »  wxit  ox  arre«t  Issues  ou- 
aot  be  set  up  tn  defoaae  by  third 
parties,  nor  even  by  defendant  him- 
self after  Judgment   Ma  toon  t.  Sder, 

6  Cal.  67. 

18.  U.  S. — Bartleman  v.  Smarr.  2 
F.  Cas.  No.  1,074,  2  Cranch  C.  C.  18; 
Clarke  v.  Druet,  5  F.  Ob.  No.  2.8GO, 
4  Cranch  C.  C.  142;  Doyne  v.  Barker, 

7  F.  Cas.  No.  4,055.  4  Cranch  C-  C. 
475;  Greenleaf  v.  Cross,  10  F.  Cas. 
No.  B.777,  1  Cranch  O.  C.  400;  Lan- 
straas  v.  Powers,  W  P.  Caa,  No.  8.078, 
1  Cranch  C.  C.  42;  Ijaverty  v.  Snell- 
Ing,  14  F.  Cas.  No.  8,124,  3  Cranch 
C.  C.  290;  Mayo  v.  Smith,  16  P.  Cas. 
No.  9,355.  5  Cranch  C.  C.  569;  Meck- 
lln  V.  Caldwell,  16  P.  Cas.  No.  9.388, 
1  Cranch  C.  C.  400;  Stettinlus  v. 
Orme,  22  P.  Cas.  No.  13,386,  4  Cranch 


C.  C.  342;  Travers  v.  Hlght,  24  F.  Cas. 
No.  14,151.  2  Cranch  C.  C.  41;  Young 
V.  Morlarty.  30  F.  Cas.  No.  18.167,  2 
Cranch  C.  C  42;  Young  v.  Palmer.  SO 
P.  Cas.  No.  18,170.  8  Cranch  C.  C. 
625. 

Ala. — ^Ex  p.  Harlan,  89  Ala.  668; 
Wade  V.  Judge,  5  Ala,  130;  Magee  v. 
ErwIn,  5  Stew.  &  P.  54;  Wykofl  v. 
Taylor.  2  Stew,  ft  P.  lOS. 

N.  J.— Kinney  v.  Mulooh,  17  N.  J. 
L.  334. 

N.  c— Wood  v.  Harrell,  74  N.  C. 
338;  Farmers'  Bank  V.  Freeland,  50 

N.  C.  326. 

Pa. — Cammann  v.  Hind,  1  Whart, 
320;  Vanderslice  v.  Spear,  2  Miles 
392:  Philadelphia  Loan  Co.  v.  Isaac, 
2  Miles  145;  Benedict  v.  Whartenby, 
2  Miles  131;  Carvlll  v.  Cochran.  1 
Phlla.  399;  Donahue  v,  Keller,  1 
Phlla.  106;  Delaware  Mut.  Ins.  Co.  v. 
Walker,  1  Phlla.  104;  Chase  v.  Rick- 
ette,  3  LuzLegOba  110;  Philadelphia 
Coal  Co.  v.  Huntilnger,  6  WklyNC 
300. 

Vt. — Converse  v.  Washburn,  43  Vt 
129;  Davis  v.  Dorr.  30  Vt.  97. 

fa]    formation  ana  belief^d) 

An  affidavit  to  bold  to  ball,  the  alle- 
gations In  which  are  made  upon  In- 
formetion  and  belief.  Is  not  sufflh 
dent.  Graham  v.  Konkapot,  10  F. 
Cas.  No.  5,670,  1  Craneh  C.  C,  813; 
Jolly  v.  Rankin,  18  F.  Caa  No.  7,440, 
1  Cranch  C.  C.  372;  Smith  v.  Watson, 
22  F.  Cas.  No.  13,124,  1  Crancb  C.  C. 
311.  (2)  It  must  Show  the  grounds 
upon  which  the  belief  of  plaintiff  is 
based,  so  that  the  court  may  judge 
of  the  reasonableness  thereof.  Wood 
v.  Harrell,  74  N.  C.  338.  But  see  Mo- 
ManuB  V.  Wells,  2&  N.  B,  449. 

18.  Ark. — Hughes  v.  Martin,  1  Ark. 
455, 

Qa. — Jennings  v.  Sledge,  3  Gku  128. 

Ind. — Lewis  V.  Brackenrldge.  1 
Btackf.  112. 

N.  J.— Parker  v.  Ogden,  1  N.  J.  L. 
136. 

N.  Y. — Campbell  v.  Grove,  2  Johns. 
Cas.  105. 

Pa. — Nevins  v,  Merrie.  2  Whart. 
499;  Walker  v.  Bamber,  8  Serg.  &  R. 
61;  Gall  v.  Molessa,  3  Pa.  Diet.  537. 

Va. — Hawkins  v,  Gibson,  1  Leigh 
(28  Va.)  4(6. 

[a]  Sefendaat  mmj  be  ImU  to 
special  baU  without  an  aaOavlt  (1) 
of  debt  in  an  action  on  a  bond,  bill 
of  exchange,  or  note,  it  being  neces- 
sary only  that  the  court  shall  be 
satislled  of  the  existence  of  a  sub- 
sisting debt  of  which  a  bond,  bill,  or 
note  is  prima  facie  evidence  (Anony- 
mous, 4  Harr.  &  M.  (Md.)  169);  (2) 
and  in  an  action  on  a  Judgment  the 
same  rule  has  been  applied  (Head- 
ley  V.  Roby.  6  Oh.  521). 

14.  Muatin  v.  Mustln,  13  Ga.  357; 
Brooks  v.  McLellan,  1  Barb.  (N.  Y.) 
247;  Mott  V.  Jerome,  7  Cow.  (N,  Y.) 
5111;  Hockspringer  v.  Ballenburg,  16 
Oh.  304. 

[a]  Bxoeptlona<— In  an  action  for 
tort  no  special  circumstances  need 
be  slated  to  prevent  a  discharge  on 
common  "ball,  where  the  cause  of  ac- 
tion is  founded  upon  outrageous  bat- 
tery or  mayhem;  and  In  actions  for 
seduction.  Logan  v.  I.iawshe,  62  N. 
J.  L.  567.  41  A  751.  See  also  McPar- 
lan  V.  McJlnsey.  6  Blaekf.  (Tnd.)  85 
(holding  that  a  writ  of  capias  ad 
respondendum  may  Issue  In  case  of 
defendant's  nonresldence,  without  an 
affidavit  of  the  fact  being  filed):  Tay- 
lor v.  Knox.  1  Dall.  (Pa.)  158.  1  L.  ed. 
80  (holding  that  12  Geo.  I  c  29,  re- 


quiring an  affidavit  to  hold  to  baU 
was  not  In  force  in  PennaylTajila  be- 
fore the  Revolution). 

18.  Morford  v.  Herrln.  S  Dana 
(Ky.)  602  (holding  also  that  it  Is  not 
like  the  oath  to  a  plea  in  abate- 
ment where  the  facts  pleaAed  may 
be  known,  and  sworn  to^  by  any 
one). 

[a]  But  nnder  a  statute  provUiv 
Uiat  the  afltdAvlt  shaU  be  made  If 
"plaintiff  or  some  penwn  in  Us  be- 
half" an  affidavit  made  by  one  of  the 
plaintiffs  is  good  if  It  purports  to  be 
made  on  behalf  of  the  plaintiffs  to 
the  action,  Gorgorlan  v.  Prood,  117 
Mass.  31.  44  NE  1069. 

16.  See  also  supra  !  12. 

17.  Grant  v,  Gibba,  3  DowL  P.  a 
409. 

[a]  Before  mrvloe  of  proeess.  - 

(1)  It  has  been  held  that  tell  might 
be  t>ut  in  before  the  service  of  proc- 
ess for  the  purpose  of  aurrenderln? 
defendant.  Huggtns  v.  Bambridge, 
Barnes  Notes  88.  94  Reprint  817.  S 
T.  R.  457  note  a,  101  Reprint  1487 
note;  Evans  v.  Swete.  2  Bins.  271,  9 
BCL  S75.  130  Reprint  310;  Hyde  v. 
Whiskard.  8  T.  R.  4S6,  101  Reprint 
1486.  (2)  But  it  has  also  been  held 
that  ball  to  the  sheriff  cannot  pat  ia 
ball  to  the  action  before  the  return 
of  the  process  without  the  consent 
of  defendant.  Blrt  v.  Roberts,  M.  a 
H.  177,  22  BCL  601. 

[b]  Swrtiv  TMatlon. — Special  baO 
may  be  put  In  during  vacation.  Rex 
v.  Middlesex,  2  Cromp.  &  M.  SSS.  149 
Reprint  788;  Baddeley  v.  Adams,  S  T. 
R.  170,  101  Reprint  97. 

[c]  Wot  after  salt  on.  ban  boa4-— 
Where  a  bail  bond  Is  conditioned  to 
put  in  special  bail  within  a  upecified 
time,  such  special  bail  cannot  be  pat 
in  after  action  has  been  be^un  en 
the  ball  bond,  although  no  default 
has  been  entered.  Pease  v.  Pend^ 
57  Mich.  315,  23  NW  827. 

IB.  BnoB  v.  Aylesworth,  8  Oh.  SL 
322,  326  (where  the  court  in  applying 
fiS  9,  10  of  the  act  of  June  1,  183L 
which  provided  Inter  alia  for  the 
filing  of  ball  on  the  return  day  said: 
"It  is  true  that  It  does  not  appear  la 
this  case  that  the  special  bail  wax 
entered  within  the  time  limited  br 
the  statute;  but  we  do  not  think  it  Is 
competent  for  the  bail  to  object  to 
the  validity  of  the  recognlzanoe  en- 
tered into — that  by  the  favor  of  the 
plaintiff,  the  same  was  accepted  at  a 
later  day  in  the  term  than  he  was  by 
law  obliged  to  suffer  special  baD  to 
be  of  course  entered.  Indeed  the  stat- 
ute is  only  directory,  and  It  was  al- 
ways competent  for  the  court,  in 
their  discretion,  upon  good  cause 
shown,  to  suffer  special  bail  to  be 
put  In  at  any  time  during  the  term 
at  which  the  capias  ad  responden- 
dum was  returned.  And  such  Is  said 
to  be  the  rule  In  the  Klni^s  Beach: 
Though  the  ball  be  put  In  the  last 
day  of  the  term  .  .  .  this  Is  wdl 
enourh  by  the  course  of  that  court.' 
See  Plat  v.  Plummer,  Cro.  Jac  SM. 
79  Reprint  328;  Bac.  Abr.  BaU.  Q; 
Roll.  Abr.  333;  1  TIdd.  Pr.  (»  ed.) 
279.  The  return  day,  or  the  day  s»e- 
cppdlng,  is  the  limit  only  to  the 
right  of  the  ^^-fendant  to  put  in  fe- 
cial hall,  of  course.  If  the  plaintiff 
Insist  upon  this  limitation  of  tlsw- 
he  may,  in  default  of  special  teu 
having  been  entered  within  the  nrfe. 
accept  an  assignment  of  the  ball  band 
I  to  the  sheriff,  and  commeaoe  s*n 
I  thereon;  or  he  may.  on  motion,  efc- 


Por  later  oases,  OsretopnisntB  and  ohanves  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nuinlMr. 
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been  issued;'*  and  for  a  mere  irreg\ilarity  which 
is  not  error  bail  may  on  notice  be  filed  nunc  pro 
tune,'**  and  further  time  may  be  granted  for  filing 
special  bail  for  informalities  in  a  writ  or  ei^ias 
or  order  for  baiL'^  If  the  time  en>ires  on  Sunday 
bail  may  be  filed  on  the  following  Monday.'^ 

Omnmon  bail,  it  seeiiia,  may  be  fflad  at  any  stage 
of  the  ease." 

22]  8.  Kotice.  Where  a  defendant  has  ob- 
tained special  bail,  he  should  serve  notice  thereof  on 
plaintiff,  according  to  the  rules  of  practice;"  and 
with  this  rule  there  is  required  a  strict  and  literal 
eomplianee and  plaintiff  may  enter  default  in 
the  absence  of  the  required  notice.''  He  may  also 
act  upon  such  notice  received  from  an  attorney, 
although  the  bail  is  not  actually  put  in  as  stated.^^ 
A  notice  of  intention  to  perfect  bail  will  not  enable 


a  party  to  add  new  bail.** 

SufficieDcy  of  notice.  Such  notice  should  correct- 
ly and  truly  describe  the  bail;'**  should  give  their 
business  or  calling,'**  their  proper  names,''  and  their 
places  of  residence and,  if  defendant  is  in  cus- 
tody, it  should  state  or  show  such  fact."  An  error 
in  such  description  is  fatal,'*  unless  it  is  waived  by 
plaintiff's  excepting  to  the  bail."  But  mere  ir- 
regularities and  defects  in  the  notice  do  not  render 
it  null  and  void,  or  authorize  plaintiff  to  so  treat 
it" 

Such  notice  may  bo  acconq^nied  by  an  affidavit 

made  by  the  bail  swearing  to  their  qualifications." 

[$23]  E.  Authority  to  Take  Bail.  The  author- 
ity to  take  bail  is  vested  in  the  person  or  persons 
designated  in  the  statute;  and  generally  the  peirson 
ao  authorized  is  the  sheriff;"'  but  such  authority  does 


tain  a  rule  of  court  that  the  sheriff 
bring  In  the  body  of  the  defendant 
within  the  term.  The  statute  further 
provides,  that  If  the  sheriff  Bhatl 
cause  special  bail  to  be  put  in,  and 
iustifled  If  required,  during  the  term, 
ne  shall  be  excused  from  bringing  In 
the  body.  But  If  the  sherlft  brought 
In  the  defendant,  he  was  thereupon 
committed;  and  being  so  committed, 
or  In  custody,  the  defendant  by  leave 
of  court  might  put  in  special  nail  at 
any  time,  even  after  verdict  of  Judg- 
ment— and  t>efore  a  capias  ad  satis- 
faciendum had  been  issued"). 

Jal  Althonffh  i^alatur  mar 
taken  aa  wlgninirt  of  tha  tan  boad, 
special  ball  may  be  given  at  any  time 
during  the  return  term.  Rhodes  v. 
Brooke,  20  F.  Cas.  No.  11.747,  1 
Cranch  C.  C.  206. 

Cb]  After  plea  br  appeanuw*  ball 
«3erendant  may  give  special  ball  and 

Jut  In  a  new  plea.    Pickett  v.  Lyie, 
9  F.  Cas.  No.  11.126,  1  Cranch  C.  C. 
49. 

Cc]  Before  Judginent. — Defendant 
may  put  in  speclHi  ball  at  any  time 
before  judgment,  and  he  thereby  dls- 
cliarges  appearance  ball.  Bnrtle  v. 
Coleman,  6  Wheat.  (U.  S.)  475,  B  L. 
ecL  309. 

X9.  Parker  v.  Turner,  2  Chit.  71, 
1  S  BJCL  508  [clt  Enos  v.  Aylesworth, 
8   Oh.  St.  S22,  3272- 

ao.  Phelps  V.  Bronson,  4  Cow.  (N. 
Tr->  61:  Golden  v.  Knlckerbacker,  2 
Oovr.  (N.  T.)  31. 

81..    Irfigan  v.  LawBhe,  92  N.  J.  L. 
567,    41    A    751    (holding    that  the 
proper  practice,  where  there  are  In- 
tflx-Tnltles  In  the  writ  of  capias  or  the 
oc*<3er  for  bail.  Is  to  apply  for  further 
time  for  filing  special  ball,  pursuant 
to    f  72  of  the  Practice  Act  (Revision 
jy      860),   which   may  be   granted  on 
terms   either  that   special  bail  may 
be    filed  without  waiver  of  objections 
to     the   preliminary   proceedings,  or 
allowing   further   time   to   file  such 
tyn.fl.  as  9  65  of  such  act  (Revision  p 
SS9>.  which  declares  that  the  flUng 
of    special  bail  shall  be  no  waiver, 
z-dAtes  only  to  an  application  for  an 
nr^cf  *o   tfi^'e  testimony  concerning 
truth  of  the  affldavlta  on  which 
order  for  ball  was  made). 
Stf.    Oimic  V.  Russell.  68  Mich.  242. 
9S  17S:  Broome  t.  WelllTiKton,  8 

^  "V.  Super.  664;  Lane  v.  Cook,  8 
jo»»n»-  (N.  T.)  869,  _ 

rsLl    isterretilBff  BwUimn  srs  sz- 
In  computation  of  time,  in  or- 


^^x-  *o  fl«  hall.  Sandon  v.  Proctor,  7 
^  A  C.  800,  14  ECL  358,  108  Reprint 
av  s  See  also  Combe  v.  Cutttll,  3 
^tn'^.    1«2.  11  ECL  87.   130  Reprint 

'"^Sjp,  Anonymous.  20  N.  J.  L.  494. 
E9,at   »ee  Borger  v.  aearle.  2  Ball.  (Pa.) 

t  L.  ed.  310  (holding  that  a  rule 
'jr    'afiow  plaintiff's  cause  of  action 


—  J      -why   defendant   should   not  be 
LT^<.ti.0xged  on  common  ball  will  not 
— r-nnted  on  the  last  day  of  the 

Jaquefl  V.  HsmpbUl,  S  Del.  603; 


Ludwlck  V.  Kent  Cir.  Judge,  188 
Mich.  106,  101  NW  66;  Anonymous.  2 
AbbNCas  <N.  T.)  201  (notice  to 
plaintiff's  attorney);  Wiles  v.  Hill.  1 
HowPr  (N.  Y.)  154  (actual  notice  of 
the  filing  is  sufnclent):  Nichols  v. 
Sutfin,  7  Cow.  (N.  T.)  422:  Cobb  v. 
Darrow,  6  Cow.  (N.  Y.)  390;  Steven- 
son v.  Klmber,  8  Rawle  (Pa.)  272 
(where  the  court  said:  "A  rule  of 
court  directs,  that  In  no  case  what- 
ever, shall  special  ball  be  entered, 
without  twenty-four  hours'  notice  In 
writing,  specifying  particularly  the 
name,  place  of  abode,  and  calling  of 
the  bafr). 

[a]  Bd«  nim,  kowevMT,  luui  been 
beiM  nUsot  to  owtala  MEO^tliuur  and 
VnaUfloKloiUh  (1)  such  ball  being 
valid  until  vacated  (Worral  v.  Har- 
per. 1  JoumL.  (Pa.)  333);  (2)  and 
defendant  must  have  been  called  on 
to  put  in  ball  (Douglass  v.  Wight, 
4  S.  C.  U  218);  (3)  and  the  ballpfece 
must  have  been  actually  filed  prior 
to  notice  (Brltt  v.  Van  Norden,  1 
Johns.  Cas.  <N.  Y.)  3»0.  See  also 
Masterton  v.  Benjamin,  2  C!al.  (N.  Y.) 
98). 

as.    Stevenson  T.  Klmber,  8  Bawle 

(Pa.)  272. 

[a]  "The  na»  was  Kdopted  to  pre- 
vent ■wpilMe,  and  to  avoid  surrepti- 
tious entries  of  ball,  and  this  object 
can  be  best  effected  by  a  strict  ami 
literal  compliance  with  the  rule.  As 
the  directions  of  the  rule  are  by  no 
means  difflcuU.  and  are  as  explicit 
and  plain,  as  words  can  make  them, 
they  will,  under  no'  pretence  what- 
ever, be  dispensed  with."  Stevenson 
v.  Klmber,  3  Rawle  (Pa.)  272. 

[b]  PUlatUPa  Mtoraev  is  not 
bound  to  take  notioe  of  the  putting 
In  of  special  ball;  such  notice  munt 
be  given  to  him.  Harris  v.  Under- 
wood, 10  Wend.  (N.  Y.)  868;  Butter- 
field  V.  Cooper,  6  Cow.  <N.  T.)  608; 
Pardee  v.  Reid,  4  Cow.  (N.  Y.)  Bl. 

aa.    Pardee  v.  Reld,  4  Cow.  (N.  Y.) 

87.  Nichols  V.  Sutfin,  7  Cow.  (N. 
Y.)  422;  Cobb  v.  Darrow,  6  Cow.  (N. 
Y.)  390  (holding  this  to  be  true,  al- 
though the  attorney  giving  the  no- 
tice was  not  retained), 

m.  Brown  V.  Wllllajnson.  -8  N.  J. 
L.  363. 

a».  Wilson's  Ball.  3  Dowl.  P.  C 
431  (whether  housekeepers  or  free- 
holders). 

80b  Anonymous,  1  Chit.  494  note, 
18  EClt  269  note;  Fleming's  Ball.  1 
Cromp.  &  M.  111.  149  Reprint  83S: 
Lanyon'B  Ball,  3  Dowl.  P.  C.  85:  Wood 
V.  Ray,  2  Dowl.  P.  C,  692;  Hamlet's 
Ball.  1  Dowl.  P.  C.  601;  Pearnley's 
Ball,  1  Dowl.  P.  C.  40;  Moss  v.  Heavy- 
side,  7  D.  &  R.  772,  16  ECL  821;   

V.  Paaman,  6  Taunt.  759,  1  ECL  389. 

128  Reprint  890"    v.  Costar,  5 

Taunt.  554,  1  ECL  284,  128  Reprint 
806. 

31.  Colman  v.  Roberts,  1  Chit.  88. 
18  ECL  61;  White's  Ball.  2  Harr.  & 
W.  134;  Smith  v.  Uellon,  5  Taunt 
854,  1  EX:L  436,  128  Reprint  939. 


S2.  Weddall  v,  Berger,  1  B.  &  P. 
326,  126  Reprint  929;  Anonymous,  1 
Chit.  374,  18  E3CL  208;  Ward's  Bail, 
1  Cromp.  &  M.  28.  149  Reprint  300; 
Lanyon's  Ball,  3  Dowl,  P.  C.  85;  For- 
tescue's  Ball,  2  Dowl.  P.  C.  641; 
Smith's  Ball,  1  Dowl.  P.  C.  499; 
Thomson's  Ball,  1  Dowl.  P.  C.  497; 
Johnson's  Bail,  1  Dowl.  P.  C.  438 ; 
Thomson  v.  Smith.  1  Dowl.  P.  C.  340; 
Park's  Ball.  2  Harr.  &  W.  134;  Tan- 
ner v.  Nash,  I  Price  400,  145  Reprint 
1443. 

33.  Bullen'3  Bail,  3  Dowl,  P.  C. 
422;  Frith'H  Ball,  2  Dowl.  P.  C.  229: 
Puller's  Bail,  6  TytW.  4M. 

34,  Anonymous,  1  Moore  C.  P.  126. 
4  BCL.  Sll;  Wood  v.  Chadwlck,  2 
Taunt.  178.  127  Reprint  1048. 

SB.  BIgf  V.  Dick.  1  Taunt.  IT.  127 
Reprint  73t. 

38.    WIgley  v.  Edwards,  2  CTromp. 

1  M.  320.  149  Reprint  782;  Rex  v. 
Middlesex,  1  Cromp.  &  U.  482,  149 
Reprint  489;  Qltmour  v,  Brlndley,  7 
D.  &  R.  269,  16  %CL  888;  Pugh  v. 
Emery,  4  D.  A  R.  30,  16  ECL  187, 

[a]  Plaintiff  shoald  raise  the  ob- 
Jaotloa  when  the  ball  appear  to  jus- 
tify. Bell  V.  Foster/  8  BIng.  334,  21 
ECL  666,  131  Reprint  422:  Mulr  v. 
Smith,  2  Tyrw.  742;  Martin  v,  Qell, 

2  Tyrw.  166. 

87.  West  v.  Williams,  3  B.  &  Ad. 
345,  23  ECL  156,  110  Reprint  130; 
Lanyon's  Ball,  3  Dowl.  P.  C.  85 ; 
Anonymous,  1  Dowl.  P.  C.  IIS.  See 
also  Infra  f  61. 

86.  Buncb  T.  Dellessellne,  16  S.  C 
L.  2:26. 

Xji  orimlaal  promcntloins  see  Infra 
SI  194-21L 

[a]  At  oommon  law, — The  right 
of  a  sheriff  to  take  ball  for  the  ap- 
pearance of  defendants  to  answer  a 
writ  or  process  Is  said.  In  Dive  v. 
Manlngham,  Piowd.  62,  75  Reprint  99, 
to  have  existed  at  common  law,  al* 
though  this  is  denied  in  Beawfage's 
Case.  10  Coke  99b,  77  Reprint  1076. 

[bl  Ta  Praasrlvanla  23  Hen.  VI  c 
9,  authorising  a  sheriff  to  take  ball 
where  a  person  is  arrested  on  civil 
process.  Is  held  to  be  superseded  by 
the  act  abollshlim  Imprisonment  for 
debt.    Keller  v.  Com.,  2  Mon.  767. 

[c]  A  ooutabl*  has  no  authority 
to  release  on  bail  one  whom  he  has 
arrested  in  a  civil  action.  Churchill 
v.  Perkln%  6  Mass.  641;  Ziudlum  v. 
Wood.  2  N.  J.  L.  52:  Millard  v.  Can- 
fleld.  5  Wend.  (N.  Y.)  61. 

[d]  A  Judge  who  baa  lasaed  a  wdt 
of  habaaa  oonns  may  admit  the 
prisoner  to  ball  before  the  return  of 
the  writ.  Matson  v.  Swanson,  131 
111;  265,  23  NE  595  [rev  31  111.  A. 
594]. 

[e]  A  Justloe  of  the  peace  author- 
ized to  taKe  a  recognizance  before  a 
certain  court  in  term  time  or  before 
the  clerk  of  the  court  in  vacation, 
has  no  authority  to  take  a  recogni- 
zance on  a  day  when  the  court  stands 
adjourned  to  another  day  of  the  same 
term.  Brayman  v.  Wbltcomb,  134 
Mass.  B26. 
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not  extend  to  the  taking  of  special  bail  ontside  of 
the  county  of  which  he  is  sheriflf." 

[$  24]  F.  Amotmt  of  Bail— 1.  In  OmeraL  It 
VMty  be  generally  stated  that  the  probable  amount 
of  defendant's  liability  should  be  a  determining 
factor  as  to  the  amount  of  bail,  subject  to  such  ex- 
ceptions as  may  exist  where  the  demand  is  very 
large  and  where  a  refusal  to  relax  such  a  rule  would 
operate  as  a  hardship.***  Ordinarily  the  bail  is  taken 
in  double  the  amount  claimed  by  plaintiff  in  his  writ 
or  complaint,*^  or  sworn  to  in  his  affidavit  and  in- 
dorsed on  the  writ;*'  but  in  cases  where  the  claim 
is  enormously  large,  the  court  or  oflScer  may  exercise 
its  discretion  and  may  take  bail,  or  may  order  it 
to  be  given,  in  such  sum  as  it  deems  reasonable  un- 
der the  circumstances  of  the  case.** 

[$  25]  2.  Bednctlon  or  lucreMe  of  BaU— a.  In 
0«ner&l.  If  the  amount  of  bail  required  is  exces- 
sive or  unreasonable,  it  will,  on  a  proper  application 
and  showing,  be  reduced  according  to  the  circum- 
stances and  rights  of  the  parties;**  and  this  re- 
dnetion  is  a  matter  of  discretion  which  will  not  be 


reviewed  on  appeal,  in  the  absence  of  abuse.**  So 
also  the  court  may,  in  its  discretion,  increase  ba^ 
according  to  the  rights  of  the  parties.*' 

\i  26]  b.  Application.  The  applicatioii  for  re- 
lief, in  case  of  excessive  or  unreasonable  bail,  may 
be  by  way  of  a  motion,  based  on  an  affidavit,  to 
reduce  or  mitigate  the  bail,*^  or  to  vacate  the  order 
of  arrest;**  or  by  motion  to  discharge  the  bail;* 
and  the  papers  used  in  such  applicatioa  should  show 
the  facts  relied  on  in  defense  or  in  mitigation  of 
plaintiff's  claim."*  The  motion  for  an  order  to 
show  canse  why  the  bsil  should  not  be  mitigated 
should  not  be  made  to  a  court  without  original 
jurisdiction  thereof,  although  it  may  be  earri^  to 
such  conrt  on  appeal,  after  application  has  first 
been  made  to  a  judge  or  commissioner  having  aa- 
thority  in  the  premises.'*  In  determinii^  whether 
bail  should  be  reduced,  the  question  rests  upon  the 
whole  ease,  as  made  by  affidavits  of  matters  which 
can  be  legally  considered,  and  the  subject  is  geo- 
erally  as  if  it  were  res  nova  with  relation  to  the 
court.*' 


39.  Harris  v.  Simpson,  4  Litt. 
(Ky.)  165.  14  AmD  101. 

40.  Sibley  v.  Smith.  67  App.  Dlv. 
B14,  73  NYS  977:  Peo.  V.  Tweed.  13 
AbbPrNS  (N.  T.)  25;  Slcotte  v. 
Boschen.  9  Que.  Pr.  399.  Bee  also 
Infra  S  2S- 

[a]    Th»  ad  In  th*  wxlt  sad 

tlw  mun  d«mand»a  are  guides  to  the 
sheriff,  but  the  amount  Is  subject  to 
reduction.  Parkhurel  v.  Kinsman,  IB 
F.  Cas.  No.  10,7(1.  8  Woodb.  &  M.  IBS. 

In  orfanlaal  piDMoatloBa  see  Infra 
IS  221-224. 

41.  Oxiey  v.  Turner,  2  Va.  Cas.  (4 
Va.)  334;  0'l>wyer  v.  Kent,  2  New- 
foundl.  69. 

[a]  "TlM  gmtnl  nlm  undoubtedly 
Is,  that  ball  must  Justify  In  double 
the  amount  contained  In  the  writ,  or 
In  the  order  to  hold  to  ball,  if  an  or- 
der has  been  obtained."  Beldens  v. 
Cromellnes.  1  Wend.  (N.  T.)  107.  108. 

[b]  WbMt  nqnlzed  on  appeal  the 
amount  should  be  In  twice  the 
amount  of  the  Judgment.  Reed  v. 
Cooper,  5  Taunt.  320,  1  ECL.  170,  128 
Reprint  713. 

4a.  Stephens  v.  Tucker.  14  N.  J.  L. 
600  (holding  that  the  act  of  1830,  S 
1  [Harrison  Comp.  L.  p  2991.  author- 
izes the  officer  arreatlns  a  defendant 
upon  a  capias  to  take  a  bond  In 
double  the  sum  sworn  to  and  In- 
dorsed on  the  writ,  and  not  tn  double 
the  sum  for  which  the  writ  was  Is- 
sued); Ellis  V.  Robinson.  3  N.  J.  L. 
280.    See  also  infra  note  82  [b]. 

43.  Beldens  v.  Cromellnes,  1  Wend. 
(N.  T.)  107;  Potts  v.  Fitch.  2  Pa. 
178;  Baker  t.  Jackson.  9  Ont.  6S1. 
See  also  Boyd  v.  Irwin,  S  Man.  90. 

[a]  man  Ml  to  dinotad  by  a 
Jndc*  on  affidavit  he  must  ascertain 
the  penalty  of  the  bond.  Oxtey  v. 
Turner,  2  Va.  Cas.  (4  Va.)  384. 

[b]  «Md  not  b*  donbl*  tka 
amonnt^  but  must  be  a  sum  sufficient 
to  cover  costs  on  error  from  proceed* 
Ings  by  scire  facias.  Hosle  v.  Qray, 
73  Pa.  B02. 

[c]  KeasonaMe  ball,  such  as  the 
jailer  should  require,  or  sufficient  to 
satisfy  the  requirements  demanded 
by  the  nature  of  the  case,  may  be 
sufllclent.  Wilbur's  Pet.,  64  N.  H. 
387.  40  A  817. 

{1.1]  The  amount  slionld  1m  larr* 
•noneli  to  cover  the  debt.  Rattl  v. 
Their  Credl tors,  9  La,  22 ;  Day  V. 
Hall,  12  N.  J.  L.  203. 

[e]  Stattttory  provisions  requir- 
ing the  sberirc  to  take  a  bail  bond 
In  double  the  sum  In  which  the  bail 
Is  required  are  directory  merely,  and 
a  bond  taken  for  a  less  sum  Is  valid 
and  may  be  enforced  at  least  as  a 
common^law  bond.  Beverldffe  v. 
Chetlaln,  1  111.  A.  231. 


[f]    The   last   order   as    to  the 

amount  of  ball  extinguishes  prior 
contrary  orders  and  alone  binds  de- 
fendant and  his  sureties.  Potts  V. 
Fitch,  2  Pa.  173. 

[si  VaosMltr  for  ord«v,^A  bond 
executed  by  a  sheriff  to  be  relieved 
from  arrest  on  an  attachment  for 
not  returning  an  execution  In  a  pen- 
alty exceeding  one  hundred  doliara 
is  void.  If  the  attachment  la  tasued 
without  an  order  fixing  the  amount 
in  which  the  party  prooeeded  against 
should  be  held  to  bail.  Buffalo  Bank 
V.  Bou^ton,  21  Wend.  CS.  T.)  67. 

44.  U.  S. — Martin  v.  Walker.  16  P. 
Cas.  No.  9.170,  Abb.  Adm.  679;  Park- 
hurst  V.  Kinsman,  18  F.  Cas.  No. 
10,761,  3  Woodb.  &  M.  168;  Sanderson 
V.  Serat.  21  F.  Cas.  No.  12,300,  6 
Cranch  C.  C  48E. 

^^Maao. — Joaea  t.  Kelly,  17  Mass. 

N.  B.— Evana  v.  Vomter.  1  N.  H.  874. 

N.  Y.— Sibley  v.  Smith.  67  App. 
Dlv.  B14,  78  NTS  977  (holding  that, 
where  the  code  limits  Imprisonment 
under  an  execution  against  the  per- 
son to  a  period  of  six  months,  an 
amount  of  bail  In  excess  of  five 
thousand  dollars,  given  to  secure  the 
presence  of  defendant  in  case  execu- 
tion should  be  Issued  against  his 
person  is  excessive) ;  Relgner  v. 
Spang,  5  App.  Dlv.  237,  39  NTS  127; 
Hart  V.  Kennedy.  39  Barb.  186,  IS 
AbbPr  290,  24  HowPr  425;  Kahn  v. 
Preytag,  25  N.  T.  Super.  678;  Bal- 
Ungall  V.  Burnle,  1  N.  T.  Super.  287; 
Brltton  V.  Richards.  13  AbbPrNS 
258;  Doremus  T.  Kinney,  t  Den.  178: 
Smith  V.  Newell,  7  Wand.  484;  Bunt- 
ing T.  Brown.  18  Johns.  425;  Van 
Vechten  v.  Hopkins,  t  Johns.  293 
(one  thousand  dollars'  ball  in  a  libel 
suit  held  not  excessive). 

Pa. — Keppele  v.  Zantilnger,  S 
Teates  83;  Com.  v.  Evans,  2  IiesOp  8. 

[a]  In  ir«w  Tork,  under  Cod^  Civ. 
Proc.  3  567.  providing  that  a  de- 
fendant arrested  pending  an  action 
may,  at  any  time  before  final -judg- 
ment, apply  to  vacate  the  order  of 
arrest  or  to  reduce  the  ampihit  of 
bail,  the  court  may  reduce  .Uie  ball, 
although  defendant  gave  ths  same 
without  objection.  ,and  without  re- 
serving the  right'  to  apply  for  a 
reduction.  Sibley  v.  Smith.  67  App. 
Dlv.   514.   73   NTS  977. 

[b]  Denied  wliere  nseless  to  de- 
fendant.— Where  on  an  application 
to  reduce  ball  It  appears  that  the 
amount  required  Is  excessive,  and 
also  that  defendant  Is  unable  to  give 
a  proper  amount  of  bail,  the  ball 
will  not  be  reduced,  as  to  do  so 
would  be  a  useless  zormallty,  Peo. 
V.  Town,  4  ni.  19. 


[c]  Aftar  Judgment  lias  gem 
against  the  piriao^al.  It  is  too  late 
for  the  ball  upon  scire  faciits  to 
object  that  the  sum  was  excesslTe. 
Gilmore  v.  Lldden,  23  Ga.  14. 

45.  Newton  v.  Bailey,  36  Ga.  ISC; 
Hart  V.  Kennedy,  24  HowPr  («.  Y.) 
426. 

[a]  T1l«  raMcisnoy  of  an  afldavtt 
te  hold  to  tan.  and  tha  amout  of 
badl  required,  under  an  act  of  eoii> 

Jress,  on  process  Issued  from  tb« 
Istrlct  court  of  the  District  of  Co- 
lumbia, are  to  be  determined  by  that 
court,  and  Its  determination  will  not 
be  reviewed  by  the  United  States 
supreme  court.  Ex  p.  Taylor,  14 
How.  (U.  a)  8,  14  L.  ed.  802. 

46L  Martin  v.  Walker,  IC  F.  Cas. 
No.  8,170,  Abb.  Adm.  S79. 

[a]  Ball  glVMi  vvrsnaat  to  tte 
order  of  arrast  cannot  be  Increased 
on  the  ground  that  It  does  not  cover 
plaintiffs  claim.  Arar  v.  Haines.  1 
NTS  212,  15  NTClvProc  «. 

47.  Parkhurst  v.  Kinsman,  18  P. 
Cas.  No.  10,761,  3  Woodb.  &  M.  Wx 
Sibley  V.  Smith,  67  App.  IMv.  51*. 
73  NYS  977.  See  also  Britton  v. 
Richards,  IS  AbbPrNS  <N.  T.)  158; 
Union  Bank  V.  Mott,  C  AbbPr  (K.  T.) 
816. 

[a]    notion  to  gnash  •  oaplms  wttt 

for  excessive  ball  will  be  overmled, 
the  remedy  being  an  application  for 
reduction  of  ball  before  glvlns  bond. 
Moore  v.  Moore.  61  Me.  417. 

48.  See  Sibley  v.  Smith.  67  App. 
Dlv.  514,  73  NTS  977;  UnloA  Baak 
V.  Mott.  6  AbbPr  (N.  Y.)  IIB.  See 
also  Arrest  9  222  et  seq. 

49.  Jennings  v.  Rledga,  3  Os.  1*8. 
60.    Brltton  v.  Richards,  13  AbbPr 

NS  (N.  Y.)  258. 

SI.  TloTcmUB  v.  Kinney,  t  Den. 
(N.  T.)  ITS, 

Tnl  Defeodanta  smt  t» 
Judg'e. — Bunting  v.  Brown,  IS  Johns. 
(N.  Y.l  42.'-.. 

[  1 '  1  Bnch  a  motion  is  Obaakai 
bUsineBs. — Smith  V.  NewelL  7  Wmd. 
(N.  \\)  1S1, 

U'J  Whoro  a  moUon  is  ismlsfl  to 
one  Jnstioa,  another  Justice  sbo^ 
not  reduce  the  ball,  unless  upon  ncv 
facts  presented.  Union  Bank  v.  ICott. 
8  AbbPr  {N.  Y.)  815. 

[dl  Any  bsil  Used  by  tb*  ijM.ii 
or  the  oonrt  isaMng'  th»  aiii— t  wiu 
not  control  the  court  to  whlcti  rvtvra 
Is  made.  Matter  of  SusnlcL  Z  Ha- 
waii Fed.  476. 

[e]  A  federal  ooart  will  not  ^ 
cide  the  question  of  JurladicUon  «i 
a  motion  to  reduce  special  ba^ 
Parkhurst  v.  Kinsman.  IS  p.  ca*. 
No.  10,761,  8  Woodb.  A  U.  ICS. 

68.  union  Bank  v.  Mott.  6  AbbPr 
{N.  y.>.81E:  Pflugheber  v.  l<«ske.  : 
McCartyCivProc  (N.  Y.)  248  (boldlnc 
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[I  27]  a.  BoaiU  UidtrtakliK,  or  BacogniiAiioe  ^ 
— 1.  Fmn,  OontoitB,  uuK  Validity—*.  OompUuice 
Tifh  Statute.  The  bond,  recognizanee,  or  undertak- 
ing, should,  as  a  general  rule,  conform  to  the  stat- 
utory requirementSf  and  officers  armed  with  bailahle 
process  shoidd,  in  taking  bonds  or  other  secnritieB, 
be  held  to  a  strict  compliance  to  such  requirements, 
neither  accepting  less  nor  demanding  more  than  the 
law  prescribes.'^  If  there  is  a  material  variance  both 
in  form  and  in  substance  between  the  bond,  as  pre- 
scribed by  law,'  and  the  bond,  as  executed,  the  latter 
will  be  void.''  But  if  the  bond  is  executed  in  the 
prescribed  form,  the  mere  addition  of  matter  which 


does  not  increase  the  obligation  of  the  bond  but 
merely  facilitates  its  enforcement  will  not  invali- 
date it." 

Opantin  u  agreamsiit  Although  a  bond  or  nn- 
d«:taking  nuiy  not  be  executed  in  conformity  with 
the  statutory  requirements  or  may  otherwise  be  in- 
sufficient as  a  statutory  bond,  yet  it  may  under 
some  circumstances  be  considered  operative  as  a 
valid  common-law  agreement  between  the  par- 
ties." 

[$  28]  b.  Parol  Bacogiiinaice.  In  the  absence 
of  statute  authorixing  it  a  parol  recognizance  is  not 

valid." 


that,  where  on  a  motion  to  vacate 
mn  order  of  arrest  of  defendant  In  an 

action  for  personal  Injuries,  plalntln 
swears  that  some  one  told  her  that 
defendant  had  threatened  to  leave 
the  country,  and  the  facts  stated  In 
defendant's  affidavit  In  support  of 
hie  denial  of  any  Intention  to  leave 
the  country  more  than  negatived  the 
allegations  of  plainttit,  the  ball  would 
be  reduced  to  one  dollar). 

[a]  rroof  aad  ^neetloiia  ooasM- 
•rvd^d)  A  Justice,  before  determin- 
ing the  amount  of  ball,  is  not  re- 
quired to  hear  testimony  pro  or  con, 
but  may  merely  make  such  inquiry 
Into  the  proceedings  In  the  suit  aa 
will  furnish  means  for  fairly  fixing 
the  amount.  Newton  v.  Bailey,  8$ 
Ga,  180.  (2)  Defendant  must  show 
the  facts  relied  on  In  defense.  Brlt- 
ton  V.  Richards,  13  AbbPrNS  (N.  Y.) 
258.  (3)  While  in  a  proper  case  a 
reduction  will  be  made  according  to 
the  circumstances  and  counter  affl- 
davfts  may  be  entertained,  yet.  In 
certain  causes  the  court  will  not 
consider  aflldavits  to  reduce  ttie  de- 
mand. Irregularities  are,  however,  a 
subject  of  inquiry,  aa  are  also  mat- 
ters showing  that  the  bail  as  fixed 
will  operate  as  an  injustice  or  is 
otherwise  unreasonable:  thus  bail 
will  not  be  reduced  upon  afUdavits 
tbat  the  whole  sUm  Is  not  due.  Lee 
V.  Welch,  15  F.  Cas.  No.  8,204,  1 
Cranch  d.  C.  477.  (4)  Nor  can  a 
set'^ff  he  shown.  Bobbins  v.  Upton, 
20  V.  Cas.  No.  11,S86,  G  Cranch  C.  C. 
498.  (6)  Nor  baa  defendant  a  right 
to  a  reduction  to  a  sum  insufnclent 
to  secure  his  ppesonpe.  Peo.  v. 
Tweed.  IS  AbbPrNS  (N.  Y.)  26.  (6) 
But  affldavlts  bearing  upon  the  true 
amount  are  admissible  where  the  sum 
recoverable  is  contested.  Parkhurst 
V.  Kinsman,  18  F.  Cas.  No.  10,761,  S 
Woodb.  &.  M.  168.  (7)  And  counter 
SLffldavlts  may  be  considered.  Qall  v. 
Molessa,  3  Pa.  DIst.  637.  (S)  So  an- 
other suit  pending  for  the  same  cause 
o^  action  operates  to  reduce  the  ball, 
and  a  nominal  sum,  or  only  common 
bail,  will  be  allowed.  Parkhurst  v. 
Kinsman,  18  F.  Cas.  No.  10,7«1,  8 
Woodb  ft  M.  168.  (9)  Mitigating 
circumstances  of  a  seduction  will 
be  considered.  Kahn  v.  Freytag.  25 
PI.  Y.  Super.  678.  (10)  Irregu- 
larity In  the  proceedings  where  the 
amount  Is  large  will  be  considered 
without  affidavit  on  a  Judge's  order. 
BalUngall  v.  Burnle,  1  N.  T.  Super. 
237.  (11)  In  an  action  for  the  oon- 
-version  of  shares  of  stock,  ball  in 
tbe  ,amount  of  the  par  value  there- 
of win  be  reduced  on  affidavit  of  a 
less  value.  Reigner  v.  Spang,  6  App. 
XHV.  237,  39  NYS  127. 

[b1  Tonn  of  order  for  rednotloa 
of  baU  see  Collins  v.  Collins,  80  N. 
S.  24. 

63.  In.  orlmlaal  proseontlons  see 
ftxifra  SB  225-266. 

Ba>  Carletto  v.  Uorgan,  27  Bel. 
B80.  89  A  73S;  Toles  v.  Adee,  84  N.  Y. 
222;  Cook  v.  Freudenthal.  80  N.  Y. 
202:  Rogers  v.  Reeves,  1  T.  R.  418, 
99  Reprint  1171.  Compare  Billings 
■V--  Avery,  7  Conn.  236. 

Taj  Vweaa  of  bonds,  aadertaldiiffs, 
ox  geoogMiannes  for  bail  in  civil  ac< 
tftona  Me  Chandler  v.  Byrd.  1  Ark. 


162,  165:  Deboard  v.  Brooks.  28  Oa. 
862;  Nell  t.  Hornn.  28  m.  624:  Dank- 
er V.  Atwood,  lis  Mass.  148;  Tannen- 
baum  v.  Crlstalar,  6  Daly  <N.  Y.)  141; 
Roulhac  V.  Miller,  90  N.  C  174. 

[b]  Wseoyalieaees  partlr  leMl 
aad  varU/  anauthorlaed  (l)  wlllbe 
oonsfdered  ae  wholly  void.  Billings 
V.  Avery,  7  Conn.  236.  (2)  Thus  in 
Cook  v.  Freudenthal,  SO  N.  Y.  202,  an 
undertaking  containing  a  provision 
beyond  what  was  required  bv  statute 
was  held  to  be  void.  See  also  Infra 
i  87. 

[c]  PrsMrlbed  la  ordev  of  arreat. 

— In  New  York  an  order  of  arrest  In 
an  action  of  replevin  should  show 
the  grounds  on  which  It  was  granted 
and  prescribe  the  character  of  ball 
to  be  taken.  But  where  such  grounds 
are  not  shown  in  the  order,  the  un- 
dertaking may  be  In  ordinary  form. 
Joauei  v.  Murphy,  6  Daly  <N.  Y.)  824. 

06.  Cole  V.  Regan,  107  SW  766, 
32  KyL  1059  (holding  that  a  ball 
bond  in  a  civil  action,  which  Is  given 
to  the  commonwealth,  and  which  un- 
dertakes that  the  principal  will  ap- 
pear at  the  sherifTs  office  In  a  certain 
county  and  lay  himself  to  the  order 
of  court,  and  which  does  not  indi- 
cate when  and  in  what  event  he  shall 
do  so,  or  in  what  suit  or  action  it 
was  taken,  is  void,  because  not  in 
compliance  with  the  express  provi- 
sion of  Civ.  Code  Prac  S  163,  that 
the  bond  be  given  to  plaintiff,  and 
that  It  be  to  the  effect  thaU  If  Judg- 
ment be  rendered  asralost  defendant, 
he  will  render  himself  amenable  to 
the  process  of  the  court  thereupon); 
Lexington,  etc.,  R.  Co.  t.  Barbee,  1 
Mete.   <I^.)   384;  Basket  v.  Scott, 

5  Utt.  (Ky.)  208:  Handley  v.  Ewlngs, 

4  Bibb  (Ky.)  505:  Sullivan  v.  Alex- 
ander, 19  Johns.  (N.  T.)  283;  Strong 
V.  Tompkins.  8  Johns.  {N.  Y.)  98; 
Richmond  v.  Roberts,  7  Johns.  (N. 
Y.)  319;  Love  t.  Palmer,  7  Johns. 
(N.  Y.)  169. 

66.  Com.  V.  Keenan,  228  Pa.  276, 
77  A  495  (holding  that  the  mere  vol- 
untary addition  of  a  confession  of 
Judgment  with  a  waiver  of  exemp- 
tion, stay  of  execution,  and  Inquisi- 
tion will  not  Invalidate  a  bond  given 
to  the  commonwealth  In  an  action  of 
trespass  commenced  by  capias  ad 
respondendum,  the  bond  being  In  tbe 
form  prescribed  by  statute,  nor  will 
such  provisions  be  treated  as  nulli- 
ties). 

67.  U.  S. — Qreathouse  v.  Dunlap, 
10  F.  Caa.  No.  5,743,  3  McLean  303. 

Ala.— Allen  v.  White.  Minor  289. 

111. — Swanson  v.  Matson,  31  111.  A, 
594  [rev  on  other  grounds  131  111. 
255,  23  NB  5951;  Beveridge  v.  Chet- 
lain,  1  111.  A.  231. 

Ky. — Lexington,  etc„  R.  Co.  v. 
Barbee,  1  Mete.  384;  Basket  v.  Scott, 

6  Litt.  208;  Handley  v.  Ewlngs,  4 
Bibb  506;  McClean  v.  LUlard,  l^ibb 
146;  Palmer  v.  McGlnnIs,  Hard.  605: 
Ralston  v.  Love,  Hard.  601. 

Me.— Wilson  v.  Glllls,  15  Me.  65; 
Holmes  v.  Chadbourne,  4  Me.  10. 

Mass. — Bell  v.  Pierce.  146  Mass. 
58.  15  NE  119;  Churchill  v.  Perkins, 

5  Mass.  541.  See  also  Pratt  v.  Olbbs, 
9  Cush.  82. 

Miss. — Emanuel  v.  Laughlin.  11 
Miss.  842.  -s-f". 


N.  J. — RobeBon  v.  Thompson,  S  N. 
J.  L.  97. 

N.  Y.— Haberstro  T.  Bedford,  118 
N.  Y.  187.  23  NB  462;  Carr  V.  Ster- 
ling, 114  N.  Y.  568,  22  NE  87;  Mitchell 

V.  Thorp,  5  Wend.  287;  Steevens  v. 
Clancey,  1  Johns.  621. 

N.  C. — Rhodes  V.  Vaughan,  9  N. 

C  167. 

Or. — Paddock  v,  Hume,  6  Or.  82 
(holding  thut,  although  not  conform- 
ing to  statute,  yet  if  good  as  a  com- 
mon-law bond  It  may  be  enforced  as 
such,  a  consideration  to  support  It 
boitiK  Implied  from  Its  seal). 

i'a, — Koona  v.  Seward,  8  Watts  388. 

S,  C. — Kaunder.s  v.  Hughes,  18  8. 
a  L.  504:  Perry  v.  Doblna,  18  S.  C. 
L.  343. 

Va. — Payne  v.  Erltton.  6  Rand.  (27 
Va.)  101;  Carter  v.  Cockrill,  2  Munf. 
(Ifi  Va.)  ■148. 

Wis. — Straw  v.  Kromer,  114  Wis. 
91,  S9  NW  S^l. 

Eng.— Mllwiird  V.  Clerk,  Cro.  Ell*. 
ISO.  7S  Keprint  446;  Johnson  v.  La- 
Bcrre,  2  l.d.  Raym.  1469.  92  Reprint 
4i!<:  Hall  V.  Carter,  2  Hod.  303^  8S 
Reprint  1087. 

lint  compare  Sackett  V.  Tucker,  18 
Ga.  101  (holding  that  a  bond  which  is 
void  aM  a  statutory  obligation  can- 
not be  enforced  as  a  voluntary  agree- 
ment). 

[a]  To  what  ezteat  operative  aa 
aa  affreemsBt  between  partiM.— "It  la 

competent  for  the  parties,  independ- 
ently of  the  statute,  to  agree  upon 
the  terms  and  conditions  upon  which 
the  discharge  shall  be  had."  Toles 
V.  Adee.  84  N.  Y.  222,  237  (holding 
that,  where  at  defendant's  request 
the  sheriff  took  to  plaintiff's  attor- 
neys, for  their  approval  or  rejection, 
an  undertaking  given  by  defendant  In 
a  flufllclent  amoant,  but  with  only 
one  surety,  and  plaintifTs  attorneys 
approved  It,  it  was  held  tbat  It  was 
void  as  being  taken  colore  officii,  but 
was  valid  as  an  agreement  between 
the  parties). 

[bi  Tallditr  from  consent. — A  re- 
cognisance of  ball  In  error  may  de- 
rive validity  from  the  express  or 
implied  consent  of  the  parties  to  be 
affected  by  it,  although  it  is  defective 
In  form;  but,  where  they  have  treated 
it  as  a  nullity,  they  are  bound  by 
their  action.  Allen  v.  Kellam,  94  Pa. 
258. 

[c]     Vote   of   third  part?.— But 

where  a  defendant  indorses  and  de- 
livers to  the  sheriff  a  note  of  a 
third  party  as  security.  Instead  of 
giving  ball  as  prescribed  by  law. 
such  note  cannot  be  collected  by  the 
latter,  especially  where  the  transfer 
is  prohibited  by  statute.  Strong  v. 
Tompkins.  8  Jonna.  (N.  Y.)  98. 

68.  Bloomlngton  v.  Belland,  87 
111.  278  (verbal  promise  by  one  ar- 
rested that  he  win  appear  for  trial  at 
a  certain  time). 

[a1  Vromlse  to  become  ball, — A 
person  does  not  subject  himself  to 
the  liability  of  ball  by  giving  a  writ- 
ten or  verbal  assurance  of  his  will- 
ingness to  become  bail,  or  his  belief 
that  he  la  balL  Amonett  v.  Nich- 
olas, 6  Mo.  567. 

I  b  ]  AokBowledvauvt  of  balL— The 
following  recognliance  by  a  Justice 
of  the  peace  on  his  docket  was  held 
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29]  c  To  Whom  Bond  Bheuld  Bun— (1)  In 
QenenL  A  bail  bond  should  be  given  to  the  court 
or  to  the  ofBcer  authorized  b^  statute  to  take  it, 
and  if  not  so  given  it  is  invalid."*  An  instrument 
payable  to  plaintiff  in  the  action  m  not  a  valid  com- 
mon-law bail  bond.'" 

{%  30]  (2)  Burning  to  Sberiff.  In  most  cases  it 
is  provided  that  such  a  bond  should  be  taken  to 
the,  sheriff  of  the  county  in  which  it  is  given,'^  by 
the  name  of  his  office,^'  and  not  to  sheriff  of  an- 
other county,  although  the  action  is  pending  in  such 
other  county.*'  Under  aueh  statute  a  bond  mnnii:^ 
to  plaintiff  instead  of  to  the  sheriff  is  void.**  If 
the  obligora  in  a  bail  bond  acknowledge  themselves 
bound  to  the  sheriff  by  his  proper  name,  the  bond 
will  not  be  rendered  invalid,  if,  by  a  clerical  error, 
it  is  made  payable  to  another  person and,  under 
a  statute  requiring  the  bond  to  be  given  to  the 
"sheriff  as  sheriff,"  an  omission  of  the  name  of  the 
county  of  which  he  is  sheriff  will  not  invalidate 
the  bond." 

Deputy  sheriff.  If,  however,  the  statute  provides 
that  the  bond  shall  be  to  the  sheriff,  a  bond  given 


to  his  deputy  is  invalid  but,  where  the  statute  re- 
quires the  bond  to  be  executed  to  tiie  officer  mi^iiv 
the  arrest  a  bond  may  be  taken  to  the  nnderriieriff 
if  the  arrest  has  been  made  by  such  officer.** 

[$  31]  d.  Bodtola— (1)  In  OonsnL  A  bail  bond 
should  usually  contain  a  recital  of  the  aetiim  is 
which  it  is  taken,  the  amount  of  the  debt  or  dam- 
ages, the  urest  of  d^endant,  and  when  and  where 
the  process  is  returnable;**  although  it  has  been  held 
that  a  recital  of  defendant's  arrest  is  not  essential 
to  the  validity  of  a  bail  bond.^"  Where  a  bond  is 
substantially  correct  there  is  a  strong  disposition 
to  disregard  misrecitals  therein  which  are  mere  cleri- 
cal errors,  and  to  sustain  the  validity  of  the  bond.*' 
32]  (2)  Describing  the  Action.  The  baU  bond 
should  identify  the  action  in  which  it  is  given." 
But  a  reference  to,  and  such  a  description  of,  the 
action  as  will  render  the  application  of  the  bond 
to  it  certain  has  been  held  to  be  all  that  is  re- 
quired and  it  is  not  necessary  to  recite  the  na- 
ture of  the  action;'*  nor  is  the  validity  of  the  bond 
affected  by  the  fact  that  the  nature  of  the  aetioo 
is  incorrectly  stated." 


to  be  Informal  and  void :  "Jacob 
Kerns  v.  John  Stewart,  Recogni- 
sance ball,  25.  Simon  Eliot  appears, 
and  acknowIedjreB  himself  bail  in  the 
above  case."  Kerns  v.  Schoonmaker, 
4  Oh.  631.  334,  22  AmD  757. 

S8.  Jackson  v.  Hunter,  6  T.  R. 
71,  101  Reprint  442;  Rogers  v. 
Reeves.  1  T.  R.  418,  99  Reprint  1171. 

[a]  Xumlaff  to  •xnmtkag  oraOltor. 
—where  a  statute  provides  for  the 
giving  of  a  bond  to  an  arresting 
creditor  to  secure  his  debt,  no  other 
creditor  has  any  concern  with  such 
bond,  and  If  taken  for  the  benefit  and 
use  of  other  creditors,  It  Is  void. 
Beacon  v.  Holmes,  13  Serg.  ft  R. 
<Pa.^  190. 

[b]  Wbm  th*  BtMttto  la  «n«t 
(1)  as  to  whom  the  bond  shall  be 
taken,  a  bond  to  the  Judge  (McClel- 
land V.  Smith,  12  Pa.  303),  <2)  or  a 
bond  to  the  person  for  whose  benefit 
it  Is  Intended  (Bishop  v.  Drake,  Kirby 
(Conn.)  S78;  Nott  v.  Welles.  Kirby 
(Conn.)  12),  has  been  declared  to  be 
valid.  (3)  But  where,  instead  of  be- 
ing taken  In  the  name  of  the  creditor, 
it  is  taken  by  the  sherlfC  in  his  own 
name,  it  will  be  valid,  if  the  sheriff 
stands  ready  to  assign  the  bond  to 
the  creditor.  Tucker  v.  Davidson, 
28  Oa.  635. 

[c]  Poor  dsMor. — A  recognisance 
of  ball  for  a  poor  debtor  not  taken 
by  a  court,  or  by  a  person  authorised 
by  statute  to  take  such  recognisance. 
Is  void.  Stack  v.  O'Brien,  15?  Mass. 
374,  32  NB  361;  Braymau  v.  Whit- 
comb,  134  Mass.  626. 

60.  Handley  v.  ESwings,  4  Bibb 
(Ky.)  606;  Rogers  v.  Reeves,  1  T.  B. 
418.  99  Reprint  1171. 

ei.  Hunter  v.  Gllham,  1  HI.  82; 
Handley  v.  Ewings,  4  Bibb  (Ky.) 
505 ;  Ralston  v.  Love,  Hard.  (Ky. ) 
501 ;  Conant  v.  Sheldon,  4  Gray 
(Mass.)  300;  Smith  v.  Adams,  12 
Mete.  (Mass.)  564;  Loker  v.  Antonio, 
15  S.  d  Li.  175. 

[a3  In  Eaglaad  the  general  du- 
ties of  a  sherllT  as  to  taking  ball 
were  early  prescribed  by  statute  <23 
Hen.  VI  c  9). 

[b]  Bomd  mnalnff  to  ahwiff  aaul 
Us  h^ra^In  Ralston  v.  Love,  Hard. 
(Ky.)  501,  502,  It  was  held  that,  while 
a  bond  taken  to  the  sheriff,  his  heirs, 
etc..  and  not  to  his  successors.  Is 
good,  It  was  unnecessary  to  make  it 
payable  to  his  heirs,  executors,  etc. 
The  court  said:  "The  law  having 
fixed  the  operation  and  effect  of  the 
bond.  It  was  unnecessary  to  name 
either  the  heirs,  executors,  adminis- 
trators or  successors  of  the  sheriff. 
The  bond  being  taken  to  blm,  as 
sheriff,  la  suffldent." 


ea.  Noel  V.  Cooper,  Palm.  378,  81 
Reprint  1132.  3  Vtn.  Abr.  455;  Symes 
V.  Oakes,  Str.  893,  93  Reprint  922; 
Rogers  v.  Reeves,  1  T.  R,  418,  99 
Reprint  1171, 

63.  Conant  v.  Sheldon,  4  Gray 
(Mass.)  300;  Smith  v.  Adams,  12 
Mete.  (Mass.)  564. 

64.  Bell  V.  Pierce,  146  Mass.  58, 
15  NB  119  (holding  that  a  bond  run- 
ning directly  to  plaintiff  In  the  ac- 
tion, and  not  to  the  sheriff  or  other 
officer,  was  not  valid  as  a  ball  bond, 
and  could  not  be  rendered  valid  by 
Its  assignment  to  the  sheriff  by  the 
obligee  who  had  repudiated  It). 

[a  ]  BtuuiIu'  to  slatnUff  «*>-*^i  of 
to  sheriff. — Although  a  bond,  by  rea- 
son of  its  running  directly  to  plain- 
tiff In  an  action  and  not  to  the  sheriff 
or  other  officer,  as  provided  by  the 
statute,  may  not  be  valid  as  a  bail 
bond,  yet.  If  approved  and  accepted 
by  the  obligee,  it  may  be  valid  at 
common  law.  Bell  v.  Pierce.  146 
Mass.  58,  16  NB  119.  See  also  Pratt 
V.  Glbbs.  9  Cush.  (Mass.)  82;  and 
supra  3  27. 

65.  Glezen  v.  Rood,  2  Mete 
(Mass.)  490. 

66.  Payne  v.  Britton,  6  Rand.  (27 
Va.)  101.  See  also  KIrkebrldge  v. 
Wilson.  2  Lev.  128.  83  Reprint  480 
(where  a  bond  by  N  and  T,  of  the 
county  of  C  to  J,  sheriff,  without 
saying  of  what  county.  Was  good). 
But  see  Neel  v.  Cooper,  2  RoUe  365, 
81  Reprint  855  (where  the  name  or 
the  county  was  in  the  margin  and 
the  bond  given  to  A,  sheriff  of  afore- 
said county,  was  held  void,  because 
not  given  to  the  sheriff  in  his  name 
of  office,  the  statute  requiring  not 
only  the  name  of  the  sheriff,  but  also 
the  name  of  his  county). 

67.  Conant  v.  Sheldon,  4  Gray 
(Mass.)  300,  301  (where  such  a  bond 
was  declared  to  be  Invalid,  either 
under  Rev.  St.  c  91  S  1.  providing 
that,  "when  bail  Is  taken  in  any 
civil  action.  It  shall  be  taken,  as 
heretofore  practised  In  this  common- 
wealth, by  a  bond  to  the  sheriff.  If 
the  writ  Is  served  by  him  or  his 
deputy,"  or  under  23  Hen.  VI  c  9). 

ta]  Xnst  rm  to  depntr**  owb 
superior,— Where  a  statute  provides 
that,  where  ball  is  taken,  it  must  be 
by  a  bond  to  the  sheriff.  If  ball  Is 
taken  by  a  deputy  sheriff,  it  must  be 
by  bond  to  his  own  superior.  Smith 
v.  Adams,  12  Mete.  (Mass.)  S64. 

68.  Wilcox  V.  Ismon,  34  Mich.  268. 

69.  Churchill  V.  Perkins,  5  Mass. 
541. 

70.  Walker  v.  Maasey,  10  Ala.  30. 

71.  Com.  V.  Cutter,  n  Mass.  31 
(holding  that  it  ia  no  objection  to 


the  form  of  recognizance  under  Gen. 
St.  c  12S  {  10.  that  after  the  caption 
thereof,  and  before  the  acknowledge- 
ment of  the  recognlsors  of  the  sum 
In  which  they  bind  themselves  and 
the  condition  of  their  obligation,  the 
Instrument  recites  the  facts  which 
authorize  the  magistrate  to  take  it. 
and  In  the  statement  of  the  condition 
reference  Is  made  to  this  redtal}: 
Glesen  v.  Rood,  2  Mete  (Haas.)  490. 
See  also  Sergeant  WIlliamB*  notes  to 
Posterne  v.  Hanson.  2  Saund.  59.  85 
Reprint  658. 

[a]  MlarMttal  of  vOaM  at  wfelA 
term  of  oonrt  ia  to  b«  haUU — ^It  has 
been  held  that  the  mlsredtal  In  a 
ball  bond  of  the  place  at  wblch  the 
term  of  court  Is  to  be  held  affords 
no  ^vund  for  dismissing  the  motion 
In  which  the  bond  Is  taken.  Flacg 
V.  Jone^  118  Mass.  325. 

7a.  McClean  v.  Lillard.  1  Bibb 
(Ky.)  146;  Ralston  v.  Love,  Hard. 
(Ky.)  601:  Bull  v.  Clarke.  S  Mete 
(Mass.)  587:  Colbum  v.  Dowries,  19 
Mass.  20;  Churchill  v.  Perkins,  5 
Mass.  641;  Kelly  v.  Com..  9  Watts 
(Pa.)  43. 

[a]  Told  bond. — ^Where  the  sheriff 
arrested  a  defendant  on  a  ball  writ 
and  by  mistake  took  a  bond  for  the 
jail  limits,  stating  that  defendant 
was  imprisoned  under  a  ca.  sa..  the 
bond  was  held  to  be  void  and  de- 
fendant not  estopped  to  deny  that 
there  was  a  ca.  sa.  Miller  Bag^ 
well,  14  S.  C.  L.  42S. 

73.  Kelly  v.  Com.,  t  Watts  <I>a.) 
43, 

[a]  Omlssloa  of  naas  of  *,Hmr\s 
WHsxe  ths  aotlon  la  psadlar. — A  ba& 

bond  contained  a  description  of  the 
action  In  which  It  was  taken,  com- 
plete In  every  respect,  except  that  It 
omitted  to  name  the  county  wherr 
the  action  was  pending.  It  appeared 
that  an  action  was  pending  in  the 
county  where  the  bond,  from  Its  cap- 
tion, appeared  to  have  been  taken, 
answering  precisely  to  the  action  re- 
cited In  the  bond,  and  it  was  not 
shown  that  any  action  was  i>endtng 
between  the  parties  named  therets 
anywhere  else.  The  court  held  tbat 
the  question  of  Identity,  prima  facie 
at  least,  was  satisfactorily  made  out. 
I>eboard  v.  Brooks,  28  Oa.  MS. 

74.  Palmer  v.  McQlnnls.  Hard. 
(Ky.)  60S;  Gardiner  v.  Dudgate.  X 
Show.  61,  89  Reprint  786;  Owea  v. 
Nail,  6  T.  R.  702,  101  Reprint  7S1. 

Ta.  Rowland  v.  Seymour.  2  ICite. 
(Mass.)  S90  (holding  that  a  ball  bead 
which  waa  conditioned  for  the  ap- 

fiearance  of  the  principal,  to  umer 
n  a  plea  of  debt  as  set  forth  to  tiM 
writ,  which  wrtt  in  fact  required  the 


For  later  oaaaa,  davaloyBMBta  and  ebaafss  In  the  law  see  oumnlatlve  Annotatlona,  same  title,  page  and  note  munbeCi 
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[{  33]  (3)  Names  of  Parties;  Soreties.  A  mis- 
recital  or  an  incomplete  recital  of  the  names  of  the 
parties  to  the  action  in  which  the  bond  was  given 
will  not,  it  seems,  vitiate  the  bond  unless  it  produces 
a  real  uncertainty  as  to  the  identity  of  the  actionj* 

Sureties.  Where  the  name  of  a  surety  who  has 
signed  the  bail  bond  appears  in  one  part  of  the  bond, 
bat  is  omitted  from  another  part,  it  does  not  affect 
the  validity  of  the  bond;''  and  it  has  been  held  that 
if  the  sureties  sign  the  bond,  its  validity  is  not  af- 
fected by  the  fact  that  their  names  are  not  inserted 
in  either  the  body  or  the  condition  of  the  bond.'* 
34]    (4)  Amount  of  Bond  or  Claim.'*  Ordi- 


prlndpftl  to  answer  In  a  plea  of  tres- 
pass on  the  case,  was  held  valid) ; 
In  re  Frledrlch.  113  Mich.  468,  71  NW 
S35  (holding  that,  where,  by  a  cler- 
ical mistake,  a  bond  recited  that  the 
principal  was  In  custody  by  virtue 
of  a  "capias  ad  respondendum,"  when 
it  should  have  read  "capias  ad  satis- 
faciendum"   but    the    mistake  was 
promptly  corrected,  by  the  consen  t 
of  all   the  parties   interested  who 
treated  the  bond  as  a  valid  bond,  the 
original  error  did  not  invalidate  the 
bond);  Devereux  v.  Eellng.  7  Pa.  383 
(holding  that,  where  a  bond,  given  by 
defendant  who  had  been  arrested  on 
a   capias   In  an   action   of  trespass 
vl  et  armls,  recited  that  defendant 
was  arrested  in  a  certain  action  of 
trespass  on  the  case,  but  the  style  of 
the  action  was  properly  recited,  and 
except  as  to  the  subject-matter  of 
the  demand  the  suit  was  described 
by  a  statement  of  every  circumstance 
necessary  to  Individuate  It,  the  In- 
strument   constituted    a    valid  bail 
bond);  Owen  v.  Nail.  6  T.  R.  702.  101 
Reprint  781  (where  ball  was  taken  in 
an  action  of  trespass  on  the  case 
upon  promises,  but  described  as  an 
action  of  trespass.  It  was  held  suf- 
llcient).    But  see  Gunn  v.  Oeary,  44 
Mich.  CIS.  7  NW  235:  Travis  v.  Hill. 
2  HowPr  (N.  T.)  246.    In  comraent- 
tnar  upon  Owen  v.  Nail,  supra.  In  an 
opinion  delivered  in  Bull  v.  Clarke, 
2  Mete.  (Mass.)  S87,  590.  Shaw,  C  J.. 
said:    "If  there  had  been  two  actions 
at  the  same  term,  one  In  cdse,  and 
one  in  trespass,  then  no  doubt  the 
decision  would  have  been  otherwise: 
because  It  would  not  have  Identified 
the    particular   case.   In   which  the 
avoidance  had  occurred." 

7S.  Ky. — Ralston  v.  Love.  Hard. 
501 

Mass. — Danker  v.  Atwood.  119 
Bfass.  146  (omission  of  defendant's 
christian  name). 

Mo. — Halsall  v.  Meier,  21  Mo.  136 
Coinission  to  state  character  of  i>ar- 
tlee  as  plalotlfr  and  defendant). 

PJ.  T. — Donnelly  v.  Foote,  19  Wend. 
148  (omission  of  defendant's  christian 
najne>. 

I>a. — ^Kelly  v.  Com..  9  Watta  43. 
[a]  Beottal  of  Mines  of  partiea 
TTlalnt**- — (1)  Where  the  recital  In 
ftie  condition  of  a  ball  bond  gave  the 
etiriatlan  names  of  both  plaintiffs  in- 
correctly, but  stated  their  places  of 
recitdence,  the  fact  that  they  were 
partners  In  trade,  and  their  Arm 
name,  the  bond,  notwithstanding  the 
mlsnotner,  contained  a  sufficient  de- 
scription of  plaintiffs.  Colburn  v. 
VDoWnes.  10  Mass.  20.  (2)  In  Turner 
V.  White.  49  N.  C.  116.  it  was  held 
tha-t  an  incoilslstent  recital  In  a  ball 
bond,  as  to  who  is  party  plaintiff, 
m»y  be  rejected  as  surplusage  where 
there  Is  enough  beside,  on  the  face 
of  the  Instrument,  to  show  who  Is 
really  plaintiff.  (S)  And  In  Payne  v. 
Brltton.  6  Rand.  <27  Va.)  101,  It  was 
held  that  a  Judgment  on  a  bond  which 
T-edtes  the  writ  at  the  suit  of  A. 
adnnlnlstrator,  where  the  writ  Is  at 
tiSa  suit  as  executor,  will  not  be  n- 
•voraod. 

rbl  Beeital  of  uunss  of  part  only 
of  Aef eadaats. — Where  the  court  In 
wbich   the  action  was  brought,  the 


term  of  the  court  to  which  It  was 
brought,  the  name  of  plaintiff  and 
that  of  defendant  therein,  together 
with  the  plea  and  cause  of  action, 
are  specifically  mentioned  In  the  con- 
dition of  the  bond.  In  exact  corre- 
spondence with  the  records  of  the 
action,  the  omission  of  the  name  of 
one  of  the  defendants  does  not  have 
the  effect  of  vitiating  the  bond. 
Kelly  v.  Com.,  9  Watts  (PaJ_  43. 
See  also  Smith  v.  Wallace,  1  wash. 
(1  Va.)  254. 

[c]  Omission  of  name  of  princi- 
pal la  one  olaose. — Where  the  name 
of  defendant,  as  principal,  appeared 
In  the  different  recitals,  but  was 
omitted  In  the  statement  of  the  con- 
dition. It  was  held  that,  since  the  in- 
strument itself  furnished  the  means 
of  supplying  the  missing  word  with 
absolute  certainty,  the  bond  was 
valid.  Reeg  v.  Adams,  113  Wis.  175. 
87  NW  1067. 

77.  Davidson  v.  Carter,  9  Ga.  601 
(holding  that,  where  the  names  of 
the  sureties  to  a  bail  bond  were  in- 
serted In  the  first  part  of  the  bond 
and  were  signed  by  them;  but  were 
omitted  in  the  condition  of  the  bond, 
such  omission  In  the  condition  did 
not  alter  the  legal  effect  of  the  in- 
strument); Bruce  v.  Colgan,  2  Lltt. 
(Ky.)  284;  Valentine  v.  Christie,  1 
Rob.  (La.)  298.  But  see  Adams  v. 
Hedgepeth,  50  N.  C.  327  (holding  that 
the  condition  of  a  ball  bond  must 
set  forth  the  name  of  the  person  who 
is  special  bail,  in  order  that  it  may 
appear  In  what  capacity  he  la  hound, 
and  how  he  may  discharge  himself). 

[a]  VlM  iBMrtlon  la  ttc  ooadStlon 
of  a  haU  bona  of  the  name  of  Oe 
hall  together  with  that  of  the  prin- 
cipal will  not  render  the  instrument 
Invalid.  Fletcher  v.  Weatherby,  34 
S.  C.  L.  56. 

[b]  Snt  where  the  code  provldee 
that  those  qualifying  as  ball  must  be 
residents  and  freeholders  within  the 
state,  a  bond  should  show  the^e  facts 
on  its  face;  and,  where  they  are  not 
so  recited,  the  bond  may  be  refused 
by  plaintiff.  Howell  v.  Jones,  113 
N.  C.  429,  18  SE  672. 

78.  Nell  V.  Morgan,  28  111.  524. 
And  In  Raynolds  v.  Oore,  4  Leigh 
(31  Va.)  276,  where,  by  mistake,  the 
name  of  the  security  had  been 
omitted  In  the  body  of  the  bond,  but 
a  blank  was  left  where  It  should  have 
been  inserted,  it  was  held  that  the 
bail  wan  nevertheless  liable. 

7».  Amonnt  of  hall  generally  see 
supra  B  24. 

80.  Harrison  v.  TIemans,  4  Rand. 
(25  Va.)  177.  179  (where  the  court 
said;  "The  obligation  to  pay  money. 
Is  then  of  the  essence  of  a  bond,  and 
Is,  In  fact,  the  only  stipulation  which 
the  bond  contains.  But.  in  the  case 
before  us,  the  stipulation  Is  to  pay 
nothing.  It  is  no  bond:  It  Is  a 
nullity.  Nor  can  this  defect  be  sup- 
plied by  the  recital  In  the  condition. 
The  condition  forms  no  part  of  the 
obligation  or  bond.  It  Is  entirely  for 
the  benefit  of  the  obligor;  stating 
matter  by  which  the  ohllgatlon  or 
bond  may  be  discharged.  He  may, 
or  he  may  not  comply  with  it,  at  his 
election.  If  he  he  unwilling  or  unable 
to  comply  with  the  condition,  the 


narily  a  bail  bond  or  recognizance  should  contain  a 
statement  of  the  amount  of  the  penalty.*®  While 
the  condition  of  a  bond  usually  recites  the  amount 
demanded  in  the  writ  or  claimed  by  plaintiff  in  the 
action  in  which  it  is  given,  it  is  only  for  the  purpose 
of  describing  that  action ;  the  bond  will  be  good 
without  such  statement,  if  it  otherwise  contains  a 
.sufficient  description  of  the  action.*'  Nor  is  a  bond 
or  recognizance  necessarily  void  because  it  is  taken 
for  an  amount  either  in  excess  of,"*  or  less  than,"* 
the  required  amount. 

35]  e.  Oonditioii»— (1)  In  OenenJ.  To  con- 
stitute a  valid  bond,  there  must  of  course  be  a  ctm- 

law  Intends  that  the  bond  shall 
charge  him.  But  how  can  this  be, 
when  the  hond  Itself  is  a  nullity?"). 
But  see  Haberstro  v.  Bedford.-  43  Hun 
201,  6  NTSt  399,  26  NYWklyDig  58 
faif  118  N.  T.  187.  23  NE  459]  (hold- 
ing that  an  omission  to  state  in  the 
body  of  the  undertaking  that  the  par- 
ties thereto  are  bound  in  the  sum 
specified  in  the  order  of  arrest  is  not 
fatal  to  its  validity,  where  that  sum 
can  be  ascertained  from  the  order  of 
arrest,  as  such  undertaking  is  to  be 
read  in  connection  with  the  order  of 
arrest  In  determining  the  liability  of 
the  sureties). 

81.  McClean  v.  Llllard,  1  BIbb 
(Ky.)  146;  Palmer  v.  McGlnnls,  Hard. 
(Ky.)  505.  506  (where  the  court  said; 
"The  omission  to  recite  the  amount 
of  the  debt  or  damages,  ought  not 
to  be  regarded.  The  objection,  to 
say  the  most  of  it,  does  not  go  to 
shew  that  the  bond  is  not  certain 
to  a  common  Intent,  or. that  It  Is  not 
sufficiently  certain;  but  only  to  shew 
that  perhaps  it  might,  by  such  re- 
cital, have  been  made  more  technic- 
ally certain.  As  to  the  defendant, 
the  bond  was  taken  for  his  easement, 
and  he  ought  not  to  make  the  ob- 
jection; nor  ought  the  bail  to  make 
it.  for  It  was  his  folly  to  execute  the 
bond,  without  knowing  the  amount 
for  which  he  became  bound.  If  he 
had  deemed  it  important  to  him,  he 
might  have  refused  to  execute  the 
bond,  until  the  amount  of  the  debt 
was  Inserted");  Bull  v.  CHarke.  S 
Mete  (Mass.)  687,  689  (where  the 
court  said:  "It  Is  only  necessary  to 
identify  the  process,  and  then  the 
process,  which  must  be  returned  and 
entered  of  record  before  th$  bond 
becomes  available  to  any  practicable 
purpose,  limits  the  amount  of  the 
demand");  Clyburn  v.  Ingram.  47  S. 
C.  L.  248.  But  see  Peo.  v.  Felton, 
36  Barb.  (N.  Y.)  429. 

[a]  Setting*  ont  the  damages  In 
the  condition  does  not  render  the 
bond  void.  Rosenberg  v.  McKain,  37 
S.  C.  L.  145. 

[b]  A  vsrlanoe  In  the  amount  of 
the  debt  stated  In  the  writ  and  that 
stated  in  the  recital  of  the  bond  is 
not  fatal,  if  the  bond  contains  other 
descriptions  which  show  that  it  was 
taken  in  the  proper  suit.  Robeson  v. 
Thompson,  9  N.  J.  L.  97;  Carter  v. 
Cockrlll,  2  Munf.  (16  Va.)  448. 

88.  Barber  v.  Floyd,  109  Mass. 
61:  Allen  v.  Hunt.  23  N.  J.  L.  376; 
Ellis  V.  Robinson,  3  N.  J.  L.  280; 
Alexander  v.  Winn,  3  S.  C.  L.  14. 

[a]  A  reooguiianoa  may  be  for  a 
larger  amount  than  the  Judgment  for 
the  payment  of  which  it  is  condi- 
tioned. Worthen  v.  Prescott.  60  Vt. 
68,  11  A  690. 

[b]  A  baU  bond  takm  for  more 
than  twloe  ths  nun  nrom  to  (1)  is 
good  (Norden  v.  Horsley,  2  WIls.  C. 
P.  69,  95  Reprint  691),  (2)  but  a 
sum  larger  than  twice  the  amount 
sworn  to  should  not  be  required 
(Wingrave  v.  Oodmond,  C  C.  ft  P. 
66,  25  ECL  823). 

S3.  Day  v.  Hall,  18  N.  J.  U  201 
(holding  that,  under  a  statute  au- 
thorizing a  bond  to  be  taken  for 
"the  amount  of  the  debt  or  damages 
and  costs,"  a  bond  was  not  Invalid 
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dition  **  certain  in  its  tenos  "  and  posBible  of  per- 
formance.** 

Hatnr*  of  the  condition.  The  undertaking  of  the 
bail  at  common  law  was  that,  if  judgment  should 
be  rendered  against  defendant  in  the  action  brought 
against  him,  he  would  pay  the  debt  or  damages  and 
costs  recovered,  or  would  deliver  himself  into  cus- 
tody.'^ In  the  United  States  the  conditions  of  the 
undertaking  of  bail  are  largely  controlled  by  statu- 
tory enactment,^'  but  conform  more  or  less  to  the 
common-law  recognizance.*' 

Omitting  necessary  conditioiis.  If  the  statute  pre- 
scribes certain  conditions  to  be  inserted  in  the  bond 
and  they  are  omitted,  their  omission  will  render  the 
bond  void.*"  However,  an  omission  of  a  condition 
which  would  have  increased  the  responsibilities  of 
the  obligors  cannot  be  complained  of  by  them.'^ 


36]  (3)  OomplTing  Svtetaiiti^  with  Stit- 
nte.  If  the  statute  requires  that  certain  conditions 
shall  be  inserted  in  a  bail  bond,  there  most  be  a  sub- 
stantial compliance  therewith,  and,  as  a  general  rule, 
if  the  conditions  of  the  bond  do  not  differ  materially 
from  those  prescribed  by  statute  the  bond  will  be 
valid  and  enforceable.*'  And,  if  the  bond  contains 
all  the  obligations  imposed  by  statute  and  allows 
every  defense  given  thereunder,  the  mere  fact  that 
it  varies  slightly  from  the  form  preseribed  by  stat- 
ute will  not  affect  its  validity.*' 

[$  37]  (S)  Inserting  Unautiiorised  OonditiODS. 
In  many  cases  unauthorised  stipulations  or  condi- 
tions, which  are  unmeaning,  or  which  neither  add 
to  nor  impair  its  1^1  effect,  are  inserted  in  a  bond; 
in  such  cases  the  added  words  may  be  treated  as 
mere  surplusage.**  Bat  the  bond  should  not  contain 


because  taken  tn  the  amount  of  the 
debt  only  and  not  in  the  amount  of 
the  debt  and  the  costs). 

84.  Graham  v.  Crawshaw,  3  Lev. 
74,  8S  Reprint  584. 

to.  Clyburn  v.  Ingram,  47  S.  C.  U 
248  (holding  that  a  bail  bond  "to 
answer  to  an  account  of  8.  C.  as 
exhibited  In  sum.  pro.,  and  also  to  a 
note  given  by  defendant  to  said  C.  for 
the  sum  of  twenty-four  dollars  and 
ninety-four  cents,  due  January  1, 
1867.  given  the  ISth  day  of  December, 
185ft."  Is  void  for  uncertainty). 

88.  Panshor  v.  Stout,  4  N.  J.  L. 
3«7;  Graham  v.  Crawshaw,  8  Lev. 
74.  83  RepHnt  584. 

87.  1  Tldd  Pr.  279;  Stevens  v. 
Blgelow.  12  Mass.  434. 

•8.  See  statutory  provisions.  See 
also  Whits  V.  Guest.  S  Blackf.  <Ind.) 
228. 

88.  See  Horton  v.  Brjoe,  10  8.  C 
li.  64.  SS  (where  It  was  said:  "The 
undertaklnsr  of  the  bail  Is,  that  his 
principal  snail  pay  the  debt,  or  sur- 
render himself  tn  discharge  of  his 
bail,  or  that  he  will  pay  the  debt  for 
him"). 

[a]  Ooaditloa  msrslr  to  aUde  or- 
der of  ooub — ^Where  a  oond  given  In 
a  replevin  suit  to  secure  the  dis- 
charge of  defendant  from  arrest  was 
conditioned  that  he  should  abide  the 
order  of  the  court  In  the  action.  It 
was  held  that  the  ball  were  not  liable 
for  the  value  of  the  property  in  con- 
troversy and  the  eosts  of  the  suit 
Eddlngs  V.  Boner,  1  Ind.  T.  173,  38 
SW  1110. 

so.  Alexander  V.  Bates,  33  Ga.  125; 
Hutton  V.  Helme.  5  Watts  (Pa.)  346; 
McKee  v.  Stennard,  14  Sere.  &  R. 
(Pa.)  380;  Klngan  v.  Hall,  23  U.  C. 
Q.  B.  503. 

[a]  A  bond  with  a  blasK  condi- 
tion Is  void  under  23  Hen.  VI  c  9. 
Perry  v.  Dobbins.  18  8.  C.  L.  843; 
Powell  v.  Duff,  3  Carapb.  181;  Hold- 
ing V.  Raphael,  5  N.  &  M.  656. 

[b]  Onisston  of  condition  for  bu- 
nndsr  of  prlsolpaL — A  bond  which 
contained  no  condition  whatever  for 
the  surrender  of  the  principal  In 
execution,  that  being  one  of  the  con- 
ditions in  the  form  of  bond  pre- 
scribed by  law,  has  been  held  invalid. 
"That  condition  is  certainly  beneftclal 
to  the  security,  and  Its  omission  ren- 
ders the  bond  void."  Alexander  v. 
Bates,  33  Ga.  12S,  129.  To  same 
effect  Bradhurrft  v.  Erwin,  30  N.  C 
495.   But  see  cases  Infra  note  93. 

[c]  OmlsBloa  of  oosdltlon  that 
prlsolpal  naj  disoharge  obligation 
DT  pajlnff  debt. — (1)  Where  the  form 
of  ihe  bond  prescribed  by  law  was 
that  the  principal  ehoulo  pay  the 
debt  or  surrender  himself  In  execu- 
tion, or  that  the  ball  should  pay  It 
for  him;  and  the  condition  of  the 
bond  in  question  waa  that  the  prin- 
cipal should,  In  the  event  of  his  be- 
ing cast,  surrender  his  body  In  exe- 
cution; or,  on  failure,  the  security 
should  do  11  for  him,  the  stipulation 
for  the  benefit  of  ball  that  the  prin- 


cipal might  discharge  the  obligation 
by  paying  the  debt,  being  omitted, 
the  bond  was  void.  Tucker  v.  Davis, 
15  Qa.  573.  (2)  Where  the  recog- 
nisance prescribed  by  statute  to  be 
Indorsed  on  process  requiring  ball 
binds  the  recognisor.  In  case  or  Judg- 
ment against  his  principal,  to  satlsir 
such  Judgment  or  to  surrender  the 
body  of  the  principal  to  prison,  a 
recognisance  taken  only  for  the  prln- 
elpars  appearance  according  to  the 
requisitions  of  the  writ  la  void.  Hy- 
slnger  v.  Colman,  6  Blackf.  (Ind.) 
698. 

[d]   Sond  taken  eolors  ofltdL — 

Where  a  bond  which  Is  unauthorised, 
owing  to  the  adding  to.  or  to  the 
omission  of,  the  statutory  conditions. 
Is  designedly  taken  by  a  public  of- 
flcer  from  a  person  under  arrest  as 
ground  (or  his  discharge.  It  will  be 
void  as  having  been  taken  colore 
ofBell,  although  It  may  not  have  been 
the  Intention  of  the  officer  to  violate 
the  law.  Cook  v.  Freudenthal,  80 
N.  T.  202. 

81.  Farmers'  Bank  v.  Boyer,  18 
Serg.  ft  R.  (Pa.)  48. 

88.  New  Haven  v.  Rogers,  S2 
Conn.  221;  Farmers'  Bank  v.  Boyer. 
1ft  Serg.  ft  R  (Pa.)  48. 

[a]  ZUustratlo&s  of  snbstantlal 
oom^laiioe^(I)  A  bond  conditioned 
that  a  surety  shall  "render  himself 
amenable  to  the  court  thereupon" 
does  not  differ  materially  from  the 
requirement  that  he  shall  "render 
himself  amenable  to  the  process  of 
the  court  thereupon."  Abbott  v. 
Daniel,  3  Mete.  (Ky.)  339,  840.  (2) 
The  following  condition  was  held  to 
be  sufficient:  "Now,  If  the  said  Rus- 
sell, In  case  .he  is  cast  In  the  said 
suit,  shall  well  and  truly  pay  and 
satisfy  the  condemnation  of  the 
Court,  or  render  hla  body  to  prison 
In  execution  of  the  same.  In  terms 
of  the  law  In  such  case  made  and 
provided,  and  upon  failure  thereof, 
the  said  H.  W.  Allen  will  do  It  for 
him,  then  the  above  obligation  to  be 
void."  Scott  v.  Russell,  3C  Ga.  494, 
496.  But  see  Sackett  v.  Tucker,  18 
Ga.  401.  (3)  In  Louisiana,  where 
defendant  had  been  arrested  for 
fraud  under  the  act  of  March  15, 
1866,  relating  to  voluntary  surrender 
of  property  by  an  Insolvent,  a  con- 
dition "In  case  the  said  insolvent 
shall  have  departed  the  State  with- 
out leave  of  our  said  court"  Is  held 
sufficient,  as  the  condition  required 
by  Code  Civ.  Proc.  art  223  was  held 
to  relate  only  to  arrests  for  debt, 
PIguiere  v.  His  Creditors,  11  La.  Ann. 
557. 

[b]  OoKdltlons  as  to  varment  of 
the  Jadgnent  must  substantially  con- 
form to  statutory  requirements. 
Phillips  V.  Pamell,  82  Ga.  522;  Tucker 
V,  Davis,  15  Ga.  573;  HyslnKer  v. 
Colman,  5  Blackf.  (Ind.)  698 :  Basket 
v.  Scott,  5  Lltt.  (Ky.)  208;  Cloud  v. 
Catlett.  4  Leigh  (31  Va.)  4ft2.  See 
also  Clyburn  v.  Ingram,  47  8.  C.  L. 
248. 


[c]    The  exaot  word*  of  »  staW 

ate  should  be  used  where  a  covenant 
Is  to  be  Implied  from  the  statutorr 
words.    Vlpond  v.  Hurlburt,  22  la 

226. 

88.  Emmanuel  v.  McNeil,  (N.  J.) 
94  A  618  (holding  that  a  recogni- 
sance given  in  the  form  set  out  ia 
Practice  Act  S  69,  with  the  exception 
of  omitting  the  last  alternative  con- 
dition contained  in  the  statutory 
form,  namely,  "or  render  him  [de- 
fendant] into  the  custody  of  the 
sheriff,"  does  not  make  the  ree(«> 
nlsance  void);  Rhodes  v.  Vangbsn, 
9  N.  C.  167  (holding  that,  on  the 
ground  that  the  bail's  riffht  to  ma- 
render  their  principal  was  a  rtgU 
given  them  not  barely  by  the  words 
of  the  obligation,  but  py  a  public  law 
of  which  all  courts  were  bound  to 
take  notice,  it  was  not  necessary  te 
Insert  the  alternative  that  the  ball 
might  discharge  themselves  from  the 
penalty  by  surrendering  the  prlnd. 
pal;  if  It  appeared  by  the  bond  that 
the  parties  stood  In  the  relation  of 
principal  and  ball,  that  was  deemed 
sufBctent  to  require  the  court  to  al- 
low the  latter  all  the  privileges  of 
ball,  and  consequently  to  snstun  the 
bond).  See  also  Phillips  v.  Pamell. 
32  Ga.  522. 

84.  Block  V.  Maxwell,  10  La.  Ana 
6  (where  the  bond  was  executed  tat 
strict  conformity  to  statute  with  aa 
added  stipulation,  that  otherwise  the 
surety  shall  pay  defendant);  Slocomb 
V,  Robert,  16  La.  173;  Unger  v.  Pan- 
kuch,  82  N.  J.  L.  750.  82  A  874  (hold- 
ing that,  although  Practice  Act  > 

grescrlbes  that  a  recognisance  sball 
e  conditioned  that  defendant  riiall 
pay  the  costs  or  render  himself  into 
the  custody  of  the  shertfl;  and  that 
If  he  fails  to  do  so,  his  surety  shall 
pay  the  costs  or  render  defendaat 
Into  such  custody,  a  recognisance  ia 
a  civil  action  is  not  rendered  void  br 
a  provision  that  the  surety  riiall 
render  himself  Into  the  custody  of 
the  sheriff,  as  such  provision  Is  sar- 
plusage);  Rosenberg  v.  McKaln.  « 
S.  C.  L.  145  (where  the  bond  coe- 
talned  a  statement  of  the  damagea 
such  statement  not  being  requir«d  br 
statute) ;  Davenport  Pufcer, 
Fortesc.  368.  93  Bng.  Reprtnt  89V 

[a]  xunstiratlOBs^d)  Where  tbi 
statute  required  a  bond  ordering  dt- 
fendnnt  arrested  on  mesne  preoaa 
amenable  to  final  proeeaa,  a  tns4 
conditioned  amenable  to  both  meow 
and  final  process  was  hold  vnlld.  as 
no  further  mesne  process  ccmld  lam 
and  the  added  words  were  mere  s«r> 
plusage.  Haberstro  v.  Bedford.  lU 
N.  T.  187.  23  NE  4S9  [off  43  H» 
201,  5  NTSt  899.  26  NTWklyEHg  K. 
and  dist  Goodwin  v.  Bunsl.  102  K. 
T.  224.  6  NB  8991.  (3)  Where  pWs- 
tlff  claims  to  recover  on  the 


taking  only  as  an  agreement  good  at 
common  law,  the  net  that  It  va* 
entitled  tn  a  court  other  than  the 
In  which  the  order  of  arrest  was 
Issued  Is  Immaterial,  ft  betnc  vbm^ 


For  later  cases,  Asm^msats  and  tthaaffsa  to  the  law  see  cumulative  Annotations,  same  tltle^        and  note  nvmbar. 
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eonditioiia  whkh  eontraTene  public  poliey  or  which 
violate  any  sUtote."  Nor  riionld  a  bond  or  rec<^- 
nisanee  impose  wmditionB  beyond  those  which  the 
law  requires  to  fulfill  the  purposea  thereof,  and 
where  conditions  are  inserts  which  are  not  war- 
ranted by  law  and  which  are  onerous  to  the  prin- 
cipal or  to  the  secnrity,  the  instrument,  is  thereby 
invalidated;"*  and  such  a  condition  will  have  this 
latter  ^ect  where  the  statate  especially  directs  the 
form  thereof  and  declares  that  a  bond  taken  in 
any  other  manner  or  form  shall  be  void.'^  The 
graieral  rule  in  such  cases  is  that  a  bond  which  is 
void  in  part  and  legal  in  part,  the  void  part  being 
against  the  positive  provisions  of  a  statute,  is  void 
in  toto;^  and  it  has  been  declared  that  the  better 


opinion  is  that  sueh  an  instrument  is  utterly  void  at 
common  law." 

[(  38]  (4)  As  to  AppeanuiM.  Under  the  early 
Eingliah  statute,*  and  now  where  such  or  a  similar 
statute  is  in  force,  the  bond  to  the  sheriff  mnst 
be  that  the  party  appear  at  the  day  and  place  named 
in  the  writ,  bill,  or  warrant,  and  not  according  to 
the  condition  of  the  bond,*  and  it  is  not  necessary  in 
sueh  a  ease  for  the  eondition  to  specially  designate 
the  time  and  place  of  appearance."  But  a  hail 
bond  will  be  void  if  a  eondition  therein  provides 
for  the  appearance  of  the  principal  at  a  day  dif- 
ferent from  that  prescribed  by  law  for  holding  the 
court,*  or  on  a  day  prior  to  its  date." 

[$.39]   f.  Validity  as  Affected  by  Antecedent 


esaary  that  It  should  be  entitled  at 
all.  Carr  v.  Sterling,  114  N.  T.  SS8, 
22  NS  37  [rev  53  >r  Y.  Buper.  255]. 
( 3 )  Where  a  bond  for  appearance 
was  conditioned  "defendant  to  ap- 
pear, &c.,  and  to  abide  the  event  of 
the  Court  and  Jury,"  the  words 
"abide  the  event  of  the  Court  and 
Jurjr"  were  treated  aa  surplusage. 
Saunders  v.  Hujrhes,  18  S.  C.  L..  504, 
505.  But  Me  Blanding  v.  Rogers,  4 
S.  C  L.  3fi4,  4  AmD  595;  Stewart  V. 
McClure.  8  S.  C.  L.  407. 

[b]  uuMtlwrliM  ooiuUtloiia  bMW- 
floul  to  ball. — It  has  been  said  that 
If  a  bond  contains  a  condition  not 
required  by  the  law,  but  which  Is 
beneficial  to  the  security.  It  doM  not 
vitiate  the  bond.  Tucker  v.  DavlB, 
IS  Qa.  578. 

9B.    Paddock  V.  Hume,  6  Or.  82. 

[a]  AgalBSt  a  nOe  of  law.— -It  has 
been  held  that,  although  a  condition 
In  a  bond  may  be  aninat  a  maxim  or 
rule  at  law,  It  will  not  avoid  the 
bond.  Holdshlp  v.  Jaudon,  18  Serg. 
&  R,  (Fa.)  307.  But  see  Lexington, 
etc.,  R.  Co.  V.  Barbae,  1  Meto,  (Ky.) 
S84. 

86.  Conn. — Bllllags  v.  Avery,  7 
Conn.  236  (holding  that,  where  a 
bond  or  recognisance  by  a  party 
charged  with  a  secret  assault.  In  ad- 
dition to  the  statutory  requirement  to 
a.nswer  to  the  complaint,  contains 
also  a  condition  that  defendant  shall 
keep  the  peace,  etc..  it  la  wholly 
void). 

Qa.- — Tucker  v.  X>avls.  16  Ga.  578. 

§y. — Basket  v.  Scott.  6  Lltt  208. 
aas. — Underwood  v.  Clements,  16 
Gray  169. 

N.  M.— Uagruder  v.  Welsl,  2  N.  M. 
21. 

C— Clark  v.  Walker,  26  N.  C. 

181. 

S.  C. — Blanding  v.  Rogera,  4  8.  C 
■L..  S94,  4  AmD  695;  Steirart  v.  Hc- 
Clure,  8  8.  C.  L.  407. 
-  Bng. — Thrower  v.  Whetstone,  Dyer 
1  ISb,  78  Reprint  260;  Rogera  v. 
Reeved,  1  T.  R.  418.  99  Reprint  1171. 

Ont. — Klogan  v.  Hall.  28  U.  C.  Q.  B. 

eoa.  _ 

ra]  Xnaertion  of  oondltlon  ttuit 
baJ]     akall    annandet  prlaudpaL^ 

WJiere  the  form  of  bond  prescribed 
toy  law  is  that  the  principal  shall 
pctsr  the  debt  or  surrender  himself 
in  execution,  or  that  the  ball  shall 
pay*  It  for  him,  a  bond  which  pro- 
videa  that  the  principal  shall,  in 
tli«  event  of  his  being  cast,  sur- 
render  his  body  In  execution.-  or,  on 
failure,  that  tne  security  snail  do 
It  *or  him.  Is  void  for  the  reason 
that  a  condition  la  Inserted  which  la 
not  authorised  and  which  la  preju- 
dicial to  the  ball,  namely,  that  upon 
the  failure  of  the  principal  to  sur- 
render  hie  body,  the  ball  shall  do 
It.  The  law  Imposes  no  such  duty; 
ball  may  discharge  himself  by  sur- 
reitderlng  his  principal,  but  he  Is  not 
bound  to  do  so.  Tucker  v.  Davis,  16 
GO..  678. 

r  b3  Xasertloa  of  oondltion  that  de- 
renflT**  parfona  Xtm  laArmeat^(l) 
VVlsere  the  bond  specially  directed  by 
La.-vr  to  be  takaa  la  reaalced.  ta  pro- 


vide merely  that,  "If  Judgment  shall 
be  rendered  In  the  action  against 
[the  defendant],  he  will  render  him- 
self amenable  to  the  process  of  the 
court  thereupon,"  a  bond  wherein  the 
ball  undertakes  to  "perform  the  Judg- 
ment of  the  court  In  the  action"  Ts 
void,  on  the  ground  that  this  Is  a 
condition  greatly  more  comprehensive 
and  onerous  than  the  one  'required. 
Shuttleworth  v.  Levi,  IS  Bush  (Ky.) 
195;  Lexington,  etc.,  R.  Co.  v.  Barbee, 
1  Mete.  (Ky.)  884.  (2)  So  a  bond 
whose  object  Is  to  secure  the  appear- 
ance of  the  principal  has  been  held 
to  be  void  where  It  contains  a  con- 
dition that  defendant  shall  '^rform 
the  final  Jndcment  of  the  Court  In 
said  case."  Loyd  v.  UcTaer.  SI  Oa. 
37. 

[c]  OoHdltlon.  nqvlxiair  obeUaBM 
to  oaantkorlseA  mlerir-TheM  oan  be 
no  default  aa  to  a  ball  bond  the  con- 
dition of  which  Is  that  the  principal 
shall  be  obedient  to  an  order  of  court, 
which  the  court  has  no  authority  to 
make.  Bristol  v.  CralT,  79  App.  Dlv, 
426.  SO  NYS  29  [aff  179  N.  T.  661 
mem,  71  NE  1129  mem]. 

97.  Shuttleworth  v.  Levi,  IS  Bush 
(Ky.)  196.  See  also  Billings  v. 
Avery,  7  Conn.  236;  Lexington,  etc., 
R.  Co.  V.  Barbee,  1  Mete.   (Ky.)  384. 

[a]    "The  obiaet  of  the  atatnte 

f rohlbittng  sherffts  and  other  officers 
rom  taking  securities  not  authorized 
by  law,  ana  of  the  statutes  prescrib- 
ing the  form  qf  undertakings  In  par- 
ticular cases,  was  to  make  the  duty 
of  the  officer,  and  the  rights  of  par- 
ties, certain  and  plain,  and  to  pre- 
vent oppression,  or  abuse  of  author- 
ity, by  disabling  public  officers  from 
Imposing  terms,  or  making  contracts 
as  a  condition  of  official  action,  ex- 
cept such  as  were  sanctioned  either 
by  the  statute  or  the  common  law." 
Cook  V.  Preudenthal,  80  N.  T.  202, 
208:  Barnard  v.  Vlele.  21  Wend.  <N. 
Y.)  88  (holding  that  a  ball  bond  must 
be  conditioned  that  defendant  will 
appear  by  putting  In  special  bail 
within  twenty  days  after  the  return 
day  ^etc,  in  the  terms  prescribed  by 
the  Revised  Statutes,  or  it  will  be 
void.  A  bond  In  the  form  used  un- 
der the  old  statute  is  a  nullity). 

•e.  Bluings  V.  Avery,  7  Conn.  236, 
2S»  (where  the  court  said:  "It  is 
no  unreasonable  principle,  but  one 
often  recognised,  that  if  persona  will 
mix  on  a  contract  good  and  evil  to- 
gether, or  right  and  wrong,  courta 
win  not  make  a  separation,  but  will 
consider  the  whole  as  Incurably 
tainted"). 
W.  Billings  V.  Avery,  7  Corm.  286. 
1.  n.  t3  Xen.  Tl  o  8,  which  re- 
quired the  sheriff  to  release  persons 
upon  their  giving  sufficient  sureties 
to  appear  at  the  day  and  place 
mentioned  In  the  writ,  bill,  or  war- 
rant, 

8.  Holmes  v.  Chadbourne,  4  Me. 
10;  Saunders  v.  Hughes,  18  S.  C.  L. 
504;  Blandlnff  v.  Rogers,  4  S.  C.  L. 
394,  4  AmD  595;  Payne  v.  Britton.  6 
Rand.  (27  Va.)  101;  Gardiner  v.  Dud- 
gate.  2  Show.  61,  89  Reprint  78*.  But 
see  Bvsna  v.  Hoaeleyv  2.  DqwU  P..  C 


364  (holding  that  a  bond  conditioned 
for  appearance  eight  daya  after  Its 
date  fs  good). 

8.  Payne  v.  Brttton,  6  Band.  <2? 
Va.)  101. 

[a]  At  retarn  term  and  fzem  ten 
to  term. — (1)  A  condition  for  appear- 
ance at  the  return  term  and  for  at- 
tendance from  term  to  term  until 
discharged  has  been  held  to  be  suf- 
ficient. Embree  v,  Norrla,  2  Ala. 
271;  Simpson  v.  Robert,  35  Qa.  180; 
Loyd  V.  McTeer,  33  Oa.  37;  Jackson 
V.  Hunter,  6  T.  R.  71,  101  Reprint 
442;  Rogers  v.  Reeves,  1  T.  R.  418, 

99  Reprint  1171.  (2)  But  where  one 
arrested  in  a  civil  action  gave  a 
bond  conditioned  to  appear  on  the 
first  day  of  the  term,  while  the  stat- 
ute required  a  bond  to  appear  and 
abide  the  judgmenL  defendant  was 
not  bound  by  the  bond,  and  might 
appear  by  attorney  on  the  second 
day  of  the  term.  Uagruder  v.  Welsl, 
2  N.  H.  21.  (3)  An4,  although  the 
bond  of  a  person  arrested  upon  a 
ca.  aa.  within  twenty  days  of  the 
terra  of  a  court  ought  to  be  condi- 
tioned for  hia  appearance  at  the  next 
succeeding  term,  yet  the  debtor  may 
waive  this  privilege,  and  give  a  bond 
for  his  appearance  at  the  first  term: 
and  this  bond  will  be  valid.  Hardl- 
son  V.  Benjamin,  81  N.  C.  331. 

[b]  At  court  ox  for  prlaoa  limits. 
—In  an  early  decision  where  a  debtor 
had  been  arrested  on  mesne  process, 
it  was  held  that  the  condition  might 
be  either  for  appearance  at  court  or 
for  the  prison  limits.  Holmes  v. 
Chadbourne,  4  Me.  10. 

t  c  ]  Substantially  deslguatiar  eourt 
and  place. — If  the  law  requires  that 
the  bond  shall  substantlalty  set  forth 
the  court  and  the  place  of  defendant's 
appearance.  It  Is  sufllclent  If  the 
bond  provides  that  defendant  shall 
appear  before  the  Judges  and  assist- 
ant Justices  of  a  certain  court  to  be 
held  at  the  courthouse  in  a  certain 
place.  Stevens  v.  dancer,  1  Johns. 
<N.  Y.)  521. 

[d]  OoBflicttaMT  statatea^Where 
the  process  is,  under  the  statute, 
returnable  to  the  court  from  which 
the  writ  Issued  and  which  Is  in  an- 
other county  than  that  In  which  de- 
fendant resides;  and  by  one  atattite 
It  Is  provided  that  defendant  must 
appear  at  the  court  to  which  the 
process  Is  returnable,  while  another 
statute  requires  that  the  bond  for  de- 
fendant's release  shall  be  conditioned 
for  appearance  at  the  county  of  his 
residence,  the  condition  of  the  bond 
must  be  for  appearance  in  the  county 
from  which  the  writ  Issues.  Mallory 
v.  Powell.  1  Yerg.  (Tenn.)  411. 

4.  Allen  v.  White,  Minor  (Ala.) 
289. 

[a]  Voaawpearanoe  at  adjonra- 
msat. — If  a  nond  should  be  and  Is 
conditioned  for  an  appearance  only 
and  defendant  appears  as  required 
thereby,  his  sureties  will  not  be  lia- 
ble for  his  failure  to  appear  at  an 
adjournment  of  the  hearing.  Mc- 
Clelland v.  Smith.  12  Pa.  303. 

5.  Samuel  v.  Evans,  2,  I:.  R.  B<9. 

100  Reprint  106., 
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Frocwdincs— (1)  In  General.  The  validity  of  the 
bond  may  in  some  cases  be  affected  by  irregularities 
in  the  antecedent  ftroceediags  *  Thus  a  bail  bond 
or  recognizance  is  invalid  where  the  court  has  no 
jurisdiction  of  the  subject  matter  of  the  suit  in 
which  it  is  given/  unless  there  has  been  a  waiver  of 
the  same.'  But,  although  the  order  admitting  to 
bail  may  be  erroneous,  the  bail  may  nevertheless  be 
valid." 

is  40]  (2)  Illegal  Arrest  in  Oeneral.  Where  a 
defendant  is  illegally  arrested  and  gives  a  bail  bond 
or  recognizance  to  secure  his  discharge  from  such 
illeg^  arrest,  the  bond  will,  on  the  ground  that 
it  was  executed  under  duress  of  illegal  imprison- 
ment, ordinarily  be  held  void  as  to  the  principal 
and  the  sureties  who  signed  without  knowledge  of 
the  duress.^**  Thus  where  the  process  on  which  de- 
fendant in  a  civil  action  has  been  (urested  is  defec> 
tive,  a  bail  bond  executed  by  defendant  to  secure 
his  release  from  the  arrest  creates  no  obliga- 
tion.»» 

Order  for  arrest  Where  the  arrest  of  a  defend- 
ant and  holding  him  to  bail  is  directed  by  statute 
to  be  made  upon  an  order  of  the  court  authorizing 
the  sheriff  to  do  so,  if  a  defendant,  arrested  with- 


out such  authority  having  properly  been  given,  gives 
bail  to  obtain  his  dischai^,'  the  bond  so  given  is 
void  as  to  sureties  who  have  no  knowledge  of  the 
illegality  of  the  detention.'' 

Affidavit  to  hold  to  baiL  Where  an  affidavit  by 
plaintiff  setting  forth  the  facts  which  authorized  de- 
fendant's arrest  is  a  prerequisite  to  the  arrest  of  a 
defendant  and  holding  liim  to  bail,'^  a  bond  given 
to  procure  a  discharge  from  an  arrest  which  is 
based  ujwn  an  insufficient  affidavit,  being  obtained 
by  duress,  is  not  binding.'* 

41]  (3)  Waiver  of  Imffularitiei.  In  some 
jurisdictions  it  has  been  held  that,  althoi^  tJiete 
may  be  irregularities  in  the  process  upon  which 
defendant  is  arrested,  giving  bail  is  equivalent  to 
an  appearance  in  court  and  submission  to  the  jam- 
diction,  to  the  extent  that  it  may  constitute  a  waiver 
of  irregularities  in  the  court.'"  Thus  the  view  fau 
been  taken  that  the  affidavit  to  hold  to  bail  is  to 
be  considered  as  part  of  the  process  to  bring  de- 
fendant into  court,  and  that  an  irr^^arity  therein 
may  be  waived  by  defendant,'*  and  it  baa  been  bdd 
that  "hy  perfecting  bail  to  the  action  defendant 
waives  all  objections  to  the  sufficiency  o£  the  affi- 
davit on  which  he  was  held  to  bail.^' 


6.  Needham  v.  Briatowe,  4  M.  & 
O.  202.  43  BCL.  141,  134  Reprint  107 
(holding  that  the  court  may  order  the 
ball  bond  canceled  for  sood  caune 
shown.  In  the  antecedent  proceed- 
ings). 

[a]  yii*  court  msT-  orOer  tte  boad 

oaaoeled  (1)  for  a  variance  between 
the  capias  and  a  paper  served  as  a 
copy  of  the  writ  (Copley  v.  Medelros, 
7  M.  A  G.  42S,  49  ECL  42S.  13S  Re- 

frlnt  178);  (8)  bat  not  because  de- 
endant  has  rendered  himself  to  Jail 
according  to  its  condition  (Rldler  v. 
ChappeloW,  1  Dowl.  P.  C.  N.  S.  637). 

[b]  Bou  to  ahow  omue  wbr  a  ball 
bOBd  ikonld  not  b«  caaoeled  should 
be  served  on  the  aheritt  as  well  as  on 
plaintiff,  and  the  motion  will  be  de- 
nied if  the  sheriff  Is  not  notified. 
Cook  V.  Lynch.  S  Saund.  &  C.  291. 

7.  Pike  V.  Neal,  73  Me.  513  (hold- 
ing that  no  recovery  can  be  had  on 
a  recognizance  taken  In  a  suit  or 
proceeding  where  the  court  to  which 
it  Is  returnable  has  no  Jurisdiction 
of  the  subject  matter);  Broadhead  v. 
McConnell,  3  Barb.  (N.  T.)  175. 

8.  Hall  V.  Young,  3  Pick.  (Mass.) 
80,  15  AmD  180.    See  also  Infra  3  41. 

9.  Matson  v.  Swanson,  131  111, 
25B,  23  NB  B»B  (in  this  case,  after 
the  issuance  of  the  writ  of  habeas 
corpus,  the  court  Issued  an  order  ad- 
mitting to  bail  before  the  return  of 
the  writ). 

10.  Patterson  v.  Gibson,  81  Oa. 
802,  10^ SE  9,  12  AmSR  356;  Dumont 
V.  Wright,  «  Biackf.  (Ind.)  540 
(holding  that,  where  a  capias  ad  re- 
spondendum requiring  bail  Is  aerved 
on  the  day  of  a  general  state  election, 
on  which  day  defendant  is,  by  stat- 
ute, privileged  from  arrest,  defendant 
ought  to  be  discharged  from  the  cus- 
tody of  his  ball,  and  the  ball  from 
his  recognizance):  Mann  v.  Cook.  19S 
Mass.  440,  81  NB  286;  aillespla  v. 
HewlingB,  2  Pa.  492. 

[a1  Tbiu  (1)  an  arrest  not  au- 
thorized by  statute  fUsher  v.  Pease, 
116  Mass.  440,  17  AmR  1«9),  (2)  or 
without  proper  authority  (Thomas  v. 
Mann,  4  Dana  (Ky.)  452;  Covey  v. 
Noggle.  13  Barb.  (N.  Y.)  330).  has 
been  held  to  be  such  an  irregularity 
as  will  Invalidate  the  bond. 

[b]  But  althoivb  the  eaplM  was 
tMted  out  of  term,  the  bond  may  not 
be  affected  thereby.  Parke  v.  Heath. 
16  Wend.  (N.  Y.)  301. 

[c]  Wliat  oonatitntea  knowledge 
of  dnrMW. — In  PatterBon  v.  QlbHon,  81 
Oa.  802,  807,  10  SB  9,  12  AmSR  356, 
the  court  Bald:  "Therefore  the  con- 
clusion we  reach  is.  that  If  the  bond 


sued  on  was  executed  under  duress 
of  the  principal,  it  Is  void  as  to  the 
surety  also  If  the  surety  acted  with- 
out knowledge  of  the  duress;  and 
knowledge  of  the  fact  of  Imprison- 
ment does  not  necessarily  involve 
knowledge  of  Its  want  of  legality. 
Although  the  surety  may  have  known 
that  his  principal  was  In  prison,  this 
would  not  cany  with  It  knowledge  of 
duress;  for  the  legal  presumption 
would  be  that  the  Imnriflonment  was 
authorised  and  legal.  And  if  the 
officer  having  him  In  custody  de- 
manded a  bond  with  security  as  a 
condition  precedent  to  his  discharge, 
the  surety  would  have  a  right  to  pre- 
f<ume  that  the  officer  was  not  exceed- 
ing his  authority.  If  the  principal 
was  illegally  imprisoned,  or  impris- 
oned without  authority  and  held  to 
procure  a  bond  with  security,  or  if 
legally  imprisoned  and  held  until  he 
phould  give  a  bond  which  the  officer 
had  no  authority  to  require,  and  if 
the  element  of  illegality  was  un- 
known to  the  surety,  then  he  would 
be  discharged." 

Cdl  ATTMt  on  Judgment  debt 
wber*  writ  of  oa.  is  abolished. — 
Where  plaintiff  in  an  action  based 
upon  the  record  of  a  former  Judg- 
ment recovered  In  another  state  ob- 
tained Judgment  against  defendant, 
and  making  an  affidavit  that  the 
debtor  was  about  to  depart  perma- 
nently from  the  state,  etc..  obtained 
an  order  of  arrest,  but  there  was  a 
statute  which  had  the  effect  of  abol- 
inhing  the  writ  Of  capias  ad  satis- 
faciendum, the  writ  was  issued  Im- 
providently,  and  the  surety  who 
signed  the  bond  given  by  defendant 
to  secure  his  discharge  from  such 
arrest  was  not  liable  thereon.  Thorn- 
hlll  V.  Christmas.  10  Rob.  (La.)  543. 

fe]  Arrsat  of  fomals,  notwlth- 
■taaOlnr  atatntory  easaavtloa^The 
bail  of  a  woman,  who  is  exempt  from 
arrest  in  a  civil  case,  is  not  liable. 
Thomas  v.  Stewart,  2  Penr.  A  W. 
(Pa.)  47B. 

11.  Brown  v.  Way,  S3  Oa.  190 
(holding  that  the  signature  of  the 
clerk  of  any  court  whence  bail  proc- 
ess pendente  lite  may  Issue  is  neces- 
sary to  the  validity  of  such  process, 
and  If  not  appended  before  the  proc- 
ess Is  issued  an  order  to  discharge 
the  bail  for  that  cause  should,  on 
motion,  be  allowed). 

12.  Pntterson  v.  Gibson.  81  Ga. 
802.  10  SE  9,  12  AmSR  356;  Pauer  v. 
Simon.  6  Bush  (Ky.)  514. 

[a]  iBdonlw  orftw  to  hold  to 
bMl,  on  writ.— In  Carter  v.  Drake.  10 


Wend.  (N.  Y.)  618.  It  was  said  that 
while  It  was  usual  and  proper  to 
Indorse  the  order  to  hold  to  ball  on 
the  capias,  such  Indorsing  was  held 
to  be  not  Indispensable.  It  may  be 
on  a  separate  paper,  and  provided 
the  authority  exists  and  Is  in  tb« 
possession  or  the  officer  or  under  his 
control,  defendant  is  properly  held 
to  l>ail,  whether  It  Is  Indorsed  on  tbc 
writ  or  not. 
18.    See  supra  I  20. 

14.  Sargent  v.  Roberts,  B2  Me.  W: 
Atwood  V.  Wheeler,  149  Ifasa.  96,  21 
NB  232. 

[a]    Talsltr  aaOftvlfc^Whers 

defendant  had  been  arrested  upm 
the  creditor's  making  affidavit  that 
his  debtor  was  about  to  depart  aed 
reside  l>eyond  the  limits  of  the  sista 
and  gave  a  ball  bond  to  secure  bia 
discharge  from  such  arrest,  and  the 
conditions  have  been  broken,  and  w 
fault  is  imputable  to  the  creditor.  It 
cannot  be  avoided  by  showing  tl>at 
the  debtor  was  not  In  fact  aboal  is 
depart  and  reside  beyond  the  limits 
of  the  state.  Marston  v.  Savage^  31 
Me.  128. 

15.  .State  V.  Wenzel.  77  Ind.  41! 
(holding  that  the  voluntary  appeai- 
ance  and  entering  into  a  recognisann 
by  one  arrested  under  a  void  procesa 
will  operate  as  a  waiver  of  defects 
In  the  process  and  that  the  recm- 
nizance  will  be  valid);  Jacobs  V. 
Stevens,  57  N.  H.  810. 

[a]  Befeot  In  oaplas. — ^Where  the 
capias  ad  reBpondenaum  was  return- 
able on  Sunday,  but  defendant,  al- 
though not  knowing  this  fact,  put  in 
Bpaelal  ball,  he  was  not  entitled  to 
have  the  capias  and  subsequent 
ceedliigs  set  aside.  Wright  v.  Jef- 
frey, 5  Cow.  (N.  Y.)  15. 

le.  D'Argent  v.  Vlvant,  1 
.130,  834,  102  Reprint  128  (where  Lord 
Kenyon,  C.  J.,  said:  "The  affldavit  to 
hold  to  ball  Is  to  be  considered  as 
part  of  the  process  to  bring  the  de- 
fendant into  Court;  an  Irregularis 
in  It  must  be  taken  advantage  of 
the  first  Instance,  and  may  be  done 
before  bail  put  in  or  appearance  en- 
tered: that  such  irregularity  may  be 
waived  by  a  defendant;  and  Is  cos- 
sidered  as  having  been  waived  whes 
a  defendant  has  voluntarily  done  » 
act  submitting  to  such  process  in- 
stead of  taking  steps  to  avail  bIei- 
self  of  such  Irregularity,  which  ongbt 
always  to  be  done  In  the  first  le- 
Btance'"). 

IT.  uewls  V.  Brackenridcc  1 
Biackf.  (Ind.)  112;  Chapman  v.  Snow. 
1  B.  A  P.  1S2,  12<  Reprint  819;  ITAr- 


For  Utw  oaasa,  Oavalopmsat*  and  Ohaagaa  In  the  law  see  cumulative  Annotations,  same  tltle,^afe  and  note  nvmbsr. 
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[$42]  c  Onrinc  Defects  in  Bond.  A  bail  bond 
"^y^  ''^y  permissioD  of  the  oonrt,  be  changed  or 
amended  in  some  cases  if  no  rights  are  thereby 
prejudiced/^  and  it  has  been  held  that  onder  cer- 
tain circumstances  a  new  bond  may  be  taken  in  the 
proper  form  where  the  former  one  was  defective.'" 

[$43]  2.  Execution — a.  In  CtoneraL  In  the  ab- 
sence of  statutory  provisions  relating  thereto  the 
formal  requisites  of  contracts  generally  control  the 
execution  of  bonds  or  undertakings  for  bail;^"  but 
where  the  statute  prescribes  the  form  of  the  in- 
strument or  describes  the  manner  of  its  execution, 
the  bond  or  undertaking  should  at  least  substantially 
comply  with  the  statute.^'  Thus  the  bond  should 
be  executed  in  the  presence  of  the  person  or  officer 
anthorized  by  statute  to  take  it." 

Selivery.  It  baa  been  held  that  to  give  it  validity 
the  bail  bond  must  be  delivered  by  the  party  him- 
self or  by  his  attorney  duly  authorited.*' 

[%  44]  b.  Signing.  A  person  whose  name  ap- 
pears in  the  body  of  a  bail  bond  will  not  be  liable 
thereon  unless  he  signs  it;'*  and  it  has  been  held 
that  a  bail  bond  is  void  if  it  is  not  signed  by  the 
prineipal  as  well  as  by  the  mietiee.'" 


[  $  45]  c.  Sealing.  Under  some  statutes  the  bail 
bond  must  be  under  seal."  But  under  other  stat- 
utes a  seal  is  not  required  and  its  omission  will  not 
invalidate  the  bond.'^ 

[$46]  d.  Acknowledgment.  To  give  a  bail  bond 
validity  it  is  necessary  that  it  be  acknowledged 
before  a  person  appointed  by  statute  for  that  pur- 
pose.*® 

[$  47]  e.  Indorsement  on  Writ.  In  some  juris- 
dictions bail  is  not  put  in  by  bond,  but  by  means 
of  an  indorsement  by  the  sureties  upon  the  back  o£ 
the  writ,^^  and  it  has  been  held  necessary  that  the 
name  of  the  one  becoming  bail  be  indorsed  on  the 
writ.'" 

[4  48]  3.  Qnaliflcation  and  Justification  of  Snre- 
tlee — a.  In  GeneraL  The  rules  of  the  common  law 
as  to  the  qualifications  of  bail  are  still  enforced, 
except  where  expressly  abrogated  by  statute."'  The 
consent  of  the  principal  is  necessary  before  another 
can  becoine  bail  for  him.*'  A  person  becomes  a 
surety  and  is  entitled  to  the  riglits  and  remedies 
and  is  subject  to  the  liabilities  of  sureties,  as  in 
other  eases,  where  he  signs  a  bail  bond  to  se- 
enre  the  disehaige  of  a  defendant  from  ei^ 


Kent  V.  Vlvant.  1  Baat  836.  102  Re- 
print 128:  Jones  v.  Price,  1  Bast  81, 
102  Reprint  ii;  Norton  v.  Danvers, 
7  T.  R.  a76,  101  Reprint  1028.  Te 
same  effect  Stewart  v.  Hill,  1  Mich. 
265.  But  see  Brown  v.  Kelley,  20 
Mioh.  27  (where  it  was  held  that 
griving  special  bail  on  arrest  by  virtue 
of  a  warrant  Issued  by  a  Justice  of 
the  peace  does  not  operate  as  a 
waiver  of  the  right  to  object  to  the 
aJfldsvit  upon  which  the  warrant  was 
founded). 

18.  Walker  v.  Kennlson.  84  N.  H. 
2B7.  See  also  Bennett  v.  Brickey,  4 
Ark.  460. 

[a]  ntui  (1)  an  amendment  may 
properly  be  made  for  the  purpose  of 
setting  out  tha  contract  more  accu- 
rately (Wright  T.  Blunt,  74  Ue.  »2>. 
<2)  or  for  the  purpose  of  curing  a 
mistake  or  omission  as  to  the  names 
vt  the  parties  (Welch  v.  Vanbebber, 
4  Teates  (Pa.)  651 ;  Fletcher  T. 
Weathwrby,  14  8.  C.  U  66>.  (Z>  But 
It  has  been  held  that  a  bollplece  can.- 
not  be  amended  for  the  purpose  of 
curing  a  defect  which  waa  not  dis- 
covered until  after  suit  was  brought 
asalnat  the  ball.  Uorrell  v.  PIzley, 
12  Johns.  (N.  Y.J  266  (where  an 
amendment  atrlking  out  the  words 
"trespass  on  the  case"  and  Inserting 
tbe  word  "debt"  was  not  allowed  un- 
der such  circumstances). 

[b]  On  motion  a  alstaka  In  the 
eopr  (1)  of  the  bond  may  be  cor- 
rected by  amending  the  copy  so  as 
to  correspond  with  the  original  bond. 
State  Dowd.  48  N.  H.  454  (where 
tbe  copy  sent  to  the  supreme  court 
t>y  the  magistrate  before  whom  It 
was  taken  contained  the  words  "court 
of  common  pleas"  whereas  in  the 
original  bond  the  words  "Supreme 
Judicial  Court"  appeared).  (2)  And 
where  by  mistake  the  obligation  of 
tbe  surety  is  not  properly  entered, 
the  remedy  should  be  by  motion  to 
correct  tbe  entry,  and  not  by  motion 
to  Quash  a  scire  facias  which  con- 
form* to  the  record.  Boyle  v.  Robin- 
son, 7  Harr.  ft  J.  (Md.)  200. 

U,  HOBle  V.  Gray.  73  Pa.  502 
<holdlng  that  the  clerk  of  the  su- 
X>renia  court  has  been  permitted  to 
■tjtke  a  new  bond  for  the  purpose  of 
curing  a  defective  bond  In  error 
^Alcen  In  the  court  below). 


any.   ^e  generally  Bon^   [6  Cyc 
;  under- 

ft77i: 

ai.   See  supra  f  27. 


7321;  Contracts  [»  Cs<s  297] 
^Aklngs  (39  Cya  <77]. 


 Covington   v.   Com..   3  Bush 

<Ky.)  478;  Jones  v.  Bunn,  2  Meto. 
<  Ky.}  490;  Burgess  v.  Burgea^  6 
XCyl.  161,  164  (holding  that  a  haU 


bond  In  a  civil  action  must  be  given 
"in  the  presence  of  the  sheriff,  or  of 
the  Jailer,  if  the  defendant  has  been 
committed  to  jail."  and  the  officer 
has  no  authority  to  accept  a  bond 
signed  out  of  his  presence  and  hand- 
ed to  him  by  a  third  party). 

23.  Harrison  T.  Tlemans,  4  Rand. 
(25  Va.)  177. 

34.  Ooode  V.  Gait,  Qdlm.  (21  Va.) 
162. 

[a]  A  bond  pnrportlng  in  it*  body 

to  be  executed  by  J.  S.  ^om  principal, 
and  —  —  as  sureties,"  and  signed 
by  the  principal  and  A,  Is  good 
against  A  as  surety  if  duly  executed 
by  the  principal,  and  if  it  does  not 
appear  that  A,  at  the  time  of  execut- 
ing it,  understood  that  it  was  to  be 
executed  by  any  other  person  as 
surety.  Danker  v.  Atwood,  119  Mass. 
146. 

[b]  In  Xndiau  th»  statute  did  not 
formerly  requtre  paitiea  enterlBg 
Into  a  recognisance  to  aubsoFUM 
their  names  theretOb  Doe  v.  Harter* 
2  Ind.  25S. 

[c]  A  hond  Urn  aa  latfaat  arrested 
in  an  action  for  tort  should  be  exe- 
cuted by  the  aid  of  a  next  friend. 
Vincent  v.  Warner,  16  Phila.  (Pa.) 
87.  See  also  generally  Infants  [22 
Cyc  861]. 

2B.  Bean  v.  Parker,  17  Mass.  591. 
Compare  Smith  v.  Villars,  7  Mod. 
38.  87  Reprint  1079. 

[a]  But  in  Vew  Tork  It  was  early 
decided  that  a  statute  providing  that 
all  recognisances,  to  be  valid,  should 
be  signed  by  the  party  intended  to 
be  bound  by,  them  did  not  require 
that  the  principal  and  surety  should 
unite  in  the  same  recognisance.  Peo. 
v.  Huggins,  10  Wend.  464. 

as.  Peyton  v.  Moseley,  3  T.  B. 
Mon.  (Ky.)  77;  Smalley  v.  Vanorden, 
5  N.  J.  U  951;  Walker  v.  Lewis.  S 
N.  C.  16. 

[a]  Detention  of  neraon  riving 
wuealed  bond, — It  has  neen  held  that 
if  a  sheriff  takes  a  bond  which  has 
no  seals  annexed  to  the  names  of  the 
sureties  he  will  not  be  Justified  in 
detaining  defendant  thereafter.  Bunch 
V.  Dellesseline,  16  S.  C.  U  226. 

87.  Scott  V.  Brokaw.  5  Blackf. 
(Ind.)  457  (holding  that  the  recog- 
nizance of  a  bail,  which  is  required 
by  the  Practice  Act  (Rev.  St.  [1838] 
p  446)  to  be  indorsed  on  a  capias  ad 
respondendum,  need  not  be  under 
seal);  Labarre  v.  Durnford,  10  Mart. 
(Laj  180;  Kelly  v.  McCormlck.  28 
N.  T.  318;  Wlllett  v.  L«ssalle,  24  N. 
T.  Super.  618.  See  generally  Seals 
[86  Cyc  1166], 

88.  Jonea  v.  Bunn,  2  Mete.  (Ky.) 


490:  Clink  v.  Muskegon  Clr.  Judge. 
58  Mich.  242,  25  NW  175.  See  gen- 
erally  Acknowledgments  1  C.  J.  789. 

[a]  A  reoegnlaanoe  acftnowladged 
before  a  notary  who  has  no  power 
to  take  an  acknowledgment  of  special 
ball  Is  void.  Clink  v.  Russell,  58 
Mich.  242,  25  NW  175. 

ae.  Tuttle  v.  Wilson,  24  III.  553 
(holding  that  under  the  early  Illinois 
statute,  act  of  Jan.  6,  1821,  special 
bail  was  taken  by  this  indorsement 
on  the  writ:  -"I  do  hereby  acknowl- 
edge myself  to  be  special  ball  for 
the  within  named  defendant  in  this 
action;  witness  my  hand  and  seal," 
etc.);  Merlam  v.  Armstrong,  22  Vt. 
26  (where  it  was  said  that  bail  is 
not,  by  the  Vermont  law,  by  way  of 
bail  bond,  taken  to  the  sheriff  and 
by  him  assigned  to  the  creditor,  but 
la  taken  by  means  of  an  indorsement 
upon  the  back  of  the  writ  directed 
to  the  creditor).  But  the  indorse- 
ment '%  Ashbll  Hurlburt,  aeknowl- 
edge  myself  special  ball  for  the  ap- 
pearance of  the  within  named  Henry 
B.  Robarta,"  signed  A  H  was  held 
not  to  have  the  force  and  effect  of  a 
recognisance.  Vlpoud  v.  Hurlburt,  22 
111.  226. 

[a]    TKvw  BampAlie.— By  the  New 

Hampshire  statutes  persons  become 
ball  by  indorsing  their  names  or 
signatures  as  bail  on  the  back  of  the 
writ.  Pub.  St.  (1891)  c  221  (  14. 
See  also  Jacobs  v.  Stevens,  57  N. 
H.  610;  Pierce  v.  Read,  2  N,  H. 
369. 

aOk  Henderson  v.  Morrison,  Ky. 
Dec  181  (holding  that  Judgment  can- 
not be  taken  against  appearance  ball 
unless  the  sheriff  shall  indorse  the 
name  of  the  ball  upon  the  writ); 
Dresser  v.  Fllield,  12  R.  I.  £4  (hold- 
ing that,  where  the  statute  requires 
one  who  becomes  ball  to  Indorse  "hie 
Christian  and  surname  on  the  back  of 
the  writ,"  an  indorsement  by  the  bail 
of  his  surname  and  initials  only  Is 
not  a  compliance  therewith,  and  will 
not  bind  him  as  bail,  although  this 
may  be  his  usual  form  of  signature). 
See  also  Com.  v.  Davis,  9  B.  Mon. 
(Ky.)  128. 

31.  Miles  V.  Clarke,  15  N.  T,  Super, 
709  faff  17  N.  T.  Super.  632]. 

[a]  Vhe  earlier  Vew  Tork  code  did 
not  abxonte  the  oonunon-law  dto- 

Si'Mfint**TT  of  persons  propoaed  for 
lU    Wheeler  v.  Wilcox,  7  AbbPr 
73. 

88.  Peo.  V.  Davidson.  67  HowPr 
(N.  Y.)  416  (the  reason  assigned  be- 
ing that  the  giving  of  ball  consti- 
tutes a  contract  between  the  princi- 
pal and  his  sureties). 
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arrest  and  the  payment  of  final  jndg^meDt  against 

[%  49]  b.  0<ni^^et«kC7 — (1)  In  0«iieraL  It  has 
been  held  that  the  sureties  should  be  resx>ectable 
persons,  competent  to  contract,  and  financially  re- 
sponsible for  the  amount  for  which  they  become 
liable,'-*  and  they  should  have  sufficient  property 
within  the  jurisdiction  of  the  court."  It  has  also 
been  held  that  one  who  has  received  transfers  of 
property  without  consideration  from  defendant's 
friends  to  enable  him  to  qualify  ia  competent  to  be- 
come surety,"  as  is  also  one  who  haa  received  pe- 
cuniary consideration  under  an  agreement  to  go 
bail;"'  or  a  surety  company;'^  or  one  who  has  been 
convicted  of  crime  many  years  before;"  or  parties 
who,  although  originally  incompetent,  are  estopped 
to  deny  their  competency;*"  but  not  the  wife  of 
the  principal,  where  her  separate  estate  ia  not 
charged  and  ahe  has  received  no  consideration;*^ 
nor  a  material  witness;*'  nor  an  attorney  and  hia 
clerk.*"  So  also  a  cosurety  with  a  wife  who  is  not 
liable  may  be  bonnd  where  he  haa  knowledge  of 


the  facts.**  After  appearance  bail  have  pleaded, 
defendant  may,  at  a  subsequent  term,  appear  ud 
give  the  same  persons  as  special  bail.*" 

NrareBideuce  of  a  surety  has  been  held  to  dis- 
qualify him;**  but  on  the  other  hand  it  has  beeo 
held  that  the  nonresidence  of  the  surety  may  be  dis- 
regarded if  he  has  snfBeicnt  property  within  the 
jurisdiction.*' 

Ignonnce  is  no  disqualification  in  one  otherwise 
well  qualified.*' 

Defendant's  joint  debtor.  It  has  been  held  that 
a  person  who  is  liable  on  the  same  paper  upon 
which  the  action  was  brought  may  become  bail  for 
defendant.** 

Femnu  not  liable  to  the  ordlniuy  process  of  tiu 

law  have  been  held  not  competent  to  become  bail." 

Person  prerionsly  rejected.  Ordinuily  bail  ooee 
rejected  cannot  afterward  be  accepted,  whe^er  in 
the  same  or  in  an  inferior  conrt."^ 

[f  50]  (8)  Honsekeepers,  Eons^oldeiB,  or  Free- 
luddars.  It  is  generally  required  that  the  bi^ 
mnst   be  housekeepers,   houBeholders/*   or  fne- 


83.  Culllford  T.  Walser,  158  N.  T. 
<5,  62  NB  648,  70  AmSR  4S7  [rev 
i  App.  Dlv.  266,  38  NTS  199  (aft  IS 
HIM).  493.  SE  NTS  476,  and  reh  den 
158  N.  T.  706  mem,  hi  NB  1124 
mem)]. 

[a]  A  ball  bond  may  be  dlrwted 
to  atand  m  Movrttj  where  trial  has 
been  lost.  Rex  v.  London,  1  Chit. 
868,  18  BCL  200. 

84.  Levy's  Ball,  1  Chit.  286,  18 
BCL  167;  Hughes  v.  StlrllQK,  11  Price 
168.  147  Reprint  433. 

[a]  Oood  or«dlt>— Ball  for  a  per- 
son arrested  In  a  civil  suit  must  not 
onljr  have  property  to  a  sufftcient 
amount,  but  must  be  of  gwxl  credit 
for  that  sum.  Brown  v.  Allen, 
(Hass.)  3  Dane  Abr.  90. 

35.  Boddy  V.  Leyland,  4  Burr. 
2628,  08  Reprint  827;  Anonymous,  2 
Chit.  82.  18  ECL  616;  Levy's  Bail,  1 
Chit.  286,  18  ECL  167  (person  seek- 
ing to  Justify  In  respect  to  property 
abroad  held  not  competent);  wlght- 
wlck  V.  Pickering,  Forr.  138,  146  Ite- 
prlnt  1138;  Anonymous,  Lofft  84,  98 
Reprint  618.  But  aee  Smith  v. 
Scandrett,  W.  Bl.  444,  9S  Reprint 
266. 

[a]  But  where  part  of  tb*  prop- 
•rtr  WM  ont  of  tb*  Jwtodlotlon  (1) 

it  nas  been  held  that  the  ball  was 

r»d.  Beardmore  v.  Phillips,  4  M.  & 
ITS.  105  Reprint  798.  (ty  And  In 
Oraham  v.  Anderson.  4  H.  ft  S.  871, 
105  Reprint  871,  one  of  the  ball,  a 
natural  bom  subject  of  England,  was 
iwrmltted  to  Justify,  partly  In  re- 
spect of  a  landed  estate  In  Surinam, 
and  partly  in  respect  of  property  in 
Bngland. 

[b]  Otniersblp  of  aliarw  of  atook 

In  a  corporation  in  actual  existence 
and  doing  business  is  property  on 
which  ball  may  Justify.  Plerpofnt  v. 
Brewer,  3  D.  ft  L.  487. 

[c]  Vuder  a  lonlsiana  statnto  re- 
quiring that  the  surety  must  have 
property  susceptible  of  being  legally 
reached  by  the  sherlfT,  It  has  neen 
held  that  one  who  carries  all  his  prop- 
erty In  his  pocket  Is  not  acceptable 
as  a  surety.;  the  surety  must  have 
tangible  property  susceptible  of  seiz- 
ure.   State  V.  RIghtor,  86  La.  Ann.  711. 

td]  rorelner  wltb  property 
abroad.— A  foreigner  of  credit,  hav- 
ing but  few  effects  In  England,  has 
been  admitted  as  ball  for  an  alien 
defendant.  Christie  v.  Fitleul,  W.  BI. 
1323,  9«  Reprint  776. 

80.  Peo.  v.  IngersoU,  14  AbbPrNS 
(N.  T.)  28. 

87.  Fitch  v.  Vanderveer,  6  NT 
WklyDlR  243. 

laj  dnir«tT  and  fldaU^  ooawwlM 
receive  consideration  for  this  purpose 
to  become  ball.  Bick  v.  Reese,  62 
Hun  126.  6  NTS  121. 


38.  Nichols  V.  MacLean.  98  N.  T. 
4B8,  7  NTCIvProc  132,  1  HowPrNS 
370  (construing  L.  [1881]  c  486); 
Travis  v.  Travis.  48  Hun  343,  1  NYS 
857,  14  NYClvProc  307  [rev  on  other 
grounds  122  N.  Y.  449.  26  NB  9S0. 
construing  U  (ISSS)  o  41«:  Rosen- 
wald  V.  Ph0BfaiInB.  Ok,  i  MTCavProc 

39.  Hatfield's  Ball,  i  Chit  98,  18 
BCL  628  (holding  that  It  Is  not  an 
objection  to  ball  that  he  had  been 
transported  thirty  years  before). 

40.  Heriam  t.  Armstrong,  22  Vt. 
26. 

[a]    Xf  til*  l&oompstMoy  la  aot  ob- 

eoted  to  the  ball  Is  not  a  nullity, 
lies  V.  Clarke,  17  N.  T.  Super.  632 
[aff  IB  N.  T.  Super.  7091.  »ee  also 
Hubbard  V.  Oicguel.  14  NTCHvProc  16. 

[  b  ]  VoarasldeBoa  of  the  su  re ty 
may,  under  the  circumstances,  be  no 
excuse  for  failure  to  comply  with  the 
conditions  of  the  bond,  Trimble  v. 
ShafTer,  3  W.  Va.  814. 

[c]  Wksra  tk*  IxeoMvatsB^  in 
mpMt  to  tb*  psnos  hmrn  OMMd  to 
exist,  such  person  may  be  competent, 
as  in  case  of  an  attorney  who  has  not 
practiced,  but  has  engaged  In  other 
avocations.  Phflllps  v.  wortendyke, 
5  NTMonthliBul  to.  See  also  Evans 
V.  Harris,  47  N.  T.  Super.  866;  String- 
ham  V.  Stewart.  8  NYClvProc  480,  S 
HowPrNS  214. 

41.  Tale  v.  Wheelock,  109  Hass. 
602  (holding  that,  where  the  wife  of 
the  principal  executed  a  ball  bond  as 
hia  surety,  without  any  consideration 
being  received  by  her,  or  any  refer- 
ence being  made  to  her  separate 
estate,  she  was  not  liable). 

48.  Anonymous,  2  Chit.  108,  18 
BCL  632. 

48.   See  Attorney  and  Client  I  103. 

44.  Tale  v.  "Wheelock.  lOf  Mass. 
602. 

46.  Dunlops  v.  Laporte,  1  Hen.  ft 
M.  (11  Va.)  22. 

48.  Conningham  v.  Lacey,  6  P. 
Gas.  No.  3,116.  1  Cranch  C.  C.  101; 
Lee  V.  Welch,  16  F.  Ca.a.  No.  8.204. 
1  Cranch  C.  C.  477;  Peo.  v.  New 
York  C.  PI.,  19  Wend.  (N.  T.)  132 
(must  reside  In  county  where  action 
Is  brought).    See  also  Infra  !  60. 

47.  Olezen  v.  Rood,  2  Mete. 
(Mass.)  490  (where,  under  a  statute 
requiring  "two  sureties,  having  suf- 
ficient within  tile  county  In  which 
the  principal  Is  arrested,"  the  court 
took  the  view  that  the  requisition  of 
the  statute  relates  rather  to  the  nec- 
essity of  the  estate  of  the  persons 
who  become  ball  being  within  the 
county  than  to  their  personal  resi- 
dence, and  held,  In  an  action  against 
a  sheriff  for  taking  Insufficient  ball, 
that  a  ball  bond  executed  by  a  surety 
residing  out  of  the  commonwealth  Is 


valid,  and  If  the  ofllcer  returns  sack 
a  bond  he  Is  not  liable);  Long  v. 
Billings,  9  Mass.  479,  484  (where  tbe 
court  said  "that,  in  the  statute  of 
Hen.  6,  the  residence  of  the  b&U 
seems  not  to  be  particularly  regard- 
ed; but  only  the  sufflclency  of  tbelr 
estate  within  the  county  of  the  shei^ 
Iff.  or  where  the  arrest  Is  made"). 

[a]  View  tbat  restdeiio*  Im  oontr 
not  »*o*ssary. — It  has  been  held  tlutt 
a  sheriff  who  takes  as  bail  one  not  s 
resident  of  his  district,  and  bavlnf 
no  property  therein,  will  not  on  tkat 
account  be  liable  to  plaintiff;  if  the 
bond  Is  good  In  law  plaintiff  cannot 
complain  that  he  has  sustained  any 
damages  until  he  shows  that  the  ball 
is  Insufficient,  or  that  he  is  in  some 
other  way  Injured  by  the  batl'a  not 
living  within  the  county  or  district 
Dlcklson  V.  Coward,  37  S,  C.  L^  49l 

48.  Jameson's  Ball,  2  Chit.  t7.  18 
BCL  628. 

49.  See  cases  infra  this  note. 

[a1  TnflniBsi  and  dzMrsv^— (1) 
The  indorser  of  commercial  paper  on 
which  a  suit  is  brought  Is  ft  pnqwr 
person  to  be  ball  In  the  action.  Rob- 
bins  V.  Upton,  20  F,  Cas.  No.  11.8SS, 
6  Cranch  C.  C.  498;  Harris  v.  Manlev. 
2  B.  ft  P.  526,  126  Reprint  142«; 
Stevens'  BalL  1  Chit.  SOS,  is  BCL 
169.  (2)  And  tAe  drawer  of  a  bOl 
has  been  held  competent  to  became 
ball  In  an  action  against  the  acceptor. 
Prime  v.  Beesley.  3  Blng.  N.  Qm±. 
391,  82  BCL  186.  132  Reprint  461. 

[b]  Aoosptor  of  dUhonoMd  hOL— 
But  It  has  been  held  that  the  ac- 
ceptor of  a  dishonored  bill  caaaot 
be  ball  In  an  action  anUnst  the 
drawer  of  the  bill.  Anonymous,  1 
Dowl.  P.  C.  188. 

50.  Lock's  Ball,  1  Dowl.  P.  C  134 
fa  servant  of  a  foreign  ambaBsador) : 
Anonymous,  1  D.  ft  R,  127  note  (» 
servant  In  the  king's  household). 

[a]  A  pesT  of  th*  r*alm  or  a  meat- 
ber  of  parliament  cannot  be  ball  be- 
cause they  are  not  liable  to  the  ordi- 
nary processes  of  the  courts.  Don- 
can  V.  Hill,  1  D.  ft  R.  12«.  1«  BCL 
23;  Burton  v.  Atherton.  8  Uarsh.  VA. 
4  ECL  484;  Oraham  v.  Sturt.  4  TmmL 
240.  128  Reprint  324. 

Bl.  Monk's  Ball.  1  ChlL  67S.  II 
BCL  868. 

fa]  m*m  nj*et*d  because  8»8i 
■lilcd  by  defendant's  attenasy^It 
has  been  held  that  it  Is  otherwise 
where  the  ground  of  rejection  m 
merely  the  navlng  been  IndemnHM 
by  defendant's  attorney,  the  ream 
of  rejecting  one  so  Indemnified  beinc 
simply  to  avoid  evasion  of  the  nle 

that  no  attorney  shall  be  bafl.   

V.  Hallett  1  D.  ft  R.  488.  16  ECt^ 

88.  Anonymous,  2  CAIt.  96,  18  BCL 
627;  Anonymouq,  1  DowL  P.  C  137: 
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holders  within  the  jnzisdietion  of  the  eourt,''* 
and  must  actually  be  Bueh  at  the  time  of  jnstifiea- 
tion;  and  it  ia  not  snfiB<aent  that  they  were  honse- 
keepen  when  the  btmd  was  Bigned,  and  are  Boon 
to  become  Boeh  again." 

51]  (8)  Shtfiffs.  In  England  a  sheriff  could 
not  be  bail,"  and  in  the  United  States  there  are 
deeisionSf  apparently  based  upon  the  rule  of  the  Eng^ 
lish  courts^  to  the  effect  that  a  sheriff  cannot  be- 
come q>e«ial  bail."'  But  where  there  is  no  pro- 
hibitory rule^  it  has  been  held  that  a  deputy  sheriff 
become  bail." 
U  52]  (4)  PenwiM  Twdnmnifled  by  B«fendant*i 
AttoniV.  Persona  who  have  been  indemnified  or 
promised  indenmity  1^  defendant's  attorney  cannot 
be  accepted  as  bail;"  for  to  allow  such  persons  to 
become  bail  would  facilitate  the  evasion  of  the 

Tomser  v.  Napier,  8  Taunt.  148,  4 
BCL  84.  1Z»  Reprint  339:  Sasfera  v. 
Oordon,  6  TaunL  174.  1  GCL  9C,  128 
Reprint  <6t;  Crlpp**  Ball.  W.  W.  *  D. 
S87. 

[a]    Who  Is  konaakMMT. — (1)  One 

who  occupies  a  house  for  a  limited 
period  Is  a  housekeeper,  althouarh  he 
pays  neither  rent  nor  taxes,  ana  may 
be  allowed  to  justify  as  ball.  Wll- 
Hams  V.  JDethlck.  2  Price  8,  14S  Re- 
print 4.     (2)  But  in  Slade's  Ball,  1 

_      fr  —  -  -- 


rule  against  allowing  attorneys  to  be  bail."  ^t 
a  person  may  become  bail  at  the  request  of  de- 
fendant's attorney  if  not  indemnified  by  him.*^ 

[$53]  e.  Nniober.  Ordinarily  one  bail  or  surety 
iB  not  deemed  suffleient;"  but  at  least  two  are  re- 
quired, and  in  general  there  are  only  two."  But 
since  it  might  ^  difficult  for  a  defendant  arrested 
for  a  large  sum  to  find  two  perBons  who  were 
willing  to  become  responsible  for  the  required 
amount,  the  eourtsi  where  the  debt  is  Iiurge,  some- 
times permit  three  or  four  persons  to  bemme  bail 
in  different  sums  amounting  altogether  to  the  requia- 
ite  sum;"  and  it  has  been  held  that  the  statutea 
preaeribing  the  number  of  sureties  on  a  bail  bond 
are  directory  and  not  ezclnsive,  and  in  so  far  at 
least  as  the  validity  of  the  bond  is  concerned  a  less 
number  than  the  statute  reqairea  may  suffice,'"  and 


Chit,  bdi,  18  ECL  27S.  it  was  held 
that  ball  cannot  Justify  as  a  house- 
keeper if  he  ocouples,  under  a  lease, 
every  room  In  a  house  except  one 
-which  Is  reserved  for  hla  landlord, 
who  pays  all  the  taxes.  (2)  And  In 
"Walker^s  Ball.  1  Chit.  316,  18  ECL 
176,  It  was  held  that  the  occupier  of 
a  tap  connected  with  a  tavern,  the 
license  being  taken  out  In  the  name 
of  the  tavern  keeper,  cannot  Justify 
as  a  housekeeper.  r4)  One  who  has 
tsifcen  a  house,  but  has  not  actually 
occupied  it,  having  been  prevented 
from  obtaining  possession  by  death 
In  the  family  of  the  former  tenant, 
(*annot  Justify  as  a  houaekeeper. 
Sold's  Ball,  1  Chit.  288,  18  VXil.  1S9, 

[b]  Panon  payiBf  cMrt.  but  aot 
oeennrtaff  honsi^d)  One  who  pays 
the  rent  of  a  house  but  does  not 
occupy  it  Is  a  bousekeejmr  and  can 
imttfy  (Savage  v.  Hall,  1  Bing.  430, 
a  KCL  680.  130  Reprint  173;  Coehn 
V.  'Wftterhouse,  8  Hoore  C.  P.  336,  17 
EKTLi  &43);  <8}  but  not  where  he  has 
underlet  the  whole  house,  although 
lie  pays  rent  (Anonymous,  1  Chit. 
603.  18  EX:L  277). 

[c1  mere  hovM  ooevpUd  !■  a 
ManUlBff  lumse  or  brotbel^d)  That 
The  house  occupied  by  the  ball  Is  a 
gambling  house  la  no  objection 
(Anonymous,  1  Dowl.  P.  C.  (2) 
nor  la  It  an  objeotlon  that  the  house 
is  a  brothel  (Oouge*0  Ball,  3  Dowl.  P. 
C  320  >. 

[d]  XMSefcoldev^d)  A  lease- 
liolder  la  not  a  housekeeper  or  free- 
bolder,  and  cannot  Justifr  as  ball 
(Bmlth's  Ball,  1  Dowl.  P.  C.  490); 
<2>  but  a  leaseholder  for  ninety-nine 
years  has  been  admitted  as  bail  by 
consent  (Anonymous,  2  Chit.  88,  18 
KCL.  527). 

[e]  xoasebolder  delJwa^Under  a 
MtAtnte  requiring  ball  In  replevin  to 
t»e  a  "householder"  a  person  who 
r«nta  and  occupies  a  oortlon  of  a 
building  as  an  office  for  Dualness  pur- 
poses within  the  state  Is  to  be 
d'oemed  a  householder  for  all  the  pur- 
noses  of  ball.  Somerset,  etc.,  Sav. 
^ank  V.  Huyck,  SI  HowPr  (N.  Y.)  123. 

[f]  Vsmanlsd  suui  who  owaa 
jii»ii1i1iiWF  of  a  adll  which  he  rents 
Sm  a  householder,  within  N.  T.  Code 
Olv.  Proc.  (  812,  although  he  Is  a 
boarder.  Delamater  V.  Byrne,  &9 
HowPr  (N.  Y.)  71. 

[g]  Desor^ftlon  of  resldesoe 
sliould  not  be  too  general  where  It 
4s»n  be  speoiflcally  designated.  Jack- 
^n's  Ball,  1  Chit.  492,  18  BCL  263: 
^ickman  v.  Hawes,  3  Taunt.  171.  1 


ECL  SB,  18  Reprint  358.  See  Taylor's 
Ball,  1  Chit.  503,  18  ECL  276. 

08.  Howell  V.  Jones,  113  N,  C.  429, 
18  SB  372, 

[a]  freeholder. — (1)  A  tenant  by 
curtesy  o<»ne8  within  the  reaulrement 
that  bait  must  be  a  freeholder  <Tom- 
sey  V.  Napier,  8  Taunt.  148,  4  £X:L 
84,  129  Heprint  839);  (2)  but  a  copy- 
holder In  the  right  of  his  wife  does 
not  (Anonymous,  2  Chit.  97,  18  ECL 
627). 

[b]  Title  to  real  estate  constitutes 
one  a  freeholder.  Peo.  v.  Hynds,  SO 
N.  Y.  470;  Pea  v.  Scott,  8  Hun  (N. 
Y.)  B66. 

M.  Howell  V.  Jones,  113  N.  C.  429, 
18  SE  372  (holding  that  a  ball  bond 
should  show  on  Its  face  that  the 
surety  Is  a  resident  and  freeholder 
within  the  state,  or  his  Juetlflcation 
should  establish  these  (acta) ;  Anony- 
mous, 1  Dowl.  P.  C.  61:  Hughes  v. 
Stirling,  11  Price  168,  147  Beprlnt 
483.    See  also  supra  i  49. 

Weale  v.  WUd.  12  Price  770, 
147Reprlnt  873. 

sa.   See  cases  Infra  this  note. 

[a]  Buliab  me  AlSMaUMnff 
■heiWa  oMoers,  MUCSi  Mo^  nem 
halL— (1>  The  rule  of  HU. 
e  QeoTu  I  7  C.  B.,  after  stating  that 
great  inconvenience  had  arisen  "by 
reason  that  aheritTs  officers,  bRlUfts, 
and  other  person  concerned  In  the  ex- 
ecution of  process"  become  ball,  or- 
dered that  "no  sherlfTs  officer,  bailiff, 
or  other  person  concerned  in  tbe  exe- 
cution of  process  shall  be  permitted 
or  suffered  to  become  ball  In  any  ac- 
tion or  suit  depending  In  this  court." 
<2)  This  rule  was  applied  to  the  keep- 
er of  the  poultry  compter  (Hawkins 
V.  Hagnall,  1  Dougl.  466,  99  Reprint 
297),  (8)  and  a  turnkey  of  the  king's 
bench  prison  (Daly  v.  Brooshoft,  2 
B.  &  B.  359,  6  ECl.  181.  12B  Reprint 
1006).  (4)  And  In  Holland  v.  Prltch- 
ard,  W.  Bl.  799,  96  Reprint  470,  a 
person  employed  to  summon  Juries 
was  rejected  as  being  within  the  let- 
ter of  the  first  part  of  the  rule.  (6) 
But  in  Faulkner  v.  Wise,  2  B.  &  P. 
160,  126  Reprint  1208.  It  was  held 
that  It  was  not  a  safflolent  ground 
for  rejecting  a  person  as  ball  that 
he  was  described  to  be  "of  Banbury 
In  the  oounty  of  Oxford,  gaol-keeper.'* 

ST.  Bailey  v.  Warden,  SO  Johns. 
(N.  Y.)  129.  See  also  Brown  v.  Lord, 
KIrby  (Conn.)  299. 

[a]  Ba*  ta  Tenoat  It  has  been 
held  that  a  sheriff  who  arrests  a 
debtor  upon  mesne  process,  and  then 
becomes  ball  by  Indorsing  his  own 
name  upon  the  writ,  and  returns  that 
he  has  thus  become  ball.  Is  estopped, 
when  scire  facias  Is  brought  by  the 
creditor  against  him  as  such  ball, 
from  contesting  his  legal  competency 
thus  to  become  ball  upon  process 
served  by  himself.  Mermm  v.  Arm- 
strong, 22  Vt.  26. 

58.    Plumer  v.  Brewster,  2  N.  H.  478. 

Se,  Capon  V.  Dlllamore.  1  Blng. 
423,  8  ECL  677,  130  Reprint  170; 
Jones  V.  Vestrls,  3  Blng.  N.  Gas.  377, 


82  ECL  313,  132  Reprint  571;  Oreen- 
Slll  V.  Hopley.  1  K.  &  P.  10.1,  I'ZH  He- 
print  B03;  Aiionyiiioup,  1  r>i)wl.  T'.  C.  1. 

[a]  A  person  who  receives  a  com- 
mlesion  from  defendant's  attorney  on 
the  niiiount  on  wlilch  he  is^to  testlfK 
caiiiKit  bcL-omt'  bail,  Foi^tlr'S  BWl,  T 
D.  &  R.  7X3,  Ifi  KCL  322. 

[b]  Xademnlfloatlon  by  the  sheriff's 
officer  (loe»  i>ot  distiualif  y  bait. 
Chick's  Ball.  1  Chit.  714  note.  IS  ISCL 
3eo  note. 

60.    V.  Hallett.  1  D.  &  R.  488, 

16  KCL  53.  See  generally  Attorney 
and  Client  I  103.  ,  .  , 

61.  Hunt  V.  Blaquire,  4  Blng.  BBS. 
18  ECL  649.  130  Reprint  895. 

63.  Long  V.  Billings,  9  Mass,  473 
(tiulding  that  the  sherllT  Is  guilty  of 
ntKlfCt  In  accepting  one  surety  on  a 
bfill  bond  in  a  civil  action,  althoui^h 
sii^h  surety  is  of  a  large  fortune  and 
in  good  crudlc  at  the  time  of  ejcecut- 
ing  the  bond) ;  Steward  v.  Bishop, 
Barnes  Notes  60.  94  Reprint  806. 

68.  Rloe  V.  Hosmer,  12  Mass.  123; 
Long  v.  Billings,  9  Mass.  479; 
Cromellnes  v.  Beldens.  1  Wend.  (N. 
Y.)  107;  Wendover  v.  Ball,  1  Col.  3b 
C.  Cas.  (N.  Y.)  49;  Rex  v.  London, 
2  Blng.  227,  9  ECL  336.  130  Reprint 
293;  Rex  v.  Surrey.  2  d  M.  &  R.  698, 
ISO  Reprint  296;  Reg.  v.  Middlesex,  7 
Dowl.  P.  C.  313;  Rex  v.  Middlesex,  2 
DowL  P.  C.  140. 

(a1  4Sro  swstlas  sM  req,«lxsa  if 
special  ball  Is  taken  out  of  court  by 
two  Justices  of  the  peace  by  recog- 
nisance. Thomas  v.  Elliot,  23  F.  Can. 
No.  13,896,  2  Cranch  C.  C.  432. 

[b]  Zn  Vsw  Tork  (l)  it  has  been 
held  that  two  sureties  must  Justify- 
as  ball;  one  Is  not  sufficient.  O'Neil 
V.  Durkee,  12  HowPr  94.  See  also 
Orlmwood  v.   Wilson,    31   Hun  216, 

66  HowPr  283;  Beldens  v.  Crome- 
llnes. 1  Wend.  (N.  Y.)  107;  Morsa 
V.  Haebrouck,  10  AbbNCas  407.  63 
HowPr  84  [rev  16  NYWklyDlg  308]. 
(2)  And  that  upon  a  failure  of 
one  surety,  to  Justify,  and  where 
the  undertaking  is  not  approved,  the 
other  surety  la  not  obligated.  Oroas 
V.  Bouton,  9  Daly  26.  (3>  It  has 
also  been  held,  however,  that  the 
sofflolency  of  the  sureties  is  a  mat- 
ter resting  In  the  discretion  of  the 
court,  although  two  sureties  are  as 
a  rule  required.   Delamater  v.  Byrne, 

67  HowPr  170. 

64.  Jell  V.  Douglass,  1  Chit  301, 
18  ECL  327;  De  Tasel  v.  Kroger, 
Wightw.  110.  146  Reprint  1193.  But 
see  Allen  v.  Keyt,  W.  Bl.  1123,  93  Re- 
print 068;  Sicotte  v.  Baschen,  9  Que, 
Pr.  899. 

[a]  A  defeadaM  has  been  psnnlt- 
ted  to  pnt  la  three  hall  where  it  was 
shown  that  he  was  poor.  Easter  v. 
Edwards.  1  Dowl.  P.  C.  39, 

65.  Lane  v.  Smith,  2  Pick.  (Mass.) 
281;  Long  v.  BltUngs,  9  Mass.  479; 
Arrenton  v.  Jordan,  11  N.  C.  98;  John- 
son v  Williams,  2  Overt.  (Tenn.)  177. 

[a]  Shss,  under  a  statute  con- 
taining the  provision  that  the  aher- 
Ift  may  require  "two  sureties,  hav- 
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even  one  has  been  held  sufficient  to  bind  the  Borety.** 
This  rule,  however,  is  subject  to  whatever  excep- 
tion exists  by  virtue  of  statutes  relating  to  surety 
oon^MinieB  and  which  provide  that  any  undertak- 
ii^f  whatsoevo*  shall  be  sufficient  when  executed  or 
guaranteed  solely  by  such  company,  and  shall  be 
accepted  and  taken  and  approved." 

[f  64]  d.  Exceptions  to  Siir«tie0~(l)  Bight  to 
Ibl^  Where  plaintiff  or  his  attorney,  on  being 
served  with  notice  of  the  taking  of  bail,  is  dis- 
satisfied with  the  sureties  and  does  not  accept  them, 
be  should  exe^t  to  the  sufficiency  of  the  bail,"*  and 
he  cannot  proceed  on  the  bail  bohd  nor  is  a  party 
entitled  to  change  his  bail  except  for  sufficient  rea- 
son.'' 

Notioo  of  the  emeptton  should  be  made  in  writing, 
properly  entitled,  and  should  be  served  on  defend- 
ant;'' and  the  court  may  extend  the  time  in  which 


such  exce|»tion  should  be  made,  for  good  eanie 
shown.'* 

li  S5]  (2)  WaiV«r.  An  exception  to  special  baU 
may  thereafter  be  waived  before  the  expiration  of 
the  time  for  justification  and  without  requiring  s 
justification.'*  Plaintiff  may  also  waive  bis  ziglits 
in  respect  to  snreties  by  failing  to  except  thereto 
in  a  proper  ease,'*  by  proceeding  in  the  case  with- 
out any  justification  or  new  bail,"^  or  by  flKng  a 
declaration  or  going  to  trial,"  after  notice  received 
of  special  bail."  Nor  can  plaintiff,  by  waiving  Us 
exception,  hold  special  bail  who  have  not  jostifled 
in  time  and  are  disohanged.'* 

[i  66]  e.  Justification  of  Snntifls— <1)  Nooss- 
sity  and  Effect— (a)  In  OoneraL  Where  bail  aie 
excepted  to,  they  must  justify,  that  is,  show  that 
they  are  of  pecuniary  ability  to  pay  plaintiff's  de- 
mand;" but  if  bail  are  entered  for  the  purpose 


Ing  sufficient  within  the  county  in 
which  the  principal  Is  arrested."  It 
was  held  that  a  ball  bond  with  but 
one  surety  was  nevertheless  valid  as 
against  such  surety.  Holbrook  v. 
Klenert.  113  Mass.  268;  Glezen  v. 
Rood,  2  Mete,  (Mass.)  490:  Lane  v. 
Smith,  2  Pick.  (Mass.)  2S1;  Rice  v. 
Hosmer,  12  Mass.  127. 

66.  Lane  v.  Smith.  2  Pick.  (Mass.) 
281;  Calnes  v.  Hunt,  8  Johns.  (N.  T.) 
358;  Johnson  v.  Williams,  2  Overt. 
(Tenn.)  178. 

[a]  On*  nir«tT  Is  sufltclent  on  a 
capias  ad  respondendum  bond.  Glezen 
V.  Rood.  2  Mete.  (Mass.)  490;  Morton 
V.  Campbell,  37  Barb.  <N.  T.)  179; 
Nulton  V.  Com.,  19  PittabLesJ  (Pa.) 
69. 

lb]  Plidntiir  IM  ratltlM  to  two  rM] 
and  rabstiuitlal  pcraou  as  special 
ball;  but  If  one 'real  and  one  flctUlous 
person  are  put  in  as  special  bail, 
plalntitr  cannot  treat  the  bailplece 
as  a  nullity,  and  talce  an  assignment 
of  the  ball  bond;  the  proper  course  Is 
to  except  to  the  sufflclency  of  the 
bail.  (Alnes  v.  Hunt,  8  Johns.  (N. 
T.5  S68.    See  also  infra  S  64. 

[c]  mUUr  Ui*  HBffUslL  act  there 
ought  to  be  two  or  more  sureties  at 
least,  the  words  of  the  statute  being 
"surety  of  sufficient  persons,"  ana 
the  Bherilt  may  insist  upon  two  sure- 
ties being  given.  But  it  was  ad- 
Judged  that,  the  indemnity  being  for 
the  protection  of  the  sheriff,  he  may 
waive  the  beneflt,  and  take  a  bond 
with  one  surety  only.  Drury's  Case 
[clt  Beawfage's  Case,  10  Coke  9db, 
100b.  77  Reprint  1076] ;  Cotton  v. 
Wale,    Cro.    Eliz.    862.    78  Reprint 

loss. 

67.  Nichols  v.  MacLean.  9S  N.  T. 
458,  7  NTClvProc  132,  1  HowPrNS 
370;  Travis  v,  Travis,  48  Hun  348,  1 
NTS  357.  14  NYCIvProc  807  (rev  on 
other  grounds  122  N.  T.  449,  26  NE 
920]:  Kurd  v.  Hannibal,  etc..  R.  Co., 
33  Hun  (N.  T.)  109:  Grlmwood  v. 
WilBon,  31  Hun  (N.  T.)  215.  66  HowPr 
283;  Matter  of  Filer,  11  AbbNCas  (N. 
y.)  107. 

68.  Bennett  v.  Pendleton.  8  F.  Cas. 
No.  1,322,  1  Cranch  C.  C.  146;  Poe  v. 
Mounger,  19  P.  Cas.  No.  11,240,  1 
Oanch  C.  C.  145;  Zimm  v,  Rlttermai^ 
28  N.  T.  Super.  81S;  Wiles  v.  HITI.  1 
HowPr  (N.  T.)  154:  Calnes  v.  Hunt, 
8  Johns.  (N.  T.)  358;  Richards  v. 
Porter,  7  Johns.  (N.  T.)  137;  Master- 
ton  V.  Benjamin,  2  Cai.  (N.  T.)'98; 
Ferris  v.  Phelps.  1  Johns.  Cas.  <N. 
T.)  249*  Stevenson  v.  Kimber.  8 
Rawle  (Pa.)  272;  Cummin^s  v.  Meek- 
er, 2  Miles  (Pa.)  88;  Qoddard  v.  Jar- 
vis.  9  Bins.  88.  23  ECIi  498.  ISl  Re> 

frlnt  548;^nter  v.  Levi,  1  Chit.  TtS, 
8  ECI.  389;  Lazarus  V.  Levaax,  4 
Dowl.  P.  C.  SS3;  Rex  v.  Surry,  2  latat 
181.  102  Reprint  338;  Rex  v.  HlddTe- 
sex.  8  T.  R.  258.  101  Reprint  1S77. 

(a]  A  plea  sorved  bsfon  Jwtlfloa- 
tlflu  of  ball,  after  an  exception  there- 
to, becomes  a  nullity,  even  though 
received  without  objection,  «nd  plain- 


tlfr  must  plead  de  novo  after  Justi- 
fying. Brigga  v.  RoWe,  1  Cow.  (N. 
T.)  508.  See  also  Adams  v.  HInton. 
6  Cow.  (N.  T.)  56. 

[b]  Xf  a  praetlolaff  attoraey  Is 
taken  as  special  ball  for  defendant  In 
a  civil  action,  plaintiff  cannot  treat 
It  as  a  nullity;  he  must  except  to 
the  ball  if  he  would  Insist  upon  the 
dlsquatlfloatlon.  Miles  v.  CHarke,  17 
N.  T.  Super.  632;  Rex  v.  Surry.  2  East 
181,  102  RepHnt  338. 

[c]  Sheriff  eawiot  refuse  to  re- 
ceive ttmely  aetloe  .of  esoeptlon  to 
the  sufficiency  of  sureties  on  the 
ground  that  the  undertaking  has  been 
approved  ex  parte  where  the  approv> 
Ing  Judge  la  of  the  proper  court. 
Hetsch  V.  Bishop.  61  N.  T.  Super.  441, 
20  NTS  887. 

[d]  jrutloe  slUHad  aBow  Vmm  for 
an  exception.  Smith  v.  Steel.  1 
Aahm.  (Pa.)  80. 

__e9.  Calnes  v.  Hunt.  8  Johns.  (N. 
T.)  858;  Ferris  v.  Phelps,  1  Johns. 
Cas.    (N.    Y.)    219,   Col.   &   C  Cas. 
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TO.  Orchard  v.  Olover,  9  Bing.  318. 
Zi  ECL  697,  131  Reprint  684  (hold- 
ing ttut  an  affidavit  that  the  party 
did  not  procure  sufficient  bail  be- 
cause he  expected  to  settle  the  cause 
is  not  a  sufficient  r^son  to  entitle 
him  to  change  his  1>ail). 

71.  Rex  V.  Middlesex.  5  B.  &  C 
389.  11  ECL  510.  108  Reprint  145; 
Anonymous.  1  Chit.  374.  18  ECL  808; 
Feltham  v.  King.  5  Dowl.  P.  C.  658; 
Oldham  v.  Burrell.  7  T.  R.  26.  101  Re- 
print 887. 

[a]  0noh  exoentioii  sltoald  be  en- 
tered in  the  ball  book.  Hodson  v. 
Garrett.  1  Chit.  174,  18  ECL  105; 
Hanwell's  Ball.  8  Dowl.  P.  C.  425; 
Rex  V.  Middlesex.  7  D.  4  R.  264,  16 
ECL  289.  8  D.  &  R.  149,  1<  ECL  840: 
Thwaites  V.  GalUngton.  4  D.  A  R. 
365.  16  ECL  205. 

7a.  Zimm  V.  Ritterman,  28  N.  T. 
Super.  618. 

78.  Boyd  V.  Weeks.  6  Hill  (N.  T.) 
71;  Peo.  V.  New  York  Super.  Ct.,  20 
Wend.  <N.  Y.>  607. 

[a]  sefaudaat'a  giving  aotlo*  of 
Jnatlflcation  will  not  have  the  effect 
of  waiving  an  irregularity  in  giving 
notice  of  exception  to  ball  without 
enteringjt.  Hodson  v.  Garrett,  1  Chit 
174,  18  ECTi  105. 

74.    See  cases  Infra  this  note. 

[a]  mm  mmj  thus  waive  <1)  his 
right  to  more  than  one  surety  (Cum- 
mlngs  V.  Meeker,  2  Hiles  (Pa.)  88), 
(2)  or  to  have  Incompetent  persons 
as  attorneys,  etc..  '{rejected  (Miles  v. 
Clariie,  17  N.  Y.  Super.  «S2  [aff  15 
N.  Y.  Super.  709]).  (8)  He  may  also 
waive  Justification  rthat  bail  shall  be 
a  householder  or  fireeholder  (Saggers 
V.  Gordon.  B  Taunit.  174,  1  ECL  96, 
128  Reprint  653);  (4)  and  exception 
must  be  taken  to  the  sufflcleney  of 
appearance  bail  or  he  ciannot  be  ob- 
jected to  as  special  bail  (Dunlops  v, 
Laporte,  1  Hen.  A  M.  (11  Va.)  22). 

[b]  Aftar  Jnatlfleatlmi  opposition 


to  ball  Is  too  late.  Butler's  BalL  1 
Chit.  83,  18  ECL  58. 

75.  Flack  v.  Eager.  4  Johns.  (N. 
Y.)  185  (holding  that  where,  after 
ball  Is  put  In,  plaintiff  enters  an  ex- 
ception on  the  bailplece,  and  after- 
ward proceeds  In  the  cause  without 
any  Justification,  or  a  new  ball,  and 
obtains  Judgment,  he  cannot  proceed 
against  the  ball  excepted  to.  having 
virtually  waived  bail). 

76.  Peo.  V.  Stevens.  9  Johns.  (N. 
T.)  72;  White  v.  Fltler.  7  Pa.  583; 
Com.  v.  Hellman,  4  Pa.  455;  Com  v. 
Watmough,  1  PaLJR  412,  3  PaLJ  61 
(holding  also  that  the  rule  was  the 
same  after  the  act  of  1836  as  before). 
See  also  Rex  v.  London,  1  D  A  R. 
163.  10  ECL  26.  But  see  Com.  V. 
Hellman,  4  Pa.  455. 

77.  Peo.  V.  Stevens.  9  JohnsL  (R 
Y.)  72  (holding  that  whwe  a  declara- 
tion is  tiled  in  chief,  after  notice  t»- 
celved  of  special  bail.  It  Is  a  waiver 
of  exception  to  the  ball,  althouefa  the 
bailplece  was  not  filed  when  notice 
was  given,  and  that  plaintiff  cannot 
proceed  against  the  sheriff,  ait  hough 
the  bail  are  insuffieient). 

T«,    See  infra  I  B7. 

7t.  U.  S. — Bobyshall  v.  Oppen- 
helmer,  S  F.  Cas.  No.  1.589.  4  Wash. 
C.  C.  317;  Poe  V.  Mounger.  19  R  Caa. 
No.  11,240,  1  Cranch  C.  C.  145  (hold- 
ing that  the  taking  of  a  recognizance 
of  ball  out  of  court  la  only  de  bene 
esse,  and  where  excepted  to  tbe  ball 
must  Justify). 

Del.— Jaques  v,  Hemphill,  3  DeL 
503. 

N.  Y. — Arteaga  v.  Conner,  46  N.  Y. 
Super.  91:  Chapin  v.  White,  2  HowPr 
105;  Louis  V.  Mitchell.  2  Hill  379: 
Southerland  v.  Sheffield.  2  Wend.  293: 
Beldens  v.  Cromelines.  I  Wend.  197 

Pa.--White  V.  Fltler.  7  Pa.  633- 
Fitter  v.  Rryson,  6  Watts  A  8  5<6* 
Jones  V.  Badger,  5  Blnn.  461;  L.lttle- 
boy  V.  Blankman,  1  Miles  379 

Eng. — Hill  v.  Jones,  11  East  321 
103  Reprint  1028;  Gould  v.  Holm- 
Strom.  7  East  680,  103  Raprtnt 
225. 

[a]  In  Wclitgan  3  Comp.  L.  |  1033 
does  not  entitle  a  defendant  arrested 
on  a  capias  to  be  released  from  cus- 
tody merely  upon  the  Justification  of 
his  sureties  by  affldavlt  without  per- 
fecting the  ball  according  to  the  rales 
of  court:  and,  where  sureties  of  muA 
a  defendant  Justify  by  aflndavlt,  the 
fact  that  the  court  has  not  prter 
thereto  made  any  rule  aa  to  the  per- 
fection of  special  ball  does  not  en- 
title defendant  to  be  discharged,  ts- 
aamnch  as  such  a  rule  nught  be 
enacted  before  the  expiration  oif  the 
time  limited  for  the  .taking  of  exo^> 
tlon  to  ball,  and  also  because  a 
sequent  action  of  the  oourt  requMBC 
sureties  to  come  in  and  Jnstlfjr  la 
effect  establishes  a  rule  that  the  ap- 
proval by  the  oourt  of  the  inn  >l  las 
is  necessary  to  the  perfection  of  tte 
ball.  Ludwick  v.  Kent  CIr.  Jlrilge,  IM 
Mich.  106,  101  NW  66. 


For  later  oases,  derelopaunta  and  dianges  in  the  law  see  cumulative  Annotatlona,  same  title,  pave  and  note  niunb«>. 
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of  making:  a  sumnder  justifteation  is  nnneoessary.^ 
Bail  OA  appeal  may  be  excepted  to  and  must  jne- 
tify« 

\%  57]  (b)  Effect  of  FaUnre  to  Justify.  After 
baU  is  accepted  by  the  sheriff  defendant  is  at  lai^e 
mttil  actual  failure  of  the  sureties  to  justify  in 
ease  of  an  exception  taken  to  them,*'  and  a  failure 
to  justify  makes  the  sheriff  liable  as  bail,  altbough 
be  may  exonerate  himself  by  taking  defendant  into 
actual  custody,^  and  when  he  becomes  so  liable  be 
has  all  the  hgbts  and  privileges  and  is  subject  to 
all  the  duties  and  liabilities  of  bail.^*  The  bail  who 
fail  to  justify,  imless  other  bail  are  given  and  jus- 
tify, are  liable  to  the  sheriff  for  all  damages  sus- 
tained by  sueh  failure;^  but  upon  such  failure  they 
cease  to  be  bail  and  are  not  liable  as  suoh,^'  and 
plaintiff  cannot  hold  them  by  giving  notice  that  he 
waives  his  exception  to  tbem,  even  where  there 
is  no  surprise;"'  nor  are  they  liable  to  one  to  whom 


the  bond  hu  been  OBaigned.'* 
[$58]   (e)  Effoct  of  Jnstiflcatioii  and  AUowanfie. 

It  has  been  held  that  bail  is  not  eonaidered  as  put 
in  until  the  sureties  have  justified,  and  an  order 
allowing  them  has  been  made  and  served;"'  and  that 
the  sheriff  is  not  exonerated  until  plaintiff  has  ex- 
amined the  sureties,  and  there  has  been  a  final  ap- 
proval."" But  the  fact  that  plaintiff  fails  to  have 
the  undertaking  marked  approved  by  the  judge  does 
not  relieve  the  sureties  of  responsibility  thereon.*'- 
Bejection  after  approval.  Bail  which  has  been 
allowed  may  afterward  be  rejected  for  a  good  cause, 
such  as  for  fraud  or  for  perjury;""  but  bail  once 
regularly  allowed  cannot  be  set  aside  on  the  ground 
of  excusable  neglect  of  plaintiff's  attorney  to  attend 
the  justification ;  ' and  if  the  riieriff  has  once  been 
legally  exonerated  from  liability  he  cannot  be  re- 
instated."^ A  rejection  of  bail  may  be  reeonnd* 
ered." 


80,  Stockton  v.  Throgmorton,  23 
F.  Caa,  No.  13,463.  1  Baldw.  148. 

Ta]  BdLl  wbo  lOT^T  thvlr  pxta- 
otoal  need  not  Juettfy.  Anonymous, 
yf.  Bl.  768,  96  Reprint  443. 

81.  Smith  V.  Steel.  1  Ashm.  (Pa.) 
80  (holding  that  where  ball  for  an 
appeal  is  entered  within  twenty  days 
the  justice  should  allow  time  for  ex- 
ception and  Justification,  and,  If  nec- 
essary, for  entering  other  bail);  Rich- 
ardson V.  Mellish,  9  Moore  C.  P.  579, 
17  BCL  559;  Jones  v.  Tub,  1  Wlls. 
C.  P.  337,  96  Reprint  649.  See  also 
Appeal  and  Error  1%  1204-1810.  ■ 

sa.  Arteaga  v.  Conner.  88  N.  Y. 
403,  2  NYCivProc  152,  14  NYWklyDig 
278  [art  47  N.  Y.  Super.  494], 

8S.  Douglass  V.  Warren,  19  Hun 
(N  T.)  1,  68  HowPr  264.  See  also 
Neresheimer  v.  Bowe,  11  Daly  (N.  Y.) 
301. 

jiflffl*»r  or  nibstttatlBr  n«w  liaU  see 

infra  1^3. 

fa]     SharUTa  liglit  to  VMzrMt. — 

(1)  Arteaga  v.  Connor.  88  N.  Y.  408, 
409,  2  NYCivProc  152,  14  NYWklyDig 
278  [aff  47  N.  Y.  Super,  494]  (where 
the  court  said:  "Until  such  failure 
he  cannot  rearrest  the  defendant.  To 
allow  such  rearrest  would  defeat  the 
plain  purpose  of  the  statute.  If  he 
could  arrest  at  any  time  after  •  he 
bad  discharged  the  defendant  upon 
ball  be  could  practically  constantly 
deprive  bim  of  his  liberty  and  of  the 
privilege  of  ball  carefully  secured  to 
liim  by  law.  If  the  defendant  has 
once  given  the  ball  which  the  sheriff 
has  accepted,  he  is  no  longer  in  the 
custody  or  care  of  the  sherllf  and 
he  lias  the  absolute  right  to  He  at 
lar^e,  the  sheriff  holding  the  under- 
taKing  as  his  security.  It  Is  the  fail- 
ure of  ban,  in  one  of  the  modes  speci- 
Bed  In  the  Code,  to  Justify  only  that 
makes  the  sheriff  liable  as  ball  with 
the  right  to  arrest  and  detain  hts 
^rlncipar):  Watt  v.  Reilly.  62  How 
Pr  (Pf.  Y.)  350.  (2)  Inasmuch  as  a 
jherlff  becomes  bail  when  the  sure- 
ie»  erlven  by  a  defendant  arrested 
indor  the  New  York  code  fall  to  Jus- 
tfv  he  may  therefor©  rearrest  de- 
enAant.  Metcalf  v.  Stryker,  31  Barb. 
1  lO  AbbPr  12  taff  81  N.  Y.  255 J; 
le'avex  V.  Oenner,  10  AbbPr  (N.  Y.) 

^ri>]  mtw*  of  iMdl  to  Justify  as 
round  for  second  arrest  see  Arrest  { 

^[o3  Sot  no  lapse  of  tbns  will  glvs 
-tfie  tli^t  to  rearrest  defendant 
etcr  Indefinite  postponement  of  Jus- 
ficAt-ion.  by  plalntifTs  attorney,  un- 
,«,n  t^tie  sureties  have  made  actual 
, fa. lilt-  Arteaga  v.  Conner.  8«  N.  Y. 
1-5     2    IMYClvProc  152,  14  NYWklyDig 

I'  rart  47  N.  Y.  Super.  494]. 

Brady  v.  Brundage,  59  N.  Y. 

"'Motcalf  v.  Stryker.  31  Barb.  62. 


AtotoPf  12  [aff  31  N.  Y.  2551;  Sar- 
V.     Ueroequea.  9  HowPr  (N.  Y.) 

aw«  to  btta«  lA  bodr^(i)  If. 


s 
S. 


after  exception  taken,  ball  do  not 
Justify,  the  proper  course  Is  to  rule 
the  sheriff  to  bring  In  the  body  and 
compel  him  by  attachment  to  pro- 
cure suftioient  bail  or  to  pay  the 
money  into  court.  Pitler  v.  Bryson, 
6  Watts  ft  S.  (Pa.)  566.  See  also 
White  V.  Fitler.  7  Pa.  533;  Freeman 
V.  Hays,  2  PaLJR  253,  4  PaLJ  8; 
Com.  V.  Watmough,  1  PaLJR  412.  3 
PaLJ  63.  <2>  And  no  action  lies  on 
the  bail  bond  after  such  rule.  Black- 
ford V.  Hawkins,  1  Blng.  181,  8  BCL 
461,  130  Reprint  74. 

85.  Douglass  V.  Warfen,  19  Hun 
(N.  Y.)  1,  58  HowPr  264;  In  re  Tay- 
lor, 7  HowPr  (N.  Y.)  212.  See  also 
Haberatro  v.  Bedford.  43  Hun  201, 
5  NYSt  399,  26  NYWklyDig  56  [alt 
118  N.  Y.  187,  28  NE  469]. 

86.  Clapp  v.  Schutt,  44  Barb.  9, 
19  AbbPr  121.  29  HowPr  255  [aff  44 
N.  Y.  104]  (holding  that,  where  plain- 
tiff in  an  execution  gave  notice  of 
nonacceptance.  and  ball  did  not  Jus- 
tify, and  defendant  did  nothing  as  to 
the  undertaking,  plaintiff  had  no 
right  of  action  as  original  obligee 
against  the  ball):  Cooper  v.  Splcer. 
2  Cow.  (N.  Y.)  619;  Thorp  v.  Faulk- 
ner, 2  Cow.  (N.  Y.)  614;  Trotter  v. 
Hawley,  1  Cow.  (N.  Y.)  228;  Water- 
man V.  Allen,  1  Cow.  (N.  Y.)  SO:  Peo. 
v.  Judges  Onondaga  County  Ct  C.  PI., 

1  Cow.  (N.  Y.)  54. 

[a]  raUnrs  of  special  ball  to  Jus- 
tify Mf  ore  eKplratloB  of  time  allowsd 
therefor  does  not  release  them  If  ex- 
ceptions are  withdrawn  before  time 
expires.  Peo.  v.  New  York  Super. 
Ct..  SO  Wend.  (N.  Y.)  007. 

[bl  It  luw  bssn  held  tliat  tb*  bond 
ts  «nll  obUgatorr  upon  nonjustlflca- 
tlon  after  exception  taken  unless  the 
ball  have  duly  surrendered  their  prin- 
cipal, and  that  plaintiff  may  proceed 
upon  the  bail  bond  after  Judgment 
had  against  defendant  and  capias  ad 
satisfaciendum  Issued  which  Is  re- 
turned non  est.  Com.  v.  Watmough,  1 
PaLJR  412.  3  PaLJ  63.  See  also 
Bramwell  v,  Parmer.  1  Taunt.  427, 
127  Reprint  899. . 

87.  Thorp  V.  Faulkner,  2  Cow,  (N. 
Y.)  514;  Cooper  v.  Spicer,  2  Cow.  (N. 
Y.)  619;  Trotter  v.  Hawley,  1  Cow. 
(N.  Y.)  226;  Waterman  v.  Allen.  1 
Cow.  (N.  Y.)  60;  Peo.  v.  Judges  Onon- 
daga County  Ct.  C.  PI.,  1  Cow.  (N.  Y.) 
54,  56  (where  the  court  said:  "If 
special  ball  do  not  Justify  within  the 
time  allowed  by  the  rules  of  the 
Court,  they  cease  to  be  ball.  The 
plaintiffs  cannot  then  hold  them  by 
waiving  the  exception,  even  where 
there  is  no  surprise"). 

[a]  Kaadamiui, — If  the  ball  are 
sued.  In  such  a  case,  a  mandamus 
will  be  issued  to  set  aside  the  pro- 
ceedings, and  enter  an  exoneretur 
upon  the  bailjpiece.    Cooper  v.  Splcer, 

2  Cow.  (N.  Y.)  819;  Peo.  v.  Judges 
Onondaga  County  Ct.  C.  PI.  1  Cow. 
(N.  T.)  64. 

[b]  vato*  howavw,  tlWT  mov*  for 


an  ezoiisrettir  they  may  be  proceeded 

against;  and,  where  one  of  two  ball 
was  made  a  party  to  a  suit  when  he 
had  not  Justified,  It  was  no  defense 
for  the  other  bail,  and  the  other  hail 
could  not  move  on  his  behalf  for  an 
exoneretur.  CkMjper  v.  Splcer,  2  Cow. 
(N.  Y.)  619. 

88.  Clapp  v.  Schutt.  44  N.  T.  104 
[aff  44  Barb.  9,  19  AbbPr  121,  29  How 
Pr  255]. 

[a]  What  ban  bonds  ara  assLm- 
abla  under  St.  4  Anne  c  16  see  Mefler 
V.  Palfreyman.  4  B.  &  Ad.  146,  24  BCL 
73,  110  Reprint  411. 

88.  Holland  v.  White,  2  B.  ft  P. 
341,  126  Reprint  1316;  Rex  v.  Middle- 
sex, 2  Chit.  99,  18  BCL  629;  Rex  v. 
Middlesex,  4  T,  R.  493,  100  Reprint 
1138. 

90.  Hetsh  v.  Bishop,  81  N.  Y. 
Super.  441,  20  NYS  837. 

SI.  Keck  v.  Qross,  6  Misc.  438,  26 
NYS  1111. 

•3.  Shee  v.  Abbott.  2  B.  ft  B.  619, 
6  BCL  300,  129  Reprint  1104;  Barling 
V.  Waters,  6  Bing.  423,  19  BCL  196, 
130  Reprint  1343;  Ckiuld  V.  Berry,  1 
Chit.  148,  18  ECL  89;  Curtis  v.  Smith, 
1  Chit.  116,  18  ECL  75.  But  see 
Stockham  v.  French,  1  Blng.  865,  8 
BCL  660,  130  Reprint  147  (holding 
that  bail  will  not  be  set  aside  on  affi- 
davit of  perjury  by  ball  In  Justify- 
ing). _ 

[a]  That  on*  of  ths  baU  raoalved 
muamr  tor  tmmbl*  ud  loss  of  tlms 
is  not  ground  for  setting  aside  an  al- 
lowanoe  of  ball.  Wyllle  v.  Jones,  2 
D.  ft  R  258,  18  BCL  84. 

[b]  WlMM  OB*  of  tha  ball  Is  re- 
jected operatas  as  a  rsjeotloa  of 
liotlL  of  them,  that  is.  the  recogni- 
sance is  rejected.  Lewis  v.  (Sadderrer, 
6  B.  ft  Aid.  704,  7  BCL  883.  108  Re- 
print 1848. 

[c]  Sail  pnvarloatlBff  may,  on 
coming  up  again,  be  committed  for 
contempt.  Curtis  v.  Smith,  1  Chit. 
116,  18  BCL  75;  Wilson  v.  Bodkin, 
8  D.  ft  R.  41,  16  BCL  333. 

[d]  Defendants  knowledflr«b — De- 
fendant has  been  held  bound  to  know 
the  circumstances  of  ball.  George  v. 
Barnsley.  1  Chit.  8.  18  ECL  20;  Hunt 
v.  Haynes.  1  Chit.  7,  18  ECL  19. 

88.  Lewis  V.  Stevens.  93  N.  Y.  67. 
4  NYCivProc  224.  65  HowPr  525  [rev 
48  N.  Y.  Super.  659]  (holding  that, 
under  Code  Civ.  Proc.  j  580.  requiring 
the  bail  of  an  arrested  debtor  to  at- 
,tend  before  the  Judge  for  the  pur- 
pose of  Justification,  and  I  581  pro- 
viding that,  if  the  Judge  flnda  the  ball 
sufhcient,  he  must  indorse  his  allow- 
ance on  the  undertaking  and  exam- 
ination, and  must  cause  them  to  be 
filed  with  the  clerk,  and  that  "the 
sheriff  is.  thereon  exonerated  from 
liability."  where  notice  of  Justifica- 
tion was  duly  served,  and.  plaintiff 
not  appearing,  the  bail  was  approvad 
by  default,  the  court  had  no  power 
to  open  the  default). 

M.    Clark  v.  Vestrls.  1  Jur.  836 
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Ooite.  Where  a  proper  affidavit  of  jnstifleiriioii  is 
served  and  the  bail  are  excepted  to,  costs  are  some- 
times allowed  to  the  party  sncerasfnl  on  justifi- 
eation."* 

[i  59]  (2)  Notice.  Notice  ot  jnstifleation  must 
be  given and  if,  after  ezceptkm,  the  sheriff  fails 
to  give  notice  of  the  time  and  plaee  of  justifica- 
tion,  he  becomes  liable  as  bail.'^ 

60]  (3)  Time  and  Flaoe.  The  general  rule  is 
that  bail  mast  justify  at  the  time  and  place  speei- 
fled  in  the  notice.*'  ■ 

Further  time  may  be  allowed  for  justification  on 
good  cause  appearing,  but  a  new  notice  must  be 
given.'*  But  further  time  will  not  be  given  if  no 
good  cause  therefor  is  sbown.^ 

61]  (4)  Snfflci«nc7— (a)  In  OeneraL  In  New 
York  the  justification  is  not  complete  unless  the 
judge,  where  he  finds  the  bail  suMcient,  indorses 
his  allowance  on  the  undertaking  and  files  it  with 


the  clerk;*  and  it  has  been  held  in  PeuisylTtius 
that  an  affidavit  before  a  eommisaioner,  with  notiee 
to  plaintiff  that  the  bail  would  answer  on  oeth 
any  qnestims  that  migfat  be  pnt  to  them,  was  a 
sufficient  justification.' 

02]  (b)  As  to  Amount  in  Which  SsxttiM 
Jttlkify.*  The  amount  in  which  the  sureties  sboold 
justify  is  generally  regulated  by  statute.'  Where 
the  statute  provides  that  eacli  surety  most  be  wortb 
the  sum  specified  in  the  order  of  arrest,  bail  need  not 
justify  in  double  the  amount,  even  though  another 
enactment  requires  that,  except  when  otiienriae 
expressly  prescribed  by  law,  the  justification  must 
be  in  twice  the  sum  specified  in  the  nndertakiiig.* 

63]  (5)  Adding  or  Substitnting  New  Baa 
Where  the  bail  fail  to  justify,  it  is  usual  to  allov 
new  bail  to  be  added  or  substituted,  under  an  order 
of  the  court  or  of  a,  judge,  which  must  generally  be 
obtained  therefor;'  or  sueh  substitntitoi  may  be  al- 


(whera,  after  bail  were  rejected  for 
inaufSclency  In  the  statement  of  their 
debta,  they  were  afterward  accepted 
on  production  of  their  books,  and 
ahowina  positively  their  debts  and 
the  state  of  their  affairs). 

•B.  Lewis  V.  Glossop,  2  C.  M.  ft  R. 
«S5,  150  Reprint  278:  Qrant's  Bail,  1 
C.  M.  &  R.  698,  149  Reprint  1220: 
Bvans'  Ball.  1  Dowl.  P.  C.  384;  De 
Bode's  Ball,  1  Dowl.  P.  C.  398;  Bow- 
man V.  Ruiseil,  2  Tyrw.  744;  Jour- 
dain  V.  Ounn,  3  Tyrw.  4S1;  Delwarte's 
Ball,  D.  W.  &  Z>.  390. 

M.    Jaques  v.  Hemphill,  8  Del.  608. 

[a]  BttttolMMiT  of  noUoe;  Mw  ball. 
— A  notice  of  Intention  to  "perfect" 
ball  Is  Insufficient  where,  in  addition 
to  Justifloatlon,  It  is  purposed  to  add 
new  bail.  Brown  v.  Williamson,  8 
N.  J.  L.  86  S. 

»7.  Howell  V.  Jones.  113  N.  C.  429. 
18  SB  fi72  (holding  that  a  sheriff  who 
accepts  insufficient  ball,  and  who, 
after  exception,  fails  to  give  notice 
of  the  time  and  place  when  and 
where  the  bail  must  Justify,  becomes 
liable  himself  as  special  bail,  al- 
though be  acted  in  good  faith  in 
taking  the  bond,  and  although  plaln- 
tlflT  was  near  at  hand  and  knew  what 
was  going  on  when  the  Justification 
was  being  made). 

n,  Southerland  t.  Sheffield,  2 
Wend.  (N.  Y.)  298;  Lewis  v.  Gad- 
derrer,  6  R  A  Aid.  704»  7  BCL  888, 
106  Reprint  1848:  Rsz  v.  Middlesex, 
6  B.  A  C  889,  11  ECL  BIO.  108  Re- 
print 146:  Hodson  v.  Oarrett.  1  Chit. 
174.  18  ECL  106;  Denton's  BaU.  1 
Dowl.  P.  C.  2;  Rogers  v.  Hapleback, 
1  H.  Bl.  106,  12<  Reprint  S4;  Gum- 
ming V.  Pullen,  1  Scott  038;  Aldrldge 
V.  Schroder,  1  Smith  K.  B.  76;  Anony- 
mous, 1  Tyrw.  378. 

[a]  As  to  estoppel  as  to  tine 
against  sureties  on  undertaking  re- 
quired for  arrest  see  Vanderberg  v. 
Connoly,  18  Utah  112.  64  P  1097. 

[b]  At  a  aeeoad  term,  after  exoep- 
tlOB  taken  at  the  rules.  It  was  de- 
cided In  an  early  case  that  the  mar- 
shal might  Justify  appearance  ball. 
Brent  v.  Brasheara,  4  F.  Caa.  No. 
1,836,  2  Cranch  C.  C.  69. 

[c]  U  Jortlflostioa  la  aftar  plea 
served,  the  plea  is  not  made  good  un- 
less served  d%  bene  esse  and  with 
notice.  Adams  v.  MInton,  6  Cow.  (N, 
Y.)  66. 

[d]  In  vaoatloa^It  has  been  held 
that  hall  excepted  to  might  Justify 
In  vacation  where  defendant  was  ar- 
rested In  vacation.  Fenn  v.  Smith,  6 
Johns.  (N.  Y.)  124. 

[e]  Vudar  the  BbjMIsIi  pcae- 
ttoe  (1)  bail  might  Justify  at  the 
rising  of  court  before  the  last  day  of 
the  term  (Hopper  v.  Jaooba,  8  Taunt, 
56,  4  Ed.  88,  129  Reprint  803);  (2) 
or  at  any  tltbe  before  execution  is- 
sued (Stanton's  Ball,  2  Chit.  73.  18 
BCL  610:  Tood  V.  Btherinston,  2 
Harsh.  374,  4  ECL  489). 

[t]   Before  wbom  naOe^d)  The 


? resent  New  York  statute  provides 
or  notice  of  justlDcatloa  before  a 
Judge  of  the  court  or  before  a  county 
Judge.  Code  Civ.  Proc,  ||  678,  680, 
681.  (2)  The  early  rule,  however, 
permitted  Justifloatlon  before  a  Judge 
at  chambers  (Fenn  v.  Smith,  6  Johns. 
(N.  Y.)  124);  (8)  or  on  due  notice 
before  officers  authorised  to  take 
recognisances  (Oeneral  Rule,  13 
Johns.  (N.  Y.)  422):  (4)  or  before  an 
officer  other  than  the  one  named  In 
the  notice  (Southerland  v.  Sheffield, 
2  Wend.  (N.  Y.)  293).  <6>  But  If 
not  made  in  open  court  an  appeal 
lay  to  tlie  oourt.  Oaneral  Rule, 
supra, 

te.  Bums  V.  Bobbins,  1  C«deRep 
(N.  Y.)  62;  Smith  v.  Steel.  1  Ashm. 
(Pa.)  80  (holding  also  that  time  may 
be  allowed,  if  necessary,  for  entering 
good  ball);  Slade'a  Ball,  1  Chit  Bof, 
18  BCL  27C;  Spurdens  v.  Mahoney 
[cit  Lewis  v.  Thompson,  1  Chit.  309, 
18  ECL  1721;  Bold's  Ball,  1  Chit.  288, 
18  ECL  168;  Anonymous,  1  Chit.  6, 
18  ECL  19;  Glllbank's  Ball.  9  D.  A  R. 
6,  22  ECL  583;  Hodges  v.  Ueek,  3 
Moore  C.  P.  240,  4  ECL  648;  Hu^es 
V.  SUrllng,  11  Price  168,  147  Reprint 
433. 

[a]   Srrors  in  Jarat  or  sotloe^d) 

Time  to  Justify  will  l>e  allowed  for 
certain  errors  in  Jurat  (Drabble  v. 
Denham,  2  Chit.  92.  16  ECL  624;  Ar- 
rington's  BaU,  1  (Jhit.  496.  18  ECL 
271),  (2)  or  in  the  notice  of  Justifica- 
tion (Atkinson's  BaU,  2  Chit.  86,  18 
ECL  620). 

1.  Well's  Ball,  1  Blng.  869,  8  ECL 
647,  130  Reprint  146;  George  v. 
Barnsley,  1  Chit.  7,  IS  SOL  20; 
Oablents'a  BaU,  1  Harr.  A  W.  111. 

[a]  Ab  anuvtt  to  add  ana  jwtl^ 
ball  ea  gnmad  of  iMll  ma*  attaadtaur 
must  show  promises  to  attend  and 
that  deponent  believed  ball  competent. 
awUllm  v.  Howes,  2  Chit.  107,  IS 
ECL  634;  HamUton  v.  Dalnsford,  2 
Chit.  82,  18  ECL  516;  West's  Ball,  1 
Chit.  292.  18  ECL  162;  Glllbank's  Ball, 
9  D.  A  R.  6.  22  ECL  583.  But  when 
contra  see  Joyce  v.  Pratt,  6  Blng. 
377,  19  ECL  176,  13ft  Reprint  1326: 
Lascar  v.  Horloseph.  1  Blng.  367,  8 
ECL  640.  110  Rwrbit  144. 

8.  O'NeU  V.  Dorkee.  12  HowPr  (N. 
y.)  94. 

a,  Jones  V.  Badger,  S  Blnn.  (Pa.) 
461. 

4k  ITamber  of  saxetlea  reqnlred  see 

supra  !  58. 

5.    See  statutory  provisions. 

[a]    A  aat-oa  wUl  not  be  ooasld- 

•red  (1)  In  mitigation,  nor  for  such 
purpose  will  an  affidavit  be  required 
which  In  effect  substantially  operates 
to  reduce  the  demand.  Rohblns  v. 
Upton,  20  P.  Os.  No.  11,886,  6  Cranch 
C.  C.  498.  (2)  But,  where,  in  an  action 
for  libel,  damages  were  laid  at 
twenty  thousand  dollara  and  plaintiff 
averred  damagea  to  the  same  extent, 

iustifteation  waa  required  for  Bve 
lundred  dollara  only.  Mayo  v.  Smith, 


16  F.  Caa.  THo.  9,SGS,  S  Craneta  a  C 

669. 

[b]  £a  SBtflaM  (1)  It  was  re- 
quired that  the  bail,  after  the  pay- 
ment of  all  their  debts,  should  be  re- 
spectively worth  double  the  amoom 
of  the  sum  sworn  to;  or  shoold 
be  worth  one  thousand  pounds  be- 
yond that  sum  If  such  sum  exceeded 
one  thousand  pounds.  1  Tldd  Pr.  Ui, 
261.  (2)  And  an  affidavit  of  Justifica- 
tion should  be  to  the  effect  that  the 
baU  are  worth  double  the  ajuount  for 
whlch  they  become  ball,  over  and 
above  their  Just  debts  and  every  otlMr 
sum  for  which  they  are  then  ball 
Henshaw  v.  Woolwrlch.  1  Cromp.  k 
J.  160,  148  Reprint  1371;  Rogers  v. 
Jones,  1  Cromp.  &  U.  328,  149  Re- 
print 428;  Warren  v.  De  Burgh.  T 
Dowl.  P.  C.  96;  Carter's  BaU.  5  DowL 
P.  C.  677;  Hunt's  BaU.  4  DowL  P.  C 
272;  Naylor's  BaU,  8  Dowl.  P.  C  451; 
Lanyon's  Ball,  3  Dowl.  P.  C.  85;  Wor- 
Uson's  Bail,  2  Dowl.  P.  C.  63;  SmiUt'a 
Ball,  1  Dowl.  P.  C.  499;  Anonymous.  1 
Dowl.  P.  C.  169;  Stevens  v.  ICUler,  2 
U.  A  W.  868,  160  Reprint  799;  Hons- 
ley  V.  Boyd.  1  Scott  698;  Darling  v. 
Hutchinson,  2  Tyrv.  491;  Delwarte's 
BaU,  W.  W.  A  D.  390.   

6.  Cafiero  v.  Demartino.  6  NTWUr 
Dig.  66. 

la]    IMmble  tb*  aiBovat   (1)  wai 

formerly  required.  Chapin  v.  Wbttet 
2  HowPr  (N.  Y.)  10%:  Ixnils  *. 
Mitchell,  S  Hill  <N.  Y.)  879.  (2)  The 
rule  reaulrea  that  ball  mumt  Juatlfy 
in  doubla  the  amount:  nevertMlesa 
If  Ita  enforcement  wUl  opermte  e^ 
pressively.  as  where  the  denoand  i» 
very  large,  the  court  will  rolllgaU 
the  sum  by  making  it  reasonably 
sufficient  to  securebialntiff.  Crome- 
lines  V.  Beldena,  1  Wend.  (N.  Y.)  167 

[b]  Where  there  is  an  iaxdar  l» 
hud  the  ball  in  a  lacn  aaaoaa^  tk« 
bail  wUl  be  permitted  to  Juatify  ia 
a  reasonable  sum  beyond  the  amount 
specifled  In  the  order.  Beldena  v 
Cromellnes,  1  Wend.  (N.  Y.>  19T 
(holding  that,  where  the  debt  sworn 
to  was  thirty  thousand  dollaxs,  and 
the  order  to  hold  to  ball  was  fortr- 
five  thousand  dollars,  a  JustUlcatloa 
amounting,  In  the  aggregate,  to  Ibt 
latter  sum,  made  by  two  or  more  per- 
sons, may  be  allowed  as  suOlclent). 

r.  Jones  V.  Veetrls.  3  Bins.  N.  Cu 
677,  32  ECL  313,  132  Reprint  671: 
Rex  V.  Essex.  2  Dowl.  P.  C  712; 
Bird's  Ball,  2  Dowl.  P.  C.  6S3:  Kmr 
Mclntyre,  2  M.  A  W.  S47.  ISO  Rtptlat 
790. 

[a]  Allowaaoa  dlaoratJoaazy,. — As 

application  to  change  bail  Is  ad- 
dressed to  the  discretion  of  the  coart 
whose  decision  thereon  will  not  be 
reversed  on  appeal  unless  tor  good 
cause  shown,  (jolgate  v.  aiU.  M  TL 
66. 

[b]  Where  ball  were  xaJaaM  «■ 
foiialoal  gcoaad^  leave  to  add  ae* 
ball  haa  been  refused.  Elliott  v.  Gal* 
teridge.  6  Dowl.  P.  G 


For  later  cases,  devdopmaata  and  ehaagas  In  the  law  see  onmulatlve  AnnoUtlona,  aame  tltlSrP^ge  and  nata  nan^w. 
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lowed  for  other  good  cause.*  Bat  where  bul  be- 
oomes  ineompetent  after  the  reeognixaiioe  ia  eom- 
pleted,  defraidant  eannot  be  requind  to  put  in  new 
bail* 

Notke  of  an  intoitloii  to  add  new  bail,  aa  well 
as  to  justify,  ahonld  be  given  by  defendant.^** 

[f  64]  4.  Refeum  and  Filing.  As  a  general  rule 
it  is  neceaaazy,  in  rarder  to  render  a  ree(^;aiaance  a 
perfect  inatrtunent,  which  ia  vaXid  and  euoreeable, 
that  it,  or  a  copy  thereto,  be  returned  to  the  court 
and  be  filed;"  bnt,  where  omiaaion  to  file  the  bail- 
piece  has  been  1^  mistake,  the  court  may  order  it 
to  be  filed  nunc  pro  tnne.*'  Where  a  recognisance 
ia  returned  and  filed  among  the  p^wrs,  it  is  not 
easential  to  incorporate  it  in  the  record.^' 

[$  &5]  6.  OoDBtnictioa  in  CteaaraL^  A  bail 
bond  or  recognisance  is  to  be  oonstroed  according  to 
the  rules  of  the  court  in  which  the  action  ia  pend- 
ing, and  the  prinetples  of  law  applicable  thereto,  and 
not  strictly  by  its  terms;*'  but  the  court  cannot,  by 


construction,  give  to  a  condition  in  the  bond  a  [-  no  bail  bond  had  been  returned;'*  bnt  such  failure 


broader  scope  than  is  deariy  expressed  thersin.^* 
66]  «.  Awilgninwit  of  Bail  Bond.  Under  an 
early  English  statute^*  it  was  provided  tiiat  the 
shenff,  at  the  request  and  coat  of  plaintiff,  ^Kmld 
assign  to  him  the  baU  bond  by  indorsing  the  same 
and  attesting  it  under  his  hand  ai^  seal  in  the  fneft* 
enee  of  two  or  more  credible  witnesses,^  and  l&at 
ujKm  sneh  assignment  plaintiff  mwht  hnng  an.ao- 
tton  thereOD  in  his  own  name,  and  statutes  in  anb- 
stuiea  the  same  have  been  enacted  in  tiw  United 
States.^'  But  ^aintiff  may  lose  .this  right  by 
waiver,'''  or  by  naving  already  obtained  the  saaaa 
benefit  he  would  have  derived  from  the  putting,  in 
of  meeial  bail."  While  the  Bnglish  act  requires 
the  bail  bond  to  be  assigned,  where  an  action  of 
debt  is  to  be  brought  thereon,  it  has  in  this  re^wct 
sometimes  been  darted  from  by  the  statutes  en- 
acted in  the  United  States.'^  Under  some  statutes 
if  the  sheriff  fails  to  make  such  assignment  he  ^all 
be  liable  as  special  bail  in  the  same  manner  as  if 


[e]   A  WW  IwnHaoi  mmak  be 

Im  wher»  baU  have  bean  rejeoted. 
Lrftwia  V.  Gadderrer,  6  B.  &  Aid.  704, 
7  ECL  38S.  106  Reprint  1348. 

[d]  nmW  ta^«.^(U  A  sheriff 
may  take  a  new  bond  and  tnav  aban- 
don an  Illegal  one  which  he  orislnally 
took.  State  v.  MoKeown,  IS  La.  Ann. 
5»6.  (2)  And,  where  apeclal  ball  fall 
to  JuBtlfy.  the  sheriff  may  put  in  new 
bail,  even  after  an  attachment  for 
not  brlnalng  in  defendant's  bo^. 
Hamilton  v.  Jones,  6  Blng.  628,  Id 
KCIj  384,  130  Reprint  1428. 

8.  Walker  v.  Kennlson.  34  N.  H. 
2&7  (to  allow  ball  to  be  a  witness); 
Leggett  V.  Boyd,  8  Wend.  (N.  T.) 
378  (holding  that  ball  may  be 
changed  upon  the  subatltutton  of 
other  ball,  where  it  becomes  neces- 
sary to  use  the  released  bail  as  a 
witness). 

[a]  Sail  beoomlnff'  incompetent. — 
Time  will  be  allowed  to  add  and  Jus- 
tify another  bail  where  ball  who  has 
consented  becomes  in  com  pete  at. 
Anonymous,  1  Chit.  6.  11,  18  ECL  19. 
22:  Dixon  v.  Clarke.  1  Chit.  3,  18  ECL 
16.  See  also  Ayton's  Ball,  1  Chit  4, 
18  ECL.  17. 

[b]  If  tlau  has  been  granted  to 
ta«n»  tato  tt»  sagqtMMiy  of  f  momt 
btill,  fresh  ball  may  be  put  In.  Pree- 
man  v.  Oldham.  2  Chit.  84.  18  BCL 
618. 

Reg.  V.  Shirley,  13  L.  J.  Q.  B. 

346. 

10.  Brown  t.  Williamson,  8  N.  J.  L. 
S68  (holding  also  that  a  notloe  that 
be  Intends  to  psrfeot  ball  Is  Insuffl- 
dant). 

11.  Darling  v.  Hubbell,  9  Conn. 
SSO:  Trigg  V.  Shields.  Hard.  (Kv.) 
168;  Rnggles  v.  Berry,  76  Me.  262; 
Quarles  v.  Buford.  8  Munf.  <17  Va.) 
487.  But  see  Jones  t.  Bunn,  2  Hetc 
<Ky.)  490  (holding  that  a  reoulrement 
tliat  the  bond  when  aeoepted  shall  ba 
returned  to  the  cleric's  ofllce  Is  mere- 
ly directory) ;  Haxcy  Hfg.  Co.  y. 
Bowie,  96  Me.  436,  62  A  906  (holding 
ttiat  the  provision  of  Rev.  St.  c  86  I 
1,  requiring  the  clerk  of  the  court 
to  note  on  the  writ  that  a  ball  bond 
taken  on  mesne  process  Is  filed  Is 
directory,  and  not  mandatory ;  and 
tbere  being  no  time  flxed  by  the  stat- 
ute for  such  notation,  nor  any  penalty 
imposed  for  Its  neglect,  the  omission 
to  make  such  notation  has  no  effect 
on  the  bail  bond). 

[a]  In  Zmtooky  It  has  been  held 
ttmt  Judgment  cannot  be  rendered 
against  the  appearance  bail  unless  a 
bfltil  bond  has  been  taken,  and  a  copy 
thereof  has  been  returned  to  the 
clerk's  office.  Duffin  v.  Ware,  Ky. 
Z>ec.  144:  Bridges  v.  Young,  Ky.  Dec 
111;  Collett  V.  Bright,  Ky.  Dec.  86; 
Cooke  V.  Stubbs,  Ky.  Dec.  32. 

(b3    WbMsvsr  a  Jutlcs  vg  ths 
MoogBlswi  a  pvrty  to  appear 

c<  c.  j.~tn 


at  any  court  of  reoord,  It  la  his  doty 
to  transmit  the  reoognliance  to  that 
court,  that  It  may  be  entered  of  rec- 
ord.  Bridge  V.  Ford,  4  Mass.  641. 

[c]  Unot  of  *"*|f  tba  ballplsos 
is  to  render  It  a  reoord  of  oourt  on 
which  an  action  will  lie.  Green  t. 
Ovington,  16  Johns.  (N.  T.)  S6. 

la.  Nichols  V.  Sutfln,  7  Cow.  <N. 
Y.)  422  (where  such  an  order  was 
made  after  judgment). 

 [a]   Bemsdy  where  bond  lost^(l) 

Where  the  original  bond  Is  lost  and 
an  application  Is  made.  In  an  action 
upon  the  recognisance,  to  substitute  a 
copy  in  Ueu  of  the  original,  notice 
should  be  given  to  the  sureties  as 
well  as  to  the  principal.  Montgom- 
ery V.  Henry,  10  Mich.  19.  (2)  And 
it  has  been  held  tbat,  if  a  bond  is 
lost,  permission  may  be  given  after 
a  verdict  to  flle  common  ball  nunc 
pro  tunc.  Napier  v.  Whipple,  3  CaL 
<N.  Y.)  88.  See  generally  Lost  In- 
struments [26  Cyo  1607]. 

IS.  Coleman  v.  Patton,  1  A.  K. 
Marsh.  <Ky.)  392  (holding  that  In  a 
recognisance  of  special  ball  taken  be- 
fore a  Justice  of  the  peace  It  Is  not 
essential  to  the  liability  of  the  ball 
that  the  recognisance  be  Incor- 
porated in  the  record,  as  It  Is  suffi- 
cient if  It  is  returned  and  filed  among 
the  papers). 

See  also  Infra  i  104. 

18.  Beers  v.  Haughton,  9  Pet.  (U. 
S.)  329,  9  L.  ed.  14S. 

[a]  Ooastrnotloa  of  partlonlar 
bonds.'!  (1)  A  bond  or  recognisance 
under  the  statute  by  a  party  charged 
with  a  secret  assault  to  answer  the 
complaint,  and  abide  the  order  of  the 
court  thereon,  is  construed  as  re- 
quiring the  prisoner  to  abide  the  or- 
der of  court  respecting  damages. 
Billinga  v.  Avery,  1  Conn.  336.  <3> 
A  condition  In  a  recognisance  to  per- 
form the  acts  required  by  a  certain 
sutute,  which  statute  has  been 
amended  by  striking  out  certain 
words  and  Inserting  others,  is  con- 
strued as  binding  the  obligor  to  per- 
formance according  to  the  statute  as 
amended.  Dike  v.  Story,  7  Allen 
(Mass.)  349. 

18.  Bristol  v.  arafl,  79  App.  Dlv. 
438.  80  NYS  89  [aff  179  N.  T.  BBl 
mem,  71  NB  1129  meml. 

17.   St.  4  Anne  c  16. 

[a]  "At  oonmoa  law,  when  the 
Sheriff  arrested  the  body  of  a  de- 
fendant on  civil  process,  he  was 
bound  to  take  a  bond  for  his  appear- 
ance at  the  return  day  of  the  writ, 
and  the  defendant  was  then  bound 
to  perfect  his  ball  by  giving  ball  to 
the  action.  The  former  was  made 
payable  tp  the  Sheriff,  as  it  was  taken 
for  his  security,  and  the  latter  to 
the  plaintiff  in  the  action.  The  Sher- 
iff might  osslm  the  baU  to  the  writ, 
to  the  plalnUn;  but  by  the  law  was 


not  bound  to  do  BO.  If  he  did  as- 
sign it,  the  asalshnment  conveyed  to 
the  plaintiff  no  legal  Interest  In'  It, 
for  If  he  sued  upon  It,  the  action 
was  in  the  nam*  of  the  Sheriff,  and 
he  being  the  plaintiff  at  law,  oould 
at  any  time  dismiss  the  suit.  To 
remedy  this  evil,  the  Statute  of  the 
4th  and  Sth  Anne  was  passed,  which 
enacted — 'that  the  Sheriff  at  the  re- 
quest and  at  the  cost  of  the  plain- 
tiff, or  his  attorney,  shall  assign  to 
him  th^  ball  bond  by  endorsing  the 
same,  and  attesting  it  under  his  hand 
and  seal,  in  the  presence  of  two  or 
more  credible  witnesses,  Ac'  It  then 
provides,  that  upon  a  breach,  the 
plaintiff  may  bring  an  action  In  his 
own  name."  Mann  v.  Hunter,  47  N. 
a  11.  12. 

la.  See  statutory  provisions;  and 
Florence  v.  Shumar,  S4  N.  J.  L.  4B6; 
Hunt  V.  Allen,  22  N.  J.  L.  633;  Mann 
V.  Hunter,  47  N.  C.  11. 

[a]  Aftw  entry  of  balL^Plalntlfl 
cannot  take  an  assignment  of  the 
bond  after  bail  to  the  action  are  put 
In.  unless  they  have  been  regularly 
excepted  to.  ULlnes  v.  Hunt,  8  Johns. 
(N.  Y.)  868:  Ferris  v.  Phelps.  1 
Johns.  Caa.  (K.  T.)  243.  Col.  A  cT  Cas. 
99. 

[b]  Bffeot  mpoB  mt.~(l)  By 
taking  an  assignment  of  a  ball  bond 
and  suing  on  It,  plaintiff  does  not 
put  an  end  to  the  original  action,  and 
should  not  discontinue  it.  Kde  V. 
Colllngrldge,  11  M.  &  W.  61,  162  Re- 
print 716.  (2)  He  may  proceed  with 
the  original  action.  Belts  v.  Smyth, 
2  Q.  B.  113,  42  IBClj  696.  Il4  Reprint 
46.  (8)  But  after  so  doing  plaintiff 
cannot  call  for  a  return  to  the  writ, 
before  It  ia  determined  whether  the 
bond  is  good  or  not.  Brooke  v.  Stone, 
1  WUs.  C.  P.  223,  96  Reprint  586. 

18.  Magnet  v.  Hallet,  1  Cat  (N. 
T.)  66. 

[a]   A  plalBUC  doss  aot  mtv*  bi> 

right  to  an  assignment  of  the  ball 
bond  by  excepting  to  ball  above  put 
in  after  forfeiture  of  the  ball  bond. 
Boldero  v.  Cray,  Cowp.  769,  98  Re- 
print 1862;  Edmond  v.  Ross,  8  Price 
5,  147  Reprint  3. 

ao.  Union  Bank  v.  Kraft.  2  Serg.  & 
R.  284;  Prieatroan  v.  Keyser,  4  Bum. 
344. 

31.  Price  V.  Lee,  1  Bibb  (Ky.)  434 
(no  assignment  necessary).  See  also 
Infra  i  149. 

[a]  Where  assignment  Is  express- 
ly required  by  statute.  It  must  be 
made,  but  otherwise  If  the  statute  Is 
silent  thereto.  Sompeyrao  v.  enable. 
10  Mart.  (La.)  361. 

fla.  Hardy  v.  Andrews.  49  N.  C. 
476;  Hlgglns  v.  Glass,  47  N.  C.  363. 

XdabHity  of  sheriff  as  baU  gas- 
snillT  see  Sheriffs  and  Constables  £86 
Cyol718T. 

where 
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to  assi^  does  not  nullify  the  bond,  but  simply  ren- 
ders it  a  oommon-law  bond  whioh  may  be  enforced 
by  the  sheriff."" 

Snffiduu^  of  asBignmeut.  The  assignment  of  a 
bail  bond  to  plaintiff  by  the  sheriff  under  the  stat- 
utes is  usually  required  to  be  under  his  hnnd  and 
seal  with  two  subscribing  witnesses,  and  the  as- 
signment should  be  in  compliance  therewith.**  In 
the  absence,  however,  of  a  statutory  requirement  an 
aBsi;gnmen1j  may  be  valid  and  effective,  although  not 
under  seal,  provided  it  cleaiiy  purports  to  transfer 
tlie  bond;^  nor  need  it  be  made  by  the  ofiSeer  in 
bis  official  capacity  if  such  capacity  appears  in  the 
bond.2*  Where  the  bond  is  given  to  the  sheriff  or  his 
Successors  in  office,  his  successor  may  execute  a  valid 
assignment  of  the  bond;'^  but  an  assignment  by  the 
administrator  of  the  sheriff  will  confer  no  right 
upon  the  assignee  to  sue  in  his  own  name.'* 


— Tn  a  case  where  there  had  been  an 
attethpt  to  entrap  the  ball  a^ralnst 
the  Juatlce  of  the  case.  It  was  held 
that  no  recovery  could  be  had  agalnat 
a  sherlfF  for  refUBlns  to  assign  a  bail 
bond  that  waa  uneniorceable.  Newell 
V.  Hoadley,  8  Conn.  381. 

as.  Hlgglns  V.  Glass.  47  N.  C.  353 
{holding  that  he  might  sue  on  the 
obligation  thus  talten  as  a  bond  at 
common  law,  and  recover  from  the 
obligor,  the  Intended  ball,  the  amount 
recovered  from  him). 

84.  Mann  v.  Hunter,  47  N.  C  11; 
Boloman  v.  Evans,  14  S.  C.  L.  274 
(holding,  however,  that,  under  a  plea 
of  non  est  factum,  the  objection  could 
not  be  raised  that  the  bond  was  Il- 
legally asBlsned  to  plaintiff). 

[a]  *  ABM  o  16  §  ao,  (1)  the 
sheriff  was  required  to  assign  the 
ball  bond  to  plaintiff  on  his  request 
after  Its  forfeiture,  and  such  assign- 
ment should  be  under  seal  (Hams  v. 
Ashbr,  1  8«lw.  &S6  note),  (2)  end  exe- 
cuted in  the  presence  of  two  wit- 
nesses (Phillips  v.  Barlow,  1  Bing.  N. 
Cas.  433,  27  ECL>  708,  ISl  Reprint 
1184).  (3)  And  plaintiff  could  not  be 
one  of  the  witnesses.  White  v.  Bar- 
rack, 1  M.  &  W.  424,  ISO  Reprint  600. 

[b]  If  the  BUM  of  ttim  akexlff  does 
Boi  precede  the  Mai  the  assignment 
will  not  be  good  where  the  statute 
prescribes  the  form  of  assignment 
concluding  with  "In  witness,  where- 
of, I  have  hereunto  set  my  hand  and 

seal,    this    the    day   of   ." 

Hardy  v.  Andrews.  49  N.  C.  476,  478. 

[c]  raUmze  of  oae  of  two  wlt- 
neasea  to  anbaortbe  his  name  will  not 
Invalidate  an  assignment  made  under 
a  statute  requiring  it  to  be  executed 
In  the  presence  of  two  witnesses. 
Bleibdrey  v.  Keppler,  33  N.  J.  Li.  140. 

[d]  The  omission  of  the  name  of 
the  county  over  which  the  sheriff's 
authority  extends  will  not  be  fatal 
under  a  requirement  that  the  bond  be 

executed  by  "I,  A.  B„  sheriff  of   ■ 

county,"  where  the  sheriff  Is  prop- 
erly designated  as  to  his  county  In 
the  body  of  the  bond.  Miller  v. 
White,  6  Yerg.  (Tenn.)  269,  278. 

85.  Wilcox  v.  Ismon.  34  Mich.  268. 
271  (where  the  court  said:  "The 
statute  now  In  force  (Comp.  L>. 
(1871)  t  6754)  does  not  require  it  to 
be  under  seal,  as  some  earlier  stat* 
utes  did,  and  the  seal  was  therefore 
not  essential.  Nor  do  we  think  the 
assignment  need  purport  to  be  an 
official  act,  the  official  character  ap- 
pearing In  the  bond  Itself,  upon 
which  the  assignment  was  Indorsed. 
Any  Indorsement  by  the  officer  pur- 
porting to  transfer  the  bond  to  the 
plaintlns  would  be  suflicient;  he  holds 
the  bond  for  his  protection  as  an  In- 
dividual, and  transfers  it  to  the 
plaintiffs  that  they  themselves  may 
assume  the  responsibility"). 

06.    Wilcox  V.  Ismon,  34  Mich.  2S8. 

«7.  Loker  v.  Antonio,  15  S.  C.  L. 
176  (where  the  court,  while  admit- 
ting that  by  the  English  law  the  as- 


signment of  ball  bonds  must  be  by 
the  sheriff  who  takes  them,  held  that 
In  South  Carolina  hall  bonds  are 
given  to  the  sheriff  and  his  successor, 
and  may  be  assigned  by  his  suc- 
cessor); Osborne  v.  Cornish,  20  U.  C. 
Q.  B.  47. 

as.    Mann  v.  Hunter,  47  N.  C.  11. 
B9.    Harris  v.  Brown.  11  La.  90. 

30.  In  criminal  prosecutions  see 

Infra  JS  277.  278, 

31.  Eagan  v.  Stevens,  39  Hun  (N. 
T.)  311  [diet  McShane  v.  PInkham,  19 
NTS  969,  22  NYClvProc  173].  But 
see  Congar  v.  McFarlan,  14  N.  J.  L. 
370. 

[a]  Ob  appeal*— Honey  cannot  be 
given  in  lieu  of  ball,  on  appeal,  ex- 
cept by  consent.  Collins  v.  Owynne, 
2  Moore  &  8.  775.  Compare  Appeal 
and  Error  |  11E2. 

[b]  A  Bote  of  a  third  person.  In- 
dorsed by  a  defendant  who  Is  arrest- 
ed, as  security  to  the  sheriff  instead 
of  ball  cannot  be  collected  by  the 
sheriff  Where  the  transfer  is  contrary 
to  the  statute  eoncernlnr  sheriffs. 
Stron^r  V.  .Tompkins,  8  Johns,  (N. 

'st  4S  Geo.  m  o  46  I  2  [as 
amended  by  7  d:  8  Geo.  VI  c  711;  1 
&  2  Vict,  o  110.  See  also  Hesnll  v. 
Dakin,       R.  S  Q.  B.  18. 

[a]  IB  Oa&ada  see  HcKane  v. 
O'Brien,  40  N.  B.  392,  10  BastLR  19 
(construing  Can.  St.  [1903]  c  30  I  B), 

[b]  OoBsldered  as  hall  to  action. — 
Money  so  deposited  may,  at  the  op- 
tion of  defendant,  be  held  and  con- 
sidered as  ball  to  the  action,  at  any 
time  before  the  right  to  put  in  such 
ball  expires.  Rowe  v.  Softly,  6  Blng. 
634,  19  ECL  287.  130  Reprint  1425; 
Hannah  v.  Willis,  4  Blng.  N.  Cas.  310, 
33  ECL  726.  132  Reprint  807;  Stam- 
ford v.  McCann,  2  C.  M.  &  R.  632,  150 
Reprint  269:  Straford  v.  Love,  3 
Dowl.  P.  C.  B93. 

33.  See  statutory  provisions;  and 
Commercial  Warehouse  Co.  v,  Graber, 
46  N.  Y.  393  [aff  32  N.  Y.  Super.  638] 
(construing  Code  Civ.  Proc.  t  197); 
Hermann  v,  Aaronson,  8  AbbPrNS  (N. 
Y.)  155. 

34.  Alexander  v.  Creamer,  46  App. 
Div.  211,  61  NYS  539  (holding  that, 
where  one  sues  for  money  deposited 
with  a  sheriff  as  ball  In  attachment 
against  a  debtor  In  supplementary 
proceedings,  and  falls  to  prove  that 
the  attachment  proceedings  are  ter- 
minated, a  verdict  should  not  be  di- 
rected, but  the  complaint  should  be 
dismissed  without  prejudice). 

[a]  Judgment  atayed  hy  vadertak- 
tag  npoB  upeal. — <1)  On  the  ground 
that  a  Judgment  which  has  been 
stayed  by  an  undertaking  given  upon 
an  appeal  therefrom  Is  not  a  final 
Judgment  within  the  meaning  of  a 
statute  providing  that.  If  final  Judg- 
ment Is  rendered  for  plaintiff,  money 
deposited  by  defendant  In  lieu  of  bail 
must  be  applied  In  satisfaction  of  the 
Judgment,  It  has  been  held  that,  where 
a  defendant  who,  on  behig  arrested. 


Tinu  of  asfiigmnent.  The  transfer  of  the  bond  by 
the  sheriff  to  the  creditor  may  be  sufficient  when 
made  at  any  time  before  trial  and  judgment  against 
tlic  bail,  where  a  statute  or  rule  of  practice  re- 
quires plaintiff  to  exhibit  the  bond  assigned  to  hinii 
which  he  can  only  do  at  the  trial." 

[$  67  J  H.  Honay  Deposited  in  Lieu  of  Bail— 1. 
In  Gencrol,'*^  In  the  absence  of  a  statute  authoris- 
ing it  general  power  to  take  bail  does  not  authorize 
receiving  a  deposit  of  money  in  lieu  of  bail.'*  But 
by  statute  in  England,*'  and  in  some  of  the  United 
States,  persons  arrested  may  make  a  deposit  of 
money  in  lieu  of  giving  bail." 

68]  2.  Disposition  of  Deposit—a.  Befniidins. 
Where,  under  the  statute,  money  deposited  in  lieu 
of  bail  has  been  released,  as  by  a  termination  of 
the  proceedii^,**  or  by  the  giving  and  justifieation 
of  snffleient  special  bail,'*  or,  what  is  equivalent  to 

deposited  money  In  lieu  of  ball,  ap- 
peals from  the  Judgment  rendered 
against  him  and  gives  an  undertak- 
ing to  stay  execution,  he  Is  entitled 
to  a  return  of  the  money  .so  deposited. 
Lake  v.  Haseltine,  12  NYClvProc  309, 
18  AbbNCas  820.  (2)  But  an  original 
Judgment  for  defendant  does  not  re- 
lease the  deposit,  and  If  a  contrary 
rule  was  sound  it  could  avail  only  in 
actions  at  law,  and  not  In  equitable 
actions  for  an  accounting,  where  the 
disposition  of  a  deposit  rests  in  the 
discretion  of  the  court,  so  that  to 
such  action  a  deposit  as  t>all  will  not 
be  returned  on  a  dismissal  on  the 
merits,  where  plaintiff  has  appiealed 
from  the  Judgment  and  has  ftled  an 
undertaking  staying  execution.  Allen 
V.  O'Bryn,  68  Misc.  32,  108  NYS  838. 

[b]  Ob  defendaBt's  death. — Where 
defendant  died  Insolvent  before  trial, 
bail  have  been  allowed  to  take  oat 
money  they  had  deposited  to  defend- 
ant's use.  Palmer  v.  Reiffenatein,  7 
M.  &  O.  641,  49  ECL  641,  ISS  He- 
print  268 

fc]  men  tt  la  dtsi  iiiiasa  that 
def eBdABt  shOBld  Bot  have  Imab  ar- 
rested, he  is  entitled  to  a  refunding 
of  -special  ball  deposited  by  him. 
Adams  V.  Sutherland.  10  Ont.  646, 
6  OntWR  434. 

35.  Welchman  v.  Sturgis.  13  Q.  R 
662,  66  ECL  668,  116  Reprint  1374; 
Oreen  v.  Olaaebrook,  l  Blng.  N.  Cms. 
616,  27  ECL  746,  131  Reprint  1216; 
Bloor  v.  Ck>x,  6  Dowl.  P.  C.  266;  Toung 
V.  Maltby,  3  Dowl.  P.  C.  604;  0«a^ 
V.  Coppin,  3  Dowl.  P.  C.  74;  Hanwell 
V.  Mure,  2  Dowl.  P.  C.  155;  Alceolaa 
V.  Nygren,  23  L.  J.  Q.  B.  287. 


[a]  Until  after  the  kMbt 
JnstUloatlOB  of  ball,  a  motion  to  re- 
fund money  deposited  In  lieu  of  ban 
cannot  be  made.  Hermann  v.  Aaron- 
son,  S  AbbPrNS  (N.  T.)  389,  34  How 
Pr  272  [aff  8  AbbPrNS  IBS]. 

[b]  BtlpiilatloBa;  performawcaB. 
(1)  where  a  Judgment  debtor  in  tort, 
arrested  under  execution  against  the 
body,  deposited  with  the  sheriff  a 
sum  In  excess  of  the  Judgment  on  an 
agreement  with  the  judgment  cred- 
itor that,  on  his  filing  sumclent  sure- 
ties within  a  specified  time,  the  de- 
posit should  be  returned  to  blm,  but 
on  his  neglecting  or  refusing  to  file 
the  undertaking  within  the  sp«cUtod 
time  the  amount  of  the  deposit  shonid 
be  applied  on  the  Judgment,  and  with- 
in the  time  specified  the  debtor  served 
a  sufnctent  undertaking  on  the  at- 
torney of  the  creditor,  but  the  attov- 
ney  retained  the  undertaking  to  mib- 
mlt  it  to  his  client  until  It  was  too 
late  to  nie  It  with  the  clerk  before 
the  expiration  of  the  spedfled  tima. 
the  debtor  did  not  nes^ect  and  refvae 
to  file  the  undertaking  within  the 
specified  time,  and  ha  wma  entlttad 
to  a  return  of  the  depoalt  (Donahma 
v.  Ounter.  161  Wis.  ifs,  1S8  NW  SI: 
Donahue  v.  Ounter.  142  Wis.  466,  Itt 
NV  960):  (2>  and  in  such  a  case  tba 
irtieritt  oould.not  retain  the  money  Iqr 


For  later  eaass,  dsvaiopBWBts  and  ohaBvas  in  the  law  see  cumulative  Annotations,  same  title, 
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giving  special  bail,  upon  a  surrender  of  defendant 
before  jadgment,^^  such  money  should  be  returned 
to  defendant.  And  where  defendant's  default,  is 
taken,  bat  it  is  subseqnently  opened  and  set  aside, 
money  deposited  as  bail  may  be  returned,  as  it  is 
not  irrevocably  forfeited  by  the  default.'^  After 
jndgmoit,  however,  the  surrender  of  defendant  will 
not  relieve  money  thns  deposited,  even  though  it 
is  the  money  of  a  third  person,"  although  defend- 
ant may  be  entitled  to  a  return  of  the  excess  of 
tiie  money  deposited  over  the  amount  of  the  jn^- 
ment.*' 

Ketnm  of  money  deposited  }sj  tidrd  ponon. 
The  eases  nnder  the  statntes  are  somewhat  eon- 
flieting  as  to  whether  mon^  deposited  by  is,  third 

virtue  of  a  statute  providing  that, 
where,  pending  an  appeal  without 
stay  of  exeoutlon,  the  sheriff  col- 
lects the  judfrment.  restitution  must 
be  niBde  on  the  reversal  of  the  Judg- 
ment, because  the  sheriff  did  not  col- 
lect the  money  deposited  on  execu- 
tion (Donahue  v.  aunter,  supra; 
Donahue  v,  Ounter,  supra). 

[c]  bmflolwur  of  afldavit  to 
hold  to  ball  2to  rronnd  for  withdraw- 
ing flspoattrf   Money  paid  into  court 


person  will,'  when  released,  be  repaid,  npon  mo- 
tion, directly  to  the  third  person.  It  has  been 
held  that,  except  where  aathorized  by  statute,** 
sucli  cash  deposit  could  be  returned  to  no  other 
person  than'  defendant,  even  though  deposited  by 
a  third  person,^*  althoi^h  it  has  been  held  others 
wise." 

69]   b.  Satisfaction  of  Plaintiff's  Judgment 

Money  so  desposited,  if  not  relensed,  can  be  held 
and  applied  only  to  the  purpose  for  which  it  was 
depodtad;**  and  if  special  bail  is  not  put  in,  nor 
anything  else  done  to  release  the  deposit,  and  the 
money  remains  on  deposit  at  the  time  of  nnal  ju<^ 
ment  for  plaintiff,  it  should  be  applied  in  satisfac- 
tion of  sneh  jn^nent,**  even  though  it  may  have 


in  lien  of  ball,  but  under  a  protest 
against  the  sufficiency  of  the  affi- 
davit to  hold  to  ball,  win  not  be  paid 
out  of  the  court  to  defendant  on  the 
ground  that  the  affidavit  Is  Insuffi- 
cient. Oreen  v.  Olasshrook,  1  BIng. 
N.  Cas.  616,  11  BCL  746.  IH  Reprint 
1216. 

36,  Hermann  v.  Aaronson,  8  Abb 
PrNS  (N.  T.)  165 

[a]  Where  a  third  patty  deposits 
him  own  money  In  lieu  of  ball  to  the 
action,  he  may  take  it  out  of  court 
upon  defendant's  surrender  and  with 
defendant's  consent.  Douglass  v. 
Stanbrough.  S  A.  &  E.  316,  30  ECL 
160,  111  Reprint  434;  Bull  v.  Turner, 
1  M.  &  W.  47,  150  Reprint  S40. 

87.  Arquette  v.  Marshall  County, 
76  Iowa  191.  39  NW  264. 

38.  Herman  v.  Aaronson,  t  AbbPr 
NS  (N.  Y.)  389,  34  HowPr  272  [aff 
8  AbbPrNS  1661;  Bull  v.  Turner,  1  M. 
&  W.  47,  150  Reprint  340. 

89.  Donahue  v.  Ounter,  161  Wis. 
125,  138  NW  61;  Donahue  v.  Ounter. 
142  Wis.  486,  126  NW  »60  <holdIng 
that,  where  a  Judgment  debtor  in  tort, 
who  was  arrested  under  execution 
against  the  body,  deposited  with  the 
sheriff  a  sum  In  excess  of  the  Judg- 
ment, under  an  agreement  that  the 
deposit  should  be  returned  on  hie 
Hung  within  a  specined  time  a  suffi- 
cient undertaking,  otherwise  the 
amount  deposited  should  be  applied 
on  the  Judgment,  the  debtor  was  en- 
titled to  recover  the  excess  on  bis 
failure  to  file  an  undertaking). 
40.  See  statutory  provisions. 
CaJ  "MCOMT,  vlMn  dspoalMl  with 
the  aherltC  In  Ilea  of  ball,  stands  In 
place  of  the  bond,  and  becomes  sut>- 
iect  to  the  same  obligation  to  which 
the  ball  when  accepted  Is  liable.  Un- 
doubtedly, in  the  aosence  of  evidence 
to  the  contrary,  there  is  a  presump- 
tion that  It  belongs  to  the  party  for 
whose  appearance  it  Is  held 'as  se- 
surlty,  but  that  presumption  Is  not 
controlling  when  the  evidence  Is  un- 
contradicted that  the  money  was  de- 
soslted  by  a  third  person,  to  whom 
:he  sheriff  gave  a  receipt  for  the 
noney  when  deposited."  Flnellte  v. 
3onberR.  76  App.  Div.  456,  459,  78 
388.  12  NYAnnCas  1. 
tbl  In  Vsw  York  under  Code  Civ. 
Proc  I  586,  where  the  person  for 
vhose  appearance  cash  ball  fur- 
ilshed  by  another  person  Is  held  as 
security  delivers  to  the  sheriff  a 
vrltton  direction  to  pay  such  money 
o  a  third  person,  not  the  person  who 
eposlted  It,  In  the  event  that  he 
hould  become  entitled  to  the  return 
hereof,  and  subsequently  such  third 
erson  executes  a  paper  authoridng 


the  sheriff  to  pay  the  money  to  the 
man  who  furnished  It,  a  judgment 
creditor  of  the  person  for  whose  ap- 
pearance the  money  was  deposited  as 
security  cannot  obtain  such  money 
unless  he  proves  that  the  money  was 
the  property  of  his  debtor  and  that 
the  atrecClon  for  the  payment  of  the, 
money  to  the  third  person  wis  gtvea 
for  the  purpose  of  nindertng,  delay- 
ing, or  defrauding  creditors.  Flnellte 
V.  Sonberg,  75  App.  Div.  45S,  469.  78 
NTS  8X8,  12  NTAnnCas  1  (where  the 
court  Bald:  "By  this  provision  of 
the  Code  of  Civil  Procedure  a  method 
Is  provided  by  which  a  person  for 
whom  the  money  was  deposited  as 
security  may  provide  for  Its  return 
to  the  person  depositing  it  when  the 
money  Is  not  the  property  of  the  per- 
son for  whose  appearance  it  has  been 
deposited.  It  fa  not  in  the  nature  of 
a  transfer  of  the  money,  but  a 
declaration  that  the  money  when  re- 
paid Is  to  be  repaid  to  the  person 
speclfled,  and  the  section  expressly 
provides  that  the  money  deposited  Is 
then  deemed  the  property  of  the 
third  person,  subject  to  the  plaintiff's 
Interest  therein  and  to  the  rlRhta  of 
a  creditor  where  the  direction  Is 
given  for  the  purpose  of  hindering, 
delaying  or  defrauding  creditors;  but 
to  entitle  a  creditor  to  secure  the 
possession  of  this  money,  there  must 
be  proof  that  the  money  was  the 
property  of  the  debtor  which  should 
be  applied  to  the  payment  of  his 
debts,   and   that   the   direction  was 

JIven  for  the  purpose  of  hindering, 
elaying  or  defrauding  his  creditor. 
Under  such  circumstances,  there  Is 
no  presumption  that  the  money  is  the 
property  of  the  debtor.  On  the  con- 
trary, ft  is  deemed  the  property  of 
the  third  person  to  whom  ft  Is  di- 
rected to  be  paid"). 

[c]  Aoknowledgment  and  record 
of  wrtttea  dlreotion  to  pay. — ^Where 
a  statute  provides  that  a  written  di- 
rection to  pay  money  deposited  in 
lieu  of  ball  to  a  third  person,  in  case 
defendant  becomes  entitled  to  a  re- 
turn thereof  shall  be  acknowledged 
and  recorded  In  like  manner  as  a 
deed,  such  acknowledgment  fs  re- 
quired merely  to  note  the  substance 
of  the  direction  In  the  clerk's  books. 
The  statutory  acknowledgment  last 
above  mentioned  may,  if  Tnsufflclent, 
be  amended  nunc  pro  tunc  on  the 
certificate  of  payment  into  court. 
Kennerly  v.  Tompkins,  7  NTS  921.  17 
NTClvProc  428,  23  AbbNCas  296. 

41.  Doane  v.  Dalrymple,  79  N.  J. 
L.  200.  201.  74  A  964  [cit  Cycj :  Her- 
mann V.  Aaronson,  3  AbbPrNS  (N. 
T.)  889,  34  HowPr  272  [aff  8  AbbPr 
NS  IBS];  Zimmerman  v.  Pelrpont.  17 
Phlla.  (Pa.)  53.  2  LancLBev  177; 
Edelsten  v,  Adams,  8  Taunt.  657,  4 
ECL  276.  129  Reprint  60<l  (where  the 
court  declined  to  pass  upon  the  rights 
or  equities  of  outside  claimants,  and 
held  that  it  was  bound  by  express 
provision  of  the  statute  to  order  a  re- 
turn of  the  money  to  defendant). 

ta]  AttaOlimeiit  by  defendantm 
oredltev  of  monsr  deposited  br  Uilrd 
poxSMb—A  defendant,   having  been 


arrested  and  held  to  bail,  deposited 
the  amount  with  'the  sheriff,  and 
afterward,  having  glven  ball,  obtained 
an  order  that  the  deposit  be  repaid 
to  him.  Before  the  deposit  had  been 
repaid  plaintiff  commenced  a  second 
action  against  the  same  defendant 
and  Issued  a  warrant  of  attachment 
whlob  he  levied  upon  the  deposit.  A 
third  party,  upon  affidavit  .stating 
that  the  money  was  his  money  ana 
not  that  of  defendant,  'and  that  It 
was  advanced  by  him  for  the  deposit 
until  bull  could  oe  found,  applied,  -by 
defendants  attorney,  for  an  order 
that  the  money  be  i>ald  over  to  de- 
fendant's attorney  for  him.  The 
court.  In  denying  the  motion,  said  In 
effect  that  even  if  the  money  at  the 
time  of  being  deposited  with  the 
sheriff  belonged  to  auch  third  person 
It  became  the  property  of  defendant 
by  the  deposit;  that  It  was  loaned 
money  and  loaned  money  is  the  prop- 
erty of  the  loanee.  Salter  v.  Weiner, 
6  AbbPr  (N.  Y.)  191. 

4a.  Nunn  V.  Powell.  1  Smith  13 
(holding  that  it  should  be  repaid  to 
the  person  who  actually  deposited  It, 
and  to  whom  It  In  fact  belonged). 
See  Douglass  v.  Stanbrough,  3  A.  & 

B.  S16,  80  ECL  160.  Ill  Reprint  434 
(holding  that  where  the  third  per- 
son's application  was  granted,  but 
upon  the  ground  that  as  defendant 
was  represented  upon  the  motion  and 
did  not  oppose.  It  was  to  be  treated  as 
his  own  application). 

43.  Prance  v.  Campbell,  9  Dowl.  P. 

C.  914;  atuttz  V.  Heneage,  2  Dowl.  P. 
C.  806;  Halts  v.  Stafford,  2  Scott  426, 
30  ECL  648. 

[a]  Koner  deposited  la  lieu  of 
ban  and  reoctptsd  for  by  the  sheriff 
cannot  be  returned,  but  must  remain 
In  the  sheriff's  hands  to  meet  any 
Judgment  which  plaintiff  may  recover 
In  the  suit.  MacAulay  v.  Jacobson, 
37  N.  B.  537.  2  BastLR  15. 

44.  Commercial  Warehouse  Co.  t. 
Graber,  45  N.  Y.  393  [aff  32  N.  T. 
Super.  638}  (holding  that,  if  plain- 
tiff obtains  Judgment  before  ball  have 
Justlfled,  he  becomes  absolutely  en- 
titled to  an  application  of  the  money 
to  the  satlafaetion  of  hla  judgment): 
Hermann  V.  Aaronson.  S  AbbPrNS  (N. 
T.)  389.  84  HowPr  278  [aif  8  AbbPr 
NS  1551;  Hews  v.  PykeL2  Cromp.  A: 
J.  S59.  149  Reprint  163:  welchman  V. 
Sturgls,  6  D.  &  Ii.  738;  Johnson  v. 
Wall,  4  Dowl.  P.  C.  315;  Cooke  V. 
Bell.  8  L.  T.  Rep.  N.  S.  431;  Stead 
Spelgelberg,  10  WklyRep  46. 

[a]  Xule  aot  vrnflSatML*. — Al- 
though, where  money  fa  deposited  In 
lieu  of  ball,  plaintiff  la  entitled  to 
apply  It  in  satisfaction  of  any  Judg- 
ment obtained  by  him  against  defend- 
ant, this  rule  does  not  apply  to 
money  deposited  not  in  lieu  of  bail, 
hut  merely  as  security  for  the  sher- 
iff and  to  Indemnify  him  for  the  fail- 
ure of  sureties,  in  an  undertaking, 
given  In  the  action,  to  Juetlfy.  Com- 
mercial Warehouse  Co.  v.  Qraber.  45 
N.  Y.  393  [aff  32  N.  Y.  Super.  638]. 

[b]  DSTMstt  to  render  wltaeps  oom- 
pwteat^where.  In  an  action  on  a 
ball  bond,  one  who  is  a  surety  Is 
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been  deposited  by  a  third  person/'*  But  plaintiff 
must  have  obtained  judgment,  or  the  suit  must  foe 
l^lly  determined,  before  he  is  entitled  to  such 
money.** 

70]   I.  Diidiuitt  of  SvntiaB— 1.  In  OensnL*' 

Bail  are  entitled  to  be  disohftiged  and  to  the  en- 
try of  an  exoneretnr  where  there  has  been  a  per- 
formance of  the  conditions  of  their  undertaking^** 
or  where  a  performance  has  been  excused  or  ren- 
dered impossible.** 

71]  2.  By  Perfomiuiot  of  fho  Oondttloiis— «. 
QmmX  Bnle.  Special  bail  are  of  conrse  dischaq^ed 
of  th^  liability  by  a  performance  of  the  condi- 
tions of  the  undertaking,^  as  where  the  ^rineipal 
has  substantially  performed  his  obligation.*^ 

What  conitttntM  perfomaneo.  Oenerally  speak- 
ing, the  conditions  of  the  bond  or  reoognizance 
are  performed  either  1^  P^yi^V  the  debt  or  the 
damages  and  coats  for  which  uie  bail  are  liable, 
or,  whidi  is  more  usual,  by  rendering  the  body  of 
defendant  into  ciutody,*' 

AbatonuLt.  Matten  which  abate  the  suit  op- 
erate as  performance  and  disehaige  the  bail." 

[$  72]   b.  By  Satiflfaction  or  Bdease  of  Debt  or 


Claim.  As  a  mie,  the  satisffiction,  release,  pay- 
ment, or  dischai^  of  the  debt  or  judgment,  and  to 
certain  cases  the  reversal  of  the  judgment,  will 
either  constitute  a  good  defense  in  an  action  againit 
bail  or  oponte  to  dis^ai^  them,**  altbougfa  tiie 
attendant  circumstances  nmy  be  such  that  the  mle 
does  not  apply.**  Thus  if  plaintiff's  claim  is  paid 
b^  the  bail  thdr  liability  is  discharged;**  and  spe- 
cial bail  who  have  become  fixed  can  only  be  r»- 
lieved  by  paying  the  judgment  against  tiieir 
cipal  and  the  costs  of  the  action  agunat  thoa- 
sdves.**  Where,  however,  such  payment  is  nude 
while  an  i^^ieal  is  pending,  it  will  not  wholly  dis- 
charge their  liability  as  bail,  bat  they  will  be 
liable  upon  farther  process  for  costs.** 

73j  c  By  Surrender  of  FrindpaL"*  It  is  & 
general  principle  of  the  law  of  bail  that  a  prqier 
and  timely  surrender  *^  of  the  principal  by  the  hdl 
to  the  action  or  special  bail  eonstitntes  a  perform- 
ance of  their  obligation,  and  disoha^ges  them  from 
liability.*^  Thus  the  bail  will  be  dischai^ed  by  a 
surrender  of  the  principal  before  the  exeeutHm  k 
returnable  to  the  officer  holding  the  same,**  or  be- 
fore any  attempt  is  made  to  enforce  liability  on  the 


offered  as  a  witness,  but  Is  objected 
to,  whereupon  a  friend  of  defendant 
deposits  with  the  clerk  one  hundred 
dollars  of  his  own  money,  "for  the 
benefit  of  the  witnees.  In  case  of  bis 
liability  on  the  bond,"  and  the  wit- 
ness is  sworn,  judgment  ts  rendered 
on  the  bond,  and  plaintiffs  move  that 
the  money  deposited  should  be  ap- 
plied to  satisfy  the  judgment,  the 
motion  should  not  be  granted,  upon 
the  ground  that  the  money  was  not 
deposited  by  the  debtors,  nor  for 
their  use.  for  the  use  of  plaintiffs, 
nor  to  pay  their  judgment,  but  simply 
to  render  the  witness  competent. 
Stuart  V.  UcDougald,  36  He.  398: 
Shackel  v.  Johnson,  7  C.  R  886,  62 
ECL  86B,  137  Reprint  S4S:  Know  v. 
Duncan,  9  Dowl.  P.  C.  179;  Tuton  t. 
Gale.  1  Dowl.  P.  C.  N.  8.  383;  Nyssen 
V.  Ruysenaers.  S  Bxch.  867. 

[c]  WmtheilMd  OsposUi^Whsre 
a  defendant,  under  arrest,  deposits 
with  the  Justice  a  sum  of  money  as 
security  for  his  future  appearance, 
but  without  authority  In  the  justice 
to  receive  It  In  lieu  of  ball,  he  can- 
not maintain  an  action  for  money  had 
and  received  against  the  Justice  who 
paid  the  sum  deposited  to  DlalnttfC 
In  the  first  suit.  Congar  v.  McFar- 
lan.  14  N.  J.  li.  870.  ^  ^ 

48.  Hermann  v.  Aaronson.  8  Abb 
PrNS  (N.  Y.)  156;  Bull  v.  Turner,  1 
M.  &  W.  47.  150  Reprint  340. 

46.  Johnson  v.  Wall,  4  Dowl.  P.  C. 
316.  ^ 

47.  In  oclinlaal  proseoatloiia  see 
Infra  S!  279-891. 

48.  See  infra  fifi  71-75. 
40.    See  Infra  1!  78-99. 

[a]  in  Bxltlsii  OolwabU  ball  put 
In  to  a  writ  of  capias  under  the  Ar- 
rest and  Imprisonment  for  Debt  Act 
<Rev.  St.  [1911]  c  12).  may  be  dis- 
charged on  the  ground  that  plaintiff 
cannot  succeed  upon  his  alleged 
cause  of  action,  but  only  in  a  very 
plain  case.  Ollphant  V.  Alexander,  C 
DomLR  261.  _  . 

BO.  Whipple  V.  Peo..  40  111.  A.  301; 
Van  NeSH  v.  Falrchild,  1  D.  Chlpm. 
(Vt.)  163.    See  also  Infra  I!  72,  73. 

81.  Ithaca  First  Nat.  Bank  v. 
Qogln,  148  Mass.  448.  19  NE  448 
(holding  that,  where  a  debtor  does 
all  that  Is  required  of  him  under  the 
conditions  of  a  recognisance,  ball  are 
not  rendered  liable  because,  from  the 
fault  of  the  magistrate,  an  error  was 
committed  In  the  proceedings). 

8B.  1  Tldd  Pr.  281.  See  also  infra 
II  72,  73. 

sa.  White  Cummins.  1  Overt. 
(Tenn.)  224:  Trlnder  V.  Shirley,  1 
Dougl.  45,  99  Reprint  38. 


54.  Creager  v.  Brengle,  6  Harr,  A 
J.  (Hd.)  234,  0  AmD  618  (holding 
that  payment  of  the  Judgment  bv  a 
surety  of  the  principal,  the  suivty 
being  a  Joint  judgment  debtor,  will 
discharge  the  ball):  National  Si  t  iirity 
Bank  v.  Hunnewell.  124  Masci.  26li; 
Champion  v.  Noyes,  2  Mass.  4  s  1 ; 
Short  V.  Hooker,  40  HowPr  (N.  Y.) 
420;  HechaniCB*  Bank  v.  Hatard,  9 
Johns.  (N.  T.)  392;  Van  Ness  v.  Fair- 
child,  1  D.  Chlpm.  (Vt)  163. 

[a]  Bffsot  of  parmsat  1v  PKlw^Pal 
on  Judgmsnt  for  oMts  ugtMMt  half 
A  Judgment  recovered  by  the  sheriff 
against  the  ball  for  costs  and  fees  Is 
not  discharged  by  the  principal's 
paying  the  original  debt  of  the  cred- 
itor, Seymour  v.  Hine,  1  Root  (Conn.) 
264. 

[b]  VaTmsat  of  JudgnSBt  by  prla- 
olpal'a  JolBt  dsbtOT. — (l)  The  pay- 
ment of  the  Judgment  against  the 
principal  by  one  of  the  Joint  Judg- 
ment debtors  is  a  good  defense  to  an 
action  uj>on  a  recognisance  of  ball. 
National  Security  Bank  v.  Hunnewell, 
124  Mass.  260.  (2)  It  has  been  held 
that  one  of  two  partners,  who  pays 
the  Judgment  against  them,  has  no 
remedy  against  the  ball  of  the  ab- 
sconding partner.  Hlnton  -v.  Oden- 
heimer,  BTN.  C.  406. 

B8.  Culliford  v.  Walser,  3  App. 
Dlv.  3S6.  S8  NTS  199  [att  IS  Misc. 
493,  36  NTS  475,  and  rev  on  other 
grounds  168  N.  T.  05,  62  NS  S48,  70 
AmSR  437]  (holding  that  ball  were 
not  discharged  because  the  surety  on 
a  subsequent  appeal  bond  paid  the 
Judgment  to  relieve  himself  and  with 
no  Intention  of  releasing  ball);  Ket- 
land  V.  Medford,  1  Blnn.  (Pa.)  497 
(holding  that  the  payment  of  the 
whole  debt  Is  no  ground  for  exonere- 
tur,  at  the  Instance  of  the  principal 
against  the  wishes  of  ball,  before  the 
principal  has  been  taken). 

66.  Appleby  v.  Robinson,  44  Barb. 
(N.  T.)  316. 

87.  Levy  v.  Nicholas,  19  AbbPr 
(N.  T.)  282;  Blaney  v.  Holt.  3  N.  4 
M.  629,  28  I!X:L  «iI. 

88.  Appleby  v.  Robinson,  44  Barb. 
(N.  T.)  316. 

80.    Disoliarrs  of  appsaraaoe  ball 
nder  of  principal  see  infra  9 


b^  surrender 


of 


80.  Bltflit  to  and  rattoimwr 
•ozvander  see  Infra  jS  126-136. 

81.  Ark. — Thorn  v.  Delany,  6  Ark. 
219. 

Conn. — Rugglfls  v.  Corey,  3  Conn. 
419. 

111.— Peo.  V.  Hathaway,  206  111.  42. 
68  NE  10S3  [aff  103  lU.  A.  628]. 
Ind.— Shields  v.  Smith,  78  Ind.  425. 


Ky. — Myers  v.  Irons,  1  A.  K.  Marsh. 

166, 

N.  T. — Smith  V.  Rosecranta,  4 
Johns.  97;  Strang  v.  Barber,  1  Johna 

C^s.  329 

N.  C.-^Bryan  v.  Slmonton.  8  N.  C 
61;  Peace  v.  Person,  5  N.  C.  188. 

Pa. — Gallagher  v.  Kenedy.  2  RawU 
168;  Colgan  v.  Supplee,  20  WklyNC  II. 

S.  C. — Moyers  v.  Center,  33  S.  C  L. 
439;  Jarvis  v.  Alexander.  2B  8.  C  L- 
148;  Fleming  r.  Rustaton,  S  S.  C  I* 
383. 

Vt.— Chase  v.  Holton,  11  Vt.  »47. 

Va— Allen  v.  Hamilton.  S  Gnlt 
(BO  Va.)  256. 

Eii^. — Maddocks  v.  Bullock,  IB.* 
P.  326,  Kertint  930;  Stamper  *■ 
Milbourne.  7  T.  R.  122. 101  Reprint  m. 

[u]  A  snrrendsr  will  mot  mmoammbt 
(1  >  b»ll  wht-re  the  bond  Is  con- 
aUiujj<;d  for  the  payment  of  any  Jodg- 
ment  which  may  be  recovered.  ^- 
though  such  a  bond  la  not  autfaorbed 
by  statute.  Paddock  v.  Hume,  8  Or. 
82.  See  also  McKensIe  v.  Smith.  H 
N.  T.  143.  (2)  A  surety  to  a  bood 
conditioned  that  the  prlncliml  ttwrds 
who  was  convicted  or  desertion  wosU 
pay  a  weekly  sura  to  his  wife  oasaot 
relieve  his  liability  thereon  bv  offn- 
Ing  to  surrender  the  body  of  tbe  pria- 
cipal.  UUler  v.  Com..  127  Pa.  ISX,  IT 
aT64. 

[b]  SamBdiv  of  OM  of  ds- 
fsaflantg^Where  one  becomes  bsii 
for  two  defendants,  the  surrender  ot 
one  only  of  them  Is  not  a  full  pu- 
formance  of  the  undertaklns.  and  aota 
not  discharge  the  bail.  HIsKlnbotbaai 
V.  Browns,  4  Munf.  (IS  Va.)  &18. 

[c]  Wliere,  by  gtatnta,  Wn  is  Bs- 
Ue  la  osrtala  oases  If  tli«  irrlTr-lf ' 
has  property  and  removes  it  ?rom  iV 
state,  but  otherwise  not.  a  Hurreader 
of  the  principal  wiU  not  atlfoct  snct 
liability.  Kirlev  v.  Sproul,  <  J.  J. 
Marsh.   (Ky.)  9S. 

[d]  Appsaranoe  of  daXandaKL — la 
Georgia  It  has  been  held    tliat  a  ca 
sa.  bond  is  intended  only    to  secsn 
the   appearance    of  defendant, 
that    If    he    surrenders  himsdf 
court,  or  Is  delivered  by   his  sacur- 
ties,  the  bond  Is  dlecliareed.  Bofc- 
erts  V.   Green,   31   Qa.    421*  BeQ 
Rawson.  30  Oa.  712;  Tucker  v  David- 
son. 28  Ga.  63E. 

as.  Collins  V,  Cook,  4  I>ay  (Cwat 
1;  Ryan  v.  Watson.  2  Me.  382-  Bin 
V,  (^rnes,  8  Mass.  490 :  Cbajno'te  r. 
Noyes,  2  Mass.  481. 

[a1  Xt  luM  also  beesk.  li«ui  (U  ^ 
the  bail  will  be  dlscharcred  wbsn  tte 
surrender  is  made  within  ^  ywfl' 
number  of  days  of  the  service  tk* 
summons  on  the  ball  (Com.  t. 


For  Istar  euas,  developmeats  and  flhUfM  In  the  law  see  cumulative  Annotations,  same  title,  page  and.  note  muiAft. 
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bood."  A  snrrender,  however,  which  is  made  after 
the  liability  of  the  bail  has  become  fixed,'*  as  by  a 
judgment  against  them,  will  not  operate  as  a  dia- 
ehaife,  nor  in  any  way  relieve  them  o£  their  lia- 
bility." 

WTiere  the  bail  are  indemnified.  It  has  been  held 
that  bail  will  be  exonerated  by  a  timely  surrender 
of  the  principal,  without  regard  to  whether  or  not 
they  may  have  been  indemnified  against  loss.^ 

74]  d.  Discharge  of  Appearuce  Bail— (1)  In 
OcoieraL*'  The  condition  of  the  bail  bond  being 
that  defendant  shall  appear  before  the  court  at 
the  return  of  the  writ,  whatever  amounts  to  an  ap- 
pearance constitutes  a  performance  of  the  condi- 
tion of  the  bond,  and  discharges  the  appearance 
bail." 

Entry  of  special  baiL  This  appearance  being  ef- 
fected by  putting  in  and  perfectmg  bail  to  the  ac- 
tion, the  appearance  bail  perform  the  condition 
of  the  bond,  and  discharge  themselves  from  lia- 
bility thereon  by  a  timely  entry  of  bail  to  the  ac- 
tion," and  it  has  bedn  said  that  nothing  but  the 
entry  of  such  bail  can  be  a  performance  of  the 
condition  of  the  common-law  bail  bond.'^'^ 

Acc^tance  of  defendant's  plea.  But  it  has  been 
held  that  this  appearance  may  consist  of  the  ac- 
ceptance by  plaintiff  of  defendant's  pleas.'^  Some 
eoinrtSy  however,  seem  to  place  their  decision  that 
an  acceptance  of  defendant's  plea  dischai^es  the 
bail,  not  upon  the  ground  that  there  is  a  perform- 
ance of  the  condition  of  the  bond,  but  rather  upon 


the  ground  that  the  performance  is  waived,  it  being 
held  that  accepting  a  plea  from  defendant,  or  re- 
quiring him  to  plead  before  bail  above  has  been  put 
in,  is  an  act  which  amounts  to  a  waiver  or  implied 
relinquishment  of  special  bail,  and  consequently  dis- 
chaiges  the  bail  to  the  sheriff.'' 

{^  751  (2)  By  Surrender  or  Appearance  of  Prin- 
cipaL  While  bail  above'  are,  in  contemplation  of 
law,  the  legal  jailers  of  defendant,  and  may  there- 
fore take  and  surrender  him  at  any  time,^^  this  is  not 
the  case  with  respect  to  bail  to  the  sheriff;  their 
undertaking  at  common  law  is  that  the  party  shall 
appear  at  the  return  of  the  writ  which  can  be 
satisfied  only  by  their  putting  in  good  bail  above.^* 
Hence,  after  a  defendant  has  been  disohai^ed  out 
of  custody  upon  a  bail  bond,  it  is  neither  in  the 
power  of  the  bail  to  render  him,  nor  of  defendant 
to  surrender  himself  into  custody,  without  the  con- 
sent of  the  sheriff  who  may  refuse  to  accept  the 
snrrender,  rest  upon  the  security  of  the  bail  bond, 
and  insist  upon  the  bail  performing  its  condition, 
in  which  ease  the  bond  will  remain  in  force  until 
the  entry  of  special  bail.^*  But  the  sheriff  may,  if 
he  please,  accept  the  surrender  of  the  party  who 
is  willing  to  return  into  his  custody  before  the  re- 
turn of  the  writ,  and  if  he  does  this  the  bail  bond 
is  dischaiged.'"  There  are  statutes  which  give  to 
appearance  bail  the  same  right  to  surrender  the 
pnncip^  in  their  discharge  aa  was  vested  in  the 
bail  to  the  action  at  common  law." 

Entwing  special  bail  for  purposes  of  mxrender. 


8  WklyNC  (Pa.)  407):  (8)  and  that  a 
surrender  tMfore  a  judgment  has  been 
rendered  on  the  eel.  <a.  will  diseharse 
the  ball  from  the  costa  of  such  ac- 
tion (Peace  v.  Person,  S  N.  C  188). 

Time  of  snrrenaer  rsBsnUy  see 
Infra  SI  180-132. 

63,  De  Myer  v.  McOonegal,  32 
Utch.  120. 

04.  nzlu  llaHlitr  of  ban  ffMi- 
•rihllr  BeBinJrajl  112-126. 

as.  Dowlln  V.  Standtfer,  t  T.  Crb. 
No.  4,041a,  Hempst.  290:  Bode  v. 
Malberger,  12  NTClvProc  68. 

Se.  Brownelow  v.  Forbes,  !  Johns. 
(M.  T.)  101.    See  also  Infra  S  127. 

fa]  XBdenalfloatloii  of  ball  br 
px-btetpal's  wlfe^But  In  Mills  v. 
Rodewald,  17  Hun  (N.  T.)  297,  It  was 
held  that,  where  the  ball  has  re- 
ceived an  undertaking  In  his  favor 
from  the  wife  of  the  principal  to  In- 
demnify him  against  loss,  he  will  not 
be  released  on  tils  application  to  sur- 
render his  principal,  unless  It  tfl  af- 
flrmatlvely  shown  that  the  Indemnity 

f:lven  was  Invalid,  or  that  the  wife  Is 
rre  sponsible. 
07.  ta]  A  dlsoharr*  of  appearanoe 
arretted  iipoa  a  joint  oa.^sa. 
B^fnst  him  and  his  principal,  does 
not  release  the  principal.  Wataon  v. 
Summers,  8»  P.  Gas,  No.  17,889,  1 
Cranch  C.  C,  200. 

68.  Hubbard  t.  Shaler,  2  Day 
(Conn.)  1951  Oallup  v,  Dennlson, 
Klrby  (Conn.)  480;  Smalley  v.  Vanor- 
ien,  6  N.  J.  L.  9fil. 

fa]  OoffBOTtt.— Where  defendant 
Had  fflven  a  cognovit  for  the  payment 
>f  a.  debt  and  costs,  the  court  was 
>f  the  opinion  that  ball  to  the  sheriff 
irere  dlaoharged  by  such  a  prooeed- 
ng,  plaintiff  having  no  right  to  pro- 
;eea  upon  the  bona  unless  there  was 
L  continuing  breach  which  could  not 
>e  where  a  cognovit  had  been  taken, 
hat  being  an  admission  by  plaintiff 
hat  defendant  had  appeared  to  the 
.ction,  and  was  properly  In  court, 
i'armer  v.  Thorley.  4  B.  &  Aid.  91,  6 
•IClu  402,  106  Reprint  871. 

69.  Bartle  v.  Coleman,  8  Wheat. 
U.  S.>  475,  5  Tj.  ed.  309;  Kennedy  v. 
'•ord,  *Cy.  Dec.  132;  Lynn  v.  McHiN 
en,  3  Penr,  &  W.  (Pa.)  170;  Union 
tank  V.  Kraft.  2  Serg.  &  R.  (Pa.) 


284;  Pepper  v.  Doores,  1  HUea  (Pa.) 
60  (holding  that,  In  debt  on  a  ball 
bond  to  the  sheriff,  the  proceedings 
will  not  be  stayed  and  defendant  re- 
lieved where  special  ball  has  not  been 
entered  before  the  lapse  of  three 
terms,  although  defendant  In  the 
original  action  has  taken  the  benefit 
of  the  insolvent  laws  before  the  ex- 
piration of  the  three  terms);  Alex- 
ander V.  Winn,  8  S.  C.  L.  14.  See  also 
Pease  v.  Pendell,  57  Mich.  315,  23 
NW  827;  McFarland  v.  Holmes,  6 
Serg.  A  R.  (Pa.)  50;  Prlestman  v. 
Keyser,  4  Binn.  (Fa.)  S44;  Dunlops  v. 
Laporte,  1  Hen.  &  M.  (11  Va.)  22. 

TO.  Bobysball  v.  Oppenhelmer,  8 
F.  Cas.  No.  1,589,  4  Wash.  C.  C.  317; 
Roop  v.  Meek.  6  Serg.  &  R.  (Pa.) 
542:  Harrison  v.  Davles,  B  Burr.  2683, 
98  Reprint  409. 

71.  Hubbard  v.  Sbaler,  2  Day 
(Conn.)  196. 

7a.  Halsey  v.  Fanning,  2  Root 
(Conn.)  101:  Paul  v.  Purcell,  2 
Browne  (Pa.)  20;  Culpeper  Agricul- 
tural, etc.,  Soc.  v.  Digges,  6  Rand. 
(27  Va.)  165.  18  AmD  708;  Gray  v. 
Hlnes,  4  Munf.  (18  Va.)  487.  See 
alRo  supra  i  17. 

73.  See  Infra  SI  126-182. 

74.  Bobysball  v.  Oppenhelmer,  8 
F.  Caa  No.  1,589.  4  Wash.  C.  C.  317: 
Harrison  v.  Davles,  5  Burr.  2688,  98 
Reprint  409;  Hamilton  v.  Wilson,  1 
East  383,  102  Reprint  148;  Berchere  v, 
Colson,  Str,  876,  93  Reprint  910;  New- 
ton v.  Lewis.  8  T.  R.  458  note,  101 
Reprint  1489  note. 

76.  Hamilton  v.  Wilson,  1  East 
383,  102  Reprint  146;  Berchere  v.  Col- 
son,  Str.  876,  93  Reprint  910:  Newton 
v.  Lewis,  8'T.  R.  4S8  note.  101  Reprint 
1489  note. 

[a]  South  Oarollna^(l)  Under 
the  statute  of  178S,  ball  to  the  sher- 
iff could  not  surrender  the  principal, 
unless  they  entered  ball  to  the  ac- 
tion before  Judgment,  Pepoon  v. 
Mooney,  8  S.  C.  L.  314.  (2)  And  after 
a  decree  entered  on  a  summary  proc- 
ess. It  was  too  late  for  the  ball  to 
the  sheriff  to  enter  himself  as  special 
ball  and  surrender  hie  principal.  At- 
kinson V.  Martin,  3  S.  C.  L,  481.  (8) 
But  under  the  statute  of  1609,  It  was 
held  that  they  might  surrender  at 


any  time  before  the  return  of  the 
scl.  fa„  or  of  the  second  nihil.  Stev- 
ena  v.  Meeds,  8  8.  C.  L.  818.  (4)  In 
certain  early  eases.  It  was  held  that 
bail  nwy  surrender  their  prlnclral 
to  the  aheriff  at  any  time  before  the 
end  of  the  term  to  which  service  of 
effective  process  against  them  had 
been  returned,  and  that  such  surren- 
der, even  after  the  ca.  sa.  had  been 
returned  and  the  ball  bond  asslened 
to  plaintiff,  mlKht  be  made  without 
any  previous  order  of  court,  although, 
if  made  after  the  return  of  the  ca. 
sa.,  an  order  was  necessary  to  con- 
firm it  and  give  It  effect.  Breese  v. 
Elmore,  38  S.  C.  U.  436;  Glover  T. 
Gomlllion.  31  S.  C  L.  554. 

76.  Daibey  v.  Lowenstein,  84  N. 
J.  L.  465:  Florence  v.  Shumar,  34  N. 
J.  L.  455,  460  (where  the  court  said: 
"A  surrender,  accepted.  Is  not  a  dis- 
charge of  the  ball,  on  the  ground  that 
it  Is  a  performance  of  the  condition 
of  the  bond.  It  operates  to  release 
the  Ijall.  for  the  reason  that  It  en- 
ables the  sheriff  to  comply  with  the 
command  of  the  writ  by  having  the 
defendant  In  his  custody  at  the  time 
when  be  Is  required  to  nave  his  body 
to  answer  to  the  plalntlfTs  suit"): 
Maddooks  v.  Bullock.  1  B.  &  P.  326, 
126  Reprint  980;  Hyde  v,  Whlskard, 
8  T.  R.  456,  101  Reprint  1486;  Stamp- 
er v.  MUbourne,  7  T.  R.  122,  101  Re- 
print 888;  Jones  v.  Lander,  6  T.  R. 
763,  101  Reprint  809. 

77.  See  statutory  provisions;  and 
Schwarzschlld,  etc.LCo.  v.  Cryan,  167 
Mich.  877,  132  NW  108S  OioidiUK 
under  Comp.  L.  [1887]  1  1,0,049,  which 
provides  that,  when  a  ball  bond  aluill 
have  been  taken  on  the  arrest  of  a 
defendant,  the  ball  may  surrender 
their  principal,  or  he  may  surrender 
himself  In  exoneration  of  his  bail, 
the  same  as  where  special  bail  Is 
given;  and  under  i  10,034,  which  pro- 
vides that  proceedings  In  a  suit  on 
the  ball  bond  may  be  stayed  on  terms 
to  permit  a  trial  In  the  original  ac- 
tion; and  under  S  10.035,  which  pro- 
vides that.  If  plaintiff  has  not  lost  a 
trial  In  the  original  action  by  reason 
of  default  In  not  filing  special  ball, 
the  court  may  stay  proceedinge  on  the 
bond  upon  putting  In  special  l>aii. 
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It  was  a  oommon  praetioe  at  the  eoBm<m  lav  for 
the  bail  to  the  sherifE  to  put  in  ^eeial  bail  in  dis- 
chaice  of  thrar  liability  on  the  bcul  txmd,  and  then 
to  obtain  an  exoneration  from  tbeir  liability  as 
special  bail  by  surrenderii^  their  principal.^*  And 
sinoe  the  eommoD  law  allowed  special  bail  to  sur- 
render their  principal,  even  though  they  had  been 
excited  to  and  without '  justifying/'  it  has  been 
held  to  be  immaterial  that  the  persons  entered  as 
bail  for  the  purposes  of  an  immediate  surrender 
do  not  powess  the  requisite  qualifications  of  spe- 
cial bail."* 

[$  76]   3.  Without  Performance— a.  In  GeneraL 

As  a  general  rule,  if  the  condition  of  the  under- 
taking of  special  bail  becomes  impossible  o£  per- 
formance by  the  act  of  Ood,  or  of  the  lav,  or  of  the 
obligee,  the  bail  are  thereby  dischai^d."* 

77]    b.  By  Act  of  God— (1)  In  General. 
Where  a  compliance  with  the  condition  of  the  un- 
dertaking of  bail  has  become  impossible  by  aet  of 
God,  the  nonperformance  is  ezcused.^^ 
Insanity.  The  insanity  of  the  principal  sinee  the 


rule 


eonuneneement  of  the  aetion  does  not  dtsdiuge 

bail," 

78]  (2)  Death  of  PrincipaL  As  a  genenl 
fe,  if  the  principal  dies  before  the  e^irati<Mi  of 
the  time  limited  for  the  bail  to  surrender  his  prin- 
cipal, tiie  bail  will  thereby  be  discharged,"*  At  eom- 
mon  law  the  death  of  the  principal  at  any  stage 
of  the  suit  before  the  return  of  the  ca.  sa.  against 
the  principal  entitles  the  bail  to  an  exoneration 
but  by  the  return  of  the  ca.  sa.  against  the  prineipid, 
bail  becomes  fixed  in  law,  and  his  death  after  that 
time  is  held  not  to  give  ih»  right  to  an  exonen- 
tion." 

But.  under  statutes  which  extend  tJie  period  in 

which  bail  may  surrender  the  principal  in  their 
discharge  beyond  that  which  is  allowed  bail  as  o{ 
right  by  the  common  law,  the  effect  of  the  death 
of  the  principal  at  any  time  within  the  period  so 
fixed  by  statute  is,  it  would  seem,  to  discharge  the 
bail."  And  in  some  states  the  period  within  which 
the  death  of  the  principal  will  entitle  bail  to  an 
exoneration  is  expressly  fixed  by  statute."" 


payhiv  the  coata  ot  asalfirnlnr  the 
bond,  and  pleading  to  the  luerfta,  «o 
that  the  ori^nal  cause  majr  he  tried 
at  the  aame  time  If  plaintiff  so 
eltota,  and.  If  plaintiff  nas  lost  a 
trial  by  the  default,  the  court  re- 
quires judgment  to  be  entered  on  the 
ball  bond  as  security,  that  sureties 
on  a  bond  conditioned  on  the  princi- 
pal's appearing  In  the  action  and 
putting  in  special  ball  within  fifteen 
days  were  exonerated  by  the  sureties 
surrendering  the  principal  Into  court 
after  action  had  been  brought  on  the 
bond,  upon  the  principal's  failure  to 
appear  and  put  In  special  ball  as 
stipulated;  Sf  10.034  and  10.035  not 
applying  where  the  principal  is  sur- 
rendered and  exoneration  applied 
for);  McNeal  v.  Van  Duser,  142  Mich. 
593,  105  NW  1109  (construing  Comp. 
L.  it  10.047-10,049);  Loker  v,  An- 
tonio, 16  S.  C.  L.  175. 

78.  Atkinson  v.  Prlne,  46  N.  J.  L. 
28;  Pepoon  v.  Mooney,  8  8.  C.  L.  314; 
Atkinson  v.  Martin.  3  S.  C.  I..  481; 
Bell  V.  Gate,  1  Taunt  162,  127  Re- 
print 794. 

[a]  Speolal  baU  filed  br  plaintiff. 
— ^Where  plaintiff's  attorney  ordered 
the  officer  to  take  a  particular  person 
as  ball,  on  defendant's  promise  to 
put  in  sufficient  ball  the  next  day, 
which  promise  he  failed  to  fulfill, 
and  where  the  ball  that  was  taken 
became  Insolvent,  the  attorney,  after 
having  filed  common  bail*  was  al- 
lowed to  file  special  bail  for  defend- 
ant In  order  to  surrender  his  body 
for  hts  own  protection  no  objection 
being  Interposed.  Gilchrist  v.  Van 
Wagenen,  1  Cal.  (N.  T.)  499. 

[b]  mum  pvfwi^^  la  Imprla- 
oaad  for  ozlaw  nafora  ntam  of  olvU 
wooaaa,  the  surety  may  escape  llabll* 
Tty  by  filing  special  ball  and  surren- 
dering the  principal  by  habeas  corpus, 
or  by  motion  after  sentence.  Atkin- 
son V.  Prlne,  46  N.  J.  I,.  28.  See  also 
Nehreshelmer  v.  Bowe,  3  NTCIvProc 
363. 

tcl  mallei  against  ohUgatbm  to 
antae  apeolal  ball^Where   it  ^p- 

f eared  that  the  principal  was  In  ous- 
ody,  and  that  defendant  had  lost 
nothing  by  the  failure  to  put  In  spe- 
cial bail,  the  bail  have  been  dis- 
charged without  a  formal  surrender 
of  the  principal.  Loewenthal  v.  Wag- 
ner, 69  N.  J.  L.  129.  54  A  252. 
7fl.  See  Infra  B  127. 
80.  Stockton  v.  Throgmorton,  23 
P.  Cas.  No.  13,464,  Baldw.  148.  In 
Bell  V.  Gate,  1  Taunt.  162,  163,  127 
Reprint  794.  Heath,  J.,  said:  "Any 
persona  whatsoever,  even  If  he  come 
out  of  Newgate,  may  become  bail  for 
that  purpose"  of  making  a  render. 

[a]  Attozaar^ — An  attorney  or  his 
derl^  notwithstanding  they  are  dls> 


qualified  from  becoming  apeolal  ball, 
may  be  allowed  to  become  ball  In 
order  to  aurrender  defendant  Im- 
mediately without  Juatlflcation. 
Jackson  y.  Trinder,  W.  Bl,  1180,  91 
Reprint  696. 

M.  U.  S. — ^Taylor  v.  Talntor,  16 
Wall.  S«6,  21  L.  ed.  287. 

Ky. — Palmer  v.  Merrlwether,  7  J. 
J.  Marsh.  606. 

Mas8.~Puller  v.  Davis,  1  Gray  612. 

N.  H.— Nettleton  V,  Billings,  17  N. 
H.  46S. 

N.  J.^teelman  t.  Mattlx,  38  N.  J. 
li.  24^  20  AmR  889. 

N.  T.— Peo.  V.  Bartlett.  S  Hill  570: 
Peo.  V.  Manning,  8  Cow.  297,  18  AmD 
451. 

N.  C. — Sedberry  v.  Carver,  77  N.  C. 
319. 

See  also  infra  S)  77-86. 

[a]  "Tha  oaaoB  almost  uniformly 
raoognlsed  tha  rol^  that  where  the 
condition  of  a  bono  or  recognizance 
becomes  Impossible  of  performance 
by  the  act  of  God,  or  of  the  law,  or 
of  the  obligee,  the  obligation  is 
saved."  Steelman  v.  Matttx,  38  N.  J. 
L.  247,  249,  20  AmR  389. 

82.  Peo.  V.  Manning,  8  Cow.  (N. 
T.)  297.  18  AmD  451  and  note.  See 
also  Griffin  v.  Moore,  2  Ga,  331. 

Aot  of  Ood  daflusd  see  1  C.  J.  p  1172. 

83.  Bowerbank  v.  Payne,  3  F.  Cas. 
No.  1,727,  2  Wash.  C.  C.  464;  Ander- 
son's Ball.  2  Chit.  104,  18  ECL  532; 
Anonymous,  Lofft  617.  98  Reprint 
829;  Ibbotson  v.  Oalway,  6  T.  R.  133, 
101  Reprint  474.  Compare  Fuller  v. 
Davis,  1  Gray  (Mass.)  612  (confine- 
ment In  Insane  asylum). 

84.  Ark. — Chandler  v.  Byrd.  1  Ark. 
152  (holding  that  the  liability  of 
sureties  on  a  bond  taken  on  a  capias 
in  detinue  ceases  when  defendant's 
liability  ceases  by  death). 

Qa. — Orlffln  v.  Moore,  z  Ga.  SSI. 
La.— Wakefield  v.  McKtnnell.  9  La, 
449. 

N.  'T. — ^Hayea  v.  Carrington,  12 
AbbPr  179.  21  HowPr  143. 

N.  C—Granberry  v.  Pool,  14  N.  C 
155  (holding  that  nothing  can  be 
pleaded  In  discharge  except  death  or 
surrender  of  the  principal). 

Oh. — Mount  Pleasant  Bank  v.  Pol- 
lock. 1  Oh.  36. 

(a]  Death  before  or  after  Jndg- 
mant. — (1)  Death  of  the  principal  at 
any  time  before  final  Judgment  on 
scl.  fa.  against  bail,  but  not  after- 
ward, discharges  them.  Griffin  v, 
Moore,  2  Ga.  331;  Wakefield  v.  Mc- 
Kinnell,  9  La.  449.  See  also  Saunders 
V.  Gaines,  3  Munf.  (3  Va.)  225.  (2) 
The  same  is  true  where  the  death  la 
after  return  of  the  c&plas  ad  satis- 
faciendum and  before  final  judgment. 
White  V.  Cummlna,  1  Overt.  (Tenn.) 
834.    (8>  But  death  after  Judgment 


and  before  execution  Issued  doaa  not 
affect  the  liability  of  balL  Forkar  t. 
BIdwell.  3  Conn.  84. 

tb]  Death  of  plalatlS  cannot  of 
course  have  the  effect  of  releaataw 
the  bait  from  IlabUlty.  Parker  v.  EM- 
well,  S  Conn.  84. 

86.  Pynea  v.  State,  46  Ala.  51; 
Hamilton  v.  Dunklee.  1  N.  H.  172; 
Antonio  v.  Arthur.  10  8.  C.  L.  XSl. 

88.  U.  S. — X>avldson  v.  Toylur,  U 
Wheat.  604,  6  L.  ed.  743. 

Ky. — McClelland  v.  Chamber^  I 
Bibb  366. 

Mass. — Way  v.  Brigham,  138  Maai. 
384  (holding  that  the  death  of  a  Judg- 
ment  debtor,  after  a  return  of  noa 
eat  Inventus  upon  the  execution  is- 
sued on  the  judgment,  and  before 
final  Judgment  on  a  scl.  fa.,  does  sot 
discharge  his  ball,  in  an  action  twRiu 
prior  to  St.  [1884]  c  280);  Oiamploa 
v.  Noyes,  2  Mass.  481. 

N.  H.— Goodwin  v.  Smith,  4  N.  H. 
29^  Hamilton  v.   Dunklee,   1   N.  R 

N.  T.— Olcott  V.  LUly,  4  Johns.  467. 
Pa. — ^Bogga  V.  Teackle.  6  Binn.  33S. 
S.  C — Gordon  v.  Llepman.  14  S.  C 
U  49. 

Vt. — Humphrey  v.  Kasson.  26  TL 
760:  Boardman  v.  Stone,  Brayt.  35. 

Eng. — Barry  v.  Barry,  Str.  717.  11 
Reprfnt  804;  Glyn  v.  Tates.  Str.  511. 
93  Reprint  668;  Rawllnson  v.  GUft- 
ston,  6  T.  R.  284,  101  Reprint  55S; 
FUewood  V,  Popplewell.  2  wUa.  C  P. 
65,  96  Reprint  68SL 

[a]  Daatli  of  prl3w^«i  bafem 
turn  fllad. — It  has  been  held  that  n 
Bci.  fa.  against  the  bait  it  is  no  de- 
fense that  the  principal  dle€L  al- 
though after  the  return  day  of  tht 
execution,  yet  before  it  waa  oetoallT 
filed  in  the  clerk's  ofllce.  Bradfon 
V.  Eorle,  4  Pick.  fHasa.)  iso. 

87.  Mount  Pleasant  Bank  Co. 
Pollock,  1  Oh.  85  (holding  tliat  If  tlw 
principal  dies  after  ca.  so.  returned 
non  est,  and  before  return  of  the  first 
scl.  fa.  executed,  or  the  second  nihil, 
ball  are  discharged). 

88.  See  statutory  provislona 

[a]  Death  before  axplzmtliia  fd 
time  to  anawev  (1)  In  action  against 
bait  la  the  limitation  under  N.  T. 
Code  Clv.  Proc.  !  601.  Walsh  t. 
Schulz.  13  Daly  132.  6  NTClvProe 
357.  67  HowPr  178  [att  7  NTCivPrw 
209,  1  HowPrNS  506].  But  see  Bull;- 
ley  V.  Colton,  1  Johns.  (N.  T.)  Sli 
(2)  The  death  of  defendant  after  tbe 
expiration  of  the  time  allowed  by  lav 
to  answer  In  an  action  brosgti 
against  tils  ball  does  not  release  than, 
notwithstanding  such  time  to  aasvtf 
had  been  extended  by  consent,  asd 
as  so  extended  had  not  exp^vd  at 
the  time  of  au<dL  death.  Oanntlay  t. 
Wheeler.  4  Lena.  (N.  T.)  491. 


For  later  eaaas,  daretopmaata  and  dhaagaa  in  the  law  see  cumulative  Annotations,  some  titl^-PM^e  and  note  number. 
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[{  79]  c  By  Act  of  Lav— (1)  In  OeneraL  Bail 
may  be  released  by  an  act  of  law  without  sur- 
rendering the  prindpal  ot  otherwise  perfoiming  the 

obligation.'* 

80]  (2)  Dnprisomnent  and  Oustodr  of  Prin- 
cipal" Where  the  power  of  surrendering  the  prin- 
cipal ia  made  impossible  by  the  imprisonment  and 
custody  of  the  principal  in  other  proceedings,  the 


obligation  to  surrender  him  is  thereupon  dis- 
charged,"' as  where  the  principal  has  been  convicted 
and  transported  or  imprisoned  for  a  felony.®^ 

Imprisonment  not  preventing  surrender.  But  it 
has  been  held  that  to  have  the  effect  of  dischai^ing 
bail  the  imprisonment  must  be  such  as  to  make  the 
surrender  of  the  principal  impossible.''  Thus,  if 
the  imprisonment  of  the  principal  comes  to  an  end 


[b]  RatntoiT  tlm*  mmj  h» 
lannd  br  oonatmotlea.— Qauntley  v. 
Wheeler,  4  Lans.  (N.  Y.)  491:  Hayea 
V.  Carrinffton,  12  AbbPr  <N.  Y.)  17», 
21  HowPr  143. 

B9.  Way  v.  Wright,  5  Mete. 
(UasB.)  380,  383  (where  the  court 
takes  Issue  with  the  observation  in 
Parker  V.  Chandler,  8  Maaa.  264,  "that 
nothing  hut  the  act  of  God  can  ei- 
CUM  In  the  case  ot  bail'');  Goodwin 
r.  Smith,  4  N.  H.  29;  Steelman  v. 
liattlx,  S8  N.  J.  It.  247,  20  AmR  389; 
Trlnder  v.  Shirley,  1  Dougl.  45,  90 
Reprint  33  (where  bail  was  dls* 
chained  because  the  principal  had 
succeeded  to  a  peerage,  bo  that  it 
was  no  longer  In  the  power  of  the 
ball  to  surrender  him). 

[a]   Bnolaloii  of  prlnotoai  from 
VMln  uOmt  aUem  Mt.— where  de- 
fendants, aliens,  who  bad  been  held 
to  hall  were  sent  out  of  the  kingdom 
under  the  Ehigliah  alien  bill.  It  was 
held  that  their  ball  were  discharged. 
Poaten  V.  Williams,  7  T.  R.  617.  101 
Reprint  1108;  Merrick  v.  Vaucher,  « 
T.  R.  60.  61,  101  Reprint  429  (where 
the  court  said:    "The  ball  only  en- 
gaged for  the  principal  in  the  then 
situation  of  the  parties:  b'ut  It  is 
now  become  impossible  for  them  to 
render  the  principal,  and  this  irapos- 
sibility  does  not  arise  from  any  Act 
which  they  could  control,  but  from 
the  operation  of  an  Act  of  Parlia- 
ment.   These  ball  therefore,  to  whom 
no  fault  or  neglect  whatever  is  Im- 
putable, ought  not  to  suffer  in  con- 
sequence of  an  Act  which  was  passed 
for  the  benefit  of  the  public").  But 
see  Folkeln  v.  Oltlco,  13  Bast  467, 
104  Reprint  448. 

£b]  Act  of  fotelni  wtate^The 
fact  that  defendant  is  detained 
abroad  by  the  act  of  a  foreign  state 
has  been  held  to  afford  no  ground 
for  discharging  the  bail.  Grant  v. 
Fapan,  4  East  189,  102  Reprint  802. 

90.  Talllur  VTUMtpU  In  Mwmttni 
SM.  Mina  action  UMkaiffe  of  iMdl 
see  infra  9  96. 

91.  Steelman  v.  Mattlx,  38  N.  J. 
L.  247,  20  AmR  389;  Ro8S  v.  Ran- 
dolph, 5  Call  (9  Va.)  296.  See  also 
Fowler  v.  Dunn,  4  Burr.  2034,  98  Re- 

Srlnt  60;  Vergen's  Ball.  Str..l217,  93 
Leprint  1140;  Sharp  v.  Sheriff,  7  "T.  R. 
226.  101  Reprint  945. 

[a]  Tbe  rMson  why  the  Impris- 
onment of  the  principal  under  Ju- 
dicial sentence  discharges  the  ball 
Is  that  It  renders  a  surrender  impos- 
sible, and,  being  the  act  of  the  law. 
It  excuses  the  failure.  Bedberry  v. 
carver.  77  N.  C.  319. 

[t>]  Acta  of  the  stetow— XosB  of 
the  custody  and  control  of  defendant 
tty  tbe  ball,  occasioned  by  the  act  of 
t  he  state  or  government  without 
fAul  t  of  ball,  and  occurring  before 
Iielr  liability  is  fixed,  discharges  the 
jail.  Granberry  v.  Pool,  14  N.  C. 
.S5. 

[c]  Oonflnexont  of  vrta^pal  In 
lascuia  asjlom. — (1)  It  has  been  held 
liat  the  sureties  on  a  bond  for  the 
liberties  of  the  prison  limits  are  dla- 
harK-ed  by  the  commitment  of  the 
x-lnclpa.1  obligor  to  a  lunatic  asylum, 
■uller  V.  Davis,  1  Gray  (Mass.)  612. 
2)  But  in  Bowerbank  v.  Payne,  3  F. 
BLS.  No.  1,727,  2  Wash.  C,  C.  464,  the 
»urt  refused  to  enter  an  ezoneretur 
n  the  hailpiece,  on  the  ground  that 
sfendant  was  conflned  In  a  hospital 
3  a  lunatic. 
92.  Wormsley  v.  Beedle,  30  P.  Cas. 
o.  18,049.  2  Oanch  C.  C.  331  (hold- 
[«■  ttiat  ball  will  be  exonerated  if  the 
r^Dclpa.!   tms  been  conflned  in  th« 


fenltentiary  of  one  of  the  states  be- 
ore  any  execution  returned  against 
him,  and  has  been  kept  so  confined 
until  the  return  of  the  sei.  fa.):  Can- 
by  V.  Griffin,  3  Del.  333:  Way  v. 
Wright,  6  Mete.  (Mass.)  380;  Bige- 
low  V.  Johnson,  16  Mass.  218;  Dixon 
V.  Vanezara,  12  S.  C.  h.  373.  But  see 
Parker  v.  Chandler,  8  Mass.  264 
(which  holds  that  oonQnement  In  a 
state  prison  for  felony  did  not  ex- 
cuse bail^  since  nothing  but  the  act 
of  God  oould  so  operate).  This  case 
is  declared  in  Way  v,  Wright,  supra, 
to  be  shaken,  if  not  overruled,  by 
Blgelow  V.  Johnson,  supra,  and  also 
that  it  la  opposed  to  the  BngUsh  de- 
cisions. 

[a]  Imprlsoamtnt  la  stat*  prisoii. 

— (1)  Ball  has  been  held  to  be  en- 
titled to  an  exoneretur  *where  the 
principal  has  been  sentenced  to  the 
state  prison  for  life  (Cathcart  v.  Can- 
non, 1  Johns.  Cas.  (N.  T.)  28,  Col.  & 
C.  (jas.  64),  (2)  or  for  tbe  period  of 
thirteen  years  (Loflin  v.  Fowler,  18 
Johns.  (N.  Y.)  335). 

[b]  Zmprlsomuant  of  prls^al  la 
another  state. — In  Loflin  v.  Fowler, 
18  Johns,  (N.  Y.)  336,  defendant  was 
convicted  of  a  crime  In  Vermont  and 
sentenced  to  the  state  prison  in  that 
state,  and  on  motion  of  the  counsel 
for  the  hall  an  exoneretur  was  en- 
tered on  the  bailplece.  See  also 
Gadsby  V.  Miller,  9  F.  Cas.  No.  6,167, 
1  Cranch  C.  C.  89  (where  the  plea 
was  made,  but  abandoned,  that  the 
principal  was  In  Jail  In  another  state 
at  the  time  of  the  Judgment  and  ever 
since). 

[c]  Vrausportatloa  of  winetpal. — 

In  Wood  V.  Mitchell.  6  T.Tl.  247.  101 
Reprint  636,  the  principal  was  con- 
vtcted  of  felony  and  sentenced  to 
transportation,  and  on  motion  of  the 
counsel  for  the  ball  an  exoneretur 
was  entered  on  the  bailplece  without 
subjecting  the  party  to  the  expense 
of  a  habeas  corpus. 

93.  Steelman  v.  Mattlx.  38  N.  J.  L. 
247.  262,  20  AmR  389  (where  defend- 
ant M  gave  bond  under  the  insolvent 
laws,  conditioned  that  he  would  sur- 
render himself  to  the  sheriff  of  At- 
lantic county  if  his  discharge  as  an 
insolvent  was  refused.  At  the  time 
his  discharge  was  refused  he  was  In 
the  county  Jail  of  said  county  prior 
to  his  removal  to  the  state  prison  to 
which  he  had  been  sentenced  for 
crime.  It  was  held  that  this  did  not 
excuse  an  actual  surrender  of  M  to 
the  sheriff.  The  court  said  that  "It 
was  in  his  power  to  say  to  the  sher- 
iff that  he  put  himself  Into  his  cus- 
tody, also,  according  to  the  condition 
of  the  Insolvent  bond.  In  exoneration 
of  his  sureties.  That  would  have 
been  an  actual  surrender  In  compli- 
ance with  his  undertaking,  not  at  all 
inconsistent  with  the  fact  that  he 
was  already  held  under  the  criminal 
charge,  and  It  would  have  enabled 
the  sheriff  to  re-take  him  after  he 
had  been  liberated  from  Incarceration 
for  the  criminal  offence.  For  want 
of  such  voluntary  surrender,  neither 
the  sheriff  nor  the  plaintiff  could  re- 
take him  after  the  expiration  of  his 
term  of  imprisonment.  The  surren- 
der, therefore,  was  not  rendered  Im- 
possible by  the  act  or  operation  of 
law,  and  the  sureties  are  not  released 
from  their  stipulation  that  Mattlx 
should  make  It"). 

[a]  Qnalifloatlona  and  dlvtiao- 
tlons. — (1)  "Where  a  party  Is  com- 
mitted to  prison  on  a  charge  of  fel- 
ony, a  habeas  corpus  will  be  granted, 
on  motion  of  the  bafL  to  enable  them 


to  surrender  their  principal;  but  .  .  . 
where  the  party  Is  in  prison  under 
sentence  as  a  convict,  an  exoneretur 
will  be  entered  on  the  bail  piece, 
upon  motion.  And  the  reason  for  the 
distinction  Is  this;  that  when  the 
party  Is  conflned  under  a  charge  only 
of  felony,  he  may  be  acquitted,  and 
hla  creditor  may  derive  some  benefit 
from  taking  him  on  his  execution; 
but  when  he  Is  in  prison  under  sen- 
tence, the  creditor  can  derive  no  ad- 
vantage from  his  execution,  as  the 
prlBoner  will  be  immediately  re- 
manded. In  such  a  case,  a  habeas 
corpus  Is  an  unnecessary  expense 
.  .  .  and  the  most  expedient  course 
Is,  to  discharge  the  ball  on  motion." 
Way  V.  Wright,  6  Mete.  (Mass.)  880, 
886.  (2)  So,  where  the  ball  pleaded 
In  bar  the  commitment  of  the  princi- 
pal to  Jalt,  and  plaintiff  In  an  action 
against  the  ball  replied  that  they 
were  afterward  Imprisoned  In  state 
prison  on  a  charge  of  felony,  the 
replication  was  adjudged  bad,  since 
the  bail  might  have  habeas  corpus 
and  surrender  the  principal.  Blgelow 
V.  Johnson,  16  Mass.  218.  (3)  In 
Haberstro  v.  Bedford.  118  N.  Y.  187, 
28  NB  450  [aff  43  Hun  201,  6  NYSt 
3»S,  26  NYWklyDlg  66],  the  sureties 
were  held  not  relieved  from  liability 
to  the  sheriff  by  his  removal  of  the 
principal  to  an  Inebriate  asylum  in 
another  county,  nor  by  the  fact  that 
said  sheriff  released  defendant  from 
custody  and  caused  his  rearrest  by 
the  coroner.  But  In  this  case  the 
ball  refused  to  Justify  and  the  order 
of  commitment  to  the  asylum  was 
void. 

[b]  ^ptiSsonnmt  for  oivli  and 
criminal    omum    dlstdngnished^— (1) 

In  Ross  V.  Randolph,  6  Call  (9  Va.) 
296,  there  was  a  plea  by  the  special 
ball  that  the  principal  was  confined 
for  debt  In  a  Jail  In  Philadelphia. 
This  plea  was  held  unavailing,  the 
court  considering  that  the  ball  took 
upon  themselves  the  risk  arising 
from  acts  of  the  principal  of  a  civil 
nature;  but.  If  he  had  been  confined 
for  the  punishment  of  a  crime,  tbe 
court  held  that  the  ball  would  have 
been  entitled  to  release.  (2)  And  In 
Granberry  v.  Pool,  14  N.  C.  155,  the 
court  Inclined  to  the  view  thaE  ball 
Is  not  discharged  from  liability  by 
the  imprisonment  of  the  principal 
under  civil  process;  it  wAa  there  said 
that  ball  may  pay  the  debt  and  sur- 
render his  principal. 

Intprt  sonmenttf— 

na.  Co.  v.  Mowatt, 
defendant  had 
been  sentenced  to  the  penitentiary  for 
two  years,  and  the  court  refused  to 
enter  an  exoneretur  on  the  bailplece 
on  the  ground  of  Its  being  a  tempor- 
ary Imprisonment,  but  the  court 
added  that  time  might  be  given  for 
a  surrender  If  the  ball  should  be 
pressed  with  a  suit.  (2)  In  a  dictum 
in  Sedberry  v.  Carver,  77  N.  C.  819, 
323,  Bynum.  J.,  makes  a  distinction 
between  temporary  imprisonment 
within  the  state  and  a  temporary  im- 
prisonment without  the  Jurisdiction. 
He  says:  "It  would  seem,  that  no 
temporary  Imprisonment  within  the 
State  will  exonerate  the  ball,  for  in 
such  case  the  Court  may,  upon  the 
motion  of  the  plaintiff  or  ball,  order 
the  principal  to  be  retained  a  pris- 
oner until  the  debt  is  paid:  and  the 
service  of  the  order  on  the  Jailor 
shall  authorize  him  to  detain  the 
debtor;  and  this  shall  be  deemed  a 
surrender  of  the  principal  In  dis- 
charge of  the  ball. '      hold  that  any 


renaer  nis  prmcipai. 

Scl      ToMBonunr  I 
in  Phaenlx  F.  Ins. 
6  Cow.  <N.  Y.>  899, 
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before  the  eviration  of  the  period  dnring  which 
he  may  be  Barrendered^  it  does  not  prevent  hia  sur- 
render, and  therefore  cannot  have  the  effect  of  ex- 
onerating the  bail.** 

[i  811  (3)  Prindpal's  ImprassiiMiit  or  EnUit- 
Bunt.  The  broad  mie  has  been  laid  down  that  the 
voluntary  enlisbnent  of  the  principal  into  the  ser- 
vice of  the  United  States,  after  his  arrest,  al- 
though before  the  bail  become  fixed,  is  no  dischai^ 
of  the  bail.*'  It  has  been  held,  however,  that  even 
the  volnntaiy  enlistment  of  the  principal  operate 
in  discharge  of  his  bail,  if  the  principal  thereby 
becomes  privileged  from  arrest,  so  that  his  sur- 
render would  be  wholly  nnavailiiwr  to  the  creditor.** 

Xnipreianieitt  oit  principal.  It  has  been  held  that 
the  impressment  of  the  principal  into  the  service 
of  the  government  discha^es  the  bail.*' 


[f  82}  (4)  IHKharga  of  Principal;  Ezamptlfla 
firom  Amst— (a)  In  OenenL  Bail  are  entitled  to 
a  discharge,  without  an  actual  snrrender  of  the 
principal,  where  the  law  protects  the  principal 
from  arrest,**  as  where  something  occnrs  before  htil 
have  become  fixed  which  will  entitle  the  principal, 
if  surrendered,  to  an  immediate  discharge  from 
custody,**  for  the  law  will  not  require  so  useless  a 
formality  as  a  snrrender  under  these  cinnmstanees.^ 
The  failure  to  snrrender  the  debtor  may  be  baaed 
on  the  consideration  that  the  creditor  release  the 
bail,  and  they  will  then  be  discharged.*  But  an 
exoneratitm  has  been  denied  where  the  ground  of 
exemption  from  arrest  has  not  been  availed  of  mitil 
after  expiration  of  the  time  to  surrender.* 

[$  83  J  (h)  Under  Statutes  Abolishing  Imprison- 
ment /or  I^bt.  Where,  after  bail  have  signed,  bat 


term  of  ImprlBonment  merely  tcm- 
Dorarv  shall  dlecharn  the  ball, 
would  t>e  to  encourage  mud  and  col- 
lusion between  the  ball  and  bis  prin- 
cipal, as  well  as  the  commission  of 
crime.  Tmprlsonment  for  life  within 
the  State  Jurisdiction  would,  we  pre- 
sume, be  within  the  statute  and  ex- 
onerate the  bail;  because  there,  tbere 
could  be  no  aurrender,  or  act  equiva- 
lent  thereto,  as  In  case  of  an  Ira- 

Srisonment  for  years  or  a  less  time, 
o  an  Imprisonment  without  the  Ju- 
risdiction of  our  Court»-~a8  In  a  for- 
eign State,  by  a  Judicial  sentence  of 
the  Courts  of  that  State,  for  a  term 
less  than  for  life,  but  existing  at  the 
time  the  ball  is  sought  to  be  charged, 
and  up  to  final  Judgment  against  hlra 
— would  also  fall  within  the  provi- 
sions of  tbe  statute.  By  such  Im- 
prisonment without  the  State,  the  ball 
would  lose  the  power  to  surrender,  or 
to  have  the  prisoner  charged  after 
the  expiration  of  hia  sentence,  as  he 
might  do  in  this  State." 

M.  Sedberry  v.  Carver,  77  N.  C. 
319  (holding  that,  where  the  impris- 
onment of  defendant  expired  before 
Judgment  was  obtained  either  against 
the  principal  in  the  original  action 
or  against  the  bail  upon  his  under- 
taking, such  imprisonment  did  not 
exonerate  the  ball);  Adrian  v.  Scan- 
Un,  77  N.  C.  317  (holding  that  the 
bail  are  not  exonerated  where  the 
term  of  Imprisonment  expired  before 
Judgment  against  ball). 

M.  State  T.  Reaney,  13  Md.  280; 
Harrington  v.  Dennie.  13  Masa.  93; 
Sayward  v.  Conant,  11  Mass.  146. 

Ml  Herrick  v.  Richardson,  11 
Uass.  234  (holding  without  discus- 
sion that  the  surety  cannot  be 
charged  In  such  case);  HcFarland  v. 
Wilbur,  3S  Vt  S42.  S4S.  343  (where 
the  court  serld:  "There  Is  certainly 
eome  show  of  reason  in  saying  that 
a  man  who  has  been  arrested  and 
given  ball,  shall  not  by  his  own  vol- 
untary act  deprive  the  plaintiff  of  the 
security  he  has  thus  obtained.  But 
to  hold  that  he  may  by  his  own  vol- 
untary act  deprive  tlie  plaintiff  of 
any  right  to  arrest  and  Imprison  him. 
and  that  this  furnishes  no  reason 
for  absolving  his  ball,  (who  had  no 
knowledge  of,  and  gave  no  assent  to, 
his  enliatment,)  from  the  penalty  of 
the  contract,  for  not  nroaucing  the 
principal  to  be  arrested  and  Imp/Is- 
oned  upon  the  execution,  seems  not 
only  unjust  but  absurd.  ...  It  seems 
to  us  that  the  whole  question  hinges 
upon  this;  if  the  defendants  had 
surrendered  their  principal,  could  the 
plaintiff  legally  have  held  his  body 
till  he  satisfied  his  debt,  or  would 
he  have  been  entitled  to  an  immediate 
discharge,  so  that  such  surrender 
would  nave  been  wholly  unavailing 
to  the  creditor?  As  before  stated, 
the  plaintiff  does  not  claim  he  could 


legally  have  held  the  body  of  the 

{trindpal.  If  surrendered  to  be  taken 
n  execution  by  him,  and  any  other 


construction  would  render  the  act  of 
the  legislature  a  mere  nullity.  We 


are  therefore  of  opinion  that  these 
pleas  also  furnish  a  good  answer  to 
the  nlalntlflTa  suit"). 

97.  Robertson  v.  Patterson.  7 
Bast  406,  103  Reorlnt  167. 

[aJSall  are  Osohiicffea  by  Mt  of 
aovenuuati, 
impressed  Ii 


mpresaed  Into  the  government  serv- 
ice. Bacon  Abr.  tit  Ball  in  Civil 
Causes  D;  1  Tldd  Pr.  243  [clt  Way 
V.  Wright,  6  Mete.  (Mass.)  380], 

98.  U.  S. — Beers  v.  Haughton,  3 
F.  Cas.  No.  1,230,  1  McLean  229  [aCT 
9  Pet.  329,  9  L.  ed.  14S]  (exemption 
from  Imprisonment  on  a  judgment 
excuses  special  ball  from  sturren^er- 
ing  defendant). 

Cal. — Ma  toon  v.  Bder,  6  Cal.  67 
(where  no  body  execution  could  law- 
fully Issue  against  defendant). 

Ky.— Holland  v.  BoxUdln,  4  T.  B. 
Mon.  147. 

Mass. — Harrington  V.  Dennie,  IS 
Mass.  98. 

N.  H.— Oilman  v.  Perkins,  11  N.  H. 
843  (holding  that  a  Judgment  upon 
which  no  execution  can  lawfully  Issue 
against  tbe  body  of  defendant  op- 
erates Ipso  facto  to  discharge  the 
ball). 

N.  Y.— Taft  V.  Hoppin,  Anth.  N.  P. 
266:  White  v.  Blake,  22  Wend.  612 
(holding  that  special  ball  may  apply 
lor'an  exoneretur  on  the  ground  that 
the  right  to  Imprison  the  principal 
was  abolished,  by  statute,  previous 
to  the  expiration  of  the  time  within 
which  the  principal  might  have  been 
surrendered). 

N.  C— McKay  v.  Ray,  63  N.  C.  46. 

Pa. — Thomas  v.  Stewart,  2  Penr. 
&  W.  476. 

Vt.— Washburn  v.  Phelps,  24  Vt 
606  (holding  that,  where  a  party 
privileged  from  arrest  is  arrested,  he 
may,  within  the  discretion  of  the 
court  where  the  suit  Is  pending  either 
against  the  principal  or  the  ball, 
plead  his  privilege  and  enter  an  ex- 
oneretur on  the  bail  bond,  or  dis- 
charge the  bail  on  his  own  motion). 

Eng. — Trlnder  v.  Shirley,  1  Dougl. 
46,  99  Reprint  33;  Phillips  v.  Wel- 
lesley,  1  Dowl.  P.  C.  9. 

[ft]  Where,  by  statnte,  females 
oaasot  be  imprisoned  on  civil  proc- 
ess, their  bail  are  entitled  to  a  dis- 
charge. Dunham  v,  M  acorn  be  r,  K 
Wend.  (N.  T.)  113.  But  see  Jarvls  v. 
Qiberson.  23  S.  C.  L.  223. 

Bzemptlon  tiom.  ane«t  see  Arrest 
ii  188-T63. 

as.  Shields  v.  Smith,  78  Ind.  42S; 
Lathrop  V.  Brlggs.  8  Cow.  (N.  Y.) 
171. 

[a]  ■The  dootriae  Is  clearly  es- 
tanUahed,  that  where  the  principal 
would  be  entitled  to  an  Immediate 
and  unconditional  discharge,  if  he 
had  been  surrendered,  there  the  ball 
are  entitled  to  relief  by  entering  an 
exoneretur,  without  any  surrenaer." 
Beers  v.  Haughton.  9  Pet.  (U.  S.) 
329,  357,  9  L.  ed.  145. 

 [b]    TaoatlOB  of  order  of  amst»— 

Where  the  order  of  arrest  in  a  civil 
action  is  vacated,  although  errone- 
ously, and  no  stay  of  the  vacated 


order  !■  granted,  the  ball  are  dis- 
charged. Feo.  v.  Hathaway,  206  W, 
42,  68  NE  1063  [aff  102  111.  A.  628]; 
Baker  Mfg.  Co.  v.  Pleher,  S6  Kan. 
669,  12  P  20;  Colton  V.  Sullivan.  SC 
Mlso.  61,  106  NYB  939  (holding  that, 
under  Code  Civ.  Proc  t  601,  the  ball 
should  be  exonerated  on  the  vacating 
of  an  order  of  arrest  which  works  a 
legal  discharge  of  defendant  from 
the  obligation  to  render  himself 
amenable  to  the  process  with  respect 
to  which  the  ball  was  given);  Kc- 
Clary  Mfg.  Co.  v.  Morln.  14  Que.  Su- 
per. 423. 

(c]  Where  the  oout  makes  aa  od- 
der setUag  aside  an  sttsnh  nissl  for 

contempt,  such  order  releases  the 
sureties,  and  a  subsequent  order  for 
defendant's  appearance  to  answer 
cannot  restore  their  llabilt^  without 
their  consent  I«amonts  v.  Ward.  36 
Wis.  668. 

[d]  Max  aa  Ul^al  dtooharge  from 
amst  has  been  held  not  to  release 
the  ball.  Bowie  Mfg.  Co.  v.  Bernard. 
100  Ky.  668,  89  SW  389,  IS  KyL  HOC. 

1.  Aiken  V.  Richardson,  16  Vt.  500. 
605  (where  the  court  said:  "Courts 
are  at  liberty  to  consider  the  effect 
of  surrendering  the  principal;  and 
If  they  perceive  that  It  could  be  of 
no  benefit  to  the  creditor,  they  will 
not  require  It,  but  release  the  baO. 
This  happens  When  the  surrendtf 
cannot  legally  be  followed  hy  further 
IHX>ceedlngs  against  the  bo^  of  the 
principal"). 

[a]  •nrxender  vMlesa;  iMtil  ai»- 
oharred. — Whenever  the  principal 
would  have  a  right  to  be  Immediately 
discharged  from  custody  were  be  sor- 
rendereo,  the  surrender  of  tbe  prin- 
cipal Is  a  useless  formality  which 
may  be  dispensed  with.  Nettleton  v. 
Billings.  17  N.  H.  4&t;  Boggs  r. 
Teackle,  6  Blnn.  (Pa.)  US;  TtSUi  v. 
Maxfleld.  3  B.  ft  C  222.  10  BX^L  109. 
107  Reprint  710:  Martin  v.  0*Hara. 
Cowp.  823,  98  Reprint  1382. 

S.  Shields  V.  Smith,  78  Tnd.  425 
(holding  that.  In  an  action  on  a 
recognisance  given  by  defendants  oo 
the  arrest  of  a  third  person,  an  an- 
swer alleging  that  aefenda.nt8  of- 
fered to  surrender  the  body  of  tbetr 
principal,  and  that  plaintiff  directed 
thorn  not  to  do  so  and  agr««d  with 
them  that,  if  they  would  not  snrrea- 
der  him,  plaintiff  would  release  tfaem 
from  their  undertaking,  was  snfll- 
cient). 

a,  Stever  v.  Somberger.  19  Wend. 
(N.  Y.)  121  (holding  that  after  the 
time  for  surrender  has  expired  the 
court  will  not  relieve  ball  by  order- 
ing an  exoneretur  on  the  ground  that 
defendant  Is  a  resident,  and  Is  wqi 
liable  to  arrest).  See  also  Stever  t. 
Somberger,  24  Wend.  (N.  Y.)  S7S. 

[a]  Vhno  worn  wd.  fa.  amtast  kaB 
it  la  ao  defease  that  defendant  In  tbr 
original  action  was,  at  the  time  ef 
his  arrest,  charg£  d'affaires  of  tfeh 
government  to  a  foreign  country  awl 
was  then  on  his  way  thitber.  Sortai- 
fleld  Card  Mfg.  Co.  t.  West.  PChL 
(Mass.)  288.  ^  * 


For  later  oaasa,  damopmsats  and  otaaatM  In  the  law  see  oumtilatlva  AnnotaUou*  aame  title.  pm«  and  nota  nmnw. 
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before  tliey  have  become  fixed,  a  statute  abolishing 
imprisonment  for  debt  is  enacted,  and  the  princip^ 
is  entitled  to  be  disehai^d  thereunder,  the  bail  are 
released  from  their  liability  without  the  formality 
of  a  surrender  \*  but  they  are  not  released  where  the 
language  of  the  statute  does  not  authorize  such  a 
eoQstmotion  as  to  warrant  the  discharge  of  any 
debtor  held  in  custody  at  the  time  of  its  passage.^ 
[}  M\  (c)  Under  Bankmptcy  or  InsolTeucy 
Laws.'  Where  a  principal  receives  his  disohai^e  in 
insolvency  or  bankruptcy  before  the  bail  are  fixed, 


they  are  entitled  to  be  released  without  a  sur- 
render,' for  the  reason  that,  where  the  principal  has 
obtained  his  discharge  under  the  bankruptcy  or 
insolvency  laws,  he  is  no  longer  liable  to  imprison- 
ment for  the  debt,  and,  since  he  would,  if  sur- 
rendered by  his  bail,  be  entitled  to  be  immediately 
released,  it  would  be  a  useless  formality  to  have  the 
bail  make  a  formal  surrender  of  their  insolvent 
principal  in  order  to  effect  their  discharge."  This 
rule  applies  where  such  discharge  was  in  another 
state,*  or  under  a  state  law,  although  the  bail's  re- 


4.  U.  S.— Gray  v.  Munroe,  10  F. 
Cas.  No.  6,724,  1  McLean  628. 

Ark.— Newton  v.  TIbbatts,  7  Ark. 
lEO  (abolished  by  statute  before  re- 
turn day  of  ca.  sa.). 

Ind. — Scott  V.  Brokaw.  6  Blackf. 
241  (holding  that,  where  a  suit  on  a 
recosnlunce  of  special  ball  was  pend- 
ing when  the  act  abolishing  Impris- 
onment for  debt  took  effect,  It  was 
not  the  Immediate  effect  of  the  act 
to  defeat  the  further  maintenance  of 
the  BulC  but  that,  without  a  surren- 
der of  the  principal,  the  bail  might 
have  an  ezoneretur  entered,  and  have 
the  suit  dismissed  at  hla  own  costs); 

White  V.  Ouest,  6  Blackf.  228. 

Ky. — Palmer  v.  Merrlwether,  7  J. 

J.  Marsh.  608;  Peteet  v.  Owsley.  7  T. 

B.  Hon.  130;  Holland  v.  Bouldln,  4  T. 

B.  Mod.  147. 

La. — Thomas  v.  McNeil,  8  1A.  Ann. 

796:  Prer  v.  Hebenstrelt.  1  Rob.  661; 

Atchafalaya  Bank  v.  Hosey,  17  La. 

509:  Cooper  v.  Hodge,  17  La.  478. 

See  also  Bornted  v.  Nolan.  IT  La. 

69S. 

Mich. — Bronson  v.  Newberry.  Z 
r>DUgl.  38  (statute  applicable  to  all 
who  had  contracted  debts  before  the 
act  took  effect,  except  to  residents  of 
a  foreign  power,  and  to  them  after 
one  year). 

Hiss. — Brown  v.  DiUahunty,  12 
Miss.  713,  43  AmD  499. 

N.  T. — White  v.  Blake,  22  Wend. 
812;  Russell  v.  Champion,  9  Wend. 
462.  Compare  Greenwood  v,  Cleve- 
land. 2  HowPr  1«7. 

Oh. — Towsey  v.  Avery.  11  Oh.  90; 
Parker  v.  Sterling.  10  Oh.  857. 

Pa. — Olllesple  v.  Hewllngs,  2  Pa. 
492,  Kelly  V.  Henderson.  1  Pa.  495. 
Connpare  Lopeman  v,  Henderson,  4 
Pa.  231  (holding  that  rule  applied 
only  to  actions  ex  contractu);  Board- 
ley  V.  Waltman.  1  PaLJR  77,  1  PaLJ 
256;  Patterson  v.  Matlaok,  1  PaLJR 
76,  1  PaLJ  265. 

'S.  C— Ware  v.  MlUe^  9  8.  C.  13. 
Vt. — McFarland  v.  Wilbur,  SB  Vt, 
S42. 

A.    Kennedy  v.  Rice,  1  Ala.  11. 

6.  [a]  Wbu*  a  snrvtr  la  deoUuM 
»  bukrttpt  he  will  be  discharged 
from  the  recognisance  as  bail.  Rath- 
bone  v.  Blackford.  1  Cal.  (N.  Y.)  688. 

T.  U.  S. — Beers  v.  Haughton,  S  F. 
Ca.*.  No.  1,230,  1  McLean  226  [aff  > 
Pet.  329,  9  L.  ed.  146];  Byrne  v.  Car- 

g enter,  4  F.  Cas.  No.  2,271,  1  Cranch 
'.  C.  481;  Claggett  v.  Ward.  6  P.  Cas. 
No.  2,780.  5  Cranch  C.  C.  689;  King  v. 
Slmm.  14  F.  Cas.  No.  7,806,  2  Cranch 
C    C.  234. 

X>el. — Bailey  v.  Seal.  1  Del.  367. 
111. — Keyes  v.  Bennett,  218  111.  626, 
628.  75  NT:  1076  [aff  122  111.  A.  60, 
and  clt  Cyc];  Peo.  v.  Hathaway,  206 
III.  42.  68  NB  1053  [aff  102  111.  A. 
628]  (even  though  discharge  la  er- 
roneous). 

Me. — ^Almon  H.  Fogg  Co.  v.  Bart- 
lett,  106  Me.  122,  125^  7S  A  380,  138 
AniSR  338  [clt  Cyc]. 

B<d. — McCauBland  v.  Waller,  1  Harr. 
&.  J.  156;  Harrison  v.  Toung,  1  Harr. 
&  J.  102  note;  McKlm  v.  Marshall,  1 
Harr.  &  J.  101. 

Bifass. — Champion  v.  Noyea,  2  Mass, 
<81:   Payeon  v.  Payson,  1  Mass.  283. 

>Ilcli. — Bryant  v.  Klnyon,  127  Mich. 
152.  86  NW  681,  53  LRA  801.  6  Am 
Barikr  237  (holding  that,  where  de- 
fendant, in  conversion,  was  arrested 
>n  a.  capias  and  gave  ball,  the  sure- 
on  his  bond  were  not  liable  un- 


less a  Judgment  was  rendered  against 
him;  and  hence,  where  It  appeared 
that  no  judgment  could  be  had 
against  defendant,  because  the  claim 
sued  upon  had  been  extinguished  by 
a  dlschitrge  in  bankruptcj',  the  11a- 
bilKy  of  the  sureties  ceased). 

N.  H.— Nettleion  v.  Billings.  17  N. 
H.  -153.  But  compare  Goodwin  v. 
Stark.  15  N.  H.  218, 

N.  J. — Rowland  v.  Stevenson,  6  N. 
J.  L.  H9. 

N.  Y. — Trumbull  v.  Healy,  21 
Wend.  670;  Seaman  v.  Drake.  1  Cal. 
9:  Kane  v.  Ingraham,  2  Johns.  Cas. 
40;!. 

Pa. — Boggs  V.  Teackle,  6  Blnn.  132. 
8.  C— Saunders  v.  Bobo,  18  8.  C. 
L.  492. 

Vt.— Belknap  v.  Davis,  21  Vt.  409. 

Eng. — Jones  v.  Ellis,  1  A.  &  E.  382. 
28  ECL  190,  110  Reprint  1253:  Todd 
V.  Maxfleld,  S  a  ft  C.  222,  10  ECL 
109,  107  Reprint  716;  Johnson  v.  Lind- 
say, 1  B,  A  C.  247,  8  ECL  106,  197 
Reprint  92;  Humphreys  v.  Knight, 
6  Bing.  569,  19  ECL  268,  130  Reprlftt 
1400;  Woolley  v.  Cobbe.  1  Burr,  244, 

97  Reprint  296:  v.  Bmce,  2  Chit. 

106,  18  e:CL  633:  Moorby  v.  CAd«e, 
2  Chit.  104,  18  ECL  SS2;  Martin  v. 
O'Hara,  Cowp.  823,  98  Reprint  1382; 
Mannin  v.  Partridge,  14  East  699, 
104  Reprint  731;  Thackeray  v.  Tur- 
ner, 8  Taunt.  28.  4  ECL  26,  129  Re- 
print 292;  Slatter  v.  Scott,  4  Tyrw. 
372.  But  compare  Donnelly  v.  Dunn, 
2  B.  ft  P.  45,  126  Reprint  1147. 

"The  right  of  custody  and  the 
power  to  seixe  and  surrender  his 
principal  Is  an  incident  of  the  rela- 
tion of  ball  and  principal,  and  when 
the  right  of  the  ball  to  seiie  and 
surrender  his  principal  has  been  tak- 
en away  by  the  discharge  of  the  prin- 
cipal from  the  liability  to  pay  the 
debt  which  the  l>all  bond  was  given 
to  secure,  the  relation  of  toil  and 
principal  Is  at  an  end.  as  Is  also  the 
liability  of  the  ball."  Keyea  v.  Ben- 
nett, 218  III.  625,  628,  7%  NB  1076 
[aft  122  111.  A.  60}. 

[a]  ftvpUoatloiia^d)  An  allega- 
tion of  fraud  does  not  prevent  an  ex- 
oneretur  In  such  case.    Bums  v.  Sim, 

4  F.  Cas.  No.  2,184,  2  Cranch  C.  C. 
76:  Trumbull  v.  Healy,  21  Wend.  (N. 
Y.)  670.  (2)  So,  where  plaintiffs 
were  parties  to  such  discharge,  pro- 
ceedings on  the  ca.  sa.  bond  are 
atopped  (Johnson  v.  Thurmond,  28 
Ga.  127),  <3>  and  only  nominal  dam- 
agea  can  be  recovered  for  breach  of 
an  appearance  bond  after  an  Insolv- 
ent's flnal  discharge  (State  v.  Reaney. 
13  Md.  ISO).  (4)  The  ban  can  ask  to 
have  an  exoneretnr  entered  on  pro- 
duction of  the  certlflcatea  of  dis- 
charge.  Com.  v.  Haber,  3  PaLJR  188, 

5  PaLJ  331.  (6)  Again,  auch  dis- 
charge of  the  Insolvent  entitles  bail 
to  an  exoneretur  any  time  before  sur- 
render (Thomae  v.  Brown,  9  Watts 
(Pa.)  288;  Shaeffer  v.  Child.  7  Watte 
(Pa.)  84),  (6)  and  they  are  released 
even  though  the  debtor  had  personal 


siDi.  11  F.  CtiR.  No.  6.272.  Brunn.  Coll. 
C;is.  J 17:  I'ost  V.  Rilev.  18  Johna 
(N.    Y)    54.      See    also    infra  note 

10  [a  ] .  ( 2 )  Thus.  :d  i  iiough  de- 
ftndant  is  dlscluiryed  under  the  In- 
solvency Act.  if  he  has  time  to  plead 
the  discharge,  but  omits  to  do  SO,  an 
ejicneretur  will  not.  after  Judgment, 
bo  ordered  In  favor  of  hin  special  ball 

011  account  of  the  dlseliarire.  Camp- 
bell V.  Palmer.  6  Cow.  f  N.  T.^  698; 
Mechanics'  Bank  v.  Hazard,  9  Johns. 
(N.  Y.)  392. 

[c]  Klgbt  of  ball  may  be  waived. 
— (1)  Mechanics'  Bank  v.  Hazard.  9 
Johns.  (N.  Y.)  392.  (2)  Contra,  to 
the  extent  that  no  delay  forfeits  the 
right.  Thomae  V.  Brown.  9  Watta 
(Pa.)  288;  Shaeffer  v.  Child,  7  Watta 
(Pa.)  84. 

[d]  Vmef  of  olalm  In  lasotreur 
fey  plalaUffif—The  fact  that  plaintiff 
had  prqvM  A  dM^m  In  Insolvency 
upon  «  nrtcitt«nclin^^  i  judgment 
deMoT'U  B&t'a  iMr  tea  aaft  againat 
a  aurety  on  a  recognisance  to  appear 
for  examlnat^oo  as  a  popr  detkXor,.  enr 
tered  Into  Xiy  the  sanie  debtor  when 
execution  Issued  against  hira.  Harris 
V.  Hajea.  171  Mass.  275.  50  NE  S32. 

[e]  Bankmptcy  before  explzmtlon 
of  time  allowed  for  snrrander  ex 
natla. —  1 1 )  In  I'-nKlaiid  it  has  been 
rc-ld  th;it  where  the  bankrupt  prlncl- 
piil  iil)tained  hifs  cerlHloa  te  after  the 
rt-mrn  of  tlie  ra.  H.a.  anain.st  him,  but 
bf'fore  the  e\i)iraii<.m  of  the  time  al- 
lowed the  ball  by  Indulgence  of  tba 
Cdnrt  for  rendering  the  principal,  the 
biiil  w'-re  eniitled  to  be  relieved. 
Johnson  v.  Llndaay^  1  B.  &  C.  217,  S 
ECL  106,  107  Reprint  92;  Mannin  v. 
Partridge,  14  East  699.  104  Reprint 
731.  (2)  And  In  this  country,  in  the 
case  of  Kane  v.  Ingraham,  2  Johns. 
Cas.  (N.  T.)  403,  404.  the  court  ar- 
rived at  the  same  conclusion,  on  thO 

f round  that  the  period  after  the  re- 
urn  of  the  ca.  sa.  which  was  allowed 
ball  for  the  surrender  of  the  princi- 
pal, originally  by  Indulgence  of  the 
court  only,  has  with  us  ripened  into  a 
matter  of  right.  The  court  said: 
"The  ball,  In  the  sense  of  the  au- 
thorities, are  deemed  to  be  fixed, 
when  the  ca.  sa.  against  tbe  principal 
Is  returned  non  est.  If  we  apply  tnts 
rule,  the  bail  would  here  be  fixed, 
and  cannot  surrender.  But  our  courts 
In  reneral  have  been  liberal  towarda 
bail,  and  have  considered  the  privi- 
lege within  the  period  of  grace  as 
ripened  Into  a  matter  of  right." 

[f]  Oanortlatloii  of  aot*  given  br 
hML— Where  the  principal  Is  dis- 
charged under  the  Insolvency  Law 
before  the  ball  is  flxed,  arid  the  ball 
being  taken  in  execution  gives  a  note 
for  the  amount  of  the  debt,  the  court, 
upon  the  return  of  the  execution, 
win,  on  motion,  order  the  note  to  be 
given  up  to  be  canceled.  Bussard  v. 
Warner,  4  F.  Cas.  No.  2,229,  i  Cranch 
C.  C.  111. 

8.  Beers  v.  Haughton,  3  F.  C^S. 
No.  1.230_,  1  McLean  226  [aff  9  PeL 


property  when  arrested,  and  the  dls-    329,    9    L.    ed,    1461;    Champion  v. 

Noyes,  2  Mass.  481;  Nettleton  v.  Bil- 
lings. 17  N.  H.  468;  Olcott  v.  Lilly,  4 
Johns.  <N.  T.)  407;  Kane  v.  Ingra- 
ham,  2  Johns.  Cas.  fN.  T.)  403. 

9,  Kennedy  v.  Adams.  5  Del.  160; 
McOlensey  v.  HcLear,  1  Del.  466; 
Bailey  v.  Seal,  1  Del.  367;  Richmond 
V.  De  Young.  8  Gill  ft  J.  (Md.)  64: 
McKim  V.  Marshall,  1  Harr.  ft  J. 
(Md.)  101;  .Rowland  v.  Stevenson.  6 


charge  was  under  a  petition  pending 
at  the  time  of  arrest  (Lincoln  v.  Wil- 
liams, 12  Serg.  ft  R.  (Pa.)  106).  (7) 
So  exoneretur  may  be  granted  on 
payment  of  costs  of  sd.  fa.  against 
special  ball  prior  to  return  day  there- 
of. Boggs  V.  Bancker,  5  Blnn.  (Pa.) 
507. 

[b]  Slaobazye  of  issolvmt  should 
be  plMdsd^(l)  Hayton  v.  Wilkin- 
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lease  rests  within  the  jurisdiction  of  other  than 
the  state  court.'" 

Bail  not  discharged.  If  the  insolvent  principal's 
discharge  is  obtained  after  the  bail  have  become 
fixed,  and  their  right  to  surrender  the  principal 
is  extinguished,  it  will  not  have  the  effect  of  re- 
leasing the  baii;^*  nor  are  the  bail  released  where 
the  dischai^e  in  bankruptcy  or  insolvency  has  not 
been  legally  obtained.'"  Again  the  liability  of  sure- 
ties in  such  cases  may  be  preserved  by  statute." 

[$  85]  (d)  Discharge  of  One  of  Sereral  Oodft- 
fmdants.  The  discharge  of  one  of  several  code- 
fendants  does  not  release  the  bail  as  to  the  other 

N.  J.  L.  149:  Uount  v.  Bradford,  2 
Miles  (Pa.)  17. 

[a]  TlM  giMUfloatloii  vxlsts  that 
the  same  courtesy  must  not  be  re- 
fused in  the  foreign  state.  Walsh  v. 
Nourse,  5  Blnn.  (Pa.)  381;  HUliard  v. 
Greenleaf,  5  Blnn.  <Pa.)  336  note; 
Bona  V.  Teackle.  6  Blnn.  <Pa.)  332; 
Smith  V.  Brown.  3  Blnn.  (Pa.)  201. 

la  Beugh  V.  Noland,  2  F.  Caa.  No. 
1,114,  2  Cranch  C  C  2  (holding  that 
an  exoneretur  will  be  entered  on  pro- 
ducing a  copy  of  the  record  of  the 
inaoIvent'B  discharge);  Beers  v. 
Haughton,  3  F.  Cas.  No.  1,230,  1  Mc- 
Lean 226  raff  9  Pet.  329.  9  L.  ed.  145, 
and  qualified  to  the  extent  that  de- 
fendants are  not  liable  to  be  Impris- 
oned on  the  Judgment,  and  that  spe- 
cial ball  may  plead  the  Insolvent's 
discharge];  Burns  v.  Sim,  4  F.  Cas. 
No.  2.184,  2  Cranch  C.  C.  75;  Claggett 
V.  Ward.  6  P.  Cas.  No.  2,780.  6  Cranch 
C.  C.  669;  Davis  v.  Marshall,  7  F.  Cas. 
No.  3,641.  1  Cranch  C.  C.  173  (holding 
that  defendant  may  appear  and  dis- 
charge attachment  without  giving 
special  ball);  Harrison  v.  Gales,  11 
F.  Cas.  No.  6,136,  3  Cranch  C.  C.  376; 
Hayton  v.  Wilkinson,  11  F.  Cas.  No. 
6,272,  Brunn.  Coll.  Cas.  247  (holding 
that  Insolvent's  discharge  must  be 
availed  of  by  plea);  King  v,  Simm, 
14  F.  C^s.  No.  7,805.  2  Cranch  C.  C. 
234 

[a]  Tlie  federal  oourta  require  the 

discharge  of  the  principal,  under  a 
State  Insolvent  law,  to  be  pleaded  by 
the  ball,  and  do  not  hold  the  certifi- 
cate of  discharge  to  be  conclusive. 
Glenn  v.  Humphreys,  10  F.  Cas.  No. 
6,480,  4  Wash.  C.  C.  424;  Richardson 
V.  Mclntyre,  20  F.  Caa.  No.  11.789,  4 
Wash.  C.  C.  412. 

[b]  Bond  not  Twleaaed  where  dlfl- 
ohaxge  under  state  law  Is  after  ball 
bond  has  been  assigned  to  plaintiff. 
Bobyshall  v.  Oppenhelmer,  3  F.  Cas. 
No.  1,689.  4  Wash.  C.  C.  317. 

IL.  Bennett  v.  Alexander,  3  F.  Cas. 
No.  1,810,  1  Cranch  C.  C.  90;  Munroe 
V.  Towers.  17  F.  Cas.  No.  9,930.  2 
Cranch  C.  C.  187;  Payson  v.  Payson, 
1  Mass.  283;  Levy  v.  Nicholas,  19 
AbbPr  (N.  Y.)  282  (holding  that  spe- 
cial ball  who  have  become  fixed  can- 
not, in  an  action  against  them  as 
stich  ball,  show,  either  in  bar  of  the 
action  or  lo  mitigation  of  damages, 
that  before  the  recovery  of  Judgment 
against  the  principal  he  was.  and  at 
aU  times  since  has  been,  utterly  In- 
solvent, and  had  no  property  what- 
ever which  could  be,  or  was  liable 
to  be,  applied  for  the  payment  of  such 
Judgment) ;  Franklin  v.  Thurber.  t 
Cow.  (N.  T.)  427:  Woolley  v.  Cobbe, 
1  Burr.  244,  97  Reprint  295;  Payne  v. 
Spencer,  6  M.  &  S.  231,  106  Reprint 
1229;  Clarke  v.  Hoppe,  3  Taunt.  46. 
128  Reprint  19.  See  also  l.yon  v. 
AuchlnclosB.  12  Pet.  CU.  S.)  234.  9 
L.  ed.  106S. 

[a1  Pending  appeal. — The  bank- 
ruptcy of  the  principal  and  his  dis- 
charge during  the  pendency  of  an  ap- 
peal do  not  release  the  ball  on  ap- 
peal. Southcote  v.  Bralthwalte,  1 
T.  R.  624,  99  Reprint  1287. 

,[b]  A  ball  against  whom  a  sol. 
fik  hiw  been  Isstied  cannot  avail  him- 
self of  the  defense  that  his  principal 
has  been  arrested  on  a  ca.  sa.  at  the 
Instance  of  another  person  and  dls- 


or  others,''*  unless  such  bail's  liability  is  thereby 
changed  or  varied  or  they  are  subjected  to  a  new 
or  different  cause  of  action  or  to  a  greater  risk," 
or  unless  the  sureties  are  prejudicially  affected  in 
their  rights  or  means  of  indemnity  as  shown  by 
and  as  dependent  upon  the  bond." 

Whne  the  liability  of  defendants  is  joint,  a  dis- 
charge of  one  of  two  will  exonerate  the  bail  of 
both." 

[$  86]  d.  By  Obligee's  Acts  in  GeneraL  Plain- 
tiff or  his  attorney  may  by  his  acts,  declarations,  or 
default  surrender  bis  rights  in  respect  to  the  ob- 
ligation of  bail  and  thereby  discbarge  the  bail,** 


charged  under  the  Insolvent  Debtors 
Law.  Norment  v.  Alexander,  32  N,  C. 
71.  But  see  Belknap  v.  Davis,  21  Vt. 
409  (holding  that  a  certificate  of  dis- 
charge In  bankruptcy  may  be  pleaded 
In  defense  In  scl.  fa.). 

la.  Sowle  Mfg.  Co.  v.  Bernard,  100 
Ky.  $68.  39  SW  239,  IS  KyL.  1106 
(holding  that,  under  Gen.  St.  p  782, 
which  provides  that  a  person  taken  In 
execution  may  be  discharged  on  com- 
pliance with  certain  requirements, 
and  under  Civ.  Code  S  171,  which  pro- 
vides that  a  return  of  "not  found" 
on  an  execution  against  the  body, 
placed  in  the  hands  of  the  sherltt 
within  twenty  days  after  it  might 
have  issued  on  the  Judgment,  shall 
be  necessary  to  fix  the  liability  of 
ball,  the  discharge  of  a  debtor  who 
has  been  arrested  In  a  civil  action 
and  held  to  bail  before  his  arrest 
under  a  ca.  sa,,  and  before  the  ez- 
plratlon  of  the  term  within  which  It 
may  Issue.  Is  Illegal  and  does  not 
exonerate  the  ball). 

[a]  The  want  of  a  stamp  to  an  In- 
solvent's discharge  cannot  be  urged 
as  a  reason  to  show  that  the  dis- 
charge was  not  duly  obtained,  and  to 
prevent  the  exoneration  of  his  ball. 
Fraud  only  can  affect  it.  Cole  v. 
Stafford,  1  CaL  (N.  T.)  249,  Col.  A  C 
Cas.  228. 

13.  Demelman  v.  Hunt,  168  Mass. 
102,  46  NE  436  (holding  that,  upon  a 
breach  of  a  poor  debtor's  recogni- 
zance before  the  discharge  In  In- 
solvency of  the  principal,  such  dis- 
charge operated  as  a  bar  to  an  ac- 
tion against  the  principal  for  such 
breach,  but  that  the  surety  was  not 
thereby  released,  as  the  statute  pre- 
served his  liability). 

[a]  Oonunenoement  of  tnsolvanor 
prooeMUngs. — Although  a  principal  In 
a  poor  debtor's  recognisance  has  com- 
menced insolvency  proceedings  be- 
fore the  day  appointed  for  the  exam- 
ination, he  is  not  thereby  excused 
from  appearing,  and  if  he  defaults 
the  surety  on  the  recognisance  is  li- 
able notwithstanding  the  fact  that 
the  principal  obtains  a  discharge  In 
the  Insolvency  proceedings.  Demel- 
man V.  Hunt,  168  Mass.  102.  46  NK 
436. 

14.  Sanderson  v.  Stevens.  116 
Mass.  133  [cit  Leonard  v.  Speldel.  104 
Mass.  3S6]:  Knight  v.  Dorr,  19  Pick. 
(Mass.)  48  (holding  that,  since  St. 
[1834]  c  189,  Gen.  St.  c  182  fl  S  pro- 
viding that  an  action  on  a  Joint  con- 
tract shall  not  be  defeated,  as  against 
those  defendants  who  are  liable,  by 
showing  that  one  of  the  defendants  fs 
not  liable,  an  amendment  striking  out 
of  the  writ  in  an  action  of  assumpsit 
the  name  of  a  defendant  who  has 
been  adjudged  not  liable  does  not 
discharge  the  ball  of  another  defend- 
ant). To  same  effect  Hamltn  v.  Mc- 
Niel.  32  N.  C.  306:  Karck  v.  Avinger. 
21  8.  C.  L.  215.  In  HIgglnbotham  v. 
Browns,  4  Munf.  (18  Va.)  518.  It  was 
held  that  the  surrender  of  one  only 
was  not  a  full  performance  and  was 
no  bar  to  scl.  fa.,  and  also  that  the 
case  was  not  analogous  to  the  dis- 
charge of  one  of  two  defendants  on 
execution  since  the  execution  was 
Joint.  . 

[a]  The  nleass  of  a  bnirt»ad  aft- 
er •xeomtlm  aff  alnst  him  and  his  wtfi 


upon  a  Judgment  in  an  action  in 
which  a  body  execution  may  Issue 
does  not  release  sureties  who  wert 
ball  for  both.  Hall  v.  White,  17 
Conn.  488  (holding  that,  where  the 
Judgment  is  against  husband  and 
wife,  the  execution  must  follow  tbi 
judgment  and  the  wife  is  liable  to 
be  imprisoned  on  a  ca.  an.  with  or 
without  her  hasband;  although  other- 
wise on  mesne  proeesa:  thm  wife, 
when  taken  in  execution,  may  be  re- 
lieved only  in  the  same  manner  as 
other  execution  debtors  are  relieved). 

15.  Sanderson  v.  Stevens,  lit 
Mass.  133:  Com.  v.  aay,  9  Phila.  (Fa.) 
121  (where  it  was  held  that  the  event 
on  which  the  bond  was  conditioned 
had  not  occurred:  that  a  Judgment 
against  one  was  not  in  accordance 
with  the  bond  and  therefore  the 
principal  was  discharged  and  the 
sureties  were  exonerated  since  they 
might  have  had  an  action  over 
against  him;  that  the  confession  of 
the  Judgment  varied  the  nature  of 
the  obligation  for  a  demand  sounding 
in  money  damages  was  converted  Into 
a  contract  to  deliver  stock  thereby 
altering  the  liability  of  the  bail  hi  a 
material  particular  without  their  con- 
sent). 

16.  Sanderson    v.     Steveiu^  Ui 

Mass.  133. 

17.  Trice  v.  Turrentlne,  27  N.  C 
236  (holding  that,  where  there  Is  a 
Joint  Judgment  against  three,  and  a 
ca.  sa.  issues  against  all.  and  the 
sheriff  Is  directed  by  plaintiff  not  to 
execute  the  ca.  sa.  as  to  two  and  be 
forbears  to  do  so,  plaintiff  may  not 
proceed  against  the  bail  of  the  third 
defendant,  although  as  to  him  the 
capias  ad  satisfaciendum  is  returned 
non  est  inventus);  Bryan  v.  Simon- 
ton,  8  N.  C  51  (holding  that  where 
there  was  a  Joint  ca.  sa.  a  consent  to 
a  discharge  of  one  of  two  prevented 
a  retaking,  as  the  execution  was  sap- 
posed  to  be  satisfied). 

18.  N.  J. — Loewenthal  v.  Wattwr. 
69  N.  J.  L.  129.  54  A  252:  Bom  v. 
Chichester.  13  N.  J.  U  209. 

N.  T. — KelloK  V.  Manro,  •  J6hB& 
300. 

N.  C. — Hughes  T.  Holllnsnrorth.  % 
N.  C.  146. 

Pa. — ^Hamilton  v.  Taylor.  S  Teatei 
389. 

S*.  C— Howell  V.  Hunt,  8  S.  C  U 
321  (where  plaintiff  wrote  a.  note  te 
his  attorney,  directing  him  to  dis- 
charge the  ball,  although  there  ww 
no  evidence  that  the  note  was  shows 
to  the  attorney). 

Eng. — Davison  v.  Frost,  2  Bast  WS, 
ID2  Reprint  385.  To  same  effect  M«l- 
vin  V.  Glendinlng,  7  Taunt.  ISC  1 
ECL  290.  129  Reprint  51. 

N.  a— Lantalura  v.  Olsen.  31  N.  B. 
511. 

[a]    Whan  asgleet  does  not  relsasa 

— -(1)  It  is  no  defense  on  a  bond  to 
appear  and  answer  that  the  t>ond  «u 
not  called  so  as  to  enforce  an  ap- 
pearance, where  defendants  toIv 
tarlly  appeared  and  pleaded.  Bnitsgi 
V.  Avery.  7  Conn.  236.  (2)  Plalnttt^ 
neglect  to  proceed  against  the  dicm 
does  not  discharge  the  appfiamee 
bait,  plaintiff  having  the  ootlon  to  » 
proceed  or  to  take  an  asslguuisnt  « 
the  bond.  Wilcox  V.  Ismon.  Sff  MKh. 
268. 


For  later  cams,  daralopmeBts  and  ehaagM  In  the  law  see  cumulative  Annotations,  same  titl 
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even  thoi^h  there  was  no  intention  to  do  so.^'  If 
an  obligee  does  «i  act  to  the  injury  of  the  surety 
vithont  fais  consent  the  surety  will  be  discharged 
but  aets  which  are  beneficial  to  the  surety  or  which 
cannot  operate  to  his  prejudice  do  not  release  him.^* 
Laches  is  a  good  defense  to  the  extent  that  plain- 
tiff should  not  n^lect  or  delay  performance  of 
any  material  act  or  compliance  witn  any  statutory 
reqnirements  essential  to  fix  or  to  preserve  the 
rights  in  r^ard  to  tlie  obligation  of  bail,  especially 
where  the  surety  is  prejudiced  to  his  loss  or  his 
risk  ia  increased  thereby.** 

87]  e.  By  Alteration  of  Contract— (1)  In  Gen- 
enL  The  obligations  of  special  bail  are  in  the  na- 
ture of  those  of  sureties;  they  have  a  right  to  in- 
sist on  the  terms  of  their  contract  as  originally 
made,  and  if  anything  so  affects  the  nature  and 
extent  of  their  contract  as,  by  any  reasonable  proba> 


bility,  to  increase  their  risk  or  liability,  tliey  will 
be  disehai^ed." 

88]  (2)  Stipulations  and  Afreements  in  Gen- 
eral. An  agreement  with  bail  which  discharges  his 
responsibility  and  which,  if  not  enforced,  would  in- 
jure his  rights,^*  or  an  agreement  with  defendant 
which,  if  made  without  the  bail's  consent,  would 
operate  as  a  fraud  upon  the  bail,  will  dischai^e  his 
liability  as  bail."  A  stipulation  which  materially 
changes  the  situation  of  bail,  varies  the  exact 
terms  of  his  contract,  increases  bis  risk,  or  enlarges 
the  time  and  manner  of  performance  discharges  the 
bail." 

[$89]  (S)  Extending  Time  to  FrinclpaL  Where 
plaintiff  enters  into  an  agreement  with  the  princi- 
pal, before  condition  broken  by  which  the  latter 
is  to  have  further  time,  the  bail  are  discharged " 
unless  they  waive  their  right  to  object  by  assenting 


[b]   VWlMt   to  pay  d*f*nduit^ 

1KNW&'— Ball  are  discharged  where 
the  sheriff  has  released  defendant 
from  custody  on  plaintiff's  refusal  to 
pay  the  expenses  of  his  board  and 
keeping  In  advance,  as  required  by 
sUtute  after  he  has  been  Uken  on 
execution.  Prior  v.  Bodrle,  49  Hioh. 
200,  13  NW  615. 

[cl  yiftlmtIS  wko  &M  always  v*- 
pndiated  tk»  iMtU  boad  durlnff  a  time 
when  the  sureties  might  have  Bur- 
rendured  the  principal .  may  not  sub- 
sequently, on  payment  of  the  Judg- 
ment by  tiie  sheriff,  surrender  the 
bond  to  the  latter  so  as  to  render  the 
sureties  liable.  Bell  v.  Pierce.  146 
Mass.  58.  16  NE  119. 

[d]  Wline  plalnUS  Indnoes  de- 
f«nd*Bt  to  le«.v«  the  Jnrlsdlotton  of 
tb*  court,  the  surety  Is  relieved  from 
liability.  Ducas  v.  Federal  Union 
Surety  Co..  158  NYS  803. 

19.  Newell  v.  Hoadley,  8  Conn. 
381  (holding  that  the  acta  or, declara- 
tions of  plaintiff  or  attorney  may  be 
suclt  as  to  release  the  latter  from 
liability,  even  whetlier  or  not  there 
was  any  intention  to  diBCharge  ball; 
especially  is  this  so  where  there  is 
an  attempt  to  entrap  the  ball  against 
the  honesty  and  Justice  of  the 
case);  Howell  v.  Hunt,  IS  S.  C  I.. 
121. 

90.    Lathrop  V.  Brlres,  8  Cow.  <N. 

r.)  171. 

SI.  Wilson  V.  Eads,  30  F.  Cas.  No, 
.7,801a,  Hempst.  284. 

ra]  BaU  are  not  rrtsMSd  by  plaln- 
lrf*o  affirmation  to  them  that  the 
[ebt  was  paid.  Van  Ness  v.  Fair- 
hlld,  1  D.  Chipm.  (Vt.>  163. 

rb]  A  pMOl  dMlanMoa  of  pUln- 
Ura  aMozMT  that  the  bail  are  dis- 
barred does  not  release  tliem.  rar- 
er V.  Bidwell,-  S  Conn.  84. 

re]  Mbw*.  to  Hfwj  oa  pMp«rtr 
•fov*  wrlae^Hdfs  wasgC—where  a 
ooT  debtor's  recognisance  Is  given 
rter  defendant's  arrest,  it  consti- 
ittts  no  defense  to  an  action  against 
3.11  that  execution  plaintiff  faded'  to 
•  tempt,  before  arresting  defendant, 
I  find  property  on  which  execution 
l«-ht  be  levied.  Watts  v,  Steven- 
m.  189  Mass.  «1,  47  NE  447. 
SS.  Toles  V.  Adee.  »4  N.  T.  222; 
emsen  v.  Beekman,  £S  N.  Y.  652; 
•Iston  V.  Swartwout.  1  Johns.  Cas. 
J  Y.)  13«  (holding  that,  where  ir- 
gg-a'isir  notlcfi  of  ball  was  given,  but 
afntifC  did  not  sue  on  the  bond  at 
e  subsequent  term,  the  bail  were 
[leved  on  payment  of  costs,  and 
Btlflcatlon,  if  required);  Ritchie  v. 
wlor,  38  N.  B.  381  (failure  to  enter 
Ltse  and  to  Hie  affldavlt  within  rea- 
na.ble  time) ;  Scammell  v.  James, 
ro*.  B.  278.    See  also  Infra  39  116. 

r. 

VlalntWs  ns«l*ot  or  faUnre 
eoau^  wttn  a  statutosr  rwndxe- 
n-ft  necessary  to  prevent  de»nd- 
■■a  release  at  the  termination  of  a 
tA-fn  XMFlod  of  time  discharges  bail 
ere    obligation   rests   upon  such 


statute.  Fonda  v.  Beach,  7  La.  Ann. 
213 

[b]  BSect  of  laolies  after  Jndfr- 
nwat  araiast  1»alL — After  Judgiiit:at 

and  execution  against  bail,  there  is 
an  end  of  the  relation  of  principal 
and  surety,  and  the  bail  cannot  claim 
any  advantage  against  the  creditor 
on  the  ground  of  want  of.  diligence 
in  proacjoatinc  the  principal  debtor. 
Bay  V.  l!«iDmMge,  6  Johns..  Oh.  (N. 
T.)  306. 

B8.  IT.  a— n.  S.  V.  Backland,  S8 
Fed.  166, 

Me. — Langley  v.  Adams,  40  He.  126. 
Mass. — Bullen  v.  Dresser,  116  Mass. 
2GT:  Bean  v.  Parker,  17  Mass.  681. 
Mich. — Campau  v.  Beeley,  30  Mich. 

5V. 

N.  Y. — Lathrop  v.  Brlggs,  8  Cow. 

171. 

Oh.— Candee  v,  Kelsey,  7  Oh.  Pt. 
II  210. 

Pa. — Lopeman  v.  Henders<»i,  4  Pa. 
231:  Hayden  v.  Adams,  S  Blnn.  232; 
Myers  v.  Toung,  2  Dall.'  79,  1  Li.  ed. 

297. 

Va. — Grays  v.  Mines,  4  Munf.  <18 
Va.)  437. 

"The  obligations  of  special  ball  are 
In  the  nature  of  those  of  sureties, — 
always  and  properly  recognized  as 
being  Btrictlsslmi  Juris,  and  dis- 
charged by  anything  which  affects  in 
any  manner  the  nature  or  extent  of 
the  contract  into  which  they  have 
entered.  In  such  manner  as  might,  by 
any  reasonable  probability,  increase 
(If  not  merely  to  change)  their  risk 
or  liability."  Campau  v.  Seeley,  30 
Mich.  67,  60. 

[a]  In  Oaaada  It  seems  that  ball 
are  not  bound  by  what  the  attorney 
for  their  principal  may  choose  to  do 
as  such.  Mitchell  v..  Noble,  1  C.  L- 
Chamb.  (U.  C.)  284. 

[b]  OonfssBom  of  Indsruivnt. — 
Where  the  confession  of  Judgment 
in  an  action  has  the  effect  of  con- 
verting a  demand  sounding  In  dam- 
ages to  be  liquidated  by  the  Jury  In 
the  lawful  money  of  the  common- 
wealth into  a  contract  to  deliver 
stock,  the  bail  are  discharged.  Com. 
V.  Clay.  9  PhUa,  (Pa.)  121. 

[c]  "Jwt  oavssr  may  be  shown 
why  Judgment  should  not  be  ren- 
dered against  the  ball;  hut  "Just 
cause"  does  not  mean  a  cause  why 
the  amount  recovered  should  be  re- 
duced to  nominal  damages.  Walker 
v.  Waterman.  50  Vt.  107. 

AltsTsUoa  of  bond  opsnttBff  mm 
dlsoliargs  of  obllfora  see  Altetratioo 
of  Instruments  g  94. 

84.  Hughes  v.  Holllngsworth.  6  N. 
C.  .146  (holding  that  where  plaintiff's 
attorney,  pending  the  suit,  gave  the 
ball  a  writing  in  which  he  engaged 
on  behalf  of  plaintiff  to  release  and 
discharge  the  ball,  the  writing  was 
a  discharge). 

[a]    AcxesswBt  wHih  ball  to  re- 
Isaae    tksqn    fnua  nnflsrtswng' 
Where  plaintiff,  upon  the  bail's  ~<|f- 
f  ertng  to  surrender  the  principal,  re- 


quested and  directed  them  not  to  do 
so  and  agreed  with  them  ttiat,  if 
they  would  not  surrender  the  prin- 
cipal's body,  he  would  release  them 
from  their  undertaking.  It  was  held 
that  the  bail  were  discharged. 
Shields  V.  Smith.  78  Ind.  42S.  See 
also  Shimer  v.  Isaac,  1  Ind.  668. 

36.  Clark  v.  NiUo,  6  Wend.  (N. 
Y.)  236  (where  it  was  agreed  that 
defendant  might  depart  the  state  and 
that,  proceedings  would  he  stayed  un- 
til his  return). 

[a]  ZastaaoM  oC  so  vsisMa^d) 
A  covenant  before  Judgment  not  to 
arrest  defendant  on  execution  within 
fotu*  months  Is  no  defense  to  a  set. 
fa.  Fullam  v.  Valentine,  11  Pick. 
(Mass.)  156.  (2)  So,  when  Judgment 
against  defendant  Is  entered  by  a 
stipulation  which  in  effect  Is  an  ad- 
mission of  the  fraud  necessary  to 
recover,  the  surety's  liability  Is  not 
thereby  removed,  even  though  there 
Is  a  disclaimer  In  the  agreement  of 
any  admission  of  the  alTegatlons  of 
fraud.  Steinback  v.  Evans,  122  N.  Y. 
551,  26  NE  929  [aff  65  N.  Y.  Super. 
278.  18  NYSt  326].  (3)  And  an 
agreement  not  under  seal  made  by  a 
creditor  to  discharge  the  claim  for 
less  than  the  full  amount  due  does 
not  release  ball.  Von  Gerhard  v. 
Lighte,  13  AbbPr  (N.  Y.)  101.  (4) 
Where  a  sheriff  was  ball  for  two  de- 
fendants; after  Judgment  a  c^.  ea. 
was  executed  on  one  defendant  who 
gave  security  for  his  appearance  at 
court,'  but  the  other  could  not  be 
found;  before  the  appearance  day  for 
the  arrested  defendant,,  he  stipulated 
with  plaintiff  to  secure  him  for  other 
debts  which  he  owed;  the  latter  in 
consideration  of  a  release  under  'the 
ca.  sa.  and  nonopposition  to  the  debt- 
or's discharge  in  Insolvency,  and  It 
was  held  that  this  did  not  operate  as 
a  release  of  the  debt.  Ferrall  v. 
Brikeli,  27  N.  C.  67,  (5)  So  a  tem- 
porary stay  of  execution  by  agree- 
ment with  plaintiff,  based  upon  a 
confession  of  Judgment  by  defendant, 
does  not  exonerate  special  ball. 
Joluiaon,  V.  Boyer.  2  Watts  (Pa.)  376,. 
27  AmD  363. 

86.  Edwards  v,  CK>leman,  6  T.  B. 
Men.  (Ky.)  567;  Rathbone  v,  Warren, 
10  Johns.  (N.  Y.)  587;  Crutoher  v. 
Com.,  6  Whart.  (Pa.)  340;  Wilkina  v. 
Burr,  6  Blnn.  (Pa.)  389. 

ar.  Woosnam  v.  Price,  1  Cromp. 
&  M.  352,  149  Reprint  435  (holding 
that,  if  time  is  given  to  the  principal 
after  the  ball  bond  has  been  for- 
feited and  an  assignment  thereof  has 
been  taken,  this  does  not  release  the 
sureties), 

as.  West  V.  Aehdowij,  1  Blng.  164, 
8  ECL  453,  ISO  Reprint  67-  Hannlng- 
ton  v.  Beare,  4  Dowl.  P.  C.  256;  Thom- 
as v.  Young,  15  East  617,  104  Reprint 
976;  Vernon  v.  Turley,  1  M.  &  W. 
316,  150  Reprint  454. 

TaUag  eiwnovlt  MClendlng  tlms 
see  infra  i  977 

[a]    la  -mmw  Tozk  it  has  bedn  held 
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to  the  agreement,'*  or  ojiless  the  agreement  does  not 
deprive  them  of  their  right  to  demand  that  pro- 
ceedings be  taken  against  the  jirinoipal  or  of  their 
r^ht  to  surrender  him."*  But,  in  order  to  hare  the 
effect  of  disebai^ng  bail,  the  agreement  mast  be  a 
valid  agreement  to  extend  time.^^ 

[$  90]  (4)  Ameoidmwt  Increasing  Ad  Dunnnm. 
An  amendment  increasing  the  ad  damnum  in  a  suit 
in  which  bail  has  been  taken  is  such  an  alteration 
as  diaebarges  the  bail  unless  it  is  made  with  bis 
consent.**  Thus  the  bail  are  discharged  where  the 
sum  named  in  the  deoluration  is  larger  than  that 
named  in  the  writ." 

[$  91]  (5)  Amendment  or  Alteration;  Changing 
or  Adding  Oanse  of  Action.  Any  alterations  or 
amendments  in  the  writ  or  pleadings  whereby  a 
different  or  new  cause  of  action  is  created  and  the 
bail  is  thereby  subjected  to  a  different  or  additional 


responsibility  or  is  otherwise  placed  in  a  gitnation 
which  materially  changes  the  legal  nature  of  their 
obligation  operate  to  discharge  the  bail,''  unless  the 
jud^ent  is  rendered  on  the  original  demand  only." 
But,  where  the  effect  of  the  amendments  or  altera- 
tions is  not  to  ehan^  the  cause  of  action  from  that 
upon  which  the  bail  was  given  or  to  subject  tbe 
bail  to  a  new  or  additional  responsibility,  they  are 
not  discharged." 

Variance  betwem  declaration  and  nit.  It  has 
been  held  that  bail  are  discharged  if  plaintiff  de- 
clares against  defendant  for  a  different  cause  of 
action  from  that  which  was  expressed  in  the  process, 
or  in  a  different  form  of  action  from  that  in  whidi 
the  bail  was  taken.'^ 

T&rlanca  between  declaration  and  affidavit  to  hold 
to  baU.  It  has  also  been  held  that  the  bail  are  dis- 
charged if  plaintiff  declares  against  defendant  by 


that  the  sureties  on  a  statutory  ball 
bond  have  all  the  rights  of  sureties 
tn  other  cases  and  that  they  are  dis- 
charged If  the  creditor,  on  their  re- 
quest that  he  should  proceed  against 
the  principal,  refuses  to  do  so.  Toles 
V.  Adee,  84  N.  T.  222;  Remsen  v. 
Beekman.  26  N.  Y.  662. 

[b]  VlftlntUPs  teklnr  UHs  of 
<Miw»  from  dsfmiaau,  <1)  which 
has  the  effect  of  giving  defendant 
hlB  freedom  from  arrest  for  a  certain 
time,  dtscharges  ball.  Wtllison  v. 
Whitaker,  7  Taunt.  63,  Z  ECL  267,  129 
Reprint  21.  (2>  But,  where  plaintiff 
receives  bills  of  exchange  from  de- 
fendant with  an  asreement  that  h« 
shall  not  be  precluded  from  proceed- 
Ings  while  the  bills  are  runnins,  the 
ball  are  not  thereby  discharEfld. 
HelvlU  V.  Olendlnlng,  7  Taunt,  12«, 
2  BOL  2fiO.  129  Reprint  61. 

88.  Bay  v.  Tallmadge,  5  Johns. 
Ch.  (N.  T.)  S06  (holding  that,  where 
the  creditor  entered  Into  an  agree- 
ment with  the  principal  debtor  with- 
out the  assent  of  the  bail  to  eive  him 
time,  and  the  bail  afterward  treated 
their  liability  as  subsisting  and  In- 
duced the  creditor  to  issue  executions 
against  the  debtor,  and  they  satisfied 
the  Judgment  in  the  action  In  which 
they  were  bait  by  the  subsequent 
assent  to  the  agreement  for  delay  and 
by  the  payment  of  the  Judgment,  the 
ball  had  waived  all  objection  to  the 
agreement  for  delay). 

[a]  Consent  of  bail. — ^Wbere  one 
of  the  bail  consents  to  time  being 
given  to  the  principal  to  perfect  bail 
above,  this  bin<lB  hoth  sureties,  and 
they  are  not  released  from  liability. 
Howard  v.  Bradberry,  8  Dowl.  P.  C 
82. 

80.  Btelnbock  v.  E^rans,  66  N.  T. 
Super.  278.  18  NTSt  326  fatf  122  N. 
T.  661.  26  NB  929]  (holding  that  a 
stipulation  between  plaintiff  and  de- 
fendant for  extending  the  time  of 
payment  does  not  exonerate  the  bail 
where  the  stipulation  does  not  op- 
erate to  deprive  the  sureties  of  their 
right  to  demand  that  proceedings 
shall  be  taken  against  their  princi- 
pal or  of  their  right  to  surrender 
him). 

81.  Rathbone  T.  Warren.  10  Johns. 
(N.  T.)  B87;  Ladbrook  v.  Hewett,  1 
Dowl.  P.  a  488;  Whitfleld  v.  Hodges, 
1  H.  ft  W.  678,  150  Reprint  607:  Mel- 
vill  T.  Olendlnlng,  7  Taunt.  126,  2 
BCL  290,  129  Reprint  61;  Brlckwood 
T.  Annlss.  6  Taunt.  814,  1  BCL  81S, 
128  Reprint  830. 

[al  AcTMBiMtt  witbont  oonaldvra- 
tlon  amonstinff  to  frand  on  ball. — 
It  has  been  held  that  it  ts  a  Rood  bar 
to  an  pctlon  against  bail,  that,  be- 
fore a  breach  of  the  recognlxanoe, 
plaintiff,  without  the  privity  or  con- 
sent of  the  ball,  agreed  with  the 
principal  debtor  that  he  might  leave 
the  state  and  that  no  proceedings 
would  be  had  until  hla  return,  as  It 
would  be  a  fraud  upon  the  bail  to 


state,  under  such  circumstances,  and 
then  to  proceed  against  the  bail  in 
his  absence.  Clark  v.  Niblo,  6  Wend. 
(N.  T.)  28«,  24S  (where  In  tbe  pre- 
vailing opinion,  delivered  by  Chancel- 
lor Walworth,  it  was  said:  "In  such 
cases  where  the  bail  ts  actually  In- 
jured by  the  improper  conduct  of  the 
creditor  amounting  to  a  fraud  upon 
the  ball,  no  consideration  as  between 
the  creditor  and  principal  debtor  la 
neoeasary  to  discharge  the  surety 
from  hla  responsibility"). 

[b]  A  stay  of  vvooMdinffa  <1>  haa 
not  tne  effect  of  discharging  the  ball. 
Henderson  v.  Lynd.  2  Uart.  (La.) 
67,  6  AmD  726.  (8)  But  entering  Into 
an  agreement  In  the  nature  of  a  rule 
to  stay  proceedlnsa  on  a  ball  bond 
and  after  notice  of  ball  declarinjK  in 
the  original  action,  is  a  waiver  or  the 
right  to  a  plea  In  the  ball  bond  suit. 
Huguet  V.  Ifollet,  1  Cat  (N.  T.)  BS, 
Col.  ft  C.  Caa.  162. 

[c]  IHaodatUmanoe  of  tlw  salt  at 
the  rules,  if  it  is  reinstated,  does  not 
discharge  the  ball.  Qadshy  v.  Miller, 
9  F.  Ca.m.  No.  6,167,  1  Cranch  C.  C.  89. 

VL  Ruggies  T.  Berry.  76  Ue.  262; 
Langley  v.  Adams,  40  Me.  126.  See 
also  C^rr  v.  Sterling,  114  N.  Y.  658, 
22  NB  37  [rev  63  N?  T.  Super. 
Mumford  v.  Stocher,  1  Cow.  (N.  TT) 
601. 

33.  Matthews  v.  Armstrong,  4 
Yerg.  (Tenn.)  180.  But  see  New 
Haven  Bank  v.  Miles,  B  Conn.  687. 

34.  U.  S.— Hyer  v.  Smith,  12  F. 
C^,  No.  6.979,  S  Cranch  C.  C.  437 
(holding  that,  where,  upon  leave  to 
amend,  plaintiff  adds  a  count  upon  a 
cause  of  action  which  could  not  be 
given  in  evidence  upon  the  original 
declaration  as  set  out  tn  the  writ  or 
which  is  not  contained  In  the  aflldavit 
to  hold  to  ball,  the  ball  must  be  dis- 
charged). 

Etel. — ^Waples  v.  Derrlckson,  1  Del. 
134. 

Mass. — Wood  T.  Denny,  7  Gray  640 
(holding  that  they  are  discharged  by 
amending  a  declaration  on  monoy 
counts  by  adding  a  count  on  a  guar- 
anty of  a  debt  due  from  a  thlrd^  per- 
son to  plaintiff);  Willis  t.  Crooker, 
1  Pick.  204  (counts  added  were  not 
for  the  same  cause  of  action  as  were 
the  counts  In  the  writ). 

N.  Y.— Pell  v.  Origg,  4  Cow.  426. 

N.  C — ^Bradburat  v.  Pearson,  28  N. 
C.  6f  (holding  that  an  amendment  of 
the  writ  after  ball  1«  given,  whereby 
the  nature  of  the  action  is  changed, 
discharges  bail);  Smith  v.  Shaw,  30 
N.  C.  283;  West  v.  Ratledge,  16  N.  C. 
31;  Bryan  v.  Bradley.  1  N.  C.  177 
(holding  that.  If  the  writ  Is  altered 
from  debt  to  case,  the  ball  are  no 
longer  hound). 

S.  C— Murrel  v.  Halbert.  17  8.  C.  L. 
238;  Woodfolk  v.  X^slle,  11  8.  C.  L. 
S85. 

Vt. — Wright  V,  Brownell,  3  Vt.  486. 
ta]  The  denaad  oontalnad  la  the 
nit  la  whioh  prlaetpal  has  been  ar- 


WOUia  ne  a  rrauo  upon  me   oau   lu   vhh  IB  wjuvm  iwiMKpfu  BM  »r-    v..  ir.  ■ 

Induce   the   prtaclpal    to   leave    the  rested  is  the  only  one  on  which  the   supra  I  80. 


sureties   are   responsible.     Bean  t 
Parker,  17  Mass.  691. 

[b]  Amaadaant  upon  nlM  of  arfa- 
nonar^— .In  Payen  v.  Hookaon,  19  P. 
C^s.  No.  10,853.  1  Cranch  C.  C.  6B^ 
It  was  held  that  after  a  plea  of  mis- 
nomer in  abatement  the  court  will  not 
suffer  the  record  to  be  amended  ex- 
cept upon  the  payment  of  costs  and 
a  aischarge  of  the  balL 

86.  Seeley  y.  Brown.  14  Pick, 
(Masa)  177  (holding  that,  where  the 

Judgment  ts  rendered  on  the  orldoal 
emand  only,  the  liability  of  the  ball 
is  not  Increased  and  ther  cannot  be 
injured  by  the  amendment). 

88.  U.  8. — Carrington  ▼.  inord,  6 
F.  Ca«.  No.  2,449,  4  Cranch  C  C.  2J1 
(holding  that,  where  the  ^ect  of  the 
amendment  la  not  to  change  the 
cauae  of  action  from  that  upon  whfeb 
the  ball  was  given  or  to  cure  a  de- 
fect existing  at  the  time  of  enterliix 
bail  and  which,  but  for  the  amcna- 
ment,  would  have  defeated  plaintiri 
action,  the  bail  are  not  dlschanted». 

Masa — Brown  y.  Howe,  S  Allen 
628:  Wood  V.  Denny,  7  Gray  U* 
(holding  that  ball  were  not  dis- 
charged where  counts  added  were  !■ 
fact  the  same  cause  of  action,  al- 
though not  80  appearing  on  the  rec- 
ord); Lord  V.  Clark,  14  Pick-  221. 

Mich. — Prlebisrh  v.  Ottenweaa.  174 
Mich.  476,  142  NW  762. 

N.  T.— Blue  V.  Stout.  8  Cow.  354. 
N.  C. — Bradhurst  v.  Pearson.  32  X. 
C.  66  (where  ball  were  not  dis- 
charged, but  it  was  declared  whea 
an  amendment  would  dlacbarge  the 
bail). 

Oh.— Knos  T.  Aylesworth,    •  Oh. 

SL  322. 

Pa.— Baolcstt  t.  Camrtl.    108  Fa. 

291. 

8.  C. — ^Woodfolk  V.  I.e8lie.  11  8.  C 
L.  586  (holding  that  a  creditor  might 
hold  the  debtor  to  ball  In  one  cease 
of  action  and  declare  on  atkother). 

Vt.— Wright  V.  BrownelU  8  Vt,  4J» 
(holding  that  bail  are  not  diachaiged 
by  filing  a  new  count  unless  they  arc 
thereby  Bub,)ected  to  a  new  or  addi- 
tional responsibility  or  ar«  made  li- 
able for  an  Increased  sum). 

Bng.— Manesty  v.  Stevens.  9  Btiic. 
400.  23  BCL  633,  131  Reprint  6«C: 
Coppin  v.  Potter,  1  Blng.  N.  Cna.  441. 
27  BCL.  712,  131  Reprint  118S. 

[a]  Thu  It  has  been  held  that  as 
amendment  conforming  the 
tion  to  the  cause  of  action  In  whkk 
the  ball  was  given  will  not  a.uthafto 
a  discharge.  Carrlngton  v.  Ftosd,  S 
F.  Cas.  No.  2,449,  4  Cranch  C  C 
231. 

87.  Waples  v.  Derrichson.  I  DA 
134;  Haviland  v.  TutUe,  3  N.  Y.  «^ 
per.  668;  Pell  v.  Grlgg.  4  Cow.  (N.  T.) 
426;  Kerr  v.  Sheriff.  2  B.  A  p.  SSI. 
126  Reprint  1326;  De  la  Cour  v.  Itaai 
3  H.  BI.  278,  126  Reprint  ftM:  »«- 
berley  v.  Benton,  6  Moor«  C  P.  48), 
16  BCL  406;  Hally  v.  Tlpplnc  3  Wa 
C.  P.  61.  9B  Reprint  933.     See  ai» 


For  later  riassj  dmlopmsnts  and  ekangsa  In  the  law  see  oumulatlve  Annotations,  same  title,  page  and  note  nvasbcr. 
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BAIL 


[6C.J.]  925 


a  different  name"  or  for  a  different  cause  of  ac- 
tum** from  that  m^treBsed  in  the  affidavit  to  hold 

to  bail. 

Vflrdict  on  different  cause  of  action.  It  has  also 
been  held  that  a  verdict  given  on  a  different  cause 
of  aetion  from  that  on  which  the  creditor  is  held 
to  bail  may  he  taken  advantage  of  in  a  suit  on  the 
bond." 

[S  92]  (6)  Bemoral  of  Oansa.  It  has  heen  held 
that  8  transfer  of  the  cause  from  one  court  to  an- 
other disehat^es  the  hail  entered  in  the  court  from 
whioh  the  cause  is  removed.** 

93]  (7)  Reference  to  Arbitration.  A  suhmis- 
sion,  by  a  rule  of  court,  of  the  original  action  and 
of  all  demands  between  the  parties  to  referees  has 
been  held  to  operate  in  discharge  of  bail.*' 

[S  94]  f.  By  Irregularity  of  Proeeedinga."  Bail 
may  be  disohai^ed  hy  reason  of  the  irr^ularity  of 
the  proeeedings  against  the  ^rineipal,  whether  the 
error  is  that  of  the  conrt  or         or  existB  in  aome 


material  step  in  the  process,  when  it  is  such  as  to 
bring  it  within  the  rule  that  hail  shall  not  be  ma- 
teri^y  prejudiced  contrary  to  the  condition  and 
terms  of  his  obligation  if  he  is  not  in  fault.** 

Here  delay  in  proceeding  does  not  discharge  bail 
unless  they  are  injured  thereby.*" 

[$  95]  g.  By  Taking  Principal  In  Execrttion. 
The  contract  of  bail  is  that  the  creditor  shall  have 
the  means  of  taking  the  debtor's  body,  and  if 
the  principal  is  arrested  or  committed  on  execu- 
tion, although  without  help  from  the  bail,  plaintiff 
has  what  the  bail  contracted  for  and  the  bail  are 
discharged.*"  But,  where  there  are  several  defend- 
ants liable  to  execution,  the  taking  of  less  than 
all  does  not  discharge  tbe  bail  as  to  the  others.*' 

[$96]  h.  By  Ponming  Remedy  against  Princi- 
inl'a  Property.  A  fi.  fa.  isaned  before  a  ea.  sa. 
does  not  discharge  the  bail.**  Proceedings  in  at- 
tachment are  not  of  themselves  necessarily  exela- 
aive  of  those  in  arrest  and  bail.**  " 


as.  Grlndsll  v.  Smith,  1  M.  A  P. 
34.  17  ECIi  689. 

89.  Hyer  v.  Smith,  12  F.  Cas.  No. 
«,979,  3  Cranch  C.  C.  437;  Robeaon  v. 
Thompaon>  9  N.  J.  L.  ST  (holdloff 
that,  where  the  cause  of  action  in  a 
declaration  varies  materially  from 
that  which  is  set  forth  in  the  affidavit 
to  hold  to  ball,  the  ball  will  be  dis- 
charged even  after  verdict  against 
the  .  principal);  Thompson  v,  Mace- 
ronl.  3  B.  &  C.  1.  10  ECL.  S.  107  Re- 
print £35,  1  D.  &  R.  S19.  16  BCL.  210; 
Wilks  v.  Adcock.  8  T.  R.  27,  101  Re- 

?rlnt  1247;  Tetherln^ton  v.  Gouldlng, 
T.  R.  80,  101  Reprint  88B  (where  the 
affidavit  to  hold  to  ball  was  In  as- 
sumpsit   and    plaintiff  .declared  In 
trover);  SpaldlnK  v.  Mure,  6  T.  R. 
r  3S3.  101  Reprint  597. 

[a]  Vlwrs  varlano*  aot  •ooh  m  to 
Alaonarg'e  ball. — Cummer  v.  Moyer, 
57  Mich.  375,  24  NW  110:  Wilkinson 
V.  Nichols,  48  Mioh.  364.  12  NW  48ft. 

«k  Woodfolk  V.  Leslie,  10  S.  C.  L- 
68S. 

[a]    Bmt  II  baa  bMs  AetcrmlBM 

that  Judgment  against  bail  on  bcI.  fa. 
is  sufflcwotly  regular,  even  though 
the  action  against  the  principal  was 
changed  from  detinue  to  trover.  Por- 
ter.  V.  Brisbane,  1  8.  C.  L.  494.  See 
also  Karck  v.  Avtnger,  22  8.  C.  L.  201; 
Saunders  v.  Buahes,  18  8.  C  L.  B04. 

41.   campau  v.  Seeler.  30  Mich.  67, 
«1  (holding  that,  iinder  the  Michigan 
statute  requiring  defendant,  before  he 
can   have  a  transfer  .at  ihe  cause 
from  the  circuit  to  the  superior  court, 
to  give  security  in  the  former  court 
for  his  entering  special  ball  in  the 
latter  after  the  transfer,  the  liability 
of  the  bail  originally  given  in  the  cir- 
cuit  court  does  not  accompany  the 
transfer  to  the  superior  court,  but 
that  such  ball  are  discharged  by  the 
transfer.     In   the   opinion  delivered 
In     this    case,   Chrlstiancy,   J.,  safd; 
"It    certainly    Is   not   entirely  clear 
that,  because  parties  have  consented 
to  become  bail  for  a  party  in  a  cause 
In   one  court,  they  would  necessarily 
have   become  aucti  bail  in  the  same 
cause  in  another  court.     There  .may 
perhaps   be  such  dirfarences  In  the 
modes    of   proceeding,    or    the  fre- 
quency of  terms,  and,  therefore,  the 
earlier   or  later  period  at  which  a 
Judsn^ent  mlsht  be  obtained,  or  the 
mode  of  selecting  juries,  or  the  vlel- 
nac^e   from  which  they  are  to  come 
(differences  which  do.  In  faot,  exist 
l>etween  the  two  courts  here  In  ques- 
tion)*  that  there  Is  some  ground,  at 
eaJSt,    for  saying  that  the  fact  thnt 
;«r taJn    persons   have   consented  to 
>econn«  ball  In  the  one  court,  la  no 
pood  reason  for  holding  they  would 
iec«Marlly  have  consented  to  become 
tuch    in  the  sune  case  In  another 
!0«irt").  _ 

4W.  nni  v.  Hunnawell,  1  nek. 
;ASasa.)  IM;  Bean  v.  Parker.  17  Mass. 


6»1,  603  (where  it  Is  said:  "A  ref- 
erence In  such  case  has  always  been 
of  tbe  particular  action  only,  with 
an  agreement  that  the  defendant  may 
file  in  set-olt  any  claims  he  may  have 
against  the  creditor.  This  puts  the 
ball  upon  a  safe  footing,  and  he  can- 
not complain  of  the  result"). 

[a]  &i  BBglana  a  rsfseeno*  %o  ur- 
bltratlon  of  the  cause  of  action  dis- 
charged the  sureties  unless  a  verdict 
was  taken  for  plaintUF  to  stand  as 
security  for  the  award.  For  a  dis- 
cussion of  this  rule  and  the  particular 
reasons  therefor  see  Cunningham  v. 
Howell,  23  N.  C.  9,  which,  however, 
holds  to  the  contrary. 

See  also  sopra  t|  39-41;  Infra 

44."  Kan.— Baker  Mfg.  Co.  v.  Fish- 
er, 35  Kan.  659,  13  P  20  (an  erroneous 
order  of  arrest  and  diacharge). 

La. — McCaleb  v.  Maxwell,  6  Hart 
N.  8.  627  (where  service  of  process 
was  Irregular). 

Micb.— Fish  V.  Barbour,  43  HIch. 
19,  4  NW  602  (where  declaratloa  was 
not  filed  as  required  by  statute). 

Pa.— Myers  V.  Toun^  %  Dall.  79, 
1  L.  ed.  297. 

N.  B. — Lantalum  v.  Olsen,  81  N.  B. 
511  (where  declaration  was  not  filed 
In  time).  See  also  Hamilton  Banking 
Co.  v.  Smith.  26  N.  B.  m  (where 
there  was  an  Insufflcient  affidavit). 

[a]  Sxtej  of  mrlt  after  rstara 
Oar^But  a  surety  on  a  poor  debtor's 
reCQgolaance  Is  not  relieved  from  lia- 
bility on  tiie  bond  for  the  reason 
that  the  original  writ  was  not  en- 
tered on  the  return  day,  but  was  filed 
two  days  thereafter  by  nerntlasion 
of  the  court.  Gorgorlan  v.  Frofid,  167 
Mass.  SL  44  NB  1069. 

[b]  wre  txvsrnlarltjr^Fatlure  to 
have  an  undertaking  given  In  an  or- 
der of  arrest  marked  "approved"  by 
the  Judge  does  not  release  or  relieve 
the  sureties  thereon  from  liability. 
Keck  V.  Gross,  6  Misc.  438,  26  NTS 
1111. 

4B.  Vandergaxelle  v.  Rodgera,  67 
Mich.  132.  23  NW  713;  lilvlngston  v. 
Bartles,  4  JohntL  (N.  T.)  478. 

Delay  Is  Isstung  exsontlon  as  dl>- 

ohargiiur  ban  see  Infra  >  117. 

46.  Johnson  v.  Smith,  1  Root 
(Conn.)  373;  Bell  v.  Rawaon.  30  Ga. 
712  (holding  that,  after  a  defendant 
in  ca.  sa.  has  given  bond,  his  arrest 
under  the  ca.  sa.  at  tbe  instance  of 
plaintiff  is  a  discharge  of  the  sure- 
ties). Compare  Stewart  v.  McGuIn, 
1  Cow.  (N.  T.)  99. 

[al  ZllUBtratlons«~(I)  Commit- 
ment "for  the  relief  of  ball"  dis- 
charges the  bail  (Ruggles  v.  Corev, 
3  Conn.  419);  (2)  as  also  does  an  ar- 
rest on  ca.  sa.  (Milner  v.  Green,  2 
Johns.  Cas.  (N.  T.)  283;  McKnlght  v. 
Sessions,  42  3.  C.  L.  210).  (3)  and  a 
subsequent  discharge  of  tQe  principal 
vith  his  consent  does  not  revive  lia- 


bility of  the  ball  (McKnlght  v.  Ses- 
sions, supra). 

[b]  Ii&prlsonment  on  alias  eKseu- 
ttiNib— -(1)  Although  ball  are  fixed  by 
a  return  of  the  execution  non  est  In- 
ventus, yet,  If  the  creditor,  after 
commencing  a  scl.  fa,  against  the 
ball,  takes  out  an  alias  execution  and 
Imprisons  the  debtor  thereon,  tlie  bail 
are  thereby  discharged.  Warren  v. 
OUmore,  11  Cush.  (Mass.)  16.  (2) 
And  a  judgment  against  ball  does  not 
discharge  principal  taken  on  alias 
execution.  In  re  Potoshlnsky,  (R.  I.) 
86  A  878. 

[c]  Bsslstanos  of  pvinolMa. — It  Is 
no  defense  for  ball  that  the  oSlcer 
was  prevented  by  the  reslstanoe  of 
the  principal  from  taking  him  In 
execution.  Pitch  V.  Lovslaiid.  Kirt^ 
(Conn.)  880. 

4V.  Crouse  v.  Paddock,  8  Hun  (N. 
T.)  680  (holding  that,  where  defend- 
ants arrested  In  a  clvii  suit  gave  ball 
for  their  appearance,  and,  subse- 
quently, judgment  was  recovered 
against  both  defendants,  and  a  ca. 
sa.  was  issued  upon  which  one  of 
them  was  arrested  and  the  other  was 
not,  the  arrest  of  the  one  did  not 
satisfy  the  Judgment  against  the 
other  nor  discharge  the  ball):  Penn 
T.  Remsen,  84  HowPr  (N.  T.)  60S 
(holding  that,  where  there  are  sev- 
eral defendants  In  a  Judgment  liable 
to  execution  against  the  person,  the 
taking  of  less  than  all  doss  not  oper- 
ate as  a  satisfaction  as  to  the  others. 
Hence  plaintiff  may  proceed  against 
the  bail  of  one  as  to  whom  there  Is 
a  return  of  non  est).  See  also  Stew- 
art V.  McGuln,  1  Cow.  (N.  T.)  99. 
And  see  supra  |  85. 

48.  Aycock  v.  Leltner,  29  Ga.  197; 
Lerch  v.  Sttchter,  13  Pa.  86  (holding 
that  ball,  under  the  act  of  July  12. 
1842.  a  33  [P.  L.  339]  abolishing  Im- 

Erisonment  for  debt,  are  not  released 
y  the  property  of  defendant  being 
levied  on  and  sold  under  a  subse- 

Juent  execution);  Oglcr  v.  Hlgglns, 
3  S.  C.  L.  8.  See  also  Johnson  v. 
Myer,  17  Hun  fN.  T.)  282  (for  rule 
under  the  New  York  code  of  civil 
procedure).  Compare  also  Infra  it 
113-125. 

[al  If  a  oa.  sa.  and  a  fl.  fa.  are 
Issued  slmultansonsly  and  tbe  latter 
is  levied  and  the  ca.  sa.  Is  returned 
not  found,  this  Is  of  no  avail  In  a 
plea  to  a  acl.  fa.  to  subJect-balL 
Wheeler  v.  Bouchelle.  27  N.  C.  584. 

[b]  If  only  part  of  tbs  debt  IS 
Isvled  OB,  the  bail  are  liable  for  the 
residue.  Olcott  v.  Lilly,  4  Johns.  (N. 
T.)  407. 

4B.  CThapman  v.  H.  D.  Lee  Mercan- 
tile Co.,  7  Kan.  A.  254,  63  P  778  laff 
H  P  749]  (holding  that.  In  order  that 
the  levy  of  attachment  shall  effect 
the  satisfaction  of  the  debt,  the  prop- 
erty must  be  sufficient  for  and  must 
be  applied  to  the  demand  sued  on). 
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SAIL 


[§  97-lW 


[(  97]  1.  B7  Judgment— (1)  In  OenttaL  If  plain- 
tiff takes  judgment  for  more  tban  the  ad  damnum 
named  in  the  writ  and  attempts  to  hold  bail  by  giving 
them  notice  on  the  ezeention,  they  are  discha^psd.^ 

CHving  cognovit.  The  mere  fact  that  a  cognovit 
is  given  to  plaintiff  the  principal  without  the 
consent  or  knowledge  of  the  luiil  does  not  discharge 
them,'^  unless  by  the  terms  of  the  cognovit  t£e 
principal  is  to  have  a  longer  time  for  the  payment 
of  the  debt  and  the  costs  than  he  would  have  if 
plaintiff  had  proceeded  regularly  in  the  action.*' 

[i  98]  (2)  For  Princ^aL  If  judgment  is  ren- 
dered upon  the  merits  for  the  principal  bail  are 
exonerated,'"  even  though  there  is  a  reversal  thereof 
for  error  or  a  new  trial  is  granted.'*  But  it  has 
been  held  that,  if  the  judgment  is  set  aside  and 
plaintiff  is  allowed  to  proceed  in  the  aotion,  the 
bail's  liability  revives.''* 

[$99]  j.  Snbstitntion  of  New  Bond.  If  the  bond 
given  is  insufficient,  the  sureties  therein  are  dis- 
charged by  the  substitution  of  a  new  undertaking.^' 


[$  100]  4.  ProoMdinga  to  OMaiit-a.  Hods  tf 
Api^icatioD."'  It  has  been  held  that  a  motim  by 
the  bail  is  the  proper  course  if  they  desire  to  be 
exonerated;'"  but  a  motion  will  not  prendl  if  the 
principal  himself  eonid  not  thus  be  reUeTed." 
has  idso  been  held  that  the  bail  may  proeeed  by  ink 
on  the  adverse  pwrty  to  show  cause  why  tbe  bmd 
should  not  be  canceled  nor  they  be  disebazged.** 

[MOl]  b.  Time  of  Application.  Apfdieatkn 
for  a  dischai^  must  be  made  before  the  liabifi^ 
of  the  bail  has  become  fixed  and,  if  a  time  is  fixed 
by  statute  within  which  the  aet  relied  on  mnst  oc- 
cur, in  order  to  opiate  as  a  discharge  of  baU, 
the  application  must  be  made  within  the  period 
80  specified.*'  Thus  it  is  too  late  to  apply  for  an 
exoneretur  of  bail  after  ja^;ment  has  been  re- 
covered against  them  on  the  bond,  aa  the  judg- 
ment is  a  contract  debt  of  record  against  them.** 

Renewal  of  motion.  Where  a  motion  to  exon- 
erate bail  has  been  made  and  denied,  it  cannot  be 
renewed  without  leave  of  the  court." 


See  also  Yourt  v.  Hopkins,  24  III.  tSC. 
And  see  Attachment  g  10. 

[a]  Aa  »ttftolimHit  of  •  Jndgwmt 
la  dsfaadmaVa  luuiaa  Is  a  defense  to 
an  action  on  recognizance  of  ball  In 
error.  Bobyshall  v.  Evans,  1  PaLJR 
315.  2  PaLJ  297. 

so.  Ruggles  V.  Berry.  76  Me.  2(2 
(holding  that  not  only  will  Increaa- 
Ing  the  ad  damnum  by  amendment 
discharge  the  ball,  but  that  taktnir 
Judgment  for  a  sum  In  excess  of  It 
and  attempting  to  hold  the  ball  there- 
for by  giving  them  notice  on  the  exe- 
cution will  have  the  same  effect). 

ABMBttBMat  laorMwUur  Ml  Jamnain 
M  aiMbarg«  see  supra  S  90. 

[a]  But,  If  Jndrmeat  for  wubh 
la^r*r  uaovat  rests  upon  a  mere  ir- 
regularity In  an  amendment  Increas- 
ing the  claim  for  damages,  it  is  valid 
until  corrected  by  motion.  Carr  v. 
Sterling,  114  N.  T.  658,  22  NB  S7 
[rev  53  N.  T.  Super.  2661. 

51,  Shakespeare  v.  Ph11Iip%_  8  East 
483,  108  Reprint  409;  Rex  v.  Surry,  1 
Taunt.  169,  127  Reprint  793;  Modg- 
Bon  V.  Nugent.  6  T.  R.  277,  101  Re- 
print 166. 

SS.  Stevenson  v.  Roche,  9  B.  A  C. 
707,  17  ECL  477,  108  Beprlnt  ««2: 
Surman  v.  Bruce,  10  Blng.  434,  25 
EXHj  207,  131  Reprint  972;  Charleton 
V.  Morris.  6  Btng,  427,  19  BCl.  198, 
130  Reprint  1345. 

[a]  Tims  (1)  although  bail  are 
not  discharged  by  plaintiff  taking  a 
cognovit  from  the  principal  without 
their  consent  where  Judgment  Is  to 
be  entered  thereon  instanter  (Rex 
V.  Surry,  1  Taunt.  159,  127  Reprint 
793):  (2)  or  the  debt  Is  payable  in 
Installments  within  the  time  in  which 

J'lafntirr  would  have  been  entitled  to 
udgment  and  execution  had  he  gone 
to  trial  in  the  original  cause  (Croft 
V.  Johnson,  5  Taunt.  319.  1  ECTj  189, 
128  Reprint  712);  (3)  yet.  where  that 
la  not  the  case,  as  where  one  or  more 
of  the  Installments  are  not  payable 
until  after  the  expiration  of  that 
time,  the  bail  are  discharged  (Thomas 
V.  Toung,  15  East  617,  104  Reprint 
976;  Croft  v,  Johnson,  6  Taunt.  319, 
1  ECL  169.  128  Reprint  712;  Bows- 
fleld  V.  Tower,  4  Taunt.  466,  128  Re- 
print 406). 

BS.  Lockwood  V.  Jones,  7  Conn. 
411:  Alnsworth  v.  Peabody.  1  Root 
(Conn.)  469;  Fleming  v.  Lord,  1  Root 
(Conn.)  214;  Butler  v.  Blssel,  1  Root 
(Conn.)  102;  Peo.  v,  Hathaway,  206 
III.  42,  68  NE  1053  [aff  102  111.  A. 
62S]  (even  though  there  la  a  re- 
versal of  order);  Duncan  v.  Tlndall, 
20  Oh.  St.  567. 

54.  Alneworth  v.  Peabody,  t  Boot 
(Conn.)  469:  Butler  v.  Bls»el,  1  Itoot 
(Conn.)  102;  Pco.  v.  Hathaway,  206 
111.  42.  68  NE  1053  [aft  102  111.  A.  628]; 
Duncan  v.  Tindall,  20  Oh.  St.  567. 


[a]    a«T*rsal  of  Jodgumt  sffalaat 

pruuipal. — (1)  The  reversal  of  the 
Judgment  against  the  principal  has 
been  held  a  good  defense  to  an  ac- 
tion on  a  l>all  bond.  Short  v.  Hooker, 
40  HowPr  (N.  T.)  420.  (2)  And 
where,  upon  the  return  of  non  est 
inventus  on  a  ca.  aa.  against  the 
principal,  the  ball  gave  a  note  for 
the  amount  of  the  ludgment  which 
was  afterward  reversed  on  a  writ 
of  error,  tt  was  held  that,  as  the  ball 
Was  not  fixed  and  the  Judgment  was 
reversed,  there  was  a  failure  of  the 
consideration  of  the  note  and  thd 
bail  were  not  liable  thereon.  Tappen 
v.  Van  Wagenen,  3  Johns.  (M.  Y.)  465. 

66,  Von  Gerhard  v.  Llghte,  IS  Abb 
Pr  (N.  T.)  101:  Watt  V.  Relllr;  62 
HowPr  (N.  T.)  <50. 

56.  Cook  V.  Horwitx,  14  Hun  642 
raff  80  N.  Y.  202];  Colgate  v.  Hill,  20 
Vt  6«;  Van  Ness  v.  f^lrchlld,  1  D. 
Chtpm.  (Vt.)  163. 

_,ra]     ukvutauoa   of  sbnut.— 

Where  the  sheriff  takes  Insumdent 
ball  and.  on  motion  of  plaintiff,  he 
fa  substituted  for  the  ball  so  taken 
by  him,  the  bail  is  entitled,  on  mo- 
tfon.  to  have  an  exoneretur  Entered 
on  the  bollpiece.  Smith  v.  Dennis,  S 
Ala.  248. 

67.  Bffeot  of  tUlttr*  to  JustUy  see 

Bupra  8  57. 

88.  Obregon  v.  De  Mier,  54  HowPr 
(N,  Y.)  390  (holding  that  a  motion 
by  ball  Is  the  proper  course  If  they 
desire  to  be  exonerated  from  liabil- 
ity under  Code  Civ,  Proc.  5  601).  See 
also  MrArthur  v.  Martin.  l  Olll  (Md.) 
259:  Oliphant  v.  Alexander.  (B.  C.) 
6  DomLR  261.  But  see  Hawkins  v. 
Gibson,  1  Leigh  (28  Va.)  476. 

[a]  KotloB,  aooordlar  to  nUss  of 
ooartL  must  be  made.  Karck  v. 
Avlnger^l  S.  C.  L,  215. 

[b]  Wlm*  the  prladpal  nas  bssn 
nxmidered,  bail  will  be  relieved  by 
motion  and  not  by  plea.  Brownelow 
V.  Forbes,  2  Johns.  (N.  Y.)  101.  See 
also  McArthur  v.  Martin,  1  aill  (Md.) 
259. 

[cl     VOUos  of  applloatlon  by  a 

i^erlff  io  be  exonerated  as  ball.  If 
served  without  anything  to  show  that 
the  application  is  from  the  sheriff, 
calls  on  the  attorney  to  do  nothing 
more  than  to  apprise  the  sheriff  that 
he  has  received  such  notice.  Buck- 
man  V.  C^amley,  9  HowPr  (N.  Y.)  tM. 

[d]  WalTsr  of  vlglit  to  move  for 
exoneration  arises  by  reason  of  Jus- 
tification. Knight  V.  Dorse,  1  B.  ft  B. 
48.  5  KCLi  496.  129  Reprint  641. 

69.  Campbell  v.  Palmer.  6  Cow. 
(N.  Y.)  596.  B97  (holding  that,  al- 
though defendant  is  discharged  un- 
der the  Insolvent  Act,  If  he  has  time 
to  plead  the  discharge,  but  omits  to 
do  BO,  an  exoneretur  win  not,  after 
Judgment,  he  ordered  in  favor  of  his 


special  ball,  on  motion,  on  account 
of  the  discharge.  In  this  case  tbe 
court  Bald:  "The  discharge  should 
have  been  pleaded,  being  long  before 
Judgment.  This  not  being  done,  Um 
defendant  cannot  avail  himself  of  it, 
and  the  hail  are  concluded");  Frank- 
lin V.  Thurber,  1  Cow.  (M.  Y.)  4« 
( where  defendant  was  discharged 
after  Judgment  and  Jodirment  was  re- 
vived by  Bci.  fa.). 

[a]  So  vvmumt  ot  tlie  deirt  nay 
not  be  availed  of  by  motion,  but  mnst 
be  pleaded.  Mechanics'  Bank  t. 
Hasard.  9  Johns.  (N.  T.)  S92. 

60.  Wallace  v.  Olover.  3  Rob.  (La.) 
411;  Weyman  v.  Cater,  17  La.  52*. 

[a]  The  application,  to  discAazr* 
ball  should  he  mads  Itf  ml*  to  sfeov 
oauae  and  not  hr  ttumoa,  since  tt  in- 
volves matters  aliunde  and  not  on  tin 
face  of  the  record.  Hawkins  r.  Gib- 
son, 1  Leigh  (28  Va.)  476  (appear- 
ance ball). 

61.  Hissong  V.  Hart.  3S  N.  T. 
Super.  411;  mish  v.  Mead,  9  PhlU. 
(Pa.)  261. 

[a]  A  <Mar  ^  BSPlTter  for  an 
exoneretur,  on  the  ground  that  the 
affidavit  to  hold  to  ball  was  a  nullity. 
Until  after  a  declaration  Is  filed  aae 
served.  Is  no  ground  for  refnaiafr  the 
application.  Halifax  Banking  Co.  v> 
Smith,  26  N.  B.  266.  _ 

[b]  A  motloa  to  vuMb  th«  wstt 
KffalBSt  ball  is  not  available  after  an 
issue  is  raised  In  the  action  against 
them.  Rodney  v.  Hosklns,  2  Hlles 
(Pa.)  465. 

[c]  m«tnra  tsrmj— WTiere  a  de- 
fendant, arrested  on  ntesne  proeew 
and  carried  before  two  Justices  oa 
his  application  to  be  discharged,  be- 
fore any  decision  on  the  question  of 
his  dlscnarge.  withdraws  his  applica- 
tion, and.  after  commitment,  gtvei 
ball,  the  proceeding  before  the  two 
Justices  will  not  prevent  the  dis- 
charge of  his  ball  on  motion  made 
at  the  return  term  of  the  writ,  Me- 
Cune  V,  Rogers.  46  N.  H.  43, 

ea.  Walsh  V.  Schula.  13  Daly  Itt 
5  NYCIvProc  357.  67  HowPr  173. 

[a]  Bat  It  has  be*a  wygarted  Os« 
this  rule  onvbt  not  to  m  awdaslM 
where  such  time  Is  enlarged  by 
construction  with  another  statute 
Gauntley  v.  Wheeler.  4  Lans.  <N.  Y> 
491:  Hayes  v.  Carrlngton.  1!  AbbPr 
(N.  Y.)  179,  21  HowPr  146. 

68.  Bode  V.  Halberger,  IS  NT(3t 
Proc  68, 

[a]  A  aviloa  te  dIsrtharKs  ^ 
psatauos  ImH  cannot  l>e  entertatsM 
after  Judgment  against  defendant  W 
default  has  been  entered,  a  writ  « 
inquiry  has  been  awarded,  and  de- 
fendant has  left  the  sut«.  HawtM 
V.  Gibson.  1  Leiffh  (28  Va.)  Vt^^^ 

6ft.  Bode  V.  Halb«rger.  tX  NTO* 
Proo  62. 


For  latw  oaMS,  dnslopmeats  and  ohancva  in  the  law  see  cumulative  Annotations,  same  tlUe,  pag*  and  not*  nvB^or. 
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BAIL 


[6C.J.]  927 


[( 102]  c.  Entry  of  Enmeretnr.  Ordinarily  the 
discbaige  of  bail  is  not  complete  unless  an  ezonere- 
tur  is  entered.'"  Bnt  it  has  been  held  that,  where 
the  principal  has  been  arrested  on  a  ca.  sa.,  an  ex- 
oneretur  need  not  be  entered  in  order  to  eosq>lete 
the  discharge."" 

Conclusiveness  of  order.  An  {^plication  to  dia- 
ehatge  bail  is  addressed  to  the  sound  discretion  of 
the  court,  and  its  decision  in  discharging,  or  in  re- 
fusing to  discharge,  the  bail,  ordinarily  cannot  be 
assigned  as  error  on  appeal;"'  and,  where  the  ex* 
oneretur  is  entered  or  the  bail  is  disohaiged,  it  is 
conciuaive  on  the  parties  and  on  all  interested."* 

[}  103]  J.  Liability  of  Sureties  Generally — 1. 
Katnre  of  Liability.""  The  obligation  of  bail  arises, 
it  has  been  said,  from  the  contract  and  the  law 
conjointly;^**  so  that  the  whole  statute  mnst  be  ex- 
amined in  order  to  determine  their  liability.'^  Espe- 
cially is  this  so  where  the  nndertaking  is  entered 
into  by  the  persons  who  intend  to  bind  themselves 
as  bail  simply  indorsing  their  names  as  bail  on 
the  back  of  the  writ,  leaving  the  terms  of  their 
contract  to  be  determined  by  the  provisions  of  the 
statutes  which  relate  to  bail.''   But  the  liability  of 


the  sureties  to  the  creditor  does  not  rest  wholly 
upon  the  statute;  and  so  far  at  least  as  the  extent 
of  it  is  fixed,  it  is  wholly  a  matter  of  contract.'' 

The  liability  of  bail  is  Joint  or  several  according 
to  the  nature  of  their  undertaking.'* 
.  Limited  to  particnlar  action.  The  liability  of 
bail  must  be  limited  to  the  action  in  which  it  is 
taken,'"  and  to  the  cause  of  action  alleged  at  the 
time  of  the  arrest.'"  And  where  there  are  different 
sets  of  bail  in  the  different  stages  of  the  same 
cause,  the  primary  liability  is  upon  the  last  set." 

Bail  of  one  of  several  defendants  are  liable  as  the 
sureties  of  that  defendant  only  for  whom  they  be- 
came bound  by  the  recognizance.'" 

104]  2.  Breach  or  P^ormance  of  Bond.  Un- 
dertaking, Becognizance— 4.  In  GeneraL'" 
Whether  or  not  there  is  a  breach  of  the  bond,  un- 
dertaking, or  recognizance,  depends  upon  the  terms, 
conditions,  and  construction,  thereof  in  connection 
with  the  statute.  As  a  general  rule,  security  ta^en 
by  order  of  a  court  or  of  law  is  treated  with  more 
freedom,  by  way  of  construction  with  relation  to  its 
binding  force,  than  are  obligations  which  result 
from  the  voluntary  acts  of  the  parties."*^  A  bond  will 


SB.    Orfffln  v.  Moore,  2  Oa.  331; 
McArthur  v.  Martin.  1  Gill  (Md.)  259; 
Boggs  V.  Teackle,  6  Binn.  (Pa.)  332; 
Darling  v.  Cutting,  57  Vt.  218  (hold- 
ing that  the  discharge  of  bail  by  the 
surrender   of   the    principal    Is  not 
complete  until  an  exoneretur  has  been 
entered).    In  Williams  v.  WUIlams.  1 
Salk.  98,  91  Reprint  90,  plaintlft  sued 
defendant  in  three  actions,  and  de- 
fendant put  in  three  bails,  and  plain- 
tiff recovered  In  all.    Defendant  ren- 
dered himself,  and  one  of  the  ball 
entered  an  exoneretur  on  the  ball- 
piece,  but  the  rest  did  not;  and  it  was 
held  that  the  rendering  was  a  dis- 
charge In  iK>8se  as  to  all,  but  that  It 
was  not  complete  and  actual  as  to  all 
until  exoneretur  had  been  entered  on 
all. 

Ca]  The  ordev  of  •xoaeratlom  wtft 
fe*  Mitared  in  order  to  stay  proceed- 
insa  in  an  action  to  charge  the  sure- 
tlea  as  ball.  Surrender  merely  will 
not  exonerate  them  so  as  to  have  that 
effect.  Bode  v.  Maiberger,  12  NTClv 
Proo  B».  _ 

[b]  Sine  of  emtM&w  exoiucetar^ 
The  exoneretur  may  be  entered  after 
the  expiration  of  the  period  for  sur- 
render if  the  surrender  Itself  la  sea- 
sonably made.  Strang  v.  Barber,  1 
Johns.  Cas.  (N.  T.)  329. 

[c]  Wlier*  Bult  affalaM  Vh%  baU 
luw  b— n  oozoitietuea,  the  costs  there- 
of must  be  paid  before  an  exoneretur 
can  be  entered.  Brownelow  v.  Forbes, 
2  Johns.  (N.  T.)  101;  Parker  v.  Tom- 
llnson,  2  Johns.  Cas.  (N.  T.)  220. 

rd]  B—clTi fling  •ntty.— (1)  Where 
a.  prisoner  has  been  surrendered  In 
discharge  of  his  ball,  and  an  entry 
thereof  has  been  made,  such  entry 
can  not  be  rescinded  at  a  subsequent 
day  In  the  same  term.  Underwood 
V.  McLaurln.  49  N.  C.  17.  (2)  But 
wbere  an  exoneretur  has  been  entered 
upon  a  consent  given  by  plaintiff  act- 
Ins  under  a  mistake  of  facts.  It  may 
be  rescinded  and  stricken  out  on 
cause  being  shown  therefor.  Firth 
V.  Harris,  8  Dowl.  P.  C.  437. 

[e]  Mandamiia  will  be  granted  by 
the  supreme  court  commanding  the 
court  below  to  order  an  exoneration 
an  a  ballplece,  where  the  bail  are  re- 
leased by  a  failure  to  Justify.  Peo. 
V.    JxkAmea  Onondaga  County  C.  PI..  1 

::row.  Tn.  t.)  54. 

««.  Johnson  v.  Smith,  1  Root 
'Conn.)  373;  Stewart  v.  McOain.  1 
irow.  <N.  T.)  99;  Smith  v,  Rosecrentz, 
;  Johns.  (N.  T.)  97;  HUner  v.  Qreen, 
:  Johns.  Cas.  (N.  T.)  283.  Compare 
>a.lton  V.  aib.  6  Bing.  N.  Cas.  113. 
5   EICL.  70,  132  Reprint  1048. 

Bruaer  v.  Ingraham,  2  111.  BBS. 


To  same  effect  Gilbert  V.  Bulkier.  8 
N.  T.  Super.  668. 

[a]  Szoaeratloa  of  tbe  baU  after 
tlie  time  aUowad  by  Ikw  is  a  matter 
resting  in  the  court's  discretion,  and 
is  not  reviewable  on  appeal.  Begole 
V.  Stimson,  39  Mich.  2S8;  Douglass  v, 
Haberstro,  82  N.  T.  B72:  Mills  v.  Hl!- 
dreth.  81  N.  Y.  91;  Wright  v.  Coller, 
85  Oh.  St.  131. 

6S.  Washburn  v.  Phelps.  24  Vt. 
606. 

[a]   A  oommisaioner,  or  a  JvOr*  at 

:aiamltM-a,  may  order  an  exoneretur. 
on  the  discharge  of  the  principal, 
under  the  Body  Act,  In  the  same  man- 
ner as  on  an  actual  surrender;  and, 
as  against  the  bail,  the  discharge  is 
conclusive,  and  cannot  be  questioned 
for  Irregularity  or  fraud.  Cunning- 
ham V.  Brown,  5  Cow.  (N.  Y.)  289. 

ee.  IHsobarre  of  niretla*  from  lia- 
bility see  supra  gs  70-102. 

fra 


rixtiw  Ualiiiltr  'of  nuMlM  B«e  in-> 
a  19  fl2-126. 


>U*f  of  nrrtlw  fkom  llabUttr  fox 
fegMtOM  see  Infra  Jt  13S-140. 

W,  Edwards  V.  GUnn,  S  Conn.  318 
tquot  Hall  V.  White,  27  Conn.  488]. 

71.  Beers  v.  Haughton,  9  Pet.  (U. 
S.)  829,  9  L.  ed.  146  (where  Story,  J., 
said:  'The  recognizance  of  special 
ball  being  a  part  of  the  proceedings 
on  a  suit,  and  subject  to  the  regula- 
tion of  the  court,  the  nature,  extent 
and  limitations  of  the  responsibility 
created  thereby  are  to  be  decided, 
not  by  a  mere  examination  of  the 
terms  of  the  Instrument,  but  by  a 
reference  to  the  known  rules  of  the 
court,  and  the  principles  of  law  ap- 
plicable thereto  );  Matoon  v.  Klder,  6 
Cal.  67,  69  (where  the  court  said: 
"In  ordinary  cases  the  defendants 
would  only  be  bound  by  the  condi- 


tions of  the  bond,  but  the  principle 
is  now  familiar,  that  where  parties 
contract  In  respect  to  a  law,  the  law 


Itself  becomes  a  part  of  the  contract, 
and  they  are  bound  thereby.  ...  So 
that  the  whole  statute  must  be  ex- 
amined to  determine  the  defendant's 
liability"). 

72.  Pierce  t.  Read.  2  N.  H.  369. 

73.  Heustls  V.  Rivera,  103  Maas. 
398 

74.  Luckett  V.  Austin.  4  Bibb 
(Ky.)  181  (holding  that  a  recogni- 
sance of  ball  ia  Joint  and  several,  and, 
on  a  sei.  fa.,  the  execution  mav  be 
awarded  against  one  only);  Davis  v. 
Van  Buren.  6  Daly  (X.  T.)  391. 

[a]  Im  Hew  York  it  has  been  held 
that  the  undertaking  executed,  under 
Code  Proc.  I  187,  by  the  hail  of  a  de- 
fendant taken  in  custody  under  an 
order  of  arrest,  Is  Joint  and  not  aev- 


ernl;  ;\nd  that,  in  an  action  a^nlnst 
the  buil  frir  a  breiich  of  the  udder- 
takiii)^.  they  must  all  be  joined  aa  de- 
fendants.    Tannenbautn  v.  Cristalar, 

5  r>aly  (N.  Y.)  141  [overr  Morange  v. 
Mudpe.  <  AbbPr  (N^T^  . 

^  75.  New  Haven  BaMT^.^'itflea,  8 
Conn.  G87. 

[aj  By  the  early  English  law. 
Whore  a  iiecsun  became  bail  for  an- 
olher,  he  (.hereby  became  ball  in  all 
cayos  betw.  cn  the  same  plaintiff  and 
tlie  same  defendant  at  the  same  term. 
1  Sell.  Pr.  US:  Garibaldo  v.  Cagnonl, 

6  Mod,  2G6,  87  Reprint  1012, 

^  76.  Curr  v.  Sterling,  63  N.  T. 
Super.  2S&  (rev  on  other  grounds  314 
N.  Y.  668,  22  NE  37]  (holding  that, 
where  on  arrest  of  defendant  In  a 
civil  action  an  undertaking  to  obtain 
his  release  was  given,  the  suretiea 
thereon  were  liable  only  for  the  cause 
of  action  alleged  at  the  time  of  such 
arrest;  and  that  they  were  not  liable 
tor  another  embezslement  subse- 
quently set  up  by  amendment). 

[a]  Xdmltsd  to  Affidavit. — The  spe- 
cial ball  for  defendant  In  a  suit  by 
capias  are  not  bound  to  indemnify 
against  charges  in  the  declaration 
that  are  materially  different  from 
those  in  the  affidavit  on  which  the 
writ  issued,  unless  perhaps  where  the 
record  shows  that  the  recovery  was 
limited  to  the  matters  In  the  affidavit. 
Fish  v.  Barbour,  43  Hlch.  19,  4  NW 
602. 

Amandnwnt  or  altaratlon,  cdtangla^ 
or  adding  oanaa  of  aotlon  as  grounds 
for  discharge  of  bail  see  supra  fi,  91. 

77.  Culllford  V.  Walser,  158  N.  T. 
66.  62  NE  648.  70  AmSR  437  [rev  3 
App.  Div.  266,  38  NYS  199]. 

7^  Jackson  v.  Hampton.  32  N.  C. 
679  (where  Ruffin,  C.  J.,  criticises  at 
length  the  opinions  delivered  by  Dan- 
iel, J.,  In  the  cases  of  Trice  v.  Tur- 
rentlne,  27  N.  C.  236,  and  Waugh  v. 
Hampton,  27  N.  C.  241,  where  that 
learned  Judge  se^ms,  in  some  meas- 
ure, to  favor  the  view  that,  where 
a  Judgment  is  taken  against  two  or 
more  defendants,  as  between  all  of 
them  and  the  bail  of  one,  they  are 
all  principal  debtora,  ana  the  ball 
Btands  as  surety  or  quasi  surety  for 
all  the  defendants).  But  compare 
infra  {  105. 

79.  Oonstruotioa  of  bond  or  un- 
dsrtaUnff  in  general  see  supra  9  06, 

80.  t^ne  V.  Townsend,  14  P.  Cas. 
No.  8.054,  1  Ware  289. 

[a]  nu.toU  U  rsmadlU  (1)  and 
shculd  be  1  Iberally  construed  in 
favor  of  ball.  Llchten  v.  Mott,  10  Ga. 
138.  (2)  Or  to  state  the  rule  In  an- 
9tber  form,  the  risk  of  liability  of 
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not  be  held  binding  where  the  material  faet  on 
which  the  condition  rests  eeasee  to  exist.**  But, 
where  the  eondition  is  in  a  contract  to  secare  de- 
fendant's releasBf  and  is  calculated  to  avoid  such 
eontraetf  it  must  be  strictly  performed.*' 

Bafl  tai  ecfor  an  liablCi  if  the  judgment  is  af- 
llrmedi  the  mit  of  error  diaeontinnedf  or  pluntiff 
noa  prossed.** 

[f  106]  b.  AppouiBC*— (1)  In  Omana.  There 
imist  be  an  appearance,  or  a  surrender,  in  conform- 
ity with  the  requirements  of  the  bond,  in  order 
that  the  obligation  with  relation  to  the  sureties  may 
be  satisfied;"  and  it  has  been  held  sufficient  within 
this  mle,  that  there  is  an  offer  to  surrender,**  or 
that  the  appearance  is  by  attorney.**  But  to  save 
a  default,  defendant  must  make  a  teohnioal  appear- 
anee,  and  it  is  not  enough  that  he  is  corporally 
present  if  he  reftisea  to  answer  when  formally 


ealled.*^ 

Oodefeadants.  Bail  may  become  liable  for  the 
appearance,  or  for  the  surrender,  of  two  or  mon 
codefendants,**  and  where,  the  action  being  in  tort, 
one  may  be  convicted  without  the  others,  a  failnn 
to  sorrendOT  him  will  be  a  breach  of  the  oonditioiL'' 

OoPtimiance  of  appearanca.  Both  the  eonditiim 
to  appear  and  the  eondition  to  abide  the  judgment 
must  be  fulfilled,  and  there  must  be  not  only  so 
appearanee,  bnt  also  such  a  l^al  eontinnanee  there- 
of as  to  satisfy  the  second  conditiou."  But  this 
rule  does  not  embrace  a  eontinuanee  or  an  a^jonzn- 
ment  of  the  cause,  without  the  consent  (rf  the 
sureties,  such  as  to  the  next  term;  for,  if  this  is 
done,  they  will  be  dischaned.*^ 

[i  106]  (S)  Time  of  AppMXiaca;  An  appear 
ance  or  surrender  should,  or  may,  be  made:  (1)  At 
the  time  eonditioned  in  the  bond;**  (2)  before 


special  ball  will  not  be  Increaud  by 
construction,  for  their  obligations  are 
In  the  nature  of  those  of  sureties  and 
BtrlctlsBlml  Juris,  and  cannot  be  en- 
larged. Campau  v,  Seeley,  SO  Hlch. 
57.  (3)  Ball  are  entitled  to  a  strict 
construction  of  their  obligation,  and 
their  responsibility  cannot  be  altered 
or  enlarged.  McAullffe  v.  I^rnoii.  17 
R,  I.  410,  »  A  940. 

[bl  in  bmlBlau  •  bwaflh  by 
partiue  from  th»  mtmlU  <1)  must  be 
proved.  Welngerter  v.  white,  6  La. 
Ann.  487;  Dussln  v.  Allaln.  9  Rob. 
394;  Phillips  v.  Hawkins,  4  Rob.  SIS. 
(2)  And  It  la  not  sufficient  to  show 
that  the  principal  cannot  be  found  fn 
the  parish  where  the  bond  was  taken. 
Bompeyrac  v.  Cable,  10  Mart.  S81. 

In  orlnlaaa  proseeatloBa  see  Infra 
li  292-304. 

81.  Bristol  V.  Oraff,  79  App.  Dlv. 
426,  427.  80  NTS  S9  [aft  179  N.  T. 
661,  71  NE  1129]  (holding  that  an  nn- 
dertaklngr  given  to  procure  dlscharse 
of  defendant,  In  an  action  for  fraud- 
ulent conversion,  from  an  order  of 
arrest,  reciting  that  obligors  "under- 
take .  .  .  that  the  said  defendant  .  .  . 
will  obey  the  direction  of  the  court 
or  of  an  appellate  court,  contained 
In  an  order  or  a  Judgment,  requiring 
him  to  perform  the  act  apeclfled  In 
the  said  order  of  arrest,  or.  In  default 
of  his  doing  ao,  that  he  will  at  all 
times  reader  himself  amenable  to 
any  mandate  which  may  be  issued  to 
enforce  a  flnal  judgment  against  htm 
in  the  action."  makes  the  mbillty  de- 

fend  on  the  precedent  event  that  de- 
endant  makes  default  In  obeying  an 
order  of  the  court;  and  the  facts  that 
no  such  direction  could  be  given,  and 
that  there  could  therefore  ne  no  de- 
fault, do  not  make  the  surety  liable, 
although  an  execution  on  the  money 
Judgment  Is  returned  unsatisfied,  and 
an  execution  against  the  person  re- 
turned tbat  defendant  could  not  be 
found);  Gray  v.  Oldiere,  41  a  a 
168. 

SI.    Bmce  V.  Snow.  20  N.  H.  484. 

83.  Dowlin  V.  Standlfer,  7  F.  Cas. 
No.  4.041a.  Hempst.  290 

84.  Ga.— Swlnney  v.  Watklns,  22 
Ga.  570  (holding  that,  where  the 
principal  la  called  and  presents  him- 
self at  return  term  to  the  court,  sure- 
ties are  entitled  to  discharge). 

Mass. — Demelman  v.  Hunt,  108 
Uass.  102,  46  NE  486  (holding  that 
the  debtor  must  appear  at  time  fixed 
within  the  life  of  the  recognizance 
given  on  his  arrest  on  execution  In 
poor  debtor's  proceedings,  and  the  in- 
stitution of  Insolvency  proceedings 
does  not  excuse  him). 

N.  H. — ^Woodman  v.  Chase,  47  N.  H. 
B8  (holding  that,  where  a  debtor  ar- 
rested on  execution  and  released  on 

giving  bond  Is  required  to  surrender 
Imself  up  on  a  certain  day,  and  to 
remain  at  the  Jail  between  the  hours 
of  twelve  and  three  o'clock,  he  must 
remain  In  the  jailer's  office  during  the 
entire  three  hours;  that  his  absence 


from  the  Jail  for  an  hour  dnrtnsr  that 
period  will  be  held  a  breach  of  the 
bond :  and  that  the  fact  that  the 
creditor  has  determined  not  to  charge 
him  in  execution  will  not  affect  the 
obligation  to  remain,  unless  so  com- 
municated to  the  debtor  as  to  amount 
to  a  waiver). 

K.  J. — Smalley  v.  Vanorden,  6  N. 
J.  L.  951  (must  appear  and  answer 
upon  bail  bond  to  constable,  but  need 
not  wait  and  deliver  himself  after 
Judgment). 

N.  T. — IXinham  v.  Heyden,  7  Johns. 
881  (must  appear  in  person  on  ad- 
journment before  Justice,  or  baU  wUl 
be  liable). 

8.  C. — Harwood  T.  Robertson.  20  B. 
C  L.  SS6. 

■vnender  of  prtaeCiMa  as  ffTowid 
for  dlsohafge  see  supra  I  73. 

[a]  OOBsant  to  sunnder^Prln- 
clpal  cannot  surrender  In  discharge 
of  ball  without  their  consent  and  that 
of  his  creditor.  Cushing  v.  Breck, 
10  N.  H.  111.  But  see  Dick  v.  Stoker, 
12  N.  C  91  (placing  himself  In  the 
shertfTs  power  Is  a  surrender  by  the 
principal). 

[b]  T<4aa*a>y  sursBder  by  princi- 
pal within  time  allowed  to  ball  ex- 
onerates  them,  although  the  sureties 
have  been  indemnified.  Brownelow  v. 
Forbes,  S  Johns.  (N.  T.)  101.  See 
also  supra  I  7S. 

[c]  OoiiUtlom  eaauailiM  M*~ 
o>  ycwma  lilmeslf  for  — ^'^«T'n*^'f[m  ■ 
Where  a  debtor  la  arrested  upon  exe- 
cution and  released  from  arrest  upon 

Sving  a  recognisance,  conditioned 
a.t  he  Shalt  deliver  himself  up  for 
examination,  if  he  is  present  at  the 
time  and  place  recited  In  the  recog- 
niKance  for  his  appearance,  but  an 
offlcer  Is  not  present  with  the  execu- 
tion when  the  court  orders  the  clerk 
to  affix  thereto  a  certificate  authoriz- 
ing the  debtor's  commitment,  the 
debtor  may  depart  without  Involving 
a  breach  of  the  condition.  Damon  v. 
Carrol.  163  Mass.  404,  40  NB  185. 
8B.  Babb  v.  Oakley,  6  Cal.  98. 
88.  Magruder  v.  Welsl.  2  N.  H.  21 ; 
Fisher  v.  Rlddell,  1  Hen.  ft  M.  (11 
Va.)  330  note  (holding  that  an  ap- 
pearance by  attorney  and  the  setting 
aside  of  a  conditional  Judgment  dis- 
charges ball,  and  that  subsequent 
Judgments  against  them  will  be  re- 
versed). Compare  Graves  v.  Beck- 
wlth.  i  Penr.  A  W.  (Pa.)  625. 

■7.  Peo.  V.  Wllgua.  6  Den.  <N.  T.) 
68;  Mears  v.  Speight,  49  N.  C.  420 
(holding  that,  if  the  debtor  appears 
and  answers  when  called,  no  Judg- 
ment can  be  taken,  although  the 
surety  does  not  surrender  him), 

[a]  Vathm  to  aaawer  Imteiioga- 
tories  within  the  time  specified  as  a 
breach  of  the  bond  see  Trimble  v. 
Shaffer.  2  W.  Ta.  814. 

88.  Crouse  Paddock,  8  Hun  (N. 
T.)  630;  Penn  v.  Remsan,  24  BowPr 
(N.  T.)_ — 


608. 
Brins 
S22, 


T.    Wolf.    84  liSglnt 


•0.  Bnilnffs  V.  Avery,  7  Conn.  SIS; 
Brooks  V.  Reynolds,  197  Mass.  »i.  SI 
NE  319. 

[a]    The  oondltlam  is  amMmOM  bT 

an  appearance  at  court  at  the  term 
designated  and  by  remaining  duriof 
that  term  to  abide  the  order  of  the 
court.  Dunbarton  v.  Palfrey.  27  N. 
H.  17L 

[bl    JTssism  dubur  tha  tsrai  at 

which  the  Judgment  u  rendered  is 
not  sufficient,  where  the  bond  n- 
qulres  defendant  to  surrender  hlra- 
self  amenable  to  process  at  all  tlmea 
Banning  v.  Roy.  «  Or.  119.  82  P  7i«. 
114  AmSR  908. 

[c]  *Al»lde^  do  aad  partovm,"  »■ 
used  In  certain  ball  bonds.  Is  merely 
an  emphatic  expression  of  the  Idea 
"to  abide"  and  Is  not  a  covenant  to 
par.    Hewlns  v.  Currier,  62  Me.  231. 

[d]  Te  •^ppeat"  is  to  samala.  wltb- 
la  reach  (1)  of  the  court  to  satlsfr 
the  Judgment.  Harwood  v.  Robert- 
son. 20  S.  C.  Z<.  S26;  Saundera  *■ 
Hughes,  18  8.  C.  L.  604.  (2)  And  as 
appearance  at  the  return  day  of  tht 
writ,  and  a  plea  made  to  the  actioa, 
will  not  dlscnarga  the  ball  from  the 
obligation  of  the  bondL  Harwood  v. 
Robertson,  supra. 

[e]  VndsrtaklB«>  of  Ml  of  a  fiN 
auOa  defendant  is  within  the  rala 
Jarvis  v.  Alexander,  25  S.  C.  L.  142. 

91.  Dunbarton  v.  Palfrey.  37  M.  H. 
171. 

[a]  Thmm  (1)  It  Is  not  a  forfei- 
ture of  the  bond,  where  the  first  day 
of  the  term  was  appointed  for  the 
hearing,  and  the  petitioner  was  not 
dtscharmd  until  Uie  fourth  day.  ne 
record  having  been  made  of  bis  ap- 
pearance on  the  first  day.  or  of  an? 
continuance  from  day  to  day;  bet 
evidence  may  be  admitted  to  show 
the  practice  to  postpone  the  hear- 
ing, and  to  continue  It  from  daj 
to  day.  Sheets  v.  Hawk.  14  Serg.  a 
R.  (Pa.)  173,  16  AmD  486.  See  also 
Bauerle  v.  Fox,  8  Pa,  Dlst.  4&.  22 
Co.  3  (where  the  hearing  was  ad- 
journed and  another  appearance  bond 
was  given  therefor,  and  defendaac 
did  not  appear,  but  the  bond  was  net 
forfeited).  (2)  So  where  the  condi- 
tion of  a  common-law  bond  for  tta 
appearance  of  a  Judgment  debtor  ta 
supplementary  proceedlngrs  la  to  the 
effect  that  defendant  will  appear  be- 
fore the  county  Judge  at  a.  mstttUti 
day  and  hour  to  answer  as  a  witBSoa 
etc.,  and  he  does  appear  at  that  tlrac 
and  appear^  by  attomev  on  an  ad- 
journed day.  but  absconds  before  tb* 
day  set  for  a  further  bearing.  tbcR 
has  been  no  breach  of  the  eonditlaa 
defendant  not  having  aaaeated  to 
either  adjournment  Straw  v. 
Kromer.  114  Wla  91.  89  NW  821. 

[b]  0Poa  eoatfaiaaaco  aatf  a  aa^ 
seqnent  defaalt  the   condiUoa  tasf 
been  held  to  be  broken  and  platntt* 
entitled  to  Judgment.  Arrlactaa 
Base.  14  N.  C.  90. 

88.  Osboume  v.  State.  10  om  *  3 
(Md.)  1. 
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the  ntoni  day;"  (3)  or  at  any  time  witfain  tiie 

Aftir  defkiilt.  Where  an  appearanee  bond  haa 
been  duly  forfeited,  the  appearance  of  defendant  at 
a  snbnqnent  term  to  stand  his  triid  will  not  lib- 
erate the  sureties  fnnn  tbeir  liability.** 

[S 107]  e.  EnbT  of  Special  BalL  Where  the 
obligation  to  put  is  special  bail  exists,  it  must  be 
doDe  and  bail  mnst  justify,  if  not  accepted;""  and 
the  sureties  on  appearance  bail  who  beoome  liable 
on  a  failure  to  put  in  special  bail  are  subject  to 
the  same  liability  as  those  on  special  bail  would 
have  been  if  such  bail  had  been  put  in."' 

108]  d.  Forfeitiire.  The  bond  is  not  forfeited 
when  there  is  no  record  in  evidence  showing  a 


breach  of  condition;**  or  where  the  jadge  is  not 
aeting  as  a  court  of  reeord  and  has  no  power  to  ad- 
judge a  forfeiture;**  but  both  parties  must  go  to 
trial  aceordii^  to  tJie  terms  of  the  reeognizameaf 
or  the  bond  will  be  forfeited.^ 

{%  109]  8.  Extant  of  UabiUty;  X>amag0s— «.  In 
GaniiiraL  In  actions  on  the  bond  the  measure  of 
damages  is  prima  facie  the  whole  amount  of  the 
nndertaking.'  Or  they  may  be  assessed,  as  is  held 
in  some  cases,  on  the  basis  of  the  actual  damage 
to  plaintiff  from  the  breach  of  the  condition.'  As 
a  general  rule,  however,  the  measure  of  damages 
in  an  action  on  the  bond  is  the  amount  of  the  judg> 
ment  recovered  against  the  principal  in  the  original 
aeti<m  together  with  the  costs  of  the  suit,*  not  ex- 


la]  "SMt  Oajr  of  «h«  Urm!*  means 

the  last  day  of  final  adjournment. 
Parsons  v.  Hathaway,  40  Me.  132. 

[b]  "HMt  ooarf  will  not  control 
the  time  apeclfled.  Winslow  v,  An- 
derson, 20  N.  C.  1,  32  AmD  651  (and 
see  this  case  for  further  construc- 
tion of  terms  of  bond  relating  to  time 
of  appearance). 

[c]  Wlwi*  tlu  oonOllloa  ia  wtth- 
ont  tlM  rvanlxniwiita  of  tb«  law 
making  the  bond  not  blndins,  the 
rule  does  not  apply.  Magruaer  v. 
Weisl,  2  N.  H.  21  (holding  that  a 
person  who  givea  a  bond  to  appear  on 
the  first  day  of  a  subsequent  term 
of  court  need  not  appear  until  the 
second  day  of  such  term;  for,  as  he 
is  only  bound  by  law  to  surrender 
himself  In  custody  to  abide  the  Judg- 
ment, order  or  decree  of  the  court, 
be  need  not  appear  In  person  for  any 
other  purpose). 

•8.    Florence  v.  Shumar,  S4  N.  J. 
455. 

[al  The  Ml  km  dlsduuved  tf  tb* 
slwcur  Mwspts  a  snZTeadMr  (1)  made 
at  such  time  (Dalbey  v.  Lowensteln, 
34  N.  J.  L.  466);  (2)  or  within  a  cer- 
tain or  prescribed  time  thereafter 
<B«aoIe  V.  Stimson.  39  Htch.  288; 
L^nn  V.  UcMUlen.  3  Penr.  *  W.  (Pa.) 

94^  Jones  v.  Qarrett.  20  Qa.  269 
iniay  appear  before  the  juries  have 
been  discnarKed);  Whipple  v.  Peo.,  40 
III.  A.  301  (appearaoce  at  an  ad- 
journed day);  Masruder  v.  Welsl,  2 
K.  M.  21  (on  the  next  day  of  the 
term). 

[a]  Xe  luw  tts  whMe  of  m- 
tnn  tsnn,  and  If  the  action  Is  wlth- 
-drawn  before  the  end  thereof,  suit 
cloea  not  He  on  the  ball  bond.  Rlng- 

?old  V.  Renner,  20  F.  Caa.  No.  11,849, 
Cranch  C.  C.  263. 

fb]  But  appsaraacs  dnrlair  the 
ma  tsmi  will  not  save  the  bond  of 


an  Insolvent  debtor  otherwise  condl- 
tlonea.  Osbourna  v.  State,  10  OiU  & 
J.  CMd.)  1. 

05.  Oulco  T.  Stubbs.  IS  La.  Ann. 
4  42. 

[a]     After  fallvrs  to  obtain  dls- 

oJ!tA«yy  A  bond  for  the  appearance 
at  debtors  who  had  been  arrested  on 
3,  ca.  sa.  binding  them  to  appear  in 
insolvency  proceedings,  and,  in  the 
jvent  they  were  not  discharged,  blnd- 
TiK  ttiem  to  surrender  themselves  to 
bo  Jail  of  the  county,  was  not  com- 
>lled  with  T>y  their  presenting  them- 
lelves,  after  failure  to  obtain  a  dls- 
■tio-Tge,  to  the  court  and  asking  for 
.n  order  of  commitment.  Stout  v. 
>ufnn.  9  Pa.  Super.  179,  43  WklyNC 
18. 

0a.  Bobyshall  v.  Oppenheltner,  3 
Cas.  No.  1.589.  4  Wash.  C.  C.  817. 

VntxT  of  sMolal  ball  gmsxmllr  se« 
upra  Si  14-16:  20-22. 

tfUrttflMtloa  or  ball  ffanmllr  see 
Lapra  f  I  66-63. 

t A]  »  apMlal  baU  la  ntrnd  la 
mm  (1)  In  the  original  suit  in  which 
le  writ  was  returned  non  eat.  there 
ct  compliance  with  the  condition 
'  BL  ball  bond  given  upon  an  alias  or 
urles  eapiaa  Lynn  v.  HcHlllen,  3 
anz*.  *  W.  (Pa.)  170.    <2)  And  no 

[id  J.-68] 


action  lies  on  a  ball  bond  conditioned 
generally  for  defendant's  appearance, 
where  special  ball  has  been  entered. 
Worral  v.  Harper,  1  JournL  (Pa.)  333. 
Entry  of  special  ball  as  discharge  of 
appearance  ball  see  supra  3  74. 

[b]  TaldBflr  oflcs  Jo^vment  afalnst 
the  appsaraacs  ball,  after  special  bail 
Is  entered,  is  not  error  If  nnal  Judg- 
ment is  not  taken  against  the  ap- 
pearance ball.  Bradley  v.  Steele, 
Hard.  (Ky.)  659. 

[c1  la  so  far  as  notloe  Is  a  pre- 
rs^nutte  <1)  to  a  valid  compliance 
with  such  obligation.  It  must  be 
given.  Harris  v.  Underwood,  10 
Wend.  (N.  T.)  668.  (2)  But  suit  on  a 
bond  may  be  precluded  by  notice 
given,  before  the  commencement 
thereof,  that  special  bail  has  been  put 
in  and  illed,  although  it  has  not  ex- 
actly been  done,  and  even  though  the 
filing  was  after  the  expiration  of  the 
time  conditioned  tbereln.  Wiles  v. 
Hill.  1  HowPr  (N.  T.)  164. 

97.    Wilcox  v.  Ismon,  34  Mich.  268. 

[a]  If  defeadaat  doss  not  pat  la 
BMOwl  ball  within  the  prescritwd 
time  after  the  execution  of  process 
upon  him.  plaintiff  may  sue  on  the 
bail  Iwnd.  Hillary  v.  Rowles,  5  B. 
A  Ad.  460,  27  BCL  197.  110  Reprint 
861;  Robineon  v.  Hawkins.  1  Jur. 
843. 

{b]     Befeadaat,  bj*  snmndsrlsff 

hlnuMf  to  the  ihnclS.  cannot  vacate 
the  bond;  nor  can  he  thus  prevent 
plaintiff  from  sutnc  on  it,  it  special 
bail  are  not  put  in.  Hodgson  v.  Mee. 
3  A.  *  E.  7«B.  SO  B9CL  149,  111  Re- 
print 604. 

as.  Bauerle  v.  Fox,  9  Pa.  Dlst.  46. 
22  Pa.  Co.  3.  See  also  Sheets  v. 
Hawk.  14  Serg.  A  R.  (Pa.)  173.  16 
AmD  486.    Compare  Infra  If  138-147. 

M.  Cameron  v.  Burger,  60  Or.  458, 
120  P  10  (holding  that,  under  I^rd  L. 
t  958,  providing  that  a  judge  may 
exercise  out  of  court  all  the  powers 
expressly  conferred  on  a  Judge  as 
contradistinguished  from  a  court  and 
not  otherwise;  and  I  1668,  requiring 
that  a  forfeiture  must  be  declared  by 
the  court,  and  that  the  fact  author- 
ising the  declaration  must  be  entered 
upon  the  journal,  a  judge,  as  dlstln- 

frulshed  from  a  court.  Is  not  author- 
zed  to  declare  a  forfeiture) :  Scully 
V.  Klrkpatrtck,  79  Pa.  324,  21  AmR 
62. 

1,   Peo.  V,  Wlnchell,  7  Cow.  (N,  T.) 

160. 

[a]  An  ordav  eetMatlmf  a  rsoofal- 
saaos.  omlttlnff  tk*  cOuiema  aaas  of 

one  of  the  cognlzors.  Is  sufllclently 
certain,  especially  when  connected 
with  the  SCI.  fa.  In  which  the  names 
are  fully  set  out.  and  to  which  no 
answer  was  filed.  Barton  v.  Keith, 
20  8.  C.  L.  637. 

a.  WUlet  V.  Lassalle.  24  N,  T. 
Super.  613.  19  AbbPr  272.  See  also 
Fetterman  Hopkins,  6  Wfttts  (Pa.) 
639. 

[a]  The  ilabtlltr  <tf  apeelel  baU  is 

limited  by  the  amount  In  the  ac 
etiam.  Mumford  v.  Stocker,  1  Cow. 
(N.  Y.y  601. 

a.  Cllltord  V.  Kimball,  39  He.  413; 
Burbank  v.  Berry,  22  Me.  483;  Wlleon 


V,  aillls,  16  He.  KS;  Uorton  T.  Bryce, 
10  S.  C.  L.  64. 

[a]      Vonlaal  daaukgea^Where 

E lain  tiff  does  not  prove  the  extent  of 
is  damages,  the  Jury  may  in  their 
discretion  give  those  that  are  only 
nominal.  Morton  v,  Bryce.  10  S.  C.  L, 
64. 

4.  Ark. — Leech  v.  Flrani,  6  Ark. 

118. 

Conn.— Hall  v.  White,  27  Conn.  488; 
New  Haven  Bank  v.  Miles,  6  Conn, 
687. 

Ky.— Abbott  V.  Daniel.  3  Mete.  339. 
La. — Keane  v.  Fisher,  10  La.  Ann. 
261. 

Me.— Richards  v.  Morse,  36  Me.  240; 
Sargent  v.  Pomroy,  33  H«,  388. 

NT  J.— Kelly  v.  SimmoniL  89  N.  J. 
L.  438.  See  Oraecen  v.  Allen,  14  N. 
J.  L.  74. 

N.  T.— Levy  v.  Nicholas.  24  N.  Y. 
Super.  614,  19  AbbPr  282. 

5.  C. — Longstreet  v.  Lafltte.  89  S. 
C.  L.  664:  Kinsler  v.  Kyser,  It  a  C 
L.  315;  Murden  t.  Ferman,  12  8.  C.  I*. 
128. 

Vt.— Worthen  v.  Preseott.  «0  VU 
68,  11  A  690:  Walker  v.  Waterman,  60 

Vt.  107. 

See  also  Byron  v,  Batson.  IS  N. 
B.  396  (amount  sworn  to  and  costs). 

[a]  Whsre  a  wifs  who  has  no  asp- 
arats  estate  and  no  property  whatever 
becomes  surety,  the  rule  is  the  same. 
HaU  V.  White,  27  Conn.  488. 

[b]  Although  th«  wztt  to  mlstaks 
states  a  less  awmat  than  [he  action 
is  for,  yet  if  bail  assume  their  obliga- 
tion with  '  full  knowledge  of  the 
actual  amount  claimed,  collectlon  of 
the  full  amount  of  the  Judgment  will 
not  be  enjoined  in  equity.  Carter  t. 
CockrUl.  2  Munf.  (16  Va.)  448. 

[c]  n*  amoBttt  of  tais  creditor's 
•sseatlOB,  iBtSMSt^  sad  eoeta  has 
been  allowed  as  the  measure  of  dam- 
ages tn  cases  where  no  facts  were 
presented  In  mitigation  of  the  dam- 
ages. French  V.  McAllister,  20  Me. 
465;  Cordis  v.  Sager,  14  Me.  476. 

[d]  Judgment  anlnst  prlaolpal 
oonolnstre^It  has  oeen  held  that 
bat)  Is  concluded  by  the  judgment 
regularly  obtained  airalnat  the  princi- 
pal. Oreathouse  v.  Dunlap,  10  F.  Cas. 
No.  5,742,  3  McLean  30:  Foster  v. 
Wood.  6  Johns.  Ch.  (N.  T.)  87  (hold- 
ing that  Judgment  against  the  debtor 
regularly  obtained  Is  conclusive  u"on 
the  special  ball;  and  that  a  bill  filed 
by  ball,  after  Jnd^mpnt  aealnst  the 
debtor,  and  judemfnt  by  default 
analnst  himself,  for  relief,  on  account 
of  a  payment  made  bv  the  debtor 
prior  to  the  suit  and  not  taken  ad- 
vantage of  in  the  suit,  cannot  be 
sustained). 

[el  Costs  as  between  two  ssta  of 
Bui-etl— . — ^AlthouKh  the  order  of  ar- 
rest ball  may  become  liable  for  the 
amount  due  on  the  Judgment  for  costs 
In  the  court  of  appeals,  yet  the  cir- 
cumstances may  give  them  the  right 
of  reimbursement  from  the  court  of 
appeals'  suretlea  CulUford  v.  Walser. 
168  N.  T.  65.  62  NB  648.  TO  AmSR 
437  and  note  tTvr  8  App.  dIt.  266^88 
NTS  199  <aff  18  Mlsc  498,  8B  NTB 
47B>]. 
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eeeding  the  penalty  of  the  bond." 

Bail  bolow.  Bail  to  the  sheriff  are  liable  for:plaiu- 
tiff's  wboJe  debt  and  costs,  provided  it  does  not  ex- 
eeed  the  penalty  of  the  bond.** 

[$  110]  b.  Interest.  As  a  general  rale  interest 
on  the  judgment  in  the  original  action  is  recover- 
able as  part  of  the  damages  against  the  bail,^  al- 
though there  are  eases  which  hold  the  contrary.' 

[$  111]  c  Mitigation  of  Damages.  It  has  been 
held  that  the  bail  may  show,  in  mitigation  of  dam- 
ages, that  at  the  time  of  the  breach  the  debtor  was 
insolTent,  so  that  plaintiff  suffered  no,  ■  or  only 
nominal,  damages  because  of  the  breach  but  it  has 
also  been  held  that  the  amount  of  recovery  cannot 
be  affected  by  the  insolvency  of  the  principal.*** 
Satisfaction  of  the  judgment  may  be  pleaded  in 
nrit^tion  of  damages.** 

[f  112]   E.  Fiziiig  UabiUty  of  Sureties— 1. 


JndgBient.  In  some  jurisdictions,  in  order  to  Si 
the  liability  of  the  sureties,  there  must  be  a  jndg- 
ment  against  them,"  and  also  a  judgment  against 
the  principal." 

Appearance  bail  Where  defendant  fails  to  ap- 
pear, the  bail  bond  for  his  ^^>earanee  is  forfeited, 
and  the  liability  of  the  appearance  bail  to  tbe 
sheriff  becomes  absolute;**  and  by  a  breach  of  the 
bond  the  bail  become  liable  thereon,  either  to  the 
sheriff  or  to  plaintiff  to  .whom  the  bond  may  be  as- 
signed.*^ 

113]   2.  Execntion  ^  Betiiiiir-«.  In  OenenL 

By  both  the  common  law  of  England  and  the  stat- 
utory system  of  bail  existing  in  the  United  States, 
the  liability  of  bail  is  fixed,  so  that  an  action  ma; 
be  commenced  against  them  when,  and  only  when, 
a  ca.  aa.  against  the'  prinoipal  debtor  has  been  doiy 
issned  and  returned'not  found.*'  On  sneh  ^gummw 


5.  Conn. — New  Haven  Bank  v. 
Miles,  6  Conn.  687. 

Del. — Gray  v.  Cook,  8  Del.  49. 

Mass. — Heustls  v.  Rivers,  103  Mass. 
S98  (holding  that  the  sureties  on  a 
ball  bond  are  liable  only  to  the  extent 
of  the  penalty  of  the  bond,  with  In- 
terest from  the  time  when  the  return 
of  non  est  Inventus  Is  made). 

N.  J.— Kelly  v.  Simmons,  89  M.  J. 
U  438. 

N.  T.— Oarofalo  v.  PrIvldl,  4S  Mlaa 
87  NTS  467  (holding  that  a  sum 
In  excess  of  the  penalty  is  erroneous). 

Pa. — Fetterman  v.  Hopkins,  B 
Watts  689. 

Va. — Oxley  v.  Turner,  2  Va.  Cas, 
(4  Va.)  334  (holding  that,  where.  In 
an  action  of  assault  and  battery,  the 
Justice  required  ball  in  the  sum  of 
one  hundred  dollars,  and  the  ball 
defended  the  suit,  and  there  was  a 
verdict  against  defendant  for  five 
hundred  dollars,  the  ball  was  respon- 
sible only  for  the  amount  of  the 
penalty  of  his  bond). 

Ont. — Laing  v.  SUngerland,  17  Ont. 
892. 

[a]  Where  Jadcment  for  the  pen- 
tMj  of  a  bond  (1)  has  been  given,  a 
writ  of  inquiry  may  be  directed  to 
determine  the  sum  due.  Bobyshall 
V.  Oppenhelmer,  8  F.  Cas.  No.  1,592, 
4  Wash.  C.  C.  482.  See  also  Kelly  v. 
Simmons,  39  N.  J.  L.  438.  (2)  Where 
such  a  judgment  has  been  entered, 
the  damages  should  be  assessed  not 
in  the  bail  bond  suit,  but  In  the 
original  action.  Habbett  v.  Kelly, '2 
HowFr  (N.  T.)  62. 

e.  Kelly  v.  Simmons,  89  N,  J. 
488;  Orton  v.  Vincent,  Cowp.  71,  98 
Reprint  973;  Mitchell  v,  Olbbons,  1 
H.  Bl.  76,  126  Reprint  47;  Stevenson 
v.  Cameron.  8  T.  R.  29,  101  Reprint 
1248;  Walker  v.  Carter,  W.  Bl.  816. 
96  Reprint  481;  Kerr  v.  PuUarton, 
10  U.  C.  C.  P.  250. 

[a]  Ball  to  the  sheriff  are  respon- 
sible only  for  the  principal  and  In- 
terest due  on  the  bond  In  the  original 
suit,  and  not  for  any  matters  dehors 
the  condition  for  which  the  penalty 
Is  claimed  as  security,  Treadwell  v. 
McKeel,  2  Johns.  Caa  (N.  T.)  340. 

[h]  Bvt  It  would  seem  to  have 
been  the  practlee  st  one  tine  In  the 
English  courts,  to  limit  plalntifTs  re- 
covery against  ball  to  the  amount 
sworn  to  by  plaintiff  In  the  original 
action.  Jackson  v.  Hassell,  1  Dougl. 
830.  99  Renrint  212;  Clarke  v.  BnUI- 
shaw,  1  East  86,  102  Reprint  85; 
Hlddleton  V.  Bryan.  3  M.  A  S.  IBS, 
lOB  Reprint  B<9.  ftee  also  Byron  v. 
Batson.  18  N.  B.  896. 

7.  Ala.— Kenan  v.  Carr,  10  Ala, 
867  (holding  that  they  are  liable  for 
Interest  on  the  Judgment  to  the  same 
extent  as  tbe  principal  Is). 

Ark. — Leech  v.  Plraml.  5  Ark.  118. 

Me. — Richards  v.  Morse,  36  Me. 
240;  French,  v.  McAllister,  20  Me. 
485;  Cordis  v.  Sager.  14  Me.  475. 

Mass. — ^Heustls  v.  Rivers,  103  Mass. 


898  (interest  from  time  when  return 
of  non  est  inventus  is  made). 

N.  J.— Allen  v.  Hunt.  28  N.  J.  L. 
376.  ■  *. 

■  N.  T.— Stelnbock  v.  Evans.  122  N. 
Y.  5B1.  25  NE  929  [aflf  56  N.  T.  Super. 
278,  18  NTSt  8251.  It  has  been  held 
In  this  state  that  plaintiff  Is  enti- 
tled to.  'have  Interest  computed 
against  the  ball  from  the  day  they 
become  fixed;  by  this  the  court  means 
after  the  expiration  of  the  time  al- 
lowed ex  gratia  to  8urr«nder.  that  is, 
eight  days  after  capias  Is  returned. 
Child  v^urray,  CoL  A  C  Cas.  es. 

Vt.— .Walker  v.  Waterman.  SO  Vt. 
107. 

[al  Vhe  ^aU  Is  Uable  only  for  In- 
terest on  the  original  Jndnient  from 
the  time  wUen  Us  llablUtr  beoame 
fixed  by  the  return  of  non  est  in- 
ventus on  tbe  ca.  sa.  against  the 
prinoipal;  aniess  the  Judgment  was 
on  a  penal  bond,  when  the  Interest 
would  continue  to  run  on,  and  then 
he  would  perhaps  be  chargeable  with 
the  accumulated  amount.  Murden  v. 
Perman,  12  S.  C.  L.  128. 

[b]  m  case  of  unreasonable  Aelar 
in  proceeding  against  ball,  interest 
during  such  time  is  not  recoverable. 
Constable  v.  Colden,  2  Johns.  (N.  T.) 
480. 

8.  Anonymous,  1  F.  Cas.  No.  483, 
1  Brunn.  Coll.  Cas.  29,  3  N.  C.  575; 
Gray  v.  Cook,  8  Del,  49;  Bowyer  v. 
Hewitt,  2  Gratt.  (43  Va.)  193  (hold- 
ing that  on  a  sel.  fa,  against  ball. 
It  Is  error  to  give  a  Judgment  for 
the  aggregate  amount  of  principal. 
Interest,  and  costs  of  the  first  Judg- 
ment, with  Interest  thereon):  Byron 
V.  Flags,  18  N.  B.  39«:  Keith  v- 
Coatee,  (N.  B.)  IT  CaoLTOccNotes  88. 

9.  Burbank  BerrV,  22  He.  488; 
Wilnon  V.  Gluts,  IB  Me.  B5:  Graecen 
V.  Allen,  14  N.  J.  L.  74;  Brown  r. 
Paxton,  19  U.  C.  Q.  B.  426. 

Ta]  Insolvency  of  principal  sev- 
eral months  Uter  than  breach  of 
bond. — But  It  has  been  held  that  the 
rule  of  assessing  damages  will  not 
be  varied  by  proof  that  the  debtor 
was  without  attachable  property  at  a 
period  several  months  later  than  the 
breach  of  the  bond,  "No  Inference 
can  be  drawn  from  that  fact,  that 
the  debtor  was  unable  to  pay  the 
debt,  when  the  forfeiture  of  the  bond 
In  suit  took  place."  Sargent  v.  Pom- 
roy,  33  Me.  388.  389. 

10.  Abbott  v.  Daniel.  3  Mete.  (Ky.) 
839;  Metcalf  v.  Stryker,  31  Barb.  62 
faff  81  N.  T.  2BB]:  Lew  v.  Nicholas, 
24  N.  T.  Super.  614.  19  AbhPr  282; 
Kerr  v.  Pullerton,  10  U.  C.  C.  P-  2B0. 

[a]  The  amount  zseoTsrable  is  not 
to  be  rednoed  to  a  a«minal  snm  by 
reason  of  the  fact  that  the  principal 
had  no  attachable  property  at  tbe 
time  ofi  or  after,  the  rendition  of 
the  Judgment  In  the  original  action. 
Walker  v.  Waterman,  50  Vt.  107. 

11.  Wattles  V.  Laird,  9  Johns. 
(N.  T.)  327  (so  held  in  suit  against 


bail  for  .Indorser  of  note  where  satis- 
faction had  been  obtained  from  tbt 

makers). 

18.  Champion  v.  Noyes,  2  Mass.  48L 
[a]  ant  aUered  ficand'  wMok  la 
the  basis  of  tte  oilaiul  anMt  need 
not  be  fixed  by  Ju4«ment  as  a  pre- 
requisite to  a  Judgment  acalnst  tbe 
bail.  Patton  v.  Gash,  99  N.  C  281; 
6  SB  193. 

^  [bl    Vinsl  Jndvmont  la  aiSBsaaatyi 

default  of  appearance  Is  intnifficlent 
Cook  v.  Evans.  16  N.  J.  L.  177. 

{c]  Sefaalt^Where  special  bati 
Is  not  put  In  compliance  with  tlM 
condition  of  the  'bond,  bat  no  de- 
fault Is  entered,  and  thereafter  an 
action  Is  brought  on  the  bond  and 
defendant  In  the  original  suit  goes 
through  the  form  of  perfecting  spe- 
clal  ball  and  of  being  surrendered 
by  his  sureties  and  default  Is  en- 
tered, such  giving  of  ball  and  anttr- 
Ing  of  default  is  of  no  effect.  Pease 
v.  Pendell.  57  Mich.  315,  88  NW  8«, 

m  criminal  proseoatloBS  see  infn 
S  308. 

 13.    Grtffln  v.   Moore.    2   Qa,  131: 

Walls  v.  Smith,  3  La.  498;  Oliver  v. 
Howell.  G  N,  J,  L.  686. 

[a]  In  Vew  York  under  Code  C3v. 
Proc  g  B49,  providing  that  a  de- 
fendant may  be  arrested  in  an  action 
where  the  complaint  etaarses.  hhs 
with  fraud,  but  that,  where  soeb 
charge  Is  made  plaintiff  cannot  re- 
cover unless  h^  proves  the  fraud  on 
trial,  a  Judgment  In  such  action  en- 
tered on  a  written  stipulation.  If 
entered  In  good  faith,  will  sustain  a 
recovery  against  sureties  on  a  bond 
given  by  defendant  when  arrested  oa 
mesne  process  In  the  same  actkn. 
even  though  such  stipulation  post- 
l^oifts  the  time  of  entry  of  jQdrm«nt 
Stelnbock  v.  Evans,  182  N.  T.  551. 
25  NB  929  [aff  55  N.  T.  Super  271]- 

14.  '  Ex  p.  Metzler.  S  Cow.  (N.  T.) 
287;  Graves  v.  Beckwitb.  3  Penr.  k 
W.  (Pa.)  525  (appearance  by  attor- 
ney not  sufficient) ;  How  v,  Gran- 
ville, 7  Mod.  117,  87  Reprint  1131; 
Pish  V,  Horner.  7  Mod.  63  87  Re- 
print 1096;  Grovenor  v.  Soatne.  6  Mod. 
122,  87  Reprint  879:  WlUiams  t- 
Williams.  1  Salk.  98,  91  Reprint  90: 
Rrooke  v.  Stone.  1  WIfa.  C.  P.  Itt. 
95  Reprint  586. 

Tal  .Whore  a  defenAaat  w1u>  has 
given  appearane*  bail  Aoss  mot  s^ 
pear,  nor  give  special  bail,  the  ap- 
pearance bail  may  defend  the  sah. 
and  they  are  liable  to  the  aame  Jndc- 
ment  as  defendant  would  be  UaUe 
to;  but. defendant  ca'nnot  appear  sad 
consent  to  a  reference,  the  repwt 
and  Judgment  on  whlcb  Is  to  bts^ 
the  appearancentatt '  as  well  as  Urn- 
self.  ._  Bartle  v.  Coiteman.  S  Whmt 
(U:  S.r  47B.  6  I;,  ed.  30». 

IB.   Champion  v.  Nores,  1 
481. 

Asstgnaunt  of  taO  bo&d  nensiiTTr 

see  supra' {  66. 
16.   IT.  S. — Davidson  v.  Taylor  IS 
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and  retnm  the  bail  become  liable,  nalesa  there  is  a 
florrender  of  the  principal  within  the  time  allowed 
therefor,"  or  ttnless  it  oan  be  shown  that  such  re- 
turn was  unfairly  made.^* 

Purpose  of  tlie  reqniiement.  In  England  the 
purpose  of  the  requirement  that  a  writ  of  ca.  sa. 
be  sued  out  and  a  retnm  of  non  est  be  made  thereon 
before  eommeneing  a  snit  against  the  bail  is  not  so 
much  to  take  the  principal's  body  on  the  writ,  as  to 
let  the  bail  know  that  they  must  surrender  bim. 
The  ea.  sa.  must  be  sued  out  against  the  principal, 
so  that  the  bail  may  know  that  plaintiff  has  made 
his  election  to  proceed  against  the  body  rather 
than  against  the  property  of  the  principal ;  and  there 
must  be  a  retnm  of  non  est  inventus  thereon  in 
order  that  the  bail  may  be  enabled  to  ascertain 
what  has  been  done  upon  the  execution,  and  may 
thereby  determine  their  own  liability.^"  But  in  the 
United  States  the  more  generally  accepted  view  is 


that,  under  the  statutory  system  of  bail  which  ex- 
ists here,  an  execution  against  the  body  of  the  prin- 
cipal, with  a  return  thereon  of  not  found,  is  intended 
not  only  to  serve  the  purpose  of  intimating  to  the 
bail  to  what  species  of  execution  the  creditor' means 
to  resort,  and  to  let  them  know  whether  or  not 
their  obligation  has  been  satisfied  by  a  taking  of 
defendant,**  as  in  England  but  also  for  the  fur- 
ther protection  of  the  bail,  as  a  means  of  actually 
taking  the  principal  into  custody.*^ 

Bail  in  wror.  The  return  of  a  ca.  sa.  against  the 
principal  is  unnecessary  before  proceeding  against 
the  bail  in  error."  A  fi.  fa.  may  be  issued  against 
the  principal,  before  a  ca.  sa.;'"  but  it  is  not  neces- 
sary that  a  fi.  fa.  should  issue  in  order  to  fix  the 
bail's  liability,**  imless  it  is  required  by  statute.'* 

[$  114]  b.  Sufficiency  in  OeneraL"  The  execu- 
tion must  be  on,  and  must  conform  to,  a  final  judg- 
ment against  the  principal;^'  it  must  be  for  the  ac- 


Wheat.  604.  6  L.  ed.  743:  Bernard  v. 
McKenna,  8  F.  Cas.  No.  1.348,  4 
Cranoh  C.  C.  130;  Dowlln  v.  Standifer, 
7  P.  Caa.  No.  4,041a,  Hempst.  290. 

Ala. — Brown  v.  SlmpBon,  3  Stew. 
SSI. 

Ark. — Duncan  v.  Owens,  47  Ark. 
388,  1  SW  «98. 

Conn. — Newell  v.  Hoadley.  8  Conn. 
J81:  Parker  v.  Bidwell.  8  Conn.  84. 

Del. — Lay  ton  v.  Houston,  10  Del. 
674. 

Ga.— Lichten  v.  Mott,  10  Ga.  138; 
Orlffln  V.  Hoore,  2  Ga.  331. 

111. — ^Keyes  v.  Bennett.  218  III.  625, 
75  NE  1075;  Murphy  v.  Summervllle, 
7  111.  360;  Cochran  v.  Peo.,  140  111. 
A.  596. 

Ind. — Briaon  v.  Street.  5  Blackf. 
S&9. 

Ky. — Abbott  v.  Daniel.  3  Mete  339; 
Holland  v.  Bouldln,  4  T.  B.  Mon. 
147;  Rowan  v.  Rochester,  Ky.  Dec 

Mass. — Rowland  v.  Seymour,  2 
Uetc  E90;  Herrick  v.  Richardson.  11 
liass.  SS4.  In  this  sUte  sci.  fa.  lias 
against  bail,  under  Pub.  St.  c  16S  I  7, 
immedtately  upon  ft  return  of  non 
eat  Inventus  on  the  notice  IsBuable 
upon  an  application  for  an  arrest  on 
execution,  under  Pub.  St.  c  162  I  19, 
without  waiting  for  the  return  day  of 
tbe  execution.  "Wehrle  v.  Gurney, 
146  Mass.  331,  15  NE  777. 

Mich.— Barnum  v.  Waterbury,  88 
Mich.  280.  _   ^     *  „  , 

N.  J. — AmiBtronK  V.  Davis,  1  N.  J. 

^N.*f.— Hissons  v.  Hart,  39  N.  Y. 
Super.  411;  Bradley  v.  Bishop,  7 
Wend.  352:  Pearsall  v.  Lawrence,  8 
Johns.  514;  Kane  v.  Ingrabam,  2 
Johns.  Cas.  403.  „ 
N.  C. — Howzer  v.  DelHnirer,  23  N. 
C  476;  Arrenton  v.  Jordan,  11  N.  C. 
98:  X*ngdon  v.  Troy,  3  N.  C.  165. 

^.  C— Ware  v.  Miller,  9  S.  C.  IS; 
Ancrum  v.  Sloan,  30  S.  C.  L.  421; 
Saunders  v.  Bobo,  18  S.  C.  L.  492. 

Tenn. — Embree  v.  Lamb,  2  Terg. 
290;  Gtllaspie  v.  Clark.  1  Overt.  2. 

-V"t. — Fuller  Howard.  6  Vt.  561; 
jBowe  v.  Ransom,  1  Vt,  276;  Turner 
-V  I-owry.  2  Aik.  72 ;  Stevens  v. 
A.Oa.ms,  Brayt.  29. 

"Va. — Branch  v.  Webb,  7  Leigh  (34 
^Va.)  371;  Green  v.  Thompson,  1  Patt. 
H.  427. 

Sne. — Armltage  v.  RIgbye,  5  A.  & 
76.  31  ECL  530.  Ill  Reprint  1096; 
•':Viiackray  v.  Harris.  1  B.  &  Aid.  212, 
-«L  OS  Reprint  78;  Sandon  v.  Proctor, 
^  S.  A  C  800.  14  ECL  S58.  108  Re- 
■'^rint  922;  Brlggs  v.  Richardson,  2 
i— :>owl.  P.  C.  158;  Phllpot  v.  Manuel, 
15.  A  R.  616,  16  ECL  244;  Burks  v. 
ralne,  16  East  2.  104  Reprint  989; 
lllot  v.  Lane,  1  Wlls.  C.  P.  834,  95 
:,eprint  648. 

See  also  Block  V.  Maxwell,  10  La. 
■Kjn.   B;  Lindley  v.  Hagens,  11  Rob. 
r^a.)  203. 
Sut  see  Shea  v.  Collins,  4  New- 


foundl.  219  (holding  that,  under  the 
statute,  a  return  by  the  aherlft  to  the 
writ  of  ca.  sa.  issued  to  fix  ball  Is 
not  necessary  to  maintain  a  suit 
against  the  bail). 

fa]  Betnni  of  nitU*  bona  not  unX- 
flOMttt."— Where  there  Is  a  return  of 
nulla  bona,  but  no  ca.  sa.  against  the 
principal,  the  ball  Is  not  fixed  by  the 
return  of  nulla  bona.  Stevens  v. 
Meeds,  8  B.  C.  L.  318. 

[b]  App— ranee  baU,  where  no 
special  ball  Is  entered,  remain  liable 
in  the  same  manner  and  are  entitled 
to  the  same  defense  as  special  bail; 
they  cannot  be  sued  until  execution 
against  the  body  Is  issued  and  re- 
turned "not  found."  Fisher  v.  Drewa, 
63  Mich.  856,  SO  NW  316. 

[c]  wiL«r*  oa.  n,  la  aboUahed  bj 
vtetnte,  (1)  the  bail  are  not  liable 
thereafter,  for  this  precludes  a  re- 
turn of  such  writ.  Waring  v.  Craw- 
ford, 9  Rob.  (La.)  291;  Jartroux  v. 
Debergue,  6  Rob.  (La.)  126:  Frey  V. 
Hebenstrelt,  1  Rob.  (La.)  561;  Borg- 
ated  V.  Nolan.  17  lA.  698.  See  also 
Blue  V.  McDuffie,  44  N.  C.  ISl;  Trice 
V.  Turrentlne.  «  N.  a  64t.  («)  In 
Kentucky  in  Palmer  v.  Merriwether, 
7  J.  J.  Marsh.  (Ky.)  506,  609,  Judge 
Nicholas,  In  delivering  the  opinion  of 
the  court,  said  that  when  the  law 
(statute  of  1821,  abolishing  the  writ 
of  ca.  sa.)  "dented  to  the  plaintiff 
the  use  of  the  ca.  sa.,  It  might  well 
have  been  contended,  that  the  courts 
should  abolish  their  rule,  and  not 
require  the  issuing  of  a  ca.  sa.  as  a 
necessary  prerequisite  to  the  fixing 
of  the  liability  of  ball."  But  in  its 
decision  the  court,  Chief  Justice 
Robertson  dissenting,  adhered  to  the 
rule  enunciated  In  tne  case  of  Petet 
V.  Owsley.  7  T.  B.  Mon.  (Ky.)  ISO. 
In  which  it  was  held  that,  since  scl. 
fa.  against  bail  cannot  be  maintained 
till  the  return  of  a  ca.  sa.,  after  the 
statute  of  1821  abolished  the  writ  of. 
ca.  sa.  there  was  no  remedy  against 
ball  who  had  not  been  fixed  prior 
to  that  act.  (3)  The  statutes  of 
South  (Carolina  by  the  provision  "that 
no  female  shall  hereafter  be  liable 
to  be  arrested  by  any  writ  of  capiaa 
ad  satisfaciendum,"  abolished  the 
writ  of  ca.  sa.  against  a  female;  and 
the  return  of  nulla  bona  upon  a  fi.  fa. 
against  a  female  defendant  Is  suf- 
ficient to  authorise  proceedings 
against  her  ball,  where  sne  has  not 
been  aurrendered.  Jarvls  v.  Alex- 
ander, 26  S.  C.  L.  143. 

td]  SttpmmdMM;  no  Maoutlon. — 
Where  the  statute  requires  a  super- 
sedeas as  a  prerequisite  to  the  sur- 
render or  discharge  of  the  principal 
or  to  the  discharge  of  the  ball,  the 
nonlssuance  thereof  precludes  the  re- 
lease of  ball  even  though  the  prin- 
cipal Is  not  actually  charged  in  exe- 
cution. Bostwick  V.  Wlldey,  34  N. 
T.  Super.  28,  42  HowPr  245.  But  see 
Longumere  v.  Nichols,  7  NTS  167,  17 


NYClvProc  107,  23  AbbNCaa  221; 
Mechanics'  Nat.  Bank  v.  Moaher,  54 
HowPr  (N.  T.)  414. 

[e]  Wber*  tlisre  Is  a  aiapzint  of 
the  stetnte  the  enrolled  law  being 
"scl.  fa.,"  not  a  "fi.  fa.."  the  former 
must  issue  on  a  Judgment  before  ball 
can  be  held,  Hopkins  v.  Moon.  24 
111.  lis. 

17.  Cal. — Allen  v.  Breslauer,  8  Cal. 
552. 

Conn^Edwarda  v.  Gunn,  8  Conn. 
S16. 

Oa. — Shannon  v.  Hyde,  17  Ga.  88. 
Md. — ^Dunbar  t.  Conway,  11  Ofll  A 

J.  92. 

,  N.  J.— Armstrong  v.  Davis,  1  N.  J. 
L.  130. 

„N.  T.— Brown  v.  Smith.  9  Johns. 
84;  Olcott  V.  Lilly.  4  Johns.  407; 
Brownelow  v.  Forbes.  2  Johns.  101; 
Rathbone  Blackford,  1  Cal.  688. 
.  Pa.— McClurg  v.  Bowers,  9  Ser*. 
332  ^oa^S"  V-  1'aackle,  6  BInn. 

^  S^^a— Gordon  v.  Llepman.  14  B.  C. 

^  "la,"  ColUna  v.  Cook.  4  Day  (Conn.) 
1:  FItoh  V.  Loveland,  Kirby  (Conn.) 
880;  Saunders  v.  Bobo,  18  S.  C.  L, 
492'  Howe  v.  Ransom,  1  Vt.  276. 

\9.  C^holmley  v.  Veal,  6  Mod.  804, 
87  Reprint  1044. 

80.  See  Pearsall  v.  Lawrence,  3 
Johns.  (N.  T.)  514. 

ai.  Jackson  v.  Hampton,  32  N.  C. 
679;  Howzer  v.  Delllnger,  23  N.  C. 
476;  FInley  v.  Smith,  14  N.  C.  247. 

aa.  Dowlln  V.  Standifer,  7  F.  Cas. 
No.  4,041a,  Hempst.  290. 

[a]  On  appeal  from  %  Jnatio*,  bail 
is  absolutely  fixed  by  a  failure  of 
defendant  to  surrender  or  prosecute 
his  appeal;  a  ca.  sa.  need  not  be 
Issued.  Gray  v.  Dawson,  7  Watts 
(Pa.)  471. 

83.  Aycock  v.  Leitner,  29  Ga.  197: 
Olcott  V.  Lilly,  4  Johns.  (N.  Y.)  40?! 

34.  Olcott  V.  Lilly,  4  Johns.  (N, 
T.)  407;  Broadera  v.  Welab.  ll  S.  C. 
L.  669. 

as.  Bradley  v.  Bishop,  7  Wend. 
(N.  T.)  352  (holding  that.  If  the 
statute  requires  the  fasulng  of  a  fl. 
fa.  and  its  return  unsatfsfled  In  whole 
or  in  parti  and  also  requires  a  sabse- 
quent  return  of  a  ca.  aa.  non  est, 
these  are  prerequisites  to  fixing  ball's 
liability). 

_  86.  Baflctaaoy  of  ratnrn  see  Infra 
I  128. 

ST.  Abbott  V.  Daniel,  3  Mete.  (Ky.) 
389;  Cook  V.  Evans,  16  N.  J,  L.  177; 
Howser  v.  Delllnger,  25  N.  C.  475. 

[a]  iBstanca  of  noaoonfomtlty  of 
esMmtlon  with  Judgment. — ^Where  the 
writ.  Intended  aa  a  compliance  with 
the  statutory  provision  requiring 
execution   against   the  body   of  the 

Erlnclpal  to  fix  the  liability  of  the 
all,  directed  the  sherlfF  to  take  the 
body  of  defendant  "to  satisfy  and 
pay  the  Commonwealth  of  Kentucky" 
the  amount  of  the  judgment  recited 
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tual  amount  of  the  judgment;'"  and,  if  the  judg- 
ment is  against  two  or  more  defendants,  it  muBt 
issue  against  all  of  them;'"  and,  ordinarily,  it  must 
be  r^polarly  sued  out,'**  and  must  oomply  with  the 
statutory  requirements."^  But  bail  have  no  eon- 
oem  with  an  additional  execution  against  the  prin- 
cipal after  judgment  by  default  against  them  and 
part  payment  thereof,  so  that  the  court  will  not 
therefore  compel  plamtiff,  by  order  at  their  in- 
stance, to  issue  a  new  execution  against  defend- 
ant's body.*' 

Effect  of  IzregnUritiat.  Although  bail  may  de- 
feat an  action  against  them,  b^  showing  that  the 
writ  or  return  is  void,"  mere  irr^larities  in  the 
writ  or  in  its  issuance  cannot  be  taken  advantage 
of  by  them.»* 

{%  115]  c.  Oonn^  of  Iwaancft.  The  decisions 
vary  in  some  respects  in  i^ard  to  the  wirnty  of 


issnanee  of  ezeention  or  ca.  sa.,  in  order  to  charge 
bail.  In  England,  it  has  been  held  that  tbe  «a, 
sa.  must  be  directed  to  the  county  in  which  the 
action  is  brought.^'  The  tendency  in  the  United 
States  is  to  require  the  writ,  which  is  to  be  issaed 
against  the  principal  before  proceeding  against  tds 
bail,  to  be  an  effectual  one,  and  to  hold  that  when 
it  is  known  that  defendant  has  removed  from  the 
county  where  the  venue  was  laid,  and  to  what  cooDty 
he  has  removed,  the  writ  must  issue  into  the  county 
where  he  then  resides.'"  But  it  has  been  held  that 
the  ca.  sa.  may  issue  to  the  county  where  the  origi- 
nal writ  was  served;**  or  to  the  county  of  the  prin- 
cipal's amst,  unless  it  is  shown  to  be  no  longer 
his  proper  county;'"  or  to  the  county  where  the 
venue  is  laid,  even  though  defendant  was  aznstad 
in  a  different  county.'* 
[%  116]  d.  Time  of  Isssanoo— (1)  In  OtamL 


to  have  been  adjudged  against  blm 
In  favor  of  plaintiff,  the  execution 
failed  utterly  to  pursue  or  to  con- 
form to  the  Judgment,  and  was  In- 
sufficient to  flz  the  liability  of  the 
hall;  It  should  have  been  to  pay  and 
satisfy  plaintiff  In  the  Judgment. 
Abbott  V.  Daniel.  8  Hetc.*(Ky.)  S39. 

[b]  Fnvsnlt  of  principal  may  not 
be  required  by  the  nature  of  the  bond 
to  render  the  surety  liable.  Seeley  v. 
Evans,  19  Wend.  (N.  Y.)  4S9. 

sa.  Brotherllne  v.  Mallory,  8 
Watts  (Pa.)  132. 

M.  Howser  v.  Delllnger.  38  N.  C 
475. 

80.  Brown  v.   Simpson,  S  Stew. 

(Ala.)  m. 

81.  Bradley  v.  Bishop,  7  Wend. 
(N.  T.)  352  (holding  that  hall  may 
plead  noncompliance  with  statutory 
requirements  as  to  executions,  as  that 
they  were  not  Issued  or  were  not 
Issued  In  time,  or  that  service  there- 
of was  prevented  by  plaintiff  or  by 
his  attorney  by  fraud  or  otherwise). 

[a]  In  a  Jastiosi  oowt  plalntUT 
must  at  least  prove  the  delivery  of  a 
writ  to  the  proper  officer  with  a 
bona  flde  Intention  of  having  it 
served.  Brown  v.  Van  Duien,  11 
Johns.  (N.  T.)  472. 

38.  Stransky  v.  Harris,  22  Misc. 
•91,  49  NTS  1183  [rev  22  Misc.  15, 
48  NTS  6231.  Compare  Lyman  v. 
Olddey,  99  Mich.  401,  66  NW  ff. 

[a]  Br  ths  oommon  law  the  arrest 
of  a  debtor  on  an  execution  and  his 
voluntary  release  hy  the  creditor  are 
a  satisfaction  of  the  judgment  so 
that  no  alias  execution  can  be  taken 
out  or  other  proceedings  had  under 
It.  Kellogg  V.  Underwood,  16S  Mass. 
214,  40  im  104. 

[b]  Whwe  tlis  priwdpal  la  takes 
on  '  an  alias  axeoatloa.  Judgment 
against  ball  does  not  release  tbe  alias 
execution.  In  re  Potoshlnsky,  (R.  I.) 
36  A  878. 

33.  Howser  v.  Delllnger,  28  N.  C 
476;  Cholmondeley  v.  Beallng,  2  Ld. 
Raym.  1096.  92  Reprint  226;  Cholmley 
v.  Veal.  6  Mod.  304,  87  Reprint  1044; 
Aires  V.  Hardress,  Str.  100,  93  Re- 
print 410. 

34.  Kenan  v.  Carr,  10  Ala.  867; 
Parker  v.  Bldwell.  3  Conn.  84;  auies- 

Ele  T.  White.  16  Johns.  (N.  TJ  117; 
[Qwser  V.  Delllnger,  23  N.  C.  476. 
See  also  dissenting  opinion  in  Qal- 
laratl  v.  Orser,  27  N.  T.  824.  But  see 
Bons  V.  Chichester.  18  N.  J.  1j.  209 
(holding  that  ball  can  take  advan- 
tage of  an  Irregularity  in  Issuing  a 
ca.  sa.  against  the  original  defend- 
ant, as  It  Is  in  the  natnra  of  a  notice 
to  them). 

86.  Sandon  V.  Proctor,  7  B.  A  C. 
800.  14  ECl.  358,  108  Reprint  922; 
Dudlow  V.  Watchom,  16  Bast  39,  104 
Reprint  1003. 

86.  Johnson  v.  Myer,  17  Hun  (N. 
T.)  232:  Pinley  v.  Smith,  14  N.  C 
247;  Puller  v.  Howard,  6  Vt.  561, 
670  (where  It  was  held  that  In  a  case 
of  this  kind  the  execution  should  be 


delivered  to,  and  returned  by,  an 
officer  of  the  county  where  defend- 
ant resides.  In  the  opinion  of  the 
majority  of  the  court,  delivered  by 
Mattocks,  J.,  It  was  said :  "But. 
here  It  Is  said  that  the  principal  Js 
supposed  to  be  In  the  custody  of  the 
ball:  then,  where  the  bail  lives,  would 
seem  to  be  the  proper  place  to  send 
the  execution.  But  though  this  sup- 
position is  hut  a  legal  fiction,  and 
where  the  ancient  authors  say  the 
ball  has  the  prindiial  as  by  a  string, 
it  must  be  to  show  his  right  to  con- 
trol and  bold  the  principal — not  the 
actual  possession  of  him:  Else,  why 
the  right  to  take  him  on  Sunday — 
break  open  houses.  Ac.?  Is  It  upon 
the  principle  of  an  escape?  How* 
ever  this  may  be,  it  cannot  but  be 
known  that,  in  point  of  fact,  no  such 
custody  oomraonly  exists:  and  the 
statuts  seems  not  to  have  gone  upon 
this  ground;  for,  as  he  need  not  be 
surrendered  In  court.  If  produced 
when  called  for,  on  this  hypothesis 
why  not  require  a  demand  of  the 
ball  like  that  of  the  receiptman  of 
property  attached?"). 

[a]  Where  dafeadaat'a  restdaaos 
cdiaaged  hj  alteratloB  of  boundaries. 
—•Where  a  town  In  which  defendant 
resided  at  the  time  of  his  original 
arrest  Is  taken  from  one  county  and 
annexed  to  another,  ca.  sa.  need  not 
thereafter  Issue  to  the  sheriff  of  the 
former  county,  that  not  then  being 
defendant's  place  of  residence.  John- 
son V,  Myer,  17  Hun  (N.  T.)  282. 

[b]  la  Xsw  TovK  It  was  necessary 
before  the  code,  in  order  to  charge 
ball,  to  Issue  a  fl.  fa.  to  the  county 
In  which  defendant  was  arrested. 
Pake  V.  Bdgerton,  12  N.  T.  Super. 
681,  8  AbbPr  229. 

87.  Flnley  v.  Smith,  14  N.  C.  847, 
248  (where  Ruffln,  J.,  after  stating 
that  the  rule  of  the  English  courts 
resulted  from  their  regarding  the 
execution  against  defendant  as  In- 
■tended  merely  as  notice  to  his  bail, 
said:  "We  think  however,  that  our 
legislature  meant  that  and  something 
more.  In  our  statute,  and  that  the  ca. 
sa.  Is  required  as  well  for  the  benefit 
of  the  ball  as  the  plaintiff.  The  ca. 
sa.  ought  to  be  issued  to  the  county 
where  It  may  be  executed  by  the  ac- 
tual arrest  of  the  defendant,  if  that 
can  be  done;  and  If  that  cannot  be 
done,  then  to  the  county  In  which  it 
will  most  probably  give  notice  to  the 
ball,  Por  the  words  are  not  'in  the 
proper  county,'  but  If  the  defendant 
cannot  be  found  In  his  proper  coun- 
ty' ") ;  Elmbree  v,  I,amb.  8  Yerg. 
(Tenn.)  290.  In  Way  v.  Brlgham,  138 
Mass.  384,  it  was  held  that,  where 
a  defendant  described  in  the  writ  as 
having  his  residence  In  Cambridge, 
in  the  county  of  Middlesex,  and  as 
having  his  usual  place  of  business 
in  Boston,  in  the  county  of  Suffolk, 
was  arrested  on  mesne  process  by  a 
constable  of  Boston,  and  gave  ball;. 


and  an  execution  issuing  In  the  ac- 
tion was  delivered  to  the  same  ofBcer 
who  made  the  arrest,  and  he  made  x 
return  of  non  est  inventus  tiiereoB, 
this  was  sufficient  to  obarge  the 
ball  on  scl.  fa. 

[a]  To  the  officer  of  tat*  cootj 
wImm  the  orlglaal  wrtk  waa  stmd 
and  the  t>ail  reside,  although  the  prtn- 
clpal's  residence  is  elsewhere.  Is  soin^ 
times  the  requirement.  Crane  v.  Shaw, 
13  Mass.  213,  215  (holding  that  when 
one  Is  arrested  and  gives  bail  to  a 
constable  In  a  county  other  than  that 
of  his  residence,  a  return  of  non  eat 
Inventus  by  the  sheriff  of  aueb  ooos- 
ty  Is  sufficient  foundation  for  a  sd. 
fa.  against  the  ball.  The  isoart  ssld 
that  "the  principal  being  at  all  tloiea 
In  legal  contemplation,  in  the  cus- 
tody of  the  ball,  the  latter  may.  at 
his  pleasure,  bring  him  within  the 
precfnct  of  the  officer  holding  tbe 
execution,  and  offer  him  to  the  officer 
to  be  taken");  Brown  v.  Wallace,  T 
Mass.  208;  Branch  v.  Webb,  7  Lel^ 
(34  Vn.)  871. 

[b]  Words  "proper  oowrtr,"  la 
statute  requiring'  exeonttoB  ■aalask 

Srinolpal,  oonstrned. — Under  a  statute 
Irectlng  that  plaintiff  shall  not  pro- 
ceed against  the  ball  until  ezecutioa 
has  been  returned  that  defendant  Is 
not  to  be  found  In  his  proper  county, 
it  has  been  held  that  the  proper 
county,  for  the  purposes  of  the  action, 
must  be  taken  to  be  the  county  in 
which  defendant  was  found  when  the 
suit  against  him  was  brought.  Ken- 
nedy V.  Spencer,  4  Port.  (Ala.)  423. 
432  (where  Collier,  J.,  said:  "Stresi 
has  been  laid  In  argument,  npon  the 
word  'proper,*  as  changing  tlie  pne- 
tica  in  this  particular;  and  It  is  ar- 
gued, that  by  the  *proper  oounty,'  we 
are  to  understand  the  county  of  the 
defendant's  residence.  We  think  oth- 
erwise, and  understand  it  to  reftf 
to  the  law  as  it  existed  at  tbe  pas- 
sage of  the  act,  and  to  be  declaratory 
of  it"). 

[c]  Domicile  of  ball. — ^Tbe  officN- 
having  the  execution  against  tbe 
principal  may  leave  a  notice  at  tlx 
last  and  usual  place  of  abode  of  lr>il 
in  the  state  of  his  actual  residence, 
although  he  may  have  had  a  legal 
domicile  elsewhere  when  he  became 
ball  and  may  have  been  aetuallT 
resident  there  at  all  times  after  exe- 
cution issued.  Atherton  v.  TborotoR. 
8  N.  H.  178. 

88.    Benton  v.  DufTy.  1  N.  C.  2*9. 

[a]  Where  defendant  baa  no  tart 
place  of  resldenoe  in  tka  atata.  » 
was  said  by  Ruffin,  J.,  In  Finley  T. 
Smith,  14  N.  C  247,  that  In  case  de- 
fendant leaves  the  state,  or  bas  ne 
fixed  resldenoe  In  another  county  !■ 
the  state,  the  writ  should  Issue  inta 
the  county  where  defendant  was  orig- 
inally arrested. 

38.  Drake  v.  Cochran,  18  N.  J. 
Y.  9  (holding  that  a  ca.  aa.  must  be 
directed  to  the  sheriff  of  th«  oonnCf 
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[6  C.  J.]  933 


Cirenmstances  may  justify  refusing  a  motKm  for 
an  exoneration  when  the  ca.  sa.  is  issued  less  than 
the  prescribed  number  of  days  before  the  retnrn 
day.*"  Sunday  is  excluded  in  the  computation  of 
the  time  of  the  issue  of  a  ca.  sa.  or  the  delivery 
of  it  to  the  oflBeer;*^  and,  where  the  execution  is 
required  to  issue  within  a  certain  time  after  judg- 
ment, the  time  is  con^iated  from  the  aetnal  entry 
of  the  jui^ment,*' 

[%  117]  (2)  Delay  in  Issuance.  Altben^  it  has 
been  decided  that  delay  to  sue  out  exeeution  within 
the  prescribed  time  discharges  bail/"  the  better  doe- 
trine  seems  to  be  that  the  rule  should  be  applied 
only  in  eases  where  the  delay  has  been  unreason- 
able,** and  not  in  eases  where  the  delay  is  one  of 
which  only  the  principal  could  take  advantage,  or 
where  it  eonstitntes  an  immaterial  error  or  a  mere 
irregularity,  or  where  the  act  of  issuance  or  return 
woud  evince  only  a  breach  of  contract  without  add- 
ing to  or  otherwise  changing  the  existing  liability 
of  the  bail;*''  and  even  the  laches  of  plaintiff  in  this 


respect  may  be  excused,  as  where  the  delay  is  made 
at  the  request  of  the  sureties." 

[%  118]  e.  Lodging  Writ  with  Shariff.  It  is  usu- 
ally required  that  the  execution  be  delivered  to  the 
sheriff  within  a  certain  time  after  judgment  or  is- 
suance of  the  writ,*^  and  remain  lodged  with  him 
for  a  certain  time  before  the  return  day,^"  otherwise 
the  bail  would  be  entitled  to  have  tbe  writ  set  aside, 
thereby  avoidisg  the  effect  of  its  r^um  at  least  for 
the  time  being.*'  The  object  of  snefa  requirement 
may  be  either  for  the  purpose  of  notice  or  to  im- 
pose diligence  on  the  exeeution  <rf  Uie  writ.'*  It 
has  been  held  that  the  only  time  necessary  for  the 
ca.  sa.  to  remain  in  the  sheriff 's  office  is  that  which 
will  enable  him  to  search  for  defendant  and  Ixnly 
to  return  non  est  inventus."^ 

i%  119]  f.  Serrica  of  Writ  in  OeneraL  It  is 
generally  required  that  plaintiff  shall  honestly  en- 
deavor to  obtain  satisfaetion  from  the  principal 
before  be  is  permitted  to  have  recourse  against 
the  bail." 


Id  which  the  venue  Is  laid,  althoueti 
defendant  was  arrested  In  another 
oounty  and  entered  Into  recosnlsance 
of  bail  with  condition  that  tie  pay, 
etc,  or  render  himself  to  the  sheriff 
of  said  county  where  the  arrest  was 
made). 

40.  Welsh  T.  Head.  9  Fhlla.  (Pa.) 
261. 

41.  Johnson  v.  Rea.  1  Miles  (Fa.) 
159. 

4S.  Iilppman  v.  Petersberger,  9 
AbbPr  (N.  Y.)  209  (holding  that  time 
Is  computed  from  the  actual  entry  of 
Judgment  under  a  statute  requiring 
plalntllf.  within  a  certain  time  after 
Judgment  la  obtained,  to  charge  in 
execution  a  defendant  already  in  cus- 
tody and  allowing  a  supersedeas 
where  he  falls  so  to  do). 

48.  Maxwell  v.  Williams.  16  F. 
Cas.  No.  9,324a,  Hempst.  172. 

44.  .Havemeyer  Sugar  Refining  Co. 
V.  Taussig.  44  Hun  475,  9  NTSt  380, 
12  NTCivProc  247.  19  AbbNCas  67 
<delay  of  two  years). 

[al  Xkns  it  has  been  held  that  It 
Is  not  a  sufficient  plea  to  a  scl.  fa. 
on  a  recoflrnizance  of  ball  that  plain- 
tiff failed  for  two  years  to  sue  out 
a  ca.  aa.  Bell  v.  BulUtt,  3  T.  B. 
Mon.  (Ky.)  200. 

Cb]  tsrt  ts,  has  the  Judgment 

creditor  been  vlgilantT'  Longuemare 
V.  Nichols,  7  NTS  157.  168.  17  NTClv 
Proc  107.  28  AbbNCas  221. 

tcl  Wliere  tbwe  la  ao  navesaoa- 
ablo  delay  ball  will  not  be  discharged. 
I>eboard  v.  Brooks,  28  Oa.  882. 

•46.  Conn. — Parker  v.  Bldwell,  8 
Conn.  84. 

Oa. — Deboard  v.  Brooks,  28  Ga.  362 
<boldlnK  that,  where  a  judgment  was 
rendered  on  Oct.  28,  1857,  and  the 
execution  did  not  issue  till  Nov.  2, 
18S7.  and  the  clerk  testified  that  be 
commenced  immediately  after  court 
to  make  out  bis  execution  docket, 
and  the  execution  In  question  was 
Issued  In  Its  order,  there  was  no  such 
unreasonable  delay  In  Issuing  the 
process  as  would  discharge  the  ball). 

Mass. — Stevens  v.  KBelow,  12 
MaM.  488. 

-Y. — OUIespi*  T.  White,  16  Johns. 

117. 

N.  C. — ^Handy  v.  Richardson,  3  N.  C. 
til. 

[a]  WlisM  ths  delay  has  oooa- 
doxisa  Bpeolal  ball  ao  partioiilar  la- 
■BVX*  especially  so  where  It  is  not 
iec«ssary  to  give  such  ball  notice  of 
udvment  against  the  principal  nor 
T  issuance  or  return  of  execution 
pon  the  same,  and  no  demand  Is 
OQulred  to  charge  them,  such  ball 
re  not  released.  Vandergazelle  v. 
todsers,  67  Mich.  132.  23  NW  718 
delay   of  eight  months). 

£bl  XlM  faot  tliat  the  oa.  aa.  was 
nsVl  <ywK%  after  a  ysar  aad  a  day  from 


the  entry  Qf  the  Judgment  has  been 
held  an  Irregularity  which  could  not 
be  taken  advanUge  of  by  ball  In  a 
suit  against  them,  Cholmley  v.  Veal, 
6  Uo£  304,  87  Reprint  1044. 

[c]  TMiqMrary  star  of  eBaoKlton. 
—A  temporary  atay  or  execution  by 
agreement  of  plaintiff.  In  considera- 
tion of  a  confession  of  Judgment  by 
defendant,  will  not  exonerate  the  spe- 
cial ball  In  the  action.  Johnson  v, 
Boyer.  S  Watts  (Pa.)  S7<,  27  AAD 
368. 

46.  Carr  v.  Sterling,  114  N.  T. 
558,  22  NB  87  [rev  53  N.  T.  Super. 
256,  and  dist  Toles  v.  Adee,  91  N.  T. 
562.  84  N.  Y.  222]  (where  execution 
against  the  body  of  defendant  was 
not  issued  until  more  than  a  year 
and  a  half  after  the  entry  of  Judg- 
ment against  him.  Defendant  re- 
mained in  the  vicinity  for  a  long  time 
after  the  entry  of  the  Judgment,  and, 
had  the  execution  against  his  body 
been  Issued,  he  could  nave  been  taken 
thereon,  but  at  the  time  It  was  is- 
sued he  had  departed  from  tbe  oounty 
and  could  not  be  found.  While  the 
court  was  of  the  opinion  that  this 
undoubtedly  amounted  to  laches 
which  would  discharge  defendant 
from  liability,  since  It  further  ap- 
peared  that  defendant  had  asked 
plaintiff's  attorney,  after  the  Judg- 
ment was  entered,  not  to  press  de- 
fendant, and  to  aid  defendant  in  re- 
gaining his  position  with  plalntlfT, 
and  this  was  the  reason  for  the  delay 
in  Issuing  the  body  execution,  it  was 
held  that  this  amounted  to  an  ezonse 
for  the  laches  on  the  part  of  plain- 
tiff). 

47.  Allcom  V.  Tuggle,  8  Meta 
(Ky.)  537. 

,  48.  Johnson  v.  Rea,  1  MUes  (Pa.) 
159  (holding  that  ca.  sa.  muat  be 
delivered  to  the  sheriff  four  days  be- 
fore the  return  day). 

ta]  That  sKeoattoa  mast  Us  la  ilM 
shwUTa  ofles  four  days,  or  that  It  Is 
sufficient  that  it  has  so  Iain,  was 
decided  In  several  early  cases.  Boggs 
Cntlchester,  IS  N.  J.  U  209;  Arm- 
strong V.  Davis,  1  N.  J.  L.  110  (hold- 
ing that  the  rule  of  Westminster 
requiring  ca.  sa.  to  lie  four  days  In 
the  sherlfTs  office  before  the  return 
is  in  force  in  that  state) ;  Olllespie  v. 
White.  16  Johns.  (N.  T.)_117;  CSirmer 
V.  Weelcs,  3  Johns.  (N.  T.)  246;  Cook 
V.  Campbell.  3  Cal.  (N.  Y.)  822.  But 
see  Rosenberg  v.  McKaln.  87  8.  C.  L. 
145  (holding  that  three  daya  la  suf- 
ficient to  enable  the  sheriff  to  search 
for  defendant). 

[b]  Bstnm  day  eaoliidsd^The  re- 
quirement that  a  ca.  sa.  shall  lie  a 
specified  number  of  days,  exclusively, 
before  the  return  day  In  the  shertfTs 
ofHce,  excludes  the  return  day  only. 
OlUesple  V.  White,  16  Johns.  (N.  T,) 


117.  See  also  Carleton  BarUett.  18 
N.  H.  688. 

49.  Boggs  V.  Chichester,  IS  N.  J. 
U  209;  Rodney  v.  Hosklns,  2  Miles 
(Pa.)  466. 

[a]  U  «IM  foar  days  did  not 
slaps*  iMfoM  aoa  est  rrtomsd,  ball 
would  not  be  entitled  to  an  exonera- 
tion, but  they  might  set  aside  the 
writ  and  avoid  the  effect  of  Its  re- 
turn for  the  time  being,  and  circum- 
stances might  Justify  refusing  an 
exoneration  in  such  a  case  of  pre- 
mature return.  Welsh  v.  Mead.  9 
Phlla.  (Pa.)  261. 

80.  Allcom  V.  Tuggle,  8  Mete 
<Ky.)  687  (holding  that  the  object 
of  the  statute  requiring  that  the  exe- 
cution must  be  lodged  in  the  sheriff's 
hands  within  the  time  prescribed 
after  Judgment  was  to  impose  dili- 
gence, not  to  shorten  the  return  day) ; 
Farrar  v.  Barnes,  46  S.  C.  H  224; 
Stevens  v.  Adams,  Brayt  (Vt)  29; 
and  cases  supra  notes  47,  48. 

61.  Rosenberg  v.  Mc^ln,  87  S.  CL 
L.  145  (three  days  held  to  be 
enough);  Saunders  v.  Hughes,  18  S. 
C.  I*.  604  (that  the  oa.  aa.  was  only 
eleven  days  In  the  sheriff's  offloe, 
was  held  to  be  enough);  Howe  v. 
Ransom,  1  Vt  276. 

[al  WhSM  ao  mis  Is  •stabUshed 
for  aaosnaialag  th*  shortest  time  in 
which  execution  should  be  delivered 
to  the  ofHcer  before  return  day.  It  Is 
necessary  that  be  should  have  It  a 
sufficient  time  before  it  la  returnable 
to  make  diligent  inquiry  for  the 
principal,  and  a  reasonable  time  and 
opportunity  to  arrest  him.  Stevens 
V.  Btgelow,  12  Mass.  438,  436  (where 
the  court  said:  "If  the  plaintiff 
should  fraudulently  keep  the  execu- 
tion in  his  own  possession,  so  near  to 
the  end  of  the  year,  aa  that  after  the 
delivery  the  officer  would  not  have 
any  opportunity  to  find  the  body;  .  .  . 
such  proceedings  would  furnish  the 
ball  with  a  sufficient  bar  to  the  plain- 
tiff's scire  facias"). 

80,  Stevens  t.  Blgelow,  18  Ifass. 
4S4;  Stevens  v.  Adams,  Brayt.  (Vt.) 
29. 

[a]  Where  there  ars  ssveral  M« 

fsBdaata^Where  a  Joint  Judgment 
was  recovered  against  three  persons, 
and  a  ca.  sa.  was  issued  against  all, 
but  by  direction  of  the  creditor  waa 
not  executed  as  to  two  of  the  de- 
fendants, and  was  returned  non  est 
Inventus  as  to  the  third.  It  was  held 
that  the  bail  of  the  latter  was  not 
liable.  The  creditor  must  honestly 
try  to  collect  the  money  from  all  the 
principals  before  coming  on  the  bail 
of  one.  Trios  v.  Tnrrentine,  27  N.  C. 
238. 

[b]  At  oOBUBom  law  If  the  ca.  sa. 

was  duly  left  at  the  sheriff's  office, 
that  was  considered  a  demand  upon 
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t§§  120-121 


120]   g.  DUigmce  Baaoired  in  Sorice  of  Writ. 

Although  various  expressions  are  used  to  designate 
the  degree  of  diligence  to  be  exercised  by  tha  officer 
in  searching  for  and  causing  the  principal  to  be 
apprehended,  nevertheless  it  would  seem  that  only 
such  due  and  reasonable  diligence  as  is  consistent 
with  an  honest  endeavor  is  required,"^  and  no  fraud- 
ulent or  collusive  nieans  should  be  used  to  prevent 
service;"  but  the  officer  is  not  required  to  subject 
himself  to  manifest  danger  of  bodily  harm  to  effect 
the  arrest,^  and,  although  defendant  was  in  the 
city,  county,  or  state,  sU  the  time,  this  is  not  of 
itself  a  sufficient  defense  to  bail,""  and  the  fact 
that  defendant  might  have  been  found  may  be 
waived."'  The  sheriff  cannot,  however,  return  non 
est  where  defendant  is  in  his  custody  on  process.^ 
121]   h.  Time  of  Betnm— (1)  In  OenenL 


The  <mly  general  role  governing  the  time  of  the 
return  of  an  execution  in  order  to  fix  bail  is  that 
they  shall  not  be  prejudiced  contrary  to  the  terms 
and  intent  of  their  obligation  and  their  rights  there- 
under; that  plaintiff  shall  do  no  unfair,  onlawful, 
or  fraudulent  act  to  prematurely  or  otherwise  fix 
said  bail;  and  that  the  return  shall  be  made  in  • 
manner  and  at  a  time  oonsiatent  with  the  offieer's 
safety  in  the  premises;^*  provided  always  that  the 
return  is  not  void,  ille^,  or  fraudulent,  and  that, 
if  the  statute  is  mandatory  with  relation  to  the 
bail  rather  than  to  the  principal,  and  requires  that 
the  execution  shall  be  made  returnable  within  a 
certain  time,"*^  it  should  be  observed,  espeeially 
where  noncompliance  would  prejudice  the  rij^bts  of 
bail,  and  in  order  to  change  bail  the  officer  boldii^ 
the  writ  should  return  it  within  snefa  time.*^ 


the  ball  to  surrender  the  principal, 
and  since  notice  to  the  bail  was  the 
end  aimed  at,  no  further  inquiry  for 
him  was  deemed  necessary.  Hunt  v. 
Coxe.  8  Burr.  1360.  97  Reprint 
874. 

68.  Beach  v.  Elliott,  44  Conn.  237 
(suRlclent  dtltsence);  Hall  v.  White, 
27  Conn.  488  <no  want  of  fairness  or 
ordinary  diligence);  Bebee  v.  Gard- 
ner, 11  Conn.  104  (holding  that, 
where,  while  an  officer  was  making 
search  for  the  principal,  the  hall 
promised  the  ofllcer  that  he  would 
either  pay  the  amount  of  the  execu- 
tion or  surrender  the  principal  with- 
in the  life  of  the  execution,  the 
promise  furnished  no  excuse  for  the 
want  of  ordinary  diligence  on  the 
part  of  the  ofllcer);  Edwards  v.  Gunn, 
3  Conn.  316  (due  diligence);  Fitch 
v.  IfOveland,  Klrby  (Conn.)  880  <a 
reasonable  endeavor);  Kidder  v.  Par- 
lin,  7  Me.  80  (diligent  search);  Koch 
T.  Coots,  43  Mlcb.  30,  4  NW  634 
(holding  that  a  sheriff  having  an 
execution  against  the  body  of  a 
debtor  is,  at  most,  only  bound  to  the 
exercise  of  proper  diligence  and  effort 
to  find  such  debtor  In  the  county 
before  proceeding  against  hts  ball 
may  be  taken.  He  Is  not  bound  to 
make  Inquiries  of  the  ball  as  to  the 
whereabouts  of  such  debtor);  Stevens 
V.  Adams.  Brayt.  (Vt.)  29. 

[a]  If  an  offlc*r  having'  an  •x*oii» 
Hon  gow  ones,  during  the  life  of  It, 
to  the  dwelling  house  of  the  debtor, 
and  on  to  his  farm,  with  a  bona  fide 
intent  to  arrest  him,  and  after  mak- 
ing diligent  search,  at  that  time  and 
In  those  places,  cannot  find  him,  the 
law  will  not  from  these  acts  infer 
an  avoidance  and  Justify  a  return  of 
non  est  inventus;  but  common  and 
ordinary  diligence  must  be  used.  Be- 
bee V.  Gardner,  11  Conn.  104. 

[h]  VaOav  atatnta  reqvMav  aotlM 
to  iMll^In  a  case  by  bail  against  a 
sheriff  for  a  false  return  it  has  been 
held  that  the  Maine  statute,  (St.  1821) 
c  67  a  1  (see  also  Rev.  St.  (1871) 
c  85  S  8)  which  declared  that  the 
sheriff  should,  at  least  fifteen  days 
before  the  return  day,  notify  the 
bail  that  he  could  not  find  the  prin- 
cipal debtor,  nor  any  property  where- 
with to  satisfy  the  execution,  did  not 
excuse  him  from  diligent  search  for 
the  pj-lnclpal's  body  and  property. 
Kidder  v.  Parlln,  7  Me.  80. 

64.  Lyman  v.  Glddey.  98  Mich. 
401,  56  NW  6.  See  also  Bull  v. 
Clarke,  2  Mete  (Mass.)  687;  Stevens 
V.  Blgelow,  12  Mass.  433. 

[a]  Unotlou  hr  plaiatlff  or  at- 
ttmuT  to  raemt  wrrio^^Under  a 
statute  which  provides  that  a  direc- 
tion'.«lven  or  other  fraudulent  or 
collusive  means  used  by  plaintiff  or 
his  attorney  to  prevent  the  service 
of  execution  constitutes  a  defense  to 
an  action  against  the  ball,  a  direc- 
tion to  the  sheriff  to  prevent  a  serv- 
ice of  the  writ  is  a  defense  to  the 
ball,  although  neither  fraud  nor  col- 


lusion 1b  alleged.  Douglas  v.  Haher- 
etro,  88  N.  Y7  Sll  [rev  SB  Hun  2621; 
Bishop  V.  Earl,  :iT  Wend.  (N.  T.) 
316. 

SB.  Pitch  V.  Loveland,  Klrby 
(Conn.)  380. 

66.  Hall  V.  White,  27  Conn.  488; 
Wlnchell  V.  Stiles,  15  Mass.  230; 
Stevens  V.  Blgelow,  12  Mass.  433; 
Lyman  v.  Glddey,  96  Hlch.  401,  56 
NW  6;  Carr  v.  Sterling,  114  N.  Y. 
558.  22  NE  37. 

[a]  BvMi  tliouffb  plalntUTa  attor^ 
ney  had  heea  lafomwd  that  defend- 
ant would  remain  In  the  state  a 
month,  the  question  of  laches  should 
be  submitted  to  the  Jury.  Toles  v. 
Adee,  84  N.  Y.  222. 

[b]  The  fMt  that  ttm  sheriff 
mwht  have  arrested  defendant  Is  no 
defense  if  plaintiff  gave  no  directions 
to  prevent  service,  and  no  fraud  or 
collusion  is  chargeable  upon  plaintiff. 
Lyman  v.  Glddey,  96  Mich.  401,  66 
NW  6;  Bradley  v.  Btsbop,  7  Wend. 
(N.  T.V»B2. 

BT.  Van  Winkle  T.  Ailing.  17  N.  J. 
L.  446  (holding  that,  although  service 
might  have  been  made  upon  defend- 
ant, nevertheless  ball  may  be  fixed 
by  an  instruction  to  return  the  ca. 
sa.  non  est);  Douglas  v.  Haberstro, 
88  N.  Y.  611  [rev  25  Hun  2621. 

68.  Van  Winkle  v.  Ailing,  17  N.  J. 
L.  446. 

[a]  raise  retnnu— Where  plain- 
tiff had  procured  a  return  of  non 
est  Inventus  against  the  principal  In 
order  to  found  proceedings  against 
the  ball,  although  the  prlnclpEU  was 
at  the  same  time  In  the  custody  of 
the  sheriff  who  made  the  return.  It 
was  argued.  In  opposition  to  a  rule 
setting  aside  the  writ  of  scl.  fa. 
against  the  ball,  that  lodging  the 
ca.  sa.  against  the  principal  In  the 
sherlfTs  ofhce  was  little  more  tlian 
form,  and  intended  merely  to  Inti- 
mate to  the  ball  that  plaintiff  meant 
to  proceed  against  them.  But  the 
court  said  that  the  party  procured 
the  return  of  non  eat  inventus  at  his 
own  peril,  and  the  rule  was  made 
absolute.  Burks  v.  Maine,  16  East  2, 
104  Reprint  989. 

[b]  Direction  to  return  non  eat 
Inventna.— Where  a  ca.  sa.  is  deliv- 
ered to  the  sheriff  with  an  Indorse- 
ment directing  It  to  be  returned  "non 
est  inventus,'^  the  meaning  is  merely 
that  the  sheriff  need  not  look  for  de- 
fendant; but  it  must  be  understood 
with  the  qualification  that  If  defend- 
ant surrenders  himself  the  sheriff 
must  take  him.  Magnay  v.  Monger,  4 
Q.  B.  817,  45  BCL  817.  114  Reprint 
1105. 

68,  See  cases  Infra  this  and  notes 
60.  61.    See  also  supra  Si  118,  120. 

[a]  Oonvvtatloa  of  ttmev— (1)  By 
three  months,  three  calendar  months 
are  Intended,  and  the  day  of  the  date 
Is  excluded  In  computing  time  on  a 
return.  Bull  v.  Clarke,  2  Mete. 
(Mass.)  587.  (2>  Sunday  is  excluded 
In  computing  time  of  return  on  exe- 


cution. Welsh  V.  Mead,  9  Phlla.  (Pa.) 
261.  (8)  The  day  of  the  expiration 
of  the  time  set  for  redemption  in  a 
decree  of  foreclosure  is  the  day  of 
final  Judgment,  and  the  day  follow- 
ing, being  the  first  day  on  which 
plaintiff  Is  entitled  to  execution.  Is 
the  first  of  the  sixty  days  within 
which  plaintiff  must  aver  a  non  est 
inventus  return  on  the  same  In  order 
to  charge  ball  on  mesne  process. 
Emerson  v.  Washburn,  8  Vt.  9. 

Ch]  Where  a  writ  of  oa.  aa.  Is 
made  xetumahle  at  a  term  of  oonrt 
aiTMdr  paassd,  the  ball  are  not  fixed 
by  the  return  of  such  writ  not  found. 
Brown  v.  Simpson,  3  Stew.  (Ala.) 
381. 

60.  Wilson  V.  Gads,  80  F.  Caa.  No. 
17,801a,  Hempst.  284;  Proctor  v.  Mac- 
kenzie, 11  Ont.  A.  486  (holding  it 
necessary  that  the  writ  be  returnable 
on  day  certain  In  order  to  fix  ball). 

61.  McAullfte  V.  Lynch,  17  R.  L 
410,  22  A  940  (holding  that  to  fix 
the  liability  of  bail  a  return  of  non 
est  Inventus  must  be  made  npoa  the 
return  day  of  the  execution);  Tnmer 
V.  Lowry,  S  Aik.  (Vt.>  72  toverr 
Stevens  v.  Adams,  Brayt.  (Vt.)  29]. 

[a]  StatntOTT  uovWons  soUlr 
for  platntHTs  benellt^d)  if.  bow- 
ever,  the  statute  llmltlngr  the  thne 
for  the  return  of  an  executltm  is 
solely  for  plalntlfTs  beneSt  and  spe- 
cial ball  cannot  possihlT  be  preju- 
diced by  the  officer's  falling  to  com- 
ply with  such  statutory  requirement, 
the  ball  are  not  discharged.  Wllaoo 
V.  Kads.  30  P.  Cas.  No.  17.801a. 
Hempst.  284  (holding  that,  the  provi- 
aion  of  a  statute  requiring  the  re- 
turn of  the  execution  against  the 
principal  within  twenty  days  being 
regarded  as  Introduced  solely  for  the 
benefit  of  plaintiff  in  the  execution, 
the  failure  of  the  ofllcer  to  return  it 
within  that  time  cannot  possibly  op- 
erate to  the  prejudice  of  special  ball, 
and  does  not  discharge  them).  <2) 
So  where  the  object  of  the  statute  Is 
not  to  give  notice  to  bail,  but  to 
require  a  certain  degree  of  diligence 
In  the  creditor  in  causing  principal 
to  be  apprehended  or  In  obtaining 
satisfaction  of  the  Judgment,  and  also 
that  the  evidence  of  the  search  Is  to 
be  certified  by  a  return  non  est.  It  Is 
sufficient  that  such  return  is  wrttten 
on  the  execution  within  the  pre- 
scribed statutory  period,  and  that  It 
is  returned  Into  ofnce  In  a  reaaonable 
time  thereafter.  Stevens  ▼.  Adams. 
Brayt.  (Vt.)  29. 

fb  Statute  oonstmed,  fixing  return 
day  and  to  prevent  ball  bela^  Axed 
sooner  than  If  the  proviso  had  not 
been  enacted,  as  not  relating;  to  spe- 
cial bail,  but  only  to  bail  to  the 
sherirr  see  McMakln  V.  MePulaBd.  1 
Miles  (Pa.)  319. 

[c]  The  rules  of  oomrt  will  sovera 
the  time  of  return  where  the  object 
of  the  statute  te  not  to  shorton  meta 
time,  but  only  to  Impose  AUIcwee 
upon  plalnttfC  In  placmg  tbe 


For  later  oases,  demopments  and  «haace>  In  the  law  see  cumulative  Annotations,  eame  title. 
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At  adjonrned  term.  It  has  been  held  that,  where 
the  term  to  which  an  execution  is  retainable  is 
a<ljourned  to  a  specified  day,  a  return  made  at  the 
adjourned  term  is  regular  and  sufficient  to  fix  bail."^ 

Hour  of  retain  day.  A  return  of  non  est  in- 
ventus, fairly  made,  at  any  reasonable  and  con- 
venient time  during  the  return  day,  will  chaise 
bait  for  the  avoidance  of  the  principal;  the  officer 
need  not  wait  until  the  last  hour  of  that  day.°' 

[$  122]  (2)  Piematore  Eetnm.  The  weight  of 
aatbority  sustains  the  view  that  bail  cannot  be 
charged  for  the  default  of  the  principal,  by  a 
return  of  non  est  inventus  before  the  return  day  of 
the  execution,"*  because  the  bail  have  a  right,  at 


tton  In  the  officer's  hands.  Allcorn 
V.  Tncgle,  S  Hetc.  (Ky.)  637. 

[d]  to,  Mamltmtikj  under  a  statute 
reqnirinr  that  the  execution  should 
be  placed  In  the  sheriff's  hands  with- 
in tventy  days  from  the  Judgment, 
It  was  not  necessary  in  order  to  llz 
the  liability  of  ball  that  the  return 
should  be  made  in  twenty  days.  All- 
corn  V.  Tuggle,  8  Mete.  (Ky.)  637; 
Abbott  T.  Daniel,  3  Mete.  <Ky.)  839. 

[e]  Wh«T«  the  atatnte  regnlTM  a 
IL  fa.  to  be  returned  in  not  less,  noi* 
more,  than  a  certain  number  of  days, 
return  may  be  made  at  any  time 
between  the  periods  so  fixed.  Block 
V.  Maxwell,  10  La.  Ann.  5. 

68.    Aycock  V.  Leltner,  29  Ga.  197, 
199   (where  defendant  In  an  action 
on  a  ball  bond  objected  to  a  Judg- 
ment thereon  on  the  ground  that  "the 
ca.  aa.  being  returnable  to  the  No- 
vember Term  of  1867,  had  an  entry 
of  non  est  Inventus,  dated  January 
11.  1868,"  and  where  the  court  said: 
"But   the  November   term  was  ad- 
journed until  a  day  in  January,  and 
the  day  on  which  the  entry  waa  dated 
was  a  day  in  that  adjourned  term. 
The  adjournment  of  the  court  In  this 
way  merely  enlarged  the  November 
temn.  and  made  It  Include  the  days 
In  January  during  which  the  court 
sat.    This  return,  therefore,  was  per- 
fectly regular.    Besides,  the  faCt  that 
the  sheriff  kept  the  writ  in  his  hands 
till  January,  when  he  might  have  re- 
turned it  in  November,  was  to  the 
benefit  Of  the  ball.   We  can  see  noth- 
ing valid,  then.  In  the  second  objec- 
tion"), 

63.  Bull  V.  Clarke,  2  Mete.  (Mass.) 
6S7. 

64.  Llchten  v.  Mott,  10  Qa.  138; 
Rowland  v.  Seymour,  Z  Mete.  (Mass.) 
590;  Nlles  v.  Field.  2  Mete.  (Mass.) 
327  (u[K>n  the  ground  that  such  pre- 
mature return  would  enlarge  and 
alter  ball's  responsibility);  McAullffe 
V.  L.ynch,  17  R.  I.  410,  22  A  946; 
Ancrunri  v.  Sloan,  30  S,  C  !>.  421; 
Saunders  v.  Bobo,  16  S.  C.  L.  492. 

£a]  A  refenn  of  man  Mt  on  aa 
mwmvuMom  mad*  bj  mtoCaKe  of  the 
clerk,  returnable  at  an  earlier  day 
than  by  law  it  should  have  been,  is 
prima  facie  evidence  of  the  princi- 
pal's avoidance  and  sufficient  ground 
for  a  sci.  fa.  against  ball  when  not 
rebutted.  Runlet  v.  Warren.  7  Mass. 
4  7  7. 

[b]    metnn  dnzlng-  vsoatlou  (1)  is 

premature  and  insufficient,  and  Is 
not  a.  legal  return,  Ltchten  v.  Mott, 
lO  Ga.  138.  (2)  A  return  of  non  est 
tiventUB  made  by  the  sheriff  during 
■he  vacation  In  which  a  ca.  sa.  Is 
oAg^A  will  not  fix  the  ball,  ao  as  to 
Luthorlse  proceedings  against  them 
-eturnable  to  the  next  term,  A-ncrum 
r.  Sloan,  80  S.  C.  L.  421.  But  see 
rrpLF  V.  Barnes,  46  S.  C.  L. 
24. 

OS.  Llchten  v.  Mott,  10  Qa.  138, 
41  (where  Lumpkin.  J.,  said  that  the 
ta.tute  regulating  the  proceedings 
SAlnst  bail  is  remedial,  and  should 
sive  a  liberal  construction  in  favor 
t  ball.  "It  provides  that  ball  shall 
ot  be  liable  until  a  capias  ad  satls- 
acfandum  shall  first  be  Issued  on 


the  final  Judgment  against  the  prin- 
cipal, and  he  cannot  be  found.  But 
it  stops  not  here,  but  further  enacts 
that  the  ball  may  surrender  the  prin- 
cipal In  hts  discharge  at  or  before 
the  entering  up  of  final  Judgment  on 
the  scire  facias,  either  in  open  Court, 
In  term  time,  or  to  the  Sheriff  of  the 
County  in  which  the '  principal  may 
reside,  at  any  time  In  vacation.  The 
true  intent  and  meaning  Is,  that  the 
effort  to  arrest  the  principal  must  be 
done  reasonably,  and  not  in  a  manner 
as  Is  often  practised,  and  calculated 
unfairly  and  unnecessarily  to  fix  the 
ball.  To'  prevent  this,  there  should 
be  a  fixed  and  uniform  rule  as  to 
the  time  of  return,  and  that  rule 
should  be  such  as  will  give  the  ball 
all  the  time  for  the  surrender  of  the 
principal,  which  will  be  consistent 
with  the  safety  of  the  ofllcer.  For 
he  never  ought  to  be  permitted  to 
return  a  ca.  sa.  until  his  duty  or 
his  safety  requires  it ;  neither  of 
which.  I  remark,  required  him  to  re- 
turn this  execution,  as  we  have  seen 
by  the  Act  of  1810.  tintU  the  first  day 
of  the  next  term  of  the  Court  to 
which  it  was  returnable"). 

68.  Sdwards  v.  Ounn,  3  Conn.  316 
(holding  also  that  If  the  principal  is 
In  fact  rendered  to  the  officer  within 
a  reasonable  time,  although  after 
return  made,  bail  will  be  exonerated, 
although  the  officer  must  exercise  due 
diligence  to  take  the  principal,  and 
that  what  Is  a  reasonable  time  for 
return  of  execution  is  a  question  of 
fact);  Collins  v.  Cook,  4  Day  (Conn.) 
1;  Fitch  V.  Loveland,  Klrby  (Conn.) 
380;  Jones  v.  Bunn,  2  Mete.  (Ky.) 
490  (holding  that  the  fact  that  exe- 
cution upon  the  Judgment  against 
the  principal  was  returned  "not 
found"  before  the  return  day  there- 
of does  not  prejudice  the  bail,  since 
he  is  not  thereby  prevented  tcom 
surrendering  defendant  to  the  sheriff 
by  the  return  day  of  the  summons: 
In  the  action  against  the  ball,  which 
surrender  exonerates  the  ball) ; 
Opothlarholer  v.  Gardiner,  16  Z^a. 
612;  Howe  v.  Ransom,  1  Vt.  276.  See 
also  Wehrle  v.  Qurney.  146  Mass. 
331,  15  NE  777  (holding  that  sel.  fa. 
lies  against  hail  under  Pub.  St.  o  163 
S  7,  Immediately  upon  a  return  of 
non  est  Inventus  on  the  notice  issu- 
able upon  an  application  for  an  ar- 
rest on  execution  under  Pub.  St.  c  162 
S  19,  without  waiting  tor  the  return 
day  of  the  execution). 

[a]  The  olDoe*  Is  not  bouad  to  de- 
fer Ilia  return  until  expiration  of  the 
term,  and  ball  can  take  no  advantage 
thereof  unless  actually  prejudiced. 
Hall  V.  White,  27  Conn.  48f, 

67.  Dsatli  of  piiwtoal  aftsr  retani 
•m  BOt  dlaohaiftog  ball  see  supra 
S  78. 

68.  Oa. — Ford  v.  Lane,  8  Qa.  822. 
La. — Conway  v.  Jones,  17  La.  .413. 
Mass. — Rhodes  v.  Brooks,  16  Gray 

170  (hoLdtiv  that,  under  St.  [1857] 
c  141,  a  return  of  non  est  Inventus 
upon  Ml  execution  will  not  support  a 
writ  of  BcL  fa.  against  the  sureties 
in  a  ball  bond,  given  by  defendant 
upon  his  arrest  on  mesne  process  In 
the  same  action,  unless  the  certificate 


any  time  durinj^  the  life  of  the  execution,  to  sur- 
render the  principal  and  exonerate  themselves  from 
liability.'"  In  some  states,  however,  the  courts  have 
favored  the  view  that  the  return  within  the  time 
that  the  ca.  sa.  had  to  run  would  not  release  the 
bail,  provided  there  was  a  reasonable  time  allowed 
to  surrender  the  principal."' 

123]  L  Sufficdency  of  Betnm.^^  The  return 
wMcb  is  usually  required  in  order  to  fix  the  bail  is 
one  of  "not  found,"  or  "non  est  inventus,"  and 
should  show  the  exact  truth  concerning  the  required 
material  acts  necessary  to  be  done,  although  it  need 
not  state  the  doing  of  acts  which  the  officer  is  not 
obligated  t&  do.'* 

required  by  t  8  [Gen.  8t  c  124  I  S] 
was  annexed  to  the  execution): 
Tuckerman  v.  Trask,  S  Dane  Abr. 
.294  (holding  ttiat  a  return  upon  an 
execution  that  the  officer  "cannot  find 
money,  nor  goods,  nor  chattels,  nor 
the  body  or'  the  debtor  Is  sufficient 
tn  charpe  the  bail,  although  It  does 
not  .'itate  that  he  could  not  find, 
"lands'). 

Mich. — Barovm  T.  Waterbury.  IS 
Mich.  280. 

N.  H.— WhP'-Jock  V.  Hal!,  3  N.  H, 
310  (holding  that,  where  the  officer, 
under  date  of  the  return  day,  makes 
return  of  non  est,  and  that  he  has 
given  notice  to  the  bail,  but  does  not 
state  that  he  kept  the  execution  in 
his  hands  during  the  Intermediate 
time,  in  a  scl.  fa.  against  the  ball 
reciting  this  return  the  court  will 
presume  that  the  execution  was  prop- 
erly kept  by  the  oflloer  in  the  inter- 
mediate time). 

Pa. — Brotherllna  v.  Uallory,  8 
Watts  132. 

S.  C. — JarvlB  V.  Alexander,  25  8, 
C.  L.  143:  Mathewson  v.  Moore,  13 
S.  C.  L.  SIB. 

Va. — Lee  v.  Chilton,  E  Hunf.  (19 
Va.)  407,  403  (taoldlng  that  a  return 
to  a  sci.  fa,  that  defendants  "are 
not  inhabitants  of  my  bailiwick,  and 
are  not  found  within  the  same,"  was 
not  a  sufficient  return  of  a  nihil;  It 
should  have  been  stated  that  defend- 
ants had  nothing  in  the  bailiwick  by 
which  they  could  be  summoned). 

[a]  metnxa  of  execution  "nnsatls- 
flsd." — Under  a  statute  prohibiting 
suit  on  a  recognisance  of  special  ball 
until  the  sheriff,  where  the  arrest 
was  made,  shall  have  returned  an 
execution  against  defendant's  body 
that  he  "could  not  be  found  within 
his  county,"  the  return  of  an  execu- 
tion against  the  body  as  "unsatisfied" 
merely  Is  of  no  force  whatever  as  a 
preliminary  to  an  action  on  the  re- 
cognizance of  ball.  Barnum  v.  Wa- 
terbury, 88  Mich.  280. 

[b]  Betum  that  baU  has  beam 
BDUflM,  etc— A  return  of  an  ofllcer 
upon  an  execution  that  he  had  given 
notice  to  the  ball,  etc.,  but  that  the 
ball  had  not  produced  the  principal, 
and  he  therefore  returned  non  est.  Is 
not  8U  flic  lent  to  charge  the  bail, 
Rowell  V.  Holt,  8  N.  H.  38. 

[  c  ]  Several  defendants. — To  fix 
the  ball  of  one  of  several  defendants 
the  ea.  sa.  need  be  returned  as  to 
such  defendant  only.  JackT>on  v. 
Hampton,  32  N.  C.  579  [overr  Waugh 
v.  Hampton,  27  N.  0.  241;  Trice  v. 
Turrentlne,  27  N.  C.  236]. 

[d]  Bstnztt  that  Jadgment  debtor 
has  eBUsted  In  United  States  Miny^ 
The  return  of  ah  execution  by. the 
officer  that  the  Judgment  debtor  had 
enlisted  as  a  soldier  In  the  service 
of  the  United  States  Is  not  a  return 
of  non  est  inventus,  nor  sufficient  to 
charge  the  ball.  Herriok  v.  Rich- 
ardson, 11  Mass.  2S4. 

[e]  AaunOmeBt  of  ntan^An  In- 
sufficient return  will  not  be  permitted 
to  be  amended  where  a  mortal  sick- 
ness of  the  principal  prevented  his 
being  surrendered.  Goodwin  v. 
Smith,  4  N.  H.  29. 
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Sheriff's  retorn  condoBive  upon  baO.  The  return 
of  the  sheriff  eaouot  be  questioned  in  an  action 
Against  the  bail.** 

124]   j.  Notice  of  Jndgment  or  Execution.  It 

is  not  a  prerequisite  to  bringing  suit  against  bail 
that  fecial  notice  should  be  given  them  of  a  judg- 
ment m  an  action  begun  by  capias,  or  that  demand 
for  the  payment  thereof  should  be  made,  or  that 
notice  of  the  issuance  or  return  of  execution  should 
be  given/*  unless  such  notice  is  required  by  statute, 
in  which  case  it  must  be  given  seasonably  and  in 
the  prescribed  form.'* 

[(  125]  k.  Lien  of  Recognisance.  A  recogni- 
zance of  bait  creates  no  lien  on  land  or  other  prop- 
erty of  the  recognizor  until  judgment  on  the  recog- 
nizance.^* 

126]  L.  Sarrender  of  Principal— 1.  Bifht  to 
Surrender — a.  In  General/*  The  theory  of  the  com- 
mon law  is  that  the  principal  is  in  the  custody  of 
the  bail,  and  is  only  at  liberty  by  permission  of 
the  bail/^  and  hence  as  a  general  rule,  both  at 
common  law  and  under  the  statutes,  the  right  of 
bail  to  dischai^e  themselves  by  taking  the  principal 
and  surrendering  him,  exists  as  an  incident  to  the 
relation.'**  But  it  has  been  held  that  the  bail, must 
obtain  a  certified  copy  of  the  bail  bond  before  they 
can  surrender  the  principal." 

[\  127]  b.  Exceptions  and  Qnalifications.  This 
general  rule,  however,  is  subject  to  some  exceptions 


and  quidifieatione/*  Thus  an  agreement  as  surety 
not  complying  with  the  statute,  although  it  may  be 
good  as  a  eommon-law  a«n*eeroent,  does  not  give  the 
right  to  snrrender.'*  Nor  does  such  right  exist 
where  the  sureties  have  been  relieved  of  their  oUi- 
gations  by  statute,'"  or  where  the  principal  wu 
not  originally  liable  to  arrest,"*  or  has  been  di»- 
chaiged." 

Whwe  exceptions  are  entered  to  bafl.  Where  it  is 
the  law  that  the  execution  of  the  undertaking  by 
the  persons  who  intend  to  become  sureties  for  de- 
fendant dxes  their  character  as  bail,  and  exception 
to  bail  is  merely  intended  for  the  better  protection 
of  plaintiff  to  test  their  responsibility,  their  re- 
sponsibility becomes  unimportant  when  an  imme- 
diate surrender  is  to  be  made,  and  special  bail  ma; 
therefore  surrender  their  principal,  notwithstanding 
they  have  been  excepted  to."  But  where  bail  who 
have  been  excepted  to  and  fail  to  justify  are  no 
longer  liable  to  plaintiff  as  bail  and  entitled  to  the 
privileges  thereto,  but  are  only  liable  to  the  sheriff, 
they  are  not  entitled  to  surrender  the  principal 
to  relieve  themselves  from  such  liability.** 

Where  indenuUty  hab  been  gtren  to  the  baa  ia 
the  nature  of  a  bond,  permission  to  surrender  the 
principal  will  not  be  granted  unless  it  is  shows 
with  reasonable  certainty  that  the  one  giving  the 
bond  of  indemnity  is  pecuniarily  unable  to  meet  the 
obligations  therein  assumed."' 


00.  Wlnchel  V.  Stfles.  IG  Masa. 
230,  282  (holding  that  It  Is  no  bar 
to  scl.  fa.  against  ball,  wher«  a  non 
est  Inventus  has  been  returned  upon 
the  execution,  that  the  principal  was 
abiding  In  the  county  of  the  sheriff, 
always  ready  and  willing  to  render 
htfl  bodjr  In  execution,  and  did  not 
avoid  arrest.  The  court  said:  "It 
would  be  Injurious  to  creditors,  and 
be  the  cause  of  much  confusion.  If 
that  return  were  to  be  considered  as 
open  to  question  by  the  ball") ;  Cosine 
T.  Walter,  66  N.  T.  304;  HIssong  v. 
Hart,  89  N.  T.  Super.  411;  Garoialo 
V.  Prlvldl,  48  Misc.  859.  87  NTS  467; 
Tatter  v.  Pitkin,  72  Vt.  255,  47  A 
787. 

TO.  Stevens  t.  Blgelow,  12  Mass. 
483;  Vandergazelle  v,  Rodgers,  57 
Hlch.  132,  23  NW  713.  See  also 
Bond  V.  National  Surety  Co.,  79  Misc. 
563,  141  NTS  217  (letter  to  surety 
held  sufficient  notice  to  produce  the 
principal). 

71.  Carleton  v.  Bartlett.  1<  N.  H. 
5S8. 

78.  Holmes  v.  Chadbourne,  4  Me. 
10;  Emerson  v.  Brown,  S  N.  H.  847 
{holding  that,  under  an  early  statute 
providing  that  the  ofllcer  who  holds 
the  execution  against  the  principal 
must  give  notice  to  the  ball  fifteen 
days  before  It  Is  returnable,  and  that 
it  is  In  his  hands,  stating  the  day 
when  It  is  returnable,  etc..  notice  to 
the  ball  was  made  essential  to  the 
maintenance  of  sd.  fk.  against  them). 
But  see  Mahurln  v.  Brackett,  6  N. 
H.  fl. 

73.  Dewltt  V.  Osbum,  S  Oh.  480; 
Patterson  v.  Sample,  4  Teates  (Pa.) 
308;  Campbell  v.  Richardson,  1  Dall. 
(Pa.)  131.  1  L.  ed.  68.  See  generally 
Recognizances  [34  Cyc  553]. 

74.  Blffht  of  appeanuuM  ball  to 
mmndev  wliiolpaf  see  supra  fi  75. 

75.  Ex  p.  aibbons.  1  Atk.  288,  26 
Reprint  IfiS.  See  also  supra  1  7, 

70,  Ala.— Kennedy  v.  Rloe,  1  Ala. 

Ark. — Chandler  v.  Byrd,  1  Ark. 
162. 

Conn. — Ruggles  v.  Corey,  S  Conn. 
41>. 

III.— Keyea  v.  Bennett.  218  III.  625. 
•28,  7B  l(s  1076  [cit  Cyc];  Pea  v. 
Hathaway.  206  111.  42,  68  NB  106S  [aff 
102  III.  A.  628]. 


Ind. — Turner  Wilson,  49  Ind. 
681. 

Ky. — Alleom  v.  Tuggle,  2  Mete. 
537. 

La. — Slocomb  v.  Robert,  16  La.  178. 

Mass. — Brooks  v,  Reynolds,  197 
Mass.  94,  83  NB  819  (under  Rev.  L. 
c  169  I  9);  Coolldge  v.  Carr,  14  Mass. 
116:  Crane  v.  Shaw,  13  Mass.  81 S 
(holding  that  In  contemplation  of  law 
the  principal  Is  always  In  the  legal 
custody  of  the  bail,  and  they  may. 
at  their  pleasure,  bring  him  withfn 
the  preelnot  of  the  offloer  b<ridlng  the 
execution,  and  offer  him  to  the  ofllcer, 
to  be  taken). 

Mich.— Koch  T.  Coots,  42  Mich.  20, 
4  NW  534:  De  Myer  T.  McGonegal.  32 
Mich.  120. 

N.  J. — Anonymous,  9  N.  3.  L.  26. 

N.  T. — Stelnbock  v.  Evans.  66  N. 
T.  Super.  278.  18  NTSt  826;  Milk  v. 
Walte,  18  AbbNCas  286;  In  re  Taylor, 
7  HowPr  212;  Klbbe  v.  Ballard.  Col. 
9c  C.  Cas.  66.  The  method  provided 
for  the  exoneration  of  sureties  Is  by 
surrender  of  defendanL  Stransky  v. 
Harris,  22  Misc.  «91.  49  NTS  1128 
[rev  22  Misc.  16.  48  NTS  628]}  Camp- 
bell V.  Palmer,  6  Cow,  696;  Franklin 
V.  Thurber,  1  Cow.  427.  See  also 
Stark  V.  Hemstead,  6  Hun  201. 

N.  C. — Underwood  T.  MoLaurIn,  49 
N.  C.  17;  Hightour  v.  Hurray,  2  N.  C. 
28.  Compare  HInton  v.  Odenhelmar, 
57  N.  C.  406. 

S.  C. — Jarvls  t.  Alexander,  21  B,  C. 
L.  148. 

Vt.— Worthen  v.  Preseott,  60  Vt  62, 
11  A  690:  Humphrey  v.  Kaason,  26 
Vt.  760;  Graves  v.  py«r,  22  Vt.  614; 
Gray  v.  Fulsome,  7  Vt.  462. 

Va.— Levy  v.  Arnsthall,  10  Gratt. 
(61  Va.)  641. 

Eng. — Owston  v.  Coatea,  10  A.  A  B. 
193.  87  ECL  123,  118  Reprint  74i 
Ex  p.  Olbbona,  1  Atk.  238.  26  Reprint 
158;  Anonymous,  6  Mod.  221,  87  Re> 
print  982. 

See  also  supra  9  106. 

IMaoharf*  of  auMtUs  bj  nuMsder 
g*Mmllr  see  supra  g(  72,  76. 

In  orunlaal  >0O0se«UoM  see  Infra 
91  811-815. 

[a]   Ah   uBanihotlaM  nuTMder 
win  not  dlsohargk  the  sureties.  Mo- 
Kensie  v.  Smith,  42  N.  T.  142. 
.  W.  Hartdiic  T.  Naadr,  I  Bueh 
(Ky.)  22. 


78.    See  cases  infra  this  note. 

[a]  Where  the  fotoe  of  &  sSeeU 
baPplece  has  aliMdr  heem  sprat  by 

the  arrest  of  the  principal  on  a  ca. 
sa.  ball  cannot  surrender  their  prin- 
cipal, although  he  may  escape.  Bap. 
Badgley,  7  Cow.  (N.  T.)  472. 

[b]  Ball  on  appeal  or  In  error 
have  no  right  to  surrender  their  prin- 
cipal. Southcote  V.  Bratthwalte,  1 
T.  R.  624,  99  Reprint  1287. 

[cl  ThM  MI  of  as  alieweMm^ 
paitMV  Is  under  no  obligation  to  sar* 
render  hla  prinelpal  for  the  benefit  of 
another  partner.  HInton  v.  Oden- 
helmer.  67  N.  C.  40«. 

T0.    Toles  V.  Adee.  84  N.  T.  222. 

[a]  Om  as  aadertaUnff  to  deUTW 
ohattna  ball  have  no  power  to  sur- 
render the  principal.  Hedces  t. 
Payne,  86  Hun  377,  22  NT'S  tn  [iff 
146  N.  T.  897,  42  NE  64SJ. 

80.  Ex  p.  Lafonta,  2  Rob.  (L«.) 
496. 

81.  Ledford  v.  Emerson,  142  N.  C 
687,  66  8E  969,  10  LRAN8  S«8.  See 
also  supra  )|  82-84. 

88,  Ledford  v.  Emerson.  14S  N.  C 
627,  66  8E  969,  10  LRANS  S62. 

83.  Stockton  V.  Throgmorton.  22  F. 
Cas.  No.  18,464,  Baldw.  148;  Anony- 
mous, 9  N.  J,  L.  26;  In  re  Taylor. 
7  HowPr  (N.  T.)  212;  Mersey 
Carnell,  6  T.  R  584,  101  Reprint  S«t; 
Edwin  V.  Allen,  6  T.  R.  401.  Iffl 
Reprint  224;  Mitchell  v.  If orrlBS.  W. 
m.  1179,  96  Reprint  605. 

M  Haberatro  v.  Bedford.  112  K 
T.  127,  21  KB  469;  Kardwlck  v.  Blucfc 
7  T.  R,  207.  101  Reprint  »84.  See 
also  Pouglaa  V.  Warren.  19  Hun  (K 
T.)  1,  Bl  Hew|>r  264:  KareBhelraer  v. 

^ a*'  g/*8fliiltit8  ia at  .-^^ 
HoweTa^'a^e^JnelMt  wvrpn^vfS^j 
"'■wia-rBwi  ^ 


his  ball  will  not  be  dU 
Imprisonment  on  the  |rPO\ihd  tti»l 
plaintiff  had  riven  noti»e  of  uffr 
tion  to  the  ball,  whara  no  " 
was  In  fact  enterea  on  tn*  Mill 
although  such  notion  mint 
discharged  the  ball  If  ba  MM  fti 
himself  thereof,    L«wr«no»  v. 
ham,  9  Wend.  (N.  T.)  4TT. 

85.  Mills  V.  Rodewald,  }T  R» 
(N,  T.)  297;  Mills  v.  HlldretlC  T  Bia 
292  l%m  diam  81  N.  T.  »ll.^it  mt 
Browmrfow  v.  Forbes,  S  Jolma.  Ot 


For  latav  caaia,  Oaralofaaaxt*  and  Aaagea  In  the  law  aaa  cumnUtlre  Annotatlopa,  aama  tltla^  Mf»  aad  note  iWMtwr. 
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[\  128]  c  Bvmndar  by  Afmt,  Ptnonal  Bvpn- 
hMi%  or  FriaeipU.  It  has  been  held  that  the 
priiuipBl  may  be  surrendered  by  the  agent  of  the 
bail,**  m  by  his  personal  representative."* 

^  tin  prindpU  himself.  The  surrender  may  be 
1^  tiie  prineipai  himself,^  although  it  has  been  held 
that  he  cannot  do  so  against  ^  consent  of  the 
bail  and  of  the  creditor."* 

[( 129]  S.  Wlisn  or  to  Whom  Snzreiider  Matto. 
This  matter  is  generally  n^ulated  either  by  the 
tenns  of  the  bond  or  reoogmzanee,  or  by  statute.*^ 
While  it  seems  that  the  prevailing  rule  is  that  the 
smreDder  may  be  made  in  court  during  the  pendency 
of  the  aetion  against  the  prineipai/^  it  has  be^ 
held  that,  after  final  jndgmwt  has  been  rendered 


in  the  aetion,  the  bail  may  not  surrender  bis  prin- 
cipal into  court." 

After  ezoevtton  against  prinelp^  After  the  issn* 
ing  of  execution  npon  the  judgment  against  the 
principal  and  before  its  return,  the  bail  may  sur- 
render the  principal  to  the  officer  having  ehazge 
of  it;*"  and,  where  the  snrrender  is  made  to  such 
an  officer,  the  bail  may  require  from  him  for  their 
protection  an  acknowledgment  of  the  snrrender  in 
writing.** 

{%  130]   3.  Time  of  Snrrender— «.  In  OeoeraL 

This,  as  well  as  other  branches  of  the  law  of  bail, 
is  mostly  statutory;  and,  in  such  cases,  a  snrrender, 
to  be  cfEeetnalf  must  he  in  compliance  with  the  stat- 
utory provisimi  in  reference  uereto;""  or  a  eondi- 


86.  Coolldge  Gary.  14  Mass.  116 
{faoldiog  that  bail  may  aurrender 
tlie!r  pmolpal  In  court  by  attomur); 
Boardman  v.  Fowler,  1  Johns.  Cbb. 
<K.  T.)  418  (where  the  surrender 
was  mad*  by  an  agent  of  the  ball,  and 
one  of  the  objections  taken  to  It  was 
that  ball  could  not  depute  for  this 
purpose;  the  court,  however.  Inclined 
to  the  opinion  that  special  ball  may 
depute  ex  necessitate).  See  also 
Infra  I  1S7. 

S7.  Wheeler  t.  Wheeler,  7  Mass. 
169  (holding  that  an  administrator 
may  surrender  a  principal  for  whom 
hla  Intestate  was  ball);  Heddows- 
croft  T.  Button,  1  B.  &  P.  61,  12« 
Reprint  779  (holding  that  the  execu- 
tor of  ball  may  surrender  the  prin- 
cipal). 

sa.  Ky. — Bruce  v.  Colgan.  2  Lttt. 
284. 

Iflch.— Begole  v.  Stlmson.  39  Mich. 
S88. 

N.  C— Dick  V.  Stoker.  12  N.  C.  91. 
Pa. — Saunders  v.  Qulgg,  118  Pa. 
64S,  8  A  814. 

Eng.— ■Nethersole's  Ball,  I  Chit.  99, 
18  BICL  B29. 

ta]   <Mtar  of  pcfw^al  to  ■nnva- 
a«r.— The  offer  of  the  principal  to 
surrender  himself  In  discharge  of  his 
sureties,  the  sheriff  refusing  to  take 
him  Into  custody,  ts  a  good  surren- 
der, and  discharges  the  ball  from  all 
liability.    Babb  v.  Oakley,  6  Cal.  93. 
80.    Cushlng  V.  Beck,  10  N.  H.  111. 
90.    See  cases   Infra  notes  91>94. 
And  see  Infra  I  133. 

[a]  Snnresder  to  eonatr  JaU.— <1) 
Where  the  condition  of  a  debtor's 
bond  Is  "that  be  shall  surrender  him- 
self to  the  Jail  of  the  said  county," 
a  surrender  to  a  deputy  sheriff  in 
court  Is  a  nullity.  Kelm  v.  Saunders, 
120  Pa.  121,  18  A  710.  (2)  So  where 
die  condition  of  a  bond  for  the  ap- 
[»earance  of  debtors  who  had  been 
arrested  on  a  ca.  sa.  was  that.  If 
'.txvy  failed  In  obtaining  their  dts- 
^liarigtt  as  Insolvent  debtors,  they 
vould  surrender  themselves  to  the 
all  of  the  county,  they  did  not  com- 
ply with  the  condition  when,  instead 
>f  surrendering  themselves  to  the 
ounty  Jail,  they  appeared  at  the  bar 
■r  the  court  and  through  their  coun- 
el  made  application  for  an  order  to 
ommlt  them,  which  order  the  court 
efused  to  make.  Stout  v.  Qutnn, 
Pa-  Super,  179,  43  WklyNC  418. 
fb]  Tm  Sagland  It  seems  that  the 
larrender  of  the  principal  was  made 
.ttier  In  court.  If  the  court  was  slt- 
ngc.  or  before  a  Judge  at  his  cham- 
srs.  1  Tldd  Pr.  286.  But  see  Matn- 
aring-  v.  MUner,  L.  R.  4  Q.  B.  149 
toldin?  that,  where  the  recognisance 
B0  -to  render  to  the  "keeper  of  the 
ueen's  Prison,"  the  ball  were  dls- 
larKed  by  a  render  to  the  gaol  of 
e  county  In  which  defendant  was 
Tested). 

9X.  Coolldge  V.  Cary,  14  Mass.  116. 
e  a.lao  rtevlson  v.  Mull,  2  N.  C.  364. 
ra.]  Vteifeofte  Mqvlrtav  ttat  ■wnwa- 
r  1m  wmrli*'  sunnAer  la  Jus- 

m''m  oonrt^Under  a  statute  requlr- 
B'   tb«  surrender  to  be  made  '^to 


court,"  It  has  been  held  that.  In  a 
case  before  a  Justice  of  the  peace,  a 
ball  may  surrender  his  principal  only 
while  the  court  l«  In  session.  Con- 
verse V.  Wasbbum,  48  Tt.  129,  182 
(where  the  court  said:  "Prom  the 
time  when  a  Juatloe  beoomes  Invested 
with  Jndlelaf  control  of  a  cause  or 
proceeding  until  It  Is  disposed  of 
Anally  by  a  Judgment,  or  for  that 
occasion  by  an  adjournment,  he  Is  a 
court  with  cognizance  of  that  cause. 
Until  he  Is  so  Invested  he  Is  not  a 
court,  althongh  the  proceeding  or 
suit  must  have  been  commenced  some 
time  before  that.  And  after  the  case 
Is  80  disposed  of,  he  does  not  con- 
tinue to  be  a  court  as  to  that  cause, 
although  It  may  be  adjourned  not  to 
be  finally  disposed  of  for  some  time 
after  that"). 

[b]  Vnlted  Statoa  oonrts. — ^Where 
a  cause  Is  removed  from  a  state  court 
to  a  United  States  court,  a  surrender 
of  defendant  by  his  ball  should  be 
made  In  open  court,  according  to  the 
practice  of  the  United  States  court 
and  not  that  of  the  state  court;  and, 
where  defendant  has  been  surren- 
dered by  commitment  to  Jail  accord- 
ing to  the  state  practice,  a  writ  of 
habeas  corpus  will  be  granted  to 
bring  him  Into  court  for  the  purpose 
of  surrender.  Comstock  v.  Seagrraves, 
18  F.  Cas.  Xo.  6,593,  1  Story  548. 

[c]  Sail  may  sot  snxreader  their 
prinolmkl  before  a  Judge  at  his  eham- 
sera  m  the  absence  of  some  law  or 
rule  of  court  permitting  It.  Baxter 
v.  Blays,  2  F.  Cas.  No.  1,1X8,  Brunn. 
Coll.  Cas.  254. 

M.  Rice  V.  Carnes,  8  Mass.  490; 
Sloan  V.  Bryant,  28  N.  H.  67  (where 
It  was  said  that  ball  could  not  make 
an  effectual  surrender  of  the  prin- 
cipal In  court  In  the  absence  of  an 
action  pending  against  the  principal 
or  ball). 

[a]  Statato  diTeothac  that  «nzM&. 
der  be  to  sheriff;  snrreBder  to  Jailer. 

—Under  a  statute  requiring  the  sur- 
render to  be  made  before  the  court 
where  the  suit  has  been  or  should  be 
depending,  or  to  the  sheriff  of  the 
county  where  the  original  writ  was 
served,  a  surrender  to  the  Jailer  of 
the  county  where  the  Judgment  was 
obtained,  although  not  in  strict  con- 
formity to  the  letter  of  the  statute, 
Is  nevertheless  sufficient.  Bruce  v. 
Colgan,  2  Utt.  (Ky.)  284.  288  (in 
support  of  the  view  that  this  sur- 
render was  In  accordance  with  the 
reason  and  spirit  of  the  statute,  the 
coiirt  argued  that  "at  the  time  the 
statute  passed,  the  sheriff  was  Jailer; 
and  when  the  surrender  was  made  to 
him  after  Judgment,  the  statute  re- 
quires him  *to  keep  the  defendant 
In  his  custody,  in  the  same  manner, 
and  subject  to  the  same  rules  as  are 
provided  for  debtors  In  execution, 
for  the  space  of  twenty  days,  unless 
the  creditor,  his  attorney  or  agent, 
shall  sooner  consent  to  his  discharge.' 
This;  It  la  obvious,  he  oould  do  only 
In  the  capacity  of  ^Her;  and  this 
circumstance  affords  a  convincing 
proof,  that  tha  surrender  was  re- 


quired to  be  made  to  him,  not  be- 
cause he  was  sheriff,  but  because  he 
was  Jailer,  But  the  sheriff  is  not 
now,  as  he  was  when  the  statute 
passed,  ex  officio  Jailer.  The  two  of- 
fices  are  distinct,  and  are  confided  to 
different  persons;  and  If-  ths  sur> 
render.  In  such  case,  were  made  to 
the  sheriff,  he  could  not  comply  with 
the  statute,  but  by  delivering  the 
debtor  over  to  the  Jailer.  Without, 
therefore,  deciding  that  a  surrender 
to  the  sheriff  would  not  be  good,  we 
have  no  hesitation  In  saying,  that  a 
surrender  to  the  Jailer  Is  more  con- 
formable to  the  reason  and  spirit  of 
the  statute"). 

[b]  Aftsr  rstoxn  of  sfdre  fad  as. — 
Under  an  early  Massachusetts  statute 
It  was  held  that  ball  may,  after  the 
return  of  the  scl.  fa.  against  them, 
surrender  the  principal  Into  court. 
Rice  v.  Carnes,  8  Mass.  490;  Chan»- 
plon  V.  Noyea,  2  Mass.  481. 

93.  Ryan  v.  Watson.  2  Me.  888; 
Rice  V.  Carnes,  8  Mass.  490;  Cham- 
pion V.  Noyes,  2  Mass.  481. 

fa]  To  SMfUr  Of  whiat  eounty^ 
Where  a  statute  provides  that  the 
surrender  shall  be  made  to  the  sheriff 
of  the  county  where  the  original  writ 
Is  served,  and  It  appears  that  ths 
writ  was  served  In  the  county  In 
which  the  suit  was  commenced  and 
from  which  It  was  removed  by 
change  of  venue  to  another  county, 
and  that  the  surrender  was  made  to 
the  Jailer  of  the  latter  county,  the 
surrender  was  sufflclent.  The  court 
said  that  the  statutory  provision  was 
evidently  Intended  for  the  ease  and 
convenience  of  the  ball  In  cases  In 
which  the  writ  may  have  been  sent 
to  a  different  county  from  that  In 
which  the  suit  was  brought ;  and  that. 
If  the  ball  chose  to  forego  that  con- 
venience and  .to  surrender  the  debtor 
In  the  county  In  which  the  suit  was 
brought  and  the  Judgment  obtained, 
the  creditor  could  not  object.  "Be- 
sides, as  the  suit  was  removed  from 
the  county  where  It  was  commenced, 
all  the  incidents  ought  to  be  consid- 
ered as  being  removed;  and  In  that 
view,  Adair  was  the  proper  county 
in  which  the  snrrender  should  have 
been  made."  Bruce  v.  Colgan,  2  Utt. 
(Ky.)  284.  289. 

M,  Moyers  v.  Onter.  88  8.  C  L. 
439;  <»over  v.  OomUllon.  81  S.  C  U 
664. 

96.  See  statutory  pritvlslons;  and 
Steward  v.  Patten,  1  N.  Y.  Super. 
38;  Geneva  Bank  v.  Reynolds,  12  Abb 
Pr  (N.  T.)  81.  20  HowPr  18;  Cornell 
V.  Reynolds,  1  Cow.  (N.  T.)  241; 
KIbbe  V.  Ballard.  Col.  ft  C  Cas.  (N. 
T.)  56;  Kelly  v.  Stepney,  4  Watts 
(Pa.)  49:  Speakman  v.  Pearce,  1 
Teates  (Pa.)  347;  Walker  v.  Oraham, 
10  Yerg.  (Tenn.)  230;  Branch  T. 
Webb,  7  Leigh  (84  Va.)  371. 

fa}  ai  Vew  tetk  It  was  held  In 
am  eaily  ease  that,  where  an  action 
on  a  recognisance  of  ball  Is  taken 
In  the  court  of  common  pleas,  and 
prosecuted  In  the  supreme  court,  the 
time  of  surrender  Is  governed,  not 
by  the  practice  of  the  court  In  wbicA 
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tion  in  the  bond  as  to  time  of  aarrender  may  con- 
trol.*"' But,  while  this  is  so,  yet  there  is  some 
Bimilarity  between  our  law  on  this  matter  and  that 
of  England,  and  here,  as  in  England,  the  bail  are 
usually  allowed  to  surrender  their  principal  at  any 
time  before  the  return  of  an  execution  against  the 
principal  and  it  has  been  held  under  the  different 
Btatntes,  that  if  the  bail  aarrender  the  principal  be- 
fore final  judgment  against  him,*"  or,  after  judgment 
and  before  non  est  inventus  is  returned  on  the  ca.  aa., 
the  aarrender  will  sufBee  to  discharge  the  bail."* 
.  [S  131]  b.  After  Oommenwrniiwit  of  Svit  tgaliut 
BidL    As  a  general  rule,  unless  the  diaeretionaxy 


power  to  allow  a  snrrAidef  after  the  conuseneemait 
of  proceedings  against  the  bail  has  been  taken  avaj 
by  statute,^  the  .  time  when  surrender  may  be  nude 
is  some  period  in  the  course  of  the  action  against 
the  bail  on  the  recognizance,  and,  in  some  states, 
the  bail  are  allowed  the  whole  time  until  ti» 
return  of  the  process  against  them  to  snzra- 
der  the  principal.'  In  other  states,  the  snmnder 
may  take  pla«e  within  a  certain  numfao'  ot 
da^  after  the  return  of  the  writ  on  the  rno^ 
nisanoe  or  the  commencement  of  the  action  vgaaA 
the  bail,'  or  at  any  time  dutii^  the  term/  or  before 
final  judgment  on  the  scL  fa.,*  and^  in  some  states, 


the  racognisanca  la  taken,  but  1>T  the 
praettoe  of  the  supreme  court  ward 
T.  Moaer,  19  Wend.  163. 

M.  SIter  V.  Welford,  1  Ashnx. 
(Pa.)  61  (holding  that,  if  there  Is  a 
special  condition  tn  the  bond  for  a 
surrender  on  a  particular  day,  as,  for 
Instance  the  first  day  of  the  next 
term  after  judrment  Is  rendered 
against  the  principal,  a  surren- 
der on  a  subsequent  day  Is  of  no 
avail). 

Vt.  Allen  T.  Breslauer,  8  Cal.  BBS 
(where  the  statute  providing  for  the 
surrender  of  a  defendant  wltbln  ten 
days  after  Judgment  was  construed 
to  contemplate  that  plaintiff  should 
take  such  measures  as  would  au- 
thorise the  officer  to  hold  defendant 
In  custody  and  a  surrender  within 
ten  days  after  exeoutlon  was  held 
to  be  a  sufficient  compliance  with 
the  statute);  Com.  v.  Hecollc,  12 
IHst.  <23.  28  Pa.  Co. 

(a]  Mj  tk«  aagUah  oMnwa  laWi 
(1)  ball  may  surrender  the  principal 
in  discharge  of  their  liability  at  any 
time  pending  the  action  against  the 
principal,  or  even  after  Judgment  for 
plaintiff  and  before  the  return  of 
the  ca.  sa.  1  Tidd  Fr.  282.  (2)  But. 
upon  the  return  of  non  est  inventus 
on  the  capias,  the  condition  of  the 
recognisance  is  broken,  and  the  lia- 
bility of  the  ball  becomes  fixed  for 
the  payment  of  the  debt,  and  hence, 
it  was  anciently  the  course  of  the 
courts  not  to  allow  a  render  subse- 
quently to  auch  return.  Alyson  v. 
Byaton,  Cro.  Ella.  738,  78  Reprint  970. 
(8)  But,  as  great  mischief  resulted 
from  this  practice,  the  EJnglish  courts, 
as  a  matter  of  favor  only  and  not  of 
right,  allowed  the  ball,  at  any  time 
before  the  return  of  a  scl.  fa.  served 
•gainst  them,  or  of  a  nihil  upon  a 
second  scl.  fa.,  or,  If  plaintiff  pro- 
ceeded by  action  of  debt,  within  elgbt 
days  after  the  return  of  the  process 
against  them,  to  surrender  the  prin- 
cipal and  thereby,  on  payment  of 
costs,  become  entitled  to  an  exon- 
eretur.  Wllmora  V.  Clark,  1  Ld. 
Raym.  166.  91  Reprint  1001.  (4)  In 
Thome  V.  Hutchinson,  3  B.  &  C.  112, 
10  ECLi  69,  107  Reprint  676,  It  was 
held  that  If  defendant  Is  surrendered 
after  Judgment  in  discharge  of  ball, 
but  no  notice  thereof  is  given  until 
execution  Is  Issued  and  executed,  ex- 
oneration will  be  entered  and  the 
execution  set  aside. 

[b}  After  oa.  has  bsen  re- 
turned "Befendant  discharged  on 
'•nterlnar  bail,"  the  sheriff  la  under  no 
obligation  to  accept  the  surrender  of 
the  principal,  the  writ  being  dead  and 
he  having  no  process  in  his  hands  by 
which  he  may  detain  the  principal. 
Keim  T.  Saundiers,  120  Pa,  121,  13  A 
710. 

fcl  Hi  MIoblfaB  (1)  It  has  been 
held  that  the  sureties*  right  to  sur- 
render their  principal  does  not  ter- 
minate until.  In  regular  course,  an 
execution  against  defendant's  body 
has  failed.  De  Myer  v.  McOonegal, 
32  Mich.  120.  (2)  But  In  a  later  case 
It  was  declared  that,  under  the  laws 
of  that  state,  a  surrender  may  be 
made  at  any  time  before  or  after 
Uie  return  day  of  the  fi.  fa.  Umphrey 


Emery.  121  Uleh.   184,   SO  NW 

[d]  Snrrendtr  by  one  of  two  ban 
after  ft*  other  Is  flned^d)  Under  a 
statute  providing  tor  a  surrender  be- 
fore the  appearance  day  of  the  first 
scl.  fa.  returned  executed,  or  of  the 
second  returned  nihil,  where  a  sci. 
fa.  on  a  Joint  and  several  recogni- 
sance of  special  ball  was  returned 
executed  as  to  one  of  the  ball,  and 
as  to  M,  the  other  ball,  not  found, 
but.  before  the  return  day  of  the 
alias,  M  surrendered  the  principal.  It 
was  held  that  by  the  return,  of  the 
first  eel.  fa.,  executed  without  sur- 
render, Ii  was  fixed,  but  that,  by  the 
surrender  before  the  return  day  of 
the  second,  M  was  discharged.  Luck- 
ett  V.  Austin,  4  Bibb  (Ky.)  181.  (2) 
But  It  has  been  held  that,  where  a 
sci.  fa.  on  a  Joint  recognisance  of 
special  bail  Is  returned  executed  on 
one  of  the  ball.  If  he  surrenders  the 
principal/  all  the  ball  are  discharged. 
Myers  v.  Irons,  1  A.  K.  Marsh.  (Ky.) 
160. 

98.   Rice  T.  Cames,  8  Mass.  490. 

M.  Conn. — Collins  v.  Cook.  4  Day 
1  (holding  that,  where  the  return  was 
not  made  until  after  forty  days,  the 
time  was  reasonably  sufficient  for  the 
ball  to  surrender  their  principal).  To 
same  effect  Edwards  v.  Quna,  3  Conn. 
316:  Fitch  v.  Loveland,  Klrby  380. 

Me. — Ryan  v.  Watson,  2  Me.  382. 

Mass. — Coolldge  v.  Gary,  14  Mass, 
IIS;  Harrington  v.  Dennle,  13  Mass. 
93;  W»lker  v. 'Haskell,  11  Mass.  177; 
Bartlet  v.  Falley,  6  Mass.  373. 

N.  J. — Armstrong  v.  Davis,  1  N.  3. 
L.  130. 

N.  C, — Peace  v.  Person,  6  N,  C. 

188. 

Pa. — Boggs  v.  Teackle.  6  Blnn.  832. 

Vt. — Howe  V.  Ransom.  I  Vt.  276. 

1.  Gear  v.  Clark,  8  lit.  64  (statute 
not  authorizing  a  surrender  of  the 
principal  after  the  return  day  of  the 
process  against  the  ball). 

a.  U.  8. — Beers  v.  Haughton.  S  P. 
Cae.  No.  1,230,  1  MolMn  226  [aft 
9  Pet.  129,  8  L.  ed.  .M6}4  Borer  V. 
Herty,  3  P.  Cas.  No.<  1,753,  l-Granoh 
C.  C.  251;  Stockton  v.  Throgmorton, 
23  F.  C^as.  No.  13,463,  Baldw.  148. 

III.— Gear  v.  Clark,  8  lU.  84. 

Mo. — ^Parmer  v.  Moore,  1  Mo.  700; 
Hood  T.  Creath,  1  Mo.  682. 

Oh. — Whetstone  v.  Riley,  7  Oh.  St. 
614. 

S.  C. — ^Watson  v.  Bancroft,  36  8.  C. 
L.  218  (where  bail  surrendered  their 
principal  after  scl.  fa.  bad  issued  on 
their  bond,  and  they  moved  for  a 
discontinuance  of  all  proceedings  on 
that  writ  on  their  paying  the  coats, 
up  to  the  time  of  the  motion,  and 
the  motion  was  granted);  Ancrum  v. 
Sloan,  30  S.  a  I*.  421;  Stevens  v.. 
Meeds,  8  S.  C.  L.  318. 

Vt.— Worthen  v.  Prescott,  «0  Vt. 
68.  11  A  690.  , 

Va.— Branch  T.  Webb,  7  Leigh  (84 
Va.)  371. 

a.  Lewis  V.  Brackenridge,  1 
Blackf.  (Ind.)  220,  12  AmD  228  (eight 
days) :  Lyman  v.  Olddey,  96  Mich. 
401,  56  NW  6;  Daly  T.  Dodson.  1 
Ashm.  (Pa.)  74. 

[a]  la  Kew  TeA,  (1)  In  the  ear- 
lier cases  eight  di^s  after  the  return 


of  process  was  allowed.  IfayelL  v. 
Follett,  7  Wend.  607;  Browndov  ▼. 
Forbes,  2  Johns.  101;  Kane  t.  Inm- 
ham,  2  Johns.  Cas.  403;  Kills  v.  Hiy, 
1  Johna  C^.  334;  Strang  v.  Barber, 
1  Johns.  Cas.  829.  (2)  SubsequeDtlr 
the  time  waa  changed  to  twenty  dayi 
after  the  commencement  of  the  suit 
against  the  ball.  and.  after  the  ox- 
plratlOQ  of  this  time,  surrender  mlgbt 
not  properly  be  made  without  leate 
of  court.  Mills  V.  Hildreth,  81  N.  T. 
91;  Hayes  v.  C^arrington.  12  AbbPr 
179,  21  HowPr  143;  Baker  v.  (Autla 
10  AbbPr  279. 

[b]  In  FeassTlvaBia  fourteen 
days  were  allowed  after  service  of 
scl.  fa.  or  summons,  or  until  tttt 
quarto  die  post.  Cowlea  v.  Brawley. 
A  Watts  358;  McClurg  v.  Bowers.  1 
Serg.  &  R.  24;  Com.  v.  Mecollc,  li 
Pa.  Dlst  623,  28,  Pa.  Co.  693  (four 
days  after  the  day  upon  which  tlw 
scl.  fa.  Is  returnable);  Still  t.  How- 
ar«l  2  Miles  274:  Carey  t.  Henry,  1 
Pa£iTR  32,  4  PaLJ  369.  See  Com.  «. 
Kite,  6  Serg.  &  R.  399  (an  to  eaillv 
rule  in  this  state). 

[c]  Ooiiv«tlnf  th*  dara^d)  The 
days  within  the  teste  and  return  Oars 
of  process  are  Included  In  compatl^ 
the  days  after  return  of  process,  or 
ex  gratia  (Wiggins  v.  Wilson,  5  Cov. 
(N.  Y.)  420);  (2)  Sunday  also  Is  In- 
cluded (Brown  v.  Smith.  9  Johna 
(N.  T.)  84).  (3)  But  where  then 
are  seven  days  only  In  the  term  aft« 
declaration  Is  served  on  baU,  the  bail 
has  one  day  In  the  next  term  hi 
which  to  surrender  his  prlndptl. 
Mayell  v.  FoUett,  7  Wend.  (N.  T.) 
607. 

[d]  Whem  bail  an  n*d  jofaajy- 

He  who  Is  first  taken  Is  allowed  time 
to  surrender  until  the  other  is  takn 
also  and  until  the  time  allowed  tke 
other  for  surrendering  ban  expired. 
But  when  bail  are  sued  separattiy. 
each  may  be  fixed  separate^;  or  one 
may  be  Ibced  and  the  other  may  after- 
ward surrender  the  principal  and  be 
discharged;  but  plaintiff  can  haw 
only  one  satisfaction.  Ballard  t. 
Kibbe,  Col.  A  C.  Caa  (N.  T.)  51. 

4.  Shannon  v.  Hyde.  17  Ga.  IS: 
Dunbar  v.  Conway,  11  Gill  &  J.  (Ud.) 
92;  Breese  v.  BImore,  98  S.  CL  4»: 
Glover  v.  Gomlllion,  31  8.  CL  L.  iU. 
Davltt  V.  Counsel,  11  S.  C:  U  138; 
Humphrey  v.  K  as  son,  26  Vt.  760. 

B.  Ga. — Griffin   v.    Uoore.  2 
331. 

La.— Slocomb  v.  Robert.  16  1* 
173;  Opothlarholer  Oardlner.  IS 
La.  612;  Wakefield  v.  McKlnnelL  * 
La.  449;  Jayne  v.  C:ox.  8  Mart.  N.  & 

168. 

Me. — Ck>r8on  v.  Dunlap,  80  Xa  3K 

14  A  933. 

,  Mass. — Brooks  V.  Reynolds,  W' 
Masa  94,  83  NE  319;  Norcr«n  *■ 
Crabtree,  161  Masa  66.  S6  NK 
678. 

N.  C— Moody  T,  Stockton,  14  V.  C 
431  (holding  that  ball  may  surrendtf 
their  principal  after  a  verdict,  bit 
before  final  judgment  against  them): 
Davison  V.  Mull,  2  N.  C.  3*4. 

Vt. — Graves  v.  Dyer,  22  vt,  614. 

[al  When  a  maxnoAmr  akoaU  M 
saada  bafora  Jnanasat.  the  ball  W 
not  release  themselves  by  a  surTcade- 
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even  after  a  jndgment  against  them.* 

Whetbar  »  strict  ri^.  Some  courts  have  taken 
the  view  that,  altbongh  this  further  time  was  or^^i- 
oally  allowed  only  by  grace  and  favor  of  tite 
courts,  it  has  become  settled  by  usage  and  custom  as 
a  matter  of  right.^  But  this  view  has  not  obtained 
general  acceptance ;  other  oonrts  adhere  to  the  Eng- 
lish view  that  allowing  bail  this  further  time  to 
bring  in  the  principal  is  only  ex  gratia.^  This  qne»- 
tion,  however,  is  set  at  rest  in  a  number  of  our 
statra  by  statutes  which  give  bail  the  right  to  auiv 
render  their  principal  after  proceedings  have  been 
commenced  upon  the  bond.^ 

132]  c.  Extension  of  Time.  The  court  may, 
in  its  discretion,  after  the  expiration  of  the  strict 
time  allowed  by  law,  grant  to  the  sureties  for  good 
caase  shown  an  extension  of  time  in  which  to  sur- 
render their  principal,^**  as  where  the  sureties  have 
been  lulled  into  security  by  plaintiff;'*  where  a 
judgment  has  been  rendered  against  them  by  mis- 
take, without  their  fault  where  by  an  omission  to 
file  the  bailpiece  they  are  prevented  from  sur- 
rendering;*" where  inability  to  surrender  is  owing 
to  the  eontinned  absence  of  the  iHrineipal,  whether 

after  JudKment,  although  th«  record 
does  not  show  when  the  judgment 
was  signed.  Opothlarholer  v.  Oardi- 
ner,  16  La,  512. 

e.  SUte  V.  Llngerfelt.  109  N.  C. 
775,  14  SE  75,  14  LRA  605  (holding 
that  ball  may  surrender  their  princi- 
pal, even  after  a  conditional  Judg- 
ment has  been  rendered  against 
them);  Cranberry  v.  Pool,  14  N.  C. 
141. 

[aj     Sorrmder  pendliv  app««l< — 

<1)  Surrender  may  in  some  cases  be 
made  pending  an  appeal  from  a  Judg- 
ment on  the  scire  facias.  Davison  v. 
Mull,  2  N.  C.  364.  (2)  So  where  de- 
fendant in  a  writ  of  scl.  fa.  default- 
ed, but  no  Judgment  was  entered, 
and,  pending  an  appeal  from  an  order 
disallowing  the  motion  to  take  off  the 
default,  the  ball  surrendered  the 
principal,  the  surrender  was  declared 
to  be  In  time  under  a  statute  pro- 
viding that  ball  might  surrender 
tbelr  principal  at  any  time  before 
final  judgment  on  scl.  fa.  Norcrosa 
V.  Crabtree,  161  Mass.  55,  36  NB  678. 

[b}  Aft«r  rsTMMl  of  »  JudgmMit 
surrender  may  be  made.  Safford  v. 
KnUrht,  117  Mass.  281;  Thayer  v. 
Qoddard,  19  Plclt.  (Mass.)  60. 

[cl    Snt  *  nmnder  nay  not  1M 


tcj   

mmAm  after  an  appeal  from  a  jvdff- 
mUKt  kntast  tha  rantlas,  where  no 
excuse  for  the  delay  Is  made.  Denny 
V.  Blumenthal,  8  Misc.  644,  28  NYS 
744. 

[dl     OerUorail  aftor  JvdffiiMnt. — 

It  was  declared  In  an  early  case  that 
where  judgment  has  been  rendered 
on  a  scl.  fa.  the  bail  may  not.  by 
certiorari,  carry  the  case  Into  the  cir- 
cuit €»urt  by  showing  merely  that 
he  has  the  body  of  his  principal 
ready  to  surrender.  Sharp  v.  Cloas- 
ton,  4  Yerg.  (Tenn.)  198. 

7.  Kane  v.  Ingraham,  2  Johns. 
C^s.  <N.  T.)  403:  Breeae  v.  Elmore, 
38  S  C  L.  436;  Watson  v,  Bancroft, 
35  S.  C.  L.  218.    See  also  Infra  3  132. 

fa]  In  MlolUgan  the  courts  have 
independently.  It  seems,  of  an  ex- 
press statutory  direction,  although 
tttere  is  a  statutory  Implication  to 
that   effect,  established  the  rule  that 

Sec  la.  I  ball  may,  as  a  matter  of 
rht,  surrender  the  principal  at  any 
time  within  eight  days  after  the  com- 
nencement  of  suit  against  them  on 
he  recognisance.  Lyman  v.  Qlddey, 
>S  Mich.  401.  56  NW  6;  Koch  v.  Coots, 
13  Bflch.  SO,  4  NW  634:  Begole  v. 
rtlxnaon,  39  Mich.  28S  {holding  that 
^11  are  entitled  to  the  same  time 
or  nia.Iclnr  surrender,  after  service 
inon  them  by  declaration  as  com- 
^ncenent  of  suit,  that  they  would 


have  In  case  they  were  sued  on  their 
recognisance  by  capias). 

9.  Davidson  v.  Taylor.  12  Wheat. 
(U.  S.)  604,  6  L..  ed.  743;  Com.  v, 
Mecollc.  12  Pa.  IMst.  623,  28  Pa.  Co. 
593;  Gordon  v.  Liepman,  14  S.  C  L. 
49.  See  also  LocKe  v.  Johnson,  3 
Allen  (Mass.)  IBS.  And  sea  bifra 
S  132. 

9.  See  statutory  provisions;  and 
cases  supra  notes  3-6. 

10.  Davidson  v.  Taylor,  12  Wheat. 
(U.  S.)  604,  6  L,.  ed.  743;  Mills  v. 
Hlldreth,  81  N.  T.  91;  Barker  v.  Rus- 
sell, II  Barb.  (N.  T.)  303,  CodeRep 
NS  57;  Gilbert  v.  Bulkley,  8  N.  T. 
Super.  668:  Hall  v.  Bmmons,  9  Abb 
PrNS  370  [rev  32  N.  Y.  Super.  396]: 
Geneva  Bank  v.  Reynolds,  12  AbbPr 
(N.  T.)  81,  20  HowPr  18;  Peo.  v. 
Onondaga  C.  P.,  2  Wend.  (N.  T.)  263; 
Phoenix  F.  Ins.  Co.  v.  Mowatt,  S  Cow. 
(N.  T.)  599;  Reynolds  v.  Boyd.  23  N. 
C.  106:  Wrtght  V.  Coller,  35  Oh.  St. 
131.  To  same  effect  Stransity  v.  Har- 
ris, 22  Misc.  691,  49  NTS  1128  [rev 
22  Misc.  15,  48  NTS  623]. 

[a]  It  Is  not  gronnd  for  sxtsnd- 
Ing  time  to  snrrender  the  principal 
<1)  that  he  la  a  lunatic  (Cock  v.  Bell, 
13  East  355.  104  Reprint  407),  (2) 
or  in  such  a  condition  of  health  that 
removal  would  endanger  his  life 
(Winstanley  v.  Galtskell,  16  Bast  889, 
103  Reprint  1136;  Wynn  v.  Petty,  4 
Eaet  102,  102  Reprint  768;  Warring- 
ton V.  Sammell.  10  Moore  C.  P.  170, 
17  ECL  1£8). 

[hi  Baunqftor  of  tks  vrlao^al 
pending  the  action  la  sufficient  cause 
for  granting  an  extension  of  time  to 
surrender.  Waugh  v.  Aahford,  1 
Blng.  N.  Cas.  297,  27  BCL  <4«,  ISl 
Reprint  1130;  Harris  v.  Alcock,  2 
Cromp.  &  J.  486,  149  Reprint  206; 
Ruston  V.  Greene,  2  Dowl.  P.  C,  617; 
Maude  V.  Jowett,  3  East  146,  102  Re- 
print 652;  Stead  V.  Tates,  3  M.  A  P. 
272;  Offley  v.  DIcklns,  «  M.  «;  a  348, 
105  Reprint  1273;  Glendlnlng  v.  Rob- 
inson, 1  Taunt.  320,  127  Reprint  867. 
Bankruptcy  of  principal  as  grounds 
of  discharge  of  bail  see  supra  E  84. 

[c]  Where  tk*  hall  has  hsoons 
llnallj  ohaigsd  under  a  code  pro- 
vision which  Axes  the  liability  of 
ball  by  the  return  of  a  ca.  sa.  against 
defenoant  "not  found,"  the  court  has 
no  power  to  extend  the  time  of  sur- 
render. Whetstone  v.  Riley,  7  Oh.  St. 
614. 

[d]  Benewal  of  motion. — The  rule 
that  a  renewal  of  a  motion  made  be- 
fore  one  Judge  and  denied  cannot  be 
renewed  tiefore  another  Judge  on  the 
same  facts  wltliout  leave  does  not 
appty  where  an  aMiU«atlon  la  made 


due  to  impriatHunent,  sickness,  or  villful  eonduot 
of  the  latter;"  where  it  is  impossible  to  make  the 
surrender  owing  to  the  distaaoe  to  be  traveled^" 
or  to  the  sickness  of  the  bail;'^  or  where  they  have 
done  all  in  their  power  to  surrender  the  principal 
in  the  time  preacribed.^^ 

However,  permission  to  surrender  after  the  time 
allowed  by  law  sbmild  not  be  granted  where  the 
bail  have  the  means  of  indemnifying  themselves  in 
ease  of  recovery  against  them,^^  or  where  they  have 
been  guilty  of  inexcusable  laches.^* 

Application  for  stay.  But  bail  may  in  a  proper 
case,  within  the  legal  time  therefor,  make  applica- 
tion to  stay  proceedings  and  for  time  to  surrender 
where  the  principal  has  been  concluded  by  judg^ 
meut  on  default  after  failure  to  plead  his  dis- 
chaige.'* 

[%  133]  4.  Manner  of  Surrender— a.  Tja  Oen- 
eraL'^  Li  the  absence  of  any  statutory  formali- 
ties .or  rules  of  practice  prescribed  for  the  sur- 
render of  the  principal  by  his  sureties,  the  sur- 
render should  be  by  some  distinct  unequivocal  act 
accompanied  by  such  declarations  or  acknowledg- 
ments as  show  the  ease  to  which  it  apglies,"  and 

to  the  discretion  of  the  court  to  al- 
low an  extension  of  time  for  sur- 
render of  principal  after  an  applica- 
tion for  exoneration  as  a  matter  of 
right  has  been  denied  on  the  ground 
that  the  strict  time  had  passed.  Hall 
V.  Emmons,  9  AbbPrNS  870  [rev  82 
N.  T.  Super.  396]. 

11.  Uvlngston  v.  Bartlea,  4  Johns. 
(N.  T.)  478. 

13.  Safford  v.  Knight,  117  Mass. 
281.  Bee  also  Bogle  v.  Fltzhugb,  2 
Waah.  (2  Va.)  213. 

13.  Nichols  v.  Sutfln.  7  Cow.  (N. 
T.)  422  (which  may  be  granted  In 
such  case  after  Judgment  against 
them). 

14.  Geneva  Bank  v,  Reynolds,  12 
AbbPr  (N.  T.)  81.  20  HowPr  18:  t*eo. 
V.  New  York  C.  P.,  2  Wend.  (N.  Y.) 
263.  But  see  Rathbone  v.  Warren,  4 
Johns.  (N.  Y.)  310. 


[a]    ZUmrlaonmsat  of  ndncfpai^ 

Where  defendant  is  Imprisoned  on  a 
criminal  charge,  or  Is  In  jail  under 
civil  process,  either  has  been  con- 
sidered good  cause  for  enlarging  the 
time  of  his  bail  to  surrender  him. 
Campbell  v.  Ackland,  1  Cromp.  St  M. 
73,  149  Reprint  320;  Rex  v.  Fearne, 
[clt  Hodgson  V.  Temple,  1  Marsh.  1««, 
170];  Ashmore  v.  Fletcher,  13  Price 
623,  147  Reprint  1069;  Rouoh  v. 
Boucher,  10  Price  104,  147  Reprint 
257;  Tlnson  v.  White,  Price  P.  C. 
156:  Hodgson  v.  Temple,  fi  Taunt  60S, 
1  ECL  260,  128  Reprint  78E.  Contra 
Joyce  v.  Pratt,  6  Blng.  877,  19  BCL 
176,  130  Reprint  1826. 

IB.  Van  Renselaer  v.  Hoplclns,  8 
Cal.  (N.  Y.)  186.  Col.  A  a  Cas.  481. 

16.  Thomas  V.  Bulkley,  5  Cow.  <N. 
T.)  26;  Boardman  v.  Fowler,  1  Johns. 
Cas.  (N.  T.)  413, 

17.  Warner  v.  Hayden,  2  Wend. 
(N.  T.)  261. 

18.  Geneva  Bank  v.  Reynolds,  12 
AbbPr  (N.  Y.)  81,  20  HowPr  18. 

19.  Bode  V.  Malberger,  12  NTClv 
Proc  63;  Baker  v.  Curtis,  10  AbbPr 
(N.  T.)  279.  See  also  Denny  v.  Blu- 
menthal, 8  Mlac.  544,  28  NYS  744. 

90.  Franklin  v.  Thurber,  1  Cow. 
(N.  T.)  427  (after  return  of  writ 
against  ball). 

SI,  Where  or  to  whom  snrrender 
mad*  see  supra  S  129. 

03.  Glover  V.  Gominion,  31  S,  a  L. 
654;  Bomar  v.  Poole,  29  8.  C.  L.  119. 

[a]  Where  a  ■nrrendar  la  made  to 
the  sherUr,  he  should  acknowledge 
the  surrender  by  indorsement  on  the 
ball  bond,  or  by  a  separate  instru- 
ment In  writing.  In  which  should  be 
stated  the  case  or  cases  In  which  the 
surrender  has  been  made,  lioyars  v. 
Centsr,  88  B.  C.  li.  48». 
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an  Mtnal  honest  deliTery  of  the  body  of  the  prin- 
eipal  into  the  enstody  of  the  proper  antbonty.^' 
But  if  the  statute  or  rules  of  court  provide  that 
a  Burrender  1^  bail  of  their  prineipal  shall  be  made 
in  a  eertain  manner,  tiie  snmidw,  to  be  effeetnal, 
should  be  in  the  manner  preeeribed,**  The  ordi- 
nary requirements  as  to  the  manner  of  nnrender 
are  that  notice  be  giren  either  to  plaintilf  or  his 
attomev;'"  that  the  bailpieee  be  exhibited  to  the 
jndge  before  whom  proeeediiq^  ars  Immght  for 
the  eommitment  of  defendant  in  exoneration  of 
bail  or  to  the  sheriff  to  whom  the  surrender  ia 


made;'*  that  tlw  snnender  be  indraaed  iQMni  a  ee^ 
t^ed  oopy  of  the  nndertiddng  1^  tiie  (wBeer  mto 
whoae  custody  tiie  prineq»al  is  deliwed;*'  and, 
where  the  pnneipal  is  snxrendered  in  eonrt,  thst 
Mitry  as  a  matter  of  record  be  made  of  the  anrrender 
or  flKonOTstur;*"  and  in  eertain  eases  thai  pa^nnait 
of  eoata  be  made  by  the  bail.** 

i\  1841  K  Wban  Prineipal  AmfCed  or  Oofr 
Tirtad.  The  gawral  mle  is  that  if  a  principal  has 
been  eonunitted  to  prison  on  a  eriminal  diaige  ha- 
beas corpus  will  be  granted  on  motion  of  the  bail 
to  enable  them  to  surrender  him/*'  and  such  a  eonrse 


fb]    AppUostloa  for  mzma«r^It 

Is  not  neceesary  to  mako  appllcatton 
to  the  court  Cor  permission  to  sur- 
render the  principal  In  order  to  make 
such  surrender  valid.  Ellis  v.  Hay, 
1  Johns.  Cas.  <N.  Y.)  384. 

[c]   Tor  osrtiflMts  of  annmUlw  of 

Erfnclpal  by  bail  see  Sullivan  v. 
Richardson,  25  Oa.  164,  156. 
as.  Menude  v.  Butler,  39  8.  C.  L. 
440:  Olover  v.  Gomllllon,  31  &.  C.  L.. 
664,  658  (where  the  court  said:  "It 
will  not  sulTlce  for  the  ball  to  offer 
the  principal  to  the  sheriff  in  the 
street,  in  his  office,  or  other  place 
where  there  may  be  chance  of  es- 
cape, unless  the  sheriff  there,  after 
fall  notice,  expressly  accept  the  body. 
The  sheriff  has  the  right  to  take 
time  for  all  necessary  Inquiries,  and 
(after  ascertaining  the  rferht  of  the 
ball  to  render  ana  his  right  to  re- 
ceive,) to  reQUlre  that  the  body  be 
delivered  In  the  jail,  with  exact  no- 
tice of  the  case  In  which  it  Is  ren- 
dcrvd"). 

[a1   bsnflslMrt  nuxMidsr^Where 

a  prisoner  Is  brought  Into  open  court 
by  his  bail,  and  It  is  pubttclv  an- 
nounced that  he  la  surrendered,  but 
h«  Is  unknown  to  the  sheriff,  to  plain- 
tiff, and  to  plaintiffs  counsel,  and  a 
stranger  to  all  present  except  to  the 
ball  and  to  tha  presiding  Judge,  and 
upon  being  ordered  into  custody  he 
flees  frcmi  the  court  room,  and  es- 
capes wlthont  having  been  In  the  cus- 
tody of  the  sherllC  these  ftusts  do 
not  amount  to  a  valid  surrender,  al- 
though so  adjudged  by  the  court  then 

{present,  and  a  record  to  that  effect 
s  ordered  by  It.    Rountree  v.  Wad- 
dlU.  52  N.  C.  309. 

a«.  Doyen  v.  Leavltt,  7S  Me.  247; 
Cosine  v.  Walter,  55  N.  T.  304  (hold- 
ing that,  where  it  Is  required  by 
statute  that  an  order  be  obtained  to 
commit  defendant  to  the  custody  of 
the  sheriff,  and  that  upon  the  sher- 
ItTs  certificate  that  defendant  is  In 
custody,  and,  on  notice  to  plaintiff, 
an  order  exonerating  bail  may  be 
made,  until  this  is  done  ball  remain 
liable):  Stark  v.  Hemstead.  «  Hun 

iN.  T.)  801:  Qarofalo  v.  Prlvldl,  43 
[Isc.  859,  87  NTS  487  (holding  that 
under  (jode  Civ.  Proc  |  699,  prescrib- 
ing the  defenses  In  an  action  against 
the  sureties  on  a  ball  bond,  a  mere 
offer  to  surrender  the  principal  In 
exoneration  after  the  surety's  time  to 
answer  has  expired  Is  unavailable); 
Cameron  v.  Burger,  60  Or.  458,  120 
P  10;  Lalng  v.  Sllngerland,  17  Ont. 
392 

[a]  Ia  XTsw  Tork  the  sureties 
must  take  defendant  to  the  sheriff 
and  require  him  In  writing  to  Uke 
defendant  Into  his  custody.  They 
must,  at  the  same  time,  deliver  to  the 
sheriff  a  certified  copy  of  the  under- 
taking, whereupon  it  is  made  the 
duty  of  the  latter  to  "deUln  the  de- 
fendant in  his  custody  thereupon,  as 
upon  the  original  mandate,"  and  to 
acknowledge  the  surrender  by  a  cer- 
tificate in  writing;  and  where  the 
original  mandate  Is  the  order  of  ar- 
rest the  effect  of  any  surrender  which 
might  be  allowed  would  be  that  the 
sheriff  must  resume  the  custody  of 
defendant  because  of  the  original  or- 
der (or  arrest,  and  his  authority  for 
so  doing  would  rest  upon  the  demand 
of  the  sureties  and  the  papers  re- 


quired to  be  delivered  to  him  at  the 
time  of  the  surrender.  Stransky  v. 
Harris,  22  Misc.  691,  694,  49  NTS  11S3 
[rev  22  Misc.  16.  48  NTS  623J. 

[b}  Advloe  of  attocMT'— where  In 
an  action  on  a  ball  bond  the  sureties' 
acts  in  attempting  to  surrender  their 
principal  In  execution  were  Insuffi- 
cient, the  fact  that  such  acts  were 
performed  on  the  advice  of  their 
former  attorney  of  record  consti- 
tuted no  ground  for  a  new  trial.  In 
the  furtherance  of  Justice,  after 
Judgment  against  them  for  the 
amount  ot  the  bond.  OaroCalo  v. 
Prlvldl,  43  Misc.  359,  87  KTS  467. 

[c]  Ktatatocr  provlalons  mar  ta 
acme  oases  b*  msrely  dlreotory  and 
not  conditions  precedent  to  the  valid- 
ity of  a  surrender,  and  a  noncom- 
pliance with  a  provision  of  that  char- 
acter will  not  prevent  the  discharge 
of  the  suretlea.  Jones  v.  Varney,  8 
Cush.  (Mass.)  137  (holding  that  a 
provision  In  the  statutes  requiring 
that  ball  shall,  within  fourteen  days 
after  the  surrender  of  the  principal, 
deliver  an  attested  copy  of  the  writ 
with  a  return  thereon  to  the  Jailer 
was  merely  dlreotory,  and  the  deliv- 
ery of  such  copy  was  not  a  condi- 
tion precedent  to  the  validity  of  the 
surrender):  Cooke  t.  Beale,  1  Wash. 
(1  Va.)  813. 

as.  Maynadier  Wroe,  1<  P.  Cas. 
No.  9,361,  1  Cranoh  C  C.  443;  Sloan 
V.  Bryant.  28  N.  H.  67-  Thome  v. 
Hutchinson,  3  B.  &  a  112,  10  S>CI. 
69,  107  Reprint  «76. 

[a]  MoUee  re^Blrea  la  of  the  sur- 
render and  not  of  the  Intention. 
Cneveland  v.  Skinner,  66  III.  600. 

[b]  Snmoiaaoy  of  notloe^A  no- 
tice in  the  following  form,  although 
without  date,  served  by  ball  upon 
plaintiff's  attorney  on  the  day  of  sur- 
rendering their  principal,  was  held 
sufflclant:  "Tou  will  please  take  no- 
tice that  we  the  undersigned,  sure- 
ties for  B  In  the  case  of  A.  v.  a.  now 
pending  In  the  superior  court  within 
and  for  the  county  of  Suffolk,  have 
this  day  surrendered  him  to  the  keen- 
er of  the  Jail  at  said  Jail  in  said 
county  of  Suffolk,  at  11^  o'clock,  A. 
M."  Reed  v.  Maynard,  11  Allen 
(Mass.)  304  (holding  also  that  the 
omission  of  the  date  of  surrender 
did  not  affect  the  notice). 

[c]  Bignatitre  to  the  notloe  is  not 
an  indispensable  requisite.  Tucker  v, 
Bruce,  121  Mass.  400. 

se.  Blllott  V.  Dudley,  8  Mich.  62. 
See  also  Cameron  v.  Burger,  00  Or. 
468,  120  P  10. 

[a]  KvrroBdeT  has  been  held  TsUd, 
however,  although  the  ball  do  not  ex- 
hibit the  ballplece  to  the  sheriff,  nor 
any  other  written  evidence  of  their 
belnp  ball.  If  the  surrender  Is  made 
In  the  county  where  they  were  en- 
tered as  special  ball.  In  open  court, 
and  that  fact  Is  known  to  the  sher- 
iff. Evans  Preeland,  3  Munf.  (17 
Va.)  119. 

[b]  OopleB  of  the  baUpieos  re- 
quired to  be  produced  In  proceedings 
to  Burrender  defendant  by  special 
ball  need  not  be  certified,  and  the 
sheriff's  certificate  shows  that  de- 
fendant la  in  custody  by  virtue  of 
the  commitment,  where  the  commis- 
sioner indorses  an  order  of  commit- 
ment on  one  copy  of  the  ballplece  and 
the  sheriff  oertlnes  on  the  other  oopy 


that  he  had  defendant  In  his  cus- 
tody. Morgan  v.  Jones,  117  Mich.  59, 
75  NW  280. 

[c]  Ooplss  of  reoogulsanoe. — ^It  Is 
not  sufficient  In  such  a  case  tb*t  cop- 
ies  of  the  recognizance  be  preaenied 
to  the  Judge,  Instead  of  the  baUplece. 
Elliott  V.  Dudley,  8  Mich.  <2. 

[d]  ZBdorasmeat  of  order  oa  ball- 
utece.  In  Michigan  under  Comp.  L. 
I  10,048  subs  8,  requiring  the  In- 
dorsement of  an  order  liberating  the 
ball  on  the  second  copy  of  the  bail- 
pleoe,  an  indorsement  on  a  piece  of 
paper  attached  to  the  ballplece  is 
sufficient.  McNeal  v.  Van  I>ua«r.  14t 
Mich.  693.  105  NW  1109. 

V7.  Hume  v.  Norris,  6  Or.  478. 
Bee  also  Moyers  v.  Center,  81  S.  C  L. 
439 

88.  Whltton  V.  Harding.  IS  Masa 
635;  Colgan  v.  Supplee,  20  WUyNC 
iSt!*392  SUngorland,  IT 

[a]   Ttat  taHtrw  of  eaeawti  auv 
be  mads  after  tfias  UsatteA  tbersf or 
see  Strang  v.  Barber,  1  Jolma. 
(N.  T.)  329. 

BatVT  of  •xonsrstor  reBsmij  see 
supra  1  102. 

as.  Cleveland  v.  Skinner,  5*  HL 
600;  Bartlet  v.  Falley.  6  Maas.  Sit; 
Brownelow  v.  Forbes;  2  Johns.  (N. 
T.)  101:  Parker  v.  Tomlinson.  3 
Johns.  Cas.  (N.  T.)  220:  Horn  v. 
Whltcombe,  6  Dowl.  P.  C.  328  (hold- 
ing that  the  rendering  of  tbe  prlnd- 
I>al,  and  notice  thereof  by  bail,  does 
not  operate  as  a  stay  of  proceedlngit 
unless  the  costs  of  the  writ  and  aerv- 
ice  thereof  are  paid).  But  compart 
Morgan  v.  Jones,  117  Mich.  59,  75  NW 
280  tdist  Cosine  v.  Walter,  58  N.  T. 
304;  Geneva  Bank  v.  Reynolds.  11 
AbbPr  (N.  T.)  81.  20  HowPr  13; 
Mayell  v.  Follett,  7  Wend.  (N.  T.) 
507]  (holding  that  nonpayment  of 
accrued  costs  does  not  make  void  tbe 
proceedings  for  the  surrender  of  tbe 
principal,  where  no  objection  to  tbe 
commissioner's  order  of  discharge  U 
made  and  there  Is  nothing  to  indicate 
that  defendant.  In  the  action  on  the 
ball  bond,  had  any  knowledge  of  the 
amount  thereof  until  It  was  stated 
in  court,  whereupon  they  were  di- 
rected to  pay  the  amount  forthwith 
and  a  verdict  was  ordered  In  their 
favor). 

[a]  Ball  should  seek  plalBtW  and 
pay  ths  costs  without  waiting  tvt  de- 
mand.   Cathcart  v.  Cannon,  1  Johna 

Cas.   (N.  T.)  220. 

[b]  If  separate  writa  of  mL  ft. 
are  Issued  against  two  sureties  who 
have  become  Jointly  and  severally 
liable,  and  a  surrender  Is  made  br 
one  of  them,  the  costs  of  both  writs 
should.  It  has  been  decided,  be  paM 
by  such  surety.  Penalnston  ▼ 
Thornton,  19  F.  Cas.  No.  10.«)Sa,  1 
Cranch  C.  C.  101. 

80.  Way  v.  Wright.  E  Mett 
(Mass.)  380:  Atkinson  v.  Prtne.  41 
N.  J.  L.  28:  Biggnell  v,  Forreat.  1 
Johns.  (N.  T.)  482:  Daniel  -v.  Thomp- 
son, 16  East  78,  104  RepHnt  T74: 
Taylor's  Case.  8  Blast  28^  102  Re^tet 
58C:  Sharp  v.  Sheriff.  7  T.  R.  228.  Ill 
Reprint  945.  See  also  Lrf>ewentbal  t. 
Wagner.  69  N.  J.  L.  1S».   54  A  2St 

[a]    arc  snnmazir  '-T-rrfsi  saiis 
But  It  has  been  held  that,  where  de- 
fendant is  in  criminal  custody,  tb« 
court  will  not  Interfax  soinmarftT 


For  later  oMM.  Omlovamlo  and  ohwfM  In  tha  law  m*  ovinvlatlve  AnnotaUons,  same  UUe,  pays  and  not*  nv^w. 
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may  also  be  followed  where  the  principal  has  been 
eoQTieted  of  a  crime,'^  although  in  the  latter  case 
the  more  proper  and  expedient  oourae  is  probably 
to  diwhai^e  the  sureties  on  motion.^^ 

Ji  135]  5.  Effect  of  Surrender— a.  On  Fiinci- 
pal  A  surrender  removes  the  effect  of  the  reeo^ 
nizanee  o£  bail,  or  bail  bond,  and  leaves  the  princi- 
pal under  Uie  power  of  the  original  proeess  in 
the  same  muiner  as  if  the  bail  had  never  been 
taken."  It  has  been  held  that,  to  authorize  an  order 
that  the  principal  who  has  been  surrendered  in  dis- 
ehai;g:e  of  bail  be  committed  in  execution,  a  motion 
therefor  abonld  be  made."  Commitment  of  the 
prine^Ml  into  custody  may  also  be  ordered  on  his 
anrrender  by  his  bail  on  affidavit  by  plaintiff  that 
defendant  is  about  to  leave  the  state.'' 

[i  136]  b.  Oa  Snzetiet.  Bail,  by  a  valid  and 
I^oper  Bonreader  of  their  principal,  are  diseharged 


from  liability  on  their  bond.**  . 
Where  two  or  more  pwaons  become  sureties  on 

a  bail  bond,  a  surrender  of  the  principal  by  one 
of  them  may  be  good  as  to  all,"'  except  where  the 
liability  of  one  or  more  has  become  fixed.'* 

137]  6.  Bight  of  BaU  to  Anest  PrindpaL 
As  in  contemplation  of  law  the  principal,  from  the 
time  of  entering  into  the  recognizance  or  bail  bond, 
is  in  the  oontinoal  custody  oi:  his  bail,*"  the  latter 
may,  at  any  time  before  the  right  to  surrender  the 
principal  in  their  dischai^  is  extinguished,**  ar- 
rest and  take  him  into  actual  custody.*^ 

What  Mthority  neceanry.  This  right  results 
from  the  nature  of  the  nndertaking  of  bail,  and 
if  there  is  no  statutory  provision  to  the  contrary 
it  need  not  be  exercised  by  process,  but  ordinarily 
the  bail  may  arrest  the  principal  without  any 
warrant"  <a  bailpieoe.** 


for  the  purpose  of  brlnglnr  him  up 
to  be  surrendered,  Currie  v.  Kinnear, 
1  B.  A  B.  23,  6  ECL.  482,  129  Reprint 
C33;  Folkeln  v.  Critlco.  13  East  467, 
104  Heprlnt  448;  Grant  v.  Fasan.  4 
Bast  181,  102  Reprint  802;  Bennett  v. 
Kinnear,  S  Moore,  C.  P.  260. 

[b]  A  iwMtlo  ooattiMd  Is  »  lu>a- 
l^tet  may  be  brought  Into  court  by 
a  writ  of  habeas  corpus,  to  be  ren- 
dered In  dlscharere  of  t>all.  Ptllop  v. 
Sexton,  3  B.  A  P.  560,  127  Reprint  297. 

[c]  In  irsw  Jeniey  It  has  been 
held  that  whether  relief  will  be 
granted  by  habeas  corpus  or  by  ex- 
tending the  time  for  surrender  or 
hy  discharge  on  motion  will  depend 
upon  the  fact  as  to  which  mode  will 
be  more  bensflclal  to  plalntW.  Steel- 
man  V.  Uattix.  »9  K.  J.  lu  247,  20 
AmR  389. 

SI.     Way    V.    Wright.    6  Mete. 
(Mass.)  380:  BIgslow  v.  Johnson.  19 
Mass.  218;  Fowler  v.  Dunn,  4  Burr. 
2034.  >8  Rsprlnt  60  (where  a  habeas 
corpus  was  moVsd  for  on  behalf  of 
th«  ball  to  bring  In  defendant,  who 
was  convicted  of  Mony,  and  was  on 
shipboard,  about  to  be  transportsd; 
the  motion  was  refused  by  the  court 
on  the  ground  of  Inconvmlsnce,  as 
the   vessel  was  ready  to  sail  and 
much  delay  might  be  occasioned  by 
It.     The  court  added  that  the  ball 
mig-ht  aa  well  move  for  the  habeas 
corpus   after  actual  transportation, 
as    the   king's  writ  runs  Into  the 
colonies). 

Sfl.  Way  V.  Wright,  E  Mete. 
(Mass.)  380;  Atkinson  v.  Prlne.  4S 
N.  J.  L.  28;  Loflln  V.  Fowler,  18 
Johns.  <N.  T.)  <2E;  Oathcart  ▼.  Can- 
non. 1  Johns.  Cas.  (N,  T.)  28.  Col.  A 

o.  Cas.  es. 

ta]  The  wason  for  the  dlsUno- 
«loB  Is  that  when  a  party  Is  merely 
confined  on  a  charge  he  may  be  ac- 
Qultted.  and  plalntHI  may  derive 
some  benefit  from  taking  him  on  hie 
execution,  but  when  In  prison  under 
sentence  no  advantage  can  be  de- 
rived from  his  execution,  as  the  pris- 
oner will  immediately  be  remanded, 
md  a  habeas  corpus  Is  an  unneces- 
mry  expense.  Way  v.  Wright,  S 
hietc.    fMasfl.)  380. 

33.  Kellogg  V.  Manro,  9  Johns.  (N. 
r.>  300,  301  (where  the  court  Bal4: 
•A  person  In  custody,  on  surrender, 
n  a  civil  suit.  Is  committed  by  a 
lommlttltur  under  the  hand  of  the 
udK^i  and  is  detained  under  the 
rlKlnal  process  by  which  he  was  at 
irst  arrested"). 

Ca]  Wlisce  the  statnts  prorlOM  for 
.  <w>,pla»  ■  against  an  abseondlag  asM^ 
tne  Justice  to  whom  the  ball  enr- 
enders  such  principal  may,  under 
de  stmtute,  commit  him  to  ^1,  an- 
»S8  Hm  procures  ball  for  his  appear- 
noe  on  the  continuance  day,  so  that 
B  nuLy  be  had  if  needed  on  execution, 
rortben  v.  Prescott,.S0  Vt.  68.  11 
690:  Abells  V.  Chlpman,  1  Tyler 
irt.>  377  (holding  that,  when  tall 
xrren^rs  the  pnndpal  in  a  JM> 


tlce's  court  the  Justice  may,  by  parol, 
order  him  Into  the  custody  of  an  offi- 
cer who  may  detain  him  while  the 
court  Is  open;  but  the  offlcer  cannot 
detain  him  after  the  court  is  ad- 
journed, unless  he  has  a  mittimus 
from  the  Justice). 

[b]  If  a  pvlnolpal  who  has  bssn 
OlstAanred  nndsv  aa  Insotrent  law  is 
surrendered  by  the  special  ball  he 
will  be  discharged  from  custody  by 
the  court.  Richardson  v.  Mclntyre. 
20  F.  Cas.  No.  11,789,  4  Wash.  C.  C. 
412. 

tc]    Dstalnlaf  after  indcmsnt^A 

defendant  who  has  been  surrendered 
before  Judgment  may,  under  some 
statutes,  be  detained  In  custody  a 
speclfled  time  after  Judgment. 
Whitehead  v.  Bishop,  28  N.  B.  311 
(construing  Consol.  St.  c  38  I  4). 

84.  Peter  v,  Suter,  19  F.  Cas.  No. 
11.021,  1  Cranch  C.  C.  811.  But  see 
Howser  v.  Delllnger,  23  N.  C.  475  (to 
the  effect  that,  although  plabitlff 
may  not  pray  for  the  committal  of 
the  principal  in  execution,  it  will  not 
In  all  casss  operate  as  a  discharge 
of  the  latter  from  execution).  Com- 
pare liswrence  v.  Qraham.  9  Wend. 
(N.  T.)  477  (holding  that  although 
the  ban  may  avail  themselves  of  the 
fact  that  piainttfT  had  given  notice 
of  the  exception  to  ball,  where  no  ex- 
ception was  In  fact  entered  on  the 
ballpiece,  yet  If  waived  by  them  de- 
fendant cannot  avail  himself  thereof 
for  the  purpose  of  obtaining  his  dis- 
charge when  surrendered). 

as.  Famiers*  Bank  v.  Freetand,  BO 
N.  C.  328. 

Se.   See  supra  IS  73,  75. 

37,  Compton  v.  Williams,  27  (3a. 
29:  Klbbe  v.  Ballard,  Col.  A  C.  Caa 
(N.  Y.)  66. 

[a}  Where  the  haU  have  bean  sued 
JolaUr  (1)  a  surrender  of  the  princi- 
pal by  one  of  them  will  discharge 
all,  although  It  Is  declared  In  this 
case  to  be  otherwise  If  sued  sev- 
erally. Kibbe  v.  Ballard.  Col.  &  C. 
Caa  (N.  T.)  66.  (2)  But  In  an  early 
case  In  Kentucky  it  was  held  that, 
where  the  bond  is  a  Joint  one  and 
suit  Is  commenced  against  otie  of  the 
sureties,  a  surrender  of  the  principal 
by  him  will  discharge  all  except  as  to 
costs.  Myers  v.  Irons,  1  A.  K.  Marsh. 
(Ky.)  156. 

38.  Cleveland  v.  Skinner,  66  111. 
GOO  (holding  that,  where  the  liability 
of  one  or  more  of  the  others  has 
already  become  flxed,  such  liability 
will  not  be  affected  thereby,  although 
the  surrender  will  discharge  the  one 
making  It): 

3S,    Se^  supra  I  7. 

40.  Bee  Com.  v.  Johnson,  3  Cush. 
(Mass.)  454,  469  (where  the  cour^ 
said:  "The  only  legal  purpose  known 
to  the  law,  for  which  the  ball  may 
take  the  principal  Into  custody,.  Is 
to  surrender  him,  and  thus  discharge 
himself  from  liability  as  tall.  When, 
therefore,  there  Is  no  legal  r^ht  tq 
anrrendsr  tbe  prtneUial,  thsre  la  no 


legal  purpose  for  which  the  tail  can 
take  and  keep  him  In  custody"). 

[a]  Death  of  plalatlff.— The  death 
of  plaintiff  does  not  have  the  effect 
Of  discharging  the  tall,  or  of  affect- 
ing the  recognisance  by  which  he  Is 
bound,  and  therefore  the  fact  that 
the  creditor  has  died  since  the  recov- 
ery of  the  Judgment  does  not  affect 
the  right  of  tall  to  arrest  the  princi- 
pal.   Parker  v.  Bldwell,  3  Conn.  84. 

[b]  An  order  dlsohanlag  ttie  vrta- 
oipal  from  arrest  extinguishes  the 
right  of  the  ball  to  take  him  Into 
actual  custody.  Peo.  v.  Hathaway,  806 
III.  42,  68  NE  1053  [afl  102  III.  A.  628]. 

[cl  The  bait  of  one  vartaer  has 
no  right  to  arrest  his  principal  after 
the  debt  has  in  fact  been  paid  by 
another  partner.  Hlnton  v.  Oden- 
helmer,  57  N.  C  406. 

41.  Parker  v.  Bldwell,  S  Conn.  84; 
Bx  p.  Lafonta,  2  Rob.  (La.)  496;  Fisk 
v.  Comstock,  2  Rob.  (La.)  26;  Hen- 
derson  v.  Lynd,  2  Mart.  (La.)  67.  S 
AmD  726:  Sheers  v.  Brooks,  3  H.  Bl. 
120.  126  Reprint  4«S:  Payne  v.  Sp«9- 
ner,  6  U.  A  S.  231.  106  Reprint  13»: 
■   Otm  amd  orlnlaal  silks  —The 


ta]  _.  ____ 

rights  of  tall  to  arrest  and  surren- 
der the  prlnoipal  In  their  own  dls- 
ctarge  are  the  same  In  civil  and  In 
criminal  casea  Taylor  v.  Talntor,  16 
Wall.  (U.  6.)  366,  21  L.  ed.  287;  Harp 
V.  Osgood,  2  Hill  (N.  T.)  216. 

[b]  Temsles  ars  not  axenat  from 
arrest  under  a  tall  writ,  although  a 
statute  may  exempt  them  from  ar- 
rest under  a  ca.  sa.  Jarvls  v.  Alex- 
ander, 26  B.  C.  L.  143;  Desprsng  v. 
Davla  14  8.  C.  L.  16. 

[c]  Althoitfh  a  prlac^al  Is  prM- 
leged  trom  arrest  hr  his  creditors,  by 
the  tankruptcy  law,  the  taking  of  a 
bankrupt  by  his  tall  is  not  an  ar- 
rest within  the  meaning  of  the  law. 
E:x  p.  Oibbons,  1  Atk.  238,  26  Reprint 
153;  Payne  v.  Spencer,  6  M.  A  8. 
231.  105  Reprint  1229. 

[d]  BaU  talow^Ball  to  the  sher- 
iff have  no  right  to  take  thelrprlncl- 
pal  into  custody.  Rex  v.  Hughes, 
3  C.  A  P.  373,  14  BCL  616. 

4a.  state  V.  Cunningham,  10  La. 
Ann.  893;  Com.  v.  BrlMtett,  8  Pick.' 
(Masa)  138. 

[a]  Arrest  of  prladpal  hr  ball  «a- 
flsr  Told  recognisanoe.— where  the 
special  tall  of  defendant  In  a  suit 
before  a  Justice,  with  a  view  to  dis- 
charging his  liability,  obtained  a 
transcript  from  the  Justice's  docket, 
which  he  bona  fide  considered  and 
employed  aa  sufficient  authority  In 
arresting  and  committing  defendant, 
although  the  recognisance  of  tall  In 
the  form  In  which  it  was  taken  was 
void,  the  transcript  was  nevertheless 
ouch  a  color  of  authoTlty  as  would 
not  Aggravate  the  damages  In  a  suit 
aftwward  brought  against  him  by 
such  defendant  for  an  assault  ana 
tattsry  and  for  false  imprlsoanient. 
Campbell  t.  Blshataiver.  2  Watts 
(Fa.F  447.  -  _ 

43;  Worthen  t.  Presoott,  60  Tt.  <8, 
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Form  and  manner  of  arrest  The  arrest  may  be 
made  while  the  principal  is  attending  ooart,^*  or 
on  a  Sunday  and  it  has  been  held  that  it  may  be 
made,  altfaongh  the  principal  is  in  the  custody  of 
another  person  who  has  subsequently  become  bail 
for  him.*' 

Employment  of  force.  It  has  been  said  that,  if 
the  principal  is  refractory,  the  bail  may,  use  force.*^ 
He  may  enter  the  principal's  house  to  take  him;*' 
and  generally  the  bail  has  a  right  to  break  the 
outer  door  of  the  principal's  house,  after  be  has 
signified  the  cause  of  bis  coming  and  has  requested 
admission  and,  if  his  safety  requires  it,  he  will 
be  justified  in  breaking  the  door  and  in  entering 
without  this  preliminary  step."** 

Selection  of  right  to  arrest.  The  bail  may  not 
only  seize  the  principal  himself,  but  he  may  call 
upon  other  persons  to  assist  him,  and  they  will  be 
justified  by  his  command;"'  or  he  may  depute  an 
agent  to  take  the  principal;''^  but  while  a  person 
so  deputized  may  ccdl  in  the  aid  of  others  in  making 

11  A  690  (it  was  saM  In  this  case  that 
the  right  of  bail  to  apprehend  their 
principal  Is  not  at  all  dependent  upon 
their  having  a  ballplece,  which  Is 
not  process,  nor  In  the  nature  of 
process,  but  Is  only  evidence  that 
the  surety  has  become  bail).  Bee  also 
•upra  G  4. 

44.  Smith  V,  Catlett,  22  P.  Cas.  No. 
13,021,  1  Cranch  C.  C.  56;  Marshall  v. 
Carhart,  20  Ga.  419;  Broome  v.  Hurst, 
4  Teates  (Pa.)  123.  In  Horn  v.  Swln- 
ford.  D,  &  R.  N,  P.  20.  16  ECL  417. 
an  absconding  principal  wae  seized  in 
the  court  of  exchequer,  while  attend- 
ing on  subpoena  as  a  witness;  and 
Chief  Baron  Richards  said.  In  an- 
swer to  a  motion  to  discharge  him 
on  the  ground  of  privilege,  that  the 
seizure  was  not  an  arrest,  but  a  re- 
caption. 

45.  Broome  v.  Hurst,  4  Teates 
(Pa.)  123;  Anonymous,  6  Mod.  231, 
8?  Reprint  982. 

46.  Sharpless  T.  Knowles.  21  P. 
Cas.  No.  12,71S.  2  Cranch  C.  C.  129. 
But  see  Holsey  v.  Trevlllo,  6  Watts 
(Pa.)  402. 

47.  Rex  V.  Butcher,  1  Peake  N.  P. 
169. 

[a]     inuMOMsarr  fonM^But  if 

the  ball  use  more  force  than  Is  neces- 
sary, they  will  become  trespassers 
ab  initio,  and  liable  for  false  im- 
prisonment. Pease  v.  Burt,  3  Day 
(Conn.)  485. 

48.  Sheers  v.  Brooks,  2  H.  BI.  120. 
126  Reprint  463.  ,^ 

4*.  Read  v.  Case.  4  Conn.  166.  10 
AmD  110:  NIcolls  v.  Ingersoll,  7 
Johns.  (N.  Y.)  145.  BUt  Bee  Sheers 
V.  Brooks,   2  H.  Bl.  120.  138  Re- 

EHnt   463    (holding    that   he  may 
reak   a   door,   but   not   an  outer 
one). 

[a]    Tlis  vows*  of  hall  la  this  r»- 

2 sot  la  Muaoffotts  to  Oat  of  the 
•rlir  who  may  break  open  an 
outer  door  to  take  prisoner  who 
has  escaped  from  arrest.  NIcolls 
v.  Ingersoll.  7  Johns.  (N.  T.) 
146. 

60.  Read  v.  Case,  4  Conn.  166.  10 
AmD  110  (holding  that,  while  a  pre- 
vious demand  is  ordinarily  necessary 
to  render  the  entry  lawful,  yet.  If 
the  safety  of  the  ball  or  that  of  his 
substitute  is  endangered  by  the 
threatened  violence  of  the  principal, 
his  door  may  be  broken  without  de- 
manding admittance). 

61.  Ex  p.  Lafonta,  2  Rob.  (La.) 
49S;  Pyewell  v.  Stow,  3  Taunt.  425, 
128  Reprint  169. 

[al  Oonmuuidlafl-  Mslstenoo  of 
tlMrut^— Ball  may,  at  common  law, 
command  the  assistance  of  the  sher- 
iff and  his  otncers  In  taking  the  prin- 
cipal. State  T.  Cunningham,  10  La. 
Ann.  S9S.        _    .      „        .  L 

aa.  Conn.— Read      Case,  4  Conn. 


166,  10  AmD  110;  Parker  t.  Bldwell, 

3  Conn.  84 ;  Pease  v.  Burt,  S  Day 
485. 

Del. — State  v.  Mahon.  8  Del. 
568. 

Mass. — Com.  V.  Briekstt.  8  Pick. 
138. 

N.  T.— NIcolls  V.  InRenwll,  7 
Johns.  145;  Boardman  v.  Fowler,  1 
Johns.  Cas.  413. 

Pa. — Holaey  v.  Trevlllo,  t  Watts 
402. 

See  also  supra  I  128. 
[a]     Wltat  MoMsarr  to  detrato 

powsTif— (1)  In  Kentucky  it  has  been 
decided  that  the  arrest  of  the  princi- 
pal by  a  third  person  can  be  author- 
ized only  by  the  written  Indorsement 
of  the  surety  on  the  certified  copy 
of  the  bail  bond.  Marking  v.  Needy, 
8  Bush  (Ky.)  22.  <2)  In  a  case  in 
New  York  where  ten  persons  were 
on  the  bail  bond  an  authority  by 
eight  of  them  to  arrest  the  principal 
was  held  sufficient.  In  re  Taylor,  7 
HowPr  (N.  T.)  212. 

63.  State  v.  Mahon,  8  Del.  568. 

64.  Johnson  T.  Tompkins.  13  F. 
Cas.  No.  7.416,  Baldw.  578;  Sharpies* 
V.  Knowles,  21  P.  Cas.  No.  12.712,  2 
Cranch  C.  C.  129  (holding  that  ball 
may  pursue  their  principal  Into  an- 
other Jurisdiction,  and  then  take 
him  out  of  the  custody  of  those  who 
have  subsequently  become  his  ball 
there,  thus  preventing  the  latter 
from  surrendering  htm  In  such  Juris- 
diction); Ruggles  V.  Corey.  3  Conn. 
419:  Parker  v.  Bldwell,  3  Conn.  84; 
Pease  v.  Burt,  3  Day  (Conn.)  485; 
Ex  p.  Lafonta,  2  Rob.  (La.)  485;  Fisk 
V.  Comstock.  2  Rob.  (La.)  26:  Hen- 
derson V.  Lynd.  2  Hart.  (La.)  57,  6 
AmD  726;  NIcolls  v.  InBOrsoll.  7 
Johns.  <N.  T.)  145. 

66.  See  cases  Infra  this  note, 
[a]  Ob  notion  to  est  aside  pio- 
oosduurs  in  e  suit  on  a  bail  bond  for 
irregularity,  an  affidavit  used  on  such 
motion  Is  properly  entitled  in  such 
suit,  and  not  In  the  original  cause. 
Phelp  v.  Hal!.  5  Johns.  (N.  Y.)  367; 
Pell  V.  Jadwin,  J  Johns.  (N.  Y.)  448. 
See  also  Ex  p.  Metsler,  5  Cow.  (N.  Y.) 
287. 

In  criminal  psosoomtlona  see  infra 

II  323-335. 

50.  Seymour  v.  Curttss,  1  Wend. 
(N.  Y.)  105  (holding  that  ball  to  the 
sheriff  are  entitled  to  relief  on  the 
usual  terms,  although  the  sheriff, 
after  a  rule  for  attachment,  for  not 
bringing  In  the  body,  pays  plaintiff's 
demand);  Haswall  v.  Bates,  9  Johns. 
(N.  Y.)  80;  Ellia  v.  Berry,  Col.  A  C. 
Cas.  (N.  Y.)  62.  See  also  Loewen- 
thal  V.  Wagner,  69  N.  J.  L.  129,  64 
A  252  (holding  that,  under  the  pe- 
culiar circumstances  of  that  case, 
ball  to  the  Bherltt  ahould  be  dls- 
charsed,  and  money  deposited  with 


the  arrest,  he  cannot  in  turn  appoint  a  deputy  for 
that  purpose.'" 
Following  principal  into  foreign  jurisdiction.  The 

liability  of  the  principal  to  be  seized  by  bail  arises 
from  the  contract;  and,  on  the  ground  that  a  valid 
contract  made  in  one  state  is  enforceable  in  an- 
other according  to  the  law  there,  where  the  principal 
would  be  liable  to  such  seizure  in  the  state  in  which 
the  contract  of  bail  was  made,  hia  bail  may  follow 
him  into,  and  may  take  him  in,  another  jnrisd^tion 
or  state." 

138]  M.  Rdief  in  Case  of  Forfeiture— 1.  Li 
OeneraL  It  has  been  held  that,  upon  proper  apph- 
cation  made  for  that  purpose,"  the  conrt  will  grant 
relief  to  bail  to  the  sheriff  in  all  cases,  on  the  nnul 
terms,  upon  the  return  of  the  writ  against  them,'* 
but  not  after  judgment  has  been  recovered  against 
the  sureties  upon  their  undertaking.''  In  some  eases, 
however,  it  may  be  proper  to  open  the  jud^oit 
and  enter  an  ezoneretur  as  to  the  bail;"  and,  al- 
though the  bail  may  bare  been  guilty  of  laches, 

the  sheriff  as  additional  secnrltr 
should  be  returned  to  the  ball); 

[a]  After  the  dMth  of  th»  princi- 
pal, ball  may  be  so .  relieved.  Bulk- 
ley  V,  Colton,  1  Johns.  (N.  Y.)  51>. 
See  also  supra  I  73. 

[b]  Mmly  loss  of  trial  will  not 
be  sufllclent  to  prevent  sucb  relief, 
unless  such  loss  was  caused  by  de- 
fendant's delay  after  bail  Is  called 
for  and  without  neglect  on  ptainUlTs 
part.  Elles  v.  Berry,  CoL  *  C.  Caa 
(N.  Y.)  68. 

[c]  SoBd  to  stud  as  MOSXtIr'— 
(1)  Where  plaintiff  has  been  deliured 
in  the  trial  of  his  cause,  owing  to 
delay  in  putting  In  special  bail,  the 
bond  must  stand  as  security  for  the 
debt  to  be  recovered  (McF^land  v. 
Holmes,  5  Serg.  &  R.  (Pa.)  60;  Fil- 
ler V.  Probasco,  1  Browne  (Pa,)  23S); 
<2)  except  where  plaintiff  may  be  pat 
in  as  good  a  condition  as  if  there 
had  been  no  delay  (State  Bank  t. 
Lassel.  2  Testes  (Pa.)  387). 

ST.  Bode  v.  Maiberger,  12  NTCIv 
ProG  53  (holding  that  it  Is  then  too 
late  for  them  to  apply  for  exonera- 
tion, as  the  Judgment  Is  a  contract 
debt  of  record  against  them).  An* 
see  Claxton's  Case,  1  Ashm.  (Pa.) 
102  (holding  that.  If.  owing  to  the 
failure  of  defendant  to  file  nls  peti* 
tlon  in  time,  the  bail  bond  becomes 
forfeited,  the  court  has  no  power  to 
relieve  the  surety  by  allowing  de- 
fendant to  file  hlB  petition  and  to  be 
heard  subsequently). 

58.  Com.  V.  Howard.  11  WklyNC 
(Pa.)  81  (where  it  appears  that  plain- 
tiff had  arrested  the  principal  la 
pursuance  of  information  furnlsbetf 
on  behalf  of  the  bail,  and  had  lodged 
him  in  Jail  from  which  he  was  sub- 
sequently discharged  under  the  In- 
solvent law).  See  also  Keerle  t. 
Norrls,  2  Va.  Cas.  <4  Va.)  217  (where 
It  was  declared  that  an  office  Judg- 
ment against  defendant,  and  his  ap- 
pearance ball,  the  latter  afterward 
becoming  special  bail,  miffbt  be  art 
aside). 


[at   Pioessdiay  in  ontlswxr.  In  a 

bailable  action,  will  not.  tt  has  beea 
held,  be  reversed  on  motion  and  all- 
davit,  on  the  ground  that  defendaat 
was  not  a  citizen  of  the  atate, 
leaa  special  bail  is  put  in  by  defend- 
ant on  a  writ  Issued  by  plaintiff  la 
a  new  action.  Roosevelt  v.  Cnm- 
melln.  18  Johns.  (N.  T.)  263. 

[b]  Whste  ball  ban  boon  ytt' 
■onatsfl.  a  vacation  of  ball  may 
ordered.  Suoh  order,  however.  wDl 
be  stayed,  where  the  peraonatkM 
was  felonious,  until  the  feloo  Ins 
been  prosecuted  to  effect.  Raaoara 
v.  Noble,  2  Johns.  CaoL  (N.  T.) 
293. 

[c]  Am  amUeafelom  foe  «  eav«- 
esdsal   cannot  be  granted  on  tb* 


J^r  latar  omnt.  dmioyneBte  and  ekaafes  In  the  law  see  cumulative  Annotattona,  aame  title, Mjfa  and  not*  numbtf. 
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zelief  may  in-flome  oases  be  graated.^  ThttB,  wb«re 
the  bail  have  anbetantially  performed  their  duty  of 
amTend^n^r  the  prindpal,  they  may,  although  not 
entitled  to  a  dischai^e,  be  relieved  on  termB.'"  , 

Ei^t  to  defend  nit  against  prtnciitaL  Bail  to 
the  sheriff  in  civil  eases  have  been  permitted  to 
defend  the  original  suit  against  the  principal.'^ 

139]  S.  EQiiitable  Relief.  If  a  judgment  at 
law  has  been  rendered  against  the  bail  who  made 
no  defense,  equity  will  not  grant  relief  therefrom,"* 
unless  it  apiSears  that  the  bail  bad  good  cause  for 
not  defendling  the  action  at  law;°°  nor  will  .equi- 
table relief  be  granted  before  the  condition  oi  the 
bail  bond  has  been  broken.***  Where  in  a  suit 
against  the  bail  they  are  entitled  to  equitable  relief, 
the  court  may  grant  it,  although  the  original,  action 
was  in  another  court;""  and  bail  ,are  not  estopped 
from  equitable  relief,  on.  account  of  any  delay  aris- 
ing from  a  mistake  of  a>new  law,  in  a  matter  in 
which  counsel  and  judges  have  differed."" 

140]    3.  Stay  of  Plroceedings.  Proceedings 


agaiQst  ba[ilMq;K)n  theu:  undertaking  may,  upon  a 
proper  ahQwii^  theirefor,  be  stayed."'  The  allow- 
ance of  a  writ  of  error  operates  as  a  stay  of  pro- 
oec^fBSB;*"  and  an  injunction  to  stay  proceedings 
against  the  principal  stays  all  proceedings  against 
special  bait."" 

An  application  for  a  stay  on  a  bail  bond  should, 
if  -  made  on  behalf  of  the  original  defendant,  be 
founded  on  an  affidavit  of  merits;  and  if  made  in- 
behalf  of  the  sheriff,  upon  an  affidavit  to  the  ef- 
fect that  .the  application  is  made  in  g^d  faith, 
on -his  behalf)  at  his  own  expense,  for  his  own  in- 
demnity, .and  without  collusion  with  the  original  de-, 
fendant;'**  such  affidavit  may  be  entitled  either  in 
the  action'  against  the  bail  or  in  the  original  ac- 
tion.'* The  application  should  be  made  season- 
ably, or  it  will  be  denied  on  the  ground  of  laches.'* 

Payment  of  .costs  is  usually  required  as  a  condi- 
tion of  such  a  stay."  Where  proceedings  are  stayed 
by  an  -agreement  in  the  nature  of  a  mle  and  by 
the  filing  of  special .  bail,  defendant  should  plead 


Sound  that  plaintiff  had  ne^lbcted 
r  three  months  to  charge  defendant 
in  execution,  unless  the  ball  have 
t>een  exonerated;  and,  when  the  mov- 
\ng  papers  on  an  application  for  su- 
persedeas tn  such  a  case  do  not  show 
that  the  ball  have  been  exonerated, 
plaintiff's  allesation  that- no  notice 'of 
surrender  was  ever  given  .'hlrh  Is-  In 
effect  a  denial  that  defendant  .  has 
been  exonerated.  Hills  v.  Lewis.  18 
AbbPr  <N.  Y.)  101  note  (uhder  Rev. 
St.  p  656  1  87).  " 

59.  Bonsai  v.  Camp,  2  Del.  827. 
[al  Whmn  yilaolpal  oCmred  to 
nuTMder  Umsm  In  dae  tlm»,  but 
was  prevented  owing  to  a  mistake  in 
entering  the  scl.  fa.  as  of  a  former 
term,  bail  may  be  relieved.  Hamil- 
ton v.  Taylor,  8  Teates  (Pa.)  389. 

•0.  Lalng  v.  Sllngerl&nd.  a?  Ont. 
393  (holding  that,  where  the  ball 
surrendered  the  principal  to  tbe  sher- 
iff In  the  county  in  which  he  was 
found,  and  served  on  plaintiff  a  no- 
tice of  the  surrender,  but  obtained  no 
order  for  an  exoneretur.  they  were 
not  entitled  to  be  discharged:  but 
that,  as  the  substantial  duty  of  ren- 
dering the  principal  had  been  per- 
formed, they  coulo  be  relieved  upon 
terras). 

61.  BoAsal  v.  Camp,  2  I>e1.  327 
<actlon  against  appearance  ■  ball 
struck  off  and  bafl  let  In  to  defend 
tbe  Suit  '  against  his  principal,  on 
payment  of  costs,  and  on  entering 
special  ball);  Cuthrle  v.  Uorrlson,  1 
r>el.  368  (after  Judgment  by  default 
against  his  principal,  and  also  after 
a  like  Judgment  against  himself). 

69.  Allen  v.  Hamilton,  9  Oratt. 
(SO  Va.)  255:  Brown  v.  Toell,  6  Rand. 
(26  Va.)  S43.  l<  AmD  769;  Dickinson 
V.  Slser.  4  Band.  (25  Va.)  113  (office 
Judgment  against  appearance  ball). 

[al  nis  a  general  role,  subject  to 
few  exceptions,  that,  where  a  legal 
advantage  has  been  acquired  by  plain- 
tiff against  bail,  without  any  par- 
ticipation or  agency  on  the  part  of 
the  former,  such  advantage  iflll  not 
be  taken  from  him  by  any  tribunal. 
GlUlam  V.  Allen,  4  Rand.  (25  Va.) 
■498. 

rb]  Illnstratlon.p— Where,  by  ai\h- 
tak^  of  the  clerk,  a  writ  Issued  tor 
<lol1ar8  when  it  should  have  bem 
j^ouxida,  and  the  declaration  -was 
rt^htly  expressed,  the  court  refused 
to  give  relief  in  equity  to  the  bail, 
-WbO  had  been  Informed  of  the  mls- 
tafce  before  they  executed  the  ball 
"bond,  and  yet  had  made  no  defenses 
At  law.  Carter  v.  Cockrlll,  2  Munf. 
<16  Va.)  448. 

[c]  nt  wlun  a  psraon  wbo  lias 
axMrntad  the  bond  is  returned  as 
^ippearance  ball,  his  failure  to  appear 
0.nd  plead  will  not  precludtiihlm  from 
«quiUble  relief:  and  If  auoh  relief 
SB  sousht  In  the  nature  of  .a  bill  of 


injunction.  It  Is  declared  that  both 
plaintiff  In  the  original  suit,  and  tbe 
sheriff  who  returned  the  writ  should 
be  parties  thereto.  Spotswood  v.  Hig- 
genbotham.  «  Hunf.  (20  Va.)  313. 

6S.  Brown  v.  Toell,  6  Rand.  (26 
Va.)  643.  16  AmD  769. 

64.  Bird  v.  Mabbett,  1  Johtia.  Cas. 
(N.  Y.)  31. 

es.  Barker  v.  Russell,  11  Barb. 
(N.  Y.)  SOS.  CodeRepNS  67  (holding 
that.  In  an  action  against  ball  in.  the 
supreme  court,  equitable  relief  may 
be  granted  to  the  ball  by  that  court, 
although  the  original  action  was  In 
another  court,  and  a  temporary  stay 
of  proceedtngs  may  be  allowed  to  en- 
able the  balk  to  surrender  their  prin- 
cipal). ' 

06.  Barker  v.  Russell,  11  Barb.  (Nt. 
Y.)  303.  CodeRepNS  67. 

67.  Barker  v.  Russell,  11  Barb. 
(N.  Y.)  303.  CodeRepNS  57. 

[a]  Pmussfllw  kave  besa  stared, 
(1)  where  it  was  shpwn  that  ball 
above  had  been  put  rin  and  Justified, 
although  Qo  order  allowing  them  bad 
been  made  (Crosaby  v.  Innes,  S  Dowl. 
P.  C.  586),  (2)  or  thut  the  principal 
had  been  surrendered,  although  the 
ball  had  not  Juatilled  (St.  Hanlalre 
v.  Byam^  4  B.  &  C.i»fD,  10  BCL  880, 
107  Reprint  13Mi:  MsrMV  v.  Carnell, 
6  T.  R.  534,  101  Beprlnt  300)(  ■ 

[bj  CMlusfon  of  itfi^UUt  with 
otliers,  deprivlnar  ball  of  the  power 
to  surrender  principal,  may  consti- 
tute a  ground  for  a  stay.  Barrett  v, 
Lewis,  1  Mart,  (La.)  188. 

[c]  Mneipal'v  4is«haM*  tn  b«ik< 
npiof  may  stay  proceedings,  upon 
motion  and  payment  of  costs  by  ' ball 
seeking  the  stay.  Nettleton  v.  Bil- 
ling^ 17  N.  H.  463;  Riddles  v.  Mit- 
chell, 1  C^l.  (N.  Y.)  11  note;  Seaman 
V.  Drake,  1  Cal.  (N.  Y.)  S.  See  also 
Carrew  v.  Willing,  1  Dall.  (U.  S.) 
130.  1  L.  ed.  68. 

[d]  Where  tliere  liaa  besn  no  loss 
of  anj  adTantaffe  to  plaintiff  which 
he  would  have  had  If  special  ball  had 
been  entered  at  the-  regular  time,  a 
stay  may  be  had.  McFarland  v. 
Holmes,  S  Serg.  &  R.  (PaO  -60;  Union 
Bank  vj  I(:raft,  2  Serg.  &  R.  (Pa.) 
284;  Priestman  v.  Kezser,  4  Binn. 
(Pa.)  344. 

[e]  Wliere  a  slieKltf;  after  learn- 
ing- tbat  an  attaobment  haa  besn  or- 
dered Offalnat  him  (l)'for  not  bring- 
ing in  the  body  of  defendant,  volun- 
tarily satlsOed  the  c*alm  of  plain- 
tiff by  paying  the.-  demand  without 
waiting  for  the  detenplijatlon  of  the 
proceeding  against  hinn,  -a  motion  to 
stay  proceedings  by  th^  .-sheriff  on  the 
ball  bond  to  Indemnify  him  would  be 
granted  as  the 'ball  - was  entitled  to 
relief.  Seymour  v.  Curtlss,  1  Wend. 
(N.  Y.)  106.  (2)  So  where  the  lia- 
bllltj  of  a  sheriff  has  become  flxed 
for  not  brlnglnff  In  tbe  bofly  of  de- 


fi'iidiitit,  ;ind  it  appears  that  defend- 
aiii  lias  In-I  ll  iiisol viTit  froTii  the  be- 
tinniiij,-.  i^o  that  |ilaiiitiff  could  have 
nui  h  ill),'  Ijy  Ihi^  slier  iff' s  iieslect. 
till.'  court  will  order  a  ijerjictuiil  stay 
of  proc.M.-diiife's  for  the  debt  on  the 
sheriff  s  rvLOKuizanc'i?  entered  Into  on 
his  aUai'lmieiu  alluwinn  pluiiitifT  only, 
to  lu-rieei'd  and  lo  collfct  costo. 
I'eo.  V.  AdKule,  2  Cow,  (  N.  Y, )  504. 

68.  Haimi.'ion  v.  Brown,  2  East  439,- 
102  Reprint  4:!t;;  Miller  v.  Newbald,  I 
I':ast  m<Z.  102  Reprint  257. 

[a]  Thus,  (1)  where  a  writ  of  er- 
ror is  allowed  and  served  before  the 
roturn  day  of  a  ca.  sa.  K  .'^tay.'i  all 
proeeedinK'«  against  the  bail.  Perry 
V.  <-;uniih,'ll.  T..  R.  390.  100  Ue- 
(uint  ti:!7.  t2)  If  a  writ  of  error  Is 
allowed  within  the  time  in  which 
bail  iiave  a  right  to  surrendelr  the 
[>rineipal,  bail  can  obtain  a  ritav  of 
fjiuei  edlnRs  by  giving  an  undertaking 
to  pay  the  damages  recovered  or  to 
suri  ender  defendant  within  four  days 
of  the  final  delerjiilnallon,  It  such  de- 
termination la  in  favor  of  plaintiff. 
Kershaw  v,  Cartwrlght,  5  Burr.  2819, 
98  Reprint  480;  Sprang  v.  Monprlv»tC 
11  East  316,  103  EtemTot  101*.     ,„  Z'. 

69.  Webster  v.  Chew,  3  HafiC  1^ 
M.  (Mi)  123.  ^ 

m  (Irottlck  V.  Bailey,  6  B.  &  Aid. 
703,  7  BCL  38S,  106  Reprint  1348; 
Dowson  V.  Chdl.  2.  Cromp.  &  J.  671; 
149  Reprint  nJ:  C&  v.  Thelwell.  1 
C.  M.  &  R.  TOfc.liS  Reprint  12^5; 
Bonneffr  v.  Ru#sal,  6  Dowl.  P,  & 
546;  Hallett  v.  Aubrey,  1  Z>owl.  P.  C. 
688. 

[a]  An  aSdavit  l^at  defendant 
has  abaoonded  from  the  state,  and 
that  it  Is  reported  and  believed  that 
h-  is  dead.  Is  not  sutlitient  to  stay 
8iuii  proceedings,  where  it  l.s  not 
filiown  with  sufficient  certainty  that 
he  l.s  dead  or  whether,  even  If  dead, 
the  bail  had  not  become  fixed  at  the 
time  of  the  death.  State  v.  Crane.  17 
N.  ,T.  IPl. 

71.  I'oiock  V,  Cockerton,  7  Dowl. 
r,  C.  21:  Stride  v.  Hill,  1  M.  &  W. 
37,  l.'SO  Reprint  riHC:  Ll.-jle  v.  Chet- 
wode,  2  Tvrw.  177, 

78.  Gould  V.  Williams,  1  Harr.  & 
W.  344  ;  Smith  v.  Webb,  2  M.  &  W. 
87^,  150  Tteprlnl  1015. 

Ta]  Where  several  actions  hare 
baen  brouffht  "ii  the  same  bond.  It  Is 
trio  l:iii-  iiti  T  viTdlei  therein  to  apply 
fur  a  s[;i y  on  payment  of  COSts  ot 
On  1 V  Kui-  rjf  till'  actions.  Johnson  V. 
I.T:u;.ionald,   2    I'owl.    P.   C.  44. 

[b]  But  mere  delay  In  moving-  for 
a  stay  will  not  deprive  bail  of  their 
right  thereto  where  no  substantial 
damage  has  resulted  therefrom. 
Masterton  v.  Benjamin.  Col.  &  C,  Cas, 
(N,_Y.)_363. 

V,  Bifikarcio.  4  M.  ft  w. 
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and  toider  eosts;  but  after  neb  speeial  bail  ia  en- 
tered and  notice  thereof  is  given^  plaintiff  ia  not 
entitled  to  costs  anbaeqaently  inearred.'* 

Vhen  a  trial  haa  bean  lort,  the  baU  bond  may  be 
ardflvad  to  atand  ai  aacozi^  on  ataytng  proceedings 
thereon:*'  and  plaintiff  may  sign  the  judgment  on 
it." 

141]  N.  Aciiona  cm  Bond,  Undertaking,  or 
Becognizanco" — ^1.  In  Oonwal^-a.  Neeeaall^  of 

Action.  Jnd^ent  cannot  be  entered  upon  a  for- 
feited reeogDizanee  and  an  executi<m  issued  against 
the  sureties  until  they  have  been  required  in  some 
proceeding  to  show  cause  why  judgment  should  not 
be  entered  against  them.'' 

142]  b.  Nature  and  Form  of  Bamody.  Pro- 
ceedings against  bail  have  been  held  to  be,  not  in- 
cidental to  the  original  suit,  but  a  new  suit,*"  al- 
thou^  there  are  decisions  to  the  contrary." 


A«  to  th«  form  «f  thi  Mtlon,  it  has  generally  ben 
determined  that  sci.  fa.  ia  the  pnqier  remedy,*^  at- 
though  in  some  jurisdictions  an  action  of  debt 
be  maintained  on  the  bond.** 

143]  2.  TlBU  to  Sva,  aad  liiUtettona."  A. 
reeogniaanee  ia  not  a  perfect  instrument  until  it  ^ 
returned  to  the  court  to  whieb  it  is  to  be  trans- 
mitted, and  a  anit  np<m  a  recognisance  before  Um 
sitting  of  such  court  is  prraaatore.**  The  time 
within  which  a  suit  upon  a  bail  bond  must  be 
brought  is  generally  limited  by  statute  or  rules  <d 
practice,  and  where  it  is  subject  to  such  limitatioa 
the  action  should  be  commenced  within  the  time 
prescribed." 

[$  144]  3.  Dof  sMM  a.  In  GoneraL  It  has  been 
held  that,  in  an  action  on  a  bail  bond,  the  only 
direct  defense  thereto  is  performance  of  the  con- 
dition, which  may,  however,  be  enlarged.^    But  it 


M.  Bunet  v.  Hallet,  1  Cal.  (N. 
T.)  56.  Cor  *  C.  Cas.  1<2. 

ffS.  Rex  V.  London,  2  Bins.  S27,  9 
ECL  6SS,  130  Reprint  293;  Stride  V. 
Hill,  1  M.  A  W.  Si  150  Reprint  US. 

76.  Moody  V.  Pheasant,  2  B.  A  P. 
446,  12S  Reprint  1376;  Tory  v.  Stev- 
ens, 2  Jur.  694. 

77.  In  oFlnl&al  proMoatloiUi  see 
Infra  IS  336-381. 

7a.  Gtlmer  v.  Blackwell,  I>Qdl. 
(Ga.)  8;  Vamer  v.  Crabb.  2  Ind.  1«8; 
State  V.  Mills,  19  N.  C.  652. 

[a]  TBlted  Stetea  oonrla^The 
federal  courts  follow  the  procedure 
of  the  state  courts,  and,  where  a 
state  statute  provides  that  the  liabil- 
ity of  ball  shall  be  enforced  by  ac- 
tion, a  Judgment  against  bail  entered 
In  a  federal  court  without  action  is 
invalid.    U.  S.  v.  Insley.  49  Fed.  776. 

79.  Davis  V.  Packard,  7  Pet.  (U. 
S.)  276,  8  L.  ed,  684  [rev  6  Wend.  (N. 
7.)  S27];  Oale  v.  Quick,  2  La.  848; 
Labarre  v.  Pry,  9  Mart.  (La.)  381. 

ao.  Bobyshail  v.  Oppenhelmer,  3 
P.  Cas.  No.  1.592.  4  Wash.  C.  C.  482. 

(a]  inieB*Ter  «  oneatlon  arlaes 
out  of  a  ban  bond,  (l)  either  to  en- 
force Its  payment,  or  to  destroy  the 
sureties'  liability,  such  question  is 
incidental  to  the  main  action,  and 
may  be  tried  summarily,  without  the 
necessity  of  instituting  a  new  suit. 
Wallace  v.  Glover,  3  Rob.  (La.)  411; 
Weyman  v.  Cater,  17  La.  529.  (2) 
In  other  cases  in  Louisiana  It  has 
been  held  that  it  Is  not  necessary  to 
formally  set  the  cause  down  for  trial, 
but  that  Judgment  against  the  ball 
may  be  had  on  motion  (Klrkman  v. 
Wyer.  10  Mart.  (I>a.)  126;  Hall  v. 
Farrow,  9  Mart.  (La.)  891),  (9}  or  that 
the  proceedings  may  be  taken  by  rale 
<BIock  V.  Maxwell,  10  La.  Ann.  &>. 

n.  Ala.~-Kenan  v.  Carr,  10  Ala. 
867;. Kennedy  v.  Rice.  1  Ala.  11:  Glld- 
den  V.  l>eonard,  4  Port.  194;  Toulmln 
V.  Bennett,  S  Stew.  &  P.  220;  Brown 
T.  Simpson.  8  Stew.  331. 

Ga. — Ollmore  v.  Lldden,  2S  Oa.  14; 
Ansley  v.  Harris,  22  Ga.  61S;  David- 
son v.  Carter,  9  Oa.  601. 

Ind. — Nichols  v.  Woodruff,  S 
Blackf.  180;  Lang  v.  State,  8  BlaCkf. 
344. 

Iowa. — State  v.  Carr,  4  Iowa  289. 

Ky.— Kelly  v.  Porter.  6  B.  Mon. 
464;  Perrott  v.  Story.  9  Dana  126; 
Thomas  v.  Mann,  4  Dana  462;  Peteet 
V.  Owsley,  7  T.  B.  Mon.  130;  Bruce  v. 
Colgan,  2  Lltt.  284;  Price  v.  Lee,  1 
Bibb  434. 

Me.-rHewlna  v.  Currier.  62  Me.  286; 
Packard  v.  Brewster,  69  He.  404: 
Hale  V.  Rusa.  3  Me.  884.  _  . 

Md. — Cappeau  v.  MIddleton,  1  Barr. 
A  Q.  154. 

Mass. — Brooks  v.  Reynolds,  197 
Mass.  94.  83  NE  319  (by  statute.  Rev. 
L.  c  16(1);  Wehrle  v.  Gurney,  146 
Mass.  381,  15  NE  777;  Heuetls  v. 
Rivers,  103  Mass.  ^98;  Gale  v,  BQyte, 
6  Cush.  13S:  Crane  T.  Keating.  13 
Pick.  389;  Oiainplon  v.  Noyea,  3 
Haas.  481. 


Ho. — Benton  v.  Brown.  1  Mo.  393: 
Priest  v.  Whltelow.  1  Ho.  269;  Howel 
V.  March,  1  Ma  lit. 
N.  H.— Pierce  v.  Read.  8  H.  H.  869. 
N.  C— Hunter  v.  Hill,  8  N.  C.  8*8. 
S.  C. — ^WatBon  v.  Bancroft,  SB  8.  C. 
L.  318;  Usher  v.  Prink.  4  a  C.  L.  84. 

Vt.— Davis  V.  Dorr,  80  Vt.  97; 
Strong  V.  Bdgerton.  88  Tt.  149;  Bel- 
knap v.  Davla,  21  Vt.  409. 

Va.— Branch  V.  Webb,  7  Lel(h  (St 
Va.)  371. 

88.  Ark. — Little  Rock  v.  Johnson, 
6  Ark.  691. 

Conn. — Hlx  V.  Page,  14  Conn.  329. 
Ill.~Stafford  V.  Low,  20  III.  168; 
Murphy  v.  SummervlUe.  7  III.  360. 
Ho. — Parmer  v.  Moore.  1  Mo.  176. 
S.  C. — Hawkins  v.  Quartermas,  10 
S.  C.  L.  328. 

Vt.— Mott  V.  Hasen,  27  Vt.  208. 
[a]    IMM  Has  on  m  aaoeraiias 


bj  »  debtor  to  his  creditor,  entered 
Into  before  a  Justice  of  the  peace,  al- 
though the  statute  glvas  an  execu- 
tion lmnr>edlately.  Oreen  t.  Dana,  13 
Mass.  493. 

[b1  xr«W  Toift  (1886)  o  808, 
providing  that,  in  the  case  of  for- 
feited recognisances  in  any  of  the 
counties  of  the  state,  all  the  provi- 
sions of  the  code  of  procedure  shall 
apply  thereto,  have  t>een  held  not  to 
change  the  method  of  enforcing  such 
recognisances  In  the  city  and  county 
of  New  Tork,  but  to  give  an  addi- 
tional remedy  by  action  for  debt. 
Peo.  V,  Hlckey.  5  Daly  366. 

88.  UmMatwaa  of  aofcloae  gener- 
ally see  Limitations  of  Actions  [25 
Cyc  963]. 

B4.  Darling  v.  Hubbell,  9  Conn. 
360. 

88.  Conn. — ^Howard  v.  Miller.  1 
Root  428  <holdlng  that  ball  are  dis- 
charged If  a  scl.  fa.  is  not  served  on 
them  within  a  year  after  the  rendi- 
tion of  iudgment  against  the  prin- 
cipal);  lurrlB  v.  Thomaa,  Klrby  867. 

Uasa. — HcRae  v.  Uattoon,  10  Pick. 
49;  Lane  v.  Smith,  8  Pick.  981  (one 
year  after  final  Judgment  amlnst 
principal);  Rice  v.  Cames,  8  Mass. 
490  (where  It  was  said  that  If  plaln- 
tlits  neglect  to  sue  out  their  execu- 
tion, and  obtain  a  return  thereof, 
so  that  their  scl.  fa.  Is  not  served 
upon  the  ball  within  a  year  from  the 
rendition  of  the  Judgment,  the  bail 
will  be  dtscharred  of  course);  Swett 
V.  Sullivan.  7  Mass.  342. 

N.  T. — Is^nberg  v.  Rainier.  70  Misc. 
498.  127  NTS  411  [aff  146  App.  Dlv. 
260.  180  NTS  27]. 

R.  I, — Pearce  v.  Curran,  16  R.  I. 
298.  3  A  419  (holding  that  the  limi- 
tation of  one  year  after  the  breach 
of  the  bond  begins  to  run  at  the 
time  the  first  breach  Is  committed,  al- 
though the  creditor  did  not  know  of 
such  breach.  If  there  was  no  fraud  or 
concealment  to  prevent  his  knowing 
of  it). 

Vt.— Strong  V.  Bdgerton.  88  Vt, 
249  (one  year  after  rendition  of  Jadg- 
ment  against  prtnelpal). 


N.  B. — Scammell  v.  Jama^  88  K 
a  878. 

[a]  AbaaBea  ttmm  tbe  attata  (1) 

will  not  prevent  the  running  of  the 
statute  unlesa  an  exception  In  audi 
case  is  made  by  atatute.  Oasa  v. 
Bean,  6  Gray  (Uasa.)  197.  (I)  A 
provlBloa  that  If.  after  an  action  ahaU 
nave  accrued  or  Judgment  ia  rendered 
agauiat  any  person,  he  ahall  depart 
from  the  state,  and  remain  absent  one 
year  or  more,  "the  time  of  hia  ab> 
aence  shall  not  be  taken  as  any  pert 
of  the  time  limited"  doea  not  profoag 
the  liability  of  the  ball  where  the 
principal  has  abaconded.  Albemarte 
Steam  Nav.  Co.  v.  Wllllama,  111  K 
C.  36.  IB  SE  877. 

[b]  rtmal  JmdfnMBt  (room  wUcA 
the  Btatate  nuu  la  declared  In  Uasn- 
chuaetts  to  mean  not  the  Judgment  on 
review,  but  the  first  Judgment  on 
which  plaintiff  may  sue  out  an  exe- 
cution. Swett  V.  Sullivan,  7  Ma«a.  341 

[c]  The  time  doxtaur  whiob  toisnsi 
prooeedlan  arainat  the  baU  om  tta 
aama  boaid  ware  peadlar  should  not 
be  deducted  from  the  computation  of 
the  time  within  which  a  scL  tk,  mar 
be  sued  out.  Devlney  v.  Wella.  26  ». 
C.  30. 

[d]  TaUv  out  of  a  writ  la  not  a 

compliance  with  the  statute,  where 
such  writ  cannot  be  served  within 
the  time  designated  by  statute. 
Strong  v,  Edgerton.  22  Vt,  249. 

[e]  The  reqalrenMBt  of  racb  e 
atatate  ia  not  to  be  regardad  aa  a 
etatnte  of  ItiaitatloaB  on  plalntllTa 
remedy  to  enforce  a  right  already 
due  from  the  surety,  but  Is  to  limit 
the  rights  of  the  creditor  to  call  upon 
the  surety  to  ascertain  and  fix  time, 
so  that  the  latter  will  be  under  do 
embarrassment  as  to  the  extent  or 
duration  of  his  contingent  ilabllUy  or 
as  to  the  time  when  he  may  with 
safety  to  himself  ceaae  to  look  after 
his  principal.  Strong  v.  Eldgcrton,  S3 
Vt.  249. 

[f]  Where  ylalntlg  aied  oniasina 

bail  for  dafentwnt  according  to  the 
statute,  a  declaration  could  be  fUtd 
de  bene  esse  any  time  witbln  forty 
days.  Conklin  v.  Havens.  6  Johna 
(^f.  Y.)  127. 

88.  Wurts  V.  Musselman.  5  Watts 
(Pa.)  96. 

[al  Aa  offer  to  aaxreadew  cannot 
be  pleaded  In  defense  to  an  action  oa 
the  bond,  the  only  proper  pl«a  belag 
oomperuit  ad  diem.  Oabom  v.  Johm, 
4  Harr.  A  U.  (Hd.)  B  note. 

[b]  Where  Shove  has  «aa«  a 
breach  of  the  eoadMom  of  a  bead 
given  by  the  debtor  upon  bis  anest 
on  the  oath  of  the  creditor  that  ha 
believes  ttae  former  la  about  to  leave 
the  state,  and  there  Is  no  sussesttoa 
of  fraud.  It  cannot  be  shown  In  de- 
fense thereto  that  the  debtor  waa  net 
in  fact  about  to  leave  the  state. 
Marston  v.  Savage.  88  Me.  188 

[c]  whMo  the  statato  anaaasiy 
■pedflea  the  cl»o—ta»Q—  vnder 
which  ball  are  entitled  to  a  verdlet 


Por  later  eaaaa.  aav^opmaBta  and  ebaacas  In  tha  law  aee  cumulative  Annotattona,  aamS  title.  note  nnaabar. 
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has  repeatedly  been  held  that  facta  whiefa  would 
operate  to  discharge  bail  may  be  pleaded  and  shown 
in  defense.^'  So  alao  it  is  a  good  ground  for  dis- 
tnissing  a  emit  ag;ainst  bail  that  on  their  motion  an 
ezoneretnr  was  entered  after  the  commenoement  of 
the  action.""  The  bail  may  also  be  permitted  to 
show  the  insolvency  of  the  principal  as  a  defense 
to  a  soi.  fa.^^  And  it  has  been  held  that  one  ar- 
rested upon  a  ca.  sa.  who  has  given  bond  for  an  ap- 
pearance may  adduce  any  matter  which  amounts  to 
a  defense,  where  a  motion  has  been  made  for  a 
judgment  for  a  breach  of  the  bond.*"  Bail  cannot, 
however,  in  sci.  fa.  against  them,  impeach  the  judg- 
ment in  the  original  action,"^  or  plead  anything  in 
defense  which  could  not  have  been  used  by  their 
principal  in  defense  to  the  action  against  him.*' 
[i  145]  b.  Fntid,  OoOaitoii.  w  HMake.  Fraud- 
ulent conduct  on  the  part  o£  plaintiff  for  the  pux^ 


pose  of  charging  the  bail,  or  collusion  between  the 
parties  to  the  suit  with  the  same  object  in  view, 
are  matters  which  are  not  concluded  by  the  judg- 
ment, but  may  properly  be  shown  in  defense  to  an 
action  on  the  boniL*'  In  the  absence,  however,  of 
fraud  or  some  disability  rendering  the  person  in- 
capable of  reading  and  comprehending  the  writing 
for  himself,  it  is  no  defense  to  an  action  against 
him  on  the  bond  that  he  was  misled  or  misinformed 
as  to  the  contents  and  effect  thereof.** 

[$  146]  c  IrreffuUritiM  or  Defacti  in  Froceed- 
iilfl.  Irr^nlarities  or  defects  in  the  proeeedingi 
against  the  principal  which  operate  to  the  injury 
of  the  bail  or  affect  the  validity  of  the  proceedings 
may  in  some  cases  be  a  proper  defense,*'  although 
the  bail  may  not  be  permitted  to  avail  themselves 
of  such  defense  if  they  have  been  guilty  of  laches.** 
But  mere  teebnieal  defects  or  errors  in  the  original 


and  the  facts  urged  In  defense  In  a 
suit  against  them  are  not  within  the 
statutory  designation,  plaintiff  Is  not 
obtlirated  to  waive  his  rights  and  ac- 
cept  a  surrender,  or  to  cause  a  new 
writ  of  ca.  aa.  to  be  Issued.  Lyman 
V.  Glddey.  9fi  Mich.  <0I.  56  NW  6. 

87.  McFarland  v.  Wilbur,  35  Vt. 
342  (holding  that  facts  which  would 
entitle  ball  to  be  discharged  in  the 
original  action  may  be  pleaded  as  a 
bar  to  ft  scL  fa.).  See  also  supra  i; 
70-99. 

"Where  the  party  is.  i>y  the  prac- 
tice of  the  court,  entitled  to  an  ez- 
oneretur  without  a  positive  surren- 
der of  the  principal,  according  to  the 
terma  of  the  recognisance,  he  1b,  a 
fortiori,  entitled  to  insist  on  it  by 
way  of  defense,  where  he  Is  entitled, 
ex  deblto  Justltfee.  to  surrender  the 
principal."  Beers  v.  Haughton,  9  Pet. 
(U.  S.)  Se9,  367,  9  L.  ed.  146. 

[a]  FnmilM  of  plalnttg  <1)  to 
llscharge  bail  may  be  shown  in  de- 
'enae.  McParland  v.  Wilbur,  36  Vt. 
142.  (2)  So  also  It  is  a  good  bar  to 
in  action  against  bail  that  before  a 
>reacb  of  the  recognizance  plaintiff 
Lsreed  that  the  principal  might  leave 
lie  atate,  and  that  no  proceedlnga 
ihould  be  hod  until  his  return.  Clark 
r.  Nlbla  6  Wend.  (N.  T.)  28S. 

[b1  mawfnl  amat,  or  an  arrest 
nsuftclent  by  operation  of  law  which 
irould  operate  to  dlacharg*  baU,  may 
>e  set  up  M  a  defense  to  a  scl.  fa. 
dcFarland  v.  Wilbur.  S6  Vt.  »41  <d«- 
endant  having  enrolled  M  a  soldier 
n  the  United  States  army).  Bee  aim 
larrington  v.  Dennle,  IS  Mass.  91. 
lut  see  Gregory  v.  Levy.  12  Barb. 
N.  Y.)  610.  7  HowPr  27  (holding 
hat  ball  cannot  defend  on  the  ground 
f  the  Illegality  of  the  order  of  ar- 
est,  but  their  only  remedy  Is  to 
love  for  an  exoneretur  to  be  en- 
ured on  the  bailpleoe  or  undertalilng, 
pon  surrender  of  the  judgment  debt- 
r  to  the  sheriff). 

[cl  Want  of  oonslderatloB  may  be 
leaded,  although  the  bond  is  under 
sal.  Greathouse  v.  Dunlap,  10  F. 
as.  No.  6.742.  3  McLean  303. 

88.  Whi  le  V.  Ouest,  6  Blackf . 
Ind.)   228  (holding  that  under  such 

rcumstances  suit  may  be  dismissed 
c  the  coats  of  the  ball,  but  the  ex- 
i«retur  should  not  be  pleaded  in 
i,r  ot  the  action). 

S9h  Kelly  v.  Porter,  4  B.  Hon. 
<y.y  464  (holding  that  to  support 
ich    a    defense   where   allowed  by 

atute    utlcr    Insolvency    must  be 
lown.  and  the  fRct  that  the  prlncl- 
l1  df>eB  not  possess  enough  property 
pay  all  his  debts  la  not  sufficient), 

Ca]  But  special  ban  whose  UahU- 
ir  bM  bsoome  fixed  cannot.  In  an 
;tlon  against  them  as  such  bail, 
low,  either  in  bar  or  In.  mitigation, 
at  before  the  recovery  against 
elr  principal  he  was  and  has  since 

en  insolvent,  and  had  no  i»vperty 
Fiatever  that  could  be  or  was  liable 

be  applied  toward  uie  payment  of 
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such  Judgment.  Levy  v.  Nicholas, 
24  N.  T.  Super.  614,  19  AbbPr  282. 

90.  Robinson  v.  McDugald,  84  N. 
C.  13fl. 

91.  Morsell  v.  Halt,  II  How.  <U. 
S.)  212,  14  L.  ed.  117;  Banning  v. 
Roy.  47  Or.  119,  82  P  708,  114  AmSR 
908  (holding  that  the  insyfltclenov  of 
the  complaint  In  the  action  In  whioh 
the  bond  was  required  is  not  avail- 
able as  a  defense). 

[a3  Waat  of  actios.  Where,  un- 
der the  laws  of  a  state,  the  ball  is  a 

Earty  to  the  record  to  the  «xtent  that 
e  la  bound  to  take  notice  of  all  pro- 
ceedings both  against  the  principal 
and  himself,  want  of  notice  to  him  of 
sci.  fa.  la  no  objection  to  an  action 
on  a  judgment  upon  such  scL  fa. 
Issued  after  he  left  the  state.  Mc- 
Rae  v.  Mattoon,  18  Pick.  (Mass.)  63. 

[b]  Wkers  sol.  fa.  agalast  baJU  ta- 
eometly  rscltss  nasM  of  ths  persea 
against  whom  judgment  was  rendered 
and  a  plea  of  nultlel  record  is  aua- 
talned.  such  adjudication  will  be  no 
bar  to  a  scL  fa.  in  which  the  name 
of  the  Judsment  debtor  is  eorreotlr 
recited.  Benton  v.  Duffy,  1  N.  C. 
229. 

[0]    AasBdmsBt  of  oomjlalat  in 

orfginal  action  without  the  sureties 
consent,  as  not  a  defense  in  an  ao* 
tion  against  the  sureties  see  Roth- 
well  V.  Paine,  18  Daly  (N.  Y.>  464.  • 
NTCivProc  128. 

9S.  ToulmlQ  v.  Bennett,  8  Stew.  A 
P.  (AlaJ  220. 

[a]  It  Is  ao  dafeaes  la  a  suit 
against  ball  that  the  ofBoer  was  pre- 
vented by  the  resistance  of  the  prin- 
cipal from  taklnv  him  In  exsoution. 
Fitch  V.  Loveland,  Klrtv  (Conn.) 
180. 

as.  Taylor  v.  Fleckensteln,  80  Fed. 
99;  Greathouse  V.  Dunlap,  10  F.  Cas. 
No.  6^742,  8  McLean  308;  Winchel  v. 
Btllea,  16  Mass.  230;  Stevens  v.  Blge- 
low,  12  Mass.  488;  Weld  v.  Bartlett, 
10  Mass.  470;  Bradley  v.  Bishop.  7 
Wend.  (N.  Y.)  862  (holding  that  It  Is 
no  defense  that  the  sheriff  might 
have  arrested  defendant  in  the  oriki- 
nal  suit  on  the  ca.  aa.  Issued  therein, 
unless  fraud  or  collusion  is  chargea 
upon  plaintlfF) :  Mott  v.  Hasen.  27  vt. 
208  (holding  that  collusion  between 
the  parties  to  a  suit  to  have  a  judg- 
ment entered  up  for  the  purpose  of 
defrauding  the  bail  Is  a  good  de- 
fense): Parkhuret  v.  Sumner,  23  Vt. 
638.  SO  AmD  94;  Tan  Ness  v.  Fair- 
child,  1  D.  Chipm.  (Vt.)  163. 

[hi  rrersntiag  ssrvlee  of  proe— ■ 
on  flsfenflaat  Tf  Is  a  good  defense 
that  directions  were  given  by  plain- 
tiff which  had  the  effect  to  prevent 
the  service  of  process  on  defendant 
m  the  original  suit,  whether  such  di- 
rections were  fraudulent  or  not,  and 
it  is  a  good  defense  that  fraudulent 
or  collusive  means  were  used  to  pre- 
vent the  service;  but  such  defense 
must  be  distinctly  charged-  In  the 

8 lea  %T  notice.  Bishop  v.  Barl,  IT 
rend.  (N.  T.)  Sl«. 


rb]  Diireas.  <  In  an  action  on  a 
bond  exc-outed  by  a  debtor  to  secure 
hifj  ri'lt':ifle  from  arrest,  where  the 
court  h:id  no  jurisdiction,  he  may 
dt'  fi^iid  on  the  ground  of  duresa 
Slate  v.  Keller,  74  W.  Va.  217,  81  SB 
972. 

94k   a^lor  T.  nsakensteln,  SO  Fad. 

[a]  That  plalstlff  waa  ladnosd  to 
eoasent    to    a   Jadgmsnt    for  costs 

ftgalntit  him  while  Intoxicated  Is  de- 
clared to  be  a  matter  not  available 
as  a  defense,  since  it  is  concluded 
by  the  Judgment  as  to  both  the  prin- 
cipal and  the  bail.  Parkhurst  v. 
Sumner,  28  Vt.  688,  66  AmD  94. 

[b]  Parsss  of  tlis  psiaelpal  can- 
not be  taken  advantage  of  by  the 
bail  as  a  ground  of  defense,  where 
no  unlawful  restraint  has  been  Im- 

Sosed  upon  him.  Oak  v.  Pustin,  79 
[s.  28,  7  A  816,  1  AmSR  281. 
95.  Stafford  v.  Ix>w.  20  lU.  162 
(holding  that  a  surety  on  a  hall  bond 
may  plead  in  defense  to  an  action 
thereon  that  the  affidavit  on  which 
the  capias  Issued  did  not  show  by 
facts  therein  stated  that  defendant 
had  refused  to  surrender  his  estats^ 
or  any  presumption  that  be  had  been 

Kilty  of  fraud  justl^lng  the  arrest); 
igira  V.  Chichester.  IS  N.  J.  U  SO* 
(hMdlnr  that  irregularity  in  issuing 
a  ca.  sa.  against  the  original  defend- 
ants may  oe  taken  advantage  ot  by 
ball). 

TalMity  of  baU  bead  or  Meeffal> 
aanoo  aa  affected  by  amtsosAsat  vro- 
nsidlwga  gwaiallj  ass  supra  if  >»- 

'fa]*  Wksao  baU  is  taksn  wltbont 
aathocity.  It  does  not  subject  the 
ball  to  any  execution  or  action,  and 
upon  demurrer  to  a  scl.  fa,  in  such 
case  the  Judsment  must  be  for  him. 
Thomas  v.  Mann,  4  Dana  (Ky.)  468. 

[b]  The  genulaansss  of  a  xeoonl- 
saaes  of  special  bail  may  be  dis- 
proved by  defendants  In  an  action 
brought  thereon.  Elliott  v.  Green.  10 
Mich.  118. 

[c]  That  tbe  bond  is  Told  (1)  be- 
cause security  for  costs  has  not  been 
given  by  plaintiff  as  required  (Wood 
v.  Tonge,  9  Port.  (Ala.)  208),  (2)  or 
because  It  Is  taken  by  the  sheriff  out 
of  his  county  (Harris  v.  Simpson,  4 
Lltt.  (Ky.)  1S6,  14  AmD  101),  may  be 
shown  as  a  defense. 

[d]  Omlsaloa  to  ontsr  aa  eaoM- 
tion  to  baU  may  preclude  plaintiff 
from  maintaining  an  action  on  the 
bond.  Ferris  v,  Phelps,  1  Johna  Caa. 
(N.  T.)  249.  Col.  &  C.  Cas.  99. 

[eT  That  saoontloa  was  issued 
pssMstursly  to  the  iniury  of  ball 
may  be  shown.  Mattocks  v.  Judson, 
9  Vt.  843. 

[f  ]  Oas  dsfsadaat  will  not  be  per- 
mitted to  avail  himself  of  Irregu- 
larities In  the  proceedings  against 
the  others.  Bruos  v.  Colgan,  2  Lltt. 
(Ibr.)  S84. 

is.  Jones  V,  Dunning,  S  Johna 
Cas.  (N.  Y.)  U  (holding  that,  when 
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pToeesB,  wfaicb  might  have  been  pleaded  in  i^e  ordi- 
nal action,  or  matters  which  tend  to  dispute  Ute 
cause  of  such  action  cannot  be  taken  advantage  of 
by  bail  in  an  action  on  the  bond.^'  And  again  the 
.validity  of  the  recognizance  cannot,  it  has  been 
held,  be  questioned  by  proof  that  it  was  illegally 
taken  by  the  jnatiee,  it  being  declared  that  the  only 
remedy  in  sneh  case  is  an  application  to  the  jastiee 
to  reform  or  set  aside  the  recognizance.'" 

The  nonliability  of  the  principal  to  oirest  has 
been  held  not  to-be  a  defense  to  an  action  on  the 
bond,*'  as  by  entering  into  the  undertaking  the 
bail  waive  their  right  to  take  advantage  thereof.^ 
But  it  has  been  held  that  the  aequieseenoe  of  the 
debtor  in  an  arrest  on  a  void  process  does  not  pre- 
vent the  hail  from  pleading  the  defect' 

[%  147]  d.  SicknSBg.  Inability  of  the  prineipal 
to  appear  at  the  time  fixed  owing  to  sickness  may 
be  shown  by  the  surety  as  a  defense  to  an  action 
on  the  bond;'  bat  default  of  the  principal  eannot, 
however,  be  excused  becfinse  of'  sickness  of  the 
surety.* 

[%  148]  4.  JnrisdieUm  and  Yrane.'.  Under  an 
early  English  statute  "  it  was  declared  by  the  .Eng- 


lish decisions  that  .the  action  on  the  bond  must  be 
brought  in  the  same  court  as  that  out  of  which  ^ 
process  issued,  as  this  was  necessary  to  give  the 
parties  the  relief  intended  by  statute,  unless  some 
special  eirenmstanee  existed  to  warrant  a  depar- 
ture from  this  mlc*  This  statute  has  been  adopted 
in  some  of  the  United  States,  and  where  adopted 
the  rule  of  the  English  decisions  has  been  fol- 
lowed.' The  general  rule  affirmed  by  the  eariy 
American  decisions  is  that,  in  the  absence  of  uiy 
rules  of  practice  or  statute  providing  otherwise, 
the  action  should  be  brongfit  in  the  court  in  wbieh 
the  original  suit  was  instituted,  as  such  court  i> 
supposed  to  be  more  competent  to  relieve  the  bail 
when  entitled  to  relief,  but  if,  owing  to  some  ^ 
cial  cironmstances,  such  as  the  removal  of  plaii^ 
from  the  jurisdiction  of  the  court,  suit  cannot  be 
brought  therein,  plaintiff  is  not  deprived  of  his  rem- 
edy but        bring  his  action  in  a  different  eomt.* 

Bond  giTon  in  UDOthar  itata.  An  action  on  a  biil 
bond  will  not  lie  in  another  state  than  that  in 
which  it  was  given.' 

Tha  ramedy  whara  snit  is  hroni^  in  the  wr«Bf 
court  is  by  motion  and  not  by  plea.^** 


ball  suffered  two  terms  to  elapse 
without  taking  notice  of  an  irvegu- 
larlty  in  the  proceedings  against 
them,  they  wtH  not  afterward  be 
permitted  to  avail  themaelves  of  the 
objection);  Barton  v.  Keith,  20  S.  C. 
li.  B87. 

[a]  AUegad  InoapMltj  ftos  to 
dronkMmMS'v  of  the  party  entering 
Into  a  recognizance  is  not  a  ground 
for  Impeaching  such  recognizance 
where  such  party  has  recognized  it  aa 
being  in  force,  and  has  taken  no 
steps  to  avoid  It  on  this  ground.  Doe 
V.  Barter,  1  Ind.  427. 

[b]  Where  the  caaotlon  of  »  fMnrt 
of  ^anony  is  required  to  a  suit  on 
a  bond,  objection  that  the  suit  was 
begun  without  such  sanction  should 
be  by  motion,  which  should  be  made 
at  the  earliest  opportunity  after  suit 
Is  brought.  Harris  v.  Hardy,  »  Hill 
(N,  Y.>  398.  . 

•7.  U.  S.— Hall  V.  Singer,  11  Pi 
Caa.  No.  6.»46,  S  McLean  17. 

Ala.— Kennedy  v.  Rice,  I  Ala.  11. 

Conn^-^Kobbtna  v.  BaoOn,  1'  Root 
648. 

-da.— ^Ilmore  T.  Llddoi;  ».Qa.  14. 

Ind.— Outshaw  v.  BlrM,H4  Bla«lc£i 
Bll;  liewtsfV.  BracHanrldge^  l^BlasM* 
112  (holding  that  a  special  ball  at 
the  tefm  to  wMch  the  welt"  agalast 
him  on  his  recogntautce-was-'recunw 
able  cannot  be  heard  to  object  to  the 
order  of  bail:  the  affidavit,  or  the 
writ).  .  ■  ■  > 

N.  J^Hunt  v.  Allen.  22  N.  ^  U 
EIS>     ■-■         ■■  ■>  0  ■..  -.  :■!•        1  . 

8.  C — Rosenberg  v.  McKaIn,  t4it8, 
C  U  146;  Laval  V,  <3«AU  4  S.  U  1^ 
S«6.  ■ 

Vt. — Stedman  v.  Ingraham,  22  Vt. 
84C.  .         I  >! 

Wis.— ^Reeg  v.  Adams,  113  Wis.  17fi« 
87  NW  1067.  1  irt 

Can. — Woodworth  v.  DlcWec  l4  Gan. 
8.  C.  734.  ■    U  ■ 

-  l&l  raUwe  to  Mtitra  wdt  of  ar- 
wmt, — ^Where  a  writ  of  arrest  wad 
Issued,  but  defendant  was  released 
OO' ball,  the  flaot  that  the  sheriff  did 
not  return  the  writ  of  arrest  before 
judgment  was  an  Irregularity  wblt^ 
was  no  defense  in  an  action  on  the 
ball  bond.  Banning  v.  Roy.  4T  Or. 
119,'82  P  708.  114  AmSR  908.- 

[b]  A  fsllim  to  aer7»  tit*  yrtnol^ 
pal'a  attorneys  in  eontempt  procMd- 
nga,  after  Judgment,  or  a  failure  to 
serve  the  principal,  la  no  defense  to 
an  action  against  a  surety  on  the  ball 
bond,  since  the  presunrplive  author- 
ity of  the  attorneys  ceased  with  thw 
entry  of  Judgment.  Bond  v.  National 
Surety  Co.,  79  Hisc.  563,  141  -NYS 
217. 


SS.  Clark  V.  McComman,  7  Watts 
&  S.  (Pa.)  469. 

M.  Hall  V.  ronng.  3  Pick.  (Mass.) 
80,  15  AmD  ISO]  Stever  v.  Sornberger, 
34  Wend.  (N.  Y.)  276. 

1.  Stever  v.  aoraberaer,  14  Wend. 
(N.  Y.)  276.  ■ 

a.  .  Aiken  v.  Richardson,  16  Vt.  600. 

3.  Peo;  V.  Tubbs,  37  N.  Y.  686,  6 
Transcr,  A.  842;  Scully  v.  Klrkpat- 
rlck.  79  Pa.  324<,  31  AmR  62  (holding 
that,  in  a  suit  oa  a  bond  against  the 
surety,  evUanoe  t^at  defendant  had 
been -stricken<  down  by  sicknesa  at  a 
distance  from- the' place  of  the  hear- 
ing so  as  to  prevent  him  from  appear- 
ing at  the.  time  flzsd,  and  that  he  ap- 
peared there  as/soon  after  his  recov- 
ery as  he  was  able,  was  held  admis- 
sible. .  The  court  said  that  where 
the  contract  Is  a  voluntary  one  be- 
tween the  parties  it  :i*>n«-ezotise  that 
an- accident' has  prevented  Its  fulQIl- 
ment;  bat  In  the  case  of  statutory 
bonds  and  obligations  It  is  different, 
and  ki  the  latter  case,  when  the  act 
to  be  performed  Is  of  a  purely  per- 
sonal.  .eharaot«r  trhlch-  can  be  done 
only  by  the  party  himself,  the  act  of 
Qod  Is  proaD«ta)r .  abiknees  and  In- 
sanltTrr.as.well  as  death,  will  excuse 
psrzormantse).'  Bee  also  Blackwoll  v. 
Wilson.  II  S.  C.  U.  822.  But  In  Good- 
win  v.' Gmith.  :;4  N.  H.  29,  It  was  held 
not  to  be  a  good  plea  in  bar  to  a  act. 
fa.  against -<the  ball,  that  the  prin- 
cipal, bh  '  the  first  day  of  the  term 
when '  Judgment  was  rendered  against 
him. became  sick  and  -  so  remained 
until  after  the  return  day  of  the  exe^ 
out  Ion;  so  that  he  could  hot  have  been 
removed  without  manifest  danger  to 
hlS'.  nfe/'and,  after  >the  return  day, 
died.  ■     ■ :     (  : 

Ik   Speight  V.  'Wootwn,   14  N.  C. 

S.  -St.  Abb*  «  M  a  30,  by  which 
it  was  provided  that  the  court  where 
the  action  was  brought  might,  by 
rule  orfPules  of  aakh  court,  give  auch 
reMef  to  plalntifr  or  defendant  In  the 
original  action'  and  to  the  ball  upon 
the  ball  bond  as  was  agreeable  to 
reason  and  Justice,  and  auch  rule  or 
rales  weine  <iMlnned)4o.ihav«  the  na- 
turgJmd  'effect. of  a  defeaaailoa  to  the 
said'  ijoBd.  1 '    *  ■ '  ' 

Walton  ' Bent.  3  Barr.  1928, 
97  Reptbkt  1171^Ghestefon  v.  Middle- 
hurst.  1  Bun/'«42,  97  Reprint  4S9; 
Donatty  v.  BaMiayt  8  T.  R.  162,  101 
Repriflt  1817.  l»  9- 

'7.  Florencei'V*  8humar,  34  N.  J. 
L.  456;  Boop  vu<Ueek,  6 'Berg,  ft  R. 
(Pa.).  642.'  .  Bmt  m«  Van  Wtaikle  V. 
Ailing,  17  N.  J..a«it446. 

a.    Davis  V.  Packkrd,  7:Pet.  (U.  S.) 


276,  8  L.  ed.  684;  McRae  v.  Mattoon. 
10  Pick.  (Masa)  49;  Johnaon  v.  Ran- 
dall, 7  Masa  340  (holding  that  a  sd. 
fa.  upon  a  recognisance  must  be  sued 
In  the  court  where  the  recognisance 
is  recorded,  that  a  Justice  taking  k 
recognisance  for  a  party's  appear- 
ance should  return  the  recognuanee 
to  the  court  where  the  recognlxx-  is 
bound  to  appear,  and  that.  If  that 
court  cannot  award  execmtlon.  It 
ought  to  certify  the  recognisanoe  to 
some  court  where  such  execution 
could  be  awarded) ;  McDovgall  t. 
Richardson,  3  Hill  (N.  Y.)  fiSS;  OtlST. 
Wakeman,  1  HUl  (N.  Y.)  604;  Mat- 
thews v.  Cook.  13  Wend.  <N.  Y.)  13; 
Burtus  v.  McCarty.  13  Johns,  (N.  T.) 
424;  Gardiner  v.  Burhani.  II  Johns 
(N.  Y.)  469;  Haswell  v.  Bates.  1 
Johns.  (N.  Y.)  80;  Davis  v.  QUlet,  T 
Johns.  (N.  Y.)  318.  But  see  Bsatos 
v.  Collier,  1  Mo.  603  (holding  that 
an  action  on  a  ball  bond  Is  not  loeal. 
but  may  be  brought  In  any  coontr 
where  the  ball  may  reside) :  Butra 
V.  Collier,  1  Ho.  467. 

[a]  IB  CNorgla  It  has  bean  de- 
clared that  acl.  fa.  Is  not  aveli  aa 
original  suit  aa  requires  it  to  be 
brought  In  the  county  of  the  boll's 
resldaaoe,  bat  that  tiie  orMnal  suit 
gives  Jurisdiction  to  proceed  against 
tha  ball.  Oarvln  v.  Oallaeher.  1  Ga. 
316. 

[b]  Ik  Vostt  OarollBA    (1)  the 

oourt  of  final  Judgment  has  been  heU 
to  be  the  one  from  which  set  fa. 
muBt  issue.  Turner  v.  White.  49  N.  C 
IIG.  (2)  But  the  supreme  court  hu 
no  Jurisdiction  of  a  act  fa-  agoinff 
ball  In  an  action  brought  there 
appeal,  and  In  which  Judgment  has 
been  rendered  agalnat  the  princtpsL 
Jones  V,  McLaurlne,  62  N.  C  S92 

[c]  In  Bontb  OaroUn^  (l)  whQe 
the  Ehiglish  rule  is  spoken  of  a> 
clear,  yet  the  reason  thereifor  Is  ssW 
to  be  because  the  rules  of  praettee 
differ  In  the  different  courts,  sad  U 
Is  declared  that,  where  the  rulee  ef 
the  court  taking  the  bond  can  be  to- 
forced  by  the  court  where  the  salt  b 
brought,  the  action  in  the  latter  cosn 
must  be  allowed.  So  an  action  w 
permitted  In  the  district  court  on  a 
bond  taken  In  the  city  court  c< 
Charleston  (McMillan  v.  Whltaku-.  U 
a  C.  L.  52S),  <2)  and  In  the  city  cssrt 
of  Charleston  on  a  bond  taJcen  is  tat 
court  of  common  plena  <LMare  *> 
Brown.  IS  S.  C.  U  370).  all  af  sock 
courts  being  governed  by  the  mm 
rules  of  practice. 

».   HcRae   V.   Mattoon.    !•  pkft. 
(Mass.)  49. 
la    Otis  V.  Wakeman,   %  Hill  (X 
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[$  149]  5.  Parties— a.  Who  May  Sue."  Upon 
the  breach  of  a  condition  of  a  common-law  bail 
bond,  the  sheriff  who  is  answerable  for  the  non- 
appearance of  defendant  may  maintain  an  action 
on  the  bond  for  bis  indemnity,  or  he  may  assign 
the  bond  to  plaintiff  who  may  elect  to  proceed 
against  the  bail.^'  A  distinction  based  upon  the 
form  of  the  action  is  made  by  some  of  the  earlier 
eaaea  as  to  the  right  of  plaintiff  to  maintain  an 
action  upon  the  recognizance,  it  being  declared  in 
some  of  them  that  he  who  is  to  have  the  benefit  of 
the  recognizance  shall  have  a  sci.  fa.  upon  it,  whether 
he  is  the  coDUsee  or  not,^^  and  that  therefore  the 
plaintiff  in  the  original  action  may  sue  thereon, 
although  the  bond  is  taken  in  the  name  of  the 
sheriff,  and  without  an  assignment  from  the  lat- 
ter.^* But  it  has  been,  held  that,  if  the  action  is 
in  the  nature  of  debt,  the  suit  should  be  in  the 
name  of  the  obligee,  although  the  bweflcial  in- 
terest U  in  a  thii^  person.^" 

FriBcipal'a  surety  on  oUigatimi  in  salt.  There 
is  some  authority  for  the  propdsition  that,  by  the 


application  of  the  principle  of  substitution,  the 
surety  on  the  obligation  in  suit,  upon  being  com- 
pelled to  pay  the  debt,  will  in  equity  be  subro^ 
gated  to  the  rights  and  remedies  of  the  creditor 
against  defendant's  bail.*' 

150]  b.  Who  Hay  Be  Sned.  If  the  under- 
taking executed  by  the  bail  is  joint  and  not  several, 
they  should  all  be  joined  as  defendants  in  an  ac- 
tion to  recover  thereon;*^  but,  where  the  undertak- 
ing of  bail  is  a  several  one  by  several  recognis- 
ances, they  cannot  all  be  joined  in  one  sci.  fa.*" 

Survival  of  action.  The  canse  of  action  against 
bail  survives,*'  uid  the  action  may  be  broi^ht 
against  his  personal  representatives.'** 

151]  6.  Process  and  Appearance.  Where 
bail  are  proceeded  against  by  sci.  fa.  they  are-  iq>- 
prised,  by  the  nature  of  the  writ,  of  the  character 
of  the  action  against  them;'^  but,  in  an  action  of 
debt  ni>on  the  reeo^sance,  in  order  to  proteet 
bail  from  surprise  the  or^nal  process  should  cite 
the  defendant  to  answer  to  a  plea  of  debt  "upon 
recognisance."^'    The  manner  of  making  service 


T.>  e04;  Matthews  v.  Cook.  IS  Wend. 
(N.  T.)  S3. 

[a]  Tims  a  sci.  fa.  against  ball  la- 
aued  In  one  county  to  the  aherlfl  of 
another  Is  bad  and  will  be  quashed 
on  motion.  Garvin  v.  Gallagher,  1 
Ga.  315. 

11.  Might  of  M«iffnee  of  IwU  bond 
to  so*  thereon  In  Ua  own  nuno  see 

supra  B  66. 

13.  Howel  V.  March,  1  Mo.  182; 
Valentine  v.  Smith,  8  Oh.  26.  See  also 
■upra  (66. 

13.  Bishop  V.  Drake,  Klrby  (Conn.) 
378 

14.  Ansley  v.  Harris,  22  Ga.  61< 
<where  It  was  decided  that  the  sher- 
lir  In  taklnff  the  bond  Is  In  effect 
acting  as  agent  of  plaintiff,  and,  al- 
though the  bond  Is  payable  to  the 
former,  it  is  In  law  payable  to  plaln- 
tlfF.  and  therefore  an  asaignment  to 
him  Is  not  necessary  to  enable  him  to 
sue  thereon);  Ford  v.  Lane,  8  Ga.  322; 
Pierce  v.  Read,  2  N.  H.  359  (holding 
that  an  action  will  not  He  by  the 
sheriff  on  a  ball  bond  taken  In  the 
name  of  the  sheriff  for  the  use  of 

£Ialntlff  In  whose  suit  It  was  taken); 
•ouglass  V.  Wight.  4  S.  C.  L.  218 
(holding  that  the  act  which  author- 
izes a  sci.  fa.  to  issue  against  the 
t>ail  to  the  sheriff  does  not  require 
the  bail  bond  to  be  assigned):  Alex- 
ander V.  Winn,  3  S.  C.  L.  14.  But  see 
Frlest  V.  Whitelow,  1  Mo.  259  (hold- 
ing that  ad.  fa.  on  a  ball  bond  should 
Ite  brought  In  the  name  of  the  sheriff 
ito  the  use  of  the  party  in  interest 
unless  such  party  has  taken  an  as- 
signment from  the  sheriff);  Brown  v. 
Senton,  1  Mo.  227  (holding  that  an 
action  on  a  ball  bond  must  be 
brought  In  the  name  of  the  sheriff  to 
w^hom  It  was  given) ;  Lowtber  v.  Law- 
rence, Wright  (Oh.)  180  (holding  that 
where  appearance  ball  Is  entered  to  a 
sheriff,  which  Is  equivalent  to  special 
ball,  plaintiff  cannot  sue  the  ball  In 
bis  own  name). 

15.  Parmer  v.  Moore.  1  Mo.  17S 
<  holding  that,  where  the  bond  Is 
tAken  in  the  name  of  the  sheriff,  an 
3.ction  ot  debt  thereon  should  be  In 
t^ts  name  to  the  use  of  the  real  per- 
son in  Interest).  See  also  Bishop  v. 
C>rake,  Klrby  (C»>nn.>  878.  And  see 
wpra  1  66. 

[a]  The  force  and  sffeot  of  sooh 
■Jsrtlaotlon  are  of  practically  no  value 

XI  those  states  where  forms  of  ac- 
:  1  on  have  to  a  great  extent  been 
■."fcollahed,  and  Jn  any  event  the  qucs- 
.*on  as  to  who  may  bring  the  action 
?«rhere  the  bond  Is  to  the  sheriff,  or 
;v-hether  assignment  thereof  by  nlm 
.^ill  be  necessary  or  of  any  effect 
whatever,  must  largely  depend  upon 

j-»o  statutory  provisions  and  prac- 
In  each  state.    If  no  power  Is 


conferred  by  statute  to  assign  the 
bond,  the  action  thereon  should  be 
In  the  name  of  the  sheriff,  where  the 
ball  is  taken  by  statute  to  "himself." 
Hunter  v.  Gllbam,  1  111.  82. 

[b]  "Xn  the  absence  of  statnte  ac- 
tion on  a  ball  bond  is  properly 
brought  by  the  obligee  though  his 
term  of  office  as  sheriff  has  expired." 
Brown  v.  Lee  Chuck,  19  Hawan  5. 

[c1  If  plaintiff  Is  •xiuresslj'  an- 
tliorised,  on  taking  an  assignment 
of  a  bond,  to  bring  an  action  in  his 
own  name  he  may,  when  such  as- 
signment has  been  made,  sue  in  his 
own  name.  Hunt  v.  Allen,  S2  N.  J. 
U  533. 

Td]  When  monor  has  been  depos- 
ited in  lien  of  ball^Although  plain- 
tiff in  attachment  may  be  by  law  au- 
thorized to  bring  any  action  in  the 
name  of  himself  and  the  sheriff, 
which  the  sheriff  may  bring  to  recov- 
er property  attached  or  its  value,  or 
on  an  undertaking,  yet  under  such 
statute  no  power  or  right  Is  con- 
ferred on  plaintiff  to  bring  an  action 
agalost  the  clerk  to  recover  money 
which  has  been  deposited  by  defend- 
ant in  lieu  of  ball.  Anderson  v. 
Tomklns.  10  NTS  39,  23  AbbNCas  433. 

16i  Parsons  v.  Briddoek,  2  Vern. 
Ch.  608,  23  Reprint  997  (this  seems 
to  be  the  leading  case  on  this  sub- 
ject. Here  the  principal  had  given 
ball  In  an  action,  and  judgment  was 
recovered  against  the  ball.  The  orig- 
inal surety,  being  compelled  to  pay 
the  debt,  prayed  In  chancery  for  an 
assignment  of  the  judgment  against 
the  ball,  which  was  granted  upon  the 
ground  that  the  ball  stood  In  the 
place  of  the  principal  debtor  who 
would  have  been  responsible  to  the 
surety,  and  that  he  was  therefore 
subject  to  a  similar  liability). 

[a]  Whsre  plaintiff  maj  sue  as 
tnurt— ■■-Sureties  on  appeal  bonds 
become  equitably  subrogated  to  the 
rights  of  plaintiff  where  they  are 
obliged  to  pay  the  amount  of  their 
undertaking,  and  In  such  case  they 
have  a  right  of  action  against  defend- 
ant's ball,  but  plaintiff,  being  the 
real  party  In  Interest,  may  sue  on  the 
bond  for  himself  and  as  trustee  for 
the  sureties  on  the  appeal  bond.  In- 
stead of  a  separate  action  being 
brought  by  each.  CulHford  v.  Wal- 
2er.  13  Misc.  493,  36  NTS  475  [aff  3 
App.  Dlv.  266.  38  NTS  199]. 

[b]  Xn  Karjrland  the  courts  have 
favored  the  rule  that,  although  a 
court  of  equity  will  compel  an  as- 
signment of  a  Judgment  against  a 

J principal  debtor,  which  has  been  sat- 
efled  by  the  surety,  It  will  not  au- 
thorize the  surety  to  proceed  against 
the  special  ball  of  the  principal,  un- 
less such  ball  is  absolutely  flxed  at 


the  time  of  the  assignment.  Semmea 
V.  Naylor,  12  Gill  &  J.  858;  Creager 
V.  Brengle.  6  Harr.  &  J.  234,  9  AmD 
516. 

17.  Tannenbaum  v.  Crlatalar,  6 
Daly  (N.  T.)  HI. 

(a]  When  only  ono  ot  Uie  hsa 
osn  bs  found  the  action  may  be 
against  both,  as  In  case  of  Joint  debt- 
ors, and  In  such  a  case  an  exoneretur 
win  not  be  entered  on  motion  of  the 
surety  not  taken  for  the  purpose  of 
availing  both.  Steward  V.  Patten,  1 
N.  T,  Super.  38. 

la.  Garland  v.  Eniia,  2  Leigh  (29 
Va)  666. 

[a]  Where  the  writ  does  not 
qure  spedsl  hail,  several  persons 
may  be  named  as  defendants,  and 
plaintiff  may  declare  and  proceed 
against  any  one  of  them  separately, 
but  In  bailable  process  plaintiff  can- 
not Join  several  defendants  and  de- 
clare against  one.  Roosevelt  v.  Soul- 
den,  16  Johns.  (N.  T.)  44. 

19.  Parker  v.  Wlllard,  Smith  (N. 
H.)  212. 

90.  Langley  v.  Knighton.  20  S.  C. 
L.  451  (administrator). 

[a]  The  heirs  and  persons]  reprs- 
sentattves  may  in  some  cases  be  pro- 
ceeded against.  Com.  v.  Haines,  2  Va. 
Cas.  (4  Va.)  134. 

(b]  Dssth  of  bsll  daring  pendencr 
of  SM.  fs.  Will  not  abate  the  suit,  but 
the  administrator  may  defend. 
Wheeler  v.  Wheeler,  7  Mass.  169; 
Com.  V.  Haines,  2  Va.  (3as.  (4  Va.)  134. 

Ic]  Ths  nrvtvor,  where  one  of 
the  'ball  has  died,  cannot  be  Joined 
with  the  executor  of  the  deceased  in 
one  writ  of  acl.  fa,  Niles  v.  Drake, 
17  Pick.  (Mass.)  61«. 

SI.    See  Infra  S  1S3. 

[a]  In  Attsnunlnir  ths  Msanlng  of 
a  word  or  SMtsnos  m  a  writ  of  sci. 
fa.  or  other  process,  resort  Is  not  to 
be  had  to  the  next  antecedent  or 
next  subsequent  word  but  rather  to 
the  subject  matter.  Thus  In  a  notice, 
dated  "3d  day  of  October,  1842,"  that 
execution  was  returnable  "on  the 
third  Tuesday  of  October  next," 
"next"  was  held  to  refer  not  to  the 
month  but  to  the  third  Tuesday  of 
the  month.  Nettleton  v.  Billings,  18 
N.  H.  446. 

aa.  Van  Winkle  V.  Ailing.  17  N.  J. 
L.  446. 

[a]    Summons  sad  alias  summons. 

—Although  sci.  fa.  may  be  a  proper 
rrrmedy  In  some  jurisdictions.  It  is 
not  necessary  to  resort  thereto  in  all 
cases,  but  where  summons  has  been 
served  on  one  of  several  coBbllgors 
and  Judgment  by  default  entered 
against  him,  the  other  may  be 
brought  In  by  an  ordinary  alias  sum- 
mons. Cleveland  v.  Skinner,  66  111. 
fiOO. 
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of  process  against  bail  is,  as  a  general  role,  subject 
either  to  statute  or  rules  of  the  court,  and  to  be 
valid  should  conform  to  the  requirements  pre- 
scribed,'* and  this  includes  the  time  and  manner 
of  the  return.'* 

[%  162]  7.  Pleadings — a.  Beclaration.  In  an  ac- 
tion upon  a  recognizance  the  declaration  should  al- 
l^e  those  facts  which  tend  to  show  that  such  obli- 
gation was  entered  into  by  defendants  and  such 
other  necessaiy  facts  as  may  show  that,  as  a  result 

83.  r>«nnlBon  v.  WUlson,  16  N.  H. 
496.  See  also  Ehler  v.  Stoever,  2  Ulles 
(Pa.)  H. 

[a]  Wlian  ball  hM  moT*d  ttvm 
tta*  state  (1)  service  may  be  made  by 
leaving  a  copy  at  his  last  and  usual 

Slaee  of  residence.  Peo.  v.  Judges 
[oaroe  C.  PI.,  t  Wend.  (N".  T.)  443. 
(2)  Service  on  his  attornev  is  not 
sufflolent,  and  the  return  should  be 
verified  bjr  the  oath  of  the  ofBeer. 
Denntaon  v.  WUlson,  16  N.  H. 
496. 


of  Bueh  obligation,  d^endants  have  become  liable 
on  their  undertaking  to  plaintiffs."*  Thus  the  decla- 
ration should  all^e  inter  alia  authority  to  make 
the  arrest,"  the  judgment  against  the  principal," 
and  the  issuance  and  return  of  execution  thereoa 
unsatisfied;'^  and  it  should  set  out  the  bond  or 
recognizance  in  terms,  or  according  to  ita  legal 
effect,'"  and  the  particular  breaches  of  the  condi- 
tion."* If  the  declaration  contains  a  proper  and 
sufficient  averment  of  facta  it  will  not  be  vitiated 


[h]    Betom  of  two  Blklla  haa  been 

held  to  be  a  Rood  service  of  scl.  fa. 
against  ball.  Woodfork  v.  Bromfleld, 
6  N.  C.  187. 

[c]  Oa.  Ba.  affaiwrt  th*  prlaoipal 
and  ML  fa.  affalut  his  apeolal  bidl 
cannot  be  Issued  and  made  returnable 
at  the  same,  or  the  ensuing,  term  of 
court,  and.  If  so  Issued,  the  scl.  fa. 
against  the  ball  will  be  set  aside  for 
irregularity.  Oeylln  v.  Heald.  7  Del. 
S26. 

04.  Branch  v.  Webb,  7  Leigh  (38 
Va.)  371  (holding  that  a  scl.  fa. 
against  special  ball  may  be  returned 
at  the  rules  In  the  clerk's  office) : 
Oreen  v.  Thompson.  1  Patt.  &  H. 
(Va.)  427. 

[a]  Whara  a  sol.  fa.  affalut  ban 
la  ratonable  to  a  mle  dar.  it  seems 
that  the  day  of  return  and  the  day  of 
appearance  are  the  same,  and  If  the 
writ  la  returnable  to  the  flrst  day  of 
a  court,  and  that  happens  to  be  a  rule 
day.  that  Is  also  the  appearance 
day.  Kyles  v.  Ford,  2  Rand.  (2S 
Va.)  1. 

[b]  Snflolsiior  of  zetttxiL — (1)  A 

return  upon  a  scl,  fa.  against  oall 
that  It  was  served  upon  "the  defend- 
ant" Is  good.  Ollmore  v,  LIdden,  23 
Qa.  14.  (2)  But,  by  the  common  law 
as  welt  as  by  statute,  a  return  to  a 
scl.  fa.  against  ball  of  "No  Inhabitant 
of  my  balUwIck"  Is  Insufficient,  and  a 
judgment  rendered  against  ball  upon 
two  such  returns  Is  a  nullity. 
Moren  v.  KUllbrew.  2  Terg.  (Tenn.) 
}T<. 

[c]  Am—awt  of  ratnnk— A  re- 
turn of  scl.  fa.  on  ball  without  the 
state.  Insufficient  as  not  being  veri- 
fied by  affidavit,  may  be  amended 
after  error  brought  and  Joinder.  Den- 
nlBon  V.  Willson,  16  N.  H.  496.   .  ^ 

OB.  IiOker  V.  Antonio,  16  8.  C.  I<. 
175  (holding  that  the  condition  of  the 
bond  and  the  proceedings  against  the 
principal  should  be  set  out) ;  Osborne 
v.  Cornish,  20  U.  C.  Q.  B.  47. 

[a]  azMmtloa  of  tlw  bond  In  Uw 
pMsaBoa  of  tlia  AerUI  or  momm  oBoax 
authorized  to  take  ball  should  be 
alleged.  Jonea  v.  Bunn.  t  Hetc  (Ky.) 
490. 

[bq  In  an  aotloa  by  Uia  staevUT  or 
Ua  aaslgnee  (1)  on  a  ball  bond,  the 
complaint  should  aver  damage  sus- 
tained by  the  sheriff  and  what  such 
damage  was.  CHapp  v.  Schutt,  44 
Barb.  9,  19  AbbPr  121.  29  HowPr 
265  [aff  44  N.  T.  104].  (2)  But  It  Is 
not  necessary  to  allege  that  the  sher- 
iff has  exonerated  himself,  under  the 
provisions  of  a  statute  that  he  may 
so  do,  by  delivering  the  order  of  ar- 
rest, etc.,  to  the  attorney  of  plaintiff. 
WUlet  v.  Lassalle.  24  N.  Y.  Super. 
618,  19  AbbPr  272. 

[c]  A  declaration  on  a  bond  given 
by  •  aberur  or  other  ofltoer,  (D  to  be 
relieved  from  an  arrest  on  an  at- 
tachment. Is  not  bad  In  Bubstance.  al- 
though it  omits  to  allege  the  miscon- 
duct for  which  the  atUchment  Unued, 


or  to  specify  the  manner  In  which 
plaintiff  is  connected  with  the  pro- 
ceeding; but  it  must  appear  that  he 
Is  the  party  aggrieved.  Thomas  v. 
Cameron,  17  Wend.  (N.  T.)  59.  (2) 
But  a  declaration  on  a  bond  executed 
by  an  officer  to  be  relieved  from  ar- 
rest on  an  attachment  Issued  against 
him  for  not  returning  an  execution 
should  aver  that  the  bond  was  or- 
dered by  the  court  to  be  delivered  to 
plalntUf  to  be  prosecuted,  and  an 
averment  that  It  was  to  be  delivered 
up  to  b«  proaecuted,  without  naming 
plaintiff  or  authorlstnc  him  to  prose- 
cute. Is  Insnfllelnit  on  demurrer. 
Buffalo  Bank  v.  Bouchton.  21  Wand. 
(N.  T.)  67. 

[d]  Xt  l>  vaaMOMMucT  to  aUw* 
that  d«f  •aOaata  ai*  ettUau  of  a  du- 
fsraat  atato  from  that  of  plaintiffs. 
Bobyshall  v.  Oppenhelmer,  3  F.  Com. 
No.  1,692,  4  Wash.  C.  C.  482. 

86.  Gallup  V.  Dennison,  Klrby 
(Conn.)  430;  Reed  v.  Lane,  61  Vt. 
481.  17  A  796  (holding  that  it  must 
ftvpr  that  the  oris^niil  writ  was  prop- 
erly und  III  fact  Issued  as  a  capias, 
by  whh'h  defendant's  arrest  was  au- 
thorized). 

37.  Murphy  v.  SummervUl^?  Til. 
3(;r>;  Gauntley  V.  Wheeler,  II  BowPr 
(N.  Y.)  137. 

as.  Conn. — Gallup  V.  Dennison, 
Klrby  430. 

111. — Murphy  v,  Summervltle,  7  III. 
360. 

Ky.— Cole  v.  Regan.  107  SW  769,  32 
KyL  1059  (holding  that,  where  the 
petition  In  an  action  against  a  surety 
on  a  ball  bond  in  a  civil  action  falls 
to  state  that  the  Judgment  against 
the  principal  In  such  former  suit  has 
never  been  paid  or  satisfied.  It  Is  bad 
on  demurrer) :  Jones  v.  Bunn,  2  Mete 
490. 

Mich. — Fisher  v.  Drewa.  63  Mich. 
655.  30  NW  815;  Prior  v.  Bodrle,  49 
Mich.  200,  13  NW  575  (holding  that 
a  count  In  a  declaration  against  ball 
to  the  arrest  states  no  cause  of  ac- 
tion if,  on  alleging  the  issue  of  exe- 
cution against  the  body.  It  contains 
no  averment  of  return  or  of  anything 
done  under  the  writ;  It  should  set  up 
a  due  return  under  the  sheriff's  cer- 
tificate that  defendant  could  not  be 
found  within  the  county,  or  other 
facts  showing  the  failure  of  the  exe- 
cution under  circumstances  prima 
facie  holding  the  sureties). 

N.  Y. — Gauntley  v.  Wheeler,  31 
HowPr  137.  Compare  Kelly  v.  Mc- 
Cormlck,  2  E.  D.  Smith  50S  [aff  28 
N.  T.  318J  (holding  that.  In  an  action 
on  a  bond  given  to  secure  the  appear- 
ance of  the  judgment  debtor  In  pro- 
ceedings supplementary  to  execution, 
an  averment  of  the  recovery  of  Judg- 
ment, of  supplementary  proceedings, 
and  that  the  court  Issued  an  attach- 
ment under  which  the  bond  was  giv- 
en. Is  sufficient,  without  alleging  an 
order  for  the  attachment,  or  the  Is- 
suing or  return  of  an  execution  un- 
satisfied). 

[a]  But  it  la  not  asosssary.  It  has 
been  held,  in  an  action  of  debt  on  a 
recognisance  of  special  ball,  that  the 
declaration  shall  allege  that  a  ca.  sa. 
had  Issued  on  the  Judgment  against 
the  original  debtor.  If  It  did  not 
Issue,  the  fact  should  be  pleaded  by 
defendant,  and  plaintiff  will  then  be 
bound  to  reply  and  prove  that  the 
writ  did  Issue,  that  It  was  delivered 
to  the  sheriff,  and  that  It  was  duly 
returned.   Belles  v.  Halnea,  7  Blaekx. 


(Ind.)  898:  Holton  v.  Smith.  6  Bladct 
(IndJ  424. 

tbj  Tbat  an  a*  msana  of  malUic 
tlia  Bwney  of  tb*  original  pncttos 

have  been  exhausted  must  be  shows 
In  a  declaration  on  a  ball  bond.  Lit- 
tle Rock  V.  Johnson.  6  Ark.  Ml. 

[c]  narl  fadag^In  an  actloa 
upon  a  recognisance  of  special  ball, 
the  omission  to  allege  In  the  deelan- 
tion  that  a  fl.  fa.  has  been  taaaed  and 
returned  unsatisfied  wUt  not.  It 
seems,  defeat  a  Judgment,  if  tbe  ob- 
jection has  not  been  seasonably  In- 
terposed. Hermes  v.  Champlin,  SI 
Uloh.  SI.  17  KW  2S«. 

[d]  As  to  paynoat  of  JndCMMt 
bv  p«gtB«r,mA  declaration  on  a  bond 
given  by  a  debtor  to  secure  his  re- 
lease from  arrest  is  bad  on  demurrer, 
where  the  Judgment  was  recovwed 
against  a  partnership  and  the  dec- 
laration does  not  negative  p«ynient 
of  the  Judgment  by  the  other  part- 
ner. State  v.  Keller,  74  W.  Va.  317. 
81  SB  972. 

89.  Bolles  V.  Haines,  7  BlacW. 
(Ind.)  398;  Hysfnger  v.  Col  man,  i 
Blackf.  (Ind.)  596  (holding  that,  by 
signing  the  recognisance  prescribed 
by  statute  to  he  Indorsed  on  process 
requiring  bail,  the  recognlaor  under- 
takes that.  In  case  there  is  Judgment 
against  the  principal  in  the  salt  then 

J lending,  the  latter  will  satisfy  th« 
udgment  or  render  his  body  to  prison 
on  that  oocaslon,  and  the  declaration 
on  such  recognisance  must  show,  by 
setting  It  out  in  terms,  or  acomlng 
to  Its  legal  effect,  that  ttoe  contract 
of  the  rec4^:nlior  la  such  as  above 
described). 

[a]  That  tbe  raooffslsaaos  was 
filed  in  court  and  became  a  niatter 
of  record  should  be  alleged.  Mendo- 
cino County  V.  Lamar,  30  CaL 
627 

[i>]  IMlivsry  of  ths  boaA  or  sa> 
dectaklnir  <l)  need  not  be  alleged  la 
a  complaint  thereon.  Wlllel  v,  las- 
salle, 24  N.  T.  Super.  618,  19  AbbPr 
212.  (2)  Thus  a  complaint  on  a  bond 
given  to  discharge  a  defendant  from 
arrest,  which  alleges  that  tbe  nnder- 
taklng  was  filed  fn  the  office  of  tbe 
circuit  court  by  plaintiff.  Is  not  de- 
murrable because  falling  to  show  that 
the  sheriff  ever  failed  to  deliver  a 
certified  copy  of  the  undertaking  to 
plaintiff,  as  required  by  statute^  the 
provision  being  for  plaintlfPs  heatilt, 
to  give  him  an  opportunity  to  refuss 
acceptance  of  the  sureties,  and  Us 
filing  the  undertaking  without  ratss- 
Ing  to  accept  them  Indleatlna  blf 
acceptance.  Reeg  v.  Adams,  lis  Wli. 
176.  87  NW  1067. 

[c]  The  date  of  tbe  boM.  need  net 
be  stated;  but.  If  stated.  It  mast  he 
correctly  stated.  Clark  v.  ^dder,  IS 
Vt.  689. 

a(K  Gallup  V.  Dennison.  KIltT 
rConn.)  430  (sufficient  averment  fn 
default  In  appearance)*  Loker  v.  As* 
tonlo,  IS  8.  a  L.  176;  State  v.  Xhdf^ 
16  Vt.  9:  State  v.  Keller.  74  W.  Va 
217,  81  SS  972  (holding  that  a  dee- 
laration.  In  an  action  on  a  bond  exe- 
cuted by  a  debtor  to  secure  his  n- 
lease  from  arrest  Is  bad  on  demmrH' 
for  falling  to  show  breach  of  a  con- 
dition to  appear,  where  It  simply  al- 
leged the  failure  of  the  oflkier  to 
serve  the  summons  and  the  debtor's 
consequent  failure  to  appear).  Bat 
see  Allen  v.  Hunt,  22  N.  J.  L.  171 
(holding  that  breaches  naed  not  bi 
assigned  on  a  ball  bond). 


VoT  latw  OMMs,  dsvelepmaats  and  Shanffss  In  the  law  sse  eumulatlve  AnnoUtlona  same  tltla,  Mge  and  not*  mndwr. 
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hy  the  aUegaticm  of  an  ixmnatoial  faet.'^  But  it 
hu  been  hdd  that,  in  an  action  of  debt  tm  a  bail 
bond,  the  declaration  need  not  aver  that  an  affida- 
vit is.  the  cause  of  action  was  made  before  the 
iaene  of  the  writ  on  which  the  arrest  was  made;" 
that  the  attaefament  on  which  defendant  was  ar- 
rested was  returned}''  or  that  defendant  was  called 
on  the  letnm  Atij  and  tiiat  hia  default  was  en- 
tered." 

{%  153}  b.  Scire  Fadas.  Such  facts  as  show 
plaintiff's  cause  of  action  or  I^al  right  to  recover 
should  be  stated  in  a  sei.  fa.  ag-ainst  bail."  Thns 
it  should  allege  the  facts  as  to  the  sureties  becom- 
ing bail,*'  the  substanoe  of  the  bond,*'  before  whom 
the  bond  was  taken,"  the  judgment  against  the 
principal,"  the  court  in  which  the  jndgment  was 
obtained,***  notice  to  bail  if  required  by  statate/^ 
and  the  failure  to  pay  the  judgment  or  daim,  or 
to  surrender  the  pnneipal.*^ 

UmwceiBary  aliegatimui.  But  it  has  been  held 
that  it  is  not  necessary  to  allege  that  the  original 
writ  issued  as  a  capias;*"  to  set  forth  the  affidavit 
or  order  for  b(ul  ;**  to  all^e  that  the  bail  bond  was 


ezeented  by  the  principal,*'  or  that  the  principal  ap- 
peared to  tiie  action  against  bim;*^  to  state  the 
form  of  action  in  which  jndgment  was  rendered;*' 
or  to  allege  the  isaning  and  return  of  the  oa. 


sa.** 

Nec«8sity  of  dedaration.  K  all  the  proceedings 
are  properly  set  out  in  a  soi.  fa.,  and  the  liability 
of  the  bail  is  shown,  judgment  by  defanlt  may  be 
had,  although  no  declaration  is  filed.*" 

The  prayar  in  a  sci.  fa.  should  be  for  the  dam- 
ages sustained  in  the  first  suit,*"  and,  although  the 
prayer  may  be  wrong,  yet  it  is  a  matter  of  form 
and  may  he  good  on  a  general  demurrer,  and  jndg^ 
ment  for  the  right  party  may  be  given.'^ 

[$  154]  c.  Affidavit  of  Defense.  Under  some 
statutes  or  rules  of  court,  an  affidavit  of  defeme 
may  be  required  in  an  action  on  a  bail  bond." 

[$  155]  d.  Plea  or  Answer."'  Matters  which 
constitute  an  affirmative  defense  and  matters  of 
substance  should  be  pleaded  if  the  bail  wish  to  avail 
themselves  of  such  defenses."  The  bail  may,  in  an 
action  on  the  bond,  plead  to  the  jurisdiction  of 
the  court,"  or  set  up  a  performance  of  the  condi- 


31.  wni«t  T.  Lassalle,  24  N.  T. 
Super.  618,  19  AbbPr  272. 

n.  Hunt  V.  Allen,  28  N.  J.  L.  <16 
tatr  22  N.  J.  L.  5331. 

S3.  Thomas  v.  Cameron,  17  Wend. 
(N.  T.)  89. 

34.  Thomas  v.  Cameron,  17  W«nd. 
(N.  T.>  BJ. 

35.  Frost  V.  Keynolda,  2  Dana 
(Ky.)  94:  Smith  v.  Shaw,  30  K  C. 
233. 

[a]    An  wvwmMit  of  oommitmHit 

to  JaU  of  the  prtncliial  under  a  ca. 
0a.,  without  showing  now  or  whether 
he  was  dlscharKod  shows  no  cause 
of  action.  DosTer  t.  Oore,  1  Lltt. 
<Ky.)  163. 

[h]  OaolSBlon  to  avsr  pront  patst 
por  x*ooirdii)n  has  been  held  to  be 
ratal  on  special  demurrer.  Wright  v, 
Srownell,  2  Vt.  117. 

[c]  On  an  nndSTtakliv  not  to 
novo  offsets  from  tlto  stato,  the  act. 
fa.  should  aver,  where  It  Is  suggested 
that  defendant  did  remove  property, 
that  he  had  title  to,  or  Interest  In, 
the  same.  Perrott  v.  Story,  9  Dana 
(Ky.)  126. 

fd]  Oltisoiistiip  of  pzlBoipaL— 
Wnore  a  debtor  has  been  arrested  In 
an  action  on  contract,  a  declaration 
In  scl.  fa.  against  his  ball,  which 
avers  that  the  debtor  was  a  resident 
of  another  state,  but  does  not  aver 
that  he  was  not  a  cltixen  of  such 
state.  Is  not  sufllcient,  where  an  act 
forbids  such  an  arrest  of  citizens  of 
the  United  Statea  Blood  v.  Crandall, 
28  Vt.  3»e. 

[e]  iratm  of  tte  WS1*b  UaUltty 
need  not  be  averred,  but.  If  the  set. 
fa.  undertakes  to  aver  It,  It  must  do 
so  correctly,  Wright  v.  Brownell,  2 
Vt.  117. 

[f]  lioss  of  papers  alleaed  In  dee- 
Xmxmmn. — The  fact  that  the  writ  In 
scl.  fa.  vouches  the  record  for  the 
affidavit  to  warrant  the  ca.  sa.,  and 
for  the  ca.  sa.  Itself,  but  that  the 
declaration  avers  the  loss  of  these 
papers  since  the  writ  was  issued.  Is 
no  ground  for  objection  to  the  pro- 
c«eaings.    Kenan  v.  Carr,  10  Ala.  867, 

lei  It  Is  snfflcisiit  to  raise  tli« 
w*  on  a  plea  of  nul  tiel  record  that 
tliere  Is  a  note  of  the  substance  of  a 
r-«cosnlzance  from  which  a  formal 
— «cognlzance  could  have  been  drawn. 
9«ldenstriker  v.  ButTom,  14  Pa.  158, 

Se.  Smith  v.  Shaw,  30  N.  C.  238; 
Usher  v.  Prink,  4  S.  C.  L.  84. 

37.  Kennedy  v.  Spencer.  4  Port. 
'>Vla.)  428;  Toulmln  v.  .Bennett.  3 
3«ew.  &  P.  <AIa.>  220;  Usher  v.  Frink, 

S    C  84 

3&  McMahan  v.  Knox,  4  Bibb 
:»Cy.>  460. 

»»-  Stewart  v.  HcClure,  S  8.  C  I#. 
07. 


Smith  V.  Shaw,  SO  N.  C.  238. 
Bmerson  V.  Brown,  2   N.  H. 


40. 
41. 

347. 

[a]  Wliat  sotloe  was  ftren  iboidd 
be  stated,  so  that  the  court  may 
Judge  whether  it  was  according  to 
the  statute.   Goodwin  v.  Smith,  4  N. 

ii  29 

48.  '  Nichols  V.  Woodruff,  6  Btackf. 
(Ind.)  180:  Holland  v.  Bouldln,  4  T. 
B.  Hon.  (Ky.)  147;  Baker  v.  Harrison, 
5  Lltt.  (Ky.)  69. 

[a]  nilvre  to  satlafr  oondemaa- 
tloa  of  ooort. — ^It  is  not  a  sufficient 
assirnment  of  a  breach  of  a  bond  for 
special  ball  to  allege  that  defendants 
have  failed  to  deliver  their  bodies  to 
the  court  or  to  the  sheriff,  and  that 
the  sureties  have  also  failed  so  to 
do  and  otherwise  to  discharge  the 
bond,  without  also  alleging  a  failure 
to  satisfy  the  condemnation  of  the 
court.    Embree  v.  Norrls,  2  Ala.  271. 

43.  Yatter  v.  Pitkin,  66  Vt.  800, 
29  A  370  (where  It  alleges  that  the 
writ  on  which  defendants  became  ball 
was  Issued  In  an  action  on  the  case). 

44.  Qlidden  v.  Leonard,  4  Fort. 
(Ala.)  194. 

[a]  Hi  Tenaessee  a  sci.  fa.  recites 
nothing  that  Is  not  of  record.  It  need 
not  therefore  recite  that  an  affidavit 
was  made  under  the  statute  before 
the  ca.  sa,  was  issued.  Nicholson  v. 
Patterson,  2  Humphr.  448. 

46.  Bull  V.  aarke,  2  Hetc.  (Kaaa.) 
687. 

46.   Kenan  v.  Carr.  lo  Ala.  S*7. 

«.   Turner  v.  White,  49  N.  C.  118. 

43.  Ross  V.  Bills,  6  J.  J.  Harsh. 
(Ky.)  91;  Crawford  v.  Beafl,  3  Bibb 
(Ky.)  472:  Cappeau  V.  Mlddleton,  1 
Harr.  ft  O.  (MdT)  164;  Gray  v.  Hoover, 
16  N.  C.  475;  Arrenton  v.  Jordan,  11 
N.  C,  98;  Langdon  v.  Troy,  8  N  C. 
166.  See  also  Bowen  v.  Pyne,  Wright 
(Oh.)  602.  But  see  Davis  v.  Dorr,  80 
Vt.  97  (holding  that  the  declaration 
must  allege  that  the  execution  as 
well  as  the  writ  was  issued  against 
the  body  of  defendant,  and  that  It 
will  be  insufficient  If  It  merely  al- 
leges that  the  writ  was  so  issued  and 
served). 

49.  Walker  v.  Massey,  10  Ala.  80. 
60.    Howet  V.  March,  1  Mo.  182. 
81.    Barton  v.  Vansant,  1  Mo.  192. 
63.    (Thrlsty   v.   Bohlen.   6   Pa.  88 

(holding  that,  in  set.  fa.  on  a  recogni- 
zance of  bail,  an  affidavit  of  defense 
which  shows  a  levy  of  execution  In 
the  original  suit,  and  that  the  pro- 
ceeds of  sale  thereon  exceeded  the 
amount  of  execution  and  costs.  Is 
sufficient  without  an  averment  of  sat- 
isfaction). 

[a]  Ik  ft  rait  oa  a  rsoomlsaaos 
of  Ml  la  Mior,  an  afBdavlt  of  de- 
fense which  seta  forth  that  a  soffl- 


clent  sum  had  been  realized  by  a 
sherifTs  sale  of  the  coObligor's  prop- 
erty to  pay  the  judgment  la  Inaulll- 
cient.  Nagle  t.  Bradfleld,  8  Walk. 
(Pa.)  185. 

[bj  Svls  or  statute  not  reqnlxlaC' 
— (1)  A  rule  of  court  that.  In  any  ac- 
tion brought  upon  a  written  instru- 
ment, plaintiff  shall  not  be  put  to 
proof  of  its  execution  on  the  hand- 
writing of  defendant,  unless  its  exe- 
cution Is  denied  by  affidavit  applic- 
able thereto,  does  not  apply  to  a 
recognizance  of  special  bail,  BlHott 
V.  Green.  10  Mich.  113.  (2)  Nor  is  a 
ball  bond  within  a  statute  authorising 
a  Judgment  by  default  where  defend- 
ant does  not  make  a  statement  (Boas 
V.  Nagle,  8  Serg.  A  R.  (Pa.)  250), 
(3)  nor  within  a  rule  of  court  which 
requires  that.  In  all  actions  of  debt 
or  contract  for  the  payment  of  a  spe- 
clflc  sum  of  money,  defendant  shall 
make  an  affidavit  of  defense  (Boas  v, 
Nagle,  supra), 

n.  Blaoharire  of  fiuotTont  slionia 
iMjalMUied,  see  supra  E  84  note. 

8t  Wlllet  V.  Lassalle,  24  N,  T. 
Super.  618,  19  AbbPr  273;  Com,  v. 
Mecollc,  12  Pa.  Diet.  883L  28  Pa.  Co. 
693;  Mitchell  v.  Noble,  1  C.  U  Chamb. 
(U.  C.)  284. 

[a]  The  ban  oaBMit  take  adraa- 
tage  to  nwtlOB  of  a  want  of  a  ca,  sa. 
against  the  principal  as  it  la  a  mat- 
ter of  substance  and  must  be  plead- 
ed.  Drake  v.  Cochran,  18  N.  J.  L.  9. 

[b]  Z>  aa  aetloa  wf  »  akerlff  on 
an  undertaking  given  by  defendant 
arrested  in  a  civil  action,  matters  ex- 
onerating the  sheriff  from  liability 
for  defendant  constitute  an  affirma- 
tive defense  and  should  be  pleaded. 
Wlllet  V.  Lassalle,  24  N,  T.  Super. 
618. 

[c]  If  the  ban  U  injured  by  a 
prematar*  return,  such  matter  must 
be  pleaded  in  avoidance  of  the  scl. 
fa.  against  him.  Howe  v.  Ransom, 
1  Vt.  276. 

[d]  If  a  plm  of  abatement  Is  set 
up  by  the  ball,  the  existence  of  such 
facts  as  authorize  Imll  to  defend  the 
suit  must  be  alleged.  Deforest  v. 
Glkins,  2  Ala.  50. 

[el  Demnrrsr. — In  Kentucky,  to 
obtain  the  opinion  of  the  circuit  court 
as  to  the  validity  of  the  recosmtsnnce 
recited  in  a  scl.  fa.,  the  proper  mode 
to  pursue  was  to  demur  to  the  scl. 
fa.  Craddock  v.  Com.,  6  J.  J.  Marsh, 
(Ky.)  58. 

86.  Bobyshall  v.  Onpenhelmer,  8 
P.  C^s.  No.  1.592.  4  Wash.  C.  C.  482 
(holding  that,  to  the  suit  by  the  as- 
signees on  a  ball  bond  given  in  a 
federal  circuit  court,  defendant  may 
plead  that  the  principal  was  not  a 
dttaan  of  another  atate,  as  laid  In 
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tions  o£  the  bond.'*  If  the  bond  haa  not  become 
a  part  of  the  record  and  defendant  desires  to  put 
it  in  issne,  it  should  be  done,  it  has  been  held, 
by  a  plea  of  non  est  factum but  no  allegation 
inconsistent  with,  or  against  the  validity  of,  the 
record  can  be  pleaded  in  an  action  of  debt  on 
the  i«cognizance and  in  such  an  action  a  plea  of 
nil  debet,'"  or  that  no  sufficient  capias  had  issued  in 
the  original  suit,'*'  is  bad. 

.  A  ptea  of  surrender  of  the  principal  should  be 
80  framed  as  to  enable  plaintiff  to  deny  the  sur- 
TMider  and  contest  the  identity  of  the  principal.'^ 
It  shonld  allege  a  surrender  before  return  of  pro- 
cess against  the  bail  executed,**^  the  fact  and  mode 
of  surrender,**  to  whom  the  surrender  was  made,"* 
and  the  notice  and  payment  of  costs  required  by 
statnte.«t 

The  record  of  tiia  original  suit  against  the  prin- 
cipal-is not  a  part  of  the>  record  in  the  sci.  fa. 
i^inst  the  bail,  unless  made  so  by  the  plea."* 

156]  a.  B«plication  or  Keply,  and  Sabsequent 
Pleadings.  A  replication  or  reply  in  an  action  on 
a  bail  bond  or  ree<^izanee,  as  in  other  civil  actions, 
should  respond  to  matters  alleged  in  the  plea  or 

the  orlg:lna1  declaration,  for  the  pur- 
pose of  objecting  to  the  Jurisdic- 
tion). 

Sa.  Bobyshall  v.  Oppenhetmer.  3 
P.  Caa.  No.  1,591.  4  Wash.  C.  C.  388 
(holding  that  the  plea  ot  comperuU 
ad  diem,  etc.,  to  a  suit  on  a  ball  bond 
affirms  a  legal  appearance  according 
to  the  conditions  of  the  ball  bond). 

S7.  Hamlin  v.  McNeill,  30  N.  C. 
172  (holding  that,  to  a  writ  of  scl. 
fa.  against  ball,  where  the  bail  bond 
has  not  become  a  part  of  the  record 
by  oyer  or  by  plea  of  non  est  factum, 
the  plea  of  nul  tlel  record  does  not 
put  the  bond  In  Issue,  and  it  can  be 
brought  in.  Issue  only  by  a  plea  of 
non  est  factum);  Spotswood  v.  Doug- 
las, 6  Munf.  (20  Va.)  312  (holding 
that,  if  a  person  returned  as  appear- 
ance ball  denies  that  he  executed 
the  bond,  be  may  plead  non  est 
factum). 

.  [a]  OoBolasloB  rtunld  ha  to  Um 
JVT7  where  defendants  deny  that 
they  became  bail  and  It  is  not  re- 
quired that  the  iKind  b«  returned  or 
recorded.  Parks  v.  Hall,  2  Pick. 
(Mass.)  206. 

[b]  A  spMlai  plMb,  In  debt  on  a 
recognizance  entered  into  l>efore  a 
justice  for  appearance  in  the  common 
pleas,  that  the  recognisance  was  ob- 
tained by  fraud  and  covin  of  the 
Justice  is  bad  on  special  demurrer. 
State  V.  Dally,  14  Oh.  91. 

08.  Green  v.  Ovington.  16  Johns. 
(N.  T.)  56  (holding,  however,  that, 
if  the  recognizance  is  not  correctly 
stated  In  the  declaration,  defendant 
may  plead  nul  tiel  record). 

B9.    White  V.  Converse,  20  Wend. 
<N.  T.)  266;  Niblo  v.  Clark,  3  Wend. 
N.  T.)  24  [aff  6  Wend.  236];  Bultls 


V.  Giddens,  8  Johns.  (N.  T.r82. 

60.  Bolles  V.  Haines,  7  Blackf. 
(Ind.)  398. 

61.  Moody  V.  Stockton.  14  N.  C. 
431. 

63.  Gaston  t.  Collier,  1  Mo.  467. 
[a]   A  plM  of  snnmMUr  Utovid 

oonoliide  prout  patet  per  recordum 
and  not  with  a  verification.  Fleming 
V.  Howard,  3  S.  C!.  L.  466. 

eS.  Cleveland  v.  Skinner,  56  111. 
600. 

64.  Davison  Hull.  S  N.  C.  364 
(whether  to  the  court,  or  to  the  sher- 
iff, tn  the  recess  of  the  court). 

65.  Cleveland  v.  Skinner.  56  III. 
BOO. 

66.  Bell  V.  Bullitt,  3  T.  B.  Mon. 
(Ky.)  200:  Young  v.  Simral,  3  A.  K. 
Marsh.  (Ky.)  176-  Lampton  v.  Scott, 
I  A.  K.  Marsh.  (Ky.)  172;  Mattocks 
T.  Judson.  9  Vt.  343. 

6T.   Rogers  v.  Lee,  S  Harr.  A  M. 


(Md.)  407  (holding  that,  where,  on  a 
Bci.  fa.  against  ball,  the  bail  plead 
that  the  principal  had  been  taken  on 
a  ca.  sa,,  a  replication  that  the  ca, 
sa.  was  entered  "not  called  by  con- 
sent" is  bad  on  demurrer);  Houghton 
V.  Jewett,  2  Tyler  (Vt.)  183.  See 
generally  Pleading  [31  Cyo  241  et 
seq]. 

68.  Bobyshall  v.  Oppenhelmer,  S 
F.  Caa.  No.  1,591,  4  Wash.  C.  C.  388 
(holding  that,  although  a  replication 
may  be  faulty,  yet  Ir^ defendant  neg- 
lects to  take  action  by  demurrer  of 
any  Imperfection  therein,  and  by  such 
replication  an  issue  In  law  or  In  fact 
has  been  formed,  the  case  Is  ripe  for 
trial);  Colgate  v.  Frederick  Sav.  Inst., 
11  Gill  &  J.  (Md.)  114  (holding  that, 
where  to  a  scl.  fa.  against  ball  de- 
fendant places  hie  defense  by  plea 
upon  other  grounds  than  the  failure 
to  issue  a  ca.  sa.  aa4  to  have  a  re- 
turn of  non  e^kt,  the  omission  in  the 
replication  to  set  out  such  ca.  sa.  and 
return  cannot  be  regarded  as  a  sub- 
stantial defect);  Houghton  v,  Jewett, 
2  Tyler  {VtS  183  (holding  that, 
where  plaintiff  declared  on  a  bond 
conditioned  for  delivery  of  one.  A, 
Into  court,  etc.,  and  there  was  a  plea 
that  this  was  a  recognizance  and  not 
valid  as  given  to  a  private  person, 
a  replication  that  plaintiff,  as  ball 
of  A.  had  arrested  him,  and  that  the 
obligees.  In  consideration  of  his 
waiving  said  arrest,  gave  this  bond 
which,  although  In  form  of  a  recog- 
nizance. Was  In  fact  for  indemnity, 
was  a  departure). 

69.  See  Pleading  IIX  Cyc  267  et 
seq]. 

[a]  A  reJobidMr  Is  bad  which  leads 
to  the  trial  of  a  fact  by  another 
mode  of  proof  than  that  provided 
by   statute.     Cutts  t.   King,   1  Me. 

168. 

70.  Patterson  v.  State,  10  Tnd. 
296;  Tatem  v.  Potts,  B  Blackf.  (Ind.) 
534  (holding  that  a  scl.  fa.  on  a  bail 
bond  showing  a  variance  In  amount 
between  the  judgment  and  the  execu- 
tion due  to  a  clerical  misprision  may 
be  amended  at  any  time). 

[a]  to  aaiMUl  so  as  to  de- 

scribe the  record  correctly  and  cure 
an  accidental  variance  between  Judg- 
ment and  declaration  may  be  itt- 
lowed,  although  It  may  deprive  de- 
fendant of  an  opportunity  of  non- 
suiting plaintiff  and  of  driving  him 
to  a  new  action  which  would  give 
further  opportunity  to  surrender  the 
principal.  State  Bank  v.  Simpson,  29 
S.  C.  U  41. 

tb]  WnllttMr  to  a  MpUeattoa  may 
be  shown      have  been  added  without 


answer;'^  but,  in  the  absence  of  any  snbslantial 
defect,  a  replication  will  be  held  good  on  demurrer, 
although  it  may  not  be  as  attentive  to  fom  as 
it  might  be.'* 

A  rejoinder  in  such  an  action  is  governed  by  the 
rules  relating  to  rejoinders  in  civil  actions  gener- 
ally.*" 

[%  157]  f.  AniMidmatrtll  Defects  and  irregolazi- 
ties  in  a  sci.  fa.  or  other  proceeding  against  boil 
on  the  bond  may  be  cured  by  amen£nent  in  the 
discretion  of  the  court  at  any  time  before  judg- 
ment rendered.^^  But  a  scL  fa.  cannot  be  amend- 
ed by  inserting  material  averments  nor  will  an 
amendment  which  will  only  falsify  the  exen^liflea- 
tion  of  the  record  of  another  court  be  allowed." 

[%  158]  g.  Issues,  Proof,  and  Variance.  In  ac- 
cordance with  the  rules  {^veming  the  issaes,  proof, 
and  variance  in  civil  actions  generally/*  sneh  mat- 
ters only  may  be  introduced  in  evidence  or  relied 
upon  as  a  part  of  the  cause  of  action  or  defense, 
in  an  action  on  a  bail  bond  or  recognizance,  ib 
are  properly  put  in  issue  by  the  pleadings.^*  If 
essential  and  material  facts  are  proved  in  a  man- 
ner wholly  inconsistent  with  the  facts  allied,  it 

the  consent  of  ball,  in  which  case 
they  may  rejoin,  demur,  etc.  Naden- 
bousch  V.  McRea,  Glim.  (21  Va.)  IK. 

71.  State  Bank  v.  Simpson,  29  S. 
C.  L.  41  (holding  that  the  only  Uml- 
tatlon  to  the  Judge's  authority.  If  it 
may  be  called  a  limitation.  Is  th&t 
amendments  should  not  be  allowed 
where  they  will  operate  to  delay  or 
surprise  the  other  party).  See  also 
Goodwin  V.  Smith,  4  N.  H.  29. 

7a.  Baker  v.  Harrison,  &  Litt 
(Ky.)  69  (holding  that  a.  sd.  &. 
cannot  be  amended  by  inserting  an 
averment  that  the  principal  failed  to 
pay  the  debt,  or  to  reader  his  ban 
to  prison  In  execution,  as  these  an 
matters  in  pais  and  there  is  nothlog 
to  amend  by). 

73.  Osgood  V.  Thurston.  %Z  Pick. 
(Mass.)  110  (holding  that  a  writ  of 
scL  fa.  Issued  from  the  common  pleas 
court,  founded  on  a  Judgment  in  tbe 
supreme  court,  will  not  be  amended 
by  striking  out  the  words  whlcdi 
make  it  a  common  pleaa  writ  and  in- 
serting others  makms  It  a  aupreme 
court  writ). 
T4.  See  Pleading  [31  Cyc  6801. 
78.  Abbott  V.  Lyon,  4  watts  A  8. 
(Pa.)  38.  See  also  Lewis  v.  Bracken- 
ridge,  1  Blackf.  (Ind.)  Its  (holding 
that,  where,  at  the  term  to  which 
the  writ  against  him  on  his  reconi- 
lance  was  returnable,  the  special  baD 
notified  plaintiff  that  he  would  niOTe 
the  court  to  set  aside  the  order  ot 
ball  for  Insufficiency  of  the  affldarit 
defendant  could  not,  under  such  no- 
tice, Insist  on  a  discharge  on  acoonot 
of  plaintiff's  having  taken  from  tlK 
principal  a  cognovit  with  a  stay  of 
execution). 

[a]  xrnder  »  plea  of  panMSt  (1) 
advantage  cannot  be  taken  of  a  Tarl> 
ance  between  the  actual  recoKnlsance 
and  that  set  out  In  the  scL  fa.  (Ab- 
bott V.  Lyon.   4  Watta   &   S.  (Pa-> 


38),  (2)  or  of  a  payment  of  a  less 
sum  than  the  amount  of  the  judgmm 
(Mechanics'  Bank  v.  Hazard,  11 
Johns.  (N.  T.)  353).  (3)  And  whm 
the  court  refused  to  relieve  defend- 
ant in  a  suit  on  a  ball  bond,  he  caa- 
not  avail  himself  of  the  facta  sab- 
mlt'ted  on  his  application  for  relltf 
as  a  defense  to  the  action  nndv  t 
plea  of  payment  with  leave  to  gir* 
special  matter  in  evidence.  Wurtl  ^. 
Musselman,  B  Watts  (Pa.)  95. 

[b]  A  pm«  poipmrttaur  to  be  • 
boiid.  but  with  no  seal,  wlu  not  sap- 
port  a  scl.  ftk  against  the  atcsen 
thereof,  on  a  uea  ot  nvl  tlel  reoord 
where  the  seal  Is  a  material  eaaeacf 
of  a  bond.  Walker  v.  Lewla.  3  N.  C 
168. 


For  later  m«m,  dmlopawBU  and  ohaagss  in  the  law  vee  cumulative  Annotations,  same  tlUe,  pave  and  note  nvmbtf. 
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will  eonstitnte  a  fatal  variance.'^'  But,  although 
avements  as  to  reeitals  in  the  reoognizance  may 
not  set  forth  such  recitals  according  to  the  tenor 
thereof,  yet  if  they  eorrespond  in  snbstanee  .and 
legal  operation  it  will  be  Bt^cient/'  and  the  omis- 
sion to  aver  matters  whieh  are  not  a  neeeasary  part 
of  the  record  is  no  varianee.^^ 

[(  159]  8.  Evidence — a.  la  GentraL  The  gen- 
eral rales  of  evidence  in  civil  oases  apply  in  actions 
on  bait  bonds  or  recognizances  relative  to  the  pre- 
snmptionB  and  bnrden  of  proof,'*  and  to  the  Admis- 
sibility,*^  and  weight  and  sufficiency,  of  the  evi- 
dence."^ Thns  the  officer's  return  of  the  proceed- 
ings on  the  writ "  and  the  records  of  the  proceed- 
ings may  be  admissible  in  evidence  ;"'  and  the  judg- 
ment in  the  original  suit  may  be  given  in  evidence 
to  show  the  damages  sustained  by  plaintiff.^' 

Of  the  recognisuice.  Ordinarily  the  recognizance 
Bued  upon  is  to  be  established  by  the  record  of 
the  recc^izance  or  a  duly  attested  copy  of  the 
record and  upon  a  plea  of  nul  tiel  record  in 


76.  Kldwell  V.  Sutherland,  1 
Blackf.  (Ind.)  515;  Benton  v,  Duffy, 
1  N.  C.  816  (holding  that  If  to  a  scl. 
fa.  asalnst  a  defendant  as  ball  of  J 
O,  nul  tlel  record  la  pleaded,  a  Judgi 
tnent  against  J  H  O  will  not  support 
the  suit):  Tobias  v.  Reed,  28  S.  C.  I>. 
295  (an  allegation  that  ball  was  tak- 
en before  the  return  of  the  writ  for 
appearance  at  the  return,  and  proof 
that  It  was  taken  after  the  return, 
conditioned  for  appearanoe  at  a  sub- 
jwquent  term);  Harvey  v.  Ooodman. 
9  Terg.  <Tenn.)  273. 

77.  Waldo  T.  Spenoer,  4  Conn,  71 
(holding  that,  where  the  condition  of 
a  recognlaance  le  "to  answer  to  the 
matters  contained  In  the  complaint," 
It  is  no  variance  If  It  Is  alleged  tn  a 
declaration  to  be  "to  answer  the 
complaint"):  Rodman  v.  Porman,  8 
Johns.  (N.  T.)  26;  Handy  v.  Richard- 
son. 3  N.  C.  138  (holding  that,  where 
ball  pleads  nul  tlel  record  to  a  scl. 
fa.,  the  plea  refers  to  the  record  of 
the  Judgment,  and  If  that  agrees  with 
the  record  set  forth  In  the  scl.  fa., 
although  not  with  that  recited  In  the 
ca.  sa..  It  is  sutBcient);  Devereux 
V.  Esling,  7  Pa.  383.  See  also 
Payne  v.  Brltton,  6  Rand.  (27  Va.) 
101. 

7a  Alston  V.  Bullock,  1  N.  C.  297 
<oml8Slon  to  aver  costs  which  ac- 
crued after  judgment). 

79.  See  generally  Evidence  [19  Cyc 
928  et  seq,  lOBO  et  seq]. 

[a]  If  a  sherUPa  rftoru  Aows  the 
mznaOer  of  the  prtnolpal  and  the 
cancellation  of  the  bond.  It  will  be 
presumed.  In  an  action  on  a  bond 
subsequently  taken,  that  the  creditor 
assented  thereto  in  the  absence  of 
evidence  to  the  contrary.  Harris  v. 
Brown,  11  La.  90. 

[b]  Vegleot  OT  TsfUsal  to  snrrm- 
a«r  a  prtnotoal  In  execution  may  t>e 
taken  as  prima  facie  evidence  of  the 
departure  of  the  principal  from  the 
state  and  that  the  bond  has  thereby 
become  forfeited.  Hudson  v.  Perry, 
B  La.  ISl. 

tcj  A  Mtmm  BWda  aaOsr  data  of 
fclie  jetma  dar  raises  the  presumption 
that  the  execution  was  properlyjcept 
by  tbe  officer  until  such  time.  Whee- 
lock  V.  Hall.  3  N.  H.  310. 

[d]  Buntea  of  pronajr  last  aflt- 
ta-vttL — ^Where  the  Uabfllty  of  a 
surety  on  a  ball  bond  Is  directly  de- 
pendent on  the  sufficiency  of  the  af- 
Idavlt  on  which  the  capias  Issued, 
&nd.  It  having  been  destroyed  by  Are, 
ie  has  had  no  notice  of  its  restora- 
ilon.  tbe  burden  is  on  the  party  of- 
TerlxiK  It  to  prove  the  contents  of  the 
irlsinal  affidavit  by  secondary  evl- 
lence.  Beverldge  v.  Chetlaln,  1  111. 
S..  231. 

80.  Ducas  v.  Federal  Union  Surety 
::o.,  153  NTS  803  (holding  that,  in  an 
iction  on  a  ball  bond  given  In  a  civil 


action,  under  C^ode  Civ.  Proc.  g  575, 
evidence  was  admissible  to  determine 
whether  plaintltt  Induced  defendant 
to  leave  the  jurisdiction  of  the  court 
and  exonerate  the  bail);  Graves  v. 
Beckwith,  X  Penr.  Jfe  W.  (Pa.)  525 
(holding  that,  on  a  scl.  fa.  against  B 
as  ball  of  A,  It  Is  competent  for  plain- 
tiff to  give  In  evidence  tbe  Mtb  ofiA 
on  which  the  original  suit  was^found- 
ed  to  ascertain  the  amouTrt  of  the 
demand).  See  generally  Ehrldmce  [L6 
Cyc  110  et  seq], 

[a]  Tor  tha  nzfosf  of  determin- 
ing wlwUier  ad.  '.ta^  1>  iMmd  by 
limitations,  evidence  of  the  day  on 
which  the  Judgment  was _glven  la  ad- 
missible Clark  V.  Ely.  2  Root  (Conn.) 
380. 

81.  Carr  v.  Sterling,  114  N.  T.  558, 
22  NE  37  [rev  53  N.  T.  Super.  255] 
(where  evidence  was  held  sufficient 
to  show  an  agreement  at  common 
law  for  the  relea^  of  defendant  from 
arrest):  Moyers  v.  Center,  33  S.  C. 
L.  139  (where  evidence  was  held  not 
sufficient  to  sustain  a  verdict  for 
defendant  in  an  action  by  the  as- 
signee of  a  bail  bond  against  a 
surety  thereon,  where  the  defense 
was  a  delivery  of  the  principal  to 
the  sheriff).  See  generally  Evidence 
[17  Cyc  753  et  seq]. 
,  [a]  Xettm  act  dated.^ — If  the 
statute  requires  the  officer  to  keep 
the  execution  in  his  hands  until  the 
return  day  thereof  In  order  that  the 
ball  may  produce  the  principal  to 
the  officer  and  that  he.'jnay  arrest 
him  on  said  execution,  an  allega- 
tion In  an ,  action  against  ball  that 
he  has  so  kept  the  ,  return  Is  not 
proved  by  the  fact  that  the  sheriff 
returned  his  execution  non  est  with- 
out any  date  thereon.  Butterick  v. 
Atkinson,  3  N.  H.  307. 

[b]  Where  a  pie*  of  am  Ijlel 
record  is  made  to  a  scire  facias  a 
minute  of  the  recognlxance  taken  by 
the  clerk  of  a  prothonotary  has 
been  held  to  be  sufficient.  Moore 
v.  McBrlde,  1  Penr.  A  W.  (Pa.) 
148. 

[c]  The  redtals  la  a  jreoonlianos 

are  not  evidence  as  to  matters  not 
occurring  In  the  presence  of  the  mag- 
istrate before  whom  the  recogni- 
sance was  taken.  Learnard  y.  Bailey, 
111  Mass.  160. 

89.  Wilson  V.  omiB,  15  Me.  55; 
Revmes  v.  Champlln,  .62  Hlch.  26, 
17  NW  22S  (holding  that  the  sherlfTs 
amendment  to  the  return  on  the  writ 
is  admissible  on  behalf  of  plaintiff). 

83.  Heymes  v.  Champlln,  52  Mich. 
25,  17  NW  226. 

[a]  If  proceedings  are  merely  la- 
oldental  and  collateral  the  record 
thereof  Is  Inadmissible.  Scully  v. 
Klijcpatrlck,  19  Pa.  S2I,  21  AmR 
62. 


an  aetioB  up<m  a  iiecogniziaQoe  wbieh  ia  recorded 
in  tbe  same  court  in  whieh  the  suit  is  bronght  an 
inspection  of  the  original  recognizance  is  proper 
evidence,"'  although  it  has  been  held  that  plaintifE 
is  not.  bound  to  produce  the  bail  bond  on  snoh  a 
plea.*? 

160]  b.  Beat  and  Secondary  Evidenee.  Mat- 
ters of  record  in  tbe  original  action  cannot  be  imet 
peaehed  in  sci.  fa.  against  bail,^  and  an  offioec's 
return  that  be  caimot  find  his  principal  has  boa 
declared  to  be  conclusive  evidence  of  the  avoidance 
of  such  -princ^ial.**.  So  also  a  surrender  of  the 
principal,  'being  generally  required  by  law  to  be  re- 
corded, must  be  j^roved  by  the  record.^**  But  it  has 
been  held  that  anj  arrest)  of  the  principal  under  a  ca. 
sa.  may  be  shown  by  parol,'^  as  may  also  the  iSk- 
solvency  of  the  prinoipal."' 

161}  9.  ^neations  of  Law  and  Fact."  In 
ihaee  jurisdiotlDne  where  proceedings  against  bail 
are  'declared  to  be  in  the  nature  of  a  new  suit,  the 
bail,  upon  filing  hia  answer,  is  entitled  to  a  trial 

84.  Wilcox  V.  Ismon,  3'4  Mich. 
26S.  Compare  Respublica  v.  Davli^ 
3  Teates  (Pa.)  129,  3  AmD  S6S  (hold- 
ing that  a  verdict  against  the  prln- 
etanl  in  a  recognisance  cannot  be 
given  In  evidence  In  a  suit  on  It 
against'  the  surety). 
' '  85.  Tfamon  v.  (^rrol,  163  Mass. 
404(  40  NB  185.  ' 

[a]  OfiosTs  retam  that  ball  was 
taken. — On  an  issue  as  to  whether 
a  debtor  who  was  arrested  on  execu- 
tion entered  into  a  recognlxance,  the 
officer's  return  stating  that  he  ar- 
rested the  debtor  and  took  .him  be- 
fore a  commissioner  in  insolvency 
"before  whom  he  recognized  with 
surety,"  and  the  commissioner's  cer- 
tificate that  the  debtor  came  before 
him  ajid  "did  then  and  there  recog- 
nize In  due  form."  although  Inad- 
missible in  the  absence  of  proof  that 
there  was  no  record,  may  be  con- 
sidered by  the  Jury  if  admitted  with- 
out objection.  Damon  v.  .Carrol.  168 
Mass.  404.  40  NB  186. 
88.  Blood  V.  Morrill}  17  Vt.  598. 
8T.  Mason  v.  Cooper.  4  N.  C  83. 
88.  Ford  V.  De  Vlllers.  18  S.  C.  L. 
144  (holding  that  Judgment  cannot 
be  collaterally  Impeached). 

[a]  Thss  (1>  the  arrest,  of  the 
principal  cannot  be  denied  (Bean  v. 
Parker,  17  Mass.  B91),  (2)  nor  can 
the  ball  defend  successfully  by  deny- 
ing that  there  le  any  record  of  their 
becoming  ball  (Bean  v,  Parker, 
supra),  (3)  although  they  may  show 
that  It  Is  a  cage  of  mistaken  Identity 
in  suing  them  as  bail  (Renoard 
V.  Noble.  8  Johns.  Cas.  (X.  Y.) 
293). 

88.  Wlnchel  v.  Stiles,  15  Mass. 
230;  Stevens  v.  Blgelow,  12  Mass. 
433;  (terofalo  V.  Prividl,  43  Mi  so. 
359,  87  NTS  467  (holding  that  a  re- 
turn of  *^ot  found"  by  the  sheriff 
is  conclusive  and  cannot  be  ques- 
tioned except  as  expressly  author- 
hied  by  statute). 

M.  Fitch  V.  Hall,  Klrby  (Conn.) 
18;  Orlffln  v.  Moore,  2  Oa.  331  (hold- 
ing that  an  exoneretur  entered  on 
the  minutes  of  the  court'  is  the  only 
legfll  evidence  of  a  surrender  made 
in  term'  time);  Whitton  v.  Harding, 
15  Mass.  535  (holding  that  under 
the  statute  of  1808  the  surrender  of 
a  principal  before  a  Justice  of  the 
peace  must  be  a  matter  of  record, 
and  e*nnot  be  proved  by  parol  evi- 
dence): Stewart  v.  Massengale,  1 
Overt.  (Tenn.)  479.  But  see  Chase 
T.  Rolton.  11  Vt.  347.  ^  ^ 

81.   McKnight  V.  Sessions,  42  S. 

C-  ^-  210.  „  ^ 

88.  Wlllard  v.  Wlckham.  7  Watts 
(Pa.)  292. 

93.  See  generally  Trial  [38  Cyo 
1511]. 
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of  hiB  cause  by  jury;'*  but  the  issue  raised  by  a 
plea  of  nnl  tiel  record  is  one  for  the  eonrt  to  de- 
termine.** Where  issues,  some  of  whioh  are  for  the 
eourt  and  others  for  the  jury,  are  found  for  plaintiff, 
it  is  for  the  jury  to  determine  the  amount  due  the 
latter.**  So  where  the  facts  are  disputed  or  eon- 
flieting  it  is  ordinarily  a  question  of  fact  for  the 
jury  as  to  whether  the  executi<»i  of  the  reeog- 
nisance  was  valid,*'  or  whether  due  dil^nee  had 
been  exercised  in  serving:  the  writ  against  defend- 
ant.*» 

[i  162]  10.  JodgnMst  and  Enforocment  Thereof 
— a.  Jndcnunt  ta  QaunX.  The  nature  of  the  judg- 
ment in  an  action  on  a  bail  bond  depends  largely 
on  the  provisions  of  the  bond  and  of  the  statnte.** 
Thus  it  haa  been  held  that  the  jn^:ment  should  be 
entered  for  the  penalty  of  the  bond,^  and  a  jn^- 
ment  in  excess  of  such  penalty  is  erroneous;*  but  if 
it  is  entered  erroneously  or  no  speeiflo  sum  is  men- 
tioned time  may  be  allowed  for  the  making  of  an 
amendment  to  eorreet  sneh  error.* 

163]  b.  Joint  or  Several.  Judgment  eannot 
be  entered  jointly  against  both  the  principal  and 
the  surety  where  the  latter  is  not  made  a  party 


to  the  action  and  has  a  right  to  be  beard;*  but 
under  some  statutes  the  jadgm«it  must  be  againgt 
both  the  principal  and  the  surety.* 

[{164]  &  Enforcement  of  Judgment.  Onajoiat 
Bci.  fa.  against  bail  a  separate  execution  may  be  is- 
sued against  either  of  the  bail;'  but  where  plain- 
tiff may  have  an  execution  against  the  body  of  the 
princ^»I,  or  of  the  bail,  he  must  elect  against 
which  one  he  wishes  the  execution,'  and  if  be  pro- 
ceeds to  execution  against  the  bail  he  eannot  haTe 
execution  against  the  prineipal,  idtfaoagh  the  ImuI 
are  not  good.* 

165]  11.  A^eal  and  Brror.  Questions  re- 
lating to  appeal  and  error  in  actions  on  bail  bonds 
or  recognixances  are  ordinarily  governed  by  the 
general  rules  ^plieable  to  appeal  and  error  in  civil 
cases.*  Where  there  is  a  judgment  against  the 
prineipal  and  also  against  the  bail,  the  prineipti 
eannot  have  error  on  the  judgment  against  the  ImiI, 
or  the  bail  on  the  judgment  ^^ainst  the  prinei- 
pal;'* and  on  a  writ  of  error  1^  bail  ttie  original 
action  against  the  principal  eumot  be  certified  and 
oonsideivd  as  a  part  of  the  record  against  the 
bail." 


m.  IN  OEIMINAL  PBOSEOUnONS " 


[(  166]  A.  Effect  of  Admiaeion  to  Ba^'*  Upon 
admission  to  bail  the  acensed  is  regarded  as  in  the 
enstody  of  his  tmil  from  the  moment  a  bond  or 


recognizance  is  executed  until  he  is  disehai^ged  or 
recommitted;**  but  he  is  also  in  the  custody  of  the 
law,  and  it  does  not  deprive  the  eonrt  of  its  in-> 


te.  GalB  T.  Quick,  2  La.  848;  Ia- 
terra      Fry,  9  Hart.  (La.)  881. 

[a]  "FrooMdtBffs  OB  m  mttam  tMiam 
of  this  duuraotar  an  tlio  sa»«  as  la 
oUior  oItU  oaaoa.  where  a  question 
of  fact  is  raised  by  the  ploadlnxs. 
Thtt  Issue  raised  by  a  plea  of  nul 
tiel  record  is  one,  of  course,  for  the 
court  to  determine;  but  the  character 
of  the  plea  filed  in  this  case  raises  a 
question  of  fact,  and  it  should  have 
been  submitted  to  the  Jury."  Wash- 
Inaton  v.  State,  98  Miss.  IKO,  1K4, 
B8  S  41«  [ctt  Cycl. 

as.  Bollee  V.  Haines,  7  Blackf. 
(Ind.)  398;  Merkle  v.  Bolles,  <■  Blackf. 
(Ind.)  288;  Washington  v.  State,  98 
Hiss.  150.  154,  6S  S  41«  [dt  Cyo]. 

S6.  Bolles  V.  Haines,  T  Blackf. 
(Ind.)  898. 

[a]  Althosfb  amooat  as  fovad  by 
tary  may  be  In  exoesa  of  that  sUted 
In  a  scl.  fa.,  yet  the  court  may  give 
Judgment,  it  has  been  held,  for  the 
proper  sum.  Bowyer  v.  Hewitt,  2 
Qratt.  (43  Va.)  198. 

ST.  Spencer  v.  Pish,  43  Ulch.  236, 
4  NW  1«8,  287,  6  NW  95.  - 

flS.  Hall  V.  White,  27  Conn.  488 
(holding  that,  where  an  execution 
against  the  body  of  a  debtor  Is  re- 
turned non  est,  the  question  whether 
the  officer  exercised  <n4Inary  dili- 
gence in  serving  the  execution  ta  a 
question  of  fact  in  an  action  by  the 
creditor  against  the  surety  on  the 
ball  bond  of  the  debtor);  Be  bee  t. 
Gardner,  11  Conn.  104  (holding  that. 
In  an  action  on  a  bait  bond  against 
the  principal  and  bail,  the  question 
whether  the  officer  having  the  exe- 
cution against  the  principal  exer- 
cised, during  the  life  of  the  execu- 
tion, ordinary  diligence  to  arrest  the 
principal  Is  one  of  fact  for  the  Jury). 

[a]  Dutnwtloa  properly  submit- 
ting to  the  Jury  the  question  of 
dlllkenoe.  Bebee  v.  Oardner,  11  Conn. 
104. 

[b]  nwUTs  B^eot  to  laquire  of 
^alBtiS  as  to  defendant's  wlieze- 
abonts^It  cannot  be  said  as  a  mat- 
ter of  law  that  the  aherlfTs  neglect 
to  inquire  of  plaintiff  in  the  execu- 
tion as  to  defendant's  whereabouts 
tends  to  show  negligence.  Koeh  v. 
Coots,  4S  Ulch.  80,  4  NW  6|4. 

M.  Biddings  V.  Boner,  1  Ind.  T. 
ITS.  SS  8W  1110  (holding  that,  where 


a  defendant  in 
rested  and  gave 


replevin  was  ar- 
bail  bond,  as  re- 


quired by  Mansfield  Dig.  I  6677,  it 
was  error,  after  a  verdict  for  plain- 
tiff, to  enter  Judgment  against  the 
sureties  on  such  bond  for  the  value 
of  the  property  In  controversy  and 
the  costs  of  the  action,  since  such 
bond  is  Intended  merely  to  secure  de- 
fendant's presence  In  court). 

[a]  In  Tsnnessee  a  Judgment  on 
scL  fa.  a^nst  bail  should  not  be 
for   debt   and   damages,   but  that 

glalntiff  have  execution.  Payton  v. 
tuart.  Feck  169. 

1.  Parkman  v.  Bartlett,  178  Mass. 
476,  63  NE  906;  Hunt  V.  Allen.  22 
N.  J.  X<.  533.  See  also  Oxiey  V. 
Turner,  2  Va.  Caa.  (4  Va.)  834  (hold- 
ing that,  where  in  assault  and  bat- 
tery the  Justice  required  ball  in  the 
penalty  of  one  hundred  dollars,  and 
the  ball  defended  the  suit,  and  there 
was  a  verdict  against  defendant  for 
five  hundred  dollars,  Judgment  ought 
to  be  rendered  against  defendant  and 
ball  for  one  hundred  dollars  and 
against  defendant  alone  for  the  resi- 
due). 

a.  Garofalo  v.  Prlvldi.  4S  Misc. 
359.  87  NTS  467. 

Bstent  of  liability:  daautffes  gen- 
eraUy  see  supra  ii  109-111. 

[a]  In  irew  ToA  It  has  been  held 
that.  If  the  Judgment  is  in  excess  of 
the  bond,  the  Judgment  Is  not  there- 
by void  but  the  amount  of  such 
excess  should  be  credited  In  such 
manner  as  to  effectually  prevent 
abuse  of  process  or  proceeding. 
Bode  V.  Malberger,  12  NTClvProc  KS. 

a.    Hunt  V.  Allen,  22  N.  J.  L.  533. 

4.  McWhorter  v.  De  Kay.  3  N.  J. 
L.  469.  See  also  Henry  v.  Green,  4 
Munf.  (18  Va.)  227  (holding  that, 
where  the  sherlfTs  return  on  a  writ 
Is,  "executed  and  committed  to  Jail 
for  want  of  ball."  Judgment  ouRht 
not  to  be  rendered  against  defendant 
and  ball,  but  against  defendant  only, 
although  a  l>ond  purporting  to  be  a 
ball  bond  was  returned  with  the 
writ). 

5.  Grlsham  v.  Grlsham,  8  Terg. 
(Tenn.)  S93:  Lee  v.  Carter,  3  Munf. 
(17  Va.)  lil  (holding  that,  where 
defendant  falls  to  appear  and  plead, 
and  his  appearance  bail  Is  aliowad 
to  do  so  but  he  subsequently  with- 


draws  his  plea.  Judgment  shonld  not 
be  against  ball  alone  bat  aim  against 

defendant), 

e.  Bruce  v.  Oolgan,  t  ZAtL  fKt-) 
284;  Luckett  v.  Austin,  4  Bibb  <B^.) 

7.  Smith  V.  Roaecrants,  6  Johns. 
(N.  T.)  97.  ^ 

8.  Allen  v.  Snow.  2  M.  A  &  S41. 
105  Reprint  408. 

S.  See  generally  Appeal  and  Brror 
3  C.  J.  266. 

[a]    A  MrtsaSw  amd  ee» 

flrmixv  a  JMgmaat  at  rues  agahuR 
a  defendant  and  another  person  sa 
"security  for  his  appearance"  la  not 
sufficient  to  make  such  person  liable 
as  appearance  bait;  but  a  copy  of 
the  ball  bond  should  be  inserted  in 
the  transcript  of  the  record,  tor 
want  of  which  the  Judgment  shonld 
be  reversed.  Quarlea  v.  Bnfwd.  I 
Munf.    (17  Va.)  487. 

10.  Russell  V.  Hart,  Ky.  Dec  36$. 

11.  Russell  V.  Hart.  Ky.  X>ec  3K. 
la,   Deflnttlons  and  UnOs  of  ball 

see  supra  1-6. 

13.  In  diil  cases  see  supra  1  7. 

14.  Peo.  v.  Penniman.  37  CaL  271; 
State  v.  Hyde,  234  Mo.  200.  136  SW 
316,  AnnCaBl912D  191;  Anonymous, 
6  Mod.  231,  87  Reprint  982. 

"Technically  considered,  l>all  is  tte 
delivery  of  a  person  to  the  sureties 
on  hla  bond,  ne  being  supposed  to 
continue  in  .their  friendly  custodr 
instead  of  Jail;  so  that  th«  Buretice 
on  the  ball  bond  become  the  balleet 
or  custodians  of  the  person  of  their 
principal,  and  may  at  any  Umew  be- 
fore the  entry  of  fOTfeitnre  or  poe- 
slbly.  Judgment,  be  exoner&ted  by  ht* 
surrender  as  provided  by  statnte.' 
State  v.  Sandy,  1S8  Iowa  SSO.  SSI. 
118  NW  599. 

"In  the  theory  of  the  law.  by  & 
recognisance  of  bail  in  a  criminal  ae- 
tion,  the  accused  Is  committed  to 
the  custody  of  the  sureties  as  te 
Jailers  of  his  own  choosing  and  Is 
HO  far  placed  In  their  power  thai 
they  may  at  any  time  arrcet  bto 
upon  the  recognisance  and  eurreBdcr 
him  to  the  court,  and  are  bomiii,  at 
their  peril,  to  see  that  he  obeys  tte 
court's  order."  V.  S.  v.  X^ek  in 
Fed.  613,  614. 

[a]    "The  pMpo—  or  ■ 
(1)  is  not  to  enrich  the 
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berent  power  to  deal  with  the  p«WOn  of  the  pii»- 
oner.''  Where  the  reeopusance  is  eonditioned  for 
the  appearance  of  the  aeenaed  from  day  to  day 
and  from  term  to  term  until  diseharged,  the  ac- 
cused is  regarded  as  in  the  custody  of  the  bail  dur- 
ing biB  trial,  and  not  in  the  custody  of  the  sheriff,** 
unless  there  is  a  statutory  prov^on  otherwise;*^ 
and  it  has  been  held  that  the 'trial  judge  has  no 
authority  to  order  his  arrest  and  confinement  dur- 
ing his  trial  unless  he  has  reasonable  ground  to 
believe  that  he  will  escape.*" 

{%  167]  B.  Eight  to  BeleaM  on  BaU— 1.  At  Oom- 
mon  Law.  By  tlie  common  law  all  offenses,  includ- 
ing treason,  murder,  and  other  felonies,  were  bail- 


ury,  but  to  serve  the  convenience  of 
the  party  accused  but  not  convicted, 
without  interfering  with  or  defeat- 
ing the  administration  of  Justice." 
U.  S.  V.  Lee,  170  Fed.  613.  614.  <2) 
The  object  of  ball  has  been  held  to 
be  to  cover  an  interval  before  the 
session  of  the  next  court  at  which 
trial  can  be  had  In  order  to  relieve 
the  accused  of  imprisonment  during 
ruch  Interval.  Peo.  v.  Head,  B2  N. 
T.  416.  1  N.  T.  Cr.  417.  <8>  "The 
acceptance  of  bail  whUe  a  proaecu- 
tion  is  pending  la  a  waiver  of  the 
right  of  the  State,  for  the  time  be- 
ing, to  insist  upon  the  custody  of 
the  person  of  the  accused,  and  a 
permission  to  go  at  large  in  such  a 
way  that  his  person  Is  liable  to  be 
taken  upon  any  lawful  warrant  for 
his  arrest."  In  re  Opinion  of  Jus- 
tices, 201  Mass.  609,  611,  89  NB  174, 
24  L.RANS  799. 

[b]  Wlwre  a  pwaon  coavlotM  of 
tk  crime  Is  at  l»nr«  unaer  bond,  his 
whereabouts  is  the  concern  of  his 
sureties  alone,  and  they  may  permit 
him  to  go  beyond  the  limits  of  the 
Rtate.  State  v.  Boasberg,  124  1a. 
289,  60  S  162. 

IflL  State  v.  Hyde,  234  Mo.  200,  136 
SW  31«,  AnnCaslOlZD  191  and  note; 
In  re  Mariano,  84  R.  I.  534,  84  A 
1086. 

[a]    Oas  obargsd  wltli  orlms  ud 
nt  lure  ox  ball  la  ooaatroetimT 
«&•  "enatoAr  of  ths  lav,"  for  he  la 

in  the  custody  of  his  bondsmen  who 
are  hts  Jailers,  with  the  right  to  seize 
him  and  deliver  him  up  to  the  court 
at  any  time,  and  with  the  right  to 
Imprison  him  until  that  can  be  done. 
T^etograph  Mfg.  Co.  v.  Scrugham. 
137  N.  T.  377,  90  NE  962,  134  AmSK 
88S.  27  LRANS  333  [aff  133  App.  Dlv. 
Tec.  118  NYS  212]. 

[bl  By  the  taking  of  baU  vadar 
-felRa  eonstltntloii,  the  state  does  not 
bargain  away  for  a  penalty  Its  right 
t  o  bave  defendant's  presence,  nor 
<Joes  the  court  lose  its  authority  to 
t£&1<e  any  action  necessary  to  execute 
ttie  law.  Bz  p.  Mariano,  34  R.  I. 
B34,  S4  A  1086. 

18.  Hawk  V.  State,  84  Ala.  466, 
.4  8  690;  State  v.  Brown,  16  Iowa 
3X4:  Lee  v.  State.  51  Miss.  665;  Peo. 
V-  McCoy,  39  Barb.  (N.  Y.)  78.  Com- 
na.re  State  v.  Hyde,  234  Mo.  200,  186 
S'W  816.  AnnCa8l912D  101. 

Ca]  Xtt  Taxaa,  under  Act  80th  Leg 
p  31  c  19  S  2,  providing  that,  when 
doifendant  on  trial  for  felony  la  on 
]:>a.tl  when  the  trial  commenoea,  he 
sbAll  not  be.  considered  dlaoharged 
unt^U  the  Jnry  shall  return  a  verdict, 
t>tj«  ahflii  have  the  right  to  remain 

on    pail  aunng  the  trial;  one  aooused 
rnlony  has  the  rl^ht  to  remain  on 
t>cs.<}  during  his  trial,  and  an  act  of 
I-         court  foreint  htm  into  the  oua* 

C£><ay  of  the  sheriff  nendln?  trial  Is 
j»»*awthorl|ed.     eholee  v.   State,  Al 
Or.  186,  10«  8W  387. 
at».    Wtllts  V.  Com.,  8B  Ky.  «8,  I 
8S4,  I  KyL.  653   (holding  that, 
mrt%^T*  a  Statute  provided  that  dur< 
rm0-    trial  th*  aoouaed  should  he  eom> 
fVieCed  to  and  remain  In  the  oustody 
,^      ehe  proper  oAoar,  after  a  trial 
ow^"^^"^^  *  person  aooustd  was  to 


be  considered  in  the  custody  of  the 
officer,  and  not  In  that  of  his  bail: 
but  that  trial  was  not  commenced 
until  an  Issue  was  reached  and  the 
Jury  were  sworn). 

18.  State  V.  Black,  42  La.  Ann. 
861.  8  S  594  (holding  that  where  a 
person  accused  of  crime  has  been 
admitted  to  bail,  the  trial  Judge 
has  no  authority  to  order  hla  arrest 
and  oonAnement  during  his  ^ial  for 
auoh  crime,  unless  he  hae  reason- 
able ground  to  believe  that  he  will 
escape;  but  such  arrest  will  not 
vitiate  a  conviction).  See  also  Ar- 
rest g  80:  infra  S  184. 

».  Ex  p.  McAnally,  S3  Ala.  49S, 
25  AmR  84«;  Ex  p.  Bryant,  84  Ala. 
270  tclt  Rex  V.  Keninant.  5  T.  R, 
169,  101  lieprint  96];  In  re  Thomas, 
20  Okl.  167.  93  P  980,  39  LHAN9 
752  and  note;  Rex  v.  Marktt.  3  East 
157,  102  Reprint  557;  Matter  of  Bar- 
ronet,  1  K.  &  B.  1,  72  ECL  1.  16 
EngLAEq  361.  118  Heprint  337;  2 
Hale  P.  C.  129;  2  Hawkins  P.  C, 
C  15  Sj  40.  80.  To  same  effect  Ex  p. 
Croom,  18  Ala.  661 ;  Ford  v.  State, 
42  Nebr.  418,  60  NW  960;  Peo.  v. 
Cole,  6  Park.  Cr.  (N.  Y.)  696;  Hamp- 
ton v.  State.  43  Oh.  St.  401. 

Ball  fw  ofloar  placed  la  ooaflaa- 
m«nt  la  eomrt-mattlal  prooeedings 
see  Army  and  Navy  g  180. 

Za  oivll  aetloaa  see  supra  |g  8-12. 

Sa   See  Infra  I  169. 

[a]  Sxtaat  and  Uadta  of  oonaura^ 
law  rala^  Certain  restrictions  were, 
however.  Imposed  upon  Justices  01 
the  peace  concerning  their  right  to 
let  to  bail,  but.  In  the  court  of  King's 
bench,  ball  was  not  a  matter  of  right 
In  capital  felonies,  being  limited  by 
Judicial  discretion  exercised  accord- 
ing to  the  degree  of  proof  of  guilt. 
Rex  V.  Marks,!  E^st  157,  102  Reprint 
557;  Matter  of  Barronet,  1  B.  A  B.  1, 
73  ECL  1.  16  BngLAEq  361,  118 
Reprint  337:  2  Hale  P.  C.  129. 

21.  Ala.— Ex  p.  King,  86  Ala.  620, 
5  S  863;  Ba  p.  Aoree,  «S  Ala.  284; 
Ex  p.  McAnally,  58  Ala.  49«,  2S  AmR 
646. 

Ariz. — In  re  Halgler,  IS  Aria,  160, 
137  P  423. 

Ark.— Ex  p.  White,  t  Ark.  222. 

Cal.— Ex  p.  Curtis,  22  Cal.  188. 
28  P  223:  ETx  n.  Henley,  IS  Oil.  A. 
1.  121  P  983  fwhere  one  arrested  un- 
der St.  [1211]  p  t9<.  was  held  en- 
titled, under  Const,  art  1  |  t,  to 
bail  pending  examination! ;  Kx  p. 
Buef,  8  Cal.  A,  468.  97  P  89. 

Colo.— In  r«  Losasso,  IS  Colo.  163, 
94  P  1080.  10  LnA  847  and  note. 

Fla.-~R)rden  t.  State,  41  Fla.  308, 
S  711;  Thrsf-her  v.  State,  26  Fla. 
nS6.  8  8  847;  Bf^njamln  v.  Stat*.  2& 
Fla.  fl7n.  8  0  433. 

111.— Fol«'v  V.  Peo..  1  in.  87;  Mar- 
hey  V.  Orlffln,  109  111.  A.  112  (hold- 
ing that  it  was  not  left  to  the  de- 
termination of  a  city  marshal  or  of  a 
police  ofRoer):  Lewis  v,  Poa,  18  111. 
A.  7«. 

Ind.— p.'  Walton,  T>  IndL 
Ex  p.  Cuthorlln.  Bt  Ind.  696:  Sx 
Jones,  BS  Ind.  ITt;  Kx       Colter,  H 
Ind.  109. 

Iowa.— Htsht  T.  U.  &,  Morr.  4»7, 
41  AmD  tiX, 


able  before  indietment  found,"  although  the  grant- 
ing or  refasi^  of  snefa  bail  in  ease  of  capital  of- 
fenses vas  a  matter  within  the  diaoretion  of  the 

court." 

1681  8.  Uiidar  Oonftltntioiial  Onanuitr  0«n- 
eraUy.  The  oonstitntion  of  the  United  States  and 
the  constitutions  of  many  of  the  states  provide 
that  all  persona  shall  be  bailable  by  snffieient  sure- 
ties, except  for  capital  ofFeuses,  where  the  proof 
is  evident  or  the  presumption  of  guilt  is  great,  and, 
under  such  provisions,  bail  is  a  matter  of  right 
which  no  court  or  judge  can  properly  refuse,  in  ell 
cases  not  embraced  in  the  exceptions.'^  Under  such 
provisions  bail  is  a  matter  of  r^ht  even  in  eases  of 

Kan. — In  re  Malison,  86  Kan.  726, 
li  P  144. 

La. — State  v.  Hollingsworth,  68  8 
887;  State  v.  Judge  Twenty-First  Ju- 
dicial Dlst.,  48  La.  Ann.  B&,  18  S  904; 
State  V.  Judge  Twenty-First  Judicial 
Dlat  Ct.,  48  La.  Ann.  92,  18  8  902: 
SUte  V.  Butler.  40  La.  Ann.  S.  3 
S  860;  State  v.  Bruale,  84  La.  Ann. 

^lOeh-— Peo.  V.  Burweti*  Hieh. 
2T.  M  NV986.  ^ 

lUw. — ^Bz  p.  Hamilton,  66  Mlaa. 
147,  8  8  68;  Street  v.  State,  48  Mies. 
1;  Moore  v.  State.  36  Miss.  137. 

Mo. — Stale  v.  Madison  County  Ct., 
136    Mo.  37    .^W    n:>6;    Ex  p. 

Goans,  99  Mo.  193,  12  SW  S36,  17 
AmSR   571.        ,  ,  ... 

Nev.— Ex  p.  sinien.  M  Kev.  I4i, 

IS  P  827. 

Oh.-  ICnullp  v.  Tarbell,  24  Oh.  St 
166. 

Tex.— Ex  p.  Miller.  41  Tet  213: 
Mcf^oy  V.  State.  2',  Tex.  33,  78  AmD 
520;  Ex  p.  Wright.  39  Tex.  Cr.  193, 
4r,  SW  503;  Ex  p.  Newman.  38  Tex. 
Cr.  16-1.  41  SW  62S,  70  AmSR  740; 
Ex  p.  Darter.  (Cr.  A.)  38  SW  770: 
Ex  p.  Ever.s,  29  Tex.  A.  539,  16  SW 
343;  Ex  p.  Eoyott.  19  Tex.  A.  17; 
Ex  p.  Coldiron.  15  Tex.  A.  464;  Ex  p. 
Randon,  12  Tux.  A.  liS;  Ex  p.  Fos- 
ter. 5  Tex.  A.  625,  82  AmR  677;  Ex  p. 
Cook.  2  Tex.  A.  388. 

Vt— In  re  ComolII,  78  Vt.  887,  (3 
A  184. 

W.  Va. — ^Exp.  Doyle,  62  W.  Ya. 
280,  284,  67  86:  824  [clt  Cyc]. 

[a]  una  Moaalay  of  those  fun- 
damoatal  yvovlaloaui  ...  is,  that  a 
party  accused  of  any  and  every  ball- 
able  offence  shall  have  the  inesti- 
mable privilege  of  giving  security 
for  his  attendance  at  court,  and  shall 
not  be  Imprisoned,  If  he  can  give 
security  In  a  reasonable  sum  ot 
money  for  his  appearance.  The  guar- 
antee la  not  that  he  may  give  such 
security  for  one  or  for  two  offences, 
but  for  every  offence  he  may  com- 
mit, so  long  as  he  has  friends  who 
are  willing  to  bind  themselvea  and 
their  property  to  assure  hla  presence 
for  trial."  went  v.  Colqult.  71  Ga. 
559.  561,  Bl  AmR  277. 

 [b]    SUrerast    laa««aff*  maoft.— 

Whh  the  exception  that  some  oon> 
stltutiona  contain  only  the  provlalon 
as  to  exosaalve  ball  and  that  others 
use  the  words  "before  oonvlctlon" 
or  words  of  like  Import,  br  the  words 
"murder"  and  "treason"  Instead  of 
the  words  "capital  offenses"  and 
other  slight  changes,  the  language  of 
the  text  is  substantially  that  of  all 
the  conntitutlons;  and  some  oonstltu- 
tiona,  although  substantially  to  the 
name  effect,  are  worded  differently 
throughout.  Thus  in  Rhode  Island 
the  excepted  cases  are  "offences  pun- 
ishable by  death  or  by  Imprisonment 
for  life."  In  Louisiana  "offense  or 
crime  punishable  with  death  or  Im- 
prisonment at  hard  labor."  State  v. 
Wmiamson,  136  La.  662.  65  S  877. 
In  Indiana.  Michigan,  Nebraska,  and 
Oregon,  the  excepted  casen  are  "trea- 
mon  snd  murder."  In  Waahtngton, 
*^urder  In  the  first  degree.*^"  See 
couatltutlonat  provlslona. 
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M^ital  offenses,  >■  unless  the  proof  of  gailt  is  evi- 
dent or  the  presumption  thereof  is  great.^'  Thus,  in 
diose  jurisdiotions  Where  only  murder  in  the  first 
degree  is  a  capital  offense,  the  accused  is  entitled 
to  bail  as  of  right  except  where  ttie  charge  ia  murder 
in  the  first  degree  and  the  proof  of  guilt  is  evident 
or  the  presumption  great.^' 

[%  169]  3.  Exerci8«  of  Discretiai— a.  In  0«n- 
eraJ.  At  common  law  the  granting  or  refusing  of 
bail  was,  in  alt  cases,  a  matter  which  was  held  to 
rest  within  the  sound  discretion  of  the  conrt/^ 
and  this  rale  has  also  been  adopted  in  this  conn- 
try  in  the  federal  courts  and  in  the  state  courts, 
except  in  so  far  as  it  has  been  changed  by  consti- 
tutional provisions.*" 

How  exercised.  The  discretion  exercised  by  the 
court  in  granting  or  refusing  baif  is  not  an  arbitrary 
bat  a  judicial  one;  it  is  governed  or  directed  by 
known  and  established  rules,  and  in  truth  cannot  be 

[c]  Oonfllotliig-  ■tatntwi^ — Under 
these  provlBions  the  state  le^lBla- 
tures  cannot  prescribe  laws  which 
will  deprive  a  prisoner  of  his  consti- 
tutional right  to  be  admitted  to  bail. 
Ex  p.  Ruef,  8  Cal.  A.  468.  97  P  89: 
State  V.  KaufTman,  20  S.  D.  620,  lOS 
NW  246  (holding  that  Rev.  CoiSe  Cr, 
Proc.  1)  585,  686,  providing  that  ball 
may  be  admitted  on  all  arrests  for 
criminal  offenses  punishable  by  death 
unless  the  proof  is  evident  or  the 
presumption  great,  but  that  it  shall 
be  taken  only  by  the  supreme  court 
or  circuit  court,  or  a  Justice  or  Judge 
thereof,  "who  shall  exercise  their 
discretion  therein,"  la  In  conflict  with 
the  eonstltuttonal  provision). 

Id]  ProvlsloBs  aot  appUeaU*. — 
The  constitutional  and  statutory  pro- 
visions regulating  the  admission  to 
ball  In  criminal  cases  have  no  appli- 
cation to  Chinese  exclusion  proceed- 
ings. In  re  Chin  Wah,  182  Fed. 
256  [aft  187  Fed.  592.  109  CCA 
4221. 

88.  Ala. — ^Bx  p.  ^fces,  8S  Ala. 
114.  S  S  SOe;  Bz  p.  aryant,  34  Ala. 
270. 

Ariz.— In  re  Haigler,  15  Arts.  l&O, 
187  P  423. 

Cal. — Ex  p.  Strange,  59  Cal.  416; 
Ex  p.  Wolff,  67  Cal.  94. 

111.— Foley  v.  Peo..  1  111.  67. 

Ind. — State  v.  Hedges,  177  Znd. 
SS9,  692.  98  NB  417  [clt  Cyel. 

Kan.— State  v.  Start,   (A.)  %4  P 

ky. — Ullery  v.  Com.,  8  B.  Mon.  8; 
Ready  v.  Com.,  9  Dana  38. 

Miss. — Ex  p.  Martin.  97  Miss.  667. 
B2  S  260;  Kx  p.  Bridewell,  57  Mlsa. 
«»•  Ex  p.  Wray,  30  Miss.  673. 
Mo. — Shore  v.  State.  6  Mo.  640. 
Mont. — State  v.  lAgonl,  SO  Mont. 
472,  76  P  1044. 

N.  D.— State  v.  Hartsell.  18  N.  D. 
S56.  100  NW  746:  State  v.  Collins, 
10  N.  D.  464,  88  NW  88. 

Oh. — State  V.  Summons,  19  Oh.  189; 
Martin  v.  State.  17  <Mi.  Cir.  Ct.  406, 
9  Oh.  Cir.  Dec.  621. 

Pa. — Com.    V,    Prison    Keeper,  2 
Ashm.  227. 

S.  D. — State  v.  KaufTman,  20  S.  D. 
620,  108  NW  240. 

Tex. — Ex  p.  Rusoell.  71  Tex.  Cr. 
877,  160  SW  75;  Ex  p.  Harris,  49 
Tex.  Cr.  232.  91  SW  794;  Ex  p.  Smith, 
(Cr.  A.)  76  SW  917;  Ex  p.  Crosby, 
(Cr.  A.)  54  SW  587;  In  re  Foulk,  (A.) 
13  SW  746;  In  re  Wilson,  (A.)  13  SW 
609;  Ex  p.  Beacon,  12  Tex.  A.  318. 

Wyo. — -State  V.   Crocker,   6  Wyo. 
886,  40  P  681. 

See  also  Infra  19  170-176. 
Sa.  Ala.— Bx  p.  Vaughan,  44  Ala. 


417:  Bx  p.  Bryant,  84  Ala.  270:  Stat* 
V.  <7ole,  6  Ala.  A.  286,  69  8  681. 

Cal.— -Ex  p.  Wolff,  57  Cal.  94. 

Fla. — Pinch  v.  State,  16  Pla.  683. 

Iowa. — State  v.  Klingman,  14  Iowa 
404. 

Mo.— Shore  V.  State.  6  Mo.  640. 


Tex. — Drury  v.  State,  SB  Tex.  46; 
Ex  p.  Russell,  71  Tex.  Cr.  877,  160 

NW  75. 

[al  la  Alalnuna,  (1)  under  Const, 
art  1  S  17,  and  Code  ft  8669,  3670. 
all  persons  are  entitled  to  ball  as  a 
matter  of  right,  unless,  on  the  evi- 
dence, the  court  Is  of  opinion  that 
the  person  accused  Is  guilty  of  mur- 
der in  the  first  degree.  Ex  p.  Hc- 
Crary,  22  Ala.  65:  Ex  p.  Slmonton,  9 
Port.  390.  (2)  And  the  opinion  of 
the  lower  court  that  the  prisoner  is 
guilty  and  the  refusing  of  ball  may 
be  reviewed  by  the  supreme  court. 
Bx  p.  Banks,  28  Ala.  89. 

[b]  Statatory  axosptlML — ^Where 
the  law  provides  that  all  prisoners 
shall  be  bailable  unless  for  capital 
offenses,  and  murder  in  the  lint  de- 
gree 1b  made  a  capital  offense,  but 
it  ia  also  provided  that  a  person 
under  seventeen  years  of  age  who 
commits  murder  In  the  first  degree 
cannot  be  punished  capitally,  where 
a  person  under  seventeen  years  of 
age  commits  murder  In  the  first  de- 
gree he  is  entitled,  as  a  right,  to  be 
bailed.  Ex  p.  Walker,  28  Tex.  A. 
246,  18  BW  861. 

[c]  Murder  ta  aeooad  OMfgr—. — 
(1>  In  Ex  .p.  Colter,  35  Ind.  109,  it 
was  held,  under  a  constitution  pro- 
viding that  "murder  or  treason  shall 
not  be  bailable,  when,"  etc.,  that 
"murder"  included  murder  in  the 
second  degree.  (2)  Where  the  evi- 
dence raises  the  issue  of  negligent 
homicide  of  the  second  degree,  de- 
fendant is  entitled  to  ball.  Ex  p. 
Craig,  (Tex.  Cr.  A.)  174  SW  828. 

84.  Egerton  v.  Morgan,  1  Bulstr. 
69,  80  Reprint  770;  Rex  v.  Wilkes,  4 
Burr.  8627,  98  Reprint  827;  Rex  v. 
BBltlmot^,  4  Burr.  2179,  98  Reprint 
186;  Rex  v.  Rudd.  Cowp.  331,  98 
Reprint  1114;  Reg.  v.  Scaife,  9  Dowl. 
P.  C.  553;  Rex  v.  Marks,  3  East  157, 
102  Reprint  567;  In  re  Robinson,  23 
L.  J.  Q.  B.  286;  Hex  v.  Mlckal,  11 
Mod.  261,  88  Reprint  1027;  Kendal's 
Case,  6  Mod.  78,  87  Reprint  680; 
Rex.  v.  Bethel,  5  Mod.  19.  87  Reprint 
494;  Page  v.  Price,  3  Salk.  57,  91 
Reprint  689;  Watson's  Case,  1  Salk. 
106.  91  Reprint  97;  Mohun's  Case. 
1  Salk.  104,  91  Reprint  96;  Rex  v. 
Wyndham,  Str.  2,  93  Reprint  847; 
Rex  V.  HIgglns,  4  U.  C.  Q.  B.  O.  S. 
83. 

S6.  U.  S. — U.  8.  V.  Lawrence,  26 
P.  Cas.  No.  16.577,  4  Oanch  C.  C. 
618. 

Ga. — Lester  v.  State.  88  Oa.  192; 
Corbett  v.  State,  24  Ga.  881.  In 
this  state  the  superior  court  has  been 
held  to  have  dlscr«tionary  power  to 
admit  to  ball  In  all  cases  whatso- 
ever (State  V.  Abbot,  R.  M.  Charlt. 
244;  State  v.  WIcks,  R.  H.  CbarlL 
139);  but,  where  the  crime  la  of  a 
high  grade  and  the  proof  la  dear, 
ball  -wiW  be  denied  (State  v.  HuwelU 
R.  M.  Charlt.  120). 


otherwise  applied  than  to  decide  whether  or  not 
the  facts  bring  the  ease  within  their  operatimL** 
The  rale  at  common  law,  where  a  felony  wu 
charged,  was  to  admit  bail  only  when  it  stood  in- 
different whether  the  party  was  guilty  or  innocent 
of  the  accusation  against  him,  and  where  that  in- 
differeney  was  removed  by  the  prisoner's  eonvietioD, 
or  otherwise,  bail  w«s  generally  refused.** 

[%  170]  b.  Oapital  Offenses— (1)  In  CtaunL 
Primarily  the  prisoner  cannot  demand  bail  as  a 
matter  of  right  where  the  offense  is  a  capital  <me, 
since,  upon  ascertaining  the  character  of  the  ohatge 
against  him,  the  next  question  would  be  as  to  the 
degree  of  proof  and  the  nature  of  the  presoiq*- 
tion  of  guilt.''  Therefore  the  power  to  admit  to 
bail  generally  becomes  a  matter  of  judicial  diMie- 
tion  in  this  class  of  cases,"  and,  although  the  ei- 
ereiae  of  this  discretion  will  not  be  controlled  unless 
manifestly  abused,"*  it  ^oold  be  ezerciBed  witib 

Hl8&— street  v.  State,  4S  UIsl  1. 
N.  H.— SUte  V.  HcNab.   20  H.  a 

160. 

N.  T. — Peo.  T.  Van  Home,  8  Bart. 
168;  Peo.  v.  Perry,  8  AbbPrNS  27; 
Ex  p.  Tayloe,  6  Cow.  39;  Peo.  t. 
Cole.  6  Park.  Cr.  696;  Peo.  v.  Dixon, 
4  Park.  Cr.  661;  Peo.  v.  Hyler,  1 
Park.  Cr.  670:  Peo.  v.  Ooodwln.  1 
Wheel.  Cr.  484. 

S.  C— State  V.  Sattervhlte;  20  & 
C.  536. 

Va. — Com.  V.  Rutherford.  6  Rand. 
(26  Va.)  646. 

Se.  Peo.  V.  Goodwin.  1  WheeL  Or. 
(N.  T.)  434. 

[a]  Kord  MhMtteld,  speaking  of 
the  discretion  to  be  exerdaed  la 
granting  or  denying  ball,  aald:  "Bat 
discretion,  when  applied  to  a  Coort 
of  Justice,  meana  aound  diacretkm 
guided  by  law.  It  must  be  coverMd 
by  rule,  not  by  humour:  It  must  not 
be  arbitrary,  vague,  and  fanciful:  but 
lenl  and  regular."  Rex  v.  WUkea, 
4  Burr.  2627,  2639,  98  Reprint  327. 

87.  Peo.  v.  Van  Home.  S  Barf*. 
(N.  T.)  158;  Ex  p.  Tayloe,  6  Cow. 
(N.  Y.)  39;  Peo.  v.  IMxon,  4  Part 
Cr.  (N.  Y.)  651;  Peo.  v.  Goodwin.  1 
Wheel.  Cr.  (N,  Y.)  434,  448:  Rex  v. 
Marks,  3  Kast  157.  102  Reprint  557: 
Bx  p.  Maguire,  7  L.  C.  &7:  Bx  p. 
Dawson,  2  Newfoundl.  62*. 

[a]  A  prlaoner  Is  not  ilckt  m- 
titled  to  ball  wlisa  oomnUtted  oa  u 
express  oharge  of  felony,  and  the 
Judge  will  hot  admit  to  ba.ll  la  case? 
of  felony  unless  there  is  a  stroof 
presumption  of  the  party's  Innocence. 
Reg.  V.  Gorman,  2  Newfoundl.  6TT. 

sa.  In  re  Thomas,  20  Okl.  1C7. 
93  P  980,  39  LRANS  752  and  note; 
Bx  p.  Watson,  1  Okl.  Cr.  696.  99  P 
161. 

ITatnre  aad  degree  of  pMof  sm 

infra  9)  171-174. 

M.  Ala.— Ex  p.  Nettles,  IS  Ua. 
268;  Ex  p.  McAnally,  5S  Ala.  4K 
26  AmR  646:  Bx  p.  HoCra.ry,  22  Ala. 
66;  Ex  p.  Key.  6  Ala.  A.  274.  69  S 
331;  State  V.  Dixon,  S  Ala.  A.  Sa 
59  S  318. 

Qa. — Jernagin  v.  Stsite,  118  (Ja 
307.  46  SE  411  (holdinc  that  tb« 
granting  or  refusing  of  bail  In  cap- 
ital cases  is  peculiarly  within  tbe 
discretion  of  the  Judge  of  the  sope- 
rior  court);  State  v.  Abbot,  R.  Jt 
Charlt.  244. 

Miss. — Ex  p.  Fortenberry.  63  Mis& 
428;  Street  v.  State.  43  Miss.  1;  BmI 
v.  State,  39  Miss.  716;  Moore  t.  Stat^ 
36  Miss.  137;  Ex  p.  Wray.  tt  mm. 
678.  _ 

N.  T.— Poo.  V.  Hyler,  1  Park.  Cr. 
670. 

N.  D. — State  HartxelL  18  K.  E 
366.  100  NW  745;  State  v.  ColUm.  1> 
N.  D.  464.  88  NW  88. 

M,  Jernagin  v.  StmteL  lU  Oa 
807,  46  SE  411. 

[a]  b  Smtalaaa  the  suonm 
eourt  will  Interfwe  wbea  thaerle- 
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great  eantion.*' 

[%  171]  (2)  As  Ctoremed  tsy  Nature  ud  De- 
gree of  Proof — (a)  la  OeneraL  Where  the  proof 
is  not  evideDt  or  the  presnmptioD  of  ^It  not  great, 
bail  should  be  allowed,  even  in  'ci4>ital  cases,"'  as 
a  matter  of  ri^t."  Where,  however,  saeh  proof 
is  evident  or  the  presnmption  is  great,  as  tdiown  by 
the  evidence,  bail  in  capital  cases  ia  not  a  matter 
of  right,  but  a  matter  of  judicial  discretion,  and 


Inal  court  has  refused  to  admit  a 
defendant  to  bail  only  In  case  it  Is 
evident  that  a  prejudicial  error  has 
been  eommltted.  State  v.  Zummoit 
IIB  La.  466.  S9  S  442. 

n.  SUte  V.  Rockafellow,  S  N.  J. 
U  822;  State  v.  Hill,  5  S.  C.  L.  89, 
6  a  C.  L.  242. 

[a]  "Tlie  poller  perradlac  our 
Jarl^^rndenoe  is  to  commit  aa  little 
M  pomlile  to  Judicial  dlacrethm,  pre- 
aumfns;  that  that  ayBtem  of  laws  is 
best  which  confides  as  little  as  pos- 
sible to  the  discretion  of  the  Judge — 
that  Judge  Is  beat  who  relies  as  lit- 
tle as  possible  upon  his  own  opinion.' 
In  pursuance  of  this  policy,  ever 
aince  the  provisions  'that  all  persons 
shall  be  bailable  by  sufficient  sureties 
except  for  capital  ofFenses,  where  the 
proof  of  guilt  is  evident  or  the  pre- 
sumption thereof  is  great,'  became  a 
part  of  the  settled  constitutional 
and  statutory  laws  of  nearly  all  the 
states  of  the  Union,  the  courts  have 
endeavored,  with  more  or  less  suc- 
cess, to  formulate  some  stable  rule 
to  guide  their  Judgment."  In  re 
Thomas,  20  Okl.  167,  171.  9S  P  980,  89 
LRANS  762  and  note. 

[b]  There  should  ba  exoeptloiial 
dronmstaaoes  to  Justify  the  allow- 
ance of  bait.  Ex  p.  Hamilton,  6E> 
Miss.  147,  8  S  241;  Ex  p.  Bridewell, 
57  Miss.  89.  See  also  Is*,  p.  Forten- 
berry,  53  Miss.  428. 

[c]  m  s  lum  state  wliere  eonrts 
ST*  sot  fully  organised  and  there 
are  no  Jails,  the  court  will.  In  its 
discretion,  admit  persons  to  hall. 
Peo.  V.  Smith,  1  Cal.  9. 

3a.  Ala. — 'Ei^  p.  King,  86  Ala.  620, 
5  S  863;  Ehc  p.  Acree,  63  Ala.  284; 
-Etx  p.  McAnally.  53  Ala.  496.  25  AmR 
646;  Vhi  p.  Bryant,  84  Ala.  270. 

Ca.1.— Peo.  V.  Tinder,  19  Cal.  B39, 
SI  AmD  77  and  note. 

Colo. — ^In  re  Losasso.  16  Colo.  168, 
24  P  1080,  10  LRA  847  and  note. 

Ind. — State  v.  Hedges,  177  Tnd. 
689.  98  NE  417;  Ex  p.  Richards,  102 
Xnd.  8«0,  1  NSf  689;  Ex  p.  Walton, 
79  Ind.  600;  Ex  p.  Sutherlln,  66  Ind. 
595. 

Kan. — Hatter  of  Malison,  86  Kan. 
•7  25,  14  P  144. 

Ky.—Ullery  v.  Com.,  S  B.  Mon,  8. 

La, — State  v.  Fay,  8  La.  Ann.  490; 
f^tate  V.  Roger,  7  La.  Ann.  382;  Lang- 
-worth  Praying  for  Writ  of  Habeas 
CITorpua,  7  La.  Ann.  247;  Terr.  v.  Mc- 
X^^arlane,  1  Mart.  216,  5  AmD  706; 
-Terr.  v.  Benolt,  1  Mart.  141. 

Ota. — State  v.  Summons,  19  Oh. 
S-  39 

dkl.— Ex  p.  Holland,  2  Okl.  Cr. 
&81.  100  P  60;  Ex  p.  Westmoreland, 
2     Okl.  Cr.  612,  108  P  370. 

Pa.— Com.  T.  Priaon  Keeper,  2 
A>ahm.  227. 

S.  D. — State  v.  Kauffman,  20  S.  D. 
9^0,  108  MW  246. 

Tex. — ^Bx  p.  Wilson.  (Cr.  A.)  110 
g^W  ««  (where  proof  of  gTillt  was 
t  manifest):  Ex  p.  Bice,  (Cr.  A:) 
SW  505;  Ex  p.  Hayes,  (Cr.  A.) 
SW  1148;  Ex  p.  Darter,  (Or.  A.) 
SW  770;  Ex  p.  Jaaef.  (Cr.  A.) 
SW  421;  Ex  p.  Thompson,  (A.) 
SW  912.  See  also  Thompaon  v. 
^eAte,  26  Tex.  Suppl.  395;  Ex  p.  Cold- 
i-«»n.  15  Tex.  A.  464;  Ruston  v.  State, 
'  6  Tex.  A.  324;  Ex  p.  Beacom,  12 
r*^^  A..  IIS;  Ex  p.  Randon,  12 
A.  146;  Ex  p.  Bomar,  9  Tex.  A. 

[  iO. 

^Wyo.— State  v.   Crocker,  6  Wyo. 
40  P  681. 


[a]  tliMca  Is  BO  niMtaatlal, 
laffal,  aMdiias,  aaA  aatmpaaoliea  evl- 
Aeaos  of  all  the  elements  that  are 
essential  in  law  to  constitute  a  cap- 
ital offense  on  the  charge  under 
which  the  petitioners  are  held,  or  if 
the  evidence  taken  aa  a  whole  shows 
only  a  probability  of  guilt  of  a 
capital  ofTense,  then  it  cannot  fairly 
be  considered  that  'the  proof  Is  evi- 
dent or  the  presumption  great'  of  a 
capital  offense,  and  the  petitioners 
would  be  entitled  to  exercise  their 
rights  under  the  Constitution  to' ball 
Tsy  sufficient  sureties.'  "  Ex  p.  Tully, 
(Fla.)  66  S  296,  297. 

[b]  Vpoa  habeas  ooxyiis  (1)  the 
court  determines  the  amount  of  tes- 
timony proper  to  be  heard  and 
whether  the  petitioner  should  be  al- 
lowed to  give  ball.  State  v.  Herndon. 
107  N.  C.  984,  12  SB  268.  (2)  A 
person  accused  of  a  capital  crime  and 
held  under  a  mittimus  issued  by  a 
magistrate  to  await  the  action  of 
the  grand  Jury  Is  entitled,  upon 
habeas  corpus  to  Introduce  evidence 
and  to  show  the  real  character  of 
circumstances  of  the  alleged  offense, 
and  should  be  admitted  to  bail  un- 
less "the  proof  Is  evident,  or  the 
presumption  great,"  that  he  Is  guilty 
of  a  capital  offense.  The  right  on 
habeas  corpus  Is  not  lost  or  surren- 
dered by  the  accused  having  waived 
a  preliminary  examination  before  the 
magistrate,  and  by  the  omission  of 
the  magistrate  to  make  the  examina- 
tion on  account  of  such  waiver.  Ben- 
jamin V.  State,  26  Fla.  676,  6  8  438. 

S3.  See  caaea  cited  supra  note  82. 
See  also  supra  S  168. 

34.  U.  S.— U.  S.  V.  Hamilton.  8 
Dall.  17,  1  L,  ed.  490;  U.  a  v.  Jones, 
26  P.  Caa.  No.  15,494,  8  Wash.  C.  C. 
209;  U.  S.  V.  Stewart.  27  P.  Cas.  No. 
16,401,  2  Dall.  348.  1  L.  ed.  408. 
_  Ala.— Ex  p.  Taughan,  44  Ala.  417; 
Ex  p.  Carroll,  86  Ala.  800;  Ex  p. 
Croom,  19  Ala.  661;  Ex  p.  Johnson, 

18  Ala.  414. 
Ark.— Ex  p.  Bird,  24  Ark.  «7B:  Ex 

p.  White,  9  Ark.  282. 

Cal. — Peo.  V.  Perdue,  48  Cal.  552: 
Ex  p.  Hoge,  48  Cal.  8;  Peo.  v.  Tinder, 

19  C!al.  689,  81  AmD  77;  Peo.  v. 
Smith,  1  Cal.  9. 

Qa. — Jernagin  v.  State.  118  Ga, 
307,  45  SE  411;  State  v.  Howell,  R.  M. 
Charlt.  120. 

111.— Lynch  v.  Peo..  88  HI.  494; 
Foley  V.  Peo.,  1  111.  57. 

Ind. — Ex  p.  Walton,  79  Ind.  600; 
Ex  p.  Jonea,  55  Ind.  176;  Ex  p.  (^Iter, 
35  Ind.  109;  Ex  p.  Heffren,  27  Ind. 
87;  Lumm  v.  State.  3  Ind.  298. 

Ky. — UUery  v.  Com.,  8  B.  Mon.  S; 
Ready  v.  Com.,  8  Dana  88. 

La. — State  v.  Brewster,  86  La.  Ann. 
608;  State  v.  Bmsle,  84  La.  Ann.  61; 
Terr.  v.  Benolt,  1  Mart.  141. 

Mass. — ^Dunlap  v.  Bartlett,  10  Oiay 
282,  69  AmD  820. 

Miss. — Ex  p.  Martin.  97  Miss.  B87, 
52  3  258;  Street  t.  State,  48  Miss. 
1;  Beau  t.  State,  39  Miss.  715. 

Mo. — Ex  p.  Alexander,  69  Mo.  698, 
21  AmR  198;  Shore  v.  Bute,.  6  Mo. 
640. 

Mont. — State  v.  Second  Judicial 
Diet.  Ct.,  35  Mont.  504.  90  P  613. 

N.  H.— State  V.  McNab,  20  N.  H. 
160. 

N.  J.— State  V.  Rockafellow,  «  N.  J. 

L,  832. 

N.  T. — Peo.  V.  Van  Home.  8  Barb. 
158;  Peo.  v.  Shattuck,  6  AbbNOas 
88;  Peo.  v.  Perry,  8  AbbPrNS  87; 


is  vsnaUy  denied,"*  ezoept  under  special  and  ex- 
traordinary eircumstanees."' 

Homicide,  Thus,  as  murder  in  the  first  degree 
is  the  only  kind  of  felonious  homicide  capitally 
punished,  the  court  should,  in  the  absence  of  con- 
stitutional or  statutory  restriction,^^  admit  the  ae- 
oused  to  bail,  where  the  proof  is  not  evidwt  or  the 
presumption  great  that  the  killing  was  premedi- 
tated and  deliberate.'^   Where  it  appears  that  the 

Peo.  V.  Hyler,  2  Park.  Cr.  670;  Pao. 
V.  Goodwin.  1  Wheel.  Cr.  44S. 

N.  C— State  v.  Wiley,  64  N.  a 
821. 

N.  D.— State  v.  Hartsell,  13  N.  D. 
366.  100  NW  745. 

Oh. — ^Kendle  v.  Tarbell,  24  Oh.  St. 
196;  State  v.  Summons,  19  Oh.  139. 

Okl. — Ex  p.  Harklna,  7  Okl.  Cr. 
464.  124  P  931;  In  re  Fraley.  3  Okl. 
Cr.  719,  109  P  296,  189  AmSR  988. 

Pa. — Com.  V.  Prison  Keeper,  S 
Ashm.  227. 

S.  C. — State  V.  Holmes.  34  S.  C. 
L,  272;  State  v.  Arthur,  26  S.  C.  L. 
456;  State  v.  Hill.  6  S.  C.  L.  242. 

Tex. — Thomas  v.  State,  40  Tex.  8; 
-Herrln  v.  State,  33  Tex.  63S;  Zem- 
brod  V.  State.  25  Tex.  619;  McCoy  v. 
State,  25  Tex.  33,  78  AmD  620; 
Thompson  v.  State,  26  Tex.  Suppl. 
395;  Ex  p.  Stephenson,  71  Tex.  Cr. 
380,  160  SW  77;  Ex  p.  Spencer.  (Cr. 
A.)  138  SW  703;  Ex  p.  Oirbrera,  68 
Tex.  Cr.  466.  110  SW  898;  Ex  p. 
Cotton,  (Cr.  A.)  63  SW  682;  Ex  p. 
Epps,  86  Tex.  Cr.  406.  84  SW  113; 
Ebt  p.  Beacom,  12  Tex.  A.  318; 
p.  Randon,  12  Tex.  A.  146;  Ex  p. 
Foster,  5  Tex.  A.  625,  32  AmR  677. 

Va. — Archer's  Case,  6  Gratt  (47 
Va.)  705;  Com.  v.  Semmea,  11  Leigh 
(38  Va.)  665. 

Eng. — Reg.  V.  Scalfe,  9  Dowl.  P.  C. 
553;  Reg.  v.  Wllliama,  8  Dowl.  P.  C. 
301;  Matter  of  Barronet,  1  E.  ft  B.  1. 
72  ECL  1,  16  EngL&Eq  361.  118  Re- 
print 387. 

[a]  "If  the  testimony  Is  of  less 
probative  force  than  is  aeosssaxj 
under  the  circumstances  of  the  case 
to  show  evident  guilt  or  a  great  pre- 
sumption of  guilt  of  a  capital  offense, 
ball  should  be  allowed."  Ex  p. 
Nathan,  (Fla.)  60  S  88.  40  Eolt  Cycl. 

[b]  Am  aeoeasory  before  the  fseft 
to  a  murder  is  not  entitled  to  baU, 
where  the  offense  Is  made  a  capital 
one.  and  the  proof  Is  evident  or  the 
presumption  strong.  State  v.  Wil- 
liams. 97  Ark.  £48,  183  SW  1017  (con- 
struing Const,  art  S  9  8;  KlrbV  Dig. 
f  15651.  '  ^ 

3S.  Ex  p.  Martin.  97  Miss.  567. 
52  S  268.    See  also  Infra  S3  179-190. 

[a]  "Thers  mar  be  exoeptloaax 
otammstanoes,  such  as  the  serious 
and  probably  fatal  Injury  to  health, 
or  unusual  and  protracted  delay  upon 
the  part  of  the  state  In  bringing  the 
prisoner  to  trial,  that  may  warrant 
the  court  hearing  all  the  evidence  to 
admit  to  ball,  when  the  proof  of 
guilt  is  evident  or  the  presumption 
thereof  is  great."  In  re  Thomas,  26 
Okl.  167,  173,  93  P  980,  89  LRANS 
762. 

86.  Ex  p.  <?olter.  86  Ind.  109  (hold- 
ing that,  under  the  Indiana  consti- 
tution In  which  the  excepted  caaea 
are  murder  and  treason,  ball  will  not 
be  allowed,  although  the  evidence 
shows  the  offense  to  be  murder  In 
the  second  degree). 

37.  Ala. — Ex  p.  Robinson,  108  Ala. 
161.  18  S  729;  Ex  p.  King,  86  Ala. 
620.  S  B  863:  Ex  p.  Dykes,  88  Ala. 
114,  8  8  806;  Ex  p.  Banka,  28  Ala. 
S9 

Cal.— Ex  p;  Wolff,  67  Cal.  94. 
Ga. — State  v.  Wicks,  R.  Bf.  Charlt. 

139 

kan.— state  v.  Bell.  (A.)  54  P 
504;  State  v.  Start.  (A.)  54  P  22. 

Minn. — State  v.  Bartlett,  70  Minn. 
199.  72  NW  1067. 

Miss.— Ex  p.  Majors,  34  S  161; 
Ex  p.  Jack.  88  S  188;  Bx  p.  Pattar- 
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killing  may  have  been  done  in  self-defense,  bail 
shonld  be  allowed;'*  bnt,  where  the  evidenee  shows 
that  the  killing  was  d^ibeiate  or  nudieionSf  bail 
should  be  refused." 

172]  (b)  Baffldency  of  Proof  in  OounL 
Just  what  probative  force  evidence  mnst  have  in 
order  to  bring  the  ease  within  the  exceptions  men- 
tioned in  the  e(ni8titntion8  and  to  ezelnde  boil  has 
been  the  subject  of  much  jndieial  disenasion.  The 
character  and  extent  of  the  proof  to  make  the 
necessary  sufficiency  depend  lai^ly  npon  the  cir- 

son.  It  8  186;  Six  ]».  Wray,  SO  Mlsa. 
S7S. 

N.  D.— State  v.  Hartcell,  IS  N.  I>. 
S5«,  100  NW  745;  State  v.  Collins,  10 
N.  b.  464,  88  NW  88. 

Tex.~Ex  p.  Miller,  41  Tex.  21S: 
Ex  p.  Kellett.  (Cr.  A.)  171  SW  711; 
Ex  p.  PrtKitor,  (Cr.  A.)  99  SW  1010; 
Ex  p.  Smith,  (Cr.  A.)  76  SW  917; 
Ex  p.  Crosby,  (Cr.  A.)  64  SW  687: 
EIx  p.  Hope,  29  Tex.  A.  189,  15  SW 
602;  Ex  p.  Bates,  29  Tex.  A.  138, 
16  SW  406:  Ex  p.  AlbUz.  29  Tex.  A. 
128.  16  SW  173;  In  re  Wilson,  (A.) 
13  SW  609;  In  re  Johnson,  (A.)  12 
8W  604;  Ex  p.  Hanson,  27  Tex.  A. 
601.  11  SW  641;  Ex  p.  Rice,  26  Tex. 
A.  S4S,  9  SW  615;  Ex  p.  Suddath,  26 
Tex.  A.  426,  8  SW  479;  Ex  p.  Henaon, 
24  Tex.  A.  S06,  6  SW  684;  Ex  p. 
McDowell,  2S  Tex.  A.  679,  6  SW  187; 
Ex  p.  Hay,  23  Tex.  A.  686,  5  SW  98; 
Ex  p.  England,  23  Tex.  A.  BO,  S  SW 
714;  Ex  p.  O'Connor,  22  Tex.  A.  UO, 
S  SW  840;  Ex  p.  Kunde,  22  Tex.  A. 


418.  S  SW  332;  Ex  p.  Alien.  22  Tex. 
A.  m.  2  8W  688;  Ex  p.  Bryant,  21 
Tex.  A.  639,  2  SW  891;  Ex  p.  Terry, 

20  Tex.  A.  486;  Ex  p.  Dickson,  20 
Tex.  A.  332;  Ex  p.  Cochran,  20  Tex. 
A.  242;  Ex  p.  Schamberger,  19  Tex. 
A.  572;  Ex  p.  Williams,  IS  Tex.  A. 
663;  Ex  p.  Matlock.  18  Tex.  A.  227; 
Ex  p.  Cook,  2  Tex.  A.  388. 

Eng. — Rex  v,  Jones,  IB.*  Aid. 
209.  106  Reprint  77;  Rex  v.  Massey, 
6  M.  ft  S.  108,  105  Reprint  118S; 
Armstrong  v.  Lisle,  1  Salk.  60,  91 
Reprint  67;  Rex  v.  Magratta,  Str. 
1242,  93  Reprint  1167;  Rex  v.  Dalton. 
Str.  911,  93  Reprint  936. 

[a]  To  JnvtUy  a  flaalal  of  iMdl 
there  must  be  that  evidence  of  de- 
liberate malice,  or  those  circum- 
stances which  prove  murder  In  the 
flrat  degree.  Ex  p.  Cooper,  31  Tex. 
18S. 

M,  Ala.— Bx  p.  King,  86  Ala.  620, 
G  S  8<S. 

Xnd. — Ex  p.  Hock,  68  Ind.  206. 

Miss. — ^Ex  p.  Patterson,  22  S  186. 

Mo. — ^Ex  p.  Goans,  99  Mo.  198, 
12  SW  636,  17  AmSR  571. 

Okl.— Ex  p.  Sherrlll,  9  Okl.  Cr.  662, 
1S2  F  608. 

Tex. — Ex  p.  Dooley.  (Cr,  A.)  170 
SW  308;  Ex  p.  Rankin,  30  Tex.  A. 
71,  20  SW  202;  Ex  p.  Hope,  29  Tex. 
A.  189,  16  SW  602;  Ex  p.  Hanson, 
27  Tex.  A.  591,  11  SW  641;  Ex  p. 
Rice,  26  Tex.  A.  343,  9  SW  616; 
Ex  p.  Suddath,  25  Tex.  A.  426,  8 
SW  479;  Ex  p.  Hanson,  24  Tex,  A. 
305,  6  SW  684;  Ex  p.  Hay,  23  Tex. 
A.  685,  6  SW  98;  Ex  p.  Allen,  22 
Tex.  A.  201,  2  SW  588:  Bx  p.  Bryant, 

21  Tex.  A.  689.  2  sW  891. 

_[a}  nzMts  against  tta  Ufa  of 
nie  aemuMd  made  by  the  deceased 
sometime  before  the  murder  does  not 
entitle  him  to  ball.  Ex  p.  Taylor,  33 
Tex.  Cr.  681,  28  SW  957. 

39.  Ala.— Ex  p.  Warrick,  7S  Ala. 
67  (where  murder  was  committed 
with  a  deadly  weapon,  unless  the  tes- 
timony which  proved  the  killing 
proved  also  the  Justification). 

Cal.— Ex  p.  Curtis,  92  Cal.  188.  28 
F  223  (where  one  while  resisting 
arrest  shoots  an  officer  and  attempts 
to  escape). 

Ind. — Schmidt  v.  Simmons,  187 
Ind.  dS,  36  NE  616.  / 

Kan. — In  re  Schnec^  78  H^.  SOT, 
M   F   48    (holding  ffiat  a  person 


charged  with  the  crime  of  murder  In 
the  nnt  degree  at  a  time  when  the 
statute  prescribed  the  penalty  of 
death  for  the  offense  is  not,  where 
the  proof  is  evident  or  the  presump- 
tion great,  entitled  to  ball,  although 
the  prosecution  may  have  been  oom- 
menoed  after  the  repeal  of  that  pen- 
alty and  the  enactment  of  an  amend- 
ment Impoaing  the  penalty  of  Im- 
prisonment for  life). 

Mo.— In  re  Bell,  118  Mo.  608,  21 
SW  221  (where  the  accused  had 
threatened  to  kill  anyone  who  inter- 
fered with  him,  and  there  was  proof 
of  the  killing  and  of  defendant  being 
seen  bending  over  the  body  and  then 
running  away,  and  the  accused  of- 
fered no  evidence). 

Pa. — Com.  V.  O'Donnell,  12  Pa.  Co. 
142. 

Tex. — Drury  v.  State,  26  Tex.  46: 
Bx  D.  Finney,  70  Tex.  Cr.  284,  166 
SW  S3«;  Ex  p.  Wright,  89  Tex.  Cr. 
198,  46  SW  698;  Ex  p.  Taylor,  83 
Tex.  Cr.  631,  28  SW  967:  Cash  v. 
State,  iCr.  A.)  24  8W  408;  Ex  p. 
Jones,  31  Tex.  Cr.  422,  20  SW  983; 
McKlnney  v.  SUte,  (Cr.  A.)  20  SW 
363;  Ex  p.  Johnson,  SO  Tex.  A.  279. 
17  SW  410;  Ex  p.  Evere,  29  Tex.  A. 
539,  16  SW  343. 

Wyo. — Meldrum  v.  Campbell,  20 
Wyo.  87,  89,  121  P  26  [clt  CJycJ 
(holding  that,  under  Const,  art  1 
1  14,  a  person  accused  of  murder  Is 
not  entitled  to  hall  on  evidence  which 
If  presented  at  the  trial  #ould  sua- 
taln  a  conviction  of  first  degree 
murder). 

Que. — Ex  p.  Corriveau,  6  L.  C.  249. 

[a]  Thus  bail  should  be  refused 
(1)  where  the  testimony  of  a  wit- 
ness shows  malice  In  the  killing  and 
accused  could  disprove  the  salient 
points  of  the  testimony  If  untrue  but 
does  not  (Price  v.  State,  (Tex.  Cr.  A.) 
26  SW  624);  or  (2)  where  there  la 
evidence  of  a  quarrel,  notwithstand- 
ing there  la  evidence  of  defendant's 
good  reputation  for  peace  (Randle  v. 
State,  (Tex.  Cr.  A.)  22  SW  49). 

[b]  Where  a  uiusg  waa  without 
provocation  or  extennattng  olnnun- 
stances,  it  was  the  result  of  formed 
design,  and  ball  Is  properly  refused. 
Moore  v.  State,  31  Tex.  572. 

[c]  ZUllBg'  Im  amtual  eombat^ 
Where  persons  armed  with  deadly 
weapons  willingly  enter  Into  combat, 
having  reason  to  believe  that  It  will 
result  In  serious  bodily  Injury  or  In 
the  death  of  one  of  them,  and  one  is 
killed  in  the  conflict,  the  party  doing 
the  hilling  is  guilty  of  murder,  and 
Is  not  entitled  to  ball.  Bx  p.  Colby, 
6  Okl.  Cr.  187,  184  P  686,  4fi  LRAK8 
846. 

40l  Sx  p.  T7athan,  (Pla.)  60  B  18, 
40  felt  Cyc]. 

41.  Ala. — Ex  p.  Richardson,  96 
Ala.  110.  11  S  816;  Ex  p.  Sloane,  96 
Ala.  22.  11  S  14:  Ex  p.  Brown,  «6 
Ala.  440:  Ex  p.  Nettles,  68  Ala.  268; 
Ex  p.  McAnally,  63  Ala.  496,  498,  86 
AmR  646  (where  the  court  said:  "If 
the  evidence  Is  clear  and  strong, 
leading  a  well  guarded  and  dispas- 
sionate judgment  to  the  conclusion 
that  the  offense  has  been  committed, 
that  the  accused  is  the  guilty  agent, 
and  that  he  would  probably  be  pun- 
ished capitally  If  the  law  Is  admin- 
istered, bail  Is  not  a  matter  of 
right"). 


cnmstances  of  each  e&ae;*"  Stnd  the  rale  moBt  gen- 
eraUy  adopted  has  been  to  refase  bail  in  all  eases 
in  which  the  trial  court  would  snstain  a  capital 
conviction  if  it  was  pronounced  hs  a  jury  on  such 
evidence  of  gnilt  as  was  exhibitea  to  the  eonrt  tm 
the  hearing  of  the  ^plication  for  bail.*'  Thii 
rule,  however,  is  not  always  strictly  followed,  for 
the  mle  has  been  otherwise  stated  that  bail  should 
be  allowed  where,  iqxmi  a  eonaideration  of  the 
whole  evidence,  a  reasonable  or  well  founded  doubt 
of  the  aecnaed's  guilt  exists  or  ean  be  entertaiDed;" 

CaL— Matter  of  Tnila,  <4  CaL  VU, 
28  P  281. 

Fla.— Bx  p.  Natban.  60  8  IS.  46 
[dt  Cyc]:  Thrasher  v.  States  >t  na. 

626.  7  8  847. 

Miss.— Street  v.  State.  41  Wa^  1; 
Moore  v.  State,  86  Miss.  117;  Kx  & 
Wray.  80  Miss.  67S. 
N.  T.— Peo.  V.  Shattuofc,  6  AbbMCia 

Oh. — State  V.  Summona,  IS  Ob. 
139. 

Pa. — Com.    V.   Prison    Keeper,  S 

Ashm.  227.  ' 

Tex.— Ex  p.  Stepbenaon,  71  Tex. 
Cr.  380,  160  SW  77;  Ex  p.  Foater.  6 
Tex.  A.  625,  82  AmR  577. 

Wyo. — State  v.  Crocker,  6  Wya 
386,  40  P  681  (where  the  judge 
could,  upon  the  evidence,  sustalD  a 
verdict  of  murder  in  the  first  de- 
gree). 

Man. — Rex  v.  Uonvolaln,  SO  Man. 
568,  IS  CanCrCas  128  (taoldln«  that, 
where  the  deposltlona  taken  on  the 
preliminary  inquiry  were  sufllclent  to 
warrant  the  committal  for  trial  oe 
a  charge  of  murder  and  no  tects  are 
disclosed  to  show  that  an  Indletmutt 
could  not  be  sustained,  an  appUcatloa 
for  ball  will  be  refused). 

[a]  The  leading  oaae  enunciating 
this  rule  Is  Com.  v.  Prison  Keeper, 
2  Ashm.  (Pa.)  227  (holding  that  the 
test  to  determine  whether  the  proof 
of  guilt  is  evident  Is  whether  a  ver- 
dict of  guilty  on  the  evidence  woeld 
be  sustained  or  not;  and  it  is  only 
in  cases  in  which  such  a  verdict 
would  be  reversed  that  it  ean  be  said 
that  the  proof  of  guilt  is  not  evi- 
dent). Criticism  ox  this  ei 
infra  note  42. 

[b]  "Where  the  evtdasce  

floeatt  to  snstala  a  vwttoS  of  nUr 
(1)  of  a  capital  offense.  It  must  be 
auflleient  to  show  the  proof  of  guilt 
la  evident,  or  the  presumptiom  of 
guilt  is  great."  Ex  p.  Nathan, 
(Fla.)  60  8  88,  40  [cit  Cycl.  (2) 
"Where  there  is  substantial  affirma- 
tive and  positive  legal  evidence  tt»t 
la  not  fully  Impeached  or  clearly 
discredited,  upon  which  evldenoc  a 
verdict  of  guilty  of  capital  offense 
charged  may  be  lawfully  found  and 
sustained,   and   the   entire  «TideBc* 


does  not  clearly  show  merely  a  prob- 
ability of  guilt  of  the  capitiu  of- 
fense, then  It  may  be  conslderod  that 
'the  proof  is  evident  or  the  presump- 
tion great'  of  a  'capital  offense.*  with- 
in the  meaning  of  tbe  oonstfttntlaaal 
provision  herein  Quoted,  ana  bail  nay 
not  be  allowed,  even  though  s«eli  cvl* 
dence  of  guilt  of  a  capital  offense 
may  be  sharply  contradicted  by  frtbcr 
competent  and  unlmpeaohed  evidene^ 
and  even  though  such  contradict ery 
evidence,  if  believed  by  Jury  at  a 
trial,  would  Justify  a  verdict  of  ac- 
quittal or  a  verdict  of  g-uUty  of  a 
lesser  crime  that  may  be  Included  la 
the  capital  offense  charged."  Bx  a 
Tully,  (Pla.)  66  8  296.  t»7. 

Fc]  ttullt  oosfessed.  —  Wbwe  ibe 
person  accused  of  murder  confeaaei 
his  guilt,  bail  should  be  refused. 
State  V.  Abbot,  R  M.  Cbarlt.  <Oa) 
844;  Matter  of  Barronet,  1  TC  a- w  i. 
78  ECL  1.  16  EngLABq  Sci,  \x%  b». 
print  SS7. 

_  40.  Ex^  p.  Bryant.  ZA  Ala.  n»: 
Bx  p.  Banks,  S8  Ala.  88;  Kx  n.  Sfams^ 
ton.  9  Port  (Ala.)  890.  «»  j&^dW: 


Fur  latsr  es— s,  dsTtipvauats  and  okaavas  In  the  law  see  cumulative  Annotatlona,  aame  title,  page  and  no««  aumber. 
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or  that  bail  should  be  refused,  unless  a  reasmable 
doubt  of  the  aeeused's  guilt  of  a  ea|»tal  offense 
is  shown  ^  or  there  are  ezwpticmal  cirenmstances 
justifying  bail;"  and  that,  even  thoi^  there  is  a 
reasonabu  doubt  as  to  the  guilt  of  the  aeeused,  if 
vpm  an  ezamination  the  entire  reeord  the  pre- 
sumption is  great  that  the  aecused  is  guilty  of  a 
capital  offense,  bail  should  be  refused.'" 

The  tMidaicy  of  tite  covts  has  been  tomid  a  fair 
and  libaral  omutnuliMi  rather  than  otherwise  4^  the 
law  in  detenniniz^  what  d^ree  of  proof  or  eon- 
elnsiveness  of  presumption  is  snffldent  to  justify 
a  denial  of  bail.    Thu  is  evident  not  only  from 


Pranks  v.  State,  11  Ala.  A.  70,  66 
S  857;  Bx  p.  Bridewell,  &7  Miss.  »9; 
Beall  V.  State.  S9  Mlse.  71&:  Ex  p. 
Wrar,  SO  MlflB.  673:  Vix  p.  Smith, 
2  OkL  Cr.  24,  99  P  893;  Ez  p.  lAcklln, 
<T«x.  Cr.  A.)  72  SW  685:  Ex 
p.  Smith.  28  Tex.  A.  100,  6  SW 
99 :    EIx    p.    CoMlron,    1 5    Tex.  A. 

[aj   SmMnl     ml*  oTltl«la*d. — 
^hls  rule,  we  think.  Is  as  plainly 
Tlolatlve  of  the  organic  law,  on  the 
other  extreme,  as  the  reraark  of  the 
HlSb  Court  of  Errors  and  Appeals  In 
the  cases  above  cited.    A  verdict  of 
conviction  where  no  error  of  law  has 
Intervened  will  never  be  set  aside 
unless  manifesUy  wrong,  or,  as  Is 
sometimes  said.  If  there  be  any  evi- 
dence to  support  it.     To  say  that 
twtl  wUl  only  be  granted  where  there 
la   no  evidence   shbwlng   guilt,  or 
where  the  proof  of  guilt  Is  so  slight 
upon   the  whole  testimony  that  a 
conviction     would     be  manifestly 
wrong,  is  plainly  inconsistent  with 
the  constitutional  requirement  that 
it  shall  be  granted  in  all  cases  ex- 
cept where  the  proof  is  evident  or 
the  presumption  great.   The  error  of 
the  Pennsylvania  rule  Is  In  falling 
to  give  due  effect  to  a  verdict  of  con- 
viction, or  in  overlooking  the  vast 
change  It  effects  in  the  attitude  of 
the  party.   By  It  the  legal  presump- 
tion of  innocence  Is  overthrown,  all 
doubtful  questions  of  fact  are  re- 
solved in  favor  of  the  State,  and  the 
credibility  or  non-credlblllty  of  wit- 
nesses  is   conclusively  established. 
As  before  remarked,  where  no  error 
of  law  has  been  committed  to  the 
prejudice  of  the  accused,  the  verdict 
will  not  be  set  aside,  unless  the  court 
can  say  that  It  Is  without  evidence 
to  support  It,  or  that  upon  a  review 
and   Inspection  of  alt-  the  evidence 
the  finding  is  plainly  erroneous.  To 
apply  such  a  teat  to  a  proceeding  for 
bail,  and  to  declare  that  it  will  be 
denied  unless  the  relator  has  demon- 
strated that  the  evidence  against  him 
is  of  a  like  unsatisfactory  character, 
in    to  reverse  the  constitutional  re- 
4iulrement  that  It  shall  be  granted 
unless  the  proof  of  guilt  be  evident 
or  the  presumption  great.    We  think 
the  true  rule  Is  announced  In  Ex  p. 
"Wray,  SO  Hiss.  678,  namely,  that  *lf 
A  well-founded  doubt'  (of  guilt)  'can 
«-v«n  be  entertained,  then  the  proof 
«snnot  be  said  to  be  evident  nor  the 
presumption  great,'  and  In  snoh  case 
'ball     must    be    granted."     Iht  p. 
Srldowell.  67  Miss.  89,  43  [crlt  Com. 
•V-  Prison  Keeper.  2  Ashm.  <Pa.)  227 
Bupra  note  41,  and  the  rule  therein 
enunciated], 

[b]  "The  onantnm  of  proof  v- 
Bixlz*d  Is  a  BUfflcIency  to  show,  from 
m.  fair  consideration  of  all  the  testi- 
mony, the  proof  to  be  not  evident 
a.nd  the  presumption  to  be  not  great 
Chat  the  accused  Is  guilty  of  a  cap- 
ita.! ofTeose."  Ex  p.  Nathan,  (Fla.) 
50  S  88.  40  rclt  Cyc].  ^  *  ' 
Fc]  m  Mississippi  It  has  been 
-xeld  that  the  court  may  admit  to  bail 
*ven  In  cases  where  the  jury  might 
>r  perhaps  on  the  same  evidence 
^ug-ht  to  render  a  verdict  of  iriiilty 
9l  murder.   Sx  p.  Bridewell,  S7  Miss, 


39:    Beall   v.    State,    80  Hiss. 
Moore  v.  State.  36  Miss,  187. 

[d]  Tern  "evtdaBt"  deflaed  and 
am^ledv— In  Ex  p.  Boyett,  19  Tex.  A. 
It,  the  court  defined  the  term  "evi- 
dent," as  used  In  the  cumstitution,  to 
mean  "manifest,  plain,  clear,  obvious, 
apparent,  notorious,"  and  held  that, 
unless  it  plainly,  clearly,  and  obvi- 
ously appeared  by  the  proof  that  the 
appellant  alone  or  with  others  was 
guilty  of  the  crime  of  murder,  ball 
should  be  allowed. 

[e]  Aithoiwk  «IM  tMrtlmoar  off 
aooontplloes  sfiows  maUkSag  Ism  Ibaa 
a  oold-Uoodod  aaaaeslBanoa  by  the 
relator,  yet,  if  the  corroborating  tes- 
timony does  not  make  It  absolutely 
clear  and  conclusive  beyond  a  rea- 
sonable doubt  that  the  relator  Is 
guilty  of  a  capital  offense,  he  should 
be  admitted  to  ball.  Ex  p.  Locklln, 
(Tex.  Cr.  A.)  72  SW  585. 

43.  Ex  p.  Leggett,  (Okl.  Cr.  A.) 
150  P  1121:  Bx  p.  Hayes.  6  Okl.  Cr. 
321,  118  P  609:  Ex  p.  Dykes,  6  Okl. 
Or.  162.  117  P  724  (holding  that, 
where,  on  consideration  of  all  the 
evidence  on  an  application  for  ball, 
the  court  is  of  the  opinion  that  it  Is 
InsufBdent  to  create  a  reasonable 
doubt  of  the  petitioner's  guilt  of  a 
capital  offense,  bail  will  be  refused)j 
Ex  p.  BevlUe.  S  Okl.  Cr.  145.  117  F 
726;  Ex  p.  B^lln,  8  Okl.  Cr.  729,  109 
P  288, 

"If.  after  hearing  the  whole  evi- 
dence introduced  on  the  application 
for  bail,  it  Is  InsufDclent  to  generate 
In  the  mind  of  the  court  a  reasonable 
doubt  whether  the  accused  commit- 
ted the  act  charged,  and  in  doing  so 
they  were  guilty  of  a  capital  offense, 
ball  should  be  refused."  In  re 
Thomas,  20  Okl.  167.  173.  98  P  980, 
39  LRANS  762  and  note. 

[a]  By  ths  oommos  law  ball  was 
denied  If  there  was  no  reasonable 
doubt  of  guilt,  whether  the  felony 
was  capital  or  not.  Ex  p.  HcAnally, 
58  Ala.  495,  25  AmR  646. 

[b]  Whers  t3ie  evidenos  does  aoi 
prodnoo  satire  ooBVloUon,  hut  In- 
duces a  belief  in  the  party's  guilt, 
security  to  answer  the  charge  should 
be  required.  State  v.  Wiley.  64  N,  C. 
821. 

44.  Tn  re  Thomas,  20  Okl.  1(7.  98 
P  980,  89  LRANS  752  and  note.  See 
also  supra  I  171. 

[a]  *Th*  aamlarioa  to  baQ,  %ow- 
•Tsr.  under  those  rironmstaaoes  la 
not  a  oonstitntloaal  right-  but  a  mat- 
ter resting  In  the  sound  Judicial  dis- 
cretion of  the  trial  Judge,  who  should 
not  grant  It  save  under  extraordinary 
fircumftances,"  Tn  re  Thomas,  20 
Okl.  167,  173,  98  P  980.  89  I.RANS 
752. 

45.  Ex  p.  Harklns,  7  Okl.  Cr.  464; 
124  P  931.    See  also  supra  E  171. 

[al  Where  tke  klUlag  took  nlaoa 
la  a  qaanel  In  which  deceased  of- 
forpd  to  light  defendant  If  he  would 
"take  the  rocks  out  of  his  pocket." 
the  presumption  that  a  capital  of- 
^enne  has  been  committed  is  not  so 
^reat  as  to  preclude  defendant  from 
hf'ing  released  on  hall.  State  v.  Bell. 
(Kan.  A.)  64  P  E04. 

40.   Ex  p.  Hamilton,  66  Iflas.  147. 

3  3  in. 


various  expressions  used  in  the  decisions,  many 
of  whieh  do  not  go  to  the  extent  of  the  general 
rule  above  stated,  but  also  from  a  oonsideration  of 
the  facts  upon  whieh  the  courts  hare  refused  to 
aUow  baiL** 

[\  173]  (g)  Direct  or  OiraunstantiaL  Again,  it 
has  been  iield  that  the  constitutional  clause  "where 
the  proof  is  evident  or  presumption  great"  indi- 
cates the  same  d^ree  of  eertainty  whether  the  evi- 
dence is  direct  or  cireumstantii^,*^  the  design  being 
to  secure  the  right  to  bail  in  all  cases  unless  the 
faets  show  with  reasonable  certainty  that  the  ac- 
cused is  guilty  of  a  capital  offense;**  and,  where 
TIB; 


[a]  Thus  ball  has  basa  zafnsadt 

(1)  where  the  evidence  points  to  the 
accused  and  induces  a  belief  that  he 
may  be  guilty  of  murder.  Ex  p. 
Winthrop,  6  Cal.  Unrep.  Cas.  56.  40 
P  761.  (S>  Where  persons  claiming 
to  be  ofDccrs  In  pursuit  Of  a  criminal 
go  to  a  houRe  in  the  night-time,  and, 
after  alarming  the  Inmates,  shoot 
one  of  them  coming  out  of  a  back 
door  with  a  gun  In  his  hand,  where 
there  was  no  Imminent  peril  of  life 
shown.  Brown  v.  State.  147  Ind. 
28,  46  NE  34.  (8)  Where  the  ac- 
cused killed  a  city  marshal,  attempt- 
ing In  the  lawful  execution  of  his 
duties  as  a  peace  officer  of  the  city 
to  arrest  him.  Bx  p.  Carter,  103 
Miss.  802.  60  S  824.  <4>  Where  It 
appears  that  there  la  probable  cause 
for  charging  the  accused  with  mur- 
der. Matter  of  Collins,  11  AbbPr 
(N.  T.)  406.  (5)  Where  guilt  is  past 
dispute,  Peo.  v.  Lohman.  2  Barb. 
(N.  T.)  450.  (6)  Where  there  Is  good 
reason  to  be  1 1  eve  gu  1  It.  Peo.  v. 
Restell,  3  HowPr  (N.  T.)  261.  (7) 
Where  guilt  Is  past  reasonable  doubt. 
Ex  p.  Tayloe,  5  Cow.  (N.  T.)  39. 
(8)  Where  the  accused  Is  found  In 
actual  possession  of  stolen  property. 
Peo.  V.  Ferris,  1  Wheel.  Cr.  (N.  T.) 
19.  (9)  Where  the  probability  of 
conviction  Is  so  strong  as  to  warrant 
the  belief  of  the  prisoner's  flight. 
Peo.  V.  Dixon.  8  AbbPr  (N.  Y.)  395, 
4  Park.  Cr.  651,  (10)  Where  there 
is  proof  of  the  commission  of  the  of- 
fense and  of  defendant's  guilt.  Bhc 
p.  Epps,  8S  Tex.  Cr.  406.  24  SW  IIS. 

[b]  nat  tiM  Tudlot  of  tha  ome~ 
oaet^  ftaej  doae  not  oliazva  faloalons 
latoBt  Is  not  a  ground  for  allowing 
ball  where  the  affidavits  and  deposi- 
tions taken  by  the  coroner  and  the 
committing  magistrate  In  connection 
with  the  verdict  show  the  commis- 
clon  of  a  felony.  State  v.  Abbot.  R. 
M.  Charlt,  (Qa.)  244. 

[c]  Oonsptraoy. — ^Where  the  evi- 
dence showed  that  the  accused  con- 
spired with  others  to  do  an  unlawful 
act  which  from  its  nature  rendered  a 
homicide  probable  and  which  actu- 
ally resulted  In  a  homicide,  ball  will 
be  refused,  although  the  accused  was 
not  present  when  the  homicide  was 
committed.  Ex  p.  Bonner,  100  Ala. 
114.  14  S  648. 

Id]  Blot.— Where  It  appears  that 
the  killing  was  done  by  a  body  of 
men  engaged  In  a  riot  with  an  un- 
derstanding that  they  would  resist 
any  one  who  opnoi^ed  them,  even  to 
the  extent  of  killing,  and  that  the 
accused  was  present,  knowing  such 
understanding,  and  participated  In 
end  encourasred  the  acts  done,  ball 
should  be  refused.  Com.  v.  O'Don- 
nell.  2  Pft.  Dist.  ISl.  12  Pa.  Ca  142. 

47.  McCoy  v.  State,  25  Tex.  88, 
78  AmD  520. 

48.  Ex  p.  Nathan,  (Fla.)  50  S  38, 
40  [cit  Cycl  (holding  that  the  Con- 
stitutional Declaration  of  Rights  |  9 
declaring  that  all  persons  shall  be 
hallftble  except  for  capital  offenses 
where  proof  Is  evident  or  the  pre- 
Humptlon  Is.  great,  Is  to  secure  right 
of  bait  in  all  cases,  except  where  It 
appears  with  reasonable  certainty 
that  the  accused  la  guilty  of  a  cap- 
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the  proof  establishes  only  a  probability  of  gnilt, 
bail  should  be  allowed.*'  It  has  been  held  that, 
where  the  evidence  is  circQmstantial,  the  prisoner 
should  not  be  refused  bail  unless  it  excludes  to  a 
moral  certainty  every  other  hypothesis  but  that  of 
goilt.*"  FoUowin^r  out  these  last  mentioned  prin- 
ciples and  appl3rin^  the  evident  intent  of  the  law- 
makers and  of  the  fundamental  law  to  the  facts, 
the  courts  have  in  many  oases  allowed  bail  nnder 
what  in  their  disinetion  seemed  justifyii^  einmm- 
atanees."^ 

174]  (d)  Oonflict  of  BvldanM.  It  has  been 
held  that  the  mere  fact  that  the  evidence  as  to 
the  accused's  gnilt  is  conflicting  is  not  suffioirat 
to  entitle  him  to  baiL''  But,  where  the  evidence  is 
conflicting  and  the  proof  of  guilt  is  not  clear,  bail 


Ital  offense):  Drury  v.  State,  26  Tex. 
45;  McCoy  v.  State,  25  Tex.  33,  78 
AmD  &20:  Ex  p.  Fatheree,  34  Tex. 
Cr.  594,  81  SW  403  (merely  flhow- 
ing  that  death  resultB  from  abor- 
tion). To  same  effect  Ex  p.  Smith, 
23  Tex.  A.  100,  B  SW  99  [overr  Exp. 
Poster.  S  Tex.  A.  <25.  32  AmR  6771. 

"The  purpose  of  the  constitutional 
provision  is  to  secure  the  right  to 
ball  in  all  cases  except  those  in 
which  the  facts  and  circumstances 
show  with  reasonable  certainty  that 
the  accused  is  guilty  of  a  capital 
offense."  Ex  p.  Nathan,  (Fla.)  50  8 
38,  40  [cit  Cycl. 

[a]  The  «Tia*BO«  of  gull*  staoiOd 
be  satlafaotoiT  utd  ooneliislTe  to  jus- 
tify a  refusal  of  bail.  Ex  p.  Cold- 
Iron,  16  Tex.  A.  464;  Ruaton  v.  State, 
15  Tex.  A.  324. 

[b]  Ohaxgm  ud  proof  differ.^ — If 
the  facts  shown  do  not  sustain  the 
charge  of  murder  contained  in  the 
warrant  on  which  the  accused  was 
arrested,  he  should  be  admitted  to 
bail.  Peo.  V.  Porter,  8  Barb.  (N.  T.) 
168  note:  Peo.  v.  Collins,  20  HowPr 
(N.  T.)  Ill;  Peo.  V.  Baker,  10  HowPr 
(N.  T.)  567;  Peo.  t.  BetKler,  3  Park. 
Cr.  <N.  Y.)  SIR;  Peo.  t.  Westchester 
County.  1  Park.  Or.  (N.  T.)  «5». 

[c]  Uwtltr  of  acou«d< — ^Wbere 
the  evidence  does  not  clearly  show 
that  the  person  accused  of  murder 
is  the  person  guilty  of  it,  bail  should 
be  allowed.  Ex  p.  Pettis,  60  Tex.  Cr. 
288,  131  8W  1081;  Ex  p.  Jasef.  (Tex. 
Cr.  A.)  24  SW  421;  Ex  p.  Uoore, 
(Tex.  A.)  16  SW  764. 

49.  Ex  p.  Nathan,  (Fla.)  60  S  38, 
40  [clt  Cycj;  Galney  T.  State,  42  Fla. 
607,  29  S  405. 

BO.  Ex  p.  Acree,  63  Ala.  234;  In 
re  Fonlk,  (Tex.  A.)  13  SW  746;  Ex 
p.  Duncan,  27  Tex.  A,  485,  11  SW 
442;  Ex  p.  Jones,  26  Tex.  A.  597, 
10  SW  114;  Ex  p.  Smith,  26  Tex.  A. 
134,  9  SW  369;  Ex  p.  Oallaher,  26 
Tex.  A.  455,  8  SW  481. 

61.  Ex  p.  King,  86  Ala.  620.  6  S 
863  (the  deceased,  the  aggressor); 
State  V.  Cole,  6  Ala.  A.  286.  69  S 
681:  State  v.  Wicks,  R.  M.  Charlt. 
(Ga.)  139;  Ready  v.  Com..  9  Dana 
(Ky.)  88;  Ex  p.  Uajors,  (Mlaa.)  34 
S  151. 

[a]  Thus  tt  has  lM«a  held  that 
haU  mar  1>*  allowed;  (1)  Where  it  is 
clear  to  the  Judge  that  a  conviction 
should  not  take  place.  U.  S.  v.  Dis- 
trict of  Columbia,  26  F.  Cas,  No. 
15.726a,  2  Hayw.  &  H.  205.  (2) 
Where  the  court  Is  satisfied  that  the 
accused  la  not  guilty.  Com.  v.  Lem- 
ley,  2  Pittsb.  (Pa.)  362.  (3)  Where 
the  evidence  Is  not  sufficient  to  warr 
rant  the  court  to  sustain  a  verdict 
of  conviction.  State  v.  Crocker,  6 
Wyo.  886,  40  P  681  (holding  also 
that  an  Indictment  Is  not  conclusive 
evidence  of  guilt).  (4)  Where  there 
Is  doubt  whether  death  was  by  sui- 
cide, accident,  or  violence  of  an- 
other, there  being  no  evidence  on  the 
prisoner's  behalf.  Ex  p.  Hammock, 
78  Ala.  414.  (5)  Where  there  Is  noth- 
ing to  show  an  intent  to  kill,  death 


having  followed  an  attempt  to  pro- 
cure abortion.  Ex  p.  Wolff,  67  C^l. 
94.  (6)  Where  the  killing  was  In 
sudden  heat  and  without  previous 
acquaintance  with  deceased.  Six  p. 
Hock.  68  Ind.  206.  <7)  Where  It  was 
not  clear  that  there  was  sufficient 
time  between  the  provocation  and 
the  killing  for  passion  to  cool  and 
for  reason  to  resume  control,  or  that 
the  killing  was  malicious.  Ex  p. 
Moore,  30  Ind.  197.  (8)  Where  de- 
ceased, having  heard  some  one  call, 
came  to  where  accused  was  holding 
a  person  and  was  shot  by  accused, 
no  reason  being  shown  therefor. 
State  V.  Start,  (Kan.  A.)  54  P  82. 
( 9 )  Where  the  evidence  tends  to 
show  that  another  who  had  been 
jointly  indicted  with  petitioner  and 
who  had  been  tried  and  convicted 
was  alone  guilty.  Ex  p.  Jack, 
(Miss.)  22  S  188.  (10)  Where  the 
evidence  Is  circumstantial  and  an 
alibi  is  relied  on.  Ex  p.  Citron, 
(Miss.)  21  S  1029.  (11)  Where  it  la 
improbable  that  the  alleged  rape  was 
committed  by  the  accused.  Ex  p. 
Manley.  (Miss.)  20  S  1023.  (12) 
Where  the  testimony  of  fourteen  wit- 
nesses for  the  state  failed  to  disclose 
any  criminality.  Ex  p.  Floyd,  60 
MlBs.  913.  (18)  Where  the  accused 
was  In  fear  of  his  life  from  con- 
tinued threats  of  the  deceased  and 
other  facts  tended  to  Justify  the 
shooting.  Ex  p.  Rankin,  30  Tex.  A. 
71,  20  SW  202.  (14)  Where  the  tes- 
timony was  mostly  circumstantial, 
and  no  sufllclent  motive  appeared, 
and  many  of  the  witnesses  for  the 
state  were  prejudiced.  In  re  Poulk, 
(Tex.  A.)  IS  SW  746.  (15)  Where 
there  was  no  direct  evidence  and  the 
proof  tended  to  show  a  motive  on  the 
part  of  another.  Ex  p.  Kunde.  22 
Tex.  A.  418,  8  SW  832.  (16)  Where 
there  was  a  quarrel  and  It  does  not 
appear  who  drew  his  weapon  first. 
Ex  p.  Suddath.  26  Tex.  A.  426.  S  SW 
479.  ( 17 )  Where  there  Is  doubt 
whether  deceased  committed  suicide 
or  was  murdered.  Ex  p.  Schamber- 
ger,  19  Tex.  A.  S72.  (18)  For  fur- 
ther illustrations  of  the  allowance  ef 
bail  on  charge  of  murder  see  Bean 
v.  Mathleu.  33  Tex.  591;  In  re  Pur- 
year.  (Tex.  A.)  11  SW  32:  Ex  p. 
Jones,  26  Tex.  A.  697.  10  SW  114: 
Ex  p.  Rice,  26  Tex.  A.  343,  9  SW 
616;  Ex  p.  Smith.  26  Tex.  A.  134,  9 
SW  859:  Ex  p.  Gallaher.  25  Tex.  A. 
465.  8  SW  481;  Ex  p.  Henson,  24  Tex. 
A.  305,  6  8W  684:  Ex  p.  McDowell, 
23  Tex.  A.  679,  6  SW  187;  Ex  p.  Hay. 
23  Tex.  A.  686,  B  SW  98;  Ex  p. 
O'Connor,  22  Tex.  A.  660,  3  SW  340; 
Ex  p.  Allen.  22  Tex.  A.  201,  2  SW 
588;  Ex  p.  Bryant.  21  Tex.  A.  639.  2 
SW  891;  Ex  p.  Williams,  18  Tex.  A. 
663;  Ex  p.  Matlock.  18  Tex.  A.  227. 

[b]  Attenutea  anest^Wh^re  the 
accused  killed  an  officer  who  was  at- 
tempting to  arrest  him,  and  (he  evi- 
dence showed  that  he  did  not  know 
of  the  official  character  of  the  officer 
at  the  time  and  was  not  informed 
of  his  purpose  in  attempting  to  ar- 


will  be  allowed;"*  and  it  has  been  held  that,  when 
there  is  a  conflict  of  evidence  as  to  the  state  of 
mind  of  the  accused  at  the  time  of  the  act  ot  al> 
leged  homicide,  the  proof  cannot  be  said  to  be  "evi- 
dent" so  as  to  preclude  the  admission  to  baiL** 

175]  (3)  What  OonsUtntei  Capital  Offflnt; 
Severity  of  PniiiBfajiwnt.  On  an  ai^eation  for  bifl, 
the  test  to  be  appKed  to  determine  whet^cv  or  not 
the  offense  is  bailable  is  not  the  eeirtainty  or  ibe 
improbability  of  the  capital  aentenee  being  impooed, 
but  simply  is  the  dteaae  one  for  which  it  maj  be 
imposed."  Tbns  the  power  lodged  in  the  eonrt  a 
jury  to  impose  a  milder  sentence  in  certain  caiii- 
tal  offenses  does  not  raider  such  offraues  bailabie 
of  right;"  nor  does  the  probability  that,  from  tiie 
peculiar  circumstances  of  the  case,  the  goTenuncBt 

rest  him.  he  was  entitled  to  be  twiled. 
In  re  Johnson,  (Tex.  A.)  12  SW  604. 

[cl  Bvldenoe  false  On  an  appll> 
cation  for  ball  on  a  eharse  of 
der,  if  the  evidence  against  the  ac- 
cused Is  shown  to  be  false  htll 
should  be  granted.  Hatter  of  Tr^ 
64  Cal.  16C  28  P  231;  ETx  p.  Floji, 
60  Miss.  913. 

[d]  Froh»Mllt7  <a  llclit^*Wfailfl. 
as  a  general  proposition.  In  cases  of 
murder,  the  temptation  to  flee  frwn 
Justice  is  supposed  to  outweigh  all 
inducements  to  remain,  growing  oat 
of  pecuniary  obligation,  yet  clrcum- 
Btances  showing  a  want  of  consdoiu- 
ness  of  guilt  or  of  probabUI^  ol 
conviction,  may  properly  be  sbom 
as  reasons  for  admitting  to  ball.' 
Peo.  V.  Cole,  «  Park.  Cr.  <N.  T.)  69S. 

as.  In  re  Thomas,  20  Okl.  1S1. 
93  P  980,  89  LRANS  752  and  note; 
Ex  p.  Leggett,  (Okl.  Cr.  A.)  160  P 
1121;  In  re  Bollln,  3  Okl.  Cr.  7Z5.  IM 
P  288. 

[a]  SmU  ooaflSek  ef  evUsMt  «■ 
hebeM  eorwu  does  not  neceaaarilr 

imply  that  the  proof  la  not  '^vldeat.^ 
for  the  evidence  Is  to  be  considered 
in  its  entirety;  and.  If  In  sneh  view 
a  reasonable  doubt  of  guilt  is  not  en- 
gendered, ball  should  be  refused.  Gt 
p.  Smith,  23  Tex.  A.  100.  5  SW  9). 

 [bl    Bvtdeiwe  oontradlctorr., — (1) 

Wnere  the  evidence  of  the  accused 
as  to  how  the  killing  occurred  differs 
from  statements  made  by  tiim  imiM- 
diately  after  the  act  and  It  is  ap- 
parent that  the  wounds  could  not 
have  been  Inflicted  in  the  manntf 
stated  by  him,  bail  should  be  denied. 
Ex  p.  Pace,  (Tex.  Cr.  A.)  26  SW 
922.  (2)  Where  there  la  positive  ua- 
Impeached  evidence  to  sustain  tbe 
conviction  and  the  entire  evidenc* 
shows  more  than  a  mere  probability 
of  guilt  of  a  capital  offense,  bail  may 
be  refused,  although  the  state's  evi* 
denee  Is  contradicted  and  convt^iM 
of  a  lesser  crime  is  authorised  Ex  v. 
Tully.  (Fla.)  e«  8  296. 

SS.  Ex  p.  Nathan.  (Pla.)  50  S  H. 
40  [cit  Cycl;  Ex  p.  Heltren.  27  In* 
87;  Ex  p.  Burton,  (Tex.  Cr.  A.)  171 
SW  308  (holding  that,  where  the  «tK 
dence  under  an  indictment  chargiw 
murder  would  support  a  -verdict  w 
murder  upon  express  malice,  but  de- 
fendant's evidence  raised  the  issue 


of  self-defense  sufficiently  to  go  u 
the  jury,  he  was  entitled  to  b«0): 
Ez  p.  Duncan.  27  TeX.  A.  486.  II  SW 
Hi;  In  re  Puryear.  (Tex.  A.)  11  SV 
82;  Ex  p.  Jones.  26  Tex.  A_  597.  1* 
SW  114;  Ex  p.  Gallaher,  35  Tex.  A 
46B,  8  SW  481;  E^x  p.  Snddatb.  S 
Tex.  A.  426,  8  SW  479. 
M.  Ex  p.  Miller.  41  Tex.  818. 
56.  Ex  p.  McCrary.  22  Ala.  6S. 
66.  Ex  p.  McCrary.  tt  Ala.  (S 
(holding  that,  although  since  Uw 
adoption  of  the  penal  code  the  Jbtt 
has  had  the  power,  in  all  cases  « 
murder  in  the  first  degree,  of  de^ 
mining  whether  the  punishment  sibH 
be  death  or  Imprisonment  for  life  IB 
the  penitentiary,  yet  this  does  net 
make  the  offense  less   capital  tbu 
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will  eominnte  the  sentenee  or  pardon  the  offense, 
sofBce  to  do  so.'^ 
[$  176]   c.  Offenses  Not  Capital— (1)  In  OeneraL 

Under  most  constitutions  the  right  to  bail  exists  in 
other  than  capital  offenses  independently  of  the 
discretion  of  courts  or  officers,  being  placed  by  the 
fundamental  law,  in  cases  not  within  the  excep- 
tion, beyond  the  power  of  either  legislative  or  ju- 
dicial interposition  to  the  contrary;  although,  in 
the  absence  of  a  constitutional  prohibition,  it  is 
within  the  legislative  power  to  at  least  substantially 
abridge  or  modify  the  common-law  right  to  bail;^'^ 
and,  if  the  offense  is  made  capital  by  statute,  such 
enactment  must  be  constitutional.^^  The  first  ques- 
tion therefore  in  legal  contemplation  on  an  appli- 
cation for  bail  is  generally  whether  the  offense  is 
of  a  character  to  bring  it  within  the  constitutional 
exception.'* 

[S  177]  (2)  Bvle  Not  Absolnte.  The  rule  just 
stated,  however,  is  not  absolute  and  unqualified 
in  its  application  to  bailable  and  nonbailable  of- 
fenses rinoe  some  constitutions  provide  only  against 


before.  Inquiry  on  the  question  be- 
fore the  magistrate  still  Is,  whether 
the  offense  charged  may  be  capitally 
punished;  and,  if  It  may,  and  the 
proof  Is  evident,  or  the  presumption 
is  great,  the  offense  Is  not  bailable); 
Bz  p.  Fortenberry,  S3  Miss.  428 
<ho1dlng  that  an  offense  Is  capital, 
within  the  meaning  of  a  constitu- 
tional provision  as  to  ball,  where  It 
may  be  punished  with  death,  al- 
though the  Jury,  on  a  trial  therefor, 
have  power  to  provide  In  their  ver- 
dict for  Imprisonment  for  life  Instead 
of  for  the  death  punishment);  Bx  p. 
X>uaenberry,  »7  Mo.  604.  II  8W  217 
(holding  that,  where  capital  offenses 
are  not  bailable,  a  person  accused  of 
an  offense  for  whlcn  the  Jury,  In  its 
discretion,  may  Inflict  capital  punish- 
ment, cannot  be  balled). 

57.  Matter  of  Barronet,  1  K  &  R 
1,  72  SK^L  1,  IC  EnsL&Bii  361.  118 
Reprint  337. 

58.  See  constitutional  and  statutory 
provisions;  and  Taylor  v.  Smith,  104 
Ala.  537,  16  S  829;  Jones  v.  State, 
63  Ala.  161;  Callahan  v.  State,  60  Ala. 
6S:  Hammons  v.  State,  59  Ala.  164, 
31  AmR  13;  Ex  p.  McAnally,  58  Ala. 
496,  25  AmR  646;  Bx  p.  Bryant,  34 
Ala.  270;  Ex  p.  Croom,  19  Ala.  561; 
Peo.  V.  Tinder.  19  Cal.  539,  81  AmD 
77;  Vanderford  v.  Brand.  126  Qa.  67, 
69,  54  SB  822,  9  AnnCas  617  and 
note  [cit  Cyc] ;  Lewis  v.  Peo..  18 
[11.  A.  76;  Governor  v.  Pay,  8  La.  Ann. 
190;  State  v.  Roger,  7  La.  Ann.  382; 
LotiflTWorth  Praying  for  "Writ  of  Ha- 
>ea.8  Corpus,  7  La.  Ann.  247;  Daniels 
r.  P«o..  6  Hlcb.  381;  Street  v.  State, 
IS  MisB.  1:  Ex  p.  Wray,  80  Miss.  678; 
^ord  ▼.  State,  42  Nebr.  418,  60  NW 
160  (holding  that  the  statutory  right 

0  bail  la  merely  declaratory  of  the 
tommon  law  and  that  neither  the 
iK^its  of  the  parties  nor  the  prac- 
Ice  are  thereby  changed);  State  v. 
>ance.  149  N.  C.  551.  63  SB  198 
holding  that,  where,  at  the  begln- 
ing  of  a  criminal  trial,  the  accused 
raa  under  ball  for  seven  thousand 
ollars,  and.  during  the  trial,  the 
ourt  ordered  him  Into  custody  and 
Bfused  ball,  the  court  acted  within 
:s  legitimate  power,  although  he 
'as  not  on  trial  for  a  capital  felony, 
;  appearing  from  the  fact  that  the 
3urt  afterward  ottered  to  take  ball 
jat  the  court  thought  that  the  bond 
Iven  was  Insufficient);  Hampton  v. 
tat«.  42  Oh.  St.  401:  Walnwrlght 
,  State.  11  Ok).  Cr.  46,  141  P  1120. 
Be  alao  HtU  v.  SUte,  64  Miss.  431, 

8  494:  Six  p.  Dyson.  2B  Miss.  366. 
5*.  PaD.  V.  Tinder.  IB  Cal.  689.  81 
mT>  77  (holding  that  Cr.  Prac.  Act 

1  609,  610,  maUng  the  right  to  ball 
matter  of  discretion  in  all  cases 


wh^re  the  punishment  Is  death  unless 
the  proof  Is  evident  or  the  preauBip- 
tlon  Is  great,  la  void  as  being  In  con- 
flict with  that  provision  of  the  con- 
stitution which  makes  the  rlglit  a 
matter  of  discretion  In.  cases  where 
the  proof  is  evident  or  the-  presump- 
tion Is  great,  and  not  otherwise) ; 
State  V.  Crocker,  5  WyOw  385,  40  P 
681. 

[a]  TlM  oonatltntloual  tight  of 
trial  by  JiUT  is  not  abridgea  by  a 
statute  authorizing  a  police  judge  to 
hold  a  prisoner  to  ball  before  the 
proper  court  In  cases  where  the  of- 
fense Is  one  which  he  caniiot  ade- 
quately punish.  Stevens  v.  Ander- 
son, 145  Ind.  304,  44  NB  460.  But 
see  Peo.  V.  Johnson,  2  Park.  Cr.  <N. 
Y.)  322:  Peo.  v.  Kennedy,  X  Park. 
Cr.  {N.  T.)  312  (as  to  rigVt  of  trial 
by  jury  In  CM»B  of  misdamcanor  not 
being  taken  away  by  Implication). 

60.  Bx  p.  McAnally,  S3  Ala.  49S, 
25  AmR  646;  Six  p.  MflCrary*  22  Ala. 
65. 

61.  See  constitutional  and  statu- 
tory provisions;  aiid  Vanderford 
V.  Brand.  126  Qa.  67,  69.  54  SB  822, 
9  AnnCaa  617  [clt  Cyc]  (the  'only 
constitutional  provision  is  that  "ex- 
cessive ball  should  not  be  required"). 

[a]  If  the  warrant  eoataiaa  a  apa- 
olflo  oharge  of  aa  offenae  not  baUaUa 
the  prisoner  cannot  be  discharged. 
State  v.  Everett,  23  8.  C.  L.  295. 

[b1  TlolatiOB  of  eaolsa  law.^ — An 
application  to  be  permitted  to  give 
ball  to  await  the  action  of  the  grand 
jury,  where  there  Is  a  violation  of 
the  excise  law, -may  be  refused.  Peo. 
v,  Starks.  1  NTS  721. 

[c]  Mm  aeeoupUoe  Is  aot  entKMl 
to  ball  where  the  crime  is  murder, 
and  he  has  testified  for  the  govern- 
ment, and  there  has  been  no  trial  nor 
conviction.    Ex  p.  Blrehj  8  111.  134. 

69.    State  v.  McNab,  20  N.  H.  160. 

B3<  Exp.  Pathleree,  34  Tex.  Cr. 
694.  31  SW  408. 

64.  Bx  p.  Onaaafcaurat.  21  LCJur 
219. 

68.  State  v.  Howell,  R.  M.  Charlt. 
(Oa.)  120  (holding  that  counterfeit- 
ing may  be  bailable  or  not  In  the 
court's  discretion). 

ee.  Barton  v;  Keith,  20  a  C.  U 
537. 

67.   Rex  V.   ,  2  Chit  110.  18 

BCL  537. 

60.  Foley  t.  Peo.,  1  III.  67;  Ex  p. 
Burkham,  <T«x.  Cr.  A.)  33  SW  974. 

[a]  OraBd  laMMiy  (1>  Is  a>  ball- 
able  offense.  Rex  v.  Jonea,  4  U.  C. 
Q.  B.  O.  6.  13.  (2)  But  one  charged 
with  an  offenae  above  petit  larceny 
cannot  demand  ball  a#  a  matter  of 
right.  Peo.  v.ifloodwln,  1  Wheel.  Cr. 
(N.  T.)  434. 


excessive  bail ;  and ,  ag^ain  there  are  various  statu- 
tory provisions  which  are  constitutional  and  which 
relate  to  such  offenses  or  fix  the  degree  of  the 
crime  within  the  oonstitutional  exception."^  But,  in 
the  absence  of  a  constitutional  or  statutory  pro- 
vision to  the  contrary,  bail  will  ordinarily  be  granted 
in  all  cases  not  capital."^  Among  the  olfenses  which 
have  been  held  to  be  bailable  are:  Abortion^  al- 
though death  resulted;'*  arson;"  counterfeiting,*" 
or  passing  counterfeit  money;*"  horse  stealing;*' 
larceny;*^  and  a  shooting  or  assault  with  intent 
to  kiU.«» 

Felonies  generally..  Although  the  older  decisions 
are  not  uniform  or  consistent  with  each  other,  it 
appears  to  have  been  the  ancient  rule  of  common 
law  for  the  court,  in  the  absence  of  special  rea- 
sons, to  refuse  bail  in  all  cases  where  the  evidence 
showed  that  the  accused  was  guilty  of  a  felony.'*^ 
This  rule  has  been  very  much  relaxed  in  modem 
times  and  bail  is  ^now  generally  grantable  as  of 
course  in  all  felonies  not  capital.*' 

Monslaiightsr.   In  Ei^land  a  person  aeonsed  of 

68.  Com.  V.  Yancy,  2  Duv,  (Ky.) 
375. 

[a]    Aasanit  with  lateat  to  kill  (1) 

is  not  bailable  ns  a  matter  of  right 
» h<  the  pcr.soii  wounded  is  In 
diiMKt-r  of  dyine  wiihln  a  year  and 
a  (i:iv.  unless  Ihc  Eiccused  can  show 
tli;it  he  would  be  entitled  to  ball 
even  If  (icalli  ensued  (Ex  p.  Andrews, 
1!)  Ala.  5t»2) ;  (2)  and,  under  such 
fuels,  he  will  not  !>«  discharged  un- 
til the  danger  Is  ovei-  (Com.  v.  Trask, 
IT)  MfiSH.  277). 

70.  Peo.  V.  Van  Horne,  8  Barb. 
(N.  Y.)  1S8;  Peo,  v.  Hyler,  2  Park. 
Cr.  (N.  Y.)  570;  Pro.  v.  Ooodwln,  1 
Wheel.  Cr.  (N.  Y.)  434;  Moore  v. 
State,  31  Tex.  &T2;  Rex  v.  Harks,  3 
Bast  1^7,  102  Reprint  667;  Hatter  of 
Barronet,  -1  E.  A  B.  1.  72  ECL  1,  1< 
BngL&Eq  361.  US  Reprint  337;  Rex 
V.  Kirk.  12  Mod.-:  304.  88  Reprint  13S7: 
Rex  V.  Wyer.  2  T.  II.  77,  100  Reprint 
42. 

"Where  the  punishment  la  di- 
rectly, or  in  effefi  pflQunlary  merely, 
a<H  by  tine  or  LtmpOrary  imprlBOn- 
ment  for  a.  nUsdemeanor.  It  is  ac- 
cordingly a  matter  of  course  to  re- 
ceive competeint  ball,  proportioned  to 
the  probable  amount  of  the  ultimate 
penalty.  .  .  But  when  the  punish- 
ment is  either  capital,  or  Imprison- 
ment may  follow  for  a  considerable 
length  of  time,  in  the  state  prison, 
at,  hard  labor,  or  other  degrading 
clrcumatances,  for  a  crime  Involving 
moral  turpitude,  these  are  far  dif- 
ferent considerations;   and  the  law 

{iroceeds  upon  this  difference  -  In  al- 
owing  or  denying  ball.-  If  capital, 
ball  should  not  In  general  be  allowed, 
because  no  .pecuniary  -consideration 
can  weigh  against  life;  and  where 
guilt  Is  clear,  and  a  rigorous  and 
disgraceful  Imprisonment  may  follow 
for  a  great  length  of  time,  the  pre- 
sumption is  strong  that  the  accused 
win  not  appear,  and  surrender  him- 
self to  the  demands  of  Justice,  to 
avoid  a  mere  forfeiture  of  property. 
The  safest  course,  therefore.  In  oases 
of  felony,  where  .  the  guilt  of  the 
criminal  Is  clear,  U  to  deny  ball." 
Ex  p.  Tayioe.  5  Cow.  (N.  T.)  39,  6S. 

[a]  intlcatUv  otnnuBSteaoM. — In 
cases.,  of  felony,  where  mitigating 
clrcumstancee  are  shown,  the  accused 
may  be  admitted  to  bail.  U.  S.  v. 
Petit,  11  Fed.  58;  State  v.  Wl<dC8, 
R.  H.  Charlt.  (Oa.)  13ft:  State  v. 
Howell.  R,  M.  Charlt.  jOa.)  120; 
Summerneld  v.  Com»  2  Rob.  (41  Va.) 
787;  Green  v.  Com.,  11  Leigh  (38  Va.) 
•77. 

71,  ;  U  S.  T.  Louis,  149  Fed.  277 
(federal  atajgnte  making  all  but  cap- 
ital cases  bailable);  Peo.  v.  Perry.  8 
AbbPjcNB  (N.  T.)  27,  SO  <wher«  the 
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maiulai^hter  may  be  admitted  to  bail  in  the  dis- 
eretion  of  the  court,  but  not  as  of  right;  and  this 
rule  baa  been  applied  in  this  country^'  It  has  been 
held,  however,  that,  although  the  aeeused  is  in- 
dieted  for  murder,  if  the  evidence  shovs  him 

fnilty  of  manslangfater  only,  he  ahonld  be  allowed 
ail." 

Murder  in  the  Mcond  degrM,  where  not  punish- 
able by  death,  is  a  bailable  offense  under  a  eonsti- 
tutional  provision  for  bail  in  all  eases  exe^t  cen- 
tal offenses.''^ 

Treason.  Persons  accused  of  treason  have  been 
admitted  to  bail  both  before  and  after  indictment; 
but  the  power  to  bail  in  meh  eases  is  ocereised  with 
extreme  caution.^* 


court,  reterrlna  to  fe^  p.  Tarlce,  S 
Cow.  (N.  T.)  89  Bupra  note  To.  said: 
"Since  thi«  deelalon  was  mao*,  th« 
work  of  ameltorattna  the  criminal 
code  haa  been  golnf  on,  and  now.  In 
most  of  the  States  of  the  Union, 
the  rlvht  to  ball  even  In  capital 
cases,  unless  the  proof  Is  evident,  or 
the  presumption  sreat.  Is  secured  by 
express  constitutional  provisions.  In 
our  own  State  thia  Tight  has  not  been 
embodied  In  the  fundanjental  law, 
but  has  still  been  entrusted  to  the 
hlffhest  court  of  orlslnal  Jurisdiction, 
or  to  the  members  thereof.  The 
duty  of  affording  protection  In  proper 
cases,  however.  Is  Imperative,  and, 
In  determining  whether  the  particu- 
lar case  is  proper  or  not,  we  may 
veil  adopt  the  constitutional  prlncl- 

file  of  our  alster  States  In  favor  of 
Iberty,  and  allow  ball,  unless  the 
proof  ts  evident,  or  the  presumption 
creat"). 

[a]  Majbsm^— Although  mayhem 
may  be  bailable,  yet  If  the  indict- 
ment oharse  It  to  be  enormous  and 
there  are  no  circumstances  raising  a 

£ resumption  of  Innocence,  ball  will 
b  refused.    State  v.  Malrs.  l  N.  J. 

L.  tn. 

[b]  Bape  (1)  is  cenerally  a  ball- 
able  ofFense.    Peo.  v.  Burwell,  lOt 

Ulch.  27,  9i  NW  dse  (even  though 
the  punishment  Is  Imprisonment  for 
life  which  Is  within  the  exception  of 
2  Howell  Annot.  St.  I  947I>,  where 
the  constitutional  exceptions  are  only 
murder  and  treason.  Const,  art  9  I 
29);  Bx  p.  Manley,  (Miss.)  20  8  1028 
(depending  upon  the  proof  of  guilt). 
(2)  But,  where  It  is  punishable  by 
statute  with  death  or  life  Imprison- 
ment, ball  will  not  be  allowed.  Ex 

r.  Dusenberry,  9?  Mo.  604,  11  SW 
IT.  (3)  And  in  Texas  one  accused 
of  rape  Is  not  entitled  to  ball  where 
the  proof  Is  that  carnal  intercourse 
was  had  by  him  with  the  prosecu- 
trix, Who  was  under  fifteen  years  of 
ace  and  was  not  his  wife.  Bx  p. 
Cotton,  (Tex.  Cr.  A.)  68  SW  •82. 

[c]  MoVbatr^lrt  Texas  under  Pen. 
Code  art  722,  as  amended  by  the  Acts 
24th  Leg.  p  89,  the  offense  of  robbery, 
when  committed  by  the  use  and  exhi- 
bition of  flrearms.  Is  a  capital  of- 
fense, and  one  Indicted  for  such  of- 
fense Is  not  entitled  to  ball  where 
the  proof  of  his  guilt  is  evident.  Ex 
p.  Epps,  35  Tex.  Cr.  408,  84  SW  113. 

TB,  State  v.  McNab,  20  N.  H.  160; 
Peo.  V.  Van  Home,  8  Barb.  (N  .T.) 
168;  Ex  p.  Tayloe,  B  Cow.  (N.  T.) 
89;  Peo.  v.  Belgler.  8  Park.  Cr.  (N. 
Y.)  818;  Peo.  v.  Goodwin,  1  Wheel. 
Cr.  (N.  T.)  448;  Terr.  v.  Cooper.  11 
Okl.  «>9,  69  P  S13;  Ex  p.  Torrans,  6 
Okl.  Cr.  246.  118  P  414;  Rex  v.  Jones, 
1  B.  &  Aid.  209.  106  RepHnt  77;  Rex 
T.  Hassey.  e  H.  &  S.  108.  105  Reprint 
1188;  Mohun's  Case.  1  Salk.  104.  tl 
Reprint  96;  Armstrong  v.  Lisle,  1 
Salk.  60.  91  Reprint  BT;  Rex  v.  Ha- 
grath,  Str.  1242.  98  Reprint  IIST;  Rex 
T.  Dalton,  Str.  911,  98  Reprint  936. 
In  Ex  p.  Proctor,  (Tex.  Cr.  A.)  99 
SW  1010.  it  was  held  that  bail  must 
be  allowed  If  the  oase  requires  a 


Ifitdeawuon  lanenlly.  It  has  always  been  the 
rule  to  allow  bail  as  of  coarse  to  those  accused  of 
misdemeanors,  at  any  stage  of  the  proceedings  be- 
fore final  commitment.'* 

[f  178]  4.  Matters  AffectUif  Bight  to  BaO-a. 
In  0«nwaL  In  determining  whether  or  not  to  ad- 
mit a  person  accused  to  bail  the  considerations 
which  bear  most  pertinently  on  the  question  and 
guide  in  coming  to  a  decision  are  the  existence  of 
doubt  as  to  the  accused's  guilt,''  and  the  proba- 
bility of  his  appearing  for  trial,'"  as  secnring  tbe 
presence  of  the  accused  for  trial  is  the  object  of 
bail.'*  In  determining  these  questions  in  any  par- 
ticular ease  it  is  proper  to  consider  the  nature  of 
tbe  crime  charged  and  its  punishment,  the  strragth 
charge  to  the  Jury  on  manslaughter. 


[al ,  m  wattdMn,  under  Const, 
art  1  I  20  aathorlsTng  bail  except  for 
capital  offenses  and  Remington  it  B. 
Code  I  2810  providing  that  every  per- 
son charged  with  an  offense,  except 
with  murder  in  tbe  first  degree,  may 
be  bailed,  manslaughter  is  a  bailable 
offense.  State  v.  Chapman,  64  Wash. 
140,  lie  P  S92. 

79.  Ex  p.  Hock,  68  Ind.  206;  Peo. 
V.  Westchester  County  Sheriff,  2  Edm. 
Sel.  Gas.  (N.  Y.)  824,  10  NTLegObs 
298;  Brown  v.  State,  IS  Tex.  A.  826; 
Ex  p.  Matlock.  18  Tex.  A.  227. 

[a]  niwtratloB.  —  Where  two 
grand  juries  out  of  three  had  ad- 
Judged,  upon  the  evidence  given  on 
behalf  of  the  people,  that  the  crime 
committed  by  the  prisoner  was  only 
manslaughter,  and  the  third  had  ad- 
judged that  it  was  murder,  the  court 
held  that,  on  a  motion  to  admit  the 
prisoner  to  ball,  he  was  entitled  to 
the  benefit  of  the  presumption  that 
his  offense  did  not  exceed  the  grade 
of  manslaughter,  and  he  was  admit- 
ted to  ball  accordingly.  Peo.  v.  Van 
Home,  S  Barb.  <N.  T.)  168. 

74.  Com.  V.  Prison  Keeper,  t 
Ashm.  (Pa.)  227:  Com.  v.  Lemley,  2 
PIttsb.  (Pa.)  862;  Bx  p.  Moore,  46 
Tex.  Cr.  41T,  80  SW  626.  But  see 
Ex  p.  Colter.  86  Ind.  109  (holding 
that,  where  the  proof  is  evident  or 
the  presumption  Is  strong,  murder  In 
the  second  degree  Is  not  a  bailable 
offense). 

7L  U.  8.  V.  Hamilton,  8  Dall.  (U. 
S.)  IT,  1  L.  ed.  490;  U.  S.  v.  Stewart, 
2  Dall.  (U.  S.)  343.  1  L.  ed.  408,  28  F. 
Cas.  No.  16,401;  Davis-  Case.  7  F. 
Cas.  No.  8,621a.  Ghase  1;  Kendal's 
Case,  6  Mod.  78,  87  Reprint  580;  Rex 
V,  Wyndham,  Str.  2.  93  Reprint  847. 

76.  Ala. — Taylor  v.  Smith.  104  Ala. 
587.  16  S  629;  Jones  v.  State,  63  Ala. 
161;  Callahan  v.  State,  60  Ala.  66: 
Hammons  v.  State,  69  Ala.  164,  31 
AmR  18. 

III.— Uarkey  v.  Griflln,  109  111.  A. 
212. 

Ky. — Com.  v.  Taney.  2  Duv.  876. 

N.  T. — Peo.  v.  Berberrlch.  26  Barb. 
224;  Peo.  v.  Watson,  14  Misc.  480,  35 
NTS  852;  Ex  p.  Tayloe,  B  Cow.  39; 
Peo.  V.  Johnson,  2  Park.  Cr.  322;  Peo. 
v.  Kennedy,  2  Park.  Cr.  812. 

Tex. — Busan  v.  State,  69  Tex.  Cr, 
218,  128  SW  888. 

W.  Va.— Ex  p.  Doyle,  68  W.  Va.  280. 
284,  57  SE  824  Ccit  Cyc], 

Emg. — Reg.  v.  Badger,  4  Q.  B.  468, 
45  ECL  468,  114  Reprint  975;  Lln- 
ford  V.  Fltsroy,  13  Jur.  308:  Mar- 
riot's  Case.  1  Salk.  104,  91  Reprint 
B«;  Rex  v.  Judd.  2  T.  R.  26K,  100  Re- 
print 189,  8  ERC  107. 

Que. — Ex  p.  Blossom,  10  LCJur  46. 

[a1  Assault  aad  battarv.— Where 
a  defendant  is  charged  with  assault 
and  battery  only,  the  danger  that  the 
person  assaulted  may  die  In  conse- 
quence thereof  Is  no  ground  for  re- 
fusing ball,  although  tbe  gravity  of 
the  injury  Is  to  be  considered  In  Ax- 
ing the  amount  of  ball.  State  v. 
Judge  Twenty-flrst  Judicial  Dlst.  Ct., 
48  La.  Ann.  92.  18  S  902;  Dunlap  v. 


Bartlett,  10  Gray  (Mass.)  282.  69  Am 

D  820. 

77.  State  v.  Hilt,  S  8.  C  U  89;  Bx 
p.  Rothschild,  2  Tex.  A.  560;  Matter 
of  Barronet,  1  B.  A:  B.  1.  72  ECL  1. 
16  EngL&Eq  361,  US  Reprint  137; 
Rex  V.  Walker,  Leach  C.  C.  114;  Bar- 
ney's Case,  5  Hod.  823,  S7  Reprint 
683;  Rex  V.  Hlgffins.  4  U.  C  Q.  K 
O.  S.  83.    See  aLo  supra  ||  171-174. 

[al  TlM  tIAt  to  Ml  im  a  «Bb»> 
tnal  oase  Ut^tvumM.  on  tkm  Mfek 
which  may  exist  as  to  the  prisoner's 
gultt,  and  not  on  the  favor  of  the 
court.  If  his  guilt  Is  past  dispute  he 
ought  not  to  be  twiled;  but  even  afttf 
conviction  and  sentence,  where  it  ap- 
pears that  hia  conviction  was  unjust 
or  there  is  serious  doubt  as  to  his 
guilt,  his  application  for  ball  slmiid 
be  granted.  Peo.  v.  Lohman,  S  But. 
(N.  T.)  450. 

78.  Ala. — Ex  p.  Bryant,  34  Ala. 
270. 

N,  T. — Peo.  V.  Lohman  X  Barb, 
450;  Ex  p.  Tayloe,  5  Cow.  39;  Peo.  V. 
Dixon,  4  Park.  Cr.  661. 

Pa. — Com.  V.  Prison,  2  Ashm.  227; 
Com.  V.  Lemley.  2  PIttsb.  SSS. 

Va. — Summerfleld  v.  Com..  2  Rob. 
<41  Va.)  767:  Green  v.  Com.,  11  Lelgll 
(38  Va.)  677. 

Wis.— In  re  Perry,  19  Wta,  «7«. 

Eng.— Reg.  v.  Scalffe,  6  Jnr.  TM 
701  (where  the  court,  statins  the  coe- 
slderations  which  should  inflbence  tbe 
court  to  exercise  Its  discretion  in  ad- 
mitting to  bail,  says:  "I  consider 
that  the  principle  on  which  persons 
accused  of  offences  are  committed  to 
prison  by  Justices,  la  for  the  purpose 
of  securing  their  making  their  ap- 
pearance to  take  their  trials;  and  It, 
therefore,  appears  to  me  that  that 
principle  Is  to  be  kept  In  view  on  ap- 
plications  like  the  present  for  bailing 
persons  so  committed;  and  that  it  ts 
not  on  account  of  the  presumed  g^t 
or  innocence  of  the  party,  that  the 
application  is  to  be  refused  or  grant- 
ed. It  is  Important  on  this  prineiids 
only  to  see  whether  the  ofTenc*  im- 
puted is  serious,  whether  tfaa  evi- 
dence Is  strong,  and  whether  the  pva- 
Ishmsnt  is  considerable");  In  re  RO^ 
Inson,  23  L.  J.  Q.  B.  28<. 

Can. — Reg.  v.  Brrnes,  8  CmaU  Tl 

n.  arsfory  v.  State.  »4  Ind.  8H 
48  AmR  162;  State  v.  Denny,  It  La. 
Ann.  835;  Bx  p.  Houghton.  1  OKL  O. 
302,  97  P  1021;  Ex  p.  Arthur.  (Tsx. 
Cr.  A.)  47  SW  865. 

[a]  -Vh*  objeet  of  the  SteSs 
reqwiag  ball  Is  not  pecuniary  con- 
pensatlon,  but  to  compel  the  preecece 
of  the  accuded  to  the  end  that  JvstM 
may  be  administered."  State  t, 
Krohne.  4  Wyo.  847,  8S7.  94  P  S. 

[b]  "The  object  of  ImiiilssiiMMi 
previous  to  trial  Is  not  puntehxnat. 
but  the  security  of  the  person  of  tte 
alleged  offender  to  await  the  Jodf 
ment  of  the  law.  In  ordinary  essM 
this  object  Is  supposed  to  be  atta^ 
able  by  the  exaction  of  satndent  sad 
reasonable  bail.  But,  ma  a  mmni 
proposition.  In  case*  ot  morw', 
conviction  of  the  off«n«e  raeatts  la 
Uking  the  life  of  the  offender. 
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of  the  eridenee  against  the  aeenaed,  and  bis  ehar^ 
aeter,  means,  and  standing."" 

Other  aleniMUa  having  a  bearing  npon  or  con- 
trolling the  right  of  admission  to  bail  are  the  aboli- 
tion of  capital  pnnishmrat,*^  and  the  age  of  the 
prisoner;'^  bnt  neither  the  prisoner's  agreement  to 
turn  state's  evidenee,"  nor  alleged  financial  ruin  by 
.  reaaon  of  his  confinement  and  his  wife  *s  frail  and 
deUeate  phyaioal  condition,"*  nor  his  poverty  eon- 
stitnte  anffieient  ground  for  allowance  of  bail." 
So  also  the  eirciunstaaee  that  the  imsoner  volnn- 
tarily  snnendered  himaelf,  b^thar  with  the  fact 
that  be  is  a  man  with  laige  property,**  or  that  he 
snbaeqnently  refnsed  an  <^^rtnnity  to  escape,*' 
has  sometimes  influenced  the  grantii^  of  bail; 
while  the  escape  and  fl^ht  of  the  prisoner,  or  an 
attempt  to  do  so,  has,  on  the  other  hand,  influeneed 
its  refusal.*" 


[(  179]  b.  Physical  and  Mental  Condition  of 
Pxiaonar.  The  illness  of  the  prisoner,  independently 
of  the  merits  of  the  case  in  which  the  application 
is  made,  is  a  cireumatanee,  and  the  humanity  of 
the  law  makes  it  a  c<mBideration  which  shonld, 
under  all  circumstances,  regardless  of  the  charge 
under  which  the  prisoner  is  .  confined,  or  the  stage 
of  the  proceeding  at  which  the  application  is  macte, 
influence  the  court  to  ezereiae  its  discretion  and 
admit  to  baiL**  But  it  is  not  required  that  the 
court  ahoold  so  exercise  its  dieeietion  in  case  of  a 
slight  or  tempOTary  siekneas,***  aa  it  is  only  Where  the 
illness  has  been  caused  or  aggravated'  1^  th&  im- 
prisonment, and  there  is  probable  reason  to  ap- 
prehend that  further  imprisonment  would  be  fatal, 
or  at  least  cause  a  permanent  injury  ■  to  health, 
that  the  i^lieatitm  should  be  granted.'^ 

A  plea  of  insanity  is  not  a  sufficient  gronnd  for 


temptation  to  flee  from  Justice  Is 
supposed  to  outweigh  all  inducements 
to  remain  growing  out  of  pecuniary 
obligation,  no  matter  to  what  amount 
And  often,  perhaps  generally,  though 
not  always,  in  the  case  of  conscious- 
ness of  guilt  or  of  probability  of 
conviction,  this  Is  so.  This  probabil- 
ity may  be  naturally  supposed  to  de- 
crease, though  it  is  not  always  so,  as 
the  efloru  to  convict  prove  unavail- 
ing." Feo.  V.  Cole,  6  Park.  Cr.  (N. 
T.)  695,  702. 

80.  Ca).— Peo.  v.  Smith,  1  Cal.  9. 

Conn. — State  v.  Burrows,  Klrby  2B9. 

Mo. — Bx  p.  Alexander,  &9  Mo.  698, 
21  AmR  393. 

N.  J.— State  V.  Rockafellow.  S  N. 
J.  Ja.  332. 

N.  T. — ^Peo.  V.  Van  Home,  8  Barb. 
158;  Pea  v.  IMxon.  4  Park.  Cr.  651; 
Peo.  V.  Cunningham^  Park.  Cr.  620; 
P«a.  V.  aoodwin,  1  Wheel.  Cr.  443. 

Kng.— Reg.  V.  Badger,  4  Q.  B.  46S, 
4^  ECL  468,  114  Reprint  975;  Rex  v. 
Kirk.  12  Uod.  304.  88  Reprint  1337. 

[a]  Bm*  fovenUac  admlssioa  to 
"hum. — In  In  re  Robinson.  23  L.  J.  Q. 
B.  286.  the  court  laid  down  the  fol- 
lowing rule,  which  would  govern  the 
exercise  of  Us  discretion  In  admitting 
to  ball:  On  an  application  to  ball  a 
prisoner  charged  with  a  capital  of- 
fense, the  test  to  govern  the  discre- 
tion of  the  court  Is  the  probability  of 
the  prisoner's  appearing  to  take  his 
trial:  but  tn  applying  that  test  the 
court  will  not  look  to  the  character 
or  behavior  of  the  prisoner  at  any 
particular  time,  but  will  be  guided  by 
th«  nature  of  the  crime  charged,  the 
severity  of  the  punishment  that  may 
be  Imposed,  and  the  probability  of  a 
conviction. 

[b]  VtooHrtr  naUfleatlOB. — In  Ex 
p.  Arthur,  (Tex.  Cr.  A.)  47  SW  365,  it 
was  beld  that  one  indicted  for  a  cap- 
ital felony,  who  proves  that  he  has 
property  of  the  value  of  Ave  hundred 
dollaJ*s.  is  entitled  to  be  admitted  to 
such  ball  as  wUI  Insure  his  presence 
at  bis  trtal. 

8X.  Matter  of  Perry.  19  Wla  676 
tholdlng  that  the  abolition  of  capital 
punishment  will  entitle  persona 
;liarved  with  murder  to  ball  in  all 

aa.  Ex  p.  Wilson,  (Tex.  Cr.  A.)  110 
3W  e6  (admitting  one  accused  of 
nurder  in  the  first  degree  to  ball, 
pliore  he  was  only  seventeen  or  eight- 
ten  years  old  and  proof  of  his  guilt 
n  that  degree  was  not  manifest); 
3x  p.  Walker.  28  Tex.  A.  246,  13  SW 
:81  (construing  Pen.  Code  arts  36, 
09.  and  holding  that  one  under  aev- 
■nt*en  rears  of  age  who  oommlta 
nurd«r  will  be  admitted  to  bail): 
tejc.  V.  Qorman,  2  Newfoundl.  677 
unoer  sixteen). 

sa.  Ex  p.  Carter.  62  TeX.  Cr.  113. 
3  6  SW  778  (holding  that,  where  C. 
ftio  was  indicted  with  Q  for  murder, 
Kroe<S  with  the  district  attorney  to 
»«tify  for  the  state  on  the  proaeeu- 

t«  C.  Jr-«1] 


tlon  of  O  until  Q's  case  was  finally 
settled,  and  upon  O's  flrst  trial  a  con- 
viction was  had,  but  it  was  reversed 
on  appeal,' and  on  the  second  trial  G 
was  again  convicted,  and  appealed, 
C  lE  not  entitled  to  discharge  on  bail' 
pending  the  appeal,  as  until  the  final 
determination  of  G's  case  he  stand;; 
committed  under  the  indictment);  Ex 
p.  Greenhaw,  41  Tex.  Cr.  278,  63  SW 
1024  (holding  that  an  agreement  of  a 
state's  attorney  to  gt-ant  an  aecom- 

flice  In  a  capital  otTense  Immunity 
rom  punishment,  and  to  admit  him 
to  ball  when  he  should  have  reason- 
ably complied  with  his  agreement  to 
give  evidence  for  the  state  is  ultra 
vires  as  to  the  promise  to  let  to  ball, 
and  he  is  merely  relegated  to  his 
rights  under  the  statute  as  to  t^U). 

84.  HUl  V.  State,  34  Miss.  431.  1 
S  494. 

88.  In  re  Jahn,  56  Kan.  694.  41  P 
956. 

[a]  Tie  fact  of  poverty,  however, 
fs  a  circumstance  to  b«  considered  In 
fixing  the  amount  of  ball.  Ex  p. 
LewlB.  (Tex.  Cr.  A.)  38  SW  1160. 
And  see  infra  91  221-224. 

[b]  The  faoU  thai  «to  aeon!  is 
a  phralelaa  with  a  famUy  tn  reduced 
elrcnmstances,  and  that  nls  patients 
will  be  deprived  of  his  services,  fur- 
nish no  legal  ground  for  an  order 
granting  bail.  WInegarden  ' v.  .State. 
S7  Mies.  264,  39  S  1913.  ' 

88.  Rex  V.  Baltimore,  4  Burr.  2179, 
98  Reprint  136. 

8T.  Ex  p.  Alexander,  59  Mo.  698. 
21  AmR  393;  Rex  v.  Htggin8.-4  U.  C. 
Q.  B.  O.  S.  88. 

8&  Ex  p.  SUte,  4?  I^a.  Ann.  662, 
17  S  29«:  SUta  V.  Rockaf allow,  «  N. 
J.  L.  332;  Ex  p.  Daeqan,  &  Movtr,  Ijeg. 
N.  195. 

[a]    Attempt  to  brtbs  oonstaUed — 

Where  It  la  shown  -  that  the  accused 
attempted  to  bribe  th«  ponstable  to 
allow  him  to  escape,  the  probability 
for  his  appearing  is  too  slight  f9r  the 
judge  to  order  ball.  Reg.  v.  Brynes,, 
8  CanLJ  76. 

89.  U,  S.  V.  Jones,  26  F.  Cas.  No. 
15,495,  8  Wash.  C.  C.  224;  Ex  p.  Tittle. 
87  Tex.  Cr.  597.  40  SW  598;  Ex  p. 
Hill,  51  W.  Va,  636.  41  SE  903. 

[a]  AfUr  oonvlotlon. — Where  a 
defendant  was  convicted  for  printing 
a  seditious  libel,  and  appeared  to  be 
in  so  ill  a  state  of  health  that  an 
adequate  punishment  would  endanger 
his  life,  the  court  exercised  its  dis- 
cretion to  bal)  him  until  his  health 
would  permit- '  aU  .  inflictlcm  of  the 
proper  punishment.  Rex  T.  Bishop, 
Str.  9.  93  Reprint  351!. 

•0.  Ex  p.  PattlBon,  56  Miss.  161: 
KIrlE's  Case,  5  Mod.  464,  87  Reprint 
760. 

[a]  IUiistratlons.>-(l)  An  applica- 
tion for  bail  on  the  ground  that  the' 
accused  had  a  complication  of  dis- 
eases, and  required  proper  exercise, 
food,  and  medical  treatment,  will  be 
refused,  where  It  is  not  shown  that 
he  could  not  receive  proper  care  and 


treiitment  from  the  prison  aiilhori- 
tlcs.  Ex  p.  Me.idor,  (Tl'x.  Cr,  .\.)  20 
SW  371.  (L')  The  f:icl  that  a  pris- 
oner is  Huircrinp  from  (hi?  effects  of 
a  w.miiil  will  not  of  itself  onlitlo  him 
tn  be  Ijailod.  unless  it  is  shown  thnt 
his  rotilineineiu  will  Kerlously  Impiiir 
hifl  hi'.illli.  I'fd.  V.  Cole,  6  I'.irk,  Cr. 
(N.  Y.)  6!>5.  (3)  An  iipiiliejilion  for 
bail,  based  nn  nn  affidavit  niade  by  a 
physician  that  the  i)risoner  is  atHiet- 
ed  with  a  constitutional  tendency  to 
insanity,  and  that  close  confinement 
ili  y.iiX  or  other  priBnri  will  develop 
the  d!si.MSf.  and  If  pei'sisli^d  in  will 
gr<'atly  eiidaiiger  hia  healili  and  his 
life,  will  be  refused  iiiiless  it  is 
Shown  thai  a  removal  to  soino  other 
place  would  not  b»  a  suffloleut  pro- 
tection if  his  condition  of  health 
should  make  It  necessary.  Thomas  v. 
State.  40  Tex.  6. 


[b}    Hmedltarr  dis— ssy— (1)  To 

be  admitted  to  oall  on  account  of 
sickness  the  accused  must  show  that 
the  disease  Is  caused  or  greatly  ag- 
gravated by  the  confinement:  the  ex- 
istence of  hereditary  disease  is  not 
sufficient  ground  tberefor.  Lester  v. 
State,  33  Ga.  192;  In  re  Steinert,  29 
Hun  (N_  Y.)  301;  Moore  v.  McMahon, 
20  Hun  (N.  Y.)  44.  (2>  In  Rex  v. 
Wyndham,  Str.  2.  93  Reprint  347, 
where  an  application-  was  made  to 
admit  to  ball  a  prisoner  committed 
on  a  charge  of  treason,  on  the  ground 
that  hlB  confinement  would  endanger 
his  life,  it  was  held  that  such  appli- 
cation, to  be  granted,  must  show  that 
indisposition  was  present,  and  arising 
from  the  conflnement;'and  that  where 
such  illness  appears  to  be  a  distemper 
Incident  to  the  family,  such  applica- 
tion will  be  refused. 

.  [c]  Illness  caused  br  self-inflicted 
wonnd. — In  Harvey's  Case,  10  Mod. 
334.  88  Reprint  753  [expl  Rex  v. 
Wyndham,  Str.  2,  93  Reprint  347].  It 
was  held  that  the  court  would  not 
exercise  Its  discretion  to  ball,  on  ac- 
count of  the  dangerous  Illness  of  the 
prisoner,  where  such  illness  was 
caused  by  a  wound  Inflicted  by  the 
prisoner  upon  himself  after  his  ex- 
amination. 

[d]  Xelancdiolla. — That  one  con- 
fined in  lail  under  a  murder  charge  is 
suffering  more  or  less  from  melan- 
cholia caused  by  his  confinement,  to- 
gether with  the  charge  against  him. 
Is  not  ground  for  his  release  on  bail 
under  a  statute  permitting  a  court, 
authorised  to  grant  habeas  corpus,  to 
admit  a  prisoner  to  ball  when  It  ap- 
pears that  any  species  of  confinement 
would  endanger  his  life.  Ex  p.  John- 
son, 60  Tex.  Cr.  60,  181  SW  316,  31 
LRANS  916. 

81.  U.  a.— U.  S.  V.  Jones,  2«  F. 
Cas.  Ifo.  18,496.  3  Waeh.  C.  C.  224. 

Cal.— In  re  Ward,  12?  Cal.  4S9.  S9 
P  894,  47  LRA  466;  Bx  p.  Ashderlan. 
123  Cal.  512,  66  P  1130. 

I^. — Ex  p.  State,  47  I<a.  Ann.  662, 
17  S  296. 

Miss.— Efac  p.  Prewltt.  <S  S  226;  Ex 
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admitting  to  bail,*'  xmleBs  the  eridenee  as  to  the 
insaiiity  is  auoh  as  to  induee  the  beli^  that  it  n 
not  a  case  in  which  the  proof  of  gnilt  is  evident 
or  the  presnnqition  great.** 

DnrnkimiMWa.  Under  «  statute  providing  that 
dmnkenness  is  no  excuse  for  a  erime,  the  fact  that 
the  aeensed  was  intoxicated  at  the  time  of  the 
killing  does  not  raise  any  doubt  as  to  his  Intent,  so 
as  to  entitle  him  to  be  admitted  to  bail.** 

l\  180]  c.  Breach  of  Prior  Bond.  Breach  of  a 
prior  bond  may  preclude  the  prisoner  from  being 
admitted  to  further  bail  or  reeognixanee  in  the  same 
or  a  similar  ease.** 

181]  d.  Statu  and  ProgrHS  of  OaM— (1)  In 
QMieraL  The  stage  of  the  prosecation  at  which  the 
application  for  bail  is  made  has  a  very  important 
bearing  upon  the  action  of  the  court,  since  new 
presumptions  as  to  the  prisoner's  gnilt  or  innocence 


p.  Atkln*on.  1«1  MIm.  744,  58  8  21S 
(holdlns  that  under  Code  tl90fl]  I  tt, 
providing  for  the  ddmlsslon  of  a 
person  convtoted  of  a  felony  to  ball, 
pending  an  appeal,  such  person 
should  DO  allowed  bait  where  six  phy* 
sidans  make  aflldavit  that  conflne- 
ment  will  aggravate  an  illness  of  the 
accused  and  Imperil  his  life  and 
health,  although  two  other  physicians 
make  affidavit  to  the  contrary  and 
one  other  partially  disputes  them); 
Ex  p.  Wheeler,  24  8  261;  Ex  p.  Pattl- 
son.  56  Miss.  161. 

Okl.— Smith  V.  State,  6  Okl.  Cr.  t64, 
118  P  «7«;  Ex  p.  Fraley,  4  Okl.  Cr.  91, 
111  P  662  (holding  that,  where  It  is 
clearly  shown  that  a  defendant,  held 
to  answer  a  capital  offense^  Is  suffer- 
ing from  a  serious  malady  endanger- 
ing his  life,  that  confinement  in  lall 
will  probably  result  fatally,  and  that 
It  will  he  several  months  before  he 
can  be  tried,  he  will  be  admitted  to 
ball):  Ex  p.  Smith,  i  Okl.  Cr.  24.  99  P 
89S:  Bx  p.  Watpon,  1  Okl.  Cr.  59S,  99 
P  161  (holding  that,  where  It  Is  made 
clearly  to  appear  by  the  evidence  of 
competent  reputable  physicians  who 
have  examined  a  prisoner  committed 
on  a  murder  charge  that  continued 
confinement  will  cause  the  disease 
from  which  he  Is  suffering  to  termi- 
nate fatally,  he  should  be  admitted 
to  ball). 

Tex. — Thomas  v.  State,  40  Tex.  6; 
Ex  p.  Johnson,  60  Tex.  Cr.  BO,  131  SW 
316,  SI  LRANS  916  and  note. 

Va. — Com,  v.  Semmes,  11  Leigh  (S8 
Va.)  696. 

W.  Va.— Ex  p.  Hill,  Bl  W.  Va.  686. 
41  SE  903. 

Eng. — Harvey's  Case,  10  Mod.  334, 
88  Reprint  758:  Kirk's  Case.  5  Mod. 
454,  87  Reprint  760;  Aylesbury's  Caie, 
1  Salk.  103.  f  I  Reprint  95. 

"Where  an  application  for  bail 
showed  that  the  prisoner's  health  was 
bad.  his  complaint  pulmonary,  and 
that,  in  the  opinion  of  his  physician, 
confinement  during  the  summer 
might  so  far  tncreane  bis  disorder  as 
to  render  It  ultimately  dangerous,  the 
court  said:  The  humanity  of  our 
laws,  not  less  than  the  feelings  of 
the  court,  favor  the  liberation  of  a 
prisoner  upon  ball  under  such  cir- 
cumstances. It  Is  not  necessary,  In 
our  view  of  the  subject,  that  the  dan- 
ger which  may  arise  from  his  con- 
finement should  be  either  immediate 
or  certain.  If,  In  the  opinion  of  a 
skillful  physician,  the  nature  of  his 
disorder  is  sucb  that  the  confinement 
must  he  injurious  and  may  be  fatal, 
we  think  he  ought  to  be  balled.'  Ball 
should  not  be  granted  on  the  ground 
of  bad  health,  unless  It  be  rendered 
probable  by-  testimony  that  confine- 
ment has  produced,  or  Is  likely  to 
produce,  fatal  or  serious  results."  Ex 

Watson.  1  Okl.  Cr.  595.  B99,  99  P 
161  [quot  U.  S.  V.  Jones,  26  F.  Caa. 
Na  15,495,  3  Wash.  C.  C.  2X4]. 


M  M  la  jreod  muuw  (1)  for  ad- 
mitting a  prisoner  (or  a  capital  of- 
fense to  ball  that  he  Is  sutfering  with 

Eneumonia  and  other  aliments  due  to 
is  imprisonment  and  likely  to  be  ag- 
gravated by  a  continuance  thereof, 
and  to  terminate  fatally.  Ex  p.  Wat- 
pon.  1  Okl.  Cr.  B95.  99  P  161.  (2) 
Where  it  appears  to  the  satisfaction 
of  the  court,  by  the  testimony  of 
three  physicians  who  have  examined 
the  state  and  condition  of  the  pris- 
oner, that  there  Is  strong  ground  for 
the  opinion  that  continued  confine- 
ment would  cause  the  disease  under 
which  the  prisoner  labors  to  termi- 
nate fatally,  he  should  be  released  on 
ball.  Archer's  Case,  6  Oratt.  (47  Va.) 
706. 

[b]   Brew  la  qsmi  of  kigb  imgiHi 

the  court  may  exercise  its  dlseretlon 
to  admit  to  bail  where  It  is  shown 
that  the  priaoner's  life  would  be  en- 
dangered oy  the  conflnunut.  Ayles- 
bury's Case,  1  Salk.  108,  91  Reprint 
96. 

n.  Peo.  Watson,  14  Misc.  430. 
36  NTS  862  (holding  that,  where 
present  Insanity  is  pleaded  in  addi- 
tion to  not  guilty,  the  accused  is'not, 
under  the  constitutional  guaranty, 
entitled  to  bail  until  the  plea  of  In- 
sanity has  been  determined,  and  he 
has  been  declared  sane). 

•8.  Zembrod  v.  State,  25  Tex.  619. 
See  also  Ex  p.  Hlller,  41  Tex. 
213. 

•4.  Ex  p.  Bvers,  29  Tex.  A.  689,  16 
SW  343.  But  see  Ex  p.  Bates,  29  Tex. 
A.  188,  IB  SW  406  (where  the  accused 
was  so  drunk  that  he  did  not  know 
what  he  was  doing  or  saying). 

as,  state  V.  Burrows,  Klrby 
(Conn.)  2B9  (holding  .that,  where,  on 
an  application  for  mil,'  it  appeared- 
that  the  prisoner  had  been  sentenced 
In  another  county  to  three  years'  im- 
prisonment, and  had  escaped  before 
the  completion  of  his  term,  he  could 
not  be  enlarged,  although  the  ctiarge 
upon  which  he  was  held  was  bail- 
able); In  re  Allen,  126  Mass.  i2i. 
But  see  Lee's  Case,  IB  F.  Cas,  No. 
8,180.  6  Phila.  (Pa.)  96  (holding  that 
one  doea  not  forfeit  his  right  to  be 
liberated  on  ball  by  a  breach  of  a 
prior  bond,  but  that  the  court  should 
always  exercise  caution  as  to  the 
amount  of  the  bond  and  the  number 
of  sureties). 

[a]  Bat  ban  hM  bees  granted  by 
the  higher  oovzt  where  accused  has 
been  charged  with  a  lenser  offense 
than  the  one  on  which  there  was  a 
breach  of  a  prior  bond,  since  the 
question  relating  to  such  breach  was 
for  the  lower  court.  State  v.  Judge 
Twenty-First  Judicial  ZOat,  Ct.,  48 
La.  Ann.  95,  18  S  904. 

Se.  Peo.  V.  Lohman,  2  Barb.  (N. 
T.)  460.  454  (where  the  court  said: 
"On  a  question  of  bail  before  Indict- 
ment, the  magistrate  may  inquire  as, 
to  the  guilt  of  the  prisdner.  After  in- 


are  raised  with  eaeh  step  in  the  proaeention,  wiaA 
may  control  the  eonrt  in  the  exercise  of  its  diaen- 
tion.**  At  eonuum  lav  bail  might  be  taken  at  any 
time  before  eonvietion.*^  Bat  it  baa  bran  hdd  that 
a  bail  bond  or  reeognixsanee  eannot  be  taken  ^ior 
to  arrest,**  or  prior  to  examination  and'  eomait- 
ment.** 

[$  182]  (2)  After  ladtefement  Found.  :.The  gen- 
eral rule  at  eommon  law,  which  still  obtains  in 
England,  was  to  refuse  bail  after  an 'indictment 
had  been  found  by  the  grand  jury,'^  and  this  role 
seems  to  have  been  followed  in  some  eases  in  tins 
country.*  But  the  practice  now  obeerred  by  the 
grand  jury  of  indorsing  upon  a  bill  of  indictment 
the  names  of  the  witnesses  examined  by  them  givei 
the  eonrt,  upon  an  application  for  baH,  an  oppor- 
tunity of  invest^ting  tbe  erid^ice'  upon  wUefa 
the  indictment  is  found,  and  has  gener^y  eansed 

dlctment  he  may,  in  cases  not  eapltst 
look  at  the  evidence  upon  which  it 
was  obtained.  But  at  each  step  ol 
the   proceeding   the   grounds  upon 

J'hfch  the  prisoner  can  be  let  to  ball 
Irhlnlsh,  as  the  evidences  of  hIscMt 
Increase;  because  ball  Is  not  based  oa 
the  grace  or  favor  of  the  court,  bol 
solely  on  the  doubt  which  may  eslst 
as  to  his  guilt  After  conviction  and 
sentence,  his  claims  to  be  let  to  baQ 
are  further  diminished;  but  as  ha 
may  still  be  innocent — as  he  may 
have  something  to  urge  against  the 
legality  of  his  sentence — he  may  ap- 
ply to  be  balled,  and  If  it  appear  that 
his  conviction  was  unjust,  or  there  is 
a  serious  doubt  of  his  guilt,  his  ap- 
plication may  be  granted.  .  .  .  Bat 
at  this  stage  of  the  proceeding,  the 
legal  doubts  concerning  the  guilt  of 
the  prisoner  ousht  to  be  considertd 
as  so  well  settled  against  him  that 
the  application  for  bail.  If  made  toa 
Judge  at  chambers,  should  be  very 
cautiously  entertained,  and  only 
granted  In  cases  of  great  questioa 
and  diinculty").  See  also  infra  I  211L 
[a]  A  ooastltntional  pronrliAoB.thit 
all  prisoners  shall  be  bailable  niiliw 
for  capital  offenses  when  the  proof 
Is  evident  means  only  prisoners  who 
have  not  been  tried  and  convicted  in 
the  dlstrictcourt.  State  v.  Ward.  9 
N.  C.  443:  Ex  p.  Esell.  40  Tex.  451. 
19  AmR  32  [quot  Ex  p.  Elrwin.  7  Tex. 
A  2881 

'Vr.  TI.  S.  v.  Hamilton.  S  DalL  (C- 
^.)  17,  1  L.  ed.  490;  State  v,  Roda- 
fellow,  6  N.  J.  L.  332;  Bx  n.  Oilchrlat, 
15  S.  C.  L.  233;  Rex  v.  Marks.  3  ^t 
157,  102  Reprint  6S7;  Matter  of 
ronet,  1  fe.  <k  B.  1.  72  ECL,  1.  16  Eng 
L&Eq  361.  118  Reprlot  337. 

M.  Clute  V.  Ionia  Cir.  Judge,  lU 
Mich.  203,  91  NW  169. 

se.  State  T.  McCoy.  1  But 
(Tenn.)  Ill  (holding  that  a  head 
taken  In  such  a  case  Is  a  nullity). 

[al  A  reeogirttaaoe  tm^an  In  a  Jufr 
tlce's  ooort,  before  ajiy  wztttaa  «am- 
plaint  has  been  died  against  the  prin- 
cipal, as  required  by  statute.  Is  void, 
and  cannot  be  enforced  against  tbe 
sureties.  Deer  Lodge  County  t.  AC 
3  Mont.  168.  ' 

1.  Reg.  V.  Outtrldga,  9  C.  ft  P.  XtS, 
38  ECL  143:  Reg.  v.  Chapman.  8  C 
&  P.  658.  34  ECL  890;  Rex  v.  Harklk 
3  East  167,  102  Reprint  6S7:  Reg.  r. 
Andrews,  8  Jur.  779;  Re^.  v.  Scaiffe. 
6  Jur.  700;  Mohun'e  Case.  1  Salk.  IK 
91  Reprint  96;  Rex  v.  l3Bltoti.  Str. 
911,  93  Reprint  936. 

a.    U.  S.— U.  S.  V.  Burr.  25  F.  CM- 
No.  14,693;  U.  8.  v.  Jones,  26  F.  Cu. 
No.  16,495.  8  Wash.  C  C.  224. 
La.-T-Terr.  v.  Benolt.  1  Uart.  14L 
Hiss.— State  v.  Key,  »3  Mlas.  US. 
46  S  76  (murder  case). 

N.  T.— Peo.  v.  McLeod.  25  Wend. 
.483,  87  AmD  828;  Ex.  p.  Tayl««^  i 
Cow.  89. 

N.  a— SUte  T.  Dew.  1  N.  C  *«. 
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the  role  to  eease  to  exist,'  and  the  only  donsidera- 
tioD  which  the  indiotment  now  imposes  npon  the 
^Bcretion  of  the  oourt  is  the  presumption  of  guilt 
whieh  it  raises  against  the  prisoner.' 

Eflsct  of  premunptioB  niiswl  Isy  indictment.  The 
presumption  of  guilt  which  an  indictment  for  a  cap- 
ital felony  raises  against  the  prisoner  has,  in  some 
joriadictions,  been  held  sufBeiently  strong  to  pre- 
clude further  inquiry  into  the  merits  of  the  pris- 
oner's defense.^  But  the  rule  most  generally  adopt- 
ed is  that  such  presumption  is  not  oonclosive,  and 
when  rebutted  by  a  proper  showing  bail  will  be 
allowed,*  according  to  some  decisions,  as  a  matter 
of  right  ;^  and  that  it  merely  casts  npon  the  ac- 

100  Ind.  &ft9;  Ex 


eused  the  burden  of  showing  that  the  evidence 
upon  which  the  indictment  was  found  is  not  snfB- 
cient  to  warrant  his  conviction  of  a  capital 
offense.* 

[$  183]    (3)  Oontiniunce  or  Delay  of  TriaL  A 

penon  accused  of  crime  is  entitled  to  a  speedy 
trial,  and  if  this  r^ht  is  denied  him  by  the  laches 
of  the  proaecittioQ  the  court  may,  in  its  discretion, 
grant  him  bail  cx  absolutely  dischaiige  him;  just 
what  delay  is  to  be  considered  as  a  denial  of  this 
right  is  to  be  determined  in  relation  to  the  terms 
of  conrt  and  the  opportunities  whieh  the  prosecu- 
tion has  had  to  liring  the  accused  to  trial,*  and.  to 
the  provisions  of  the  statutes  by  which  the  sub- 


8.   U.  S.  T.  liOUls,  14S  Ped.  277; 
Peo.  T.  Hyler,  2  Park.  Cr.  (N.  T.) 
570,  672  (where  the  court,  referring 
to  the  BitKllsh  rule,  said:    "Such  dif- 
Acuity,  however,  does  not  exist  in  this 
case.    It  is  provided  by  2  R.  S.  7S4, 
S  80.  'that  every  grand  Jury  may  ap- 
point one  of  their  number  to  be  a 
clerk  thereof,  to  preserve  minutes  of 
their  proceedings,  and  of  the  evi- 
dence given  before  them,  &c.'  which 
was  done  here;  and  the  whole  evi- 
dence taken  before  the  grand  Jary 
who  found  this  bill.  It  Is  admitted  is 
before  the  court,   consisting  of  the 
record  of  the  testimony  taken  before 
the  coroner's  Jury,  which  was  also 
read  before  the  grand  jury,  together 
with  a  full  record  of  all  other  facts 
teallfled  to  before   the   grand  jury. 
The  question  of  ball  Is,  therefore, 
open  to  consideration  to  the  same  ex- 
tent as  It  would  be  if  applied  for  be- 
fore Indictment,  for  the  court  know 
on  what  testimony  this  Indictment 
was  found"):  Com,  v.  Lemley.  t  Plttsb, 
(Pa.)  3«2,  304  (where  the  court,  re- 
ferring  to   the   English   rule,  said: 
"Perhaps  the  reason  here  assigned 
for  refusing  ball  after  indictment  is 
not  applicable  to  our  practice.  With 
ns  the  Indictment  itself  discloses  the 
names  of  the  witnesses  examined  by 
the  grand  Jury,  even  If  the  district 
attorney  did  not  know  them,  and  they 
can  be  easily  called  before  the  Judge 
upon  the  hearing,  or  their  depositions 
can  be  read  to  him");  Rex  v.  Vincent, 
rOnt.)  14  DomLR  221,  22  CanCrCas 
98.    5   OntWN   141.    26   OntWR  104 
(holding  that,  although  Cr.  Code  I 
S98  does  not  confer  Jurisdiction  upon 
a  Judge  of  a  superior  court  to  grant 
ball  In  respect  of  an  indictable  of- 
fense until  the  accused  has  been  com- 
mitted for  trial,  a  defendant  has  his 
remedy  by  way  of  habeas  corpus, 
upon  the  return  of  which  the  court 
may  order  ball  pending  a  remand  by 
a  magistrate,  and  this  remedy  is  ap- 
plicable as   well   where  the  charge 
upon  which  the  remand  was  made  is 
a  subject  of  summary  conviction  and 
not    Indictable).     See   also   Reg.  v. 
Cox,  16  Ont.  228  (holding  that  a  fudge 
of  the  high  court  has  power  under 
Cr.    Proc.   Act   c  174    <    88.   to  ad- 
mit to  ball  In  cases  where  the  ac- 
cused   has   been   Anally  committed 
for  trial.  If  he  thinks  It  right  so 
to  do"). 

[a]  In  Keatnoky  under  Cr.  Code  II 
SI,  67,  80  the  county  Judge  has  the 
rlerht  to  take  the  ball  bond  when  de- 
fendant is  legally  In  his  custody,  and 
charged  with  a  public  olTense.  his 
liffht  extending  to  any  time  before 
tli«  commencement  of  the  flrst  term 
of  the  circuit  court  after  commit- 
ment.   Oreer  v.  Arnette.  4  Ky.  (>p. 

4^  Ala. — Ex  p.  Hammock,  78  Ala. 
414;  BJx  p.  Rhear,  77  Ala.  92;  Ex  p. 
Vaurhan,  44  Ala.  417. 

Ark. — Ex  p.  White,  9  Ark.  222. 

Colo. — In  re  Lfosasso,  IB  Colo.  168. 
24  P  1080,  10  LRA  847. 

III. — Lynch  v.  Peo.,  38  ni.  494. 

Ind. — Schmidt  v.  Simmons,  137  Ind. 
83.  86  NE  516;  Ex  p.  Richards,  192 
Jnd.  2«0.  1  NE  639;  Sx  p.  Kendall, 


p.  Jones,  K6  Ind. 

176;  Ex  p.  HefTren,  27  Ind.  87. 

Iowa.— Hlght  V.  U.  B.,  1  Morr.  407, 
48  AmD  111. 

La. — State  v.  Butler.  40  La.  Ann. 
8,  S  S  3fiO;  State  v.  Brewster,  8S  La. 
Ann.  605;  State  llerrick.  19  La. 
Ann.  414;  Terr.  t.  HoFarlane.  1  Hart. 
216. 

Mo. — mate  T.  Addison  County  Ct, 
186  Mo.  823,  37  8W  1126. 

Nev.— Ex  p.  Flnlen,  20  Nev.  141,  18 

P  827. 

N.  T. — Peo.  V.  Van  Home,  8  Barb. 
168;  Peo.  v.  Dixon,  4  Park.  Cr,  661. 

Oh.— Kendle  v.  Tarbell.  24  Oh.  St. 
196. 

Pa. — Com.  T.  Lemley.  2  Plttsb.  862. 

Tex. — Ex  p.  Jones,  81  Tex.  Cr.  422, 
20  SW  983;  Ex  p.  Johnson,  80  Tex.  A. 
279,  17  SW  410:  Ex  p.  Smith.  28  Tex. 
A.  100.  S  SW  9ft;  Ex  p.  Randon,  IS 
Tex.  A.  14B;  p.  Booggln,  <  Tex.  A. 
646.   

Wyo.— State  v.  Crocker,  B  Wyo.  S8B, 
40  P  <81. 

See  also  Infra  I  816. 

5.  Hlght  U.  S.,  Morr.  (Iowa> 
407,  48  AmD  111;  State  v.  Butler,  40 
La.  Ann.  8,  3  8  350;  State  v.  Brewster, 
35  La.  Ann.  606;  State  v,  Merrick,  10 
La.  Ann.  424;  Terr.  v.  McFarlane,  1 
Mart  (La.)  216;  Martin  v.  State,  17 
Oh.  Cir.  Ct.  406,  9  Oh.  Cir.  Dec.  621 
(where  Indictment  was  for  murder, 
but  it  appeared  that  the  trial  had 
been  fixed  for  an  early  day  and  that 
was  evidently  the  main  reason  for 
refusing  bail). 

6.  Exp.  Robinson.  108  Ala.  161,  18 
S  729;  Com.  v.  Lemley.  2  Plttsb. 
(Pa.)  362  (holding  that  as  the  statute 
only  permits  a  grand  Jury  to  And  a 
bill  for  murder,  whether  the  degree 
be  first  Or  second,  the  finding  of  Such 
bill  is  not  coitclusive  of  the  degree  of 
guilt,  and  consequently  It  Is  within 
the  power  of  the  court  to  hear  the 
evidence  after  Indictment,  to  deter- 
mine the  degree  of  the  crime,  and  to 
admit  to  ball  If  found  to  be  in  the 
second  degree  only);  Com.  v.  Ruther- 
ford, 6  Rand.  (26  Va.)  646  (holding 
that  finding  a  true  bill  by  a  grand 
Jury  Is  not  conclusive  of  the  prob- 
able guilt  of  the  prisoner  so  as  to  ex- 
clude the  examination  of  testimony 
by  the  court  as  to  the  question  of 
probable  guilt  or  Innocence,  on  the 
prisoner's  motion  to  admit  to  ball). 
See  also  infra  I  216. 

7.  Ala.— Eh:  p.  Williams,  114  Ala. 
29.  22  S  446  (holding  that  ball  Is  a 
matter  of  right  upon  a  proper  petl- 
t  Ion  and  evidence,  under  Cr.  Code 
ri886]  il  14S.  4415,  4417,  the  case  be- 
ing an  Indictment  for  murder  In  the 
first  degree);  TBol  p.  Howard,  30  Ala. 
48  (holding  It  a  matter  of  right,  hut 
the  Indictment  was  for  homicide  of  a 
slave). 

III.— Sloan  V.  Peo.,  23  111.  77  (ball 
allowed  at  any  time  after  Indictment 
without  waiting  for  a  warrant  to  ar- 
rest, the  prisoner  being  In  the  sher- 
IITs  custody). 

Ind. — Brown  t.  State,  147  Ind.  28, 
46  NE  84. 

■  N.  T. — Peo.  V.  Van  Home.  8  Barb. 
158  (holding  that  there  are  circum- 
stances arising  after  Indictment  Jfis- 


tlfyfng  allowance  of  ball).  See  also 
Peo.  T.  Porter,  8  Barb.  168  note  (as  to 
power  under  certain  circumstances  to 
admit  to  bail  after  indictment  for 
murder):  Gorsllne's  Case,  10  AbbPr 
282,  21  HowPr  85  (holding  that  it  Is 
only  a  prisoner  who  has  been  com- 
mitted that  can  be  balled  on  habeas 
corpus). 

fti.— Com.  T.  Prison  Keeper,  2 
Ashm.  227. 

Wyo. — State  v.  Cnx:ker,  6  Wyo.  885, 
40  P  681. 

[a]  A  statate  lias  been  deoUed  to 
be  ttaoo nstltatl oual  where  It  provides 
ttwtt  no  person  under  Indictment  for 
a  capital  offense  shall  be  admitted  to 
ball  after  Indictment.  State  v.  Crock- 
er. 5  Wyo.  886,  401.  40  P  681  (the 
only  exception  In  the  constitution  be- 
ing "capital  offenses  when  the  proof. 
Is  evident  or  the  presumption 
great"). 

S,   Bm  Infra  J  214. 

9.  U.  8.  V.  F<a,  t  Monf.  61S,  61? 
(where  the  court  said:  "The  speedy 
trial,  to  which  a  persoti  charged  with 
crime  Is  entitled  under  the  Constitu- 
tion, then  ts,  a  trial  at  such  a  time, 
after  the  finding  of  the  Indictment, 
regard  being  had  to  the  terms  of 
court,  as  shall  afford  the  prosecution 
a  reasonable  opportunity,  by  the  fair 
and  bmest  exercise  of  Teasonahle  dil- 
igence, to  prepare  for  a  trial:  and  If 
toe  trial  Is  delayed  or  postponed  be- 
yond such  period,  when  there  Is  a 
term  of  oourt  at  which  the  trial 
might  be  had,  by  reason  of 'the  neg- 
lect or  laches  of  the  prosecutloh  In 
preparing  for  trial,  such  d«Iay  Is  a 
denial  to  the  defendant  of  his  right 
to  a  speedy  trial");  Ex  p.  Stanley. 
4  Nev.  113,  116  (where  the  coiirt,  in 
defining  the  meaning  of  the  term 
"speedy  trial,"  says:  "But  what  is  to 
be  understood  by  a  speedy  trial.  Is 
the  embarrassing  question  now  to  be 
determined.  It  is  ve^y  clear  that  one 
arrested  and  aconeed  of  crime  has  hot 
the  right  to  demand  a  trial  immedi- 
ately upon  the  accusation  or  arrest 
being  made.  He  must  wait  until  a 
regular  term  of  the  court  having  Jur- 
isdiction of  the  ofCenee  with  which  he 
Is  charged,  until  an  indictment  Is 
found  and  presented,  and  until  the 
prosecution  has  had  a  reasonable  time 
to  prepare  for  the  trial.  Nor  does  a 
speedy  trial  mean  a  trial  Immediately 
upon  the  presentation  of  the  indict- 
ment or  the  arrest  upon  it.  It  simply 
means  that  the  trial  shall  take  place 
as  soon  as  possible  after  the  indict- 
ment Is  found,  without  depriving  the 
prosecution  of  a  reasonable  time  for 
preparation.  The  law  Is  the  embodi- 
ment of  reason  an^  good  sense; 
hence,  whilst  It  secures  to  every  per- 
son accused  of  crime  the  right  to 
have  such  charge  speedily  determined 
by  a  competent  Jury,  It  does  not  exact 
impossibilities,  extraordinary  efforts, 
diligence  or  exertion  from  the  courts, 
or  the  representatives  of  the  State; 
nor  does  it  contemplate  that  the  right 
of  a  speedy  trial  which  It  guaran- 
teed to  the  prisoner  shall  operate  to 
deprive  the  State  of  a  reasonable  op- 
portunity of  fairly  protncutlac  crlni*^ 
inala").  ' 
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jeet  IB  generally  regnl&tecl*^''  It  has  been  held  that 
one  charged  with  a  capital  offense  is  entitled  to 
bail  as  a  matter  of  ri^t  in  ease  of  undue  delay 
or  continuance  of  the  trial,  where  sueh  delay  was 
without  the  accused's  fault  or  aasent,^^  even  tiiongh 
there  had  been  a  prior  eontinuanee  at  his  request;^' 
and  where  the  prosecution  allows  two  terms  to  pus 
without  bringing  on  the  trial,  it  is  usually  consid- 
ered such  delay  as  mtitles  the  accused  to  be  ad- 
mitted to  bail.^'  It  has  also  been  held  that  the  ao- 
eused  may  insist  upon  his  right  to  be  discharged 
on  bail  on  aeeoont  of  a  premature  nnanthorized 
adjournment  of  the  tena>*  at  which  he  was  prop- 

Uk  8e«  Htatutory  provisions;  and 
P«o.  v.  Perry.  8  AbbPrNS  (N.  T.)  27; 
Klock  T.  Peo.,  e  Park.  Cr.  (N.  T.) 
676;  I.OKan  v.  State,  &  S.  C.  L.  415; 
8tat«  V.  Hill,  5  S.  C.  It.  S9:  Rex  v. 
Osborn,  7  C.  *  P.  T9».  12  EiCl.  879: 
Rex  V.  Bwrdmorc,  7  C  *  P.  497,  Zl 
ECL  726;  Rex  v.  Crowe,  4  C.  &  P.  261. 
19  ECL  500;  Crosby's  Case,  12  Mod. 
66,  88  Reprint  1167;  Barney^s  Case,  6 
Mod.  823.  87  Reprint  688:  FlU-Pat- 
rlck's  Case,  1  Salk.  108,  91  Reprint  95; 
Rex  V.  Wyndham,  Str.  2,  93  Reprint 
347:  Reg.  V.  Mullady,  4  Ont.  Pr.  314; 
Rex  T.  Fltsgerald,  3  U.  C.  Q.  B.  O.  S. 
800. 

[a]    (toBstitntlonaUt7  of  statnU. — 

An  enactment  provldini:  that  ball  Is 
not  a  matter  of  right  where  defend- 
ant Is  not  tried  at  the  first  term,  but 
that  If  be  is  not  tried  at  the  seoond 
terra  he  may  claim  to  be  discharged 
unless  the  failure  to  try  is  occasioned 
by  his  own  fault  or  misfortune,  or  on 
his  application,  or  with  his  assent,  is 
not  in  ooDlUot  with  the  constitution. 
ISx  p.  Croom,  19  Ala,  661. 

11.  Ex  p.  Stiff,  IS  Ala.  464  (where 
the  cause  was  continued  at  one  term 
on  account  of  the  Incompetency  of 
the  Judge  to  try  the  accused,  and  at 
the  succeeding  term  by  the  state); 
Rec.  V.  Coady,  5  Newfoundl.  68;  Reg. 
V.  Tynan,  2  Newfoundl.  712. 

[a]  Vonappearaao*  of  pgosscntor. 
— If  the  prosecutor  falls  to  appear, 
the  accused  will  be  released  on  ball. 
Ex  p.  Croom,  19  Ala.  S61;  Peo.  v. 
Jetterds,  B  Park.  Cr.  (N.  T.)  518; 
Rex  V.  Osborn.  7  C.  i  P.  799,  82  ECL 
879;  Rex  v.  Crowe,  4  C.  &  P.  251,  19 
ECL  600. 

[b]  B^wml  to  aot.— Where  the 
judge  before  whom  a  person  accused 
of  a  bailable  offense  Is  brought  re- 
fuses to  take  any  action  either  as  to 
ball  or  trial,  on  the  ground  that  he  Is 
disqualified  to  act  in  the  matter,  and 
on  habeas  corpus  brought  the  court 
determines  that  said  judge  Is  dfs- 
qualifled,  the  accused  will  be  admit- 
ted to  bail  to  appear  before  a  crim- 
ing court  of  record.  p.  Harris, 
26  Fla.  77,  7  8  1. 

18.   Ex  p.  Stiff,  18  Ala.  464. 
13.  Mass. — Com.  v.  Carter,  11  Pick. 
277. 

N.  T.— Peo.  V.  Perry,  8  AbbPrNS 
27:  Klock  v.  Peo.,  2  Park.  Cr.  676. 

8.  C. — Logan  v.  State,  5  8.  C  L: 
415:  State  v.  Hill.  5  S.  C.  L.  89. 

Eng. — Crosby's  Case,  12  Mod.  66, 
88  Reprint  1167;  Barney's  Case,  5 
Hod.  323,  87  Reprint  683;  P!U-Pat- 
rlck's  Case,  I  Salk.  103,  91  Reprint  95. 

Ont. — Rex  v.  Rae,  32  Ont.  L.  89, 
SS  CanCrCas  266. 

[a]  Valssa  the  eoiut  with  which 
aeoaeed  Is  ohansd  Is  within  th*  ex- 
cepted esMSi  his  trial  cannot  be  de- 
layed from  term  to  term  with- 
out bail  being  allowed.  Ex  p. 
Croom,  19  Ala.  561 ;  Com.  v.  Phillips, 
16  Mass.  428;  State  v.  Buyck,  2  8. 
C.  L.  663. 

[b]  Where  there  la  a  statatory 
iVht  to  bail  In  a  capital  case,  If  more 
that  one  continuance  has  been  grant- 
ed to  the  state,  the  accused  Is  en- 
titled to  ball  at  the  same  term, 
whereat  the  second  continuance  was 
granted  and  he  Is  entitled  to  be  so 


eriy  triable.*' 
A  majoiity  of  th«  dedflioiis,  hovflvw*  are  to  the 

effect  that  bail  in  such  eases  is  not  a  matter  of 
right,  where  there  is  a  justifiable  or  unavoidable 
cause  for  enefa  continuance  ox  delay,  but  that  it 
rests  within  the  discretion  of  the  eonrt  to  grant  or 
to  refuse  it;^"  and  that,  if  such  delay  has  not  been 
productive  of  personal  ineonvenienoe  to  the  prii> 
oner,  it  is  not  ground  for  bail.^'  But  the  dday  to 
prosecute  should  not  operate  oppressively,**  nor 
should  the  trial  be  unreasonably  delayed.*'  So  also 
it  has  bees  held  that  bail  will  not  be  allowed,  em 
though  the  oontinuaDee  or  tiie  dday  is  at  the 


admitted  without  any  formal  demand 
for  a  trial.  Ex  p.  Walker.  8  Tex.  A. 
668. 

14.  Com,  V.  Brown.  11  Phlla.  (Pa.) 
370  (holding  that  "term"  means  an 
actual  session  available  for  trial,  and 
all  elTcumstances  of  physical,  moral, 
or  legal  necessity  which  iM^veat  trial 
are  exceptions  which  take  a  case  out 
of  the  statute). 

[a]  BaamiBatloa  iw^aed*  Bail 
has  been  allowed  where  there  is  ad- 
journment of  an  examination  of  a 
person  arrested  In  one  state  for  the 
crime  of  murder  in  the  second  degree 
committed  In  another  states  State  t. 
HufTord,  23  Iowa  579. 

16.  Ex  p.  Croom.  19  Ala.  661  (even 
though  he  was  in  a  distant  prison  and 
It  was  unsafe  to  remove  htm  on  ac- 
count of  his  wounds,  and  although  he 
made  no  application  for  trial,  and 
might  have  continued  his  trial  on  ac- 
count of  his  condition). 

16.  U.  S.— U.  S.  V.  Jones,  26  P. 
Cas.  No.  16,496,  8  Wash.  C  C.  224 
(continuance  for  want  of  witnesses). 

Ala.— Ex  p.  Carroll,  86  Ala.  800 
(where  the  contlauanoea  were  four 
in  number — twice  on  account  of  de- 
fects in  the  venire  or  in  the  service, 
once  for  want  of  time,  and  once  be- 
cause of  the  judge's  illness). 

Conn. — Peck  v.  State,  1  Root  331 
(holding  that  where  a  criminal  case 
was  continued  after  a  petition  for  a 
new  trial  on  the  ground  of  new  evi- 
dence, presented  before  Judgment,  the 
prisoner  might  be  admitted  to  bail). 

Ga. — State  v.  Abbot.  R.  M.  Charlt. 
244. 

Mass. — Com.   t.   Carter,   11  Pick. 

277. 

Nev.— Ex  p.  Larkln.  11  Nev.  90; 
Ex  p.  Stanley,  4  Nev.  113. 

Pa. — Com.    V.    Brown,    11  Phila. 

370. 

S.  a— State  V.  Holmea,  84  &  C  U 

272. 

Eng. — Reg.  v.  Andrews,  2  D.  A  L. 
10. 

[a]  Vhua  (1).  where  there  haa 
been  a  change  of  venue  which  set 
aside  the  flrst  continuanccL  a  seoond 
continuance  In  the  court  of  the  state 
where  transferred  does  not  entitle  to 
ball  as  of  right  Ex  p,  Johnson,  18 
Ala.  414.  (2)  And.  although  baU  Is 
not  a  statutory  matter  of  right  where 
one  accused  of  a  capital  offense  Is  not 
tried  at  the  term  at  which  he  was 
first  triable,  by  reason  of  nonattend- 
ance  of  the  state's  witnesses,  "where 
an  affidavit  Is  made,  satisfactorily 
accounting  for  their  absence,"  yet  the 
court  is  not  obligated  to  admit  ac- 
cused to  ball,  where  such  affidavit  Is 
not  made,  but  It  may  be  permitted  to 
be  made  on  habeas  corpus.  -  Ex  p. 
Chaney,  8  Ala.  424.  (3)  Nor  does  long 
delay  give  an  absolute  right  to  ball, 
but  the  court  may  consider  whether 
It  win  let  to  bail,  and  It  may  con- 
sider the  prisoner's  escape  after  in- 
dictment as  a  factor.  Ex  p.  State,  47 
I^a.  Ann.  662.  17  S  2»6.  (4)  And,  al- 
though the  statute  provides  that  the 
cause  may  be  continued  from  term  to 
term,  and  that  the  accused  may  be 
balled  on  his  own  undertaking,  or 
may  be  discharged,  the  court  is  not 
obliged  as  a  matter  of  right  to  admit 


to  ball.    Ex  p.  Lowrle.  4  Utah  177,  7 
P  498. 

[b]  VBontaiatjr  aa  to  ezbaa.— 

Where  the  offense  charged  Is  one 
which  will  not  be  bailable  if  the 
party  Injured  dies  within  a  certain 
time,  trial  will  be  delayed  until  the 
probability  of  such  death  can  be  de- 
termined, and  such  delay  does  aot  en- 
title the  accused  to  ball.  Ex  p.  An- 
drews, 19  Ala.  582  (holding  that, 
where  a  prisoner  is  committed  for  as- 
sault with  Intent  to  kill  and  murder, 
and  It  Is  shown  that  the  p«rson 
wounded  la  In  danger  of  dying  laefore 
the  expiration  of  a  year  and  a  day 
from  the  time  the  wound  was  inflict- 
ed, the  prisoner  is  not  entitled  to  ball 
as  a  matter  of  right,  because  no  in- 
dictment has  been  found- against  him. 
although  two  terms  of  the  court  at 
which  he  might  have  been  Indicted 
have  elapsed  since  his  commitment, 
unless  It  is  also  shown  that  he  would 
be  entitled  to  ball  if  death  should  en- 
sue within  a  year  and  a  day);  Dxut- 
lap  v.  Bartlett,  10  Gray  (Uass.)  282, 
69  AmD  320;  Com.  v.  Trask,  IS  Masa 
277;  Reg,  v.  Bowen,  9  C.  &  P.  &09,  38 
ECL  800. 

[c]  no  fkllare  of  tke  r*Md  tey 
to  reader  aa  indlotmast  against  the 
accused  does  not  of  itself  entitle  him 
to  be  bailed  as  of  right,  as  an  Indict- 
ment may  be  subsequently  found. 
State  v.  Fitch,  11  S.  C.  1^  558. 

17.  State  V.  Abbot.  R.  M.  CharlL 
(Ga.)  244. 

18.  State  V.  Abt)ot,  R.  M.  Charlt. 
(Ga.)  244  (holding  that  a  person 
charged  with  a  felony  may  make  the 
omission  of  a  public  officer  to  prose- 
cute a  good  claim  for  ball,  if  the 
omission  is  made  the  means  of  op- 
pression, or  if  oppression  shall  be  the 
consequence  of  It,  as  when  a  prisoner 
is  In  custody  and  the  prosecuting 
officer,  or  committing  maKlntrate, 
permits  a  term  of  the  court  at 
which  be  could  have  been  tried  to 
pass  without  Instltutlns  timrnocHnri 
against  him). 

tal  One  AacfeA  wltb.  (slsmr  is 
eatlued  to  ball,  where  the  xtIbX  is 
delayed,  unless  the  state's  witnesses 
could  not  be  produced,  or  unless  de- 
fendant assented  to  the  delay.  Ebc  p. 
Slmonton,  9  Port.  (Ala.)  890.  %X  AmD 
320. 

19.  Peo.  V.  Tinder.  19  Cal.  5X9.  SI 
AmD  77  (holding  that,  where  the  trial 
of  a  prisoner  Is  unreasonably  de- 
layed; or  where,  under  the  statute  of 
California,  the  trial  Is  postponed 
from  term  to  term  even  upon  suffi- 
cient reasons:  or  where  any  event  has 
happened,  postponing  indefinitely  the 
further  prosecution  of  the  action,  as 
the  repeal  of  a  statute  glvixiK  the  Ju- 
risdiction to  try  the  indictmenL 
where  such  Jurisdiction  dependls  on 
statute,  without  provision  for  its 
transfer  to  any  other  tribunal:  or 
where  the  law  creating  tbe  offeasc 
charged  has  been  repealed  without  a 
reservation  of  the  penalty  for  past 
offenses,  ball  should  be  allowed). 

[a]  A  lonr  delay  at  tb«  txstaaee 
of  the  proseontioa  authorimes  the  ex- 
ercise of  the  court's  discretion  as  to 
ball.  Terr.  v.  MeFarlane,  \  Marl 
(I.a.)  216,  5  AmD  768. 


rantea  ana  ne  is  entitiea  to  oe  so  ■  oDugea  as  a  matter  or  rignt  to  aamtc    (i^.)  zio,  o  Amv  tn. 
For  later  eaass,  deratopaMBts  and  ehaafea  in  the  law  aee  oamulatlTs  Annotations,  same  title,  pue  and  note  nanbe^ 
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state's  instanee  or  through  its  f  anlt,>^  or  where  it  is 
ooeaBioDed  by  ill^alities  relating  to  the  indict- 
ment," or  by  irregularities  in  procuring  the  con- 
tinuance,^' or  where  the  delay  is  short  and  espe- 
cially There  the  state  interposes  no  obstacle  to  a 
q)eedy  trial,^* 

Sdaj'  cansed  by  aocosed.  It  has  been  held  that 
the  aeenaed  is  not  entitled  to  a  release  on  bail, 
where  the  delay  or  the  eontinuaace  has  been  at 
his  request  and  for  his  benefit;^"  nor  where  the  de- 
lay ia  caused  by  his  own  fault  or  acts,  or  by  the 
oollnsion  of  himself  and  friends.^' 

Bepeal  of  law.  Where  the  trial  is  indefinitely 
postponed  by  the  repeal  of  the  law  giving  juris- 
diction to  try  the  offense  or  of  the  law  creating 
the  offense,  bail  will  be  allowed.^^ 

[f  184]  (4)  I>aiinr  TriaL  Generally  speaking, 
an  indieted  person  who  has  given  an  acceptable 
appearance  bond,  and  who  is  present  in  court  when- 
ever called  for  any  proper  purpose  connected  with 
the  ease  against  him,  is  entitled  to  be  free  from  the 


custody  of  the  sheriff  until  judgment  is  entered 
against  him  on  the  verdict  of  the  jury;'"  but  un- 
der some  statutes  the  oourt  may  order  him  into  ac- 
tual custody  during  the  trial;'"  and  it  has  been 
held  that  the  accused  remains  in  custody  during 
a  trial  for  felony,  unless,  as  authorized  by  some 
statutes,  his  bail  consent  in  court  to  his  remain- 
ing on  bail.^*>  It  has  also  been  held  that  bail  will 
not  be  allowed  during  adjournments  of  the  daily 
sessions  of  the  conrt;'*  and  that  the  accused  wiU 
not  be  admitted  to  bail  during  the  progress  of 
a  new  trial  after  reversal  of  a  eonviction  for  mur^ 
der." 

[h  185]    (6)  After  OwTiction  in  GeneraL"  Aa 

a  general  rule,  the  conviction  of  the  accused  does 
not  deprive  the  court  of  the  power  to  a^mit  him 
to  bail  pending  an  imposition  of  sentence;  but  its 
allowance  continues  a  matter  of  judicial  diseretioa 
until  the  accused  is  finally  committed  in  exeen- 
tion;"*  and  in  some  jurisdictions  this  power  is  ex- 
pressly r^nlated  by  constitutional  or  by  statutory 


Ml  state  V.  Butler,  40  La,  Ann.  8, 
Z  S  S60  (a  case  of  capital  offense). 

81.  State  V.  Vtllerd.  41  La.  Ann. 
672,  6  8  827  (holding  that,  where  an 
Indictment  for  murder  is  quaahed,  the 
accused  is  not  entitled  to  bail  on  the 
around  of  delay  In  his  trial  caused 
thereby,  If  the  state  does  not  inter- 
pose any  obstacle  to  a  speedy  trial). 

39.  Ex  p.  Campbell,  20  Ala.  89 
(where  a  cMintlnuance  was  procured 
on  the  unsworn  atatement  of  the 
prosecutor). 

83.  State  T.  Butter,  40  La.  Ann.  t, 
t  8  850  (holding  that  a  person  in- 
dicted for  a  capital  offens*  Is  not  en- 
titled to  ball  on  the  ground  that  his 
case  haa  been  continued  ait  tho  in- 
stance of  the  state.  If  It  appears  that 
the  only  effect  of  such  continuance  Is 
to  postpone  the  trial  to  the  next 
month  after  the  date  for  which  tt  has 
been  fixed). 

84.  State  T.  Vlller£,  41  La.  Ann. 
572.  6  S  827. 

86.  U.  S.  V.  Stewart,  S  Dall.  (U. 
S.)  848,  1  U  ed.  408.  27  P.  Cas.  No. 
16.401  (even  though  he  announces  hie 
readiness  to  proceed  to  trial  at  the 
close  of  the  trial  terra  before  ad- 
journment). 

Se.    Bx  p.  Campbell,   20  Ala.  89; 
Com.          Carter,    11    Plclc.  (Mass.) 
277;  Eht  p.  Walton,  2  Whart.  (Pa.) 
501;  Respublica  v.  Arnold,  S  Yeates 
268:  XS.  S.  v.  Stewart,  2  Dall.  (Pa.) 
843,  1  1*  ed.  408,  27  P.  Cas.  No.  IS,- 
401;    Com.   V.   Philadelphia  County 
X>riaan,  4  Brewst.  (Pa.)  820  (absence 
of   material  witnesses  through  the 
accused's  procarenient) ;  Reg.  v.  Qutt- 
ridfe.  9  C.  ft  P.  228,  38  ECL  143;  Rex 
■V.  Parish,  7  C.  ft  P.  782,  82  ECL  870; 
Reix  V.  Kirk.  12  Mod.  804,  88  Reprint 
1337;  Bx  p.  Jones,  3  Montr.  Leg.  N. 
206. 

a7.  Peo.  T.  Tinder,  19  Cal.  S30,  81 
AmD  77. 

an.  state  T.  Baker,  146  Iowa  812, 
616,  126  NW  6B9.  See  also  supra  } 
166. 

XT.   S.   T.  Rice,   1»2   Fed.  730 
Choldinsr  that,  under  Rev.  St.  S  1016 
fU.    S.    Comp.  St.   (1901)   p  718J,  a 
defendant  accused   of   a  noncapital 
felony  Is  not  entitled  as  a  matter  of 
right   to  bail  during  his  trial);  Peo. 
V.  'Williams,  59  Cal.  674;  Peo.  v.  Beau- 
champ,    49   Cal.   41   (holding  that, 
where  the  accused  is  Indicted  for  a 
f  eloziT',  and  has  been  admitted  to  ball, 
the   court  should,  at  the  commence- 
ment of  the  trial,  order  him  into  ac- 
tual   custody);  State  v.  Baker,  148 
Iowa    612,  816.  125  NW  669  (where 
the    court  said:     "It  Is  provided  by 
BtAtute     ICode    section    6398}  that, 
where  a  defendant  who  Is  on  bail  has 
3.1>l>eared  for  trial,  the  court  may  In 
Ltd  dlaeretlon  order  hlm  committed  to 


the  custody  of  the  sheriff  to  abide  the 

judgment  or  further  order  of  the 
court");  Peo.  v,  Fallon,  166  App.  Dlv. 
896,  141  NTS  303  (holding  that,  under 
Code  Cr.  Proc.  SS  422,  663.  a  person 
Indicted  for  a  misdemeanor  -  has  no 
absolute  right  to  remain  at  large  on 
ball  after  his  trial  has  commenced, 
and  that  the  court  has  an  absolute 
discretion  to  commit  him  to  custody). 

{a]  fftwh  powsT  la  not  rsstrlotsd 
by  a  previous  allowance  of  bail  by 
another  court.  Adklns  v.  Com.,  98 
Ky.  639,  S3  SW  948,  17  KyL  1091,  32 
LBA  108. 

lb]  Xb  VesM,  under  Acts  SOth 
Leg.  p  31  e  19,  entitling  one  under 
bond  on  a  felony  charge  to  remain 
on  ball  op  to  the  return  of  a  verdict 
of  guilty,  <1)  It  is  Improper  to  re- 
mand to  custody  during  the  trial  one 
charged  with  assault  with  Intent  to 
murder.  Spencer  v.  State,  52  Tex.  Cr. 
289,  106  SW  886.  (2)  But  it  has  been 
held  that  such  statute  does  not  apply 
to  misdemeanors.  Bx  p.  Caldwell.  58 
Tex.  Cr.  239,  125  SW  25. 

Sa  White  V.  C^m.,  80  Ky.  480 
(where  accused  was,  upon  compliance 
with  the  statute  and  under  the  claim 
that  his  freedom  was  necessary  to 
the  preparation  of  his  defense,  al- 
lowed continuance  of  his  ball);  Wil- 
lis T.  Com.,  7  KyL  229  (holding  also 
that  trial  does  not  begin  until  the 
jury  has  been  selected,  and  explain- 
ing the  meaning  of  the  words  "during 
trial"). 

^^81.   Com.  V.  Ruslc.  7  WklyNC  (Pa.) 

n.  Hull  v.  Wayne  Clr.  Judge,  87 
Mich.  497.  49  NW  889  (holding  that, 
where  petitioner's  eonviotlon  for  mur- 
der was  reversed,  with  orders  for  a 
new  trial,  and  he  was  admitted  to 
ball,  a  writ  of  mandamus  will  be  de- 
nied, to  admit  him  to  bell  during  the 
progress  of  the  second  trial). 

[a]  A  penKm  oowlotod  of  a  ula- 
demeaaorls  not  entitled  to  liberty  on 
his  ball  for  appearance  at  trial  pend- 
ing hie  motion  for  a  new  trial,  mx.  p. 
Caldwell,  B2  Tex.  Cr.  239,  125  SW  25. 


33.    Veadlar  eppssl  see  infra  |  187. 
U.  S.— TJ.  s;  v.  Louis.  149  Fed. 


34. 


277;  TT.  S.  v.  Hudson,  66  Fed.  68  [app 
dism  17  set  994  mem,  41  L.  ed.  1178 
mem];  U.  S.  v.  Oreenwood,  26  F.  Cas. 
No.  15,260,  1  Cranch  O:  C.  188  (hold- 
ing that  after  verdict.  In  a  prosecu- 
tion for  assault  ana  battery,  the 
court  will  permit  defendant  to  give 
security  to  abide  the  Judgment). 

Cal. — ^Ex  p.  Brown,  68  Cal.  176,  8 
P  829;  Ex  p.  Oarke,  62  Cal.  490;  Peo. 
V.  Tinder.  19  Cal.  639,  81  AmD  77. 

Conn. — Peck  v.  State,  1  Root  881. 

Oa.— Corbett  T.  State,  24  Qt^  391. 

Iowa. — State  v.  Helm,  92  Iowa  S40, 
«1  NW  246. 


La.— State  t.  Collette,  108  La.  221. 
80  S  748.  * 

Mass.— Com.  v.  Field,  11  Allen  488. 

Mich.— Peo.  V.  Hull.  86  Mich.  449. 
49  NW  288. 

Minn.— State  v.  Levy,  24  Minn.  862. 

Miss.— HUl  V.  State,  64  Miss.  431, 

1  S  494;  Ex  p.  Dyson,  26  Mlsa  868; 
rmvis  V.  state,  7  Miss.  899. 

,  'N'.  Y.— Peo.  V.  Bowe,  58  HowPr  898: 
In  re  iU^iaXL  X  CW.  72. 

Oh.— Bkmi»toB  V.  State.  42  Oh.  St. 
401. 

Okl.— Terr.  v.  C^per,  11  Okl.  699, 
69  I'  813. 

Ph  i  1  i  ppine. — U.  8.  v.  Ravldas,  S 
Philijjplne  121. 

S.  C— State  V.  Satterwhlte,  20  S.  G 
536;  State  v.  Frltik,  1  8.  C  L.  188. 

Tenn. — Holiomb  V.  State,  6  Lea 
668;  UuLchljiiion  v.  State,  8  CUdW.  96. 
^yt.— In  re  ComoUi.  78  Vt.  887,  68 

.oyvl^SiT^  '^S'^*'  Va. 
280,  K7  SE  824;  Ex  p.  Hill,  61  W.  Ta. 
536.  41  SB  903. 

Eng. — Rex  Wilkes.  4  Burr.  2627, 
98  Reprint  827:  Rex  v.  Waddington,  1 
East  143.  102  Reprint  66. 

[a]  In  Bngland  (1)  It  was  for- 
merly the  rule  to  refuse  ball  after  a 
conviction,  even  for  a  petty  misde- 
meanor, unless  the  prosecutor  con- 
sented to  Its  allowance.  Rex  v.  Wil- 
kes, 4  Burr.  2527,  2542,  98  Reprint 
327  (where  the  court  said:  "I  knew 
of  no  case  where  a  person  convicted 
of  a  misdemeanour  has  been  admit- 
ted to  bail  without  the  consent  of  the 
prosecutor.  .  .  .  We  cannot  there- 
fore do  It,  if  the  Attorney-Qeneral 
does  not  consent"):  Rex  v.  Wadding- 
toti,  1  East  142.  102  Rmirint  68;  Stale 
v.  Ward,  9  N.  C.  448,  448  (where  the 
court  said:  "It  seems  that  In  Ehtg- 
land  the  Defendant,  after  conylctlon, 
cannot  be  balled,  even  In  petty  mis- 
demeanours, without  the  consent  of 
the  Attorney-General,  not  even  after 
writ  of  error  brought;  but  as  a  writ 
of  error  is  not  matter  of  right  In  a 
criminal  case,  but  matter  of  favour 
extended  by  the  Attomey-Qeneral.  It 
is  not  so  Inconsistent  to  vest  In  him 
the  power  of  assenting  to  ball").  (2) 
Or  unless  special  and  extraordinary 
circumstances  existed  to  Justify  IL 
Ex  p.  Lord,  4  D.  ft  L.  406  (where  an 
application  was  pending  to  set  aside 
a  conviction  for  error  apparent  on  Its 
face,  the  aoonsed  who  was  in  prison 
was  admitted  to  ball). 

[b]  Oenaafbaemt  for  eoateamt 
committed  in  the  presence  of  the 
court  is  an  adjudication  of  an  action 
for  a  criminal  offense,  and  is  there- 
fore not  bailable.    Matter  of  Percy, 

2  Daly  (N.  Y.)  530.  But  see  Kings- 
bery  v.  Ryan,  92  Oa.  108.  17  SE  689. 

[o]   OeauutBwmt  (or  nczaa^^ 
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provisdon.'"  There  is,  borever,  no  eonstitntional 
rig^t  to  bail  after  eoDviction  j*'  and,  altbon^  in 
cases  of  misdemeanor  this  discretionary  power  is 
exercised  freely  in  its  favor,  in  cases  of  felonies 
bail  after  cbnvictioQ  should  be  allowed  with  great 
caution  "  and  only  where  the  extraordinary  or  pe- 
euliar  cirenmstances  o£  the  ease  render  it  ri^t 
and  proper.'^  It  has  been  held  that  it  is  a  matter 
of  discretion  witb  the  sapreme  court  on  habMs 
eoxpna,  notwithstanding  an  inflexible  rule  of  the 


A  oommltment  by  a  Justice  of  the 
peaoe  for  a  time  certain,  as  fourteen 
days,  under  the  Vacant  Act,  Is  a 
commitment  In  execution,  and  the 
party  Is '  not  entitled  to  be  balled. 
Rex  V.  Brooke,  2  T.  K.  190,  100  Re- 
print 103. 

[d]  OoinlotlOB  of  iMnr  offeiw»r— 
Where  an  aocuaed.  under  an  Indict- 
ment chargrlng  murder  In  the  first  de- 
gree, la  found  eruilty  of  murder  in  the 
second  decree  only,  the  conviction 
operates  aa  an  acquittal  of  the  great- 
er crime,  and  entitlea  him  to  admis- 
sion to  ball.  Bs  p.  Sptvey,  1T&  Ala. 
48,  57  8  491. 

86.  See  constitutional  wid  statu- 
tory provisions. 

ja]  Ik  Idaho  Const,  art  1  !  «.  pro- 
Ing  that  all  persons  shall  be  bail- 
able by  Bufliclent  sureties  except  for 
capital  ofCenaes,  where  the  proof  Is 
evident  or  the  presumption  great,  ap- 
plies only  to  persona  prior  to  convic- 
tion, and  does  not  apply  where  a 
conviction  has  been  had  in  a  court  of 
competent  Jurisdiction.  EX  p.  Schrl- 
ber,  19  Ida.  5S1,  114  P  29,  87  LRANS 
693. 

[b]  In  Iowa  since  the  paaaage  of 
the  acta  of  the  17th  general  assembly 
c  103  no  person  convicted  of  murder 
In  either  the  first  or  the  second  de- 
gree can  be  admitted  to  bail.  Bald- 
win V.  Weatenhaver,  76  Iowa  647,  39 
NW  882. 

[c}  In  ZeKtBcftTt  under  Cr.  Code 
Proa  I  76,  bail  cannot  be  granted  af- 
ter conviction.  Howerton  v.  Com., 
187  Ky.  73,  123  SW  173;  Splllman  v. 
Com..  5  Ky.  Op.  134. 

[dj  In  v-jfH"ft  (1)  the  power  of 
the  court  to  admit  to  ball  after  con- 
viction la  regulated  by  the  constitu- 
tional provision  allowing  bail  after 
conviction,  except  for  any  crime  or 
offense  puniahabla  by  death  or  by 
imprisonment  at  hard  labor.  State  v. 
Winiama,  110  La.  967,  35  R  140;  State 
V.  Anselm,  43  L,a.  Ann.  195,  8  8  683. 
(2)  Thus  a  defendant  la  not  entitled 
to  bail  after  conviction  of  a  felony 
punishable  by  death  or  imprisonment 
at  hard  labor  and  before  sentence  la 
pronounced;  but  if  a  sentence  other 
than  death  or  imprlaonraent  at  hard 
labor  has  been  pronounced,  the  ac- 
cused is  entitled  to  ball.  State  v. 
Collette,  106  La.  221,  30  S  746. 

iel  Zb  Verada,  under  Oen.  St. 
86)  H  4331,  4833;  Comp.  (1900) 
fC  4416,  4418,  requiring  the  commit- 
ment or  the  accused  immediately  af- 
ter Judgment  and  sentence,  without 
discretion  to  a  trial  Judge  as  to  when 
such  Judgment  shall  become  oper- 
ative, the  accused  cannot  be  admit- 
ted to  bail  after  Judgment  and  aen- 
tence  until  the  appeal  ia  taken.  State 
V.  Murphy.  23  Nev.  890.  48  F  628. 

[f]  In  ITew  York  a  person  con- 
victed of  a  crime  not  punlahable  by 
death  cannot  be  admitted  to  bail 
"pending  the  determination  of  an  ap- 
plication for  a  certificate  of  reason- 
able doubt,"  Peo.  V.  Reardon,  186 
N.  Y.  164,  174,  78  NE  8«0  (rev  112 
App.  Div.  866,  98  NTS  399,  20  N.  T. 
Or.  67]  (construing  Code  Cr.  Proc. 
IS  627,  629,  66S,  666). 

[g]  ta.  Otale,  under  Rev.  St.  {  7826, 
the  court  has  power  to  admit  to  ball 
after  conviction  and  until  aentenoe, 
for  a  felony.  Hampton  v.  State,  42 
Oh.  St.  401. 

[h]  At  OklahoBUk  bail  cannot  be 


granted  after  conviction  for  a  crime 
punlahable  by  doith  or  life  imprison- 
ment.   In  re  Shoemaker,  .8  Okl.  606, 

39  P  284  (conatrulng  act  of  Pebr.  2, 
1896.  c  41  art  2  S  1). 

[1]  A  oouatltutloagal  prevlsltm 
"that  all  persons  before  oonvlctloa 
are  baUabla,"  etc.,  does  not  take  away 
the  power  of  the  court,  after  convic- 
tion and  before  sentence,  to  take  bail 
for  the  appearance  of  the  accused  to 
receive  aentence.  State  v.  Levy,  24 
Minn.  362  (holding  that  the  power  to 
take  bail,  when  the  drcumstancea 
Juatify  it,  to  enable  the  court  to  con- 
sider what  sentence  to  pass,  or  de- 
fendant to  move  for  a  new  trial.  Is  a 
useful  and  tyeneflcial  power,  and 
ought  not  to  be  held  as  taken  away, 
unless  by  express  words  or  necessary 
Implication  of  statute).  Compare 
State  T.  Vlon.  12  La.  Ann.  US  (con- 
atrulng Louisiana  oonstltutloii  and 
holding  that  a  bond  given  for  the  ap- 
pearance of  the  accuaed  after  he  has 
been  convicted  of  larceny  Is  null,  and 
that  the  surety  on  such  a  bond  will 
be  dlacharged).    But  see  JBIz  p.  KmII. 

40  Tex.  451,  19  AmR  82. 

36.  Ex  p.  Harlan,  180  Fed.  119  [aff 
218  U.  S.  442,  31  SCt  44.  64  L.  ed. 
1101,  21  AnnCas  849]:  State  v.  Vlon, 
12  La.  Ann.  <88;  Hill  v.  State.  64 
Misa.  431,  1  S  494;  Ex  p.  Dyson,  26 
Miss.  856.  See  also  U.  S.  v.  Devlin. 
26  F.  Caa.  No.  14,955.  But  see  Bx  p. 
Smith,  89  Cal.  79,  86  P  688. 

37.  Ala.~Ex  p.  WlUlama,  114  Ala. 
29,  22  S  446. 

Ga. — Vanderford  v.  Brand,  126  Qa. 
67,  54  SE  822,  9  AnnCas  617  and  note. 

Ida.— In  re  Nell,  12  Ida.  7*9.  87  P 
881 

Miss.— HUl  T.  aute,  <4  Miss.  481, 
1  S  494;  Ex  p.  Dyson.  26  HiSs.  SH. 
369  (where  the  court  said:  "In  this 
State  It  has  been  held,  that  the  cir- 
cuit courts  now  posaeas  and  may 
exercise  the  power  of  balling  after 
conviction.  In  all  caaea  not  capital, 
whenever  a  sound  discretion  will 
warrant  it.  Incases  of  miademeanor, 
whenever  the  party  obtains  a  writ  of 
error  and  supersedeas,  we  think  this 
discretion  ought  to  be  always  exer- 
cised In  favor  of  ball.  But  In  felonies 
not  capital,  while  we  admit  the  pow- 
er of  the  circuit  Judgea  to  take  ball 
after  conviction,  we  think  It  should 
be  exercised  with  great  caution,  and 
only  where  the  peculiar  circum- 
stances of  the  case  render  It  rl^t 
and  proper"). 

N.  T. — Peo.  T.  IiOhinan,  S  Barb. 
460;  Peo.  v.  Bmre,  B8  HowPr  893. 

Okl.— Terr.  t.  Cooper,  11  OU.  <»t, 
69  P  813. 

S.  C— State  V.  Satterwhite.  20  &  C 

636. 

W.  Va.— Ex  p.  Hill,  Bl  W.  Va.  636, 

41  SE  903. 
[a]    In  wroalsff,  In  cases  of  fel*- 

ony,  the  power  to  admit  to  bail  has 
been  expressly  taken  away  by  stat- 
ute (Rev.  St.  9  3326);  but  it  has  been 
held  that  misdemeanors  are  bailable 
as  of  right  after  conviction.  In  re 
Boulter,  5  Wyo.  263,  39  P  876. 

38.  Ex  p.  Smith.  89  Cal.  79.  26  P 
638;  Ex  p.  Brown,  68  Cat.  176.  8  P 
829;  Pea  v.  Marshall,  69  Cal.  386;  Ex 
p.  Smallman,  64  Cal.  86;  Ex  p.  Marks, 
49  Cal.  680;  Ex  p.  VoH,  41  Cal.  S9: 
Vanderford  v.  Brand,  126  Ga.  67.. 64 
SE  822,  9  AnnCas  <17:  Hill  v.  State, 
64  Miss.  431.  1  8  494;  Ex  p.  Dyson.  IB 


trial  oonrt,  not  to  admit  any  p«nou  eonvieted  of 
felony  to  bail;'*  and  that  a  prisoner  may  be  ad- 
mitted to  bail  after  conviction  to  appear  and  abide 
the  sentence  of  the  conrt  in  eases  not  eapital,** 
where  the  record  of  oonviction  ia  not  made  up  and 
the  court  has  nothing  before  it  on  which  to  pro- 
ceed for  sentence;**  or  where  the  ezeention  of  the 
sentence  is  suspended;*^  and  that  this  duoretioa 
may  be  exereised  after  eonvietion  of  an  infamoos 
offense.^'   But  bail  will  not  be  granted  in  any  sneb 

Miss.  366.  In  State  v.  Frlnlc.  1  8.  C 
L.  168,  the  prisoner  was  oonvleted  of 
manslaughter,  but,  on  aocount  of 
some  favorable  circumstance  whicli 
appeared  on  the  trial,  the  Jury  rec- 
ommended him  to  mercy.  The  court 
aectenced  the  prisoner  to  l>e  burned 
in  the  hand,  but  delayed  the  execa- 
tion  of  the  sentence  until  the  follow- 
ing term,  and  In  the  meantime  admit- 
ted the  prisoner  to  ball  to  await  the 
possibility  of  executive  clemency. 

"It  never  has  been  doubted  but 
that  the  Superior  Courts  In  this  Stale 
have  the  same  power,  in  relation  to 
ball  In  criminal  caaes.  as  the  Court  of 
King's  Bench  In  England.  And  It 
seems  that  that  Court  may.  In  its 
discretion,  admit  to  bail  persons  at- 
tainted of  felony,  or  convicted  there, 
of,  by  verdict  general  or  ■petdal. 
where  there  is  some  special  moti-va  to 
Indues  the  Court  to  grant  It.  And 
this  power  continues  until  the  person 
Is  in  execution,  or  punished  with  im- 
prisonment for  the  offense.  ...  If 
one  be  convicted  of  felony,  upon 
evidence,  by  which  It  plalrdy  ap- 
pears to  the  Court  that  he  is  not 
guilty  of  the  crime,  or  where  the 
prisoner  may  be  in  danger  of  losing 
his  life,  either  by  famine  or  dajiger- 
ous  distemper,  unless  he  be  bailed.  In 
such  cases  the  authorities  are.  that 
the  Court  will  admit  to  bail  after  ver- 
dict"   Corbett  v.  State.  24  Oa.  391,  398. 

[a]  Altkongli  tt  has  beem  umsX  ta 
oaaea  of  assaults,  battsilsa.  aad 
dsmsanoTS,  where  only  One  and  im- 
prisonment were  to  be  the  pualsh- 
ment.  to  admit  the  prisoners  convict- 
ed of  these  minor  offenses  to  bafl. 
where  motions  for  new  trial  or  In  ar> 
rest  of  Judgment  were  made  on  th^ 
behalf,  ft  should  not  be  done  In  cases 
of  fel<mles,  except  under  extraordi- 
nary circumstances.  State  v.  Connor. 
2  S.  G  L.  84. 

[b]  "What  Is  meaat  by  •ebon- 
stances  of  an,  extraordinaxT  Aaxae- 
tef  occurring  after  conviction  .  .  . 
cannot  be  fully  or  satisfactorily  an- 
swered by  mere  anticipation  of  possi- 
bilities. It  might  be  that  after  con- 
viction of  a  felonious  homicide  the 
suppoaed  deceased  was  produced  and 
seen  to  be  alive;  or  It  might  be  dis* 
covered  that  property,  the  subject  of 
&  supposed  larceny,  had  all  the  time 
been  in  the  possession  of  Its  ownw, 
and  over-looked  by  hla  mistake.  A 
variety  of  Illustrations  might  be  sue 
gested  vt  ciroumstanees  dlstlnguisb- 
ing  a  particular  caae  from  the  gw- 
eral  maaa  of  other  criminal  caaea 
and  appealing  more  or  lass  Btroni^r 
to  the  discretion  of  the  court  to  ad- 
mit the  prisoner  to  hmil.  even  after 
conviction."  Ex  p.  Smallman.  64 
86.  36. 

39.  Ex  p.  Smith,  89  Cal.  79.  M  P 
638  (under  Pen.  Code  %  1272). 

40.  Davis  V.  State.  7  Mlse.  399; 
Hampton  v.  State,  43  Oh.  St.  491: 
State  V.  Connor,  2  S.  C.  IJ.  34;  Bx  a. 
Doyle,  62  W.  Va.  280,  288.  67  SB  8» 
[cit  Cyc]. 

41.  McNeUl's  Case,  1  Cal.  (N.  T.) 
72,  Col.  *  C.  Cas.  176  <a  ease  of  con- 
spiracy). 

48.  State  v.  Smith,  8  N.  C  Bl; 
43.  State  v.  Satterwhite.  M  8.  C 
686  (holding,  however,  that  the  oeart 
should.  In  such  eassa,  •xercfas  gnat 
caution).  Contra  State  v.  Conasr.  2 
a  C  U  84. 


For  later  oaass,  dSTSlopniSBta  and 
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eases  as  a  matter  of  right  nor  after  eoQTiction 
of  marder  whore  the  Btatate  bo  prohibits  nor  iv 
capital  cases.*' 

\%  186]  (6)  Upon  MistriaL  A  mistrial  does  not 
give  one  accused  of  a  capital  offense  an  absolute 
right  to  bail,  alth9q£h.  it  may,  in  connection  with 
other  circumstances,  constitute  proper  matter  for 
the  eiercise  of  the,  court 'et  discretion  as  to  allowing 
bail.*^  Where  the  judgment  is  arrested  for  some 
defect  in  the  indictment,  or  the  indictment  has 
been  adjudged  bad  on  demurrer,  and  it  appears  that 
an  indictable  offense' has  been  committed,  the  court 
may  order  the  prisoner  to  reeognize  for  his  ap- 
pearance to  answer  to  a  ^ew  indictment.*" 

Tlw  disagreeBUnt  of  the  jury  on  the  trial  of  the 
acetued  does  not  establish  per  se  that  the  proof  of 


guilt  is  not  evident  nor  the  presumption  great, 
and  that  the  prisoner  is  entitled  to  bail,  although 
it  bears  on  such  question;*"  but  it  is  still  a  matter 
for  the  discretion  of  the  court,  and  bail  has  some- 
times, under  such  cireumstaneea,  been  allowed,"* 
especially  where  two  disagreements  have  occurred/^ 
187]  (7)  Where  Appeal,  Error,  or  Motion  for 
Hew  Trial  is  Ponding.'^  The  decisions  are  not  in 
harmony .  as  to  the  admission  to  bail  pending  an 
appeal,  or  writ  or  error,  etc.,  and  it  is  difBcult  to 
deduce  any  general  rale  of  value,  for  the  reason 
that  the  nature  of  the  offense  and  the  constitu- 
tional and  statutory  provisions  governing  the  par- 
ticular case  should  be  considered,  involving,  as 
they  necessarily  must  do,  the  eonstruetion  and  va^ 
lidity  of  enactments  relating  to  snch  proceedings.^' 


4^  p.  Brown,  68  Cal.  176,  8  P 
829.  See  also  Feo.  v.  Dixon,  3  Abb 
Pr  (N.  T.)  .395.  4  Park.  Cr.  651. 

45.  Baldwin  v.  Weatenbaver,  75 
Iowa  547,  39  NW  882. 

46.  Davis  V.  State,  7  Miss.  399; 
Hampton  v.  State,  42  Oh.  SL  401. 

47.  Gx  p.  State,  47  La.  Ann.  662, 
17  S  296;  State  v.  Gordon,  . 105  Miss. 
464,  62  8  431.  Bee  also  Terr.  v.  Mc- 
Farlane,  1  Mart.  <Ia.)  .216,;^  AmD 
706. 

[a]  When  then  luui  htat.  warn 
nlatelaL  om  a  easltal  ohatge,  oaAn 
fftTormUs  otKoniuRMMMa  for  Hkm  vma- 
MiwMum,  and  the  oondoct  of  the  ao< 
cased  prior  and  subaequent  thereto 
shows  to  the  satisfaction  of  the  court 
that  he  has  not  and  has  never  had 
any  thougrht  of  evading  trial,  and  the 
evidence  as  preserved  up<m  the  trial 
Is  conflicting  as  to  his  guilt  of  the 
charge,  he  may,  upon  furntshing  suf- 
ficient security,  be  admitted  to  ball. 
Ex  p.  Ooana,  99  Ho.  191,  12  8W  635, 
17  AmSR  671. 

48.  Com.  V.  Houghton,  8  Mass. 
107;  Com.  v.  Newell,  t  Mass.  245.  See 
also  Com.  v.  Smith.  1  Mass.  245. 

49.  Bx  p.  State,  47  La.  Ann.  6CS,  17 
S   299   (holding  that  the  disagree- 
ment   merely    affords,    fn  connec- 
tion with  other  testimony,  matter  for 
consideration);  Cole's  Case,  4  AbbPr 
NS    <N.    Y.)    280.   6   Park.   Cr.  695 
(where  it  appeared  that  on  a  trial 
for  murder  the  Jury  had  disagreed, 
six  being  In  favor  of  acquittal  and 
six  for  conviction  of  ijiurder,  the  lat- 
ter being  willing  to  And  a  verdict  of 
manslaughter  in  the  third  degree,  and 
It  also  appeared  that  a  second  trial 
could    soon    be    had,   and    that  the 
health  of  the  prisoner  was  not  suf- 
fering materially  by  imprisonment, 
the  court,  after  reviewing,  in  connec 
tlon  with  these  facts,  the  other  cir- 
cumstances of  the  case,  refused  to 
admit   to  ball);   Peo.  v.  Goodwin,  t 
Wheel.  Cr.  (N.  Y.)  443;  State  v.  Sum- 
mons. 19  Oh.  189;  Eix  p.  England,  23 
Tex,  A.  90,  3  SW  714;  Webb  V.  State, 
4   Tex.  A.  167  (for  the  reason  that 
sucb   disagreement  is  not  of  itself 
exclusively  Indicative  that  the  proof 
of  ffullt  Is  not  "evident"). 

-  [a]  TbM  fUlvr*  of  m  petit  Jwej  to 
BBd  a  Twrdlot  does  not  of  itself  en- 
title the  prisoner  to  bail,  but  It  gives 
(urlsdlctlon  to  the  court  to  hear  a 
second  application,  and  justifies  the 
3roductlon  of  new  testimony.  Bx  p. 
Pattlaon,  56  Ml^s.  161. 

tl>l  Th9  dels7  of  a  trial  eanssd 
A*  dlaagreement  of  the  Jxaj  is  not  In 
tHClf  considered  sufRcient  reason  to 
Ldmit  the  accused  to  ball:  It  Is  not 
he  fa.ult  of  the  prosecution,  but  the 
nisfortune  of  both  parties.  In  re 
Slover.  109  Mass.  340;  State  v.  Sper- 
ren,  12  S.  C.  L.  563. 

SO.  £x  p.  McLaughlin.  41  Cal.  211. 
0  AmR  272  (where  the  prisoner  vaS 
tiarsed'  with  murder,  and,  after  be- 
ns confined  seven  months,  was  tried, 
ha  Jury  disagreed  and  was  dls- 
harsed   over,  defendant's  objection 


and  ball  was  allowed);  ICx  p.  Z<ynch- 
ard,  71  Tex.  Cr.  301,  158  SW  620: 
Ex  p.  Baker,  3  RevCrlt  45. 

fil.  Matter  of  Alexander,  59  Mo. 
598,  21  AmR  393;  Peo.  v.  Perry,  8 
AbbPrNS  (N.  T.)  27;  Ex  p.  Kngland, 
23  Tex.  A,  90.  3  SW  714. 

[a]  Where  two  ntooeeidTe  Jwlee 
have  failed  to  agree  In  their  verdict 
on  an  Indictment  for  murder,  that 
fact  Is  a  circumstance  strongly  going 
to  show  that  the  proof  was  not  evi- 
dent nor  the  presumption  great  of 
the  prisoner's  gnUt,  and,  when  cou- 
pled with  other  circumstances,  such 
as  that  the  prisoner  voluntarily  sur- 
rendered himself  to  the  ofilcers,  and 
sutMequently  refused  to  avail  himself 
of  an  opportunity  to  escape  from 
prison,  the  court  may  exercise  its  dis- 
cretion, and  admit  to  ball.  Bx  p. 
Alexander,  59  Mo.  698,  21  AmR  393. 

8S.  [a]  The  pnxpoee  of  ball  oa 
eppeal  (l)  in  a  criminal  case  Is  only 
to  suspend  the  execution  of  Judgment 
so  as  to  maintain  the  status  quo 
pending  the  appeal.  Orr  v.  Jackson, 
149  Iowa  641,  128  NW  958.  (2)  Thus 
Iowa  Code  |  4511  provides  that  the 
court  must  fix  the  ball,  and  this  sus- 
pends Judgment.  Murphy  v.  McMil- 
lan, 69  Iowa  516,  13  NW  664. 

M.  A!a.--Ex  p.  Byrd.  172  Ala.  179, 
55  S  203  (where  Code  [1907]  c  162 
art  2  S  626Z,  as  amended  by  acts 
[1909]  p  62,  allowing  baU,  was  held 
to  have  no  application  to  appeals  in 
cases  of  felony). 

Colo. — Ritchey  v.  Peo.„22  Colo.  251, 
43  P  1026  (holding  that,  where  "Cor- 
poral punishment''^  is  among  the  stat- 
utory exceptions  of  the  right  to  ball 
pending  review,  such  words  do  not 
Include  imprisonment), 

Ind.— Ex  p.  Huffman.  181  I-nd.  241, 
104  NE  eil  (holding  that  the  act  of 
March  4,  1911.  Si  1.  2,  relating  to  ad- 
mission to  ball  pending  appeal,  do  not 
authorise  the  supreme  court  to  admit 
to  ball  pending  a  motion  for  a  new 
trial). 

La.— State  v.  Dnvall,  134  La.  22,  61 
S  387  (holding  that  the  supreme 
court,  having  only  appellate  Juris- 
diction, under  Const,  art  85,  may  not 
ball  an  accused,  pending  an  appeal, 
from  the  affirmance  of  a  conviction 
to  the  supreme  court  of  the  United 
States);  State  v.  Williamson,  185  La. 
662,  669,  65  S  877  (holding  that,  under 
the  consdtutlon  of  1862  and  Const. 
[1913]  art  12,  and  under  Act  No.  121 
of  1855  g  32  [Rev.  St  S  1007],  a  con- 
victed person  who  has  not  been  sen- 
tenced to  death  or  to  imprisonment  at 
hard  labor  may  be  released  on  ball 
pending  appeal). 

Mo. — State  v.  Stevens,  134  Mo.  A 
116,  114  SW  1113  (holdbuK  that,  un- 
der Rev.  St.  [18991  i  2696  [Annot. 
St.  (1906)  p  1689],  a  recognisance 
may  be  taken  on  stay  of  execution 
after  Judgment  conditioned  on  de- 
fendant's due  surrender  of  himself). 

N.  Y. — Peo.  V.  Bauman,  3  N.  Y.  Cr. 
454  (holding  that,  where  a  person 
hae  been  adjudged  guilty  of  a  crim- 


inal offense,  he  1b  not  entitled  to 
bail,  under  Code  Civ,  Proc.  5  2060, 
providing  for  admitting  to  bail  a  per- 
son who  atandH  charfied  upon  a  crim- 
inal accuHiaion  with  a  bailable  of- 
fense, and  who  has  perfected  or  In- 
tends to  take  an  appeal  from  a  final 
order  refusing  to  discharge  him, 
since  the  words  "charRe"  and  "ac- 
CiiEiation"  in  the  Rtaute  mean  that  the 
p*T.-ion  ifi  alk-Ked  to  be  guilty,  and 
not  proved  or  adjudged  lo  be  80). 

Okl.— Terr,  v.  Cooper,  11  OW.  «99j 
6fl  P  S13;  Walnwright  v.  State,  11 
Okl.  Cr.  46,  141  P  1120. 

Tenn.— Butt  v.  State,  175  S\V  629 
(Iioldlng  that,  although  right  to  bail, 
under  Const,  art  1  j  15,  Is  lost  by 
conviction  of  murder  In  the  first  de- 
gree, the  common-law  power  to  ad- 
mit to  hiiil  pending  appeal  reiaalns, 
aiul  mil  St  bi-  fxercined  with  great 
cautiunj. 

Tex.— Ex  p.  Esell,  40  Tex.  461,  19 
AmR  32  (holding  that  a  statute 
which  provides  that  upon  appeal  by 
defendant  In  cases  of  felony  he  shaU 
be  committed  to  Jail  untn  the  de- 
cision of  the  supreme  court  does  not 
violate  a  constitutional  provision 
|tennlttlng  hall  only  before  convlc- 

"After  all  that  has  been  said  and 
written  on  the  subject,  the  only  rule 
which  can  be  deduced  from  the  au- 
thorities is  that  ball  should  be  grant- 
ed or  denied  as  best  effects  exact  Jus- 
tice between  the  government  and  the 
defendant  according  to  the  character 
and  urgencies  of  the  Instant  case, 
determined  In  the  light  of  the  prin- 
ciples of  the  common  law  as  affected 
by  the  enactments  of  Congress.  It 
Is  due  to  social  order  and  proper  re- 
gard, for  the  majesty  of  the  law.  that 
a  sentence,  especially  when  affirmed 
by  an  appellate  court,  should  be  exe- 
cuted without  undue  delay,  and 
courts  should  be  careful  not  to  give 
countenance  to  factious  resistance  to 
the  orderly  operation  of  the  law  by 
lightly  admitting  a  convicted  prison- 
er to  ball.  On  the  other  hand.  It  Is 
also  to  be  borne  In  mind  that  the  law 
Is  quick  to  afford  opportunity  and 
means  to  the  cltlsens  to  redress 
wrongs  at  Its  hands,  and  delighting 
as  it  does.  In  the  liberty  of  the  citi- 
zen, will  not,  except  In  rare  In- 
stances, compel  the  prisoner  to  un- 
dergo sentence  before  the  final  court 
has  spoken,  when  he  Is  honestly  pur- 
suing legal  means  to  avoid  a  con- 
viction." Ex  p.  Harlan,  180  Fed.  119, 
135  raff  218  U.  S.  442,  31  SCt  44,  6i 
L.  ed.  1101.  21  AnnCas  8491. 

[a]  rederat  etatntee  and  nilee«— 
(1)  Under  U.  S.  Rev.  St.  I  1007  pro- 
vldlng  that  a  writ  of  error,  when 
granted  wUhIn  sixty  days  after  the 
rendition  of  the  Judgment  complained 
of,  or  afterward,  with  the  permission 
of  a  Judge  of  the  appellate  court, 
shall  operate  as  a  supersedeas,  and 
under  CIr.  Ct.  App.  Rule  No.  88  (31 
CCA  cvlll.  90  Fed.  cvIU)  such  writ. 
In  the  case  of  a  conviction  of  a  crime 
not  capital,  stays  execution,  but  such 
stay  of  proceedings  does  not  involve 
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But,  under  most  66ti8titntional  or  statntory  pro- 
visions and  rules  of  court,  the  granting  or  refus- 
ing of  bail  pending  an  appeal  after  a  eonviction 
is  generally  witbin  the  discretion  of  the  court,  and 
depends  lai^ly  upon  the  circumstances  of  the  par- 


ticular case.'*  Thus  under  some  proneioiu  the 
granting  of  bail  pending  an  appeal  from  a  eon- 
viction for  a  felony  is  a  matter  of  discretion,**  ex- 
cept in  cases  of  infamous  or  capital  offenses,** 
and  should  not  be  exercised  in  favor  of  the  ae- 


the  qii«HtI<wi  aa  to  whether,  pending 
tlte  writ  or  arror,  defendant  shall  be 

detained  or  kg  at  targe  on  bail.  Mc- 
Knleht  V.  V.  S.,  113  Fed.  461.  51  CCA 
286.  (2)  But  U.  S.  Rev.  St.  S  1016, 
which  provides  that  bail  shall  be 
admitted  on  all  arrests  In  criminal 
CRses  where  the  olTpnse  Is  -not  pun- 
ishable by  de.'iLh.  imd  thai  In  such 
casoB  It  iiiiiy  be  taken  by  any  of  the 
ptTHons  authorized  in  the  prer.'dinK 
section  to  arri-st  and  irTi|)risnri  of- 
fenders, aiitliortzi-s  adtnisf-ion  lu  bill 
at  any  Btaye  *•(  ibe  inoceedlcKs  be- 
fore or  after  hearing.  iTidictnient,  or 
conviction,  .md  intidinR  appeal.  U. 
S,  V.  Louis,  149  Fed.  277,  (3)  Under 
Cir  Ct.  App.  Rule  No.  33  (UiO  Ftid. 
xxjcvl),  providing  that  on  appeal  from 
an  order  discharging  a  writ  of  habeas 
corpus  the  prisoner  may  be  detained 
In  custody  or  enlarged  on  recogni- 
sance, a  prisoner  Indicted  In  one  dis- 
trict and  apprehended  In  another  Is 
not  entitled  as  ii  matter  of  rlRht  to  be 
admitted  to  ball.  Ex  p.  tlreen,  166 
Fed.  657. 

[b]  Is  OUo  it  has  been  held  that 
the  statute  does  not  authorise  the 
court  to  let  to  bail  on  the  allowance 
of  a  writ  of  error  after  conviction, 
State  V.  Clark,  16  Oh.  G»6. 

[c]  Bail  on.  appeal  Sn  federal 
erfmlnri  oaaaa  la  a  tezxttonr  <I)  must 
be  given  as  required  lo  territorial 
crinunal  caaes,  where  there  is  no  fed- 
eral statute  on  the  aubject.  In  re 
Raldler,  4  Okl.  417.  48  P  270:  Ex  p. 
Uurphy,  1  Old.  288,  29  P  «B2.  (2) 
And  where  the  laws  of  a  territory 
allow  appeals  In  all  casea,  and  a 
person  convicted  of  crime  has  ap- 
pealed, he  should  be  admitted  to  ball 
pending  appeal,  in  the  absence  of 
any  provision  in  the  laws  of  the 
United  States  on  the  subject.  Ex  p. 
Murphy.  1  Okl.  288,  29  P  652. 

[dj  Wliere  flie  offnue  was  oae 
for  wUoh  the  ooart  mlgbt  aeateBos 
for  a  felony  or  nlsdomMmor  and  the 
appeal  is  not  frivolous,  the  accused 
should  be  admitted  to  bail  pending 
an  appeal.  Peo.  v.  Perdue,  48  Cal. 
652;  Kx  p.  Hoge,  48  Cal.  3. 

[e]  Dnilng  tlm*  riven  to  oonsMl 
to  prepara  %  oaaa  and  move  in  ar- 
rest of  Judgment,  bail  cannot  be 
Uken.  U.  S.  V.  Devlin.  25  P.  Cas. 
No.  14,955,  7  Int.  Rev.  Rec.  44. 

[f]  Whera  fba  torm  of  Imprlson- 
maat  b^riaa  oa  Uw  day  aaatenoe  la 
proBrOnnoed,  a  prisoner  who  sues  out 
a  writ  of  error  after  being  sentenced 
should  not  be  let  to  ball.  Pao.  v. 
Restell.  3  HowPr  (N.  T.)  261. 

64.  U.  8.— McKnlght  v.  U.  8.,  113 
Fed.  451,  51  CCA  285  (temporary 
bail). 

Cai.— Ex  p.  Veil,  41  Cal.  29. 

Colo. — Rltchey  v.  Peo.,  22  Colo.  261, 
43  P  1026. 

D.  C. — In  re  Moss,  22  App.  474. 

Fla.— Miller  v.  State.  15  Pla.  576 
(on  writ  of  error). 

Hawaii.— Matter  of  Ching  Tal.  18 
Hawaii  473  (where  the  court  said: 
"On  an  appeal  from  a  Judgment  on  a 
writ  of  habeas  corpus  remanding  a 
convicted  prisoner  to  custody,  the 
court,  tn  Its  discretion,  refuses  to 
admit  to  ball  pending  the  appeal, 
since  no  proceeding  Is  pending  to  se- 
cure a  review  of  any  action  of  the 
court  In  which  the  tietltloner  was 
convicted  or  sentenced"). 

Ida.— In  re  Kell,  12  Ida.  749,  87  P 
881. 

Iowa. — Murphy  v.  McMillan.  69 
Iowa  515,  13  NW  654. 

Mich. — Peo.  V.  West,  143  Mich.  686, 
107  P^W  283. 

Miss.— Ex  p.  Wray,  10  MIsa.  871; 
Ex  p.  Dyson,  25  Miss.  356. 

Mo. — Stale  v.  Cunningham,  61  Mo. 
479  (holding  that,  where  a  motion  to 
quash  an  Indictment  Is  sustained  and 


an  appeal  Is  taken,  defendant  may  be 
held  in  custody,  or  required  to  give 
bail). 

Nebr.— Ford  v.  State,  42  Nebr.  418, 
60  NW  960. 

Nev.— Slate  v.  Smith,  33  Nev.  435, 
111  P  929. 

N.  T. — Peo.  V.  Lohman.  2  Barb.  450; 
Peo.  V.  Reslell,  3  HowPr  261;  Tatea 
V.  Peo.,  e  Johns.  337. 

N.  C— Slate  v.  Ward,  9  N.  C.  44S. 

Pa. — Com.  V.  Myers,  137  Pa.  407,  21 
A  246;  Com.  v.  Bartllson,  85  Pa.  482 
(holding  that,  upon  quashing  an  indict- 
ment and  pending  a  removal  of  the 
case  to  the  supreme  court,  the  court 
has  discretion,  pending  certiorari  or 
writ  of  error,  to  hold  defendant  to 
ball  or  to  release  bim  on  his  own  re- 
cognisance). 

Vt.— In  re  ComoUI.  78  Vt.  837,  63 
A  184. 

Wyo. — In  re  Boulter,  6  Wyo.  268, 
89  P  875. 

Eng. — Ex  p.  Lord,  4  D,  A  L.  406 
(holding  that  where  an  application 
was  pending  to  set  aalde  a  convic- 
tion for  error  apparent  on  Its  face, 
the  accuaed  who  was  In  prison  could 
be  admitted  to  ball). 

[a]  VaOscal  oouts.—The  rules  of 
the  supreme  court  of  the  United 
States  permit  persons  convicted, 
when  they  appeal  to  the  supreme 
court,  to  be  admitted  to  ball,  but 
leave  the  question  of  admitting  to 
ball  to  the  discretion  of  the  court 
below,  U.  S.  v.  Hudson.  C6  Fed.  68 
[app  dlsm  1?  set  994  mem,  41  L.  ed. 
1178  memi;  U.  S.  V.  Simmons.  47  Fed. 
723,  14  LRA  78.  See  also  supra  noU 
63  Ul. 

[b]  Time   of  ItatL^Where  one 

convicted  of  crime  Is  admitted  to 
ball  pending  a  writ  of  error,  the  ball 
should  be  allowed  for  a  time  only 
BulTlclent  to  insure  the  filing  of  the 
transcript  In  the  court  of  appeals 
within  a  reasonable  time,  reserving 
the  question  of  further  bail  until  the 
lapse  of  the  time  thus  fixed.  Mc- 
Knight  V.  U.  S.,  113  Fed.  461,  61  CCA 
286. 

[c]  iragleot  la  seoarlsw  balL^ — 

Where  an  order  has  been  made  ad- 
mitting a  person  convicted  to  bail 
pending  his  appeal*  therefrom,  but  he 
neglects  to  secure  ball  for  four 
months  thereafter,  and  the  accused 
is  In  confinement,  and  the  appellate 
court  in  session,  his  ball  should  be 
refused  until  an  application  has  been 
made  to  advance  the  case  on  the 
docket  of  the  appellate  court,  for 
the  reason  that  the  public  interest 
demands  a  speedy  disposition  of  the 
case.  U.  S.  v.  Simmons,  47  Fed.  723, 
14  LRA  78. 

Jd]  Onated  with  oaatloa  aftox 
awmaaoa. — (1)  But  the  application 
to  be  let  to  bail  will  be  granted  with 
great  caution  after  afllrmance  of  a 
conviction  by  the  supreme  court  and 
pending  a  writ  of  error  to  the  court 
of  appeals  (Peo.  v.  Lohman,  2  Barb. 
(N.  T.)  450),  (2)  even  though  the 
statute  authorises  ball  pending  an  ap- 
peal (Peo.  v.  Lohman,  supra). 

[e]  Paadlag  OMrtiorszi. — Where 
defendant  has  lost  his  appeal,  but  Is 
granted  a  writ  of  certiorari  In  lieu 
thereof,  the  granting  of  the  writ  has 
the  effect  of^an  appeal  aa  to  a  stay 
of  execution,  and  If  the  offense  is 
bailable  he  Is  entitled  to  ball.  State 
V.  Walters,  97  N.  C  489,  t  SB  G89,  2 
AmSR  210. 

[fl  Befnaaa  to  MS  voUU— Where 
the  appeal  raises  questions  of  a  seri- 
ous nature,  a  refusal  to  admit  to  bail 
in  a  bailable  case  Is  null  and  void. 
In  re  Montague,  70  Mich.  157,  18  NW 
16. 

 [g]   TiolaUoa  of  olty  ortlaanea.— 

Where  petitioners  in  habeas  corpus 
had  been  duly  convicted  of  violating 


a  city  ordinance  and  sentenced  In  u- 
cordance  with  law,  the  court  pnv- 
erly  refused  in  Us  discretion  to  r«- 
lease  them  on  ball  on  their  bringi&c 
error  to  the  refusal  to  discharge 
them  on  habeas  corpus.  Shuler  t. 
WIlUs,  126  Ga.  78,  64  SB  9«6. 

[h]  IfaBdaaaa  lies  to  compel  tb« 
trial  court  to  exercise  Its  discretion, 
but  not  to  review  It  when  It  has  been 
exercised.  Hudson  v.  Parker,  166  U. 
S.  277,  15  set  460,  39  L.  ed.  iu  [rev 
66  Fed.  «8J. 

55.  U.  8. — Clawson  v.  U.  8.,  113  L*. 
8.  142,  6  set  393,  28  L.  ed.  957  (hold- 
ing, where  the  laws  of  a  terrltorr 
provided  that  a  person  convicted  of 
crime  could  appeal  therefrom  and  ob- 
tain   a    stay    of    execution    upoa  a 

Judge's  certificate  that  there  was.  In 
lis  opinion,  probable  cause  for  tbc 
appeal,  and  also  provided  that  where 
the  sentence  was  only  for  the  pay- 
ment of  a  fine  the  accused  could  be 
admitted  to  bail,  as  of  rl^t.  but 
that  It  was  a  matter  of  discretion  lo 
other  cases,  that,  where  the  seo- 
tence  Imposed  was  the  payment  of  a 
fine  and  Imprisonment  alsoL  admis- 
sion to  ball  was  matter  of  dlaer^ 
tlon,  and  not  of  right):  McKnlght 
U.  S.,  113  Fed.  461,  61  CCA  286  (hold- 
ing that,  under  the  act  to  establish 
the  circuit  court  of  appeala  tact 
March  8,  1891.  c  617  I  111.  proVu- 
Ing  that  all  provisions  of  Uw  in 
force  regulating  appeala  or  writs  of 
error.  Including  provisions  for  bonds 
or  other  securities,  shall  regulate 
such  proceedings  In  that  court,  aad 
under  Rule  No.  88  of  such  court,  the 
court  haa  the  power,  and  It  Is  gea- 
erallv  Its  duty,  to  admit  to  bail,  ^er 
conviction  of  a  crime  not  capital, 
pending  a  writ  of  error). 

Qa. — Vanderford  v.  Brand.  126  (3a 
67,  71,  54  SE  822.  9  AnnCas  <17  (cit 
Cyc]  (holding  that,  where  a  person 
Indicted  for  crime  was  found  guntr, 
with  a  recommendation  to  mercy, 
and  sentenced  to  the  penitentiary  tor 
twenty  years,  and  thereupon,  after 
refusal  of  a  new  trial,  filed  a  bill  of 
exceptions,  he  was  not  entitled  as  a 
matter  of  right  to  demand  that  be 
should  be  admitted  to  twU,  but  the 
allowance  of  ball  was  within  the 
sound  discretion  of  the  presiding 
Judge). 

Ida.~Ex  p.  Schrlber,  19  Ida.  531. 
114  P  29,  37  LRANS  693  and  nota 

Miss. — Ex  p.  Prewltt.  88  S  225. 

Nebr. — Ford  v.  State,  42  Nebr.  411 
SO  NW  960  (holding  that  the  grant- 
ing of  ball  rests  In  the  court's  dis- 
cretion after  conviction  for  a  felooy 
and  petition  In  error,  and  a  ahowlar 
of  probable  ravarsal). 

Okl.— In  re  Shoemaker,  t  Okl.  m 
39  P  284. 

8.  C— State  V.  UcV^n,  SS  &  C 
696.  14  SE  289  (after  coaTlctlOB  ^ 
manslaui^ter). 

Tenn. — Butt  v.  State.  175  SW  &» 
(holding  that  one  oonvlct»d  of  firet 
degree  murder  and  sentenced  to  lift 
Imprisonment  Is  not  entitled  «s  a 
matter  of  right  to  bail  pending  ap* 
peal,  under  C!onet.  art  1  |  tS>. 

See  also  cases  supra  Tiote  64. 

[a]  thm  faet  that  Mftadaat  kss 
baaa  triad  aad  aoanetsd  tluna  ttass 
on  the  same  Indictment  for  wibis- 
sling  funds  of  a  national  bank  Is  not 
sufficient  ground  for  denying  bell 
pending  a  third  writ  of  error.  Mc- 
knight T.  U.  8.,  lis  Fed.  461.  SI 
CCA  286. 

lb]  Aflar  eoarletioa  ter  b»Jsij 
defendant  may  b«  admitted  to  ma 
pending  the  hearing  and  datenala*- 
tlon  of  a  motion  for  a  new  trisl 
State  V.  aranvelle,  9  Oh.  Dec  (Re- 
print) 626.  16  ClncLBul  41*. 

56.  Ala.—SUte  v.  Weaver,  ir 
Ala.  672,  62  S  628  (holding  that,  aa- 
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flmed,'^  especially  where  the  i^peal  is  friTolons  and 
taken  merely  for  delay,'"  unless  there  are  q>eeial  or 
axtnundinaiy  cirennutances  making  it  right  and 
proper  to  grant  if  But  bail  is  usually  allowed, 
pending  appeal,  in  eases  of  minor  offenses,  sueb 


as  misdemeanors;*^  and  under  some  provisions  bail 
is  demandable  as  a  matter  of  right  upon  an  appeal 
from  a  conviction  for  a  misdemeanor,*^  or  even  for 
a  felony.** 

The  right  to  have  a  cartilicate  of  probable  cam* 


dw  Q«n.  Acts  Bp.  Sub.  [190»]  p  61, 
oonterrlnsr  the  nf  ht  to  ball  jMndlng 
appeal,  except  to  those  under  sen- 
tenoe  of  death  or  under  sentence  tor 
tenni  loncer  than  flva  years,  one 
convicted  of  murder  In  the  second 
degree  and  sentenoed  to  Imprison- 
ment for  fifteen  years  is  not  entitled 
to  Ml  pending  his  appeal). 

Iowa.— Baldwin  v.  Westenhaver,  7S 
Iowa  S47,  S»  NW  882  (holding  that 
under  [18781  e  lOS,  one  convicted 
of  murder  In  the  second  degree  Is 
not  entitled  to  hall  pending  an  appeal 
from  a  conviction). 

La.— Bx  p.  State,  106  La.  221,  SO  S 
746. 

Mo.— Bx  p.  Heath,  227  Mo.  393,  126 
ffW  lOSl  (under  sentence  of  death  or 
life  Imprisonment). 

N.  T.— Peo.  V.  Kaiser,  150  App.  Dlv. 
915,  186  NTS  694  (holding  that,  un- 
der 0>de  Civ.  Proc.  |  2060,  a  refusal 
to  admit  to  bail  a  person  convicted 
of  crime  pending  an  appeal  from  an 
order  granting  a  retrial  on  the  •In- 
dictment was  proper). 

Sal  laXmlmna,  (l)  under  Oust. 
98)  art  12,  and  Rev.  St.  j  1007, 
requiring  only  persons  convicted  of 
crime  and  sentenced  to  death  or  im- 

Crlsonment  at  hard  lat>or  to  be  kept 
1  oonflnement  pending  appeal,  where 
an  accused  has  been  convicted  of  an 
offense,  the  sentence  for  which,  when 

E renounced,  may  be  imprisonment  at 
ard  labor,  he  Is  not  entitled  to  bail 
between  the  time  of  conviction  and 
sentence.  SUte  v.  Williams,  110  La. 
957,  85  S  140;  State  v.  Collette.  106 
La.  221.  SO  S  746.  See  also  supra  I 
18&.  W  Thus  In  such  a  case  the 
accused  Is  not  entitled  to  bail,  iwnd- 
ing  a  suspensive  appeal  by  the  state 
from  an  order  in  arrest  of  Judg- 
ment, for  defects  In  the  indictment. 
StAte  V.  Anselm,  48  La.  Ann.  196,  8  S 
&S3.  (3)  The  term  "imprisonment  at 
hard  labor,"  as  used  In  such  pro- 
vision, means  imprisonment  at  hard- 
labor  In  the  penitentiary,  and  not 
work  on  public  works.  State  v.  Col- 
lette, supra. 

[b]  0m  mouom  la  arvsM  of  Jmdr- 
■sMrt  or  tor  »  sew  trial,  after  con- 
viction of  an  Infamous  offense,  the 
accused  will  not  he  admitted  to  bail. 
State  v.  Connor,  2  8.  C.  L.  84. 

BT.  U.  8.— U.  8.  V.  Hudson.  66  Fed. 
68  Capp  dtsm  17  SCt  894  mem.  41 
ed.  1178  mem]. 
Cal.— Biz  p.  Smith,  M  Cal.  7».  26 
P  SIS;  Peo.  V.  Marshall,  SS  Cat  886; 
Bx  p.  Smallman,  64  Cal.  86;  Ex  p. 
MarCa^  4»  Cal.  680;  Bx  p.  Hatch.  16 
Cal.  A.  186.  114  P  410. 

111. — Bennett  v.  Peo.,  94  111.  681 
(larceny). 

Miss. — Winegarden  v.  State,  87 
Ulas.  264,  S9  S  1018  (holding  that, 
ander  Rev.  Code  [1892]  |  66.  requlr- 
.ng  the  exercise  of  great  caution  in 
>raering  ball  after  conviction  of 
>lony.  the  refusal  of  ball  pending 
kppeal  from  a  conviction  for  grand 
arceny  of  a  defendant  forty-nine 
'ears  of  age,  because  of  alleged  ill 
lealth,  consisting  of  heart  disease, 
.sthma.  catarrh,  and  Indigestion,  was 
lot  an  abuse  of  discretion);  Hill  v. 
ttate.  64  Miss.  481,  1  8  494  (facts 
lOt  sufficient  to  Justify  release  in 
ase  of  manslaughter). 
N.  Y. — Peo.  V.  Bowe.  58  HowPr  893. 
Tex. — ^Warnock  v.  State,  6  Tex.  A. 
SO. 

Wyo. — In  re  Boulter,  6  Wyo.  263,  89 
■  875. 

[a]  readlBff  aa  appeal  hw  one  la 
■atodr.  aader  aa  extraditios  war- 
urt,  from  an  order  In  a  habeas 
>rpu8  proceeding  remanding  him  to 
istody,  he  Is  not  entitled  to  be  ad- 
iltted  to  hall.  In  re  Poye,  21  Wash. 
iO._  67  P  885. 

ML     Peo.  V.  West,  148  Mich.  BS«; 


107  NW  288  (boldlnc  that,  wheo-e  ex- 
ceptions before  sentence  In  a  crim- 
inal case  are  allowed  under  Comp.  L. 
li  11,964,  11.968.  accused  has  a  right 
to  ball  pending  determination  of  nls 
case  In  the  supreme  court,  unless  the 
circuit  Judge  is  clearly  of  the  opin- 
ion that  the  exceptions  are  frivolous, 
Immaterial,  or  Intended  only  for  de- 
lay); State  V.  Daniel.  80  N.  C.  81. 

M.  CaL— Ex  p.  Smith.  89  Cal.  78, 
26  P  638;  Peo.  v.  Marshall.  69  Cal. 
886;  Ex  p.  Smallman,  64  Cal.  35;  Bx 
p.  Marks,  49  Cal.  680;  Bx  p.  Hatch. 
16  C^al.  A.  186,  114  P  410. 

III.— Bennett  v.  Peo.,  94  111.  681 
(larceny,  where  it  is  clear  that  there 
can  be  no  conviction  on  another 
trial). 

Miss. — Bx  p,  Atkinson,  101  Miss. 
744,  56  S  21S;  Wheeler  v.  State,  76 
Miss.  266.  24  8  310  (holding  that, 
pending  an  appeal  from  a  conviction 
for  receiving  stolen  goods,  accused 
should  be  let  to  bail  where  it  appears 
that  he  is  fifty  years  of  age  and  suf- 
fering from  heart  disease,  and  that 
further  confinement  will  aggravate 
the  trouble  and  may  cause  his  death). 

Nebr.— Ford  v.  State,  42  Nebr.  418. 
60  NW  960  (holding  that  the  right 
to  give  bail,  pending  proceedings  by 
petition  In  error  after  conviction  for 
a  felony,  rests  in  the  discretion  of 
the  court,  and  that  this  discretion 
may  be  exercised  upon  a  showing  of 
probable  error  calling  for  a  reversal 
of  the  Judgment). 

N.  Y.— Peo.  V.  Bowe.  68  HowPr  898. 

Pa. — Respublica  v.  Jacob.  1  Smith 
L.  67  (larceny,  until  motion  for  new 
trial). 

W.  Va.— Ex  p.  Hill,  61  W.  Va.  686. 
41  SB  908  (holding  that  after  con- 
viction of  a  felony  there  can  be  no 
allowance  of  bail  pending  appeal  un- 
less for  some  «xtrac»rdlnary  cause 
not  growing  out  Of  the  criminal  act, 
such  as  for  lllneas  aggravated  by  Im- 
prisonment, with  strong  probablo  rea- 
son to  apprefaSBd  that  unprlaonment 
will  be  fiital). 

[a]  yiaaMlal  iajary.  On  appeal 
from  a  conviction  of  manslaughter, 
where  the  accused  had  been  sen- 
tenced to  Imprisonment,  proof  that 
his  crops  needed  his  attention,  that 
his  wife  was  delicate,  and  that  he 
would  be  mined  financially  If  im- 
prisoned did  not  warrant  his  release 
on  bail  pending  each  appeal.  Hill  v. 
State,  64  Miss.  431,  1  3  494. 

[bj  Miabssilsuiept {  slokas— ■  The 
fact  that  a  defendant  convicted  of 
the  crime  of  embesslement  Is  so  af- 
flicted with  catarrh  and  asthma  that 
confinement  in  the  county  Jail,  un- 
der the  conditions  there  existing,  will 
endanger  his  health,  and  probably  be 
attended  with  fatal  results  within  a 
few  months.  Is  such  an  extraordinary 
circumstance  as  to  make  It  a  proper 
exercise  of  discretion  to  admit  htm 
to  ball  pending  an  appeal.  In  re 
Ward,  127  Cal.  489,  59  P  894.  47  LRA 
496. 

eO.  Peo.  V.  Folmsbee.  80  Barb.  (N. 
Y.)  480;  Bx  p.  Doyle.  62  W.  Va.  280. 
288,  67  SB  824  [clt  Cyc]. 

[a3  At  eemiaoa  law  a  person  con- 
victed of  a  misdemeanor  was  hot  en- 
titled as  of  right  to  hall  pending 
appeal.  In  re  Comolll,  78  Vt.  837,  68 
A  184. 

Cb]    SettlBC  aside  reoognlsaaos^ 

Where,  on  appeal  from  a  conviction 
for  misdemeanor  by  a  Justice  of  the 
peace,  defendant  procures  a  continu- 
ance and  enters  Into  a  recognizance 
for  his  appearance  at  the  next  term 
of  the  district  court.  It  Is  not  error 
to  refuse  to  set  aside  the  recogni- 
sance previous  to  his  trial  in  the 
district  court.  State  V.  Allison,  44 
Kan.  428,  24  P  984. 


[0}    OoaudttBsnt  la  •aMmUmb-M 

Under  a  provision  that  all  prisoners^ 
unless  In  executlop.  or  committed  for 
capital  offenaes,  Vheo  the  proof  is 
evident  or  tha  Aniuiwtfop  greats 
shall  be  bailanri'*BF^^6lmt^^^ 
ties,  etc.,  wnere  "i.  'defendant  -bam 
been  convicted  of  a  misdemeanor, 
sentenced  to  the  house  of  correction 
for  a  term,  and  is  in  the  custody  of 
the  sherlfE  on  the  mittimus.-  he  Is  flti 
execution."  and  is  not  entitled  as  of 
right  to  ball  under  such  provision 
pending  aj>i)eal,  although  the  final 
Cordtiiliiiient  has  not  been  made.  In 
r^  Cnmolli.  78  Vt.  337.  G3  A  184 
(iindiT  Const,  art  2  5  33).  ... 

61.  r.  S.— Clawson  V.  U.  S.,  113  0. 
8.  set  393.  28  L.  ed,  957. 

Ui:,.—i:\  II.  S.hriber.  19  Ida.  531, 
11  I  I'  j:*,  r.  l.i:.\NS  693  (holding 
that,  iinihr  iiK'  express  provisions 
of  R<-v.  t'udi's  I  8104,  an  accuKfii, 
pciuUiiK  aiiin.>:.i  1<)  ihp  supreine  court 
from  a  Judsmenl  imiioptnfr  a  fine 
only,  is  eniUled  lo  ;is  a  matter 

of  right). 

La. — State  v.  HolUngs worth.  68  8 
387  (holding  that  a  defendant  con- 
victed of  a  misdemeanor  in  an  un- 
appealable case  Is  entitled  to  be  re- 
leased on  ball  during  the  pendency 
in  the  supreme  court  of  his  applica- 
tion for  a  review  of  such  conviction). 

Mo.— Ex  p.  McAnally,  199  Mo.  il2, 
97  SW  021  (holding  w-here,  under 
Rev.  St.  [18BS]  I  2«98,  which  pro- 
vides that  an  appeal  from  a  Judg- 
ment In  a  orimlnal  case  shall  stay 
execution  only  when  aa  order  Is 
made  directing  a  stay,  and  !  2702, 
which  declares  that  any  court  or 
Judge  authorised  to  grant  an  appeal 
may,  on  habeas  corpus,  admit  to  hail, 
one  was  convicted  of  misdemeanor 
and  granted  an  appeal  to  the  court 
of  appeals,  although  no  stay  of  exe* 
ontlon  was  ordered,  and  although  he 
was  .not  brought  before  the  oourt  on 
habeas  corpus,  he  having,  with  the 
approval  of  the  circuit  court,-  exe- 
cuted a  bond  to  answer  with  hts  <body 
the  remilt  of  the  appeal,  the  circuit 
court  had  no  authority  to  order  his 
commitment  pending  tne  appeal). 

Tex. — Oolden  v.  State,  32  Tex.  737 
(holding  that  in  all  cases  of  misde- 
meanor on  appeal  defendant  -must 
give  ball  for  appearance,  piay  the  Ana, 
or  go  to  Jail). 

Wash. — Packenham  v.  Reed;  87 
Wash.  268,  79  P  786  (where  an  in- 
fant convicted  of  a  misdemeanor 
and  committed  to  the  reform  school 
was  allowed-  ball  pending  an  ap- 
peal). 

E;ng.-~Dugdale  v.  Reg..  S  B.  ft  B. 
129,  75  BCL  120,  80  BngLftBci  St,  118 

Reprint  717. 

[a]  Ball  oa  appeal  turn  tnagis- 
trats's  oourt. — On  an  appeal  from  a 
conviction  had  In  a  magistrate's 
court  for  any  offense  cognlxable  by 
him,  ball  Is  allowable  of  course. 
Sbupe  V.  State,  40  Nebr.  524,  59  NW 
100;  Rex  v.  Reader,  Str.  631,  93  Re* 
print  681. 

[b]  VpoB  notlos  of  latsattoa  to 
applT  for  revlsw. — Whether  defend- 
ant should  be  released  upon  his  giv- 
ing notice  of  his;  intention  to-  apply 
to  the  supreme  eotlrt  for  a  review  of 
hts  conviction  is  largely  within  th« 
discretion  of  the  trial  Judge  who, 
however,  should  accept  ball  unless 
he  has  reason  to  belfeve  and  does 
believe  that  the  notice  Is  not  given 
In  good  faith  and  will  not  at  once  be 
followed  by  the  application  to  thi  su- 
preme court.  State  v.  Hollings- 
worth,  (La.)  68  3  387. 

63.  In  re  Truskett.  84  Kan.  869, 
115  P  575  (holding  that,  under  L. 
[19031  c  389  t  1  tOen.  St.  (1909)  | 
6861  (Code  Or.  Proc.  1  287)],  relating 
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iMved  as  provided  for  some  statntes  does  not 
neceBsarily  involve  the  right  of  admission  to  bail 
after  conviction  of  a  felony.** 

Where  ball  pendinf  appeal  ia  granted,  it  has  been 
held  that  the  accused  is  entitled  to  his  liberty,  al- 
though no  order  haa  been  made  staying  the  exeoa- 
tion  of  his  sentence.** 

[i  188]  (8)  Where  OonTietion  Is  Berersed. 
Where  a  conviction  has  been  reversed  the  prisoner 
is  not  entitled  to  release  by  virtue  of  his  former 
bail  bond;"  but  it  has  been  held  that  a  new  recog- 
nizanoe  for  appearance  is  valid  when  taken  after 
judgment  reversed  for  error,'*  although  the  order 
of  reversal  is  snbsequently  set  aside,**  and  that 
where  the  conviction  is  for  a  lesser  d^^  than 
that  charged,  and  is  reversed,  the  prisoner  is  en- 
titled to  bail." 

189]  (9)  Where  Second  Application  Is  Made. 
A  valid  judgment  on  habeas  corpus  denying  bail 
is  res  adjudicata  unless  reversed,*"  and  it  continues 
as  a  bar  throughout  the  same  case  and  after  in- 
dictment, so  as  to  preclude  allowing  bail  on  a  sec- 
ond application  therefor  on  a  state  of  facts  existing 


when  the  judgment  was  rendered;**  nor  can  the 
accused  make  a  second  application  to  the  low 
court,  and  take  such  exceptions  as  will  bring  Ae 
original  judgment  and  evidence  before  the  if- 
pellate  court.'^  But  such  bar  may  be  avoided  if 
Bome  new  state  of  the  case  which  would  be  a  gioosd 
for  granting  bail  exclusive  of  the  testimony  giTCi 
on  the  flrst  hearing.*'  And  if,  after  admission  t» 
bail  of  one  indicted  for  murder,  the  cause  is  (US' 
missed,  he  is  entitled  to  bail  where  he  is  again  in- 
dicted, for  his  right  to  bail  is  also  res  adjudicata;^* 
and  where  bail  has  been  fixed  before  indictment  the 
accused  may  again  be  bailed  after  indictment  iC 
proper  npon  the  facts.** 

[$  190]  (10)  Effect  cff  Aoanittal  on  Similar 
dictment.  Where  several  indictments  for  the  same^ 
offense  are  founded  on  a  single  criminal  transac- 
tion, an  acquittal  of  the  prisoner  on  one  of  thent 
has  been  held  to  furnish  such  a  presumption  of 
his  innocence  in  the  others  as  to  entitle  him  to- 
bail  therein.**  But  it  is  otherwise  where  the  io' 
dictments  relate  to  different  transactions,  althoogb 
the  offense  is  the  same  in  each.** 


to  stay  of  execution  In  criminal 
OEMS,  a  defendant  convicted  of  a 
felony  la  entitled  to  ball  as  a  matter 
of  riKht,  and  that,  when  an  ap- 
peal has  heen  perfected,  a  stay 
will  be  granted  on  defendant  sriving 
bond). 

[bJ  In  t^*ii**'THlit^  ball  ia  a  constl- 
tutlonal  rtght  except  In  capital  cases, 
and  In  caaes  not  within  the  constitu- 
tional exception  the  court  haa  no  dis- 
cretion to  refuse  ball  even  pending 
appeal  from  a  conviction.  Oovernor  v. 
Fay,  8  La.  Ann.  4*0;  State  v.  Roger,  7 
Ia.  Ann.  382;  In  re  Longworth,  7  La. 
Ann.  247.  Under  Const.  <1S98>  art 
12.  and  Rev.  St  I  1007  see  Ebc  p. 
State,  108  La.  221,  20  S  740. 

SS.  In  r«  Nell.  12  Ida.  749,  87  P 
881. 

[a]  Ia  v«w  Tork  (1)  under  Code 
Cr.  Proc.  II  627,  62?,  SSS,  a  de- 
fendant who  has  been  convicted  of 
an  offense  not  punishable  with  death, 
and  has  been  sentenced  to  pay  a  fine 
and  to  Imprisonment,  la  not  entitled 
to  li.iil  after  appeal  pending  an  appli- 
cation for  a  .certificate  of  reasonable 
doubt,  although  he  has  obtained  a 
slay  pending  surh  application.  Peo. 
V.  Reardon.  186  N.  T.  184.  78  NE  860 
[rev  112  App.  DIv.  868,  98  NYS  399, 
20  N.  Y,  Ct  67].  [2)  An  accused  la 
not  dei)riv.?d  of  liherty  without  due 
prore.as  of  law  bv  N.  T,  Code  Cr. 
Proc.  SS  527  £.r.5,  providing  for  ball 
on  appeal  of  defendant  from  convic- 
tion of  a  crime  not  punishable  with 
death  only  when  there  Is  a  stay  of 
proceedings  by  flllng  a  certificate  of 
a  Judge  that  there  is  a  reasonable 
doubt  whether  the  judgment  should 
stand:  nor  ere  such  sections  repug- 
nant to  U.  S.  Const,  art  4  J  2,  guaran- 
teeing to  cltUens  of  each  state  all  the 
privileges  and  Immunities  of  cltlsens 
of  the  several  states.  UcKane  v. 
Durston.  168  U.  S.  684.  14  SCt  912.  28 
L.  ed.  8«7. 

64.  In  re  Bauer,  112  Ho.  221,  20 
6W  488.  Compare  Peo.  v.  West,  143 
Ulch.  686,  107  NW  282. 

es.  Ex  p.  Williams,  114  Ala.  29.  22 
8  448  (holding  also  that  the  fact  that 
defendant  waa  admitted  to  ball  before 
a  trial  for  murder  In  the  flrat  degree 
will  not  be  considered  In  determining 
his  rlrht  to  ball  after  conviction  re- 
versed). Contra  Jenklna  v.  State.  46 
Tex.  Cr.  2SS,  76  SW  464-  Ex  p.  Augus- 
tine, 33  Tex.  Cr.  1.  28  8W  689,  47 
AmSR  17:  Bx  p.  Ouftee,  8  Tex.  A. 
409. 

ee.  Howerton  v.  Com.,  187  Ky.  73, 
122  SW  173  (construing  Cr.  Code  9 
860,  as  amended  by  acts  [1904]  c  64, 
and  Cr.  Code  |  76);  Brewer  v.  State, 
6  Lea  (Tenn.)  198.  See  also  Hull  v. 
Bellly,    87    Mich.    497,    49    NW  869 


(where  the  prisoner's  conviction,  of 
murder  was  reversed  with  order  for 
a  new  trial,  and  he  was  admitted  to 
bail).  But  see  Splllman  v.  Com.,  6 
Ky.  Op.  184. 

[a]  meveml  of  r«TOoatloB  mt  par- 
doa. — Where  the  court  of  criminal 
appeals  found  that  the  governor  was 
without  authority  to  revoke  a  condi- 
tional pardon  merely  because  he 
deemed  that  It  had  been  improvi- 
dently  vranted.  and  the  state  moved 
for  a  renearlnB,  the  relator  should  be 
.''dmltted  to  bail  pending  that  motion. 
Ex  p.  Rice,  72  Tex.  Cr.  &87,  162  SW 
891. 

er.  Brewer  v.  State,  6  Lea  (Tenn.) 
198. 

08,  Bute  V.  Halm,  22  Iowa  640,  61 
NW  246  (holding  that  a  conviction  of 
murder  In  a  less  degree  than  that 
charged  operates  as  an  acquittal  of 
the  latter,  and  upon  a  reversal  the 
prisoner  stands  as  unconvicted  and 
may  be  let  to  ball  even  though  the 
statute  precludes  allowing  ball  for 
murder  after  conviction):  Ex  p. 
Moore.  46  Tex.  Cr.  417.  80  BW  620 
(holding  that,  where  a  defendant 
charged  with  murder  fn  the  first  de- 
gree wafl  acquitted  of  that  offense  by 
virtue  of  a  conviction  of  murder  in 
the  second  degree,  which  was  re- 
versed for  an  irregularity,  he  waa 
entitled  to  bail,  since'  he  could  not  be 
again  proaeonted  for  a  capftaT  of- 
fense). 

ee.  state  Madlaon  County  Ct., 
186  Ho.  823,  87  SW  1126. 

[a]  The  preaiiMtlon  exists,  un- 
less rebutted,  that  the  court's  refusal 
of  ball  was  proper  upon  the  evidence, 
and  that  abuse  of  discretion  must 
therefore  be  shown  to  Justify  dis- 
turbing such  refusal  upon  proceeding 
In  review  thereof.  State  v.  Madlaon 
County  Ct.,  136  Mo.  323,  37  SW 
1126. 

70.  Ex  p.  Hamilton.  66  HIsa.  98, 
2  8  68  (under  Code  [1880]  I  2SS4. 
declaring  the  effect  of  Judgments  on 
habeas  corpus);  Ex  p.  Pattlson,  68 
Miss.  161. 

[a]  The  oonrt,  althongli  not  Iwvad 
BO  to  do.  mar  deoUne  to  hear  an- 
other sBPllaaWon  based  on  the  same 
facta,  where  the  record  of  the  court 
shows  that  the  facta  and  circum- 
stances attending  the  commission  of 
the  offense  with  which  the  prtaoner 
waa  charged  had  been  inquired  Into, 
on  the  application  by  him  for  ball. 
Ex  p.  Campbell.  20  Ala.  89. 

[b]  On  eertlonut  an  order  of  a 
Justice  of  the  supreme  court  admit- 
ting to  ball  on  application  made  after 
refuaal  of  ball  by  the  commlttins 
magistrate  will  be  reversed,  as  the 
matter  became  res  adjudicate  before 


it  waa  brought  before  aald  Justice. 
Peo.  V.  Cunningham.  3  Park.  Cr.  (N.. 
T.)  831  [rev  3  Park.  Cr.  620], 

Tl.    Ex  p.  Carroll,  36  Ala.  200. 

7fl.  Ex  p.  Turner,  112  Cal.  627,  4fr 
P  671;  fix  p.  Pattlson,  60  Mime.  i«l: 
state  V.  Collins,  10  N.  D.  464,  88  HW 
88. 

[a]  Tho  woof,  liowsvev,  AinOd  >el' 
be  Bswly  Asooremd  •vUraos  ss  ts 
old  faots,  (1)  but  of  matters  which 
have  actually  occurred  since  thebeai^- 
Ing  on  the  original  writ  and  apos 
such  newly  developed  exculpatory 
proof  ball  may  be  allowed  whert 
there  are  other  Justifiable  esuaes- 
(Ex  p.  Battlson,  56  Hiss,  lei,  a  mis- 
trial having  also  Intervened) :  (2) 
and.  where  the  return  on  the  second 
writ  shows  that  the  prisoner  was- 
remanded  on  the  flrat  writ  for  an 
offense  not  bailable,  such  remand  ti 
conclusive  against  the  second  appli- 
cation (Ex  p.  Turner.  36  Mo.  A.  78, 
under  Rev.  St.  [1879]  |  2672), 

[b]  Whers  after  a  nimmmm  tke  » 
onssd  Is  sasrrsstsd  fOr  ailered  lr< 
regularities  In  the  warrant  of  dellr- 
erance  bail  mur  be  applied  for  da 
novo.  Rex  v.  Grelg,  (Sask.)  22  Cu 
CrCaa  362. 

T3.  Ex  p.  Augustine,  33  Tex.  Cr.  1, 
28  SW  689,  47  AmSR  17  (holdlnc 
that,  where  one  who  haa  been  In- 
dicted and'  admitted  to  ball  is  u- 
reated  for  the  aame  offense  under  a 
new  indictment,  he  Is  entitled  to  ball 
thereunder  aa  a  matter  of  right,  the 
right  to  ball  In  such  ease  being  les 
Judicata). 

74.  Ex  p.  Wllaon.  20  Tex.  A,  491 
(construing  Code  Cr.  Proc,  art  1871- 

7B.  State  v.  Summons.  19  Oh.  13*: 
Green  v.  Com..  11  Leigh  (38  Va.)  677 
(holding  that,  where  a  prisoner  is 
In  Jail  under  twenty-four  indlietments 
preferred  against  him  for  aiding  and 
abetting  an  officer  to  embesale.  as4 
for  larceny  of  twenty-four  aevcnl 
aume  of  money,  and  It  appears  tlut 
the  indictments  are  founded  on  ft 
aingle  criminal  transaction,  arid. 
though  the  acts  charged  in  the  In- 
dictments might  be  proBecoted  » 
several  offenses,  yet  they  might  all 
have  been  included  In  one  Indletment, 
the  acquittal  of  the  prisoner  In  om 
case  fumtahes  such  a  preeumpttoa  of 
his  Innocence  in  the  others  aa  es- 
tltlea  him  to  be  balled). 

n.  Summerfleld  v.  Com..  2  Rob. 
(41  Va.)  707  (holding  thM  the  Uet 
that  an  aoeuaed.  «hars^«a  with  tm 
distinct  offenses  of  passing  conatfr- 
felt  money  to  different  persons  n 
the  same  day.  Is'  acqoltted  on  eae 
charge,  does  not  raise  a  preaasir- 
tion  of  hia  innocence  of  t&a  ather, 
and  entitle  him  to  bsU>. 


For  ifttar  oaaai^  doreiopmsnta  and  ehasfsa  in  the  law  see  cumulative  Annotations,  same  tltle»]ws«  ana 
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[f  191]  e.  Snrrender  by  Bafl.  After  snrrender 
by  his  bail  of  an  alleged  «rimuial  who  has  been 
at  lai;^  the  sbmff  may  again  admit  sneh  offender 
to  bait  with  new  enntiea,"  and  he  should  be 
gir«i  a  reaaonable  opportunity  to  make  another 
bond." 

192]   0.  Waiv«r  of  Bight  to  Bafl.  The 

cased  may  waive  his  ri^t  to  bail,^*  as  where  he 
Tohmtarily  'waivea  a  preliminary  examination.** 

193]  D.  Right  to  BHeaso  withost  Ball.  The 
aeeased  may,  nnder  some  circmnst^neee,  be  en- 
titled to  a  release  without  bail,  or  upon  his  own 
recognizance,"^  as  where  the  charge  against  him 
has  been  fully  and  fairly  inveet^ted  by  the  grand 
jury  and  dismissed,  and  there  is  no  showing  that 
any  further  evidence  can  be  produced,  nor  a  show- 
ing of  improper  eondact  by  the  jury  or  jurors  by 
which  a  jnvsentment  by  them  has  been  defeated.*' 
But  it  has  been  held,  under  some  statatea,  that 

77.  KelIo»  V.  state,  42  MIab.  B7; 
In  re  Bauer,  112  Mo.  2h.  20  SW  488 
<^endlng  appeal).    Bee  also  Infra  I 

ra.    In  re  Bauer,  112  Mo.  211,  80 

SW'  488 

79.  Matter  of  Malison,  S6  Kan. 
726,  14  P  144;  Devtne  v.  Peo..  20  Hun 
<N.  T.)  »8  (holding  that  the  accused 
toy  pleading  to  the  charae,  without 
objecting,  and  applying  for-  and  ob- 
tafalne  two  adJournmeatB,  had 
waived  hia  right  to  waive  an  exam- 
ination and  give  ball). 

[a]    Vh*  mattar  of  ffMag  bail  or 


after  indictment  found  the  court  cannot  on  habeas 
corpus  discbarge  the  accused  without  bait.'' 

194]  E.  JnziMllotlon  and  Authority  to  Admit 
to  Bail— 1.  Oovrto  and  Judicial  Offleer»— a.  In  Oen- 
mL  Granting  bail  and  firing  its  amount  is  a  ju; 
dieial  or  quasi  judicial  function.*^  The  power  to 
take  Imil  is  incident  to  the  power  to  hear  and  de- 
termine,*" or  to  commit,**  and  hence  it  may  be 
stated  as  a  general  rule  that  any  court  or  magis- 
trate that  has  jurisdiction  to  try  a  prisoner  in  any 
ease  has  jurisdiction  to  diseharge  him,  and,  a  for- 
tiori, to  admit  him  to  bail,*^  subject,  however,  to 
such  regulations  or  limitations  as  may  be  imposed 
by  statute,**  such  as  a  statute  conferring  exclu- 
sive jurisdiction  upon  certain  courts  and  judges,  or 
in  certain  criminal  cases,  in  the  matter  of  bearing 
and  determining  applioations  for  bail.**  Ordinarily 
a  rec(^izance  may  be  taken  either  by  a  eonrt  aa 
sneh  or  by  a  judge  thereof.** 


zvnalBlafT  la  eaatody  la  a  nwttnr  en- 
tirely vouutarj  upon  the  part  ot  de- 
fendant In  the  exercise  of  hla  con- 
stitutional right.  Peo.  V.  Toung- 
berg,  93  Colo.  S22,  124  P  745  (de- 
fendant may  exerclae  the  right  or  not 
as  he  chooses). 

SOl    Matter  of  Malison.  S«  Kan. 
725,  14  P  144  (holding  that  a  de- 
fendant who  Is  charged^with  murder 
in   the  first   degree,  and   who  has 
waived  a  preliminary  examination  for 
such   otTenae,  not  only  waives  his 
right  to  be  let  to  ball,  but  also  to 
have  the  facts  and  circumstances  of 
the  alleged  ottense  examined  into  on 
a  writ  of  habeas  corpus;  but  where, 
at  the  time  of  such  waiver  and  ex- 
amtnatlon,  tbere  Is  good  ground  to 
believe    that   if   an   ezammatton  Is 
gone  Into  personal  violence  will  be 
used  against  defendants,  and  under 
such  apprehension  an  examination  Is 
waived,  they  will  not  be  estopped  by 
reason  of  such  waiver.     To  be  es- 
topped they  must  have  waived  their 
rlffht  to  an  examination  from  a  free 
choice   after  a   fair  opportunity  to 
have  an  Impartial  examination.  No 
mere    Imaginary    danger    would  be 
enough    to   Justify   it,    but   a  well- 
prounded  belief,  founded  upon  such 
Infomiatlon  or  observation  as  would 
be  calculated  to  excite  fear  of  bod- 
ily harm  In  the  mind  of  a  reasonable 
person  under  all  circumstances). 

Bl.  Com.  V.  Philips.  16  Mass.  42S 
<where  a  capital  Indictment  had  been 
continued  one  term,  and  the  govern- 
ment was  not  prepared  for  trial,  the 
sourt  took  the  prisoner's  single  re- 
30cmlzance  for  his  appearance  the 
next  term).  But  In  Ex  p.  lKiwrie,  '4 
Utah  177.  7  P  49i,  It  was  held  that 
t  defendant  who  is  not  brought  to 
rial  at  the  next  term,  and  whose 
rial  has  been  postponed  agahiBt  his 
vlsb.  Is  not  entitled  as  a  matter  of 
'l^ht  to  be  discharged  on  his  own 
-eco^nlzance,  under  Code  Cr.  proc.  I 
65. 

Cal  «hs  laaMlltr  of  the  aoossMl  to 
rtww  tall  by  reason  of  poverty  In  no 
-round  for  hla  discharge  on  hnbeas 
orpus,  without  bait.  In  re  Jahn,  B5 
Za.n.  994.  41  P  »8«. 
_  83.     In  re  Moragne,  <  Ida.  82,  63 

S3.  Parker  v.  State,  5  Tex.  A.  BT»; 
rerjwndex  v.  SUte,  4  Tex.  A.  425. 


a*.  Sauskelonls  v.  Herttog,  (Conn.) 
94  A  S68. 

SB,  N.  T.— Peo.  V.  Van  Horne,  8 
Barb.  158;  Peo.  v.  Shattuck,  «  Abb 
NCas  S8;  Peo.  v.  Qoodwln,  1  Wheel. 
Cr.  484. 

N.  C— State  v.  Bdney,  20  N.  C.  B13. 
Pa.— Com.  V.  Lemley,  2  Plttab.  8«2. 
Tex. — Thomas  v.  State,  12  Tex.  A. 
416. 

Vt.^Treaaurer  v.  Rolfe,  15  Vt.  9. 
14  (where  the  oourt  said:  "It  Is  un- 
doubtedly Incident  to  every  court, 
having  crhnlnal  Jurisdiction,  not  only 
to  bring  the  offender  before  them,  but 
to  take  bail  for  ble  appearance,  In 
sucb  form,  as  shall  secure  the-  ob- 
ject intended,  to  wit,  the  appearance 
of  the  person  accused,  at  all  times, 
when  requested");  Toung  v.  Shaw.  1 
D.  Ohipm.  224. 

W.  Vb.— Bx  p.  Doyle.  82  W.  Va.  280. 
284,  67  SB  «24  [olt  CycJ. 

la]  Bat  U  eauot  b*  Im^ed  as 
Inetdwtal  to  the  power  to  adjooxa 
hsailBM  If  not  so  spectfled  by  stat- 
ute. Hatlett  v.  U.  S.  63  Fed.  817. 
But  see  State  v.  Schaifer,  86  Mo.  A. 
589. 

86.  State  v.  Recorder,  45  La.  Ann. 
309,  12  S  142;  State  v.  Comlg,  42  La. 
Ann.  416,  T  S  698;  State  v.  Judge 
Fifth  Dlst.  CI.,  82  La.  Ann.  815; 
State  V.  Wofford,  18  Miss.  628;  Tyler 
v.  Greenlaw.  5  Rand.  (26  Va.)  711; 
Bx  p.  Allen,  8  N.  &  M.  85,  28  ECL 
699.  See  also  In  re  Ruthven,  6  B.  C. 
116  (holding  that  a  Judge  who  has 
committed  a  prisoner  for  trial  for 
perjury,  under  Rev.  St.  Can.  c  164  j 
4  (a),  is  not  thereby  functus  ofllclo, 
but  may  subsequently  admit  the  pris- 
oner to  ball), 

87.  U.  S.  V.  IQvans,  2  Fed.  147,  2 
Fllpp.  606;  Jung  O6on  Jow  v.  tl.  S., 
13  Arls.  256,  108  P  490,  31  t^RANS 
1091  (pending  appeal);  Sauskelonls  t. 
Hertlng,  (Conn.)  94  A  368;  Terr.  v. 
Reynolds,  16  Okl.  186,  82  P  674. 

Antlwxltir  to  tate  ball  la  elvU  ao- 
UoBS  see  supra  |  '28. 

[a]  flOoarts  of  tat  iastancs  have 
Jurisdlotlon  and  authority  to  admit 
to  bail,  before  cettvlctltfn.  In  a  crim- 
inal case,  althottgo  a  capital  offense 
Is  oharged."  U.  S,  v.  Babasa,  19 
Philippine  168. 

[bT  Bst  an  SMwntnlag-  oourt  has 
no  right,  In  cases  ox  felony,  to  admit 
accused  to  ball,  and  a  ball  oond  taken 
during  examination  4s  void,  for  there 
Is  no  power  In  such  court  to  release 
accused  from  custody.  Com.  v. 
Moore.  3  Mete.  (Ky.)  477. 

[c]  Xf  the  oonxt  has  Jvrlsdlotloa 
of  tlis  offsass,  (1)  and  defendant  is 
personally  present  at  court,  no  Ju- 
risdictional fact  Is  lacking.  Ehc  p. 
Chandler.  114  Ala.  8.  22  S  286.  (2) 
But  an  order  of  a  magistrate  admit- 
ting to  ball  a  defendant  not  in  the 
custody  of  the  court  Is  an  absolute 
nullity.  St.  CTalr  v.  Com..  II  KyL 
812 

[d]  The  obUgatloa  to  swear  and 


.  oriadnat  okaxge  does  not 
depend  upon  Jurisdiction  as  to  the 
particular  crime  charged,  but  upon 
the  duty  and  power  of  the  magis- 
trate to  examine  and  admit  such 
g^art^^to  ball.    State  v.  Edney,  20  N. 

[e]  Wliws  a  Jndgs  is  spsotally  ap- 
vomtad  to  try  a  case,  because  of  the 
dtsqual  ideation  of  the  Judge  of  the 
cOurt,  the  latter  may,  upon  failure 
of  the  appointed  Judge  to  appear, 
continue  the  cause  and  take  recogni- 
sance for  appearance  of  the  accused. 
State  V.  SchalXer,  36  Mo.  A.  689. 

88.  U.  S.  v.  Hudson,  66  Fed.  88,  77 
[app  dlsm  17  set  994  mem,  41  L.  ed. 
1178  mem]  (where  the  court  said: 
"The  principle  seems  to  me  to  be 
true  that,  under  our  ^Vernment  of 
distributed  and  defined  powers,  the 
right  to  say  when  and  In  what  oases 
ball  lAay  be  taken  must  be  regulated 
by  the  lawmaking  power  of  the  gov- 
ernment"). 

[a]  Vadar  V.  M.  Ber.  Ut.  |  1014, 
providing  that  for  any  crime  against 
the  TTAIted  States  the  offender  may 
be  arrested.  Imprisoned,  or  balled  by 
certain  named'  magistrates,  and  that 
it  shall  be  the  duty  of  the  marshal, 
or  other  officer  who  may  arrest  the 
prisoner,  to  take  him  before  the  near- 
est circuit  court  commissioner,  or  the 
nearest  Judicial  officer  having  Juris- 
diction, for  a  hearing,  commitment, 
or  taking  ball,  and  |  101 S.  declaring 
that  ball  shall  be  admitted  upon  all 
arrests  where  the  offense  Is  not  pun- 
ishable by  death,  and  that  It  may  be 
taken  by  any  of  the  persons  author- 
ised by  the  preceding  section  to  ar- 
rest and  Imprison  offenders,  ball  may 
be  allowed  only  by  the  Judicial  ofh- 
oers  named  in  the  statute,  and  a  sher- 
itt  executing  the  warrant  issued  by 
such  officer  Is  not  bound  to  accept 
ball.  Roberts  v.  Brown,  48  Tex.  Cfv. 
A.  206,  94  SW  388. 

8».  State  V.  r>avls,  S6  Kan.  206; 
State  V.  Hebert,  10  Rob.  (La.>  41; 
Peo.  V.  Hurlbuft.  44  Barb.  (N.  T.) 
126;  Com.  v.  Prison  Keeper,  3  Ashm. 
(PR.)  227.    See  also  Infra  SI  196-204. 

Lai  tn  OUaluniia  (1)  under  Code 
Cr.  Proc.  J  988  {Wilson  Rev.  &  Annot. 
St.  tl96ST  i  6769).  ball  can  be  taken 
only  by  persons  or  courts  authorised 
to  arrest  and  '  Imprison  offenders 
(Terr.  v.  Allen.  16  Okl.  421,  82  P 
576:  Tcirr.  v.  A^len.  16  Okl.  417.  88 
P  674;  Terr.  v.  Woodring,  16  Okl. 
203.  82  P  672.  1  LRANS  848,  9  Ann 
Cas  950;  Terr.  v.  Reynolds,  16  Okl. 
186,  186,  82  P  674),  (2)  and  under 
such  statute  the  Judges  of  the  dis- 
trict courts  are  authorised  to  take 
and  approve  ball  in  a  criminal  case 
{Terr.  v.  Allen,  supra;  Terr.  v.  Allen, 
supra). 

80.  State  v.  Zwlfle,  22  Mo.  467 
(holding  also  that  the  record  should 
show  by  whom  taken).  Compare  In- 
fra S  195. 

[a]    A  teoofBlaaaoe  Mfors  a  d« 
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This  powir  ]■  A  diwnUonMr  one,  and  miiat  be 
ezeieised  with  a  sonnd  legal  discretioD.*^ 

[f  106]  It.  Oowte  of  Bocord  GowraUy.  The 
power  to  take  bail  is  ineidrat  to  vnry  ecaninon4aw 
eonrt  of  record and  to  superior  oourtg  of  ori^al 
jnriadietion  and  to  the  juries  thereof.'*  In  Eag- 
land  the  court  of  kill's  bench,  or  any  judge  thereof » 
may  in  their  discretion  admit  to  iMiil  in  all  oaBes 
whatBoever."  And  those  courts  in  the  United  States 
that  exereise  a  jurisdietimi  similar  to  that  of  the 
court  of  king's  b^eb  have  inherited  the  same  power 
relative  to  bail.** 

Out  of  court  or  aX  chamhen.  Where  the  court 
which  has  jurisdiction  of  the  offense  ia  in  session, 
bail  should  be  taken  by  that  court  and  not  by  a 
judge  thereof  in  chambers  °*  unless  he  is  authorised 
to  do  80  by  statute;"  and  under  some  statutes,  a 
judge  in  chambers  may  take  bail  where  the  court  has 
adjoaroed  for  the  day  "  or  where  it  is  not  in  ses- 


faote   JmAo         valid.     Brown  v. 

O'Connell,  86  Conn.  432,  4  AmR 
8». 

[b]  Th*  prMldOBfe  jndff*  ud  m- 
sodat—  may  let  to  bail.  Saxton  v. 
State.  8  Blackf.  <Ind.)  200. 

91.     U.  S.  V.  Hudson.  65  Fed.  88 

iapp  dtsm  17  set  994  mem,  41  L.  ed. 
178  mem];  Farrell  v.  Hawley,  78 
Conn.  150,  61  A  502.  112  AmSR  98 
and  note,  70  LRA  686,  3  AnnCas  874 
(holdintr  that  In  habeas  corpus  to  se- 
cure the  release  of  one  in  austody 
under  an  extradition  warrant  it  is 
within  the  discretion  of  the  court  of 
common  pleas,  after  remanding  the 

&rlaoner,  to  refuse  to  admit  him  to 
all);  Estes  v.  State.  2  Humphr. 
(Tenn.)  496;  Com.  v.  Rutherford,  5 
Rand.  (26  Va.)  646.  See  also  supra 
g$  169-177. 

ta;  Peo.  V.  Van  Home,  S  Barb,  (N. 
T.)  158;  Young  v.  Shaw,  1  D.  Chlpm. 
<Vt.)  224. 

9S.  Ind. — State  v.  Wenzel,  77  Ind. 
428,  434  (where  the  court  said:  "We 
think  that  sound  principle  requires 
that  It  should  be  held  that  a  court  of 
general  superior  Jurisdiction  may 
take  a  recoKnlzance  without,  of  its 
own  motion.  Inquiring  Into  the  man- 
ner in  which  the  accused  person  was 
brought  before  It.  If  it  were  other- 
wise, one  accused  of  crime  In  a  reg- 
ular and  formal  manner  might  es- 
cape trial  and  punishment  by  volun- 
tarily entering  Into  a  rect^lxance 
and  afterwards  defeat  the  enforce- 
ment of  it  by  proving  that  he  was 
Ulesally  arrested"). 
Me.— SUte  V.  Rowley,  78  Me.  B62, 
Ob.— Dawson  v.  SUte,  S8  Oh.  St.  1; 
Powell  V.  State,  IS  Oh.  E7«. 

Okl.— /Terr.  v.  Allen.  IS  Okl.  421,  82 
P  67fi;  Terr.  v.  Allen,  16  Okl.  417,  82 
P  674. 

Va. — Com.  V.  Rutherford,  6  Rand. 
(26  Va.)  846. 

Wis.— State  V.  VTettsteln,  64  Wla 
284.  26  KW  84. 

M.   See  supra  S  169. 

[a]  Tlw  oonvt  o1  Hag**  Imoh  has 
the  power  to  bail  In  all  oases  what- 
soever; and  the  judges  will,  in  gen- 
eral, exercise  It  In  favor  or  a  pris- 
oner In  every  case  not  capital,  and  In 
capital  cases  where  there  Is  any  cir- 
cumstances to  Induce  the  court  to 
suppose  that  he  may  be  innocent,  and 
In  every  case  where  the  charge  is  not 
alleged  with  sufficient  certainty.  4 
Blackstone  Comm.  299;  2  Hale  129;  4 
Coke's  Inat.  71;  1  Bac.  Ab.  483;  2 
Hawk.  P.  C.  170.  See  also  Street  v. 
State,  48  Miss.  1;  Ex  p.  Dyson,  2ti 
Miss.  356. 

95.  Ala. — Ex  p.  Chaney,  8  Ala 
424. 

Qa. — Corbett  v.  SUte,  24  Ga.  891; 
SUte  V.  Abbot,  R.  M.  Charlt.  244. 

Ind. — SUte  V.  Best,  7  Blackf.  611. 

La. — In  re  X^ngworth,  7  I^a.  Ann. 
247 ;   SUte   V.   Jones,   S   Zju  Ann. 

'  Minn.— 8Uto  v.  Orant.  10  Minn.  19. 


Miss.— Beau  v.  SUte.  S»  UlM.  T18; 

Moore  V.  SUte.  36  Miss.  187. 

N.  H.— SUte  V.  McNab,  20  N.  H. 
160. 

N.  J.— SUte  V.  Rockafellow,  6  N. 
J.  L.  832. 

N.  T. — Peo.  V.  Chapman,  80  HowPr 
202  [app  dism  77  N.  T.  461. 

S.  C. — SUte  V.  Arthur,  26  S.  C  Ij. 
466;  SUte  v.  Potter,  23  S.  C.  L.  298; 
State  v.  Everett,  28  S.  C.  I>.  296. 

Vt.— In  re  Durant,  60  Vt.  178,  12  A 
660. 

W.  Va.— Ex  p.  Doyle,  «2  W.  Va.  280, 
57  SE  824. 

rarUooiar  eouta  o»  jnttfM  see  in- 
fra 9  187. 

»6.  Com.  V.  LIttell,  1  A.  R.  Marsh. 
(Ky.)  666  (holding  that  since,  when 
out  of  court,  a  Judge  te  possessed  of 
no  Judicial  authority  except  such  as 
Is  specially  and  expressly  given  to 
him  by  sUtute;  and,  there  being  no 
statute  authorlxlng  a  Judge  to  Uke 
a  recognliance  while  the  court  Is  sit- 
ting, a  recognisance  taken  by  a  Judge 
In  chambers  when  the  court  is  In  ses- 
sion Is  void);  Peo.  v.  Clews,  77  N.  T. 
39;  Babcock's  Case,  2  AbbPrNS  (N. 
Y.)  204;  Powell  v.  State,  16  Oh.  679. 

[a]  Wbw*  tho  Jvdg*  of  a  otrontt 
eoort  haa  power  to  Uke  a  recogni- 
sance, It  Is  no  objection  to  It  that  It 
Is  taken  In  open  court,  accompanied 
by  the  forms  and  solemnities  of  a  Ju- 
dicial trlbunaL  Parriidi  v.  SUta,  14 
Md.  218. 

97.   Crandall  v.  BUte,  6  Blackf. 

(Ind.)  284  (holding  that  a  dreult 
Judga  may  take  a  recognlsanoe  In 
chambers  during  the  tarm  of  court, 
conditioned  for  the  appearance  of  the 
accused  at  a  subsequent  day  of  that 
term);  Peo.  v.  Main.  20  N.  Y.  484 
(holding  that,  where  the  constitu- 
tion so  permits,  the  legislature  may 
confer  upon  any  local  officer  or  spe- 
cial judge  appointed  to  discharge  the 
duties  of  county  Judge  the  authority 
to  take  bail.  Including  Uklng  raoog- 
nlxance  out  of  court). 

[a]  Ska  power  of  a  partioular 
Jndga  to  2at  to  ball  at  OkanAan  may 
exist  Independently  of  the  habeas  cor- 
pus act  or  of  proceedings  thereunder. 
State  V.  Wilson,  12  La.  Ann.  189; 
SUte  V.  Everett.  23  S.  C.  L.  295. 

96.  SUte  V.  Woodson,  179  Mo.  408, 
78  SW  603  (holding  that,  under  Rev. 
St.  [1899]  li  2543,2545.  4160,  a  Ju^ge 
of  the  court  In  which  an  indictment 
was  pending  had  power  to  let  de- 
fendant to  bail  and  take  his  recogni- 
sance in  chambers  after  the  court  had 
adjourned  on  that  day  until  the  day 
following) ;  State  v.  Byermann,  172 
Mo.  294,  72  SW  639  (holding  that  a 
bat]  bond,  taken  by  the  Judge  of  the 
court  In  which  a  criminal  prosecu- 
tion is  pending  after  adjournment  for 
the  day.  has  the  same  binding  effect 
as  If  Uken  In  open  court). 

99.  Babeook'a  Chps,  t,  AbbPrNS 


ston.**  t 

[i  196]  e.  JndfM  of  i^wolkta  Oonrtn.  Judges 
of  appeilatto  eonrts  ham  pawtx  to  4idmit  to  bail  in 
certain  caaeSi*  and  the  suiunme  court  may,  on  habeas 
corpus,  admit  to  bail,it  has  been  heL^  notwithatand- 
ing  a  statute  limiting  the  power  to  take  bail  to  otfan 
ocwrts.'  But>  untB  -aU  remedies  hare  heea  ex- 
hansted  below  in  the  eriminid  eout  havii^  nqwr- 
visory  jurisdiction  of  the  case,  tlK  snpreme  eonrt 
will  not  entertain  an  l^>pUcation  for  bail '  or  reduce 
bail.*  The  supreme  court  may  refuse  to  issue  a  writ 
of  habeas  corpus  where  the  inferior  court  haa  the 
authority  to  admit  to  bail  a  petitioner  who  has  been 
eommitted  to  jail  on  default  of  bail;^  and  the  author- 
ity of  such  court  to  take  a  recognisance  has  been 
denied,  even  where  exceptions  have  been  trans- 
mitted to  it  to  be  beard  before  sentence.* 

[i  197]   d.  Parttcidar  Superior  and  Xuferiea; 
Ooiurts  and  Jndcea  Thereof.   The  statutory  pro- 
Goodwin,  1 


(N.  T.)  204:  Peo.  v. 
Wheel.  Cr.  (N.  T.)  448. 

[a]  Ib  vaoatloB. — ^Where  the  laws 
authorize  a  Judge  at  chambers  to  hear 
and  determine  any  subject  matter 
which  may  be  decided  without  a  Jury, 
the  Judge  of  a  criminal  court  of  rec- 
ord may  accept  and  approve  n.  ball 
bond  in  vacation,  and  the  fact  that 
the  prisoner  has  been  previously 
committed  In  default  of  ImJI  and  Is 
In  the  custody  of  the  sheriff  la  Imma- 
terial. Ainsworth  V.  Terr..  S  'Wash. 
T.  270.  14  P  690. 

1.  Ex  p.  Klttrel,  20  Arte.  499  (In 
caiplUl  casea  where  the  office  of  a 
circuit  Judge  is  vacant);  Bute  v.  Dn- 
son,  86  La.  Ann.  85S  (where.  In  a 
charge  of  manalaughter,  the  Judse  of 
the  court  In  which  the  accused  la 
held  Is  absent  from  the  state);  Com. 
V.  HoUoway,  6  Binn.  (Pa.)  612 
(where  the  charge  Is  misprision  of 
treason):  In  re  Durant,  60  Vt.  178, 
12  A  660  (after  arrest  and  commit- 
ment for  trial).  See  also  Kx  p.  Wall, 
84  Misa  783,  38  S  628.  But  see  Todd 
V.  SUte.  1  Mo.  666. 

[a]  la  Vaw  Toxk,  under  Rev.  SL 
S  66,  any  Justice  of  the  supreme  court 
may  admit  to  ball  where  the  court 
tiavlng  cognisance  of  the  offense  is 
not  sitting  at  the  time  the  application 
for  ball  Is  made.  Peo.  v.  Clewa.  14 
Hun  90. 

S.  Ex  p.  Hill.  51  W.  Va.  &3«,  41 
SE  908:  Ex  p.  Eaatbam.  4S  W.  Va. 
687.  27  SE  898. 

[a]  Tka  4«aaa'B  benok.  UvMaa 
vt  «ha  Srick  oaaxt  may  admit  to  ban. 
until 'the  time  Cor  hie  return,  a  per- 
son who  has  been  committed  to  iwi- 
son  under  the  fugitive  offender's  act 
to  await  his  return  to  the  plmee 
where  the  offense  waa  oommltted. 
Reg.  V.  Spllsbury.  [1898]  2  Q.  B.  €16. 
As  to  original  and  appellate  jnrls- 
dlctlon  of  this  court  see  88  &  S9  Vict, 
c  77;  36  *  87  Viet,  c  ««. 

5.  SUte  V.  Reed,  119  to.  894.  44 
S  706. 

4.    Bute  V.  Reed,  119  La.  894.  44  S 

706. 

[a]  BaU  wUl  not  ba  radnood  (1) 

by  the  supreme  court  In  the  absence 
of  a  motion  therefor  in  tbe  lower 
court.  SUte  v.  Aucoin,  47  Xa.  Ann. 
1677,  18  S  708.  (2)  And  ball  cannot 
be  reduced  by  a  ma^strata  or  county 
Judge  after  the  termination  of  Us 
judicial  power.  Reed  v.  Com,  IS 
KyL  637.    But  see  Infra  |  SOS. 

[b]  Wliore  the  trial  oow*  «ffl 
hear  evidence  to  (istei  mina  tte 
amonat  of  ball.  It  is  improper  to  ap- 
peal to  the  court  of  criminal  appnelt 
for  that  tribunal  to  fix  the  amount  «t 
bail  In  the  first  instance,  that  court 
not  being  a  trial  court.  Ehc  p.  CreeA 
(Tex.  Cr.  A.)  149  SW  192. 

6.  Belgard  v.  Uorse.  S  Gray 
(Uaaa.)  4V 

a.   Pao.  V.  McKlnney,  9  MIA  444. 


FOr  later  oasss,  Omlopnnta  and  cbaagM  In  tbe  law  aae  cumulative  AnnotatltmB,  same  title,  mc»  and  nota  nnm!b«; 
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visioss  relating:  to  the  jurisdiction  of  particular 
eourts  or  judges  in  oriminal  cases  generally  regulate 
the  admission  to  bait  in  particular  eases  by  such 
courts  or  judges/  such  as  circuit  eourts  or  judges,' 
county  judges,"  district  courts,**  police  judges  or 
justices,"  recorders  or  recorders'  courts,'*  a  superior 
court,'"  and  supreme  courts  or  justices  thereof.^* 
But,  under  some  statutes,  this  power  depends  upon 
the  nature  or  degree  of  the  crime  charged  or  upon 
the  status  or  progress  of  the  ease." 


The  snpreme  court  of  the  United  States  may  ad- 
mit to  bail  on  a  ohaige  of  high  treason,'^  but  it 
will  not  exercise  this  power  except  under  very  strong 
circumstances.'^ 

[$  198]  e.  Justices  of  the  Peace— (1)  la  Gen- 
eral."' It  may  be  stated  as  a  general  rule  that 
where,  under  the  statutes,  justices  of  the  peace 
have  power  aa*  examining  magistrates,  with  power  of 
commitment,  they  may  in  their  discretion  admit 
to  bail.'"    But,  where  the  power  of  a  justice  or 


V.  See  statutory  provisions  and 
cases  Infra  this  note. 

[a]  Tbe  dmdt  nw»lor  oowt  or 
taOffM  have  power.  Com.  v.  Semmea. 
llLeUrb  (38  Va.> 

[b]  Tha  oUr  etnurt  of  XoMla  has 
Jurisdiction  coextensive  with  the  cir- 
cuit court  of  Mobile.  Arnold  v.  State, 
26  Ala.  89. 

[c]  Tlie  Bacllsli  eourt  of  oommoa 
pl*a«  may,  at  common  law,  grant  a 
writ  of  habeas  corpus  to  bail  a  per- 
son committed  for  a  misdemeanor. 
Jones's  Case,  S  Mod.  198,  86  -Reprint 
102S. 

[d]  Oooxt  of  tacbaSaal  oomotlou 
of  m.  ftonla.— state  v.  Hoeffner,  44 

Mo.  A.  543. 

[e]  Oonrt  of  neolal  aeasloBa  of 
tte  eity  of  Vew  York. — Peo.  ■  v.  Jus- 
tices Ct.  Spec.  Sess..  74  N.  Y.  406,  18 
AlbLJ  864  Late  13  Hun  633];  Peo.  v. 
Batten,  1  NITS  721. 

[f]  The  gmunl  oowt  or  JvdgiM 
have  power  to  bail.  Hamlett  v.  Com., 
8  Gratt  (44  Va.)  T8;  Com.  v.  Sem- 
mes,  11  Leigh  (88  Va.)  696. 

lei  tvAg—  of  reaeral  Mwdom 
have  power  In  all  cases.  State  v. 
Hilt.  5  S.  C.       89,  6  S.  C.  L.  242. 

[h]  The  oonrt  of  oyar  and  ter> 
niMr  In  any  county  has  power  to  let 
to  bail  in  all  oasea  before  Indictment. 
Peo.  v.  Van  Home,  8  Barb.  <N.  Y.) 
168. 

[1]  rreaiaenta  of  eonrta  of  oou- 
mos  pleas  (1)  possess  the  same  au- 
thority and  Jurisdiction  to  admit  to 
ball  aa  Judges  of  the  supreme  court. 
Com.  V.  Prison  Keeper.  2  Ashm.  (Pa.) 
227.  <2)  A  single  Judge  of  the  corn- 
man  pleas,  In  term  time,  has  no  pow- 
er to  take  ball  In  a  criminal  case. 
Powcill  v.  State,  15  Oh.  B7». 

[J]  note**  Jndn^Cl)  Under  the 
Alabama  act  of  March  20,  1873,  a 
probate  Judge  has  equal  power  with 
cfrcrult  Judges  and  chancellors  to  ad- 
mit to  ball  In  case  of  a  capital  fel- 
ony: Ex  p.  Keeling.  SO  Ala.  474. 
Compare  Ex  p.  Ray,  45  Ala.  15;  Hale 
V.  State,  24  Ala.  80  (under  earlier 
statute).  (2)  Under  the  Missouri 
Rev.  St.  a909)  9  4061.  a  probate 
Judge  may  let  a  prisoner  to  ball  only 
-when  the  Judge  of  the  circuit  court 
In  which  the  charge  was  pending  Is 
absent  from  the  county.  State  v. 
-Wilson.  (Mo.)  175  SW  603. 

8.  Bx  p.  Kittrel,  20  Arh.  499  (ez- 
cluaiv«  power  after  Indictment  In 
capital  caaes);  State  v.  Woolery,  89 
3do.  S2B  (holding  that  an  applloation 
In  the  first  Instance  must  be  to  the 
Juds«  of  the  circuit  court  of  the 
county  in  Which  the  applicant  is  held 
In  custody). 

ta]  Aftar  trial  oowna— oed,  such 
court  mar  order  accused  Into  cuetody, 
notwithstanding  ball  -has  been  al- 
lowed by  a  county  Judge.  Adklns  v. 
Com.,  98  Ky.  539.  83  SW  948,  17  KyL 
3.091,  82  LRA  108. 

9.  Six  p.  Kittrel,  20  Ark.  499  (no 
power  to  ball  In  capital  cases  after 
Indictment);  Peo.  v.  Riilan.  3  Mich. 
•42  <power  of  a  county  Judge  to  take 
toall  after  indictment  asserted);  State 
-v.  woolery,  39  Mo.  525  (holding  that 
applications  for  ball  under  the  ha- 
beas corpus  act  may  be  rnade  In  the 
jsecond  Instance  to  a  Justice  of  the 
county  court  If  there  Is  no  Judge  of 
Che  circuit  court  in  the  county  at  the 
«ime>:  Peo.  v.  Hurlbutt,  44  Ba:rb.  (N. 
"y.y  180  (holding  that  county  Judges 


may  let  criminals  to  bail,  although 
the  latter  are  Indicted  for  crimes  not 
cognizable  by  the  courts  of  sessions 
of  their  respective  counties,  in  all 
caaes  in  which  they  could  have  been 
let  to  ball  by  supreme  court  commis- 
sioners prior  to  the  constitution  of 
1846).  See  also  Adklns  v.  Com.,  98 
Ky.  689,  S3  SW  948,  17  KyL  1091.  32 
LRA  108  (as  to  effect  of  allowance) ; 
Bowman  v.  Com.,  14  R  Mon.  (Ky.) 
313. 

[a]    Where  there  la  an  arrest  and 

oommitmeat  for  trial,  (1)  ball  may  be 
taken  before  a  Judge  of  the  county 
court.  In  re  Durant,  60  Vt.  176,  12  A 
660.  (2)  But  the  recognisance  is 
decided  to  be  Invalid  where  accused 
has  not  been  committed  to  Jail  for 
trial.    State  v.  lAmoine,  68  Vt  668. 

10.  State  V.  Branner,  15  Ann. 
565  (first  district  court  of  the  par- 
ish of  Orleans  under  acts  [1855]  f! 
6,  11);  Terr.  v.  Allen,  15  Okl.  417, 
421  82  P  574,  576  (authorised  to  Uke 
and  approve  ball  In  a  criminal  case): 
In  re  Qulgg,  84  R.  I.  604,  84  A  859 
(under  Oen.  L.  [1909]  o  864  U  14, 
15). 

11.  State  V.  Davis,  26  Kan.  205 
(holding  that  a  police  Judge  or  Jus- 
tice In  a  city  of  the  second  class  has 
no  authority  to  take  a  recognisance 
for  appearance  before  the  district 
court  of  one  charged  with  a  felony 
beyond  the  city  limits);  Com.  v.  Phil- 
lips. 116  Ky.  829.  7«  SW  118,  26  KyL 
544  (holding  that,  under  Or.  Code  SB 
27,  28,  29,  33.  74,  a  police  Judge  had 
no  legal  authority  to  indorse  ball  on 
a  warrant  of  arrest  for  felony,  and 
that  such  an  Indorsement  did  not  au- 
thorize the  sheriff  to  accept  the 
bond)-  Mills  v.  Chambers,  91  Mich. 
521.  62  NW  20  (holding  that  the  po- 
lice court  of  the  city  of  Detroit  has 
no  power  to  admit  a  prisoner  to  ball 
after  he  Is  held  for  trial  and  the  pa- 
pers have  been  certified  to  the  re- 
corder's eourt), 

[a]  In  irew  Toxk,  under  act 
(1876)  c  21,  power  to  admit  a  pris- 
oner to  bail  pending  an  examination 
before  a  police  justice  was  conferred 
on  the  Justice  before  whom  the  pro- 
ceedings were  being  held.  Matter  of 
Gessner,  53  HowPr  515. 

U.  State  V.  Moulin,  45  La,  Ann. 
309,  12  S  142;  State  v.  Judge  Fifth 
Diet  Ct,  32  La.  Ann.  315;  Matter  of 
Goodhue,  1  Wheel.  Cr.  (N.  T.)  427; 
Com,  V,  Prison  Keeper,  2  Ashm.  (Pa.) 
227  (holding  that  the  recorder  of  the 
city  of  Philadelphia  cannot  admit  to 
ball  In  oases  of  felonious  homicide, 
whether  of  murder  or  manslaughter, 
nor  In  cases  of  robbery,  burglary,  ar- 
son, rape,  or  horse  stealing). 

[a]  A  cdiT  Ksoonte  appolBted  br 
military  a«thorl^  had  power  to  take 
ball.    Cline  v.  State,  34  Tex.  98. 

13.  Corbett  v.  State,  24  Oa.  391 
(until  accused  is  In  execution);  State 
V.  McNab,  20  N.  H.  160  (In  all  oases). 

[a]  Mmw  rscoynteanee. — When  an 
Indictment  has  been  laid  on  file,  the 
superior  court  has  authority  to  take 
up  the  Case  and'to  order  a  new  recog- 
nisance. Cofm.  V.  Dowdican,  116 
Mass.  133. 

14.  See  cases  Infra  this  note. 

[a]  In  Vew  TmA  ths  ssprens 
eourt  or  Justices  thsrsof  possess  in- 
disputable discretionary  power  in  all 
cases.  Pea  v.  Van  Home,  8  Barb. 
168;  Peo.  v.  Ferry.  S  AbbPrNB  27; 


Ex  p.  Tayloe,  5  Cow.  89  (even  in  va- 
cation); Peo.  V.  Goodwin,  1  Wheel. 
Cr.  443.  But  see  Peo.  v.  Dutcher,  88 
N.  T.  240  [rev  20  Hun  241]  (holding 
that,  under  U.  [1879]  o  890,  the  su- 
preme court  cannot  admit  to  hall 
one  charged  with  a  second  offense); 
Peo.  V.  Mead.  28  Hun  227  (alt  92  N.  T. 
416,  1  N.  T.  Cr.  417)  (under  2  Rev.  St 
p  728  I!  56,  67). 

1ft,  State  V.  Harper.  3  Ia.  Ann. 
S98;  State  v.  Hebert.  10  Rob.  (La.) 
41  (both  holding  that  a  parish  Judge 
cannot  admit  an  accused  person  to 
ball  if  the  crime  charged  is  punish- 
able with  death  or  with  seven  or 
more  years*  Imprisonment  at  hard 
labor);  Com.  v.  Prison  Keeper,  2 
Ashm.  (Pa.)  227. 

16.  Ex  p.  Kittrel,  20  Ark.  499;  Ex 
p.  Doyle.  62  W.  Va.  280,  67  SE  824 
(holding  that  a  circuit  court  has 
power  to  and  should  ball  after  con- 
viction of  a  misdemeanor  pending  a 
writ  of  error  from  the  Judgment,  and 
that  an  application  must  be  made  to 
it  for  ball  before  asking  a  habeas 
corpus  of  the  supreme  court  to  ob- 
tain bail).  See  also  supra  I!  181- 
189. 

[a]  Xn  Vevads,  under  Cr.  Prac. 
Act  9  474  (Gen.  St  I  4354),  the  trial 
court  has  no  authority  to  release  on 
bail,  after  conviction,  until  the  ac- 
cused has  appealed  by  service  of  the 
statutory  noUce.  SUte  v.  Murphy,  23 
Nev.  390,  48  P  628. 

17.  U.  S.  V.  Hamilton,  8  Dall.  (U. 
S.)  17,  1  L.  ed.  490. 

IS.   V.  S.  V.  Stewart,  2  Dall.  (Pa.) 
843,  1  L.  ed.  408.  28  P.  Cas.  No.  16,401. 
19.   Abase  of  powsrt 
Civil  liability  for  see  Justices  of 

the  Peace  [24  Cyc  421], 
Criminal  responsibility  for  see  Jus- 
tices of  the  Peace  [24  Cyc  432]. 
BxclttSlvs  Jorlsdlotlon  see  Infra  | 
202. 

TssTltoxIsl  Jnxlsdlottoa  see  Infra 
I  203. 

SO.   U.  a— U.  &  T.  Bauer,  78  Fed. 

671. 

Cal. — San  Francisco  v.  Randall,  54 
Cal.  408. 

Conn. — Sturges  v.  Sherwood,  15 
Conn.  149;  Darling  v.  Hubbeil,  9 
Conn.  850. 

Oa. — ^Whitman  v.  Bullock,  45  Ga. 
178  (under  Code  SI  4«33d-4636). 

III.— McFarland  v.  Peo.,  13  111.  9. 

Ind. — Holtxclaw  v.  State,  4  Ind.  697. 

Ky. — Tharp  v.  Com.,  3  Mete.  411; 
Com.  V.  Cummins,  18  B.  Mon.  26. 

Me. — State  v.  Baker,  60  Me.  46. 

Mass. — ^Knowles  v.  Davis,  2  Allen 
61:  Com.  v.  Ward,  4  Mass.  497. 

N.  H. — State  v.  Eastman,  42  K.  H. 
265. 

N.  T. — ^Peo.  V.  Brown.  28  Wend.  47; 
Peo.  V.  Hugglns,  10  Wend.  464  (hold- 
ing that  Justices  of  the  peace  or  any 
one  Justice  may,  independently  of 
the  statute,  bait  persona  Indicted  be- 
fore the  sessions  of  a  bailable  of- 
fense): Peo.  V.  Kennedy,  2  Park.  Cr. 
312;  Peo.  v.  Mack,  1  Park.  Cr.  667. 

N.  C— State  v.  Jones,  100  N.  C. 
488,  6  SE  665;  SUte  V.  Hill,  26  N.  C. 
898. 

Okl.— Shrlver  v.  State.  22  Okl.  BOT. 
122  P  160. 

Tex. — CMimpecker  v.  State,  46  Tex. 
Cr.  132,  79  SW  564. 

Vt— Treasurer  v.  Rice,  11  Vt  889. 

Ont.— Kins  T.  Orr,  6  U.  a  Q.  JB.  a 
S.  724. 
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of  justices  of  the  peace  to  take  bail  ia  -limited  fay 
the  constitation,'^  or  fay  statute,  they  must  act 
within  the  express  or  implied  limitations  thereby 
laid  down;''  and,  if  they  do  not  do  so,  the  bail  or 
reco^rnizanee  taken  fay  them  is  void,'*  as  where  the 
statute  requires  the  bail  to  be  taken  by  two  jiutiees 
and  it  is  taken  by  one  only.'*  So  where  the  statute 
imposes  upon  the  jnatiee  the  legal  obligation  of  try- 
ing a  misdemeanor,  he  cannot  evade  such  duty  by 
binding  the  accused  over  and  taking  bail;"  and 
the  power  to  take  a  recognizance  tp  appear  may 
be  restricted  as  to  the  term,''  or  the  authority  may 

[a}   Btrcot  of  BitbMaiMnt  •TMtta 

nMB.  StaUaXMon, — The  Jurisdiction 
or  a  Justice  of  tita  peace  Is  to  be  de- 
termined by  the  state  of  things  at 
the  time  at  whtch  he  acts,  not  by 
their  state  afterward;  and.  therefore, 
where  a  justice  takes  a  recognisance 
for  a  prisoner  charged  with  assault 
and  battery  and  the  Injured  person 
subsequently  dies,  the  bond  Is  sood, 
although  the  Juatfce  would  have  had 
no  Jurisdiction  to  take  the  bond  in 
case  the  death  had  occurred  before 
the  prisoner  was  Brought  before  blm. 
Adams  V.  State,  22  Ga.  417. 

[b]  Interest  may  dlaonaUfy  (I)  a 
Justice  from  taking  ball  In  a  particu- 
lar case,  as  where  he  residce  In  a 
town  to  which  any  forfeiture  in- 
curred   under    the    recognizance  is 

given  by  statute.  Com,  v.  McLane.  4 
ray  (Mass.)  427.  (2)  But  the  fact 
that  one  of  the  Justices  had  previ- 
ously been  of  counsel  for  the  ac- 
cused does  not  Invalidate  a  bond  for 
appearance  on  an  adjournment  Peo. 
V.  Clark.  21  Barb.  (N.  T.)  214. 

[c1  VlM  JwlsdloUOB.  Of  ths  jQStiOS 
oentteme  until  the  higher  court  ac- 
quires Jurisdiction  by  Indictment  or 
a  district  Judge  or  supreme  court 
justice  Axes  bail.  State  v.  I^agonl,  30 
Mont.  472.  76  P  1044. 

[d]  Salcaslntf  aoovaed  on  promlso 
to  glTa  bond. — ^The  fact  that  a  magis- 
trate, after  having  flzed  the  ball  of 
one  held  by  htm  to  answer,  without 
Issuing  a  warrant,  permits  him  to  go 
with  his  father,  upon  the  latter's 
word,  and  with  the  constable's  con- 
sent, promising  to  release  him  upon 
his  giving  a  good  bond,  does  not  oust 
the  magistrate  of  Jurisdiction  to  take 
ball.    State  v.  Terrell,  29  Kan.  &63. 

ai.  State  v.  Toups,  44  La.  Ann. 
905,  11  8  628  (limited  to  cases  not 
capital  or  punishable  at  hard  labor 
by  Const,  art  126):  Peo.  v.  Burwell, 
106  Mich.  27,  63  NW  986. 

88.  Colo. — Haney  v.  Peo.  12  Colo. 
S4S,  21  P  39  (may  accept  a  recog- 
nisance, although  the  sheriff  received 
It  and  discharged  the  prisoner  before 
delivering  it  to  the  Justice). 

111.— Peo.  V.  McKay,  40  III,  3?8 
(holding  that  their  authority  la  lim- 
ited by  the  degree  of  the  crime  and 
that  two  justices  may  take  a  recog- 
nizance where  the  Indictment  is  for 
passing  counterfeit  bills,  when  the 
Indictment  has  been  found  while  the 
prisoner  was  In  Jail);  Johnstoh  v, 
Peo.,  31  111.  469  (the  prisoner,  on 
charge  of  larceny,  failing  to  comply 
with  a  requirement  to  give  appear- 
ance ball,  was  committed,  and  the 
committing  magistrate  four"  days 
thereafter  alone  took  the  recogni- 
zance, and  it  was  declared  valid). 

Ky. — Com.  v.  Taney,  2  Duv.  875 
(holding  that  a  charge  of  shooting 
with  Intent  to  kill  Is  merely  a  mis- 
demeanor, ahd  that  an  examining 
Justice  may,  on  adjournment,  take 
ball  for  appearance);  Com,  v.  Leight. 
1  B.  Mon,  107  (holding  that  the  stat- 
ute does  not  imply  that  a  committing 
Justice  would  have  no  legal  authority 
to  take  a  recognizance  when  the  cir- 
cuit Judge  happens  to '  be  In  the 
county).  ■  "  ■ 

La. — State  v.  Toups,  44  X^.  Ann, 
905   11  S  528  (holding  that  a  Justio* 


exist  only  to  bail  a  petwm  ehaiged  with  a  bsilid^ 
offense  who  has  been  committed  for  not  find^ 
sureties,  excluding  the  right  to  inquire  into  or  to  de- 
cide upon  the  particulars  as  to  the  ofteDae;"  or 
there  may  be  a  limitation  as  to  the  amonnt  d 
the  reeognizuiee.'* 

Upon  adjonmrneat  of  axunlnfttion.  Where  the 
offense  is  one  eoneemii^  which  a  justice  of  the 
peace  may  exercise  the  power  to  bi^,  and  be  loa 
authority  to  adjourn  the  examination,  be  geuenU; 
may  take  a  recognizance  thereupon  for  the  prisoner's 
appearance,'*  although  under  some  statutes  it  has 


may,  without  any  order  from  a  dis- 
trict Judge,  take  a  recognizance  of 
one  accused  of  petit  larceny). 

Me.— Dodge  v.  Kellock.  U  Ms.  136; 
State  V.  Smith,  2  Me.  62. 

Mass. — Com.  v,  Otis,  16  Mass.  198 
(cannot  be  taken  after  conviction  t^y 
a  higher  court,  escape  to  another 
state,  and  extradition);  Com.  v.  Che- 
ney, 6  Mass.  347.  See  also  Knowles 
V.  Davis,  2  Allen  -61. 

Mich.— Peo.  V,  Burwell.  106  Mich. 
27,  63  NW  986  {holding  that  a  Justice 
may  admit  to  ball  a  person  charged 
with  rqpe  punishable  by  Imprison- 
ment for  fife  or  any  number  of 
years). 

Mo.— State  v.  Railey,  15  Mo.  168 
(holding  it  unnecessary  that  the  rec- 
ord should  show  an  adjudication  of 
the  commission  of  an  offense  and 
probable  cause  to  authorise  taking 
ball). 

N.  C.— State  V.  Sdney,  60  N.  C.  463 
(holding  ihat  n  recognizance  ordered 
by  iLit  authorized  Judge  to  be  taken 
by  two  Justices  Is  valid). 

Okl.— Melton  v.  State,  149  P  154. 
S.  C. — Barton  v.  Keith,  20  S.  C.  L. 
6S7  (holding  that  two  Justices,  one 
being  of  the  quorum,  may  ball  a 
prisoner  before  commitment,  charged 
with  passing  counterfeit  money), 

Vt. — State  V.  Lamoine,  58  Vt.  688; 
State  Treasurer  v.  Brooks.  33  Vt. 
698  (holding  that  a  recognizance  con- 
ditioned for  appearance  In  the  county 
court  of  one  bound  over  by  a  Justice 
of  the  peace  upon  the  Information  of 
the  state's  attorney  Is  valid). 

Va. — Hamlett  v.  Com.,  3  Qratt.  (44 
Va.)  78  (holding  that.  If  the  examin- 
ing court  refuses  ball  or  Is  silent,  a 
Justice  cannot  admit  to  ball;  he  can 
take  bail  only  after  such  court  has 
decided  that  the  prisoner  is  bailable 
and  has  fixed  the  amount  of  ball). 

[a]  Crimea  against  VniUd  States. 
— (1)  Where  a -marshal  has  arrested 
a  person  charged  With  misdemeanor, 
he  may  take  him  before  a  Justice  of 
the  peace  to  give  ball  by  way  of 
recognizance  for  his  appearance  In 
court  to  answer  for  the  offense,  and 
the  marshal  is  not  bound  to  take  the 
ball  bond  himself.  U.  S.  v.  Mllburn. 
26  P.  Cas.  No.  15,765,  4  Cranch  C.  C. 
478.  (3)  And  such  power,  conferred 
on  Justices  by  the  Judiciary  Act  of 
1789,  is  not  un constitutional,  as  it  Is 
not  I'Judiclal"  within  U.  S,  Const,  art 
.3;  nor  does  It  make  them  federal  ofll- 
cers.  '  -E:x  p.  Oist,  S6  Ala.  156. 

f  b]  A  Jwrtlos  ouinot  oaaosl  »  r*- 
ooynauuuw  to  appear.  Benjamin  v. 
Garee,  Wright  (Oh.)  4Sft. 

tel.  XaamisH  mamt  oonri  to 
wnloi  jftfttoraaMe^ ■"Where  an-  exam- 
ining magistrate  has  authority  to 
take  a  recognizance,  a  mistake  niade< 
by  htm  as  to  which  court  to  make 
the  recognizance  returnable  Is  not 
sulhclent  to  avoid  the  obligation. 
State  V.  Edney,  20  N.  C  613. 

33.  III.— Reardon  v.  Peo.,  123  111. 
A.  81'  (holding  that,  where  a  Justice 
of  the  peace  has  entered  an  order  of 
commitment,  issued  a  mittimus,  and 
delivered  it  to  the  officer  who  tookc 
charge  of  the  prisoner  a^d  left  the 
court-  'room,  he  has  lost  Jurisdiction 
to  cbhimit  the  prisoner  to  bail,  irre- 
speetivti  of  his  Kaving  actually  bean 
Incarcerated).  _ 
Ind.-^Hawklns  V.  State,   24  Itad. 


288;  Cain  v.  State,  86  Ind.  A.  &I,  H 
NB  1102. 

Iowa.— State  t.  Hufford,  28  lows 
391. 

Kan. — Cox  v.  State.  6  Kan.  A.  6SS, 
47  P  191  (when  taken  eight  dar* 
after  the  termination  of  Jurisdic- 
tional proceedings). 

Ky. — Com.  v.  Moore,  3  Uetc.  471. 

La. — State  v.  Whltaker.  19  La.  Ann. 
142-  State  v.  Hays,  4  Lol.  Ann.  it. 

Me.— Libby  v.  Main.  11  Me.  344: 
State  V.  Smith.  2  Me.  62. 

Mass. — Knowles  v.  Davis,  t  Allen 
61:  Com.  V.  McNeill,  19  Pick.  IIT; 
Com.  V.  Downey,  9Has«.  620;  Cohlt. 
Cheney,  6  Mass.  247. 

Miss.— Smith  T.  State.  81  Wsa 
31&,  38  S  319. 

Okl. — Melton  t.  State,  14  9  P  IH. 

Want  of  aatbori^  mm  iBTsUtiMW 
baa  ffSBScally  see  Infra  |  211. 

fl<  Thompson  v.  Peo.,  23  Colo.  A 
204,  128  P  863:  Huston  v.  Peo.  11 
Colo.  A.  271,  66  P  262  (holding  that 
a  criminal  recognisance  Is  void  whn 
It  is  taken  by  a  Justice  after  ocnninit- 
ment  in  default  of  ball  or  in  lieu  ot 
a  recognizance  prevlooaly  given  un- 
der a  statute  providing  that  two  Jat- 
ttces  or  a  Judge  may  take  audi  a 
recognizance);  Feo.  v.  Arco,  186  m 
A.  11;  Peo.  T.  Cook.  68  IlL  A.  262: 
SUte  V.  McQunnegle.  8  Uo.  402  (> 
single  Justice  is  not  authorized  ts 
take  ball  where  the  arrest  Is  under  a 
capias  Issued  on  an  indictment  found 
In  the  circuit  court). 

[a]  irndar  Wj,  aot  Mar«iL  9,  1991, 
M  9v  3.  a  single  Justice  may  take  ana 
attest  a  ball  oond.  but  he  may  not  do 
so  until  the  examining  court,  com- 
posed of  himself  and  another  JiU' 
tlce,  has  been  constituted  and  tui 
fixed  the  amount  of  the  ball  to  be  re- 
quired. Murphy  v.  Com.,  11  Bnsb 
(Ky.)  217. 

Cb]  ItaU  takm  br  two  JuttoH 
when  only  one  has  authority  to  act 
Is  not  Invalid,  (^lase  v.  Peo..  2  Ode. 
628:  McFarlan  v.  Peo..  13  lU.  9. 

U.  Thomnii  v.  State.  8B  Ark.  327 
(holding  that  sttch  bail  bond  would 
be  void). 

S6.  Hoatetter  v.  Com.,  12  B.  Mon. 
(Ky.)  1  (holding  that  Justice  hav» 
no  power  to  tahe  recognisances  to 
appear  at  any  other  than  the  lint 
day  of  the  term). 

87.   State  V.  Corson.  10  Me.  4T1 

S8.  SUta  T.  WormelL  88  Ua  2M 
(penal  sum  cannot  oxoeea  twenty  M- 
lars). 

08.  C:onn. — ^Potter  v.  Rlnvsbnry,  4 

Day  98. 

ni.— Lewis  V.  Peo.,  88  HL  A.  SS 
(holding  that,  where  the  statute  an- 
thorized  a  Justice  of  the  peaee  to 
take  ball  for  the  appearance  of  toe 
accused  on  the  day  appointed  for 
trial,  and  also  to  adjourn  a  trial  or 
examination,  and  take  ball  for  the 
appearance  of  the  accused  for  furtbcr 
examination,  such  Justice  had  power 
to  take  ball  upon  an  adjoununent  iv 
trial). 

Ind. — State  "v.  Thompson,  (3  1b& 
367  (holding  that,  under  2  Rev.  St 
[1876]  i  23,  authortiins  Jnetioss  of 
the  peace  to  grant  coiftuiuance^  aM 

il4,  providing  that  the  Justice  ^lall 
old  the  prisoner  to  ball  for  hlfl  ap- 
pearance, the  Justice  has  power  whae 
a  case  for  broach  of  the  peace  u  coa- 
tinned,  to  hold  defendant  to  baQ  tct 
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been  held  othorviw.** 

OffoiMs  b«yoBd  the  total  JvtacUttton  of  a  judge 
«f  a  poliee  eourt  as  a  emumtting  magiatrate  are 
generally  excluded  from  hia  power  to  oaiL'* 

[( 199]  (2)  Whar*  Faioay  Is  Obarisd.  Aa  a 
ceneral  ntle  a  jnstiee  of  the  peaee  eaDoot  admit  to 
bail  peraona-  barged  with  feltmy.*^  This  role,  faow^ 
ever,  is  subject,  under  the  atatutee,  to  certain  qaali- 


flcMKtioaa  and  limitationa  by  i^ieh  a  jnstiee  or  jus- 
tieea  are  given  aoeh  jariadiction  under  partienlar 
eirennutaneeB,"  aa  where  there  is  only  a  sospicion 
o£  the  fdony  ohaised.** 

i%  200]  f.  Oommiaaionera— (1)  In  OanaxaL  Un- 
der some  atatutes  certain  eourt  commisaioners  are 
vested  with  the  power  of  taldng  recognizanees  or 
of  admitting  prisoners  to  bail.'^ 


his  appearance):  Stat*   t.  fSachen- 
halmer,  M  Ind.  68. 
N.  J.— Stst*  V.  Krulae,  41  N.  J.  L. 

N.  B.— It«r.  V.  McKay.  tS  W.  B.  ««4. 

OnL— Rex  v.  Cole,  S  OnU  U  S89,  1 
OntWR  117. 

See  also  supra  tl  183,  184. 

[a]  la  Xwrntnokr  ^  maslBtrate 
may  take  bail  upon  adjournment  of 
examination  In  case  of  a  miademean- 
or,  but  DDt  In  case  of  a  felony.  Com. 
V.  Taney,  2  Duv.  876;  Com.  v.  Moore, 

5  Mete.  477. 

ao.  State  T.  Butlett,  TO  Mtam.  190, 
72  NW  1067  (holdtnv  that,  under  Qen. 
8L  [1994]  o  lOS,  a  Justice  of  the 
peace  before  whom  a  preliminary  ex- 
amination is  In  progress'  has  no  au- 
thority to  admit  the  accused  to  hail 

{tending  an  adjournment  of  the  hear- 
BK,  where  the  accused  is  charged 
with  an  offenee  punishable  hy  death 
or  by  imprisonment  In  the  state' pris- 
on tor  a  term  exceed  ins  seven 
years);  State  v.  Jones,  lOO  N.  C.  438, 

6  SIS  655  (holdlns  that,  where  the 
statute  provided  Oiat  a  magistrate 
mlKht  admit  to  bail  persons  brought 
before  him,  but  also  provided  that  he 
j^tould  proceed  as  soon  as  might  be 
to  examine  the  charge  against  them, 
lie  could  not  admit  to  ball  until  after 
the  examination  had  been  concluded); 
State  V.  RusselU  24  Tex.  &S5  (hold- 
ing that,  where  ball,  has  been  taJien 
and  the  court  has  adjourned,  the 
0liertfF,  and  not  the  maeistrate,  has 
power  to  take  an  additional  ball 
bond). 

81.  In  re  Mantz,  19  D.  C.  595 
(holding  that  Rev.  St.  I  1051.  provid- 
ing that  "the  Judge  of  the  Police 
Court  may  examine  and  commit  ana 
bold  to  ball  in  all  offenses,  whether 
cognizable. in  the  Police  Court  or  in 
tbe  Supreme  Court,"  etc.,  confers  no 
authority  on  him  to  take  ball  for  the 
appearance  of  defendant  at  a  future 
day  for  examination  before  him,  as 
a  committing  magistrate,  for  an  of- 
fense not  triable  In  his  court).  But 
compare  Staite  v.  Hartwell,  35  Me. 
129  (holding  that,  to  authorize  a 
nutglstrato  to  take  ball  for  appear- 
ance to  answer  before  a  court  of  su- 
perior Jurisdiction,  for  an  offense '  the 

Jiunlshment  of  which  Is  beyond  his 
urladlction.  It  should  appear  that  the 
offense  has  been  commuted,  and  that 
there  is  a  probable  cause  of  guilt) . 

ao.  U.  S.— U.  S.  V.  Paw,  25  F.  Cas. 
No.  16,0TI,  1  Craneh  C.  C.  486  (com- 
raftted.  for  trial  on  felony  charge). 

.  Ark.— Baas  v.  SUte.  29  Ark.  142 
<whare  persons  were,  by  an  Inquest, 
implloated  in  the  crime  of  murder 
ana  were  arrested,  at  the  instance  of 
th«  coroner). 

Znd. — Stats  T.  Wlnntnger,  81  Ind. 
,61  (at  time,  of  Issuing  warrant). 
..  iCy. — Com.  V.   Fisher.   2   Duv.  376 

■  ('slnffle  Justice  has  no  power). 

Xta.. — State  v.  Harper, ,  3  La,  Ann. 
£9  8 ;  State  v.  Hebert,  10  Rob.  41 
.<crlme  'punishable  with  death,  '  or 
.  with  seven  years  or  more  Imprison- 
ment atihard  labor"). 

BCass.~-Com.  v.  Zxivertdae,  11  Blase. 
3S7  <h<unlclde). 

Okl. — Bx  p.  Westmoreland,  2  Okl. 
Or.  &12,  103  P  370  (holding  that  a 
Justice  of  the  peace  Is  not  authorized 
■to   admit  to  ball  where  punishment 

■  naay  be  death,  under  Wilson  Rev.  A 
Xnnot.  St.  i  6770,  providing  that,  In 
such  cases,  ball  ^hall  be,  taken  only 

,bx         supreme  or  the  dlatrlct  court 

■or  by  the  Judges  thereof). 

Ra. — Steel  v.  Com.,  7  Watts  454 
,<ona.  arrested  as  a  horse  thief);  Com. 


V.  Prison  Keeper,  2  Ashm.  227  (fe- 
lonious homicide,  robbery,  burglary, 
arson,  or  horse  stealing). 

Alta. — Re  Hopfe,  10  DomLR  216, 
23  CanCrC:as  116.  23  WestLR  761 
(holding  that  rape  la  a  capital  offense 
in  Canada,  and  that  Justices  of  the 
peace  have  no  Jurisdiction  to  grant 
ball  after  the  holding  of  the  prelim- 
inary Inquiry  before  the  Justices  upon 
which  the  accused  was  committed  fer 
trial  before  a  court  of  competent 
Jurisdiction). 

See  State  V.  Barttett,  70  Minn.  119, 
72  NW  1067:  State  v.  Kruise.  32  N. 
J.  L.  313:  State  v.  Jones,  100  N.  C. 
438.  e  SB  966.  ^  -Li  '  ' 

[a]  Za  ireir  Tov^  under. Code  Or. 
Proc.  \  192,  providing  that,  if  the  pro- 
ceedings are  adjourned,  the  magis- 
trate must  commit  defendant  for  ex- 
amination or  discharge  him  from  cus- 
tody upon  his  giving  ball  or  deposlt- 
Itig  money  to  appear  during  the  ex- 
amination, a'  committing  magistrate 
niay,  before  the  examination,  and  un- 
til defendant  has  been  held  to  an- 
swer to  the  grand  jury,  accept  ball. 
Or  a  deposit  of  money  In  lieu  thereof, 
although  the  crime  charged  la  pun- 
ishable by  imprisonment  exceeding 
Ave  years;  ana  S  667.  prohibiting  a 
magistrate  from  admitting  to  hall 
where  the  crime  Is  punishable  by  im- 

firisonment  exceeding  five  years,  re- 
atea  to  the  admission  to  ball  after 
a  prisoner  has  been  held  to  answer 
to  the  grand  jury.  Sutherland  v.  St. 
Lawrence  County.  101  App.  Dlv.  299. 
91  NTS  962  [rev  42  Misc.  88,  86  NTS 
6961. 

[6]    After    eoMTlotioa^Where  a 

fierson  has  been  convicted  of  a  felony 
n  tbe  supreme  court,  but  before  sen- 
tence has  escaped  Into  another  state, 
and  has  been  brought  back  upon  the 
application  of  the  executive  author- 
ity, a  Justice  of,  the  peace  has  no 
authority  to  take  a  recognizance  of 
him,  the  intention  of  the  legislature 
being  merely  to  secure  trial  of  per- 
sons accused.  Com.  v.  Otis,  16  Mass, 
198. 

[cj  Wltwe  psalsbnuot  aisesetloa- 
ary.— Where,  hy  statute,  a  Justice  of 
the  peace  has  power  to  admit  to  ball 
for  offenses  not  punishable  in  a  speci- 
fied manner,  he.  has  power  so  to  do 
where  the  offense  Is  so  punishable 
or  not.  In  the  discretion  of  the  court: 
but  he  cannot  do  so  If  the  apecifted 
punishment  niust  be  inflicted  on  con- 
viction, the  court  having  no  dlscre* 
tlon  In  the  matter.  State  v.  Toups^ 
44  La.  Ann.  906.  11  S  628. 

as:  Ind.— ^tate  t.  Wlnninger,  81 
Ind.  61  (holding  that  power  exists 
where  the  Justice  has  granted  a  con- 
tinuance or  has  recognised  accused 
to  appear  and  answer  In  the  circuit 
court). 

Ky. — Tharp  t.  Com.,  3  Hetc.  411 
(holding  that  a  single  Justice  may 
hold  to  ball -for  misdemeanors,  but 
that  two  Justices  are  required  in 
charges  of  felony). 

La. — State  v.  Toups,  44  La.  Ann. 
896,  11  s  624  (no  authority  in  cases 
of  larceny,  Without  order  from  the 
district  Judge). 

Mich.— Peo.  v.  Burw«11.  106  Mich. 
27.  63  NW  986. 

Pa, — Moore  v.  Com.,  6  Watts  A  8. 
314  (holding  that  a  Justice  of  the 
peace  may  discharge  from  prison  one 
committed  by  him  for  a  t>allable  of- 
fense, whether  felony  or  misdemean- 
or, on  taking  a  recognisance). 

S,  C— Barton  v.  Keith,  20  S.  C.  L. 
637  (holding  that.  In  drder  that  one 
accused  of  passlns  ooohterfelt  mon- 
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ey,  even  it  Included  In  the  statute's, 
may  be  refused  ball  by  two  Justices, 
euch  person  must  not  only  be 
charged  with  felony,  but  there  must 
also  be  a  violent  presumption  of 
euiit). 

Tex. — Ex  p.  Wasson,  50  Tex  Cr. 
861,  87  SW  108  (holding  that,  while 
a  Justice  of  the  peace  may  not  dis* 
charge  one  accused  of  a  capital  fel- 
ony, he  has  anal  Jurladtetlon  to  fix 
ball  until  Indictment  found,  tor,  In 
the  absence  of  an  application,  to  fn- 
cressft  ttw  baU). ;  / 

P«o.  v.  Huggins,  10  Wuid.  (N. 
T.)  4«4  (holding  that  two  Taettees 
mayv  before  indictment,  let  to  ball  a 
pziaoner  arrested  and  In  Jail  on  Bus- 

tilOKm  of  a  felony);  Tyler  v.  Qreen- 
aw,  6  Rand.  (26  Va.)  711  (may  ball 
where  charge  is  felony  and  there  is 
only  a  slight  suspicion). 

35.  See  statutory  provisions.  See 
also  In  re  Ball  Comrs.,  85  Me.  644.  27 
A  455  (where  the  court  said:  "Ffrat: 
During  a  term  of  tlie  Supreme  Judi- 
cial Court  In  any  county,  a  bail  com- 
missioner la  not  authorized  by  the 
statutes  of  thl.s  State  to  admit  to  ball 
any  person  confined  in  Jail,  or  held 
under  arrest  by  virtue  of  a  precept 
returnable  to  said  term.  Second: 
When  a  person  is  confined  in  Jatl  for 
u  batlabie  offense,  or  for  not  having 
sureties  on  a  recognizance,  and  the 
amount  of  his  ball  has  been  fixed  by 
a  Ju.stlce  of  the  Supreme  Judicial 
t.'ourt,  a  ball  commissioner  ia  not 
authorized  to  change  the  amount  of 
such  bail"). 

[a]  Hassaohnsetts. — (1)  Under 
Pub.  ."^t.  c  212  5  48.  after  a  convic- 
tion In  an  inferior  court,  and  whan 
Rueh  court  is  not  in  aesalon,  ball  may 
l)<>  t:iki.'n  by  a  commissioner.  Com.  v. 
Cove.  ir>l  Mass.  39:;.  24  NB  211.  (2) 
Anil  ihe  int'Tmcdlate  time  daring  a 
temporary  adjournment  of  thft  court 
from  ,'^:iturd:iy  to  Mondav  mornlnS-ls 
not  part  of  the  "session"  of  Ihe 
court  under  such  statute.  Com. 
t:!ove,  supra.  (3)  Such  a  commission- 
er appointed  by  the  superior  oourt 
may  take  a  recognizance,  whetr-the 
court  is  In  session,  for  prooewMtfs 
before  the  grand  Jury.  Com;  r.  wSr- 
rlam,  9  Allen  371.  (O  A  st»cial  obm- 
mlssioner  may  tie  .appotnted  by  the 
court  of  common  pleaS  to  take  a  re- 
cognisance, in  vacation,  of  one  con- 
victed on  indictment  and  committed 
under  an  order  to  recognize  with 
sureties  and  to  prosecute  exceptions 
In  tbe  supreme  court.  Com.  t.  Dun- 
bar, 15  Gray  209. 

[b]  lUchlgan. — A  circuit  court 
commissioner  has  power  to  admit  to 
ball  a  respondent  committed  for  trial 
upon  a  charge  of  murder  in  the  first 
deRree,  except  in  cases  where  the 
proof  Is  evident  or  the  presumption 
great.  Elder  v.  Garner,  97  Mich.  617, 
65  NW  460. 

[c]  New  York. — TTnder  an  early 
decision,  such  a  commissioner  could 
take  bail  in  all  bailable  offen-sos.  and 
also  where  defentlant  waived  ali  pre- 
I  Iniinarles  and  gave  ball  at  once. 
Champlain  v.  Peo.,  2  N.  Y.  82. 

|dl  TTtah. — A  supreme  court  com- 
missioner has  power  to  t:ike  brill  of 
one  accused  of  violating  an  act  of 
congress  prohlbiling  unlawful  cohab- 
itation in  the  territory.  U.  S.  v.  EI- 
dredge.  B  Utah  ISl.  13  P  673. 

[e]  May  change  amount  of  hail. — 
In  Peo.  V.  Robb.  9M  Mich,  .197.  57  NW 
257,  it  was  held,  under  Howell  Annot. 
St.  i  947«,  that  a  circuit  court  oom- 

mi'*""  tSsrifftA, w 
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\}  201]   (2)    Untted    Statw  OoaHiiHioBan. 

United  States  eommisaionen  have  power  oonferred 
upon  them  by  statute  **  to  take  bail  of  one  eharged 
with  an  offense  or  crime  against  the  United  States 
for  his  appearance  before  the  proper  eourt,  and  this 
authority  may  be  exercised  upon  an  arrest  before  or 
after  indictment}''  but  it  has  been  held  that  sneh 
commissioners  have  no  greater  powers  in  this  re- 
gard than  have  the  state  magistrates  in  the  state 
where  the  offense  was  committed.*'  It  is  within  the 
discretion  of  sueh  commissioners  to  tiAe  recogni- 
sances of  defffiidaats  and  of  witnesses  recognized  in 
previous  cases  for  the  same  grand  jury.'*  So,  where 
the  commitment  is  fay  a  commissioner,  he  has  juris- 
diction to  entertain  an  application  for  release  on  bail 
at  any  time  before  the  issuing  of  a  warrant  for  his 
r^oval  to  the  jurisdiction  from  which  he  has  fled.** 
Limited  to  offenses  against  the  United  States. 
The .  authority  of  United  States  commissioners  to 
admit  to  bail  is  expressly  limited  to  complaints  or 
ehaiges  importing  offenses  against  the  laws  of  the 
United  States.*^ 


[I  202]  c  Sxdulvtt  JwlidiefefaB  of  Oosrt  m 
Jndg*.*'  Under  wme  statdtes  or  rules  of  pzaetiee, 
particular  eourts  or  judicial  ofBeers  are  given  ueln- 
sive  jurisdiction,  at  certain  stages  of  tne  proeeed- 
ings,  to  admit  a  prisoner  to  buL^  And  where  a 
court  or  a  judicial  ofiScer  having  authority  to  do  so 
has  acted  on  an  application  for  bail,  no  other  court 
or  judge  should  {wss  theretm,  unless  it  is  shown 
the  first  application  was  disposed  of  arbitrarily  and 
not  on  the  merits.^*  Thus  it  has  been  held  that 
where  an  application  for  bail  is  pending  in  a  pr(^>er 
court,  it  would,  be  irregular  for  another  tribmtal 
or  oficer  having  concurrent  jurisdiction  to  issue  a 
writ  of  habeas  eorpns  to  adnut  to  bail;**  and  tliat, 
after  indictment,  no  court  other  than  the  one  in 
which  the  indictment  is  pending  can  admit  the 
prisoner  to  bail,^  except  upon  the  issuance  of  a 
writ  of  habeas  corpus.*' 

A  committing  magistrate's  azardse  of  his  poww 
as  to  bail  is  not  exclusive  of  the  proper  jurisdie- 
tion  of  another  court  or  judge  at  a  subsequent  stage 
of  the  proceedings;*"  and  it  may  be  reviewed  and  his 


maslstrate.  Compare  In  re  Ball 
Comro..  86  Me.  544,  27  A  465. 

[t^  .TlM  oonaUiittloMlt^  of  noh 
ft  vtefeBte  has  b«en  upheld;  but  it  was 
Baid  that  there  was  grave  doubt 
whether  the  power  of  letting  or  hold- 
ing to  ball  was  a  "Judicial  power" 
within  the  meaning  of  that  clause  of 
the  Michigan  constitution  which  con- 
ferred such  power  on  courts.  Daniels 
v.  Peo.,  6  Mich.  881, 

36.    U.  S.  Rev,  St.  gfi  1014.  lOU. 

37-  U.  S.  V.  Louis.  149  Fed.  2T7 
(holding  that,  where  ball  on  appeal 
had  been  llxed  by  the  court  or  judge, 
a  .United  States  commissioner  had 
Jurisdiction  to  caii.^e  ihe  proposed 
sureties  to  justify  before  him  and  to 
accept  ball  tendered;  and  reviewing 
the  various  acts  of  oonjftvsH  on  ihls 
Bubjeci):  HoefTner  v.  U.  S.,  87  I'.d. 
186,  SO  CCA  610;  U.  S.  v.  Dunbar,  S3 
T^,  Ifil.  27  CCA  4»8  (holding  that 
any  United  States  commissioner  Is 
empowered,  bv  Rev.  St.  t  1014,  to 
taks'tijall  xor'tne  appaarance  for  trial 
before  the  proper  court  of  One 
cturged  with  any  crime  or  offense 
a^tnst  the  United  States). 

n.  U.  8.  V.  Case,  25  F.  Caa.  No. 
Itj742,  8  Blatchf.  250  (holding  that, 
under  the  Judiciary  Act,  in  a  state 
where  a  Justice  of  the  peace  lias  no 
power  to  take  ball,  a  commissioner 
appointed  by  the  United  States  court 
for  a  district  within  such  a  state  has 
no  power  to  take  a  recognisance  for 
the  appearance  before  himself  at  a 
future  day  of  a  person  charged  with 
a  criminal  offense  against  the  laws 
of  the  United  States,  and  that  a 
recognizance  so  taken  Is  void);  U.  8. 
V.  Horton,  26  F.  Cas.  No.  T5.393,  2 
Dill.  94,  18  Int.  Rev.  Rec.  31.  63,  21 
PlttsbLegJNS  (Pa.)  17  (holding  that, 
where  the  statute  provides  that  an 
examination  in  a  criminal  matter 
cannot  be  adjourned  for  more  than 
ten  days,  a  recognisance  for  appear- 
ance taken  by  a  United  States  com- 
missioner on  an  adjournment  for 
nineteen  days  Is  void). 

[a]  The  Stat*  laws  are  of  foro* 
(1)  80  far  as  applicable  to  the  pro- 
ceedings, and  In  determining  the  au- 
thority conferred.  It  Is  therefore  de- 
termined that  such  commissioner 
may.  In  conformity  with  the  inter* 
pretatlon  of  the  state  law,  take  bail 
of  the  accused  to  answer  further  be- 
fore him.  U.  S.  v.  Sauer,  73  Ped. 
671.  (2)  So  a  commissioner  to  take 
aflldavlts,  etc..  has  power  to  let  to 
bail  pending  the  proceedings  In  those 
states  where  Justices  of  the  peace 
have  similar  power.  U.  S.  v.  Rund- 
lett,  27  F.  Qb-b.  No.  16.208,  2  Curt.  41. 

[b]  An  OxHToa  statat*  declaring 
that,  '^fter  an  indictment  found  and 
upon  an  appeal,"  a  defendant  cannot 
be  admitted  to  baU,  except  by  the 


Judge  or  the  court  where  the  action 
ia  pending,  or  in  which'  the  Judgment 
appealed  from  is  given  (Hill  Annot. 
L.  S  1463),  does  not  Impair  the  pow- 
er of  any  officer  designated  by  the 
United  States  statutes  (Rev.  St.  I 
1014)  to  admit  a  defendant  to  bail 
after  indictment  and  before  trial. 
U.  S.  V^Duiibar,  82  Fad.  161,  27  CCA 
488 

39.  Hallett  v.  U.  8.,  63  Fed.  817. 

40.  U.  8.  V.  Vola  28  F.  C9M.  No. 
16,627,  14  Blatchf.  iS. 

41.  U.  S.  V.  Hand,  26  F.  Cas.  No. 
15,296,  6  McLean  274.  ' 

42.  Tenltorlal  julsOlotlOB  see  In- 
fra S  203.  . 

43.  State  V.  Williams,  97  Ark.  248, 
133  SW  1017  (holding  that  the  circuit 
court  where  an  indictment  for  a  capi- 
tal offense  Is  pending,  or  a  Judge 
thereof  in  vacation,  is  the  only  tri- 
bunal authorized  In  the  first  instance 
to  hear  an  application  for  ball,  except 
that  an  original  application  may  be 
made  to  the  supreme  court,  where, 
because  of  unavoidable  accident  or 
casualty,  no  Inferior  court  is  compe> 
tent  to  hear  the  same;  ahd  that  the 
chancellor  has  nothlna  to  do  with  the 
administration  of  the  criminal  laws, 
and  cannot  interfere  therewith  by 
supervising  the  actions  of  eirctift 
Juages  granting  or  refuting  ball) ; 
Spinman  v.  Com..  5  Ky.  Op.  18*;  Com. 
V.  Brown,  14  KyL  301  (holding  that, 
where  the  accused  Is  admitted  to  ball 
by  the  extimlnlng  court,  the  magis- 
trate holding  the  examining  court 
and  the  county  Judge  are  the  only 
oRlcers  authorised  to  take  ball  before 
the  commitment  of  the  accused,  or 
before  the  next  term  of  the  circuit 
court,  where  the  accused  has  been 
committed);  Babcock'a  Case,  2  Abb 
PrNS  (N.  T.)  204,  210  (holding  thai 
"during  the  session  of  the  court  hav- 
ing Jurisdiction  to  try  the  olTence, 
such  court  alone  has  authority  under 
the  statute  to  let  to  ball"). 

[  a  ]  a.  oonntr  Judgs  ( 1 )  cannot 
ball  a  prisoner  after  tne  flrat  term  of 
the  court  other  than  the  county  court 
to  which  he  Is  committed  for  trial. 
Branham  v.  Com.,  2  Bush  (Ky.)  S 
(under  Cr,  Code  t  76).  (2)  Under  the 
Io#a'  statutes,  however,  such  Judge 
can  accept  the  bond  of  one  bailed  by 
another  officer  or  magistrate.  State 
v.  Klingman,  14  Iowa  404. 

44.  Ex  p.  Oflborn.  24  Ark.  186; 
Ex  p.  Jones,  20  Ark.  9;  State  v.  Judge 
Fifth  Diet.  Ct.,  32  La.  Ann.  315  (hold- 
ing that  a  recorder  of  New  Orleans 
having  full  power  to  Inquire  whether 
a  prisoner  arrested  by  his  warrant 
under  a  criminal  charge  Is  entitled 
to  ball,  the  district  court  cannot  In- 
terpose by  writ  of  habeas  corpus  to 
determine  that  teet) ;  Bx  p.  Isbell,  11 
Nev.  296;  Peo,  v.  Dutcher,  88  N.  T, 


240  [rev  20  Hun  2411:  Peo.  t,  RMtftU, 
8  HowPrfN.  T.)  2S1:  Peo.  t. 
Leod,  26  Wend.  (N.  T.)  481,  27  AmD 

[a]  a  Jnstto*  of  tkm  pmm*  (1) 

cannot  take  bail  where  another  tea- 
tlce  has  issued  a  mittimus  aB&lnst 
defendant  for  want  of  sureties.  State 
V.  Berry,  8  He.  179;  Com.  v.  f^TimHa. 
18  Pick.  (Mass.)  86.  (2)  Nor  has 
such  Justice  authority  to  ball  mm 
convicted  In  another  court,  and  who 
has  made  his  escape  before  seutMiee. 
Com.  V.  Otis,  16  Hasa  198. 

[b]  Polio*  Jwrtioa  has  no  power  t« 
ball  persons  after  they  have  bsen 
bound  over  to  the  recorder's  court, 
and  the  proceedings  certified  there- 
to. Mills  v.  Chambers,  01  Micb.  ill. 
52  NW  20. 

45.  Ex  p.  Kittrel,  20  Ark.  49> 
(holding  that.  If  an  application  for 
ball  is  pending  in  the  circuit  coort 
in  a  capital  case,  and  the  Jnds*  I* 
prevented  by  business  or  Indbspoal- 
tton  from  attending  thereto,  it  wonld 
be  Irregular  for  another  tribunal  or 
officer  having  concurrent  jurtadictloa 
to  Issue  a  writ  of  habeas  corpus  to 
admit  to  ball  even  after  ezpirmtkM 
of  the  term). 

[a]  ■abMvwafe  mawaL — Bat 
ball  taken  by  an  ofllcer  itavlnsr  a*n- 
eral  authority  to  let  to  bail  fa  valid, 
although  he  IS  not  the  ofBcer  befbre 
whom  the  application  Is  pendtng. 
where  the  oinnder  voluntarily 
pears  before  him.  and  the  ball  so 
taken  Is  subsequently  adopted  by  tbe 
officer  before  whom  tbe  appllntloa 
for  ball  is  pending.  Peo.  v.  XoBnCt. 
5  Barb.  (N.  T.)  860. 

rb]  Kn  Parto  Moo  a  district  court 
may  not  by  habeas  corpus  Interfere 
with  another  court  of  record  with 
fun  authority  to  decide  whether  or 
not  a  prisoner  should  be  admitted  to 
ball.    Ex  p.  Aybar.  14  Porto  Rico  S41. 

4e.  State  V.  Watson.  64  Ho.  A. 
416.  See  also  Stale  v.  Ferrueon.  SO 
Ho.  409:  State  v.  Nelson,  28  Mo.  II: 
State  V.  Ramsey,  23  Ho.  127.  Com- 
pare Peo,  V.  Hartwell,  2  Parts.  Cr. 
(N.  Y.)  32  (holding,  that,  altbon^ 
Jurisdiction  of  an  indictment  prat- 
ing in  one  court  cannot  he  coo^ured 
on  another  court  by  agreement,  yet. 
If  the  latter  court  has  general  ]«* 
rlsdtctlon  over  the  olfense.  a  defend- 
ant who,  under  such  an  aareement. 
enters  Into  a  recognisance  In 
court  to  appear  at  the  next  tt 
thereof  will  not  be  dlschartred 
such  obligation  unless  he  glvei 
ball  for  appearance  in  the  emot 
where  the  Indictment  Is  pending!. 

47.    State  v.  Watson.  64  Ho.  A.  411 

46.  Me. — State  v.  Baker,  SO  Me.  <S 
(holding  that,  where  a  prisoner  Is 
committed  to  Jail  br  a  maglstimte 
for  (aillnf  to  give  sueh  i 


VoT  later  mmw,  ttnelitiisssf  and  Bhiagoi  In  the  law  see  cnmnlatlve  Annotations,  same  title,  pan  and  not*  m- 
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decision  thereon  b0  departed  fram  by  the  court  to 
whom  an  ajiplication  is  made  for  a  warrant  of  re- 
moval for  trial/"  or  before  whom  the  prisoner  is 
brought  by  habeas  corpus,''''  or  by  the  court  in 
whieh  the  indictment  is  pending."^ 

Fzlsonir  in  military  cnstody.  The  judge  of  a 
eivil  court  cannot  hear  an  application  to  admit 
to  bail  a  prisoner  in  the  custody  of  the  military 
power  in  a  district  under  martial  law  until  the  le- 
gality of  such  custody  has  been  inquired  into  under 
an  application  for  a  writ  of  habeas  corpus." 

[(  203]   h.  Territorial  Jurisdiction  of  Oomt  or 

xance  s«  be  haa  authority  to  require, 
two  Justices  of  the  peace  and  of  the 
quorum  are  authorised  by  our  stat- 
utes to  admit  the  prisoner  to  ball  by 
taking  a  reoognliance  with  the  same 
conditions  that  the  magtatrate  re- 
aulred). 

Utah.— Peo.  Robb,  »8  Mich.  297, 
67  NW  857  (holding  that  under  How- 
ell Annot  St.  I  9476,  a  circuit  court 
commissioner  may,  on  application  of 
the  prisoner,  let  him  to  ball  in  a  less 
sum  than  that  fixed  by  the  commit- 
ting maElstrate). 
Uo.— State        Randolph,   28  Ho. 


Officer  TaUng  Bafl.  It  is  generally  held,  under  the 
constitutional  or  statutory  proTisions,  that  the  power 
to  take  bail  can  only  be  exercised  by  a  court,  judge, 
or  magistrate  of  the  state,  county,  or  territory, 
where  the  crime  was  committed  and  tfae  accused 
is  to  be  tried;"  or  of  the  county  where  the  war- 
rant was  issued,"  or  in  which  the  prisoner  was  ap- 
rested."'  Under  some  proyisions,  however,  bail  may 
be  taken  in  one  county  for  the  appearance  of  the 
accused  before  a  court,  or  judge,  in  another  county, 
having  jurisdiction  of  the  offense."* 
A  diange  of  venue  of  a  cause  from  one  county 


211  (holding  that,  where  a  Justice  of 
the  peace,  having  In  charge  the  ex- 
amination of  a  person  under  arrest 
on  charge  of  crime.  Issues  his  war- 
rant of  commitment  and  delivers  It 
to  the  Bherlff,  the  prisoner  can  be 
discharged  on  ball,  or  otherwise,  only 
by  a  court  or  magistrate  authorized 
to  issue  writs  of  habeas  corpus). 

N.  Y. — Peo.  V.  McKlnnon,  1  Wheel. 
Cr.  170  (holding  that,  on  prosecution 
for  an  assault  and  battery,  if  the 
clrcumatances  demand  it,  the  court 
will,  after  verdict.  Increase  the  ball 
set  by  the  committing  magistrate); 
Peo.  V.  McLane,  1  Wheel  Cr.  45  (hold- 
ing that  the  court  of  quarter  sessions 
may  Increase  the  ball  set  by  the  com- 
mitttng  magistrate,  even  where  no 
motion  Cor  adjournment  Is  made). 
Oh. — State  v.  Dawson,  6  Oh.  251. 
[a]  When  an  ladlotmest  la  pesd- 
lav  la  ftomrt,  It  may  fix  the  ball  with- 
out regard  to  any  action  theretofore 
taken  by  the  committing  magistrate. 
Ex  p.  Ryan,  44  Cal.  655. 

tbi  Oonrta  of  MSSiOM  are  not  au- 
thorfsed,  on  Indictment  before  arrest 
and  a  subsequent  arrest  thereon,  to 
send  the  case  to  a  police  Justice  for 
sxamlnatlon,  and  an  order  therefor 
loes  not  affect  the  queatlon  of  the 
^ower  to  ball.  Babcock**  Case,  S  Abb 
PtNS  (N.  T.)  804.  -  «  - 

4S.  n.  8.  V.  Brawner,  7  Fed.  8S 
holding  that  a  Judge  of  the  district 
o  whom  application  Is  made  for  a 
varrant  of  removal'  to  another  dls- 
rlct  for  trial  may,  under  Rev.  St.  I 
014.  review,  without  a  writ  of 
labeas  corpus,  the  action  of  the 
omtnlttlng  magistrate,  and  may  re- 
uce  the  ball  required  by  ' him  if  It 
ppeara  to  be  excessive). 

BO.  State  v.  Best,  7  Blackf.  (Tnd.) 
11  (holding  that  the  Judge  before 
rfaom  the  prisoner  Is  brought  by 
abeas  corpus,  for  the  purpose  of 
ivinff  bail,  may  exercise  his  own  dls- 
retlon  as  to  the  amount  of  the  pen- 
Ity  of  the  recognisance,  without  re- 
ard  to  the  amount  fixed  by  the  mag- 
ttrate  who  committed  the  prisoner). 

51.  Ex  p.  Ryan,  44  Cal.  556  (bold- 
ly that  the  court  In  which  a  orlm- 
lal  Indictment  la  pending  has  the 
g\it  Co  fix  the  amount  of  ball  to  be 
iven  by  a  prlsonar,  without  regard 
•  any  other  action  theretofore  taken 
r  the  committing  maglptrate). , 
S9.  Idyls'  Case,  7  B!.  Ca"-  ^o, 
621a,  Chase  1,  •  .  .  :  .  ^ 
03.  XT.  8. — In  re  Kalne,  li.Sow^ 
13.  14  L.  ed,,a46.  Hi    .  ■ 

Ga., — ^Weath^fly  v.  Beaver#i"S9  G*- 
:2.  18»,  76  Uclt  Oy^ 

Kan. — State  ,v.\,I>avlB,  M  ^an.  205. 
Ky.-^Com.  v.,-  Sal'yeri  S.-i^ush  461 
loldlns    that,  -under  iaov  o^lmltx^ 
■de.  wbere  an  offense  la  charged  to 

[«c.j.-esi'' 


have  been  oonunltted  In  another 
county  than  that  in  which  the  arrest 
Is  made,  and  is  a  felony,  the  magis- 
trate has  no  power  to  take  temporary 
bail  for  the  appearance  of  the  ac- 
cused before  him,  either  during  the 
examination  or  preliminary  to  It). 
La. — Stata  v.  Collins.  If  La.  Ann. 

Ho.— Stata 'Ti  'Ttel^  n>  Ifto. 
SO  SW  672;  Btate  vTWoolery,  SB  Ho. 
626;  State  Vr'TOkrMwn,  B4  Uo,  A.  41«. 
See  also  State"     Tet-gason,  60  Ho. 
400;  State  v.  Nelson.  28  Mo.  13. 

N.  H. — State  v.  Fowler.  28  N.  H. 
184.  But  see  State  v.  Eastman.  It 
N.  H.  265  {where  application  Is  vol- 
untary). 

Tex. — Ex  p.  Srwin.  7  Tex.  A.  288. 

Eng. — Rex  v.  Leason,  1  Ld.  Raym. 
01.  01  Reprint  936  (holding  that, 
where  a  prlsbner,  charged  with  trea- 
son In  another  county  from  that  in 
which  a  court  sat,  applied  for  bail, 
the  court  could  not  b:ill  him,  but 
would  send  him  by  habeas  corpus  to 
the  county  In  which  the  treason  was 
alleged  to  have  occurred,  and  that 
there  he  could  make  anew  prayer  for 
bnin;  itpx  V.  MaokintoA.  Str.  S08. 

88  Keprlnt  539. 

54.  Manslr  v.  San  Diego  County 
Super,  ex.,  65  Cal.  5R2.  4  P  627;  Ex  p, 
Huns  Sin,  54  Cul.  102;  Weatherly  v. 
Beavers.  139  Ga.  122.  128,  78  SE  853 
(clt  Cyc] ;  State  v.  Cannon,  84  Iowa 
822;  Peo.  v.  Chapman,  30  HowPr  (N. 
T.)  202. 

[a]    Bnle   qualified   by  facta. — In 

Haney  v.  People,  12  Colo.  845,  21  P 
80,  the  surety  was  not  discharged, 
since  he  must  be  held  to  have  known 
of  the  Irregularity  when  he  algned 
the  reoosnisance  which  showed  that 
the  arrest  waa  madft  in  another  ooun* 

fb]    Hl  v«w-  Torfc  (1)   where  a 

Erisoner  has  been  arrested  upon  a 
ench  warrant,  but  not  committed, 
no  justice  of  the  8uprem.e  court,  or 
other  magistrate  out  of  the  CQunty 
from  which  the-  warrant  Issued,  has 
authority  to  take  ball  for  ^is  ap- 
pearance and  to  discharge  him  from 
custody.  Gorallne's  Case,  10  AbbPr 
288.  21  HowPr  85.  <8)  Thus  a  person 
arrested  for  a  crime  punishable  by 
imprisonment  In  state  prison  can  be 
hailed  only  In  the  county  wbere  the 
warrant  .  Is  issued;  he  cannot  be 
balled  in  the  county  wnere  arrested. 
If  it  Is  a  different  county  from  that 
In  which  the  warrant  Is  Issued, 
Clark  V.  Cleveland,  6  Hill  344.  But 
see  Doyle  v.  Russell,  80  Barb.  800. 
(3)  But  after  Indlbtment  ball  may  be 
taken  In  any  county  where  the  ac- 
cused Is  arrested.  Peo.  v.  Clews,  14 
Hun  00  [aff  77  N.  T.  .891.  But  see 
Peo.  v.  Head,  92  N.  T.  416,  1  N.  T. 
Cr.  417. 

OS,  Hansir  v.  San  Diego  County 
Super.  Ct.,  65  Cal.  682,  4  P  627:  6u- 
san  v.  State,  60  Tex.  Cr.  213.  128  SW 
388  (holding  that,  under  white  An- 
not.  Code  Cr.  Proc.  art  270.  requiring 
one  arrested  for  a  misdemeanor  to 
be  taken  before  the  magistrate  of 
the  county  where  the  arrest  was 
made,  who  shall  be  authorised  to 
take  ball,  and  who  shall  Immediately 
transmit  the  bond  to  the  court  hav- 
ing Jurisdiction  of  the  offense,  one 
wno  was  arrested  for  dlsturblnr  a 
religious  meeting  In  a  county  other 


than  that-  in  which  the  ofTense  took 

Elace  was  entitled  to  give  proper 
ond).  But  see  Weatherly  v.  Beavers, 
130  Ga.  122.  123,  76  S&  853  [clt  Cyc] 
(holding  that  the  ofSclals  of  one 
county  In  which  one  Is  arrested  on  a 
bench  warrant  Issued  from  another 
county,  have  no  authority  to  admit 
the  person  arrested  to  bail). 

[aj  Aa  amlleatlom  for  ball  vadav 
the  Mabeas  Qorvam  Act  must  be.  In 
the  first  instance,  to  a  judge  of  the 
circuit  court  for  the  county  In  which 
the  applicant  is  held  in  custody. 
State  T.  Woolery,  19  Ho.  526  (holding 
that  Rev.  Code  (1856],  c  187  •  tZ, 
providing  that  admission  to  ball  shall 
be  by  the  court  where  an  indictment 
Is  pending,  and  Habeas  Corpus  Act 
art  4  I  21  [Rev.  Code  (1855)  p  840], 
providing  that  when  a  person  applies 
for  the  benefit  of  the  act  his  appli- 
cation In  the  first  instance  shall  be 
to  the  Judge  of  the  circuit  court  for 
the  county  In  which  the  applicant  is 
held  in  custody,  must  be  construed 
together) . 

56.  Peo.  V.  Levin,  160  III.  A.  430 
(holding  that,  notwithstanding  it 
may  not  appear  that  the  crime 
charged  was  committed  within  the 
territorial  Jurisdiction  of  the  city  of 
Chicago,  a  Judge  of  the  municipal 
court  of  Chicago  has  authority  un- 
der the  criminal  code  to  take  a  re- 
cognisance for  the  appearance  of  the 
accused  In  the  proper  court);  Hunter 
V.  State,  21  Ind.  351  (where  the  pris- 
oner was  confined  In  Jail  In  another 
county  because  of  the  Insufficiency  of 
the  Jail  in  the  county  of  Indictment 
and  arrest);  Paine  v.  State,  7  Blackf. 
(Ind.)  206  (holding  that  a  Judge  of 
the  circuit  court  may  take  ball  re- 
turnable to  a  circuit  court  held  tn  a 
different  county  from  that  In  which 
It  is  taken);  Parrlsh  v.  State,  14  Hd. 
238  (holding  that,  where  a  party  ap- 

Klles  to  the  court  of  one  county  by 
abeas  corpus  to  be  discharged  from 
Illegal  arrest,  and  it  appears  that  the 
offense  charged  was  committed  In  an- 
other county,  the  court  may  recognise 
him  to  appear  before  the  court  tiav- 
ingjurlsdlctlon  of  the  offense) ;  Rex 
V.  Hu^es,  (Alta.)  28  WestLR  659,  6 
Westwkly  1120  (holding  that,  on  an 
application  for  a  writ  of  habeas  cor- 
pus, the  supreme  court  of  Alberta 
has  Jurisdiction  to  admit  to  ball  one 
arrested  on  a  criminal  charge  laid  In 
another  province,  although  the  arrest 
Is  legal,  and  to  make  the  condition 
of  the  recognizance  that  the  prisoner 
shall  surrender  himself  to  the  proper 
officer  In  the  province  In  which  the 
charge  is  pending  against  him,  the 
superior  courts  of  the  several  prov- 
inces being.  In  criminal  matters,  aux- 
iliary to  one  another). 

[a]  Vliex*  the  prlaoiuv  la  oos- 
fined  la  a  ooimtr  Jail,  the  county 
Judge  of  another  county  has  been  held 
competent  to  take  the  acknowledg- 
ment of  the  execution  of  a  recogni- 
sance by  the  prisoner's  sureties  with- 
in the  latter  county.  In  order  that 
the  recognisance  may  be  sent  to,  and 
acknowledged  by,  the  prisoner,  and 
he  be  let  to  ball.  Peo.  v.  Hurlbutt,  44 
Barb.  (N.  T.)  126. 

[b]  WlLsr*  a  wmxrant,  laaaed  In 
oaa  ooutr.  la  tndorsad  Mr  a  magls- 
trat*  In  anoCher,  where  the  accused 
realdea,  and  the  accused  la  arreatad 
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to  another  transfers  the  entire  control  ftitd  jnriw- 
Action  thereof  to  the  oonrt  of  the  latter  oonntyy 
inelnding  anthoritpr  to  entertain  an  ^plioation  for, 
and  admit  to,  bail;^'  but  it  has  been  held  that  a 
eourt  granting  a  ebange  of  venne  may  take  a  reeog^ 
niianee  of  the  acenaed  for  bis  appearance  before  the 
eourt  to  which  the  ehai^  is  made.** 

{%  204]  t  Upon  Appeal  or  Error.**  Under  some 
atatnteSf  the  power  of  admitting  to  bailf  on  an  b^- 


peal  or  writ  of  ensr  aftw  ft  eonvietion,  will  not  be 
exercised  by  the  appellate  court  in  the  ^t  ipfftewrfii 
but  it  ahould  be  exercised  by  the  court,  or  a  jn^ 
thereof,  in  which  the  conviction  was  bad;**  bat 
where  the  trial  court  refuses  to  admit  the  aceuied 
to  bail,  a  further  awlication  may  be  made  to  the 
appellate  eourt.*^  Under  other  statutes,  however, 
the  a^qwllate  eourt  has  power  to  admit  the  aeensed 
to  bail,  pending  aiqieal;*'  or  to  order  him  to  be  so 


th«reund«r.  as  expresslsr  authorised 
by  statute,  such  magistrate  may  le- 
gally take  a  recognizance  binding  the 
accused  to  appear  before  the  magis- 
trate Issuing  the  wftxrant.  under  a 
provision  authorising  magistrates  to 
admit  accused  persons  to  bail.  State 
V.  Rabens,  79  S.  C.  542.  60  SE  443, 
1110  (construing  Cr.  Code  11902]  ig 
28,  37). 

[c]  ll>oa  tbo  aooneed's  T<Mliuiterr 
mvUoatlOB.  a  Justice  of  the  peace 
throughout  the  state  may  take  a 
recognisance.  In  the  county  In  which 
he  lives,  of  a  person  charged  with  a 
crime  In  another  county,  to  appear  at 
the  court  having  Jurisdiction  of  the 
offensa  in  the  latter  county.  State 
V.  Eastman,  42  N.  H.  265. 

[d]  OptloB  of  aocnsed.  .  One  ar- 
rested upon  a  warrant  Issued  by  a 
Justice  of  the  peace  of  another  coun- 
ty, and  Indorsed  in  the  county  where 
he  Is  found,  If  the  offense  Is  bailable, 
may,  at  his  option,  give  bail  In  the 
county  where  he  is  arrested,  for  his 
appearance  at  the  court  where  the 
offense  is  triable.  Com.  V.  Jailer,  1 
Grant  (Pa.)  218. 

[e]  Wliev*  MMKued  moved  to  JaU 
oat  of  aistarlot  for  safe  custody. — (1) 
In  Canada,  where,  owing  to  the  lack 
of  a  Jail  In  the  district  In  which  a 
prisoner  has  been  committed  for  trl:il. 
there  Is  no  place  where  prisoners  who 
are  committed  for  safe-keeping  to 
await  their  trial  can  be  confined,  and 
they  are  sent  to  a  provincial  Jail  out- 
side of  the  district  of  the  district 
court  Judge  where  the  committal  took 
plaoe.  It  Is  to  be  assumed  that  such 
confinement  Is  a  confinement  within 
such  district  BO  as  to  enable  such  dis- 
trict court  Judge  to  make  an  order  for 
ball  under  Cr.  0}de  f  898.  Rex  V. 
Greig,  (Sask.)  22  CanCrCas  852.  <2) 
But  In  Mississippi  under  Code  (1908) 

I  67,  the  Judge  of  a  Judicial  district, 
to  which  one  convicted  of  a  felony  in 
another  Judicial  district  was  removed 
pending  appeal,  may  not  admit  him  to 
ball.  Marley  v.  State,  (Miss.)  $S  S 
76. 

B7.    Ex  p.  Walker,  8  Tex.  A.  668. 

[a]  TUa  toolBdes  tbe  right  to  hold 
«  vaoT  iMdl  bond  of  the  court  from 
which  the  case  was  transferred  In- 
valid, and  gives  the  right  to  order 
accused  Into  custody,  notwithstand- 
ing such  admission  to  ball.  Adklns 
V.  Com..  98  Ky.  539.  33  SW  948,  17 
KyL  1091,  32  XRA  108  (which  case 
was  removed  from  the  county  court 
to  the  circuit  court  of  another  coun- 
ty). 

[b]  PresuuptioB  of  valldltr  &t- 

taches  as  to  neceeeary  preliminary 
steps  on  recognisance  taken  before  a 
county  Judge  after  change  of  venue. 
State  V.  Woolery,  39  Mo.  62S. 

58.    Stebbins  v.  Peo.,  2?  111.  240. 

69.  AppsAl  or  error  aa  aJfeottog' 
light  to  bail  eee  supra  j 

ao.  Ex  p.  Turner.  112  Cal.  627.  4B 
P  671;  Pea  v.  January,  70  Cal.  84. 

II  P  326  (holding  that  the  power  to 
admit  a  prisoner  to  bail  pending  an 
appeal  taken  by  blm  from  a  judg- 
ment of  conviction  of  felony  will  not 
be  exercised  by  tbe  supreme  court  in 
the  flrst  Instance,  nor  until  after  the 
determination  upon  Its  merits  of  an 
application  for.  bail,  before  the  Judge 
mio  tried  the  cause);  Peo.  v.  Perdue, 
48  Cal.  652;  State  v.  Jones,  3  La. 
Ann.  9  (holding  that,  under  the  act 
of  May  80,  1846,  1  10,  the  bond  could 
be  taken  before  an  officer  of  tbe 
lower  court  or  such  other  person  aa 


the  Judge  may  deiegttB);  In  re  Mon- 
tague, 70  Mich.  l&T.  88  KW  18  (hold- 
ing that,  under  Howell .  Annot.  St.  I 
UStS,  the  circuit  courfon  appeal  rais- 
ing questions  of  a  serious  nature,  has 
ho  further  Jurisdiction  izcept  to  .take 
ball);  Peo.  v.  McKtnney,  9  Mfoh.  444 
1  holding  that  the  supreme  .court  of 
iMi'hi^tan  has  no  powsr,  on  appeal 
Iroiii  iLuiiviclioii,  to  adinlt  a  prisoner 
lo  hall ■.  ttinri'.  noi wltBstandlng  the 
fexcpt  iims,  (ht-  c^ivis.'  Still  remains 
In  th.'  I'Murt  b.  low.  the  authority 

fur     taUiiig     biill     remains     in  that 

court);  State  t.  Chapman,  64  Wash. 
140,  116  P  592  CholAng  that,  under 
Remington  A  B.  Code  ||  1781,  1747. 
providing  that  the  superior  court 
sbalU  notwithstanding  an  appeal,  re- 
tain Jurisdiction  for  all  purposes  not 
affected  by  the  appeal,  and  requiring 
the  court  to  flz  a  bond  on  appeal 
from  a  conviction,  the  superior  court, 
notwithstanding  an  appeal  by  the 
state  from  an  order  fixing  bail  on  ap- 
peal, retains  Jurisdiction  to  make  the 
order  for  the  bail  efrectlv&  in  the 
absence  of  any  statute  providing  for 
a  stay  by  mere  notice  of  appeal). 
See  also  Ex  p.  Marks,  49  C&\.  880 
(holding  thitt,  under  Pen.  Code  I 
1 243,  providing  for  an  appeal,  ball 
should  not  be  allowed  except  by  a 
Judge  of  the  court  where  the  convic- 
tion Was  had,  or  by  a  Justice  of  the 
supreme  court). 

[a]  VlM  powsr  to  aUew  ban  pead- 
ing  appeal  Is  lahereat  with  oouts  of 
rettsnu  ]iulsdlatl4kii,  unless  prohib- 
ited by  statute.  Jung  Goon  Jow  v. 
U.  S..  18  Arlx.  266,  108  P  490,  31  LRA 
N9  1091. 

Bill 
an 
tted 

to  ball  pending  appeal  may  be  tiled 
either  in  the  trial  court  or  In  the  ap- 

Jellate  court.  Boos  v.  Stata^  17fi  Ina. 
89.  94  NE  401. 
[cl  Zb  Tennessee  (1)  the  supreme 
court  pending  appeal  or  error  can 
admit  to  ball  only  while  Sitting  in 
the.  grand  division  of  the  state  in 
which  the  case  is  to  be  heard,  but 
the  trial  court  can  admit  to  ball  at 
any  time  when  the  supreme  court  Is 
not  so  In  session.  Holcomb  V.  State, 
6  Lea  668.  (2)  So  where  a  convic- 
tion Is  reversed  on  appeal,  and  the 
case  is  remanded  to  the  lower  court 
for  a  new  trial,  the  lower  court  has 
power  to  ball  Uie  accused  to  appear 
on  the  new  trial.  Brewer  v.  State, 
6  Lea  198. 

[dl  The  time  In  wUoh  ttmSl  nsy 
be  given  pending  an  appeal  rests  in 
the  discretion  of  the  trial  court.  In 
re  Raldler,  4  Okl.  417.  48  P  270. 

ex.  McKnlght  v.  U.  S..  11?  Fed. 
451,  61  CCA  285  '(holding  that,  where 
defendant  was  convicted  of  embex- 
sling  funds  of  a  national  bank,  and 
the  trial  court  refused  to  admit  him 
to  ball  pending  a  writ  of  error,  in 
the  absence  of  some  great  urgency, 
a  further  application  for  admission 
to  ball  should  have  been  made  to  the 
appellate  court). 

[a]    Senlsl  ninst  be  erroneous, — 

S)  where  ball  has  been  refused  by 
e  magistrate,  the  appellate  court 
will  not  Interfere,  unless  the  denial 
appears  to  be  manifestly  erroneous. 

p.  Richardson,  96  Ala.  110,  11  S 
316.  (2)  .Thus  In  Nevada  under  Cr. 
Prac  Act  «  479,  600  (Comp.  U  SI 
4444.  4465),  the  discretion  of  the  trial 

Judgia  Is  not  to  be  disturbed,  except 
or  clear  abuse,  and  in  the  absence  of 


[b]  in  Tsdiana,  under  Senate  X 
No.  73,  actsTlSin,  a  petition  by 
appealing  defendant  to  be  admlti 


such  abuse,  defendant  will  not  be 
admitted  to  ball  by  tbe  supreme 
court,  especially  where  the  case  wUl 

shortly  be  heard  on  Its  meritSL  State 
v.  Smith,  38  Nev.  435,  111  P  92*. 

ea.  In  re  Hoss,  28  App.  (D.  C) 
474  (holding  that  the  supreme  court 
of  the  District  of  Columbia  baa  pow- 
er on  appeal  to  It  to  admit  to  ball); 
Com.  T.  Field.  11  Allen  (Maaa.)  418 
(holding  that,  after  a  bill  of  excep- 
tions allowed  after  verdict  of  nUir, 
the  superior  court  may  recogniu  the 

Firlsoner  to  appear  from  term  to  term 
a  that  court);  State  v.  Farrla.  SI  & 
C.  176,  28  8E  308,  370  (holding  that 
2  Rev.  St.  p  283  |  75.  providing  that 
It  shall  not  be  lawful  for  "any  Jus- 
tice of  the  Supreme  Court."  pending 
an  appeal  to  such  court,  to  grant  ball 
to  any  person  convicted  of  any  of- 
fense the  punishment  whereof  is  im- 
prisonment "for  any  term  exceeding 
ten  years,"  does  not  prevent  tbe  su- 
preme court  from  granting  bail  la 
such  oases,  but  Inferentlaliy  abows 
an  Intent  by  the  legislature  to  ooo- 
tlnue  such  power  In  said  court).  See 
also  supra  note  60  [b],  [c]  (1>. 

[a]  zrn  Oolorado^  (l)  under  0«l 
St.„^(1883)  I  972  (Mill  Annot.  St 
[1891]  I  1479).  the  supreme  ooort 
during  the  term,  or  one  Justice  tber^ 
of  in  vacation,  may  admit  to  baQ 
pending  the  determination  of  a  Witt 
of  error.  Ritcbey  v.  P©o_  aa  Gate. 
251,  43  P  1026.  (S)  Where  an  appeal 
has  been  perfected  from  a  eonvlcAlaa 
before  a  Justice  of  the  nrioo.  tbe 
county  court  has  Jurisdiction  to  ad- 
mit a  defendant  to  ball.  Pcol  v. 
Toungberg,  53  Colo.  88Z.  ia4  P 
746. 

[bl   Vedana  staSMwi  mmA  nlse^ 

(1)  Under  the  act  to  establtah  the 
circuit  court  of  appeals.  (S«  St.  889  I 
11),  providing  that  all  provlBlons  of 
law  In  force  regulating  appecOa  or 
writs  of  error,  rncluding  provi-rleaa 
for  bonds  or  other  securltlea.  shall 
regulate  such  proceedlnsB  In  that 
court,  and  Rule  No.  88  of  such  ooarl 
the  court  has  the  power,  and  It  l> 
generally  Its  duty,  to  admit  to  tall 
after  conviction  of  a  crime  not  eaph 
tal.  pending  a  writ  of  error,  lie- 
Knlgbt  V.  U.  S.,  lis  Fed.  4BI.  61  CCA 
285.  (2)  But  where  an  appeal  kaa 
been  taken  from  a  decision  of  a  fc4- 
eral  court  discharging  a  writ  of 
habeas  corpus,  and  pending  it  tbe 
prisoner  is  remanded  to  the  enatedj 
of  state  officers,  as  authorised  \a 
Supr.  C^.  Rule  No.  84,  such  federal 
court  has  no  Jurisdiction  to  entertats 
a  motion  to  admit  to  bail.  In  re  Bts- 
sert,  118  Fed.  12.  (3)  Thus  a  district 
Judge  who  ^a8  denied  a  writ  of  ha- 
beas corpus  to  release  a  foretn  cos- 
sul  imprisoned  under  state  nuthoritT 
has  no  power,  under  Rev.  St.  f  TA 
and  Supr.  Ct.  Rule  No.  S4  (6  SCt  IH) 
to  admit  the  prisoner  to  ba.li  pendbtf 
an  appeal  from  the  order  denrlnc  the 
writ.  In  re  lasigi,  79  Ped.  7S»  (4> 
So  also  a  Judge  of  a  circuit  er  ■ 
district  court  who  has  dtactwgcd  a 
writ  of  habeas  corpus  is  not  gtvta 
power  to  admit  the  prisoner  to  bsC 

Sending  an  appeal  from  htm  fndsBMSi 
y  Cir.  Ct  App.  Rule  Mo.  ilpSTj 
(150  Fed.  xxxvl).  Ex  p.  RonchLlCS 
Fed.  558. 

^^[c]    la  Mississippi  the  power  rf 

the  supreme  court,  under  Code  (l»Kt 
S  67,  to  admit  a  person  convicted  at 
a  felony  to  bail  .fiendink'  an  asBMl 
does  not  give  It  original  jurialSlSs 
in  this  Tegsjd,  but  Is  menly  In  s« 
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idmitted,**  exe«pt  in  bo'  far  at  it  nay  be  prohibited 
by  statute  and  it  has  been  hda  that  a  eoort 
hsTing  power  to  grant  appeals  or  writs  of  error  haa 
implied  power  to  admit  the  petititaer  to  bail  pend- 
ing an  appeaL""  Whwe  a  ease  has  gme  on  excep- 
tions to  the  supreme  oonrt,  a  reeogniaance  for 
pearanee  at  the  next  eounty  oonrt  is  void,  eren 
though  the  case  afterward  comes  to  tiie- county  conrt 
for  a  new  trial."' 

Where  on  appeal  a  jndgiiHot  of  eonvlettoa  has 
been  aiOrmed,  and  a  petition  for  a  r^earing  has 
been  made,  a  defendant  who  is  at  large  on  bail  will 
not  be  remanded  to  custody  pending  eueh  petition, 
anless  some  nnnsnal  reason  is  shown  why  he  is  not 
likely  to  remain  within  the  jurisdiction;'^  bnt  where 
the  petition  for  a  rehearing  is  OTerruled,  the  pro- 
ceedings are  at  an  end,  and  the  appellate  court  has 
no  power  to  eontiniTe  accused 's  baU,  or  to  admit  him 
to  new  bail,  pending  his  application  to  a  higher  court 

Six  p. 


for  a  vxit  of  -^artiorari,  althoneh  it  may,  for  a 
good  eaase  shown,  defer  the  begumingr  of  his  sen- 
tence for  a  reasonable  time.** 

[%  206]  a.  S&ariffs,  Olarka.  and  Otber  Ofllcen— 
a.  SheriiE^(l><In  Osiural.  A  sheriff  has  no  power 
to  admit  to  batl^  except  in  so  far  as  he  is  antbor- 
ised  to  do  so  1^  statutory  enactment,'*  and  then 
only  in  the  oasAs  anthorized  in  the  statute,'^  and 
at  the  times  aaMurized  thereby;"  and  he  may  take 
bail  in'  vacaUon  or  in  term  where  so  authorised  and 
the  offense  is  not  within  the  eases  excluded  from  his 
authority.'*  Under  the  statutes  giving  a  sheriff  the 
power  to  take  bail  it  has  been  held  that,  in  order 
to  raable  the  jsheriff  to  take  a  bond  or  recognizance, 
the  prisoner  must  be  in  bis  lawful  custody,'^  such  as 
on  legal  process,^*  issued  by  one  having  lawful  au- 
thority or  b^sed  on  an  order  of  ^e  court  or 
judge,''  or  upon  a  warrant  or  other  process  show- 


of  Its  appellate  jurUtdlctlfm. 
Prewltt,  tt  8  216. 

[d]  Xn  tlM  mitpplBM  th«  su- 
preme court  has  discretionary  power 
to  grant  ball  bond  after  conviction 
in  all  noncapital  cases  pending  be- 
fore it  on  appeal,  and  this  discretion 
is  to  be  exercised  regardless  of  the 
action  of  the  court  of  first  instance; 
and  tbe  facts  that  the  action  Is  not 
Anally  tried  In  case  of  an  appeal  un- 
til the  case  is  heard,  retried,  and  de- 
termined by  the  supreme  court  and 
that,  with  lew  exceptlohs.  In  case  of 
a  conviction  no  credit  is  given  for 
tbe  time  served  In  prison  darlnar  l^he 
pendency  of  the  appeal  are  weighty 
reasons  for  tbe  exercise  of  the  dis- 
cretion of  the  court  to  let  the  ac- 
cused to  ball  during  the  pendency  of 
his  appeal.  U.  S.  v.  Ravidas,  S 
Philippine  121. 

68.  Hudson  v.  Parker,  15$  IT.  S. 
277,  15  set  450,  3»  L.  ed.  424  [rev  65 
Fed  68]  (holding  that,  where  a  pris- 
oner haa  been  convicted  In  &  dlatrlct 
court  of  the  United  States  for  an  In- 
famous, but  not  a  capital,  crime,  any 
Justice  of  the  supreme  court  may 
erant  a  writ  of  error,  and  may  order 
that  the  prisoner  be  admitted  to  bail, 
on  giving  bond  in  a  certain  sum.  In 
proper  form,  and  with  sufficient  aure- 
tlee.  by  tbe  district  Judge);  Ex  p. 
Byrd.  178  Ala.  179,  65  8  203  (holding 
that,  under  the  acts  of  1909,  p  62, 
amending  Code  (1907]  S  6262,  pro- 
viding for  ball  In  aU  cases  where  the 
Imprfsonment  does  not  exceed  Ave 
years,  and  directing  that  the  -Judge 
»r  court  must  also  direct  the  clerk  of 
the  court  In  which  conviction  was 
lad  to  admit  defendant  to  ball,  tbe 
ludse  or  court  mentioned  refers  to 
-.he  ■upreme  Judge .  or  court  Issuing 
:h«  writ  of  error>. 

04.  State  V.  Clark,  1  Oh.  Dec.  (Re- 
)rlnt>   155.  8  WeatLJ  7  [aft  15  Oh. 

<holalng  that,  under  a  statute 
irovldlng  that  a  Judge  allowing  a 
vrit  of  error.  In  mases  other  Uian 
horn  where  the  punishment  Is  eapl- 
al  or  by  Imprisonment  in  the  penl- 
entlary,  may  ordsr  a  snspensioB  of 
he  aentence  on  defendant's  entering 
nto  a  recognisance,  a  Judge  of  the 
upreme  court  could  not  releaae  on 
ail,  pending  a  writ  of  error  to  such 
ourt.  one  who  had  been  convicted 
nd  sentenced  to  the  penitentiary). 

es.     BverlT  v.  State.  10  Ind.  A.  15, 
T  VfB  566;  State  v.  Buchanan  Coun- 
r  DiBt.  Ct,  84  Iowa  167,  50  NW  677. 
0B.    State  Treasurer  v.  Seaver,  7 
t.  480. 

87.  Walsh  U.  B.,  174  Fed.  621, 
»  CCA  1S4. 

as.  Walsh  v.  V.  a,  177  Fed.  208, 
)1   CCA  378 

e».  state' V.  Howell,  11  Mo.  613: 
tate  V.  Walker,  1  Mo.  B4G:  State  v. 
[Ills.  13  N.  C.  555  (holding  that  a 
lerlfT  Is  not  a  Judicial  officer,  and 
tat  a.  recognisance  taken  by  him  Is 
lerelir  a  mmple  obligation);  Keller 


V.  Com.,  a  Hfm.  (Pa.)  7ST  (holdlnc 
that  SS  Hen.  VI  c  »  does  not  atfE: 
tborlie  blm  to  t^«  a  bond  of  onti 
arrested  for  crime);  State  V.  Miller, 
31  Tex.  564  (holding  that  he  may  not 
exact  a  tiall  bond,  and  only  has  au^ 
thorlty  to  take  one  whom  he  has  ar- 
rested or  who  Tphmtarlly  surren- 
dered himself  before  aome  maglril- 
trate  that  the  oCtense  may  be  in- 
quired Into). 

(a]  At  common  law  n  sheriff  hiwl 
ptfWi-r  to  li.Ul  Auy  one  indicted  before 
hJ  ni  ill  his  toiirn ;  but  the  extent  if 
thi.-^  iiuthfjiity  wiis  from  time  to  tlnrt 
liiniit-d  by  staiute,  and  flnnlly  abrd- 
gittt-d  by  the  statute  of  1  Kdward  IV 
C  2.  Bengough  v.  Rosslter,  2  H.  BJ. 
41S,  421,  126  Reprint  627  (where  the 
court  said:  "The  IcKlslature  In  et- 
ery  relsn  .ibridRed  some  part  of  tbelf 
[the  siherifts']  power,  and  Increased 
tbi-  jurisdiction  of  ihe  JuHllces,  untjl 
at  lusi  ih.'v  wrro  di-c-nii  d  so  IncoP- 
rlpiiile,  lhat  Ihtir  whole  criminal  Jg- 
risdict  ioTi  was  exijref^sly,  and  tne 
p()U(T  of  bailing  for  offenses  In  their 
toiirns  incidentally,  taken  away,  and 
transferred  to  the  Justices  of  Ihe 
peace,  by  the  statute  1  Edw.  i.  c.  2"). 

70.  Jacquemifie  v.  State,  4S  MlsS. 
260  (where  the  court  said:  "It  did 
not  pertain  to  the  office  of  sheriff, 
.  .  .  to  take  a  bail  bond  [In  feiorfy 
cases];  his  right  so  to  do  (if  it  et- 
Ists  at  all)  Is  by  virtue  of  a  stat- 
ute"); Slate  V.  Grant,  253  Mo.  f;o2, 
leo  SW  993;  State  v.  Crosswhlte,  195 
Mo.  1,  93  SW  247:  State  v.  Fraser, 
165  Mo.  242,  66  SW  569. 

[a]  Sheriff's  aathorlty  held 
aepmdaat  on  statats. — in  Dickinson 
V.  Kingsbury,  2  Day  (Conn.)  1,  the 
court  upheld,  independently  of  stat- 
ute, a  practice  of  long  standing  on 
the  part  of  sheriffs  to  take  bail  In 
criminal  cases  of  prisoners  commit- 
ted for  not  finding  ttall,  and  release 
them  from  confinement.  The  reason 
given  for  this  decision  was  that  the 
practice  avoided  great  inconvenience 
and  hardship  to  tbe  prisoners. 

[b]  n*  Asm  at  the  covtftr 
fniia  wU0h  ttis  THiae  Is  tihascvd 
oannot  take  a  nail  bond.  Harbolf  v. 
Stat«,  W  Tex.  Cr.  IM.  44  SW  lUO. 
^e  alM  WUaim  v.  Com.,  f  B  'Ky.  167, 
S6  SW  tU.  18  KyL  61. 

[c]  A  dspa^  riMtUr,  (1)  under 
the  statute,  who  arrests  one  On.  a 
capias  for  a  mlisdemeanor  may  taht  a 
recognisance,  and  It  need  not  be  cer- 
tified by  the  officer.  Shreeve  v.  State, 
11  Ala  676.  (2)  And  where  the 
statute  so  provides,  a  special  deputy 
or  deputy  haa  the  same  power  as  the 
sheriff.  State  v.  KlSer,  4  Sneed 
(Tenn.)  G63.  (3)  But  It  has  bien 
held  that  a  deputv  sheriff  cannot,  ball 
one  surrendered  by  faia  ball,  or  6ne 
committed  tor  want  of  sui^tlea. 
State  v.  Edwards.  4  Hnm^R'  (Tenn.') 

n.  State  V.  Bdwards,  4  Humfhr. 
(Tenn.)  226  (holding  that  the  sJtatnte 


llmtts  the  Bherifra  power  to  ball  to 
cases  where  the  party  has  been  sur- 
rendered by  bis  surety,  or  where  he 
has  been  committed  for  want  of 
sureties).  See  also  State  v.  Wren. 
21  Tex.  S79. 

[a]  nat  the  •xaadalnr  magis- 
trate did  not  know  whether  the  Df- 
fense  was  hallahle  does  not  give  the 
sheriff  power  to  ball  one  committed. 
State  V.  Horn,  Meigs  (Tenn.)  47S. 

7a.  State  V.  McCoy.  1  Baxt. 
(Tenn.)  Ill  (holding  that  Code  || 
5017,  6066.  6144.  limit  the  sherlfTa 
power,  and  that  ball  taken  before 
examination  or  commitment  la  a  nul- 
lity). 

[a]  netendaat  In  Jall>— The  power 
of  a  sherlflt  to  take  a  raoognlxarice 
after  the  amount  has  been  fixed  by 
the  court  Is  not  limited  to  the  time 
of  making  the  arrest,  but  It  may  be 
taken  at  any  time  after  the  accused 
Is  in  Jail.  Welbom  v.  Peo.,  76  111. 
516. 

73.  Callahan  v.  State,  60  Ale.  66 
(ordw  to  take  ttall  in  vacation); 
Gray  v.  State,  43  Ala.  41  (holding 
that  an  order  of  court  In  a  prosecu- 
tion for  felony  which  merely  de- 
termines that  the  offense  Is  bailable 
and  fixes  the  sum  cannot,  under  a 
statute  authorising  the  sheriff  to  take 
bail  in  vacation,  give  him  authority, 
in  term  time,  to  admit  the  party  to 
ball  and  take  a  recognisance). 

[a]    Bi  <1>        ^  case  of 

felony,  a  aheriff  can  take  and  ap- 
prove a  ball  bond  In  vacation  or  after 
the  adjournment  of  the  court.  La- 
Rose  V.  State,  It  Tex.  A.  215.  16  SW 
S6.  (2)  And  he  may  even  do  so,  al- 
though the  district  court  is  In  ses- 
sion. If  no  Indictment  has  been  found, 
nor  a  capias  or  bench  warrant  has 
been  Issued;  to  deprive  him  of  the 
power  to  ball  the  prosecution  must 
actually  be  pendlarbetore  the  court. 
Kiser  v.  State,  IS  Tex.  A.  201:  Bills 
V.  Stata  10  Tex.  A.  324;  Peters  V. 
State,  10  Tex.  A.  302. 

7*.  Kevins  v.  State.  81  Ark.  tS 
(holding  that,  where  a  person  Is  ar- 
rested by  a  sheriff  outside  of  the 
Jurisdiction  of  the  latter,  the  sherlfT 
has  no  authority  to  hold  him  to  bail, 
and  a  recognlKance  so  taken  Is  void); 
McKle'v.  State,  74  Kan.  21,  85  P  827. 

76.  Blackman  v.  State,  12  Ind. 
666. 

7B.  Shaw  V.  C^m.,  1  Duv.  (Ky.) 
1  (issued  by  olerk  of  court  without 
order  of  court  aives  no  authority  to 
sheriff  to  take  ball). 

77.  Ala. — ^Antones  v.  State,  26  Ala. 
81  (sheriff  has  no  power  to  ball  after 
Indictment,  and  power  cannot  be  dele- 
gated under  Insufficient  order). 

Oa. — Simpson  v.  Robert,  35  Ga.  180 
(holding  that,  where  the  committing 
magistrate  authorises  the  sheriff  to 
imprison  the  offender  until  he  enters 
into  a  recognizance  for  his  appear- 
anoe  to  answer  for  the  offense  hla 
bdnd  taken  by  the  aherlfl  la  legal). 
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ing  that  the  aectued  is  to  he  admitted  to  bail,**  and 
that  the  ma^strate  issning  the  warrant  mast  have 
final  jurisdiction  of  the  offense.'"  But  it  has  been 
hdd  that  the  sheriff  cannot  take  a  bond  on  a  capias 
retnnu^le  forthwith  and  that  even  though  he  has 
the  eustody  of  the  prisoner,  if  the  anthority  to  take 
bail  is  exclusively  vested  in  oertain  judicial  offleera, 
this  precludes  the  sheriff  in  the  matter."^ 

Tm  natiin  or  degree  ct  the  offenae  may  affeet  the 
sheriff's  right  to  t^e  bail,  it  being  held,  under  the 
various  statutes,  ^at  he  has  such  right  in  ease  of  a 
misdemeanor,"  hut  not  in  ease  of  a  felony,**  or  eon- 
tempt  of  eoui.** 

br^pilMritiM.  In  aecordanoe  with  the  prineiples 
stated  above,  where  the  l^al  prerequisites  to  the 
sheriff's  ri^t  to  take  bail  exist  and  are  complied 


wi^  he  may  take  a  bond  or  reoognizanee  evoi 
tiiongh  there  may  be  some  irr^nlarities,  prorided 
they  are  immateriaL** 

Hlalatarial  duty.   In  taking  bail  under  ao  order 
to  do  so  a  sheriff  is  regarded  as  a  miniaterial  rsther 
than  a  judieial  offleer,**  and  may  be  eompeUed 
mandamus  to  perform  his  dnty.*' 

206]  (2>  TWmt  Ammmfc  «f  BeO.  Under 
some  statutes  the  sheriff  may  fix  the  amount  of  tiu 
bail  without  the  intervention  of  n  magistnte  or 
oourt  in  oortain  eaaea,  nsnally  in  ease  of  misde- 
meanors, or  as  ft  peace  officer;**  but  as  a  general 
role  he  ean  onfy  take  and  apiHrnve  bail  after  the 
amount  haa  betu  fixed  by  the  proper  officer,  and 
been  indorsed  upon  tlie  warrant,  capias,  eonmut- 
ment,  or  indictment;**  and  where  the  amount  has 


Ind.— McCole  t.  State,  10  Ind.  SO 
(sheriff  may  bail  before  indictment 
on  order  from  Judge  or  clerk). 

Ky. — Shaw  v.  Com.,  1  Duv.  1. 

La. — State  v.  Loeb,  21  Ija.  Ann. 
699;  State  v.  Badon.  14  La.  Ann.  781; 
State  V.  Ansley,  13  La.  Ann.  298  (alBo 
a  case  of  estoppel);  State  ICc- 
Keown.  12  1a.  Ann.  S9<;  State  v. 
Smith,  12  La.  Ann.  S49;  State  v.  Wy- 
att,  e  La,  Ann.  701  (rule  aomewhat 
qualified). 

Uisa. — Comwell  v.  State,  ES  Hiss. 
386  (BherlfTs  power  where  one  com- 
mitted must  strictly  conform  in  the 
exercise  thereof  to  judgment,  and  he 
may  take  ball,  althousrn  mittimus  is 
lost);  State  v.  Brown,  12  Hiss.  276 
(sheriff  may  take  ball  under  order 
of  court  until  accused  ts  duly  dts- 
ebarced  from  custody  even  after  mls- 
trlat).   See  also  Infra  thU  note. 

N.  a— State  V.  Houston,  74  N.  C 
S4». 

M   b  Ulssislppi  a   Bherltt  Is 

only  authorised  to  take  bail  of  a 
person  whom  he  may  arrest  on  the 
wocesa  of  a  circuit  court.  State  v. 
Brown,  32  Hiss.  275;  X^ce  v.  SUte. 
26  MlBs.  64. 

Baaed  ob  oxder  ftabv  aaunrnt  «f 
bail  see  Infra  |  206. 

7B.  Schneider  v.  Com.,  3  Hetc 
(Ky.)  409  (holding  that  a  sheriff  ar- 
resting-a  parson  by  authority  of  his 
bail  Is  not  authorised  to  take  new 
bail;  he  can  only  take  ball  when  he 
has  made  the  arrest  under  a  warrant 
or  other  process,  in  which  It  snail 
appear  that  the  person  is  to  be  ad- 
mitted to  ball  in  a  specified  sum). 

79.  Jones  v.  State,  «3  Ala.  161. 

80.  Bordeaux  v.  warren  County. 
e«  Mlsa  231,  6  S  227  (holding  that, 
where  a  capias  Is  returnable  forth- 
with during  the  term  of  the  oourt  at 
which  the  same  is  awarded.  It  is  not 

J roper  for  the  sheriff  to  take  a  bond 
or  the  appearance  of  the  accused 
after  he  has  arrested  him);  Moss  v. 
State,  7  Miss.  298;  Jackson  v.  State, 
13  Tax.  218;  Bushy  v.  State,  13  Tex. 
136. 

81.  Rupert  V.  Peo.,  20  Colo.  424, 
S8  P  702  (holding  that  under  Qen.  St. 
[1883]  S  9S1  the  bail  should  be  taken 
by  a  Judge  or  two  Justices  of  the 
peace,  and  that  a  ball  bond  taken  by 
a  sheriff  is  void).  See  also  Roberts 
V.  Brown.  43  Tex.  Civ.  A.  209,  94  8W 
388. 

at.  Sbreeve  v.  State,  11  Ala.  676 
(deputy  sheriff) ;  State  v.  Bensoin, 
79  Iowa  467,  44  NW  709  (holding  that 
under  Code  [18731-  I  4188  a  tpersen 
charged  with  a  misdemeanor  may  be 
admitted  to  ball  by  the  ofDoer  nwctng' 
the  arrest,  without  appearing  before 
the  magistrate). 

88.  Antones  t.  State.  2«  Ala.  81; 
Oovernor  v.  Jackson,  16  Ala.  703: 
State  V.  Crosswhlte,  196  Uo.  1,  93 
8W  247  (under  iRev.  Bt  [1899]  I 
2546).  (Tompace  lA-Rose  v.  State, 
2ft  Tex.  A.  216,  16  SW  38  (In  vaca- 
tion); Short  V.  State,  16  Tex.  A.  44. 

[a]  Aa  aaaetod  br  death  paaaity. 
—He  may  be  precluded  from  taking 
bail  where  the  ofEanse  le  punishable 


with  death,  although  he  may  ball  one 
arrested  for  any  other  cause.  Pace 
V.  State,  26  Miss.  64. 

84.    SUte  V.  Howell,  11  Mo.  613. 

[a]  Bat  am  attaohawBt  Sox  ooa- 
tem^  is  a  warrant  in  a  crlmliutl  case 
within  the  meaning,  of  Ind.  Rev.  8L 
(1881)  which  confers  upon  the  ofD- 
oer authorised  to  exaoute  a  warrant 
In  a  criminal  case  the  authority  to 
take  a  recognisance  of  the  person 
named  in  the  warrant,  and  the  sher* 
iff  has  authority  in  such  a  ease  to 
accept  bail  In  the  sum  ftxsd  by  the 
statute.  Baldwin  v.  State,  12f  Ind. 
24,  2B  NB  820. 

88.  Ala. — ^Holcombe  V.  State,  99 
Ala.  186.  12  B  794  (holding  that  even 
though  the  prosecutloa  Is  pending  In 
another  county  the  aherlfr  mar,  under 
a  proper  order,  take  ball  where  he 
haa  the  prisoner  in  hia  enstody). 

(9a.— Colquitt  v.  Bond.  W  Oa.  161 
(holding  that  a  bond  Is  not  void 
merely  because  the  ahwUr  In  charge 
of  accused  filled  It  up.  accepted  the 
sureties,  and  retnmM  the  hond  to 
the  (derk). 

Ind. — Blaokman  v.  State.  12  Ind. 
fiS6  (taken  by  sheriff  de  facto  valid). 
^^I^— MoKl©  V.  State.  74  Kan.  21. 

La.— State  v,  Gilbert,  10  La.  Ann. 
624.' 

Miss.— Moss  V.  SUte,  7  Miss.  298 
(holding  that  under  a  statute  au- 
thorizing the  sheriff  to  take  a  ball 
bond  conditioned  for  the  appearance 
of  the  accused  at  the  next  term  of 
court  he  may  take  a  recognisance  re- 
turnable to  a  day  of  the  term,  under 
a  bench  warrant  issued  in  term  time 
returnable  at  the  same  term,  as  it  Is 
not  like  the  case  of  a  warrant  re- 
turnable forthwith). 

Mo.— SUte  V.  Aastln,  141  Ko.  481, 
43  SW  166  (holding  that,  where  the 
supreme  court  reverses  a  conviction 
with  direction  to  commit  the  pris- 
oner to  await  the  action  of  the  trial 
court,  the  sheriff  holding  him  under 
the  Judgment  may  Uke  ball). 

Tex.— Golden  v.  SUte,  32  Tex.  737 
(after  notice  of  appeal  and  failure  to 
recognize  before  the  district  court 
and  to  pay  the  fine,  sheriff  may  take 
a  bond  to  abide  debfston  of  the  su- 
preme court). 

88.  SUte  V.  Wyatt.  6  La.  Ann. 
701  (holding  that,  while  a  sheriff  has 
no  power  to  bail  a  prisoner,  he  may 

f'erform  the  ministerial  duty  of  Uk- 
ng  a  bond  when  requested  by  a  mag- 
istrate). 

87.  Skelton  v.  Robinson.  104  Ala. 
98,  16  S  74  (holding  that,  where  a 
sheriff  refuses  to  admit  to  ball  a 
prisoner  committed  to  Jail  upon  mit- 
timus with  indorsement  thereon  as 
required  by  sUtute,  a  peremptory 
mandamus  will  lie  against  him  to 
admit  defendant  to  ball).  See  also 
Mandamus  [26  Cyc  219], 

88.  Kellogg  V.  SUte.  48  Mlas.  67 
(holding  that  under  Annot  Code  I 
4136  the  sherUI  haa  a  right  to  llx 
the  amount  of  ball  in  all  cases  net 
punishable  with  death.  In  oaae  the 
court' or  Judge  has  omitted  to  do  so); 


Terr.  v.  Sellers.  16  Okl.  419.  81  P 
676. 

[a]    OoaataUe^Fixing  the 

amount  of  a  recognizance  In  case  of 
felony  Is  a  Judicial  act  which  a  cos- 
sUble  has  no  authority  to  perform, 
the  provision  in  a  sUtute  that  any 
ofRcer  authorised  to  execute  a  waf 
rant  in  a  criminal  action  may  take 
the  recognisance  and  approve  tlw 
bail  not  giving  a  consUble  authority 
to  Uke  a  recognisance  where  there  Ii 
no  Judicial  order  fixing  the  amount 
or  directing  that  bail  be  taken.  Statt 
T.  Wmnlnger,  81  Ind.  61. 

Amount  of  hall  g sni  sll  j  see  infn 
il  221-224. 

8ft.  Ala.— Bx  p.  Skelton.  104  AIl 
98,  16  S  74;  Bvans  v.  8ta.t<^  «3  Alt. 
196:  MerrUl  v.  SUte,  46  AIsl  81;  Ony 
V.  SUte.  43  Ala.  41;  Antonas  t.  Stata 
26  Ala.  81. 

Ark.— Dunlap  v.  State.  86  AA.  161 
4»  aw  349  (Sheriff  max  take  taS 
where  amount  Is  fixed  without  aay 
special  authorisation)  ::^vls  v.  BtMU, 
n  Ark.  600,  ST  SW  ftST  (where 
amount  la  fixed  and  ball  la  ordered 
in  court  to  which  chanse  of  venue  U 
made,  said  bond  to  be  approved  br 
sheriff,  he  may  take  ball);  Moore  *. 
SUte.  28  Ark.  480;  Plnson  v.  SUte. 
28  Ark.  397  (If  amount  Is  fixed  sher- 
iff may  ball  one  upon  arrest  or  in 
custody);  Cooper  v.  State.  23  Art. 
278  (holding  that  if  the  amount  I> 
Indorsed  on  the  warrant  of  comnlt' 
ment  for  want  of  ball  habeas  oorpnz 
Is  necessary,  and  sheriff  cannot  rec- 
ognise). But  see  Gray  v.  SUte.  ( 
Ark.  266. 

(3a. — ^McCHure  v.  Smith.  68  Ga.  439: 

111.— Lewis  V.  Peo..  18  III.  A.  76. 

Ind.~-8tate  t.  Wlnninger.  81  laA 
61:  McCole  v.  SUte.  10  Ind.  60. 

Iowa. — SUte  V.  Benzlon.  79  Ion 
467.  44  NW  709. 

Ky. — Com.  V.  Reed.  S  Bush  614; 
Schneider  v.  Com^  3  Mete  409. 

La. — SUte  v.  Ballse,  38  Ia.  Asb. 
642;  State  v.  Gordon.  IS  La.  Ann.  itt: 
SUte  v.  Smith,  12  I>a.  Ann.  341; 
SUte  V.  Cravey.  12  I>a.  Ann.  214: 
SUte  V.  Gilbert,  10  La.  Ann.  614; 
SUte  V.  Louglneau,  6  La.  Ann.  Tt#; 
SUte  V.  Sewall,  8  La.  Ana.  iti; 
SUte  V.  Jones,  3  La.  Ann.  9. 

Miss. — Luokett  T.  SUte.  SI  Visa 
799;  Jacquemlne  v.  State.  48  MW 
280;  Pace  v.  Bute,  26  Miss.  64;  Uos* 
V.  State,  7  Miss.  298. 

Mo.-^Ute  V.  Holt.  284  Uo.  6»1. 
137  SW  877  (holding  that  under  Rev. 
St.  11909]  t  6126,  construed  In  cos- 
nectlon  with  other  sections,  a  sheriff 
may  admit  to  bail  one  commit  led  to 

Jail  by  a  magistrate  on  account  ot 
ailing  to  give  bond  to  await  the  ac- 
tion of  the  circuit  court,  where  tlw 
amount  of  ball  has  been  fixed  br  the 
^magistrate) ;  State  v.  Fraaer.  165  Ha 
242,  66  SW  669;  SUte  v.  Woodwaid 
169  Mo.  680,  69  SW  1042:  8Ut» 
Austin,  141  Uo.  481.  41  SW  186  (af 
69  Mo.  A.  377]  (aulllclent  where  ahw- 
Iff  tains  and  uproves  recocnteaee 
In  amount  ordwed  hr  oourt,  aai 
flies  same  with  elerk) :  State  v.  Jm- 
kins,  24  Uo.  A.  418  (Whare  amesst 


For  later  mmm,  deveiopaMata  and  ehengee  In  the  law  aee  oomnlatlve  Annotatlona,  name  Utle^  pace  and  note  mmte'. 
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been  so  fixed,  the  sheriff  caimot  &43«ept  a  red^ni- 
sanee  for  a  less  or  greater  amonnt.'^  And  it  has 
been  held  that  where  the  amount  is  fixed  by  the  eonrt 
or  justice,  a  verbal  order  from  him  is  snfficient  to 
anthorize  the  sheriff  to  accept  and  approve  the 
baal.»« 

[t  207]  b.  Olerki  of  Oonrta.  As  to  clerks  of 
courts  it  may  generally  be  stated  that  they  have  no 
inherent  power  to  take  bail,  and  ean  do  so  only  by 
virtne  of  some  statutory  enaetment,"'  and  this  is 
trae  even  though  they  are  deputized  by  the  court 
or  a  judge  thereof,'*  for,  in  the  absence  of  a  stat* 
nte  permitting  it,  courts  cannot  delegate  such  power 


to  their  cIi^b."  And  where  bail  is  taken  by  a  eleik 
without  legal  authority,  a  subeequeut  ^tpvoral  by 
the  court  does  not  validate  it.'" 
But  aftw  bail  has  been  allowed  and  its  amonnt 

Ibnd  it  has  been  held,  under  some  of  the  statutes, 
that  a  clerk,  by  direction  of  the  court,  may  accept 
and  approve  a  bail  bond,  as  in  so  doing  he  acts 
for  the  court  and  it  has  been  held  that  the  clerk 
must  do  anch  acts  in  open  eonrt,^*  and  that  where 
such  clerk  may,  by  statute,  take  bail  in  vacation, 
his  authority  may  continue  to  and  daring  subsfr- 
quent  terms  of  the  court." 
Whera  the  dark  is  empowmd  by  law  to  fix  th« 


of  ball  Is  fixed  by  order  of  court, 
■herUf  may  tak«  one  tn  his  ouetody 
on  a  warrant  of  commitment  for  want 
of  auretles).  _ 

N.  C— Stat*  Houston.  74  M,  C 
»49;  atatci      Hill,  S5  N.  C.  SS8. 

Tex. — ^Hodaes  v.  State,  20  Tex.  493 
(one  committed  until  ball  found  may 
be  bailed  by  SharUE  wbere  Judge 
fixed  amount). 

[a]  Ah.  order  wiaMkaaMmM  a  MlMC- 
iff  to  dlMliarr*  the  aoomsed  om  Ua 
fftrlar  a  bead  in  a  apeclfled  amount 
authorlxea  the  sherift  to  take  the 
bond  when  offered,  and  to  die  It. 
State  V.  Loeb,  21  La.  Ann.  59$. 

[b]  Wliare  a  party  baa  been  ar- 
reated  for  aambung,  the  sherift  bas 
DO  authority  to  take  bail  for  his  ap- 
pearance, without  an  order  of  court 
flxlnp  the  amount  of  the  bond,  and 
directing  him  to  take  it:  if  he  does  ao 
the  sureties  are  not  bound.  State  v. 
Clendennen,  6  La.  Ann.  744. 

[c]  Wliera  ball  rednoed.  Where, 
after  a  person  is  committed  for  trial 
on  charge  of  a  felony,  the  bail  fixed 
Is  reduced  on  habeas  corpus,  and  he 
is  returned  to  the  custody  of  the 
sheriff,  the  sheriff  may  take  a  recog- 
nisance for  hta  appearance.  Koss 
V.  State,  11  Kan,  462. 

M.  State  r.  Fraser,  166  ICo.  242, 
$6  SW  569. 

»1.    Peacock  v.  Peo.,  8S  HI.  S81. 

9fl.  Trimble  v.  State,  8  Ind.  IBl 
(holding  that  a  recognisance  taken  by 
the  sheriff  for  the  appearance  of  a 
Drlsoner  Indicted  is  not  void  under 
the  statute  from  the  circumstance 
vlone  that  the  amount  of  bail  was 
lot  Indorsed  on  the  process,  where 
:tae  Justice  has  fixed  the  amount,  and 
nade  a  verbal  order  directing  the 
iheriir  to  take  the  bail):  State  v. 
a«rtrand.  122  I«.  856.  48  S  302;  State 
r.  Hendricks,  40  La.  Ann.  71B,  B  S 
!4,  177  (holding  that,  where  a  Jus* 
ice  fixes  the  amount  of  ball,  a  verbal 
»rder  from  him  Is  aufllcient  to  au- 
horlse  the  sheriff  to  take  a  bond  of 
he  party  against  whom  be  has  a 
ra.rrfint  of  arrest);  State  v.  Austin. 
41  Mo.  481,  41  8W  1<6  [att  <»  Ifo.  A. 

fa]  Oavlas  uanae  ■ssaiy.— Where 
n  indictment  has  been  found,  the 
mount  of  bail  fixed,  and  the  accused 
omea  voluntarily  before  the  sheriff, 
he  latter  can  take  a  valid  recognl- 
ance,  although  be  may  have  no 
aniafl.  Peacock  v.  Peo.,  8S  111. 
31. 

93.  U.  S.— U.  S.  V.  Evans,  2  Fed. 
47.  2  Flipp.  606. 

Cal.— Francisco    v.  Hartnett, 

Ca.1.  A.  6G2,  82  P  10«4  (bond  and 
■&rra.nt  clerk  authorised  to  Issue  bail 
ond  where  liability  does  not  exceed 
Btro  thousand  dollars). 

Iovra.i — State  v.  Merrlhew,  47  Iowa 
12,  29  AmR  464  (holding  that  under 
ode  fi  4380  the  clerk  of  a  court  to 
-h  Ich  the  venue  is  taken  has  the 
ime  power  to  take  ball  as  a  clerk  of 
le  court  tn  which  the  Indictment  Is 
>und>;  State  v.  Ciarothers,  11  Iowa 

rs. 

Ky. — Wallenweber  v.  Com.,  3  Bush 
I  69  (where  the  court  said:  "Whilst 
erlctf  are  often  allowed  by  law  to 

K»  ball,  when  It  has  been  adjudged 
lo  Accused  shall  five  ball,  ve  know 


of  no  law  authorising  the  clerk  to 
adjudge  that  ball  must  be  given,  and 
then  take  the  ball  bond;  and  if  he 
should  require  such  bond,  without 
legal  authority.  It  cannot  be  enforced 
as  a  statutory  ball  bond");  China  v. 
Com.,  5  J.  J.  Marsh.  29;  Com.  y.  Tay> 
lor,  5  Ky.  Op.  200. 

Oh.— State  V.  Clart  1  Oh,  Dmi. 
(Reprint)  166,  S  WestLJ  7  Taff  16 
Ob.  695]. 

Okl.— Terr.  v.  Woodrlng,  16  OkU 
203,  82  P  672.  1  LRAN8  848  and  note, 
6  AnnCas  960  and  note;  Terr.  v.  Rey- 
nolds, 15  Okl.  186,  186,  82  P  674  (both 
boldlng  that  In  the  absence  of  an  ex- 
press statute  the  clerk  of  the  district 
court  is  not  authorised  to  take  ball 
in  a  criminal  case,  and  any  bond  so 
taken  by  htm  is  void). 

Pa. — Bodine  V.  Com.,  24  Pa.  69. 

Ja]  Only  tbt  iflerk  authorised  may 
take. — ^An  order  to  the  clerk  of  a 
higher  court  to  take  ball  is  void 
where,  by  statute,  the  order  should 
be  to  the  clerk  of  the  lower  court. 
State  V.  cnark,  1  Oh.  Deo.  (Re- 
print) 166,  S  WestLJ  7  [aff  16  Oh. 
6951. 

[b1  natnte  oonferrlng  anthorllr 
on   olerfe   not  uoonstinitlonaL — In 

State  V.  Krohne,  4  Wyo.  347.  34  P  8, 
it  was  held  that  the  statute  then  In 
force,  authorizing  the  clerk  of  the 
court  In  vacation  to  take  bail  and 
fix  the  amount  of  a  bond,  was  not 
unconstitutional  as  conferring  on 
said  clerk  Judicial  power. 

tc]  DsMty  elork.^A  recognisance 
nowledged  before  a  deputy  clerk, 
out  of  court,  when  it  should  havd 
been  taken  by  the  court,  is  void. 
Chinn  V.  Com.,  6  J.  J.  Marsh.  (Ky.) 
29.  See  also  Workman  y.  Com..  16 
KyL  447. 

M.  Morrow  v.  State,  6  Kan.  663 
(holding  that  a  recognizance  In  a 
criminal  proceeding,  taken  by  the 
clerk  of  the  court,  and  acknowl«dged 
and  approved  by  him,  Is  Invalid,  even 
thoULCh  he  be  deputised  by  the  court 
to  take  such  recognisance);  Lock  v. 
Com.,  11  KyL  S»». 

M,  Butler  v.  Foster.  14  Ala,  S28 
(holding  that  the  laws  of  uie  state 
do  not  permit  circuit  judges  to  clothe 
their,  clerks  with  authority  to  com- 
mit to  ball  In  vacation  those  who 
may  be  Imprisoned  for  alleged 
crimes) ;  Morrow  v.  State,  6  Kan. 
663.    See  also  Infra  |  209. 

96,  State  V.  Caldwell,  124  MoL 
509,  28  8W  4  (holding  that,  where  a 
bond  or  recognizance  Is  taken  be- 
fore the  clerk  of  the  court.  It  cannot 
afterward  be  validated  by  the  eiltry 
by  the  court  of  a  nunc  pro  tunc  or- 
der approving  the  bond). 

97.  Hunt  V.  U.  S.,  68  P^d.  E68,  11 
CCA  340  [app  dlsm  166  U.  S.  424,  17 
set  609,  41  L.  ed.  1003]    (where  a 

Judge  decided  that  ah  bffense  was 
allable  and  fixed  the  amount  of  the 
bond,  and  then  ordered  the  clerk  to 
approve  the  bond  when  It  should  be 
signed  by  two  sureties.  It  was  held 
that  this  order  addressed  to  the  clerk 
was  tantamount  to  an  approval  In  ad- 
vance of  a  bond  signed  by  two  sure- 
ties whom  the  clerk  might  accept  as 
•ufllclent;  and  the  court  went  so  tar 
as  to  say  that  the  action  taken  by 
the  dlatrlot  Ji^lffe  la  the  matter  of 


thus  approving  the  bond  was  not 
even  Irregular;  but.  even  oonoedlng 
that  It  was  Irregular,  the  action  was 
induced  by  the  request  of  the  ac- 
cused that'  the  bond  might  be  ao  axa- 
cuted  In  order  Co  secure  his  nMre  Im- 
mediate release,'  and  therefore'  any 
possible  irregularity  was  waived  by 
his  request) ;  U.  S.  v.  Evans,  2  Fed. 
147,  2  Flipp.  606;  Wilson  v.  Com..  99 
Ky.  167,  36  SW  274,  18  KyL  51;  Wal- 
lenweber V.  Com.,  3  Bush  (Ky.)  68; 
Workman  v.  Com,,  16  KyL  447;  State 
V.  StWiill,  3  La.  Ann.  675  (holding 
lliat  .Tfter  llie  district  judge  has  ad- 
mitted to  bail  he  may.  indt'pendently 
of  statu  lvi,'allv  dcleK;Ue  to  his 
clerk  authority  to  aciciit  the  bond). 

[a}  xrnder  the  statutes  of  Iowa  It 
has  been  lu-Ul  that,  wlnrc  the  court 
llxed  the  amount  of  bat],  and  dofend- 
iint  entered  a  recognizance  before 
ihe  clerlt  of  the  di.'atrtct  court  of  one 
county  for  his  appearance  before  the 
court  of  another  county  In  which  the 
Indictment  waH  peiidinK,  and  where 
the  bond  was  filed,  such  bond  waS 
valid.    State  v.  Wells,  36  Iowa  238. 

[b]  When  presnmsd  to  be  aot  of 
court. — Where  a  ball  bond  Is  taJcen 
Jn  term  time,  it  Is  presumed  to  be 
the  act  of  the  court,  the  clerk  being 
The  instrument  only.  Nor  do  the 
"words  "taken  and  acknowledged  bsr 
fore  me."  arid  the  signature  I^  XbA 
clerk,  negative  this  presumption^  pl» 
they  are  unnecessary  words  and' iqiiy 
he  rejected  us  surplu^HMre.  .Bodine  V. 
Com..  24  I'a.  69;  State  V.Satterwblta, 
liO  S.  C.  530.  ^ 

[c]  In  abSMM  Of  oovrt^m 
After  an  accused  na«  men  commlttM 
and  there  has  been  a  ti^in  of  the  rairr 
cult  court,  the  clerk  Of  th^t  COUnTa 
the  absence  of  the  ludge  may  ta« 
ball;  and.  where  there  Is  a  comnutF' 
ment  of  the  court  and  the  amount  at 
ball  Is  fixed,  the  clerk  may  take  the 
ten  In  the  absence  of  the  Judge. 
^UlmaU  V.  Com..  B  Ky.  Op,  134.  Tz) 
aucoi  o^K,  however,  has  no  authority 
td  takfr.balt  In  cases  where  the  ac- 
OUMd^has  not  been  In  the  custody  of 
the  dlrcult  court  Com.  v.  Taylor.  6 
Ky.  Op.  200. 

98.  Morrow  v.  State,  G  Kan.  563 
(holding  that,  while  it  is  true  that 
the  clerk  of  the  court  may  do  all  the 
work  in  taking  a  recognizance,  never- 
theless it  must  be  done  In  open  court, 
under  the  court,  by  order  of  the 
court,  and  in  the  nanie  of  the  court, 
and,  when  the  instrument  Itself 
shows  that  it  was  not  so  taken.  It  is 
void).  But  see  Com.  v.  Tavlor.  5  Kv 
Op.  3no  fholdlnp  that  bail  may  lie 
taken  by  the  clerk  of  the  circuit  court 
In  cases  In  wiiich  the  accused  has 
l>een  committed  to  Jail  by  the  circuit 
court,  but  Only taXuc  the  term  baa 
I'xpired  and  lB\lAa:.lUuMlioa  of  UA 
Judpe). 

[a]  Hust  be  in  term  time. — ^Where 
the  amount  of  hail  h.iy  been  fixed  by 
the  court  in  term  time,  but  the  recog- 
nizance Is  taken  in  vacation  by  the 
clerk  of  the  court  who  received  and 
approved  the  same.  It  is  inoperative 
and  void.  State  v.  Carothers.  11  Iowa 
273  (under  Code  [1S51]  J  3229). 

Stata  V.  l&«hn«.  4^yo.  »47,  24  P  J. 
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imoiiBt  of  ball  under  eertain  eirenmsiances,  this 
restrietfl  his  authority  to  the  eaeet  apeeifled,^  eoofa 
as  to  cases  where  the  judge  is  absent,"  although  it 
has  been  held  that  a  l^ialative  enactment  con- 
ferring such  power  is  uneonstitntional.* 

208]  c  NonjndlcUl  Offlcan  Ociunlly.  Aa  % 
general  rule  an  oS&eer  without  judicial  power  oan- 
not  take  baiL*  Under  some  statutes,  however,  peaoe 
ofBeera  have  been  held  to  have  suefa  power.* 

QoTOSor.  The  power  to  bail  ia  not  incident  to  a 
govenior'a  power  to  reprieve.* 

Major.  A  mayor  has  been  held*  to  have  no  power 
to  take  bail,'  vnleaa  it  is  eoideraed  iqion  lum  by 
statnte.* 

209]  S.  Dalegatioii  of  Anthorffer.  The  aUow- 
amee  of  bail  and  fixing  the  amount  thereto  are 
judicial  acta,  and^  in  the  absence  0f  statute  otber^ 
wise,  the  court  or  judicial  officer  vested  with  anoh 
power  cannot  delegate  it  to  another.*  But,  where 
such  power  has  been  esereiaed  by  the  proper  court 

1.  state  T.  Woodward.  169  Mo. 
<60.  «0  8W  1042. 

S;  San  Francisco  y.  Hartnett,  1 
Cal.  A.  662,  82  P  1064;  State  v. 
Schwelter,  27  Kan.  499  (holding  that, 
where  the  court  has  failed  to  Ax  the 
amount  of  t>all  for  a  defendant  ar- 
rested upon  a  warrant  Issued  upon 
Information,  and  there  Is  no  district 
Judge  In  the  county,  the  clerk  of  the 
district  court  majr  fix  tmll  for  de- 
fendant under  Comp.  L.  [1879]  c  S2 
art  9  I  135). 

[a]  Authority  of  olerk  la  abMUM 
of  ]ndff«h — Under  Mo.  Rev.  St.  (1889) 
t  (124  (Rev.  St.  [1899]  I  £644),  au- 
thorising a  clerk  to  flx  the  amount  of 
recognizances  when  the  Judge  Is  ab- 
Mnt,  the  absence  of  the  judge  la  ab- 
solutely essential  to  the  clerk's  au- 
thority to  flx  the  amount,  and  a  re- 
cognisance the  amount  of  which  la 
fixed  by  the  clerk  when  the  Judge  Is 
not  absent  la  absolutely  void.  State 
T.  Woodward,  169  Ho.  680,  <0  8W 
1042;  SUte  Y.  Pratt,  148  Mo.  402,  60 
8W  lis. 

[b1    Mem  tzxecolart^*— Where  It 

is  the  duty  of  the  clerk  of  the  court 
to  Issue  a  warrant  on  an  Information 
filed  In  vacation,  naming  therein  the 
offense  and  the  county  where  it  was 
committed,  and  requiring  the  officer 
to  bring  the  accused  before  the  Judge 
or  clerk  to  be  admitted  to  ball,  and 
where  the  clerk  at  the  time  the  war- 
rant Is  issued  indorses  thereon  that 
the  Judge  is  absent  from  the  county, 
and  fixes  the  amount  of  bait  re- 
quired. It  is  a  mere  Irregularltv  of 
which  the  accused  cannot  complain. 
In  re  Eddy,  40  Kan.  592,  20  P  283. 

8.  Gregory  v.  State,  94  Ind.  884, 
48  AmR  162  (holding  that  fixing  the 
amount  of  bait  is  a  Judicial  function, 
and  that  a  statutory  provision  au- 
thorizing the  clerk  to  "fix  the  amount 
of  ball"  is  void  under  the  constitu- 
tional provision  that  the  Judicial 
powers  shall  be  vested  tn  the  courts).. 

4.    Solomon  v.  Peo..  15  III.  291. 

[a]  Aldennaiu — Where  an  alder- 
man has  authority  to  Inquire  Into  an 
offense  and  commit  a  prisoner,  hold 
him  to  bail,  or  discharge  him,  as  cir- 
cumstances may  require,  he  may  take 
a  recognisance  for  his  appearance  be- 
fore hTm,  from  time  to  time,  pending 
the  examination.  -  Com.  T.  floss,  6 
Serg.  A  R.  (Pa.)  427. 

[bl  Olty  mawlhal  or  mUoe  oSoer. 
—(1)  Whether  bail  shall  be  granted 
or  a  partr  deprived  of  it  Is  not  to  be 
left  to  the  determination  of  a  city 
marshal  or  police  officer.  Sauakelonla 
v.  Herting,  (Conn.)  94  A.  368;  Markey 
V.  Griffin,  109  HI.  A.  212;  Frlehe  v. 
Com.,  6  Dana  (Ky.)  SIS.  (2)  Thus, 
In  Indiana.  2  Gavin  A  H.  Rev.  St.  p 
S97  11  SS,  40  related  only  to  arrests 
made  under  warrants  Issued  from 
courts  of  record,  and  did  not  author- 
lie  a  city  marshal  or  policeman  who 


had  made  an  arrest  on  view  to  accept 
property  or  money  as  a  pledge  or  se- 
curity for  the  appearance  of  the  per- 
son arrested  to  answer  the  charge. 
Boas  V.  Tate,  43  Ind.  60. 

tc]  A  ooaatftble  arresting  a  de- 
fendant on  a  warrant  is  not  author- 
ised to  let  him  to  bail  and,  having 
done  so,  an  action  will  not  lie 
against  him  on  the  undertaking. 
Ludlum  V.  Wood,  2  K.  3.  L.  62.  Bee 
also  State  v.  Wlnnlnger,  81  Ind.  61. 

id]  JaUer, — (1)  A  recognizance 
en  by  a  Jailer  is  not  a  good  statu- 
tory or  common-law  bond.  Com.  v. 
Roberts,  1  Duv.  (Ky.)  199;  Com.  v. 
Lee,  S  J.  J.  Marsh.  (Ky.)  698.  (2) 
And  the  delivery  from  prison  does 
not  validate  such  a  ball  bond.  Com. 
v.  Roberts,  supra. 

5.  Doughty  T.  State,  IS  Tex.  1. 
But  see  Short  v.  SUte.  16  Te;c.  A.  44. 

[a]  Vader  Hhm  Texas  eod*  of 
orunlwal  prooednx«b  all  persons  are 
Invested  with  the  powers  of  a  peace 
officer,  among  which  are  the  power 
to  arrest  for  lelony  and  the  pow^r  to 
take  ball  If  the  arrest  Is  made  in 
vacation.    Doughty      Btate.  81  Tex. 

'  [b]    Oovaerraton  of  the  peace. — 

In  State  v.  Wofford,  18  Miss.  626,  the 
court  said:  'Within  the  duties  and 
powers  of  general  conservators  of  the 

eeace,  from  the  earliest  periods,  have 
een  Included  the  power  to  commit 
all  breakers  of  the  peace,  or  to  bind 
them  in  recognizances  to  keep  it,  or 
to  answer  for  offenses  committed 
against  It." 

[c]  Arreatlaff  oAoer,^ — In  Ohio, 
under  the  act  of  March  8,  1831,  S! 
13,  14,  15,  16,  that  officer  only  can 
take  a  recognisance  who  is  "charged 
with  the  duty  of  arresting  a  person 
Indicted."    State  V.  West,  3  Oh.  St.  509. 

id]  Volloe  captain. — In  Connectl- 
.  under  Gen.  St.  (1902)  9  1489,  and 
New  Britain  City  .Charter  i  111,  an 
acting  police  captain  cannot  accept 
cash  ball  until  the  amount  has  been 
fixed  by  proper  authority.  Sauske- 
lonis  V.  Herting,  (CS)nn.)  94  A  368. 

6.  Governor  v.  Fay,  8  La.  Ann. 
490  (holding  also  that  a  bond  given 
in  conformity  with  a  condition  on 
reprieve  Is  not  binding  on  sureties). 

7.  Com.  V.  Lelght,  1  B.  Mon. 
(Ky.)  107:  Holmes  v.  State,  44  T-x. 
631  (holding  that  a  mayor  has  no 
Jurisdiction  to  sit  aa  aa  examining 
court,  or  to  hold  to  ball  In  cases  of 
felony,  and  that  a  ball  bond  executed 
before  him  In  such  a  case  Is  a  nul- 
lity). 

8.  Cunningham  T.  State;  14  Ho. 

402. 

fa]  Sa  Ohio  a  mayor  cannot  take 
ball  pending  appeal  except  upon  the 
order  of  the  court  of  common  pleas 
or  the  judge  thereof.  Sclo  v.  Hollla, 
10  OhS&CP  99.  7  OhNP  SSL 

[b]  ■rsaoh   of  OTdlnaBne,— The 


or  officer,  the  act  of  taSdng  and  apinoTiog  tb 
bail  bond  has  been  held  to  be  a  nuniatenal  ut 
which  may  be  delegated,  without  statntoE;  n- 

thority." 

210]  4.  Tormlnation  of  Authoilty.  An  oids 
relating  to  bail  or  fixing  it  is  void  when  made  by  » 
magistrate,  justice  of  the  peace,  or  other  ezamining 
court  after  the  termination  of  bia  judicial  powa  ia 
the  premises,'^'^  as  where  he  commita  the  prisimer  for 
want  of  bail,^'  binds  him  over  to  another  floart," 
or  releases  him  on  bail.^*  But  a  magistrate  idw 
commita  a  prieoner  only  until  he  gives  bail 
thereafter  take  and  af^rove  the  bond."  So,  wbm 
the  magistrate  hu  been  deceived  into  taUng  ia- 
suffieient  bail  he  may  afterward  require  new  mea- 
ity." 

After  final  oomniHwwrt  ia  •SMittoii,  no  power  to 
admit  to  bail  exists  eitbor  in  the  court  eommittingtv 
in  any  other  court,  unleas  it  ia  authoiized  1^  stat- 
ute    and  under  some  statutes,  bail  may  be  Ukm 

power  to  admit  to  ban  is.  In  genenl 

Sven  only  in  case  of  offenses  anlnst 
e  public,  and  it  is  doubtful  tbt 
mayor  of  a  town  can  admit  to  baQ  \ 
person  charged  with  a  breadi  «f  ■ 
town  ordinance.  Canthron  v.  State, 
43  Ark.  128. 

%.  Ala.— Callahan  t.  State,  «  Alt. 
6G;  Gray  v.  State,  43  Ala.  41;  Antoim 
V.  State,  20  Ala.  81;  Butler  v.  Fonw, 
14  Ala.  323. 

Kan. — Morrow  v.  State,  6  Kan.  SCt. 
Ky. — Dugan  v.  Com..  6  Bush  SH; 
Com.  V.  Roberta,  1  Duv.  199;  PtMl 
V.  Com.,  0  Dana  SIB;  Com.  t.  BrewB, 
14  KyL  801. 

La. — State  v.  Jones,  8  La.  Ann.  9. 
Miss. — Street  v.  State,  43  Mlaa  1 
See  also  supra  II  206,  207. 

10.  State  V.  ailbert,  10  La.  Am 
524:  State  V.  Wyatt.  6  La.  Ann.  701: 
State  V.  Bewail,  S  La.  Ann.  675;  Stat* 
V.  Jones,  S  Ia.  Ann.  9;  State  v.  U- 
ney,  60  N.  C  463. 

11.  Beed  v.  Com.,  IS  KyL  62T. 
la.   Rupert  T.  Peo..  20  Colo.  414, 

$8  P  702;  Huston  t.  Peo.,  12  ColOi  A 
271.  55  P  262:  Peo.  v.  Cook.  68  BL  A 
202;  Reed  v.  Com.,  IS  KyL  <S7  (holi- 
ing  that  a  subsequent  order  undar- 
taking  to  reduce  the  ball  la  voM,  u 
is  also  a  bond  taken  under  such  u 
order):  Moore  v.  State.  27  Tex.  113; 
State  V.  Russell.  24  Tex,  606. 

[a]  After  Issnlaf  Ua  wbrwM  o( 
oonunitnent  and  deUverlnir  Vt  to  th* 
sharUf,  a  Justice's  authority  Is  held 
to  be  exhausted,  and  he  cannot  sob- 
sequently  admit  the  accused  to  btfl. 
State  V.  Wyatt,  6  La.  Ann.  761;  State 
V.  Randolph,  26  Mo.  213. 

18.  Milts  V.  Chambers.  91  MMk. 
621,  62  NW  20  (holding  that,  after  a 
r^ourt  which  has  power  to  admit  tv 
ball.  Instead  of  doing  so,  binds  the 
accused  over  to  another  court 
certlfles  the  proceedings  to  ancb 
court.  It  has*  no  power  to  admit  Un 
to  ball). 

14.  Cox  V.  State.  S  Kan.  A.  631.  4T 
P  191  (holding  that  the  power  of  & 
Justice  of  the  peace  to  take  a  rccoe- 
nlzance  Is  exhausted  by  the  exerd* 
thereof,  and  that  he  cannot  there- 
after take  a  new  bond  in  lien  of  tbi 
one  upon  which  the  aceuaed  has  bMS 

15.  State  V.  Wyatt.  6  Tm.  Ana.  TIL 

16.  Splcer  v.  State,  »  Oa.  49.  8W 
also  infra  SI  £23.  ZS3. 

17.  Corbett  v.  State,  24  Ga.  Ml; 
Peo.  V.  DuflTy,  6  Barb.  (N.  T.)  » 
(holding  that  the  final  commitisesi 
of  accused,  under  the  acts  relatin 
to  disorderly  persons,  after  the  nc- 
ord  of  conviction  has  been  made  mo 
signed,  completely  exhauats  th*  ps** 
er  of  the  magistrate  and  ouata  Uia  n 
jurisdiction  to  take  a  raconlsjuKc)- 
Matter  of  Percy.  2  Daly  (N.  T.)  5»; 
-Rex  V.  Brooke.  8  T.  R,  IM.  1»  Sfr 
prlnt  lOS:  C^rosbv's  CaM,  S  WUa  C 
^.  188,  96  Keprlnt  10«I 


For  later  caasa,  4«T9lefnaata  and  afhaagas  In  tbe  law  aw  cumulative  Aunotattona,  same  Utle^  paf»  and  not*  ranM(> 
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in  such  cases  where  justiee  demands  it,  pending  a 
review  of  the  oonviotion." 

Tbe  aiitIiorlt7  of  %  judge  to  ball  Iron  day  to  day 
pending  a  hearing  on  hab«u  eorpns  expires  iritfa  the 
dimioMl  of  the  case.^' 

[\  211]  6.  Want  of  Antbority;  Zmgolaiitlaa. 
It  is  A  constantly  reenrring  principle  that  the  right 
to  bail  must  be  Secured  by  lav,  and  that  bail  taken 
by  a  court  withont  jnrisdiction  or  an  offleer  with- 
out aothority  is  void.'<*  This  rale  espeeially  applies 
to  a  ease  where  the  m^strate  is  erpreasly  prcH 
hibited  from  admitting  to  bail.^ 

Void  as  statotoiy  bond  or  cooiskan-law  obUga- 
tton.  As  a  general  mle  an  undertaking  that  is 
void  88  a  statutory  bond  for  the  want  of  such  an- 
tbority eannot  be  enforced  as  a  common-Inw  obli- 
gation." But  it  has  been  held  that,  although  a 
recognizance  taken  withont  anthori^  is  not 
good  as  a  technical  leeognuanee,  it  is  binding  -as 
a  mere  bond  at  common  law  "  (»r  aa  a  simple  obli- 
gation.'* 


IB.  IfUler  T.  State,  16  Fla.  6T6; 
Pm.  t.  FolmabM,  10  Barb.  (N.  Y.) 
480;  Pao.  v.  Lohman,  2  Barb.  (N.  Y.) 
460.   8n  also  aupra  |f  187.  .204.  _ 

It.  Ex  j>.  Brwln.  7  Tex.  A.  SM 
(BaT.  Cr.  Code  art  182). 

■D.  V.  S.— U.  8.  T.  Hudaon.  86  Fed. 
68  [app  dlam  17  SCt  994  mem.  41  I* 
ftd.  1178  mem];  U.  S.  Caee,  26  F. 
Cas.  No.  14,742,  8  Blatchf.  250. 

Ala.— aray  t.  State,  43  Ala.  41; 
State  V.  Brantley.  27  Ala.  44;  Antonei 
V.  State.  26  Ala.  81;  BuUer  v.  Foster, 
14  Ala.  821. 

Ark.— Blevina  t.  State,  81  Ark.  63; 
Cooper  Y.  State,  28  Ark.  278. 

-  Cat. — San  Francisco  v.  Hartnett,  1 
Cal.  A.  6B2.  82  P  1064. 

Colo.— Rupert  v.  Peo.,  20  Colo.  424, 
38  P  702;  Thompson  v.  Peo.,  23  Colo. 
A.  204,  128  P  863;  Huston  V.  Peo..  12 
Colo.  A.  271,  56  P  262. 

Conn. — Sauskelonls  v.  Herttng,  84 
A  868. 

Ga. — Lamb  v.  DiUard,  84  Qa.  208, 
21  8E!  463. 

HI. — Solomon  Peo.,  15  111.  281; 
Reardon  v.  Peo.,  128  nl.  A.  81;  Peo. 
V.  Cook,  68  111.  A.  202. 

Ind. — State  v.  Wlnnlnger.  81  Ind. 
61;  State  v.  Wensel,  77  Ind.  428; 
Blackman  t.  State,  12  Ind.  556, 

Iowa. — State  v.  Cannon,  34  Iowa 
322:  Furgison  t.  State,  4  Greene  802, 
61  AmD  120. 

Kan. — Morrow  t.  State,  6  Kan.  568. 
Ky.— Com.  T.  Phillips,  116  Ky.  329. 
70    SW  118,  26  KyL  644;  Dupin  v. 
Com.,  8  Bush  806;  Branham  t.  Com., 
a  SUBh  3. 

La. — SUte  T.  Collins,  19  '  La.  Ann. 
146;  Governor  v.  Fay,  8  L*.  Ann.  490. 

Ua. — State  v.  Tonne,  66  Me.  819; 
Stata  T.  Berry,  8  He.  179. 

Uaas.— <kim.  v.  Otla,  If  Mass.  198: 
Com.  Iioverldge,  11  Maaa.  337;  Voao 
T.  Daane,  7  llaaa.  280. 

M1(A. — ante  V.  Ionia  Clr._Jndff«t 
181  Mich.  t08,  91  NW  169:  Oink  V. 
Muakeron  Clr.  Jadge^  68  Mich.  242. 
26  Nw  176;  Towneend  v.  Peo.,  It 
Hlch.  888. 

Alinn. — State  V.  Bartlett,  70  Minn. 
19».  72  NW  1067. 

Miss. — Marley  v.  SUte,  68  S  770 
(holding  that  an  order  admitting  one 
convicted  of  a  felony  to  ball,  made 

By  a  Judge  without  authority  under 
^od«  119061  (  67.  Is  void,  and  that 
tho  supreme  court  may  order  the  ar- 
-est  of  the  accused  pending  the  ap- 
>ea.l):  Smith  v.  State,  86  Mlaa.  816. 
117,.  S8  S  819  [clt  Cyc]. 

BSD. — State  V.  Crosswhlte,  195  Mo. 
..  08  SW  247;  SUte  v.  Fraser.  106 
tfo.  242.  65  SW  569;  SUte  T.  Cald- 
rell.  124  Mo.  609.  38  8W  4. 

Uont. — SUte  T.  Ijagonl,  80  Mont 
72.  76  P  1044. 

Nebr. — Dickenson     v.     SUte,  20 
'lebr.  72,  29  NW  184. 
Nev. — SUte  V.  Murphy.   38  NaT. 


390.  48  P  «SB,  Cboldlngithat  the  re^ 
lease  of  a'*agiaiant<apJw;iMriMi<t>r 
convictlAO,  ^Tb^Ma  jBk.>i»eM^' 
pettled,^iP  uKthv^bdi'lA&flW 
raoo^tagoe  -axecnted  m  Mwlh'  mm 

llP?^&(o.  Brown,  28  Wend.  '47. 
^OUc-Stftte  y,  Clark,  16  ,Oh.  686; 
P(T#e«'  V.  Wat4^  IS  Oh.'579.  ' 

Okl.— Melton  V.  State:  149  P^IB*. 
Or.— Williams  v.  8heUhk4.£^.  144. 
Porto  Rico.— U.  Byji^mSma^  1 
Porto  Rico  Fed.  318.    ■  ^^ 
Tenn. — St.ile  v.  McCoy,  1  Bait.  111. 
Tex. — Woods  v.  Smie.  51  Tex.  Cr. 
6tt5,  103  RW  9R5;  Ochoa  v.  StRte,  (Cr. 
A.)    102   SW  415:    Lea]   v.   State,  51 
Tex.  Cr.  425,  102  SW  414;  HarlioU  v. 
Stntf,  39  Tpx.  Cr.  129.  44  SW  1110. 
A't, — rheliiK  V.  Parks.  4  Vt.  4RR. 
"The  RiMn  ral  rule  Ls  lhat  a  recog- 
nizance takon  by  -a  court  without  jur- 
ledlclion,  or  by  an  officer  witliaut  mo- 
thorlty,  i3  void."    V.  S,  v.  XlMfelfOT^,' 1 
Porto  Itlco  Fed.  31R.  319. 

21.  Branhnm  v.  Com.,  2  Bu.sh 
<K:y.)  3;  State  v.  Whitaker,  19  La. 
Ann.  142;  .Stale  v.  Hays,  4  La.  Ann, 
6^:  Stale  V.  Harper,  3  La.  Ann.  598; 
State  V.  Hebfcrt,   10  Rob.   (La.)  41. 

32,  Cal. — San  Francisco  t.  Hart- 
nett, 1  Cal.  A'  «62,  83  P  1004. 

Colo. — ^ThcOnpsOn  v.  Peo.,  28  Colo. 
A.  204,  128  P  808.  1,  "  i 

Ill.—Peo.  v;  Cbok,  68  HI.  JO  Mt; J 
Ky.— Com.  T.  Fisher, '2  TWV.^TT*. 
Mo.— State  v.  BYaser,  165  Mo.  242, 
6G  SW  569. 

Nebr. — Dickenson  t.  State,  20  Nebr, 
72,  29  NW  1S4. 

Oh  — Slate  V.  Clark,  15  Oh.  595; 
Powell  V.  State.  15  Oh.  579;  Scio  v. 
Hollis,  10  OhS&CP  99,  7  OhNP  2S1. 

Okl. — Terr.  v.  Woodrlng,  15  Okl. 
20:i,  82  P  572,  1  LRANS  848,  S  AnnCa.s 
960;  Terr.  v.  Reynolds,  15  Okl.  ]S5, 
186,  82  P  574. 

Or.— Williams  v.  Shelby,  2  Or.  144. 
23.    Dennard  t.  Stale,  2  Ga.  137; 
V,  SUte;'  iS.'Mlas.  54  (holding 


PiU 


that  a  reobiffnlaatice  Uken  by  the 
sheriff,  who  has  no  authority  to  Uke 
It,  may  be  considered  ae  a  mere  bond, 
a  forfeiture  of  which  cannot  be  had). 

[a]  la  Seraesaw  It  is  provided  by 
statute  that  every  bond  or  recogniz- 
ance deemed  eood  or  valid  an  a  com- 
mon-law bond  shall  be  good  as  a 
statutory  bond.  IT.  S.  v.  Evans,  2 
Pt  d  147,  2  Fllpp.  605;  State  v.  Quln- 
by,  5  Sneed  419, 

24.  State  T.  Houston,  74  N.  C.  649: 
Si;ite  V.  MlUaVlS  N.  C.  $66, 

25.  Creekmore  v.  Gohi','  6  Boah 

(Ky.)  312. 

26.  See  Hiatulory  provisions;  and 
Morgan  v.  I'otii,,  12  Bush  (Ky.)  84; 
StJite  V.  Cros.swhlle,  195  Mo.  1,  93  SW 
247. 

27.  Schneider  v.  Com.,  3  Mete. 
(Ky.)  409  (taoldlns  that,  where  no  a«- 


liaitatioiis  of  role.  A  mere  error  or  in«^larit7, 
however,  in  exereieing  the  judicial  antiiority  is  not 
anofa  a  want  of  authority  as  will  invalidate  the  bail 
bond;''  in  some  jnrisdictions  aueh  defects  are  ex- 
pressly eared  by  statute,'**  bat  such  a  statute  does 
not  f^ply  where  no  authority  at  all  exists.'^ 

De  facto  ofllcer.  Where  a  bail  bond  is  taken  by 
a  de  faoto  officer  who  has  authority  as  aueh  to  take 
bail  it  is  valid.'' 

"Where  the  accused  volontarOy  gives  a  ball  bond 
withwit  questioning  the  juriadiotion  and  ia  released, 
he  cannot  thereafter  take  advantage  of  the  want 
of  authority  of  the  court  or  officer.^  This  rule 
also  iq)pliea  where  .the  accused  seonres  lus  release  by 
depositing  cash  bail.*" 

[$  212J  F.  Prooe«Un0i  to  Admit  to  BaU—l.  Ap- 
plication.** If  the  aeensed  desires  to  be  bailed,  he 
must  demand  or  apply  for  it,  and  the  magistrate  is 
authorized  to  commit  him  unless  he  does  so."'  An 
application  for  bail  may  be  made  either  by  mo- 
tKm'*  or  by  a  writ  of  haJieas  eoipus.**   U  new 

tfaorlfy  exists;  the  Irresnlarlty  Is  net 
cured  by  Cr.  Code  I  80);  State  v. 
Crosswhlte,  195  Mo.  1,  93  SW  247 
(holding  that  Rev.  St.  [1S&9]  §  2800, 
provldlnv  that  no  procci^diiig  on  a  re- 
opKnliance  shall  be  (K'l.'iu.^a  on  ac- 
tibunt  of  any  defect  of  form,  omission 
of  recital,  condition  of  undertakiiiK 
therein,  neglect  of  the  Justice  or' 
clerk,  or  any  oihvr  inogulariiy.  etc., 
was  InefTmivi-  to  rendor  a  ball  bond 
taken  by  a  slifi'iff  wilhoul  any  au- 
thority wlialfver  enforceable  against 
the  sure  t  !<■.■<).  See  also  Smith  v. 
Stale,  &6  Mias.  315.  33  S.  319. 

28.  rack  v.  .State.  23  Ark.  235;  Peo. 
V.  MeachaiTi,  74  111.  292;  Blackman  V. 
State,  12  Ind.  5C6;  Sturgeon  v.  Com.. 
10  Pa.  Caa.  806,  14  A  41.  , 
9  SE  7jfW.,^T^rdQi,,  82  Oa.  B?fli 

30.  Sauskelonls  v.  HertlnE,  (Conn.) 
84  A  368  (holding  that  a  prisoner  who 
applied  to  an  acting  police  captain  to 
fix  hla  ball  and  doposiled  cash  in  that 
amount  and  thereby  secured  his  re- 
lease waived  objections  to  the  want 
of  the  officer's  auUuwlt 
ball  and  to  his  tM»iL 
bond). 

31.  Second  appUoatton  to  be  ad- 
mitted to  bail  .''.■e  supra  8  1^9. 

32.  2  Hawkins  V.  C,  c  15  SS  12,  14. 
[a]    Seijnest    for  adjoonuneat. — 

"Where  the  court  before  which  is  one 
accused  of  an  offense  has  exclusive 
jurisdiction  to  try  him  wltllQnt,.J 
Jury,  unless  the  case  Is  duly  remoTM 
to  another  court,  an  application  to  be 
balled  to  await  the  action  of  the 
grand  jury  Is  properly  denied  where 
there  Is  no  request  for  an  adjourn- 
ment for  the  purpose  of  procuring  an 
order  of  removal  to  another  court. 
Peo,  V.  Starks.  1  NTS  721. 

33.  Lynch  v.  !'ea.,  3S  111.  494  (In 
term  time);  Ex  p.  Huffman,  181  Ind. 
241,  104  NB  &11:  Brown  V,  SUte,  il£7 
Ind.  28.  46  NE  34;  Ex  p.  Wallcaiv^ 
Tex.  A.  668. 

[a]  Hotloa  prematua. — In  In- 
diana, under  the  act  of  March  4,  1911, 
!{  1,  2,  a  motion  in  the  supreme 
court  for  admission  to  b.ail  i)endlng' 
appeal  Is  premature,  where  Burns 
Annot.  St.  (1008)  SB  21S6,  2217  relat' 
Ing  to  notice  of  appeal,  entry:(^. 
ment,  Allnff  of  transcrl 
not  been  compiled  with.  .Bk  ikr 
man,  181  Ind.  241,  104  NBlSlli 

[b]  .  Ib  Xentnoky,  where  defendant 
in  a  orlmbial  case  is  convicted  before 
a  mairlstrate  and,  in  default  of  bond. 
Is  remanded  to  the  custody  of  the 
jailer,  If  he  do.slres  to  pive  bond  after 
that  time,  he  can  do  so  legally  only 
by  a  written  petition  to  (ho  court  In- 
dicating the  pi'isiins  olTi'ri'd  as  ball. 
Com.  V.  A.«ln;i)l]nrst,  U  Ky.  tii),  935. 

34.  Lynch  v.  Peo.,  38  111.  494  (In 
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etridenoe  is  relied  on,  the  diseovery  thereof  ^onld 
be  set  out  in  the  petition.'* 

Withdrawal  of  motion.  It  has  been  held  that  a 
prieoner  may  not  withdraw  his  motion  for  bail  after 
sabmitting  all  his  evidence.'* 

Notice  of  the  ap^ieation  ahoold  be  giTon  to  the 
district  attorney." 

Wliwe  the  mode  of  brincins  the  accnaed  before 
the  court  or  the  judge  in  the  matter  of  taking  bail 
is  prescribed  by  statute,  it  is  not  essential  to  the 
jurisdiction  of  the  court  that  such  mode  shall  be 
pursued  if  he  is  before  the  court  by  his  own  volun- 
tary act  or  by  that  of  the  sherifF,"  or  if  he  waives 
irregularities;'"  and  the  court  may  take  a  recog- 
nizance witbonti  of  its  own  motion^  inquiring  into 
the  manner  in  wfaieh  the  aoeneed  ia  bronght  be- 
fore it." 

213]  2.  Hearing  in  OeneraL  An  application 
to  a  court  for  bail  should  be  beard  during  the  time 
allotted  for  the  regular  bneiness  of  the  term'^  un- 
less public  interest  requires  a  hearing  of  the  case 
after  that  time.^'  But,  where  the  jud^  ia  pre- 
vented by  other  business  or  by  indisposition  j&om 
disposing  of  the  application  daring  the  term,  it 
ia  his  duty,  if  it  is  desired  by  the  prisoner,  to  fix 
aa  early  a  di^  in  vacation  as  may  be  convenient 


for  hearing  the  applieation.^' 

Priaoner's  presence  at  hearing.  Unless  the  piii- 
oner  waives  his  right  to  be  present  at  the  betiiog, 
the  solicitor  for  the  state  has  no  power  to  dis- 
pense with  his  presence,**  althoogh  it  has  bem  hdd 
that,  in  the  absenoe  of  a  request  therefor,  he  need 
not  be  present.*' 

214]  3.  Evidence—e  Bnrden  of  Proof.  Is 
some  jurisdictions  the  maxim  that  every  man  u 
presumed  innocent  until  he  is  foond  guilty  doet 
not  &|H>l7  ^  question  whether  or  not  he  is  to  be 
bailed.*'  On  the  other  hand,  an  indictment  for 
homicide  or  o^ital  offense  makes  out  a  prima  fui« 
ease  of  guilt  against  him,*'  and,  upon  an  applieatiot 
for  release  on  bail,  the  applicant  has  the  bordea 
of  showing  that  he  is  entitled  thereto;**  this  lola 
obviously  easts  upon  him  the  bnrden  of  proof,  is 
homicide  or  capital  cases,  either  to  overcome  the 
presumption  of  guilt  arisii^  from  the  indictment** 
or  to  iUiow  that  the  proof  is  not  evident  nor  the 
presumption  great  but  he  is  entitled  to  the  baiefit 
of  every  reasonable  doubt  that  arises  on  the  coo* 
sideration  of  the  testimony  in  the  case.'^ 

In  othw  jnrlsdietions,  however,  the  indictment 
raises  no  presumption  that  the  proof  is  evident 
or  the  presumption  great,"  and  the  bnrden  is  on  the 


term  tlm«  or  vacation) :  Ex  p.  Walker, 
3  Tex.  A.  668. 

[a]    Hal>Mw  oorpns  (1)  1b  not  a 
prerequisite  (Ready  v.  Com.,  9  Dana 
(Ky.)  88;  State  v.  Field.  112  Mo. 
20  ~BW  672),  (2)  unless  made  necea* 
■arr  by  statute  (State  v.  Field,  avpra). 

36.  Bx  p.  Curtis.  »1  Cal.  188.  28  P 
22S. 

S6.   Kx  p.  Campbell,  20  Ala.  8». 

37.  Ex  p.  Vlckers.  4?  La.  Ann.  6«2. 
17  8  296. 

[a]  n*  TanoBdevt  to  such  an  ap- 
pifcatlon  should  be  the  district  at- 
torney rather  than  the  sheriff.  Kx  p. 
Vlckers,  47  Ia,  Ann.  662,  17  8  296 
{holding  that  the  sheriff  who  has  the 
applicant  In  charge  need  not  be  made 
a  party,  but  that  the  district  attor- 
ney of  the  district  In  which  the 
charge  Is  pending  should  be  cited  to 
show  cause  why  ball  should  not  be 
granted,  and  that,  If  the  district  Judge 
has  already  taken  action  tn  the  mat- 
ter, he  also  should  be  notified  of  the 
application). 

38.  Ready  T.  Com.,  9  Dana  <Ky.) 
88  (holding  that  a  recognizance  un- 
der the  act  of  1821  will  not  be  void 
because  no  habeas  corpus  was  ever 
Issued;  for.  If  the  Jailer  produces  the 
prisoner  voluntarily,  the  Justices  may 
take  his  recognizance  and  liberate 
him  without  such  writ);  State  v. 
West.  8  Oh.  St.  609. 

8».  Stote  V.  Perry,  28  Hlnn.  4fi6, 
10  irw  778  (holding  that,  where  the 
officer  having  defendant  in  custody 
brings  him  before  a  magistrate  who 
has  general  Jurisdiction  to  admit  to 
ball  and  defendant  then  makes  his 
application  to  be  admitted  to  ball, 
defendant  thereby  waives  all  Ir- 
regularities In  the  mode  of  bringing 
him  before  the  magistrate);  State  v. 
Edney,  60  N.  C.  463. 

40.  State  v.  Wensel,  77  Ind.  428. 

41.  Ex  p.  Wreford,  40  Ala.  378  (al- 
though the  minutes  have  not  been 
assigned). 

Statos  aad  progress  of  omo  as  af- 
feoti^  rlyht  to  ball  see  supra  tt 
181-190. 

43.    Ex  p.  Wreford.  40  Ala.  878. 

43.  Ex  p.  Klttret,  20  Ark.  499. 

44.  State  v.  Jones,  32  S.  C.  688,  10 
8E  677. 

45.  Ex  p.  Vlckers.  47  I<a.  Ann.  6«3, 
17  S  896  (one  charged  with  murder). 

4e,  Peo.  v.  Ooodwln.  1  Wheel.  Cr. 
(N.  T.)  48*. 

47.  Ex  p.  Hammock,  78  Ala.  414. 
See  also  Infra  1 1  216,  216. 


[a]  Aa  Isdlotusat  for  nwdsr 
dvlT  letwnsd  implies  prima  facie 
that  the  party  has  no  right  to  ball. 
Ex  p.  Kendall,  100  Ind.  699. 

48.  Ex  p.  Nathan,  (Pla.)  60  8  38, 
40  [olt  Cyc]  (holding  that,  on  the 
application  of  a  person  charged  with 
a  capital  ofFense  to  be  admitted  to 
ball,  the  burden  Is  on  him  to  show 
that  he  Is  entitled  thereto). 

{a]  BtatOBMBt  of  nle^"In  an  ap- 
plication for  allowance  of  bail  to  a 
person  charged  with  a  capital  of- 
fense, the  burden  is  upon  the  accused 
to  show  that  he  or  she  Is  entitled  to 
baU."  Ex  p.  Nathan.  (Fla.)  60  8  88. 
39.  40  [clt  Clyc]. 

[b]  n*  budoft  of  slwwtaff  Hut 


he  Is  niecallj  depstred  of  Us  __  _  ._ 

(1)  is  on  the  petitioner,  on  an  appli- 
cation to  the  supreme  court  for  ball 
by  a  writ  of  habeas  corpus,  after 
commitment  for  a  capital  offense  by 
a  Justice  of  the  peace.  In  re 
Thomas,  20  Okl.  167,  93  P  980,  89 
LRANS  752  and  note;  E^x  p.  BevUle, 
6  Okl.  Cr.  145,  117  P  725.  (2)  "On 
habeas  corpus  to  be  let  to  ball  the 
petitioned  Is  ruqulred  to  show  facts 
sufficient  to  entitle  him  to  ball  when 
those  facts  do  not  appear  from  the 
evidence  adduced  on  the  part  of  the 
state,  and,  where  the  homicide  Is 
proven  or  admitted,  the  burden  Is  on 
the  petitioner  to  show  the  presence 
of  facta  tending  to  Justify,  excuse  or 
mitigate  the  offense.  The  court  will 
not  presume  them  merely  because 
the  state  falls  to  show  their  absence." 
Ex  p.  Leggett.  (Okl.  Ce.  A.)  160  P 
1121.1122, 

[ci  Vvon  tto  mllestloa  the  ao- 
euMd  should  produee  the  tesfetanoar 
including  that  relied  on  by  the  state 
and  a  list  of  the  witnesses  who  have 
been  furnished  by  the  prosecuting  at- 
torney In  due  time.  Rlgdon  v.  State, 
41  Fla.  208,  26  S  711  (under  an  In- 
dictment for  a  capital  offense). 

48.  Ala. — Ex  p.  Hammock,  78  Ala. 
414:  Ex  p.  Rhear,  77  Ala.  92;  Ex  p. 
McQlawn,  75  Ala.  38;  Ex  p.  Vaughan, 
44  Ala.  417. 

Cal. — Matter  of  Trola.  64  Cal.  152, 
28  P  231-  Ex  p.  Strange.  59  Cal.  416. 

FU. — Holley  v.  State,  15  Fla.  688. 

III.— Lynch  v.  Peo.,  38  111.  494. 

Ind. — Schmidt  V.  Simmons,  137  Ind. 
98,  86  NE  516;  Ex  p.  Richards,  102 
Ind.  260,  1  NE  639;  Ex  p.  Kendall,  100 
Ind.  699;  Ex  p.  Jones.  S5  Ind.  176. 

Iowa.— Hlght  V.  U.  8..  Morr.  407,  48 
AmD  111. 


Miss.— Ex  p.  Bridewell,  67  Hiss.  39; 
Street  v.  State,  43  Hiss.  1. 

Ho. — State  v.  Uadlson  County  CL, 
136  Mo.  328,  87  8W  112*. 

Nebr.— In  ro  Beott.  88  Nabr.  BtS,  H 
NW  1009. 

N.  J.— State  V.  Halra,  1  N.  X  U 
335  (where  the  rule  was  applied  to 
a  case  of  mayhem). 

N.  T. — Peo.  V.  Ooodwln,  1  WheeL 
Cr.  434. 

Okl.— In  re  Praley.  8  Ofcl.  Cr.  711. 
109  P  286.  1*9  AmSA  988. 
Utah^Ex   p.    Sprlncor,    1  mah 

s'ee  Bx  p.  Flnlen,  20  Nov.  14L  !■ 

P  827. 

sa  Ex  p.  Tuliy.  (Pim.)  «<  s  2H: 

Rlgdon  V.  SUte,  41  Fla.  80*.  2i  S 
711  (holding  that.  In  an  appUeatioa 
for  bail  under  an  Indictment  for  *■ 
capital  offense,  it  devolves  upon  the 
accused  to  show  from  the  testimoiir 
In  the  case.  Including  that  of  the 
state,  that  the  proof  is  not  evident 
nor  the  presumption  great);  State  v- 
Hedges,  177  Ind.  689.  98  NE  417; 
Brown  v.  State,  147  Ind.  28,  46  NE  14 
(holding  that,  on  motion  under 
Burns  Rev.  St.  tl894]  I  1786  to  be 
let  to  balL  the  burden.  In  the  lower 
court  and  In  the  supreme  coort,  testj 
on  the  accused  to  show  that  the 
proof  Is  not  evident  nor  the  pre- 
sumption strong) ;  Ex  p.  I^eggetu 
(Okl.  Or.  A.)  160  P  1131;  State  t. 
Crocker,  6  Wyo.  S86.  40  P  SSl.  8m 
also  cases  supra  note  49. 

[a]  The  ovUenoo  for  tka  slnSfc  m 
wsU  as  that  for  the  aoo«M«,  ifcssM 
h»  pgsieated  (1)  by  the  petltlonera  In 
an  application  for  ball.  Sx  p.  Tally. 
(Fla.)  66  S  296:  Rlgdon  State,  41 
Fla.  308.  26  S  711;  Ex  p.  Heftren.  2T 
Ind.  87.  (2)  But  the  peUtlooar.  br 
proper  procedure,  may  test  the 
probative  force  of  the  teatintODT  ^*>' 
the  state  In  order  to  fully  preses t 
hlfl  case  for  the  purposes  of  tin 
hearing.  Ex  p.  Tully,  supra;  Bx  9- 
Heffren,  supra. 

SI.  Ex  p.  Bird.  24  Ark.  275;  Bx  9- 
Hamilton,  66  Hiss.  147,  3  S  241;  Kt 
p.  Bridewell.  67  Ulsa  39 ;  Bx  p.  WW. 
30  Miss.  673;  Peo.  v.  Lohman.  2  Bsiti 
(N.  T.)  450. 

63.  Ex  p.  Arthur,  (Tex.  Cr.  A)  41 
SW  866.    See  also  Infra  ||  215.  21i 

[a]  Tho  presiunptloK  of  tnsnnww 
which  attends  the  accused  throagfe- 
out  the  trial  Is  with  him  upoa  » 
application  for  admission  to  bafl.  b 
re  Balsler,  16  Aria.  ISO.  1S7  P  413. 
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^tc  of  Bbowiflg  that  tho  proof  of  gnilt  is  evident 
or  a  presamption  thereof  great,*?  uid  the  aocused 
is  entitled  to  bail  unlen  the  state  e^taUithea  these 

isanes." 

[{  216]  b.  Proofs  <">^(1)  Befon  Indictmeot.  A 

DU^iitnte's  oommitment  or  a  icoroner's  verdict 
raises  do  presnmption  against  the  prisoner  which  the 
higher  eonrt  or  judge  will  regard  on  an  application 
for  bail,  and  the  court  may  ignore  the  conclusions 
reached  by  them  and  remand  or  bail  the  prisoner, 
as  the  nature  of  the  offense  and  the  strength  of  the 
evidenee  require.'*  Where  the  application  for  bail 
is  made  before  indictment,  a  presnnqntim  of  inno- 
cence obtains,  and  the  evidence  taken  before  the 


eommitting  magistrate  or  court  may  be  examined, 
and  any  new  evidenee  may  be  heard,  and,  nptm  all 
the  evidenee  thns  produced,  bail  may  be  granted  or 

refused."' 

216]  (2)  After  Indictment.  Where  an  appli- 
cation for  bail  is  made  after  indictment,  in  some 
jurisdictions,  gnilt  is  presumed;  the  evidenee  on 
which  the  indictment  was  found  is  not  nsually  open 
for  consideration,  and  evidenee  to  rebut  the  infer* 
enee  of  guilt  arising  f  nnn  the  indictment  will  not,  as 
a  general  mle,  be  considered;**  and  only  eztraneoos 
facts,  such  aa  evidenee  bearing  on  the  grade  of  the 
offense' and  the  amount  of  the  bail,  may  be  shown,** 
unless  there  are  special  or  extraordinary  circum- 


68.  In  re  Hai^rler,  16  Ariz.  160.  137 
P  423;  Stale  v.  Kauffman.  20  8.  D. 
6E0,  108  NW  246  (holdlns  that,  un- 
der Const,  art  6  I  8  providing  that 
all  persona  shall  be  bailable  except 
for  capital  offenses  when  the  proof 
Is  evident  or  the  presumption  great. 
Rev.  Code  Cr.  Proc.  1 1  586  con- 

taining substantially  the  same  pro- 
Tlsloni^  and  S        providing  that  de- 
fendant in  a  criminal  case  is  pre- 
sumed to  be  Innocent,  the  burden  is 
on  the  state  In  an  application  for 
ball  to  show  that  the  proof  Is  evident 
or  the  presumption   great):   Ex  p. 
Bramer,  37  Tex.  1:  Ex  p.  Newman, 
38  Ter.  Cr.  1G4.  41  SW  «28,  70  AmSR 
740  [overr  Ex  p.  Smith,  28  Tex.  A, 
100,  E  SW  99.  and  other  cases  fol- 
lowing that  easel  (holding  that,  un- 
der the  constitutional  provision  that 
all   prisoners   shall   be  bailable  ex- 
cept for  caplUl  offenses  where  the 
proof  Is  evident,  on  habeas  corpus 
commenced  by  one  under  an  indict- 
ment charging  a  capital  offense,  for 
the  purpose  of  b«fng  admitted  to 
ball,  the  burden  is  on  the  state  to 
show  that  the  offense  committed  is  a 
capital  one,  that  the  proof  is  evi- 
dent, and  that  the  rule.  In  such  case, 
is   not  affected  by  Code  Cr.  Proc. 
fl8B6]  art  189  giving  the  relator  In 
habeas  oorpus  proceedings  the  right 
to  op«n  and  to  el08«  the  ftrBtJine"*)- 
But  aes  Kx  P.  Jones.  31  Tex.  Cr.  *22. 
SO  SW  tSS:  Vtx  p.  Jghnaon,  30  Tex. 
A.  278.  X7  SW  410;  Bx  p.  Beacom,  12 
Tax.  A.  818;  Ex  p.  Kandon.  IX  Tex. 
A.  146;  Bx  p.  Scoggln.  6  Tex.  A.  646. 

"When  an  applicatloa  la  made  for 
ball.  In  a  capital  case,  the  county  at- 
torney, if  he  resists  the  application, 
should  make  some  showing  that  the 
proof  Is  evident  or  the  presumption 
graat.  thus  bringing  the  case  within 
the  exception  mentioned  In  the  Con- 
■tltutton.  On  failure  to  make  such 
ihowlnar,  the  defendant  Is  entitled  to 
>all  In  all  cases;  but.  If  such  showing 
s  made,  the  court  or  Judge  should 
-efuae  ball  without  hesitation."  State 
Second  Judicial  Dist.  Ct.,  36  Mont. 

04,  608.  90  P  618. 

Ca3  Tallaxe  to  make  oat  pxlma 
ttitm  caae  against  aoonsed. — Where, 
n  a  motion  to  admit  to  ball  after 
ndlotniant.  the  evidence  of  the  wlt- 
esaea  who  testified  before  the  grand 
ary  doea  not  make  a  prima,  facie 
ise  acalnat  the  aecuoed,  he  la  en- 

tled  to  ball,  and  It  la  an  error  to 
sf  uae  ball  upon  the  statement  of  the 
latrlct  attorney  that  he  has  other 
/-idenca  which  he  will  not  disclose 
tr  fear  of  weakening  the  state's 
tse.     Bx  p.  Bramer,  37  Tex.  1. 

M.  Elxp.  Arthur.  (Tex.  Cr.  A.)  47 
EV  saS;  Sx  p.  Newman,  88  Tex.  Cr. 
;4,  41  SW  628.  70  AmSR  740  [overr 
c    p.    Smith,  28  Tex.  A  100.  5  SW 

SS.  Mmitnn  and  degree  of  yroof  as 
fvwmiittS  *Ul>i*  to  ban  see  supra  || 
1—174. 

B«.  p.  Tayloe,  6  Cow.  (N.  Y.) 

;  Feo.  V.  Belgler,  3  Park.  Cr.  (N. 
>  316:  Mohun's  Case.  1  Salk.  104, 
R«I>rlnt  96;  Rex  v.  Hlg^rtna,  4  U.  C. 

5.  O.  S.  8S.   In  Rex  t.  SaUcui.  Sir. 


9\1,  93  Reprint  936.  application  for 
ball  was  based  on  the  ground  that  the 
coroner's  Inquisition  charged  the  de- 
fendant with  manslaughter  only; 
but  the  court  held  that,  although  the 
charge  was  only  manslaughter.  If 
the  evidence  showed  that  the  crime 
was  murder,  they  would  not  ball; 
and  that,  on  the  other  hand,  they 
might,  on  occasions,  ball  where  It  was 
only  manslaughter,  although  the  cor- 
oner's Inquisition  charged  murder. 

57.  U.  8.— In  re  Martin,  16  F.  Cas. 
Mo.  9,161.  6  Blatehf.  303. 

Ala.— Ex  p.  Mahooe,  30  Ala.  49,  68 
AmD  111. 

Cal.— Peo.  T.  Smith.  1  Cal.  9. 

ni.— In  re  Mclntyre,  10  1)1.  422. 

Ind. — Kiser  v.  Woods,  60  Ind.  638; 
SUte  T.  Beat,  7  Blackf.  611. 

Kan. — In  re  Snyder,  17  Kan,  642. 

Nebr.— In  re  Carlton,  11  Nebr.  99, 
7  KW  75B. 

Nev.— Bx  p.  Isbell.  11  Nev,  296 
(holding  that  a  nisi  prlus  court  has 
the  right,  upon  the  application  of  a 
petitioner  charged  with  murder  whose 
case  has  been  resubmitted  to  an- 
other grand  Jury,  to  hear  the  testi- 
mony and  to  decide  for  itself 
whether  the  proof  of  defendant's 
guilt  was  evident  or  the  presump- 
tion great);  Bx  p.  Rlcord,  11  NaT. 
287. 

N.  T.— Matter  of  Heyward.  3  N.  T. 
Super.  701;  Peo.  T.  Beljgler,  S  Park. 
Cr.  316;  Peo.  v.  Tompklna,  1  Park. 
Cr.  224;  Peo.  v.  Martin,  1  Park.  Cr 
187;  Peo.  v.  De  Graff,  1  Wheel.  Cr, 
141.  But  see  Peo.  v.  HcLeod.  1  Hill 
377,  37  AmD  328  (holding  that, 
where  the  application  to  admit  to  ball 
is  made  before  Indictment,  the  right 
to  Inquire  as  to  guilt  or  Innocence  Is 
confined  to  the  depositions  on  which 
the  commitment  was  ordered). 

Or. — Fleming  v.  Bills,  3  Or.  286. 

Pa. — Com.  V.  Prison  Ktepet,  2 
Ashm.  227;  Com.  v.  Crawford,  8 
Phlla.  490;  Com.  T.  L«inley,  2  Pittsb. 
362. 

8.  O— Bute  T.  Bverett,  M  S.  a  L. 

296. 

Va. — Com.  T.  Semmes,  11  Leldi  (33 

Va.)  66&:  Com.  v.  Rutherford.  ^RaiidL 
(26  Va.)  646. 

Eng. — Matter  of  Barronet,  1  B.  &  B. 
1.  72  BCL  1.  16  EngLABq  361,  118 
Reprint  837;  Rex  v.  Horner,  Leach 
C.  C.  306;  Mohun's  Caa^  1  Salk.  10^ 
91  Reprint  96. 

"It  la  a  general  rule,  that  upon  ap- 
plication to  ball  or  discharge  upon 
habeas  corpus,  the  Court  will  look 
into  the  depositions,  and,  without  re- 
garding the  regularity  or  Irregularity 
of  the  commitment,  will  remand,  dis- 
charge or  bail  the  prisoner,  according 
to  trie  circumstances  of  the  case. 
The  Court,  in  such  case,  pronounces 
no  Judgment,  whether  the  facts 
amount  to  felony  or  not,  but  merely 
whether  enough  Is  charged  to  Jus- 
tify a  detainer  of  the  prisoner,  and 
putting  him  upon  his  trial.  Even  It 
the  commitment  be  regular,  the 
Court  will  look  Into  the  depositions, 
to  see  if  there  be  a  sufficient  ground 
laid  to  detain  the  party  in  custody, 
and  If  there  be  not.  will  discharge 


or  ball  him.  So.  on  the  other  hand. 
If  the  warrant  of  commitment  be  in- 
formal, they  will  not  discharge  or 
ball  the  prisoner,  without  first  look- 
ing Into  the  depositions,  if  any  be 
presented,  to  see  whether  there  is 
sufficient  evidence  to  detain  him,  and 
If  the  matter  appear  to  be  such  as 
would  require  his  detention,  or  his 
finding  sureties,  he  will  be  balled  or 
commuted  accordingly,  and  not  dis- 
charged."  Peo.  V.  Smith,  1  Cal.  9.  14. 

[a]  "Xa  all  oases  aa  luneaB 
ooxpas,  previous  to  Indictment,  the 
court  wfil  look  into  the  deposition 
before  the  magistrate,  or  before  the 
coroner's  Inquest;  and,  though  the 
commitment  be  full  and  In  due  form, 
yet  If  the  testimony  proves  no  crime, 
the  court  will  discharge  or  ball;  and 
though  the  commitment  be  defec- 
tive, yet.  If  the  depositions  contain 
evidence  of  an  offence  not  bailable, 
the  prisoner  will  be  remanded."  Bx 
p.  Tayloe,  5  Cow.  (N.  T.)  39.  50. 

[b]  Tha  Uw  of  sMf-defeuM  will 
not  ordinarily  be  discussed  on  an  ap- 
plication for  bail  in  a  murder  case 
since  a  party  charged  Is  entitled  to 
bail  as  a  matter  of  right,  unless  the 
proof  Is  evident  or  the  presumption 
great  that  he  Is  guilty.  Bx  p.  Hard- 
wlok.  7  Okl.  Ct.  B72.  124  P  947. 

58.  U.  S.— U.  S.  V.  Jones,  26  F. 
Cas.  Na  16.49S.  8  Wash.  C.  C.  224 
(holding  that  the  evidence  would  not 
be  examined  after  indictment). 

C^l.— Peo.  V.  Tinder,  Ifl  C^l.  5S9, 
81  AmD  77;  Bx  p.  Raef,  7  Cal.  A. 
760,  96  P  34  (holding  that,  for  the 
purposes  of  an  application  to  admit 
to  ball  after  indictment  returned  or 
Information  filed,  the  court  must 
assume  that  defendant  is  guilty  of 
the  offense  with  which  he  Is  charged). 

Iowa.— Hlght  V.  U.  S.,  Morr.  407, 
43  AmD  111. 

La. — State  v.  Butler.  40  La.  Ann. 
3.  3  S  360;  State  v.  Brewster,  36  La. 
Ann.  606;  State  v.  Merrick,  10  Ia. 
Ann.  424. 

N.  T. — ^Peo.  V.  Van  Home,  8  Barb, 
158;  Cole's  Case.  4  AbbPrNS  280,  6 
Park.  Cr.  696;  Peo.  v.  Dixon,  3  Abb 
Pr  396.  4  Park.  Cr.  651  (excluding 
depositions  before  the  committing 
magistrates):  Peo.  v.  Baker,  10  How 
Pr  667:  Peo.  ▼.  Rulloff,  6  Park.  Cr. 
77:  Peo.  v.  Hyler,  3  Park.  Cr.  670. 

Pa.— Com.  V.  UoNall,  1  Woodw. 
428. 

Bng. — ^Reg.  T.  Andrews,  2  D.  A  I<. 
10;  Mohun's  Cas^  1  Salk.  104,  91 
Reprint  96. 

[a]  Oa  moUoa  the  oonrt  wUl  es- 
amlae  "Uie  papers  (1)  In  the  case 
where  the  charge  Is  felony.  Peo.  v. 
De  Qraff,  1  Wheel.  Cr.  (N.  T.)  141. 
(2)  But  the  court  cannot.  It  seems, 
look  beyond  the  minutes  of  the  grand 
Jury.  Peo.  v.  Shattuck,  6  AbbNCas 
(N.  T.)  33. 

89.  Lynch  v.  Peo.,  38  IlL  494 
(holding  that  the  mere  fact  that  a 
grand  Jury  has  found  an  indictment 
for  murder  does  not  preclude  an  in- 
quiry into  the  facts  of  the  case  to 
ascertain  whether  the  offense  may 
not  be  of  such  a  grade  as  to  entitle 
the  prisoner  to  hail);  BrowneU  v. 
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rtaneei,**  or  unless  the  force  of:  the  indietment  is 
broken  by  showinif  thst  the  grand  jory  aeted  on  in- 
suffloient  eridenoe.*^ 

In  other  jurisdictions,  however,  the  whole  matter 
may  be  reexamined  as  if  no  indictment  had  been 
found,  the  queBtion  being  one  for  the  sound  discre- 
tion of  the  court."'  And  it  has  been  held  that  a 
person  indicted  for  murder  is  entitled  to  habeas 
coipns  for  the  purpose  of  showing  facts  satisf]^!^ 
the  court  that  he  is  entitled  to  a  discharge  on  bail;" 
and  that  it  is  the  duty  of  the  judge  or  the  eonrt 
to  hear  the  evidence,**  although  it  has  also  been 
held  that  suoh  facts  should  be  stated  in  his  peti- 


Peo.,  SB  Mich.  732  (hoMlnir  that,  since 
murder  in  the  eecond  degree  la  bail- 
able as  provided  by  Comp.  L..  |  7868, 
on  an  issue  of  ball  the  real  character 
of  a  charK«  of  murder  alleged  In  an 
indictment  or  information  which 
failed  to  state  the  degree  must  be 
made  to  appear);  Peo.  v.  Beigler,  8 
Park.  Cr.  (N.  T.)  816. 

la]  IzL  Tnfliaiia,  on  an  application 
for  admiaalon  to  ball  by  one  accused 
of  murder,  the  state  cannot  preclude 
the  applicant  from  introducing  wit- 
nesses on  whom  It  does  not  rely,  for 
the  purpose  of  showing  that  the  pre- 
sumption is  not  great  and  that,  under 
Const,  art  1  I  17  and  Burns  Annot. 
8t  (1908)  I  2026,  he  Is  entitled  to 
ball.  State  v.  Hedges,  177  Ind.  589. 
98  NK  417. 

[b]  A  par^  applvlaff  to  be  balled 
la  BOt  eoaaaea  to  wlikt  appean  iqMm 
the  ncord. — He  may  show  extraneous 
facts,  such  as  those  relating  to  the 
presentation  of  the  Indictment, '  the 
payment  or  -  discharge  of  a  fine,  his 
suffering  by  Imprisonment  and  Its 
effect  upon  his  health,  etc.  Cole's 
Case.  4  AbbPrNS  (N.  T.)  280,  6  Park- 
Cr.  696. 

80.  Peo.  V.  Tinder,  19  Cal.  B39.  81 
AmD  77  <the  existence,  at  the  time 
of  the  indictment  found,  of  great 
popular  excitement  concerning  the 
prisoner  or  the  offense  charged  likely 
to  bias  the  Judgment  of  the  grand 
jurors) ;  State  v.  Merrick,  10  I^.  Ann. 
424.    See  also  cases  supra  note  69. 

[a]  Snoh.  extraorOlnarT  olrown- 
etMioas  wonid  eslat  (1)  where  the 
public  prosecutor  admits  th&t  the 
evidence  which  he  could  produce 
would  not  warrant  conviction  of  a 
capital  offense;  or  where  he  admits 
facts  from  which  it  Is  evident  that 
no  such  conviction  could  take  place. 
Peo.  V.  Tinder.  19  Cal.  539.  81  AmD 
77.  (2)  So  also  the  existence  of  the 
party  alleged  to  have  been  murdered 
or  a  clear  confession  by  another  per- 
son that  he  committed  the  crime 
would  Justify  an  exception  to  the 
rule  that  evidence  Is  not  admissible 
to  rebut  the  presumption  of  gullL 
Peo.  V.  Tinder,  supra. 

[b]  KaUo*  or  mUtaka  (1)  in  the 
institution  of  a  prosecution  would 
Justify  a  departure  from  the  rule  that 
evidence  is  not  admissible  to  rebut 
the  presumption  of  guilt  arising  from 
the  Indictment.  Peo.  v.  Tinder,  19 
Qa.\.  689,  81  AmD  77.  (2)  The  court 
may  hear  and  consider  affidavits 
tending  to  show  that  the  proseentlon 
was  instituted  from  malice  or  mis- 
take even  though  they  tend  to  con- 
tradict the  finding  of  the  Jury.  State 
v.  Htn,  6  S.  C  U  89,  0  S.  C.  L. 
242. 

ei.   Brown  T.  State,  147  Ind.  28, 

46  NB  34. 

ea.  Moore  v.  State,  86  Miss.  137; 
ISix  p.  Finlen.  20  Nev.  141,  18  P  827: 
State  v.  Herndon.  107  N.  C.  934.  12 
SB  268;  Com.  V.  Rutherford,  6  Rand. 
(26  Va.)  646.  See  also  State  v.  Dew, 
1  N.  C.  88. 

[a]  probative  force  of  Indlotneiit. 
—The  fact  that  an  indictment  has 
been  found  may  be  considered  with 
other  evidence  and.  In  doubtful  cases, 
may  turn  the  scales  against  the  ap- 


plicant.   State  V.  Crocker, 
385.  40  P  681. 

[o]  Froof  of  an^mtlona  la  petl- 
tiOB    idiowlji|r   maaMangbter  oalj, 

when  the  indictment  is  for  murder 
In  the  first  degree,  may  be  given  by 
witnesses  before  the  grand  Jury  or 
by  other  evidence,  but  all  the  ex- 
culpatory facts  must  appear  without 
material  confiict.  IBx  p.  Finlen,  20 
Nev.  141,  18  P  827.  See  also  Elx  p. 
Isbell,  11  Nev.  295. 

[c]  imewon  otttlfleatM  of  piirai- 
olMUi  are  inadmissible  under  a  peti- 
tion for  release  on  ball,  pending  an 
appeal,  one  convicted  of  embezsle- 
ment.  Ex  p.  Atkinson,  101  Miss. 
744,   68  S  215. 

03.  HoUey  v.  State,  15  Fla.  688: 
Fincb  V.  State,  16  Pla.  688;  Lumm  v. 
State,  t  Ind.  2»S. 

64.   In  re  Halgler,  16  Arii.  ISO, 

187  P  428;  In  re  Losasso,  15  Colo.  163. 
24  P  1080,  10  LRA  847  and  note; 
Streight  v.  State,   62  Tex.  Cr.  458, 

188  SW  742;  State  V.  Crocker,  6  Wyo. 
886.  40  P  681. 

[a]  In  Texas,  under  Code  Cr.  Proc. 
arts  171,  174.  296,  the  court  is  re- 
quired on  habeas  corpus  for  admis- 
sion to  ball  to  hear  evidence  as  to 
the  nature  of  the  offense  and  as  to 
the  circumstances  under  which  It 
was  committed.  Ex  p.  Campbell,  28 
Tex.  A.  370,  18  SW  141. 

ee.  Bx  p.  White,  9  Ark.  222  (hold- 
ing that  an  indictment  In  a  capital 
case  does  not  raise  such  presumption 
of  defendant's  guHt  as  absolutely  to 
preclude  the  power  of  the  court  to  go 
behind  the  Indictment  and  to  Inves- 
tlgate  the  merits  of  the  charge  with 
the  view  of  ascertaining  whether  ha 
le  entitled  to  ball,  but  It  raises  such 
presumption  against  him  as  to  de- 
prive him  of  the  privllere  of  habeas 
corpus  as  a  matter  of  right;  and,  to 
entitle  him  to  the  writ,  he  must  state 
such  facta  In  his  petition  under  oath 
as  will  rebut  the  presumption  raised 
against  him  by  the  indictment  In 
such  case  a  general  allegation  of  his 
Innocence  is  not  sufllcleot  to  entitle 
him  to  the  writ). 

60.  Order  as  prereavlalte  to  an- 
thoxttr  of  olerk  or  sfierUr  to  take 
ball  see  supra  SS  206,  207. 

87.    Votaw  V.  State,  12  Ind.  497. 

[a]  Where  the  court  ordered  that 
In  certain  oases,  deslgnatlag  only  tke 
name  of  the  offense,  a  recognisance 
should  be  taken,  the  ball  to  be  fixed 
at  the  amounts  stated,  and  the  order 
not  de^gnating  for  whom,  or  for 
whose  cause,  toe  ball  was  Intended, 
a  recognisance  taken  under  such  or- 
der for  the  appearance  of  one  in- 
dicted for  an  offense  Is  void.  State 
V.  Hopson,  10  La.  Ami.  550. 

68.  Votaw  V.  State,  12  Ind.  497; 
State  V.  Griffln.  188  La.  SO,  64  S  971; 
State  V.  Bdlmar.  133  La.  1020,  63  S 
504. 

69.  San  Francisco  v.  Randall,  54 
Cal.  408  (holding  that  the  statute 
requiring  the  magistrate  to  make  and 
sign  an  order  for  discharge  Is  satis- 
fied by  an  oral  order  certified  In 
writing  by  the  clerk  to  the  keeper 
of  the  prison,  followed  by  a  release 
of  the  prisoner);  Totaw  State,  12 
Ind.  497,  602  (holding  that  an  order 


lion  as  will  rebnt  the  presumption  raiacd  against 
him  Irv  the  indiebMnt  and  tlut  a  goBsnl  alkgft- 
tion  of  innooenee  is  insaffldMit.*" 

[%  217]  4.  Orden.**  An  order  admitting  to  bail 
shonld  indioftte  with  eerCainty  the  (tf enee  wkb  vUeh 
the  prismer  is  changed,*'  the  amoont  of  tlie  Ittil,** 
and  otherwiae  be  in  enbetantial  o<mipiianee  viUi 
the  statutory  requirements,*'  and  shonld  not  be  an- 
justt^**  If  in  luibeas  eorpus  the  order  ahould  be 
directed  to  the  sheriff  having  custody  of  the  pzi>- 
oner,  even  though  the  latter  is  in  a  eoonty  otiur 
than  that  of  the  trial." 

A  new  noegnimioe  under  the  same  order  may  be 

S  Wyo.  made  br  the  court  as  follows:  'Kfr- 
dered,  that  on  all  bills  of  Indictment 
returned  by  the  grand  Jury  .  .  .  f or 
perjury,  the  defendant  Is  required  to 
enter  Into  recognisance  in  the  som 
of  500  dollars  .  .  .  for  "passlngn'  of 
counterfeit  apparatus,  in  the  aum  ot 
1,000  dollars  ...  for  aiding  In  tlie 
possession  of  counterfeiting  appart- 
tue,  forgery,  and  grand  larceny,  aU 
In  the  snm  of  500  dollars,"  wliere 
the  complaint  alleged  that  the  cod- 
dltlon  of  the  recognisance  was  tor- 
felted  because  defendant  did  not  ap- 
pear to  answer  the  charge  of  havlBC 
counterfeiting  apparatus  In  his  pos- 
session, was  made  In  compliance  vltk 
2  Rev.  St.  p  866  I  SO.  and  sufllelcntlr 
fixed  the  amount  of  ball). 

fa]  Tvaam  of  ocAmi  **—****-g  !• 
ball  see  Humphries  v.  State,  82  Aik. 
718;  State  v.  Jame^  27  Conn.  ISS, 
867;  Hendee  v.  Taylor,  29  Conn.  141, 


449;  Ex  p.  Nightingale,  12  Fla.  271; 
State  V.  Pender,  Off  N.  C.  318,  814; 
Walsh  V.  State,  8  Coldw.  (Tenn.)  *1, 
92. 

[b]    XnterpretatloB  of  orderi-^ 

order  of  court  directing  the  admis- 
sion of  an  accused  person  to  ball  1> 
not  to  be  construed  strictly  as  to 
any  inartificial  or  nngrammatlcal 
language  therein,  but  If  the  termi 
thereof  will  admit  of  a  constmctlon 
which  will  make  such  order  legal, 
such  construction  should  be  given. 
So  where  in  the  case  of  these  pri«- 
oners  the  court  ordered  that  A  shouMl 
give  ball  in  the  sum  of  six  bundnd 
dollars,  and  B  and  C  In  the  sum  of 
five  hundred  dollars  each  eosdltloDed 
that  the  said  A,  B  and  C  shall  ap- 
pear before  the  superior  court  etc 
it  was  held  that  the  order  was  to  be 
Interpreted  aa  requirins  each  to  tin 
ball  for  his  own  appearance,  and  sot 
for  the  others.  Hendee  t.  Taylor, 
29  Conn.  448. 

tc]  Wxltiiur  MoesMUTwIn  Ees- 
tucky,  under  Cr.  Code.  IS  67,  08,  p»- 
viding  that  admission  to  ball  Is  ti 
order  from  a  competent  court  v 
magistrate  that  defendant  be  dis- 
charged from  custody  on  bail,  kbA 
that  the  taking  of  ball  consists  Is 
the  acceptance  by  a  competent  court 
or  officer  of  the  undertaking  of  sat- 
flcient  ball  for  the  appearance  of  de- 
fendant according  to  the  terms  of  tbc 
undertaking,  or  that  he  will  pay  to 
the  commonwealth  the  specified  sun. 
the  order  reonired  to  be  made  Is  u 
order  In  writing,  and.  althon^  It 
was  not  necessary  tlutt  the  ordc 
allowing  ball  should  be  entered  ob 
the  regular  record  book  of  eldtv 
Justice,  a  memorandum  or  some  pa- 
per signed  by  the  Justice  was  neon- 
sary  to  show  what  order  was  niadi 
or  Judgment  rendered.  Morgan  ^ 
Com.,  12  Bush  (Ky.)  S4;  Con.  t. 
Ashenhurst,  9  Ky.  Op-  tSS.  See  «!■ 
San  Francisco  v.  Randall,  54  Cal 
408. 

TO.  Carmody  v.  State,  105  b* 
546.  5  NB  679  (holding  that  a  K«- 
erai  order  fixing  the  amount  of  feel' 
for  oases  of  a  particular  ttMm  a 
valid  If  not  unjust  In  tbe  parOealtt 
case), 

n,   Holeombe  t.    States  99 
18B.  IS  B  7*4. 


For  Irtsr  eaaesi  denlopmaata  and  obaafsa  In  the  law  see  euranlatlve  Annotations,  same  tltlVBas*  and  note  ao^K 
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taken  where  the  prisoner  fails  to  appear  in  obedi- 
ence to  the  order,  and  Mb  recognizance  is  pud, 
and  he  comes  again  into  the  sheriff's  custody^'  Bnt 
an  order  of  commitment  without  bail  made  on  a 
second  hearing  and  followed  by  an  indictment  for 
murder  preeludes  the  right  to  bail  under  an  order 
of  commitment  on  tbe  first  prelinrinary  hearing.'^ 

Order  before  indictmntt  u<y  effect  afterward.  An 
order  or  judgment  granting  or  refusing  bail,  where 
the  applicant  is  under  arrest  by  eomplaint  only, 
has  no  force  or  effect  subsequent  to  an  indietment.^* 

Amendment.  An  order  for  bail  cannot  be  amend- 
ed after  it  has  been  issued  and  acted  upon.'^ 

[%  218]  6.  Review  of  Proceedingi— a.  Iba  GtenenL 
Tbe  action  of  the  magistrate  or  court  in  granting 
or  refusing  bail  may  be  reviewed  by  the  appellate 
eonrt.'*  Thus  in  some  jurisdictions  a  refusal'  to 
allow  bail  may  be  reviewed  on  appeal  or  writ  of 
error;**  or  the  evidence  may  be  set  out  in  exeep- 
tions  and  the  application  be  made  to  the  supreme 


TS.   Lewis  T.  Peo.,  18  111.  A.  76. 

7S.  p.  Robinson,  108  Ala.  161. 

18  S  729  [overr  8k«lton  v.  Rottlnson. 
104  Ala.  98,  16  S  74]. 

74.  Bx  p.  Klrby,  63  Tex.  Cr.  377, 
140  SW  226. 

75.  Rex  OrelE,  (Saak.)  2S  CaaCr 
Cas  352. 

Ca]  In  MMwptliir  a  bmll  bond  aftar 
ooBunltnMut  tuo  oonunlttlBir  iriayls- 
tr»t«  or  conii^  JuOffs  acta  as  a  mlor 
larfe«xlai  and  not  as  a  Judicial  ofllcer, 
and  has  no  power  to  modify  or  ra- 
vIbc  such  JudgmentB  or  orders.  Holt 
V.   Com..  4  Ky.  Op.  H3- 

78.    Pla. — Ex  p.  Harris,  26  Fla.  77, 

7  S  1,  23  AmSR  548,  6  LRA  713 
<where  lower  court  refused  to  act 
on  ground  that  he  was  disqualified 
and  the  offense  was  a  bailable  fel- 
ony). 

La. — State  T.  Jackson,  132  La.  946, 
61  S  987 

M:t8B.— Ex  p.  Bridewell,  67  Miss. 
S9;  Moore  v.  State,  36  Mlaa.  137; 
Sx  p.  Wray,  80  .Hiss.  673. 

N'.  T. — Peo.  V.  CunniiiKham.  S  I^k. 
Cr.  631. 

N.  C— State  v.  Herndon,  107  N.  C 
934,  12  SB  268  (where  Judge  below 
refused  to  hear  any  evidence,  on 
ground  that  return  to  writ  showed 
ttiat  petitioner  was  Indicted  for  a 
capital  offense). 

Wvlaw  of  Mnoiut  of  ball  see  infra 
I  224. 

Ca. 

No.  -  .  _ 

1  petition  by  an  appealing  defendant 
to  be  admitted  to  ball  pending  ap- 
pea.1  may  be  filed  either  In  the  trial 
30ux*t  or  in  the  appellate  court,  where 
1,  petitioner  exercises  an  election  and 
applies  to  the  trial  court  and  is  de- 
iTed  ball,  he  cannot  present  the  same 
juestion  to  the  supreme  court  ex- 
;ept  by  appeal.  Boos  v.  State,  176 
[nd.    38S,  94  401. 

ibl  In  Wsslaatopl  under  Const 
90)  I  146,  andC^e  (1906)  i  67, 
'fie  supreme  court  will  not  consider 
he  merits  on  a  petition  to  grant  ball, 
^endlnar  an  appeal  of  a  criminal 
>roaecutlon,  until  after  Its  presenta- 
ion  In  a  nisi  prlus  court.  Bz  p. 
LtKlnaon,  101  Miss.  744,  68  S 
15. 

77.  "Etl  p.  Richards,  102  Ind.  260, 
NE   639;  Lumm  v.  State,   3  Ind. 

93;  Ex  p.  Walker,  3  Tex.  A.  668. 
Compare  Appeal  and  Error  If  367, 

8  T 

78.  E!x  p.  Banks.  28  Ala.  89. 

79.  B^x  p.  Kittrel.  20  Ark.  499; 
3ac  P-  Good,  19  Ark.  410;  Peo.  v. 
icbU^ter,  40  Cal.  627;  State  v.  Shra- 
er.  72  Miss.  G41,  IS  S  464;  Yar- 
K-oUffh  V.  State,  2  Tex.  619. 

30.  SUte  V.  Judge  New  Orleans 
eoonA  DIst  Ct.,  10  Ia.  Ann. 
24. 


l1  Xb  Indiana  under  Senate  Bill 
73.  acts  of  1911,  providing  that 


81.  Lynch  v.  Peo..  38  ZU.  494 
(holding  that  the  refusal  of  a  clr> 
cult  court  to  bear  evidence  upon  an 
application  for  ball,  by  a  party  who 
is  Indicted  for  murder,  la  not  such 
a  final  Judgment  as  may  be  brought 
to  the  supreme  court  for  review). 
Compare  Appeal  and  Error  SS  367, 
387 

83.  Ex  p.  Croom,  19  Ala.  661;  Ifx 
p.  Kittrel.  20  Ark.  499.  See  also 
Habeas  Corpus  [21  Cyc  306]. 

[a]  The  proper  praotloe  in  a  case 
where  bail  is  Improperly  refused  by 
a  circuit  Judge  is  for  the  prisoner 
to  petition  the  supreme  court  for  a 
writ  of  habeas  corpus,  and  such 
other  remedial  process  as  may  be 
necessary  to  render  Its  control  ef- 
fectual, setting  forth  under  oatb 
such  a  state  of  the  case  as  will  show 
that  the  circuit  Judge  erred  to  bis 
prejudice,  and  that  be  was  entitled 
by  the  (iase  then  made  to  the  relief 
which  he  seeks.  Ex  p.  Croom,  19  Ala. 
561. 

[b]  redaral     aourta^That  the 

prosecuting  attorney  was  duly  a  de 
facto  ofllcer,  or  that  the  petitioner 
was  denied  ball  pending  a  writ  of 
error  in  the  state  court.  Is  not 
sufflclent  ground  for  a  writ  of  habeas 
corpus,  under  U.  S.  Rev.  St.  (1878) 
I  763.  forbidding  the  granting  of  a 
writ  of  habeas  corpus  by  the  federal 
courts  except  for  causes  therein 
speclfled.  In  re  Humason,  46  Fed. 
388. 

{c]  Xavlewliif  prooeedlaga  of 
oonrts  of  ooaonrrMn  Jnrisdlotioav^ 

It  is  also  decided  that  these  writs 
win  not  be  granted  by  the  supreme 
court  to  review  the  actions  of  an- 
other court  having  concurrent  and 
not  inferior  Jurisdiction  in  the  mat- 
ter of  bail.  In  re  Strickland,  41  La. 
Ann.  324,  6  S  577. 

[dl  A  denial  of  the  appUoattoa 
haa  Man  ordsrad  with  laava  to  mora 
again  on  additional  evidence  for  an- 
other hearing,  where  defendant 
pleaded  guilty  to  a  charge  of  assault, 
and  was  sentenced  and  appealed,  and, 
upon  refusal  of  ball  by  the  trial 
Justice,  applied  under  a  writ  of  ha- 
beas corpus  for  ball  without  explain- 
ing why  he  so  pleaded,  and  then 
appealed.  State  v.  Jones,  36  S.  C 
607,  15  SE  S44. 

83.  Ex  p.  Harbour,  39  Ark.  126 
(holding  that  the  supreme  court,  in 
tbe  exercise  of  Its  constitutional 
power  of  superintending  control 
over  inferior  courts,  will  review  on 
certiorari  the  decision  of  a  circuit 
Judge  refusing  bail);  Ex  p.  Good,  19 
Ark.  410. 

[a]  If  the  snptamo  oourt  deama 
ttta  alwirtBg  pzba*  faeia  mtlitftnt  to 
entitle  the  prisoner  to  ball,  the  writs 
of  habeas  corpus  and  certiorari  will 


eonrt.^^  In  some  states,  however,  the  refusal  of, 
or  admission  to,  bail  is  not  within  that  class  of 
eases  in  which  an  appeal  or  writ  of  error  lies,  either 
because  of  some  statutory  reason,"*  or  because  it  is 
an  act  within  the  discretion  of  the  tower  eourt,"<*  or 
because  such  an  order  is  not  a  final  judgment.^^ 

[1  219]  b.  Certiorari,  Habeas  Oorpna,  or  Man- 
duittk  Upon  a  proper  showing  the  supreme  eonxt 
may  review  the  action  of  the  court  beloir  in  re- 
fusing bail  by  swarding  a  writ  of  habeas  eorpns,*' 
and  certiorari.™ 

Mandamne.  The  discretion  of  the  lower  court  or 
judge  in  granting  or  refusing  bail  will  ordinarily 
not  be  controlled  by  mandamus;^*  nor  will  it  issue 
to  compel  admission  to  bail  unless  all  the  facts  on 
which  tbe  decision  is  based  are  l^ally  certified  np.^ 

[%  220]  c.  Beend  and  Presumptions.  A  cc^y 
of  the  record,  bills  of  ezeeptions,  assignments  of 
error,  and  other  papers  must  be  filed  in  the  ap- 
pelate court  before  an  ^plication  for  bail  will  be 

be  awai^i«|!'&i'nrlng  before  the  au- 
p^eiM  c(niiK'«ie''b6dy  of  the  prisoned, 
and.  the  jwooaedlnga  had  before  the 
ctrcrtflt  Vm%a,  so  that  if,  upon  a  full 
hearing  upon  the  return  of  the  writs, 
the  prisoner  snoVid  be  entitled  to 
bail,  he  may  be.  allowed  to  give  ball 
in  such  sum  as  may  be  prescribed, 
E3x  p.  rrodTii,   19  AlR.  661. 

[b|  A  transcript  of  aU  tlia  P>0- 
oeedinge  <'n  tht-  application  for  hail 
will  lit  ordftivii  brought  up,  by  a  writ 
of  ccrtioriii'i,  wht^re  a  .sumclent  show- 
ing therefor  l.s  made.  Ex  p.  Good, 
19  Ark.  410. 

[o]  Duty  of  Judge  to  make  record. 
—On  a  petilloti  for  certiorari  to  re- 
vise the  decision  of  a  circuil  '  court 
or  judi,'©  refusing  :ui  aripHcation  for 
bail,  whether  such  appIlcBtlon  Is 
made  in  term  or  vacation,  the  Judge 
should  make  a  memorial  of  all  the 

[d1  iwrtwui  of  tka  wrlta  of  ear- 
tlorarl  and  babaaa  oorpas  Issuing 
from  the  s^reme  court,  an  agreed 
statement  or  the  facts  and  proceed- 
ings had  before  the  circuit  Judge 
may  be  submitted  by  the  counsel  for 
and  against  the  prisoner,  and  If  the 
supreme  court  decides  that  the  pris- 
oner Is  entitled  to  ball,  application 
may  again  be  made  to  the  circuit 
Judge.    Ex  p.  Croom,  19  Ala.  561. 

84.  Ex  p.  Campbell,  20  Ala.  89 
(holding  that  refusal  of  the  lower 
court  to  hear  a  second  application  for 
ball  will  not  be  controlled  by  man- 
damus). 

[a]  Xandamns  to  the  sheriff  wlU 

not  Issue  to  compel  htm  to  bring 
accused  before  a  certain  circuit  court 
commissioner  for  admission  to  bail, 
where  the  answer  shows  that  the 
sheriff  has  good  reason  to  believe 
sucb  commissioner  disqualified,  and 
no  issue  Is  made  to  try  the  ques- 
tions, and  there  are  other  authori- 
ties having  cognisance  of  the  applU 
cation.  Elder  v.  Oamer.  97  Midi. 
617.  65  NW  4«0. 

[b]  aupenedaM  and  nandanns.— 
Although  an  order  from  a  Justice  of 
the  supreme  court  to  the  court  be- 
low allows  a  "writ  of  error  to  op- 
erate as  a  supersedeas,"  but  directs 
the  admission  to  ball,  it  la  not  a 
mere  supersedeas,  but  a  command  to 
admit  to  bail,  and  the  supreme  court 
may  compel  compliance  with  such 
order  by  mandamus,  although  the 
Judge  below  Is  of  opinion  that  said 
order  is  unauthorized  by  law,  and 
that  the  bond  would  be  void.  Hud- 
son V.  Parker,  156  V.  S.  277,  16  SCt 
460,  89  L.  ed.  424. 

85.  Ex  p.  aood,  19  Ark.  410.  Sea 
generally  Mandamus  [26  Cyc  219]. 
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heard  therein."  The  record  on  appeal  ihoald  alw 
eontain  evidence  of  the  applicant  s  ability  to  ^ve 
or  procure  bail,  for  the  court's  information  in  fix- 
ing the  amount  of  bail  if  granted,"'  and  other  mat- 
ters necessary  for  the  court's  iuformation,  or  es- 
sential to  be  established,^**  although  snoh  a  prima 
faeie  case  may  be  made  out  npon  the  record  that 
it  will  be  aided  by  a  presomptifm  in  favor  of  ftbe 
petitioner." 

Review  of  record.  Ordinarily  there  is  a  prima 
facie  presumption,  on  appeal,  that  the  lower  court 
properly  exercised  its  discretion  and  that  its  judg- 
ment is  correct,**^  and  as  the  jurisdiction  of  the  ap- 
pellate court  is  revisory  it  will  interfere  with  the 
judgment  or  order  of  the  lower  court  only  where 
its  discretion  has  been  exercised  in  an  arbitrary,  un- 
just, or  oppressive  manner,'^  or  the  refusal  below, 
as  apparent  from  the  record,  was  manifestly  er- 
roneous.^' But  this  does  not  preclude  the  i^pellate 
court  from  reviewing  the  evidence  and  determining 
the  facts,*'  nor  from  giving  the  prisoner  the  benefit 
of  every  reasouable  doubt  upon  the  ease  as  pre- 

(Pa.) 


seated,'*  and  evtti  though  it  may  decline  to  eotmkt 
the  credibility  of  witnesses  in  the  court  below  or  to 
reverse  the  refusal  on  thoae  grounds,**  or  to  disean 
the  evidence  in  the  record  or  give  the  reasons  for  the 
oonelnsion  it  reaohee,**  yet  it  will  eonaider  the  snffi- 
eieney  of  the  evidence  to  make  a  case  in  which  the 
**proof  is  evident"  that  accused  is  guilty  u 
charged;*'  and  it  may  also,  without  reverang,  re- 
ject, as  irrelevant,  inenlpatoiy  evidence  impi^a^ 
admitted  below,  and  afi^m  the  jndgmjmt  i^Mm  the 
legal  evidence  admitted.*' 

[i  221]  a.  Aaunuit  of  Bafl**— 1.  In  OenmL 
The  object  of  bail  being  merely  to  secure  the  pro- 
enee  of  the  accused  for  trial,*  in  determining  the 
amount  in  which  it  is  to  be  taken  it  is  pn^r  to 
take  into  consideration  the  nature  of  the  offeme 
charged,  the  penalty  which  may  be  inflicted,  the 
probability  of  the  appearance  of  the  aeeuaed,  his 
pecuniary  eondition,  his  character  and  r^utation, 
and  the  cireumitances  surrounding  the  ease,  relatiTe 
to  the  probabilities  of  hia  eonvietion.*   The  amomt 


86.  Com.  V.  Myers,  2  Mon. 
784. 

87.  Miller  v.  State,  42  Tex.  S0»; 
Ex  p.  Walker,  5  Tex.  A.  668. 

88.  Ex  p.  Vickera,  47  La,  Ann. 
662,  17  S  296  (holding  that,  where 
from  the  record  It  appears  that  a 
voluntary  surrender  after  escape  of 
one  indicted  for  murder  Is  an  essen- 
tial assertion,  Jt  Is  not  established  In 
the  supreme  court  by  a  proffer  be- 
fore the  district  court  to  prove  such 
fact  and  a  refusal  of  the  Judge 
thereof  to  hear  testimony  upon  the 
subject  brought  before  the  supreme 
court  only  on  a  bill  of  exceptions). 
See  also  Rex  v.  Dalgle,  (Que.)  18 
DomliR  56,  23  CanCrCas  92. 

88.  Bx  p.  Croom,  19  Ala.  661  (hold- 
ing that  when  no  causa  la  assigned 
in  the  order  and  none  appears  in  the 
record  for  a  premature  adjournment 
at  which  one  accused  of  a  capital 
oftense  Is  properly  triable  the  ap- 
pellate court  will  not  presume  that 
a  sufficient  cause  existed  for  such 
adjournment,  nor  will  It  require  the 

Jirlsoner  who  has  made  out  a  prima 
acle  case  to  prove  that  a  sufRclent 
cause  did  not  exist). 

90.  Ex  p.  Bridewell.  57  Miss.  S9; 
Street  v.  State,  43  Miss.  1. 

[a]  That  tlie  proof  la  evUnit  and 
the  pTMnmptlon  grsat  will  be  pre- 
sumed on  appeal,  where  bail  has  been 
refused  In  a  capital  ease.  State  v. 
Madison  County  Ct..  138  Mo.  SZS.  87 
SW  1126. 

SI.  Ala.-~Ex  p.  Nettles.  68  Ala. 
268;  Ex  p.  Allen,  55  Ala.  258;  Ex  p. 
McCrary,  22  Ala.  65:  State  v.  Frank- 
lin, 11  Ala.  A.  230,  66  S  421. 

Ark. — Ex  p.  Osborn,  24  Ark.  185. 
Cal.— Ex  p.  Turner,  U2  Cal.  627,  4B 
P  671. 

Oa. — Jttmagln  v.  State,  118  Oa.  SOT, 
45  SB  411;  Lester  v.  State,  33  Oa. 
192. 

Mich.— In  re  Tubbs,  139  Mich.  102, 
103,  102  NW  626  [clt  Cyc]. 

Tex.— Ex  p.  Bates,  (Or.  A.)  124  SW 
1135;  Ex  p.  Essary.  (Cr.  A.)  Ill  SW 
981. 

Utah.— Ex  p.  Clawson,  6  P  74  [all 
lis  U.  8.  143,  5  set  393.  28  U  ed. 
967]. 

98.  Ala. — Ex  p.  Richardson,  96 
Ala.  110,  11  S  316;  Ex  p.  Weaver, 
55  Ala.  250;  Ex  p.  Key.  6  Ala.  A. 
274,  59  S  S31  (holding  that,  where  the 
lower  court  on  oral  evidence  denied 
ball  to  accused.  Indicted  for  murder, 
the  court  on  appeal  will  not  grant 
bail  unless  the  denial  was  clearly 
erroneous  and,  where  there  was  suf- 
flcient  evidence  of  probable  cause  for 
holding  aoonaed,  the  denial  will  not 
be  disturbed). 

Ark.— Bx  p.  Oabom,  S4  Ark.  196. 


Ind. — Ex  p.  Halplne,  SO  Ind.  264 
(holding  that,  where  evidence  of- 
fered In  support  of  an  application  to 
admit  to  ball  one  charged  with  mur- 
der In  the  first  degree  fells  to  show 
facts  establishing  his  Innocence  of 
that  crime,  a  Judgment  refusing  to 
admit  him  to  ball  will  be  affirmed). 

La. — State  v.  Zummo,  116  La.  466, 
39  S  442  (holding  that  the  supreme 
court  will  Interfere  when  the  crim- 
inal court  has  refused  to  admit  a 
defendant  to  bail  only  In  case  it  la 
evident  that  a  prejudicial  error  has 
been  committed). 

Miss. — Ex  p.  Floyd,  SO  Mtsa.  913 
(holding,  that  where  on  application 
for  ball  the  evidence  did  not  show 
any  grounds  for  charging  the  ac- 
cused with  the  offense,  but  ball  was 
refused,  this  was  error,  and  that 
ball  should  have  been  granted  or  the 
matter  postponed  for  the  hearing  of 
further  evidence):  Strest  v.  State, 
43  Miss.  1. 

N.  T.— Peo.  V.  Restell.  3  HowPr 
261;  Peo.  v.  McLeod,  26  Wend.  483, 
37  AmD  328. 

Tex.— McKlnney  v.  State,  (Cr.  A.) 
20  SW  363. 

[a]  The  graatlag  of  ban  to  €«• 
ooaflaad  awdtiag  a  seooad  trial  for 
OTlme  will  aot  be  rerevsed  because 
the  sheriff  made  no  return  as  to  the 
legality  of  the  confinement,  where  the 
body  of  accused  was  produced  before 
the  chancellor  who  had  granted  bail 
on  accused'^s  application  prior  to  the 
first  trial,  and  where  there  was  no 
other  evidence  In  the  case,  except 
that  which  had  been  heard  on  the 
previous  application.  Ex  p.  I>ennis, 
91  Miss.  857.  46  8  670. 

98.  State  v.  Hedges,  177  Ind.  689, 
98  NB  417  (holding  that  on  appeal 
from  the  action  of  the  trial  court  on 
an  application'  for  ball  In  prosecu- 
tions for  murder  the  supreme  court 
win  weigh  the  evidence  and  pass  on 
It  as  a  trial  court  In  determining 
whether  the  presumption  of  guilt  is 
strong);  Brown  v.  State,  147  Ind. 
28,  46  NE  34  (holding  that  on  ap- 
peal from  the  denial  of  a  motion  to 
be  let  to  ball,  under  Burns  Rev.  St 
[1894]  I  1785,  the  supreme  court 
must  weigh  the  evidence  and  pass 
on  its  conflicts  as  a  trial  court); 
Ex  p.  Kendall,  100  Ind.  699;  Bx  p. 
Butherlln,  66  Ind.  595;  Ex  p.  Moore, 
30  Ind.  197:  Ex  p.  Heffren,  27  Ind. 
87.  But  see  Street  v.  State,  49  Miss. 
1  (holding  that  the  only  possible  in- 

?ulry  Is  as  to  the  grade  of  the  of- 
ense  qn  the  strength  of  the  evi- 
dence). 

[a]  As  to  tmewHk  of  balL— Where, 
on  appeal  from  the  refusal  to  allow 
ball.  It  was  determined  that  twU 


should  have  been  allowed,  the  prow* 
cutlon  could  not  introduce  furtlwr 
evidence  except  on  the  question  of 
the  amount  of  l>all.  Ex  p.  Hammodt 
78  Ala.  414. 

Ex  p.  Jones,  20  Ark.  9  (whm 
the  only  evidence  considered  was  thi 
written  testimony  taken  by  the  com- 
mitting magistrate);  Ex  p.  EMwardL 
(Tex.  Cr.  A.)  124  SW  1185. 

95,  Street  v.  State,  43  Miss.  L 
See  also  Ex  p.  Weaver.   SS  Ala.  SSI. 

98.  Beall  v.  State,  39  Hiss.  TIS: 
Ex  p.  Smith,  (Tex.  Cr.  A.)  76  SW  HI 
(holding  that,  the  court  on  appesl 
being  of  opinion  that  ball  applied  for 
by  persons  arrested  on  a.  charge  af 
murder  should  be  granted.  jodgmciLt 
refusing  it  will  be  reversed  wTtboit 
discussfon);  Bx  p.  Winters,  (Tex.  Ck 
A.)  S2  SW  897:  Ex  p.  Jones,  31  to. 
Cr.  422,  20  SW  983:  Ex  p.  HcIQnMr. 

5  Tex.  A.  600;  Ex  p.  Uoore.  S  Tea 
A.  108;  Bx  p.  Rothschild.  2  Tex.  A 
600. 

9T.    Ex  p.  Cook,  2  Tex.  A.  388. 

[a]  Where  it  iQpeaxM  that  tt« 
klUUur  was  with  expreM  auUes  sid 

the  Identity  of  the  person  was  lb* 
only  question  involved,  the  Judgmeat 
of  refusal  was  not  dlstnrt>ed  Mf- 
Klnney  v.  State,  (Tex.  Cr.  A.)  !» 
SW  863. 

[b]  nmaiMi  of  baU  aazmed^-SlMt 

under  the  constitutional  provlsloa 
making  all  persons  bailable  befort 
conviction,  except  for  capital  cf- 
fenses,  where  the  proof  Is  evldeat 
or  the  presumption  is  great,  tail 
should  be  denied  where  U  will  Ht 
procure  the  attendance  of  the  pris- 
oner, the  supreme  court  In  reviewltc 
a  denial  of  ball  should  consider  that 
fact  as  well  as  all  the  erldencs  nA 
the  presumption  of  Innocence  uai  tt 
the  evidence  is  clear  tlwt  an  oVcbm 
has  been  committed,  and  that  s^ 
cused  Is  guilty  and  will  probaUr 
be  punished  capitallsr.  the  ordir 
denying  ball  should  be  afflrmed  Our 
y.  State,  93  Ark.  685.   122  SW  CIL 

[c]  A  dlsMot  Jvdjr*  eaa  vaeili 
aa  order  grutlag  ban  in  a  capinl 
case  after  Indictment  found,  whm 
there  was  nothlns  to  rebut  the  pn* 
sumption  created  by  the  flamsfr 
State  V.  Jackson,  132  I<a.  94fb  61  > 
987. 

98.  Bx  p.  Smith.  23  Tex.  A.  IH. 

6  SW  99, 

99.  Xn,  tMX  meOomm  see  snprs  II 

24—26. 

1.   Bee  supra  I  178. 

a.  U.  8.— U.  S.  v.  Ldiwrenee,  «  T. 
Cas.  No.  16,677.  4  Cranch  C  C 
618. 

Ala. — Bx  p.   Banks,    28  Ala. 
State  T.  XHxon.  6  Ala.  A.  271,  H  G 
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flhovld  be  reasonably  lar^,'  but  it  shonld  not  be 
clearly  disproportionate  to  the  offense  eharg:ed,  nor 
unreasonably  large,*  and  what  is  a  reasonable 
amount  is  a  matter  necessarily  left  to  the  sound 
discretion  of  the  court  or  officer  empowered  to 
fii  it." 

222]  2.  Ssoenive  BaU.  The  constitution  of 
the  United  States  and  those  of  most  of  the  states 
expressly  provide  that  excessive  bail  shall  not  be 
required."  This  guaranty  in  the  federal  constitu- 
tion does  not  apply  to  or  control  the  courts  or  of- 
Ajera  of  the  several  states.^ 


Bail  must  noi  b*  in  a  pxohibitcny  amaant,  more 
than  the  aoeused  can  reasonably  be  expected  under 
the  cireumatanees  to  give,  for  if  so  it  is  substantially 
a  denial  of  bail  within  ihe  constitutional  provi- 
sion.' However,  a  mere  inability  to  procure  bail 
in  a  certain  amount  does  not  of  itself  make  such 
amount  excessive;'  but  regard  must  be  had  to  the 
circumstances  and  ability  of  the  prisoner,  in  con- 
nection with  the  atrocity  of  the  offense,  or  the 
turpitude  of  the  crime  and  the  punishment  in- 
volved,^** in  determining  whether  the  bail  is'^  or  is 
not  ezeeBsive.^ 


Cal.— In  re  Williams,  82  CaL  18S, 
23  F  118. 

Ind. — Carraody  v.  State.  105  Ind. 
S46,  6  NB  679;  Ore^orr  y.  SUte,  94 
Ind.  884.  48  AmR  162. 

JjA. — Stata  v.  Hopson,  10  La.  Ann. 
550. 

Ht8s.^Hoore  ▼.   State,   SC  Miss. 

137. 

Nebr. — ^In  re  Scott,  38  Nebr.  502, 
56  NW  100». 

N.  T. — Peo.  V.  Tweed,  6  Hun  882, 
13  AbbPrKS  148  [app  dUun  61  N.  T. 
202.  50  HowPr  26];  Peo.  v.  Cunalng- 
bam.  8  Park.  Cr.  520. 

Okl. — In  re  Jacobs,  4  Okl.  Cr.  846, 
111  P  815. 

R.  I. — Ex  p.  Snow,  1  R.  I.  360. 
Tex.-— Ex  p.  Fleming,  (Cr.  A.)  149 
SW  196;  Hx  p.  Creed,  (Cr.  A.)  149 
SW  193;  Bx  p.  Volts,  (Cr.  A.)  140 
SW  226  (boldfne  that,  where  a  pris- 
oner, after  Indictment  for  murder, 
la  ttutlUed  to  baU,  it  should  be  fixed 
In  an  amount  that  the  evidence  would 
Indloate  the  prisoner  waa  able  to 

five):  p.  Canna,  (Cr.  A.)  136  SW 
0;  Bx  p.  Wilson,  20  Tex.  A.  498; 
AfcConnell  t.  SUte.  13  Tex.  A.  890: 
Ex  p.  HutchinsB.  11  Tex.  A.  SS. 

Wash.— In  re  Ralney,  69  Wash.  629. 
110  P  7. 

Eng. — Rex  v.  Baltimore,  4  Burr. 
2179.  98  Reprint  186. 
See  also  supra  I  178. 
[a]  na  aatnre  of  the  offeaae  me.j 
affect  the  amount  of  ball,  as  It  may 
be  within  a  statute  fixing  the  amount, 
or  of  a  character  which  would  make 
the  matter  one  of  discretion  with 
the  Judge  or  court.  Peo.  Paae. 
8  Park.  Cr.  (N.  T.)  600. 

[bl  She  valve  of  tiM  jfitoyntf  ike 
aowaa  la  aUet«d  to  have  MMtved 
In  the  commission  of  the  offense  may 
properly  be  considered,  and  the 
amount  should  at  least  equal  the 
iralue  of  such  property.  Bbc  p.  Dun- 
lin.  St  Cat.  410. 

Cc]  niaS  aeevsed  la  a  maa  «f  for- 
tunm  may  be  taken  Into  consideration, 
p.  Banks,  28  Ala.  89. 
fd]  Amouat  need  aot  he  apeoifled 
s,  zu>r  indozaed  upon,  thm  warraat 
'ly  to  commit;  it  Is  sufllclent  that  It 
B  fixed  by  the  proper  authority, 
/otawo  v.  State,  12  Ind.  497.  (8) 
\.  sta.tute,  requiring  such  Indorsa- 
nent  by  a  magistrate,  applies  only 
o  preliminary  proceedings  before  In- 
lictment,  and  not  to  commitments 
ifter  Indictment.  Antonei  v.  State, 
6  Ala.  St. 

tel  Bat  BO  one  atunOa  Im  aO- 
altteA  to  haU  neralr  oa  Ua  own 
eooywiaaaoe  unless  he  Is  unable  to 
fve  bond  and  the  confinement  would 
njure  hla'  health.  Bx  p.  Fleming, 
Teat.  Cr.  A.)  149  SW  195;  Ex  p. 
reed.    <Tei.  Cr.  A.)  149  SW  192. 

3.  jSix  p.  Snow,  1  R.  I.  360  (hold- 
tg  th»t  the  ball  required  ought  to 
e  sueb  as  will  afford  a  reasonable 
ecurity  that  the  prisoner  will  abide 
IB  sentence  of  the  court  should  he 
e    found  guilty). 

4.  El3E  p.  Duncan,  54  Cal.  75;  In  re 
cott,    38  Nebr.  602,  56  NW  1009, 

la.3  Vroperty  involved;  moral  tnv- 
ItmA^ — I'll"  determination  of  what 
:  diflP^Portionate  to  the  ofCense  In- 
>Ived  does  not  depend  alone  upon 
le    amount  of  money  vhloh  najr 


have  been  lost  to  one  party  or  se- 
cured to  another  by  means  of  the 
offense;  It  depends  rather  upon  the 
moral  turpitude  of  the  crime,  the 
danger  resulting  to  the  public  from 
the  commission  of  such  offense,  and 
the  punishment  authorised  by  law  to 
be  Imposed  therefor.  In  re  Wil- 
liams, 82  Cal.  183.  23  P  118. 

5.  Ex  p.  Bryant,  34  Ala.  270;  Peo. 
T.  Tweed.  68  N.  T.  202,  50  HowPr  26: 
Ex  p.  Tayloe,  6  Cow.  (N.  T.)  39;  Peo. 
V.  Dixon,  4  Park.  Cr.  (N.  T.)  661; 
State  T.  Hill.  25  N.  C.  S98-  State  v. 
Ward,  9  N.  C.  448;  In  re  Perry,  19 
Wis.  676, 

[a]   Th»  aatara  of  yroiiaaflliiri  la 
%ail,  aad  tba  nspoaa  a*  whloh  they 
require  tnat  the  authority  and 


discretion  of  the  court  having  Juris- 
dlotlon  of  the  offense  to  admit  to  ball, 
to  Increase,  or  reduce  the  amount  of 
ball,  etc.,  should  be  exercised  when- 
ever substantial  Justice  would  there- 
by be  promoted.  Bx  p.  Ryan,  44  Cai. 
555. 

[bl    Ganazml  order  flalaff  amount. 

— The  right  of  a  party  accused  to 
have  a  dlscrimlnatlRg  Judgment  exer- 
cised In  determining  the  amount  of 
ball  which  ought  to  be  exacted  In 
his  particular  case  does  not  restrain 
the  courts  from  making  a  general 
order  fixing  the  amount  of  bail  which 
shall  thereafter  be  required  during 
the  given  term  in  certain  classes  of 
bailable  offenses,  or  from  enforcing 
such  an  order  in  an  cases,  except 
where  the  exercise  of  a  discriminat- 
ing Judgment  is  by  some  means  spe- 
cially invoked,  or  some  question  Is 
made  upon  the  alleged  injustice  of 
its  operation  In  a  particular  case. 
Carmody  v.  State,  105  Ind.  546,  5  NH 
679. 

Bavtow  of  axarelsa  of  dlsoratlon 

see  Infra  t  224. 

6.  See  the  constitutions  of  the 
United  States  and  of  the  several 
states. 

7.  U.  S. — Barron  v.  Baltimore,  7 
Pet.  243,  8  L.  ed.  672. 

Ga. — L.oeb  v.  Jennings,  188  Ga.  796, 
67  SE  101.  18  AnnCas  376  (holding 
that  such  provision  In  U.  S.  Const. 
Amendm.  8  refers  to  powers  exer- 
cised by  the  United  States  govern- 
ment and  not  to  those  of  the  Indi- 
vidual states);  Dunbar  v.  Atlanta,  7 
(3a.  A.  434,  67  SE  107. 

Md.— Poote  V.  State,  69  Md.  264. 

Mass. — Com.  T.  Hltchtngs,  6  Oray 
482. 

N.  T.— Barker  r.  Peo.,  S  Cow.  686, 
16  AmD  m  {holding  that  the  provi- 
sion of  the  united  States  constitu- 
tion that  excessive  bail  shall  not  be 
required  does  not  apply  to  or  con- 
trol the  court  or  officers  of  the  sev- 
eral states  on  applications  for  ball; 
the  question  is  to  be  determined  by 
the  constitutions  of  the  states,  moat 
of  which  have  similar  provisions). 

Pa. — James  v.  Com.,  IS  Berg.  *  R. 
220. 

8.  U.  S.  V.  Brawner,  7  Fed.  86; 
U.  S.  v.  Lawrence,  26  T.  Cas.  No. 
15.577,  4  Cranch  C.  C.  518  (holding 
that,  under  the  provision  of  the 
constitution  of  the  tlnited  States  for- 
bidding the  requirement  of  excessive 
ball,  to  require  of  tba  accused  a 
larger  .«uin  than  J^rom  his  olronm- 


stances  hp  can  reasonably  be  ex- 
pecti-ri  lo  Rire  Is  a  substantial  denial 
of  ball  iiiid  a  violation  of  the  oon- 
stitutlonnl  f^uaranty). 

9.  Kx  p.  Dunoan,  53  Cal.  410,  54 
Cn\.  75;  Tn  re  Jacobs,  4  Okl.  Cr.  346, 
111  P  sir.. 

10.  Tn  ro  Jacobs,  4  Okl.  Cr.  84$. 
Ill  V  si:.;  iCx  p.  Harris,  49  Tex.  Cr. 
2Jl:.  :m  s\v  794  (holding  that,  where 
it  nan  oonooded-on  an  application  to 
be  let  to  ball  that  the  state's  evi- 
dence would  not  warrant  a  convic- 
tion of  murder  In  the  first  degree, 
that  the  state  would  ask  only  for  a 
conviction  of  murder  in  the  second 
degree,  that  defendant  and  deceased 
were  not  acquainted  with  each  other 
prior  to  the  date  of  the  dlfncnltr, 
that  defendant  struck  deceased  only 
one  blow  with  a  stick,  the  slie  of 
which  was  not  disclosed,  and  that 
deceased  did  not  die  for  eighteen 
days  after  he  was  struck,  ball  would 
be  fixed  at  one  thousand  five  hundred 
dollars,  which  was  shown  to  be  the 
most  that  defendant  could  give).  See 
also  Ex  p.  Tittle,  87  Tex.  Cr.  597,  40 
SW  598;  Bx  p.  Lewis,  (Tex.  Cr.  A.) 
38  SW  1150. 

[a]  To  be  excessive,  ball  must  be 
per  se  unreasonably  great  and  clearly 
disproportionate  to  the  offense  In- 
volved, or  the  peculiar  circumstances 
appearing  must  show  It  to  be  so. 
Ex  p.  Ryan.  44  C!al.  655. 

[b]  Xf  offanaa  la  pvalahaUa  both 
by  ItaM  and  lavvlaeanMBt,  a  larger 
bond  than  the  maximum  of  the  fuia 
Is  not  Illegal.  SUte  V.  Hartlnes.  11 
La.  Ann.  23. 

11.  U.  S.— U.  8.  V.  Brawner,  7 
Ped.  86. 

La. — Ex  p.  State,  46  La.  Ann.  696, 
12  B  884  (libel  and  bail  in  the  sum 
of  ten  thousand  dollars). 

Nev. — Ex  p.  Douglas.  26  Nev.  426, 
62  P  49  (larceny  of  eighteen  cattle 
worth  about  five  hundred  dollars  and 
hail  in  sum  of  five  thousand  dollars). 

Okl.— Ex  p.  Houghton,  1  Okl.  Cr. 
802,  97  P  1021  (one  thousand  dollars 
each  on  three  charges  for  the  same 
offense  of  Illegal  sale  of  liquor)'. 

Pa. — Com.  v,  Lowry,  14  Legint 
832. 

Tex. — Ex  p.  Ross,  70  Tex.  Cr.  493, 
157  SW  496  (robbery  by  use  of  fire 
arms,  ball  of  twenty  thousand  dol- 
lars): Ex  p.  Canna,  (Cr.  A.)  136 
SW  60;  Bx  p.  Finn.  48  Tex.  Cr.  606, 
90  SW  29:  Bernandes  v.  State,  (Cr. 
A.)  70  SW  549;  Ex  p.  Choynskl,  42 
Tex.  Cr.  686,  61  SW  391  (prise  fight- 
ing and  ball  In  sum  of  two  thousand 
five  hundred  dollars,  which  was  re- 
duced to  one  thousand  dollars). 

U.  U.  8.— U.  S.  V.  Petit,  11  Ped. 
58  (counterfeiting  and  ball  In  sura 
of  one  thousand  dollars). 

Cal. — In  re  Williams,  82  Cal.  188, 
23  P  118  (forgery  and  ball  in  sum 
of  eight  thousand  dollars  where  the 
punishment  Is  from  one  to  fourteen 
years);  Ex  p.  Duncan,  53  Cal.  410 
(ball  of  one  hundred  and  twelve 
thousand  dollars  where  the  prisoner 
la  accused  of  ten  distinct  felonies, 
by  reason  of  which  he  Is  alleged  to 
have  received  that  amount);  Ex  p. 
Ryan,  44  Cal.  666  (assault  with  In- 
tent to  murder  and  ball  In  sum  of 
fifteen  thousand  dollars) ;  Bx  p.  Rnet 
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[i  223]  a.  Badnotion  or  IwrMM  of  BaO.— «.  In 
QmmtL  Bodmction.  A  rednetion  of  bail  may  be 
obtainod  either  by  a  simple  application  to  the 
eoartf^'  or  by  habeas  corpus,^*  where  the  amoni^ 
thereof  is  deariy  diBproportitonate  to  the  offense  or 
is  unreasonably  la^;"  where  it  appears,  cm  a 


proper  preMBtation  and  ihowing,  to  be  ezceesin;" 
where  th«  pnblie  interests  will  be  the  better  nb> 
served;''  or  where  there  are  other  l^sl  and  joati* 
fiable  reasoBs  therefor.^* 

An  wlkaiioa  for  a  rednotton  should  set  forth 
that  the  amount  is  exeessive;"  and,  althoo^^  bail 


7  Cal.  A.  7S0,  P  24  (holdlns  that, 
where  one  hundred  and  sixteen  In- 
dictments were  filed  against  peti- 
tioner, each  charging  him  with  brlb- 
Inc  a  member  of  the  board  of  super- 
visors, an  order  admitting  petitioner 
to  ball  In  the  sum  of  ten  thousand 
dollars  on  each  charge,  save  as  to 
certain  reindictments  for  offenses 
charged  In  other  of  the  lndletm«nta 
on  which  the  bail  was  Itxad  at  five 
thousand  dollars  on  each  charge,  was 
not  excessive  except  as  to  the  rein- 
dictments, on  which  ball  should  only 
have  been  required  in  a  nominal 
amount). 

Miss.— Ex  p.  Smith,  7»  Miss.  173, 
30  S  710  (holding  that,  where  the 
punishment  for  assault  and  battery 
may  be  a  fine  of  five  hundred  dol- 
lars and  six  months'  Imprisonment, 
five  hundred  dollars  Is  not  excessive, 
where  defendant  Is  charged  with  ag- 
gravated assault  causing  death,  tA- 
though  defendant  may  be  guilty  of 
only  assault  and  battery). 

Nebr. — In  re  Scott,  38  Nebr.  G02, 
56  NW  1009  (embezzlement  and  ball 
In  sum  of  seventy  thousand  dollars). 

N.  H.— Evans  v.  Foster,  1  N.  H.  374 
(holding  that  ball  In  sum  of  one 
hundred  and  fifty  dollars  Is  not  ex- 
cessive where  the  crime,  perjury.  Is 
punishable  by  fine  of  from  fifty  to 
five  hundred  dollars). 

N.  T.— Peo,  V.  Tweed.  61  N.  T.  202, 
M  HowPr  26  (fraudulently  obtaining 
six  million  dollars  and  ball  In  sum 
of  three  million  dollars). 

Okl.— In  re  Jaot^  4  Okl.  Cr.  846, 
111  P  816;  Ex  p.  Hfoughton,  1  Okl. 
Cr,  802,  97  P  1021. 

R.  I. — Ex  p.  Snow,  1  R.  I.  360  (em- 
beszlement  of  fifty  thousand  dollars, 
punishment  not  exceeding  five  thou- 
sand dollars  or  Iraprlaonment  not 
exceeding  five  years,  oall  twenty-five 
thousand  dollars). 

Tex. — Ex  p.  Campbell,  (Cr,  A.)  177 
SW  971  (holding  that,  where  the 
evidence  showed  no  Justification  for 
the  homicide,  ball  of  relator  fixed  at 
seven  hundred  and  fifty  dollars  was 
not  excessive,  although  relator's  con- 
nection with  the  evidence  was  shown 
only  by  circumstantial  evidence);  Ex 
p.  King,  (Cr.  A.)  IGO  SW  906  (hold- 
ing that  three  thousand  dollars  ball 
for  one  accused  of  an  assault  with 
Intent  to  kill  is  not  excessive  where 
his  witnesses  testified  that  he  bad 
friends  who  would  probably  go  on 
his  bond,  and  who  were  worth  over 
one  hundred  thousand  dollars); 
Willis  V.  State,  (O.  A.)  150  SW  904 
(one  hundred  dollars  ball  for  one 
charged  with  the  theft  of  a  pair  of 
shoes  worth  four  dollars) :  Ex  p. 
Scott,  (Cr.  A.)  62  SW  568  (assault 
with  Intent  to  rape  and  ball  In  sum 
of  six  hundred  dollars);  Ex  p.  Bishop, 
(Cr.  A.)  61  SW  208  (burglary  and 
ball  In  sum  of  two  hundred  and  fifty 
dollars  where  no  evidence  as  to  ao- 
cused's  financial  condition) :  Ex  p. 
Ferrell,  (Cr.  A.)  37  SW  328  .(holding 
that,  where  the  punishment  pre- 
scribed Is  a  fine  of  not  lees  than 
fifty  dollars  nor  more  than  five  hun- 
dred dollars,  a  bond  of  one  hundred 
and  fifty  dollars  would  ordinarily 
pot  be  excessive  where  nothing  Is 
shown  as  to  the  accused's  ability  to 
give  such  bail);  Ex  p.  Hutohings,  11 
Tex.  A.  28  (felony  and  l>all  In  sum 
of  'five  hundred  dollars). 

Wash. — In  re  Ralney,  69  Wash. 
629,  110  p  7  (holding  that.  In  view 
of  Remington  &.  B.  Code  i  2414,  pun- 
ishing assault  in  the  second  degree 
by  Imprisonment  In  the  penitentiary 
for  not  more  than  ten  years,  or  by  a 
fine  of  not  more  than  one  thousand 


dollars,  or  by  both,  where  the  assault 
was  an  atrocious  one  and  witbovt 
provocation,  and  the  assaulted  per- 
son was  severely  injured,  five  thou- 
sand dollars  ball  was  not  excessive). 

[a]  Ball  fixed  at  tmn.  tlwusaaA  doL- 
Imw  will  not  be  considered  excessive 
on. an  Indictment  for  murder  In  the 
absence  of  any  showings  as  to  ac- 
cused's clrcumstanoes.  McConnell  v. 
State,  13  Tex.  A.  390.  Bee  also  Feo. 
v.  Town.  4  III.  19. 

U;  State  v.  Aucoln,  47  Ia.  Ann. 
1S77,  18  8  709  (holding  that,  if  tta* 
ball  exacted  by  the  recorder  la  ex- 
cessive, the  accused  can  appear  by 
simple  motion  before  the  criminal 
court  and  can  have  the  same  re- 
duced). 

[a]  In  Texas,  although  the  action 
of  the  supreme  court  la  final  and 
conclusive,  where  rendered  on  ball 
under  habeas  corpus.  It  will  not  pre- 
clude the  district  oourt  which  has 
Jurisdiction  from  afterward  enter- 
taining a  motion  to  reduce  the 
amount  of  ball.  Miller,  v.  State,  48 
Tex.  579. 

14.  Ex  p.  Douglas,  26  Nev.  426, 
62  F  49:  Beldens  v.  Cromellnes,  1 
Wend.  (N.  T.)  107;  Bunting  v.  Brown. 
13  Johns.  (N.  Y.)  425;  Ex  p.  Barnett. 
47  Tex.  Cr.  299,  83  SW  378. 

[a]  Habeas  oozpiu  wuMoeasary.^ 
Without  any  writ  of  habeas  corpus 
the  Judge  or  a  district,  aotlnc  under 
the  authority  of  U.  S.  Rev.  St,  i  1014, 
has  ample  power  to  reduce  ball  If  he 
thinks  it  excessive,  and  to  review 
the  action  of  the  commissioner  or 
other  committing  magistrate  on  the 
proceeding  under  that  statuU.  U.  8. 
V.  Brawner,  7  Fed.  86. 

[b]  Kabeaa  oovpu  of  zlght, — Per- 
sons committed  for  a  failure  to  pro- 
cure ball  which  appears  excessive 
possess  the  right  to  have  a  writ  of 
habeas  corpus  to  have  the  sum  re- 
duced If,  under  all  the  clrcumstanoea, 
it  appears  to  be  too  large.  Evans  v. 
Poster,  1  N.  H.  374. 

[c]  The  Jodr*  bsfon  wbom  a 
prlsoasc  is  brou«bt  by  habeas  eorpu 
for  the  purpose  of  giving  ball  may 
exercise  his  own  discretion  aa  to  the 
amount  of  the  penalty  of  the  recog- 
nizance, without  regard  to  the 
amount  fixed  by  the  magistrate  who 
committed  the  prisoner.  State  v. 
Best.  7  Blackf.  (Ind.)  611. 

10,  Ex  p.  Duncan.  64  Cal.  7S;  Bx 
p.  State.  46  La.  Ana.  696.  12  S  884 
(holding  that,  where  the  punishment 
prescribed  for  libel  Is  fine  or  Im- 
prisonment, or  both,  at  the  discretion 
of  the  court,  and  a  person  was  con- 
victed of  libel  and  committed  to  ball 
by  the  lower  court  In  the  sum  of  ten 
thousand  dollars,  upon  habeas  corpus 
for  the  reduction  of  ball,  such  a  sum 
was  clearly  disproportionate,  and  the 
court  reduced  the  amount  to  one 
thousand  dollars);  In  re  Scott,  38 
Nebr.  602.  66  XW  1009;  Ex  p.  Creed. 
(Tex.  Cr.  A.)  149  SW  192. 

16.  Ex  p.  Douglass,  26  Nev.  425. 
62  P  49:  Ex  p.  Ross,  70  Tex.  Cr.  493. 
157  SW  496  (twenty  thousand  dol- 
lars for  robbery  by  the  use  of  fire 
arms  reduced  to  five  thousand  dol- 
lars); Ex  p.  Mitchell,  (Tex.  Cr.  A.) 
H9  SW  194;  Ex  p.  Finn.  48  Tex.  Cr. 
606,  90  SW  29;  Ex  p.  Bamett,  47 
Tex.  Cr.  299,  83  SW  878  (holding 
that,  where  defendant,  after  a  re- 
versal of  a  conviction  of  larceny  of 
fifty  dollars,  was  Indicted  as  an  ac- 
complice, and  his  bond  was  fixed  at 
seven  hundred  and  fifty  dollars,  and 
on  a  hearing  for  the  reduction  of  the 
bond  the  accused  showed  his  poverty 
and  lack  of  friends  to  go  on  hU  twnd. 
and  the  state  had  continued  the  cause 


once,  the  bond  should  be  reduced  to 
four  hundred  dollars);  Sanoeda  v. 
State.  (Tex.  Cr.  A.)  70  SW  646  (hold- 
ing that,  where  defendant  was  ar- 
rested tor  assault  with  intent  to  rair- 
der,  and  his  bond  was  fixed  at  two 
thousand  dollars,  and  on  habeas  ccr- 
PUB,  on  which  relator  proved  an  allU 
and  that  he  was  unable  to  obtain  tlu 
ball  fixed,  the  only  evidence  latn- 
duced  by  the  state  was  the  indkt- 
ment,  and  the  ball  was  reduced  t« 
five  hundred  dollars,  the  ball  staoold 
be  further  reduced  to  two  huodrtd 
and  fifty  dollars);  Ex  p.  (Stoynaki, 
42  Tex.  Cr.  686.  61  SW  391;  fat  p. 
WUson,  20  Tex.  A.  498  (holding  ttut 
the  amount  of  t>ail  will  be  reduced  If 
It  appears  to  be  excessive  consider- 
ing the  financial  condition  of  the  se- 
cused).     See  also  supra   |  222. 

[a]  TTSsrs  excessive  IkaO  Is  rv- 
«nued.  the  aocused  win  be  discbar^ 
on  habeas  corpus  on  bail  In  a  reasn- 
able  anm.  Whiting  v.  Putnam,  11 
Mass.  176;  Jones  v.  Kelly,  17  tfan 
116.   

[b]  Where  n  amsAcs  that  dsfini- 
aat  is  usU*  So  give  sweetest  MO, 
It  will  not  be  reduced,  altbou^  too 
large,  as  It  would  be  mere  fens. 
Peo.  T.  Town,  4  111.  1». 

IT.  Oom.  V.  Lowry,  14  X«glst 
(Pa.)  832  (holding  that,  where  de- 
fendant, who  Is  impllfsated  with  as- 
other,  has  pleaded  guilty,  and  a  mb* 
tence  would  deprive  the  stAte  of  hit 
testimony  on  the  trial  of  bla  aceom- 
pUce,  ball  will  be  reduced). 

18.  Smith  V.  Lee,  13  Fed.  28  (hold- 
ing that,  where  the  trial  Is  for  > 
wrongful  conversion  of  moneys  and 
credits,  and  there  has  been  a  dis- 
agreement of  the  Jury,  and  txxattA 
Is  held  on  other  charges  groirtaic 
out  of  the  .same  matter  and  has  as- 
signed all  his  property  for  the  beneSt 
of  his  creditors,  ball  will  be  re- 
duoed):  Ex  p.  Martin,  71  Tex.  Cr.  SSI, 
169  SW  1182;  Ex  p.  Canna.  (Tex  Cr. 
A.)  136  SW  60  (holding  that,  whm 
accused.  Indicted  In  two  cases  f«r 
homicide,  was  not  connected  with  tb» 
homicide  by  any  direct  or  itoeitltc 
evidence,  and  the  circumstances  wen 
of  weak  probative  force,  the  bait 
fixed  at  two  thousand  five  hundred 
dollars  in  each  case,  was  vxXMHitn. 
and  must  be  reduced  to  one  thonnsd 
dollars  In  each  case);  Hemandes  « 
State,  (Tex.  O.  A.)  70  SW  549  (bold- 
lag  that,  where,  on  habeas  oorpua  t» 
prooqre  the  reduction  of  tiall  Ond 
at  three  thousand  dollars,  the  oal7 
evidence  Introduced  by  the  state  S 
the  indictment  against  defendant  fw 
murder,  while  the  relator  Introdocn 
evidence  to  prove  an  alibi,  and  ttai 
he  has  no  property  and  is  unable  tn 
give  the  t>all  required,  the  ball  ^ 
be  reduced  to  one  thousand  five  bu- 
dred  dollars). 

[a]  BInfcsiss;  ndnottoa  nfassl- 
Where  a  defendant  applies  for  s  re- 
duction of  the  bond  slven  for  Us  ap- 
pearance at  a  trial  for  mnrder.  on  ac- 
count of  the  state  of  bis  health,  tfei 
application  will  be  denied  where  tkt 
facts  on  which  defendant  relies  an 
contested  by  the  state.  In  re  JacsbK 
4  Okl.  Cr.  346,  111  P  815.  See  alw 
Ex  p.  Robertson.  St  Tex.  Cr.  281  It* 
SW  »8  (holding  that.  In  the  ■lunr 
of  a  statement  of  facts  in  the  noeri 
an  application  for  tbe  redactloe  <( 
the  amount  of  the  bond  of  aa  ac- 
cused on  the  ground  that  he  Is  itA 
and  that  a  longer  confln«nent  wa 
prove  fatal,  must  be  denied,  the  afii- 
jrations  of  the  applicaUon  not  h«W 
evidence). 

1ft.  .  Henian<Sas  t.  State.  4  Ita.  i- 
426. 


For  lata*  sasig,  AarslopnsBts  and  cthaagaa  la  the  law  see  cumulative  Annotations,  same  tl 
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wu  allowed  before  mdi«tmeiit»  a  aeebud  applicaticm 
may  be  madef  after  indiotmenti  to  have  the  amonnt 
reduced.'*  And  in  ■ome  jttziBdistioDS,  on  Boch  ap- 
plieation  after  indictmeiitf  the  priBoner's  guilt  will 
be  presumed.'' 

Increase.  The  amount  of  bail  may  be  increased 
wbere,  in  the  judgment  of  the  court,  it  is  neces- 
sary." But  «n  inerease  of  bail  has  been  refused 
after  indietment,"*  or  after  the  aeeosed  has  been 
admitted  to  -.bail,  on  an  affidavit  of  a^ravating 
facts." 

[$  224]  b.  On  Eeview.  The  ezereise  of  discre- 
tion by  a  .court  or  offtoer  in  fixing  the  amount  of 
bail  is  subject  to  review,  but  his  decision  will  not 
be  disturbed  by  the  appellate  eoort  nnless  an  abuse 
of  power  is  clearly  shown.''  Thus  it  has  been  held 
that  the  appellate .  court  will  not  interfere  to  re- 
duce bail  unless  it  appears,  per.  se  that  the  amount 
is  ezoessive  and  di8{nt>portionate  to  the  offense  in- 
TolTOd.'"   It  has  also  been  held  that,  in  order  to 


Ta]  n*  qnMtloa  uta  not  ooa- 
sfdwwd  (1)  where  no  complalat  of  It 
Is  made  In  the  petition,'  and  no  testi- 
mony l8  adduced.  E3x  p.  Warrls,  28 
Pla.  37.  9  S  718.  (2)  So  the  record 
should  show  accused's  pecuniary  clr- 
cumstancea.  Bx  p.  Hutch  Ings,  11 
Tex    A  28 

SO.    Ez  p.  Wilson,  20  Tex.  A.  498. 

ai.  Ex  ^.  Duncan,  54  Cal.  75'  Bz 
p.  Houghton,  1  Okl.  Cr.  302,  97  P 
1021.    See  also  supra  I  216. 

[a]  Bat  the  pnna»tb».  aw^  b« 
rabntMI^In  re  Scott,  118 

66  rrw  1009. 

as.  state  V.  Eyermann,  172  Mo. 
294.  72  SW  539;  Peo.  v.  McKlnnon.  1 
Wheel.  Cr.  (N.  T.)  170:T'eo.  v.'  Mo- 
Irfine.  1  Wheel.  Cr.  <N.  Y.)  45;  Kx  p. 
Mariano,  a4  R.  I.  534.  84  A  1086. 

[a]  AflaaTltSi^ln  Texaa'COde  Cr. 
Proc  (1S9S)  art  291!,  authorlilng  an 
tncrease  of  ball,  where  ball  taken  for 
a.ny  reason  Is  Insuffldent,  contem- 
plates the  presentation  of  the  matter 
an  a  proper  affidavit,  alid  does  not 
LUthorlze  the  sheriff,  on  the  /lurren- 
ler  of  the  accused  by.  his  sureties 
>n  a  bail  bond  already  fixed,  to  fix 
:he  amount  of  the  new  bail  bond. 
Sx  p.  Wasaon.  60  Tex.  Cr.  381,  97 
JW  103. 

as.  Jenkins  v.  State.  (Tex.  Cr.  A.) 
7  SW  224  (holding  that  White 
innot.  Code  Cr.  Proc.  11895]  art  295, 
uttiorlslng  a  district  court  to  require 
dditlonal  bail  in  criminal  cases, 
'fiere  that  taken  Is  insufncient,,  ap- 
nea only  to  prellmln&ry  or  exam- 
ilns  trials,  and  does  hot  authorise 
ticti  a.  requirement  after  Indictment 
>und). 

84.     Bex  r.  Salter,  t  Chit.  lOS,  18 

cr.  SS6. 

as.  state  V.  Oomllla,  111  La.  886. 
>  8  402  (holdlne  that  the  discretion 
'  the  district  Judre  ill  this  regard 
111    not  be  interfered  with  unless 

er«  is  an  absolute  denial  of  Jus- 
jey;  Ex  p.  King,  (Tex.  Cr.  A.)  150 
V   906  (holdinc  that  there  was  no 

uMe  of  discretion  In  fixing  the  bond 
the  accused,  charged  with  assault 

tti  Intent  to  kill,  at  three  thousand 
llarB,  where  his  witnesses  testified 
at  ho  had  friends  who  would  prob- 
ly  so  on  his  bond  and  who  were 
•rt-tt  over  one  hundred  thousand 
(laf-s)  ;  Ex  p.  Goodwin,  58  Tex.  Cr. 
t,   ISB  SW  682  Xball  will  be  reduced 

ere      the    evidence    of   guilt  is 
rht);   Fitspatrtck  v.  State,  (Tex. 
A.>     33  SW  1086;   UcConnell  v. 

te,    IS  Tex.  A.  390.    See  also  SUte 

RflnHler,  S  Wash.  '623.  fi  P  151 
fie  re     the  power  of  the  supreme 

rt    to  reduce  the  amount  of  the 

es-l     bond  on  a  prosecution  for 
nsla.u«hter  was  denied), 
a.  J      XX  OaUfozBla  no  appeal  lies 
21    am  order  of  the  district  court 


Itxlng  the  amount  of  baljL.wliesf  -the 
prisoner  has  bo«n  brought  up  from 
the  county  court  on  habeas  ^rpus 
praying  a  reduotjon  of  bail,  »m  fixed 
by  the  latter  Qoturt.  Peo.  t.  Schuster. 
40   Cal.  627. 

[  b  ]  Supreme  cevrt  on  habww  aoT' 
ptis  win  fix  the  anumnt  of  the  bond 
an <1  will  (lirec t  the  shertfl  to  take 
It  and  submit  it  to  the  court  before 
th<-  jirinonor's  aischarge,  Longworth 
Pi-nyiiis  for  Writ  Of.  Habeas  Corpus, 
7  I^a.  Ann.  247. 

[c]  .  An  IjwrsaM   of  ball  te  an 
amonlit  wUoh  the  aoonaed  was 
able  to  ratae  is  not  a  ground  for  re- 
versal.    Johnson   V.   State,  31  Tex, 
Cr.  4S6,  20  SW  986. 

[d]  Umaadliiy  cava*,— Where,  on 

fppeal  from  an  order  denying  ball, 
he.Tecord  la  silent  as  to  the  par- 
tlciflars  which'  i^ould  determine  the 
amount  thereof,  and  the  accused  is 
found  to  be  entitled  to  baU<  the  oause 
Will  be  remanded,  so  that  ball  may 
be  fixed  by  the  lower  court.  Bx  p. 
Blake,  (Hiss.)  47  S  783.  , 

[e]  Wbem  appeal  Inpreper.  -— 
Where  the  trial  court  will  hear  evi- 
dence to  .determine  the-.-amount'  of 
ball,  it  is  improper  to  appeal  to  the 
court  of  criminal  appeals  for  the 
purpose  of  having  that  tribunal  fix 
the  amount  In  the  first  InsUnce,  that 
court  not  being  a  trial  court.  Kx  p. 
Fleming.  (Tex.  Cr.  A.)  149  SW  lilt 
Ex  p.  Creed.  (Tex.  Cr.  A.>  149  BW 
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a'e.  In  re  Williams,  82  Cal.  183, 
23  P  118;  In  re  Scott.  88  Nebr.  602. 
66  NW  1009:  Ex  p.  Houghton,  1  Okl. 
Cr.  302.  97  P  1021  (holding  that  the 
criminal  court  of  appeals  will  not 
reduce  bail  on  habeas  corpue,  unless 
it  clearly  appears  that  the  amount 
fixed  ia  excessive  and  disproportion- 
ate to  the  offense  Involved);  Ex  p. 
McClellan.  1  Okl.  Cr.  299,  97  P  1019. 

07.  State  v.  Reed.  119  La.  894.  44 
S  706  (holding  that  the  supreme 
court  will  not  entertain  an  applica- 
tion to  ball,  or  win  not  reduoe  bail, 
until  all  remedies  have  been  ex- 
hausted In  the  lower  court  having 
Jurisdiction  of  the  case);  State  v. 
Aucoln,  47  La.  Ann.  1677.  18  S  709. 

[a]  By  roandamns. — An  applica- 
tion for  the  reduction  of  ball  should 
be  presented  first  to  the  trial  court, 
and  will  not  be  considered  on  man- 
damus until  all  the  remedies  for  such 
reduction  have  been  exhausted  In  the 
lower  court.  State  v.  Aucoin,  47  La. 
Ann.  1<77.  18  S  m 

88.  la  oItU  aettoBs  sm  supra  || 
37-66. 

SeflatttoB.  form,  and  general  na- 
ture of  bonds,  reoognliano— ,  or  nn- 
dertaklngs  see  Bonds  [6  Cyc  721]; 
Beeogniiances  [34  Cyc  &36]:  Under- 
takings  [39  Cyo  (74], 


justify  a  review  of  sneb  a  deeiaipn,  all  the  remedies 
beloir  for  a  rednetion  must  have  been  exhausted." 

[i  225]  B.  B4nid,  UndMrtakinc  or  Becogni^ 
aance"— 1.  Fonn,  OoBtanfei,  and  Validity—*.  In 
QanaraL  Where  the  law  is  silent  aa  to  the  particular 
form  in  whieh  the  obligation  is  to  be  taken,  it  may 
be  done  bond  or  by  recognizance.^'*  But  where 
a  bond  is  prescribed  by  statute  a  Tecf^isance  can- 
not be  required;^"  and,  where  a  bond  is  required, 
it  should  be  in  correct  legal  form,**  although  the 
same  strict  formality  is  not  required  in  taking  a 
bail  bond  as  in  taking  a  recognizance."'  On  the 
other  hand,  if  the  statute  requires  a  recognisance,'* 
there  should  be  a  recognisance,  and  the  material 
parts  of  the  obligation  and  the  eondition  should  be 
set  forth  in  the  body,  of  it.** 

^0  part^nlar  form  of  words  is  necessary,  in  the 
.absence  of  statutp,  to  render  a  bond  oi*  a  recog- 
nisance valid,  but  it  *  must  contain  the  essential 
reqnisites  of.^uch  an  instrament.*" 

M.  Pugh  V.  state,  2  Head  (Tenn.) 
22T 

[al  A  statute  aatbortzlag  the  tak- 
iaff  of  either  a  ball  bond  or  a  reoog- 
Blsaaoe  in  a  criminal  prosecution 
does  not  abolish  the  distinctions  be- 
tween the  two  forms  of  obligations. 
State  T.  WUson.  (Mo.)  175  8W 
603. 

30.  Johnson  V.  Randall,  7  Mass. 
340:  Mt-rrlll  v.  Prince,  7  Mass.  39d. 
■  31.  ir.  S.  V.  Hudson.  65  Fed.  68 
[apD  di.mn  17  SCt  994  mem.  41  L.  ed. 
llTS  nitsm];  Bandoy  v.  Judge  First 
Instance  of  La  I«guna.  14  Pbllip- 
pioe  S20. 

88. .  SUte  V.  Wilson.  (Mo.)  17fi  J3W 
803. 

[a]  Ball  bond  aad  Moognlaaaee 
dlstlnffnlslMd.— "A  vagueness  In  the 
rulings  appears  on  account  of  the 
distinctions  between"  ball  bonds  and 
.recognizances  "not  having  been 
clearly  recognised  and  defined.  This 
has  been  due  somewhat  to  the  rather 
loose  phraseology  of  our  statutes, 
which,   however.   If  carefully  ioter- 

Sreted  In  the  llBht  of  the  distinctive 
IfFerences  between  the  two  classes 
of  obligations,  affords  no  ground  for 
a  confusion  in  the  rulings  In  regard 
thereto.  While  In  the  main  like  rules 
of  law  are  applicable  to  both  of  these 
classes  of  obligations,  the  primary 
distinction  must  be  observed  that  a 
recognizance  is.  In  all  cases,  a  con- 
tract acknowledged  by  the  parties 
and  entered  or  filed  in  the  records 
of  the  court,  while  a  ball  twnd  is  an 
obligation,  grlven  by  the  accused,  with 
one  or  more  sureties,  conditioned 
that  the  same  may  be  void  upon  the 
performance  by  the  accused  of  such 
acts  as  be  may  therein  be  required 
to  perform.  While,  therefore,  the 
Legislature  In  using  the  terms  "ball 
bond'  or  'recognizance'  Intended  that 
either  form  of  obll^tlon  might  be 
taken.  It  Is  evident  from  the  very 
nature  of  the  obligations  that  more 
strictness  Is  necessary  to  be  exer- 
cised in  the  taking  of  a  recognisance 
than  a  bail  bond."  State  v.  Wilson, 
(Mo.)  176  SW  603,  606. 
38.  Shattuck  v.  Peo.,  6  III.  477. 
34.  Dillingham  v.  U.  S..  7  F.  Cas. 
No.  3.913,  2  Wash.  C.  C.  422. 

[a]  Parol  reoognizance. — Where  a 
prisoner  makes  a  verbal  promise  to 
appear  for  trial,  be  Is  not  legally 
bound,  as  a  parol  recognlzanoe  has 
no  validity.  Blownington  v.  Helland, 
«7  III.  278. 

8B.  Peo.  v.  Mellor.  2  Ck>lo.  706; 
Shattuck  T.  Peo.,  5  111.  477;  Peo.  t. 
Tidmarah,  113  111.  A.  163;  Dean  v. 
State.  10  Mlsa  200. 

[a]  Where  no  form  la  pXMorlbed 
by  Btatnto.  any  language  Is  sufficient 
umioh  shows  that  the  offloer  took 
the  .  reoogniaanee  for  the  pnrpoaea 
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[(  226]  b.  OomvliuiM  with  Statnta.  Where  the 
form  of  the  mstrament  is  provided  for  by  statate, 
there  should  be  a  oompliance  in  sabstanti^  particu- 
lars with  such  requirements.'"  Unless  the  statute 
BO  declares,  a  precise  conformity  thereto  is  not  re- 
quired;*^ and  it  has  been  held  that,  where  the  bond 
or  the  recognizance  given  is  good  as  a  common- 
law  obli^tion,  it  will  be  sufflcient."  Where  the 
form  is  laid  down  by  statute,  such  form  becomes  an 
essential  ingredient  of  the  manner  of  exercising  the 
right;  and,  where  there  is  but  one  form  and  there 
is  no  authority  given  to  vary  it,  this  is  the  only 
form  applicable  to  the  specific  remedy;  the  court 
cannot  alter  it  or  substitute  another  in  its  stead.** 
But  it  has  been  held  that  an  obligation  in  the  form 


Intended.  Lawrence  t.  Peo.,  17  III. 
172. 

[b]  IX  kU  til*  worOs  seowwWT  to 
nuk*  »  TalU  bond  ar*  liia*rt*d,  th« 

fact  that  the  words  are  not  coFrectly 
arranged  will  not  vitiate  a  bond,  for 
In  such  a  case  the  court  will  reform 
and  rearrange  the  words  so  as  to  slve 
the  bond  Its  proper  force  and  effect. 
State  T.  Adams,  3  Head  (Tenn.)  259. 

f  c]  Xb  the  rad«ral  oonita  the  auf- 
flclency  of  a  ball  bond  la  grovemed 
by  the  law  of  the  state  where  the 
bond  Is  taken.  U.  S.  v.  Zarafonltla. 
150  Fed.  »7,  80  CCA  61,  10  AnnCas 
200  {air  reh  1S«  Fed.  108S  mem.  84 
CCA  S80  mem]. 

96.  Ala.— State  v.  Fuller.  128  Ala. 
45.  SO  8  see;  Uoyd  T.  SUte.  Minor 
34. 

Colo. — ^Tanquary  v.  Peo.,  25  Colo. 
A.   531.   139  P  1118. 

111.— Peo.  T.  Tldmarsh.  118  111.  A. 
153. 

Ky. — Com.  t.  AshenhurBt,  0  Ky. 

Op.  935. 

Nebr.— Zobel  v.  State,  7Z  Nebr. 
487.  428,  100  NW  947  [eft  Cyc]. 

N.  T. — Peo.  V.  Torn,  110  App.  Div. 
«76.  97  NTS  623;  Peo.  v.  Pugllese,  80 
MlBC.  76.  140  NTS  849;  Tully  v.  Lew- 
It*.  50  Misc.  360,  98  NTS  829. 

Or. — Malheur  County  v.  Carter,  52 
Or.  «16.  98  P  489. 

Philippine. — Bandoy  t.  Judge  First 
Instance  La  Laguna,  14  Philippine 
620. 

Tex. — ^Warren  v.  State,  21  Tex.  510; 
Lawton  v.  SUte.  6  Tex.  270;  Williams 
V.  SUte,  61  Tex.  Cr.  262,  108  SW 
920  (bond  exactlns  more  than  the 
statute  requires);  Robertson  v.  SUte, 
45  Tex.  Cr.  610.  78  SW  617;  Cater 
V.  State,  (Cr.  A.)  77  SW  12;  Adams 
V.  State.  44  Tex.  Cr.  584,  72  SW 
588;  Herbert  v.  SUte,  44  Tex.  Cr. 
524,  72  SW  587. 

va. — Cannon  v.  Com.,  90  Va.  578, 
82  SE  33;  Com.  t.  Fulks,  94  Va. 
585.  27  SE!  498. 

N.  B.— -Res.  T.  McKay.  28  N.  B. 
584. 

Newfoundl.— Reg.  v.  Cniickshank, 
3  Newfoundl.  32,  60, 

"Where  the  form  of  the  bond  for 
the  purpose  of  admitting  a  defendant 
in  a  criminal  case  to  liberty  during 
the  pendency  of  the  action  Is  pre- 
scribed by  law,  such  form  must  be 
followed  in  substance."  Bandoy  v. 
Judge  First  Instance  La  Laguna,  14 
Philippine  820,  826. 

[a]  As  udMTlaklBff  pr— eilfcea  by 
statnto  wUeh  dUfoni  radlMOly  ta 
form  and  substance  from  a  recog- 
nisance will  not  be  construed  as  such. 
State      Hays,  2  Or.  314. 

tb]  A  bond  takan  by  a  Vnltod 
States  oommlMrtoner  should  conform 
to  the  statutory  requirements  of  the 
state  in  which  the  commissioner  is 
sitting,  so  tar  as  such  laws  are  ap- 
plicable.   U.  S.  V.  Sauer,  73  Fed.  671. 

[c]  Alttumfb  a  Vnited  StatM 
Btatnte  m»  provide  for  a  reoofnl- 
sa&oe  in  offenses  against  the  United 
States,  it  is  not  exclusive  of  any 
other  mode  of  ball  not  inconsistent 
therewith,  and  a  bond  provided  for 


by  sUte  laws  may  be  valid. 
V.  U.  S.,  3  Wyo.  151.  9  P  931. 

[d]  rallvre  to  dMlgsat*  who  la 
prineiMl  and  who  arc  niMtles,  where 
such  designation  is  required,  will  In- 
validate a  bond.  Smith  v.  State,  35 
Tex.  Cr.  9.  29  SW  158. 

[e]  roTvu  of  bond*,  udertaklaca. 
or  reoonlsanoM  for  bail  see  Peo.  v. 
Love,  15  Cal.  «7«.  677;  Peo.  v.  Mellor. 
2  Colo.  705.  706;  Hendee  v.  Taylor, 
29  Conn.  448,  450;  Colquitt  v.  Bond. 
69  Oa.  351,  362;  Matson  v.  Swanson, 
131  111.  255,  256,  23  NB  595;  Ogden 
V.  Peo.,  62  111.  88.  64;  Hannum  v. 
State,  88  Ind.  32,  84;  Nelson  SUte, 
44  Kan.  154,  24  P  68;  Norton  v.  State, 
40  Kan.  670,  20  F  462;  SUte  v.  Cobb, 
71  Me.  198.  180:  SUte  v.  Hatch.  &» 
Me.  410;  DantelB  v.  Peo.,  8  Mich. 
381,  382;  I>ean  v.  SUte.  10  Mtas. 
200;  Carpenter  v.  State,  8  Mo.  201, 
2&2;  Irwin  v.  State,  10  Nebr.  826, 
826.  6  NW  870;  Peo.  v.  Hurlbutt, 
44  Barb.  (N.  T.)  128.  127;  Peo.  v. 
McCoy.  39  Barb.  (N.  T.)  73,  74;  SUte 
V.  Houston.  74  N.  C.  174,  175;  State 
V.  Edney,  60  N.  C.  463.  465;  Milllkln 
v.  SUte.  21  Oh.  St.  085.  636;  Whitney 
v.  Darrow,  6  Or.  442,  443;  Fox  v. 
Com.,  81*  Pa.  511.  613;  Bandoy  v. 
Judge  First  Instance  La  Laguna,  14 
Philippine  620;  State  v.  Qulnby,  5 
Sneed,  (Tenn.)  418,  420;  Pierce  v. 
State,  10  Tex.  556;  U.  8.  v.  E^dredge. 
6  Utah  161,  168.  13  P  873-  Tyler  v. 
Qreenlaw.  6  Rand.  (26  Va. )  711: 
State  v.  Wettstein,  64  WIS.  234,  285. 

[f]  0nmoi«aey  as  a  reoecalsaaM. 
— (1)  An  acknowledgment  signed  and 
sealed  by  the  accused  and  by  two 
others,  and  on  which  the  Judge  wrote 
"attested  and  approved'*^  has  been 
held  not  good  as  a  recogniiance 
(SUte  V.  West,  8  Oh.  St.  509);  (2) 
as  has  also  a  mere  memorandum  con- 
taining neither  the  form  nor  sub- 
sUnce  of  a  recognisance  (SUte  v. 
Crlppen,  1  Oh.  St.  899).  (8)  But  It 
has  been  held  that  a  formal  recog- 
nisance may  be  molded  out  of  the 
entries  in  the  court's  docket.  Plerson 
V.  Com..  8  Grant  (Pa.)  314.  (4)  A 
simple  bond  with  a  collateral  condi- 
tion has  also  been  declared  not  a 
recogniEance.  Hicks  "V.  8Ut&  8  Ark. 
313.  See  also  Blackwell  t.  SUte,  8 
Ark.  820. 

[g]  Vower  of  ot^  to  prMorlbe 
fonu.  The  general  power  of  a  city 
to  impose,  collect,  and  enforce  flnes 
for  the  breach  of  Its  ordinances,  and 
to  imprison  for  nonpayment  of  auch 
Impositions,  necessarily  Includes  the 
power  to  provide  for  and  prescribe 
the  form  of  recognisance  to  secure 
the  appearance  of  defendant  to  an- 
swer the  accusation  against  him.  St. 
Louis  V.  Toung,  286  Mo.  63,  188 
SW  11;  St.  Louis  V.  Toung,  236  Mo. 
44,   138  SW  6. 

a7.  State  V.  Quattlebaum,  87  S.  C. 
203.  46  SB  162. 

38.  U.  S.  V.  Gvans,  2  Fed.  147.  2 
Fllpp.  606  (holding  that,  in  any  pro- 
ceeding where  any  bond  or  recog- 
nisance may  be  questioned,  It  will  be 
regarded  as  a  sufllcient  sUtutory 
bond  If  It  would  be  good  at  common 


of  a  penal  bond  with  the  eondttion  of  a  leeogniziiwe 
has  the  force  and  effect  thereof.*^ 

\S  227]  c.  Oonfoimity  to  Order.^^  When  tite 
authority  und«r  which  a  bond  or  recogniaaoM  is 
taken  is  conferred  by  a  judicial  order  or  wamnt, 
eueh  authority  must  be  strictly  pursued,  and  «  bond 
or  a  reeognizanoe  taken  thereunder  which  does  not 
subetantially  conform  to  the  pr^ribed  eondiUons 
is  without  authority  and  is  void.*' 

\S  228]  d.  Designation  of  OogniMe  or  0Ui|«8. 
In  order  to  give  it  validity,  a  recognizance  or  s 
baU  bond  shoald  run  in  favor  of  the  state,  of  tbe 
people,  or  of  whomsoever  is  by  statute  required  to 
be  the  eogniiee  or  obli^  in  sneh  eases,**  altboogh 
a  mere  clerical  oror  m  this  reqwct  will  not  in- 
Swan 


law);  State  v.  Perry,  28  Minn.  4H. 
10  NW  778  (h<ddlng  that,  althoagb 
a  sUtute  prescribes  the  form  of  a 
recognisance,  yet  If  the  accused  be 
released  on  an  obligation  voluntarltr 
given,  and  which  la  good  as  a  oom- 
mon-law  obligation.  It  will  be  snffi- 
clent);  Phelps  v.  Parka.  4  VI.  488. 

[a]  A  bond  not  good  aa  a  notg^ 
Blsanee  nuur  be  good  (1)  as  a  auto- 
tory  bond  (Tark  v.  SUte.  4  Ga.  321); 
(2)  and  may,  it  haa  been  said, 
good  as  B  common-law  bond  (HIdn 
V.  State.  3  Ark.  313.  But  see  Dtcken- 
son  v.  SUte,  20  Nebr.  It,  29  NW 
184).  ^ 

8».  Dover  v.  SUte.  46  Ala.  241: 
WaiDwright  V.  State.  11  OkL  O.  46. 
141  P  1120:  Bandoy  v.  Judge  First 
IhsUnce  La  Laguna.  14  PhUlpplM 
620,  628  (where  the  court  said:  Tbe 
authorities  can  not  impose  a  greater 
obligation  than  that  prescribed  br 
such  form"). 

40.  Oolo^Fao.  T.  Mallor.  I 
705. 

111.— McFarlan  v.  Peo..  18  HL  »; 
Shattuck  V.  Peo.,  6  Dl.  4  77. 

Ind.— Keams  v.  SUte,  %  BlacU 
334. 

Kan. — ^Ingram  v.  8tat«   16  Su. 

880. 

N.  C— State  v.  Jones.  88  N.  C  61); 
SUte  V.  Edney.  60  N.  C  463. 

41.  ConfoxntUv  to  ovdar  as  *i 
amouBt  see  Infra  9  229. 

4a.  Dillingham  v.  U.  S.,  7  F.  Cu- 
No.  8,913,  S  Wash.  C  C  4S2j  Stale 
v.  Simpson,  122  La.  SO*.  47  S  W 
(holding  that,  where  tbe  only  orOir 
made  by  the  judge  contemplated  tbe 
taking  of  a  twnd  with  reference  to 
a  particular  charge  made  by  allUaTit 
before  a  Justice  of  the  peace,  aad 
the  bond  Is  actually  Uken  with  nl- 
erence  to  a  different  cbarge,  sabse- 
quently  made  by  bill  of  Infomiatlon. 
on  which  accused  is  rearrested  ud 
recommitted,  the  action  of  the  sbcrif 
in  taking  auch  bond  and  in  releas- 
ing accused  Is  unauthorlaed.  and 
the  surety  thereon  cannot  be  hd4 
liable). 

[a]  Where  the  ordw  dlzeeti  1W 
the  bond  be  fiT«  at  a  eartaia  ta 

of  court,  one  oearlng  an  earlier  dai* 
is  not  the  bond  required,  and  is  nM- 
State  v.  Williams.  87  Ann.  Mt. 

[b]  That  tba  date  of  tiM  e>«w  K 
the  same  as  that  of  tike  bond  la  Mt 
proof  of  the  fact  that  at  the  ttax 
the  bond  was  taken  tbe  court  wa*  h 
session.  Lindsay  v.  State.  If  Tu. 
Cr.  468.  46  SW  1045. 

4S,  Chittenden  County  Treassnr 
V.  Uitchell,  23  Vt.  131  (boldlng  thai 
the  recognlaance  must  alao  be  U^ 
to  the  proper  offlcer.  treasurer  «f  tk 
state  or  county,  eta,  as  tbe  case  W 
be). 

[a]  Where  the  atatmta  ■iHtii 
that  the  bond  shovia  na  te 
state,  (1)  one  made  to  the  gmwwr 
is  Invalid.  Warren  v.  State.  81  Ttt 
510;  Lawton  v.  State,  S  Tex.  m. 
See  also  Chittenden  Oountr  Trw- 
urer  v.  Mitchell,  28  Vt.  IIL  (X)  W 
It  has  been  held  that  a  bond  te  tti 
governor  and  Ma   ~nrrrwnors  b  • 


For  later  oaaes,  derelopmeBt*  and  ebaifee  In  tbe  law  «eo  cumulative  AunoUtlona,  aame  title,  page  and  note  nu^e^ 
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validate  the  nndOTtaking,  if  it  is  aniBcient  in  anb- 
stanee.**  The  questicHi  as  to  whom  the  bond  should 
ran  is,  in  some  eaaes^  made  dqiendent  upon  the 
natnn  of  the  t^ense  eha^d  or  the  jarisdiction  of 
the  Bugistrate.** 

[f  2§9]  e.  Amonnt.  To  be  valid,  the  bond  or 
iMOgnizance  ahonld  specify  the  amoant  in  which 
the  aoeased  is  held  to  bail,  or  in  whieh  the  obl^rs 
■re  boimd;**  and  if  the  smonnt  snfSciently  appears 
from  the  whole  instrument^  a  mere  clerical  error  or 
omission  will  not  invalidate  it.*''  If  the'  statute 
speeifiea  the  amount  of  bail  which  must  be  given  in 
the  particular  class  of  offenses  of  which  defendant 
is  accused,  a  recognizance  for  a  sum  less  than  that 
specified  will  be  void,^^  as  it  will  also  be  if  the 
penalty  of  the  bond  is  for  too  ronch>' 


bond  to  the  state.  Adnms  v.  Candler, 
114  Ga.  151,  39  BE  893. 

[b]  A  pxlTftte  proMoator,  havlnv 
no  pecuniary  tnterei^t  In  the  trial  ana 
conviction  of  the  offender.  Is  not 
entitled  to  have  a  bail  bond  taken 
to  him.  State  Treasurer  v.  Rice,  11 
Vt  33B. 

M.  Peo.  V.  Myers,  1  Ida,  355 
(holding  that  a  recojrnlzance  exe- 
cuted to  "the  people  of  the  territory 
of  Idaho"  was  sufUclent,  although  It 
should  have  been  executed  In  the 
name  of  the  people  of  the  United 
States  In  the  territory  of  Idaho) ; 
State  V.  Soudrlette.  105  Ind.  306,  4 
NE  SCO  (holding  that  under  the  In- 
diana statute  which  provides,  that 
recotmlEances  shall  not  be  void  for 
irant  of  form  or  sobBtance,  the  fact 
that  a  recognizance  was  made  pay- 
able to  the  state  instead  of  to  the 
city  did  not  invalidate  It);  Tully  v. 
LewltS.  50  Misc.  350.  9S  NTS  829 
<nnlsde8crlpU<m  of  omcer  to  whom 
payable). 

[a]  A  men  eierloal  mnn,  la  la- 
■•rtlar  %k*  lumm  of  tb*  fwntM 
ntlT«  instead  of  the  present  one. 
where  the  bond  should  be  taken  to 
the  executive,  will  not  vitiate  IL 
State  V.  McKeown.  12  La.  Ann.  596. 

48.  Wolcott  V.  Stickles,  85  Conn. 
322,  82  A  572  (holding  that,  under 
Gen.  St.  [1902]  I  1443,  a  recognisance 
taken  la  the  name  of  the  town,  where 
the  Justice  of  the  peace  has  no  final 
Jurisdiction,  Is  void). 

ta]  Wliere  a  Jnstloe  of  the  peaoe 
hu  flmal  Jnxisdlotloa  of  a  criminal 
oflTense  brought  before  him,  but  no 
authority  to  bind  the  offender  over 
to  the  coonty  court,  (1)  the  bond 
should,  it  was  held  in  early  Con- 
necticut oases,  he  to  the  treasurer 
of  the  town  (Bentley  v.  Lyman,  21 
Conn.  81),  (2)  and  not  to  the  county 
treasurer  (Darling  v,  Hubbell,  9 
Conn.  S60),  (3)  and  the  requirement 
that  the  bond  should  be  to  the  county 
treasurer  on  an  appeal  from  a  Jus- 
tlce  of  the  peace  was  not  changed 
t>y  the  Connecticut  act  of  1856  which 
abollehed  the  county  court  and  trans- 
ferred Its  Jurisdiction  to  the  superior 
court  (Salef  t.  Phelps,  25  Conn.  114). 

Com.  V,  Campbell.  9  KyL  494; 
Warner  v.  Howard.  121  Mass.  82: 
Ansel  V.  State,  (Tex.  Cr,  A.)  80  Sw 
3  79;  Townsend  v.  State,  7  Tex.  A. 
74.  See  also  Caldwell  v.  Brlndle,  11 
Pa.  293. 

[a.]  "Vov  two  r«MOns,  the  sum.  In 
BThich  such  a  recognisance  as  this  is 
taken,  should  be  speolflc:  First,  that 
ttio  sureties  should  Know  the  extent  of 
:lielr  liability.  Second,  that  the  conrt 
>r  magistrate  who  is  to  determine 
vtiether  the  sureties  offered  are  snf- 
Icient  should  first  ascertain  the  lia- 
>lllty  to  which  they  are  to  be  sub- 
ected."  Warner  v.  Howard,  121 
kCasa.  82.  34. 

I1>]  Vo  oOmt  telar  of  the  amoant 
tt  ten  tban  syeeifsrteff  It  la  th* 
i^oaantaa—  ia  aeeesaaxy.  when  the 
«coK>*laanoe  is  taken  in  open  court 
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and  Is  entered  on  the  order  book. 
OrlneKtnfr  v.  State,  S3  Ind.  238. 

[c]  A  re^mlTemitBt  that  tiM  par- 
ties be  Mvwallr  bowid  is  not  vio- 
lated by  the  fnct  that  the  recogni- 
sance states  that  the  principal  Is 
bound  in  the  full  amount  and  that 
each  surety  Is  bound  in  the  same 
sum.  Haley  v.  State.  (Tex.  Cr.  A.) 
74  8W  38. 

[d]  Where  a  bond  la  blank  as  to 
amonat,  no  penalty  Is  annexed  to  the 
condition,  and  the  principal  In  such 
a  bond  is  not  liable  thereon,  lilnter 
V.  Com..  4  Ky.  Op.  524. 

Amount  of  ball  see  supra  SI  221- 
224. 

47.  Peo.  V.  Torn.  110  App.  Dlv. 
S?6,  »7  NTS  523  (holding  that  the 
sureties  are  bound,  although  a  blank 
space  in  the  bond  preceding  the 
words  "hundred  dollars"  Is  not  filled 
In,  It  appearing  from  the  first  blank 
space  properly  filled  In  that  the 
amount  is  "twenty  hundred  dollars"). 

[a]  The  BMra  flonlsstOB  of  the 
woM  •'aeUan,''  (1)  or  the  sign  there- 
for,  will  not  avoid  the  Instrument, 
for  the  omitted  word  may  be  sup- 
plied. Whitney  v.  Darrow.  5  Or. 
442.  But  see  Irwin  v.  State.  10  Nebr. 
325.  6  NW  370  (where  a  recognisance 
in  the  sum  of  "three  hundred"  was 
held  insumcient).  (2)  A  ball  bond 
condition  for  the  payment  of  "l&OO, 
five  hundred  "  has  been  held  suf- 
ficient. Roberts  t.  State,  11  Tex.  A. 
2«. 

[b]  Omlsilon  of  a  stlpulatloa  to 
par  a  oertatn  sum  to  the  state  In 
case  of  a  failure  to  perform  the  con- 
ditions of  a  bond  or  of  a  recogni- 
sance, although  It  is  required  by  law, 
win  not  Invalidate  such  Instrument 
where  it  elsewhere  acknowledges  In- 
debtedness in  a  specified  amount  to 
be  void  on  certain  conditions,  and  by 
statute  or  code  It  Is  provided  that 
defects  In  form  will  render  a  bond  or 
a  recognisance  void.  Miller  v.  Com., 
1  Duv.  (Ky.)  14.  See  also  Com.  v. 
CDaniel.  »  Bush  (Ky.)  S51. 

48.  Xydlas  v.  State,  45  Tex.  Cr. 
422,  TO  SW  761  (holding  that  ball 
in  less  than  the  statutory  amount  will 
defeat  the  Jurisdiction  of  the  court 
on  appeal);  Ward  v.  SUte.  38  Tex. 
Cr.  545,  43  SW  085;  State  v,  McCown. 
24  W.  Va.  625. 

48.  Keetes  v.  Com.,  10  Ky,  Op. 
177  (bond  quashed  as  excessive  In 
amount);  State  v.  Austin,  4  Humphr, 
(Tenn.)  213.  See  also  Dow  v.  Pres- 
cott,  12  Mass.  418;  Vose  v.  Deane,  7 
Mass.  280. 

80l  U.  8.— U.  S.  v.  Goldstein.  25 
P.  Can.  No.  15.226,  1  Dill.  413. 

Kan. — State  v.  Roberts.  37  Kan. 
437,  16  P  S93. 

Ky.— Com.  v,  RIffe,  49  SW  772, 
20  KyL.  1«08. 

Oh.— Scio  V.  Hollla,  10  OhSACP  98, 
7  OhNP  281. 

Tex.— Barrtnger  v.  State,  27  Tex. 
663;  Neblett  V.  State,  0  Tex.  A.  316. 

Ooaf omtr  of  bond  or  neoyaisaBoa 
to  ovdea  la  caaesal  see  supra  I  S2T. 


Oonfomlty  to  ordar.  Where  the  eommittii^r 
court  in  its  order  for  bait  designates  the  amount 
to  be  required,  the  amount  specifled  in  the  bond  or 
recognizance  must  conform  thereto;  otherwise  the 
instrument  will  be  invalid.'*'  Thus  the  instrument 
will  be  invalid  where  it  specifies  a  larger  amount 
than  that  fixed  in  the  order;'^  but  not,  however, 
where  it  specifies  a  less  amount."' 

Aggregate  amount.  Where  a  person  charged  with 
several  distinct  offenses  is  required  to  give  bail  in 
certain  amounts  in  each  case,  one  bond  for  the  ag- 
gregate sum  is  invalid."  But  where  there  is  only 
one  offense,  a  bond  may  be  taken  binding  several 
sureties  in  different  amounts  aggregating  the  amount 
of  bail  required." 

[$  230]    f.  Conditi«iB~(l)  In  OeneraL  The 

[a]  fBdoraement  of  aaumat  bjr 
the  elerk^— Where  such  an  Indorse- 
ment Is  required  by  a  statute  which 
directs  the  court  to  fix  the  amount 
of  accused's  bail,  or  authorizes  the 
clerk  to  fix  It  when  the  Judge  Is  out 
of  the  county  (see  Mo.  Rev.  St. 
[1889]  i  4124).  the  Indorsement 
should  be  that  the  Judge  ordered  ball 
or  that  he  was  absent.  State  v. 
Pratt,  148  Mo.  402.  50  SW  113. 

(bl  Where  the  order  for  ball  des- 
vnated  the  amount  as  four  hundred 
dollars  with  two  sureties  in  the 
sum  of  two  hundred  dollars,  and  the 
bond  was  for  the  amount  specified, 
but  with  ten  sureties  In  the  sum  of 
forty  dollars  each.  It  was  held  that 
the  sureties  were  not  bound.  State 
V.  Buffum,  22  N.  H.  267. 

81.  Waugh  V.  Peo..  17  111.  B61; 
Roberts  v.  State.  34  Kan.  151,  8 
P  246:  Com.  v.  Rlffe,  49  SW  772,  20 
KyL  1608;  Connolly  v.  Com..  10  KyL 
873;  Holt  v.  Com..  4  Ky.  Op.  143. 

[a]  Where,  howersr,  the  order  of 
the  court  fixed  the  bond  at  seven 
hundred  dollars  and  the  court  sub- 
sequently directed  the  entry  to  be 
amended  by  Inserting  seven  thou- 
sand dollars,  a  bond  which  had  been 
previously  executed  for  the  latter 
sum  was  declared  to  be  valid,  and  it 
was  held  that  the  sureties  could  be 
relieved  only  on  the  ground  of  error 
In  signing  It.  State  v.  Frltb,  14  La. 
191. 

8S.  Chumasero  v.  Peo.,  IS  III.  405 
(holding  that  a  recognisance  is  not 
void  because  taken  for  a  less  sum 
than  that  indorsed  on  the  writ):  Com. 
V.  Nlmmo,  7  KyL  287. 

[a]  Bstoppsl, — Where  the  amount 
of  bail  has  been  fixed  by  a  magis- 
trate, and  subsequently  the  state's 
counsel  and  the  accused  agree  that 
the  sherlft  shall  release  the  accused 
on  a  bond  In  a  lesser  amount,  on  the 
ground  of  estoppel,  the  bond  is  not 
thereby  vitiated.  Peters  v.  State,  10 
Tex.  A.  302. 

68.  U.  S.  V.  Goldstein.  25  P.  Gas. 
No.  15.226.  1  Din.  413:  Cooper  v. 
Com.,  13  Bush  (Ky.)  654.  But  see 
U.  S.  V.  Reese,  27  F.  Cas.  No.  16,138, 
4  Sawy.  629  [rev  on  other  grounds 
9  Wall.  13.  19  L.  ed.  541];  State  v. 
Hlnes,  37  Okl.  198,  131  P  688.  AnnCas 
1915B  431  (holding  that,  where  a 
bond  conforms  to  the  order  of  court, 
the  fact  that  It  covers  three  separate 
cases  does  not  affect  its  validity). 

[a]  Separate  bonds. — In  Kentucky 
the  criminal  code  contemplates  that, 
where  a  party  ia  charged  with  more 
than  one  public  offense,  and  the  ex- 
amining court  who  Investigates  the 
charges  Is  of  the  opinion  that  he 
should  be  held  to  bail  to  answer  said 
charges,  and  ball  is  offered,  a  sepa- 
rate bond  In  each  case  must  be  taken. 
Dunning  v.  Com.,  &  Ky.  Op.  173. 

54.  Hoore  v.  State,  28  Ark.  480 
(holding  that,  where  the  order  of 
court  directed  that  the  prisoner 
should  be  admitted  to  bail  In  the 
sum  of  one  thousand  dollars,  and  the 
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bond  or  TecognUanoe  should  contain  such  eondi- 
tiotts  as  are  required  1^  law;^  and,  where  so  pre- 
seribedf  the  courts  will  not  inquire  into  the  rea- 
sons of  the  legislature  in  requiring  them;'*  and  the 
omisBi(m  of  a  condition  required  renders  the  bond 
or  recognizance  void."*  In  a  recognizance^  the 
material  parts  of  the  conditions  and  obligations 
should  be  clearly  stated,*"  although,  if  the  statute 
prescribes  no  particular  form,  it  is  not  essential 
that  the  condition  be  stated  in  the  exact  language 

sheriff  accepted  a  bond  In  which  two 
sureties  severally  bound  themselves 
tn  the  sum  of  Ave  hundred  dollars 
each,  as  the  amount  secured  was 
equal  In  the  asKreeate  to  the  pen- 
alty of  the  bond,  toe  fact  that  the 
liabilltr  of  the  sureties  waa  limited 
to  five  hundred  dollars  each  did  not 
vitiate  it).  But  ne  Brown  v.  State, 
U  Tex.  525. 

[a]  Wlier*  two  ladlotUMits  axe 
for  one  offense  at  the  same  time  and 
place,  the  one  characterizing  It  as 
burglary  and  the  other  as  grand  lar- 
ceny, each  felonious,  and  the  charge 
of  burglary  Includes  that  of  larceny, 
in  legal  efEect  the  two  indictments 
are  no  more  than  two  counts  In  one 
and  the  same  Indictment,  and  the 
taking  of  one  recognisance  to  ap- 
pear to  answer  the  two  Indictments, 
although  Irregular,  Is  not  Invalid. 
Baird  v.  Com.,  2  Duv.  (Ky.)  78. 

[b]  Joint  bend  of  lerMal  defend- 
Mitst— Where  an  order  required  a 
recognliance  to  be  given  by  each  de- 
fendant in  a  Bpeclfled  sum.  and  de- 
fendants gave  a  Joint  bond  In  that 
sum,  it  was  held  not  to  be  invalid. 
Humphries  v.  State,  38  Ark.  TIS. 

85.   Conn. — ^Waldo  V.   Spencer,  4 
Conn.  71. 

Ind.— McCarty  v.  State.  1  Blackf. 


Kan.~-Ne1son  v.  State.  44  Kan.  164, 
24  P  58. 

Me. — SUte  v.  Hatch,  59  Me.  410; 
State  V.  Brown,  41  Me.  535. 

Mo. — ^Hewlett  V.  Turner,  93  Mo. 
A.  20.  „ 

Tenn. — SUte  V.  Adams,  3  Head 
25». 

Tex. — State  v.  Olaevecke,  S3  Tex. 
63. 

se.  Van  Blaricum  v.  Peo..  22  III. 
S«. 

67.  Alexander  v.  Bates,  33  Ga.  125; 
Kazda  v.  State.  52  Nebr.  499,  72  NW 
853;  Pill  V.  State.  43  Nebr.  23,  61  NW 
98:  Com.  v.  Pulks.  94  Va.  585.  27  SE 
498:  State  v.  HcCown,  24  W.  Va. 
625.  But  in  Gallagher  v.  Peo.,  91  111. 
690,  595,  the  court  said:  "We  are  of 
opinion  that  it  Is  unnecessary  to  the 
validity  of  a  recognixance,  that  it 
should  contain  every  condition  which 
la  provided  In  the  statute.  It  Is  good 
for  the  conditions  found  In  the  stat- 
ute, that  are  also  embodied  In  the 
recognizance." 

[a]  Tha  oulasion  of  oondttlnui 
not  required  by  statute  will  not  in- 
validate the  bond.  State  V.  White- 
cotton,  68  Mo.  A.  8. 

68.  Dillingham  v.  U.  S.,  7  F.  Cas. 
No.  3,913.  2  Wash.  C.  C.  422;  State 
V.  Crippen,  1  Oh.  St.  399  (holding 
that  a  recognisance  Is  Invalid  unless 
it  contains  all  the  essential  parts  of 
both  the  obligation  and  the  condi- 
tion). 

ta]    m^MlfloaUoa  of  the  oUigatloa 

which  the  accused  is  required  to  per- 
form is  a  material  part  of  the  recog- 
nisance. Cannon  v.  Com.,  9<  Va.  578, 
82  SE  33. 

[b]  A  reoltal  In  a  reoognizanos, 
that  the  principal  binds  himself,  etc.. 
and  that  the  surety  binds  "his  heirs 
and  legal  representatives,"  without 
binding  himself.  Is  not  sufActent. 
The  defect  Is  fatal,  although  it  has 
not  been  assigned  for  error.  Grler 
V.  State,  29  Tex.  95.  _ 

89.  Peo.  V.  Tidmarsh,  111  HI.  A. 
163:  Kaxda  v.  State,  62  Nebr.  498.  72 


NW  863;  Pill  v.  State.  48  Nebr.  23, 

61  NW  96. 
[a]    Omission  In  oondltion< — The 

omission,  in  the  condition  of  a  t>att 
bond,  of  the  stipulation  that,  if  the 
defendant  failed  to  perform  either 
of  the  conditions  of  the  bond  the 
sureties  would  pay  to  the  common- 
wealth the  amount  of  the  ball,  was 
held  not  to  render  the  bond  Invalid. 
Com.  T.  O'Danlel,  9  Bush  (Ky.)  551. 

eo.  Cal. — Mendocino  County  v. 
Z<amar,  30  Cal.  «27. 

in._Peo.  V.  Barrett,  202  III.  287, 
67  NE  23.  95  AmSR  2S0.  63  LRA  82; 
Bloomlngton  v.  Helland.  67  III.  278; 
Banta  v.  Peo.,  63  1)1.  434;  Peo.  v. 
Cook,  68  111.  A.  202. 

Ind.— VIerling  v.  State,  33  Ind.  218; 
Kearns  v.  State,  3  Blackf.  334. 

Han. — State  v.  Eetabrook,  29  Kan. 
739;  State  v.  Weatherwax,  12  Kan. 
463-  Gay  v.  State.  7  Kan.  394. 

Me.— State  v.  Chandler.  79  Me.  172, 
8  A  558;  State  v.  Howley,  73  Me.  552. 
Miss. — Pace  V.  State,  25  Miss.  51. 
Mo. — State  v.  Taylor,  136  Mo.  462, 
37  SW  1121;  State  v.  Randolph,  22 
Mo.  474. 

Nebr.— King  v.  State,  18  Nebr.  375. 
26  NW  519;  Irwin  v.  State,  10  Nebr. 
325,  6  NW  370. 

N.  H.— SUte  V.  Walker,  56  N.  H. 
176:  State  v.  Dowd.  43  N.  H.  464. 

N.  J.— State  V.  Stout,  11  N.  J.  L. 
144. 

N.  T. — Peo.  V.  Pelton,  36  Barb.  429; 
Peo,  V.  Kane,  4  Den.  530 ;  Peo.  v. 
Hugglns.  10  Wend.  464;  Peo.  v.  Van 
Eps.  4  Wend.  387. 

Oh, — State  v.  Crinpen,  1  Oh.  St.  399. 

Or. — Colvlg  V.  Klamath  County,  16 
Or.  244,  19  P  86;  State  v.  Hays,  2  Or. 
314.  But,  under  Baltlnger  &  C.  Comp. 
St.  If  1606,  1648.  a  condition  that  ac- 
cused will  appear  generally  is  In- 
suRIctent.   Malheur  County  v.  Carter, 

62  Or.  616,  98  P  489. 

Pa. — McMicken  v.  Com..  58  Pa. 
213;  Respubllca  v.  £obbet,  3  Dall. 
467,  1  li.  ed.  688;  Com.  v,  I>amar,  32 
Pa.  Super.  200.  . 

Tenn.— Pugh  v.  State,  2  Head  227. 

Tex. — Lawton  v.  State,  5  Tex.  270; 
Maxey  v.  State,  41  Tex.  Cr.  566,  56 
SW  823;  Pippin  v.  State,  (Tex.  Cr. 
A.)  20  SW  979;  Foard  v.  State,  3  Tex. 
A.  6.66. 

Vt. — State  Treasurer  v.  Merrill,  14 
Vt.  64. 

Va. — Cannon  v.  Com,  96  Va.  678, 
32  SE  33  (holding  that,  under  Code 
I  4093,  the  recognisance  must  require 
the  appearance  of  the  accused  at  a 
stated  time  to  answer  the  offense 
with  which  he  Is  charged). 

W.  Va. — State  v.  Dorr,  59  W.  Va, 
188,  53  SE  120,  IIS  AmSR  916.  6 
LRANS  402,  8  AnnCae  1016. 

Eng. — Anonymous,  6  Mod.  231,  87 
Reprint  982;  Ex  p.  WUllams,  13  Price 
678,  147  Beprlnt  1118. 

See  also  supra  IS  1.  3. 

[al  BnAoiMwr  va«n>llr^a)  It 
Is  no  objection  to  a  recognisance 
which  r«qulres  the  appearance  of  the 
principal  that  the  condition  thereof 
provides  that  the  obligation  shall  be 
void,  if  default  Is  made  in  the  con- 
dition. McCarty  v.  SUte,  1  Blackf. 
(Ind.)  338.  (2)  Nor  Is  a  recogni- 
sance void  which  does  not  bind  the 
principal  in  express  terms  to  answer 
some  charge  where  the  nature  of  the 
offense  is  stated  elsewhere  In  the  in- 
strument. State  V.  Whitacotton,  63 
Ho.  A.  8:  State  v.  Becitnall,  41  Tex. 


of  the  statute;  if  it  «ome8  within  th*  tenas  U 

the  statute  it  is  sufficient." 
[4  231]   (8)  As  to  AppMnno*— (ft)  In  QtaenL 

The  usual  conditions  required  in  a  bond  car  in  t 
recognisance,  in  a  orimmal  ease,  are  for  the  ae- 
cused  to  appear  and  uiswer  the  char^  agaioat 
him*^  before  a  court  of  competent  jnnsdietion," 
to  abide  the  order  and  judgment  of  the  court,"  and 
not  to  depart  without  leave  of  court;"  and,  imleai 
a  recognizance  is  conditioned  for  the  appeaianee 

319.  But  see  Com.  v.  Pnlks,  94  Vi. 
586.  27  SE  498.  (3)  A  bond  OD  ii^ 
peal  from  a  Justice's  court  condi- 
tioned upon  defendant  making  "k«T 
appearance  before  the  county  coon'' 
is  In  subsUntlal  conformity  with  ttw 
statutory  requirement  that  It  be  con- 
ditioned to  ''make  her  personal  v 
pearance."  Anderson  T.  State,  (Tai. 
Cr.  A.)  166  SW  1164. 

61.  Wlllkims  V.  Shelby,  2  Or.  14i 
See  also  cases  supra  not*  CO.  And 
see  infra  I  232. 

[ai  AtHmA  made  ntonalte  to  a 
oowi  not  kavlmr  jwMlotlom  of  the 
case  is  void.  Com.  v.  Aabenhurst.  I 
Ky.  Od,  936;  Williams  v.  Shelby,  >  Or. 
1^4;  Com.  V.  Bolton,  1  Serg.  *  B. 
(Pa.)  328. 

[b]  A  rseonlsano*  In  •  nuglt- 
trato**  oolut  of  a  defendant  charged 
with  adultery  Is  not  invaiid  becauM 
conditioned  for  defendant  to  appeiT 
In  such  court  to  answer  an  indict- 
ment to  be  prepared  against,  her  tor 
adultery;  but  Is  to  be  treated  as  re- 
quiring an  appearance  at  the  prelinc 
Inary  Investigation  of  the  charge, 
which  the  magistrate  had  Jurisdlctlos 
to  make.  SUte  v.  Williams,  84  S.  C 
21,  66  SE  982. 

[c]  A  oondltlon  to  appear  M  tke 
nest  oonrt  of  general  sessions,  tbn 
and  there  to  answer  all  such  mat- 
ters and  things  as  shall  be  -obJectH 
against  defendant  and  to  abiae  ihe 
order  of  the  court,  has  been  con- 
strued as  binding  defendant  t6  ap- 
pear at  the  next  court,  and  to  be 
forthcoming  before  such  court  tUitQ 
discharged.  GUderslaeve  t.  Peo.  II 
Barb.  (N.  T.>  36. 

[d]  A  McoffalBnme*  to  0aUatn 


(1)  where  It  cannot  be  aacertalDed 
whether  the  appearance  Is  to  be  be- 
fore a  magistrate  for  examlnatton  ot 
before  the  court  foi*  trjnl  (Heary  r. 
Com.,  4  Bush  (Ky.)  427):  or  (« 
where  i(ttendance  is  not  required 
the  court  before  which  aefendsnt 
may  be  tried  (Peo.  v.  Hack.  1  Par* 
Cr.  (N.  T.)  567). 

et.  Conn. — Waldo  v.  Spencer.  * 
Conn.  71:  County  Treasurer  v,  Barr. 
1  Root  392. 

111.— Oalla^ther  v.  Peo..  91  TIL  5» 
Ky. — Roberts  v.  Com..  1  Bush  4»; 
Tenney  v.  Com.,  3  Mete.  416.  -- 

Mass. — Com.  v.  Nye,  7  Onry  111 
N.  H.— SUte  V.  Eastman,  •«  N.  H. 
265.  ^  - 

N.  J.— SUte  T.  Stout.   ll|».  J.  L 
124.  0 
N.  T.— Peo.  V.  Koeber.  7  H|M>M^ 
Vt. — SUte  Treasurer         Tlotfe,  fl* 
Vt  9. 

[a]     «h*  phraM   «o    «abito  tti 

SndgawBt  and  ordara"  of  the  •eosti 
loes  not  mean  that  the  flna]  Jb6c- 
ment  shall  be  satlsSed  by  thf  de- 
fendant or  his  suretiea,  bat  that  tte 
former  will  surrender  tiinaadf  rtair 
and  willing '  to  either  seeiire  ss^ 
Judgment  or  he  oommltted  audi  w> 
security  la  given.-  Sowdcrs  v.  Btkta 
37  Kan.  209,  14  P  866. 

63.    State  V.  Stout.  11  N.  J.  U  IW 

[a]  A  ooadWoK'  not  «e  Ai|Bt 
from  tlie  court  wtUiowt  lAceaue  tben- 
for  binds  the  accused  not  to  4xvi 
from  the  term  of  the  court  at  wWe* 
he  Is  held  to  appear.  State  v.  Bam 
50  Me.  46. 

[b]  A 


btfor*  tb*  ODUty  oow^  by  a****" 

In  custody  on  a  criminal  enarae^tle! 
the  respondent '  shall    make  Ms  pei^ 


For  Iat«r  naati.  denlepaieBta  and  ehaagea  In  the  law  see  cumulative  Ann  itatlona,  aame  tltl^,^**  ana  note  nva^ 
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of  the  aQcnsed,  it  is  fatally  defective."  The  obli- 
gation to  appear  must  be  made  binding  on  the  ac- 
cused j  if  it  is  binding  on  the  sureties  only  it  is 
invalid,  at  least  %rhen  not  assented  to  by  liim.^" 

Omiraions  and  additiouB.  Where  it  is  properly 
conditioned  for  ^pearance,  a  recognizance  is  not 
invalidated  by  omissions  or  oth^  defects  which 
are  not  of  a  substantial  nature,^'  as  by  omitting  the 
requirement  to  answer  the  chargs  or  indictment 
nor  is  it  invalidated  by  the  omission  or  addition 
of  provisions  requiring  the  accused  not  to  depart 
without  leave,'*  nor  by  the.  addition  of  other  pro- 
visions or  clauses  which  may  be  treated  as  sur- 
plusage."* 

VaUdity  depoideiit  on  jnrlBdiction  of  court  ad- 
mitting to  bail.  The  question  as  to  the  validity 
of  an  obligation  in  a  recognizance  to  appear  and 
answer  a  eriminal  chai^  dqrands  in  mmy  eases 


upon  the  jorisdietion  and  authority  of  the  magis- 
trate to  examine  and  admit  such  party  to  bail,  and 
not  as  to  whether  the  {Muiaonlar  court  before  which 
the  parties,  are  to  appme  has  jansdiction  oi  the 
crime  chai^ed.'^ 

232]  (b)  Oonrt  or  Place  of  Appeuanco.  A 
reo<^:nizance  should  properly  designate  the  place  or 
court  where  the  accused  is  to  appear,  and  where 
this  is  not  done  the  instrument  is  fatally  defec- 
tive,'' and  if  it  designates  a  court,  and  there  is 
no  such  court  as  that  designated,  it  will  be  void.^^ 
But  a  mere  misnomer  of  the  court  will  not  neces' 
sarily  avoid  it,^*  and  it  is  not  essential  that  the 
legal  technical  name  of  the  court  shall  appear, 
where  the  court  is  so  described  that  the  accused 
can  know  the  one  intended,^^  as  where  the  recog- 
nizance is  conditioned  for  the  ^pearance  of  the 
accused  at  the  next  criminal  conrt  having  e<^ 


aonal  appea»nc«  before  the  court 
then  slttlnv;  shall  remain  from  time 
to  time,  and  from  day  to  day;  shall 
answer;  shall  abide  the  orders  and 
decrees  of  the  court;  and  shall  not 
depart  without  leave.  Is  a  le^l  and 
valid  recogntsance.  Treaaurer  v. 
Rolfe.  16  Vt  ». 

64.  Martin  T.  State,  44  Tez.  Cr. 
197,  69  8W  608;  Anonymous,  6  Mod. 
S31.  87  Reprint  982. 

[aj  Vh»  T«rb  "ftppMw,"  or  wcmm 
•q,ntv«l*M  word.  Is  necessary  In  the 
condition  of  a  recognizance,  even 
thoug-h  Its  absence  Is  clearly  due  to 
a  mere  clerical  oversl^t.  Carroll  v. 
State,  8  Tex.  A.  4S8. 

65.  Peo.  v.  Slay  ton;  1  Ul.  SZd;. 
Wright  V.  State.  21  Tex.  A.  •70,  3 
SW  S4«:  Price  t.  State,  12  Tex.  A. 
24tS. 

ae.   Com.  V.  CDanlel,  9  Bush  (Ky.) 
651   (holding  that,  where  a  reoognl- 
sanM  1>  given  for  the  appearenoe  of 
ttie  acouaed,  it  la  not  invalid  beeanee 
it  omits  to  state  that  on  -hla  djefault 
the  sureties  wlH  pay  the  sum-  named 
therein  to  the  commohwealth) ;  atall- 
ings  V.  State,  (Tex.  Cr.  A.)  177  SW 
132    (holding  Wiat  a  ball  bond  en- 
titled. "State  of  Texas.  County  of 
Momphill,"  stating  that  the  principal 
was  charged  "with  the  offense  of  ai 
felony"  and  required  to  give  ball  to 
appear  at  the  "district  court  of  said 
county,"  and  conditioned  on  hie  ap- 
nearlng    "before    the    said  district 
court  at  its  next  term,  to  be  begun 
and  holden  at  the  courthouse  of  said 
county.  In   the  town   of  Canadian," 
WAS  not  Invalid  as  falling  to  require 
that  the  principal  make  his  personal 
apl>earance  before  the  district  court 
of    Hemphill  county  as  required  by 
statute,  or  as  failing  to  state  that 
he     was    charged    with    a  felony); 
Thlelen  v.  State,  48  Tez.  Cr.  310,  65 
siV*    SU  (where  there  was  an  omis- 
sion of  the  file  number  of  the  case). 

er.  state  V.  Moore;  IS  DeL  299, 
4  0  A  669;  State  v.  Davidson,  20  Mo. 
I06:  Shupe  v.  State,  40  Nebr.  624. 
>9  T<rW  100;  SUte  V.  Becknall.  41  Tex. 
119:  Gary  v.  State.  ll  Tex.  A.  627, 

08.  State  T.  Whiteootton,  63  Mo. 
»      S I   Peo.  V.  Stager,  10  Wend.  (N. 

r  >  431. 

09.  Glasgow  T.  State.  41  Kan.  333. 
•1  p  a&S;  Peo.  v.  Mlllis,  6  Barh.  (X. 
r  \  511;  Thompson  v.  State,  34  Tex. 
li-  136.  29  SW  7«9;  State  Treasurer 
'  'fiolfe,  16  Vt.  9;  State  Treasurer  v. 
i^-ver,  7  Vt.  480. 

jx-Xwlal  dafettfea  reaaraUy  see  infra 

Tof'  Cundiff  V.  State,  38  Tex.  641; 
tiate   'V.  CMaevecke,  33  Tez.  S3. 

State  V.  Edney,  20  N.  C.  425. 
o  tfimllar  effect  Qooden  v.  State,  35 
la..  4^30;  IDarltng  v.  Hubbell,  9  Conn. 
;0-  @tate  v.  Montgomery.  7  Blackf. 
iTxh.y  221;  Paine  v.  Stale,  7  Blackf. 
Lnd.>  206;  Com.  v.  McNeill,  19  Pick, 
ilass.)  127;  State  v.  Fowler,  28  N.  H. 

ahaver,  4  Park.  Cr.  (N. 


T.)  46;  Gamer  t.  Smith.  40  Tex.  606; 
State  V.  Wettateln,  64  WlflL  834,  26 
NW  84. 

79.  Ala.— State  V.  Allen,  88  Ala. 
422;  Seale  T.  McClanahan,  21  Ala. 
S46. 

Kaa—Jennlngs  v.  State,  IS  Kan.  SO 
(holding  that  a  recital  in  a  recogni- 
zance that  it  is  to  secure  the  ap- 
pearance of  defendant  before  the 
"Twelfth  Judicial  district  court,  sit- 
ting In  and  for  the  county  of  Cloud," 
aumcientty  describes  the  oourt,  al- 
though with  unhecessary  precision); 
Sherman  v.  State,  1  Kan.  670. 

Ky. — Com.  v.  Peyton,  4  Ky.  Op. 
609. 

Nebr.— Kasda  v.  State,  G2  Nebr.  499, 
72  NW  853;  Pill  v.  State,  48  Nebr.  23, 
<1  NW  96. 

N.  T.— Peo.  v.  Mack,  1  Park  Cr.  667. 

Oh. — State  V.  Johnson,  IS  Oh.  176. 

Tenn. — State  v.  Rye,  9  Terg.  3S6 
(holding  that  a  recognizance  should 
show  on  its  face  the  court  before 
which  the  aocused  Is  bonnd  to  ap- 
pear); Orlgsby  V.  State,  6  Yerg.  364. 

Tex. — State  v.  Phelps,  88  Tex.  666; 
Ward  V.  State,  38  Tex;  602;  State  V. 
Ang^l,' 87  Tex.  767;  Crouch  v.  State, 
36  Tex^  838;  Barnes  v.  State.  S6  Tex. 
332;  Barrow  v.  State,  62  Tex.  Cr.  423, 
138  SW  109;  Nichols  v.  State,  47  Tex. 
Cr.  406.  83  SW  1113;  Bx  p.  Hays,  43 
Tex.  Cr.  268,  64  SW  1049;  Mader  v. 
State,  (Cr.  A.)  34  SW  114;  Clark 
r.  State,  32  Tex.  Cr.  412.  24  SW  29; 
Pippin  T.  State,  (Cr.  A.)  20  SW 
979;  Wallen  v.  State,  18  Tex.  A.  414; 
Vivian  V.  State.  16  Tex.  A.  262;  Turn- 
er V.  State,  14  Tex.  A.  168;  Llttledeld 
V.  State.  1  Tez.  A.  722. 

[a}  Conditions  held  sniBolsiit,^(l) 
A  Statutory  requirement  that  a  re- 
cognisance shall  state  the  court  before 
which,  and  the  time  and  place  when 
and  where,  defendant  is  to  appear  is 
sufficiently  complied  with  by  a  re- 
quirement that  he  personally  "appear 
before  the  next  term  of  the  District 
Court"  instead  of  "before  said  court 
at  Its  next  tenh."  Brown  v. '  State, 
28  Tax.  A.  96,  ««,  11  SW  1022.  (2> 
So  a  condition  that  defendant  "shall 
well  and  truly  make  hla  personal  ap- 
pearance before  the  honorable  dis- 
trict court  in  and  for  Hood  county, 
now  In  session,  at  the  court  house 
thereof  In  the  town  of  Granberry. 
and  there  remain  from  day  to  day." 
Is  a  sufficient  compliance.  Thrash  v. 
State.  18  Tex.  A.  271;  Ray  v.  State, 
16  Tex.  A.  268. 

[hi  »«fMtlT«  oonditlons.-~(l)  A 
condition  stating  the  place  as  "the 
county  court,  to  be  held  In  lind  for 
the  county  of  county,  state  of  Texas, 
at  the  court-house  thereof,  in  the 
city 'of  Weatherford,"  has  been  held 
defective  (Hammond  v.  State,  (Tex. 
A.)  9  SW  269),  (2)  as  has  also  the 
condition  to  appear  "at  the  next  term 
of  this  court,  and  there  remain" 
(Wtlllarason  T.  State,  IS  Tex.  A. 
189),    (8)   or   "before   the  DlMrlCt 


Court  at  Brackett"  (Teel  v.  State,  3 
Tex.  A.  328),  under  a  requirement 
that  the  name  of  the  court  or  county 
be  stated.  (4)  And  a  condition  to  ap- 
pear "before  said  examining  court," 
but  omitting  to  name  the  magistrate, 
has  been  held  Insufficient.  Crowder 
v.  State,  7  Tez.  A.  484.  (5)  Again, 
under  a  statute  requiring  that  a 
debtor  be  taken  before  one  of  certain 
"magistrates."  a  recognizance  condi- 
tioned that  the  debtor  will  surren- 
der himself  "for  examination  before 
said  police  court"  Is'  not  a  compli- 
ance therewith.  Underwood  v.  Clem- 
ents, 16  Gray  (Mass.)  169.  (6)  So 
also  where  there  are  two  dietrict 
courts  in  a  county  having  Jurisdic- 
tion of  an  offense,  and  a  ball  bond 
of  accused  does  not  state  the  particu- 
lar court  before  which  he  is  bound 
to  appear  as  exprasaly  required  by 
statute,  the  bond  is  defective.  Thomas 
V.  State,  69  Tex.  Cr.  169,  127  SW 
1030;  Granberry  t.  Stata^  66  Tex.  O. 
860.  116  SW  694.  ' 

[c]  Seslfsatlnr  dlSsreat  oourta^ 
A  recognizance  conditioned  to  appear 
at  the  next  term  of  "the  court  of 
oyer  and  terminer  and  quarter  ses- 
sions of  the  peace"  is  not  void,  where 
the  offense  charged  might  be  tried 
in  either  the  court  of  oyer  and 
terminer  or  the  court  of  quarter  ses- 
sions of  the  peace,  and  it  la  Imma- 
terial that  the  recognisance  used  the 
singular  noun  "court"  instead  of  the 
plural  noun  "courts."  Com.  v. 
Meeser,  19  Pa.  Super.  1. 

[d]  ssoognlianoe  to  appaar  at 
nest  tenn  of  a  oertafn  oonrt  will  be 
construed  as  meaning  the  court  of 
the  same  county  in  which  the  pris- 
oner was  held  to  ball.  Peo.  v.  Mc- 
Coy, 89  Barb.  (N.  T.)  73;  Hodges  v. 
State.  20  Tex.  498. 

[e]  Bsfen  judge.— (l)  Recogni- 
zances in  criminal  cases  are  to  be 
made  returnable  before  the  court  at 
a  term  thereof,  and  not  before  a 
Judge  at  ehambera;  If  made  return- 
able before  the  latter,  the  prisoner  is 
not  -bound  to  appear.  Corlles  v. 
Waddell,  1  Barb.  (N.  T.)  366,  (3) 
But  a  recognisance  requiring  the  pris- 
oner to  appear  before  "the  Judge  of 
the"  court  to  which  the  recognisance 
Is  returnable  is  not  thereby  void. 
Dean  v.  State,  10  Miss.  200. 

[f]  A  reoognlsaaos  for  apyaav- 
anoe  bsfMs  a  oonrt  havlai'  mo  Jurto- 
dlotios  to  try  the  offense  is  void. 
U.  S.  V.  Rocaxort,  1  Porto  Rleo  Fed. 
818. 

7S.  Sherman  State,  4  KaH.  670; 
Coleman  v.  State,  10  Md.  168;  State 
V.  Manly,  1  Md.  136. 

74.  Peo.  V.  Hawktna,  5  HowPr  (N. 
T.)  1,  3  CodeRep  42;  State  Sidney, 
20  N.  C.  428. 

7B.  Petty  V.  Peo.,  118  III.  148,  ft 
NE  304  (holding  that,  where  the 
recognisance  was  conditioned  for  ap- 
pearance "before  the  criminal  court" 
of  a  certain  county,  there  was  a  aufll- 
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nuance  of  the  ofEenw  ehai^ed/'  or  where  the  oourt 
intended  is  eoffleiently  deseribed  by  the  deeigna- 
tion  of  the  plaoe  for  appeeranoe." 

Oonrt  of  another  covn^.  The  reoognizanee  may 
in  some  cases  designate  the  court  of  another  county 
for  the  appearance  of  defendant,  as  where  an  order 
has  been  made  changing  the  venne  to  snoh  eoonty/* 

[V233]  (c)  Time  of  Appearmnco.  To  be  effeo- 
tive,  a  reoognizanee  moat  also  designate  the  time  for 
the  appearance  of  the  aocosed,*'  and  generally  it 
should  be  conditioned  for  the  appearance  of  the 


accnsed  at  the  next  term  of  the  court  having  jan- 
diction  of  the  offense,"**  or  at  or  dnziiig  sneh  time 
as  the  statute  may  prescribe.** 

Day  and  data  of  appearance.  Bnt  it  generally  is 
not  essential  that  the  day  of  the  month  or  the 
^ear  be  correctly  stated,  provided  the  proper  time 
18  snfScientty  fixed  by  other  terms,  and  a  reeogni- 
zance  to  appear  at  the  "next  term"  of  eonrt  will  be 
valid,  although  there  is  an  ineorrect  recital  as  to 
the  year  or  the  day  of  the  month  for  defendant  to 
appear,**  or  an  omission  to  designate  any  date 


cient  deBlgrnatlon  of  the  court  for  ap- 
pearance, where  a  certain  court  of 
such  county  alone  had  Jurisdiction 
of  the  offenee);  Com.  v.  Stegrala,  11 
Ky.  Op.  ^^^  (holdlns  that  the 
omission  of  the  word  "Fulton" 
before  the  worda  "circuit  court" 
In  a  bond  doea  not  Invalidate  the 
bond). 

76.  Moore  v.  State,  28  Ark.  480; 
State  V.  NlchollB,  6  N.  J.  U  635:  Peo. 
V.  Mack.  1  Part.  Cr.  (N.  Y.)  587; 
Turner  v.  State,  14  Tex.  A.  168.  See 
also  Rex  v.  BalUy,  18  CanCrCas  298 
(at  the  next  court  of  competent  Jn- 
rtfldlctlon). 

77.  Norton  v.  SUte,  40  Kan.  <70, 
20  F  462:  Com.  v.  Ste^ala,  S  KyL  686. 
11  Ky.  Op.  SS2:  State  v.  Quinby,  6 
Sneed  (Tenn.)  418. 

[a]  OottrtlMnM  prenmad^If  a 
reoocnlzance  la  allent  as  to  the  place 
where  the  court  at  which  the  accused 
la  to  appear  Is  held,  the  courthouse 
of  the  county  will  be  presumed  to  be 
intended.  Peo.  v.  Derby,  1  Park.  Cr. 
(N.  T.)  192;  Tyler  v,  Oreenlaw,  B 
Rand.  (26  Va.)  711  (where  the  stat- 
ute deslanatas  a  certain  place  as  the 
only  place  at  which  such  eourt  shall 
meet). 

(bj  Xa  Oallfonla  It  is  unneces- 
sary for  a  bond  to  set  forth  the  par- 
ticular court  in  which  It  la  the  duty 
of  the  party  to  appear,  since  the  law 

Krovides  In  what  court  the  offense 
I  triable,  and  enters  Into  and  forms 
a  part  of  the  undertaklna  of  the 
sureties.  Peo.  v.  Carpenter,  7  Cal. 
40S. 

[c]  mete  tbe  oowt  oosslala  of 
two  dMslOBS,  each  division,  however, 

constituting  a  part  of  the  aame 
court,  a  ball  bond  taken  by  the  Judae 
of  either  division,  oondUloned  for 
the  appearance  of  the  accused  at  the 
criminal  court  without  specifying  In 
what  division  thereof,  will  bind  lilm 
to  appear  In  either  division  in  which 
his  case  may  be  pending  when  his 
appearance  Is  required.  State  v.  Cur- 
tis, 67  Ho.  A.  431. 

[d]  A  faUnrs  to  etats  the  nam* 
of  ths  oosaty  In  which  the  court  is  to 
be  held,  before  which  the  accused  is 
required  to  appear,  will  not  invali- 
date a  recoenlsance  where  It  la 
headed  with  Oie  name  of  the  proper 
county  and  filed  In  the  clerk's  office 
thereof,  and  the  accused  was  arrest- 
ed In  that  county.  Norton  v.  State, 
40  Kan.  670,  80  P  462.  See  also 
Mason  v.  Terrell,  8  Ga.  A.  848.  60  SB 
4.  But  see  Hammond  v.  Btate.  (Tex. 
A.)  9  SW  269;  Wallen  v.  State,  18 
Tex  A  414 

78.  'Hall'  T.  State.  IS  Ala.  4S1 
(holdlns  that  a  recognisance  which 
binds  the  accused  to  appear  at  a 
court  in  a  different  county  from  that 
In  which  he  is  indicted,  but  to  which 
court  the  case  has  been  properly 
transferred  by  an  order  ctianglng  the 
venue.  Is  a  valid  recognizance) ;  Steb- 
btns  V.  Peo.,  27  111.  246;  Dean  v. 
Btate,  10  Mlas.  £00. 

[a]  Bnch  a  condition  has  also 
been  held  vidU  where  the  indictment 
Is  pending  and  ball  Is  filed  in  an- 
other county.  State  v.  Wells,  36 
Iowa  288.  But  see  Hodges  v.  State, 
20  Tex.  493. 

n,  Ala.— Tolleson  v.  Stote,  139 
Ala.  1S»,  SB  S  097  (omission  to  state 
term  of  oourt  at  which  defendant  Is 


to  appear  la  a  fatal  defect);  State 
V.  Allen,  33  Ala.  422. 

Cal. — Peo.  V.  Clarpenter,  7  Cal.  402. 

Ga.— Wheeler  v.  State,  21  Ga.  158. 

III.— Sheets  v.  Peo..  63  111.  78. 

Ind. — State  V.  Bradley,  1  Blackf. 
88. 

Kan. — (3ay  v.  State,  7  Kan.  394. 

Ky.— Com,  v.  Ball,  6  Bush  291; 
Henry  v.  Com.,  4  Bush  427. 

La. — State  v.  Aubrey,  48  La.  Ann. 
188,  8  S  440. 

Oh. — SUte  V.  Crlppen,  1  Oh.  St. 
S99:  SUte  V.  Johnson,  13  Oh.  176. 

Or. — Oird  v.  SUte.  1  Or.  308. 

Tex. — Barnes  v.  state.  36  Tex.  838; 
State  V.  Caaey,  27  Tex.  Ill;  Hodges 
T.  SUte.  20  Tex.  49S;  Harris  v.  SUte, 
<Cr.  A.)  24  SW  103;  Ray  v.  State.  16 
Tex.  A.  268;  Crowder  v.  SUte.  7  Tex. 
A.  484.  It  has  been  held  in  this  state 
that  a  recognisance  should  bind  the 
principal  to  appear  at  a  fixed  time. 
Wright  V.  SUte,  22  Tex.  A.  670,  8 
SW  346:  Williamson  V.  Bute,  12  Tex. 
A.  169. 

Vt.-~8Ute  Treasurer  ▼.  Uerrill,  14 
Vt.  64. 

fa]  Defect  not  cnrable  by  Intend- 
ment.—A  recognisance  is  defective 
unless  it  designates  the  time  when 
defendant  is  bound  to  make  hla  ap- 
pearance, and  this  will  not  be  sup- 
plied by  Intendment;  hut  It  seems 
that  It  may  be  done  by  sUttng  the 
term  of  the  district  court  at  'WhIch 
defendant  is  required  to  appear.  Hor- 
ton  T.  SUte,  SO  Tex.  IBl;  SUte  v. 
Casey,  27  Tex.  111. 

fbl  Instant er^A  recognisance  re-, 
aun-fng  the  accused  to  appear  'In- 
sUnter"  has  bwn  held  valid.  Fent- 
ress V.  SUte,  16  Tex.  A.  79. 

[p]  At  eoReBft  teemed)  Whether 
under  special  clroumsUnces  an  ap- 
pearance may  be  compelled  at  the 
current  term  In  the  district  court, 
although  a  sUtute  provides  that  the 
recognisance  shall  be  for  appearance 
at  the  next  term,  and  proceedings  In 
such  cases  are  required  to  be  In  ac- 
cordance with  the  sUte  statute, 
queers.  U.  S.  v.  Brawner,  7  Fed.  86. 
<2)  A  recognisance  requiring  defend- 
ant to  appear  before  the  court  of  a 
cerUln  county  and  sUte  named,  at 
the  courthouse  of  said  county,  In  a 
oerUln  town,  now  In  session,  suffi- 
ciently designates  the  time  and  place. 
Camp  V.  SUte,  39  Tex.  O.  142,  4E  SW 
490. 

[dl  Bond  dated  in  Awraat  oondl- 
tloaed  for  appsaraaee  Im  umat  aext 

was  cooatrued  as  meaning  August  of 
the  following  year.  Whe«er  v.  Suu, 
21  Ga.  IBS. 

8ft,  Ala.~-TollsBon  v.  8Ut&  189 
Ala.  IfiO,  8B  8  997;  Seole  v.  McClana- 
han,  21  Ala.  846  (holding  that  a  bond 
which  falls  to  require  the  appear- 
ance of  defendant  at  "the  next  term" 
of  the  court  Is  void,  and  proceedings 
under  It  are  coram  non  Judlce). 

Ind. — Parian  v.  Bute.  19  Ind.  466. 

Iowa. — SUte  V.  Coppf>ck,  79  Iowa 
482,  44  NW  714  (holding  that,  where 
a  bond  Is  so  conditioned,  parol  evi- 
dence is  not  admissible  to  show  that 
the  committing  magistrate  told  the 
surety  that  the  appearance  term  was 
later). 

Ky. — Com.  Bracken,  1  Ky.  Op. 
4B1. 

N.  T.— Peo.  V.  Maek,  1  Park.  Cr. 
B67,  570  (where  the  court,  In  lOMafclng 


of  this  subject,  said:  "If  the  officer 
uking  bait  can  require  the  prisoner 
to  give  ball  for  his  appearance  at 
the  next  court  but  one.  why  may  he 
not  as  well  put  It  at  the  third  or 
fourth  court  or  even  at  a  longci' 

fieriod?  If  the  law  does  not  de- 
ermlne  to  which  court  a  prisoner 
shall  be  recognised,  thm  it  is  dis- 
cretionary with  the  ofBoer  taUns 
ball,  and  It  might  become  an  Intol- 
erable means  of  (^ipresslon.  I  ban 
no  doubt  that  the  common  lav  !■ 
well  settled  on  this  subject"). 

Oh.— MUllkln  v.  8Ut^  21  Oh.  8L 
6SB. 

Pa.— Com.  V.  Holt,  81  Pa.  ZMst.  714. 

Tex. — Baxstrum  t,  SUte.  (Cr.  A.) 
70  SW  748;  Marshall  t.  State.  44  Tex. 
O.  273,  70  SW  660:  Bx  p.  Haya.  41 
Tex.  Cr.  268,  S4  SW  1049. 

(a]  IB  BeBfoky  a  reeo^isaner 
may  be  Uken  for  the  appearance 
the  accused  at  the  first  day  of  the 
next  succeeding  term,  but  not  at  a 
subsequent  day.  Hostettar  Codu 
12  B.  Mon.  1.  But  see  **«we  v. 
Com.,  1  B.  Mon.  70. 

[bj  •wefore  the  asxk  team." — (1) 
Where  a  bond  provides  for  mjfp*mT- 
ance  "before  the  next  term"  of  a  cer- 
Uln court,  the  word  "before"  Is  con- 
strued as  having  reference  not  to 
time  but  to  place.  Willlford  t. 
SUte,  17  Tex.  668.  (2)  And  a  reconl- 
sance  Is  valid,  although  it  reqnves 
the  accused  to  appear  "before  the 
next  term  of  the  Diatrlet  Court"  In- 
stead of  "before  said  court  at  its 
next  term."  Brown  v.  Sute.  28  Tex. 
A.  IB.  11  SW  1012. 

to}  "Vext  Utmr  of  eowt  In  a 
recognisance  entered  Into  In  a  crim- 
inal case  Is  construed  aa  meaalsg 
the  next  term  for  the  tranaactlos 
of  criminal  buainese.  Pao.  v. 
aBrlen.  41  IlL  201. 

81.  I^ilton  V.  SUtCi  (Tax.  Cr.  A.) 
78  SW  227. 


[a]    Appsaraaee    fxom    teem  ts 

rm. — (O  A  recognisance  requlrlag 


the  accused  to  appear  "from  time  to 
time,"  Instead  of  "from  term  to  term" 
as  provided  by  sUtute,  Is  fat&U7  de- 
fective, Samamlego  v.  State.  (Tex. 
Cr.  A.)  80  SW  99f;  Fulton  v.  Suu. 
(Tex.  Cr.  A.)  78  SW  227.  (Z)  So  also 
a  recognisance  that  defendant  shall 
appear  from  terra  to  term,  withosi 
sUtlng  when  and  where  he  sbaD 
appear,  has  been  held  defecttvs. 
Maxwell  v.  SUte,  88  Tex.  171.  (I) 
But  a  recognisance  conditioned  for 
the  appearance  of  the  accused  frcw 
term  to  term  and  from  day  to  Aij 
is  valid,  as  the  words  "d^y  to  dsy 
may  be  treated  as  surplusasa.  BMa 
V.  Gtaevecke.  88  Tax.  St. 

tb]  BztensioB  of  r-mrriitssaoa ,  ft 
recognisance  oondl  tloned  that  the 
party  charged  will  appear  and  answer 
to  an  indictment  to  be  prefwred 
against  him  at  a  named  term  of  the 
court,  and  not  depart  therefrwa 
without  leave,  may  be  extended  st 
any  subsequent  term  If  an  Indlctmest 
is  preferred  and  found  at  that  terra 
Ellison  V.  SUte,  8  Ala.  £71.  See  alie 
Murray  v.  Peo.,  49  <3olo.  109,  111  P 
711,  AnnCael912A  691  (rect^nlsanc* 
held  sufficient  to  show  a  oontiBS- 
ance). 

88.  III.— Hooney  v.  Peo..  »  HL 
114. 

Ind.-^initer  t.  State.  21  Ind.  851- 
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therefor.'^  The  designation  of  an  impossible  date, 
however,  as  to  the  time  of  holding  the  next  term  of 
court  readers  the  recognizance  f atatly  defective.^^ 

Whm  no  court  Ib  authorized  to  be  held  at  the 
time  specified  in  the  recc^izanee,  and  there  is  noth- 
ing ia  the  record  from  which  it  may  be  inferred  by 
the  eourt  that  the  time  designated  was  intended  to 
describe  the  next  session  of  the  court,  the  instru- 
ment will  be  Toid.^B  But,  where  the  time  stated  in 
the  recognizance  is  that  fixed  by  law  for  the  hold- 
ing of  the  conrt  at  the  time  it  is  given,  a  subse- 
quent ehange  by  statute  in  the  time  of  holding 
court  does  not  make  the  recognizance  void.** 

[f  234]   (3)  UnantboriBed  or  ^nmatarial  Oondi- 

UlSB.— Curry  v.  State,  39  Miss.  Sll 
(holdlnr  that  a  mistake  as  to  the 
time  of  holding  the  term  of  court  will 
not  vitiate  a  recognlKance). 

Mo.— State  v.  Mitchell,  229  Mo. 
683,  1Z9  8W  917.  US  AmSR  426; 
State  V.  Lay.  128  Mo.  eoft.  29  8W 
999;  State  t.  UcBnbaney,  20  Ma  A. 
S84. 

N,  T,— Peo.  V.  Welch.  47  HowPr 
420  (Inserting  a  wrona  year  by  mls- 
tak«), 

(»El.— Terr.  v.  Conner,  17  Ofcl.  185, 
S7  P  691  (holding  that  Incorrect  re- 
citals In  an  appearance  bond  as  to 
the  day  of  the  month  or  year  on 
which  the  court  will  convene  or  de- 
fendant appear,  when  coupled  with  a 
condition  n>r  defendant  to  appear  at 
the  next  term,  will  not  Invalidate  the 
bond  or  release  the  sureties). 

Tex. — O'Neal  v.  State.  3fi  Tex.  130; 
Brite  V.  State,  24  Tex.  219;  Barrett 
V.  State,  (Cr.  A.)  161  SW  &5S  (hold- 
ing that,  under  Code  Cr.  Proc  [19111 
art  321  subd  5,  and  art  962,  a  ball 
bond  binding  defendant  to  appear  at 
the  next  term  of  court  on  a  date 
which  fell  within  the  term  of  court 
at  which  It  was  executed  required 
an  appearance  on  the  specified  date 

set.  and  was  not  Insufficient  because 

of  the  Inoonalateney). 

N.  W.  Terr.— In  re  HcArthur.  2 

Terr.   L.  413. 

[a]    BniBoienoy  of  d««lrn»tlon  reii- 

•rmlly.^Under  a  code  provision  that 

a  recognizance  shall  be  for  the  pris- 
oner's appearance  on  the  first  day  of 

the  next  term.  If  the  day  specified  In 

the  recognisance  Is  In  fact  the  first 

day    of    the    term    It    la  sufficient. 

Holmes  v.  State,  17  Nebr.  73,  22  NW 

232.     But  see  Teel  v.  State,  3  Tex. 

A.  326. 

83.  Gay  v.  State,  7  Kan.  394;  State 
V.  Analey,  13  La.  Ann,  298;  Kellogg  v. 
State,  it  Miss.  67  (holding  that, 
wbere  a  recognisance  required  the 
appearance  of  the  accused  on  a  cer- 
tain day.  that  being  the  time  fixed 
by  law  for  the  commencement  of  the 
sourt.  but  no  year  was  specified,  the 
recosiilxance  was  aufflclent  to  fix  the 
liability  of  the  surety  In  oaee  of  his 
principal's  default);  State  v.  Potts, 
lO  Mo.  368.  But  see  Coleman  v. 
State,   10  Md.  168. 

[a]  Omission  of  the  word  "nozt" 
>efore  the  word  "term"  in  a  recog- 
ilxance  required  by  statute  to  bind 
he  accused  to  appear  at  the  "next 
erm"  will  not  Invalidate  a  recognl- 
a.nce  which  strictly  conforms  to  the 
itatute  In  other  respects.  Proseck 
State,  38  Oh.  St.  606;  JedUcka  v. 
;tate.  4  Oh.  Dec.  (Reprint)  4S3.  2 
nevl-Rep  196. 
84.     Sloan  v.  State,  39  Tex.  Cr.  »», 

4  SW  1095;  Moseley  v.  State,  27  Tex. 
:r.  18.  38  SW  800;  Bullard  v.  State. 
2  Tex.  Cr.  618.  24  SW  898;  Wegner 
.    State,    28   Tex,   A.    419,    13  SW 

05  (n»xt    term   of   court   "A.  D. 
98") 

fa]'   XmposBlbU  date  not  fatal  a»- 

Mt. —  (1)  But  It  has  been  held  that 
iserting  an  Impossible  date  for  ap- 
ea ranee  does  not  Invalidate  a  bond 
squiring   appearance  at  the  "ncfft 


tioni.  Conditions  in  a  rect^nizancef  in  addition  to 
those  required  by  law,  are  generally  considered  as 
not  affecting  the  validity  of  the  instrument,  but  as 
being  mere  surplusage,^^  especially  where  they  do  not 
impose  obligations  which  are  more  onerous  than 
the  law  requires.^^  Conditions,  however,  which  are 
more  onerous  than  the  law  requires  will  vitiate  the 
instrument.^" 

[$  235]  g.  Deficriptiott  of  Oifense— (1)  Neces- 
sity. Ordinarily  a  bail  bond  or  reet^izanoe  should 
either  set  out  the  kind  of  offense  or  describe  it  with 
such  clearness  that  it  may  appear  what  the  nature 
of  the  charge  is  for  which  the  accused  is  to  an- 
awer.^    Under  some  statutes,  however,  if  it  ap- 


term."  Terr.  v.  Conner,  17  Okl.  135. 
87  P  Eftl.  (2)  So  also  It  has  been 
held  that,  where,  by  reason  of  a 
patent  clerical  error,  a  recognizance 
requires  the  accused  to  appear  at  a 
time  already  past.  It  will  not 
vitiate  the  Instrument.  State  v. 
Lay.  128  Mo.  609,  29  BW  999; 
State  V.  MoBlhaney,  20  Mo.  A. 
584;  Peo.  v.  Welch,  47  HowPr  (N. 
T.)  420. 

86.  U.  S.— U.  S.  V,  Kelver,  6«  Fed. 
422, 

Miss.— Curry  v.  State,  89  Mlas.  611; 
Butler  T.  State,  20  Miss.  470. 

N.  T.— Peo.  V.  Mack,  1  Park.  Cr. 
567. 

Oh.— Proaeek  v.  State,  88  Oh.  St 
606. 

Pa. — Com.  Bolton,  1  Serg.  &  R. 
328. 

Tenn. — State  v.  Sidllvant.  8  Terg. 

280. 

Tex. — Barnes  v.  State,  36  Tex.  332; 
Wilcox  V.  State,  24  Tex.  544;  Mackey 
V.  State.  38  Tex.  Cr.  24,  40  SW  982; 
Hayden  v.  State,  (Cr.  A.)  38  SW  801; 
Moseley  v.  State.  37  Tex.  Cr.  18,  38 
SW  800:  Douglass  v.  State,  26  Tex. 
A.  248.  9  SW  733  [overt  Williamson 
V.  State,  12  Tex.  A.  169];  Burnett  v. 
State,  18  Tex.  A.  283;  McDonald  v. 
State,  15  Tex.  A.  493;  Thomaa  v. 
State,  13  Tex.  A.  496;  Thomas  V. 
State,  12  Tex.  A.  417. 

Vt. — State  Treasurer  v.  Merrill.  14 
Vt.  64. 

[a]  **Hnt  ranlac  term." — ^Where 
a  statute  provlaed  that  defendant 
might,  "at  hla  option,  give  ball  either 
for  his  appearance  at  the  then  pend- 
ing or  nest  regular  term  thereof,  or 
for  hla  appearance  at  such  term,  and 
from  term  to  term  thereafter,"  the 
bond  was  declared  to  be  void  which 
was  conditioned  for  appearance  at 
a  special  term  of  the  United  States 
district  court  which  was  not  then 
called,  and  was  subsequently  called 
at  a  dltTerent  time  from  that  named 
In  the  bond  and  after  the  lapse  of 
two  regular  terms.  U.  S.  v.  Kelver, 
56  Fed.  422,  424. 

88.  Douglass  V,  State.  26  Tex.  A. 
248.  9  8W  733  (as  the  accused  Is 
tMund  to  take  notice  of  the  change, 
and  appear  on  the  day  to  which  the 
term  of  court  Is  changed).  See  also 
Walker  v.  State,  «  Ala.  S60. 

sr.  Ala.— Howie  State.  1  Ala. 
118. 

Kan.— State  v.  Kurti;  27  Kan.  228; 
Kansas  City  v.  Hescher,  4  Kan.  A. 
782,  46  P  1005. 

Me.— -State  v.  Russ,  100  Me.  76,  60 
A  704  (holding  that  a  recognisance 
In  a  criminal  case  is  not  Titlated  by 
requiring  defendant,  In  the  conclud- 
ing words,  to  "further  do  and  re- 
ceTve  that  which  the  said  court  shall 
then  consider" ;  such  words  being 
surplusage);  State  v.  Cobb.  71  Me. 
198;  SUte  v.  Crowley,  60  Me.  108; 
State  V.  Hatch,  68  He.  410;  State  v. 
Baker,  60  Me.  45. 

Mass. — Reed  v.  Lowell  Police  Ct., 
172  Mass.  427,  52  NQ  688. 

Mo. — State  v.  Lewis.  61  Uo.  A. 
633. 

Nebr. — Bartllng  v.  State.  67  Nebr. 
637,  93  NW  1047,  97  NW  443. 


N.  Y.— Peo.  v.  Mlllls.  5  Barb.  611; 
Peo.  V.  Hawkins,  6  HowPr  1. 

R.  I. — State  V.  Bdgerton,  12  R.  I. 
104. 

Tenn.^ — Htatt'  v.  Adams,  8  Head  259. 

Tex.— Willifnrd  v.  State,  17  Tex. 
6&3:  llalt'^  \  state,  45  Tex.  Cr.  102, 
74  .SW  2s  .  i'h'  iiipson  V.  State,  84  Tex. 
Cr.  13ri.  2'J  sW  789. 

Vt. — Slate  Treasurer  v.  Woodward, 
7  Vt.  629. 

88.  Ga. — Simpson  v.  Robert,  SS 
Qa.  180. 

Kan. — Glasgow  T.  State,  41  Kan. 
333,  21  P  258. 

,l4iJ'*im»$9  V.  Cassldy,  7  La.  Ann. 
273. 

Oh.— Stat*  «.  Wellman,  3  Oh.  14. 

Tex.— V.  State,  24  Tex.  644; 
Thompson  v.  State,  34  Tex.  Cr.  135. 
29  SW  789  (holding  that,  where  a 
ball  bond  was  conditioned  that  de- 
fendant should  not  "depart  from  said 
court  without  leave  until  discharged 
by  due  course  of  law,"  and  objection 
was  made  to  the  words  "without 
leave."  the  objection  was  hypercriti- 
cal, and  the  bond  was  not  more  oner- 
ous than  the  law  required);  Pickett 
v.  State,  16  Tex.  A.  648;  Fulton  v. 
State,  14  Tex.  A.  32. 

80.  Dureln  v.  State.  38  Kan.  485. 
17  P  49;  Basket  v.  Scott.  6  Litt.  (Ky.) 
208  (holding  that  a  bond  taken  by 
a  sheriff  conditioned  that  defendant 
will  not  leave  the  commonwealth  is 
void,  being  contrary  to  the  act  of 
1796  prohibiting  sheriffs  from  taking 
certain  bonds  by  virtue  of  their  of- 
flce);  Howleit  v.  Turner.  93  Mo.  A. 
20;  Barrlnger  v.  State,  27  Tex  553; 
WlllUma  V.  SUte,  SI  Tex.  Cr.  262, 
103  SW  929  (holding  that  a  ball 
bond  conditioned  for  the  "personal" 
appearance  of  the  accused  to  answer 
a  misdemeanor  or  charge  was  more 
onerous  than  the  state  required,  and 
was  therefore  void) ;  Robertson  v. 
State,  45  Tex.  Cr.  616,  78  SW  517; 
Stanly  V.  State,  (Tex.  Cr.  A,)  68  SW 
345;  Turner  v.  State,  14  Tex.  A. 
168. 

[a]  Too  otLtrous  eoaditloiu — ^Where 
a  recognizance  bound  the  accused  to 
pay  a  sum  of  money  absolutely,  but 
had  no  condition  for  his  appearance, 
and  did  not  bind  the  sureties  In  any 
sum.  It  was  more  onerous  then  the 
law  required  and  consequently  In- 
valid. Hand  v.  State,  28  Tex.  A. 
28,  11  SW  679;  Wright  V.  State.  22 
Tex.  A.  670.  3  SW  46. 

[b]  Fayment. — ^A  recognisance 
conditioned  not  only  for  the  appear- 
ance of  the  accused  for  trial  but  also 
that  he  will  pay  any  fine  that  may 
be  Imposed  on  him  Is  void  as  to  the 
last  condition,  and  cannot  be  forfeit- 
ed for  breach  of  It.  SUte  T.  Cobb, 
44  Mo.  A.  376. 

[c]  XB  WaaUaetoa  It  Is  no  de- 
fense to  an  action  on  a  ball  bond 
which  has  been  given  voluntarily 
that  Its  conditions  are  more  onerous 
than  the  statute  requires.  Alnsworth 
v.  Terr.,  3  Wash.  T.  270,  14  P 
590. 

90.  U.  S. — U.  S.  V.  Bauer,  78  Fed. 
671. 

Ala. — Ooodwin  t.  GoTernor,  1  Btew. 
A  P.  466. 
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pears  that  the  accused  is  in  custody  chained  with 
a  criminal  offense,  a  failure  to  state  the  particnlar 
offense  ehai^d  in  the  bail  bond  or  recognizance 
does  not  invalidate  it."' 

236]  (2)  Sufficiency— <a)  In  OeoeraL  As  a 
general  rule  a  description  of  the  offense,  when  re- 
paired in  a  bail  bond  or  recognizance,  which  does 

Colo.— Waters  v.  People,  4  Colo.  A. 
97,  86  P  56. 

Del.— State  v.  Moor^  18  Del.  299, 
4fi  A  669. 

Ga. — Rogers  v.  Brown,  138  Ga.  750, 
75  SB  1131;  Candler  v.  Klrksey,  113 
Ga.  309,  38  SE  825.  SI  AmSR  247. 

Ida. — Peo.  V.  Sloper.  1  Ida.  1S8. 

Ky. — Simpson  v.  Com..  1  Dana  S28. 
Com.  V.  West,  1  Dana  1«6. 

X^a. — State  v.  Gibson,  23  La.  Ann. 
698;  State  v.  Derosler,  14  La.  Ann. 
7*6;  State  v.  Wooten,  4  La.  Ann.  515. 
Compare  State  v.  Nlcol.  30  La.  Ann. 
628  <where  It  was  held  that  the  fact 
that  no  offense  was  mentioned  tn  a 
ban  bond  did  not  release  the  sure- 
ties). 

BCasa.— Com.  v.  Daffgett.  16  Mass. 
44T. 

Nov.— .State  t.  Murphy,  23  Nev.  890. 
48  P  028 

N.  M.— Terr.  v.  Mills.  14  N.  M.  148, 
88  P  1181;  Terr.  v.  Minter,  14  N.  M. 
6,  88  P  1130. 

Okl. — ^Terr.  v.  Conner.  17  Okl.  1S5, 
140,  87  P  591  [clt  Cyc]. 

Or.— Belt  V.  Spaulding,  17  Or.  130, 
20  P  827;  Hannah  v.  Wells,  4  Or.  249. 

Tex.— State  Gordon,  41  Tex.  510; 
Gonxales  v.  State,  31  Tex.  205;  Tler- 
ney  v.  State,  31  Tex.  40;  Bennett  v. 
State,  SO  Tex.  446;  Payne  v.  State,  30 
Tex.  397;  Horton  v.  State,  30  Tex. 
191;  Wade  v.  State,  41  Tex.  Cr.  580, 
56  SW  337;  Loveless  v.  State,  (Cr. 
A.)  50  SW  861;  Mara  v.  SUte,  30  Tex. 
Cr.  188,  4B  SW  594;  Ramsey  v.  State, 
36  Tex.  Or.  392,  37  SW  830;  O'Bannon 
V.  SUte.  9  Tex.  A.  46§;  Llttleileld  v. 
State,  1  Tex.  A.  722. 

VL — State  Treasurer  v.  Rolfe,  IS 
Tt.  9:  State  Treasurer  v.  Woodward, 
7  Vt.  529. 

Va. — Cannon  v.  Com..  96  Va.  67S,  32 
SB  33. 

[a]  In  the  federal  oonrts  a  suin- 
clent  specification  of  the  chargre  Is 
that  the  accused  appear  to  answer 
"such  matters  and  things  as  have  or 
shall  be  objected  against  him."  V.  8. 
V.  Graner,  155  Fed.  679;  Kirk  v.  U.  8., 
137  Fed.  753  [aff  204  U.  S.  688,  27 
set  788,  51  L.  ed.  671]. 

[b]  In  lUsslaslppl,  by  statute,  a 
bond  is  sufQcient  whether  It  describes 
the  offense  actually  committed  or  not. 
Smith  V.  State,  86  Miss.  815,  38  S 
319  (where  the  bond  charged  robbery 
and  the  forfeiture  was  had  for  fail- 
ure to  answer  a  charge  of  grand  lar- 
ceny). 

81.  Hardesty  t.  State,  5  Kan.  A. 
780,  48  P  998;  Kansas  City  v.  Hes- 
oher.  4  Kan.  A.  782,  46  P  1006;  State 
V.  Randolph.  22  Mo.  474  (holding  that 
It  Is  not  essential  to  the  validity  of 
a  recognizance  that  it  should  specify 
on  Its  face  the  speclilc  charge  that 
the  party  Is  to  answer  to;  and  hence 
such  an  undertaking,  containing  but 
an  Informal  description  of  the  of- 
fense, is  sufficient.  Rev.  Code  [1845] 
c  138  art  2  {  26  making  no  change 
In  the  law  In  this  respect);  State  v. 
Whitecotton.  63  Mo.  A.  8;  Shupe  v. 
State.  40  Nebr.  624.  59  NW  100  (de- 
cided under  Cr.  Code  S  388,  and  hold- 
ing that  an  undertaking  In  ball  Is 
binding,  although  the  offense  Is  not 
described  therein,  provided  the  par- 
ticular case  to  which  the  undertaking 
Is  applicable  Is  manifest  and  the  of- 
ficer taking  it  acts  within  his  author- 
ity); Kinney  v.  State,  14  Oh.  ar.  Ct. 
91,  7  Oh.  Cftr.  Dec.  97  (holding  that 
It  is  no  objection  to  the  recognisance 
that  the  offense  set  forth  therein  Is 
one  not  described  in  the  statute,  it 
being   unnecessary   to  specify  any 


not  show  the  accused  the  offense  with  which  be  a 
charged  is  insufficient.*'  But  it  is  not  neeessary  in 
a  baol  bond  or  reeognizance  to  describe  the  offense 
with  legal  aconraey^**  or  in  the  terms  of  the  stat- 
ute, if  it  is  in  substantial  conformity  thereto,**  al- 
though following  the  language  of  the  statute  will  be 
stifflcient;'"  nor  is  it  essential  that  the  instmment 


charge).  See  also  State  v.  Rye,  9 
Terg.  (Tenn.)  386. 

[a]  Ja.  Hew  Tork  (1)  it  has  been 
held  that,  under  the  code  provision 
that  no  proceeding  thereunder  shall 
be  Invalid  because  of  any  error  or 
mistake  which  does  not  prejudice  de- 
fendant's substantial  rights  (Code  Cr. 
Proc.  S  684),  an  omission  to  specify 
the  offense  will  not  Invalidate  the 
bond,  since  defendant's  substantial 
rights  are  not  thereby  prejudiced. 
Peo.  V.  Glllman.  125  N.  T.  372.  26  NB 
469  {rev  68  Hun  868.  12  NTS  40]. 
(2)  An  inaccurate  or  insufflclent  de- 
scription of  the  crime,  or  a  failure  to 
state  a  crime,  does  not  relieve  the 
surety  from  liability.  Peo.  v.  Torn, 
110  App.  DIv.  676.  97  NTS  628.  <8> 
A  failure  to  specify  the  crime 
charged  In  a  recognisance  conditioned 
for  appearance  before  a  magistrate 
will  not  render  the  recognisance  void, 
where  a  sufltclent  charge  Is  made  on 
the  day  set  for  the  appearance.  Peo. 
V.  Russell,  36  Misc.  765,  72  NTS  1, 
16  N.  T.  Cr.  57  [aff  67  App.  Div.  620 
mem,  74  NTS  1141  mem],  (4)  Where 
a  recognisance  is  conditioned  that  the 
accused  shall  appear  and  answer 
"such  things  as  shall  be  objected" 
against  him,  and  shall  abide  the  or- 
der of  the  court,  and  not  depart  with- 
out leave,  and  In  the  meantime  keep 
the  peace.  Its  legal  effect  Is  that  the 
accused  shall  appear  at  the  next  term 
of  the  court  to  answer  any  charge 
brought  against  him.  and  be  forth- 
coming before  the  court  at  all  Um«^ 
and  not  merely  at  the  next  term  of 
the  court  after  the  date  of  the  recog- 
nisance, and  It  is  valid,  although  It 
does  not  state  what  charge  the  ac- 
cused Is  recognised  to  answer.  Gll- 
dersleeve  v.  Peo,,  10  Barb.  35;  Peo.  v. 
Koeber,  7  Hill  39. 

[b]  m^wsnos  to  ladlotnunt, — It 
is  not  essential  to  the  validity  of  a 
recognizance  that  It  should  specify 
on  its  face  the  speclflc  charge  which 
the  party  is  to  answer;  and  where 
it  refers  to  the  Indictment  by  Its  spe- 
clflc number,  and  In  general  terms  to 
the  statute  upon  which  the  Indict- 
ment Is  founded.  It  la  sufficient.  State 
v.  Epstein,  188  Mo.  102,  84  SW  1182; 
State  V.  Epstein,  189  Mo.  89.  84  SW 
1120. 

98.  State  v.  Moore,  18  Del.  299.  46 
A  669;  Hannah  v.  Wells.  4  Or.  249 
("  'shooting  and  killing'  another"  In- 
sufficient); State  V.  Gordon,  41  Tex. 
610;  Patton  v.  State,  35  Tex.  92;  Hill 
T.  State,  27  Tex.  60S;  Hlnton  v.  State, 
(Tex.  Cr.  A.)  144  SW  617;  Bowman  v. 
State,  (Tex.  A.)  13  SW  1009  (holding 
that  a  ball  bond  which  recited  that 
the  principal  was  charged  with  un- 
lawfully altering  a  written  order  for 
live  dollars'  worth  of  goods  "by  eras- 
ing 'five*  and  writing  'eight,'  so  as  to 
make  the  said  Instrument  fully  ap- 
pear as  stated  above,"  was  invalid 
because  It  did  not  set  out  the  tenor  of 
the  Instrument  after  the  alteration). 

[a]  XTams  In  capttoil'— The  name 
of  the  offense  inserted  In  the  caption 
of  a  recognizance  Is  not  sufficient  to 
sus  tain  its  val  I  dl  ty  where  the  of- 
fense is  not  sufficiently  stated  In  the 
body  of  the  instrument.  Hill  v. 
State,  27  Tex.  608. 

[b]  Illegal  sale  of  ll«nor^(l)  A 
bail  bond  reciting  that  defendant 
stands  indicted  of  "the  offense  of  un- 
lawfully selling  Intoxicating  liquor" 
does  not  sufficiently  describe  the  of- 
fense. Loveless  v.  State,  (Tex.  Cr, 
A.)  50  SW  361.  (2)  And  a  ball  bond 
reciting    that    the    obligor  stands 


charged  "with  the  offense  of  unlaw- 
fully selling  intoxicating  Uqnor  with- 
out license"  Is  Insufficient  for  not  re- 
citing all  the  constituent  elements  of 
the  offense.  Martin  v.  State.  (Tex. 
Cr.  A.)  145  SW  fll6.  (3)  So  also  a 
recognizance  merely  reciting  that  de- 
fendant was  convicted  of  "selling 
liquor  in  vlolatl<ui  of  the  local  opttoa 
law,"  without  naming  the  precinct  In 
which  the  liquor  was  sold,  or  that  It 
was  sold  In  a  precinct  at  all.  does  not 
recite  any  offense  against  the  law. 
Flkea  V.  State,  (Tex.  Cr.  A.)  SI  SW 
248. 

[c]   ynnmlsr  ooonallra  wfthiMi 

lioswM^Under  Tex.  Code  Cr-  Proe. 
(189S)  art  808.  providing  that  ball 
bonds  must  distinctly  state  the  of- 
fense with  which  defendant  Is 
charged,  and  that  It  must  appear 
therefrom  that  he  Is  accused  of  some 
offense  against  the  laws,  a  ball  bond 
which  recites  that  defendant  stands 
charged  with  "pursuing  an  occupa- 
tion taxable  by  law.  without  pa>-ing 
the  tax.  or  license,"  Is  fatally  defec- 
tive In  not  naming  the  occupatim. 
Mara  v.  State,  39  Tex.  Cr.  183,  4B  SW 
594. 

93.  Patterson  t.  State,  12  Ind.  86: 
Terr.  v.  Conner,  17  Okh  185,  146.  8t 
P  691  [clt  Cyc]. 

94.  Hall  V.  SUte,  9  Ala.  8E7:  State 
v.  Relman,  19  Del.  78,  50  A  268;  Terr. 
V.  Conner,  17  Okl.  135,  140,  87  P  591 
[clt  Cyc]:  Nichols  v.  State.  47  Tex. 
Cr.  406,  83  SW  1118  (holding  that  a 
recognisance  satisfies  Code  Cr.  Proc 
art  808  [Wilson  St.  Suppl.  <1897- 
1900)  p  91  c  4]  requiring  that  It  shall 
state  that  appellant  was  "ctwived 
with  a  felony,"  where  It  states  he 
was  charged  with  embesslemeDt  of 
over  flfty  dollars,  which  the  statute 
makes  a  felony);  Hardin  t.  State.  36 
Tex.  Cr.  460.  37  SW  785, 

[a]  niuatratloiis. — (1)  A  descrip- 
tion In  the  recognisance  of  the  of- 
fense as  "resisting  process"  Is  suffi- 
cient, although  the  statute  makes  the 
offense  consist  In  "knowingly  and 
wilfully,  resist  or  oppose  any  officer 
of  this  State,  In  serving  or  attempt- 
ing to  serve,  or  execute  any  legal 
writ  or  process  whatsoever."  Brow- 
der  V.  State,  9  Ala.  68,  61.  (S)  So 
also  a  recognizance  naming  the  of- 
fense generally  as  "accessory  after 
the  fact,"  which,  under  Ga.  Pen.  Code 
(1910)  g  48,  Is  equivalent  to  a  charge 
of  misdemeanor,  sufllclently  describes 
the  offense.  Rogers  t.  Brown.  188 
Ga.  750,  76  SB  1181. 

[b]  Vhe  Muwt  wwds  ot  atstato 
need  not  be  used;  words  of  the  same 
Import  will  be  sufficient.  Mtlls  v 
State,  86  Tex.  Cr.  71,  35  SW  870. 

[c]  Where  a  statute  prescribes 
the  fonn  of  bond  and  desienates  th« 
manner  of  describing  the  offense,  the 
omission  of  words  not  necessarily  es- 
sential to  the  description  will  not 
avoid  the  recognizance.  So  wher*, 
under  the  statute,  the  bond  should 
read  to  answer  "for  the  offense  of 
burglary,"  a  bond  to  answer  "for 
burglary"  will  be  sufficient.  Htri- 
combe  v.  State,  99  Ala.  18B,  12  s  T94. 

[d]  A  reoofaisaaee  taken  1»e(Ma  a 
VbUM  MtatM  oommlsaioner  for  ap- 
pearance in  court  need  not  show  or 
Its  face  that  the  offense  Is  embraced 
within  a  federal  statute.  U.  8.  t.  De 
Grieff,  25  F.  Cas.  No.  14.935a. 

96.  Prior  v.  Peo.,  68  Colo.  369,  127 
P  141;  Peo.  V.  Baughman,  18  lU.  ICS; 
State  V.  Gllmore.  81  He.  40S.  IT  A 
316;  Robinson  v.  State.  (Tex.  Cr.  A.) 
39  SW  678. 


For  later  oagsa,  AevrtopaMvlB  and  duugofl  In  the  law  see  etunulattve  Annotations,  same  title,  aonand  not enumlMr. 
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de^inate  by  nnmber  the  section  of  the  statute  al- 
l^d  to  have  been  violated,**  state  the  d^ee  of 
the  crime  charged,'^  or  name  the  party  against 
whom  the  offense  was  eommitted.*' 

SiibrtaDtial  description.  The  offense  need  cmly 
be  sabstantially  described,  it  not  bei^  neeessa^  to 
set  it  forth  with  the  technical  precision  reqnired  in 
an  indictment;*"  nor  need  the  facts  of  the  case  be 
set  forth,  it  being  sufficient  if  the  offense  be  speci- 


fied in  general  tarms.^  Where  there  are  several  in* 
dictments,  the  fact  that  the  recognizance  does  not 
specify  to  which  indictment  it  refers  will  not  affect 
its  vaudity.' 

ErrcHTB  and  d^ects.  Clerical  errors  in  the  de- 
scriptiott  of  the  offense  will  not  invalidate  a  recog* 
nizance  where  it  is  provided  by  law  that  no  recog^ 
nizance  shall  be  void  for  want  of  form  or  substance 
or  for  omission  of  any  recital  or  condition."  Added 


96.  U.  S.  T.  Dunbar.  8S  Fed.  161, 
27  CCA  488. 

■7.  Ga.-^Foote  v.  Gordon,  87  Oa. 
277,  13  SE  512;  ClatlE  V.  Gordon.  82 
Oa.  613,  9  SB  3S3. 

m.^Beslmer  v.  Peo.,  IB  111.  43». 

Ky. — Powl*r  v.  Com.,  4  T.  B.  Mon. 
128. 

La. — State  v.  Tennant,  30  X^a.  Ann. 
862. 

Mich. — Peo.  V.  Dennis,  4  MIoh.  609, 
69  AmD  338. 

Tex. — Thompson  v.  State,  81  Tex. 
166;  Cotton  v.  SUte.  7  Tex.  647. 

[a]  Oraatw  oCnw  luMAM  IM- 
■•r. — (1 )  A  bond  to  answer  a  charge 
of  larceny  from  the  person  requires 
appearance  to  answer  an  Indictment 
for  simple  larceny.  Wells  V.  Terrell, 
121  Qa.  368,  49  SE  319.  (2>  A  recog- 
nisance for  the  appearance  of  the  ac- 
cused to  answer  to  an  Indictment  for 
tbe  offense  of  larceny  will  cover  lar- 
ceny from  tbe  bouse,  and  la  not  re- 
stricted to  simple  larceny;  and  an 
indictment  charging  burglary  and 
also  larceny  from  the  house  will 
serve  as  a  basis  for  forfeiting  a  re- 
cognisance binding  the  party  to  ap- 
pear and  answer  for  larceny.  Foots 
V.  Gordon.  87  Ga.  277,  13  SE  612; 
O'Brien  v.  Peo.,  41  111.  466. 

J hi  IB  Vexaa  (1)  under  Code 
96)  art  809,  as  amended  by  acts 
(1899)  c  74,  a  ball  bond  or  recogni- 
sanoe  must  state  whether  a  mlsde- 
meanor  or  felony  U  charged  (Wisdom 
•V.  State,  <Cr.  A.)  86  SW  766;  Nichols 
T.  SUte,  47  Tex.  Cr.  406,  83  SW  1113); 

(2)  but  It  is  sufllclent  to  describe  the 
offense  so  as  to  place  It  In  one  of 
these  classes  (Wisdom  v.  State,  su- 
pra; Nichols  V.  State,  supra;  White 
V.  State,  (Tex.  Cr.  A.)  74  SW  770), 

(3)  as  where  the  recognizance  de- 
scribes the  offense  as  "embezzlement 
over  the  value  of  fifty  dollars,"  as 

that  describes  a  felony  (Nichols  v. 
State,  supra);  (4)  and  this  statute 
does  not  require  that  the  words  "fel- 
ony" or  "misdemeanor"  shall  be  used 
In  a  bond,  but  merely  permits  their 
use  aA  sunlclently  specinc,  and  hence 
a  ball  bond  taken  by  a  United  States 
comralssloner  sufllclent  ly  describes 
the  ofFense  where  It  recites  that  the 
principal  Is  charged  with  "the  of- 
fense of  concealing  property  from  his 
trustee  In  bankruptcy  belonging  to 
hla  creditors.  In  violation  of  the 
bankruptcy  act  of  the  Revised  Stat- 
utes of  the  United  States."  U.  S.  v. 
Zarafonltis,  160  Fed.  97,  lO&t  80  CCA 
61.  10  AnnCas  290  [aff  156  Fed.  1023 
mem,  84  CCA  680  mem]. 

M.  SUte  V.  Fuller.  128  Ala.  46, 
30  S  506. 

9B.  U.  S.— U.  S.  V.  Dennis,  26  F. 
::aa.  No.  14,949,  1  Bond  103. 

Ala. — Hanna  v.  SUte,  60  Ala.  100; 
Kelpp  V.  SUte,  49  Ala.  337;  Foster 
State.  38  Ala.  425;  Vasser  v.  SUte, 
\2  Ala.  686;  State  v.  Eldred,  31  Ala. 
193;  Williams  v.  SUte,  20  Ala.  63; 
3tate  -v.  W«By%r,  18  Ala.  293;  Browder 
f.  State,  9  Ala.  68. 

Colo. — Murray  v.  Peo.,  49  Colo.  109. 
.11  P  711,  AnnCasl912A  693;  Marma- 
luke  V.  Peo.,  46  Colo.  367,  101  P  337; 
iVat^Ta  V.  Peo.,  4  Colo.  A.  97,  86  P  66. 

I>el. — SUte  V.  Relman,  19  Del:  78. 
iO  A  S68. 

Oa. — ^Rogers  v.  Brown,  138  Ga.  7S0, 
'6  SB  1181:  Hampton  v.  Brown,  32 
}a.  351;  Adams  v.  Governor,  22  Ga. 
17. 

Ida~ — ^Peo.  T.  Sl<q>er.  1  Ida.  1S8. 


111.— Peo.  V.  Baughman,  18  111.  162; 
Wood  V.  Peo..  16  111.  171;  Peo.  v. 
L.evln,  169  111.  A.  430. 

Ind. — Adams  v.  State,  48  Ind.  212; 
Patterson  v.  SUte,  12  Ind.  86;  SUte 
V.  Hamer,  2  Ind.  871. 

Ky. — Fowler  v.  Com.,  4  T.  K  Mon. 
128. 

La. — State  v.  Bertrand,  122  La. 
866.  48  S  302;  State  v.  Ruthing,  49  La. 
Ann.  909,  22  S  199;  State  v.  Tennant, 
30  La.  Ann.  852;  State  v.  Cunning- 
ham, 10  La.  Ann.  393. 

Me. — SUte  V.  Gllmore,  81  Me.  406, 
17  A  316;  SUte  V.  Howley,  78  Me. 
662. 

Mich.— Peo.  T.  Rutan,  8  Mich.  42 
(holding  that  a  recognisance  need  not 
set  out  offendes  with  the  same  par- 
ticularity as  the  indictment;  the  of- 
fenses need  only  be  described  with 
sufficient  certainty  to  show  the  case 
to  be  one  In  which  the  ofl!lcer  was 
empowered  to  Uke  bail). 

Mo. — State  v.  Rogers,  36  Mo.  138; 
SUte  V.  Randolph,  22  Mo.  474;  State 
V.  Weideman,  80  Mo.  A.  647. 

Nev. — SUte  v.  O'Keefe,  32  Nev.  331. 
108  P  2,  38  LRANS  309  and  note; 
State  V.  Blrchlm,  9  Nev.  96. 

N.  M.— Terr.  v.  Mills,  14  N.  M.  143, 
88  P  1131;  Terr.  v.  Minter.  14  N.  M. 
6.  8,  88  P  1130  [clt  Cyc]. 

N.  Y. — Peo.  V.  Blankman,  17  Wend. 
252. 

Okl. — ^Terr.  v.  Conner,  17  Okl.  185. 
140,  87  P  691  [clt  Cycl. 

Tenn.— ^Ute  V.  Rye,  9  Terg.  88$. 

Tex.— State  v.  Gordon,  41  Tex.  610: 
Smith  V.  SUte,  86  Tex.  817;  Barrera 
v.  SUte,  82  Tex.  644;  State  v.  Hotch- 
klBs,  30  Tex.  162;  Foster  v.  State,  27 
Tex.  236;  Mills  v.  SUte,  36  Tex.  Cr. 
71,  36  SW  370;  Allphin  v.  State,  (Cr. 
A.)  26  SW  61;  Nash  v.  SUte,  32  Tex. 
Cr.  368,  24  SW  32,  26  SW  412;  Sands 
V.  SUte,  30  Tex.  A.  678,  18  SW  86; 
Bowman  v.  State,  (A.)  13  SW  1009; 
McGee  V.  SUte,  11  Tex.  A.  520;  Rob- 
inson V.  State,  11  Tex.  A.  309. 

Va. — Allen  v.  Com.,  90  Va.  356,  18 
SE  437;  Bolanz  v.  Com.,  24  Gratt.  (65 
Va.)  31. 

[a]  On  oatb^— (1)  A  recognizance 
need  not  show  that  the  charge  there- 
in specified  was  made  on  oath;  when 
filed.  It  becomes  a  record  of  the  court 
and  Is  presumptive  evidence  that  the 
charge  was  regularly  made.  McCarty 
v.  SUte,  1  Blackf.  (Ind.)  338.  (2)  A 
recognizance  reciting  that  the  grand 
Jury  had  made  a  presentment  against 
the  accused  for  the  crime  of  perjury, 
and  conditioned  for  the  appearance 
of  the  accused  to  "answer  said  pre- 
sentment." was  held  sufllciently  defi- 
nite, as  Implying  the  finding  of  an 
indictment  against  the  accused  for 
perjury.    Wood  v.  Peo..  16  111.  171. 

1.  U.  S.— U.  S.  V.  Dunbar,  83  Fed. 
151,  27  CCA  488;  U.  S.  v.  Dennis^  26 
F.  Cas.  No.  14,949,  1  Bond  163;  U.  S. 
V.  George,  25  P.  Cas.  No.  16,199,  3 
Dill.  431. 

Ala.— Keipp  V.  SUte,  49  Ala.  887 
("selling  lottery  tlckeU");  Hall  v. 
State,  15  Ala.  431. 

Cal. — Peo.  V.  Barnes,  66  Cal.  IG,  2 
P  493. 

Colo. — Chase  v.  Peo..  2  Colo.  628. 

Ga. — ^Toumana  t.  Slaton,  141  Or. 
796,  82  SE  231;  Rogers  v.  Brown,  138 
Ga.  750,  76  SE  1131;  Wellmaker  v. 
Terrell.  3  Ga.  A.  791,  60  SE  464  (hold- 
ing that  the  sUtement  In  a  bond  that 
tbe  principal  is  bound  to  appear  "to 
answer  the  charge  of  larceny  from 


the  person"  sufilclently  sUtes  the  of- 
fense with  which  the  principal  Is 
charged). 

111.— Young  V.  Peo.,  18  111.  666 
("stealing  from  the  store"  of  cerUln 
parties). 

Iowa. — SUte  V.  Merrlhew,  47  Iowa 
112,  29  AmR  464;  SUte  v.  Marshall, 
21  Iowa  143  ("seduction"). 

Ky.— Main  v.  Com.,  56  SW  970,  22 
KyL  228  (holding  that  a  bail  bond 
and  order  of  recognisance  describing 
the  offense  against  the  principal  as 
"breaking  an  out  house  and  stealing 
therefrom"  was  sufficient,  although 
tbe  offense  denounced  by  the  sUtute 
is  the  felonious  breaking  "any  out 
house  belonging  to  or  used  with  a 
dwelling  house."  as  the  description 
indicates  In  a  general  way  the  nature 
of  the  charge,  which  Is  all  that  Is  re- 
quired). 

Me  — SUU  T.  Howley,  72  Me.  662. 
Mass.— Com.  v.  Rutland,  IIB  Mass. 

817. 

Mich.— Daniels  v.  Peo.,  6  Mich.  881 
(holding  that  the  description  of  the 
offense  which  defendant  Is  held  to 
answer  as  "the  crime  of  attempting 
to  procure  an  abortion"  Is  sufficient 
and  that  the  facts  constituting  the 
offense  need  not  be  set  out). 

Nev. — SUte  V.  Blrchlm.  9  Nev.  95. 

Okl. — Terr.  v.  Conner.  17  Okl.  136, 
87  P  591  (holding  that  "obUinUg 
property  by  means  of  false  represen- 
utlona  and  pretenses"  Is  a  sufficient 
description). 

Tex.— Lowrie  v.  SUte.  48  Tex.  602; 
Turner  t.  Bute.  41  Tex.  649;  SUte 
v.  Franklin,  86  Tex.  497;  State  v. 
Brown,  34  Tex.  146;  Webb  v.  SUte,  32 
Tex.  652;  Barrera  v.  State.  32  Tex. 
644;  Goldthwalte  v.  SUte,  32  Tex. 
699;  Wilson  v.  State,  25  Tex.  169; 
SUllings  V.  SUte.  (Cr.  A.)  177  SW 
132;  Holley  v.  State,  70  Tex.  Cr.  611, 
157  SW  937;  Lewis  v.  SUte.  (Cr. 
A.)  47  SW  988;  Camp  v.  SUte.  39 
Tex.  Cr.  142,  45  SW  490;  Lockhart  v. 
State,  32  Tex.  Cr.  149,  22  SW  4131 
Vivian  V.  State,  16  Tex.  A.  262;  Wills 
v.  State.  4  Tex.  A.  613;  Morris  v, 
SUte,  4  Tex.  A.  657.  But  see  FoaUr 
V.  SUte,  27  Tex.  286  (descrtblng  of- 
fense as  assault  and  tottery  In  case 
of  aggravated  assault). 

a.  state  V.  Fuller,  128  Ala.  4S,  SO 
S  506;  Peo.  v.  Ct  Oyer  &  T.,  7  Hun 
(N.  Y.)  114  (holding  that,  wliere  six 
IndlctmenU  were  found  for  forgery 
on  the  same  day,  It  was  not  necessary 
that  the  recognisance  should  specify 
to  which  one  of  the  six  It  referred). 

[a]  Altihoagli  seTeral  offenses  sur 
he  obarged  In  dUfereat  counts  in  tbe 
Indictment,  a  recital  of  one  has  been 
held  sufficient.  Mooney  v.  Peo.,  81 
111.  134;  Peo.  v.  Dennis.  4  Mich.  609. 
69  AmD  338;  SUte  v.  Peyton,  32  Mo. 
A.  522;  Foster  v.  SUte,  38  Tex.  Cr. 
374.  42  SW  998. 

3.  SUte  V.  Soudriette,  105  Ind.  306, 
4  NE  860;  Allen  v.  Com.,  78  SW  1027, 
24  KyL  2267  (bond  held  not  invali- 
dated by  describing  the  offense  of 
violating  the  local  option  law  as 
"V.  L.  O.  L.");  Peo.  v.  Hanaw,  106 
Mich.  421,  64  NW  328  (holding  that 
a  bond  Is  not  void  because  of  a  mis- 
nomer of  the  offense);  Mills  v.  SUte, 
36  Tex.  Cr.  71,  86  SW  870  (holding 
that  a  description  of  the  offense  as 
carrying  "brass  knuckS"  instead  of 
"brass  knuckles"  is  not  fatal). 

[a]  irew  Tork,  under  Code  Cr. 
Proo.  S  684  providing  tbat  no  depart- 
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or  nxmeeessaTy  words  in  the  deseription  nuy  be 
treated  as  snrpliuage^ 

[(  237]  (b)  Naminc  the  Offeme.  Where  the  of- 
fense charged  can  be  deragnated  by  a  speeifle  name, 
it  is  sufficient  to  state  the  technical  name  oS.  the 
offense  vithont  settii^  out  the  elements  thereof 
or  the  facts."  But  where  the  offense  is  not  a  crime 


ure  from  the  form  or  mode  prescribed 
by  this  code  In  respect  to  any  plead- 
Insr  or  proceeding  nor  any  error  or 
mistake  therein  shall  render  It  In- 
Talld  unless  It  has  actually  preju- 
diced, *or  tended  to  prejudice,  de- 
fendant In  respect  to  a  substantial 
rlcht.  a  ball  bond  which  falls  to  cor- 
rectly state  the  ground  of  an  arrest, 
but  uses  an  abbreviation  therefor.  Is 
not  defective  unless  It  results  In  the 
prejudice  of  the  bondsman.  Peo.  v. 
Ruasel),  35  Misc.  76&,  72  NTS  1,  16  N. 
T.  Cr.  67  laft  67  App.  Dlv.  620  mem. 
74  NTS  1141  mem  (app  dism  171  N. 
T.  655  mem,  63  NB  1120  mem)]. 

[b]  MlsflescTlptlom  of  the  offense 
will  not  relieve  the  sureties.  Shreeve 
V.  Bute,  11  Ala.  676;  State  v.  Reamea, 
136  La.  48.  66  S  »3;  State  t.  Loeb, 
21  La.  Ann.  69». 

[c]  aefwMMs  to  ladletaMBt  or  la- 
fsnurtlom  may  cure  (1)  an  Insufll- 
cient  description  (Com.  t.  Merrlam,  7 
Allen  (Mass.)  356),  or  (2)  a  mlsre- 
cltal  in  the  recognisance  (Com.  v. 
Field,  11  Allen  (Hass.)  488). 

[d]  Where  fcorwUaaoe  ooBtalva 
a  oondlUon  that  the  aocwMd  wSl  not 
depart  without  leare  of  court.  It  may 
be  valid,  although  the  offense  Is  not 
properly  described  In  the  body  of  the 
Instrument.  U.  S.  v.  Atwill,  24  P. 
Cas.  No.  14,476;  State  v.  Arledge,  48 
La.  Ann.  774,  19  S  761;  State  v.Xoeb. 
21  La.  Ann.  699;  State  v.  Ansley,  13 
La.  Ann.  298;  State  v.  Qllbert,  10  La. 
Ann.  524;  Glldersleeve  V.  Peo.,  10 
Barb.  (N.  Y.)  36.  See  also  Stat*  T. 
Whitley,  40  Ala.  728. 

4.  Sweetser  v.  State,  4  Blackf. 
(Ind.)  628  (where  the  offense  was  de- 
scribed as  "assault  and  battery  with 
Intent  to  kill"  and  the  words  "with 
Intent  to  kill"  were  rejected  as  sur- 
plusage). See  also  Wilson  T.  State, 
26  Tex.  169;  Hodges  T.  State,  SO  Tex. 
493. 

B.  U.  S. — U.  S.  T.  Dunbar,  83  Fed. 
ISl,  27  CCA  488  (holding  that  in  a 
ball  recognisance  taken  under  Rev. 
St.  S  lOlT,  and  charging  "conspiracy 
to  defraud  the  United  States."  It  Is 
not  essential  to  state  the  person  or 
persons  with  whom  defendant  con- 
spired, nor  the  acts  done). 

Ala. — Holcombe  v.  State.  99  Ala. 
185,  12  S  794. 

Colo. — Prior  V.  Peo..  BS  Colo.  369. 
127  P  141  ("confidence  game");  Mar- 
maduke  v.  Peo..  45  Colo.  367.  101  P 
337  (holding  that  the  use  of  a  word 
which  ts  commonly  employed  to  des- 
ignate a  particular  criminal  offense 
is  sufficient  when  employed  In  a  re- 
cognizance to  show  that  an  Infraction 
of  that  particular  public  law  is 
meant). 

Qa. — Youmans  v.  Slaton.  141  Qa. 
796,  82  SB  231  ("assault  with  intent 
to  murder");  Vinson  v.  Northen.  94 
Oa.  698,  19  SB  991  (holding  that 
where  a  recognisance  was  conditioned 
for  the  appearance  of  the  accused  to 
answer  "for  the  offense  of  misde- 
meanor." It  contained  a  sufficient  de- 
scription of  the  offense). 

Ind. — State  t.  Hamer,  I  Ind.'  371. 

La. — State  v.  Loeb,  21  La.  Ann.  699 
("arson"). 

Mich.— Peo.  v.  Dennis.  4  Mich.  609. 
69  AmD  338  (where  a  recognisance 
was  conditioned  for  the  appefirance 
of  the  accused  to  answer  to  an  Indict- 
ment for  larceny,  without  describing 
what  larceny,  it  was  held  that  such 
a  form  was  sanctioned  by  long  and 
almost  uniform  usage,  and  that  there 
could  be  no  doubt  that  the  naming  of 
the  offense,  where   it  belongs  to  a 


class  which  has  a  dsflnite  and  well- 
understood  general   nsme^  is  auffl- 

cient). 

Nev. — State  v.  O'Keefe.  32  Nev.  SSI, 
lOS  P  2.  38  LRANS  309  and  note 
(holding  that  In  a  recognisance,  the 
details  of  the  offense  need  not  be 
stated  with  the  particularity  required 
by  Indictment,  but  it  suffices  if  any 
word  Is  used  by  way  of  recital  which 
is  commonly  employed  to  designate 
the  particular  offense);  State  v.  Blr- 
chlm,  9  Nev.  95. 

Okl.— Terr.  v.  Conner,  17  Okl.  136, 
140,  87  P  691  [clt  Cyt\. 

Or.— Belt  T.  Spaulding,  17  Or.  130. 
20  P  827. 

Tex. — Turner  v.  State,  41  Tex.  649; 
Gay  V.  State.  20  Tex.  604  ("steal- 
ing"'):  Wisdom  v.  State,  (Cr.  A.) 
S6  SW  756  (seduction);  Jones  v. 
aiate,  38  Tex.  Cr.  864,  43  SW  78,  70 
AmSR  751  (holding  that  a  recog- 
nisance reciting  that  defendant 
stands  charged  with  the  offense  of 
libel  is  sufficient  without  setting  out 
the  constituent  elements  of  the  of- 
fense); Couch  V.  State.  <Cr.  A.)  34 
SW  942. 

Utah.— State  v.  Davis,  37  Utah  363, 
76  P  867  ("abortion"), 

ia]  tadonMment  of  rMOgvlaaaoob 
f  the  name  of  the  offense  Is  in- 
dorsed on  the  recognisance  it  Is  suffi- 
cient, although  It  Ts  not  stated  In  It. 
TllUon  v.  State.  29  Kan.  452. 

[b]  Assault  to  m.xaAmt^~-A.  recog- 
nizance which  recites  that  the  ac- 
cused was  recognized  to  appear  to 
answer  a  charge  of  "assault  to  mur- 
der" is  sufflcleot.  Wills  V.  State.  4 
Tex.  A.  613. 

[c]  Anavlt  with  latmt  to  Wll^ 
Where  a  recognisance  requires  the 
accused  to  answer  an  accusation  for 
an  "assault  with  Intent  to  kill."  this 
Is  an  offense  for  which  the  accused 
might  be  convicted  of  the  assault  If 
not  also  of  the  intent  to  murder,  and 
it  Is  legally  sufficient.  Vaughan  v. 
Candler,  113  Oa.  9.  38  SE!  362; 
Hodges  V.  State,  29  Tex.  493. 

[d]  Wilnr  a  ooauMa  gaahlsrw— A 
recognisance  conditioned  for  the  ap- 
pearance of  the  ai^used  to  answer 
"for  the  offense  of  being  a  common 
gambler"  sufficiently  describes  the 
nature  and  character  of  the  offense 
charged.    Chase  v.  Peo.,  2  Colo.  628. 

6.  U.  S.  v.  Dunbar.  83  Fed.  161.  27 
CCA  488;  U.  S.  v.  Sauer,  78  Fed.  671; 
State  v.  Moore,  18  Del.  299,  46  A  669; 
Mitchell  V.  State.  (Tex.  Cr.  A.)  73 
SW  594;  Boyett  v.  State,  (Tex.  Cr. 
A.)  66  SW  495;  Ross  v.  State,  (Tex. 
Cr.  A.)  44  SW  492;  Shockley  v.  State, 
38  Tex.  Cr.  458,  42  SW  973;  Jones  v. 
State.  38  Tex.  Cr.  864,  48  SW  78.'  70 
AmSR  761 ;  Strain  v.  State,  (Tex.  Cr. 
A.)  48  SW  383;  Cogfin  t.  State.  38 
Tex.  Cr.  40,  40  SW  984;  Johnson  v. 
State,  38  Tex.  Cr.  26,  40  SW  982; 
Jackson  v.  State,  (Tex.  Cr.  A.)  40 
9W  287;  Wilson  v.  State,  (Tex.  Cr. 
A.)  40  SW  279;  Duffer  v.  State,  (Tex. 
Or.  A.)  38  SW  997;  Salmon  v.  State, 
(Tex.  Cr.  A.)  38  SW  995;  Ramsey  v. 
State.  36  Tex.  Cr.  892.  37  SW  880; 
Blacksbear  v.  State,  (Tex.  Cr.  A.) 
38  SW  222;  Clark  v.  State,  (Tex.  Cr. 
A.)  32  SW  901;  Pace  v.  State,  (Tex. 
Cr.  A.)  82  SW  697;  Heath  v.  State, 
(Tex.  Cr.  A.)  31  SW  669;  Balsey  v. 
State,  (Tex.  Cr.  A.)  30  SW  SS8;  Alli- 
son V.  Stats,  33  Tex.  Cr.  601,  26  SW 
1980;  Jackson  v.  State,  (Tex.  Cr.  A.) 
24  SW  902;  Hellman  v.  State,  (Tsx. 
Cr.  A.)  25  SW  1120;  Harkey  v.  State. 
(Tex.  Cr.  A.)  28  SW  421;  aBannon 
T.  State,  9  Tex.  A.  4CB  (where  the 


eo  nomine,  or,  in  other  words,  has  no  speeifle  name, 
charging  it  by  name  is  insufficient;  but  its  easentiil 
elements  must  be  specified  and  set  out.' 

{%  238]  (c)  Mut  Describe  a  PimiahaUe  OffeMi. 
The  rem^isanee,  when  required  to  deaeribe  the  of- 
fense, must  describe  sneh  a  one  as  will,  under  the  laws, 
justify  a  criminal  proseeatioa  and  punishment;* 

court  said:  "When  there  is  no  deOnl- 
tlon  In  general  or  direct  terms  of  as 
offence,  then  the  recognisance  ahould 
set  out  the  matters  and  things  which 
constitute  the  acts  which  the  atatnte 
proposes  to  punish");  Morris  St&t% 
4  Tex.  A,  66*.  ^ 
T.  U.  S.— U.  S.  T.  Hand.  Z<  F.  Cas. 
No.  lfi.296.  6  McLean  274. 

Cn\o. — ^Prlor  v.  Peo„  SS  Colo.  151. 
127  P  141:  Waters  v.  Peo,  4  Colo.  A 
97.  35  P  66. 

Conn. — ^Kingsbury  T.  Clark,  1  Coim. 
406. 

Qa.. — Candler  v.  Klrksey.  113  Ga. 
309,  38  SB  825.  84  AmSR  247; 
Vaughan  v.  Candler,  113  Qa.  ».  S8  SB 
362  (holding  that  a  recognisance 
conditioned 'for  the  appearance  of  the 
accused  to  answer  a  charge  of  as- 
sault with  Intent  to  kill  was  auffl- 
clent,  although  there  was  no  such 
offense  as  assault  with  Intent  to  kill, 
since  under  such  a  charge  the  ac- 
cused might  have  been  convicted  of 
nn  assault  or  of  an  assault  and  bat- 
tery); Nicholson  V.  State,  3  Oa.  SSS. 
Ky. — Simpson  v.  Com..  1  Dana  623L 
La. — State  v.  Sypher.  19  La.  Ann. 
71;  State  V.  Ollbert,  10  Za.  Ann.  624; 
State  V.  Rldgley.  10  La.  Ann.  SOS. 

Or.— Belt  V.  Spaulding,  17  Or.  13«l 
20  P  827. 

Utah.— State  v.  Davis.  27  Utah  368. 
75  P  867. 

Newfoundl. — Reg.  v.  CralclcsluuilL 
3  Newfoundl.  32,  60. 

[a]  In  Texae  under  former  arts 
308,  309  of  the  Code  of  Crlmlnai  Pro- 
cedure it  was  required,  in  case  of  a 
ball  bond,  "that  the  offense  of  which 
the  defendant  Is  accused,  be  distinctly 
named  In  the  bond,  and  that  It  appear 
therefrom  that  he  Is  accused  of  some 
offense  against  the  laws  of  the  state." 
But  in  case  of  a  recognisance  the 
same  accuracy  was  not  required  as  is 
case  of  a  bail  bond.  Construlns  these 
or  similar  provisions  see  Lowrie  v. 
State.  43  Tex.  602;  Patton  v.  State, 
35  Tex.  92;  Barrera  v.  State,  39  Tex. 
644;  Gonxales  v.  State.  31  Tex.  2*6: 
Thompson  v.  S  ta  te,  3 1  Tex.  1 M : 
Breeding  v.  State,  31  Tex.  94;  Adier 
V.  State.  IX  Tex.  61;  Tiemey  v,  StatCL 
31  Tex.  40;  Horton  v.  State,  30 
191;  Hill  V.  State.  27  Tex.  SOS;  Foster 
v.  State.  37  Tex.  236;  Wilson  v.  Statai 
26  Tex.  169;  State  t.  Cotton.  <  Tex. 
426;  Lawton  v.  State,  6  Tex.  27t: 
Heath  T.  State.  (Cr.  A.)  31  SW  669; 
Baiser  v.  Stats,  (Cr.  A.)  so  SW  SSS; 
Rboads  T.  State.  (Cr.  A.)  28  8W  4C7; 
Heath  V.  State.  (Cr.  A.\  28  SW  2*3: 
Allison  V.  State.  33  Tex.  Cr.  691. 
26  SW  1080;  Turner  v.  State.  3S  Tex. 
Cr.  103,  26  SW  62;  Harkey  v.  Sttt^ 
(Cr.  A.)  26  SW  423;  Short  t.  State. 
(Cr.  A)  25  SW  288;  Oilhoun  Stat^ 
(Cr.  A.)  26  SW  126:  Wilson  v.  Statd 
(Or.  A.)  24  SW  88;  Roe  v.  State,  (Cr. 
A.)  24  SW  88;  Morgan  v.  State.  32 
Tex.  Cr.  413.  28  SW  1107;  Henderaon 
v.  State,  (Cr.  A.)  33  SW  692;  Blevins 
V.  State,  (Cr.  A.)  33  SW  SSS;  F1«bi- 
ralng  V.  State.  (Cr.  A.)  22  SW  193S; 
Mulllnlx  V.  State,  32  Tex.  Cr.  US. 
22  SW  407;  Blklns  v.  State.  (Cr.  A.) 
22  SW  44;  Shackelford  v.  State,  <Cr. 
A)  22  SW  26;  Alderate  v.  State,  (Cr. 
A.)  22  SW  17;  Donahoe  v.  State,  (Gr. 
A.)  21  SW  372;  Johnaon  v.  State.  (Cr. 
A.)  21  SW  271;  Reed  v.  State.  (Gr.  A.) 


21  SW  864;  Daggett  v.  States  (Or. 
A.)  21  SW  860:  Morgan  T.  Stat^  (Cr. 
JlS  21  SW  260;  Yoknm  v.  8tat%  {Ck-. 
aJ  21  BW  191;  McDanlel  v.^tate. 
(Cr.  A.)  80  SW  1108;  Harris  Statsw 
(Cr.  A.)  20  SW  7*8;  Sanders  t.  Stat^ 
(O.  A.)  29  SW  SeO;  •  Edwards 
State,  89  Tex.  A.  4SS,  IS  SW  9S:  I« 


Por  Istes  eases,  drralopmsats  and  eluMffes  in  the  law  see  cumnlatlTe  Annotations,  same  title,  page  and  nou  nnsabw. 
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aod,  where  snefa  an  offense  is  not  described,  the 
recognizance  is  invalid." 

[f  239]  (d)  DisjnnctiTe  Wording  and  I>apliclt7. 
H  Uie  recognizance  describes  the  offense  in  an  sl- 
tenwtive  or  disjunctive  form,  such  description  will 
render  it  invalid.*  And  it  may  also  be  bad  for  dn- 
plicity.»» 

[t  240]  (6)  latmt  of  Accused.  Where,  under 
the  statute,  a  recognizance  should  name  and  de- 
scribe the  offense  of  which  defendant  is  accused,  a 
failme  tfaoein  to  state  that  the  act  of  the  person 
was  committed  knowingly  or  with  felonious  intent, 
soeh  deser^tion  being,  under  the  statute,  essential 
to  the  offense,,  is  a  ddlect  and  will  render  the  bond 
inTidid;'^  but  in  some  cases  the  recital  of  the  of- 
fense may  be  construed  as  meaning  a  felonious  or  a 
fraadulent  intent  on  the  part  of  the  accused.^' 


[$  241]  (f)  Venna  of  Offense.  The  venue  of 
the  offense  need  not  be  stated  in  a  bond  or  in  a 
recognizance,^'  unless  the  statute  provide  that  it 
must  appear  in  the  recognizance  that  defendwt  is 
accused  of  some  erime  against  the  laws  of  the 
state  and  it  has  been  held  to  he  no  objection-  to 
the  validity  of  a  recognizance  that  the  crime  is 
stated  therein  to  have  been  eommitted  in  another 
county  than  that  of  the  eourt  to  which  the  recog* 
nizance  is  taken.^' 

[i  242}  (c)  Variance  between  Charge  or  In- 
dictment uid  Recognizance.  Li  the  alxwnee 
of  statute  otherwise,  where  the  offense  stated 
in  the  bail  bond  or  recognisance  is  different 
from  that  with  which  accused  stands  charged, 
it  will  invalidate  the  undertaking,**  unless  the 


Roae  T.  State,  29  Tex.  A.  216,  15  SW 
31;  Vivian  v.  SUte,  IS  Tex.  A.  262; 
McOee  v.  SUte,  11  Tex.  A.  620;  Rob- 
inson V.  State,  11  Tex.  A.  309;  Mor- 
ris V.  State,  4  Tex.  A.  Foard  v. 
State,  3  Tex.  A.  &56.  But  compare 
present  Code  Cr.  Proc.  arts  308,  809. 

[b1  OffMUM  ohargvd  mnst  d*  In- 
Alotebl*. — It  is  not  necessary  to  re- 
cite in  a  recognizance  the  specific 
charge;  but.  If  this  is  attempted,  the 
charge  must  be  one  for  which  an 
Indictment  will  lie;  otherwise,  the 
recognisance  will  b«  void.  Cotton  v. 
State.  7  Tex.  647;  Dalley  v.  SUte,  4 
Tex.  417. 

[o]  Befmao*  to  iafllatment.— (1) 
While  It  IB  true  that  the  recognisance 
must  recite  an  offenae  agamst  the 
laws  of  the  atate,  yet,  If  It  recites 
the  offense  set  forth  In  the  Indict- 
ment, It  Is  sufficient.  Alford  v.  State, 
81  Tex.  Cr.  286,  20  SW  653.  <2>  And 
where.  It  sufficiently  appears,  from 
a  description  of  the  offense  charged 
In  the  indictment,  that  It  Is  an  of- 
fense against  the  laws  of  the  atate,  a 
recognizance  taken  for  the  upear- 
ance  of  the  accused  Is  valid,  Thraah 
V.  State,  16  Tex.  A.  271. 

[d]  BaferaBee  to  eomplaiiit.— 
Where  It  was  objected  to  a  recogni- 
sance which  recited  that  the  accused 
— Tia  charged  "with  the  crime  of 
nowlngly  receiving  stolen  goods,  as 
more  fully  set  forth  in  said  com- 
plaint" which  had  been  previously 
referred  to,  that  It  recited  no  crime 
known  to  the  laws  of  the  state,  the 
court  held  that  It  was  sutncient  if 
tbe  complaint  set  forth  the  crime  in 
proper  form.  Com.  v.  Herrlam,  7 
Allen  (Mass.)  856. 

8.    Slmpaon  v.  Com.,  1  Dana  (Ky.) 
B23;  Com.  v.  West,  1  Dana  (Ky.)  16E 
<IioIdlng  that,  where  the  condition  of 
a  recognizance  was  to  appear  and  an- 
swer a  charge  of  "gaming,"  without 
describing  tbe  kind  of  game,  so  that 
It   could  appear  whether  It  was  in- 
dictable, the  recognizance  was  bad); 
West  V.  Com.,  3  J.  J.  Marsh.  (Ky.) 
641    (holding  that  a  recognizance  to 
appear  and  answer  an  indictment  for 
••^mlng"  Is  Invalid;  there  being  no 
law    authorizing   an   indictment  for 
«amlng>:  State  v.  Gibson.  23  La.  Ann. 
«98;    State  v.  Rldgley,  10   La.  Ann. 
S02;    Sively  v.   State.   44   Tex.  274; 
Jacltaon  v.  State,  (Tex.  Cr.  A.)  24  SW 
902;   Bowman  v.  State,  (Tex.  A.)  13 
SW  lOOS.     See  also  Stewart  v.  State, 
37  Tex.  576;  Moore  v.  State,  34  Tex. 
138:  State  v.  Hotchklss.  30  Tex.  162; 
UcE>onough  v.  State,  19  Tex.  293; 
Bowen  v.  State,  28  Tex.  A.  108.  12 
SW  41»:  Kramer  v.  State,  18  Tex  A. 
IS:   Riviere  v.  State,  7  Tex.  A.  65; 
ICcI^ren  v.  State.  3  Tex.  A.  680; 
Wraybourn  v.  State,  2  Tex.  A.  7; 
Coney  v.  State,  1  Tex.  A.  62. 

Caj  ZUuatratloaa^d)  A  ball 
bona  which  recites  the  defense  as 
"unlawfully  selling  mortgaged  prop- 
erty*' describes  no  offense  under  the 
Iaws  of  Texaa,    Cravey  v.  State,  26 


Tex.  A.  84.  9  SW  62.  (2)  A  Judg- 
ment on  a  recognizance  which  re- 
cites the  charge  to  be  the  "exhibiting 
a  circus  without  first  obtaining  a 
licence  according  to  law"  cannot  be 
supported,  where  the  statute  makes 
it  indictable  to  exhibit  a  circus  for 
hire,  pay,  or  emolument,  without  li- 
cense. Badger  v.  State,  6  Ala.  21. 
(3)  So  where  a  recognizance  recited 
that  the  accused  was  charged  with 
"unlawfully  marrying  Lilla  Prince, 
he.  the  said  Luctan  La  Rose,  then 
and  there  having  a  wife  living."  the 
recognizance  was  void  for  falling  to 
show  that  the  marriage  occurred  in 
the  atate.  that  being  eaaentlal  to  the 
commlaalon  of  the  crime  of  bigamy 
under  the  atate  laws.  La  Rose  v. 
State,  29  Tex.  A.  215,  15  SW  33. 

0.  Davidson  v.  State.  (Tex.  Cr.  A.) 
46  SW  488;  Toung  v.  State,  (Tex.  Cr. 
A.)  42  SW  664:  Polly  v.  State,  (Tex. 
Cr.  A.)  40  fiW  288;  Strey  v.  State, 
(Tex.  Cr.  A.)  40  SW  279;  Lowery  v. 
State,  (Tex.  Cr.  A.)  38  SW  609: 
Bailey  v.  State,  (Tex.  Cr.  A.)  34  SW 
116;  Whitehead  v.  State,  35  Tex.  Cr. 
437.  34  SW  114;  Knight  v.  State,  (Tex. 
Cr.  A.)  24  SW  103;  Garaa  v.  SUte, 
(Tex.  Cr.  A.)  22  SW  189;  Parker  v. 
State.  (Tex.  Cr.  A.)  20  SW  707;  Hart 
v.  State,  2  Tex.  A.  39. 

[a]  "OarrjrlBf  on  or  abont." — A 
recognizance  has  been  held  Invalid 
which  described  the  offense  as  "car- 
rying on  or  about"  the  person  a 
weapon.  Walker  v.  State,  32  Tex. 
Cr.  &17.  24  SW  ft«9;  Kennedy  v. 
State,  .  (Tex.  Cr.  AJ  24  SW  901; 
Burrows  v.  State,  (Tex.  A.)  17  SW 
267. 

[b]  '«Oi^  laatead  off  "aad."— Where 
the  Information  charged  defendant 
with  aendtng  and  delivering  a  certain 
threatening  letter  with  a  view  of 
extorting  money,  property,  things  of 
value  "and"  advantage,  etc.,  and  the 
recognizance  reciting  the  offense 
charged  defendant  with  unlawfully 
and  knowingly  sending  and  delivering 
a  written  letter  with  a  view  of  ex- 
torting money,  property,  "or"  a  thing 
of  value,  the  recognizance  was 
fatally  defective,  owing  to  the  fact 
that  the  disjunctive  "or."  Instead  of 
the  conjunctive  "and,"  waa  used  in 
reciting  the  offense.  Wells  v.  State, 
(Tex.  Cr.  A.)  21  SW  370. 

10.  Hutchinson  v.  State.  4  Tex. 
A,  436  (where  the  bond  was  to  an- 
swer "for  theft,  receiving  and  con- 
cealing stolen  property"). 

[a]  Two  chargea.  where  a  ball 
bond  required  the  accused  to  appear 
and  answer  "such  Indictments  or  In- 
dictment as  may  be  preferred  against 
him."  and  then,  without  naming  any 
offense,  proceeded  to  describe  two 
separate  charges  of  theft.  It  was 
held  to  be  InBUfficlent.  Pat  ton  v. 
State,  36  Tex.  92. 

[  b  ]  But  where  th  ere  are  two 
ooanta  In  an  Indlotnent,  one  for 
forgery  and  the  other  for  uttering  a 
forged  Instrument,  a  bpn^  racltin; 


both  offenses  Is  not  bad  for  duplicity. 
Douglass  v.  State,  26  Tex.  A.  248,  9 
SW  733.  See  also  Balrd  v.  Com.,  2 
Duv.  (Ky.)  78  (where  a  recognizance 
to  appear  to  answer  two  separate 
Indictments  tor  the  same  act  waa 
held  valid). 

11.  U.  3.  v.  Sauer,  73  Fed.  671 
(holding  that,  where  a  recognizance 
charged  defendant  with  concealing 
smuggled  goods,  but  did  not  state 
that  he  did  so  knowing  the  same  to 
be  smuggled,  it  waa  Invalid);  Allison 
V.  State,  33  Tex.  Cr.  fiOl,  36  SW  1080: 
Stance!  v.  State.  «  Tex.  A.  460. 

ta]  Deaorlpnon  held  anffielent.— 
"Willfully  and  'wantlngly'  killing  a 
certain  dog,"  the  word  "wantlngly" 
being  equivalent  to  "wantonly,'"  or 
Idem  sonans  with  it,  or  to  be  struck 
out  as  surplusage.  Smith  v.  State,  36 
Tex.  317. 

15.  State  V.  Williams,  17  Ark. 
371  (where  the  bond  recited  that  de- 
fendant was  to  appear  and  answer  to 
the  state  "upon  a  charge  of  killing 
one  Thomas  Wheeler");  State  v. 
O'Keefe,  32  Nev.  331,  341,  108  P  2, 
38  LRANS  309  (holding  that,  under 
Cr.  Prac.  Act  S  611  [Comp.  L.  f 
4476];  Civ.  Proc.  Act  9  71  tComp.  L. 
S  3166],  a  recognizance  reciting  that 
"an  Indictment  had  been  found  charg- 
ing Wbealon  with  the  crime  of  ut- 
tering and  passing  false  paper,"  etc 
sufficiently  designated  the  crime 
without  stating  that  the  falae  paper 
was  passed  with  Intent  to  defraud). 

13.  Adams  v.  (Sovernor,  22  Ga.  417 
(omission  of  a  statement  that  the 
offense  was  committed  In  the  state 
doea  not  per  ae  render  tbe  recogni- 
sance void) ;  CundUC  V.  State.  38  Tex. 
641. 

[a]  WalTlng-  examination  and  ask- 
ing bail  is  a  concession  of  Jurisdlo- 
tlon  and  obviates  the  necessity  of  a 
recital  of  the  venue  In  the  recogni- 
zance. Harris  v.  State,  60  Ark.  209, 
29  SW  640. 

14.  La  Rose  v.  State.  29  Tex.  A. 
215.  15  SW  33  (holding  that,  where 
defendant  was  accused  of  bigamy, 
the  recognizance  should  show  that 
the  unlawful  marriage  was  contract- 
ed In  tbe  state,  this  being  essential 
to  the  crime  of  bigamy  under  the 
laws  of  Texas). 

16.  Dean  v.  State.  10  Mlsa  200. 
But  see  Com.  v.  Nlckola,  33  SW  946, 
17  KyL  1173  (holding  that  a  baU 
bond,  conditioned  that  defendant 
shall  appear  In  the  police  court  In  a 
certain  town,  and  shall  render  him- 
self amenable  to  the  orders  of  such 
court  in  the  prosecution  of  a  charge 
of  unlawfully  Belling  liquor  In  an- 
other county,  is  void). 

le.  U.  S.— Dillingham  v.  U.  S.,  7 
P.  Cas.  No.  8.913,  2  Wash.  C.  C.  423, 

Ala. — Gray  v.  State,  43  Ala.  41. 

Cal.— Peo.  V.  Hunter.  10  Cal.  602. 

La. — State  v,  Gibson,  23  La.  Ann. 
698. 

Mo. — State  V.  Rogers.  36  Mo.  138. 
Tex. — Vanwey  v.  State.  44  Tex,  112; 
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vaiianee  is  an  immaterial  one,^^ 
Betwera  indietnimt  and  lecogniniice.   The  f  aet 

that  the  description  of  the  offense  in  the  bail  bond 
or  recognizance  varies  from  that  set  forth  in  the 
information  or  indictment  will  not  avoid  the  un- 
dertaking if  it  in  substance  describes  the  offense 
charged.^^  But  if  the  variance  is  a  substantial  one, 
and  the  bond  or  the  recognizance  names  or  de- 
scribes a  different  offense  from  that  chained  in  the 
indictment,  although  it  describes  one  of  the  same 


general  class  or  nature,  the  sureties .  will  not  be 
boond.^*  However,  it  has  been  held  that  a  bail 
bond  or  a  rec<^nuance  will  not  be  vitiated  where 
the  offense  dea^bed  therein  is  of  a  lower  grade 
and  forms  an  element  of  the  greater  offense  charged 
in  the  indictment.'^  .  So  also  it  has  been  held  that 
a  bail  bond  or  a  recognizance  desoribing  an  offense 
is  not  invalidated  by  an  indictment,  found  there- 
after, describing  another  offense.** 

243]   h.  Bedtal  of  Authority  or  JnriBdictioiL 


Turner  v.  State,  41  Tex.  549;  State 
V.  Gordon,  41  Tex.  510;  Moore  v. 
State,  34  Tex.  138;  Barrera  v.  State, 
32  Tex.  644;  Foater  v.  State,.  27  Tex. 
286;  Hargrove  v.  State,  (Cr.  A.)  76 
SW  926;  Wilson  v.  State,  (Cr.  A.)  40 
SW  279;  AddlaoQ  v.  State,  14  Tex.  A. 
668. 

[a]  la  Ken— a  a  person  accused 
may  be  required  to  slve  bail  to  ap- 

Jiear  and  answer  to  another  and  dif- 
erent  charge  from  that  alleged  In 
the  complaint  and  affidavit  on  which 
he  Is  arrested.  Redmond  v.  State,  12 
Kan.  172. 

[b]  iradsr  tlie  OUafcoma  atstnte 
defendant  may  be  properly  bound 
over  for  an  offense  other  than  that 
charged  In  the  complaint  or- warrant. 
Trlml>le  v.  Terr.,  IB  Okl.  S20,  86  P 
64. 

IT.  State  V.  Rowe,  42  8.  C.  L.  17 
(variance  between  recognlxance  and 
warrant  to  arrest);  Dyches  v.  State, 
24  Tex.  266  (holding  that  the  sure- 
ties will  not  be  relieved  because  the 
accused  Is  conditioned  to  answer  a 
charge  of  murder.  If  one  Is  found, 
while  the  affidavit  on  which  the  pris- 
oner was  brought  before  the  magis- 
trate charged  an  assault  with  intent 
to  kill);  Allphln  v.  State,  (Tex.  Cr. 
A.)  26  SW  61;  Coleman  v.  State,  32 
Tex.  Cr.  596,  26  SW  286;  Nash  v. 
State,  32  Tex.  Cr.  368,  24  SW  82.  26 
SW  412;  Allen  v.  Com.,  90  V4,  856. 
18  SE  437. 

[a]  Braoujinaiu  words. — ^Where 
the  accused  Is  charged  with  the 
statutory  offensb  of  offer ing  to  bribe 
a  witness.  In  order  to  avoid  service, 
and  the  bail  bond  uses  the  word 
"evade"  instead  of  "avoid,"  the  vari- 
ance Is  Immaterial,  since  the  words 
are  synonymous.  Hill  v.  State,  15 
Tex.  A.  530. 

IB.  Ala. — Holcombe  v.  State,  99 
Ala.  185,  12  8  794;  Welch  v.  SUte, 
36  Ala.  277;  Rowie  t.  State,  1  Ala. 
113. 

Cal. — Peo.  V.  Eaton,  41  Cal.  657. 

111. — Mooney  v.  Peo.,  81  III.  184; 
Graves  v.  Peo.,  11  111.  642. 

La. — State  v,  Ansley,  18  Xa.,  Ann. 
298 

Mich.— Peo.  v.  Tuthlll.  39  Mich. 
262;  Peo.  v.  Gordon,  39  Mich.  269. 

Mo.— State  v.  Mudd,  232  Mo.  664, 
134  SW  662  (Information  charging 
larceny  from  a  dwelling  house,  and 
recognisance  charging  burglary). 

N.  T.— Peo.  V.  Brown,  IS  NTS  320. 

Tex. — O'Neal  v.  State,  36  Tex.  130; 
Collins  v.  State,  16  Tex.  A.  274. 

[a]  ZUnatrmtlons  of  Immatsirlal 
▼arUuios, — (1)  Where  the  indictment 
was  for  "assault  with  intent  to  mur- 
der," and  the  recognlEance  stated 
the  charge  as  assault  and  Intent  to 
murder.  Colquitt  v.  Bond,  69  Ga. 
361.  (2)  Where  the  recognizance  de- 
scribes the  offense  as  "assault  with 
Intent  to  kill,"  while  the  Indictment 
is  for  "assault  with  Intent  to  kill 
and  murder."  State  v,  Hotchktss,  30 
Tex.  162.  (3)  Where  the  Indictment 
charges  an  assault  with  Intent  to 
murder,  and  the  recognisance  states 
that  the  accused  was  charged  with  an 
aifgravated  assault  and  was  convict- 
ed of  that  offense.  Morrison  v.  State, 
87  Tex.  Cr.  601.  40  SW  691.  (4) 
Where  an  Indictment  was  found  for 
burglary  and  larceny,  and  the  ac- 
cused recognized  to  appear  and  an- 
swer to  only  the  crime  of  burglary. 
State  v.  Peyton,  32  Mo.  A.  522.  (5) 


Where  the  recognisance  sets  forth 
the  offense  as  assault  with  intent  to 
commit  rape,  and  the  Indictment  falls 
to  sufficiently  charge  such  offense 
and  charges  only  aggravated  assault. 
Langan  v.  State,  27  Tex.  A.  498,  11 
SW  521.  (6)  Where  the  recognisance 
describes  the  offense  as  malicious 
mischief,  and  the  Indictment  Is  for 
Intentionally  injuring  telegnwh 
wires.  Welch  v.  State.  36  Ala.  377. 
(7)  So  also  a  recognisance  condi- 
tioned to  appear  and  answer  a  charge 
of  forgery  Is  not  void  because  the 
Indictment  Is  for  uttering  and  pub- 
lishing as  true  a  false  and  forged 
order  for  the  payment  of  money. 
State  v.  Ansley,  13  La.  Ann.  298. 

[b]  Joint  uid  tunwnX  Indiotmsnt. 
—Where  the  accused  was  bound  over 
to  answer  an  Indictment  for  bur- 
glary and  grand  larceny,  although 
the  Indictment  was  for  either  or  both, 
separately,  and  not  Jointly,  the  bail 
bond  would  be  applicable  to  such  a 
flnding  of  the  grand  jury.  Holcombe 
V.  State,  99  Ala.  185,  12  S  794. 

[c]  A  sUght  Taxlanos  betweea  ths 
nauM  in  the  indictment  and  that  In 
the  recognisance  will  not  avoid  the 
latter  instrument.  Peo.  v.  Eaton,  41 
Cal.  657;  Graves  v.  Peo.,  11  111.  642. 
Compare  Robinson  v.  State,  30  Tex. 
487. 

id]  Bftta  of  ladlotBUBt.— Where  a 
1  bond  erroneously  stated  the  date 
of  the  indictment  under  which  the 
accused  stood  charged,  the  mistake 
was  Immaterial.  Blaln  v.  State,  84 
Tex.  Cr.  417.  31  SW  366. 

[e]  In  lUssisalppl  Code  (1892)  i 
1395,  provides  that  all  bonds  and 
recognizances  taken  in  criminal  cases, 
whether  they  describe  the  offense 
actually  committed  or  not,  shall  hold 
the  party  bound  thereby  to  answer 
as  to  the  offence  actually  commit- 
ted, and  shall  be  valid  for  that  pur- 
pose unless  discharged  by  the  court; 
hence,  where  a  bond  was  conditioned 
that  the  principal  appear  to  answer 
the  charge  of  robbery,  and  the  prin- 
cipal failed  to  appear  to  answer  a 
charge  of  grand  larceny,  for  which 
he  had  been  indicted,  a  Judgment  In 
favor  of  the  state  on  the  bond  was 
proper.  Smith  v.  State,  86  Miss.  316, 
38  S  319. 

IS.  Pack  v.  State.  23  Ark.  236; 
Taliaferro  v.  Steele,  14  La.  Ann.  666; 
Vanwey  v.  State,  44  Tex.  112;  Turn- 
er V.  State.  41  Tex.  549;  State  v. 
Gordon,  41  Tex.  610;  Duke  v.  State, 
35  Tex.  424;  Youngman  v.  State.  38 
Tex.  Cr.  469.  42  SW  9S8.  43  SW  519; 
Jackson  v.  State,  (Tex.  Cr.  A.)  40 
SW  287;  Draughan  v.  State,  35  Tex. 
Cr.  51,  36  SW  667;  McDanlel  v.  State, 
(Tex.  Cr.  A.)  20  SW  1108:  Bowen  v. 
State.  28  Tex.  A.  103,  12  SW  413; 
Douglass  V.  State,  26  Tex.  A.  248,  9 
SW  733. 

[a]  ZUaatrattons  of  material  vaM- 
ano*. — (1)  Where  the  Indictment  was 
for  an  aggravated  assault,  but  the 
bond  described  the  offense  as  assault 
and  battery.  Foster  v.  State,  27  Tex. 
236.  (2)  Where  the  Indictment  was 
for  assault  with  intent  to  commit 
rape,  and  the  offense  was  described 
in  the  bond  as  rape.  *  State  v.  Forno, 
14  La.  Ann.  456.  (8)  Where  the  in- 
dictment was  for  resisting  an  officer, 
and  the  bond  described  the  offense  as 
an  aggravated  assault.  Smalley  v. 
State.  3  Tex.  A.  202  [overr  State  v. 
Angell.  37  Tex.  357  r  McCoy  v.  State, 


37  Tex.  219].  (4)  Where  the  re- 
cognizance described  the  offense  as 
selling  liquor  In  quantities  'larger" 
than  one  gallon,  while  the  indictment 
was  tor  selling  In  quantities  "lesri" 
than  one  gallon.  Reese  v.  Peo.,  11  111. 
A,  346.  (6)  Where  th«  reoognlsanee 
does  not  describe  the  property  as  be> 
Ing  the  property  of  the  same  persons 
as  those  who  are  named  In  the  in- 
dlctment  as  the  owners  thereof.  Ke- 
Adams  T.  State,  10  Tex.  A.  S17. 

90.  State  V.  Tennant,  30  La.  Ann. 
862;  State  v.  Cunningham,  10  Ln.  Ann. 
398;  Peo.  v.  Hanaw.  106  Mich.  421.  S4 
NW  328  (holding  that  a  recognisance 
conditioned  for  the  appearance  of  the 
accused  to  answer  an  Information  on 
file  against  him  for  burglary  is  suffi- 
cient to  bind  him  to  appear  to  an- 
swer a  charge  of  feloniously  break- 
ing Into  and  entering  In  the  night- 
time, a  building  not  adjoined  to  nor 
occupied  as,  a  dwelling  house,  with 
the  Intent  to  commit  the  crime  of 
larceny,  under  Howell  Annot.  St.  | 
9486,  [Comp.  L.  S  11,869],  providing 
that  actions  on  recognlnnces  i^tall 
not  be  defeated  by  defects  of  form, 
etc..  In  the  recognizance).  See  nlso 
Campbell  v.  State,  18  Ind.  375,  81 
AmD  363. 

SI.  Toumans  v.  Slaton.  141  Qa.  T96, 
82  SB  231;  Peo.  v.  Meacham,  T4  XIL 
292  (holding  that,  if  the  accused  has 
been  examined  and  committed  for 
some  bailable  offense,  and  a  reoosnl- 
zance  has  been  given  for  his  appear- 
ance, the  Instrument  '  ts  valld^  al- 
though he  has  been  subsequently  in- 
dicted for  another  offense) ;  Com.  t. 
Lester,  10  Ky.  Op.  «S0. 

[a]  'Vail  bonds  are  often  ytwa 
before  the  Indiotnent  is  found,  and 
when  It  Is  Impossible  to  know  to 
which  of  several  closely  related 
crimes  the  particular  offense  applies. 
If  the  greater  offense  named  In  the 
bond  Includes  the  smaller  offense 
charged  In  the  indictment,  or  vice 
versa.  If  the  smaller  offense  named 
In  the  bond  forms  an  element  of  the 
greater  offense  named  In  the  Indict- 
ment, or  If  the  two  offenses  contain 
a  common  element,  the  security  wUl 
In  either  case  be  required  to  produce 
the  body  of  his  principal  to  answer 
the  Indictment."  Wells  v.  Terrdl, 
121  Oa.  3«8,  372,  49  SB  n». 

n>]  On  BaBis  svUenee^If  the  ae- 
cnsed  Is  Indicted  on  the  same  evi- 
dence for  a  dtfferefft  offense  from 
that  for  which  he  was  held  to  ball, 
this  will  not  Invalidate  the  recogni- 
zance. State  V.  Bryant,  66  Iowa  4S1. 
8  NW  308. 

[c]  Amsndinff  lafonnation. — (l> 
A  recognisance  Is  not  Invalidated  by 
amending  the  Information.  Carter  v. 
Peo.,  122  ni.  A.  77.  (2)  And  de- 
fendant is  required  to  appear  and  an- 
swer the  charge  set  out  In  the  amend- 
ed information.  Jones  v.  State.  71 
Kan.  771,  86  P  802. 

[d]  Tarlaaoe  between  mWtaw 
and  indlotmeat.—- Where  a  person  un- 
der Indictment  for  assault,  abduc- 
tion, and  kidnapping  was  committed 
to  Jail  for  failure  to  recognise  with 
sureties  to  answer  an  Indictment  toe 
kidnapping,  and  afterward  entered 
Into  a  .recognisance  .bondltloned  that 
he  should  answer  td  an  Indictment 
against  him  for  assault,  abdncttoab. 
and  kidnapping,  the  nndertaklnv  was 
held  to  be  valid,  although  after  the 
taking  of  the  recognlaance,  but  be- 


For  isfsr  oasea,  OereiopnuvlB  and  ahaB|rei  Iq  the  law  see  cymvlfttlve  AnnQtatlons,  same  title,  m»  and  ii^b  nnm^. 
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[6C.J.]  looa 


It  should  appear,  from  the  nature  and  character 
of  the  reeognisanee  as  evidmeed  by  its  general 
temia,  recitals,  and  conditions,  that  the  magistrate 
or  officer  taking  the  same  had  authority  to  do  so.^^ 
But  it  is  not  necessary  that  the  particular  facts 
shoTing  the  jurisdiction  be  stated  if  it  appears 
from  the  instrument  that  the  magistrate  or  officer 
taktog  the  same  had  authority  to  so  act  in  that 
class  of  cases  to  which  the  offense  allied  to  have 
been  committed  by  defendant  belongs.^'  If  it  ap- 
peals from  indorsements  on  the  bond  or  recitals 
therein  ^*  that  the  officer  or  magistrate  taking  snch 
bond  did  not  have  authority  or  jurisdiction  to  act 
in  the  matter,  the  bond  will  be  Toid.^° 

Becitals  as  to  where  taken.  The  venue  in  the  mar- 
gin of  a  recognizance,  giving  the  name  of  the  state 
and  county,  will  sufBciently  indicate  where  it  was 


taken,^'  although  it  has  been  held  that  a  recog- 
nizance need  not  show  on  its  face  the  court  m 

which  it  was  taken.'^ 

244]    L  Bedtal  of  Prior  Proceedings.    It  is 

not  essential  to  the  validity  of  a  recognizance  that 
it  recite  the  special  circumstances  tmder  which  it 
was  taken  or  detail  the  proceedings  leading  up  to 
the  admission  of  the  party  to  bail.  If  there  is 
sufficient  stated  therein  from  which  the  r^^Iarity 
of  the  proceedings  may  be  presumed,  as  where  the 
recognizance  contains  a  condition  to  do  some  act, 
for  the  doing  of  which  such  an  obligation  may  prop- 
erly be  taken,  and  the  court  or  officer  before  whom 
it  was  acknowledged  had  authority  by  law  to  act  in 
cases  of  that  general  description,  the  recognizance 
is  valid. Thus,  although  the  bail  bond  or  recog- 
nizance should  show  that  the  accusation  was  legally 


fore  the  Buretlei  thereon  were  de- 
faulted, the  charge  of  kidnapping 
was  abandoned.  Com.  v.  Field,  11 
Allen  (HaBs.)  488. 

as.  GsL— Nicholson  v.  State,  2  Oa. 
368. 

Ky.— Com.  v.  Nichols,  SS  SW  946, 
17  KyL  1178. 

Hlnn. — State  v.  Grant.  10  Minn.  39. 
Ma— State  v.  Ralley,  3S  Mo.  168; 
State  V.  Randolph  22  Mo.  474. 

Mont — State  v.  Lasool,  30  Mont. 
472,  76  P  1044. 

Nebr. — Holmes  V.  State,  17  Nebr. 
73.  22  NW  232. 

N.  T. — GllderHleeve  v,  Peo.,  10 
Barb.  35:  Peo.  v.  Kane,  4  Den.  630. 

Or. — Malheur  County  v.  Carter,  52 
Or.  616,  98  P  489. 

Va, — Cannon  v.  Com.,  96  Va.  573, 
32  SB  33. 

[a3  Desoilptlon  of  offeiise. — 
'  Where  a  recognizance  is  taken  by  a 
court  of  limited  Jurisdiction,  the  of- 
fense with  which  the  accuaed  is 
charged  should  be  so  described  there- 
in that  It  win  appear  that  the  said 
court  had  power  to  admit  to  ball. 
Chase  v.  Peo,,  2  Colo.  528;  State  v. 
Howley.  78  Me.  5B2;  Peo.  v.  Koeber, 
7  Hin  (N.  T.>  S9.  See  generally  su- 
pra S§  235-242. 

S3.  U.  S.— Dillingham  v.  U.  S.,  7 
P.  Cas.  No.  8.918.  2  Wash.  C.  C.  422; 
U.  S.  V.  Oeorge,  26  F.  Cas.  No.  16,199, 
t  Dill.  431. 

Ala. — Goodwin  v.  Oovemor,  1  Stew. 
*  P.  466. 

Colo. — Chase  v.  Peo..  3  Colo.  628 
(holding  that  the  recital  of  the  of- 
fense and  the  official  character  of 
the  magistrate  are  enough). 

111. — Qallagher  v.  Peo.,  91  111.  690. 
Ind. — State  V.  Hamer,  2  Ind.  871. 
Kan. — State  v.  Terrell.  29  Kan. 
S63 ;  McLaughlin  v.  State.  10  Kan. 
681  (holding  that  a  criminal  recogni- 
sance which  contains  the  penalty 
and  condition  required  by  law  need 
not  recite  the  steps  in  the  prosecu- 
tion giving  the  offtcer  authority  to  re- 
quire tbe  recognisance). 

Mass. — Com.  v.  Merrlam,  7  Allen 
366. 

Mich. — Peo.  V.  Freeman.  20  Mich. 
413. 

Minn. — State  v.  Perry,  28  Minn.  455, 
10  NW  778. 

Mo. — State  V.  HolUorf.  61  Mo.  A. 
516. 

Nebr. — Shupe  v.  State,  40  Nebr.  524. 
59  NW  100. 

N.  T. — Champlaln  v.  Peo.,  2  N.  T. 
82. 

R.  I. — State  T.  Edgerton,  13  R.  I. 
104. 

Va. — Cannon  v.  Com.,  96  Va,  678, 
32    SB  38. 

[al       lUwrtrstlons^d)    The  re- 

coe^isance  will  be  sufficient  If  it 
shows  at  what  court  the  accused  la 
to  appear,  and  from  the  description 
3f  the  offense  It  appears  that  the 
Tiaslstrate  could  take  the  same. 
3ta.te  V.  Ollmore,  81  Me.  405,  16  A 
139.  17  A  816  [but  see  the  earlier 
auMs  in  this  state.  State  v.  Wormeil, 


33  Me.  200;  State  v.  Magrath,  81  Me. 
469;  State  v.  Smith,  2  Me.  62];  State 
V.  Crowley,  60  Me.  103;  State  V. 
Hatch,  59  Me.  410.  (2)  So  where  a 
recognizance  taken  before  a  magis- 
trate authorized  to  take  halt  In  all 
cases  is  conditioned  for  the  appear- 
ance of  the  accused  to  answer  a 
charge  of  forgery.  It  Is  valid,  al- 
though it  does  not  state  the  proceed- 
ings by  which  the  application  was 
brought  before  the  magistrate.  Peo. 
V.  Kane.  4  Den.  (N.  T.)  630.  (3)  And 
a  recital  that  defendant  stands 
charged  by  indictment  in  the  district 
court  with  embeszlement  or  theft  has 
been  held  to  sufficiently  describe  the 
offense  and  to  show  the  jurisdiction 
of  such  court,  although  It  has  no 
Jurisdiction  If  the  property  stolen  or 
embezzled  is  under  a  certain  value, 
it  being  In  such  case  a  misdemeanor. 
Brown  v.  State,  28  Tex.  A.  65,  11 
SW  1022.  (4)  But  it  has  been  held 
that,  where  the  crime  charged  Is 
burglary  and  there  are  different  de- 
grees thereof,  the  recognisance 
should  show  what  degree  It  was,  It 
being  necessary  to  sufficiently  state 
the  crime  so  as  to  show  the  case  to 
be  one  in  which  the  magistrate  had 
the  right  to  take  ball.  Peo.  v.  Koeber, 
7  Hill  (N.  T.)  89.  (5)  Where  an  ap- 
pearance bond  taken  by  the  sheriff 
did  not  show  that  there  was  any  or- 
der authorising  him  to  take  the  same, 
the  surety  was  held  not  liable.  State 
T.  Smith.  12  La.  Ann.  849.  (6)  A 
paper  purporting  to  be  a  recogni- 
sance, which  contained  nothing  In 
any  recital  therein,  or  In  the  attesta- 
tion clause  showing  that  it  had  been 
taken  by  one  authorized  to  take  re- 
cognisances, has  been  held  invalid. 
State  V.  Ahrens,  46  S.  C.  L.  493. 

[b]  Beoltals  as  to  anthoTltr.^(l) 
As  to  other  recitals  showing  author- 
ity It  has  been  decided  that  a  re- 
cognizance which  should  have  been 
taken  before  the  sheriff  Is  not  avoid- 
ed by  the  indorsement  "Taken  and 
acknowledged  before  me  .  .  .  Webb 
McNall,  Notary  Public"  State  v. 
Kurtz,  27  Kan.  223,  224.  <2>  And  in 
an  early  case  In  Indiana  It  was  held 
that  a  recognizance  taken  before  an 
associate  Judge  of  the  county  court 
need  not  state  that  he  Is  a  judge  of 
the  circuit  court.    McCarty  v.  State, 

I  Blackf.  (Tnd.)  838.  (3>  Where  the 
bond  recites  that  defendant  Is 
charged  with  a  certain  offense,  which 
Is  not  necessarily  a  felony,  snch  reci- 
tal does  not  show  that  an  Investiga- 
tion was  necessary  as  is  required  in 
cases  of  felony.  Brauner  v.  Com.,  7 
KyL  228. 

34.  Daniels  t.  Peo.,  6  Mich.  381 
(holding  also  that  It  need  not  appear 
on  the  face  of  the  recognisance  that  a 
magistrate  In  committing  defendant 
acted  within  his  Jurisdiction). 

SB.  Covington  v.  Com.,  3  Bush 
(Ky.)  478.    See  also  Com.  v.  Collins, 

II  Gray  (Mass.)  466. 

36.  State  Treasurer  v.  Bbdiop,  19 
Tt.  868. 


[a]  An  abhrsriation  of  tlis  name 
of  tba  oonatj  In  th*  caption  of  a 

recognizance,  which  can  be  Inter- 
preted as  referring  to  only  one  coun- 
ty in  the  state.  Is  also  sufficiently 
certain.  Gedney  v.  Com.,  14  Gratt 
(56  Va.)  318. 

[b]  A  hond  taken  hy  tli*  Kheriff 
of  oa*  oonaty  will  not  be  invalidated 
by  marginal  words  referring  to  an- 
other county.  Allen  v.  Com.,  3  KyL 
863.  ■ 

[c]  Takea  "ia.  oMa  eoarb*^A 
statutory  reaulrement  that  the  re- 
cognisance state  that  It  was  taken 
"In  open  court"  Is  sufficiently  com- 
plied with  by  a  recital  that  It  was 
taken  "before  the  court  In  session." 
Haley  v.  State,  (Tex.  Cr.  A.)  74  SW 
38 

37.  State  v.  Rye,  9  Terg.  (Tenn.> 
386.  But  see  Grlgsby  v.  State,  6 
Terg.  (Tenn.)  364. 

[a]  BesUenoe  of  Instloo, — A  re- 
cognizance Is  not  void  for  failure  to 
show  on  Its  face  of  what  township, 
county,  and  state  the  Justice  Is  a 
magistrate.  Dels  V.  State.  71  Kan. 
881,  80  P  949. 

38.  Ark.— State  v.  WUUams,  17 
Ark.  871. 

Ga. — Youmans  v.  Slaton,  141  Ga. 
795,  82  SE  281. 

111.— VancU  V.  Peo..  16  111.  120 
(holding  that  a  recognizance  is  not 
void  because  It  fails  to  show  that  the 
amount  of  ball  was  flxed  by  the 
court,  and  Indorsed  on  the  writ  by  the 
clerk);  McFarlan  v.  Peo.,  13  111.  9. 

Ky. — Husbands  v.  Com,,  148  Ky. 
290.  136  SW  682;  Rogers  v.  Com., 
11  KyL  97;  Com.  v.  Ollbert,  6  KyL 
18  S 

Mich.— Peo.  V.  Dennis,  4  Mich.  609, 

69  AmD  388. 

N.  T. — Peo.  V.  Kane,  4  Den.  630. 

Tex. — Holley  v.  State.  70  Tex.  Cr. 
611,  157  SW  937  (holding  that  it 
was  not  necessary  that  It  should  re- 
cite that  the  justice  before  whom  the 
complaint  had  been  filed  had  admit- 
ted accused  to  bail  and  fixed  the 
amount  of  the  bond). 

Vt. — State  Treasurer  v.  Bishop,  39 
Vt.  358. 

Va. — Archer  v.  Com.,  10  Gratt.  (51 
Va.)  627;  Hamlett  v.  Com.,  8  Gratt. 
(44  Va.)  78. 

But  see  State  v.  Edwards,  4 
Humphr.  (Tenn.)  226, 

[a]  nns  13  has  Imsb  hMd  nn- 
neosssaCT  to  rsotto  (1)  the  arrest  of 
the  prisoner,  conviction,  and  order 
for  ball  (Adams  v.  Governor,  22  Ga. 
417;  Toumans  v.  Slaton,  141  Ga.  795, 
82  SE  231).  (2)  or  that  the  principal 
has  been  committed  to  jail  (Hodges 
V.  State,  20  Tex.  493),  (3)  or  that  the 
accused  was  hound  over  because 
such  punishment  as  could  be  Inflict- 
ed in  such  court  would  be  inadequate 
(Harris  v.  State,  64  Ind.  2). 

[b]  BStim  of  warrant  and  plead- 
ing li/f  defeodant. — ^The  recognisance 
need  not  state  that  the  warrant  in 
the  case  had  a  proper  return  signed 
by  the  officer  who  served  it,  nor  that 
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made,'"  it  has  been  held  unnecessary  to  recite  that 
the  complaint  was  made  under  oath,""  or  the  form 
of  the  accusation,  whether  by  indictment  or  others 
wise,"^  or  the  time  when  the  indictment  was  found." 
It  has  also  been  held  unnecessary  to  recite  a  pre- 
liminary examination." 

[$  245]  j.  Secital  of  Probable  Cause.  It  has 
generally  been  held  that  it  is  not  snfficient  to  state 
merely  the  nature  of  the  offense  in  the  recognizance 
without  giving  some  reason  why  defendant  should 
be  held  to  appear;  there  should  in  some  way  be 
a  showing  or  statement  of  the  grounds  on  which  it 
was  taken,  or  of  s  probable  cause  to  ehai^  the  ac- 
ensed,"* 


defendant  pleaded.  State  v.  Rubs, 
lOO  Me.  7«,  60  A  704. 

Bt.  Murphy  v.  State,  17  Tex.  A. 
100. 

[a]    OhMTf  preferred  1>r  jutle*- — 

In  Texas,  wnere  a  recognisance  statea 
that  the  charge  was  preferred  by  a 
justice.  It  ts  invalid.  Murphy  v. 
State,  17  Tex.  A.  100. 

30.  McCarty  v.  State,  1  Blackf. 
(Ind.)  S38. 

SI.  State  T.  Weldeman,  80  Mo.  A. 
647:  Trail  v.  State,  56  Tex.  Cr.  78, 
118  8W  714;  Coleman  v.  State.  32  Tex. 
Cr.  595.  25  8W  286:  McOee  V.  SUte. 
11  Tex.  A.  fiSO.  But  see  State  v.  Qor- 
don,  41  Tex.  619. 

82.  Mooney  v.  Peo.,  81  III.  134; 
Gragg  V.  State,  18  Tex.  A.  29B.  But 
see  State  Treasurer  v.  Cook,  6  Vt. 
282. 

[a]  mere  there  ia  a  recital  of 
a  preeeataent  against  A  by  the  grand 
Jury  for  the  crime  of  perjury.  In  a 
recognizance  which  Is  conditioned  for 
his  appearance  to  "answer  unto  said 
presentment,  according  to  law,"  It 
may  be  understood  ae  showing  the 
flndlng  of  an  indictment  against  him. 
Wood  T.  Peo«  IS  ni.  171. 

88.  Adams  v.  Qovemor,  22  Oa. 
417;  State  v.  Cobb,  71  Me.  198.  But 
see  Morgan  v.  Com.,  12  Bush  (Ky.) 
84  (holding  that  It  should  appear  that 
a  recognisance  was  taken  after  the 
holding  of  an  examination  and  the 
admission  of  the  accused  to  ball,  and 
this  should  appear  from  some  memo- 
randum made  by  the  magistrate,  or 
some  Judgment  entered,  and  If  it  does 
not  so  appear  the  recognisance  is  In- 
valid). 

S4.  Ala. — Goodwin  v.  Governor,  1 
Stew.  &  P.  465. 

Oa. — Rogers  v.  Brown,  188  Oa.  750. 
76  SB  1131  (holding  that  a  recog- 
nixanee  to  secure  the  appearance  of 
a  person  charged  with  a  penal  offense 
for  trial  should  show  on  its  face  the 
cause  of  the  arrest);  Nicholson  t. 
State,  2  Ga.  863. 

Ky.— Com.  v.  Nichols,  88  SW  946, 
17  KyL  1178. 

Me.— State  v.  Smith,  2  Me.  «2. 

Mass. — Com.  v.  Daggett,  16  Mass. 
447;  Com.  v.  Downey,  9  Mass.  520. 

But  see  Peo.  v.  Freeman,  20  Mich. 
413  (holding  that,  although  a  de- 
fendant in  a  criminal  proceeding  may 
Insist  upon  an  examination  before  he 
can  be  compelled  to  enter  into  a  re- 
cognisance, he  may  waive  that  priv- 
ilege, and.  If  he  does  so,  a  recog- 
nisance entered  Into  without  such  ex- 
amination Is  valid;  it  follows  there- 
fore that  a  recognizance  need  not 
show  on  its  face  that  there  is 
probable  cause  for  believing  de- 
fendant guilty,  or  that  the  mag- 
istrate has  made  an  adjudication 
in  the  matter);  Chomplain  v.  Peo.,  2 
N.  T.  82  [overr  Peo.  v.  Toung.  7  Hill 
41;  Peo.  V.  Koeber,  7  Hill  (N.  Y.)  39} 
(holding  that  a  recognisance  need  not 
show  on  ItB  face  that  there  Is  prob- 
able caune  for  believing  the  accused 
guilty  of  the  offense  charged);  Peo. 
V.  Kane,  4  Den.  (N.  T.)  530. 

[a]   aiMtEatloBa^d)   A  recital 


that  there  was  good  reason  and  prob- 
able cause  to  believe  the  said  defend- 
ant to  be  guilty  has  been  held  suffi- 
cient. State  V.  Baker,  60  Me.  45.  (2) 
But  a  recognizance  conditioned  that 
the  accused  shall  personally  appear 
before  a  certain  court  at  a  certain 
term  thereof,  then  and  there  to  an- 
swer to  such  matters  as  are  objected 
against  him  on  behalf  of  the  com- 
monwealth baa  been  declared  to  be 
Insufficient.  Com.  v.  Daggett,  16 
Maas.  447. 

SB.  Wmat  of  anthoTltir  ta  take  Iwnd 
or  reeocaisaaoe  a«  iBvalldatiBr  it  aee 
supra  f  211. 

36.  Morgan  v.  Com.,  12  Bush  (Ky.) 
84. 

[a]    ProoeedSars     of  eaamiainy 

eoart^— (1)  Where  the  commonwealth 
undertakes  to  recover  on  a  bail  bond. 
It  must  appear  from  the  record  of  the 
trial  either  In  the  regular  order  book 
of  the  court  or  by  some  memorandum 
In  writing,  signed-by  the  magistrate 
or  Justice,  that  the  examining  court 
was  held  and  the  accused  admitted 
to  ball,  as  it  Is  indispensable  that 
some  Judgment  should  be  entered  or 
memorandum  made  by  the  examining 
court  showing  that  the  accused  was 
tried  and  admitted  to  bail,  or  denied 
ball.  Morgan  v.  Com..  12  Bush  (Ky.) 
84.  (2)  And  one  not  charged  with  an 
offense,  and  who  has  had  no  trial, 
cannot  be  held  to  ball  by  such  a  court. 
Com.  V.  Thompson,  98  Ky.  593,  83  SW 
1103,  17  KyL  1132.  (8>  It  has  also 
been  held  that  the  record  of  the  re- 
cognizance should  show  that  the  ac- 
cused was  committed  for  trial  before 
the  recognisance  was  taken.  State 
V.  Lamolne,  53  Vt.  568. 

37.  U.  S.— Hunt  V.  V.  8.,  61  Fed. 
796,  10  CCA  74;  U.  S.  v.  Wallace,  46 
Ped.  569. 

Ala,<"-Oooden  v.  State.  15  Ala.  480. 

111. — Chumasero  v.  Peo.,  18  111.  405; 
Shattuck  v.  Peo.,  6  III.  477. 

Ind. — State  v.  Osbom,  166  Ind.  386, 
58  NE  491;  Harris  v.  State,  54  Ind. 
2;  State  v.  Downs,  8  Xnd.  42. 

Ky.— Com.  v.  I^eeter,  1  KyL  itt,  10 
Ky.  Op.  680. 

La. — State  v.  Williamson.  186  La. 
«62,  689,  65  S  877,  880;  State  v.  Hen- 
dricks, 40  La.  Ann.  719,  5  S  24;  State 
V.  (^nady,  16  La.  Ann.  141;  State  v. 
Wilson,  12  La.  Ann.  189.  In  an  ear- 
lier case  in  this  state  It  was  declared 
that  the  maxim  '*volentl  non  fit  In- 
juria" could  not  be  extended  to  bonds 
In  criminal  proceedings,  and  that  an 
unauthorized  bond  or  one  Illegally 
taken  was  not  binding.  Governor  v. 
Fay.  8  La.  Ann.  490. 

Maas. — Com.  v,  Oove,  161  Haaa.  892, 
24  NE  2tl. 

Mich. — Daniels  v.  Peo..  6  Mich. 
SSL 

N.  T.— Peo.  V.  Brown,  13  NTS  320. 

Pa. — Com.  V.  Halfey,  6  Pa.  348. 

Tex. — Trail  v.  State.  56  Tex.  Cr.  73, 
118  SW  714  (holding  that,  In  view  of 
Code  Cr.  Proc.  [1895]  art  448.  re- 
lating to  the  requisites  of  the  citation 
in  proceedings  to  forfeit  ball.  It  Is  not 
necessary  to  show  that  accused  was 
arrested,  so  that  It  Is  Immaterial 


[i  240]  k.  VUldlty  u  Affected  by  Deferts  is 
^"dlmiiiEry  Froeeedincs— (1)  In  CtaieraL'*   It  hn 

been  held  that  it  Is  essential  to  the  validity  of  a 
recognizance  that  the  record  of  the  eonrt  show 
that  certain  proceedings  have  taken  place;**  bat  it 
may  be  stated  generally  that  defects  or  irr^nlari- 
ties  in  the  proceedings  preliminary  to  the  taking 
of  bail  are  considered  as  waived  by  the  soietiM 
when  they  assume  their  oblations  as  snch  at  the 
time  of  the  execution  of  the  recc^izanee,  and  soeh 
instrnment,  when  filed,  becomes  a  matter  of  record, 
and  the  presumption  then  arises  that  the  proceed- 
ings prior  thereto  have  been  proper  and  l^aL** 
Tfans  it  has  been  held  that  the  junsdietion  <a  the 

whether  the  capias  failed  to  cliArge 
an  offense ). 

[a]  maatratloaa.— (1)  Thus  it  hss 
been  held  no  defense  to  an  action  os 
the  recognisance  that  the  minutes  did 
not  specify  the  cause  for  which  an 
accused  was  arrested,  or  that  an  or- 
der was  given  to  prefer  another  In- 
dictment or  to  give  bail  (Oooden  r. 
State,  36  Ala.  430);  (2)  that  the  affi- 
davit on  which  the  recognisance  was 
founded  was  irregularly  taken  (Adair 
V.  State,  1  BlaCM.  (Ind.)  2W):  (8) 
that  the  order  admitting  to  ball  dM 
not  eet  out  the  offense  nor  any  afll- 
davlt.  Information,  or  indlctmect 
against  the  accused  (State  v.  Nieol, 
30  La.  Ann.  628);  (4)  or  that  there 
was  no  order  committing  defendant 
for  trial  or  admitting  htm  to  bail 
(State  V.  Herpln.  26  La.  Ann.  C12. 
But  see  SUte  v.  Orlflln.  135  La.  30, 
64  S  971:  State  v.  Edlmar,  132  Ia 
1020,  63  S  604;  State  v.  Cravey.  12  La. 
Ann.  224 ;  SUte  v.  OUbert.  10  Lcl  Ann. 
532);  (5)  that  there  was  no  service oo 
the  district  attorney  of  appUcatloa 
for  ball  (Com.  v.  Oove,  151  itkaa.  392. 
24  NE  211):  (5)  that  the  wamuit  for 
the  removal  of  the  accused  fnntn  tb* 
district  In  which  he  was  arrested  was 
not  signed  by  the  proper  Judicial  of- 
ficer (Hunt  v.  U.  8„  61  Fed.  795.  14 
CCA  74);  (7)  or  that  It  did  not  ap- 
pear from  the  bond  tbat  the  aocuscd 
had  been  brought  before  the  clert 
for  examination  and  ball  (U.  S.  v. 
Evans,  2  Fed.  147.  2  Fllpp.  605).  (8> 
And  where  It  did  not  appear  In  the 
record  whether  defendant  had  bees 
arrested  for  petty  or  grand  laroeny 
It  was  held  that,  although  no  bail 
could  have  been  taken  if  the  charge 
had  been  grand  larceny,  the  surety 
waa  estopped  as  affecting  his  liability 
from  showing  that  the  latter  (diaige 
was  subsequently  made,  or  that  de- 
fendant had  committed  aneh  crime. 
Com.  V.  Lester,  1  KyL  276.  10  Ky.  Op. 
680. 

[b]  A  faUoze  to  ladoraa  om  the 
prooesB  the  aaunut  of  ball  requited 
Ts  aot  a  ground  for  defeating  recov- 
ery' on  the  recognisance.  Trimble 
State,  3  Ind.  161:  Oeorge  v.  State,  ) 
Kan.  A.  566,  43  P  860. 

[c]  Aotoal  onatodr  of  the  prie- 
cipal  has  been  held  not  esaentlal  to 
the  validity  of  the  bond.  State  v. 
Terrell,  29  Kan.  B63.  See  also  Has- 
bands  V.  Com.,  143  Ky.  29*,  116  SW 
682  (holding  that  It  Is  not  easentitl 
that  the  officer  aelse  the  accaseffa 
person  before  tbe  exeoation  of  tbt 
ball  bond  where  the  bench  warrant 
Is  placed  In  his  hands,  as  the  bail  cas 
waive  that). 


[d7    A   TOlnBtary   ameaxBBoe  la 

court  of  one  under  indfctment,  b«t 
for  whom  no  formal  order  of  arteet 
has  been  Issued,  places  him  In  lecel 
custody,  and  a  bond  therefor  exe- 
cuted Is  valid  and  elves  the  sor^ 
control  over  htm.  Balrd  v.  Ooin,  * 
Duv.  (Ky.)  78;  Vlaa  v.  Own.,  T^L 

[e]   AppUeatlon  for  haSL — (1)  The 

aorettes  cannot.  In  defense  to  an  s«- 
tlon  on  the  refWgniaaoce,  avail 
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eomnuttiiig  conrt  or  of  the  eonrt  beton  whom  the 
noognisanee  was  takrai  eannot  be  questioned  by 
the  soreties  in  an  aetiim  on  the  reeogniiance;'*  that 
the  questiffli  as  to  vhether  sneh  proeeedings  were 
legal  is  not  relevant  or  material  where  the  arrest 
was  tinder  eolor  of  process;'"  and  that  if  it  appears 
from  ^e  record  that  the  accused  was  in  actual 
eustody,  and  that  to  secure  his  release  therefrom  the 
bond  was  given,  the  regularity  of  the  proeeedings 
eannot  be  questioned  by  the  sureties.'"  Where, 
however,  the  preliminary  proceedings  are  not  mere- 
ly defective  or  irregular,  but  are  Ul^al  and  void, 
a  bMl  bond  or  recognizance  given  thereunder  will 
be  void.*' 

{%  247]    (2)  Defects  in  Process;  Zhiress.  The 

process  under  which  the  principal  is  arrested  must 
also  be  valid,  in  order  to  confer  upon  the  conrt  or 
officer  accepting  bail  jurisdiction  to  require  it,  and 


if  the  undertaking  is  exacted  of  the  principal  by 
duress  of  iminisonment  it  will  be  void  as  to  him.*' 
Whether  or  not  the  dnress  of  the  prineq>al  may  be 
pleaded  by  the  bail  as  a  defense  is  a  matter  which 
has  been  the  snbjeet  of  some  conflict  of  authority, 
it  being  held  in  some  jorisdictions  tiiat  in  such  a 
ease  the  undrataking  is  totally  void,  and  consequent- 
ly inoperative  upon  sureties  as  well  as  prineipal;** 
but  in  other  junsdiotions  it  is  held  tiiat  the  duress 
avoids  it  only  as  to  the  latter,  and  the  sureties 
cannot  take  advantage  of  it  as  a  defense  to  their 
liability  on  their  undertaking.** 

[$  248]  (3)  Defects  in  Indictment,  Infomiation, 
or  Oom^int.  The  fact  that  the  indictment,  in- 
formation, or  complaint  was  defective  is  not  a 
ground  of  defense  for  the  sureties  in  an  action 
against  them  on  the  bond  or  the  recognizance;*''  and 
it  has  been  held  that  the  sureties  cannot  avoid 


selves  of  the  facts  that  the  applica- 
tion for  bail  was  not  verified,  or  that 
proper  notice  waa  not  ffiven  to  the 
solicitor,  or  that  no  writ  to  produce 
the  body  of  the  prisoner  was  Issued 
(Merrill  v.  State,  1«  Ala.  82),  (2)  or 
that  his  uiplicatton  was  not  by  "writ- 
ten petition"  (Com.  v.  Dye,  7  KyL 
517).  (3)  Failure  of  the  minutes  for 
the  recogmtzance  to  acknowledge  the 
Indebtedness  to  the  people  of  the 
state  has  been  held,  however,  to  in- 
validate the  recognisance,  although 
such  acknowledgment  was  made  In 
the  Instrument  as  executed.  Peo.  v. 
Felton,  36  Barb.  (N.  Y.)  429. 

[f]  Blank  In  ordMr  of  •onuult- 
rnent. — It  is  no  ground  for  defeating 
a  recovery  on  a  recognizance  on 
which  a  prisoner  was  t-eleased  from 
Jail  where  a  Justice  had  ordered  him 
conflned,  that  a  blank  in  the  order 
of  commitment,  left  for  the  Insertion 
of  the  name  of  the  county  In  which 
the  JaU  was  located,  waa  left  unfilled 
by  the  Justice.  George  State,  8 
Kan.  A.  S«e.  4S  F  850. 

88.  Harris  v.  State,  60  Ark.  212, 
29  8W  7S1;  Pack  v.  State,  28  Ark. 
235:  Dllley  v.  State,  8  Ida.  (Hash.) 
285.  2»  P  48;  Peo.  v.  Meacham,  74  III. 
292;  Peo.  v.  Watklna,  19  111.  117.  But 
see  Oachenhelmer  v.  State,  28  Ind.  91 
(as  to  sufflclency  of  a  transcript 
showing  Jurisdiction). 

39.  Peo.  V.  Brown,  13  NTS  820. 

40.  State  v.  Hendricks,  40  La.  Ann. 
719.  6  S  24;  State  v.  Mitchell,  151  N. 

716,  S6  SE  202  (holding  that,  where 
lefendant  was  brought  before  the 
sourt,  and  waa  in  custodla  legis  when 
-equlred  to  give  ball  for  appearance 
It  a  future  session,  that  he  was  ar- 
■asted  under  a  warrant  which,  al- 
liouffh  In  due  form,  was  Inadvertently 
lot  signed  by  the  recorder,  was  no 
lefense  to  a  forfeiture  of  bail).  See 
ISO  State  V.  Austin,  141  Mo.  48^  48 
(W  165. 

[a]  The  fact  Out  the  date  on  the 
HLovfu  return  on  bench  warrant  or 
lOnA  itself  Is  Incorrect  will  not  in- 
-alidate  the  bond,  where  it  appears 
bat  the  officer  had  such  writ  In  his 
anda.  with  proper  authority  to  exe- 
ute  It.  which  he  In  fact  did  accord* 
IK-  to  law.  Com.  v.  Nimmo,  7  KyL 
ST. 

4Ul>  Governor  v.  Vvlj,  8  La,  Ann. 
90. 

4A.  -  LdtUeton  v.  State,  46  Ark.  418; 
eo.'  T.  Slayton.  1  111.  82lj  State  v. 
rhlt«,  40  Wash.  660,  SS  P  M7,  2 
FIANS  U8. 

48.    Ind.-4tate  v.  Wensel.  77  Ind. 

Ky. — Pauer  v.  Simon,  6  Bush  614; 
aaw  T.  Com.,  1  Duv.  1. 
^e. — State    v.    Toung,    68  Me. 
». 

Afo. — State  v.  Swope,  72  Mo.  399; 

ate  V.  HoUdorf.  61  Mo.  A.  515 
loldlnff  that  a  recognisance  which  Is 
ttsred  into  by  one  who  has  bean  ar- 


rested under  an  Illegal  warrant  Is 
void,  and  cannot  be  enforced), 

Mont. — ^Deer  Lodge  County  v.  At,  8 
MonL  168. 

N.  Y. — Peo.  V.  Shaver,  4  Park.  Cr. 
46. 

Tex. — ^Hodges  v.  State,  20  Tex.  498; 
Harrell  v.  State,  22  Tex.  A.  698,  8 
SW  479;  Cassaday  v.  State,  4  Tex.  A. 
96  (holding  that,  where  the  process 
by  virtue  of  which  defendant  was  ar- 
rested  end  compelled  to  give  bail  is 
without  authority  of  law,  the  bond 
so  taken  Is  void). 

See  Gage  v.  State.  29  Oh.  St.  6. 

[a]  Bond  without  consideration^ 
Where  the  record  shows  that  there 
was  no  process  issued  when  a  hail 
bond  was  executed,  or  that  the  proc- 
ess was  void,  the  bond  is  without 
consideration.  Husbands  v.  Com.,  143 
Ky.  290,  136  SW  632. 

44.  U.  S.— Hunt  V.  U.  S.,  61  Fed, 
795  10  CCA  74;  U.  S.  v.  Wallace,  46 
Fed.  669. 

Ala.— Peck  v.  State,  68  Ala.  201 
(holding  that  If  the  recognisance  was 
taken  by  an  oflleer  authorised  by  law 
to  take  and  approve  It,  the  sureties 
cannot.  In  defense  of  a  proceeding  to 
fix  their  liability  for  the  default  of 
their  principal,  raise  any  objection  to 
the  manner  of  the  arrest).  But  see 
State  V,  Brantley.  27  Ala.  44. 

Ark. — Dunlap  v.  State,  6«  Ark.  105, 
49  SW  349;  Littleton  v.  State.  46  Ark. 
413:  Humphries  v.  State.  33  Ark.  713. 

Colo. — Haney  v.  Peo..  12  Colo.  345, 
21  P  39. 

Ga. — Spicer  v.  State,  9  Ga.  49. 

111.— Hugglns  V.  Peo.,  39  111.  241; 
Mix  V.  Peo..  26  111.  32. 

Iowa. — State  v.  Benxlon,  79  Iowa 
467.  44  NW  709. 

Kan. — Junction  City  t.  KeeftcL  40 
Kan.  276,  19  P  785. 

La.— State  v.  Hendricks.  40  La. 
Ann.  719,  6  S  24,  177;  SUte  v.  NIcol, 
30  La.  Ann.  628;  State  v.  Canady,  16 
La.  Ann.  141;  State  v.  Badon,  14  La. 
Ann.  78S;  State  v.  Ansley,  18  La.  Ann. 
298 

Minn.— State  v.  Grant,  10  Minn.  89. 
Pa. — Com.    V.    Blair    County  Jail 
Warden,  6  Pa.  DIst.  159. 

Va.— Archer  v.  Com.,  10  Oratt  (50 
«27. 

Wyo.—  State  v.  Krohne,  4  Wyo. 
347.  34  P  8. 

"It  seems  to  be  a  well  settled  prln* 
clple  of  law.  that  sureties  cannot 
plead  the  duress  of  the  principal.  Al- 
though the  principal  may  have  been 
contrained  to  execute  the  recogni- 
sance by  means  Of  the  duress,  yet  the 
sureties  were  under  no  such  restraint. 
They  signed  it  freely  and  voluntarily. 
They  were  at  perfect  liberty  to  exe- 
cute it  or  not.  as  they  pleased.  Had 
they  neglected  to  do  so,  there  Is  no 
pretense  that  they  were  in  danger  of 
suffering.  As  to  them,  the  party  im- 
prisoned was  a  stranger.  .  .  .  The 
exceptions  to  the  general  rule  are 


where  the  relation  of  father  and  son 
exists  between  the  principal  and 
surety,  and  where  the  hustmnd  exe- 
cutes a  deed  by  duress  to  the  wife. 
In  such  cases  the  relation  between 
the  parties  Is  so  intimate,  that  the 
constraint  upon  one  is  supposed  to 
operate  with  equal  force  upon  ths 
other.  They  are  not.  In  contempla- 
tion of  law.  strangers  to  each  other." 
Plummer  v.  Peo..  16  111.  358,  359. 

[a]  Waiver  of  lUegalltr  of  arrest 
bv  nbseonsnt  appearanee. — (1) 
where  a  defendant  who  has  been  ar- 
rested upon  an  illegal  process  volun- 
tarily appears  afterward  before  the 
commissioner  at  the  preliminary 
hearing  and  enters  into  a  recogni- 
zance, the  validity  of  such  recogni- 
sance is  not  affected  by  irregularities 
in  the  arrest;  he  is  considered  as  hav- 
ing waived  such  irregularities  by  ap- 
pearing. U.  S.  V.  Wallace,  40  Fed. 
669.  (2)  So  alBo  under  Mo.  Rev.  BU 
(1899)  I  2543,  providing  that,  when 
a  defendant  la  In  custody  or  under 
arrest  for  a  bailable  offense,  the 
Judge  of  the  court  In  which  the  In- 
dictment Is  pending  may  let  him  to 
ball,  where  defendant,  after  having 
been  admitted  to  ball,  comes  Into 
court  voluntarily  and  fK>mplles  with 
an  order  of  the  court  by  giving  an 
additional  recognisance  with  surety, 
he  thereby  waives  arrest,  and  his 
surety  cannot  raise  the  objection  that 
he  was  not  In  custody  or  under  arrest, 
within  the  meaning  of  the  statute, 
when    the    new    recognisance  was 

fiven.  State  v.  Eyermann,  172  Ma 
94,  72  SW  539. 

4S.  U.  8.— -Hardy  v.  U.  B..  71  Fed. 
168,  18  CCA  22;  U.  S.  v.  Evans.  2  Fed. 
147,  2  Fllpp.  606:  U.  S.  v.  Reese,  4 
Sawy.  629,  87  F.  Gas.  No.  16,188  [rev 
on  other  grounds  9  Wall.  18,  19  L.  ed. 
541]. 

Ala.— Peck  v.  State.  63  Ala.  201; 
Williams  V.  State,  20  Ala.  63,  65 
(where  the  court  said:  "The  recog- 
nizors (except  the  accused)  have  no 
connection  with  the  Indictment,  and 
the  question  of  regularity  or  Irregu- 
larity, In  this  respect,  is  wholly  dis- 
connected from  their  undertaking. 
They  bind  themselves  that  their  prin- 
cipal shall  appear  and  answer  the 
charge  against  him,  and  If  he  fall  to 
4o  BO.  the  condition  of  their  bond  Is 
broken,  and  they  become  liable  for 
•tne  iwnalty");  State  v.  Weaver,  18 
Ala.  298. 

Alaska.— n.  S.  v.  Manthel.  2  Alaska 
459. 

Ark. — Harris  v.  State,  60  Ark.  209. 
29  SW  640;  Reeve  v.  State,  84  Ark. 
610. 

Ga. — Cneveland  v.  Brown.  141  Ga. 
829,  82  SB  243;  Salter  v.  State,  126 
Ga.  760,  64  SK  685;  Williams  v.  (hand- 
ler, 119  Ga.  179,  46  SB  989;  Candler 
V.  KIrksey,  113  Ga.  309,  38  SB  826, 
84  AmSR  247;  McDanlel  v.  Campbell. 
78  Ga.  188;  Stoto  v.  Woodley,  SB  Oa. 
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liability  for  the  principal's  default  by  denying  the 
existence  of  an  indictment,"  or  on  the  ground  of 
irre^laritiea  in  the  organization  of  the  grand  jury.*' 
Where,  however,  the  indictment,  information,  or 
complaint  was  fatally  defective  or  void,  such  fact 
may  be  shown  to  avoid  liability  on  the  bond,  as 
there  cannot  be  a  breach  of  the  condition  to  appear 
and  answer.** 

[$  249]  L  VaUdit7  m  Affected  by  Execution  be- 
fore ^idictment.  The  fact  that  no  indictment  had 
been  found  at  the  time  of  the  execution  of  a  recog- 
nizance will  not  render  it  void;**  and,  on  the  other 
hand,  if  it  is  invalid  at  the  time  of  the  execution 
a  subsequent  indictment  will  not  aid  it,"**  But  it  has 


been  held  that,  where  a  complaint  is  filed  for  the 
purpose  of  having  an  information  predicated  upon 
it,  a  bail  bond  taken  before  the  information  is  filed 
is  a  nullity,  since  the  court  does  not  have  juris- 
diction of  any  offense  until  an  information  based 
on  the  complaint  is  filed.'* 

[$  250]  m.  Waiver  or  Adjonnunent  of  Prdimi- 
nary  Examination.  A  bond  or  recognizance,  other- 
wise valid,  cannot  be  objected  to  on  the  ground 
that  there  was  no  preliminary  examination,  when 
such  examination  was  waived  by  accused,'*  or,  it 
seems,  where  such  examination  was  properly  ad- 
journed before  completion.*'  But  it  has  been  held 
that  such  undertaking  is  invalidated  by  an  improper 


236;  Stat«  v.  Lockhart.  »  Ga. 

Ida.~-DlUey  v.  State,  8  Ida.  (Hasb.) 
285.  29  P  48. 

HI.— Keplay  t.  Peo^  Hi  111.  867, 
IS  KB  612. 

Ind. — State  v.  Osbom,  155  Ind.  885, 
58  NE  491;  Frledltne  v.  Stete,  93  Ind. 
3S6;  Adams  v.  State,  48  Ind.  212. 

Ky. — Com.  v.  Skeggs,  8  Bush  19; 
Decker  v.  Com.,  6  KyLi  86S;  Com.  V. 
Pierce,  4  KyL  247. 

La. — State  v.  Ruthing,  49  La.  Ann. 
909,  22  S  199;  State  v.  Snow,  23  La. 
Ann.  59C;  Taliaferro  v.  Steele,  14  La. 
Ann.  656. 

Me. — State  v.  Boles,  41  Me.  844. 

Mo.— State  v.  Fllllngham,  214  Mo. 
368,  113  SW  1057;  State  v.  Boehm, 
184  Mo.  201,  83  SW  477;  State  v.  Aus- 
tin. 141  Mo.  481,  43  SW  165;  State  v. 
Morgan,  124  Mo.  467,  28  SW  17;  State 
V.  Poaton.  68  Mo.  621;  State  v.  Creech, 
e»  Mo.  A.  377  (holding  that  the  In- 
aufllciency  of  an  Indictment  under  a 
supreme  court  decision  does  not  af- 
fect the  validity  of  a  recognisance 
for  the  principal's  appearance  given 
after  such  decision);  State  v.  Hoeff- 
ner.  68  Mo.  A.  164;  State  v.  Living- 
ston. 58  Mo.  A.  445. 

Nebr.— King  v.  State,  18  Hebr.  876, 
26  NW  619. 

N.  H.— State  Fowler,  28  N.  H. 
184. 

Porto  Rico. — U.  S.  v.  Rocafort,  1 
Porto  Rico  Fed.  318. 

Tex.— State  v.  Ake,  41  Tex.  166; 
McCoy  T.  State,  87  Tex.  219;  State  v. 
Rbodius,  37  Tex.  166;  State  v.  Cocke, 
37  Tex.  165;  SUte  v.  Franklin,  35 
Tex.  497:  Lee  V.  State,  26  Tex.  A. 
331,  8  SW  277;  Hester  v.  State,  15 
Tex.  A.  418;  Jones  v.  State,  15  Tex.  A. 
82:  Smalley  v.  State,  3  Tex.  A.  202. 

wyo. — State  v.  Krohne,  4  Wyo.  347. 
34  P  3. 

[a]    If  the  ladlotment  Is  valid  upon 

Its  face  and  the  objection  la  one 
which  must  be  taken  by  plea  in  a- 
batement,  the  principal  must  appear 
to  make  It,  and  such  exception  can- 
not be  pleaded  upon  sci.  fa. 
Henry  v.  McDaniel.  80  Ga.  174,  4  8E 
906;  Sharpe  v.  Smith,  69  Ga.  707. 

[b1  Dafaete  IMU  to  be  no  OafMs*. 
—(1)  It  has  been  held  to  be  no  de- 
fense to  an  action  on  the  recognizance 
that  there  was  a  mistake  In  the  In- 
dictment as  to  the  name  of  the  ac- 
cused (Decker  v.  Com.,  6  KyL  653), 
(2)  or  a  mistake  In  the  date  thereof 
(Blatn  V.  State.  34  Tex.  Cr.  417,  31 
SW  366);  (3)  that  he  was  indicted 
under  a  ilctltlous  name  (State  v,  Bal- 
lentine,  106  Mo.  A.  190,  80  SW  317); 
(4)  that  no  offense  is  charged  in  the 
Information  (Hardy  v.  U.  S.,  71  Fed. 
158,  18  CCA  22);  (5)  that  separate 
offenses  are.  set  out  in  the  complaint 
(State  V.  Fowler  S8  N.  H.  184>;  (6) 
that  the  date  when  the  offense  was 
committed  Is  not  set  out  in  the  In- 
dictment (U.  a  V.  Evans,  2  Fed.  147. 
2  Fllpp.  606),  (7)  or  the  place  where 
it  was  committed  (Harris  v.  State, 
«0  Ark.  209.  29  SW  640);  <8)  that  It 
does  not  aufflclently  specify  the  na- 
ture of  the  offense  (State  v.  Franklin, 
36  Tex  497);  (9)  that  the  informa- 


tion was  not  sufficiently  verlfted 
(State  V.  Krohne,  4  Wyo.  347.  34  P 
8):  (10)  or  that  the  finding  of  the 
grand  Jury  was  not  signed  by  the  dis- 
trict attorney  (State  v.  Snow,  23  La. 
Ann.  696).  (11)  So.  where  the  In- 
formation and  the  affidavit  against 
defendant  charged  the  commlsBlon  of 
a  felony  in  the  proper  county,  the 
fact  that  the  crime  was  committed 
in  another  county  constituted  no  de- 
fense to  an  action  on  a  forfeited  re- 
cognlzanpe  for  the  delivery  of  the 
prisoner,  on  the  ground  that  the  court 
had  no  Jurisdiction  to  try  the  case 
and  hence  none  to  require  a  recog- 
nizance, since  the  Jurisdiction  of  the 
court  depended  on  the  allegations  in 
the  information  and  not  on  the  actual 
locus  of  the  crime.  State  v.  Osbom, 
156  Ind.  886.  68  NB  491. 

[c]  msrs  an  iBdletmnrt  la  ad- 
judged bad  OB  appsal,  the  cause  re- 
manded, and  the  prisoner  admitted  to 
ball  to  answer  to  another  Indictment, 
if  one  should  be  found,  the  fact  that 
a  new  Indictment  has  not  been  re- 
turned does  not  render  such  recog- 
nisance Invalid.  State  v.  Austin,  HI 
Mo.  481,  43  8W  165. 

DefnuMS  rensnJly  see  infra  fi  340. 

46.  Pack  v.  Stale,  23  Ark.  235; 
State  V.  Cooper,  2  Bmckf.  (Ind.)  226; 
State  V.  Stout,  11  N.  J.  L.  124.  But 
see  Brown  v.  State,  6  Tex.  A. 
188 

47.  Peck  V.  State,  63  Ala.  201; 
WIMIams  v.  State,  86  Ind.  400;  State 
V.  Borroum,  26  Miss.  208.  But  see 
U.  s.  v.  Garcia,  6  Porto  Rico  Fed.  89, 
44  (where  the  court  said:  "The  right 
to  give  bond  in  a  criminal  prosecu- 
tion is  constitutional  or  statutory, 
and  where  no  crime  has  been  legally 
charged,  as  is  the  case  where  an  Il- 
legally constituted  grand  Jury  re- 
turns an  alleged  indictment,  no  right 
exists  in  any  court  to  take  ball  in 
the  premises.  The  bond  or  recogni- 
zance thus  taken  Is  void.  ...  It  is 
not  good  even  as  a  mere  common-law 
bond  between  the  parties,  as  Is  often 
the  case  in  civil  matters");  Wells  v. 
State,  21  Tex.  A.  694,  2  SW  806  (hold- 
ing that,  where  the  purported  indict- 
ment was  a  presentation  to  a  grand 
jury  composed  of  thirteen  persons,  it 
was  In  fact  no  indictment  at  all  and 
conferred  no  Jurisdiction  upon  the 
trial  court  or  its  officers  to  require  a 
bail  bond  or  recognizance  of  defend- 
ant, and  hence  the  recognizance  and 
other  proceedings  based  upon  the  pur- 
ported indictment  were  void). 

[a]  The  inrlsdlotloii  of  the  grand 
Jut  which  found  the  Indictment  can- 
not be  questioned  In  an  action  on  the 
recognizance.  Dllley  v.  State,  3  Ida. 
(Hash.)  285,  29  P  48. 

48.  U.  8.— U.  S.  V.  Reese,  27  F. 
Cas.  No.  16,138,  4  Sawy.  629  [rev  on 
other  gronnds  9  Wall.  13,  19  L.  ed. 
541]. 

Ga. — Rogers  v.  Brown,  188  Ga,  760, 
76  SE  1131;  Williams  v.  Candler.  119 
Ga.  179,  45  SE  989;  Candler  v.  Klrk- 
sey,  113  Ga.  309.  38  SE  825,  84  AmSR 
247  (falling  to  charge  any  offense 
against   the   penal  '  statutes   of  the 


SUte):  Marks  v.  Smith.  4  Oa.  A.  129, 
60  SE  1016. 

Iowa. — State  v.  Hufford,  28  Iowa 
391  (Invalid  peUtlOo). 

Porto  Rico. — U.  S.  v.  Garcia.  6  Pw- 
to  Rico  Fed.  39. 

Tex.— Harrell  v.  State,  22  Tex.  A. 
692,  3  SW  479;  Wells  v.  State,  21 
Tex.  A.  594,  2  SW  806;  Brown  t. 
State,  6  Tex.  A.  188. 

[a]  mat  the  ladlotment  la  a  aal* 
Uty  is  a  good  defense  to  a  proceeding 
to  forfeit  a  criminal  bond  requiring 
the  presence  of  defendant  to  answer 
such  indictment,  and  it  is  error  to 
direct  a  verdict  for  plaintiff  in  scL 
fa.  where  the  obligation  was  based 
on  a  fatally  defective  indictment,  al- 
though the  recognizance  was  entered 
Into  after  Indictment.  Hason  V.  Ter< 
rell.  3  Ga.  A.  348,  60  SB  4. 

 [b]    XBdlolmsBt  qaMhad. — a> 

Where  a  recognisance  Is  given  to  ap- 
pear and  answer  an  Indictment,  and 
the  Indictment  is  quashed,  the  recog- 
nizance Is  void.  State  v.  Lockhart, 
24  Ga.  420.  (2)  Thus,  where  induced 
by  the  mistaken  belief  that  defendant 
was  dead  an  indictment  against  him 
is  abated  by  order  of  the  court,  and 
subsequently,  the  mistake  bein^  dis- 
covered, the  Indictment  Is  ordered  to 
be  reinstated,  whereupon  defendant 
Is  arrested  and  gives  ball  which  is 
forfeited  for  his  nonappearance  at 
the  trial,  the  sureties  are  not  liable^ 
for  the  reason  that  the  Indictment 
having  been  abated  could  not  be  thus 
reinstated,  and  that  when  arrested 
there  is  no  prosecution  pending 
against  defendant  and  he  is  there- 
fore not  legally  in  custody.  'Henry  v. 
Com.,  4  Bush  (Ky.)  427, 

[c]  Wliere,  on  a  crlailaal  oamf 
plaint  which  Is  void  In  not  being 
made  by  a  grand  Juror,  the  Justice 
binds  over  the  accused  to  the  supe- 
rior court,  a  bond  conditioned  for  the 
appearance  of  defendant  t>efore  such 
court  Is  void,  and  no  action  can  Iw 
maintained  thereon.  Kingsbury  v. 
Clark,  1  Conn.  406. 

49.    Toumans   v.   Slaton,    141  Oa. 
796,  82  SE  231;  Colquitt  v.  Bond.  69 
Ga.  351;  Marlon  v.  Johnson,  2S 
Ann.   697;  Moore  v.  State.   ST  Tn 
133.  ' 

60.  Griffin  V.  State,  48  Ind.  25S. 

61.  Baker  v.  State.  64  Tex.  Cr.  52. 
Ill  SW  735  (holding  that,  where  the 
Information  was  not  died  for  over 
three  months  after  arrest  and  after 
the  execution  of  the  ball  bond,  the 
latter  was  a  nullity  and  It  was  error 
not  to  permit  defendant  to  show  Utis 
fact  by  offering  the  Information  in 
evidence);  Ochoa  v.  State.  (Tex.  Cr. 
A.)  102  SW  415;  Leal  v.  State,  SI 
Tex.  Cr.  426,  102  SW  414. 

ea.  state  V.  Cobb,  71  Me.  198; 
CThamplain  v.  Peo.,  2  N.  T.  82;  Hedaca 
V.  state,  18  Oh.  St.  426. 

68.  Goodwin  t.  Dodse,  14  Ooon. 
206  (holding  that,  where  a  Jastloe  <rf 
the  peace  holding  a  court  of  Inqalry 
on  a  complaint  has  authority  to  ad- 
journ, he  may  take  a  reoogiiiaaaoe 
to  a  future  day  to  the  same  pezsn  as 
If  given  at  llnal  trial). 
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adjournment,*'  as  where  it  is  for  a  longer  period 
than  the  law  allows,''^  nnleea  it  is  so  made  with  the 
consent  of  the  accuaed.^^ 

[$  251]  n.  Where  FroBecntion  Ib  IllegaL  If  a 
law  under  which  a  prosecntion  is  commenced  has 
been  repealed  prior  to  such  prosecution,  a  reeog- 
nizanee  entered  into  in  such  case  will  be  void." 

{%  252]  0.  Defects  Oared  by  Amendment.  De- 
fects in  a  bail  bond  or  recognizance  may,  on  no- 
tice to  the  parties,  be  cured  by  amendments  in  the 
diseretion  of  the  court;""  and  it  has  been  held  that 
such  amendment  may  be  made  after  action  has 
been  commenced  on  forfeiture  of  the  instrument.'" 
But,  if  a  reei^izance  is  invalid  at  the  time  it  is 
executed,  owing  to  material  misrecitals  therein  or 
other  substantial  defects,  it  cannot  subsequently  be 
validated." 

253]   p.  VaUditsr  of  Second  Bond.   A  valid 


second -bond  or  recognizance  may  be  mude  or  taken 
where  an  illegal  or  defective  one  has  been  aban- 
doned,'^ or  where  the  first  one  is  insuflBeient"  or 
is  about  to  be  forfeited  for  nonappearance  of  the 
principal;*"  and  a  recognizance  given  in  one  court 
is  not  void  because  one  similar  in  all  respects  has 
been  entered  into  by  the  parties  in  the  lower  court.** 
But  where  the  power  of  the  officer  in  the  premises 
to  accept  a  reeognizanee  has  been  exhausted  or  no 
good  reason  is  shown  on  the  record  for  taking  the 
second  one,  the  latter  will  be  void.°'  An  oral  un- 
derstanding at  the  time  a  bail  bond  is  given  that 
it  is  not  to  have  effect  until  a  second  one  is  given 
will  not  affect  the  validity  of  the  first  bond." 

[$  254]  a.  Eifect  of  Invalid  Bond  or  Kecof- 
nlzance.  A  bail  bond  which  is  invalid  does  not 
bind  either  the  principal  or  the  sureties  thereon.'^ 
It  may  be  vacateid  or  quashed  on  motion,**  altiiough 


H.  Peo.  V.  McKenna.  C2  App.  Dlv. 
S27,  70  NTS  1057  (holdins  that,  under 
Code  Cr.  Proo.  I  191,  providing  that 
In  case  of  an  adjournment  of  a  pre- 
liminary examination  It  shall  not  be 
for  more  than  two  days  except  by 
defendant's  consent,  the  sureties  are 
obliged  to  produce  their  principal 
only  at  the  time  and  place  first  fixed, 
and  such  obligation  being  performed 
the  sureties  are  discharged  and  are 
not  liable  for  failure  to  produce  the 
principal  at  a  future  adjourned  date, 
the  adJouFQinent  having  taken  place 
without  notice  to  principal  or  sure- 
Ues). 

as.  U.  S.  V.  Hosmer,  26  F.  Caa.  No. 
16,394  (holding  that,  where  the  ex- 
amination Is  adjourned  for  a  longer 
time  than  the  law  allows,  the  recog- 
nisance taken  by  the  magistrate  for 
his  appearance  is  InvallcL  and  want 
of  Jurisdiction  may  be  set  up  by  the 
prisoner  or  his  sureties). 

ee.  In  re  Burns,  (U.  S.)  17  Can 
CrCas  292  (holding  that,  where  a 
preliminary  Inquiry  is  adjourned  with 
the  consent  of  the  accused  for  a  pe- 
riod of  more  than  eight  days,  con- 
trary to  Code  I  679,  the  recognizance 
of  the  aconsed  and  of  his  ball  then 
taken  for  his  appearance  at  the  ad- 
^umed  hearing  la  not  thereby  Invali- 
dated). 

67.  (Saspar  v.  State,  11  Ind.  B48-, 
Melton  V,  State,  (Okl.)  149  P  154.  155 
[cjuot  Cyc]. 

ee.  Ga. — Vaughan  v.  Candler,  113 
Oa.  9,  38  SE  352. 

Me.— Wright  v.  Blunt,  74  Me.  92; 
Ingalls  V.  Chase,  68  Me.  113;  State  v. 
Toung,  56  Me.  219. 

Mass. — Com.  v.  Cheney,  108  Mass. 
SS;  Com.  v.  Field,  11  Allen  4S8;  Com. 
T.  Merrlam,  9  Allen  371. 

Pa. — Hosle  v.  Gray,  73  Pa.  562. 

Tenn. — State  v.  Adams,  3  Head  259. 

Tex. — Oragg  v.  State,  18  Tex,  A, 
295;  Blalack  v.  State,  3  Tex.  A.  376. 

Va.— Bias  v.  Floyd,  7  Leigh  (84 
Va.)  M(S. 

[a]  A  oourt  Mumot.  kowerer,  of 
its  own  motion  amend  a  recognizance 
nunc  pro  tunc  over  the  objection  of 
the  sureties  and  without  notice  to  the 

Srlncipal.  Hand  v.  SUte,  28  Tex.  A. 
8.  11  SW  679. 

[b]  The  vTotboBotarr  ot  the  eonrt 
may  amend  a  defective  recognizance. 
BoBle  V.  Gray,  73  Pa.  502. 

[c]  A»— dmmt  M  to  uum. — 
Where  the  accused  by  a  mere  clerical 
error  Is  described  by  a  wrong  chris- 
tian name  in  the  body  of  a-  recog- 
nisance, this  does  not  Invalidate  the 
Instrument,  but  the  court  should  p«r- 
nalt  the  -clerk  to  amend  It  If  neces- 
sary.   State  V.  RhodiUB,  37  Tex.  166. 

a*.  State  T.  Toung,  56  Me.  219; 
Com.  T.  Cheney,  108  Mass.  33;  Com. 
T.  Field,  11  Allen  (Mass.)  488;  Com. 

Iferrlam.  9  Allen  (Mass.)'  371; 
H«lnlncar  v.  State,  60  Oh.  St  194,  U 
KB  est,  40  AmSR  671. 


[al   Aftsr  adJonxBrneaW-But  ft 

has  been  held  tnat  a .  recognizance 
cannot  be  amended  after  adjournment 
of  the  term  at  which  U  was  taken. 
Miller  V.  State.  (Tex.  Cr.  A.)  26  SW 
71;  Simpson  V.  State,  (Tax.  Cf.  A.) 
25  SW  425. 

60.  Stale  v.  WInnlnger.  81  Ind. 
51;  Wallet!  v.  State,  18  Tex.  A.  414. 
See  also  Com.  v.  Brown,  14  KyL  301. 

[a]  Amendment  not  aided  by 
eqnltT'— A  ball  bond  Is  strictly  a  stat- 
utory bond,  and  to  entitle  the  state 
to  a  forfeiture  thereon  the  bond  must 
contain  all  of  the  requisites  pre- 
scribed by  statute.  Hence  the  prin- 
ciples of  equity  as  applied  to  private 
contracts  cannot  be  Invoked  In  the 
construction  of  a  ball  bond.  Wallen 
V.  State.  18  Tex.  A.  414. 

[b]  Mandamus  will  not  lie  to  oor- 
reot^— Where  a  recognizance  has  been 
returned  to  the  court  ,  for  the  purpose 
of  being  estreated,  the  court  will  not 
grant  a  mandamus  to  the  Justices  to 
correct  a  clerical  error  which  vitiates 
the  instrument.  Ex  p.  Higgins,  2 
Dowl.  P.  C.  N.  S.  713;  Reg.  v.  Stack, 
12  L.  J.  M.  C.  68. 

81.  State  V.  McKeown,  12  Irft.  Ann. 
696;  Com.  v.  Merrlam.  9  Alien  (Mass.) 
371.  See  also  State  v.  Evennann,  172 
Mo.  294.  72  SW  539. 

[a]  ne  ffliaff  of  tta  first  bond 
will  not  InvaUdate  the  second.  State 
V.  West,  8  Oh.  St.  609. 

[b]  Xn  ease  of  the  lo«  of  a  re> 
cognltanoe  the  court  may  permit  the 
same  to  be  supplied  under  Its  power 
to  permit  any  part  of  the  record  or 
files  to  be  supplied  In  case  «f  loss 
or  destruction,  and  a  forfeiture  may 
be  taken  of  the  same  when  so  sup- 
plied. McEHwee  v.  People.  77  111.  493. 
See  generally  Lost  Instruments  [26 
Cyc  1607]. 

68.  State  v.  E^ermann,  172  Mo.294, 
72  SW  639  (holding  that,  where  the 
court  Is  of  the  opinion  that  a  bond 
for  the  appearance  of  defendant  In  a 
criminal  prosecution  la  Insufflclent,  it 
may  order  a  new  bond  to  be  given 
and  order  defendant  into  custody  If. 
on  notice,  he  falls  to  comply). 

63.  Combs  V.  Peo.,  39  111.  183 
(holding  that,  where  the  principal  has 
entered  into  a  recognizance,  has 
failed  to  appear,  and  his  surety  en- 
ters into  a  new  one  to  save  the  for- 
feiture of  the  first.  It  Is  good). 

[a]  That  a  bond  had  been  pire* 
vlonalT  given  'vw  tbe  aooased  and 
forfeited  constltutee  no  defense  to 
an  action  on  a  reeognliance  In  an 
arrest  on  a  ooniplatnt  for  the  same 
offense.  Walllngford  v.  Hall,  46 
Conn.  350. 

[b]  Foww  to  admit  after  defanlt. 
— Where  defendant  Is  held  for  trial 
and  under  the  order  of  the  oourt  en- 
ters Into  a  recognizance  with  sure- 
ties to  appear,  and  on  his  failure  to 
appear  the  .reiMvnlsance  is  declared 
forfeited  and  Is  paid  and  satisfied  by 


the  sureties,  the  order  of  the  court 
is  still  in  force,  and.  In  case  defend- 
ant should  come  Into  the  custody  of 
the  sheriff  again,  a  second  recogni- 
zance taken  by  the  sheriff  under  the 
same  order  in  the  same  sum  will  be 
valid,  tewls  V.  Peo.,  18  111.  A.  76. 
To  same  effect  Bx  p.  Wasson,  50  Tex. 
Cr.  361.  97  SW  103. 

64.  Com.  V.  Abbott,  168  Mass.  471, 
47  NE  112  (holding  that  a  recogni- 
zance In  the  superior  court  was  not 
void  because  one  similar  In  all  re- 
spects had  been  entered  Into  by  the 
parties  In  the  police  court). 

66.  Matthews  v.  State,  92  Ala.  89, 
9  S  740;  Hendricks  v.  Com.,  7  Ky.  Op. 
328;  Rogers  v.  Peo.,  14  Mich.  392; 
Townsend  v.  Peo.,  14  Mich.  3S8  (hold- 
ing that,  where  one  accused  of  crime 
pleaded  not  guilty  and  gave  a  re- 
cognizance, a  second  recognizance 
taken  before  a  circuit  court  oom- 
mlssioher  was  without  authority  and 
void  In  the  absence  of  any  Jurisdic- 
tion shown  In  the  commissioner  to 
take  the  second  recognizance).  See 
also  Schneider  v.  Com.,  3  Mete.  (Ky.) 
409. 

66.  Matthews  v.  State,  92  Ala. 
89,  9  S  740  (holding  that,  where  a 
valid  bond  la  accepted  by  the  sheriff, 
his  power  In  the  premises  Is  exhaust- 
ed, and  an  agreement  at  the  time 
such  bond  was  given  that  It  was  to 
have  effect  only  until  a  second  one 
was  given  Is  of  no  avail  and  the 
taking  of  a  second  bond  is  unauthor- 
Ized). 

67.  U.  S.  V.  Hudson.  65  Fed.  68 
tapp  dism  17  SCt  994  mem,  41  L.  ed. 
1178  mem];  Woods  v.  State,  31  Tex. 
Cr.  595.  103  SW  895  (holding  that, 
the  offense  of  violating  the  local  op- 
tion law  not  being  an  offense  eo 
nomine,  a  ball  bond  given  In  a  prose- 
cution under  such  charge  is  not  valid 
and  no  recovery  can  be  had  there- 
on). 

[a]    If,  from  want  of  authority  In 

a  magistrate  to  take  a  recognizance, 
it  la  void  as  to  the  principal,  it  will 
be  void  as  to  the  surety.  Ferry  v. 
Burchard,  21  Conn.  697. 

ee.  state  V.  Halloway.  6  Ark.  433 
(only  after  forfeiture). 

[a]  A  Told  rvoogmssBoe  may  be 
vacated  at  any  time.  Butler  v.  State, 
20  Miss.  470. 

[b]  Slw  inwifHolen^  of  deserlp- 
tloa  of  the  offense  In  the  recogni- 
zance can  be  taken  advantage  of  by 
the  sureties  by  a  motion  In  arrest 
of  Judgment  In  a  suit  on  the  recogni- 
sance.   Slvely  V.  State,  44  Tex.  274. 

Fc]  Vxoosedings  on  moiloB^(i) 
Where  a  motion  to  quash  Is  made  for 
defects  apparent  on  the  face  of  the 
record,  the  entire  record  with  all  offi- 
cial acts  and  entries  is  brought  be- 
fore the  court.  Com.  v.  Long,  4  KyL 
366.  (2)  And  if,  on  appeal  by  the 
commonwealth  in  such  a  case,  It 
falls  to  make  the  Indictment  a  part 
of  the  record,  it  will  be  presumed 
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it  has  been  held  that  the  validity  of  a  recogaizance 
cannot  be  tried  on  a  motion  to  qnaah,  but  only 
on  a  8ci.  fa.;'"  and  that,  where  judgment  is  ren- 
dened  on  the  bond  and  there  are  objections  patent 
on  the  faee  of  the  record,  the  remedy  is  by  ap- 
peal.'" 

{%  255]  2.  Ezecation — a.  In  0«neraL  A  recog- 
nizance should  contain  the  name  of  the  accused  for 
the  purpose  of  identification;  but  where,  notwith- 
standing a  slight  error  as  to  his  name  exists,  there 
is  no  difficulty  in  identifying  him,  the  validity  of 
the  instrument  will  be  sustained,^'  as  where  be  is 
described  in  the  bond  by  a  wrong  christian  name.^* 
And  although  there  may  be  a  variance  between 
the  name  given  in  the  body  of  the  recognizance, 
either  as  principal  or  surety,  and  that  signed  to 


such  instrument  in  like  eapaeity,  the  obligation  will 
not  thereby  be  avoided ;  bnt  it  may  be  shown,  anda 
proper  averments  in  the  petition,  that  the  one 
named  in  the  bond  is  the  same  person  as  the  one 
whose  signature  is  affixed  thereto.^'  If  the  reoog- 
nizance  in  substance  coinplies  with  the  law  in  other 
respects,  the  fact  that  the  names  of  one  or  more 
of  the  parties  thereto  are  omitted  in  the  body  of 
the  instrument  will  not  affect  its  validity  where 
Buch  parties  have  signed  and  executed  the  same." 

[(  256}  b.  Signing.  In  the  absence  of  a  Btatute 
which  requires  the  parties  to  a  reeognixanee  to 
sign  the  same,  if  it  is  taken  in  court  in  the  usual 
form  it  is  not  essential  to  the  validity  of  eneh  an 
instrument  that  the  signatures  of  the  parties  shaU 
be  affixed  thereto      and  if  they  are  affixed  the 


that  th«re  were  defects  In  the  In- 
dictment which  Invalidated  the  bond. 
Com.  T.  Long,  supra. 

69.  State  v.  Hopkins.  30  Mo.  404; 
SUte  V.  Davidson,  20  Mo.  406. 

■kklac  advaataff*  of  dafaeta  la 
raoonlsaao*  Iit  dannunr  to  ML  ta. 
see  Infra  )  356. 

TO.  Taliaferro  v.  Steele,  14  La. 
Ann.  fi&6  (and  not  by  action  of 
nullity). 

71.  Ala.— State  v.  Fuller.  128  Ala. 
46,  30  S  506  (holding  that  a  ball  bond 
that  does  not  show  which  of  the 
parties  signlnK  It  Is  the  principal 
obligor  la  Insufflclent)-,  ToUson  v. 
State,  39  Ala.  103. 

Cal. — Peo.  V.  Eaton,  41  Cal.  857 
(holding  that,  although  the  name  of 
the  accused  In  the  recognlKance  dif- 
fers slightly  from  his  name  in  the 
Indictment,  this  does  not  vitiate  the 
recognizance). 

111. — Bulson  v.  Peo.,  51  111.  409: 
Peo.  V.  Tldmarsh.  118  111.  A.  IBS 
(holding  that,  where  the  name  of  a 
principal  in  a  recognizance  properly 
appears  therein  as  coming  into  court 
with  his  surety  to  enter  into  the 
same,  the  mere  fact  that  his  name  Is 
subsequently  Improperly  spelled  In 
such  recognisance  does  not  invali- 
date the  same). 

Mo.— State  v.  Ballentlne,  106  Ho. 
A.  190,  80  SW  S17. 

Tex.— Steen  v.  State,  27  Tex.  86; 
Cox  V.  State,  (Cr.  A.)  44  BW  828; 
Smith  T.  SUte,  35  Tex.  Cr.  9,  29  SW 
IBS. 

Wis. — Reeg  v.  Adams,  113  Wis.  175, 
87  NW  1067  (instrument  affording 
means  of  filling  In  name). 

[a]  Vreananptlon  la  favor  of  Idan- 
tl^.. — Every  presumption  should  be 
made  In  favor  of  the  Identity  of  the 
person  recognized  to  appear  and  of 
the  party  Indicted  for  the  offense  for 
which  the  recognizance  was  given. 
State  v.  Mlllsaps,  69  Mo.  359. 

[b]  Vo  raraltlnr  injury. — Where 
no  Injury  Is  shown  to  have  resulted 
from  a  mistake  as  to  the  middle  name 
of  the  party  Indicted,  the  principal 
In  the  bond.  Its  validity  is  not  af- 
fected.   Steen  v.  State.  27  Tex.  86. 

[c]  Vwo  wlta  same  name. — 
Where  two  persons  of  the  same  name 
execute  a  recognisance,  one  as  prin- 
cipal and  the  other  as  surety.  It  Is 
not  void  for  Indeflnlteness  If  the  con- 
text clearly  shows  which  one  of  them 
is  the  principal  for  whose  appear- 
ance the  recognizance  is  conditioned. 
State  V.  Cherry.  Meigs  (Tenn.)  232. 

[d]  A  flotltions  nam*  has  been 
held  not  to  invalidate  the  recogni- 
zance where  the  surety  does  not  deny 
his  signature  or  that  he  procured  the 
release  of  the  person  for  whom  he 
signed  the  recognizance.  Com.  v. 
Lamar,  32  Fa.  Super.  200. 

78.  State  v.  Rhodlus,  37  Tex.  165 
(holding  that.  If  it  appears  that  such 
defendant  entered  Into  the  obliga- 
tion, he  win  be  held  thereto  without 
regard  to  his  appellation). 

73.  Stokes  v.  Pea.  63  m.  439: 
LyOe  v.  Pea,  47  111.  422;  O'Brien  v. 


Peo.,  41  111.  456;  Garrison  v.  Peo..  SI 

111.  535;  Graves  v.  Peo..  11  III.  542: 
Gay  v.  State.  7  Kan.  394;  State  v. 
Porter.  18  S.  D.  26.  26.  99  NW  80 
(holding  that,  where  a  ball  bond  pro- 
vided: "An  order  having  been  made 
.  .  .  that  Charles  Porter  be  held  to 
answer  upon  the  charge  of  .  .  .  upon 
which  he  has  been  duly  admitted  to 
bail  .  .  .  we.  C.  M.  Porter,  as  princi- 
pal." and  others  as  sureties,  "under- 
take that  the  above-named  Charles 
Porter  shall  appear  and  answer,"  and 
the  bond  was  signed  by  C.  M.  Porter 
and  the  sureties  and  was  justlRed  by 
the  sureties  In  the  usual  form,  the  re- 
citals In  the  ball  bond,  in  connection 
with  the  presumption  that  the  officer 
In  taking  the  bond  did  hie  duty,  were 
ButTlclent  evidence  that  "C.  M.  Por- 
ter" and  "Charles  Porter"  were  one 
and  the  same  person).  See  also  Dodd 
V.  State,  2  Tex,  A.  58.  Compare  Vin- 
cent v.  Peo.,  25  111.  SOO  (holding  that 
relief  must  be  sought  in  equity). 

[a]  Tttan  la  no  ptaramiAlon  that 
the  same  person  is  indicated  in  such 
a  case.  Mclntyre  v.  State,  19  Tex. 
A.  443  (holding  also  that,  where  N 
M  was  the  principal  named  In  the 
body  of  a  bond,  but  the  bond  was 
signed  CAM,  unless  N  M  and  C  A 
H  were  proved  to  be  the  same  per- 
son, the  bond  would  be  invalid,  since 
CAM  might  merely  be  a  surety  on 
the  bond). 

74.  Ala.— Hall  v.  State,  9  Ala.  827; 
Badger  v.  State,  5  Ala.  21  (holding 
that,  where  a  recognizance  taken  be- 
fore a  Justice  of  the  peace  has  been 
signed  and  sealed  by  the  principal 
and  his  surety,  its  validity  Is  not  af- 
fected by  the  failure  to  Insert  the 
name  of  the  latter  In  the  blank  left 
for  that  purpose  In  the  body  of  It). 

Colo. — Murray  v,  Peo,,  49  Colo.  109. 
Ill  P  711.  AnnCasl912A  693  and 
note  (holding  that  the  fact  that  a 
surety  s  name  was  properly  signed  at 
the  foot  of  the  recognizance  after 
that  of  accused  and  that  It  was 
omitted  from  the  body  of  the  recog- 
nizance did  not  affect  his  liability 
thereon,  he  having  signed  at  the  foot 
with  the  Intention  of  becoming  surety 
to  procure  accused's  release). 

Ida. — Peo.  V.  Bugbee,  1  Ida.  88 
(holding  that  the  fact  that  a  name 
appears  In  the  body  of  a  bond,  but 
is  not  subscribed  to  it,  or  that  some 
or  all  of  the  names  subscribed  to 
such  bond  do  not  appear  In  the  body 
of  the  same,  does  not  tn  the  least 
affect  the  liability  of  those  who  exe- 
cuted it). 

III.— Nell  v.  Morgan.  28  111.  524. 

Ind. — Burton  v.  State,  6  Blackf.  389. 

Mo. — Cunningham  v.  State,  14  Mo. 
402  [overr  Adams  v.  Wilson,  10  Mo. 
4011. 

Nebr.— Holmes  v.  State,  17  Nebr. 
73,  28  NW  232. 

Tex. — Gorman    T.    State,    18  Tex, 

112.  19  AmR  29. 

Compare  V.  S.  v.  Pickett.  27  F. 
Cas.  No.  16.043,  1  Bond  123  (holding 
that  one  who,  after  the  execution  ot 
a  recognisance  by  all  the  obligors 


named  In  it,  signs  and  aeknowlodna 
the  instrument  without  his  name  oe- 
Ing  written  in  as  an  obligor  does  not 
become  a  party  to  It  in  such  a  aonae 
that  he  can  be  Joined  in  a  suit  upm 
it  with  the  other  obligors). 

[a]  Alttourh  Uaaki  bmst  ba  loft 
In  the  rococaaaaeo  (1)  at  the  time 
it  is  signed  which  are  afterward  to 
be  mied  In,  It  is  not  a  ground  for 
defeating  a  recovery  thereon  where 
I  he  instrument  Is  afterward  com- 
pleted and  delivered  In  the  presence 
of  the  surety  who  had  so  Blgned. 
Madden  v.  State,  36  Kan.  146.  10  P 
469.  (2)  Where  the  name  of  a  de- 
fendant was  left  blank  in  a  pre- 
liminary recital  of  an  undertaking 
upon  preliminary  examination,  but 
the  undertaking  recited  that  the 
named  Individual  would*  appear  and 
answer.  It  is  not  Invalid  for  uncer- 
tainty. Elrage  v.  Greenlee  County. 
16  Ariz.  159.  141  P  575.  (3)  But  It 
has  been  held  otherwise  where  a  bond 
was,  according  to  agreement,  to  be 
niled  in  by  the  magistrate,  but  was 
In  fact  filled  In  by  the  county  clerk. 
Com.  v.  Ball,  6  Bush  (Ky.)  231. 

75.  U.  S.— U.  S.  V.  Pickett,  37  P. 
Cas.  No.  16,043,  1  Bond  133  (boldlnc 
that.  In  the  absence  of  a  atat*  or 
federal  statute  rsQUiring  parties  to 
sign  a  recognisance,  an  aoknowlodc- 
meat  of  the  same  by  them  to  whlM 
a  Justice  of  the  pMC«  has  certlOad 
is  sufflcient  to  make  the  reoosnlaaiies 
valid,  although  the  itarties  do  not 
sign  the  same). 

in.— Peo.  V.  Barrett,  202  HI.  287. 
67  NE  23,  95  AmSR  230,  63  LRA  32; 
McNamara  v.  Peo.,  183  111.  164.  ES  NE 
625. 

Ind. — Grlnestaff  v.  State.  S3  Ind 
238;  State  v.  Elder.  35  Ind.  368: 
Campbell  v.  State,  18  Ind.  375.  81 
AmD  363, 

Ky. — Cora.  v.  Mason.  3  A.  K.  Marab. 
456. 

Nebr.— King  v.  SUte.  18  Nebr.  375, 
25  NW  S19;  Irwio  v.  State,  10  Nebr. 
325,  «  NW  370. 

Oh.— Mllllkin       SUte,  21  Ota.  St 

635. 

Okl.— Terr.  v.  Conner.  17  Okl.  135, 
87  P  591. 

Pa. — Com.  T.  Emery,  2  Blnn.  431; 
Com.  V.  Lamar,  32  Pa.  Super.  tM. 

S.  C— State  v.  Cornell,  70  &  CL  4M, 
50  SE  22. 

[a]  "At  eoauBOK  law  it  was  never 
necessary  for  any  peraon  to  sIcb  tM 
recognisance:  and  under  the  statute 
it  is  necessary  only  for  those  to  sMrn 
the  recognizance  who  are  to  be  bmiM 
thereby:  and  It  Is  naver  necessary 
under  Che  statutes  for  the  accused  to 
sign  the  reoognlsance.  unless  ths  stat- 
utes absolutely  require  the  aams  to 
be  done."  TUlson  v.  Stats.  It  Ku. 
452.  456. 

[bl    irot  wtthJa  ststBta  ot  fraaSs 

—A  recognisance  taken  tn  opra  court 
and  entered  upon  the  order  book  ii 
not  within  the  sUtute  of  frauds,  and 
it  Is  valid  and  binding  without  aittaer 
the  signature  or  seal  of  any  ot  tlw 
cognisors;  such  a  recognisance  tn- 


Vor  later  oaisa  dsvelopowats  and  obaaffes  Jn  the  law  see  cumulative  AnnoUtlon%  same  title,  pace  and  note  numtaM; 
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Bigaatnrea  will  be  regarded  aa  surplusage  and  the 
undertaking  will  not  be  thereby  vitiated.^"  Under 
some  statutes,  however,  particularly  in  regard  to 
bail  bonds,  the  signatures  of  the  parties  are  re- 
quired.'^ 

Signatore  of  principal.  Under  some  statutes  the 
signature  of  the  principal  is  not  necessary  where 
the  instrument  is  properly  executed  by  the  sure- 
ties/' although  under  other  statutes  the  sureties 
are  not  bound  unless  the  principal  also  signs.^* 

Bnffideacy  of  signing.  Where  signatures  are  re- 
quired, a  signing  with  the  initials  or  the  mark  of 
the  parties  or  in  blank  will  be  sufficient,  and  the 
fact  that  the  sigiiaturea  are  not  placed  at  the  bot- 


tom of  the  bond  will  not  avoid  such  bond;"  but 
the  principal's  signature,  if  required,  must  be  made 
in  person  and  not  by  his  attorney."*  The  recog- 
nizance should  be  signed  in  the  presence  of  the  of- 
ficer taking  the  same  where  the  statute  authorizes 
the  officer  "takii^  a  recf^izance"  to  administer 
all  necessary  oaths."* 

[$  257]  c.  Sealing.  A  recognizance  is  not  re- 
quired to  be  under  the  seal  of  the  parties;'"  but, 
in  the  absence  of  statute  dispensing  therewith,  a 
bail  bond  should  be  under  seal.^" 

258]  d.  Acknowledgment.^'  To  be  valid,  'a 
recognizance  should  generally  be  acknowledged  be- 
fore the  court  or  officer  taking  the  same,''  el- 


ates a  debt  of  record,  and  It  le  wit- 
nessed by  the  record  only  and  not 
by  the  stffnature  or  seal  of  the  cog- 
nisora.  Grlnestaff  v.  State,  63  Ind. 
238;  State  v.  Elder,  35  Ind.  368;  Camp- 
bell V.  SUte,  13  Ind.  37&,  81  AmD 
363:  Andreas  v.  State,  3  Blackf.  (Ind.) 
lOS. 

[c]    A  Btatats  reaolrliur  aU  reeor- 
nlsanow  to  be  slrned  and  sealed  (1) 

by  the  parties  ana  certified  to  by  the 
officer  taking  the  same  has  been  held 
not  to  apply  In  the  case  of  a  recogni- 
sance taken  by  a  Justice  on  a  pre- 
liminary examination  of  one  charged 
with  an  offense.  Gamble  v.  State.  21 
Oh.  St.  183.  <2)  And  a  similar  stat- 
utory requirement  as  to  appearance 
bonds  to  ti.e  sheriff  or  other  officer 
has  been  held  not  applicable  to  an 
appearance  bond  taken  by  a  Judge. 
State  V.  West,  3  Oh.  St.  G0». 

TV.  Kearns  v.  SUte,  3  Blackf. 
find.)  S84:  Madison  v.  Com.,  2  A.  K. 
Marah.  (Ky.)  131;  Shupe  v.  State,  40 
Kebr,  S24,  63  NW  100  (holding  that, 
even  where  a  recognisance  Is  not  re- 
quired to  be  signed,  if  It  Is  signed, 
it  will  not  thereby  be  rendered  void): 
King  V.  State,  IS  Nebr.  376,  25  NW 
519;  Irwin  v.  State,  10  Nebr.  325,  6 
NW  370. 

77.  Shattuek  v.  Peo.,  5  111.  477; 
State  V.  Pratt,  148  Mo.  402,  50  SW 
113;  Peo.  V.  Huggins,  10  Wend.  (N. 
Y.)  464;  Nelson  v.  State.  44  Tex.  Or. 
595,  73  SW  3S8  (holding  that  a  bail 
bond  not  Itself  signed  by  the  parties 
thereto  Is  absolutely  void,  and  that 
ttie  fact  that  they  have  signed  an 
affidavit  which  follows  the  place 
where  they  should  have  signed  the 
bond  and  which  refers  to  the  bond  as 
having  been  signed  by  them.  Is  In- 
sufficient); Teague  v.  State,  (Tex.  Cr. 
A..>  44  8W  290. 

[ai  Ths  lOgmmtun  of  a  Moond 
pnMtr  Is  necessary  to  bind  the  surety 
crho  first  signs  when  it  Is  agreed 
ttis.t  the  bond  Is  not  binding  until 
slflrn^  by  another  person.  Fee.  v, 
Cneaver,  74  111.  A.  210. 

78.    Ariz. — Blrage'     v.  Qreenlee 
I^ounty.  16  Arlx.  15d.  141  P  676  (bond 
^i-ven   prior  to  Pen.   Code   (1913]  i 
L196  which  requires  such  bond  to  be 
if  «-n^d  by  the  principal) ;  Thomas  v. 
rei-r.,  10  Ariz.  180.  85  P  1063  (hold- 
that,   under  Code  Cr.   Proc.  !{ 
074.  1076,  1077,  1084,  it  Is  not  neces- 
c^ry,    where  a  defendant   has  been 
,Ald    to   answer   after  examination, 
ba-t  a  bait  bond  for  his  appearance 
o   answer  is  signed  .by  the  principal, 
ut:    It  Is  sufficient  if  executed  by  the 
o  n  dsmen ) . 
Oal. — Peo.  v.  Love,  ^9  Cal.  676. 
Ix»a. — Minor  v.  State,  1  Blackf.  236. 
Iowa, — State  v.  Patterson,  23  Iowa 
75    (ball  bond). 

XCSin. — ^Hillson    v.    State.    29  Kan. 
52  :  Ingram  v.  State,  10  Kan.  630. 
5Cy. — Com,  V.  Radford,  2  Duv,  9. 
IMrich. — Peo.  v.  Dennis,  4  Mich.  609, 
»  338. 
ThCO. — State  V.  Ballentlne.  106  Mo. 
T.«0,  80  SW  317:  State  v.  Peyton, 
t     Btfo.  A.  622  (holding  that,  where 
,0      sureties  sign  the  recognisance, 
.^ar   will  be  held  liable,  even  if  the 
.fn<3ipal  has  not  signed  It). 

[6  a  J.-64] 


Pa. — Com.  V.  Lamar,  32  Pa.  Super. 
200  (signature  of  the  principal  not 
essential). 

S.  C— State  V.  C>>mell,  70  S.  a  409. 
50  SE  22:  State  v.  Quattlebaum,  67  S. 
C.  203,  46  SB  162. 

[a]  Stetvts  dirsotozT^The  South 
Carolina  statute  reaulrlng  the  signa- 
ture of  the  accused  is  merely  direc- 
tory. State  v.  Quattlebaum,  67  S.  C. 
203,  46  SB  162. 

78.  State  V.  Taylor,  19  La.  Ann. 
145;  State  v.  Doax,  19  La.  Ann.  77; 
Chaney  v.  State,  23  Tex.  23. 

[a]  A  recognlianae  mnat  be  exs- 
ontsd  by  the  aoetued  or  by  some  one 
authorised  to  execute  It  for  him;  and, 
where  a  recognizance  was  written  out 
by  the  attorney  for  the  accused,  and 
the  name  of  the  accused  appeared  In 
the  body  of  it,  but  it  was  signed  by 
the  sureties  only.  It  was  held  In- 
valid, although  the  accused  was  re- 
leased on  its  execution.  Price  v. 
State,  12  Tex.  A.  236. 

80.  Hammons  v.  State,  59  Ala.  164, 
31  AmR  13  (holding  that  parties  to 
a  bail  bond  may  employ  Initials,  a 
mark,  or  any  other  designation  and 
will  be  bound  as  if  they  had  written 
their  names  In  full  if  such  was  their 
intention);  Ingram  v.  State,  10 
Kan.  630  (holding  that  a  principal 
may  be  designated  by  bis  Initials  and 
surname). 

81.  Brown  v.  Colquitt,  73  Ga.  59, 
54  AmR  867  (where  several  criminal 
recognisances  were  to  be  given,  and 
the  same  surety  agreed  to  sign  all 
of  them  and  did  so,  some  of  them 
being  flUed  out  at  the  time  and  some 
having  the  name  of  the  obligee  and 
the  amount  blank,  and  the  surety, 
knowing  the  amount  and  the  obligee, 
instructed  the  sherllT  to  All  such 
blanks  and  thereupon  went  away,  and 
the  blanks  were  QUed  accordingly,  the 
bond  was  held  to  be  valid). 

[a]  nuiiig  np  blank  bond;  dele- 
gatioB  of  anuorltT^Where  the  sure- 
ty of  one  accused  went  before  the 
mayor  and  signed  a  blank  bond  with 
the  understanding  that  the  mayor 
should  fill  it  up  and  It  was  afterward 
filled  up  by  the  county  attorney,  it 
was  held  that,  conceding  that  the 
mayor  was  constituted  the  surety's 
agent  to  fill  up  such  blank  paper  aa 


JM9  confers  no  right  to  authorise  any 
other  person  to  enter  into  a  recogni- 
sance.   Qrler  v.  State.  29  Tex.  487.  ' 

[b]  Wigalmg  hr  atwrBay  at  pxla- 
olpal's  request  Is  not  sufTlclenl  to 
bind  the  sureties  under  a  statute 
which  requires  authority  to  sign  for 
another  in  such  case  to  be  In  writing. 
BlIllngtOD  V.  Com.,  79  Ky.  400,  S  KyL 
19. 

[c]  name  of  one  maxmtr  slgnad 
without  proper  authority  will  not  be 
binding  as  to  the  others.  Com.  v. 
Belt,  61  SW  431,  21  KyL  339. 

84.  Ramsey  v.  State,  82  Nebr.  638, 
118  NW  331;  Thomsen  v.  State,  83 
Nebr.  634,  118  NW  330  (holding  that, 
while  a  recognizance  under  Cr.  Code 
8  324  may  be  entered  Into  In  writing. 
It  must  be  executed  or  acknowledged 
by  the  principal  and  surety  In  the 
presence  of  the  magistrate  taking  the 
came). 

[a]  In  Wasowl.  however.  It  Is  not 
necessary  that  a  bail  bond  shall  be 
signed  by  the  surety  in  the  presence 
of  the  Judge  before  whom  it  Is  talten, 
as  Is  required  in  the  case  of  a  recog- 
nizance: and  a  bond  which  was  exe- 
cuted by  the  accused  In  the  presence 
of  the  probate  Judge  and  by  the  sure- 
ty elsewhere,  although  the  surety  had 
stated  to  the  Judge  his  Intention  to 
execute  it  and  had  proved  his  quali- 
fications, and  his  signature  was  Iden- 
tified by  the  Judge  for  the  approval 
of  the  bond.  Is  binding  on  the  surety. 
State  V.  Wilson,  (Mo.)  175  SW  603 
[overr  State  v.  Owen,  206  Mo,  673, 
105  SW  639;  State  v.  Pratt,  148  Mo. 
402,  60  SW  1131  (holding  that  Rev. 
St.  [1909]  i  5127  providing  that  sure- 
ties  on  recognizances  may  be  exam- 
ined on  oath  as  to  their  qualifications 
and  that  the  olDcer  authorized  to 
take  the  recognizances  may  admin- 
ister the  oath,  even  if  construed  to 
apply  to  ball  bonds,  does  not  Invali- 
date a  bond  signed  by  a  surety  out 
of  the  presence  of  the  officer  taking 
It,  since  the  purpose  of  the  statute 
was  to  enable  the  officer  to  require  a 
sufficient  security,  not  to  enable  the 
surety  to  escape  liability). 

SB.  Tollson  V.  State,  39  Ala.  103; 
Hall  V.  State,  9  Ala.  827;  Slaten  v. 
Peo,,  21  III.  28:  Shattuek  v.  Peo..  5 
111.  477;  Grinestaff  v.  State,  53  Ind. 


a  bond,  and  that  he  could  do  so  and   238;  Campbell  v.  State,  18  Ind.  375, 

five  it  validity  as  a  recognizance,  it  81  AmD  363;  State  v.  Foot,  9  S.  C  L. 
id  not  authorize  him  to  delegate  the  122. 


power  to  any  one  else,  much  less  did 
It  authorize  any  one  else  to  do  so 
without  his  authority  as  was  done 
In  this  Instance.  Com.  v.  Ball,  6 
Bush  (Ky.)  291. 

88.  State  V.  Wilcox,  69  Mo.  176 
(holding  that,  where  the  signature  of 
defendant  la  placed  In  the  body  of 
the  recognizance,  above  Its  condi- 
tions Instead  of  at  the  bottom  of  the 
Instrument,  It  does  not  Invalidate 
the  bond);  Nelson  v.  State,  44  Tex. 
Cr.  695.  73  SW  398;  McHowell  v. 
State,  41  Tex.  Cr.  227,  63  SW  <S0. 

83.  Matter  of  FOwler,  49  Mich. 
234,  13  NW  630;  State  v.  Ahrena  46 
S.  C.  L.  403;  Ferrlll  v.  State,  29  Tex. 
489;  C%aney  v.  State,  23  Tex.  21; 
Price  T.  State.  12  Tex,  A.  2SS. 

[a]   AvUuMtty  to  ttvpaar  br  attor- 


86.  Williams  v.  State.  26  Fla.  734, 
6  S  831,  6  LRA  821  (holding  that, 
where  the  statute  required  ball  In 
certain  cases  to  be  given  by  bond,  a 
sealed  instrument  was  required  and 
that  one  given  without  a  seal  was  in- 
valid). 

[b]    Where  a  seal  is  necessary,  a 

•OTon  which  contains  the  word 
"seal"  opposite  the  name  of  each 
signer  is  sufficient.  Lindsay  v.  State, 
15  Ala.  43. 

87.  Aoksowledgmeata  geBerally 
see  Acknowledgments  1  C  J.  739. 

OsrtUoation,  approral,  aad  aooept- 
snoe  see  Infra  fi  264. 

88.  Iforber  v.  U.  S.,  36  Fed.  888 
rrev  on  other_grouhds  140  U.  S.  177, 
11  set  751,  Sru  ed.  398]:  Com.  v. 
Hldcey,  172  Pa.  39,  SI  A  188. 
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[§§  258-261 


though  it  has  been  held  that  an  acknowledgment  is 
not  necessary.*"  No  particular  form  of  acknowledg- 
ment or  attestation  is  required  provided  it  suf- 
fleiently  appears  that  the  recognizance  is  taken  for 
some  purpose  contemplated  by  law.*"* 

A  wlul  acknowledipiMiit  before  the  court  or  of- 
ficer anthorized  to  t^e  the  recognizance  is  suf- 
ficient." 

{%  269]   e.  Date  of  Bond  or  Becognizance.  The 

execution  of  a  bond  dates  from  the  time  of  its 
signature,  not  of  its  i^proval,"  but  the  date  of  ac- 
knowledgment or  approval  may  be  looked  to  in 
order  to  fix  a  date  othervise  uncertain.*'  It  has 
been  held  that  a  recognizance  may  be  dated  as  of 
the  same  day  as  that  on  vhieh  the  accused  is  to 

[T^eO]   f.   EzM«ti<m  by  Principals  Jointly 


Prose cnted.  Defendants  vho  have  been  prosecuted 
jointly  may  give  separate  bail;**  the  general  rule 
is  that  each  person  accused  shall  enter  into  a 
separate  rect^izance.*' 

[$  261]  g.  By  Principal  or  Siir«tiM  under  Bii- 
abiUty.  The  undertaking  of  bail  is  a  eontraet  be- 
tween the  obligors  and  the  state,  and,  to  render  an 
obligor  liable  thereon,  it  is  essential  that  he  shall  be 
l^ally  competent  to  execute  it.*'  The  disability  of 
one  of  the  sureties  will  avoid  the  recc^izance  only 
as  to  the  surety  under  disability;*^  and  the  obliga- 
tion of  the  bail  will  not  be  ejected  by  any  Us- 
ability of  the  principU  which  is  known  to  them." 

Infanta.  A  recognizance  executed  or  joined  in  by 
a  minor  as  princips^  to  procure  his  own  release  may 
be  classed  among  the  necessities  for  which  he  may 
eontraet  and  therefore  may  be  binding  on  faim,^ 


"Thla  acknowledffinent  Is  not  a 
mere  form,  nor  Is  ft  simply  another 
mode  of  wltnesBing.  It  has  been  held 
that  the  acknowledgment  and  siana- 
ture  of  the  commissioner  makes  the 
recognttance  binding,  even  If  the  par- 
ties do  not  sign  U.  U.  S.  v,  Pickett, 
27  P.  Cas.  No.  16.043,  1  Bond  123. 
The  recognizance  must  be  acknowl- 
edged before  the  commissioner,  and 
la  binding  because  so  acknowledged. 
This  gives  this  form  of  obligation  Its 
distinctive  character.  A  recogni- 
sance la  more  than  an  ordinary  bond. 
It  can  be  entreated  and  enforced  as 
a  judgment;  and  Its  name,  "recogni- 
sance,* that  la  to  say,  'acknowledg- 
ment,' shows  the  importance  of  the 
acknowledgment  before  the  commla- 
sioner.  .  .  .  The  parties  acknowledge 
before  the  commissioner  that  they 
are  bound,  and  his  signature  com- 

Sletes  the  act."  Heyward  v.  U.  37 
ed.  764,  76E. 

[a]  Bnt  ths  abatao*  of  aa  avar- 
mnxt  la  ttw  MoofalsuiM  that ,  the 
bond  was  acknowledged  does  not  In- 
validate It.  State  V.  Wells,  S(t  Iowa 
23S. 

[b]  Tailim  of  dsfaiUlMit  to  sc- 
knowlMfs ;  snretUs  bound. — Sure- 
ties In  an  undertaking  of  ball  will 
not  be  released,  where  they  have 
properly  acknowledged  the  bail  bond, 
on  the  ground  that  their  principal 
has  failed  to  do  so.  Having  under- 
taken for  the  faithful  appearance  of 
the  accused  for  trial,  they  are  not 
In  a  position  to  avail  themaelvea  of 
any  formal  defect  In  the  Instrument 
which  applies  to  another  party  there- 
to and  not  to  themaelvea.  Peo.  v. 
Hammond,  4  Sllv.  Sup.  270,  7  NTS 
219. 

[c]  Aoknowledginant  before  »  no- 
ter^Under  Ida.  Rev.  St.  (1887)  { 
8108  providing  for  the  acknowledg- 
ment of  sureties  on  a  ball  bond  be- 
fore the  court  or  magistrate,  the 
Justlflcatlon  of  the  sureties  before  a 
notary  public  or  other  ofllcer  author- 
ized to  administer  oaths  Is  not  pro- 
hibited, and,  where  the  magistrate 
approves  a  bond  so  acknowledged, 
the  sureties  cannot  take  advantage  of 
that  fact  as  a  defense.  State  v. 
Balrd,  13  Ida.  29.  89  P  233. 

89.  Kansas  City  v.  Fagan,  4  Kan, 
A.  796,  46  P  1009  (holding  that,  un- 
der Gen.  St.  [1889]  j  5201.  and  Gen. 
St.  [1897]  c  102  I  135  providing  that 
all  recognizances  shall  be  in  writing 
and  shall  be  subscribed  by  the  parties 
to  be  bound  thereby,  recfognlzances 
are  not  matters  of  record  as  at  com- 
mon law  and  hence  need  not  be  ac- 
knowledged). 

[a]  BsMmtlaff  oflUwr  BMd  not  aln 
M  wltne— .  It  Is  not  necessary  to 
the  validity  of  a  bail  bond  that  the 
officer  before  whom  It  Is  executed 
shall  subscribe  his  name  as  a  witness 
thereof.    Hill  v.  Com.,  4  Ky.  Op.  612. 

90w    Lawrence  V.  Peo.,  17  111.  172. 

{al  8ntnotopo7  of  aokBowlsdff- 
ment. — A  form  of  acknowledgment. 


following  the  signature  of  the  recog- 
nisors.  nlled  in  with  the  names  of 
the  recognlsors,  but  not  signed  by  the 
official  before  whom  the  recognizance 
Is  taken,  followed  by  a  Justification 
of  the  sureties  before  such  official  as 
appeared  by  his  jurat  over  his  name 
and  seal,  and  Ihla  in  turn  followed  by 
his  Indorsement  that  "I  hereby  ap- 
prove the  within  recognizance  and 
the  sureties  thereon,"  the  jurat  and 
the  Indorsement  being  of  the  same 
date,  was  held  to  show  a  sufficient  ac- 
knowledgment. State  v.  Perry,  28 
Minn.  455.  469,  10  NW  778. 

[b]  Aaknowledgmsnt  ntbered 
from  record. — Where  there  Is  a  rec- 
ord, or  some  memorandum  In  writing 
made  and  signed  by  the  Justices 
showing  that  the  accused  has  been 
tried  by  them  as  an  examining  court 
and  held  to  bail.  It  is  not  necessary 
that  the  bond  should  show  that  it 
was  taken  by  them  or  acknowledged 
before  them,  or  that  It  was  executed 
In  pursuance  of  Any  order  or  judg- 
ment of  the  examining  court.  Mor- 
gan V.  Com.,  12  Bush  (Ky.)  84. 

[c]  insntnoieat  attestattoa^d  > 
An  acknowledgment,  signed  and 
sealed  by  the  accused  and  by  two 
others  with  him,  at  the  foot  of  which 
the  judge  wrote  the  words  "attested 
and  approved"  has  been  held  not  to 
be  a  recognizance  and  to  be  void. 
State  v.  West.  3  Oh.  St.  609.  (2)  If 
a  sheriff  fails  In  his  attestation  of  a 
recognizance  to  state  the  county  of 
which  he  Is  sheriff,  the  instrument 
is  void.  Statoi  V,  Austin,  4  Humphr, 
(Tenn.)  21  3j 

91.  Com.  y.  Ehnery,  2  BInn.  (Pa.) 
431;  Com,  v,  McHenry,  13  Phlla.  (Pa.) 
451. 

9fl.  Holley  v.  State,  70  Ter,  Cr. 
511.  1B7  SW  937:  Paublon  v.  State,  21 
Tex.  A.  494.  2  SW  880;  Holt  V.  State, 
20  Tex.  A.  271. 

[a]  Tlw  date  of  tbs  bond  ooatrols 
where  It  is  subsequently  approved. 
Hayden  v.  State,  (Tex.  Cr.  A.)  88  SW 
801;  Moseley  v.  State,  87  Tex.  Cr,  18. 
38  SW  800.  See  also  Lindsay  v. 
State,  39  Tex.  Cr.  468.  46  SW  1045. 

[b]  Becomes  record  from  time  of 
fll^MT. — A  recosnlzance  taken  by  the 
sheriff  which  Dears  the  date  of  the 
day  after  his  approval  of  It  is  not 
Invalid,  since  It  becomes  a  record 
only  from  the  time  that  It  Is  filed  In 
the  clerk's  office.  Uooney  v.  Peo,,  81 
111.  134. 

93.  Huston  v.  Peo.,  12  Colo.  A.  271, 
55  P  262. 

[a]  rixed  1>7  date  of  a«kB0Wl*d^ 
nwat. — ^Wbere  there  is  no  date  on  a 
bail  bond,  the  date  of  the  acknowl- 
edgment thereof  by  the  surety  will 
fix.  the  date  of  Its  execution,  although 
the  acknowledgment  Is  dated  two 
months  later  than  the  certificates 
upon  the  bond  of  the  sheriff  and  clerk 
as  to  the  sufficiency  of  the  surety. 
Williamson  v.  State,  82  Tex.  Cr.  213, 
22  8W  68<. 

[b]  vtxsA  "hr  teto  of  spptonL— 


(1)  Where  a  ball  bond  contained  no 
other  date  than  "Witoeaa  our  bands, 

this    day  of   :  A.  D.  \%l-r 

and  the  shsrlff's  approval  at  the  foot 
was  dated  Pebr.  1.  1876,  It  was  held 
that  the  date  of  the  sherUTs  approval 
sufficiently  fixed  the  date  of  the  bond 
and  also  made  certain  the  "next 
term"  of  the  court  to  which  the  bond 
was  returnable,  Ake  v.  State,  4  Tex. 
A.  126,  127.  (2)  So  Where  a  ball 
bond  was  approved  on  June  24,  1501, 
but  contained  no  date,  and  the  evi- 
dence fixed  no  date  for  the  bond  othtf 
than  the  affidavit  as  to  the  financial 
responsibility  of  the  surety,  the  date 
of  the  approval  should  be  considered 
as  the  date  of  the  bond-  White  t. 
State.  (Tex.  Cr.  AJ  74  SW  770. 

84.  State  V.  Bradley,  1  Blackf. 
(Ind.)  83. 

95.  State  v.  Lighten,  4  Ch>cene 
(Iowa)  278. 

94.  Perry  v.  Bureliard,  21  Conn. 
697;  Com.  v.  Field,  9  Allen  (Vasa.) 
581  (holding  that  a  recosnisaecc 
binding  two  principals  Jointly  for  tlw 
personal  appearance  of^  both,  to  save 
the  condition  of  which  it  la  necesaary 
that  both  personally  appear,  is  vqUI 
both  as  to  principal  and  aaretr): 
Standlfer  v.  State,  (Tex.  Cr.  A.)  ss 
SW  550;  McHam  v.  State.  (Tex.  Cr. 
A.)  65  SW  911.  But  see  Holtsdaw 
V.  State,  4  Ind.  597  (where  It  was 
held  that.  If  there  Is  a  joint  indict- 
ment and  trial,  the  recognisance  may 
be  joint);  Lawrence  v.  Com.,  {Kj.) 
76  SW  10  (holding  that  a  presump- 
tion that  two  principals  were  Jointly 
charged  and  that  their  Joint  twnd  It 
therefore  valid  will  b*  Indulged). 

[a]  A  reoogalsanos  on  auytal  br 
persons  Jointly  Indicted,  tried,  and 
convicted,  if  In  the  form  of  a  joist 
obligation.  Is  fatally  defective.  Stan- 
ly V.  State,  (Tex.  Cr.  A.)  52  SW  SH: 
Hodges  V.  State,  (Tex.  Cr.  A.!  IS  SW 
1019;  McMeank  v.  State.  S7  T«c  Cr. 
ISO,  SS  SW  998.   Sea  ^no  Infra  |  271 

97.  State  T.  Satterwhlte,  20  S.  C 
580, 

98.  Pickett  V.  State,  16  Tex.  A 
64  8  (one  surety  being  a  married 
woman), 

99.  Weldon  v.  Colquitt.  SI  Ga.  449, 
36  AmR  128. 

[a]  If  the  prisoner  to  alo^  or  to 
JaU,  and  therefore  absent  his  ssre- 
ttes  may  be  required  to  enter  Into 
the  recognisance  without  the  prted- 
pal  joining  therein.  SchnlUe 
State.  43  Md,  295. 

1.  Weatherwax  v.  State,  17  Kae. 
427;  State  v.  Weatherwax.  11  Kan. 
468:  Starr  v.  Com.,  7  Dana  (Ky.)  243; 
McCall  V.  Parker,  13  Hetc  obtsa) 
372,  46  AmD  735. 

[a]  ■siHiliiirssiiwli  o<  riKM^«^ 
Where  a  recognisance  oxeented  by  as 
infant  la  binding  on  him.  If  tti«  snre- 
ty  has  paid  the  amount  of  a  Jodg- 
ment  reoorered  against  him  he  Is 
bound  to  refmbursa  snch  sarety  for 
the  amount  so  paid.  Facte  v.  Ooc- 
gln,  12  R.  I.  898. 


Forlatav 
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although  it  has  been  held  that  an  infant  is  not 
required  to  join  in  a  recc^izance  with  his  sure- 
ties' and  that  be  cannot  be  held  as  surety  for  an- 
other nnless  he  ratifies  and  conflrma  it  after  at- 
taioiog  his  majority.^ 

Hanied  women.  Under  the  eonunon  law  a  mar- 
ried woman  cannot  be  bound  on  an  undertaking  of 
bail  as  surety  for  another,*  although  she  may  be 
bound  under  the  statutes  existing  in  some  jurisdic- 
tions.' So,  where  the  party  accused  is  a  married 
woman,  the  reeognizanee  is  generally  taken  from 
the  sureties  alone." 

[\  262]  S.  Nvmlwr,  Jurtiflcatioii,  and  Qnaliflca- 
tiOD  ^  SimtteB.  Number.  Two  sureties  only  would 
ordinarily  seem  to  be  requisite,  even  for  the  high- 


est crimes.'  But,  although  the  statute  may  require 
two  or  more  sureties,  a  recognizanee  with  a  single 
surety  may  be  valid." 

Justiflcation.  If  required,  bail  for  a  prisoner's 
appearance  must  justify  '  before  the  court  or  ofiBcer 
authorized  to  approve  the  bond.'*  They  should 
swear  to  their  sufBciency  and  may  be  examined 
and  cross-examined  as  to  their  qualifications^*'  and 
witnesses  may  be  called  and  examined  on  the  sub- 
ject." 

QnaliflcationB.  In  the  absence  of  statute,  if  the 
sureties  are  legally  competent  to  contract,  their  pe- 
cuniary ability  to  fulfill  the  obligations  of  the  under- 
taking would  appear  to  be  their  only  necessary  quali- 
fication;" and,  if  this  is  snfitcient,  they  cannot  be 


a.  Schultse  V.  SUtfl,  43  Md.  295; 
Com.  T.  Semmes.  11  Leisti  (38  Va.) 

8.  State  T.  Satterwhlte.  20  S.  C. 
6S«.   See  also  Infants  [22  Cyc  <00]. 

4.  Com.  T.  Matvlewlcs,  17  Fa,  Co. 
164,  1  LackLevN  294:  Pickett  v. 
State,  IS  Tex.  A.  648.  See  generally 
Buaband  and  Wife  [21  Cyc  1820]. 

5.  Com.  V.  Abbott,  168  Mass.  471, 
47  NE  112  (under  Pub.  St.  c  147  i  2 
[Rev.  L.  C  15B  H  2.  8]>. 

e.  SchuIUe  V.  State,  43  Md.  295; 
Anonymous,  7  Mod.  63,  87  Reprint 
1096  (holdlnir  that  a  feme  covert  In- 
dicted for  a  misdemeanor  shall  not 
be  bound  with  her  ball).  But  see 
Starr  v.  Com.,  7  Dana  (Ky.)  243. 

7.  U.  S.  V.  Hamilton.  8  Dall.  (U. 
S.)  17.  1  L.  «d.  490. 

[a]  lb  Ifg^n"^  the  rule  has  been 
to  require  four  sureties  in  cases  of 
felony  and  two  In  misdemeanors. 
Bserton  v.  Morgan,  1  Bulstr.  69,  80 
Reprint  770;  Rex  v.  Shaw,  6  D.  &  R. 
1S4,  16  BCL  260  (In  case  of  felony, 
four  Buretles);  Farlngton's  Case,  T. 
Jones  222.  84  Reprint  1227;  Rex  v. 
Judd.  2  T.  R.  2115.  10«  Reprint  132,  8 
SRC  107. 

8.  State  V.  Baker,  50  He.  45;  State 
T.  Benton.  48  N.  H.  651:  Pierce  v. 
State,  89  Tex.  Or.  S48,  45  8W  1019 
(holding  that,  under  Code  Cr.  Proc. 
art  313,  one  surety  upon  a  ball  bond 
Is  BUtHclent  provided  it  Is  made  to 
appear  that  he  is  worth  double  the 
amount  of  the  mm  for  which  he  la 
bound). 

[a]    BeMoa  of  rnle. — "The  law  re- 

?ulrlng  two  sureties  was  not  enacted 
or  the  benefit  of  respondents  or 
sureties,  but  for  the  security  of  the 
State;  and,  although  there  was  an 
omission  on  the  part  of  the  State  offi- 
cials to  insist  on  a  compliance  with 
the  statute,  this  surety  cannot  make 
tbelr  misconduct  In  not  requiring  ad- 
ditional security  a  reason  for  deprlv- 
Ingr  the  State  of  the  security  which 
was  ffiven.  individuals,  in  many  In- 
atancea,  are  allowed  to  waive  statute 
reqalrements  enacted  for  their  own 
beneftt  .  .  .  and  it  seems  reasonable 
in  a  case  like  the  present  that  the 
State  should  have  the  same  privl- 
lese."    State  v.  Benton,  48  N.  H.  651. 

Peo.  V.  Vermllyea,  7  Cow.  (N, 
T.)  108  (where  required  by  the  prose- 
cuting attorney). 

[a]  JttsHflostioa  la  aa  amount 
IMS  thaa  that  fixed  by  Isw  (1)  does 
not  authorise  the  sureties  to  object 
to  the  validity  of  the  bond  (Peo.  v. 
Shirley.  18  Cal.  121;  Peo.  v.  Carpen- 
ter. 7  Cal.  402;  State  v.  Emily,  24 
lo-wa  24.  But  see  U.  S.  v.  Hudson. 
65  F*ed.  68),  (2)  as  exactments  made 
In  the  state's  favor  may  be  waived  by 
the  state  (State  v.  Benton,  48  N.  H. 
&61). 

[bl    Vhs  pfaeUes  In  ■asfcatobewaa 

iB  to  require  the  ball  to  Justify  un- 
less the  Judge  or  magistrate  making 
tYie  order  for  ball  dispenses  with 
their  Justincatlon  because  of  his  per- 
sonal knowledge  of  their  aufDcleney. 
Rex  Orelg,  (Saak.)  23  CanCrCas 
362. 


10.  In  re  Raldler,  4  Okl.  417,  48 
P  270;  Rex  v.  Qreig.  (Sask.)  23  Can 
CrCas  352  (holding  that,  where  ball 
Is  granted  by  the  Judge  of  a  superior 
or  county  court  under  Cr.  Code  S 
698,  the  sufflciency- of  the  sureties  Is 
to  be  passed  upon  by  the  Judge  who 
grants  the  tiail,  and  that  the  duty  of 
the  Justices  before  whom  the  recog- 
nisance Is  taken  is,  in  such  case,  of 
a  merely  minleterlal  character  to 
carry  out  the  Judge's  order). 

[a]  jnstifloatlon  dlserstioBacT.r — 
(1)  In  Texas  Code  Cr.  Proc.  art  315 
provides  the  mode  for  testing  the 
sufficiency  of  the  surety  and  of  the 
affidavit  which  Is  to  be  taken  by  him. 
But  the  requiring  of  said  affidavit 
from  the  surety  Is  discretionary  with 
the  offlcer;  and.  If  he  Is  fully  satis- 
fied of  the  sufnciency  of  the  surety, 
the  oath  Is  not  necessary,  and  his 
failure  to  require  proof  of  the  pe- 
cuniary ability  of  the  surety  by  afll- 
davlt  or  otherwise  does  not  render 
the  t>ond  void.  Pierce  v.  State,  89 
Tex.  Cr.  243,  45  SW  1019.  <2)  So  also 
m  Shrlver  v.  Bute.  22  Okl.  507.  611. 
122  P  160,  the  court  said:  -The  pro- 
vision of  (Snyder's)  Comp.  Laws 
1909  sac.  7108,  requiring  the  sureties 
to  qualify  upon  the  bond,  was  enact- 
ed for  the  benefit  of  the  state,  and 
not  the  sureties.  It  was  for  the  pur- 
pose of  enabling  the  officer  taking 
the  bond  to  know  that  the  sareties 
were  quallfled,  but.  If  the  sureties 
did  execute  It,  and  the  offlcer  approv- 
ing the  t>ond  was  wHHng  to  waive 
this  provision,  they  cannot  take  ad- 
vantage of  It." 

11.  Bx  p.  Ruef,  8  Cal.  A.  468.  97 
P  89;  Matter  of  Barlow,  141  App.  DIv. 
640,  127  NTS  542  (holding  that  the 
act  of  a  magistrate  of  the  city  of 
New  York  In  accepting  ball  without 
subjecting  the  sureties  to  an  exam- 
ination as  to  their  aufUclency,  but 
merely  accepting  an  affidavit  without 
investigation  and  without  notice  to 
the  police  or  to  the  district  attorney, 
80  that  the  sufficiency  of  the  bail  may 
be  investigated,  and  In  relying  solely 
on  the  statement'  of  the  attorney  for 
the  prisoner  that  the  ball  is  sufficient 
and  on  an  affidavit  that'  the  real 
estate  of  the  sureties  exceeds  a  value 
sufficient  to  qualify  the  sureties.  Is 
irregular  and  shows  negligence  In 
the  exercise  of  a  power  assumed  to 
belong  to  htm);  Stratton  v,  Peo.,  20 
Hun  (N.  Y.)  288. 

[a]  n  Is  tbs  duty  of  th*  naglS' 
trate  to  see  tlutt  tlw  snrstieB  are  re- 
raosslbls^  (1)  a'nd  he  may  examine 
them  on  oath.  Terr.  v.  Weller,  2  N. 
M.  470.  (2)  It  Is  hla  duty  to  ascer- 
tain the  pecuniary  sufflciency  of  per- 
sons tendered  as  ball,  but  he  ought 
not  to  Interfere  In  any  way  %o  dis- 
suade them  from  entering  upon  the 
obligation.  Reg.  v.  Saunders.  2  Cox 
C.  C.  249. 

[bl  Wrtttsn  statsmsnt^A  com- 
missioner to  take  ball  In  criminal 
cases  may  require  a  written  state- 
ment under  oath  from  the  bal}.  Com. 
V.  Butland.  119  Mass.  317. 


der  oath  of  a  person  offering  himself 
as  ball  as  to  the  value  of  his  prop- 
erty are  material;  and.  If  they  are 
willfully  and  corruptly  false,  be  la 
liable  to  a  conviction  of  perjury. 
See  Perjury  [SO  Cyc  1409]. 

[d1  la  ff^^'f  a  the  practice  which 
should  be  followed  Is  for  the  accused 
to  submit  the  names  of  his  sureties 
and  their  residence  and  occupation, 
and  for  the  Judge  or  magistrate,  in 
his  discretion,  to  give  leave  to  the 
crown  prosecutor  to  make  inquiries 
as  to  whether  the  proposed  sureties 
have  sufficient  means  to  satisfy  the 
amount  In  which  they  are  to  be 
bound,  and,  after  Inquiries  have  been 
made  and  the  parties  heard,  for  the 
Jud^e  cr  magistrate  thereupon  to  de- 
cldi-  whinin-r  or  no.t  the  bondsmen 
offerfd  bv  ihe  accUfi«d  are  sufflctent. 
n.x  V,  <;rtig,  (Sask.)  23  CanCrCaa 
3r,'j. 

12.  K\  p.  Ruef.  8  Cal.  A.  468,  97 
P        T«rr.  v.  Weller.  2  N.  M.  470. 

18.  U.  S.  V.  Lee,  170  Fed.  «18; 
Reg.  V.  Badger,  4  Q.  B.  463,  46  KCL 
468,  114  Reprint  975. 

[a]  QuaUfleatloa  anst  btt  la  th* 
partunUar  oaa».i~-To  qualify  a  surety 
on  a  ball  bond,  he  must  be  sworn 
and  questioned  as  to  hia  solvency  In 
the  particular  case  In  which  the  bond 
Is  to  be  given;  and  a  general  qualifi- 
cation may  not  be  made  by  one,  with- 
out reference  to  any  particular  case, 
and  flled  in  the  court  to  be  referred 
to  whenever  he  Is  offered  as  a  surety. 
State  V.  Koslowesky,  228  Mo.  S61, 
128  SW  741. 

[b]  reoanlary  responsitalUtT  re- 
goirsd  by  statnte.— (f)  The  Illinois 
statute  requires  each  surety  to  bo 
worth  the  amount  of  the  ball  ex- 
pressed In  the  recognizance  over  and 
above  the  amount  exempt  from  exe- 
cution, unless  more  than  two  sureties 
are  accepted  in  which  case  they  may 
justify  severally  In  smaller  amounts 
if  the  aggregate  qualification  is 
equivalent  to  two  sufficient  balls. 
Peo.  v.  Barrett,  202  111.  287.  67  NB 
'23,  95  AraSR  230,  63  LRA  82.  (2) 
Under  Cal.  Pen.  Code  {  1279,  which 
provides  that  each  surety  ottered  on 
a  ball  bond  must  be  worth  the  amount 
specifled  in  the  undertaking  exclusive 
of  property  exempt  from  execution, 
but  that  the  court  or  magistrate  on 
taking  ball  may  allow  more  than 
two  sureties  to  Justify  severally  In 
amounts  less  than  that  expressed  in' 
the  undertaking,' If  the  whole  Justifi- 
cation be  equivalent  to  that  of  suffi- 
cient bail,  a  surety  Is  quallfled  If  he 
has  sufficient  property  either  real  or. 
personal,  either  In  the  county  or 
elsewhere.  Ex  p.  Ruef,  8  Cal.  A.  468, 
97  P  89. 

[c]  Bondlaf  oompaay. — (1)  In 

Texas,  under  Acts  25tn  .L>eg.  c  166  I 
1,  which  authorizes  bonding  com- 
panies to  st^n  bonds  of  every  kind, 
except  official  bonds  of  state  and 
county  officers,  and  requires  courts  te 
accept  such  bonds  or  recognliaoces 
as  complying  with  every  require- 
ment of  the  law,  a  ball  bond  executed 


(c]    VtcjUT^The  statemanta  un-  i  by  a  solvent  bonding  company  should 
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related  on  accoant  of  their  character  or  poUtieal 
opinions**  or  because  tbey  are  friends  or  relatives 
of  the  aecnsed.'"  But  it  has  been  held  that  the 
smeties  should  be  acting  in  good  faith  and  should 
be  persons  of  si^cient  vigilance  to  secure  the  ap- 
pearance and  to  prevent  the  absconding  of  the  ao- 
ensed,**  as  weU  as  that  they  ^ould  possess  any 
other  qualifications  that  may  be  required  by  stat- 
ute,*' unless  the  qualifications  required  are  such  as 
would  deprive  the  prisoner  of  his  constitutional 
right  to  bail.'*  In  some  states  statutes  defining  tlie 
security  the  law  deems  sufficient  have  excluded  cer- 
tun  classes  of  persons,  but  these  statutes  have  been 
construed  to  be  directory  only;  and,  if  such  per- 
sons are  in  fact  accepted  aa  bail,  tbey  are  bound." 
The  fact  that  the  sureties  on  an  appeal  bond  to 
the  court  of  appeals  are  also  sureties  on  a  bond 
given  on  appeal  to  a  lower  court  does  not  render 
them  incompetent  where  no  judgment  has  been  en- 
tered against  them.'^ 

Oonsant  of  accused.  A  person  sccused  has  a  right 
to  determine  as  to  whom  he  will  assume  the  obli- 
gation imposed  on  a  principal  toward  his  bail  and 
therefore  he  cannot  be  compelled  to  accept  as  bail 
persons  whom  he  does  not  consent  to  hsve  act  as 
such.** 

New  or  additional  soretieB  ma^  be  required  if  the 
court  or  officer  has  been  deceived  or  has  taken 


insuffleient  bail;**  but  the  snbeeqaent  inaolTen^ 
of  bail  perfectly  good  at  the  time  of  justifleataim  a 
no  ground  for  rearresting  the  prisoner  and  emn- 
pelling  him  to  give  other  security.^ 

[i  263]  4.  Deliwy.  A  bail  bond,  like  any  othor 
contract,  becomes  binding  as  an  obligation  fntm 
its  delivoy  and  acceptance;'*  but^  in  aeoordanee 
with  the  general  law  of  eontraets,  it  nuy  not  be 
delivered  to  the  obligee  in  escrow.*' 

[i  264]  5.  Oertiflcatioii,  Approral.  and  Accept- 
ance. In  order  to  give  a  bail  bond  or  a  recog- 
nizance validity,  it  ordinarily  should  be  taken  and 
accepted  as  a  valid  undertaking  by  the  court  or 
officer  having  authority  so  to  do.'*  The  bond  or  the 
recognizance  may  be  taken  and  accepted  in  open 
court,''  or  before  a  judge  in  vacation;"  and  it  is 
not  necessary  for  the  sureties  to  appear  in  order  to 
give  the  judge  jurisdiction.'*  Sureties  who  admit 
their  signatures  cannot  object  that  their  principal 
did  not  appear  in  person  in  court  at  the  time  the 
bond  was  approved.'"  But  a  bond  taken  and  ap- 
proved by  one  without  authority  to  so  act  is  in- 
valid.'^ Again  a  clerk  of  a  court  may  have  no 
statutory  authority  to  take  and  approve  a  reo<^ 
nizance,  yet  he  may  so  act  under  orders  of  a 
judge;''  and  a  sherin  may  take  bail  when  requested 
by  the  magistrate,  although  not  empowered  by  stat- 
ute so  to  act.'* 


be  accepted,  either  In  the  form  of  a 
bond  approved  by  the  aherlff  or  in 
open  court  ae  a  recognisance.  Ex  p. 
Cook,  62  Tex.  Cr.  22,  136  SW  67.  (2) 
So,  also,  a  ball  bond  stven  by  a  surety 
company  for  the  appearance  of  a  de- 
fendant In  a  criminal  caee  In  a  fed- 
eral court,  as  authorized  by  the  act 
of  Aug.  13,  1894  (28  U.  S.  St.  at  L. 
279  c  282),  diflera  In  no  way,  bo  far 
as  Its  legal  status  is  concerned,  from 
the  bond  of  an  individual  surety.  Ex 
p.  Harrln.  164  Fed.  631. 

id]  Bsealvlnr  propsrtr  to  awallfr. 
t  la  no  objection  to  ball  thai  prop- 
erty has  been  transferred  to  them  by 
friends  of  the  accused  In  order  to 
enable  them  to  qualify.  Peo.  v.  In- 
gersoll.  14  AbbPrNS  (N.  23. 

14.  Reg.  V.  Badger,  4  Q.  B.  488, 
46  ECL  468,  114  Reprint  976. 

U.  Ex  p.  Ruef,  8  Cal.  A.  468.  »7 
P  89. 

16.  U.  S.  V.  Lee,  170  Fed.  «18 
(holdlns  that  It  Is  within  the  discre- 
tion of  a  court  or  magistrate  to  re- 
fuse to  accept  a  recognisance  signed 
by  a  surety  fully  indemnifled  against 
loss  by  third  parties,  and  that  It 
should  not  be  accepted  where  It  ap- 
pears that  the  Indemnitors  are  not 
acting  in  good  fatth.  In  that  It  Is 
not  their  purpose  to  secure  the  ap- 
pearance of  accused,  but  to  substi- 
tute the  recognizance  and  Indemnity 
for  his  person  and  to  enable  him  to 
flee). 

17.  See  statutory  provisions;  and 
Ex  p.  Ruef.  8  Cal.  A.  468,  97  P  89 
(holding  that,  under  Pen.  Code  |  1279 

Srovidlng  that  each  surety  on  a  bail 
ond  must  be  a  resident,  householder, 
or  freeholder  within  the  state.  It  Is 
Bufflcient  that  he  is  a  resident  of  the 
Bt&te  and  that  he  Is  either  a  house- 
holder or  freeholder). 

18.  Ex  p.  Ruef,  8  Cal.  A.  468,  469. 
97  P  89  (where  the  court  saM:  "Un- 
der the  constitution  of  the  United 
States  and  the  constitution  of  thia 
state,  the  legislature  could  not  pre- 
scribe Buch  burdensome  rules  aa  to 
sureties,  and  their  right  to  qualify  as 
such,  that  the  prisoner  would  be  de- 

K rived  of  his  constitutional  right  to 
e  admitted  to  ball  upon  giving  sufTi- 
clent  sureties"). 

19.  Ex  p.  Ruef,  8  Cal.  A.  468.  97  P 
89  (holding  that,  under  Pen.  Code  ) 
1279  declaring  that  each  surety  on  a 


ball  bond  must  be  a  resident,  house- 
holder, or  freeholder  within  the  atate, 
but  that  the  court  or  magistrate  may 
refuse  to  accept  any  person  as  ball 
who  Is  not  a  resident  of  the  county 
where  ball  Is  offered,  the  court  will 
rarely  refuse  a  surety  because  be  Is 
not  a  resident  of  the  county,  unless 
there  are  clrcumstancea  which  would 
reaaonably  excite  suspicion  as  to  him, 
or  unless  it  would  be  difficult  to  In- 
vestigate his  financial  standing  in  a 
distant  location) ;  Holandsworth  t. 
Com.,  11  Bush  (Ky.)  617  (holding 
that,  under  Sess.  Acts  [1871]  vol  1  p 
17  providing  that  no  officer  author- 
ised to  take  ball  shall  take  as  ball 
any  sherltT,  Justice  of  the  peace^  or 
attorney  at  law,  a  t>aii  bond  executed 
by  any  such  prohibited  persona  Is  not 
void,  and  that,  where  they  have  exe- 
cuted th«  bond  and  the  accused  has 
been  discharged,  they  cannot  claim 
that  they  are  not  bouad);  Com.  v. 
Ramsay,  »  Duv.  (Ky.)  886  (holding 
that,  notwithstanding  the  statute  re- 
quires bail  to  be  residents  of  the 
atate,  If  a  nonresident  Is  in  fact  ac- 
cepted as  ball,  he  is  bound  by  his 
recognisance). 

[a1  A  statato  dlrsotlar  that  mo 
oouMlor  at  law*  etc..  shall  be  ball 
in  any  criminal  action,  la  merely  di- 
rectory, and  a  ball  bond  upon  which 
a  counselor  Is  surety  will  be  valid 
against  him.  State  v.  Jones.  29  Ark. 
127;  Jack  v.  Peo.,  19  111.  57;  Sherman 
v.  State,  4  Kan.  670;  Holandsworth  T. 
Com.,  11  Bush  (Ky.)  617.  See  also 
Attorney  and  Client  !  103. 

aa.  state  v.  Snow.  23  X^a.  Ann. 
696;  Short  v.  State,  16  Tax.  A.  44. 

81.  Peo.  V.  Davidson,  67  HowPr 
(N.  T.)  416. 

[a]  Thus,  where^  upon  an  Indict- 
ment being  found,  a  recognizance  was 
entered  Into  by  a  person  as  surety 
for  the  appearance  of  the  party  In- 
dicted, but  the  latter  was  not  served 
with  process  and  did  not  enter  Into 
the  recognizance,  it  was  held  that 
the  recognisance  was  a  nullity,  as  a 
person  cannot  become  surety  for  an- 
other without  that  other's  cimsent. 
Peo.  v.  Blayton.  1  III.  329. 

88.  Splcer  v.  State,  9  Oa.  49  (al- 
though ordinarily  ball  la  conaldered 
HbBohite  In  the  flrst  Instance).  Bee 
also  U.  S.  V.  Petit.  11  Fed.  58. 

[a]    Altar  disoharr*. — But,  al- 


though a  sheriff  may  he  antborlsed 
to  admit  to  ball  a  prisoner  taJcen 
upon  a  bench  warrant,  h«  baa  no 
power  after  he  has  once  taken  ajMl 
approved  the  bond,  and  has  dis- 
charged the  prisoner  to  stipulate  with 
the  sureties  that  he  will  add  othar 
sureties  for  their  protection.  Mc- 
Clure  V.  Smith,  56  Qa.  439. 

SS.    Reg.  V.  Johnson,  1  D.  ft  Ij.  lU. 

84.  Stafford  v.  State.  10  T«x.  A. 
46.    See  also  Infra  9  264. 

as.  Brown  v.  State,  IS  Tax.  A, 
326.  See  also  Snowden  v.  StatOk  &S 
Tex.  Cr.  439,  110  6W  442. 

88.    State  v.  Carr,  4  Iowa  289. 

ta]  After  dlaolWJVa* — In  Colorado 
a  Justice  of  the  peace  has  authority 
and  Jurisdiction  to  accept  and  to  ap- 
prove the  recognisance,  where  the 
sheriff  received  It  and  Immediately 
discharged  the  prisoner,  before  de- 
livering such  recognlsamse  to  the  Jus- 
tice. Haney  v.  Peo^  18  Colo.  S46,  Xt 
P  89. 

[b]    OSfltal  ahanotor  of  oSoscv— 

It  muat  appear  that  the  ofllcer  before 
whom  a  recognisance  Is  taken  la  au- 
thorised by  law  to  take  the  aame.  by 
stating  his  ofDclal  character.  Thua 
where  a  recognisance  was  certified  by 
"R.  W.  McKee,  J.  P.,"  It  was  held  to 
be  void,  since  the  Initials  "J.  P„" 
after  the  officer's  name,  were  not  suf- 
ficient of  themselves  to  Indicate  that 
he  was  a  Justice  of  the  peace,  Irwia 
V.  State.  10  Nebr.  335,  6  NW  S70.  But 
see  Com.  v.  Dye.  7  KyL  617  (holding 
that  the  failure  of  a  county  judg^ 
in  attesting  the  bond,  to  add  to  bis 
name  words  or  letters  designating 
his  office  does  not  Invalldata  the 
bond). 

87.  SUte  V.  Elgin,  11  Iowa  816: 
Com.  V.  Watts,  84  Ky.  687,  t  SW  128, 
8  KyL  671;  Parrlah  V.  SUttt,  14  Md. 

238. 

88.  AInsworth  v.  Terr„  s  WaA 
T.  270.  14  P  590. 

88.  Peo.  V.  Hurlbutt,  44  Barb.  (N. 
T.)  186. 

M,  State  V.  Peyton,  88  Uo.  A.  6n. 
81.    Scio  V.  Hollls,  10  OhSftCP  99, 

7  OhNP  281  (nu^or). 

38.  V.  S.  V.  Evans.  8  Fed.  147.  8 
inipp.  605;  State  v.  Satterwhlt^  It 
S.  C.  636.    See  also  supra  I  207. 

33.  State  v.  Wyatt,  6  La.  Ann.  79L 
See  also  aupra  I  206.  But  see  Luck- 
ett  v.  State,  61  Hlaa.  799  (where  It 


F^r  later  casesi  daralopmsats  and  ohaagM  In  the  law  see  oumulative  Annotations,  same  tltlei  PM*  and  note  munber. 
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ApproraL  Under  some  statutes,  taking  and  ap- 
proving a  bond  or  a  recognizance  are  essential  to  its 
validity,"*  although  no  partiealar  form  of  eertiflea^ 
tion  or  approval  is  necessary,  if  it  appears  there- 
from that  the  bond  or  recognizance  was  taken  and 
accepted  for  the  purposes  contemplated  by  law." 
As  a  general  rule,  however,  statutory  provisions  as 
to  certifying  and  approving  a  bail  bond  or  a  reeog- 
nizanee  are  merely  directory,  and  want  of  eom- 
plianee  therewith  cannot  be  taken  advantage  of 
by  the  parties  executing  the  same."*  Thus  it  haa 
been  held  that  the  approval  of  a  bail  bond  or  of 
a  recognizance  need  not  be  indorsed  on  it,  in  order 
to  render  it  valid,"  as  it  will  be  presumed  that  it 
has  been  duly  accepted  and  approved  by  the  proper 
officer;*'  and  the  fact  of  approval  may  be  shown 
by  other  evidence  than  the  existence  of  the  word 


"approved"  written  on  the  instrument."  So  also 
it  is  not  necessary  that  the  certification  or  the  ap- 
proval, when  made,  shall  be  attested  by  seal.'" 

Nunc  pro  tone  approval.  A  bond  taken  by  an  of- 
ficer having  no  authority  to  take  it  cannot  be  vali- 
dated by  a  none  pro  tunc  approval  by  the  court.*^ 

Withdrawal  of  approraL  After  a  jndge  or  of- 
ficer has  approved,  signed^  and  filed  a  bond  or  a 
recognizance,  he  cannot  withdraw  his  approval,  so 
as  to  render  the  instrument  invalid,  and  subject  to 
cancellation.*' 

[i  265]  6.  Filing  and  Rocording.  As  a  general 
rule,  in  order  that  a  bail  bond  or  a  recognizance  may 
become  an  obligation  of  record,  on  which  a  sei.  fa. 
may  be  had  or  a  forfeiture  declared,  it  must  be 
filed  in,  or  made  a  record  of,  the  court  to  which 
it  is  returnable.*'  It  does  not  become  a  court  record 


Tvas  held  that  the  judge  has  no  power 
to  delegate  the  duty  of  approving  the 
iKHid  to  the  aherlffi). 

[a]  Avpcwval  to  alMcUr*— Where 
It  was  shvwn  hy  the  record  that  the 
bond  had  been  taken  under  the  order 
of  the  magistrate,  and  while  his 
court  was  In  seeBlon.  and  that  there- 
upon defendant,  by  order  of  the  mag- 
istrate, had  been  released  from  cus- 
tody. It  was  held  that,  although  the 
bond  was  taken  and  approved  by  the 
deputy  Bherlff,  It  was  witbin  the 
knowledge,  sanction,  and  approval  of 
the  maglBtrate,  and  was  ae  valid  as 
If  he  himself  had  actually  taken  and 
approved  It.  Arrlngton  v.  State.  IS 
Tex.  A.  SGI.  Sea  also  Ake  v.  State, 
4  Tex.  A.  126. 

■4,  Lawrence  v.  Peo.,  17  111.  172; 
Bacon  v.  Peo.,  14  III.  312;  State  v. 
Pratt.  148  Mo.  402,  SO  SW  113  fhold- 
Ing  that,  under  Rev.  St.  [1889]  I 
4129,  a  recognisance  not  certified  ana 
not  returned  until  after  forfeiture 
thereon,  and  after  the  offlcer  had  gone 
out  of  office.  Is  void);  State  v.  Austin. 
4  Humphr.  (TMin.)  213  (holding  that, 
if  a  sheriff  takes  a  recognisance  and 
falls  In  his  attestation  to  show  the 
county  of  which  he  Is  sheriff,  the 
recognlaance  Is  vold>. 

3S.  Lawrence  v.  Peo.,  17  III.  172 
<holdlng  that  all  that  Is  ImporUnt  to 
the  validity  of  a  reoognlaanoe  in  re- 
spect to  Its  approval  la  that  it  shall 
Appear  thereironi  that  It  has  been 
taken  before,  and  certified  by,  an 
officer  authorised  to  take  the  same. 
His  taking  and  certifying  the  Instru- 
ment officially  as  a  recognisance 
necessarily  Involves  an  approval. 
No  form  of  certlflcate  being  given  by 
Btatute,  it  Is  Immaterial  what  lan- 
l^uage  is  used,  so  that  it  appears  that 
the  officer  has  taken  and  has  accepted 
the  recognisance  for  the  purpose  con- 
templated by  law). 

96.  Ala. — Oseley  v.  State.  S9  Ala. 
94:  Badger  v.  SUte.  6  Ala.  21  (hold- 
ing that  a  statement  made  by  a  Jus- 
t  ice  of  the  peace  preceding  a  recogni- 
sance,  which  shows  the  manner  of 
executing  It  and  who  are  the  recogni- 
tors Is  equivalent  to  a  formal  certifi- 
cate of  such  facts  at  the  foot  of  It) ; 
Howls  V.  State,  1  Ala.  113  (holding 
ttuit  a  recognlsanee  was  properly  cer- 
tified which  oommenoed  thua:  "Be 
It  remembered  that  on.  Ac,  came,  R. 
a.  P.  Ac,  before  me.  J.  F.,  a  Justice 
€>t  the  peace  In  and  for  the  county, 
Ac,    Who  acknowledged  themselves, 
Ac"  and  at  the  foot  waa  approved  by 
ttie  Justice). 

Ind. — 'UcAltlater  v.  State.  81  Ind. 
2S6  <held  immaterial  that  the  recog- 
n  isance  was  not  attested  nor  ap- 
l>rovecl>;  Ross  v.  Stale,  6  Blackf.  316. 

Iowa. — State  v.  Emily,  24  Iowa  24 
<ba.il  bond  not  marked  "accepted,"  as 
directed  by  statute,  not  fetal  to 
state's  recovery  thereon). 

Ky. — ^Workman  v.  Com.,  IS  KyL 
4't7  <  failure  of  the  clerk  of  the  court 
to  attest  bond):  Com.  v.  Vyt,  7  KyL 
&X7. 


Minn. — State  v.  Perry,  28  Minn. 
45S,  10  NW  778. 

Or.— SUte  v.  Hays.  2  Or,  814. 

Tex. — Doughty  v.  State,  88  Tex.  1: 
Crumpecker  v.  State,  48  Tex.  Cr.  182. 
7»  8W  B64  <boldinK  that  a  ball  bond, 
to  be  valid,  need  not  be  approved;  it 
is  enough  that  the  constable  in  whose 
custody  the  prisoner  waa  took  it,  re- 
leased the  prisoner,  and  placed  tbe 
bond  with  the  committing  magis- 
trate). 

See  also  Simon  v.  U.  S.,  4  Ind.  T. 
688.  78  SW  280. 

[a]  Wkere  ofKelallr  an*oved  It 
la  sufficient,  although  not  formally 
certified  to  as  required  t»r  statute. 
SUte  v.  Perry,  18  Hinn.  466.  10  NW 
778. 

[b]  Wkaaa  ths  reoosd  show*  that 
the  usual  form  of  a  ball  bond  in  a 
ovimiaal  oaae  waa  algaed  by  the  sure- 
ties named  therein,  and  that  the  ac- 
cused was  released  from  custody,  the 
objection  that  the  record  falls  to 
show  that  the  bond  was  accepted  by 
the  court  Is  not  available.  Com.  t. 
Perkins,  32  SW  134,  17  KyL  642. 

[c]  App'oval  of  iMBd  altar  It  has 
beaa  takes  cannot  be  complained  of 
by  the  suretlea  SUte  v.  Wyatt,  8 
La.  Ann.  70L 

[d]  Am  aauadaA  auaonuidan  of 
a  recognisance  may  be  filed  under 
permission  therefor  to  the  special 
commissioner  appointed  to  Uke  the 
same.  Com.  v.  Field,  11  Allen  (Mass.) 
488. 

[e]  A  oertlfloate  of  reoetot  asd  ao- 
oeptaaoe  of  the  bond  by  the  sheriff, 
although  without  date,  may  be  suffi- 
cient, for  It  may  be  presumed  that 
the  bond  was  received  and  accepted 
by  him  after  be  had  been  authorised 
by  tbe  magistrate  to  receive  and  ac- 
cept it.  State  v.  Lewis,  7  La.  Ann. 
640. 

37.  Ark.— Adler  v.  State,  86  Ark. 
617,  37  AmR  48. 

Cal. — Peo,  V.  Penninruin,  87  Cal.  271 
(holding  that  It  is  not  necessary  for 
the  magistrate,  or  any  other  officer, 
before  whom  a  ball  bond  Is  executed 
and  Justified,  to  Indorse  his  approval 
thereon). 

Iowa. — SUte  V.  Wright,  37  Iowa 
688;  SUto  v.  Wells,  88  Iowa  838. 

Mo.— SUU  V.  Austin.  89  Mo.  A. 
877  (holding  that  the  sheriff  need  not 
put  a  formal  certlflcaU  on  a  recogni- 
sance. If  he  approves  the  bond,  and 
the  clerk  of  the  court  fllea  It  on  the 
same  day  that  It  la  given), 

Okl.— SUte  V.  Holt,  48  OU.  472, 
141  P  969. 

Tex. — Dyches  v,  SUte,  24  Tex.  266 
(holding  that  the  eUtute  requiring 
the  Justice  before  whom  an  examina- 
tion Is  uken  to  approve  the  bond  and 
•^end  it  up  to  the  district  court  is 
directory,  and  that  a  bond  so  Uken 
Is  not  Invalid  because  the  magistrate 
has  neglected  to  indorse  on  the  bond 
Itself  his  approval  of  It;  the  approval 
may  be  inferred  from  the  fact  that 
the  bond  was  returned  to  tbe  district 
court). 


[a]    IBdonMinent  st  time  of  tslal 

~An  undertaking  for  ball  will  not 
be  vitiated  by  reason  of  the  fact  that 
the  magistrate,  at  tbe  time  of  the 
trial,  appended  his  certlflcate  to  the 
instrument,   SUte  v.  Hays,  8  Or.  814. 

St.   SUte  v.  Wright,  37  Iowa  528. 

[a]  Vlu  oSelal  aets  of  a  pnldle 
oaeav  are  prswsMd  to  be  regalar; 
and  an  appMirance  bond  approved  by 
the  Bherlff  on  the  day  on  which  it  Is 
taken  by  the  deputy  clerk  of  the  dis- 
trict court  Is  presumed  to  have  been 
Uken,  accepted,  and  approved  by  tbe 
sheriff  before  the  prisoner  was  re- 
leased, and  is  therefore  valid.  Terr, 
v.  Sellers.  15  Okl.  419,  82  P  676. 

S9.  Oseley  v.  S  tate,  6  9  Ala.  9  4 
(holding  that,  where  an  underUklng 
of  ball  complies  subsUntially  with 
the  statute.  It  Is  not  void  because 
the  officer  who  takes  It  does  not  In- 
dorse thereon  "approved,"  and  does 
not  sign  such  indorsement,  as  such 
an  Indorsement  Is  not  the  only  evi- 
dence of  the  acceptance  of  the  under- 
Uklng; this  may  be  shown  by  other 
evidence,  and  the  accepUnce  of  the 
underUklng  shows  its  approval). 

40.  Hall  V.  State.  9  Ala.  827;  81a- 
ten  V.  Peo.,  21  III.  28  (holding  that 
the  magistrate  Uklng  -  tlie  recogni- 
sance Is  not  required  to  certify  It  to 
the  circuit  court  under  his  seal); 
Orlneataff  v.  SUte.  68  Ind.  288; 
Holmes  V.  SUte,  17  Nebr.  78,  22  NW 
232. 

41.  SUte  V.  Caldwell.  124  Ho.  609. 

28  SW  4. 

48.  SUte  V.  Lay,  128  Mo.  609,  29 
8W  999. 

[a]  After  a  suglstrate  has  taken 
ball  for  the  appearance  of  the  ac- 
cused before  a  higher  court,  he  can- 
not subsequently  investigate  the  case, 
order  the  bond  canceled,  and  dis- 
charge the  prisoner  for  want  of  prob- 
able cause.  Sandrock  v.  Knop,  34 
HowPr  <N.  T.)  191. 

4S.  Ark. — SUU  v,  Riohardson,  8S 
Ark.  848. 

C!al, — Mendocino  County  v.  Lamar, 
SO  Cal.  627. 

Qa. — Smith  V,  Spencer,  63  Ga.  702. 

III.— Raysor  v.  Peo..  27  111.  190; 
Peo.  v.  Watklns,  19  III.  117. 

Ind. — State  v.  Lewis.  4  Blackf.  20. 

Iowa. — SUte  v.  Kllngman.  14  Iowa 
404. 

La. — SUte  V.  Wilson,  12  La.  Ann. 
189;  SUte  v.  Smith.  8  La.  Ann.  471. 

Me.— Dodae  v.  Kellock.  10  Me.  288; 
Pallflter  v.  Little,  8  Me.  860;  Sute  v. 
Smith,  2  Me.  62. 

Mass. — Com.  v.  Balrd,  9  Mete.  407. 

Minn.— State  v.  Grant.  10  Minn.  39. 

Mo.— SUte  V.  Wilson,  17S  SW  808 
(holding,  however,  that  Rev.  St. 
[1909]  I  6125,  does  not  require  a  ball 
bond  taken  In  the  probate  court  be- 
fore which  the  prisoner  was  brought 
by  habeas  corpus,  while  the  circuit 
Judge  was  absent  from  the  county,  to 
be  entered  of  record  In  the  probate 
court);  SUte  v.  Pratt,  148  Mo.  402, 
50  SW  113  (holding  that,  under  Rev. 
St.   [1889]   )  4129,  requiring  every 
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by  its  mere  exeention,  tmt  miist  be  properly  filed 
and  recorded  in  order  to  become  aueb.**  It  has 
been  held,  however,  that  a  failure  to  file  or  to 
record  a  Iwil  bond  or  a  reoogniuuice  does  not  pre- 
vent a  reeovery  thereon;*"  and  lhat  where  the  pur- 
pose of  ft  statute  directing  the  filing  of  the  inatm- 
ment  is  that  it  may  be  a  lien  on  re^  «Btate,  it  may 
be  the  foundation  of  an  action,  although  not  filed." 
So  also  it  is  not  essential  that  there  shall  be  a  strict 
compliance  with  statutory  provisions  relative  to 
the  filing,  which  are  merely  declaratory  of  the  magis- 
trate's,*'^ or  of  the  sheriff's,  duty.** 

IndorsMnent.  It  has  been  held  that  an  indorse- 
ment on  a  recognizance  that  it  has  been  filed  is 
essential  ;*'  but,  by  the  better  rule,  such  an  indorse- 
ment is  not  essential  to  the  validity  of  the  under- 
taking;'" for,  while  such  mark  or  certificate  is  r^:u- 
lar  evidence  of  the  filing,  it  is  not  the  only  evi- 


dence, as  it  may  be  proved  alionde.'* 

Memortndiim  in  inmates.  It  has  also  been  held 
that,  where  a  recognizance  is  returned  into  eout, 
a  memorandum  thereof  must  be  entered  in  the  min- 
utes of  the  court although  it  is  not  necessary  that 
there  be  a  striet  compliance  with  statutory  pro- 
visions which  are  merely  directions  as  to  the  en- 
tering of  the  memorandum  of  a  recognizance  by  the 
clerk,  and  where  such  memorandum  is  merely  a 
temporary  substitute  for  the  full  xeeatd  which  is 
subsequently  made.'^ 

A  recognisance  entered  into  befm  a,  Jnsttee  need 
not  be  entered  upon  his  docket." 

Time  of  filing.  Statutory  provisions  as  to  when 
a  recognizance  shall  be  filed  are  merely  directory; 
and  it  is  filed  in  time,  if  it  is  filed  at,  or  before, 
the  time  specified  therein  for  the  performance  of 
the  conditions."^    A  recognizance  need  not  be  re- 


recogntzance  taken  by  an  officer  to 
be  certified  and  returned  forthwith 
to  the  clerk  for  fllins,  a  reco^lzance 
not  certified,  and  not  returned  until 
after  forfeiture  thereon,  and  after 
the  officer  had  gone  out  of  office,  la 
void):  State  v.  Zwifle,  22  Ho.  467. 

Nebr.— Klnff  v.  State,  18  Nebr.  875, 
25  NW  619. 

N.  H.— State  v.  Walker,  56  N.  H. 
176. 

N.  T.— Tully  V.  Lewltz.  50  Mldo. 
8G0.  97  NTS  829;  Peo.  v.  Hufglns,  10 
Wend.  464;  Peo.  v.  Van  Eps,  4  Wend. 
387;  Peo.  v.  Shaver,  4  Park.  Cr.  45; 
Peo.  V.  Graham,  1  Park.  Cr.  141. 

Oh. — state  V.  CHppen,  1  Oh.  St. 
399:  Sargeant  v.  State,  16  Oh.  267. 

Or. — Belt  V.  Spauldlng,  17  Or.  130. 
20  P  827 

[a]  "Thm  deOBitlon  of  a  reoornl- 
saBoe  would  wem  to  Invort  that  It  ia 
nice— arlly  a  tcooM  ae  soon  as  en- 
tered Into.  But,  strictly  speaking, 
this  Is  Incorrect;  for  a  recognisance 
is  not  a  record,  until  duly  enrolled 
and  filed.  This  rule  Is  universal,  for 
no  proceeding  can  be  regarded  ae 
matter  of  record  before  it  has  been 
enrolled  and  filed  In  a  court  of  rec- 
ord. .  .  .  And  the  same  principle  ap- 
plies to  recognisances  taken  by  a 
court  or  magistrate  for  the  appear- 
ance of  a  party  charged  with  a  crim- 
inal offence :  the  recognizance,  al- 
though complete.  Is  not  In  strictness 
a  record,  until  made  out  In  form  and 
filed  In  a  court  of  record."  Peo.  v. 
Kane,  4  Den.  <N.  Y.)  630,  535.  See 
also  State  V.  WUson,  (Mo.)  17B  SW 
603. 

[b]  node  of  taktofv— (1)  At  com- 
mon law  the  mode  of  taking  a  recog- 
nizance In  criminal  cases  Is  for  the 
court  or  the  magistrate  taking  the 
same  to  state  at  large,  to  the  ball, 
the  obligation  entered  Into  and  Its 
condition,  to  which  they  assent.  A 
short  minute  of  this  la  made  at  the 
time,  but  It  need  not  be  signed,  and 
from  thlB,  at  leisure,  a  formal  record 
of  the  recognizance  is  prepared.  This 
must  be  filed  in  the  court  where  the 
party  Is  bound  to  appear,  and  It  thus 
becomes  a  record  of  that  court.  Gay 
V.  State,  7  Kan.  394:  Com.  v.  McNeill. 
19  Pick.  (Mass.)  127;  Peo.  v.  Kane,  4 
Den.  (N.  T.)  530;  State  v.  Mills,  18 
N.  C.  555;  State  v.  Cherry,  13  N.  C. 
560;  Com.  V.  Emery,  2  Blnn.  (Pa.) 
431.  (2)  And  It  has  been  provided 
by  statute,  for  the  better  security  of 
the  party  against  mistake  or  design, 
that  all  recognizances  that  are  taken 
in  open  court  shall  be  entered  In  the 
minutes,  and  that  the  substance  shall 
be  read  to  the  party;  and,  where  tak- 
en out  of  court,  that  they  shall  be  In 
writing  and  signed  by  the  persons  to 
be  bound.  State  v.  Randolph.  22  Mo. 
474;  State  v.  Zwifle,  22  Mo.  467. 

[c]  A  bond  to  appear  for  exaan- 
laattOB.  before  a  Justice  of  the  peace 
should  be  returned  to  such  Justice. 
Gamer  v.  Smith,  40  Tex.  BOS. 


[d]  Where  thm  magtetrat*  UbOs 

tn*  priaolpal  OT«r  to  maiaOuT  oout 

to  answer  the  charge  against  him. 
the  original  rec<«nlzance  should  be 
filed  by  the  magistrate  In  such  other 
court.  State  v.  Lewis,  4  Blackf. 
(Ind.)  20. 

[e]  a»tuia  of  a  eevr^It  has 
been  held  that  It  Is  not  necessary, 
under  the  statute  authorlilng  Justices 
of  the  peace  to  commit  or  bind  over 
for  trial,  for  the  original  recogni- 
zance to  be  returned  to  the  court  be- 
fore which  the  accused  is  bound  to 
appear;  the  return  of  a  copy  of  the 
recognizance  t«  sufficient.  State's 
Treasurer  v.  Pierce,  2  D.  Chlpin. 
(Vt.)  106. 

[f]  AU  th*  proeseamgw  lu»d  be- 
fore tbe  <-maeistrat*  ar»  not  r«auired 
to  be  sent  up  to  the  court,  (1)  but 
merely  the  recognizance  of  the  ac- 
cused and  of  the  witnesses  on  the 
part  of  the  prosecution.  Shattuck  v. 
Peo..  6  IIL  477.  (2)  And,  where  the 
Justices  In  addition  to  returning  the 
recognisance  to  the  court  at  which 
the  accused  was  to  appear  also  re- 
turned thereto  an  extended  record 
of  the  facts  and  circumstances  of  the 
case  as  It  appeared  in  their  minutes, 
suoh  return  was  held  erroneoue.  Com. 
V.  McNeill,  19  Pick.  (Mass.)  127. 

44.  SUte  V.  Smith.  2  Ue.  62; 
Bridge  v.  Ford,  4  Mass.  641;  Peo.  v. 
Kane,  4  Den.  (N.  T.)  530;  Peo.  v. 
Hugglns,  10  Wend.  <N.  T.)  464;  Peo. 
V.  Van  Eps,  4  Wend.  (N.  T.)  387. 

4B.  Jennings  v.  State.  13  Kan.  80 
(holding  that  an  omission  to  file  and 
to   record   the   recognisance,   as  re- 

Julred  by  Cr.  Code  |  144,  before  the 
orfelture,  la  not  such  an  omission 
as  will  defeat  a  recovery):  State  v, 
Lagonl,  30  Mont.  472.  76  P  1044 
(holding  that  the  fact  that  a  magis- 
trate accepting  a  ball  bond  failed  to 
comply  with  the  statute  requiring  It 
to  be  filed  in  the  district  court  was 
no  defense  to  the  sureties  In  an  ac- 
tion on  the  bond). 

46.  Adams  v.  State,  48  Ind.  212 
[overr  Urton  v.  State.  37  Ind.  3391. 
And  see  Patterson  v.  State,  12  Ind. 
86. 

47.  State  v.  Davis,  48  N.  H.  690 
(holding  that  a  statutory  provision 
that,  where  the  respondent  is  bound 
over  In-  cases  heard  before  a  magis- 
trate, the  latter  shall  furnish  copies 
of  the  proceedings  to  the  clerk  of  the 
court  on  or  before  a  certain  day  la 
merely  declaratory  of  his  duty,  and 
his  failure  to  comply  therewith  will 
affect  only  his  personal  liability). 

48.  Havls  v.  State,  62  Ark.  500. 
37  SW  957  (holding  that  the  failure 
of  the  sheriff  to  file  the  bond  In  the 
court  where  the  prosecution  was 
commenced,  so  that  It  might  be  cop- 
led  In  the  transcript,  does  not  affect 
the  right  of  such  court  to  render  a 

Judgment  against  the  sureties  on  a 
orfelture  of  the  bond). 
W.   State  v.  Smith,  8  Iia.  Ann.  471. 


BO.  State  v.  Rogers,  36  Uo.  138 
(holding  that  the  failure  to  mark 
"filed"  on  a  recognisance  does  not 
render  the  undertaking  fatally  de- 
fective); Turner  v.  State.  41  Tex.  549 
(holding  that  the  omission  hj  the 
district  clerk  to  indorse  the  mark 
"filed"  upon  a  ball  bond  duly  re- 
turned to  hlB  office  does  not  affect  tbe 
liability  of  the  obllgora  In  the  bond). 

81.  Com.  V.  Merrlam,  7  Allen 
(Mass.)  366.  >' 

[a]  PremnptlOB  that  geooyl. 
sane*  has  been  proiterly  med  Is  raiBed 
by  an  Indorsement  thereon  of  tbe 
fact  of  flllng  and  the  date  thereof. 
Peo.  V.  Hurlbutt,  44  Barb.  (N.  T.) 
126. 

6S.  Cat. — Mendocino  County  v. 
Lamar.  30  Cal.  637. 

N.  H. — State  v.  Walker.  56  N.  H. 
176. 

N.  Y.— Peo.  V.  Kane,  4  Den.  530: 
Peo.  v.  Huggins,  10  Wend.  464;  Peo. 
v.  Van  Epa  4  Wend.  887. 

Oh. — Sargeant  v.  State,  16  Oh.  267. 

Pa— RespubUca  v.  Cobbet.  *  Daa 
467,  1  L.  ed.  688. 

But  see  Com.  v.  Cheney,  108 
38. 

[al  XsnuwaadHB 

(1)  Where  a  recognisance  Was  taken 
by  a  court  of  oyer  and  terminer  for 
the  appearance  of  the  accused  at  sev- 
eral sessions.  It  was  held  that  there 
should  be  an  entry  In  the  minutes  of 
the  court  where  the  ren^rnlsance  was 
taken,  containing  the  substance 
thereof,  and  that  a  mere  memoran- 
dum to  the  effect  that  a  recognisance 
had  been  taken  was  not  sufficient. 
Peo.  V.  Graham,  1  Park.  Cr.  (N.  T.) 
141.  (2)  The  mere  memorandum  of 
the  clerk  of  the  court,  on  a  lf>ose 
sheet  of  paper  setting  forth  that  a 
recognisance  had  been  entered  Into  in 
open  court  by  the  parties  thereto,  bnt 
not  setting  out  all  the  material  parts, 
was  held  not  to  constitute  a  valid 
recognizance.  State  v.  Crippen,  1  Oh. 
St.  389. 

68.   State  V.  Williams,  14  Oh.  St 

140. 

H.  State  V.  Moran.  18  Nebr.  53C 
26  NW  357;  King  v.  State,  18  Nebr. 
876,  26  NW  519  (both  holding  tbat 
a  statutory  provision  that  the  mag- 
istrate shall.  In  certain  cases,  trans- 
mit a  transcript  of  his  proceedings 
"together  with"  the  recognlsanoe  does 
not  require  that  such  reeovnlasneB 
shall  be  entered  on,  and  become  a 
part  of.  such  magistrate's  docket;  bat 
It  may  be  taken  upon  a  separate 
paper,  and,  where  filed  In  the  proper 
court,  it  becomes  a  part  of  the  rec- 
ord). 

[al  A  reooiralsaaoe  for  appear- 
aaoe  at  a  preliminary  exemlaette 

on  a  criminal  charge  need  not  be 
enrolled  on  the  Justice's  reeofdi 
Hanev  v.  Peo.,  12  Colo.  345,  81  P 
39.  But  see  Gamer  V.  Smith.  40  Tex. 
605. 

H.   State  v.  Perry,  88  Htnn.  4». 
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corded  on  the  day  on  which  it  is  made ;  but  it  should 
be  entered  upon  the  record  at  the  same  term,  or  at 
all  events  before  the  succeeding  term.''^  And  where 
there  has  been  a  failure  to  file  the  recognizance 
within  the  proper  time,  or  to  indorse  the  time  of 
filing  thereon  as  required,  a  nunc  pro  tunc  order 
for  such  filing  or  indorsement  may  be  made  at  a 
subsequent  term  of  the  court."^ 

if  266]  7.  Oonstmction  and  Operation  in  Oeu- 
enU.  As  in  the  case  of  other  written  instruments, 
a  recognizance  should  be  so  construed,  if  possible, 
as  to  arrive  at  the  real  intention  of  the  parties,  and 
to  give  it  eflEect,"*  according  to  the  laws  of  the 
jurisdiction  where  it  is  given.""  But  the  omission 
of  material  words  cannot  be  supplied  by  inference 

10  NW  778  (holdiner  that  a  provision 
that  It  be  flied  on  or  before  the  flrst 
day  of  the  court  before  which  de- 
fendant'Is  bound  to  appear  Is  merely 
directory.  It  beln^  aufflcient  If  It  la 
of  racord  In  such  court  at  the  time 
wben  defendant  Is  called  on  to  ap- 
pear), 

ta]  Rtor  to  forfettnre^d)  A 
i  bond  taken  by  the  sheriff,  but 
not  certined  by  him  to  the  clerk,  and 
not  filed  by  the  clerk  previous  to  a 
Judcroent  of  forfeiture,  will  be  beld 
void.  State  v.  Pratt,  148  Mo.  402, 
50  SW  113.  (2)  But  it  has  been  held 
that  a  ball  bond  duly  approved  and 
followed  by  the  release  of  the  pris- 
oner is  not  vitiated  because  it  ta  not 
filed  with  the  clerk  until  the  day  of 
forfeiture.  Helman  v.  State,  70  Tex. 
Cr.  480,  158  SW  27«. 

66.  McNamara  v.  Peo.,  183  lU.  164, 
5B  KE  625. 

87.  McParlan  v.  Peo..  XS  111.  9; 
Wellman  v.  State,  B  Blackf.  (Ind.) 
343;  State  v.  Patterson.  23  Iowa  575; 
Haverty  v.  State,  32  Tex.  602;  Slo- 
cumb  V.  State.  II  Tex.  15. 

[«]  Am  unmuoam  oovr  filed  by 
one  appointed  by  court  to  take  a 
recognizance  may  be  corrected  by  the 
court  allowing  such  person  to  file  an 
amended  and  correct  copy,  even  after 
suit  brought  for  default  of  the  recog- 
nizance. Com.  V.  Field,  11  Allen 
(Maju.)  488. 

se.   Ark. — ^Havls  v.  State,  62  Ark. 
500.  S7  SW  »B7. 

Cal.— Peo.  V.  Love,  19  CaK  €76. 
Conn. — Hendee  v.  Taylor,  29  Conn, 
448. 

Ga. — Cleveland  v.  Brown,  141  Qa. 
829,  82  SE  243  (holding  that  the 
term  "accusation,"  as  used  in  a  ball 
bond  conditioned  for  the  appearance 
of  the  principal  "to  answer  to  an  ac- 
cusation for  the  offense  of  burglary," 
Includes  the  Indictment  and  present- 
mefit,  and  is  not  merely  the  equiva- 
lerit  of  an  Information  at  common 
law;  as  In  the  case  of  a  misdemean- 
or); Wheeler  v.  State,  21  Ga.  153. 

ill, — Beslmer  v.  Peo.,  15  111.  439; 
Stiattuck  V.  Peo..  5  111.  477. 

Ind. — McCarty  v.  State,  1  Blackf. 
33S. 

Kan. — ^Redmond  v.  State,  12  Kan. 
172. 

Mo. — CunninKham  v.  State,  14  Mo. 
402  (holding  tnat  a  recognizance  is 
(ttmllar  to  an  obligation  by  bond  and 
Is  subject  to  the  aame  rules  of  con- 
Btruotfon). 

14.  H.— State  V.  Eastman,  42  N.  H. 
265. 

N.  Y. — Peo.  v.  Tom.  110  App.  Div. 
S78.  97  NTS  523;  Peo.  v.  McCoy,  39 
Barb.  73;  Tully  v.  Lewltz.  50  Misc. 
JBO,  97  NTS  829;  Peo.  V.  Blankman, 
t.7  Wend.  252. 

N.  C. — State  v.  Houston.  74  N.  C. 

Oh. — State  v.  Wellman,  3  Oh.  14. 
i*a. — Com.  V.  Ross,  6  Serg.  &  R. 
i27. 

Tex. — Smith  v.  State.  .36  Tex.  317. 

(aj  Worda  wUoh  sm  tlmoAf  wh* 
mrtt  mmA  vapngaant  to  the  purpose  of 
tie   Invtrumeut  are  to  be  rejected. 


or  intendment;^**  nor  is  oral  evidence  admissible 
to  supply  essential  defects  or  to  modify  the  recog- 
nizance."^  It  may  in  some  cases  be  aided  by  pre- 
sumption." 

However,  mere  technical  defects  in  form,  or  omis- 
sions, or  additions,  which  are  not  material  in  any 
way,  and  from  which  no  injury  is  shown  to  have 
resulted,  will  not  affect  the  validity  of  a  bail  bond 
or  a  recognizance;"*  and  in  some  jurisdictions  such 
defects  are  e^resely  enred  by  statutory  provi- 
sions."" 

Estoppel  by  ezecntion.  Parties  to  a  recognizance 
or  to  a  bail  bond  are  estopped  by  their  execution 
thereof  from  denying  the  truth  of  the  recit^  there- 
in contained.*" 


Thus,  where  the  words  in  a  recogni- 
zance, "that  it  was  to  be  void  if  de- 
fault were  made  In  the  condition." 
are  absurd  and  repugnant  to  the  con- 
cluding defeasance,  "that  if  the  con- 
dition is  performed  then  the  recogni- 
zance to  be  void,  else  to  remain  in 
full  force,"  the  former  words  should 
be  rejected.  McCarty  v.  State,  1 
Blackf.  (Ind.)  338. 

W.  State  v.  Lewis.  36  Wash.  261, 
77  P  198. 

00.  Smith  V.  State,  35  Tex.  Or. 
9,  2»  SW  158:  Oary  v.  State,  11  Tex. 
A.  527;  Carroll  v.  State.  6  Tex.  A. 
463  ( where  recognizani:e  was  held 
fatally  defective  by  the  omission  of 
the  word  "appear"  In  the  condition). 

[a]  A  material  ntlatake  In  a  reoog- 
nlsanos  cannot  be  corrected  in  equity. 
State  V.  Loeb.  21  La.  Ann.  599;  Wal- 
ien  V.  State,  18  Tex.  A.  414. 

ei.  State  V.  Puller,  128  Ala.  45,  30 
S  506;  State  v.  Moore,  18  Del.  299,  46 
A  669;  Cooper  v.  Cora.,  13  Bush  (Ky.) 
654. 

[a]  A  faUore  to  apMify  the 
charge  on  which  the  accused  is  held 
cannot  be  supplied  by  oral  evidence. 
Nicholson  V.  State,  2  Ga.  363;  Peo.  v. 
Oillman,  12  NYS  40  [rev  on  other 
grounds  125  N.  T.  372,  26  NE  469]. 

e>.  U.  6.  V.  Oraner.  156  Fed.  679 
(holding  that  a  recognizance  condi- 
tioned absolutely  that  defendant  ap- 
pear cannot  be  modified  by  an  oral 
agreement  of  the  government's  rep- 
resentative with  the  surety,  that  de- 
fendant need  not  appear,  unless  he 
is  Indicted  for  a  certain  offense). 

es.  Shattuck  V.  Peo.,  5  111.  477; 
McCarty  v.  State,  1  Blackf.  (Ind.) 
338  (holding  that  It  is  presumed  that 
a  charge  had  been  properly  made  and 
investigated,  and  a  correct  decision 
reached,  before  a  recognizance  was 
acknowledged  and  executed,  where  It 
appears  that  such  recognizance  bad 
been  properly  filed  and  the  accused 
released  on  it);  Allen  v.  Kellam,  94 
Pa.  253. 

[a]  Fresnmptlon  that  otteer  tak- 
ing* bond  Old  turn  dtttr. — State  v.  Por- 
ter, 18  a.  D.  25,  99  NW  80. 

[b]  FrMnuwtloB  la  favor  of  time. 
Ir  approval. — Terr.  v.  Sellers,  15  Okl. 
419.  82  P  575. 

[c]  Wliere  a  reoognizanoe  Is  toI- 
natUllT  glTen,  (1)  and  the  accused  Is 
released  thereon,  this  operates  as  a 
waiver  of  objections  to  Its  form  and 
to  the  •Jurisdiction  of  the  magistrate 
to  take  it.  Clark  v.  Gofdon.  82  Ga. 
613,  9  SE  833;  Jones  v.  Gordon,  82 
Ga.  570,  9  SE  782.  (2)  Thus  a  person 
accused  of  an  offense  waives  the 
question  of  the  authority  of  the  offi- 
cer who  arrested  him  to  do  so.  by 
voluntarily  entering  Into  a  recogni- 
zance before  a  court  of  genera]  Ju- 
risdiction. State  V.  Wenzel,  77  Ind. 
428 

04.  U.  S.— U.  S.  V.  Dunbar.  83  Fed. 
161.  27  CCA  488. 

Ga. — Maaon  v.  ■  Terrell.  3  Ga.  A. 
348.  60  SE  4  (holding  that  the  omis- 
sion of  the  name  of  the  county  In 
which  the  court  to  which  the  princi- 
pal of  the  bond  is  required  to  answer 


Is  held  does  not  avoid  tbe  obllga- 

lion). 

III. — Peo.  v.  Tidmarsh,  118  III.  A- 
153  (misspelling  name  of  principal); 
Petty  v.  Peo„  19  111.  A.  317  [alt  118 
111.  148,  8  KE  304]. 

Ind.— Harris  v.  State,  64  Ind.  2 
(immaterial  alteration). 

Iowa. — State  v,  Patterson,  23  Iowa 
675. 

Ky. — Com,  v.  O'Danlel,  9  Bush  661. 

Ho. — State  V.  Cobb,  44  Mo.  A.  375. 

Nebr. — Shupe  v.  State,  40  Nebr. 
524.  69  NW  100. 

Tex. — Steen  v.  State.  27  Tex.  8<: 
Gary  v.  State.  11  Tex.  A.  627. 

See  also  supra  I  231. 

[a]  Aftor  appearanoe,  trial,  asd 
connotlon,  errors  in  a  recognizance 
are  Immaterial.  Bookhout  v.  State, 
66  Wis.  416.  28  NW  179. 

65.  Kan.— Nelson  v.  State.  44  Kan. 
154,  24  P  58;  Hardesty  v.  State.  6 
Kan.  A.  780.  48  P  998;  Kansas  City 
V.  Hescher,  4  Kan.  A.  782,  46  P  1006. 

Me. — State  v.  Edmlnster,  106  Me. 
485.  75  A  57. 

Mass.— Reed  V.  Lowell  Police  Ct, 
172  Mass.  427,  52  NB  633. 

Nebr.— Shupe  v.  State.  40  Nebr.  524. 
59  NW  100. 

Va. — Allen  v.  Com.,  90  Va.  366,  18 
SE  437. 

W.  Va.— State  v.  Lambert,  44  W. 
Va.  308.  28  SE  930. 

See  also  Miller  v.  Com.,  1  Duv. 
(Ky.)  14. 

[a]    When  statttts  anU*".— (1)  A 

statutory  provision  that  a  ball  bond 
shall  not  be  invalid  by  reason  of 
Irregularities  does  not  apply  to  a  case 
where  the  question  Is  as  to  the  exe- 
cution or  nonexecution  of  a  bond  but 
it  does  apply  to  the  construction  of 
the  bond  where  Its  execution  is  not 
denied.  Billlngton  v.  Com.,  79  Ky. 
400.  3  KyL  19.  (2)  The  act  of  a 
sheriff  In  taking,  without  authority, 
a  recognizance  In  a  felony  case  is  not 
a  mere  Irregularity,  within  such  a 
curative  statute.  State  v.  Crosawhite, 
195  Mo.  1,  93  SW  247. 

ee.  Ark. — Harris  v.  State,  60  Ark. 
212,  29  SW  751;  Hortsell  v.  State,  45 
Ark.  59;  Edwards  v.  State.  22  Ark. 
303. 

111.— Welborn  v.  Peo..  76  111.  616; 
Peo.  v.  Watkins,  19  111,  117. 

Iowa. — State  v.  Beniton,  79  Iowa 
467.  44  NW  709. 

La. — Taliaferro  v.  Steele,  14  La. 
Ann.  656. 

N.  J.— State  v.  Kruise,  32  N.  J.  L. 
SIS. 

N.  T.— Peo.  v.  Russell,  36  Misc.  735, 
72  NTS  1,  16  N.  T.  Cr.  57  [at  67  App. 
Dlv.  620  mem,  74  NYS  114  mem  (app 
dlsm  171  N.  T.  655  mem,  63  NE  1120 
mem)]. 

N.  (5.— State  v.  Edney.  60  N.  C.  463. 

[a]  BeasoB  for  rale. — A  recogni- 
zance "is  not  simply  the  acknowledg- 
ment of  a  debt,  but  It  Is  the  acknowl- 
edgment of  a  debt  of  record.  Until 
the  acknowledgment  becomes  the  rec- 
ord of  a  court,  it  Is  not,  speaking 
with  legal  exactness,  a  recognisance. 
The  acknowledgment  of  the  debt  con- 
stitutes but  a  part  of  the  obligation; 
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A  collateral  agreement  between  the  sureties  that 
all  are  to  be  bound  by  the  undertaking  or  none 
will  be  is  not  binding  on  the  state.'^ 

[$  267]  I.  Bond,  Undertaking,  or  Becognisuca 
on  Appeal— 1.  In  General.  Speaking  generally  the 
same  rules  apply  in  case  of  bail  bonds  or  recc^- 
nisancea  given  on  appeal  from  conviction  in  a  crimi- 
nal ease  as  apply  in  case  of  appearance  bonds.*" 
Tbns  a  bail  bond  or  recognizance  is  generally  re- 
quired, in  order  to  entitle  the  accused  to  go  at 
large  pending  the  appeal."  And,  under  some  stat- 
utes, the  right  to  appeal  and  the  jurisdiction  of 
the  appellate  court  are  dependent  upon  the  giving 
of  a  recognizance     within  a  specified  time/^  sueh 


to  Its  completion,  filing  as  of  record. 
In  a  court  of  record,  is  Indispensable. 
Nor  Is  this  mere  form;  for.  It  ts  to  be 
remembered,  that  thts  species  of  se- 
curity has.  In  substance,  many  of 
the  qualities  of  a  Judicial  record.  It 
imports  absolute  verity;  its  truth  la 
no  more  traversable  than  is  the  truth 
of  a  Judgment."  State  v.  Kruise,  32 
N.  J.  li.  S13,  817. 

V7>  Holandsworth  v.  Com.,  11 
Bush  (Ky.)  617. 

ea.   See  supra  11  22B-2C6. 

^^Miflin  aaA  sBdsrtakliiffa  oa  appeal 
generally  see  Appeal  and  Error  E3 
1136-1283. 

[a]  Jodgmeiit  appealed  from  voUL 
—Where  a  Judgment  appealed  from 
is  void,  a  recognizance  given  on  ap- 

Eeal  therefrom  is  Invalid  and  cannot 
e  enforced  on  the  ground  that  it 
was  voluntarily  given.  Peo.  v.  Car- 
roll, 44  Mich.  371,  6  NE  871. 

[b]  A  rwoognlianoe  may  If  exa- 
entad  to  tha  city  on  an  appeal  from  a 
conviction  for  violation  of  a  munici- 
pal regulation.  Kansas  City  v.  Qar- 
nier,  67  Kan.  412.  46  P  707. 

[c]  Appeal  from  aaaunary  «on- 
Tlotloti;  oontiamao— ^-The  recogni- 
sance given  on  the  release  of  the 
accused,  pending  an  appeal  to  an  In- 
ferior court  from  a  summary  con- 
viction, will  remain  In  force  for  the 
purposes  of  continuances  ordered  by 
a  superior  court  in  substitution  for 
the  erroneous  quashing  of  the  appeal 
by  the  Inferior  court  to  which  by 
statute  the  appeal  had  to  be  taken. 
Rex  V.  Trottler,  (AlU.)  14  DomLR 
356,  22  CanCrCia  102,  25  WestLR 
663. 

69.  Hardesty  v.  U.  S.,  184  Fed. 
269.  106  CCA  411  (holding  that,  where 
a  writ  of  error  to  review  a  conviction 
for  a  noncapital  crime  and  a  super- 
sedeas to  stay  the  execution  of  the 
sentence  are  matters  of  right,  an 
appearance  or  a  bail  bond  Is  required 
to  entitle  the  accused  to  go  at  large 
pending  the  appeal).  See  also  supra 
i  187. 

TO.    See  statutory  provisions. 

[a]  In  Texas,  (1)  under  Code  Cr. 
Proc.  art  886,  providing  that  where 
defendant  appeals  In  any  case  of 
misdemeanor,  he  shall.  If  in  custody, 
be  committed  to  Jail,  unless  he  enters 
into  a  recognisance,  etc.,  the  court  Is 
without  Jurisdiction  of  an  appeal 
where  appellant  has  not  entered  Into 
a  recognisance,  and  Is  allowed  to  go 
from,  and  return  to,  the  Jail  at  bis 
own  pleasure.  Walton  v.  State,  (Cr. 
A.)  66  SW  546.  (2>  And  the  fact 
that,  in  such  a  case,  the  discharge  of 
defendant  from  Jail  pending  his  ap- 
peal was  against  his  protest,  and  for 
the  purpose  of  being  relieved  from 
feeding  him,  will  not  enable  the  ap- 
pellate court  to  take  Jurisdiction  of 
his  appeal.  Faulkner  v.  State,  (Cr. 
A.)  55  SW  60. 

Tl.  Cain  v.  State,  36  Ind.  A.  51,  74 
NE  1102  (holding  that  under  Burns 
Annot.  St.  [1901]  S  1712,  relating  to 
trials  before  Justices,  and  providing 
that  a  prisoner  may  appeal  "within 
ten  days  after  trial,  on  entering  into 
recognisance  for  his  appearance  at 


the  next  term  of  such  court."  the 
subsequent  execution  of  a  recogni- 
sance after  ten  days  from  the  rendi- 
tion of  a  Judgment  by  the  Justice  Is 
not  a  substantial  compliance  with  the 
statute);  Com.  v.  Brigham,  16  Pick. 
(Mass.)  10  (holding  that,  where  a 
statute  provided  that  one  convicted 
could  appeal  therefrom  on  giving  a 
recognizance  within  a  specified  time, 
the  right  to  appeal  depended  on  the 
giving  of  a  recognisance  within  such 
time,  and  that  remaining  in  custody 
was  not  equivalent  to  the  giving  of 
the  recognizance  required) ;  Xydlas 
v.  State,  45  Tex.  Cr.  422.  76  SW  761. 

[a]  Whers  the  trial  oourt  fixes  tha 
aanonBt  of  dsfendant's  ball  bond,  to 
be  glTen  as  a  supersadeas  on  appeal. 
It  must  fix  the  time  within  which 
such  bond  shall  be  given,  and  the 
time  within  which  the  petition  In 
error  shall  be  filed  in  the  criminal 
court  of  appeals,  otherwise  the  bond 
will  not  be  effective  as  a  supersedeas. 
Klllough  V.  State,  6  Okl.  Cr.  311,  113 
P  620, 

78.  French  v.  State,  (Tex.  Cr.  A.) 
153  SW  858:  Hamilton  v.  State,  (Tex. 
Cr.  A.)  150  SW  776  (holding  that. 
In  view  of  Code  Cr.  Proc.  [1911]  art 
918,  the  court  of  criminal  appeals  has 
no  Jurisdiction  of  a  misdemeanor 
appeal,  where  accused  does  not  enter 
Into  a  recognisance  during  the  term, 
but  attempts  to  perfect  the  appeal  by 
executing  an  appeal  bond  after  ad- 
journment); Saye  v.  State,  (Tex.  Cr. 
A.)  14S  SW  1189  (holding  that  the 
court  of  criminal  appeals  nas  no  Ju- 
risdiction of  sn  appeal  from  a  con- 
viction for  a  misdemeanor,  where  ap- 
pellant does  not  enter  into  any  recog- 
nizance during  the  term  of  court): 
Douthlt  V.  State,  (Tex.  Cr.  A.)  73  SW 
809;  Kounce  v.  State,  (Tex.  Cr.  A.)  60 
SW  966;  Mundellno  v.  StatS,  (Tex. 
Cr.  A.)  61  SW  235;  Donnelly  v.  State, 
(Tex.  Cr.  A.)  51  SW  228. 

[a]  A  reoognlsaiioa  must  be  an- 
tared  In  open  court  Im  tann  tlua,  (1) 
itnd  cannot  be  entered  ten  days  after 
adjournment.  White  v.  State,  (Tex. 
Cr.  A.)  146  SW  937.  (2)  Nor  can  the 
irlal  court  enter  a  recognisance  on 
the  minutes  nunc  pro  tunc.  Quarlea 
v.  State,  37  Tex.  Cr.  362,  39  SW  668. 

73.  Bruce  v.  State,  40  Tex.  Cr. 
377.  60  SW  721.  But  see  Com.  v. 
Brigham,  16  Pick.  (Mass.)  10  (must 
be  a  recognisance;  remaining  In  cus- 
tody not  auflUclent), 

[a]  A  oMTtUoata  of  tfca  dsik  of 
tlta  trial  court  laiat  '*d«f nidaat  Is  now 
in  the  ooutj  JaU  no  recognisance 
having  been  given,"  does  not  show 
that  defendant  has  been  continuously 
In  Jail  pending  the  appeal,  so  as  to 
give  the  appellate  court  Jurisdiction 
without  the  filing  of  a  recognisance 
on  appeal.  Bruce  v.  State,  40  Tex.  Cr. 
377.  50  SW  721. 

74.  State  v.  Mattson,  106  Minn.  63, 
117  NW  227:  Ex  p.  Bell,  66  Miss.  282; 
Bandoy  v.  Judge  First  Instance  La 
Laguna,  14  Philippine  620:  Latumer 
V.  State,  9  Tex.  451;  Jordan  v.  State, 
69  Tex.  Cr.  208.  128  SW  139. 

[al  Aa  oval  vsetvalsaaoe  entered 
Into  In  open  court  by  a  prisoner,  en- 


as  at  the  term  at  which  the  conviction  is  had,^ 
unless  the  accused  has  been  oontinuonsly  in  cus- 
tody pending  the  appeal." 

268]  2.  FomiB,  Contents,  and  Validity— &.  In 
Oeneral.  A  bail  bond  or  a  recognizance  on  ap- 
peal must  comply  with  all  the  material  statutory 
requirements  in  regard  to  matters  of  form  and  con- 
tents ^*  and  as  to  mode  of  taking;'"  and  if  the  bond 
or  the  recognizance  does  not  substantially  comply 
with  the  statutory  requirements  it  is  fatally  de- 
fective/' and  the  appeal  will  be  dismissed.*'  A 
Bubstantisl  compliance,  however,  with  the  statute 
may  be  sufficient/*  and  technical  or  immaterial  de* 
fects  or  irregularities  are  generally  disr^arded, 

tered  of  record  by  the  Justice,  and 
certified  with  the  record  to  the  clerk 
of  the  circuit  court.  Is  insufllctait 
under  Burns  Annot.  St.  Ind.  (Itei) 
91  1712-1714.  Cain  T.  SUte,  H  Ind. 
A.  61.  74  NE  1102. 

78.  Craig  v.  State,  (Tex.  Cr.  A.) 
147  SW  261  (recognisance  must  be 
entered  Into  In  open  court);  Terry  t. 
State,  «4  Tex.  Or.  497,  142  SW  878 
(holding  that  an  appeal  bond,  pre- 
sented  to  the  sheritF,  who  approved  it. 
Is  not  a  compliance  with  C>>de  Cr. 
Proc.  [1896]  art  886,  providing  that 
accused,  appealing  In  a  case  •n  mia- 
demeanor,  mall  be  committed  to  Jail, 
unleas  he  enters  Into  a  recosnlaaiicc^ 
which  must  be  taken  In  open  court, 
and  the  appeal  on  motion  of  tha  state 
win  be  dismissed). 

(a]  Tha  power  and  mntkotttf  of 
trial  oonrta  to  aUow  ball  pandtng-  ap- 
peal can  be  exercised  only  In  Ibe 
manner  provided  by  statute.  KO- 
lough  V.  State,  «  OkL  Cr.  til,  lis  F 
620. 

[b]  Entry  of  record. — tn  Texas 
the  recognizance  on  appeal  must  be 
entered  of  record  during  the  term  to 
which  the  appeal  Is  returnable.  Max- 
ey  V.  State,  41  Tex.  Cr.  65«.  6S  SW 
823. 

78.  Galther  v.  State,  (Tex.  Cr.  JL» 
7S  SW  234;  Armstrong  v.  State.  <Tez. 
Cr.  A.)  77  SW  446;  Franklin  v.  State, 
(Tex.  Cr.  A.)  76  SW  769;  Heeks  r. 
State,  (Tex.  Cr.  A.)  74  SW  916: 
Heinen  v.  State,  (Tex.  Cr.  A.>  74  SW 
77*. 

77.  Walker  v.  State.  (Tex.  Cr.  A.) 
129  SW  169;  Angel  v.  State,  (Tex.  Cr. 
A.)  80  SW  379;  Franklin  t.  Sute, 
(Tex.  Cr.  A.)  79  SW  470;  Marshall  v. 
State,  44  Tex.  Cr.  173.  ?•  SW  KM; 
Harkey  v.  State,  (Tex.  Cr.  A.>  M  SW 
669. 

[a]  lUnstratloaa. — ( l )  Thua 

where  accused  was  charged  with 
murder  and  was  convicted  of  aggra- 
vated assault,  an  appeal  will  b«  dis- 
missed, if  the  recognisance  does  not 
comply  with  the  law  relating  either 
to  a  felony  or  to  a  misdemeanor  cos- 
vlctlon.  Poster  v.  State,  (Tex,  O. 
A.)  148  SW  683.  (2)  So  also  a  rcoog- 
nisance  executed  by  the  accused  aJtttf 
the  adjournment  of  the  court,  and  oet 
entered  into  in  open  court,  as  re- 
quired by  statute.  Is  Insuniclent.  asd 
the  appeal  must  be  dismissed  on  nM>- 
tlon  of  the  state.  Cralc  v.  Sute. 
(Tex.  Cr.  A.)  147  SW  SSl.  (S>  So 
where  a  recognlaance  appllea  only  Is 
misdemeanor  cases,  a  reeo^laaaee 
reciting  that  defendant  was  charged 
with,  and  convicted  of.  an  asssnll 
with  intent  to  murder  will  not  sap- 
port  an  appeal,  since  it  recltea  a  m- 
ony.  Williams  v.  State,  (Tex.  Cr.  A.) 
105  SW  1024. 

[b]  TwJUaf  to  name  thm  wmnOm 
as  grounds  for  dismissal  of  appeal 
see  Teague  v.  State,  (Tex.  Cr.  A.)  44 
SW  290.  '■ 

78.  Vlerllng  v.  State.  SS  Ind.  til 
(holdfng  that,  where,  on  appeal  fron 
a  conviction  imposing  a  fine  for  sell- 
ing liquor  without  a  license^  a  band 
was  given  conditioned  that  tf  be 
"shall  prosecute  his  appeal  to  eflecL 


For  later  oasepf  (UTMovmoat*  and  ekaafea  In  the  law  eee  cumulative  Annotations,  same  title,  pace  and  note  Donber. 
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and,  in  some  jdrisdietiottfl,  Ottred  by  statnto.^' 
Where  tiie  accused  is  pwsoiudly  broncbt  into 
court,  the  fact  that  be  baa  been  required  to  enter 
into  a  recognizance  wbicb  is  invalid  does  not  de- 
prive the  appellate  court  of  jurisdiction.^ 

man  the  statute  reinires  »  recogninmce.  an 
appeal  bond  in  lieu  thereof  is  not  sufficient."* 

[\  269]  b.  Description  of  Oonrt.  The  baU  bond 
or  recognizance  must  properly  designate  the  court 
before  which  the  prisoner  is  to  appear;"  and,  if 
each  court  is  not  properly  designated,  the  under- 
taking is  fatally  defective,"'  and  no  jurisdiction  is 
conferred  upon  the  appellate  court  to  try  the 
cause.**  Where  a  certain  court  is  specified  by  law 


and  pay  the  Judstnent  that  shall  be 
renAsrad  anifnat  him  .  .  .  then  thia 
ttond  ihall  M  void."  It  was  aufflolent, 
although  not  exactly  In  the  statutory 
fonn,  and  It  waa  error  to  dlsmtaa 
th«  appeal  for  alleged  Insufficiency 
of  the  boDd):  State  v.  Bolea,  41  Me. 

Preeman  v.  State,  36  Tex.  254 
(holding  that  persona  convicted  of 
offensea  and  appealing  to  the  su- 
preme court  must  give  such  recogni- 
sances as  substantially  comply  with 
the  prescribed  form) :  Thieien  v. 
State.  4S  Tex.  Cr.  310.  65  SW  633. 

[a]  mnatratfanu— Where  the  stat- 
ute prescribes  the  form  for  a  recogni- 
sance on  appeal  in  misdemeanor 
caaea  and  reaulres  it  to  state  that  It 
was  given  In  ''open  court,"  a  recogni- 
sance stating  that  It  was  taken  'be- 
fore the  court  In  session"  Is  suffi- 
cient Haley  v.  State,  46  Tex.  Cr. 
103,  74  SW  38  (under  Code  Cr.  Proc. 
art  887). 

[b1  rorm  iMld  anfloleiit. — A  re- 
cognisance given  on  appeal  from  a 
conviction  In  a  criminal  matter,  and 
conditioned  for  the  appearance  of  the 
accused  before  the  trial  court  at  a 
time  Bpeclfled,  and  from  time  to  time 
as  the  court  shall  direct,  and  also 
for  his  appearance  before  the  ap- 
pellate court  at  a  time  specified,  and 
from  time  to  time,  as  the  said  court 
shall  direct,  to  answer,  do,  and  re- 
ceive what  the  aald  court  shall  re- 
quire concerning  the  indictment 
asalnat  him,  and  not  to  depart  with- 
out leave.  Is  a  proper  recognizance. 
Peo.  v.  Vermllyea,  7  Cow.  (N.  Y.)  108. 

[c]  Vsossaity  for  ordnr  of  oonrt. — 
In  Florida  where  a  convicted  defend- 
ant gives  a  auperaedeas  bond  under 
Oen.  St.  (1906)  U  4047,  4048,  no 
court  order  IS' necessary  to  make  It 
effective,  except  that  defendant.  If 
then  In  custody,  cannot  be  dls- 
chareed  without  an  order,  as  pro- 
vided In  I  4449.  Cheney  v.  Trammell, 
66  Pla.  4S1,  82  S  916. 

TO.  State  v.  Edmlnater,  lOS  He. 
486.  76  A  67  (holding  that  Rev.  St.  c 
184  i  27,  providing  that  no  action 
on  a  recognisance  ahall  be  defeated, 
or  Judgment  thereon  arrested,  for  an 
omla«lon  to  record  a  default  of  the 
prinotpal  or  sureQr  at  the  proper 
term,  nor  for  any  defect  In  the  form 
of  the  recognizance.  If  It  can  be  suffi- 
ciently understood  from  Its  tenor  at 
which  court  the  parties  were  to  ap- 
pear, and  from  the  description  of  the 
oflTense  charged  that  the  magistrate 
was  authorized  to  require  and  take 
Che  Bame.  was  Intended  to  modify  the 
strictness  of  the  common  law  and  to 
prevent  the  delay  of  Justice  by  tech- 
nicalities, and  It  should  be  liberally 
construed). 

fa]  raUvre  to  ladozs*  approral 
ay  the  nuiglstrate  on  an  appeal  bond 
■v-ill  not  invalidate  It,  for  It  may  be 
lufflcient  without  such  Indorsement, 
rrlplett  V.  State,  (Tex.  Cr.  A.)  38  SW 
1079. 

ao.  Com.  V.  Leighton.  7  Allen 
:Ma«8.)  628  (appeal  from  conviction 
»«for«  a  magistrate). 

81.  Johnson  v.  State,  (Tex.  O.  A.) 
43  SW  1165;  Terry  v.  State.  64  Tex. 


63  Tex.  Cr.  614,  141  SW  109  (holding 
that  the  statute  does  not  authorise 
the  giving  of  an  apiteal  bond  in  lieu 
of  a  recognisance  upon  appeal  to  the 
court  of  criminal  appeals  fn  a  misde- 
meanor ease). 

Ta]  OMag  a  bond  aOTJored  by  the 
eiMrk  to  prosecute  the  appeal  with 
effect  or  pay  all  costs  Is  not  a  com- 
pliance with  the  law,  which  requires 
a  recognisance.  Bacon  v.  State,  10 
Tex.  OS. 

80.  Pill  V.  State,  43  Nebr.  23,  61 
NW  96;  Com.  v,  Meeser.  19  Pa. 
Super.  I;  Blgelow  v.  State.  36  Tex. 
Cr.  402.  37  SW  380;  Schwarzlase  v. 
State.  (Tex.  Cr.  A.)  35  SW  868; 
Thompson  v.  State,  36  Tex.  Cr.  506, 
34  SW  124,  612;  Mader  v.  State,  (Tex. 
Cr.  A.)  34  SW  114;  Short  v.  State, 
(Tex.  Or.  A.)  26  SW  288:  Harris  v. 
State,  (Tex.  Cr.  A.)  24  SW  280;  Pip- 
pin V.  State.  (Tex.  Cr.  A.)  20  SW  979; 
Howard  V.  State,  SO  Tex.  A.  680,  18 
SW  790.  Bat  In  State  v.  Uurphy.  23 
Nev.  990.  400.  48  P  628.  It  was  held 
to  be  unnecsBsary  for  the  recogni- 
zance to  designate  the  court  In  which 
defendant  must  surrender  hlmaelf, 
where  it  la  recited  therein  that  he 
"will  surrender  himself  In  execution 
of  the  Judgment,  upon  Its  being  af- 
firmed or  modified,  or  upon  appeal  be- 
ing dlsmlased,"  as  provided  by  Oen. 
St.  8  4882.  and  further  recites  as  pro- 
vided by  I  4895  that  he  "will  In  all 
respects  abide  the  order  and  Judg- 
ment of  the  appellate  court  upon  the 
appeal." 

Oosdltton  to  appear  befon  eout 

see  infra  t  270. 

88.  KmOa  v.  State,  52  Nebr.  499. 
72  NW  86S  (holding  that  a  recogni- 
sance on  an  appeal  from  a  police 
magistrate  Is  Invalid  where  the  court 
before  which  the  prisoner  Is  to  ap- 
pear Is  not  desl^ated);  Manes  v. 
State,  20  Tex  38;  Palvadore  v.  SUte. 
12  Tex.  280.  But  see  State  v.  Mur- 
phy, 23  Nev.  890.  48  P  628. 

04.  Kasda  v.  State.  62  Nebr.  499. 
72  NW  853;  Hutchinson  v.  State,  8 
Cotdw.  <Tenn.)  96;  Hughes  V.  State, 
62  Tex.  Cr.  288,  136  SW  1068  (appeid 
must  be  dismissed). 

85.    Jones  v.  State,  (Tex.  O.  A.) 

34  SW  627;  Lawrence  v.  State,  1 
Tex.  A.  392.    See  also  Infra  i  270. 

[a]  b  Vacaa,  <l)  by  the  act  of 
1892.  the  court  of  criminal  appeals 
succeeded  to  the  criminal  Jurisdic- 
tion of  the  court  of  appeals,  and 
hence  a  recognizance  conditioned  to 
"abide  (he  Judgment  of  the  court  of 
appeals"  is  Invalid,  and  on  motion  the 
appeal  will  be  dismissed.  The  con- 
dition should  be  to  "abide  the  Judg- 
ment of  the  court  of  criminal  ap- 
peals." McRay  v.  State.  (Cr.  A.)  44 
SW  161;  Nix  V.  State,  (Cr.  A.)  44  SW 
181;  Starr  v.  State,  (Cr,  A.)  40  SW 
790;  Dun  v.  State,  (Cr.  A.)  40  SW 
287;  Tucker  v.  State,  (Cr.  A.)  88  SW 
1001 :  Lively  v.  State.  (Cr.  A.)  88 
SW  997;  Oyer  v.  State,  (Cr.  A.)  87 
SW  768;  Sturdevant  v.  State.  (Cr.  A.) 
37  SW  732:  Volney  v.  State,  (Cr.  A.) 

35  SW  658;  Ray  v.  State,   (Cr.  A.) 


as  the  only  one  having  jurisdiction  of  criminal  ap- 
peals, a  rec(^izance  conditioned  to  perform  the 
judgment  of  any  other  court  will  he  void^^'^  as  it 
will  also  be  where  the  designation  is  so  defective 
that  it  does  not  bind  the  accuaed  to  abide  the  judg- 
ment of  any  vourt.^" 

The  pUce  of  holding  the  court  should  also  be 
described  or  stated.^^ 

270]  c  Conditions  and  Obligations.^"  The 
bond  or  recognizance  should  also  at  least  substan-- 
tially  comply  with  the  statutory  requirements  rela- 
tive to  the  conditions  and  obligations  which  shall 
be  inserted  in  the  undertaking,^"  and  if  it  fails  to 
do  so  it  is  invalid,'**  and  is  ground  for  dismissing 

8S  SW  970;  Bohanon  v.  State.  (Cr.  A.) 

58  SW  866:  Blackshear  SUte,  (Cr. 
A.)  88  SW  222:  Irvin  State,  (Cr. 
A.)  32  SW  899;  Hill  V.  State.  (O.  A.) 
30  SW  808;  HcClesky  v.  State,  (Cr. 
A.)  80  SW  800;  Cook  v.  State.  (Cr.  A.) 
28  SW  476;  Barnard  v.  State,  88  Tex. 
Or.  Ill,  25  SW  987;  Crawford  v. 
State,  (Cr.  A.)  25  SW  629;  Calhoun 
V.  State,  (Cr.  A.)  25  SW  186;  Powers 
V.  State,  (Cr.  A.)  23  SW  796;  Horton 
T.  State,  (Cr.  A.)  28  SW  691;  Quna. 
V.  State,  (Cr.  A.)  22  SW  139;  Curry 
V.  Dallas.  (Cr.  A.)  21  SW  980;  Kaiser 
V.  Dallas.  (O.  A.)  21  SW  767;  Neu- 
bauer  v.  State,  31  Tex.  Cr.  518.  21 
SW  363;  Cummlngs  v.  State,  31  Tex. 
Cr.  406.  20  SW  706.  (2)  And,  where 
this  condition  is  Inserted,  the  omis- 
sion to  insert  the  expression  "of  the 
state  of  Texas"  will  not  affect  the 
validity  of  the  recognisance.  Ander- 
son  V.  State.  (Cr.  A.)  86  SW  97.  (S) 
Such  a  condition  is  also  the  proper 
one  in  appeals  of  cases  of  misde- 
meanors. Satterwhite  v.  State,  (Cr. 
A.)  49  SW  896;  Ouill  v.  State,  (Cr.  A.) 
42  SW  303.  (4)  But  a  recognisance 
which  binds  appellant  to  appear  to 
abide  the  Judgment  of  the  "Criminal 
Court  of  Appeals"  la  bad  for  mla- 
deacrlblng  the  court  (Adams  v. 
State,  44  Tex.  Cr.  634.  72  SW  688); 
(5)  as  is  also,  a  recognizance,  on 
conviction  of  a  misdemeanor,  bind- 
ing the  principal  to  atand  trial  In 
the  county  court  of  the  county,  in- 
atead  of  "to  abide  the  Judgment  of 
the  court  of  criminal  appeals"  (Sat- 
terwhite V.  State,   (Cr.  A.)   49  SW 

Sei  Bolton  V.  State,  (Tex.  Cr.  A.) 
69  SW  526;  Douglass  v.  State,  (Tex. 
Cr.  A.)  22  SW  43. 

87.  Barrow  V.  State,  62  Tex.  Cr. 
428,  188  SW  109  (holding  that  a  bond 
on  appeal  from  a  conviction  in  a 
Justice's  court  la  Insufficient,  war- 
ranting dlsmlaaal  of  the  appeal,  if  it 
does  not  bind  accused  to  appear  at 
any  particular  place) ;  Russell  v. 
State,  (Tex.  Cr.  A.)  84  SW  589  (hold- 
ing that  a  bond  on  appeal  from  a 
Justice's  to  the  county  court  not 
stating,  aa  required  by  Code  O.  Proa 
(18961  art  889.  as  amended  by  Acts 
27th  Leg.  p  291  c  124,  the  "place"  of 
holding  the  court,  la  Insufficient). 

88.  Sesfrnating  place  of  appear- 
ance aa  a  ooadlttoB  see  supra  i  269. 

89.  Shupe  V.  State,  40  Nebr.  624, 

59  NW  100  (holding  that  a  recog* 
nlzance  on  appeal  in  a  criminal  case 
la  not  defective  if  It  states  before 
what  court  the  accused  la  to  appear, 
and  shows  that  the  officer  who  took 
It  waa  authorised  to  do  ao;  and  where 
It  binda  the  accused  to  appear  at  the 
next  term  of  the  district  court,  and 
to  abide  the  Judgment  of  the  court 
and  not  depart  without  leave  of  the 
court.  It  Is  sufficient). 

80.  State  V.  Mattaon.  106  Minn.  62, 
117  NW  227  (holding  that  a  bond  on 
appeal  from  the  conviction  In  a  mu- 
nicipal court,  conditioned  that  de- 
fendant shall  personally  be  and  ap- 
pear at  the  first  general  term  of  the 


  .  ,35  SW  368:  Mflgers  v.  Stale.  (Cr.  A.)    district  court,  and  ahall  not  depart 

407.  142  BW  876;  Palmer  v.  State,!  34  SW  114;  McAfee  v.  State,  (Cr.  A.)  I  thence  without  leave  duly  granted. 
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the  appeal.*^  Thus  it  sbottld  be  conditioned  for  the 
appearance  of  the  acensed  before  the  proper  eourt,*' 
end  should  generally  designate  the  proper  time  for 
him  to  appear.'*  It  should  also  be  conditioQed  to 
prosecute  with  ^ect,°*  should  state  the  proper 
amount  in  which  the  principal  and  sureties  are 
bound  to  the  state,"  and  should  require  the  ac- 
cused to  abide  the  judgment  of  the  appellate  court."' 


Where  the  conditions  imposed  are  more  tnunw 

than  the  law  require,  the  undertaking  is  invalid,** 
or  the  added  conditions  may  be  treated  as  Bniplif- 

age."" 

In  Toas  it  is  provided  that  the  recognisanee 
shall  require  the  accused  to  appear  before  the  trial 
court  from  day  to  day  and  from  term  to  term,** 
and  not  to  depart  wittiout  leave  of  conrt,'^  and  to 


does  not  conform  to  the  bond  re- 
quired under  Rev.  I..  [190S]  >  4018, 
reQulrIng  defendant  to  appear  on  the 
first  day  of  the  general  term  next 
held  in  and  for  aald  county  and  abide 
the  Judgment  of  said  court  ' therein, 
and  In  the  meantime  to  keep  the 
peace  and  be  of  good  behavior,  and 
to  void);  Leach  v.  State.  13  Tex.  321 
(recognliance  held  bad  for  not  bind- 
ing appellant  to  appear  at  the  proper 
time  and  place  to  abide  the  Judgment 
of  the  court  as  prescribed  by  statute). 

•1.  Anderson  v.  State,  (Tex.  Cr. 
A.)  166  SW  1164;  Holcomb  V.  State. 
<Tez.  Cr.  A.)  78  SW  231;  Teague  v. 
State,  (Tex.  Cr.  A.)  44  SW  290  (fall- 
ing to  set  out  the  amount  required 
of  appellant  and  hln  sureties). 

98.  Leach  v.  State,  18  Tex.  321; 
Martin  v.  State,  44  Tex.  Cr.  197.  69 
SW  508  (holding  that  under  Code 
Cr.  Proc.  art  889,  as  amended  by  the 
act  of  July  8,  1901,  a  bond,  on  ap- 
peal from  a  conviction  for  violating 
a  city  ordinance,  conditioned  merely 
to  prosecute  the  appeal  with  effect 
and  pay  any  Judgment  and  costs 
awarded  against  appellant,  was  In- 
sufficient, and  the  appeal  should  be 
dismissed). 

IHmaApOMX  of  oouxt  aee  supra  I 
269, 

[a]  Knst  TC4Uln  sihimtSiIwiij  Tf 

a  recognliance  on  appeal  does  not 
bind  the  accused  to  appear  before 
any  court  It  Is  fatally  defective. 
Harris  v.  State.  (Tex,  Cr.  A.)  24  SW 
lOS;  Howard  v.  State.  80  Tex.  A. 
680,   18   SW  790. 

[b]  A  oondltloiL  for  appearance 
before  the  oonrt  where  tried  and  oou- 
vloted  has  been  held  essential  to  the 
validity  of  the  recognizance,  Henry 
V.  State,  (Tex.  Cr.  A.)  38  SW  609. 
See  also  State  v.  Jones,  3  La.  Ann. 
9  (holding  that  the  bond  Is  properly 
returnable  before  the  district  court 
where  the  conviction  was  had,  which 
alone  Is  empowered  to  execute  the 
final  decree).  But  see  Hutchinson  v. 
State,  8  Coldw.  (Tenn.)  95  (holding 
that  a  bond  on  appeal  from  a  con- 
viction of  a  felony,  conditioned  to 
appear  at  the  court  where  tried  Is 
void,  and  confers  no  Jurisdiction  over 
his  person  upon  the  appellate  court). 

08.  Cheney  v.  Trammell.  65  Fla. 
4S1,  62  S  916;  State  v.  Casey,  27  Tex. 
111. 

[a]  SMrt  i^rm. — <1)  In  Texas  un- 
der the  statute  regulating  criminal 
appeals  from  Inferior  courts  to  the 
county  or  district  court,  requiring 
that  defendant  shall  make  his  per- 
sonal appearance  before  the  next 
term  of  the  court  to  which  defendant 
prosecutes  his  appeal,  an  appeal  bond 
requiring  that  defendant  make  hla  ap- 
pearance at  the  "present  regular 
term"  of  such  court  Is  Insufficient 
to  support  the  appeal.  Baxstrum  v. 
State,  (Tex.  Cr.  A.)  70  SW  748:  Mar- 
shall V.  State.  44  Tex.  Cr.  273,  70  SW 
660.  (2)  And  where  on  such  an  ap- 
peal the  bond  does  not  state  the 
time  of  holding  the  next  regular  term 
of  the  county  court,  as  required  by 
Acts  27th  L^.  art  889  p  291.  the 
appeal  should  be  dismissed.  Smith 
T.  State,  46  Tex.  Cr.  667,  78  SW 
937. 

[b1  In  Vsrada,  however,  a  recog- 
nisance of  ball,  pending  an  appeal 
from  a  Judgment  of  conviction,  which 
recites,  as  provided  by  Cr.  Prac.  Act 
g  S02  (Gen.  St.  I  4382),  that  defend- 
ant "will  surrender  himself  In  exe* 


cutlon  of  the  Judgment,  upon  Its  be- 
ing affirmed  or  modified,  or  upon  the 
appeal  being  dismissed"  and,  as  pro- 
vided by  fi  615  (S  4395).  that  he  "will, 
in  all  respects,  abide  the  order  and 
Judgment  of  the  appellate  court  upon 
the  appeal."  need  not  designate  the 
time  when  defendant  must  surrender 
himself  In  execution  of  the  Judgment. 
State  V.  Murphy,  23  Nev.  390,  48  P 
628. 

[c]  Where  the  daj  speoUed  Is 
one  on  which  there  is  no  court  the 

Instrument  is  void.  Com.  v.  Bolton, 
1  Serg.  &  R.  (Pa.)  328. 

94.  State  v.  Miller,  68  VL  21,  4 
A  418. 

[a]  snbstaatlal  wmpUmaot,  how- 
ever, may  be  sufficient.  So  where  the 
statute  required  defendant  to  enter 
Into  recognizance  to  prosecute  his 
appeal,  one  requiring  him  "to  enter 
his  appeal"  was  held  valid,  the  lat- 
ter being  Included  in  the  former. 
State  V.  Boles,  41  Me.  344. 

96.  Horton  v.  State,  30  Tex.  191: 
Xydlas  v.  State,  45  Tex.  Cr.  422.  76 
SW  761  (holding  that  the  county 
court  acquires  no  Jurisdiction  on  ap- 
peal In  a  criminal  case  from  the  cor- 
poration court  of  a  city,  where  the 
bond  obligates  the  sureties  to  pay 
forty  dollars,  while  Acts  27th  Leg. 
art  8S9  provides  that  the  bond  shall 
in  no  case  be  for  less  than  fifty  dol- 
lars); Teague  v.  State,  (Tex.  Cr.  A.) 
44  SW  290  (amount  Of  Indebtedness 
to  be  specified). 

[a]    Obligations    of  parties  (1> 

Under  Tex.  Code  Cr.  Proc.  art  887, 
which  prescribes  the  form  of  a  recog- 
nizance on  appeal  In  misdemeanor 
cases  and  which  requires  It  to  state 
that  each  of  the  parties  is  severally 
bound,  a  recognizance  which  states 
that  the  principal  la  bound  for  a 
certain  sum,  and  that  each  surety  Is 
bound  In  that  sum,  Is  sufficient. 
Haley  v.  State,  45  Tex.  Cr.  102.  74 
SW  38.  (2)  So  also,  a  recognizance 
which  binds  the  principal  and  sure- 
ties Jointly  Is  valid  and  sufficient, 
although  the  statute  provides  that 
they  shall  be  bound  separately. 
Ralnbolt  V.  State,  34  Tex.  286. 

96.  Cheney  v.  Trammell,  65  Fla. 
451,  62  S  916;  Peo.  v.  Vermllyea,  7 
Cow.  (N.  T.)  108. 

[a]  Condition  that  appellant  sliaU 
satls^  Judgment  if  affirmed  has  been 
held  to  be  Insufficient.  State  v.  Porte, 
10  La.  Ann.  148. 

[h]  Payment  of  fine.. — In  Idaho 
under  Rev.  Codes  9  8105  subd  1,  it 
is  only  when  the  alternative  of  Im- 
prisonment Is  Imposed,  In  case  the 
fine  assessed  Is  not  paid,  that  de- 
fendant Is  required  to  Include  In  his 
ball  bond  on  appeal  an  undertaking 
to  pay  the  fine  In  case  the  Judgment 
Is  affirmed.  Ex  p.  Schuster,  26  Ida. 
465,  138  P  135. 

97.  Peo.  V.  Barrett,  6  Cal.  A.  B78. 
92  P  647  (holding  that  an  under- 
taking on  appeal  by  a  person  fined 
and  sentenced  to  Imprisonment, 
which  provides  that  in  case  the  Judg- 
ment is  affirmed  or  modified  defend- 
ant will  render  himself  to  the  court 
In  execution  of  the  sentence  of  Im- 
prisonment, Is  Invalid  because  more 
onerous  than  required  by  Pen.  Code 
j  1273  subd  2,  relating  to  ball  after 
conviction,  and  providing  that,  where 
a  defendant  has  been  sentenced  to 
Imprisonment,  he  may  be  admitted  to 
ball  pending  appeal  upon  an  under- 
taking that  he  wilt  surrender  himself 


In  execution  of  the  Judgment  upos 

Its  being  affirmed  or  modified,  etc, 
since  under  the  bond  defendant  must 
render  himself  In  execution  of  the 
the  original  sentence,  and  the  fact 
that  the  original  sentence  was  af- 
firmed In  Its  entirety,  and  that  de- 
fendant did  not  render  himself  Is 
execution,  does  not  affect  the  sure* 
ties'  right  to  queaUon.  the  bond's 
validity);  Tanquary  v.  Peo.,  iS  Cola 
A.  531,  139  P  1118  (holding  that  un- 
der Rev.  St  [19081  I  1947.  a  oondl> 
tion  In  a  recognizance  that  a^ctiscd 
shall  abide  the  order  of  the  oonrt 
is  not  enforceable  against  the  aa>«tr, 
so  far  as  It  adds  anything  to  the 
statutory  conditions).  But  In  Kan- 
sas City  V.  Hescher,  4  Kan.  A.  782, 
46  P  1005.  It  was  held  that,  when 
one  charged  In  the  police  court  o4  a 
city  of  the  first  class  with  a  crim- 
inal ofTense,  In  order  to  perfect  an 
appeal  from  a  conviction,  voluntarily 
executes  a  recognizance  contalninc 
conditions  prescribed  by  statute 
(Gen.  St.  [1889]  par  612).  which  are 
more  onerous  than  can  constitution- 
ally be  required.  It  Is  error  tor  tte 
district  court  to  dismiss  the  appeal 
at  the  Instance  of  the  city  because 
of  the  superadded  conditions. 

98.  Howtett  V.  Turner,  98  Ifa  A. 
20. 

99.  Samamlego  V.  State,  CCr.  A) 
80  SW  996;  Fulton  V.  State.  <Cr.  A) 
78  SW  227;  Franklin  v.  Stat«L  4S 
Tex.  Cr.  470,  76  SW  473;  ICartfa  t. 
State,  44  Tex.  Cr.  197.  69  SW  56»; 
Forbes  v.  State,  (Cr.  A.)  25  SW  lOT!; 
Spencer  v.  State,  (Cr.  A.)  24  SW  27: 
Howard  v.  SUte,  30  Tex.  A.  CSO.  IS 
SW  790. 

[a]    This  provision  mnst  b*  stxlst- 

ly  complied  with. — (1)  Anderson  t. 
State,  (Tex.  Cr.  A.)  76  SW  47«: 
Franklin  v.  Sute,  (Tex.  Cr.  A.)  71 
«W  470.  (2)  And  where  the  recog- 
nizance fails  to  bind  the  appellant 
to  appear  from  term  to  term  before 
the  trial  court  and  to  abide  tbe  Judg- 
ment of  the  appeal  court,  it  la  In- 
valid. Barela  v.  State,  (Tex.  Cr.  Al 
26  SW  397. 

[h]  4WSUMWS  fMm  4U3r  to  Asy 
and  from  twcm  to  twm  *Utt  tt»  sssii  " 
the  quoted  words  referring  to  the 
court,  is  essential  to  the  validity-  of 
the  recognizance  under  the  Texas 
statute.  Meeks  v.  State.  (Tex.  Cr. 
A.)  74  SW  910. 

[c]  The  oonrt  Instead  of  tU» 
oonrt— A  recognisance  on  appeal 
must  bind  the  accused  to  appear  be- 
fore the  trial  court,  and  where,  la 
describing  it,  the  words  "the  court" 
instead  of  "this  court"  are  used.  It  is 
Invalid,  Harris  v.  State.  (Tex.  Cr. 
A.)  24  SW  290;  Howard  v.  StatCL  M 
Tex.  A.  680,  18  SW  799. 

[d]  irsrt  tannw— (1)  Under  soeh 
provision  a  recognisance  rsQiilrisg 
defendant  to  appear  "at  the  ntxt 
term"  necessitates  a  dismissal  of  tbi 
appeal.  Anderson  v.  State,  (Tex.  Cr. 
A.)  76  SW  470.  (2)  So  also  a  recog- 
nizance requiring  him  to  appear  al 
the  "next  regular  term,  and  there  re- 
main from  day  to  day  and  from  terrs 
to  term,"  necessitates  a  dlsmlsaal  of 
the  appeal.  Franklin  v.  State,  (Tex. 
Cr.  A.)  7«  SW  470. 

[e]  Time  to  time^—A  reoogntxaDoe 
requiring  appearance  before  the  trial 
court  from  time  to  time  instead  of 
from  term  to  term  Is  Invalid.  Porbee 
V.  State,  (Tex.  Cr.  A.)  25  SW  19''S- 

1.    Robertson  v.  State.  45  Tex.  O. 
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[6  C.  J.]  1019 


abide  the  judgment  of  the  eonrt  of  eriminal  ap- 
peals ID  this  case;*  and  it  baa  been  held  that  the 
omission  of  the  eonelading  words,  "in  this  ease,"  in 
the  last  clause  renders  the  recognizance  insnfiBeient.* 
[(  2n]  d.  Descriptioii  of  OffeuM— (1)  Neoes- 
Stty.  The  bail  bond  or  recognizance  on  appeiol 
should  describe  the  offense  with  which  the  accused 
is  ohftrg:ed,'  and  it  must  appear  from  the  deseription 
that  it  is  an  offense  against  the  laws  of  the  state." 
Bnt  the  faet  that  a  rec(^izanee  given  upon  ap- 
peal from  a  eonviction  fails  to  definitely  designate 
the  offense  for  whioh  the  conTiction  was  had  will 


not  invalidate  the  instrument  where  the  complaint 
which  sufficiently  describes  such  offense  is  referred 
to  therein  and  transmitted  with  it.^  So  also  it 
has  been  declared  suffici^it  if  the  obligation  was 
properly  entered  into  and  the  record  shows  what 
offense  was  charged.' 

[(  272]  (2)  Siifficieney  of  Dtscrlptioa— (a)  Par- 
ticidarity  Baqnired.  If  the  offense  ohaiged  in  the 
indictment  or  described  in  the  recognizance  is  not 
an  offense  eo  nomine  under  the  laws  of  the  state, 
the  essential  elements  thereof  must  be  set  out  in 
the  recognisanoe;?  and  it  must  deseribe  a  pnnish- 


51S,  78  8W  617  (holding  that  a  recog- 
nliance  which  falls  to  comply  with 
Code  Cr.  Proc  [189&]  art  887.  In 
that  It  does  not  state  that  appel- 
lant was  convicted  'In  this  cause," 
and  requires  "personal"  appearance 
"until  discharged  by  due  course 
of  law,"  Instead  of  that  accused 
will  "not  depart  without  leave  of 
thl8  court,"  Is  insufficient);  Cooper 
V.  State,  (Tex.  Cr.  A.)  78  SW 
84«. 

[a]   <'Tha  oovrt"  Instead  of  "tUa 

oonit."— The  form  "not  depart  with- 
out leave  of  this  court"  Is  sufficiently 
compiled  with  by  saying  "the  court" 
instead  of  "this  court."  Kees  v. 
State,  44  Tex.  Cr.  643,  72  SW  865. 

a.  Angel  V.  State,  (Tex/  Cr.  A.) 
80  SW  379;  Cooper  v.  State,  (Tex. 
Cr.  A.)  78  SW  346;  Bolton  v.  State, 
<Tex.  Cr.  A.)  69  ,SW  526;  Nunn  v. 
States  40  Tex.  Cr.  436,  60  SW  718; 
McOongh  V.  State,  (Tex.  Cr.  A.)  60 
SW  71Z;  Satterwhite  v.  State.  (Tex. 
Cr.  A.)  49  SW  396;  Oulll  v.  State, 
(Tex.  Cr.  A.)  42  SW  303;  Bigelow  v. 
SUte,  36  Tex.  Cr.  402,  37  SW  330; 
Anderson  v.  State,  (Tex.  Cr.  A.)  36 
SW  97;  Volney  v.  State.  (Tex.  Cr. 
A.)  86  SW  658;  Barnard  v.  State, 
(Tex.  Cr.  A.)  25  SW  967;  Crawford 
V.  State,  (Tex.  Cr.  A.)  26  SW  629; 
Short  V.  State,  (Tex.  Cr.  A.)  26  SW 
288;  Ijourance  v.  State,  (Tex.  Cr.  A.) 
24  SW  297;  Farmer  v.  State.  (Tex. 
Cr.  A.)  23  SW  796;  Horton  v.  State, 
(Tex.  Or.  A.)  88  SW  691.  See  also 
Zldek  V.  State,  (Tex.  Cr.  A.)  82  SW 

[a]  A  neoffBlsamoa  te  OefaotlTe, 
And  ffsmuia  for  **—**—*'  of  the  ap- 
peal, where  on  appeal  from  a  con- 
viction of  mlademeanor  It  fails  to 
req  ul  re  appellant  to  appear  before 
the  court,  and  "to  abide  the  Judg- 
ment of  the  court  of  criminal  ap- 
peals," as  required  by  CoAa  Cr.  Proc. 
art  887.  Harkey  v.  State.  (Tex.  Cr. 
A. )  66  SW  659 ;  Teague  v.  State, 
<Tex.  Or.  A.)  44  SW  290;  Anderson 
V.  State,  (Tex.  Cr.  A.)  25  SW  289; 
Crlae  v.  State,  (Tex.  Cr.  A.)  25  SW 
285;  Pollard  v.  State,  (Tex.  Cr.  A.) 
24  SW  285;  Knight  v.  State,  (Tex. 
Cr.  A.)  24  SW  103;  Sides  v.  State, 
(Tex.  Cr.  A.)  24  SW  96;  Wilson  v. 
State.  7  Tex.  A.  38. 

[bl  An  anwndinesit  by  Inserting  a 
condition  to  abide  the  Judgment  of 
tbe  court  of  ortmlnal  appeals  cannot 
be  made  on  appeal.  Mc(3ourh  v. 
State,  (Tex.  Cr.  A.)  EO  SW  712.  See 
also  Infra  f  276. 

8.  Bodkins  V.  State,  (Tex.  Cr.  A.) 
172  SW  216;  Darnell  v.  State,  72  Tex. 
rr.  271,  161  SW  971;  Matula  v.  State, 
72  Tex.  Cr.  189,  161  SW  965;  Harden 
V.  State.  62  Tex.  Cr.  84,  136  SW  768; 
L.ind8ey  v.  State,  69  Tex.  Cr.  273, 
128  SW  886  (holding  that  a  recog- 
lixance  on  appeal  In  a  prosecution 
'or  violating  the  local  option  law  was 
lefective  for  not  binding  appellant 
o  abide  tbe  Judgment  of  the  court 
If  crtnnlnal  appeals  "in  this  case"); 
Gannon  State,  48  Tex.  Cr.  199  87 
!W  ISa;  jfaillard  v.  State,  (Tex.  Cr. 
L.)  8«  SW  1114;  Qalther  v.  State, 
Tex.  Cr.  A.)  78  SW  234;  Lockett  v. 
itate,  (Tex.  Cr.  A.)  78  SW  234; 
krmstronr  v.  State,  (Tex.  C^r.  A.)  77 


SW  446;  Franklin  v.  State.  (Tex.  Cr. 
A.)  76  SW  769;  Parker  v.  State,  (Tex. 
Cr.  A.)  7S  SW  SO^Heeka  T.  State. 
(Tex.  Cr.  A.)  74  SW  910r  Helnen  v. 
State,  (Tex.  Cr.  A.)  74  SW  778; 
Pigford  V.  State,  (Tex.  Cr.  A.)  74 
SW  828;  Mason  v.  State,  (Tex.  Cr. 
A.)  74  SW  26;  Brock  v.  State,  (Tex. 
Or.  A.)  72  SW  599;  Fortenberry  v. 
State,  44  Tex.  Cr.  635,  72  SW  B88; 
Adams  v.  State,  44  Tex.  O.  684,  78 
SW  688;  Herbert  V.  State,  44  Tex. 
Cr.  624,  72  SW  587;  Tucker  v.  State, 
(Tex.  Cr.  A.)  88  SW  1001;  Lively 
V.  State,  (Tex.  Cr.  A.)  38  SW  997; 
Duffer  V.  State,  (Tex.  Cr.  A.)  88  BW 
997;  Cryer  v.  State,  36  Tex:  C^r. 
621,  87  SW  768,  88  «W  408;  Ba- 
rela  State,  (Tex.  Ct.  -A.)  29' SW 
397. 

4.  Hasty  v.  State,  32  Tex.  97; 
Tiemey  v. -State,  31  Tex.  49;  Bennett 
V.  State,  SO  Tex.  446;  Payn«  v.  State, 
89  Tex.  897;  Horton  T.  State,  39  Tex. 
191;  Wilson  V.  State,  25  Tex.  169; 
I^bckett  V.  State.  (Tex,  Cr.  A.)  148 
SW  306;  Davis  v.  State,  66  Tex.  Cr. 
131.  119  SW  95;  Hart  v.  State,  (Tex. 
Cr.  A.)  84  SW  692;  Parish  v.  State.  47 
Tex.  Cr.  148,  82  SW  517;  Davis  v. 
State,  (Tex.  Cr.  A.)  82  SW  612: 
Angel  v.  State,  (Tex.  Cr.  A.)  80  SW 
379;  Horton  v.  State,  48  Tex.  Cr. 
600,  68  SW  172;  Boyett  v.  State, 
(Tex.  Cr.  A.)  55  SW  496;  Nunn  v. 
State,  40  Tex.  Cr.  435,  50  SW  718; 
McGough  V.  Sttte,  (Tex.  Cr.  A.)  50 
SW  712;  Stewart  v.  State,  (Tex.  Cr. 
A.)  44  SW  513;  Guill  v.  State,  (Tex. 
Cr.  A.)  42  SW  SOS;  Schoonmaker  v. 
State.  (Tex.  Cr.  A.)  36  SW  999;  Hunt 
V.  SUte.  (Tex.  Cr.  A.)  84  SW  750; 
Smith  V.  State,  (Tex.  Cf.  A.)  83  SW 
1079;  Blaohshear  v.  State,  (Tex.  Cr. 
A.)  S3  SW  222;  Hellman  v.  State, 
(Tex.  Cr.  A.)  25  SW  1120;  Harkey 
V.  Statfe,  (Tex.  Cr.  A.)  25  SW  423; 
Jackson  v.  State,  (Tex.  Cr.  A.)  24 
SW  902;  Korlta  v.  State,  27  Tex.  A. 
53.  10  SW  757. 

[a]  In  Texas  the  recognizance 
must  show  both  tbe  offense  charged 
and  that  for  which  defendant  was 
convicted.  Stewart  v.  State,  (Cr.  A.) 
44  SW  613;  Sheppard  v.  State,  (Cr. 
A.)  32  SW  630.  See  also  Fondren  v. 
State,  (Cr.  A.)  29  SW  479;  Short  v. 
State,  (Cr.  A.)  26  SW  288;  And  infra 
i  273. 

[b]  Whan  Jtutodlotfoa  must  be 
■Iwwa^In  a  recognisance  taken  by 
a  Justice  of  the  peace  for  the  prose- 
cution of  an  appeal  to  the  district 
court.  It  is  necessary  that  his  Juris- 
diction shall  appear  In  the  proceed- 
ings, which  does  not  appear  if  the 
recognisance  fails  to  show  in  what 
county  the  supposed  offense  was 
committed.  State  v.  Magrath,  31  Me. 
469. 

5.  Bennett  v.  State,  30  Tex.  446; 
Payne  v.  State,  30  Tex.  397;  Horton 
v.  State,  SO  Tex.  191;  Boyett  v.  SUte, 
(Tex.  Cr.  A.)  66  SW  495;  Flkes  v. 
State,  (Tex.  Cr.  A.)  51  SW  248; 
Toungman  v.  State,  38  Tex.  Cr.  459, 
42  SW  988,  43  SW  619;  Strain  v. 
State.  (Tex.  Cr.  A.)  42  SW  388; 
Johnson  v.  State,  38  Tex.  Cr.  26.  40 
SW  982;  Jackson  v.  State,  (Tex.  Cr. 
A.)  40  SW  287;  Wilson  v.  SUte, 
(Tex.  Cr.  A.)  40  SW  279;  Allison  v. 


State.  83  Tex.  Cr.  601,  28  SW  1080; 
Korlts  T.  SUte,  27  Tex.  A.  63.  10 
SW  757;  Harris  v.  SUte.  I  Tex.  A. 
614.  Compare  Hardy  v.  U.  S.,  71  Fed. 
168,  18  CCA  22  (holding  that  If  a 
magistrate  has  Jurisdiction  to  in- 
quire into  an  offense  similar  to  the 
one  charged,  a  ball  bond  Uken  by 
htm.  conditioned  for  appearance  In  a 
trial  court,  will  not  be  void,  even 
though  the  Information  charges  no 
offenae  and  the  description  of  the  of- 
fense in  the  recognisance  follows  the' 
information). 

6.  Kansas  City  ▼.  Oamfer,  67  Kaa. 
412,  46  P  707. 

7.  Kansas  City  y.  Hescher,  4  Kan. 
A.  782,  4«  P  1005  (holding  that  a 
recognisance  executed  on  appeal 
from  a  conviction  for  violation  of  a 
city  ordinance  [Qen.  St.  (1889)  par 
612]  Is  not  void  because  It  falls  to 
SUte  the  particular  offense  charged, 
where  It  clearly  appears  that  de- 
fendant was  legally  In  custody, 
charged  with  a  public  offense,'  and 
that  he  was  discharged  therefrom  by 
reason  of  the  giving  of  the  reoog- 
nicance,  and  it  can  be  ascertained 
that  the  sureties  undertake  that  de- 
fendant shall  appear  before  the 
proper  court  for  trial  for  such  of- 
fense); State  V.  Heed,  62  Mo.  659. 
See  also  Holman  v.  State,  10  Tex. 
568;  Pierce  v.  SUte,  10  Tex.  556. 

8.  Vauwey  v.  SUte,  44  Tex.  112; 
Warden  v.  SUte,  (Tex.  Cr.  A.)  84 
SW  125;  teach  v.  State,  85  Tex. 
Cr.  449,  84  BW  124;  Jqhnson  v.  SUte, 
(Tex.  Cr.  A.)  21  SW  871;  Sanders 
v.  State,  (Tex.  Cr.  A.)  20  SW 
360. 

(a]  Ias«J8olent  desortotions^(l) 

"Betting  at  a  game  played  with 
cards  in  a  public  place."  Heath  v. 
State.  (Tex.  Cr.  A.)  31  SW  669.  (2) 
"Disturbing  religious  worship."  Hunt 
V.  State,  (Tex.  Cr.  A.)  34  SW  750. 
(3)  "Gaming."  Harkey  v.  SUte, 
(Tex.  Cr.  A.)  25  SW  423.  (4)  "Ma- 
licious mischief."  Korlts  v.  SUte, 
27  Tex.  A.  53,  10  SW  767.  (5)  "Re- 
tailing liquor  without  license." 
Munch  V.  State,  3  Tex.  A.  552.  (6) 
Violating  the  "Sunday  law."  Pace 
V.  State,  (Tex.  Cr.  A.)  88  SW  700. 
(7)  Running  a  horse  race  on  a  public 
road.  Hughes  v.  SUte,  (Tex.  Cr.  A.) 
145  SW  917;  Ballard  T.  State.  (Tex. 
Ct.  A.)  143  SW  184.  (8)  So  a  recog- 
nizance describing  the  offense  as 
crap  playing  has  been  held  Insuffi- 
cient in  not  stating  the  elements  of 
the  offense.  It  being  necessary  to 
shbw  that  the  game  was  not  played 
at  a  private  residence.  Roe  v.  State, 
(Tex.  Cr.  A.)  24  SW  28.  See  also 
Allphln  V.  State,  (Tex.  Cr.  A.)  29 
SW  61. 

[b]  SuffloUnt  desorlptlo&B. — (1) 

"Keeping  a  disorderly  house."  Reed 
V.  State,  (Tex,  Cr.  A.)  22  SW  969  [rev 
21  SW  364].  (2)  Receiving  "stolen" 
property.  Sands  v.  SUte,  80  Tex.  A. 
678.  18  SW  86.  (3)  "Unlawfully  ob- 
structing a  public  highway."  Robin- 
son V.  SUte,  (Tex.  Cr.  A.)  89  SW 
678.  (4)  "Unlawfully  pursuing  the 
occupation  of  selling  medicated  bit' 
ters  in  quantities  of  a  quart  and  less 
than  Ave  gallons,  without  Urst  ob- 
Ulnlng  a  license  therefor."    VIser  v. 
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able  oflense.'  But  a  description  of  the  offense  as 
contained  in  the  statute  is  good,  although  it  might 
be  defective  as  an  indictment.**  And  where,  by 
statute,  it  is  essential  that  the  offense  be  done 
"knowingly"  or  "willfully,"  the  reot^niuince  mast 
state  that  it  was  so  done,  or  it  is  fatally  defective.** 
But  under  a  statute  requiring  that  such  instrument 
state  briefly  the  nature  of  the  offense,  a  recog- 
nisance on  appeal  which  states  in  substanoe  the 
chai^  upon  which  def»idant  was  oonvicted  under 
the  statute  is  sufficient.*' 
A  ncofniimoe  may  be  bad  for  doplld^  or  nn- 


certainty  where  the  description  joins  two  or  more 
offenses  or  states  the  offense  in  the  alternative  so 
that  it  is  uncertain  to  which  of  them  the  deseriptkn 
refers." 

Whore  no  perecm  is  charged  in  the  reot^rnizanee 
with  the  all^d  offense  it  is  fatally  defective.** 

273 j  (b)  Should  Show  Ooanction  and  Pm- 
ielunent.  Under  some  statutes  the  reeognisanee 
must  also  show  the  conviction  of  the  aeeused  in 
the  lower  court,  and  a  failure  to  do  so  is  a  fatal 
defect*'  But  where  the  result  in  the  lower  eonit 
wai  not  a  eonvietion  bnt  a  diaminal  of  an  ai^Mal, 


SUte,  10  Tex.  A.  86,  87.  (S)  "Assault 
and  battery  with  Intent  to  kill." 
Sweetser  v.  State,  4  Blackf.  (Ind.) 
628. 

[c]  A.  violatloB  of  a  local  optloB 
law  (1>  la  not  an  offense  eo  nomine, 
and  hence  tha  eaaentlal  elements 
theraof  must  be  recited  In  the  re- 
oosnfsanca.  Tounsman  v.  State,  38 
Tex.  Cr.  469.  481,  42  8W  988.  43 
SW  619  (holdins  that  a  recognisance 
atatlnr  that  defendant  stands 
charcM  with  the  offense  of  violating 
the  local  option  law  hy  eelllng  In- 
tozlcatlna  liquor  to  a  certain  person 
In  a  subdlvlalon  of  Z  county,  "where 
the  sale  of  Intoxicating  liquors  has 
been  prohibited,"  la  Insufflcient).  (2) 
Thus  a  recognizance  on  appeal  from 
a  conviction  on  an  indictment  charg- 
ing the  sale  of  intoxicating  liquors 
In  a  precinct  where  local  option  was 
is  effect,  alleging  that  defendant  was 
charged  with  eelling  Intoxicating 
liquors,  does  not  sufflclently  describe 
the  offense  charged  to  give  the  court 
Jurisdiction  on  appeal.  Ramsey  v. 
SUte,  36  Tex.  Cr.  392.  37  SW  380. 

(3)  So  also  It  Is  InsuRlclent  to  de- 
scribe the  offense  as  that  of  "un- 
lawfully selling  Intoxicating  liquors 
In  a  pronlbltlon  district"  (HcHeans  v. 
State,  37  Tex.  Cr,  139,  38  SW  998); 

(4)  or  that  defendant  "did  unlaw- 
fully sell  Intoxicating  liquor  In  a 
county  where  local  option  has  been 
adopted  and  was  in  force"  (Duffer  v. 
State,  <Tex.  Cr.  A.)  88  SW  997);  (B> 
or  that  defendant  was  convicted  "of 
violating  the  local  option  law  .  .  . 
and  his  punishment  assessed"  (Par- 
ish V.  State,  47  Tex.  Cr.  148.  149,  82 
SW  517).  (6)  Such  a  recognisance 
should  state  that  accused  had  been 
convicted  of  a  misdemeanor,  and  not 
that  he  had  been  convicted  of  the 
offense  of  unlawfully  selling  Intoxi- 
cating liquors  In  a  prohibited  dis- 
trict. Llndaey  v.  State,  69  Tex.  Cr. 
273,  128  SW  386.  (7)  A  recognisance 
on  appeal  from  a  conviction  for  giv- 
ing a  prescription  on  which  to  ob- 
tain liquors  in  a  local  option  district 
must  recite  that  it  was  given  after 
the  qualified  voters  of  the  district 
had  voted  that  liquor  sales  should  be 
prohibited.  McClure  v.  State,  37  Tex. 
Cr.  129,  38  SW  1002. 

[d]  Dlatorbano*  of  the  p«ae«f  A 
recognizance  which  recites  that  ap- 
pellant stands  charged  "with  the  of- 
fense of  disturbance  of  the  peace" 
must  set  out  the  essential  elements 
of  the  offense.  Strain  v.  State,  (Tex. 
Cr.  A.)  42  SW  383;  Salmon  v.  SUte, 
(Tex.  Cr.  A.)  38  SW  996. 

te]  Vnlawfnlly  Mirjlnf  a  jirtftj. 
-«-(l)  A  recognisance  on  appeal  which 
describes  the  offense  for  which  de- 
fendant was  convicted  as  "unlawfully 
carrying  a  pistol"  does  not  recite  an 
offense  under  the  law  prohibiting  the 
carrying  of  a  pistol  either  upon  or 
about  the  person,  or  In  a  saddlebag. 
Davia  v.  State,  47  Tex.  Cr.  148.  82 
SW  612;  Anderson  v.  State,  (Tex. 
Cr.  A.)  72  SW  593;  Robs  v.  State. 
(Tex.  Cr.  A.)  44  SW  492;  Black- 
shear  V.  State.  (Tex.  Cr.  A.)  38  SW 
222;  Clark  v.  Stete,  (Tex.  Cr.  A.)  32 
SW  901;  Balsey  v.  State,  (Tex.  Cr.  A.) 
SO  SW  368;  Rhoads  r.  State,  (Tex. 


Cr.  A.)  SS  SW  417;  Heath  v.  State. 
(Tex.  Cr.  A.)  28  SW  208.  (2)  A 
recognisance  which  merely  states 
that  the  accused  "carried  concealed 
weapons"  (Palmer  v.  State,  63  Tex. 
Cr.  614,  141  SW  109),  (3)  or  that 
accused  was  convicted  "for  carrying 
a  pistol"  Is  Insufllclent  for  falling  to 
state  the  offense,  since  one,  to  vio- 
late the  law,  must  carry  m  platol  on 
or  about  his  person,  or  In  some  other 
prohibited  manner  (RoberU  t.  State, 
(Tex.  Cr.  A.)  131  SW  SU).  (4)  And 
a  recognisance  Is  fatally  defective, 
where  it  recites  that  defendant  was 
charged  with  carrying  a  pistol  on 
"or"  about  his  person.  Instead  of  on 
"and"  about  his  person.  Harris  v. 
State.  58  Tex.  Cr.  523.  126  SW  890. 

9.  Breeding  v.  State.  81  Tex.  94; 
Adler  v.  State,  31  Tex,  61;  Coggin 
V.  State,  (Tex.  Cr.  A.)  40  SW  984; 
McClure  v.  State,  37  Tex.  Cr.  129, 
38  SW  1002;  Draughan  v.  State,  86 
Tex.  Cr.  61,  35  SW  667;  Calhoun  v. 
State,  (Tex.  Cr.  A.)  26  SW  126;  Wil- 
son v.  State,  (Tex.  Cr.  A.)  24  SW 
33;  Morgan  v.  State,  S3  Tex.  Cr. 
413,  23  SW  1107:  Henderson  v.  SUte, 
(Tex.  Cr.  A.)  U  SW  «9S;  Tokum 
v.  State,  (Tex.  Cr.  A.)  21  SW  191; 
Harris  v.  State,  (Tex.  Cr.  A.)  SO  8W 
708;  Riviere  State.  7  Tex.  A. 
55. 

[a]  If  the  oSaaae  «e««U«d  Im  a 
boBd  OA  appeal  Is  aot  a  eslnlaja  om 

the  sureties  on  such  Instrument  will 
not  be  liable.  State  v.  Jones,  3  La. 
Ann.  9. 

10.  Collins  V.  State.  39  Tex.  Cr. 
SO,  44  SW  846. 

[a]  &i  Ttonlalana  a  hall  bond  re- 
quiring the  principals  to  appear  to 
anewer  a  charge  of  "violating  Act 
No.  87,  p  105,  of  1908,  known  as  the 
'Concubinage  Law,' "  sufficiently  de- 
scribes an  offense  known  to  the  law. 
State  V.  Bertrand,  lit  La.  866,  48  B 
302. 

11.  Allison  V.  State.  SS  Tex.  Cr. 
601,  26  SW  1080;  Magee  v.  State,  7 
Tex.  A.  99. 

la.  SUte  V.  Murphy.  28  Nev.  390, 
48  P  028  (holding  that  a  recital  of 
the  conviction  as  being  for  selling 
whisky  to  an  Indian  was  held  suf- 
ficient where  defendant  was  convicted 
under  a  statute  making  It  an  offense 
to  sell  "splrltoua"  liquor  to  an 
Indian);  Mc<::arty  v.  State,  60  Tex. 
Cr.  26,  94  SW  899. 

13.  Davidson  v.  State,  (Tex.  Cr. 
A.)  45  SW  488;  Young  v.  State,  (Tex. 
Cr.  A.)  42  SW  564;  Whitehead  v. 
State,  36  Tex.  Cr.  437,  84  SW  114; 
Bailey  v.  State,  (Tex.  Cr.  A.)  S4  SW 
116;  Kennedy  v.  SUt^  (Tex,  Cr.  A.) 
24  SW  901;  Knight  v.  State,  (Tex.  Cr. 
A.)  24  SW  103;  Gana  v.  State.  (Tex. 
Cr.  A.)  22  SW  139;  Wells  v.  State, 
(Tex.  Cr.  A.)  21  SW  870;  Parker  v. 
State,  (Tex.  Cr.  A.)  20  SW  707;  KUl- 
Ingsworth  v.  Slate,  7  Tex.  A.  28; 
Hart  V.  State,  2  Tex.  A.  89.  So  where 
the  conviction  was  for  carrying  a 
pistol  on  "and"  about  the  person,  a 
recognisance  Is  void  which  recites 
the  offense  as  carrying  a  platol  on 
"or"  about  the  person.  Harris  v. 
SUte,  68  Tex.  Cr.  623.  126  SW  890; 
Polly  T.  State.  (Tex.  Or.  A.)  40  SW 
S88;  Strey  v.  8UU,   (Tex.  C^.  A.) 


40  SW  279;  Lowery  v.  State,  (Tex. 
Cr.  A.)  88  SW  609. 

14.  Cox  V.  State.  (Tex.  Cr.  A.)  44 
SW  888. 

15.  Thornton  v.  State,  70  Tex.  Cr. 
46.  166  SW  210;  Banker  v.  State, 
(Tex.  Cr.  A.)  145  SW  339;  Hoyle  v. 
State,  62  Tex.  Cr.  297,  137  SW  355; 
Davis  V.  State,  66  Tex.  Cr.  ISl,  119 
SW  96;  Angel  v.  State,  (T«c  Cr. 
A.)  80  SW  379;  Day  v.  Stste^  4T 
Tex.  Cr.  113,  80  SW  S73  (muBt  nUte 
that  defendant  was  convicted  on  oon- 
plalnt  or  Information);  Bolton  v. 
State,  (Tex.  Cr.  A.)  69  SW  615; 
Bowen  v.  Stata.  (Tex.  Cr.  A.)  66 
SW  552;  UcCormack  v.  State,  (Tex. 
Cr.  A.)  68  SW  1006;  Wade  v.  States 

41  Tex.  Cr.  680,  56  SW  337;  Nudo 
V.  State.  40  Tex.  Cr.  435.  50  SW 
713;  McOough  v.  State,  (Tex.  Cr.  A.) 
50  SW  712;  May  ,v.  State.  40  Tex. 
Cr.  196,  49  SW  402;  Teague  v.  State. 
(Tex.  Cr.  A.)  44  SW  290;  Bennett  v. 
State,  87  Tex.  Cr.  244.  39  SW  363; 
Blgelow  V.  State,  36  Tex  Cr.  402.  37 
SW  830;  Biggins  v.  State.  (Tex.  Cr. 
A.)  34  SW  109;  Alexander  t.  SUtc^ 
(Tex.  Ct.  a.)  82  SW  696;  Armmto  v. 
State,  SS  Tex.  Cr.  6S».  S8  SW  SOf: 
Fancher  T.  State,  (Tex.  Cr,  A.)  SS  SW 
266:  Jones  v.  State.  8  Tex.  A.  SeS. 

[a]  Oonvlotlon  of  a 
msanoT"  (1)  must  be  stated  In  the 
recognisance  under  Tex.  Code  Civ. 
Proc.  (1895)  art  887.  Black  v.  State, 
62  Tex.  Cr.  77,  136  SW  478;  Henry  v. 
State,  61  Tex.  Cr.  187.  135  SW  571; 
Roberts  v.  State.  (Tex.  Cr.  A.)  131 
SW  321;  Pariah  v.  State,  47  Tex. 
Cr.  148,  82  SW  617;  Allen  t.  State. 
(Tex.  Cr.  A.)  79  SW  308  (boldlng 
that  a  recognizance  which  states  that 
appellant  has  been  "counseled"  of  a 
misdemeanor  is  defective);  Robertaon 
v.  State,  45  Tex.  Cr.  616.  78  SW  517; 
Holcomb  V.  State.  (Tex.  Cr.  A.)  Tt 
SW  231;  Hannon  v.  State,  45  Tex.  Cr. 
66,  73  SW  1063;  Anderson  t.  States 
(Tex.  Cr.  A.)  72  SW  593;  Kapps  v. 
State.  (Tex.  Cr.  A.)  70  BW  83;  Rob- 
erts V.  State.  (Tex.  Cr.  A.)  «8  SW 
272;  Horton  v.  State,  43  Tex.  Cr.  CO*. 
68  SW  172;  Wade  v.  State.  41  Tex. 
Cr.  680,  56  SW  387.  (2)  But  If  Uke 
recognisance  describes  a  misde- 
meanor or  recites  the  Ingredients 
thereof  it  Is  suffldent  (McCar^  t. 
State,  60  Tex.  Cr.  26,  94  SW  899); 
(3)  as  where  It  names  the  oScem 
as  an  "aggravated  assault,"  whldi  is 
a  misdemeanor  (Hart  v.  State.  47 
Tex.  Cr.  602.  84  SW  592;  Kees  t. 
State,  44  Tex.  Cr.  548.  72  SW  856. 
But  see  Hlnton  v.  State,  (Tex.  Cr.  A.) 
144  SW  617).  (4)  And  the  nae  of 
the  phrase  oonvicted  'In  tbls  ooort 
of  a  misdemeanor"  Instead  of  *ia 
this  cauee  of  a  misdemeanor,"  as  pro~ 
vlded  by  stiCtute,  has  been  held  not 
to  vlttate  an  appeal  recognlnnce. 
Cassens  v.  State,  48  Tex.  Cr.  184, 
88  SW  229;  Meeks  v.  State.  (Tex. 
Cr.  A.)  74  SW  910.  But  see  Porklns 
V.  State,  (Tex.  Cr.  A.)  78  SW  348; 
Holcomb  V.  Stale,  (Tex.  Cr.  A)  78 
SW  231.  (5)  But  tt  has  been  beM 
that  a  recognizance  is  Insufflcient 
where  it  merely  recites  that  appel- 
lant stands  charged  with  the  offenas 
of  swindling,  and  has  been  convicted 
and  flned  (Cater  t.  State,  (Tax.  G^. 
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the  recog^niEance  ehould  show  what  disposition  was 
made  in  tUe  lower  eourt  of  the  appeal,"  and  a  reet^- 
nisanee  in  eneh  a  case,  reciting  a  conviction,  is 
insnffieient.^^ 

PnniahBient.  Where  the  statate  so  requires, -the 
ptmiBhment  imposed  must  also  be  correctly  shown 
iQ  the  recognizance;  otherwise  the  reci^izanee  is 
fatally  defective,  and  the  appeal  will  be  dismissed.*^ 
A  variance  between  the  pnniahment  or  fine  stated 
in  tiie  recognizance  and  that  actually  imposed  by  the 
judgment  of  the  lower  oonrt  Titiates  the  recog- 


nizance.*^ 

[$  274]  (c)  Vartence  between  Indictment  or 
Jitdgmmt  and  B<ecoKnlauiee.  A  recital  in  the  recog- 
nizance of  the  offense  chai^d  in  the  indictment 
is  snfBcient,^''  and  where  it  is  provided  by  statute 
that  the  recognizance  most  state  the  very  offense 
named  in  the  indictment  with  which  defendant 
stands  charged,  a  variance  in  this  respect  invalidates 
snch  recognizance.'^  A  variance  between  the  de- 
scription of  the  offense  in  the  ree<^izance  and 
that  in  the  judgment  or  conviction  appealed  from 


A.)  77  SW  12);  (6)  or  where  It  re- 
cites that  appellant  "stands  charged 
In  this  court  with  the  offense  of 
knowingly  selling  Intoxicating  liquor 
to  a  minor,  and  has  been  convicted 
of  such  offense."  and  not  stating  the 
Ingredient  of  the  offense  that  the  sale 
was  without  the  written  consent  of 
the  parent  or  guardian,  or  some  one 
standing.  In  their  stead  (Mitchell  v. 
SUte.  (Tex.  Cr.  A.)  72  SW  B94).  (7) 
A  recognisance  on  appeal  In  a  mis- 
demeanor case,  not  stating  that  ap- 
pellant was  convicted  of  any  offense 
defined  by  law.  Is  Insufficient.  Autry 
V.  State,  (Tex.  Cr.  A.>  147  SW  251; 
Ounter  v.  State,  (Tex.  Cr.  A.)  14C 
SW  933;  Bradley  V.  State,  (Tex.  Cr. 
A.)  136  SW  446. 

[b]  Th*  oonrt  la  wUolt  ttw  oon- 
vlotioii  was  bad  should  be  recited. 
Blgelow  V.  State,  S«  Tex.  Cr.  40£, 
37  SW  330. 

le.  Roberts  v.  State,  (Tex.  Cr.  A.) 
88  SW  272;  Sturgeon  v.  SUte,  (Tex. 
Cr.  A->  «5  aw  10«7  (Insufficient 
statement  of  disposition);  (Thappell  v. 
State,  (Tex.  Cr.  A.)  61  SW  938;  Big- 
gins V.  Stats.  (Tax.  Cr.  A.)  14  SW 
149;  Alexander  v.  State,  (Tex.  Cr.  A.) 
S2  SW  695;  Sides  v.  SUte,  (Tex. 
Cr.  A.)  24  SW  96. 

17.  Roberts  v.  State,  (Tex.  Cr,  A.) 
68  SW  272;  Horton  v.  State.  43  Tex. 
Cr.  600,  68  SW  172. 

[a]  icatexlal  mistake  In  rooltal  of 
ooBTlotloiL. — (1  >  Where  a  recogni- 
zance on  appeal  recites  a  conviction 
In  the  lower  court,  whereas  In  truth 
And  in  fact  the  record  shows  a  dis- 
missal on  appeal  In  that  court.  It  Is 
fatally  defective.  Chappell  v.  State, 
<Tex.  Cr.  A.)  61  SW  928;  Armonto  v. 
State,  33  Tex.  Cr.  689,  28  SW  200. 
(2)  Thus  where  a  criminal  appeal 
from  a  Justice  Is  dlsmlaaed  In  the 
county  court,  a  recognisance  on  ap- 
X>eal  from  the  Judgment  of  dismissal 
must  state  that  appellant's  appeal 
was  dismissed  In  said  court,  and  not 
that  he  was  convicted  therein.  Buck 
V.  State,  (Tex.  Cr.  A.)  77  SW  12;  Ben- 
nett   V.   State.   37  Tex.  Cr.   244,  89 

&yr  868. 

18.    Warner  v.  State,  (Tex.  Cr.  A.) 

187  SW  1109;  MartonI  t.  State,  (Tex. 

Cr.  A.)  166  SW  1169;  Butler  v.  State, 

<Tox.  Cr.  A.)  IRS  SW  326;  Wilder  v. 

St-ate,    (Tex.  Cr.  A.)   152  SW  1041; 

White  V.  SUte,  (Tex.  Cr.  A.)  151  SW 

826;    Bush  T.  SUte,    (Tex.   Cr.  A.) 

161  8W  664;  Iiockett  v.  State.  (Tex. 

Cr.  A.)  148  8W  805;  HoweU  v.  State, 

(Tex.  Cr.  A.)  148  SW  802;  White  v. 

Stata.    (Tex.   Cr.   A.)   147   SW  598; 

X>eGk«r   V.  SUte,    (Tex.  Cr.  A.)  147 

SW  259;  Autry  v.  SUte.  (Tex.  Cr,  A.) 

147  SW  251;  Ferguson  V.  State,  (Tex. 

Or.    A.)   147  SW  889;  SUltworth  v. 

State,  (Tex.  Cr.  A.)  147  SW  288; 
Oant«r  v.  SUte,  (Tex.  Cr.  A.)  146 
SW  »«3:  Hughes  v.  SUte,  (Tex.  Or. 
A.)    145   SW   917;  Banker  v.  State, 

(Te-X-  Cr.  A.)  145  SW  389;  Palmer 
V.  State,  63  Tex.  Cr.  614,  141  SW 
109;  Haynes  v.  State.  63  Tex,  Cr. 
181.  1S9  SW  1155;  Qoodwin  v.  SUte, 
«S  Xox.  Cr.  140.  138  SW  399;  Watson 
V.  Stato,  62  Tex.  Cr.  620,  138  SW 
•11;  Campbell  v.  SUte.  62  Tex.  Cr. 
S«l,  1S8  SW  607;  Novy  v.  State.  62 
Tm.  Cr.  492,  118  SW  189;  Oraig  v. 
State.  <2  Tex.  Cr.  299,  187  SW  S67; 
]Mftrd«n  v.  SUte,  62  Tex.  Cr.  84,  186 


SW  768;  Wilson  v.  SUte,  61  Tex. 
Cr.  628,  136  SW  447;  Bradley  v. 
SUte,  (Tex.  Cr.  A.)  136  SW  446: 
Merfett  v.  State,  61  Tex.  Cr.  538.  136 
SW  678;  Henry  v.  SUte,  Gl  Tex.  Or. 
187,  136  SW  571;  Harris  v,  Si:ite, 
68  Tex.  Cr.  628,  126  SW  8!i0;  Weil  v. 
SUte.  (Tex.  Cr.  A.)  91  SW  231;  For- 
tenberry  v.  State,  48  Tex.  O.  648,  89 
SW  646,  111  SW  740;  Dove  v.  State, 
(Tex.  Cr.  A.)  89  SW  646:  Martin  v. 
State,  <Tex.  <3r.  AJ  89  SW  612; 
Thomas  v.  SUte.  (Tex.  Cr.  A.)  87 
SW  363;  Hannon  v.  State,  4R  Tex. 
Cr,  199,  87  SW  152;  Hari  v.  State, 
47  Tex,  Cr.  602,  84  SW  r>!12'  Kvprott 
V,  State,  (Tex.  Cr.  A.)  S2  KW  :a2; 
Angel  V,  Stat^  (Tex.  Cr.  A.)  8il  sW 
379;  Allen  v.  SUte,  (Te^..  Cr.  A.)  79 
SW  687;  Bourland  v.  SUte,  (Tex. 
Cr.  A.)  77  SW  465;  Bean  v.  SUte, 
(Tex.  Cr.  A.)  76  SW  759;  Jackson  v. 
SUte,  (Tex,  Cr.  A.)  78  SW  1056; 
Hannon  v.  State,  45  Tex.  Cr.  66,  78 
SW  1053;  Floyd  v.  SUte,  (Tex.  Cr. 
A.)  73  SW  969;  Anderson  v.  State, 
(Tax.  Cr.  A.)  78  SW  593;  Doran  v. 
SUte.  (Tex.  Cr.  A.)  12  SW  585; 
Lee  V.  Stoto,  (Tex.  Cr.  A.)  78  SW 
186;  Bertonl  v.  SUte.  (Tex.  Cr.  A.) 
71  SW  968;  Hogue  v.  SUte,  (Tex, 
Cr.  A.)  70  SW  817;  Kapps  v,  SUte. 
(Tex.  Cr.  A)  70  SW  88;  Greer  v. 
State.  (Tex.  Cr.  A.)  70  SW  23;  Bolton 
V.  SUte,  (Tex.  Cr.  A.)  69  SW  526; 
Roberts  v,  SUte,  (Tex.  Cr.  A.)  68  SW 
272;  Weber  v,  SUte.  (Tex.  Cr.  A.)  68 
SW  269;  Horton  v.  SUte.  48  Tex. 
Cr.  600,  68  SW  172;  De  Valeria  v. 
State,  (Tex,  Cr.  A)  67  SW  1020; 
Crowley  v,  SUte,  (Tex.  Cr.  A.)  66 
SW  659;  Waldrip  v.  State.  (Tex.  Cr. 
A.)  66  SW  555;  Tinkle  v.  SUte,  (Tex. 
Cr.  A.)  66  SW  556;  Standlfer  v.  SUte, 
(Tex.  Cr.  A.)  66  SW  660:  Drlggs  v. 
State,  48  Tex.  Cr.  406,  66  SW  646; 
Walts  V.  SUte,  (Tex.  Cr.  A)  65  SW 
917;  Llndsey  v.  SUte.  (Tex.  Cr.  A) 
66  SW  906;  Austin  v.  SUte,  (Tex. 
Cr.  A.)  64  SW  1041;  Seguin  v,  SUte, 
(Tex.  Cr.  A.)  62  SW  768;  Lovlo  v. 
State,  (Tex.  O.  A.)  62  SW  748; 
Murphy  v.  SUte,  (Tex.  Cr.  A.)  61 
SW  405;  Moore  v.  State.  (Tex.  Cr. 
A.)  61  SW  896;  Wellborn  v.  SUte, 
(Tex.  Cr.  A.)  61  SW  806;  Erwln  v. 
State,  (Tex.  Cr,  A.)  60  SW  961 ; 
Thomas  v.  State.  (Tex.  Cr.  A.)  60 
SW  759;  Bowen  t.  State,  (Tex.  Cr. 
A.)  60  SW  552;  Cauthem  v.  SUte, 
(Tex.  Cr.  A.)  59  SW  273;  Allred  v. 
State,  (Tex.  Cr.  A.)  69  SW  273; 
Luke  V.  SUte,  (Tex.  Cr.  A.)  59  SW 
44;  Calllcoatte  v.  SUte,  (Tex.  Cr.  A.) 
68  SW  1008;  Cartwrlght  v.  Sute, 
(Tex.  Cr.  A.)  68  SW  1008;  McCor- 
mack  v.  SUte,  (Tex.  Cr,  A.)  68  SW 
1006;  Beck  v.  State,  (Tex.  Cr.  A) 
66  SW  917;  McDade  v.  State,  (Tex. 
Cr.  A.)  66  SW  918;  Walker  v.  SUte, 
(Tex.  Ct.  a.)  56  SW  913;  Clark  V. 
State,  41  Tex.  Cr.  685.  56  SW  628; 
Morse  v.  State,  (Tex,  Cr.  A.)  66  SW 
819;  WooIHdge  v.  State.  (Tex.  Cr.  A.) 
66  SW  818;  Boyett  v.  SUte,  (Tex. 
Cr.  A.)  56  SW  495:  Cooper  v.  State. 
(Tex.  Cr.  A.)  66  SW  494;  Chumley 
v.  SUte,  (Tex.  Cr.  A.)  65  SW  492; 
Jordan  V.  SUte,  (Tex.  Cr.  A.)  65 
SW  176;  Johnson  v.  SUte,  (Tex.  Cr, 
A.)  64  SW  587;  Brewer  v.  Slate. 
(Tex.  Cr.  A.)  63  SW  869;  Newbury 
V.  SUtew  (Tex.  Cr.  A.)  53  SW  638: 
Secreat  v.  SUte,  <Tex.  Cr.  A.)  53 


SW  630;  Westfall  v.  SUte,  (Tex,  Cr. 
A.)  68  SW  629;  Whitmore  v.  SUte, 
(Tex.  Cr.  A.)  63  SW  125;  Ishmael  v. 
State,  (Tex.  Cr.  A.)  63  SW  107; 
Dlckerson  v.  SUte,  (Tex.  Cr.  A.)  S3 
SW  104;  Allen  v.  State,  (Tex.  Cr,  A.) 
63  SW  103;  Sessum  v.  State,  (Tex. 
Cr.  A.)  61  SW  378:  Howard  v.  SUte, 
(Tex.  Cr.  A.)  61  SW  229;  Perry  v. 
Bute,  (Tex.  Cr.  A)  61  SW  229: 
Peck  V.  SUte,  (Tex.  Cr.  A.)  61  SW 
229;  Donnelly  v.  State,  (Tex.  Cr,  A.) 
61  SW  228;  Cyrus  v.  State.  (Tex.  Cr. 
A.)  50  SW  716;  Bird  v.  SUte,  (Tex. 
Cr.  A.)  50  SW  716;  Swope  t.  SUte. 
(Tex.  Cr.  A.)  50  SW  715;  Nunn  v. 
Slate,  40  Tex.  O.  436.  60  SW  718; 
WcGouffh  v.  SUte,  (Tex.  Cr.  A.)  50 
SW  713;  Johnson  v.  SUte,  (Tex.  Cr. 
A.)  49  SW  594:  Still  v.  SUte,  (Tex. 
Cr.  A.)  49  SW  694;  Barchlnskey  v. 
SUte,  (Tex.  Cr.  A.)  49  SW  588;  Davis 
V.  SUte,  (Tex.  Cr.  A.)  49  SW  580: 
Davis  V,  SUte,  (Tex.  O.  A.)  49  SW 
403;  May  v.  SUte,  40  Tex.  Cr.  196, 
49  SW  402;  Herrlngton  v.  SUte,  (Tex. 
Cr.  A.)  49  SW  402;  Ross  v.  State, 
(Tex.  Cr.  A.)  44  SW  492;  Kirk  v. 
SUte,  (Tex.  Cr,  A.)  22  SW  21. 

[a]  As  alteration  sbowlBr  the 
pnnlshmant  aassased,  made  after  the 
transcript  was  sent  up  by  the  lower 
court,  does  not  validate  the  instru> 
ment,  and  the  appeal  will  be  dla- 
missed.  Ward  v.  State,  (Tex.  Cr.  A.) 
65  SW  496. 

It.  Davis  v.  SUte,  (Tex  Cr.  A.) 
106  SW  1169  (holding  that,  where 
defendant  was  convicted  of  aggra- 
vated assault,  and  the  penalty  was 
a  fine  of  four  hundred  dollars  and 
four  months'  confinement  In  the 
county  Jail,  and  the  recognisance  re- 
cited that  he  was  convicted  of  a 
miademeanor,  and  that  his  pnnlsh- 
ment  waa  assessed  at  a  fine  of  fifty 
dollars  and  Imprisonment  In  the 
county  jail  for  ninety  days,  the  vari- 
ance rendered  the  recognisance  fa- 
tally defective);  Blackman  v.  SUte, 
(Tex.  Cr.  A.)  106  SW  1155  (holding 
that,  where  the  Judgment  assessed 
punishment  at  a  cerUln  sum  aa  a 
fine  and  confinement  for  a  certain 
period,  and  the  recognizance  on  ap- 
peal recited  only  the  Imprisonment 
as  the  punishment,  the  appeal  will 
be  dismissed) ;  Hargrove  v.  SUte, 
(Tex.  Cr.  A.)  76  SW  926. 

Tariaooe  betwaem  reoogaltance  asA 
Jvfinieat  gwierallT  see  Infra  t  274. 

ao.  Alford  vTSUte,  87  Tex.  Or. 
386,  86  SW  657. 

fll.  Johnson  V.  SUte,  (Tex.  Cr.  A.) 
40  SW  982;  Morrison  v.  State,  37 
Tex.  Cr.  601,  40  SW  591;  Jackson 
V.  SUte,  (Tex.  Cr.  A.)  40  SW  287; 
Wilson  V.  SUte,  (Tex,  Cr.  A,)  40 
SW  279;  Ctouch  v.  State,  (Tex.  Cr.  A.) 
34  SW  942;  Smith  v.  SUte,  (Tex. 
Cr.  A.)  33  SW  1079:  Loven  v.  SUte, 
(Tex,  Cr.  A.)  80  SW  368;  Jirfinson 
V.  State,  84  Tex.  Cr.  106,  29  SW  472; 
Nichols  V.  SUte,  (Tex.  Cr.  A.)  29 
SW  888;  Turner  v.  State,  (Tex.  Or. 
A.)  26  8W  62;  HRllmnn  v.  State. 
(Tex.  Cr.  A.)  25  SW  1120;  Nash  v. 
State.  32  Tex.  Cr.  368,  24  SW  32, 
?«  SW  412:  Blevlns  v.  State,  (Tex. 
Cr.  A.)  23  SW  688;  Fleming  v.  SUte, 
(Tex.  Cr.  A.)  22  SW  1088;  Mulllnix 
V.  State.  32  Tex.  Cr.  116.  22  SW  407; 
RhackHford  v.  State,  (Tex.  Cr.  A.) 
22  SW  26;  Daggett  v.  State,  (Tex. 
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is  also  a  fatal  defect,''  as  where  the  recognizance 
reoites  a  conviction  for  the  offense  chai^^  in  the 
indictment^  when  the  convietion  was  for  a'  less  of- 
fense.^' But,  where  the  recognizance  describes  the 
offense  for  which  a  conviction  is  had,  it  is  sufBcient, 
although  a  less  offense  than  was  charged  in  the 
indictment.'*  A  bond  or  recognizanee  is  also  suf- 
ficient where  it  deseribes  the  judgment  by  setting 
out  the  number  and  style  of  the  0886,"*  or  where 
it  identifies  the  sentence  and  judgment,"  and  in  the 
latter  case  the  file  number  of  the  ease  need  not  be 
stated." 

275]  ai  Amrnidmimt  w  Ntir  Bond  or  Becog- 
ninnce.  An  appeal  bail  bond  or  rec(^izance  ordi- 
narily cannot  be  amended  after  the  adjournment 
of  the  term  at  whieh  it  is  entered,'*  or  at  which  he 
was  convicted,'*  or  in  vacation,"*  or  after  defend- 
ant has  been  dischaiged  from  arrest;"  nor  can  a 
surety  be  substitnted  without  the  knowledge  of  the 
cosureties."    It  has  been  held  that,  if  the  recog- 


nizance filed  at  the  time  of  taJdng  an  appeal  is 
defective,  the  accused  eannot  prevent  a  ^'immt' 
by  filing  a  valid  reioognizanee."'  Under  some  stat* 
utes,  however,  an  appeal  bond  or  recognizanee  iriiidi 
is  defective  may  be  amebded  by  the  sabatitDtiaa 
of  a  new  bond  containing  the  conditiona  preseribed 
by  law," 

[(  276]  S.  Bxsctttion.  Where  the  recognizanee 
is  required  to  be  signed,**  it  will  be  binding,  al- 
thougii  the  signatures  are  in  the  body  of  Uie  bond 
instead  of  at  the  bottom;*"  and,  although  the  signa- 
turea  of  the  accused  or  his  sureties  are  not  re- 
quired to  a  recognizance,  the  fact  that  they  do 
sign  does  not  invalidate  the  instmmrait.*^  But  the 
instrument  cumot  be  executed  another  in  bdialf 
of  the  accused  either  as  attorney  or  otherwise.** 
So  where  ,it  is  expressly  required  by  statute  that 
in  certain  eases  bail  shall  be  by  btrnd  it  mnst  be 
executed  under  seal  to  be  in  form  the  instrument 
required.*' 


Cr.  A.)  21  SW  860:  Morgan  v.  State. 
(Tex.  Cr.  A.)  21  SW  260;  McDanlel 
V.  State,  (Tex.  Cr.  A.)  20  SW  1108; 
Bowen  t.  State,  28  Tex.  A.  103.  12 
SW  413;  Jones  v.  State,  8  Tex.  A- 
866. 

[a]   miM*  tker*  wxm  two  eowta 

in  the  olMryeik  a  recognizance  on  ap- 
peal from  a  conviction  upon  one  count 
reciting  that  the  accused  was  charged 
with  the  offense  charged  In  the 
other  count  will  be  Insufficient. 
Smith  V.  State,  (Tex.  Cr.  A.)  33  SW 
1079. 

as.  Sparr  v.  State,  42  Tex.  Cr. 
416,  B6  SW  915;  Hall  v.  State,  (Tex. 
Cr.  A.)  44  SW  S38  (holding  that  a 
recognisance  reciting  that  defendant 
-waa  "charged  with  an  aggravated 
assault,  and  convicted  of  aald  of- 
fenae,"  Is  Insufficient  where  defend- 
ant was  convicted  of  a  simple  as- 
sault); Johnson  V.  State,  38  Tex.  Cr. 
26,  40  SW  ^82;  Jaclcson  v:  State, 
(Tex.  Cr.  A.)  40  SW  287  (holding 
that,  on  appeal  from  a  conviction 
for  unlawfully  using  to  and  in  the 
presence  of  another  abusive  language 
In  a  manner  calculated  to  provoke  a 
breach  of  the  peace,  a  recognizance 
reciting  that  defendant  stands 
charged  "with  the  olTense  of  using 
abusive  language"  la  Insufficient) ; 
Schoonmaker  v.  State,  87  Tex.  C^. 
424,  SS  SW  969. 

[a]  Tbas  (1)  a  recognisance  re- 
citing that  appellant  "stands  charged 
with  offense  of  unlawfully  carrying 
arms,"  because  reciting  no  offense 
known  to  the  law,  will  not  support 
an  appeal  from  a  conviction  for  car- 
rying a  pl«tol  in  violation  of  the 
law.  (^nnady  v.  State,  37  Tex.  Cr. 
123.  38  SW  610,  1004;  Swain  v.  State. 
(Tex.  Cr.  A.)  38  SW  609.  (2)  So, 
where  defendant  was  convicted  of 
carrying  On  "and"  about  his  person  a 
pistol,  a  recognizance  which  recited 
that  he  stood  charged  with  carrying 
on  "or"  about  his  person  a  pistol  waa 
fatally  defective.  Davidson  v.  State, 
(Tex.  Cr.  A.)  46  SW  488;  Young  v. 
State,  (Tex.  'Cr.  A.)  42  SW  564;  Polly 
V.  Stete,  (Tex.  Cr.  A.)  40  SW  283; 
Stray  v..  SUte.  (Tex.  6-.  A.)  40  SW 
279;  Itowery  v.  State,  (Tex.  Cr.  A.) 
88  SW  609. 

flS.  Pace  V.  State,  (Tex.  Cr.  A.) 
82  SW  700;  Fondren  v.  State,  (Tex. 
Cr.  A.)  29  SW  479:  Nichols  v.  State. 
(Tex.  Cr.  A.)  29  SW  383. 

84.  Morrison  v.  State.  37  Tex.  Cr. 
601,  40  SW  S91  (holding  that  where 
defendant  was  indicted  for  assault 
with  intent  to  murder,  and  was  con- 
victed of  aggravated  assault,  a  re- 
cital In  the  recognizance  that  ha  was 
charged  with  aggravated  aasanlt  and 
oonvlcted  Is  sufficient). 

OB.  MeCarty  v.  State,  50  Tex.  Or. 
2S,  94  SW  89B. 


06.  Mlnden  v.  ICcCrary,  108  La. 
518.  82  8  468. 

S7.  Thielen  v.  State,  48  Tex.  Cr. 
310,  66  SW  633  (holding  that  where 
the  bond  shows  the  parties,  the  title 
of  the  court,  the  date  of  tha  judg- 
ment, and  the  amount  of  the  fine, 
the  case  Is  sufficiently  Identified  wlth<. 
out  the  file  number). 

as.  Miller  V.  State,  (Tex.  Cr.  A.) 
26  SW  71  (failure  properly  to  de- 
scribe the  appellate  court  cannot  be 
so  amended). 

[a]  A  defect  oannot  be  onied  bjr 
granting  a  oertlorarl  when  the  term 
of  the  court  has  expired.  Harris  v. 
State,  (Tex.  Cr.  A.)  24  SW  103. 

[b]  .TlMttrlal  oenrt  haa  so  juia- 
diottoB  to  aaMad  an  appeal  bond. 
Korltz  V.  State,  27  TeX.  A.  63.  10 
SW  757. 

89.  HcOough  V.  State,  (Tex.  Or. 
A.)  60  SW  712  (holding  that  a  re- 
cognisance conditioned  on  the  prin- 
cipal appearing  before  tlie  trial 
court  to  answer  to  an  Indictment, 
not  showing  that  he  was  convicted 
of  any  offense,  nor  stating  his  punish- 
ment, nor  requiring'  him  to  abide  the 
Judgment  of,  the  court  of  criminal 
appeals,  could  not  be  amended,  nor 
a  new  one  executed,  after  the  term 
at  which  he  was  convicted). 

30.  Simpson  .T.  State,  (Tex.  Cr.  A.) 
25  SW  426. 

31.  Cox  V.  State,  6  Kan.  A.  639, 
47  P  191  (holding  that  after  an 
appeal  bond  has  been  given  and  ap- 
proved, and  defendant  discharged 
from  arrest,  the  justice  has  no  juris- 
diction to  authorize  the  amendment 
of  the  bond  or  the  giving  of  a  new 
bond). 

88.  Cox  V.  State,  5  Kan.  A.  639, 
47  P  191. 

33.  Smith  V.  State,  (Tex.  Cr.  A.) 
86  SW  333;  Peck  v.  State,  (Tex.  Cr. 
A.)  61  SW  229;  Toungman  v.  State. 
38  Tex.  Cr.  469,  42  SW  988,  43  SW 
519. 

[a]  Thu,  as  the  bend  on  appeal 
in  a  criminal  case  from  the  corpora- 
tion court  of  a  city  to  the  county 
court  must  be  executed  at  the  time 
of  perfecting  the  appeal,  appellant 
Is  not  entitled  thereafter  to  execute 
a  new  bond  to  supply  the  de^ts  In 
the  orlRtnal  bond,  although  the  orig- 
inal bond  is  an  appearance  bond. 
Xydlas  V.  State,  45  Tex.  Cr.  422,  76 
SW  761. 

34.  Terr.  v.  Mllroy.  7  Mont.  669, 
19  P  209.  But  see  Holman  v.  State, 
10  Tex.  658  (holding  that  the  su- 
preme court  will  not  permit  a  new 
recognisance  to  be  given  In  au<^ 
a  case,  but  will  dismiss  the  ap- 
peal). 

[a]  IB  Svxaat  (l)  under  Acts  29thi 
Leg.  c  116,  the  appellate  court  may 
allow  a  defective  bond  or  r«eognl- 


zanoe  to  be  amended  by  filing  «  new 
obligation  on  such  terms  lu  It  may 
prescribe.  Burton  v.  State,  48  Tex. 
Cr.  544,  90  SW  498  (where  tbe  provi- 
sion was  considered  and  form  for  the 
new  recognisance  laid  down).  <Z>  Tbe 
application  to  fUe  the  new  reeognt- 
zance  must  be  filed  within  flftaa 
days  from  the  date  of  the  dismissal 
of  the  appeal  by  reason  of  tbe  de- 
fective recognisance.  Burton  v.  State, 
supra.  (3)  And,  after  the  appellate 
court  has  granted  an  appellant  per- 
mission to  '  file  a  new  recognlaane^ 
he  must  file  the  same  with  the  clerk 
of  tbe  appellate  court  within  twenty 
days  from  the  day  that  the  raqueet 
Is  granted.  Barton  v.  State,  supra. 
(4)  But  this  provision  does  not  ap* 
ply  where  a  recognizance  was  not  en- 
tered during  term  time,  so  as  to  per- 
mit a  new  or  amended  recognlsuiee 
to  be  flled..  Johnson  State.  (Cr. 
A.)  14S  SW  1166.  (6)  So.  whet* 
a  motion  to  dismiss  a  criminal  ap- 
peal for  want  of  a  sufficient  reeec- 
nlzance  was  sustained,  a  review  could 
not  be  had  by  tendering  a  sufficient 
bond,  under  this  statute,  on  a  mo- 
tion for  rehearing  to  the  appellate 
court.  Howell  v.  State,  (Cr.  A.) 
148  SW  302.  (6)  Where,  under  the 
Texas  statute,  the  case  In  wbfch  an 
appellant  seeks  to  file  a  new  recog- 
nizance Is  pending  In  the  district  cr 
county  court,  appellant,  with,  two 
sufficient  sureties  to  be  approved  by 
the  judge,  must  appear  In  person  and 
enter  Into  a  new  recognizanee  beftse 
the  trial  court,  if  In  session,  otbo*- 
wise  before  the  judge,  whereupon  Vbm 
clerk  must  spread  the  Bsnne  vpoo 
the  minutes  and  forward  to  the  derit 
of  the  appellate  court  a  certified 
copy  of  the  new  recognizance;,  and 
upon  receipt  of  the  certified  copy 
the  same  Is  to  be  attached  to  and 
made  a  part  of  the  original  tras- 
script.    Burton  v.  State,  supra. 

as.  .Tlerney  v.  State,  '31  Tex.  49 
(holding  that  a  recognizance  on  ap 
peal  from  conviction  must  be  algmd 
by  the  accused  and  his  sureties). 

[a]  la  pressBos  of  oowrt,— it  Is 
not  necessary  that  a  reoognlsanoe 
given  on  appeal  from  a  oonvlctton  of 
a  violation  of  a  city  ordlnanos  tdioiM 
be  executed  In  the  presence  of  tbe 
police  court  or  polloe  JodLse.  or  that 
Its  execution  should  be  aeknowledged 
before  such  court  or  oflloer.  Kasias 
City  V.  Fagan.  4  Kan.  A.  TM,  46  P 
1009. 

86.  McHowell  v.  State,  41  Tes. 
Cr.  227,  63  SW  630;  Trlplett  V.  8tsl^ 
(Tex.  6r.  A.)  S3  SW  107». 

37.  Shupe  V.  State,  40  Nebr.  624. 
69  NW  100.  _ 

aPerrin  v.  State,  2«  Teat  «*■ 
WtllfemB  V.  Stete,  SS  Fla.  TM 
«  S  831.  6  LRA  8S1. 


For  later  casM*  davelopmoBtv  and  ghaavas  In  the  law  sea  cumulative  Annotetlon^  aame  title,  page  and  note  numbK 
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Wliere  two  or  more  defendants  have  been  jointly 
convicted  in  case  of  an  appeal  by  them  each  must 
execute  a  separate  recognizance.*" 

Necessi^  of  sureties.  The  recognizance  must 
be  entered  into  with  such  sureties  as  the  statute 
requires,*^  and  if  the  names  of  the  sureties  are 
omitted  the  recognizance  is  defective.*^ 

277}  J.  Deposit  in  Lien  of  Bail~l.  In  Gen- 
enL*"  Li  the  absence  of  statute  conferring  such 
right  a  magistrate  or  officer  has  no  authority  to 
accept  a  deposit  of  money  in  lieu  of  bail.**  In 
some  jurisdictions,  however,  authority  to  take  a 
deposit  of  money  in  lieu  qf  bail  from  a  person 
arrested  and  chatted  with  crime  is  conferred  by 
statute     and  where  such  a  deposit  has  been  prop- 


erly made  it  is  to  be  treated  as  a  recognizance,*^ 
and  in  such  a  case  a  bail  bond  or  a  recognizance  in 
form  cannot  be  exacted;*'  and  the  same  proceedings 
mnst  be  taken  to  forfeit  it  as  if  it  were  a  recog- 
nizance.*^ Where  the  statute  does  not  contemplate 
the  deposit  by  a  third  person,  the  accused  must 
make  it  himself,  and  he  cannot  be  lawfully  dis- 
charged on  a  deposit  by  another.*" 

With  whom  deposited.  Such  deposit  should  be 
made  with  the  officer  designated  by  the  statute;"" 
but  if  the  money  is  in  fact  deposited  with  another 
officer  who  ^akes  it  in  good  faith  and  thereafter 
pays  it  over  to  the  proper  officer,  and  the  accused  is 
released  from  custody,  the  party  making  the  deposit 
cannot  thereafter  reclaim  it.'* 


40.  Standlter  v.  State.  (Tex.  Cr. 
A.)  66  SW  550:  McHam  v.  State, 
(Tex.  Cr.  A.)  65  SW  911;  t^e  v. 
S  ta  te,  ( Tex.  Cr.  A. )  57  S  W  9  7 ; 
Hodges  V.  SUte,  (Tex.  Cr.  A.)  38 
SW  1019:  HcMeans  v.  State,  87  Tex. 
Cr.  130.  88  SW  998:  Goldman  T.  SUte, 
(Tex.  Cr.  A.)  84  SW  182;  Bowers  v. 
State.  (Tex.  Cr.  A.)  33  SW  974.  See 
also  Irvln  t.  State.  (Tex.  Cr.  A.)  32 
SW  899. 

[a]  A  jodnt  TMOffnliuo*  by  mt- 
•m  defendaiLts,  (1)  of  such  a  nature 
that  a  breach  by  one  would  be  a 
breach  by  all,  is  insufllcient  to  sup- 
port an  appeal.  Yates  v.  State,  (Tex, 
Cr.  A.)  106  SW  1166;  Standlfer  v. 
State,  (Tex.  Cr.  A.)  66  SW  550;  Mc- 
Ham v.  State,  (Tex.  Cr.  A.)  66  SW 
911.  (2)  Thus  a  recognizance  with 
eight  Burettes,  entered  into  by  eight 
defendants  Jointly  tried  and  con* 
vlcted,  which  In  effect  makes  the 
breach  of  the  obligation  by  one  of 
the  defendants  the  breach  of  all.  is 
Insufficient  to  support  an  appeal. 
StAoly  V.  State,  (Tex.  Cr.  A.)  63 
SW  845. 

41.  Zobel  V.  State,  72  Nebr.  427, 
100  NW  947  (holding  that,  to  render 
an  appeal  to  the  district  court  in  a 
misdemeanor  case,  after  conviction 
in  an  inferior  court  valid,  defendant 
must  enter  Into  a  recognisance  "with 
sureties"  approved  by  the  court  or 
magistrate,  as  provided  by  Cr.  Code 
I  824  [Cobbey  Annot.  St.  B  2458], 
and  a  recognutance  entered  Into  by 
defendant  alone  is  insuQlcient). 

[a]  One  tnntj. — In  Massachu- 
setts, under  Pub.  SL  c  155  fi  58,  pro- 
viding for  an  appeal  from  the  sen- 
tence of  a  trial  justifse  to  the  superior 
court,  and  that  the  appellant  shall 
be  committed  "until  he  recognises  to 
the  Commonwealth  in  such  reason- 
able sum  and  with  such  sureties  as 
the  Justice  requires,"  the  magistrate 
lia.s  the  right  in  its  discretion  to  ac- 
cept as  Buffloient  a  recognizance  with 
one  surety.  Com.  t.  Blsch,  146  Mass. 
375,  14  166. 

tbj  ,  BseocBlsaaos  wittont  a  soxe- 
tsy- — "A  recognizance  upon  appeal,  en- 
tered Into  by  a  defendant  without 
amv  surety  whatever,  although  It 
fa-lls  to  meet  fully  the  requirements 
of  the  law.  Is  not  utterly  void,  but 
it  approved  and  acted  upon  Is  ef- 
fective to  bind  the  signer  and  confer 
Jurisdiction  upon  the  appellate  court" 
Ottawa  V.  Johnson,  73  Kan.  165,  167, 
8  4    F  749,  9  AnnCas  707. 

Cd  SwetlM  ladetmalflod.— Where 
the  sureties  have  been  indemnified 
by  the  accused  and  his  friends,  a 
recognizance  given  on  appeal,  from 
a.  conviction  of  the  accused  is  Im- 
proper and  should  not  be  accepted. 
L7.     S-  V.  Simmons,  47  Fed.  575. 

^1.  Herbert  v.  State,  44  Tex.  Cr. 
i24,   72  SW  587. 

4S.    la  olvil  eetloM  see  supra  || 

44.  U.  S.  V.  Faw,  26  F.  Cas.  No. 
Le,078,  1  Cranch  C.  C.  486;  Sauske- 
onia  V.  Hertlng,  (Conn.)  94  A  368 
boldinf  that,  under  Pub.  Acts  [1809] 


c  72,  the  taking  of  cash  as  ball  In  a 
criminal  prosecution,  without  the 
execution  of  any  bond,  la  unauthor- 
ized): BruBOe  v.  Retreat,  25  Oh.  Ctr. 
Ct.  198;  Brasfield  v.  Milan.  127  Tenn. 
561,  156  SW  926.  44  LRANS  1160 
and  note  (holding  that  ttnless  ex- 
pressly authorised  by  statute  no  ju- 
dlclal  officer  or  other  official  empow- 
ered to  admit  to  ball  persons  ac- 
cused of  crime  has  a  right  to  accept 
a  deposit  In  lieu  of  ball  or  as  a 
substitute  for  a  recognizance). 

[a]  This  ml*  has  been  appliod  to: 
(1)  Justices  of  tlie  peace,  u.  S.  v. 
Faw,  22  F.  Cas.  No.  15.078,  1  Cranch 
C.  C.  486;  Appelgate  v.  Young,  62 
Kan.  100,  61  P  402  [rev  9  Kan.  A. 
493.  58  P  1000];  Snyder  v.  Gross,  69 
Nebr.  340,  95  NW  636.  5  AnnCas 
152  and  note.  (2)  Police  Justices. 
McNamara  v.  Wallace,  97  App.  Div. 
76.  89  NTS  591  (holding  that  a  po- 
lice Justice  has  no  authority  to  ac- 
cept a  cash  deposit  in  lieu  of  ball; 
any  "cash  deposit  must  be  made  with 
the  county  treasurer,  and  a  police 
Justice  as  such  may  not  act  as  his 
agent  In  receiving  it).  (3)  Magis- 
trates. Reinhard  v.  Columbus,  49  Oh, 
St.  257,  31  NE  35.  (4)  Mayors.  Co- 
lumbus V.  Dunnick,  41  Oh.  St.  602. 
(5)  Police  officers.  Reinhard  v. 
Columbus,  supra;  Brasfleld  v.  Milan. 
127  Tenn.  661.  155  SW  926,  44  L.RANS 
1150.  (6)  Sheriffs.  Butler  v.  Foster, 
14  Ala.  323;  Smart  v.  Cason,  60  111. 
195;  State  v.  Relss,  12  La.  Ann.  166; 
Cooper  v.  Rivers,  86  Miss.  423,  48  S 
1024. 

46.  Oa. — Savannah  v.  Kassell,  115 
Ga.  310,  41  SB  672. 

Iowa. — State  v.  Anderson,  119  Iowa 
711.  94  NW  208;  State  v.  Owens,  112 
Iowa  403,  84  NW  629.  . 

Kan. — Morrow  v.  State,  6  Kan.  222. 

Ky. — Com.  v.  Leech,  103  Ky.  389, 
45  SW  361,  20  KyL  106;  Arnsparger 
V.  Norman,  101  Ky.  208,  40  SW  574, 
19  KyL  381;  Dean  v.  Com..  1  Bush  20; 
Com.  V.  De  Pane,  8  Ky.  Op.  243. 

N.  J. — Doane  v.  Dalrymple,  79  N.  J. 
L.  200,  74  A  964  (holding  that,  under 
the  direct  provisions  of  the  act  of 
June  14,  1S98  [P.  L.  pp  875,  929] 
fii  25,  178,  police  magistrates  have 
power  to  accept  cash  hall  in  crim- 
inal proceedings). 

N.  C.—State  v.  Mitchell.  151  N.  C. 
716.  66  SE  202  (holding  that,  under 
the  statute,  the  accused  may  deposit 
In  cash  the  amount  of  the  bond  re- 
quired of  him  for  his  appearance). 

[a]  Frooeedlngs. — Where  money  Is 
deposited  with  the  clerk  in  lieu  of 
ball,  in  a  criminal  case,  the  making 
of  the  deposit  and  ttie  delivery  of  a 
certificate  thereof  to  the  sheriff  In 
whose  custody  defendant  may  be  are 
the  only  acts  required  of  him  In 
order  to  secure  his  discharge.  Mor^ 
row  jr.  State,  6  Kan.  222. 

[b1  asyaoT  deposlt^Wtaere 
the  legatee's  rights  in  the  principal 
of  his  legacy  are  confined  to  the  use 
of  the  same  for  necessary  support 
and  maintenance,  he  has  no  such 
title  to  the  principal  of  the  legacy 


as  to  authorize  him  to  deposit  It  In 
lieu  of  ball  as  security  for  his  ap- 
pearance before  a  committing  magis- 
trate. Sutherland  v.  St,  Lawrence 
County,  101  App.  Dlv.  299.  91  NTS 
962  [rev  42  Misc.  88,  85  NTS  696] 
(under  Code  Cr.  Proc.  S  686). 

[c]  ITot  repugnant  to  BUI  of 
XlgHta^ln  Oklahoma  Wilson  Rev.  & 
Annot.  St.  (1903)  B  6774,  providing 
that  a  deposit  of  the  sura  of  money 
mentioned  In  an  order  admitting  to 
bail  is  equivalent  to  ball,  and  that 
on  such  deposit  defendant  must  be 
discharged  from  custody,  is  not  re- 
pugnant to  the  Bill  of  Rights  S  8, 
providing  that  all  persons  shall  be 
bailable  by  sufficient  sureties  except 
for  capital  offenses  when  the  proof 
of  guilt  Is  evident  or  the  presump- 
tion thereof  Is  great,  Whiteaker  V. 
State,  31  Okl.  65,  119  P  1003. 

46.  State  V.  Evans,  13  Hont.  289, 
33  P  1010  (holding  that  money  de- 
posited aa  ball,  coupled  with  the 
conditions  provided  by  law,  is  to  be 
treated  as  a  recognisance). 

47.  Morrow  v.  State,  6  Kan.  222; 
Wash  V.  State,  3  Coldw.  (Tenn.)  91. 

48.  State  V.  Evans,  13  Mont.  239, 
38  P  1010. 

[a]  FrooMdings  against  depositor. 
— A  deposit  of  money  In  lieu  of  ball 
by  a  third  party  does  not  make  such 
party  a  surety  for  the  appearance  of 
the  accused,  and  no  proceeding 
against  such  third  party  Is  neces- 
sary in  order  to  complete  forfeiture 
of  the  money  so  deposited.  Arn- 
sparger v.  Norman,  101  Ky.  208,  40 
SW  674,  19  Kyli  381. 

ForfaltnTe  prooMdiaffs  gsasraUy 
see  infra  9i  316-322. 

49.  State  v.  Anderson,  119  Iowa 
711,  94  NW  208  {Code  9  5524);  State 
V.  Wlsnewski,  134  Wis.  497.  114  NW 
1113  (holding  that  the  accused  must 
make  the  deposit). 

60.  Com.  V.  Leech,  108  Ky.  389, 
46  SW  361,  20  KyL  105;  Arnsparger 
V.  Norman,  101  Ky.  108,  40  SW  674. 
19  KyL  381;  Com.  v.  De  Pane,  8  Ky. 
Op,  248  (holding  that  money  may  be 
paid  to  the  trustee  of  the  surety 
fund  and  a  certificate  of  such  pay- 
ment may  be  ffied  with  the  clerk  in 
lieu  of  ball  in  a  criminal  case). 

51.  Com.  V.  Leech,  103  Ky.  889, 
46  SW  361,  20  KrL,  106.  Compare 
McNamara  v.  Wallace,  8?  App.  DlT. 
76,  89  NTS  591. 

[a]  Where  d*po«lt*d  with  ths 
olsrk  of  the  court  who  pays  the  same 
to  the  trustee  of  the  jury  fund,  such 
clerk  Is  considered  as  holding  the 
money  as'  agent  for  the  person  mak- 
ing the  deposit  and  the  payment  by 
him  is  considered  as  equivalent  to 
payment  by  such  person.  Arnsparger 
V.  Norman,  101  Ky.  808,  40  SW  674. 
19  KyL  881. 

[b]  It  ■ssHii  thai,  notwUbataad- 
Ing  a  shmUl  seta  wWumt  aotlierl^  in 
receiving  money  in  lieu  of  ball,  It 
should  nevertheless  be  paid  Into  the 
county  treasury  Just  as  If  collected 
upon  a  recognizance,  and  should  be 
applied  In  the  manner  required  as 
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A  mortgage  may  be  executed  in  lien  of  ordinary 
bail  under  some  statutes."' 

[%  278]  2.  Disposition  of  Deposit.  Money  de- 
posited in  lieu  of  bail  with  an  officer  or  ju(^e  is 
said  to  be  held  in  trust  by  aneh  person  for  the 
commonwealth,"  and  on  defanlt  for  noncompli- 
ance with  the  conditions  to  secure  the  fulfillment 
of  which  the  deposit  was  made  it  becomes  for- 
feited,** and  when  so  forfeited  it  is  considered  and 
treated  as  tfaongh  it  was  mcmey  recovered  in  a  snit 

to  such  moneys.    Rock  Island  Coun- 
ty V.  Mercer  County,  £4  111.  35. 

08.  State  V.  Jenkins,  121  N.  C. 
«87,  28  SB  418  (under  Code  [1883] 
I  120). 

68.    Com.  V.  lieech,   103  Ky.  889, 
4B  SW  361.  20  KyL  129. 

[a]  Attachmant     of  dtpoalt. — 

Where  defendant,  charged  with  a 
criminal  ofCense  against  the  United 
States  and  held  to  ball,  has,  pur- 
suant to  an  order  of  the  court,  de- 
posited a  Bum  of  money  In  Its  res- 
Istry  to  secure  his  appearance.  It 
would  seem  to  be  against  public 
policy  to  permit  the  United  States 
to  attach  the  deposit  In  a  civil  suit, 
and  In  any  event  defendant  Is  enti- 
tled to  require  the  action  to  proceed 
to  trial  without  delay.  U.  S.  v.  Neely, 
178  Fed.  748. 

64.  Rock  Island  County  v.  Mercer 
County.  24  111.  36;  Com.  v.  Leech.  108 
Ky.  389,  46  SW  361,  20  KyL  106; 
ArnsparRer  v.  Norman,  101  Ky.  208, 
40  SW  574.  19  KyL  381;  Dean  v.  Com.. 
1  Bush  (Ky.)  20:  Bullock  v.  Com., 
16  KyL  284;  Com.  v.  De  Pane,  8  Ky. 
Op.  243  (holding  no  right  In  com- 
monwealtfa  until  after  default);  State 
V.  Mitchell,  l&l  N.  C.  7X6,  6S  SB 
202. 

[al  mown  AiVMltaa  br  a  third 
paraoB  cannot  be  reclaimed  by  him 
m  case  of  a  forfeiture.  Com.  v. 
Leech,  103  Ky.  389.  45  SW  361,  20 
KyL  105;  Whlteaker  v.  State,  31  Okl. 
65,  119  P  1003  (holding  that,  where, 
pursuant  to  Wilson  Rev.  &  Annot.  St. 
[1903]  9  6774.  a  deposit  of  money  Is 
made  with  the  clerk  of  the  district 
court  in  lieu  of  bail  by  one  other 
than  defendant,  and,  on  failure  of 
defendant  to  appear,  default  Is  had. 
and  a  forfeiture  Is  duly  entered  upon 
the  Journal  of  the  court,  the  court 
did  not  err  in  denying  a  petition  of 
the  person  making  the  deposit  for 
an  order  requiring  the  clerk  to  turn 
the  money  over  to  him). 

[b]  A  married  woman  cannot,  on 
the  ground  of  coverture,  resist  a  for- 
feiture of  money  deposited  by  her  In 
lieu  of  ball.  Bullock  v.  Com.,  16  KyL 
284. 

[c]  Defective  order  for  vvleaae  bo 
defe&s*,^Where  fhp  court's  order  for 
the  release  of  defendant  on  deposit 
In  lieu  of  bail,  given  pursuant  to 
statute,  was  not  signed  by  the  Judge 
when  It  wan  delivered  to  the  sheriff, 
as  required  by  the  statute,  the  falUire 
to  do  BO  does  not .  render  unlawful 
the  disoharge  of  the  prisoner  no  as 
to  save  a  forfeiture  of  the  money 
deposited.  Whlleaker  v.  State,  81 
Okl.  66.  119  P  1003. 

[d1  Statutory  proceeding*  for  the 
forfeiture  of  money  In  such  a  case 
are  constitutional.  Bullock  v.  Com., 
96  iG^.  537.  29  SW  341,  16  KyL  621. 

Tej  A  provision  aa  to  reoognl- 
sauoea  that,  in  ca«e  of  breach  thereof, 
they  shall.  In  certain  cases,  be  cer- 
tified and  returned  from  the  Justice's 
court  to  the  district  court  has  been 
held  in  Montana  to  confer  no  author- 
ity upon  the  Justice,  on  declaring  a 
forfeiture  of  money  deposited  In  lieu 
of  ball  to  turn  the  same  over  to  the 
county  attorney.  State  v.  Evans.  21 
Hont.  239.  38  P  1010. 

[f]  m  FhlUppln*  money  deposited 
by  an  accused  in  a  criminal  cause 
pending  In  the  court  of  first  Instance 


on  a  reeog^nizance,'*  and  under  some  statutes  it  may 
be  applied  in  payment  of  the  fine  or  costs  imposed 
on  the  accused,  although  it  was  in  fact  deposited 
by  and  belonged  to  a  third  person.** 

Beftindlng.  But  the  accused  is  entitled  to  a  re- 
turn of  the  deposit  where  there  has  been  a  de- 
cision in  bis  favor,o^  as  where  he  is  discharged,** 
where  he  surrenders  himself,**  or  where  be  has 
been  ill^ally  arrested,**  or  the  d^msit  has  been 
illegally  accepted,**  although  sneh  depotdt  was  made 


of  the  city  of  Manila  as  ball  and 
thereafter  conflscated  by  the  court  by 
reason  of  the  failure  of  the  accused 
to  appear  for  sentence  Is  funds  of 
the  consular  government  and  not  of 
the  city  of  Manila.  U.  S.  v.  Nichol, 
26  Philippine  373. 

66.  Hock  Island  County  v.  Mercer 
County.  24  111.  25;  Morrow  v.  State, 
<  Kan.  222:  Dean  v.  Com.,  1  Bush 
(Ky.)  20.    See  also  Infra  |  882. 

60.  La  Porte  v.  Williams,  17  Cal. 
A.  428,  120  P  55  (holding  that,  under 
Fen.  Code  I  1297,  authorising  ap- 

fillcatlon  of  money  deposited  aa  ball 
n  satisfaction  of  a  fine  Imposed,  the 
police  court,  on  the  superior  court 
certifying  Its  Judgment  afltrming  a 
conviction  In  the  police  court,  may 
apply  the  ball  money  to  the  extent 
of  the  One,  In  the  execution  of  the 
Judgment);  State  v.  Owens,  112  Iowa 
403.  84  NW  529;  Peo.  v.  Laldlaw, 
102  N.  T.  588.  7  NE  910;  Alexander 
v.  Creamer,  46  App.  Div.  211.  61  NTS 
639;  State  v.  Ross,  100  Tenn.  303, 
46  SW  678  (holding  that,  under  a 
statute,  the  costs  should  be  taken 
from  a  deposit  made  In  the  supreme 
court  in  a  case  affirmed  on  appeal 
before  any  part  of  such  deposit  Is 
withdrawn).  See  also  Wilts  v. 
NeUan.  88  Iowa  548,  65  NW  E27. 

[a]  "Where  aa  aeeuad  im  eoa- 
dMBMd  to  the  pajnneat  of  a  fine  and 
furnishes  an  undertaking  to  remain 
at  liberty  during  the  pendency  of  an 
appeal,  such  undertaking  will  be  held 
to  answer  not  only  for  the  appear- 
ance of  the  accused  as  often  as  he 
may  be  required  by  the  court  to 
appear  but  also  for  the  payment 
of  such  fine,  and  the  secretary  must 
deduct  the  amount  of  the  same  from 
the  amount  deposited  In  cases  where 
it  remains  on  deposit  at  the  final 
of  a  Judgment  for  the  payment  of 
a  line."  Dfas  District  Ct.,  9  Porto 
Rico  526. 

[b1  Bat  fSM  or  oosta  of  the  olMTk 
or  j«>tl«a  of  the  peace  cannot  be 
charged  against  money  deposited  and 
forfeited.  State  v.  Barron,  74  Ind. 
374. 

fc]    Deposit  made  on  appeal 
one  convloted  of  abasdonment  was 

ordered  to  be  applied  to  the  year's 
support  of  the  wife,  in  an  amount 
which  had  been  adjudged.  Peo.  v. 
Burke.  38  Misc.  566,  78  NTS  112,  11 
NTAnnCas  865.  17  N.  T.  Cr.  28. 

67.  Savannah  v.  Kassell,  115  <3a. 
310,  41  SB  572  (holding  that,  where 
a  city  charter  provides  that  on  con- 
viction for  violating  a  city  ordinance 
no  certiorari  shnll  be  allowed  until 
the  Ane  Imposed  and  all  the  costs 
shall  be  denositcd  In  the  city  treas- 
ury to  abide  the  final  decision,  a 
compliance  by  one  who  has  been 
convicted  in  the  police  court  with 
such  provisions  in  a  denoflt  in  lieu 
of  ball  bond,  and  If  the  final  decision 
on  certiorari  is  In  his  favor  he  Is 
entitled  to  have  his  money  returned). 

f  a]  Xetnm  of  noney  iq»on  sattliiv 
aside  forf^tnre. — ^Where  money  is 
deposited  as  ball  and  forfeited,  and 
the  forfeiture  Is  subsequently  set 
nslde  and  discharged,  the  money  may 
be  recovered  back.  Arr^uette  v.  Mar- 
shall County,  75  Iowa  191,  39  NW 
264. 

lb]  Caslt  deposited  as  baU  with 
ths   attorasT   for  ths  proaeontloa 


upon  an  appeal  to  a  county  court 
from  a  conviction  by  a  police  magis- 
trate may,  upon  an  allowance  of  the 
appeal,  be  recovered  by  the  appel- 
lant, Robinson  v.  Saanlch.  etc, 
Dlst.,  (B.  C.)  7  DomLR  499.  20  West 
LR  286. 

[c]  Aa  aotloa  agatnst  a  oovatr  to 
vaoorar,  aa  for  moB«7  had  aad  z»- 
oslTed,  a  cash  deposit  In  lieu  of  bail, 
made  by  a  defendant  charged  with 
a  misdemeanor,  will  not  lie  without 
a  showing  that  such  ball  has  been 
exonerated.  Smith  v.  Barnes  Cvnnty. 
(N.  D.)  152  NW  674. 

[d]  Xatereat  •&  dapositi  In  an 
action  against  a  city  to  recover 
money  deposited  In  lieu  of  ball,  the 
city  Is  not  liable  for  Interests  on 
the  deposit  until  after  the  decision 
In  the  case  In  which  the  money  Is 
deposited  and  until  after  demand 
made.  Savannah  v.  Kasaell.  115  Ga. 
310.  41  SE  672. 

sa.    Peo.   V.  Oould,   88   Hlsc  595. 

77  NTS  1067  [aff  76  App.  Div.  &Z4. 

78  NTS  279,  12  NTAnnCas  6]  (hold- 
ing that  the  money  deposited  must 
be  paid  to  defendant  and  not  to  the 
one  who  furnished  it). 

60.  Com.  V.  De  Pane,  8  Ky.  Op. 
243  (holding  that  the  money  thus 
deposited  belongs  to  defendant  where 
he  pays  It.  and  by  surrenderins  hlra- 
self  Into  custody  at  any  time  he  H 
entitled  to  the  money  and  the 
must  pay  It  out  on  his  order). 

eo.  Brusoe  v.  Retreat,  25  Oh.  Cfr. 
Ct.  198. 

[a]  Where  la  ratradltloa  _ 
lags  the  accused  was  arrested 
a  warrant  Issued  on  a  co-miMlat 
which  was  insufficient  to  Justl^  the 
Issuance  of  a  warrant,  a  deposit  in 
lieu  of  bail  to  secure  a  release  of 
accused  was  Involuntary,  and  the 
depositor  was  entitled  to  recover  It. 
although  the  accused  did  not  appear. 
State  v.  White,  40  Wash.  660,  82  P 
907.  2  LRANS  663. 

01.  Appelgate  V.  Young,  6S  Kan. 
100.  61  P  402  [rev  »  Kan.  A.  401,  U 
P  lOO]  (holding  that  money  lllecally 
accepted  by  a  Justice  as  a  deposit  la 
lieu  of  bail,  or  as  a  subatltute  for  a 
recognisance,  remains  the  property  of 
defendant,  and  may  be  recovered  by 
him);  Doane  v.  Dalrymple.  79  N.  J. 
L.  200,  74  A  964;  Brasfleld  v.  Mttoa 
127  Tenn.  561.  155  SW  92*,  44  LRANS 
1150;  State  v.  White.  40  Wash.  SMl 
82  P  907.  2  LRANS  663. 

[a]  Where  a  poUee  Jnstloe  «llh> 
oat  anthoxtty  aooepte  a  denoalt  of 
money  In  lieu  of  ball.  It  Is  nla  duty 
to  return  the  deposit  to  the  persee 
making  It.  upon  demand,  reswdless 
of  the  result  of  the  criminal  proceed- 
ing or  the  presence  of  the  prlstHMr; 
If  he  falls  to  cfmipiy  with  sooh  de- 
mand the  party  making  the  deposit 
may  maintain  an  action  against  hlni 
to  recover  the  same.  McNamara  v. 
Wallace.  97  App.  Div.  76,  89  NTS  591. 

[b]  meoovetr  of  payassat  asde 
aader  daresa. — .unless  established  by 
satisfactory  evidence  that  the  circosi- 
stances  of  an  arrest  were  such  as 
to  authorize  the  officer  to  ntaks  It 
without  the  previous  Issue  of  a  war- 
rant, the  payment  of  money  by  the 
person  arrested,  as  a  substitute  for 
ball  for  his  appearance,  and  to  aveU 
Imprisonment,  Is  to  be  deoaed  aa 
Involuntary  payment,  and  the  sa 


For  later  oassa,  dweiopaisatg  and  obaages  In  the  taw  see  cumulative  Annotations,  same  UUe,  sage  and  nole  nnaAw. 
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'by  a  third  person,  as  in  sncfa  ease  there  is  a  pre* 
Hnmption  that  it  belongs  to  the  aeensed.*'  He  is 
also  ptitled  to  a  return  of  any  balance  remaining 
after  ^he  payment  of  a  flne  and  costs.''  But  where 
a  deposit  by  a  third  person  is  accepted  without 
authority  and  is  afterward  restored  to  him  the 
state  has  no  such  interest  therein  as  to  be  entitled 
to  compel  its  return."* 

As  between  the  accused  and  the  one  making  the 
deposit  the  money  deposited  belongs  to  the  latter, 
and  cannot  be  assi^ed  by  the  accused,*'  or 
be  ti^en  by  his  creditors**  or  other  third  per- 
sons."* 


[i  279]  K.  Diteharga  of  Siiretie»— 1.  In  Oon- 
araL**  It  may  be  stated  as  the  general  rule  that 
where  performance  of  the  condition  of  the  ander' 
taking  of  bail  is  excused  or  rendered  impossible  by 
an  aet  of  Ood,  of  the  obl^ee,  or  of  the  law,**  or 
where,  from  the  last  cause,  the  risks  of  the  sure- 
ties are  inoreased  or  their  nmedy  against  the 
principal  affected/**  they  are  discharged;  and  this 
may  take  place  without  disehaiging  the  principal.*'- 
Thus  it  has  been  held  that  the  sureties  are  released 
from  liability  by  the  death  of  the  accused,*^  where 
it  renders  the  performance  of  the  condition  impos- 
sible,*^ or  by  his  dischai^  in  bankruptcy  or  in- 


ao  paid. may  b«  recovered  by  him  In 
an  action  against  the  city  as  money 
by  it  had  and  received  for  the  use 
or  plElntiff.  Relnhard  v.  Columbus 
City,  4»  Oh.  St.  257,  81  NB  35. 

[cl    Di  Md  4*lloto^(l)    It  has 
been  held  that,  where  a  third  person 
dWMlts  money  In  .lieu  of  ball  with 
an  ofBoer  who  has  no  authority  to 
accept  It,  he  Is  In  imrl  delicto  with 
such  ofBcer  and  cannot  recover  the 
fiinds  where   the  accused  fails  to 
appear  and  the  officer  has  paid  the 
money  Into  court  to  abide  the  de- 
mands of  the  state.    Cooper  v.  Rivers, 
»&  Hiss.  423.  48  S  1024.     <2)  It  has 
silso  been  held  that,  where  the  ac- 
cused makes  such  a  payment,  he  Is 
aalso  In  pari  delicto  with  the  officer 
deceiving  It,  and  cannot  recover  It 
^aek.    Smart  v.  CaPon,  SQ  111.  195. 
•ii)  Thus  one  arrested  for  cf}me,  who 
Jpersuades  the  acting  police  captain 
to  accept,  a  cash  ball,  without  bond, 
'before  the  amount  of  ball  has  been 
fixed,  cannot  recover  the  amount  so 
deposited  after  forfeiture  for  his  non- 
appearance. .  Sauskelonis  v.  Hertuift 
(Conn.) '^4  A  368. 

[d]  ..^pun  a  Jndffmuit  of  eo»to> 
tloB  appaalad  from  Is  not  void,  brut 
merely  erroneou!>,  the  accused  Is  not 
entitled  to  sue  for  the  recovery  of 
money  deposited  In  lieu  of  ball  as 
soon  as  Il  ls  deposited.  Savannah  v. 
Kassell.  IIS  Ga.  310.  41  .SE  572. 

ea.    Stkte  v.  Owens,  112  Iowa  403. 
84   NW  529;  Doane  v.  Dalrymple,  79 
K.  J.  L.  200,  74  A  $64  (holding  that, 
where  cash  Is  deposited  as  ball  by 
defendant  In  criminal  proceedings  be- 
fore a  magistrate,  and  the  payment  is 
unauthorised  by  law,  it  ts  considered 
'  a.  personal  deposit  of  defendant  and 
cAn  be  recovered  only  by  him  or  by 
Ills  creditors,  and- not  by  the  surety); 
Feo.  V.  Laldlaw,  102  N.  T.  MS,  B92, 
7  KB  910  (where  the  court  of  appeals 
of  ffew  York  construed  the  statute 
allowing  the  deposit  of  money  in  lieu 
of  ball  as  ,folIows:    "The  money  Is 
deposited        the  money  of  the  de- 
fendant, and  If  a  flne  is  Inflloted'upon 
him  it  may  be  used  to  pay  the  flne, 
and  the  surplus  is  to  be  returned  to 
him.    When  any  party  other  than  the 
defendant  makes  the  deposit  for  him, 
it  Is  a  deposit  in  compliance  with  the 
statute,  and  the  money  Is  th\i»  de- 
-voted  to  the  purposes  of  the  statute, 
and  to  the  use  of  the  defendant.  .  .  . 
It  must,  therefore,  be  treated  as  If  it 
were  furnished  to  the  defendant  and. 
the  deposit  had  been  made  by  him. 
So  far  as  the  relator  [the  party  who 
furnished  the  money  In  this  case]  is 
cSeprlved  of  his  money,  it  is  by  his 
■vroluntary  act  and  Implied  as.qpnt"): 
r*eo.   V.  Gould,  75  App.  DW.  524.  78 
T^TS    279.  12  NTAnnCas  6  fhoMlng 
titiat  money  deposited  by  a  third  per- 
son is  regarded  as  belongintr  to  the 
accused  so  far  as  the  pending  pro- 
ceeding is  concerned,  but  not  for  any 
9ther  purpose). 

Cal  Yhls  prssnnpitloii  ta  not  ooa- 
Dllinir  <1)  where  the  evidence  Is 
axicontradlcted  that  it  was  deposited 
yy  a.  third  person  to  whom  the  sheriff 
MVe  a  receipt.  Finelite  v.  Sonberr. 
PS  App.  DlT.  451,  78  NTS  838,  12  NT 

[<  C  X-66] 


AnnCas  1.  (2)  So  the  brother  of  ac- 
cused, who  made  a  deposit  In  lieu  of 
a  ball  bond,  where  there  was  no  au- 
thority for  such  deposit  or  its  for- 
feiture for  nonappearance,  has  been 
held  entitled  to  recover  it,  it  not  be- 
ing conclusively  presumed  to  be  ac- 
cused's property.  Brasfleld  v.  Milan, 
127  Tenn.  561.  1K5  SW  »26,  44  LRANS 
1150.  (3)  But  where,  pursuant  to 
Wilson  Rev.  A  Annot.  St.  (1908)  fi 
5774,  permitting  a  deposit  In  lien  of 
ball,  one  other  than  defendant  de- 
posits the  money.  In  view  of  Sg  B403, 
6413,  providing  for  the  return  of  the 
deposit,  but  making  no  provision  for 
its  return  to  one  other  than  defend- 
ant, the  sum  deposited  should,  for  the 
purpose  of  the  deposit,  be  conclu- 
sively presumed  to.  be  the  money  of 
defendant  and  treated  accordingly. 
Whlteaker  v.  State,  31  Okl.  65,  119  P 
lOOS. 

[b]  Batiini  to  attomer  of  defend- 
ant has  been  held  proper,  Jackson  v. 
Rome,  78  Oa.  343  (holding  that,  where 
a  defendant's  attorney  made  a  deposit 
la  Ueu  of  bail  for  the  appearance  of 
his  princliwl  before  the  superior 
court,  and  the  money  was  subsequent- 
ly returned  to  him  by  the  city  treas- 
urer, such  repayment  was  Justlfled, 
as  defendant  had  held  the  attorney 
out  as  being  his  agent,  and  conse- 
quently he  could  not  recover  the 
money  of  the  city). 

93.  State  v.  Owene,  118  Iowa  403, 
8<  NW  529;  State  v.  RosB.  100  Tenn. 
303,  46  'SW  «7«. 

[a]  As  to  right  to  dednot  ooeta  In 
case  of  decision  in  favor  of  accused 
see  Robinson  v.  Saanlch,  etc.,  Dist., 
(B.  CL)  7  DomLH  499,  20  WestLR 
235 

64.  State  v.  Anderson,  119  Xowa 
711,  94  NW  20S. 

65.  Doty  V.  Braska,  138  lowa  396. 
116  NW  141  (holding  that  money  de- 
posited by  one  person  as  hall  for  an- 
other, or  the  surplus  thereof  remain- 
ing after  satisfying  the  state's  claim, 
is  the  property  of  the  person  making 
the  deposit,  and  Is  not  subject  to  as- 
signment by  the  one  balled);  Way  v. 
Day.  187  Mass.  476,  73  NE  543  (hold- 
ing that,  where  money  In  lieu  of  ball 
was  deposited  by  a  third  person,  who 
did  not  loan  it  to  the  accused,  but 
only  pledged  It  to  secure  bis  release 
the  accused  has  no  right  to  asslcn  the 
money  to  another  after  surrendering 
himself,  so  as  to  give  such  person 
any  rights  therein  as  against  the  de- 
positor). 

66.  Wright  V.  Dougherty,  138  Towa 
195.  116  NW  908.  But  see  Doane  v. 
Dalrymple,  79  N.  J.  L.  200,  74  A  964. 

67.  State  v.  WlsnewsM,  134  Wis. 
497,  114  NW  1118  (holding  that, 
where  the  record  showed  that  the 
money  deposited  for  cash  bail  was 
deposited  by  accused,  and  that  It  was 
disbursed  by  a  third  person  by  au- 
thority from  accused  before  another 
flied  a  petition  requiring  the  payment 
of  the  deposit  to  him,  the  third  per- 
son could  not  he  required  to  pay  It 
Into  court  for  the  benefit  of  peti- 
tioner). 

68.  By  perfonaaiuie  of  wmflltl^ms 

see  infra  SI  292-804. 


lb  cMl  aoUoM  see  supra  tl  70- 

102. 

Belief  from  UabtUtr  or  forfettnre 

see  Infra  It  323-336. 

68.  U.  S.— In  re  Beavers,  131  Fed. 
366  [aff  198  V.  B.  77,  26  SCt  673,  49  L. 
ed.  950]. 

Ala. — Rlngeman  v.  Bute,  136  Ala. 
131.  34  8  361;  State  v.  Crosby,  114 
Ala.  11,  23  S  110;  Cain  v.  State,  65 
Ala.  170;  Pynes  v.  State,  46  Ala.  62. 

Ark.— Adler  v.  State,  36  Ark.  617, 
37  AmR  48;  Beldlng  v.  State.  26  Ark. 
316,  99  AmD  214  and  note.  4  AmR 
26. 

N.  H.— State  v.  McAllister,  54  N.  H. 
166. 

N.  J.— State  V.  Traphagen,  46  N.  J. 
L.  134. 

N.  Y. — Peo.  V.  Tubba,  37  N.  T.  586; 
Peo.  V.  Bartlett,  3  Hill  670;  Peo.  v. 
Manning,  8  Cow.  297,  18  AmD  451  and 
note, 

Philippine. — U.  S.  T.  BonOan.  22 
Philippine  1. 

Va. — Caldwell  v.  Com.,  14  Gratt  (65 
Va  )  098 

[a]    The  lUaesa  of  ths  aoeued,  (1) 

making  it  necessary  for  him  to  seek 
a  different  climate  In  another  state. 
Is  not  such  an  act  of  Ood  as  will  dis- 
charge his  ball.  Rlngeman  v.  State, 
136  Ala.  131,  34  S  361.  (2)  The  con- 
flnement  of  accused  In  a  hospital 
with  a  serious  Illness,  physically  in- 
capacitating him  from  appearing  on 
the  day  the  indictment  was  returned, 
does  not  release  the  ball  on  recogni- 
sance conditioned  that  the  accused 
will  appear  to  answer  the  Indictment 
on  Its  return  Into  court,  and  will  sur- 
render himself  under  such  Indictment, 
but  he  will  stand  bound  until  he  can 
appear.  Bonner  v.  Com.,  86  SW  1196, 
27  KyL  662. 

^1.  Vi*  »utaBltr  of  tiM  MNvsad, 

and  bis  disappearance  from  the  state 
without  Informing  any  one  of  his  in- 
tentions, do  not  discharge  the  sure- 
ties from  liability  on  the  bond.  Com. 
V.  Allen,  157  Ky.  6.  162  SW  116,  60 
LRANS  252  and  note. 

[c]  The  faot  that  the  oognlsor 
was  an  Infant  and  was  removed  by 
hla  parent  out  of  the  state,  thereby 
preventing  his  surrender,  does  not 
discharge  the  surety.  Starr  v.  Cora.. 
7  Dana  (Ky.)  243. 

[d]  The  fact  that  the  prlsoBsr 
was  avpottttsd  a  depvty  marshal  and 
acted  as  such  until  th«  time  for  his 
appearance  at  court  does  not  release 
sureties.  Bolani  v.  Com.,  24  Oratt. 
(66  Va.)  SI. 

^70.  Reese  v.  U.  5.,  9  Wall.  (U.  S.) 
13.  19  L.  ed.  641;  Bailey  v.  State,  71 
Ark.  498,  76  SW  651. 

71.  Lorance  v.  State.  Smith  (fod.) 
237;  Weaver  T.  State,  56  Ind.  A.  894, 
105  NE  517. 

73.  Taylor  v.  Talntor,  16  Wall.  fU. 
S.)  366.  21  L.  ed.  287  [aft  36  Conn.  242. 
4  AmR  58];  Plercy  v.  Peo.,  10  III.  A. 
219 

n.  pynes  v.  State,  4S  Ala.  62;  Hc- 
Kee  Com,,  7  KyL  288  (holding  that 
death  before  the  day  of  appearance 
releases  ball,  bpt  that  It  must  be 
pleaded  as  an  existing  fact  and  not 
on  Information  and  belief);  Mirrltt 
T.  Thompson.  1  HUt  (N,  T.)  660; 
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solvency.'*  But  if  tlie  fanlt  of  the  auretiei  con- 
tributes in  any  way,  together  with  the  above  BCtSi 
to  prevent  the  principal's  sarrender,  they  are  not 
disehaified,  although  they  are  not  liable  where  they 
are  nnaUe  to  produce  the  accused  by  one  of  the  causes 
whieh  the  statute  ree<^;niK8  as  a  snffleient  excuBe.*' 

An  act  of  the  lav  such  as  will  disehai^  bail 
from  the  performance  of  their  undertaking  must 
be  that  of  a  law  t^rative  in  the  state  where  the 
oblation  was  assumed,  and  obl^atory  in  its  effect 
upon  her  authorities^* 

LegialatiTe  act.  The  obligation  of  bail  may  also 
be  discharged  by  the  act  of  the  obligee  in  its  legis- 
lative capacity,  as  where  the  court  before  which 
the  principal  is  bound  to  appear  is  abolished  with- 
out qualification/^  or  where,  in  an  act  amending  the 
rules  of  practice  and  procedure  in  criminal  eases, 
bonds  taken  under  the  old  rules  are  declared  void." 

280]  2.  Alteration  of  Contract  A  material 
alteration  of  the  bond  or  recognieance  after  its 
final  execution,  either  by  erasures,  or  by  striking  out 
or  adding  to  the  same,  without  the  sureties'  knowl- 
edge or  consent,  releases  them;'"  but  an  alteration 
that  does  not  in  any  way  vary  or  change  the  legal 
effect  of  the  instrument  does  not  render  it  invalid.*' 


Peo.  V.  Meyer,  9  Misc.  726  mem.  Id 
NTS  1148  mem  (rule  applied  to  death 
before  forfeiture):  Peo.  v.  MannlnR, 
8  Cow.  (N.  Y.)  297.  18  AmD  451;  Con- 
ner V.  State,  SO  Tex.  94  (where  ac- 
cused died  pending  appeal  and  the 
death  was  proved  before  Judsnient  of 
afllnnance). 

[a]  "The  death  of  the  pilaelp*!  la 
meh  an  xmAvrtmUaa,  after  jndfiMBt 
has  been  obtained  thereon  because  of 
the  nonappearance  of  the  accused  at 
the  trial,  does  not  necesearlly  release 
the  auretles  from  their  obli^tlona." 
U.  S.  T.  Babasa,  19  Philippine  198. 

74.  Richardson  v.  Mclntyre,  20  F. 
Ca».  No.  11.789,  4  Wash.  C.  C.  412; 
Jones  V.  State,  28  Ark.  119. 

[a]  But  nch  dtaohaive  after  liv- 
ing the  bond  doea  not  apply  to  a  debt 
due  to  the  state,  elncp  the  iitatute 
cannot  be  extended  by  Implication  so 
as  to  defeat  the  execution  of  the 
criminal  laws.  Com.  v.  Anderson,  1 
KyL  275,  10  Ky.  Op.  701;  Com.  v.  Mc- 
Millen.  1  XyL  270,  10  Ky.  Op.  6»9. 

75.  State  v.  UcAlliater,  64  N.  H. 
160. 

76.  Taylor  v.  Talntor.  16  Wall.  (U. 
S.)  366,  21  L.  ed.  287  [aft  36  Conn.  242, 

4  AmR  58];  Cain  v.  State.  6E  Ala. 
170. 

77.  Taylor  v.  Talntor.  16  Wall.  (U. 
S.>  3«6,  21  L.  ed.  287  [aff  S6  Conn. 
242,  4  AmR  &8]. 

78.  Doniphan  v.  State,  50  Miss.  64. 

79.  Vincent  V.  Peo.,  25  111.  500; 
Wegner  v.  State,  28  Tex.  A.  419  14 
SW  608;  Burnett  v.  State,  IB  Tex.  A. 
283:  Collins  V.  State,  16  Tex.  A.  274; 
Heath  V.  State,  14  Tex.  A.  213;  Qrant 
V.  State,  8  Tex.  A.  432;  Davis  v.  State, 

5  Tex.  A.  48.  See  generally  Altera- 
tion of  Instruments  2  C.  J.  1168. 

ta]  Ooaaeat  to  alteration^d) 
The  bond  is  not  invalidated  if  the 
sureties  consented  to  the  alterations, 
and  such  consent  may  be  proved  by 
parol  (State  v.  Balrd.  13  Ida.  12«,  89 
P  298):  <2)  nor  are  sureties  released 
where  the  bond  is  filled  up  according 
to  their  directions  after  they  have 
slgmed  the  same  (Brown  v.  Colquitt, 
73  Ga.  59.  54  AmR  867). 

[bl  Inteni&Mtloui  made  before 
the  bond  has  been  signed  do  not  vi- 
tiate It.  Peo.  v.  Busbee.  1  Ida.  88; 
State  V.  ailbert.  10  La.  Ann.  524. 

[c]  After  relMtMw— The  sherifT  has 
no  power  after  ball  is  taken,  the  bond 
approved,  and  the  accused  released,  to 
alter  the  bond  upon  stipulation  with 
the  sureties,  and  for  thetr  protection, 
even  though  It  has  not  been  returned 


Into  the  sheriff's  ofllca. 
Smith,  56  Oa,  439. 

80.  Harris  v.  State,  64  Ind.  2 ; 
Gragg  V.  State.  18  Tex.  A.  295. 

[a]  A  ohuiv*  of  the  unount  there- 
of where  the  recognisance  need  not 
have  been  In  writing  does  not  dis- 
charge the  ball.  Com.  v.  McHenry,  13 
Phlla.  (Pa.)  451. 

81.  Reese  v.  U.  S.,  9  Wall.  (U.  S.) 
18.  19  U  ed.  541  (holding  that,  where 
the  condition  of  a  recognliance  pro- 
vided for  the  personal  appearance  of 
the  person  balled  at  the  next  regular 
term  of  the  court,  and  alao  at  any 
subsequent  term  thereafter  to  be 
held,  etc.,  and  subsequently  a  stipu- 
lation was  entered  upon  the  minutes 
of  the  court,  without  the  knowledge 
of  the  sureties,  for  the  postponement 
of  the  trial  until  the  determination 
of  cases  pending  in  another  court,  by 
this  action  the  bail  were  dlacharved); 
U.  S.  V.  Backland.  3S  Fed.  16<;  State 
V.  Spear.  54  Vt.  B03. 

S3.    Carter  v.  Peo.,  182  111.  A.  77. 

83,  Ib  dvU  eaaas  wm  (UMtaafy*  aee 
supra  S  80. 

84.  U.  8.— U.  a  V.  Marrln.  170  Fed. 
476.    See  also  In  re  James,  18  Fed. 

Ala. — State  V.  Crosby,  114  Ala.  11, 
22     110  [clt  Ingram  v.  State,  27  Ala. 

Ark.— Havla  v.  State.  U  Ark.  SOO. 

37  SW  967. 

aa.~Hartley  v.  Colquitt,  72  Oa. 
351;  West  v.  Colquitt.  71  Oa.  669.  SI 
AmR  277, 

Ky. — Alguire  v.  Com.,  t  B.  Mon. 
349;  McGuire  v.  Cora..  7  KyL  287 
(even  though  defendant  eacapes). 

La.— State  v.  Frith,  14  Ia,  191 
(even  though  the  ceeond  trffense  Is 
not  bailable). 

Miss. — Tedford  v.  State,  67  Miss. 
363,  7  S  352. 

N.  C— State  v.  Holt,  146  N.  C  460, 
69  BE  84. 

[a]  »>a»om  of  ml*.— Although  by 
taking  ball  the  state  parts  with  the 
exclusive  control  of  the  prisoner  and 
consents  that  the  bondsmen  may  ex- 
ercise direct  control  over  him,  yet  It 
is  only  for  the  purpose  of  enabling 
them  to  produce  him  in  court  in  con- 
formity with  their  undertaking,  and 
the  state  retaina  the  right  In  certain 
contingencies  to  resume  the  custody 
of  the  offender,  and  It  cannot  there- 
fore be  claimed  that  the  being  out 
on  ball  operates  as  an  Immunity  from 
an*est  for  a  new  offense.  U.  B.  v. 
Martin,  170  Fad.  478;  In  ra  James,  18 


IftOOMirtani  agXMment  with  prindpaL  An  agree- 
ment between  the  principal  and  the  govenunent,  in- 
consistent with  the  conditions  of  the  bond  or  reeog- 
nixanee,  and  made  without  the  sureties'  knowled^ 
or  consent,  releases  them.** 

AmwiidlTig  the  indictment  or  iaf •rmsUoa,  u  by 
withdrawing  one  of  the  ebargei,  doei  not  roloue 
the  sureties."* 

U  281]  8.  Arrert  and  OttStody  of  PrladtfAl** 
-Hk  Ia  Ottior  ProcMdinp.  The  gnbsequeut  omM 
or  custody  of  the  principal  on  ftnother  ehAi^.  or 
in  other  proeeedittg8»  while  he  ti  out  on  bail,  aoei 
not  operate  ipso  facto  as  a  dtseherge  hii  ball)" 
but  iti  effect  debehdto  apttn  Its  eohtlutian^."' 
Wherci  however,  the  t^moval  of  a  pHeouer  by  a 
oourt  of  competent  Jurtsdictton  beyond  the  «ontnl 
of  his  bondsmen  eonttntieR  through  the  term  at 
which  he  is  bound  to  appear,  thus  rendering  tfaeu 
unable  to  produce  him  at  the  time  and  plaM  set 
for  trial  in  aceordanee  with  the  obligation,  it  cmi- 
stitutes  an  act  of  law  which  discharges  the  sure- 
ties.'" But  until  then  the  rights  and  liabilities  of 
the  bail  are  dormant  only,  and  revive  the  moment 
the  principal  is  free  again.  Thus  if,  while  in  cus- 
tody on  another  charge,  he  escapes,*^  or  is  again 
HeOura  v. 


Fed.  853.  See  also  Taylor  v.  Talntor, 
16  Wall.  (U.  8.)  S6«.  21  L.  ed.  2«7 
[aff  8«  Conn.  242.  4  AmR  58];  State 
V.  Horn,  70  Mo.  466.  36  AmR  497. 

[b]  Onatodr  duTUMT  trial  of  a»- 
other  ladlotmest. — Where  one  was  In- 
dicted under  three  separate  Indict- 
ments, and  gave  three  separate  bonda, 
with  defendants  as  sureties,  for  hta 
appearance  at  the  October  term,  at 
which  time  he  was  acquitted  on  one 
of  the  Indictments,  and  anoth«r  was 
dlamlaaed,  the  sureties  cannot  after- 
ward claim,  on  the  bond  tMlns  for- 
feited for  the  nonappearance  of  ac- 
cused at  the  trtal  of  the  third  Indict- 
ment, that  the  court's  custody  of  de- 
fendant consequent  on  the  trial  of  Ms 
Rrat  indictment  deprived  them  of  hla 
custody,  and  effected  a  dlscharsa  at 
their  covenant  Combs  v.  Com„  IM 
Ky.  385.  45  SW  359,  20  KyL  129. 
80.  See  cases  supra  note  84. 
SB.  U.  8. — In  re  Beavers,  ISl  Pad. 
366  faff  198  U.  8.  77,  96  SCt  67S.  49  L. 
ed.  9S0];  In  re  James.  IS  Fed.  SBt. 

Ga. — Bufflngton  V.  Smith.  M  Oa. 
341;  Cooper  v.  Brown,  10  Ga.  A.  ?»•. 
73  SE  1101. 

Ky. — Com.  v.  House,  IS  Bush  rT*. 
N.  T.— Peo.   V.   Bartlett.    S  mu 
670. 

N.  D.— State  V.  Punk.  SO  N.  J>.  146, 
197  NW  722,  90  LRAN8  Sll,  AnnCas 
1912C  748. 

Tex. — Cooper  v.  State,  6  Tex.  X 
216,  32  AmR  571. 

Va.— Caldwell  v.  Omu  14  Gimtt 
(65  Va.)  698. 

[a]  Thus  the  muamttm  are  rala— ■■ 
(1)  where  the  accused  la  -adfudsed  a 
lunatic  and  conflned  as  such  (Wood  v. 
Com.,  33  SW  729,  17  KyL  107<).  <t) 
or  escapes  on  bis  way  to  the  ftsylom 
(Com.  v.  Fleming.  15  KyL  491),  (9) 
or  where  accused  Is  Illegally  Imprf*- 
oned  even  by  the  auretlea*  own  act 
and  Is  releaaed  therefrom  on  hnbaas 
corpus  (Smith  v.  Com..  91  Ky.  696. 
1«  8W  BS2,  19  KyL  18<). 

87.  State  v.  Crosby.  114  Ala.  11.  ts 
S  110;  Dunlap  v.  SUte,  C«  Ark.  ItS, 
49  SW  849;  Bavia  v.  State.  62  Ark. 
500.  87  SW  957;  State  v.  McAllister. 
54  N.  H.  166;  Wheeler  v.  State,  SS 
Tex.  173;  Allee  v.  State.  28  Tex.  A 
631,  13  SW  991:  Stafford  v.  State,  10 
Tex.  A.  4«  (holding  that  the  fact  tbat 
the  accused  was  in  custody  for  an- 
other and  distinct  offense  at  the  tlaaa 
of  his  escape  does  not  discbarge  teS 
where  he  was  not  In  custody  at  the 
time  his  ball  was  bound  for  hta  ap- 
pearance). 


For  later  caaas,  deveiopneBta  and  okaacas  tn  the  law  aee  cumulative  Annotations,  same  title,        and  note  nvmlMw 
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BAIL 


[6C.J.]  1027 


diMfaaiged  on  bail,'"  and  is  a  firee  man  when  called 
vpoa  his  recfl^gnizanee  to  appear,  hia  bail  an  bound 
to  produce  faim."* 

Lt  another  cotm^.  The  subsequent  arrest  and 
detention  of  the  accused  in  another  conntyj^**  or  his 
trauster  npon  another  charge  to  such  county,'^  does 
not  release  his  sureties,  unless  his  detention  there 
continues  ontU  after  the  date  for  his  appearance.'^ 
It  has  been  held  that  it  is  incumbent  upon  the  bail, 
in  order  to  render  such  arrest  effective  in  their 
discbai^,  to  make  such  communication  to  the  court 
in  which  they  are  bound  as  will  place  the  prisoner, 
although  in  custody  elsewhere,  substantially  and 
practically  within  its  power."'  And  it  hag  also  been 
held  that  the  bail  might  and  should  petition  for 
a  writ  of  habeas  corpus  for  that  purpose."^ 

la  anothsr  state.  In  their  internal  relations  the 
states  of  the  Union  are  foreign  to  each  other,  and 
the  act  of  one  cannot  operate  to  defeat  an  obliga- 
tion incurred  to  another;  and  hence  if  the  per- 
formance of  a  recognizance  is  rendered  impossible 
by  the  imprisonment  of  the  principal  in  another 
state,  it  is  not  such  an  act  of  law  as  will  disebarge 
bail,"  and  tbis  mle  baa  been  held  to  apply  to  ^e 


88.  West  T.  Colquitt,  71  Oa.  559, 
51  AtnR  277  (holding  that  the  m«re 
arrest,  discontinued  by  ball  in  a  sec- 
ond case  does  not  annul  the  first 
bond.  The  moment  the  principal  Is 
released  on  the  other  ball  the  first 
bond  Is  ofwratiTe  again.  Whichever 
case  is  tried  first,  ir  It  results  In  im- 
prisonment, the  sureties  for  the  other 
are  discharged;  but  so  long  as  the 
state  has  not  the  man  in  her  custody 
the  ball  In  each  case  Is  bound).  See 
aim  Peo.  v.  Robb.  98  Hloh.  »T.  67 
NW  217  (holding  that  where  the  ac- 
'  cused  was  detained  out  of  court  to 
pay  a  fine  on  another  charge  and  the 
time  of  detention  did  not  exceed  five 
minutes  ball  were  held  responsible 
upon  their  obligation), 

Sa.  State  V.  McAllister,  54  N.  H. 
156:  Bishop  V.  State,  16  Oh.  St.  419 
<  boldlns  that  the  sureties  are  not 
releaaed,  although  the  accused  was 
arrested  as  an  escaped  convict  and 
was  lawfully  in  the  custody  of  the 
warden  of  the  penitentiary,  provided 
he  was  at  large  and  might  have  ap- 
peared In  court). 

State  V.  Uerrihev,  47  Iowa 
112,  2»  AmR  4«4. 

91.  Stallord  T.  State,  10  Tex.  A. 
46. 

M.  Peo.  V.  BarUett,  8  Hill  (N.  T.) 
670;  State  v.  Punk,  <N.  D.)  127  NW 
722;  IT.  S.  V.  Bonoan,  22  Philip- 
pine 1. 

98.  State  v.  Merrlhew,  47  Iowa  112. 
29  AmR  464;  Algulre  v.  Com.,  3  B. 
Uon.   (Ky.)  349. 

•4.  Ingram  v.  SUte,  27  Ala.  17. 
fa]  Vhm  fact  that  tke  prlnolpal 
WM  amated  uid  detalaad  In  aaotber 
mmnty  Is  not  a  sufficient  excuse  for 
Kls  nonappearance.  The  power  of  the 
surety  Is  coextensive  with  the  limits 
■yt  the  state.  If  necessary  the  surety 
;ould  petition  for  and  obtain  a  writ 
3f  hftbeas  corpus  ad  subjiciendum. 
He  Is  clothed  with  all  the  power  nec- 
tMsary  to  enable  him  to  fulfill  his 
andertaklns.  Mix  v.  Peo.,  26  111.  82; 
3rown  v.  Pea,  26  111.  28. 

M.  U.  S.— U.  R  V.  Marrln,  170 
fe^.  476;  U.  8.  v.  Van  Possen,  28  F. 
;a.8.  No,  16,607,  1  Dill.  406. 

Ala. — Cain  v.  State,  55  Ala.  170 

Ky. — Hall  V.  Com.,  45  SW  458.  20 
CyL  98;  Tarbrough  v.  Com..  89  Ky. 
Bl.  12  SW  148,  11  KyL  851.  25  AmSR 
24;  Wlthrow  v.  Com.,  1  Bush  17. 

Mo. — State  v,  Horn,  70  Mo.  466,  85 
.  iiiR  437. 

^.I-igbr-— KUii     State,  18  Nebr.  875, 
E   NW  619. 
Vman. — ^Darlne     State,  6  Sneed  122. 


96.  Adler  v.  State,  36  Ark.  617,  87 
AmR  48. 

97.  Taintor  v.  Taylor,  36  Conn. 
242,  4  AmR  58  [aff  16  Wall.  (U.  S.) 
366.  21  U  ed.  287]  (holding  that, 
where  on  a  requisition  one  Is  deliv- 
ered upon  suit  to  another  state,  tried, 
convicted,  and  sentenced  to  imprison- 
ment for  a  long  term  of  years,  it  Is 
not  an  act  of  law  which  renders  the 
I»erformance  Impossible,  and  there- 
fore excuses  foilura,  Btnoe  such  law 
must  be  one  operative  In  the -state 
where  the  obligation  was  -assamed 
and  obligatory  In  this  respect  ui»on 
the  authorities).  See  also  Ingram  v. 
State,  27  Ala.  17  (where  the  ball  were 
held,  although  the  delivery  was  after 
escape  from  his  bail,  but  the  dema^id 
was  not  on  the  same  charge) ;  State 
V.  Burnham,  44  Me.  278  (where  the 
principal  was  arrested  in  a  n^ghbor^ 
ing  state  on  a  requisition,  and  ball 
were  held), 

98.  Peo.  V,  Moore,  4  N.  Y.  Cr.  205 
(holding  that,  where  the  governor  of 
a  state  delivers  over  to  the  authori- 
ties of  another  state,  upon  tlieir 
requisition,  a  person  who  at  the  time 
Is  under  ball  on  a  criminal  tdiarge, 
such  act  dlseharges  the  bail  from  his 
reeosnisance) ;  State  v.  Allen,  2 
Humphr.  (Tenn.)  268. 

99.  Ala.— Miller  v.  State,  158  Ala. 
73.  48  S  366,  20  LRANS  861;  State  v. 
Posey,  79  Ala.  45. 

Ark. — State  v.  Jones.  29  Ark.  127. 

Ind. — State  v.  Osbom,  156  Ind.  385, 
S8  NB  491. 

Iowa. — State  v.  Orsler,  48  Iowa  343 
(prisoner  arrested  on  Indictment  sub- 
sequently found);  State  v.  Holmes, 
28  Iowa  458. 

Ky.— Com.  v.  Skaggs.  152  Ky.  268. 
153  SW  422,  44  LRAX8  1064;  Mediln 
V.  Com.,  11  Bush  605;  'C:om.  v.  Cole- 
man, 2  Mete  382;  Orimes  v.  Com.,  8 
Ky.  Op.  741. 

Nebr.— Smith  v.  State,  12  Nebr.  309, 
11  NW  317. 

R.  I.— Ex  p.  Mariano.  34  R.  L  634. 
84  A  1088. 

Tex. — Peacock  v.  State,  44  Tex.  11; 
Foster  v.  State,  38  Tex.  Cr.  372,  48 
SW  80.  To  same  effect  Carleton  v. 
State,  45  Tex,  Cr.  73,  73  SW  1044. 

See  State  v.  Taylor.  136  Mo,  462,  37 
SW  1121. 

[a]  Thus  the  snretlss  an  released 
(1)  where  the  accused  who  has  given 
a  recognisance  to  appear  and  answer 
an  Indictment,  and  abide  the  court's 
Judgment,  after  sentence  Is  prf>- 
nounced  on  him  Is  Immediately  talcen 
into  the  sheriff's  custody,  and  subse- 


flonfinement  of  a  Innatie  in  another  state,""  or 
where  the  accused  is  d^vered  upon  requisition  to 
another  state  where  he  is  tried,  convieted,  and  sen- 
tenced to  imprisonment,"'  although  it  has  been 
held  that  in  the  latter  case  the  bail  will  be  dis- 
chained.'* 

282]  b.  Rearrest  on  Same  Oharge.  Where, 
after  giving  bail,  the  prisoner  is  rearrested  or  or- 
dered into  custody  on  the  same  chaise  or  for  the 
same  offense,  his  sureties  are  discharged,"*  as  the 
only  consideration  on  the  undertaking  accruing  to 
the  sureties  is  their  custody  of  the  principal,  and 
when  this  consideration  fails  their  liability  ceases;* 
nor  are  they  liable  where  the  prisoner  escapes  after 
such  arrest.'  But  it  has  been  held  that  the  rule 
does  not  apply  where  the  state  has  only  temporary 
custody;'  where  the  surety  binds  himself  for  merely 
a  portion  of  the  total  bail,  and  the  prisoner  is  re- 
taken to  compel  them  to  keep  good  the  additional 
security;*  where  the  rearrest  is  under  a  second  in- 
dictment, although  based  on  the  same  transaction  as 
the  first;"  or  where  an  attempted  arrest  eauaes  the 
accused  to  conceal  himself." 
BMrrest  nuut  be  local.  The  rearrest  of  the  prin- 

quently  Is  permitted  to  depart,  with 
the  court's  leave,  to  obtain  money  to 
pay  his  fine  (State  v.  Zlmmermann, 
112  Iowa  5.  83  NW  720),  or  (2) 
where  he  Is  in  the  state's  custody  at 
the  time  his  appearance  Is  required 
(McOulre  v.  Com.,  7  KyL  287). 

[b]  Bsatrsst  cf  ths  prlBcdpai  and 
bail  thsrsimon  discharges  the  prior 
sureties.  Roberts  v.  State,  28  Tex.  A. 
64,  2  SW  622:  Llndley  v.  State,  11  Tex. 
A.  120. 

1,  ,ftoil«r  V.  State,  71  Ark.  488,  76 
SW  551;  Wilson  v.  Pea,  10  HI.  A. 
357:  Wheeler  v.  State,  89  Kan.  163. 
17  P  856. 

[a]  Beason  for  and  extent  of  rule. 
—(1)  The  state's  custody  on  rear- 
rest is  actual,  not  constructive,  and 
the  bail  have  no  control  over  the  per- 
son accused  and  hence  rest  under  no 
liability.  State  v.  Holmes.  23  Iowa 
458.  (2>  The  right  of  bail  to  the 
custody  of  defendant  Is  impaired, 
even  by  giving  the  sherilT  the  custody 
of  the  prisoner  to  be  transmitted  to 
the  sheriff  of  the  county  to  which  a 
change  of  venue  Is  ordered.  State  t. 
Jones,  29  Ark.  127. 

a.  Smith  V.  Kitchens.  61  Qa^  168, 
21  AmR  232;  State  v.  Holmes,  23  Iowa 
4S8;  Medlln  v.  Com.,  11  Bush  (Ky.) 
605;  Peo.  V.  Stager,  10  Wend.  (N.  T.) 
431.  See  also  Thinlap  v.  State,  66 
Ark.  106,  49  SW  349  [cit  Havls  v. 
State,  62  Ark.  500,  37  SW  957]. 

[a]  Bsoape  after  rMeass  br  order 
of  ooiut  made  without  the  sureties' 
application  or  knowledge  after  de- 
livery of  the  prisoner  into  custody 
by  a  prior  order  operates  to  discharge 
the  sureties.  Peo.  v.  McReynolds,  102 
Cal.  308,  36  P  590.  See  also  Reese  v. 
U.  S,,  9  Wall.  (U.  S.)  13,  19  L,  ed. 
641;  State  v.  Orsler,  48  Iowa  343. 

[b]  Arrest  and  mobs*  aftsr  Hmm 


[b]  Arrest  and  mobm  ansr  Hmm 
for  avpearawM  as  not  dlscharglnK 

bail  see  Com.  v.  Branch.  1  Bush 
(Ky.)  69.  ^ 

3.  Com.  V.  Thompson.  9  KyL  439. 

4.  U,  S,  V.  Atwill,  24  F,  Cas.  No, 
14,475.  Compare  Ex  p.  Mariano,  34 
R.  I.  534.  84  A  1086  (holding  thaL 
where  a  defendant,  on  being  ordered 
to  furntab  additional  ball,  falls  to  do 
so,  and  Is  committed  to  Jail  for  such 
failure,  the  obligation  upon  the  re- 
cognlcance  already  given  is  dis- 
charged). 

5.  Foster  v.  State,  38  Tex.  Cr.  372, 
43  SW  80, 

e.  State  V.  Osbom.  166  Ind.  885, 
68  NE  491  (holding  that  the  fact  that 
the  state.  In  trying  to  arrest  the  ac- 
cused on  an  Indictment  in  another 
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sipal,  however,  in  order  to  operate  as  a  diaehaxge  of 
the  bail,  must  be  made  in  pnrsnance  of  tiie  proper 
authority;  if  made  witbont  sneh  authority  the 
arrest  is  ill^al,  and  cannot  operate  as  an  act  of 
lav  to  diseha]^e  him nor  does  a  negligent  attempt 
to  rearrest  operate  as  a  discharge.' 

Snhaeqiieiit  rdease  of  prindp^  The  bail  having 
been  released  by  the  rearrest,  nothii^  short  of  a 
new  obligation  will  again  bind  them,  and,  although 
the  principal  is  subsequently  released  or  escapes,' 
or  the  order  committing  him  to  the  custody  of  the 
sheriff  is  set  aside,^"  the  liability  of  the  snretiea  is 
not  revived. 

The  failure  of  the  court  to  order  the  principal 
into  custody  after  an  indictment  is  returned  or  in- 
formation filed  does  not  diachai^e  the  sureties, 
where  it  is  within  the  discretion  of  the  court  whether 
it  shall  make  such  an  order.*^ 

283]  c.  Under  Federal  Authority.  The  sub- 
sequent arrest  of  the  principal  by  the  federal  au- 
thorities on  the  same  charge  for  which  he  had  been 
arrested  and  given  bail  in  the  state  court  operates 
as  a  dischai^e  of  the  bail.''  But  the  fedcraJ  court 
will  not  discbarge  bail  because  the  principal  is  con- 
fined in  jail  under  process  of  the  state  court;"  and 
it  has  been  held  that  the  arrrat,  trial,  conviction, 


and  imprisonment  of  one  at  laige  on  bail  in  a  asm 
in  a  federal  eonrt  by  Uie  oonrta  of  another  stats 
where  he  voluntarily  went  knowing  prior  indict- 
ments were  there  pending  against  him  do  not  dii> 
charge  the  bail.^* 

284]  d.  Under  BCmtary  AntSioitty.  When- 
ever public  necessity  requires  a  declaration  of  mir- 
tial  law,  or  the  drafting  of  persons  for  militsry 
service,  and  the  principal  is,  by  sneh  authority, 
taken  from  the  custody  of  his  bail  so  that  they 
cannot  perform  their  obligations,  they  are  di»- 
charged.**^  But  the  voluntary  enlistment  of  Um 
principal  into  military  service,  after  giving  bail, 
does  not  release  the  sureties,'*  although  it  has  been 
held  otherwise  where  the  principal  was  unable  to 
obtain  a  furlough  at  the  time  he  should  have  ap- 
peared.'^ It  has  also  been  held  that  the  sureties 
are  not  released  by  the  transfer  of  the  principsl 
from  the  state  eonrt  into  military  custody  in  m- 
other  state,"  or  where  the  sureties  take  the  prin- 
cipal out  of  the  county  to  offer  him  as  a  snbetitate 
and  he  is  seized  by  the  military  authorities  as  a 

[%  285]  4.  FaUnre  to  Indict  Recurring  to  the 
general  principle  that  the  condition  of  the  reeo^ 
nizanee  should  be  performed,  it  follows  that,  if  tw 


county  for  the  same  crime,  had  there- 
by caused  him  to  conceal  himself,  so 
that  the  sureties  were  unable  to  per- 
form their  oblifratton,  did  not  dis- 
charge them  from  liability). 

T.  Ingram  v.  State,  27  Ala.  17 
(holding  that,  after  defendant  has 
been  arrested  on  a  criminal  charge 
and  has  given  bail,  the  magistrate 
has  no  authority,  on  the  supposition 
that  his  ball  are  insufflcient,  to  cause 
him  to  be  rearrested  for  the  same  of- 
fense, and  such  irregular  rearrest 
therefore  Is  no  discharge  of  his  ball) ; 
State  V.  Osbom,  165  Ind.  386,  68  NB 
4SS:  Chappell  v.  State,  SO  Tex.  613 
(holding  that.  Where  a  defendant  on 
ball  was  rearrested  by  the  sheriff  on 
a  capias  issued  by  the  clerk,  and  es- 
caped, and  the  bond  was  forfeited,  the 
act  of  the  clerk  was  without  author- 
ity, and  the  arrest  by  the  sheriff  was 
improper,  and  could  not  be  considered 
an  act  of  the  law). 

[a]  XXL  Xentvoky,  however,  it  has 
been  held  that.  If  a  Justice  has  au- 
thority to  order  the  rearrest  of  the 
principal,  his  act  will  operate  as  a 
discharge  of  the  sureties;  even 
though  the  exercise  of  this  authority 
is  Illegal.  Medlln  v.  Com..  11  Bush 
606,  606  (where  the  court,  speaking 
of  the  act  of  the  Justice,  said: 
even  If  it  was  Illegal,  as  these  on- 
cers and  that  tribunal  had  the  power 
to  do  these  acts,  the  illegal  exercise 
of  their  power  does  not  render  the 
acta  void.  The  ball  were  compelled  to 
submit  to  the  proceedings  and  the 
decision  of  the  second  examining 
court,  and  as  they  were  thereby  de- 
prived of  the  custody  of  the  accused 
they  must  be  considered  as  having 
been  discharged  from  the  obligations 
of  their  bond"):  Com.  v.  Bronson.  14 
B.  Mon.  361. 

rb]  A  iMdl  warraxi  ts  not  neces- 
sary when.  In  the  discretion  of  the 
court,  one  on  trial  for  felony  is  or- 
dered Into  custody.  State  v.  Shaw, 
73  Vt.  149,  50  A  863. 

B.  Peo.  V.  Baton,  41  (Tal.  667  (hoM> 
Ing  that  the  facta  that  after  a  re- 
cognisance had  been  taken  the  ball 
was  raised  and  a  new  order  of  arrest 
was  Issued,  and  that  the  otRcers  were 
so  negligent  In  their  proceedings  that 
the  accused  abnconded  before  he 
could  be  rearrested,  did  not  discharge 
the  sureties  from  their  liability).  See 
also  Infra  I  289. 

S,   State  V.  Foeey,  79  Ala.  46;  Stata 


V.  Holmes.  23  Iowa  468;  Smith  V. 
State.  12  Nebr.  309,  11  NW  817. 

[a]  Bvea  tlunvh  tke  pvtaoaw  la 
eXToneouljr  discharged  by  legal  au- 
thority, the  bail  are  discharged.  Com. 
V.  Bronson,  14  B.  Mon,  (Ky.)  361. 

10,  Feo.  V.  Mc Reynolds,  102  Cal. 
308,  88  P  690  (holding,  where  the 
principal  appeared  according  to  the 
condition  of  the  recognisance  and  was 
ordered  by  the  court  Into  the  custody 
of  the  sheriff,  and  afterward  the 
court,  on  motion  of  the  district  at- 
torney, without  the  application, 
knowledge,  or  consent  of  the  sureties, 
made  another  order  setting  aside  the 
former  order,  whereupon  the  prlncl- 
pal  absconded,  that  the  order  of  the 
court  committing  the  principal  to  the 
custody  of  the  sheriff  released  his 
sureties,  and  that,  having  been  re- 
leased, they  could  not  again  be  bound 
without  their  own  consent). 

11.  Shrlver  v.  state,  32  Okl.  607. 
122  P  160. 

la.  Com.  v.  Overby,  80  Ky.  208,  8 
KyL  704,  44  AmR  471  [overr  Com.  v. 
House,  13  Bush  679]  (holding  that 
ball  are  discharged  by  the  arrest 
upon  the  same  charge  In  the  same 
state  by  federal  authorities  and  in- 
carceration in  another  state). 

IS.  U.  S.  V.  French,  26  P.  Cas.  No. 
16,166.  1  Gall.  1  (holding  that,  where 
a  person  under  ball  to  appear  in  the 
United  States  court  la  In  confinement 
under  process  of  a  state  court,  the 
United  States  court  has  no  power  to 
bring  him  before  it  on  habeas  corpus, 
so  that  he  may  be  surrendered  by  his 
bail,  but  It  can  and  will  respite  the 
recognizance);  TJ.  S.  v.  Van  Fossen, 
28  P.  Cas.  No.  16.607,  1  Dill.  406. 

14.    U.  8.  V.  Marrln.  170  Fed.  476, 

IB.  Beldlng  v.  State,  25  Ark.  316, 
99  AmD  814,  4  AmR  26  (holding  that 
the  sureties  are  released  where  the 
accused  is  imprisoned  by  an  order  of 
the  military  officer  under  a  provi- 
sional government):  Com.  v.  Webster. 
1  Bush  (Ky.)  616  (holding  that, 
where  the  principal  was  arrested  and 
removed  from  the  county  by  order  of 
a  provost  marshal,  an  officer  of  the 
United  States  government,  and  the 
sureties  were  thereby  deprived  of  the 
power  to  surrender  him,  they  could 
not  be  held  responsible  for  the  Allure 
of  the  principal  to  appear);  Vincent 
v.  Com.,  1  Ky.  Op.  462. 

is.  SUte  V.  Scott,  30  Iowa  68; 
Harrington  v.  Dennie,  IS  Mass,  93; 


Z<amphlre  v.  Bute,  73  N.  H.  4SS.  62  A 
786,  6  AnnCas  616  and  note. 

[a]  ■aUstaMBt  la  tks  usnr  kr  tte 
vrtaolpal  wlthovt  tlw  ksowlWrn  m 
oonaent  of  Us  sn»ea— ,  whereby  b« 
becomes  subject  to  military  JorU- 
dlctlon  and  is  without  the  Jurisdlctloa 
of  the  state  or  the  reach  of  his  sure- 
ties at  the  time  of  the  forfeiture,  a* 
that  he  cannot  be  taken  by  habeas 
corpus  or  otherwise,  has  been  decided 
not  to  release  the  sureties.  OIngrfcft 
V.  Feo.,  34  111.  448;  Wlnninger  r. 
SUte,  28  Ind.  228. 

[b]  Avaoittr  of  sivU  oovrtB  tnm 
■oldlen,— In  Huggfns  v.  Peo^  St  HL 
241,  248,  a  soldier  In  the  eerrtee  of 
the  United  States  while  on  a  forloitgh 
was  arrested  on  a  criminal  olwrge 
and  gave  ball.  •  Before  the  time  for 
his  appearance  he  rejoined  his  regi- 
ment which  was  ordered  out  of  tbc 
state,  and  the  sureties  pleaded  tkn 
as  a  release  of  their  liability.  Tbe 
court  said;  ''Soldiers  in  the  servlee 
of  the  United  SUtes  are  not  exempt 
because  of  such  service  from  tril 
and  punishment  by  the  State  courts, 
for  violation  of  the  criminal  laws  of 
a  State.  If  their  military  mperlors 
permit  their  arrest,  the  State  courts 
thus  acquire  Jurisdiction  of  tbelr  po^ 
sons.  True,  in  a  district  where  mar- 
tial law  prevails,  the  military  author- 
ities may  wrest  them  from  the  graq 
of  the  SUte  tribunals,  but  if  ttacy  d» 
not  choose  to  do  this,  those  trlboBSls 
will  proceed  to  try  them  as  they 
would  try  persons  In  civil  Ufa. 
arrested  soldier  cannot  by  his  owa 
act  take  from  the  court  Its  power, 
so  long  as  his  millUry  supwlors  ac- 
quiesce. It  follows,  therefore,  thai 
if  an  arrested  soldier  Is  surrendered 
or  abandoned  by  the  military  to  tb* 
civil  authority,  he  cannot  relieve  hte- 
self  from  arrest  by  giving  bail,  sad 
then,  having  volunUrily  placed  bfB- 
self  again  under  the  mUltary  Juris- 
dietlon.  Insist  that  his  ball  is  Os- 
charged  by  the  principle  of  vta 
Jor."   See  also  Army  and  Navy  I  IS2. 

17.  Com.  v.  Terry.  2  Duv.  (Ky.)  3S3: 
Peo.  V.  CJushney.  44  Barb.  (N.  Y.)  11»; 
Peo.  V.  Cook,  SO  HowPr  (N.  T.)  Ill- 

IS.    State  V.  Davis,  IS  S.  C  SS. 

[a]  Bat  baU  are  ao«  eattllat  «• 
have  the  bote  la  asottev  atato  astil 
a  sentence  or  court  martial  has  bsea 
compiled  with.  U.  8.  BtAsv^  > 
Teates  (Pa.)  37. 

18l   Shook  V.  PMh,  1*  HL  443. 


For  later  ceewii  davalopmentB  and  ohaifM  in  the  law  see  eumulatlvs  AnnoUtlons,  Bam*  tltlerp^ge  and  note  mraAsr. 
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pruicq)a]  fails  to  appear  according  to  the  obligation, 
the  bond  or  reeognisance  ib  fo^eited  whether  or 
not  there  is  an  indictment  or  information,  for  ordi- 
narily the  discharge  is  a  matter  for  the  court  and 
dosa  not  result  as  of  course  from  failure  to  indiet 
or  to  proceed  by  information^'"  and  this  rule  gov- 
eni3  where,  upon  failure  to  mdict,  the  accused  is 
ordered  to  appear  before  a  second  grand  jury."* 
But,  if  the  principal  appears  and  remains  in  court 
untU  after  the  grand  jury  hare  been  disehai^d, 
the  court  will  usually  release  him  and  his  sureties 
from  their  obligation,  unless  some  proper  reason  ex- 
ists why  such  discharge  should  not  be  entered;'* 


and,  imder  some  statutes,  if  no  indictment  is  found 
or  information  filed  at  the  first  term  after  the  ad- 
mission to  bail,  and  no  order  of  continuance  of  the 
prosecution  ia  made,  the  bail  are  entitled  to  a  dis- 
charge."' 

[%  286]   6.  Indictment  for  Another  Offense.  The 

sureties  have  a  right  to  stand  upon  the  terms  of 
their  obligation,  and  therefore,  if  the  recf^izanee 
is  to  answer  an  indictment  for  one  offense,  the  baU 
are  not  liable  for  the  failure  of  their  principal  to 
appear  and  answer  to  an  indictment  for  an  offense 
of  an  entirely  different  character  or  class,'*  where 
there  is  nothing  tending  to  identify  the  two  crimes 


so.  Ala. — state  v.  Fuller,  128  Ala. 
45.  SO  8  S0«;  State  v.  Kyle,  99  Ala. 
268,  IS  S  6S8. 

Ark.— Pack  v.  State.  23  Ark.  tl5. 

111.— Mooney  v,  Peo..  81  HI.  134; 
O'Brien  v.  Pea,  41  111.  466;  Wheeler 
V.  Peo,  89  111.  480;  Garrison  v.  Peo, 
21  IlL  686;  Chumaeero  v.  Peo.,  18  IlL 
405. 

iDd. — Fleece  v.  State,  25  Ind.  384; 
State  V.  Cooper,  2  Blackf.  226;  Adair 
T.  State.  1  Blackf.  200. 

Ky.— Hinkson  v.  Com.,  14  KyL  203. 

La.— State  v.  Plasencia,  6  Rob.  441, 
41  AmD  271  (not  absolved  by  omis- 
sion of  the  state  to  proceed;  appear- 
ance \B  only  protection). 

Uo. — State  V.  Boehm,  184  Mo.  201, 
83  SW  477;  State  v.  Hllleaps.  69  Mo. 
3&9:  State  v.  Hoeffner,  S8  Mo.  A.  164. 

N.  J.— State  V.  Stout,  11  N.  J.  L. 
1S4. 

N.  T.— Champlaln  t.  Peo..  2  N.  T. 
S2. 

Pa. — Com.  V.  Hanrey,  36  Pa.  Super. 
285;  Com.  v.  Schults,  26  Pa.  Co.  228; 
Com.  V.  McAnany.  3  Brewst.  292. 

S.  C— State  V.  Fitch,  11  8.  C.  I* 
6S8  (holding  that  the  return  of  a 
grand  Jury,  "no  bill,"  does  not  entitle 
defendant  and  his  bail  to  their  dis- 
charge as  a  matter  of  course,  as  a 
new  bill  may  be  preferred  without  as- 
signing any  cause). 

Tex. — McCoy  v.  State,  37  Tex.  219; 
State  V.  Cocke,  37  Tex.  165;  Coleman 
V.  State,  32  Tex.  Or.  695,  26  SW  286. 
But  In  this  state,  under  Code  Cr. 
Proc.  art  452  div  4,  defendant  and 
his  sureties  are  entitled  to  be  dla- 
charged  tf  no  indictment  la  found 
agralnat  tbe  principal  at  the  term  of 
court  at  which  he  Is  recognized  to 
appear  and  the  prosecuting  attorney 
does  not  show  good  cause  for  further 
holding  him,  supported  by  affidavit  as 
required  by  art  692.  Jones  v.  State, 
11  Tex.  A.  412. 

"The  defendants  to  the  scire  facias 
were  hts  jailers;  while  in  tbetr  cus- 
tody he  was  as  much  subject  to  the 
call  of  the  court  as  If  confined  within 
prison  walls;  and  the  securities  had 
no  more  right  to  excuse  his  attend- 
anca  upon  court,  on  account  of  no  In- 
dictment existing,  or  being  preferred 
a-SAlnst  him,  than  the  Jailer  of  the 
county  would  have  to  release  from 
confinement,   without   an   order  of 
court,  one  committed  to  Jail  to  await 
the  action  of  the  grand  Jury,  because 
lie  might  suppose,  or  had  been  In- 
jTomiea  that  no  bill  had  been  preferred, 
nrbe  plea  rests  upon  the  Idea  that,  as 
tts«re  was  no  Indictment  of  assault 
AXid  battery  against  Nathan  S.  Pack, 
there  was  nothing  for  him  to  answer 
-to.  and  that  it  was  useless  for  him  to 
appear  before  the  court.    That  might 
bo,  but  of  this  the  court  was  to  Judge. 
Me   was  In  law  as  much  obliged  to 
perform  the  condition  of  the  recognl- 
B£K.nce  without,  as  wllh  an  Indictment 
s.«ilnBt  him."    Pack  v.  Stote,  23  Ark. 
2  3  6,  288. 

CaJ  Xn  Qta^  It  was  held  that  the 
superior  court  nas  no  .Jurisdiction  be- 
roz'e  indictihent  or  presentment,  and 
ttxst  no  forfeiture  of  a  recognisance 
;a.n  he  taken  before  an  Indictment  or 
vr-eMnttnent  against  the  principal  has 


been  found.  Uoeth  v.  Cobb,  18  Oa. 
314. 

SI.   Bz  p.  Isbell.  11  Nev.  296. 

[a]  WhsM  Oafaadant,  iwon  a  pr*- 
Uwlaarr  lavMtlntloa,  Is  hound  onar 
to  await  the  aetfon  of  the  grand  Jury, 
end  his  recognizance  Is  continued  for 
his  appearance  at  the  next  term  of 
the  court,  and  from  term  to  term 
thereafter  until  discharged  by  law, 
the  failure  of  the  grand  Jury  at  the 
next  term  of  said  court  to  prefer  an 
Indictment  against  him  does  not  dis- 
charge the  sureties,  when  it  appears 
that  the  case  against  defendant  was 
regularly  entered  on  the  docket,  and 
the  order  of  oontlnuance  was  duly 
made.  State  t.  Puller,  128  Ala.  46, 
30  8  606. 

[b]  Where  an  aomiMd  WM  held 
OTtr  to  tlie  next  turn  of  the  court, 
and  the  grand  Jury  summoned  for 
that  court  found  no  Indictment 
against  him.  but  the  court  ordered 
the  charge  to  be  again  submitted  to 
the  grand  Jury,  and  that  the  accused 
should  stand  on  the  ball  previously 
given  before  the  examining  court,  the 
sureties  on  the  bond  were  not  re- 
leased. Walker  v.  Com.,  79  Ky.  292, 
2  KyL  197. 

88.  Fleece  v.  State,  26  Ind.  384; 
Wilson  V.  State,  6  Blackf.  <Ind.)  212; 
State  V.  Cooper.  2  Blackf.  (Ind.)  226; 
Adair  V.  State.  1  Blackf.  (Ind.)  200. 

[a]  Zsntnoky.— By  S  116  of  the 
criminal  code  of  Kentucky,  "unless  an 
Indictment  be  found  at  the  term  of 
the  court  next  after  the  flret  submis- 
sion of  the  cbarge  to  the  grand  Jury, 
the  defendant  shall  be  discharged 
from  custody,  or  exonerated  from 
ball,  unless,  for  cause  shown,  the 
court  shall  otherwise  direct."  In 
Com.  V.  Roberts,  4  Mete.  219,  220,  it 
was  held  that  It  was  the  duty  of  the 
court,  on  the  report  of  the  grand  Jury, 
without  finding  a  true  bill,  to  have 
entered  of  record  the  discharge  of 
defendant  and  the  exoneration  of  the 
bail,  unless  there  had  existed  some 
reason  for  directing  otherwise;  and 
where  such  reasons  are  not  entered 
of  record  the  ball  are  discharged.  See 
also  Hall  v.  Com.,  30  SW  877,  17  KyL 
231  (where  the  indictment  was  filed 
away,  and  the  order  making  such 
disposition  of  it  was  not  Indexed  on 
the  order  book.  It  was  held  that  the 
surety  could  not  be  charged  with 
negligence  In  not  ascertaining  what 
disposition  had  been  made  of  the  in- 
dictment, and  his  failure  to  produce 
the  accused  at  the  next  term  of  tbe 
court  was  not  a  ground  for  forfeit- 
ure) ;  Com.  V.  Bllncoe,  3  Bush  12 ; 
Bryant  v.  Com„  3  Bush  9;  Rlon  v. 
Com..  1  Duv.  236. 

83.  Rogers  v.  State.  79  Ala.  59 
(holding  that  where  the  condition 
was  to  appear  at  the  next  term  and 
from  term  to  term  thereafter  until 
discharged  by  law,  and  there  was  no 
Indictment  had  and  no  forfeiture 
taken,  nor  was  the  case  continued, 
the  sureties  were  discharged);  Bry- 
ant v.  Com..  3  Bush  <I^.)  9  (where 
no  indictment  was  found  or  order 
made  for  resubmission  or  for  dis- 
charge of  the  accused,  and  it  was 
held  error  to  forfeit  the  bond) ;  Hink- 


son v.  Com.,  14  KyL  203  (whera  It 
was  held  that,  where  the  accused  Is 
held  for  trial  by  an  examining  court 
and  discharged  on  bail,  the  sureties 
In  the  ball  bond  undertaking  that  he 
will  appear  In  the  trial  court  at  Its 
next  term,  the  failure  of  the  grand 
Jury  to  Indict  at  the  first  term  does 
not  release  the  ball,  as  It  Is  only  on 
tbe  dismissal  of  the  proseoutlon  by 
the  grand  Jury,  or  on  its  failure  to 
Indict  at  the  second  term,  that  the 
bail  are  released);  State  v.  Doane,  30 
La.  Ann.  1194  (holding  that  the  sure- 
ties were  entitled  to  release  after  the 
discharge  of  the  grand  Jury  at  the 
first  term)  7  State  v.  Mackey,  65  Mo. 
51  (where  the  prisoner  attended  dur> 
ing  the  term  named  without  any 
measures  being  taken  to  commit  him. 
or  otherwise  to  secure  his  appear- 
anoe,  and  It  was  decided  that  ball 
were  released). 

[a]  A  fkUnn  to  InOlet  tha  vUncft- 
pal  utn  tha  prMMAtlOB  is  Wrsd 
by  prescription  releases  the  bonds- 
men. Louisiana  Soc,  etc.  v.  Moody. 
Ill  La.  199,  35  S  516. 

[b]  In  Washiagton  Balllnger  An- 
not.  Codes  &  St.  9  6910  provides  that, 
when  a  person  has  been  held  to  an- 
swer. If  an  Indictment  Is  not  found 
or  an  Information  filed  against  him 
within  thirty  days,  the  court  must 
order  the  prosecution  dismissed,  un- 
less good  cause  to  the  contrary  Is 
shown.  A  month  after  one  was  held 
to  answer  a  criminal  charge,  he 
moved  that  the  prosecution  be  dis- 
missed. No  Infornuitlon  or  Indict- 
ment was  filed  until  more  than  three 
months  after  accused  was  held  to 
answer,  and  subsequently,  beeause 
of  his  nonappearance,  his  bail  bond 
was  forfeited,  and  Judgment  entered 
thereon,  and  thereafter  the  prosecu- 
tion confessed  the  motion  of  accused 
for  a  dismissal  of  the  proseoutlon; 
the  forfeiture  of  the  bond,  and  entry 
of  Judgment  thereon,  was  error. 
State  V.  Lewis,  35  Wash.  261.  77  P 
198. 

[c]  Order     of  oontlanaBo*. — In 

Texas  Code  Cr.  Proc.  (1895)  art  488 
aubd  4,  exonerating  defendant  and 
his  sureties  In  case  of  failure  to  in- 
dict at  tbe  first  term  after  his  ad- 
mission to  ball  where  the  prosecution 
has  uot  been  continued  by  order  of 
court,  leaves  It  to  the  court's  discre- 
tion to  continue  by  an  order  entered 
of  record  that  the  prosecution  should 
be  and  has  been  continued  by  Us  di- 
rection, which  order  ordinarily  must 
specify  the  case  or  cases  continued, 
and  such  a  continuance  Is  not  made 
by  a  general  entry  to  the  effect  that 
it  is  unnecessary  to  Impanel  a  grand 
Jury.  Headley  v.  State,  68  Tex.  Cr. 
186.  125  SW  27. 

84.  Ala.— Gray  v.  State,  43  Ala. 
41. 

Oa. — Carson  v.  Brown,  142  Qa.  667, 
83  8E  523. 

Ida. — ^Peo.  V.  Stoper,  I  Ida.  168. 

Iowa. — State  v.  Brown.  16  Iowa 
314. 

Ky. — Crutcher  T.  Com.,  8  Sy.  Op. 

282. 

Mlsa— McCaleb  v.  State,  96  Mlsa. 
144,  60  S  666. 
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as  one  or  to  show  that  the  one  chaise  had  any  re- 
lation to  the  otber.'"  But  where  the  offenses  are 
merely  different  degrees  of  the  same  class,  as  where 
the  indictment  is  for  an  offense  of  a  higher  grade 
than  that  de8erit>ed  in  the  nndcrtaking,  and  in- 
cludes the  latter  offense,  or  arose  out  of  the  same  act 
or  transaction,  the  hail  are  not  released.^*  How- 
ever, it  has  been  held  that  it  is  within  the  terms 
of  the  bond  to  hold  the  sureties  liable  even  though 
the  information  is  for  a  different  offense  than  that 
nnder  the  bond,  for  the  accnsed  binds  himself  not 
only  to  appear  and  answer  the  specific  charge  but 
also  not  to  depart  thence  without  leave  of  court 

N.  C— -SUte  T.  Schenck.  138  N.  C. 
SCO,  4«  8E  719,  S  AnnCas  »2S. 

Oh.— Aulttather  v.  State.  4  Oh.  St. 
4C7. 

Or.— Hyde  v.  Cross,  25  Or.  54S,  87 
P  59. 

Tex. — Addison  v.  State,  14  Tex.  A. 
668. 

See  also  supra  t  242. 
[a]    roxtaitiir*  omnnot  Im  «itn«d 

for  the  default  of  the  principal  to 
appear  and  answer  a  different  offense 
from  that  charged  In  the  recoil- 
■ance.  Smalley  v.  State,  8  Tex.  A. 
tOS  [clt  with  appr  Duke  v.  State,  SS 
Tex.  484:  Foster  v.  State,  27  Tex.  2SS, 
and  overr  as  Car  as  they  are  In  con- 
flict with  this  decision.  State  v.  An- 

?ell,  87  Tex.  867;  McCoy  v.  State,  87 
ex.  219]. 

fb]  Where  the  oomplalnt  la  il- 
legal the  principal  Is  not  compelled 
to  appear  and  answer  an  information 
duly  filed  In  the  court  by  a  proper 
ofDcer.  Kingsbury  Clark,  1  Conn. 
40e. 

S6.  Peo.  T.  Hunter,  10  Cat.  502; 
State  v.  Brown,  16  Iowa  314  (holding, 
where  defendant  was  held  to  answer 
to  a  charge  of  grand  larceny,  and 
made  his  appearance  and  was  In- 
dicted for  the  crime  of  burglary, 
that.  In  the  absence  of  any  showing 
that  the  indictment  was  based  upon 
the  same  transaction  as  the  charge 
for  grand  larceny,  the  sureties  upon 
the  bond  would  not  be  held  liable  for 
his  further  appearance  to  answer  to 
the  indictment). 

86.  Ala. — Oresham  t.  State,  48 
Ala.  62G  (where  the  sureties  were 
bound  for  manslaughter  and  the  In- 
dictment was  for  murder). 

Ark. — Pack  t.  State,  23  Ark.  28B 
(holding  that,  where  the  recognizance 
la  to  appear  for  assault  and  battery 
and  there  is  an  indictment  for  mur- 
der, the  sureties  are  liable). 

Oa.— Wells  V.  Terrell,  121  Qa.  368, 
49  SB  319:  Foote  v.  Gordon,  87  Oa. 
Vn.lt  SB  612;  Cnttchfleld  v.  State, 
84  Oa.  886;  Adams  v.  Governor,  22  Oa. 
417. 

Iowa. — State  v.  Bryant,  BS  Iowa 
451,  8  NW  808  (where  a  fttilure  to 
appear  was  declared  to  be  a  breach 
ox  the  bond,  although  the  ball  was 
for  manslaughter,  and  upon  the  same 
facts  an  Indictment  for  murder  was 
found). 

La. — State  v.  Cunningham,  10  La, 
Ann.  393. 

Mass. — Com,  v.  Teevens.  143  Mass. 
810,  9  NE  624,  58  AmR  131  (where 
the  bond  was  declared  forfeited 
where  the  principal  was  to  answer 
for  the  charge  of  adultery  and  he  de- 
parted without  leave  ,of  court,  al- 
though the  indictment  In  the  superior 
conrt  was  lewd  and  lascivious  co- 
habitation); Com.  T.  Slocum.  14  Oray 
896. 

"While  it  would  he  manifestly  un- 
just to  hold  a  ball  bond  forfeited 
because  the  accused  did  not  appear 
to  answer  to  an  Indictment  for  an  of- 
fense altogether  different,  and  not 
even  suggestive  of  the  one  mentioned 
in  it.  It  would  be  equally  unreason- 
able to  let  him  go  free  because  the 
grand  Jury  deemed  his  conduct  more 


wicked  In  degree  than  the  magistrate. 
He  would  well  know  that  a  charge  of 
manslaughter  might  result  in  an  in- 
dictment for  murder,"  Oresham  v. 
State,  48  Ala.  625,  627. 

[a]  Where  the  orlglBal  ladlotment 
la  gnashed  and  defendant  is  bound 
to  answer  In  a  new  Indictment,  the 
sureties  are  not  discharged  where  the 
Indictment  Is  for  a  higher  offense.  In- 
cluding that  charged.  HortseU  v. 
State.  45  Ark.  69. 

[b]  Wher*  the  ladlotmant  la  for 
an  offenae  of  a  Immt  dagXM,  the 
sureties  are  not  discharged.  Hudd  v. 
Com.,  14  KyL  672. 

ST.  tJ.  S.  v.  Graner.  156  Fed.  679 
(holding  tliat,  under  a  recognisance 
conditioned  that  defendant,  held  on  a 
charge  of  having  deserted  the  malls, 
appear  at  a  certain  time  and  answer 
all  such  matters  as  shall  be  objected 
against  him,  the  surety  is  liable  for 
the  nonappearance  of  defendant,  al- 
though he  is  not  indicted  for  desert- 
ing the  mall,  but  for  stealing  the 
mall,  and  the  government  could  there- 
fore have  arrested  him  at  any  time 
Instead  of  relying  on  the  bond);  Peo. 
v.  Meacham,  74  111.  292;  State  v.  Ten- 
nant,  30  La.  Ann.  852;  State  v.  Cole, 
12  La.  Ann.  471  (where  the  charge 
was  robbery  and  the  Information  was 
for  larcenjr  alone):  State  v.  Ridding. 
8  La.  Ann.  78  (holding  that,  when  the 
obligation  of  a  ball  bond  Is  for  the 
prisoner  to  appear  and  remain  until 
discharged  by  ^ue  course  of  law,  the 
sureties  are  bound,  although  the  pris- 
oner Is  Indicted  for  an  offense  dif- 
ferent from  that  for  which  he  was 
committed);  PernettI  v.  Peo.,  99  App. 
Dlv.  391,  91  NTS  210,  15  NTAnnCas 
891  [aff  181  N.  T.  556  mem,  74  NE 
1124  mem];  Peo.  v.  Curphey,  78  Misc. 
200,  132  NTS  666. 

"The  fact  that  the  defendant  is 
wanted  on  a  different  charge  than 
that  which  was  considered  before 
the  Commissioner  Is  no  answer  to 
the  failure  of  the  defendant  to  ap- 

gear  upon  the  return  day  of  the  re- 
Dgnisance.  and  does  not  relieve  the 
surety  from  hia  obligation  to  produce 
him.  In  fact.  If  no  Indictment  had 
been  found  at  all,  the  defendant  was 
still  bound  to  appear,  and  the  surety 
was  bound  to  cause  his  appearance, 
and  thus  comply  with  the  terms  of 
tils  obligation,  In  order  to  be  relieved 
from  the  condition  therein  contained. 
The  surety  cannot  be  discharged  from 
his  obligation  until  the  court  directs 
an  exoneration  from  the  terms  of  the 
bond."  U.  S.  V.  Graner,  155  Fed.  679, 
680. 

[a]  Season  of  rul«.^Th!8  rule  has 
been  based  upon  the  theory  that  by 
giving  ball  the  custody  of  the  pris- 
oner Is  transferred  from  the  Jailer 
to  the  surety  who  In  legal  effect  be- 
comes a  Jailer  of  the  prisoner's  own 
choosing,  and  the  surety  is  held  ob- 
ligated to  produce  the  prisoner  Just 
as  the  Jailer  could  have  produced  him 
when  required  by  the  orders  and 
process  of  the  court.  And  since.  If 
he  remained  In  Jail,  the  Jailer  could 
have  produced  him  to  answer  a  differ- 
ent indictment,  the  surety  la  obli- 
gated  to   do   likewise.     PernettI  v. 


first  obtained.^  Nor  are  the  sureties  discharged 
where  it  does  not  appear  that  the  attorney  for 
the  state  who  filed  an  information  for  a  different 
offense  abandoned  the  original  complaint,'*  or  where 
one  of  several  offenses  chained  is  abandoned." 

287]  6.  Kew  or  Additional  Bafl.  As  a  gen- 
eral mle  bail  will  be  discharged  where  new  bail 
is  given  for  the  future  appearance  of  the  accnsed 
on  the  same  charge,*"  and  the  original  bail  cannot 
be  held,  although  me  second  bond  is  set  aside  as 
defective."*  Bnt  requiring  increased  bail  by  a  new 
bond  does  not  discharge  the  former  bond  until  the 
new  bond  is  furnished;"  nor  are  the  former  haS 

Peo.,  99  App.  Div.  891,  91  NTS  210. 
16  NTAnnCas  391  [aff  181  N.  T.  5» 
mem,  74  NE  1124  mem].  To  same 
effect  State  v.  Crosby,  114  Ala.  H, 
22  S  110. 

as.  Hendee  V.  Taylor,  29  Conn.  448. 
See  also  Foster  v.  State.  38  Tex. 
Cr.  874,  43  SW  80  (where  the  prose- 
cution under  the  former  indictment 
was  still  pending,  but  the  second  In- 
dictment charged  the  orlglna.1  offense 
under  different  counts  and  also  an- 
other offense). 

a«.  Com.  V.  Field,  ll  Allen  OOsa.) 
488.  To  same  effect  Foote  v.  Oordon, 
87  Qa.  277.  13  SE  612. 

an.  111.— Thompson  v.  Peo..  78  III 
A.  258  (holding  that  If,  after  a  recog- 
nizance is  taken  before  a  Justice  of 
the  peace,  an  indictment  Is  returned, 
and  the  party  appears  and  entera 
Into  a  recognisance  to  anawer  the  In- 
dictment, such  action  will  render  the 
former  recognizance  funetna  officio, 
and  a  Judgment  of  forfeiture  thereof 
will  be  erroneous). 

Ky.— Com.  v.  Allen.  1B7  Ky.  C.  162 
SW  116,  50  LRANS  252;  Schneider 
V.  Com.,  3  Mete.  409. 

Uo.— .State  V.  Eyerraann.  172  Ha 
254,  72  SW  639  (holdlngr  that,  where 
defendant  in  a  ertmlnal  proaecotloit 
and  his  sarety,  execute  an  additional 
ball  bond  under  order  of  the  court, 
the  original  reoogniaance  Is  abro* 
gated). 

N.  C— Btate  v.  Bolt,  146  K.  C  451. 
69  SB  64. 

Tex.— Weaver  v.  SUta,  41  Tex.  SU; 
Sanders  v.  State,  70  Tex.  Cr.  6SS,  15S 

SW  291. 

[a]  Where  the  pafaolpal  gt>—  late 
court  and  offers  to  give  a  new  reoeg- 
Blaance,  and  such  offer  Is  accepts! 
and  a  new  recognisance  la  given,  the 
older  reconilsance  Is  thereby  dis- 
charged. Toung  v.  Deneen.  128  HI 
A.    380    [aff   220    III.    tSO.    77  NE 


1931. 

[b]  Bnt  ttie  suretlM  axe  ma%  ze- 

lesaed  where  the  accused  la  broo^t 
Into  court  on  a  bench  warrant,  and 
new  Iwil  is  entered  and  defendant  es- 
capes. Com.  V.  Dousrherty,  S  PUla. 
(Pa.)  807. 

[c]  The  statntoxT  ze«vl>«Maate 
must  be  oompUad  with  to  effect  the 
sureties'  release  where  new  ball  u 
given,  and  If  a  surrender  Is  neccesary 
thereto  It  must  be  made.  Matthew* 
V.  State,  92  Ala.  89.  9  S  740. 

[d]  A  new  bond  does  aot  01^ 
Charge  the  sureties  under  a  previ- 
ously forfeited  bond.  State  v.  Borde- 
lon.  111  La.  105,  35  S  478. 

[e]  Where  defandast,  on.  belar  er- 
dered  to  famish  addlUoaal  heO,  lafls 
to  do  BO.  and  is  ooauaitted  to  j«a  for 
such  failure,  the  obligation  upon  the 
recognisance  already  given  Is  dis- 
charged. Kx  p.  Mariano,  34  R.  I.  S3«. 
84  A  1086. 

81.  Peacock  v.  State.  44  Tex.  11; 
Roberta  v.  State,  28  Tex.  A.  C4.  2  SW 
622;  Llndley  v.  State.  17  Tex.  A.  12a 
Compare  Bird  v.  Terrell.  128  Qm.  3U. 
57  SE  777. 

33.  Peo,  v.  Newman.  100  Api>.  INt. 
486,  91  NTS  811  (holding  that  tbe 
surety  on  an  undertaklne  that  tto 
principal  should  peraonuly 


Kor 


vtmm,  devtiopauata  and  ahaiMMl  In  the  law  see  cumulative  Annotations,  aame  tltle/1Ag«.and^4te  aumhtr 
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released  where  the  new  reeognisaiue  is  before  the 
soBW  eonrt  and  apon  another  efaarge  which  is  part 
of  the  same  transaction  as  that  upon  whioh  the 
first  reec^TUEanee  was  giveQ." 

Sspmedeas  <Mr  appaal  Ixnid.  A  suprasedeas  hond 
given  with  new  bail  transfers  the  cnstody  of  de- 
fendant from  his  former  bail  for  appearance  to  the 
new  bail.'*  But  where  the  statute  so  provides  an 
appeal  bond  can  be  forfeited  only  where  the  judg- 
ment against  defendant  below  has  been  affirmed; 
and  upon  reversal  the  appeal  recognizance  becomes 
functus  officio  while  the  original  recognizance  or 
bail  bond  retains  its  full  force  and  effect.^" 

28S]  7.  Principal's  Bisoharfe.  Acanittal.  Sen- 
tanea^  or  Pardon.  The  discharge  of  the  principal  by 
the  eonrt  at  any  stage  of  the  proceedings  is  a  dis- 


charge of  the  bail,^  as  where  he  is  discharged  on 
habeas  corpus.'^ 

Tlw  aotvlttil  of  the  principal  of  the  charge  for 
which  he  was  neognized  to  appear  operates  as  a 
discharge  of  the  baU.^^ 

Where  one  is  convicted  and  sentenced  be  is  no 
longer  in  the  custody  of  his  bail  but  is  under  the 
custody  ot  the  proper  officer  of  the  law,  and  the 
sureties  are  entirely  dischai^ed  by  operation  of 
the  law  without  any  formal  entry  to  that  effect, 
for  there  has  been  a  compliance  with  the  conditions 
of  the  bond."  This  rule  applies  where  the  ac- 
cused I^>pear8  and  pleads  guilty  and  sentence  is 
pronounced,***  and  is  especially  applicable  where  the 
sheriff  or  his  deputy  in  fact  arrests  and  takes  into 
custody  the  principal,  after  sentence.*^   But  under 


during  an  examination  for  an  alleged 
criminal  offense  "on  each  and  every 
day  to  which  the  said  examination 
may  be  adjourned,  until  the  aame  is 
fully  completed,"  Is  not  excused  for 
failure  to  produce  the  principal  at  an 
adjourned  hearing  after  the  magis- 
trate had  ordered  the  principal  to 
furnish  surety  In  a  larger  sum  for  a 
further  examination,  but  which  he 
failed  to  do,  and  he  was  permitted  to 
leave  the  court  without  having  fur- 
nished it}.  But  see  State  v.  Bobb, 
39  Uo.  A.  64S  (holding  that,  where, 
after  the  ezaniinatlon  of  the  accused, 
the  Justice  piermlts  him  to  leave  the 
court  room  to  secure  further  bail  for 
hla  appearance  before  the  circuit 
court,  the  ball  is  discharged). 
S3.    State  v.  Shaw,  i  Ind.  428. 

84.  Smith  V.  Craig,  69  Oa.  S83: 
Warren  v.  Slaton,  14  Oa.  A.  734.  82  SE 
307. 

[a]  Thua,  under  a  statute  provid- 
lag  that,  on  appeal  to  the  circuit 
court  from  a  Judgment  of  conviction 
before  the  mayor  of  a  city,  the  appeal 
t>ond  shall  act  as  a  supersedeas  of 
the  Judgment,  the  sureties  on  a  bail 
bond  given  by  defendant  for  his  ap- 
pearance before  the  mayor  are  not 
liable  on  such  bond  after  the  execu- 
tion of  the  appeal  bond.  Bailey  v. 
State.  71  Ark.  4d8,  7<  SW  SSI. 

[b]  SMar  iHmtt  on  fvpaal  from 
m  oonvlettoa  veleaalav  numar  de* 
poatM  in  lieu  of  bait  see  State  v. 
Anderson,  119  Iowa  711,  94  NW  208. 

85.  Wells  v.  State,  21  Tex.  A.  694, 
2  SW  806.  But  compare  Bailey  v. 
State,  71  Ark.  498.  76  SW  651  (hold- 
ing that,  under  the  statute  providing 
that,  on  appeal  to  the  circuit  court 
from  a  conviction  before  the  mayor 
of  a  city,  the  appeal  bond  shall  act 
aa  a.  supersedeas  of  the  Judgment,  the 
dismissal  of  the  appeal  by  the  circuit 
court  does  not  revive  a  bail  bond 

fiven  for  defendant's  appearance  be- 
ore  the  mayor,  and  which  has  been 
superseded  by  the  appeal  bond). 

36.  State  v.  aienn.  40  Ark.  332; 
State  v.  Clerk,  16  Ind.  A.  137,  44  NB 
813:  Com.  V.  Sheritt,  6  Ky.  Op.  748; 
Kelly  v.  Com.,  9  Watts  <^>  43  (be- 
fore ball  is  llzed). 

[a]  Whw  the  prlBolpal  appeara 
auid  plead!  not  gnSnr,  and  the  court 
dlacharges  him  before  he  Is  called, 
and  before  the  recognisance  is  de- 
clared forfeited,  the  surety  Is  dis- 
charged. Lyons  v.  State,  1  Blackf. 
<Ind.)  309. 

[  b  ]  Where  the  aoonaed  Is  dla- 
«sSinrr«d  by  faUuxe  to  try  hla  at  the 
term  succeeding  that  at  which  a  de- 
mand for  trial  was  granted,  the  ap- 
X>earance  bond  given  by  him  would 
t>ecome  functus  offlclo.  and  the  surety 
would  be  discharged.  CNiIlfns  v. 
Smith,  7  Oa.  A.  668.  67  SB  847. 

[c]  An  onUr  of  abatMnntt  m  to 
Of  two  Jointly  Indioted  terminates 

-cite  proceedings  an  to  him,  so  that 
upon  the  indictment  being  reinstated 
and  the  party  arrested  bis  ball  are 
not  responsible  for  bis  nonappear- 


ance. Henry  t.  C!om.,  4  Bush  (Ky.) 
427. 

37.  State  v.  Adler.  67  Ark.  469.  66 
SW  851  (holding  that,  where  a  prin- 
cipal Is  taken  from  his  ball  by  a 
habeas  corpus  issued  by  a  court  hav- 
ing Jurisdiction,  and  Is  discharged  on 
a  hearing  before  such  court  to  which 
the  state  makes  Iteelf  a  party,  such 
discharge  releases  the  ball). 

[a]  Aftw  snrrender. — ^Where  a 
person  who  had  become  ball  for  an- 
other In  one  county,  wishing  to  sur- 
render him.  did  so  to  the  Jailer  of 
another  county,  whereupon  the  pris- 
oner took  out  a  writ  of  hab«u  cor- 
pus, and  was  released.  In  an  action 
upon  the  bond  It  was  held  that  the 
release  of  the  prisoner  was  a  dis- 
charge of  the  surety,  that,  although 
the  surrender  to  the  Jailer  of  the 
other  county  was  not  a  lawful  sur- 
render, and  only  constituted  such 
Jailer  the  agent  of  the  surety,  yet  by 
the  act  of  Issuing  the  writ  of  habeas 
corpus  the  prisoner  was  once  more 
delivered  Into  the  hands  of  the  law, 
and  that  the  subsequent  release  upon 
such  writ  was  an  act  of  law  which 
discharged  the  surety.  Smith  v. 
Com..  91  Ky.  688,  16  SW  632.  13  KyL. 
186. 

W.  Oa. — Savannah  v.  Kassell.  116 
Oa.  310,  41  SB  572. 

X^— State  V.  Martin,  50  La.  Ann. 
1157,  24  8  690;  Lafleur  v.  Mouton,  8 
La.  Ann.  489;  State  v.  Hay,  7  La.  78 
(before  final  Judgment  against  the 
bail). 

N.  J.— State  V.  Saunders.  8  N.  J.  L. 
177  (upon  trial  at  a  subsequent  court 
after  default). 

N.  Y.— Peo.  V.  Felton.  86  Barb.  429. 

Wash. — State  v.  Main,  <6  Wash. 
381,  119  P  844. 

Eng. — Rex  v.  Spenser,  1  Wlls.  C.  P. 
815,  95  Reprint  637. 

[a]  On  a  Tardlot  of  Mftulttsl  de- 
fendant's recognizance  is  consldereid 
Ipso  facto  void  and  his  ball  is  dis- 
charged without  any  further  entry, 
MUls  V.  McCoy.  4  Cow.  (N.  T.)  406. 

[b]  A  dlsohiurs  of  the  Jury  with- 
out a  legal  necessity  therefor,  before 
verdict,  will  have  the  legal  effect  of 
an  acquittal  and  operate  to  discharge 
the  sureties.  State  v.  Turpin,  54  Or. 
367.  103  P  438. 

39.  Ala.— Ex  p.  Williams,  114  Ala. 
29,  22  8  446.  See  also  Cain  v.  State. 
56  Ala.  J70. 

Qa. — Roberts  v.  Oordon,  86  Oa.  386, 
12  SB  C43. 

Ill.-HSpillman  t.  Peo.,  16  HI,  A 
224. 

La. — State  v.  Wilson,  14  La.  Ann. 
446. 

Mo. — ^Hewlett  v.  Turner,  93  Mo.  A. 
10;  SUte  V.  Cobb,  44  Mo.  A.  87S. 

Tenn. — Suggs  v.  State,  129  Tenn. 
498.  167  SW  122. 

Tex. — ^Wiseman  v.  State,  70  Tex.  Cr. 
477,  166  SW  683  (holding  that  under 
Acts  80th  Leg.  c  19  9  2,  providing 
that  where  accused,  in  cases  of  fel- 
ony, is  on  bail  when  his  trial  com- 
mences It  shall  not  be  discharged 


until  the  Jury  return  a  verdict,  the 
sheriff  may  not  take  accused  Into 
custody  until  after  a  verdict  of 
guilty,  and  accused  will  then  be  taken 
into  custody  and  his  sureties  dis- 
charged until  a  new  trial  Is  awarded 
and  accused  Is  discharged  from  cus- 
tody under  the  bond);  Fortenberry  v. 
State,  47  Tex.  Cr.  84,  79  SW  538. 

"When  a  conviction  Is  followed  by 
a  pronouncement  of  sentence,  such 
pronouncement,  it  has  been  held,  has 
the  legal  effect  of  a  direction  to  the 
sheriff  to  hold  the  convicted  defend- 
ant in  custody,  and  operates  to  exon- 
erate the  sureties."  Suggs  v.  State, 
129  Tenn.  498,  600,  167  SW  122. 

 [a]    Vos^onlnar      sentenoe. —  (l> 

Where  the  condition  of  the  recogni- 
zance requires  defendant  "to  person- 
ally appear  to  answer  and  defend  the 
Information  and  not  depart  the  court 
without  leave,"  the  sureties  are  dis- 
charged after  he  appears  and  enters 
a  plea  of  guilty,  or  If  he  enters  a 
plea  of  not  guilty,  after  a  verdict  of 
guilty  Is  returned  by  the  Jury.  He 
hereby  satlsHes  the  condition  of  the 
bond  and.  If  after  his  plea  of  guilty 
his  sentence  Is  postponed  to  a  cer- 
tain day  and  he  agrees  to  return  on 
that  day  but  does  not,  his  sureties 
are  not  liable  on  his  bond.  The  pow- 
er of  the  court  to  order  him  into  the 
custody  of  the  sheriff  began  Immedi- 
ately upon  his  plea  of  guilty,  and  It 
was  Its  duty  either  to  do  that  or  to 
take  a  new  bond.  State  v.  Charles. 
207  Mo.  40,  105  SW  609.  13  AnnCas 
665.  (2)  Nor  can  the  sureties  be 
held  where  sentence  has  been  twice 
postponed  and  accused  has  appeared 
at  the  last  term  appointed  but  the 
court  was  not  In  session.  Peo.  v. 
Kennedy,  68  Mich.  372,  25  NW  318, 
(3)  But  the  liability  of  sureties  con- 
tinues under  the  New  York  statute 
until  Judgment  or  sentence  Is  entered 
by  the  court  upon  the  verdict  of  the 
Jury.  Peo.  v.  MacQregor,  147  App. 
Dlv.  488,  131  NTS  788. 

4a  Phillips  v.  State,  100  Ark.  SIE, 
140  SW  734. 

41.  Jackson  v.  State,  62  Kan.  249. 
34  P  744:  Moorehead  v.  State.  38  Kan. 
489,  16  P  957;  Mitchell  v.  Com.,  12 
Bush  (Ky.)  247;  Suggs  v.  State,  129 
Tenn,  498,  167  SW  122  (holding  that 
sureties  upon  a  ball  bond  are  not 
liable  where,  after  conviction  and 
sentence  to  the  county  Jail  pending 
the  coming  of  proper  authorities  to 
carry  accused  to  the  penitentiary,  the 
sherlR  Improperly  allowed  accused  to 
go  without  custody  for  a  few  days, 
and  he  escaped);  Rex  jr.  Bdwards, 
(Que.)  19  DomLR  207.  23  CanCrCas 
296. 

Fa]  Wliere,  after  a  rerdlot  of 
guilty,  a  deputy  shsriff  selaea  hold 

of  the  p>ln<dp«l  and  left  the  court 
room  with  him  to  conduct  him  to  Jail, 
the  manual  caption  of  the  prisoner 
by  the  sheriff  In  the  presence  of  the 
court  abated  and  dispensed  with  the 
necessity  of  a  formal  surrender  of 
the  prisoner  by  h^L^bail,  an^  they 
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some  statutes  a  mere  eonTictioil  and  pironounce- 
ment  of  sentence  do  not  diwhaige  the  bail  where 
the  stipulation  of  the  bond  is  that  the  prineipid 
shall  abide  the  judgment  of  the  eourt,  and  not  de- 
part without  leave;"  hut  the  principal  must  fur- 
ther snbmit  to  such  punishment  as  shall  be  ad- 
judged." 

A  full  pardon  of  the  accused  for  an  offense  for 
which  a  judgment  of  fine  and  imprisonment  has 
been  imposed  relieves  his  sureties  from  liability  to 
surrender  him  in  execution  of  the  judgment;**  but 
it  does  not  discharge  them  from  a  forfeiture  in- 
curred prior  thereto.*' 

289]  8.  Proceedings  Nullifying  Indictment  tr 
Affecting  Its  Validity.*^  It  has  been  held  that  the 
sureties  are  released  from  their  liability  by  the 
quashing  of  the  indictment,*'  or  by  entering  a  nolle 
prosequi,*'  although  no  formal  entry  of  record  is 
made;*"  and  that  such  liability  is  not  revived  by  the 


finding  thereafter  of  an  indictment  or  infoxmatioB 
against  the  principal  on  the  same  charge.**  How- 
ever, the  construction  of  the  ecmditiona  of  the  boid 
or  of  the  reoogniEanee,  as  where  it  is  conditioned  for 
the  accused  to  appear  and  not  to  depart  withont 
leave  of  court,  may  operate  to  preclude  such  a  re- 
lease where  the  indictment  is  quashed,"*  or  where 
nolle  prosequi  is  entered and  the  case  may  be  re- 
submitted to  the  grand  jury  and  the  bail  still  be 
held." 

The  loBS     destruction  of  the  indietment  viU  not 

disehaige  the  bail,  as  another  indietment  can  be 
found  upon  the  same  facts.'* 

Filing  indictment  The  failure  to  enter  the  in- 
dictment on  the  docket  at  the  term  at  which  it  is 
found  and  presented  does  not  release  the  bail;*" 
but  it  has  been  held  that  filing  the  indietment  wiUi- 
out  indexing  it  releases  the  sureties.'^' 

[%  290]    9.  Acts  of  Prosecnting  AtfeoriMy  a 


were  released.  State  T.  Uurmann, 
124  Mo.  502.  28  8W  2. 

[b]  WbMr*  an  appeal  from  oonvlo- 
tlOB  im  a  ]utle«*B  oonrt  ia  dmnlaseO, 

and  the  appellant  is  remanded  to  the 
custody  of  the  sheriff  until  the  fine 
Imposed  by  the  justice  Is  paid,  the 
sureties  on  the  appeal  bond  are  dis- 
charged. Phlpps  V.  State,  2S  Tex.  A. 
660,  8  SW  929;  Chllders  v.  State,  25 
Tex.  A.  658,  8  SW  928. 

[c]  Oliaiiff*  of  sentaiiofc — ^Where, 
on  a  plea  of  guilty  by  the  accuaed  ap- 
pearing for  summary  trial.  Imprison- 
ment is  first  adjudged,  but  after  the 
accused  has  been  taken  In  charge  by 
the  deputy  sherlfT  the  magistrate  has 
the  accused  recalled  and  imposes  in- 
stead a  fine  with  Imprisonment  In  de- 
fault, the  ball  Is  not  responsible  for 
the  nn«  where  the  accused  was  not 
held  In  custody  until  paid,  under  a 
recosnlaance  in  terms  to  "appear  and 
anawer  the  charn  and  to  be  further 
on  treated  aecoralns  to  law."  Rex  v. 
Edwards,  (Que.)  19  DomLR  207,  2S 
CanCrCaa  299. 

4a.  Ga. — Dennard  v.  State,  2  Qa. 
187. 

Ind. — Campbell  v.  State.  18  Ind. 
375,  81  AmD  363;  State  v.  Whltson,  8 
Blackf.  178. 

Iowa. — State  v.  Stewart,  H  Iowa 
336,  37  NW  400. 

La. — State  t.  Ruthlng,  49  La.  Ann. 
909,  22  8  199. 

N.  C— State  t.  Schenck,  1S8  N.  C. 
560,  49  SB  917,  S  AnnCaa  928  and 
note. 

4S.  State  v.  SchencJt,  138  N.  C.  560, 
49  SB  917,  3  AnnCas  928.  See  also 
State  V.  Crane.  \h  Or.  148,  13  P  773 
(holding  a  bond  fully  aatlsfled  by  the 
appearance  of  the  principal  and  the 
payment  of  the  penalty  imposed). 

44.  Com.  V.  Hargla,  (Ky.)  120  SW 
294;  Com.  v.  Sloan,  3  Ky.  Op.  79. 

45.  Dale  v.  Com.,  101  Ky.  612,  42 
SW  98,  19  KyL  1119.  38  LRA  808. 

46.  Defects  In  ladiotmeat  affeot- 
iag  Talldlty  of  bond  or  reo^rnlaano* 
gee  eupra  9  248. 

47.  Peo.  V.  Lafarge,  8  Cal.  130; 
State  V.  Clerk,  16  Ind.  A.  187,  44  NE 
813;  HcKensle  v.  Missouri  Fao.  R 
Co..  24  Mo.  A.  392. 

[a]  QnaaUaff  bb  laOlotmMit  on 
motioB  of  %b»  prosaowtUv  ofloar  and 
in  the  presence  of  the  accuaed  who 
Is  there  to  answer  is  such  a  discharge 
of  the  obligation  of  ball  as  releases 
them  on  the  ball  bond,  and  authorises 
the  prisoner's  departure  from  the 
court  without  any  special  permission 
or  order.  Peo,  v.  Pelton,  36  Barb. 
(N.  T.)  429. 

[b]  Vpon  ravaraal  of  ntch  order 
erroneously  made  at  the  instance  of 
defendant's  attorney,  a  reasonable 
time  to  appear  and  discharge  the  re- 
cognisance will  be  allowed.  Com.  t. 
Thompson.  8  Idtt.  (Ky.)  284. 


Tc]  An  order  sttfUng  from  XtM 
docket  on*  of  two  IndlotatOBta  for  the 

name  offense  Is  not  equivalent  to  a 
discontinuance  of  the  other.  Bradley 
V.  Peo..  21  111,  A.  VS. 

48.  Tanquary  t.  Peo.,  25  Colo.  A. 
531,  189  P  1118;  Lamp  v.  Smith,  56 
aa.  589;  State  V.  Bugg.  6  Hob.  (La.) 
63;  State  v.  Prendergast,  11  La.  68; 
State  V.  Dunbar.  10  La.  99. 

49.  McKeniile  T.  Missouri  Pac  R 
Co.,  24  Mo.  A.  392. 

BO.  Peo.  V.  Lafarge.  3  Cal.  130; 
State  V.  Clerk.  16  Ind.  A.  137,  44  NE 
813. 

BI.   U.  S.— U.  S.  y.  White,  28  F. 
Cas.  No.  16.S78.  6  Cranch  C.  C.  868. 
Ark.— Hortaell   v.   State,   46  Ark. 

59. 

Ky. — Brewer  v.  Com.,  8  Buah  650; 
Little  V.  Com,,  8  Bush  82;  Com.  v. 
Skeggs,  3  Bush  19. 

N.  J,— State  V.  Hancock.  64  N.  J.  L. 
398,  24  A  72«. 

va. — ^Archer  v.  Com..  10  GratL  (81 
Va.)  627. 

[a]  Xa  Vvw  Tork  a  distinction  Is 
made  as  to  the  effect  upon  the  sure- 
ties of  the  quashing  of  the  Indict- 
ment, depending  upon  whether  the 
recognisance  is  taken  to  answer  the 
speclllc  indictment,  or  only  to  answer 
the  charge  upon  which  such  Indict- 
ment Is  founded.  Peo.  v.  Felton,  36 
Barb.  429  (where  James,  J.,  stating 
this  distinction,  said:  "In  a  recogni- 
zance to  answer  an  indictment  that 
clause  [that  the  accused  shall  not 
depart  the  court  without  leave]  has 
no  force  beyond  answering  the  par- 
ticular charge  named;  while  in  a 
matter  before  Indictment  It  has  force 
and  Is  Important  to  detain  the  ac- 
cused until  the  court  shall  know  what 
charges  are  to  be  brought  against 
hhn,  and  in  order  that  the  prosecut- 
ing officer  may  have  the  same  control 
over  him  for  all  offenses  brought 
against  htm  as  the  prosecutor  Would, 
had  the  accused  remained  in  the  cus- 
tody of  the  sheriff.  In  the  one  case 
the  recognisance  Is  to  answer  a  par- 
ticular charge;  in  the  other  it  Is  to 
answer  what  may  be  alleged  against 
him  before  the  grand  jury.  In  this 
case  the  grand  Jury  had  investigated 
the  complaint,  presented  their  find- 
ing in  the  form  of  an  Indictment,  the 
prisoner  had  been  arraigned,  the 
charges  read  to  him.  and  he  pleaded 
thereto,  thus  forming  an  Issue  which 
was  placed  upon  the  record  for  the 
court  to  try;  and  a  recognisance  that 
the  prisoner  'should  appear  and  stand 
trial  upon  that  Indictment,  and  not 
depart  the  court  without  leave,  but 
abide  its  order  and  decision,'  was  sat- 
isfied by  an  appearance  and  discharge 
of  the  indictment,  and  cannot  be  con- 
verted Into  an  obligation  that  the  ac- 
cused should  remain  to  see  If  any 
other  Indictment  was  to  be  found. 


unless  formally  discharged  by  the 
court.  The  surely,  at  least,  assumed 
no  duch  responsibility;  as  to  him  tbe 
obligation  was  single  In  Its  purpose, 
and  fully  satisfied  when  the  Indict- 
ment was  discharged.  This  conatnie- 
tion  will  not  conflict  with  the  esses 
of  CAamplaln  t.  Peo.,  2  N.  T.  82,  and 
Peo.  V.  Stager,  10  Wend.  (N.  T.)  431. 
nor  with  what,  in  the  former  case, 
was  approved  from  Hawkins'  Pleas 
of  the  Crown.  In  both  cases  the 
question  arose  upon  a  recognizance 
to  answer  charges  to  be  preferred, 
and  not  upon  indictment.  .  .  .  Prom 
these  premises  my  conclusions  are: 
.  .  .  that  quashing  the  indictment 
which  the  accused  had  given  l>al]  to 
appear  and  answer,  upon  the  motloo 
of  the  prosecuting  officer  and  in  the 
presence  of  the  accused  while  there 
to  answer,  was  a  discharge  of  the 
obligation,  released  the  surety,  and 
authorized  the  prisoner's  deiMirtiire 
from  court  without  any  special  per- 
mission or  order  theremmi**). 

BS,  Silvers  State.  69  N.  J.  L. 
428,  37  A  183  (holding  that  the  entry 
of  nolle  prosequi  by  order  of  court  on 
motion  of  the  prosecutor  does  not 
discharge  from  liability  sureties  on 
recognisance  conditioned  that  accused 
will  first  appear,  and  stand  to  abide 
"the  order  and  :)udgment  of  the  court 
In  the  premises,  and  in  the  second 
place,  will  not  depart  the  said  court 
without  leave,"  it  appearing  Uiat  be 
did  depart  the  court  without  leaTe); 
State  V,  Haskett,  21  8.  C.  L.  96. 

83.  Hortsell  v.  State,  46  Arlc  69 
(even  though  the  former  Indictment 
was  for  assault  and  the  new  Indiet- 
ment Is  for  aggravate^  assault). 

[al  aspMiaUj  wlMie  tkm  MsMs 
so  proTides,  but  such  rnnubniliisluii 
must  be  In  conformity  with  the  stat- 
utory requirements,  or  the  suretlea 
win  be  discharged.  Hyde  v.  f*rr—i. 
25  Or.  643,  87  P  69.  To  saino  eOact 
Lady  V.  Com.,  1  KyL  228. 

[b]  Wbers  a  nolle  ptossanl  im  en- 
tered on  motlom  of  tlie  dlstnot  siiw 
wvf  because  of  irregularity  hi  the  In- 
dictment, and  anotner  Indictment  Is 
returned,  the  surety  on  the  bafl  t»ond 
Is  not  thereby  released.  State  v. 
Brooks,  48  La.  Ann.  866,  19  8  739. 

[c]  Ban  UaUe  for 
aace  of  aeeasMI  to  aanrsr  a 
Indlotaijnt.  where  the  first  w 
aside  on  defendant's  motion  after  a 
plea  of  not  guilty  but  before  the  Jury 
had  been  Impaneled,  and  where  ^ 
order  of  court  he  was  permitted  to 
stand  upon  his  bail  bond.  Brewer  v- 
Com.,  3  Bush  (Ky.)  5S0. 

64.  Price  V.  State.  48  Ark.  ITS; 
Peo.  V.  Dennis.  4  Mich.  609.  C9  AjbX> 
338;  Crouch  v.  State,  26  Tex.  T65. 

SB.    State  v.  Spear,  64  Vt.  B«3. 

Be.  Hall  V.  Com..  SO  SW  87T.  IT 
KyL  281. 


Forlatw 


«miopauali  and  eluuMtM  In  the  law      cumulative  AnnotaUona  same  ttUe,  vm  and  note  a 

Digitized  by  VjOOglC 


§§  290-293] 


BAIL 


[6  C.  J.]  1033 


Otber  Officers.  In  so  far  as  bail  have  a  legal  right 
to  rely  upon  the  acts  or  declarations  of  the  prose- 
cuting attorney  in  the  premises,  and  they  are  in- 
duced thereby  to  so  act  that  their  rights  would  be 
otberwige  materially  prejudiced  under  their  hood 
or  recognizance,  they  are  not  liable  to  forfeiture 
of  bail."'  But  bail  are  not  released  by  a  failure 
of  the  prosecuting  attorney  to  perform  his  duty 
to  call  those  bound  by  the  recognizuice,  and  to 
take  ju^^^ent  if  the  principal  is  not  produced;'^" 
nor  are  they  released  by  relying  on  acts  or  declara- 
tioca  of  the  prosecuting  attorney,  which,  within 
their  actual  or  constructiTO  notice,  are  beyond  his 
authority,'"  as  where  they  act  upon  erroneous  ad- 
vice given  by  him.** 

Ne^igrat  acts  of  other  facers  relative  to  the  ar- 
rest and  custody  of  the  accused  do  not  of  them- 
selves release  the  bail,*^  as  where  an  officer  n^ects 
to  arrest  after  conviction.*" 

291]  10.  SevezBal  of  Judgment  If  the  effect 
of  a  judgment  has  been  to  legally  discharge  the 
sureties,  the  reversal  of  such  ju^ment  does  not 
revive  their  liability.'^    Thus  the  vacation  of  a 


judgment  of  conviction  and  the  granting  of  a  new 
trial  will  not  render  the  bail  again  bound,"* 

[$  292]  L.  Breach  or  Performance  of  Bond,  Un- 
dertaking,  or  Eecognizance — 1.  Extoit  of  Obligation 
in  Omientl.*"  The  liahility  of  sureties  on  a  bail 
bond  is  limited  to  the  precise  terms  of  their  con- 
tract.** A  man's  bail  are  his  jailers  of  his  own 
choosing,  and  the  spirit  of  their  obligation  is  that 
they  will  as  effectually  secure  his  appearance,  and 
will  put  him  as  much  under  the  power  of  the  court, 
as  if  he  was  in  the  custody  of  the  law;*^  and  the 
court  is  under  no  duty  of  watchfulness  for  the 
benefit  of  the  sureties.*^  A  recognizance  therefore 
in  general  binds  to  three  particulars:  (1)  That  the 
principal  shall  appear  to  answer  either  to  a  spe- 
cific charge  or  to  such  matters  as  may  be  objected; 
(2)  that  he  will  stand  to  and  abide  the  judgment 
of  the  court;  (3)  that  he  will  not  depart  without 
leave  of  the  court;  and  each  of  these  particulars 
is  distinct  and  ind^>endent.*^ 

293]  2.  Appearance  of  Frlnclpal-Hh.  In  Gen- 
eral. The  appearance  of  the  principal  should  be 
-made  in  conformity  with  the  condition  of  the  obli- 


67.  State  v.  Ouldry.  Mann.  Unrep. 
Caa.  (La.)  29S:  Peo.  v.  Hammond,  1 
Sllv.  Sup.  270,  7  NYS  219  (where  th© 
mcoQsed  was  prosent  In  court  at  the 
time  specified  for  hin  appearance, 
bat  the  district  attorney  stated  to 
counsel  for  defendant  that  he  would 
not  move  the  indictment  agalTist  the 
accused  for  -  -that  term,  whereupon, 
and  Induced  thereby,  said  counsel  ad- 
vtaad  accused  tbat  he  might  leave 
th«  court). 

fa]  Alwadonlay  pwcmtioa. 
'Wnere  a  criminal  prosecution  Is  aban- 
doned by  the  district  attorney  who 
In  open  court  assures  the  surety  that 
there  will  be  ho  further  prosecution, 
the  recognisance  is  performed,  and 
the  court,  on  application,  should  en- 
ter a  formal  discharge  of  accused  and 
of  tbe  suretie8.<  Tanquary  v.  Feo„  2Et 
Colo.  A.  531,  139  P  1118. 

68.  -  -State  v.  Plazencla.  9  Rob. 
(La.)  441.  41  AmD  271. 

59.  Husbands  v.  Com.,  143  Ky.  290, 
136  SW  S3B  (ball  charged  with  notice 
of  prosecuting  attorney's  want  gf 
authority  to  dismiss  Indictment). 

eo^  .  Olark  v.  Gordon,  82  Qa.  618, 
9  SB '3SS  (holding  that  ball  cannot 
defend  on  the  ground  that  the  solici- 
tor-general gave  him  erroneous  ad- 
vice which  he  followed).  See  Peo.  v. 
Brown,  13  NYS  320  (holding  that 
persons  bound  by  a  recognisance  can 
t>e  discharged  only  by  the  court,  and 
that  the  fact  that  the  district  attor- 
ney told  the  counsel  for  the  accused 
that  the'accused  could  go  away,  and 
tbat  whe^  he  wanted  him  he  would 
send  fOr  him.  Is  no  defense). 

[a]    An  oral  agreement  by  th«  gOT- 
•nmeat's  attonuy  that  the  accused 
need    not   appear   unless   a  certain 
J  ndlctment   Is   filed   cannot  modify 
ttie  terms  of  a  bond  conditioned  that 
tbe  accused  shall  appear  and  answer 
all  matters  objected  against  him.  U. 
S.  V.  Qraner,  15S  Fed.  679.    But  see 
State  T.  Guldry,  Mann.  Unrep.  Cas. 
<X<a.>    296   (holding  that,   where  a 
peraon  under  Indictment  has  been  re- 
leased on  bond,  and  the  district  attor- 
ney has  Informed  the  counsel  for  the 
a.ccuned  that  he  need  not  appear,  as 
tlie  indtctment  ntll  be  dismissed  and 
ttie  pronecutlon  stopped,  and  the  coun- 
Bel  apprises  accused  of  this,  and  in 
consequence  thereof  he  does  not  ap- 
pear, on  a  suit  against  the  sureties 
to     enforce    the    bond.  satlsfactOBy 
proof  of  the  above  will  opera.te  as 
thetr  release). 

SI.  State  V.  Kraner,  50  Towa  575 
(lioiaing  that  the  tjlterllT's  failure  to 
arrest  tJne.  Qai:ty  lqdjf^te.d  when  the 


ball  presents  the  bond  will  not  ex- 
onerate the  ball  from  liability  upon 
their  undertaking).  See  also  supra 
I  282.  Compare  Com.  v.  Overby,  80 
Ky.  208,  3  KyL  704,  44  AmR  471. 

ea.  state  V.  Stewart,  74  Iowa  336, 
37  KW  400. 

[a]  Bnt  whsre  the  AsrUT  bad  0*. 
fendant  La  Us  oaatodjr  and,  after 
trial,  conviction,  and  new  trial  had, 
the  sheriff  permitted  accused  to  go  at 
large  to  obtain  a  new  bond  and  he 
eaoaped.  It  was  held  a  snfflclent  de- 
fense. State  V.  Rosseati,  89  Tex.  614. 

ea.  state  v.  Glenn,  40  Ark.  832; 
State  v.  Buls.  86  Kan.  562.  121  P  365; 
State  v.  Uurphy.  10  Gill  &  J.  (Ud.) 
36B.  But  compare  Wells  v.  State,  21 
Tex.  A.  694.  596,  8  SW  806  (where  the 
court  said:  "It  Is  only  In  the  case 
of  an  affirmance  of  the  Judgment  of 
conviction  by  this  court,  that  the  de- 
fendant's recognisance  given  on  ap- 
peal can  be  forfeited.  When  the 
Judgment  of  conviction  Is  reversed, 
and  this  court  awards  a  new  trial  to 
the  defendant,  the  cause  stands  as  It 
would  have  stood  in  case  the  new 
trial  bad  been  granted  by  the  court 
below.  (Code  Crlm.  Proc..  Arts.  876- 
876.)  In  such  case  the  recognlxance 
given  on  appeal  has  served  Its  pur- 
pose, and  Is  functus  officio.  The  ball 
bcHid,  or  original  recognizance  of  the 
defendant  in  such  case,  still  has  full 
force  and  effect,  and  it  is  upon  such 
obligation,  and  not  upon  his  recogni- 
sance on  appeal,  that  he  Is  bound"). 

e«.  Miller  V.  State,  IBS  Ala.  73,  48 
S  360,  20  L.RANS  S6I  and  note  (hold- 
ing that,  where  ball  were  discharged 
byjudgment  of  conviction  and  by  the 
Implied  surrender  of  the  accused, 
their  liability  could  not  be  reinstated 
by  an  order  granting  a  new  trial  and 
directing  that  the  accused  be  held  on 
Ms  former  bond);  Sanders  v.  State. 
76  Tex.  Cr.  6S2.  16S  SW  291  (holding 
that,  under  Code  Cr.  Proc.  [1911]  arts 
843,  963,  919,  a  ball  bond,  after  con- 
viction of  a  felony  pending  the  ap< 
peal,  becomes  functus  officio  upon  a 
reversal  and  remand,  and  the  sureties 
are  not  liable  upon  accused's  nonap- 
pettrance  at  the  new  trial,  although 
no  ball  bond  was  glvenprlor  to  the 
conviction);  Bsg.  t(.  ^mllton,  12 
Man.  B«7. 

65k.  la  vbrtt,  options  see  supra  || 
»4-108; 

^■66.    U;  S;  v.  Bonoan,  22  Philippine 

[al  '  Snretiea  do  not  guarantee  that 
their  principal  will  commit  ao  crime 
wllUe  at^  Ulerty;  their  only  under- 
taking Is  to  prea^gt  hUn  %t^6n  called 


for  by  the  court.  U.  S.  v.  Bonoan,  22 
Philippine  1. 

67.  Ala.— Ilx  p.  Williams,  114  Ala. 
29,  22  8  446;  State  T.  Crosby,  114  Ala. 
11,  22  S  110. 

Alaska.— U.  B.  V.  Mantfael,  S  Alaska 
469. 

Ind. — State  v.  Osbom,  166  Ind.  SS5. 
58  NE  491. 

Iowa. — State  V.  Zimmerman,  112 
Iowa  6,  88  NW  720. 

La. — State  v.  Bordelon,  118  La.  21, 
36  8  874. 

Mich.— Peo.  V.  Dennis,  4  Uich.  609, 
60  AmD  8S8. 

N.  T. — Peo.  V.  Pugliese.  80  Misc.  75. 
140  NYS  849;  Peo.  v.  Clary,  17  Wend. 
374;  Peo.  v.  Stager,  10  Wend.  431. 

Pa. — Keefhaver  v.  Com.,  2  Penr.  A 
W.  240. 

Vt. — State  v.  Spear,  64  Vt.  603. 
See  also  supra  S  166. 

[a]  Tlw  niretles  ivon  a  defend- 
ant's ball  are  under  the  same  dntr  as 
la  the  offloer  who  would  otherwise 
imprison  him,  and  they  must  In  every 
way  perform  their  duty,  or  be  liable 
for  the  penalty  expressed  In  the  ball 
bond.  St.  Louis  v.  Young.  235  Mo. 
63,  138  SW  11;  St.  Louis  v.  Young, 
235  Mo.  44,  188  SW  6. 

[b]  Ordlaarny  am  aeeiiMd  on  ban 
mmj  go  wbere  he  pleaeea,  If  his 
bondsmen  do  not  object,  especially 
when  he  submits  himself  to  the  Juris- 
diction of  the  court  on  the  return 
of  an  Indictment;  but  he  cannot  flee 
so  as  to  avoid  or  to  retard  prosecu- 
tion. State  v.  Hetland.  141  Towa  524. 
119  NW  961.  18  AnnCas  899. 

68.  St.  Louis  v.  Smith,  285  Mo.  64, 
66.  188  SW  11  (where  the  court  said: 
"There  Is  a  phase  of  the  obligation 
of  the  surety  In  these  cases  that  Is 
sometimes  overlooked  by  the  courts. 
He  Is  the  Jailer  of  the  defendant's 
own  choosing,  with  whom  and  for 
whose  beneflt,  and  not  for  the  benefit 
of  the  court,  he  has  entered  Into  a 
Joint  asd  several  obligation  to  make 
bis  custody  effective  to  the  extent  of 
his  pecuniary  undeetaking.  There  is: 
no  reason  why  this  should  Impose 
upon  the  court  any"  new  duty  ot 
watchfulness  or  gunrdlanship,  either 
for  himself  or  his  principal.  Such  a 
construction  would  greatly  Impair 
one  of  the  most  useful  purposes  of 
the  relation  be  assumes"). 

69.  State  v.  Crosby,  114  Ala.  11, 
22  S  110;  Peo.  v.  Tidmarsh,  113  111.  A. 
163;  State  v.  Stout,  11  N.  J.  U  124. 

|ja]  AJMwMing  diSereat  ehaige^F— 
An  undertaking  in  a  homicide  case 
that  the  accused  will  at  all  times  ren- 
der hlpis^X  amenable  to  the  ordsu 


Digitized  by 


Google 


1034  [6C.J.] 


BAIL 


[§§  293-295 


gation  at  the  time  and  place  designated  therein  or 
legally  required  by  the  terms  thereof."*  If  he  does 
so  appear,  the  condition  is  fulfilled  and  the  bond 
or  the  recognizance  is  entitled  to  be  discha^ed;'^ 
but  if  he  fails  to  do  bo,  without  a  snffleient  excuse 
ther^or,  his  default  operates  as  a  forfeiture  of 
the  bond  or  recognizance.**  Thus,  if  appearance 
alone  is  required,  nonappearance  is  a  forfeiture;'* 
but,  where  there  are  other  requirements  under  the 
bond  or  the  recognizance,  a  mere  appearance  at 
the  specified  time  is  insufficient.*' 

The  condition  to  appear  general^  cannot  be  modi- 
fied or  waived  by  an  agreement  of  the  govemraent's 
attorney  with  the  accused  or  with  his  sureties.^" 
294]  b.  Excuses  for  Nonappearance.^"  The 
failure  of  the  accused  to  appear  in  accordance 
with  the  conditions  of  the  undertaking  may  be 


and  process  of  the  court  may  be  for- 
feited by  the  failure  of  the  accused 
to  appear  and  answer  a  charge  of 
perjury  committed  at  the  coroner's 
Inquest.  Pernettl  v.  Peo„  99  App. 
Dlv.  391,  91  NYS  210  [aft  181  N.  T. 
656  mem.  74  NE  112<  mem]. 

70.  Kan. — Jones  v.  State,  73  Kan. 
771,  86  P  802. 

Ky. — Thruston  v.  Com.,  3  Dana  224. 

Mo.— State  v.  Abel,  170  Ho.  69,  70 
8W  487  (holding  that,  where  a  re- 
cognisance required  defendant  to  an- 
swer to  the  motion  for  a  new  trial 
"or"  any  order  which  may  be  made 
by  the  court,  the  court  had  authority 
to  require  defendant's  presence  at  the 
hearing  Of  a  motion  for  a  new  trial). 

Tenn.— State  t.  Stephenoi,  2  Swan 
»08. 

Tex. — Johnson  v.  State,  12  Tex.  A. 
414. 

71.  Allen  v.  Cape  Brewery,  etc., 
Co.,  196  Mo.  435.  96  SW  417  (recog- 
nizance discharged  by  appearance, 
where  the  Justice  takes  no  steps  to 
hold  on  adjourning). 

[a]  AppMrance  and  plea. — ^Where 
the  condftlona  of  a  recognizance  re- 
quired the  party  to  appear  and  an- 
swer the  Information,  and  not  to  de- 
part the  court  without  leave,  and  the 
party  appeared  at  the  time  specifled, 
pleaded  guilty,  was  let  free,  and  waa 
not  called  to  be  sentenced  until  seven 
days  thereafter,  this  satlsfled  the 
conditions  and  released  the  sureties 
thereon.  State  v.  Charles,  207  Uo.  40, 
105  SW  609,  13  AnnCas  566. 

[b]  VBder  ths  lUssovxl  etotste 
requiring  the  taking  of  a  recognl- 
lance  on  postponement  by  a  Justice 
of  the  peace,  the  original  recogni- 
zance is  released  by  the  appearance 
of  the  accused.  Allen  v.  Cape  Brew- 
ery, etc.,  Co.,  196  Mo.  435,  95  SW  417 
(Rev.  St.  [1899]  j  2759). 

[c]  A  fallur*  to  remalB,  aU  dar  at 
A  Jnstloe'B  offioe  which  is  closed  la 
not  a  breach  of  a  recognizance  to 
appear  before  such  Justice  on  that 
day.  where  the  attorney  of  the  ac- 
cused was  present  all  day,  and  the 
accused  himself  was  close  at  hand, 
ready  to  appear  whenever  called,  and 
the  oiltce  was  not  opened  during  the 
day.  Neal  v.  State,  61  Ark.  282,  82 
SW  1069. 

[d]  An  order  of  oonrt  t«kla|r 
oharge  and  control  of  the  prisoner  is 
necessary  upon  appearance,  before 
the  condition  is  satisfied.  Com.  v. 
Coleman,  2  Mete.  (Ky.)  382. 

72.  U.  8.— Kirk  v.  U.  S..  151  Fed. 
381  [air  137  Fed.  751.  70  CCA  187  (aff 
204  U.  S.  088.  27  SCt  788.  61  U  sd. 
671)]. 

Colo.— Chase  v,  Peo.,  2  Colo.  528. 

Conn. — Sturges  v.  Sherwood,  16 
Conn.  149. 

Ky.— Bonner  v.  Com..  85  RW  1196. 
27  KyL  652  (holding  that  the  failure 
of  accused  to  enter  his  appearance 
to  the  Indictment  and  to  surrender 
himself  to  the  court  Is  a  breach  of 


the  recognizance  before  an  examin- 
ing magistrate  to  appear  to  answer 
the  indictment,  and  to  surrender  to 
the  court  under  such  indictment  as 
may  be  found). 

Okl.— White  V.  State,  160  P  71S. 

Pa. — Com.  V.  Blumberg,  66  Pa. 
Super.  589. 

S.  D. — State  v.  Western  Surety 
Co.,  26  S.  D.  170,  128  NW  173. 

[a]  ItttUt  of  OTiaenoe.— -Where  the 
accused  failed  to  appear  because  of 
his  inability  to  obtain  certain  evi- 
dence, his  recognizance  was  ordered 
forfeited  unless  he  gave  a  new  one 
to  appear  at  the  next  term.  Peo. 
V.  Wlnchelt,  7  Cow.  (N.  Y.)  160. 

[b]  Wrmv  Muas^But  where  a 
recognisance  is  conditioned  for  the 
appearance  of  a  person  of  a  certain 
name  therein  specified,  and  an  In- 
dictment is  found  against  a  person 
of  a  different  name,  and  the  recog- 
nizance Is  forfeited  for  the  non- 
appearance of  the  person  of  a  dif- 
ferent name,  this  is  error,  as  no 
breach  of  the  recognizance  Is  shown. 
Hopkins  V.  Walter,  It  III.  643. 

Vorfeltus  prooeedlan  see  infra 
!!  316-322. 

73.  Wallenweber  v.  Com.,  8  Bush 
(Ky.)  68. 

74.  Starr  v.  Com.,  7  Dana  (Ky.) 
243.    See  also  infra  !S  298,  299. 

7a.  State  v.  McMlchael,  50  La. 
Ann.  428,  23  S  992  (holding  that, 
in  a  prosecution  for  a  felony,  the 
attorney  of  the  accused  cannot  waive 
an  appearance  so  as  to  prevent  for- 
feiture of  the  ball  bond).  But  see 
Peo.  V.  Hammond.  7  NYS  219  (hold- 
ing that,  where  the  nonappearance 
of  the  accused  la  caused  by  a  state- 
ment of  the  district  attorney  that 
the  Indictment  against  the  accused 
would  not  be  moved  at  that  term, 
upon  which  statement  he  acted  and 
left  the  court  room,  this  excuses  his 
nonappearance,  and  his  recognisance 
should  not  he  forfeited).  See  also 
supra  !  290. 

[a]  A  rwMViiliaiMW  oondttloBsd 
absolntely  that  dsfsndant  appear 
cannot  be  modified  by  an  oral  agree- 
ment of  tbe  government's  repre- 
sentative with  the  surety  that  de- 
fendant need  not  appear  unless  he  is 
Indicted  for  a  certain  offense.  U.  8. 
V.  Oraner,  166  Fed.  679. 

76.  Arrset  and  InvileomMVt  of 
aeonsed  as  an  ezonM  see  supra  11 
281-284;  Infra  i  328. 

77.  U.  S.— U.  S.  V.  Santos,  27  F. 
Caa.  No.  16,222,  5  Blatchf.  104. 

Conn. — Parker  v.  Bldwell,  3  Conn. 
84. 

111.— Brown  v.  Peo..  26  111.  28. 

N.  J. — Steelman  v.  Mattlx,  8S  N.  J. 
L.  247,  20  AmR  389. 

N.  Y.— Peo.  V.  TubbB.  37  N.  Y.  586. 

Pa. — Scully  V.  Klrkpatrlck.  79  Pa. 
324,  21  AmR  62. 

Tenn. — State  v.  Allen,  2  HUmphr. 
268. 

Va.— Caldwell  V.  Com..  14  GratL 
(.->.-.  Va.)  698. 


excused  where  such  appearance  is  rendered  impos- 
sible by  an  act  of  Ood,  of  the  law,  or  of  the  oUi- 
gee."  But  it  is  no  excnse  that  he  vas  in  teax  of 
bodily  harm  from  persons  who  had  threatened  it;" 
that  the  indictment  was  defeetive,^*  or  thi^  no  in- 
dictment vas  found;"*  that  he  had  foi^tten  the 
date  on  which  he  was  to  appear;"^  that  he  had  no 
money  to  get  to  the  place  of  trial  and  was  unable 
to  borrow  any;"*  or  that  he  was  subposnaed  to  ap- 
pear in  the  United  States  conrt  at  tbe  name  term.'* 
Sickness  of  tbe  atxused.  such  that  he  is  unable 
to  appear,  is  a  sufficient  excuse  for  his  non^K 
pearance;**  although  it  has  been  held  that  sickness 
IS  no  legal  excuse,  unless  it  is  of  such  a  nature 
that  he  cannot  appear  without  imminent  peril  to  his 
life." 

[  $  295]   c.  Appearance  in  FarsoD.  vt  by  A-ttonMy. 

See  also  supra  H  279-291;  Infra 

}  828. 

[a]  Appewwe*  dulBff  --y— — * 

of  <Ltmmxtmtt—A.  defendant  charged 
with  felony  cannot  be  called,  and 
his  recognisance  be  forfeited  for  his 
nonappearance  at  the  time  net  for 
examination,  where,  at  such  hour,  a 
demurrer  to  the  8ufflci«ncy  of  tbe 
charge  la  being  argued  before  tbe 
Justice,  and  such  demurrer  Is  sus- 
tained. Peo.  V.  Morstadt,  101  CaL 
379.  85  P  lOOT. 

[b]  A  oontlavaaea  Mos*  tt*  hear 
for  Mpearaaos  excuses  apptAranoe  at 
such  hour.  Peo.  v.  M^stadt,  101  CaL 
879,  85  P  1007. 

^^78-  Fleenor  v.  State,  68  Ind.  iSf 
(holdlna  that  It  is  no  excuse  for  bis 
nonappearance  that  the  accused  fled 
to  save  his  Ufa,  unless,  after  due 
application  to  the  authorities  for 
protection,  it  was  not  accorded); 
Weddlngton  v.  Com.,  79  Ky.  582. 

79.  State  v.  Austin,  141  Mo.  48L 
43  SW  165;  SUte  v.  LivinKston,  117 
Mo.  627,  23  SW  766;  State  v.  Ho^. 
ner,  68  Mo.  A.  164;  Silvers  v.  StatCk 
59  N.  J.  L.  428.  37  A  133. 

80.  See  supra  S  285. 

,,?^t^*^*®  Sandy,  1S8  Iowa  SftS. 
116  NW  599. 

aa.  state  V.  Sandy,  128  Iowa  SM, 
116  NW  699. 

as.  Hardesty  v.  State.  5  Kan,  A 
780,  48  P  »98  (holding  that  one  un- 
der bonds  to  appear  before  tbe  dls* 
trlct  court  of  a  county  in  g^nf  t 
could  not  be  compelled  to  so  from 
the  Jurisdiction  of  said  court  durtnc 
the  term  at  which  he  waa  rec«vnbRd 
to  appear  by  a  subpoena  to  appear 
and  testify  before  the  United  States 
court,  and  It  Is  not  a  sufficient  ex- 
cuse for  his  fiiilure  to  appear  as  rv- 
quired  by  his  recognisance,  that  be 
obeyed  such  a  subpoena). 

M.  Russell  V.  State,  46  Oa.  9:  Peo. 
v.  Manning,  8  Cow.  (N.  T.>  297.  1» 
AmD  451  and  note;  Strey  v.  Statfc 
(Tex.  O.  A.)  27  SW  137;  Cora.  v. 
Craig,  6  Band.  (27  Va.)  781.  See 
also  State  v.  Sandy,  138  Iowa  580  IK 
NW  599  (holding  that  It  Is  no  ex- 
cuse for  the  failure  of  accused  to 
appear  in  performance  of  his  bell 
bond,  that  he  was  111  at  the  time, 
there  being  no  showing  that  tbe  sick- 
ness was  of  such  a  character  as  to 
prevent  his  bein^  tn  court  on  the 
date  on  which  the  case  was  set  tta 
trial);  Hargia  v.  Begley,  12*  Ky.  471. 
112  SW  602,  33  Ky\i  1026,  23  ICtUUffi 
186  and  note  (accldentallr  ahot):  mor 
pra  I  279:  infra  I  338. 

88.  Ringeman  v.  State.  12C  Ala 
181,  34  8  361. 

Ta]  While  the  slofrness  of  a*  «^ 
onsed  Is  not  aa  exoiUM  for  ktaa  for 
hie  nonappearance.  It  1b  for  his  sure- 
ties for  not  producing  him.  State  v. 
Edwards.  4  Humphr.  (Tenn.>  S3C 
But  see  Piercy  v.  Peo.,  10  111.  A.  M9; 
Bonner  v.  Com..  86  SW  1198.  17  KyX* 
862  (holding  that,  where  the  princi- 
pal cannot  appmr  at  the  time  set  by 


Por  later  cases,  derslopmaats  and  ehaafM  in  the  law  see  cumulative  Annotation^  same  title,  ml^  and  notji  number. 

Digitized  by  LjOOg  IC 


295-296] 


BAIL 


[6C.J.]  1035 


In  criminal  eases  the  principd  is  nanally  reqnired 
to  appear  in  person,  particularly  where  the  offense 
cbai^d  is  a  felony,^'  upon  a  condition  to  appear 
and  abide  the  jnd^ent  of  the  court,"^  or  where 
the  order  of  the  court  is  to  appear  in  person  to 
be  arraigned.*'  This  rule  also  applies  in  cases  of 
misdnneanor,  where,  under  the  statute  or  rules 
of  practice,  the  presence  of  the  accused  in  court 
is  necessary  before  the  trial  can  proceed,"'  as  where 
the  punishment  may  be  by  fine  and  imprisonment 
but  under  statutes  or  rules  which  provide  that 
the  personal  appearance  of  one  charged  with  a 
misdemeanor  is  not  necessary,  but  that  he  may  ap- 


reason  of  slcknesB.  the  sureties  are 
still  bound  unUl  be  ia  able  to,  and 
does,  appear). 

SB.  Wells  T.  Terrell,  121  Oa.  368, 
49  SK  31S;  State  v.  Lartlgue,  6  L.a. 
Ann.  404  (boldtns  that  a  party  bound 
upon  hie  recognizance  to  appear  at 
court  and  answer  to  a  charge  of 
felony  cannot  do  so  by  attorney,  and, 
on  hiB  falling  to  appear,  the  recognl- 
za.nce  should  be  declared  forfeited, 
although  his  attorney  may  ofTer  to 
plead  for  him):  Smith  v.  Barnes 
County.  (N.  D.)  152  NW  «74  (holding 
that  the  appearance  of  a  defendant  by 
counsel  upon  arraignment  in  a  crim- 
inal action,  although  authorized  in 
misdemeanors,  does  not  operate  as  an 
exoneration  of  the  ball,  even  though 
such  ball  Is  m  the  form  of  a  cash 
deposit  in  lieu  of  the  usual  under- 
taking); State  V.  Rabens,  79  S.  C.  S42, 
60  SE  442,  1110;  State  v.  Bowe,  42 
S    C   J-t-  IT 

'  StI    Peo,'  V.  McCulIy,  t  IMm.  Sel. 
Cas.  <N.  T.)  270. 

88.  State  V.  Lartlgue,  6  La.  Ann. 
404. 

89.  Ark. — Warren  v.  State,  19  Ark. 
214.  «S  AmD  214. 

Ga.— Wells  V.  Terrell,  121  Ga.  868, 
^9  819 

Iowa. — State  v.  Ruferty,  70  Iowa 
180,  30  NW  391;  State  v.  Howorth.  70 
Iowa  157,  30  NW  389  (holding  that 
defendant  who  is  recognized  to  ap- 
X>ea.r  and  submit  to  Judgment  must 
ctppear  in  person  for  sentence,  other- 
wise the  court  may  forfeit  the  re- 
cTOflrnlnnce      notwithstanding  Code 
riSTSl  I  4497,  providing  that  Judg- 
ment may  be  pronounced  for  a  mis- 
demeanor in  the  absence  of  defend- 
ant).    But  see  State  v.  Conneham,  67 
Towa  SSI.  10  NW  677. 

Ky.— Walker  v.  Com.,  79  Ky.  292. 
2  KyL  197;  Bond  v.  Com.,  7  KyL.  94. 
But  see  Johnson  v.  Com.,  1  Duv.  244. 

Mass. — Com.  v.  McNeill,  19  Pick. 
L2T. 

S,  C. — State  V.  Rabens,  79  S.  C. 
5  4  2,  60  8E  442,  1110;  State  v.  Min- 
ton,  19  S.  C.  280  (holding  that  the 
condition  of  a  recognizance  to  an- 
(-wer  an  indictment  for  a  misde- 
nectnor  requires  the  personal  appear- 
uncc  of  the  principal,  and,  although 
X,  not  required  that  he  remain  In 

court  from  day.  to  day  after  ap- 
t^^Tlng  and  pleading,  yet  he  must  ap- 
,00.1*  in  the  flrst  Instance,  and  a  fall- 
to  do  BO  is  a  forfeiture  of  the 
eooirnlsance). 

fT^x. — Anderson  V.  State,  (Cr,  A.) 
6«    SW  1164. 

r«.1  Thm  rewMB  for  tUs  role  as 
f^Clnsnlshed  from  the  rule  that  the 
c;«7'used  may  appear  by  attorney  In 
■  cases  Is  that  under  some  stat- 

the  presence  of  the  accused  In 
— 1b  necessary  before  the  trial 
~r%  proceed,  whereas  under  other 
-^ttifes  he  may  appear  and  plead  by 
^^c^mey,  and  his  presence  Is  not  re- 
'  4  ^e<d.  For  good  discussions  of 
doctrines  pro  and  con  see  War- 
.n  State,  19  Ark.  214,  68  AmD 

■V  and  note;  Wells  v.  Terrell.  121 
J*  »68.  49  SE  319;  State  v.  John- 
*1  8«  Kan,  4B0,  108  P  793,  27 
^>%.NS  948:  Peo.  v.  Welch,  88  App. 
^ir^  Ce,  84  kYS  708. 


[b]    Slsoretlott  of  «oart_(l)  In 

Warren  v.  State,  19  Ark.  214.  218,  68 
AmD  214,  the  principal  who  was 
recognized  to  answer  an  Indictment 
for  a  misdemeanor  failed  to  appear, 
and  his  surety  who  was  an  attorney 
of  the  court  offered  to  appear  for  the 
principal  and  answer  to  the  indict- 
ment and  plead  guilty  thereto, 
averring  that  the  principal  had  de- 
posited a  sufflciency  of  money  In  his 
hands  to  pay  whatever  of  tine  and 
cost  might  be  imposed  on  him.  The 
court  refused  to  permit  this,  and  or- 
dered a  forfeiture  of  the  recogni- 
zance to  be  entered.  On  appeal  the 
court  said:  "The  condition  of  the 
recognizance  was  for  the  personal 
appearance  of  Emerson,  to  answer  to 
the  Indictment  in  question,  and  this 
condition  is  not  fulfllled  or  complied 
with,  without  he  does  appear.  We 
do  not  pretend  to  say  that  the  Court 
may  not  dispense  with  the  appear- 
ance of  a  party  in  case  of  a  misde- 
meanor, and  take  the  appearance  of 
an  attorney  or  agent,  as  a  compliance 
with  the  condition  of  a  recognizance 
In  such  case.  But,  In  either  case,  it 
Is  a  matter  or  question  entirely  with- 
in the  discretion  of  the  Court,  which 
this  Court  win  not  assume  to  control 
or  direct."  <2)  So  also  In  State  v. 
Johnson,  82  Kan.  4S0.  108  P  793,  27 
LRANS  948.  It  was  held  that,  where 
a  continuance  was  granted  in  a  pros- 
ecution for  a  misdemeanor  before  a 

fust  Ice,  and  defendant  has  been  re- 
eased  on  a  bond  to  secure  his  attend- 
ance at  a  certain  hour,  at  which  the 
case  was  set  for  trial,  it  Is  within  the 
discretion  of  the  court,  if  defendant 
appears  only  by  attorney,  to  proceed 
with  the  trial  or  to  forfeit  the  bond. 

90.  Wells  V.  Terrell,  121  Oa.  868. 
49  SE  319. 

81.  Cal.— Peo.  V.  Budd.  67  Gal. 
349;  Peo.  V.  En>ner,  28  Cal.  168. 

Kan. — State  v,  Johnson,  82  Kan. 
450,  108  P  798,  27  LRANS  943  and 
note;  Kenworthy  v.  El  Dorado,  7  Kan. 
A  643.  53  P  486  (holding  that,  where 
a  person  charged  with  a  misdemeanor 
gives  a  recognizance  for  his  appear- 
ance, the  court  cannot,  on  the  day 
of  trial,  over  the  objection  of  the  at- 
torney and  sureties  who  appear  and 
demand  trial,  take  a  forfeiture  mere- 
ly t>ecau8e  defendant  Is  not  personal- 
ly present). 

Mont. — State  v.  Evans,  1 3  Mont. 
239,  33  P  1010. 

N.  T. — Peo.  V.  Welsh,  88  App.  Dlv, 
65.  84  NTS  703:  Peo.  v.  Miller.  63 
App.  Dlv.  11,  71  NTS  212  (holding 
that  under  Code  Cr.  Proc.  t  866, 
which  enacts  that  a  trial  for  a  mis- 
demeanor may  be  had  in  the  absence 
of  defendant  if  be  appears  by  coun- 
sel, and  i  297  which  provides  that  on 
arraignment  for  a  misdemeanor  de- 
fendant  may  appear  by  counsel,  and 
!  434  that  a  verdict  may  be  rendered 
In  his  absence,  where  defendant  was 
indicted  for  a  misdemeanor,  and  he 
gave  bond,  and  on  the  case  being 
called  for  trial  was  absent,  but  his 
counsel  appeared  with  authority  to 
allow  the  trial  to  proceed  in  defend- 
ant's absence,  it  was  error  to  forfeit 
the  bond). 
Tex.— Williams  v.  State,  61  Tex. 


pear,  be  arraigned  and  plead  by  attorney,  an  ap- 
pearaaee  by  attorney  n  the  accused  is  a  aom- 
eient  fulfllfment  of  the  conditions  of  the  recog- 
nizance.** 

296]  d.  Time  and  Place  of  Appearanoa— (1) 
In  OeneraL  As  a  general  rule  where  the  bond  or 
recognizance  specifies  the  time  and  place  at  which 
the  accused  is  to  appear,  he  is  not  bound  to  ^pear, 
and  the  bond  or  recc^^nizance  cannot  be  forfeited 
for  his  failure  to  appear  at  any  other  time  or 
place."'  Thus  in  such  a  case  he  is  not  as  a  gen- 
eral rule  bound  to  appear  before  any  other  court," 
or  at  any  other  place,'*  or  during  any  other 

Cr.  262,  108  8W  989;  Neavea  t.  State, 
4  Tex.  A.  1. 

[a]  Where  oae  aeoassd  of  a  nta- 
OnuasaoT  has  iH^pssMd  and  plsaAsO, 

his  failure  to  be  present  personally 
and  plead  when  his  case  is  called  for 
trial  is  not  ground  for  forfeiture  of 
his  ball  bond.  Peo,  v.  Welsh,  S8  App. 
Dlv.  66,  84  NY8  T03,  14  NYAnnCfas 
124. 

92.  Terr.  v.  Woodward.  IB  N.  M. 
161,  103  P  986:  State  v.  Houston,  74 
N.  C.^174;  Johnson  v.  State,  IS  Tex. 

[a]    Before  tadlotment,! — If  the 

ball  bond  is  conditioned  to  appear 
and  answer  an  indictment  the  flndlng 
thereof  Is  a  condition  precedent. 
Hudson  V.  State,  91  Oa.  563,  18  SE 
432.  See  also  Liceth  v.  Cobb,  18  Oa. 
814.   But  see  supra  S  286. 


[b]  In  Xeatnokr  under  Cr.  Code 
I  80,  where  a  ball  bond  fixes  no  time 
for  the  appearance  of  defendant  In 
court,  he  fs  bound  to  appear  and  sur- 
render himself  to  the  custody  of  the 
court  for  examination  within  twenty 
days  from  the  date  of  the  bond.  Wil- 
son v.  Com.,  6  Ky.  Op.  706. 

93.  Fortenberry  v.  State,  47  Tex. 
Cr.  84,  79  SW  638.  Compare  State  v. 
Stout.  11  N.  J.  U  124  (holding  that, 
where  a  recognizance  Is  entered  into 
for  the  appearance  of  the  principal  at 
a  certain  court  on  a  certain  day  to 
answer  an  indictment,  to  abide  the 
Judgment  of  the  court,  and  not  depart 
without  leave,  and  on  the  day  named 
there  was  no  indictment  pending  in 
the  court  named,  but  there  was  In 
the  court  In  which  the  recognisance 
was  entered,  the  principal  was  not 
excused  from  appearing  and  his  fail- 
ure to  do  so  constituted  a  forfeiture)^ 
General  Bonding,  etc.,  Ins.  Co.  v. 
State.  78  Tex.  Cr.  649,  166  SW  616 
(holdlnr  that,  where  a  ball  bond  was 
executed  to  guarantee  the  appearance 
of  accused  In  the  criminal  district 
court  of  Dallas  county,  the  transfer 
of  the  prosecution  under  Acts  32d 
Leg.  1st  Called  Sees,  c  19.  to  the 
criminal  district  court  No.  2,  carried 
with  It  the  bond,  and  did  not  dis- 
charge the  surety). 
0&  ohaace  of  veaw  see  Infra  I 

300. 

[a]    Two  hzMiohss  of  ssane  oourt. 

—Where  there  are  two  divisions  of 
the  court,  and  the  reco^lzance  does 
not  specify  the  one  before  which  the. 
accused  shall  appear,  he  Is  bound  to 
appear  before  either  division  in  which 
the  prosecution  Is  pending.  State  v. 
Curtis,  67  Mo.  A.  481. 

•4.  U.  S.  V.  Roundlett.  27  F.  Cas. 
No.  16,208,  2  Curt,  41;  Hannum  v. 
State,  38  Ind.  82. 

[a]  Ohaaglag  i^ace  of  iMMlBf 
JnatlM^  oout^Tniere  the  condition 
of  a  recognizance  requires  the  recog- 
nizors to  appear  at  the  office  of  the 
Justice,  and  Just  before  the  time  set 
for  the  appearance  the  Justice  vacates 
his  office  and  goes  to  the  mayor's  of- 
fice in  a  different  part  of  the  city, 
where  he  causes  the  recognizors  to 
be  called,  and  the  recognizors  have 
no  notice  of  the  change  of  office,  and 
appear  at  the  office  of  the  Justice  at 
the  time  named  In  the  recognizance, 
a  forfeiture  for  falling  to  appear  at 
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term  "  or  day  than  that  specified  in  the  undertak- 
ing; and  it  has  been  held  that  if  the  time  of  holding 
the  court  is  subsequently  changed  from  the  day  spe- 
cified, a  failure  to  appear  on  the  day  to  which  it 
is  changed  does  not  operate  as  a  forfeiture.*'  But 
where  the  condition  is  to  appear  at  the  next  term 
of  court,  be  is  bound  to  appear  at  such  term,  al- 
though the  date  of  holding  it  is  changed  by  law,'* 
hut  not  at  a  second  term  held  subsequent  thereto,"' 
or  at  an  intervening  special  term.* 

Day  of  term.  If  the  recognizance  is  conditioned 
for  the  appearance  of  the  principal  on  the  first  day 
of  the  term,  it  is  usually  held  that  he  must  appear 
on  that  day '  of  the  term  specified but  if  no  day 
is  specified  he  may  make  bis  appearance  on  any 
day  o£  the  tenn,*  unless  there  is  some  other  legal 
requirement  for  appearance  on  the  first  day  of  the 

the  new  olHce,  they  having  appeared 
at  his  former  otflce  at  the  proper  time. 
Is  void.    Hannum  v.  State,  S8  Ind.  S2. 

[b]  BMlffMtlou  la  sUtnt*^ 
Where  the  statute  designates  the 
county  courthouse  as  the  place  where 
examinations  shall  be  had,  that  Is  the 
place  where  the  accused  Is  bound  to 
appear,  although  the  recognisance 
taken  does  not  specify  It.  Tyler  v. 
Greenlaw.  5  Rand.  (26  Va.)  711. 

tB.  In  re  Tomer,  1»  Del.  31.  60  A 
268;  Hesselgrave  v.  State,  63  Nebr. 
807.  8ft  NW  295;  State  v.  Murdoch. 
5ft  Nebr.  621,  81  NW  447;  State  v. 
Houston,  74  N.  C.  174.  Compare  In- 
fra II  298,  299. 

M,  Winslow  V.  Anderson,  20  N. 
C.  1,  S3  AmD  661  (boldtng  that,  where 
a  recoflrnl*ance  requires  the  accused 
to  appear  on  a  day  specllled,  It  can- 
not be  forfeited  tor  his  nonappear* 
anca  on  another  day,  althousn  the 
latter  day  Is  that  on  which  court  Is 
held,  and  the  date  In  the  recogni- 
sance Is  a  wrong  date,  Inserted  by 
mistake). 

[a]  mere  a  rscognliaiioe  la  re- 
turnable on  a  speolfled  day.  It  can- 
not be  forfeltea  on  any  other  day 
unless  notice  to  appear  thereon  Is 
given,  although  by  statute  recogni- 
sances are  continued  from  term  to 
term.    Moss  v.  State,  7  Mies.  298. 

97.  State  v.  Melton.  44  N.  C.  426 
(holding  that,  where  a  recognisance 
required  the  accused  to  appear  on  a 
day  specified,  and  after  It  was  entered 
into  the  time  of  holding  court  was 
changed  by  law  to  another  day.  the 
accused  was  not  bound  to  appear  on 
the  changed  day,  and  that  his  recog- 
nisance could  not  be  forfeited  for  his 
nonappearance  on  that  day,  where 
the  law  changing  the  day  of  hold- 
ing court  contained  no  provisions 
making  recognisances  returnable  on 
and  requiring  parties  to  appear  on 
the  changed  date). 

[a]  XUustratioii  Where  a  recog- 
nizance was  conditioned  for  the  ap- 
pearance of  the  principal  before  the 
Judge  of  the  circuit  court  "on  the 
first  Tuesday  after  the  third  Monday 
of  June.  1862,"  and  the  accused  ap- 
peared on  that  day  and  no  term  of 
court  was  In  session  on  account  of 
the  time  of  holding  the  same  having 
been  changed  by  an  act  of  the  legis- 
lature, he  could  not  be  called  at  any 
other  time  and  his  recognisance  be 
forfeited  for  failure  to  appear.  State 
T.  Stephens,  2  Swan  (Tenn.)  SOS; 
State  T.  Edwards,  4  Humphr.  (Tenn.) 
226. 

M.  Walker  v.  State,  f  AU.  260 
(holding  that,  where  the  recognisance 
is  conditioned  for  the  appearand  of 
the  principal  at  the  next  term  of  the 
court,  he  Is  bound  to  appear  at  such 
term,  although  the  time  of  holding 
It  Is  changed  by  the  legislature  from 
the  date  specified  In  the  recogni- 
sance). 

la]  Tha  ordinary  ball  bond  re- 
«alMs  an  appearance  at  the  next 


term  of  the  court.  State  v.  Langton, 
6  La.  Ann.  282. 

[b]  Vest  oonrt. — Where  a  recog- 
nisance is  returnable  "at  the  next 
court,"  the  next  court  of  the  kind 
named,  held  in  the  county  where  the 
Indictment  was  found  will  be  pre- 
sumed to  be  Intended  thereby.  Peo. 
V.  McCoy,  89  Barb.  (N.  T.)  73. 

M.  Ramey  v.  Com.,  9  KyL  624 : 
Peo.  v.  Derby,  1  Park.  Cr.  (N.  T.) 
392. 

1.  State  V.  Aubrey,  43  La.  Ann. 
188,  8  S  440  (holding  that,  where  the 
condition  of  a  bond  fs  for  the  appear- 
ance of  the  principal  at  the  next  jury 
term,  to  be  held  on  a  speclfled  day. 
this  condition  la  not  affected  by  the 
Intervention  of  a  special  term,  and 
the  sureties  are  not  liable  for  the 
nonappearance  of  the  principal  at 
such  special  term).  But  see  State 
V.  Horton.  122  N.  C  696,  31  SB  218. 

g.  u.  S.— U.  8.  V.  Hodgkin,  26  F. 
Caa  No.  16,27S.  1  Cranch  C.  a  SIO. 

Ala.— State  v.  Crosby,  114  Ala.  11, 
22  S  110. 

III.— Kepley  v.  Peo.,  122  111,  367,  13 
NB  512. 

Ind.— Adair  v.  State,  1  Blackf.  200. 
La. — State  v.  Langton,  6  La.  Ann. 

282. 

Mo. — Shore  v.  State,  6  Mo.  640. 
Nebr. — Hesselgrave   v.    State,  62 
Nebr.  807,  89  NW  295. 

[a]  inere  a  racogniianoe  binds 
th*  aoonssd  to  appear  on  tbe  llrst  dar 
of  tb»  zMxt  court,  he  is  bound  to  ap- 
pear on  the  first  day  that  court  is 
actually  held,  although  It  is  not  held 
at  the  usual  time.  Thruston  v.  Com., 
3  Dana  (Ky.)  224;  Com.  v.  Cayton,  2 
Dana  (Ky.)  138. 

8.  Hesselgrave  v.  State,  62  Nebr. 
807,  89  NW  296  (holding  that  a  re- 
cognisance conditioned  that  defend- 
ant shall  appear  on  the  first  day  of 
the  next  term  of  the  court,  and  not 
depart  without  leave,  and  abide  the 
order  of  the  court.  Is  limited  to  the 
term  at  which  It  exacts  his  appear- 
ance). 

4.  Grlffln  v.  Com.,  LItt.  Sel.  C!aB. 
(Ky.)  31  (holding  that,  where  by  the 
recognisance  the  day  of  the  terrp  on 
which  the  accused  is  to  appear  Is 
not  specified,  he  has  the  whole  term 
In  which  to  appear,  and  need  not 
appear  on  the  flrst  day).  ' 

5.  U.  S.  v.  Hodgkin.  26  F.  Caa  No. 
15,376,  1  Cranch  C.  C.  610  (as  In  case 
of  a  misdemeanor). 

e.  U.  8.  V.  Rundlett,  27  F.  Cas. 
No.  16,208,  2  Curt.  41;  Peo.  v.  Mor- 
stadt.  101  Cal.  379,  36  P  1007. 

[a]  Ww  tlM  oouioa  or  anwrltlea 
law  of  PT*""*-,  in  proceedings  before 
justices  of  the  peace,  which  are  ap- 
pointed to  begin  at  a  fixed  hour,  a 
party  recognised  to  appear  at  that 
hour  is  not  In  default  until  the  ex- 
piration of  that  hour  and  the  com- 
mencement of  the  next.  Brown  t. 
Peo..  24  III.  A.  72. 

7.  Lamb  v.  State,  78  Oa.  S87;  John- 
son T.  State,  12  Tex.  A.  414. 


firior  I 
ng  a  b 


term." 

Wliard  a  partictilftr  hour  is  specified  tbe  full  legal 

hour  is  ordinarily  contemplated.* 

State  must  be  ready  for  trUL  It  has  also  been 
held  that  the  eases  must  be  called  in  their  order, 
and  that  a  defendant,  cannot  be  called  and  his  ree:^- 
nizance  forfeited  if  the  state  is  not  ready  for 
trial.' 

[%  297]  <8)  After  Oonviction.  Ther«  is  a  legal 
requirement  for  the  appearance  of  the  accused 
after  conviction  where- the  condition  of  the  bond  or 
reet^izance  is  not  to  depart  without  leave  of 
court '  or  to  abide  the  order  and  judgment  of  tbe 
eonrt,'  or  both,***  or  that  accused  shall  render  him- 
self in  execution.*^  It  has  also  been  held  that  there 
is  a  forfeiture  of  the  recognizance  where  the  aceuied 
fails  to  comply  with  the  judgment  against  him;" 

S.  state  V.  Ruthlng.  49  La.  Ana 
909,  22  8  199  (holding  that  the  sure- 
ties must  have  their  principal  to  an' 
swer  to  the  sentence,  his  departure 
prior  to  sentence,  without  l«ave,  be- 
a  breach  of  the  bond). 

Tlia  sntetiea  are  not  rsHasst 
such  a  case  where  there  Is  \ 
departure  without  leave  after  ver> 
diet,  but  before  Judgment  or  sen- 
tence (Glasgow  V.  State,  41  Kan.  lU. 
21  P  253),  (2)  or  where  the  accused 
after  being  found  guilty  dlsappesrs 
(State  V.  Norment.  12  La.  611),  (I) 
or  where  he  so  departs  after  convic- 
tion, but  before  sentence  (Boring  t. 
Com..  (Pa.)  4  A  728:  Hasie'a  App.. 
1  Pa.  Cas.  496,  4  A  737).  See  also 
supra  i  288. 

[b]  WhsM  anch  oomOltlMi  la  ael 
a«lu«ls«d  br  statvt^  it  cannot  be 
so  construed  as  to  hold  the  priaoaer 
after  examination  and  flnalng  of 
guUt.    State  V.  Bobb,  39  Mo.  A.  54S. 

[c]  Where  noli  a  tOmmmm  la  set 
•apBtomeated  by  a  ooaOitioa  to  abUs 
ttM  flaal  Jndgmeat  of  the  court,  the 
sureties  are  not  bound  for  accuaefi 
appearance  at  a  term  subsequent  ta 
that  at  which  he  was  Mntenoed. 
Roberts  v.  Gordon,  86  Ga.  <86.  12  SB 
648. 

t.  State  V.  Whltson,  8  Blaekt 
(Ind.)  178;  State  v.  Baldwin.  78  lows 
737,  U  NW  908. 

(a]  The  recornisawee  max  be 
felted  aadar  saon  a  ooadlUam  (l)  fcr 
failure  to  appear  after  verdict.  Ne- 
Ininger  v.  State,  60  Ob.  St.  3»4.  34 
628,  40  AmSR  674.  (2)  Where  tbt 
Jury  have  found  defendant  gniltr. 
and  the  court  has  fixed  a  day  for 
pronouncing  Judgment,  and  defendant 
falls  to  appear,  and  the  bond  pro- 
vided that  the  accused  should  appce: 
whenever  called  upon  to  answer  the 
Indictment,  and  anonld  abide  by  tbe 
orders  of  the  court  nntU  flnai  ad- 
judication, his  Burettes  are  bonnd  u 
pay  the  amount  of  the  bond.  U  B.  t. 
Reyes,_3   Porto  Rico  Fed.    299.  IK 


[quot  ^c]. 

10.  Wilson  V.  Peo.,  10  HI.  A,  «: 
[a]    Bnt  in  case  tlM  nss61 

tloa  is  satlslled  (l)  by  an  appearann 
and  submitting  to  the  Jurisdlcthw. 
although  he  departed  without 
after  the  tmposftlon  of  the  fine  <wil- 
son  V.  Peo.,  10  111.  A.  3E7).  <S>  or 
an  appearance  receiving  aentence  aoj 
submitting  to  being  taken  Into  cat- 
tody  (JacKBon  V.  State,  52  Kan.  241 
34  P  744). 

11.  U.  S.  V.  Reyea  3  Porto  Sk» 
Fed.  299,  306  [quot  CTycl. 

[a]    If  after  eoavletloa  tai  ■ 
ease  the  oonrt  allowa  Um  wAhMI 
to  go  from  custody  to  obtsUa 
amount  of  the  fine  imposed,  tbe 

ties  are  liable  on  his  dlsappsu  

Com.  V.  Turpln,  98  Ky.  9,  SS  SW  1U 
17  KyL  64S. 

1ft,  State  T.  Whltson.  s  Btoekf 
(Ind.)  178;  Com.  v.  Casper.  %  pa.  O 
382  (where  on  adjournment  of  tbt 
court  at  noon  the  accused  «»cape<i 
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but  on  the  other  hand  it  has  been  held  that  there 
can  be  no  forfeiture  after  ^pearance  and  sen- 
tence,'^ and  that  the  obligation  of  sureties  ceases 
upon  a  surrender  of  defendant  in  execution,'^  or 
whf^  he  snbmits  to  and  is  taken  into  custody  un- 
der sentence,  or  is  seized  by  the  sheriff  after  a  ver- 
dict of  guilty  and  taken  to  jail." 

[(  298]  (3)  Daring  Trial  or  Term.  The  appear- 
ance ordinarily  contemplated  is  not  merely  the  ap- 
pearance of  the  accused  and  the  commencement  of 
his  trial,  but  is  also  an  attendance  during  the  trial 
or  the  term,  or  until  the  surrender  of  the  principal 
into  the  proper  custody,  or  until  he  is  otherwise  le- 
gtdly  discharged,  so  that  the  sureties  are  liable  if 
the  accused  makes  his  escape  before  such  fulfillment 
of  the  obligation  or  legal  release  therefrom.^'  And 
the  bond  or  recognizance  may  be  forfeited  any  day 
during  the  continuance  of  the  court,^^  or  at  any 
stage  of  the  trial,'^  if  the  accused  fails  to  appear 
or  escapes,  aa  where  he  does  so  after  the  case  is 
submitted  to  the  jury,  but  before  verdict.**  Where 


the  oondition,  "not  to  depart  without  leave,*'  is  in- 
serted, it  is  distinct  from  the  condition  to  appear 
and  answer  the  particular  chaige,  and  the  aeensed 
may  be  held  to  answer  any  other  chaige  that  may 
be  preferred  against  him,  and  such  condition  is 
broken  by  a  departure  without  leave,  although  the 
accused  duly  appears  on  the  day  specified  in  the 
undertaking." 

[f  299]  (4)  From  Day  to  Day  or  from  Term  to 
Term.  The  effect  of  an  adjournment  or  continu- 
ance upon  the  liability  of  sureties  depends  largely, 
if  not  exclusively,  upon  the  condition  of  the  obli- 
gation. If  such  condition  is  in  effect  a  continuing 
one,  as  that  accused  will  appear  and  answer  and 
not  depart  without  leave,  or  that  he  will  abide  the 
order  and  judgment  of  the  court,  it  requires  an 
appearance  also  at  legal  adjournments  or  continu- 
ances from  day  to  day  or  from  term  to  term,  until 
the  accused  is  convicted  or  acquitted,  or  otherwise 
legally  discharged,  at  the  peril  of  forfeiture  of  the 
bail  bond  for  noncompliance  with  such  obligation,*^ 


18.  SpillmaD  V.  Peo..  16  III.  A. 
224  (holding  that  where  the  condi- 
tion of  the  recognisance  Is  to  abide 
final  sentence  there  can  be  no  for- 
feiture after  appearance,  a  finding 
of  guilt,  and  an  order  of  commitment 
even  though  accused  fails  to  return); 
State  v.  Romalne,  (Okl.)  148  P  79 
<  holding  that,  where  the  auretlee  on 
defendant's  bail  bond  were  discharged 
by  hie  appearance  and  sentence,  an 
order  that  the  sureties  should  be 
beld  on  the  ball  bond  while  he  waa 
procuring  an  appeal  bond  was  inef- 
fective). 

ra]  Vker*  oaa  be  no  forfeltnze  for 
fallnre  to  appear  sabsequent  to  the 
ttlal  to  answer  sentence.  State  v. 
Cobb,  44  Mo.  A.  375;  State  v.  Bobb, 
S9  Uo.  A.  643. 

[b]  Ceoond  triaL^ — A  recognisance 
is  not  forfeited  by  the  failure  of  the 
accused  to  appear  for  a  second  trial 
after  the  Judgment  discharging  him 
on  the  first  trial  has  been  reversed. 
State  V.  Uurpby,  10  Gill  &  J.  (Md.) 
36fi. 

14.  Mitchell  T.  Com..  12  Bush 
<K7')  Ul  (although  he  falls  to  sat- 
isfy the  fine  imposed  by  the  Judg- 
ment). 

■urrender  of  wtao^al  r«wcalir 

«ee  infra  il  311-315. 

IB.   See  supra  I  288. 

le.  Ala.— State  v.  Crosby,  114  Ala. 
11,  S2  8  110:  Cook  V.  State.  91  Ala. 
ftS.  8  8  «86;  Hawk  v.  SUte.  84  Ala. 
466,  4  S  690. 

Colo. — Chase  v.  Peo.,  2  Colo.  62S. 

Conn. — Hendee  v.  Taylor,  29  Conn. 
448. 

Oa — Dennard  v.  State,  2  Ga.  137. 

Ind.— Wilson  V.  State,  6  Blackf.  212. 

Kan. — Glasgow  v.  State,  41  Kan. 
S88,  21  P  253. 

X«a. — State  v.  Ruthlng,  49  Ia.  Ann. 
909,  22  8  199;  State  v.  Martel,  8  Rob. 

Mich.— Peo.  V.  Tuthlll.  39  Mich. 
262:  Peo.  V.  Gordon,  39  Mtoh.  259. 

Billss. — Lavlna  v.  State,  3  8  78; 
X^ee  V.  State,  51  Miss.  665. 

Mo. — State  v.  Ballentine,  106  Mo. 
190,  80  SW  317. 

N.  T.— Peo.  V.  McCoy.  39  Barb.  78; 
X*eo.  V.  Stager.  10  Wend.  431. 
-     N.  C.— SUte  V.  Moody,  69  N.  C. 

Pa. — Com.  T.  Ross,  6  Serg.  &  R. 
427  (holding  that  the  condition  of  a 
x'0A>Knlianee  for  the  appearance  of 
accused  is  not  fulSfled  by  his 
'a>PP^™i><i^  absconds  during  the 

examination ) . 

Va — Allen  v.  Com.,  90  Va.  356,  18 
487. 

Ca]    mure  tlM  oonditloB  la  tkat 
^3a«  aoo—sd  Shall  apvsar  at  tlis  neat 
■m  aad  fnm  Aw  to  dar*  etc.,  it  is 
condition  for  his  appearance  on  the 


first  day  of  the  terra,  and  on  every 
other  day  thereafter  unless  sooner 
discharged.  Wilson  v.  State.  6  Blackf. 
(Ind.)  212. 

[hi  WteM  tha  jnrr  kaa  bem  dts- 
obargsd  for  tlM  tssm  and  thereafter 
the  cases  are  ordered  continued,  the 
recognisance  cannot  be  forfeited,  and 
it  Is  not  material  that  defendant  waa 
not  In  court,  where  the  cause  is  not 
ready  for  trial.  Lamb  v.  State,  73 
Ga.  687. 

[c]  After  appesranoe  and  a  oon- 
tianaBoa  without  miawal  of  the  bond 
there  can  be  no  default  for  nonat- 
tendance  thereafter  during  the  term. 
Townsend  v.  Peo.,  14  Mich.  888, 

[d]  Hi  Texas  under  Code  Cr.  Proc. 
arts  636,  641,  the  obligation  of  the 
ball  terminates  and  the  custody  of 
the  court  or  the  sheriff  begins  Im- 
mediately after  the  accused  appears 
in  court  and  enters  his  final  plea  of 
guilty  or  not  guilty  to  the  indict- 
ment. Fosaett  v.  State,  43  Tex.  Cr. 
117,  67  SW  822. 

[e]  In  Xeatooky,  (1)  under  Cr. 
Code  I  229  provldinK  that  during  the 
trial  of  an  indictment  for  felony  de- 
fendant shall  be  committed  to  and 
remain  In  the  custody  of  the  proper 
officer,  after  the  trial  has  commenced 
defendant  Is  In  custody  and  the  con- 
dition of  the  ball  bond  la  satisfied 
(Willis  V.  Com.,  85  Ks.  68.  2  SW  654. 
8  KyL  663);  (2)  and  if  In  such  a  case 
defendant  makes  his  escape  during 
the  progress  of  the  trial  the  sureties 
are  not  liable  therefor  (Asktns  v. 
Com.,  1  Duv.  275);  (3)  nor  are  they 
liable  where  by  order  of  court  the 
accused  is  placed  in  the  sureties' 
custody  during  trial  and  escapes 
while  the  Jury  is  out  (Com.  v.  Cole- 
men,  2  Mete.  382).  (4)  But  this  rule 
does  not  apply  to  misdemeanor  cases 
In  which  defendant  may  remain  on 
bail  during  the  trial.  Aaklna  v. 
Com.,  supra.  (6)  The  mere  failure  of 
defendant  to  be  present  In  court  at 
the  time  the  prosecution  against  him 
terminates  does  not  constitute  a 
breach  of  the  bond.   Harris  v.  Com., 

7  Ky.  Op.  346. 

17.  Peo.  V.  Blankman,  17  Wend. 
(N.  T.)  262. 

18.  Peo.  v.  Petry.  2  Hilt.  (N.  T.) 
523. 

19.  Gales  v.  State,  64  Miss.  106, 

8  8  167. 

90l  IlL— Cteltagher  v.  Peo..  91  HL 

590. 

Mass. — Com.  v.  Teevena,  143  Mass. 
210.  9  NB  624,  68  AmR  131. 

N.  J.— State  V.  stout,  11  K.  J.  L. 
124. 

N.  T.— Poo.  V.  Clary,  17  Wend.  274; 
Peo.  V.  Stager,  10  Wend.  431. 

N.  C— State  v.  White,  164  N.  C. 
408,  79  8E  287  (holding  that  since  a 


recognizance  binds  accused  not  to 
depart  without  leave  of  court,  it  was 
no  defense  to  a  forfeiture  that  his 
departure  without  leave  occurred  aft- 
er he  had  pleaded  guilty,  and  while 
the  court  had  the  cause  under  advise- 
ment, deliberating  as  to  the  punish- 
ment). 

_,[a]   VoUmmsBt  k«M  nflelsatw— 

Where  a  criminal  recognisance  was 
conditioned  "that  the  defendant  will 
be  and  appear  before  the  said  court 
on  the  first  day  of  the  regular  term 
thereof,  and  not  depart  the  same 
without  leave,"  the  surety  thereon  is 
discharged  by  the  personal  appear- 
ance of  defendant  at  the  time  and 
place  named  In  the  recognisance  and 
by  the  submission  of  his  person  to 
the  Jurisdiction  of  the  court  through 
all  the  stages  of  the  proceeding,  and, 
if  defendant  departs  subsequently 
with  the  leave  of  the  court  or  sherUi, 
his  recognizance  cannot  be  forfeited 
or  the  surety  held  liable  thereon,  as 
the  recognisance  Is  not  conditioned 
that  defendant   or   Mh    surety  shall 

gay  or  satisfy  the  judsmont.  Moore- 
ead  V.  Stat'  .  Kan.  le  P  957. 
81.  U.  S— ilollislcr  v.  U.  S.,  145 
Fed.  773,  76  cr.v  337;  Kirk  v.  U.  8- 
131  Fed.  8;u  |aff  137  Fed.  763.  » 
CCA  187  (all  204  U.  S.  688,  27  SS 
788,  61  I.,  ed.  671)1  (holding  that, 
where  a  de£Mdant  Indicted  for  con- 
spiracy to  defnud  the  United  States 
executed  a  bond  conditioned  that  he 
would  appear  on  a  specified  day,  and 
from  day  to  diiy  and  from  term  to 
term  should  Uiu  cii±>u  be  continued, 
and  answer  to  such  things  as  should 
he  objected  against  him,  etc.,  and 
on  his  failure  to  appear  as  required 
the  bond  was  duly  estreated,  the 
United  States  thereby  acquired  a  per- 
fect cause  of  action  againat  tha 
surety,  enforceable  In  a  proper  forum 
after  due  notice). 

Ala.— State  v.  Fuller,  128  Ala.  45. 
30  a  606;  State  v.  Crosby.  114  Ala. 
11,  22  S  110;  State  v.  Kyle,  99  Ala. 
256,  13  S  628:  Williams  v.  State,  65 
AU.  71;  Btllson  v.  State,  8  Ala.  273. 

Ark.— Hortsell  v.  State.  45  Ark.  59; 
Price  V.  State.  42  Ark.  178;  Moore  v. 
State,  28  Ark.  480;  Gentry  v.  State. 
22  Ark.  644. 

Colo. — Chase  v.  Peo..  2  Colo.  528. 
111. --Gallagher  v.  Peo.,  88  III.  336, 
91  Til.  S90.    See  also  Shritea  v,  Peo., 
S3  ni.  489  [dlat  Norfolk  v.  Peo.,  43 

HI.  91. 

Ini— state  V.  Mouch.  .174  Ind.  125, 
127,  91  NE  602  [clt  Cyc]  (construing 
Burns  Annot.  St.  [1908]  !  2023) : 
Rubush  V.  State,  112  Ind.  107,  13  NE 
877  (a  case  of  forfeiture  for  failure 
to  appear  at  a  subsequent  day  In  the 
term  to  which  the  cause  had  been 
continued). 
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particularly  where  the  eontinnanee  has  been  had  at 
the  instance  of  the  accused.'' 

Failnra  to  hold  term.  Under  some  statutes  a  bail 
bond  or  recognizance  is  not  dischai^ed  by  a  failure 
to  hold  the  term  of  conrt  to  which  it  was  returnable, 
because  of  an  adjournment  or  continuance  of  such 
term,  but  the  liability  on  the  undertaking  extends 
to  the  next  term  of  court.'' 

Bnt  where  the  obligation  of  the  bond  is  not  a  con- 
tinuing on^  the  bail  are  entitled  to  a  discbaige  at 
the  term  designated  for  appearance.'*  Thus  it  has 
been  held  that,  where  the  condition  is  for  appear- 

lowa. — state  v.  Baldwin,  78  Iowa 
787.  86  NW  908:  State  v.  Herrlhew. 
47  Iowa  112,  29  AmR  464. 

Ky. — Liawr«nc«  t.  Com.,  7«  SW  10. 
26  KyL  455;  Ramey  v.  Com.,  83  Ky. 
634,  7  KyL  704;  Com.  v.  Branch,  1 
Bush  69. 

La. — State  v.  Flasencta,  6  Rob.  417. 
See  also  State  v.  Ruthtng,  49  La.  Ann. 
909,  22  S  199;  State  v.  Langton,  6  La. 
Ann.  282. 

Mich.— Peo.  V.  Hanaw,  100  HIch. 
421.  64  NW  S28. 
Mo. — St.  Loals  T.  Young,  >S6  Mo. 


ance  at  the  next  term  and  from  day  to  day,  it  applies 
only  to  that  particular  term  of  court,  and  that  an 
adjournment  to  a  subsequent  term  is  not  within 
the  contract  of  the  recognisance,  and  operates  to 
discharge  it." 

Appearance  heton  magistrate's  court  from  diy 
to  day.  A  recognizance  conditioned  for  the  ap- 
pearance of  the  accused  from  day  to  day  for  ex- 
amination and  not  to  depart  the  conrt  without  leave 
binds  him  to  remain  in  attendance  during  the  whole 
examination,  whether  continued  from  day  to  day  w 


4S,  188  SW  II;  St.  Louis  v,  Toung, 
21IS  Mo.  44.  IS8  BW  6;  8tat«  Y.  Bal- 
lentlne,  10«  Ho.  A.  190,  80  SW 
SI  7. 

N.  T.— Champlaln  v.  Peo.,  2  N.  T. 
82;  Peo.  v.  Newman,  100  App.  DIv. 
436,  91  NYS  811;  Peo.  v.  McCoy,  39 
Barb.  73;  Glldersleeve  v.  Pec,  10 
Barb.  35,  9  NTLegObB  18;  Peo.  v. 
Staser,  10  Wend.  431. 

N.  C— State  v.  Holt.  145  N.  C.  450, 
59  SE  64;  State  v.  Morgan,  136  N.  C. 
593,  48  SE  604;  State  v.  Smith,  66 
N.  C.  620. 

Okl.— Knight  V.  State.  36  Okl.  376, 
130  P  282;  Shrlver  v.  State.  32  Okl. 
S07.  122  P  160. 

8.  C— State  v.  Williams.  84  S.  C. 
81,  65  SB  962  (holding  that  the  surety 
on  a  recognizance  conditioned,  not 
only  that  the  principal  shall  appear 
at  the  court,  and  at  the  time  therein 
apeclfled,  but  also  "to  do  and  receive 
what  shall  be  enjoined  by  the  Court, 
and  not  depart  tbe  Court  without 
license,"  Is  not  released  by  continu- 
ance of  the  case,  the  quoted  words 
requiring  tbe  attendance  of  the  party 
from  time  to  time,  as  ordered  by  the 
court,  and  until  the  case  is  finally 
disposed  of).  ^ 

S.  D.— State  T.  Breen,  (  8.  D.  687. 
62  NW  ISB. 

Tex. — Brown  t.  Btate,  18  Tex.  A. 
826. 

Can. — Rez  t.  Sullivan,  23  Can 
CrCas  174,  18  WestLR  £36,  29  West 
LR  115  (holding  that  the  sureties  to 
a  recognisance  of  ball  expressly  giv- 
en for  an  adjournment  of  a  prelimi- 
nary Inquiry  by  consent,  for  longer 
than  the  eight  days  provided  by  Code 
I  679,  are  not  released  for  noncon- 
formity with  the  statutory  direction 
that  adjournments  shall  not  be  for 
more  than  eight  days,  that  being  a 
matter  of  procedure  only,  which  It 
was  competent  for  the  parties  to 
waive.  If  Indeed  the  statutory  direc- 
tion applies  at  all  where  ball  Is 
given). 

[a]  A  ooadflktt  rsnlrlnff  appMUs 
aaoo  until  disoluMea  <1)  requires 
appearance  from  day  to  day  and 
from  term  to  term  until  dlschaf-ged. 
Peo.  V.  Hanaw,  106  Mich.  421,  64  NW 
328.     (2)   Where  a  recognizance  r«- 

S Hired  the  accused  to  appear  from 
me  to  time,  from  term  to  term,  and 
from  day  to  day  during  each  and 
every  term  to  which  the  cause  mlEht 
be  continued,  until  he  should  be  dis- 
charged by  the  court,  a  continuance 
of  the  cause  without  his  consent  did 
not  operate  to  discharge  the  sureties 
on  the  bond.  State  v.  Ballenttne,  106 
Mo.  A.  190,  80  SW  317.  (3)  And  It 
has  been  held  that  a  bond,  although 
not  so  eziuressed,  binds  accused  to 


appear  from  term  to  term  until  dis- 
charged (Pickett  V.  State.  16  Tex.  A. 
648):  (4)  and  also  where  the  recogni- 
zance is  to  appear  at  the  "next  term" 
(Brlte  V.  State,  24  Tex.  219). 

[b]  Appeanag  for  atralgiiment 
and  mo-mg  to  Mt  asld*  tbe  Indlot- 
mma.%,  demurring,  or  pleading  thereto 
is  not  a  sufficient  fulfillment  of  a 
bond  conditioned  that  the  accused 
shall  appear  to  answer  the  charge, 
to  abide  the  order  and  Judgment  of 
the  court,  and  to  make  like  appear- 
ance from  day  to  day  at  said  term  of 
court,  and  at  each  successive  term 
until  the  cause  Is  flnaltv  disposed  of; 
but  he  must  stay  until  the  case  Is 
disposed  of  and  he  la  discharged  by 
the  court.  Shrlver  V.  State,  81  Okl. 
507.  122  P  162. 

[c]  Consent  or  ureement  to  post- 
pone, ( 1 )  entered  into  between  the 
government  and  the  accused  and 
making  further  prosecution  of  the 
action  dependent  upon  the  decree  In 
cases  in  another  court,  releases  the 
sureties.  Reese  v.  V.  8..  9  Wall.  (U. 
8.)  13,  19  L.  ed.  641  [rev  27  F.  Gas. 
No.  16,138.  4  Sawy.  629].  (2)  So  an 
agreement  between  defendant  and  the 
commissioner,  without  the  sureties' 
consent,  that  the  cause  shall  be  post- 
poned win  not  obligate  the  sureties 
where  their  obligation  has  been  dis- 
charged by  appearance.  U.  8.  v.  Back- 
land,  83  Fed.  156.  (3)  And  a  recogni- 
sance cannot  be  respited  from  one 
court  to  another  contrary  to  the  re- 
monstrance and  express  dissent  of 
ball,  tbe  prlnolpal  being  In  court 
when  a  motion  for  a  respite  la  made. 
Peo.  V.  Clary,  17  Wend.  (N.  T.)  874, 
(4)  But  It  has  been  held  that  a  con- 
tinuance without  the  consent  of  the 
surety  constitutes  no  defense,  as  he 
has  tbe  right  at  all  times  to  dis- 
charge his  obligation  by  surrendering 
the  accused.  State  v.  Benaton.  79 
Iowa  467,  44  NW  709. 

[d]  Vnocsedlng  t*nn. — A  recogni- 
sance for  the  appearance  of  the  ac- 
cused at  a  specified  term  of  court 
binds  the  sureties  therein  for  his  ap- 
pearance at  the  succeeding  term,  even 
though  no  action  Is  taken  or  order 
made  at  the  term  apeclfled.  State  v. 
Ryan,  23  Iowa  406;  State  v.  Brown, 
le  Iowa  314.    But  see  supra  |  296. 

88.  Miller  v.  Com..  1  Duv.  (Ky.) 
14;  Waldron  v.  Harrison,  2  Or.  87; 
State  V.  Breen,  6  S.  D.  587,  62  NW 
135.  See  also  Peo.  v.  Hanaw,  106 
Mich.  421,  64  NW  828.  But  see 
Swank  v.  State.  S  Oh.  St.  429. 

83.  U.  S.  V.  Murphy.  82  Fed.  893 
fholding  that,  where  a  vacancy  oc- 
curs by  death  In  the  office  of  a  dis- 
trict Judge,  a  ball  bond  for  the  ap- 
pearance of  one  charged  with  crime 
Is  continued  In  force,  under  Rev,  St. 
I  602,  both  against  the  principal  and 
the  sureties  until  the  next  term  after 
the  appointment  and  qualification  of 
the  Judere's  successor) ;  Bartllng  v. 
State,  67  Nebr.  637.  93  NW  1047.  97 
NW  442  (under  Comp.  St.  c  19  Jj  32. 
33):  State  v.  Horton.  123  N.  C.  696. 
81  SB  218  (holding  that  under  Code 
I  926,  authorising  the  sheriff  to  ad- 
journ a  regular  term  to  the  next 
regular  term  If  the  Judge  Is  absent,  a 
recognlsancw  to  appear  at  a  term 
which  Is  so  adjourned  la  not  dis- 


charged by  an  appearance  thereat, 
but  defendant  Is  bound  to  appear  at 
the  next  regular  term,  or  at  an  In- 
tervening special  term,  under  I  911. 
requiring  persons  summoned  to  ap- 
pear at  a  regular  term  to  appear  it 
an  Intervening  special  term):  State 
V,  Jenkins.  121  N.  C.  637.  28  SB  411. 
But  see  Com.  v.  Branch,  1  Bash  (Ky.) 
59. 

[a]  OoastttatloaaUty  of  ■Inlwls 

Nebraska  Comp.  St.  c  19  91  88.  St 
provldins  that  no  recognisance  shall 
be  rendered  Invalid  by  faUure  of  Um 
term,  but  that  the  proceedings  shall 
be  continued  to  the  next  regulsj 
term,  and  that  sureties  should  be 
liable  In  case  of  the  nonappearance  of 
the  accused,  as  though  the  term  h»d 
been  held  at  the  regular  time,  are  not 
unconstitutional.  Bartltng  v.  State. 
87^  Nebr.  687,  98  NW  10I7.  »T  NW 

84.  In  re  Tomer,  19  Del.  81.  50  A 
268  (holding  thaL  where  i>artles  heU 
by  a  Justice  of  the  peace  on  a  crim- 
inal charge  entered  into  recogniaanee 
for  their  appearance  at  a  certain  term 
of  court  to  await  the  action  of  tbe 
grand  Jury,  the  condition  of  the  i*- 
cognisance  was  fulfilled  by  appear^ 
ance,  although  the  grand  Jary  was 
not  then  In  session,  and  the  court 
was  without  power  to  compel  them  to 
enter  Into  a  recognisance  for  tMr 
appearance  at  a  subsequent  tern): 
Lane  v.  State,  6  Kan.  A.  IOC,  69  P 
906  (condition  being  to  appear  "00 
the  first  day  of  the  next  term."  etc): 
Perkins  v.  Milton.  64  Nebr.  848.  M 
NW  756:  Hesselgrave  v.  State.  63 
Nebr.  80f  89  NW  295. 

[b]  TTntre  wn  prnnssdliif  m  bifl 
at  tbs  partlonlar  tsm,  the  accused  is 
discharged.  U.  S.  v.  Backland.  >3 
Fed.  156:  Goodwin  v.  Governor.  1 
Stew.  &  P.  (Ala.)  46S. 

^^8S.  Ga.— Colquitt      Smith.  «S  Urn. 

111. — Ogden  v.  Peo..  62  HI.  «3. 

Mo. — State  v.  Mack'ey.  55  Mot  tl: 
State  v.  Moore,  67  Mo.  A.  668. 

Nebr.— Hesselgrave  v.  State,  il 
Nebr.  807,  89  NW  295;  State  v.  Mar- 
dock,  59  Nebr.  521.  81  NW  447  (hold- 
ing that  a  recognisance  conditioned 
that  the  accused  person  "sh&ll  bt 
and  appear  before  the  district  court 
on  the  first  day  of  the  next  tern 
thereof,  and  appear  thereat  from  ^Sar 
to  day  to  abide  the  order  of  tbi 
court,"  is  limited  to  tfae  term  at 
which  it  exacts  the  appearance:  a 
continuance  of  the  cause  to  a  saber. 
quent  term  of  court  is  not  within  tbe 
contract  of  tfae  recognizance,  and.  If 
made,  a  nonappearance  of  the  ac- 
cused atv  the  term  to  which  the  con- 
tinuance carries  the  cause  Is  not  a 
breach  of  such  recognizance). 

N.  T. — Peo.  V.  Swales,  83  Hun  »$; 
Peo.  V.  Hatner,  1  Den.  454;  Peo.  v. 
Greene,  5  Hill.  647;  Smith  v.  Peow  1 
Park.  Cr.  317. 

Oh.— Swank  v.  State.  S  Ob.  St 
429. 

Or.— SUte  T.  Gardner,  t»  Or. 
45  P  768. 

Pa. — ^Keefhaver  t.  ConL„  S  Fenr.  A 
W.  240;  Com.  v.  Sotnera.  14  Ps.  Oa 

169. 

Wis.— State  V.  Beckw,  SO  Wta.  Sll. 
60  NW  178. 


For  later  ammwm,  developauBtB  and  okaagea  in  the  law  see  oumulative  Annotations,  same  title,  Mce  and  note  k 
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adjourned  to  any  time  and  plaee  witbin  the  juris- 
diction of  the  magistrate.^" 

{%  300]  (6)  On  Change  of  Venne.  In  case  of  a 
legal  change  of  venue,  a  transfer,  or  removal  of 
a  oause,  it  is  generally  held  that  the  accused  mast 
appear  in  the  court  to  which  such  change  of  venue 
is  made,  or  the  bond  or  recognizance  will  be  for- 
feited;" and  that  an  appearance  in  the  court  from 
which  the  cause  has  been  transferred  is  not  a  per- 
formance of  the  obligation  of  the  sureties,^^  al< 
though  the  contrary  has  been  held.™  But  the  lia- 
bility of  the  sureties  is  dischaiged  where,  on  the 
change  of  venue,  accused  is  ordered  into  the  cus- 
tody of  the  sheriff."" 

[$  301]  (6)  When  Dirocted  or  Notified.  K  un- 
der the  condition  of  the  bond  or  recognizance  no- 
tice is  a  prerequisite  to  an  appearance  either  in 
the  first  instance  or  at  an  adjournment  of  the  court 
or  cause,  then  the  obligation  cannot  be  forfeited 
in  the  absence  of  the  required  notice.'^  But,  where 
the  bail  are  required  to  produce  aeensed,  "when- 


ever requested  to  do  so,"  no  notice  or  request  is 
necessary  other  than  that  given  in  open  court  at 
the  time  regularly  set  for  trial.^'  And  where  the 
condition  is  to  appear  on  any  day  during  the  sit- 
ting of  the  court,  notice  need  not  be  given  to  jus- 
tify a  call  of  the  case  on  any  day  subsequent  to 
the  first  day  of  the  court." 

302]  S.  Failure  to  Challenge  Grand  Jury.  A 
faUuro  to  challenge  the  grand  jury  by  one  held  to 
answer  will  not  justify  a  forfeiture.^* 

303]  4.  Failure  to  Enter  into  New  Recog- 
ni^nce.  A  recognizance  may  be  forfeited  by  a 
failure  to  enter  into  a  new  recognizance  on  a  change 
of  venue,"*  or  on  a  continuance,*^  although  it  has 
been  held  that  a  continuance,  with  consent,  does 
not  necessitate  the  taking  of  a  new  recognizance;" 
and  that  a  new  recognizance,  when  taken,  avoids 
the  prior  one." 

[$  304]  5.  In  Case  of  Bail  Pending  AppeaL  An 
appeal  bond  may  be  forfeited  where  appellant 
neither  appears  nor  is  produced  by  his  sureties  when 


86.  Peo.  V.  Gordon,  39  Mich.  269; 
Peo.  V.  Mlllham.  100  N.  T.  273,  3  MB 

les. 

[a]  But  a  •mbs^^nrnt  adjown- 
mam*  br  tb*  maffMvat*  wtthont  bo- 
tl«w  to  the  accused  or  surety  releases 
the  surety  from  an  undertaKlng  that 
the  accused  would  appear  "during  the 
said  examination."  Peo.  v.  McKenna. 
S2  App.  Dlv.  327.  70  NTS  1057  [app 
dlsm  IflS  N.  T.  67«  mem,  61  NE  1132 
mem]  (construing  Coda  Cr.  Proc  H 
191.  192). 

[b]  rower  of  oonvfe  of  criminal 
eorreotlon  under  Rev.  St.  (1898)  pp 
2S41-2543  SS  2.  7,  1&  to  continue  a 
preliminary  hearing  of  defendant  on 
ball  for  more  than  ten  days  without 
releasing  the  ball  see  State  v.  Ep- 
stein, 186  Mo.  144,  84  SW  1123. 

87.  Ark. — Beasley  v.  State,  53  Ark. 
67,  13  SW  733  (where  the  condition 
was  that  accused  should  render  him- 
self answerable  to  all  orders  and 
processes  of  the  court). 

Ga. — wmiams  v.  McDanlel,  77  Ga. 

4. 

Ind.— State  v.  Mouch,  174  Ind.  125, 
1S7.  91  NE  602  [clt  Cyc]. 

Iowa. — State  v.  Brown,  16  Iowa  314 
(where  accused  was  ordered  to  ap- 
pear at  the  court  In  which  venue  was 
changed  >. 

Ky, — Ramey  v.  Com.,  ft)  Ky.  584,  7 
KyL  704  (where  the  catuse  was  trans- 
ferred to  a  criminal  court  under  an 
act  creating  said  court). 

Mass. — Com.  v.  Austin,  11  Gray  330. 

Mo. — State  v.  Travers,  177  SW  370 
(holding  that,  under  Rev.  St.  [1909] 
SI  4205-4231,  creating  the  Jackson 
county  criminal  court  In  two  dl- 
vialons,  such  divisions  constitute  but 
one  court,  and  that,  despite  Rev.  St. 
[1909]  !  5187,  where  defendant  In  a 
felony  case  before  division  1  of  such 
court  secured  a  change  of  venue  to 
division  2.  without  newly  recognizing. 
In  view  of  §  4227,  his  recognizance  m 
division  1  was  breached  by  his  fail- 
ure to  appear  for  trial  in  division  2); 
State  V.  Curtis.  67  Mo.  A.  431  (where 
the  recognizance  did  not  specify 
either  division  of  the  court  as  the  one 
In  which  accused  should  appear,  and 
be  took  a  change  of  venue  from  one 
division  to  the  other). 

Tex. — Baker  v.  State,  (C*.  A.)  22 
SW  1039  (where  the  cause  was  trans- 
ferred from  the  county  to  the  dis- 
trict court);  Pearson  v.  State.  7  Tex. 
A.  279  (where  the  transfer  was  from 
the  district  to  the  county  court). 

[a]  Ohaage  of  venue  wltlunit  av- 
ttborltr. — Where  a  trial  Judge,  with- 
out authority,  transfers  a  case  to  an- 
other court,  the  sureties  cannot  be 
held  liable  for  the  nonappearance  of 
the  principal  before  such  court.  Ad- 
ams T.  Peo.,  12  111.  A.  SSO. 


as.  Williams  v.  McDanlel,  77  Ga. 
4  (Code  19  300,  314).  See  also  Har- 
bolt  V,  State.  S9  Tex.  Cr.  129.  44  SW 
1110  (holding  that,  where  the  venue 
Is  changed,  accused  being  in  custody, 
a  bail  bond  taken  by  the  sheriff  of 
the  county  from  which  the  change  of 
venue  Is  taken  Is  a  nullity,  and  a 
Judgment  based  thereon  Is  void). 

[a]  Where  a  case  is  removed  from 
a  state  oout  to  a  United  Statss  oonrt, 
the  whole  proceedings  are  thereby  re- 
moved, and  accused  is  not  bound  to 
appear  In  the  state  court  according 
to  the   condition  of  a  recognizance 

?lven  before  such  removal,  and  his 
Bllure  so  to  do  Is  not  a  breach  of 
the  recognizance.  Davis  v.  South 
Carolina,  107  U.  S.  697,  2  SCt  636,  27 
L.  ed.  674. 

[b]  Order  «ii»«gHiig  venae  set 
aside. — Where  defendants  executed  a 
recognizance  for  the  appearance  of 
accused  at  the  D  circuit  court,  and 
accused  obtained  a  change  of  venue 
to  another  court,  and  the  order  was 
subsequently  set  aside,  and  accused 
failed  to  appear  at  the  trial  In  D 
county,  defendants  are  liable  on  the 
recognizance  where,  on  obtaining 
change  of  venue,  accused  did  not 
give  ball  for  his  appearance  in  the 
proper  court,  or  where  he  was  not 
surrendered  Into  custo^,  as  required 
by  statute.  Gray  v.  (5om.,  100  Ky. 
645,  38  SW  1092,  18  KyL  1098. 

29.  State  v.  Toung,  20  La.  Ann. 
397;  Terr.  v.  Woodward,  15  K.  M.  161. 
103  P  985  (holding  that,  where  the 
condition  of  an  appearance  bond  was 
that.  If  accused  appeared  at  the  next 
term  of  the  district  court  to  be  held 
in  and  for  V  county,  then  to  answer 
to  the  Indictment,  and  to  remain  In 
attendance  from  term  to  term  until 
discharged  by  law,  the  obligation 
should  be  void,  the  sureties  were  not 
liable  on  the  bond  where  accused  de- 
faulted after  having  obtained  a 
change  of  venue  to  another  county, 
the  bond  not  providing  that  defend- 
ant should  appear  elsewhere  than  in 
V  county,  or  that  accused  should 
obey  the  further  orders  of  the  court, 
under  which  provision  accused  might 
have  been  ordered  to  give  a  new  bond 
on  change  of  venue). 

80l   State  v.  Jones,  29  Ark.  127. 

SI.  Louisiana  S.  P.  C.  C  T.  Uoody. 
Ill  lA.  19»,  36  S  616;  SUte  V.  Sypher, 
19  Xdu  Ann.  71  (condition  to  appear 
"when  ohlled  upon");  Peo,  v.  Scott, 
67  N.  T.  585  (condition  to  appear  on 
a  specified  day  "and  from  tfnie  to 
time  as  directed  by  said  Justice"). 

[a]  The  ball  cannot  be  forfeited 
anless  noHos  is  given,  where,  upon 
appearance,  the  prisoner  is  told  by 
the  Justice  that  he  cannot  then  be 
heard,  but  that  be  will  be  notified  of 


the  hearing.   Flynn  v.  State,  42  Ark. 

316. 

[b]   Bn«  tbe  iMBd  Is  farfstted  on  a 

return  of  the  sheriff  that  he  cannot 
find  accused,  where  the  surety  Is  noti- 
fled  in  time,  but  he  falls  to  produce 
the  principal.  State  v.  Cole,  12  La. 
Ann.  471  (condition  being  to  appear 
"when  notified"). 

38.  U.  S.  V.  Dunbar.  83  Fed.  161, 
27  CCA  488. 

[a]  "A  baU  bond  being  condi- 
tioned for  the  appearanoe  of  the 
prlna4>als  upon  the  opening  day  of  a 
oout  term  and  'thereafter  from  dny 
to  day  and  time  to  time  as  ordered  or 
directed,"  an  order  in  open  court  for 
the  appearance  of  the  principals  with 
notice  thereof  to  the  surety  Is  suffl- 
dent  to  sustain  an  action  for  de- 
fault." Brown  V.  Lee  Chuck,  19  Ha- 
waii 4,  6. 

33.  Peo.  V.  Blankman,  17  Wend. 
(N.  T.)  252. 

[a]  Votloe  to  snretr^The  fact 
that  the  surety  had  no  notice  to  pro- 
duce hla  principal  on  the  day  when 
the  recognizance  was  forfeited  will 
not  excuse  the  default:  the  principal 
may  be  called  on  any  day  during  the 
continuance  of  the  court,  and  he 
should  remain  in  court  subject  to  Its 
ordera  Peo.  v.  Kurtz,  16  Daly  188, 
9  NTS  746. 

34.  Ringgold  County  v.  Ross,  40 
Iowa  176;  State  v.  Klingman,  14 
Iowa  401. 

36.  Fowler  v.  State,  91  Ind.  607. 
[al    In  Arkansas  Mansfield  Dig.  S 

2199  providing  that,  on  change  of 
venue,  defendant  shall  enter  into  a 
recognizance  with  security  to  appear 
In  the  court  to  which  the  cause  Is 
removed  is  merely  directory,  and  the 
condition  of  the  bond  may  preclude 
the  release  of  ball  on  such  change. 
Beasley  v.  State,  63  Ark.  67,  13  SW 
733.  But  see  State  v.  Jones,  29  Ark. 
127  (which  holds  that  a  change  of 
venue  ends  the  liability  of  ball).  See 
also  supra  {  300. 

86.  Swank  v.  State,  3  Oh.  St,  429. 
But  see  SUte  v.  Roop,  16  Del.  635. 
41  A  196  (holding  that  a  recognizance 

?lven  for  the  appearance  of  a  de- 
endant  at  a  future  term  of  court,  at 
which  term  the  case  Is  continued  by 
consent,  and  the  recognisance  Is 
neither  called  and  forfeited  nor  res- 
pited, expires,  and  may  not  be  for- 
feited for  a  failure  of  defendant  to 
appear  at  the  time  to  which  the  case 
is  continued);  and  supra  S  299. 

37.  Kuhle  v.  Peo.,  65  III.  A.  378; 
State  V.  Ballentlne,  106  Mo.  A.  190. 
!80  SW  817. 

38.  Thompson  v.  Peo.,  73  IH.  A. 
258.  To  same  effect  State  v.  C:ierk. 
16  Ind.  A.  137,  44  NE  818;  Swank  v. 
State,  8  Oh.  St.  429. 
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the  case  is  called  on  appeal,^^  even  though  no  judg- 
ment is  entered  against  appellant  in  tbe  appellate 
court.***  Where  there  is  a  stipulation  to  prosecute 
with  effect,  a  breach  of  any  one  distinct  condition 
works  a  forfeiture;**  and,  if  tbe  undertaking  is 
^Ten  to  appear  at  the  next  term  and  to  abide  tbe 
judgment  rendered,  it  obligates  an  appearance  at 
the  next  succeeding  term  and  at  subsequent  terms, 
or  until  a  decision  is  rendered  in  the  appellate 
court.*'  On  a  reet^izance  or  bond  on  appeal  and 
a  reversal  of  tbe  cause  and  the  return  of  tbe  case 
below,  there  should  be  an  appearance  below  of  tbe 
principal  in  order  to  save  a  forfeiture.*^ 

[$  305]  H.  Liability  on  Bond,  Undeitakinc  or 
Kecognizaace — 1.  Liabili^  of  Frinc^ML  Accused 
is  bound  by,  and  liable  on,  a  rec(^izance  entered 
into  by  bim  independently  of  the  liability  of  the 
sureties,**  and  his  liability  arising  from  a  forfeiture 
is  not  released  by  bis  surrender  and  a  discbarge  of 
tbe  sureties;*'  and,  on  tbe  other  hand,  where  the 


principal  and  surety  are  each  bound  in  a  separate 
and  speciHc  amount,  the  principal  may  be  released 
witliout  tbe  release  of  the  surety  being  effected 
thereby.*'  But  it  has  been  held  that  aecased  is 
not  liable  upon  a  bond  joined  in  by  bim,  after  a 
judgment  thereon  against  the  bail.** 

[4  306]  2.  LiabUtty  of  SuTeties— a.  Joint  or 
Several  Liability.  In  the  absence  of  statute,  tbe 
liability  of  the  obligors  is  ftxed  by  the  terms  of 
their  undertaking  and  may  be  joint,**  or  several,** 
or  both  joint  and  several.^**  In  some  states  tbe 
status  of  the  obligors  is  fixed  by  tbe  statute  under 
which  the  bond  or  recognizance  is  taken,  rather 
than  by  the  express  terms  of  the  instrument,  ai^ 
under  such  statutes  tbe  obligation  may  be  joint 
and  several,  although  the  bond  may  not  so  express- 
ly stipulate;"*  and  the  fact  that  the  bond  does  not 
bind  them  in  solido  cannot  be  objected  to  by  tbem.'' 
3071  h.  Surrival.  A  surety's  obligation  on  a 
bail  bond  is  a  continuing  one,  and  snrviTes  and 


Blaoluuv*  of  rantUa  by  mw  iMiaa 
or  by  ft  r*oc«nl»nM  se«  aupra  i  287. 

39.  State  V.  Nichols,  43  Vt.  91. 
Compare  State  v.  Miller.  68  Vt.  21.  4 
A  418  (holding:  that,  where  the  recog- 
nizance is  conditioned  only  for  ap- 
pearance at  court,  and  not  that  de- 
fendant will  prosecute  his  appeal  to 
effect,  no  action  lies  on  the  recogni- 
zance if  the  case  has  never  been  en- 
tered in  the  appellate  court). 

40.  State  v.  Nichols,  43  Vt.  91. 

41.  Com.  V.  Lenhart.  233  Pa.  526, 
82  A  777 

4a.  WiUiama  v.  State.  55  Ala.  71. 
But  see  State  v.  Richardson,  2  Me. 
115  (holding  that  a  default  at  a  sub- 
sequent term  does  not  forfeit  a  recog- 
nizance where  the  appeal  has  been 
duly  entered  and  process  continued). 

[a]  ]rotutppMU«iiM  In  appellate 
OOUt^A  recognizance  given  on  ap- 
peal from  a  conviction,  and  condi- 
tioned for  the  appearance  of  accused 
at  a  speclfled  term  of  the  appellate 
court,  and  In  the  circuit  court,  if  the 
appellate  court  so  orders,  at  any  time 
and  place,  and  that  he  render  himself 
In  execution  and  obey  every  order 
and  Judgment  made,  binds  the  ac- 
cused to  appear  in  the  appellate  court, 
not  only  at  the  term  specified,  but  at 
any  term  when  the  appeal  is  heard, 
and  It  may  be  forfeited  for  his  non- 
appearance at  a  subsequent  term  at 
which  the  appeal  is  considered.  State 
V.  Morgan,  124  Mo.  467,  28  SW  17. 

[b]  railnr*  to  appear  In  dlSemt 
ooort. — An  appeal  bond  conditioned 
for  a  surrender  in  execution  of  the 
Judgment  of  the  supreme  court  and 
to  abide  Its  orders,  etc,  is  not  for- 
feited by  a  failure  to  appear  at  the 
next  term  of  the  district  court  after 
conviction  Is  affirmed,  where  defend- 
ant has,  at  the  time,  been  surrendered 
to  the  penitentiary  in  execution  of  his 
sentence.  State  v.  Row,  89  Iowa  581, 
57  NW  306. 

[c]  BxMntiOA  of  Jndnunt  to  ns- 
MBOtd  until  the  next  succeeding 
term,  or  until  reversal  or  an  order 
of  extension.  State  v.  Lowry,  l»  Ala. 
U. 

[d]  yrfoTMaaos  h«U  aafletoat.— 

<1|  where  a  prisoner  was  convicted 
In  the  municipal  court,  and  sentenced 
to  iwy  a  fine  and  to  serve  a  term  on 
the  chain  gang;  and  on  certiorari  he 
gave  bond  conditioned  to  appear  to 
abide  the  final  JXidgment  or  sentence; 
and  on  dismissal  he  surrendered  him- 
self and  served  out  the  chain  gang 
portion  of  the  sentence,  the  condition 
of  the  bond  had  been  complied  with, 
and  no  action  would  lie  to  collect  the 
fine.  Atlanta  v.  Turner,  8  Oa.  A.  213, 
68  SE  847.  (2)  So  where  accused  exe- 
cutes a  bond  on  the  appeal  of  the 

Erlnclpal  from  a  Judgment  convicting 
im  in  a  Justice's  court,  conditioned 
that  he  win  prosecute  his  appeal  with 


effect,  and  will  pay  such  fine  and 
costs  as  may  be  adjudged  against 
him.  It  Is  error  for  the  court  to  for- 
feit such  bond  while  the  principal 
stands  ready  to  pay  such  fine  and 
costs.  Humphries  v.  State,  (Tex.  Cr. 
A)  69  SW  527. 

4S.  State  v.  Heed.  62  Mo.  559; 
Riviere  v.  State,  7  Tex.  A.  55.  But 
see  Wells  v.  State.  21  Tex.  A.  594,  2 
SW  806. 

[a]  This  role  sppUss  where  the 
exceptions  are  overruled  and  the  case 
is  remitted  to  the  lower  court.  Com. 
v.  Austin,  11  Gray  (Mass.)  330  (where 
the  condition  was  to  "abide  the  or- 
der and  sentence  of  said  court  there- 
on" ) . 

[b]  SorstleB  on  the  reoogiBlsance 
and  not  tlioss  on  tke  formw  ball  bond 

are  responsible  for  appearance  after 
reversal.  Weaver  v.  State.  43  Tex. 
386. 

[c]  Conditions    not  violated, — 

Where  the  obligation  Is  that  accused 
will  surrender  himself  In  execution 
of  the  Judgment  upon  Its  being  af- 
firmed, modified,  or  dismissed,  or 
upon  the  Judgment  being  -  reversed 
and  the  cause  being  remanded  for  a 
new  trial,  the  condition  Is  not  broken 
by  the  failure  of  accused  to  appear 
where  the  Judgment  was  reversed  on 
the  ground  that  the  lower  court  was 
without  Jurisdiction.  State  v.  Cand- 
land,  25  Utah  172,  70  P  403. 

rd]  Appeal  dismissed, — Where,  on 
appeal  from  a  conviction  Imposing  a 
fine,  accused  gave  a  recognizance  con- 
ditioned to  appear  in  the  appellate 
court  and  to  pay  all  Judgments  ren- 
dered against  him  therein,  and  the 
appeal  was  dismissed  on  application 
of  accused,  this  operated  aa  an  af- 
firmance of  the  conviction,  rendered 
accused  and  his  sureties  liable  on 
the  appeal  bond  to  pay  the  fine,  and 
warranted  its  forfeiture.  State  v. 
Biesman,  12  Mont.  11.  29  P  6S4. 

44.  Banta  v.  Peo.,  63  111.  4S4:  Sass 
V.  State,  8  Tex.  A.  426. 

45.  Lorance  v.  State,  1  Ind.  359. 
To  same  effect  Atlanta  v.  Turner,  8 
Ga.  A.  213.  68  SE  847. 

46.  State  v.  DavidSOtI,  20  Uo.  212, 

01  AmD  603;  Hodges  v.  SUte.  73  Tex. 
Cr.  634.  165  SW  SIS. 

47.  Com.  T.  Radford,  2  DuT.  (Kx.) 

9. 

48.  Mussulman  v.  Peo..  16  III.  61. 

49.  Hlldreth  v.  State,  6  Blackf. 
(Ind.)  80  (as  where  two  acknowledge 
themselves  indebted  to  the  state  In  a 
specified  sum  each);  Adair  v.  State,  1 
Blackf.  (Ind.)  200;  Madison  v.  Com., 

2  A.  K.  Marsh.  (Ky.)  131  (holding 
that.  In  the  absence  of  statute,  sure- 
ties on  a  recognisance  may  bind 
themselves  In  specific  sums) ;  Par- 
rlsh  v.  State.  14  Md.  288,  239  (hold- 
ing that  the  following  was  a  several 
recognizance;    "Which  they  and  each 


of  them  acknowledge  themselTes,  and 

each  of  them  severally,  to  owe  and 
stand  Justly  Indebted  to  the  State  of 
Maryland.  In  the  sum  of  seven  hun- 
dred dollars,  which  said  sum  they, 
and  each  of  them.  %Qknowiedged, 
shall  be  made  and  levied  of  their 
respective  bodies,"  etc..  In  case  B 
should  not  appear,  etc.,  and  that  the 
said  E  and  J,  although  severally  sol- 
emnly called,  etc.). 

[a]  A  reoofniianos  la  as'i  mwl 
where  It  states  that  each  obligor  is 
bound  In  a  specified  amount-  State  v. 
Davidson,  20  Mo.  212.  61  AmD  S03. 

50.  Ellison  V.  State,  8  Ala.  273 
(holding  that.  If  the  parties  expressly 
bind  themselves  in  a  specified  sum  to 
be  levied  severally  and  Individually 
of  their  goods  respectively,  this  con- 
stitutes a  Joint  and  several  recogni- 
zance and  not  a  several  recogni- 
zance of  each):  State  T.  Woerner,  33 
Mo.  216. 

[a]  The  eUlcozs  an  act 
than  Jointly  and  MTsnllj 
merely  because  different  Buma  are 
set  against  their  names;  wh«re  the 
evident  Intent  thereof  la  to  fix  their 
liability  to  one  another.  Peo,  ▼.  ^■C' 
bee,  1  Ida.  88. 

51.  State  V.  Crosby.  114  Ala.  11,  22 
S  110;  Kilgrow  v.  State,  78  Ala.  ioi: 
Kelpp  V.  State.  49  Ala.  337;  Swerds- 
feger  v.  State,  21  Kan.  475;  State  v. 
Lewis,  7  La.  Ann.  540;  General  Bond- 
ing, etc..  Ins.  Co.  v.  State,  72  Tex.  Cr. 
649,  165  SW  615;  Trail  v.  State.  56 
Tex.  Cr.  73,  118  SW  714  (holding  that, 
although  a  bait  bond  case  was  a  Joint 
obligation  In  terms,  the  court  of 
criminal  appeals  would  construe  It  to 
be  a  Joint  and  several  obligation); 
Avant  V.  State.  33  Tex.  Cr.  312,  26 
SW  411;  Alice  v.  State,  28  Tex.  A- 
531,  13  SW  991;  Mathena  v.  State.  15 
Tex.  A.  460;  Kiser  v.  SUte.  12  Twc 
A.  201.  See  also  Ralnt>olt  v.  State.  24 
Tex.  286. 

[a]  The  purpose  and  affoet  of  tbs 
proTislon  oi  the  code,  providing  that 
^'the  underuking  [of  ball]  binds  the 

fiartles  thereto  Jointly  and  severally.' 
B  to  authorize  the  taking  of  for- 
feitures against  any  one  or  more  of 
the  obligors.  Including,  or  exclodla^ 
the  principal.  Kllgrow  t.  Stat*,  ft 
Ala.  101;  Kelpp  v.  Stata,  49  JMa.  3ST. 

fb]  Xd  smith  2>akOl%  under  Ctr. 
Code  I  1968,  providing  that  the  obli- 
gations of  ball  are  governed  by  tit* 
statutes  specially  applicable  th«r«tiv 
the  presumption  that  an  obligation  to 
Joint,  and  not  several,  which  arlBe* 
under  fi  1118,  does  not  depend  on  tiM 
particular  language  In  the  ball  bc»fe4. 
but  on  the  particular  obligation  Im- 
posed on  the  persons  therein  named 
as  bail.  Stats  v.  Western  Surety  Co- 
26  S.  D.  170.  128  NW  173. 

B8.  State  v.  Lewis,  7  Ia.  Ann.  54t. 
[a]   BaU  an  not  UaU*  li 
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binds  bis  estate  after  his  death      ftBd  forfeitare 

may  be  bad  as  though  the  surety  were  alive." 

it  308]  3.  Fixing  Liability.^''  Defendant  may 
be  Balled  and  his  recoguizance  defaulted  pending 
bis  motion  for  a  new  trial.'^*'  Liability  is  also 
fixed  where  the  bail  is  first  forfeited;"'  and  an  en- 
try of  forfeiture  fixes  the  liability,  so  that  relief 
can  be  obtained  only  by  a  petition  to  remit.^"  So 
a  return  of  "not  found"  upon  successive  writs  of 
sci.  fa.  may  be  equivalent  to  a  service  of  the  writ, 
80  that  execution  may  be  awarded  on  failure  of 
the  principal  to  appear  and  plead.°°  With  respect 
to  the  state  the  surety  on  a  bail  bond  is  regarded 
as  a  principal  whose  liability  is  not  dependent  on 
a  prior  demand  on  his  ooobligor  and  on  default  of 
payment  by  the  latter.'"* 

[(  309]  4.  Lien  of  Bond,  Undertaking,  or  Be- 
cofnlsance.  A  recognizance  of  bail  constitutes  a  lien 
upon  land  owned  by  the  eognizor  at  the  time  of  the 
acknowledgment,"^  although  it  has  been  held  that 
this  lien  does  not  attach  until  the  rec(^izance  has 

unless  In  case  of  the  Insolvency  of 
one  of  tbem,  or  unless  when  sued, 
they  fall  to  claim  the  benefit  of  di- 
vision. U.  S.  V.  Hawkins,  4  Mart.  N. 
8.  (La.)  317. 

S8.  U.  S.  V.  Kelver.  Kfi  Fed.  422; 
Langley  v.  Knighton.  9  S.  C.  U  4&1: 
Com.  V.  Haines,  2  Va.  Cas.  (4  Va.) 
134.  To  same  etTect  State  v.  Oal- 
laKber.  9  La.  Ann.  589.  See  also 
Abatement  and  Revivals  329. 

54.  Vlas  V.  Com..  7  KyL  743;  Peo. 
V.  Bellando.  137  App.  Dtv.  777,  783, 
122  NYS  E43  [aCC  199  N.  T.  B3S  mem. 
92  NB  1095  mem.  and  clt  Cyc]  (per 
Scott,  J.). 

[a]  Xa  Xntaokr  It  has  been  said 
that  the  court  cannot  know  that  a 
ourety  is  dead  and  cannot  therefore 
comply  with  the  code  requiring  an 
order  of  arrest  of  accused,  in  the 
absence  of  a  motion  and  of  evidence 
ahowins  auch  death.  Vlaa  v.  Com., 
T  KyL  743. 


been  forfeited  and  reduced  to  judgment.*' 

A  bail  bond,  however,  is  but  an  evidence  of  debt, 
for  the  recovery  of  which  an  action  must  be  broi^ht ; 
and  it  creates  no  lien  on  the  lands,  or  goods  of  the 
obligors.'" 

[$  310]  5.  Amount  and  Extent  of  Liability.  The 
obligors  on  a  bail  bond  may  be  held  liable  to  the 
full  amount  of  the  penalty,"*  but  not  for  a  larger 
amount  than  that  mentioned  in  the  obligatory  part 
of  the  undertaking,'^  although  a  different  and  lai^r 
amount  is  recited  in  other  parts  of  the  instrument 
and,  where  the  statute  permits,  a  recovery  may  be 
had  for  a  part  of  the  penalty.'^  But  liability  for 
the  full  amount  of  the  penalty  does  not  include 
the  full  amount  against  each  obligor  where  the  prin- 
cipal and  the  sureties  are  jointly  and  severally 
bound  and,  where  the  sureties  are  bound  in  dif- 
ferent sums,  judgment  can  be  taken  against  them 
only  to  the  extent  of  the  sums  in  which  they  have 
respectively  bound  themselves,'"  the  total,  bowerer, 
not  exceeding  the  amount  of  the  bond.^** 


[til]  Hi  W9W  Toik  a  judgment  of 
forfeiture,  entered  asalnst  a  surety 
for  default,  and  accruinc  after  his 
death,  is  voidable,  as  the  representa- 
tives of  the  deceaaed  surety  should 
b«  proceeded  against.  Peo.  v.  Bel- 
lando. 137  App.  Div.  777,  122  NTS 
648  [aff  199  N.  T.  GSS  mem,  92 
1096  mem], 

as.  Za  olvU  aotloui  see  supra  gg 
112-125. 

66.  Campbell  v.  SUte,  18  Ind.  375, 
81  AraD  363. 

67.  Kirk  V.  U.  8..  137  Fed.  753.  70 
CCA  187  [a(f  204  U.  S.  688,  27  SCt 
788,  61  L,  ed.  671];  Com.  v.  Dowdlcan. 
lis  Mass.  183;  Com.  v.  Ohlender,  135 
Fa.  636,  19  A  1067  (even  though  the 
recoffnuance  is  respited  from  term 
to  term  to  allow  bail  an  opportunity 
to  produce  his  principal). 

68.  Com.  V.  Fogelman,  3  Pa.  Su- 
per. 5««.  40  WklyNC  17. 

Jtomlsalon  of  fwfeltnr*  fMteraUjr 
see  infra  8S  323-335. 

8».    SUte  V.  Culp,  S9  Mo.  630. 

eOk  McCormlck  v.  Boylan.  83  Conn. 
8S6,  78  A  336,  AnnCasl912A  882. 

«1.  State  V.  Stout.  11  N.  J.  L.  362; 
Burton  v.  Murphey,  8  N.  C.  339;  State 
V.  Mes^nlss,  2  N.  C.  115;  Cole  v,  War- 
ner, 93  Tenn.  155.  23  8W  110;  Wflkins 
V.  Mey,  8  Head  (Tenn,)  173;  Pugh  v. 
State.  2  Head  (Tenn.)  227;  State  v. 
Winn,  3  Sneed  (Tenn.)  393.  But  see 
Com.  V.  Adklna.  8  B.  Mon.  (Ky.)  380 
Cwhere  It  was  said:  "There  Is  no 
doubt  but  In  England  the  lien  exists, 
but  it  seems  to  be  In  virtue  of  stat- 
utes which  have  never  been  recog- 
nizee! aa  In  force  in  Kentucky.  The 
statute  of  33  Henry  8th.  c.  39,  creates 
a  Hen  upon  lands  for  the  payment  of 
all  debts  due  the  King,  by  judgment, 
reooffnlsanee.  obligation,  or  meclalty. 
It    1*  contended  that  the  Common- 

[•  C.  J.-«6] 


wealth.  In  reference  to  a  recogni- 
zance, occupies  the  attitude  of  the 
King  in  England,  and  that  tbls  and 
other  statutes  upon  the  subject, 
passed  prior  to  the  fourth  year  of 
the  reign  of  James  the  1st,  are  still 
in  force  in  Kentucky,  except  so  far 
as  they  have  been  altered  or  repealed. 
Although  this,  as  a  general  proposi- 
tion, may  be  true,  yet  we  think  these 
statutes  creating  a  lien  In  favor  of 
crown  debts,  have  been  virtually  re- 
pealed In  Kentucky"). 

[a]  Vot  a  llMi  berond  the  ooiurty. 
— State  V.  Miller,  II  Lea  (Tenn.)  620. 

[bl  BeooyBluao*  mnat  be  oertt- 
flsd  and  raoorded. — In  Patterson  v. 
State.  12  Ind.  86,  It  was  held  that 
2  Rev.  St  p  499  SS  12-14  and  p 
366  !  49,  construed  together,  mean 
that  a  recognisance,  to  operate  aa  a 
Hen  on  land,  must  be  certlfled  and 
recorded,  but  that  It  may  be  the 
foundation  of  an  action  without  hav- 
ing been  so  certified  and  recorded: 
that  the  action  Is  In  the  nature  of  an 
action  of  debt,  and  Is  brought  on  the 
recognisance  as  on  any  other  con- 
tract 

6S.  SUte  V.  Carswell.  24  Qa.  261; 
McKee  v.  Brown,  43  111.  130  (until  a 
Judgment  of  forfeiture  and  an  award 
of  execution  on  a  scl.  fa.,  or  until  a 
Judgment  of  debt  has  been  recovered 
on  the  recognisance). 

[al  The  ming'  uid  eatrr  of  a  for- 
feited reoognlsano*,  when  legally  suf- 
dcient,  may  constitute  a  Hen  on  the 
real  eaUte  of  the  sureties.  Oachen- 
heimer  v.  SUte,  28  Ind.  91;  Peo.  v. 
Lott  21  Barb.  (N.  T.)  180. 

68.  Cole  V.  Warner,  98  Tenn.  156, 
23  SW  110. 

M.  Ala.— Cain  v.  SUte,  55  Ala. 
170;  Badger  v.  SUte,  6  Ala.  21  (even 
though  said  penalty  exceeds  the  for- 
feiture which  the  law  Imposes); 
State  V.  Hinson,  4  Ala.  «T1. 

Arts. — Thomas  v.  Terr.,  10  Arts. 
180.  86  P  1063. 

Conn. — Colt  v.  Baton,  1  Root  B24. 

Iowa. — SUte  V.  Hirronemus,  50 
Iowa  545  (amount  Is  the  penalty  and 
not  the  fine  and  costs). 

Mich. — Peo.  V.  Hanaw.  106  Mich, 
421.  64  NW  328:  Courtrlght  v.  Atty.- 
Qen..  43  Mich.  411,  5  NW  441. 

Tenn. — SUte  v,  Austin.  4  Humphr. 
213  Uhe  whole  amount  of  the  pen- 
alty or  nothing,  and,  If  the  penalty 
Is  for  too  much,  recovery  Is  void). 

Tex.— Hodges  v.  SUte.  20  Tex.  493: 
Williamson  v.  SUte,  (Cr.  A)  150  SW 
892. 

[ai   Til*  susUm  mar  be  boaad  In 

a  "PMua  swa.'^Peo.  v.  Love,  19  Cal. 
676  (holding  that  where  so  bound, 
the  word  "penal"  will  not  make  the 
sum  mentioned  strictly  a  penalty,  but 
that  the  bond  may  be  enforced  as  a 


simple  undertaking  to  pay  the  sum 

specified), 
[b]    nierUr     eaaaot  modUy. — 

Where  a  person  signs,  as  surety,  a 
bail  bond  which  conforms  to  the  stat- 
ute with  full  knowledge  of  its  pur- 
port and  contents,  and  the  bond  Is  ac- 
cepted by  the  sheriff  and  the  princi- 
pal is  released,  the  surety  cannot 
avoid  liability  to  the  full  extent  of 
the  bond  because  of  a  contemporane- 
ous agreement  with  the  sheriff  that 
his  liability  would  be  limited  to  a 
lesser  amount  Snowden  v.  SUte,  53 
Tex.  Cr.  439.  110  SW  442. 

66.  SUte  V.  Hinson,  4  Ala.  671: 
Thomas  v.  Terr.,  10  Arls.  180.  85  P 
1063  (amount  in  excess  of  the  bond 
Is  Improper);  Hodges  v.  State,  20  Tex. 
493. 

66.  Hodges  V.  SUte,  20  Tex  493. 

67.  Cain  v.  SUte,  55  Ala.  170: 
Com.  V.  Thornton,  1  Mete.  (Ky.)  380 
(a  statute  providing  for  a  Judgment 
for  part  Is  constitutional). 

68.  Ellison  V.  SUte,  8  Ala.  272; 
HUdreth  v.  SUte,  6  Blackf.  (Ind.) 
80:  Scott  v.  SUte,  1  Head  (Tenn.) 
433;  lehmael  v.  State,  41  Tex.  244 
(holding  that  a  ball  bond  In  which 
the  principal  and  sureties  are  Jointly 
and  severally  bound  in  a  specinc  sum 
will  not,  when  forfeited,  authorise  a 
judrment  for  the  full  amount  of  the 
bond  against  each  .of  the  parties 
bound;  but  the  Judgment  rendered 
should  be  for  the  penalty  of  the  bond 
and  the  cost  In  the  proceeding  to  col- 
lect it,  not  Including  the  costs  of  the 
criminal  prosecution) ;  Hathena  v. 
SUte,  15  Tex.  A.  460;  Thomas  V. 
SUte,  13  Tex.  A.  496. 

[a]  They  are  mot  lolatly  Ualde  for 
the  foU  anumat  of  O*  bond  (1)  not- 
withstanding the  bond  might  In  Its 
terms  be  Joint  and  several.  Fultou 
V.  SUte,  14  Tex,  A.  32.  (2i  Nor  can 
there  be  a  recovery  for  double  the 
sum  set  against  each,  namely,  the 
principal  and  surety.  Dean  v.  SUte, 
10  Miss.  200. 

[b]  Xiablllty  of  surety  oaasot  sz- 
ooed  tliat  of  prtnalpaL — A  recogni- 
sance executed  by  the  principal  and 
surety  bound  the  former  for  one 
hundred  dollars  and  the  latter  for 
three  hundred  dollars.  In  an  action 
to  collect  the  penalty.  It  was  held 
that  the  obligation  of  the  surety 
could  not  exceed  that  of  the  princi- 
pal, and  that  the  surety  was  liable 
for  only  one  hundred  dollars,  '  Peo. 
v.  Morrison,  76  Mich.  30,  42.  KW 
531. 

86.  Smith  T.  State,  7  Port.  (Ala.) 
492:  ThomBB  v.  Terr.,  1»  Arts.  180. 
86  P  1063;  Fulton  v.  SUte.  14  Tex. 

A  32. 

TO.   Thomas  v.  Terr.,  10  Arts.  180, 

86  P  1063. 
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Liability  for  fine  imposed.  A  recognizance  given 
on  an  appeal  from  a  conviction  imposing  a  fine  is 
sometimes  conditioned  that  the  recognizors  shall 
be  liable  for  the  amount  of  the  same  with  costs 
if  the  judjfment  is  affirmed,  in  which  event  the  lia- 
bility of  the  bail  extends  to  the  satisfaction  of  the 
penalty.'* 

Interest  is  allowed  on  reeognizanees  from  the 

time  of  forfeiture.^' 

311]  N.  Suxrender  of  Principal— 1.  Right  to 
Snirender."  An  accused  person  who  is  admitted  to 
bail  is  considered  as  being  transferred  to  the  friend- 
ly custody  of  his  sureties  who  have  the  right  to 
terminate  the  responsibility  assumed  by  them  by 
snrrendering  him  into  the  custody  of  the  proper 
court  or  omeer,^'^  and  in  some  jurisdictions  this 
right  is  expressly  provided  for  by  statute.'*  Bail 
on  appeal  from  a  conviction  may  surrender  their 


principal  and  may  be  relieved  from  liability  on  tbe 
undertaking/^  except  that,  where  it  is  provided  hy 
law  that  the  undertaking  of  bail  shall  be  to  pay 
the  fine,  or  such  part  thereof  as  the  appellate  eomt 
may  direct,  a  surrender  cannot  be  made.'* 

312]  2.  Time  of  Surrender.'*  The  sorrendar 
of  the  principal,  to  be  effectual  as  an  exoneration 
of  the  sureties,  should  generally  be  made  before 
their  liability  on  the  bond  or  recognizance  has  be- 
come fixed  and  is  a  matter  of  record.*** 

313]  3.  Manner  of  Surrender.  The  mode  of 
surrender  is  lai^ely  reflated  by  statute,  bat  ordi- 
narily there  must  be  an  actual  delivery  np  of  the 
person  of  the  principal  into  tbe  proper  custody,*' 
or  a  delivery  to  the  sheriff  of  a  certified  copy  of 
tbe  bail  bond  with  instructions  to  arrest  the  prin- 
cipal''  If  the  form  and  manner  of  sanender  is 
prescribed  by  statute  a  surrender  in  any  other  man- 


71.  state  V,  Heler,  96  Iowa  S7K, 
<S  NW  316:  8tat«  V.  Stommel,  89  Iowa 
67,  66  NW  263. 

[a]  Oondltloiui  In  a  1»11  bond  lU«d 
to  mak*  aa  appeal  a  mparMd«aa« 
that  the  principal  will  comply  with 
all  orders  and  with  the  Judgment  of 
the  superior  court  includes  the  pay- 
ment of  fine  and  costs  imposed  by  the 
judsment.  Com.  v.  Lenhart,  233  Pa. 
S2«.  82  A  777. 

f&  Swerdsfeeer  v.  State,  21  Kan. 
476:  State  v.  Frasler.  S2  La.  Ann. 
1S06,  S7  8  799  (from  the  date  of  the 
Judgment  of  forfeiture):  Kinney  v. 
SUte,  14  Oh.  Cir.  Ct.  91.  7  Oh.  Cir. 
Dec.  97.  But  see  Peo.  v.  Hanaw,  106 
Mich.  421.  64  NW  328  (holding  that, 
under  Howell  Annot.  St.  S  8457,  pro- 
vldlns:  that  in  case  of  forfeiture  of 
bail  the  Judgment  shall  be  for  the 
amount  of  the  penalty,  it  Is  error  to 
give  Judgment  for  interest  from  the 
date  of  the  forfeiture). 

73.  m  «lva  aotlou  see  supra  (1 
126-137. 

74.  See  supra  I  166. 

75.  U.  S. — Taylor  v.  Talntor,  16 
Wall.  S66,  21  U  ed.  287. 

Ala.— Ex  p.  Williams,  114  Ala.  29. 
22  S  446;  Bearden  V.  Stote,  89  Ala. 
21,  7  S  756. 

Ark.— 'Dunlap  V.  State,  66  Ark.  106, 
49  SW  S49;  BtemberK  v.  SUte,  42 
Ark.  127. 

Colo, — Huston  V,  Peo„  12  Colo.  A. 
271,  66  P  262. 

Qa, — ^Wln ins  v.  Tyson.  112  Oa.  744, 
88  SE  86:  VVeeman  v.  State,  112  Oa. 
648,  87  SE  886. 

Ill, — Toung  V.  Itoneen,  220  111.  350, 
77  NE  193  [all  123  111.  A.  380] ;  Peo. 
V.  Barrett,  202  111.  287,  67  NE  23.  96 
AmSR  230.  63  LRA  82;  Norfolk  v. 
Peo.,  43  111.  9;  Peo.  v.  Hathaway,  102 
111.  A.  628  [aff  206  111.  42,  68  NE 
1058];  Kuhle  v.  Peo.,  66  III.  A.  37S. 

Iowa. — State  v.  Anderson.  119  Iowa 
711,  94  NW  208. 

Ky. — Combs  v.  Com.,  103  Ky.  385. 
46  SW  359.  20  KyL  129;  Mitchell  v. 
Com.,  12  Bush  247;  Com.  v.  Bronson. 
14  B.  Mon.  291. 

La. — State  v.  Miller.  109  I>a.  27.  33 
S  67;  State  v.  Lasarre,  12  La.  Ann. 
166. 

Mich.— Matter  of  Cannon,  47  Mich. 
481,  11  NW  280. 
Miaa.— KellOKflT  v.  Stete.  42  Miss. 

67. 

Mo.— In  re  Bauer,  112  Mo.  231.  20 
SW  488. 

Nebr.— Bartling  v.  State.  67  Nebr. 
637.  93  NW  1047.  97  NW  443. 

N.  T.— Harp  v.  Osgood.  2  Hill  216; 
Nicolls  V.  Ingersoll,  7  Johns.  145. 

N.  C— State  v.  Schenck.  138  N.  C. 
660,  49  SE  917,  3  AnnCas  928;  State 
T.  Lingerfelt.  109  N.  C.  776,  14  SE  75, 
14  LRA  606. 

Okl.— Edwards  v.  State.  89  Okl.  606. 
186  P  577. 

Philippine. — U.  S.  V.  Bonoan.  22 
Philippine  1. 

Tex. — State  v.   Rosseau,   39  Tex. 


614;  Hughes  v.  State,  28  Tex.  A.  499, 
13  SW  777. 

Wash. — State  v.  Lewis,  86  Wash. 
261.  77  P  198. 

W.  Va.— Carr  v.  Sutton,  70  W.  Va. 
417.  420,  74  SE  239,  AnnCaal913E 
453  [clt  Cyc];  State  v.  Lambert,  44 
W.  Va.  308,  28  SE  930. 

Eng.— Ex  p.  Gibbons.  1  Atk.  238,  26 
Reprfnt  153;  Anonymous,  6  Mod.  231, 
87  Reprint  982. 

[al  In  Bhods  Island  It  has  been 
held  that  the  right  of  bail  to  surren- 
der their  principal  is  limited  to  civil 
actions.  In  re  Qriswold,  IS  R.  I. 
126. 

[b1  One  who  baa  mad*  an  wum- 
tliMriiiad  dapeaift  In  llan  of  Ml  has 

no  authority  to  surrender  the  ac- 
cused. State  V.  Owens,  112  Iowa  403, 
84  NW  529. 

76.  See  statutory  provisions;  and 
Young  V.  Deneen,  220  111.  350,  77  NE 
193  [aft  123  111.  A.  380];  State  v. 
Anderson,  119  Iowa  711,  94  NW  208: 
State  V.  Hyde,  234  Mo.  200.  136  SW 
316.  AnnCaBl912D  191;  Edwards  v. 
State,  39  Okl.  605.  136  P  677. 

[a]  OonatltatloiiaUtr  of  law  aiv- 
inr  ball  right  to  mrmider  principal. 
— ■The  Indiana  statute  (Rev.  St. 
[1881]  I  1718).  providing  that  "the 
bail,  at  any  time  before  final  Judg- 
ment against  him  upon  a  forfeited 
recognisance,  may  surrender  his  prtn- 
cipal  In  open  court  or  to  the  sheriff, 
and,  upon  payment  of  such  costs  as 
the  court  may  adjudge  to  be  paid  by 
him,  may  thereupon  be  discharged 
from  any  further  liability  upon  the 
recognisance."  was  held  constitu- 
tional. State  Rowe,  108  Ind.  118, 
2  NE  294. 

77.  State  v.  Anderson,  119  Iowa 
711.  94  NW  208. 

[a]  Tlia  right  la  not  oonflned  to 
cases  of  bonds  for  appearance  In 
oonrto  of  orlglul  JnxiMictlo&,  but 
extends  also  to  those  where  ball  Is 
given  for  appearance  in  an  appellate 
court.  In  re  Bauer.  IIS  Mo,  231,  20 
SW  488. 

[b]  m  Texas  the  sureties  on  a 
recognizance  given  on  appeal  from  a 
conviction  for  misdemeanor  cannot 
surrender  their  principal  and  be  re- 
lieved of  liability.  Code  Cr.  Proc,  arts 
310,  318,  324,  327.  authorizing  the 
surrender  of  a  principal  by  the  sure- 
ties, and  providing  that  such  action 
shall  relieve  the  sureties,  being  lim- 
ited to  ball  bonds.  Tslley  v.  State. 
44  Tex.  Cr.  162,  69  SW  614. 

[c]  Impriaoned  In  another  Juris- 
diction.— where  a  person  under  ball 
to  appear  In  a  United  States  court  Is 
In  confinement  under  process  of  a 
state  court,  the  United  States  court 
has  no  power  to  bring  hlra  before  It 
on  habeas  corpus,  so  that  he  may  be 
surrendered  bv  his  ball,  but  It  can 
and  will  respite  the  recognlwince.  U. 
S.  v.  French,  25  P.  Cas.  No.  15,166,  1 
Gall.  1. 

78.  State  V,  Meier,  96  Iowa  376,  66 


NW  316;  State  v.  Stommel.  89  low* 

67.  66  NW  263. 

79.  •oxxendsr  of  prinoipal 
forfeiture  see  Infra  I  331. 

80.  Com.  V.  Johnson,  3  Cu«h. 
(Maes.)  454;  Com.  v.  Gaul,  2  Woodw. 
(Pa.)  70;  Marks  v.  Willenakl,  SI  Ps. 
Super.  177. 

[a]  Vndsr  the  Vortb  OaMUH 
statato  the  sureties  may  surrmder 
their  principal  at  any  time  before 
execution  agalnat  them.  State  v. 
Schenck,  128  N.  C.  660.  49  8E  *17.  S 
AnnCaa  928. 

[b]  ta.  a  praw  mm  «ka  nvstr 
vpon  a  estaUHU  raooffniaaaoa  need 
not  wait  until  the  bond  haa  finally 
been  forfeited  to  protect  hlmaelf.  but 
may  diminish  damages  by  productng 
the  principal,  and  prevent  the  bond 
from  being  estreated.  Flemmlng  v. 
Shockley,  8  Ga.  A.  229,  68  SE  1013. 

81.  State  V.  McMlchael,  60  La. 
Ann.  428,  23  S  992;  State  v.  Martel,  3 
Rob.  (La.)  22;  Woodrlng  State, 
53  Tex.  Cr.  17.  108  SW  371  Cmust  be 
manual  surrender). 

[a]  To  oonrt  or  JaUer^d)  It  has 
been  held  that  defend&nt  most  be 
delivered  Into  the  actual  custody  of 
the  court  or  Jailer  (Ramey  v.  Com, 
83  Ky.  534,  7  KyL  704),  <2)  and  that 
the  delivery  to  the  ^Iler  must  be 
such  as  to  give  actual  dominion  over 
the  accused  (McKInney  v.  Com.  2 
KyL  465,  11  Ky.  Op.  348).  <S>  and 
that,  although  the  surrender  sbonid 
be  made  at  the  jail.  In  such  a  case  ft 
may  be  effectual  if  made  elsairiHre 
(Com.  V.  Clark,  7  KyL  828). 

[b]  Oeurtraottve  avmsder 
oowawneaaiant  of  trlalv— (1)  Tbe 
criminal  code  of  Kentucky  declares 
that,  "during  the  trial  of  an  Indict* 
ment  for  felony,  the  defendant  i^all 
be  kept  In  custody:  but  for  misde- 
meanor may  remain  on  ball  during 
trial."  In  Asklns  v.  Com^  1  Dbt, 
(Ky.)  275  [overr  Com.  v.  Coleman. 
2  Mete.  (Ky.)  382],  it  was  held  that 
the  appearance  of  the  principal  and 
the  commencement  of  his  trial  for 
felony  operates  as  a  constructive  sur- 
render of  him,  and  releases  the  sure- 
ties from  liability,  but  otherwise  Is 
cases  of  misdemeanors.  This  case 
was  followed  in  Willis  v.  Conu  85  Ky. 

68,  2  SW  664.  (2)  But  in  Mississippi 
It  was  held  that  the  mere  prestnos 
of  the  accused  for  trial,  or  even  his 
arraignment  and  trial,  was  not  a 
sufflcTent  surrender  under  the  coda 
Lee  V.  SUte,  61  Miss.  €86. 

83.  Sternberg  v.  State,  42  Ark.  1ST 
(holding  that  bail  may  surrokder 
their  principal  by  procuring  a  evil- 
fled  copy  of  the  ball  bond  and  d^iv- 
erlng  It  to  the  sheriff  and  having  hfm 
arrest  the  principal,  the  actual  ar- 
rest by  the  sheriff  being  equlvaleat 
to  the  delivery  of  the  principal  by 
the  ball);  Com.  v.  Norton  8  Ky.  Op^ 
472. 

[a]  There  Is  an  tmpUsd  ohUfatls« 
on  the  part  of  the  atata  that  baU 
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ner  than  that  pregcribed  will  not  relieve  the  sure- 
ties from  liability,^  except  that  a  failure  to  comply 
with  a  provision  which  is  merely  directory  will  not 
invalidate  the  surrender.**  Noncompliance  with  an 
order  of  court  as  to  further  security  will  invalidate 
a  surrender,**  So  if  it  is  required  by  law  that  an 
indorsement  of  the  exoneration  of  the  bail  shall  be 
made  by  certain  officers  the  sureties  are  chargeable 
with  the  duty  of  seeing  that  such  indorsement  is 
made  and  it  is  essential  to  s  valid  discharge.^'  But 
a  mere  readiness  or  offer  to  surrender  the  accused,^' 
or  a  mere  request  by  the  sureties  to  the  sheriff  that 
be  take  the  principal  into  custody,^*  is  not  a  suf- 


shall  not  be  hindered  by  any  author- 
ity within  the  ilmlta  of  the  state 
from  surrendering  his  principal  at 
any  time  before  forfeiture,  and  that 
the  state's  peace  ofTtcers  will  arrest 
the  principal  if  within  the  state  when 
bail  desires  It.  Com.  v.  Overby,  80 
Ky.  SOS.  3  KyL  704,  44  AmR  ill. 

[to]  VaRnOir  of  vHw^M  wkn 
la  vnMBi--A  surety  on  the  Dall  bond 
of  one  who  Is  accused  of  felony,  and 
vho  la  imprlmned,  awaiting  sentence 
on  a  conviction  of  another  crime, 
may  effectually  surrender  the  ac- 
cused by  a  formal  declaration  to  ttiat 
effect  to  the  sheriff.  State  v.  Trahan. 
31  La.  Ann.  715. 

85.  State  V.  Reames,  1S6  La.  48, 
66  S  393  (holding-  that  under  Rev.  St. 
1  1033,  the  surrender  of  accused  must 
be  to  the  sheriff  or  his  deputy  in  open 
court  or  within  the  parish  prison,  to 
release  the  surety  on  the  appearance 
bond);  State  v.  Miller,  109  La.  27.  83 
S  67:  State  v.  McMlchael.  60  La.  Ann. 
428,  23  S  992;  Edwards  v.  State,  39 
Okl.  $05,  186  P  677;  Cameron  v.  Bur- 
ner. 60  Or.  458,  120  P  10;  Woodrlng  v. 
State.  53  Tex.  Cr.  17,  108  SW  871; 
Roberts  v.  State.  4  Tex.  A.  129. 

[a]  A  BUS*  snrmdMr,  witltoat 
ItriMUf  to  ths  BliealS  a  e«RUed  oopy 
of  tt*  %nUI  (1)  or  obtaining  an  ex- 
oneration as  required  by  statute,  has 
been  decided  to  be  Insuflictent  to  re- 
lieve the  sureties  frtun  liability. 
State  V.  Tleman.  39  Iowa  474;  Cole- 
man  v.  Com.,  9  Ky.  Op.  160  (holding 
that  one  who  has  signed  a  bail  bond 
Is  not  discharged  from  liability  there- 
on by  surrendering  the  prisoner  to 
the  shertlT,  where  such  surrender  Is 
not  accompanied  by  a  certified  copy 
of  the  bail  bond  as  required  by  stat- 
ute). (2)  Thus  In  Lord  L.  Or.  S 
1664,  which  provides  that  defendant 
on  ball  may  oe  surrendered  either  by 
himself  or  the  sureties  at  any  time 
before  forfeiture  of  the  undertaking 
upon  delivery  to  the  sheriff  of  a  cer- 
tified copy  or  the  undertaking  of  ball, 
serving  as  a  commitment,  and  that 
the  court  before  which  defendant  was 
bound  to  appear  may  then  order  that 
the  ball  should  be  exonerated,  is  ex- 
clusive as  to  the  manner  in  which  a 
defendant  may  be  surrendered  and 
ball  exonerated,  and  hence  a  surety's 
belief  that  defendant  has  been  sur- 
rendered Is  immaterial.  Cameron  v. 
Burger,  80  Or.  458,  120  P  10.  But  see 
Walton  v.  Peo.,  28  III.  A.  645;  State  v. 
Mudd.  333  Mo.  564,  134  8W  662. 

M,  State  V.  Hndd.  232  Mo.  S84. 
1S4  SW  ft6S:  State  v.  Shaw,  73  Vt. 
149.  60  A  862. 

m.  Berkstresser  v.  Com.,  127  Pa. 
IS,  17  A  680. 

86.  U.  S.  V.  Stevens,  16  Fed.  101 
[a]    Saoh  iBdorsMoent  sabseqaeat- 

l7  nuUU  will  be  sufliclent  If  the  party 
is  either  In  actual  custody  or  has 
'been  released  on  giving  other  se- 
curity. U.  S.  V.  Stevens,  16  Fed.  101. 
See  also  Com.  v.  Clark,  7  KyL  828. 

87.  Bonner  v.  Com.,  8S  SW  1196, 
27  KyL  658  (holding  that  an  offer  to 
the  court  by  the  bail  to  surrender 
accused,  when  accused  is  not  present. 
Is  not  within  Cr.  Code  I  98.  providing 
that  if,  before  Judgment  Is  entered, 
defendant  is  surraiidered  or  arrested. 


the  court  may  remit  the  whole  or 
part  of  the  sum  specified  In  the  ball 
bond);  State  v.  McMlchael,  50  La. 
Ann.  428,  23  S  992  (holding  that  a 
statement  by  the  sureties  of  a  prin- 
cipal who  has  fiiiled  to  make  an  ap- 
pearance as  required  by  the  bond, 
that  "they  were  prepared  to  produce 
their  principal,"  Is  not  the  formal 
surrender  of  a  principal  required  by 
Rev.  St.  I  1038). 

[a]  irvoesattr  (or  Sonaal  oo»aitfr- 
msKttf— An  offer  of  the  accused  to 
submit  himself  to  the  sheriff  to  be 
taken  Into  custody  will  operate  as  a 
surrender  by  the  sureties,  although 
the  sheriff  refuses  to  take  the  pris- 
oner Into  custody  because  he  has  not 
received  a  formal  commitment.  Jack- 
son V.  State,  62  Kan.  249.  34  P  744. 

88.  Peo.  V.  Robb,  98  MlclL  297.  67 
NW  257. 

[a]  A.  reqasvfe  to  a  dspnt^  aherlS 

by  a  surety  in  a  recognisance  to  take 
the  principal  into  custody  whenever 
he  should  interpose  a  plea  of  guilty 
to  the  charge  preferred  against  him 
is  not  a  sufflclent  surrender  of  the 
principal.  Peo.  v.  Robb,  98  Mich. 
897,  57  NW  267, 

89.  Perkins  v.  Terrell,  1  Oa.  A. 
260.  58  SB  133;  Gray  v.  Com.,  100  Ky. 
646,  38  SW  1092,  IS  KyL  1093  (hold- 
ing thatj  where  a  change  of  venue 
granted  by  consent  was,  at  the  same 
term,  set  aside  for  the  want  of  a 
proper  recognisance  to  appear  at  the 
new  venue,  the  fact  that  the  accused 
was  present  at  the  time  of  the  mak- 
ing of  the  order  changing  the  venue, 
and  that  he  remained  In  court  during 
that  entire  day,  was  not  equivalent  to 
a  surrender,  and  that  the  recogni- 
zance might  be  forfeited  for  failure 
to  appear  after  such  order  was  set 
aside);  Com.  v.  Turpin,  98  Ky.  9,  32 
SW  138.  17  KyL  546  (holding  that  the 
mere  presence  of  the  accused  and 
his  promise  to  perform  the  judgment 
which  has  been  rendered  against  tilm 
will  not  operate  as  a  surrender  where 
such  apromlse  la  not  kept). 

90b  Perkins  v.  Terrell,  1  Oa.  A. 
250,  68  SE  133.  To  same  effect  Toung 
v.  Deneen,  220  111.  S50,  77  NB  193  [aft 
123  lU.  A.  380]. 

ta]  Aeoaptaaee  of  dsUrecr.— A 
surety  on  a  bail  bond  who  desires  to 
surrender  defendant  and  deliver  him 
In  open  court  is  not  discharged  from 
further  responsibility  on  his  bond 
until  the  court  accepts  said  delivery, 
and  the  only  evidence  of  the  delivery 
is  the  record  of  the  court.  Du  Laur- 
ence V.  State,  31  Oh.  Cir.  Ct  418. 

[b]  The  hlfbest  evidence  of  the 
swTMidw  of  a  principal  discharged 
on  ball  Is  an  exoneretur  entered  on 
the  minutes.  Perkina  v,  Terrell.  1 
Ga.  A.  250,  58  SB  133. 

91.  Ark. — Charter  v.  State,  43  Ark, 
182 :  Sternberg  v.  State,  42  Ark. 
127. 

Ga. — Perkins  v.  Terrell,  1  (3a.  A. 
250.  68  SK  133  (in  vacation). 

III. — Toung  V.  Deneen.  220  111.  850, 
77  NB  192  (aff  123  HI.  A.  380];  Wal- 
ton V.  Pea,  28  ni.  A.  646. 

Ind. — Btegars  v.  State,  2  Blackf, 
104. 

La.— State  t,  Reames,  IS*  La.  48. 
««  8  293. 


flcient  anrrender.  So  ahn  the  mere  production  or 
preaence  of  the  acensed  in  open  court  is  not  alone 
sufficient;'"'  the  attention  of  the  court  mnst  be 
called  to  his  presence,  imd  the  intent  to  surrender 
him  must  be  definitely  expi^sed  and  understood.*** 
To  whom  surrender  made.  Surrender  should  gen- 
erally be  made  to  the  sheriff  of  the  county  in  which 
the  indictment  against  the  principal  is  pending" 
or  to  a  deputy  sheriff;"  but  where  the  court  before 
which  be  is  bound  to  appear  is  in  session,  surrender 
may  or  should  be  made  to  it.*'  Surrender  cannot 
be  made  to  the  justice  of  .  the  peace  who  accepted 
the  recognizance  returnable  to  a  higher  court/*  al- 

Miss.— Kellogg  T.  State,  43  Hiss. 


67. 

Tex. — ^Hughes  T.  State,  28  Tex.  A. 
499.  13  SW  777;  Roberts  t,  SUte,  4 
Tex.  A.  129. 

[a]  Althiraglt  ttw  AexW  may  li*Ta 
reslgasd,  yet  where  his  functions  still 
continue,  a  valid  surrender  to  him 
may  be  made,  and  it  may  also  be 
made  to  the  coroner  under  such  cir- 
cumstances. State  V.  Frith,  14  La. 
191. 

[b]  ffnnsiidsr  to  onistaltls. — Un- 
der Tex.  Code  Cr,  Proc.  no  officer 
save  the  sheriff  can  receive  the  ac- 
cused from  the  hands  of  the  ball 
when  surrender  Is  proposed  to  be 
made  by  them  of  his  person;  a  deliv- 
ery of  him  to  the  constable  who 
originally  arrested  him.  and  who  had 
him  in  charge  when  ball  was  granted. 
Is  not  a  valid  surrender,  and  will  not 
exonerate  the  sureties.  Roberts  v. 
State,  4  Tex,  A.  129.  To  same  effect 
Georgia.  Bird  v.  Terrell,  128  Ga. 
886,  57  SB  777. 

[c]  la  Teauw  It  Is  the  duty  of  the 
sheriff  to  take  a  new  bond  on  sur- 
render by  sureties  and  he  has  no 
power  to  Increase  the  amount.  Bz 
p.  Wasson,  50  Tex.  Cr.  361,  97  SW 
103. 

99.  Carter  v.  State,  48  Ark.  182  (or 
a  deputy  sheriff  de  facto):  Ward  v, 
Colquitt,  62  Oa,  267;  SUte  v.  Reamss, 
126  La.  48.  66  S  398.  But  see  State 
V.  Le  Cerf,  17  S.  C.  L.  410  (holding 
that  the  surrender  of  the  accused  to 
a  deputy  sheriff  will  not  discharge 
the  ball;  surrender  should  be  made 
to  a  person  having  authority  to  re- 
commit the  prisoner  or  reball  him, 
and  a  deputy  sheriff  has  no  such 
power). 

93.  Young  v.  Deneen,  220  111.  360, 
77  NB  193  [aff  123  III.  A.  380]  (hold- 
ing that  Cr.  Code  div  2  «  11  [Hurd 
Rev.  St.  (1899)  c  38  9  304]  author- 
izes a  voluntary  surrender  by  the 
principal  in  open  court,  S  14  [I  307], 
providing  that  the  surrender  shall  be 
made  to  the  sheriff,  applying  only 
where  under  that  section  and  If  13, 
15  [II  306,  308]  the  sureties  enforce 
surrender);  Com.  v.  Bronson,  14  B, 
Mon.  (Ky.)  861  (holding  that  a  sur- 
render may  be  made  to  the  court 
In  session  at  which  the  accused  is 
to  be  tried,  or  to  the  tribunal  which 
sent  him  to  such  court  if  the 
term  of  the  trial  court  has  not  ar- 
rived); State  V.  Miller,  109  La.  27,  33 
S  67. 

[a]  On  appeal  the  principal  must 
be  surrendered  to  the  court  before 
which  he  Is  bound  to  appear.  House 
V,  Anniston,  6  Ala.  A.  367,  69  S 
686. 

94.  Bird  V.  Terrell.  128  Ga.  886. 
67  SE  777.  Compare  Com,  V.  Bron- 
son. 14  R  Mon.  (Ky.)  361. 

[a]  Aftsr  a  jvstlo*  of  the  Moe 
has  disposed  of  the  case,  and  ad- 
mitted the  accused  to  ball,  the  only 
legal  act  which  remains  for  him  to  do 
Is  to  return  the  recognizance  Into 
court;  his  Jurisdiction  ceases  here, 
and  he  has  no  authority  to  accept  a 
surrender  of  the  principal  from  his 
bail,  and  such  surrender  cannot  op- 
erate In  their  discharge.  Stegars  v. 
State,  2  Blackf.  (Ind.)  104. 
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thon^  the  bond  is  still,  in  Uu  possession  of  the 
jnBtiee."* 

[i  314]  4.  Effect  of  Surrender.  Kxcept  in  a 
case  of  estoppel,"'  the  effect  of  a  valid  simrender  of 
the  principal  by  bis  sureties  on  a  bond  or  recog- 
nizance is  to  reSiere  them  from  further  liability  on 
sueh  instnunenti*^  and  in  this  respect  the  -  act  of 
one  of  them  innres  to  the  benefit  of  all;'"  but  a 
surrender  in.  one  ease  does  not  operate  as  a  sur- 
render in  another  case.'"  Such  surrender,  however, 
does  not  exonerate  tbe  principal,*  but  relegates  him 
to  tbe  custody  of  the  sheriff  under  the  original 
capias,  and  puts  him  in  the  Bame  condition  as  though 
he  had  not  been  bailed,'  and  if  he  can  find  Bure- 


ttes he  may  be  bailed  again.' 

[i  315]  6.  Arrest  of  PrindpaL*  The  right  of 
the  bail  to  arrest  tbe  principal  for  tbe  purpose  of 
surrendering  him  is  incidental  to  the  engagement, 
and,  the  principal  being  in  legal  contemplati<m  in 
tbe  custody  of  his  sureties,  the  latter  may  arrest 
him  at  any  place  and  time,  before  forfeiture,  f<H- 
that  purpose,"  and  in  the  absence  of  statute  other- 
wise the  issuing  of  process  is  not  necessary  to  tbe 
exercise  of  this  right.* 

Extent  of  anthnity.  The  arrest  may  be  made 
by  tbe  bail,  either  in  person  or  by  agent  ;^  tljey  may 
arrest  him  in  another  state,"  may  seize  bim  on  Sun- 
day," and,  if  necessary,  may  break  and  enter  his 


9S.  Bird  V.  Terrell,  128  Oa.  S8«, 
67  SB  777. 

9S.  Spooner  v.  Smith,  134  Qa.  S23, 
67  SB  813  (holding  that,  where  a 
.prisoner  was  relaased  from  custody 
on  a  bond  signed  lay  two  sureties,  and 
on  the  same  day  delivered  up  by  them 
to  the  sheriff,  and  still  later  on  that 
day  one  of  the  sureties  went  to  the 
deputy  sheriff;  who  had  no  knowl- 
edge of  the  previous  occurrence  and 
represented  that  the  bond  had  been 
given,  and  caused  the  deputy  to  ex- 
amine It,  and  on  that  basis  obtained 
the  release  of  the  prisoner,  on  failure 
of  tbe  latter  to  appear,  and  in  a  pro- 
ceeding to  forfeit  the  bond,  the  surety 
was  estopped  to  assert  that  It  was  of 
no  force  Dy  reason  of  the  delivery  of 
accused  to  the  sheriff). 

97.  Colo. — Huston  v.  Peo..  12  Colo. 
A.  271,  55  P  262. 

Ga. — Wiggins  v.  Tyson,  112  Ga.  744. 
88  SE  86  (without  regard  to  the  rea- 
sons which  Induced  the  surrender). 

Ind.— Shields  v.  Smith,  78  Ind.  425. 

Kan. — State  v.  Callahan,  93  Kan. 
172,  144  F  18«  (holding  that,  where 
the  surety  on  a  bond  given  to  secure 
the  liberty  of  a  convict  pending  his 
appeal  after  Issuance  of  mandate  duly 
delivers  the  convict  to  the  ahbrlff,  the 
bond  cannot  thereafter  be  forfeited, 
although  sentence  Is  not  executed). 

Ky.— Com.  v.  Allen.  1B7  Ky.  t.  162 
8W  116,  60  LRAN8  252;  Com.  v. 
Lewis,  6  Ky.  Op.  249. 

[a]  A  note  flTsn  way  of  ban 
Is  dfscharged  by  a  valid  surrender, 
Daggett  v.  Gage,  41  ni.  465. 

[bj  Wliere  a  person  axrwrted  vnr- 
saant  to  a  bench  wamitt  after  glTlnf 
a  ball  bond  snmBders  himself  lo  the 
sheriff,  the  conditions  of  the  bond 
are  fully  complied  with  and  the  per- 
son signing  such  bond  is  released. 
Com.  V.  Harvls,  9  Ky.  Op.  286. 

98.  State  V.  Trahan,  31  La.  Ann. 
715:  State  v.  Ttoy&l.  12  Ia.  Ann.  653. 

99.  Com.  V.  Thompson,  9  KyL  489. 
1.    McGulre  v.   State,   6   Ind.  65: 

Lorance  v.  Slate,  1  Ind.  359;  State 
V.  Warwick,  3  Ind.  A.  5((S,  29  NE 
1142. 

a.  Kellogg  V.  State,  4S  Miss.  67; 
Patlllo  V.  State,  9  Tex.  A.  466. 

[a]  AlthoBglL  tk*  «a»Mdsr  Is 
mad*  andsr  a  mlstaks  of  faet  and 

defendant  has  Illegally  been  confined, 
he  should  not.  In  such  cases,  be  re- 
manded to  tbe  custody  of  his  sure- 
ties. Wiggins  V.  Tyson,  112  Ga.  744, 
88  SE  86. 

8.  Toung  V.  Deneen,  220  III.  350, 
77  NB  193;  Kellogg  v.  State.  43  Miss. 
67;  Patlllo  v.  State,  9  Tex.  A.  456. 

4.  Arrest  aftw  admission  to  ball 
see  Arrest  |  80.' 

B.  n.  S.— Ex  p.  Hllbum,  »  Pet. 
704.  9  L.  ed.  280. 

4la.— Gray  v.  Strickland.  168  Ala. 
M4,  60  S  1^. 

Apk.— Sternberg  v.  State,  42  Ark. 
127. 

Del. — State  v.  Mahon,  3  Del.  668. 

Ga. — Coleman  v.  State,  121  Oa.  594, 
49_8E  716. 

fiif— peo,  V.  PhelpB,  17  111.  200; 
Sallee  v.  Werner,  171  111.  A.  96;  Peo. 
V.  Paulsen.  146  111.  A.  6S4  (any  place 
In  the  state). 


Ind.— Miller  v.  State,  8  Blackf.  77. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Vaughn,  115  SW  217;  Com.  v.  Bron- 
son,  14  B.  Mon.  361. 

La.— State  v.  Cunningham,  10  La. 
Ann.  39S. 

Mass. — Com.   v.   Brickett.   8  Pick. 

las. 

N.  Y.— Harp  v.  Osgood,  2  HIU  2I«; 
Nlcolls  v.  Ingersoll,  7  Johns.  146; 
Boardmaa  v.  Fowler,  1  Johns.  Gas. 

413. 

N.  C.— State  v.  Lingerfelt.  10>  N. 
C.  775,  14  SB  76,  14  LRA  606. 

Pa. — Com.  V.  Riddle,  1  Serg.  A  R. 
311;  Respubltca  v.  Gaoler,  2  Yeates 

263. 

S.  C.-wState  V.  Le  C:erf,  17  8.  C  U 
410. 

Tex.—WoodrlnK  v.  Stats,  63  Tex. 

Cr.  17.  108  SW  371. 

Vt-r-State  V.  Dwyer,  70  Vt.  9«,  39 
A  629. 

W.  Va. — Carr  v.  Sutton,  70  W.  Va. 
417,  74  SE  239,  AnnCasl913B  463 
(even  without  ballplece). 

Eng.— Bx  p.  Gibbons,  1  Atk.  238, 
26  Reprint  163. 

[a]  The  rlgbt  to  an>s*k  osaaea 
after  the  recognisance  has  become 
functus  officio.  Spniman  v.  Peo.,  16 
III.  A.  224  (where  the  right  was  held 
not  to  exist  after  the  release  of  the 
principal  from  the  sherUTa  custody, 
to  which  hs  had  been  conimitted 
after  appearance  at  the  time  fixed  by 
the  ncognlsance).  To  same  effect 
Com.  V.  Johnson.  S  Cush.  (Mass.) 
454, 

6;  U,  8.— Taylor  v.  Taintor,  16 
Wall.  866,  21  L.  ed.  287. 

Ala. — Gray  v.  Strickland,  163  Ala. 
344.  60  S  152.  • 

Kan.— In  re  Slebert,  «1  Kan.  112, 
68  P  971. 

La.— State  v.  Rslss,  IS  Lai  Ann. 
166. 

Vt. — State  V.  Dwyer,  70  Vt.  86,  19 
A  629. 

[a]  m  aiahama  <1)  the  ball  of 
one  accused  of  crime  are  not  entitled 
to  arrest  him  without  a  warrant,  ex- 
cept under  a  certified  copy  of  the 
bond,  as  prescribed  by  Code  (1907) 
I  6851.  Nicholson  v.  KiUpatrlck,  66 
8  8.  (2)  This  provision  ii  not 
cumulative,  but  exclusive  of  the 
common-law  remedy,  authorising  ball 
to   arrest    their    principal  without 

Srocess.  Gray  Stricklsnd,  168  Ala. 
44,  50  8  162. 

[b]  Xn  Xtsaoarl  Rev.  St.  (1889)  | 
4130,  which  provides  that  when  a 
bail  desires  to  surrender  his  principal 
he  may  procure  a  copy  of  the  recog- 
nisance from  the  clerk,  by  virtue  of 
which  the  ball  or  any  person  author- 
ized by  him  may  take  the  principal 
in  any  county  within  the  state,  in- 
cludes cases  of  recognisance  taken 
on  appeal  froni  conviction.  In  re 
Bauer.  112  Mo.  281,  20  SW  488. 

[c]  la  Texas  <1)  under  Code  Cr. 
Proc  (1896)  art  318,  providing  for 
the  release  of  ball  by  surrendering 
the  accused  into  the  hands  of  the 
sheriff  of-  the  county  where  he  la 
prosecuted,  no  Issue  of  process  la 
contemplated,  for  the  surrender  rele- 
gates the  principal  to  the  custody  of 
the  sheriff  under  the  original  capias. 


and  no  subsequent  capias  Is  neces- 
sary to  the  legal  detention  of  the 
prisoner.  Woodring  v.  State.  63  Tex. 
Cr.  17,  108  SW  371.  (2)  But  under 
art  321  a  surety  desiring  to  surren- 
der his  principal  may  obtain  "a  war- 
rant of  arrest  for  such  principal, 
which  shall  Im  executed  as  In  othw 
cases,"  and  such  a  warrant  may  be 
Issued  to  a  county  other  than  tbe 
one  of  the  prosecution.  Wtaltener  t. 
State,  38  Tex.  Cr.  146,  41  SW  695. 
(3)  The  affidavit  required  to  be  taken 
before  the  court  or  magistrate,  un- 
der art  321  may  be  taken  out  of  term 
time  before  the  clerk  of  such  court, 
under  arts  320,  822.  Wbltener  t. 
State,  supra. 

7.  Sternberg  v.  State,  42  Ark.  127; 
Coleman  v.  State.  121  Ga.  694.  49  SE 
716;  SUte  v.  Llngerfelt,  109  N.  C  776. 
14  SE  76,  14  LRA  606  and  note. 

[a]  Bat  a  dspttty  of  spsoial  baU 
pauot  dMagate  Us  antlioctto'. — d) 
State  V.  Mahon,  3  Del.  668.  (2> 
Without  proof  of  authority  so  to  do 
the  son  of  the  ball  cannot  empower 
a  third  person  to  make  mufA  arrest. 
Coleman  v.  State.  121  Oa.  694.  4»  SE 
416. 

[bl     Antborltr   la  wziHag^ — (1) 

Where  the  asent  does  not  act  In  the 
presence  of  the  bail  he  should  be  au- 
thorised in  writing  to  act.  Taylor 
V.  Taintor,  16  Wall.  (U.  S.)  3SC,  21 
L.  ed.  287;  SUte  v.  Mahon.  3  DeL 
668;  Peo.  V.  Hoore,  t  Dougl.  (Mich.) 
1.  (2)  A  person  who  has  eoteried  Into 
a  recognisance  for  the  appearance  of 
certain  defendants  may  authorise  any 

?erson  to  arrest  and  return  such  de- 
endants  who  have  gone  to  another 
state  on  furnishing  a  certlfieil  copy 
of  such  recognisance  together  with 
the  authority  to  act  in  that  capacity. 
Sallee  v.  Werner,  171  III.  A.  96. 

[o}  Chsriff  as  agsmt— (1)  The 
surety  may.  In  the  manner  provided 
by  statute,  authorize  tbe  sheriff  as 
his  agent  to  arrest  the  prInclpaL 
Peo.  V.  Paulsen.  146  Dl.  A.  634.  (8> 
Where  a  sheriff  has  a  certified  copy 
of  a  recognizance  for  the  appeiaraace 
of  certain  defendants,  no  requlsltloo 
Is  necessary  for  the  arrest  and  re- 
turn of  such  defendants  who  have 
gone  to  another  state.  Sallee  v. 
Werner,  171  111.  A.  96. 

8.  Taylor  v.  Taintor,  IS  WalL 
<U.  S.)  366,  21  L.  ed.  287;  Sallee  t. 
Werner,  171  111.  A.  96;  State  t. 
Llngerfelt,  109  N.  C.  775.  14  SB  T&. 
14  LRA  606. 

[a]  Arrest  in  »  forein  oooatrr^ 
In  Reese  v.  U.  S..  9  Wall.  <U.  8.)  13. 
21,  9  L.  ed.  641,  the  court,  speaUcg 
of  the  power  of  '  the  ball  to  arrest 
the  principal,  says:  "This  power  of 
arrest  can  only  be  exercised  within 
the  territory  of  the  United  States; 
and  there  Is  an  implied  covenant  on 
the  part  of  the  principal  wtth  his 
sureties,  when  he  Is  admitted  to  bail, 
that  he  will  not  depart  oat  of  this 
territory  without  their  assent." 

9.  Taylor  v.  Taintor,  16  WalL  (U. 
S.)  866,  21  L  ed.  287;  U.  S.  v.  Kelver. 
66  Fed.  422;  Anonymoua,  <  Mod. 
S31,  87  Reprint  982.  See  generally 
Sunday  [37  Cyc  6S7]. 

[a]   Kar  be  held  -uaM  asst  «ar<^ 


For  later  mums,  d«r«l09m«Bta  and  ohaagss  in  the  law  see  cumulative  Annotations,  same  tlUe,  | 
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house  for  that  piirpose.^<>  If  reBistance  is  appre- 
hended they  may  command  the  assistance  of  the 
sheriff  and  his  officers;*'  but  an  arrest  of  the  ac- 
cnsed  by  the  state  without  assistance  from  the 
bail  does  not  operate  as  a  surrender  by  the  bail.'' 
[$  316]  O.  Forfeiture  Proceedings — 1.  In  Gen- 
6iaL  It  has  been  held  that  the  proper  practice, 
where  there  has  been  a  default  in  the  condition  of 
a  bond  or  recognizance,  is  to  enter  a  forfeiture, 
and  until  such  entry  has  been  made  a  right  of  ac- 
tion on  the  instrument  does  not  accrue."  A  for- 
feiture against  the  principal  alone  is  not  sufficient, 
it  being  necessary  also  to  include  the  surety."  It 
need  not,  however,  be  taken  on  the  day  when  the 
accused  is,  by  the  terms  thereof,  bound  to  ap- 
pear,*«  but  may  be  taken  at  a  subsequent  date," 
aneh  as  on  the  last  day  of  the  term,'^  and,  except 
where  it  is  required  by  statute  to  be  taken  at  the 
same  term,^"  it  may  be  taken  at  a  snbseqaent  tenn,^* 
or  at  any  anbseqnent  time  prior  to  being  barred  by 


the  statute  of  limitations.'**  And,  although  it  has 
been  announced  by  the  court,  on  failure  of  defendant 
to  appear,  that  the  ease  will  go  over  to  the  next 
term,  yet  en  order  of  forfeiture  taken  on  such  de- 
fault will  render  the  sureties  liable  where,  after 
citation  given,  they  have  had  snffioient  time  to  re- 
arrest defendant." 

Nature  of  proceedings.  Proceedinp;s  on  a  for- 
feiture are  summary,  and  may  be  tried  without  a 
jury,  the  court  assessing  the  damage,"  unless  it  is 
otherwise  provided  by  statute." 

A  forfeiture  will  be  allowed  only  in  a  pending 
prosecution,  and  not  where  it  has  been  abandoned.'^ 

Waiver.  The  right  of  the  state  to  have  a  recc^- 
nisanoe  forfeited  is  not  affected  by  the  prosecuting 
attorney  announcing  himself  ready  to  proceed  with 
the  hearing  and  aiding  defendant's  demurrer  to 
the  information  and  warrant,'"  or  by  defendant's 
vaiver  of  his  right  to  be  present  at  the  hearing.'* 

[%  317]   2.  Jtaiiadletloii.  Jurisdiction  to  declare 


If  a  prisoner  arrested  on  Sunday  can- 
not  Immediately  be  surrendered,  he 
may  be  held  until  next  day.  Anony- 
mous, 6  Mod.  231,  87  Reprint  9S2. 

10.  Taylor  v.  Talntor,  16  Wall. 
<U.  a)  3«<.  21  L.  ed.  287:  U.  S.  v. 
Kelver.  56  Fed.  422;  Com,  t.  Briokett, 
8  Pick.  (Mass.)  188. 

11.  State  T.  Cunnlngrham,  10  La. 
Ann.  398;  Ex  p.  Lafonta,  2  Rob.  (La.) 
495;  Com.  v.  Briokett,  8  Pick.  (Maes.) 
188. 

13.    State  V.  Warwick.  %  Ind.  A. 

608.  29  NB  1142. 

13.  Marr  v.  State.  26  Ark.  410; 
Combs  V.  Peo.,  39  III.  183;  Peo.  v. 
Witt,  19  111.  169;  State  v.  KUngman, 
14  Iowa  404;  Blankenshlp  v.  Com.. 
10  Ky.  Op.  289.  But  see  Peo.  v.  Race, 
2  III.  A.  S63  (where  it  was  held  that. 
If  a  default  Is  required  to  be  entered 
by  the  Justice  of  the  peace,  a  circuit 
court  need  not  In  terms  declare  a 
forfeiture  before  scl.  fa.  can  be  Is- 
sued, unless  the  reco^lsance  ts  for 
appearance  before  the  circuit  court). 

14.  Combs  T.  Peo.,  39  III.  183. 
Compare  Peo.  v.  Tldmarsh,  113  111.  A. 
163  (holding  that,  where  the  prin- 
cipal in  a  recoenisance  falls  to  ap- 
pear, as  conditioned  In  the  recog:- 
nlsance,  he  is  then  subject  to  be 
defaulted,  and  tbe  recognizance  is 
liable  to  forfeiture;  but  It  U  not 
necessary  at  that  stage  of  the  pro- 
ceedings to  enter  a  default  as  to  the 
surety). 

IB.    Kirk  V.   U.  S.,  181   Fed.  331 

(afT  187  Fed.  753,  70  CCA  187  (aft 
04  U.  S.  688,  27  SCt  788,  51  L.  ed. 
671)];  State  v.  Brown.  16  Iowa  814. 

16.  Com.  V.  Blumberg,  56  Pa. 
Super.  589;  State  v.  Cornell,  70  S.  C. 
409,  50  SE  22  (holding  that  Cr.  Code 
[1902]  S  85,  providing  that  a  for- 
feited recognizance  should  be  estreat- 
ed without  delay,  is  merely  directory, 
and  a  proceeding  in  1903  to  estreat 
a  recognisance  forfeited  in  189?  is 
not  barred  by  laches). 

[a]  liMlWs  (1)  in  estreating  a  re- 
cognisance Is  not  imputable  to  the 
■tate,  except  so  far  as  it  may  influ- 
ence the  discretion  of  the  circuit 
court  in  remitting  the  forfeiture  In 
whole  or  in  part.  State  v.  Edens.  88 
S.  C.  802.  70  SE  609.  (2)  Thus  the 
estreat  of  a  recognizance  is  not 
defeated  by  laches  in  six  years. 
State  V.  Cornell,  70  S.  C.  409,  50  SE 
22. 

[b]  After    Jniy  ^imtihuxfO^A 

recoCTlzance  may  be  forfeited  after 
the  Jury  and  witnesses  have  been 
discharged  and  the  court  Is  still  in 
session,  and  the  validity  of  such  for- 
fSlV'^Jf.  affected  by  the  fact 
that  after  the  forfeiture  the  case 
WM  placed  on  the  dead  docket  of  the 
oourf:    State  v.  Herpln,  2«  La,  Ann" 


IT.   Sartorlus  v.  Dawson,  18  La. 

Ann.  111. 

18.  See  statutory  provisions. 

[a]  In  Tadiana,  11)  under  the 
statutes,  the  calling  of  defendant  and 
the  forfeiture  of  his  reoognisance  are 
Judicial  acta  which  can  be  imrformed 
In  term  time  only,  and  at  the  same 
term  at  which  defendant  is  recog- 
nized to  appear.  State  v.  Hindman, 
159  Ind.  686,  65  NK  911:  MoOulre 
v.  State,  124  Ind.  SIS,  23  NE  85,  26 
NB  11;  KIser  v.  SUte.  13  Ind.  80. 
(2)  Where  the  recognisance  la  con- 
ditioned that  the  principal  shall  ap- 
pear on  the  first  day  of  the  next 
term  of  the  circuit  court  and  abide 
the  orders  of  tlic  court  tlicruin,  and 
the  cause  is  coiitinucri  and  st-t  down 
for  trial  at  a  t,ubsouut;iit  day  in  the 
term,  the  court  mav,  on  such  latter 
day,  legally  adjudge  the  forfeiture 
of  such  recognizance,  as  to  both 
principal  and  tiurety,  upon  the  fail- 
ure of  the  former  to  appear  and  an- 
swer. Rubush  V.  State,  112  Ind.  107, 
13  NE  877.  (8)  But  the  provision  of 
the  statute  requiring  entries  by  jus- 
tices of  the  peace  In  civil  cases  to 
be  made  within  a  limited  time  does 
not  apply  to  criminal  cases,  and  in 
an  action  on  a  forfeited  recognizance 
It  was  not  error  to  refuse  to  permit 
defendants  to  show  that  the  entries 
on  the  Justices"  docket  relative  to  the 
forfeiture  were  not  made  until  a 
week  or  more  after  the  forfeiture 
occurred.  Fowler  v.  State,  91  Ind. 
507. 

19.  Gallagher  v.  Peo.,  S8  III.  385, 
91  111.  690;  Stokes  v.  Peo..  63  111. 
489:  Norfolk  v.  Peo.,  43  111.  9;  State 
V.  Merrihew,  47  Iowa  112,  29  AmR 
464. 

[a]  But  wliere  ao  Jury  was  rnvmr- 
moaed  at  the  tenn  at  wbloh  dtf ead- 
sBt  WM  keld  to  appear,  and  no  pro- 
ceedings were  had  on  the  indictment 
or  recognizance,  It  was  held  there 
had  been  no  breach  of  the  condition 
and  the  reeoghfzance  was  Improp- 
erly defaulted  at  a  subsequent  term. 
Peo.  V.  I>erby.  1  Park.  cr.  (N.  Y.) 
392 

M.  Brown  v.  State.  18  Tex.  A. 
326;  HUI  v.  State,  15  Tex.  A.  530. 

91.  Combs  V.  Com.,  108  Ky.  386, 
45  SW  359,  20  KyL  129. 

aa.  State  V.  Gilbert,  10  La.  Ann. 
524;  Com.  v.  UcAnany,  3  BrewsL 
(Pa.)  292. 

[a]  A  Judfmeat  aatsfed  bj  fiUar 
the  TMOffUsaaee  and  a  oopy  of  tbe 
order  of  tlis  ooart  forfeiting  it  with 
the  county  clerk  Is  one  entered  on 
due  process  of  law,  and  is  not  an 
Infringement  of  the  constitutional 
right  of  trial  by  Jury.  Peo.  V. 
HIckey.  6  Daly  366  [aff  59  N.  Y. 
S31 

[b]  A  preoMdlBff  to  forfeit  a  HaU 


lM>Bd  Is  a  olvU  prooeedinf  and  is  en- 
tirely dlflerent  from  the  prosecution 
against  the  principal.  Shaffner  t. 
Com.,  10  Ky.  Op.  82a. 

tcj  The  return  of  a  mis  to  tdunr 
wnj  a  ball  bond  tbonld  aot  be  es- 
treated is  not  subject  to  the  strict 
construction  applied  to  pleas  In 
abatement  in  criminal  cases.  Harris 
V.  State.  66  Fla.  89,  62  S  915. 

33.  Hammons  v.  State.  69  Ala.  164, 
.n  AniR  13  (holdinK  that  Code  SS 
4Sfi3.  4S6S.  providing  for  a  condi- 
tional judgment  on  an  undertaking 
of  bail,  doe.s  not  clothe  the  court 
With  an  absolute  power  of  discharg- 
ing or  fixing  bail;  nor  doiss  It  confer 
the  power  to  determine  questions  of 
fact  without  the  interv.-ntlon  of  a 
jury,  on  which  the  validity  of  the 
undertaking  may  depend);  State  v. 
\Vllliam.son,  135  La.  669,  65  S  880; 
fitnte  V.  wmiamKon.  135  La.  662,  65 
K  S77;  State  v.  Johnson,  138  lA.  11, 
60  S  702;  Edwards  v.  State,  39  Old. 
606.  136  P  577;  HodgeB  v.  SUte, 
tt  Tex  Cr.  634,  165  SW  618. 

taT  Xa  tha  VhlUroines,  under  the 
provisions  of  Oen.  Ord.  No.  58  1  76. 
the  following  procedure  In  the  for- 
feiture of  ball  bonds  must  be  fol- 
lowed: (!)  If  defendant  falls  or 
neglects  to  appear  on  any  occasion 
when  his  presence  Is  refjuired  by  the 
court,  or  falls  to  surrender  himself 
in  execution  of  the  Jiulgment,  an 
order  forfeiting  the  bond  or  the  de- 
lio.sit  must  be  entered;  i:;)  the  court 
shall  then  notify  the  bondsmen  and 
give  them  thirty  days  within  which 
to  present  the  body  of  their  principal; 
(3)  If  the  bondsmen  do  not  present 
defendant  within  the  said  thirty  days 
and  do  not  satisfactorily  explain  the 
reaHons  therefor,  the  court  must  then 
render  Judgment  against  the  bonds- 
men for  tbe  amount  represented  In 
the  bond.  U.  S.  v.  Gonoan,  22  Philip- 
pine 1. 

M  Louisiana  S.  P.  C.  C  T.  Uoody, 
111  La.  199,  35  S  516. 

[a]    Forfeiture  allowaltle  only  la 

f I  ending  cases. — Where  an  indictment 
s  filed  away  subject  to  another  In- 
dictment to  be  thereafter  found,  but 
no  otluT  indictment  is  found,  no 
forfeiture  of  the  recogniiiance  given 
to  answer  the  indictment  which  is 
Aled  away  can  be  had  at  any  suc- 
ceeding term  of  the  court,  -the  flllng 
away  of.  the  indictment  and  the 
failure  to  And  another  being  equiva- 
lent to  a  dlsmlsaal  of  the  indictment 
Hall  T.  Cont,  ;8ft  1^  ^37,  17  KyL 

as.  state  v.  WllHamfi,,  84  S.  C. 
21,  65  SE  9S2. 

ae.  state  V.  Willi:Lrris„  84  S.  C. 
21.   65  SE  982. 

Necessity  of  calling  or  BOtlM  tQ 
l^lae^p•l  see  infra  I  Si8, 
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a  forfeiture  of  a  bail  bond  or  reeogniianee  is  een- 
erally  regulated  by  statute,'^  A  eonrt  which  is 
expressly  authorized  to  take  a  bail  bcmd  has  im- 
plied jorisdietion  to  forfeit  and  enforce  it.'*  Gen- 
erally, however,  only  a  court  which  has  power  to 
require  the  accused  to  answer  the  charge  against 
him  has  power  to  forfeit  his  reoognixance;'"  and 
if  tiie  ease  is  transferred  from  the  court  where 
the  reoognizance  is  taken  to  another  eonrt,  and  the 
p^wrs  are  properly  transmittedf  such  instrument 
may  be  declared  forfeited  by  the  eourt  to  whitdi 
the  ease  has  been  transferred;'**  but,  if  the  court 
before  which  the  accused  is  bound  to  appear  has 
no  jurisdiction  of  the  charge,  neither  has  it  any 


sr.  Bee  statutory  provisions;  and 
State  V.  Hlnee,  37  Okl.  198,  131  P 
6B8,  AnnCaslSlSB  4SI  (holding  that 
the  county  court,  having  Jurisdic- 
tion of  an  ofTense  charged,  and  be- 
ing required,  under  Comp.  Ij.  [1909] 
I  7105,  to  admit  accused  to  bail,  had 
Jurisdiction,  under  I  7112,  to  declare 
a  forfeiture  of  the  bond.  It  not  being 
limited  In  such  act  by  the  Jurisdic- 
tional amount  governing  in  civil 
caees);  Cameron  v.  Burger,  60  Or. 
458,  120  P  10  (holding  that,  under 
Lord  L.  II  968,  1688,  a  Judge  as 
distinguished  from  a  court  Is  not 
authorised  to  declare  a  forfeiture). 

[a]  Hi  Ctoorflla  a  municipal  court 
cannot  adjudge  a  forfeiture  unless  a 
system  of  procedure  therefor  has 
been  adopted  by  the  proper  munlcl- 
pal  authorities.  Koger  v.  Madison, 
108  Oa.  G43,  34  SB  133. 

[b]  la  Sonth  OaroUna  Jurisdiction 
rests  exclusively  with  the  court  of 

feneral  sessions.  State  v.  Willlama, 
<  S.  C.  21,  65  SE  982  (can  estreat 
a  recognizance  for  appearance  In  a 
magistrate's  court);  State  v.  Quattle- 
baum,  67  S.  C.  203,  206,  46  SE  162  [cit 
CycV;  Slate  v.  Wilder,  13  S.  C.  344, 

(cj  In  Texas,  under  Code  Cr.  Proc. 
(1911)  art  99,  the  county  court  has 
Jurisdiction  of  the  forfeiture  of  a 
ball  bond  In  a  criminal  case  pending 
therein,  the  forfeiture  being  a  mere 
Incident  of  the  criminal  case,  and 
Const,  art  S  |  8  not  applying.  Willis 
v.  State,  (Cr.  A.)  150  SW  904. 

[d]  in  Vewfonndland  the  supreme 
court  has  Jurisdiction  in  proceedings 
for  estreating  recognizances.  Reg. 
V.  Crulckshank,  3  Newfoundl.  32,  60. 

[e]  A.  bond  taken  by  a  Jutioe  for 
appearance  In  the  superior  court  la 
an  implied  waiver  of  commitment 
trial  before  the  magistrate  taking 
the  bond,  and  the  bond  Is  good  as  a 
Blatutory  bond,  and  may  be  forfeited 
in  the  superior  court  as  such.  Bird 
V.  Terrell,  128  Ga.  386,  57  SB  777. 

[f]  Wmm  ft  eonrt  la  abolished 
prior  to  the  execution  of  a  recog- 
nisance for  appearance  therein,  the 
court  established  by  the  same  act 
has  no  Jurisdiction  to  forfeit  auch 
recognizance.  Coleman  v.  State.  10 
Md.  168. 

[g]  That  the  nr*t7  on  a  haU 
bond  Inonrs  a  dvU  obligation  does 
not  oontrol  the  JoxlsdloUon  of  pro- 
ceedings for  forfeiture  of  the  bond. 
State  V.  Williamson,  ISB  La.  669, 
66  S  880;  State  v.  Williamson.  135 
La.  662,  65  S  877. 

as.  State  V.  Caldwell,  124  Mo.  609. 
28  SW  4. 

as.  Kirk  V.  U.  S..  124  Fed.  824 
taff  130  Fed.  112,  64  CCK  446]  (court 
in  which  Indictment  is  pending) ; 
State  V.  Williams,  37  La.  Ann.  ZOO 
molding  that,  if  Jurisdiction  of  the 
charge  exists,  the  court  has  also 
Jurisdiction  to  forfeit  a  bond,  al- 
though the  amount  Is  below  the  civil 
jurisdiction  of  the  court).  But  see 
Shaffner  v.  Com.,  10  Ky.  Op.  329 
(holding  that  a  Judge  not  qualified 
to  try  the  criminal  case  may  try  and 
determine  the  civil  proceeding  for  a 
forfeiture). 


[a]  a.  fedsna  dlstvlet  oonrt  has 
Jorlsdlotlon  to  enforce  a  forfeited 
recognisance  or  bail  bond.  Kirk  v. 
U.  S.,  131  Fed.  331  [aft  187  Fed. 
753.  70  CCA  187  (aft  204  U.  S.  688, 
27  set  788,  51  L.  ed.  671)1. 

[bl  Vartlonlar  lastsMss  of  tvoAm- 
dlotloa^d)  The  criminal  district 
court  of  the  parish  of  Orleans  in 
Louisiana  (State  v.  Cornig,  42  La. 
Ann.  416,  7  S  698),  (2)  and  Justices 
of  the  peace  In  Texas  (Oarner  v. 
Smith,  40  Tex.  60K)  have  power  to 
forfeit  recognisances  for  appearance 
In  their  respective  courts. 

[c]  A.  bond  •xsestsA  in  om  Mats 
may.  It  has  been  held,  be  forfeited  in 
another.  Smith  v.  Spencer,  68  Oa. 
702. 

[d]  Torfaltnz*    of  r«eovalsanoe 

SlTsn  In  one  dlstriot  or  stata.  where 
efendant  and  surety  reside  and 
where  defendant  is  apprehended  for 
appearance  In  another  district  in 
another  state,  where  indictment  is 
found  see  Kirk  v.  U.  S.,  124  Fed.  324 
[aft  130  Fed.  112,  64  CCA  446). 

[e]  Bzoliisfvs  Jorlsdlotlon  It  has 

been  held  that  the  court  where  a 
recognizance  was  taken  has  exclusive 
Jurisdiction  of  the  question  as  to 
the  forfeiture  of  such  Instrument. 
Peo.  V.  Devlin,  7  Daly  (N.  T.)  47. 

[f  ]  Whers  a  rsoognlianes  la  taken 
stfer*  a  spsolal  Jadg>«  appointed  to 
try  the  case  because  of  the  disquali- 
Scation  of  the  Judge  of  the  criminal 
court.  In  the  absence  of  the  former, 
the  latter  has  no  power  to  order  a 
forfeiture.  State  v.  Schaftar,  SS  Mo. 
A.  689. 

M>.  Ark.— Havls  v.  State,  62  Ark. 
600.  37  SW  957. 

Ga. — Wltliams  v.  McDanlel,  77  Oa. 
4;  Marks  v.  Smith,  4  Oa.  A.  129,  60 
SE  1016. 

Iowa. — ^Warren  County  v.  Polk 
County,  89  Iowa  44.  56  NW  281. 

Mo. — State  V.  Baughman,  (A.)  74 
SW  433. 

Tex.— Harbolt  v.  State.  39  Tex.  Cr. 
129,  44  SW  1110;  Baker  v.  SUte, 
(Cr,  A.)  22  SW  1039,  24  SW  31. 
.  ta]  tt,  howSTSV,  BO  papers  have 
bssn  filed,  or  no  minute  from  the 
record,  showing  the  execution  of  a 
recognizance,  the  court  has  no  power 
to  declare  a  forfeiture.  Com.  v. 
Brents,  3  KyL  466,  11  Ky.  Op.  353. 

[b]  Aftsr  a  ohanr*  of  Tsava  and 
continuance  on  account  of  preju- 
dice of  the  Judge,  he  ceases  to  be  a 
Judge  In  the  cause,  under  the  Mis- 
souri statute,  and  has  no  authority 
to  forfeit  a  recognisance  and  enter 
Judgment  thereon.  State  v.  Schaf- 
fer,  36  Mo.  A.  589. 

[c]  poucs  jadM  diTMksd  br  tlM 
oovntr  Jndfs  to  try  a  case  may  de- 
clare a  forfeiture.  Wilson  t.  Com., 
2  KyL  61. 

81.  State  T.  Wlnninger.  81  Tnd.  51; 
McGee  v.  State.  11  Tex.  A.  620  [overr 
Wilson  V.  State.  26  Tex.  169]. 

32.  State  v.  Thletlewalte,  83  Ind. 
317. 

88.  r.  S.™ Dillingham  v.  U.  S.,  7 
F.  Cas.  No.  3,913.  2  Wash.  C.  C. 
422 

Ga.— Park  v.  State.  4  Ga.  829.  But 


jurisdiction  to  dedaxB  a  forfeiture  of  the  reeog- 
nisanee.'^ 

Del^tiott  of  antboT^.  Bat  the  authcwi^  eon- 
ferred  upon  a  judge  to  enter  up  suefa  a  jadgment 
cannot  m  delegated  to  the  clerk." 

{%  318]  3.  OaUinc  or  Notice  to,  PriBcipil  or 
SnnUeo.  In  order  to  properly  forfeit  a  reeog^ 
nizance  it  is  generally  necessary  that  the  aeeased 
be  regularly  called  and  fail  to  appear."  But  it 
has  been  held  that^  where  the  accused  has  de- 
faulted, a  forfeiture  may  be  declared  or  entered 
without  calling  him,**  and  that  it  is  immaterial 
that  he  is  given  no  notice  of  the  forfeiture." 

Sureties.   It  has  been  held  that,  if  there  has 

see  Fryer  v.  State,  142  Oa.  81,  82  8B 
497  (holding  that,  under  Pen.  Coda 
[1910]  \  962,  In  a  proceeding  by  im^ 
fa.  to  forfeit  a  criminal  reocwnimno^ 
a  Judgment  may  be  entered  up 
against  the  ball  without  serrfeo  of 
sci.  fa.  on  his  principal). 

111.— Peo.  V.  TIdmarsh,  113  nU  A. 
153;  Brown  v.  Peo.,  24  111,  A.  7S. 

I^a. — Louisiana    S.    P.    C  C 
Moody.  Ill  La.  199.  36  S  61«:  Luw- 
rldge  V.  Judge  Twenty-First  Judicial 
Dlst.  Ct.,  46  La.  Ann.  Z9,  14  S  427. 

Nebr. — Hesselgrave    t.    Stata^  tt 
Nebr.  807,  89  NW  296. 

N.  C.~State  v.  Jenkins,  121  N.  C. 
637,  28  SB  413. 

Pa.— Com.  V.  Zeldler.  2  LackLegH 
366. 

Tenn.— White  v.  State.  5  Tery.  188: 
State  V.  Orlgsby,  3  Terg.  280. 

W.  Va. — State  v.  Dorr.  59  W.  Va. 
188.  53  SB  120,  115  AmSR  91S.  6 
LRANS  402,  8  AnnC^  1016  (holding 
that  a  recognisance  conditioned  for 
the  appearance  of  accused  before  the 
circuit  court  on  the  flrst  day  of  a 
certain  term  thereof,  and  that  he  will 
not  depart  thence  without  leave  of 
court,  can  be  forfeited  only  by  call- 
ing the  accused  on  the  reoognlsaiwa 
at  some  time  during  the  term.  uMI, 
if  he  falls  to  appear,  by  entering 
his  default  of  record);  State  v.  Lam- 
bert, 44  W.  Va.  308,  28  SB  930. 
_[a]  The  oalllaf  of  tha  aoovMO 
will  be  prssvinsd  from  a  record 
entry  of  forfeiture.  Com.  v.  F^gel- 
man,  8  Pa.  Super.  566,  40  WTtlyNC 

[b3    Where  a  dsfsndant  Is 
nlsed  to  appear  on 


led  to  appear  on  a  partlcnaax-  Oa^, 

forfeiture  cannot  be  taken  at  a 
subsequent  term  without  notice. 
Moss  V.  State,  7  Miss.  298. 

[c]  Aoonssd  absents — Where  ac> 
cused  was  present  during  the  fore 
part  of  his  trial,  but  left  before  it 
was  concluded,  he  could  be  con- 
victed and  his  recognisance  forfeited 
during  his  absence.  Oales  v.  8tat^ 
64  Miss.  106.  8  8  167;  Lavlns  State; 
(Mlss.>  3  S  78. 

84.  Leeper  v.  Com^  LitL  Sel.  Cas. 
(Ky.)  102;  State  v.  Holtdorf,  €1  Ma 
A.  616;  State  V.  Murphy.  23  Nev.  390. 
48  P  628  (holding  that  Cr.  Prac  Act 
I  523  [Oen.  St.  1  4403],  prescribing 
when  and  in  what  manner  a  for- 
feiture of  a  recognisance  shall  be 
taken.  Is  mandatory,  and  that,  sinoe 
it  does  not  require  that  defendant 
shall  be  called,  the  record  need  not 
show  that  he  was  called). 

[a]  Bnrdaa  on  aoonssd. — ^Wtaere  a 
person  Is  bound  by  a  recognlsanoe 
to  appear,  the  burden  of  appearing 
and  having  his  appearance  reoorted 
as  a  discharge  of  the  recogntaanoe 
rests  on  him;  the  state  Is  not  boviid 
to  call  him  and  enter  his  nonap- 
pearance of  record,  nor  is  It  bomtd 
to  prove  his  nonappearance.  Ijsep- 
er  v.  Com.,  Lltt  SeL  Caa.  <Kr.) 
102. 

30.  State  v.  Alexander,  46  La.  Ana. 
550.  15  S  361  (gives  security  no 
grounds  of  defense,  the  parties  be* 
Inp  bound  In  solldo):  Slma  v.  State. 
41  Tex.  Cr.  440,  55  SW  179. 


For  later  ctrnwh  daralopntsataand  ohangss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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been  a  default  on  tbe  part  of  the  principal,  he  is 
the  ooly  one  to  be  called  or  notified,  and  that 
a  forfeiture  of  the  recognizance  may  be  declared 
or  entered  without  catling  the  snreties,"^  and  with- 
out previous  notice  to  tbem,"^  unless  such  notice 
is  required  by  statute."^  It  has  also  been  held  that 
the  fact  that  no  notice  was  given  to  the  surety  to 
produce  tbe  principal  on  the  day  the  recognizance 
wag  forfeited  is  immaterial.^*' 

[S  319]  4.  Filing  of  Recognisance.  As  a  gen- 
eral rule  a  judgment  of  forfeiture  can  be  entered 
only  upon  a  recognizance,^**  or  a  memorandum 
thereof/^  which  has  been  properly  filed  in  the 
court. 

[f  320]   6.  Judgment  or  Record  of  Forfeitiire— 
a.  Bntiy.   The  entry  upon  the  record  of  defend- 
38.  Iowa. — state  V.  Wells,  36  Iowa 


ant's  failure  to  appear  renders  the  forfeiture  of  his 
bail  complete,  although  the  entry  of  formal  judg- 
ment of  forfeiture  is  not  made  until  afterward;*' 
and  it  has  been  held  that  an  entry  of  judgment 
is  not  necessary  before  sci.  fa.  can  issue/'  although 
the  entry  of  default|  however,  is  essential.*'  It 
has  also  been  held  that  the  record  is  merely  evidence 
of  the  forfeiture,  and  that  the  failure  of  the  clerk 
to  enter  the  order  therefor  at  the  time  it  is  made 
does  not  render  it  nugatory,  but  that  the  record 
may  be  amended  by  an  entry  nunc  pro  tunc,*'  as  is 
also  the  case  where  there  has  been  a  failure  to  make 
an  entry  of  default  on  the  bond  or  recf^izance  as 
required  by  law.** 

[$  321]  b.  Beqnisltes  and  SuAdencT— (1)  In 
Gtoneral.   The  judgment  or  record  of  forfeiture 


288. 

Kan.— Insram  v.  Btata,  10  Kan. 
6S0. 

Okl.— SUt«  V.  Hlnes.  3?  Okl.  198, 
131  P  688.  AnnCasl91GB  431. 

Fa. — HiBhIer  v.  Com.,  62  Pa.  66. 
1  AmR  377. 

T«t.— Taylor  v.  State,  21  Tex.  499. 

But  see  Potter  v.  ■  Kingsbury,  4 
Day  (Conn.)  98;  Langrldae  v.  Judge 
Twenty-First  Judicial  IMst.  Ct.,  46 
La.  Ann.  29,  14  B  427. 

[a]  Xa  V«w  Toik  under  the  Con- 
solidation Act  I  1480,  a  recognizance 
for  the  appearance  of  one  charged 
with  crime  may  be  forfeited  and 
Judgment  entered  without  personal 
service  upon  the  surety.  Peo.  v.  Sal- 
omon, 212  N.  T.  446,  106  NE  11. 

[b]  Wbare  aoonsed  falls  to  appear 
befwe  a  court  as  required  by  a  re- 
cognisance, his  default  must  be  en- 
tered of  record,  and  that  record  is 
the  only  admissible  evidence  of  the 
fact:  there  need  be  no  calling  of  the 
sureties  to  produce  their  principal, 
nor  any  entry  of  their  default.  State 
V.  Lambert,  44  W.  Ta.  808,  S8  SE 
930. 

87.  Sartorlus  v.  Dawson,  13  La. 
Ann.  Ill;  Rex  v.  Sullivan.  (Yukon) 
23  CanCrCas  174.  18  WestLR  636, 
29  WestLR  116;  In  re  McArthur,  2 
Terr.  L.  413.  See  also  Re  Talbot,  23 
Ont.  66. 

[a]  X  wvrtow  aotlos  to  the  teU 
la  WMBtul  before  a  certificate  of 
forfeiture  can  legally  be  Issued  for 
default  of  the  accused  to  appear, 
where  the  latter  and  his  ball  were 
not  called  upon  their  recognizance 
on  the  day  when  he  was  bound  to 
appear,  and  It  Is  sought  to  estreat 
the  recognisance  at  a  later  date.  Rex 
V.  Kdwards.  (Que.)  19  DomLR  207, 
23  CanCrCas  296. 

as.    state  V.  Edens,  38  S.  C.  302, 
70   SE  609  (holding  that,  under  O. 
Code  [1902]  t  86,  requiring  a  notice 
to  every  party  bound  on  a  forfeited 
recognisance    to    appear   and  show 
eause  why  judgment  should  not  be 
entered  against  him,  a  preliminary 
rule  need  not  Issue  before  the  giv- 
ing of  such  notice,  as  the  recogni- 
sance Is  a  oonditional  judgment  to  be 
made  absolute,  unless  sufficient  cause 
Is    shown    for   a   contrary   action) ; 
Couch  V.  SUte.  57  Tex.  Cr.  134.  122 
SW  24  (holding  that,  under  Code  Cr. 
Proc   [18951  art  480,  entitling  sure- 
ties on  a  ball  bond  to  notice  of  for- 
feiture proceedings  by  service  of  cita- 
tion   the  length  of  time  and  In  the 
manner  required  In  cIvU  actions,  and 
requiring   the   ofHcer   executing  the 
citation  to  make  the  return  as  pro- 
vided for  the  return  of  citation  In  civil 
actions,  a  return  reading.  "Came  to 
hand   22d  day  of  August,  1908.  and 
executed  on  J.  C.  Couch  22d  day  of 
Ausust,  1908,  In  Brownwood,  Tex.," 
was   not  sumclent  to  sustain  a  de- 
fault judgment  on  a  ball  bond). 

[a]  The  words  'laataiiter"  amd  "la 
aipmm  oowl,'*  (1)  as  used  in  calling 


upon  the  sureties  to  produce  the 
body  of  their  principal,  are  not  sac- 
ramental terms;  and  It  Is  sufficient, 
when  the  accused  has  failed  to  ap- 
pear after  having  been  called  at  the 
courthouse  door,  to  call  upon  his 
sureties.  State  v.  Badon,  14  La.  Ann. 
783.  (2)  But  under  Rev.  St.  fi  1032, 
requiring  the  surety  to  be  called  to 
produce  Instanter  In  open  court  the 
person  of  the  accused,  where  the 
record  shows  only  the  call  of  the 
accused,  but  not  notlflcatlon  of  the 
surety  to  produce  his  principal,  the 
surety's  bond  cannot  be  forfeited. 
Louisiana  B.  P.  C.  C.  v.  Moody,  111 
La.  199,  85  S  Sl«. 

(b1  ■nffldener  of  rate  maA  ozOw 
to  show  oMise  see  State  v.  Baxter, 
88  S.  C.  646.  71  SE  33. 

S9.  Peo.  V.  Kurtz,  16  Daly  188,  9 
NYS  745;  In  re  McArthur,  2  Terr.  L. 
413.  See  also  State  v.  Brown,  IS 
La.   Ann,  266. 

40.  Bacon  v.  Peo.,  14  111.  312  (hold- 
ing ..hat  a  Judgment  of  forfeiture, 
entered  on  January  10,  on  a  recog<- 
nlzance  which  was  not  filed  until  the 
11th  Is  invalid);  Belt  v.  Spalding, 
17  Or.  180,  20  P  827  (holding  that 
until  the  undertaking  Is  filed  with 
the  clerk  of  the  proper  court  no  judg- 
ment of  forfeiture  can  be  given  or 
rendered  by  such  court).  See  also 
supra  I  266.  But  see  Jennings  v. 
State,  13  Kan.  80  (holding  that,  al- 
though a  statute  requires  that  a  re- 
cognisance shall  be  flled  and  recorded 
before  It  is  forfeited,  a  forfeiture 
taken  before  this  was  done  was  not- 
Invalid). 

[a]  Where  a  provlslott  as  to  tbe 
time  of  flllBg  la  for  the  ooaTsnlsnoe 

of  the  state  and  not  for  the  benefit 
of  the  recognlsor  noncompliance 
therewith  which  operates  In  no  way 
to  the  Injury  of  the  surety  does  not 
relieve  the  latter  from  liability. 
State  Treasurer  v.  Bishop,  39  Vt.  353. 

41.  HlnkBon  v.  Com.,  12  KyL  894; 
Com,  V.  Merrlam,  9  Allen  (Mass.) 
371. 

48.  Ky. — Lawrence  v.  Com.,  76 
SW  10.  25  KyL  466. 

Mont.~state  v.  Lagonf,  SO  Mont 
472,  76  P  1044. 

N.  T.— Peo.  V.  Bennett,  1S<  N.  T. 
482.  32  NE  1044. 

^  Pa. — Com.  V.  Meeser,  ,19  Pa.  Super. 

Wash. — State  v.  Johnson.  69  Wash. 
612^   126  P  56. 

To  same  effect  Rex  v.  Ballly.  (N. 
S.)  18  CanCrCas  298. 

lal  Tatm.  of  satiT  of  fmfettue 
see  Peo.  v.  Rickey,  6  Daly  (N.  T.) 
365.  367. 

[b]  Where  a  jndgmaBt  of  forfel- 
ture  has  been  emnuottslr  dookstsd. 

by  the  clerk  when  It  should  not  have 
been  entered,  or  Is  Invalid  because 
of  the  disability  of  the  surety,  tbe 
docket  of  such  judgment  may  be  ex- 
punged.   Peo.  v.  Devlin,  7  Daly  (N. 


the  facts  of  the  deposit  and  of  de- 
fendant's neglect  to  appear  be  entered 
of  record  is  all  that  Is  necessary, 
under  Wilson  Rev.  ft  Annot.  St.  Okl. 
(1903)  S  5776.  Whlteaker  v.  State, 
31  Okl.  65.  119  P  1003. 

43.  Potter  v.  Kingsbury,  4  Day 
(Conn.)  98;  Andress  v.  State,  3 
Blackf.  (Ind.)  108.  But  see  Eubank 
V.  Peo.,  60  III.  496;  Kennedy  v.  Peo., 
15  111.  418;  Brown  v.  Peo.,  24  HI. 
A.  72. 

[a]  Jndamsat  of  forfeHnre  may 
he  readered  at  the  turn  to  which 
the  set  fa.  is  returnable,  if  no  suf- 
ficient reason  Is  shown  to  the  con- 
trary. Bird  Terrell,  128  Ga.  186, 
67  SB  777. 

[b]  Where  a  Jndgnwat  aisl  Is  re- 
qalxed  by  statute  upon  the  forfeiture 
of  a  ball  bond  to  be  made  absolute 
at  the  next  term  of  court,  a  final 
Judgment  can  be  valid  only  when 
predicated  on  a  valid  judgment  nisi. 
Watkins  v.  State,  16  Tex.  A.  646; 
Collins  V.  State,  12  Tex.  A.  356. 

44.  Wellmaker  v.  Terrell,  3  Oa.  A. 
791.  60  SE  464;  McGuIre  V.  State, 
124  Ind.  586,  23  NE  86.  25  NE  11; 
Woollen  V.  Whltacre.  91  Ind.  502 
(proceedings  before  justice);  State  v. 
Dorr,  59  W.  Va.  188.  53  SE  120.  115 
AmSR  915,  6  LRANS  402,  8  AnnCss 
1016  and  note  (holding  that,  if  the 
t^rm  at  which  the  aceused  Is  recog- 
nised to  appear  adjourns  without  his 
default  having  been  entered  of  record, 
the  recognisance  cannot  thereafter  be 
forfeited,  and  the  recognisance  will 
be  discharged);  State  v.  Lambert,  44 
W.  Va.  308,  28  SE  930.  But  see  In- 
gram V.  State.  10  Kan.  680. 

[a]  Vadar  the  ITabraska  statute, 
the  state  is  not  limited  to  a  record 
entry  made  on  the  court  records  to 
prove  a  forfeiture  of  the  recogni- 
zance, but  may  use  oral  testimony 
for  that  purpose.  Hesselgrave  v. 
State.  63  Nebr.  807,  89  NW  295. 

40.  McFarlan  v.  Peo.,  18  111.  9; 
Peo.  V.  Bennett,  137  N.  T.  601  mem, 
33  NE  373;  Rhoads  v.  Com.,  15  Pa. 
272;  Com.  v.  Meeser,  19  Pa.  Super.  1. 
See  also  Harholt  t.  State,  88  Tex. 
Cr.  129,  44  SW  llio; 

[a]  Where  »  llaal  taaffmeat  of 
xosfsttnxe  of  a  hall  head,  conditioned 
for  defendant's  appearance  In  a  crim- 
inal case.  Is  rendered  In  the  county 
court,  but  through  some  oversight  Is 
not  entered  at  that  term,  the  county 
court  may  properly  permit  the  Judg- 
ment to  be  entered  nunc  pro  tunc  at 
a  subsequent  date.  Willis  v.  State, 
(Tex.  Cr.  A.)  150  SW  904. 

46.  State  v.  Jenkins,  121  N.  C. 
637,  28  SE  413.  See  also  Adams  v. 
State,  48  Ind.  212  (holding  that  an 
action  may  be  maintained  on  a  re- 
cognizance although  no  entry  of  de- 
fault thereon  has  oeen  made).  Com- 
pare Bonner  v.  Com.,  85  SW  11S5. 
27  KyL  647. 
[a]   Bfleet  of  a  BwrnonuUtana  of 


t^.)  47:  Com.  v.  Matylewlcs,  1^  t^.  forfsltore  on  a  recognisance  Is  notf 
Co.  164,  1  LackLegN  294.  destroyed  because  an  entry  not  oon- 

[c]   Dtreotloa  vt  the  ooart  that  tradlctory  thereto  Is  made  on  th« 
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should  show  every  fact  necessary  to  show  the  lia- 
bility of  the  defendants,  although  great  particu- 
larity therein  is  not  required;*'  but,  if  it  is  ex- 
pressly provided  by  statute  what  the  judgment  or 
record  should  contain,  a  compliance  therewith  is  es- 
aential.*"  Thus  the  judgment  or  record  of  for- 
feiture need  not  specify  the  amount  of  the  bond 
or  recognizance,'^  or  state  whether  the  accused 
was  chaiiged  by  information  or  indictment."  Gen- 
erally, however,  the  record  or  judgment  nisi  should 


substantially  describe  the  offense,*"  and  should  show 
that  the  condition  as  to  appearance  has  not  been 
complied  with,  as  that  the  accused  was  called  at 
the  time  and  place  specified  for  his  appearance,  and 
that  he  failed  to  appear,"^  and  should  so  refer  to 
and  describe  the  recognizance  that  it  may  be  sra&- 
ciently  identified,"  although,  where  it  incorrectly 
recites  or  describes  the  recognizance,  it  may  be 
amended  nunc  pro  tunc  to  conform  thereto,**  and 
snch  amendment  may  be  made  after  the  teno,"*  or 


record,  although  the  latter  entry  i« 
not  required  by  law.  Franks  v.  State, 

J2  Oh,  St.  1. 

47.  Holcombe  v.  State,  99  Ala.  185, 
12  S  794;  SUte  v.  Holt.  42  Okl.  472, 
141  P  969;  Pugh  v.  State,  2  Head 
(Tenn.)  227  (must  show  that  the 
recognisance  was  returned  into  court, 
although  this  need  not  be  expressly 
stated). 

[a]  •afldeBt  Jadgmenta  of  fo^ 
Mtnre  <1)  see  Banta  v.  P«o..  6S  III. 
484;  Cable  v.  Peo.,  46  111.  487;  Weese 
V.  Peo.,  19  in.  648;  Balrd  v.  Com., 
2  Duv.  (Ky.)  78;  State  v.  Oxer.  6  La. 
Ann.  744:  Peo.  v.  Rich,  36  App.  DIv. 
«0,  56  NTS  277.  (2)  A  judgment 
nifll  or  record  of  forfeiture  will  be 
sustained,  although  It  Is  not  signed 
by  the  Judge  (State  v.  Johnson,  12 
La.  B47,  Ainaworth  v.  Terr.,  S  Wash. 
T.  270,  14  P  590),  (S>  although  In 
reciting  the  title  of  the  case  It  omits 
the  name  of  one  of  the  defendants 
(SUte  Bmlly,  24  Iowa  24).  (4) 
although  it  does  not  show  that  the 
court  had  Jurisdiction  over  the  prin- 
cipal, nor  that  the  proceeding  was 
dismissed  as  to  him  (State  v.  Byer- 
mann,  172  Mo.  294.  72  SW  639),  (5) 
or  although  It  does  not  state  that 
the  bond  was  approved  as  required 
by  statute  and  that  accused  was  re- 
leased thereon  (Sanders  v.  State,  70 
Tex.  Cr.  632,  1B8  SW  291).  (6)  "And 
now  it  IS  by  the  court  ordered  that 
recognizance  herein  be  and  is  now 
forfeited"  Is  a  sufficient  formal  decla- 
ration of  a  forfeiture.  Peo.  v.  Tid- 
marsh,  113  111.  A.  158.  156.  (7)  Al- 
though there  is  but  one  surety  on  a 
ball  bond,  the  Judgment  nisi  Is  not 
Invalid  In  the  use  or  the  word  "each" 
with  reference  to  the  bondsman,  for 
**each"  Is  singular,  and.  If  superflu< 
ous,  may  be  disregarded  as  surplus- 
age. (General  Bonding,  etc,  Ins.  Co. 
V.  Stete,  78  Tex.  Cr.  64S,  165  SW 
615. 

[b]  A.  TsxlsBoe  as  to  tbe  Bam*  of 
the  prtnolnal  will  be  fatal.   Lowe  v. 

State,  15  Tex.  141. 

[c]  If  two  forfeitnxec  are  entsMd 

at  the  same  term  on  the  same  recog- 
nisance, the  latter  may  be  treated  as 
surplusage.  State  t.  Pepper,  8  Mo. 
249. 

[d]  mantes  veoltlBg  that  aoonsed 
failed  to  appear  when  the  prosecu- 
tion came  on  for  hearing,  and  that 
on  motion  of  the  deputy  prosecuting 
attorney  ball  bonds  were  forfeited, 
and  judgment  granted  thereon 
against  accused  and  her  surety,  do 
not  constitute  a  Judgment,  but  an  or- 
der of  default  and  lorfelture,  and  a 
direction  that  Judgment  be  entered 
thereon.  State  v.  Johnson,  68  Wash. 
612.  126  P  56. 

48.  See  cases  Infra  this  note, 
[a]    la  Texas  a  requirement  that 

the  Judgment  nisi  should  state  "that 
the  same  will  be  made  Snal  unless 
good  cause  be  shown  at  the  next  term 
of  court  why  the  defendant  did  not 
appear"  must  be  complied  with. 
Bailey  v.  State,  (Cr.  A.)  22  SW  40; 
Ware  v.  State.  21  Tex.  A.  328,  17 
SW  624;  McWhorter  v.  State,  14  Tex. 
A.  239;  Cheatham  v.  State,  13  Tex. 
A.  32;  Smith  v.  State,  13  Tex.  A. 
81;  Barton  v.  State,  12  Tex.  A.  618; 
Thomas  v.  State,  12  Tex.  A.  416. 

[h]  Matatory  foxmo  of  Jndgmeats 
of  foxfaltave  see  Cantallne  v.  State. 
38  Ala.  489,  440;  Peo.  v.  Witt,  19  111. 


1«9.  170;  State  T.  Moody,  <»  N.  C 

529. 

49.   Splcer  t.    State.   »  Oa.  4»; 

State  V.  Eyermann,  172  Mo.  294,  72 
SW  589  (especially  In  view  of  Rev. 
St.  [1899]  f  2800,  providing  that  a 
proceeding  on  a  recognisance  shall 
not  be  defeated  on  account  of  any 
defect  of  form  or  other  irregularity); 
Bdwards  v.  State,  89  Okl.  605,  186 
P  577,  See  also  Wiseman  v.  State, 
70  Tex.  Or.  477.  166  SW  688  (hold- 
ing that,  where  a  ball  bond  In  a 
felony  c^se  was  taken  by  the  sheriff 
during  the  terra  of  court,  but  the 
record  did  not  show  tliat  the  court 
flxed  the  amount  of  bttll,  as  required 
by  Acts  SOth  Leg.  c  71  I  1,  or  orally 
flxed  the  amount  and  instructed  the 
sheriff  to  take  the  bond,  a  forfeiture 
of  the  bond  would  not  be  set  aside 
on  the  ground  that  It  was  a  nullity). 
But  see  Galindo  v.  SUte,  IS  Tex.  A. 
319. 

[a]  The  Jodgmeat  alai  shoald 
specify  the  amount  (1)  of  money  for 
which  Judgments  were  respectively 
rendered  against  both  the  principal 
and  sureties.  Svans  v.  State,  25 
Tex.  80.  (2)  And  a  Judgment  for  a 
larger  sum  than  the  penalty  of  the 
recognizance  may  be  set  aside.  Bar- 
ringer  V.  State,  27  Tex.  668.  (8)  But 
final  judgment  may  correct  a  Judg- 
ment nisT  erroneously  entered  as  to 
the  amount.  Sass  v.  State,  8  Tex. 
A.  426. 

60.  Trail  t.  State,  66  Tex.  Cr.  73, 
118  SW  714. 

[a]  Vsriaaee^That  the  Judgment 
stated  that  the  accused  was  charged 
by  information  and  the  bond  stated 
that  he  was  charged  by  complaint 
Is  an  immaterial  variance.  Trail  v. 
State,  B6  Tex.  Cr.  78,  IIS  SW  714. 

51.  Hall  T.  State.  16  Ala.  481; 
Faulk  V.  State,  9  Ala.  919;  Badger 
V.  State,  5  Ala.  21;  Howie  v.  State. 

1  Ala.  113;  Hodges  v.  State,  73  Tex. 
Cr.  638,  166  SW  607  (holding  that, 
under  Code  Cr.  Proc.  [1911]  art  497, 
and  Rev.  St.  [19111  art  1862.  pro- 
viding the  procedure  on  the  forfei- 
ture of  ball  bonds  and  deflning  the 
requisites  of  citations,  there  is  no 
variance  between  a  ball  bond  which 
states  that  accused  stands  charged 
with  a  felony  and  a  judgment  nisi 
and  citation  which  recite  that  he  Is 
by  indictment  accused  of  keeping 
premises  for  gaming).  Ointra  Com. 
V.  Pierce.  4  KyL  247. 

BB.  U.  S.~DiIltn^am  v.  U.  B.,  T 
P.  Cas.  No.  3,913,  sVasb.  C.  a  422; 
U.  a  T.  Rundlett,  27  F.  Cas.  No. 
16.208,  2  Curt.  41. 

Ga. — Splcer  v.  State,  9  Ga.  49;  Park 
T.  State,  4  Ga.  329. 

111.— Alley  V.  Peo.,  «  111.  109;  Peo. 
V.  Conn..  18  HI.  A.  829. 

Ind.— FrledUne  v.  State,  98  Ind. 
366. 

Ky. — Walker  v.  Com.,  79  Ky.  292, 

2  KyL  197. 

Mlsf. — Moss  V.  State,  7  Miss.  298. 
N.  T.— Peo.  V.  Blankman,  17  Wend. 
252. 

Or. — Clifford  V.  Marston,  14  Or. 
426,  13  P  62. 

Tenn. — White  v.  State,  5  Yerg,  183; 
State  V.  Grlgsby,  3  Terg.  279. 

Tex. — General  Bonding,  etc-  Ins. 
Co.  V.  State,  78  Tex,  Cr.  649,  166 
SW  615  (holding  that,  under  C^e 
Cr.  Proc.  [1911}  art  489,  It  Is  not 
fatal  to  a  proceeding  for  the  forfei- 


ture of  a  ball  bond  that  tbe  Judg- 
ment nisi  tailed  to  allege  the  date 
on  which  accused  defaulted):  Hodges 
V.  State.  73  Tex.  Cr.  638.  165  SW  607. 

But  see  State  v.  -Bryant,  55  Iowa 
451.  8  ITW  803;  State  v,  Hlrronemui^ 
50  Iowa  646;  State  v.  Wells.  SS  Iowa 
238;  State  v.  Haltdorf,  61  Mo.  A. 
616. 

[a]  A.  failure  to  reoits  la  tke 
xeoord  that  the  nossppsaraaos  was 

"wlthoat  snfioleat  oaase  or  mmeaatf 

as  provided  by  statute  is  not  a  fatal 
defect.  State  v.  AusUn,  141  Mo.  481. 
48  SW  165  [aff  69  Mo.  A.  377};  State 
V.  Whitecotton,  63  Mo.  A.  8. 

[b]  rnwifllolsat  enicjr<— A.n  entry 
by  a  Justice  on  his  docket,  on  the 
day  flxed  by  a  recognlsaneo  for  the 
appearance  of  defendant,  that  the 
latter  "did  not  appear  and  [that]  it 
Waa  therefore  considered  Ulat  the 
bond  was  forfeited  by  said'-'  defeod- 
ant,  and  that  the  surety  "stands 
bound  to  the  State,"  does  not  show 
such  a  default  as  to  flx  defendant's 
liability  on  the  recognisance.  State 
v.  Qorley,  2  Iowa  52. 

[c]  The  juagaMst  iBBvt  Aew 
where  the  aoonaed  waa  regadraA  te 
appear. — Hoseley  t.  Stata.  tZ  Ttac  Cr. 
18,   38  SW  800. 

63.  Cantallne  v.  State,  S3  Ala. 
439;  Howie  v.  State,  1  Ala.  llS;  Miller 
V.  Com.,  1  Duv.  (Ky.)  14;  Tenner 
V.  Com..  3  Meta  (Ky.)  415;  Overmker 
V.  SUte,  12  Mtss.  738;  Uolley  v. 
State.  70  Tex.  Cr,  611.  167  SW  937. 

[a]  Varlaaoe  botwees  tka  boad 
and  the  judgaeat  alal  (1)  will  be 
fatal  where  the  condition,  aa  red  tad 
In  the  latter  Is  not  In  the  recwnl- 
sance.  Werbtski  v.  State.  20  Tex. 
A.  131.  (2)  But,  where  the  JodcmeM 
nisi  forfeiting  a  ball  bond  did  not 
alleee  the  day  on  which,  the  prin- 
cipal was  required  to  be  preaent.  hot 
left  that  a  blank,  there  was  no  vari- 
ance between  U  and  the  bail  bond 
alleging  the  term  at  which  the  prin- 
cipal was  to  be  present^  Oeneial 
Bonding,  etc.  Ins,  Co.  v.  St«te.  78 
Tex.  Cr.  649.  166  SW  619;  Hodges 
v.  State,  73  Tex.  Cr.  6S4;  ICS  SW 
613. 

[b]  Data  of  bo]id.r-It  Is  better 
that  the  judgment  shoul^d  also  state 
the  date  of  the  bond,  although  this  is 
not  strictly  essential.  Holley  k 
State,  70  Tex.  Cr.  511,  167  SW  tlT. 

[c]  Several  raonrilaaw^sa.  —  (1) 
Where  a  party  waa  Indicted  Id  foar 
different  cases  at  the  aame  term  of 
the  court,  and  rec<wnlaances  were 
given  In  each  case,  iniloh  were  sev- 
erally forfeited,  and  the  clerk  recited 
the  forfeiture  as  having  occurred  "In 
these  four  cases."  without  specify- 
ing the  cases  or  their  titles,  or  Iden- 
tifying them  in  any  way.  It  was  tn- 
sumclent.  Overaker  v.  State,  12  Miss. 
738.  (2)  But  where  defendant  ca- 
tered Into  a  ball  bond  for  aecnsed, 
and  later,  on  order  of  the  court,  ca- 
tered Into  an  additional  bond,  the 
original  bond  being  abrogated.  It  was 
not  necessary  for  the  court.  .In  de- 
claring a  forfeiture,  to  spectfV  wbJeh 
bond  was  forfeited.  State  v.  Brer> 
mann,  172  Mo.  294,  72  SW  Sftf. 

M>  Governor  v.  Knigtit,  S  Ala. 
297;  State  v.  Jenkins.  121  N.  C  W. 
28  SE  413;  Holley  v.  SUtoi,  70  'hz. 
Cr.  611,  167  SW  987. 

55.  Colllna  State.  1«  Tbxl  A. 
274. 
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even  after  the  Bci.  fa.  has  iasned,^  and  without 
serving  notice  on  the  prineipal  of  the  intention  to 
amend.'^ 

OondnsiTeness.  A  judgment  or  record  of  for^ 
feitare  of  a  bail  bond  or  recognizance  is  conclu- 
give  in  proceedings  in  another  court  thererai.'*  But, 
onder  some  statutes,  such  a  judgment  is  open  for 
a  limited  time  to  an  opportunity  to  show  cause 
why  it  should  not  be  made  absolute,  and  for  that 
time  is  not  final.^' 

[(  322]  (2)  Where  Undertaking  Is  Joint  and 
SereraL  A  judgment  nisi  may  be  entered  against 
one  or  more  of  the  obligors  in  a  reec^izanee  where 
the  undertaking  is  a  joint  and  several  one.'**  But 
each  a  judgment  against  a  surety  who  furnished  the 
cash  bail  but  was  unable  to  qualify  as  surety  is 
not  essential  to  the  validity  of  the  order  of  for- 


feiture.** And  it  has  also  been  held  that,  where 
the  judgment  nisi  is  taken  against  the  sureties  alone 
and  not  against  the  principal,  it  will  not  support  a 
final  judnuent.*' 

323]  P.  Eeliaf  from  Forfeiture— 1.  In  Oen- 
er^  A  forfeiture  of  a  recognizance  is  not  in  all 
oases  final,  but  it  may  be  remitted  or  moderated, 
where,  in  the  judgment  of  the  court  or  official  vested 
with  Buch  power,  good  reason  therefor  exists  and 
substantial  justice  will  thereby  be  dispensed,'"  and 
the  power  to  relieve  from  such  forfeiture  or  to  remit 
it  may  be  exercised  for  the  benefit  of  the  snretieB  as 
well  as  for  that  of  the  accused."* 

[f  324]  2.  Power  to  Remit— a.  in  OeneraL  The 
power  to  remit  forfeitures  is  generally  vested  in 
the  courts  by  special  statutory  provision  by  which 
the  exercise  of  the  power  is  also  regulated.*^  Ordi- 


66.  state  v,  Craig.  12  Ala.  SfiS; 
Browdcr  v.  State,  9  Ala.  B8. 

sr.  Slma  T.  State.  41  Tex.  Or.  440, 
65  8W  179. 

58.  State  Morgan,  13<  K,  C. 
69«,  48  SB  604  (holding  that  the  entry 
of  a  forfeiture  of  a  recognisance 
cannot  be  contradicted  or  traversed 
by  an  answer  or  a  plea  to  a  acl.  fa. 
Issued  to  enforce  the  forfeiture); 
Buckman  v.  State.  <Okl.)  143  P  1050 
(holding  that,  where  the  judgment 
or  order  declaring  a  forfeiture  of  a 
ball  bond  le  not  set  aside  pursuant 
to  Rev.  L.  [1910]  I  6110.  It  cannot 
be  collaterally  attacked.  In  an  action 
on  the  bond):  State  v.  Holt,  42  Okl. 
472,  141  P  969;  Hlnee  v.  Stnte.  39 
Okl.  838,  136  P  692;  Com.  v.  Harvey, 
822  Pa.  314,  7  A  1093  (iioldlng  that  a 
decree  of  forfeiture  by  the  court  of 
quarter  sessions  Is  conclusive  In  pro- 
ceedings In  the  common  pleas);  Com. 
V.  Burkholder,  S  Pa.  Dist  56S  (hold- 
inC  that  a  record  of  forfeiture  is 
cMtduslve  If  It  shows  that  defendant 
was  called  and  did  not  appear). 

[a]  wiMre  the  rsoord  does  not 
■how  that  the  forfeltwe  was  not 
r«ffvlailT  taksn  at  the  proper  time 
during  the  term,  it  could  not  be  at- 
tacked  collaterally  In  an  action  on 
the  bond  by  setting  up  in  the  answer 
that  the  supposed  forfeiture  was  not 
in  fact  taken  during  the  term,  but 
after  the  final  adjournment  and  in 
vacation.  State  v.  Hlndman,  1&9  Ind. 
&8C,  65  NE  911. 

59.  Wellmaker  v.  Terrell,  3  Qa.  A. 
791.  60  SB  464  (holding  that  a  Judg- 
ment absolute  cannot  be  entered 
against  the  ball  on  a  criminal  recog- 
nisance or  appearance  bond  until  he 
has  had  an  opportunity  of  producing 
hlB  principal  or  of  showmg  cause 
why  hla  principal  does  not  appear); 
State  Dingle.  87  8.  C.  B18,  70  SB 
168  (holding  that  an  order  on  the 
bearing  of  a  return  in  proceedings 
under  Cr.  Code  £1902]  |  86.  in  a  case 
of  forfeiture  of  a  recognisance,  ad- 
judging the  return  on  the  rule  to 
show  cause  insufUcient.  declaring  the 
recosrniiance  to  be  forfeited  and  es- 
treated, and  providing  that  In  order 
that  Judgment  may  be  confirmed  no- 
tice shall  be  Issued  summoning  the 
surety  to  appear  at  the  next  term, 
to  afaow  cause  why  Judgment  shall 
not  be  confirmed,  la  not  final,  but 
leavM  the  question  of  rendering  final 
Judgment  open  to  be  determined  on 
another  return).  To  same  effect 
State  V.  Holt,  145  X.  C.  450.  59  SB 
64. 

Ca.]  A,  Jndffueat  of  forfeltnre  of 
a  ball  bond  beoomes  absolute  if  the 

accused  makes  no  appearance  within 
five  days  after  the  rendition  thereof. 
State  v.  Le  Grand,  130  L,a.  1034,  58  S 
869    (under  act  [1900]  No.  17). 

[bj  la.  Quebec  (l)  a  certificate  of 
forfeiture  of  a  recognisance  for  ap- 
pearance taken  before  a  Justice  of 
the  peace  or  police  magletrate  Is 
"conolualve  evidence,"  under  Cr.  Code 


I  1114,  and  Que.  Rev.  St  art  S8»E, 
only  for  the  purposes  of  the  entry  of 
the  ex  parte  Judgmrat  authorised  by 
Cr.  Code  I  lllfi;  after  such  entry  Is 
made  the  certificate  of  the  breach 
of  the  recognizance  as  well  as  the 
Judgment  thereon  may  be  attached 
by  an  "opposition  to  judgment"  un- 
der the  Quebec  code  of  civil  pro- 
cedure. Rex  v.  Edwards,  19  DomLR 
207,  23  CanCrCas  296.  (2)  The  ex 
parte  entry  of  Judgment  by  the 
prothonotary  of  the  superior  court  in 
Quebec  on  a  certificate  of  forfeiture 
of  recognisance  whether  from  the 
conrt  of  king's  bench,  criminal  side, 
or  from  a  magistrate's  court,  is  sub- 
ject to  attack  in  the  superior  court 
by  any  one  of  the  modes  of  pro- 
cedure authorised  by  Its  practice  In 
regard  to  ex  parte  or  default  Judg- 
ments.   Rex  v.  Edwards,  supra. 

60.  Kllgrow  V.  State,  76  Ala.  1*1: 
Brewer  v.  State,  6  Lea  (TennJ  198 
[overr  Scott  v.  State,  1  Head  (Tenn.) 
483]:  Avant  v.  SUte,  M  Tex.  Cr.  312, 
26  8W  411.  But  see  Douglass  v. 
State,  26  Tex.  A.  248.  9  SW  733  (hold- 
ing that,  under  WiUson  Cr.  St.  If 
2016,  2016,  a  Judgment  nisi  on  a  l>all 
bond  In  a  criminal  case  which  omits 
one  of  the  sureties  thereon  Is  void). 

[a]  Separate  reoogaliaao—  for 
appearance  of  a  person  may  be  en- 
forced by  a  Judgment  of  forfeitura 
Henry  v.  McDanlel,  80  Oa.  174,  4 
SB  906. 

61.  SUte  V.  Brown,  149  Wis.  572, 
136  NW  174.  AnnCasl913D  193. 

63.  Huntley  v.  SUte,  (Tex.  Cr.  A.) 
143  SW  1166  (under  White  Cods  Cr. 

Proc.  art  477). 

^^63.  Re  Hopfe.  (Alia.)  10  DomLR 
216,  22  CanCrCas  116.  23  WestLR 
761  (holding  that,  where  an  order 
has  been  made  eatreating  ball  and 
for  a  writ  of  fi.  fa.  and  capias,  the 
court  before  which  the  writ  Is  re- 
turned for  further  disposition  of  the 
matter  may.  with  the  concurrence  of 
the  Judge  who  made  the  order,  set 
aside  the  same  and  the  writ  issued 
thereunder,  if  It  appears  that  the 
bail  was  taken  by  justices  In  a  case 
In  which  they  had  no  Jurisdiction  to 
ball  and  that  the  estreat  order  was 
In  consequence  made  Improvldently). 
See  also  Infra  i  328. 

[a]  •«WhUe  fozfeltnxM  «M  proy- 
eil7  decdaMa  and  iaalafa  on  when- 
ever there  Is  manifested  a  deliberate 
Intent  to  evade  trial  or  a  careless 
indifference  to  the  obligation  of  the 
bond,  the  penalty  may  very  well  be 
remitted  where  there  has  been  a  lack 
of  any  such  elements  and  the  failure 
to  appear  has  occurred  through  Inno- 
cent misunderstanding  or  by  reason 
of  uncontrollable  circumstances."  U. 
S.  V.  Chlng  Kim  Hoe.  3  Hawaii  Fed. 
566,  564. 

[b]  The  ooUeetloa  of  a  fovfetted 
reoogaiianoe  maj  be  enjotaed  under 
proper  clrcumstancefl.  Kirk  v.  U.  8., 
130  Fed.  112,  64  CCA  446. 

[c]  Jlb  ovoex  forfeltlaff'  a  head 


for  appearance  in  a  criminal  action 
Is  appealable.  State  v.  CtonDsham,  67 
Iowa  SSL  10  NW  677. 

Xa  olvU  aoMoaa  see  supra  II  ISt* 
140. 

64.  State  Rollins,  52  Ind.  168: 
State  V.  Row,  89  Iowa  681.  67  NW 
306;  Harbin  v.  State.  78  Iowa  263,  48 
NW  210;  Peo.  v.  Pernettl,  9B  App. 
Div.  610.  88  NTS  714  (holding  that 
the  principal  and  surety  had  a  right 
to  move  to  vacate  the  order  forfeiting 
a  recognizance  and  the  Judgment 
entered  thereon). 

66.  U.  6.— U.  S.  V.  Robinson.  168 
Fed.  410,  85  CCA  520  (power  exists 
under  Rev.  St.  S  1020  [U.  B.  Comp.  St. 
(1901)  p  719],  where  there  Is  no 
willful  default):  U.  S.  v.  McGlashen, 
66  Fed.  537  [rev  on  other  grounds 
71  Fed.  434];  U.  S.  v.  Barger,  20 
Fed.  600:  t;.  S.  v.  Duncan.  25  F.  Cas. 
No.  15.004,  2  Ptttsb.  (Pa.)  328;  U.  S. 
V.  Feely,  25  F.  Cas.  No.  15,082,  1 
Brock.  265;  U.  S.  v.  Santos,  27  F.  C:a8. 
No.  16,222.  6  Blatchf.  104. 

Ala. — Hammons  v.  State,  59  Ala. 
164,  31  AmR  13;  Cain  v.  State,  56 
Ala.  170. 

Colo. — Huston  V.  Peo.,  12  Colo.  A. 
271.  55  P  262. 

D.  C. — U.  S.  V.  Von  Jenny,  39  App. 
377  (holding  that,  under  U.  S.  Rev. 
St.  S  1020  [U.  3.  Comp.  St.  (1901) 
p  719]  allowing  the  courts  of  the 
United  States  in  their  discretion, 
within  certain  limitations,  to  remit 
the  whole  or  a  part  of  the  penalty 
forfeited  on  any  recognizance  in  a 
criminal  cause,  the  limitation,  "when- 
ever It  appears  to  the  court  that 
there  has  been  no  wilful  default  of 
the  party,"  refers  to  the  willful  de- 
fault of  the  party  charged  with  the 
(Aense). 

III.— Wray  v,  Peo.,  70  lU.  664 ;  Peo. 
V.  Conn..  13  111.  A.  829;  Pea.  v.  Mc- 
Farland,  9  111.  A.  275.  But  see  Pate 
V.  Peo.,  16  III.  221  (where  it  was  held 
that  the  penalty  of  a  recognizance 
cannot  be  relieved  against  by  the 
courts). 

Iowa. — State  v.  Emily.  24  Iowa  24. 

Ky.— Com.  v.  Hlllis.  96  .SW  873,  29 
KyL  1063;  Com.  v.  Runnion,  3  Mete 
2;  Com.  v.  Coleman,  2  Mete.  382; 
Com.  V.  Cantrell,  4  KyL  364. 

Mass. — Norcross  v,  Crabtree  161 
Mass.  55,  36  NE  678;  Com.  v.  John- 
son, 3  Cush.  454;  Johnnon  v.  Randall, 
7  Mass.  340. 

Uo. — State  T.  Taylor,  136  Mo.  462. 
87  SW  1121. 

N.  T. — Peo.  V.  Toung,  92  Hun  878, 
36  NTS  547  fapp  dlsm  151  N.  T.  661 
mem.  46  NE  1150  mem];  Peo.  V. 
Petry,  2  Hilt.  523;  Peo.  v.  Pugliese. 
80  Misc.  75.  140  NTS  849;  Peo.  v. 
Street.  14  NTS  778. 

N.  C— State  v.  Moody,  74  N.  C. 
73  (holding  that  the  superior  courts 
have  such  power). 

Pa. — Com.  V.  Fogelman,  3  Pa. 
Super.  666.  40  WklyNC  17.  In  this 
state  the  power  may  be  exerclfied  by 
the  courts  of  quarter  sessions  (Com. 
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narily  the  forfeiture  will  not  be  remitted  or  set  aside 
npon  motion  in  an  action  on  the  recognizance;  bnt 
the  application  should  be  to  the  eourt  in  whiefa  the 
forfeiture  took  place.^ 

Pww  Of  gOTemor;  prosOcating  tAAomvy.  Un- 
der Borne  eonstitntions  or  statutes  the  power  to 
remit  forfeitures  accruing  to  the  state  in  such 
eases  is  vested  in  the  governor  of  the  state;"  or 

T.  Phillips,  S  Kulp  230),  and  of  com- 
mon pleas  where  a  recognisance  Is 
taken  and  forfeited  In  court  of  quar- 
ter soBBlons  (Com.  V.  Brandt,  17  Pa. 
Co.  138,  1  LackLegN  287;   Com.  v. 

Phlllipa,  supra.  ^  But  see  Com.  v. 

Oaul,  2  Woodw.  7to>. 

8.  C — State  v.  Edena,  S8  8.  C.  302, 
70  SB  809;  State  v.  Quattlebaum,  87 
8.  C.  203,  45  SE  162. 

Tex. — Conner  V.  State,  (A.)  9  SW 
63;  L.ee  v.  State,  25  Tex.  A.  831,  8 
SW  277. 

See  aUo  statutory  provisions. 

[a]  "tt  la  not  an  nnrMwonabl* 
power.  The  object  of  a  recognisance 
Is,  not  to  enrich  the  treasury,  but 
to  combine  the  administration  of 
criminal  justice  with  the  convenience 
of  a  person  accused,  but  not  proved 
to  be  guilty.  If  the  accused  has,  un- 
der circumstances  which  show  that 
there  was  no  design  to  evade  the 
Justice  of  his  country,  forfeited  his 
recognizance,  but  repairs  the  default 
as  much  BS  is  in  his  power,  by  ap- 
pearing at  the  succeeding  term,  and 
submitting  himself  to  the  law,  the 
real  Intention  and  object  of  the  re- 
cognisance are  effected,  and  no  Injury 
Is  done.  If  the  accused  prove  Inno- 
cent, it  would  be  unreasonable  and 
unjust  In  government  to  exact  from 
an  Innocent  man  a  penalty.  Intended 
only  to  secure  a  trial,  because  the 
trial  was  suspended.  In  consequence 
of  events  which  are  deemed  a  rea- 
sonable excuse  for  not  appearing  on 
the  day  mentioned  In  the  recogni- 
zance. If  he  be  found  guilty,  he 
must  suffer  the  punishment  Intended 
by  the  law  for  his  offence,  and  it 
would  be  unreasonable  to  superadd 
the  penalty  of  an  obligation  entered 
Into  only  to  secure  a  trial.  The  rea- 
sonableness, then,  of  the  excuse,  for 
not  appearing  on  the  day  mentioned 
In  the  reeognlsanee,  ought  to  be  ex- 
amined somewhere,  and  no  tribunal 
can  be  more  competent  than  that 
which  possesses  all  the  circumstances 
of  the  original  offence  and  of  the 
default."  U.  S.  V.  Feely,  26  F.  Caa. 
No.  15.082.  1  Brock.  255.  269  (per 
Marshall.  C.  J.). 

[b]  Whether,  in  the  abMBo*  of 
statute  the  courts  have  this  power 
has  been  questioned.  State  v.  Speck, 
20  Ind.  2il,  212  (where  the  court 
said:  "Without  statutory  authority, 
we  think,  the  Courts  have  no  power 
to  remit  forfeitures  of  this  kind"). 
See  also  State  v.  Williams,  37  La. 
Ann.  too,  and  State  t.  HanHll,  •  La. 
Ann.  257  (where  the  power  was  as- 
serted). 

[e]  Xa  XBglaad  (1)  the  power  of 
the  court  of  exchequer.  Into  which 
forfeited  recognizances  were  estreat- 
ed for  Judgment  to  remit  or  to  com- 
pound the  penalty,  has  been  gener- 
ally regarded  as  having  been  con- 
ferred by  statutes  33  Hen.  VIII  c  89 
and  4  Geo.  Ill  c  10.  Bacon  Abr,  vol 
2  p  IBO.  (2)  At  common  law,  where 
the  recognliance  had  been  forfeited 
and  was  sent  to  the  exchequer,  the 
party  became  an  absolute  debtor  to 
the  crown,  but  by  statute  that  court 
was  then  empowered  to  discharge  on 
petition  any  person  whom  it  thought 
a  fit  subject  for  favor.  Bex  v.  Tomb, 
10  Mod.  2T8,  88  Reprint  7S7:  Matter 
of  Pellow,  18  Price  299,  147  Reprint 
997.  _ 

id]  I>  the  Vorthwest  Territories, 
under  Cr.  Code  I  922,  an  application 
to  discharge  a  recognisance  of  ball 
forfeited  by  reason  of  the  nonappear- 


in  both  the  courts  and  the  executive;**  and  in 
some  instances  the  consent  of  the  proseentiq; 
attorney  should  be  obtained,**  but  he  has  no 
power  to  eompromise  a  judgment  <nr  forfnt- 

ure." 

[(  325]  b.  Power  IMscNttoDftry.  The  ezerciie 
of  this  x>owerj  except  in  so  far  as  limited  by  stat- 
ute/' is  within  the  discretion  of  the  eoort  or  of 


ance  of  a  prisoner  Is  a  civil,  not  a 
criminal,  proceeding;  and  the  court 
en  banc  has  power  to  entertain  an 
appeal  from  an  order  made  by  a 
Judge.  A  single  Judge  has  no  power 
to  make  an  order  discharging  such 
a  rerognlcance  except  upon  the 
ground  that  the  nonappearance  was 
Justifiable.  Application  on  any  other 
ground  must  be  made  to  the  court  en 
banc.    Re  McArthur,  3  Terr.  L,  37. 

ee.  Ind.— Day  v.  State,  125  Ind. 
582,  25  NE  817  (holding  that,  where 
a  recognizance  was  declared  forfeited 
by  a  Justice  of  the  peace,  a  circuit 
court  has  no  power  to  set  aside  such 
forfeiture  in  an  action  on  the  re- 
cognisance). 

Iowa. — State  v.  Row,  89  Iowa  681, 
57  NW  806. 

Kan. — Hardesty  v.  State,  5  Kan.  A. 
780,  48  P  898. 

Mo.— State  v.  Clifford.  124  Mo.  492, 
28  SW  6. 

Pa. — Com.  V.  FoK^lman,  3  Pa. 
Super.  568,  40  WkiyNt^  17. 

Vt. — State  V.  Dwyer,  70  Vt.  98.  39 
A  629. 

ta]  rower  ImpUed.— (1)  -The 
power  to  admit  to  ball  imptles  the 
power  to  declare  a  forfeiture  of  the 
penalty  and  the  power.  In  a  proper 
case,  to  remit  the  same."  U.  S.  v. 
Ching  Kim  Hee.  3  Hawaii  Fed.  S58, 
564.  (2)  But  authority  to  cancel  a 
bond  Is  not  authority  to  remit  a  for- 
feiture or  fine.  Com.  v.  Thornton,  1 
Mete.  (Ky.)  380. 

lb]  The  Inferior  oonzt  that  ren- 
dered a  Jadgmeat  of  forfeltare  of  an 
appearance  bond  must  hear  and  de- 
termine whether  that  Judgment 
should  be  set  aside  In  consequence 
of  the  surrender  of  the  prisoner. 
Hope  V.  Heffner,  Mann.  Unrep.  Cas. 
(La.)  281. 

^[c]  Am  appallato  ooart,  on  appeal 
from  the  Judgment  of  forfeiture,  has 
no  original  Jurisdiction  to  enter  sat- 
isfaction of  the  bond  where,  after 
the  forfeiture  of  such  bond  and  ap- 
peal therefrom,  defendant  was  tried, 
convicted,  and  sentenced  on  the 
charge  for  which  he  gave  the  bond 
to  appear.  State  v.  Schmidt.  13  La. 
Ann.  267. 

67.  Ind. — State  v.  Shideler,  51  Ind. 
64. 

Iowa. — Harbin  v.  State,  78  Iowa 
268.  43  NW  210. 

Ky. — Willlama  v.  Shelbourne,  102 
Ky.  579,  44  SW  110,  19  KyL  1924; 
Wood  V.  Com.,  33  sW'  729,  17  KyL 
1076;  Stone  t.  Rlddell,  5  Bush  349: 
Com.  T.  Spraggins.  18  B.  Mon.  612; 
Com.  V.  Morgan,  14  B.  Mon.  314. 

Pa. — Com.  V.  Shlck,  81  Pa.  49S 
(holding  that  the  forfeiture  of  a  re- 
cognizance may  be  remitted  by  the 
governor  and  that  no  one  can  ques- 
tion his  right.  The  debt  due  on  such 
instrument  belongs  to  the  common- 
wealth, and  the  parties  to  the  recog- 
nizance have  no  interest  In  It);  Com. 
V.  Denniston,  9  Watts  142. 

Tex.— Hedrlck  v.  Sick,  73  Tex.  616. 
11  SW  862;  State  v.  Dyches.  28  Tex. 
535;  Clhambless  v.  State,  20  Tex.  197. 

[a]  BxoIulTe  power  In  the  •seen- 
tlv*  (1)  to  remit  forfeitures  and  fines 
applies  only  to  forfeitures  upon 
which  final  Judgment  has  been  en- 
tered, and  It  la  not  unlawfully  Inter- 
fered with  by  authority  conferred 
upon  a  court  to  discharge  sureties 
from  further  liability  on  a  forfeited 
recognizance  by  a  surrender  of  their 
principal.  Rtate  v.  Rowe,  103  Ind. 
118,  2  NB  294  [diat  Butler  v.  State, 


97  Ind.  378;  State  v.  Shideler,  61  Ind 
64;  State  v.  Speck,  20  Ind.  2111.  (2) 
Nor  is  It  Infringed  npon  or  limited 
by  a  statutory  provision  alving  to 
county  attorneys,  in  addition  to  a 
salary,  oertain  fees  in  suits  on  writ- 
ten Instnunenta  where  Judsroent  la 
obtained.  State  v.  Beebe.  8T  Iowa 
636.  64  NW  479;  Williams  Shel- 
bourne,  102  Ky.  679,  44  SW  110,  U 
KyL,  1924. 

[b]  raitton  hr  the  gonner  afia 
rearrest  and  ooaviotlon  of  the  ac- 
cused will  not  prevent  the  enforce- 
ment of  the  forfeiture.  Weatherwax 
V.  State,  17  Kan.  427.  See  also  svpn 
!  288  — — ^ 

S8. '  State  V.  Shideler,  61  Ind.  fl 
69.   Com.   V.   Fluoker,    11  nua. 

(Pa.)  406. 

[a]  Za  VMutsylTsala  the  fallnre  of 

the  principal  to  appear  according  ta 
the  conditions  of  his  recognisaan 
fixes  upon  the  bail  the  liability  frmn 
which  there  may  be  no  relief  ezoept 
with  the  consent  of  the  coonsd  r^ 
resenting  the  commonwealth;  and, 
where  such  consent  Is  refused,  relief 
will  not  be  granted.  Com.  v.  FluiAcr. 
11  Phlla.  405. 

[b]  In  nilaols  a  state's  attorney, 
in  consideration  of  consent  to  a  for- 
feiture, may  agree  that  such  for- 
feiture shall  be  set  aside  on  the  ap- 
pearance of  defendant  at  the  next 
term.    Esmond  v.  Peo..   18  ni.  A 

7a  Williams  v.  Jenkins.  68  (H. 
186  (holding  that  an  entry  by  tbe 
solicitor-general  upon  the  origins] 
scL  fa.  upon  forfeited  recacnlzaac« 
that  he  had  "received  f50a  as  hi* 
cost,  the  defendant  having  appeared 
In  court,"  Is  no  discharge  of  the  bead 
nor  any  suspension  of  the  proeeed- 
tngs  to  take  final  Judgment  mi  the 
same). 

Ca]  A  yrosenntlng  attovBSf  has  as 
powe*  to  ooanmmlse  JadciBssarts  (1) 

recovered  on  forfeited  recognisances 
or  to  receive  In  settlement  thereof 
anything  less  than  the  full  face  of 
such  Judgments,  and  execution  rav 
afterward  Issue  for  the  full  amount 
of  the  Judgments,  such  compromised 
payments  being  credited  as  partial 
payments  thereon.  Whittlngton 
Ross,  8  in.  A.  234.  (3)  Thus  a  prose- 
cuting attorney,  whose  duty  It  Is  to 
prosecute  a  forfeited  recognisance  t« 
final  Judgment  and  execution  unlev 
remitted  by  the  court  for  cam 
shown,  cannot  release  the  snretlef 
on  such  an  Instrument,  where  It  H 
forfeited,  with  the  consent  of  tbi 
Judge  of  the  criminal  court  In  vaca- 
tion or  at  chambers  on  pajnneat  te 
him  of  the  per  cent  of  the  anoost 
of  the  recognisance  to  whl^  he  ia 
entitled  by  law  for  collecting  for- 
feited recognizances  and  the  costs  ti 
the  prosecution.  State  v.  Hoebcr, 
124  Mo.  488,  28  SW  1. 

[b]  m  Oregon  Lord  L.  ||  1«C>- 
1872  vest  In  the  court  the  sole  povtf 
to  release  sureties  from  their  bafl 
undertaking;  hence  a  purported  re- 
lease by  the  district  attorney  Is  wl^ 
out  effect.  Cameron  v.  Bargw.  C* 
Or.  458,  120  P  10. 

n.  U.  3.  V.  Allen,  S9  App.  (D.  CI 
388  (holding  that,  where  one  cfaart*^ 
with  crime  becomes  and  oontlnaes  a 
fugitive  -from  Justice,  thereby  wlU- 
fuily  defaulting  in  hia  '"irgwHf*** 
the  supreme  court  of  the  IMstriot  «f 
Columbia  in  which  such  recognlsaste 
Is  entered.  Is  without  power  usdar 
n.  S.  Rev.  St  I  lOZO  [17.  S.  Omb^ 


For  later  oSMSidev^o^neats  and  cOiaages  in  tbe  law  see  cumulative  Annout!ons^^^%^l^l^e,^^^^e|i|juf^i^ number. 


§§  325-327] 


SAIL 


[6C.J.]  1051 


the  ezeeutive  if  be  has  such  power/'  but  it  should 
be  exercised  with  caution  and  only  where  extreme 
hardship  would  otherwise  result  to  the  sureties.*' 

[$  326]  c  FBTtiAl  Bemlssioii.  The  forfeiture 
need  not  be  wholly  renutted,  nor  need  relief  be 
entirely  refused;  but,  where  it  is  shown  that  the 
default  was  not  unmixed  with  negligence,  the  judg- 
ment may  be  accommodated  to  the  particular  cir- 
eumstances  of  the  ease  and  made  absolute  for  any 
part  of  the  sum  expressed  in  the  undertaking,^* 
and  expenses  incurred  by  the  bail  in  attempting  to 
bring  back  the  accused  may  be  allowed.**  The 
remission  may  also  be  express  as  to  the  principal,  in 
which  ease  it  bas  been  lield  that  the  judgment 
cannot  be  enforced  against  the  surety unless  the 
obligation  was  a  several  one.'^   In  case  of  a  par- 


tial remission  of  a  forfeiture,  however,  the  sureties 
are  not  released  on  tbe  recognizance  until  there 
has  been  a  satisfaction  of  the  part  whieh  is  not  re- 
mitted." 

[i  327]  d.  Time  Whm  Sttmlsalmi  Hay  B«  Made. 

Where  authority  exists  in  a  court  to  disoharge  s 
forfeiture  of  a  recognizance,  sueh  relief  may  be 
granted  before  the  final  adjournment  of  the  court,** 
or  after  the  term  at  which  the  recognisance  was 
forfeited  if  the  authority  of  the  court  as  to  time 
is  not  limited  by  law,^  or  even  after  final  judg- 
ment,^' although  under  some  statutes  the  time  to 
api>ear  and  move  to  set  aside  the  forfeiture  is 
expressly  limited.*'  But  it  has  been  held  that  an 
application  for  discharge  is  premature  if  made  be- 
fore the  prisoner  is  produced,  tried,  and  either  con- 


st (1901)  p  71B]  to  relieve  against 
the  forfeiture  of  the  same,  even 
though  the  surety  therein  who  is 
aeeklnc  relief  has  made  every  efTort 
to  produce  his  principal  for  trial). 

[a]  Ktetnt*  d«olar»toz7  of  oom- 
jnon  Iftw^U.  S.  Rev.  St.  j  1020,  tim- 
ttlng  the  courts.  In  the  exercise  of 
their  discretion  In  remitting  forfeited 
rMOgniianceB  to  cases  where  it  ap- 
pears (1)  that  there  has  been  no  will- 
ful defiialt  of  the  party  chafed,  (2) 
that  a  trial  may,  notwithstanding,  he 
liad  In  the  cause,  and  (S)  that  public 
Justice  does  not  require  the  penalty 
to  he  enforced  is  merely  declaratory 
of  the  common  law.  U.  S.  v.  Von 
Jenny,  3*  App.  (D.  C.)  377. 

7a.  U.  S.— Hunter  v.  U.  S..  196 
Fed.  253,  115  CCA  22&;  U.  B.  v.  Mar- 
rin.  170  Fed.  476  (holding  that  a 
court  will  not  exercise  Its  discretion 
to  refuse  to  forfeit  a  criminal  recog- 
nfiance  to  enable  a  creditor  of  the 
principal  to  recover  a  deposit  by  him 
with  his  surety  as  indemnity). 

111.— Peo.  V.  Rubrlghl.  160  111.  A. 
528  (sound  legal  discretion  of  court). 

Ky.— Logan  v.  Com..  144  Ky.  494, 
13»  SW  741;  Fortney  v.  Com.,  140 
Ky.  645.  131  SW  S83:  Com.  v.  HlUis, 
98  SW  873,  29  KyL  1063;  Com.  v. 
Davidson,  1  Bush  133;  Com.  v.  Row- 
land. 4  Mete.  22B;  Com.  v.  Anderson, 
10  Ky.  Op.  701. 

Hlnn. — State  v.  Bongard.  89  Minn. 
426,  94  NW  109S. 

N.  Y.— Peo.  v.  Helt,  168  App.  Dlv. 
179,  136  NTS  661;  Leano  v.  Leano,  60 
31ISC.  620,  113  NTS  1116. 

N.  C—State  v.  Morgan.  136  N.  C. 
S93.  48  SE!  604  (holding  that  an  ap- 
plication under  Code  I  1205  for  the 
reduction  or  remission  of  the  penalty 
In  forfeited  recognisances  by  the 
direct  provisions  of  the  statute  is 
addressed  to  the  discretion  of  the 
court);  State  v.  Moody,  74  N.  C.  73. 

Pa. — Com.  V.  Harvey,  36  Pa.  Super. 
236;  Com.  v.  Cohen.  22  Pa.  Super. 
G6;  Com.  v.  Taylor,  1  Chest.  Co.  261. 

8.  estate  V.  Edens,  88  S.  C. 
302,  70  SB  609. 

Tex. — Johnson  v.  State,  (Cr.  A.) 
160  8W  890. 

Wash. — State  v.  Johnson,  69  Wash. 
«12,  126  P  66  (holding  that  a  trial 
court's  discretion  under  Remington  & 
B.  Code  I  22S8  to  vacate  a  Judgment 
forfeiting  a  criminal  ball  bond  Is 
Judicial  and  not  arbitrary). 

See  also  Infra  I  331. 

Taoatliur  or  reviewing  remlsaloa 
0e«  Infra  I  334. 

78.  Peo.  V.  Helt.  162  App.  Dlv. 
179,  136  NTS  651;  State  v.  S^ankgoa 
114  Tenn.  76,  86  SW  79.  See  also 
Infra  IS  328-hl. 

fa]  The  forfeltsM  ShonU  ma%  he 
xMBitted  out  of  srmpaiiiv  for  the 
misfortune  of  the  surety  or  because 
of  the  petition  of  many  leading  ottl- 
sens  which  alleges  no  fact  to  guide 
the  action  of  the  oourt  except  their 
empathy  for  the  unfortunate  surety. 
I^.  T.  Spea^  1  N.  T.  Cr.  618. 

Ala. — ^Hammoiu  v.  State,  S9 


Ala.  164,  31  AmR  IS;  Cain  v.  SUte, 
55  Ala.  170. 

Ky.— Hall  v.  Com..  45  SW  458,  20 
KyL  99;  Tarbrough  v.  Com.,  89  Ky. 
151,  12  SW  143.  11  KyL  S51.  26  AmSR 
624;  Com.  v.  Overby,  80  Ky.  208,  8 
KyL  704,  44  AmR  471. 

Minn. — State  v.  Bongard,  89  Minn. 
426,  94  NW  1093. 

N.  Y. — Peo.  v.  Young,  92  Hun  378, 
36  NYS  647  [dism  app  151  N.  T.  651 
mem,  48  NE  1150  mem]. 

Pa. — Com.  V.  Cohen.  22  Pa.  Super. 
S6;  Com.  v.  Bniener.  17  Pa.  Co.  161, 

I  LackLurN  29fi;  Cora.  v.  Oaul,  2 
Woodw.  70. 

8.  C— State  v.  Bdens,  88  S.  C.  302, 
70  SE  609. 

Tex.— Hedrlck  v.  Sisk,  73  Tex.  616, 

II  SW  862;  Golden  v.  State,  32  Tex. 
737;  Williams  v.  State,  51  Tex.  Cr. 
252,  103  SW  929;  Lee  v.  State.  26 
Tex.  A.  331.  8  SW  277. 

[a]  Where  Jadgnient  had  beaa 
rendered  and  an  exeoiuioa  theseom 
Issued  and  returned  unsatisfied,  it 
was  held  that  the  court  of  common 
pleas  had  no  authority  to  entertain 
an  application  by  defendant  to  va- 
cate the  Judgment  on  payment  of  a 
certain  per  cent  of  such  Judgment. 
Peo.  V.  Rofrano,  16  Daly  148,  9  NYS 
684. 

^[b]    Vartiai  relewM  of  a  surety 

from  a  Judgment  of  forfeiture  has 
been  held  improper  where  the  surety 
was  able  to  pay  and  would  have 
voluntarily  paid  It.  Matter  of  Pel- 
legrlno,  152  App.  Dlv.  482,  137  NYS 
305  [aff  207  N.  Y.  770  mem,  101  NE 
1113  mem]. 

[c]  A.  reflual  to  set  aaiae  the 
entry  of  forfeitare  does  not  prevent 
the  court  from  granting  such  a  re- 
duction or  remission  of  the  penalty 
as  it  may  deem  proper.  State  v. 
Morgan,  136  N.  C.  593,  48  SE  604. 

76.  Com.  V.  Brandt,  17  Pa.  Co. 
138.  1  LackLegN  287;  Com.  v.  Bllski, 
1  l^ckLegN   (Pa.)  286. 

78.  Hatch  v.  State.  40  Ala.  718. 

77.  State  v.  Davidson,  20  Mo.  212, 
61  AmD  608.  To  same  effect  State  v. 
Meier,  96  Iowa  876.  66  NW  316. 

n.   Buidiler  v.  Com.,  8  KyL  63. 

79.  IT.  8.  T.  Coohendorfer,  26  F. 
Cas.  14,866.  6  Cranoh .  C.  C.  118 
(where  It  was  held  that  a  forfeiture 
cannot  be  remitted  at  a  subsequent 
term);  U.  S.  v.  Eldredge.  5  UUh  161, 
IS  P  673. 

SO.  U.  8.— Hunter  v.  U.  8.,  196 
Fed.  253.  115  CCA  226. 

D.  C— U.  S.  V.  Von  Jenny.  89  App. 
377  (qucere  as  to  whether  the  power 
given  to  courts  of  the  United  States 
by  U.  8.  Rev.  St.  I  1020  [U.  8,  Comp. 
St.  (1901)  p  719]  to  remit  a  forfeited 
recognisance  may  be  exercised  after 
the  expiration  of  the  term  at  which 
the  Judgment  of  forfeiture  was  made 
final). 

Com.  V.  Coleman,  2  Mete  882. 

H^.— Peo.  V.  Nooney.  64  Hun  171. 
19  Vrta  184. 

Pa,— Com.  v.  Real  Est  Tltlt.  eta, 
Co.,  22  Pa.  Super.  236. 


Va. — C^om.  T.  Craig,  6  Rand.  (27 
Va.)  731. 

81.  U.  S,  T.  Jenkins,  176  Fed.  672. 
100  CCA  224,  20  AnnCas  1255  and 
note  (holding  that  an  application  to 
a  federal  court  that  has  entered  Judg- 
ment on  a  forfeited  recognisance  In 
favor  of  the  United  States  for  a 
remission  of  the  penalty  for  which 
such  Judgment  was  rendered  under 
Rev.  St.  g  1020  (U.  8.  C^mp.  St. 
(1901)  p  719],  which  gives  the  court 
power  to  remit  the  whole  or  any  part 
of  such  penalty  "when  It  appears  to 
the  court  that  there  was  no  willful 
default  of  the  party,"  is  not  a  mo- 
tion to  vacate  the  Judgment  and  that 
such  application  may  be  entertained 
after  the  term  at  which  the  Judgment 
was  entered);  U.  S.  v.  Traynor,  173 
Fed.  114;  State  v.  Moody.  74  N.  C. 
73,  But  see  Com.  v.  Hillls,  96  SW 
873.  29  KyL  1063  (holding  that,  under 
Cr.  Code  Prac.  I  98  providing  that 
where,  before  Judgment  la  entered 
against  the  bail  In  a  bond  conditioned 
on  one's  appearing  to  answer  to  a 
criminal  charge,  defendant  has  sur- 
rendered, the  court  may,  at  Ita  dis- 
cretion, remit  the  sum  speclfled  In 
tbe  bond,  the  power  of  the  court  to 
remit  the  sum  speoltted  In  a  bond 
cannot  be  exercised  after  Judgment 
Is  entered  against  the  ball,  but  that 
the  remission  may  be  granted  after 
the  entry  of  the  order  forfeiting  the 
bail  if  defendant  Is  in  custody) ; 
State  V.  Bongard,  89  Minn.  426,  94 
NW  1093  (holding  that  the  applica- 
tion should  be  made  before  answer- 
ing, but  that  the  statute  should  be 
liberally  construed,  and  that  the 
whole  matter  is  addressed  to  the 
sound  discretion  of  the  court  which 
may  entertain  such  an  application 
at  any  time  before  final  Judgment); 
Com.  V.  Becker,  1  Woodw.'(Pa.)  297; 
Gunns  v.  Dugay.  41  N.  B.  402,  10 
DomLR  416  (holding  that  a  delay 
on  the  part  of  defendant  In  not  ap- 
plying to  set  aside  a  writ  of  capias 
and  a  ball  bond  given  to  the  sheriff 
thereunder  until  two  months  after 
Judgment  by  default  had  been  en- 
tered against  him  and  a  fl.  fa.  Issued 
thereon  constitutes  such  an  unrea- 
sonable delay  as  would  Justify  a 
court  under  N.  B.  Order  70  rule  2  of 
the  Judicature  Act  of  1909  In  refus- 
ing an  application  founded  on  the 
Irregularity  In  falling  to  properly 
Indorse  the  writ  under  N.  B.  Order  8 
rule  7). 

ia]  A  mnission  maj  fee  Ued  after 
gment  and  before  mandate  and  the 
mandate  will  be  conformed  to  it. 
ChamblesB  v.  State,  20  Tex.  197. 

[b]  A  SMriMlOB  after  •  Immm  of 
twelve  jmn  after  the  final  Judgment 
Is  an  abuse  of  Judicial  disoretion. 
Matter  of  Sayloa,  84  App.  Div.  tlO. 
82  NTS  671  [rev  40  mIm.  1»,  »i 
NYS  268]. 

88.  State  v.  Berlin,  124  La.  7£?. 
SO  S  667  (Ave  days  under  act  [1900] 
No.  17):  State  v.  Bertrand,  123  La. 
676,  49  8  199  (holding  that  the  Ume 
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victed  or  acquitted,  or  a  nolle  prosequi  is  entered.*' 
The  fact  that  cash  bail  has  been  turned  over  to 
the  county  treasurer  does  not  preclude  relief  from  a 
forfeiture  thereof"'  unless  considerable  time  has 
elapsed  after  the  forfeiture."' 

Objections  to  the  motion  as  coming  too  lato  should 
be  urged  as  a  defense  to  such  motion  rather  than 
as  against  the  filing  or  hearing  of  the  same."' 

[$  328]  3.  (^unds  for  Belief — a.  In  OeneraL 
It  may  be  stated  generally  that  a  forfeiture  will  be 
vacated,  or  relief  therefrom  will  be  granted,  where 
it  appears  that  the  default  of  the  principal  is  ex- 


cused to  the  satisfaction  of  the  court,  as  where  it 
was  owing  to  some  good  and  sufficient  cause  doe 
to  no  fault  on  his  part,"^  and  where  no  rights  have 
been  lost  by  the  prosecution  to  its  prejudice  as  s 
result  thereof.""  It  should  also  appear  that  diligent 
efforts  have  been  made  to  apprehend  and  surrender 
the  principal."'  Statutory  provisions  autboriung 
the  remission  of  a  forfeiture  for  cause  shown  con- 
fer authority  to  remit  only  for  cause  shown;"  and 
where  the  grounds  for  forfeiture  are  enumerated, 
some  one  of  such  grounds  must  be  shown.**  Bat 
relief  will  not  be  granted  where  no  sufficient  ex- 


to  appear  and  move  to  aet  aaMe  the 

forfeiture  of  an  appearance  bond, 
under  Rev.  St.  [1870]  I  1032  amended 
by  act  No.  7«  p  ?9  acta  [18«8]  pro- 
vldlna  that  the  forfeiture  of  a  bond 
may  be  set  aside  at  any  time  within 
ten  days  after  notice  thereof,  begins 
to  ran  from  the  date  of  forfeiture 
In  the  district  court  and  not  from 
the  date  on  which  the  proceeding  Is 
finally  passed  upon  In  the  supreme 
court);  State  v.  Hayes.  104  La.  461. 
2»  S  22  (Ave  days  under  Aet  [1900] 
No.  17);  State  v.  Jackahlts,  7<  WaiAL 
268,  136  P  132. 

88.  State  v.  Bordelon,  111  La. 
lOB,  3fi  8  476:  Peo.  v.  Pields,  6  Daly 
(N.  T.)  410;  Peo.  V.  Coman,  5  Daly 
(N.  T.)  6«7,  4t  HowPr  91;  Rex  v. 
Iron,  8  Burr.  14S1.  97  Reprint  927; 
Rer  V.  Grote,  3  Dowl.  P.  C.  255;  R« 
V.  Btancher,  3  Price  281.  14«  Reprint 
256;  Rex  v.  Flnmore,  8  T.  R.  409, 
101  Reprint  I4S0:  Rex  T.  Spenser.  1 
WUs.  d  P.  315,  95  Reprint  SST.  Sea 
also  infra  I  331. 

[a]  la  bonlatana  the  mere  sur- 
render of  the  principal  after  forfei- 
ture will  not  relieve  the  nuretles 
therefrom,  but  tbey  must  wait  for 
their  relief  until  the  accused  has 
been  tried  and  convicted  or  acquitted. 
State  V.  Schexneider,  45  La.  Ann. 
1416,  14  S  250;  State  v.  Williams, 
87  La.  Ann.  200;  State  v.  Defesse.  18 
La.  Ann.  104;  State  v.  Wilson,  14 
La.  Ann.  446;  Oulce  v.  Stubbs,  13  La. 
Ann,  442;  State  v,  Schmidt.  IS  La. 
Ann.  267;  State  T.  Brown,  IS  Xa.  Ann. 
266 ;  State  v.  Ortce,  11  La.  Ann. 
605;  Lafleur  v.  Uouton,  8  La.  Ann. 
489;  State  v.  X<anKton,  6  La.  Ann. 
2S2;  State  V.  Hamtll,  6  La.  Ann. 
267. 

[b]  In  Vaw  ToA,  where  a  pris- 
oner who  has  forfeited  his  reco^l- 
zance  Is  afterward  surrendered  by  hfs 
ball,  it  has  been  held  that  the  Judg- 
ment upon  the  recognisance  will  not 
be  discharged  until  the  prisoner  ap- 
pears and  takes  his  trial  and  Is  either 
convicted  or  acquitted,  unless  his  ap- 
pearance becomes  Impossible  by  the 
act  of  God.  or  of  the  law,  or  of  the 
obligee.  Peo.  v.  WIsslg,  7  Daly  23; 
Peo.  v.  Fields,  6  Daly  410;  Peo.  v. 
Coman,  6  Daly  627:  Peo.  v.  Samuels, 
6  Misc.  685,  26  NTS  81. 

8t,  Kdwards  Hennepin  County, 
116  Hlnn.  101,  1S2  NW  469. 

85.  State  v.  Brown,  149  Wis.  672, 
136  NW  174,  AnnCaHl9l8D  193  fhold- 
Ing  that  an  order  setting  aside  a 
forfeiture  of  such  bail  which  had 
been  paid  Into  the  county  treasury 
more  than  a  year  after  the  forfeiture 
was  not  iuatlfled). 

86.  State  V.  Hayes,  104  La.  411,  39 
S  22 

87^  U.  S.— U.  S.  V.  Baraer,  20  Fed. 
600;  U.  S.  v.  Feely.  26  P.  Cas.  No. 
16,082,  1  Brock.  266. 

Ala. — RIngeman  v.  State,  136  Ala. 
34  8  351. 

Ga. — Ogleeby  v.  State,  121  Ga.  602, 
49  BE  70S;  Smith  v.  State,  17  Ga. 
462. 

Ind. — ^Weaver  v.  State,  6«  Znd.  A. 
<»4.  106  NE  617. 

Kan. — ^Hardeaty  v.  State,  5  Kan.  A. 
780,  48  P  998. 

Ky. — ^Hargls  v.  Begley.  129  Ky.  477, 
112  SW  602,  33  KyL  1020.  23  LRANS 


136  and  note;  Com.  t.  Cayton,  2  Dana 

138. 

Nebr.— RawlinKa  v.  State,  S8  Nabr. 
690,  67  NW  286. 

N.  T,— Peo.  V.  Flynn,  7  NTS  661. 

Tex. — Barton  v.  State,  24  Tex.  260; 
State  V.  Warren,  17  Tex.  233;  Uark- 
ham  v.  State,  88  Tex.  Cr.  91,  25  SW 
127;  Baker  v.  State,  21  Tex.  A.  359, 
17  SW  266. 

Wash. — State  T.  Johnson,  W  Wash. 
612,  126  P  66. 

N.  W.  Terr.— Re  UoArthur,  S  Terr. 
L.  37. 

[a]  SnfleUaor  of  •»■■•  gen- 
erally.— (1)  It  haa  been  held  a  suf- 
ficient excuse  that  the  principal  was 
under  bond  to  appear  In  a  foreign 
court  <Wray  v.  Peo..  70  11!,  664); 
f2)  that  he  had  enlisted  In  the  army 
<Com.  V.  Terry.  2  Duv.  (Ky.)  883); 

(3)  that  he  was  preaant  In  eoart  at 
the  time  but  did  not  hear  hts  name 
called  (Peo.  v.  Baer,  7  NTS  660); 

(4)  that  he  did  not  attend  the  court 
In  which  the  action  was  brought  be< 
cause  of  an  agreement  as  to  change 
of  venue  (Mason  v.  Peo.,  17  111,  A. 
831);  (B)  that  the  surety  was  misled 
by  the  attorney  for  the  prosecution 
stating  that  he  would  not  enter  up 
judgment  until  the  following  day, 
and  in  consequence  application  was 
not  made  to  the  court  for  indulgence 
on  the  day  of  forfeiture,  and  on  the 
following  day  the  surety  appeared 
In  court  with  his  principal  (Woodall 
v.  Smith  51  Ga.  171);  (6)  or  that  the 
prosecuting  attorney  advised  the 
surety  that  he  would  not  prosaeute 
(U.  &  T.  Cutter,  1  Porto  Rico  Pad. 
407).  (7)  In  other  caaea.  however, 
it  has  been  held  to  be  no  ground  for 
relief  that  there  was  a  verbal  agree- 
ment with  the  district  attorney  to 
postpone  the  trial  (Peo.  v.  Haggerty, 
6  Daly  (N.  T.)  632).  (8)  or  to  dis- 
charge the  defendant  If  he  became 
a  state's' witness  (State  v.  Moody,  69 
N.  C.  529).  (9)  And  the  sickness  of 
the  surety  Is  no  excuse  (Peo.  v, 
Heehan.  14  Daly  883,  18  NTSt  162), 
(10)  nor  the  sickness  of  the  wife  of 
the  principal  (Com.  v.  Hart,  B  Pa. 
DIst.  109,  17  Pa.  Co.  148.  But  see 
McArdle  v.  HcDanlel.  76  Ga.  270). 

[b]  Matittaa  oonatntad.— (1)  The 
sureties  are  entitled  to  a  remlaalon  of 
the  forfeiture  of  a  raeognlaance  by 
an  enactment  approved  prior  to  the 
execution  of  such  Instrument,  but  tak- 
ing effect  subsequently  thereto,  and 
which  provides  that  all  bonds  or  re- 
cognisances, either  pending  in  the 
courts  to  which  returnable,  or  already 
forfeited,  are  by  such  act  declared 
void  and  of  no  effect.  Doniphan  v. 
State,  50  Miss.  64.  (2)  But  the  re- 
peal, subsequent  to  the  forfeiture,  of 
the  law  under  which  accused  was  in- 
dicted, is  not  of  Itself  a  ground  for 
remission  thereof.  Sproat  v.  Com..  4 
KyL  629. 

[c]  A  pardM  ffraatod  to  Cha  pifa- 
olpal  by  the  executive  of  the  state, 
before  trial,  is  a  good  defense  on  the 
trial  of  a  forfeited  hall  bond.  Com. 
V.  Sloan.  3  Ky.  Op.  79. 

NT^286  "  *'  ^***'* 

[a]    BaUaf  wm  not  ha  mated  (1) 

where  the  state  has  been  aeprtved  of 
proofs  (Noll  T.  State,  38  Nebr.  687, 


67  NW  286),  (2>  or  where  Its  wit- 
nesses have  disappeared  (Com.  v.  Mc- 
Anany,  S  Brewat.  (Pa.)  292). 

[b]  In  iraw  York  it  is  declared 
that,  on  an  application  for  relief,  bail 
must  show  that  the  prosecution  has 
not  been  so  prejudiced.  Peo.  v.  Abra- 
hams, 6  Daly  120*  Peo.  v.  Carey.  6 
Daly  533;  Peo.  v.  Byrnes.  9  Misc.  711 
mem,  29  NTS  1147  mem;  Peo.  v. 
O'Donnell,  27  NTS  1123;  Peo.  v.  Has- 
san, 20  NTS  869;  Peo.  v.  Cohen.  13 
NTS  921;  Peo.  v.  Flynn,  7  NTS  661; 
Peo.  V.  Baer,  7  NTS  660;  Peo.  v. 
Smith,  7  NTS  669;  Peo.  v.  Tletjan.  7 
NTS  642;  Pao.  v.  ICooney.  IG  NTSt 
382;  Peo.  V.  Flegenhelmer.  15  NT8t 
S76. 

[c]  A  vandssloB  of  Um  tooMUem 
of  a  dapoalt  of  mommf  made  Instead 
of  ball  is  not  sustainable  on  the 
ground  that  the  people  have  iMt  no 
rights  where,  owing  to  defendant's 
failure  to  appear,  the  complaining 
witness  and  another  witness  were 
discharged  from  the  house  of  deten- 
tion, and,  therefore,  their  attendance 
as  witnesses  could  not  be  procured 
at  the  time  defendant  was  rearrested. 
Leano  v.  Leano,  60  Misc.  620.  Ill 
NTS  1116. 

88.  Peo.  v.  Kurtc,  16  Daly  188  9 
NTS  746;  Peo.  v.  Petry,  2  HUt-  (N. 
T.)  523-  Com.  v.  Bilski,  1  LackLegN 
(Pa.)  286;  Johnson  v.  State.  (Tex.  &. 
A.)  150  SW  890. 

^[a]  VnaTalUac  aSorta,^The  fkct 
that  the  sureties  have.  In  cood  taltlt 
and  at  much  expense,  mam  unavsJI- 
Ing  eCTorts  to  reeaptara  the  criminal 
haa  been  held  not  to  entitle  tbem  to 
relief  on  the  forfeited  recosnlsanee. 
Com.  V.  Brandt,  17  Pa.  Co.  138,  1 
LackLegN  287;  Peo.  v.  Dlas,  12  Porto 
Rico  122;  State  v.  FtmnkKoa.  114 
Tenn.  76,  85  SW  79. 

[b]  Befanlt  maat  not  kawe  basa 
ooaBlvad  at  or  oonsutad  to  by  baXL— 
The  application  of  a  surety  against 
whom  judgment  on  a  forfeited  recog- 
nizance has  been  taken  will  not  re- 
ceive any  favor  at  the  bands  of  the 
court,  unless  It  is  made  to  appear 
that  the  surety  or  the  bail  has  In  no 
way  connived  at,  or  consented  to.  the 
default,  and  in  addition  haa  made 
every  reasonable  effort  to  apprehead 
the  principal  and  to  surrender  htm 
for  trial.  Pao.  v.  Patrr,  S  Knt.  (X. 
Y.)  628. 

80.  State  t.  Stwck,  20  Znd.  211: 
State  V.  Warwick,  S  Ind.  A.  668,  29 
NB  1142. 

81.  Barton  v.  State,  24  Tex.  269 
[a]    Xa  I^oolaiana  (1)  Acts  (19961 

No.  17,  providing  that  a  judgment  on 
an  appearance  bond  may  be  set  aside 
within  Ave  days  after  rendition,  oa 
the  appearance,  trial,  and  conviction 
of  accused,  does  not  preclude  an  ap- 
plication to  set  aside  such  Judgment 
of  forfeiture  upon  grounds  other  than 
those  mentioned  In  said  act.  State  v. 
Hayes,  104  La.  461.  29  8  22.  <2>  The 
continuance  of  a  case,  on  motion  of 
the  district  attorney,  before  tlie  ax* 
plratlon  of  the  five  days  allowed  de- 
fendant In  a  criminal  case  to  make  a 
voluntary  appearance  and  to  bave  the 
forfeiture  of  his  bond  set  aside  oaa- 
not  be  made  to  the  prejudice  of  ac- 
cused where  he  voluntarily  appears 
within  the  time  allowed  and  prays  te 


For  tatar  oaaaa,  davalopuMsS*  and  ahaagM  In  tha  law  see  enmnlatlve  Annotations,  same  title. 
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cuse,  or  grounds  therefor,  is  shown,**  as  where  it 
is  merely  shown  that  the  sureties  can  ill  afford  to 
lose  the  amount."^ 

[$  329]  b.  Arrest  and  Imprisonment  of  Princi- 
pal. It  has  been  held  that  the  arrest  and  im- 
prisonment of  accused  in  proceedings  in  another 
jurisdiction  than  that  in  which  the  recognizance 
was  entered  into  and  in  which  defendant  was  con- 
ditioned to  appear  is  not  a  snffleient  ground  for 
remitting  the  forfeiture  of  the  reet^izanee.**  But 
where  he  is  rearrested  by  the  state  on  the  same 
chaise,  the  court  may  remit  the  forfeiture  for  good 
cause  shown." 

330]  c  SicknesB  or  Death  of  PrincipaL  A 
forfeiture  of  a  recognizance  taken  because  of  the 
failure  of  the  principal  to  appear  as  conditioned 


■will  be  Ta«ated  where  it  appears  that,  owing  to 
siekness,  he  was  prevented  from  appearing,^*  and 
generally  the  death  of  the  principal  after  forfeiture, 
but  before  judgment  thereon,  will  exonerate  the 

sureties." 

{%  331]  d.  Surrender  or  Appearance  of  Princi- 
pal. In  most  jurisdictions,  although  the  surrender 
or  the  appearance  of  accused  is  a  prerequisite  to 
relief  from,  or  remission  of,  a  forfeiture  of  bail," 
the  sureties  cannot  exonerate  themselves  by  a  sur- 
render of  him  after  a  forfeiture,^'  and  hence  they 
are  not,  as  a  matter  of  right,  released  from  their 
obligations  under  a  forfeited  recognizance  by  the 
mere  surrender  of  their  principal  after  forfeiture 
or  by  his  voluntary  appearance;^  but  the  matter  is 
wholly  within  the  discretion  of  the  court,  to  be  re- 


have  the  Judgment  set  aside.  State 
V.  Berlin,  124  La.  727,  50  S  667. 

98.  Ark.— Bryan  v.  State,  167  SW 
484. 

111.— Peo.  V.  Plynn,  53  III.  A.  493. 

Iowa. — State  v.  Sandy,  138  Iowa 
580,  116  NW  59». 

Nebr.— Noll  v.  SUte,  38  Nebr.  58T. 
57  NW  285. 

I*a. — Com.  V.  Blumber*,  56  Pa.  Su- 

Ser.  589:  Com,  v.  Lancaster,  66  Pa. 
uper.  493;  Com,  v.  Luther,  1  Woodw. 
SOf 

[a]  Vnlaas  It  »p«ara  that  the  d*- 
favlt  of  tho  orliuapal  wm  not  oooa^ 
■loiMd  hr  «■  own  a«filcmuM  or 

laches,  application  for  relief  asalnst 
forfeiture  will  be  refused.  Hangs- 
leben  v.  Peo.,  89  111.  164;  Peo.  v.  ICc- 
Farland,  »  111.  A.  275. 

[b1  "Whaie  prlndMl  ha*  ahsoond- 
•d  (I)  and  Is  a  fugitive  from  justice, 
a  motion  In  his  behalf  to  set  aside  a 
forfeiture  of  a  recognizance  given  by 
him  will  be  denied.  U.  S.  v.  Stlen, 
27  P.  Cas.  No.  16,403,  13  Blatchf.  127. 
<2)  But  by  an  early  statute  In  Massa- 
chusetts provisions  were  made  for 
the  relief  of  sureties  in  such  a  Case. 
Com.  V.  Dana,  14  Mass.  65. 

[c]  Ignoranc*  of  rights. — ^An  affi- 
davit filed  on  an  application  for  the 
remission  of  a  forfeiture  of  a  recog- 
nizance, merely  stating  that  appli- 
cant failed  to  apply  sooner  for  the 
relief  sought  because  of  Ignorance  of 
hlB  exact  rights  In  the  premises,  did 
not  auffioe  to  explain  an  unreasonable 
delay  In  making  the  application. 
Matter  of  Sayles,  84  App.  Div.  210, 
82  NTS  671  [rev  40  Misc.  136.  81  NTS 
2B8.  18  NTAnnCaa  27.  17  N.  T.  Cr. 
234]. 

[a]  Tha  <Aaraet*r  of  tha  prosecu- 
tion, and  whathar  it  was  liwtftntad  la 
cood  faith,  or  is  meritorious  and  well 
rounded,  cannot  be  considered  on  a 
motion  to  estreat  the  recognisance. 
State  V.  Williams,  84  S.  C.  21,  65  SE 
982. 

•3.  Peo.  V.  Kelt,  152  App.  IHv. 
179,  ISO  NTS  651;  Peo.  v.  Schwarxe, 
153  NTS  lU. 

M.  TJ.  S.  V.  Strieker,  27  P.  Cas. 
Mo.  16,410,  12  Blatchf.  389;  Com.  v. 
Hous^  13  Bush  (Ky.)  679  (holding 
that,  where  the  principal  In  a  bail 
bond  was  prevented  from  appearing 
by  the  government  of  the  United 
States,  and  the  commonwealth  did  not 
cause  the  arrest  of  the  principal  nor 
consent  to  it,  and  it  did  not  appear 
that  the  principal  had  ever  surren- 
dered himself  or  been  arrested,  the 
circuit  court  was  not  authorized  to 
remit  any  part  of  the  ball  bond); 
Com.  V.  Rowland,  4  Mete.  (Ky.)  225: 
Peo.  V.  Nooney.  73  Hun  566,  26  NTS 
813;  Moore  v.  State,  (Tex.  Cr.  A.)  106 
SW  368.  See  also  supt^  9f  281-384. 
But  see  Cain  v.  State,  55  Ala.  170 
(holding  that  the  confinement  of  the 
principal  In  the  penitentiary  of  an- 
other state,  under  a  conviction  of 
felony,  since  It  renders  his  appear- 
ance or  surrander  Impossible,  might 
be  a  drcumatance  Inducing  the  court 


to  mitigate  the  Judgment  to  a  sum 
less  than  the  penalty);  Qranberry  v. 
Pool,  14  N.  C.  155  (holding  that,  if 
it  is  unlawful  for  the  prfnclpal  to 
come  into  tho  state,  or  if  he  Is  Im- 
prisoned abroad  for  a  criminal  of- 
fense, the  court  in  Its  discretion  will 
relieve  the  ball;  but  not  where  he  Is 
imprisoned  abroad  for  debt). 

[a]  ta.  another  oonnty. — By  stat- 
ute In  Texas  making  an  uncontrol- 
lable circumstance  preventing  appear- 
ance a  defense  to  forfeiture,  the  Im- 
prisonment of  accused  on  a  similar 
charge  In  another  county  and  his  sub- 
sequent appearance  are  a  legal  de- 
fense. Woods  V.  State,  51  Tex.  Cr. 
595,  lOS  SW  896. 

95.  Harris  V.  State,  «  Fla.  89,  62 
S  916:  State  v.  Taylor,  136  Mo. 
462,  37  SW  1121:  King  v.  Ballly, 
(N.  S.)  18  CanCrCas  298.  See  also 
supra  S  282;  Infra  I  331.  But  see 
State  V.  Warwick,  3  Ind.  A.  508.  29 
NE  1142  (holding  that  the  remission 
of  the  forfeiture  of  a  recognisance 
should  be  allowed  only  for  good  cause 
shown;  the  rearrest  and  conviction  of 
accused  are  not  suRlclent  cause); 
State  V.  Martin,  60  La.  Ann.  1157. 
24  S  690;  State  v.  Martin.  49  La. 
Ann.  762.  22  S  224  (In  both  cases 
it  was  held  that  the  arrest  of  the 
accused,  taking  him  into  custody 
during  the  term  at  which  his  bond 
was  forfeited,  and  tha  execution 
of  an  additional  bond  to  secure  his 
further  appearance,  were  not  suffi- 
cient grounds  for  a  remission). 

,  [a]  vhere  an  aoonaad  who  has 
beam  admin*d  to  baU  absoonds  ba- 
fore  trial,  and  a  Judgment  nisi  Is  en- 
tered against  the  sureties  upon  his 
bond,  and  he  Is  afterward  retaken 
under  a  capias  and  Imprisoned,  the 
application  of  the  sureties  within  ten 
Judicial  days  to  have  the  Judgment 
against  them  set  aside,  there  being 
no  suspicion  of  collusion  to  defeat 
the  ends  of  Justice,  should  be 
granted;  and  the  prisoner  should  be 
brought  into  court  to  enable  them  to 
make  a  formal  surrender  of  blm  ac- 
cording to  law.  •  State  v.  Denny,  10 
La.  Ann.  335, 

96.  Chase  v.  Peo..  2  Colo.  481; 
Russell  V.  State,  46  Oa.  9;  State  v. 
Sandy,  138  Iowa  680,  116  NW  699 
(must  be  such  as  to  preclude  attend- 
ance); State  v.  Traphagen,  45  N.  J.  L. 
184.     See  also  supra  9  294. 

[a]  Aoddent. — Where  accused  ap- 
pears two  days  after  the  date  set  for 
trial,  offers  to  stand  trial,  and  shows 
that  It  was  physically  Impossible,  ow- 
ing to  an  accident,  for  him  to  appear 
on  the  day  set  for  the  trial,  the  for- 
feiture of  his  bond  for  nonappearance 
will  be  set  aside.  State  v.  Dykes,  127 
La.  68,  63  S  407. 

[b]  Hoknsas  in  faJuUr  of  aoensed. 
— That  accused  was  called  away  to 
attend  a  sick  wife,  and  hence  did  not 
appear,  Is  not  sufficient  ground  for 
remission.  Com.  v.  Hart.  6  Pa.  Dlst. 
109,  17  Pa.  Co.  148. 

[c]  A  jfbittMMafm  ewtUoftte  that 


defendant  was  sick  on  a  day  other 
than  the  trial  day  was  properly  ex- 
cluded at  the  hearing  to  determine 
whether  the  forfeiture  of  his  bail 
should  be  made  absolute.  Carson 
State,  6  Ala.  A.  280.  69  S  718. 

97.  Ga. — State  v.  Cone,  32  Ga.  663. 
111.— Mather  v.  Peo..  12  111.  9. 
Ind.— Woolfolk    V.    State.    10  Ind. 

532;  Stato  v.  Warwick,  3  Ind.  A.  608, 
29  NE  1142. 

N.  J, — State  V.  Traphagen,  45  N.  J. 
L.  134;  State  V.  HcNeal,  18  N.  J.  L. 
388. 

N.  T.— Peo.  V.  Wlsslg,  7  Daly  23; 
Peo.  V.  Meyer.  29  NTS  1148t  Peo.  v. 
Perlsteln,  7  NTS  622. 

But  see  U.  S.  v.  Van  Possen,  28  P. 
Cas.  No.  16.607,  1  Dill.  406. 

[a]  Bmt,  If,  on  the  ase^  of  the 
prlneipal,  the  amount  of  the  bond  has 
been  paid  by  the  surety,  the  latter 
will  not,  on  the  death  of  the  former, 
while  free,  be  entitled  to  a  return 
thereof.  Peo.  v.  Rich,  36  App.  Div. 
60.  56  NTS  277. 

98.  U.  S.  V.  Stlen,  27  P.  Cas.  No. 
16,408,  13  Blatchf.  127;  Hammons  v. 
State.  69  Ala.  164,  81  AmR  13:  Com. 
V.  Dana,  14  Mass.  65;  Peo,  v.  Kurta 
16  Daly  188,  9  NTS  745;  Peo.  v.-Ro- 
frano,  16  Daly  148.  9  NYS  634. 

{a]  Tha  power  of  tha  eoort  to  da- 
tezmlna  tha  saAoiano7  of  an  axons* 
for  a  default  of  the  principal  in  a 
ball  bond  Is  Intended  to  be  ezarclsad 
only  where  tha  principal  has  ap- 
peared and  submitted  to  tha  court's 
orders  and  can  be  held  to  answer  the 
charge  against  him.  Hammons  v. 
State,  59  Ala.  164.  31  AmR  13. 

[b]  •nrrander  In  aneOiar  Jnrlsdle- 
tlon  not  stifflolant. — ^Where  accused, 
indicted  In  the  southern  district  of 
New  Tork,  was  arrested  in  Washing- 
ton, D.  C.  and  gave  bond  to  appear 
in  New  York  on  a  specified  day, 
which  he  failed  to  do,  the  fact  fhat 
before  such  date  the  surety  surren- 
dered accused  in  Washington  and  re- 
ceived an  exoneretur,  whereupon 
habeas  corpus  proceedings  were  in- 
stituted, was  no  defense  to  a  for- 
feiture of  the  bond.  U.  S.  v.  Lamar,' 
210  Fed.  686. 

99.  Com.  V.  Johnson,  3  Cuab. 
(Mass.)  464.    See  also  supra  fi  312. 

ta]  After  tha  fbrfaltnra  has  bean 
evterad  of  reoosd,  the  ball  cannot  ex- 
onerate himself  by  a  surrender  of  the 
principal,  and  consequently  he  has  no 
right  to  arrest  and  detain  him  for 
that  purpose.  Com.  v.  Johnson,  3 
Cush.  (Mass.)  464. 

I.  Ill 


164. 


■HangBleban  v.  Peo.,  89  111. 


Iowa. — State  v.  Bmlly,  24  Iowa  24; 
State  V.  Scott,  20  Iowa  68. 

Ky. — Husbands  v.  Com.,  1 43  Ky. 
290,  186  SW  632 .  (discretionary  with 
court):  Com.  v.  Hillls,  96  SW  873.  29 
KyL  1068;  Walker  v.  Com..  79  Ky. 
292,  2  KyL  197;  Sproat  v.  Com.,  4 
KyL  629. 

La.— State  v.  Mattln,  60  Xa.  Ann. 
1167,  24  S  690;  SUta  v.  Marthi,  49 
La.  Ann.  762.  32  8  224;  State  v.  De- 
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fused  or  granted  in  fall  or  in  part,  aeoording  to  the 
merits  of  tbe  particular  case,'  unless  it  is  provided 
by  statute  that  such  acts  shall  operate  as  a  emis- 
sion of  the  forfeiture  or  shall  entitle  the  sureties 
to  relief  therefrom.'  The  compulsory  appearance 
of  the  principal  by  operation  of  the  law  will  not  be 
snffieient  to  nullify  a  judgment  of  forfeiture.*  It 
is  generally  held,  however,  that,  where  accused  ap- 


feRse.  tt  lA  Ann.  104;  SUta  t. 
Schmidt.  IS  L«.  Ann.  267;  SUte  v. 
Orice,  11  La.  Ann.  606.  But  see  State 
V.  Williams,  »7  La.  Ann.  200;  State 
V.  Cotton,  19  La.  &60;  State  v.  Dunbar, 
1*  La.  90. 

ICaas. — Com.  v.  Johnson,  3  Cush. 
464. 

N.  T.— Peo.  V.  Bennett,  130  N.  T. 
4$2,  32  NB  1044  (holding  that  where 
the  principal  makes  default  the  re- 
cosrnliance  becomes  Ipso  facto  for- 
feited, and  the  subsequent  surrender 
of  the  principal  does  not  of  Itself 
work  an  exoneration;  but  It  may  be 
considered,  and  will  have  Its  proper 
weight  in  an  application  for  relief 
addressed  to  the  favor  of  the  court). 

R.  I.— ataU  V.  HcGuIre,  16  R.  I. 
619,  17  A  91S. 

Tex. — Chambless  v.  State,  20  Tex. 
197;  Conner  t.  State,  (A.)  i  8W  63: 
Lee  V.  State,  26  Tex.  A.  Stl.  8  SW 
277. 

[a]    nam  Is  ao  provlslott  of  law 

br  which  the  surety,  as  a  matter  of 
rfcht,  can  discharge  himself  from  lia- 
bility br  a  surrender  of  the  principal, 
although  the  court  may  have  power 
to  receive  a  surrender  and  to  remit 
the  penalty  bi  whole  or  in  part;  but 
that  is  wholly  a  matter  of  discretion, 
and  recognises  no  right  to  make  a 
surrender  after  a  forfeiture.  Com. 
V.  Johnson,  3  Cuah.  (Mas8.>  454. 

[h]  The  aun  app— raaos  of  de- 
fMUUHrte  at  a  salMsqucat  tsm  after 
the  breach  of  the  condition  of  their 
recognisance,  without  showing  a  BUffl- 
clent  legal  oause  or  excuse  for  their 
default,  is  not  suHlcIent  to  authorise 
a  court  to  remit  or  mitigate  the  for- 
feiture. Barton  v.  State,  24  Tex.  250; 
Chambless  v.  State,  20  Tex.  107;  State 
T.  Warren,  17  Tex.  282;  Lee  v.  State, 
26  Tex.  A.  331,  8  SW  277. 

[c]  Betamed  and  gave  fealL — It  is 
no  ground  for  the  remission  of  the 
forfeiture  of  a  recognisance  that  ac- 
cused who  had  fled  the  country  re- 
turned and  gave  ball  on  another  in- 
dictment. Peo.  V.  Fischer,  14  Daly  <N. 
T.)  278. 

fl,  U.  S. — U.  S.  v.  McGlashan,  OS 
Fed.  637  [rev  on  other  grounds  71 
Fed.  434.  18  CCA  172];  U.  S.  v.  Bar- 
ger,  20  Fed.  BOO:  tX.  S.  v.  Santos,  27 
F.  Cas.  No.  16.222,  5  Blatehf.  104. 

111.— Wray  v.  Peo.,  70  III.  664;  Peo. 
V.  Flynn,  53  III.  A.  49S;  Peo.  V.  Conn, 
13  111.  A.  329;  Peo.  v.  HoFarland.  9 
111.  A  275. 

Ky.— Hall  v.  Com.,  45  SW  458;  Rlg- 
gen  V.  Com.,  8  Bush  493. 

Nebr. — Rawlings  v.  State,  38  Nebr. 
690.  57  NW  288. 

N.  T. — Matter  of  Sayles.  84  App. 
DIv.  210,  82  NTS  071. 

N.  C— State  v.  Morgan,  136  N.  C. 
593.  48  SB  804:  State  v.  Liogerfelt, 
109  N.  C.  776,  14  SB  75.  14  LRA  605. 

Pa. — Com.  v.  Oblender,  135  Pa.  530, 
10  A  10B7;  Com.  v.  Cohen,  22  Pa. 
Super.  66;  Com.  v.  Pogelman,  3  Pa. 
Super.  686.  40  WklyNC  17. 

Tex.— Conner  v.  SUte,  (A.)  9  SW 
68:  Lee  SUte,  26  Tex.  A.  881,  8  SW 
277. 

See  also  supra  I  826, 

3.   Colo. — ^Huston  T.  Peo.,  12  Colo. 

A.  271.  55  P  261!. 
aa. — Williams  v.  McDaniel.  77  Oa. 

4. 

Ind. — McOulre  -v.  SUte,  5  Ind.  66: 
Weaver  v.  State,  66  Ind.  A  S94,  105 
NE  517  (holding  that,  under  Burns 
Annot.  St.  [19081  i  2027.  a  surety 
must  be  discharged  on  the  production 
in  open  court  of  h  Is  principal  and  an 


offer  to  par  cosU  although,  after  the 
forfeiture  and  before  the  surrender, 
the  principal  had  been  rearrested, 
tried,  and  oonvlcted).  To  same  effect 
State  V.  Rollins,  52  Ind.  168;  MlUer 
V.  State,  8  Blackf.  (Ind.>  77. 

Iowa. — SUte  V.  Sandy,  138  Iowa 
680,  lie  NW  599  (holding  that,  under 
the  express  provisions  of  Code  jl 
6616.  6519,  a  principal  in  a  bail  bond 
may  excuse  a  forfeiture  thereof  on 
sunicient  ground,  the  sureties  being 
discharged,  and  their  underUklng  be- 
ing exonerated,  if  defendant  Is  pro- 
duced in  execution  of  imprisonment 
or  commitment  for  a  fine). 

La. — SUte  t.  Johnson,  132  La.  11, 
60  S  702. 

Tex.—  Ex  p.  Cobb,  (Cr.  A.)  154  SW 
997  (under  Code  Cr..  Proe.  [1911]  art 

330.  322). 

Wash. — SUte  v.  Jaekschlts.  76 
Wash.  258.  ISO  P  182;  SUte  v.  John- 
son, 69  Wash.  612,  126  P  56. 

[al  Up  to  the  tlm*  tke  ease  Is 
caned  for  trial  against  the  principal 
at  the  next  term,  the  sureties  on  a 
forfeited  recognlunce  should  be  al* 
lowed  to  produce  him.  Boswell  t. 
Colquitt.  73  Oa.  63. 

[bj  Za  Mlssoul,  under  Rev.  St. 
(1909)  I  5131.  a  surety  on  a  for- 
feited recognisance  Is  entitled  to  a 
discharge  because  of  the  surrender 
of  the  prisoner  before  a  final  Judg- 
ment of  the  forfeiture.  SUte  v. 
C^rawford,  263  Mo.  637,  178  SW  678. 

4.  SUte  V.  Adair,  116  LcL  770,  40 
B  41  (holding  that  the  facts  that  the 
defaulting  defendant  is  captured, 
pleads  guilty,  and  Is  sentenced  are 
not  aumclent  grounds  for  setting 
aside  the  forfeiture);  State  v.  Bor- 
delon,  113  La.  21,  36  S  874;  SUte  v. 
Bordelon,  111  La.  105,  36  S  476;  State 
V.  Martin,  50  La.  Ann.  1157,  24  S 
590;  State  v.  Martin,  49  La.  Ann.  762, 
22  S  224:  Reed  v.  Lowell  Police  Ct., 
172  Mass.  427.  52  NB  633  (holding 
that,  where  after  a  default  on  a  re- 
cognisance to  a  police  court  and  a 
judgment  forfeiting  the  ball  deposit, 
the  prisoner  was  captured,  and,  on 
pleading  not  guilty  and  waiving  ex- 
amination, was  committed  for  trial 
before  the  superior  court  by  which  he 
was  convicted,  the  judgment  of  for- 
feiture was  not  nullified).  In  SUte 
V.  Warwick,  3  Ind.  A.  508,  29  NE 
1142,  it  was  held  that  Rev.  St.  8 
1718,  giving  the  bail  the  right,  at 
any  time  before  final  Judgment,  to 
relieve  themselves  from  forfeiture  by 
surrendering  their  principal,  did  riot 
apply  to  a  case  in  which  the  sureties 
did  not  exert  themselves  and  the 
principal  was  rearrested  by  the  au- 
thorities. 

[a]  Aa  app— ranoe  nader  the  oo- 
•rolve  iafliwBoe  of  th*  ooort,  and  too 

late  for  trial  at  the  term,  does  not 
entitle  the  sureties  to  a  remission  of 
the  forfeiture.  SUte  v.  Martin,  49 
La.  Ann.  752,  22  S  224. 

[b]  la  ssM  of  aa  ans*fe  oa  a  dlf- 
fMsat  ebaxcv  after  defendant  has  es- 
caped a  surrender  may  be  made  In 
some  instances  before  Judgment  on 
the  sci.  fa.  which  will  discharge  the 
bail.  Huston  v.  Peo.,  12  Colo.  A. 
271.  55  P  262. 

5.  Weaver  v.  State,  66  Ind.  A.  894, 
105  NB  517;  Rlggen  v.  Cora.,  S  Bush 
(Ky.)  493:  Peo.  v.  Dias.  12  Porto 
Rico  122  (holding  that,  where  the 
forfeiture  of  a  bond  furnished  in  a 
criminal  case  is  ordered,  If  the  ac- 
cused and  his  sureties  appear  In 
court  during  that  term  of  court  and 


pears  and  shows  a  reasonable  excuse  for' the  de- 
fault, and  that  it  was  not  willful,  the  forfeiture 
should  he  set  aside;'  and  that  the  appearance  or 
the  surrender  of  accused  after  forfeiture,  followed 
by  his  trial  and  acquittal  or  conviction,  operates  u 
a  dischaige  from  liability  and  entitles  the  gaie- 
ties to  relief  from,  or  a  remission  of,  the  foxfeitare.' 
Where  the  trial  termioates  in  conviction  and  een- 

catlsfactortly  excuse  his  neglect  to 
appear  for  trial  the  court  m^  vacate 
such  forfeiture):  SUte  V.  Fwik,  78 
Wash.  68,  139  P  647. 

[a]  Atteadsaoe  at  oonrt  Im  u- 
othar  Mats, — Where  it  Is  shown  that 
the  failure  of  the  principal  to  appear 
was  caused  by  his  being  In  attend- 
ance at  court  In  another  sUte,  and 
that  he  appeared  at  the  earliest  op* 

gortunity  after  the  cause  which  kept 
Im  away  was  removed,  he  will  be 
entitled  to  be  discharged  from  a  Judg- 
ment of  forfeiture  upon  the  payment 
of  costs.    Wray  v.  Pec,  70  HI.  6<4. 

e.  U.  8.— U.  S.  V.  Traynor.  178  Fed. 
114  (holding  that  the  snrettos  cm  a 
criminal  recogntenoe  were  entitled 
to  a  remission  of  a  part  of  the  pen- 
alty for  which  Judgment  was  taken 
against  them  on  Its  breach  where  de- 
fendant was  afterward  rearrested, 
convicted,  and  served  his  sentence): 
V.  S.  v.  Barger,  20  Fed.  600.  See  also 
Hunter  v.  U.  S.,  195  Fed.  253.  116 
CCA  226.  Compare  U.  S.  v.  Meroer. 
26  F.  Cas.  No.  15,758.  Deady  502. 
Ala. — Bearden  v.  SUte.  89  Ala.  21. 

7  S  756. 

Co1o.~Ayres  v.  Peo..  3  Colo.  A,  117. 
32  P  77. 

_  Ga.— WlllUms  v.  McDaniel.  77  G*. 
4:  Boswell  V.  Colquitt,  78  Ga,  <3; 
Johnson  v.  State,  64  Oa.  442. 

Ind. — SUte  v.  Rowe.  103  Ind.  118. 
2  NB  294;  SUte  v.  RolUna,  52  Xn£ 
168;  Woolfolk  V.  State.  10  Ind.  582: 
Lorance  v.  SUte,  1  Ind.  359;  Killer 
T.  SUt^S  Blackf.  77. 

Ky.— Com.  V.  Sheritt,  5  Ky.  Op.  748. 
La. — SUte  V.  Johnson,  182  Xa.  1L 
60  8  702  (holding  that,  under  Act  No. 
17  of  1900,  providing  that  Judgment 
or  forfeiture  on  appearance  lM>nda 
may  be  set  aside  by  appearance,  trial 
and  conviction  or  acquittal,  or  on  a 
continuance  within  live  days  after 
rendition,  a  surety's  surrender  of  ac- 
cused twenty-three  days  after  such 
Judgment,  and  his  trial  and  convic- 
tion thereafter,  were  not  grounds  for 
setting  aside  the  Judgment  of  for- 
feiture); SUte  v.  Hayes,  104  f-n  «C1 
29  8  22  (holding  that  appearmno^ 
trial,  and  conviction  constitute  safB- 
cient  grounds  for  remission  In  IxMilsl- 
ana,  by  virtue  of  Act  No.  17  of  Itoa). 
State  V.  Martin,  60  La.  Ann.  1167.  24 
S  590;  SUte  v.  Alexander,  4e  La,  jdm. 
660,  IS  8  861;  SUte  Schexnelder. 
46  La.  Ann.  1446,  14  8  2&0:  State  r 
Langton,  0  La.  Ann.  282;  Stmte  t 
Hamill,  6  La.  Ann.  257. 

Me. — State  v.  Burnham.  44  Ma.  278. 
^^N.  J. — SUte  v.  Saunders,  8  N.  J.  L. 

N.  T. — Peo.  v.  Madden.  16  I>aly  CS, 

8  NTS  631;  Peo.  v.  Orossinan,  15  XJ^ 
yi.  6  NY8  448;  Peo.  v.  ^u^^ 
NTS  81;  Peo.  V.  Ohlrogge,  IS  NTS 
814:  Peo.  V.  Weber,  11  NTS  68-  Pea 
V.  TletJen.  9  NTS  285;  Peo.  :^ney 

9  NTS  285:  Peo.  v.  Mahon.  »nS 
284:  Peo.  V.  Perlsteln.  7  NTS  ecS:  Fsa. 
V.  Higgins,  7  NYS  668:  Peo.  v.  John- 
son, 4  NTS  706:  Peo.  v.  Boessaem^er. 
12  NTSt  122.  «"«r. 

Pa. — C^om.  T.  Real  EsUt*  Titl^  cte. 
Co.,  22  Pa.  Super.  286;  Com.  tJ^ow- 
ar4.ll  WklyNC  81;  Com.  t.  DewsM. 
I  Woodw.  28.  *-*w^ 
Compare  Hangslehen  v.  Peo_  s*  HL 
164:  SUte  V.  Schenck.  138  N.  C  SSA 
49  SE  917.  3  AnnOis  928  and  note. 

[a]  "The  purpose  Is  to  mmmtam  hte 
atteadaaoe  on  ooart  as  required, 
rather  than  to  profit  by  the  breach  ef 
the  bond.  For  this  reason  the  de- 
fendant Is  permitted  to  exciuw,  if  hs 
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teuce,  tlie  forfeiture  is  usually  remitted  on  the 
broad  principle  that  the  purpose  of  the  recognizance 
has  been  accomplished.''  But  where  the  principal  is 
aeqoitted,  or  where  a  nolle  pros,  is  entered  in  hia 
caa«,  it  baa  been  held  that  relief  should  be  re- 
fused, unless  it  is  made  to  appear  that  the  prose- 
cution was  not  prejudiced  in  its  case,  nor  deprived 
of  nroofs.  by  the  delay  incident  to  the  default." 

ii  832]  4.  Pftymuit  of  Cotti.  Under  some  stat- 
utes the  sureties  are  entitled  to  be  discharged  from 
further  liability  on  stlrrendering;  their  principal,  or 
on  hll  Appearance}  before  final  judgment  against 
tbetUi  and  by  V&yina,  or  offering  to  pay,  all  the 
eostSt*  Andf  althottgh  sufficient  grounds  may  exist 
for  remitting  the  forfeiture,  yet  it  is  generally 
made  a  eoudition  to  the  granting  of  such  relief  that 
the  costs  accruing  up  to  the  time  of  the  granting 
thereof  shall  be  paid/"  including  those  taxable  by 
the  court  and  the  sheriff's  fees,*^  and  in  addi- 


tion thereto  the  expetiiGi,  if  anj^^  legitifflfltely  iH' 
curred  in  the  apprehensloll  or  reeapttire  el  tte- 
eused;^'  but  not  such  expensed  Where  the  artegt 
is  under  a  different  charge.^*  And  it  this  condi- 
tion is  not  punctually  complied  with,  the  Otdet  r»> 
mitting  the  forfeiture  will  be  vacated.^^ 

[$  333]  5.  Application  and  Proof.  In  proceed- 
ings to  obtain  a  remission  of  a  forfeiture  of  a 
recognizance  a  complaint  is  not  neoeasary^  a  written 
motion  or  ajiplication  therefor  being  sufficient  but 
a  surety  who  has  received  the  omoont  of  the  bond 
from  defendant  is  not  a  party  in  interest,  and  can- 
not be  heard  on  a  motion  to  set  aside  a  forfeiture 
of  the  bond.**  Notice  of  the  application  must  be 
given  to  the  prosecuting  attorney  where  required  by 
statute  or  rules  of  court,^^  and  also  to  the  county, 
where  bail  money  has  been  paid  over  to  It."  The 
c;ourt  may,  on  ft  satisfactory  showing,  In  its  disere^ 
tion  continue  a  bearing  on  a  foneited  reet^i- 


can,  hlB  Allure  to  be  In  attendance  on 
court  u  ordered  (section  &B16.  Code), 
and  the  sureties  on  the  bond  will  be 
dlacharsed,  and  their  undertaking  ex- 
onerated, 'If  the  defendant  is  pro- 
duced In  execution  of  Judgment  of 
Imprisonment  or  commltnient  for  a 
fine.' "  Stat©  v.  Sandy,  138  Iowa  580. 
582,  lie  NW  699. 

[b]  Acquittal  of  defendant  who 
d«|tart>  from  oourt  during  the  trial 
of  the  case  may  be  a  ground  for  set- 
ting aside  the  estreat.  U.  8.  v.  San- 
tos. 27  F.  Caa  No.  18.222,  5  Blatchf. 
104. 

{c]    Araeartur  and  paylnff  fine. — 

Where,  after  a  forfeiture,  accused 
appears.  Is  tried,  and  sentenced  to 
pay  a  fine,  and  he  pays  the  Qne,  the 
forfeiture  will  be  remitted.  Peo.  v. 
Madden.  IS  Daly  63,  S  NTS  6S1;  Peo. 
V.  Perlsteln,  7  NTS  ««2;  Peo.  v; 
Brady.  7  NTS  ««f:  Peo.  v.  Flynn,  7 
NTS  661. 

[d]  On  mbMqnent  indictment.^ — 
Where  accused  is  discharged  and  ac- 
quitted upon  trial  on  an  Indictment 
found  subsequently  to  his  examina- 
tion. It  Is  a  good  reason  for  remitting 
the  forfeiture  of  his  recognizance 
given  to  appear  for  examination.  Peo. 
V.  Samuels,  5  Misc.  585,  2S  NTS  81. 

7.  State  V.  Saunders,  8  N.  J.  L. 
177;  Peo.  v.  Madden,  16  Daly  63.  8 
NTS  531;  Peo.  v.  Deery.  6  Daly  (N. 
T.)  493:  Peo.  v.  O'Donnell,  7  Misc. 
744.  27  NTS  1123;  Peo.  v.  Ohirogge, 
13  NTS  814;  Peo.  v.  Weber.  11  NTS 
53;  Peo.  v.  Treanor,  9  NTS  285:  Peo. 
V.  Cooney,  9  NTS  285;  Peo.  v.  Mahon, 
»  NTS  284;  Peo.  v.  Perlstein.  7  NTS 
e«3;  Peo.  V.  Plynn,  1  NTS  661;  Peo.  v. 
Baer.  7  NTS  «<0. 

a.  Poo.  V.  Carey,  6  Daly  (N.  T.) 
406;  Peo.  v.  Carey,  5  Daly  (N.  T.) 
533;  Peo.  v.  Hassan,  1  Misc.  514,  20 
NTS  859;  Peo.  v.  Cohen,  IS  NTS  921; 
Peo.  V.  Tietjen.  9  NTS  286;  Peo.  v. 
Tietjon.  7  NTS  642. 

fa]  AbandountKt  of  proMontlon. 
— Whore,  after  a  recognisance  has 
been  forfeited,  the  prisoner  Is  ar- 
rested and  brought  up  for  trial,  and 
the  complainant  in  open  court  aban- 
dons the  prosecution,  and,  by  the  con- 
sent of  the  district  attorney,  the  pris- 
oner is  discharged,  and  It  does  not 
appear  that  the  prosecutor  was  prej- 
j diced  by  the  delay  caused  by  the 
^rlsoner'a  default.  It  is  a  proper  case 
:o  vacate  the  Judgment  entered  on  the 
'orieited  recognisance.  Peo.  v.  Abra- 
ta.mfl.  «  Daly  (N.  T.)  120.  See  also 
^eo.  V.  QroBsman,  15  Daly  311.  5  NTS 
:4«;  Poo.  V.  Higgins.  7  NTS  658;  Com. 
Saloton,  17  Pa.  Co.  152, 1  LackLegN 

9.     Huston  V.  Peo.,  12  Colo.  A.  271, 
5    P   262:  State  v.  Taylor.  136  Mo, 
62,   87  SW  1121.  1132  mem  (and  on 
flowing  a  good  cause  for  discharge). 
Ca]    I>*eiM  of  forfaitnn  eauot  be 
if  accuaed  Is  present  and  ball 


Is  compelled  to  pay  coats,  where  the 
jury  acquits  the  prisoner  and  de- 
termines that  he  shall  pay  costs. 
Keefhaver  v.  Com.,  2  Penr.  &  W. 
(Pa.)  240. 

[b]  Where  the  principal  stands 
ready  to  pay  the  fine  and  costs.  It  is 
error  for  the  court  to  forfeit  the 
liond.  Humphries  v.  State,  (Tex.  Cr. 
A.)  69  BW  527. 

[c]  Where  the  principal  volnnta- 
rily  appeared  and  paid  costs  and  ten- 
dered a  Pecond  bond,  which  was  ac- 
cepted before  the  term  of  court  to 
which  sci.  fa.  was  made  returnable 
the  sureties  were  discharged  from 
further  liability.  Fleming  v.  Smith, 
10  Oa.  A.  701.  78  8E  1074. 

[d]  A  motion  by  prinelpBa  and 
ball  to  TCt  aaUM  tha  forfaltore  of  a 
recogniiance  is  not  within  a  statute 
which  provides  that  the  bail  at  any 
time  before  final  judgment  against 
him  may  surrender  his  principal,  and 
that  on  the  payment  of  all  coats  the 
court  may  discharge  him  from  fur- 
ther liability  on  the  recognisance. 
McOuire  v.  State,  5  Ind.  65. 

10.  Ga.— Boswell  v.  Colquitt,  73 
Ga.  63;  Ward  v.  Colquitt.  62  Ga.  267; 
Perkins  v.  Terrell,  1  Ga.  A.  260,  58  SE 
133. 

III. — Peo.  V.  Smith,  43  III.  A.  217. 
Ind. — State  v.  Rollins.  52  Ind.  168. 
Kan. — Hardesty  v.  State,  5  Kan.  A. 
780,  48  P  9»8. 

Me. — State  v.  Burnham,  44  Me.  278. 

rft^*5rT;5*^""**'  ^'  state,  38  Ncbr. 
590,  67  NW  286. 
N.  T. — Peo.  V.  Brady,  11  NTS  711, 

19  NTCivProc  872.        '    ^  '^''^ 

Pa. — Com.  V.  Saloton,  17  Pa.  Co. 
152^  1  LAckLegN  296. 

Eng. — Rex  v.  Lyon,  3  Burr.  1461, 
97  Reprint  927;  Rex.  v.  Phimore,  i 
T.  R.  409,  101  Reprint  1460. 

N.  S.— King  V.  BalUy.  IS  CanCrCas 
298. 

11.  Ayres  v.  Peo..  8  Colo,  A.  117, 
82  P  77;  Peo,  v.  Deery,  6  Daly  (N.  T.) 
498;  Com.  v.  Dewees,  1  Woodw,  (Pa.) 
28. 

la.  Ayres  v.  Peo.,  3  Colo.  A.  117, 
52  P  77;  Peo.  v.  Kelly.  8  Misc.  223,  22 
NTS  775;  Peo.  v.  Cohen,  2  Misc.  64, 

20  NTS  854;  Peo.  v,  Klrwan,  18  NTS 
956;  Peo,  v.  Brady.  11  NTS  711,  19 
NTCivProc  37J. 

13.  Huston  V.  Peo.,  12  Colo.  A.  271. 
56  P  262. 

14.  Peo.  T.  Smith.  43  HI.  A.  217. 
See  generally  infra  I  884, 

16.  State  T.  Shldeler.  51  Ind.  64. 
To  same  effect  Foulke  v.  Com.,  90  Fa. 
257. 

[a]   A  motion  la  soL  fa,  prooeed- 

Inn  on  the  forfeiture  has  been  held 
sufficient  to  obtain  a  remission  of 
the  forfeHure.  Norcross  v.  Crabtree, 
MasH.  55.  36  NE  678. 
ib]  Petition  to  vemlt^d)  The 
entry  of  a  forfeiture  stands  for  proof 
of  all  the  steps  necessary  to  complete 


the  forfeiture.  Including  the  tact  that 
defendant  and  his  ball  ware  duly 
called,  and  did  not  appear  and  att-' 
swer,  and  the  liability  of  the  recog-< 
niiors  is  absolutely  fixed  thereby,  so 
that  the  relief  can  only  be  obtained 
by  petition  to  the  court  to  remit  the 
forfeiture  for  cause  shown.  Com.  v. 
Fogelman,  3  Pa.  Super.  566,  40  Wkly 
NC  17.  (2)  A  petition  In  the  name 
of  the  surety  for  the  accused  to  re- 
voke a  Judgment  forfeiting  the  recog- 
nizance Is  the  proper  proceeding  to 
take  to  have  the  judgment  revoked, 
and  the  petition  may  and  should  be 
accompanied  by  a  certiorari  If  It  Is 
desired  to  have  the  sentence  aninat 
the  accused  revoked.  Rex  V.  Itavis. 
16  Que.  Pr.  297. 

[c]  m«nma  of  a  wlltlOB.  (1)  for 
the  vacating  of  a  Judgment  of  for- 
feiture must  fulfill  the  conditions  on 
which  leave  to  renew  was  granted. 
Peo.  v.  Samuels,  8  NTS  475.  (2)  But 
any  application  to  remit  a  forfeiture, 
having  once  been  heard  and  deter- 
mined, cannot  be  renewed  before  the 
same  or  a  coordinate  court.  Peo.  v. 
Street,  14  NTS  778. 

[d]  Where  two  or  more  oouxta  aro 
of  cononzrent  JuxlMUotlon  an  applica- 
tion heard  and  determined  by  one  of 
them  will  not  again  be  entertained 
by  another.  Peo.  v.  Street,  14  NTS 
778. 

[e]  iratan    of    proosedlng.  No 

judgment  can  be  taken  against  s 
surety  on  a  recognisance  in  a  crim- 
inal case  simply  on  the  default  of 
defendant  and,  where  a  default  Is 
erroneously  entered  against  the  sure- 
ty, the  statute  providing  for  relief 
against  judgments  has  no  application 
to  the  proceeding  to  set  aside  the 
default.  State  v.  Moore,  26  Ind. 
246. 

16.  State  V.  Bertrand,  122  La.  856, 
43  S  302  (he  Is  a  mere  stakeholder). 

17.  Peo.  V.  Silverman,  6  Misc.  816, 
25  NTS  1150;  Peo.  v.  Carroll,  I  Misc. 
514,  20  NTS  990. 

[a]  Proof  of  ■«nrlM  of  anch  ac- 
tio* must  be  given.  Peo.  y.  Ketterle. 
7  NTS  657. 

[b]  The  appearanoe  by  tba  pM>^ 
ontlnif  attoruMT  to  a  motion  to  set 
aside  the  forfeiture  of  a  recogni- 
zance for  th«  appearance  of  defend- 
ant to  answer  to  an  Indictment  gives 
the  court  jurisdiction  of  the  state. 
State  V.  Shldeler,  51  Ind.  64. 

18.  Edwards  v.  Hennepin  County, 
116  Minn.  101,  133  NW  469  (holding 
that,  where  ball  money  has  been  paid 
over  to  the  county  treasurer,  and  no 
notice  of  a  petition  to  vacate  the  for- 
feiture thereof  was  given  to  the 
county,  except  that  served  on  the 
county  attorney,  the  court  acquired 
no  jurisdiction  of  the  county,  and 
that  part  of  its  order  directing  the 
county  treasurer  to  pay  the  money  to 
the  petitioner  was  authorised). 
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sance,^*  or  grant  an  order  for  a  fnrtfaer  amended 
return.** 

Proof  sapporttng  applicatton.  There  Bhonld  be 
fmniahed  with  eneh  application  certified  copies  of 
the  recognizance  and  indictment,  and  the  record 
of  the  forfeiture  and  copy  of  the  judgment,^^  and 
an  aflSdavit  of  the  facts  on  which  the  motion  or 
application  is  based.^'  The  application  should  also 
be  accompanied  by  a  showing  that  the  costs  have 
been  paid  as  required  by  law,-^  and  by  proof  show- 
ing that  no  rights  have  been  lost  to  or  injury  sus- 
tained by  the  prosecution  as  a  result  of  the  de- 
fault;'* and  application  may  be  made  by  the  sure- 
ties for  a  continuance  for  a  reasonable  time  to  en- 
able the  accused  to  appear  and  show  cause  why  the 
default  should  be  set  aside.'" 

{%  334]   6.  Vacating  or  Relieving  Bemission. 


Where  it  appears  that  the  court  or  ofBeial  making 
^  the  order  of  remission  was  not  informed  of  the 
'  true  state  of  facts,  or  that  it  was  fraudulently  pro- 
cured, the  remission  may  be  vacated.**  And  the 
discretionary  power  vested  in  the  courts  to  grant  re- 
lief in  eases  of  forfeited  recognizances  is  generally 
not  an  arbitrary  discretion,  but  a  sound  l^al  one, 
and  the  action  of  the  court  in  the  exercise  of  such 
discretion,  where  au  abuse  thereof  is  shown,  may  be 
reviewed;"  but  where  it  is  not  manifest  that  there 
has  been  such  an  abuse  of  discretion,  the  court's 
action  in  granting  or  refusing  a  remission  will  not 
be  disturbed  on  appeal,'"  and  furthermore  the  exer- 
cise of  such  power  will  always  be  presumed  to  have 
been  proper  until  the  party  complaining  shows  the 
contrary." 

The  prosecutor  of  the  ariminal  cbarge  has  on  inr 


18.  SUte  EMena,  88  8.  C.  802, 
70  SB  609. 

SO.  State  V.  Edene,  88  S.  C.  S02, 
70  SB  609. 

81.  Peo.  T.  WllllamB,  e  Daly  (N. 
T.)  409:  Peo.  V.  Betts.  27  NTS  1128. 

[a]  XrideBM  oa  a  aurtlam  to  n- 
eato  »  Jm^rnaat  f orf oltlar  a  vooog^ 
**itTti*r  held  insufllelent  .to  show 
that  the  prisoner  was  surrendered 
Into  the -custody  of  an  officer  author- 
ised to  receive  him  aee  Pea  v.  Ha- 
honey.  S9  NTS  424. 

aa.  U.  S.  V.  Von  Jenny,  39  App. 
(D.  C.)  377  (holding  that  an  affl- 
davlt  of  facts  died  on  a  motion  by 
the  Sbrety  for  the  remission  of  a  for- 
feited recognizance  given  by  one  who 
had  become  a  fugitive  from  justice 
must  set  out  tn  detail  the  facts  upon 
which  the  court  is  asked  to  act,  and 
not  a  conclusion  therefrom,  and  If 
the  surety  fs  a  bonding  company,  en- 
gaged In  the  business  of  acting  as 
surety  for  a  premium.  It  should  af- 
flrmatlvely  appear  In  the  affidavit 
that  the  eompany  has  not  taken  col- 
lateral security  from  the  accused 
for  its  own  indemnlflcatlon,  other- 
wise the  relief  of  the  surety  might 
ultimately  Inure  to  the  beueflt  of  the 
principal);  Peo.  v.  Plynn,  58  111,  A. 
498;  Peo.  V.  Hobbs,  48  lU.  A.  206; 
McOuire  v.  State,  B  Ind,  65;  Hall  v. 
Cox,  1  -N.  C.  15. 

[a]  Oonnter  fuBLdavlta,  however, 
have  been  held  tnadmlsslble.  Wray 
V.  Peo.,  70  111.  664;  Peo.  v.  Flynn,  63 
111.  A.  493. 

83.  Peo.  V.  Rofrano,  16  Daly  148,  9 
NTS  634;  Peo.  v.  Cohen,  20  NTS  864; 
Peo.  V.  Klrwan,  16  NTS  956. 

8^  Peo.  V.  ■Williams,  6  Daly  {N. 
T.)  409;  Peo.  v.  Carey,  6  Daly  (N.  T.) 
406;  Peo.  v.  Byrnes,  9  Misc.  726.  29 
NTS  1147;  Peo.  v.  Cohen,  13  NTS  921: 
Peo.  V.  McGinnls,  IS  NTSt  382.  See 
also  supra  §  328. 

[a]  Proof  that  BO  rights  have  besii 
lost  (1)  must  be  by  facts  shown  in 
detail  and  the  certificate  of  the  dis- 
trict attorney  Is  said  not  to  be  sufll- 
cient.  Peo.  v.  Devine.  7  NTS  660; 
Peo,  V,  Tletjen.  7  NTS  642.  See  also 
Peo.  V.  Carey.  B  Daly  (N.  T.)  633. 
(2)  Thus  the  court  will  renulre  as 
evidence  of  this  fact  proof  that  the 
prosecutor,  or  the  witnesses  for  the 
people,  had  notice  of  the  subseauent 
arraignment  and  proceedings  of  the 
court  when  the  nolle  prosequi  was 
entered,  or  the  prisoner  acquitted, 
and  a  copy  of  the  evidence  upon 
which  the  Indictment  was  found 
should  be  produced  to  the  court,  and 
the  principal  witnesses  for  the  people 
or  the  complainant  should  be  exam- 
ined as  to  whether  thev  were  sub- 
poenaed to  appear  in  court  when  the 
prisoner  was  arraigned.  Peo.  v.  Wil- 
liams, 6  Daly  <N.  T.>  409;  Peo.  v. 
Carey,  6  Daly  (N.  T.)  406;  Peo.  v. 
Carey,  6  Daly  (N.  T.)  B3S;  Peo.  v. 
Devine.  7  NTS  660;  Peo.  v.  Samuels. 
7  NTS  659:  Peo.  v.  Smith.  7  NTS 
669.    (8)  And  It  has  been  held  that 


the  certificate  mentioned  In  N.  T. 
Consol.  Act  t  1482  (L.  [18821  c  410  p 
371),  providing  for  the  vacation  of  a 
Judgment  entered  on  the  forfeiture 
of  a  recognisance,  on  payment  of 
costs  and  of  all  expenses  Incurred  In 
the  apprehension  or  recapture  of  the 
principal,  on  a  certificate  of  the  dis- 
trict attorney  that  the  people  have 
lost  no  rights  by  reason  of  the  failure 
of  the  surety  to  produce  the  prin- 
cipal. Is  merely  evidentiary  and  Its 
presentation  to  the  court  la  not  a 
condition  precedent  to  the  right  of 
the  surety  to  have  the  judgment  va- 
cated and  the  forfeiture  remitted 
(Matter  of  Sayles,  84  App.  Div.  210, 
82  NTS  671  trev  40  Misc.  135,  81 
NTS  2B8,  13  NTAnnCas  27,  17  N.  T. 
Cr.  2341);  (4)  and  that  such  provi- 
sion does  not  apply  to  tbe  city  of 
New  Tork,  It  being  governed  by 
Pen.  Code  S  597  (Matter  of  Sayles. 
supra). 

86,   Peo.  v.  Conn,  13  111.  A.  329. 

86.  State  v.  Hlndman,  159  Ind.  5Se. 
66  NE  911  (holding  that  the  action 
of  the  prosecuting  attorney  In  caus- 
ing a  default  of  a  recognizance  to  be 
entered  after  the  final  adjournment 
at  a  reconvening  of  the  court  In  the 
nighttime  was  a  fraud  which  could 
be  set  aside  or  vacuted  in  a  direct 
proceeding) ;  State  v.  Leak,  5  Ind.  3i*9 
(holding  that,  where  It  may  rea- 
sonably be  Inferred  from  the  lan- 
guage of  the  remission  considered  In 
connection  with  the  record  of  the 
cause  tn  whlcb  it  was  granted  that 
the  executive  was  deceived  or  im- 
posed upon  by  those  procuring  It,  by 
false  statements  or  an  omission  to 
state  relevant  facta,  the  remission  Is 
void);  State  v.  Scanlon,  2  Ind.  A. 
320.  28  NE  426;  Peo.  v.  Lasher,  IS 
NTS  136  [foil  Peo.  v.  Street,  14  NTS 
776].  To  same  effect  Caraon  v.  State, 
5  Ala.  A.  283,  69  S  719;  Carson  v. 
State,  6  Ala.  A.  194,  69  S  720. 

[a]  Psrsoaal  appsazuos  of  ds- 
fsndant  asosssa^. — The  court  wUl 
not  order  the  forfeiture  of  a  recogni- 
zance, in  a  criminal  case,  to  be  re- 
scinded, and  permit  defendant's 
counsel  to  move  In  arrest  of  judg- 
ment, without  the  personal  appear- 
ance of  defendant.  IT.  S.  v.  Asklns, 
24  P.  Caa.  No.  14.471,  4  Cranch  C  C. 
98. 

87.  HI  — Wray  v.  Peo.,  70  III,  864; 
Peo.  v.  Hobbe,  46  111.  A.  208;  Mason 
v.  Peo.,  17  111.  A.  331. 

Iowa. — 3  ta  t  e   v.   Kraner,   5  0  Iowa 

575. 

Ky. — Fortney  v.  Com..  140  Ky.  646, 
131  SW  883  (holding  that,  where  ball 
returned  the  prisoner  to  the  Jailer  on 
Jan.  16,  1910.  the  prisoner's  trial  hav- 
ing been  set  for  Dec.  Id.  1909,  the 
court  palpably  abused  Its  discretion 
tn  giving  Judgment  aenlnst  the 
bondsman  for  the  full  amount  of  the 
bond.  In  view  of  the  prisoner's 
prompt  arrest);  Hall  v.  Com.,  45  SW 
468:  Com.  V.  Davidson,  1  Bush  183; 
Com.  V.  Coleman,  8  Mete.  882;  Com, 


V.  Thornton,  1  Mete.  S80:  ^noat  r. 
Com..  4  KyL  629. 

La. — State  v.  Denny,  10  La.  Ann. 

336. 

N.  H.— Lamphlre  v.  State,  73  N.  H. 
463,  62  A  786.  6  AnnCas  61S. 

N.  T. — Matter  of  Saylea.  84  Amt. 
Div.  210,  82  NTS  671  [rev  40  Mlsc 
135.  81  NTS  258,  13  NTAnnCas  27. 
17  N.  T.  Or.  2341;  Peo.  v.  Toung.  « 
Hun  373,  36  NTS  547  [app  dlsm  151 
N.  T.  661  mem.  46  NS  IIU  mMnl. 

Tex.— Barton  ▼,  State.  14  Tex. 
260. 

Wash. — State  v.  Johnson.  S9  Wash. 
612,  126  P  66  (refusal  to  vacate  a 
Judgment  forfeiting  a  bail  bond  In 
a  prosecution  for  grand  larceny  held 
abuse  of  discretion  vested  In  trial 
court  under  Keraington  A  B.  0>de  I 
2233). 

[a]  Dlaoretlon  Judicial. — K  trial 
court's  discretion  to  vacate  a  judg- 
ment forfeiting  a  criminal  bail  bond 
la  judicial  and  not -arbitrary.  SUte 
v,  Johnson,  69  Wash.  612,  128  P  51 

[b]  BzTor  wmlTOd. — (1)  Any  error 
in  the  ruling  of  the  court  settlDg 
aside  a  default  entered  against  a 
surety  on  a  recognizance  Is  waived 
by  failure  to  take  exception  at  the 
time.  State  v.  Moore.  26  Ind.  24C. 
(2)  So  also  an  order  deny  ins  a  mo- 
tion to  vacate  a  Judgment  entered 
on  forfeiture  of  a  recognisance  and 
rot  appealed  from  Is  blndinc  on  tbe 
surety.  Peo.  v,  pernettl.  95  App.  Dtv. 
610,  88  NTS  714. 

88.  Ala.— Carson  t.  Stnt^  S  Ala. 
A.  194.  69  S  720. 

Ky.— Com.  v.  HllHo;,  9«  SW  871,  » 
KyL  1063. 

Nebr.— Noll  v.  State,  38  Nebr.  687, 
67  NW  286. 

N.  H. — Lamphlre  v.  State,  7S  N.  H. 
463.  62  A  786,  6  AnnCas 

N.  T. — Peo.  V.  Bennett.  1S«  N.  T. 
482,  32  NB  1044  (oral  order). 

Pa. — Cora.  V.  Oblender.  135  Pa.  530. 
19  A  1067. 

Tex. — State  v.  Brown,  3S  Tex. 
857. 

[a]  Ooutfs  HtlOB.  not  revlvwakla. 

— Where  the  court  has  exerclsftd  Its 
discretion  pursuant  to  an  appltcatloa 
under  the  statute  authorislns'  the  re- 
duction or  reralsslon  of  the  penalty 
In  forfeited  bonds  or  recornlsances. 
Its  action  is  not  reviewable  tn  the  sa- 

Kreme  court.    State  v.  Morgnn,  IM 
r.  C.  698,  48  SB  604;  State  v.  Moody, 
74  N.  C.  73. 

[b]  M.  deoM*  MttlBff  aalO*  »  fsr- 
felttire  on  an  appearance  bond  Is  la 
efrpct  an  order  granting  a  new  trial, 
and  is  not  appealable.  State  v. 
land,  47  La.  Ann.  362,  IS  S  958;  State 
v.  Cole,  39  La.  Ann.  938,  3  S  84. 

80,  Tarbrough  Com.,  89  Ky.  15L 
12  SW  143.  11  KyL  361.  25  AmSR 
624:  Com.  v.  Davidson,  1  Bush  CKy.) 
133;  Com.  v.  Rowland,  4  Mete  (Ky  ) 
Z26;  Com.  v.  Runnlon,  S  Mete  (^-l 
2:  Com,  V.  C!oIeman.  2  Mete.  <K9.) 
388.  Brown  v.  SUte,  88  Tss.  aTC. 
11  SW  3012. 


Forlatar 


dmKvmsta  and  ohurM  In  the  law  aee  cumulative  Annotations,  same  UU4l^«v«  and  note 

Digitized  by  LjOOQIC 


§§  334^337] 


BAIL 


[6C.  J.]  1057 


tereBt  In  a  forfaited  recognisuioeb  and  eannot  prose- 
cute an  appeal  from  an  order  remitting  the  forfei- 
ture~ 

[i  336]  7.  Eifect  of  a  Remission.  The  effect  of 
a  remission  is  to  place  the  accused  in  the  same  po- 
sition as  if  no. proceedings  of  forfeiture  bad  taken 
place,  and  he  and  his  sureties  are  under  the  same 
oblij^tion  as  to  compliance  with  the  conditions  of 
the  recognizance and  a  second  forfeiture  may  be 
ordered  if  the  principal  defaults.^'  And,  although 
money  may  have  been  paid  on  a  forfeited  recogni- 
sance, yet  relief  may  in  some  cases  thereafter  be 
granted  and  an  order  may  be  obtained  for  its  re- 
payment,*' and  in  ease  of  the  refusal  of  the  offleer 
to  whom  the  order  is  directed  to  pay  over  the  same 
resort  may  1m  had  to  an  action  to  recover  saeh 
money.'*  But  where  the  liability  of  the  principal 
and  iHul  is  several,  a  remission  in  favor  of  the  prin- 


M  Com.  V.  Real  Eat,  Title,  etc., 
Co.,  2S  Pa.  Super.  23S. 

31.  State  V.  Cornier,  42  La.  Ann. 
416,  7  a  69S  (holdlnK  that  after  a 
forfeiture  on  an  appearance  bond  has 
been  set  aside  the  accused  stands  be- 
fore the  court  as  If  no  forfeiture  had 
taken  place,  and  hla  sureties  are  lia- 
ble for  his  appearance  from  day  to 
day  until  the  charge  against  him  Is 
legally  disposed  of) ;  Anderson  v. 
State,  19  Tex.  A.  299.  See  also  Com. 
V.  Runnion,  3  Mete.  (Ky.)  2. 

[a]  A  gnbenwtovial  remission 
tnm  llaUll^  on  a  reoognlsanoe  to 
sppsar  la  one  ooanty  cannot  be  made 
to  apply  to  a  recognisance  to  appear 
In  a  different  county.  State  v.  Da- 
vidson, 20  Mo.  212.  61  AmD  603. 

as.  State  V.  Cornlg,  42  La.  Ann. 
416,  7  S  698. 

[a]  DlsnlBsal  of  ml*  nlsL — The 
beginning  of  a  proceeding  to  forfeit 
a.  recognlEance  being  the  issuance  of 
the  rule  nisi  and  Its  signature  by  the 
Judge,  a  dismissal  of  the  rule  nisi 
or  a  discharge  therefrom  by  the  court 
In  paaslniT  on  the  answer  will  not 
prevent  a  subseciuent  forfeiture  of 
the  bond,  where  the  sureties  have 
neither  surrendered  their  principal 
nor  paid  the  costs.  Perkins  v.  Ter- 
rell, 1  Oa.  A.  260,  68  SB  ISS. 

[b1  But  aftav  forfsitsra  of  Ml 
liM  bssa  set  aalds  13m  oonrt  It  Ifi 
not  competent  for  the  court,  having 
assumed  the  custody  of  the  prrsoner, 
to  order  a  second  forfeiture.  State 
V.  Holmes,  23  Iowa  458. 

83.  Meeklns  v.  Sullivan  County, 
154  Mo.  136,  5S  SW  146;  Peo.  v. 
Goltse,  16  Daly  62,  8  NYS  680;  Peo. 
V.  Ketterle,  7  NYS  667;  Davidson  v. 
State,  (Tex.  Cr.  A.)  46  SW  488.  See 
also  Applegate  v.  Young,  63  Kan.  100. 
61  P  402  [rev  9  Kan.  A.  493.  58  P 
10003:  Peo.  v.  Fischer.  14  Daly  278. 
8  NYSt  382  <where  a  remission  of 
forfeiture  was  refused  to  one  who 
had  returned  after  forfeiture  and 
payment  thereof  and  gave  ball  un- 
der an  indictment  which  was  subse- 
quently nolle  prosequled,  It  being  de- 
clared that  the  fact  of  payment  was 
probably  taken  Into  consideration  as 
a  reason  moving  to  the  nolle). 

84.  CDonnell  v.  New  York,  13 

irra  S67. 

 [a1     ■naidsmy    of  pvtitlon^ 

"Wnere  a  surety  seeks  to  recover 
nnoney  paid  upon  a  forfeited  recogni- 
xa.nce  upon  the  ground  that  the  for- 
feiture has  been  remitted  on  account 
of  tbe  surrender  of  the  principal  and 
the  payment  of  costs,  the  petition 
must  allege  such  surrender  and  pay* 
ment.  Meeklns  v.  Sullivan  County, 
154  Mo.  136.  65  SW  146. 

rb]  Sffsot  of  failure  to  plead  re- 
■mlBPion. — Where,  In  an  action  on  a 
reco^lxance,  the  sureties  faU  to 
plead  a  remiseion  by  the  governor, 
they  cannot  thereafter  recover  the 
money  paid  In  satisfaotlon  of  the 
JudgxneDt  In  such  action.  WUllams 

t«  C.  J.-87] 


V.  Shelboume.  102  Ky.  ET»,  44  8W  110, 
as.    State  V.  Davidson.  20  Mo.  212, 
61  AmD  603. 

36.  U.  S.  V.  Wlnstead,  12  Fed.  60, 
4  HuRhes  464;  Schultze  v.  State,  43 
Md.  296;  Peo.  v.  Qulgg.  M  N.  T.  83; 
Peo.  V.  Hlckey,  E  Daly  (N.  Y.)  366. 

[a]  Vneh  provlalons  ara  oourtitn- 
tlcnal  and  not  without  due  process 
of  law  by  depriving  the  right  of  trial 
by  Jury.  Peo.  v.  Qulgg,  59  N.  Y.  83; 
Peo.  v.  Hlckey,  6  Daly  (N.  T.)  365. 

[b]  In  lUsalsslpnl  (1)  at  one 
time  the  statute  made  the  Judgment 
on  the  recognizance  linal  and  not  nisi. 
Lee  v.  State,  61  Miss.  666.  (2)  But  it 
is  now  otherwise.  Tucker  v.  State,  66 
Miss.  462. 

37.  Ala.— State  v.  Posey,  79  Ala. 
46. 

Ark. — Cauthron  v.  State,  43  Ark. 
128;  Johnstons  v.  State.  3  Ark.  624. 

Colo. — Crump  v.  Peo.,  2  Colo.  316. 

Ga. — Braxton  v.  Candler.  112  Ga. 
459,  37  SE  710;  Robinson  v.  Gordon, 
85  Ga.  659.  11  SE  844;  Wright  v. 
State.  61  Ga.  624. 

111.— Compton  v.  Peo.,  86  111.  176: 
Plnckard  v.  Peo.,  t  TIL.  187. 

Ind.— State  v.  Robb,  18  Ind.  413. 
_  Kan. — Weatherwax    v.    SUte,  17 
Kan.  427. 

La. — State  v.  Dunbar,  10  La.  99. 

Ha — ^Meeklns  v.  Sullivan  County, 
154  Mo.  126,  66  SW  146;  State  v.  Fos- 
ton,  «S  Ho.  S21. 

N.  H.— State  v.  Walker,  68  N.  H: 
176. 

N.  J.— Slape  V.  State,  44  N.  J.  L. 

264. 

S.  C— State  V.  WUder,  13  8.  C. 
844. 

Tenn. — Wash  v.  State,  3  Coldw.  91. 

Tex. — Waughhop  v.  State,  6  Tex. 
337:  Bailey  v.  State,  (Cr.  A.)  22  SW 
40;  Ware  v.  State,  21  Tex.  A.  328, 
17  SW  624:  Ellis  v.  State.  10  Tex.  A. 
324. 

Vt. — State  V.  Dwyer,  70  Vt.  96,  39 
A  629;  State  v.  Lamoine,  53  Vt.  668. 

Actions  on  Iwnd,  nndartaklnr,  or 
reooguisaaoa  ta  otvll  actions  see  su- 
pra SI  141-166. 

88.  State  v.  Davis,  27  Utah  368,  76 
P  857  (holding  that  under  the  ex- 
press provisions  of  Sees.  L.  [1901] 
p  70  c  69,  the  district  court  haa  au- 
thority to  direct  the  district  attorney 
to-  Institute  an  action  on  a.  forfeited 
bail  bond). 

39.  State  v.  SutcHffe.  18  R.  I.  410, 
16  A  710  (where  It  was  so  hpld  un- 
der a  statute  directing  that  process 
shall  Issue  against  the  persons  bound 
or  such  of  them  as  the  attorney-gen- 
eral shall  direct). 

40.  U.  S.— U.  S.  V.  Tnsley.  54  Fed. 
221,  4  CCA  296  [rev  47  Fed.  776,  and 
aff  150  U.  S.  612.  14  SCt  168,  37  L. 
ed.  1163]. 

Ala. — Gresham  v.  State,  4S  Ala. 
626:  Lloyd  v.  State,  Htnor  34. 

Colo. — Chase  v.  Peo.,  2  Colo.  628; 
Tanquary  v.  Fao.,  25  CtAo.  A.  SSI,  139 
P  1118. 


cipalf  after  forfeiture,  does  not  dischai^e  the  hail.'" 
336]  Q.  Action  on  Bond,  nndertaking,  or 
BMOgninnce— 1.  In  Qeneral— a.  Necessity  of  Ac- 
tion* Under  some  statutes  a  judgment  of  forfei- 
ture properly  taken  and  entered  is  a  judgment  ab- 
solute without  any  further  proceeding  taken  there- 
on;"" but  ordinarily  a  final  jud^ent  eannot  he  en- 
tered against  the  recognizors  without  the  interven- 
tion of  some  process  or  proceeding  of  which  the 
forfeiture  is  a  basis,''  and  the  court  may  direct  the 
prosecutiiw  attorney  to  institute  an  action  on  a  for- 
feited  bail  bond  or  reeognizanee.'" 

Separate  aictioiu  may  in  some  cases  be  brought 
simultaneously  against  the  principal  and  surety.'* 

{4  337]  b.  Nfttnre  and  Form  of  Proceeding. 
Scire  faeias  as  a  general  rule  is  a  proper  remedy 
for  enforcing  a  criminal  bail  bond  or  recognizance 
whieh  has  been  forfeited/**  and  this  remedy,  in 

Ga. — Candler  v,  Kirksey,  113  Ga. 
309,  38  SE  825.  84  AmSR  247; 
Vaugban  v.  Chandler,  113  Qa.  9.  38 
SIC  362:  Freeman  v.  State,  US  Oa. 
648,  37  SB  886. 

Ju. — ^McNamara  v.  Peo.,  18S  Hi. 
lii^M  NB  625;  Kepley  v.  Peo.,  123 
nr.  387,  13  NE  512;  Parrls  v.  Peo., 
68  111.  26:  Garrison  v.  Peo..  21  111. 
636;  Plnckard  v.  Pec,  2  Til.  1S7:  Peo. 
V.  Cleaver,  74  III.  A.  210;  Kuhle  v. 
Peo..  65  111.  A.  378.  , .    . .         ^  ^ 

Mnss. — Norcross  v.  CrtiSmt^  1« 
Mas.s.  SR.  36  NR  678. 

Miss.— Smith  v.  State.  76  Miaa.  728, 
26  S  491. 

Mo.— Slate  v.  Caldwell,  124  Mo.  509, 

28  SW  4;  State  v.  Hoeffner,  124  Mo. 
48S,  28  SW  1:  State  v.  Morgan,  124 
Mo.  467.  2S  KW  IT:  SCite  v.  LivinR- 
StOTi.  117  :\ro.  627.  23  SW  7Bfi;  Statt^ 
v.  Mlllaaps,  69  Mo.  359;  State  v. 
Rogers,  36  Mo.  138;  State  v.  White- 
cotton,  63  Mo.  A.  8;  State  v.  Bobb, 
39  Mo.  A.  543. 

N.  J.— Slape  V.  State,  44  N.  J.  L. 
264. 

N.  C— State  v.  Horton,  123  N.  C. 
696,  31  SE  218;  State  v.  Jenkins,  121 
N.  C.  687.  28  SE  413. 

Pa.— Com.  V.  Hart.  K  Pa.  Diat.  10». 
17  Pa.  Co.  148. 

Tex. — State  v.  Warren,  17  Tex.  283; 
Lewis  V.  StatCL  (Cr.  A.)  39  SW  570: 
Thompson  v.  State,  34  Tex.  Cr,  ISB, 

29  SW  739;  Avant  v.  State.  33  Tex. 
Cr.  312,  26  SW  411;  Markbam  t. 
State,  33  Tex.  Cr.  91.  26  SW  127. 

Vt  — State  T.  l>wyer,  70  Vt  96,  S9 
A  629. 

W.  Va. — State  v.  Lambert,  44  W. 
Ya.  308.  28  SE  930. 

[a]  Boir*  facias  to  the  only  rem- 
edy In  Massachusetts  on  a  recogni- 
zance to  the  commonwealth  given  un- 
der the  liquor  law  (St.  [1852]  c  322). 
Com.  V.  Thompson,  2  Gray  (Mass,)  88. 
To  same  effect  Com.  v.  Brown,  7 
Gray  (Mass.)  319. 

[b]  Whea  sol.  fa.  wIU  not  Ue^^Tf 
the  hypothesis  falls  as  to  the  sup- 
position that  the  liability  which  the 
remedy  of  act,  fa.  conferred  by  stat- 
ute, seeks  to  redress  Is  unauthorized 
defendant  cannot  be  charged.  Whltted 
V.  Governor,  6  Port.  (Ala.)  S36. 

[c]  Wh0U  BcL  tm.  Bot  tatMtilaa  hf 
■tatnta. — Where  a  statute  provides 
that,  on  a  forfeiture  of  a  bail  bond, 
no  pleadings  are  required,  but  a 
summons  may  be  Issued  by  the  clerk 
against  the  ball,  such  summons  is  not 
Intended  to  be  a  writ  of  scl.  fa.  Zu- 
fall  v.  U.  S.,  1  Ind.  T.  638,  43  SW 
760. 

[d]  Whm  iMth  pxtttohwi  ftad 
tmre^  are  lasolvanti  a  motion  for 
scl.  fa.  may  be  refused.  State  T. 
Anonymous,  16  N.  J.  L.  437. 

[e]  Torm  of  soL  fa.  upon  a  ban 
iMnd  or  rooognlsanoa  see  Tanquary 
V.  Peo.,  25  Colo.  A.  531,  139  P  1118; 
GlnKrlch  v.  Peo.,  34  111.  448.  460;  St. 
Louis  V.  Toung.  235  Mo.  44,  138  SW 
6;  Griflby  v.  State,  6  Terg.  (Tenn.) 
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saeh  eases,  is  generally  regarded  as  a  eivil  pro- 
eeeding,  and  governed  by  the  same  nileSi**  althoi^h 
in  some  jurisdictions  it  is  regarded  as  a  eriminal 
proceeding.^' 
Such  remedy  is  ootk  however,  eKdulTe  of  the 


common-law  action  on  the  bond,^  uid  deht  also 
will  lie.*^  In  some  jurisdictions  recovery  on  the 
bond  or  recognisance  may  be  had  1^  a  civil  aetioa 
or  proceeding  under  the  code,*"  such  as  by  a  sum- 
mary proceeding;*"  and  it  has  been  held  that  if  i 


SK4,  S66;  TraBh      8tat«,  18  Tex.  A. 

271.  272. 

[f]  BlMeftlom  to  slucUni^In 
Oeorsla  under  Civ.  Code  (1910)  S 
5978,  It  iB  proper  to  direct  a  acl.  fa., 
issued  on  the  forfeiture  of  a  criminal 
recognisance,  to  all  and  alninilar  the 
sherllfs  of  the  state.  Fryer  v.  State. 
142  Qa.  SI,  82  SB  497. 

41.  Ala.— Peck  v.  SUte,  6S  Ala. 
801-  Hunt  V.  State.  63  Ala.  196;  Hatch 
V.  State.  40  Ala.  718.  See  also  Hall 
V.  State,  16  Ala.  431. 

Qa. — vaughan  v.  Candler.  113  Qa. 
9,  38  SE  352;  Perkins  v.  Terrell,  1  Ga. 
A.  250,  58  SB  133. 

111.— Peo.  V.  Phelps,  17  111.  200; 
Burrall  t.  Peo.,  103  in.  A.  81  (hold- 
ing that  <*.  Code  dlv  8  !  17,  provid- 
ing that  after  the  return  of  the  scl. 
fa.  the  cottrt  shall  thereupon  enter 
Judgment  by  default  against  de- 
fendants for  the  amount  of  the  recog- 
nisance, unless  defendants  shall  ap- 

Sear  and  defend  such  cause,  etc., 
oes  not  require  In  that  respect  any 
different  procedure  on  scL  n.  from 
that  In  force  In  this  sUte  prior  to 
that  time). 

Ky. — Speckert  v.  Com.,  03  SW  752, 
22  KyL  707.  But  see  Applegate  v. 
Com.,  7  B.  Men.  12. 

La. — State  v.  Ansley.  13  La,  Ann. 
298.  But  see  State  v.  O'Rourke,  49 
La.  Ann.  1567,  22  S  818  (holding  that 
the  forfeiture  of  a  ball  bond  by  Judg- 
ment Is  a  criminal  proceeding). 

Mo. — State  v.  Chandler,  79  Me.  172, 
8  A  668. 

Mass. — Com.  v.  Stebblns,  4  Gray  2S. 

Miss. — Washington  v.  State,  08 
Miss.  160,  53  S  410  (holding  that  a 
proceeding  by  the  state  by  sci.  fa. 
to  make  flnal  a  conditional  Judgment 
rendered  against  defendants  as  sure- 
ties on  a  forfeited  ball  bond  Is  a  suit 
for  recovery  of  money,  and  civil,  not 
criminal.  In  nature). 

Mont — U.  S.  V.  Ensign,  2  Mont. 
SOS. 

N.  H.— fitate  v.  Kinne,  29  N.  H. 
129. 

Tex. — ^Heiman  v.  State,  70  Tex.  Cr. 
480,  ISS  SW  279  (holding  that  the 
procedure  and  practice  governing  a 
suit  on  a  forfeited  ball  bond  are  the 
same  as  In  civil  cases);  Morse  v. 
State,  39  Tex.  Cr.  666,  47  SW  645,  60 
SW  342:  Houston  v.  State,  18  Tex. 
A.  Sf8  (holding  that  under  Code  Cr. 
Proc.  the  procedure  In  scl.  fa.  cases 
after  Judgment  nisi  Is  on  the  civil 
side  of  the  docket,  and  It  la  proper 
practice  to  hear  and  determine  the 
sci.  fa.  at  a  civil.  Instead  of  at  a 
criminal,  term  of  the  court).  But 
see  General  Bonding,  etc.,  Ins.  Co. 
V.  State,  73  Tex.  Cr.  649.  165  SW  615: 
Hodges  V.  SUte,  78  Tex.  Cr.  638,  165 
8W  607:  Robertson  v.  State,  14  Tex. 
A  211;  Perry  v.  State,  14  Tex.  A. 
166;  Hart  v.  State,  13  Tex.  A.  556; 
Cassaday  t.  State,  4  Tex.  A.  00. 

Va. — Archer  v.  Com.,  10  Gratt  (51 
Va.)  627. 

[a]  Th*  elTll  pnctlM  aoto  of  a 
state  apply  thereto.  U.  8.  v.  Bn- 
slgn,  2  Mont.  396. 

[b]  But  it  la  not  M  far  a  ohrtl 
jmoeedlnr  as  to  permit  a  Judgment 
against  the  sureties  after  a  discon- 
tinuance as  to  the  principal.  Oay  v. 
State,  20  Tex.  604. 

42.  State  v.  Hoeffner,  124  Mo.  488, 
28  SW  1. 

[a]  Hi  Ifflssnnr!  a  scl.  fa.  proceed- 
ing upon  a  forfeited  criminal  recog- 
nisance Is  a  continuation  of  the  origi- 
nal forfeiture  proceeding,  and  hence 
Is  criminal  In  its  nature.  Sta.te  v. 
Hoeffner.  137  Mo.  612.  38  8W  1109: 
Stats  V.  C^aldwell.  124  Mo,  609,  28 
SW  4:  State  v.  Murmann,  124  Mo. 
602.  28  SW  2:  SUte  v.  Clifford,  124 


Ho.  492,  28  SW  6:  SUte  v.  Hoeffner, 
124  Mo.  488,  28  SW  Ij  SUte  T.  Heed, 
62  Mo.  669.  But  see  SUte  v.  Stevens, 
134  Mo.  A.  115,  114  SW  1113. 

[b]  A  reoornlsaaos  la  a  ertninsl 
oaas  la  1a  tlie  natore  of  a  Jadgusnt 
ooafsssed  of  rseorO,  and  a  proceed- 
ing thereon  by  scl.  fa.  after  forfei- 
ture Is  merely  to  confirm  such  Judg- 
ment.   U.  S.  V.  Taylor,  167  Fed.  718. 

43.  Littleton  v.  SUte,  46  Ark.  413; 
State  V.  Glass,  9  Iowa  326;  SUte  v. 
Gorley,  2  Iowa  52;  SUte  v.  Oser,  5  La. 
Ann.  744.  See  also  White  v.  8Ute, 
(Tex.  Cr.  A.)  74  SW  770. 

[a]  <Aoloe  of  remsaies  Is  In  some 
sUtes  given  to  the  district  attorney. 
SUte  V.  Norment,  12  La.  611:  Peo.  v. 
Van  Bps,  4  Wend.  (N.  T.)  387. 

Cb]  redsnl  eoBVia,  la  enfovolair 
boads,  are  not  restricted  to  the  reme- 
dies provided  by  the  laws  of  the 
sUte,  but  may  proceed  according  to 
the  common  law.  U.  S.  v.  Insley,  54 
Fed.  221,  4  CCA  296  [rev  49  Fed.  776, 
and  aff  160  U.  8.  612,  14  SCt  158,  37 
L.  ed,  1162]. 

M.  Colo. — Tanquary  v.  Peo.,  26 
Colo.  A  631,  189  P  1118. 

111.— Peo.  V.  Witt,  19  111.  169:  Pate 
v.  Peo.,  16  III.  221;  Peo.  v.  Ogden, 
10  III.  A.  228. 

Ind. — SUte  V.  Inman.  7  Blackf. 
225. 

Iowa. — SUte  v.  Gorley,  2  Iowa  62; 
McKnIght  V.  U.  S.,  Horr.  444. 

Me. — State  v.  Folsom,  26  Me.  209. 

Mass. — WIngate  v.  Com.,  5  C^ish. 
446:  Com.  V.  Gordon,  15  Pick.  193; 
Com.  V.  Green,  12  Mass.  1. 

N.  H.— SUte  V.  Wheeler,  67  N.  H. 
611,  41  A  173  (holding  that  debt  Is 
the  proper  form  of  action  on  a  recog- 
nizance uken  In  a  police  court,  and 
not  flled.  and  made  of  record  In  the 
supreme  court). 

N.  T. — Peo.  V.  Blackman,  1  Den. 
632;  Peo.  v.  Young.  7  Hill  44;  Peo. 
V.  Van  Bps,  4  Wend.  237. 

Oh.— SUte  T.  Dally,  14  Oh.  91. 

Tenn. — 8UU  v.  Oasaaway,  11 
Humphr.  202. 

Tex.— 4Ute  r.  Warren,  17  Tex.  282. 

Vt. — SUte  Treasurer  v.  Cook,  6  Vt. 
282.  But  see  Hasen  v.  Smith,  1  Tyler 
106. 

"From  time  Immemorial,  two  reme- 
dies have  been  recognized  for  the  en- 
forcement of  a  forfeited  ball  recog- 
nisance; the  flrst  remedy  was  by  scire 
facias  directed  to  the  sureties,  re- 
quiring tbem  to  show  cause  why 
Judgment  should  not  be  entered  upon 
the  debt  acknowledged  In  the  recog- 
nisance, and  execution  issue  on  the 
Judgment;  the  other  remedy  was  by 
an  action  In  the  nature  of  debt." 
Tanquary  v.  Pea,  26  O>lo.  A.  631,  189 
P  1118,  1119. 

4S.  Cal. — Peo.  v.  HcReynolds,  102 
Cal.  308,  36  P  590;  Los  Angeles  Coun- 
ty V.  Babcock,  45  Cal.  252. 

Conn. — SUte  V.  Connolly,  72  Conn. 
607,  46  A  432. 

Fla. — Cheney  v.  Trammell,  05  Fla. 
461,  62  8  918  (two  remedies  provided 
under  Gen.  St.  [1906]  SI  3948, 
3949). 

Ind. — State  v.  Oaborn,  166  Ind.  886, 
58  NE  491:  McGuIre  v.  SUte,  124  Ind. 
538,  23  NB  85.  25  NB  11;  Frledllne 
v.  State.  93  Ind.  366;  Grlffln  v.  State, 
48  Ind.  258;  Glass  v.  State,  89  Ind. 
205;  Hannum  v.  State.  38  Ind.  32; 
Urton  v.  SUte,  37  Ind.  339;  McCHure 
V.  SUte,  29  Ind.  359;  Swinney  v. 
SUte,  16  Ind.  309:  State  v.  Vanval- 
kenburg,  15  Tnd.  .185. 

Iowa. — Lucas  County  v,  Wilson,  59 
Iowa  354,  13  NW  325;  Shelby  County 
V.  SImmonds,  33  Iowa  345;  Decatur 
dounty  V.  Maxwell,  26  Iowa  298. 

Ky. — Combs  v.  Com..  103  Ky.  286. 
45  8W  269,  20  KyL  129. 


Hlnn.— 8UU  v.  UcGulre.  42  IOdb. 
27,  42  NW  687. 

Mont.— SUte  v.  Wrote.  10  MenL 
200,  47  P  898. 

Nev. — SUte  v.  Murphy,  28  Nev. 
390,  48  P  628. 

Oh.— Calvin  v.  SUte,  12  Oh.  St 
60;  Kinney  v.  SUte,  13  Oh.  C:ir.  (X 
91,  7  Oh.  Cir.  Dec.  97. 

Okl  — McCoIgan  v.  Terr.,  6  OU.  687, 
49  P  1018. 

Or. — Metschan  v.  Grant  County.  14 
Or.  117,  58  P  80:  Colvig  v.  Klamath 
County.  16  Or.  244,  19  P  86;  Hannsli 
V.  Wells,  4  Or.  240. 

S.  D. — SUte  V.  NewBon.  8  a  D.  837, 
66  NW  468. 

Wis. — SUte  V.  Wettatein,  84  Wia 
234,  25  NW  34;  SUU  v.  Newton,  21 
Wis.  636. 

[al  In  Arkansas  the  proceeding  is 
as  follows:  Indorsement  of  forfei- 
ture upon  the  bond;  filing  the  bond  ao 
Indorsed  with  the  clerk  of  the  cir- 
cuit court;  Issuance  of  aummoni  bf 
such  clerk:  answer  by  the  ban  show- 
ing cause.  If  any,  why  the  flnal  Jndi- 
ment  should  not  be  entered  upon  tbi 
forfeiture,  with  right  of  appeal  te 
either  party.  Havis  v.  SUte,  fS  Aft. 
500.  87  SW  967:  Neal  T.  SUte,  61  Art, 
282,  32  SW  1069. 

[h]  Xa  Xadlaa  Tsnttocy  the  bmd 
and  the  order  of  forfeiture  are  treat- 
ed as  a  complaint,  the  practice  betas 
the  same  as  In  Arkansas.  Zufall  v. 
U.  S.,  1  Ind.  T.  638,  43  SW  760  (when 
It  was  held  that  a  bond  showing  (It 
the  obligation  of  the  principal  and 
sureties,  (2)  Us  conditions.  (3)  tbf 
signature  of  the  parties,  and  (4)  *t- 
knowledgment,  and  an  order  of  for- 
feiture thereof  showing  that  tk« 
principal  was  called  and  failed  to  an- 
swer and  made  default,  were  a  sufO- 
clent  declaration.  But,  although  tliit 
was  held  to  be  sufficient,  the  court 
suggested  that  It  would  l>e  better  i» 
use  a  regular  form  for  the  entry  of 
the  default,  and  prescribed  a  forai. 
with  the  suggestion  that  It  be  used  b 
all  cases  on  forfeited  bail  beads 
thereafter  arising). 

[c]  la  Xeataoftr  the  sUtatorr 
remedy  is  a  civil  action,  but  no  pleeO- 
Ings  ars  required  on  the  part  of  tb« 
sUte.    Being  a  civil  action,  an 

fieal  therein  depends  upon  the  amount 
n  controversy.  Lawrence  v.  Conu  *• 
SW  10,  26  KvL  455;  Speckert  v.  Coou 
111  Ky.  876,  03  SW  752,  28  KyL 
707. 

[d]  la  Qnsboo,  differing  from  tbe 
practice  in  other  provincea  t** 
modes  of  procedure  are  available  tot 
the  collection  of  recognizances  for- 
feited In  the  criminal  courts;  one  is 
by  means  of  the  ex  parte  judgncnt 
resulting  upon  the  entry  In  the  rec- 
ords of  the  superior  court  of  tkc 
province  of  Quebec  of  the  reo^- 
zance  and  certificate  of  default,  sm 
the  other  by  direct  action  at  the  bbK 
of  the  attorney-general  of  Canada,  or 
of  the  attorney-general  of  QoebM. 
or  of  other  officer  authorised  to  nc 
for  the  crown.  Rex  v.  BdwarOa 
19  DomLR  207,  23  CanCrCu  298. 

4a.  u.  6.  V.  Carmen,  It  l%iliniM 

455. 

[a]  Xa  ilslwiaia  under  Cr.  Ob8» 
S  4640,  allowing  persons  convlctw 
before  a  Justice  to  appeal  on  givtav 
bond  to  appear,  etc.,  and  I  4362,  pr*- 
scrlbtng  the  form  of  ball  bonds,  wrf 
making  a  statement  of  the  tern  of 
court  at  which  the  principal  is  » 
appear  a  part  thereof,  a  bond  on  *t- 
peal  from  a  conviction  before  a  Ju- 
tlce  which  does  not  sUte  the  tene  ^ 
court  at  which  the  principal  is 
appear  is  not  a  sUtutory  bond.  saA 
hence  cannot  be  enforced  by  tbe  sim- 
mary  remedy  for  the  mforeensBt  of 
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>  and  ohaxffsa  In  the  law  see  oumuUUve  AnnoUtlona.  same  tl 
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mode  of  procedure  is  prescribed  by  statute  it  should 
be  followed.*^ 
[$  338j   c  Snffidancy  of  Becord  as  Affecting. 

The  undertaking  being  the  basis  of  the  action,  it 
should,  in  connection  with  the  order  of  forfeiture, 
present  a  perfect  cause  of  action,  and  the  record 
should  show  the  recognizance  and  order  and  such 
other  essential  facta  as  may  be  necessary,*^  and 
should  also  show  a  compliance  with  statutory  re- 
quirements whieh  are  necessary  to  the  maintenance 
of  the  action,  such  as  a  certification  and  delivery 
of  the  recognizance.*^  Thus  it  has  been  held  that 
a  proper  judgment  nisi  of  the  forfeiture  of  a  recog- 
nizance must  be  entered  of  record  before  any  steps 
can  be  taken  to  enforce  payment  thereof.^*'  But, 
although  the  record  may  be  incomplete,  it  may  be 
perfected  by  amendment,  and  scL  fa.  may  issue  on 
the  amWded  reoord.'^ 


[i  339]   2.  Time  to  Sue  and  Limitations."  An 

action  against  bail  upon  a  forfeited  recognizance 
generally  cannot  be  commenced  until  after  the  ad- 
jonmment  of  the  term  of  court  at  whieh  the  for- 
feiture occurred."' 

340]  ,3.  Sefensee."  Defendant  is  not  pre- 
cluded by  an  order  of  forfeiture  from  making  any 
defense  whieh  he  was  entitled  at  any  time  to  make 
and  such  pleas  as  their  principal  could  urge  are  also 
available  to  the  sureties  as  a  defense  in  an  action 
to  enforce  their  liability.""  The  defense  which  a 
surety  may  interpose  in  an  action  on  a  forfeited 
recognizance  must,  to  be  sufficient,  show  such  facts 
and  valid  reasons  as  will  excuse  nonperformance  of 
the  condition  of  the  obligation  or  such  other  facts 
as  will  show  that,  by  reason  thereof,  judgment 
of  forfeiture  should  not  be  made  absolute.*'  Thus 
it  may  be  aet  up  as  a  defoise  that  the  reoognizanoe 


statutory  bonds.  Tolleson  v.  State, 
139  Ala.  159,  35  S  997. 

[b]  A  moUoa  iiiftT'  1w  nUBdant  to 
permit  a  recovery  without  the  for- 
mality of  any  plea.  State  t.  Hay,  7 
La.  78. 

[c]  WBmxoMij  JndfmMits  without 
service  of  process  or  notice  are  au- 
thorlMd  by  statute  In  some  states. 
Lang  V.  Peo.,  14  Mich.  489;  Peo.  v. 
Quleg.  69  N.  Y.  88;  U.  S.  v.  Carmen, 
13  Philippine  455. 

47.  Conner  v.  State,  30  Tex.  94 
(holding  that  Code  Cr.  Froc  arts  408, 
409.  presorlblnff  the  mode  of  pro- 
cedure against  sureties  of  a  party  In- 
dicted for  a  misdemeanor,  who  ap- 
peals and  forfeits  his  recognisance, 
mnst  be  strictly  followed). 

48.  Zufall  V.  U.  S.,  1  Ind.  T.  CSS, 
43  SW  760:  Bonner  v.  Com..  102  SW 
247,  31  KyL  302;  Com.  v.  Gilbert,  6 
KyL  183;  State  v.  Miller.  58  Vt.  21, 
4  A  418. 

[al    The  reooxd  shoald  oontaln  <1> 

a.  memorandum  of  the  recognisance. 
Sargeant  v.  State,  16  Oh.  267.  (2)  But 
It  has  been  held  unnecessary  for  the 
transcript  to  show  that  defendant 
waived  an  examination  or  that  there 
was  a  judgment  of  committal  against 
him.  State  v.  WUcox,  59  Mo.  176. 
(S>  And  an  omission  of  the  record  of 
tbe  recognisance  may  be  supplied  by 
a  set.  fa.  Peo.  v.  Baughman,  18  III. 
152. 

tt>]  Oyer—- In  a  proceeding  by  scl. 
frt.  upon  a  recognisance  given  in  a 
criminal  proceeding,  oyer  of  the  re- 
cognisance and  of  the  record  upon 
which  It  Is  founded  may  be  demand- 
ed. State  V.  Dorr,  69  W.  Va.  188,  58 
SB  120,  115  AmSR  915,  8  AnnCas 
1016. 

[c]  miMT*  a  oopy  of  the  reoonl- 
KMW*  la  filed  witb  the  oomidalni,  a 

certificate  of  the  Justice  showing  the 
forfeiture,  or  a  copy  thereof,  need  not 
be  filed.  Oaohenhelmer  v.  State.  H 
Ind.  91.  » 

40.  Connor  v.  Peo./  4  Colo.  134:- 
Rayffor  v.  Peo.,  27  111.  190.  But  see 
Com.  V.  Hart,  B  Pa.  Dlst.  109,  17  Pa. 
Co.  148. 

[a.]  Bot  tt  ham  hMa  held  auuoes- 
ssvy  to  show  tliat  a  recognizance  has 
been  filed  In  court  In  order  to  main- 
tain an  action  on  It.  u.  s.  v.  El- 
(jredsre.  6  Utah  161,  13  P  673.  But  see 
OavlB  V.  State.  5  Blackf.  (Ind.)  374. 

fbj  A  statnto  as  to  ntry  of  re- 
oogntaano*  on  record  providing  that 
it  "shall  be  considered  as  of  record 
in  such  court,  and  proceeded  on  by 
pr-oceas.  issuing  out  of  said  court.  In 
Che  same  manner  as  If  such  recognl- 
uince  had  been  entered  Into  before 
'aid  court,"  does  not  require  that  an 
ictlon  of  debt  on  such  a  recognisance 
(tiall  be  commenced  by  process  Ibsu- 
out  of  such  court.  State  t.  West, 
t  Oh.  8t.  509,  511. 

SO.  Peacock  t.  Peo.,  83  III.  331: 
Cubank  v.  Peo.,  50  III.  49<;  Cable  v. 


Peo..  40  HI.  467;  Conner  v.  Peo.,  20  III. 
381;  Peo.  v.  Witt,  19  111.  169;  Kennedy 
v.  Peo.,  15  111.  418;  Bacon  v.  Peo.,  14 
111.  312;  Peo.  v.  Race,  2  111.  A.  563: 
Baldwin  v.  State,  126  Ind.  24,  25  NB 
820;  McOuire  v.  State,  124  Ind.  536, 
23  NB  85,  25  NE  11;  Andreas  v.  State, 
3  Blackf.  (Ind.)  108;  Ditto  v.  State,  30 
Miss.  120.    See  also  supra  S  320. 

[a]  Proof  of  default  by  the  rec- 
ord is  required  in  an  action  of  debt 
the  same  as  when  the  proceeding  Is 
bj  scl.  fa.    State  t.  Gorley,  2  Iowa 

SI.  Com.  T.  McNeill,  19  Pick. 
(Mass.)  127.  To  same  effect  State  t. 
Cherry,  13  N.  C.  S50. 

[a]  The  state's  eonasel  ■konU 
MMaA  and  tomffk  a  SuAgmmHk  alsl 
before  trial  thereon,  and  it  1b  too 
late  after  verdict  and  iudiroent  for 
defendant.  Robertson  T.  State,  14 
Tex.  A,  211. 

6S.  See  generally  Ziimltations  of 
Actions  [25  Cyc  963]. 

nme  of  iMBaaoe  and  retnxm  of  eoL 
fa.  see  Infra  S  344. 

63.  Olass  V.  State,  39  Ind.  205 
(holding  that  this  rule  applies  to 
criminal  courts  that  hold  but  two 
terms  In  each  year);  State  v.  Moore, 
26  Ind.  246;  State  v.  Smith,  83  Kan. 
240,  111  P  184  (holding  that  Gen.  St. 
[1909]  t  6729  [Code  Cr.  Proc  I  15S], 
providing  that  an  action  upon  a  re- 
cognisance shall  not  be  brought  until 
after  adjournment  of  the  court,  does 
not  apply  to  a  recognisance  given  for 
the  appearance  of  a  defendant  before 
a  Justice  of  the  peace,  although  S 
6620  (146)  provides  that  euch  re- 
cognisance shall  be  certified  to  the 
district  court,  and  that  like  proceed- 
ings shall  be  had  thereon  as  upon 
the  breach  of  the  condition  of  recog- 
nisance for  appearance  before  that 
court,  the  bond  being  certified  to  the 
district  court  merely  for  permanent 
preservation,  as  a  part  of  the  flies  of 
a  court  of  record);  Morehead  v.  State, 
20  Kan.  636. 

54.  Sefeota  In  Indictment,  infor- 
mation, or  oomplalnt  aa  not  oonattF. 
tatlaf  a  defease  see  supra  fi  248. 

65.  State  v.  Wooley,  2S  Ga.  235. 

66.  State  v.  Bugg,  6  Rob.  (L.a.)  63. 
Compare  Louisiana  S.  P.  C.  C.  v. 
Moody,  52  La.  Ann.  1816,  28  S  224. 

S7.  Ala. — Ringeman  v.  State,  1S6 
Ala.  131,  34  S  351. 

Colo, — Tanquary  v.  Peo.,  25  Colo. 
A.  531,  139  P  1118  (holding  that  a 
plea  or  answer  stating  facts  showing 
that  flnal  Judgment  should  not  be 
entered  Is  sufflcient  as  a  defense). 

Ky. — Thomas  v.  Com.,  1*  KyL  334. 

Mo. — State  V.  Peyton,  32  Mo.  A. 
522 

dkl.— Kelly  v.  State,  145  P  319 
(holding  that  an  allegation  of  the 
answer  In  an  action  on  a  forfeited 
bail  bond  that  defendant  was  not 
guilty  of  any  offense  and  that  the 
petition  did  not  show  his  guUt  pre- 


sented no  defense);  State  v.  Drake, 
40  Okl.  538,  139  P  976  (holding  that, 
in  an  action  on  a  forfeited  bond,  the 
bail  will  not  be  exonerated,  unless 
the  performance  of  the  condition  was 
rendered  Impossible  by  the  act  of 
Qod,  the  act  of  the  obligee,  or  the  act 
of  the  law). 

Utah. — State  v.  Davis,  27  Utah  868, 
75  P  857  (denial  of  crime  without 
merit). 

[a]  Inflloleat  defeases. — (1)  That 
defendant  was  accused  of  an  offense, 
but  another  was  arrested  and  recog- 
nized under  defendant's  name  and  de- 
faulted, on  scl.  fa.  against  defend- 
ant. State  V.  Messier,  105  Me.  210, 
74  A  18,  134  AmSR  541.  (2}  The  fact 
that  defendant  was  at  the  time  In 
custody  on  a  similar  charae  In  an- 
other county  la  a  legal  defense  to  a 
forfeiture  of  his  ball  bond,  where  be 
subsequently  appears  and  responds  to 
the  accusation  against  him.  Woods 
v.  State,  51  Tex.  Cr.  595,  103  SW  896. 
See  also  Moore  v.  State,  (Tex.  Cr.  A.) 
106  SW  358.  (3)  Where  a  prosecu- 
tion is  continued  to  the  next  term, 
and  defendant  Is  Informed  that  he 
may  depart  In  conformity  thereto,  It 
is  error  to  set  aside  the  continuance 
and  try  the  case  at  the  same  term, 
and  an  answer  in  a  suit  on  defend- 
ant's recognizance,  setting  up  the 
continuance  and  attendant  circum- 
stances, is  a  good  defense.  State  t. 
Whitsell,  E6  Mo.  430. 

[b]  XBmllleleat  Maasea^(l)  Un- 
constitutionality of  statute  giving 
right  of  action  on  bond.  U.  S.  v.  Du 
Faur,  187  Fed.  812,  109  CCA  572;  Peo. 
T.  Rubright.  ISO  111.  A.  628  (on  which 
charge  was  based):  Louisiana  S.  P.  C. 
a  V.  Moody,  52  La.  Ann.  1815,  28  S 
224.  (2)  Flight  or  concealment  of 
principal  to  avoid  arrest  on  same  or 
another  charge.  State  v.  Osborn,  155 
Ind.  3S5,  68  NB  491.  (3)  Infancy  of 
the  principal.  Starr  v.  Com.,  7  Dana 
( Ky. )  243.  ( 4 )  Officer's  noncom- 
pliance with  statute  in  making  a  ver- 
bal order  releasing  defendant  on  ball. 
SUte  V.  LagonI,  30  Mont.  472,  78  P 
1044.  (6)  A  previous  prosecution  for 
the  same  offense  which  has  been 
terminated  by  a  nolle  prosequi. 
Archer  v.  Com.,  10  Gratt.  (51  Va.) 
627.  (6)  Pendency  of  another  prose- 
cution. U.  S.  v.  Eldrege,  5  Utah  189, 
14  P  42.  (7)  That  .the  bond  was  not 
justified  before  designated  officers. 
Shriver  v.  State.  32  Okl.  507.  122  P 
160.  (8)  That,  after  the  forfeiture 
of  the  recognisance  and  before  the 
commencement  of  the  action,  de- 
fendant was  arrested  upon  a  bench 
warrant  issued  upon  the  same  Indict- 
ment, and  that  he  thereupon  entered 
into  another  recognizance  to  appear 
and  answer,  the  conditions  of  which 
he  fully  kept  and  performed.  Peo. 
V.  Anable.  7  Hill  (N.  T.)  38).  (9) 
That  crime  was  committed  In  another 
county.    State  v.  Ostrarn,  16(  Ind. 
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vas  executed  nnder  duress,**  that  the  bond  was 
conditioned  for  appearance  at  no  fixed  day  before 
a  tribunal  which  had  no  existence,**  or  that  a 
judgment  has  alreach'  been  rendered  against  him  on 
the  same  bond.**  But  he  cannoti  in  defense  to 
such  action,  impeach  the  record  of  forfeiture,*^  or 
the  entry,*'  or  the  verity  of  the  recognizance.** 

[i  341]  4.  Jvrisdictioii  and  Venue.  The  juris- 
diction of  an  action  on  a  bul  bond  or  recognisance 
is  generally  regnlated  by  statute.**  But  the  juris- 
diction may  depend  u^n  the  view  which  controls 
in  the  particular  jurisdiction  as  to  the  nature  of  the 
action,  that  is,  whether  it  is  an  original  action,  in 


SS5,  68  NB  491.  (10)  Statute  of  limi- 
tations as  to  forfeitures  or  penalties. 
State  V.  Robb,  1ft  Ind.  413.  (11)  That 
statute  of  limitations  had  run  agatnet 
the  offense.  U.  S.  v.  Dunbar,  88  Fed. 
151.  27  CCA  4S8.  (12)  That  there 
irould  be  no  liability  on  the  bond 
until  the  expiration  of  a  year,  this 
being  the  limitation  of  time  pre- 
scribed by  a  statute  against  a  sheriff 
on  liability  Incurred  by  him.  Tinker 
V.  City  Trust,  etc^  Co.,  27  Misc.  23, 
67  NTS  910,  29  NTClvProc  67.  (13) 
Appearance  or  discontinuance  after 
forfeiture.  V.  S.  v.  McGlashen,  68 
Fed.  68?  [rev  on  other  grounds  71 
Fed.  434,  18  CCA  172];  State  v. 
Drake,  40  Okl.  538,  139  P  976.  (14) 
Surrender  of  the  principal  where  the 
surety  did  not  appear  when  the  for- 
feiture was  taken,  or  make  applica- 
tion to  be  relieved  therefrom.  Ed- 
wards V.  SUte,  39  Okl.  606,  136  P 
677.  (16)  Satisfaction  by  defendant 
of  a  Judgment  in  favor  of  the  com- 
monwealth after  forfeiture.  Oahes 
T.  Scott.  7  KyL  287.  (16)  An  order 
dlsmlsslnjg  a  prior  proceeding  on  the 
same  bond  "without  prejudice."  Com. 
T.  Nlmmo.  supra.  (17)  A  respite  by 
the  governor  not  relied  on  by  plead- 
ing. Brown  v.  Com,,  4  Mete.  (Ky.) 
221.  (18)  Death  of  the  principal  after 
forfeiture.  State  v.  McNeal,  18  N.  J. 
L,  333.  (19)  Error  in  judgment  under 
which  a  recognisance  was  taken,  un- 
less the  judgment  was  void.  Harris  v. 
State,  54  Ind.  2.  <20)  That  the  prose- 
cuting attorney  was  related  to  the 
accused,  where  he  was  out  of  office 
and  a  new  solicitor  was  acting  when 
the  case  was  heard.  Salter  v.  State, 
126  Oa.  760.  64  8E  «8fi.  (21)  That 
the  principal  Is  out  of  the  state,  or 
had  been  taken  In  custody  by  the 
state's  authority,  unless  at  the  time 
of  forfeiture  he  was  under  arrest, 
or  had  been  taken  away  from  the 
sureties,  and  was  being  held  by  au- 
thority of  the  state.  Moore  v.  State, 
(Tex.  Cr.  A.)  108  SW  858.  (22)  That 
recognizance  Is  several  and  action 
Joint.  (Sedney  v.  Com.,  14  Gratt.  (56 
Va.)  818.  (23)  That  the  magistrate 
who  took  the  recognizance  had  no 
Jurisdiction,  based  upon  facta  dehors 
the  record.  Walllngford  v.  Hall,  45 
Conn.  850.  See  also  Simmons  v.  Kel- 
ly, 39  N.  J.  U  438.  (24)  A  discharge 
In  bankruptcy.  Com.  v.  Anderson,  10 
Kv.  Op.  701.  (25)  Where  one  charged 
with  a  felony  gave  a  bond  without 
raising  the  question  that  the  amount 
fixed  was  not  fair,  and  thereby  ob- 
tained his  discharge  from  custody, 
neither  he  nor  his  sureties  could 
escape  liability  on  the  ground  that 
the  entry  fixing  the  amount  of  ball 
was  operative  only  for  the  term  at 
which  it  was  made,  under  Bums  An- 
not.  St.  (1908)  S  1995,  requiring  that 
the  order  fixing  the  amount  shall  be 
made  on  the  first  day  of  each  term. 
Axtell  V.  State,  43  Ind.  A.  735,  86  NE 
1000;  Axtell  v.  State,  43  Ind.  A.  131, 
86  NE  999. 

[c]  rear  en  the  part  of  the  m>- 
eoMd  (1)  of  Injury  or  mob  violence 
is  no  defense  (Sugarman  v.  State,  28 
Ark.  142;  Pleenor  v.  State,  68  Ind. 
166),  (2)  unless  It  appears  that  the 


proper  authorities  were  applied  to  for 
protection  which  they  failed  to  ex- 
tend  (Weddlntton  v.  Com.,  79  Ky. 

682). 

[d]   WUkamm  oT  pElaelp«a  (1)  Is  no 

defense  (Plercy  v.  Peo.,  10  111,  A. 
219;  Thomas  v.  Com.,  14  KyL  S84: 
Hlnes  V.  Stat&  39  Okl.  «38.  139  P 
592:  State  v.  Hlnes.  87  Okl.  198.  131 
P  688,  AnnCasl915B  431  and  note; 
State  V.  Edwards,  4  Humphr.  (Tenn.) 
226),  (2)  unless  It  was  of  such  a 
character  that  he  could  not  have  ap- 
peared at  the  proper  time  without  Im- 
minent pern  to  his  life  (Rlngeman 
V.  State,  136  Ala.  131,  34  5  351;  Hop- 
kins V.  Com..  6  KyL  419).  (3)  In 
Texas,  where  on  scl.  fa.  on  a  for- 
feited ball  bond  the  defense  of  sick- 
ness of  principal  Is  pleaded  and 
proved  without  contradiction.  It  Is  a 
good  defense,  under  Coda  Cr,  Proc. 
art  452.  Strey  v.  State,  (Tex.  Cr.  A.) 
27  SW  137.  See  also  supra  H  294, 
330. 

[a]  fltehBMB  of  Hhm  |utlo*  before 
whom  the  accused  was  to  appear, 
which  prevented  his  being  at  his  of- 
fice on  the  day  specified,  may  be  a 
defense  where  accused  was  prepared 
(o  appear.  Neal  v.  State,  «1  Ark.  282, 
32  SW  1069. 

68,  Champlaln  v.  Peo.,  2  N.  T.  82. 
To  same  effect  Peo.  v.  Robb,  98  Mich. 
397,  67  NW  257.  But  see  Plummer  v. 
Peo.,  16  III.  358,  359  (where  it  was 
said:  "It  seems  to  be  a  well  settled 
principle  of  law,  that  sureties  cannot 
plead  the  duress  of  the  principal. 
Although  the  principal  may  have 
been  constrained  to  execute  the  re- 
cognlEance  by  means  of  the  duress, 
yet  the  sureties  were  under  no  such 
restraint"). 

5».   Coleman  t.  state,  10  Md.  168. 

eO.  state  V.  Harrison,  38  I<a.  Ann. 
299.  Compare  I.eary  v.  U.  S.,  170  Fed. 
941.  96  OCA  151  (holding  that.  In  an 
action  in  a  federal  Court  against  a 
surety  in  a  recognisance  given  in  an- 
other district  and  there  duly  es- 
treated, that  the  record  pleaded  and 
introduced  to  show  such  fact  also 
shows  that  a  Judgment  there  entered 
against  the  surety  was  void  for  want 
of  Jurisdiction  over  his  person,  is 
immaterial,  the  action  not  being 
based  on  the  Judgment,  but  on  the 
recognisance  which  was  not  merged 
therein). 

61.  Calvin  V.  State.  12  Oh.  St.  80. 
See  also  Peo.  v.  Wolf,  16  Cal.  385 
(where  It  was  held  that  the  decision 
of  a  court  that  a  bond  has  been  for- 
feited cannot  be  revised  In  an  action 
on  the  bond  In  another  court):  and 
supra  I  321.  But  see  State  v.  Hind- 
man.  169  Ind.  686,  «5  NE  911  (where 
the  record  was  attacked  on  cross- 
examination). 

es.  State  V.  Wenzel,  77  Ind.  428; 
Com.  T.  Kanenhelmer.  25  Legint  (Pa.) 
124. 

63.  Peo.  V.  Watkins,  19  HI.  117. 

64.  Manning  v,  Weyman,  99  Ga. 
67,  26  SE  58  (Judge  of  superior 
court)'  State  v.  Johnson.  132  La.  11. 
60  S  702;  State  t.  Quattlebaum,  67 
8.  C  208,  46  SE  162  (holding  that, 
under  Cr.  CoA«  I  86,  providing  that 
the  court  of  general  sessions  shall 


which  ease  the  jurisdictifm  of  the  court  may  be  de- 
termined by  the  amount  demanded,**  or  whetiier  it 
is  a  civil  or  criminal  proceeding,  and,  sJthougfa  it 
is  generally  r^arded  as  a  civil  proceeding**  to  U 

Erosecnted  in  a  court  having  eivil  jurisdiction,*'  it 
as  been  held  to  be  erimind  in  its  ehaneto',  u 
far  as  the  jurisdiction  of  the  court  is  concerned,** 
but  to  be  proseeuted  nnder  the  rolu  of  civil  proeB> 
dure.**  Aside  from  these  factors,  however,  It  hu 
been  held  that  the  proceedings  ihonld  be  in  tin 
court  where  appearance  was  required  by  the  ecnuH* 
tion  of  the  recognizance/**  and  that  a  eoort  with 
authority  to  take  a  recognizance  has  Jurisdiction  of 

have  Jurisdiction  of  the  ault  on  * 
forfeited  recognlsanee.  the  court  ox 
common  pleasls  without  Juruffi«tlim 
of  such  action). 

taf    Vadw  V.  «t.  s  m 

provtdlnr  that  the-  supreme,  drealt 
ana  district  courts  shall  have  power 
to  Issue  writs  of  scL  fa.  agreeable  to 
the  usages  and  principles  of  law,  the 
district  court  has  Jurisdiction  to  Is- 
sue such  writ  to  enforce  a  forfeited 
recognizance  or  bail  bond.  Kirk  t. 
U.  S.,  131  Fed.  381  [aff  137  FM.  7S3, 
70  CCA  187  (afr  204  U.  8.  S88.  S7  SCt 
788.  51  L.  ed.  671)]. 

[b]  Bonds  taken  In  %  }wtSee^ 
oonrt  (1)  may  be  enforced  In  the 
court  of  common  pleaa  (Hawkins  t. 
State,  24  Ind.  288),  (2)  In  the  dis- 
trict court  (State  v.  Emerson.  It 
Iowa  206).  (3)  or  in  the  circuit  court 
(State  v,  Inman,  7  Blackf.  (Ind.)  2!S; 
Ross  V.  State,  6  Blackf.  (Ind.)  815). 
(4)  And  the  court  of  common  pleu 
may  enforce  those  taken  before  a 
municipal  court.  Com.  UcNellL  19 
Pick.  (Mass.)  127. 

[c]  In  ITsw  Tozk  a  bond  taken  in 
the  court  of  oyer  and  terminer  has 
been  enforced  in  the  supreme  conrL 
Peo.  V.  Van  Bps,  4  Wend.  «87. 

[d]  la  VenniqrlnaU  (1)  a  suit  on 
a  forfeited  ball  bond  must  be  brought 
In  the  quarter  sessions.  Com.  t. 
Heeser.  19  Pa.  Super.  1.  (2)  Bonds 
taken  before  a  magistrate  may  be  en- 
forced In  the  court  of  quarter  ses- 
sions. Com.  V.  Duffy.  11  Phlla,  371 
(3)  But  a  court  of  common  pleas  wai 
held  to  have  Jurisdiction  of  an  actlm 
on  a  recognisance  forfeited  before  a 
city  recorder.  Sturgeon  v.  Com..  19 
Pa.  Gas.  305,  14  A  41. 

•6.  Blackwell  v.  State.  8  Ark.  32t 
(holding  that  a  sci.  fa.  on  a  recogni- 
zance Is  In  the  nature  of  an  origliial 
action,  and  that  the  circuit  court  has 
no  Jurisdiction  to  issue  the  writ 
where  the  sum  demanded  is  lem  thaa 
one  hundred  dollars). 
66.  See  supra  {  837. 
•T.  State  V.  Ktrnie.  89  N.  H.  129. 
68.  Abdiott  V.  State.  4S  Tex.  Cr. 
614.  78  8W  510;  Gaasaday  States  4 
Tex.  A.  96.  See  also  HntxAlnn  v. 
SUte,  24  Tex.  A  242,  S  SW  «4. 
•  6t,  Abbott  V.  State.  46  Tex.  Cr. 
614,  78  SW  610  (holding  thnt.  whfle 
in  this  state  a  scl.  fa.  proceeding  ta 
of  a  criminal  character  so  far  as  to 
give  the  court  of  criminal  aiipeali 
jurisdiction,  the  trial  thereof  Is  rega- 
lated  by  the  civil  procedure).  8m 
also  supra  !  387. 

TO.  Ark. — Cauthron  v.  State.  4S 
Ark.  138. 

Qa. — Cooper  v.  State,  17  Ga,  427. 
Iowa. — State  v.  Emeraon.  If  Jon 
206. 

Ky. — Williamson  v.  Com..  1  Ky.  Cfr 

673. 

OK — State  v.  Byrne,    s   Oh.  Dee 

(Reprint)  302. 

Tex. — Garner  v.  Smith.  40  Tex.  MS: 
General     Bonding,     etc..  Ins. 
V.   State.   73  Tex.  Cr.   «4S,    1«5  ST 

615. 

[al   Bnt  In  other  JvrtedSetlaM  thr 

rule  prevails  that  scl.  fa.  must  Ism 
from  the  court  which  is  in  possee- 
slon  of  the  record  or  recognlnDt* 
upon  which  It  Issues.  State  v.  Brown. 
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sei.  fa.  to  eoforee  the  same.^^  In  some  oaaes  the 
juriBdiction  may  also  depend  upon  the  residenoe  o£ 
defendaiitB.^^ 

A  chu^  of  vonne  of  the  action  in  which  the 
bond  or  recognizance  was  given  may  require  an  ao- 
ticm  thereon  to  be  brought  in  the  court  to  which 
the  action  was  transferred.^' 

[i  3^]  6.  FutlMH-ft.  PUiatUtB.  An  action  on 
a  forfeited  bail  bond  w  reeoeniunce  may  be 
brought  in  the  name  of  the  people,  or  of  the  state 
or  turitory/*  altlwugh  the  statute  provides  that 
the  aetion  most  be  brought  in  the  name  of  the  real 
party  in  interest/'  (md  although  the  money  when 
oolleoted  is  to  go  to  the  icounty  or  some  other  de- 
putraent  of  tbe  state  government."  The  action 
may  also  be  brought  in  the  name  of  the  oounty/^ 
although  the  bond  or  rac<^isanee  runs  to  the 
stat&"  It  has  also  been  held  that  it  may  be 
brou^t  in  the  name  of  the  prosecuting  attorney;^" 
and,  where  the  recovery  is  for  the  use  and  bene- 
fit of  a  city,  tiie  action  may  be  by  the  city  attor- 
ney." 

Bdator.   But  it  has  been  held  that  it  need  not 


41  Ife.  B«S:  state  t.  BmUh.  8  lie. 
<2;  State  t.  Klnne.  8»  N.  H.  12». 
jb]  oonxt  w1wr«  mUob  la  paadliv. 

—Under  Vt.  St.  t  E088,  vlvlnv  iurta- 
dictlOD  of  actions  to  recover  on  for- 
feited recoynisanceB  to  no  other 
court  than  that  In  whloh  the  action 
Is  pending,  a  city  court  had  no  juriB- 
diction of  an  action  to  recover  on  a 
forfeited  recognlsanoe  taken  In  a 
proMcutlon  in  such  dty  court,  on  ap- 
peal to  the  county  court.  State  v. 
Dwyer,  70  Vt.  »e,  89  A  689. 

71.  State  V.  Caldwell,  184  Mo.  6D», 
28  SW  4:  State  v.  Quattlebaum.  «7 
8.  C.  208.  45  SS  162.  See  also  Peo- 
ple V.  Backman.  1  HowPr  (N.  T.)  221 
(where  U  was  held  that  the  action 
ehouM  be  brou^t  in  the  court  In 
wblch  it  wai  taken  and  which  had 
Jurlsdioti<m  of  defendants). 

TB.  FeoL  V.  Blaokman,  1  Den.  (N. 
T.)  832;  Djrehea  v.  State,  84  Tex. 
MS  (holding  that  the  scl.  fa.  may  is- 
sue to  any  county  where  defendant  re- 
sides, and  need  not  recite  hla  resi- 
dence therein).  But  see  Cooper  v. 
State,  17  Oa.  437. 

Ca]  Wlwn  a  maemtr  on  a  ball  bond 
resides  la  anotbev  dlstdot  from  that 
in  which  the  bond  was  filed,  and  re- 
mains In  the  district  of  his  domi- 
cile, his  personal  liability  on  the 
I>ond  cannot  be  established  In  any 
other  district  than  that  where  he  re- 
sides. Kirk  V.  U.  S..  131  Fed.  331  [aff 
137  Fed.  753.  70  CCA  187  (aff  204 
U.  S.  688,  2T  set  788,  Kl  L.  ed.  671)]. 

Cb]  wmes  soL  fik  apon  a  rseofni- 
mmauf  Is  aot  the  oomnsaoMmBfe  of  a 
mutt,  wUhtn  the  statute  prohibiting 
flults  from  belne  brousht  out  of  the 
county  where  tne  oonalvnors  reside, 
and,  since  the  reoognisanee  must  be 
prosecuted  in  the  county  where  taken, 
a.  scL  fa.  may  run  Into  any  county 
where  defendants  or  any  of  them  re- 
side.   Crlsman  v.  Peo..  8  III.  361. 

T3.  Lucas  County  v.  Wilson,  S9 
Iowa  854,  18  NW  325;  Decatur  Coun- 
ty V.  Maxwell,  26  Iowa  398. 

[a]  wbere  the  veaae  of  a  orisi- 
Istsl  nroseentloa  la  ohasred,  and  on 
defenoant's  failure  to  appear  his  re- 
coarnisance  Is  forfeited,  the  circuit 
court  of  the  county  to  which  the 
venue  Is  changed  has  authority  not 
onljr  to  enter  jud^ent  of  forfeiture 
but  also  to  Issue  a  writ  of  scl.  fa. 
thereon  to  the  sheriff  or  marshal  of 
tbe  county  In  which  the  proceedlnc 
orls^Inated.  State  v.  Baushman,  (Mo. 
A.)    74  SW  433.  "  v 

T4L  Cal. — People  v.  Ds  Felancenl, 
«3  Cal.  409. 

_^  Ids — -Peo.  V,  Sloper,  1  Ida.  168; 
Psf».  w.  Buffbee,  1  Ida.  88. 


lad. — ^Hawkins  State, 
288. 

Hont — Terr.  v.  Hildebrandr  2  Hont 
436. 

Oh.— Gamble  v.  SUte,  21  Oh.  St 
183  (without  joining  the  name  of  the 
county  for  whose  twneflt  It  Is  prose- 
cuted); Chandler  v.  Scioto  County,  2 
Oh.  Dec.  (Reprint)  112,  1  WestL 
Month  401. 

Okl.— Kelly  v.  State,  145  P  819 
(holding  that,  under  Comp.  Ia  [1909] 
S  7112,  a  suit  on  a  forfeited  bail  bond 
Is  properly  Instituted  by  the  county 
attorney  In  the  name  of  the  state 
against  defendant  and  his  sureties); 
Southern  Surety  Co.  v.  State,  34  Okl. 
78L  127  P  409;  McColsan  v,  Terr.,  5 
Okl.  B67,  49  P  1018. 

S.  D.— State  v.  Newson,  8  S.  D. 
327.  66  NW  468. 

wash. — AInsworth  v.  Terr.,  8 
Wash.  T.  270,  14  P  S90. 

[a]  Mnettag  IssUtatlmi  of  ae- 
ttos^n  Utah,  under  Sess.  L.  (1901) 
c  69.  the  district  court  has  authority 
to  direct  the  district  attorney  to  In- 
stitute an  action  on  a  forfeited  ball 
bond.  SUte  V.  Davis,  27  Utah  868, 
75  P  857. 

7B.  Terr.  V.  HUdebrand,  2  Mont 
426. 

76.  Chandler  v.  Scioto  County,  2 
Oh.  Dec  (Reprint)  112.  1  WestL 
Month  401  (althougn  the  penalty  re- 
covered is  to  be  paid  into  the  county 
treasury). 

[a]  Jjtltoiigit  the  moBsj  wIma 
leoted  may  go  to  «he  ooantj,  the  ac- 
tion on  a  forfeited  recognisance  ex- 
ecuted to  the  state  may  nevertheless 
be  brought  In  the  name  of  the  state 
where  It  la  provided  by  statute  that 
an  action  may  be  brought  In  the  name 
of  the  trustee  of  an  express  trust. 
State  V.  Wettsteln.  64  Wis.  284,  26 
NW  34.  To  same  effect  State  v.  New- 
son,  8  S.  D.  327,  66  NW  468. 

77.  Elrage  v.  Greenlee  County,  16 
Ariz.  159,  141  P  575  (holding  that 
under  Pen.  Code  [19181  !  1430,  pro- 
viding that  the  amount  of  a  forfeited 
ball  undertaking  shall  be  paid  Into 
the  county  treasury,  and  {  1215  au- 
thorising the  county  attorney  to 
bring  an  action  upon  such  undertak- 
ing, the  action  Is  properly  brought  in 
the  name  of  the  county);  Peo.  V.  De 
Pelanconl,  63  C^al.  409;  Mendocino 
County  V.  Lamar,  30  Cal.  627;  Shelby 
County  V.  Simmonds.  33  Iowa  345; 
Ibtlheur  County  v.  Carter.  52  Or.  616, 
98  P  489. 

TB.  Shelby  County  v.  SImraonds, 
38  Iowa  345;  Malheur  County  v.  Car- 
ter, 68  Or.  616,  98  P  489. 

n.   Hannah  y.  Wells,  4  Or.  249. 


be  brought  at  the  relation  of  anybody,  and  that  the 
name  of  the  relator  if  inserted  may .  be  stricken  out 
on  motion.^^ 

[i  343]  b.  Defendants.  The  sci.  fa.  may  be 
either  joint  or  several  as  to  defendants.^'  The 
action  may  be  against  the  sureties  onl^,"  against 
several  of  the  cogmzorSf  in  one  recognizance^**  or 
against  each  of  the  obligors  in  a  bond.*'  Where, 
however,  the  recognizance  is  several  as  to  the 
obligors, .  a  joint-  sci.  fa.  agiunst  them  cannot  be 
maintained,"'  and  the  principal  and  each  surety 
may  be  sued  separately.'^  Where  a  person  other 
than  the  one  accused  is  urrested  and  gives  a  recog- 
nizance and  defaults,  he  should  be  joined  aa  defend- 
ant, and  if  he  is  not  the  sureties  cannot  be  held 
because  of  the  nonjoinder  of  the  real  principal.^" 

[i  344]  6.  FrocesB— a.  Bdie  Faciaft-(l)  Time 
of  Twwiance  and  Betnnu  The  time  when  sci.  f^.  on 
a  forfeited  bail  bond  or  recognizance  should  be 
issued  and  made  returnable  is  generally  regulated 
by  tbe  statutes  or  rules  of  practice  in  the  particu- 
lar jurisdictions.*"  In  most  states  the  rule  prevails 
that  the  sci.  fa.  should  be  brought  aftw  the  ad- 
84  Ind. 


80.  New  Orleans  Second  Munici- 
pality V.  Labatut,  8  Rob.  (1^.)  33; 
State  V.  Desforpcs.  5  Rob.  (Tm.)  2T>Z. 

Ta]  Commissioner  of  public  chari- 
ties.—Tn  New  York  nii  act  ion  on  a 
forfeited  bail  liond  given  on  a  charge 
Of  al>anrloniiieril  of  wife  and  child 
umlfr  Grejitei-  New  York  C!i;irter  S 
6^7.  iiM  iirniTulfd  by  L..  (lOGS)  c  357, 
must,  iind'T  S  Gss,  be  brouglit  in  the 
niirne  of  the  commissioner  of  public 
Cliarities.  Peo.  v,  Qaurllewich,  75 
Wise.  21i.  ]3j  NTS  87. 

81.  Rlatk  V.  State,  S8  Ind.  589; 
Hawkins  v.  State.  24  Ind.  288. 

82.  Howie  V,  State,  1  Ala.  113. 

83.  Swerd.sfeger  v.  State,  21  Kan. 
475;  State  v.  Weatern  Surety  Co.,, 28 
S.  D.  170,  128  NW  173;  State  ?. 
Frankgos,  114  Tenn,  78,  86  SW"  79 
(holding  that,  under  Shannon  Code  S 
4484,  providing  that  persona  Jointly 
or  severally  or  jointly  and  severally 
bound  on  the  same  instrument  may 
all  or  any  of  them  be  -sued  in  lh« 
same  action,  a  .•ict.  fa.  in  proceedinRs 
on  a  forfeited  recognizance  is  not 
subject  to  a  motion  to  qua.sh  because 
It  was  IsKUed  only  aRainst  thf  sure- 
ties): Hutchinnf  v.  Stale.  2-1  Tex.  A. 
242.  R  34.  Hilt  see  Banta  v.  Peo., 
5i!  Til.  131;  Sti-bbins  v.  Peo.,  27  111. 
240;  Alley  v.  I'oo.,  6  111.  109. 

[a]  In  Vermont  a  surety  alone, 
without  the  principal  being  Joined, 
could  be  sued  on  a  Joint  and  several 
recognlaance.  executed  pursuanl  to 
Pub.  St.  230S.  as  amended  bv  i.. 
(1910)  No.  80  f  S,  upon  granting  a 
postponement  of  a  crlnainat  trial. 
State  V.  Snyder,  86  Vt.  484,  82  A  836. 

84.  State  v.  Stout,  11  N.  J.  L.  124; 
Caldwell  V.  Com.,  14  Gratt.  (66  Va.) 
698. 

as.  Dyches  t.  State.  24  Tex.  266 
(holding  that  it  is  no  obJecUon  that 
each  writ  named  only  the  defendant 
for  whom  it  was  Intended). 

88.  Chandler  v.  State,  5  Blackf. 
and.)  471;  Wellman  v.  State,  6 
Blackf.  (Ind.)  343:  HlMreth  v.  State, 
B  Blackf.  (Ind.)  80:  Parrlsh  v.  State. 
14  Md.  238.  But  see  Farris  v.  State, 
68  111.  26;  Madison  v.  Com.,  2  A.  K. 
Marsh.  (Ky.)  131. 

87.  Res.  V.  UcKav,  28  N.  B.  5«4. 

88.  State  v.  HesBler,  lOS  He.  210, 
74  A  18,  184  AmSR  641. 

88.  Warren  v.  Slaton,  14  <3a.  A. 
7S4.  82  SE  307;  Lewis  v.  Com..  106 
Va.  20,  64  SE  999  (holding  that,  under 
Code  [18871  t  3220  [Code  .(1904)  p 
1694],  which  provides  that  "process 
shall  be  returnable  within  ninety 
days  after  Its  date  .  .  .  except  that 
process  awarded  in  court  may  be  re- 
turnable as  the  court  sball  direct," 
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jonmment  of  the  term  of  tiie  wnirt  at  which  Uie 
fDrfeitare  ocean  and  Bfaould  be  made  returnable  to 
the  next  teim.*^  If  it  is  not  iasned  nntU  too  late 
to  be  returnable  to  the  next  term,  the  court  at  sndi 
term  may  order  a  new  sci.  fa.  to  issue,  returnable 
to  the  next  sneceeding  term,  without  causing  a 
new  forfeiture  of  the  bond  to  be  entered.*^ 

[$  346]  (2)  Service  and  Betntn.  Personal  serr- 
ice  of  a  scL  fa.  is  generally  required,"'  unless  the 
party  voluntarily  submits  to  the  jurisdiction  of  the 
court;*'  but,  where  it  cannot  be  made,  a  return  of 
nihil  upon  two  writs  has  generally  been  held  equiva- 
lent to  actual  service."  And,  although  the  principal 
may  not  be  a  party  to  a  sci.  fa.,  notice  to  him  has 
been  held  necessary.""  The  return  must  show  that 
the  service  was  made  in  the  proper  manner,""  and  if 
some  of  the  defendants  cannot  be  found  the  proper 
return  of  such  fact  should  be  made."'  If  the  service 
is  not  made  in  the  proper  time  and  manner,  judg- 
ment cannot  be  rendered  against  a  defendant,""  un- 
less he  waives  service  by  his  appearance  at  the 
trial.""  But  if  a  joint  and  several  recognizance  is 
given  and  a  sci.  fa.  thereon  is  returned  as  executed 
upon  one  of  the  defendants  and  not  found  as  to  the 


other,,  sei.  fa.  upon  the  latter  ia  not  a  prerequisite  to 
rendering  judgment  against  the  former.' 
[%  346]    (3)  QnasUac  or  DiteoittiiuuuioeL  When 

the  sureties  desire  to  objeet  to  the  insufficient  of 
the  eitation,  they  must  file  a  motion  to  quaah  it  and 
appear  solely  for  that  purpose.'  11  it  appears  fron 
the  reetnd  that  the  state  is  entitled  to  an  award  of 
execution  a  seL  fa.  will  not  be  quashed  on  motion.* 
And  it  is  no  ground  for  quashing  a  sci.  fa.  whidi 
conforms  to  the  record  that  defendant  was  er- 
roneously entered  as  bail  for  two  instead  of  one.* 
But  on  overruling  a  motion  to  quash  defendant 
should  be  given  time  to  plead."  Again  there  may 
be  a  discontinuance  of  the  action  as  to  the  prind' 
pal  and  not  as  to  the  other  defendants.*  But  it  ia 
not  a  discontinuance  of  a  sci.  fa.  that  the  court 
failed  to  take  action  for  one  or  more  terms,'  or, 
without  waiting  for  two  returns  of  **not  foond," 
made  the  judgment  final  against  the  sureties." 

347]  b.  Summons.  A  summons  on  a  for- 
feited bait  bond  or  recc^izance  should  describe 
the  bond  or  recognizance  with  such  accuracy  as  to 
show  the  instrument  upon  which  there  is  daim  of 
liability,'  and  should  anffieiently  idoitify  the  t/t~ 


where  a  recocrnlzance  was  adjudged 
forfeited,  and  the  court  ordered  that 
the  principal  and  the  sureties  be  sum- 
nioned  to  appear  on  a  certain  day, 
and  subsequently  the  clerk  Issued  a 
8cl.  fa.  returnable  on  that  day,  which 
was  more  than  ninety  days  from  the 
date  of  the  writ.  It  was  within  the 
exception  of  the  statute). 

[a]  WlMT*  tt«  rvtnzn  la  mads 
mor*  than  tlM  ■taiutovy  BTimb*r  of 
a»a  before  the  term  of  court  it  will 
not  sustain  a  Judgment.  Peo.  t. 
Moore.  143  111.  A.  382. 

[b]  A  olexloal  •rror  in  dattnr  ttw 
■oL  fa.  before  forfeiture  is  Immate- 
rial.  Burrall  v.  Feo..  108  111.  A.  81. 

Wk  Rich  v.  Colquitt,  61  Oa.  197; 
Glass  V.  State,  39  Ind.  205;  Com.  v. 
Dexter,  11  Gray  (Mass.)  205;  Com.  v. 
Brown,  7  Qray  <Mass.)  319.  To  same 
effect  Bullard  v.  State.  82  Tez.  Cr. 
618.  24  SW  898. 

[a]  Wot  vltiaUd  br  order. — ^An  or- 
der made  at  the  term  at  which  a  re- 
cognizance is  forfeited  that  a  acl.  fa. 
issue  commanding  the  recognitors 
then  and  there  to  appear,  etc.,  does 
not  vitiate  a  sci.  fa.  reciting  such  or- 
der, and  made  returnable  to  the  next 
term.  Crandall  v.  State,  S  Blackf. 
(Ind.)  284. 

[b]  Vftere  a  Judguent  nlal  1> 
Mkem  oB  an.  appearance  bond.  It  Is 
not  necessary  to  Issue  a  sci.  fa.  re- 
turnable to  the  next  term  of  court 
after  the  judgment.  State  v.  Jenkins, 
121  N.  C.  637.  28  SB  413. 

[c]  Aa  omlsdon  to  name  tlia  day 
of  tlie  month  in  a  sci.  fa.  to  appear 
at  the  next  term  will  not  render  It 
void.  State  V.  Rlcketts,  87  Ulss.  409, 
7  S  282. 

[d]  imere  by  law  separate  t«rms 
of  a  oonrt  are  appointed  for  the  trial 

of  dvU  and  criminal  causes,  the  sci. 
fa.  la  properly  made  returnable  to  the 
term  for  the  trial  of  civil  causes,  or 
to  the  rules.  Archer  v.  Com.,  10 
Graft  (61  Va.)  827. 

91.  Bird  V.  Terrell,  128  Ga.  388, 
B7  SB  777. 

aa.  Hunt  V.  State,  63  Ala.  196; 
Hayter  v.  State,  7  Port.  (Ala.)  166; 
Beslmer  v.  Peo..  16  111.  439;  Crisman 
V.  Peo..  8  ni.  351. 

[a]  That  sol.  fa.  may  be  eerved  a* 
an  attachment  see  State  Treasurer  v. 
Moore.  1  Tyler  (Vt.)  329, 

[b]  Oared  by  aurwar^Want  of 
■ervlce  of  the  sol.  fa.  may  be  cured 
by  the  answer.  Steen  v.  State,  27 
Tex.  86. 

M.  Kirk  V.  U.  S.,  131  Fed.  ISltaff 
187  Fed.  768,  70  CCA  187  (aff  204  tf.  B. 


688,  27  set  788,  61  L.  ed.  671)]  (hold- 
ing that  BCl.  fa.  on  a  forfeited  recogni- 
zance being  in  the  nature  of  an  origi- 
nal action,  unless  the  surety  has  vol- 
untarily submitted  himself  to  the  Ju- 
risdiction of  the  court  out  of  which 
the  writ  issued,  he  must  be  person- 
ally served  in  the  district  of  the  court 
issuing  the  writ). 

»4.  Hunt  V.  State,  68  Ala.  196; 
Beslmer  v.  Peo„  16  111.  439;  Crisman 
V.  Peo.,  8  III.  861;  Sans  v.  Peo.,  8  ni. 
327  [overr  Alley  v.  Peo..  8  111.  lOd]; 
West  V.  Com.,  8  J.  J.  Hsjwh.  (E^.) 
641. 

[a]    ftaallfloaMim^In  ad.  fiu  on  a 

forfeited  recognizance  two  returns 
nihil  on  successive  writs  are  equiva- 
lent to  personal  service  on  defendant 
only-  where  defendant  In  sci.  fa.  Is 
domiciled  or  found  within  the  Juris- 
diction of  the  court  where  the  writ 
Issues.  Kirk  v.  U.  S.,  131  Fed.  331 
[aff  137  Fed.  768,  70  CCA  187  (aff 
204  U.  S.  888,  27  SCt  788,  61  L.  ed. 
671)]. 

SS.  Collins  V.  State.  18  Tex.  A, 
274.  But  see  Branch  v.  States  26  Tex. 
423. 

[a]  MnlBolenoy  of  notloa  see  State 
C^assidy,  7  La.  Ann.  273. 

[b]  In  mssonrl  the  fact  that  the 
principal  on  a  bail  bond  Is  not  served 
with  sci.  fa,  does  not  invalidate  the 
proceedings,  or  judgment,  against  the 
snretT  who  la  served.  State  v.  I<ack- 
er,  263  Mo.  291,  172  SW  869. 

96.  State  v.  Johnson,  12  Ia.  647 
(should  state  that  copies  were  left 
at  defendant's  domicile);  Wlnans  v. 
State,  26  Tex.  Suppl.  17S  (by  deliver- 
ing defendants  a  copy  thereof). 

[a]  To  support  a  Judgment  by  d»< 
fault,  making  final  a  Judgment  nisi, 
the  return  must  show  that  each  of 
the  defendants  was  served  in  person 
with  a  true  copy  of  the  writ,  giving 
the  date  and  place  of  such  service. 
Harryman  v.  State.  67  Tex.  Cr.  204, 
122  SW  898. 

fb]  Whw*  the  %aa  MaUa  la  a 
different  county  from  that  in  which 
the  Bcl.  fa.  is  returnable,  but  the 
sheriff  serves  him  in  the  county 
where  the  writ  Is  returnable,  such 
service  is  sufficient.  Fryer  V.  State. 
142  Oa.  81,  82  SE  497. 

97.  Chase  v.  Peo..  2  Colo.  528. 

[a]  A  return  of  "not  found  with- 
in the  oonnty'*  Is  snffldeBt,  It  not  be- 
ing necessary  to  send  the  sol.  fa.  out- 
aide  the  county.  Petty  v.  Pec  118 
III.  148.  8  NB  304. 

88.  Robertson  v.  State,  87  Ulss. 
286,  39  S  478  (holding  that  where  a 


scL  fa.  on  a  forfeited  appearance 
bond  was  made  returnable  on  Octo- 
ber 19.  that  being  the  first  day  of 
the  term  of  the  circuit  court,  and 
was  not  served  on  the  sureties  untH 
October  20,  a  final  judgment  rendered 
against  the  sureties  on  October  22 
was  erroneous). 

[a]  If  DO  suSoisnt  sawtoa  has 
been  made  on  a  defendant  principal, 
plaintiff  cannot  proceed  to  Judsment 
against  the  other  defendants^  Bv- 
ton  V.  State,  6  Blackf.  (Ind.)  SS». 

99.  St  Louis  V.  Smith.  S3S  Mo.  64. 
188  SW  11  (holding  that,  although 
the  return  shorn  no  aervtoe  of  the 
sd.  fa.  writ  on  the  suretT  in  the 
appearance  bond,  yet,  If  on  the  same 
day  after  judgment  was  rendered 
against  him  In  the  police  court  be 
appealed  to  the  court  of  crlrolnal  car- 
rectlon,  and  appeared  In  that  court 
and  filed  a  motion  to  quash  the  writ 
which  was  overruled,  and  then  filed 
an  answer  and  went  on  trial.  Um 
Judgment  thereafter  rendered  in  the 
latter  court  Is  not  void  for  lack  of 
jurisdiction  Over  his  person). 

1.  Chinn  V.  Com..  6  J.  J.  Marab. 
(Ky.)  29. 

8.   Hodges  V.  Stat«  71  Tex.  Or. 
838,  165  SW  607. 
8.   State  V.  Uttlepas«,  «•  ifo.  sit. 

(Md.)  200. 

B.  State  V.  Baughman,  (ICol  A.}  74 
SW  488  (holtUng  that,  whoro  detuid- 
ant  moved  to  quash  a  scL  ftu  on  a 
forfeited  recognisance  on  the  first 
day  of  the  return  tvrm  thereof,  it 
was  error,  on  overmllnv  the  motisB 
to  quash,  to  deny  defenannfs  nkottes 
for  time  to  plead). 

6.  Cooper  v.  State.  28  Art  271; 
General  Bonding,  etc,  Ins.  Co.  t. 
State,  73  Tex.  Cr.  649,  166  SW  <1S 
(holding  that  In  view  of  Rev.  St. 
[1895]  art  1204,  permitting  salt 
against  the  surety  on  a  hau  bond 
alone,  he  cannot  complain  that  the 
proceeding  was  dismissed  as  to  the 
principal,  where  the  latter  was  a  ref- 
ugee from  justice);  Hod8:«s  v.  Stata 
74  Tex.  Cr.  638,  165  SW  607. 

[a1  The  rule  nisi  and  Mi.  Ok  wta 
be  d£noaed  of  hy  a  jMfmamx  of 
TP*fHfwf,  With  Judgment  for  costs  osly. 
without  Invalidating  the  appearance 
bond  of  defendant  or  relieving  Us 
sureties.  Perkins  v.  Terrell,  1  Oa 
A.  260.  68  SB  133. 

7.  Hunt  V.  SUte,  83  Ala.  1»C 

8.  Kelpp  V.  State,  49  Ala.  ttl. 

9.  Tenney  v.  Com.,  S  MetC  CKy-) 
415;  Abbott  V.  Com..  10  Kyi.  872. 


For  later  oases,  dsvslopmsBt*  and  dhaacas  In  the  law  see  cumulative  AnnoUtlons,  same  tltle.^<e  and  not«  nnnAw. 
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fense  chaiged;^^  bnt  mere  cleriefJ  or  grammatical 
errors  or  irregularities  will  generally  be  regarded 
as  immaterial.^  ^  The  summons  is  not  subject  as  a 
pleading  to  a  demurrer  for  variance  with  the 
bond;"  but  if  it  is  fatally  defective  for  any  cause 
it  may  be  quashed  on  motion.^"  The  citations  to 
the  sureties  should,  under  some  statutes,  state  the 
date  of  the  recognizance,'*  and  of  the  judgment 
nisi." 

[(  348]  7.  Pleading— a.  Necessi^  of  DedaratioiL 
or  Complaint.  Where  a  sci.  fa.  issues  upon  the 
forfeiture  of  a  bond  or  recognizance,  it  takes  the 
place  of  both  summons  and  declaration  or  petition, 
and  the  latter  form  of  pleading  is  tmnecessary,'" 
and  under  some  statutes,  a  summons  may  be  is- 
sued upon  the  forf^ture,  without  any  pleadings 
being  required.**  But  where  other  forms  of 
procedure  are  used  to  enforce  the  ondratidking, 
a  declaration,  complaint^  or  petition  may  be  re- 
quired.** 

[S  349]   b.  SniBdency  of  Sd.  Fa.  or  Dtdaia- 


tion — <1)  In  OeneraL  A  sei.  fa.  should  present  a 
perfect  cause  of  action  and  it  must  therefore  state 
with  reasonable  certainty  the  facts  of  which  the 
parties  are  required  to  take  notice  and  which  they 
are  called  upon  to  answer  and  upon  which  the 
judgment  is  demanded,*"  and  its  l^al  sufficiency  is 
determined  by  a  consideration  of  its  averments 
alone,  apart  from  the  record  on  which  the  writ 
issues.^  But  the  particularity  and  precision  re- 
quired in  a  civil  suit  are  not  essential  in  a  sci.  fa. 
nor  need  there  be  an  exact  or  literal  conformity  to 
statutory  forms;  it  is  sufficient  if  the  writ  substan- 
tially conforms  thereto.^'  It  should  conclude  against 
the  dignity  and  peace  of  the  commonwealth;"  but 
where  it  is  not  regarded  as  a  civil  action  for  the 
recovery  of  money,  it  need  not  contain  a  prayer 
for  judgment.'* 

A  declaratlcm  or  coiu^aint,  in  an  action  of  debt, 
or  other  civil  action,  on  the  bond  or  recognizance, 
should  allege  with  reasonable  certainty  all  the  faets 
necessary  to  Bustain  plaintiff's  case,"  and  it  is  not 


10.  Baird  T.  Com.,  2  Duv.  (Ky.) 
78  (holdlns  that  a  Bummons  which 
reoit«8  the  date  and  amouDts  of  the 
recognlxance,  and  refera  to  it,  sufB- 
olently  identifles  the  offense);  Hodges 
v.  State,  73  Tex.  Cr.  $88.  165  SW  607. 

11.  Tenney  v.  Com..  3  Mete  (Ky.) 
416  (failure  to  state  In  the  aummons 
the  amount  specified  In  the  bond); 
Abbott  V.  Com.,  10  KyL  87S  (sram- 
mattcal  Inaccuracy  In  usins  "them" 
Inatead  of  '%lm">. 

11.    Flynn  v.  State,  42  Ark.  315. 

It.   Flynn  v.  State,  42  Ark.  SIS. 

U.  PHtrun  T.  State.  61  Tex.  Cr. 
M6.  101  SW  802. 

Ca]  Where  a  veoofalsaaoe  Ooee  not 
«tote  the  date  of  Ita  eKeonUoa,  al- 
thoush  the  citation  served  on  de- 
fendant stated  that  it  was  entered 
Into  on  a  certain  day,  there  Is  no 
variance.  Carap  v.  State,  19  Tex,  Cr. 
148.  45  SW  491. 

15.  Pearson  v.  State,  61  Tex.  Cr. 
SZ6.  101  SW  802  (holding  that,  where 
oriRinal  citations  against  sureties  on 
a  forfeited  recognizance  were  made 
out  OD  a  blank,  the  year  being  desig- 
nated by  the  printed  figures  "18,"  and 
the  clerk  In  order  to  write  the  year 
1906,  merely  wrote  "9"  over  the  "8," 
makms  It  read  190S,  and  in  a  third  ci- 
tation the  flgure  "9"  was  written  over 
the  flgure  "8"  to  make  1906,  the  cita- 
tion Bufflclentty  disclosed  that  the 
Judgment  was  entered  in  1906). 

[a]  AaMttdment  of  date* — Where, 
In  an  action  on  a  forfeited  ball  bond, 
defendant  was  in  court,  and  had  con- 
tinued the  cause,  the  court  was  au- 
thorized to  amend  the  citation  by 
changing  the  date  thereof  so  as  to 
correspond  to  the  Judgment  nisi. 
Wblte  V.  State,  (Tex.  Cr.  A.)  74  SW 
770. 

16.  IT.  S.— HolllBter  v.  U.  S.,  146 
Ked.  773.  76  CCA  337. 

111. — McNamara  v.  Peo.,  183  111.  184, 
55  NE  625;  Compton  v.  Peo..  86  III. 
176;  Rietzell  v.  Peo.,  72  111.  416;  Shad- 
ley  V.  Peo..  17  111.  262;  Wood  v.  Peo., 
16  m.  171;  Peo.  v.  Argo,  186  111.  A.  11. 
Iowa. — State  v.  Foster,  2  Iowa  659. 
Miss. — ^Washington  v.  State,  98 
MIsa.  150,  68  S  418;  Tucker  v.  State. 
66  Miss.  452. 

Xex. — ^Branch  v.  State,  25  Tex.  428; 
State  V.  Cox,  26  Tex.  404;  Hodges  v. 
State,  73  Tex.  Cr.  638.  165  SW  607 
f  boldlng  that  after  the  sureties  have 
answered,  a  citation  Issued  on  for- 
feiture of  a  ball  bond  will  be  treated 
solely  as  a  pleading  on  the  bond  and 
Judsment  msi);  Holley  v.  State,  70 
Tex.  Cr.  611,  157  SW  987. 

Va. — Gedney  v.  Com.,  14  OratL  (65 
Va.)  318. 

17.  Com.  v.  Hurst,  149  Ky.  435,  149 
SW  866  (holding  that  under  Code  Cr. 
Prao.  I  94  the  Issuance  of  a  summons 


against  a  bail  is  sufHctent  pleading 
to  sustain  a  court's  subsequent  ac- 
tion); Lawrence  v.  Com.,  76  SW  10, 
26  KyL  466. 

[a]  la.  Arkamsas  a  summons  to 
the  bail  may  issue  and  a  complaint 
Is  unnecessary  where  It  Is  provided 
by  statute  that,  when  the  bond  is  In- 
dorsed by  the  Justice  as  forfeited  and 
filed  with  the  clerk  of  the  court,  he 
may  issue  a  summons  to  the  bonds- 
men. Neal  V.  Stete,  61  Ark.  282,  12 
SW  1069;  Thomm  v.  State,  86  Ark. 
S37:  Miller  v.  State,  8B  Ark.  2T8. 

[b]  Za  Indian  Venttoty,  In  a  pro- 
ceedlnc  on  a  forfeited  bafl  bond,  un- 
der Hansfleld  Dig.  |g  2064.  20fi8, 
which  provide  that  if  the  principal 
falls  to  appear  the  court  mav  direct 
the  fact  to  be  entered  on  the  minutes, 
and  that  no  pleadings  are  rccniir.  a,  a 
sufficient  statement  of  the  cause  of 
action  Is  made  where  the  bond  con- 
tains the  caption,  the  obligation,  the 
conditions,  signatures,  and  acknowl- 
edgment, and  an  entry  of  court  shows 
that  the  principal,  upon  being  called, 
failed  to  appear,  and  made  default. 
Zufall  V.  U.  8.,  1  Ind.  T.  $38,  48  SW 
760. 

18.  See  cases  Infra  thia  note. 

[b]    Fonna  of  deolaratlona,  ooa^ 

?laints,  or  petitloaa  on  bonds,  under- 
akings,  or  recognisances  see  State  v. 
Wells,  36  Iowa  238;  Barkey  v.  State,- 
15  Kan.  99,  100;  Peo.  v.  Dennis,  4 
Mich.  609,  69  AmD  338;  Peo.  v. 
Shaver,  4  Park.  Cr.  (N.  T.)  46.  See 
also  Infra  SS  349-354. 

19.  U.  S. — HolIIster  v.  U,  S..  145 
Fed.  773,  7«  CCA  387. 

Til.— Peo.  V.  Argo,  185  Til.  A.  11; 
Peo.  V.  Cutler,  179  111.  A.  684;  Peo. 
V.  Dorrls.  166  111.  A.  379. 

Mo. — St.  Louis  V.  Young,  285  Mo. 
4«,  138  SW  6  (holdlns  that,  where  a 
writ  of  sci.  fa.  to  enforce  the  for- 
feiture of  a  reeogniianee  for  the  ap- 
pearance of  one  accused  of  violating 
a  municipal  ordinance  recited  that 
the  principal  and  his  security  ap- 
peared before  an  officer  of  the  city, 
duly  authorized  to  take  bonds  for 
and  In  behalf  of  the  city  In  case  of 
persons  arrested  for  violation  of  ordi- 
nances, it  sufllciently  charged  that 
the  principal  was  either  actually  in 
the  custody  of  the  officer  and  was 
discharged  upon  bail,  or  that  he  had 
waived  formal  arrest,  and  was  in 
constructive  custody,  from  which  he 
was  discharged). 

Tenn. — State  V.  Patterson,  7  BaxL 
246. 

Tex. — Brown  v.  State,  43  Tex.  849; 
Branch  V.  State,  26  Tex.  423;  State  v. 
Cox,  25  Tex.  404;  Davidson  v.  State, 
20  Tex.  649;  Lindley  v.  State,  17  Tex. 
A.  120;  Pearson  v.  State,  7  Tex.  A. 
279. 


See  also  Roberts  v.  Com..  7  Bush 
(Ky.)  480. 

[a]  ZUwrtratlon  of  wamnAjnuif^— 
An  allegation  of  forfeiture  In  a  sci. 
fa.  and  a  requirement  that  defendant 
appear  and  show  cause  why  he  should 
not  render  to  the  commonwealth  the 
amount  of  the  recognizance  is  a  aufll- 
olent  notice  of  the  object  of  the  ap- 
pearance. Com.  v.  Miller,  4  B.  Mon. 
(^.)  418. 

[b]  07«r  of  the  reoogalaaaoe  Is 
not  flemandable  In  act  fa.,  aa  It  ifl- 
snes  after  the  recognisance  Is  made 
a  record.   Slaten  v.  Feo.,  21  III.  28. 

flO.  Hollister  T.  U.  S..  146  Fed.  77t, 
76  CCA  837. 

ai.  Davidson  v.  State,  20  Tex.  649; 
Thrash  v.  State,  16  Tex.  A.  271.  See 
also  Burrall  v.  Peo.,  103  111.  A.  81. 

02.  Orund  v.  State,  40  Ala.  709; 
(Wooden  V.  State,  35  Ala.  430;  State 
V.  Prankgos,  114  Tenn.  76,  86  SW  79 
(holding  that  a  sci.  fa.  In  proceed- 
ings on  a  forfeited  recognizance  Is 
not  defective  merely  because  it  fails 
to  recite  "in  the  name  of  the  State," 
as  In  the  form  provided  by  acts 
[1897]  p  183  c  47,  where  it  contains 
every  material  atatement  in  the  form 
prescribed). 

[a]  CertifleatlMr— In  a  vrit  of  act 
fa.  it  la  not  necessary  tiiat  the 
declaration  be  certified.  Com.  y. 
Stevens,  10  Cush.  (Mass.)  488. 

08,  Ullery  v.  Com.,  8  B.  Mon.  (Ky.) 
8:  Com.  v.  Klmberlaln.  6  T.  B.  Hon. 
(Ky.)  43;  Downing  v.  Com.,  4  T,  B. 
Mon.  (Ky.>  611. 

S4.  State  v.  Baughman.  (Mo.  A.) 
74  SW  433. 

20.    State  V.  Davis,  43  N.  H.  600. 

[a]  "tn,  aa  aoUon  of  dabt  on  a 
recognizance  at  common  law,  the  ut- 
most atrictness  that  was  ever  re- 
quired was  that  the  declaration 
should  state  It  with  certainty,  pur- 
suing the  deacrlptlon  In  the  entry  of 
recognisance,  and  ahould  allege  In 
what  eonrt,  and  at  whose  suit,  and 
for  what  sum  the  defendants  ac- 
knowledged themselves  obligated; 
also  that  It  should  be  averred  that  It 
Is  a  record,  and  the  breach  stated  ac- 
cording to  the  terms  of  the  recogni- 
zance.''^ State  V.  McOuire,  42  Minn. 
27,  29,  48  NW  687  (a  complaint  un- 
der the  code,  which  waa  held  to  com- 
ply with  all  the  forcing  require- 
ments). 

[b]  A  oomplalBft  la  good  anlnsfc 
danrnRw  which  alleges  Jurisdiction 
of  the  court  and  entry  of  Judgment 
of  forfeiture.  Friedllne  v.  State,  98 
Ind.  366. 

[c]  The  declaration  ahould  eon- 
olnde  with  a  prout  patet  per  re- 
cordum.   State  v.  Davis,  43  N.  H.  600. 

[d]  XUnatraUoa   of  Inaalltel— t 
-Where  the  complaint  In 
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Bofflcient  to  allege  the  faetB  mexety  in  »  manner 

proper  for  a  Bci.  fa." 

[%  350 j  (2)  Paxticnlar  A]legatioii»-(a)  In  Oen- 
enL  A  soi.  fa.  or  dedfu'atiou  should  sufSoiently 
show  the  authority  and  jurisdiction  of  the  court 
or  officer  to  take  ^e  reot^izance,^'  but  it  is  ordi- 
narily act  necessary  to  state  the  special  facts  or 
ciieumstances  conferring  jnrisdictira  in  the  particu- 
lar ease^'^  although  the  contrary  has  been  held.^" 

Desolption  of  ofloue.  The  sei.  fa.  or  deolarar 
,taon  shoiild  also  describe  the  offense  with  such 


sn  action  on  a  bail  bond  did  not 
show  the  occasion  {or  taking  the 
bond;  nor  allege  that  any  criminal 
proceedlntr  had  been  commenced  or 
w«B  pending  against  K,  the  principal 
therein;  nor  that  any  examination 
had  been  held  before  an  officer  quat- 
Itled  to  hold  an  examination;  nor  that 
K  had  been  admitted  to  ball;  nor  that 
It  had  been  adjudged  that  there  waa 
probable  cause  of  believing  K  guilty 
of  some  specified  charge;  nor  that  he 
was  held  to  answer  any  charge,  or 
held  to  bail,  or  required  to  put  tn 
ball:  nor  that  there  was  any  breach 
of  the  undertaking;  nor  that  tha  nn-' 
dertaklng  declared  upon  was  llled 
with  the  clerk  of  the  circuit  court. 
It  was  demurrable.  Malheur  County 
V.  Carter,  62  Or.  616.  98  P  189. 

Be.  State  V.  Folsom.  26  Me.  309 
(such  a  declaration  bad  on  demurrer), 

07.  Ark.— Hogan  v.  State.  23  Ark. 
636;  State  v.  Sartaln,  23  Ark.  B41; 
£>arby  v.  SUte.  21  Ark.  623. 

111.— Thomas  v.  Peo.,  13  111.  696; 
Noble  V.  Pao^  •  Ul.-  43S;  Peo.  v.  Argo. 
1S6  111.  A.  11;  Reese  v.  Peo.,  11  HI,  A. 
(46. 

Ind. — Hannum  v.  State,  38  Ind.  82; 
SUte  V.  Hlney.  24  Ind.  381;  Hawkins 
V.  State,  24  Ind.  288;  Myers  v.  State, 
19  Ind.  127;  Blackman  v.  State,  12 
Ind.  666;  Wellman  v.  SUte.  6  Blackf. 
343-  Lang  v.  SUU,  3  Blackf.  344; 
Andreas  v.  State,  S  Blackf.  108. 

Ky. — Ullery  t.  Com^  8  B.  Hon. 

Mass. — Cora.  v.  Merrlam,  7  Allen 
SS6;  Com.  v.  Dunbar,  16  Qray  209. 
But  see  Com.  v.  Oordon,  16  Pick.  193. 

Uont. — SUte  v.  lAgonl,  (0  ICont. 
472,  76  P  1044. 

N.  T.— Peo.  V.  Young,  7  HQ!  44; 
Peo.  V.  Koeber,  7  Hill  89. 

Or. — Malheur  County  v.  Carter,  62 
Or.  616.  98  P  489. 

Tex.— Cusbman  v.  SUte,  38  Tex. 
181.  Contra  since  the  enactment  of 
Code  Cr.  Proc.  S  443.  Werblskl  v. 
SUte,  20  Tex.  A.  131  Coverr  Llndley 
V.  SUte,  17  Tex.  A.  1203. 

a&  U.  S.— U.  S.  V.  George,  25  F. 
Cas.  No.  16.199.  3  Din.  431. 

Aria. — Eirage  v,  Greenlee  County, 
16  Arix.  159,  141  P  575;  Thomas  v. 
Terr.,  10  Arlx.  180,  86  P  1063. 

Mich.— Peo.  V.  Dennis,  4  Mich.  609, 
69  AmD  338. 

N.  M.— Terr.  v.  Mllla,  14  N.  M.  143, 
88  P  1131;  Terr.  t.  Mlnter,  14  N.  M. 
6,  88  P  1130. 

N.  T. — Champlain  v.  Peo.,  2  N.  T. 
82;  Peo.  v.  MUlls,  6  Barb.  511:  Peo, 
V.  Kane,  4  Den.  BSD;  Peo.  v.  Toung, 
7  Hill  44;  Peo.  V.  Koeber,  7  HUI  39. 

Va.-^Archer  v.  Cora.,  10  Qratt.  (61 
Va.)  627. 

ra]  fftatutory  pcorlslon. — Where  a 
statute  provides  that  In  pleading  a 
Judgment  or  other  determination  of 
a  court  of  special  Jurisdiction  It  shall 
not  be  necessary  to  state  the  facts 
conferring  Jurisdiction,  but  that  the 
Judirment  or  determination  may  be 
sUted  to  have  duly  been  given  or 
made,  a  complaint  In  an  action  on  a 
ball  bond  la  not  Insufflclent  because 
It  does  not  state  facts  showing  the 
Jurisdiction  of  the  Justice  who  made 
tb«  order  holding  to  answer,  or  be- 
cause there  Is  no  allegation  that  the 
order  was  duly  made,  as  the  act  of 
the  Justice  as  a  committing  magis- 
trate is  an  act  dohe  by  him  as  an  offl- 


cco-  having  general  Jurisdiction. 
Thomas  v.  Terr.,  10  Aria.  ISO,  86  P 
1068  (Rev.  St.  (19021  par  1282). 

89.  SUte  V.  Winhlnger.  81  Ind.  61 
(holding  that  a  complaint  upon  a  for- 
feited recognisance  must  sUte  facts 
■bowing  that  the  ofBcer  by  whom  the 
bail  was  accepted  had  authority  to 
Uke  It);  SUte  v.  Lagoht,  80  Mont, 
472,  76  P  1044  (holding  that,  where, 
under  Const,  art  8  !  20,  which  gives 
a  Justice's  court  Jurisdiction  as  an 
examining  court  In  cases  of  felony, 
and  Code  Civ.  Proc  f  74(,  which  de- 
clares that  in  pleading  a  Judgment 
or  other  determination  of  a  court, 
officer,  or  board  It  la  not  neoMsary 
to  sUte  the  facta  conferring  Juris- 
diction, but  the  delerralnation  or 
Judgm»nt  may  ba  sUted  to  have  been 
"duly  given  or  made,"  the  complaint 
alleged  that  a  certain  person  was  or- 
dered by  a  cerUln  justice  of  the 
peaoe  to  be  held  to  answer  on  a 
charge  of  burglary,  on  which  he  was 
admitted  to  ball,  the  iuatice  then  and 
there  having  full  authority  and  pow- 
er to  accept  and  approve  the  bond, 
and  that  be  duty  approved  it.  and 
ordered  the  release  of  defendant,  it 
was  Insufficient  for  failing  to  allege 
the  Jurisdictional  facts  ttiat  defend- 
ant was  cbarged  by  a  complaint  filed 
with  the  Justice,  and  examined  upon 
the  charge,  etc..  or  to  state  the  Ju- 
dicial capacity  of  the  Justice,  and 
that  the  order  holding  defendant  to 
anawer  was  "duly  given"  or  "duly 
made"  or  "duly  given  and  made"): 
Cameron  v.  Burger,  60  Or.  468,  120 
P  10  (holding  that  In  an  aotioa 
against  sureties  who  have  given  ball 
for  a  defendant,  held  to  anjiwer  by 
the  municipal  eourt  of  the  city  of 
Portland,  a  court  of  limited  Juris- 
diction, the  facts  conferring  Junadic- 
tlon  upon  it  should  be  alleged  in  the 
complaint). 

[a]  "The  reaaOB  for  the  ml*  that 
the  Jurisdictional  facu  must  be 
pleaded,  either  directly  or  by  the 
statutory  method.  Is  that  neither  the 
inferior  court's  jurisdiction  nor  the 
regularity  of  iU  proceedings  la  pre- 
sumed, and,  In  order  to  prove  the  lia- 
bility of  the  sureties  upon  the  under- 
taking, it  must  be  shown  to  be  a 
valid  one.  Hence  It  Is  necessary  to 
show  that  It  was  required  of  the  ac- 
cused by  a  court  having  Jurisdic- 
tion of  the  offense  proceeding  under 
due  form  of  law."  SUte  v.  XagonI, 
30  Mont.  472,  477.  76  P  1044. 

80.  Oa.— Rich  v.  Colquitt.  61  Oa. 
197. 

ni. — Thomas  v.  Peo.,  18  HI.  (99. 

Me. — SUte  v.  Brown,  41  Me.  695; 
Bute  V.  Lane,  38  Me.  636. 

Mo. — SUte  V.  Epstein,  186  Ma  102, 
64  SW  1182;  State  v.  Bpsteln.  186 
Mo.  89,  84  SW  1120. 

Or. — Hannah  v.  Wells,  4  Or.  249. 

Tex. — Callaghan  v.  State,  57  Tex. 
Cr.  314,  122  SW  879  (holding  that, 
under  Code  Cr.  Proc.  C1896]  art  479 
subd  4,  an  allegation  that  the  princi- 
pal was  charged  with  swindling  is 
sufficient  without  reciting  whether  it 
Is  a  felony  or  a  misdemeanor,  al- 
though under  art  309  subd  8,  as 
amended  by  L.  11899]  c  74  p  111,  the 
latter  reclUl  would  also  be  neces- 
sary in  the  bond) ;  Thompson  v.  SUte, 
17  Tex.  A.  318,  But  see  IQvans  T. 
SUte,  26  T».  80. 


partieularity  as  to  show  with  what  offense  the 
accused  was  charged  and  to  answer  for  which  the 
recognizance  was  taken."" 

Hatters  of  afflrmatire  dafeoM  need  not  be  al- 
l^d  in  the  sei.  fa.  or  eomplaint.** 

351]  (b>  As  to  Bond  or  Recogniiuoe.  It 
should  also  correctly  describe  the  bond  or  reeog- 
uizanoe  and  set  oat  so  much  thereof  as  will  eanse 
the  nature  and  character  of  the  undertaking  and 
the  liability  inouned  by  the  party  or  partiea  agaiost 
whom  judgment  is  sought  to  appear.'^  It  riionld 

See  SUte  v.  Western  Surety  Oo^  3t 
S.  D.  170.  128  NW  173. 

[a1  Iniurtratloiis  mm  to  snAoiSMy. 
—(1)  A  recital  of  the  offense  as  a 
misdemeanor  has  been  held  sufllclrat 
(Rich  V.  Colquitt.  61  Ga.  197):  (2) 
as  that  defendant  has  been  indicted 
for  a  mlsdaraeanor  (Mason  v.  Ter- 
rell, t  Ga.  A.  348,  60  SE:  4>;  <S)  u 
has  also  a  description  of  it  as  grand 
larceny,  although  the  Information  to 
which  it  referred  also  sUted  that  It 
was  committed  "by  unlawfully  tak- 
ing one  cow"  (SUte  v.  Wrote,  19 
Mont.  20»,  218,  47  P  898).  («>  And 
again  a  recital  was  held  mfileicnt 
which  described  the  offenae  u 
Ing  liquor  without  license,"  althoacli 
the  offense  under  th«  sUtute  was  for 
selling  intoxicating  liquor*  In  a  le«a 
quantity  than  one  gallon  by  one  not 
licensed.  Compton  v.  Peo.,  86  IU. 
176.  (6)  But  a  recital  that  defend- 
ant was  charged  with  "shooting  aad 
killing"  was  held  not  sufficient  <  R&n- 
nah  V.  Wells,  4  Or.  249);  («)  as  was 
also  a  description  of  the  off«nM 
as  "unlawfully  using  an  estray" 
(Thompson  v.  SUte,  IT  Tex.  A.  218). 
[bj    A  ooyy  of  tta  okMgtt  need 


not  be  set  out.  Shrivar  ^.^ftete,  tt 
OU.  607,  122  P  160. 

[c]    BsfenlBg  to  afeatata^Where 

a  reoogniaanoe  bond  bound  defandsat 
to  answer  an  indictment  for  a  viola- 
tion of  sUtute,  a  sci.  fa.  in  prooeed- 
Ings  to  enforce  the  bond  was  not  in- 
sufficient for  merely  referring  to  the 
statute  without  describing  the  of- 
fense. SUU  V.  Bpsteln.  18«  Mo.  IM. 
84  SW  2182;  SUte  v.  Ek>ataln.  186 
Mo.  89,  84  SW  112e. 

Jd)  XAmMI^  of  erlmM  eihaiesad  U 
onaatloa  aaA  la  zeoogalaaMoeiri— A 
complaint  charging  that  a  oeruta 
crime  of  the  same  name  aa  thai 
charged  In  the  recognizance  was  oom- 
mitted  sufficiently  IdentUles  the  two 
chargea.  SUte  v.  Wrote.  19  Moat 
209,  47  P  898. 

ai.  Collins  V.  Smith,  7  Ga.  A-  CS3. 
67  SB  847  (holding  that  it  Is  not 
necessary  that  the  scL  fa.  In  a  pro- 
ceeding to  forfeit  a  recognisance  la 
a  criminal  case  allege  that  the  canat 
was  called  In  Its  order  on  the  docket, 
nor  that  the  sUte  had  annouoMi 
ready  for  trial  before  forfeiture  of 
the  bond,  since  If  the  c»ae  was  m 
called,  or  if  there  was  no  such  ao- 
nouncement.  It  would  be  matter  «1 
affirmative  defense). 

[a]  XegatlTlag  emwsy  In  Ka»- 
sas  under  Oen.  St.  (1909)  1  «7]S 
(Cods  Cr.  Proc.  I  168),  providing  for 
forfeiture  of  a  reoogniaanoe  when  de- 
fendant fails  to  appear  wltbout  snfi- 
clent  excuse.  It  Is  not  necessary  for 
the  petition  In  an  action  upon  a  for- 
feited recognisance  to  negative  the 
existence  or  such  an  excuse.  State  v- 
Smlth,  183  Kan.  240,  111  P  184. 

sa.  See  cases  infra  this  note  aad 
notes  38-36. 

Ca]  la  Xndlasa  (1)  the  bond  « 
recognizance  or  a  copy  thereof  shoaU 
be  filed  with  the  complaint.  Cxr- 
mody  V.  SUte.  105  Ind.  E46.  5  NC 
679  (complaint  taken  In  connectloe 
with  the  copy  of  the  reeognlaaaet 
filed  with  It  held  sufficient) ;  SwbtMJ 
V.  State,  16  Ind.  309;  Klser  State 
13  Ind.  80;  Votaw  v.  State.  IS  IM- 
497;  AxUll  v.  SUte,  48  Ind.  A.  13L 
86  NB  999  (holding  that  a,  complalw 
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show  that  it  was  nnilarly  taken  and  executed,'^  and 
should  properly  identify  the  principal  and  sure- 
ties;*' and  except  where  the  bond  or  recognizance 
is  already  a  part  of  the  records  of  the  court,"  it 
should  also  be  alleged  that  the  instrument  was 
letnraed  or  transmitted  to  the  proper  eourt  and 
filled,  thus  making  it  a  matter  of  record."* 
[S  362]    (c)  As  to  Breach  or  TorfeitnTo.  The 


which  BbowB  that  the  bond  In  suit 
was  executed  to  secure  the  release 
of  the  principal  therein  who  was  held 
to  answer  to  a  charge  of  felony,  that 
the  amount  of  the  bond  was  fixed  by 
order  of  the  court,  that  the  principal 
failed  to  appear  for  trial,  and  that 

e dement  of  forfeiture  was  entered 
fore  the  commeaceiuent  of  the  ac- 
tion, la  when  accompanied  with  a 
copy  of  the  bond,  sufficient).  (8) 
Or  It  may  be  sot  out  In  hseo  verba 
In  the  complaint  (Campbell  v.  State, 
18  Ind.  876,   81  AraD  (3)  In 

which  case  an  exact  copy  must  be  set 
out  (Burton  v.  State,  <  Blackf.  839). 

[b]  Date  of  bond, — In  Texas, 
where  a  citation  on  sci.  fa.  on  a  ball 
bond  did  not  recite  the  date  of  the 
bond,  aa  required  by  Code  Cr.  Proc. 
(1911)  art  4S1,  it  was  fatally  de- 
fective. HoUey  v.  State,  70  Tex.  Cr. 
611,  157  BW  937. 

aa.    Peo.  V.  Bellafont,  11  Cal.  A. 
492,  106  P  42C  (holdlner  that  a  com- 
plaint on  a  ball  bond,  alleging  that 
after  the  order  flxlnff  the  ball  de- 
fendants appeared  and  executed  to 
plaintiff  an  undertaking  of  t>aU,  by 
which   defendants    agreed    to  pay 
plaintiff  a  parUcular  sum.  etc,  and 
that  on  the  giving  of  the  undertaking 
and  Its  approval  the  principal  was  re- 
leased from  custody,  suflfclently  al- 
leged that  the  undertaking  was  exe- 
cuted by  defendants,  and  that  In  con- 
sideration thereof  the  prlnctoal  was 
discharged  from  custody);  State  v. 
Abel,  170  Mo.  59,  70  SW  487;  State 
V.   Cornell,  70  S.  C.   409,  60   SB  22 
(holding  that  In  proceedings  to  es- 
treat  a   recognisance   an  allegation 
that  defendant,  pursuant  to  a  prelim- 
inary examination  before  a  magis- 
trate, was  bound  over  to  appear  in 
a  bond  signed  by  two  sureties,  sufll- 
clently  alleges  that  the  signing  was 
In  the  presence  of  the  magistrate). 

[a]  What  should  be  aUefsd,— (1) 
A  scL  fa.  should  show  who  took  the 
reco^laance,  the  signing  of  same  by 
the  recognizors,  and  the  sum  (Oray 
V.  State,  6  Ark.  265);  (2)  and  that  It 
was  acknowledged  (State  v.  Cherry, 
Afelgs  (Tenn.)  232,  (3)  and  approved 
(Bacon  V.  Peo.,  14  111.  312.  But  see 
Mcmrlan  t.  Peo.,  IS  ni.  9). 

[b1  ma*  Boed  Bot  be  alleveO,— 
<1>  But  It  l8  not  necessary  to  allege 
the  date  of  the  recognizance  (State 
V.  Olaevecke,  3S  Tex.  SS);  (2)  that  It 
fras  required  by  an  order  of  court 
CUcdure  V.  State,  29  Ind.  359);  (3) 
that  It  was  entered  Into  In  open 
30urt  (Pleasants  v.  State,  29  Tex.  A. 
!14.  16  SW  43);  (4)  or  that  it  was 
.aken  In  consequence  of  a  contlnu- 
Lnce  (State  v.  Inman,  7  Blackf.  (Ind.) 
r26).  (6)  And  it  has  been  held  that 
t  need  not  aver  the  facts  set  forth 
n  the  bond.  Furglson  v.  State,  4 
rreene  (Iowa)  802,  61  AmD  120; 
ttate  V.  Johnson,  6  Baxt.  (Tenn.)  198; 
^UBhTnan  v.  State,  38  Tex.  181;  (jowen 
.    State.  3  Tex.  A.  380. 

[c3  OonQOUaoe  with  law, — Under 
n  averment  that  the  "bond  was 
xhen  In  writing.  In  such  manner 
nd  form  as  the  law  provides,"  It 
■ill  be  understood  that  all  of  the  re- 
ulrements  of  the  law  were  compiled 
Ith.  Shelby  County  t.  Slmmonda 
I   Iowa  S46. 

S4.  Graves  Pea,  11  111.  642; 
tAte  V.  Hlney,  34  Ind.  381. 

Ca]  A.  mlaveeltal  of  the  mtmmm  of 
le  reoosnlsors  In  the  sol.  fa.  will  be 
.taJl.      Lrf>vlng  T.  State,  9  Tex.  A. 


[b]  "Henzjr"  and  "JCarry"  are  dis- 
tinct names,  and  If  It  Is  assumed  that 
one  name  la  a  corrujptlon  of  the  other, 
proper  averments  should  be  used,  or 
a  Judgment  by  default  will  be  er- 
roneoua    Garrison  v.  Peo.,  21  111.  636. 

3&.  State  T.  McCauley,  112  ICe. 
103.  »•  A  »7e  (holding  that  where 
an  Inspection  of  the  recognisance  and 
declaration  In  a  writ  of  sd.  fa.  sufB- 
elently  showed  at  what  court  de- 
fendant was  to  appear,  and  that  the 
magistrate  was  authorised  to  require 
the  recognizance,  the  declaration  was 
not  demurrable,  because  It  did  not 
aver  that  the  recognisance  was  re- 
turned to  the  supreme  Judicial  court 
and  entered  of  record);  State  v.  How- 
ley,  7S  Me.  6S2  (where  It  was  held 
that  in  scl.  fa.  In  the  superior  court, 
upon  a  recognizance  taken  In  euoh 
court  and  which  Is  a  part  of  the  rec- 
ords of  such  court  and  In  Its  keeping. 
It  Is  not  necessary  to  allege  that  the 
recognizance  Is  reoorded  In  that 
court) ;  State  v.  Wrote,  19  Mont.  2ft9, 

47  P  398  (holding  that,  under  Code  Cr. 
Prao.  art  S  268,  a  complaint  In  an  ac- 
tion on  a  bond  to  api>ear  and  answer 
an  Information  need  not  allege  that 
it  was  certified  by  the  shertfr  who 
took  It  to  the  clerk  who  filed  and 
recorded  It). 

ra]  When  the  gtatate  xe^alna 
tha*  a  ban  boad  mnat  be  retaned  to 
the  eiscfc  of  ttie  oourt  at  which  de- 
fendant Is  required  to  appear,  but 
does  not  require  it  to  be  filed,  ev  com- 
plaint In  an  action  on  a  ball  bond  is 
not  Insufilcient  because  It  fails  to 
allege  the  filing  of  the  bond.  State 
V.  Davis,  27  UUh  368.  75  P  857  (un- 
der Rev.  St.  [1893]  I  4886). 

36.  U.  S.— U.  S.  V.  Atwin,  24  P. 
Cas.  No.  14,475. 

111. — Conner  v,  peo.,  20  III.  381; 
Bacon  V.  Peo..  14  111.  313;  Noble  v. 
Peo..  9  111.  433. 

Ind.— Urton  v.  State,  37  Ind.  339; 
Paine  v.  State,  7  Blackf.  206;  Davis 
v.  State,  6  Blackf.  374;  Andreas  v. 
State,  3  Blackf.  108. 

Ky. — Starr  v.  Com.,  7  Dana  243; 
Simpson  V.  Com.,  1  Dana  623. 

Me.— State  v.  Baker,  60  Me.  46; 
Pallater  LltUe,  6  Me.  360;  State  v. 
Smith,  2  Ha  62. 

.  Mass. — Com.  t.  Dunbar,  IB  Gray 
209. 

Minn.— State  t.  Grant,  10  Minn.  39 
(recognisance  taken  out  of  court). 
Nev. — State  v.  Murphy,  23  Nev.  390, 

48  P  628. 
N.  O—atate       Davis.  43  N.  H. 

600. 

N.  J.— Slape  V.  State.  44  N.  J.  L. 

264. 

N.  T. — Peo.  V.  Van  Bps,  4  Wend. 
387:  Peo.  V.  Shaver,  4  Park.  Cr.  45. 

Tenn. — State  v.  Arledge,  2  Sneed 
£29. 

Va. — Qedney  t.  Com.,  14  Gratt  (66 

Va.)  818. 

[a]    Oeaeral  •▼erment^(l)  It  Is 

sufQclent  to  make  a  general  averment 
that  the  recognizance  was  filed  (State 
V.  Murphy,  23  Nev.  300.  48  P  628), 
(2)  or  to  refer  to  It  as  "a  record  or 
the  court"  (Peo.  v.  Hugglna  10  Wend. 
(N.  T.)  4«4). 

n>]  Aa  aU^atloB  that  th*  reoor- 
ulsaaee  was  ositUed  to  the  ooart  In 
which  the  suit  Ifl  pending  is  only 
necessary  to  acl.  fa.  upon  the  record 
of  the  recognisance,  aTid  when  the  ac- 
cused Is  a  party,  and  not  In  a  suit 
against  the  sureties  on  tbe  bond. 
Peo.  T.  Love,  1«  Cel.  676. 

37.  Cal.— Peo.  v.  Smith,  18  CaL 


sei.  fa.,  deelaration,  or  complaint  should  also  allege 
a  default  or  breach  of  the  bond  or  recognizance,^' 
and  that  forfeiture  for  tbe  breach  of  tbe  condition 
or  condition^  of  the  recognizance  was  judicially 
declared  and  properly  and  duly  entered  of  record,*' 
and  it  need  not  negative  the  existence  of  an  excuse 
for  the  default.'*  It  has  been  held  that  as  an  alle- 
gation of  forfeiture  and  entry  on  record  implies 

498;  Peo.  v.  Bellafont,  11  C^al.  A.  492, 
106  P  426  (allegation  of  breach  held 
sufficient). 

Ind. — Hannum  v.  State.  38  Ind.  32; 
Urton  V.  State,  37  Ind.  339  (that  the 
principal  waa  called  and  defaulted); 
State  V.  Inman,  7  Blackf.  286;  Hen- 
derson State,  6  Blatjkf.  29  (ecL  fa. 
held  defective  because  .U  did  net 
show  any  default  of  the  principal); 
State  V.  Humphries,  4  Blackf.  688; 
Llngley  v.  State.  1  Btadcf.  669. 

Iowa. — State  v.  Foster,  2  Iowa  S.'iS. 
Mass. — Com.   v.   Green,    138  Mass. 
EOO  (thai  defendant  did  not  appear, 
but  made  default,  held  sufllctent). 
N.  C— State  v.  Mills.  19  N.  C,  552. 
Oh. — State  v,  Johnson,  13  Oh.  ITS. 
Or. — Malheur  County  v.  Carter,  52 
Or.  616,  9R  P  4S9. 

S.  C— Slate  V.  Cornoll,  70  S,  C.  409, 
'<<)  22  (holding  th:il  in  a  proceed- 
iiiK  lu  estreat  a  recognizance  It 
should  be  alleged  that  defendant  was 
called  at  the  door  of  the  court  house, 
and  failed  to  answer). 

Wls.~State  V.  WettsUln,  84  Wia 
234.  26  NW  34. 

An  Objection  after  verdlot 
that  the  recognizance  was  on  cond(i^ 
tlon  and  breach  thereof  was  not 
averred  in  the  declaration  Is  made 
too  late.  Kirkner  v.  Com.,  6  Watts 
&  S.  (Pa.)  567. 

[b]  Ooatimiauce  before  defimlt^ 
Where  the  recognizance  required  the 
accused  to  appear  at  the  January 
term,  and  from  term  to  term  there- 
after, a  complaint  stating  that  at  the 
February  term  the  accused  appeared 
and  obtained  a  continuance  to  tbe 
March  term,  and  at  the  latter  term 
defaulted,  was  sufficient,  without 
averring  that  the  cause  was  contin- 
ued from  the  January  to  the  Febru- 
ary term.  State  v.  Wettstein,  64 
Wis.  234,  25  NW  34. 

38.  Colo. — Hlggins  v.  Peo.,  2  Colo. 
A.  567,  81  P  961. 

111.— Conner  v.  Peo^.  20  111.  381; 
Kennedy  v,  Peo.,  16  111.  418;  Thomas 
V.  Peo.,  13  111.  696. 

Minn. — State  v.  Grant,  10  Minn.  39. 
N.   M.— Brooks  v.  U.  S..  9  N.  M. 
72,  27  P  311. 

N.  T. — Peo.  V.  Van  Eps,  4  Wend. 
387. 

Or. — Malheur  County  v.  Carter,  68 
Or.  616,  621,  98  P  489  [olt  Cyc]. 

[a]  Date  of  tke  term  at  which 
recognisance  was  forfeited  need  not 
be  alleged.  State  V.  Davis.  48  N.  H. 
600;  Pugh  V.  State,  8  Head  (Tenn.) 
227. 

[b]  A  oopT  of  the  ]ustloe>s  eerU- 
floate  of  foneltiiTe  Is  not  necessary 
in  a  complaint.  Fowler  v.  State,  91 
Ind.  S07. 

[c]  Setting  out  a  oopy  of  the  re> 
eogalsanoe  with  reference  to  the  of- 
fice of  the  clerk  of  court  as  the  place 
where  the  record  of  forfeiture  may  be 
found  Is  sufficient.  Com.  v.  Meeser, 
19  Pa.  Super.  1. 

[d3  A  cow  of  the  order  forfelttiig 
tbe  bead  need  not  be  set  out.  Shrlver 
V.  State.  82  Okl.  607,  122  P  160. 

te]  A  reoltal  of  the  forfsltttre  ui 
a  dav  other  than  the  one  when  the 
forfeiture  was  noted  Is  not  a  rever* 
sible  error.  State  v.  Bpsteln,  186 
Ho.  102.  84  SW  1182;  SUte  v.  Bp- 
steln.  186  Ma  89.  84  SW  1120. 

as.  Nolen  V.  SUte,  (Okl.)  160  P 
149. 

[a]  An  allegation  that  defendant 
was  dalT  oalled  and  failed  to  qn^eat 

is  sufflelent.  although  it  does  not  al- 
lege that  he  made  default  without 
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that  the  proper  steps  anthoriziDg  such  a  forfeiture 
Uave  been  taken  it  is  not  necessary  to  allege  that 
the  principal  or  sureties  were  called  and  default- 
ed;*** and  that  as  the  regnlarit;  of  the  proceedings 
of  the  court  will  be  presumed  an  averment  that 
the  forfeiture  was  duly  made  and  entered  of  record 
IB  not  necessary  where  there  is  an  averment  that 
the  recognizors  were  called  but  did  not  appear,*^ 
or  where  the  all^tions  otherwise  show  a  default.*' 
An  aUegatton  of  paymant  or  nonpayment  of  the 
penalty  or  f silure  to  satisfy  the  judgment  has  been 
held  to  be  unnecessary  in  a  eomplunt  on  the  bond 
or  recognizance/'  but  necessary  in  a  sei.  fa.** 

353]  (d)  As  to  Proceodings  FreUmlnary  to 
Oiring  BalL  It  should  be  allied  that  a  chai^ 
was  made  against  the  principal  before  the  bond  or 
recognizance  was  taken;*"  but  it  has  been  held  that 


allegations  are  unnecessary  as  to  the  arrest  of  the 
accused  or  a  warrant  therefor,**  as  to  the  flading 
of  an  indictment/'  prelinunary  examination  w 
waiver  thereof,*"  or  order  of  court  direetii^  i 
prosecution.**  Nor  need  the  dedaration  show  mob- 
able  cause  to  believe  the  accused  guilty.**  tbnr- 
ever,  it  should  allege  that  the  accused  was  released 
firom  custody  by  reason  of  the  giving  of  the  reeog- 
nizance,**'  although  it  need  not  allege  that  an  order 
was  made  diaohai^ng  him  from  custody." 

354]  (S)  (hiring  Defects  by  Amendmoit,  Ver- 
dict or  Statste.  A  sci.  fa.  or  declaration  to  recover 
on  a  forfeited  reec^izanee  may,  in  the  discretlMi 
of  the  court,  be  amended  for  the  purpose  of  cunng 
formal  defects  therein/'  and  in  some  jurisdictions 
there  are  statutory  provisions  expressly  aothonziiig 
such  amendments,"*  or  curing  such  defects.*"  Sa^ 


«xeu8«.  State  t.  Wrota,  19  Hont.  209, 
47  P  «98. 

40.  Cheney  v.  Trammel],  65  Fla. 
451,  62  S  916;  Rubush  v.  State,  112 
Ind.  107,  18  NE  877;  State  V.  Orant, 
10  Hfnn.  S9.  But  see  Urton  v.  State, 
S7  Ind.  839:  Whit«  T.  State,  B  Terr 
(Tenn.)  188. 

41.  State  V.  Wrote,  IB  Mont.  209, 
47  P  878:  Peo.  V.  Hunlns,  10  Wend. 
<N.  T.)  484:  State  v.  Edgerton.  12  R. 
I.  104:  Oeneral  Bonding,  etc.  Ins.  Co. 
V.  State,  78  Tez.  Cr.  849,  186  SW  <1& 
(holdlne  that  a  citation  on  a  judg- 
ment nisi  on  a  ball  bond  Is  not  In- 
sufficient as  falling  to  allege  facts 
constituting  a  cause  of  action  be- 
cause, after  alleging  the  giving  of  the 
bond  and  the  transfer  of  the  csMise  to 
a  named  court.  It  only  averred  that  the 
principal  failed  to  make  his  appear- 
ance when  duly  called  In  "said 
court"). 

4B.  Kinney  v.  State,  14  Oh.  Clr. 
Ct.  91.  7  Oh.  Clr.  Dec.  97  (holding 
that  an  averment  that  the  bond  was 
duly  forfeited  Is  unnecessary  in  a 
petition  which  sets  forth  exactly 
what  was  done  to  constitute  the  for- 
feiture). See  also  Barltley  v.  State, 
ISKan.  99;  Rhetnhart  v.  State,  14 
Kan.  SIS. 

48.  Peo.  V.  Love,  19  Cal.  878;  State 
V.  Grant.  10  Minn.  89;  State  v.  Bies- 
man,  12  Mont.  11,  29  P  B34:  Ruckman 
V.  State.  (Okl.)  148  P  lOGO;  Edwards 
V.  State,  39  Okl.  605,  136  P  677: 
Shrlver  v.  State,  82  Okl.  607.  612.  122 
P  160  (where  the  court  said:  "It  Is 
Anally  urged  that  the  petition  was 
demurrable  because  it  did  not  allege 
that  the  bond  had  not  been  paid. 
There  are  some  authorities  cited  by 
plaintiff  In  error  sustaining  this  posi- 
tion, but  without  giving  any  reason 
for  such  a  holding.  If  the  presump- 
tion of  law  Is  that  the  bond  had  been 
paid,  then  it  would  be  necessary  to 
allege  and  prove  that  it  had  not  been 
paid.  On  the  other  hand.  If  the  pre- 
sumption Is  that  it  was  not  paid,  then 
It  la  not  necessary  to  allege  or  prove 
that  fact.  Certainly  it  would  be 
strange  to  presume  that  the  bond  had 
been  paid.  .  .  .  There  is  ample  au- 
thority for  holding  that  it  is  not  nec- 
essary to  allege  that  payment  had 
not  been  made^").  But  see  State  v. 
I^gonl,  30  Mont.  472,  76  P  1044  (hold- 
ing that  a  complaint  In  an  action  on 
a  ball  bond  Is  fatally  defective  where 
it  fails  to  state  that  the  amount  due 
by  the  terms  of  the  bond  has  not 
been  paid). 

44.  Peo.  V.  Love,  19  Cal.  876. 

45.  Grlffln  v.  State,  48  Ind.  8S8 
(holding  that  a  complaint  Which  does 
not  show  that  a  charge  was  made 
against  the  principal  before  the  re- 
cognisance was  taken,  or  which  falls 
to  state  before  whom  It  was  entered 
Into,  Is  bad  on  demurrer);  Com.  v. 
Bordus,  2  KyL  219.  11  Ky.  Op.  17. 

BwMifpttoa  of  offMUM  see  supra  I 
860. 


4B.  Jennings  v.  State,  13  Kan.  80 
(where  there  is  an  allegation  of  the 
filing  of  an  information,  an  order  of 
continuance,  etc.).  But  see  State  v. 
Arledge,  2  Sneed  (Tenn.)  229  (hold- 
ing that  a  scl.  fa.  against  ball  on  a 
recognisance  taken  by  a  Justice  is 
essentially  defective  where  it  con- 
tains no  recital  of  the  Issuance  of 
the  warrant,  or  of  the  arrest  or  the 
commitment  of  the  accused). 

[a]  tm.  Texas  under  Code  Cr.  Proe. 
art  443  prescribing  the  requisites  of 
a  citation  to  the  sureties  on  a  for- 
feited ball  bond  the  citation  need  not 
recite  that  a  capias  has  Issued  for  the 
arrest  of  defendant  or  that  he  had 
been  arrested.  Conner  v.  State,  (A.) 
9  SW  68.  V  ^ 

[b1    That  set,  fa.  reolftes  amat  of 

principal  and  surety  Instead  of  prin- 
cipal alone  is  not  a  fatal  defect.  Stur- 
geon v.  Com.,  10  Pa.  Cas.  305.  14  A  41. 

[c]  WlMre  defeadaat  Is  arrested 
on  a  plurles  writ  it  is  not  necessary 
to  set  forth  the  attachment  and  alias 
In  the  declaration,  Thomas  v.  Cam- 
eron. 17  Wend.  (N.  T.)  59. 

47.  Mooney  v.  Peo,  81  HI.  134; 
O'Brien  v.  Peo.,  41  111.  458;  Garrison 
V.  Peo.,  21  111.  635:  Chumasero  v. 
Peo.,  18  III.  406;  Bernhamer  v.  State, 
123  Ind.  677,  24  NE  609;  Snowden  v. 
SUte,  8  Ma  488. 

^CaT  Bowever,  It  has  been  held  (1) 
that  a  declaration  omitting  to  aver 
that  an  Indictment  has  been  found, 
and  In  what  court  the  person  charged 
has  been  called.  Is  too  defective  to 
support  a  Judgment  on  the  bond  (Peo. 
v.  Smith,  3  Cal.  271);  (2)  and  that 
the  complaint  must  allege  that  a 
criminal  proceeding  had  been  com- 
menced (U.  S.  V.  Keiver,  56  Fed.  422). 

48.  Jennings  v.  State,  13  Kan.  80 
(where  there  Is  an  allegation  of  the 
filing  of  an  Information,  etc.).  But 
see  tl.  S.  V.  Keiver,  56  Fed.  422, 

48.  Peo.  V.  Blankman,  17  Wend. 
(N.  T.)  252.  See  also  Champlain  v. 
Peo.,  2  N.  T.  S2. 

[a]  That  the  pHaoaev,  was  ad- 
Judged  guilty  by  the  Justice  of  the 
offense  charged  need  not  be  recited 
In  the  sci.  fa.  as  the  adjudication 
that  the  party  shall  stand  committed 
or  give  ball  for  his  appearance  to 
answer  the  charge  before  the  tribunal 
having  cognizance  of  the  offense  Is  a 
sufflcient  performance  of  the  examin- 
ing magistrate's  duty.  Fugh  v.  State, 
2  Head  (Tenn.)  227. 

50.  Champlain  v.  Peo.,  2  N.  T.  82. 

51.  Cal. — Los  Angeles  County  v. 
Babcock,  46  Cal.  252. 

Kan. — State  v.  Crissy,  18  Kan.  210 
(holding  that  a  petition  on  a  for- 
feited reccvnlsanoe  la  fatally  defec- 
tive, under  Cr.  Code  I  1S4,  where  It 
does  not  afflrmativelr  show  that  the 
prisoner  was  discharged  from  cus- 
tody by  reason  of  the  giving  of  the 
recognitance). 

— Com.  V.  Bordus,  t  KyL  819, 
11  Ky.  Op.  17, 


Or. — Malheur  County  ▼.  Carter,  El 
Or.  616,  98  P  489. 

Utah. — State  v.  Davis,  27  Utah  SCI. 
75  P  867  (holding  that  where.  In  u 
action  on  a  bail  bond,  the  bond, 
which  was  made  a  part  of  the  com- 
plaint, recited  that  "defendant  har- 
Ing  been  admitted  to  bail."  etc  uid 
it  was  alleged  that  immediately  after 
the  execution  of  the  bond  defendant 
left  the  state,  the  complaint  u 
against  a  general  demurrer  snlD- 
dently  alleged  that  defendant  was  re- 
leased on  the  bond) ;  Peo.  v.  Solomon. 
5  Utah  277,  16  P  4. 

[a]  Ja  aU^atloa  that  tb*  so  own* 
■hras  admitted  to  ball."  and  that  b« 
did  not  appear  at  the  trial.  Is  not 
equivalent  to  an  allegation  that  b« 
was  released  from  custody  In  con* 
alderation  of  the  recognisance  In 
question,  and  is  insuOlcient.  Pea  t. 
Solomon,  5  Utah  277.  16  P  4. 

Sesortwtloa  of  reooguiaasoe 
supra  i  361. 

sa.  Dllley  V.  SUte,  S  Ida.  286.  » 
P  48. 

68.  U.  S.— U.  8.  V.  George.  25  F. 
Cas.  Mo.  15.199,  3  Dill.  431,  22  Pictab 
LegJ  (Pa.)  108. 

Ga. — Vaughan  v.  Chandler.  IIS  Ga. 
9,  38  SE  852. 

111. — Peacock  v.  Peo.,  8S  lU.  SSL 

Hiss. — Tucker  v.  State,  6S  Hlas.  451 

Mo.— State  v.  Culp,  S9  Mo.  838: 
Snowden  v.  State,  8  Ho.  483. 

Tex. — Holley  v.  State.  70  Tez.  Cr. 
511,  157  SW  937;  Hutchlnga  v.  Stata 
24  Tex.  A.  242.  6  SW  34. 

Va.— Gedney  v.  Com.,  14  Oratt  (SS 
Va.)  318.  See  also  Bias  v.  Kloyd,  * 
Leigh  (34  Va.)  640. 

[a]  A  soL  fa.  may  ba  eineiansil  it 
the  trial  term  so  as  to  make  It  coa* 
form  to  the  bond,  and  aucb  amend- 
ment does  not  give  defendant  a  right 
to  a  continuance.  Myrlck  v.  Stata 
13  Ga.  190. 

[b]  An  am—dwat  of  a  ma  iM 
issued  on  forfeiture  of  a  t>ond  in  t 
criminal  case  chansine  the  recital  of 
the  date  of  the  ezecuuon  of  the  bond 
so  as  to  make  such  recital  of  the  date 
correspond  to  the  true  date  of  the 
bond  does  not  add  a  new  cause  of  ac- 
tion, and  Is  properly  allowed.  Harits 
v.  Smith,  4  Ga.  A.  129,  60  SE  1018. 

[c]  Vottoe  to  the  pxlaolpal  is  un- 
necessary In  order  to  amend  a  scL  fa. 
against  a  surety.  Hutchlnxs  v.  State, 
24  Tex.  A.  242,  6  SW  34. 

64.  See  statutory  provisions; 
Wingate  v.  Com.,  6  Cush.  (Hasal 
446  (holding  that  after  defanlt  t»- 
mal  defects  In  a  suit  by  the  common- 
wealth on  a  recognizance  may  be 
amended  under  Rev.  St.  c  100). 

[a]  m  We— nhiiaella  a  writ  of 
scl.  fa.  In  the  superior  court  os  & 
recognisance  taken  by  a  maiglatrste 
under  Gen.  St.  o  124  ||  lo.  11.  maj 
be  amended  under  Gen.  St.  c  l!* 
91  34,  44,  to  ao  action  of  oontnct 
Sewall  V.  Sullivan,  lOS  Iffasa  US. 

B6.   State  V.  Efuteln,  ise  Mo.  81 
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defects  may  also  be  cured  by  the  verdict." 

[$  355]  c  Defendant's  Pleadings— (1)  In  Gen- 
end.  In  eonsideriog  defendant's  pleadii^  the  fol- 
lowing distinctions  should  be  remembered:  (1) 
Where  a  sci.  fa.  is  regarded  as  a  declaration,  it 
should  contain  all  the  averments  necessary  to  au- 
thorize judgment,"'  and  if  it  fails  to  allege  facts 
sufficient  to  constitute  a  cause  of  action  it  will 
not  sustain  a  judgment  of  default;  but  (2)  in  cer- 
tain jurisdictions  no  pleadings  are  required  on  the 
part  of  the  state,  although  in  all  other  reacts  the 
cause  proceeds  as  in  eivu  actions;"^  so  (3)  matters 
shown  by  the  record  are  conclusive  and  cannot  be 
oontradicted,'"  and  (4)  the  code  may  require  <mly 
that  substantial  facts  necessary  to  constitute  a 
cause  of  action  or  def  raise  should  be  stated,*** 

A  eroBS  complaint  setting  wa  the  fact  that  the 
forfeiture  iras  void  may  be  med.*' 

[$  356]  (2)  Donnrrer.  Defendant  may  demur 
to  the  declaration  or  sei.  fa.  averring  that  insufficient 
matters  have  been  alleged  to  maintain  the  action,'* 
as  where  there  is  a  variance  between  the  sei.  fa. 


and  the  recognizance."  But  it  has  been  held  that  a 
demurrer  will  not  lie  because  of  an  incorrect  de- 
scription  in  the  recognizance  of  the  offense,  if  it 
sufficiently  identifies  the  pending  indictment,'*  or 
because  of  other  defects  in  the  recognizance  upon 
which  a  judgment  nisi  has  been  entered.**  In  case 
of  a  demorrer  to  a  sci.  fa.  a  question  is  raised  as 
to  the  sufficiency  of  matters  appearing  on  the 
record  only,  or  necessarily  implied  by  law,  and  not 
matters  outside  thereof;"'  and  it  has  been  held  that 
a  demurrer  to  the  sci.  fa.  reaches  only  to  the  recog- 
nizance on  which  the  judgment  nisi  is  founded,*' 
and  not  to  the  legal  sufflciencyof  the  indictment." 

Defendant  may  both  demur  and  answer  to  the 
same  cause  of  action;**  but  an  answer  cannot  be 
made  to  perform  the  office  of  a  demurrer,^^  and 
the  demurrer  may  be  waived  by  pleading  over.'^ 

[$  857]  (8)  Flea  or  Answer— (a)  In  General 
Where  the  statute  prescribes  the  manner  and  form 
of  making  a  plea  or  answer,  in  an  aetion  on  a  crimi- 
nal bail  bond  or  recognizance,  there  must  be  a 
compliance  therewith,^' 


84  SW  1120.  Sea  also  statutory  pro- 
visions. 

[a]   Whan  tit*  «t»tnt*  so  pnivMM, 

an  error  or  mistake  In  the  form  or 
mode  of  a  pleading  or  proceeding  will 
not  render  It  Invalid,  unless  It  has 
actually  prejudiced  defendant  or 
tended  to  his  prejudice  tn  respect  to 
a  substantial  rlgfnt.  Peo.  v.  Myers, 
1  Ida.  3S5  [cit  Tevls  v.  Randall.  6 
Cat.  632,  65  AmD  647], 

S6.  HcCIellan  v.  State,  22  Tex.  406 
<holdtng  that  a  verdict  on  the  general 
Issue  may  cure  defects  in  the  petition 
In  an  action  on  the  bond,  even  though 
no  exception  was  taken  thereto). 

87.  McNatnara  v.  Peo.,  1S3  111.  164, 
56  NB  «26. 

[a]  McL  fa.  pwfoima  tts  eflo*  of 
ft  <l««l>imtlo»  as  well  as  process,  and 
a  default  admits  the  facts  alleged  In 
the  writ.  RletBell  v.  Peo.,  72  ni.  418. 
See  also  supra  9S  348,  349, 

58.  Miller  v.  State.  35  Ark.  276; 
Brown  v.  Com.,  4  Mete  (Ky.)  221. 

[a]  If  th*  oompUliit  or  Its  s^nlT*- 
imt  Is  fatallr  dsfeottv*  under  the 
liberal  rules  of  amendment  applicable 
to  writs  or  other  civil  suits,  matters 
of  defense  on  the  merits  may  be  set 
np  by  answer,  as  the  summons  is  not 
the  subject  of  demurrer.  Miller  v. 
Sta.te,    85  Ark.  276. 

[b]  Motion  to  quasli.  — ■  Where 
there  are  no  pleadings  on  the  part  of 
the  state,  the  summons  may  be  the 
subject  of  a  motion  to  quash.  Miller 
T.  State,  »6  Apk.  27«iMcNamara  v. 
Peo.,  183  III.  164,  S6  NE  625  (motion 
to  quash  the  writ  upon  sci.  fa.  over- 
ruled). 

B0.  Peacock  v.  Peo..  83  111.  331 
rholdtng  that  pleas  that  defendant 
did  not  make  and  execute  the  bond 
and  nil  debet  were  not  proper  pleas, 
since  return  of  and  filing  recogni- 
zance made  It  a  record) ;  State  v. 
Bryant,  55  Iowa  451,  8  NW  303  (hold- 
Ins  that  answer  denying  breach 
of  bond  is  Insufflclent  as  that 
Is  res  adjudicata).  See  also  Ru- 
busli  V.  State,  112  Ind.  107,  IS 
NE  877. 

Fa]  Anln  th«  rsoord  ouuiot  b* 
disputed  by  a  plea  denying  Joint  or 
several  liability.  McNamara  v.  Peo.. 
188  111.  1<4,  K5  NE  625. 

CbJ  When  tbs  tmtii  or  falsltr  of 
en*  iMttor  ansffod  is  avpMMit  of 

K'mDOM  (1)  an  answer  will  be  good, 
and  a  sufltolent  defense.  Odiorne  v. 
State,  87  Tex.  122.  (2)  But  it  Is  also 
held  that  in  such  case  there  should 
t>e  a  special  demurrer.  Ross  v.  State, 
S  Blackf.  (Ind.),  316.  See  Ru- 
ousli  V.  state,  112  Ind.  107,  18  NB 
J77. 

State  V.  Myers,  61  Mo.  414. 


[a]  PsnnsBt  of  eoata  need  not  be 
averred  when  not  necessary  to  a  sur- 
render. State  V.  Meyers,  61  Mo. 
414. 

ei.  state  V.  HIndman,  159  Ind.  686, 
65  NB  911. 

6S.  Perry  v.  Burchard,  21  Conn. 
597  (where  the  declaration  on  its 
face  shows  want  of  authority  to  take 
the  recognizance);  Parrlsh  v.  State, 
14  Md.  238  (where  the  sci.  fa.  is  joint 
on  a  several  recognisance);  Com.  v. 
Green,  138  Mass.  200  (holding  that  an 
objection  that  the  declaration  did  not 
show  that  the  recognisance  was  on 
Qle  In  the  appellate  court  at  the  time 
of  the  default  could  be  taken  advan- 
tage of  only  on  demurrw). 

[a]  nw  omiMlam  of  «he  sol.  fft. 
to  rafffMrt  Oefaote  Im  the  veeofid- 
■raee^  uie  recogniiance  being  copied 
into  the  eel.  n..  can  be  taken  ad- 
vantage of,  tf  at  all,  only  by  special 
demurrer.  Ross  v.  State,  6  Blacdcf. 
(Ind.)  316. 

[b]  Brrors  or  omlsslaias  In  the 
writ  wiU  be  atareffarded  cm  dsmurrer 
If  It  sufficiently  appears  from  the 
records  and  Ales  of  the  court  that  the 
state  is  entitled  to  execatlon.  State 
v.  Heed,  62  Mo.  669. 

[c]  oeanrrer  omniled,~Slnce  a 
sci.  fa.  to  recover  on  a  recognisance 
bond  Is  to  be  regarded  as  a  declara- 
tion, a  writ  showing  a  recognisance 
properly  entered  into  by  principal 
and  sureties,  a  default  Judgment  of 
forfeiture,  and  the  issuance  of  the 
writ  Is  sulRolent  to  support  a  Judg- 
ment; hence  a  demurrer  and  motion 
to  quash  the  writ  were  properly  over- 
ruled. McNamara  v.  Peo.,  183  111. 
164.  66  NB  026. 

(d1  A.  sutmons  Issued  upon  for- 
feiture where  no  pleading  Is  required 
Is  not  the  subject  of  demurrer,  but 
may  be  quashed  on  motion.  Miller 
V.  State.  36  Ark.  276. 

68.    Bllison  V.  State,  8  Ala.  273. 

84.    State  v.  Bldred.  31  Ala.  393. 

65.  State  V.  Rhonlmus.  47  Miss. 
314.  See  also  Hall  v.  State,  9  Ala. 
827. 

88.  Norfolk  V.  Peo.,  48  HI.  »;  State 
V.  Reed,  107  Me.  48S,  78  A  479  (hold- 
ing that.  In  sci.  fa.  on  a  recognisance, 

the  objection  that  the  officer  s  return 
on  the  writ  fails  to  disclose  a  rea- 
son for  not  servlna  the  precept  on 
all  of  the  defendants  cannot  be 
availed  of  by  demurrer  going  wholly 
to  the  declaration,  as  the  officer's  re- 
turn is  no  part  of  the  declaration): 
Fields  V.  State,  39  Miss.  509;  State 
V.  Stevens,  184  Mo.  A.  115,  114  SW 
1113. 

[a]  Wliere  the  reooffalssjiee  is  aot 
MtMhed  to  the  mtt,  It  cannot  be 


looked  to  in  passing  on  a  demurrer  to 
the  writ,  as  the  sole  office  of  a  de- 
murrer Is  to  test  the  legal  sufficiency 
of  the  writ  Itself.  Candler  v.  Kirk- 
land,  112  Oa.  459,  460.  37  SB  716 
(holding  that,  where  a  writ  of  sci.  fa. 
to  forfeit  a  criminal  recognisance  ex- 
pressly recited  that  the  principal  was 
obligated  to  appear  at  the  superior 
court  of  a  named  county  to  answer  to 
a  designated  charge,  a  demurrer  to 
"the  proceedings,"  In  such  a  case,  on 
the  ground  that  the  bond  therein  re- 
ferred to  "Is  void  upon  its  face,  for 
the  reason  that  the  principal  .  .  .  le 
not  bound  to  appear  at  a  certain 
place,  but  is  bound  only  to  wpaar 
at  the  next  term  of  the  superior 
court,"  was  not  well  taken). 

87.  Williams  v.  State,  20  Ala.  63; 
■SUte  V.  Weaver,  18  Ala.  293;  Canmon 
V.  Com.,  96  Va.  673,  32  SB  83  (hold- 
ing that,  on  a  demurrer  to  a  sci.  fa. 
issued  on  a  recognizance  after  de- 
fault, there  Is  nothing  before  the 
court  but  the  sci.  fa.  and  the  recog- 
nizance; and  that  the  entry  of  de- 
fault cannot  be  looked  to  in  aid  of 
the  recognisance,  as  its  validity 
must  be  considered  standing  alone 
upon  the  demurrer).  But  see  State 
V.  Stevens,  134  Mo.  A.  116,  114  SW 
1113  (holding  that  a  demurrer  to  a 
sci.  fa.  on  a  recognisance  for  want 
of  faots  Is  not  limited  to  the  writ  or 
the  recosnlsance^  but  goes  to  the 
record). 

W  Tb»  reoqyirtsMoe  la  befone 
the  oonrt  osly  for  oomparlsoa  with 
the  sol.  flu  and  not  to  be  quashed. 
Com.  V.  Miller,  4  B.  Mon.  (Ky.)  418. 

88.  Williams  v.  State,  20  Ala.  63: 
State  V.  Weaver,  18  Ala.  293;  Com. 
V.  Pierce.  4  Kyb  247  (holding  that 
In  an  action  on  a  forfeited  ball  bond 
defendant's  demurrer  brings  before 
the  court  every  official  act  and  entry, 
beginning  with  the  Indictment,  and 
ending  with  the  summons  on  the 
order  of  forfeiture;  hence  the  court. 
In  Its  consideration  of  the  facta.  Is 
not  restricted  to  those  shown  by  the 
bond  and  order  of  forfeiture). 

^  88.  ^  Peo.  V.  Meyer,  2  CodeRep  (N. 

TO.  State  T.  Bryant,  66  Iowa  451, 
8  NW  303. 

71.  State  V.  Epstein.  186  Mo.  108, 
84  SW  1182;  State  v.  Ilpsteln,  186 
Mo.  89,  84  SW  1120. 

[a]  TheM  la  a  waiver  of  the  de- 
murrer if,  after  it  has  been  over- 
ruled, there  Is  an  answer  over  by 
defendant.  State  v.  Morgan.  184  Ma 
467,  28  SW  17. 

78.    See  statutory  provisions. 

[a]  wtttlBg  aeoeaaavjr^In  Ken- 
tucky, Cr.  Code  I  94  subs  3,  pro- 
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A  plM  tn  abatement  may  be  set  np  by  defend- 
ant/' as  for  a  nonjoinder  of  parties/'  or  for  mat- 
ters of  oluection  to  the  copy  of  the  sei.  fa.  served 
on  defenaant." 

A  plea  in  tMur  is  proper  for  setting  np  matters  in 
disehai^/*  but  not  matters  which  wonld  induce 
the  court  to  stay  the  proceedii^.^' 

A  q^edal  plea  may  be  interposed  setting  up  spe- 
cial matters  of  defense/^  such  as  the  fact  of  pay- 
ment/* or  excuse  for  the  default.*** 

Nil  debet  is  not  a  proper  plea  to  a  sci.  fa.  or 
declaration  on  a  recognizance  which  is  a  matter  of 
record." 

Non  est  factum  is  not  a  proper  plea  to  a  sci.  fa. 
on  a  recognizance  which  has  become  a  matter  of 
record;*'  and  it  has  been  held  that  defendant  may, 


without  such  a  plea,  raise  the  point  that  the  bond 
was  irregularly  taken  or  exeented,  uid  is  tbereftne 
void."  But  where  the  plea  is  proper  it  should  ex- 
plicitly and  directly  deny  execution  of  the  instra- 
ment  sued  on/*  aim  a  mere  denial  of  tiie  date  of 
execution  is  not  snefa  a  plea.** 

KqI  tiel  recoxd  is  a  proper  plea  to  a  sd.  fa.  as  to 
matters  of  reeord,**  as  where  the  sci.  fa.  miade' 
scribes  tiie  record,**  and  such  a  plea  may  attack  botii 
the  recc^isanee  and  the  judgment.**  The  only 
question  under  such  a  plea  is  whether  there  is  sndli 
a  record,  and  it  is  not  competent  to  raise  other  isanes 
thereunder." 

[$  358]  (b)  Fartienlarity  and  Snffldency  eC 
Averments.  The  answer  or  plea  should  plainly,  fully, 
and  distinctly  set  forth  the  grounds  of  d^enae,** 


viding  that  all  prooeedlnxs  Bubse- 
queot  to  the  summona  In  an  action 
on  a  forfeited  bail  bond  shall  be  the 
same  as  in  an  ordinary  clvlt  action, 
requires  the  answer  of  the  ball  to  be 
In  writing.  Bonner  v.  Com.,  85  8W 
1185,  27  KyL  <47. 

[b]  ronu  of  aaawm  or  ^eaa  in 
actions  upon  bonds,  undertakings,  or 
recognisances  see  Waugh  v.  Peo.,  17 
in.  661,  562;  Feo.  t.  Shaver,  4  Park. 
Cr.  <N.  T.)  45.  48. 

73.  Camp  t.  State,  29  Tex.  Cr. 
14S,  45  SW  491;  Camp  v.  SUte,  29 
Tex.  Cr.  14Z.  46  BW  490  (holding  that 
on  a  sci,  fa.  proceeding  the  propo- 
sition that  a  criminal  case  should 
abate  because  the  district  attorney 
could  not  claim  a  fee  in  two  cases 
growing  out  of  the  same  transaction 
affords  no  ground  for  a  plea  In  abate- 
ment). See  generally  Pleading  [31 
Cyc  1691. 

[a]  AAswvr  In  natnre  of  pies  la 
almtrauBt— In  proceedings  on  a  for- 
feited bail  bond,  the  refusal  to  allow 
the  sureties  to  withdraw  their  an- 
swer, consisting  of  a  genera!  demur- 
rer and  general  denial,  but  permit- 
ting them  to  die  an  answer  In  the 
nature  of  a  plea  in  abatement  and 
considering  It  on  the  hearing,  la 
proper.  Camp  v.  State,  39  Tex.  Cr. 
142,  45  SW  491:  Camp  v.  State,  89 
Tex.  Cr.  142,  46  SW  490. 

74.  Wilson  V.  State,  6  Blackf. 
(Ind.)  212  (holding  that  nonjoinder 
of  a  surety  must  be  availed  of  by 
plea  in  abatement  showing  that  the 
omitted  party  Is  Itving). 

[a]  la  an  action  of  debt  on  a  re- 
cognizance, the  nonjoinder  of  a  oo- 
obligor  can  be  taken  advantage  of 
OTily  by  a  plea  In  abatement,  unless 
It  appears  on  the  face  of  the  declara- 
tion. Peo.  V.  Dennis,  4  Mich.  609, 
69  AmD  338. 

[b]  A  plMb  aUefflBT  tta  dMilk  of 
the  pHnotpal  must  state  the  time  of 
his  death.  Peo.  v.  Watklns,  1»  nt 
117. 

T8.  Wilson  T.  State,  35  Tex.  169 
(so  that  Its  defects.  If  any,  can  be 
adjudged  of  by  the  court). 

TB.  Lyons  v.  State,  1  Blackf. 
(Ind.)  309  (holding  that  a  plea  in 
bar  Is  good  which  alleges  the  dis- 
charge of  accused  by  the  court  In 
such  form  that  the  contention  arises 
that  the  discharge  was  by  operation 
of  law,  as  where  the  dismissal  of 
the  Jury  operated  as  an  acquittal  and 
the  principal's  departure  was  with 
leave  of  court,  although  It  Is  neces- 
sary to  allege  such  discharge  by  the 
court). 

.  tal  A  maolal  ^ea  In  bar  that  de- 
fendants did  not  acknowledge  the 
recognizance  Is  InsufRclent,  as  it 
amounts  to  the  general  issue.  State 
V.  Dally.  14  Oh.  91. 

77.  King  V.  aettysburg  Bank,  S 
Rawte  (Pa.)  197. 

[a]  Unoertalnty  la  ilie  stateinant 
of  the  oSensa  oharged,  whether 
caused  by  errors  or  discrepancies  In 
dates  or  otherwise,  affords  no  ground 


for  arresting  judgment  and  is  not 

Eroperly  special  matter  In  bar.  Ru- 
ush  V.  state,  112  Ind.  107,  18  NB 
877. 

T8.  State  v.  Hendricks,  40  La.  Ann. 
719,  6  S  24  (holding,  however,  that 
one  who  flies  a  special  plea  Is  to  be 
Judged  on  that  plea  and  no  other,  all 
else  being  admitted). 

[a]  Xf  fteve  Is  a  mistake  la  tli* 
da**  ot  tta  bead  there  should  be 
proper  allegations  to  admit  parol 
proof  to  correct  the  same,  and  in  the 
absence  of  such  averments  It  is  not 
permissible  to  Introduce  a  bond  bear- 
ing any  other  date  than  that  In  the 
sol.  fa.  Hayden  v.  State,  (Tex.  Cr. 
A.)  88  SW  801;  Hoseley  v.  State,  87 
Tex.  Cr.  18.  28  SW  800. 

79.  Beading  v.  State,  1  Del.  190 
(holding  that  discharge  on  legal  pay- 
ment could  not  be  proved  under  a 
plea  of  payment,  but  must  be  spe- 
cially pleaded). 

80.  Madden  v.  SUte,  86  Kan.  146, 
10  P  469  (holding  that  proof  can- 
not be  offered  by  the  surety  that  the 
default  of  the  principal  waa  sicoused, 
unless  the  acts  relied  on  to  exoun 
the  default,  and  which  rendered  the 
performance  of  the  condition  of  the 
recognisance  impossible,  have  been 
pleaded  by  such  party);  Holley  v. 
State.  70  Tex.  Cr.  &11,  lfi7  SW  937 
(holding  that  sureties  on  a  ball  bond 
in  sci.  fa,  proceedings  are  not  enti- 
tled to  defend  on  the  ground  that  the 
principal  did  not  appear  by  reason 
of  sickness  or  other  unoontroUable 
clroumstanoes,  as  provided  by  Code 
Cr.  Proc.  [19111  art  500.  unless  such 
defense  was  pleaded). 

81.  McNamara  v.  Peo.,  188  III.  164. 
5E  NB  625  (holding  that,  since  de- 
fendants giving  a  recogniianos  which 
was  entered  of  record  are  estopped 
to  dispute  the  same,  their  plea  that 
they  did  not  owe  the  money  sou^t 
to  be  recovered  in  an  action  thereon 
Is  bad  on  demurrer);  Peacock  v. 
Peo.,  82  III.  831  (holding  that,  where 
a  recognizance  is  returned  to  and 
filed  In  the  office  of  the  clerk  of  the 
circuit  court,  it  becomes  a  record  of 
that  court,  and  that  therefore  pleas 
to  a  sci.  fa.  thereon,  that  defendants 
did  not  make  and  execute  the  recog- 
nisance, and  nil  debet,  are  not  prop- 
er); State  V.  SutcIifTe,  16  R  I.  620, 
16  A  710,  17  A  920.  Bee  generally 
Bonds  rS  Cyc  831). 

aa.  McNamara  v.  Peo.,  188  III.  164. 
55  NE  625;  Johnston  v.  Peo..  II  111. 
469;  Kuhle  v.  Peo.,  65  111.  A.  278. 
See  also  Pencock  v.  Peo..  88  111.  881; 
and  treneraHv  Bonds  f6  Cyc  881]. 

[ai  In  Illinois,  since,  under  Cr. 
Code  div  8  !  3,  a  recognisance  taken 
In  open  court  In  a  court  of  record 
need  not  be  signed  by  the  persons 
entering  Into  the  same,  a  plea  that 
defendants  did  not  sign  the  same  ts 
bad  on  demurrer.  McNamara  v.  Peo,, 
183  III.  164.  55  NB  625. 

83.  Crumpecker  v.  State,  46  Tex. 
Cr,  132,  79  SW  564  (taken  when 
court  was  not  In  session). 


[a]    WlMre  bond  la  aaslg— a.  A 

plea  of  non  est  factum  is  not  neces- 
sary In  sci,  fa.  on  a  forfeited  hall 
bond,  where  the  bond  is  not  slcned 
at  all.  Nelson  v.  State,  44  Tex.  Cr. 
69S,  73  SW  298. 

86.  L.indaay  v.  State,  29  Tax.  Cr. 
468,  46  SW  1045.  See  also  Simon  t. 
U.  8.,  4  Ind.  T.  688.  76  SW  £10. 

[a]  itsalal  undsr  ea«ki— Whera 
sureUes  on  a  forfeited  recoanlaaoc* 
do  not  deny  Ita  execution  under  oath, 
they  are  bound  thereby,  althoush  It 
Is  not  signed  by  the  imnclpal.  State 
V.  Ballentlne.  106  Mo.  A.  190.  SO  SW 
817. 

86.  Lindsay  t.  State,  89  Tex.  Cr. 
468,  46  SW  1045  (holding  that  a 
dental  of  the  execution  of  an  ap- 
pearance bond  on  the  particular  day 
stated  therein  la  not  a  plea  of  non 
est  factum,  and  hence  doea  not  put 
in  Issue  its  execution). 

88.  Slaten  v.  Peo.,  21  m.  28.  Sea 
also  SUte  v,  Dlckenaon,  7  N.  C  10. 

[a]  A  danlal  of  forfsitux*  most 
be  proved  under  a  plea  nul  tiel  rec«w4, 
where  the  forfeiture  Is  alleged  by  the 
Bcl,  fa.  to  be  of  record.  WUaon  t. 
State,  6  Blackf.  find.)  212. 

87.  Slaten  v.  Peou,  21  IlL  28. 

88.  Slaten  t.  Peo.,  21  IlL  ss, 
88.    SUte  V.  Sutcllfte.  16  R.  L  52|l 

17  A  920  (holding  that  under  such  a 
plea  It  cannot  be  proved  that  defend- 
ant was  not  the  recognlsor.  or  that 
the  court  Uking  the  bond  had  no  Ju- 
risdiction, for  these  must  be  apeclallr 
alleged);  State  v.  SutcUtCe,  16  R  L 
410,  16  A  710. 

[a]  Vlea  that  dafeadaat  ttU  not 
stand  la  opea  oonxt  and  Ti^aatat  to 
terms  of  recognisance  Is  In  effect  an 
attempt  to  dispute  the  record  by  a 
plea  nul  tiel  recognisance  which  can- 
not be  done.  McNamara  v-  Peo-  182 
111.  164.  56  NK  626. 

80.  Sasser  v,  McDanlel,  ?S  Oa 
547;  Carmody  v.  Sute,  106  Ind.  541, 
5  NB  679;  State  v.  Bell.  S8  lUsa 
822.  See  generally  Pleadlne  [31  Cyt: 
126], 

fa]  Xf  dsfcaOaat  sHunOa  feavs 
moved  to  sst  aaUa  the  f orfettan  iw, 

the  answer  should  show  Batisfactory 
cause  for  the  default  or  It  la  Insvf' 
flcient  or  no  answer.  Gkx>de  v.  Statei 
15  Tex.  124. 

[b]  Zft  howersr,  Uw  ooBsvUalat  Is 
bad.  It  need  not  be  determlaed 
whether  or  not  an  answer  ts  sof- 
flolent.  Tucker  v.  State,  13  Ind. 
222. 

[c1    OoaMaainr   raooyalaanoei  la 

the  absence  of  an  averment  of  daress 
er  conatraint  the  presumptiiMi  la  tkat 
the  obligors  intended  to  comply  with 
the  statute,  that  they  deslrsd  le 
enter  Into  the  sUtutory  "eontlnaing 
recognisance,"  and  that  tba  cowl 
"desired"  the  same:  and  an  answer 
averring  that  the  "continuing"  ra- 
cogntzance  Uken  was  not  directed 
by  the  court  to  be  a  "contlnatsg" 
one  Is  not  good  unleas  It  avers  that 
the  principal  did  not  voluntarily 
consent    to    the    execution  thereof 


For  later  oasss»  d«v«l^awata  and  Aaaffsa  la  the  law  sas  cumulative  AnnoUtlons.  §fp%  ^^a^fA^^ 
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aod  flhoidd  not  be  geaaaX  and  indefinite,*^  a^fQ- 
mentative  or  inconsiBtent,"'  and  sboiUd  state 
facts  and  not  conolusions  of  law  but  it  need  not 
allege  matters  merely  of  evidence.^"  A  plea  or 
answer  is  technically  bad  when  it  neither  denies 
any  material  fact  averred  in  sci.  fa.  nor  yet  con- 
fesses and  avoids;""  and  it  is  manifestly  insufficient 
where  the  representations  relied  on,  and  which  are 
negatived,  rdate  to  l^al  questions  of  which  de- 
fendants are  required  to  Judge  for  themselves."' 
A  plea  is  also  bad  which  is  not  an  averment  of 
faets,  but  only  a  deduction  from  facts  afterward 
averred  which  do  not  justify  the  deduction.^^ 

[\  m\  (4)  Affidavit  of  Defense.  Under  the 
statutes,  in  at  least  one  jurisdiction,  an  affidavit  of 
defense  is  required  in  actions  of  sci.  fa.  on  reeog- 
nisanees;"  and  judgment  may  be  entered,  upon 
the  filbg  of  a  c<^y  of  the  forfeited  recognisance, 
for  the  want  of  a  gnffleient'  affidavit  of  defense.^ 


360]  d.  EepUcation  or  Seply.  A  replication 
or  reply  to  defendant's  plea  or  answer  in  an  action 
on  a  bail  bond  or  recognizance  is  ordinarily  gov" 
emed  by  the  rules  applicable  to  replications  or  re- 
plies in  civil  cases  generally,^  such  as  that  it  most 
be  responsive  to  the  plea  or  answer.'  It  has  been 
held  that  the  commonwealth  need  not  reply  to  facts 
relied  on  as  a  defense,  but  that  they  should  be 
treated  as  controverted  and  that  defendant  should 
be  required  to  prove  them,*  and  that  the  allegations 
of  the  answer  may  be  taken  as  confessed  where  no 
reply  thereto  is  ^ed  after  demurrer  overruled.' 

361]  e.  Issues,  Proof,  and  Variance."  In  ac- 
cordance with  rules  relative  to  issues,  proof,  and 
variance  in  civil  cases  generally,^  such  questions 
only  can  be  considered  in  an  action  on  a  bail  bond 
or  recognizance  as  are  properly  put  in  issue  by  the 
pleadii^  and  proof,*  and  defendant  may  rely  only 
on  SDoh  matters  of  defense  as  have  been  inter- 


Camodr  v.  Btate,  106  InO.  B4«.  5  NB 

[d]  TeattOKltoB^In  Texas  the 
statute  Am*  not  require  an  answer 
io  a  scL  ta..  to  b«  sworn  to,  «spe- 
daily  when  the  matters  pleaded  In 
the  answer  are  of  record  and  those 
of  which  the  court  ought  to  take 
Judicial  notice.  Odlome  v.  State,  37 
Tex.  122. 

[e]  Wkw*  Hm  aaswer  Mate*  no 
4m«m  a  Judsment  on  the  i^eadlngrs 
la  proper.  Ruckman  t.  State,  <Okl.) 
148  P  1050. 

01.  U.  B.  v.  AtwHl,  84  F.  Caa.  No. 
14.475. 

[a]  A  plM  wbloh  la  op«  to  an 
JstandmeBS  In  favor  of  tli*  stete  Is 

inaafflclent.  tJ.  B.  V.  Atwlll.  24  P. 
Caa.  No.  14,476  (where  the  court  eatd: 
"A  cardinal  rule  In  reapect  to  pleas 
In  bar  la  that  the  defendant  must 
■tate  hto  cftss  with  Hz  lentl  etrcum- 
stsnceK  and  If  the  plea  oe  auacep- 
tlble  of  two  Intendments  It  shall  be 
taken  most  strongly  against  htm. 
.  .  .  He  must  also  set  forth  his  case 
according  to  the  truth"). 

98.  Bplcer  V.  State,  9  Oa.  49  (a 
plea  setting  up  the  taking  of  a  for- 
mer bond,  not  alleging  positively  that 
such  flrst  bond  was  sufficient). 

OS.  State  T.  Newton,  22  Wis.  586 
(holding  that  an  answer  by  the  sure- 
ty that  the  accused,  after  Judgment, 
was  permitted  by  the  state  to  depart 
tbe  court,  etc..  Is  not  inconsistent 
vlth  a  denial  that  the  recognisance 
waa  renewed  as  to  the  surety  at  the 
next  terra  after  it  was  entered  Into, 
the  cause  having  then  been  contin- 
ued). 

9^    Saaser  v.   UcDanlel,   78  Oa. 
64T. 

[a]  n  ahonld  not  admit  a  faot 
try  ]Mffa*lve  pregnant  and  tlisn  deiv 
Mm*  oonolvalou  of  law,  for  plead- 
insrs  should  state  facts  and  not  con- 
clusions of  law,  and  unless  this  la 
done  they  are  fatally  defective.  Sas* 
Her  V.  HcDanlel,  73  Oa.  547  (apply- 
Ing  this  rule  to  a  statement  that  the 
warrant  was  Illegal  as  not  being 
bounded  upon  a  sufficient  affidavit, 
tfaat  the  warrant  described  no  of- 
fense, and  that  the  bond  contained 
no  condition  for  personal  appearance, 
and  hence  that  there  was  no  breach). 

99.  State  v.  Heyers,  CI  Ho.  424; 
State  V.  Msyers,  61  Mo.  414  (as  that 
■tlie  ftoceptanee  of  the  priaoner  was 
acknowledged  in  writing). 

99.     I^ndls  Feo.,    89    lU.  79 

<'Wbere  an  answer  alleged  that  de- 
fendant did  appear  at  the  term  and 
did  abide  the  order  of  court). 

CaJ  A  Vlaa  that  tbe  anra^  sur- 
r*iUl«r*d  Us  yrlnolMl,  and  ooafesalng 
as  to  ttie  ooani,  Is  bad  In  not  averring 
ttiat  the  principal  was  surrendered 
Oefore  default.  Peo.  v.  HcParland, 
>   HI.  A.  S7S. 


or.  Peacock  v.  Peo.,  88  ni.  881 
(aa  that  they  were  misled  by  the 
eherlfTB  representations  that  accused 
was  In  the  aherUTa  legal  cuatody). 

M.  Klrby  v.  Com.,  1  Bush  ^y.) 
113  (applying  this  rule  to  an  answer 
that  the  principal  was  necessarily 
prevented  from  appearing  because  he 
was  then  In  custody  of  the  state,  etc, 
because  this  does  not  allege  that  be 
would  have  appeared  If  he  had  not 
been  prevented  and  that  the  Imprison- 
ment was  before  the  day  spectfled). 

M.  Harres  v.  Com..  35  Pa.  416; 
Com.  v.  Hart,  8  Pa.  Dlst.  109,  17  Pa. 
Co.  148  (holding  that  a  statute  which 
provides  that  affidavltp  of  defense 
may  be  required  In  all  actions  Insti- 
tuted on  "Instruments  In  writing  for 
the  payment  of  money"  authorises  a 
rule  of  court  making  It  obligatory 
to  file  an  affidavit  of  defense  In  all 
actlona  of  ad,  fa.,  on  recognliances). 
See  veaerally  Pleading  rsi  Cyo 
S81]. 

[a]  A  wiltlea  atatameuk  by  de- 
fendant of  the  facts  constituting  hla 
defense  may  be  as  applicable  to  this 
as  to  any  other  kind  of  action. 
Brown  v.  Com..  4  Mete.  (Ky.)  221. 

[b]  Afldavit  of  defeaas  uuisoMi- 
sary  see  State  t.  Ahrens,  47  S.  C.  L. 
493. 

I.  Hagle  V.  Com.,  (Pa.)  4  A  788; 
Harres  v.  Com,,  86  Pa.  416;  Com.  v. 
Taylor,  I  Chest.  Co.  (Pa.)  261;  Com. 
V.  Becker,  1  Woodw.  (Fa.)  297. 

[a]  Snfleisaor  of  afldavit^ — (i ) 
In  an  action  against  a  surety  on  a 
recognisance  an  affidavit  of  defense 
Is  Insufficient  which  avers  that  de- 
fendant never  became  surety  for  the 
appearance  of  anybody  of  the  same 
name  as  the  principal  In  tbe  recog- 
nizance, or  whose  name  resembled  or 
was  similar  to  It,  where  defendant 
does  not  deny  that  he  signed  the 
recognizance,  nor  that  the  giving  of 
the  recognizance  resulted  In  the  re- 
lease from  Imprisonment  of  the  very 
person  for  whom  he  intended  to  go 
ball.  Com.  v.  Lamar  82  Pa.  Super. 
200.  (2)  An  averment  In  an  affidavit 
of  defense  to  an  action  on  a  forfeited 
recognisance  that  It  Was  the  uniform 
practice  In  the  court  of  Quarter  ses- 
sions to  regard  the  report  of  a  grand 
Jury  Ignortng  an  tndiotment  as  Ipbo 
facto  a  discharge  of  defendant,  and 
to  treat  an  entry  on  the  records  of 
the  court  of  such  action  by  the  grand 
jury  aa  leave  for  him  to  depart, 
might  be  considered  by  the  court  of 
common  pleas  aa  a  reason  for  mod- 
erating or  remitting  the  forfeiture, 
but  it  was  not  required  to  do  so. 
Com.  V.  Harvey,  222  ^i.  214,  70  A 
1093.  ■ 

S.  State  V.  Morgan.  124  Mb.  467. 
28  SW  17:  Foster  v.  Ralnsford.  1 
Hill  (N.  T.)  823.  See  generally 
Pleading  [81  Cyo  2413. 


[a]  A  replr  to  tks  glsa  oontpsrutt 

ad  diem  that  defendant  was  an  In- 
fant and  did  not  appear  by  guardian 
is  bad.  Foster  t.  Ralnsford,  1  Hill 
(N.  T.)  828. 

[b]  Xeyir  held  daannaM*^ 
Where,  In  an  action  against  a  surety 
on  a  recognisance,  the  answer  ad- 
mitted the  entry  of  a  default  Judg- 
ment against  defendant,  but  averred 
that  It  was  entered  by  mistake  and 
that  It  was  afterward,  on  motion  and 
by  consent  and  order  of  the  court, 
set  aside,  a  reply  charging  fraud  gen- 
erally In  procuring  the  order  is  de- 
murrable. State  V.  Moore,  26  lud.- 
246. 

3.  Cannon  State,  17  Ark.  S6S 
(replication  held  responsive  to  a 
plea  of  former  recovery);  Votav  t. 
State,  12  Ind.  497. 

[a]  Whsra,  Im  aottoa  of  A«M  om 
a  geoogaliaaoe,  Oafenda&t  pleads  foz^ 
me>  raeorarr,  plaintiff's  reply  should 
plead  that  the  cause  of  action  was 
not  the  same.  Instead  of  nul  ttel 
record.  James  State,  7  BladEf. 
(Ind.)  325. 

4.  Slodglll  V.  Com..  11  KyL  368. 
[a]    It  la  not  nooeaaary  for  Vbm 

atata  to  plsad  a  faot  in  order  to  In- 
troduce It  in  rebuttal  of  evidence 
offered  by  defendant  to  sustain  an 
allegation  of  default.  AUee  v.  State. 
28  Tex.  A.  631.  18  SW  991. 

5.  Com.  V.  Anderson,  1  KyL  27S, 
10  Ky.  Op.  701. 

8.   Taiteaee   iMtwaea  ladletmest. 
aaoavit,  e>  wammt  and  bond  or  m- 
coyirisaiiee  see  supra  9  242. 
_  V.   See  generally  Pleading  [81  C!yc 
870], 

e.  Kuhle  V.  Peo.,  66  Til.  A.  878 
(holding  that.  In  sci.  fa.  on  a  for- 
feited recognisance  certified  by  a  de 
facto  Justice,  the  question  whether 
he  was  lawfully  elected  and  qualified 
cannot  be  raised,  especially  where 
the  recitals  of  the  recognizance  ad- 
mitted that  he  was  a  Justice);  Hel- 
man  V.  State.  70  Ter,  Cr.  480,  1B8 
SW  276  (holding  that  proof  In  a 
suit  on  a  forfeited  ball  bond  that 
one  had  received  a  letter  from  the 
principal  stating  that  he  was  sick, 
but  expressing  willingness  to  come 
to  trial,  and  that  for  two  years  the 
principal  had  not  been  heard  from, 
did  not  present  the  Issue  of  his 
death);  Moaeley  v.  State,  37  Tex.  Cr. 
18,  38  SW  800  (holding  that,  where 
the  set.  fa  for  Judgment  on  a  for- 
feited ball  bond  alleges  that  the  bond 
was  executed  on  a  certain  day,  It  Is 
not  permissible  to  Introduce  a  bond 
bearing  any  other  date). 

[a]  Where  the  name  differs  (1)  In 
the  bond.  Indictment,  and  Judgment 
nisl,  the  bond  and  indictment  are  not 
admissible  to  show  forfeiture  In  the 
absence  of  an  allegation  showing  the 
name  to  be  that  of  the  same  person 
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posed  by  his  pleadings.* 

Variance.  To  constitute  a  fatal  varianee  between 
the  pleadii^  and  tbe  proof  there  must  be  a  ma- 
terial misdeseription  in  tbe  pleadings  of  tbe  eanse 
of  action  sneh  as  is  ealcnlated  to  surprise  or  mis- 
lead  tbe  adverse  party  it  must  be  material  to 
the  merits  uid  prejudicial  to  defendants  in  their 
defense/^  or  it  mnst  be  sneh  that  the  sei.  fa.  eould 
not  have  been  amended  so  as  to  agree  with  the  ree- 
ord.^*  But  a  variance  which  conld  not  have  anr^ 
prised  or  prejudiced  the  adverse  party  will  not  be 
regarded  as  materiaL"  Thus  a  material  variance 
between  the  warrant  and  the  recognisance  set  forth 
in  the  declaration  and  that  given  in  evidence,^*  or 


between  a  recognizance  or  a  sci.  fa.  and  a  judg- 
ment thereon  is  fatal.'"  But  it  is  too  late  to  in- 
quire after  ju^pnent  whether  the  reeognizanee  eon- 
forms  to  the  judgment  nisi  or  sci.  fa.;'*  and  the 
surety  raa.j  be  preeludedj  by  his  answer,  from  raising 
the  question  of  variance.'^ 

[%  362]  8.  Evlitoice— «.  Presamptfmis  and  Bm^ 
den  of  Proof.'*  In  an  action  on  a  forfeited  bail  bond 
or  recognizance,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the  proceed- 
ings relative  to  the  taking  of  the  bond  or  the 
reec^izanee,  or  to  the  adjudication  of  the  for- 
feiture, were  regular  and  valid,'*  such  as  that  the 
bond  or  the  recognizance  was  taken  by  the  proper 


(Weaver  v.  State,  13  Tex.  A.  191), 
(3)  althougrh  it  has  been  held  that 
the  question  whether  the  person  In- 
dicted was  the  same  as  the  one  recog- 
nised Is  for  the  Jury  (Wilcox  v. 
State.  24  Tex.  544).  i3)  And  the 
reco^lzance  Is  declared  to  be  ad- 
mlsaible  In  connection  with  other  evi- 
dence to  prove  that  the  person  who 
executed  the  bond  was  the  one  de- 
scribed In  the  body  of  the  Instru- 
ment by  another  name.  O'Brien  t. 
Peo.,  41  Ul.  456  tdlat  Vincent  v.  Peo., 
S6  ni.  BOO]. 

[b]  Whmn  u  IniletaUKt  for  thefk 
la  pvt  bi  ertdetwe,  the  state  cannot 
show  under  it  a  conviction  for  swin- 
dling. Martin  v.  State,  16  Tex.  A. 
2«5. 

9.  Votaw  V.  State,  12  Ind.  49? 
(holding  that,  where.  In  an  action  on 
a  forfeited  recognlaance,  the  answer 
alleged  that  the  amount  of  the  ball 
was  not  specified  in  nor  Indorsed  on 
the  warrant  of  commitment,  but  It 
did  not  deny  that  the  amount  had 
been  fixed  by  the  proper  authority. 
If  it  could  not  be  inferred  from  the 
answer  that  the  amount  of  bail  had 
not  been  fixed  by  competent  author- 
ity, the  facts  were  wholly  immaterial, 
ana  an  issue  on  them,  would  be  imma- 
terial); Williams  V.  Shelboume,  102 
Ky.  S79.  44  8W  110,  19  1924 
(holding  that,  while  Const.  I  77,  which 
withholds  from  the  governor  power 
to  remit  the  fees  of  the  clerk,  sheriff 
or  commonwealth's  attorney  In  penal 
and  criminal  cases,  does  not  prevent 
the  governor  from  depriving  such 
officers  of  fees  by  remitting  a  for- 
feiture before  Judgment  Is  rendered 
thereon,  yet,  where  sureties  in  a  bail 
bond,  after  such  remission,  fall  with- 
out excuse  to  interpose  It  as  a  de- 
fense to  a  proceeding  on  the  for- 
feiture, they  cannot,  after  judgment, 
deprive  the  officers  of  their  statutory 
commissions). 

fa]  A  plM  of  iral  tfel  r«oord  to  a 
fa.  on  a  forfeited  recognizance 
presents  no  Issue  of  fact  for  a  Jury 
to  try.  Kufale  v.  Peo.,  8S  III.  A. 
ST8. 

[b]  Onwnl  dwdal*  On  sci.  fa.  to 
forfeit  a  ball  bond,  a  general  denial 
by  the  surety  puts  in  issue  all  ma- 
terial allegations  In  the  writ,  and 
the  burden  la  on  the  state  to  Intro- 
duce In  evidence  not  only  the  Judg- 
ment nisi  but  also  the  ball  bond. 
General  Bonding,  etc.,  Ins.  Co,  v. 
State,  73  Tex.  Cr.  649,  165  SW  615. 

10.  Day  v.  State,  51  Tex.  Cr.  324, 
101  SW  806;  Werblski  v.  State,  20 
Tex.  A.  131. 

[a]  This  role  applies  to  averments 
as  to  the  place  of  taking  the  recog- 
nisance. Paine  v.  State,  7  Blackf. 
(Ind.)  206;  SUte  v.  Miner.  14  R.  I. 
SOS. 

U.   Saxton   v.    State.   8  Blackf. 

(Ind.)  200. 
IB.   Saxton   T.   State,    8  Blackf. 

(Ind.)  200. 
[a]    Whn  f»tal  TMlaaooi^Wlthln 

the  general  principles  stated  in  the 
text  a  variance  has  been  held  fatal 
In  the  following  cases:  (1)  As  to 
the  offense  Charged  (Simpson  v.  Com., 


1  Dana  (Ky.)  523;  State  v.  Borroum, 
26  Mtss.  203;  Bailee  v.  State,  20  Tex. 
498);  (2)  as  to  appearance  (Bridges 
V.  State,  24  Miss.  163:  Orlgsby  v. 
State,  6  Terg.  (Tenn.)  354;  Smith  v. 
State,  7  Tex.  A.  160);  (3)  as  to  the 
court  (Frost  v.  State,  33  Tex.  Cr. 
347,  26  SW  412;  Avant  v.  State,  33 
Tex.  Cr.  312,  26  SW  411;  Brown  v. 
SUte,  28  Tex.  A.  297,  12  SW  1101); 
(4)  as  to  name  (Weaver  v.  State,  13 
Tex.  A.  191):  (5)  as  to  Joint  or  sev- 
eral Judgment  (Farrls  v.  Peo.,  68 
III.  26;  Bills  V.  State,  10  Tex.  A. 
S24);  (6)  a«  to  officer  taking  the 
bond  (Arrlngton  v.  State,  13  Tex.  A. 
654);  and  (7)  as  to  recital  of  date 
of  bond  (Avant  v.  State,  supra; 
Bailey  v.  SUte,  (Tex.  Cr.  A.)  22  SW 
40 ;  Hlghsaw  v.  Sute,  (Tex.  A. ) 
19  SW  762;  Brown  v.  State.  28  Tex. 
A.  65,  11  SW  1022;  Faublon  v.  Sute, 
21  Tex.  A.  494,  2  SW  830;  Holt  v. 
State,  20  Tex.  A.  271;  Hedrlck  v. 
State,  S  Tex.  A.  670).  (8)  And  where. 
In  sci.  fa.,  the  declaration  is  on  a 
forfeited  recognisance  and  a  forfeited 
bond  is  relied  on  at  the  trial  the 
variance  is  fatal.  Qarrlson  v.  State, 
21  Tex.  A.  342,  17  SW  361. 
^  [b]  A  reoltal  In  »  aol.  te.  en  • 
ball  bond  In  a  Jurtloo's  eonrt,  and 
in  the  Judgment  thereon,  that  the 
principal  is  required  to  answer  in  the 
district  court,  is  fatal  to  proceedings 
under  sci.  fa.  to  enforce  the  bond. 
A-rant  V.  sute,  8S  Tex.  Cr.  SW,  26 
SW  411. 

18.  Holllster  v.  U.  S.,  146  Fed. 
773,  76  CCA  337. 

(a]     Wlwa  no  Tezluoe.^Wlthln 

the  general  principles  suted  in  the 
text  a  variance  has  been  held  in  the 
following  cases  not  to  be  faUl:  (1) 
As  to  the  offense  charged  (Whitfield 
V.  State,  4  Ark.  171:  State  v.  Living- 
ston. 117  Mo.  627,  23  SW  766;  SUte 
V.  Mlllsaps,  69  Mo.  359-  SUte  v.  Rye, 
9  Terg.  (Tenn.)  386;  Ross  v.  State, 
35  Tex.  433;  Wisdom  v.  SUte,  (Tex. 
Cr.  A.)  86  SW  766,  holding  that  a 
variance  between  a  bail  bond  stating 
a  charge  of  seduction  and  a  scire 
facias  charging  felony  was  Imma- 
terial; Arrlngton  V.  State,  IS  Tex.  A. 
551;  Bolans  v.  Com.,  24  Oratt,  (66 
Va.)  SI) ;  (2)  as  to  appearance 
(Sheets  v.  Peo.,  63  HI.  78;  Kuhle  v. 
Peo.,  65  ni.  A.  378,  holding  that,  as 
a  recognizance  by  which  the  accused 
undertook  to  "obey  the  orders  of  the 
court"  was  in  effect  an  undertaking 
to  appear  on  a  day  to  which  a  con- 
tinuance was  granted  with  the  con- 
sent of  the  surety,  the  fact  that  a 
sci.  fa.  on  the  forfeited  recognisance 
alleged  that  the  underUktng  was  to 
appear  on  that  day  did  not  constitute 
a  variance:  Allen  v.  Pea,  29  III.  A. 
555):  (S)  as  to  the  court  (SUte  v. 
Edmlnster,  105  Me.  485,  76  A  67; 
sute  V.  Ferguson,  60  Mo.  470:  SUte 
V.  Rye,  9  Yerg.  (Tenn.)  386.  See 
also  State  V.  McBlhaney.  20  Mo.  A. 
584);  (4)  as  to  the  date  of  the  recog- 
nisance (Camp  V.  State,  39  Tex.  Cr. 
143,  46  SW  491);  (5)  as  to  the  name 
of  the  principal  (Allen  v.  Peo.. 
supra) ;  (6)  as  to  Joint  or  several 
Judgment    (Allee   v.   SUte,   28  Tex. 


A.  631,  13  SW  991;  KUer  v.  State. 
IS  Tex.  A.  201);  (7)  as  to  recital  ol 
date  of  bond  (HUIa  v.  SUte.  30  Tex. 
Cr.  71.  36  SW  370);  and  (8)  as  to 
amount  (Ditto  v.  SUte,  80  Miss.  126). 
(9)  And  the  variance  Is  not  material 
where  the  bond  described  in  tbe  com- 
plaint has  no  file  mark  and  the  bond 
offered  In  evidence  has.  U.  SL  v. 
Eldredge.  6  UUh  161.  13  P  CTS. 

[b]  Where  saxetles  fall  to  iippiw 
when  properly  served  they  CKnnot 
avail  themselves  of  a  varUnce  be- 
tween the  bond  and  the  act.  tm-.  the 
bond  not  being  a  part  of  the  record 
of  sci.  fa.  proceedings.  Smith  v. 
sute,  76  Miss.  728,  26  S  491. 

[cl  It  the  enecntlon  of  tb»  ttoad  is 
admitted  in  the  answer,  such  bond 
may  be  put  In  evidence,  for  It  can- 
not prejudice  defendant's  rlgbts  to 
prove  what  Is  admitted.  Votaw  r. 
sute,  12  Ind.  497. 

14.  Dillingham  v.  U.  S.,  7  F*.  Caa. 
No.  3,913,  2  Wash.  C.  C.  422;  HuaUey 
V.  sute.  (Tex.  Cr.  A.)  14S  SW  llOt. 

15.  DalDgerfleld  v.  SUte,  5  Miss. 
658.   

[a]  There  the  admlaeUm  of  tta 
bond  la  evidenoe  Is  not  nhjeoieq  tsw 
an  objection  to  a  Tarianoe  becweea 
tt  and  the  recitals  In  the  scL  fa.  Is 
waived.  Lewis  v.  SUte,  (Tex.  Cr.  A.) 
39  SW  870. 

16.  Shreeve  v.  State.  11  Ala.  «7€ 
(holding  that,  if  advantage  had  been 
claimed  In  the  court  below  on  this 
ground,  it  would  have  been  cmnpe- 
tent  to  set  aside,  or  perhaps  to 
amend,  the  entry);  Saffud  v.  State, 
60  Miss.  928. 

i a]  It  Is  Immateslal  that  the 
gment  nisi  recited  that  the  prin- 
cipal was  charged  by  InformatiMi, 
whereas  the  bond  sUted  that  he  was 
charged  by  complaint.  Trail  v.  Stat& 
56  Tex.  Cr.  73,  118  SW  714. 

17.  State  V.  Mudd,  282  Mo.  564, 
134  SW  662  (holding  that,  in  scL  fa. 
on  a  recognizance  in  a  orinilnal  pro* 
ceeding,  a  surety  is  precluded  mm 
raising  the  question  of  variance  be- 
tween tbe  information  and  the  reoog- 
nlsance  by  his  answo*  admtttinc  that 
he  entered  Into  the  recognlaanoe  for 
the  appearance  of  defendant  aa  al- 
leged in  the  sci.  fa.). 

18.  PrsMunptieas  and  hmdsa  of 
proof  generallr  see  Bvidenoe  (Iff  Cyc 
926,  10501. 

19.  Ind. — Friedllne  t.  Stata,  91 
Ind.  866. 

lowa^ — Bute  v.  Patteraon,  U  lows 

575. 

Kan. — ^Redmond  v.  State.    12  £an. 

172. 

Ky. — Com.  V.  Lewis.  5  B^y.  Op;  S4i. 
Mass. — Com.    v.   Sholes,    13  AUaa 
396 

Mo. — Sute  v.  Eyermann,  ITS  M& 
294,  72  SW  689;  SUte  v.  Woolery.  » 
Ho.  625;  SUte  t.  Rorera.   w  Va 

138. 

N.  T.— Peo.  T.  Mack,  1  Park.  Cr. 

567. 

Pa. — Com.  V.  Meeser,  19  "Pa.  Soper. 
I  (holding  that  It  Is  to  b«  pramned 
that  a  recognisance  was  actually  be- 
fore the  coui^t  when  an  &diudicatloo 
of   forfeiture   was   made;    and  tbe 
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antbority,  legally  empowered  in  the  premisra.'^ 

BnrdMi  of  proof.  On  a  general  denid  the  bnrden 
of  piDol  u  on  the  state  and  not  on  defendantt'^ 
but  fae  mast  neverthelesB  Bnstain  a  special  plea  in 
the  nature  of  non  est  factum,  and  most  show 
cause  Thy  the  recognizance  should  not  be  es- 
cheated." The  burden  is  on  plaintiff  to  explain  any 
alteration  of  the  bond  or  the  recognizance."" 

[(  363]  b.  Admissibility"— (1)  Matters  of  Rec- 
ord or  in  the  Nature  Th^eof .  In  actions  upon  for- 
feited recognizances  or  bonds  the  affidavit,  indict- 
ment, or  information  is  admissible  in  evidence.'" 
It  is  also  proper  to  admit  in  evidence,  in  an  action 
upon  such  an  instrument,  the  bond  or  the  recog- 


nizance itself,*"  provided  the  ezeention  of  the  bond 
is  shown,*'  and  provided  it  is  properly  filed.'*  It 
is  also  proper  to  admit  ia  evidence  tJbe  sci.  fa.,^ 
the  record  on  which  issnedt"*  and  the  justice's 
transcript/*  or  the  minutes  of  the  court  or  magis- 
trate.*" But  the  record  ,is  an  entirety,  and  it  is 
error  to  reject  a  part  thereof,*'  except  that  the 
record  of  proceedings  subsequent  to  the  forfeiture 
may  be  exclnded.'*  Immaterial  evidence  is  not 
admissible.'*" 

364]  (2)  Hatters  Not  of  Becord— (a)  Oontra- 
dieting  Becord.  The  record  of  forfeiture  of  a  rec- 
ognizance is  conclusive  evidence  of  the  breach  and 
cannot  be  impeached  by  extrinsic  evidence.""  But 


omission  to  mark  the  recognizance 
filed,  and  to  note  that  fact  on  the 
quarter  sessions'  docket.  Is  not  sach 
an  Irreffularlty  as  will  wartfint  the 
court  m  treatina  the  adjudication  as 
a  nullity  In  an  action  on  the  reoov- 
nlsance). 

Tex. — Crumpeoker  v.  State,  18  Tex. 
Cr.  «2,  79  SW  5«4. 

[a]  me  execution  of  tli*  bond  will 
be  taken  as  proved  unless  denied  un- 
der oath.    SUte  v.  Carr,  4  Iowa  289. 

[b]  Vltex*  there  Is  no  averment 
that  the  parties  had  not  TolnntarllT 
ooBsented  to  the  execution  of  the 
particular  kind  of  reco^lzance  Into 
which  they  entered,  and,  in  the  ab- 
sence of  any  averment  of  duress  or 
constraint,  it  will  be  presumed  that 
they  desired  to  enter  into  the  recog- 
nizance to  which  their  names  are 
found  attached  and  the  execution  of 
which  is  admitted.  Carmody  v.  State, 
IDS  Ind.  B46,  5  NB  679. 

aa  Dunkin  V.  Hodge,  46  Ala.  523; 
Carmody  v.  State.  106  Ind.  546.  G 
MB  €79;  Ringgold  County  v.  Ross, 
40  Iowa  176;  State  v.  Wright,  37 
Iowa  SZ2;  State  v.  Wells,  38  Iowa 
238:  State  v.  Cannon,  34  Iowa  323; 
Decatur  County  v.  Maxwell,  26  Iowa 
398;  State  v.  Emily,  24  Iowa  24; 
State  V.  Ryan.  23  Iowa  406;  Furglson 
V.  State,  4  Greene  (Iowa)  302,  61 
AmD  120.  But  see  McGulre  v.  State, 
124  Ind.  536,  23  NE  85,  25  NE  11: 
Gachenhelmer  v.  State.  28  Ind.  '91 
<for  the  necessity  and  sufllclency  of 
proof  of  such  authority). 

[a}  Dafendant  may,  however, 
•bow  that  the  officer  who  tcx>k  the 
bond  was  not  authorized,  or  was  not 
the  proper  officer.  So  held  In  State 
V.  Rusaell,  24  Tex.  605. 

[b]  VrwnuvttoB  that  reoognl- 
saae*  was  taken  iMfors  tlw  court,  (1) 
even  though  the  record  shows  (hat 
It  was  taken  before  the  clerk  of  said 
court.  Bodine  V.  Com.,  24  Pa,  69.  (2) 
And  it  will  be  presumed  that  the 
proper  transcript  was  before  the 
court.    Fox  V.  Com.,  81*  Pa,  611,  ■ 

81.  General  Bonding,  etc,  Ins.  Co. 
V,  State,  73  Tex.  Cr.  649,  165  SW 
615  (holding  that  the  burden  Is  on 
the  state,  to  Introduce  in  evidence  not 
oTiIy  the  judgment  nisi,  but  also  the 
ball  bond);  Ooodin  v.  State,  14  Tex. 
A..  4  43. 

aa.  Brown  v.  Colquitt.  78  Ga.  69, 
54  AmR  867;  State  v.  Carr,  4  Iowa 
S89. 

[aj  Slw  Imcdaa  of  woof  that  the 
nuMBdMr  wae  to  hi  omoer  authorized 
:o  recsive  the  prisoner  Is  on  'the 
lurety.     Feo.  v.  Mahoney,'  89  NTS 

1241 

33.  State  v.  Roberta,  87  KatL  487, 
5  1*  693. 

04.  See  generally  Evidence  [16 
Tyo  1110]. 

as.  Hubush  V.  State,  112  Ind.  107. 
3  NE  877  (holding  that.  In  a  suit 
n  a.  forfeited  recognizance,  an  affl- 
avit  and  Information  against  defend- 
nt  ware  properly  admitted  in  evi- 
ence,  where  they  were  a  part  of 
le  proceedings  of  the  court  in  quash- 
\g  in  part,  and  In  entering  a  nolle 
>   tbe  rttnaindar  of  the  original  In- 


dictment against 
where   they  were 


defentent,  and 
immediately  fol- 


lowed by  an  order  of  the  court  that 
the  prosecuting  attorney  prepare  and 
file  an  information  on  a  proper  affi- 
davit, charging  defendant  with  an 
assault  and  batterjr  on  a  certain  per- 
son); Adams  V.  State,  48  Ind.  212: 
Baker  v.  State,  B4  Tex.  Ct.  62,  111 
SW  7SS  (holding  that,  where  a  scl. 
fa.  Issues,  reciting  that  the  principal 
on  a  criminal  ball  bond  is  charged 
by  information  with  a  certain  offense, 
the  informattod  is  admissible  to  show 
that  it  was  not  filed  until  after  the 
bond  had  been  executed,  and  that  the 
bond  is  void). 

[a]  Aa  afldavlt  aad  Infonaatton 
lUed  after  nolle  mvaeqnl  to  the  orig- 
inal Indictment,  and  charging  the 
same  offense,  may  be  admitted  in 
evidence.  Clifford  v.  Marston,  14  Or. 
426.  13  P  62. 

[b}  It  la  no  oUactloB  to  the  ad- 
mlsalblUtr  of  the  bUUotmsnt  that  it 
does  not  ahow  on  Its  face  that  the 
principal  was  indicted  for  the  offense 
with  which  he  was  otuirged  before 
the  examining  court.  Sims  v.  State, 
41  Tex.  Cr.  440,  S5  SW  179. 

M.  Adams  v.  State,  48  Ind.  212. 
But  see  Uorrow  v.  State.  6  Kan.  663 
(holding  that  a  recognizance  in  a 
criminal  case  taken  by  the  clerk  of 
the  court  and  acknowledged  before, 
and  approved  by,  him  Is  Inadmissible 
in  evidence  in  an  action  thereon). 

27.  Terr.  v.  Ah  Sing.  18  Hawaii 
470  (where  the  court  said:  "A  bail 
bond,  purporting  to  be  signed  by  a 
defendant,  offered  In  evidence  for  the 
purpose  of  identifying  him  by  means 
of  a  recital  therein,  is  inadmissible 
unless  accompanied  by  evidence  that 
It  was  executed  by  the  defendant"). 

ta]  Whwa  Um  eMMvttea  of  tt* 
bond  le  not  Im  lasu  In  scL  fa.,  such 
execution  need  not  be  proved*  before 
Introducing  the  bond  In  evidence. 
Lindsay  v.  State,  39  Tex.  Cr,  468, 
46  SW  1046. 

as.  State  V.  Wilson.  12  La.  Ann. 
189  (holding  that  a  bond  cannot  be 
considered  as  in  evidence,  or  as  pro- 
duced on  the  trial,  where  It  lus  not 
been  filed). 

38.  Lewis  V.  flute.  (Tex.  Cr.  A.) 
39  SW  570. 

30.  Hollister  v.  U.  a.  14E  -Fed. 
773.  76  CCA  337  (to  esUbUsh  plain- 
tiff's cause  of  action). 

31.  Adams  v.  State,  48  Ind.  212; 
State  V.  Lewis,,  31  Iowa  6B1  (hold- 
ing that,  In  an  action'  on  a  bond  re- 
quiring one  changed  with'  crime  to 
appear  before  the  justice,  the  .tran- 
script of  the  Justice  is  admissible  as 
against  a  general  objection  that  it 
did  not  show  that  accused  had^been 
called  before  the  boiid  was  forfeited). 

32.  Com.  v.  Emery,  2  Binn.  (Pa.) 
431  (holding  that  the  magistrate's 
minutes  taken  on  a  recognizance  and 
returned  into  court  are  proper  evi- 
dence in  an  action  on  said  obligation, 
provided  they  show  the  amount  and 
condition  and  that  the'  party  was 
bound  to  the  state). 

fa]  On  a  motion  to  set  uUe  the 
jvdvmaBt  on  the  ground  of  failure  to 


enter  on  the  minutes  of  the  court  an 
order  for  the  special  term,  the  county 
attorney  may  Introduce  a  certified 
copy  of  the  entry  nunc  pro  tunc  of 
an  order  showing  that  the  sbeoial 
term  had  been  legally  entered,  and 
such  certified  copy  will  alao  cure  any 
defects  in  the  proceedings.  Harbolt 
V.  State.  89  Tex.  Cr.  129,  44  BW  1110. 

rb]  The  Indomment  by  the  oleffe 
(1)  of  the  court  into  which  a  recog- 
nizance is  returnable,  showing  its  re- 
turn and  the  entry  of  the  recordt  is 
competent  evidence  of  such  facts. 
Com.  V.  Stocum.  14  Gray  (Mass.) 
396.'  (2)  But  the  clerk's  certificate  Is 
not  the  only  competent  evidence  of 
the  filing  of  the  recognizance  In  that 
court.  Com.  v.  Merrlam,  7  Allen 
(Mass.)  356. 

[cl    Indomemant  "apptwvod"  on  an 
undertaking  is  not  the  only  evldenoe 
by  which  approval  may  be  shown. ' 
Ozeley  v.  SUte,  69  Ala.  94. 

83.  State  v.  Llghton,  4  Greene 
(Iowa).  278.  But  see  Com.  v.  Z^e, 
7  Ky£  617. 

34.  Com.  v.  Oblender,  186  Fa.  610, 
19  A  1057. 

8S.  State  V.  LagonI,  80  Mont  472, 
76  P  1044  (holding  that,  where,  in 
an  action  on  a  bail  bond,  defendant's 
sureties  pleaded  that  the  principal  in 
the  bond,  who  had  disappeared,  was 
dead  when  the  bond  was  declared  for- 
feited, and  a  witness  testified  for 
defendants  that  he  knew  of  the  prin- 
cipal having  attempted  to  commit 
suicide  on  two  different  ooeasiona, 
the  testimony  was  properly  etriohen 
as  immaterial). 

83.  U.  S.— D.  S.  V.  Ambrose,  7  Fed, 
554  (evidence  that  defendant  was  not 
called  nor  his  surety  required  to  pro- 
duce his  body  is  incompetent  in  Im- 
peach the  record). 

111. — McNamara  v.  Peo.,  183  HI. 
164.  66  NB  «8B;  Welborn  v.  Peo.,  76 
111.  B18  (record  of  taking  recogni- 
zance imports  verity  and  cannot  be 
contradicted  by  pleas  or  parol  evi- 
dence); Bulson  V.  Peo.,  31  111.  409 
(after  recognizance  has  become  of 
record  the  action  of  the  magistrate 
caniiot  be  Impeached  nor  the  pro- 
ceedings assailed);  Peo.  v.  Watkina. 
19  111.  117. 

Ind.— Frledline  V.  State.  93  Ind. 
866. 

Iowa. — State  v.  Bryant,  66  Iowa 
451,  8  NW  303;  State  v.  Clemona,  9 
Iowa  684;  State  v.  Gorley.'S  Iowa  68. 

Me.— State  v.  OUmore^  81  He.  406, 
16  A  889,  17  A  316. 

Mass. — Com.  v.  Sloeum,  14  Oray 
396.  - 

N.C.— State  V.  Morgan,  186  K.  C. 
59S^<li8  -8E  604. 

^.—Calvin  V.  State.  12  Oh.  St.  60. 
'  tokl. — Edwards  v.  State,  89  OkJ. 
806,  1?<  P  577. 

Pa.-^—Com.  V.  Basendorf,  153  Pa. 
459,  26  A  779;  Plerson  v.  Com.,  3 
Grant  814;  Cora.  v.  Fogelman,  3  Pa. 
Super.  666,  40  WklyNC  17;  Com.  v. 
Burkbolder,  3  Pa.  Dlst.  663. 

Tenn. — Barkley  v.  State,  Meigs  98 
(verity  of  recognizance  filed  in  court 
of  record  cannot  be  questioned  under 
a  plea  of  non  est  uctum). 
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where  an  agreed  statement  of  faete  shows  that 
the  reeognizanee  was  not  properly  taken,  the  rec- 
ord ceaaes  to  be  eonelusive  evidenoe  of  its  valid- 
ity." 

[$  365]  (b)  Explaining  Record.  Extrinsic  evi- 
dence may  be  admitted  to  explain  the  record,'"  as 
to  explain  ambiguous  words  in  the  recognizance 
to  explain  a  variance  between  the  indictment  and 
the  capias  and  bail  bond/^  or  between  the  bond 
and  scv  fa.;**  or  to  show  the  identity  of  the  of- 
fense deacribed  in  the  ree<^mHUKe  with  that  in 
the  statute/^  or  of  the  person  charged  with  the 
principal  in  the  recognisance."  So  also  extrinsic 
evidence  is  admissible  to  prove  essential  facts  other 
than  the  undertaking.^*  But  ^arol  evidence  is  not 
admissible  to  vary  the  recognizance*'  or  to  sni^ly 


material  parts  thereof  not  shown  in  the  writing 
itself,*'  or  to  supply  a  record  of  forfeiture  when 
the  minutes  of  the  court  contain  no  soeh  xw> 
ord." 

Judicial  notice  wiU  not  be  taken  of  the  fact  tlut 
a  certain  town  named  in  the  bond  as  the  looa^ 
of  the  coort  house  at  which  the  aeeosed  was  to 
appear  is  in  a  certain  county.*^ 

\%  366]  &  Weight  and  finffldanoj.  The  weigitt 
and  sufficiency  of  the  evidence  in  an  aetion  (m  a 
bail  bond  or  reco^zance  is  governed  by  the  rules 
regulating  the  weight  and  snfSeieney  of  the  evi- 
dence in  civil  oases  generally**'  The  proof  may  be 
sufficient  to  render  the  ree(^i£or8  lialde***  witii* 
out  offering  the  indictment  or  showing  that  it  wu 
ever  found;'*  but  the  bond  or  recognizance  most 


[a]  Til*  Mttrr  of  tb«  forl^vttnr* 

<1)  Btands  for  proof  of  all  the  Bteps 
necessary  to  complete  the  forfeiture, 
tncludlng-  the  fact  that  the  bait  and 
defendant  were  duly  called  and  did 
not  appear  and  answer.  Fox  v.  Com., 
81*  Pa.  511;  Com.  v.  Fogelman,  3  Pa, 
Super.  666.  <0  WltlyNCf  17.  (2)  So 
&n  entry  "reco^isance  forfeited"  Is 
conclusWe  that  defendant  and  the 
ball  were  called  and  did  not  appear. 
Com.  V.  Basendorf,  153  Pa.  459,  25 
A  779. 

[b]  1.  phT'loiu'*  o*rtUsirtB  la  ln> 
adBumbl*  to  show  that  defendant 
was  disabled  by  sickness  on  appear- 
ance day,  but  defendant  beinr  appel- 
lant he  cannot  complain  of  such 
error.  Price  t.  State,  4  Teat  A.  78. 
But  see  Baker  v.  State,  2S  Tex.  A. 
857,  6  8W  ISO. 

[cl  Written  iBstmeUoas  by  the 
diatnet  attorney  to  the  sheriff  to 
suspend  proceedings  are  inadmissible 
where  there  is  nothins  therein  to 
prevent  a  postponement  of  the  de- 
fendant's fine  or  his  surrender.  State 
V.  Stewart.  74  Iowa  336,  37  NW  400. 

[d]  But  the  sberUTs  retim  la  a 
MplM  may  be  controverted  by  the 
state  as  to  the  arrest  of  the  accused, 
where  such  arrest  operates  to  release 
the  sureties.  Gary  v.  State,  11  Tex. 
A.  527. 

37.  Com.  V.  Oreene,  IS  Allen 
(Mass.)  251. 

88.  State  T.  demons,  9  Iowa  584 
(to  prove  that  both  fndlctmentB,  one 
being  quashed,  were  for  the  same  of- 
fense): Uoorenead  t.  State.  38  Kan. 
489.  1«  P  957  (holding  that,  in  the 
absence  of  journal  entries  showing 
defendant  to  have  been  present  dur- 
ing the  whole  trial,  sentence  may  be 
proved  by  parol).  But  see  State 
Treasurer  v.  Merrill,  14  Vt.  «4  (hold- 
ing that  a  recognizance  la  a  matter 
of  record  and  cannot  be  aided  by 
parol  averments). 

[a]  If  there  is  a  swrmder  it  may 
be  prored  by  other  evidence  than  the 
Justtce's  certificate,  he  having  failed 
to  give  the  same.  State  v.  Lambert, 
44  W.  Va.  808,  28  SB  980. 

[b]  Vhat  aecvseAl  eaptiue  was 
not  at  aofendant^  lastanoe,  but  to 
the  contrary,  may  be  shown  by  cir- 
cumstances tending  to  show  such 
fact.  Ayres  v,  Peo.,  3  Colo.  A.  117, 
32  P  77. 

[c]  The  magistrate's  dookot  entry 
as  to  the  time  of  an  adJonnment  does 
not  control  the  recitals  in  the  bond, 
and  parol  evidence  Is.  admissible  to 
show  the  real  time  fixed  In  the  bond. 
State  V.  Burdick,  84  Iowa  628,  51 
NW  67. 

89.  Colquitt  V.  Bond.  69  Ga-  361, 
Welch  v.  State,  36  Ala.  277. 
Allen  V.  Peo.,  29  111.  A.  656. 
People  T.  Baughman,  18  HI. 


40. 
41. 
48. 

162. 
48. 


State  T.  Balleutine. 


A.  190,  SO  SW  S17  (holding  that, 
where.  In  an  action  on  a  forfeited 
recognizance  securing  the  appearance 
of  one  Ballentlne,  it  appeared  that 


the  person  charged  was  prosecuted 
In  the  name  of  vallentine,  evidence 
of  the  officer  who  arrested  accused 
that  at  the  time  of  the  arrest  he  gave 
hie  name  as  Vallentine  and  for  that 
reason  the  warrant  was  issued  in  that 
name  was  admissible,  as  showing  the 
identity  of  the  person  charged  with 
the  principal  in  the  recognisance). 

44.    Com.  V.  Pierce.  4  KyL  247. 

[a]  That  the  aoonaed  was  released 
Zlom  oustody  by  the  execution  of  the 
bond  may  be  proved  by  parol.  Com. 
v.  Perkins.  32  SW  134,  17  KyL  642; 
State  V.  Hay&  2  Or.  314. 

[b1  The  time  of  forfeltnze  of  a 
loat  bOBd  (1)  may  be  fixed  by  parol. 
State  V.  Burdick.  84  Iowa  «26,  61  NW 
67.  (2)  Nor  Is  it  necessary  to  ad- 
vertise the  ioas  of  the  bond  before 
giving  evidence  of  its  description. 
State  V.  Doyle,  42  La.  Ann.  640,  7  S 
699. 

[c]    Conditions  of  surety's  slgnlnr. 

— Where  a  surety  claims  and  testifies 
that  he  signed  the  recognizance  only 
upon  the  condition  that  another 
should  ^in  him  as  cosurety,  proof 
that  he  was  led  to  sign  it  bv  other 
considerations,  such  as  indemnity 
furnished  or  property  turned  over  to 
him  by  the  prisoner,  is  not  Incom- 
petent. Madden  v.  State,  36  Kan. 
146.  10  P  469. 

46.  Murphy  v.  Merry,  8  Blackf. 
(Tnd.)  ^95;  State  v.  Coppoclc,  79  Iowa 
482,  44  NW  714. 

46.  State  v.  Crippen,  1  Oh.  St.  399. 
See  also  supra  I  2Q6. 

[a]  Parol  evtaeaoe  as  to  olTense; 
before  Indictment. — Where  a  recogni- 
zance or  undertaking  of  bail  Uken 
by  a  justice  of  the  peace  Is  condi- 
tioned for  the  appearance  of  the 
principal  at  the  next  term  of  the 
circuit  court  "to  answer  any  Indict- 
ment found  against  him,"  not  speci- 
fying- or  referring  to  any  particular 
offense,  parol  evidence  cannot  be  re- 
ceived In  the  proceeding  by  scl.  fa. 
against  the  bail  to  connect  the  recog- 
nizance or  undertaking  with  any  par- 
ticular case.  Dover  v,  Stat&  45  Ala. 
244;  State  v.  Whitley,  40  Ala.  728; 
Nicholson  v.  State,  2  (3a.  US;  State 
V.  Lane.  33  Me.  636. 

[b]  After  iBdlotmasti— Bat  where 
the  condition  Is  "to  answer  an  indict- 
ment pending  In  said  court  against 
him"  and  the  offense  Is  not  other- 
wise described  or  identified,  the  state 
may  adduce  proof  to  the  court  of 
"the  particular  case  to  which  the 
undertaking  Is  applicable."  Welch 
V.  State.  36  Ala.  277;  Vasser  v.  State, 
32  Ala.  586. 

47.  State  V.  Doyle.  42  La.  Ann. 
640.  7  S  699.  See  also  Rogers  v. 
Brown.  138  Ga.  760.  75  SE  1181. 
Comimre  Hesselgrave  t.  State,  68 
Nebr.  807,  89  NW  296  (holding  that 
under  CoAi  Or.  Proc.  1  S88  providing 
that  no  action  on  a  recognizance  shall 
be  barred  by  reason  of  any  neglect 
to  note  the  defiiult.  the  state  la 
not  limited  to  a  record  entry 
to    prove    a   forfeiture,   but  may 


use  oral  testimony  for  that  purpose). 

48.  Vivian  v.  State.  16  Tex.  A  I«l 
Compare  State  Treasurer  v.  Bishop, 
39  Vt.  853  (holding  that  judicial  no- 
tice will  be  taken  of  the  location  of 
the  jail,  as  showing  that  the  recog- 
nizance  was  taken  In  the  same 
county,  one  of  the  cognisors  bet&g 
confined  in  said  jail)- 

49.  Ky. — Com.  v.  Hurst,  149  Ky. 
435,  149  SW  866  (evidence  held  suf- 
ficient to  support  an  order  aettlng 
aside-  a  judgment  of  forfeiture  and 
discharging  the  surety's  liability  m 
hts  pAyment  of  costs);  Wilson  v. 
Com.,  10  Ky.  Op.  6. 

Bftiss.— Com.  v.  Merriam,  7  AIIm 
86S  (holding  that  there  was  sutBeicnt 
evidence  that  a  recognisance  was  re- 
turned to  the  superior  court  and 
made  a  record  of  that  court  where  it 
appeared  that  all  the  papers  in  the 
case  were  duly  received  by  the  clerk 
of  the  superior  court,  that  he  num- 
bered the  case  anew  and  placed  ibc 
new  number  in  figures  upon  the  baA 
of  every  paper  in  the  case.  Including 
the  recognizance,  and  placied  the  re- 
cognizance In  the  usual  receptacHt 
for  .  recognisances  without  wrltlnc 
any  word  whatever  upon  it  and  with- 
out extending  it  or  referrlnc  to  It 
upon  the  records  of  the  court). 

N.  T. — Peo.  V.  Pugllese,  80  lOsc 
75.  140  NTS  849.  ""^ 

N.  D. — State  V.  Banks.  24  N.  D. 
21,  138  NW  978  (evidence  held  to 
sustain  a  finding  that  the  bondsman 
did  not  arrest,  surrender,  deliver,  or 
commit  defendant  to  the  custody  (d 
the  court  or  the  proper  ofllcer). 

S.  C. — State  V.  Cornell.  70  S.  C 
409,  50  SB  22  (evidence  held  Insuf- 
flclent  to  show  that  a  surety  signed 
an  appearance  recognizance  in  the 
general  sessions  on  the  condition  that 
the  principal  should  also  slen  it). 

See  generally  Evidence  [17  Cye 
768], 

[a]  The  cause  of  aottos  anat  to 
proved,  as  In  a  dvil  anlt,  both  bi 

the  bond  and  by  the  JudKment  nisi 
declaring  the  forfeiture.  McWtaortw 
V.  State.  14  Tex.  A.  289. 

80.  Dean  v.  Com.,  1  Bush  (Ky.) 
20  (holding  that  the  statements  b 
the  order  of  commitment  that  accused 
was  held  for  trial,  that  ball  was  re- 
quired, and  that  In  default  of  baD 
accused  was  committed  to  Jail  an 
sufficient  evidence  of  the  proceeding! 
of  the  examining  court.  It  also  ap- 
pearing that  the  prisoner  was  ar- 
rested on  a  warrant  by  a  police  jodgi, 
but  that  there  was  no  record  of  Us 
examination  or  of  any  Judgment). 

61.  Kepley  v.  Peo.,  123  UL  8<T, 
13  NB  512;  Mooney  v.  Peo  81  OL 
184;  O'Brien  v.  Peo.,  41  111.  458;  Gar- 
rison V.  Peo.,  21  ni.  SSS;  Chnmaaen 
T.  Peo..  18  III.  406;  State  v.  CovpodL 
79  Iowa  482,  44  NW  714;  Helman  v. 
State,  70  Tex.  Cr.  480,  ISS  gW  276. 

[a]  Va  wanaat  »  ivdnknt 
against  defendant  in  an  action  on  a 
bail  bond,  it  is  auSletftnt  to  dtotc 
the  Information  before  the  Justice  of 
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be  produced  under  a  general  denial,"  and  the  pro- 
duction of  the  bond  proves  its  execution  so  that 
judgment  may  be  entered  thereon  provided  it  is 
produced  in  a  form  which  proves  itself.'*  The 
ree<^nlzanee  and  judgment  of  forfeiture  are  held 
to  be  competent  and  sufficient  evidence,  under  ap- 
propriate averments,  to  authorize  a  judgment  for 
the  state;"  but  such  bond  or  recognizance  and 
judgment  must  be  proved,*'  and  also  a  breach  of  the 
bond  must  be  proved  by  evidence  of  the  accused  be* 
^  called  and  n^lecting  to  appear.^^ 
^$  367]  9.  Tila£— ft.  In  Ganeral  InBcLfa.npon 
a  bail  bond  the  court  should  consider  the  whole 
record  "  except  where  the  answer  speeifies  the  par- 
ticular defect;""  and,  if  the  record  varies  from  the 
description  in  the  sci.  fa.,  defendant  must  object 
when  it  is  offered  in  evidence."*  If  the  defense  in 
an  action  of  aci.  fa.  is  defectively  pleaded,  the 
court  should  not  proceed  to  judgment  where  such 
action  would,  upon  the  record^  be  illegal  or  unjust," 
or  where  a  plea  of  death  of  the  eogaisor  remains 
unanswered;"'  but  where  the  recognizance  is  a  col- 
lateral issue  independent  of  the  original  indictment, 
the  court  may  enter  a  judgment  by  default  on  a 
sci.  fa.  issued  to  enforce  a  judgment  nisi  on  the 

the  peace,  the  warrant  and  the  return 
thereon  showins  the  arrest,  the  rec- 
ord requiring  ball  and  appearance, 
the  ball  bono,  and  the  record  of  the 
district  court  adjudging  the  default, 
although  the  indictment  Is  not  of- 
fered, as  the  default  could  not  have 
been  adjudged  until  an  Indictment 
had  been  found.  State  V.  Coppock, 
19  Iowa  4S2,  44  NW  714. 

SB.  Helman  v.  State,  70  Tex.  Cr. 
4&0.  168  SW  276  (the  bond  and  the 
Judgment  nisi  must  be  Introduced); 
Baker  v.  State,  21  Tex.  A.  358,  17 
SW  2&«. 

la]  That  th*  bond  wu  prodwed 
iMfOT*  the  indnant  nlal  does  not  dis- 
pense with  lis  production  on  pro- 
oeedlnsa  for  final  Judgment.  Hester 
-V.  Bute,  16  Tez.  A.  418. 

VS.  State  V.  Lewis,  7  La,  Ann. 
640.  See  also  Gresham  v.  State,  48 
Ala.  826. 

64.  State  v.  Cooper,  S  La.  Ann. 
225  (holding  that  a  valid  Judgment 
can  be  rendered  only  on  the  produc- 
tion of  the  bond  In  a  form  which 
proves  Itself  or  on  proof  nf  execu- 
tion). 

66.  Cannon  v.  State,  17  Ark.  365; 
Peacock  v.  Peo.,  83  III.  331  (under  a 
plea  of  nul  tlel  record);  Pea  v.  Witt, 
19  III.  169;  Burrall  v.  Peo..  103  HI. 
A.  81  (holding  that  the  recognlzanoe 
of  record  and  Judgment  of  forfeiture 
are  competent  and  sufflcient  evidence 
under  appropriate  averments  In  scL 
fa.  to  authorise  Judgment  of  exeou- 
tlon  according  to  the  form,  force,  and 
effect  of  the  recognisance);  Peo.  t. 
PugUeae,  30  Hlsc  76,  140  NTS  349. 

fa]  It  Is  «mw  to  direct  a  vegediot 
a-galnst  plaintiff  where  there  Is  evi- 
dence of  execution  of  the  bond  and 
default  of  condition  and  forfeiture 
thereupon.  State  v.  Burdiok,  84  Iowa 
626.  51  NW  67. 

66.  McWhorter  v.  State,  14  Tel. 
JL.  239. 

1a]  Thus  In  sci.  fa.  on  a  forfeited 
1  bond,  it  Is  essential  that  the 
Judgment  nisi  be  Introduced  In  evi- 
dence. Nelson  v.  Stat&  44  Tex.  Cr. 
696,  73  SW  398. 

87.  Dillingham  v.  U.  S..  7  F.  Cas. 
No.  3,913,  2  Wash.  C.  C.  422;  U.  S.  v. 
Rundlett.  27  F.  Cas.  No.  16,208,  2 
Curt.  41  (holding  also  that  it  Is  In- 
jsufnelent  to  prove  the  default  outside 
of  the  record).  See  also  HcCaleb  v. 
State,  96  Hiss.  144.  60  S  666. 

[a]  TMUvoaar  cf  soUoltw^That 
defendant  was  called  and  failed  to 
Mswer  may  be  shown  by  testimony 


recognisance,  even  though  a  plea  to  the  indict- 
ment remains  unanswered.'^ 

On  a  plea  of  non  est  factam  the  court  may  re- 
quire defendant,  before  permitting  him  to  impeach 
the  judgment  nisi,  to  prove  that  he  is  the  same 
person  on  whom  pn>cess  was  served  as  defend- 
ant, and,  on  his  refusal,  may  proceed  to  judg- 
ment.** 

The  Instroctlons  in  such  an  action  are  usually 
governed  by  the  rules  applicable  to  inBtructions  in 
civil  cases  generally/'  such  as  that  they  must  eat' 
respond  to  the  issues.** 

ii  368]  b.  Qaestions  of  Law  and  Fact.  Where 
the  statute  so  provides,  the  issues  in  sci.  fa.  on 
a  forfeited  bail  bond  are  to  be  decided  by  the 
court,*^  and  this  is  also  true  where  no  issue  cd  fact 
ia  presented  for  the  jury.**  But  ordinarily  where 
a  question  of  fact  is  involved  npop  the  tnal  of 
a  forfeited  ball  bond,  it  entitles  the  sureties  to 
a  jury,"  and  such  trial  by  juz^  is  governed  by  the 
rales  relatii^  to  trials  in  civil  eases.*** 

[$  369]  c  Jodgment— (1)  In  Oeneral.  A  valid 
judgment  eannot  be  rendered  against  the  sureties 
unless  the  court  has  power  in  the  premises,^*  based 
upon  some  proper  and  legal  notice  or  proceeding 


«f  the  Bollcttor.  Stat*  v.  Cornell.  70 
S.  C.  409.  60  SS  28. 

tb]  A«  to  al&vtee  npon  flies  belnf 
snflldeMt  ertdeao*  <1)  of  default  see 
Peo.  V.  TuthlU,  39  Mich.  262;  Peo. 
V.  Qordon,  39  Ulch.  269.  (2)  That 
minutes  of  the  court  and  Judgment 
are  sufflcient  evidence  of  the  breach 
see  State  v.  Fuller,  14  La.  Ann.  726. 
B8.    State  V.  Jones,  29  Ark.  127. 

[a]  An  Indictment  to  answer  for 
which  a  recognisance  has  been  given 
is  a  part  of  the  record  of  a  sci.  fa- 
brought  to  recover  Judgment  on  the 
forfeiture  of  su<»i  recognlsasee. 
Taylor  v.  Smith,  ISS  Oa.  638.  M  SB 
792. 

[b]  AaoMMmmat  of  record. — In  an 

action  on  an  appearance  bond.  It  is 
proper  to  have  the  minutes  of  the 
court  amended  so  as  to  show  that  a 
Judgment  ntsl  has  been  entered 
against  the  principal  In  the  superior 
court.  State  v.  Jenkins,  121  N.  C 
637,  28  SB  418.  See  also  supra  I 
321 

89.  Com.  v.  Dye,  7  KyL  516  <hold- 
ing  that,  where.  In  a  proceeding  upon 
a  forfeited  bail  bond,  objection  is 
taken  to  the  record  by  answer,  speci- 
fying the  particular  defect,  the  In- 
quiry Is  limited  to  that  defect,  and 
It  ia  not  necessary  to  produce  the 
entire  record  showing  other  acta  or 
entries  concerning  which  no  com- 
plaint has  been  made). 

SO.  Welborn  v.  Peo„  76  HI.  616. 
See  also  Whitener  v.  State,  38  Tez. 
Cr.  146,  41  SW  696  (holding  that, 
where,  on  a  suit  on  a  bail  bond  signed 
"Jos.  Marx."  by  the  principal,  the 
Indictment,  the  Judgment  msl,  and 
the  sci.  fa,  contain  the  name  "J. 
llarx,"  and  there  is  no  pleading  or 
evidence  making  an  Issue  on  the  sub- 
ject, the  court  may  regard  the  names 
as  of  one  person). 

[a]  An  objection  tlwt  the  papw 
pFodnoed  is.  on  its  face,  not  a  T«cog- 
nisanee  may  be  made  ore  tonus,  an 
affidavit  of  defense  being  unneces- 
sary. State  V.  Ahrens,  46  B.  C.  U 
498: 

[b]  Obleotlon  waived.— An  objec- 
tion that  uiere  Is  a  variance  between 
the  bond  and  the  reclta's  in  the  sci. 
fa,  la  waived  unless  there  is  objec- 
tion to  the  admission  of  the  bond. 
Lewis  V.  State,  (Tex.  Cr.  A.)  39  SW 
670. 

ei.    state  V.   Jones,  29  Ark.  127. 
68.    Mix  V.  Peo..  26  III.  480. 
6S.   Ditto  V.  Stata,  10  Miss.  ISC. 
64.   RuUedga  v.  State,  S6  Tex.  4B9. 


66.  See  generally  Trial  [38  Cye 

86.'  Lewis  T.  State,  (Tex.  Cr.  A.) 
19  SW  670  (holding  that.  In  scL  fa. 
on  a  bail  bond  given  by  one  prose- 
cuted for  selling  liquors  without  a 
license,  the  only  issue  is  whether  the 
principal  has  a  sufflcient  excuse  for 
not  attending  court,  and  it  Is  proper 
to  refuse  to  charge  that,  unless  de- 
fendant was  pursuing  the  occupation 
of  selling  liquors  without  a  license, 
the  Jury  will  acquit  defendant). 

67.  State  v.  Posey,  79  Ala.  45 
(Code  is  4867,  4868). 

as.  Kuhle  V.  Peo..  65  HL  A.  878 
(holding  that  a  plea  of  nul  tlel  record 
to  a  aci.  fa.  presents  no  issue  for 
the  Jury). 

[a]  XTor  la  a  Jut  neoassair  to 
compute  the  amount  of  the  debt  on 
recognisance  of  balL   Cnunp  t.  Peo.. 

2  Colo.  316. 

66.  Pryer  v.  State.  142  Oa.  81. 
SZ  SB  497  (holding  that,  where  in 
scL  fa.  to  forfeit  a  criminal  recog> 
nlaance  the  evidence  was  conflicting 
whether  the  principal  had  surren- 
dered to  the  sherlfT,  such  question 
was  for  the  Jury);  McKlnney  v.  Com.. 

3  KyL  465,  11  Ky.  Op.  348  (whether 
or  not  there  was  a  delivery  by  them 
of  the  person  bailed  to  the  Jailer's 
custody) . 

[a]  To  ba  svbultted  to  the  Jwej^ 
Where  the  security  In  a  recognisance 
relies,  as  a  defense  against  forfeiture, 
on  a  variance  between  the  name  of 
the  accused  in  the  Indictment  and  aa 
written  in  the  recognisance,  the  oourt 
should  submit  the  issue  to  Uie  Jury 
whether  or  not  the  person  IndlctMl 
is  the  same  sub  the  person  reooamlseo. 
Wilcox  T.  Stole.  U  Tex.  B44. 

m  Abbott  v.  State,  46  Tex.  Cr. 
514,  78  SW  510  (peremptory  Instruc- 
tions allowed);  Short  v.  State,  16 
Tex.  A.  44.  See  also  supra  E  337;  and 
generally  Trial  188  Cyc  1288]. 

71.  Huffman  v.  State,  23  Tex.  A. 
491,  B  SW  134  (holding  that  the 
court  cannot  render  Judgment  against 
sureties  on  a  trial  of  the  accused  on 
the  merits,  even  though  he  and  the 
state  agreed  to  auch  trial). 

JWlsdiotloa  gmuvaUjr  aee  supra 
1-841. 

[a]  Wken  no  Indiotment  or  aeon- 
■anom  paMdlnjr*— A  Judgment  absolute 
cannot  legally  he  rendered  i^alnat 
the  surety  on  a  racogniauMse  condi- 
tioned for  the  appearance  of  hia  prin- 
cipal at  a  named  city  court,  fHhen 
and  there  to  answer  to  the  olBtonae 
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wherel^  they  have  on  mtportnnity  to  be  heard;*' 
and  wMle  the  issues  inTolved  should  be  detemiDed, 
yet  if  the  reeitals  support  the  final  judgment  they 
are  snflBeientf  although  not  all  the  facts  are  set 
out  in  the  record.'*  But  it  most  specify  the  par- 
ties it  is  for  or  against,^*  and  correqwnd  with  the 
verdict  rendered;"*  and  a  judgment  rendered  on 
facta  not  within  the  issues  will  be  reversed.'* 

Katun  of  judgment.  The  judgment  may  he  that 
the  judgment  of  forfeiture  he  made  absolute," 
and  that  plaintiff  have  execution  against  defendants 
according  to  the  force,  form,  and  effect  of  the  recog- 
nizance,'' although  a  judgment  that  plaint^  re- 
cover instead  of  have  execution  is  merely  infor- 
mal, but  not  erroneous.'"  There  need  be  no  money 
jodgment."" 

Amount.  The  judgment  may  be  rendered  to  the 
full  amoiut  of  the  penalty,**  but  not  for  more,^* 


and,  although  it  may  be  rendered  for  less  than 
such  amount,  it  has  been  held  that  it  can  be  so 
rendered  only  on  an  admitted  liability,**  and  not 
on  a  plea  of  the  general  issue.*' 

370]  (2)  Jo&t  or  SevenO.  Final  judgment 
must  be  joint  or  several  according  to  the  liability 
of  the  parties.**  Thus  one  judgment  and  one  ex- 
ecution may  be  rendered  against  a  plurality  of 
cognizors,""  or  several  judgments  may  be  rendered 
upon  a  joint  and  several  recognizance.*' 

371]  (3)  Against  Part  of  Keco^ors.  Judg- 
ment may  be  taken  against  the  sureties  alone  on 
a  forfeited  bail  bond,**  as  where  the  principal  can- 
not be  found  ;**  or  it  may  be  rendered  against  a  part 
only  of  the  sureties,  continuing  the  case  as  to  the 
others,***  or  by  dismissing  or  silently  discontinuing 
it  as  to  them.'*  Thus  service  upon  one  of  several 
sureties  is  sufficient  to  warrant  an  award  of  exe- 


of  simple  larceny,  as  charged  tn  the 
affidavit,"  where  It  appears  that  no 
Indictment  or  formal  accusation  was 
pending  in  said  court  against  his 
principal  at  the  time  the  order  nisi 
to  forfeit  the  recognisance  was 
nanted.  Braxton  v.  Candler,  112  Oa, 
459.- S7  SB  710. 

n.  Hunt  V.  State,  6S  Ala.  198 
(holding  that  the  sureties  must  have 
a  chance  to  appear  and  show  cause 
why  a  judgment  nisi  should  not  be 
made  absolute);  Braxton  v.  Candler, 
112  Oa.  469,  37  SE  710  (holding  that 
no  legal  judgment  can  be  rendered 
against  a  surety  on  a  recognisance 
conditioned  for  the  appearance  of  the 
principal  to  answer  to  a  criminal 
offense  unless  a  sci.  fa.  has  duly  been 
Issued  and  served  on  such  surety.  If 
he  resides  In  the  county  where  is- 
sued, at  least  twenty  days  before 
the  term  to  which  It  is  returnable). 
See  also  supra  IS  344-347. 

[a]  Where  iqH>B  aottoe  by-  soL  fa. 
to  th*  suetle*  they  defend,  a  Judg- 
ment absolute  against  them  is  valid. 
State  V.  Jones.  88  N.  C.  683. 

[b]  JUcBMUt  absotato  upon  ad. 
&.  may  be  rendered  against  sureties 
where  they  have  had  until  the  state 
case  Is  called  at  next  term  to  pro- 
duce the  principal  and  have  failed 
to  do  so.  Freeman  v;  State,  112  Oa. 
648,  37  SB  888. 

[c]  Waivec  of  notioe. — Judgment 
cannot  be  collaterally  attacked  after 
the  case  has  been  remanded  on  the 
ground  that  the  record  does  not  show 
that  the  circuit  court  had  ordered 
the  case  redocketed.  or  that  the  pris- 
oner had  not  been  notified  of  the 
intention  to  redocket  it,  where  such 
record  shows  that  the  case  was  In 
foot  redocketed,  since,  by  appearing 
In  court  and  entering  Into  recogni- 
sance, the  principal  and  his  sureties 
waived  notice  and  order.  Quinn  v. 
Peo.,  146  111.  276,  24  NB  148  [allC  45 
111.  A.  647]. 

Ed]  Mau  of  nadltloa,— (1)  But  if 
Judgment  nisi  Is  to  be  made  final  at 
the  succeeding  term,  and  the  court 
falls,  it  may  be  done  at  the  next 
term,  the  law  being  merely  directory. 
State  V.  Johnson,  12  La.  647.  (2)  A 
Judgment  against  sureties  on  a  for- 
feited bail  bond  is  premature  where 
entered  before  the  time  allowed  the 
sureties  to  answer,  but  will  not  be 
set  aside,  unless  the  sureties  on  the 
day  fixed  tendered  a  good  defense. 
Brj^an    v.    State.    (Arfe.)    1«7  SW 

n.  Cantallne  v.  State,  33  Ala.  439; 
Slohardson  v.  State,  81  Ala.  34  7 ; 
Farr  v.  State,  8  Ala,  794.  See  also 
Barrett  v.  State,  (Tex.  Cr.  A.)  151 
SW  B6S  (no  variance  between  Judg- 
ment and  bond). 

[a]  measons  for  Jadffwm^  as  that 
the  bond  was  called  aqd  accused 
failed  to  appear,  are  sufficient  on 
motion  to  enter  It  up  against  prin- 


cipal and  sureties.  State  v.  Oossln, 
13  La.  96. 

[b]  Vhe  date  of  the  bond  or  of  th* 
JndgitiMit  aid  need  not  be  recited  in 
the  Judgment  in  scl.  (a.,  and  If  re- 
cited may  be  regarded  as  surplusage. 
Callaghan  v.  State,  67  Tex.  Cr.  Sl^ 
122  SW  872, 

74.  Peo.  V.  Rubrtght,  160  HI,  A. 
628.  Compare  Doxey  v.  State,  (Miss.) 
29  8  786  (holding  that  the  fact  that 
the  entry  of  Judgment  by  a  Justice 
of  the  peace  on  an  appearance  bond 
for  two  hundred  dollars  does  not 
expressly  state  that  the  state  recov- 
ers two  hundred  dollars  is  Imma- 
terial, it  being  clear  from  the  whole 
record  that  the  recovery  Is  for  and 
in  the  name  of  the  state). 
^^75.   Pea  v.  Rubright,  180  IlL  A. 

TS.  State  V.  Connolly,  72  Conn. 
807,  45  A  432. 

77.  Burrall  v.  Peo.,  103  111.  A.  81. 

78,  Peo.  V.  Cutler,  179  111.  A.  684 
(holding  that  it  is  only  necessary 
that  there  be  a  recognisance  of  rec- 
ord and  Judgment  of  a  forfeiture 
under  appropriate  averments  In  the 
scl.  fa.  to  authorise  Judgment  of 
execution  according  to  the  form, 
force,  and  eflCect  of  the  recognisance) : 
Burrall  v.  Peo..  108  111.  A.  81;  Briggs 
V.  Peo.,  13  111.  A.  172  (holding  that 
the  right  exists  to  have  a  Judgment 
entered  according  to  the  tenor  of  the 
recognisance,  and  not  of  the  recitals 
of  the  writ,  even  though  there  Is  an 
agreement  to  take  no  advantage  of  a 
variance  between  such  recognisance 
and  the  sci.  fa.);  Powler  v.  Com.. 
4  T.  B.  Mon.  (Ky.)  128;  Davis  v. 
Com..  4  T.  B.  Mon.  (Ky.)  113;  Madi- 
son V.  Com.,  2  A.  K.  tCarsh.  (Ky.) 

[al  That  JadgmeBt  ibonU  la 
name  of  oommissloaw  vt  mbUo 
charities  under  X.  T.  Code  Cr,  Proc. 
§  695  see  Peo.  v.  aaurllewlch,  76 
Misc.  274,  135  NYS  87. 

[b]  In  nortda,  since,  under  Gen. 
St.  (1906)  9  963,  the  proceeds  of  all 
forfeited  ball  bonds  are  paid  to  the 
county,  a  Judgment  therefor  should 
be  entered  in  favor  of  the  state  for 
the  use  of  the  county,  (^eney  v. 
Trammell,  65  Fla.  461,  82  S  916. 

78.  Fowler  v.  Com.,  4  T.  B.  Mon. 
(Ky.)  128, 

80.  Burrall  v.  Peo..  101  HI.  A. 
81. 

81.  Williamson  v.  State,  (Tex.  Cr. 
A.)  150  SW  892;  Johnson  v.  SUte, 
(Tex.  Cr.  A.)  150  SW  890. 

[a]  DMotlptlOB  of  UaUUtTi^ 
Where  a  Judgment  on  a  forfeited  re- 
cognisance describes  It  so  that  the 
particular  sum  for  which  each  reoog- 
nlsor  la  bound  and  the  nature  of  his 
undertaking  is  shown,  and  the  Judg- 
ment charges  each  to  the  extent  of 
hie  liability  and  no  further,  there  Is 
no  error.  Smith  T.  State,  7  Port. 
(Ala.)  492. 


Amonnt  aad  extent  of  lUUIIfcf 
generally  see  supra  §  310. 

as.  Graham  v.  State.  12  Ala.  A. 
602.  67  S  624  (holding  that  a  Judg- 
ment on  a  forfeited  ball  bond  ren- 
dered agalDst  the  sureties  for  more 
than  the  face  of  the  bond  ia  erron*' 
ous). 

88.  State  T.  Connolly,  72  Conn.  807, 
45  A  432. 

M.  State  V.  Connbllr,  72  Coon.  MT. 
45  A  432. 

86.  Howie  V.  State,  1  Ala.  Ill; 
Caldwell  v.  Com.,  14  Oratt.  (6S  Va.) 

698. 

[a]    Where   snretlea   ara  JetsOj 

howid  they  must  be  proceeded 
against  Jointly,  and.  recovery  must 
be  against  them  both,  if  at  all;  the 
Judgment  must  be  a  unit  or  entlretr. 
Peo,  v.  McFarland,  9  111.  A.  275. 

86.  State  v.  Stout.  11  N.  J.  L.  124. 
See  also  supra  S  308. 

5 a]  In  Texaa  under  Code  Cr.  Proa 
11)  arts  489-501.  Judgment  la 
properly  rendered  on  a  forfeited  ball 
against  the  principal,  and  also 
against  each  surety,  for  the  full 
amount.  BtaUlngs  v.  Stat^,  (Cr.  A.) 
177  SW  138. 

87.  Brewer  v.  State,  C  !<«•. 
(Tenn.)  198. 

88.  Madison  v.  Com.,  2  A.  X. 
Marah.  (Ky.)  131  (although  the  i»rl»- 
dpal  has  not  been  summoned). 

[a]  Where  the  prlsotoai  ob.  »  haJS 
bond  was  not  serred  wnh  sol.  tm^  a 
failure  to  dismiss  as  to  him  before 
rendering  Judgment  against  the  sure- 
ty who  was  served  does  not  inTall- 
date  the  Judgmmt.  State  v.  lacker. 
283  Mo.  291,  172  SW  369. 

[b]  Xa  TWtaa,  however.  Jadsmcnt 
cannot  be  rendered  against  a  surety 
on  a  bail  bond  unless  Judgment  fs  at 
the  same  time  rendered  against  the 
principal.    Brown  v.  SUte,  40 

49;  Blalock  v.  State.  86  Tex.  89; 
Huntley  v.  SUte.  (Cr.  A.)  14S  SW 
1168. 

89.  Thompson  v.  State.  (ICIbs.)  1 
S  408:  Marx  v.  State.  81  Iflss.  478; 
SafToId  V.  State.  60  Hiss.  928;  Stste 
E^yermann,  172  Mo.  294,  72  SW  629; 
State  v.  Abel.  170  Mo.  69.  70  SW  487- 

•O.  Burrall  v.  Peo.,  108  m.  A,  81 
(holding  that  on  a  sci.  fa.  on  a.  Joint 
and  several  recognisance  it  is  per- 
missible to  cK'der  an  execution 
agftlnst  the  defaulting  defendants  at 
one  time  and  an .  exfputlon  «smln*t 
defendant  who  goes  to  trial  at  an- 
other time) ;  Foitlei;  %  Copu  4  t'.  B. 
Mon.  (Ky.)  12S  (a.  case  of  r«cosBl- 
sance  by  several).  * 

81.  Robinson  V.  8tat^  6  Ala.  TfC 
(although  all  the  recoKttlaors  are 
served);  General  Bondlns,  etc. 
Co.  V.  State.  73  Tex.  Cr.  849.  ICS 
SW  615;  Hodges  v.  State.  7S  Tex. 
Cr.  634,  186  SW  813  (holdings  that 
a  dismissal  as  to  one  bondsman  in 
a  ball  bond  does  not  prevent  Judg- 
ment being  snterad  against  another). 


For  lalar  eaaea,  demopmsata  and  AaagM  In  the  law  see  oumnlatlve  Aanotatlmfli  aame  title*  ^ase  and  note  nnmbor 
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ention  as  to  one,  although  the  others  are  not 
found,**  and  the  eonrt  may  dismiss  as  to  the  other 
sureties  and  proceed  against  the  surety  served,*' 
and  it  has  been  held  that  there  must  be  a  dismissal, 
discontinuance,  di^osal,  or  notice  of  the  others 
ease.**  So  also  judgment  may  be  rendered  against 
one  surety  and  the  principal  and  in  favor  of  the 
other  surety."' 

[$  372]  (4)  Arrest  or  Vacatloii  of  Judgment. 
For  good  cause  shown  the  sureties  may  move  to 
set  aside  the  judgment  forfeiting  an  appearance 
bond  and  condemning  them  in  the  amount  thereof;** 
and  if  the  motion  comes  too  late  the  objection  should 
be  made  as  a  ground  of  defense  thereto  rather  than 
in  opposition  to  filing  or  hearing  the  same.*'  So  a 
motion  may  be  made  in  arrest  of  judgment  for  an 
insufficiency  of  description  of  the  offense  in  the 
recognizance.*'  But  an  omission  to  state  therein 
that  the  principal  was  a  party  is  not  available  on 
sBoh  a  motion.**  Where  persons  sued  on  a  for- 
feited rec<^mzance  fail  to  appear  and  show  cause 
why  judgment  absolute  should  not  be  granted,  the 
judgment  rendered  cannot  be  set  aside  unless  it  is 
absolutely  void;^  nor  can  it  be  set  aside  for  any 
reason  which  might  have  been  urged  in  defense 
before  its  rendition.^ 

[%  373]  (6)  Execution.  A  recc^nizanee  is  an 
obligation  of  record,  and  when  forfeiture  is  de- 
clared and  entered  by  the  court  it  becomes  a  judg- 
ment enforceable  by  execution.'  But  execution  must 
be  had  according  to  the  form,  force,  and  effect  of 


the  recognizance  itself,*  as  where  the  recognizance 
is  several  the  execution  must  be  several,'  and  a 
separate  execution  may  issue  against  each  of  two 
cognizors  for  the  amount  of  the  obligation.*  But 
execution  against  a  cognizor  not  served  cannot  be 
awarded  except  upon  two  returns  not  found  to  writs 
of  set.  fa.  against  him.^ 

A  stay  of  erecntion  will  not  be  granted  where 
the  judgment  is  a  debt  due  the  state.'  But  it  has 
been  held  that  since  sci.  fa.  on  a  forfeited  recog- 
nizance is  an  original  process  in  a  special  proceed- 
ing, if  the  forfeiture  proceedings  were  of  doubtful 
validity,  an  injunction  pendente  lite  may  be  issued 
restraining  execution.* 

[5  374]  (6)  Payment  or  Satisfaction.  Property 
transferred  to  indemnify  sureties  cannot  be  ap- 
plied in  satisfaction  of  the  penalty;'*  nor  can  such 
surety  be  held  liable  as  a  gamishee.^^ 

A  compromise  of  a  forfeited  bail  bond  cannot  be 
made  by  the  prosecuting  attorney  after  a  final 
judgment  thereon.^* 

[$  375]  (7)  OoetB.  Costs  follow  the  judgment 
by  operation  of  law,  and  may  be  taxed  against  the 
losing,  and  in  favor  of  the  prevailing,  party  ;^' 
but  it  has  been  held  that  costs  of  the  criminal 
proceedings  are  not  taxable  upon  sci.  fa.  against 
the  sureties.^* 

[%  376]  10.  Appeal  and  Erroi^-a.  In  Oen«raL><> 
Appeal,  certiorari,  or  writ  of  error  is  generally  a 
proper  remedy  to  review  a  judgment  in  an  action  or 
sci.  fa.  on  a  forfeited  bail  bond  or  recognizance;^' 


B8.  Feo.  T.  Hellor,  2  Colo.  706; 
Chase  v.  Peo„  2  Colo.  528. 

[a]  vnxKf  ttL%  Mooriilmo*  1> 
Jomt  ud  mtmtmI,  Judgment  may  be 
rendered  only  against  those  sureties 
served.  Stokes  v.  Peo.,  03  111.  489; 
Wheeler  v.  Peo..  319  111.  430;  Mussul- 
man V.  Peo..  15  III.  61;  McFarlan  v. 
Peo.,  13  111.  9;  Passfleld  v.  Peo.,  8 
111.  40<;  Sans  v.  Peo.,  8  111.  327. 

93.  Marx  v.  SUte,  61  Miss.  478. 

94.  Smith  V.  State,  12  Nebr.  309, 
11  NW  317;  Brown  v.  State.  40  Tex. 
49-  Thompson  v.  State,  17  Tex.  A, 
SIS;  Stephenson  v.  State,  9  Tex.  A. 
4B9:  Walter  v.  State,  8  Tex.  A.  254. 

9B.    Ray  v.  State,  16  Tex.  A.  2«8. 

•e.  state  v.  Hayes,  104  La.  461.  29 
S  22.  See  also  State  v.  Farron.  4  La. 
Ann.  275. 

[a]  Bamlsslon  br  rorunor  of  for- 
feiture and  Judgment  except  "fees 
and  costs"  is  no  ground  for  setting 
aside  Judgment,  Brown  v.  Com.,  4 
Mete.  (Ky.)  221. 

[b]  Tarlano*  In  olillstlaii  name 
may  not  constitute  sufficient  grounds 
for  granting  motion  by  recognizors 
to  set  aside  the  Judgment  against 
tbem.    Tollson  v.  State,  39  Ala.  103. 

[c]  Brtopp*!  of  Stat*  to  deny  that 
judgment  was  entered  as  of  a  cer- 
tain date,  as  affecting  the  question 
whether  accused  was  produced  In 
court  In  time  to  entitle  her  and  her 
Buretles  to  vacation  of  forfeiture  of 
a.  Imil  bond  under  Remington  &  B. 
Code  I  2233  see  State  v.  Johnson,  69 
Wash.  612,  126  P  B6. 

Ed]  iBdlotment  M  part  of  reoord. 
-~-On  a  motion  to  set  aside  a  Judg- 
ment absolute,  rendered  In  sci.  fa., 
the  Indictment  should  be  considered 
fi.s  part  of  tbe  record  In  the  sci.  fa. 
«saBe.  Taylor  v.  Smith,  133  Oa.  038, 
eS  SB  792. 

[e]  Jtuigment  on  default  oom- 
jnltttd  after  wwimtf'%  death  vacated 
on  motion  of  surety's  personal  rep- 
resentative see  Peo.  v.  Bellando,  137 
^VV.  Dlv.  777,  122  NTS  643  [aff  199 
T.  688  mem,  92  NE  1095  mem]. 

•7.  State  V.  Hayes,  104  La.  461. 
29  B  tt. 

[a]   A  cowl  oaaaot  a*  a  late*  teem 


veleeae  a  final  Jodguent  entered  at  a 
former  term  on  a  writ  of  sci.  fa.  on 
a  recognizance  of  bail.  State  v. 
Boner,  67  W.  Va.  81,  49  SB  944. 

[b]  m  Zentnoky  the  circuit  court 
has  no  power  to  set  aside  a  Judg- 
ment rendered  on  a  recognisance  or 
ball  bond  after  the  day  upon  which 
it  was  rendered.  Logan  v.  Com.,  144 
Ky.  494,  189  SW  741. 

98.  Sively  v.  State,  44  Tex.  274. 

99.  Peo.  V.  Dennis.  4  Hloh.  609, 
69  AmD  S38. 

1.  White  V.  Brown,  IS  Oa.  A.  276, 
77  BE  106. 

[a]  A  jvdcmrat  alMWtvte  om  a  for- 
feited erudiMl  reoogaiuBoe  Is  TOid 
if  the  accusation  or  indictment  on 
which  it  was  founded  did  not  charge 
an  offense.  White  Brown,  IS  Oa. 
A.  275,  77  SH  105. 

2.  White  V.  Brown,  12  Oa.  A.  S76, 
77  SE  105. 

8.  Scbultie  V.  State,  48  Md.  296 
(holding  also  that  such  execution 
may  be  issued  to  another  county 
than  that  of  rendition  of  Judgment). 
But  see  Meekins  v.  Sullivan  County, 
154  Mo.  136,  55  SW  146. 

[a]  Terdist  on  sol.  fa^  upon  a 
common  recognisance  for  appearance, 
which  flnds  the  Isaue  for  plaintiff, 
authorizes  an  award  of  execution. 
Mix  V.  Peo..  29  III.  196. 

4.  Farris  v.  Peo.,  68  III.  S6.  See 
also  supra  I  869. 

6.  Farris  v.  Peo.,  6S  III.  26. 

ta]  Bxeontlon  agalnsk  part  of  the 
cognizors  may  be  awarded  where  the 
nature  of  -the  recognisance  is  sev- 
eral and  not  Joint.  Adair  v.  State, 
1  Blackf.  (Ind.)  200.  See  also  State 
V.  Woerner,  83  Mo.  216. 

e.  Minor  V.  State.  1  Blackf.  <Ind.} 
236. 

7.  Kirk  V.  U.  S.,  181  Fed.  831  [aff 
137  Fed.  768.  70  CCA  187  {aff  204  U. 
S.  688,  87  set  788,  51  L.  ed.  671)]: 
Graham  v.  State.  7  Blackf.  (Ind.) 
313. 

a.  Com.  V.  Markert.  4  Fa.  Dist. 
520. 

9.  Kirk  T.  U.  &,  124  Fed.  824  [aff 
130  Fed.  118.  84  CCA  446]. 

10.  Peo.  T.  Bkldmore,  17  Cat.  260. 


II,  Holker  v.  Hennessy,  148  Mo. 
80,  44  SW  794.  65  AmSR  648. 

15.  Dunkln  v.  Hodge,  46  Ala.  688; 
Whittlngton  y.  Ross.  1  111.  A.  234. 

13.  Com.  V.  Ramsay,  2  Duv,  (Ky.) 
385;  Com.  v.  Stebblns,  4  Gray  (Mass.) 
25;  Com.  v.  Shlck,  61  Pa.  495;  Cham- 
bless  V.  State,  20  Tex.  197.  See  also 
Perkins  v.  Terrell,  1  Oa.  A  860,  58 
SE  133. 

[a]  Vhe  sure^  on  aa  appeamao* 

bond  against  whom  Judgment  is  ren- 
dered for  the  amount  thereof  Is  liable 
for  costs  In  the  action  thereon,  since 
they  follow  the  Judgment  by  opera- 
tion of  law.  State  t.  Beebee,  87  Iowa 
636.  64  NW  479. 

[b]  Jvd8>Mnt  for  oosts  la  addl> 
tlon  to  the  irttole  pMuatr  named 
therein  may  be  rendered.  State  t. 
Homey,  44  Wis.  615. 

[c]  A  Judgment  agalast  niretr 
for  oosts  and  against  prlmotpal  for 
penallT  aad  oosts  cannot  stand.  Peo. 
V.  McFarland,  9  III.  A  275. 

14.  Cade  V.  Gordon,  88  Ga.  461.  14 
SE  706  (and  a  motion  to  retax  or  ex- 
clude them  should  be  granted);  Peo. 
V.  Phelps,  17  III.  200  (c»)st  on  a  cafilas 
to  apprehend  and  surrender  the  prin- 
cipal excluded). 

[a]  Vhe  Jndgaent  ilioidd  not  be 
for  the  fiae  aad  eoats  imposed.  State 
V.  Hirron«m«s,  60  Iowa  646. 

[b]  VarUente  iasto»ess.  It  la  ir- 
regular to  tax  an  attorney's  fee  and 
the  county  tax  upon  a  Judgment  nisi 
on  a  recognizanoe  when  tbe  Judgment 
is  afterward,  at  the  same  term,  set 
aside  on  condition  that  all  costs  be 
paid.  Welssinger  v.  State.  11  Ala. 
540. 

IB.   Appeal   aad   error  generaUy 

see  Appeal  and  Error,  3  C.  J.  256. 

Sevlew  of  prooeedlngs  la  arrest 
aad  ball  see  Appeal  and  Error  }  387, 

16.  Com.  V.  Hughes,  13  Bush  (Ky.) 
349. 

[a]  Appsel  or  certiorari  and  aot 
laJaaoUoa  la  the  proper  remedy  for 
review  of  Irregularities  on  the  for- 
feiture of  a  bond  by  a  Justice  of  the 
peace.    Garner  v.  Smith,  40  Tex.  506. 

[b]  Appeal  aad  aot  aa  aettoa  to 
aaau  a  Judgment  in  caae  of  the  In- 
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and  while  it  has  been  held  that  proceedii^  on 
appeal  from  such  judgment  are  governed  by  the 
rales  relating  to  civil  actions,^'  and  that  an  appeal 
from  a  judgment  against  the  sheriff  for  money 
collected  on  a  forfeited  bail  bond  lies  to  the  court 
of  civil  appeals,*^  it  has  also  been  held  that  such 
appeals  must  be  taken  in  conformity  with  the  crimi- 
nal statute  relating  thereto."  The  form  of  the  final 
judgment  may,  however,  affect  subsequent  proceed- 
ings in  respect  to  their  joint  or  several  character.'" 
The  state  is  not  entitled  to  a  new  trial  where  the 
judgment  is  in  favor  of  defendant  in  a  suit  on  a 
forileited  bond,  as  the  action  is  thereby  finally 
terminated;*^  and  it  has  been  held  that  the  state 
cannot  appeal  in  sci.  fa.  cases  where  there  is  a  con- 
stitutional inhibition  as  to  appeal  by  it  in  criminal 
cases.*" 

377]  b.  Dedstons  BtfvlemUe.  As  a  general 
rule,  an  appeal  lies  only  from  a  final  judgment  on 


a  forfeited  bail  bend  or  recognizance,'*  and  not 
from  a  judgment  refusing  to  remit  a  forfeited 
recognizance,'*  or  from  a  rule  issued  against  accused 
and  his  sureties  to  show  cause  why  the  bail  bond 
should  not  be  escheated.''  The  sureties  may  ob- 
tain a  review  by  appeal  of  a  judgment  summarily 
entered  under  the  statute.^'  The  amount  of  the 
judgment  may  affect  the  right  to  appeal  in.  the 
particular  case.'^ 

{%  378]  c.  Aaalgiunent  of  Errors,  Bill  of  Br- 
f»ption8i  or  Becord.  The  recwd  should  fully  and 
fairly  present  the  issues  between  the  appellant  and 
the  appellee  and  should,  excluding  those  matters 
which  are  immaterial  and  irrelevant,  suflSeiently 
and  explicitly  set  forth  such  of  them  as  are  legally 
neccBsary  to  ai^rise  the  appellate  court  of  tiie 
questions  before  it.  Such  matters  only  will  ordi- 
narily be  considered  on  the  appeal  as  ate  propeilj 
made  a  part  of  the  record  to  the  appellate  court,** 


valldltjr  of  a  bond  le  th«  proper  rem- 
edy. Taliaferro  v.  Steele,  14  La.  Ann. 
666. 

[c]  A  wvlt  of  MTRW  Will  lie  from 
a  judgment  In  scl.  f&.  on  a  forfeited 
bail  bond  notwithstanding  such  cases 
are  criminal  In  their  nature.  State 
V.  Arrlnglon.  13  Tex.  A.  611;  Houston 
V.  State,  13  Tex.  A.  560;  Hart  v.  State, 
18  Tex.  A.  655. 

[d]  WMt  of  wror  aad  not  appMd 
lies  to  a  Judgment  of  the  common 
pleaa.   Com.  v.  Rhoads,  9  Pa.  4S8. 

[e]  Bspealt  of  omIi  aot  fl«f— W-ny 
tUlblk  to  apntaL  ■'Where  a  sheriff  is 
unwilling  to  accept  the  surety  offered 
upon  an  appearance  bond  unless  the 
amount  called  for  by  the  bond  Is  de- 
posited in  a  bank  to  the  surety's 
credit,  and,  the  deposit  being  made. 
Judgment  is  thereafter  rendered 
againat  the  surety  and  It  appears 
that  the  sheriff  looks  to  the  surety  to 
satisfy  the  bond,  and  it  does  not 
appear  that  the  money  In  question 
was  furnished  by  accused  or  is  still 
on  deposit,  the  surety  has  an  interest 
in  prosecuting  an  appeal  from  the 
Judgment  so  rendered  against  him. 
State  V.  Simpson,  132  La.  309,  47  8 
422 

17.  U.  S.  V.  Zarafonltis,  150  Fed. 
97,  80  CCA  61,  10  AnnCas  290  [aff 
ISO  Fed.  1023.  84  CCA  080];  Speckert 
V.  Com.,  Ill  Ky.  875.  03  SW  7B2.  28 
KyL  707;  Com.  v.  Hughes.  S3  Bush 
(Ky.)  346;  Brauner  v.  Com.,  7  KyL 
228;  Darnell  v.  State,  (Tex.  Cr.  A.) 
147  SW  599  (governed  by  statute  reg- 
ulating appeals  In  civil  cases) ; 
Stephens  v.  State,  50  Tex.  Cr.  531,  OS 
SW  859,  99  SW  1122  (holding  that, 
although  a  sci.  fa.  case  was  reversed 
and  dismissed  because  of  the  Insuf- 
ficiency of  the  ball  bond,  the  prlnd- 
pa.\  and  surety  were  liable  for  costs 
In  the  court  or  criminal  appeals,  such 
cases  being  governed  by  the  rules 
regulating  costs  In  civil  cases); 
Uayer  v.  State,  (Tex.  Cr.  A.)  24  BW 
40S. 

[a]  Vktn  an  appsal  ftom  Xtm 
fMrfeltoM  of  a  lian  Imhu  Is  dtwnlissd 
fee  a  Osfoofe  la  tlio  appoal  bond,  the 

appellants  may  still  prosecute  their 
appeal  by  filing  a  proper  bond.  An- 
derson V.  State,  (Tex.  Cr.  A.)  166  SW 
1164. 

18.  Russell  V.  State,  (Tex.  Civ. 
A.)  40  SW  69. 

Ca]  Votlo*  br  snretlM  on  a  baU 
bond  of  appsal  to  the  cQurt  of  olvU 
appeals  from  a  Judgment  forfeiting 
the  bond  confers  no  Jurisdiction  on 
the  court  of  criminal  appeals.  Ayers 
V.  State,  (Tex.  Cr.  A.)  1*6  SW  171. 

le.  State  V.  Dykes.  126  La.  189,  62 
S  246  (holding  that  the  forfeiture  of 
an  appearance  bond  arises  directly 
from  a  criminal  prosecution  and  tells 
within  the  criminal  Jurisdiction  of 
the  court,  so  that  an  appeal  in  luch 


proceeding  does  not  lie  to  the  court 
of  appeals):  State  v.  Alexander,  46 
La.  Ann.  650,  16  S  861;  State  v. 
Toups.  44  La.  Ann.  896,  11  S  624; 
State  V.  Hoeffner.  137  Mo.  615,  38  SW 
1147;  State  v.  Hoeffner.  137  Mo.  612. 
38  SW  1109  (holding  that,  as  ap- 
peals from  convictions  for  felonies 
lie  to  the  supreme  court  and  an  ac- 
tion to  enforce  a  recogntxance  is  a 
continuation  of  the  criminal  pro- 
ceeding, an  appeal  from  a  Judgment 
on  a  recognisance  to  answer  to  the 
charge  of  felony  He.-;  to  the  supreme 
court).  See  also  Rex  v.  Kelser,  (N. 
S.)  18  (3anCrCas  39. 

[al  .^pMa  will  BOt  U*  where  the 
appellate  court  has  no  Jurisdiction  to 
entertain  an  appeal  from  a  Judgment 
of  conviction.  State  v.  Cox.  114  La. 
667,  38  S  456. 

[b]  Time  of  appeal.  In  Louisi- 
ana, where*  an  appeal  from  a  Judg- 
ment forfeiting  an  appearance  bond 
Is  not  taken  by  motion  verbally  or  In 
writing  in  open  court  within  three 
days  after  sentence  Is  pronounced,  as 
required  by  Act  No.  108  of  1898  }  1, 
it  will  be  dismissed.  State  v.  Renfro, 
136  La.  588.  67  S  376. 

30.  Howie  v.  State,  1  Ala.  113. 
See  also  Com.  v.  Teevens,  141  Mass. 
5TT,  6  NE  756  (as  to  final  Judgment). 

01.  Robertson  v.  State,  14  Tex.  A. 
211;  Perry  v.  State,  14  Tex.  A.  166; 
Gary  t.  State,  11  Tex.  A.  627. 

88.  State  V.  Prench.  (Tex.  Cr.  A.) 
80  SW  1007;  SUte  v.  Ward.  9  Tex.  A. 
462. 

88.  MoOulre  V.  State,  119  Tnd. 
499.  21  NE  1100  (holding  that  an 
order  of  forfeiture  on  default  of  ap- 
pearance where  no  motion  Is  made  to 
set  asWe  the  default  is  not,  while  the 
criminal  prosecution  Is  still  pending, 
a  final  Judgment  from  which  an  ap- 
peal will  He} ;  Hill  v.  8tat^  27  Tex. 
008. 

[a]  naal  jodnent  la  ateto  oonrt 
la  not  Mvlewable  In  Vntted  Btatea 

court  on  writ  of  error,  and.  where  the 
state  court  holds  that  ball  may  be 
Indemnified  by  bond  and  mortgage 

Siven  by  a  cosurety  and  that  such  In- 
emnlty  Is  not  against  public  policy, 
no  federal  question  Is  involved  and 
proceedings  In  removal  afford  no 
ground  for  a  writ  of  error."  Nelson  v, 
Moloney.  174  U.  S.  164.  19  SCt  622,  45 
L.  ed.  984  [dism  writ  of  error  Mo- 
loney V.  Nel-son.  158  N.  T.  351.  63  NE 
31  (aff  12  App.  Div.  545.  42  NTS  418 
[aff  16  Misc.  474.  39  NTS  930])]. 

rb]  A  Jndffnent  on  a  forfeited 
bond  against  prbietoal  and  snxety 
cannot  be  i^peaMd  from  except  In  a 
criminal  case  when  the  crime  com- 
mitted la  punishable  by  death  or 
hard  labor,  and  the  penalty  has  been 
actually  inflicted.  SUte  v.  Dykes. 
126  La.  139,  S2  S  24B.  Bee  also  State 
V.  0>x,  114  La.  667,  38  8  456. 


[c]    When  Jodgmsata  om 
aaoa  bonds  are  provisional  and~snb- 

Ject  to  reexamination,  appeals  can- 
not be  taken  from  the  orders  of  the 
court  setting  them  aside  and  setting 
aside  for  future  examination  alt 
questions  touching  the  rights  of  par^ 
ties  under  the  bonds.  State  v.  Hol- 
land, 47  La.  Ann.  362,  16  S  968. 

84.  Com.  V.  Oblender.  136  Pa.  620, 
19  A  1057  (where  Judgment  was  of 
the  court  of  quarter  sessions);  Com. 
V.  Harvey.  36  Pa.  Super.  Slo.  See 
also  supra  )  334, 

[a]  An  order  ovwmllnf  »  motloa 
to  set  aside  tlie  forfeltare  of  »  ball 
bond  is  not  a  "final  order"  review- 
able under  Okl.  Rev.  L.  (1910>  I 
5237.  Fowler  v.  State,  (CHd.)  14K  P 
326. 

as.    state  V.  McNlnch.  IS  8.  CL  45r 

ae.  state  V.  Brady,  «S  Wls^  1S9. 
22  NW  164  (to  the  supreme  court). 

B7.  Speckert  v.  Com.,  Ill  Ky. 
376,  63  SW  752,  23  KyL  707  (holding, 
under  Cr.  Code  {  94,  providing  that 
in  a  proceeding  on  a  forfeited  bsll 
bond  "^o  pleadings  shall  be  required 
on  the  part  of  the  Commonwealth, 
but  the  summons  shall  be  served,  and 
all  subsequent  proceedings  shall  be 
the  same,  as  in  ordinary  civil  ac- 
tions," tliat  a  proceeding  on  a  for- 
feited ball  bond  Is  a  civil  action,  and 
that  no  appeal  lies  from  a  Judgnoent 
therein  for  less  than  two  hundred 
dollars).  See  also  State  v.  Cox.  114 
La.  567,  38  S  466. 

38.  C^anUllne  v.  State,  33  Ala.  439: 
State  v.  Wniiams,  84  S.  C.  21.  65  SB 
982 

[a]  ApplicatJoMS  of  role. — (l)  The 

recognlBance,  Indictment,  and  pre- 
liminary afildavit  and  warrant  are  not 
a  part  of  the  record  so  as  to  dispense 
with  their  Identification  as  evidence 
offered  on  the  trial.  Colquitt  v.  Sol- 
omon, 61  Ga.  492.  (2)  Ob^tlon  to 
form  and  substance  of  informatloo 
and  warrant  urged  by  the  surety  on 
a  recognisance  as  reason  why  jnda^ 
ment  thereon  against  him  should  not 
be  confirmed,  held  Insufllclent  by  tbr 
trial  court,  cannot,  be  considered  on 
appeal  where  the  "Case"  does  not 
contain  copies  of  those  papers.  State 
V.  Williams,  84  S.  C.  21.  66  SB  982. 
(3)  So  also  error  on  the  ground  of 
variance  between  the  bond  and  sci, 
fa.  cannot  be  predicated,  as  the  tmnd 
is  net  properly  a  part  of  the  record. 
Smith  V.  State,  76  Miss.  728,  25  S  49L 

[b]  The  amsllate  oonrt  win  aot 
assume  that  the  trial  ooqrt  h«d  ba 
reoogioixsnce  before  it  (l>  from  the 
mere  fact  that  such  an  instrameot 
copied  in  full  does  not  appear  in  13w 
transcript  when  the  record  shows 
that  such  recognlxance  was  executed 
and  lodged  in  the  office  of  th«  deik 
of  the  court  below.  State  r.  Rfler; 
84  Mo.  A.  426.  (2)  In  Kentut^.  mm, 
under  Cr.  Code  |  94  subs  3,  no  ^aad- 
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as  by  asBignment  of  er»n,^  or  bill  of  exeeptiDns.*^ 
Tbos  it  has  been  held  that  the  record  is  fatally 
defective  nnleaa  it  shows  a  nonappearance  of  de- 
fendant warranting  a  forfeiture.^'  But,  where  the 
^Meedio^  are'  r^rded  criminal  is  their 
nature,  rriief  May  be  granted^  although  there 
is  no  bill  ed  ezoeptions  or  assi^mnent  ^  errors, 
on  the  gioHad  of  fatal  defects  apparent  on 
the  &ee  of  tbe  record,*'  as  by  reason  of  the 
absence  from  tbe  record  of  matter  essential  to  its 
validity." 

[i  379}  d.  FUlng  Trttiwript,  Briefs,  Etc.  The 
tnuwcrii^,'^  assignment  of  errors,'^  and  briefs  on 
mpp^  must  be  prepared  for  submission  and  ftled 


in  accordance  with,  and  at  the  time  specified  by^ 
the  statute  or  rules  of  court."* 

[$  380}  e.  Objections,  Defenses,  atid  Questions 
Not  Baimd  Below.  It  is  a  general  rule  that  the 
court  will  not,  on  appeal,  consider  for  the  first  time 
objections,  defenses,  or  questions  which  should  have 
been  raised  below.*' 

[i  3S1]  f.  Dedaloii.  The  appellate  court  has 
power,  on  appeal,  without  remand,  to  reform  an 
error  of  ju^fnient  as  to  the  amount  recoverable,*' 
or  to  correct  an  error  of  the  final  judgment  which 
is  repugnant  to  the  judgment  nisi.**  And,  where 
the  matters  of  record,  warrant  it,  the  appellate  eonrt 
wiU  remand  the  case,*"  dismiss  the  appeal,*"^  or  re- 


ins Is  required  of  the  commonwealth 
In  proceealngra  on  forfeited  ball  bonds. 
It  will  be  assumed,  on  appeal  from  a 
judRnent  for  tbe  commonwealth  in 
such  a  proceedlnc  that  the  charge 

aalnst  two  persona  was  joint,  so 
at  the  Joint  bond  given  by  them 
was  valid.  Lawrence  v.  Com.,  76  SW 
10,  26  KyL  455. 

[c]  AArmanoa;  rsoord. — There  can 
be  no  affirmance  of  a  Judgment  of 
forfeiture  of  ball  merely  on  a  certifi- 
cate taken  out  by  the  state  in  the  ab- 
sence of  a  transcript  of  the  proceed- 
Insr  in  the  record.  State  v.  Lowry, 
29  Ala.  44, 

[d]  notion  for  nsw  trial  Is  not 
neeeasary  to  a  review  of  errors  ap- 
pearing from  the  face  of  the  record. 
Phillips  V.  State.  100  Ark.  515,  140 
SW  734. 

[e]  The  statmiMit  of  fftota  on  ap- 

P«b1  from  a  Judgment  fn  scl.  fa.  on  a 
forfeited  ball  bond  nnust  show  that 
the  Jndgment  nfal  was  Introduced 
In  evidence.  Abbott  v.  State,  45  Tex. 
Cr.  514,  78  SW  510. 

[f]  Envr  la  Moord  vsppUsA  hr 
ontlorarL — Where  the  transcript  on 
appeal  from  a  Judgment  forfeltlns  a 
bail  bond  does  not  contain  a  copy  of 
the. order  transferring  the  proceed- 
ing to  the  court  which  forfeltea  the 
bond,  that  error  mRT  be  supplied  by 
certiorari.  Oeneral  Bonding.  etc» 
Ins.  Co.  State,  78  Tex.  Cr.  649,  165 
SW  615. 

as.  Com.  V.  Hughes,  13  Bush  (Ky.) 
S49. 

[a]  Bnor  oaanot  b*  asstguea  hr 
»  oognlHor  for  failure  of  the  court  to 
dispose  of  the  case  as  to  co-cognlzors. 
Mussulman  v.  Peo.,  15  111.  51. 

30.  Day  v.  State,  51  Tex.  Cr.  324. 
101  SW  80«  (holding  that  defendant 
cannot  complain  of  variance  between 
proof  of  a  ball  bond  returnable  Jan- 
uary 2  and  a  scl.  fa.  and  Judgment 
nisi  on  a  bond  returnable  January  3, 
where  there  are  no  hills  of  exception 
In  the  record  to  the  introduction  of 
proof  and  the  statement  of  facts 
shows  that  the  bond  was  dated  Jan- 
uary 3).  But  see  Phillips  v.  State, 
100  Ark.  515,  140  SW  7S4. 

Cal  AS^UcatlDU  Of  mie.<— (1)  A 
reeognlsance  copied  Into  the  trans- 
cript, but  not  made  part  of  the  rec- 
ora  by  exceptions  or  appropriate  ref- 
erence, is  not  properly  before  the 
court.  Cantaline  v.  State,  33  Ala. 
4S9.  <2)  And  briefs  on  demurrer  and 
motion  to  quash,  coupled  with  affl- 
da.'vits  of  the  parties  Incorporated  in 
the  record  but  not  in  the  hill  of  ex- 
ceptlotvs,  are  no  part  of  the  record 
and  will  not  be  considered.  McNam- 
ar»  ▼.  Peo..  183  111.  164,  55  625. 
(S>  Proceedings  of  the  examining 
ootirt  '  constltnting  the  basis  of  the 
action  and  read  as  evidence  by  the 
atate  will  not  be  considered  when 
not  tncorporated  In  the  bill  of 
exceptions  or  Identified  by  order  of 
the  court.    Brauner  v.  Com.,  7  KyL 

rb]    In  tte  KbMnoe  of  a  bUl  of  m- 

oapUoas,  the  review  is  limited  to  the 
record  proper.  In  a  scl.  fa.  proceeding 
on  a  forfeited  recognisance.  State 
-V.  Molte.  283  Uo.  337,  172  SW  8&». 


81.  State  v.  Murphy,  23  Nev.  890, 
4S  P  628. 

33.  State  V.  Toups,  44  La.  Ann. 
8S6.  11  S  524. 

33.  State  v.  Touiis,  ii  J^a.  Ann. 
896.  11  B  S24  (holding  tUtft  a  Judg- 
ment may  b^  rfivetsMrpn  the  grouad 
that  the  recri«r*'a3*r»!^  iftow  that 
the  bond  was  accepted  pursuant  to 
the  order  of  a  competeht  Jddge,  al- 
though there  is  no  bin  of  exceptions 
or  assignments  of  errors,  surh  re- 
versal not  being  made  upon  a  review 
of  the  sufficiency  of  the  evidence). 

S4.  Ayera  v.  State,  (Tex.  Cr.  A.) 
146  SW  171:  Moore  v.  Slaio,  (Tci. 
Cr.  A.)  106  SW  ;;r>H  (holding  lh:it, 
under  the  statute,  Ihe  record  on  ap- 
peal from  a  judgment  of  forfeiture 
of  a  ball  bdni!  must  bi'  (lied  as  In 
civil  cases,  the  liitiit  Ijelnt;  ninety 
days). 

[a]    nt«  appeal  will  be  dismissed 

where  the  trutiscrlpt  la  not  Hied  in 
the  time  and  miinner  prescribed  l»y 
statute.  Savage  v.  State,  (Tex,  Cr, 
A.)  148  SW  5X4  (holding  that,  where 
an  appeal  from  a  Judgment  against 
sureties  on  a  bail  bond  was  perfacted 
by  notice  of  apBeal  and  a  bond,  as 
provided  by  ReV.  8t,  [18951  art  1387. 
and  the  transcript  was  not  filed  in 
the  appellate  court  within  ninety 
days  tnereafter,  bs  required  hy  art 
1015,  the  court  could  thereafter,  on 
a  certificate  of  affirmance  filed  hy 
the  state,  affirm  the  Judgment) ;  Wolf 
V.  State,  (Tex.  Cr.  A.)  85  SW  17; 
Hollenbeck  v.  State,  40  Tex.  Cr.  584, 
61  SW  373  (holding  that  an  appeal 
from  a  forfeiture  of  a  ball  bond  will 
he  dismissed  unless  the  transcript  is 
filed  in  the  appellate  court  within 
ninety  days  after  the  filing  of  the 
appeal  bond,  as  required  by  Rev.  St. 
art  1015), 

86.  Com.  V.  Hughes,  13  Bush  (}(y.) 
849. 

36.  Thetford  v.  State.  (Ter.  Cr.  A.) 
169  SW  1153  (holding  that,  proceed- 
ings to  forfeit  ball  bonds  belag  gov- 
erned by  the  rules  governing  civil 
actions,  an  appeal  from  a  Judgment 
of  forfeiture  must  be  dismissed 
where  no  briefs  as  required  in  civil 
cases  Were  filed  In  the  lower  court 
and  In  the  court  of  criminal  appeals); 
Mayer  v.  State,  (Tex.  Cr.  A.)  24  SW 
408. 

[a]  An  appMl  IM.  soL  f a.  oa  a  ball 
bond  will  be  Olsmlsaed  on  failure  of 
appellant  to  file  a  brief  the  rule  be- 
ing the  Same  as  In  civil  cases.  Hel- 
man  v.  State,  70  Tex.  Cr.  480,  158  SW 
276;  Bringhurst  v.  State,  (Tex.  Cr. 
A.)  87  SW  757;  Jay  v.  State,  34  Tex. 
Cr.  98,  29  SW  472. 

37.  Ala. — Gresham  v.  State,  48 
Ala.  625  (holding  that  the  fact  that 
the  obllgora  did  not  execute  the  bond 
should  have  been  pleaded  and  proved 
below). 

111. — McNamara  v.  Peo.,  183  111, 
164.  55  NE  625  (defects  In  tjie  writ); 
Hugglns  V.  Peo.,  39  III,  241  (holding 
that  the  record  did  not  show  that  tbe 
Indictment  was  returned  fn  Open 
court  by  the  grand  Jury). 

La. — State  v.  Herpln,  26  Ia.  Ann. 
612  (holding  that  there  was  no  order 
admitting  defendant  to  ball,  fixing 


3,  134  SW  662  [qjwt  CycJ:  Z. 
Tex.— Blalh       Wte.  84^  Tex.  ta-, 
7.  31  SW  S6»  (hoIcLUig  that  An  Id* 


the  amount  thereof,  or  committing 
him  for  trial).  But  see  State  v.  Des- 
forges.  5  Rob.  253  (holding  that  de- 
fendant, sued  on  appearance  bond  In 
the  name  of  the  atate,  may  urge  for 
first  time  on  appeal  that  the  atate 

573,  134  SW  662   '        '  ■ 

T        —  - 

417.  _     

leged  error  In  tt^fe  InifroducttiQn  Of  A 
bond,  reciung  ^  filing  Of  an  Indtinr 
ment  on  an  erroneous  date,  Is  not 
reviewable,  where  no  objection  was 
made  to  the  Introduction  of  the 
bond);  W.ilkiits  v.  State.  IC  Tex.  A. 
6<n  'that  jiidKUieril  uif^t  was  Invalid), 

[a]  A  variance  between  the  scl. 
fa.  and  the  recognizance  a.s  to  the 
term  to  answer  cannot  be  reached 
by  writ  of  error,  but  should  have 
been  reached  by  a  plea  of  nul  tlel 
record  or  other  appropriate  -plea  to 
tlie  scl.  fa.  Ditto  v.  State,  80  Mlaa. 
126. 

[b]  Wbez*  the  i^lnolpal  appe«M 
by  attornej'  and  contests  tbe  aueail- 
niMit  of  a  indgi&fat  alal  and  scl, 

to  make  the  rec^tala  thereof  connntf 
to  the  true  date  of  the  t^ond  on  wtHuh 
they  were  entereo.  Jpe.oinhot,  oh  ap- 
peal, urge  as  a  flnvijiaA  bf  reveraal 
that  he  had  no  notice  of  the  state's 
Irtention  to  amend.  Sims  v.  State, 
41  Tex.  Cr.  440,  55  SW  179, 

[c]  A  verdict  "for  the  amount 
due  on  the  bond,"  not  excepted  to  at 
the  time  nor  made  the  basis  of  a 
motion  for  a  new  trial  or  In  arrest 
of  Judpment,  is  sinlicieiit  on  error. 
Qilvin  V.  State,  12  oh.  St.  CO. 

[d]  An  objection  that  a  bond  on 

appeal  from  a.  conviction  in  a  Jns- 
ce's  court  waa  Invalid  where  It  was 
not  In  an  amount  double  the  fine  and 
costs,  which  objection  was  not  .sup- 
ported by  proof  and  was  first  made 
in  the  amended  motion  for  a  new 
trial,  will  not  be  considered  on  np- 
peal  from  the  forfeiture  of  the  bond. 
Anderson  v.  Stale.  (Te.v.  Cr.  A.)  1G6 
SW  1164. 

38.  Graham  v.  State.  12  Ala.  A. 
602.  67  8  624:  Carr  V.  State,  »  Tex.  A. 
488. 

88.   Robinson  v.  Bute,  11  Tex.  A. 

309. 

40.  State  v.  Bass.  Mann.  Unrep. 
Cas.  (La.)  250  (holding  that,  where, 
upon  a  rule  nisi.  Judgment  of  forfei- 
ture has  been  entered  upon  an  ap- 
pearance bond  and  an  appeal  Is  taken 
therefrom,  and  tt  is  alleged  tttat  the 
principal  In  the  bond  has  been  sub- 
sequently tried  and  acquitted,  and 
these  subsequent  proceedings  are  in 
the  record,  although  the  appellate 
court  cannot  act  on  this  state  of 
facts  to  the  extent  of  annulling  the 
Judgment  of  forfeiture  finally,  it  will 
remand  the  case  to  give  opportunity 
for  the  production  of  proof,  such  as 
is  already  improperly  in  tbe  tran- 
script). 

41.  State  V.  Cox,  114  667,  88 
S  466;  James  v.  State,  (Tex.  Or.  A.) 
128  sW  613  (holding  that  an  appeal 
from  a  Judgment  forfeiting  a  ball 
bond  will  be  dismissed  on  motion 
signed  and  sworn  to  by  appellants 
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verse  the  judgment  appealed  from;*^  but  ordinarily 
it  will  not  reverse  for  mere  irregotarities,*"  and, 
under  some  statutes,  it  cannot  reverse  for  defects 
or  imperfections  in  matter  of  form  vhieh  by  law 
are  amendable.*^ 

[$  382]  R.  Dispoeition  of  Proceeds.^''  The  dis- 
position of  the  proceeds  collected  upon  a  forfeited 
bail  bond  or  recognizance  is  generally  regulated  by 
constitutional  or  statutory  provisions.*"  Under  sueh 
provisions,  the  proceeds  so  collected  have  been  vari- 
ously held  to  belong  to  the  state,'^  the  United 
States,*^  the  county  where  the  forfeiture  was 
taken,*"  the  library  fund  of  the  coimty,""*  or  the 
school  fund  of  the  county/^  The  commonwealth  or 
county  attorney  may  be  entitled  by  statute  to  a 


q>ecified  percentage  of  judgments  on  forfeited  reo(%- 
nizances,"'  although  an  informer  is  entitled  to  no 
part  of  the  money  received  on  such  forfeiture,  aa 
it  is  not  a  fine;"'  nor  are  escheated  recognizanees 
within  charter  provisions  of  a  town  covering  fines, 
amercements,  forfeited  issues,  and  the  like.°* 

Repayment.  Where,  pending  an  appeal  from  the 
judgment  on  the  bond  or  recognizance,  the  amoimt 
of  sueh  judgment  is  collected  and  the  judgnoent  is 
subsequently  reversed,  the  eounty  which  has  col- 
lected the  same  is  liable  for  its  restitution,^'  and 
as  this  duty  is  an  obligation  iii^>osed  by  law  it 
may  be  enforced  by  an  action  against  the  eonnty,'* 
and  the  claimant's  remedy  is  not  confined  to  a  wzit 
of  review." 


BAILABLE.^    Admitting  of  bail;^  allowing  or  |  providing  for  release  upon  bail.' 


personally).     See  also  supra  notea 

34  [a],  36  [a]. 

48.  State  v,  Harbourne,  72  Conn. 
607,  46  A  432  (holding  that,  where, 
In  an  action  on  a  ball  bond  for  five 
hundred  dollars,  defendant's  liability 
for  such  sum  was  admitted  and  the 
record  failed  to  show  facts  Justifying 
a  reduction,  a  Judgment  reciting  that, 
after  hearing  "the  situation  and  cir- 
cumstances of  the  case,"  the  trial 
court  rendered  Judgment  for  one 
hundred  and  fifty  dollars,  will  be  as- 
sumed to  have  been  rendered  on  facts 
not  within  the  Issues  and  will  be 
reversed);  State  v.  Toups,  44  La. 
Ann.  896,  11  S  524. 

[a]  Judgment  wlU  be  nnravsed 
where  the  forfeiture  Is  upon  a  bond 
which  mentions  no  offense  for  which 
the  accused  Is  answerable  and  the 
record  falls  to  show  any  Indictment. 
State  V.  Derosler,  14  La.  Ann.  736. 

43.  Havis  V.  State,  62  Ark.  500, 
37  SW  S57  (bolding  that,  where  there 
Is  a  change  of  venue  after  ball  Is 
granted  but  before  the  bond  Is  filed, 
the  action  of  the  sherifT  In  sending 
the  bond  direct  to  the  clerk  of  the 
court  of  the  new  venue  Instead  of 
filing  It  with  the  clerk  of  the  court 
In  which  the  prosecution  originated 
Is  a  mere  Irregularity  which  will  not 
Justify  a  reversal  of  a  Judgment  upon 
the  bond);  State  v.  Stevens.  134  Mo. 
A.  116,  114  SW  1113  (holding  that, 
where  the  state  was  entitled  to  a 
forfeiture,  a  Judgment  In  scl.  fa.  on  a 
forfeited  recognisance  would  be  al- 
lowed to  stand,  regardless  of  mis- 
takes or  defects  In  the  writ). 

Sal  Hi  ircbrMka,  under  Rev.  St. 
13)  S!  9017,  9018,  the  reducing  of 
a  Judgment  rendered  on  a  forfeited 
recognizance  will  not  be  disturbed 
In  the  absence  of  a  clear  abuse  of 
discretion.  State  v.  Mullally,  1S2  NW 
326. 

44.  Wlngate  v.  Com..  6  Cush. 
(Mass.)  446  (under  Rev.  St  o  100  IS 
23.  24). 

45.  aisposltlon  of  deposit  la  lien 
of  iMll  Bee  supra  j  278. 

46.  See  constitutional  and  statu- 
tory provisions, 

47.  Com.  V.  Shick.  61  Pa.  495. 

48.  V.  8.  V.  Alexandroff.  148  Fed. 
652,  653  [clt  eye]  (holding  that  the 
proceeds  of  a  forfeited  bail  bond 
given  to  the  United  States  to  secure 
the  appearance  of  a  person  dis- 
charged from  custody  by  a  district 
court  on  a  writ  of  habeas  corpus,  pur- 
suant to  an  order  made  by  such  court 
on  the  allowance  of  an  appeal,  belong 
to  the  United  States,  and.  In  the  ab- 
sence of  any  statute  authorizing  It, 
the  court  has  no  power  to  apply  the 
same  to  the  payment  of  the  costs 
awarded  to  the  adverse  parties  to  the 
proceeding  by  the  appellate  court). 

49.  Cheney  v.  Trammell,  65  Fla. 
451.  62  S  916:  Rockingham  County  v. 
Chase,  75  N.  H.  127,  71  A  634  (in  the 


absence  of  special  provision  to  the 
contrary) :  State  v.  Miles.  52  Wis. 
488,  9  NW  403  (In  the  absence  of 
contrary  constitutional  or  statutory 
provisions).  See  also  State  v.  New- 
son,  8  S.  D.  327,  66  NW  468;  State  v. 
Wettstein,  64  Wis.  234,  25  NW  34. 

[a]  Tlw  oonaty  to  irtileli  the 
remiM  Im  ohaaiged  (1)  Is  entitled  to 
such  proceeds  (Rock  Island  County 
v.  Mercer  County,  24  III.  36;  Decatur 
County  V.  Maxwell,  26  Iowa  398),  (2) 
where  the  Judgment  Is  rendered  In 
said  county  on  a  recognisance  there 
given  (Russell  v.  State.  (Tex.  Civ, 
A.)  40  SW  69).  (3)  And  this  last 
statement  especially  applies  where 
there  Is  no  statute  requiring  payment 
to  the  county  where  the  Indictment  Is 
found.  State  v,  Spelce.  24  Nehr.  386. 
38  NW  837.  (4)  Again,  under  Iowa 
Code  (1873)  S  3370.  the  county  where 
the  forfeiture  occurred  after  change 
of  venue  is  entitled  to  said  proceeds. 
Lucas  County  v.  Wilson.  61  Iowa  141, 
16  NW  60. 

[b]  To  the  covaXj  wUcb  luw 
borne  the  burden  of  keeping  the 
prisoner  balled  see  Galveston  County 
V.  Noble,  56  Tex.  576. 

Ec]  To  oonntT  and  not  guardians 
of  poor. — The  money  arising  from 
forfeited  recognisances  in  the  county 
of  Philadelphia,  entered  Into  to  an- 
swer a  charge  of  gaming,  belongs  to 
the  county  and  not  to  the  guaralans 
or  overseers  of  the  poor  of  the  city, 
district,  or  township  In  which  the  of- 
fense may  be  committed.  Oerman- 
town  Tp.  Managers  for  Relief  of  Poor 
v.  Philadelphia  County,  6  Serg.  A  R. 
(Pa.)  483. 

BO.  Peo.  V.  Wayne  County,  8  Mich. 
392. 

[a]  But  the  taxable  costs  should 
be  kept  separate,  nor  should  there  be 
any  deduction  for  expenses  of  col- 
lection. Peo.  V.  Wayne  County,  8 
Mich.  392. 

[b]  In  FemasTlvanl*  the  residue 
of  a  fund  derived  from  the  collection 
of  a  forfeited  recognisance  in  the 
quarter  sessions  should  be  awarded, 
after  deducting  legal  costs,  reason- 
able compensation  for  the  prosecutor, 
and  damages  sustained  by  the  person 
Injured  by  the  crime  or  misdemeanor, 
one  half  to  the  county  and  one  half  to 
the  law  library  committee.  Cora.  v. 
Glenn,  11  Pa.  Dlst.  643,  26  Pa.  Co. 
488 

61.  State  V.  June,  63  Kan.  6,  64  P 
983  (holding  that,  on  appeal  and  af- 
firmance of  Judgment  and  forfeiture 
for  failure  to  surrender  as  ordered  to 
the  sheriff  of  the  county  In  which 
conviction  was  had,  the  forfeiture 
Inures  to  the  benefit  of  the  school 
fund  of  such  county  and  not  of  an- 
other county  in  which  the  supreme 
court  was  sitting).  See  also  Shelby 
County  v.  Slmmonds,  33  Iowa  345. 

[a]  Bntry  of  default  do«s  not  op- 
erate to  transfer  the  money  to  the 


school  fund,  and,  where  the  default 
has  been  set  aside,  although  at  a 
subsequent  term,  the  forfeiture  may 
be  discharged  and  the  money  re- 
turned (Code  [1873]  Sf  459&-4&98, 
4600).  Arquette  v.  Marshall  County. 
76  Iowa  191,  39  NW  ^64. 

Sa.  Williams  V.  Sbelbourn«.  102 
Ky.  679.  44  SW  110.  19  KyL  t9«4: 
Fults  V.  Crotton,  42  SW  841.  19  KyL 
1921;  Amsparger  v.  Norman.  101  Kx. 
208.  40  SW  574,  1ft  KyL  381;  Stone 
V.  Ridden,  6  Bush  (Ky.)  34»:  <%ri»- 
tlan  v.  Byars,  12  KyL  287.  See  also 
State  V.  Beebee.  87  Iowa  «».  54  NW 
479;  District  and  Prosecuting  Attor- 
neys [32  Cyc  699]. 

[a]  Before  Jndgment  tho  eemaeo** 
wealth's  attomev  has  no  tUlo  to  the 
percentage  of  the  forfeiture,  and  a 
remission  of  the  forfeiture  defeats 
his  Interest  Com.  v.  Runsay.  2  Duv. 
(Ky.)  386. 

53.  U.  S.  V.  Fanjul.  2S  F.  Caa.  Na 
15,069.  1  Lowell  117. 

[a1  Xn  Vew  Tork  a  humane  soci- 
ety Is  not  entitled,  under  Pen,  L.  f 
491.  to  the  amount  of  cash  ball  for- 
feited by  one  against  whom  It  had 
furnished  evidence  resulting  In  an 
indictment,  since  such  forfeiture  was 
Imposed,  not  in  violation  of  the  law. 
but  for  the  nonappearance  of  defend- 
ant, and  was  Imposed  under  the  crim- 
inal code  and  not  under  the  penal 
law.  Mohawk,  etc..  Soc  v.  Saratoga 
County,  87  Misc.  6S,  149  NTS  871 
2  Q^B  BoV*'  **'  Nottingham,  [18t7] 

56.  Metschan  v.  Grant  County.  36 
Or.  117.  58  P  80. 

50.  Metschan  v.  Grant  County,  su- 
pra (holding  that,  where  property 
was  sold  to  satisfy  a  Judgment  ren- 
dered on  an  undertaking  of  ball  In  a 
criminal  action,  the  money  paid  Into 
the  county  treasury,  and  the  Judg- 
ment subsequently  reversed,  the  duty 
of  the  county  to  make  restitution  of 
the  money  Is  an  obligation  imposed 
by  law.  and  the  money  may  be  re- 
covered In  an  action  against  the 
county). 

[a]  AoooontlBff^Where  property 
was  sold  to  satisfy  a  Judgment  ren- 
dered on  an  undertaking  of  b«iU  tn  a 
criminal  action,  the  money  paid  Into 
the  county  treasury,  and  the  Judg- 
ment subsequently  reversed  on  ap- 
peal, the  question  whether  defendaat 
county  against  which  the  action  tar 
restitution  was  brought  must  ac- 
count for  the  actual  value  of  the 
property  sold,  or  only  for  the  sum  for 
which  It  sold  with  interest  added, 
cannot  be  determined  on  demurrer  to 
a  complaint  which,  under  either  view, 
states  a  cause  of  action.  Ueta^iam 
v.  Grant  County.  36  Or.  117.  SS  P  SL 

57.  Metscham  v.  Qrant  Goaatr. 
supra. 

1.    See  Ball  ante  p  88S  at  aeq. 
B.    Anderson  L.  D. 
3.    Anderson  L.  D. 
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3AIL  BOND.' 
BAILEE." 

BAILIFF.'  An  officer  of  a  conrt;'  an  nnder  or 
deputy  sheriff;^  a  keeper  or  protector;'  a  servant 
who  has  the  administration  and  char^  of  lands, 
goods,  and  chattels,  to  make  the  best  benefit  for  the 
owner;'"  a  person  appointed  by  private  persons  to 


collect  their  rents  and  to  manage  their  estates,'*  or 
to  e^eente  process." 

BAHiIWIOK."  The  district  or  jurisdiction  of  a 
bailiff  or  sheriff;"  a  county  of  which  the  sheriff  is 
bailiff.*''  In  its  proper  signification,  that  district  or 

Eortion  of  a  territory  assigned  to  &.fcailifE  in  which 
e  is  to  execute  process.'" 


4.  BikU  bOttdl 

a«nerally  see  Bail  11  27-9S,  225-269. 

Compensation  ot  United  States  oom- 
mlsaloner  for  drafting  see  United 
States  Commissioners  [39  Cyc  799]. 

Necessary  altsBatlon  In  action 
against  sherifC  for  failure  to  return 
see  Sheriffs  and  Constatiles  [3fi  Cyc 
1814]. 

Blffht  of  action  of  sheriff  against 
obligor  see  Sheriffs  and  Constables 
[36  Cyc  2009]. 

5.  See  Bailments  I  2. 

6.  Balllffi 

Action  of  account  against  see  Ac- 
counts and  Accounting  |g  17,  18,  29 
et  seq.  38  et  seq. 

Appointment  of  see  Courts  [11  Cyc 
723]. 

A  servant  see  Servant  [35  Cyo 
1431]. 

Distinguished  from  receiver  see  Ac- 
counts and  Accounting  !  17. 
Holding  other  offlce,  when  compatible 

see  Officers  [29  Cyc  13811. 
Iievy  under  execution  see  Executions 

(17  Cyc  10791. 
Presence  of.  during  deliberation  of 
grand  Jury  as  vitiating  Indictment 
see  Qranrd  Juries  (20  Cyc  1340]. 
Sheriff's  officer  see  Sheriffs  and  Con- 
stables [35  C^o  1524]. 
T.    U.  S.  V.  McCahe,  129  Fed.  708, 
70»,  «4  CCA  236;  Kelly  v.  U.  S..  41 
Ct.  a.  24«,  360. 

[a]  la  Batflaad.— An  early  Eng- 
lish commentator  defined  a  bailiff  as 
an  officer  concerned  In  the  adminis- 
tration of  Justice  of  a  certain  prov- 
ince.   Coke  Lltt.  168b. 

[b1  Vedsral  oovzts^d)  Although 
a  bailiff  of  a  federal  court  is  not  a 
constitutional  officer,  he  is  an  officer 
of  the  court.  U.  S.  v.  McCabe.  129 
Fed.  708,  709,  64  CCA  236.  (2>  A 
bailiff  Is  an  officer  whose  duties  are 
defined  by  statute  to  be  an  attend- 
ance upon  the  grand  and  petit  Juries 
and  for  other  necessary  purposes, 
and  as  an  officer  of  the  court  he  is 
bound  to  take  Judicial  notice  of  them, 
obligated  under  the  law  to  a  proper 
dllscbarge  of  the  same,  and  is  equally 
liable  with  any  other  officer  of  the 
court  for  a  dereliction  or  omission 
in  their  performance.  Kelly  v.  U.  S., 
41  Ct.  CI.  346,  260.  (S>  The  federal 
act  withholding  from  circuit  and  dis- 
trict courts  jurisdiction  as  to  suits 
brought  against  the  United  States  to 
recover  fees,  salary,  or  compensation 
for  official  services  of  "officers  of  the 
United  States"  does  not  apply  to  a 
suit  to  recover  disbursements  made 
by  a  marshal  in  paying  for  the  serv- 
ices of  court  bailiffs,  as  bailiffs  are 
never  sworn  in  accordance  with  the 
statute,  and  are  not  officers  of  the 
United  States,  but  come  within  the 
expression   •^fflcsrs  of  the  court," 


U.  S.  V.  Swift,  1S»  Fad.  tU,  tS7,  71 

CCA  351. 

[c]  D«  facto  bailee. — ^Where  an 

Bnglish  statute  authorised  the  Judges 
of  certain  courts  to  appoint  bailiffs 
who  alone,  and  no  others,  should  exe- 
cute the  process  thereof,  and  certain 
protection  was  given  to  the  Iwtliff 
against  actions  vot  anything  done  in 
pursuance  of  his  duty,  it  was  held 
that  one  who  de  facto  executed  the 
process  of  a  court  under  the  ser- 
geant-at-mace,  without  being  ap- 
pointed by  the  recorder  the  sole  Judge 
of  a  borough  court,  was  not  a  bailiff 
within  the  statute,  so  as  to  claim 
the  benefit  of  the  statute  In  an  ac- 
tion brought  against  him  on  account 
of  the  execution  of  process,  Tarrant 
V.  Baker,  14  C.  B.  199,  78  BCL  199, 
189  Reprint  82. 

[d]  Beasoa  for  deslnatloa^The 
term  "bailiff"  is  appUeo  to  an  officer 
of  the  court  because  of  the  special 
duty  of  guarding  or  protecting  juries 
during  their  deliberations  from  im- 
proper communications  or  Intrusions. 
Nicholson  V.  State,  S8  Fla.  99,  102,  30 
S  818  [cit  1  Bacon  Abr.  tit  Bailiff]. 

"  "    I.--C0 


[e]  "Orter*  dltlBgulrtied.— Court 
criers  are  creatures  of  the  court  with 
certain  well  defined  duties,  but  bail- 
iffs are  creatures  of  the  marshal 
whose  duties  are  defined  by  the  stat- 
ute to  be  In  attendance  upon  the 
grand  and  petit  juries,  and  for  other 
necessary  purposes.  .  Kelly  v.  U.  S., 
41  Ct.  a.  246,  260: 

8.  Nicholson  V.  State,  38  Pla.  99, 
102,  20  8  818  [olt  1  Bacon  Abr.  tit 
Bailiff];  Allen  v.  Smith,  12  N.  J.  L. 
159. 

[a]  In  the  Valted  Itates  the  offi- 
cer corresponding  to  a  bailiff  Is  gen- 
erally called  a  deputy  sheriff,  and  is 
either  a  general  or  a  special  deputy. 
Allen  v.  Smith.  12  N.  J.  L.  159. 

[b]  Classes. — There  are  two  kinds 
of  deputies  of  a  sheriff:  A  general 
deputy,  or  undersherlff,  who  by  vir- 
tue of  his  appointment  has  authority 
to  execute  all  the  ordinary  duties  of 
the  office  of  sheriff:  and  a  special 
deputy  who  Is  an  ofllcer  pro  hac  vice 
to  execute  a  particular  writ  on  some 
certain  occasion.  The  former  is 
bound  to  take  an  oath  of  office  and 
to  file  his  appointment,  but  the  lat- 
ter Is  not.  MXm.  v.  Smith.  12  N.  J. 
L.  159,  162. 

».  Nicholson  V.  State,  SS  Fla.  99, 
102.  20  8  818  [dt  1  Bacon  Abr.  tit 
Bailiff]. 

10.  Coke  Lltt.  172a  [quot  Bar- 
num  V.  Landon,  25  Conn.  137.  149; 
Huff  V.  McDonald,  22  Oa.  131,  161, 
68  AmD  487;  Bredin  V.  Klngland,  4 
Watts  (Pa.)  420.  422]. 

[a]  A  bailUt  In  bartaadxr  was  at 
the  common  law  ons  appointed  by  a 


f rlvate  person  to  osBsaitlils  rents  and 
o  manage  his  estatSK  West  v.  Weyer, 
46  Oh.  St.  6«.  70,  IS  BB  £37,  16  AmBR 
662. 

Attomer  Intmsted  to  oollsok  moasr 

as  bailiff  and  required  to  account  see 
Accounts  and  Accounting  t  17. 

ODtanaBt  m  Mlifl  see  Accounts 
and  Aeoountiny  •  17. 

Bsestvw  as  bailiff  see  Accounts 
and  Accounting  |  17. 

It.  Elwell  V.  Bumslde,  44  Barb. 
(N.  T.)  447,  463  [clt  Bouvler  L.  D.]. 

[a]  Bstate  not  permanent. — The 
bailiff  has  no  permanent  estate,  and 
may  be  removed  at  pleasure.  Slwell 
V.  Bumslde.  44  Barb.  (N.  Y.)  447,  463. 

la.  Ford  V.  Leche,  6  A.  &  E.  699, 
33  ECL.  370,  112  Reprint  269;  Alder- 
son  V.  Davenport,  13  M.  A  W.  42,  153 
Reprint  17. 

[a]  lUwttratlons^(l)  Where 
plaintiff,  on  commencing  an  action 
against  defendant,  wrote  to  the  sher- 
iff requesting  hira  to  grant  a  war- 
rant on  the  inclosed  writ  directed  to 
a  certain  person,  and  the  warrant  was 
made  out  and  afterward  delivered  to 
the  latter.  It  was  held  that  the  evi- 
dence was  sufficient  to  show  that  he 
was  employed  by  plaintiff  as  a  special 
bailiff.  Ford  v,  L«che.  6  A.  A  E.  699. 
38  ECL  370,  112  Reprint  269.  <2) 
Where  the  attorney  of  a  plaintiff  who 
had  obtained  judgment  In  an  action 
Inclosed  a  ca.  sa.  against  defendant 
In  a  letter  to  a  sherifTs  officer.  In 
which  he  desired  him  to  execute  the 
writ  in  a  week  and  Informed  him 
where  defendant  would  be,  and  the 
sheriff's  officer  returned  the  writ  to 
the  attorney  who  then  sent  It  to  an 
undersherlff.  Inclosed  In  a  letter  In 
which  he  requested  him  to  forward 
the  warrant  to  the  sheriff's  officer 
whom  he  had  instructed  as  to  the  ex- 
ecution thereof.  It  was  held  that  the 
latter  was  not  by  these  letters  con- 
stituted a  special  bailiff  of  plaintiff, 
so  as  to  exonerate  the  sheriff  from 
liability  for  negligence  In  the  exe- 
cution. Alderson  v.  Davenport,  13 
M.  A  W.  42,  153  Reprint  17. 

18.  See  Sheriffs  and  Constables  [36 
Cyc  1528]. 

14.    Burrlll  L.  D. 

16.    1  Blackstone  Comm.  344. 

16.  Oully  V.  Sanders,  Lltt.  Sel. 
Cas.  (Ky.)  424. 

[a]  aalUwlok,  as  vseA  la  ths  re- 
tan,  "not  f  ovaA  .  .  .  wlttla  tKT 
Hlliwlok,''  by  a  deputy  sheriff  does 
not  necessarily  Inolnde  county,  but 
strictly  means  that  part  which  is  or 
may  oe  assigned  to  the  deputy. 
Greenup  v.  Bacon,  1  T.  B.  Mon.  (Ky.) 
108.  109  [quot  Evans  v.  Walt.  5  J.  J. 
Marsh.  (Ky.)  110,  113,  and  clt  Gully 
V.  Sanders,  UtL  Sel.  Cas.  ilSy.y 
4*4]. 


Digitized  by 


Google 


1080    [6  C.J.] 


BAILMENTS 

Bt  Abchibau)  H.  Thsockvobtov  * 

Frofewor  of  Iaw,  Law  Sohool.  WAatern  Rmmttc  University 
Clfattwi  ■nl  In  rtii  TltHi  mttfl  nmrtirt  In  tw«  TTni*,  ■••  OMm  ■■Cmwmm  lalka  9  MH3 


L  DEmOTIOKS  AND  DISTIirOTIONS       1-14]  p  1084 

A.  Bailment  [J  1]  P  1084 

B.  Boiior  and  BaUee      2]  p  1085 

C.  Bailment  Distinguished  from  Other  Traneaetiong  and  Relatione       3-14]  p  1085 

1.  In  General      3]  p  1085 

2.  Sales       4-11]  p  1088 

a.  In  General  [$  4]  p  1086 

b.  Conditional  Sales      5]  p  1088 

c.  Rental  and  Installment  Contracts  of  Sede      6]  p  1088 

d.  BaHmente  for  Sale,  Consignments,  and  Agency  Contracts      7]  p  1091 

e.  Options  to  Buy  and  Contracts  of  Sale  or  Return  [5  81  p  1095 

f.  Contracts  for  Manufacture  or  Performance  of  Labor      9]  p  1096 

g.  Deposit  of  Grain  in  Warehouse      10]  p  1097 

h.  Status  of  Parties  after  Transfer  of  Title      11]  p  1098 

3.  Mortgages  and  Trusts  [$  12]  p  1098 

4.  Master  and  Servant  [$  13]  p  1099 

5.  Agency  [$  14]  p  1099 

n.  OLASSIFIOATION       15-18]  p  1099 

A.  In  General  [M5]  P  1099 

B.  Bailments  for  Mutual  Benefit       16]  p  1100. 

C.  Bailments  for  Sole  Benefit  of  Bailor  H  17]  p  1101 

D.  Bailments  for  Sole  Benefit  of  Bailee  [\  18]  p  1101 

m.  NATITRE  AND  ELEMENTS  [H  19-34]  p  1102 

A.  In  General  [$  19]  p  1102 

B.  Subject  Matter  [$$  20-21]  p  1102 

1.  In  General  [$  20]  p  1102 

2.  Existence  and  Ownership  of  Property  [\  21]  p  1102 

C.  Delivery  and  Acceptance        22-25]  p  1102 

1.  Delivery       22-23]  p  1102 

a.  Necessity  of      22]  p  1102 

b.  Sufficiency  of  [$  23]  p  1103 

2.  Acceptance        24-25]  p  1104 

a.  Necessity  of      24]  p  1104 

b.  Sufficiency  of  [$  25]  p  1104 

D.  Sufficimtcy,  Validity,  and  Modification  of  Contract  [\%  26-34]  p  1105 

1.  In  General  [$  26]  p  1105 

2.  Parties  to  Contract        27-28]  p  1105 

a.  Who  May  Be  Bailee  H  27]  p  1105 

b.  Who  May  Be  Bailor  U  28]  p  1105 
a  Form  of  Contract  [$$  29-30]  p  1105 

a.  In  General  [$  29]  p  1106 

b.  Implied  and  Quasi  Contracts      30]  p  1105 

4.  Registration  [$  31]  p  1106 

5.  Consideration       32]  p  1106 

6.  Legality  of  Object  [4  33]  p  1106 

7.  ModifiattioH  of  Contract  [|  34]  p  1106 

IT.  TITIE  AND  BIGHT  OF  PBOFEBTT       35-41]  p  1106 

A.  In  General  [H  35-36]  p  1106 

1.  Of  Bailor  H  35]  p  1106 

2.  Of  Bailee  [{  36]  p  1107 

B.  Estoppel  of  Bailee  [H  37-41]  p  1108 

1.  In  General  [$  37]  p  1108 

•Author  of  "Adopllon  of  Children"  1  C.  J.  1367.  "Adulteration"  2  C.  J.  1,  "Affidavit*'"  2  C.  J.  814,  "A^rieiil- 
ture"  2  C.  J,  985,  "Amicus  Curlse"  2  C.  J.  1322,  "AsfltKntnenta"  B  C.  J.  830,  "Leveea"  26  Cyc  188.  "Names'*^  Cyc 
261.  "Pledges"  81  Cyc  779;  and  Jcdnt  author  of  "Statatea"  86  Oyo  929.  Also  author  of  "Caaes  on  Contracts."  "XSun 
on  Equity,"  "Cases  on  Gvldenco/'  and  editor  of  the  third  edition  of  "Clark  on  Contracts." 
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2.  When  Property  U  Takm  by  Process  of  Law      38]  p  1109 

3.  When  Property  Is  Delivered  to  One  Having  Paramount  Title  [$  39]  p  1109 

4.  When  Bailee  U  Authoriged  by  Third  Person  to  Deny  Bailor's  Title  [(  40]  p  1110 

5.  Where  Bailor  Has  Parted  with  Title  Since  Bailment      41]  p  1110 

V.  RZOETS,  DUTIES,  AND  LIABIUTIES  OF  PABTIB8  [H  42-115]  p  1110 
A.  As  between  Bailor  and  Bailee  [H  42-105]  p  1110 

1.  In  General  [H  42-46]  p  1110 

a.  Controlled  by  Contract  [H  42-44]  p  1110 

(1)  In  General  [i  42]  p  1110 

(2)  Extension  of  Liability       43]  p  1111 

(3)  Limitation  of  Liability      44]  p  1112 

b.  Insurance  [$  46]  p  1113 

c.  Repairs  [$  46]  p  1113 

2.  Use  and  Care  of  Property  and  Perfomance  of  Servuxs  [f  f  47'^]  p  1113 

a.  In  General      47]  p  1113 

b.  Use  [M  48-53]  p  1114 

(1)  Rights  and  Duties  of  Bailee  [H  48-61]  p  1114 

(a)  Bailment  for  Mutual  Benefit  [\  48]  p  1114 

(b)  Bailment  for  Sole  Benefit  of  Sailor       40]  p  1114 

(c)  Bailment  for  Sole  Benefit  of  Bailee       50]  p  1114 

(d)  Liability  for  Unauthorized  Use  {%  51]  p  1116 

(2)  Duties  of  Bailor  [U  62-53]  p  1117 

(a)  Bailment  for  Mutual  Benefit  [i  62]  p  1117 

(b)  Bailment  for  Sole  Benefit  of  Bailee  [(  53]  p  1117 
e.  Performance  of  Services  [H  54-66]  p  1117 

(1)  In  General  [$  54]  p  1117 

(2)  Where  SkiU  Is  Required  [f  55]  p  1118 

(3)  Bt/  Gratuitous  Bailee  [$  56]  p  1118 

d.  Care  and  Negligence        57-66]  p  1118 

<1)  In  General  [H  57-60]  p  1118 

(a)  Classification      57]  p  1118 

(b)  Ordinary  Care  and  Ordinary  Negligence  [i  58]  p  1119 

(e)  Slight  Care  and  Gross  Negligence  h  591  p  1120 
(d)  Great  Care  and  Slight  Negligence      60]  p  1120 

(2)  BaHment  for  Mutual  Benefit  [H  61-64]  p  1121  . 

(a)  In  General  [i  61]  p  1121 

(b)  Care  of  Goods  Ddivered  for  Mamtfaetttre  or  Repairs  [$  62]  p  1124 

(c)  Care  of  Property  Delivered  for  Exhibition      63]  p  1124 

(d)  Care  of  Articles  Left  by  Customers  in  Shop,  Etc.  [4  64]  p  1125 

(3)  BaUment  for  Sole  Benefit  of  Bailor  [$  65]  p  1125 

(4)  Bailment  for  Sole  Benefit  of  BaOee      66]  p  U27 

3.  Side  or  Transfer  [H  67-69]  p  1128 

a.  By  Bailee       67-68]  p  1128 

(1)  In  Genertd  [$  67]  p  1128 

(2)  Where  Bailee  Has  Interest  in  Property  H  68]  p  1120 

b.  By  Bailor  [$  69]  p  1129 

4.  Compensation,  Reimbursement,  and  Lien  [ii  70-91]  p  1129 

a.  Compensation       70-76]  p  1129 

(1)  In  General  [♦  70]  p  1129 

(2)  Bailment  Gratuitous      71]  p  1130 

(3)  Bailment  for  Mutual  Benefit  [H  72-761  p  1130 

(a)  Of  Bailee  [H  72-73]  p  1130 

aa.  In  General  [$  72]  p  1130 

bb.  Compensation  Pro  Tanto  [$  73]  p  1130 

(b)  Of  Bailor  [$$  74-76]  p  1130 

aa.  7m  General      74]  p  1130 

bb.  Implied  Right  to  Rent  [$  75]  p  1131 

cc.  Where  BaUee  Loses  Possession  or  Use  of  Property      76]  p  1131 

b.  Reimbursement  [$  77]  p  1131 

c.  Lien  [${  78-91]  p  1132 

(1)  Right  to  [H  78-80]  p  1132 

(a)  Bailment  Gratuitous  [$  78]  p  1132 

(b)  Bailment  for  Hire        79-80]  p  1132 

aa.  In  General  [i  79]  p  11^ 

bb.  Effect  of  Special  Agreement  [4  80]  p  1134 

(2)  Assignability  [$  81]  p  1134 

(3)  Extent        82-83]  p  1134 

(a)  In  General  [$  82]  p  1134 
 (b)  Where  There  Is  a  Generai  Balance  [♦  83]  p  1135  
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(4)  Waiver  or  Loss  [$$  84-86]  p  1135 

(a)  In  General  [i  84]  p  U35 

(b)  Surrender  of  Possession  [$  85]  p  1136 

(c)  Refusal  to  Deliver  H  86]  p  1137 

(5)  Reinstatement  or  Revival  [j  87]  p  1137 

(6)  Enforcement  [U  88-89]  p  1137 

(a)  At  Common  Law       88]  p  1137 

(b)  Under  Statutes  [$  89]  p  1137 

(7)  Priorities  [$  90]  p  1138 

(8)  Protection  of  and  Recovery  of  Amount      91]  p  1139 
6.  Redelivery  or  Delivery  Over        92-100]  p  1139 

a.  Necessity  [5$  92-95]  p  1139 

(1)  In  General      92]  p  1139 

(2)  Excuses  for  Nondelivery  or  Misdelivery  [H  93-95]  p  1140 

(a)  In  General  [$  93]  p  1140 

(b)  Claims  of  Third  Persons  [$  94]  p  1141 

(c)  Delivery  under  Process  of  Law  [$  95]  p  1141 

b.  Manner  of  Redelivery        9&-100]  p  1142 

(1)  In  General  [$  96]  p  1142 

(2)  Time  [$  97]  p  1143 

(3)  Place  [$  98]  p  1143 

(4)  To  Whom  Made  [$$  99-100]  p  1143 

<a)  In  General  [$  99]  p  1143 
(b)  Delivery  to  Carrier  [t  100]  p  1144 
6.  Termination  of  Bailment  [H  101-105]  p  1144 

a.  In  General  [$  101]  p  1144 

b.  Bailment  for  Mutual  Benefit       102]  p  1146 

c.  Bailment  for  Sole  Benefit  of  Bailor  [$  1031  p  1146 

d.  Bailment  for  Sole  Benefit  of  Bailee  [\  104]  p  1146 

e.  Effect  of  Termination       105]  p  1146 

B.  As  between  Bailor  or  Bailee  and  Third  Persons  [ff  106-115]  p  1147 

1.  Rights  as  against  Third  Persons  [H  106-111]  p  1147 

a.  Of  Bailor  [$$  106-110]  p  1147 

(1)  In  General      106]  p  1147 

(2)  Against  Persons  Contracting  with  Bailee       107]  p  1147 

(3)  Against  Creditors  of  Bailee  [\  108]  p  1147 

(4)  Against  Vendees  and  Other  Transferees  of  BaiUe  [$  109]  p  1147 

(5)  Against  Persons  Injuring  Property  [f  110]  p  1149 

b.  Of  Bailee  [i  111]  p  1149 

2.  LttOnlity  to  Third  Persona  [M  112-115]  p  1150 
a.  For  Detention  of  Property  from  True  Owner       112-113]  p  1160 


(1)  Liability  of  Bailor 

(2)  Liability  of  Bailee 
b.  For  Negligence  [%%  114-1 

(1)  Liah&ity  of  Bailor 

(2)  Liability  of  Bailee 


$  112]  p  1150 
$  113]  p  1150 
5]  p  1151 
i  114]  p  1151 
J  115]  p  1161 


VL  AOnOKS  [H  116-188]  p  1151 

A.  Between  Bailor  and  Bailee  \U  116-171]  p  1151 

1.  Right  of  Action  [H  116-117]  p  1151 

a.  7m  Bailor  [$  116]  p  1151 

b.  In  Bailee  [4  117]  p  1152 

2.  Form  of  Action  m  118-126]  p  1152 

a.  By  Bailor       118-125]  p  1152 

(1)  In  General       118-124]  p  1152 

(a)  Assumpsit  [$  118]  p  1152 

(b)  Account  [$  119]  p  1152 
(e)  Case      120]  p  1162 

(d)  Trespass  [i  121]  p  1152 

(e)  Trover  [$  122]  p  1152 

(f)  Detinue  and  Replevin       123]  p  1158 

(g)  Suit  HI  Equity  H  124]  p  1153 

(2)  Election  of  Remedies  [f  125]  p  1163 

b.  By  Bailee  [$  126]  p  1154 

3.  Conditions  Precedent        127-132]  p  1154 

a.  Performance  in  General  [$  127]  p  1154 

b.  Demand  before  Suit        128-131]  p  1154 

(1)  Necessity  of  [J  128]  p  1154 

(2)  Sufficiency  of  [${  129-131]  p  1154 

(a)  In  General  [$  129]  p  1154 

For  latar  rmmn,  Amlopvnrta  and  flhaaffM  in  tb«  law  see  eumulatlve  Annotations,  Muit«  tltlv^ntn  f^^J^otf  nnnlMr. 
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(b)  By  Whom  Made  {%  130]  p  1164 

(c)  Upon  Whom  Made  [i  131]  p  1156 
e.  Tender  [4  132]  p  1155 

4.  Time  to  Sue  and  Limitations  [(  133]  p  1155 
6.  Defenses  [45  134-138]  p  1155 

a.  Want  of  Delivery  to  Bailee  [4  134]  p  1156 

b.  Redelivery  of  Property  [4  135]  p  1155 

c.  Due  Care  of  Property  [$  136]  p  1155 

d.  Offer  to  Repair  [4  137]  p  1155 

e.  Breach  of  Warranty  [4  138]  p  1155 

6.  Parties  [4  139]  p  1155 

7.  PUading  [44  140-149]  p  1155 

a.  Complaint,  Declaration,  or  Petition  [44  140-148]  p  1165 

(1)  In  General  [4  140]  p  1155 

(2)  Particular  Averments  [44  141-147]  p  1156 

(a)  Demand  [4  141]  p  1156 

(b)  Description  of  Subject  Matter  [4  142]  p  1156 

(c)  Negligence  [4  143]  p  1156 

(d)  Ownership  of  Bailor  [4  144]  p  1156 

(e)  Possession  of  Bailee  [4  145]  p  1156 

(f)  Termination  of  Bailment  H  146]  p  1156 

(g)  Price  Received  by  Bailee  [4  147]  p  1156 

(3)  Joinder  of  Counts  and  Election  [4  148]  p  1166 

b.  Plea  or  Answer  [4  149]  p  1156 

8.  Issues,  Proof,  and  Variance  [44  150-153]  p  1156 

a.  Issues  [4  150]  p  1156 

b.  Evidence  Admissible  under  Pleadings  [%  161]  p  1167 

c.  What  Must  Be  Proved  [4  152]  p  1167 

d.  Variance  [4  153]  p  1157 

9.  Evidence  [44  154-166]  p  1157 
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Anlmala  see  Aalaiala  IS  88-84. 

Attached  property  see  AttMdunavt  IS  tl<-67C. 

iMgB  for  sawing  see  Itogwlng  [25  Cyc  1556]. 

Pro^rty  taken  on  execution  Me  azMMUoaa  [17  Cyo 

Bank  deposits  see  Bamks  amfl  Fft^fiig  [6  Cyo  BlSl. 
Carriers  of  foods: 

Generally  see  Oarrlers  [6  Cyc  364], 

By  water  see  Btintag  [36  C^c  1]. 
Collateral  security  see  FMOkM  [31  Cyc  779], 
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Embezzlement  by    oailee   see   SmlMlSlMaMit   [IB  Cyc 

BOO]. 

Escrows  see  Ssorows  [16  Cyc  560]. 

Execution  on  bailment  see  Baecutlow  [17  Cyc  977], 

Factors  see  Factors  [19  Cyc  109]. 

Finder  of  lost  goods  as  bailee  see  Viiidlac  XKWt  QwXLm 
[19  Cyc  BS6]. 

Oarage  keeper  as  bailee  see  Wtor  TaUalM  [28  Cyc 
481. 


GarnlKhment  of: 

Pledged  article  see  QwalskmeBt  f20  Cyc  991], 
Property  In  jwssesalon  of  bailee  •*  ~ 


Cyo  i021f.  ■ 
Hire  and  use  of  animals  see  Aailiiiala  II  S8-SS. 
Imrated  negligence  as  between  bailor  and  bailee  ses 

]r«cll(MUw  [29  Cyc  546]. 
Increase  of  hired  animals  see  Aitluials  |J  19-80. 
Innkeeper  as  bailee  see  IMMkeaiMn  [22  Cyc  1078], 
Interpleader  by  bailee  against  adverse  claimantjs  of  bail- 
ment see  Interplsadsr  [23  Cyc  11]. 
Larceny  by  bailee  see  Xjaroeay  [25  Cyc  671. 
Livery  stable  keeper  as  bailee  see  Urerr  Bmla 


[25  Cyc  1504].' 
Pawn  see  VawubsDlten 
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Pledge  see  VladCM  [31 

Receiptors  of  attached  property  see  i**nnlinitt  li  Cll- 

675. 

Reo^ver^^  of  ^bailment  from  pawnee  see  Pawsbrokan  [30 

Safe 'deposit  eonpany  sea  WaMhonsemeB.  [40  Cyc  89C1. 
Sleeping  car  company  as  bailee  se«  Carriers  [6  Cyc  €59]. 
Stake  holders  see  Gaming  (20  Cyc  947). 
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L  DEFINITIOHS  AND  DISTINOTIONS 


[i  1]  A.  Bailmmt  A  bailment  may  be  defined 
as  a  delivery '  of  personalty  '  for  some  particular 
pozpose,  or  on  mere  deposit,  upon  a  contract,^  ex- 
press or  implied,  that  after  the  purpose  has  been 


fulfilled  it  shall  be  redelivered*  to  the  peracm  iiho 
delivered  it,  or  otherwise  dealt  frith  aeeording  to 
his  directions,  or  kept  until  he  reclaims  it,  as  tibe 

case  may  be." 


1.   iMivety  Md  aooeptaiiM  see  in- 
fra SI  22-26. 
a.   SaUeoS  nattor  of  baflawnt  see 

infra  IS  20.  21. 

a.  Vuiriolenor  Talldltr  of  OOB- 
traot  see  Infra  IS  26-34. 

4.   Bed^vsrj  see  Infra  IS  92-100. 

C  Burrill  L.  t).;  Stephen  Comm. 
bk  2  pt  2  c  5  p  SO;  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.  v.  Vanstory, 
171  Fed.  375,  378,  96  CCA  831;  Storms 
V.  State,  81  Ark.  26,  30,  98  SW  678; 
Johnson  V.  Allen,  70  Conn.  738,  40  A 
1066;  State  v.  Seeney,  (Del.)  59  A  48, 
49;  Bates  v.  Bigby,  123  Ga.  727,  728, 
51  SB  717  [clt  Cyc];  Knapp,  etc..  Co. 
V.  McCaffrey,  178  111.  107,  112,  52  NE 
898,  69  AmSR  290  [aff  177  U.  S.  63S, 
20  set  824.  44  L.  ed.  921];  Stern  v. 
Welensky,  182  III.  A.  417;  McCurrte 
V.  Edward  Hlnes  Lumber  Co.,  178  111. 
A-  617,  619;  Simmons  v.  Shaft.  91 
Kan.  563.  138  P  614;  Krause  v.  Com.. 
93  Pa.  418,  420,  39  AmR  762;  Trunlck 
V.  Smith,  63  Fa.  18,  23;  Armour  v. 
Ross.  78  8.  C.  294.  297,  68  8E  941, 
1136;  NoTthcutt  v.  State,  60  Tex.  Cr. 
269,  261,  131  SW  1128,  81  LRANS 
822;  Hasklns  v.  Dem,  19  Utah  89.  07. 
69  P  958;  James  Smith  Woolen 
Uach.  Co.  V.  Holden,  73  Vt.  396,  401, 
51  A  2;  Gunn  v.  Canadian  Pac.  R.  Co., 
22  Man.  32,  41,  1  DomLR  232. 

[a]  Other  dsOaitions^d)  "A  de- 
livery of  goods  In  trust,  upon  a  con- 
tract expressed  or  Implied,  that  the 
trust  shall  be  faithfully  executed  on 
the  part  of  the  bailee."  2  Blackstone 
Comm.  451  [quot  Taylor  v.  Turner, 
87  111,  296,  303;  Warren  v.  Finn, 
84  N.  J.  L.  206,  208,  86  A  530;  Tru- 
nlck V.  Smith.  63  Pa.  18,  23;  Todd  v. 
Flgley.  7  Watts  (Pa.)  542,  643;  Nlco- 
lette  Lumber  Co.  v.  Peoples  Coal  Co., 
26  Pa.  Super.  675,  577  (rev  on  other 
grounds  218  Pa.  379.  62  A  1060,  110 
AmSR  550,  3  LRANS  327,  5  AnnCas 
887);  Ott  T.  Sweatman,  8  Pa.  Dlat. 
673,  582,  16  Pa.  Co797:  Walks  v. 
Norfolk,  etc..  R.  Co..  67  W.  Va.  278. 
275,  67  SE  722].  (2)  "A  delivery  of 
goods  In  trust  upon  a  contract,  ex- 
press or  Implied,  that  the  trust  shall 
be  duly  executed  and  the  goods  re- 
stored by  the  bailee  as  soon  as  the 


purpose  of  the  bailment  shall  be  an- 
swered.**  2  Kent  Comm.  S68  [quot 
In  re  Allen.  188  Fed.  172.  174:  Wat- 
son V.  State,  70  Ala.  13,  14.  46  AmR 
70;  Krause  v.  Com.,  98  Pa.  418,  420, 

89  AmR  762;  Trunlck  v.  Smith.  68  Pa. 
18,  23;  Ott  V.  Sweatman,  3  Pa.  D!st. 
878,  682,  15  Pa.  Co.  97;  Com.  v.  Maher. 
11  Phlla.  (Pa.>  425;  Com.  v.  Carb.  2 
Plttsb.  (Pa.)  495,  496;  Reed  v.  State, 
16  Tex.  A.  586,  589;  Walker  v.  Nor- 
folk, etc.,  R.  Co..  67  W.  Va.  273.  276, 
67  SE  722].  (3)  "A  delivery  of  goods, 
in  trust,  on  a  contract,  express  or 
implied,  that  the  trust  shall  be  duly 
executed,  and  the  goods  re-dellvered 
as  soon  as  the  time  or  use  for  which 
they  were  bailed  shall  have  elapsed, 
or  be  performed."  Jones  Ballm.  117 
[quot  Baren  v.  Cain,  15  111.  A.  387, 
388;  Krause  v.  Com.,  93  Pa.  418,  420, 
39  AmR  762;  Slter  v.  Morre,  13  Pa. 
218,  219;  Walker  v.  Norfolk,  etc.,  B. 
Co..  67  W.  Va.  278,  275,  67  SE  72S]. 
(4)  "DelJyery  of  a  thing  In  trust  for 
some  special  object  or  purpose,  and 
upon  a  contract,  expressed  or  Im- 
plied, to  conform  to  the  object  or 
purpose  of  the  trust."  Story  Ballln. 
<9th  ed)  1  2  [quot  Watson  t.  State, 
70  Ala.  IS,  14,  45  AmR  70;  Peo.  v. 
Cohen,  8  C&l.  42,  48;  Union  Stone  Co. 
V.  Wilmington  Transfer  Co.,  (Del.) 

90  A  407,  408;  New  York,  etc..  H.  Co. 
V.  New  Jersey  Electric  R,  Co.,  60  N. 
J.  L.  338,  344,  38  A  828;  Krause  v. 
Com.,  93  Pa,  418,  420,  39  AmR  762; 
Trunlck  v.  Smith,  63  Pa,  18,  23;  Slter 
V.  Morrs,  13  Pa.  218,  219;  Todd  v. 
Flgley,  7  Watte  (Pa.)  542,  643;  Ott 
V.  Sweatman,  3  Pa.  Dlst.  673,  582,  15 
Pa,  Co.  97;  Reed  v.  State,  16  Tex. 
A.  686,  689;  Trigg  Co.  v.  Bucyrus  Co., 
104  Va.  79,  84,  61  SE  174;  Walker  v. 
Norfolk,  etc.,  R.  Co..  67  W.  Va.  278. 
276,  67  SE  722].  (5)  "A  delivery  of 
something  of  a  personal  nature  by 
one  party  to  another,  to  be  held  ac- 
cording to  the  purpose  or  object  of 
the  delivery,  and  to  be  returned  or 
delivered  over  when  that  purpose  fs 
accomplished."  Bouvler  L.  D.  [nuot 
Prof.  Joel  Parker.  MS.  Lect.  Harvard 
Law  School  1851]:  Gibson  v.  Bes- 
semer, etc..  R.  Co.,  226  Pa.  198,  201, 


75  A  194.  27  LRANS  68»,  IS  Ann 
Cas  626.  <6)  "The  holding  of  m.  diat- 
tel  by  some .  party  under  a.a  obll«kr 
tlon  to  return  or  deliver  It  over  after 
some  special  purpose  is  accom- 
plished." Wentworth  Riggs.  143 
NTS  956,  966  [rev  79  Misc.  400.  1» 
NTS  1082]  (quot  Schouler  Am. 
Notes;  1  Smith  Lead.  Cas.  [9t]i  ed] 
400).  <7)  "The  delivery  of  the  pos- 
session of  a  thing  In  trust  for  a.  par- 
ticular object  or  purpose  expressed 
or  understood  and  upon  a  contract 
express  or  Implied  to  conform  to  that 
object  or  purpose."  Van  Zlle  Ballm. 
&  C.  [quot  Keith  v.  Booth  PIslierles 
Co.,  27  Del.  218,  227,  87  A  715],  (8> 
"A  delivery  of  goods  In  posse aaioo. 
and  is  either  to  keep  or  employ.' 
Finch  L.  bk  2  c  18  [quot  Fletidier  t. 
Ingram.  46  Wis.  191.  202.  BO  NW 
424).  ( 9  >  *'I>ellvery  of  j>ersonal 
property  to  another  for  sona«  pur- 
pose.  upon  a  contract,  oxpresaed  or 
implied,  that  such  purpose  shall  be 
carried  out."  Pulcher  v.  Statsu  23 
Tex.  Cr.  621,  624,  26  SW  625  tquot 
Northoutt  V.  State.  <Tez.  Cr.  A_>  121 
SW  1128,  1129:  UalB  V.  State,  S8  Tex. 
Cr.  447,  451,  84  SW  267.  27  &V  748]. 
(10)  "A  delivery  of  some  personal 
property,  the  subject  of  larceny,  by 
one  person  to  another,  to  be  held,  ac- 
cording to  the  purpose  or  object  of 
the  delivery,  and  to  be  returned  or 
delivered  over  when  that  purpoae  ts 
accomplished."  State  v.  Seeney.  n 
Del,  142,  143.  69  A  48;  State  v.  Slen- 
klewlea,  20  Del.  69.  66.  S6  A  346; 
State  V.  Davis.  19  Del.  220.  222.  5* 
A  99.  To  same  effect  State  v.  Lyooa 
26  Del.  72,  76,  80  A  97S;  State  v. 
Brewington,  26  Del.  71.  74.  T8  A 
402.  (11)  "A  transfer  of  the  pos- 
session of  personal  property  frvn 
one  person  to  another,  without  a 
transfer  of  the  ownership  of  it* 
Malx  T.  State,  26  Tex.  Cr.  447  4G1. 
34  SW  267.  27  SW  748.  <ia>  -Tlw 
holding  of  a  chattel  by  one  persoo 
under  an  obligation  to  return  or  de- 
liver it  to  another  after  some  special 
purpose  Is  aceompliahed."  OUaon  t 
Pennsylvania  R.  Co.,  86  N.  j.  i.  444L 
448.  93  A  Sft.     (13>  "A.  baUm^t  to 
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[(  2]  B.  Bftilor  and  Bailee.  Tlte  person  who 
delivers  a  penonal  chattel  or  chattels  to  another  un- 
der cirettmstauces  coming  within  the  definition  of 
thd  term  "bailment"  is  called  the  bailor,*  and  the 
person  to  vhom  such  chattel  or  chattels  are  deliv- 


ered is  called  the  bailee.' 

[f  3]  0.  Bailnumt  Dlstliicnidied  tnm  Other 
Transactions  and  Relations— 1.  la  OttieraL  It  is  of 

the  very  essence  of  a  contract  of  bailment  that  it 
shall  contemplate  the  return  of  the  property  bailed,* 


vhere  one  faai  personal  property  In- 
trusted to  him,  to  be  returned,  or  de- 
livered to  another,  ia  specie,  vhen  the 
object  ot  the  trust  is  accomplished." 
Blahop  Cr.  L.  |  857  tQUOt  State  v. 
Chew  Muck  You,  20  Or.  21G,  218,  S6 
P  365].  (H>  "A  contract  by  which 
goods  are  delivered  by  one  person  to 
another  for  a  certain  purpnoo,  upon 
an  express  or  Implied  prumis-:  hy  the 
bailee  to  return  them  in  llic  l^:iil(pr, 
or  to  deliver  them  to  Koine  one-  lieHij- 
nated  by  him,  after  tho  pur|jo9o  has 
been  fulfilled.''  State  v.  Clifw  Muck 
Tou.  supra.  (IB)  "A  df  11  very  Of 
Soods  or  property  for  the  execution 
of  a  special  object,  beneflcini  either 
to  the  bailor  or  bailee,  or  both;  and 
upon  a  contract,  express  or  Implieo, 
to  carry  oat  tbls  object  and  dispose 
of  the  property  In  confOrniltjr  with 
the  purprae  of  the  trust."  Gk.  Civ. 
Code  (1896)  i  2894  fquot  Atlantic 
Coast  Iilns  R.  Co.  v.  Baker.  118  Qa. 
809,  46  BE  <73:  Masstllon  Engine, 
etc.,  Co.  V.  Akerman,  no  Ga.  670,  571, 
SS  8E  635;  Cabanlss  t.  Fonder,  65  Qa. 
134,  138;  Jenkins  v.  Seaboard  Alr- 
Llne  R.  Co..  S  Ga.  A.  381,  S86,  69  SE 
1120;  Haines  T.  Chappell,  1  Qa.  A. 
48(»,  482,  68  SB  220]. 

[b]  Dlstlnotloii  bstWMS  AttknU 
Uoas,— (1)  "Mr.  Edwards,  In  his 
work  on  Bailment,  sect.  2,  remarks: 
These  definitions  [those  ot  Black- 
stone,  Story,  Jones  and  Kent]  agree 
in  nearly  all  essential  particulars, 
and  disagree  In  two  or  three  respects. 
Jones  and  Kent  assume  the  property 
Is  to  be  returned,  while  Blackatonu 
and  Story  Include  contracts  under 
which  no  such  return  Is  contemplated. 
Story  Intends  to  Include  among  con- 
tracts   of   Imilment    a    delivery  of 

f roods  for  sale;  and  Kent  Intentionally 
Imlts  his  definition  so  as  to  exclude 
that  species  of  contract."  Trunkcy, 
J.,  tn  Krause  v.  Com.,  93  Pa.  418.  420, 
89  AmR  762.  (2)  In  Siter  v.  Morrs. 
IS  Fa.  218,  219,  Stroud,  J.,  after 
quoting  Sir  Wm.  Jones'  definition, 
continues:  "Judge  Story,  for  a  rea- 
son which  he  suggests,  and  which  ia 
obviously  well  founded,  makes  a 
slight  change  in  this  definition,"  and 
then  quotes  Story's  definition.  But 
see  Com.  v.  Carb.  2  Plttab.  (Pa.)  495, 
497  (where  the  court  held  that  an 
agreement  for  redelivery  to  bailor 
or  his  agent  was  essential  to  con- 
stitute a  bailment,  and  approved  the 
definitions  of  Blackstone  and  Kent, 
and  disapproved  that  of  Story). 

[c]  Thm  term  "baJlmeat"  la  d«- 
xlTSd  from  the  French  word  'Taall- 
ler,"  which  signifies  "to  deliver." 
Story  Bailm.  i  Z;  2  Blackstone  Comm. 
461:  Jones  Ballm.  90;  Schouler  Bnllm. 
&  C.  »  1;  Todd  V.  Figley,.7  Watts 
(Pa.)  642,  648;  In  r«  Price,  16  Phlla. 
(Pa.)  86,  88. 

[dl  ■Wm  wflszljlnir  prlnoluls  of 
ai  raillraent  is  the  delivery  of  per- 
sonal property  In  trust  for  a  certain 
purpoBe."  Nicolette  Lumber  Co.  v. 
Peoples  Coal  Co..  26  Pa.  Super.  575. 
577  [rev  on  other  grounds  211  Pa. 
379,  62  A  1060,  110  AmSR  650,  8  LR 
ANS  327,  6  AnnCas  387). 

[el  Tissdiiir  ease. — The  principles 
of  the  English  law  of  t»)llments  are 
founded  upon  the  civil  law,  and  were 
first  tersely  expounded  by  Holt,  C.  J., 
In  the  leading  case  of  Coggs  v.  Ber- 
nard. 2  Ld.  Raym.  909.  92  Reprint 
107,  6  ERC  247,  1  Smith  Lead.  C^s. 
364. 

tf  ]    Til*  term  ■■bailment"  nsed  In  a 

mtmutm  Is  presumed  to  he  used  in  its 
ordinary  meaning.  Nonhcutt  v. 
State.  (Tex.  Cr.  A.)  131  SW  1128. 

[  g1  OomprahsnalT*  oliaTsoter  of 
>n  nil — The  words  "bailment,"  "bail- 
or," and  "bailee"  are  of  very  large 


sl^ntftcation,  and  when  employed  In  a 
p;:\  ih!  ivriiing,  a  verbal  contract,  or 
a  ^iintiif.'  ihrir  real  meaning  can.be 
af^i '  i  tahii'd  only  by  reference  to  the 
8iil',i'M-t  iiiiitttT,  and  the  clrcumatances 
aiiiMiding  their  employment,  WaC- 
81. n  V.  State.  70  Ala.  13,  45  AmR  70; 
P'-n.  V.  I'oKgi,  19  Cal.  600;  Peo.  v. 
Cf'hL'n,  S  Cal.  12;  State  v.  Chew  Muck 
YoLi.  20  Or.  215.  25  P  355;  Krause  v. 
C'lin..  93  Pa.  41S.  39  AmR  762;  Com.  v. 
Ch;Uhftms.  50  I'a.  Isi,  88  AmD  539; 
Rfff.  V.  Hasf-all.  8  Cox  C.  C.  491; 
R<;K.  v.  Canctt.  8  Co*  C.  C.  IMi  Reg. 
v.  Loose.  S  Cojc  C.  C.  Sttt  BaS.  V. 
Hojue,  1  F.  &  K  647. 

[h]  Transaotlons  lisld  to  «onstl- 
tuts  bailments. —  (l)  A  lease  of  chat- 
ttla.  Singer  Mfg.  Co.  v.  Converge, 
23  Colo,  247,  47  F  264;  Bruckman  v. 
Hargadlne-MclClttrlck  Dry  Goods  Co., 
91  Mo.  A.  454:  Rapid  Safety  Fire  Ex- 
tinguisher Co.  V.  Hay-Budden  Mf?. 
Co.,  87  Mise.  t&»,  U  NTS  1008  [aft 
77  App.  DIv.  643  mem,  79  NTS  1146 
mem^i;  Zule  v.  Zule,  24  Wend.  (N.  Y.) 
76.  35  AmD  600;  Collins  v,  Bcllefonte 
C.'nt.  R.  Co.,  171  P:t.  34:1.  A  331; 
B.triietT    v.    Vi-iu.    41  Super.  423 

(aitlioufih  accompanied  wilh  option 
to  purchase);  Miller  v.  Doiiulas,  33 
Pa.  Super,  158;  Porter  v.  Duncan.  23 
Pa.  Super.  58;  Baker,  etc.,  Mfn.  Co.  v. 
Chiylon,  40  Tex.  Civ.  A.  r>st;,  no  RW 
519.  (2)  The  charter  o£  a  boat.  Luke 
Michigan  Car  Perry  Transp.  Co.  v. 
Crosby,  107  Fed.  723;  Gannon  v.  Con- 
solidated Ice  Co.,  91  Fed.  639.  33  CCA 
662;  UcLoughlln  V.  New  Tork  Light- 
erage, etc.,  Co.,  7  Misc.  119,  27  NTS 
248.  (3)  The  relation  created  between 
the  parties  by  a  contract  of  hire  of 
chattels.  Learned-Letcher  Lumber 
Co.  v.  Fowler,  109  Ala.  169,  19  S  396; 
Smith  V.  General  Motor  Cab  Co., 
[19111  A.  C.  188;  Brooks  v.  Belrnsteln, 
ri»0$]  1  K.  B.  98.  (4)  Such  as  Of 
horses.  Cartlldge  v.  Sloan,  124  Ala. 
596,  26  8  918;  Gibson  v.  Bessemer, 
etc.  R.  Co.,  226  Pa.  198,  7B  A  194,  27 
LRANS  «89.  18  AnnCas  535;  Conn  v. 
Hunsberger,  224  Pa.  164,  73  A  324. 
132  AmSR  770.  26  LRANS  372.  16 
AnnCas  504.  See  Animals  ll  38-62. 
(5)  Carriage  for  hire.  Knapp,  etc.. 
Co.  v.  McCafTrey,  178  111.  107;  52 
NE  898.  69  AmSR  290  [aff  74  111.  A, 
80].  (6)  Deposit  for  storage  or  safe- 
keeping. Stern  v,  Welensky,  182  III. 
A,  417  (bath  house) ;  Bryant  v. 
Auchmuty,  129  NTS  471  (in  store- 
room of  apartment  house) ;  Blgln 
Loan,  etc.,  Co.  v.  National  Trust  Co., 
10  Ont.  L.  41,  5  OntWR  466  (with 
trust  company).  (7)  Pledge  of  col- 
lateral. Haines  v.  Chappell.  1  Ga.  A. 
480.  58  SB  220;  Wyokolf  v.  Riverside 
Bank,  135  App.  Dlv.  400,  119  NTS 
927  taft  204  N.  T.  661  mem,  97  NB 
1119  mem],  (8)  Dies,  tools,  etc., 
furnished  to  manufacturer.  Phila- 
delphia Lamp  Mfg.  Co.  v.  Delaware 
Mar.  Supply  Mfg.  Co..  (Del.)  90  A 
595,  (9)  Delivery  of  cotton  to  a 
compress  company  for  compression 
for  hire.  Sea  Ins.  Co.  v.  Vtcksburg. 
etc..  R.  Co.,  169  Fed.  676,  86  CCA  544. 
t7  LRANS  925.  (10)  Delivery  of  a 
message  to  a  telegraph  company  for 
transmission.  Western  Union  Tel. 
Co.  v.  Fontaine.  58  Ga.  438.  (11> 
Deposit  of  a  draft  on  a  third  party  In 
the  absence  of  a  special  understand- 
ing. Perth  Amboy  Gaslight  Co.  v. 
Middlesex  County  Bank.  60  N.  J.  Bq. 
84.  45  A  704.  fl2)  An  agricultural 
society  Is  a  bailee  of  a  gun  which  It 
Invites  a  person  to  place  on  exhibi- 
tion at  one  of  Its  fairs.  Vleo  Agri- 
cultural Soc.  V.  Brumfiel.  102  Ind.  146, 
1  NE  382,  62  AmR  657.  (13)  Deliv- 
ery by  landlord  to  tenant  of  land- 
lord's share  of  crop,  after  division. 


State,  7  Ga.  A.  468,  67  SB  202.  (14) 
Where  goods  are  sent  by  a  wholesale 
dealer  to  a  retailer,  upon  request  of 
the  latter,  to  be  shown  to  a  custom- 
er, the  transaction  is  one  of  bailment. 
Knights  V.  Piella,  111  Mich.  9,  6»  NW 
92,  66  AmSR  375.  (16)  A  contract 
whereby  the  owner  of  a  sawmill  and 
timber  employed  another  to  take  pos^ 
session  of  the  mill  and  timber  and 
saw  the  timber  into  lumber  for  the 
owner  created  the  relation  of  bailor 
and  bailee,  both  as  to  the  timber  ajtd 
lumber.  ChaflUn  v.  State,  6  Oa.  A. 
368,  63  SB  230.  (16)  An  agreement 
which  recites  that  a  party  thereto 
has  received  from  the  adverse  party 
sheep  to  keep,  for  rental  annually  of 
half  the  wool  and  Increase,  for  tbr»a 
years.  Bdgar  v.  Parsell,  (Mich.)  IKl 
NW  714.  (17)  An  Instrument  reading 
"received  of  Jol^n  F.  Holllster  fifteen 
thousand  dollars  In  four  per  cent  U. 
S.  bonds,  to  be  returned  to  him,  and 
accrued  interest,  one  year  from  date." 
Steward  v.  Sears,  89  111.  A.  454.  455. 
(18)  An  apency  to  sell  and  return  the 
proceed,'^  or  thp  s-pecific  Roods,  whercs 
the  Ideniical  arlicio  is  lo  he  returned 
Ir  the  same  or  altered  form,  and  the 
title  to  the  property  Is  not  changed. 
Ludviph  V.  American  Woolen  Co.,  231 
U.  S.  522.  34  set  161,  5S  L.  ed,  345 
[lift  188  Fed.  308,  110  CCA  180]; 
Slum  V.  Boker,  160  U.  S.  312,  14  SCt 
99.  37  L.  ed.  1093.  (19)  Delivery  of  a 
mare  to  a  blacksmith  to  hnv.-  her 
sliod.  Pusey  v.  Wi'hb.  IS  iH*l.  V?0,  47 
A  711.  ( 20 )  Mules  and  harness 
placed  in  barn  to  be  kejn  overnl^t 
for  a  rntisidi'ralion.  Belt  R..  etc.,  CO, 
V.  McClain.  (Ind,  A.)  106  NE  742. 

[  i]  Money  paid  "bj  a  bank  tj  mis- 
take to  ilefondant  for  more  than  his 
check  called  for  does  not  constitutQ 
a  bailment.  Fulcher  v.  State.  32  TaxJ, 
Cr.  621,  35  SW  62B.  ■  ^< 

Miwil  0  ^wlSS^^tl^O^'ahSs^MS 
deilTerad  to  others  under  an  agree- 
ment to  share  in  the  proflta,  (he  herd- 
er being  under  an  obligation  to  return 
the  name  animals,  and  (he  owner  hav- 
Irji:  the  riirht  to  terminate  ihe  con- 
trarl  at  any  lime.  Kueh  a  contract 
If  one  of  hailmejit.  and  the  title  to 
the  properiv  is  not  changed.  Otero 

V.  u.  H..  48  rt.  ri.  2it;. 

6.  Union  Stone  Co.  v,  WllminEton 

487. 

7.  Union  Stone  Co.  v.  Wilmington 
Transfer  Co.,  (Del.)  90  A  407;  State  v. 
Seeney.  (Del.)  59  A  48;  State  v.  Sien- 
kiewiez,  20  Del.  59,  55  A  346;  Phelps 
V.  Peo,  72  N.  T.  334.  357;  Peo.  v. 
Kellogg.  105  App.  Dlv.  505.  94  NTS 
617:  McOee  T.  French,  49  S.  C.  464. 
27  SB  487. 

[a]  A  pttUlo  ofloM  having  prop- 
erty In  cusfody  In  his  ofllclal  capa- 
city Is  a  bailee.  U.  8.  v.  Thomas,  IS 
Wall.  (U.  S.)  887.  844,  21  L.  ed.  89; 
Tork  County  v.  Watson,  IS  S.  C  1.  8, 
40  AmR  676. 

Balles  wltlOB  aisfciliitf  of  smbsstf*- 
nMst  statutes  see  Kmbesalement  [IS 
Cyc  601]. 

8.  U.  S. — Ludvlrh  v.  American 
Woolen  Co.,  231  U.  S.  522,  34  SCt  161, 
58  L.  ed.  246;  In  re  GagHone.  200  Fed. 
81  [rev  on  other  grounds  210  Fed. 
161.  127  CCA  11];  In  re  Columbus 
Buggy  Co.,  143  Fed.  859.  74  CCA  611: 
Union  Etock-Tards,  etc.,  Co.  v.  West- 
ern Land,  etc,  Co,.  59  Fed.  49.  7  CCA 
660;  Otero  v.  U,  S,,  48  Ct.  CI.  216. 

Ala. — Bohannon  v.  Springfield,  9 
Ala.  789. 

111. — McCurrle  v.  Edward  Hlnes 
Lumber  Co..  178  111.  A.  617;  Indepen- 
dent Brewing  Assoc.  v.  Cooke  Brew- 


constitutes   a   bailment.     Smith   v. '  ing  Co..  169  111.  A.  347. 
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either  in  the  same,  or  in  an  altered,  form;'  or  its 
delivery  to  some  third  person,  with  the  express  or 
implied  consent  of  the  bailor;^*'  and  in  this  respect 
a  bailment  is  to  be  distinguished  from  a  sale,'^  an 
exchange,'*  or  a  gift."  If  by  the  contract  there  is 
no  obligation  to  restore  the  specific  article,  but 
the  bailee  is  at  liberty  to  return  either  money  or 
other  goods  of  equal  value,  there  is  a  transmuta- 
tion of  property,  and  the  obligation  created  is  a 
debt  and  not  a  bailment.'^  A  bailment  of  money  is 
not  converted  into  a  loan  by  reason  of  the  mere 
fact  that  the  bailee  is  not  able  to  return  the  iden- 
tical currency  or  specie  deposited  with  him;"  but, 
where  a  mere  depository  mixes  money  deposited 
with  his  own  funds,  with  the  intention  of  restoring 

Mich.— Edgrar  v.  Parsell,  151  NW 
714;  Havens  v.  Church,  104  Hich.  135, 

62  IfW  149> 
Uo. — Coleman  v.  Upacomb,  18  Mo. 

N.  T. — Poster  v.  Fettflwne,  7  N.  T. 
433,  Seld.  3«,  67  AmD  B30;  Mallory 
V.  Willis,  4  N.  T.  76:  Andrews  v. 
Richmond,  34  Hun  20;  Arent  v. 
Squire,  1  Daly  347. 

N.  C. — Collier  v.  Poe,  16  N.  C.  BB. 

Pa.— McBride  v.  McNally.  243  Pa. 
206,  89  A  1131,  52  LRANS  259;  Cin- 
cinnati Equipment  Co.  v.  Strang,  216 
Pa.  476,  84  A  678;  Com.  V.  Cart,  2 
Plttsb.  495. 

Tex. — Basley  v.  Brack,  (Civ.  A.) 
164  SW  247. 

"The  power  to  require  the  restora- 
tion of  the  subject  of  the  agreement 
Is  an  Indelible  Incident  of  a  contract 
of  bailment."  In  re  Columbus  Buggy 
Co.,  143  Fed.  859,  861,  74  CCA  «11. 

lOXLtr  to  return  m  twmlsatioii  of 
hftUment  see  Infra  I!  92-95. 

Setnxa  of  *to<&  ontUlrat*  see  In- 
fra I  92. 

[al  XBtMtto&  Of  HaUor  sot  ma- 
terial.— An  express  promise  to  rede- 
liver goods  wnen  called  for  creates 
a  bailment,  although  the  promisee 
may  intend  never  to  call  for  a  rede- 
livery. Smith  v.  Jones.  8  Ark.  109; 
Selleck  v.  Selleck,  107  HI.  889.  See 
also  Ounn  v.  BCason,  2  Sneed  (Tenn.) 
$37. 

[b]    ffbarinr  Inorsase  of  animals. 

— (1>  Where  animals  are  delivered 
to  be  taken  care  of  for  a  certain  time, 
and  at  the  expiration  of  such  time 
the  same  number  of  animals  Is  to  be 
returned,  and  any  Increase  is  16  be 
enjoyed  by  both  parties,  there  Is  a 
bailment  and  not  a  partnership.  Rob- 
inson V.  Haas,  40  Cal.  474.  (2)  Where 
the  owner  of  cattle  delivered  them  to 
another  to  keep  for  a  term  of  years, 
the  Increase  to  be  divided,  the  origi- 
nal herd  to  be  returned,  a  certain 
shrinkage  to  be  borne  by  the  owner, 
any  loss  above  that  to  be  borne  In 
fixed  proportions,  and  the  owner  to 
pay  the  taxes,  the  transaction  creates 
a  bailment  and  not  a_partner8hlp. 
Simmons  V.  Shaft,  91  Kan.  568,  1S8 
P  614. 

9.  U.'  S. — Lndvlgh  American 
Woolen  Co.,  231  U.  8.  622.  84  SCt  161. 
58  L.  ed.  845;  In  re  O.,  etc..  Trunk 
Co.,  176  Fed.  1007;  Union  Stock- 
Tards,  etc.,  Co.  v.  Western  l<and,  etc. 
Co..  59  Fed.  49,  7  CCA  660;  Otero  v. 
U.  S..  48  Ct.  CI.  216. 

Ga. — Chaffln  v.  State.  6  Qa.  A.  868, 

63  SE  230. 
111. — Lonergan  v.   Stewart,  55  111. 

44 ;  Independent  Brewing  Assoc.  v. 
Cooke  Brewing  Co.,  169  111.  A.  347. 

Ird.— Ashby  v.  West.  3  Ind.  170. 

Me. — B.-\rker  v.  Roberts,  8  Me.  101. 

Mass. — Mansfield  v.  Converse,  8 
Allen  182;  Judson  v.  Adams,  8  Cush. 
666. 

N,  T. — Sattler  v.  Hallock,  160  N. 
T.  291.  54  NE  667,  73  AmSR  686.  46 
LRA  679;  Mack  v.  Snell,  140  N.  Y. 
193,  36  NE  493.  37  AmSR  534:  Foster 
Pettlbone,  7  N.  T.  438,  Seld.  8S,  67 
AmD  680;  Mallorjr      willis,  4  N.  T. 


an  equivalent,  such  a  user  of  the  money  destroy- 
ing the  identity  and  individuality  of  the  subject 
matter  of  the  bailment  converts  it  into  a  loan  for 
use  and  consumption,^'  although,  in  order  to  con- 
vert a  simple  bailment  of  mone^  into  a  loan,  an 
intention  of  user  must  concur  with  the  set  of  tiie 
bailee." 

A  stipulation  for  a  retom  of  the  proper^  bailed 
is  unnecessary  to  constitute  a  bailment,  at  least  if 
the  bailor  has  a  right  to  retake  the  goods." 

[$  4j  2.  Sales— a.  In  OeneraL  The  fondamen- 
tal  distinction  between  a  sale  and  a  bailment  lies 
in  whether  an  obligation  exists  to  restore  the  thing 
delivered  in  the  same,  or  in  an  altered,  form,  and 
in  whether  the  title  passes.'*    The  transaction  is 


76;  Andrews  v.  Richmond,  84  Hun  20. 

Or. — Savage  v.  Salem  Mills  Co..  48 
Or.  1,  86  P  6»,  10  AnnCas  1066. 

Pa.— Stephens  v.  OlBord,  117  Pa. 
219,  20  A  542,  21  AmSR  868;  Brets 
V.  Dlehl.  117  Pa.  689,  11  A  898,  8 
AmSR  706. 

Ont.— In  re  Williams.  81  U.  C  Q. 
a  148. 

"It  is  of  the  essence  of  a  contract 

of  bailment  that  the  article  bailed 
be  returned.  In  its  own  or  some  al- 
tered form,  to  the  bailor,  so  that  he 
may  have  his  own  again:  Benjamin 
on  Sales,  6;  Stephens  v.  OlfTord,  137 
Fa.  219.  20  Atl.  542,  21  AmSR  868." 
Farqnhar  v.  McAlevy,  142  Pa.  233, 
240,  21  A  811.  24  AmSR  497. 

10.  Harris  v.  Coe.  71  Conn.  157. 
41  A  652;  Concordia  First  Nat.  Bank 
V.  Mcintosh,  etc..  Live  Stock,  etc.,  Co., 
72  Kan.  603,  612,  84  P  536  [clt  Cyc]; 
Wler  Plow  Co.  v.  Porter,  82  Mo.  23. 

11.  See  Infra  gs  4-11. 
19.    King  V.  Fuller,  3  Cal.  (N.  T.) 

1S2  (holding  that  an  agreement  bv 
which  one  party  Is  to  let  the  other 
have  a  horse.  In  consideration  that 
the  other  party  will  let  him  have  an- 
other, creates  an  exchange,  not  a 
bailment).  See  also  Austin  v.  Sellg- 
man.  18  Fed.  619,  21  Blatchf.  606 
(where  Jeweler's  sweepings  delivered 
under  an  option  to  return  either  the 
product  or  Its  equivalent  in  value 
was  held  either  an  exchange  or  sale). 

Bxohaac*  Of  projsrty  (Mugmllr 
see  Exchange  of  Property  [IT  Cyc 
829], 

13.  Stump  V.  Roberta,  3  Cooke 
(Tenn.)  350. 

atfts  genemlly  see  Olfts  [20  Cyc 
11891. 

£aj  Franmptlon  ailaiiif  from  per- 
mlsnra  posssMlon  of  property. — A 

person  acquiring  possession  of  per- 
sonal property  by  permission  of  the 
owner  will  be  presumed  to  hold  as  a 
bailee  and  not  as  a  donee.-  Matter  of 
Rathgeb,  12S  Cal.  302.  67  P  1010. 

14.  U.  S.— Otero  v.  U.  S.,  48  Ct. 
CI.  216. 

111. — Independent  Brewing  Assoc.  v. 
Cooke  Brewing  Co..  169  III.  A.  347. 

Mo.— O'Neal  v.  Stone,  79  Mo.  A. 
279. 

N.  T. — Andrews  v.  Richmond,  84 
Hun  20. 

N.  D.— State  v.  BIckford,  28  N.  D. 
36.  147  NW  407. 

Or. — Savage  v.  Salem  Mills  Co.,  48 
Or.  1,  85  P  69,  10  AnnCas  1065. 
Pa.— Com.  V.  Cart.  2  Plttsb.  495. 
18.  Henry  v.  Porter,  46  Ala.  293; 
Knapp  V.  Knapp,  118  Mo.  A.  686.  96 
SW  296;  Reppller  v.  Jacobs,  149  Pa. 
167.  24  A  194. 

le.  Henry  v.  Porter.  46  Ala.  293. 
See  Shoemaker  v.  HInxe,  63  Wis. 
116,  10  NW  86  <where  money  was  de- 
posited by  the  owner  with  another 
for  safe-keeplng,  with  the  under- 
standing that  not  the  Identical  money 
received  was  to  be  kept  for,  and  re- 
turned to,  the  owner,  but  only  that  a 
like  sum  of  money  should  be  repaid 
by  the  receiver,  and  It  was  held  that 
the  transaction  was  not  a  bailment 
or  a  special  deposit,  but  a  general 


deposit  In  the  nature  of  a  loan,  and 
that  the  receiver  was  liable  In  as- 
sumpsit for  a  sum  eqiml  to  the  mon- 
ey deposited,  trrespactive  of  ttao  faet 
that  the  money  was  lost  without  his 
fault). 

Bank  dsposUa  see  Banks  and  Bank- 
Ins  [6  Cyc  617]. 

17.  Henry  v.  Porter.  46  Ala.  298. 

18.  Walton  V.  Tepel,  210  Fed.  161. 
127  CCA  11  [rev  200  Fed.  81];  In  re 
Angeny,  151  Fed.  969;  Stiles  Sea- 
ton,  200  Pa.  114,  49  A  774;  Lines- 
weaver's  Est.,  55  Pa.  Super.  547; 
Reading  Auto  Co.  v.  DeHaven,  53  Pa. 
Super.  344;  Porter  v.  Ehincan.  23  Pa. 
Super,  58;  Harris  v.  Shaw,  17  Pa. 
Super.  1;  Jones  v.  Wands,  1  Pa.  Su- 
per. 269.  38  WklyNCas  173.  But  see 
Farquhar  v.  McAlevy,  142  Pa.  SS3. 
240,  21  A  811,  24  AmSR  497  <wh«« 
the  court  said  that  a  transaction  la 
not  a  bailment  even  fn  form  where 
It  lacks  "the  essential  feature  of  a 
bailment,  viz.,  a  stipulation  for  a 
return  of  the  property  at  the  end  of 
the  term"). 

&apu*d  ohUgmtlOB  to  vsdaUvar  ae« 
Infra  I  SO. 

19.  U.  8. — Sturm  v.  Boker,  16*  U. 
S.  tit,  14  SCt  99.  87  L.  ed.  1093: 
Laflln,  etc.  Powder  Co.  v.  Burkhardt. 
97  IT.  S.  110.  24  L.  ed.  978;  In  re 
Oagllone,  200  Fed.  81  [rev  on  other 
grounds  210  Fed.  161.  127  CCA  11]; 
In  re  Allen,  183  Fed.  172;  Lndvlgh  v. 
American  Woolen  Co.,  176  Pod.  14&, 
155  [eit  Cyc];  Wallher  v.  Williams 
Mercantile  Co.,  169  Fed.  270.  94  CCA 
646;  Chleholm  v.  Eagle  Ore  Sampling 
Co.,  144  Fed.  670.  75  CCA  472;  In  re 
Columbus  Buggy  Co..  143  Fed.  859. 
74  CCA  611:  In  re  Miller.  135  Fed. 
871;  In  re  Gait,  120  Fed.  64.  5C  CCA 
470;  Union  Stock-Yards,  etc;..  Co.  v. 
Western  l*nd,  etc..  Co.,  59  Fed.  49. 
7  CCA  660:  Austin  v.  SellKman.  18 
Fed.  519,  21  Blatchf.  506;  De  J«r»- 
mlllo  V.  U.  S.,  87  Ct.  CI.  MS. 

Conn. — Biilkley  v.  Andrews,  89 
Conn.  79. 

III.— Elgin  First  Nat.  Bank  r. 
Schween,  127  111.  673,  SO  NE  tSl,  11 
AmSR  174;  Richardson  Olmstcedh 
T4  ni.  218;  Barrow  Window.  71 
III.  214;  Lonergan  v.  Stewart.  SS  TSL 
44;  Singer  Hfg.  Co.  v.  Ellington,  lU 
111.  A.  617:  Fleet  v.  Herts,  98  TIL  A. 
684  [rev  on  other  grounds  201  IIL 
594.  62  NE  868,  94  AmSR  192  and 
notel;  Steward  v.  Sears.  89  HL  A. 
454;  David  Bradley  Mfg.  Co.  t.  Ray- 
nor,  70  111.  A.  639;  Westphal  v.  Slpe, 
62  111.  A.  Ill;  Harrison  v.  Lens.  47 
111.  A.  170  [aff  148  111.  698.  36  KB 
567];  Bastress  v.  Chickerlns,  18  HL 
A.  198  [aff  130  111.  206.  22  NB  54X. 
17  AmSR  309];  Grler  v.  Stoat.  2  HL 
A,  602. 

Iowa. — Johnston  v.  Browne.  >T 
Iowa  200. 

Kan. — Scott  Mln.,  etc.,  Co.  t.  ShnllK 
67  Kan.  605,  73  P  903. 

La. — ^Interstate  Electric  Co.  t. 
Maison  Blanche.  1X»  Lsl  6S0.  M  8 
616.  See  Bourg  v.  Lope^  SS  IJm.  Ana. 
439  (holding  that  an  agreemMit  by 
which  one  transfers  to  another 
tain  movable  property  with  the 


Lrau  Dsu;  juaiiory  v.  wuiis,  «  n.  x.  or  a  special  oeposii,  DUi  a  general  tarn  movaoie  property  with  the  psv 
For  later  easesi  aevelopnrats  attd  Ohaagos  in  the  law  see  cumulative  AnnoUtlons,  same  title,  peg*  and  note  number. 
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a  bailment  if  the  identical  thing  is  to  be  retained,*^ 
although  in  altered  form.'*  If  the  receiver  is  not 
boond  to  return  the  identical  things,  but  is  at  lib-* 
erty  to  return  something  else,  as  a  rule  the  prop- 
erty passes,  and  the  transaction  is  in  effect  a  sale 
or  an  exchange."    But,  if  the  option  to  return 

tIso  and  condition  that  the  latter  Is 
to  Bell  it,  pay  himself  what  the  trans- 
feror owes  him,  and  distribute  the 
residua  to  certain  named  persons  is 
not  a  sale,  and  the  transferee  does 
not  thereby  become  the  owner  of  the 
property). 

Mass. — ^Hunt  v.  Wyman,  100  Uass. 
198. 

Mo. — Potter  t.  Mt.  Vernon  Roller 
Mill  Co.,  101  Ho.  A.  581.  73  8W  1006; 
O'Neal  V.  Stone,  79  Mo.  A.  279. 

N.  T.—Foster  v.  Pettibone,  7  N.  T. 
4»,  57  AmD  630:  Hallory  v.  WlUls, 
4  N.  T.  7<:  Norton  v.  Woodruff,  2  N. 
Y.  163:  Andrews  v.  Richmond,  S4 
Hun  20;  Harsh  t.  Titus.  S  Hun  (SO 
mem,  6  Thomps.  A  C.  29;  Hyde  T. 
Cookeon,  21  Barb.  92;  Pierce  t. 
Schenck,  3  Hill  28. 

Oh. — Chase  v.  Washburn,  1  Oh.  St. 
244,  69  AmD  623  and  note. 

Pa. — Hornn-Gardner  Electric  Co. 
V.  Brown,  193  Pa.  351,  44  A  459;  Bretz 
V.  Dlehl.  117  Pa.  589.  11  A  893,  2 
AmSR  706  and  note;  Kaut  v.  Kessler, 
114  Pa.  603,  7  A  686;  Werti  v.  H.  W. 
Collender  Co.,  6  Pa.  Cas.  361,  9  A 
331;  Groves  v.  Lewis.  53  Pa.  Super. 
611-  ReadiniT  Auto.  Co.  v,  DeHaven. 
63  Pa.  Super.  344;  Harper  v.  Hogue, 
10  Pa.  Super.  624;  Ott  v.  Sweetman, 
3  Pa.  Dlst.  67»,  15  Pa.  Co.  97. 

Tex. — ^Purlow  V.  Gillian,  19  Tex. 
260. 

Utah. — Rich  V.  Utah  Commercial, 
etc..  Bank,  30  Utah  334,  84  P  1105. 

Va. — TrlBK  Co.  v.  Bucyrue  Co..  104 
Va.  79,  61  SB  174;  Reherd  v.  Clem,  86 
Va.  374,  10  SB  604. 

Bne. — South  Australian  Ins.  Co.  v. 
Randell.  L.  R.  3  P.  C.  101.  6  Hoore 
P.  C.  N.  S.  341.  16  Reprint  765. 

Ont. — Stewart  v.  Sculthorp,  25  Ont. 
544. 

"If  the  Identical  thing  delivered  Is 
to  be  returned  It  is  a  bailment,  and 
there  ie  no  transfer  of  title;  but  If 
the  one  to  whom  it  is  delivered  may 
return'  another  thing  of  the  same 
kind,  or  an  equivalent  In  the  form  of 
money,  or  otherwise.  It  will  ordinarily 
constitute  a  sale'  and  eftect  a  change 
of  title."  Scott  Mln,  etc,  Co.  v. 
Shulta,  67  Kan.  606.  «07,  73  P  903. 

[a]  Transfer  of  whole  Intsrest,^ — 
Where  the  owner  of  a  slave  conveyed 
to  defendant  the  house  in  which  a 
stave  lived,  and  9ave  him  also  his 
note  for  Ofty  doHai'fl.'  Iq  consifleratlon 
tttat  defendant  Should  support  the 
Slavs  and  her  husband,  both  being 
old,  for  the  rest  of  their  lives,  the 
tra.iuBaetlon  was  a  sale  of  the  slave, 
since  the  whole  Interest  In  the  slave 
was  conveyed.  State  V.  Duckworth, 
60  N.  C.  240.  See  also  Trongott  V. 
Byers,  6  Cow.  (N.  T.)  480  (to  the 
same  effect). 

[b]  Vaynsnt  In  Instellmenta  mm 
■wotlK  progresses. — ^Where  plaintiff 
contracted  to  furnish  certain  pump- 
ing machinery,  to  he  installed  In  the 
hull  of  a  dredge  being  constructed 
by  defendant,  the  contract  further 
providing  that  plaintiff  should  In- 
stall the  machinery  at  Its  own  ex- 
pense; that  defendant  should  afford 
the  facilities  of  Its  yards  for  such 
Installation,  and  should  furnish  men 
and  material  for  that  purpose  at 
cost;  that  defendant  should  keep  the 
machinery  Insured  for  the  benefit  of 
plaintiff;  and  that  tt  should  pay  one 
third  of  the  price  when  the  machin- 
ery was  delivered,  one  third  when  it 
was  Installed  on  board  the  dredge, 
and  the  balance  on  completion  of  the 
test  by  the  party  for  whom  the 
dredge  was  being  constructed,  on  de- 


other  articles  of  the  same  kind  applies  only  in 
ease  of  a  loss  for  which  the  bailee  is  liable,  the 
transaction  is  a  bailment.'*  Whether  a  transaction 
is  a  sale  or  a  bailment  is  to  be  determined  from  all 
the  circumstances,'*  and,  on  conflicting  evidence} 
presents  a  question  of  fact  for  the  jury  under  the 


livery  of  the  machinery,  and  jwy- 
tnent  of  the  first  installment  or  the 


purchase  price,  there  was  a  completed 
sale,  and  not  a  mere  bailment,  of  the 
machinery  to  defendant.  William  R. 
Trigg  Co.  V.  Bucyrus  Co.,  104  Va.  79. 
51  SE  174. 

[c]  Where  s  man  hires  or  leases 
sniautlB  for  a  certain  time,  (1)  with 
the  privilege  of  returning  the  same 
animals,  or  others  of  as  good  quality, 
the  title  vests  in  him  on  the  delivery 
of  the  animals,  De  Jaramlllo  v.  U.  8., 
37  Ct.  CI.  208;  Hurd  v.  West.  7  Cow. 
(N.  Y.)  762;  Wilson  v.  Finney,  13 
Johns.  (N.  Y.)  358;  Carpenter  v.  Grif- 
fin. 9  Paige  (N.  Y.)  310;  Good  v.  Win- 
slow,  9  N.  R  241.  But  see  Magoon  v. 
Eastman,  81  Vt.  261,  84  A  869  (hold- 
ing that  a  lease  granting  the  use  of 
farming  tools  and  stocK,  with  the 
privilege  of  making  sales  from  the 
stock  and  of  returning  the  same  value 
in  other  animals  of  the  same  kind, 
is  a  bailment  and  not  a  sale).  (2) 
But,  where  the  same  animals  are  to 
be  returned  as  far  as  may  be,  but  in 
case  of  any  losses  or  accidents,  the 
losses  are  to  be  made  up  by  other 
animals  of  like  kind,  the  transaction 
has  been  held  to  be  a  bailment.  Wil- 
liams V.  McGrade,  13  Minn.  174;  Bel- 
lows V.  I>enlson,  9  N.  H.  293;  Wetxel 
v.  Deseret  Nat  Bank.  30  Utah  62,  83 
P  670  (holding  that  a  contract  or  a 
lease  of  a  certain  number  of  sheep 
for  a  certain  time,  providing  for  the 
payment  of  a  certain  amount  of  wool 
per  head  and  a  fixed  Increase  per  one 
hundred  head,  stipulating  for  the 
payment  of  taxes  and  for  branding, 
and  requiring  their  return  at  the 
expiration  of  the  lease,  unless  It  Is 
renewed,  ts  a  "baUment"  and  not  a 
sale);  Tumbow  v.  Beckstead.  26  UUh 
468,  71  P  1062  (holding  that  a  con- 
tract by  which  A  leased  sheep  to  B 
for  the  term  of  two  years,  for  which 
B  agreed  to  pay  a  yearly  rental,  and 
providing  that  the  lessee  should 
"keep  the  old  stock  good."  which  ex- 
pert testimony  showed  to  mean  that 
the  same  number,  ages,  and  quality 
of  sheep  were  to  be  returned,  was  one 
of  lease  and  not  of  sale,  the  lessee 
being  authorized  to  sell  the  old  sheep 
and  let  younger  ones  take  their  place, 
but  not  to  sell  the  whole  herd); 
Woodward  v.  Edmunds,  20  Utah  118. 
57  P  848. 

ao.  U.  8. — Sturm  v.  Boker,  161  U. 
S.  312,  14  set  99,  37  L.  ed.  1093; 
I^aflin,  etc..  Powder  Co.  v.  Burkhardt, 
97  U.  S.  110,  24  L.  ed.  973;  In  re  Gait, 
120  Fed.  64,  56  CCA  470;  Union  Stock- 
Yards.  etc.,  Co.  v.  Western  lAnd, 
etc.,  Co.,  59  Fed.  49,  7  CCA  660;  Aus- 
tin V.  Sellgman,  18  Fed.  619.  21 
Blatchf.  606. 

Ckinn.^ — Bulkley  v.  Andrews.  39 
(Tonn.  70. 

D,  C. — ^Moses  V.  Taylor,  17  D.  C 
266. 

HI.— Andrus  v.  Hann.  92  III.  40; 
Lonergan  v.  Stewart,  S6  111.  44;  Bau- 
man  Loan  Co.  v.  Hatowsky,  107  III. 

A.  181. 

Ind. — Crulkshank  v.  Henry,  6 
Blackf,  19. 

Iowa. — Backus  v.  Lawbaugb.  86 
NW  298. 

Kan. — Scott  Mln.,  etc,  Co.  v.  Shults, 
67  Kan.  605,  73  P  903. 

Me. — Moore  v.  Holland,  39  Me. 
307  . 

Md. — B.  F.  Sturtevant  Co.  v.  Cum- 
berland, 106  Md.  687.  68  A  361. 

Mich. — Htckey  V.  Lundy,  168  Mich. 
336,  134  NW  4. 

Minn. — Williams  v.  McGrade,  13 
Minn.  174. 

Ho. — Coquard  v.  Wernse,  100  Mo. 
137,  13  SW  341. 
N.  T. — ^Westcott  T.  Thompson,  18 


N.  Y.  363;  Wadsworth  v.  Alcott,  6  N. 
Y.  64;  Marsh  v.  Titus,  6  Thomps.  ft 
C.  29;  Westcott  v.  Tllton,  8  N.  T. 
Super.  63. 

Utah. — Woodward  v.  Edmunds.  29 
Utah  118,  67  P  848. 

N.  8. — Levine  v.  Sebastian,  46  M. 
8.  190. 

Ont. — Isaac  V.  Andrews,  28  U.  C.  C 
P.  40. 

See  Clark  v.  Oault.  77  Oh.  Bt.  497, 

88  NB  900. 

[a)  The  sale  of  a  mar*  with  foal. 

In  consideration  that  the  purchaser 
shall  raise  the  colt  and  return  it  to 
the  seller,  constitutes  a  bailment  for 
hire,  in  reference  to  the  oolt.  Dully 
v.  Howard,  77  Ind.  182.  And  see 
Wolf  V.  Esteh.  7  Ind.  448  (where  a 
similar  holding  was  made  where  the 
agreement  was  that.  If  a  mare  sold 
should  prove  to  be  with  foal,  the  colt 
should  be  the  seller's). 

[b]  OU  In  storage  taiik^ — Where 
oil  was  taken  from  plaintiff's  tanks 
into  defendant's  pipe  line,  under  its 
contract  to  pipe  the  product  of  plaln- 
ttfTs  wells  to  defendant's  storage 
tanks  at  certain  rates,  and  receipts 
were  Issued  to  plaintiff  for  the  oil. 
defendant  afterward  offering  to  de- 
liver the  oil  to  plaintiff,  or  to  whom- 
soever tt  might  sell  it.  defendant  was 
not  liable  for  the  market  price  of  the 
oil,  on  the  theory  that  It  had  con* 
tracted  to  buy  the  same.  J.  M.  Ouf- 
fey  Petroleum  Co.  v.  Glass  011  <3o« 
37  Tex.  Civ.  A.  413.  84  SW  281. 

ai.  Backus  V.  Lawbaugh,  (Iowa) 
86  NW  298.    See  also  supra  1  3. 

83.  U.  S.— In  re  Allen,  183  Fed. 
172;  Union  Stock-Yards,  etc.,  Co.  v. 
Western  Land,  etc.,  Co.,  69  Fed.  49,  7 
CCA  660:  Austin  v,  Sellgman,  18  Fed. 
S19.  21  Blatchf.  506:  Genobla  Aragon 
de  Jaramiilo  v.  U.  S.,  37  Ct.  CI,  208. 
See  also  Coweta  Fertiliser  Co.  v. 
Brown.  163  Fed.  162.  89  CCA  612. 

111. — Singer  Mfg.  Co.  v.  Ellington, 
103  111.  A.  517.  Compare  Fleet  v. 
Herts,  201  lit.  594.  66  NE  858,  94  Am 
SR  192  [rev  98  111.  A.  564];  BastreSB 
v.  Chickering,  18  111.  A.  198  taff  130 
III.  206,  22  NE  542.  17  AmSR  109]; 
Brlnton  v.  Gerry,  7  III.  A.  238. 

Ind. — Lyon  v.  Lenon,  106  Ind.  667, 
7  NE  311. 

Kan. — Scott  Mln.,  etc.,  Co.  v. 
Schultz.  67  Kan.  605.  73  P  903. 

Me. — Frye  v.  Burdick,  67  Me.  408. 

N.  Y. — Mallory  v.  Willis,  4  N.  Y. 
76;  Norton  v.  Woodruff.  2  N.  Y.  158; 
Vandeymark  v.  Corbett,  131  App.  DIv. 
391.  116  NYS  911;  Marsh  v.  Titus.  3 
HuU  660:  Reed  v.  Abbey.  2  Thomps.  ft 
C  380:  takers  v.  Allen,  7  Hill  497, 
42  AmD  87;  Hurd  v.  West,  7  Cow,  762; 
Carpenter  v.  Orlffln.  9  Paige  310. 

Oh. — Chase  v.  Washburn.  1  Oh.  St. 
244,  69  AmD  623  and  note. 

Pa. — Farquhar  v.  McAIevy.  142  Pa. 
233,  21  A  811,  24  AmSR  497;  Brets  v. 
Dlehl.  117  Pa.  689.  11  A  8»8,  2  AmSR 
706. 

88.    See  supra  |  3. 

84.  Downer  v.  Rowell,  22  Vt.  347 
ffotl  Smith  V.  Nilee.  20  Vt,  316.  4ft 
AmD  782]. 

[a]  Ooatrsot  of  hire. — ^Where  de- 
fendant tried  to  hire  a  sleigh,  and. 
plaintiff  being  reluctant  to  let  It  go. 
said  that  "if  he  broke  It  he  would 
pay  for  It,"  and  repeated  that  he 
would  like  to  "hire"  the  sleigh,  this 
did  not  establish  a  contract  on  de- 
fendant's part  to  purchase  the  sleigh 
in  case  of  damage,  but  merely  to  pay 
for  the  Injuries.     Brown  v.  Cuouo, 

89  App.  Dlv,  619.  85  NYS  769. 

as.  Reherd  v.  Clem,  86  Va.  374. 
10  SE  604;  Dean  v.  Lammers,  63  Wla. 
831,  83  NW  892. 
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proper  instrnetiong  from  the  court.''  The  aabstance 
of  the  agreement,  and  not  its  form  or  the  particu- 
lar expressions  employed  in  it,  is  controlling,'^  and 
the  intention  of  the  parties  must  be  ascertained 
from  the  terms  of  their  contract.^*  The  character 
of  the  transaction  is  not  established  by  the  mere 
fact  that  there  ia  a  disparity  between  the  value  of 
the  property  and  the  consideration,"*  nor  by  the 
fact  that  an  invoice  of  the  goods  is  delivered;'*' 
nor  is  the  delivery  of  cattle  shown  to  be  a  sale 
by  proof  of  the  sale  of  the  owner's  farm.'* 

Olijuige  from  sale  to  bailment.  An  executory  con- 
tract of  sale  may  be  changed  by  the  parties  into 
a  bailment,  with  an  alternative  of  future  conver- 
aon  into  a  sale  on  compliance  with  stipulated  con- 
ditions."' 

[  5]  b.  Oonditioiul  Sales.  It  is  frequently  dif- 
ficult to  determine  whether  a  transaction  cmsti- 
tntes  a  conditional  sale  or  a  bailment  of  property." 
In  the  ease  of  a  bailment,  however,  the  bailee  re- 
ceives possession  of  the  goods  for  a  particular 


purpose  on  an  a^eement  to  redeliver  them  to  the 
bailor  after  the  purpose  has  been  fulfilled,"  while 
in  a  conditional  sale  possession  is  delivered  upon 
an  agreement  to  sell  and  buy,  the  property  in  the 
goods  to  remain  in  the  seller  until  payment  of  the 
price.*"  If  the  bailment  is  coupled  with  an  agree- 
ment by  which  the  bailee  is  bound  to  bay,  the  trans- 
action will  be  deemed  a  conditional  sale.** 

[MJ  c.  Rental  and  Installment  Oontracti  of 
Sale.  According  to  the  great  weight  of  authority, 
where  possession  of  personalty  is  transferred  un- 
der a  contract  in  the  form  of,  or  designated  as,  a 
lease  which  reserves  as  rent  a  sum  equivalent  in 
the  stated  rental  period  to  the  price  of  the  property, 
and  which  provides  that,  on  compliance  with  its 
terms  or  on  the  exercise  of  an  option  which  it  con- 
tains, title  shall  pass  to  the  le^e,  bat  that,  on 
noncompliance,  the  lessor  may  retake  possession,  the 
transaction  is  held  to  evidence  a  conditional  ule 
and  not  a  bailment  or  hiring;'^  and  this,  althonf^ 
it  was  expressly  stipulated  that  the  contract  should 


%  Ind. — RelHsner  V.  Oxley,  SO 
Ind.  BSD. 

Mass. — Cox  V.  Savage,  209  Mass. 

601.  95  NE  941. 

Mo. — Brown  v.  Gilliam,  63  Mo.  A. 
S76. 

N,  T. — Crosby  v.  Delaware,  etc.. 
Canal  Co..  119  N.  T.  334,  23  NE  736, 
128  N.  Y.  641,  28  NE  363  [rev  13  NTS 
306],  141  N.  Y.  689,  36  NE  332  [alt 
21  NYS  83].  „  „ 

N.  C.--C^dwel!  V.  Smith.  20  N.  C. 
193. 

Oh. — James  v.  Plank,  48  Oh.  St. 
255,  26  NE  1107. 

Pa.— Breta  v.  Diehl,  117   Pa.  689. 

11  A  893,  2  AmSR  706.  See  Heading 
Auto.  Co.  V.  De  Haven.  53  Pa.  Super. 
344  (holding  that  the  question  la  for 
the  court  where  there  is  no  conflict 
In  the  evidence). 

BT.    U.  S. — Liquid  Carbonic  Co.  v. 

Suick,  182  Fed.  603,  106  CCA  141; 
nion  Stock-YardB.  etc,  Co.  v.  West- 
ern Land.  etc..  Co.,  69  Ped.  49,  7  CCA 
660. 

III.— Singer  Mfg.  Co.  v,  Ellington, 
103  ni.  A.  517;  North,  etc.  Rolling 
Stock  Co.  V.  O'Hara,  73  HI.  A.  691; 
McCrory  v.  Hamilton.  39  III.  A.  490; 
Barnes  v.  Morse.  38  111.  A.  274. 

Ind. — Belst  v.  Sipe,  16  Ind.  A.  4, 
44  NE  762. 

Iowa. — Irons  v.  Kentner,  61  Iowa 
88,  50  NW  73,  33  AmR  119. 

La. — SeellK  v.  Dumas,  48  La.  Ann. 
1494,  21  S  91. 

Minn. — National  Car,  etc..  Builder 
V,  Cyclone  Steam  Snow  Plow  Co.,  49 
Minn.  125.  51  NW  657, 

Pa. — Summerson  v.  Hicks,  134  Pa, 
666,  19  A  808;  Reading  Auto.  Co.  v. 
De  Haven,  53  Pa.  Super.  344. 

as.  Eldward's  App.,  105  Pa.  103; 
Enlow  V.  Klein.  79  Pa.  488. 

[a]  Bffwt  of  Ml*  upon  UUgal  oon- 
aUmaMoa. — ^Where  property  1b  deliv- 
ered upon  sale,  the  fact  that  the  sale 
1b  void,  bscauae  made  on  an  illegal 
consideration,  will  not  constitute  the 

tiurchaser  a  bailee  of  the  property  de- 
Ivered.    Green  v.  Hollingsworth,  S 
Dana  (Ky.)  173,  30  AmD  680. 

26,  Tanner  v.  Parshall,  4  Abb.  Dec. 
(N.  Y.)  356.  3  Keyes  431.  2  Transcr. 
A.  204.  6  AbbPrNS  373,  35  HowPr 
472.  ^ 

80.  Sturm  v,  Boker,  150  V.  3.  312. 
14  set  99.  37  L.  ed.  1093  [foil  Dows 
v,  Milwaukee  Nat.  Exch.  Bank,  91  U. 
S.  618.  23  L.  ed.  214] ;  Berry  v. 
Snowdon.  209  Ped.  336.  126  CCA  262. 

31.    Rodgers  v.  Crook,  97  Ala.  722, 

12  S  108. 

3a.  Qoss  Printing  Press  Co.  v. 
Jordan.  171  Pa.  474,  32  A  1031  [foil 
Rowe  V.  Sharp,  51  Pa.  26];  Hamilton 
V.  BllUngton.  163  Pa.  76,  29  A  904. 

as.  Union  Stoek-Yards.  etc,  Co. 
T.  Western  Land.  etc..  Co..  69  P«d. 


49,  7  CCA  600;  McKenaie  v.  Roper 
Wholesale  Grocery  Co..  9  Ga.  A.  185. 
70  SE  981  (where,  however.  It  Is  said: 
"The  question,  however,  should  not 
be  stated  In  the  form:  Is  It  a  condi- 
tional sale,  or  is  It  a  bailment?  for  a 
conditional  sale  Itself  Is  a  species  of 
bailment"). 

84.  In  re  Chalmers,  206  Fed.  143; 
In  re  Burt,  165  Fed,  267;  In  re  An- 
geny,  151  Ped.  959;  Union  Stock- 
Yards,  etc.,  Co.  v.  Western  Land,  etc., 
Co..  69  Fed.  49,  7  CCA  660;  Baker  v. 
Prlebe,  59  Nebr.  597,  81  NW  609; 
Union  Mattress  Mach.  Co.  v.  Jackno- 
vltz,  55  Pa.  Super.  644 ;  Rumpf  v. 
Barto,  10  Wash.  382,  38  P  1129. 

38.  U.  S.— Miller  Pasteurising 
Mach.  Co.  V.  Conway,  214  Fed.  485; 
In  re  Wright-Dana  Hardware  Co.,  211 
Fed,  908,  128  CCA  286;  In  re  Grand, 
etc..  Trunk  Co.,  176  Fed.  1007;  In  re 
Tlce,  139  Fed.  62. 

Conn. — Tomlinson  t,  Roberts,  26 
Conn.  477.  68  AmD  267. 

Ky. — Vau^n  v.  Hopson,  10  Buah. 
387. 

Me. — Bryant  v.  Crosby,  36  M«.  B62, 
5S  AmD  767. 

N.  Y.— Peo.  V.  Gluck.  188  N.  Y.  167, 
SO  NE  1022;  Boon  v.  Moss,  70  N.  Y. 
466. 

N.  C— Hamilton  v.  Highlands,  144 
N.  C.  279,  56  SE  929. 

N.  D. — Morrison  Mfg.  Co.  v.  Fargo 
Storage,  etc,  Co.,  16  N.  D.  266,  113 
NW  605. 

Pa. — Ott  V.  Sweatman,  166  Pa.  217, 
31  A  102  [an:  3  Pa.  Dlat.  673,  16  Pa. 
Co.  971;  Dearborn  v.  Raysor.  182  Pa. 
231,  20  A  690;  Forrest  v.  Nelson,  108 
Pa.  481;  Brunswick,  etc,  Co.  v. 
Hoover,  95  Pa.  608.  40  AmR  674; 
Krause  v.  Com..  93  Pa.  418,  39  AmR 
762;  Stadtfeld  v.  Huntsman.  92  Pa. 
53,  87  AmR  661;  Martin  v.  Mathlot, 
14  Serg.  ft  R.  214.  16  AmD  491;  Babb 
v.  Clemson.  10  Serg.  &  R.  419,  13  Am 
D  684;  Clow  v.  Woods.  6  Serg.  &  R. 
276,  9  AmD  346;  Brlggs  Carriage  Co. 
V.  Parry  Mfg.  Co.,  SO  PlttsbLegJNS 
95.  See  Wire  Book-Sewing  Mach.  Co. 
V.  Crowell,  4  Pa.  Cas.  499.  8  A  22 
(where  A  agreed  to  purchase  certain 
patented  machines  from  B.  and  gave 
notes  for  the  same,  which  he  agreed 
to  pay.  B  agreed  to  deliver  a  bjll  of 
sale  for  the  machines,  and  a  license 
to  use  them,  on  payment  of  the  notes 
at  maturity.  In  the  meantime  the 
machines  were  to  be  delivered  to  A, 
but  to  remain  (he  property  of  B, 
pending  the  payment  of  the  notes  In 
full:  and,  In  the  event  of  default, 
sums  paid  on  account  were  to  be 
treated  as  rent  for  the  machines,  C, 
a  Judgment  creditor  of  A,  levied  on 
the  machines  while  they  were  in  the 
tatter's  posseaalon,  and  subaeqaently 
bought  them  In  at  sherUTs  sale.  It 


was  held  that  this  was  a  case  of  con- 
ditional sale  on  credit,  followed  by  a 
delivery  of  possession,  with  a  provi- 
sion to  convert  the  sale  into  a  bail- 
ment if  the  price  should  not  be  paid, 
and  that  this  provision  was  not  suf- 
flclent  to  convert  the  contract  into  a 
bailment  ab  Initio).  But  see  Patten-- 
son  V.  Stevenson,  2  Pearson  20S 
(where  such  a  transaction  was  held 
a  bailment  aa  against  a  purcbaaer 
from  the  bailee). 

Tex. — E^Bon  v.  De  LonK  88  Tex. 
Civ.  A.  631,  86  8W  347. 

Vt.— Page  V.  Edwards,  84  Tt.  124. 

23  A  917 

But  see  Whitney  v.  ICcConnell.  29 
Mich.  12  (where  without  discasaloB 
such  a  contract  was  treated  as  a  bail- 
ment).   

[a]  *Th*  auHrt  awffw*  teat  .  .  . 
lies  in  ascertaining  whether  tban 
was  a  promise  to  pay  tor  tbe  sooda. 
If  BO,  as  a  general  rule  th«  truaae- 
tlon  will  be  declared  a  conditional 
sale  rather  tlian  a  bailment.'*  Nor- 
ton V.  Fisher,  113  Iowa  695,  S»S,  8S 
NW  801. 

38.  McKenzie  v.  Roper  Wholeale 
Grocery  Co..  9  Ga.  A.  186,  70  SB  981: 
Newhall  v.  Kingsbury,  131  Masa.  446; 
Morgan-Gardner  Electric  Co.  t. 
Brown,  193  Pa.  351.  44  A  459;  F>artiQ- 
har  v.  McAIevy,  142  Pa.  283.  21  A  811. 

24  AmSR  497;  Summerson  v.  Hicks. 
134  Pa.  566,  19  A  808;  Peek  v.  Helm. 
127  Pa.  500,  17  A  984.  14  AmSR  SCS; 
Haak  v.  Llnderman,  64  Pa.  499.  3 
AmR  612:  Rose  v.  Story,  1  Pa.,  190,  41 
AmD  121;  Price  v.  McCalllster,  3 
Grant  (Pa.)  248;  Jenkins  v.  E»che]- 
berger.  4  Watts  (Pa.)  121.  28  AmD 
691;  Harper  v,  Hogue,  10  Pa.  8up«-. 
624;  Ladley  v.  U.  S.  Express  Co,.  S  Pa. 
Super.  149;  Kestner  v.  Kelsw  Clnr 
Co..  4  Pa.  DiBt.  479.  11  Hontc.  Oc 
141;  Nye  v.  Daniela,  TB  Vt.  SI,  fiS  A 
160. 

3T.   U.  S. — In  re  Caldwell  IbiA. 

Co..  215  Fed.  423;  Corbett  v.  Riddle, 
209  Fed.  811.  126  CCA  586  (applying 
Virginia  law);  In  re  Morris.  U6  ¥Z. 
697:  Hanson  v.  Dayton,  163  Fed.  15S. 
82  CCA  688;  Unitype  Co.  v.  Lonr.  143 
Fed.  316.  74  OCA  463  Caff  ISC  Ped. 
9891;  Metropolitan  Trust  Co.  v.  RaO- 
road  Equipment  Co..  108  Fed.  911,  41 
CCA  185;  Kentucky  Contracting,  etc 
Co-  v.  Continental  Trust  Co.,  108  F«d. 
1.  47  CCA  143;  Pittsburgh  Locomo- 
tive, etc..  Works  v.  Keokuk  State  NaL 
Bank,  19  F.  Cas.  No.  11.198.  IJ  Alb 
LJ  280  [app  dtsm  164  U.  S.  828.  14 
set  1180.  24  L.  ed.  270].  Bat  mm 
Herryford  v.  Davis,  102  U.  S.  285.  I* 
L.  ed.  160  (where  a  contract  bet  wees 
a  car  manufacturing  comiMtny  and 
a  railroad  company,  whereby  tbe 
former  agreed  to  loan  to  the  latter 
certain  cars  to  be  need  on  Ita 


For  later  eaaea,  develOFmaaSa  and  flhanf**  In  the  lav  aee  enmnlatlTe  Annotattoni;  same  title,  V9W»  and  note  uotDbar. 
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not  be  r^arded  aa  a  sole.'"  Especially  will  this 
construction  be  given  to  the  cuutract  where  the 
form  of  the  agreement  was  adopted  merely  to  evade 
the  statute  relating  to  conditional  sales."**   It  hae, 


"tor  hire,"  recited  that  the  car  com- ! 
pany  had  received  from  the  railroad  { 
company  Its  notes,  together  with 
bonds  of  the  coRipany  as  collateral;  ! 
that  the  car  company  was  to  hold 
the  notes  as  collateral  security,  col- 
lect them,  and  hold  the  proceeds  for 
the  safe  return  of  the  cars,  the  rail- 
road company  having  the  right  to 
purchase  the  cars  at  any  time  during 
the  term  on  paying  the  face  of  the 
notes;  that  until  such  payment  had 
been  made  in  full  the  railroad  com- 
pany should  have  no  right  to  the 
cars,  except  as  to  their  use  for  hire, 
and  they  should  remain  the  property 
of  the  car  company,  to  be  redelivered 
to  the  car  company  Id  default  of 
payment  of  the  notes;  that.  In  event 
of  such  default  and  the  election  by 
the  car  company  to  take  the  cars, 
the  sums  collected  on  the  notes 
should  be  retained  by  it  for  Its  own 
use,  together  with  such  sum  to  be 
realized  from  the  sale  of  the  cars  as 
might  be  needed  to  make  up  the  de- 
ficiency, the  railroad  company  to  re- 
ceive the  balance.  If  any;  and  that, 
on  payment  of  the  notes  by  the  latter, 
the  cars  were  to  belong  to  It,  and  the 
car  company  should  give  a  bill  of 
sale  thereof.  The  cars  having  been 
delivered  to  the  railroad  company 
and  having  been  levied  on  by  a  Judg- 
ment creditor  of  such  company,  It 
wa«  held  that  the  contract  was  not 
a  bailment  or  a  conditional  rale,  but 
a  mortgage). 

Ala.— Hill  V.  Townsend.  69  Ala.  28$: 
Sumner  v.  Woods,  67  Ala.  139,  42 
AmR  104. 

Cal. — Lundy  Furniture  Co.  v. 
White,  128  Cal.  170,  60  P  759.  79 
AmSR  41;  Parke,  etc.,  Co.  v.  White 
River  Lumber  Co..  101  Cal.  37,  35 
P  442;  Hegler  v.  Eddy.  53  Cal.  597; 
Kohler  v.  Hayes,  41  Cal.  455;  Miller 
V.  Steen,  30  Cal.  402.  89  AmD  124 
and  note.  Contra  Harron  v.  Cutting, 
19  Cal.  A.  780,  127  P  827. 

Colo. — Coors  v,  Reagan,  44  Colo. 
126,  96  P  968;  Gerow  v.  Castello,  11 
Colo.  560,  19  P  505,  7  AmSR  260. 

Conn. — Unmack  v.  Douglass,  75 
Conn.  633,  65  A  12;  LfOomls  v.  Bragg. 
SO  Conn.  228,  47  AmR  638;  Hine  v. 
Roberts,  48  Conn.  267,  40  AmR  170; 
Hughes  v.  Kelly.  40  Conn.  148. 

I>el. — ^Watertown  Steam  Engine  Co. 
V.  Davis,  10  Del.  192. 

D.  C. — Sanders  v.  Wilson.  19  D.  C. 
56S;  Bridget  v.  Cornish,  12  D.  C.  29. 

Oa. — Ross  V.  HcDuffle,  91  Oa.  120, 
1«  SB  648;  Cottrell  v.  Merchants', 
etc.  Bank,  89  Oa.  608.  15  SB  944; 
Hays  V.  Jordan,  85  Oa.  741,  11  SB  8SS. 
9  LRA  S73  and  note. 

111.— Lucas  V.  Campbell,  88  111.  447: 
Murch  v.  Wright,  46  111.  487.  95  AmD 
455;  Rosenbaura  v.  King,  114  111.  A. 
648. 

ind. — Forrest  Hamilton,  98  Ind. 
91. 

Iowa. — Singer  Sewing  Mach.  Co,  v. 
Holcomb,  40  Iowa  33. 

Kan. — Fleck  v.  Warner,  26  Kan.  492. 

Ky. — Three  Porks  Lumber  Co.  v. 
Smith,  32  SW  167.  17  KyL  566;  Greer 
V,' Church.  18  Bush  430. 

Me. — Campbell  v.  Atherton.  92  Me. 
66,  42  A  232;  Gross  v.  Jordan.  83  Me. 
380,  22  A  250;  Gorham  v.  Holden.  79 
Me.  817.  9  A  894. 

Mass. — Smith  v.  Aldrlch,  180  Mass. 
367,  62  NE  381;  McCarthy  v.  Hender- 
•on,  138  Mass.  310;  &illey  v.  Her- 
ver.  136  Masa  172;  Chase  v.  Ingalls, 
12S  Uasa  381. 

Mich.— Wlckes  v.  Hill,  IIG  Mich. 
S38,  73  NW  376. 

Miss. — Ham  v.  Cerniglta,  78  Miss. 
290,  18  S  677.  But  see  Puffer  Mfg. 
Co.  V.  Dearman,  97  Miss.  622,  64  S 
310  (holding  that  the  lessor  could 
not.  aa  against  the  lessee,  assert  that 
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the  transaction  was  not  a  leasa*where 

the  contract  expressly  stated  that  It 
was). 

Mo. — Velte  v.  J.  S.  Merrell  Drug 
Co.,  137  Mo.  A.  229,  117  SW  666.  Com- 
pare Sumner  v.  Cottey,  71  Mo.  121 
(where  the  transaction  Is  apparently 
regarded  as  a  good  lease,  although 
the  distinction  between  a  lease  and  a 
conditional  sale  Is  not  Involved). 

N,  H.— Oerrlah  v.  Clark,  64  N,  H. 
492,  13  A  870.  Contra  prior  to  stat- 
ute requiring  record  of  conditional 
salea  Partridge  v.  Philbrlck,  60  N, 
H  566;  Jillson  v.  Wilbur,  41  N.  H. 
106;  Porter  v.  Pettengill,  12  N.  H. 
299;  Sargent  v.  GUe.  8  N.  H.  325. 

N.  J.— Cole  V.  Berry,  42  N.  J.  L. 
SOS,  36  AmR  511. 

N.  Y. — Central  Union  Gas  Co.  v. 
Browning,  210  N.  Y.  10.  103  NE  822; 
Gardner  v.  Cameron,  155  App.  Div. 
750,  140  NY8  634  [app  djsm  212  N. 
Y.  558  mem.  106  NE  103$  mem.  and 
aff  215  N.  Y.  682  mem.  109  NE  1074 
mem] ;  Jacob  v.  Haefellen,  54  App. 
Dlv.  670.  66  NYS  1007;  Campbell 
Printing  Press,  etc,  Co,  v.  Oltrogge. 
13  Daly  247;  Equitable  Gen.  Provid- 
ing Co.  V.  Elsentrager,  34  Misc.  179. 
68  NYS  866;  Weiss  v.  Lelchter,  113 
NYS  999.  See  Hoffman  v.  White 
Sewing  Mach.  Co.,  123  App.  Div.  166. 
108  NTS  263.  Contra  Singer  Sewing 
Mach.  Co.  V.  Independent  Waist  Band 
Mfg.  Co.,  141  NTS  488:  Neldlg  v. 
Elfler,  18  AbbPr  858;  Otis  v.  Wood, 
3  Wend.  498. 

N,  C— Hamilton  v.  Highlands,  144 
N.  C.  279,  66  SB  929,  12  AnnCaa  876 
and  note;  Thomas  v.  Cooksey,  130  N. 
C.  148,  41  SE  2;  Wilcox  v.  Cherry, 
123  N.  C.  79,  51  SE  369:  Singer  Mfg. 
Co.  V,  Gray,  121  N.  C.  168,  28  SE  257; 
Barrington  v.  Skinner,  117  N.  C.  47, 
28  SE  90;  Oark  v.  Hill,  117  N.  C.  11, 
23  SE  91,  63  AmSR  574;  Crlnkley  v. 
Egerton,  113  N.  C.  444,  18  SE  669; 
A.  D.  Puffer,  etc.,  Mfg.  Co.  v.  Lucas. 
112  N.  C.  377,  17  SE  174,  19  LRA 
682  [overr  A.  D.  Puffer,  etc.,  Mfg.  Co. 
V.  Baker,  104  N.  C.  148,  10  SB  254. 
In  so  far  as  It  Is  capable  of  a  con- 
trary constructtonl.  But  see  Fore- 
man V.  Drake,  98  N.  C.  311,  3  SE  842 
(where  good  faith  of  transaction  was 
not  attacked). 

Oh.— Sage  v.  Sleutz,  23  Oh.  St,  1. 

Or. — Singer  Mfg.  Co.  v.  Graham,  8 
Or.  17,  34  AmR  673. 

R.  L— <^rpenter  v.  Scott,  13  R.  1. 
477. 

8.  D.— Pringle  v.  Canfleld,  19  S.  D. 
606,  104  NW  SIS. 

Tenn. — Ctewan  v.  Singer  Mfg.  Co., 
92  Tenn.  376,  21  SW  668:  Singer  Mfg. 
Co.  v.  Cole,  4  L«a  4S9,  40  AmR  20  and 
note.  Compare  Meagher  v.  Hollen- 
berg.  9  Lea  392  (where  A  contracted 
with  B  for  the  purchase  of  a  piano, 
to  be  i>ald  for  In  monthly  Insfalt- 
ments  of  a  certain  sum,  or.  In  case 
of  larger  payments  within  a  certain 
time,  a  deduction  of  ten  per  cent  In 
the  price  to  be  laade,  the  title  to  re- 
main in  B  until  It  had  been  wholly 
paid  for,  the  right  to  resume  pos- 
session in  case  of  default  in  any  pay- 
ment. In  which  case  the  payments 
made  should  be  In  full  for  the  use 
thereof  at  the  rate  of  the  monthly 
Installments;  and  It  was  held  that  the 
contracts  for  purchase  and  for  rent 
were  Inconsistent  with  each  other, 
and  that  therefore  the  provision  as 
to  rent  muat  be  construed  as  condi- 
tional upon  an  election  to  avoid  the 
contract  of  sale). 

Tex. — Rnlttel  v.  Cnshlng.  57  Tex. 
364.  49  AmR  698. 

Vt.— Nye  V.  Daniels,  76  Vt.  81,  58 
A  150;  Collender  Co.  v.  Marshall.  67 
Vt.  232;  Matthews  v.  Lucia,  55  Vt. 
308;  Whltcomb  v.  Woodworth,  54  Vt. 
644;  Bradley  v.  Arnold.  1«  Vt.  382. 


however,  been  held  in  some  cas«s  that  the  fact  that 
the  lessee  has  the  right,  at  any  time  during  the 
term  of  hiring,  to  purchase  the  property  for  a  price 
substantially  equal  to  the  amount  agreed  to  be  paid . 

Wash. — Kidder  v.  Wlttler-Corbln 
Mach.  Co.,  38  Wash.  179,  80  P  301: 
Quinn  v.  Parke,  etc.,  Mach.  Co.,  6 
Wash.  276,  31  P  8^6;  De  Saint  Ger- 
main V.  Wind,  3  Wash.  T.  189,  18  P 
763. 

W.  Va. — Baldwin  v.  Van  Wagner, 
33  W.  Va.  293,  10  SE  716;  McOlnnls 
V.  Savage.  29  W.  Va.  362,  1  SB  746. 

"It  Is  dlfBoult  to  give  to  a  written 
instrument  a  character  which  the 
transaction,  which  It  purports  to  rep- 
resent, doea  not  Inherently  bear. 
While,  therefore.  It  la  easy  enough 
to  make  an  agreement  speak  as  a 
lease  or  a  bailment,  where  that  Was 
what  was  actually  In  the  mind  of 
the  parties,  where  the  fact  Is  that 
the  one  desires  to  sell  and  the  other 
to  buy,  the  attempt  to  have  the  ar- 
rangement masquerade  in  writing  as 
something  else  Is  very  likely  to  fail. 
There  are  apt  terms  and  provisions 
for  the  one,  which  are  inapt  and  un- 
adaptable for  the  other,  and  the  re- 
sult is  a  nondescript,  the  different 
parts  of  which  defeat  each  other  and 
make  manifest  the  real  purpose  in 
view.  And  this  is  also  often  be- 
trayed by  the  unusual  little  things 
which  creep  In,  'the  clausulee  Incon- 
suetffi  pointed  to  in  Twyne's  Case, 
3  Coke  80  b,  76  Reprint  809,  as  the 
sure  badges  of  that  which  they  are 
Intended  to  hide.'  Taylor  v.  Taylor, 
8  How.  (U.  S.)  183.  12  L.  ed.  1040; 
In  re  Baxter.  152  Fed.  137,  81  CCA 
366,  11  AnnCas  437.  As  experience 
teaches.  such  Instruments  are 
prompted  by  the  desire  on  the  part 
of  the  owner  of  the  goods  to  have 
the  benefit  of  a  sale  while  escaping 
Its  responsibilities,  retaining  a  hold 
on  them  so  as  to  be  secure  of  the 
price,  without  subjecting  them  to  the 
claims  of  creditors  by  reason  of  hav- 
ing parted  with  the  possession,  al- 
though giving  credit  to  the  one  ob- 
taining them,  in  their  eyes,  as  the 
apparent  owner  thereby.  This  is  not 
the  policy  of  the  law,  and  there  Is 
no  occasion  for  the  courts  to  be  as- 
tute In  helping  to  get  around  It.  On 
the  contrary,  the  result  cannot  but 
be  healthful  where  attempted  eva- 
sions of  It  are  brought  to  nought." 
In  re  Morris,  156  Fed.  597,  598. 

[a]  ZUturtratioii. — A  contract  with 
a  dealer  In  safes,  providing  that  a 
safe  should  be  placed  In  the  posses- 
sion of  the  other  party  who  should 
pay  "rent"  therefor  In  six  equal 
monthly  Installments;  that.  If  this 
Ahould  be  done,  the  manufiicturer 
would  sell  the  safe  for  one  dollar; 
that,  If  default  should  be  made  in 
payment,  the  manufacturer  might 
terminate  the  lease,  retake  the  safe, 
and  retain  the  rent  paid ;  and  that  the 
other  party  should  keep  the  safe  In- 
sured, was  a  conditional  sale  and  not 
a  lease.  Herring-Marvin  Co.  v. 
Smith,  43  Or.  816,  72  P  704,  78  P  340. 

38.  Hervey  v.  Rhode  Island  Loco- 
motive Works,  93  U.  8.  672,  23  L.  ed. 
1003  (where  It  was  said  that  the 
transaction  was  not  changed  because 
it  assumed  the  form  of  a  lease,  or  be- 
cause it  was  given  that  name  by  the 
parties);  In  re  Morris.  156  Fed.  597; 
Gerow  v.  Castello,  11  Colo.  560,  19 
P  605,  7  AmSR  260.  Contra  Singer 
Sewing  Mach.  Co.  v.  Independent 
Waist  Band  Mfg.  Co.,  141  NTS  488. 

[a]  n  la  a  mse*  snMarfng*  to  call 
such  a  transaction  a  lease.  Hurch  v. 
Wright,  46  111.  487,  96  AmD  465. 

[b]  Aa  aokHowledcmni*  tta*  tta 
pjwuiarty  la  leased  cannot  avail  to 
convert  a  sale  absolute  In  fact  Into  a 
conditional  sale  as  against  a  bona 
fide  purchaser.  Hlntermlster  v.  X<ane, 
27  Hun  (N.  Y.)  497. 

8».  Vette  V.  J.  S.  Merretl  Drtyc  Co.. 
137  llo.  A.  m,  lit  8W  M<: 
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as  rent  will  not  chaam  the  eontraot  from  a  eon- 
tract  of  hiring  to  one  of  eonditiond  sale.^  A  stipur 
lation  that  ownership  shall  remain  in  the  lessor  un- 
til payment  has  been  made  in  full  has  been  held 
conelnsive  that  the  transaction  is  a  sale.^^  The  de- 


liv^  and  acceptance  of  notes  for  the  pnnhM 
price  is  not  eonelnsive  of  such,  faet,  however.** 
Where  a  contract  of  hire  contains  no  pioTimm  tn 
purchase,  it  cannot  be  oonstmed  as  a  sale  or  m 
a  eondititmal  sale.^ 


bell  Printing:  PreBS.  etc..  Co.  v.  Ol- 
trofge,  13  Daly  (N.  T.)  247. 

4ik  Walton  t.  Tepel,  210  Fed.  161, 
IXT  CCA  11  (holdlns  that  the  deliv- 
ery of  machinery  by  a  manufacturer 
to  a  user,  under  a  contract  provldlns 
for  rental  payments,  and  giving  the 
user  the  option,  after  making  the 
last  rental  payment,  of  purchasing 
the  machinery  by  paying  an  addi- 
tional sum.  under  the  law  of  Penn- 
sylvania creates  a  bailment,  and  the 
giving  of  notes  at  the  time  of  deliv- 
ery for  the  rental  payments,  and  also 
for  the  final  optional  purchase  pay- 
ment, does  not  convert  It  Into  a  con- 
ditional sale);  Smith,  etc..  Typewriter 
Co.  V.  Alleman,  199  Fed.  1,  117  CCA 
G77  (holding  that,  while  the  mere 
use  of  the  words  "lease"  and  "rental," 
In  a  written  contract  relating  to  per- 
sonalty, will  not  convert  Into  a  bail- 
ment what  would  otherwise  be  a  con- 
ditional sale,  yet,  even  In  a  contest 
where  execution  creditors  are  con- 
cerned. If  the  contract  by  its  terms 
la  a  bailment,  the  courts  will  give  It 
effect  as  such  to  the  exclusion  of  the 
execution  creditor) ;  In  re  Angeny, 
151  Fed.  959:  Miles  v.  Edsall,  7  Mont 
185.  14  P  701  (holding  that,  where  a 
party  buys  cattle,  and  has  the  bill 
of  sale  made  out  In  his  own  name, 
and  leases  the  cattle  to  another  at  a 
certain  rent,  with  the  understanding 
that  the  tenant  may  purchase  the 
same  at  any  time  during  the  hiring 
at  a  certain  price,  by  paying  the  dif- 
ference between  the  rent  paid  and 
the  price,  title  meanwhile  to  remain 
In  vendor,  the  transaction  is  a  lease 
with  privilege  of  purchase) ;  James 
H.  Link  Mach.  Co.  v.  Continental 
Trust  Co.,  227  Pa.  37.  75  A  985;  Stiles 
V.  Seaton,  200  Pa.  114,  49  A  774;  Col- 
lins V.  Bellefonte  Cent.  R.  Co..  171 
Pa.  243.  83  A  331;  Hamilton  v.  Bll- 
llngton.  163  Pa.  76,  29  A  904;  Dando 
V.  Foulds,  105  Pa.  74;  Rowe  v.  Sharp, 
61  Pa.  26;  Chamberlain  v.  Smith,  44 
Pa.  431;  Rose  v.  Story,  1  Pa.  190,  44 
AmD  121;  Clark  v.  Jack.  7  Watts 
(Pa.)  375;  Myers  v.  Harvey,  2  Penr. 
&  W.  (Pa.)  478.  23  AmD  60;  Werley 
V.  Dunn.  56  Pa.  Super.  254;  Groves 
V.  Lewis.  53  Pa.  Super.  611;  Barnett 
V.  Peln,  41  Pa.  Super.  423;  National 
Cash  Register  Co.  v.  Shurber,  41  Pa. 
Super.  187;  Miller  v.  Douglas.  32  Pa. 
Super.  158;  Harris  v.  Shaw,  17  Pa. 
Super.  1  (holding  that,  where  a  con- 
tract purports  to  be  a  letting  of  per- 
sonalty for  hire  on  monthly  payments 
for  a  term  absolutely  fixed,  with  a 
right  reserved  to  the  lessor  to  com- 
pel restitution  of  the  property  on  de- 
fault of  payment  of  any  of  the 
monthly  payments,  that  the  agree- 
ment also  provides  that.  If  the  lessee 
should  be  deprived  of  the  use  of  any 
of  the  property  by  reason  of  the  as- 
sertion of  a  title  superior  to  that  of 
the  lessor,  the  weekly  rental  should 
decrease  in  proportion  to  the  value  of 
the  articles  of  which  the  lessee  would 
be  deprived,  does  not  afCect  such  con- 
tract as  one  of  bailment);  Jones  v. 
Wands.  1  Pa.  Super.  269,  38  Wkly 
NCas  173;  Ludden,  etc..  Southern  Mu- 
sic House  V.  Hornsby,  45  S.  C.  111. 
22  SB  781  [dlst  Singer  Hfg.  Co.  v. 

AmSR  897,  where  a  tranaactlon  was 
held  a  chattel  mortgage];  Ludden, 
etc.  Southern  Music  House  v.  Du- 
Mnbury,  27  S.  C.  4S4,  4  SE  60.  See 
Lambert  Hoisting  Engine  Co.  v.  Car- 
mody,  7»  Conn.  419.  65  A  141  (hold- 
ing that  the  mere  Incorporation  of  an 
option  of  purchase,  making  previous 
payments  of  rent  applicable  to  the 
purchase  price,  was  not  conclusive 
of  »  condttlonal  sale) ;  American  Car. 
etc'Oo.  V.  Altoona,  etc.,  R.  Co.,  218 


Pa.  519.  «7  A  838  (holding  that  an 
Instrument  In  writing  by  which  the 
manufacturer  of  certain  passenger 
railroad  cars  leased  them  to  a  rail- 
road company  which  had  ordered 
them,  but  which  was  unable  to  pay 
cash  for  them  as  agreed,  at  a  speci- 
fied rental  per  montn,  with  the  privi- 
lege to  the  lessee  of  purchasing  the 
cars,  constitutes  a  bailment,  and  not 
a  sale);  Braun  v.  Wisconsin  Render- 
ing Co.,  92  Wis.  246,  66  NW  196 
(when  the  purchase  price  largely  ex- 
ceeded the  rent).  Contra  Kelly 
Springfield  Road  Roller  Co.  v.  Spyk- 
er,  215  Pa.  332,  64  A  546;  Morgan- 
Gardner  Electric  Co.  v.  Brown,  193 
Pa.  351,  44  A  459;  Price  v.  McCallls- 
ter,  3  Grant  (Pa.)  248. 

"While  the  dress  in  which  the  par- 
ties to  a  conditional  sale  may  clothe 
their  agreement  is  not  of  controlling 
importance  In  determining  the  rights 
of  creditors  under  our  statutes,  the 
Insertion  In  a  contract  of  bailment  or 
lease  of  a  provision  giving  an  op- 
tion of  purchase  at  a  fixed  price,  and 
making,  in  case  of  its  exercise,  pay- 
ments previously  made  in.  the  form 
of  rent  applicable  to  the  purchase 
price,  does  not,  as  a  matter  of  law, 
turn  the  bailee  or  lessee  Into  a  con- 
ditional vendee.  Hla  character  and 
position  depend  on  the  real  Intent  and 
purpose  of  the  contract."  Lambert 
Hoisting  Engine  Co.  v.  Carmody,  79 
Conn.  419,  424,  66  A  141. 

[a]  "Tas  faot  that  tlie  orlglsal  1b. 
teatlon  of  tho  partus  la  to  make  a 
sals,  and  that  such  Is  the  legal  effect 
of  their  first  agreement,  does  not 
prevent  a  change  [In  the  contract] 
while  It  Is  still  executory,  into  a  bail- 
ment with  an  alternative  of  future 
conversion  Into  a  sale  on  the  compli- 
ance with  the  stipulated  conditions." 
Stiles  V.  Seaton,  200  Pa.  114,  118,  49 
A  774  [quot  Goss  Printing  Press  Co. 
V.  Jordan;  171  Pa.  474.  22  A  1081]: 
By  era  Mach.  Co.  v.  Rlsher,  41  Pa. 
Super.  469,  471. 

[b]  That  a  rstim  of  Xb*  propsrtj 
la  not  stlpnlatad  for  does  not  affeot 
the  construction  of  the  contract  as  a 
bailment.  Stiles  v.  Seaton,  200  Pa. 
114.  49  A  774;  Harris  v.  Shaw.  17  Pa. 
Super.  1;  Tlnger  v.  Clark,  17  LancL 
Rev  (Pa.)  377,  7  North  Co.  298.  See 
also  supra  I  S.  Contra  Farquhar  v. 
McAlevy,  142  Pa.  233,  21  A  811,  24 
AmSR  497. 

[c]  Tlu  PetmsylTanla  oaass  turn- 
ing on  the  question  whether  a  par- 
ticular contract  was  a  bailment  or  a 
conditional  sale,  were  elaborately  re- 
viewed In  Ott  v.  Sweatman,  166  Pa. 
217,  221.  Si  A  102.  The  contract  be- 
fore the  court  was  held  to  be  a  con- 
ditional sale  and  not  a  bailment,  and 
the  court  said;  "There  are  many 
cases  in  Pennsylvania  In  which  has 
been  considered  the  liability  of  goods 
to  levy  and  sale  by  the  sheriff,  where 
the  claimant  has  parted  with  their 
possession  under  a  contract  with  the 
execution  defendant,  by  which  the 
latter  has  or  may  become  the  owner, 
the  contract  preventing  or  attempt- 
ing to  prevent  the  title  passing  with 
the  possession.  A  careful  examina- 
tion of  these  cases  will  show  that 
they  may  be  reduced  to  two  classes, 
one  In  which  the  goods  have  t>een 
balled  to  the  defendant,  with  the 
right  In  him  to  purchase  them  dur- 
ing the  continuance  of  the  bailment 
or  at  Its  termination,  and  the  other. 
In  which  the  goods  have  been  de- 
livered to  the  defendant,  under  a 
contract  of  sale,  and  the  seller  has 
sought  to  retain  a  lien  on  them  for 
the  price.  In  the  former,  the  goods 
are  not  subject  to  the  levy  during 
the  existence  of  the  contract  of  bail- 


ment, nor  until  the  title  has  aetosnr 
vested  In  the  bailee-  in  the  latter 
they  are  subject  to  the  levy  so  soon 
as  they  reach  the  possession  of  tbe 
purchaser,  though  no  part  of  tto 
price  has  been  paid.  The  reason  for 
the  distinction  Is  that.  In  a  baUsimt, 
by  the  change  of  possession,  no  tills 
to  the  goods  passes,  and  the  neceesl- 
ties  of  life  require  that  bailment* 
should  be  allowed  and  enforced;  but 
where  the  possession  of  goods 
changea,  under  a  contract  which  Is 
essentially  one  of  sale,  the  title  does 
pass,  though  conditionally,  and,  u 
to  an  execution  creditor  of  the  bayer. 
will  be  held  to  have  passed  abso- 
lutely, and  the  seller  will  not  be  al- 
lowed to  enforce  the  condition,  aa  a 
Hen  for  the  price,  because  a  secret 
lien  on  personal  property  is  agalnti 
public  policy.  The  courts  In  deter- 
mining whether  or  not  the  contract 
was  one  of  bailment,  or  one  of  sale 
with  an  attempt  to  retain  a  lien  toi 
the  price,  have  not  considered  what 
name  the  parties  have  given  to  the 
contract,  but  what  was  its  essential 
character,"  The  court  recited  the 
facts  In  the  following  cases  aa  be- 
longing to  the  former  class:  Dltman 
V.  Cottrell,  12S  Pa,  606,  17  A  504;  Ed- 
ward's App.,  105  Fa.  102:  Dando  r. 
Foulds.  105  Fa.  74;  ChrlatlcTs 
85  Pa.  463;  Enlow  v.  Klein.  79  nu 
488;  Crist  v.  Kleber,  79  Pa.  JM; 
Becker  v.  Smith,  59  Fa.  469;  Rom  t. 
Sharp.  51  Pa.  26;  Chamberlain  v. 
Smith,  44  Pa.  431;  King  v.  Han- 
phreys,  10  Pa.  217;  Lehigb  Co.  t. 
Field.  8  Watts  &  S.  232;  U'ChiUona 
v.  Porter,  4  Watts  &  S.  177,  39  AmD 
68;  CHark  v.  Jack,  7  Watts  875;  Myeri 
v.  Harvey,  2  Penr.  &  W.  478,  23  AmD 
60.  And  the  foUowins.  as  belonglns 
to  the  second  class:  ^irquhar  v.  Ife- 
Alevy,  142  Pa.  232,  21  A  811.  W 
AmSR  497;  Peek  v.  Helm.  127  Pi. 
600,  17  A  984,  14  AmSR  865;  Forrett 
v.  Nelson,  108  Pa.  481;  Brunswick, 
etc.,  Co.  V.  Hoover,  9E  Pa.  608,  « 
AmR  674:  Stadtfeld  v.  Huntsman.  M 
Pa.  58,  37  AmR  6S1  and  note:  Haak 
v.  Llnderman,  64  Pa.  499,  3  AraS 
612'  Prlchett  T.  Cook.  62  Fs.  I»: 
Jenkins  v.  Elohelberser,  4  WatU 
121,  28  AmD  691;  Uartln  v. 
Mathlot.  14  Serg.  ft  R.  214,  16  AnB 
491. 

41.   Summerson  v.  Hicks,  124  Fa. 

566,  19  A  808. 

U.  In  re  Gagllone,  210  Fed.  la 
127  CCA  11  [rev  200  Ped.  811.  0»- 
tra  LIpplncott  v.  Scott.  198  Fa.  StL 
47  A  1115.  82  AmSR  801;  Dltman  ». 
Cottrell,  125  Pa.  606.  17  A  604;  ByeW 
Mach.  Co.  v.  Rlsher,  41  Pa.  Sopei. 
469 

43.     Andrus  v.  Mann.   92  IlL 
Singer  Mfg.  Co.  y.  Wolff.  70  N.  J.  L. 
127,  56  A  147. 

[a]  AgTwenant  to  rst«ni« — A  piaM 
was  dem  ered  by  a  dealer  to  a  cm- 
tomer  under  a  written  agreement  fof 
a  definite  term  at  a  fixed  rental,  par- 
able in  Installments  on  days  certata. 
The  lease  was  terminable  at  any  tbw 
at  the  will  of  the  leSBora,  with  u 
additional  provision  that.  If  the  ts- 
Btallments  of  rent  sboald  be  pnxn^- 
ly  paid  as  they  became  due  until 
they  amounted  to  a  sum  stated,  tte 
piano  should  become  the  propertr  « 
the  lessee.  The  lease  contained  aa 
express  covenant  on  the  part  of  tot 
lessee  to  return  the  property  to  the 
lesspra  on  demand.  There  was  this 
further  provision:  "All  payni«tf 
made  are  for  rent  and  use  of  iasu^ 
ment  and  do  not  In  any  way  apply  to 
purchase."  It  was  held  that  the  con- 
tract was  a  t)allment  and  not  a  cos- 
dltlonal  sale.  Painter  v.  Snydtf.  » 
Pa.  Super.  603. 


devalopBwalB  and  ehaafM  In  the  law  see  oumnlatlve  Annotations,  same  tltle^^sace  and  i^pta  noaabir. 
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[$  7]  d.  BaOmMta  for  S*le,  OMuignmeati,  tod 
Asmey  Oontraots.  The  rule  that  where  a  person 
receiving  property  is  not  bomid  to  return  the  iden- 
tical thing  received,  but  may  account  therefor  in 
money  or  other  property,  or  thing  of  value,  the 
transaction  ia  a  sale,*'  is  not  applicable  to  bail- 
ments or  consignments  for  sale;*''  and  the  owner 
of  a  ehattel  may  consign  it  or  deliver  it  to  an  agent 
for  sale  without  creating  the  relation  of  seller  and 
purchaser  between  the  parties.***  The  distinction 
between  agency  contracts  creating  bailments  and 
contracts  of  sale  is  not  always  clear,  and  border- 
land oases  are  frequently  encountered  the  decisions 
in  which  are  not  easily  reconcilable.*'  It  is  of  course 
well  settled  that  in  a  sale  title  passes  to  the  buyer, 
while  in  an  agency  title  remains  in  the  principal, 
although  possession  is  transferred  to  the  agent  ;*^ 


44.  Se«  Bupra  I  4. 

45.  Holbert  v.  Keller,  161  Iowa  723, 
142  NW  96S:  Barnes  Safe,  etc.,  Co.  v. 
Bloch  Bros.  Tobacco  Co.,  S8  W.  Va. 
168.  166,  18  8E  482,  46  AmSR  846,  22 
LRA.  8B0  (where  the  court  said:  "To 
BO  apply  tt  iB  to  do  away  with  all 
bailments  with  power  to  sell,  'be- 
cause there  Is  no  obligation  in  such 
case  to  restore  the  specific  article, 
but  only  the  value  thereof  in  money, 
after  a  sale  is  made  by  the  factor  or 
coDsl^ee,  or,  in  case  no  sale  is  made, 
then  to  restore  the  specific  article"). 

4a.  In  re  Smith,  192  Fed.  574:  Sea- 
man V.  Frank's  Collateral  Loan  Bank. 
170  111.  A.  60&;  Holbert  v.  Keller,  161 
Iowa  723.  142  NW  962;  Goodenow  v. 
Snyder,  8  areene  (Iowa)  699; 
Sweeney  v.  Douelas  Copper  Co.,  149 
App.  DW.  568.  114  NY8  247. 

"Where  there  Is  no  attempt  at 
evasion,  but  the  contract  Is  one  of 
pure  aeeooy,  providing  for  a  con- 
signment of  goods  to  be  paid  for  at 
a  fixed  price  out  of  the  proceeds  of 
tbe  goods  when  sold,  this  Is  a  bail- 
ment for  sale  not  a  sale  with  reser- 
vation of  title,  and  the  title  remains 
In  tbe  consignor,  until  the  goods  are 
■old  to  a  bona  flde  purchaser  for 
value."  Barnes  Safe,  etc.,  Co.  v. 
Bloch  Bros.  Tobacco  Co.,  38  W.  Va. 
IBS.  1S3.  18  8E  482.  46  AmSR  846.  22 
X«KA  860  and  note, 

*^he  Ingenuity  of  man  has  de- 
vised many  variants  of  bailment,  and 
undoubtedly  the  mere  fact  that  the 
bailee  may  sell  the  goods  Is  not 
enough  to  render  the  original  trans- 
action a  sale  (Gx  p.  White,  U  R.  S 
Ch.  397  tapp  dism  29  L.  T.  Rep.  N.  S. 
78]),  while  deliveries  to  'sell  or  re- 
turn' are  well  reconilzed  forms  of 
t>a.llment  (Sturm  v.  Boker.  150  U.  S. 
312.  14  SupCt  99,  S7  L.  ed.  1093).  " 
I^udvigh  V.  American  Woolen  Ca,  176 
S^ed.  14  S.  166. 

4f7.  Holbert  v.  Rtiler,  161  Iowa 
723,  142  NW  962. 

4S.  Sturm  v.  Boker,  160  TT.  S.  213, 
14  set  99,  37  L.  ed.  1093;  Bx  p.  Flan- 
na-sans.  9  P.  Cas.  No.  4,865,  2  Hughes 
264,  12  NatBankrReg  230;  McGaw  v. 
X7a.nway,  120  Md.  197,  200.  87  A  666, 
AnnCaslOlSA  601  tcit  Cycl;  Thomson 
V.  Batcheller,  134  App.  Dlv.  506,  119 
m'3  577  ^ff  201  N.  Y.  551  mem,  94 
NE3  619]:  Texas  Brewing  Co.  v.  Tem- 
plenan.  90  Tex.  277,  38  SW  27;  Mil- 
bum  Mfg.  Co.  V,  Peak,  89  Tex.  209. 
S4  SW  102;  Texas  Brewing  Co.  v. 
An<aerson,  fTex.  Civ.  A.)  40  SW  737. 

4e.  McQaw  V.  Hanway.  120  Md. 
1»7.  200,  87  A  666.  AnnCa8l»15A  601 
tcit  CycJ. 

[a]  Tieadlnr  oaae. — 'Ex  p.  White. 
X».  R.  6  Ch.  397  [app  dlsm  29  U  T. 
"Rojf.  N.  8.  78]  (which  the  court,  fn 
SnelHng  Arbuckle,  104  Ga.  362, 
37  2.  80  8E  863,  aays  *^as  been  re- 
crsfded  as  very  high  authority  by  the 
courts  in  this  country,  and  has  been 
oft:«n  cited  and  followed,"  In  this 
ca.^^  It  was  held  that  there  was  a 
— and  not  an  agency,  where,  in 


the  absence  of  a  written  contract,  the 
course  of  dealings  between  the  par- 
ties showed  that  certain  cotton  man- 
ufacturers had  consigned  goods  of 
their  manufacture  to  a  consignee  ac- 
companied by  a  price  list,  and  that 
the  consignee  had  sent  them,  month- 
ly, an  account  of  the  goods  which  he 
had  sold,  debiting  himself  with  the 
price  specified  in  the  price  list,  but 
not  .  specifying  the  particular  con- 
tracts, nor  giving  the  names  of  the 
purchasers,  nor  the  price  at  which, 
nor  the  terms  on  which  he  had  sold 
the  goods;  and  that  In  the  next 
month,  he  had  paid  to  the  manufac- 
turers the  money  which  was  due  to 
them  In  respect  of  the  sales  thus  ac- 
counted for.  Further  he  had  fre- 
quently had  the  goods  bleached  or 
dyed  Mfore  he  sold  them,  but  he  had 
given  no  account  to  the  manufac- 
turers of  the  expense). 

80.  Holbert  v.  Keller,  161  Iowa 
723.  142  NW  962. 

■  n.  U.  S. — Ludvlgh  T.  American 
Woolen  Co..  281  V.  3.  682.  34  SCt  161. 
68  L.  ed.  146  [atl  188  Fed.  80.  110 
CCA  180  (rev  176  Fed.  145)]  (agency 
to  sell  and  to  return  the  proceeds  or 
the  unsold  portion  of  the  goods). 
Sturm  v.  Boker,  150  U.  S.  312.  14  SCt 
99,  37  L.  ed.  1093.  Thomas  v.  Fleld- 
Brundage  Co..:- 215  Fed.  891.  182  CCA 
281;  In  re  Caldwell  Mach.  Co.,  216 
Fed.  428;  In  re  Harris,  214  Fed.  482; 
Berry  v.  Snowdon.  209  Fed.  386,  126 
CCA  262;  In  re  Reynolds,  208  Fed.  163; 
Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  V.  Vanetory,  171  Fed.  875,  96  CCA 
331;  Butler  Bros.  Shoe  Co.  v.  U.  S. 
Rubber  Co.,  156  Fed.  1.  84  CCA  167; 
In  re  Fabian,  161  Fed.  949;  In  re  Cn- 
lumbus  Buggy  Co.,  143  Fed.  869,  74 
CCA  611;  John  Deere  Plow  Co.  v. 
McDavld.  187  Fed.  802,  70  CCA  422; 
In  re  Flanders,  1S4  Fed.  666,  67  CCA 
484:  In  re  Oalt,  120  Fed.  64,  66  CCA 
476;  Atlas  Glasa  CO.  v.  Ball  Broa 
aiaaa  Mfg.  Co..  87  Fed.  418  fapp  dism 
»8  Fed.  987.  84  CCA  CSSj;  -Metro- 
politan Nat.  Bank  v.  Benedict  Ca,  74 
Fed.  182.  20  CCA  277. 

Conn, — Harris  v.  Coe,  71  0>nn.  157. 
41  A  662. 

Oa. — Furst  v.  Commercial  Bank. 
117  Qa.  472,  48  SE  728;  Holleman  v. 
Bradley  Fertiliser  Co.,  106  Ga.  166, 
32  SB  83;  Augusta  Nat  Bank  v. 
Goodyear,  90  Ga.  711,  16  SB  »6»;  Fed- 
eral Rubber  Co.  v.  King,  IX  Ga.  A. 
261.  76  SE  1088. 

Ill  — Fleet  V.  Herts,  201  111.  594,  66 
NB  858,  94  AmSR  192  trev  9B  111.  A. 
664]:  Lens  v.  Harrison,  148  111.  598. 
36  NB  667  [aff  47  III.  A.  170];  Bur- 
ton V.  Ooodspeed.  69  111.  237;  Freet  v. 
American  Electrical  Supply  Co..  171 
ni.  A.  612  faff  2S7  111.  248,  100  NB 
satl;  W.  O.  Dean  Co.  v.  Lombard.  61 
III.  A.  94;  Brown  v.  John  Church  Co.. 
58  III.  A.  616. 

Ind.  T. — Martin  v.  Btratton-White 
Co..  1  Ind.  T.  894,  87  SW  888. 

Iowa.— Holbert  v.  Keller.  161  Iowa 
7SS,  142  NW  968;  Norton  V.  Hallck. 


but  it  is  sometimes  d^enlt  to  ascertain  the  true 
intention  of  the  parties  as  to  a  transition  of  title 
and  in  some  oases  a  contract  may  be  construed 
as  creating  merely  an  agency  as  between  the  par' 
ties  where,  as  between  the  parties  and  a  third 
person,  it  might  be  given  effect  as  a  sale.^"  Ordi- 
narily, where  goods  are  delivered  by  one  person 
to  another  to  sell  on  behalf  of  the  person  deliver- 
ing them,  tbe  transaction  is  a  bailment  or  an  agency 
to  sell  on  consignment — the  property  in  the  goods 
remaining  in  the  principal  or  consignor,  ana  the 
agent  or  consignee  being  liable,  not  to  pay  a  price, 
but  to  account  for  the  proceeds  of  the  goods  when 
sold.'*  So  also,  where  propwty  is  delivered  to 
be  sold  for  the  owner  at  a  price  named  and  by  a 
specified  time,  and,  if  not  sold,  to  be  returned  to 
the  owner,  the  transaction  ia  a  bailment  and  not 

97  Iowa  564.  66  NW  780;  Williams 
v.  Davis,  47  Iowa  863;  Bayllss  v. 
Davis,  47  Iowa  340;  Conable  v.  Lynch, 
46  Iowa  84 ;  Oooker  v.  Brown,  40 
Iowa  144. 

Kan. — McKinney  v.  Grant,  76  Kan, 
779,  93  P  180:  Renoe  v.  Western  Star 
Milling  Co.,  63  Kan.  266,  36  P  829. 

Ky. — Federal  Chemical  Co.  v. 
Green,  97  SW  803,  30  KyL  223;  Com. 
V.  Parlln.  118  Ky.  168,  80  SW  791,  26 
KyL  68:  Kugler  V.  Rouss,  64  SW 
627.  23  KyL  979. 

La. — Dunn  v.  Calderwood,  28  La. 
Ann.  642;  Woodworth  v.  Wilson,  11 
La.  Ann.  402. 

Me. — Richardson  Mfg.  Co.  V. 
Brooks.  95  Me.  146.  49  A  678;  Gray 
V.  MUlay,  61  Me.  327;  Blood  v. 
Palmer,  11  Me.  414,  26  AmD  547. 

Md.— McOaw  V.  Hanway.  120  Md. 
197,  200.  87  A  666.  AnnOaal»15A  601 
and  note  Celt  Cycl;  Stnrtevant  Co.  T. 
Cumberland.  106  Md.  687,  68  A  861 
(holding  that,  where  machinery 
ahipped  to  defendant  was  to  be  sold 
by  him  for  not  lees  than  the  list  or 
invoice  price,  so  that  defendant  could 
not  sell  at  any  price  he  chose,  and 
where  payment  could  not  be  received 
at  any  time  defendant  chose,  and  un- 
til sold  to  others  the  ownership  was 
In  the  shipper,  and  the  machinery 
was  subject  to  return  on  demand, 
the  transaction  was  a  bailment  for 
sale,  and  not  a  sale);  Planters'  Mut. 
Ins.  Co.  V.  Bngle.  62  Md.  468. 

Mass. — Walker  v.  Butterlck,  106 
Mass.  237 ;  Eldridge  v.  BensoTi,  7 
Cush.  4S3. 

Mich. — Snook  V.  Davis.  6  Mich.  166. 
Minn. — Cortland     Wagon     Co.  v. 
Sharvy,  52  Minn.  216,  53  NW  1147: 
Rt.  Paul  Harvester  Works  v.  NlooHn, 
36  Minn.  232,  SO  NW  768. 

Miss. — ^Denney  v.  Wheelwright,  60 
Mies.  733. 

Mo. — Peet  V.  Spencer,  90  Mo.  884,  I 
SW  434;  Weir  Plow  Co.  v.  Porter.  88 
Ho.  28;  Banlater  v.  Weber  Gas,  etc., 
Co..  88  Mo.  A.  688:  Thompson  v. 
Massey.  76  Ho.  A.  197;  Ferd  Helm 
Brewing  Co.  v.  LInck,  61  Mo.  A.  478. 

N.  T. — Gause  v.  Commonwealth 
Trust  Co.,  100  App.  Dlv.  427,  91  NYS 
847  frev  44  Misc.  46,  89  NYS  728]; 
CHillds  v.  Waterloo  Wagon  Co.,  37 
App.  Dlv.  242,  57  NYS  $20  (alt  167 
N.  Y.  676  mem.  60  NB  1108  mem]; 
Weyman  v.  Peo.,  4  Hun  611  fait  62 
N.  Y.  623  mem];  Wight  v.  Wood.  57 
Barb.  471;  Barret  v.  Oracle,  34  Barb. 
20;  Morss  v.  Stone,  5  Barb.  516;  Pam 
V.  VHmar.  64  HowPr  235;  Covin  v. 
Hill.  4  Den.  3SS.  And  see  Ctesar 
Hisch  Incorporation  v.  Moshelm.  128 
App.  Dlv.  822,  107  NYS  1092;  Collyer 
V.  Krakauer,  122  App.  Dlv.  797,  107 
NTS  789  (holding  that  a  delivery  of 
goods  to  another,  who  was  to  sell 
them  on  a  oommieslon,  the  proceeds 
to  be  credited  on  notes  of  the  owner 
held  by  the  one  to  whom  the  goods 
were  delivered,  was  not  a  sale  and  de- 
livery of  the  goods  to  him.  resuttinK 
in  an  obligation  to  pay  therefor). 
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a  sale."'  Bat,  if  from  the  whole  agreement  it  ap- 
pears that  it  is  the  intention  o£  the  parties  that 
the  property  is  to  pass  to  the  pOESon  leeeiving  the 
goods  for  a  price  to  be  paid  by  him,  the  transao- 
tion  is  a  sale  or  a  contract  of  sale.^'  It  frequently 


happens,  howerw,  that  a  special  contraet  for  the 
consi|;ttment  of  goods  contains  some  prorisMnis  diar- 
aeteristio  of  shipmrnt  to  a  consignee  as  agent  for 
the  pnipose  of  sale  to  third  persons,  and  of  ship* 
ment  to  a  purchaser  as  the  principal  debtor,  with 


N.  C— Lance  v.  Butler,  1S6  N.  C. 
419.  47  8E  488. 

Oh.— CInolnnatt.  etc.,  R.  Co.  v.  CItl- 
sens'  Nat  Bank,  11  Oh.  ttac.  (Re- 
print) 60,  24  CtncLBul  198  Jrev  on 
other  srounda  11  Oh.  Dec  (Reprint) 
702,  2t  ClncLBul  IB]. 

Okl. — Barteldes  Seed  Co.  v.  Border 
Queen  Mill,  etc..  Co.,  23  Okl.  676,  101 
P  1130. 

Pa. — Keystone  Watch-Case  Co.  v. 
Fourth  St.  Nat.  Bank,  194  Pa.  635, 
45  A  328:  Monjo  v.  French,  163  Pa. 
107,  29  A  907;  Brown  v.  Btlllngton. 
163  Pa.  76.  29  A  901,  43  AmSR  780; 
Hiddleton  V.  Stone,  111  Pa.  589,  4  A 
523;  Deburffhraeve  v.  Autenrleth,  14 
Pa.  Super.  267;  Bridgeport  Organ  Co. 
V.  Ouldln,  3  Pa.  Diet  649;  Susque- 
hanna Boom  Co.  V.  Rovers,  3  Wkly 
NC  478. 

S.  C. — McPherson  v.  Neufler,  46  8. 
C.  U  267. 

Tenn. — ^W.  W.  Kimball  Co.  v.  First 
Nat,  Bank,  1  Tenn.  Ch.  A.  505. 

Tex. — Mllburn  Mfg:.  Co.  v.  Peak,  89 
Tex.  209.  34  8W  102;  Hamilton  v. 
Willing,  73  Tex.  603.  11  3W  843;  Pur- 
low  V.  Qillian,  19  Tex.  260;  Barnes  v. 
Darby,  18  Tex.  Civ.  A.  468,  44  BW 
1029;  Fairbanks  V.  Simpson,  (CIt.  A.) 
28  SW  128. 

Wash, — ^Bilers  Uusie  House  v. 
Archer.  81  Wash.  698.  142  P  463; 
Eilers  Music  House  v.  Vatrbanks.  80 
Wash.  379,  141  P  886. 

52.  Hiddleton  t.  Stone.  Ill  Pa. 
689.  4  A  52S. 

[a]  DaUrerr  to  oiedltor  for  MlSi^ 
Where  a  debtor  delivers  personal 
property  to  his  creditor  to  sell,  to 
pay  himself  with  the  proceeds  and 
to  distribute  the  residue  to  certain 
persons,  the  transaction  Is  not  a  sale 
but  a  bailment  Honrs  v.  Lrf>pei,  36 
La.  Ann.  439. 

53.  U.  S. — In  re  Zephyr  Mercantile 
Co.,  203  Fed.  676;  Coweta  Fertilizer 
Co.  V.  Brown,  163  Fed.  162,  89  CCA 
613;  In  re  Heckathorn,  144  Fed.  499; 
In  re  Welts,  140  Fed.  752;  In  re  Lln- 
forth.  1  F.  Cas.  No.  8,369,  16  Nat 
BankrReg  435,  4  Sawy.  370;  Ex  p. 
Flannagans.  9  F.  Cas.  No.  4,855,  3 
Hughes  264.  13  NatBankrReg  280; 
Nutter  V.  Wheeler,  18  P.  Cas.  No.  10,- 
884,  2  Lowell  346. 

Ala. — Thornton  v.  Cook.  97  Ala.  <S0, 
12  S  403. 

Colo. — Lemp  V.  By  us.  7  Colo.  A.  87, 
42  P  16». 

III.— Peoria  Mfjr.  Co.  v.  LyOn^  161 
IlL  427,  38  NB  661:  House  t.  Beak. 
141  111.  290.  30  NE  1066,  33  AmSR 
307;  Chlckerlng  v.  Bastress,  130  111. 
206,  32  NB  642,  17  AmSR  309;  Hen- 
nis  V.  Manning,  136  111.  A.  406;  Fleet 
V.  Herts,  98  111.  A.  664;  Boehm  v. 
Qriebenow,  78  111.  A.  875;  Peo.  v. 
Midkier,  71  111.  A.  141;  David  Brad- 
ley Mfg.  Co.  V.  Raynor,  70  111.  A. 
639;  Peoria  Mfg.  Co.  v.  Lyons,  65  III. 
A.  41;  Barnes  v.  Morse,  38  111.  A.  274; 
Hadfleld  v.  Berry,  28  111.  A.  S76;  Jor- 
dan V.  Easter.  2  111.  A.  73. 

Ind. — Whitman  Agricultural  Co,  v. 
Hornbrock,  24  Ind.  A.  266,  55  NE  502. 

Iowa. — Henney  Buggy  Co.  v. 
Cathels.  110  Iowa  24,  81  NW  164: 
Alpha  Checkrower  Co.  v.  Bradley,  105 
Iowa  537,  75  NW  369;  Butterick  Pub. 
Co.  V.  Bailey,  105  Iowa  326,  76  NW 
189;  Norwegian  Plow  Co.  v.  Clark, 
102  Iowa  31,  70  NW  808;  Balch  v. 
Ashton,  54  Iowa  123,  6  NW  146;  Cona- 
ble  v.  Lynch,  46  Iowa  84. 

Md. — McGaw  V.  Hanway,  120  Ud. 
197,  200,  87  A  666,  AnnCaslSlSA  601 
(clt  CycJ;  Glbney  v.  Curtis,  61  Hd. 
192:  Albert  v.  Llndau,  46  Md.  334. 

Mich. — De  Krulf  V.  Flleman,  130 
Htch.  12,  80  NW  668;  Henry  Bill  Pub. 
Co.  V.  Dnrsln,  101  Mich.  468.  60  NW 
812:  Aspinwall  litg.  Co.  t.  Johnson, 


97  Mich.  631,  66  NW  932;  Oranlte 
Rooflng  Co.  V.  easier,  82  Mich.  466, 
46  NW  728;  Adrlance  v.  Rutherford. 
67  Mich.  170.  33  NW  718. 

Minn. — Sutton  v.  Baker.  01  Minn. 
1^  07  NW  420;  H.  H.  Babcock  Co.  t. 
Williams,  75  Minn.  147,  77  NW  701. 

Mo. — Chapman  v.  Kerr,  80  Ho.  158; 
Blow  V.  Spear,  43  Mo.  496,  97  AmD 
412;  Packard  Piano  Co.  v.  Williams, 
167  Mo.  A.  516.  161  SW  211;  A.  A. 
Cooper  Wagon,  etc.,  Co.  v.  Wool- 
dridge.  98  Mo.  A.  648,  78  SW  724; 
Blcking  V.  Stevens,  69  Mo.  A.  168. 

Nebr. — Richardson  Drug  Co,  v. 
Oberfelder,  58  Nebr.  822,  80  NW  50; 
Yoder  v,  Haworth,  67  Nebr.  160,  77 
NW  377,  73  AmSR  496;  D,  M.  Os- 
borne Co.  v.  Piano  Mfg.  Co.,  61  Nebr. 
602,  70  NW  1124;  Mack  v.  Drummond 
Tobacco  Co.,  48  Nebr.  897,  67  NW  174. 
58  AmSR  691;  Houck  v.  Linn.  48 
Nebr.  227,  66  NW  1103. 

N.  T.— Peo.  V.  Oluck,  188  N,  T,  167, 
80  NE  1022  [rev  117  App,  Dlv.  432, 
102  NTS  7581:  Weston  v.  Brown,  158 
N.  Y,  860.  63  NE  36  [aft  36  NY8 
6751;  Fish  v,  Benedict  74  N.  T.  613; 
Baldwin  v.  Feder,  135  App.  Div.  97. 
110  NYS  1044;  Smith  v,  Williams.  90 
App.  Div.  507,  86  NTS  606;  Roose- 
velt V.  Nusbaum,  76  App.  Dir.  117,  77 
NTS  467;  Vosbury  v.  UaUoiy.  70  App. 
Div.  247.  76  NYS  480;  Baker  v.  Turn- 
er. 19  App.  DlT.  323,  46  NYS  26;  De- 
pew  V.  Keyser,  10  N.  T.  Super.  336; 
Marsh  v.  WIckham,  14  Johns.  167. 

N.  C.—Keltam  v.  Brown,  112  N.  C. 
461,  17  SE  416. 

N.  D.— Poirier  Mfg.  Co.  v.  KUta,  18 
N.  D.  556,  120  NW  l58. 

Pa. — Braunn  v.  Keally,  146  Pa.  619, 
23  A  389,  28  AmSR  811;  Ruthrauff  v. 
Hagenbuch,  58  Pa,  103;  Com.  v.  Bank- 
er, 38  Pa,  Super,  101  [alT  223  U.  S. 
210.  32  set  38^6  L.  ed.  168];  Seyfert 
V.  Herron.  11  WklyNC  72. 

R.  I. — Brayman  v,  Leslie  IS  B.  L 
521,  17  A  922. 

Tenn. — Atlanta  Guano  Co.  V. 
Phlpps,  (Ch,  A.)  41  SW  1087, 

Tex. — Texas  Brewing  Co.  v.  Tom- 

Eleman,  90  Tex.  877,  38  SW  27:  Dr. 
:och  Vegetable  Tea  Co.  v.  Malone. 
(Civ.  A.)  163  SW  662;  Williams  v. 
Drummond  Tobacco  Co.,  17  Tex.  Civ. 
A.  635,  44  SW  186. 

Utah.— Haarstlck  v.  Fox.  8  Utah 
110,  33  P  261. 

Va.-~HowelI  v.  Boudar,  96  Va.  81S, 
SO  SE  1007;  Arbuckle  V.  Gates,  96  Va. 
802.  30  8E  49«. 

Eng.— Ex  p.  White,  L.  R.  6  Ch.  897 
[app  dism  29  L,  T.  Rep.  N.  8.  78], 

[a]  tsM  seema  te  he  iUsi 

If  the  person  to  whom  the  posses- 
sion of  the  property  is  delivered  gets 
It  by  virtue  of  a  contract  of  pur- 
chase (1.  e.,  gets  It  under  such  cir- 
cumstances that  the  person  parting 
with  the  possession  can  sue  for  the 
purchase  price,  irrespective  of 
whether  the  person  to  whom  the  pos- 
session is  delivered  has  sold  or 
otherwise  disposed  of  the  goods),  the 
contract  is  one  of  conditional  sale, 
notwithstanding  it  may  impose  limi- 
tations upon  the  purchaser's  right  to 
dispose  of  the  property  and  may  re- 
quire a  definite  plan  of  accounting. 
On  the  other  hand,  if  the  effect  of  the 
contract  Is  that  the  property  is  deliv- 
ered from  the  bailor  to  the  bailee 
with  the  understanding  that  ths  title 
Is  to  remain  In  the  bailor,  and  the 
bailee  does  not  assume  Initial  re- 
sponsibility to  pay  the  purchase 
price.  It  is  ordinarily  not  a  condi- 
tional sale,  but  is  a  consignment  al- 
though the  bailee  may  have  the  op- 
tion of  purchasing  the  goods  them- 
selves by  paying  a  stipulated  price, 
or  may  have  a  right  to  sell  them  to 
other  persons  upon  accounting  to  the 


bailor  for  a  stipulated  sum,  and 
though  the  bailee's  compensation  in 
the  matter  may  depend  upon  such 

f roflt  as  he  shall  resllaa  on  ths  dl{- 
sronee  between  the  prloe  at  irhkk 
the  goods  are  consigned  and  tbi 
price  at  which  they  are  sold,  and 
though  the  bailee  may  be  responsi- 
ble to  the  bailor  for  the  value  of 
such  goods  as  he  may  sell  on  credit, 
whether  he  collects  from  the  pur- 
chasers or  not."  McKenzle  v.  Roper 
Wholesale  Grocery  Co.,  S  Oa.  A.  185. 
187,  70  SB  981  [quot  Federal  Rubber 
Co.  V.  King,  12  Oa.  A.  261,  76  SE 
10881. 

[bj  znostratioas. — (1)  A  contract 
providing  that  defendants  were  to 
manufacture  and  sell  a  certain  num- 
ber of  machines  to  plaintltE.  and  that 
plaintiff  was  to  purchase  the  ma- 
chines from  defendants  at  a  sitecifled 
price  and  on  certain  terms,  is  a  con* 
tract  of  sale,  and  not  one  constltot- 
Ing  plaintiff  defendants'  agent  Whit- 
man Agrloaltural  Co.  v.  Hombroi^ 
24  Ind.  A.  366,  66  NB  603.  (2)  Plato- 
tiff,  a  musical  Instrument  manuCu- 
turer,  agreed  to  appoint  defendant 
his  exclusive  agent  In  New  Yoiii,  and 
to  advance  the  necessary  funds  to 
pay  rents  for  the  first  six  months- 
such  sum  to  be  repaid  within  thre« 
months  from  the  date  of  the  advance 
— and  to  consign  on  sale  to  defendant 
the  stock  necessary  to  equip  the 
agency.  Defendant  agreed  to  rent, 
at  his  own  expense,  a  8Uita.ble  apart- 
ment to  employ  the  necessary  as- 
sistance, to  devote  his  time  to  the 
sale  of  plaintiff's  wares,  and  to  pay 
plaintiff  certain  percentages  of  the 
advertised  price  of  the  m erchandlse. 
Defendant  also  agreed  to  make 
monthly  settlements  and  to  remit  for 
all  balances  due  plaintiff,  to  keep  sp 
the  stock  of  Instrnmento,  etc..  by  re- 
ordering as  fast  as  sold,  and  to  pay 
monthly  for  such  Instruments  and 
music  80  reordered,  and  for  all  other 
instruments  and  music  a.t  the  rate 
specified.  It  was  held  that  the  con- 
tract was  for  the  sale  of  goods  oa 
credit;  that  it  did  not  create  a  fldo- 
clary  relation  between  the  partlea: 
and  that  such  construction  was  ntrt 
changed  by  a  subsequent  writing  br 
which  defendant  acknowledged  bis 
Indebtedness  to  plaintiff  in  payment 
for  musical  instruments,  etc.  whldi 
he  promised  to  pay  In  specllM 
monthly  Installmenta,  authorixiKt 
plaintiff,  in  case  of  failure,  to  Insti- 
tute such  legal  proceedtnca  agalMt 
him  as  the  circumstances  might  war- 
rant. Conn  v.  Chambers.  128  Aiw. 
Dir.  298,  107  NYS  »7«  JaS  »6  N.  T. 
638  mem,  88  NB  1117  mem].  (3) 
Where  a  foreign  Arm  agreed  to  sell 
all  the  goods  which  it  manufoctur«d 
for  the  United  States  through  a«- 
fendants,  and  to  pay  them  for  their 
services  a  commission  on  all  sales 
not  made  from  stock,  wbether  sark 
sales  were  made  by  defendants  or 
such  Arm;  and  on  all  sales  made  bj 
defendants  In  their  own  name  ina 
stock  kept  by  such  Arm  In  the  Tnlied 
States  for  their  account,  defendants 
were,  in  addition  to  the  commissi 
to  deduct  Ave  per  cent  on  the  Invotn 
price  of  the  goods,  the  sales  on  vhid) 
such  Ave  per  cent  was  allowed  v«rted 
the  title  to  such  goods  in  defendants 
as  buyers,  and  were  not  ordinary 
sales  on  commission.  Verelnigte  Plit- 
sel-Fabrlken  v.  Rogers.  52  App.  Di?. 
629.  66  NYS  478,  31  NTCivProc  JT. 
(4)  A  contract  by  which  a  mannfsc- 
turer  appointed  a  Arm  "special  seU- 
Ing  factors"  to  handle  his  goods;  as* 
der  which  all  goods  conslEned  wen 
to  remain  the  property  ox^ the  eoa- 
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power  to  diqMse  of  the  goods  as  bis  own.**  In  gen- 
eral provisions  that  the  conBignee  shall,  on  reeeipt 
of  the  goods,  or  at  some  stated  time  or  times  there- 
after, pay  for  all  goods  received,  whether  sold  or 
Dot,  and  that  he  may  sell  to  whom  he  will,  at  what 
{ffiee,  uid  on  what  terms  he  will,  are  eharaeteristic 


of  a  eontraet  of  sale,"  whatever  terms  may  he  used 
in  deserihing  it."*  ii  it  appears  that  possession  of 
property  has  been  transferred,  hnt  that  a  naked 
title  has  been  reserved  merely  to  aecnre  payment 
of  the  price,  the  contract  is  a  sale,  although  in  the 
agreement  it  may  be  called  an  agency."'    On  the 


alsnor  nntU  sold  at  prices  fixed  by 
Um.  the  conslvnees  to  protect  the 
eonilcnoT  from  decline  In  price  and 
to  have  the  twneflt  of  any  advance 
and  wbtch  required  the  consignees 
to  remit  for  all  Koods  consigned  at 
the  end  of  sixty  days,  whether  sold 
or  not,  and  whether  collected  for  or 
not;  and  which  did  not  require  any 
report  of  sales.  In  so  far  as  it  aftects 
the  rights  of  third  persons,  la  a  con- 
tract of  sale,  and  not  of  agency. 
Arbuckle  v.  KlrkpatHck.  98  Tenn.  22X. 
39  8W  S,  CO  AmSR  8G4,  36  LRA  285. 
To  same  effect  Snelllng  v.  Arbuckle, 
104  Qa  362,  SO  SE  863;  Arbuckle  V. 
Gates,  95  Va.  802,  30  SE  496. 

64.  U.  8. — Peale  v.  Marlon  Coal 
Co.,  190  Fed.  S7S. 

La.— Woodworth  v.  Wllaon,  11  Ia. 
Ann.  402. 

Pa.r— Seyfert  v.  Herron,  11  WklyNC 
72. 

Tenn.— Arbuckle  v.  Klrkpatrlck,  98 
Tenn.  221,  S2  8W  S.  80  AmSR8S4, 
Se  liRA  285. 

Wis.— WUllams  Uower,  etc.,  Co.  v. 
Baynor,  28  Wis.  119. 

"Though  the  distinction  Is  usually 
plain  and  simple  the  authorities  are 
full  of  Ulustratlona  of  bow  difficult 
the  application  may  t>e,  because  the 
same  contract  contains  some  provi- 
sions characteristic  of  each."  McOaw 
V.  Hanway.  120  Md.  197,  200,  87  A 
ess.  AnnCaal916A  601. 

[a]    CoBtraets  lield  to  bo  salM,  al- 
though having  some  of  the  marks  of 
agency  see  In  re  Carpenter,  125  Fed. 
8S1:  Sazlehner  v.  Slsner,  etc.,  Co.,  88 
Fed.  61:  Kk  p.  Flannagans,  9  F.  Cas. 
No.  4.856,  2  Hughes  264.  12  NatBankr 
Res  220:  In  re  Unforth,  16  F.  Cas. 
No.  8,269.  4  Sawy.  STO.  16  NatBankr 
Res  4S6;  Nutter  v.  Wheeler,  18  F. 
cas.  No.  10,384.  2  Lowell  246;  Elgin 
First  Nat  Bank  v.  Schween,  127  III. 
573,  20  NB  681.  11  AmSR  174;  Mtaa. 
Powder  Co.  v.  Hildebrand,  137  Ind. 
462.   87  NB  136,  46  AmSR  194  and 
note:  Norwegian  Plow  Co.  v.  Clark, 
102  Iowa  31;  70  NW  808  [dlat  Bayllss 
V.    Davts,   47   Iowa  840] ;   Keene  v. 
X>emelman,  173  Mass.  17,  61  NB  188; 
Asplnwall  Mfg.  Co.  v.  Johnson,  97 
Mich.  631.  66  NW  932;  Roosevelt  v. 
Nusbaum,  76  App.  Dlv.  117,  77  NTS 
457;   Russell  v.  McSwegan,  84  NYB 
'    614;  Arbuckle  v.  Klrkpatrlck.  98  Tenn. 
221  39  SW  3,  60  AmSR  864,  36  LRA 
28S:  Columbia  Carriage  Co.  v.  Hatch, 
19  Tex.  Civ.  A.  120,  47  8W  288;  Wil- 
liams V.  Drummond  Tobaeoo  Co..  17 
Tex.  Civ.  A.  63S,  44  SW  185;  Arbuckle 
V.  Oates,  96  Va.  802,  30  SE  496;  Ex  p. 
White,  L.  R.  6  Ch.  397  [app  dlam  29 
X*.  T.  Rep.  N.  S.  78]  (a  leading  case 
on  this  subject). 

f bl    Oontraota  held  to  oonstltute 
iMbllmsnts    or  agenoles^ — Sturm  v. 
Boker,  160  U.  8. Tl2,  14  SCt  99.  37  L. 
«d.  1093:  WlUcox.  etc.,  Sewlng-Mach. 
Co.   V.  Ewing,  141  U.  S.  627,  12  SCt 
94,   35  L.  ed.  882;  Metropolitan  Nat. 
Bank  v.  Benedict  Co.,  74  Fed.  182,  20 
CCA  377;  Ltndsey  Lumber  Co.  v.  Ma- 
son. 165  Ala.  194.  61  S  760;  Taylor  v. 
Burns.  8  Arts.  462,  76  P  622;  Robln- 
aon  V.  Baaton,  98  Cat.  80.  28  P  79«,  27 
AjnSR  167;  Holleman  v.  Bradley  Per- 
tlllxer  Co..  106  Oa.  166.  22  SB  82:  X>x- 
g^stsL  Nat.  Bank  v.  Goodyear,  90  (3a. 
711,  1*  SE  262;  Lenz  v.  Harrison.  148 
III.    698,  36  NB  667;  Burton  v.  Oood- 
speea,  69  111.  237:  Norton  v.  Helick, 
97   lo-wa  564,  66  NW  780;  Thompson 
v-.    Barnum,  49  Iowa  392;  Bayllss  v. 
I>a.-vis,  47  Iowa  840;  Conable  v.  Lynch, 
45    lo-wa  84;  Crocker  v.  Brown,  40 
Iowa   144:  Mollne  Plow  Co.  v.  Rod- 
^rm,  S2  Kan.  742,  27  P  111.  42  AmSR 


317;  Com.  v.  Parlin,  etc.,  Co_  118  Ky. 
168.  80  8W  791,  26  KyL  58;  l^mbeth 
Rope  Co.  V.  Brlgham,  170'HasB.  618, 
49  NE  1022;  Dlttmar  v.  Norman,  118 
Mass.  319;  Walker  v.  Butterick,  106 
Mass.  237;  E3drldge  v.  Benson,  7 
Cuah.  (Mass.)  483;  Dewes  Brewery 
Co.  v.  Merritt,  82  Mich.  198.  46  NW 
379,  9  LRA  270;  Osborne  v.  josselyn, 
92  Minn.  266,  99  NW  890;  Denney  v. 
Wheelwright,  60  Miss.  733;  National 
Cordage  Co.  v.  Sims,  44  Nebr.  148,  62 
NW  614;  Chllds  v.  Waterloo  Wagon 
Co.,  87  App.  Mv.  242.  67  NTS  620  [aff 
167  N.  T.  576  mem,  60  NE  1108  mem]; 
Matter  of  Chambers,  17  App.  Div.  840, 
45  NTS  264;  Wight  v.  Wood,  67  Barb. 
(N.  Y.)  471;  Daly  v.  Stetson.  54  N.  Y. 
Super.  202;  Lance  v.  Butler,  135  N.  C. 
419,  47  SE  488;  Keystone  Watch  Case 
Co.  V.  Fourth  St.  Nat.  Bank,  194  Pa. 
536,  46  A  228;  Brown  v.  Bllllngton. 
163  Pa,  76,  29  A  904.  48  AmSR  780; 
Balderaton  v.  National  Rubber  Co., 
18  R.  I.  22%  27  A  S07,  49  AmSR  772; 
Wright  V.  Calhoun,  19  Tex.  412; 
Barnes  v.  Darby,  18  Tex.  Civ.  A.  468, 
44  8W  1029;  Monitor  Mfg.  Co.  v. 
Jones,  98  Wis.  619.  72  NW  44;  Wil- 
liams Mower,  etc.,  Co.  v.  Raynor,  28 
Wla  119. 

S5.  Ex  p.  Flannagans,  9  F.  Cas. 
No.  4.865,  2  Hughes  264,  12  NatBankr 
Reg  230;  In  re  Llnforth,  15  F.  Cas. 
No.  8.369,  4  Sawy.  370.  16  NatBankr 
Reg  485  (where  goods  were  to  be 
furnished  at  a  fixed  price,  and  the 
consignee  was  to  pay  all  freight  and 
other  charges,  was  to  have  the  right 
to  sell  as  he  chose  for  what  prioes  he 
pleased,  and  was  to  pay  at  a  ftxed 
time  for  all  goods  sold  without  ren- 
dering an  account  of  sales) ;  Augusta 
Nat.  Bank  v.  Ooodyear,  to  Qa.  711. 
16  SE  962;  Columbia  Carrtage  Co.  v. 
Hatch.  19  Tex.  Civ,  A.  120,  47  SW 
288. 

[a]  Vh*  mere  WMd  "ooaslgBee'' 
does  BOt  meaa  a  sale  by  one  or  a 

purchase  by  the  other.  The  Invoice 
Is  not  a  bill  of  sale,  nor  evidence  of 
a  sale.  Sturm  v.  Boker.  160  U.  S. 
312,  14  SCt  99,  87  L.  ed.  1098. 

[b]  Xewever,  a  clause  providing 
that  the  final  payment  for  any  con- 
signment shall  be  made  within  twelve 
months  of  shipment  was  held  in  Lens 
V.  Harrison,  148  111.  698,  36  NE  567, 
not  to  create  a  sale,  but  to  be  Incor- 
porated In  the  contract  to  compel  the 
agent  promptly  to  sell  and  report 
sales. 

[c]  OptiM  to  tar  or  BrtL— (1)  A 

eontraet  that  requires  the  consignee 
to  pay  for  unsold  goods  at  a  stated 
time  Is  a  contract  of  sale  and  not  of 
agency,  even  though  the  consignor 
reserves  the  right  to  exercise  an  op- 
tion not  to  sell  at  that  time,  but  to 
require  the  consignee  to  store  the 
goods  as  the  property  of  the  con- 
signor. But  where  the  contract  pro- 
vldes  that  goods  unsold  in  the  hands 
of  the  consignee  at  a  certain  date  are 
to  be  settled  for  or  stored,  free  of 
charge,  as  the  property  of  the  con- 
signor until  another  season,  settle- 
ment to  be  at  the  option  of  the  con- 
signor, the  title  does  not  pass  until 
sales  are  made  or  the  option  U  ex- 
ercised, and  the  relation  is  one  of 
agency.  Moline  Plow  Co.  v.  Rodgers, 
62  Kan.  748,  37  P  111,  42  AmSR  817. 
(2)  The  contract  may  be  one  of 
agency  and  not  of  sale,  although  the 
consignor  retains  the  option  to  re- 
quire the  consignee  at  the  close  of  a 
year  to  purchase  unsold  machines  or 
to  retain  them  as  agent  or  bailee  to 
sell.  Williams  Mower,  eta,  Co.  t. 
Raynor,  38  Wis.  119. 


66.  Holbert  v.  Keller.  161  Iowa 
728,  142  NW  962,  967  (where  the 
court  said:  "Cases  are  also  to  be 
found  in  which  the  courts  have  en- 
deavored to  make  the  distinction  turn 
upon  the  presence  or  absence  of  some 
particular  contract  provision,  but  It 
may  safely  be  said  that  none  of  them 
lays  down  a  rule  or  establishes  a  test 
which  is  universally  applicable");  Ar- 
buckle V.  Klrkpatrlck,  98  Tenn.  221, 
29  SW  8,  60  AmSR  854.  36  LRA  286; 
Williams  V,  Drummond  Tobacco  Co., 
17  Tex.  Civ.  A.  635,  44  SW  185:  Ar- 
buckle V.  Oates.  95  Va.  802,  20  SE  496. 

"There  Is  no  particular  magic  in 
the  term  'consigned'  or  'consigned  ac- 
count.' In  a  sense  all  goods  shipped 
to  another  are  consigned  to  him.  The 
question  is  what  was  the  inherent 
character  of  the  transaction,  which 
depends  upon  the  purpose  of  it.  Were 
the  goods  put  in  the  hands  of  the  one 
party  by  the  other,  to  be  sold  for  him 
and  on  his  account,  creating  the  re- 
lation of  principal  aAd  factor;  or 
were  they  turned  over  to  such  party, 
to  be  treated  and  disposed  of  as  his 
own.  being  responsible  to  the  other 
simply  for  the  price?  In  the  one  case 
we  have  a  trust  or  bailment,  the 
goods  throughout  being  those  of  the 
consignor  or  principal,  as  well  as  the 
moneys  received  for  them.  In  the 
other  there  Is  a  sale;  the  superadded 
condition,  sometimes  appearing,  that 
the  title  shall  not  pass  untU  the 
goods  are  paid  for,  amounting  to 
nothing  as  a  restriction  upon  It.*^  In 
re  Wells,  140  Fed.  762. 

"Even  where  the  terms  'buy'  and 
'sell'  are  employed,  if  the  person  re- 
ceiving the  property  takes  It  under 
burdens  or  eondltlona  inconsistent 
with  the  Idea  of  ownership  on  his 
part.  It  may  still  be  held  a  contract 
of  agency.  Wllloox,  etc.,  Sewing- 
Mach.  Co.  V.  Bwing,  141  U.  S.  627, 
12  SCt  94.  26  L.  ed.  882 ;  Os- 
borne V.  Josselyn,  92  Minn.  266,  99 
NW  890.  Where  a  defendant  received 
cattle  from  another  person  to  care 
for,  feed,  and  sell  the  same,  taking 
the  risk  of  all  losses  and  accepting 
as.  hla  compensation  the  profit  to 
be  made  In  selling  them  at  prices 
in  excess  of  a  stated  amount  named 
In  the  contract.  It  was  held  a  con- 
tract of  agency  and  not  of  sale. 
Union  Stock-Yards,  etc..  Co.  v.  West- 
ern Land.  etc..  Co.,  69  Fed.  49.  7 
CCA  660.  Nor  la  the  fact  that  the 
consignee  agrees  to  advance  the  price 
of  the  property  in  money  or  In  his 
own  notes  conclasive  evidence  of  a 
sale  Instead  of  a  consignment  for 
sale.  Bayllss  v.  Davis,  47  Iowa  240. 
A  consignee  may  by  the  terms  of  his 
agreement  be  the  agent  of  the  con- 
signor until  the  goods  are  sold  and 
then  as  between  himself  and  the  con- 
signor become  the  principal  debtor 
for  the  thing  sold  without  changing 
the  character  of  the  transaction  as 
one  of  consignment  and  not  of  sale. 
Nutter  V,  Wheeler.  18  P.  Cas.  No.  10,- 
884,  2  Lowell  846."  Holbert  v.  Keller. 
161  Iowa  728,  142  NW  962,  967. 

6T.  In  re  Carpenter,  125  Fed.  831 
(holding  that  a  contract  which  pro- 
vided that  "all  goods  received  under 
this  contract  .  .  .  shall  be  .  .  .  held 
by  US,  as  the  agents  or'  the  seller 
creates  not  an  agency  but  a  sale,  it 
appearing  that  the  consignee  agreed 
to  give  his  note  for  all  goods  shipped, 
on  receipt  of  the  Invoice);  National 
Cordage  Co.  v.  Sims,  44  Nebr.  148,  62 
NW  614;  Forrest  v.  Nelson.  102  Pa. 
481;  Thompson  t.  Parst.  24  Pa. 
176. 
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other  hand,  provisions  that  title  ia  to  remain  in 
the  oonaignor,<^^  that  unsold  property  is  to  be  re- 
tuined,'*'  and  that  the  consignee  shaU  pay  the  pro- 
ceeds of  sales  to  the  consignor***  are  characteris- 
tic of  agency,  even  though,  aa  in  a  del  credere 
agency,  the  agent  guarantees  payment."^  The  ab- 
sence of  a  limitation  on  the  price  at  which  goods 
may  be  sold  by  a  consignee  who  has  to  account  to 
bis  consignor  at  a  fixed  price  will  not  transform  an 
agreement  made  in  good  faith,  and  clearly  intended 
by  both  parties  to  1m  one  of  agency,  into  a  contract 
sale.*'  Where,  by  the  terms  of  the  contract,  the 
owner  or  consignor  retains  the  right  to  demand  the 
return  of  the  prc^)erty  at  any  time  without  default 
on  the  part  of  the  person  to  whom  it  is  delivered, 
the  transaction  is  properly  one  of  bailment  or 
agency,  and  not  of  sale.*'  The  fact  that  goods  are 
bUled  to  a  pwty  as  though  a  sale  had  been  made 
ia  of  more  or  less  persuasive  force,  although  not 
conclusive  that  the  transaction  was  a  sale  and  not 
a  bailment.'*  The  contract  may  be  one  of  agency, 
although  the  'f^:ent  is  to  find  his  compensation  in 
the  discount  allowed  him  by  the  principal  from  the 
usual  price,'"  or  in  the  advance  he  may  be  able  to 


seeura  from  third  persons  above  the  prineipil's 
price  to  him;*"  or,  it  would  seem,  even  tbongfi  iht 
contract  provides  no  compensation  at  all  for  the 
agent."  Not  all  the  cases  can  be  reconciled.  Some 
contracts  seem  to  have  been  intentionally  so  dravn 
as  to  enable  the  consignor  of  goods  to  treat  the 
contract  as  either  sale  or  agency,  or  both,  aa  mi^ 
suit  his  purpose.*"  However  such  contract  may  be 
regarded  as  between  the  parties,  the  eonrts  wiS 
endeavor  so  to  construe  it  as  to  protect  the  ri^ts 
of  others  and  save  them  from  prejudice  faeeanse 
of  the  uncertain  or  contradictory  terms  of  the 
contract.**  To  make  a  sale  and  at  the  aame  time 
to  constitute  the  buyer  simply  an  agent  of  the 
seller  to  hold  the  property  until  it  ia  paid  for  is 
an  attempt  to  accomplish  what  cannot  be  done. 
The  two  things  are  incompatible  and  cannot  eo- 
exist.^**  It  is  possible,  however,  to  create  1^  one 
contract  a  relation  of  ^ncy  which  is  to  be  changed 
by  the  fulfillment  of  given  ccmditions  or  by  the  ex- 
ercise  of  an  option  by  one  of  the  partiea  into  a 
conditional  or  abatrinte  ssle.^'  In  such  eases  on  th« 
fulfillment  of  the  condition*'  or  the  exercise  of 
the  option  "  title  at  once  passes  to  the  agent ;  and 


08.  U.  8. — Butler  Bros.  Sho«  Co. 
V.  U.  a  Rubber  Co.,  156  Fed.  1.  84 
CCA  167. 

Xjens  V.  Barrison.  148  111.  S», 
86  NB  567. 

Kan. — ^McKlnney  v.  Grant,  76  Kan. 

778.  93  P  180. 

Md. — Sturtevant  Co.  v.  Cumberland. 
106  Hd.  587,  68  A  8&1. 

Tex.~Colnmbia  Carriage  Co.  v. 
Hatch,  1»  Tex.  Civ.  A.  120,  47  SW  288. 

Wis. — Williams  Mower,  etc.,  Co.  v. 
Raynor.  S8  Wis.  119. 

69.  McKinney  v.  Grant.  76  Kan. 
770,  93  F  180;  Eldridge  v.  Benson,  7 
Cnab.  (Mass.)  483  (where  A  agreed 
with  B  to  furnish  certain  books  at 
a  certain  price  to  such  good  and  re- 
sponsible persons  as  B  should  desig- 
nate to  act  aa  agents  for  the  sale  of 
the  books,  supplying  their  orders,  re- 
ceiving tneir  remittances,  and  plac- 
ing all  money  so  received,  above  the 
amount  of  the  price  agreed  on,  to  the 
credit  of  B;  and  at  the  dose  of  the 
labors  of  such  agents  to  receive  all 
the  books  returned  by  them  uninjured 
and  to  credit  the  same  at  the  cost 
price  to  B;  and  B  on  his  part  guaran- 
teed to  A  the  security  and  full  pay- 
ment of  the  stipulated  price  for  all 
books  so  furnished;  and  It  was  held 
that  the  contract  between  A  and  B 
was  that  of  principal  and  agent,  and 
not  that  of  buyer  and  seller,  and  that 
books  furnished  under  the  contract 
to  the  agents  designated  by  B  did  not 
become  B's  property);  Columbia  Car- 
riage Co.  V.  Hatch,  19  Tex.  Ctv.  A. 
120.  47  SW  268. 

•0.  U.  8. — Butler  Bros.  Shoe  Co. 
T.  V.  S.  Rubber  Co.,  150  Fed.  1,  84 
CCA  167. 

Oa. — Augusta  Nat.  Bank  v.  Qood- 
year.  60  Qa..  711,  Ifl  SB  968. 

Kan. — McKinney  t.  Orant,  76  Kan. 

779,  98  P  180. 

N.  Y. — Csesar  Mlsch  Incorporation 
V.  Hoshelm,  123  App.  Dlv.  107 
NTS  1092. 

Wis. — Williams  Mower,  etc  Co.  v. 
Raynor,  88  Wis.  1,19. 

ei.  Willcox,  etc..  Sewing  Mach. 
Co.  V.  Ewing,  141  U.  S.  827,  12  SCt 
94,  36  L.  ed.  882;  Butler  Bros.  Shoe 
Co.  V.  U.  S.  Rubber  Co.,  166  Fed.  1,  84 
CCA  167;  Lambeth  Rope  Co.  v.  Brig- 
bam,  170  Mass.  518,  49  NE  1022; 
Audenrled  v.  Betttiey,  8  Allen 
(Mass.)  802. 

Bel  oredeire  affeav  see  Factors  [19 
Cyc  1831. 

ea.  Harris  v.  Coe,  71  Conn.  157, 
41  A  552;  Johnson  v.  Allen.  70  Oonn. 
738,  40  A  1056. 


63;  In  re  Flanders,  134  Fed.  660, 
6?  CCA  484:  Holbert  v.  Keller,  161 
Iowa  723.  142  NW  962  (where  the 
court  said  that  this  la  "perhaps  the 
most  usual  and  most  reasonable 
rule"):  flturterant  Co.  v.  Cumberland. 
106  Hd.  687,  68  A  351,  14  AnnCas 
675;  Langley  v.  Kahnert,  36  Can.  S. 
C.  897.  But  see  McKensle  v.  Roper 
Wholesale  Grocery  Co..  9  Oa.  A.  185, 
188,  70  981  (where  the  ootirt  said: 
"The  fact  that  the  bailor  has  a  right 
to  rescind  the  contract  and  take  t>ack 
bis  goods  with  or  without  legal  proo- 
esB  18  not  a  test;  for,  where  the  par- 
ties so  stipulate,  the  sale  may  be 
rescinded  for  the  breach  of  a  condi- 
tion subsequent,  and  In  conditional 
sales  this  is  essentially  so,  and,  of 
course,  an  agency  can  ordinarily  be 
revoked"). 

64.    In  re  Wood,  140  Fed.  964. 

66.  Wlllcox,  etc.  Sewing  Mseh. 
Co.  V.  Ewlng.  141  U.  B.  627.  12  SCt 
94,  25  U  ed.  882;  Cannon  Coal  Co.  v. 
Tagmrt,  1  Colo.  A.  60,  27  P  228. 

[a]  Oa  «M  wmtraty  the  fact  that 
such  a  discount  is  allowed  is  not  con- 
clusive of  the  fact  of  agency.  Nagle 
V.  McNorton,  66  Miss.  197.  3  B  <E0; 
Vereinlgte  Plnael-Fabriken  v.  Rogers, 
52  App.  Dlv.  529,  S6  NTS  478,  31  NT 
ClvProc  37;  Com.  v.  Banker,  38  Pa. 
Super.  101  [aft  222  U.  S.  210,  32  SCt 
38,  56  L.  ed.  168];  Seyfert  v.  Herron, 
11  WklyNC  (Peu)  72. 

66.  U.  S. — BuUer  Bros.  Shoe  C^.  v. 
U.  8.  Rubber  Co.,  156  Fed.  1,  84  CCA 
167. 

Oa. — ^Augusta  Nat.  Bank  v.  Oood- 
year,  90  Oa.  711.  16  SB. 962. 

Iowa. — Holbert  v.  Keller,  161  Iowa 
723,  142  NW  962. 

Md. — Sturtevant  Co.  v.  Cumberland, 
106  Md.  587,  68  A  361  (holding  that 
the  fact  that  goods  are  consigned  for 
sale  with  the  provision  that  the  fac- 
tor may  retain,  on  a  sale  of  the  prop- 
erty, all  the  money  in  excess  of  the 
Invoice  price  does  not  destroy  the  re- 
lation of  factor  and  principal,  and 
render  the  transaction  a  conditional 
sale). 

Mass. — Lambeth  Rope  Co.  v.  Brig- 
ham,  170  Mass.  618,  49  NB  1032. 

Mo. — Packard  Piano  Co.  v.  Wil- 
liams, 167  Mo.  A.  515,  151  SW  211. 

67.  Miller  v.  Louisville,  etc.,  R. 
Co.,  S3  Ala.  274.  4  8  842,  3  AmSR  722 
(where  it  appeared  not  only  that  the 
contract  made  no  provision  for  com- 
pensation to  the  agent,  but  that  the 
agent  paid  Ave  thousand  dollars  for 
the  option  to  buy.  this  to  be  apidled 
on  the  purchase  price,  and  the  sale 


to  be  at  not  less  than  Ave  faandred 
thousand  dollars;  and  the  oourt  held 
that.  If  more  was  secured.  It  would 
belong  not  to  the  agent  aa  compensa- 
tion, bat  to  the  principal). 

68.  Snelltng  V.  ArbuekleL  104  Oa. 
262,  30  SB  868;  Arbuckl*  t.  Klrk- 
patrlck.  98  Tenn.  221.  39  8W  S.  66 
AmSR  854.  86  LRA  285. 

es.  Lens  v.  Harrison,  148  HI.  598, 
26  NS  667;  Chlckerlng  v.  Bastresa, 
180  III.  206,  22  urn  642,  17  AmSR 
309;  BayllBS  v.  Davis,  47  lowm  340; 
Arbuckle  v.  Klritpatrlck.  98  Tenn.  221, 
39  SW  8,  60  AmSR  854,  26  LRA  2S$. 

[a]  Xowaver,  the  law  wtn  Mt 
overzUe  the  wlU  of  the  pnctlw  in  the 
construction  of  their  own  contracts 
for  the  benefit  of  a  third  persen 
whose  Interests  are  not  aifaeted 
thereby,  or  who  acquired  his  Interast 
with  full  knowledge  of  what  the  par- 
ties conceded  and  agreed  was  Uietr 
contract  Metropolitan  Nat.  Bank  v. 
Benedict  Co.,  74  Fed.  183,  SO  CCA 
877. 

TO^  In  re  Heckathorn.  144  Fed.  499. 
501  (where  the  court  said:  "As  In  ss 
many  cases  which  come  up  where 
dealings  are  had  with  a  person  ai 
limited  means  and  meager  tu^lt.  the 
transaction  here  has  the  appea.raDc« 
on  its  face  of  seeking  to  have  the  ad- 
vantage of  a  sale  and  at  the  aame 
time  retaining  the  security  of  a.  bail- 
ment. This  Is  a  difficult  thine  to  de^ 
and  we  need  not  be  surprised  If  the 
petitioners  have  not  been  more  sac- 
cessful  than  have  others"):  Arbv^le 
V.  Gates,  95  Va.  802,  30  SB  4K. 

71.  .^tna  Powder  Co.  v.  mde- 
brand.  137  Ind.  462.  27  NB  ISS.  45 
AmSR  194;  Forrest  v.  Nrtscm.  148  Pa. 
481  (where  It  was  held  that  a 
ent  sale  and  delivery  of  propenj 
coupled  with  an  agreement  that  tbe 
title  shall  not  vest  until  the  price  Is 
paid  Is  quite  different  from  a  present 
delivery  coupled  with  an  option  to 
purchase,  the  title  meantime  remain- 
ing In  the  first  party;  tbe  former  to 
a  sale,  the  latter  becomes  such  only 
when  tbe  option  is  exercised).  See 
also  Nutter  v.  Wheeler.  18  P,  Cm».  No. 
10.384,  2  Lowell  346  (holding  that  a 
consignee  may,  by  the  terms  of  hi* 
agency,  be  the  agent  of  the  c 
signer  until  the  consigned  KOOda 
sold,  and  when  they  are  sold,  beet 
the  purchaser  as  between  hiiMTty 
and  the  oonslgnor). 

n.  ^na  Powder  Go.  t.  HUdt- 
brand,  127  Ind.  468,  87  KS  186,  45 
AmSR  194. 

T8.   MolliM  Flow  Co.  T.  Bodcm 


For  lalar  caiea,  daTtitvuMrt*  and  ohaagM  In  the  law  see  comulatlve  Annotatfona,  same  title,  pace  and  not*  nnmber. 
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this  ia  80  even  tiunigfa  he  may  not  have  pud  for 
the  goods  aa  the  eontraot  provides^  vhere  payment 
of  the  priee  ie  not  made  a  condition  precedent  to 
the  passing  of  title.^^  In  all  these  transaetions  the 
eootrolling  question  in  every  case  is  what  was  the 
intent  of  the  parties  ''^  as  it  may  be  gathered,  not 
from  chance  words  or  names  used  in  describing  the 
relation/"  but  as  it  is  evidenced  by  a  consideration 
of  the  entire  instrument "  and  the  circnm- 


stanees  summnding  itJ' 

{%  8]  OpttMu  to  Boy  and  OontractB  of  Sale 
or  Retnni.  Where  property  is  delivered  to  an- 
other who  is  given  an  option  to  buy  in  case  he  so 
desires,  the  transaction  is  a  bailment  and  not  a 
sale/"  or  a  conditional  8ale.^°  Transactions  of 
this  character  are  to  be  distinguished  from  eon- 
tracts  known  as  contracts  of  "sale  or  return/* 
wherein  a  purchaser  of  property  is  given  an  option 


6S  Kan.  74},  S7  P  111.  41  AmSR 
817. 

7<  ^na  Powder  Co.  v.  Hilde- 
brand.  137  Ind.  462,  37  NE  136,  45 
AmSR  194;  Norwegian  Plow  Co.  v. 
Clark,  102  Iowa  31,  70  NW  808  (where 
the  court  said  that  the  fact  that  the 
constsnor  had  failed  to  exact  com- 
pllance  with  the  contract  by  the  con* 
algmee  would  not  chance  the  nature 
of  the  transaction). 

[a1  BlMtloA  of  TMnettlMb— In  Mo- 
llne  Flow  Co.  v.  Rodgera,  53  Kan.  743, 
87  P  111,  42  AmSR  317,  It  appeared 
that  the  consignors,  when  their  agent 
absconded,  had  a  right  under  the  con- 
tract to  demand  a  return  of  the  un- 
sold goods  or  to  treat  the  seaaon  as 
closed  and  sue  for  the  price  of  the 
goods  whether  sold  by  the  agent  or 
remaining  In  his  possession  unsold. 
With  knowledge  of  the  material 
facts,  the  consignors  elected  to  sue 
for  the  price,  and  It  was  held  that 
they  could  not  thereafter  abandon 
their  first  election  and  choose  the  op- 
posite remedy.  See  generally  Klec- 
tlon  of  Remedies  [IS  Cyc  251], 

75.  Arbuckle  v.  Gates,  95  Va.  802, 
30  SB  496:  Monitor  Mfg.  Co.  v.  Jones, 
96  Wla.  619.  72  NW  44;  Williama 
Mower,  etc.,  Co.  T.  Raynor,  S8  Wis. 
119. 

76.  Peek  V.  Helm.  127  Pa.  600,  17 
A  984,  14  AmSR  866:  Texas  Brewing 
Co.  V.  Anderson,  {Tex.  Civ.  A.)  40 
SW  737;  Ex  p.  White,  L.  R.  6  Ch.  397 
[app  dism  29  L.  T.  Rep.  N.  S.  7S]; 
Towle  V.  White,  29  L.  T.  Rep.  N.  S. 
78. 

77.  Taylor  v.  Burns,  8  Arlx.  463, 
467,  76  P  623  [afC  203  U.  S.  120,  27 
set  40,  51  L.  ed.  116]  (where  the 
court  said:  "It  Is  a  settled  rule  of 
construction  of  Instruments  of  this 
character  that  the  Intention  of  the 
parties  must  govern,  as  this  intention 
Is  evidenced  by  a  consideration  of  the 
entire  Instrument  .  .  .>  [and]  not  that 
particular  words  may  be  tsolatedly 
considered,  but  that  the  whole  con- 
tract must  be  brought  Into  view  and 
Interpreted  with  reference  to  the  na- 
ture of  the  obligation  between  the 
parties,  and  the  intention  which  they 
have  manifested  In  forming  them"); 
Osborne  v.  Josselyn,  92  Minn.  266,  99 
NW  890. 

78.  Ill — Burton  v.  Ooodspeed.  69 
111.  237. 

La. — Woodworth  Wilson,  11  La. 
Ann.  402. 

Pa. — Thompson  v.  Paret,  94  Pa.  275. 

"W.  Va. — Barnes  Safe,  etc.,  Co.  v. 
Bloch  Bros.  Tobacco  Co.,  38  W.  Va. 
158,  18  SB  482,  45  AmSR  846,  22  LRA 
S&O. 

Eng. — Livingstone  v.  Ross,  [1901] 
A-  C.  327. 

See  however  Norton  v.  Mellck,  97 
Iowa  564,  S66.  66  NW  780  (where  the 
court  declined  to  consider  the  claim 
that  there  was  a  sale  when  the  con-' 
tract  expressly  stated  that  the  trans- 
action was  not  a  sale,  but  "that  the 
title,  ownership,  and  right  of  posses- 
sion of  said  property  shall  be  In  Wil- 
lis Norton  &  Co.,  until  the  same  shall 
be  paid  for  in  full."  "The  real  in- 
quiry is,"  said  the  court,  "what  was 
the  intention  of  the  parties  to  the 
contract?  And  that  Intention  must 
prevail,  and  when  It  Is  plainly  and 
unequivocally  expressed  In  the  wrlt- 
inar  that  it  is  en  agency,  and  not  a 
saXe,  and  the  title  does  not  pass,  there 
IB'  no  room  for  constmctlon."  This 


language  cannot  be  accepted  as  an 
accurate  statement  of  the  law  unless 
It  is  read  with  the  limitations  already 
noticed). 

"To  the  agreement  there  must  be 
applied  the  familiar  rules  of  con- 
struction, all  of  which  are  subordi- 
nate to  the  leading  principle,  that 
the  Intention  of  the  parties  must  pre- 
vail, unless  Inconsistent  with  some 
rule  of  law.  And  this  intention  must 
be  gathered  not  from  separate 
clausea  considered  Independent  of 
others,  but  from  all  the  terms  of  the 
contract  considered  together."  Mc- 
Oaw  V.  Hanway,  .120  Md.  197,  200. 
87  A  666,  AnnCaal915A  601. 

79.  Ala. — Wailes  v.  Howlson,  93 
Ala.  875.  9  S  594;  McCall  v.  Powell, 
64  Ala.  264. 

Conn. — ^Hart  v.  Carpenter,  24  Conn. 
427. 

Del, — Standard  Sewlng-Mach.  Co.  v. 
Frame,  18  Del.  430.  48  A  188. 

.  D.  C. — Moses  V.  Taylor,  17  D.  C. 
265. 

Ga. — Purst  v.  Commercial  Bank, 
117  Ga.  472.  43  SB  728;  Wiggins  v. 
Tumlln,  96  Ga.  753,  22  SB  76:  Fed- 
eral Rubber  Co.  v.  King,  12  Oa.  A. 
261,  76  SB  1083. 

111. — Colton  V.  Wise.  7  III.  A.  896. 

Iowa. — Donnelly  v.  Mitchell,  119 
Iowa  432,  93  NW  369. 

Me.— Frye  v.  Burdldk,  67  Me.  408, 

Mass. — Day  v.  Bassett,  102  Mass. 
445;  Hunt  v.  Wyman,  100  Mass.  196; 
Vincent  v.  Cornell.  18  Pick.  294.  23 
AmD  083. 

Mich. — Dunlap  v.  Oleason,  16  Mich. 
158,  93  AmD  231. 

Mo. — State  v.  Bets.  207  Mo.  589, 
106  SW  64  (holding  that  the  fact 
that  goods  consigned  to  a  person  for 
examination  and  selection  under  an 
option  to  purchase  are  consigned  at 
such  person's  risk  is  not  conclusive 
that  the  transaction  was  a  sale,  and 
not  a  bailment);  Mount  Leonard  Mill- 
ing Co,  V.  Liverpool,  etc,  Ins.  Co., 
25  Mo.  A.  259. 

N.  H.— Sargent  v.  Olle,  8  N.  H.  S2S. 

N.  Y.— Otis  V.  Wood,  8  Wend.  498. 

Pa. — Collins  V.  Bellefonte  Cent.  R. 
Co.,  171  Pa.  248,  88  A  281;  MIddleton 
V.  Stone,  111  Pa.  589,  4  A  523;  Enlow 
V.  Kletn,  79  Pa.  488;  Crist  v.  Kleber. 
79  Pa.  290;  Becker  v.  Smith,  69  Pa, 
469;  Henry  v.  Patterson,  57  Pa.  346; 
Rowe  V.  Sharp,  Bl  Pa.  26;  Chamber- 
lain V.  Smith,  44  Pa.  431;  Potter  v. 
Stetson,  11  Pa.  Super.  627;  Rleker  v. 
Koechling,  4  Pa.  Super.  286. 

Vt, — Deerlng  v.  Austin,  84  Vt,  330. 

Wis. — Braun  v.  Wisconsin  Render- 
ing Co.,  92  Wis.  245,  66  NW  196. 

[a]  Bffeot  of  ourtom. — Where 
goods  are  delivered  on  memorandum, 
it  may  be  shown  by  proof  of  custom 
that  such  goods  were  at  the  trans- 
feree's use  and  that  the  transaction 
was  therefore  a  sale.  Oelbarmann  v. 
Jarman,  12  NYS  888. 
_[b]  Betnrn  of  empty  barrale. — 
When  ale  is  sold  In  barrels  with  the 
understanding  that  the  barrels  shall 
be  returned,  and  If  not  returned  shall 
be  charged  to  the  purchaser  at  a 
stipulated  price  per  barrel,  the  con- 
tract as  to  ftie  barrels  is  a  bailment 
and  not  a  sale.  Westcott  v.  Thomp- 
son, 18  N.  Y.  363;  Wescott  v.  Tllton, 
8  N.  Y.  Super.  63. 

80.  U.  8.— Case  V.  L'Oeble,  84  Fed. 
682. 

Ala.— McCall  v.  Powell.  64  Ala.  ZS4. 
Conn. — ^Lambert   Hoisting  Bnslne 


Co.  V.  Carmody.  79  Conn.  419,  66  A 
141. 

Ga.— Evans  v.  Napier,  111  Ga.  102, 
36  SB  426. 

Iowa.— Donnelly  v.  MItohell.  119 
Iowa  432,  93  NW  S6». 

Mass. — Falrbank  v.  Phelps,  22  Pick. 
536. 

Minn. — BJork  v.  Bean.  56  Minn.  244, 
57  NW  657. 

Mont.— Miles  v.  Bdsall.  7  Mont.  186. 
14  P  701. 

Nebr. — McClelland  Boroggtn,  S6 
Nebr.  686,  58  NW  469. 

N.  Y.— Neldig  T.  BHfler.  IS  AbbPr 
353. 

3Pa. — Cincinnati  Equipment  Co.  v. 
Strang,  215  Pa.  476,  64  A  678;  Stiles 
V.  Seaton,  200  Pa.  114,  49  A  774;  LIp- 
pincott  V.  Scott,  198  Pa.  283.  47  A 
1116,  82  AmSR  801;  Brown  v.  Bllllng- 
ton.  1«3  Pa.  76.  29  A  904.  48  AmSR 
7f<0:  Ditman  v.  Cottrell.  125  Pa.  606, 
17  A  504;  Wheeler,  etc.,  Mfg.  Co.  v. 
Hell.  115  Pa.  m.  8  A  616.  2  AmSR 
575:  Kaut  v.  Kcssler,  114  Pa.  603,  7 
A  586:  Edw;irci>''  App.,  106  Pa.  103; 
Dando  v.  Foulda,  105  Pa.  74;  Chris- 
tie's App.,  85  P;i.  463;  Enlow  v.  Klein, 
79  Pa.  488;  Crist  v.  Kleber,  79  Pa.  290; 
Becker  V.  Smith,  69  Pa.  469;  Henry  v. 
PatbWSon,  p7  Pa.  346;  Rows  v.  Sharp, 
51  EV.  26:  "Cbaroberlaln  t.  Smith,  44 
Pa.  431:  Cope  v-  Singer  Mfg.  Co.,  1 
Mon.  650;, (nark  v.  Jack,  7  Watts  375; 
Myers  v.  Harvey.  2  Penr.  &  W.  478, 
23  AmD  60;  Wertx  v.  H.  W.  Collender 
Co.,  6  Pa.  Cas.  361,  9  A  331;  Harris 
v.  Shaw,  17  Pa.  Super.  1;  Stimpson 
Computing  Scale  Co.  v.  Schetrompf, 
13  Pa.  Super.  377;  Llpplncott  v. 
Holden,  II  Pa.  Super.  16;  Jones  v. 
Wands,  1  Pa.  Super.  268,  38  WklyNC 
173;  Wieder  v.  Roeschman,  13  Pa.  Co. 
94;  Tufts  v.  Spengler,  3  Del.  Co.  266; 
Jones  v.  Maxwell.  1  LackLegN  191; 
Yinger  v.  Clark.  17  LanoLRev  377,  7 
North  Co.  298;  Heizmann  v.  Rank,  2 
Woodw,  469,  Compare  Lehigh  Co.  v. 
Field,  8  Watts  A  S.  282. 

 [a]   Afreeuent  fov  fntwe  sale^ 

Where  R,  having  contracted  to  write 
a  certain  book  for  plaintiff  on  a  roy- 
alty, proposed  that  plalntiflT  should 
"loan"  him  certain  reports  to  be  used 
In  preparation  of  the  work,  which,  on 
completion  of  the  work,  should  be 
charged  to  his  account  as  an  otFset 
to  royalties,  which  proposal  plaintiff 
accepted,  and  delivered  the  books, 
such  contract  operated  as  a  mere 
loan  or  bailment  of  the  books,  and 
was  not  a  conditional  sale  thereof, 
Gilbert  Book  Co.  v.  Sheridan.  114  Mo. 
A.  332,  89  SW  655. 

[b]  Delivsry  without  payment.— 
(1)  Where  purchasers  of  cattle  fall 
to  make  a  cash  payment  of  the  price, 
as  required  by  contract,  the  fact  that 
they  are  permitted  to  retain  posses- 
sion of  the  cattle,  with  the  under- 
standing that  no  Utle  la  to  pass  until 
payment  shall  be  made  on  a  day  then 
agreed  on,  and  until  the  sellers  shall 
execute  a  bill  of  sale,  does  not  render 
the  transaction  a  conditional  sale:  It 
is  a  mere  bailment.  Farmers'  Nat. 
Bank  v.  Henderson,  (Tex.  Civ.  A) 
29  SW  562.  (2)  Where  plaintiff  en- 
tered Into  a  written  contract  to  sell 
a  traction  engine  to  P.  in  which  It 
was  stipulated  that  the  latter,  on 
the  delivery  of  the  engine,  should 
execute  notes  for  the  purchase  price, 
secured  by  a  mortgage  on  the  engine, 
and  that  title  should  not  pass  until 
such  settlement  was  comnuded  and 
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to  retnrn  it  if  he  likes."  In  this  elasB  of  eases 
the  title  pauea  at  once,  subject  to  the  right  to 
rescind  and  return,  and  the  contract  eonstitntes  one 
of  sale  and  not  of  bailment.*' 

9]  f>  Ottntneti  for  Mannfactan  or  Perform- 
aaoe  itf  Labor.  Where  articles  are  delivered  by 
(me  person  to  another  who  is  to  perform  labor  upon 
than  or  to  mannfaetnre  them  into  other  articles  for 
the  former,  the  transaction  is  a  bailment  notwith- 
standing the  articles  are  to  be  returned  in  altered 
form."'  But  if  the  person  by  whom  the  articles 
are  received  may  deliver  in  return  articles  whieh 
are  not  the  product  of  those  received  the  transac- 
tion is  in  effect  a  sale.**  So,  where  wheat  is  de- 
livered to  a  miller  to  be  ground  fuid  returned  in 


the  form  of  flour,  the  transaetion  otmatitiitet  a 
bailment,""  even,  according  to  some  anthocititt, 
thoi^  the  flonr  returned  is  not  to  be  groirad  fnua 
the  identical  wheat  delivered;**  but  where  wheat  is 
delivered  to  a  miller  to  be  paid  for  in  floor,  thm 
is  a  sale.*^  Likewise,  where  yam  is  delivered  to 
be  paid  for  in  cloth  woven  therefrom,  it  is  a  sale.** 
But  it  has  been  held  that  a  transaetion  is  not  con* 
verted  into  a  sale  by  reason  of  the  faet  that  the 
manufacturer  is  to  receive  a  share  in  the  manufac- 
tured article  by  way  of  compensation,**  or  is  to  re- 
ceive a  share  in  the  net  profits,***  or  that  his  com- 
pensation is  to  be  fixed  by  the  selling  price  of  the 
manufactured  goods  less  commissions  and  the  coat 
of  the  raw  materials,'^  or  by  the  amount  the  mann- 


accepted  by  plftlntlff,  and  an  agent 
of  plaintiff,  who  had  no  power  to 
waive  the  terms  of  the  agreement,  al- 
lowed P  to  take  possession  of  the  en- 
gine before  such  settlement,  for  the 
purpose  of  testing  it,  this  was  not  a 
conditional  sale,  but  merely  a  bail- 
ment. Qaar  v.  Nichols,  11&  Iowa  223, 
88  NW  SS2. 

n.  Bnnt  V.  Wyman,  100  Mass. 
198. 

"The  class  of  contracts,  known  as 
contracts  of  'sale  or  return,'  exist 
where  the  privilege  of  purchase  or 
return  is  not  dependent  upon  the 
character  or  quality  of  the  property 
sold,  but  rests  entirely  upon  the  op- 
tion of  the  purchaser  to  retain  or 
return."  Sturm  v.  Boker.  150  U.  8. 
312,  328,  14  8Ct  99,  37  L.  ed.  1093. 

8B.   Sturm  v.  Boker.  150  U.  S.  312. 

14  set  99.  37  L.  ed.  1093;  Prants  v. 
Fink,  125  La.  1013,  52  S  131,  28 
LRANS  539.  But  see  Crocker  v. 
Gullifer.  44  Ue.  491,  S9  AmD  118 
(holding  that,  where  the  one  re- 
ceiving the  property  admits  by 
writing  executed  at  the  time  that 
title  is  in  the  one  delivering  the 
property  and  agrees  that  it  shall  so 
continue  until  the  price  is  fully  paid 
and  agrees  to  use  the  property  only 
in  a  particular  way,  he  is  a  mere 
bailee). 

Ca]  ftoods  oa  Tr*ni*TfniflTim  — 
Where  goods  are  delivered  on  memo- 
randum to  be  paid  for  when  sold  It 
Is  a  eale  and  not  a  bailment  Mc- 
Arthur  Wilder,  3  Barb.  (N.  T.) 
36:  Oelberman  v.  Jarman,  12  NTS 
383. 

n.  U.  a— Davis  V.  U.  S.,  27  Ct 
CT.  181. 

Colo. — Patrick  V.  Colorado  Smelting 
Co.,  20  Colo.  208,  88  P  236. 

111.— McCrory  v.  HamUton,  39  111. 
A.  490. 

Me.~Moore  v.  Holland,  89  Me.  307; 
Barker  v.  Roberts,  8  lie.  101. 

Mass. — Hansfteld  v.  Converse,  8 
Allen  182. 

N.  Y.— Mack  V.  Snell,  HO  N.  T. 
193  85  NE  498,  87  AmSR  534;  Smith 
V.  Janies,  7  Cow,  328.  See  also  Sat- 
tler  V.  Halibck.  160  N.  T.  291,  54  NE 
667,  73  AmSR  666,  46  LRA  679  [aff 

15  App.  Div.  500.  44  NTS  543]  (hold- 
ing tlutt  a  bailment,  and  not  a  sale. 
Is  effected  by  a  contract  whereby 
farmers  deliver  farm  produce  to  an- 
other to  manufacture  Into  pickles,  re- 
ceiving on  delivery  the  market  price 
therefor,  and  he  sells  it  In  their 
name,  each  party  receiving  a  share  of 
the  net  proceeds). 

Oh.— Johnson  v.  Milter,  16  Oh.  431. 

Pa. — Spanogle  v.  Doane,  15  WklyN 
C  156  taff  18  WklyNC  4491.  But 
see  Mitchell  v.  Com.,  37  Pa.  187 
(where  It  was  held  a  sate  where 
the  manufactured  article  was  to  be 
paid  for  at  a  price  reduced  by  the 
cost  of  raw  material). 

Vt.— aieason  v.  Beers,  59  Vt.  581, 
10  A  86,  59  AmR  757;  Brown  v.  Hitch- 
cock, 28  Vt  4S2. 

Eng. — Collins  v.  Forbes,  8  T.  R. 
316,  100  Reprint  S9«. 

ta]   zavatntloBK— (1>  The  deliv- 


ery of  leather  to  be  manufactured 
into  shoes  is  a  bailment  Mansfield  v. 
Converse,  8  Allen  (Mass.)  182; 
Schenck  v.  Saunders,  13  Oray  (Mass.) 
37.  (2)  The  delivery  of  logs  to  be 
sawed  at  an  agreed  price  Is  a  bail- 
ment.   Gleason  v.  Beers,  59  Vt.  581, 

10  A  86.  59  AmR  •757.  (3)  The  de- 
livery of  milk  to  be  manufactured 
into  butter  and  cheese  for  the  owner 
is  a  bailment.  Elgin  First  Nat.  Bank 
V.  Schween,  127  Jll.  573,  20  NE  681. 

11  AmRR  174;  Stewart  v.  Stone,  127 
N.  T.  500.  28  NE  696.  14  LRA  215; 
Oerber  v.  Monie,  56  Barbv  (N.  T.) 
652.  (4)  Seed  delivered  to  be  grown 
on  the  land  of  another,  the  produce 
thereof  to  be  returned  at  a  certain 
price,  constitutes  a  bailment  Stew- 
art v.  Sculthorp,  25  Ont.  S44.  (5) 
Where  a  contractor  furnished  timber 
to  one  A,  a  carpenter,  to  be  used  In 
building  a  stage,  and  A  was  to  re- 
ceive one  fourth  of  the  clear  profit 
and  a  certain  sum  per  week  while 
the  work  was  being  done.  It  was  held 
that  this  was  not  a  sale  of  the  timber 
to  A,  nor  any  general  delivery  so  as 
to  give  him  the  absolute  diapoaltlon 
of  it  Collins  V.  Forbes,  3  T.  R.  316, 
100  Reprint  596. 

84.  U.  S.— Laflin.  etc.  Powder  Co. 
V.  Burkhardt  97  U.  S.  110,  24  L.  ed. 
973;  Chisholm  v.  Eagle  Ore  Sampling 
Co.,  144  Fed.  370,  76  CCA  472;  Buff- 
man  V.  Merry,  4  F.  Caa.  No.  2,112,  3 
Mason  478. 

Ind. — Woodward  v.  Semano,  125 
Ind.  330.  25  NB  444,  21  AmSR  226; 
Ewlng  V.  French,  1  Blackf.  368. 

Iowa. — Wilson  v.  Cooper,  10  Iowa 
566, 

Mo. — Potter  v.  Mt  Vernon  Roller 
Mill  Co..  101  Mo.  A.  581,  78  SW  1005; 
O'Neal  T.  Stone,  79  Mo.  A.  279;  Mar- 
tin V.  Ashland  Mill  Co..  49  Mo.  A. 
23. 

N.  T.— Norton  v.  Woodruff.  2  N.  T. 
163  [aff  2  Barb.  620];  Hargraves  Mills 
V.  Gordon.  137  App.  DIv.  695.  122  NTS 
246  taff  203  N.  T.  568  mem.  96  NB 
1116  mem];  Smith  v.  C^ark,  81  Wend. 
83,  34  AmD  213  [overr  Seymour  v. 
Brown,  19  Johns.  44]. 

"Thus,  where  logs  are  delivered 
to  be  sawed  into  boards,  or  leather  to 
be  made  into  shoes,  rags  Into  paper, 
olives  Into  oil,  grapes  Into  wine, 
wheat  Into  flour,  If  the  product  of 
the  Identical  articles  delivered  is  to 
be  returned  to  the  original  owner  in 
a  new  form,  It  Is  said  to  be  a  bail- 
ment and  the  title  never  vests  in  the 
manufacturer.  If,  on  the  other  hand, 
the  manufacturer  is  not  bound  to  re- 
turn the  same  wheat  or  flour  or 
paper,  but  may  deliver  any  other  of 
equal  value,  it  is  said  to  be  a  sale 
or  a  loan,  and  the  title  to  the  thing 
delivered  vests  in  the  manufacturer." 
Laflin,  etc..  Powder  Co.  »  Burkhardt 
97  U.  S.  110,  lie,  24  L.  ed.  978  [quot 
Potter  V.  Mt  Vernon  Roller  Mill 
Co..  101  Mo.  A.  661.  684.  73  SW 
1006]. 

[a]  Tlw  dallTMT  ot  JawVlars* 
■waapinca  to  be  Mflaad.  under  an 
agreement  that  the  refiner  shall  re- 
turn the  refined  product  or  pay  the 


value  thereof,  less  the  charge  for 
refining,  is  not  a  bailment  but  a  sale. 
Austin  V.  Sellgman.  18  Fed.  619.  21 
Blatchf.  606. 

8S.  Ind. — Ashby  v.  West,  3  IndL 
170. 

N.  T. — Foster  v.  Pettlbone,  7  N.  T. 
433,  57  AmD  630;  Mallory  v.  Willla. 
4  N.  T.  76. 

Oh. — Inglebright  v.  Hammond.  19 
Oh.  337,  68  AmD  430;  Johnaon  v. 
Miller,  16  Oh.  431. 

Va. — Slaughter  v.  Green,  1  Rand. 
(22  Va.)  3,  10  AmD  488. 

Ont. — Stephenson  v,  Ranney.  1  U.  C 
C.  P.  196. 

Be.  Inglebrlght  v.  Hammond.  It 
Oh.  337,  63  AmD  430;  Slaughter  v. 
Green,  1  Rand.  (82  Va.)  3,  10  AmD 
488  and  note. 

8T.  Woodward  v.  Semans,  12S  Ind. 
380,  25  NE  444,  21  AmSR  225;  Ewing 
V.  French,  1  Blackf.  (Ind.)  170;  Nor- 
ton V.  Woodruff.  2  N.  T.  153  talT  2 
Barb.  520];  Smith  v.  Clark.  21  Wend. 
(N.  T.)  83.  34  AmD  213  and  note 
toverr  Seymour  v.  Brown,  19  Johna 
(N.  T.)  441;  Tilt  v.  Sllverthorne,  11 
U.  C.  Q.  B.  619. 

88.  Buffum  v.  Merry,  4  P.  Caa.  No. 
2,112,  3  Mason  478  (holding,  where  A 
delivered  cotton  yarn  to  B.  on  a  con- 
tract that  the  same  should  be  nxana- 
factured  into  plaids,  the  miing  to  be 
furnished  by  B  who  was  to  weave  and 
deliver  to  A.  In  payment  for  the  yam, 
a  sufllclent  number  of  yards  of  tb« 
plaids  at  fifteen  cents  per  yard  to 
equal  the  value  of  the  yarn  at  stxty- 
flve  cents  per  pound,  that  by  the  de- 
livery of  the  yam  to  B  the  property 
therein  vested  in  him). 

8t.  Gregory  v.  Stryker.  2  Den.  (N. 
T.)  628;  Pierce  v.  Schenck.  3  Hill  (N. 
T.)  28  (holding  that  the  dellverr  of 
logs  to  a  sawmill  to  be  sawed  Into 
iKiards  within  a  speciOed  time,  the 
owner  and  miller  each  to  have  one 
half  of  the  boards,  constitutes  a  bail- 
ment merely,  and  the  bailor  retains 
his  general  property  In  the  logs  nntll 
all  are  manufactured  according  to  the 
contract). 

80.  Battler  v.  Hallock.  1«0  N.  T. 
291,  54  NE  667.  73  AmSR  686.  46  LRA 
679  [aff  15  App.  Div.  500.  55  NTS 
543]  (so  holding  of  a  delivery  of 
fiirm  products  to  be  manufactured  hr 
plaintiff  Into  pickles,  sauerkraut,  and 
similar  articles,  the  net  profits  to  be 
divided  between  plaintiff  and  defeitd- 
ants).  Compare  Butterfleld  v.  Lath- 
rop,  71  Pa.  225  (holding  that,  when 
several  persons  delivered  milk  to  a 
cheese  factory,  to  be  thrown  Into  the 
common  mass  and  made  into  cheese 
and  sold  by  the  company,  each  person 
to  be  charged  with  the  expense  and  to 
receive  a  share  of  the  profits  In  pro- 
portion to  the  milk  furnished  by  htm. 
the  transaction  was  not  a  hailmenl. 
but  a  Bale  of  the  milk  to  be  paid  for 
in  a  certain  time  and  manner). 

91.  Schenck  v.  Saunders,  IS  Grar 
(Mass.)  87  (holding  that  it  waa  a 
bailment  where  A  delivered  leather  to 
B  to  be  made  Into  boots  whldi  B 
was  to  consign  to  A  who  was  to  aeil 
them  on  a  commission  of  five  per 
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{aetnred  goods  should  be  sold  for  over  a  fixed 
price.** 

The  fact  that  the  muuifMtQrer  addi  propwty  to 

th«  material  f  ornished  by  the  bailor  will  not  change 
the  character  of  the  transaction  where  the  portion 
fonusbed  by  him  is  accessorial  merely,  the  bailor 
famishing  the  principal  part." 
[(  10]   f.  Deposit  of  Orain  in  Warehoue. 


Where  grain  is  deposited  in  an  elevator  or  in  a 
warehouse  on  an  understanding,  express  or  implied, 
that  the  warehouseman  may  mix  it  with  other  grain 
of  like  quality,  and  shall  return  to  the  depositor 
the  amount  of  his  deposit  out  of  the  mass  which  is 
to  be  kept  good  to  that  extent,  the  various  owners 
of  the  grain  are  tenants  in  common,  and  the  trans- 
action is  a  bailmoit.'*   If  the  warehousnnan  corn- 


cent);  Hyde  V.  Cookson,  21  Barb.  (N. 
T.)  92;  JohnBon  v.  lUller.  1«  Oh.  481 
(holding  that  a  contract  by  which 
one  party  a|nr««8  to  furnish  wheat  to 
stock  a  mill,  and  the  other  party, 
with  the  money  advanced  by  the  flrat 
to  purchase  the  wheat,  agrees  to  con- 
vert it  Into  flour,  and,  after  deducting 
two  and  one  half  per  cent  and  the 
original  cost  of  the  wheat  to  receive 
the  avalts  of  the  sale  of  the  flour, 
does  not  constitute  a  partnership  but 
a  bailment).  But  see  Jenkins  v. 
Elchelberger,  4  Watts  (Pa.)  121,  28 
AmD  691  [foil  Prlchett  v.  Cook,  62 
Pa.  193]  (where  a  contract  by  a 
merchant  to  deliver  hides  to  a  tanner 
to  be  charged  at  cost  and  five  per 
cent  commission,  and  Interest  after 
six  months,  and  when  tanned  to  be 
returned  to  the  merchant  to  be  sold 
by  him.  and  out  of  the  proceeds  of 
sale  the  Hrst  cost  and  five  per  cent 
to  be  deducted,  and  the  balance  to  be 
paid  to  the  manufaoturer,  was  held 
on  grounds  of  public  policy  to  be 
such  a  sale  as  would  subject  the 
hides  to  levy  and  sale  as  the  property 
of  the  manufacturer). 

M.  Barker  v.  Roberts,  8  Me.  101 
(holding  that  it  was  a  bailment 
where  A  agreed  to  take  B's  logs,  saw 
them  Into  boards,  and  return  them  to 
B  who  was  to  sell  them  and  allow 
to  A  all  they  brought  beyond  a  stipu- 
lated amount,  although  It  was  ex- 
pressly agreed  that  the  logs  should 
remain  all  the  while  at  A's  risk). 

M.  Arnott  v.  Kansas  Pac.  R.  Co., 
If  Kan.  96  (holding,  where  a  railroad 
company  delivered  old  rails  to  a  rolt- 
inr  mtll  company  which  added  new 
Iron  as  needed  and  remade  them  Into 
new  rails,  that  the  transaction  was  a 
bailment,  the  material  Inquiry  being 
which  company  furnished  the  princi- 
pal portion  of  the  material):  Black  v. 
Snell.  140  N.  T.  19X,  8S  KB  498.  S7 
AmSR  584. 

[a.]  Fm  nample^  the  delivery  of 
rough  castings  to  be  manufactured 
Into  shears  is  a  bailment,  although 
the  blades  are  to  be  furnished  by  the 
bailee.  Hack  v.  Snell,  140  N.  T.  193, 
S6  NE  493,  87  AmSR  534. 

M.  III. — Ardlnger  v,  Wright,  38 
ni.  A.  98. 

Ind. — UlUer  v.  State,  144  Ind.  401, 
43  NB  440;  Preston  v.  Wltherspoon. 
109  Ind.  457,  9  NE  685.  58  AmR  417: 
Schlndler  v.  Westover,  *9  Ind,  896: 
Bottenberff  v.  Nixon,  97  Ind.  101:  Rice 
■V.  Nlzon,  97  Ind.  97,  49  AmR  480; 
Pribble  V.  Kent,  10  Ind.  326.  71  AmD 
3»7;  McOrew  v.  Thayer.  24  Ind.  A.. 
578,  57  NB  2«2;  Barrows  v.  Wampler. 
24  Ind.  A.  47S,  56  NE  986;  Drudge  v. 
Letter.  18  Ind.  A.  694,  49  NE  34  68 
AmSR  859;  Baker  v.  Bom.  17  Ind.  A. 
422,  46  NE  930. 

Iowa. — Nelson  v.  Brown.  53  Iowa 
555,  5  NW  719;  Sexton  v.  Graham,  63 
Iowa  181,  4  NW  1090;  Irons  v.  Kent- 
ner,  51  Iowa  88,  60  NW  78,  38  AmR 
119;  Hughes  v.  Stanley.  46  Iowa  622: 
Kelson  v.  Brown.  44  Iowa  466;  Harks 
V.  Cass  County  Hill,  etc..  Co.,  43  Iowa 
14«. 

 Mass.— Cushing  v.  Breed,  14  Allen 

S7«.  92  AmD  777. 

Mich.— Erwln  v.  CHark,  18  Hich. 
10- 

Mo. — ^Potter  v.  Ht.  Vernon  Roller 
Mill  Co..  101  Ho.  A.  681,  72  8W 
1006. 

N.  T. — Wadsworth  v.  Allcott.  6  N. 
V.  <t4;  Andrews  v.  Richmond,  34  Hun 
ZO. 

Ob. — James  v.  Plank,  48  Oh.  St.  266. 


2«  NE  1107;  O'Dell  v.  Leyda.  46  Oh. 
St.  244.  20  NE  472. 

Or. — Savage  v.  Salem  Hills  Co.,  48 
Or.  1.  85  P  «9.  10  AnnCtes  10<6;  Uc- 
Bee  V.  Ceasar,  It  Or.  62,  13  P  652. 

Pa.— Breta  v.  Diehl,  117  Pa.  589,  11 
A  898,  2  AmSR  706. 

Wis.— Young  V.  Uties,  20  Wis.  <16, 
23  Wis.  648. 

Ont.— Clark  v.  HcClellan.  28  Ont 
466. 

See  Ravenna  First  State  Bank  v. 
Barnett,  48  Tex.  Civ.  A.  82.  106  SW 
182. 

But  see  Lawlor  v.  NIcol,  12  Han. 
224  (holding  that,  when  wheat  or 
other  merchandise  Is  received  in  a 
warehouse  or  In  an  elevator  nominal- 
ly  on  storage  for  the  person  deliver- 
ing It  but  on  such  terms  that  the 
identical  goods  are  so  mixed  np  with 
others  that  they  cannot  be  returned, 
and  the  well  understood  course  of  the 
business  Is  that,  unless  a  price  Is 
agreed  on,  the  party  delivering  the 
goods  can  require  only  an  equivalent 
amount  of  the  same  kind  and  quality 
to  be  accounted  for  to  him,  the  con- 
tract between  the  parties  Is  really 
one  of  sale  and  not  of  bailment 
whether  the  vendor  Is  to  receive  the 
price  in  money  or  an  equal  quantity 
of  goods,  or  has  an  option  to  do 
either,  as  the  property  In  the  goods 
has  passed  to  the  warehouseman). 

[a]  Oases  sometimes  oited  la  sin- 
port  of  the  eontranr  view  that  the 
transaction  Is  a  sale  because  the  Iden- 
tical grain  Is  not  to  be  returned  are 
usually  distinguishable  on  the  ground 
that  the  warehouseman  had  the  right 
to  sell  and  to  pay  in  money  or  grain. 
See  Rahllly  v.  Wilson.  20  F.  Gas.  No. 
11,532,  3  Dill.  420;  Chase  v.  Wash- 
bum,  1  Oh.  St.  244,  69  AmD  623  and 
note  [dlst  James  v.  Plank,  48  Oh.  St. 
255,  26  NE  1107];  South  Australian 
Ins.  Co.  V.  Randell,  L.  R.  8  P.  C.  101, 
6  Hoore  P.  C.  N.  S.  341.  16  Reprint 
766. 

[b]  fltatatory  pvovlsloas  have 
been  relied  on  In  some  cases  In  sup- 
port of  the  rule  stated  In  the  text. 
See  Snydacker  v.  Blatchley,  177  111. 
606,  612,  52  NE  742  (where  the  court 
said:  "The  general  doctrine,  fre- 
quently announced,  that  In  order  to 
constitute  a  bailment  the  obligation 
must  be  to  restore  the  Identical  thing 
which  was  delivered,  and  that  where 
the  obligation  of  the  receiver  Is  to 
return  another  thing  of  equal  value 
such  receiver  becomes  a  debtor  to 
make  such  return  and  the  transaction 
Is  a  sale,  has  no  application  when  the 
receiver  comes  Into  the  possession  in 
the  capacity  of  a  keeper  of  a  public 
warehouse,  within  the  purview  of  the 
constitution  and  statutes  upon  that 
subject.  Article  13  of  the  constitu- 
tion, entitled  'Warehouses,'  and  sec- 
tion 2  of  the  act  of  the  General  As- 
sembly enacted  to  give  etfect  to  the 
constitutional  requirement.  In  force 
July  1,  1871  (Hurd's  Stat.  1897,  par. 
136,  chap.  114.)  contemplated  that 
grain  deposited  in  public  warehouses 
by  different  owners  will  not  be  kept 
separate  and  that  the  holders  of  re- 
ceipts Issued  by  the  proprietors  of 
such  warehouses  will  not  receive  the 
same  grain  they  put  In  storage,  and 
secures  to  the  owners  of  such  re- 
ceipts the  title  and  right  to  a  like 
quantity  of  other  grain  equal  In  val- 
ue. The  proprietors  of  such  ware- 
houses do  not  become  debtors  to  make 
return  of  the  identical  grain  depos- 
ited, and  therefore  debtors  for  the 


value  of  the  grain,  but  custodians 
charged  with  the  obligation  to  re- 
store in  quality  and  quantity"); 
Hayer  v.  Springer,  96  III.  A.  173  [rev 
on  other  grounds  192  III.  270,  61  NE 
348J;  Pontlac  Nat.  Bank  v.  Langan, 
28  III.  A.  401;  Hall  v.  Plllsbury,  43 
Hlnn.  38,  86.  44  NW  678.  19  AmSR 
209,  7  LRA  529  and  note  (where  the 
court  said:  "The  evils  to  be  cured 
were  those  which  were  supposed  to  fol- 
low the  prior  rule  of  law,-the  rule  of 
the  common  law.  That  rule  was  that 
where  a  deposit  was  made  of  grain  or 
other  like  property,  with  the  expecta- 
tion that  It  would  be  commingled  In 
a  common  mass  of  similar  kind,  de- 
posited by  different  persons,  so  that 
Its  Identity  would  necessarily  be  lost, 
and  the  undertaking  of  the  depositee 
was  not  to  redeliver  the  Identical 
property  dowslted,  but  to  deliver,  in 
lieu  thereof;  an  equal  amount  of  the 
same  kind  of  property,  the  title  to  the 
property  deposited  passed  to  the  de- 
positee. The  deposit  had  the  effect 
of  a  sale.  The  statute  changes  this 
rule,  and  provides  (Oen.  St.  1878,  a 
124,  {  13)  that  'such  delivery  shall 
in  all  things  be  deemed  and  treated 
as  a  bailment,  and  not  as  a  sale.'  Of 
course,  it  cannot  be  understood  from 
this  that  the  depoaltor's  title  to  the 
Identical  grain  remains.  The  legis- 
lature must  be  taken  to  have  had  in 
view  the  way  In  which  the  business 
of  such  warehouses  Is,  and  of  neces- 
sity must  be,  conducted.  They  are 
constantly  receiving  deposits  of 
grain,  and  Issuing  receipts  for  it.  and 
as  constantly  taking  up  outstanding 
receipts,  and  removing  the  amounts 
of  min  oaUed  for  by  them,  so  that 
perhaps  the  same  Identical  grain  may 
not  remain  tn  the  warehouse  a  week, 
though  the  amount  In  store  Is  not 
diminished.  The  declaration  that  the 
delivery  shall  be  deemed  and  treated 
as  a  bailment  must  be  taken^as  mean- 
ing that  the  depositor  shall  be  deemed 
to  be  the  owner  of,  and  to  have  on 
t>allment  In  the  warehouse,  the 
amount  of  grain  that  he  deposits,  al- 
though Its  Identity  may  have  been 
lost  by  commingling  with  other,  the 
like  kind  of  grain,  and  although  not 
a  kernel  of  the  Identical  grain  de- 
posited still  remains.  As  fast  as 
grain  is  removed,  and  other  grain  Is 
put  into  the  common  mass,  Uie  new 

fcraln  takes  the  place  of  that  orljg- 
nally  deposited,  and  is  appropriated 
to  the  contract  of  bailment,  so  as  to 
become  the  property  of  the  deposi- 
tor"). See  also  Qreenleaf  v.  Dows. 
8  Fed.  660,  8  HcCrary  27  (oenstrulng 
Hlnnesota  statute);  Jackson  v.  Be- 
vatson.  79  Minn.  275,  82  NW  634; 
State  V.  Cowdery,  79  Minn.  94,  81  NW 
760,  48  LRA  92;  State  v.  Barry,  77 
Minn.  128,  79  NW  656;  Welland  v. 
Sunwall,  63  Minn.  320,  65  NW  628: 
Weiland  V.  Krejnlck,  63  Minn.  814,  6S 
NW  631;  Hall  v.  Plllsbury,  43  Minn. 
33,  44  NW  673.  19  AmSR  209.  7  L.RA 
629:  Daniels  v.  Palmer,  41  Minn.  116, 
42  NW  865;  National  Exch.  Bank  v. 
Wilder,  84  Minn.  149,  24  NW  699; 
FIshhack  V.  Van  Dusen,  83  Hlnn.  111. 
22  NW  244. 

[c]  "The  orlgiaal  IdMk  of  a  MO* 
meat  ooatem^tsd  the  letara  of  tke 
Idsntloal  artltfle  delivered  as  soon  as 
the  purpose  of  the  bailment  was  ac- 
complished: 2  Kent,  Lect.  40;  Story. 
Bailment,  il  1,  2.  But  the  business 
of  storing,  transporting  and  handling 
grain  has  grown  to.  such  proiwrtlons 
In  recent  years  as  necessarily  to  have 
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nungles  hiB  own  grain,  he  becomes  tenant  in  eom- 
mon  with  the  d^onton  and  bailor  u  to  them.*" 
The  tranaaotion  is  a  bailment  notwithstanding^  the 
depositor  retains  the  right  to  elect  whether  to  de- 
mand a  delivery  of  grain  or  of  money.**  But  the 
transaction  is  in  effect  a  sale  if  the  delivery  is  np>on 
such  terms  that  the  warehouseman  is  not  to  return, 
bot  is  to  pay  for,  the  grain,"'  or  that  he  has  from 
the  beginning  the  right  to  use  or  sell  the  grain  and 
to  pay  in  grain  or  money." 

[(11]  h.  Statas  of  Parties  after  Transfer  of 
Tltifc   Where,  after  title  has  passed,  the  seller  re- 


tains poaseanon  of  the  mopextj  sold,  he  beemnes  a 
bailee  for  the  buyer.**  Where  goods  have  been  sold 
on  oondition  and  the  vendee  disaffirma  tiie  sale  after 
aoqairing  poaee8Bi(m,  he  holds  the  prcyerty  as  a 

bailee  of  the  seller.^ 

[i  12]  3.  Maxtgagef  and  Tmata.*  A  bailmeot 
is  to  be  dtstingnished  from  a  mortgage '  or  a  trust* 
of  personal  property  in  that  transfer  of  posaecdon 
but  not  of  title  is  necessary  to  a  bailment,  and  trans- 
fer of  title  but  not  of  possession  is  essential  to  a  mort- 
gage or  trust,  and,  in  the  ease  of  a  trust  cc^izable 
in  equity,  a  fiduciary  element  must  also  be  present* 


vroufht  a  change  or  modification  In 
the  doctrine  requiring  the  aubject 
of  bailment  to  be  returned  to  the 
bailor.  The  delivery  to  nubile  ware> 
houses  or  elevatora  of  tnouaaiida  of 
Iniehels  of  grain  for  atoragv  and 
■afe-keeplUK  by  hundreds  of  owners, 
renders  It  Impracticable,  If  not  Im- 
possible, to  keep  that  of  the  several 
owners  separate  so  as  to  return  (he 
Identical  grain  delivered,  and  this  is 
no  longer  expected  or  required.  The 
only  separation  now  called  for  by  law 
Is  to  keep  grain  of  the  same  class  in 
bins  by  itself  so  the  owners  may  have 
returned  to  him  grain  of  the  kind 
and  quality  delivered,  and  therefore 
upon  the  deposit  of  grain  with  a 
warehoueeman  to  be  mixed  with  the 
grain  of  other  persons,  the  depositor 
becomes  the  owner  of  his  pro  rata 
share  of  the  entire  mass,  and  the 
transaction  is  a  bailment,  and  not  a 
■ale."  Savage  v.  Salem  Hills  Co., 
48  Or.  1.  14,  tS  P  9»,  10  AnnCas  10<K 
and  note. 

[d1  Vvldeaoe. — (1)  Where  the  one 
to  whom  plaintiff's  wheat  was  deliv- 
ered and  who  has  a  receipt  therefor 
Is  a  warehouseman  whose  business 
It  Is  to  receive  grain  in  store  as  well 
as  to  buy  and  sell,  there  Is  no  pre- 
sumption that  the  transaction  Is  a 
■ale.  James  v.  Plank,  48  Oh. 
St  256,  29  NB  1107.  (2)  Where 
a  milling  firm  received  a  quan- 
tity of  wheat  and  gave  receipts 
therefor,  stating  that  it  had  been  re- 
ceived at  the  "owner's  risk  from  ele- 
ments," and  at  a  certain  rate  when 
sold  to  them,  but  no  charge  was  made 
for  storage,  and  the  millers  used  the 
wheat  In  thetr  business  and  it  be- 
came a  part  of  their  current  consum- 
able stock,  and  Us  identity  was  lost. 
It  was  held  that.  In  the  absence  of 
local  usage  or  a  course  of  dsaling  be- 
tween the  parties  to  the  contrary,  the 
receipts  should  be  construed  as  evi- 
dence of  a  bailment  and  not  of  a  sale. 
Ledyard  v.  Hlbbard.  48  Mich.  421,  12 
NW  637,  42  AmR  474.  (3)  Parol  evi- 
dence of  the  purpose  for  which  the 

Siln  was  received  is  admissible.  He- 
be V.  McKinstry,  15  F.  Cas.  No. 
S,867,  5  Dill  609;  Carge  v.  Joyner,  4 
Terr.  L.  64. 

96.  Ind. — Baker  v.  Bom,  17  Ind.  A. 
122,  46  KE  980. 

Iowa.— Nelson  v.  Brown,  63  Iowa 
•S6,  6  NW  719;  Sexton  v.  Graham,  63 
Iowa  181.  4  NW  1090. 

Minn. — Hall  v.  PtUsbury,  43  Minn. 
IS,  44  NW  678,  19  AmSR  209,  7  I.RA 

Ob.— O'Dell  V.  Leyda.  46  Oh.  St. 
244,  20  NE  472. 

Pa.~Bretz  v.  Dtehl,  117  Pa.  589,  11 
A  893.  2AmSR  706. 

ee.  Ledyard  v.  Hlbbard.  48  Mich. 
421,  12  NW  637,  42  AmR  474;  James 
V.  Plank,  48  Oh.  St.  256.  26  VTE 
1107. 

97.  III. — Richardson  v.  Olmstead, 
74  III.  213;  Lonergan  v.  Stewart.  56 
111.  44;  Ives  v.  Hartley,  61  111.  620; 
Orier  v.  Stout,  2  111.  A.  602. 

Ind. — Woodward  v.  Boone,  126  Ind. 
122.  25  NE  812:  Lyon  v.  Lenon.  106 
Ind.  567.  7  NB  811;  Hagey  v.  Schroe- 
4er.  80  Ind.  A.  ISi,  <G  NB  St8. 

Mich.— Jones  V.  Kemp,  49  Mich.  9, 
18  NW  890. 


Minn. — Weiland  v.  Sunwall,  88 
Minn.  320,  «K  NW  618. 

N.  y. — ^Andrews  v.  Rlohlnond,  84 
Hun  20. 

Pa. — ^Llght  V.  Hellman.  1  Pearson 
637;  BUnnloh  v.  Kafroth,  6  LanoLRev 
189. 

Va.— Reherd  v.  Clem.  86  Va.  874, 
10  SB  604. 

[a]    Kale  at  maieket  pvloe^Where 

plaintiff  delivered  wheat  defend- 
ants, receiving  from  defendants  a 
grain  check  reciting  that  the  wheat 
was  received  on  storage,  "to  be  sold 
not  later  than  the  middle  of  July," 
it  was  held  that  the  transaction  was 
a  contract  to  sell  under  which  plain- 
tiff had  the  option  of  demanding  a 
sale  up  to  the  middle  of  July  at  the 
market  price,  and  that  on  failure  to 
exercise  that  option  It  was  a  sale  to 
defendants  at  the  then  nmrket  price. 
Redfern  v.  Stacy,  18  Oh.  Clr.  cL  86, 
6  Oh.  Clr.  Dec  340. 

SB.  U.  S.— Rahllly  v.  Wllstm.  20 
P.  Cas.  No.  11,638,  3  Dill.  480. 

111.— Cloke  v.  Shafroth,  137  lU.  393, 
27  NE  702,  31  AmSR  375;  Richardson 
V.  Olmstead,  74  111.  213;  Lonergan  v. 
Stewart.  6fi  111.  44;  Ivea  v.  Hartley. 
51  Hi.  620;  Orter  v.  Stout,  2  IlL  A. 
602. 

Ind.— Carlisle  v.  Wallace,  12  Ind. 
252,  74  AmD  207.  See  also  Lyon  v. 
I<enon.  106  Ind.  M7,  7  NE  311. 

Iowa. — Barnes  v.  McCrea,  75  Iowa 
267.  39  NW  892,  9  AmSR  478;  John- 
ston V.  Browne,  87  Iowa  200. 

Mo. — Potter  V.  Mt.  Vernon  Roller 
Mill  Co.,  101  Ho.  A.  581,  73  SW  1006: 
O'Neal  V.  Stone,  79  Mo.  A.  279. 

Oh. — Chase  v,  Wartiburn,  1  Oh.  St. 
244,  59  AmD  623;  Olbb  v.  Townsend, 
9  Oh.  Cir.  Ct.  409,  4  Oh.  Clr.  Dec. 
96. 

Or.— State  v.  Stookman,  80  Or.  tl; 
48  P  861. 

Eng. — South  Australian  Ins.  Co.  v. 
Randall.  L.  R.  8  P.  C.  101,  «  Moore 
P.  C.  N.  S.  841,  1«  Reprint  756. 

Ont.— Benedict  v.  Ker,  29  U.  a  C. 
P.  410. 

[a]    BaUnent  with  opUoa  to  b«r< 

— In  some  cases  a  distinction  has 
been  made  between  a  bailment  with 
option  to  buy  and  a  delivery  with  an 
immediate  right  to  sell  and  to  pay  In 

f raln  or  money.  Nelson  v.  Brown,  44 
owa  456;  Ledyard  v.  Hlbbard.  48 
Mich.  42,  12  NW  637,  42  AmR  474; 
State  v.  Rieger,  59  Minn.  151,  60  NW 
108?  (where  defendant  was  convicted 
of  a  violation  of  a  statute  providing 
that  no  person  holding  grain  in  store 
should  deliver  it  without  authority  of 
the  owner  and  return  of  the  receipt, 
and  the  receipt  reserved  an  option 
either  to  deliver  the  grade  of  wheat 
called  for  by  the  ticket,  or  to  pay  the 
bearer  the  market  price  on  surrender 
of  the  ticket,  it  was  held  tbat  this 
did  not  render  the  transaction  a  sale, 
but  merely  gave  the  warehousMnan 
an  option  to  buy  when  the  receipt 
was  presented,  which  could  be  ex- 
ercised only  when  It  waa  presented 
and  by  payment). 

99.  Cook,  etc.,  Contr.  Co.  v.  Bell, 
177  Ala.  618,  59  S  873;  Oakley  v. 
State,  40  Ala.  378;  Baaton  V.  Rabun. 
116  Ga.  878,  41  SB  668:  Race  v.  Han- 
sen. 12  HI.  A.  606;  Smith  T.  Sher- 
wood. 2  Tex.  480. 


1.  Neally  v.  Wilhelm,  4  Greene 
(Iowa)  240,  61  AmD  118. 

S.  AgrsMumta  Tepsrvlur  Uaa  oa 
ehatMa  Im  ooaaMttea  «^  tbe  M> 
Umg  of  rsal^  see  Chattel  Hint- 
aages  [6  Cye  096]. 

8.  White  V.  Phelps.  14  Minn.  21. 
100  AmD  190;  American  Storage, 
etc.,  Co.  V.  Harding,  126  Ho.  A.  489, 
104  SW  484;  Neldlg  v.  Bifler.  18  Abb 
Fr  (N.  T.)  863;  Oarltck  v.  James.  12 
Johns.  (N.  T.)  146.  7  AmD  294:  Col- 
lins' App.,  107  Pa.  690,  62  AmR  471. 
Bee  Wright  v.  McAlexander.  11  Ala. 
236  (where  it  was  held  that  a  con- 
tract by  which  the  use  of  slaves  was 
allowed  as  a  compensation  for  the  In- 
terest of  money  could  Dot  be  con- 
verted Into  a  mortgage  by  the  bor- 
rower). 

Ohattal  aaortnges  a&d  pladvae  dl»- 
tlBffBlslwd  see  (Chattel  Mortgas«a  t* 

CTS  986]. 

[a]  JL  *««iea  aitlmcWoM  betwea 
a  baument  and  a  mortgage  is  that  br 
a  mortgage  the  general  title  is  trans- 
ferred to  the  mortgagee  subject  te 
being  revested  by  performance  of  the 
condition;  but  In  case  of  a  bailment 
the  bailor  retains  the  general  title  In 
himself  and  parts  with  tlie  posses- 
sion for  a  special  purpose.  Walker  v. 
Staples,  6  Allen  (Mass.)  84. 

[b]  The  traaaaotlom  la  a  eamwMgm^ 
meat  aad  not  a  eliattd  Bortgwn*  (D 
where  the  goods  are  "consigned  for 
sale"  and  title  Is  thereby  vested  in 
the  other  party  (Wasey  v.  Whit- 
comb.  167  Uicta.  68.  138  NW  &72>.  <£) 
although  there  Is  a  stipulation  tar 
commissions  to  the  dealer  (Wasey  v. 
Whltcomb,  supra).  (8)  and  tbat  tin 
dealer  should  reposaess  any  Instru- 
ment sold  und«-  agreement  when 
deemed  necessary,  and  to  resell  the 
same  for  an  amount  equal  to  the  bal- 
ance due  with  thterest,  or.  tn  default, 
to  replace  the  same  or  any  deflclenc; 
with  cash  (Wasey  v.  Whltcomb,  su- 
pra). (4)  and  that  the  dealer  sboald 
carry  insurance  (Wasey  v.  Whlt- 
oomb,  supra),  (5)  nor  doea  It  change 
the  character  of  the  transaction  that 
the  sales  were  made  In  the  name  of 
the  dealer  (Wasey  v.  Whitcomti^  an- 
pra),  «)  or  that  he  agreed  to  pay 
Interest  (Wasey  v.  Whitoomb.  su- 
pra). 

*.  Doyle  v.  Burns,  IZS  Towa  ISt. 
497.  99  NW  196  (In  which  It  was  said 
per  Deemer,  C.  J.:  "A  bailment  ex- 
ists whenever  the  ownership  and  the 
possession  of  specific  corporeal  diat- 
tela  are  lawfully  severed  from  eack 
other.  In  a  trust  of  personal  prop- 
erty, the  legal  ownership  passes  te 
the  trustee,  and-  he  has  Bomethlng 
more  than  bare  possession.  In  esses 
of  bailment  the  legal  ownership  Is  is 
the  bailor,  and  the  bailee  sfinply  has 
poBsesslon,  which  may  or  may  not  be 
for  some  specific  purpose");  Have>BS 
V.  Church,  104  Mich.  135.  ez  NW  149 
(holding  that  a  payment  of  money  ts 
he  applied  to  a  particular  purpose 
constitutes  a  trust  where  it  was 
contemplated  that  the  Identteal 
money  delivered  should  be  so  ap- 
plied). 

5  Toung  v.  Mercantile  Trust  Co. 
140  Fed.  01  CaflC  146  Pad.  Sft.  75  OCA. 
204] ;  Ashley  v.  Denttm.  1  Utt.  CH^O 
88. 
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Obttttl  mortgafe  or  but.  A  bona  fide  agreement 
for  the  leasii^  of  a  chattel  will  not  be  regarded 
as  a  chattel  mortgage,  although  the  leasee  has  an  op- 
tion to  pnrchase  the  chattel  for  a  sum  o^ual  to 
lent;'  bnt  where  such  a  transaetum  is  intended  to 
fnrmah  seenrity  tint  a  debt '  or  the  payment  of  the 
pnrchaae  price  of  the  ehattelf"  it  may  be  eonstrned 
as  in  effect  a  chattel  mortgage  no  matter  what  the 
parties  may  have  called  their  contract.* 

[f  13]  4.  Haitar  and  Servant.  The  relation  of 
baUor  and  bailee  is  to  be  distix^oisfaed  from  that 
of  master  and  servant  in  that  property  in  the  hands 


of  a  servant  u  in  -the  possession  and  control  of  the 
master,  the  servant  haTing  only  custody,"  while  in 
the  ease  of  bailment  the  possession  and  control  of 
the  property  passes  to  the  bailee  during  the  period 
of  the  performance  of  the  contraet.^^ 

{%  14]  6.  Agency.  A  bailment  is  frequently  inci- 
doit  to  the  relation  of  principal  and  agent,  as,  for 
example,  where  property  is  intmsted  to  another 
with  authority  to  sell;**  bnt  the  relation  of  bailment 
falls  short  of  that  of  !^ncy  in  that  a  bailor  as 
snch  has  no  control  over  the  bailee  ^'  and  is  not 
responsible  to  third  parties  for  his  actions.^* 


n.  OLASSmOATIOK 


15]  A.  In  OeneraL  There  are  several  kinds 
of  bailments  involving  different  rights  and  duties 
upon  the  part  of  the  bailor  and  the  bailee.*''  Ac- 
cording to  the  clasBification  of  the  civil  law  "bail- 
ments" are  of  six  kinds:  (1)  "Depositum/'  which 
is  a  delivery  of  goods  to  be  kept  for  the  bailor  with- 
out recompense.  (2)  "Mandatnm,"  which  is  a  de- 
livery of  goods  to  have  some  service  performed  about 
them  by  the  bailee  without  recompense.  (3)  *'Com- 
modatum,"  which  is  a  gratuitous  loan  of  goods  to 
be  temporarily  used  by  the  bailee  and  returned  in 
specie.  (4)  "Mutuum,"  which  is  a  delivery  of  goods 
not  to  be  returned  in  specie,  hut  to  be  replaced  by 
other  goods  of  the  same  kind.  At  common  law  such 

[a]    'na,  a  entala  a  mere 

lilee 


a  transaction  is  r^rded  as  a  sale  or  exchange  and 
not  a  bailment.  (5)  "Pignus."  A  pignus,  pledge, 
or  pawn  is  a  delivery  of  goods  aa  seenrity  for  some 
debt  or  engagement,  accompanied  by  a  power  of  sale 
in  case  of  default.  (6)  "Loeatio."  A  locatio,  or 
hiring,  is  a  bailment  for  reward  and  may  be  of  four 
kinds:  (a)  "Locatio  rei,"  or  the  hiring  of  a  chattel 
for  use;  (b)  "locatio  operis  faciendi,'*  or  the  hir- 
ing of  work  and  labor;  (c)  "locatio  custodiae,"  or 
the  hiring  of  care  and  services  to  be  bestowed  on 
the  thing  delivered;  (d)  "locatio  operis  mercium 
vehendarum,"  or  the  hiring  of  the  transportation  of 
goods.**  This  classification,  however,  is  generMiy 
superseded  by  a  division  with  referenoe  to  corn- 


bail  m  or  aB«nt  Is  a  trustee;  because 
he  has  property  delivered  to  htm.  In 
the  confidence  that  he  will  do  with 
It  accordtnf  as  he  Is  directed  by  the 
bailor."  Beers  v.  Lyon,  11  Conn.  604, 
613. 

6.    Neldig      Blller.  18  AbbPr  (N. 

X.)  363. 

[a]  IUnatmtloBs<~<l)  A  delivery 
of  property  under  a  so-called  lease 
by  the  terras  of  which  one  party  de- 
livered to  the  other  certain  furni- 
ture at  a  stipulated  price  for  which 
the  latter  was  to  pay  a  sum  down  and 
one  dollar  a  week  as  rental  until  the 
whole  price  was  paid  when  the  fur- 
niture was  to  be  sold  to  him  does  not 
constitute  a  mortBage  within  Rev, 
St.  c  91  I  1,  so  that  it  must  he  re- 
corded to  protect  the  lessor.  Camp- 
bell V.  Atherton,  92  Me.  6B,  <2  A  232. 
(2)  An  Instrument  purporting  to  be 
a  lease  of  a  chattel  for  a  term  of 
months  at  a  stipulated  monthly 
rental  and  containing  a  proviso  that 
the  lesaee  "may  at  any  time  within 
aald  term  of  rental,  purohase  ...  by 
paylns  the  above  valuation  ($116) 
therefor;  and  then.  In  that  ease  only, 
a.11  amounts  theretofore  paid  as 
rental  or  advance  deposit  shall  be  de- 
ducted from  the  price"  is  a  lease  and 
not  a  mortsage.  Ludden,  etc.  Music 
House  v.  Homsby.  45  S.  C  111,  22 
SS  781. 

7.  Seim  v.  Hale.  67  111.  A.  264 
(where  a  lease  of  horses,  carriages, 
etc.,  composing  the  stock  of  the 
stable  which  a  debtor  was  operating 
was  executed  by  the  debtor  to  his 
creditor,  such  lease  providing  that 
the  debtor  should  be  permitted  to 
purchase  the  leased  property  at  any 
time  on  payment  of  a  specified  sum 
equivalent  to  his  Indebtedness,  and 
the  transaction  was  held  to  consti- 
tute a  mortgage  as  between  the 
lessor  and  lessee). 

8.  Abacock  v.  8t  Louis  Type 
Fdy..  B9  Tex.  514;  Kiefer-Haeaaler 
Hardware  Co.  v.  Panlus,  149  Wla  453. 
ISS  KW  832. 

Ea3  ninrtrstloiis.— (1)  An  agree- 
ment certifying  that  the  party  sign- 
ins  the  same  has  leased  certain  prop- 
erty to  be  paid  for  in  installments 
until  the  price  is  paid  and  that  It 
sliall  remain  the  exclusive  property 
of  tlie  Beller  until  It  la  paid  for  la  a 


mortgage.  State  v.  H&ynea,  74  8.  C 
460.  fiS  SB  118.  (2)  Where  a  sewing 
inachlne  Is  delivered  by  the  owner 
who  takes  back  an  Instrument  called 
a  "tease"  whereby  the  maker  agrees 
to  pay  a  certain  rent  for  a  fixed 
time  and,  on  default,  to  return  the 
machine,  otherwise  to  retain  posses- 
sion permanently,  it  constitutes  a 
chattel  mortgage.  Singer  Mfg.  Co.  v. 
Smith,  40  S.  C.  629,  19  SB  132,  42 
AmSR  897.  (8)  An  Instrument  de- 
claring that  certain  machinery  had 
been  leased  for  a  certain  time  after 
which  the  lessee,  upon  the  payment 
of  a  sum  certain,  might  obtain  a  re- 
newal of  the  lease  for  a  second  term, 
and  that,  if  upon  the  expiration  of 
the  second  term  he  should  pay  a  fur- 
ther sum,  he  should  receive  a  bill  of 
sale  of  the  machinery,  but  that.  If 
default  was  made  tn  the  payment  of 
any  of  the  said  sums,  the  lease  should 
terminate  and  all  moneys  paid  should 
be  forfeited  was  held  to  operate  as  a 
mortgage.  Three  Forks  Lumber  Co. 
V.  Smith,  (Ky.)  32  8W  167.  (4>  An 
agreement  that  K  had  rented  and  re- 
ceived from  plaintiff  chattels  worth 
two  hundred  and  sixty-five  dollars 
under  an  agreement  to  pay  as  rental 
one  hundred  dollars  cash  and  twenty- 
five  dollars  a  month  for  six  months 
with  the  privilege  of  purchasing  by 
paying  the  full  value  less  the  rental 
is  a  chattel  mortgage  rather  than  a 
lease,  Klefer-Haessler  Hardware  Co. 
v.  Paulus.  149  Wis.  468,  136  NW  832. 

S.  Oontraeta  of  Uruw  an  dlalla- 
gnlahed  flrem  ooaflWonal  aalM  see 
supra  S  9. 

10.  Starln  v.  U.  S.,  31  Ct.  CI.  6B: 
Van  Lessler  v.  Ann  Arbor  R.  Co.,  133 
Mich.  664,  96  NW  710. 

11.  Ala. — Ladd  v.  Chotard,  Minor 
366. 

N.  T. — Schular  v.  Hudson  River  R. 
Co.,  38  Barb.  653. 

Pa. — McColllgan  v.  Pennsylvania  R. 
Co.,  214  Fa.  229.  63  A  792,  112  AmSR 
739.  6  LRANS  644. 

Tt— Felton  v.  Deall,  S2  Vt.  170,  64 
AmD  61. 

Eng.— Smith  v.  BaUer.  [1891]  2  Q. 
B.  403. 

12.  Blood  v.  Palmer,  11  He.  414,  26 
AmD  547;  Planters*  Hut.  Ina.  Co.  v. 
Bngle,  52  Ud.  468.  , 

OoMlnmaBt  fov  ssla  see  «npra  I  7. 
uTSee  infra  I  43. 


14.   See  Infra  9  114. 

18.  Watson  v.  State,  70  Ala.  IS,  46 

AmR  70. 

aUrhta  ana  avtlea  of  bsllov  and 
bane*  see  Infra  91  42-116. 

16.  Hanes  v.  Shapiro,  168  N.  C 
24,  84  SB  33  (where  the  language 
adopted  as  text  Is  employed  by  Walk- 
er, J.,  in  rendering  the  opinion  of 
the  court  in  a  thoroughly  considered 
case  Involving  the  care  demanded  of 
a  party  to  a  bailment  for  mutual  ben- 
efit); Krause  v.  Com.,  93  Pa.  418,  39 
AmK  762;  Jones  Bailm.  86  [cit  Todd 
v.  Flgley,  7  Watts  (Pa.)  542];  2  Kent 
558  [cit  Com.  v.  Cart,  2  PIttsb.  (Pa.) 
495J. 

[a]  XaUneata  are  divided  by  Bolt; 
O.  J.,  lato  six  olaaass;  viz.,  deposl- 

turn,  commodatum,  locatio  et  con- 
diictio,  pledge,  the  carrlafje  of,  or 
service  about,  goods  for  reward,  and 
the  carriage  of,  or  service  about, 
them  gratis,  CogRS  v,  Bernard,  8  Ld. 
Raym.  909,  92  Reprint  107,  6  ERG 
247,  1  Smith  Lead.  Cas.  354. 

[bl  "Sir  WUUam  Joaea.  in  hla 
treatise  oh  bailment,  has  altered  fha 
arrangement  of  Lord  Holt's  dTvlalon 
of  bailments,  and  has  reduced  hla  six 
kinds  to  five,  which  he  has  rendered 
more  definite  and  comprehensive.  His 
fifth  chiss  Is  I.ocatuni.  or  a  hiring, 
which,  he  piiys,  is  alway.s  for  a  re- 
w.Trd,  He  -subdivides  the  locatum 
Into.  1st.  Lorutio  rcl,  by  which  the 
hirer  g.Tiiif  the  temporary  upb  of  the 
thine;  and  I.oeatlo  operis  faclendl, 
when  work  and  Jabon  pr  care  and 
pains,  are  to  be  performed  or  be- 
stowed on  the  thing  delivered;  or, 
3d.  Locatio  operis  mercium  vehen- 
darum, where  goods  are  bailed,  for 
the  purpose  of  being  carried  from 
place  to  place,  either  to  a  public  car- 
rier or  a  private  person.  With  re- 
gard to  the  first,  Locatio  conductio 
rei.  Sir  William  Jones  correctly  con- 
cludes, that  the  hirer  is  not  bound  to 
more  than  an  ordinary  degree  of  dili- 
gence; that  Is,  Buch  diligence  as  all 
prudent  men  use  In  keeping  their  own 
goods.  As  to  the  second,  or  Locatio 
operis  faciendi,  'If  he  says,  TltiUB 
deliver  silk  or  velvet  to  a  tailor,  for 
a  suit  of  clothes,  or  a  gem  to  a  Jew- 
eller to  be  set  or  engraved,  or  timber 
to  a  carpenter  for  the  rafters  of  hla 
house ;  the  tailor,  the  engraver,  ana 
the  builder,  are  not  only  oUlged  to 
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pemation  under  which  bailments  are  divided  into 
three  kinds  only :  (1)  Bailments  for  the  benefit  of 
both  parties;  (2)  bailments  for  the  sole  benefit  of 
the  wilor;  (3)  bailments  for  the  sole  braefit  of 
the  bailee.^^ 

[t  16]  B.  BaUnanta  f«r  lUul  Beniflt  Under 
the  bead  of  bailmmts  for  the  benefit  of  bailor 
and  bailee  axe  found  the  pledge  and  the  loeatnm, 
or  what  is  denominated  genenuly  as  a  bailment  for 
hire.^*  The  latter  oomp rises  four  distinct  classes, 
namely,  the  hire  of  a  thing,  or  loeatio  rei,  by  which 
the  hirer  gains  the  temporary  use  thereof;^**  the 


hire  of  serviees  on  or  about  a  tiling,  or  loeatio 
opens  faeiendi,  when  work  and  li£or  or  eaie 
and  pains  are  to  be  perfoimed  or  beatowed  « 
the  thing  delivered;'^  the  huing  of  the  earri^  of 
things,  or  loeatio  operis  meieium  Tehendarnm,  where 
goods  are  bailed  for  the  purpose  of  beiag  arried 
from  place  to  plaee,  either  to  a  private  penon** 
or  to  a  ptanoa  ezereising  a  publie  emi^oymait  as  a 
carrier;"  and  the  hirii^;  of  the  custody  of  things, 
or  loeatio  enstodin." 

Inddwital  benefit  to  bailee.  Where  a  bailment  is 
a  mere  incident  to  the  performance  of  services  for 


{lerform  their  several  undertakings, 
n  a  workmanly  manner,  but  since 
they  are  entitled  to  a  reward,  either 
by  express  bargain,  or  by  Implica- 
tion, they  must  also  take  ordinary 
care  of  tbe  things  respectively  balled 
to  them:'  and  he  proceeds  to  illus- 
trate bis  position,  by  reference  to 
cases,  and  concludes,  that  in  what- 
ever point  of  view  tnls  bailment  be 
conaldered,  no  more  ia  regularly  de- 
mandable  of  the  bailee  than  the  care 
which  every  prudent  man  takes  of  his 
own  property."  Sermour  v.  Brown, 
It  Johns.  (K.  Y.)  43.  4«. 

[c]  DtartlMtlom  WbwMa  OapoaM 
aad  aaadaa«,p— Where  a  gratuitous 
bailment  for  tbe  bailor's  benellt  Is 
claimed,  a  court  will  generally  avoid 
making  an  issue  between  a  deposit 
and  a  mandate  and  will  decide  the 
Question  presented  upon  principles 
common  to  both  classes.  Story 
Ballm.  (»th  ed)  143  [clt  Coleman  v. 
Lipscomb,  18  Mo.  A.  443]. 

IT.  Hanes  v.  Shapiro,  168  N.  C. 
24,  32,  84  BE  33  [clt  Cycl;  Neel  v. 
State.  33  Tex.  Cr.  408.  26  8W  726. 
See  also  Schouler  Ballm.  |  14;  Story 
Ballm.  t  140. 

[a]  Baoeytloaal  ballaMita^ 
There  are  certain  instances  of  bail- 
ments which,  on  account  of  tbe  ex- 
ceptional rules  peculiar  to  them  as 
to  the  rights,  duties,  and  responsi- 
bilities of  the  bailees  as  determined 
by  public  policy,  require  special 
treatment  and  to  that  extent  consti- 
tute exceptions  to  the  general  classi- 
fication. Such  bailees  are  postmast- 
ers,  innkeepers,  and  common  carriers. 
The  law  appertaining  to  these  will  be 
found  under  the  appropriate  titlea 
See  Carriers  [6  Cyc  3S2T:  Innkeepers 
122  Cyc  1068];  Post  OiBce  t31  Cyc 
S70]. 

is.   Fledgea  graeraUr  see  Pledges 
[31  Cyc  77*]. 
U.   Neel  V.  State,  SS  Tex.  Cr.  408, 

26  SVf  726. 

[a]  Ratntory  deflnltloa  of  ooa- 
traot  for  hire. — A  contract  for  hire  is 
one  whereby  "one  person  grants  to 
another  the  enjoyment  of  a  thing,  or 
the  use  of  the  labor  and  Industry, 
either  of  himself  or  servant,  during 
a  certain  time  for  a  stipulated  com- 
pensation." Oa.  Code  I  2085  [quot 
Cabanlss  v.  Ponder,  66  Ga.  184,  139]. 

aOb  U.  3. — Ward  v.  Thompson, 
Newb.  Adm.  9S.  29  P.  Cas.  No.  17,162 
[aff  22  How.  330,  16  U  ed.  249]. 

Iowa. — Nye  v.  Iowa  City  Alcohol 
Works,  61  Iowa  129.  BO  NW  988,  33 
AmRlSl. 

Mass. — Spafford  v.  Dodge.  14  Uaas. 
66. 

N.  H. — Sanborn  v.  Colman,  6  N.  H. 
14.  23  AmD  703. 

N.  T. — Young  V.  Leary,  135  N.  T. 
669,  32  NE  «07;  Chamberlain  v.  Pratt. 
33  N.  T.  47:  Hyland  v.  Paul,  83  Barb. 
241:  Ames  v.  Belden,  17  Barb.  613; 
Zule  V.  Zule,  24  Wend.  76,  SB  AmD 
600:  Seymour  v.  Brown,  19  Johns.  44. 

N.  C. — Maxwell  v.  Houston,  67  N. 
C.  305. 

Tex.— Height  v.  State,  (Cr.  A.)  160 
8W  908;  Neel  v.  SUte,  38  Tex.  Or. 
408,  20  SW  726. 

Eng. — Coggs  T.  Bernard,  t  Ld. 
Raym.  909.  91  Reprint  107,  6  BRC 
247,  1  Smith  Lead.  Cas.  SM. 


Ont — Leggo  v.  Welland  Vale  Ufg. 
Co.,  2  Ont.  L.  46. 

[a]  Option  to  pnfohsse*— A  hiring 
of  personalty  for  a  speclQc  term  Is 
not  the  less  a  bailment  because  the 
hirer  has  an  option  to  purchase  the 
property  before  the  expiration  of  the 
term.  Hunt  v.  Wyman,  100  Mass. 
198;  Bailey  v.  Colby.  34  N.  H.  29.  66 
AmD  762:  Collins  v.  Bellefonte  Cent. 
R.  Co..  171  Pa.  248.  U  A  S31. 

[b3  A  loan  from  which  the  lender 
gains  a  benellt  as  well  as  the  bor- 
rower Is  a  bailment  of  this  class. 
Francis  v.  Shrader,  67  III.  278;  Cham- 
berlin  v.  Cobb,  32  Iowa  161;  Parker 
v.  Marquis,  64  Mo.  38;  Neel  v.  State, 
33  Tex.  Cr.  408,  26  SW  726;  Carpenter 
V.  Branch,  13  Vt.  161,  37  AmD  687. 

[c]  A.  person  holdlag  property  for 
the  pnzpoM  of  •zUUtloa  Is  a  party 
to  a  bailment  of  this  class.  Prince  v. 
Alabama  State  Pair,  106  Ala.  840,  17 

5  449,  28  LRA  716;  Vigo  Agricultural 
Soc.  V.  Brumflel,  102  Ind.  146,  1  NE 
382.  62  AmR  667;  Moeran  v.  New 
Tork  Poultry,  etc..  Assoc.,  28  Misc. 
537,  69  NYS  684. 

[d]  Wksn  tQ€Ha  AM  Uxad  for  a 
PMHonlar  pupoM,  the  hirer  Is  a 
bailee  for  hire  so  long  as  the  tools 
are  being  used  by  him  under  the  con- 
tract, but  upon  the  completion  of  the 
work  for  which  they  were  hired  he 
becomes  a  gratuitous  bailee  of  the 
tools.  Leggo  V.  Welland  Vale  Mfg. 
Co.,  2  Ont.  L.  45. 

ai.  U.  8. — Sea  Ins.  Co.  v.  Vlcks- 
burg,  etc.  R.  Co.,  169  Fed.  679,  86 
CCA  644,  17  LRAN8  925. 

Del. — Bowen  v.  Isenberg,  22  Del. 
230,  67  A  152  (the  delivery  of  a  car- 
pet to  be  cleaned). 

111. — Russell  V.  Koehler.  66  111.  469: 
Bpangler  v.  Eicholts,  25  111.  297 : 
Keith  V.  Bliss,  10  111.  A.  424. 

Ind. — Cox  V.  Reynolds,  7  Ind.  267. 

Ky.— Smith  T.  Frost.  1  Bibb  176. 

La. — Broussard  v.  Declouet,  <  Mart. 
N.  S.  259. 

Mass. — Lincoln  t.  Gay,  164  Masa 
637,  42  XE  95.  49  AmSR  480;  Judson 
V,  Adams,  8  Cush.  £66. 

Mo. — Halyard  v.  Dechelman,  29  Mo. 
459.  77  AmD  586;  Corbin  v.  Gentry, 
etc..  Cleaning,  etc,  Co.,  181  Mo.  A. 
151,  167  SW  1144. 

N.  T. — Cohen  v.  Moshkowlti,  17 
Misc.  389,  39  NTS  1084;  Seymour  v. 
Brown,  19  Johns.  44. 

Okl.— Vogel  V.  Braudrlck,  25  Okl. 
268,  105  P  197. 

Pa. — Zell  v.  Dunkle,  156  Pa,  368, 
27  A  38;  Oamt>er  v.  Wolaver,  1  Watts 

6  S.  60. 

S.  C— MeOaw  v.  KImbrel,  IS  8.  C 

L.  220. 

Tenn. — Kelton  v.  Taylor,  11  Lea 
264.  47  AmR  284. 

Tex.— Neel  v.  State,  83  Tex.  Cr.  408, 
26  SW  726. 

Vt. — Gleason  v.  Beers,  69  Vt.  681. 
10  A  86,  69  AmR  757. 

Va. — Slaughter  v.  Green,  1  Rand 
(22  Va.)  8,  9,  10  AmD  488  (wheat  to 
be  converted  Into  flour). 

[a]  The  bnslaess  of  telegraphlaf 
has  been  regarded  as  consisting 
merely  of  receiving  orders  for  work 
and  labor  and  executing  them,  and 
the  contract  between  the  receiver  and 
tbe  remitter,  am  constituting  a  bail- 
ment of  this  class.    Western  Union 


Tel.  Co.  V.  Fontaine,  68  Oa.  438.  But 
see  Western  Union  Tel.  Co.  v.  Blanch- 
ard.  88  Oa.  299.  46  AmR  480  (where 
the  court  Intimated,  but  did  not  Ibid 
it  necessary  to  hold,  that  the  statu 
of  the  company  was  that  of  a  com- 
mon carrier}.  See  generally  Tele- 
graphs and  Ttiephonea  [S7  Cre  Kill. 

oa.  Del. — ^Pennewlll  v.  Cnllea.  % 
Del.  238. 

Ga. — Self  V.  Dunn,  42  (3a.  SS8,  6 
AmR  644;  Fish  v.  Chapman,  S  Ga. 
349,  4<  AmD  393. 

Minn.— St.  Paul,  ot&,  R.  Gi.  v. 
Minneapolis,  etc,  R.  Co..  2€  Minn. 
243,  2  NW  700,  37  AmR  404. 

Mo.—Holtidaw  V.  Duir,  27  Mo.  19! 

N.  H. — Sheldon  v.  Robinson.  7  N.  H. 
157,  28  AmD  726.  . 

N.  T. — Stannard  v.  Prince.  04  N.  T. 
500;  Balrd  v.  Daly.  57  N.  Y.  MS.  IS 
AmR  488;  Allen  v.  Sackrider.  S7  N  T 
341,  4  Transcr.  A_  396;  Pike  v.  Nash. 
3  Abb.  Dec.  GIO.  1  Keyes  336:  Fiab  r 
Clark.  2  Lans.  176  [alt  49  N.  T.  122]; 
Bush  V.  Miller,  13  Barb.  481 ;  Brown  v. 
Denlson,  2  Wend.  S93:  Roberta  v. 
Turner,  13  Johna.  2S2.  7  AznZ>  311. 
^  Pa. — Forsythe        Walker.    •  Pa 

^^Tex. — Haynie  v.  Baylor,   It  Tex. 

Vt.— White  V.  Bascom.  28  Vt.  268. 

Eng.— Nugent  v.  Smith,  1  C  P.  D. 
19  [rev  on  other  grounds  1  C  P.  D. 
423,  1  ERC  218]. 

83.  Seymour  v.  Brown,  19  Johna 
(N.  T.)  44.  See  Carriers  [C  Cyc  3<4]: 
Shipping  [36  Cyc  20S1. 

Areat  v.   Squire.   1   DnJy  (H. 
Y.)  347,  356;  Schouler  BaUm.  {  12. 

[a]  ZUnstratioa,— There  im  a  bail- 
ment of  this  class  (1)  where  prt^rty 
is  Intrusted  for  keeping  to  a  safety 
deposit  company  (Mayer  v.  Breo- 
Bingeiv  74  III.  A.  475  [aff  180  IlL  111, 
54  NE  169,  72  AmSR  196  and  noU]: 
Guaranty  Trust  Co.  v.  DiltL  42  To. 
Civ.  A,  26,  91  SW  696):  <2)  or  to  an 
Innkeeper  by  one  who  Is  neither  a 
guest  nor  a  traveler  (Healey  t.  Gray, 
68  He.  489.  28  AmR  80):  (8>  where 
goods  are  left  by  a  customer  In  a 
store  (Bunnell  v.  Stern.  122  N.  T. 
539,  26  NE  910,  19  AmSR  519.  10  LRA 
481  (rev  14  Daly  857,  IS  NYSt  71]; 
Osgoodby  V.  Llembemer,  22  AlbLJ 
114;  Woodruff  v.  Painter,  150  Pa.  91. 
24  A  621,  30  AmSR  786.  16  LRA  4S1; 
McCoUin  V.  Reed,  16  WklyNC  (ft.) 
287.  But  see  Powers  v.  O'Neill.  89 
Hun  129,  34  NTS  1007  [dlat  Banndl 
V.  Stern,  supra,  and  holdlns  that  a 
store  Is  not  custodian  of  a  eostoD- 
er's  pocketbook  earelosslr  don 
and  lost]);  (4)  In  a  restaurant  (Simp- 
son V.  Rourke,  IS  Misc.  230.  34  NTS 
11;  Buttman  v.  Dennett,  9  Misc.  452. 
M  NTS  247):  (B)  In  a  barbei^T^ 
(Dllberto  v.  Harris,  95  Ga.  671.  23  SB 
112);  (6)  or  In  a  bathing'  eatabllsh- 
ment  (Tombler  v.  KoelllnK,  66  Art 
62.  28  SW  794,  46  AmSR  14«,  27  LRA 
502;  Sulpho-Saline  Bath  Co.  v.  AUea. 
66  Nebr.  296,  92  NW  354.  1  AnnCas21: 
Bird  v.  Everard,  4  Misc.  104.  23  NT? 
1008;  Levy  v.  Appleby,  1  NTCKyCt 
262):  (7)  but  the  class  of  ballmrat 
under  which  a  restaurateur  Is  I  table 
must  be  distinguished  from  the 
under  which  an  Innkeeper  Is  Itahle 
(Carpenter  t.  Taylor.  1  HUt.  <N.  TJ 
193  J  ■ 
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§§  16-18] 


BAILMENTS 


[6  C.J.]  1101 


which  the  bailee  receives  compensation  "  or  to  the 
conduct  of  a  basiaess  from  which  the  bailee  derives 
profit,'"  it  is  a  bailment  for  mntaal  benefit,  although 
the  bailee  receives  no  compensation  for  the  bail- 
ment as  such;  bat  the  mere  fact  that  the  bailee  in 
accepting  the  custody  of  the  property  was  actuated 
by  the  expectation  of  a  benefit  accruing  to  him  sim- 
ply as  a  member  of  the  community  is  not  sufScient 
to  constitute  the  bailment  one  for  mutual  benefit, 
and  it  is  a  mere  depositum.^' 

[$  17]  0.  BaUments  for  Side  Benefit  of  Bailor. 
Bailments  for  the  sole  benefit  of  the  bailor  include 
the  depositnm  and  the  mandatum,  of  which  the  de- 
positom  or  deposit  is  a  naked  bailment  of  personal 
property,  to  be  kept  for  the  depositor  without  re- 
ward,'" and  the  mandatum  or  mandate  is  a  bail- 
ment of  personal  property  in  regard  to  which  the 


bailee  engages  to  do  some  act  without  reward.'* 
Another  distinction  is  said  to  be  the  fact  that  in 
a  deposit  the  principal  object  is  the  custody  of  the 
thing  and  the  service  and  labor  are  merely  accessory, 
but  that  in  a  mandate  the  service  and  labor  are  the 
principal  object  and  the  thing  is  merely  accessory.^* 
18]  D.  Bailments  for  Sole  Benefit  of  Bailee. 
The  gratnitous  loan  or  use  of  the  thing  bailed,  the 
commodatnm  of  the  older  classification,  forms  the 
division  of  bailments  for  the  sole  benefit  of  the 
bailee.'^  A  mutuum,  or  loan  of  goods  for  con- 
sumption, goods  of  like  kind  to  be  returned,"  was 
regarded  by  the  Roman  law  as  a  species  of  loan  or 
bailment;"  but  at  common  law  this  species  of  loan 
is  not  regarded  as  a  bailment,  bat  as  a  sale,  for  the 
reason  that  the  specifie  property  delivered  is  not  to 
be  returned.'* 


]».  Vogel  V.  Braudrlck.  25  Obi. 
259.  105  P  197  (storage  of  cotton  In 
cotton  yard  between  weighing  and 
hauling,  where  bailee  received  com- 
pensation for  each  of  these  services): 
White  V.  Humphrey,  11  Q.  B,  4S,  63 
ECL  43.  116  Reprint  891. 

as.  Sulpho-Sallne  Bath  Co.  v.  Al- 
len. 60  Nebr.  295,  92  NW  354,  1  Ann 
Cas  21;  Hanes  v.  Shapiro,  168  N.  C. 
24,  84  SB  33;  Woodruff  v.  Painter,  ISO 
Fa.  91,  24  A  621.  30  AmSR  786.  18 
LRA  4S1.    See  infra  SI  82-64. 

[a]  Wlien  bo  litv*  la  paU«  th* 
umlmt  nl«  is  to  bold  a  ballmMit  to  1w 
for  lilr*  only  In  thos*  oasM  where  It 
ia  a  necessary  incident  of  a  business 
in  which  the  bailee  makes  profit 
Woodruff  v.  Painter,  168  Pa.  91. 
24  A  821,  80  AmBR  788,  16  LRA 
461. 

[b]  Th*  baUmeat  of  WMUriaur  19- 

pATOl  and  personal  effects  Incidental 
to  the  performance  by  the  bailee  of 
some  personal  service  to  the  bailor  Is 
of  this  character.  Bunnell  v.  Stem, 
122  N.  T.  639,  26  NB  910,  19  AmSR 
S19.  10  LKA  481.  And  see  Infra  t 
64. 

[c]  A,  AogkMsw  wlut  tooomM 
liirilM  im  flw  •nootetloa  of  attraetliiff 
InuliMM  to  his  shop  thereby  is  a 
bailee  for  hire.  Newhall  v.  Paige,  10 
aray  (Mass.)  888. 

a¥.  Bissell  T.  Harris.  1  Nebr.  (Un- 
off.)  635,  95  NW  779. 

as.  Oa. — 'Montcomerr  v.  Sivans,  8 
Ga.  178. 

Kan. — Hale  v.  Rawallle,  8  Kan.  136. 
Mich. —  Gerrish  v.  Huskegon  Sav. 
Bank,  138  Mich.  46,  100  NW  1000,  4 
AnnCas  1083. 

Uo. — King  V.  Exchange  Bank,  108 
Afo.  A.  1.  78  SW  1038  (holding  that, 
where  the  payer  of  a  check.  In  Ms 
letter  to  a  bank  Inclosing  the  check, 
requesting  it  to  be  delivered,  ex- 
pressly stated  that  any  charges  which 
the  t)ank  might  make  In  the  matter 
were  to  be  paid  by  tlie  payee,  the 
bank  was,  as  to  the  payer,  a  grata  i- 
toua  bailee). 

Nebr.— Blssell  t.  Harris,  1  Nebr. 
(tTnoff.)  536.  95  NW  779. 

N.  T. — Lyons  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  T.  278,  19 
JLvnTt  181. 

Tenn. — Thompson  v.  Woodruff,  7 
Coldw.  401. 

Tex. — Smith  v.  F.  W.  Heitman  Co., 
44  Tex.  Civ.  A.  368.  98  SW  1074. 

X>«poalta  geaenlly  see  I>eposl- 
taries  [13  Cyc  792]. 

Oa. — Hontiromery      Bvane,  8 
Oct.  178. 

Tnd. — Bronnenburg  v.  Charman,  80 
Tnd.  476. 

La. — Beugnot  t.  Tremonlet,  82  IjE. 
Ann.  464.  27  S  107. 

BCe. — Storer  v.  Oowen,  18  He.  174. 
Minn. — MeCauley  v.  Davidson,  10 
M:inn<  418. 

N.  J. — Torako  V.  Sharp,  (Sup.)  94  A 

^^l^a.— Com.  V.  Cart,  2  Pittsb.  496. 


Tenn. — Thompson  v.  Woodruff,  7 
Coldw.  401. 

[a]    Vnder  the  fcnilsiaaa  eode  a 

mandate  may  be  for  the  interest  of 
the  person  granting  it  alone;  for  the 
Joint  Interest  of  both  parties;  for  the 
Interest  of  a  third  person;  for  the  in- 
terest of  a  third  person  and  that  of 
the  party  granting  It;  and  for  the  in- 
terest of  the  mandatory  and  the 
third  person.  Civ.  Code  art  2838. 
See  also  Inst.  Juat.  Band,  lib  S  tit 
XXVI, 

!b]  niBMntloBa  of  maaAMitfam^ 
The  carriage  of  goods  without 
compensation  therefor  (Ooodenow  v. 
Snyder,  8  Greene  (Iowa)  699):  (2) 
the  gratuitous  management  of  an- 
other's business  (Richardson  v,  Put- 
relL  42  Miss.  525);  (3)  a  gratuitous 
undertaking  to  cure  a  horse  (Conner 
V.  Wlnton,  8  Ind.  315.  65  AmD  761); 
(4)  a  gratuitous  transmission,  by 
draft,  of  money  deposited  with  the 
sender  by  the  owner  (EJddy  v.  Liv- 
ingston. 35  Mo.  487,  88  AmD  12S). 
(6)  Where  title  to  certain  peanuts 
had  passed  to  the  buyer,  but  it  was 
agreed  that  they  should  remain  on 
the  seller's  premises  in  a  barn  until 
shipping  directions  had  been  given, 
the  seller  was  a  mere  accommodiatlon 
bailee  without  hire.  State's  Prison  t. 
Hoffman,  159  N.  C.  584,  76  SE  3. 

30.  Montgomery  v.  Evans,  8  Oa. 
178  [dt  Story  Bailm.  i  140];  Thomp- 
son T.  Woodruff.  7  Coldw.  (Tenn.) 
401. 

31.  Ala.— Knight  v.  Bell,  22  Ala. 
198. 

Mo. — Spelman  v.  Delano,  177  Mo. 

A.  28,  163  SW  SCO. 

Mont.— Woods  V.  Latta,  88  Mont.  », 

88  P  402. 

N.  Y.— Payne  v.  Gardiner.  29  N.  T. 
I4S.  167. 

Ont. — Dlllaree  v.  Doyle.  43  tJ.  C.  Q. 

B.  442. 

[a]  'KJoinnodataBl  axtsea  where  A 
(the  lender)  delivers  a  thing  to  B 
(the  borrower)  to  the  end  that  B 
shall  use  it  gratuitously  In  a  speci- 
fied manner."  Sohm  Inst.  Rom.  L.  I 
79. 

[b1   lU»rtTa*loiL~(l>  The  nse  of 

another's  property  on  condition  that 
the  user  takes  care  of  it  and  keeps  It 
in  good  order.  Booth  v.  Terrell,  16 
Qa.  20;  Bennett  v.  O'Brien,  87  IIL  260. 
(2)  Where  teamster  leaves  wagon  to 
be  loaded  and  hitches  his  team  to 
loaded  wagon  under  rule  of  bailee  to 
avoid  loss  of  time  to  bailee.  McCur- 
rie  V.  Edward  Hlnes  Lumber  Co.,  178 
HI.  A.  617. 

tc]  Veed  and  kemiaff  of  borrowed 
hone  (1)  does  not  of  itself  make  ball* 
ment  one  of  mutual  beneflt  (Bennett 
V.  O'Brien.  87  111.  260):  (8)  but  may 
constitute  the  bailment  one  for  mu- 
tual beneflt  where  such  care  was 
undertaken  at  the  request  of  the 
bailor  (Chamberlin  v.  Cobb,  82  Iowa 
161). 

[d]   Aoaa  for  wM^The  use  of 


bonds  given  to  a  broker,  provided 
that  he  keeps  an  equal  amount  of  the 
same  bonds  at  par  as  a  circulating 
medium,  is  not  a  loan  for  use,  under 
a  statute  defining  a  loan  for  use  as 
the  gratuitous  grant  of  an  article 
to  another  for  use  to  be  returned  In 
specie,    and   at    the    will   of  the 

frantor.  CabanlBs  v.  Ponder,  66  Oa. 
84. 

[e]  Zord  Xott  defines  this  kind  of 
bailment  to  be  "when  goods  or  chat- 
tels that  are  useful,  are  lent  to  a 
friend  gratis,  to  be  used  by  him." 
Coggs  V.  Bernard,  2  Ld.  Ravm.  909, 
913,  92  Reprint  107,  6  BRC  247,  1 
Smith  Lead.  Cas.  364.  See  DUlaree 
V.  Doyle,  43  V.  C,  Q.  B.  448. 

[fl  To  oowrtltnte  a  baOnmit  of 
this  klad  there  must  be  a  thing  lent; 
it  must  be  lent  gratuitously:  It  must 
be  lent  primarily  for  the  use  of  the 
bailee;  and  the  specific  article  must 
be  returned  at  the  termination  of  the 
bailment.  Jones  Ballm.  74:  Story 
Batlm.  ii  223-228.  47. 

[g]    neoarinm.-— "If  the  commo- 


datum  was  for  an  indefinite  time,  but 
at  the  mere  pleasure  of  the  lender,  tt 
was  called  precarlum."  Armour,  J., 
in  Dlllaree  v.  Doyle.  43  U.  C.  Q.  B. 
442,  445. 

8&  1  Addison  Contr.  (8th  ed)  614; 
Payne  Gardiner,  29  N.  T.  u4,  187: 
Downes  v.  Phcenlx  Bank,  6  HUl  (N. 
T.)  297;  Fosdlch  v.  Oreene,  87  Oh.  St. 
484,  22  AmR  828. 

[a]  •Vatnom  aaises  where  one 
person  transfers  a  certain  quantity 
of  res  funglblles  ...  to  another,  this 
other  (the  transferee)  becoming  own- 
er of  the  things  subject  to  an  obliga- 
tion to  restore  the  same  amount  of 
the  same  quality  as  he  had  received." 
Sohm  Inst.  Rom.  L.  )  79. 

83.    Sohm  Inst.  Rom.  L.  |  79. 

34.  Schouler  Ballm.  !  6;  Rahllly  v. 
Wilson.  20  F.  Cas.  No.  11,632,  3  Dill. 
420.  42S  (where  It  is  said,  per  Dillon, 
J.,  of  the  contract  under  considera- 
tion: "Viewed  in  the  light  of  the 
uniform  course  of  business,  the  con- 
tract is  not  one  of  bailment  proper, 
but  one  (mutuum)  where  the  prop- 
erty passes  to  the  mutuary  or  re- 
ceiver, and  Is  delivered  to  him  for 
his  own  use  or  consumption,  and 
where  he  Is  not  bound  to  return  the 
identical  article  in  Its  original  or  al- 
tered shape,  but  property  of  the  same 
kind  and  value;  in  which  case  It  Is  a 
sale,  and  the  title  passes,  and  the  re- 
ceiver becomes  a  debtor  for  the  stipu- 
lated return"). 

[a]  Mntanm  as  loaa  or  sele^ 
"This  irregular  and  anomalous  char- 
acter of  bailment,  well  defined  and 
recognised  in  the  Roman  or  continen- 
tal law.  Is  alluded  to  rather  than  dis- 
tinctly announced  by  the  common- 
law  writers.  In  our  system  of  Juris- 
prudence it  la  treated  as  a  sale  rather 
than  a  bailment,  and  this  seems  to  be 
Its  proper  aspect,  since  its  practical 
effect  must  always  be  to  operate  a 
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[§§  19-22 


m.  NAltlBE  AND  ELEHEIVT8 


a  19}  A.  In  OflBtral.  Baibnent  ia  a  eontraotual 
relation,  and  it  is  essential  to  its  creation  that 
there  be  a  delivery  and  acceptance  of  the  gooda 
upon  a  contract  express  or  implied  defining  the  pur- 
pose of  the  transaction.*"  On  the  other  hand,  it  has 
been  said  that  a  contract  inter  partes,  a  particular 
ceremony  or  actual  meetiiuf  of  minds,  is  nnneces- 
sanr  to  the  creati<m  of  a  baiunent.  It  is  the  element 
of  lawful  possession,  however  created,  and  the  duty 
to  account  for  the  thing  as  the  property  of  another 
that  create  the  bailment,  r^ardless  of  whether  such 
possession  is  based  on  a  contract  in  the  ordinary 
sense  or  not.""  And  it  is  not  essential  to  the  ex- 
istence of  a  bailment  that  it  contain  a  provision 
for  a  definite  term." 

[$  20]   B.  Sabject  Uattei^l.  In  OeneraL  Any 


kind  of  personal  property  in  existence  may  be  tbe  snb- 
ject  of  a  bailment,'"  ineloding  eboses  in  aotion  when 
they  represent  rights  in  existence  and  assignable,  and 
are  capable  <^  deUv6xy,eitbar  actual  or  constructive.** 
21]  8.  TSxIirtOTce  utd  Ownorahip  of  Property. 
Property  that  is  not  in  existence,  or  that  ia  to  be 
acquired  by  a  person  in  the  future,  is  not  bailable;** 
that  is  to  say,  no  contract  rrapeoting  sneb  property 
can  operate  by  way  of  bailment  until  tee  property 
has  come  into  existence,^^  until  title  thereto  baa  been 
acquired  by  the  bailor,**  and  until  it  has  been  taken 
into  possession  by  the  bailee.*'  Moreover  the  con- 
tinued existence  of  the  thing  bailed  is  implied  in 
a  contract  of  bailment.** 

[(  22]  0.  Delivery  and  Acceptance— 1.  Delivery 
— a.  Necessity  of.  In  order  to  constitute  a  transae- 


tranefer  of  title  where  chattels  are 
depoalted,  and  to  create  the  relation 
cf  lender  and  borrower  where  money 
Is  Involved.  In  the  one  case  it  is  a 
sale,  with  the  right  In  the  purchaser 
to  return  the  thing  delivered  or  its 
equivalent  in  Iclnd,  though  not  in  spe- 
cie. In  the  other  it  ia  a  deposit  of 
money  with  the  understanding  that 
it  1b  to  be  surrendered  on  demand, 
but  with  the  right  In  the  receiver  to 
use  and  replace  It  If  he  desires.  .  .  . 
It  follows,  therefore,  that  In  the  com- 
mon law  the  Idea  of  bailment  In  this 
class  of  cases  is  lost  in  that  of  a 
purchase,  where  the  thing  deposited 
is  a  chattel,  and  in  that  of  debtor 
and  creditor  where  it  la  money."  Per 
Chalmers.  J.,  in  Caldwell  v.  Hall.  60 
Miss.  330,  333,  44  AmR  410. 

36.  Krumsky  v.  I>oeser,  37  Misc. 
604.  76  NTS  lOlZ;  Todd  v.  Plgley.  7 
Watts  (Pa.)  642.  And  see  infra  H 
22.  24,  26. 

[a]  TlM  m«M  takbig  by  aa  owr^ 
seer  of  ootton  seed  left  by  the  former 
occupant  on  the  plantation  of  the 
employer  of  the  overseer,  and  the  use 
of  It  by  his  direction,  will  not  sup- 
port a  declaration  by  the  owner  of 
the  cotton  seed  against  the  overseer 
for  the  value  of  it  as  upon  a  bail- 
ment to  him.  Bohannon  v.  Spring- 
field. 9  Ala.  789. 

[b]  TorUons  taktag  by  a  railway 
company  of  property  left  on  Its  right 
of  way  does  not  constitute  a  bail- 
ment. Walker  v.  Norfolk,  etc.,  R.  Co.. 
67  W.  Va.  273.  67  SE  722. 

[c]  "The  ohjMts  of  ImiliMat  may 
be  as  various  as  the  tranaactlons  of 
men;  they  are  made  for  the  purpose 
of  sale,  hire,  safekeeping,  etc  In 
some  cases,  in  fact,  a  lar^  majority 
of  the  transactions,  they  are  made 
for  the  purpose  of  a  disposition  or 
conversion  of  the  property."  Peo.  v, 
Cohen,  8  Cat.  42,  43. 

36.  Burns  v.  State,  145  Wis.  373, 
128  NW  987.  140  AmSR  1081.  See 
State  V.  Chew  Muck  Tou,  20  Or.  215, 
25  P  355  (where  It  is  said  that  in  the 
absence  of  a  contract  the  law  imposes 
duties  which  the  bailee  cannot  neglect 
without  llabtlity,  and  which  do  not 
depend  upon  the  existence  of  any 
contract), 

"It  Is  said,  generally,  in  the  books, 
that  a  bailment  Is  created  by  delivery 
of  the  personalty  to  one  person  by 
another  to  be  dealt  with  in  specie  as 
the  property  of  such  other  person 
under  a  contract,  express  or  implied, 
but  the  word  'contract'  is  used  In  a 
broad  sense.  The  mutuality  essen- 
tial to  the  contractual  feature  may  be 
created  by  operation  of  law  as  well 
as  by  the  acts  of  the  parties  with  in- 
tention to  contract.  So  It  makes  no 
difference  whether  the  thing  be  In- 
trusted to  a  person  by  the  owner,  or 
another,  or  by  some  one  for  the  own- 
er or  by  the  law  to  the  same  end. 
Taking  poseession  without  present  in- 


tent to  appropriate  raises  all  thjs  con- 
tractual elements  easantial  to  a  bail- 
ment.   So  the  iieraon  who  bona  flds 

recovers  the  property  of  another 
which  has  been  lost,  or  irresponsibly 
cast  away  by  an  Insane  man.  as  In 
this  ca«e,  is  a  bailee  as  much  as  if 
the  same  property  were  Intrusted  to 
such  person  by  contract  inter  partes. 
In  the  latter  case  the  contract  creates 
the  duty.  In  the  former  the  law  cre- 
ates it.  Such  a  situation  is  to  be 
distinguished  from  that  where  one 
knowingly  receives  money  paid  him 
by  mistake  and  fraudulently  retains 
it.  There  the  element  of  bona  flde 
possession  may  be  said  not  to  exist 
and  so  the  duty  accompanied  by  such 
possession  essential  to  a  bailment  not 
to  have  been  created."  Per  Marshall. 
J.,  in  Burns  v.  State,  146  Wis. 
373,  380,  US  NW  887.  140  AmSR 
lOSl. 

[a]  XU«s«Mtloa^"If  one.  with- 
out the  trespass  which  character- 
izes ordinary  larceny,  comes  Into  pos- 
session of  any  personalty  of  another 
and  is  in  duty  bound  to  exercise  some 
degree  of  care  to  preserve  and  re- 
store the  thing  to  such  other  or  to 
some  -person  for  that  other,  or  other- 
wise account  for  the  property  as  that 
of  such  other,  according  to  circum- 
stances,— he  is  a  bailee."  Burns  v. 
State,  146  Wis.  373.  380,  128  NW  987, 
140  AmSR  1081. 

rb]  A  bailment  arises  aa  to  moBsj 
taken  by  aa  olBosr  from  a  vrlsoasr 
upon  arrest.  Leonard  v.  State,  66 
Tex.  Cr.  307,  120  SW  183. 

37.  Stiles  V.  Seaton,  200  Pa.  114, 
49  A  774  [appr  In  re  Angeny,  l&l 
Fed.  969].  See  Standard  Brewery  v. 
Hales,  etc..  Malting  Co.,  70  III.  A. 
S63  raff  171  III.  002,  49  NB  S07] 
(holding  that  duty  as  to  redelivery 
might  be  iixed  by  Implication  of 
law). 

38.  Van  Wagoner  v.  Buckley,  148 
App.  Div.  808,  133  NYS  699. 

"The  word  'goods'  .  .  .  obvlouslr 
Includes  every  article  of  movable  and 
tangible  personal  property."  Knapp. 
etc.,  Co.  v.  McCaffrey,  178  HI.  107, 
112,  52  NB  898.  69  AmSR  290. 

[a]  BMl  srapM!tr'~(l>  It  has 
been  said  that  real  property  may  be 
balled  where  the  bailment  Is  in  the 
nature  of  a  plgnue.  Qlanvllie  lib  10 
c  1  p  19  [cit  Cortelyou  v.  lAnalng,  2 
Cat.  Cas.  (N.  T.)  200].  (2)  So  In  the 
civil  law  It  seems  that  real  property 
may  be'  the  subject  of  a  bailment. 
Schouler  Ballm.  S  31.  (3>  Land  war- 
rants or  certificates,  located  or  repre- 
senting specific  land,  are  not  per- 
sonalty and  are  not  bailable,  Mowry 
v.  Wood,  12  Wis.  413  [overr  Atns- 
worth  V.  Bowen,  9  Wis.  848];  Whit- 
ney V.  State  Bank,  7  Wis.  620.  (4) 
Unlocated  land  warrants  are  and  may 
be  balled.  Smith  v.  Frost.  1  Bibb 
(Ky.)  876;  Stone  v.  Brown,  64  Tex. 
330. 


at.  U.  S. — Cowdrey  v.  Vanden- 
burgh.  101  U.  S.  672.  85  U  ed.  928: 
Bieblnger  v.  St.  Louis  Contlnoatal 

Bank,  99  U.  S.  143,  26  L.  ed.  271. 

Colo. — Balllnger  v.  Vates.  26  Oola» 
A.  116,  140  P  931.  932  [olt  Cyo]. 

Oa. — Cabanlas  v.  Ponder.  65  (3fl. 
134. 

III.— I^oomis  V.  Stave.  78  111.  828. 

Ky. — Pindell  V.  (Srooma.  IS  B.  Hon. 
601;  Sandws  v.  Davis,  »  Xoa. 
482. 

Ue.— Shaw  V.  Wllshlre.  «5  Me. 
486. 

Mass. — Jarvis  v.  Rogers,  15  Mass. 

389 

Minn.— White  v.  Phelps,  14  Ulna. 

27.  100  AmD  190. 

N.  J. — Polhemus  v.  Prudential 
Realty  Corp.,  74  N.  J.  L.  670,  67  A  301 
(promissory  note);  Morris  Canal,  etc 
Co.  v.  Plsher.  9  N.  J.  Bq.  6«7,  64  AmD 
423  and  note. 

N.  T.— McNeil  v.  New  Toric  City 
Tenth  Nat.  Bank,  46  N.  T.  335,  7  An 
R  341;  Wilson  v.  Little.  2  N.  T.  448, 
61  AmD  307  and  note;  Smedea  v. 
Uttca  Bank,  20  Johns.  872:  OarlIcA 
v,  James,  12  Johns.  146,  7  AmD 
294:  McLean  v.  Walker.  10  Jfihsa. 
471. 

Pa. — Appleton  v.  Donaldson,'  t  Fa. 

381. 

Wis. — ^Bowers  Shrana.  71  Wis. 
183.  36  NW  629. 

Eng. — <;oIIlnB  V.  Martin.  1  B.  A  P. 
648,  126  Reprint  1113;  Llckbarrow  t. 
Mason,  6  East  20  note,  101  Reprint 
1191,  1  H.  Bl.  867.  126  R«prtnt  M9, 
2  T.  R.  88,  100  Reprint  85.  4  BRC 
756. 

"Any  kind  of  personal  property.  In- 
cluding current  money  and  even  a 
chose  in  action,  if  in  existence,  may 
be  the  subject  of  a  ballmenL**  Mad- 
dox,  J.,  in  Van  Wagoner  v.  Bntddey. 
148  App.  Div.  808,  810.  ISS  NTS 
699. 

Assignments  of  oliossa  te  mHm 

see  Assignments  flS  7~S0. 

40.  OitUngs  V.  Nelson.  88  HI.  691: 
Macomber  v.  Parker,  14  Pick.  (Masa) 
497:  Smlthurst  v.  Bdmnnds,  14  N.  J. 
Eg.  408.  But  see  Collin^  App-  107 
Pa.  690.  68  AmR  479  (holding  tkat 
an  Interest  In  a  partnership  wfU  be 
affected  In  equity  by  an  Instrament 
■balling  such  interest,  nMwtthstudtiv 
that  the  interest  has  no  extsAcnee  al 
the  date  of  the  eontract  of  liafl- 
ment). 

41.  Collins*  App.,  107  Pa.  SSO.  53 
AmR  479;  Smith  v.  Atkins.  18  Vt.  46L 

49.  Macomber  v.  Parker.  14  Pkk- 
(Mass.)  497  (holding  that  property 
not  in  existence  or  to  be  acquired  by 
a  person  In  the  future  may  t»e  ta- 
pothecated,  but  not  technically 
bailed).   

43.  (Sittings  V.  Nelson.  88  UL 
691. 

44.  Taylor  v.  Caldwell,  3  ^  *  S. 
826,  113  BCL  826,  6  ERG  io8.  183 
Reprint  809;  Wllltema  Uoyd.  W. 
Jones  179.  88  B^rlnt  »B. 


For  later  oases,  develepassts  and  okaagea  In  the  law  see  oumulaUve  AnnoUtions,  same  tiUe,  page  and  note  numUr. 
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tion  an  aetnal  bailmait  there  must  be  a  delivery  to 
the  bailee,  either  aotaal  *•  or  oonstmctive.** 

OonstmctiT*  bailment.  A  eonstmetive  bailment 
arises  where  the  person  having  possession  of  a  chat- 
tel holds  it  under  such  eircnmstances  that  the  law 
imposes  upon  him  the  oblation  of  delivering  it  to 
aaother.*^  In  the  ease  of  a  eUMtmctive  bailment  it 
is  not  neeeasary -that  then  be  either  an  aotaal  or 
conBtmotive  delivery.** 

23]    b.  Snffidency  of.  Saeh  a  foil  delivery  of 


45.  Ark. — Bertig  t.  Norman,  101 
Ark.  76,  141  SW  201,  AnnCaalSlSD 
148. 

Ga. — ^Atlantic  Coast  Line  R.  Co.  t. 
Baker.  118  Oa.  80»,  45  SB  67S. 

Maam. — Coin.  v.  Williams,  6  Qray  1. 

Minn. — Houehton  v.  Lynch,  13 
Ulnn.  SB. 

Ud. — ShMman  Commtreial 
Printing  Co-  8»  Ho.  A.  SI. 

N.  J.— ^Uaon  v.  Fmnaylvanla  R. 
Ca.  86  N.  J.  U  446.  9S  A  6». 

N.  T. — Tan  Wagoner  v.  Buckley, 
14S  App.  DIv.  808.  13S  NTS  E>9:  Sam- 
uels V.  McDonald.  33  N.  Y.  Super.  211; 
Barnes  v.  Stern  Bros.,  89  Misc.  I8S, 
161  NTS  887;  Patttson  v.  Hammer- 
atein,  17  Mtso.  S7&,  19  NTS  1089. 

N.  C— Hanes  v.  Sbaptro,  168  N.  C. 
24.  84  am  38;  Owens  v.  Klnasy,  iS  N. 
C,  245. 

Pa.— McBrlde  v.  McNally,  243  Pa. 
206,  89  A  1131,  52  LRANS  259  (hold- 
ing that,  where  the  owner  of  a  boat 
engaged  to  carry  the  members  ot  a 
church  society  on  an  excursion,  and 
the  boat  was  never  out  of  his  pos- 
sesalon,  he  was  neither  the  bailor  nor 
bailee  In  respect  to  his  engagement); 
Trunlck  v.  Smith,  63  Pa.  18. 

Tex. — Northcutt  v.  State,  60  Tex. 
Cr.  269,  131  8W  1128.  31  LRANS  822. 

Wte. — Crosby  v.  Oerman.  4  Wis. 
J73. 

[a]  "Aa  aotaal  baUnisat  extats 

where  there  Is  either  (a)  an  actual 
d^lvery  consisting  in  giving  to  the 
tiallee  or  his  agent  the  real  posses- 
sion of  the  chattel,  or  (b)  a  con- 
structive delivery  consisting  of  any 
of  those  acts  which,  although  not 
truly  comprising  real  possession  of 
the  goods  transferred,  have  been  held 
by  legal  construction  equivalent  to 
acts  of  real  delivery."  Oilson  v. 
Pennsylvania  R.  Co.,  16  N.  J.  U  446, 
448,  92  A  59. 

[b]  •'VmOar  aU  of  tha  daflaiflons 
given  by  all  of  the  books,  the  deliv- 
ery of  a  particular  thing  out  of  the 
'possession  of  the  bailor  to  the  bailee, 
upon  a  contract  to  return  that  article, 
or  to  make  some  deflnite  disposition 
of  that  article,  is  the  foundation  and 
the  fundamental  object  of  the  law  of 
bailment."  Ramsey.  J.,  in  Northcott 
V.  State,  <Tex.  Cr.  A.)  181  SW  1128, 
1130.  31  LRANS  823. 

'  [c]  mvatratlon^O)  The  propri- 
etor of  a  theater  Is  not  the  bailee  of 
the  overcoat  of  a  patron  who  hangs 
It  on  a  hook  In  a  box  occupied  by  him 
while  witnessing  a  play.  Pattlaon  'V. 
Hammerstein,  17  Mlec  375,  39  KTS 
1039.  (2)  Where  merchants  provided 
a  place  at  their  credit  desk  where 
vafnables  might  be  left  for  safe- 
keeping, and  placed  '  a  sign  to'  that 
effect  In  their  dressing  roomri,  hut 
a  customer  who  left  his  clothing. in  a 
dressing  room  while  being  fitted' With 
a,  new  suit  through  forgetfulness  left 
his  pocketbook  in  his  trousers  pocket 
'Without  the  knowledge  of  the  mer- 
chants or  their  salesmen,  the  iner- 
«hants  were  not  liable  -for  the  'loss 
of  the  pocketbook  by  theft,  even 
though  negligent,  since,  although 
-thei:e  was  a  bailment  of  the  clothing 
neceaaarlly  laid  aside  on  their  Invi- 
tation. It  was  not  necessary  to  leave 
the  pocketbook  in  the  dressing  room, 
and  they  never  voluntarily  asaamed 
.or  obtained  custody  of  the  poeket- 
t>ook  or  the  money  therein,  nor  <ex- 
-preaaly  or  Impliedly  invited  a  sOrrea- 
der  'ttaerewf  into  utelr  casiody.  ex- 


cept at  their  credit  desk.  Barnes  v. 
Stem  Bros..  39  Misc.  38S.  151  NTS 
887.  (3)  A  person  who  merely  grants 
storage  room  for  the  property  of  an- 
other, whether  gratuitously  or  for  a 
reward,  without  assuming,  expressly 
or  Impliedly,  any  duty  of  care  In  re- 
spect of  the  property.  Is  not  liable  to 
the  owner  if  the  property  is  carried 
off  or  injured  by  a  trespasser,  al- 
thongh  such  theft  or  Injury  might 
have  been  prevented  by  the  slightest 
care  on  his  part.  He  Is  no  bailee,  be- 
cause delivery  Is  essential  to  a  bail- 
ment. Sherman  v.  Commercial  Print- 
ing Co.,  29  Mo.  A.  81.  See  generally 
Warehousemen  [40  Cyc  39S]. 

UaMUto  of  zastauxaak  keeper  for 
coats,  hau,  ste.  see  Innkeepers  [22 
Cyc  1086]. 

46.  U.  S.— Ex  p.  Pita,  S  F.  Cas. 
No.  4.837,  2  Lowell  619. 

Ark.— Bertlg  v.  Norman.  101  Ark. 
76,  141  SW  201,  AnnCasl913D  943. 

N.  J. — Oil  son  v.  Pennsylvania  R. 
Co..  86  N.  J.  L.  446.  92  A  59. 

N.  M.— fiberman  v.  Hicks,  14  N.  M. 
439.  441.  94  P  96t  [olt.Cyo]. 

N.  C— Hanes  v.  Shapiro,  168  N.  C 
84.  84  SB  83. 

Pa.— Trunlck  v.  Smith,  63  Pa.  18. 

S.  O. — Uoyd  V.  Harden,  34  S.  C.  L. 
343. 

"Wash. — No'wsll  V.  Seattle  Transfer 
Co.,  63  Wash.  886,  688,  IIS  F  287  [clt 
Cyc]. 

Bng. — Meyerstein  V.  Barber,  L.  R. 
2  C.  P.  38  faff  L.  R.  8  C  P.  661  (aff 
U  R.  4  IC  L.  317,  4  BRC  788)1: 
Reeves  v.  Capper,  5  Blng.  N.  Cas.  136, 
36  ECL  82,  132  Reprint  1067. 

[a]  Aetnal  aaA  ooastnutlve  deUv- 
err  illstlaralshtfl . — "In  an  actual 
bsjlment  there  must  be  a  delivery  of 
the  chattels  to  the  bailee  or  his 
agent.  The  delivery  may  be  either 
actual  or  constructive,  (a)  An  ac- 
tual delivery  consists  In  giving  to  the 
bailee  or  hu  agents  the  real  posses- 
sion of  the  chatteL  Shlndler  v.  Hous- 
ton, 1  Den.  (N.  T.>  48.  (b)  Con- 
structive delivery  comprehends  alt  of 
those  acts  which,  although  not  truly 
comprising  real  possession  of  the 
goods  transferred,  have  been  held 
constructione  Juris  equivalent  to  acts 
of  real  delivery,  and  In  this  sense  In- 
cludes symbolical  or  substituted  de- 
livery. Shlndler  -v.  Houston,  supra: 
Bolin  V.  Huffnagle,  1  Rawie  (Pa.) 
9;  36  Cyc.  189."  Wentworth  v.  Rlgga, 
143  NTS  966.  967. 

[b]  viaelBir  meter  on  jiiinilais  of 
ooBsnnr.— The  placing  of  a  meter 
In  the  house  of  a  consumer  has  been 
held  to  constitute  neither  an  actual 
nor  constructive  delivery  of  the  me- 
ter. Blondell  V.  Baltimore  City  Cona 
Gas  Co.,  89  Md.  788.  48  A  817.  46  LRA 
187.  ' 

4ir.  Oilson  V.  Pennsylvania  R.  Co., 
86  N.  J.  L.  446.  9r  A  59:  Wentworth 
V.  Rlggs.  143  NTS'  965. 

ItapUed  ooatnMTtii  of  bailment  see 
Infra  S  80. 

48.  Wentworth  v.  Riggs.  148  NTS 
966  [rev  79  Misc.  40«.  139  NTS  10821. 

[a]  •Hhmfnaloa  has  men  eagsa- 
deved  by  certain  case*,  ^hteh  seem  to 
discuss  constructive  bailment  as  If  It 
were  Identical  with  constructive  de- 
livery. The  two  things  are  distinct. 
Formerly,  delivery'  was  reg&rded  as 
the  essence  of  a  bailment.  As  this 
bcanch  of  the  law  has  developed, 
cases  of  constructive  ball  meat  have 
been  recognlaed  coverlnc  eaaea  whera 


the  sabjeet  matter  mnst  be  made  to  the  bailee  as  will 
entitle  him  to  exelnde  for  the  time  ot  the  bailment 
the  possession  of  the  owner,  as  will  make  him  liable 
as  its  sole  nistodian  to  the  latter  in  the  event  of 
his  neglect  or  fault  in  discbai^ng  his  trust  with 
respect  to  the  eubject  matter/*  and  as  to  require 
a  redelivery  of  it  by  him  to  the  owner  or  other 
person  entitled  to  receive  it  after  the  trusts  of  the 
bailment  have  been  dischaived.'*'  Where  the  de- 
livery can  be  constructive  only,  there  mnst  be  an  in- 

there  had  been  no  delivery  either  ao- 
tuat  or  constructive,  as  where  ens 
held  the  possession  of  a  chattel  un- 
der such  circumstances  that  the  law 
placed  upon  the  person  having  the 
possession  of  the  chattel  the  obliga- 
tion to  deliver  it  to  another.  The 
typical  instance  of  such  a  construc- 
tive bailment  Is  where  one  sells  a 
chattel  to  another,  who  pays  the  pries- 
thereof,  and  the  vendor  refuses  to 
deliver  It  to  the  vendee.  Here  the 
law  Implies  the  contract  of  bailment, 
and  holds  the  vendor  answerable  as 
bailee.  In  such  a  case  It  is  apparent 
that  there  has  been  no  delivery  by 
tbe  bailor  to  the  bailee,  and  yet  the. 
bailment  exists  construotlvety.  All 
the  other  examples  of  constructive 
bailment  which  are  given  In  the 
books,  as  In  the  case  of  a  Under,  of  a 
captor  or  salvor,  of  an  attaching  offi- 
cer, are  cases  where  the  person  hav- 
ing possession  of  the  chattel  Is  held 
to  be  a  bailee,  although  there  has 
never  been  either  an  actual  or  a  con- 
structive delivery  of  the  chattels  to 
the  bailee  by  the  bailor.  In  other 
words,  the  essential  fact  of  l^»l' 
slgntAcance  in  all  these  cases  Is  pos-. 
session.  It  certainly  Is  not  delivery, 
for.  In  none  of  these  cases  of  eon- 
structlve  bailment  la  there  elthu-  an 
actual  .or  a  oonstmctlve  delivery." 
Wentworth  V.  Biggs,  148  NTB  96S, 
956. 

40.  Bertlg  V.  Norman,  101  Ark. 
76,  141  8W^  201,  AnnC&sl»18D  848; 
Atlantic  Coast  Line  R.  Co.  v.  Baker, 
113  Oa.  809,  48  SB  678;  Wentworth 
V.  Riggs,  143  NTS  956.  967  [guot 
Cyc];  Fletcher  v.  Ingram,  46  Wis. 
191,  60  NW  424. 

[a]  Then  is  an  sotnal  deUvexy 
where  the  acts  of  the  parties  show 
an  Intention  on  the  one  part  to  make 
delivery  then  and  there,  and  on  the 
other  part  to  accept  delivery  then 
and  there.  Fletcher  V.  Ingram,  46 
Wis.  191,  60  NW  424. 

[b]  Mere  deposit  of  propsrty  on 
hallox^  pirewlsss.  unprotected  by  an 
Inclosure  and  accessible  to  all  per- 
sons desiring  to  enter  thereon.  Is  not 
In  itself  sufficient  to  constitute  de- 
livery to  the  bailor.  Feltman  v.  Oulf 
Brewery,  42  HowPr  (N.  T.)  488. 

[c]  A'  eoatraot  by  the  owasv  of 
staadlas-  tlaihev  with  another  by 
which  the  latter  is  to  cut  the  timber 
and  convert  it  Into  crosstles,  pay- 
ment to.  be  made  at  a  certain  rats 
for  each  tie  when  Insiiected  and  de- 
livered, does  not  constitute  a  bail- 
ment. Atlantic  Coast  Line  R.  Co.  v. 
Baker,  118  Oa.  809.  46  SB  678. 

[d]  wiawta  assiymnwnt  ot  bond  la 
sot  BSoessaiT^^orbe  v.  Burkett.  48 
Pa.  Super.  186. 

[e]  A  ohsage  of  pnasssslan  «f  a 
stock  of  messnaadlse  from  a  mer- 
chant to  the  owner  of  the  store  build- 
ing is  effected  where  the  latter,  on 
being  Informed  by  the  merchant  that 
he  has  sold  the  goods,  and  that  he 
claims  no  further  Interest  therein, 
acquiesces  In  a  surrender  of  the 
lease,  and  thereafter  watches  and 
cares  for  the  goods  during  litigation 
between  the  former  tenant  and  the 
alleged  purchaser.  Schneider  v.  Day- 
ton. Ill  Mich.  896,  69  NW  829. 

Sa  Wentworth  v.  Rlggs,  143  NTS 
966.  967  [guot  Cyc]:  Feltman  v.  Oulf 
Brewery,  42  HowPr  <N.  T.)  438: 
Fletcher  v.  Ingram,  48  Wis.  191.  60 
NW  484. 
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tention  to  transfer  the  possession  of  the  property.*^ 
[$  24]  2.  Acc«pUnc* — %.  Necesaltr  of.  Since 
the  duties  and  responsibilities  of  a  bailee  cannot  be 
thmst  upon  a  person  without  bis  knowledge  or 
against  his  consent,  it  is  essential  to  a  bailment 
tbit  there  be  an  acceptance  of  the  subject  matter."' 
25]  b.  Sufficiency  of.  It  is  not  requisite  that 
tfae  acceptance  be  actual,  one  that  is  constructive  is 


sufficient,"  A«  wheM  ft  jpbraon  comes  into  aetul 
possession  and  control  of  a  chattel  fortaitoudy  or 
by  mistake,'^*  or  takes  possession  of  goods  left  r^t- 
fuUy  in  a  place  by  their  owner,  and  removes  tbem 
to  another  place.^'^  It  ia  necessary,  however,  that 
the  person  sought  to  be  charged  as  a  bailee  shall 
have  notice  of  hia  possession  of  the  goods  and  of 
the  fact  that  they  are  the  property  of  anoUm."* 


Am  to  whom  MdvliVMT  AonM  1m 
Mad*  Bee  Infra  9I  99,  100. 

SI.  Qllson  V.  Pennsylvania  R.  Co., 
»6  N.  J.  L.  446.  449.  »2  A  69  felt  Cyc] 
(holding  that  to  constitute  bailment, 
where  delivery  can  be  constructive 
Only,  there  must  be  an  Intention  to 
tnnsfer  such  possession  as  will  ex- 
clude the  ovner's  possession  during 
the  bailment);  Wtntworth  v.  Rlna. 
14S  NTS  ftES.  »6T  [ouot  ^c];  Trunfck 
Smith.  <f  Fa.  IS  (hofdlns  that  a 
railroad  car  haTlng  a  qualtfled  pos* 
session  of  a  rallrrad  track  and  In- 
capable of  being  taken  elsewhere, 
unless  to  a  private  siding.  Is  not  de- 
livered to  a  railroad  company  because 
left  on  a '  siding  belonging  to  such 
company  in  charge  of  one  of  Its  serv- 
ants). 

ta]    BBfloluit  ooBrtnettre  dellT- 

nj, — (1)  Where  the  owner  of  oil  In 
the  pipes  and  tanks  of  an  oil  com- 
pany delivered  accepted  orders  there- 
for on  the  company  to  a  firm  of  oil 
dealers,  and  took  from  them  a  re- 
ceipt, according  to  the  terms  of  which 
the  oil  was  to  be  held  for  storage  at 
five  cents  a  barrel  per  month,  and  at 
the  time  of  the  delivery  of  the  or- 
ders the  oil  was  in  the  pipes  and 
tanks  of  the  company,  and  wholly  un- 
dlstlngulshable  from  other  oil  there- 
in, and  the  dealers,  on  receiving  the 
orders,  deposited  them  to  the  credit 
of  their  general  account  with  the 
company,  and  continued  to  deposit 
and  draw  on  the  company  until  they 
telled,  and  the  owner  of  the  oil  de- 
manded it  of  the  dealers  who  were 
unable  to  deliver  It,  It  was  held  that 
the  delivery  of  the  accepted  order 
was  a  delivery  of  the  oil.  and  con- 
stituted a  bailment,  and  the  dealers, 
having  converted  the  oil  to  their 
own  use,  were  guilty  of  larceny  as 
bailees.  Hutchison  v.  Com.,  82  Pa. 
472.  (2)  The  mere  leaving  of  a  gar- 
ment on  the  counter  of  a  store,  with- 
out bringing  the  fact  to  the  notice 
of  the  storekeeper  or  his  servants, 
has  been  held  constructive  delivery 
to  such  storekeeper  (Bunnell  v.  Stern, 
122  N.  T.  639,  25  NE  910,  19  AmSR 
519.  10  LRA  481  [rev  14  Daly  »67. 
IS  NTSt  711):  (8)  but  the  rule  Is  oth- 
erwise where  plaintiff  Is  waiting  on 
himself  and  no  clerk  Is  in  the  vicin- 
ity (Wamser  v.  Browning,  187  N.  T. 
87,  79  VTE  861,  10  LRANS  314).  (4) 
Where  the  proprietor  has  provided  a 
closet  and  an  attendant  whose  busi- 
ness It  Is  to  receive  the  hats  and 
ooats  of  patrons,  and  a  customer, 
notwithstanding  this  provision  for  the 
oare  of  his  clouting,  and  with  knowl- 
edge of  it,  hangs  his  overcoat  on  a 
hook  in  the  shop  near  the  door,  the 
proprietor  is  not  liable  If  the  over- 
coat is  taken  by  some  one  leaving  the 
shop.  Trowbridge  v.  Schrtever,  6 
Daly  (N.  T.)  11.  (6)  The  mere  leav- 
ing of  goods  bv  a  lodger  In  his  room 
Is  held  not  a  delivery  to  the  lodging 
house  keeper.  Swann  v.  Smith,  14 
Daly  114,  3  NTSt  688. 

[b]  A  wzlttea  traaafer  of  the 
unalmeata  of  title  of  the  property 
balled  is  sufficient,  because  It  la  a 
delivery  of  the  means  of  obtaining 
possession.  Goodenow  v.  Dunn,  21 
Me.  86:  Wilson  v.  Little,  2  N.  T.  448, 
61  AmD  307;  Llckbarrow  v.  Mason, 
6  East  20  note,  101  Reprint  1191,  1 
H.  BI.  367,  128  Reprint  209.  2  T.  R. 
63,  100  Reprint  SB,  4  ERC  7fi<- 

58.  Ala. — Bohannon  v.  Springfield, 
9  Ala.  789, 

Ark.— Bertlg  v,  Norman,  101  Ark. 
76.  141  BW  SOI,  AnnCaslSiaD  MS. 


Oa. — Blosser  Co.  v.  Doonan,  8  Oa. 
A.  286,  <8  SB  1074. 

III. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  ni.  S48,  24  AmR  248;  Smith 
V.  Bichelberger,  176  III.  A.  SSI,  238 
[clt  CycJ. 

Minn. — Houghton  Lynch,  IS 

Minn.  86. 

N.  H.— Cory  t.  Little,  6  N.  H.  SIS, 
26  AmD  468. 

N.  J. — ^Delaware,  eto.,  Rl  Co.  v. 
Central  Stock-Tard,  etc.,  Co..  4S  N,  J. 
Eq.  60,  17  A  146.  <  LRA  SBS. 

N.  T. — Van  wan>ner  v,  BucMer, 
148  App.  Dlv.  sSi.  ISS  NTS  699; 
Samuels  v.  McDonald,  33  N.  T.  Super. 
211;  Bunnell  v.  Stem,  14  Daly  367,  13 
NTSt  71:  Krumsky  v.  Loeser,  37  Hlsc. 
504,  76  NTS  1012;  Pattleon  v.  Ham- 
mersteln,  17  Misc.  376.  39  NTS  1039. 

Pa. — Lloyd  V.  West  Branch  Bank, 
16  Pa.  172,  63  AmD  581. 

W.  Va. — Walker  v.  Norfolk,  etc., 
R.  Co.,  87  W.  Va.  273,  276,  67  SB  722 
[quot  Cyc]. 

Eng.— Lethbridge  v.  Phillips,  2 
Stark.  544,  3  ECL  623. 

Man. — Ciosentino  v.  Dominion  Ex- 
press Co.,  16  Man.  663. 

"The  party  who  Is  sought  to  be 
charged  as  bailee  must  accept  the 
property,  because  the  relation  Is 
founded  upon  contract,  and  the  duty 
and  liability  springing  therefrom 
cannot  be  thrust  upon  one  without 
his  knowledge  or  consent."  Bertlg  v. 
Norman,  101  Ark.  76,  81,  141  8W  loi, 
AnnCaslSlSD  S4S. 

"At  common  law  one  could  not  be 
made  a  bailee  without  his  consent." 
Copelln  V.  Berlin  Dye  Works,  etc.. 
Co..  168  Cal.  715,  721,  144  P  961,  LRA 
1915C  712. 

[a]  XUmstratloBa,r-(l)  A  clothes 
cleaner  Is  not  a  voluntary  bailee  of 
jewelry  left  In  clothing  sent  to  be 
cleaned,  which  comes  into  the  hands 
of  employees  without  Its  consent  or 
knowledge.  Copelln  v.  Berlin  Dye 
Works,  etc.,  Co.,  168  Cal.  715,  144  P 
961,  LRA1916C  712.  (2)  Where  a 
person  turns  his  grips  over  to  the 
porter  of  a  hotel  with  the  Intention 
of  going  there,  but  afterward  changes 
his  mind  and  does  not  apply  for  ac- 
commodations, the  proprietor  of  the 
hotel  does  not  become  a  bailee  of  the 
grips,  although  they  have  been  de- 
posited In  the  hotel  ofHce  by  the  por- 
ter. Tulane  Hotel  Co.  v.  Holohan,  112 
Tenn.  214,  79  SW  111.  (S)  Where 
swindlers  order  goods  from  a  manu- 
facturer to  be  sent  to  a  dealer,  and 
afterward  phone  the  dealer  in  the 
name  of  the  manufacturer  that  the 
goods  have  been  sent  to  blm  by  mis- 
take and  will  be  called  for,  and  they 
are  called  for  by,  and  delivered  to, 
one  presenting  an  order  purporting  to 
be  signed  by  the  manufacturer,  there 
Is  no  bailment  of  the  goods  as  be- 
tween the  dealer  and  the  manufac- 
turer. Krumsky  v,  Loeser,  37  Misc. 
604,  76  NTS  1012.  (4)  Where  a  reg- 
istered letter  Is  sent  to  a  person 
through  mistake  and  Is  received  by 
him  In  the  tiellef  that  It  Is  Intended 
for  him,  but  Is  lost  before  he  learns 
of  Its  contents  or  that  It  was  not  In- 
tended for  him,  he  does  not  become 
bailee  of  the  letter  or  Its  contents. 
Cosentlno  v.  E>omlnlon  Express  Co., 
16  Man.  668. 

63.  Rodgers  v.  Stophel,  32  Pa.  11, 
72  AmD  776;  Walker  v.  Norfolk,  etc., 
R.  Co.,  67  W.  Va.  278.  276,  67  SB  722 
[quot  Cyc]. 

UaMU^  of  bank  for  unautltoitsod 
aoontaaM  of  speolal  deposits  see 
Banb  and  Banking  [5  Cyc  618]. 


10  Oray 


[a]  Oustom  of  trada. — purchas- 
er of  goods  bought  subject  to  a  trade 
custom  for  the  purchaser  to  take 
care  of  the  property  In  which  the 
goods  bought  are  delivered  to  him 
until  called  for  by  the  seller  con- 
structively accepts  the  property.  Gafl 
V.  CNell,  2  Cine.  Super.  (Oh.)  S4«. 

[b]  Xo  ooaatnwtlvo  anosptaasi 
serraat  moUag  nadar  asflarfc  The 
mere  taking  by  an  overseer  of  eottoa 
seed  left  by  the  former  oconpant  on 
the  plantation  of  the  employer  of 
the  overseer,  and  the  use  of  it  by  Us 
directions.  Is  not  a  constructive  ac- 
ceptance by  such  overseer.  Bohan- 
non V.  Springfield.  9  Ala.  789. 

[c]  mefnaal  to  aoeapt  tMOwr  auiy 
effeot  ooaatrnettv*  aoosntaaea^ 
Should  there  be  a  refusal  to  accept 
a  valid  tender  of  chattela.  followed 
by  a  retention  of  possession  on  the 

fiart  of  the  person  who  tendered,  the 
Btter  thereby  becomes  a  bailee  of 
the  property  tendered.  Fannin  v. 
Thomason,  60  Oa.  614. 

[d]  Mosey  stoloa  trom  a  poefcst 
of  a  oastOBw>*a  eloth—  laid  aside  for 
the  purpose  of  trying  on  a  suit  with 
a  view  to  purchase  noay  bo  rooor- 
ered  to  an  amount  usually  carried  br 
prudent  persona  Hunter  Raed,  IS 
Pa,  Super.  112. 

64.  Ill.—Smith  V.  Elchelberger, 
176  III.  A.  281.  238  tdt  Cyc]. 

Mass. — Newhall  v,  Palgo. 
866. 

Mo.^T.  J.  Moas  Tto  Co,  ▼.  KreflM. 
80  Mo.  A.  304. 

N.  H. — Smith  V.  Naahna,  ato.  B. 
Co..  27  N.  H.  86,  5»  AmD  S*4. 

N.  T.— Pheilpa  v.  Pec,  71  K.  T. 
334;  Morris  v.  Third  Aw.  B.  Go-  1 
Daly  202. 

W.  Va. — Walker  v.  Norfoilk,  etc, 
R.  Co.,  67  W.  Va.  S7S,  S76.  ST  SB  TtS 
tquot  Cyc]. 

Eng. — Armory  Delamtaie.  8tr. 
505,  93  Reprint  664,  1  Smith  Tinad 
Cas.  631. 

[a]    *^TolaBtair  batt»— t^  <l) 

and  'Involuntary  depoaltB"  mmy  be 
contradistinguished  from  those  wblcft 
are  necessary  and  voluntary.  Inas- 
much as  the  latter  presuppose  aome 
act  of  the  depositor,  whereas  the 
former  may  be  without  his  assent  or 
knowledge.  They  arise  whenever  the 
goods  of  one  person  have  by  an  un- 
avoidable casualty  or  accident  been 
lodged  upon  another's  land,  as  when 
lumber  floating  In  a  river  ia  cast  upon 
a  netghbor'B  land  by  a  sudden  fk«a|ket 
and  left  there,  or  where  goodm  am 
blown  niJon  another's  land  by  a  tornp- 
est.  Walker  v.  Norfolk,  etcs.,  R.  Oa, 
67  W.  Va.  273,  67  SB  72S.  AaA  ase 
Story  Bailm.  ||  44a,  SSa,  IXlm  felt 
Preston  v.  Neale,  12  Oray  <Maas.> 
2221.  (S>  Under  Civ.  CV>de  SI  ISIB. 
1816,  providing  that  "An  invohintary 
deposit  Is  made  ...  By  the  acciden- 
tal leaving  or  placing  of  pereonal 
property  In  the  possession  of  any  per- 
son, without  negligence  on  the  put 
of  Its  owner,"  a  clothes  cleaner  is  not 
an  "involuntary  bailee"  of  artldea 
found  in  clothes  sent  to  be  cleaned, 
as  the  owner  was  negligent  In  leav- 
ing them  there.  Copelln  t.  BMila 
Dye  Works,  etc.  Co.,  168  CSal.  T18, 
721.  144  P  961,  LRA1916C  712. 

56.  Tanner  v.  Chapman,  7S  Oa. 
871;  Smith  v.  Elohelberger,  175  ni. 
A.  2S1,  238  Celt  Cyc];  W^ker  v.  Nor- 
folk, etc.,  B.  Co.,  67  W.  Va.  273,  S7S. 
67  8E  722  [quot  CyOj. 

Se.  LethhHdge  Phllllpa,  2  Slaffe. 
544,  3  EK:l  623:  Ooaentlno  v.  DonlD- 
lon  Express  Co.,  16  Han.  66S. 


For  later  Bisis,  dawingnsts  and ahaagas  la  the  lav  saa  cnmnlatlve  AnnoUtlona,  aame  UUa.  < 
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BAILMENTS 


[6C.J.]  1105 


[$  26}  S.  Saffldancy,  Validtty.  and  MoiHtotton 
of  Gcmtiaet— 1.  Li  OtamL  The  v^dity  of  a  con- 
tract of  bidlinent  is  governed  by  the  rules  as  to  the 
requisites  and  validity  of  contracts  in  general," 
and,  in  entering  into  tiie  contract,  the  parties  must 
be  governed  by  the  principles  of  fair  dealing  and 
common  honesty.*^*  For  example,  one  cannot  be 
made  a  bailee  of  an  article  as  to  which,  by  the 
conduct  of  the  bailor  in  violation  of  the  terms  of 
the  contract,  he  was  misled  and  deceived." 

[$27]  2.  Parties  to  Contracts.  Who  Hay  B« 
Bailee.  To  constitute  a  bailment,  there  must  be 
competent  parties,*"  although  any  one  having  con- 
tractual capacity  *^  may  be  a  bailee ;  but  with  cer- 
tain exceptions — as  in  the  case  of  innkeepers,'^  com- 
mon carriers,"  wharfingers,  or  warehonsemen  '* — 
no  person  can  be  compelled  to  become  a  bailee,  since 
a  person  has  the  same  right  to  decline  to  become 
a  bailee  as  he  has  to  decline  to  become  a  purchaser.*" 

[$  28]  b.  Who  Hay  Be  Bailor.  It  is  not  essen- 
tial that  a  bailor  should  have  an  absolute  title  to 
the  subject  matter  of  the  bailment,  it  being  suf- 
ficient if  he  is  invested  with  such  possessory  in- 


terest in  the  sabjeet  matter  as  will  entitle  him  to 
assert  his  interest  against  all  the  world  except  the 
nghtfnl  owner.**  But,  if  there  is  no  evidence  of 
titie  in  the  bailor,  the  relation  of  bailor  and  bailee 
does  not  exist;**  and,  where  the  bailor  has  no  title, 
the  bailee  can  have  none,  for  the  bailor  can  give 
no  better  title  than  he  has.*^  It  is  not  essential  that 
a  bailor  shall  have  actual  manual  possession  of  the 
property  bailed,  if  he  has  the  title  thereto."* 

29]  3.  Fom  of  Oontract— a.  In  OeneraL  An 
oral  bailment  is  as  valid  as  one  that  is  written,  and 
is  entitled  to  the  same  consideration;***  and,  if  the 
contract  is  in  writing,  its  validity  is  not  affected 
by  the  fact  that  it  is  not  signed;'^  nor  is  a  date 
of  the  essence  of  the  contract.*' 

30]  b.  Implied  and  Quasi  Contracts.  An  ex- 
press contract  is  not  necessary  to  constitute  a  bail- 
ment, many  well  recognized  cases  of  bailment  being 
founded  on  implied  contract.**  No  bailment  can  be 
implied,  however,  where  it  appears  that  it  was  the 
intention  of  the  parties,  as  derived  from  their  re- 
lationship to  each  other,  and  from  the  other  cir- 
cumstances of  the  ease,  that  the  property  was  to 


[a]  •'Vh*  aoo«ptano*,  bowarw, 
mmr  1w  prorad  •lt&«r  dlrcotly  or  Iit 
«lro«mstiuiM»i  but  In  either  event 
the  proof  must  show  that  the  person 
to  be  held  knows  that  he  is  bailee  of 
the  property,  or  has  notice  of  his  pos- 
session or  custody  thereof,  before  he 
can  be  charged  with  the  duties  and 
responslbllltfes  growlns  out  of  this 
relation."  Frauenthal,  J.,  In  Bertlg 
V.  Norman,  101  Ark.  75,  81.  141  SW 
201,  AnnCasl913D  943. 

[b]  meoelpt  1»7  porter  of  a  ginf 
of  sample  case  of  patron  for  safe- 
heeplns  does  not  constitute  a  bail- 
ment of  the  case  with  the  proprietor 
of  the  faraBe,  in  the  absence  of  evi- 
dence that  the  porter  was  acting  in 
the  course  of  his  employment  or  that 
the  proprietor  accepted  the  custody 
of  the  case.  Chesley  v.  Woods  Motor 
Vehicle  Co..  147  III.  A.  B88. 

[c]  A  Rothes  oleantr  cnnTint  be 
lieid  as  a  voluntary  bailee  of  nrtlcles 
left  In  clothing  delivered  to  It  to  be 
cleaned  by  reason  of  the  that 
fluch  articles  come  into  the  c  ii.«indy 
of  Its  servants  without  Its  consent 
or  hnowledse.  Copelln  v.  Berlin  Dye 
Works,  etc.,  Co..  I«8  Cal.  71S,  P 
961. 

57.    Newhall    v.    Paige,    10  Gray 
(Mass.)  366. 
Mnoipln  of  ooatntcta  gmm&nOj 

see  Contracts  [9  Cyc  218]. 

Sa.  U.  S.  v.  Atlantic  C^tast  Line  R. 
Co..  266  Fed.  190. 

B9.  U.  S.  V.  Atlantic  Coast  Line  R. 
Co..  206  Fed.  190. 

60.  Hanes  v.  Shapiro,  168  N.  C.  24. 
84  SB  33. 

el.  Oapadtv  to  eoatnot  see  Hus- 
band and  Wife  {21  Cyc  1310];  Infants 
fZi  Cyc  6S0];  Insane  Persons  [t2 
Cyc  11941. 

■  ■  mu   See  Innkeepers  tS2  Cyc  1078], 

65.  See  Carriers  C6  Cyc  8721. 

M.  '  See  Warehousemen  [40  Cyc 
376].  ■ 

es.  King  V.  Richards,  <  Wbart. 
<Pa.)  418.  37  AmD  420. 

Aoesptasoe  see  supra  fl  24,  2G. 

ta]  Kefusal  of  aoosptaaoe. — 
ere  property  is  consigned  to  a 
person  as  a  bailee,  with  specific  di- 
rections as  to  its  disposal,  the  con- 
fllfrnee  may  refuse  to  accept  the  con- 
sifrnment.  Kansas  Elevator  Co.  v. 
Harris,  6  Kan.  A.  89,  49  P  674. 

66.  Ala. — Lowremore  v.  Berry,  19 
Ala.  130,  E4  AmD  188. 

Del. — Hargardlne  v.  Ford,  10  Del. 
380;  Clark  v.  Malony,  3  Del.  68. 

Md. — Barker  v.  Dement.  9  Qfll  7, 
62  AmD  670. 

Haas. — Learned  v.  Bryant,  IS 
Mass.  284;  Caldwell  v.  Baton,  5  Mass. 
399. 


N.  H.— Holt  V.  Burbank,  47  N.  H. 
164;  Hyde  v.  Noble,  IS  N.  H.  494.  88 
AmD  508. 

N.  Y. — McLaughlin  v.  Waite,  9  Cow. 
670:  Smith  v.  James,  7  Cow.  S28; 
Dilienback  v.  Jerome,  7  Cow.  894. 

Pa. — ^Tatnm  v.  Bharpless.  9  Phlla. 
18. 

Vt.— Brown  v.  Olaed.  »  Vt  147; 
Pettes  V.  Bfarsh,  IB  Vt.  4S4,  40  AmD 

689. 

Va. — Tancll  v.  Beaton.  2  8  Qratt. 
(69  Va.)  601.  26  AmB  380. 

Eng. — Burton  v.  Hughes,  2  BIng. 
173,  9  ECL  533.  130  Reprint  272; 
Bridges  V.  Hawkesworth,  15  Jur.  1079, 

7  EngLAEq  424;  Taylor  v.  Pltimer, 

8  H.  ft  S.  562,  lOS  Reprint  721;  Ar- 
mory V.  Delamirle,  Str.  506,  93  Re- 
print 664.  1  Smith  Lead.  Gas.  6S1. 

[a]  •'WksB  ■oCMar  la  Mia  abent 
tbs  tttta.  tt  doss  not  mattsr  wHsthM 
tlis  bailer  owms  or  only  has  posses- 
sion of  the  thing,"  Andrews  v. 
Keith,  198  Mass.  558,  569,  47  NE  428. 

87.  Tome  v.  Parkersburg  Branch 
R.  Co.,  39  »d.  86,  17  AmR  640. 

ea.  Hents  v.  The  Steamship  Idaho. 
98  U.  S.  5T5,  2S  L.  ed.  978;  Western 
Transp.  Co.  v.  Barber,  56  N.  T.  644; 
Robinson  v.  Hodgson,  78  Pa.  202; 
Wilson  V.  Anderton.  1  B.  ft  Ad.  450, 
80  ECL  555,  109  Reprint  865  [clt  King 
V.  Richards;,  9  Wtaart  (Pa.)  418,  87 
AmD  4201. 

69.  Porter  v.  X>nncan,  it  Fa.  Su- 
per. 68. 

70.  Sanders  v.  Davis,  18  B.  Mon. 
(Ky.)  432;  Corba  v.  Burkert.  43  Pa. 
Super.  186.  189  (where  the  court  said: 
"There  is  no  statute  In  Pennsylvania 
which  prescribes  that  such  a  contract 
of  bailment  should  be  evidenced  by  a 
writing  or  that  any  particular  form 
of  words  should  be  used  to  validate 
the  transaction.  It  Is  sufficient  if  the 
Intention  of  the  bailor  and  the  use 
of  the  balled  property  to  be  made  liy 
the  bailee  appear.  Bfore  especially  Is 
this  true  when  the  transaction  comes 
to  be  considered  by  a  chancellor  sit- 
ting In  a  court  of  equity.  Such  a 
court  looks  more  to  the  substance  of 
things  than  to  their  form.  Even  In 
the  days  when  courts  were  more  in- 
clined to  rigidly  cling  to  ancient 
forms  than  they  have  been  In  mod- 
ern times,  it  was  held.  In  an  action 
concerning  a  railroad  bond,  that  it 
might  have  been  assigned  in  equity 
by  a  parol  delivery^  Bunting  v. 
Camden,  etc.,  R.  Co.,  81  Pa.  254.  In 
Bond  v.  Bunting.  78  Pa.  210,  Shars- 
wood.  J.,  said.  It  is  certainly  the 
tendency  of  all  the  modem  authori- 
ties to  maintain  the  general  doctrlns 
which  may  indeed  be  stated  as  a 
formula,  that  wlwrever  a  partjr  lias 


the  power  to  do  a  thing — statute  pro- 
visions being  out  of  the  way — and 
means  to  do  It,  the  instrument  he 
employs  shall  be  so  construed  as  to 
g<ve  effect  to  his  Intention.'  See  also 
Fetts*  Est..  39  Pa.  Super.  849"). 

71.  Singer  Mfg.  Co.  v.  Converse, 
23  Colo.  247,  47  P  864. 

78.  Qribble  v.  McKleroy,  14  La. 
Ann.  798. 

78.  V.  8.— Burke  Trevltt,  4  F. 
Cas.  No.  2,199.  1  Mason  99. 

Ala. — Bohannon  v,  Springfield,  9 
Ala.  787. 

Colo. — Wilson  V.  Poo.,  19  Colo,  199, 
84  P  944,  41  AmSR  248,  22  LRA  449. 

Md.— Moore  v.  State,  47  Md.  497.  88 
AmR  483. 

Mass.— Blake  v.  Kimball.  199  Hass. 
IIB:  Brlggs  V.  Dearborn,  99  Haas.  89. 

Ho.— «tate  V.  FttciMtrlok.  94  Uo. 
186. 

N.  H.— Stone  v.  Sleeper.  59  N.  H. 
208:  Cross  v.  Brown,  41  N.  H.  288. 
N.  J.— Mott  v.  Pettlt,   1  N.  J.  L. 

N.  T.— Phelps  V.  Peo..  72  N.  T.  SS4; 
Wltowski  V.  Brennan,  41  N.  T.  Super. 
284;  Browning  v.  Hanford,  6  Hill  588, 
49  AmD  369. 

Oh. — Peabody  v.  State.  4  Oh.  St. 
887;  Bassett  v.  Baiter,  Wright  387. 

Pa. — ^Aurents  v.  Porter,  56  Pa.  116. 

Tex. — Leonard  v.  State,  56  Tex.  Cr. 
S07.  120  SW  183:  Harding  v.  Stat*. 

49  Tex.  Cr.  601.  95  SW  528;  Ooodwyn 
V.  State.  (Cr.  A)  64  SW  251. 

Vt.— Brlggs  V.  Taylor,  28  \t  18©. 

Wis.— Bums  V.  State,  146  Wis.  S78. 
128  NW  987.  14  AmSR  1081. 

[a]  bapUed  ooBtraota  of  baUmmt 
exist  where  property  Is  left  tempo- 
rarily (1)  In  a  store  (Bunnell  v. 
Stern,  122  N.  T.  539,  25  NE  910,  19 
AmSR  619,  10  LRA  481  [rev  14  Daly 
867.  IS  NTSt  711:  Osgoodby  v.  Llem- 
berner,  22  AlbLJ  (N.  T.)  114;  Wood- 
ruff V.  Painter.  160  Pa.  91.  24  A  621. 

50  AmSR  789,  19  LRA  461:  McColIln 
V.  Reed,  19  WklyNC  (Pa.)  287),  (2)  In 
a  barber's  shop  (Dllberto  v.  Harris, 
95  Ga.  571,  28  SE  112),  (8)  In  a  res- 
taurant (Carpenter  v.  Taylor,  1  Hilt. 
(N.  T.)  193:  Simpson  v.  Rourke,  13 
Misc.  280,  84  NTS  11;  Buttman  v. 
Dennett;  9  Misc.  492,  80  NTS  247). 
(4)  in  a  bathhouse  establishment 
(Tombler  v.  Koelllng,  60  Ark.  62,  28 
SW  794,  49  AmSR  146,  27  LRA  602; 
Bird  V.  Everard,  4  Misc.  104.  83  NTS 
1008;  Levy  v.  Appleby.  1  NTCltyCt 
258),  (6)  or  In  skating  rink  (Donlin  v. 
McQuade.  91  Mich.  2?5.  28  NW  114). 
(6)  or  with  the  seller,  after  sale 
(Cook  Contracting  Co.  v.  Bell,  177 
Ala.  618,  69  8  278);  <7>  or  where  lost 
property  la  found  by  one  not  the 
owner  (Phelps  v.  Pm.,  7S  N.  T.  S84). 
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BAILMENTS 


[§§  30-35 


be  held  by  the  party  la  poiwoDoion  in  some  eapaoity 
other  than  as  bailee.*^ 

[Ml]  4-  EegistratioiL  In  the  absence  of  stat- 
nte,  registration  or  recordation  of  a  contract  of 
bailment  is  not  necessary  to  its  validity,  either  as 
between  the  bailor  and  the  bailee  or  as  against  third 
parties but  for  the  prevention  of  fraud  statutes 
have  been  enacted  in  many  states  by  which  such 
registration  or  recordation  is  necessary  to  render 
the  contraot  valid  as  f^ainst  pnnshuera  and  cred- 
itors." 

32]  6.  OonsidentioiL  The  bailment  of  per- 
sonal property  needs  no  consideration  other  than 
the  transaction  itself  to  support  it;  it  is  sufficient 
if  the  bailor,  on  the  faith  of  the  bailee's  under- 
takii^,  parts  with  aome  preaoit  right,  delays  the 


present  nse  of  some  right,  suffers  some  immediate 
prejudice  or  detriment,  or  does  some  act  at  the 
bailee's  request  and  no  special  oonaideration  is 
required  to  support  a  atipidation  for  more  than 
ordinary  care."  To  cmistitnte  a  suffleient  eonsideta- 
tion,  it  is  not  necessary  that  the  bailee  shoiUd  de- 
rive benefit  from  the  Imilment,'*  or  that  he  ahoold 
receive  compensation."** 

[i  33]  «.  Legality  of  Object  It  is  a  c<mdition  of 
the  validity  of  a  bailment,  as  in  the  case  of  con- 
tracts generally,"^  that  it  shall  not  be  made  in  a 
manner,  nor  for  an  object,  forbidden  by  statute 
or  otherwise  contrary  to  law  or  to  public  policy." 

34]  7.-Hodifieatlon  of  OontTKt.  The  efaarae- 
ter  of  a  bailment  may  be  changed  by  agreement  <tf 
the  parties  snbseqaently  to  tiie  origina]  eontraet" 


IV.  TITLE  AND  BIOHT  OF  F&OPEBTT 


[<  35]  A.  Li  OttiwnI-1.  Of  Bailor.  After  the 
creation  of  a  baihnent  the  bailor  retains  the  gen- 


eral title  to,  or  pn^pert^  in,  the  snbieet  matter 
of  the  bailment,**  which  is  not  affected  in  any  way 


T4.   Fletcher  Te  Inffnun,  M  Wis. 

191,  50  NW  424. 

la]  lUnstntlons^d)  Thus  the 
relationship  of  master  and  servant 
will  not  warrant  the  presumption  of 
a  bailment  with  respect  to  work  in- 
trusted to  the  servant  as  such.  Com. 
V.  Doane,  1  Cush.  (Mass.)  5;  Fletcher 
V.  Ingram.  46  Wis.  191,  BO  NW  424. 
(»)  So,  where  a  sovereign  power  re- 
quires the  Inspection  of  merchandise 
In  its  warehouses,  no  bailment  can 
be  Implied  between  such  power  and 
the  individual  to  whom  the  merchan- 
dise belongs  (Moore  v.  State,  47  Md. 
467,  38  AmR  483);  <3)  and  no  new 
bailment  can  be  implied  where  a 
hirer  refuses  to  redeliver  the  thing 
balled  at  the  expiration  of  his  term 
(Chamberlain  v.  Pratt,  8S  N.  Y.  47: 
Zule  v.  Zule,  S4  Wend.  <N.  T.)  76,  26 
AmD  <00). 

75.  Walther  v.  Williams  Mercan- 
tile Co.,  169  Fed.  270,  94  CCA  646. 

78.  See  statutory  provisions;  and 
In  re  Nachman.  212  Fed.  460;  Butler 
v.  Jones.  80  Ala.  436,  2  S  300;  Durden 
V.  McWilllams,  31  Ala.  206;  Carew  v. 
Love,  30  Ala,  577;  Pharis  v.  Leach- 
man,  20  Ala,  662;  Kllnger  v.  Joseph 
Schlitz  Brewing  Co.,  116  111.  A.  368; 
Saulsberry  v.  Fltapatrick,  86  SW  1118, 
27  KyL  876;  Penny  v.  Davis,  S  B. 
Mon.  (Ky.)  313;  Green  v.  Botts,  3  B. 
Mon.  (Ky.)  196;  McDerraott  v.  Bar- 
num,  16  Mo.  114:  Blount  v.  Hamey. 
43  Mo.  A.  644;  Armour  v.  Ross.  78 
a  C.  294,  68  SB  941.  1196;  Ludden. 
etc..  Music  House  v.  Dusenbury,  27 
S.  C.  464,  4  SB  60;  Walker  v.  Wynne, 
3  Terg.  (Tenn.)  61;  Porter  v.  Arm- 
strong, t  y«rg.  (Tenn.)  74;  Scott  v. 
J'ones,  76  Va.  2SS:  Clay  v.  Moseley,  2 
Uunf.  <16  Va.)  543. 

BMordattmi  oft  Chattel  mortgage 
■ee  Chattel  Mortgages  [6  Cyc  IOCS]; 
Pledge  see  Pledges  [31  Cyc  799]. 

[a]  VossesslOB  vj  tb»  ballM  (or 
Ave  year*  without  recordation  of  the 
tiailor's  title  entitles  the  bailee's 
creditors  to  subject  the  property  to 
the  payment  of  his  debts  under  the 
statutes  of  Kentucky  and  Virginia. 
Saulsberry  v.  Fitzpatrlck,  86  SW  1118, 
27  KyL  876;  Scott  v.  Jones,  76  Va. 
233. 

[b]  acortgaffs*  of  bail**  may  take 
good  title  where  bailment  was  not 
recorded  and  possession  was  retained 
for  more  than  three  years  under  Code 
I  1818  providing  that  title  shall  un- 
der such  circumstances  vest  in  the 
bailee  as  against  creditors  and  pur- 
chasers. Carr  v,  Lester,  90  Ala.  349, 
8  S  36. 

77.  Conn. — Clark  v.  Oaylord,  24 
Conn.  484. 

in._Walden  v.  Karr.  88  111.  49. 
Xnd.— Miller  v.  Upton.  6  Ind.  63. 
Iowa. — ChamtMriln  v.  Cobb,  32  Iowa 


Me.— Brawn  t.  Lyford,  ISS  He.  ^62. 
366,  69  A  644  [clt  dycL 

Mass. — Newhall  v.  Paige,  10  Oray 
366;  Eltery  v.  Cunningham.  1  Mete. 
(Mass.)  112  (holding  that  surrender 
of  l>oBsesslon  of  the  goods  by  the 
nnder  is  sufficient). 

Mlch.—Rlckey  v.  Morrison,  69  Mich. 
139.  37  NW  56. 

Mtnn. — McCauley  T.  Davidson.  10 
Minn.  418. 

Mo. — Ktncheloe  v.  Priest,  89  Mo. 
240,  1  SW  236,  68  AmR  117;  Hartsell 
v.  Saunders.  49  Mo.  433.  8  AmR  136: 
Funkbouser  v.  Ingles,  17  Mo.  A. 
232. 

^^N.  H. — Benden  v.  Manning,  2  N.  H. 

N.  T.— Lyons  First  Nat.  Bank  v. 
Ocean  Nat  ^nk.  60  N.  T.  278.  19  Am 
R  181;  McKay  v.  Buffalo  Bill's  Wild 
West  Co..  17  Misc.  896.  89  NTS  1041; 
Delaware  Bank  v.  Smith.  1  Bdm.  Sel. 
Cas.  861:  Rutgers  v.  Lucat,  2  Johns. 
Cas.  92. 

N.  C— Robinson  v.  ThreadgtU.  86 
N.  G.  39. 

Oh. — Toung  V.  Noble,  2  DIsn.  48S. 
__Wls.— Magdeburg    v,    Ulhleln,  53 
Wis.  165,  10  NW  363. 

Eng.— Hart  v.  Miles,  4  C.  B.  N.  S. 
371.  98  ECL  371.  140  Reprint  1128; 
Coses  V.  Bernard,  2  Ld.  Raym.  909, 
92  Reprint  107.  5  ERG  247.  1  Smith 
Lead.  Cas.  364. 

[a]  **Tli«  law  does  aot  aadsrtake 
to  detenniM  the  adsonaoir  of  a  con- 
sideration. That  Is  left  to  the  par- 
ties, who  are  the  sole  Judges  of  the 
benefits  or  advantages  to  be  derived 
from  their  contracts.  It  Is  sufficient 
If  the  consideration  be  of  some  value, 
though  slight,  or  of  a  nature  which 
may  enure  to  the  benefit  of  the  party 
making  the  promise."  Newhtfil  v. 
Paige,  10  Oray  (Ma«k>  86S.  868. 

[b]  OoBtlaffMt  *Wt^A  con- 
tingent benefit  which  may  Inurs  to 
the  bailee  Is  sufficient.  Newhall  v. 
Paige.  10  Gray  (Mass.)  366. 

[c]  BaUaunt  of  yvopertr  lorisd 
upon  under  sxeamtlo&f— (1)  A  sheriff 
took  goods  In  execution  upon  a  fl.  fa., 
and  defendant  promised  to  pay  bim 
the  debt  if  he  would  restore  the 
goods.  The  promise  was  held  to  be 
upon  a  sufficient  consideration. 
Love's  Case.  1  Salk.  28,  91  Reprint 
28.  (2)  The  delivery  to  another  of 
property  levied  upon  by  a  sheriff,  or 
leaving  It  under  his  control,  is  a  suffi- 
cient consideration  for  a  promise  to 
redeliver  It  to  the  sheriff.  Lockwood 
V.  Bull,  1  Cow.  (N.  T.)  323,  13  AmD 
639.  (3)  An  agreement  by  an  officer 
not  to  move  property  seised  by  him 
on  execution,  and  Intrusting  it  to  the 
custody  of  another.  Is  a  sufficient 
consideration  for  an  agreement  by 
the  latter  to  keep  the  property  safely, 
and  to  have  It  ftirtbeomlns  at  the 


sale  on  execution.    Ames  v.  Tajlor, 

49  Me.  381. 

78.  Commercial  Eneotrloal  Sup^ 
Co.  V,  Missouri  Commn.  Co-  ISS  Mo. 
A.  332,  148  SW  995. 

79.  Durnford  v.  Patterson.  7 
Mart.  (La.)  460;  HcCauIey  v.  David- 
son, 10  Hlnn.  418:  Funkbouser  v. 
Ingles.  17  Mo.  A.  232. 

eo.  McCauIey  v.  Davidson,  10 
Minn.  418  (where  the  court  bbM: 
"All  bailments,  whether  with  or  with* 
out  compensation  to  the  bailee,  are 
contracts  founded  on  a  sufficient  con- 
sideration");  McOee  v.  Ftencta,  49  8. 
C.  454,  27  SB  487. 

"The  question  of  compensattMi 
may  be  Important  In  determlnlns  the 
extent  of  the  rights  or  oblisatlons  of 
the  respective  parties,  or  the  daas 
of  ballmMits  in  which  a  particular 
transaction  Is  embraced,  but  is  not 
essential  to  the  existence  of  the  fwn- 
tract  Itself."  MoCauley  v.  Davldaui, 
10  Minn.  418. 

81.    See  Contracts  [9  Cyc  4651. 

89.  Stewart  v.  Davis,  31  Ark.  BIK 
25  AmR  676;  Gregg  v.  Wyman.  4 
Cush.  <  Mass. )  322 :  Logan  v.  Ma- 
thews. 6  Pa.  417:  Berrill  v.  Smith.  2 
Miles  (Pa.)  402;  Wheldeo  v.  Chappcl. 
8  R.  I.  230. 

Oontraets  of  hiring  nudo  on  Sn»- 
daj  see  Sunday  [37  Cyc  660]. 

88.  Preston  v.  Prather.  137  TJ.  a 
604.  11  set  162,  34  L.  edL  788. 

(a]  Xappealng  of  itimdlthni .  rwin 
tract  may  provide  that  a  bailment, 
gratuitous  in  its  inoeptlon.  may  be 
transformed  Into  a  bailment  for  hire 
by  the  happening  of  a  condition,  as, 
for  example,  a  failure  to  return  tbe 
property  in  good  condition.  Wtislit 
V.  Smith,  4  Sask.  L.  263. 

84.  U.  S.— In  re  Wricht-Dana 
Hardware  Co..  211  Fed.  908.  128  CCA 
28S;  In  re  Coe.  188  Psd.  74S,  IM  OCA 
181. 

Ala. — ^Hontsomery  Gaa-Light  Go.  v. 
Montgomery,  ate  R.  Col,  88  Ala.  ST8, 
6  S  736. 

Oa. — Baughman  Auto.  Col  bnan- 
uel,  137  Oa.  854,  78  SB  511,  88  LP  A 

NS  97. 

Kan. — Scott  Mln.,  etc,  Co.  v. 
Shults,  67  Kan.  606,  73  P  903. 

Me. — Morse  v.  Androsoogcln  R.  Co. 
39  Me.  285. 

Masa — Adams  v.  O'Connor.  IH 
Mass.  616,  1  Am  R  137;  Baton  v. 
Lynde,  15  Mass.  242. 

Hlnn. — Chamberlain  t.  West,  8T 
Minn.  64,  33  NW  114;  White  v. 
Phelps,  14  Minn.  27.  100  AmD  1»«. 

N.  T.— SmUh  V.  James.  7  Cow.  32S. 

N.  C— Hanes  v.  Shapiro,  168  H.  a 
24,  84  SB  23;  Hopper  v.  UiUer,  7f 
N.  C  402. 

Pa. — Kravse  v.  Com..  2S  Pa.  418, 
8*  AmR  762;  Reading  Auto^  Ca.  V- 
De  Haven.  S8  Pa.  Super.  S44. 


For  later 


Oevtfopnanta  and  ohaacwi  in  tha  law  see  outnttiativs  Annototlons,  same  tlUck  Mwe  and  note  nwmber. 
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1^  nnaiitiiwued  acts  of  the  bailee,"  or  in  general 
by  his  mere  possession  as  bailee  of  the  subject  mat- 
ter for  any  Imgth  of  time.^'  The  bailor  may  ac- 
cordingly assert  his  title  not  only  as  against  the 
bailee  but  also  as  against  creditors  of  the  bailee 
and  as  against  those  claiming  an  interest  in  the 
property  through  an  nnanthorized  sale,  mortgage, 
pledge,  or  other  attempted  transfer  of  the  prop* 
erty  or  any  interest  therein,  by  the  bailee.**  A  tor- 
tious  seienre  and  sale  of  the  property  by  a  third 
person,  and  a  purchase  by  the  bailee  from  snch 
person,  will  not  assist  the  bailee  to  a  title  adverse 
to  that  of  the  bailor." 

Wlm  tiiere  is  more  than  one  bailor.  A  bailee's 
possession  of  property  bailed  to  him  by  two  op- 
posing claimants  of  the  property  will  not  assist 
either  bailor  to  oust  the  title  of  the  other,*"  nor  pre- 
clude both  olaimaots  from  maintaining  suit  against 


Tex. — Northcutt  v.  State,  «0  Tex. 
Cr.  269.  131  SW  1128,  SI  LRANS  822 
{holding  that  It  Is  requtslte  that  tltl« 
to  the  property  shall  rematn  In  the 
bailor).  ,  ^ 

Ont. — Dillaree  v.  Doyle,  4S  U.  C 
Q.  B.  442. 

[a]  Vatoxe  of  umtxnl  property^ 
The  general  property  which  a  bailor 
iB  said  usually  to  retain  ts  no  more 
than  a  legal  right  to  the  restoration 
of  the  thing  bailed,  on  the  termina- 
tion of  bailment.  Wilson  v.  Little, 
2  N.  T.  443.  51  AmD  307. 

[b]  "All  tlie  bunmnsnts  and  off- 
■pKlaff  of  tlM  UUbt  loaud  and  every- 
tfilng  that  is  acceaslonal  to  It  be- 
long to  the  lender,  and  atuid  precise- 
ly in  the  same  position,  as  to  the 
property,  possession  and  otherwise, 
as  the  thing  Itself,  and  must  be  re- 
turned to  the  lender  at  the  determi- 
nation of  the  bailment."  Dillaree  t. 
Doyle,  43  U.  C.  Q.  B:  442.  449. 

[c1  mnle  avpllea  to  artlole  in  al- 
tersd  form. — ^wnere  one  converts  the 
materials  of  another,  at  his  request, 
into  a  different  article  by  manufac- 
turing process,  the  general  property 
In  the  manufactured  article  Is  In  the 
owner  of  the  original  material,  the 
manufacturer  having  only  a  special 
property.  Grandy  v.  Kittredge,  8 
Cush.  (Mass.)  682;  Mitchell  r.  Stet- 
son, 7  Cush.  (Mass.)  43S;  Baton  v, 
l.ynde,  15  Haas.  242. 

[d]  Artlole  to  bo  repaired*— 
Where  a  damaged  or  worn-out  article 
Is  left  by  the  owner  with  another  to 
be  repaired  and  renewed  by  the  labor 
and  materials  of  the  tatter,  the  trans- 
action Is  a  bailment,  and  the  prop- 
erty in  the  article.-  together  with  the 
Acoeasorlal  additions,  remains  in  the 
former  owner  during  the  perform- 
ance of  the  work,  and  It  Is  his  when 
completed,  and  thlsmle  of  law  la  not 
altered,  although  the  value  of  the 
labor  and  materials  used  greatly  ex- 
ceeds the  value  of  the  article  when 
left  to  be  repaired.  Gregory  v. 
Stryker,  2  Den.  (N.  Y.)  628. 

80.  U.  S. — Stump  V.  Roberts,  23 
V.  Caa.  No.  13.681,  Brunn.  Coll.  Cas. 
224,  Cooke  (Tenn.)  350. 

Ala. — Medlln  v.  Wllkorson,  81  Ala. 
147.  1  S  37;  Sumner  v.  Woods,  67  Ala. 
139.  42  AmR  104:  Fairbanks  v. 
Shireka.Co.,  67  Ala.  109;  McCall  v. 
Powell,  64  Ala.  254;  Calhoun  v. 
Thompson,  56  Ala.  186.  28  AmR  754. 

Ark. — Smith  v.  Jones,  8  Ark.  lOS. 

Cal.— Kohler  v.  Hayes.  41  Cal.  46S. 

Conn. — ^Hart  T.  Carpenter,  84  Conn. 
427. 

Oa. — Richardson  v.  Smith,  88  Or. 
Suppl.  96. 

Ind. — Schindler  t.  Weat^Ver.  99  Ind. 
S9B:  Wolf  V.  Bsteb,  7  Ind,  448;  Inger- 
aoll  T.  Smmerson,  1  Ina  76;  Lefller 
V.  Watson,  II  Ind.  A.  ITS.'  40  NB  HOT, 
41  NB  467. 

Iowa. — Baehr  Clark,  IS  Iowa  SIS, 
49  NW  840.  IS  LRA  717, 

Ky.-~-Vaughn  v.  Hopgon,  10  Bush 


SrtT:   Chism   v.  Woods, 
3  AmD  740. 

Lii— Ruspell  V.  Fnvler,  1  T,a.  5S5, 
Sfi  AinD  662;  Barfleld  v,  Hewlett,  4 
Lii.  118. 

Mass. — Rentier  v,  ruffer,  1 1  4  Mass. 
376;  Zuchtniimn  v.  Roberts.  lOf  Mass. 
5:1.  \-Z  Aiiill  6fi3;  Sargent  v.  Mcicalf, 
5  firay  .lOB,  66  AmD  3fiS:  CokkMI  v. 
Baitford,  etc..  R.  Co.,  3  Gray  545, 

Mich. — Dunlap  v.  Gleason,  16  Mich. 
ICS,  93  AmD  231. 

Mo — Sowden  v.  Kessler,  76  Mo.  A. 
5S1;  Moore  v.  Simms,  47  Mo.  A  1S2; 
Hendricks  v.  Bvans.  46  Mo.  A. 

N.  H.— Stone  v.  Sleeper,  62  N.  H. 
»:  Luther  v.  Cote.  61  N.  H.  129; 
Weeks  v.  Pike,  60  N.  H.  447;  King  v. 
Bates.  67  N.  H.  446;  Plsk  v.  Ewen.  46 
N.  H.  178;  Phelps  v.  GIlchrlBt.  30  N. 
H.  171;  Sargent  v.  Glle,  8  N.  H.  325. 
_  N.  T.— Austin  v.  Dye.  46  N.  T.  600; 
Ballard  v.  Burgett,  40  N.  T.  814; 
Boyee  V.  Brockway,  31  N.  T.  490; 
Dows  V.  Perrin,  Ifi  N.  T.  32ri;  Rrower 
V.  Peabody.  13  N,  T.  r.M;  Cohb  v. 
Dows,  10  N.  T.  335:  Spautdlne  v. 
Brewster,  50  Barb.  142:  Dudley  v. 
Hawlev.  40  Barb.  397;  Cook  v,  Beal, 
1)  N.  Y.  Super,  497;  Covlil  v.  Hiil,  4 
Den.  323  [rev  on  other  grounds  1  N. 
T.  X>'l2^■.  Oonnah  V-  Hale,  2-1  Wend. 
462:  Hoffman  v.  Carow,  22  Wend. 
2Hn:  Salttis  V.  Everett.  20  Wend.  287. 
82  AmD  641;  Everett  v.  Coffin,  S 
Wend.  808,  22  AmD  651;  Murray  v. 
Burling.  10  Johns.  172. 

Pa.— Davis  v.  Blgler,  62  Pa.  Ul. 
1  AmR  893;  Agnew  v.  Johnson,  22 
Pa.  471,  OS  AmD  SOS. 

8.  C— Carmlchael  v.  Buck,  46  S,  C. 
L.  461. 

Vt.— Dunham  v,  I«e,  24  Vt.  482. 

Eng. — Peer  v.  Humphrey.  2  A.  ft  B. 
495.  29  BCL  236,  111  Reprint  191: 
Whistler  v.  Forster.  14  C.  B.  U.  S. 
248,  108  BCL  248.  143  Reprint  441,  4 
BRC  822;  Loescbman  v.  Machln,  2 
SUrfc.  811,  S  BCL  4tS. 

M.  Calils  v.  Tolson.  6  Gill  ft  3. 
(Md.)  80;  Green  v,  Harris,  25  N.  C. 
210;  Darden  v.  Allen,  12  N.  C.  48B; 
Walker  v.  Wynne,  3  Terg.  (Tenn.)  61. 

[a]  VossassioB  of  bailee  does  not 
ezolnde  that  of  bailor. — The  bailor's 
title  and  right  to  the  property  Is  not 
excluded  by  the  possession  of  the 
bailee.  Saliee  v.  Arnold,  32  Mo,  5.12, 
88  AmD  144;  Faulkner  v.  Brown,  18 
Wend.  (N.  T.)  88. 

87.  See  cases  supra  note  BO. 

88.  See  Infra  %  94. 

88.  Enos  V.  Cole,  63  Wis,  235.  10 
NW  S77. 

80.  Hamlin  v.  Olston,  19  N.  C 
269. 

81.  Hackett  T.  Safe  Deposit  Co.. 
7  Mo.  A.  681. 

88.  Hunt  V.  Moultrie.  14  N.  T. 
Super.  681;  McMahon  v.  Sloan,  12  Pm. 
829.  61  AmD  601. 

BBlimpel  to  ■■■■wl  titto  affslaat 
trail  sfswes  sea  infra  i  41. 

88.   Woodward  San  Antonio 

Tract.  Co.,  (Tax.  Civ.  A.)  86  SW  7<^ 


the  bailee  to  recorer  poBsession  of  the  property.'^ 
DecUntions  ftffooting  ballor'8  title.   A  bailor's 
declarations  tbat  the  bailee  was  the  owoer  of  the 
bailed  property  may  estop  the  bailor  to  assert  his 

title." 

The  statute  of  Umitftttens  does  not  begin  to  nm 
o^inst  the  bailor's  right  so  long  as  the  relation  of 
bailor  and  bailee  eontinnes,"'  or,  if  gnoh  relation  u 
repudiated,  until  the  bailor  receiTes  aotnal  or  eon- 
structive  notice  of  an  adverse  elaim  Igr  the  bailee 
or  by  some  one  claiming  through  him.'* 

[(36]  a.  Of  Bailee.  The  bailee  has,  by  virtue 
of  the  baUment  and  nnti]  its  termination,  a  special 
property  or  possessory  interest  in  the  iubjeet  mat- 
ter whieh  entitles  him,  whatever  may  be  the  elasa 
of  the  bailment,  to  avail  himself  of  any  l^al  means 
to  defend  it  against  any  person  who  may  interfere 
with  his  accomplishing  the  purposes  of  the  bail- 

3   Hard.  531, 


T.  ffioan,  12  Pa. 


Adverse  possession  against  bailor 

see  Adverse  Po.ssesalon  S  G40. 

94.  Ala.— -Lucas  v.  Daniels,  34  Ala. 
18H:  Knight  v.  Bell.  22  Ala.  198. 

Cal.— Matter  of  Rathgeb.  125  Cal. 
302,  57  P  1010. 

MlBfl.— Hall  v.  Dickey.  32  Miss.  208. 
N,  TT,— Rice  V.  Connelly,  71  N.  H. 
.■iP2,  D2  A  446. 

N.  C— Darden  V.  Allen,  12  N.  a 
46fi. 

I'a. — McMahon 
229,  51  AmD  601. 

See  al!^o  Adverse  Possession  I  840. 

[a]  Kecesstty  of  open  and  advWM 
"'■^*fwi — Proof  of  some  open,  notori- 
ous, or  unequivocal  act  evincing  an 
intention  to  hold  adversely  to  the 
bailor,  which  is  brought  to  the  knowl- 
edge ttt  tbA  latter  is  requisite  to  af- 
fect hts  title,  or  bar  his  right  of 
action.  Ltioas'  T.  Daniels,  S4  Ala. 
188. 

[b]  Vnanthorlxed  sale  .an  asser- 
tion of  adverse  claim. — (1)  An  un- 
authorized sale  by  the  bailee  Is  a 
HUlficlent  assertion  of  title  adverse 
to  the  b.itlor.  Crump  v.  Mitchell,  34 
Miss.  449;  Hall  v.  Dfckey,  32  Miss. 
208.  (2)  So  the  hallee's  offer  to  sell 
the  balled  projierty  a.s  hla  own,  where 
liroutjht  to  the  notice  of  the  bailor. 
Is*  a  Kufficicnt  chiini  of  adverse  title. 
Kchols  V.  Barrett,  fi  'la,  443. 

[c]  A  naked  decIamtloiL  by  tha 
bailee  that  be  clalm.s  the  property 
without  chanee  of  possession,  or  de- 
mand or  desire  on  the  part  of  the 
bailor  to  re.sume  the  property,  is  not 
HutTlcient  as  an  adverse  claim.  Green 
V.  Harris,  25  N.  C.  210. 

96.  Ala. — Montgomery  Gas-Light 
Co.  v,  Montgomery,  etc.,  R.  Ca,  80 
Ala.  372,  5  S  735. 

Del.— Philadelpbla  Lamp  Iffg.  Co. 

90  A  595T*"*  ^«  ^  " 

La. — Hardy  v.  Lemons,  36  La.  Ann. 
146, 

Me. — Morse  v.  Androscoee'n  R.  Co., 
39  Me.  285. 

Mass. — Adams  v.  OTonnor.  100 
Mass.  515,  1  AmR  137;  liiton  V. 
Lynda,  15  Mass.  242. 

Minn, — Engel  v.  Scott,  etc.  Lumber 
Co.,  60  Minn.  39,  61  NW  825;  Cham- 
berlain V,  West.  *7  jMlnn.  64/ JS  NW 
114:   White  v,  14  Sinn.  27, 

100  AmP  190. 

N.  Y. — Van  Wagoner  v.  Buckley, 
148  A|)p.  Dlv.  SOS,  133  NTS  599. 

N.  C— Hopper  v.  MUler,  78  N.  a 
402. 

Philiprine.- Delgado  V.  BODnevie, 
23  Philippine  308. 

XUoetptors  for  property  taken  wi- 
de* pvooess  who  may  be  looked  npon 
M  — fclWdle—  see  AttM^ment  |  ^1; 
racMUt^Slir  Cyo 
IWT  ■•■Wmmttt  tmsfiSl  is  the  ex- 
pression ns«d  trC^naelMtone  respect- 
ing a  bailee' VilWfe^ln  the  subject 
matter  of  a  ballmwtf  1  Blaatatone 
*«*t2lS^ff  Hntchln- 
14,  WWd  <07]. 
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ment.**  Bat  a  tnuuicntj  qualified  prcmerty  in  wfaat 
is  the  snbject  of  the  baiiment  is  all  that  passei  to 
the  bailee,**  and  some  anthorities  hold  that  where 
the  bailment  is  not  for  mutual  benefit  the  bailee  has 
only  a  onstody  of,  and  not  a  property  in,  the  sub- 
jeet  matter  of  the  bailment.'*  A  bailee  for  an  in- 
definite  term  has  a  right  of  possession  until  a  re- 
delivray  is  demanded.**  Where  work  has  to  be  per- 
fonned  upon  a  thing  delivered,  the  special  property 
right  of  the  bailee  terminates  when  he  ceases  to 


have 

it.i 


postenion,  or  any  right  to  poBSetncm,  of 


[(  37]   B.  Ertoppd  of  Bailee— 1.  In  OeneeaL  It 

has  been  stated  broadly  and  without  any  qualifiea* 
tions  that  a  bailee  may  not,  in  any  ease,  dispute  or 
deny  the  title  of  the  bailor.*  The  reasma  given  for 
snob  a  doetrine  an,  however,  by  no  means  satis- 
faotray,'  and  it  must  be  aoeepted  with  many  quali- 
fications.* The  more  generally  accepted  rule  is  that 
the  bailee  may  not  deny  the  title  of  Uie  bailor,"  either 


[b]   BaUM    a    nwr*  tniat**. — A 

bailee's  property  In  the  subject  of  a 
bailment  Is  limited  to  a  mere  trust. 
Sowden  V.  Kessler,  76  Mo.  A.  581. 

ee.  IT.  S.— Knisht  V.  Davis  Car- 
nasA  Co.,  71  Fed.  662.  IS  CCA  287; 
OibbB  V.  U.  8.,  14  Ct.  CI.  644. 

Ala. — Montsomery  Oas-Lilerlit  Co. 
IConteomery.  eta,  R.  Co.,  86  Ala.  372, 
G  S  735;  Cox  v.  Easley,  11  Ala.  362. 

Conn. — Burrows  v.  Stoddard,  S 
Conn.  160. 

Del. — Clark  v.  Maloney,  S  Del.  68. 

He. — Morse  v.  AndroscDSgln  R.  Co., 
89  He.  286;  Moran  v.  Portland  Steam 
Packet  Co.,  35  Me.  55. 

Mass. — Harrtnston  v.  King,  121 
Mass.  269:  Shaw  v.  Kaler.  106  Mass. 
448;  Burke  v.  Savage,  13  Allen  408; 
Eaton  V.  Lynde,  15  Mass.  242. 

Minn. — Chamberlain  v.  West,  37 
Minn.  64,  33  NW  114. 

Mo. — Sowden  v.  Keasler,  76  Mo.  A. 
S81. 

N.  H. — Odlorne  v.  Colley,  I  N.  H. 
66,  9  AmD  39;  Poole  v.  Symonda,  1 
N.  H.  289,  8  AmD  71. 

N.  T.— Bliss  v.  Schaub,  48  Barb. 
339;  Hendricks  v.  Decker,  36  Barb. 
298:  Rogers  v.  Arnold,  12  Wend.  30. 

N.  C — State  v.  Colonial  Club,  154 
N.  C  177.  187,  69  SE  771,  31  L.RANS 
687,  AnnCaBl»12A  1079  [ouot  Cyo]; 
Hopper  v.  Miller,  76  N.  C.  402. 

Harrta      Smith.  3  Serg.  A  R. 
20;  Tatunr  v.  Sharpleas,  6  Phila.  18. 

Tenn. — Carson  V.  Prater,  6  Coldw. 
666. 

Vt. — ^Whlte  V.  Bascom,  28  Vt.  268; 
Thayer  v.  Hutchinson,  13  Vt.  504,  37 
AmD  607;  Burdict  v.  Murray,  8  Vt 
302,  21  AmD  588. 

Va. — Spencer  v.  Flltdier,  8  Ijelgh 
(36  Va.)  665. 

Eng. — Giles  v.  Grover,  9  Blng.  128, 
23  ECL  515,  131  Reprint  563.  6  Bllgh 
N.  S.  277,  6  Reprint  598,  1  CI.  &  F, 
72,  6  Reprint  843,  11  ERC  650 
Bridges  V.  Hawkesworth,  16  Jur.  1079, 
7  EngL&Eq  424;  Sutton  v.  Buck,  2 
Taunt.  302,  127  Reprint  1094;  Rob- 
erts V.  Wyatt,  2  Taunt.  268,  127  Re- 
-prlnt  1080;  Hoillday  v.  Camsell.  1  T. 
R.  668,  99  Reprint  1305. 

Ksmadlea  aifmllaUa  to  feallM 
Maliurt  tklTd  panRHM  aee  Infra  || 
176.  177. 

[a]  BratnltOM  ImOm  may  sue  for 

Injury  to  property  by  a  third  person, 
although,  under  toe  ctrcnnistancea 
of  the  case,  the  bailee  was  not  liable 
to  the  bailor.  Abraliamovlts  v.  New 
York  City  R.  Co.,  54  Misc.  639.  104 
NTS  663. 

[b]  Wksve  bailor  Idndora  aeoom- 
pUslufwiit. — In  cases  where  the  bail- 
ment is  for  a  time  certain,  or  for  a 
specific  purpose,  the  bailor  Is  an- 
swerable' to  the  bailee  for  removing 
the  property  before  the  time  has  ex- 
pired, or  before  the  purpose  is  ac- 
complished. McConnell  v.  Maxwell, 
3  Blackf.  (Ind.)  419,  26  AmD  428; 
Sowden  V.  Kessler,  76  Mo.  A.  581 ; 
Neafle  v.  Patterson,  42  Legint  (Pa.) 
396:  Qurdict  v.  Murray,  3  Vt.  302, 
21  AmD  588. 

t7.  Spencer  T.  Pllclier.  8  Lelch 
(36  Va.)  666. 

es.  Mass. — Com.  v.  Horse,  14 
Mass.  S17:  Warren  v,  Leland.  9  Mass. 
265;  Ludden  v.  Leavttt,  ft  Mass.  104, 
6  AmD  46;  Waterman  v,  Robinson, 
6  Mass.  803. 

N.  T.— Norton  v,  Peo.,  8  Cow.  137; 
DlUenback  v.  Jerome,  7  Cov.  294. 


Vt.— Sibley  v.  Story,  8  Vt.  16. 

Eng. — Hartop  v.  Hoare,  8  Atk.  44, 
26  Reprint  828,  Str.  1187,  93  Reprint 
1117,  1  Wils.  C.  P.  8,  95  Reprint  462; 
Hoillday  V.  Camsell,  1  T.  R.  658,  99 
Reprtat  1305. 

Ont.— DUlaree  Doyle,  4S  U.  C  a 
Bl  448. 

9t.   Smith      Jones,  8  Ark.  10». 

1.  Morse  v.  Androscoggin  R-  Co., 
89  Me.  286. 

a.  State  V.  Colonial  Oub,  164  N. 
C.  177,  187,  69  SE  771.  81  L.RANS 
387,  AnnCasl912A  1079  (where  the 
Statement  of  the  text  Is  quoted  from 

5  Cyc  172  as  "a  generally  accepted 
doctrine");  Miles  v.  C^attle,  6  Blng. 
743,  747.  19  ECL  333,  130  Reprint 
1467  (where  Park,  J.,  said:  "I  anx- 
iously wish  to  guard  against  any  no- 
tlon,  that  a  bailee  is  permitted  to 
enter  into  questions  of  title  with  his 
bailor"):  F1t«herbert  Nat.  Brev.  tit 
Writ  of  Detinue  M;  Rolle  Abr,  tit 
Detinue. 

8.  Hents  v.  The  Idaho.  93  U.  8. 
575,  23  L.  ed.  978;  King  v.  Richards, 

6  Whart.  (Pa.)  418.  37  AmD  420. 

[a]  Cxitloisia  or  dooMss. — "If  It 
be  said,  that,  by  accepting  the  bail- 
ment, the  bailee  has  eatopped  him- 
self against  Questioning  the  right  of 
hla  bailor.  It  may  be  remarked  in 
answer,  that  this  is  assuming  what 
cannot  be  conceded.  Undoubtedly  the 
contract  raises  a  strong  presump- 
tion that  the  bailor  Is  entitled;  but 
It  is  not  true  that  thereby  the  bailee 
conclusively  admits  the  right  of  the 
principal.  His  contract  Is  to  do  with 
the  property  committed  to  him  what 
his  principal  has  directed, — to  re> 
store  it.  or  to  account  for  It.  CHieese- 
man  v.  Exall,  6  Exch.  341.  And  he 
does  account  for  it  when  he  has 
yielded  it  to  the  claim  of  one  who 
has  right  paramount  to  that  of  bis 
bailor.  If  there  be  any  estoppel,  it 
ceases  when  the  bailment  on  which 
it  is  founded  Is  determined  by  what 
la  equivalent  to  an  eviction  by  title 
paramount;  that  is.  by  the  reclama- 
tion of  possession  by  the  true  owner, 
Biddle  v.  Bond.  6  B.  &  8.  226.  118 
ECL  225,  122  Reprint  1179,  3  ERC 
573.  Nor  can  it  be  maintained,  as 
lias  been  argued  In  the  present  caae, 
that  a  carrier  can  excuse  himself  (or 
failure  to  deliver  to  the  order  of  the 
shipper,  only  when  the  goods  have 
been  taken  from  his  possession  by 
legal  proceedings,  or  where  the  ship- 
per has  obtained  the  goods  by  fraud 
from  the  true  owner.  It  Is  true,  that. 
In  some  of  the  cases,  fraud  of  the 
shipper  tias  appeared;  and  It  has 
sometimes  been  thought  It  is  only  in 
such  a  caae,  or  In  a  case  where  legal 

Sroceedings  have  interfered,  that  the 
allee  can  set  up  the  jus  tertii. 
There  is  no  substantial  reason  for 
the  opinion.  No  matter  whether  the 
shipper  has  obtained  the  possession 
he  gives  to  the  carrier  by  fraud  prac- 
tised upon  the  true  owner,  or 
whether  he  mistakenly  supposes  he 
has  rights  to  the  property,  his  rela- 
tion to  his  bailee  is  the  same.  He 
cannot  confer  rights  which  he  does 
not  himself  possess;  and.  If  he  can- 
not withhold  the  possession  from  the 
true  owner,  one  claiming  under  him 
cannot.  The  modern  and  best-con- 
sidered cases  treat  as  a  matter  of 
no  importance  the  question  how  the 
bailor  acquired  the  possession  he  has 


delivered  to  his  bailee,  and  adjudge, 
that,  if  the  bailee  has  delivered  the 

firoperty  to  one  who  had  the  right  to 
t  as  the  true  owner,  he  may  defend 
himself  against  any  claim  ot  his 
principal."  Henti  v.  The  IdaJlo^  9S  U. 
a  676,  579,  23  U  ed.  978. 

4.  Davis  v.  Donohoe-Kally  Bank- 
ing Co..  162  C:al.  282,  92  P  639;  Ey- 
tlnge  V.  Atlantic  Transport  Co..  160 
App.  Div.  636,  146  NTS  1064;  Bates  v. 
Stanton,  8  N.  Y.  Super.  79;  Texas 
Standard  Cotton-Oil  Co.  v.  National 
Cotton-Oil  Co.,  (Tex.  Civ.  A.)  40  SW 
159.    And  see  Infra  SS  38-41. 

5.  U.  S.— Hents  v.  The  Idaho,  93 
U.  S.  675,  23  L.  ed.  978;  McCullough 
V,  Roots,  19  How.  349,  15  L.  ed.  681. 

Ala.— Riddle  v.  Blair,  148  Ala.  461. 
42  S  660. 

Ark. — Estes  v.  Booths.  20  Ark.  583. 

C:al. — Wetherly  v.  Straus,  93  CaL 
283,  28  P  1045;  Dodge  v.  Meyer.  €1 
Cal.  405;  Palmtag  v.  Doutrlck.  69 
Cal.  164,  43  AmR  845:  Bondy  t.  Amer- 
ican Transfer  Co.,  16  Cal.  A.  74S,  IIS 
P  965. 

Colo. — Jensen  v.  Eagle  Ore  Co_  4T 
Colo.  308,  107  P  269,  33  LRANS  CSl, 
19  AnnCas  619  and  note. 

Conn. — Barker  v.  8.  A.  Lewis  Stor- 
age, etc..  Co.,  79  Conn.  S42,  65  A  143, 
118  AmSR  141;  Clark  t.  Qaylord,  24 
Conn.  484. 

D,  C— Mosea  v.  Taylor,  17  D.  C. 
266. 

Ga.— Davis  v.  Williams.  8  GJa.  A. 
86,  68  SE  668;  Pepper  v.  James.  7  Ga. 
A.  618,  67  SE  218;  Atlantic,  etc..  R. 
Co.  V.  Spires.  1  Ga.  A.  22,  67  SB  973. 

111. — Simpson  V.  Wrenn,  50  IIL  122, 
99  AmD  511;  Great  Western  R.  Co. 
V.  McComas.  33  111.  185;  Stam  t. 
Welensky,  182  III.  A.  417. 

Iowa. — Reed  v.  Reed,  IS  Iowa.  5. 

Kan. — Thompson  V.  WilHams,  St 
Kan.  114.  1  P  47. 

Ky. — Stephens  v.  Vaughan.  4  J.  J. 
Marsh.  206.  20  AmD  216. 

Me.— Roberts  v.  Noyes.  76  Ma.  SSOl 

Md.— <3asey  v.  Suter,  36  ICd.  1, 

Mass. — Osgood  V,  Nichola,  &  Orar 
420, 

Mich. — Sinclair  v.  Murphy,  14  Mich. 

392. 

Mo.— Pulllam  v,  Burilngama,  81  Mo. 
111.  51  AmR  289;  Oehmenr.  Port- 
mann,  163  Mo.  A.  240.  133  SW  104: 
Sherwood  v.  Neal,  41  Mo.  A.  416; 
Dougherty  v.  Chapman,  29  Mo.  A. 
233;  Cole  v.  Wabash,  etc,  R.  Co,  21 
Mo.  A.  443;  Swallow  v.  Duncan.  IS 
Mo.  A.  622. 

N.  J —Wheeler,  etc,  Mfg.  Oo.  v. 
Brookfleld.  70  N.  J.  L.  703.  68  A  853: 
Mount  v.  Hendricks,  6  N.  J.  L.  864. 
8  AmD  623;  Hampton  v.  Swisher.  4 
N.  J.  L.  74. 

N.  T. — Muillns  V.  Chickerlnc.  116 
N.  Y.  518,  18  NE  377,  1  LRA  4<3: 
Wheeler  v,  Lawson,  103  nTy  40  S 
NE  360;  Schrauth  v.  Dry  Dock  Sav. 
Bank,  86  N.  T.  390;  Western  Trann. 
Co.  v.  Barber,  56  N.  Y.  644;  Anbor 
V.  Piske,  36  N.  T.  47;  Eytlnre  t.  At- 
lantic Transport  C^o.,  160  App.  Dir. 
636,  145  NYS  1064;  Cook  v.  sSutlett. 
116  App.  Div.  829,  100  KYS  1*31 
(holding   that,   where  plaintUT  ao- 

?uired  possession  of  a  mileage  book 
rom  defendant  for  the  purpose  of 
riding  thereon,  agreeing  to  return 
the  balance  of  the  mileage,  plaintiff 
was  estopped  to  deny  his  obligation 
to  return  the  book  to  defendant,  be- 
cause defendant  was  not  the  original 
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BAILMENTS 
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by  elaiming  title  in  faimself  ,*  or  by  alleging  title  in 
another/  subjeeti  however,  to  the  exceptions  that 
the  bailee  may  show  as  against  the  claim  of  the 
bailor  that  he  has  been  deprived  of  the  property 
by  process  of  law,^  or  has  yielded  possession  to 
one  having  paramount  title,'  or  that  he  is  defending 
on  the  title  and  right  and  by  the  authority  of  a 
third  person.^"  The  bailee  is  entitled  to  show  also 
that  the  bailor  waa  himself  a  mere  agent,  and  that 
the  return  of  the  property  to  him  baa  been  forbid- 
den by  bis  principaL*^  It  should  be  noted  in  this 
connection  that  where  posaeaaion  is  not  obtained 
under  the  eontraet  of  bailment  but  tiie  bailee  was 
already  in  possession  he  is  not  estopped  to  assert 
ownership  in  himself  prior  to  and  independently  of 
sneh  contract.^'  The  r^ht  of  the  bailee  to  defend 
is  the  same  whether  his  bailor  was  honestly  mistaken 
as  to  the  rights  of  the  third  person  whose  title  is 


set  up,  or  waa  fraudulently  acting  in  derogation  of 
themi^'  although  there  are  eases  in  which  the  de- 
fense appears  to  have  been  allowed  upon  the  nar- 
rower ground  that  there  was  a  felonious  or  tortious 
acquisition  of  possession  by  the  bailor.^^ 

The  legal  repneeatatiTeB  of  the  bailee  stand  in 
the  same  position  with  referenee  to  estoppel  as  the 
bailee.^* 

Prevention  of  felony.  Where  by  returning  the 
bailment  the  bailee  would  become  an  accessory  to 
the  eommission  of  a  felony,  it  is  his  duty  to  retain 
possesnon.^* 

[%  38]  8.  Wben  Property  b  Taken  by  FroceBS  of 
tarn.  IHie  bailee  may  deny  the  title  of  the  bailor 
when  the  pn^wrty  has  been  taken  from  him  by  due 
process  of  law.^' 

{%  39]  8.  When  Property  la  DeUrered  to  One 
Having  Paramount  Title.  A  bailee  who  has  actually 


purohaser  wfao  was  alone  entitled  to 
use  the  book  for  transportation) ; 
Sedgwick  V.  Afacy,  24  App.  Dlv.  1, 
49  NTS  1B4:  Hayes  v.  Kedxle,  11 
Hun  677;  Gerber  v.  Monle,  66  Barb. 
662;  BUven  v.  Hudson  River  R.  Co., 
35  Barb.  188  [afT  36  N.  T.  403,  2 
Transcr.  A.  179};  Bates  v.  Stanton,  8 
N.  T.  Super.  79;  Barnard  v.  Kobbe,  3 
Daly  35,  873  {aff  64  N.  T.  B18]-  Gruel 
V.  Tetter,  2?  MIsc  494,  68  NTS  373 
[an  26  Mlso.  861,  65  NTS  443};  Leon- 
clnl  V.  Post,  13  NTS  826;  Vosburgh  v. 
Huntington,  IB  AbbPr  254;  Holbrook 
T.  Wight.  24  Wend.  1«9,  35  AmD  607; 
Marvin  v.  Ellwood,  11  Paige  365. 

N.  C—Hanes  v.  Shapiro.  168  N.  C. 
24.  84  SB  33;  Lain  v.  Galtber,  72  N.  C. 
284:  Maxwell  v.  Houston,  67  N.  C. 
206:  Burnett  v.  Fulton,  48  N.  C.  4SS: 
Craig  v.  Hlller.  24  N.  C  875;  Pitt  v. 
Albrltton,  84  N.  C  74;  Dunwoodle  v. 
Carrlncton,  4  N.  C.  366. 

Pa. — HcCafferty  v.  Brady,  5  Pa. 
Cas.  665,  9  A  37;  Klein  v.  Patterson, 
30  Fa.  Super,  495. 

S.  C— TIndall  v.  McCarthy,  44  8. 
C.  487,  22  SE  734;  Manning  v.  Nor- 
wood, 9  S.  C.  L.  374. 

Tex. — Moore  v.  Aldrlcb.  2S  Tex. 
Suppl.  276;  Texas  Standard  Cotton- 
Oil  Co.  V.  National  Cotton-OU  Co., 
(Civ.  A.)  40  SW  159. 

Vt.— Burton  v.  Wilkinson,  18  Vt. 
186,  46  AmD  145. 

Va,— TancU  v.  Seaton,  28  Qratt.  (67 
Va.)  601,  26  AmR  380  (holding  that 
no  exception  is  made  In  the  case  of  a 
depository  of  a  lost  bank  note,  as 
between  himself  and  the  finder,  where 
the  owner  is  unknown,  and  there  is 
no  assertion  of  claim  on  his  part 
acalnat  the  depository). 

W.  Va.— Kelly  v.  PatcheH.  S  W.  Va. 
586. 

Wis. — Nudd  V.  Montanye.  28  Wis. 
611.  20  AmR  25. 

Eng. — Wilson  v,  Anderton,  1  B.  & 
Ad.  460,  20  GCL  665.  109  Reprint 
8SS:  Hoil  V.  Griflln,  10  Bing.  246,  25 
KCL  121,  131  Reprint  898;  Gosling 
V.  Blrnie,  7  Bing.  339,  20  ECL  166,  131 
Reprint  131;  Stonard  v.  Dunkln,  2 
Campb.  844,  11  ERC  105;  Ross  v. 
Bdwards,  73  L.  T.  Rep.  N.  S.  100; 
Caunce  v.  Spanton,  7  M.  A  O.  908,  49 
ECL.  908,  136  Reprint  367. 

[a]  raUnrs  of  haUee  to  redellrer 
because  he  doubtod  tbe  title  of  the 
bailor  may  rebut  the  presumption  of 
malice  which  otherwise  might  arise, 
but  does  not  amount  to  a  complete 
defense.  Riddle  v.  Blair,  163  Ala. 
814,  61  S  14. 

[b]  "VsxWlj  sfeowlsg  tbat  tk« 
l«l«l  tltu  was  tn  the  estate  of  »  de- 
o— sed  penoB  was  not  enough  to 
relieve  nlm  from  the  obligation  to 
return  the  money  according  to  his 
asreement."  Mc(jafFerty  v.  Brady,  5 
"Pk.  Cas.  666,  573,  2  A  87. 

e.    Ala. — Plummer  v.  Hardlson,  6 
Ala.  A.  626.  60  S  502. 
^^(3a.— Trlbble  v,  Anderson,  68  Ga. 


III. — Simpson  V.  Wrenn,  60  lU.  222, 
99  AmD  611. 

Kan. — Thompson  t.  Williams,  SO 
Kan.  114,  1  P  47. 

Mass. — Osgood  V.  Nichols,  6  Oray 
420;  Bursley  v.  Hamilton,  16  Pick. 
40,  26  AmD  423. 

N.  J. — Hampton  v.  Swisher,  4  N.  J. 
I*  74. 

S.  D.~-Street  v.  Farmers'  VA.  Co., 
S3  8.  D.  601,  146  NW  1077. 

[a]  Wb«n  title  la  baIlee^"8o 
far  does  this  principle  obtain,  that 
although  the  title  to  the  goods  be  In 
the  bailee,  and  even  though  he  may 
have  received  them  In  Ignorance  of 
bis  own  right,  havlnv  accepted  the 
poBMSSlon  of  them  In  the  capacity  of 
bailee,  he  Is  estopped  from  claiming 
them  by  dtle  until  he  has  fulfilled 
the  obligations  of  the  trust  by  re- 
turning them  to  his  bailor."  »pper 
v.  James,  7  Oa.  A.  618,  621,  Vt  8E 
218. 

[b]  Bailee  of  property  previously 
mortgaged  to  hlu  may  not  assert 
any  claim  to  the  property  under  the 
mortgage  without  first  surrendering 
possession  to  the  bailor.  Brlcker  v. 
Stroud.  56  Mo.  A.  183. 

».  tr.  S.— Hentz  v.  The  Idaho,  93 
U.  S.  675,  28  L.  ed.  978. 

Ala.— Riddle  v.  Blair.  163  Ala.  814, 
61  S  14. 

Colo.— Jeneen  v.  Kagle  Ore  Co.,  47 
Colo.  306,  107  P  269,  33  LRANS  681, 
19  AnnCas  519  and  note. 

C^nn. — ^Barker  v.  S.  A.  Lewis  Stor- 
age, etc^  Co.,  72  Conn.  842,  86  A  142, 
118  AmSR  141. 

D.  C — ^Hosea  v.  Taylor,  17  D.  C. 
256. 

Mo. — Pulllam  V.  Burllngame,  81 
Mo.  Ill,  51  AmR  229;  Dougherty  v. 
Chapman,  29  Mo.  A.  233;  (jole  v. 
Wabash,  etc..  R.  Co.,  21  Mo.  A.  443. 

N.  T. — Schrauth  v.  Dry  Dock  Sav. 
Bank,  86  N.  T.  390;  Western  Transp. 
Co.  v.  Barber,  66  N.  T.  644;  Cook  v. 
Holt,  48  N.  T-  275;  Scrantom  v.  Farm- 
ers', etc.,  Bank,  24  N.  T.  424;  Eytlnge 
V.  Atlantic  Transp.  Co.,  160  App.  Dlv. 
636,  145  NTS  1054;  Sedgwick  v.  Macy, 
24  App.  Dlv.  1,  49  NTS  164:  Bates 
V.  Stanton,  8  N.  T.  Super.  79;  Perkins 
V.  Chautauqua  Tract.  Co.,  76  Misc. 
307,  137  NTS  80. 

N.  C— Asbevltle,  etc,  R,  Co.  v. 
Baird,  164  N.  C.  263,  80  SE  406; 
Pitt  v.  Albrltton.  34  N.  C.  74. 

S.  D. — Street  v.  Farmers'  El.  Co., 
33  S.  D.  601.  146  NW  1077. 

[a]  Xerely  showlag  that  legal 
title  is  in  the  estate  of  a  deceased 
•eraom  is  not  enough  to  relieve  the 
bailee  from  his  obligation  to  rede- 
liver to  the  bailor.  HcCafferty  t. 
Bndy.  12  WklyNC  (Pa.)  663. 

[b]  BaOmetttef  Mlrsr.-^lthough 
the  bailor  may  have  obtained  pos- 
session of  the  horse  as  an  estray 
which  he  had  never  posted  a  bailee 
to  whom  he  hu  delivered  It  cannot 
set  up  the  bailor's  want  of  title  as 


a  defense  upon  his  failure  to  rede- 
liver. Borron  v.  Landes,  1  Duv.  (K^.> 


299. 
S. 
0. 
10. 

11. 


See  Infra  I  88. 
See  infra  I  89. 
See  Infra  !  40. 
Bates    V.    Stanton,    8    N,  T. 
Super.  79. 

Ifl.  H.  K.  Porter  Co.  v.  Boyd.  171 
Fffl.  305,  9S  CCA  197  [aft  162  Fed. 
IfiS]. 

13.  U.  S  — Henta  v.  The  Idaho,  28 
U.  S.  575.  23  I.,  od.  978. 

Mo. — Dougherty  V.  Chapman,  29 
Mo.  A.  233. 

N.  T. — Western  Transp.  <2o.  v.  Bar- 
ber, 66  N.  T.  54i;  Bedgwick  T.  Hacy, 
24  App.  Div.  1,  49  NTS  164. 

W.  Vn.— Kelly  v.  PatcheU.  6  W. 
Va.  5  Si. 

Eng. — ^Blddle  v.  Bond,  6  B.  &  S. 
225.  118  ECL  226,  122  Reprint  1179. 
8  ERC  678  (where  it  was  held  that 
upon  principle  there  is  no  difference 
between  cases  in  which  the  bailor  in 
the  first  Instance  obtained  possession 
of  the  goods  by  fraud,  force,  or  fel- 
ony, and  cases  In  which  he  was  only 
mistaken  as  to  the  rights  of  others, 
for  a  bailor  can  confer  upon  his 
bailee  no  better  title  than  he  has  him- 
self. Jf  the  true  owner  demands 
the  property  of  the  bailee  and  he  re- 
fuses to  deliver  It  he  is  at  once  lia- 
ble In  an  action  for  its  conversion. 
It  would  be  somewhat  anomalous  If 
the  bailee  might  shield  himself  from 
an  action  for  conversion  by  deliver- 
ing the  property  to  the  owner,  if  he 
could  not  show  a  delivery  to  the 
owner  as  a  defense  to  the  ground- 
leas  claim  of  the  bailor);  Cheesman 
V.  Exall,  6  Exch.  341. 

14.  Hayden  v.  Davta,  9  Cal.  578; 
Bates  V.  Stanton,  8  N.  T.  Super.  79; 
Perkins  v.  Chautauqua  Tract.  Co.,  76 
Misc.  307,  137  NTS  80;  Decan  v. 
Shipper,  35  Pa.  239,  78  AmD  334; 
Floyd  V.  Bovard,  6  Watts  &  S.  (Pa.) 
75;  King  v.  Richards,  6  Whart.  (Pa.) 
418,  87  AmD  420;  Hardman  v.  Wlll- 
oock,  9  Bing.  882  note,  28  ECL  828 
note,  181  Reprint  662  note. 

15.  Maxwell  t.  Houston,  87  N.  G 
306. 

le.  Lavelle  v.  Belllu,  121  Mo.  A. 
442,  97  SW  200  (holding  that,  where 
the  finder  of  a  five-hundred -dollar 
bill  gave  it  to  another  to  ascertain 
whether  It  was  genuine,  such  other 
upon  learning  that  the  finder  was 
about  to  convert  It  to  his  own  use 
waa  entitled  to  retain  It  until  the 
true  ownership  was  established). 

IT.  U.  S  — The  M.  H.  Chase,  87 
Fed.  708;  Robinson  v.  Memphis,  etc, 
R.  Co»  16  Ped.  67. 

Cola — Jensen  t.  Eagle  Ore  Co.,  47 
Colo.  808.  107  P  269738  LRANS  881 
and  note,  19  AnnCas  519. 

Ga. — Savannah,  etc.,  R.  Co.  V.  Wil- 
cox, 48  Ga.  432. 

Ind. — Ohio,  etc.,  R:  Ca  T.  Tohe, 
61  Ind.  181,  19  AmR  787. 
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delivered  the  snbjeet  matter  of  the  bailment  to 
a  person  having  the  paramonnt  title  thereto  is  not 
estopped  to  deny  the  bailor's  title  and  may  set  np 
such  delivery  in  defense  to  the  claim  of  the  bailor 
for  a  return  of  the  property.^*  Likewise  where 
a  part  of  the  goods  has  been  surrendered  to  a  para- 
mount title,  this  is  a  defense  pro  tanto.^'  In  doing 
this,  however,  be  acts  at  his  peril,  and  is  liable  to 
the  bailor  for  conversion  if  he  faila  to  prove  the 
title  of  the  adverse  claimant.'** 

[9  40]  4.  Wlwn  BailM  Is  Authorlied  by  Third 
Ftnon  to  I>«ii7  Bailor's  Title.  The  bailee  may,  itt 
an  action  by  the  bailor,  set  tip  title  in  a  third  persouj 
although  he  has  not  anrrendered  possession  to  hira, 
but  in  soeh  case  the  bailee  must  defend  bis  posses- 


sion upon  the  right  and  title  and  by  the  authority 
of  the  third  person,'^  and  he  assumes  such  defense 
at  his  peri]  and  takes  upon  himself  the  burden  of 
showing  the  right  to  retain  the  property  under  soeh 
title.'*  The  bailee  is  not  entitled  to  set  up  the 
right  of  a  third  person  merely  because  he  has  be- 
come aware  that  the  properly  bekmsB  to  some  one 
else." 

41]  6.  Where  Bailor  Has  Puted  -with  Tide 
Since  Baflmenl  The  estoppel  of  the  bailee  to  deny 
his  bailor^  tiUe  aj^es  omj  to  the  title  possessed 
by  the  bailor  at  the  time  of  the  delivery  of  the 
property,  and  he  may  aeoordingly  show  tiiat  noA 
title  has  subsequently  been  aoq^red  by  liiwuwlf  or 
has  passed  to  anotiier.** 


y.  BiaETB,  DUTIEB.  AND  LIABILITIEB  OF  FAKTIES 


42]  A.  As  between  Bailor  and  Bailee— 1.  In 
Oensral— a.  OontroUed  by  Oontract— (1)  In  GeneraL 


The  rights,  duties,  and  liabilities  of  the  bailor  and 
the  ba^ee  mnst  be  determined  from  the  terms  of 


Ky. — Staphena  v.  Taushan.  4  J*  J- 
Harsh.  20<!,  20  AmD  216. 

Ia. — Brltton  v.  Aymar,  23  La.  Ann. 
62. 

Mass. — French  v.  Star  Union 
Transp.  Co.,  134  Mass.  288. 

Mo. — McAllster  v.  Chicago,  eta,  R. 
Co.,  74  Mo.  851. 

N.  M. — MacVeagh  v.  Atchison,  etc.. 
It  Co.,  S  N.  M.  20B,  5  P  457. 

N.  T. — Bllven  v.  Hudaon  Hiver  H. 
Co.,  3«  N.  T.  408.  2  Transcr.  A.  179: 
Llvlngaton  v.  Miller,  48  Hun  282,  16 
NTSt  71;  Van  Wlnhle  v.  U.  S.  Mall 
Steamship  Co.,  37  Barb.  122;  Stam- 
ford Steam  Boat  Co.  v.  Gibbons,  9 
Wend.  227;  SIdaon  v.  Weaton,  7  Cow. 
278 

s'.  D. — Street  v.  Farmer^  EL  Co., 
28  S.  D.  601.  146  NW  1077. 

Vt. — Burton  Wilkinson.  18  Vt. 
186,  46  AmD  146. 

Eng. — Verrall  v.  Robinson,  2  C  H. 
ft  R  496,  150  Reprint  213;  Cheesman 
V.  Ejtall,  6  Exch.  841;  Ogle  v.  Atkin- 
son, 5  Taunt.  759,  1  ECI.  889.  128 
Reprint  890. 

TaUBS  hy  prooess  of  law  as  sx- 
onslns  radallTMT  see  Infra  S  95. 

[a]  Beoaptlon  by  th*  tra*  owasr 
in  a  proper  manner  Is  virtually  the 
act  of  the  law.  Stephens  v.  Vauahan, 
4  J.  J.  Marsh.  (Ky.)  206,  20  AmD 
216. 

18.  U.  S.— Hentx  v.  The  Idaho,  98 
V.  S.  675.  25  L.  ed.  978;  Rosenfleld 
v.  EhEpresa  Co.,  20  F.  Cas.  No.  12,060, 
1  Woods  131. 

Ala. — Jackson  v.  Jackson,  97  Ala. 
172,  12  6  437;  Toung  v.  East  Alabama 
R.  Co.,  80  Ala.  100  (notloe  or  demand 
from  true  owner);  Powell  v.  Robin- 
son, 76  Ala.  423;  Leigh  v.  Mobile,  etc., 
R.  Co.,  58  Ala.  165;  Calhoun  v. 
Thompson,  56  Ala.  16S,  28  AmR  754; 
Crosswell  V.  Lehman,  64  Ala.  363,  25 
AntR  684. 

Cal. — Davis  v.  Donohoe-Kelly  Bank- 
ing Co.,  152  Cal.  282,  92  P  639. 

Colo. — Jensen  v.  Eagle  Ore  Co.,  47 
Colo.  306,  107  P  269.  38  LRANS  681 
and  note,  19  AnnCas  619. 

Me.— Fiaher  t.  Bartlett,  8  Me.  122, 
22  AmD  226. 

Mo. — Dougherty  v.  Chapman,  29 
Mo.  A.  233;  Cole  v.  Wabash,  etc.,  R. 
Co.,  21  Mo.  A.  448. 

M.  H.— Bpear  v.  Hill.  62  N.  H.  823; 
Webster  v.  Harper,  7  N.  H.  694. 

N.  T. — ^Western  Transp  Co.  v.  Bar- 
ber. 66  N.  T.  644;  Eytinge  v.  Atlan- 
tic Transp.  Co.,  160  App.  Div.  635, 
145  NTS  1054;  Sedgwiok  v.  Macy, 
24  App.  Dlv.  1,  49  NTS  154;  Bates 
V.  Stanton.  8  N.  T.  Super.  79;  Perkins 
T.  Chautauqua  Tract.  Co.,  76  Misc. 
307,  137  NTS  80;  Edson  T.  Weston,  7 
Cow.  278. 

N.  C— Pitt  V.  Albrltton,  34  N.  C. 
74. 

Pa. — ^Floyd  T.  Bovard,  6  Watts  &  S. 
76;  Kins  t.  Rlohards.  6  Whart.  418, 
27  AmD  420. 


8,  D. — Street  T.  Farmer^  El.  Co.. 
22  8.  D.  601,  602,  14«  NW  1077  [clt 
Cyc.  per  McCoy,  j.]. 

Eng. — Wilson  t.  Anderton.  1  B.  A 
Ad.  450.  20  ECL  665,  109  Reprint  855; 
Biddle  V.  Bond,  6  B.  &  S.  226,  118 
ECL  225,  122  Reprint  1179,  2  ERC 
573;  Robs  v.  Edwards,  78  L.  T.  Rep. 
N.  8.  100  (holding  that.  If  there  Is  an 
eviction  by  title  paramount,  the 
bailee  is,  in  the  absence  of  any  spe- 
cial contract,  dischargad  from  all 
liability) :  Shelbury  t.  Bootsford, 
Teiv.  28.  80  Reprint  17. 

"A  bailee  can  not  avail  himself  of 
the  title  of  a  third  person  (though 
that  person  be  the  true  owner)  for 
the  purpose  of  keeping  the  property 
for  himself,  nor  In  any  oase  where 
he  has  not  yielded  to  the  paramount 
title.  If  he  oould.  he  might  keep 
for  himself  goods  deposited  with  him 
without  any  pretense  of  ownership. 
But  if  he  has  performed  his  legal 
duty  by  delivering  the  property  to 
Its  true  proprietor,  at  bis  demand, 
be  is  not  answerable  to  the  bailor." 
Jensen  v.  Eagle  Ore  Co.,  47  Colo. 
306,  810,  107  P  269,  33  LRANS  681, 
19  AnnClaa  619. 

[a7  FositiOB  of  bailee  aaalosons 
to  that  of  tenant. — The  position  of 
an  ordinary  bailee,  where  there  hu 
been  no  special  contract  or  repre- 
sentation on  his  part.  Is  very  analo- 
gous to  that  of  a  tenant  who,  having 
accepted  the  possession  of  land  from 
another,  la  estopped  to  deny  hts  land- 
lord's title,  but  whose  estoppel  ceases 
when  he  is  evicted  by  title  para- 
mount. Bhelbury  v.  Bootsford,  Telv. 
23.  80  Reprint  17  [clt  Biddle  v.  Bond, 
6  B.  ft  S.  225,  118  ECL  225.  122  Re- 
print 1179,  3  ERC  573].  And  see 
Shellhouse  v.  Field,  49  Ind.  A.  659. 
97  NE  940. 

[b]  BVeot  of  bailee's  i^vtIous 
femowledge  of  adverse  olalm.^ — Default 
on  the  part  of  a  bailee  will  estop  him 
from  availing  himself  of  a  defense 
that  the  property  had  been  yielded 
to  a  title  paramount.  Thus  if  a 
bailee,  knowing  of  an  adverse  claim 
to  the  thing  balled,  said  to  the  bailor, 
"I  will  sell  the  horse  for  you  if  you 
will  let  me  have  a  commission,  and 
I  will  tiand  over  the  proceeds  to  you," 
he  could  not  afterward  set  up  against 
his  bailor  the  title  of  the  adverse 
claimant,  because  he  would  have  act- 
ed with  his  syss  open.  Br  p,  Davles, 
19  Ch.  D.  88. 

is.  Healey  v.  Hutchinson.  66  N.  H. 
816.  20  A  832. 

so.  Powell  -v.  Robinson,  76  Ala. 
423;  Calhoun  v.  Thompson.  66  Ala. 
166,  28  AmR  U4;  Ball  T.  Liney,  48 
N.  T.  6,  8  AmR  511;  Freeman  v. 
Perry.  25  Tex.  611. 

ai.  Wetherly  v.  Straus.  93  C^al. 
282,  28  P  1046;  Dodge  v.  H«rer,  Si 
Cal.  405;  Palmtag  T.  DoutHck,  69 
Cal.   164,   42   AmR  246;  Bondy 


American  Transfer  Co.,  16  GaL  A. 
746.  115  P  966:  I^ln  v.  Oaltlier.  72 
N.  CL  234;  Rogers  v.  lAmbert,  [1891) 

I  Q.  B.  818;  Betteley  v.  Reed.  4  Q.  & 
511,  45  ECL  511,  114  Reprint  991; 
Klngsman  v.  KIngsman,  6  Q.  B.  D. 
122;  Biddle  v.  Bond.  6  B.  ft  S.  226. 
118  ECL  225,  122  Reprint  1179.  2 
ERC  673;  Thorne  v.  Tilbury.  S  H.  ft 
N.  634.  But  compare  Seoswlck  v. 
Macy,  24  App.  Div.  1.  5,  49  NTS  164 
(where  the  court  said  that  the  rule 
stated  in  the  text,  while  adopted  In 
England,  "does  not  seem  to  have  been 
accepted  In  this  country.  But  if  It 
be  conceded  to  be  the  true  rule,  still 
the  defendants  do  not  bring  them- 
selves within  It,  either  In  their  plead- 
ings or  In  their  offer"). 

^at  may  be  correct  enou^  to  bold, 
where  the  real  owner  of  the  property 
does  not  appear  to  assert  hla  rt^t 
to  It,  that  the  carrier  or  bailee  slxall 
not  be  permitted,  of  his  own  mere 
motion,  to  set  up,  as  a  defence 
against  his  bailor  such  ri^t  for 
him.  But  It  would  be  repugnant  to 
every  principle  of  honesty  to  ny, 
that  after  the  right  owner  hu  de- 
manded the  goods  of  the  bailee,  the 
latter  shall  not  be  permitted.  In  an 
action  brought  against  him  by  the 
bailor  for  the  goods,  to  defend 
against  his  claim,  by  showing,  clearly 
and  conclusively  that  the  platntill  ac- 
quired the  possession  of  the  ifoods 
either  fraudulently,  tortiously.  or 
feloniously,  without  havlnjr  obtained 
any  right  thereto."  Per  Kennedy.  J., 
In  King  T.  Richards,  6  Whart.  (Pa.) 
418,  427,  27  AmD  420  touot  Bayden 
V.  Davis.  9  Cal.  673,  6761. 

Bxoaalar  delireirr  beaavs*  of  elate 
of  third  pecson  see  infra  I  94. 

[a]  Where  third  pexsom  makaa  ■» 
olalm  or  ahasdons  ik — The  right  of 
a  third  person  who  makes  no  clalza 
to  the  property,  or  who  has  aban- 
doned any  claim,  cannot  be  set  up 
as  a  defense.  Betteley  v.  Reed.  4 
Q.  B.  611,  45  ECL  511.  114  Reprint 
991. 

as.  Wetherly  v.  Straus.  93  CaL 
283,  28  P  1045;  Atlantic,  etc,  R.  Ca 
V.  Spires,  1  Ga.  A.  22.  67  SE  973. 

S3.  Klngsman  v.  Klnnimao,  S  <L 
B.  D.  122:  Biddle  v.  Bond.  S  B.  ft  3. 
226.  118  ECL  22S,  IIS  Reprint  IITH 
3  ERC  B78. 

84.  Shellhouse  v.  Field.  49  Ind.  A 
669,  97  NE  940;  Roberts  v.  Noyes.  76 
Me.  590;  Cole  v.  Wabash,  etc..  R  Co, 
21  Mo.  A.  443:  Gerber  v.  Mcmie.  56 
Barb.  (N.  T.)  652;  Gruel  v.  Tetter.  27 
Misc.  494.  68  NTS  873  [aff  2C  UIm. 
851.  55  NYS  4431;  Marvin  v.  EH  1  wood. 

II  Paige  (N.  T.)  366. 

[a]  ftAQBisition  of  iMeteat  tr 
baUee  who  la  a  matal  qam  tnvt  aalb> 
seqaeatly  to  hsilmewt  ■ — Where  prop- 
erty  after  bailment  la  cimveyed  la 
trust  for  the  benefit  of  the  balleib 
the  title  of  the  bailor  may  be  dia- 


For        oasas^  dmioyBSBto  and  ebaa(«»  In  the  law  ste  onmulatlva  Annotations,  same  title,  pagaand  noteanuabar. 
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the  contract  between  the  parties,  whether  express 
or  iioplied.^^  Where  there  is  an  ttq>reB8  contraet, 
the  terms  thereof  control,  sinee  both  the  bailor  and 
the  bailee  are  entitled  to  impose  on  each  other  any 
terms  they  re^ctively  may  choose,'"  and  their  ex- 
press agreement  will  prevail  against  general  prin- 
ciples of  law  applicable  in  the  absence  of  sticb  an 
agreement.'^  Where  the  bailment  is  implied  the 
intention  of  the  parties  must  be  ascertained  and 
ei^lained  by  all  the  Bnrrounding  and  attending  cir- 
enmstances;^*  but  in  determining  whether  a  bail- 
ment is  gratuitons  or  Inorative  the  inquiry  must 
not  be  du%eted  to  the  charaeter  or  certainty  of  a 
benefit  or  profit  to  either  party,  but  to  whether  it 
was  accepted  for  the  purpose  deriving  the  one  or 
the  other.'*  There  is  always  a  presumption  that 
the  bailment  is  one  for  mutual  benefit,*^  although 
the  question  is  always  one  of  fact."^ 


Breteh  of  cmtnet  The  bailee  is  liable  for  loss 
resulting  from  breach  of  his  oontraet  to  keep  the 
property  in  a  particular  manner  or  at  a  particular 
place,'^  or  to  use  it  only  for  a  particular  purpose 
or  to  a  specified  extent,"  or  in  a  particular  man- 
ner,^ or  to  return  it  at  a  particular  time,"*  or 
other  special  stipulation  in  regard  to  the  property,'* 
without  r^rd  to  whether  he  has  been  negligent. 

[$  43]  (2)  Extension  of  I^biiity.  A  bailee  may 
enlai^e  his  l^^l  responsibility  by  contract  express 
or  fairly  implied.'^  Thus,  by  special  contract,  a 
bailee  may  assume  Uie  liability  of  an  insurer.'" 
Agreements  by  a  bailee  that  he  will  pay  the  value 
of  the  property  if  damaged  or  destroyed  while  in 
his  pOBsesnon,"  that  he  will  assume  resjMnsibility 
for  its  loss  from  any  cause,^  or  that  the  property  is 
to  be  at  his  risk  against  loss  by  fire  or  otherwise 
until  returned"  are  suffleient  to  render  him  liable 


?uted.  Burnett  v.  Pulton,  48  N.  C. 
86. 

as.  White  V.  Phelpa.  14  Minn.  27, 
100  AmD  ISO;  Link  v.  Hathway.  14S 
Uo.  A.  502,  127  8W  913:  Hanes  v. 
Shapiro,  1«8  N.  C.  24,  84  SB  88. 

as.  U.  S.— Sturm  t.  Boker,  150  U. 
S-  312,  14  set  99,  37  L.  ed.  1093; 
Union  Stock-Tarda,  etc.,  Co.  v.  West- 
ern Land,  etc,  Co.,  59  Fed.  49,  7  CCA 
660. 

Mo.—Wells  v.  Porter,  189  Mo.  262, 
e»  8W  282,  92  AmBR  637;  Commer- 
cial Eneetrical  Bupplr  Go.  v.  Missouri 
Commn.  Co.,  166  Mo.  A.  8S2,  148  BW 
9SS. 

Nehr. — Bntler  v.  Oreuw,  49  Nebr. 
280,  68  NW  496. 

N.  T.— Wilson  V.  Wyckoff.  188  App. 
IMt.  92,  117  NTS  783  [atr  200  N.  f. 
661  mem,  98  NS  113B  mem];  Rapid 
Safety  Extinirulsher  Co.  v.  Hay-Bud- 
den  Ktg.  Co..  S7  Misc.  566,  76  NTS 
1008  [aff  77  App.  Dlv.  643  mem,  79 
NTS  1145  mem]. 

N.  D. — Qrady  v.  Schwelnler,  16  N. 
D.  462,  113  NW  1031.  126  AmSR  674. 
14  LRANS  1089,  15  AnnCas  161. 

Tex. — Direct  Nav.  Co.  v.  Davidson, 
SS  Ter.  Civ.  A.  492,  74  SW  790. 

Vt.— ^Harris  t.  Howard,  &6  Vt.  696. 

Eng. — ^Van  Toll  v.  South  Eastern 
R.  Co.,  12  C.  B.  N.  B.  76,  104  BCL 
76.  142  Reprint  1071;  Walker  v.  Torlc, 
etc.,  R.  Co..  2  B.  ft  B.  760,  76  SCL 
760.  118  Reprint  948. 

Man. — Sutherland  v.  Mannix,  8 
Man.  641. 

Ont. — Qrant  v.  Armour,  26  Ont.  7. 

"Parties  to  a  contract  of  bailment 
tnay  substitute  a  special  contract  for 
the  one  implied  by  law;  and  when 
this  la  done,  express  agreement  de- 
termines the  rights  and  liabilities 
of  the  turtles  arising  from  the  bail- 
ment. .  .  .  By  such  special  agree* 
ment  the  bailee  may  be  relieved  of 
all  liability  except  for  his  fraud  or 
negligence,  or  he  may  become  an  In- 
<rarer,  and  as  such  absolutely  liable 
for  any  loss.  Injury  or  damage  to  the 
property."  Direct  Nav.  Co.  v.  David- 
son, 22  Tex.  Civ.  A.  492,  498.  74  SW 
790. 

[a]  XdablUtr  for  aU  risks  limited 
to  period  of  oontraet. — ^Where  the 
bailee  covenants  to  Insure  for  a  par- 
ticular time,  and  to  assume  all  risks 
not  covered  by  the  Insurance  that 
may  happen  to  the  property  during 
that  time,  he  Is  not  liable  in  the 
«vent  of  the  destruction  of  the  prop- 
erty while  being  returned  to  the 
bailor  after  the  policy  has  expired, 
tinless  he  has  contracted  to  renew 
the  policy.  Toung  v.  Leary,  186 
N.  T.  669,  82  NB  607. 

BT.  Butler  v.  Qreene,  4»  Nebr.  280, 
98  NW  496;  Lance  v.  Orln«-,  S8  Pa. 
204. 

flS.  Mariner  t.  Smith,  6  Beiak. 
<Tenn.)  208. 

at.  Prince  t.  Alabama  State  Pair. 
106  Ala.  840,  17  S  449,  28  LRA  716. 


80.  Brie  Second  Nat.  Bank  v. 
Ocean  Nat.  Bank,  81  P.  Cas.  No. 
12.602,  11  Blatchf.  362,  30  Leglnt 
(Pa.)  433;  Swartx  v.  Hauser.  10  Wkly 
NC  (Pa.)  434. 

ai.    Ind. — Dart  v.  Lowe,  6  Ind.  181. 

Kan. — Lobensteln  v.  Prltohett,  8 
Kan.  213. 

Mo.— KIncheloe  v.  Priest,  89  Mo. 
240,  1  SW  236,  68  AmR  117. 

N.  T. — Pattlson  v.  Syracuse  Nat. 
Bank.  1  Hun  606. 

Tenn. — Mariner  v.  Smith,  5  Hetsk. 
203. 

aa.  Kennedy  v.  Portman,  97  Mo.  A. 
268,  70  SW  109S;  Lllley  v.  Doubleday, 
7  Q.  B.  J>.  610  (holding  that,  where 
the  bailee  contracts  to  keep  the  goods 
at  a  particular  place,  but  places  part 
of  them  at  another  place  where  tliey 
are  destroyed  by  Are,  the  bailee  Is 
liable  to  the  bailor  In  the  event  of 
the  bailor's  having  insured  the  goods 
at  the  place  where  the  bailee  con- 
tracted to  deposit  them,  if,  in  the 
event  of  their  removal,  he  loses  the 
benefit  of  the  insurance). 

[a]  That  bailee  was  compelled  to 
mora  the  propertr  by  the  owner  of 
the  place  at  which  he  had  agreed 
with  the  bailor  to  keep  it  does  not 
relieve  him  from  liability  for  such 
removal.  Butler  v.  Greene,  49  Nebr. 
280,  68  NW  496. 

[b]  SUpneat.of  foods  to  wronf 
d«rtlBatlc«^Wfaere  a  bailee  received 
a  shipment  of  arrowroot,  which  he 
agreed  to  send  to  New  Orleans  for 
sale,  but  instead  sent  it  to  Charles- 
ton and  it  was  lost  en  route,  he  wae 
held  liable  for  the  loss  consequent 
upon  his  departure  from  Instructions. 
Ferguson  v.  Porter,  3  Pla,  27. 

[c]  Attempted  deUrerr  to  baUor*a 
wife,— -A  bailor  who  was  about  to  de- 
part on  a  long  voyage  deposited  a 
government  bond  with  a  bailee,  with 
instructions  to  remit  the  Intereet  to 
the  bailor's  wife.  The  bailee,  after 
keeping  the  bond  for  about  a  year, 
and  without  instructions  from  the 
bailor,  forwarded  the  bond  to  the 
latter'a  wife  by  mall  tn  wMoh  trans- 
mission it  was  lost.  It  was  held  that 
the  delivery,  or  attempted  delivery, 
of  the  bond  without  instructions  was 
a  mlsdellverr'  and  rendered  the  bailee 
liable,  without  regard  to  any  question 
of  negligence.  Jenkins  v.  Bacon,  111 
Mass.  873,  16  AmR  33. 

S3.  Evertson  v.  Prler,  (Tex.  Civ. 
A.)  45  SW  201  (holding  bailee  liable, 
regardless  of  the  exercise  of  care, 
for  the  deatb  of  a  horse  driven 
twelve  miles  further  than  he  repre- 
sented that  he  Intended  to  drive). 

34.  Cartlldge  v.  Sloan,  124  Ala. 
596.  26  S  918. 

38.  Carll  V.  Goldberg.  69  Misc.  172. 
110  NTS  818;  Cochran  v.  Walker, 
(Tex.  Civ.  A.J  49  SW  403. 

88.  J.  T.  Stark  Qraln  Co.  v.  Auto- 
matic Welghlns  Uach.  Ckk.  (Aik.)  99 
SW  llOS. 


[a]  An  agreement  by  a  bailee  to 
keep  a  maohlae  In  good  working  ordar 

is  binding  on  him  and  Is  not  Incon- 
Blstpnt  with  an  acrppment  by  him  not 
to  iilluw  ;iny  ul I  ■Ta  t  ions  in  the  ma- 
clniu*.  J.  T.  SlMrl(  (Iniiri  Co.  v.  Auto- 
mntic  Weighing  M.ich.  Co.,  (Arlc)  99 
SW  no:i. 

37.  Slurm  v.  Boker.  150  U.  S.  312, 
U  set  99,  37  L.  ed.  1093;  Commercial 
Electrical  Supply  Co.  V.  Missouri 
Commn.  Co.,  166  Mo.  A.  882.  148 
SW  995. 

[a]  ImpUed  and  exprsas  oontraot 
•qnivaleat  to  eaoh  ottaec<— An  implied 
contract  that  the  property  shall  be 
at  the  risk  of  the  bailee  la  equivalent 
to  an  express  contract.  Thomas 
(^mmiskey,  108  Pa.  364. 

88.  U.  S. — Sturm  v.  Boker,  150  U. 
S.  312,  14  set  99,  87  L.  ed.  1098;  Fair- 
mont Coal  Co.  V.  Jones,  etc,  Co.,  184 
Fed.  711,  67  CCA  265. 

Cal.— Barrere  v.  Somps.  118  C»l.  97, 
46  P  177,  672. 

Del^Taugban  t.  Webster,  5  Del. 
266. 

Iowa. — Rohrbacher  v.  Ware,  87 
Iowa  86. 

Me. — Relnstelo  v.  Watts,  84  Me^ 
139.  24  A  719. 

Mass. — Harvey  v.  Murray,  136 
Mass.  377;  Drake  v.  White,  117  Mass. 
10. 

Mo.— State  V.  Beta,  207  Ho.  689,  106 
SW  64;  Commercial  Electrical  Sup< 

Sly  Co.  T.  BClaaoart  Commn.  Co.,  166 
[O.  A.  832,  148  SW  996. 
N.  T. — National  Cash  Register  Co. 
v.  Caillias,  84  NYS  166. 

N.  D. — (Irady  v.  Schwelnler,  16  N. 
D.  452.  457,  113  NW  1031,  125  AmSR 
674.  14  LRAN8  1089,  16  knnC:as  161 
[cit  Cyo]. 

Pa.— -Smith  American  Organ  Co.  v. 
Abbott.  11  Pa.  Co.  819. 

Tex. — Bagley  v.  Brack.  (Civ.  A.) 
164  SW  247;  Direct  Nav.  Co.  v.  David- 
son, 32  Tex.  Civ.  A.  492,  74  SW  790. 

"It  may  well  comport  with  a  bail- 
ment of  property  that  the  bailee  as- 
sumes the  character  of  insurer  of  the 
thing  bailed  white  it  remains  in  his 
posaeaslon,  and  as  to  those  dlaaaters 
which  he.  by  the  exercise  of  care, 
oould  largely  guard  against,  and 
which  would  be  greatly  promoted  by 
his  negligence.  It  Is  competent  for 
a  bailee  so  to  enlarge  his  responsi- 
bility." Union  Stock  Yards,  etc.,  Co. 
v.  Western  Land,  etc.,  Co.,  69  Fed. 
49.  55,  7  C!CA  600. 

St.  Rapid  Safety  Fire  Extinguish- 
er Co.  V.  Hay-Budden  Mfg.  Co.,  87 
Misc.  556,  75  NYS  lOOS  [aff  77  App. 
Dlv.  648  mem,  79  NTS  1145  meml; 
Grady  v.  Schwelnler,  16  N.  D.  452, 
lis  NW  1081,  126  AmSR  674,  14  LRA 
NS  1089  and  note.  IB  AnnCaa  161  and 
note. 

40.  Federal  Chemical  Co.  v.  Oreen, 
110  SW  869,  83  KyL  671. 

41.  Reinateln  v.  Watts,  84  He.  189, 
24  A  719. 
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BAILMENTS 
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•8  an  inrorer.  And  it  has  been  held  in  somfl  eases 
that  a  tsimilar  liability  is  impoeed  by  an  agreement 
to  return  the  property  in  good  condition,  or  as  it 
was  at  the  time  of  hiring-,*'  but,  by  the  weight  of 
authority,  sneh  an  agreement  does  not  make  the 
bailee  liiU>le  for  injury  to  the  property  ooeurring 
without  his  fanlt.^  And  in  like  manner,  it  has 
been  held  that  an  agreement  by  the  bailee  to  keep 
or  to  earry  goods  suely,**  to  "be  responsible"  for 
them,«>  to  "sell  or  return"  them,**  or  "deliver" 
them**  does  not  render  him  lial^  for  an  injury 
to  the  goods  while  in  his  possession,  but  oecurring 
without  his  fault.  A  eonbract  enlarging  a  bailee's 
liability  must  not  be  in  violation  of  law  or  against 
public  policy,*"  and  must  be  in  elear  and  unmistak- 


able lai^age.**  But,  while  such  contractu  will 
not  be  extended  beyond  their  plain  terms,**  ^ 
the  courts  will  give  ^eet  to  the  expressed  intention 
of  the  parties.*^ 

[f  44]  (8)  Unitation  of  UabiUty.  The  parties 
to  a  bailment  may  diminish  the  liability  of  the  bailee 
by  special  contract,*'  the  piineiple  being  that  the 
bailee  may  impcne  whatever  terms  he  diooaea,  if 
he  gives  the  bailor  notice  tiiat  there  are  qimsl 
terms  and  the  means  of  knowing  what  thi^  are; 
and  if  the  bailor  ehooses  to  make  the  bailment,  be 
is  bound  by  them,'*  provided  the  contract  ia  not 
in  violation  of  law  or  of  puUic  policy,"*  and  tiut 
it  stops  short  of  protection  in  case  of  fraod"*  <a 
n^ligenee  of  ttie  bailee;'*  and  provided  further  that 


40.  Robertaon  v.  Plymouth  Lum- 
ber Co..  1«&  N.  C.  4,  80  SB  894;  Direct 
Nav.  Co.  V.  Davidson,  S2  Tex.  Civ. 
A.  492,  498,  74  SW  790  (where  NelU. 
J.,  said:  "By  such  special  asree- 
munt  the  bailee  may  be  relieved  of 
all  liability  except  for  his  fraud  or 
negltKence,  or  he  may  become  an  in- 
surer, and  as  such  absolutely  liable 
for  any  loss,  injury  or  damage  to 
the  property.  If  the  contract  vas 
Buch  as  was  alleged  and  testified  to 
by  plalntin.  then  defendant's  obliga- 
tion to  return  the  boat  to  him  in  as 
good  condition  as  when  received  was 
absolute,  and  could  not  be  avoided 
by  the  act  of  Ood.  the  public  enemy, 
or  any  vis  major"):  Kettle 
Browsall.  Willas  118.  ISS  Reprint 
1087. 

[a)  niwstratloawWhere  a  con- 
tract for  the  bailment  of  a  boat  pro- 
vided that  she  should  be  returned  In 
good  condition,  plalntltf  was  entitled 
to  recover  for  damages  resulting 
from  running  her  over  an  obstruction 
In  the  river,  without  proof  of  negli- 

gence.  Robertson  v.  Plymouth  Lum- 
er  Co.,  165  N.  C.  4,  80  SB  894. 
43.  Seevers  v.  Oabel,  94  Iowa  7S, 
62  NW  669,  68  AmSR  381,  27  LRA 
723;  Link  v.  Hathway,  14S  Ho.  A. 
602,  514,  127  SW  913  (where  Qray, 
J„  said:  "It  Is  equally  as  well  set- 
tled in  this  State  that  although  the 
lease  or  contract  contains  a  covenant 
or  agreement  to  return  In  good  con- 
dition at  the  end  of  the  term,  a  de- 
struction of  the  premises  or  property 
by  Are  without  fault  on  the  part  of 
the  tenant  will  release  the  tenant 
from  his  obligation  to  return") ; 
Toung  V.  Leary,  136  N.  T.  569.  32 
NE  607;  Stewart  v.  Stone.  127  N.  T. 
500,  28  NE  596,  14  LRA  216  and  note; 
Coldwell-Wilcox  Co.  v.  Sullivan,  3 
App.  DIv.  369,  38  NTS  290;  Ames  v. 
Belden,  17  Barb.  (N.  Y.)  613. 

[a]  "ThA  ooatraot  Im  thim  oaae 
comes,  as  it  seems  to  as  under  an- 
other class  which  relates  to  the  hir- 
ing for  the  use  of  the  thing  hired  and 
where  an  express  contract  Is  made  to 
redeliver  the  article  hired  upon  the 
determination  of  the  term  of  hiring. 
Even  in  such  cases  of  express  con- 
tract, there  la  Implied  a  condition  of 
the  continued  existence  of  the  thing 
which  is  the  subject  of  the  contract, 
and  if  it  perish  without  any  fault  of 
the  hirer,  so  that  redelivery  becomes 
Impossible,  the  hirer  Is  excused. 
.  .  .  There  Is  no  question  that 
a  party  can,  if  he  so  please,  bind 
himself  to  deliver,  notwithstanding 
the  thing  may  perish,  which  he  oon- 
tracts  to  deliver.  He  does  not  thus 
bind  himself  by  the  use  of  the  ordi- 
nary language  as  contained  in  this 
charter  party.  .  ,  .  When  language 
like  that  found  In  thia  agreement  la 
used,  the  condition  of  continued  ex- 
istence is  implied,  and  as  thus  Inter- 
preted it  creates  nothing  more  of  an 
obligation  than  that  which  the  law 
raises  without  any  such  promise. 
When  language  is  used  which  does 
no  more  than  express  In  terms  the 


same  obligation  which  the  law  raises 
from  the  facts  of  the  transaction 
itself,  the  party  using  the  language  is 
no  further  bound  than  he  would  have 
been  without  It."  Young  v.  Leary, 
136  N.  T.  6«»,  576,  12  NB  607. 

44.  Jaminet  v.  American  Storage, 
etc.,  Co.,  109  Mo.  A.  257.  84  8W  128 
(injury  by  the  wanton  act  of  a  third 
person). 

45.  Fairmont  Coal  Co.  v.  Jones, 
etc.,  Co.,  134  Fed.  711,  67  CCA  S66. 

46.  Sturm  v.  Boker,  160  V.  8.  S12, 
14  set  99,  17  L.  ed.  109S. 

4T.  Standard  Brewery  v.  Bonis, 
etc..  Halting  Co.,  171  111.  601.  49  NE 

4a.  Ranes  v.  Shapiro,  108  N.  C. 
24.  84  SB  88. 

40.  HcEvera  v.  Steamboat  San- 
gamon, 22  Mo.  187;  Hanes  v.  Sha- 
piro, 168  N.  C.  24.  84  SB  83;  Sanchez 
v.  Blumberg,  (Tex  Civ.  A.)  176  SW 
904. 

[a]    Vo  hold  ft  bftOes  as  Iwnuw, 

the  contract  must  speclflcally  Impose 
such  obligation.  Keystone  Watch 
Case  Co.  v.  Romero,  36  Hlso.  381.  73 
NYS  636. 

50.  Commercial  EHectrical  Supply 
Co.  V.  Missouri  Commn.  Co.,  166  Mo. 
A.  332.  148  SW  996. 

51.  Commercial  Electrical  Supply 
Co.  V.  Missouri  Commn.  Co-  100  Ho. 
A.  812,  148  SW  096. 

Oa.  Hanes  v.  Shapiro,  108  N.  C 
24.  84  SB  33. 

53.  Evans  v.  Nail.  I  Oa.  A.  42, 
67  SB  1020;  Wells  v-  Porter,  169  Mo. 
252,  69  SW  282,  92  AmSR  087;  Healy 
V.  New  York  Cent.,  etc.,  R.  Co.,  1B3 
App.  DIv.  516,  188  NYS  287  [aff  210 
N.  Y.  646  mem.  106  NB  1086  mem]; 
Ordemann  v.  Maneon.  127  NYS  1026; 
Van  Toll  v.  South  Eastern  R.  Co.,  12 
C.  B.  N.  8.  76,  104  ECL  76.  142  Re- 
print 1071:  Walker  v.  York,  etc.,  R. 
Co.,  2  E.  A  B.  760.  75  ECL  760,  118 
Reprint  948;  Wyld  v.  Plckford,  8  M. 
&  W.  443,  161  Reprint  1113. 

Ta]  Votloe  of  nstvlotlom  of  Ua- 
billte  must  be  given  to  the  bailor. 
Healy  v.  New  York  Cent.,  etc.,  R. 
Co.,  153  App.  Dlv.  610,  188  NYS  28T 
[aff  210  N.  Y.  646  mem,  lOS  NB  1086 
mem]  (holding  that  one  who  checked 
a  handbag  at  a  railroad  station  and 
received  a  check,  on  the  back  of 
which  in  fine  print  was  a  provision 
that  the  depositor  agreed  not  to  hold 
the  railroad  liable  for  more  than 
ten  dollars,  to  which  provision  his 
attention  was  not  called,  can  re- 
cover the  real  value  of  the  hand- 
bag); Hunter  v.  Reed,  12  Pa.  Super. 
112. 

54.  Hanes  T.  Shapiro,  108  N.  C. 
24.  84  SB  38. 

65.  Ho. — Qashweiler  v.  Wabash, 
etc.,  R.  Co..  88  Mo.  112,  63  AmR 
668. 

N.  T. — Wellfl  Steam  Nav.  Co..  8 
N.  T.  376;  Ordemann  v.  Hanson.  127 
NYS  1026;  Alexander  v.  Greene,  3 
Hill  9;  Holllster  v.  Nowlen.  19  Wend. 
234,  82  AmD  465. 

N.  C— Hanes  v.  Shapiro,  168  N.  C. 
24.  84  SE  88. 


Tex. — Coflletd  t.  Harris,  S  Tex.  A. 
Civ.  Cas.  g  SIS. 

Wash. — Patterson  T.  WanatcftM 
Canning  Co^  59  Wash.  6Sf,  66S,  1» 
P  379  Fctt  Cycl. 

UmltetloK  «r  UaMUtri 
By  carriers        Carrlen  !•  Cyc  OSS 

et  seq]. 

By   Inn   or   restaurant   keepers  see 

Innkeepers  (22  Cyc  1081.  10801. 
By  masters  of  ships  see  Shlppinc  [80 

Cyc  287]. 

56.  Colo. — Denver  Public  Ware* 
house  Co.  v.  Hunger,  80  Colo.  A.  it, 

77  P  5. 

Oa. — ^Evans  r.  Nafl,  1  Ga.  A.  it, 
67  SB  1020  (where  the  court  aald 
that  the  bailee  might  reatrtot  his  lia- 
bility except  for  "grma  neglect  or 
wanton  carelessness^). 

Ky.— Brldwell  v.  Ifoora^  8  I^L 
536. 

Mo. — Wells  T.  Porter,  100  Ho.  S51. 
69  SW  282.  92  AmSR  037;  Casbweller 
V.  Wabash,  etc,  R.  Co.,  88  Uoi.  112, 
63  AmR  568. 

N.  Y. — Bermel  v.  New  York,  etc 
R.  Co.,  172  N.  Y.  039  mem.  65  NB 
1113  mem;  Wells  v.  Steam  NaT.  Co- 
8  N.  Y.  376;  Bean  v.  Ford.  05  Uis& 
481.  119  NYS  1074;  Alexander  v. 
Greene,  7  Hill  538. 

Or. — Pllson  V,  Tip-Top  Auto  Co™ 
07  Or.  528,  130  P  642;  Alden  v.  Onndc 
Ronde  Lumber  Co.,  40  Or.  fiOS,  Si  p 
886. 

Pa. — ^Lancaster  County  Nat.  Bank 
v.  Smith,  08  Fa.  47;  Doyle  v.  Cen- 
tral R.  Co.,  45  Pm.  Super.  810;  Boyt 
V.  Clinton  Hotel  Co..  85  Pa.  Super. 
29r  300  [quot  Cyc]. 

Tenn. — Memphis,  etc,  R.  Co.  t. 
Jones,  2  Head  510. 

Wash. — Patterson  v.  Wena.tchee 
Canning  Co.,  59  Wash.  556,  110 
P  879  [clt  Cyc]. 

Man. — Charrest  v.  UanltOba.  CoM 
Storage  Co..  17  Han.  529. 

"It  Is  the  better  rule  that  a  bailee 
for  hire  cannot  by  contract  so  limit 
his  responsibility  to  the  bailor  aa  not 
to  be  liable  for  his  own  naclic«De« 
or  the  negligence  of  his  annts  and 
servants."  Pllson  v.  Tip-Top  Ante 
Co..  07  Or.  528,  535,  180  P  042. 

[a]  - — -J'     —J-—  rTiil 

owners  risk." — Where  the  s^ 

Ject  of  bailment  is  received  *^t  own- 
er's risk"  and  with  an  express  prom- 
ise to  exercise  all  reasonable  dili- 
gence with  respect  thereti^  but  not 
to  be  responsible  for  loss  by  fire  or 
otherwls^  the  bailor  assumes  only 
the  risk  from  ordinary  dangers,  not 
to  be  prevented  by  reasonable  mat 
ordinary  care  on  the  part  of  the 
bailee;  bttt  the  bailee  is  left  liaUe 
for  occurrences  Which  may  be  avoided 
with  ordinary  care  and  prudence. 
Uoeran  v.  New  York  Poultry,  etc. 
Assoc.,  28  Hisc.  637.  59  NYS  684. 

[b]  A  stlpidatton  agaiast  UafeOttr 
for  damage  by  the  elem—ts  does  not 
exempt  the  bailee  from  liability  toe 
damage  by  the  elements  which  can 
be  avoided  by  the  exercise  of  reason- 
able care  by  him.  Slnlscfaalchl  T. 
BSBlIco,  92  NYS  722. 


For  l«t«r  easM,  dmlopmsMta  and  cihMWsg  in  the  law  see  cumulaUve  AnnoUtlons,  same  tiUe,  pa^e  and  not«  nmalHr. 
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the  terms  of  the  contract  are  olear,*^  such  stipn- 
latitms  being  to  be  strictly  eonstmed."* 

45}  b.  Insnruice.  Either  the  bailor  or  the 
bailee  may  insure  the  subject  mattor  of  the  bail- 
ment for  the  joint  benefit  of  both  parties."  And, 
if  the  bailee  has  undertaken,  either  expressly  or 
through  an  established  course  of  dealing,  to  insure 
the  prc^rty,  he  is  presumptively  required  to  insure 
it  for  its  ^11  value.***  It  has  been  held,  however, 
that  the  bailor  is  not  liable  for  insurance  chaises 
unless  he  has  agreed  to  p^  them.** 

46]  c.  Bepairg.  While  tlie  authorities  are 
comparatively  few  in  number,**^  the  general  rule  ap- 
pears to  be  settled  that,  in  the  absence  of  statute 
or  express  contract,  a  bailor  is  responsible  tor 
extraordinary  repairs  which  inure  to  his  benefit, 
and  which  were  not  caused  through  the  fault  or 
neglect  of  ithe  bailee  and  the  bailee  must  bear 
the  expense  of  repairs  which  are  ordinary  and 
incidental  to  the  use  of  the  thing  bailed."*  Further, 
where  it  is  customary  for  the  bailor  to  put  the 
article  bailed  into  condition  for  use  at  the  time 
of  the  bailment,  he  is  liable  for  expenditures  by 
the  bailee  required  to  place  it  in  such  condition 
where  he  himself  has  neglected  to  do  so."  How- 
ever, the  question  of  whetlier  the  bailee  is  bound 
to  pay  the  ordinary  expenses  incident  to  keeping 
the  article  hired  in  a  state  of  repair  is  controlled 
largely  by  the  rate  and  nature  of  the  recompense,'" 
by  custom  and  usage,"'  and  by  the  character  of  the 


article.*'  The  civil-law  rule  that  the  bailor,  for 
hire,  is  generally  bound  to  keep  the  tbii^  in  order 
or  in  a  state  of  repair  suitable  for  use**  is  not 
recognized  by  the  common  law  ""^  and  no  such  ab- 
solute liability  exists.'*  R^hts  and  liabilities  under 
express  contracts  are  of  course  controlled  by  the 
terms  thereof.'*  Where  tiie  use  of  the  thing  bailed 
is  the  essence  of  a  contract,  the  bailee  for  hire 
impliedly  undertakes  to  keep  it  in  repair,  and  must 
bear  necessary  expenses  ordinarily  mcident  to  its 
use,  unless  the  neeessity  for  them  arises  from  aam» 
defect  against  which  the  bailor  has  expressly  or 
impliedly  warranted.'^  But  extraordinary  expenses 
connected  with  the  re|>air  of  the  thing  bailed  are 
chargeable  against  the  bailor,  and  the  bailee  for 
hire  may  compel  reimbursement.'^  If  the  property 
hired  is  damaged  through  the  fault  of  the  bailee, 
he  must  bear  the  expense  of  repairing  it;"  but  he  is 
not  liable  for  expenditures  made  in  endeavoring  to 
render  the  property  suitable  for  the  purpose  for 
which  it  was  leased.'*  Where  a  contractor  lets  his 
machinery  on  the  ground  at  the  date  of  the  con- 
tract to  a  subcontractor  for  use  in  the  performance 
of  the  work  sublet,  there  is  no  implied  undertak- 
ing upon  the  part  of  the  principal  contractor  to  re- 
pair defects  therein.^' 

[^47]  2.  Use  and  Oare  of  Property  and  Per- 
formance of  Services — a.  In  OeneraL  The  bailee 
must  always  use  well  the  property  intrusted  to 
him,'*  and  he  may  impliedly  contract  for,  and  bind, 


BT.    Han«s  v.  Shapiro,  168  N.  C. 
S4,  84  BE  83;  Sanches  v.  Blumberg. 
(Tex.  Civ.  A.)  176  SW  804. 
'  [a]   VcoMsUy  of  uqpTMs  aftM- 

mmt. — ^Where  a  person  vested  with 
temporary  control  of  another's  prop- 
erty desires  to  shield  himself  from 
responsibility,  he  must  show  his  Im- 
munity on  the  face  of  his  agreement. 
No  stipulation  can  be  Implied  from  a 
seneral  expression.  Wells  V.  Steam 
Kav.  Co.,  8  N.  Y.  375. 

[b]  BtlpoUtloAa  In  chattel  mort* 
MM. — ^Where  the  bailor  gave  to  the 
bailee  a  mortgage  on  the  property 
Imlled,  a  provision  therein  that  so 
long  as  the  mortgagor  performed  Its 
conditions  he  could  remain  In  pos- 
session, and  that  he  agreed  to  keep 
the  property  In  good  condition,  did 
not  affect  his  liability  as  bailee. 
Huntoon  V.  Brendemuehl,  124  Minn. 
S4,  144  NW  426. 

58.  H&nes  v.  Shapiro.  168  N.  C. 
S4,  84  SB  S3. 

[a]  Tot  •zampte,  (1>  where  the 
luillor  agreed  that  the  balled  prop- 
erty should  be  stored  In  a  particular 
■warehouse,  at  his  risk  and  expense, 
the  bailees  were  liable  for  damage 
to  the  property  upon  Its  removal 
-without  the  consent  of  the  bailor. 
St.  Losky  V.  Davidson,  6  Cal.  643. 
<2>  An  undertaking  to  assume  the 
risk  of  a  destruction  of  the  balled 
article  by  a  natural  force  that  can- 
not be  resisted  should  be  special  and 
mtpreaa,  and  so  clear  as  not  to  admit 
of  any  other  construction.  Such  a 
risk  u  not  covered  by  the  words 
"the  usual  wear  and  tear  exfsepted." 
IfcBvers  v.  Steamboat  Sanvamon,  82 
afo.  187. 

M.  Watklns  v.  Durand.  1  Port. 
(Ala.)  251;  Durand  v,  Thouron,  1 
Port.  (Ala.)  238;  Savage  v.  Corn 
Xtxch.  F..  etc.,  Nav.  Ins.  Co.,  36  N.  T. 
«66.  8  Tranacr.  A.  112;  De  Forest  v. 
rulton  F.  Ins.  Co.,  1  N.  T.  Super.  84. 

xaurarabl*  liit«««t  of  bailee  see  Fire 
Insurance  [19  Cyc  585]. 

■Ifht  to  pmceeds  of  laanraace  pro- 
eDTM  by  bailee  see  Fire  Insurance 
[19  Qyc  886]. 

fa]  Bailor  SkouU  mam  MDm  o< 
j3UUia>oar— Where  the  bailor  has  In- 
mmvA  the  pnwerty  as  located  in  a 


particular  place,  he  should  Inform  the 
bailee  to  that  effect*  or  that  In  the 
event  of  a  change  of  location  by  the 
bailee,  the  Insurance  may  be  affected. 
Bradley  v.  Cunningham,  61  Conn.  485, 
28  A  982,  15  LRA  678. 

eA,  Broussard  v.  South  Texas  Rice 
Co.,  108  Tex.  5.15.  131  SW  412,  AnnCas 
1918A  442  [aff  (Civ.  A.)  120  SW 
6871. 

SI.  Abbott  V.  Curtis,  etc,  Mfg.  Co., 
25  Fed.  402, 

63.  German-American  Bank  t. 
Normlle,  82  Wash.  368,  144  P  288. 

68.  Williamson  v.  Phllllpoff,  66 
Fla.  649,  64  S  269,  52  LRAKS  412 
and  note;  German -American  Bank  v. 
Normlle.  82  Wash.  368,  144  P  889. 

64.  WUliamson  v.  Philllpoff,  66 
Fla.  549,  64  8  269,  52  LRANS  412 
and  note;  Germ  an -American  Bank  v. 
Normlle,  S2  Wash.  868,  144  P  289. 

[a]  The  rale  mm  to  «lw  repair  of 
ears,  as  established  by  the  usage  of 
the  railroada  In  this  country,  is  that 
a  railroad  company  receiving  cars 
from  another  company  for  hire  shall 
repair  such  cars  at  Its  own  expense, 
unless  they  have  been  Inspected  and 
branded  as  defective  when  received. 
Central  Trupt  Co.  v.  Wabash,  etc, 
R.  Co..  50  Fed.  857. 

60.  German-American  Bank  t. 
Normile.  82  Wash.  868.  872.  144  P 
289  [cit  CyeJ. 

ee.  German -American  Bank  V. 
Normlle.  82  Wash.  368.  144  P  289. 

67.  New  York  Cent.  Trust  Co.  v. 
Wabash,  etc.,  R.  Co..  50  Fed.  857; 
German-American  Bank  v.  Normlle, 
82  Wash.  368,  144  P  289. 

68.  New  Tork  Cent.  Trust  Co.  v. 
Wabash,  etc.,  R.  Co..  50  Fed.  867; 
German-American  Bank  v,  Normlle, 
82  Wash.  368.  144  P  289. 

89.  New  Tork  Cent.  Trust  Co.  v. 
Wabash,  etc..  R.  Co.,  60  Fed.  857. 

70.  New  York  Cent.  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  50  Fed.  857. 

71.  New  York  Cent.  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  60  Fed.  857. 

TB.  Riley  v.  Lowry.  18  NYS  299 
(holding  that,  where  the  bailee  has 
agreed  to  pay  the  cost  of  repairs,  the 
fact  that  the  balled  article  had  a  de- 
fect In  it  at  the  time  of  the  hiring 
does  not  ralwse  him  from  hla  con- 


tract); Reading  v.  Menham,  1  M.  te 
Rob.  234  (holding  that  a  bailor  who 
binds  himself  to  keep  a  balled  article 
In  perfect  repair,  without  any  further 
(Sharges  whatever,  la  liable  for  re- 
pairs made  necessary  by  an  aoi^- 
dent  not  caused  by  the  willful  de- 
fault of  the  hirer). 

[a]  Where  ttie  bailee  agrees  to 
retam  an  article  la  aa  good  oondltloa 
as  it  was  when  hired,  ordinary  and 
natural  wear  excepted,  (1)  the  ex- 
pense of  necessary  repairs  made  by 
the  bailor  after  Its  return  may  be 
recovered  from  the  bailee.  Wood- 
ward v.  Cutter,  33  Vt.  49.  (2)  The 
lessees  cannot  recover  the  expense  of 
a  repair.  Pacific  Brldre  Co.  v.  River- 
side Rock  Co..  70  Or.  337.  141  P 
761. 

TS.  WUliamson  v.  Phllllpoff,  6C 
Fla.  549,  64  S  269,  52  LRAN8  412; 
German -American  Bank  v.  Normlle, 
82  Wash.  868.  144  P  289. 

74.  Williamson  v.  Phlltlpofl,  68 
Fla.  S49,  64  S  £69.  52  LRANS  US. 

"The  authorities,  so  for  as  they 
speak  Upon  this  question,  are  in  sub- 
stantial accord  In  support  of  the  rule 
that,  at  common  law.  In  the  absence 
of  an  express  contract,  the  bailor  Is 
responsible  for  extraordinary  repairs 
which  inure  to  his  benefit  and  which 
were  not  caused  through  the  neglect 
or  fault  of  the  bailee;  and  that  the 
bailee  should  bear  the  expenses  ordi- 
nary and  Incidental  to  the  use  of  the 
thing  balled.  This  rule  seems  to  be 
founded  in  sense  and  reason."  Ger- 
man-American Bank  v.  Normlle,  8S 
Wash.  868.  372,  144  P  289. 

78.  Southern  Iron,  etc.,  Co.  t. 
Smith,  267  Uo.  226,  166  SW  804. 

76.  Southern  Iron,  etc.,  Co,  t. 
Smith.  267  Ho.  226.  165  SW  804. 

77.  Garrettson  v.  Rlnehart,  etc, 
Co.,  (W.  Va.)  84  8E  929. 

78.  Zell  v.  Dunkle,  156  Pa.  SS8, 
27  A  38;  Rhoads  v.  Walsh.  48  Pa. 
Super.  466,  468  [quot  Cyc]. 

[a]  A  stlmlaUoa  that  a  lewM* 
shell  keep  •  leased  maehine  In  work- 
iBT  order  requires  him  to  have  some 
one  in  charge  of  the  machine  capable 
of  managing  it.  and  Imposes  on  him 
the  duty  of  exercising  reasonable  at- 
tention to  keep  the  machine  In  good 
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the  bailor  with  respect  to  the  preseiration  and 
eare  of  Buoh  property^'  He  is  also  bound  to  ex* 
er^e  good  faith  in  every  matter  in  which  the  in- 
terests of  the  bailor  may  be  affected."** 

48]  b.  Use— (1)  Blghto  and  Duties  of  Bailse 
— (a)  BaUmant  for  Mntoal  Benefit.  The  bailee's 
right  to  use  the  subject  matter  of  the  bailment  is 
restricted  to  such  uses  as  are  authorized  by  the 
contract,  express  or  implied,  as  the  case  may  be."^ 
Where  there  is  an  unauthorised  use,  liability  for 
injury  or  for  loss  is  said  not  to  be  dependent  upon 
want  of  care  on  the  part  of  the  bailee,  but  is  ab- 
solute.^' Thus,  where  it  is  the  intention  of  the 
bailor  that  the  bailee  should  act  merely  as  the 
custodian  of  the  article,  it  is  the  latter 's  duty  to 
keep  the  property  without  using  it,  unless  its  preser- 
vation requires  such  use.'"  Where,  however,  the 
bailment  is  one  of  hiring,  the  bailee,  during  the 
period  of  the  hiring,  is  entitled  to  use,  enjoy,  and 
possess  the  subject  matter  thereof  in  any  manner 
contemplated  by  the  contract;^*  and  this  right  is 
exclusive,  not  only  against  third  persons,"'  but 
against  the  bailor  who  has  no  right  to  disturb  bim."* 
If  the  bailee  is  allowed  the  use  of  the  bailed  ar- 


ticle, he  must  letnm  it  in  the  same  eonditum  as 
that  in  which  it  was  received,  reasonaUe  wear  and 
tear  excepted.*'  Where  property  is  hired  for  a 
particular  Irand  ui.woA,  and  upon  trial  it  is  elear 
that  it  is  unfitted  therefor  and  that  farther 
use  would  be  injarious  to  it,  the  bailee  should 
abstain  from  such  further  use  unless  the  bailor 
has  been  informed  of  the  facts  and  has  con- 
sented thereto."*  Likewise,  where  property  needs 
repair,  the  bailee  should  not  continue  its  use, 
but  should  inform  the  bailor  that  it  needs  re- 
pair.*" 

49]    (b)  Bailment  for  Sole  Benefit  of  Bailor. 

Where  the  bailment  is  for  ■  the  sole  benefit  of  the 
bailor,  the  bailee  may  not  use  the  property  for  his 
own  purposes,  nor  needlessly  erpoae  it,**  nor  de- 
rive any  benefit  therefrom."^ 

[$  50]  (c)  Bailment  for  Benefit  of  BailML 
The  right  of  the  bailee  to  use  the  thing  bailed  is 
strictly  confined  to  such  use,  expressed  or  inqilied, 
as  was  anticipated  by  the  bailor  at  the  time  of  the 
bailment  and  the  former  is  responsible  for  any 
loss  arisii^  from  an  nnautborized  use,  althongfa  the 
loss  ia  caused  by  some  inevitable  easnatty."  So  the 


working  order.  J.  T.  StftriE  Grain 
Co.  V.  Automatic  Welrhlng  Hacli.  Co., 
(Ark.)  99  SW  1108.  _ 

79.  U.  S.— OlbbB  V.  V.  S..  H  Ct  a. 
S44. 

Ky. — Tudor      Lewis,  S  Mete.  878. 

He.~Lieach  v.  French,  89  He.  S89. 
IX  AtnR  298. 

N.  T. — Harter  v.  Blanchard,  64 
Barb.  817. 

Pa.— Zell  V.  Dunkle.  166  Pa.  S63, 
27  A  88:  Rhoads  v.  Walsh,  48  Pm. 
Super.  4S6t4«S  [qoot  Cyc]. 

Tenn.— whit©  v.  Bdaman.  1  Overt. 
19. 

[a1  ProUoUoa  of  propwty  tnm 
orMUtors. — The  fact  that  a  person  In- 
trusted with  the  custody  ox  an  auto- 
mobile obtained  a  loan  for  the  use 
of  the  owner  and  deposited  the  same 
as  Indemnity  in  a  replevin  suit  in 
the  name  of  the  owner  to  prevent  the 
automobile  from  being  sold  on  exe- 
cution against  the  bailee  was  not 
inconsistent  with  his  statue  as  bailee 
to  the  owner.  Warren  v.  Finn,  84 
N.  J.  L.  206,  86  A  530. 

80.  Morris  Storage,  etc.,  Co.  v. 
Wilkes,  1  Ga.  A.  751,  58  BE  232; 
Haines  v.  Chappell,  1  Oa.  A.  480,  58 
8B  220. 

[a]    -Tbim  aoo4  faltb  im  mMuniMd 

by  a  golden  rule  of  the  law:  the  same 
diligence  by  the  bailee  for  the  bailor's 
property  as  for  his  own;  doing  for  the 
bailor  as  he  would  do  for  himself." 
Morris  Storage,  etc.,  Co.  v.  Wilkes, 
1  Qa.  A.  751,  7S6,  68  BE  232  (per 
Russell,  J.). 

Bl.  Ala.— Cartlidge  v.  Sloan,  124 
Ala.  596,  26  8  918;  Singer  Hfg.  Co. 
T.  Belgart,  84  Ala.  619,  4  S  400;  FaU 
V.  McArthur,  81  Ala.  26, 

Qa. — Malone  V.  Robinson,  7T  Qa. 
719;  Haines  v.  Chappell,  1  Oa.  A.  480, 
58  SB  220. 

Mass. — Lucas  v.  Trumbull,  15  Orav 
306 ;  Wheelook  V.  Wbeelwrlght,  6 
Mass.  104. 

Mich.— Fisher  v.  Kyle,  27  Mich.  464. 

Mo. — Pox  V.  Toung,  22  Mo.  A.  386. 

N.  T. — Harrington  v.  Snyder,  S 
Barb.  ISO. 

[a]  Ta  tke  abMnoe  of  am  e«p»— s 
oontraot  oosownliif  the  maimer  of 
u«r,  the  residence  of  the  parties,  the 
character  of  their  business,  the  na- 
ture and  qualities  of  the  thing  hired, 
and  other  facts  relating  to  the  hiring 
are  proper  subjects  of  investigation 
to  ascertain  the  implied  obligations 
of  the  parties.  Prldgen  v.  Buchan- 
non,  24  Tex.  665. 

[b]  The  iMliaa  mut  Mt  iq  to  O* 
IQIUU  of  his  eoTWUurt  and  must  not 


only  observe  a  covenant  of  hire,  but 
is  bound  to  perform  what  has  been 
omitted  to  be  Inserted  but  ought  rea- 
sonably to  be  done.  Cooper  Justinian 
lib  3  tit  3S  S  B  [dt  Spencer  V.  Plleher, 
S  Leigh  (36  Va.)  566]. 

82.  Cartlidge  v.  Sloan.  124  Ala. 
696,  26  8  918.  Compare  Cullen  v. 
Lord,  39  Iowa  802  (where  the  court 
held  that  a  bailee  for  hire  was  not 
liable  for  disregarding  Instructions 
unless  the  Injury  directly  resulted 
from  a  failure  to  follow  them). 

88.  In  re  Cok  169  Fed.  1002  [aft 
111  Fed.  745,  108  CCA  181]  (holding 
a  bailee  liable  for  conversion  for 
making  personal  use  of  the  bailor's 
money);  Bush  v.  Fourcher,  8  Ga.  A. 
43,  69  SB  469  (holding  a  bailee  liable 
as  for  hire  for  the  unauthorized  use 
of  an  automobile  delivered  to  him  for 
repair) ;  Haines  v.  Chappell,  1  Oa. 
A.  480,  58  SB  220;  Butler  v.  Greene, 
49  Nebr.  280,  68  NW  496. 

84.  Ala. — Harris  v.  Maury,  30  Ala. 
679;  Farrow  v.  Bragg.  30  Ala,  261. 

Colo. — Schoyer  v.  Leif,  11  Colo.  A. 
40,  52  P  416. 

N.  T. — ^Harrington  v.  Snyder,  I 
Barb.  380  (holding  that.  In  a  contract 
for  the  hire  of  a  vehicle  usually  em- 
ployed to  carry  two  persons,  no 
agreement  Is  implied  that  It  shall  be 
used  to  carry  only  one;  but  that, 
where  both  bailor  and  bailee  are 
silent  as  to  the  number  of  persons 
who  may  ride  In  the  carriage,  such 
number  may  ride  as  the  vehicle  was 
made  for,  not  exceeding  the  ordinary 
load  adapted  to  the  team  drawing 
such  carriage). 

Or. — Alden  v.  Grande  Ronde  Lum- 
ber Co..  46  Or.  693,  596,  81  F  385 
(where  Bean,  J.,  said:  "When  the 
plaintiff  hired  these  animals  to  the 
defendant  for  logging  purposes,  he, 
of  course,  assumed  all  the  ordinary 
risks  that  are  Incident  to  such  em- 
ployment: and  If  they  were  killed  or 
Injured  withont  the  fault  or  negli- 
gence of  the  defendant  or  Its  agents 
and  servants,  the  plaintiff  cannot 
recover"). 

Pa.— Zell  V.  Dunkle.  161  Pa.  IKS. 

27  A  88. 

Philippine. — Delgado  T.  Bonnerle, 

28  Philippine  308. 

Vt.— Hlckok  v.  Buck,  22  Vt.  149; 
Soper  V.  Sumner,  5  Vt.  274. 

fa]  mght  to  rebaU,~-(l)  Where  a 
contract  of  hiring  is  general  In  its 
terms,  and  Is  without  restriction  as 
to  the  employment  or  use  of  the 
balled  property,  the  bailee  may  re- 
ball  such  property.  Harris  v.  UTaury, 


30  Ala.  679.  (2)  But,  If  a  hired 
article  Is  rehired,  the  orl^rlna]  hirer 
Is  responsible  for  ordinary  negllgeno* 
on  the  part  of  his  bailee,  Ala.buna, 
etc..  Rivers  B.  Co.  v.  Burke,  27  Ala. 
635. 

as.  Hartford  V.  Jackson.  IX  K.  H. 
145. 

86.  Camp  v.  Dill.  27  Ala.  5S3. 

87.  U.  S.  V.  Mcintosh,  117  FM. 
963  (holding  that,  under  a  stipula- 
tion by  the  United  States  In  a  con- 
tract to  lend  the  contractor  certain 
articles  for  use  In  performing  the 
contract  the  same  to  be  returned  in 
good  condition,  or  to  be  replaced  U 
lost  or  damaged,  the  contractor  can- 
not be  required  to  replace  articles  be- 
cause of  the  ordinary  wear  Incident 
to  the  use  contemplated,  but  only 
such  as  are  damaged  In  excess  of 
such  wear,  since  any  other  constmo* 
tion  of  the  agreement  would  make  it 
one  of  sale,  and  not  of  loan);  Castle 
V.  Mayer,  217  Mass.  38,  104  NB  141. 

[a]  Where  hired  tools  wer^ 
through  the  bailee's  carelessness,  ex- 
posed to  the  weather  and  greatly  in- 
jured, there  was  a  breach  of  the 
contract  of  bailment  for  which  dun- 
ages  could  be  recovered.  Castle  T. 
Bfaiyer,  217  Mass.  38,  104  NB  141. 

n.  Bass  V.  Cantor,  lit  Ind.  44^ 
84  NE  147. 

88.  Hlgman  V.  Camody,  118  Ala. 
267.  SO  8  480,  67  AmSR  33. 

90.  Carloo  v.  Fidelity  Inv.  Co_  S 
Colo.  A.  66,  37  P. 38;  Perscta  v.  Qulg- 
gle,  57  Pa.  247;  Utmer  v.  TTlmer,  11 
S.  C.  L.  489. 

[a]  irse  for  preservKtlom  of  proy- 
erty.r— It  may,  however,  be  necessary 
to  use  the  bailed  property  for  lU 
preservation .  and  for  the  benefit  of 
the  rightful  owner,  as  In  the  case  of 
an  animal  taken  up  as  an  estray.  See 
Animals  S  282. 

91.  Boston,  etc..  Smelting  Co.  t. 
Reed,  23  Colo.  523.  48  P  515. 

98.  U.  8. — Ross  V.  Southern  Cotton 
Oil  Co.,  41  Fed.  152. 

Iowa. — Cullen  v.  Lord.  19  Iowa  891. 

Ky.— Kennedy  v.  Ashcraft,  4  Bnah 
680. 

N.  J. — Raynor  V.  Shefller.  79  N.  J. 
L.  340.  341,  75  A  748  [cit  Cycl. 

N.  T. — Buchanan  v.  Smith.  10  Him 
474. 

Wis. — Lane  v.  Cameron,  II  Wis.  COL 
Ont. — Pratt  v.  Waddlngton.  23  Got 

L.  178,  18  OntWR  726.  2  OntWK  74t 

21  AnnCas  840. 
Ihitiss  <tf  bailM  wtth  TiMsm  te 

aalwaie  loaaed  <W  u*  see  AwtuMi^ 

if  42-44.  ' 


Fortotev 


AeraiopaMBla  and  chaagM  tn  the  law  see  oumnlatlve  Annotations,  same  title,  MSP  and  note  nmalier. 
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§§  50-51] 


BAILMBKT8 


[60.  J.]  ins 


bailee  has  no  right  to  delegate  hu  power  of  naer" 
nnlesB  there  is  some  anderstandiiig  or  agreement  to 
that  effect." 
[i  51]   (d)  Idabmtr  for  UunfboiM  Use.  If  a 

baUee,  having  no  anthority  to  use  the  thing  bailed, 


Bsea  it,**  or,  baring  anUiority  to  use  it  in  a  par- 
tienlar  vay,  iiiies  it  in  a  different  way,*'  or  to  a 
greater  extent  than  anthorized,'*  or  beyond  the  time 
embraced  by  tfae-antfaorUy,"  anch  unauthorised  use 
constitutes  a  conversion  of  the  chattel,**  rendering 


M.    Wilcox  V.  Hogan.  E  Ind.  fi4«; 
Hunt  V,  Doualass,  22  Vt.  128;  Pratt 
WaddlnKton.  il  Ont.  L.  178,  IS 
OntWR  72^  2  OntNW  746,  21  AnnCas 
840. 

»«.  Camoys  v.  Sourr,  9  C.  &  P. 
S83.  38  ECL  229  (holding  that,  where 
a  proapeotlve  purchaser  of  a  horse 
asks  the  lender  to  let  htm  have  the 
animal,  with  the  object  of  trying  It, 
and  such  requeat  is  granted,  there  Is 
an  Implied  understanding  that  the 
prospective  purchaser  has  a  right  to 
put  some  proper  person  on  the  bors* 
for  such  purpose,  and  his  right  of 
user  Is  not  restricted  to  himself). 

as.  Conn. — Clark  v.  Whitaker,  19 
Conn.         48  AmD  160. 

Qa. — Haines  v.  Cbappell,  1  Oa.  A. 
480.  B8  SE  220. 

N.  T.— Keiner  v.  Polaom,  79  NTS 
1099  (conversion  of  check). 

Or. — Oeren  v.  Hollenbeck.  66  Or. 
104,  1S2  F  1164. 

Tex. — Shrertson  v.  Frier,  (Civ.  A.) 
4S  SW  201. 

[a]  Bight  of  liaUM  to  wu  thlnff 
baiUid^— "As  to  the  right  of  a  bailee 
to  use  the  property  while  In  his  keep- 
ing, although  there  are  some  general 
rules  on  the  subject,  yet  no  general 
rule  of  universal  application  can  be 
laid  down,  but  generally  cases  must 
be  governed  by  their  own  particular 
circumstances.  In  the  absence  of  any 
contract  on  the  subject  of  the  use. 
The  authorities  seem  to  agree  that 
the  right  of  the  bailee  to  uee  the 
property.  In  the  absence  of  express 
contract  on  the  subject,  depends  on 
the  circumstances  of  the  case,  the 
eliaracter  and  purpose  of  the  bail- 
ment, tha  nature  of  the  property  In 
connection  with  the  other  attending 
circumstances.  One  test  or  principle 
applicable  to  the  subject  Is.  to  con- 
sider whether  from  the  circumstances 
the  consent  of  the  owner  to  the  use 
may  fairly  be  presumed.  It  is  said 
in  the  books  that  If  the  use  would 
be  for  the  benefit  of  the  property, 
the  assent  of  the  owner  should  gen- 
erally be  presumed,  but  not  so  If  the 
use  would  be  injurious,  or  perilous. 
It  would  seem  that  if  the  use  would 
be  indifferent,  the  right  to  use  should 
be  determined  the  way  the  other  cir- 
cumstances Incline  In  some  cases 
the  assent  of  the  owner  may  be  in- 
ferred as  a  fact  from  the  clrcura- 
Btances;  but  that  is  not  In  all  cases 
necessary;  for  in  some  cases  the  pre- 
sumed assent  Is  a  mere  Action,  and 
the  question  as  to  the  right  of  the 
bailee  to  use  the  property  necomes  a 
question  of  law  upon  a  given  state 
of  facts,  without  reference  to  any 
actual  assent  of  the  owner  in  fact. 
It  is  generally  not  only  the  right, 
but  the  duty,  of  the  bailee  to  use  the 
property  eo  far  as  necessary  to  Its 
preservation.  To  this  extent  the  as- 
sent of  the  owner  may  be  presumed 
— as  in  case  of  the  milking  of  a  milch 
cow;  and  in  case  of  a  horse,  exer- 
cise and  moderate  use  to  the  extent 
necessary  to  the  health  and  vigor  of 
the  animal.  Again  It  Is  laid  down 
by  the  elementary  'irrlters,  that  the 
Tisht  to  use  the  property  may  de- 
pend on  whether  it  Is  property  of  a 
nature  that  requires  expense  to  keep 
it;  and  If  so,  the  bailee  may  use  It 
reasonably  to  compensate  him  for 
the  charge  of  keeping.  This  fact 
bowever  would  not  necessarily  deter- 
mine the  right  without  reference  to 
the  character  of  the  bailment  and 
other  circumstances.  In  the  present 
case  no  one  of  the  above  considera- 
tions alone  can  determine  the  right, 
but  It  must  be  determined  by  all 
the  circumstances  combined."  Per 


Peck,  J.,  In  Alvord  V.  Davenport,  4S 
Vt  30,  32. 

[b]  VIWM  •  baUaa  aooepfesd  a 
lues*  «o  besMI,  with  directions  that 
he  was  "not  to  use  him  or  harness 
him  In  any  way."  the  use  of  him 
under  the  bailment  was  a  conver- 
sion. Collfns  V.  Bennett,  46  N.  Y. 
490. 

[c1    Vhere    brokers    hsM  stook 

pending  payment  of  a  balance  due 
thereon  under  an  agreement  that  the 
stock  was  not  to  be  transferred,  it 
was  hdd  that  a  pledge  of  the  stock 
constituted  conversion  by  the  bailees. 
Chew  V.  Louchhelm,  80  Fed.  SM,  26 
CCA  596. 

[d]  wheat   into  Mitnr,  

Where  wheat  stored  with  a  miller,  to 
be  returned  or  purchased  when  the 
owner  is  ready  to  sell.  Is  made  Into 
(tour  by  the  miller,  without  consent 
of  the  owner,  the  miller  Is  liable  for 
conversion.  Mayer  v.  Springer,  198 
ni.  270,  61  NB  348  [rev  96  III.  A. 
178]. 

[e]  Befeadant,  having  custody  of 
plaintlfTs  automobile  only  !is  kr  eper 

for  ijljiintffr,  by  irilru^tiiiR  it  to  an- 
tithcT  wiilioiil  pliiinliff knowledge 
or  oijnscnt.  whereby  it  wa.s  dvstrovt'di 
wa.s  KuiUy  of  conversion.  Gert'ii  y. 
Hollenbock.  6fi  Or.  104,         P  nfi4. 

96.  U.  R. — Ross  V.  .Southern  Cotton 
Oil  Co.,  41  Fed.  152. 

Ala. — Ledheller  v.  Thoma.<^.  ISO 
Al.i.  299.  .^0  S  342:  Cartlldge  v.  Sloan, 
124  Ala.  59C.  2S  R  918;  Fail  v,  Mc- 
Arthur.  31  Ala.  26. 

Ga. — Malone  v.  Robinson,  77  Ga. 
719;  Halne.'i  v.  Chappell,  1  Ga.  A. 
4&0,  58  SE  220. 

^^111.— Dolphin  v.  Davis,  183  111.  A. 

Mass. — Homer  v.  Thwing,  3  Pick. 
492. 

Mo.~Sowdfn  V.  KeK.'^Ier,  76  Mo.  A. 
6^1;  Fox  V.  Young,  22  Mo.  A.  386. 

Y.— >liis.«t  tt  V.  Sanbom,„'a2  App. 
Div.  DSS.  71  N'YS  81;  MoSiSSkn  v. 
Smith.  10  Hun  474.  '  " 

N.  C— Barringer  v.  Burna,  108  N. 
C.  606,  13  8E  142;  Martin  v.  Cuth- 
bertson,  64  N.  C.  328;  BeU  v.  Bowen. 
46  N.  C.  316. 

Tenn. — ^Horsely  V.  Branch,  1 
Hu  m  phr.  199 ;  Angus  V.  Dickerson, 
MeiKS  4r>9.  ^ 

Vt. — ^Hart  V.  Skinner,  16  Vt.  188. 
42  AmD  500. 

Va.— Spencer  v.  Pllcher,  8  Leigh 
(85  Va.)  565. 

Wash.— Kahaley  v.  HalBy,  16  Wash. 
QT8  4i  "P  23  '    .•' '  t  r 

t(^Is.— DeVoln  v.  Alj^fagfai  Lumber 
Co..  64  Wis.  616,  24  NWS52.  64  AmB 
649;  Lane  v.  Cameron,  38  Wis.  603. 

Eng. — Bryant  v.  Wardell.  8  Sxch. 
479. 

[a]  moBtrations.  —  (U  Where 
plaintiff  hired  to  defendant  i  pair  of 
mule.-!  to  do  certain  work  on  a  ratl- 
roud  triicU  which  £ie£endajit  was  con- 
structing as  a  contractor,  and  by  the 
express  terms  of  the  contract  of  hir- 
ing defendant  was  not  to  employ  the 
team  by  working  them  to  a  scraper, 
but  defendant,  in  violation  of  the 
agreement,  hitched  them  to  the 
scraper,  whereby  they  became  fright- 
ened and  ran  away,  one  of  them  be- 
ing killed,  it  was  held  that  by  the 
Use  of  the  team  In  contravention  of 
the  terms  of  the  hiring  defendant 
became  liable  for  the  damage.  Fox 
V.  Toung,  22  Mo.  A.  386.  (2)  Where 
the  bailor  loaned  to  the  bailee  a  span 
of  horses  to  be  used,  for  their  keep- 
ing, In  the  city  of  Oshkosh,  In  draw- 
ing the  letter's  ice  wagon  and  for 
no  other  purpose,  and  the  bailee, 
without  the  knowledge  of  the  bailor, 
sent  the  horses  away  from  the  city 


of  Oshkosh  to  tha  t»wn  of  Vlnland. 
where,  by  reason  of  exposure  and 
improper  management,  they  became 
siek.  It  was  held  that  such  a  misuser 
of  the  horses  was  a  conversion  or 
the  property,  for  which  the  bailee 
was  liable  in  tort.  Lane  v.  Cameron, 
38  Wis.  608.  (3)  Where  defendant 
borrowed  a  carriage  of  plaintiff  to 
use  in  a  particular  place,  and  sent  It 
heavily  loaded  to  another  place, 
whereby  the  carriage  was  damaged, 
it  was  held  such  a  con.verslon  as 
would  entitle  plaintiff  to  recover  the 
value  of  the  carriage  In  an  action  of 
trover.  Hart  v.  Skinner,  16  Vt,  138, 
42  AmD  500.  (4)  If  a  horse  is  bor- 
rowed for  personal  use  the  borrower 
is  responsible  for  any  loss,  however 
inevitable,  that  may  happen  if  be  per- 
mits a  servant  to  ride  him.  Bringloe 
V.  Morrice.  1  Mod.  210.  86  Reprint 
834.  3  Salk.  271,  91  Reprint  819.  (6) 
If  the  bailee  intrusted  with  goods 
for  a  particular  purpose  puts  them 
into  the  hands  of  a  third  person 
without  authority,  it  Is  a  conversion. 
Dolphin  V.  Davis,  183  HI.  A.  118; 
Boldewahh  v.  Schmidt,  89  Wis.  444, 
62  NW  177. 

W.  Cartlldge  v.  Sloan,  124  Ala. 
E96.  26  S  918;  Evertson  v.  Frier, 
(Tex.  Civ.  A.)  46  SW  201;  Carney 
V.  Rease.  60  W.  Va.  676,  66  SB 
729. 

Hirer  of  lutrse  see  Animals  S  43. 

98.  Ala. — Ledbetter  v.  Thomas.  180 
Ala.  299,  80  S  842.  ,  . 

111. — Dolphin  V.  Davis,  181  HI.  A. 

118.  , 

Mo. — Slff  v.  Jackson,  187  Mo.  A. 
141,  172  SW  1169. 

N.'  T.— Whalen  v.  New  Tork.  etc, 
Blectrle  Co..  63  App.  Div.  615,  71 
NTS  6«. 

Tex.— <;ochran  v.  Walker,  (Civ.  A.) 
49  SW  403. 

Blzar  of  hors*  see  Animals  f  48. 

99.  U.  S. — Ross  V.  Southern  Cotton 
Oil  Co..  41  Fed.  152, 

Ala. — Cartlldge  v.  Sloan,  124  Ala. 
696,  26  S  918;  Boiling  v.  Kljrby,  90 
Ala.  216,  7  S  914,  24  AmSR  789  and 
note;  Jones  v.  Fort.  86  Ala.  449; 
Fail  V.  McArthur.  81  Ala.  26;  Wilkin- 
son V.  Moseley,  30  Ala.  662;  Moseley 
V.  Wilkinson.  24  Ala.  411;  Hooks  V. 
Smith,  18  Ala.  338. 

Ark. — Stewart  t.  Davis,  SI  Arlc 
518,  26  AmR  676. 

Cal.— Welch  v.  Mohr,  98  Cal.  871, 
28  P  1060. 

Conn. — Palmer  v.  Mayo,  80  Conn. 
SB8,  66  A  869.  18S  AmSR  lit,  16  LRA 
NS  428,  18  AnnCas  691  and  note; 
Frost  V.  Plumb,  40  Conn.  Ill,  16  AmR 
18. 

Del. — Maguyer  v.  Hawthorn.  2  Del. 
71. 

Qa. — ^Farkas  v.  Powell,  86  Ga.  800, 
13  SE  200,  12  LRA  397;  Lewis  v. 
McAfee,  32  Oa.  465;  Latimer  v.  Alex- 
ander, 14  Ga.  259;  Gorman  v.  Camp- 
bell. 14  Ga.  187;  Columbus  v.  Howard. 
6  Ga.  213. 

111. — Johnson  Weedman,  S  lU. 
495. 

Ky. — Kennedy  v.  Ashcraft,  4  Bush 
BSO;  Kelly  v.  White,  17  B.  Mon.  124; 
King  V.  Shanks,  12  B.  Mon.  410. 

La. — Gulllot  V.  Armitage,  7  Mart. 
710. 

Me. — Morton  v.  Gloster.  46  Me.  620; 
Crocker  v.  Onlllfer,  44  Me.  491,  69 

AmD  118. 

Md. — Clagett  V.  Speake,  4  Harr.  A 
M.  162. 

Mass.— Perham  v.  Coney.  117  Mass. 
102;  Hall  V.  Corcoran,  107  Mass.  251. 
9  AmR  30;  Lucas  v.  Trumbull,  lo 
Oray  806;  Gregg  v.  Wyman,  4  Cush. 
S82;  Rotch  v.  Hawes,  12  Pick.  11% 
21  AmD  414;  Homer  v.  Tfawlnv,  I 
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BAILMENTS 


[§  51 


the  bailee  liable  even  for  a  loss  which  dae  eaie 
eoald  not  have  prevented,^  and  even  though  he  baa 
honestly  mistaken  his  rig^its.'  To  constitute  a  eon- 
version  of  the  property,  however,  there  must  be 
Bueh  an  intention  of  deviation  from  the  eontraet 
as  is  tantamount  to  an  assertion  of  right  or  do- 
minion over  the  property,  inconsistent  with  the 
bailor's  rights  of  ownership,*  and  it  baa  been  held 
that  the  use  of  one  of  many  articles  bailed  does 
not  render  the  bailee  a  tort-feasor  as  to  other 
articles  stolen  from  him.*  By  the  weight  of  au- 
thority such  right  or  dominion  is  implied  from  the 
use  of  a  hired  article  for  a  purpose  other  than  that 
for  which  it  was  hired,"  although  unauthorized  use 
has  been  held  not  a  conversion  unless  injury  was 
eaused  thereby,*  or  unless  there  was  an  intent  to 


convert  by  such  nae.^  Even  in  this  saa^i  however, 
the  bailee  nay  be  liable  in  damages  for  breaeh  of  bis 
contract.* 

The  nibMqiieitt  ntnni  of  tiie  duttd  after  its 
misuse,  and  its  ameptance  by  the  bailor,  will  not 
bar  an  action  for  the  conversion,  but  the  redelivery 
will  only  go  in  mitigation  of  damages.* 

Destruction  of  chatteL  If  the  bailee  destroys 
the  thing  bailed,  by  misuser  or  otherwise^  he  is  lia- 
ble for  the  conversion.^** 

Mtxinc  bailed  funds  with  prirate  money.  A 
bailee  who  accepts  the  care  of  money  or  who  re- 
ceives bills  or  notes  for  collection  should  ke^  tlie 
amount  so  received  separate  from  bis  own  private 
funds.  If  he  appropriates  the  money  to  bu  own 
use,^*  or  if  he  treats  the  num^  as  his  own,  and 


Pick.  492:  Wheelock  v.  Wheelwright, 
6  MasH.  104. 

Mich.— Hubbell  V.  Blandy,  87  Mich. 
209.  49  NW  602.  24  AmSR  154;  Plahar 
V.  Kyle,  27  Mich.  454. 

Miss. — Wallace  v.  Seales,  3<t  Mies. 
SS:  Young;  v.  Thompson,  11  Miss. 
129. 

Mo.— Kellar  v.  Garth.  46  Mo.  A. 
SS2:  Fox  v.  Tounr,  22  Mo,  A.  88«.  _ 

N.  H. — Qove  V.  Watson.  61  N.  H. 
186;  Kins  v.  Bates,  &7  N.  H.  446; 
Woodman  v.  Hubbard.  2S  N.  H.  67, 
67  AmD  816.  „   ,  , 

N.  J.— Schenk  v.  Strons;,  4  N.  J.  I* 

_ 

N.  T. — Buchanan  v.  Smith,  10  Hun 
474;  Harrington  v.  Snyder.  3  Barb. 
880;  Fish  v.  Ferris,  12  N.  T.  Super. 
49;  Dlsbrow  v.  Tenbroeck,  4  E.  D. 
Smith  897;  Campbell  v.  Stakes,  2 
Wend.  137,  19  AmD  661;  Sarjeant  T. 
Blunt,  16  Johns.  74. 

N.  C. — Martin  v.  Cuthbertson,  64 
N.  C.  328;  Slocumb  v.  Washington, 
51  N.  C.  867;  Bel)  V.  Bowen,  46  N.  C. 
816. 

Pa.— Brown  v.  Baker,  IB  WklyNC 
60. 

S.  C— Richardson  v.  Dingle.  46  S. 
C.  Ih  406;  Duncan  v.  South  Carolina 
R.  Co.,  SI  S.  C.  U  618:  De  Tollenere 
V.  Fuller.  8  S.  C.  L.  116,  12  AmD  616. 

Tenn. — Scruggs  v.  Davis,  6  Sneed 
261  [dist  Fouldes  v.  Wllloughby,  8 
M.  ft  W.  640.  151  Reprint  1158];  Bed- 
ford V.  Flowers.  11  Humphr.  241 ; 
Mullen  V.  Ensley,  S  Humphr.  427; 
Horsely  v.  Branch,  1  Humphr.  198; 
Angus  T.  Dlckerson,  Meigs  469;  Mc- 
Neill V.  Brooks,  1  Yerg.  73. 

Tex.— Mills  V.  Ashe,  16  Tex.  296; 
Sims  V.  Chance,  7  Tex.  661;  Cocb- 
ran  v.  Walker,  (Civ.  A.)  49  SW  403; 
Evertson  v.  Frier,  (Civ.  A.)  46  SW 
201. 

Vt.— Malaney  v.  Taft,  60  Vt.  671, 
16  A  326.  6  AmSR  136;  Ray  v.  Tubbs, 
60  Vt  688,  28  AmR  619;  Towne  v. 
Wiley.  23  Vt.  366.  66  AmD  85;  Oreen 
V.  Sperry,  16  Vt.  890,  42  AmD  619. 

Va.— Harvey  v.  Sklpwlth,  16  Gratt 
(67  Va.)  393;  Spencer  v.  PUclMr,  8 
Leigh  (36  Va.)  566. 

Wis. — De  Voln  v.  Michigan  Lum- 
ber Co.,  64  Wis.  616,  25  NW  662.  54 
AmR  649;  Lane  v.  Cameron,  38  Wis. 
603. 

"The  rule  of  law  Is  that  If  the 
thing  borrowed  Is  used  In  a  different 
manner,  or  for  a  different  purpose,  or 
for  a  longer  time,  than  was  agreed 
by  the  parties,  the  borrower  Is  guilty 
of  conversion  and  is  answerable  for 
all  damages,  and  even  for  a  loss 
which  due  care  could  not  have  pre- 
vented." Raynor  v.  Shefller,  79  N.  J. 
L.  340.  841,  76  A  748  tclt  Cyc]  (per 
Trenchard,  J.). 

BatlM^  tight  to  sMffa  see  infra 
9  67. 

Bemedies  for  vaantliorisad  vm  see 

Infra  tf  118-126. 

[a]  The  Mnoval  of  ooaatltaaBt 
parts  of  an  artlole  by  a  bailee,  and 
their  application  to  other  uses,  con- 
stitutes a  conversion  of  the  entire 


property.  Bain  v.  Oanser,  74  App. 
Dlv.  621.  76  NTS  820:  Corotlnsky  v. 
Cooper.  26  Misc.  188,  56  NYS  970. 

[b]  Tha  man  user  of  aMMMr 
balled  causes  the  bailee  to  be  at  once 
liable  as  a  wrongdoer,  notwithstand- 
ing the  manner  of  user  was  Intended 
for  the  benefit  of  the  bailor.  Uott 
v.  Pettlt,  1  N.  J.  L.  844. 

1.  Palmer  v.  Mayo,  80  Conn.  353, 
68  A  869.  125  AmSR  123.  16  LRANS 
428.  12  AnnCaa  691;  Dolphin  v.  Davis, 
182  111.  A.  118. 

■"A  bailee  la  liable  In  an  action  of 
tort  for  an  Injury  to  property  balled, 
occurring  during  a  use  of  It  by  him. 
or  by  others  with  his  consent,  wblch 
was  neither  expressly  nor  Impliedly 
authorized  by  the  contract  of  bail- 
ment, even  though  such  injury  was 
the  result  of  accident  and  not  of 
negligence  in  the  manner  In  which 
the  property  was  used."  Palmer  v. 
Mayo,  80  Conn.  853,  366,  68  A  860, 
126  AmSR  123,  15  LRANS  428,  12 
AnnCas  691  and  note. 

[a]  It  Is  Iwmaterlal  wiMt  dsgre* 
of  oan  was  employad  by  a  bailee 
when  using  a  balled  article  In  an 
unauthorised  manner.  Jones  v.  Fort, 
86  Ala.  449. 

a.  Ala. — St.  John  v.  CConnel,  7 
Port  486. 

Os.— Fannin  v.  Thomason.  60  Oa. 
614. 

lit— Fonett  V.  ESdwards,  U  HL  A. 

386. 

Ky. — ^Newcomb-Bucbanan  Co.  v. 
Baskett  14  Bush  658. 

Mass. — Qoell  v.  Smith,  128  Mass. 
238. 

Mo. — SUte  V.  Beming,  74  Mo.  87. 

N.  H.— Evans  v.  Mason.  64  N.  H. 
98.  6  A  766. 

N.  J. — New  Jersey  Electric  R.  Co. 
v.  New  York,  etc.,  R.  Co.,  61  N.  J.  L. 
287,  41  A  1116.  43  LRA  849  [att  60 
N.  J.  U  838.  38  A  828]. 

N.  Y. — Bowen  v.  Fenner,  40  Barb. 
888. 

Va. — Spencer  v.  Plloher.  8  Leigh 
(86  Va.)  666.  ^ 

Ena.— Fttuldes  v.  WUlouAbr,  8  M. 
&  W.  S40,  161  Reprint  UBS. 

Ont. — Coffey  v,  Quebec  Bank,  20 
V.  C.  C  P.  110;  Moffatt  v.  Grand 
Trunk  R.  Co..  15  U.  C.  C.  P.  392; 
Wallace  v.  Swift,  31  U.  C  Q.  B.  523. 

8.  Mornlngstar  v.  Cunningham. 
110  Ind.  328.  11  NE  693,  69  AmR  211; 
Siff  V.  Jackson.  187  Mo.  A-  141,  172 
SW  1169;  Staley  v.  Colony  Union  Gin 
Co.,  (Tex.  Civ.  A.)  163  SW  381;  Direct 
Nav.  Co.  V.  Davidson.  32  Tex.  Civ.  A. 
492.  74  SW  790. 

[a]  vegUffsnt  omlMrioa  to  place  a 
hired  horse  In  a  bam  at  night  as  re- 
quired by  contract  does  not  constitute 
conversion,  although  the  horse  es- 
capes or  Is  stolen  by  reason  of  such 
negligence.  Rosenberg  v.  Dlele.  61 
Misc.  610,  114  NYS  24. 

{bl  Simple  amortatloa  of  tt« 
tUaa  balled,  Indepemdeat  of  anr 
claim  over  It,  Is  merely  a  breach  of 
contract.  Murray  v.  Postal  Tel.-Cable 
Co.,  210  Haas.  188.  196.  96  NB  316. 


AnnCa8l912C  1183  and  note  (where  tt 
Is  said,  per  Braley.  J.:  "The  carry- 
ing away  of  the  parcel  by  Tlemey 
under  the  belief  of  the  plaintiff  that 
be  was  acting  as  messenger  may 
have  been  unauthorised,  but  tfa«  par- 
cel not  having  been  originally  taken 
with  intent  to  assert  any  right  of  the 
defendant  or  to  deny  the  plaJntllTa 
title,  there  was  no  proof  of  conver- 
sion'")  :  Eldrldge  V.  Adams,  64  Barb. 
(N.  Y.)  417'  Fouldes  v.  Wllloughbr, 
8  M.  *  W.  B40.  161  Reprint  1153. 

4.  Schermer  v.  Neuratb.  64  Hi 
491,  39  AmR  897.  ««. 

5.  Fall  V.  McArthur,  31  A!a_  26; 
Moseley  v.  Wilkinson,  24  Ala,  411: 
Hooks  V.  Smith.  18  Ala.  338:  Rotcb 
V.  Hawes,  12  Pick.  (Mass.)  lit,  22 
AmD  414;  Wheelock  v.  Wheelwright. 
6  Mass.  104. 

e.  Johnson  T.  Weedman.  5  HL  495: 
Harvey  v.  Epes,  12  Gratt  (53  Va.) 
153. 

7.  Evans  v.  Mason,  64  N.  H.  93,  S 
A  766;  Direct  Nav.  Co.  v.  ItavldaoB. 
82  Tex.  Civ.  A.  492.  74  SW  790:  Har- 
vey V.  Epes,  12  Gratt.  (53  Va.)  161. 

^}^Ba.—aDooner  V.  Manchester. 
138  Mass.  270.  43  AmR  616;  Bmrlln 
V.  Nye,  10  Cush.  416. 

N.  H.— Evane  v.  Mason.  «  N.  H. 
98.  6  A  766;  Eaton  v.  HUf.  50  N.  H 
28B,  9  AmR  189;  Wentwortto  Mc- 
Duffle.  48  N.  H.  402;  Woodman  v. 
Hubbard,  26  N.  H.  67,  57  AmD  310 

Vt — Swift  V.  Moseley,  10  Vt  208. 
S3  AmD  197. 

Eng. — Heald  v.  Carey,  11  C  B.  »7T. 
73  ECL  977,  138  Reprint  762. 

Ont— Gllptn  V.  Royal  f;»iM.n.m 
Bank,  27  U.  C.  Q.  B.  810  £rev  26  U.  C 
Q.  B.  446];  Lovekhi  v.  Podcer.  26 
U.  C  Q.  a  166;  Wella  v.  Crew.  6  IT.  C 
Q.  a  O.  S.  209. 

[a]  Aaj  ninsa  or  ataM  of  Ite 
OioM  baUsd  in  the  partlon]«r  mmm  for 
which  the  bailment  was  ouda  is 
merely  a  breach  of  contract.  Swift 
V.  Moseley,  10  Vt.  SOL  SS  AmD 
197. 

a.  St  John  V.  CVConnel.  7  Pvt. 
(Ala.)  466  [cit  Rutland's  Camm.  1 
Rolle  Abr.  6e];  Wheelock  v.  Wheel- 
wrlght  5  Mass.  104;  Fox  v.  Pruden. 
3  Daly  (N.  Y.)  187;  WUson  v.  Press 
Pub.  Co^  14  Misc.  514,  36  NTS  12. 

XO.  Kiskadden  v.  U.  S..  44  Ct  O. 
205;  Bain  v.  Ganser,  74  App.  Dir. 
621,  76  NYS  820;  Bryant  v.  WordelL 
2  Exch.  479. 

[a]  Xannev  of  g— tracttoa  tmm^ 
tottaL— A  baUee  is  equally  liable  for 
conversion,  whether  the  animal 
balled  is  killed  by  vlolenoe  or  Urn 
death  la  caused  by  cruel  treatment 
starvation,  or  want  of  ordinary  ear*. 
Ch-oss  V.  Brown,  41  N.  R.  283. 

[b]  Insane  bailee  Uabia  twe  de- 
straotlom  of  ohattsl^The  bailor  may 
maintain  an  action  of  trover  a«aiast 
the  bailee  for  the  value  of  tba  thtng 
balled,  although  the  same  was  de- 
stroyed by  the  latter  whil«  Inaaaa 
Morse  v.  Oawford,  17  Vt  499,  44 
AmD  349. 

11.   In  re  Coe,  169  Fed.  IMS  [alf 
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his  liability  as  that  of  a  debtor  for  tbe  amount  bo 
received,  as  where  he  places  it  in  his  private  safe, 
mixed  with  his  own  money,''  or  where  he  deposits 
it  with  his  bankers  upon  his  own  private  aeeonnt,'^ 
such  treatment  of  the  fund  is  a  conversion  of  it, 
and  renders  the  bailee  absolutely  liable,  even  though 
the  money  is  lost  or  stolen  without  his  fault. 

[i  62]  (2)  DittiM  of  BaiIoi^<a)  Bailment  for 
Untnal  Ben^t.  Where  a  bailment  for  mutual  ben- 
efit is  one  of  fairing,  there  is  imposed  on  tbe  bailor, 
in  the  absence  of  special  contract  or  representa- 
tion, an  obligation  that  the  thing  or  property  hired 
for  use  shall  be  reasonably  fit  for  the  purpose,  or 
capable  of  the  use  known  to  be  intended,  that  is, 
that  it  shall  possess  the  qualities  usually  belongii^ 
to  things  of  that  kind  when  used  for  the  same 
purpose;'*  and  the  bailor  is  liable  to  the  bailee,'^ 
and  to  persons  using  the  thing  at  the  bailee's  invi- 
tation,'" for  injuries  caused  by  reason  of  the  tMng 
not  being  in  proper  condition  when  delivered.  But 
where  a  contractor  agrees  to  rent  to  a  snbeontractor 
the  machinery  and  appliances  on  tbe  ground  for 
nse  in  the  performance  of  the  work  sublet,  there 
is  no  implied  warranty  of  the  fitness  of  the  ma- 
chinery for  the  work.'^  It  is  the  duty  of  the  bailor 
not  only  to  furnish  an  article  free  from  defect  when 
delivered,  but  also  to  inspect  and  repair  it  when- 
«ver  called  upon  to  do  so  during  the  term  of  the 
hiring}^'  but  in  the  absence  of  notice  the  bailor  is 
not  liable  for  injuries  caused  defeats  arisijig 
subsequent  to  the  delivery  of  the  property  to  the 
bailee,^*  unless  he  has  expressly  undOTtaken  the  duty 
of  inroeoting  and  repairing  the  property,'"  and  even 
then  he  is  only  liable  to  the  bailee  for  breach  of 

18S  Fed.  746,  106  CCA  1811;  Royoe 
Oakes.  2»  R.  I.  262.  28  A  ill. 

[a]  Vn»v«r  Um  tvt  meaar  eoa- 
TWt«d«— In  Royc«  v.  Oakes,  20  R.  L 
252.  254,  38  A  271,  It  ia  aald  per 
Tllllnghaflt,  J.:  "It  Is  true  that  the 
obligation  to  pay  money  to  another  Is 
primarily  within  the  confines  of  as- 
sumpait,  or  debt:  but  the  cause  stated 
In  said  first  count  shows  something 
more  than  a  debt.  It  shows  a  trust 
coupled  with  a  specific  duty,  together 
with  a  breach  of  the  trust  and  a 
fraudulent  violation  of  the  duty.  It 
■hows  that  the  defendant  received  the 
money  in  question  simply  for  safe 
keeping,  the  same  to  be  delivered  to 
th«  plalntilfs  on  demand,  and  that  In- 
stead of  discharging  the  duty  thus 
devolved  upon  him  he  wrongfully 
converted  the  money  to  his  own  use. 
Havlns  received  the  money  In  specie, 
simply  for  safe  keeping.  It  was  his 
duty  to  deliver  the  same  specific 
money  to  the  plaintlfl!s  on  de- 
mand." 

U.  Fidelity  Inv.  Co.  v.  Carlco,  1 
Colo.  A.  292.  28  P  1131.  See  also 
Trusts  [38  Cyc  5361. 

13.  Toung  V.  Noble,  2  Wsn.  (Oh.) 
485;  Robinson  v.  Ward,  2  C  &  P.  58, 
12  ECL  449. 

14.  Ind. — ^Bass  v.  Cantor,  12S  Ind. 
444,  24  NS  147. 

Ky. — Swlgert  V.  Oraham,  7  B.  Mon. 
661. 

He.— Wlndle  v.  Jordan,  76  Me.  149. 
Mass. — ^Home  v.  Ueakin,  116  Mass. 
SS6. 

Mo. — Southern  Iron,  etc.,  Co.  v. 
Smith.  267  Uo.  286,  241,  166  BW  804 

[clt  Cyc]. 

N.  T. — Haigh  V.  Edelmeyer.  etc.. 
Hod  El.  Co.,  186  App.  Dlv.  484,  121 
NTS  184;  Rissam  v.  Jones.  66  Hun 
482,  10  NTS  84;  Campbell  v.  Page, 
67  Barb.  118;  Cook  v.  New  York 
Floating  Dry  Dock  Co.,  1  Hilt.  486; 
Morlartv  v.  Porter.  22  Misc.  536.  49 
NTS  1107. 

Tex. — Baker,  etc.,  Mfg:  Co.  v.  Clay- 


his  contract,  and  hence  is  not  responsible  to  the 
servants  of  tbe  bailee.^*  So  where  property  is  de- 
livered  to  a  bailee  for  work  to  be  performed  by 
him  upon  it,  the  bailor  is  liable  to  the  bailee  for 
defects  likely  to  cause  injury  in  the  process  of 
performing  the  work  if  such  defects  are  not  com- 
mon to  tbe  particular  species  of  property,  and 
if  they  are  known  or  should  have  been  known  to 
tbe  bailor  and  no  notice  of  them  is  given  to  the 
bailee but  the  bailor  is  not  liable  for  damage 
caused  by  defects  in  tbe  property  of  which  he 
had  no  knowledge  and  which  he  could  not  have 
discovered  by  the  exercise  of  reasonable  dili- 
gence."* 

63]    (b)  Bailment  for  Sole  Benefit  of  BaUee. 

Where  the  bailment  is  for  the  sole  benefit  of  the 
bailee^  the  bailor,  when  aware  of  any  defect  in 
the  property  which  would  make  its  use  to  the  bailee 
dangerous  or  not  beneficial,  must  inform  him  there- 
of,^* and  should  he  eoneeal  sneh  defect  he  will  be  re- 
sponsible for  any  injury  arising  therefrom.'"  Where, 
however,  the  defect  is  not  known  to  the  bailor, 
he  is  not  liable  in  case  of  injury,^^  even  if  he  ought 
to  have  known  of  it.''  Neither  is  he  responsible  for 
injury  done  to  another  by  the  bailee's  negligence 
in  his  use  of  what  is  bailed.'* 

[i  54]  e.  Perforaunce  of  Servieefl — (1)  la  Oen- 
enL  where  the  nature  of  the  bailment  is  such 
that  duties  or  services  are  to  be  performed  hy 
the  bailee  he  must  pursue  any  instriictions  given, 
expressly  or  implieuy,  in  relation  to  the  subjeet 
matter  of  the  bailment,  or  he  wiU  be  liable  in  the 
event  of  loss  or  injury  resulting  from  a  nonper- 
formance.^ But  wlure  the  bailor  renders  perform- 


ton,  40  Tex.  Civ.  A.  586,  B87,  SO  8W 
519  [clt  Cyc]. 

Ont. — ^Reynolds  v.  Boxbnrffh,  10 
Ont  648. 

"One  of  the  primary  duties  of  the 
lessor  of  a  thing  Is,  that  he  must  de- 
liver It  to  the  lessee  in  a  condition 
so  that  the  lessee  can  enjoy  Its  fruits, 
that  it  can  be  safety  put  to  the  use 
for  which  it  was  Intended,  and  the 
lessor  is  liable  for  any  damage  re- 
sulting within  the  time  for  which  the 
thing  was  hired  If  the  damage  Is 
owing  to  defects  of  the  article 
teased."  Moriarty  v.  Porter,  22  Mlso. 
636.  638.  49  NTS  1107. 

18.  FlB.— Williamson  v.  PhllllpofC. 
86  Fla.  549,  64  S  268,  62  UlANS  412. 

Oa. — Cooper  v.  lAyaon,  14  Oa.  A. 
184,  80  SB  666. 

N.  H. — GagnoB  v.  Dana,  69  N.  H. 
264,  39  A  988.  76  AmSR  170.  41  LRA 
889. 

_N.  T.— Harrington  v.  Bnydcr.  8 
Barb.  880. 

Tex.— 8lma  v.  Chance,  7  Tex.  661. 
Vaaaatj  of  r"*r'fl'  see  Animals 

8  39. 

[a]  A  ballov  of  a  Uffhtsv  fmpUedlr 
wsrraats  that  It  Is  of  a  character  and 
condition  to  be  used  as  contemplated 
by  the  contract,  and  Is  liable  for 
damages  from  defects  In  It  William- 
son v.  PhiUlpoff,  66  Fla.  649,  64  S 
269.  52  LRANS  412. 

16L  Glenn  v.  Winters.  17  lllso.  697, 
40  NTS  669. 

^  17.   Oarrettson  v.  Rlnetaart.  etc., 
Co.,  (W.  Va.)  84  SE  989. 
__18.   Hafgh  V.  Edelmeyer,  et&.  Hod 
El.  Co.,  186  App.  Dlv.  484,  121  NTS 
184. 

19.  Haleh  V.  Edelmeyer,  etc..  Hod 
El.  Co.,  128  App.  Div.  876,  107  NTS 
936.  186  App.  Dlv.  484,  121  NTS  184. 

ao.  HaiKh  V.  Bdelmeyer,  etc.  Hod 
El.  Co.,  188  App.  Dlv.  484,  121  NTS 
184. 

[a]  Hlrlar  laaehl— ry  with  ayns- 
meat  to  kesp  It  In  rspalr  does  not 
require  the  bailor  to  furnish  addi- 


tional machinery.  Shatpless  v.  Zel- 
ley,  87  Pa.  Super.  108. 

81.  Halgh  v.  Edelmeyer,  etc..  Hod 
El,  CO..  188  App.  Dlv.  484, 121  NTS  184. 

98.  King  V.  National  Oil  Co.,  81 
Mo.  A.  155. 

83.  Akers  v.  Overbeck,  18  MIsc 
198.  41  NTS  882  (holding  bailor  not 
liable  for  injury  to  machinery  caused 
by  a  twenty -six-pound  stone  con- 
ccnlrd  in  a  bag  of  coffee  delivered  to 
be  ro:isti>(l ). 

24.  Tllakemorr  v.  Bristol,  etc.,  R. 
Co,,  R  K  &  B.  id:!.-.,  92  ECL  1035,  120 
Reprint  .185:  MticCiirthy  v.  Toung,  6 
H.  &  N.  32i). 

3S.  ORughlln  V.  Qllllson,  [1899]  1 
Q.  R.  145:  Blakemore  v.  Bristol,  etc., 
R.  Co..  8  E.  &  B.  1085,  92  BCIj  lOSB, 
120  Reprint  386. 

86.  Oagnn  V.  Tiana.  69  N.  H.  S64, 
SS  A  982.  76  AmSR  170.  41  LRA 
389;  Blakemore  v.  Bristol,  etc.,  R. 
Co.,  B  E.  &  B.  1035,  92  BCL  1035.  120 
Reprint  385;  MacCarthy  v.  Toung,  6 
H.  &  N.  329. 

87.  Oagnon  v.  Dana,  69  N.  H.  264. 
89  A  982,  76  AmSR  170.  41  LRA  389 
(holding  that  there  Is  a  distinction 
between  the  liability  in  a  bailment  of 
this  character  and  the  liability  In  a 
hiring  agreement;  for  while  In  the 
former  the  liability  for  defects  in  the 
thing  loaned  extends  only  to  those 
which  are  known  to  the  bailor,  and 
not  communicated  to  the  bailee.  In 
the  latter  the  bailor's  duty  Is  to  de- 
liver the  thing  hired  in  a  proper  con- 
dition, to  be  used  as  contemplated 
by  the  parties,  and  for  failure  so  to 
do  he  Is  liable  for  damage  directly 
resulting  to  the  bailee,  or  his  serv- 
ants, from  its  unsafe  condition). 

88.  Herllhy  v.  Smith.  116  Mass.  266. 

89.  Ark.— Lyon  v.  Tarns,  11  Ark. 
189 

Fla. — Ferguson  v.  Porter,  3  Fla.  27. 
111.— Walden  v.  Karr.  88  111.  49. 
Ind.— McClelland    v.    Hubbard,  2 
Blackf.  361. 
Iowa. — Serry  v.  Kpepper,  101  Iowa 
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anee  by  the  bailee  impossible,  the  latter  is  exensed.*^ 
Snbballea.  An  original  bailee  is  responsiUe  fbr 
the  acts  of  his  snbstitnte.*' 

[$  66]  (S)  Wlm  sun  la  Baavlnd.  Where 
skill  as  well  as  eare  is  required  in  performing  the 
undertaking,  if  the  bailee  purports  to  have  skill  in 
the  business  be  mnst  be  understood  to  have  en- 
gaged to  use  a  d^ree  of  skill  adequate  to  the  due 
performance  of  his  undertaking;*'  and  acceptance 
of  the  work  by  the  bailor,'"  or  the  fact  that  the  char- 
acter of  work  performed  by  the  bailee  is  prohibited 
by  a  statute  which  came  into  operation  after  the 
performance  of  the  work  by  him,**  does  not  relieve 
the  bailee  from  liability.  But  where  unsuitable  ma- 
terials are  handed  to  the  bailee  he  is  not  bound  to 
work  them  up,  but  may  do  so  if  requested;  and  if 
the  article  manufactured  is  as  good  as  could  be 
made  out  of  sach  materials  the  bailor  cannot  com- 
plain."* 

[$56]  (8)  By  Oratoitons  BaOae.  The  foregoing 
rules  in  regard  to  obeying  instructions  and  exer- 
cising skill  are  equally  applicable  to  a  mandatory 


or  gratmtona  baOee  who  has  actnalljr  entered  upon 
the  ezeention  of  some  work  or  semee  that  he  has 
undertaken  to  perform  respecting  the  subject  matta 
of  the  bailment.** 

[(  67]  d.  Owe  and  Nefliience— (1)  In  Geoanl 
— (a)  Olaiiifloation.  The  tenns  ' '  oidinazy/' 
"slight,"  and  "great,"  as  applied  to  care,  and 
"ordinary,"  "gross,"  and  "sUght,"  as  applied  to 
negligence,  are  commonly  used  to  define  the  degree 
of  care  required,  and  the  measnre  of  liability  im- 
posed, by  the  several  classes  of  bailments,  according 
as  they  are  made  for  the  mutual  benefit  of  the  par- 
ties or  wholly  for  the  benefit  of  the  bailor  or  the 
bailee.'^  These  terms  while  not  definable  are,  with 
some  approach  to  certainty,  distinguishable,  al- 
though it  is  often  difficult  to  mark  where  one  ends 
and  the  other  begins,'^  and  it  is  generally  admitted 
that  the  line  between  them  cannot  be  disregarded;** 
but  the  propriety  of  establishing  the  degrees  of  neg- 
ligence has  been  questioned,  on  the  ground  that 
negligence  and  gross  negligence  are  the  same  things, 
with  the  addition  of  a  vituperative  epitheL^  In 


372.  70  NW  601;  Cullen  v.  Lord,  39 
Iowa  S02. 

Ky. — Fellowes  v.  Gordon,  8  B.  Uon. 
416;  McKibben  v.  Bakers,  1  B.  Mon. 
120. 

Hlsa.— Hoore  v.  Oholson.  34  Mtas. 

372. 

Mo.— Dailey  v.  Black,  92  Mo.  A. 
228;  Coleinan  v.  Lipscomb,  18  Mo.  A. 
443. 

N.  Y. — McCullough'B  Lead  Co.  v. 
Strong,  3S  N.  T,  Super.  21;  Llenan 
Dlnsmore,   3   Daly   365;   Rutffers  V. 
Lucet,  2  Johns.  Cas.  92. 

Pa. — Cbambera  v.  Crawford.  Add. 
160. 

Wis. — Parish  V.  Gllmore,  88  Wis. 
908. 

Que. — Tempest  v.  Bertrand.  19  Que. 
Super.  88S. 

fa]  wiisT*  a  tails*  is  spsdfloslly 
4lr»BMI  as  to  flw  Olspodttoa  of  tbs 
tallsd  i^opsrtr,  h«  must  comply  in 
substance  with  the  Instructions 
Clven.  Kansas  El.  Co.  v.  Harris,  6 
Kan.  A.  89,  49  P  674. 

30.  Russell  V.  Da  Bandelra,  13  C. 
B.  N.  S.  149.  106  ECL  149,  143  Reprint 
B9;  Holme  v.  Guppy,  3  M.  ft  W.  387, 
150  Reprint  1195. 

31.  Seevers  v.  Qabel,  94  Iowa  76, 
62  NW  669,  68  AmSR  881,  27  LRA 
738. 

aa.  III.— Keith  V.  Bliss,  10  111.  A. 
424. 

^  Ky.— McKibben  v.  Bakers,  1  B. 
Mon.  120. 

Mass. — Lincoln  v.  Gay,  164  Mass. 
637,  42  NE  95,  49  AmSR  480;  Morton 
V.  Fairbanks,  11  Pick.  808. 

N.  T.— Mack  v.  SnelL  140  N.  T.  198. 
85  NB  498,  87  AmSR  sii. 

Pa. — Zell  V.  Dunkle,  168  Pa.  368.  27 
A  88;  Gamber  v.  Wolaver,  1  Watts  A 
B.  60;  Chambers  v.  Crawford,  Add. 
160. 

Wis.— Parish  V.  Gflmore,  33  Wis. 
608;  Kuehn  v.  Wilson,  13  Wis.  104. 

Man. — Charrest  v.  Manitoba  Cold 
Storage  Co^  17  Man.  639.  . 

N.  S. — Canadian  Gas  Power 
Launches  v.  Crosby,  30  CanLTOcc 
Notes  340. 

[a]  Xsasonahls  skill  oonstltatss 
tlis  msasnrs  of  rsspoaslUUtr,  In  re- 
gard to  the  work  undertaken  by  the 
bailee,  unless  he  has  professed  to  the 
highest  degree  of  skill  In  regard  to 
It,  and  expressly  engaged  to  do  it  In 
the  best  manner.  McCombs  v.  Me- 
aratten,  8  Del.  35. 

fb]  A  blaoksmith  shoslur  a  horss 
Is  under  a  duty  to  employ  skill  in  the 
performance  0/  his  work.    Miller  v. 

Se'621  83 

Bakers.  I  R  Mon. 
<Ky.)  120;  Dale  v.  Sea.  61  N.  J.  L. 


378,  18  A  306.  14  AmSR  «88,  6  LRA 
583;  Chambers  v.  CrawfCHxl,  Add. 
(Pa.)  160. 

•4.  McKlUlp  V.  Bonynga,  88  111.  A. 
818. 

SB.  Morton  V.  Palrtanks,  .!!  Pick. 
(Mass.!  868.^ 

ae.  BL— «Mn«r     Kahn,  11  ni. 

170. 

,  Mo,— Eddy  V.  Livingston,  16  Mo. 
4f7,  AinD    112;    FunkhOUHT  V. 

Inpleg,  17  Mo.  A.  tit, 

N.  Y  — HerzlK  v.  Herilr,  67  MIso. 
260,  251.  122  NVB  440  Jcit  Cycl. 

N.  C— Sprinkle  v.  Brimnu  144  N. 
C.  401.  i37  RE  U8.  12  LRANS  679, 

Tenn. — Jenkins  V.  Hotlow,  1  Bneed 
24s,  60  Ami)  154:  Klrtland  v.  Mont- 
gomery, 1  Swan  452. 

Wis. — Jones  V.  Parish,  1  PInn.  494. 

[a]  A  psrsoB  to  whom  promisaorr 
notes  ars  banOsd  for  ooUsotlon  need 
only  exercise  ordinary  care  or  dili- 
gence In  collecting  them.  Klncheloe 
V.  Priest,  89  Mo.  840.  1  8W  236.  68 
AmR  117.  Compare  Tempest  v.  Ber- 
trand. 19  Que.  Super.  S6S  (where  a 
mandatary,  to  whom  money  was  sent 
to  pay  a  debt  due  from  the  sender  to 
a  third  person  In  a  foreign  country, 
deposited  the  money  In  a  bank  duly 
established  and  enjoying  public  confi- 
dence Instead  of  keeping  It  with  him, 
and  left  it  there  pending  his  finding 
the  creditor  and  obtaining  from  him 
a  power  sufficient  to  permit  the  pay- 
ment, was  not  liable  for  the  subse- 
Quent  failure  of  the  bank  before  he 
was  able  to  execute  his  commission). 

ar.  Whitney  v,  Lee,  8  Mete. 
(Mass.)  91;  Mason  v.  St.  Louis  Union 
Stock  Yards  Co.,  60  Mo.  A.  98;  War- 
ren V.  PInn,  84  N.  J,  L.  206,  86  A  680. 

Raym.  909,  gf^eprlnt  lOT,  8  HRC 
247.  Lord  Holt  distinguished  as  to 
bailments  and  divided  them  Into 
three  grades  or  degrees  of  negli- 
gence. Said  he:  In  hailments  for 
the  sole  benefit  of  the  bailor,  the 
bailee  will  be  liable  only  for  gross 
negligence;  in  bailments  for  the  mu- 
tual benefit  of  both  parties,  he  will 
be  liable  for  ordinary  negligence;  In 
bailments  for  the  exclusive  benefit 
of  the  bailee,  he  wHl  be  liable  even 
for  slight  negligence.  This  distinc- 
tion and  the  consequent  distinction 
Into  three  degrees  of  negligence  has 
been  perpetuated  in  text-books  and 
decisions,  until  It  has  become  so 
Interwoven  with  the  law  of  bailments 
that  It  Is  Impossible  to  discard  It, 
though  It  has  been  frequently,  se- 
verely, and  perhaps.  In  some  re- 
spects. Justly  criticised. 


38.  Whitney  v.  Lee,  8  Mete. 
(Mass.)  91;  CarlMe  First  Nat.  Bank 
v.  Graham,  79  Pa.  106.  21  AmR  19; 
Glblln  V.  McMnllen.  L.  R.  2  P.  C.  817, 
6  Moore  P.  C  N.  S.  484,  16  Raprtnt 
578,  8  BRC  618.  See  also  Beal  T. 
South  Devon  R  Co.,  3  H.  &  C  387, 
18  miC  664  (where  It  was  safd  that, 
although  there  might  be  difficulty  la 
defining  what  was  gross  negligence, 
there  was  a  certain  degree  of  negli- 
gence to  which  every  one  attached 
great  blame,  and  that  it  was  a  mis- 
take to  suppose  that  things  were  not 
different  because  a  strict  line  of  de- 
marcation could  not  be  drawn  be- 
tween them). 

39.  Grill  V.  General  Iron  Screw 
Collier  Co.,  L.  R.  1  C.  P.  600,  4  EBC 
680  [aff  L.  R.  8  C.  P.  476,  4  BRC  «8C1 
(holding  that  It  Is  more  correct  and 
scientific  to  define  the  degrees  of  care 
than  the  degrees  of  negligence,  since 
the  use  of  the  term  "gross  negll- 
gencfl"  Is  only  a  way  of  statins  ttat 
less  care  Is  required  In  some  eaaas 
than  In  others). 

[al  Vliere  im  a  pnottoal  AUs>< 
SBoe  listwssa  the  flsg»sss  of  —gM- 
reaoe  for  which  different  classeB  of 
bailees  are  responsible,  and  the  term 
"gross  negligence"  may  be  usefully 
retained  as  descriptive  of  that  differ- 
ence, especially  as  It  has  long  been 
In  familiar  use  and  been  sanctioned 
by  high  authority.  Olblfn  v.  Mc- 
Mullen,  L.  R.  2  P.  C.  317,  5  Moore 
P.  C.  N.  S.  434,  16  Reprint  578.  J 
BRC  613  (where  the  court  said  that 
from  the  time  of  the  Judgment  Id 
Coggs  V.  Bernard,  2  Ld.  Rarnt.  tOS.  93 
Reprint  107.  6  BRC  247.  1  Smith 
Lead.  Cas.  364,  the  term  "gross  neg- 
ligence" had  l>een  used  without  ob- 
jection as  a  short  and  convenient 
mode  of  describing  the  degree  of  re- 
sponsibility which  attaches  to  a 
bailee  for  the  Bole  benefit  of  the 
bailor). 

•Uk  The  Steamboat  New  World  v. 
Ring.  16  How.  (U.  S.)  469,  14  L.  ed. 
1019;  Schermer  v.  Neurath,  54  Ud. 
491.  89  AmR  397;  Mariner  v.  Smith. 
5  Helsk.  (Tenn.)  208;  Grill  v.  Oen- 
erat  Iron  Screw  Collier  Co.,  R.  1  C 
P.  600,  4  ERC  880  faff  L.  R,  8  C.  P- 
476,  4  IQRC  686}:  Hlnton  v.  Dibbta. 
2  Q.  B.  646,  42  ECL  847,  114  R^rlnt 
363:  Wilson  v.  Brett,  11  M:  A  W.  lit. 
152  Reprint  787.  See  also  Lamb  v. 
Camden,  etc,  R.,  etc.,  Co..  8  Daly 
(N.  T.)  464  (to  the  effect  that  it  is 
perhaps  more  strictly  accurate  to 
call  gross  negligence  simply  negli- 
gence, since  in  every  case  neglSsenes 
consists  In  a  failure  to  bestow  the 
care  and  skill  which  the  altuatioa 
demands);  Lord  v.  Midland  R.  Co^ 
L.  B.  8  C.  P.  889  (where  WUIes.  J, 


,   -    It  certainly 

may  be  misleading.  If  not  properly 
considered."    Haass  v.  Shapiro,  108 
 K.  C.  84,  19,  84  SB  88. 

For  later  oaMi,  dsv^lopunta  and  otawMfM  In  the  law  m«  cumulaUve  Annotations,  same  Utl^  ims  and  notanomber. 
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all  cases,  however,  the  degree  of  eare  and  diligence 
which  a  hailee  must  exercise  corresponds  with  the 
degree  of  negligence  for  which  he  ia  responsible, 
there  being  the  same  difficnlty  in  defining  the  ex- 
tent of  the  positive  duty  in  each  ease  as  the  degree 
of  neglect  of  it  .  which  incurs  responsibility.^'  The 
true  measure  of  liability  is  that  the  bailee  is  bound 
to  that  degree  of  diligence  which  the  manner  and 
the  nature  of  his  employment  make  it  reasonable 
to  expect  of  him,  and  that  anything  less  than  this 
is  culpable  in  him.*'  Emphasis  is  frequently  put 
upon  the  fact  that  a  bailee  is  not  an  insurer.*' 

58]  (b)  Ordinary  0»re  and  Ordinary  Ne^- 
gence.  What  constitutes  ordmary  care  or  diligence 
necessarily  varies  not  only  with  the  circumstances 


under  wliieh  the  subject  of  it  is  placed,**  and  with 
the  country  and  the  age  in  which  the  bailee  lives/' 
but  also  with  the  nature  of  the  subject  itself,** 
its  incidental  expwure  to  loss  or  deatmetion,*^  and 
the  business  of  the  bailee.*"  That  which  is  neces- 
sary to  constitute  ordinary  eare  ia  graduated  ac- 
cording to  the  value  of  the  property,  the  convenience 
of  its  being  made  secure,  the  facility  for  its  being 
stolen,  and  the  temptations  thereto.*"  So,  ordinary 
diligence  means  that  degree  of  care,  attention,  or 
exertion  which,  under  the  actual  circumstances,  a 
man  of  ordinary  prudence  and  discretion  would  use 
in  reference  to  the  particular  thing  were  it  his 
own  property,  or  in  doing  the  particular  thing  were 
it  his  own  concern and  the  want  of  snoh  eare 


■aid  that  any  negligence  1b  gross  In 
one  who  undertakes  a  duty  and  faUi 
to  perform).  But  see  -Doorman  v. 
Jenkins,  2  A.  A  B.  256.  2B  ECL  122. 
Ill  Reprint  99  (where  It  was  said 
that  gross  negligence  is  a  great  and 
aggravated  degree  of  negligence,  as 
distinguished  from  negligence  of  a 
lower  degree). 

[a]  ZBteodnotlon  of  twnu  txom 
Soniam  law^'Tbe  theory  that  there 
are  three  degrees  of  negligence,  de- 
aorlbed  by  the  terras  alight,  ordi- 
nary, and  gross,  has  been  introduced 
into  the  common  law  from  some  ot 
the  commentators  on  the  Roman  law. 
It  may  be  doubted  If  these  terms  can 
be  usefully  applied  in  practice.  Their 
meaning  Is  not  fixed,  or  capable  of 
being  so.  One  decree  [degree],  thus 
described,  not  only  may  be  confound- 
ed with  another,  but  it  is  quite  Itn- 

firactlcable  exactly  to  distinguish 
hem.  Their  slgnlncatlon  necessarily 
varies  according  to  cir  cum  stances,  to 
whose  influence  the  courts  have  been 
forced  to  yield,  until  there  are  so 
many  real  exceptions  that  the  rules 
themselves  can  scarcely  be  said  to 
have  a  general  operation,"  Curtis, 
J.,  in  New  World  v.  King,  16  How. 
<U.  S.)  469.  47*.  14  U  ed.  1019. 

1b3  Tendency  of  modem  dsolsiona. 
n  New  York  Cent,  R.  Co.  v,  Lock- 
wood.  17  Wall.,(U.  S.)  357,  382.  21  U 
ed.  627,  the  court,  per  Bradley,  J., 
said:  "We  have  already  adverted  to 
the  tendency  of  judicial  opinion  ad- 
verse to  the  distinction  between  gross 
and  ordinary  ■  negligence.  Strictly 
■peaking,  these  expressions  are  in- 
dicative rather  of  the  degree  of  care 
and  diligence  which  Is  due  -from  a 
party  and  which  lie  fails  to  perform, 
than  of  the  amount  of  inattention, 
carelessness,  or  stupidity  which  he 
exhiblta  If  very  little  care  is  due 
from  htm,  and  he  fails  to  bestow  that 
little,  it  is  called  gross  negligence. 
If  very  great  care  is  due,  and  he 
falls  to  come  up  to  the  mark  required 
ft  is  called  slight  negligence.  And  if 
ordinary  care  Is  due,  such  as  a  pru- 
dent man  would  exercise  In  hlff  own 
affairs,  failure  to  bestow  that  amount 
of  care  Is  called  ordinary  negligence. 
In  each  case,  the  negligence,  what- 
ever epithet  we  give  It,  Is  failure  to 
bestow  the  care  and  skill  which  the 
situation  demands:  and  hence  it  is 
more  strictly  accurate  perhaps  to  call 
It  simply  'negligence.'  And  this 
seems  to  be  the  tendency  of  modern 
autliorltiea." 

41.  Qlblln  V.  'McHuIlen,  L.  R.  2 
P.  C.  S17,  B  Moore  P.  C.  N.  3.  484, 
16  Reprint  678,  2  ERC  612;  O-unn  v. 
Canadian  Fac  R.  Co.,  22  Man:  S2,  1 
DomLR  282. 

4a.  Brlggs  V.  Taylor,  28  Vt.  180. 
Cal  Wliere  titer*  Is  a  speolid  eoa- 
-ttwiot  pzwldlng  what  degMe  of  oare 
the  bailee  shall  exercise  over  the 
property,  he  Is  of  course  required  to 
use  such  care  as  the  contract  pre- 
scribes; otherwise  the  degree  of  cb.t% 
required  will  depend  upon  the  par- 
ticular circumstance  of  each  caae. 
Line  V,  MlUa,  12  Ind.  A.  100.  J8  NE 
«70, 


48.    See  infra  B  61. 

44,  Preston  v.  Prather,  187  U.  S. 
604,  34  L.  ed.  788;  Gray  v.  Merriam, 
148  111.  179,  85  NB  810,  89  AmSR 
172,  82  LRA  769:  Swigert  v.  Graham, 
7  B,  Mon.  (Ky.)  661;  Charrest  v. 
Manitoba  Cold  Storage  Co.,  17  Han. 
539. 

[a]  Vnder  peonllar  eireiunstaaces 
of  daager  extraordinary  exertions 
may  be  required  of  one  who  is  bound 
only  to  ordinary  diligence,  or,  in  other 
words,  the  circumstances  may  be 
such  that  extraordinary  exertions  are 
nothing  more  than  ordinary  dili- 
gence. Swlgert  V.  Graham,  7  B.  Uon. 
(Ky.)  661. 

45.  Erie  Bank  v.  Smith,  t  Brewat 
(Pa.)  9  (holding  that  what  might  be 
ordinary  diligence  In  one  country  and 
in  one  age  might,  at  another  time  and 
in  another  country,  be  negligence,  or 
even  gross  negligence). 

[a]  niuatnttoiu— "What  would 
be  considered  exposure  of  a  horse  to 
loss  by  theft  In  a  large  city  would 
not  apply  to  a  small  town  or  village." 
Slegel  V.  Eisner,  138  NTS  174,  176. 

4ft.  Del. — Chase  v.  Maberry,  8  DeL 
266. 

Ky. — Swlgert  v.  Graham,  7  B.  Mon. 
661. 

N.  T. — Magnln  v,  Dlnsmore,  70  N. 
T.  410.  26  AmR  608;  Siegel  v.  Blsner, 
13S  NTS  174. 

N.  C, — Pegram  v.  Western  Union 
Tel.  Co..  97  N.  C.  67,  2  SE  2B6. 

Eng. — Batson  v.  Donovan,  4  B.  & 
Aid.  21,  6  ECL  373,  106  Reprint  840. 

[a]  Kaowledg*  tliat  th»  subjeot 
matter  reqitlxes  extra  oare — as  where 
a  registered  letter  is  delivered  to  a 
letter  carrier — necessitates  the  tak- 
ing of  such  care.  Joslyn  v.  King,  27 
Nebr.  38,  42  NW  766,  20  AmSR  666, 
4  LRA  467. 

[b]  ttaoTMo*  Of  ike  valu  will 
ECuse  the  bailee  for  not  taking  ex- 


etc. 


excuse 

tra  precautions.  Mechanics', 
Bank  v.  Gordon,  E  La.  Ann.  604. 

47.  Siegel  V.  Eisner.  138  NTS  174. 

48.  Preeton  v.  Prather.  187  U.  S. 
S04,  34  Li.  ed.  788;  Lamb  v.  Camden, 
etc.,  R..  etc.,  Co.,  2  Daly  <N.  T.) 
454. 

UadsvtaklBV  to  envloj  BkOl  see  su- 
pra S  55. 

[al    Where  Skill  la  reqnlTed  for 

an  undertaking,  ordinary  diligence 
Implies  the  possession  and  use  of 
competent  skill.  Swigert  v,  Graham, 
7  B.  Mon.  (Ky.i  661. 

40.  U.  S.— Tracy  v.  Wood.  24  F. 
Cas.  No.  14.180.  8  Mason  138. 

Ind. — Conner  v.  Wlnton,  8  Ind.-tl6, 
66  AmD  761. 

Me. — Storer  v.  Gowen.  18  Me.  174. 

Mo.— State  v.  Meagher,  44  Mo.  866. 
100  AmD  208. 

N.  H. — Graves  v.  Tlcknor.  6  N.  H. 
6S7. 

Pa. — Erie  Bank  v.  Smith,  8  Brewst 

9. 

60.  U.  S. — Bleakley  v.  New  York, 
139  Fed.  807;  Laub  v.  Lansdale,  14 
F.  Cas.  No.  8,118,  Hayw.  &  H.  46; 
Reeves  v.  The  Constitution,  20  F.  Cas. 
No.  11.6S8.  Gllp.  670. 

Ala. — Haynle  v.  Waring. 
S«S. 


Ark. — Gulleiige  v.  Howard,  23  Ark. 
€1;  Lyon  v.  Tarns,  11  Ark.  189. 

Colo. — Michigan  Stove  Co.  v.  Pueb- 
lo Hardware  Co.,  61  Colo.  160,  116  P 
840. 

Del. — Chase  v,  Maberry,  3  Del.  266, 
Flii.— T.illahassee  R.  Co,  v.  Macon, 
8  Fla.  3S9;  Kelly  v.  Wallace,  6  Fla, 
690:  Forsyth  v.  Perry,  5  Fla.  337. 

Ga. — McNabb  v.  Lockhart,  18  Oa, 
i'JH:  Latimer  v.  Alexander,  14  Oa. 
£59;  Gorman  v.  Campb^rl4:Ctab  187; 
Columbus  V.  Howara  d^QM.  Xt*;'  Mor* 
ris  Storage,  etc,  Co.  v.  WUkes,  1  Oa. 

A.  751,  M  esr  H 

111.— aoyd  V.  Steiger,  lt»  m.  41,  28 

NE  987;  Mansfield  v.  Cole.  61  HI.  191: 
Howard  v.  Babcoek,  21  111.  269:  SkeU 
ley  v.  Kahn.  17  III.  170. 

Ind.— Duffy  v.  Howiird,  77  Ind.  182; 
Conwell  V.  Smith,  8  Ind,  530;  Conner 
V.  Wlnton,  8  Ind.  315.  65  AmD  761; 
Kemp  V,  Farlow.  ri  Ind.  nil.'. 

Iowa. — Jourdiiti  v.  Uced,  I  Iowa  185. 

Kan, — Moore  v.  Cass,  10  Kan.  288; 
I.obensU'in  v.    I'rttchett.  S  Kan.  218. 

Ky, — .S'ldowjiky  v.  McFarland,  8 
Dana  204;  Jackson  v.  Roblneon,  18  B. 
Mon,  1;  Louisville,  etc.,  R.  Co.  V.  Tan- 
dell.  17  B.  Mon.  686;  Hawkins  v. 
I'hythian.  8  B.  Hon.  616:  Swdaert  T, 
Graham,  7  B.Il(Mi.'r66S.V.  Hi  7j\ 

La.— Boyd«,^BBUa,'ll-Ija.v*»tf.  704. 

Me. — SCoretf'.v.  Gowen,  18  He.  174. 

SU.p<7f««ft«rmeF  V.  Nenrath,  64  Md. 
491,  8«tAmRi«97;  Caney  v.  Suter, 
86  Md,  1;  Hambleton  v.  MrOpe.  19  Hd. 
43. 

Mass. — Wood  v.  Remlck.  143  Mass. 
453,  9  NE  831;  Perham  v.  Coney,  117 
Ma.sH,  102;  M:iynard  v.  Buck,  100 
Ma.ta.  40:  Edwards  v,  Carr,  13  Gray 
234;  Whitney  v.  Lee,  8  Metc;  91;  Fos- 
ter V.  K.-^sex  BanlE,  17  Mass.  47»,  f 
AmD 

Mich. — Ruggle.i  v.  Fay,  31  Mich. 
141. 

Miss. — Lampley  v.  Scott,  24  Hiss. 
528. 

Mo. — Gashweller  v.  Wabash,  etc, 
R.  Co.,  83  Mo.  112.  58  AmR  568;  Eddy 
V.  LiviBgat(ln.~9&  Ho.  467,  88  AmD 
122;  JotazwoBDr.  JUth,  84  Mc  A.  669; 
TwiUMlK         ISoldeUa,    26    UD.  A. 

N.  H.— Chase  v.  Boody.  56  H.  H, 

ri74. 

N,  J, — Dudlev  V.  Camdon.  etc, 
J-\'ny  Co..  41!  N.  J.  L.  25.  36  AmR  BOl. 

X.  Y. — Harrington  v,  Stivder,  3 
Barh.  3S0;  Fox  v,  Pniden,  3  Daly  187; 
L;im!i   v.  t';tmdi.'n,  etc.,  li.,   t-tc,  Co,, 

Daly  4,t4:  Stniih  v.  Simms.  r,l  How 
Pr  3(J&;  Beardslee  v,  lilchanison,  11 
Wend.  25,  25  AmD  596;  Millon  v.  Sal- 
isbury, 13  Johns.  211, 

N.  C. — atanton  v.  Bell,  9  N.  C  145, 
11  AmD  744. 

Oh. — Anderson  v..  Foresman, 
Wright  598;  Monteitti  V.  Blisell, 
Wright  411. 

Gr.— PilsoD  V.  Tip-Tap  Auto  COb,  67 
Or.  528,  186  P  642. 

Pa. — Swentsel  v.  Penn.  Bank,  147 
Pa.  140,  23  A  406,  416,  SO  AmSR  718. 
15  LRA  305;  Tompkins  v.  Saltniareh, 
14  Serg,  A  R.  27".;  Krlp  Batdc  V. 
Smith.  :i  Browst,  y,  _^  ^ 

-    S.  C. — Carrier  v.  Dorrance,  19  B.  C 
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BAILMESTS 


[§§  5S-60 


and  attention  may  be  described  as  ordinary  n^li- 

{%  59]    (c)  Slifht  Oare  and  Oro«u  NefUfence. 

Taking  ordmary  diligence  or  care  and  ordinary 
Diligence  as  the  mean  of  the  so-called  three  de- 
grees of  care  and  negligence,  slight  care  may  be 
described  ae  a  less  degree  of  care  than  ordinaryi" 
and  slight  diligence  as  that  diligence  which  peraons 
of  less  than  common  prudence  take  of  their  own 
ooncems."'  The  term  "gross  negligence"  has  no 
very  precise  or  definite  meaning;"*  but  it  has  been 
defined  as  an  omission  of  the  care  which  even  the 
most  inattentive  and  thoughtless  never  fail  to  take 
of  their  own  eoneems,'"  or  saeh  a  degree  of  n^H- 
gence  aa  excludes  the  loosest  d^^ree  of  care.**  Far- 


ther, the  term  has  sometimes  been  negatively  de- 
fined as  that  sort  of  negligence  for  which  the  Uw 
holds  a  gratuitous  bailee  re^wnsible.'^  Gross  nesJi- 
gence  has  been  said  to  be  equivalent  to  fraad,** 
but  this  is  not  strictly  true,  for  fraud  always  im- 
plies a  willful  act  or  omission,  while  negUgenee, 
even  thoi^h  gross,  is  merely  the  unintentional  fail- 
ure to  act,  and  may  be  consistent  with  good  faith."* 
In  determining  what  amounts  to  gross  n^Jigenee, 
however,  the  nature  of  the  subject  matter  most  be 
carefully  considered,  for  an  act  under  certain  eii^ 
cnmstances  might  be  simple  n^igenee  and  the  same 
act  under .  other  eircumstances  might  be  grosstjr 
n»Iigent.*<* 

Is  60]   (d)  Omt  Ou»  mad  SUfbt  Vc^igncs. 


SO;  Barber  t.  Andermn,  17  S.  C.  L. 
SSS. 

Tenn.-~Swift  t,  H«niphls  Cold 
Storagft  Warehouse  Co.,  128  Tenn.  88, 
168  SW  480;  Teatman  v.  Hart.  6 
Humphr.  S74:  Ansua  v.  Dtckeraon, 

Tex.— WUllB  Harris.  26  Tex.  1S<; 
Fulton  T.  Alexander  21  Tex.  148 ; 
Oreen  T.  Idu-klna.  1  Tex.  A.  Civ.  Cka, 
i  786. 

Tt — 'Gastnuui  v.  Patterson,  18 
Vt.  148;  Brfrea  v.  Taylor,  28  Vt. 

180. 

W.  Va.— H.  C.  FoweU  Uualc  Co.  v. 
Parkersburff  Transfer,  etc.,  Co.,  84 
SB  668. 

Wla. — Firemen's  Fund  Ins.  Co.  v. 
Schrelber,  160  Wla.  42.  135  NW  607. 
45  LRAN8  314,  AnnCaslOlSE  82S; 
Jones  V.  Pariah,  1  Finn.  494. 

"Where  the  parties  fall  to  express- 
ly define  their  relative  rights  and 
duties  In  that  particular,  the  law  only 
requires  of  the  bailee  the  care  and 
dlllffenoe  in  conserving  the  property 
Intrusted  to  him  which  persons  of 
average  diligence  and  prudence  be- 
stow towards  such  property,  or  upon 
their  own  property,  under  like  cir- 
cumstances.'* Edgar  v.  Parsell, 
(Mich.)  161  NW  714.  716. 

"Where  goods  or  chattels  come  In- 
to the  possession  of  another  under  a 
bailment,  it  becomes  and  is  the  duty 
of  the  bailee  to  exercise  due  and 
reasonable  care  with  respect  to  such 
property  under  the  terms  of  the  bail- 
ment. The  degree  of  care  required  to 
be  exercised  Is  such  as  la  reasonably 
necessary  to  prevent  loss  or  Injury 
to  the  property.  If  loss  or  damage 
happens  to  the  property  as  the  result 
of  a  failure  to  exercise  due  and  rea- 
sonable care  with  respect  thereto, 
that  is  from  the  want  of  that  de- 
gree of  care  sucb  as  an  ordinarily 
prudent  man  would  have  exercised 
under  like  circumstances,  it  consti- 
tutes a  neglect  of  the  duty  Imposed 
by  the  contract  of  bailment  and  ren- 
ders the  bailee  liable  for  whatever 
loss  or  injury  the  bailor  may  have 
sustained  by  reason  of  such  failure 
of  duty."  union  Stone  Co.  Wil- 
mington Transfer  Co.,  (Del.)  90  A 
407,  409. 

[a]  ^As  deflasd  by  Sir  VUllaDi 
Jones,  it  is  'the  care  which  every 
person  of  common  prudence,  and 
capable  of  governing  a  family,  takes 
of  his  own  concerns.'  The  standard 
of  ordinary  diligence  must,  of  ne- 
cessity, vary  with  time  and  plac*. 
since  what  might  be  ordinary  dili- 
gence at  certain  times  and  in  certain 
localities  might,  at  dlRerent  times 
and  at  other  places,  amount  to  but 
slight  diligence.  "The  Influence  of 
custom  and  business  must  also  be 
considered  in  determining  what  is 
ordinary  diligence,  as,  in  certain 
trades,  disposition  may  be  made  of 
goods  by  a  man  of  ordinary  prudence 
which,  under  other  circumstances, 
would  certainly  be  open  to  the  charge 
of  great  negligence.  Moreover,  what 
would  be   the   exercise  of  ordinary 


care  with  regard  to  articles  of  a  cer- 
tain kind  might  be  far  from  such 
with  regard  to  those  of  a  different 
sort.  Where  one  Is  wanting  In  the 
exercise  of  ordinary  care,  he  Is  said 
to  be  guilty  of  ordinary  negligence." 
Hanes  v.  Shapiro,  108  N.  C.  l4,  81, 
84  SB  88. 

81.  Bunnell  v.  Stem.  122  N.  T. 
S3S,  25  NG  910,  19  AmSR  619,  10  LRA 
481;  Lamb  v.  Camden,  etc.,  R.,  etc, 
Co.,  2  Daly  464  [rev  on  other  grounds 
46  N.  T.  271,  7  AmR  827J;  Tompkins 
v.  Saltmarah,  14  Serg.  ft  R.  (Pa.)  276; 
Brlgga  v.  Taylor.  28  Vt.  180. 

[a]  wiiere  the  bailee  Intrusts  fh* 
■ahjsot  matter  to  two  agents  to  re- 
turn to  the  bailor — one  to  take  It  a 
part  of  the  way  and  the  other  the 
rest  of  the  way — he  Is  not  guilty  of 
a  want  of  ordinary  care.  Colton  v. 
Wise.  7  111.  A.  896. 

88.  Mason  v.  St.  Louis  Union 
Stock  Tards  Ca.  80  Mo.  A.  98;  Lamb 
v.  C:amden,  etc.,  R.,  etc.,  Co.,  2  Daly 
464  [rev  on  other  grounds  48  N.  T. 
271,  7  AmR  827];  arUi  v.  Qeneral 
Iron  Screw  Collier  Co.,  L.  R.  1  C.  P. 
000.  4  ERC  880  [aff  L.  R.  3  C.  P.  478, 
4  ERC  68S]. 

88.  Hale  v.  Rawallle,  8  Kan.  136; 
Union  Pac,  R.  Co.  v.  Rollins.  6  Kan. 
167. 

54.  Qrlfllth  V.  Zipperwick,  28  Oh. 
St.  388;  Colyar  v.  Taylor,  1  Coldw. 
(Tenn.)  372;  Jenklna  v.  Motlow,  1 
Sneed  (Tenn.)  248,  60  AmD  164. 

51.  U.  S.— Tracy  v.  Wood.  24  F. 
Cas.  No.  14  130,  3  Mason  132. 

Dak.— Whiting  v.  Chicago,  etc,  R. 
Co.,  5  Dak.  90.  37  NW  222. 

Ga. — Savannah  Merchants'  Nat. 
Bank  v.  Gullmartln.  93  Oa.  603,  21  SB 
65,  44  AmSR  182. 

Mo. — Wiser  v.  Chesley,  68  Mo.  647; 
Mason  v.  St.  Louis  Union  Stock  Yards 
Co.,  60  Mo.  A.  98. 

N.  T. — Lamb  v.  Camden,  etc,  R., 
etc..  Co.,  2  Daly  464  [rev  on  other 
grounds  46  N.  Y.  271,  7  AmR  827], 

Pa. — HofCord  v.  New  York  Cent., 
etc,  R.  Co..  43  Pa.  Super.  308. 

Eng. — Batson  v.  Donovan,  4  B.  A 
Aid.  21,  6  ECL  378,  106  Reprint  846; 
Duff  V.  Budd,  3  B.  &  B.  177.  7  ECL 
671,  129  Reprint  1250;  Riley  v.  Home. 
6  BIng.  217,  15  ECL  649,  130  Reprint 
1044. 

88.  McNabb  v.  Lockhart,  18  Ga. 
496;  Texas  Cent.  R.  Co.  v.  Flanary, 
(Tex.  Civ.  A.)  45  SW  214:  Cashill  v. 
Wright,  6  E.  ft  B.  801,  88  BICL  891, 
119  Reprint  1098. 

BT.  Olblln  V.  McHullen,  L.  R.  2 
P.  C.  817,  5  Hoore  F.  C.  N.  S.  484,  18 
Reprint  678,  8  ERC  613;  Austin  v. 
Manchester,  etc.,  R.  Co.,  10  C.  B.  464, 
70  ECL  464,  11  EngLftEq  606,  138 
Reprint  181.    See  Infra  %  66. 

68.  McNabb  V.  Lockhart,  18  Ga. 
496;  Foster  v.  Essex  Bank,  17  Mass. 
479,  9  AmD  168;  Tompkins  v.  Salt- 
marsh.  14  Serg.  ft  R.  (Pa.)  276;  Cash- 
ill  V.  Wright,  6  E.  ft  B.  891,  88  ECL 
891.  119  Reprint  1096. 

88.  Carlisle  First  Nat  Bank  v. 
Graham,  100  U.  S.  699,  26  L.  ed.  760; 
Tudor  V.  Lewis,  8  Mete.  (Ky.)  378; 


Wilson  V.  York,  etc..  R.  Co..  11  GOl 
ft  J.  (Md.)  68. 

[a]  Gross  BSgUffenos  may,  kov- 
svsr,  fnraislt  srlamM  vt  taMd  and 

of  a  violation  of  that  good  ftdtb 
which  the  law  assumes  to  exist  In 
every  contract  of  bailment.  Tudor  v. 
Lewis,  8  Mete.  (Ky.)  S78. 

[b]  The  distinotlon  bstwesn  nsgtU 
rsBoe  and  ftaad  Is  well  presented  by 
Beardsley,  J..  In  Gardner  v.  Heartt,  3 
Den,  (N.  T.)  232,  286.  -^Fraud  and 
negligence  are  by  no  means  identical 
in  their  nature  or  effect.  Fraud  is  a 
deceitful  practice  or  wilful  device, 
resorted  to  with  intent  to  deprive  an. 
other  of  his  right,  or  in  some  man- 
ner  to  do  him  an  injury-  It  is  al- 
ways positive:  the  mind  concurs  with 
the  act:  what  is  done.  Is  done  de- 
signedly and  knowingly.  But  lo 
negligence,  whatever  may  be  Its 
grade,  there  Is  no  purpose  to  do  a 
wrongful  act,  or  to  omit  the  per- 
formance of  a  duty.  There  Is,  how- 
ever, an  absence  of  proper  atteattos, 
care  or  skill.  It  in  strictly  mm- 
feasance,  not  malfeasance.  This  is 
the  general  idea,  and  It  marks  the 
distinction  between  negligence  and 
fraud.  In  the  first,  there  is  no  posi- 
tive Intention  to  do  a  wrongful  act; 
but  In  the  latter,  a  wrongful  act  is 
ever  designed  and  intended.  Negli- 
gence.  In  Its  various  degrees,  ranges 
between  pure  accident  and  actoal 
fraud,  the  latter  commencing  where 
negligence  ends.  Negligence  is  evi- 
dence of  fraud,  but  still  Is  not 
fraud." 

eo.  Tracy  v.  Wood,  24  F.  Cas.  No. 
14,130,  8  Mason  132;  Pegram  v.  West- 
ern Union  Tel.  Co..  97  N.  C  57.  2  SE 
256;  Wills  V.  Browne,  1  DomUt  288, 
20  OntWR  880,  3  OntWN  680. 

[a]  ninatrations^d)  Wh«i  se- 
curities are  deposited  with  a  bank  ac- 
customed to  receive  such  deposits,  the 
bailee  Is  liable  for  any  loss  occurring 
through  the  mere  want  of  that  de- 
gree of  care  which  good  business  men 
should  exercise  In  keeping  property 
of  such  value.  Gray  v.  Merrtam.  141 
111,  179.  36  NE  810,  39  AmSR  172.  « 
LRA  769.  (2)  But  tbat  one  who  per- 
mits a  friend  to  deposit  valuables  In 
a  safe  temporarily  should  not  be  hdd 
to  the  same  degree  of  reaponslbilltr 
which  attaches  to  a  safe  deposit  com- 
pany Is  a  rule  of  such  obvious  Jus- 
tice that  It  must  inhere  in-every  sys- 
tem of  law  that  equitably  rSguIatw 
human  conduct  Dudley  v.  Camdeo. 
etc.  Ferry  Cow  42  N.  J.  L.  25,  U 
AmR  601.  (2)  Where  the  professlra 
of  the  bailee  Implies  skill,  a  want 
of  such  skill  as  is  imputable  to  his 
calling  will  render  him  liable  as  for 
gross  neglect.  Stanton  v.  BelL  9  N. 
C.  146,  11  AmD  744:  Shiells  v.  BUd:- 
burns.  1  H.  Bl.  168.  12C  Reprint  94. 
(4)  Even  where  his  profession  doM 
not  imply  skill,  a  bailee  who  — 
to  perform  a  delicate  task  is  not 
screened  from  liability  In  cue  be  pei^ 
forms  such  task  in  gross  ignorsMe 
or  with  gross  neriigence^  Conner  t. 
Wlnton.  S  Ind.  Slfi,  16  AmD  781. 


For  latsv  sagss^  dovsloiBeata  and  ofcsagf  In  th«  law  set  eumolaUve  AnnotaUons,  same  UUa,  page  and  nota  avabsr. 

Digitized  by'' 


/Google 


§§  60-61] 


BAILMENTS 


[6  0.  J.]  1121 


Great  care  or  extraordinary  diligence,  when  viewed 
from  the  point  of  ordinary  care  or  diligence,  may  be 
regarded  as  a  higher  degree  of  care  than  ordinary,'^ 
a  failure  to  observe  such  great  care  or  extraordi- 
nary diligence  being  slight  negligence.'' 

[$  61]    (2)  Bailment  for  Untoal  Benefit— (a)  In 


General  Where  a  bailment  is  for  mutual  benefit, 
the  bailee,  in  the  absence  of  special  eontract,  is 
held  to  the  exercise  of  ordinary  care  in  relation 
to  the  subject  matter  thereof  and  is  responsible 
only  for  ordinary  negligence."^  In  the  absence  of 
special  agreement  the  bailee  is  not  an  insurer  of 


61.  Mason  St.  Loulfl  Union 
Stock  Tarda  Co.,  60  Mo.  A.  93. 

"Great  dUlgrence  1b  that  care  shown 
In  the  management  of  his  own  busi- 
ness by  a  man  of  great  vigilance  and 
foresight,  and  of  a  prudent  nature — 
one  given  to  exerting  unusual  skill 
and  cace  upon  his  business  alTalrs. 
Want  of  It  is  alight  negligence." 
Hanes  v.  Shapiro,  168  N.  C.  24,  31,  84 
BE  33. 

69.  Whiting  T.  Chicago,  etc,  R. 
Co.,  5  Dak.  90,  37  NW  222;  Mason  v. 
St.  Louis  Union  Stock  Tarda  Co..  60 
Ma  A.  98. 

68.  U.  S.— New  York  Cent.  R.  Co. 
T.  Lockwood.  17  Wall.  867,  21  U  ed. 
627;  Sea  Ina.  Co.  v.  Vlckaburg,  etc, 
R.  Co^  159  Fed.  «7«,  86  CCA  644,  17 
LRANS  926;  Bteakley  v.  New  York, 
139  Fed.  807;  Fairmont  Coal  Co.  v. 
Jones,  etc.,  Co.,  134  Fed.  711,  67  CCA 
265:  Smith  v.  Britain  Steamship  Co., 
123  Fed.  176;  Lake  Michigan  Car 
Ferry  Transp.  Co.  v.  Crosby,  107  Fed. 
723;  Oannon  v.  Consolidated  Ice  Co., 
91  Fed.  539.  33  CCA  662;  U.  S.  v. 
Yukers,  60  Fed.  641,  9  CCA  171;  Laub 
V.  Lansdale,  14  F.  Cas.  No.  8.118,  1 
Hayw.  &  H,  45;  Reevea  v.  The  Con- 
stitution, 20  F.  Cas.  No.  11,659,  Qllp. 
679. 

Ala. — Hackney  v.  Perry,  152  Ala. 
626,  44  S  1029;  Louisville,  etc.,  R.  Co. 
V.  Bufflngton.  131  Ala.  620,  31  8  592; 
Cartlidge  v.  Sloan,  124  Ala.  596.  26  S 
918;  Davis  V.  Hurt.  114  Ala.  146,  21 
8  468;  Hlgmen  v.  Camody,  112  Ala. 
267,  20  S  480.  57  AmSR  33:  Seals  v. 
Edmondson,  71  Ala.  509:  Wllkinaori 
V.  Moseley,  20  Ala.  662;  Alabama,  etc., 
Rivera  R.  Co.  v.  Burke,  27  Ala.  636; 
Jonea  v.  Hatchett,  14  Ala.  743. 

Ark. — iBertlg  v.  Norman,  101  Ark. 
75.  141  SW  201,  AnnCasl913D  943; 
Union  Compress  Co.  v.  Nunnally,  67 
Ark.  284,  54  SW  872;  Stewart  t. 
Davis,  31  Ark.  618,  26  AmR  576. 

Cal. — Barrere  v.  Somps.  118  Cal. 
97,  45  P  177,  572. 

Cola — Michigan  Stove  Ca  v.  Pueb- 
lo Hardware  51  Cola  160.  116  P 
840. 

Conn. — Oillette  v.  Ooodspeed,  69 
Conn.  363,  37  A  973;  Bradley  v.  Cun- 
ningham, 61  Conn.  485,  28  A  932,  16 
I<RA  679. 

Del. — Union  Stone  Co.  v.  Wilming- 
ton Transfer  Co.,  90  A  407;  Bowen  v. 
Isenberg  Bros.  Co..  22  Del.  230,  67  A 
162;  Pusey  v.  Webb,  18  Del.  490,  47 
A  701;  Chase  v.  Maberry,  3  Del.  266; 
Early  v.  Wilson,  2  Del.  47. 

Fla. — Coombs  v.  Rice,  67  S  143; 
Williamson  v.  PhlHlport,  66  Fla.  549, 
553,  64  S  269,  62  LRANS  412  (quot 
Cyc];  Coombs  v.  Rice.  64  Fla,  202, 
205,  59  S  958  [cit  Cyc];  Tallabassee 
R.  Co.  v.  Macon,  8  Pla.  298;  Kelly  v. 
Wallace,  6  Fla.  690;  Forsyth  v.  Perry, 

6  Fla.  837. 

Oa. — Miller  v.  Ben  H.  Fletcher  Co., 
142  Oa.  668.  83  8E  621;  Walpert  v. 
Bohan,  126  Oa.  682,  56  SE  181,  115 
AmSR  114,  6  LRANS  828,  8  AnnCas 
89;  Latimer  v.  Alexander,  14  Ga.  259; 
Oorman  v.  Campbell,  14  Oa.  137;  Co- 
lumbus v.  Howard,  6  Ga.  213;  W.  H, 
Miles  Shoe  Co.  v.  Almand,  (A.)  84  SE 
163;  Pickering  v.  Anderson,  12  Ga.  A. 
61,  76  SE  764;  Gamer  v.  Eaat  Point, 

7  Ga.  A.  630.  67  SE  847;  Morris  Stor- 
aK«,  etc..  Go.  v.  Wilkes,  1  Ga.  A.  761, 
68  SE  232;  Haines  v.  Shappell,  1  Oa. 
A.  480,  58  SE  220;  Evans  v.  Nail,  1 
Oa.  A.  42,  67  SE  1020. 

m. — Mayer  v.  Brenslnger,  180  111. 
lie,  64  NE  169,  72  AmSR  196;  Stand- 
ard Brewery  v.  Bemis.  etc..  Malting 
Co.,  171  IlL  602,  49  NE  507;  Union 
Stockyard  etc.,  Co.  t.  Mallory,  etc., 
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Ca,  157  ni.  6S4,  41  NE  888,  4S  AmSR 
341;  Gray  v.  Merriam,  143  111.  179,  36 
NE  810,  39  AmSR  172.  82  LRA  769: 
Cloyd  V.  Steiger,  139  111.  41,  28  NE 
987;  Francis  v.  Shrader,  67  111.  272; 
Russell  V.  Hcehler,  66  111.  459;  Mans- 
field V.  Cole,  61  in.  191;  Spangler  v. 
Eichotti,  26  III.  297;  Howard  v.  Bab- 
cock,  21  III.  269;  Johnson  v.  Chicago 
Feather  Co.,  172  III.  A.  81;  Compto- 
graph  Co.  V,  Coey  Auto.  Livery  Co., 
162  111.  A.  467;  Vlgeant  v.  Nelson,  140 
111.  A.  644;  Ford  Motor  Co.  v.  Osburn, 
140  111.  A.  6SS;  Saunders  v.  Hartsook. 
85  lU.  A.  65;  Colton  T.  Wise.  7  111. 
A.  395. 

Ind. — ^Bass  v.  Cantor,  188  Ind.  444. 
24  NE  147;  Duffy  r.  Howard,  77  Ind. 
182;  Conwell  v.  Smith,  8  Ind.  530; 
Conner  v.  Winton,  8  Ind.  315.  65  AmD 
761;  Cox  V.  O'Rlley.  4  Ind.  368,  68 
AmD  633;  Belt  R.,  etc.  Co.  v.  Mc- 
Clain,  (A.)  106  NE  742;  Daugherty  v. 
Reveal,  64  Ind.  A.  71,  102  NE  881. 

Iowa.— Miner  v.  Mlloslowsky.  158 
Iowa  136,  138  NW  867;  Hunter  v. 
Rlcke,  127  Iowa  108,  102  NW  826; 
Wlsecarver  v.  Long.  120  Iowa  59, 
94  NW  467;  Bowman  v.  Western  Fur 
Mfg.  Co.,  96  Iowa  188.  64  NW  775: 
Chamberlln  T.  Cobb,  38  Iowa  161. 

Kan. — ^Moore  v.  Caas,  10  Kan. 
288. 

Ky. — Bullock  Lumber  Co.  v.  Mar- 
bury  Lumber  Co.,  141  Ky.  229,  132 
SW  560;  Wetck  v.  Dougherty,  139  Ky. 
528.  90  SW  966,  28  ^L  930,  3 
LRANS  848;  Kimball  v.  Dohoney,  88 
SW  3,  18  KyL  987:  Jackson  v.  Rob- 
inson, IS  R  Mon.  1;  Louisville,  etc., 
R.  Ca  T.  Yandell,  17  B.  Mon.  686; 
Adams  V.  Gardner,  13  B.  Mon.  197; 
Hawkins  v.  Phythtan,  8  B.  Mon.  516; 
Swlgert  V.  Graham.  7  B.  Mon.  661; 
Bakewell  v.  Talbot,  4  Dana  216;  Do- 
honey V.  Kimball,  14  KyL  868;  Jack- 
son V.  Robinson.  7  KyL  767. 

La. — Gibbons  v.  Yazoo,  eta,  R.  Co., 
130  La.  671,  68  S  506;  NlckoUs  v. 
Roland,  11  Mart  190. 

Mo. — Mllllken  V.  Randall,  89  Me. 
200,  36  A  76. 

Md, — American  Dlat.  Tel.  Co.  v. 
Walker,  72  Md.  454,  20  A  1,  20  AmSR 
479;  Hambleton  v.  McOee,  19  Md.  43. 

Mass. — Lincoln  v.  Oay,  164  Mass. 
687,  42  NE  95.  49  AmSR  480;  Wood 
V.  Remick.  143  Mass.  453,  9  NE  831; 
Perham  v.  Coney,  117  Haas.  102;  May- 
nard  v.  Buck,  100  Mass.  40;  Eastman 
V.  Sanborn,  3  Allen  694,  81  AmD  677; 
Edwards  v.  Carr,  18  Oray  234:  Fos- 
ter V.  Essex  Bank;  17  Maaa.  479,  9 
AmD  168. 

Mich.— Edgar  v.  Parsell,  151  NW 
714;  Pesola  v.  Forsten,  182  Mich.  94, 
98.  148  NW  365  [clt  Cyc];  Knights  v. 
Plena.  Ill  Mich.  9,  69  NW  92.  66 
AmSR  376  (where  diamonds  were 
held  on  consignment  for  sale);  Rug- 
gles  V.  Fay,  31  Mich.  141. 

Mo. — Gashweller  v.  Wabash,  eta, 
R.  Co.,  83  Mo.  112,  68  AmR  668;  Buls 
V.  Cook.  60  Mo.  391;  Johnson  v.  Ruth, 
34  Mo.  689;  Halyard  v.  Dechelman, 

29  Mo.  459,  77  AmD  685;  Smith  v. 
Meegan.  22  Mo.  150,  64  AmD  269; 
Commercial  Electrical  Supply  Co.  v. 
Missouri  Commn.  Co.,  166  Mo.  A.  332, 
148  SW  996;  Levi  v.  Missouri,  etc.,  R. 
Co..  167  Mo.  A.  636,  138  SW  699; 
Jaminet  v.  American  Storage,  etc.. 
Co.,  109  Mo.  A.  267,  84  SW  128; 
Dalley  v.  Black,  92  Mo.  A.  228;  John- 
son V.  Ruth,  34  Mo.  A.  669;  Taussig 
V.  Schlslds,  26  Mo.  A.  318. 

Mont. — Shropshire    v.  Sldebottom, 

30  Mont.  406,  76  P  941. 

Nebr.— Mattem  v.  McCarthy,  78 
Nebr.  228,  102  NW  468:  Purnall  v. 
Minor,  49  Nebr.  6E6,  68  NW  948. 


N.  H. — Chase  Boody,  55  N.  H. 
674;  Sheldon  t.  Robinson.  7  N.  H.  1B7, 
26AmD  726. 

N.  J.— Manson  v.  Pullman  Palace 
Car  Porters',  etc..  Ben.  Assoc.,  (Sup.> 

60  A  1120;  New  York,  etc.,  R.  Co.  T. 
New  Jersey  Electric  R.  Co.,  60  N.  J. 
L.  338.  38  A  828. 

N.  T. — Ouderklrk  v.  Central  Nat 
Bank,  119  N.  T.  268,  23  NE  876; 
Jones  V.  Morgan,  90  N.  Y.  4.  43  AmR 
131;  Phelps  v.  Peo.,  72  N.  T.  334; 
Balrd  v.  Daly,  67  N.  Y.  236,  16  AmR 
488;  Schwerln  v.  McKle,  51  N.  Y.  180, 
10  AmR  581;  Moore  v.  Westervelt,  27 
N.  T.  234;  Niagara  Alkali  Co.  V. 
Champion  Coated  Paper  Co.,  161  App. 
Div.  67,  146  NTS  284;  Rightrayer  v. 
Doyle,  152  App.  Dlv.  539,  137  NY8 
482;  Om,  eta.  Forge,  etc.,  Worka  T. 
Detroit-Cadillac  Motor  Car  Co.,  139 
App.  DIv.  205,  123  NYS  621;  Snell  v. 
Comwell,  93  App.  Dlv.  136.  87  NYS 
l;McKinop  v.  Reich,  76  App,  Dlv.  334, 
78  NYS  485;  Titsworth  v.  Wlnnegar, 

61  Barb.  148;  Harrington  v.  Snyder,  3 
Barb.  380;  Buddln  v.  Fortunate.  16 
Daly  195.  10  NYS  115;  Fox  v.  Pruden, 
3  Daly  187;  Morris  v.  Third  Ave.  R. 
Co.,  1  Daly  202;  Kleiner  v.  Cohn,  76 
Misc.  116.  132  NYS  779;  AHen  v.  Ful- 
ton Motor  Car  Co.,  71  Misc.  190,  128 
NYS  419;  Campbell  v.  Klein.  52  Mlaa 
123,  101  NYS  577;  Littlefleld  v.  New 
York  City  R.  Co.,  61  Misc.  637.  101 
NYS  75;  Moeran  v.  New  York  Poul- 
try, etc..  Assoc.,  28  Mlac.  687,  69  NYS 
584;  Hoffman  v.  Coughltn,  26  Mlso. 
24,  56  NYS  600;  Cantancarlto  v.  Sle- 
gel-Cooper  Co..  23  MIsa  664.  52  NTS 
29  (care  by  employer  for  outer  gar- 
ments of  its  employees):  Lynch  v. 
Kluber,  20  Misc.  601,  46  NTS  428; 
Waterman  v.  American  Pin  Co..  19 
Misc.  688,  44  NTS  410;  Hardegg  v. 
WUlards,  12  Misc.  17,  33  NTS  26; 
McLoughlln  V.  New  York  Lighterage, 
etc..  Co.,  7  Misc.  119,  27  NYS  248: 
Slegel  V.  Eisner.  138  NYS  174;  Gold- 
stein V.  Blumberg,  130  NYS  163;  Par- 
lato  V.  Thomas,  123  NYS  873;  Slnis- 
chalchl  V.  Basllco,  92  NTS  722; 
Smith  V.  Simma,  51  HowPr  305;  Piatt 
V.  Hlbbard,  7  Cow.  497;  MlUon  v. 
Salisbury,  13  Johns.  211. 

N.  C. — ^Hanes  v.  Shapiro.  168  N.  C. 
24,  84  SE  38;  Ashford  v.  Pittman,  160 
N.  C.  45,  76  SE  943;  Henderson  v. 
Bessent.  68  N.  C.  228. 

Ohr--^ff  T.  CNeil,  t  Cino.  Super. 
246. 

Okl.— Vogel  V.  Braudrlck,  25  Okl. 
269,  105  P  197. 

Pa.— Pittsburgh  Safe  Deposit  Ca 
V.  PoHock.  86  Pa.  391,  27  AmR  660; 
Rodgers  v,  Stophel,  32  Pa.  Ill,  72 
AmD  776;  Gingerbread  Man  Co.  v. 
Schumacher,  36  Pa.  Super.  652; 
Brannan  v.  Haldeman,  S5  Pa.  Super. 
286;  Moneywelght  Scale  Co.  v.  Wood- 
ward. 29  Pa,  Super.  142;  PhiUips  v. 
International  Text  Book  Co.,  26  Pa. 
Super.  230;  Stulta  v.  McConnell,  21 
Pa.  Dtst.  406;  Erie  Bank  v.  Smith,  8 
Brewat.  9;  Koch  v.  National  XBxpreaa 
Co..  1  LackLegN  289. 

R.  I.— Moulton  v.  Phillips,  10  R.  I. 
218,  14  AmR  663. 

S.  C. — Carrier  v.  Dorrance,  19  S. 
30;  Barber  v.  Anderson,  17  S.  C.  U 
358. 

Tenn. — Swift  v.  Memphis  Cold 
Storage  Warehouse  Co.,  128  Tenn.  82, 
158  SW  480;  Kelton  v.  Taylor,  11  Lea 
264.,  47  AmR  284;  Teatman  v.  Hart. 
6  Humphr.  874;  Angus  V.  Dickerson, 
Meigs  459. 

Tex.— Wmis  v.  Harris,  26  Tex.  136; 
Mlms  v.  Mitchell,  1  Tex.  443;  SUley 
V.  Colony  Union  Gin  Co.,  (Civ.  A.) 
168  SW  881;  Bagley  v.  Brack,  <Clv. 
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the  chattel  intrnsted  to  his  eare,"*  and  ia  not  re- 
sponsible for  losses  resulting  from  dangers  neces- 
Mrily  incident  (o  its  nse,*"  from  infirmity  of  the  ar- 

A.)  164  SW  247;  Loeb  Compress  Co. 
T.  Bromberer.  (Civ.  A.)  140  SW  475, 
477  toit  Cyelj  Baker,  etc..  Mfg.  Co.  v. 
Clayton,  46  Tex.  Civ  A.  S84.  103  SW 
197;  Haralson  v.  Hahl,  (Civ.  A.)  85 
SW  1008:  Phillips  V.  Hughes,  (Civ. 

A.  )  33  SW  157;  Green  v.  Larklns,  1 
Tex.  A.  Civ.  Caa.  !  785. 

Vt. — Qleaaon  v.  Beers,  59  Vt.  581, 
10  A  86,  59  AmR  757;  Eastman  T. 
Patterson,  38  Vt.  146;  Brown  v. 
Hitchcock,  28  Vt.  452;  White  v.  Bas- 
com,  28  Vt.  268;  Brlggs  v.  Taylor,  28 
Vt,  180;  Carpenter  v.  Branch.  IS  Vt 
161,  37  AmD  587. 

Wash. — Colburn  v.  State  Art  As- 
soc.. 80  Wash.  682,  141  P  115S,  LRA 
1915A  594. 

W.  Va.— H,  C.  Powell  Music  Co.  v. 
Parkersburg  Transfer,  etc.,  Co.,  84 
SE  563. 

Eng. — Sanderson  v.  Collins,  [19041 
1KB.  628:  McMahon  v.  Field,  7  Q. 

B.  D.  591;  Batut  v.  HarUey,  1*  R.  7 
Q.  B.  594. 

Man. — Ounn  v.  Canadian  Pac.  R, 
Co.   22  Man.  32,  I  DomLR  232. 

N.  S, — Canadian  Gas  Power,  etc.  v. 
Crosby,  44  N.  S.  192;  McKenste  v. 
Lewis,  31  N.  S.  408;  Canadian  Gas 
Power  Launches  v.  Crosby,  30  Can 
LTOccNotes  340. 

Ont. — Dunn  v.  Prescott  El.  Co.,  4 
Ont,  L.  103,  1  OntWR  404  [dlsm  app 
1  OntWR  75];  Reynolds  v.  Roxburgh, 
10  Ont.  649. 

Que. — McKeage  v.  Pope,  10  Que. 
Super.  459. 

Sask.— Wright  v.  Smith.  4  Sask.  L. 
Z53. 

"Commensurate  care,  or  due  care 
under  the  circumstances.  Is  the  mea- 
sure of  the  bailee's  obligation.  In  the 
absence  of  express  contract,  no  mat- 
ter what  may  be  the  object  of  the 
bailment,"    Hanes  v.  Shapiro,  168  N. 

C.  24,  29,  84  SE  33. 
"Bailees  for  hire  are  under  a  legal 

obligation  to  exercise  the  same  de- 
gree of  care  towards  the  preserva- 
tion of  the  goods  entrusted  to  them 
from  Injury  which  might  reasonably 
be  expected  from  a  skilled  store- 
keeper acquainted  with  the  risks  to 
be  apprehended;  and  the  obligation 
includes,  not  only  the  duty  of  taking 
all  reasonable  precautions  to  obviate 
such  risks,  but  the  duty  of  taking  all 
proper  measures  for  the  protection  of 
the  goods  when  such  risks  are  Im- 
minent or  have  actually  occurred." 
Charrest  v.  Manitoba  Cold  Storage 
Co.,  17  Man.  539,  552. 

What  constitutes  ordinarr  oars  or 
nMrUgenc*  see  supra  {  .58. 

[a]  Qoods  oonslgnM  tor  sals, — 
Where  ^ooda  were  delivered  to  a 
bailee  to  be  sold  and  returns  made 
to  the  bailor,  under  a  contract  pro- 
viding that  at  the  expiration  of  the 
bailment  the  remaining  stock  should 
be  returned,  and  that  during  the  ex- 
istence of  the  bailment  the  bailee 
should  "keep  the  stock  In  good,  clean 
condition,  and  pay  special  attention 
to  forcing  the  sale  of  the  oldest 

f oods  on  hand,  thus  making  every  ef- 
ort  to  prevent  the  accumulation  of 
old  or  shelf-worn  goods,"  the  bailee 
was  authorized  to  expose  and  handle 
the  goods  according  to  the  approved 
methods  usually  adopted  to  facilitate 
the  sale  of  the  particular  kind  of 
goods  and  In  accordance  with  the 
cuKtom  of  the  particular  trade,  and 
he  was  not  expected  to  keep  the  goods 
covered  or  concealed  from  view, 
stored  In  safety  deposit  vaults, 
shielded  from  light,  or  hermetically 
sealed,  until  the  day  of  reckoning 
with  the  bailor,  and  he  ts  not  liable 
for  such  damages  to  any  portion  of 
the  stock  of  goods  as  would  be  nat- 
urally and  necessarily  incident  to  ef- 
fprts  to  sell  In  accordance  with  the 
pustom  of  the  trade.    W.  H.  Miles 


tide  itself"  or  the  act  or  negligence  of  a  third 
person,*'  or  from  accident,"*  withoat  negl^nce  on 
his  part.  Nor  is  the  bailee  liable  for  losses  doe  to 


Shoe  Co.  V.  Almand,  (Ga.  A.)  84  SE 
163. 

[b]  XasnoTAl  of  goods  from  plM* 
deposited. — (1)  When  goods  are  de- 
posited with  a  bailee  for  hire  with- 
out any  contract  as  to  where  they 
shall  be  kept,  but  the  bailor,  suppos- 
ing they  will  be  kept  where  first  de- 
posited. Insures  them  as  located  there 
without  informing  the  bailee  of  such 
Insurance,  the  bailee  Is  not  guilty  of 
such  negligence  In  removing  them  to 
another  place  of  deposit  without  In- 
forming the  bailor  of  his  Intention 
of  so  doing  as  will  of  Itself  make  him 
liable  for  the  vaJue  of  goods  If 
burned;  but  the  bailor  loses  the  bene- 
fit of  the  Insurance  In  case  It  covers 
the  goods  only  while  In  the  place 
named  In  the  policy.  Bradley  v.  Chin- 
nlngham,  61  Conn,  485,  23  A  932,  15 
LRA  679.  (2)  And,  where  the  bailee 
changes  the  place  of  keeping  In  or- 
der the  better  to  carry  out  the  bail- 
or's Instruction  and  to  facilitate  the 
purpose  of  the  bailment,  the  bailee  la 
not  responsible  for  Injury  that  hap- 
pens without  his  negligence.  Saun- 
ders v.  Hartsook.  85  111.  A,  55. 

64.  V.  a. — Fairmont  Coal  Co.  t. 
Jones,  etc..  Co.,  134  Fed.  711,  67  CCA 
265;  Lake  Michigan  Car  Ferry 
Tranap.  Co,  v.  Crosby,  107  Fed.  728; 
World's  Columbian  Exposition  Co.  v. 
Republic  of  France,  91  Fed.  64,  S3 
CCA  333;  Pelham  v.  Pace,  19  F.  Cas. 
No.  10,911a,  Hempst.  223. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Bufflngton,  131  Ala.  620.  31  S  593. 

C!al. — Copelin  v.  Berlin  Dye  Works, 
etc.,  Co.,  168  Cal.  715,  H4  P  961,  LRA 
1915  C  712  (holding  that  the  mere 
fact  that  the  servants  of  one  with 
whom  clothes  are  left  to  be  cleaned 
customarily  search  such  clothing  for 
valuables  that  may  have  been  left 
therein  will  not  render  him  liable 
as  an  insurer). 

Conn. — Gillette  v.  OoodspMd,  69 
Conn.  363,  37  A  973. 

Del. — Bowen  v.  Isenberg  Bros.  Cc 
22  Del.  230,  67  A  152. 

Fla. — Williamson  v.  Phllllpott,  66 
Fla.  549,  563,  64  S  269,  52  LRAN8 
412  [quot  Cyol:  Coombs  v.  Rice.  64 
Pla.  202,  206.  59  S  958  [clt  CycJ. 

111. — Standard  Brewery  v.  Bemls. 
etc..  Malting  Co,,  171  111.  602.  49  NB 
507  lait  70  111.  A.  363];  Johnson  v. 
Chicago  Feather  Co„  172  111.  A.  81; 
Saunders  v,  Hartsook,  85  lU,  A. 
66. 

Ind.— Rice  v.  Nixon,  97  Ind.  97,  49 
AmR  430;  Conwell  v.  Smith,  8  Ind. 
530;  Wood  V.  McClure.  7  Ind.  165; 
Drudge  v.  Leiter,  13  Ind.  A.  694.  49 
KB  34,  63  AmSR  359. 

Iowa. — Hunter  v.  Rlcke,  127  Iowa 
108,  102  NW  826. 

Me. — Field  v.  Brackett,  56  Me. 
121. 

Md. — Darby  Candy  Co.  v.  Hoffber- 
ger.  111  Md.  84,  73  A  666. 
^^Mass. — ^Perham  v.  Coney,  ll7  Mass. 

Mich.— Beller  v.  SchultiL  «  Mich. 
529.  6  NW  225.  38  AmR  280. 

Mo. — Commercial  Electrical  Supply 
Co.  V.  Missouri  Commn.  Co.,  166  Mo. 
A.  832,  148  SW  995;  Link  v.  kathway. 
143  Mo.  A.  502.  127  SW  913;  Jamlnet 
v.  American  Storage,  etc-  Co.,  109  Mo. 
A.  257,  84  SW  128. 

Mont, — Shropshire  v.  Sldebottom, 
30  Mont.  406.  76  P  941. 

N.  Y. — Adams  v.  New  Jersey 
Steamboat  Co.,  161  N,  Y,  163,  45  NE 
369.  56  AmSR  616.  34  LRA  682; 
Stewart  v.  Stone.  127  N.  Y.  500.  28 
NE  595,  14  LRA  2I5  and  note;  Niag- 
ara Alkali  Co.  V.  Champion  Coated 
Paper  Co.,  161  App.  Dlv.  67,  146  NYS 
284;  Rlghtmyer  v.  Doyle,  1S2  App. 
Dlv.  539.  187  NYB  482;  Cramer  v. 
Klein.  127  App.  Dlv.  146,  111  NYS 
469;  kyland  t.  Paul,  83  Barb.  211; 


Ames  T.  Belden,  17  Barb.  613;  Bod- 
din  V.  Fortunate,  16  Daly  195.  10 
NYS  115;  Campbell  v.  Klein,  52  Misc. 
123,  101  NYS  577;  Llttlefleld  v.  New 
York  City  R.  Co.,  51  Mlac  637.  101 
NYS  76;  Montgomery  v.  LadJIng.  36 
Misc.  92,  61  NYS  840;  Pattlson  v. 
Hammersteln.  1?  Misc.  376,  39  NTS 
1039;  Simpson  v.  Rourke.  13  Misc. 
230.  34  NYS  11;  Millon  v.  Salisbury, 
13  Johns.  211. 

N.  C. — Whitlock  V.  Auburn  Lumber 
Co..  146  N.  C.  120,  S8  SB  909.  12 
LRANS  1214;  Fortune  v.  Haxrla;,  51 
N.  C.  532. 

Or. — ^Alden  v.  Qrande  Ronde  Lum- 
ber Co.,  46  Or.  593.  81  P  385. 

Pa.— Zell  T.  Dunkle,  168  Pa.  3SS. 
37  A  38;  Olngerbread  Man  Co.  v. 
Sobumaoher.  35  Pa.  Super.  652. 

S.  C— Deloach  v.  Self.  26  S.  a  U 
12. 

Wis. — Firemen's  Fund  Ins.  Co. 
Sohreiber,  150  Wis.  42.  135  NW  607.  4S 
LRANS  314,  AnnCasl913E  823. 
^^N.  B.— Dickie  V.  Campbell,  1  N.  BL 

H.  S.— McKenale  t.  Lewis,  tl  M.  & 

408. 

Ont. — Dominion  Express  Oo.  t. 
Krigbaum.  18  OnL  L.  533,  13  OntWR 
364,  924;  Reynolds  v.  Roxburgh.  II 
Ont.  649. 

"In  all  ordinary  classes  of  bail- 
ment losses  occurring  without  neslt- 
gence  on  the  part  of  the  bailee  fill 
upon  the  bailor.  The  bailee's  llmbU- 
Ity  turns  upon  the  presence  or  ab- 
sence of  negllgsnce.  In  some  ex- 
oepUonal  kinds  of  bailments,  as  in 
the  case  of  carriers  or  Innkeepers, 
there  Is  a  special  UabUity,  apprul- 
matlng  that  of  an  insurer,  but,  gen- 
erally speaking,  there  can  be  no  re- 
covery against  a  bailee  for  loss  or 
damage  to  the  property,  In  the  ab- 
sence of  negligence."  Hanes  v.  Shap- 
iro, 168  V.  C.  24,  29,  84  SE  38. 

68.  W.  H.  Miles  Shoe  Co.  v.  Al- 
mand, (Ga.  A.)  84  SE  16t;  Aldea  T. 
Orande  Ronde  Lumber  Co^  46  Or 
593,  81  P  386. 

^^MtaMBt  of  animals  sea  Animals 

•6.  Piisey  V.  Webb.  18  DeL  4M. 
47  A  701;  Williamson  FblUtoolL  66 
Fla.  649.  64  S  269,  52  LRAKS^4U 
(where  the  balled  property  was  a 
lighter  which  was  decayed  and  worm- 
eaten)  ;  Bradbury  v.  Lawrence.  91 
Me.  467,  40  A  332  (reatlvenen  of 
horse). 

[a]  Vse  of  propertr  aftor  Olseov^ 
erisff  Isherent  weakaess  and  lack  of 

adaptability  to  uses  Intended  may 
constitute  such  negligence  as  to  ren- 
der the  bailee  liable  for  Injurr  to 
property  while  being  so  used.  Baker 
etc.,  Mfg.  Co.  V.  Clayton,  40  Tex.  Civ. 
A.  586,  90  SW  619. 

67.  Jamlnet  v.  American  Storajn^ 
etc.,  CO.,  109  Mo.  A.  257,  84  SW  1^ 
Llttlefleld  V.  New  York  City  R.  Co. 
51  Misc.  637,  101  NYS  75;  Oln«^ 
bread  Man  Co.  v.  Schumacher.  35  Fa. 
Super.  652. 

es.  U.  S. — ^Fairmont  Ooal  Co.  t. 
Jones,  etc.,  Co.,  184  Fed.  711,  67  CCA 
265. 

Fla. — ^Williamson  v.  Fhtllipoff 
Fla.  549,  64  S  269.  S2  LRANB  412; 
Coombs  V.  Rice,  «4  Fla.  202,  59  8 

958. 

111. — Saunders  v.  Hartsook,  8S  TO. 

A.  SS. 

Md. — Darby  Candy  Co.  v.  Kiff. 
berger.  111  Md.  84,  73  A  565. 

Pa. — Gingerbread  Man  Co.  v.  8c3ia- 
macher,  35  Pa.  Super.  652. 

3.  C.-— Deloach  v.  Sela,  26  S.  CL  L. 
12. 

Tex. — Studebaker  Bros.  Mfg.  Co.  t. 
Carter,  51  Tex.  Civ.  A.  331,  111  SW 
1086. 

Man. — ^Templeton  Waddlncton,  14 
Man.  495,  24  CanLTOecNotes  ISl. 


For  Iftt9r  «wssp  dev«l^»aMa«B  and  clwafes  in  tb«  taw  »m  cunulatlve  Annotations,  same  title,  pace  and  note  aiuabsr. 
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§61] 


BAILMSNT8 


[60.  J.]  im 


the  contributory  negligence  of  the  bailor,  bis  agents, 
or  serrantB.**  Under  the  term  "  accident "  is  in- 
cluded any-  casoalty  produced  by  physical  causes 
which  are  inesistible  in  their  nadare,  snob  as  Are 
and  storm/^  the  perils  of  the  bm»*'  unprecedented 
floods/'  or  other  acts  of  Qod.^*  So  a  luilee  is  not 
liable  for  losses  resulting  without  his  negligence 
f^om  soeh  public  disasters  as  the  inroads  of!  a  hos- 
tile  array/*  or  the  eonflseation  or  deBtmetion  of 
goods  by  military  authority/'  or  from  sadi  private 
causes  as  robbery/*  bnivlary/*  or  theftJ*  Failure 
to  provide  a  watchman  is  not  negligence  as  a  mat- 
ter of  law."*  If,  however,  a  loss  by  fire  is  such  a 


6».     Wan  V.   GlJlln  Printing  Co., 

21  Misc.  Ut,  48  NTS  67;  CoIt»rt  v. 
Wlnalpes  Indastrlal  Bxhlbitlon 
AB80C.,  (Man.)  17  WaatLR  S73. 

lO,  tJ.  8. — Fairmont  Coal  Co.  v. 
Jonu,  eta,  Co.,  1S4  Fed.  711,  67  CCA 
265;  World's  Columbian  Elxposltlon 
Co.  T.  Republic  of  Prance,  VI  Fed. 
€4,  33  CCA  831. 

Del. — Bowen  v.  laenbera  Broa.  Co., 

22  Del.  230.  S7  A  152. 

Fla. — Coombs  t.  Rice.  64  Fla.  20S, 
69  S  958. 

111.— Russell  V.  Koehler.  66  III.  459; 
Ford  Motor  Co.  v.  Osburn,  140  111.  A. 
9ti. 

La. — ^Robaon  v.  Wool  folk,  2}  La- 
Ann.  S84. 

Minn. — St.  Paul,  etc.,  R.  Co.  v. 
Minneapolis,  etc.,  R.  Co.,  26  Hlnn.  24S, 
2  NW  700.  37  AmR  404. 

Miaa.— Meridian  Fair,  etc..  Assoc.  t. 
North  Birmingham  St.  R.  Co..  70 
Miss.  808,  12  S  655. 

N.  Y.— Cramer  v.  Klein,  127  App. 
Div.  146.  Ill  NTS  469;  Hyland  v. 
Paul.  8S  Barb.  241;  Labowlts  v. 
FranVfort,  4  Misc.  276.  23  NTS  1038; 
Seymour  t.  Brown,  16  Johna.  44. 

K.  C— Hanea  v.  Shapiro,  168  N.  C. 
24.  84  BE  88;  Whitlock  v.  Auburn 
Lumber  Co.,  146  N.  C.  IM,  M  SB  909, 
12  LRAN3  1214;  Henderaon  v.  Bea- 
•ant.  68  N.  C.  223. 

Pa.— Light  V.  MlUer.  38  Pa.  Super. 
408. 

Va. — Slaughter  v.  Oreen,  1  Rand. 
(22  Va.)  3.  10  AmD  488. 

Ont. — Leggo  V.  WellanA  Vale  Mfg. 
Co.,  a  Ont.  L.  46. 

Que. — La  Compagnie  da  Ii'Union 
des  Abattoirs  de  Montreal  v.  Leduc, 
10  Que.  K.  B.  289. 

"The  general  rule  Is,  If  property, 
while  in  the  poaaesslon  of  the  bailee 
or  tenant,  is  destroyed  by  flood,  wind 
or  Are,  without  neglieence  on  the  part 
of  the  tenant  or  bailee,  the  latter  Is 
not  liable  to  the  owner  for  the  loss." 
Liink  V.  Hathway,  143  Mo.  A.  602.  614. 
127  8W  918. 

[a]  VaUoM  to  take  orUaavy  omm 
of  ufoaaaty  aftav  a  fln  renders  the 
bailee  liable  for  the  loss  reaultlng 
from  such  failure.  Bowen  v.  Isen- 
berg  Broa.  Co.,  22  Del.  280,  67  A  162. 

[b]  -Wlere  a  fin  la  eavaed  by  the 
MCliareaee  of  the  bailee's  servants  the 
iMiTlee  is  liable.  McCaW  Klmbrel, 
IB  S.  C.  L.  220.  _ 

71.  Meln  v.  West,  T.  U.  P.  Cbarlt. 
(Ga.)  170;  Harvey  T.  Murray.  13« 
Mass.  377. 

[a]  xraffliganoe  of  the  bailee  but 
tor  which  injury  would  not  have 
been  caused  by  the  storm  renders 
the  bailee  liable.  Sinischalchl  v. 
Baalico,  92  NTS  722. 

70.  Bird  V.  Afitcock,  2  Bulstr.  280, 
80  Reprint  1122.  _ 

73.    Niagara  Alkali  Co.  v.  Cham- 

8 ion  Coated  Paper  Co„  161  App.  Dly. 
7,  146  NTS  284;  H.  C.  Powell  Music 
Co.  V.  Farkersburg  Transfer,  etc, 
Co..  <W.  Va.)  84  SB  563  (holding 
that,  where  goods  loat  In  an  unprece- 
dented flood  could  have  been  aaved 
by  ordinary  care  of  the  bailee,  such 
want  of  care,  and  not  the  act  or 
Ood,  is  the  proximate  oauae  of  the 

Watklna  v.  Boberts,  28  Ind.  167. 


[n]   Deatroetlon  of  barges  by  loa. — 

A  bailee  for  hire  is  not  responaible 
for  the  loaa  of  a  banra  ,wluch  was 
destroyed  lur  the  loe  fil' ttaa  Hlaala- 
Blppi  WItlunR  MH  nraltT  JHteBvara  V. 
The  aacamon,  8S  Mo.  187;  Jonea  v. 
Cllmore/91Pa.  810. 

76.  Waller  *.  Parker,  5  Coldw. 
(Tenn.)  476.  See  also  McCranle  v. 
%Vood  24  La.  Ann.  406  (where  the 
balled  property  fell  within  the  mili- 
tary opiT.'itions  of  the  enemy  and 
w-.ia  ntnliMi  or  destroyed), 

76.  Abraham  v.  Nunn,  42  Ala.  61; 
Hrltlon  V.  Aymar,  23  La.  Ann.  68; 
Yale  V.  Oliver,  21  La.  Ann.  454;  I^vy 
V.  Bergeron,  20  La.  Ann,  290. 

[  '1 1  Bnt  Where  bailee  ToimttaHly 
■nrrendered  gooda  to  military  au- 
thiiritioa  and  was  not  deprived  of 
tliem  by  force,  he  la  liable.  James  v. 
Greenwood,  20  La.  Ann.  2S7. 

77.  DeHaven  v.  Kenslnpton  Nat. 
Qank,  81  Pa.  95;  Sanchez  v.  Blum- 
berg.  (Tex.  Civ.  A.)  176  KW  504. 

78.  Louisville,  etc.,  R.  Co.  v.  Buf- 
fiiieton,  131  Ala.  620.  31  S  692: 
Carlyon  v.  Fitzhenry,  2  Ariz.  266,  16 
I'  273;  Leeds  v.  Trenton  Bank,  (N. 
J.)  [cit  Stewart  Dig.];  Lyons  First 
Nat.  Bank  v.  Ocean  Nat.  Bank,  60 
N.  T.  278.  19  AmR  181;  Campbell  V. 
lO^n,  62  Misc.  128,  101  NTS  $77. 

79.  Ind.— Line  v.  MlUs,  12  Ind.  A. 
100,  29  NE  870. 

Miss.— Caldwell  v.  60  Mlsa. 

a30.  45  AmR  410. 

N.  T. — Camphell  v.  Klein,  S2  Mlac. 
123.  101  NTS  577. 

Tex,— Sanchez  v.  Blumberg.  (Civ. 
A  )  17R  SW  904. 

Wn.sh,— Colburn  v,  Washington 
State  Art  Assoc..  SO  Wash.  662,  141  P 
11S3.  LHA1915A  594. 

Eng. — Flnucane  v.  Small,  1  Bsp. 
Sir,;  De  Roth.schild  v.  Royal  MaU 
J^team  Packet  Co.,  7  Exch.  734. 

Man.— Hill  v.  Stalt.  23  Man.  882,  14 
DomLR  158,  25  WestLR  476. 

Ont. — Dominion    Bfamreaa    Co.  v. 

Krfgbaum,  18  Ont  L.  888,  18  OntWR 
864,  924. 

Theft  »m  wMmwim  rMtaUrery  see  in- 
fra S  93. 

[a]  BmbeniemaBt  of  neolai  de- 
posit br  baalc  oaahlar, — (1)  A  bank 

Ts  not  liable  for  the  embezxlement  by 
the  cashier  of  a  special  deposit, 
where  ordinary  diligence  has  been 
exercised  In  its  keeping.  Levy  v. 
Pike,  25  La.  Ann.  630:  Comp  v.  Car- 
lisle Deposit  Bank.  94  Pa.  409;  Car- 
lisle First  Nat.  Bank  v.  Craham,  79 
Pa.  106,  21  AmU  19;  Ciblln  v.  Mc- 
Mullen,  L.  R.  2  I'.  C.  SIT.  fl  Moore 
P.  C.  N.  S.  434,  16  Reprint  n7S,  3  ERC 
fil3.  (2)  But,  In  an  action  against 
a  bank  for  the  loss  of  a  special  de- 
posit, where  It  appeared  that,  while 
the  bank  protected  It,'!  own  property 
from  loss  or  emhf zzlcmont  through 
its  employees  by  entrie.'i  In  Its  books 
ns  to  Its  amount  and  character,  and 
by  frequent  examinations  ascer- 
tained Its  safety  and  condition,  no 
such  precautions  were  taken  with  ref- 
erence to  the  property  of  tustomers 
left  In  its  posseaslon,  it  was  held  that 
thi  failure  to  take  such  precautions 
wa«  .nexltmnce  for  which  the  bank 


duiger  to  the  property  as  Bhonld  have  been  fore- 
seen by  a  person  of  iwdinary  pmdenee,  then  it  is 
defendant's  duty  to  exercise  sneh  prwantifms  to 
prevent  a  fire  as  ordinary  ears  requires,  and  to  make 
sneh  provisions  for  the  eaie  of  property  and  for 
its  rescue  and  preservation  in  ease  of  fin  u  ordi- 
nary pmdoMe  difltatea.*^ 

Acts  of  MTVants  aad  iad«p«idsnt  eoBtraolors. 
The  bailee  is  liable  not  only  for  his  own  negUgenee 
but  also  for  losses  resnltii^  frcnn  the  n^igenee 
of  his  servants  while  aetii^  in  the  conrBe  of  their 
employment/'  or  from  that  of  independent  con- 
traetois  to  whom  he  has  introsted  the  prop- 

NB  875.  (8)  Where  the  officers  of  a 
bank  have  kitowledge  that  the  cashier 
ia  in  the  habit  of  speculating,  they 
will  be  chargeable  with  gross  neglect 
and  liable  for  such  if  a  apeeial  de- 
poalt  is  aubaecyiently  stolen  by  the 
cashier.  Preston  v.  Prather.  137  U. 
S.  604,  11  act  188,  84  L.  ed.  788; 
Prather  v.  Kean,  29  Fed.  498  [aff  1ST 
U.  S.  604.  11  set  162,  34  L.  ed.  788]; 
Merchants'  Nat.  Bank  v.  G-uilmartln, 
93  Qa.  603.  21  8E  66,  44  AmSR  182; 
Scott  V.  Chester  Valley  Nat  Bank, 
72  Pa.  471.  18  AmR  711. 

[b]  The  keeper  of  a  ffara«e  who 
has  undertaken  not  to  allow  the  bail- 
or's automobile  to  be  taken-  out  with- 
out hts  written  order  is  liable  for  the 
resulting  damages  where  he  has 
negligently  failed  to  prevent  its  be- 
ing taken  out  by  the  owner's  chauf- 
feur without  such  order.  Wilson  v. 
Wyckoff,  133  App.  DIv.  92,  117  NTS 
788  tall  200  N.  T.  581  mem,  98  NE 
1136  mem]. 

so.  Belt  R..  etc..  Co.  v.  McClaln, 
(Ind.  A.)  106  NE  742.  74B  (where  the 
court  said:  "We  are  safe  in  saying 
that  ordinary  care  doea  not  require 
that  a  watchman  be  kept  constantly 
in  and  about  every  buUding  during 
the  houra  of  darkness,  for  the  pur- 

Sose  of  protecting  property  anilnat 
re,  thieves,  or  other  dangers.  There 
is  no  room  for  reasonable  minds  to 
differ  upon  this  question.  It  may  be 
that  the  barn  In  which  appellee's 
mules  were  stabled  was  so  located 
with  reference  to  its  surroundings 
and  such  other  circumstances  may 
have  existed  as  to  render  such  a  pre- 
caution reasonably  necessary.  It  may 
have  tieen  exposed  to  the  danger  of 
fire  from  passing  trains,  adjacent  fac- 
tories, or  from  lights  or  fires  in  or 
about  it,  and  there  may  have  been 
other  circumstances  proper  for  the 
consideration  of  the  Jury  in  deter- 
mining whether  or  not  ordinary  care 
required  that  a  watchman  be  kept  in 
or  aliout  the  building.  It  was  incum- 
bent upon  appellee  to  show  some  cir- 
cumstances or  condltlona  upon  which 
the  Jury  could  base  an  inference  that 
such  a  precaution  waa  essential  to 
the  exerciae  of  ordinary  care.  No 
auch  showing  was  made,  and  there- 
fore there  is  no  evidence  to  aupport 
the  finding  of  the  inferential  fact 
that  ordinary  care  required  appellant 
to  keep  a  watchman  In  and  about  the 
building;'). 

Bl.  Belt  R.,  etc.,  Co.  v.  McClain, 
(Ind.  A.)  106  NE  742  (holding  that, 
where  ordinary  care  required  a  tmllee 
to  foresee  the  danger  of  fire  and  to 
guard  against  It,  he  is  liable  for  loss 
occasioned  by  failure  to  guard 
against  the  Are.  even  though  ft  oc- 
curred without  any  fault  on  his 
part). 

88.  IJ.  S. — Smith  V.  Bouker,  49  Fed. 
954,  1  CCA  481  [aff  40  Fed.  889]. 

Ala,— McQIlI  V.  Monette,  87  Ala.  49; 
Maxwell  v.  Eason,  1  Stew.  614. 

Colo. — Hlmmer  v.  Wilson,  42  Colo. 
180.  93  P  1110. 

Iowa. — ^Wlsecarver  v.  Long.  120 
Iowa  69.  94  NW  467. 

Md. — American  Diat.  Tel.  Co.  v. 
Walker,  72  Md.  464,  20  A  1,  20  AmSR 
479. 
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lerty.^  It  has  been  held  that  a  bailee  is  not  liable  for 
«  Ims  resulting  from  the  theft  of  the  property  by  his 
servant without  gross  n^Iigence  on  his  part;'' 
but,  on  principle,  it  Would  seem  that,  if  a  bailee  ia 
liable  for  injury  to  the  goods  through  the  n^ligeaea 
of  bis  servant  to  whom  he  has  intrusted  them,  a 
fortiori  he  should  be  liable  for  tiia  theft  of  the 
goods  by  the  servant." 

lUegality  of  bailment.  The  bailee  is  not  reeved 
from  his  duty  to  take  proper  care  of  the  article 
bailed  by  the  faet  that  it  is  bailed  for  an  unlawful 
purpose." 

Effect  of  tsmiinatton  of  bailmsot.  The  degna  of 

n^Iigenee  for  which  the  bailee  is  liable  onanges 
firom  ordinary  n^ligence  to  gross  n^ligenco  where 
the  duration  of  bailment  is  not  fixed,  and  the  bailee 
has  given  reasonable  notice  to  the  bailor  of  his  in- 
tention to  terminate  the  bailment'* 

Waiver  and  estoppel  npon  the  part  of  bailor.  A 
bailee  is  not  relieved  from  liability  for  want  of 
due  eare  by  the  mere  faet  that  the  bailor  knows 
the  manner  in  which  a  bailment  is  being  cared  for.'" 
The  receipt  by  the  bailor  of  the  stipulated  compen- 
sation for  use  of  the  bailed  article  docs  not  estop 
him  from  claiming  damages  for  injury  i6  it  caused 
by  the  bailee's  negligence;"®  nor  where  an  artiele 
is  injured  while  in  the  custody  of  a  person  repairing 

Hteh. 


it  is  the  bailor  estopped  from  settinff  tm  a  ieKOM 
demand  for  damages  by  the  fact  that  he  iiAs  made 
payment  for  the  reptatSt"^  The  bailee  is  not  tfr- 
lieved  from  liability  by  redson  of  the  faet  that 
valuable  articles  are  intrusted  to  him  without  dis- 
closure of  their  value)  where  there  is  no  r^nlatum 
or  custom  to  that  effect,  and  he  has  made  no  in- 
quiry.*' A  bailor  who,  being  able  to  save  and 
proteot  hts  property  from  a  vis  major,  neglects  so 
to  do  mttst  hunself  softer  a  loss  if  one  occurs,  fw 
be  has  no  right  to  see  his  property  fp  to  min  and 
to  rely  upon  a  remedy  against  the  baUee.** 

{%  62]  (b)  Oaiw  of  Ooods  DeUvered  for  lUsii- 
factore  or  Repairs.  A  bailee  intrusted  with  goods 
for  the  purpose  of  manufacture  or  repair  for  a  con- 
sideration is  deemed  a  bailee  for  hire  and  is  liable 
for  loss  or  injury  resulting  from  his  ordinary  negti- 
genee,*^  but  not  for  losses  occurring  without  sndi 
negl^enee.''  The  bailee's  responsibility  is  not  en* 
laiged  by  the  fact  that  he  has  agreed  to  deliver  the 
manufactured  goods  to  the  bailor.** 

[%  63]  (e)  Care  of  Property  Delivured  for  Sz- 
MbitiUnL  The  delivery  of  property,  upon  request, 
either  express  or  inmlied,*'  for  ouiibitioa  eonati- 
tutes  a  bailment  for  hire;  and  the  bailee  ia  liabla 
for  any  injury  to  such  property  resultLng  from  hii 
failure  to  use  ordinary  eare  in  keeping  it,**  but  hi 


Hich.— Hofer  v.  Hodge.  52 
872,  18  NW  112,  60  AmR.  258. 

Mo.— Kellar  v.  Garth,  4B  Mo.  A. 
332. 

N.  T. — ^Hall  V.  Warner^  60  Barb. 
198. 

8.  C. — McCaw  v.  KImbrel,  IS  S.  C. 

L,  220. 

Enff. — Abraham  v.  Bullock,  86  L.  T. 
Bep.  ^.  S.  796. 

Que. — Gravel  v.  Limoges,  39  Que. 
Super.  17. 

[a]  A  bailM  for  lilr*  Is  not  aa  In- 
■nnr  as  to  tli*  condnot  of  his  sm- 
pIorMi,  but  ia  responsible  for  ordi- 
nary care  in  the  selection  of  his 
agents,  in  retaining  them  in  his  em- 
ploy, and  for  wrongful  acts  within 
the  scope  of  the  employment.  Fire- 
men's Fund  Ina.  Co.  v.  Schrelber,  ISO 
Wis.  42.  135  NW  507,  46  LRANS  814, 
AnnCasI913E  823. 

[b]  viwiitliozlssd  naa  1»r  ••mmt 
of  taa««.^(l)  While  the  bailee  is 
liable  for  an  unauthorized  use  of  the 
bailed  article  by  his  servant  while 
acting  in  the  coarse  of  his  employ- 
ment, he  Is  not  liable  for  such  un- 
authorized use  If  the  servant  Is  act- 
ing outside  the  scope  of  his  employ- 
ment and  no  negligence  by  the  bailee 
is  shown.  Firemen's  Fund  Ins,  Co. 
V.  Schreiber.  150  Wis.  42,  135  NW 
607.  4S  LRANS  314  and  note,  AnnCas 
1913E  823  and  note.  In  this  case  an 
automobile  of  the  bailor  was  taken 
from  the  bailee's  garage  by  a  servant 
of  the  bailee  who  was  in  charge  of 
the  garage  for  the  night  but  had  no 
authority  to  take  automobiles  out. 
By  a  majority  of  four  to  three  it  was 
held  by  the  court  In  an  elaborate 
opinion  by  Marshall,  J.,  that  the 
bailee  was  not  liable,  a  dissenting 
opinion  being  written  by  Kerwln,  J. 

iS)  In  Sanderson  v.  Collins.  [1904]  1 
B.  628  [allowing  app  89  L.  T.  Rep. 
N.  S.  42],  it  was  held  by  the  court  of 
appeal  that  a  bailee  Is  not  liable  for 
Injury  to  the  bailor's  carriage  taken 
out  by  the  bailee's  servant  without 
the  master's  knowledge  and  for  a 
frolic  of  his  own;  and  the  case  was 
distinguished  from  Coup6  Co.  v.  Mad- 
dick,  [1891]  2  Q.  B.  413,  in  which  the 
bailee's  coachman  had  been  intrusted 
with  the  carriage  to  drive  in  a  par- 
ticular direction  and  he  drove  in  a 
different  direction  upon  a  frolic  of 
his  own,  in  which  the  carriage  was 
Injured,  the  bailee  being  held  liable 
for  the  Injury. 


-  es.  Gannon  t.  Consolidated  toe  Co., 
91  Fed.  639.  S3  CCA  88t. 

S4,  Copeiln  V.  Berlin  Dye  Works, 
etc.,  Co..  168  Cal.  71B.  144  P  881, 
LRA1916C  712  (holding  that,  where 
a  servant  whose  duty  It  Is  to  Col- 
lect, mark,  or  even  search  clothes 
left  with  a  cleaner  steals  valuables 
left  therein,  without  the  wish  or  con- 
sent of  his  principal,  he  Is  not  act- 
ing within  the  scope  of  his  occupa- 
tion); Cheshire  v.  Bailey,  [1905]  1 
K.  B.  237.  242,  1  AnnCas  94.  4  BRC 
558  (where  the  court,  per  Collins,  U. 
R.,  aald:  "No  class  of  bailee  except 
common  carriers  and  Innkeepers  are 
now  at  common  law  deemed  respon- 
sible for  the  theft  of  their  servants 
unless  such  theft  was  attributable  to 
the  negligence  of  the  master"), 
as.   Flnucane  v.  Small.  1  Esp,  816. 

86.  See  Master  and  Servant  [26 
Cyc  15^. 

87.  Woolf  T.  Bemero.  11  Mo.  A. 
618  (where  a  diamond  ring  was  de- 
posited for  tbe  purpose  of  a  raffle). 

88.  Barrows  V.  Cushway,  87  Mich. 
481. 

89.  Conway  Bank  v.  American  Ex- 
press Co..  8  Allen  (Mass,)  512  (hold- 
ing that  such  knowledge,  accom- 
panied by  evidence  of  long  acquies- 
cence T*llhout  objection,  might  show 
an  agreement  as  to  the  nature  and 
degree  of  care  which  the  bailee  was 
to  use.  but  that  beyond  this  It  would 
not  be  safe  to  go). 

90.  Klskadden  v,  U.  S.,  44  Ct  Cl. 
205. 

91.  Thomas  v.  Hackney,  (Ala.)  88 

S  296. 

92.  Murray  v.  Postal  Tel.  Cable 
Co..  210  Mass.  188,  96  NE  316.  Ann 
Casl912C  1183. 

93.  Smith  V.  Frost.  61  Ga.  338. 

84.  Ala. — Hackney  v.  Perry,  162 
Ala.  688,  44  S  1029. 

Ark. — Union  Compress  Co.  t.  Nun- 
nally,  87  Ark.  284,  64  SW  872. 

Del. — Bowen  v.  Isenber^  Bros.  Co.. 
22  Del.  230.  67  A  162. 

Ga. — Concord  Variety  Works  v. 
Beckham,  112  Ga.  242,  87  SE  392. 

Tex. — Loeh  Compress  Co.  v.  Brom- 
berg.  (Civ.  A.)  140  SW  476. 

96.  111. — Ford  Motor  Co,  T.  Os- 
burn.  140  111.  A.  633. 

Miss. — Batesvllle  Gin.  Co.  V.  Whlt- 
ten,  96  Miss.  210,  GO  S  695. 

N.  T. — GUI  Forge,  etc.  Works  v. 
Detroit-Cadillac  Motor  Car  Co..  189 
App.  Div.  206,  188  NTS  621;  Allen  v. 


Pulton  Motor  Car  Co.,  71  Mlac  Itt 
128  NTS  41t:  ECafka  v.  Levensohn*  II 
Mlao.  lOtv  41  NTS  MS;  Meyu-  v, 
Metropolla  KBltttna  MillB»  1E4  NTS 
208;  OoldatftTn  v.  BIttmbarff.  1»  NTS 

163. 

N.  a-^ryatt  v.  l^wlw,  VO  N.  A 

696. 

Tex.»fitudebakei'  Weam.  vttg,  Co. 

charter.  61  Tax.  Civ.  A.  atl,  ^11  SW 

1080. 

[a]  fteasda  Of  roU. — "A  bailment 
for  hire  exists  where  the  baUee  U 
hired  by  the  bailor  to  bestow  labor 
or  perform  service  upon  the  ttaing 
balled.  In  such  case  the  bailment  it 
one  of  mutual  benefit  and  only  ordi- 
nary care  on  the  part  of  the  t>allei 
Is  required."  Standard  Brewerv  v. 
Bemis.  etc.,  Malting  Co..  171  III.  SOX 
806,  49  NE  607  [aff  70  III.  A.  863]. 

[b]  A  cAotbes  cAaaner  Is  under  do 
contractual  obi  Igation  to  sra,rch 
clothing  left  with  It  for  the  pnrpoM 
of  finding  and  preserving  artldef 
carelessly  left  In  the_pocfcetflL  Oow- 
lln  V.  Berlin  Dye  Worlis,  etc.,  Co. 
188  Cal.  716,  144  P  961.  LRA191SC 
712. 

[cl  Itoum  due  to  defeot  ia  "fc*— 
fnnushed  Dy  bailor  for  the  purpoe* 
of  performing  work  on  his  materials 
falls  On  tbe  bailor.   Vrotnan  Kryn. 

88  NTS  94. 

98.  Standard  Brewery  ▼.  Bcnila, 
etc..  Malting  Co.,  171  111.  608,  49  NE 
60?  Faff  70  III.  A.  8681. 

97.  Vigo  AgriciHtural  Soc  v. 
Brumflel,  108  Ind.  148,  1  NB  S8S,  83 
AmR  657. 

98,  French  Republic  v.  World's  Co- 
lumbian Exposition.  88  Fed.  109  [rer 
on  other  grounds  91  Fed.  64.  38  CCA 
333];  Smith  v.  Minneapolis  Llbrarr 
Board,  58  Minn.  108.  69  NW  979.  35 
LRA  2  80 :  Davison  v.  ABSOClatlM, 
etc..  9  HowPr  (N.  T.)  288. 

[a]  "The  nwsM  waa  not.  It  is 
true,  In  money,  but  It  was  neverthe- 
less a  reward  in  the  form  of  u  act 
performed  at  the  request  of  the 
bailee.  An  association  which  invites 
persons  to  supply  articles  to  enable 
it  to  conduct  an  exhibition  receives 
some  consideration  from  the  person 
who  responds  to  Us  Invitation  by 
placing  articles  In  Its  care  for  exhi- 
bition.^ Vigo  Agrlcnltnrml  Soc.  t. 
Brunflel,  108  Ind.  148.  148,  1  NK  882. 
62  AmR  667, 

[b]  "OWAMfa  iflA.*^— ^  pTOTlSB  IB 

the  entrance  blank  to  the  sflect  that 


Por  later  oaasa,  dmlopaMsta  and  Ohaagaa  In  the  law  see  cnnralatlTe  AnnotaUons,  same  tlU^-wce  and  npta  traml 
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is  not  liable  as  an  insnrer,*'  nor  is  be  bound  to  ez- 
emae  sn  extraordinary  degree  of  eare.^  -Where  the 
bulor  of  goods  for  exhibition  knows  of  the  manner 
in  whieh  the  goods  are  to  be  safeguarded  and  con- 
sents thereto,  he  cannot  afterward  assert  that  such 
method  was  n^Ugent.' 

[$  64]  (d)  Care  of  Artidas  Left  by  Onstomers  in 
Shop,  Etc.  A  shopkeeper,'  a  restaurant  keeper,*  a 
barber,^  a  bathhouse  proprietor,*  or  other  similar 
person  ^  in  whose  custody  clothing  or  other  articles 
are  deposited  temporarily  as  an  incident  to  his  gen- 
eral business  is  liable  as  an  ordinaiy  bailee  for  hire 
for  any  loss  resulting  from  ordinary  negligence.^ 


the  property  delivered  for  exhibition 
Is  to  be  at  the  owner's  risk  cauaea 
"the  owner  to  assume  only  tbe  risk 
arUlna  from  ordinary  dangers  not 
to  be  prevented  by  reasonable  and 
ordinary  care  on  the  part  of  the  show 
company."  Moeran  v.  New  Yortt 
Poultry,  etc.,  Asao&>  28  Mlos.  6S7, 
69  NTS  584. 

n.  Colbum  T.  Waehlngton  State 
Art  Assoc.,  SO  Wash.  662,  141  P  ll&S, 
LRA1916A  694  and  note. 

[a]  An  aaeoolatloii,  aot  for  pcoflt, 
matntalslnff  a  mnseiuii  at  'which  ar- 
ticles were  exhibited  for  the  mutual 
benefit  of  the  association  and  the  ex- 
hibitors, Is  bound  to  exercise  no 
mora  than  ordinary  diligence  to  pre- 
vent theft.  Colburn  v.  Washington 
State  Art  Assoc.,  80  Wash.  6<2.  141 
P  1153,  L,RA1915A  594. 

1.  world's  Columbian  Exposition 
Co.  Republic  of  Prance,  91  Fed. 
64.  38  CCA  233  [rev  83  Fed.  109];  Col- 
tart  V.  Winnipeg  Industrial  Exhibi- 
tion Assoc.,  (Man.)  17  WestLR  872 
lapp  dlsm  4  DomLR  108,  21  WestLR 

"At  most,  the  plaintiff  In  error 
was  bound.  I  think,  to  exercise  ordi- 
nary care,  and  .therefore  liable  only 
In  case  of  a  failure  of  the  manage- 
ment to  use  ordinary  prudence  ac- 
cording to  the  clrcumetanoes  to  pro- 
tect the  exhibits."  World's  Columbian 
Kxposltlon  Co.  V.  Republic  of  France, 
91  Fed.  64,  77,  3S  CCA  SS8  [rev  83 
Fed.  109]. 

fa]  TaUnze  to  provide  neaas  to 
exttngnfsb  fires  does  not  constitute 
negligence  In  the  bailee  In  the  ab- 
sence of  a  special  showing  that  on 
account  of  the  character  of  the  build- 
ing In  which  the  exhibits  were  stored. 
Its  contents,  or  the  purpose  for  which 
It  was  used,  ordinary  care  required 
the  bailee  to  maintain  such  fire  pro- 
tection. World's  Columbian  Bxposl- 
tlon  Co.  V.  Republic  of  Pranoo,  91 
Fed.  64,  88  CCA  383  [rev  83  Fed. 
109]. 

S.  Oolbum  T.  Washington  State 
Art  Assoc.,  80  Wash.  662.  141  P  1168, 
LRA191SA  594  (holding  that  an  ex- 
hibitor of  Jewelry  could  not  recover 
for  the  theft  thereof  merely  because 
the  sssoelatlon  in  cttarge  of  the  ex- 
hibition refused  to  permit  him  to 

{tiace  a  lock  upon  the  case  contain- 
ng  the  Jewelry  because  It  would  mar 
the  case  and  he  consented  to  another 
method  of  fastening  it). 

3.  Bunnell  v.  Stern,  122  N.  T.  539, 
25  NBJ  910,  19  AmSR  519.  10  LRA 
481;  Delmour  v.;  Forsythe.  128  NTS 
649;  Woodruff  v.  Painter,  150  Pa.  91, 
J4  A  621.  30  AmSR  786,  16  LRA  451; 
Goff  V.  Wanamaker,  25  WklyNC  (Pa.) 
8E8. 

[aj  .  Vhe  oorndderatlon  for  the  Im- 
plied contract  on  the  part  of  the 
shopkeeper  to  use  ordinary  care  is 
the  chance  of  profit.  Woodruff  v. 
Painter,  ISO  Pa.  91.  24  A  621,  80 
AmSR  786,  16  LRA  451.  _ 

[b]  "Whatever  nmMBt  or  arnele 
the  customer  .  .  .  w  obliged  to  lay 
aside  for  the  purposes  of  the  trading 
is,  in  contemplation  of  law,  given 
Into  the  hands  of  the  shopkeeper 
and  so  remains  until  the  trmns- 
aotlon  is  completed."    IfcAllister  v. 


Simon,   27   Hlso.   214.   217,   67  NTS 

(cl  Voiles  tha*  propxistor  wUl 
»>i  W  UsUs  for  articles  laid  aside 
while  making  a  purchase  will  not  re- 
lieve him  from  the  duty  to  exercise 
ordinary  care  where  It  does  not  ap- 

Sear  that  the  customer  saw  or  had 
Is  attention  directed  to  such  no- 
tice. Hunter  v.  Reed.  12  Pa.  Super. 
118. 

4.  See  Inns  and  Innkeepers  [22 
Cyc  1086]. 

6.  Dllberto  v.  Harris,  95  Qa.  671, 
23  SB  112  (holding  the  proprietor 
liable  for  the  loss  of  a  hat  deposited 
by  a  customer  on  a  hatrack  In  the 
shop  while  he  was  being  shaved). 

6.  Ark. — Tombler  v.  Koelllng,  60 
Ark.  <Z,  28  8W  T9S.  4<  AmSR  146.  27 
LRA  502. 

Qa. — ^Walpert  v.  Boham,  126  Ga. 
532,  65  SB  181,  6  LRANS  828,  116 
AmSR  114,  8  AnnCas  89  and 
note. 

ni.— Stem  v.  Welensky,  182  XIL  A. 

417. 

Nebr. — Sulpho-Saline  Bath  Co.  v. 
Allen,  66  Nebr.  296,  92  NW  864,  1  Ann 
Cas  21. 

N.  T.— Bird  V.  Everard,  4  Misc.  104, 
28  NTS  1008;  Levy  v.  Appleby,  1  NT 
CltyCt  262. 

[a]  IXUvexT'  of  property  to  the 
'WToag  person  renders  the  keeper  of  a 
bathhouse  liable  where  the  custodian 
knew  both  the  bailor  and  the  prop- 
erty, although  the  property  was  de- 
livered to  the  person  presenting  the 
check  given  the  bailor  who  had  left 
the  check  where  It  migbt  easily  be 
stolen.  Tombler  v.  Koelling,  60  Ark. 
62,  28  SW  796,  46  AmSR  146,  27  LRA 
602. 

7.  Qulglev  V.  Southwlck,  76  Misc. 
539.    135    NTS   506    (lodging  house 

keeper). 

8.  Ark.-— Tombler  v.  Eoeline,  60 
Ark.  62.  28  SW  794,  46  AmSR  146.  27 
LRA  502. 

Qa. — Dllberto  v.  Harris,  96  Ga.  671. 
23  BE  112. 

Mich.— Donlln  v.  McQuade,  61  Mich. 
275,  28  NW  114. 

N.  T.— Bunnell  v.  Stem.  122  N.  T. 
639,  25  NO  '  910,  19  AmSR  519,  10 
LRA  481 ;  Buttman  v.  Dennett,  9 
Misc.  462.  SO  NTS  247;  Bird  v.  Ihrer- 
ard.  4  Misc.  104,  23  NTS  1008;  Levy 
V.  Appleby,  1  NTCltyCt  252. 

Pa. — Woodruff  v.  Painter,  150  Pa. 
91.  24  A  621,  80  AmSR  786.  16  LRA 
451;  Hunter  v.  Reed,  12  Pa.  Super. 
112;  Mc(3ollln  v.  Reed.  16  WklyNC 
287. 

"As  the  defendants  were  hound  to 
use  ordinary  care  to  keep  their  prem- 
ises In  n  safe  condition  for  the  ac- 
cess of  business  visitors,  whether 
expressly  or  Impliedly  Invited,  ao  we 
think  they  were  bound  to  use  some 
care  for  the  property  of  the  plaintiff, 
properly  brought  there,  and  neces- 
sarily laid  aside  by  their  Implied  in- 
vitation In  order  to  attend  to  the 
business  In  hand.  They  omitted  to 
do  that  which  %  reasonable  man, 
guided  by  those  considerations  that 
ordinarily  regulate  the  conduct  of  hu- 
man affairs'  would  have  done  under 
the  same  circumstances,  and  were 
thus  callty  of  negligence."  Bwmell 


He  is  not  liable,  bowerer,  as  an  insurer  of  the  goods,* 
nor  is  be  liable  for  a  loss  resulting  from  tbe  eontrib- 
Qtory  negl^^ee  of  the  customer,'*  as,  for  example, 
where  the  customer  does  not  deposit  his  clothing  or 
valuables  in  the  place  provided  for  that  purpose 
nor  is  he  liable  for  articles  of  a  nature  or  amount 
not  usually  carried  by  customers  and  of  which  no 
special  notice  has  been  given  to  the  proprietor.*" 

65]  (S)  Bailmait  for  Sole  Benefit  of 
Bailor.  It  is  ordinarily  stated  that,  where  a  bail- 
ment is  for  the  sole  benefit  of  the  bailor,  the 
bailee  -is  bound  to  exercise  only  slight  diligence, 
and  is  responsible  only  for  giross  neglect     or  bad 

V.  stem,  122  N.  T.  639,  648.  26  NB 
910.  19  AmSR  619,  10  LRA  481. 
Aoomtanos  of  iMflment  see  supra 

SS  12.  18. 

9.  Qulgley  v.  Southwick,  76  Mlec. 
539,  136  NTS  666  (lodging  hOUSe 
keeper);  Simpson  v.  Rourke,  13  MIsa 
230,  34  NTS  11. 

UabUl^  SS  Insurer  geasrallT  see 
supra  I  61. 

10.  Rea  V.  Simmons,  141  Mass. 
561,  6  NS:  699,  55  AmR  492;  Powers 
V.  O'Neill.  89  Hun  129,  34  NTS  1007; 
Trowbridge  v.  Schrlever,  6  Daly  (N. 
T.)  11:  McAllister  v.  Simon,  27  MlsO. 
214,  67  NTS  733;  Schnits  v.  Sturn,  25 
Mlso.  168,  54  NTS  140;  Woodruff  v. 
Painter,  160  Pa.  91,  24  A  621,  30 
AmSR  786,  16  LRA  451;  Hunter  v. 
Reed,  12  Pa.  Super.  112. 

[a]  Where  oastomsr  Is  waltluir 
OB  himself  in  the  absence  of  the 
clerk,  the  shopkeeper  is  not  liable 
for  the  loss  of  a  vest  and  contents 
laid  aside  by  him  while  trying  on  a 
garment.  Wamser  v.  Browning.  187 
N.  T.  87,  79  NB  861.  10  LRANS  314 
and  note  [rev  109  App.  Dlv.  68,  95 
NTS  1061], 

11.  Trowbridge  v.  Schrlever,  6 
Daly  (N.  T.)  11;  Scheps  V.  Sturm.  K 
Misc.  168,  64  NTS  140. 

13.  Schneps  v.  Sturm,  £6  Misc. 
168,  54  NTS  140;  Woodruff  v.  Painter, 
ISO  Fa.  91,  24  A  621,  30  AmSR  786, 
16  LRA  451. 

[a]  XiahUItj  has  been  imposed 
(1)  for  a  watch  (McCollln  vTReed, 
16  WklyNC  (Pa.)  287),  (2)  and  for 
money  to  the  amount  of  forty-one 
dollars  (Hunter  v.  Reed,  13  Pa. 
Super.  112). 

[b]  IdabUity  held  not  to  exist  (1) 
for  money  to  the  amount  of  two 
hundred  and  seventy -Ave  dollars 
(Goff  V.  Wanamaker.  25  WklyNC 
(Pa.)  368),  or  (2)  for  diamond  ring  In 
fob  pocket  of  teousws  laid  aside 
(Hunter  v.  Reed,  IS  Pa.  Super. 
US). 

la.  U.  8. — Carlisle  First  Nat.  Bank 
V.  Graham.  100  U.  S.  699,  26  L.  ed. 
760;  Christian  v.  Deadwood  First  Nat. 
Bank,  165  Fed.  706.  84  CCA  63:  Tracy 
V.  Wood,  24  P.  Cas.  No.  14,130,  8  Ma- 
son 132. 

Ala. — Thomas  v.  Hackney,  68  S 
296;  Henry  v.  Porter.  46  Ala.  298; 
Haynle  v.  Waring.  29  Ala.  268;  Stew- 
art V.  Frazier,  5  Ala,  114, 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Mil- 
ler, 108  Ark.  37.  44,  145  SW  889,  39 
LRANS  684  [olt  Cyc] ;  Baker  v. 
Bailey,  103  Ark.  12,  145  SW  632,  39 
LRANS  1085;  St.  Louis  Southwestern 
B.  Co.  V.  Henson,  61  Ark.  302,  32  SW 
1079;  GuUedge  v.  Howard,  23  Ark. 
6L 

Cal. — Davis  v.  National  Lumber  Co.. 
22  Cal.  A.  Ill,  133  P  609. 

Dak. — Whiting  v.  Chicago,  etc.,  R. 
Co.,  6  Dak.  90,  87  NW  222. 

Del. — Chase  v.  Maberry,  3  Del.  266. 
D.   C. — Whlttlngham   v.   Owen,  19 
D.  C.  277. 

Ga. — McNabb  v.  Lockhart,  18  Oa. 
496,  And  see  Bloeser  Co.  v,  Doonan, 
8  Ga.  A.  286,  68  SB  1674  (holding  that 
a  gratuitous  bailee  must  use  "^iome 
care  and  diligence"  for  the  safe-keep- 
ing of  the  property), 
ni.— Gray  v.  Merrlam,  148  Hi.  179, 
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faith.**  The  care  required  of  the  bailee,however,muBt 
be  determined  with  reference  to  the  eiroumstanoea  of 
«ach  particular  case,"  and  his  liability  must  be  deter- 
mined by  a  performance  bona  fide  of  the  terms  of  the 
contract,  or  of  a  failure  to  perform  such  terms,^"  and 


by  comparison  of  his  conduct  with  the  conduct,  not 
of  individuals,  but  of  classes  of  men  under  siniilar 
conditions.^^  Gross  negligence  in  this  cooneetion 
has  been  defined  as  nothing  more  than  a  failure  to 
bestow  the  care  which  the  property  in  its  sitnatkui 


55  NE  810,  8»  AtnSR  172.  $2  LRA 
799;  Hlohigan  C«nt.  R.  Co.  v.  Car- 
row;  7S  111.  S4S,  24  AmR  248;  Skelley 
V.  Kahn,  IT  111.  170:  Smith  v.  FllKel, 
186  111.  A.  3S9;  H.  Kenny  Transfer 
Co.  V.  Mayer  Bros.  Co.,  170  111.  A. 
907;  RoBfl  T.  Dauvherty,  127  111.  A. 
672;  Singer  Mfg.  Co.  v.  Tyler,  54  111. 
A.  07;  Race  v.  Hansen,  12  111.  A.  605. 

Ind. — Bronnenburg  v.  Charman,  80 
Ind.  476;  Conner  v.  Winton.  8  Ind. 
81S,  65  AmD  701;  Kemp  v.  Farlow,  6 
Ind.  4S2;  Dart  v.  Lowe,  &  Ind.  131. 

Iowa. — Sherwood  v.  Home  Sav. 
Bank,  131  Iowa  628,  100  NW  ».  Com- 

?are  Serry  v.  Knepper.  101  Iowa  372. 
0  NW  601  (Where  "ordinary  care" 
WBB  redulred). 

Kan. — Ijobensteln  v.  Prltchett,  8 
Kan.  213;  Hale  v,  RawalUe,  8  Kan. 
180. 

Ky.— Anderson  v.  Helle.  64  SW  849, 
28  KyL  1115;  DiAin  v.  Kyle.  14  Bush 
134TRay  V.  State  Bank,  10  Bush  344; 
United  Boc.  of  Shakers  v.  Underwood, 
S  Bush  609.  IS  AmR  731:  Green  v. 
BoUlnssworth,  B  Dana  173.  30  AmD 
680;  Bakewell  v.  Talbot.  4  Dana  216. 
See  Carter  v.  Hazel  rlM,  6  Ky.  Op. 
194  (sratuttous  bailee  not  liable  un- 
less the  loss  occurs  throuch  his  neg- 
ligence). 

Xiu— Boyd  V.  Estts,  11  La.  Ann.  704; 
Wilcox  V.  Steamboat  Philadelphia,  9 
La.  80,  29  AmD  436. 

Ue. — Knowles  v.  Atlantic,  etc.,  R. 
Co.,  88  Me.  55.  <1  AmD  234;  Storer  v. 
Oowen.  18  Me.  174.  Compare  Whltlns 
V.  WhitlnK,  111  Me.  13,  87  A  881  (re- 
quiring ordinary  care). 

Md. — Schernier  v.  Neurath,  54  Md. 
491.  89  AmR  897;  Maury  v.  Coyle,  34 
Md.  235. 

Mass. — Smith  v.  Westfleld  First 
N«L  Bank,  99  Mass.  606,  97  AmD  69; 
Whitney  T.  Lee,  8  Meto.  91;  Foster  v. 
Bssex  Bajik,  17  Mass.  479,  9  AmD 
168. 

Mich. — Oerrish  v.  Muskegon  Sav. 
Bank,  188  Ulch.  46,  100  NW  1000,  4 
AnnCas  1083;  Marshall  v.  Fontlac, 
«tc,  R.  Co„  126  Mich.  46,  86  NW  242, 

56  LRA  660. 

Miss. — Illinois  Cent  R.  Co.  v.  Tron- 
atine.  64  Miss.  824,  2  8  266;  Rlchard- 
son  T.  Futrell,  42  Hiss.  625. 

Mo.— Wiser  v.  Chesley,  63  Mo.  647; 
Huxley  v.  Hartxell,  44  Mo.  870; 
Graves  v.  Poage,  17  Mo.  01;  Stevens 
V.  Stevens,  132  Mo.  A.  624.  112  SW 
35;  King  v.  Exchange  Bank.  106  Mo. 
A.  1,  78  SW  1038;  McKenna  v.  Walk- 
er. 86  Mo.  A.  S70;  Mason  v.  St.  Louis 
Union  Stock  Tarda  Co.,  60  Mo.  A.  98. 
Compare  Sails  v.  Funk,  176  Mo.  A. 
600,  161  SW  1175  (requiring  reasona- 
ble care). 

Nebr. — Whiteside    v.    Adams  Ex- 

Sress  Co.,  89  Nebr.  430,  131  NW  953; 
urk  v.  Dempster.  34  Nebr.  426,  61 
NW  976;  Bissell  v.  Harris,  1  Nebr. 
(Unoff.)  536.  95  NW  779. 

N.  H. — Oagnon  v.  Dana,  69  N.  H. 
264,  89  A  982,  76  AmSR  170,  41  LRA 
889;  Brown  v.  Grand  Trunk  R.  Co., 
£4  N.  H.  6SE. 

N.  J. — Smith  T.  Ellsabethport  Bank- 
ing Co.,  09  N.  J.  L.  288.  55  A  248: 
Dudley  v.  Camden,  etc.  Ferry  Co.,  42 
N.  J.  L.  25,  36  AmR  601;  Campbell 
T.  Watson,  62  N.  J.  Eq.  896,  60  A  120. 

N.  T.— Ouderkirk  v.  Central  Nat. 
Bank,  119  N.  Y.  263,  28  NB  875; 
Lyons  First  Nat.  Bank  v.  Ocean  Nat. 
Bank,  60  N.  Y.  278.  19  AmR  181; 
•Gottlieb  v.  Wallace  Wall  Paper  Co., 
156  App.  Dlv.  150,  140  NYS  1032; 
McKlllop  V.  Reich,  76  App.  Dlv.  334. 
7S  NYS  486;  Harter  v.  Blanchard,  64 
Barb.  617;  XAmb  v.  C^amden,  etc.,  R., 
«tc..  Co.,  2  Daly  454  [rev  on  other 
«rounda  46  N.  Y.  271,  7AraR  327J; 
PatriBka  v.  Kronk.  57  Misc.  652,  109 


NTS  1092;  Hoffman  v.  Roessle,  89 
Misc.  787.  81  NYS  Sfl;  De  Lemos  v. 
Cohen.  28  Mtsc  679,  69  NYS  498; 
Ooldselger  v.  Baltk,  147  NTS  148; 
Di  Dlo  V.  Roblno,  lit  NYS  702; 
Beardslee  v.  Richardson,  ll  Wend- 
2S,  25  AmD  696;  Rutgers  T.  Lucet,  2 
Johns.  Cas.  92. 

N.  C— Hanes  v.  Shapiro,  168  N.  C. 
24,  84  SB  83:  State's  Prison  v.  Hofl' 
man,  1E9  N.  C.  664,  76  SB  8:  Sprinkle 
v.  Brlmm,  144  N.  C.  401,  57  SB  148. 
12  LRANS  679;  Patterson  v.  Mclver, 
90  N.  C.  498;  Bland  v.  Womack.  6 
N.  C.  873. 

Oh.— Griffith  V.  Zlpperwlck,  28  Oh. 
St.  388;  Young  v.  Noble,  2  Dlsn.  486; 
Monteith  V.  Bissell,  Wright  411. 

Pa. — Hlbernla  Bidg.  Assoc.  v.  Mo- 
Orath,  154  Pa.  296,  26  A  877,  36 
AmSR  828;  Swentsel  v.  Penn  Bank, 
147  Pa.  140,  23  A  405,  416,  30  AmSR 
718,  15  LRA  805;  Carlisle  First  Nat. 
Bank  V.  Graham,  79  Pa.  106,  31  AmR 
49;  Lancaster  County  Nat.  Bank  v. 
Smith,  62  Pa.  47;  Lloyd  v.  West 
Branch  Bank.  16  Pa.  172,  53  AmD 
681;  Tompkins  v.  Saltnuursh,  14  Sere 
ft  R.  276;  Hofford  v.  New  York  Cent., 
etc.,  R.  Co.,  4t  Pa.  Supsr.  SOS,  SIO 
[quot  Cycl. 

a  C— OlOTsr  T.  Bnrbldc*.  S7  &  C. 
805,  3  SB  471. 

Tenn. — Tulane  Hotel  Oo.  v.  Holo- 
han.  112  Tenn.  214,  79  SW  113,  105 
AmSR  930,  2  AnnCas  346;  Ctelyar  v. 
Taylor.  1  Coldw.  372. 

Tex. — ^Fulton  V.  Alexander,  81  Tex. 
148;  Texas  Cent.  R.  Co.  v.  Flanary, 
(Civ.  A.)  50  SW  736;  Texas  C^nt.  R. 
Co.  V.  Flanary,  (Civ.  A-)  46  SW  214. 

Vt.— Spooner  v.  Mattoon.  40  Vt.  800, 
94  AmD  395. 

Va. — (Harrington  v.  Ficklln,  32 
Gratt.  (78  Va.)  670:  Tancll  v.  Seaton, 
28  Gratt.  «9  Va.)  «01,  2«  AmR  880. 

W.  Va. — Belmont  Coal  Co.  v.  Rloht- 
er.  81  W.  Va.  858,  8  SB  609. 

Wis. — Minor  v.  Chicago,  etc.,  R.  Co.. 
19  Wis.  40.  88  AmD  670. 

Eng.— Glblln  v.  MoMullen,  L.  R.  2 
P.  C.  317,  6  Moore  P.  C  N.  S.  434,  16 
Reprint  678,  3  BRC  613;  Doorman  V. 
Jenkins.  2  A.  A  E.  256.  29  BCL  132, 
111  Reprint  99;  Coggs  V.  Bernard.  2 
Ld.  Raym.  909,  92  Reprint  107,  6  BHC 
247,  1  Smith  Lead.  Cas.  264:  Bulles  v. 
Swan  Electric  Engraving  Co..  22  T. 
L.  R.  276  [app  dism  28  T.  L.  R.  268]. 

Alta. — Sutherland  v.  Bell,  18  West 
LR  621. 

Ont. — Carlisle  v.  R.  Co.,  25  Ont.  L. 
372,  8  DomLR  180,  20  OntWR  860; 
Leggo  V.  Welland  Vale  Mfg.  Co.,  2 
OnL  L.  46;  Lovekln  v.  Podger,  28 
U.  C.  Q.  B.  16«. 

But  compare  People's  Nat.  Bank  v. 
Wheeler.  21  Okl.  387.  96  P  619,  21 
LRANS  816  (where  the  court  said 
that,  although  the  authorities  hold 
that  In  such  a  bailment  the  bailee  Is 
required  only  to  use  the  sU^test 
care  and  is  Imble  only  for  gross  neg- 
lect yet  where,  without  consideration, 
a  bank  receives  from  a  money  lender 
a  sum  to  be  delivered  to  one  of  his 
customers  on  a  check  drawn  by  such 
customer,  and  the  hank  pays  the 
money  on  a  check  rscelTSd  in  due 
course  of  business  at  the  time  and 
under  the  circumstances  previously 
agreed  on.  the  fact  that  such  check 
Is  a  forgery  will  not  render  such 
bank  liable  for  the  amount  of  the 
same.  In  such  a  case  the  bank,  be- 
ing a  bailee  without  hire,  performing 
a  service  for  the  benefit  of  the  bailor, 
would  not  be  liable  where  "good  faith 
and  ordinary  diligence"  were  exer- 
cised by  it). 

[a]  A  masdatasy,  or  bailee  irtio 
receives  goods  for  the  purpose  of 
performing  labor  or  services  In  re- 


gard to  them  without  compensatint 
Is  held  to  a  higher  degree  of  cm 
than  the  ordinary  gratuitous  ballea 
Wills  V.  Brown,  1  DomLR  S8«,  S  Out 
WN  68«,  SO  OntWR  880. 

!b]     Slw  of  Mi**WTT  Is  re- 

red  to  use  only  slight  Snigenet 
in  the  care  of  the  money  found,  and 
Is  liable  for  gross  negligencs  only. 
Dougherty  v.  Posegate.  3  Iowa  88. 

[c]  ysusBslij  of  eomloylac  wm9A- 
SMiu — It  has  been  said  that  there  Is 
no  instance  In  which  a  bailee  who  bsi 

gossession  of  goods  solely  for  the 
enedt  of  the  bailor  Is  required  to 
exercise  diligence  to  the  extent  of 
employing  a  watchman  to  guard 
against  danger  to  the  propeny. 
Texas  Cent.  R.  C^o.  v.  Flanary,  (Tex 
Civ.  A.)  60  SW  726.  And  see  Levi  t. 
Missouri,  etc.,  R.  Co.,  167  Uo.  A.  filt, 
138  SW  699  (holding  that  »  railTMd 
company  Is  under  no  daty  to  cmplor 
a  night  watchman  for  a  station  ia 
whk^  a  trunk  Is  stored). 

14.  Ala. — Hayole  v.  Waring,  39 
Ala.  S«S. 

Ark.— Oulledga  v.  Howard.  28  Ark. 
dl:  Lycm  v.  Tama,  ll  Ark.  1S9. 

Gal.— Schroeder  t.  ICauay.  IS  CaL  A 
448,  lis  P  459. 

Oa.— UoNahb  r.  LoeUiart,  IS  <h. 
495. 

111.— Skelley  v.  Kahn,  17  111.  170. 

Ind. — Conner  v.  Winton.  8  Ind.  31!k 
65  AmD  761;  Kemp  v.  Farlow,  6  Ind. 
462. 

Iowa. — Jourdan  v.  Reed,  1  Iowa  13S. 

Kan.— I^benatelB  v.  Pritehctt.  I 
Kan.  213. 

Ky.— SodowAy  T.  KeVWlaad,  S 
Dana  204. 

La.— Boyd  v.  Estls,  11  La.  Ann.  7H 

Me. — Storer  v.  Oowen.  18  Me.  174. 

Mass. — Whitney  v.  Lee,  8  Mete.  IL 

Miss. — Lampley  v.  Scott,  24  Miaa 
628. 

Mo.— Eddy  V.  Livingston,  26  Uo. 
487.  88  AmD  122. 

N.  J. — ^Dudley  v.  Camden,  etc,  Per^ 
ry  Co.,  42  N.  J.  L.  S6,  2S  AmR  SOL 

N.  T.— Beardslee  v.  RIchardSDiw  U 
Wend.  26,  26  AmD  69*. 

N.  C.~Stanton  v.  Bell.  SRC 
145,  11  AmD  744. 

Oh.^ — ^Anderson  v.  Foreaman.  Wrlgbl 
698;  Monteith  v.  Bissell,  Wright  41L 

ra. — Swentsel  v.  Penn  Bank.  14* 
Pa.  140,  28  A  40S,  416.  30  AmSR  718. 
15  LRA  805;  Tompkins  v.  Saltmarah. 
14  Serg.  ft  R  275. 

Tex. — Fulton  v,  Alexander.  21  Tex. 
148. 

Vt. — ^Whitney  v.  Brattleboro  First 
Nat  Bank.  65  Vt.  164.  46  AmR  693. 
Wia — Jones  v.  Parish,  1  Plnn.  494. 

15.  Qo\ys.r  v.  Taylfw.  1  Coldw. 
(Tenn.)  872. 

[a]  Tke  aatazsi  tsIbs^  aad  qaalS^ 
of  tlis  ttOaf  halML  and  the  drcuis- 
stances  under  which  It  Is  deposited, 
must  be  considered  tn  determtaiiaf 
whether  a  gratuitous  bailee  has  bees 
guilty  of  negligence.  Miles  v.  Inter- 
national Hotel  Co^  167  lU.  A.  446; 
Ross  V.  Daugherty,  127  HI.  A.  672. 

Id.  Mariner  v.  Smith,  fi  BsM- 
(Tenn.)  208. 

[a]  Vhsrs  tauAnnaMt  of  waaMtim 
la  amMfnonSr— It  Is  a  settled  rule  of 
the  law  of  mandate  that  if  the  tn- 
strument  Is  not  expressed  In  plain 
and  unequivocal  terms,  free  frcns 
ambiguity,  but  the  language  la  ftjrir 
susceptible  of  different  InterpreU- 
tlons,  and  the  bailee  tn  fact  Is  mis- 
led and  adopts  and  follows  one  wbca 
the  bailor  latettded  the  other,  the  lat- 
ter will  be  hound  and  ths  former  ex- 
onerated. Dnnbar  Hudieik  %  La 
Ann.  46«. 

IT.  Carllals  First  Vmt.  Bank  v. 
Oraham,  79  Fa.  lOS,  SI  AmR  4S. 
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demands;^"  and  it  also  has  b«en  stated  to  be  the 
general  rule  that  a  gratuitous  bailee  must  exercise 
the  same  care  with  lefeienoe  to  the  bailment  that 
an  ordinarily  prudent  and  careful  penoQ}  in  his  situ- 
ation, would  bestow  on  his  own  property  of  tlie  same 
eharacter,'"  or  that  in  order  to  avoid  the  imputation 
of  bad  faith  the  depository  must  exercise  the  de- 
gree of  care  which  he  uses  toward  his  own  property 
of  a  similar  kind.^**  So  where  the  bailor  knows  the 
habits  of  the  bailee  and  the  plaee  and  the  manner 
in  which  the  goods  are  to  be  k^t,  the  law  presumes 
his  assent  that  his  goods  shall  be  thus  treated,  and, 
if  lost  or  damaged,  he  can  maintain  no  action  there- 
for.'^ A  gratuitous  bailee  is  liable  for  breach  of 
a  special  agreement  or  failure  to  obey  instmotionB 
as  to  the  manner  of  keeping  the  property.*'  While 
ordinarily  he  is  not  liable  for  a  mere  nonfeasance,'" 


he  is,  if  the  subject  of  the  bailment  has  been  de- 
livered to  and  accepted  by  him,  liable  for  a  loss 
resulting  from  his  failure  to  keep  it  with  due  care.^* 
Where  the  property  is  stolen  it  has  been  held  that 
tlie  bailee  is  not  liable  unless  the  loss  is  the  result 
of  gross  n^ligeoce  on  his  part;^°  but  a  bailee  who, 
having  reason  to  believe  that  there  is  danger  of  rob- 
bery, takes  no  precautions  against  it  is  negligent 
and  where  a  bailee  used  the  property  and  substi- 
tuted other  property  of  a  similar  kind  and  value 
which  was  stolen,  he  was  held  liable  for  the  loss 
to  the  bailor.*' 

[$  66]  (4)  Bailment  for  Sole  Benefit  of  Bailee. 
Where  the  bailment  is  for  the  sole  benefit  of  the 
bailee,  he  is  bound  to  great  care  or  extraordinary 
dil^^ce  and  is  responsible  for  slight  neglect  in  re- 
lation to  the  subject  matter  of  the  bailment.^^  He 


la.  Preston  v.  Prather.  187  IT.  S. 
604.  11  set  162,  84  L.  ed.  788:  Chi- 
cago Hotel  Co.  V.  Baumann,  131  lU. 
A.  324.  See  Levi  v.  Missouri,  etc., 
R.  Co.,  157  Mo.  A.  638,  138  SW  699 
(holding  that  want  of  ordinary  care 
la  gross  negligence);  Bean  v.  Ford, 
65  Misc.  481,  484,  119  NTS  1074  (where 
the  court  said:  "The  defendants,  as 
gratuitous  bailees,  were,  like  any 
other  bailee,  liable  for  negltRence; 
and  negligence  is  the  failure  to  use 
such  care  as  the  circumstances  re- 
quire; and  It  is  not  very  material 
whether  the  degree  of  care  which  the 
defendants  were  bound  to  exercise  be 
described  as  slight  ordinary  or 
great.  ...  It  was  the  care  which 
ordinarily  prudent  persona  wotild  ex- 
ercise In  the  same  relationship  and 
under  the  like  clrcumatancei^'), 

19.  Miles  V.  International  Hotel 
Co.,  167  111.  A.  440;  Sails  V.  Punk.  17S 
Mo.  A.  600,  161  SW  1176;  Levi  v. 
Missouri,  etc..  R.  Co.,  1B7  Mo.  A.  536. 
1S8  SW  699;  Gottlieb  v.  Wallace  Wall 
Paper  Co.,  156  App.  Dlv.  150,  140  NTS 
1032;  Wiehe  V.  Dennis,  2«  T.  L.  R. 
260;  Bullen  v.  Swan  Blectrlc  Engrav- 
ing Co.,  22  T.  L.  R.  276  [app  dism  23 
T.  L.  R.  258]. 

[a]  A  baUM  of  a  deed  without  re- 
ward was  required  to  exercise  such 
care  thereof  aa  an  ordinarily  careful 
and  prudent  person  In  his  situation 
would  bestow  on  his  own  property, 
and  to  excuse  his  failure  to  produce 
It  on  demand  it  must  appear  that  It 
was  lost  without  his  negligence  or 
fault;  hence,  in  an  action  against 
tilm  to  recover  the  expenses  of  a 
■nit  to  Qufet  title  necessitated  by 
his  destruction  of  the  deed  and  the 
procurement   of  a   deed   from  the 

S ranter  to  a  third  person,  the  court 
id  not  err  In  refusing  to  instruct 
a  verdict  In  his  favor,  and  Instruc- 
tions requiring  a  flndlng'that  he  act- 
ed fraudulently  or  In  bad  faith  to 
justify  a  verdict  against  him  were 
sufflclently  liberal  In  his  behalf. 
Sails  V.  Punk,  176  Mo.  A.  600,  161 
SW  1175. 

[b]  A  former  bank  Olreotor  may 
not  r*qolr»  of  the  bank  any  greater 
degree  of  care  in  the  supervision  of 
bis  property  by  the  directors  than  he 
himself  exercised  while  he  was  a 
director.  Merchants'  Nat.  Bank  v. 
Ouilmartln,  93  Ga.  503,  21  SB  65,  44 
AmSR  182. 

[c]  UAbUltr  of  vklUed  and  u- 
■kllled  gratnltoaa  bailee  dlvUit- 
nlsbed. — In  Wilson  v.  Brett,  11  M. 
ft  W.  lis,  116.  162  Reprint  737,  it 
was  held  that  a  person  who  rides  a 
hone  gratuitously  at  the  owner's  re- 

J.uest  for  the  purriose  of  showing  him 
or  sale  Is  bound  In  doing  so  to  use 
■uch  skill  as  he  actually  possesses; 
and,  if  proved  to  be  a  person  con- 
versant with  and  skilled  in  horses, 
he  is  eqaally  liable  with  a  borrower 
for  injury  done  to  the  horse  while 
ridden  by  him.  In  this  case  Rolfe, 
said:   "The  distinction  I  Intended 


to  make  was,  that  a  gratuitous  bailee 
Is  only  bound  to  exercise  such  skill 
aa  he  possesses,  whereas  a  hirer  or 
borrower  may  reasonably  be  taken  to 
represent  to  the  party  who  lets,  or 
from  whom  he  borrows,  that  he  is  a 
person  of  competent  skill.  If  a  per- 
son more  skilled  knows  that  to  be 
dangerous  which  another  not  bo 
skilled  as  he  does  not,  surely  that 
makes  a  difference  in  the  liabil- 
ity." 

30.  Foster  v.  Kssex  Bank,  17  Mass. 
479,  9  AmD  IflS.  See  Preston  v, 
Prather,  137  U.  S.  604,  608,  11  SCt 
162,  34  L.  ed.  788  (where  the  court 
said:  "Undoubtedly,  if  the  bonds 
were  received  by  the  defendants  for 
safe-keeping,  without  compensation 
to  them  in  any  form,  but  exclusively 
for  the  benefit  of  the  plalntllts,  the 
only  obligation  resting  upon  them 
was  to  exercise  over  the  bonds  such 
reasonable  care  as  men  of  common 
prudence  would  usually  bestow  for 
the  protection  of  iheir  own  property 
of  a  similar  character.  No  one  tak- 
ing upon  himself  a  duty  for  another 
without  consideration  is  bound,  either 
in  law  or  morals,  to  do  more  than  a 
man  of  that  character  would  do  gen- 
erally Cor  himself  under  like  condi- 
tions. The  exercise  of  reasonable 
care  Is  in  all  such  cases  the  dictate 
of  good  faith.  An  utter  disregard 
of  the  property  of  the  bailor  would 
be  an  act  of  bad  faith  to  him.  But 
what  will  conetltute  such  reasonable 
care  will  vary  with  the  nature,  value 
and  situation  of  the  property,  the 
general   protection   afforded   by  the 

tiollce  of  the  community  against  vio- 
ence  and  crim^  and  the  oearing  of 
surrounding  circumstances  upon  Its 
security.  The  ca>e  uauallr  and  gen- 
erally deemed  necessary  In  the  com- 
munity for  the  security  of  similar 
property,  under  like  Conditions,  would 
be  required  of  the  bailee  in  such 
cases,  but  nothing  more"), 

"The  authorities  do  not  concur  in 
a  uniform  standard  by  which  to  de- 
termine what  constitutes  gross  neg- 
ligence tn  a  gratuitous  bailee,  or  de- 
positary. Such  a  bailee,  who  receives 
goods  to  keep  gratis,  is  under  the 
least  responsibility  of  any  species 
of  trustee.  If  he  keeps  the  goods  as 
he  keeps  his  own,  though  he  keeps 
his  own  negligently,  he  Is  not  answer- 
tible  for  them."  Knowles  v.  Atlantic, 
etc.,  K.  Co.,  38  Me.  55,  69,  61  AmD 
234. 

[a]  In  tonlriaaa,  under  the  code, 
the  bailee  must  take  the  same  care  of 
the  subject  matter  of  the  bailment  as 
he  Uses  with  respect  to  his  own 
property.  Mechanics',  etc..  Bank  v. 
Gordon,  6  La.  Ann.  604. 

81.  Knowles  v.  Atlantic,  etc,  R. 
Co..  38  Me.  56,  61  AmD  234. 

aa.  Schroeder  v.  Mauzy,  16  Cal.  A. 
443,  118  P  459;  Sprinkle  v.  Brlmm,  144 
N.  C.  401.  57  SE  148,  12  LRANS  679; 
Wills  v.  Browne,  1  DomLR  886,  S  Ont 
WN  680.  20'OntWR  880. 


83.  Herzig  v.  Herxlg,  67  Mlao.  260, 
122  NTS  440. 

34.  Herzlg  t.  Herctg,  67  Misc.  860. 
122  NTS  440. 

as.  III. — H.  Kenny  Transfer  Co.  v. 
Mayer  Bros.  Co.,  170  111.  A.  607  (prop- 
erty lost  through  a  burglary). 

Mass. — Foster  v.  Bssex  Bank,  17 
Mass.  479,  9  AmD  168. 

N.  T.— Campbell.  V.  Klein,  58  Misc. 
123.  101  NTS  577. 

Va.— Tancil  v.  Seaton,  28  Gratt  <6» 
Va)  601.  26  AmR  880. 

Eng.— Coggs  V.  Bernard,  8  Ld. 
Raym.  909,  92  Reprint  107,  6  BRC  847, 
1  Smith  Lead.  Cas.  354. 

But  see  Huxley  v.  Hartiell,  44  Ho. 
370  (holding  that  the  mere  fact  that 
an  article  was  stolen  without  the 
knowledge  of  the  bailee  is  not  an  ex- 
cuse; It  must  appear  that  It  was  lost 
without  his  negligence  or  fault) ; 
State  V.  Meagher.  44  Mo.  866.  100 
AmD  298  (to  the  effect  that  the  fact 
of  theft  was  presumptive  evidenoe  of 
carelessness  or  frana  under  the  dvll 
law). 

{a1  theft  of  boadp  by  the  oaaUes 
of  a  bank  to  whom  they  had  been  de- 
livered for  gratuitous  deposit  with 
the  bank  did  not  render  the  bank 
Halle  In  the  absence  of  gross  negli- 
gence on  the  part  of  any  of  the  other 
officers  of  the  bank.  Merchants'  Nat. 
Bank  v.  Gullmartln,  98  Ga.  603,  81  SB 
55,  44  AmSH  182. 

as.  Jenkins  v.  Motlow,  1  Snsed 
(Tenn.)  248.  60  AmD  154. 

37.  Anderson  v.  Foresman,  Wright 
(Oh.)  S98. 

38.  111. — Hagebush  v.  Ragland,  78 
ni.-40;  Bennett  v.  O'Brien.  37  III.  250; 
Howard  V.  Babcock.  21  111.  259;  Phil- 
lips V.  Condon,  14  111.  84;  McCurrle  v. 
Edward  Hlnes  Lumber  Co.,  178  III.  A. 
617:  Aposynskl  V.  Butklewica.  140  111. 
A.  376. 

Ind. — Watklns  v.  Roberts,  28  Ind. 
167;  Wood  v.  McClure,  7  Ind.  1S6; 
Wilcox  V.  Hogan.  5  Ind.  646. 

Iowa. — <;ullen  v.  Lord.  39  Iowa  808. 

Ky. — Kennedy  v.  Ashcraft,  4  Bush 
580;  Oreen  v.  Hoi  lings  worth,  6  Dana 
173.  30  AmD  680. 

Md. — Casey  v.  Suter,  36  Md.  1. 

Mo. — Carr  v.  XSvana,  (A.)  176  SW 
298 

N.  T.— Scranton  v.  Baxter,  6  N.  T. 

Super.  6. 

N.  C. — Fortune  v.  Harris.  61  N.  C. 
532. 

Pa. — Carlisle  First  Nat.  Bank  v. 
Graham.  79  Pa.  106,  21  AmR  49;  Todd 
V.  Flgley.  7  Watts  542. 

Eng. — Coggs  V.  Bernard,  2  Ld. 
Raym.  909,  92  Reprint  107.  6  ERC  247, 
1  Smith  I^d.  Cas.  854. 

[a]  Vallua  to  use  teaaoBaU* 
dlUgwuia  .to  eeUeot  notoa.— ^  person 
who  has  borrowed  the  note  of  a  third 
person  Is  liable  to  the  lender  where 
the  amount  of  the  note  la  loat 
through  the  borrower's  failure  to  nae 
reasonable  diligence  to  receive  the 
money.  Hlgble  v.  Hopkins,  12  F.  Caa. 
No.  6.466.  1  Wash.  C.  C.  230. 
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is  not  responsible,  hovever,  for  reasonable  wear  and 
tear  of  what  is  loaned,'*  or  for  its  utter  loss  or 
damage  without  blame  or  n^lect  attributable  to 
bimself.'**  Where  the  proximate  cause  of  a  loss  is 
the  wrongful  act  of  a  third  person,  the  bailee  is 
not  excused  unless  it  elraily  appears  that  the  act 
could  not  have  been  foreseen  or  prevented,  and  that 
no  fault  or  neglect  of  his  contributed  in  any  de- 
gree to  create  the  loss.'^  The  interference  by  a 
bailor  to  remedy  an  injury  to  the  subject  of  the  bail- 


ment, occasioned  by  the  n^ligenee  of  the  bailee.  Till 
not  exonerate  the  latter  from  bis  liability  for  slij^t 
n^Iect." 

[4  67]    3.  Sale  or  Transfuv-a.  By  Bailee  (1) 

Ib  GeneraL  In  the  absence  of  statute  **  or  of  ut 
agreement,  either  express  or  implied,'*  givii^  him 
such  power,  the  bailee  cannot  sell,^  pledge  or  mort- 
gage," exchange,"  or  give  away  the  property,"  or 
otherwise  ezpre^y  or  impliedly  trani^er  it  so  as 
to  give  title  even  to  one  acting  bona  fide  and  vith- 


[b]  nw  swrMt  or  ac*Bt  am- 
ployed  by  iat»  IwUm  la  bound  to  the 
same  extraordinary  care  as  the  mas- 
ter himself.  Scranton  v.  Baxter,  6 
N,  T.  Super.  6. 

89.  U.  S.  T.  Hclntoflh,  11 T  Fed. 
S63;  Blakemore  Bristol,  etOi,  B. 
Co..  8  B.  A  B.  1036,  92  BCL  1036,  120 
Reprint  385. 

80.  U.  S. — World's  Columbian  Ex- 
position Co.  T.  Republic  of  Prance.  91 
Fed.  64,  38  CCA  888  [rev  83  Fed. 
10»3. 

Ark. — ^Parker  v.  Oalnes.  11  SW  693. 

Del.— Wilson  T.  Rockland  Ute~  Co., 
S  Del.  67. 

Ind.— Watklns  v.  Roberts,  28  Ind. 
1«7;  Wood  V.  McClure,  7  Ind.  158. 

Ky. — Ftte  V.  Briedenback.  127  Ky. 
604,  lOK  SW  1182,  82  KyL.  400  (not 
liable  in  case  of  attachment):  Oreen 
V.  HollinKSWorth,  6  Dana  ITS,  SO  AmD 
680. 

Md.— Casey  v.  Suter,  36  Md.  1. 

Mich. — Beller  v.  Schuitz.  44  Mich. 
629,  7  NW  225,  38  AmR  280. 

N.  T. — Whitehead  v.  Vanderbilt,  10 
Daly  214. 

{f.  c. — Whitlock  V.  Auburn  Lumber 
Co.,  146  N.  C.  120.  68  SB  90»,  IS  LRA 
NB  1214;  Fortune  v.  Harris,  SI  N.  C. 
632. 

Pa.— Llglit  V.  Miller,  88  Pa.  Super. 
408. 

Eng. — CofiTKa  Bernard,    2  Ld. 

Raym.  909.  92  Reprint  107,  6  ERC 
247,  1  Smith  liead.  Cas.  854. 

31.  Scranton  t.  Baxter.  6  N.  Y. 
Super.  6. 

as.  Todd  V.  Flgley,  7  Watts  (Pa.) 
B43. 

as.  SIflita  ante  atatates  of  pur- 
chaser from  bailee  see  supra  I  SI. 

34.  Port  Huron  Engine,  etc.,  Co. 
V.  Otto  Gas  Ensrine  Works,  89  Minn. 

393,  94  NW  1088. 

SB.  U.  S. — Stump  V.  Roberta,  28  F. 
Cas.  No.  13.501,  Brunn.  Coll.  Cas.  S24, 
Cooke  (Tenn.)  360. 

Ala. — Boozer  v.  Jones,  169  Ata.  481, 
63  8  1018;  Medlin  v.  Wllkerson,  81 
Ala.  147,  1  S  37;  Sumner  v.  Woods, 
67  Ala.  139.  42  AmR  104;  Fairbanks 
V.  Eureka  Co.,  67  Ala.  109;  McCall  v. 
Powell,  64  Ala.  254 ;  Calhoun  v. 
Thompson.  66  Ala.  166.  28  AmR  754. 

Ark. — Smith  v.  Jones.  8  Ark.  109. 

Cal.— Kohler  v.  Hayes,  41  Cal. 
466. 

Conn. — Hart  v.  Carpenter,  84  Conn. 
427. 

111. — Rankin  v.  Shephardson,  89  111. 
446;  Taylor  v.  Welsh,  138  111.  A.  190; 
Schwarts  v.  Clark.  186  111.  A.  150. 

Ind.— Wolf  T.  Bsteb,  7  Ind.  44S:  In- 
ffersoU  V.  Eknmerson,  1  Ind.  76;  Lef- 
fler  V.  Watson.  18  Ind.  A.  176.  40  NE 
1107.  41  NE  467. 

lova. — Baehr  v.  Clark,  83  Iowa  SIS, 
49  NW  840,  IS  LRA  717  and  note; 
McGinn  v.  Butler,  31  Iowa  160. 

Kan. — Simmons  v.  Shaft,  91  Kan. 
663,  138  P  «14. 

Ky. — Vaughn  v.  Hopson,  10  Bush 
837;  Chism  v.  Woods,  8  Hard.  531,  3 
AmD  740. 

La. — Short  v.  Lapey reuse,  24  La. 
Ann.  46;  Russell  v.  Favier,  18  La. 
686,  86  AmD  662;  Barfleld  v.  Hewlett, 
4  La.  118. 

Me. — -Bmeraon  v.  Flsk,  6  Me.  200, 
19  AmD  206. 

Mass. — United  Shoe  Mach.  Co.  v. 
Holt,  186  Mass.  97,  69  NK  1056;  Ben- 
ner  v.  PufTer,  114  Mass.  376;  Zucht- 
mann  v.  Roberts,  109  Masa  63,  12 
AmR  663;  Sargent  v.  Metcalf,  6  Gray 


306,  66  AmD  368;  Cogglll  v.  Hartford, 
etc.,  R.  Co.,  3  Gray  545. 

Mich. — Ball-Bamhart-Putman  Co. 
V.  Lane,  135  Mich.  276,  97  NW  727; 
Nichols  V.  Monjeau,  132  Mich.  682, 
94  NW  6;  Dunlap  v.  Qleason.  16  Hloh. 
158,  93  AmD  281. 

Miss.— Crump  v.  Uitchell,  S4  Hiss. 
449. 

Mo. — Mohr  V.  Langan,  77  Mo.  A, 
481;  Sowden  v.  Kessler,  76  Mo.  A. 
681;  Moore  v.  Siroms,  4?  Ho.  A. 
182;  Hendricks  v.  Evans.  46  Mo.  A. 
313. 

N.  II. — Stone  v.  Sleeper.  62  N.  H. 
3;  Luther  v.  Cote.  61  N.  H.  129; 
Weeks  v.  Pike.  60  N.  H.  447;  King  v. 
Bates.  67  N.  H.  446;  Flsk  v.  Ewen. 
46  N.  H.  178;  Bailey  v.  Colby.  84  N. 
H.  29,  66  AmD  762  and  note;  lA>ve- 
joy  V.  Jones,  80  N.  H.  164;  Sargent  t. 
Glle,  8  N.  H.  326;  Sanborn  T.  Colman, 
6  K  H.  14,  23  AmD  701. 

N.  T.— Austin  V.  Dye,  46  N.  T.  500; 
Ballard  v.  Burgett,  40  N.  T.  314; 
Usher  v.  Van  Vranken,  48  App.  Dlv. 
413,  63  NTS  104;  Spauldlng  v.  Brew- 
Bter,  50  Barb.  142;  Cook  vTBeal,  14  N. 
Y.  Super.  497;  Covlll  v.  HIU,  4  Den. 
323  [rev  on  other  grounds  1  N.  Y. 
622];  Hoffman  v.  Carow,  22  Wend. 
286;  SaltuB  v.  Everett.  20  Wend.  267, 
32  AmD  641. 

Oh. — Johnson  v.  Miller,  16  Oh.  431; 
Moore  v.  Central  Nat  Bank,  31  Oh. 
Cir.  Ct.  614. 

Pa. — Davis  v.  BIgler,  62  Pa.  242,  1 
AmR  393;  Agnew  v.  Johnson,  22  Pa. 
471,  62  AmD  303;  Ewing  v.  Musser, 
42  Pa.  Super.  177;  Helsley  v.  Economy 
Tool  Mfg.  Co.,  83  Pa.  Super.  218; 
Miller  v,^>ousla8,  S2  Pa.  Siwer.  158. 

8.  C. — Cannlehael  v.  Buck,  46  a 
a  U  461. 

Tea.— dtUlman  v.  Hurd.  10  Tex. 
109. 

Vt. — Dunham  v.  Lee,  24  Vt.  432; 
Hunt  v.  Douglass,  22  Vt.  128;  Buck- 
master  V.  Mower.  21  Vt.  204;  Swift  v. 
Moseley,  10  Vt.  208,  33  AmD  197. 

Eng. — Cooper  v.  Wlllomatt.  1  C.  B. 
672,  50  ECL  672,  135  Reprint  706; 
Loeschman  v.  Machln,  2  Stark.  311, 
3  ECL  423. 

[a]  A  seooad  sale  by  a  Tondor  in 
posseaalon  after  the  passage  of  title 
constitutes  conversion.  New  Liver- 
pool Salt  Co.  v.  Western  Salt  Co..  161 
Cal.  479,  484,  91  P  152  tcit  Cyc]. 

[b]  Balles'a  aesdlag  property  to 
anotloaaer  for  sale  Is  a  conversion. 
Loeschman  v.  Machln,  2  Stark.  311, 
3  ECL  423. 

[c]  Sha  adTertlMaiMit  of  roods 
for  aale  through  mistake  Is  not  a 
conversion  so  long  as  there  la  no 
aale  or  loss  Arom  misappropriation. 
Brandenburg  t.  Northwestern  Job> 
bars*  Credit  Bureau,  128  Minn.  411. 
IBl  NW  184.  LRA1915D  474. 

38.  U.  S. — Chew  v.  Louchheim,  80 
Fed.  BOO,  25  CCA  596;  Van  Amrldge 
V.  Peabody,  28  F.  Cas.  No,  16,825,  1 
Mason  440. 

Colo. — Morsch  V.  Lessig,  46  Colo. 
168,  100  P  481. 

Ga. — Furst  v.  Commercial  Bank, 
117  Qa.  472,  43  SE  728  (holding  tbat, 
where  a  receiver  of  goods  to  be  sold 
and  accounted  for  gave  a  mortgage 
before  their  receipt  to  a  third  person 
which  covered  his  stock  of  goods 
and  became  Insolvent,  and  the  mort- 
gage had  been  foreclosed,  the  goods 
sent  under  the  agreement  were  not 
subject  to  the  mortgage^  but  were  the 
property  of  the  bailor). 


Ind. — Schindler  v.  Westover,  99  Ind. 

395. 

Kan. — Branson  v.  Heckler,  23  Kaa. 

610. 

Ky. — Newcomb-Buchanan  Co,  v. 
Baskett,  4  KyL  828. 

Mass. — Scollans  v.  Rollins.  17» 
Mass.  848.  60  NE  983,  88  AmSR  384. 

Mo. — Gilbert  Book  Co.  v.  ShertdiJi, 
114  Mo.  A.  332.  89  SW  566;  Sowden 
V.  Kessler,  76  Mo.  A.  581. 

N.  Y.— Nauman  v.  Caldwell.  32  N. 
Y.  Super.  212:  Holbrook  v.  Wight,  21 
Wend.  169,  85  AmD  607;  Kennedy  v. 
Strong,  14  Johna  128. 

Pa. — ^Agnew  V.  Johnson.  22  Pa.  471, 
62  AmD  303. 

Utah.— Wetaal  t.  Deaeret  Nat. 
Bank,  80  UUh  62.  8S  P  670. 

Vt.— Thrall  v.  lAthrop,  SO  Vt  SOT, 
78  AmD  306. 

Va. — Skinner  t.  Dodga,  4  Hen.  ft 
U.  (14  Va.)  482. 

Eng. — Paterson  v.  Tash.  Str.  1171, 
93  Reprint  1110;  Daublgny  v.  Duval, 
5  T.  R.  604,  101  Reprint  338. 

[a]  For  exatnpla,  (1)  where  plain- 
tiff delivered  certain  books  to  It 
merely  for  his  use  In  tlie  prepara- 
tion of  a  work  he  had  contracted  to 
prepare  for  plaintiffs.  R  could  not 
convey  a  good  title  thereto  to  a  chat- 
tel mortgagee.  Gilbert  Book  Co.  v. 
Sheridan,  114  Mo.  A.  332.  89  SW  555. 
(2>  Where  cattle  are  delivered  to  an- 
other to  be  fed,  under  an  agreemeal 
that  the  interest  of  such  other  per- 
son therein  shall  be  what  he  mar 
put  on  them,  and  such  bailee  executes 
a  mortgage  thereon  at  a  time  when 
they  have  gained  nothing,  the  mort- 
gage is  void.  Concordia  First  Nat 
Bank  v.  Mcintosh,  etc.  Uve  Stodc 
etc,  COm,  73  Kan.  603,  84  P  6S6.  {31 
Where  R  had  possession  of  an  auto- 
mobile belonging  to  def«ndant  R's 
act  In  mortgaging  the  naacfalne  did 
not  affect  defendant's  ownership. 
Greene  v.  Carmlchael.  24  CaL  A.  27, 
140  P  46. 

[b]  BTpothaoaUoB  of  roualjt  Ut 
ballad  goodSii — A  bailment  of  the 
class  locatlo  operls  merclum  vehen- 
darum  does  not  authorise  the  bailee 
who  has  deposited  the  subject  matter 
of  the  bailment  in  a  warehouse,  ac- 
cording to  his  instructions,  and  taken 
a  receipt  thM^for  to  hypothecate  aach 
receipt  as  aecurity  for  hia  own  debt 
Richardson  v.  Smith,  S3  Bups^ 
95. 

S7.  Atkinson  v.  Jonas.  7S  Ala.  X4I; 
Kahaley  v.  Haley,  16  Wash.  678,  47 

P  23. 

as.  Johnaton  v.  Whlttamor^  2T 
Htch.  46S. 

as.  Chew  V.  Louchheim.  80  Fed 
500,  25  CCA  596;  Butler  v.  Lobk. 
Mann.  Unrep.  Cas.  (La.)  398;  Sowden 
V.  Kessler,  76  Ho.  A.  581;  Holbrook  t. 
Wight,  24  Wend.  (N.  Y.)  169,  15 
AmD  607  (holding  It  a  conversion 
where  the  bailee  signs  a  receipt  ac- 
knowledging that  he  holds  the  prop- 
erty for  some  person  other  than  the 
real  owner) ;  Everett  v.  Coffln,  i 
Wend.  (N.  Y.)  603,  22  AmD  561;  Mur- 
ray V.  Burling,  10  Johns.  (N.  T.) 
172. 

"Though  the  law  gives  the  baDee 
an  interest  sufficient  to  carry  out  and 
to  accomplish  the  purposes  of  tbe 
contract  which  extends  to  tbe  defense 
of  the  property  by  aetlwi  agahiat 
any  and  all  persons  who  may  inter- 
fere with  it.  yet  thia  does  not  Include 
the  right  to  bestow  it  or  make  use  of 
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out  notice  of  the  bailee's  statnB.^"  The  sale  of  a 
few  articles  forming  a  part  of  the  bailment,  which 
have  in  some  manner  become  commingled  with  the 
bailee's  goods,  will  not  oonstitute  a  conversion  of  the 
entire  bailment.*'  The  administrator  of  the  bailee 
has  no  greater  right  to  transfer  than  was  possessed 
by  the  bailee.'*^  No  apparent  authority  to  sell  is 
conferred  upon  the  bailee  by  possession  further 
the  mere  fact  that  the  bailor  is  indebted  to  the 
bailee  will  not  entitle  the  bailee  to  convert  the 
bailment  into  money  and  apply  it  to  the  payment 
of  the  debt.**  Where  a  iMtUee  is  entitled  to  sell 
subject  to  certain  restrictions^  he  is  guilty  of  a  con- 
version in  case  he  sells  in  violation  of  his  instruc- 
tions ;*"  so  where  the  bailee  has  implied  power  to  sell 
a  buled  article  to  pay  the  expense  of  keepii^,  he  is 
not  entitled  to  sell  more  than  ia  snffieient  for  that 
purpose.**  The  possession  of  a  right  to  purchase 
gives  the  bailee  no  right  to  sell.*''  N^lect  of  the 
bailee  to  notify  the  bulor  of  the  side  of  the  prem- 
ises, where  s  gratnitons  bailment  is  kept,  is  not  a 
conversion  where  no  loss  or  misappropriation  fol; 
lows.** 

Ratification.  In  case  of  sale,  however,  the  bailor 
nuty  elect  to  ratify  the  transaction  and  to  demand 
the  proceeds  of  the  sale;  and,  if  he  is  refused,  he 
may  have  his  action  of  assumpsit.*' 

Joint  liability.  In  case  of  an  unauthorized  sale 
of  the  bailment,  both  the  bailee  and  the  purchaser 
are  guilty  of  conversion  and  trover  may  be  main- 
tained against  both  jointly."* 

68]  (2)  When  JSailee  Has  Interest  in  Prop- 
srty.  Where  the  bailment  is  accompanied  with 
other  eontracts  or  stipulations  which  affect  its  char- 
acter and  give  to  the  bailee  other  rights  not  inci- 
dent to  a  simple  ba^ent,  where  there  is  no  personal 
confidence  and  none  of  the  eharacteristics  of  an  es- 

It  In  any  way  not  evidently  contem- 
plated by  the  parties  to  the  contract 
of  bailmenC  and  hence  a  bailee  cannot 
sell  the  goods  so  as  to  give  title  to 
the  vendee  nor  lease,  pledge  or  other- 
wise transfer  them  In  contravention 
of  the  purpose  of  the  bailment  even 
to  one  acting  bona  flde  and  without 
notice  of  the  baUee's  status."  Sow- 
den  V.  KesBler.  7S  Mo.  A.  581,  681. 

[a]  VaaitUunlsaa  dsUTScy  of  a 
t>all«l  not*  to  the  maftw  who  de- 
stroys it  is  a  conversion.  Hlcka  v. 
Lyle,  46  Mich.  488,  9  NW  629. 

[b]  A  deltvuT  to  a  creditor  ia. 
part  ptvncBt  of  the  bailee's  private 
debt  Islllegal.  Gould  v.  Blodgett,  61 
N.  H.  115. 

40.  Slffbto  of  b«UoT  M  affalaat 
txmaaferM  see  Infra  i  109. 

41.  Brandenburg  v.  Northwestern 
Jobbers'  Credit  Bureau,  128  Minn.  411, 
161  NW  134.  LRA1916D  474. 

4a.  Maxwell  v.  Houston,  67  N.  C. 
SOS  (holding  that  a  sale  by  the  ad- 
ministrator was  void  as  against  the 
twHor). 

[a]  TbM  plodM  of  »  deoodenfa 
ptoymtlf  by  an  administrator  Sme  Us 
owii  purpose*  Is  an  act  constituting 
a  conversion  of  such  property.  State 
V.  Bernlng,  74  Mo.  87. 

M.  Ball-Barnhart-Futnani  Co.  v. 
I^ne.  1S5  Hlch.  2TB,  97  NW  727:  Nich- 
ols V.  Honjeau,  1S2  Mich.  582.  94  NW 

'44.  Keiner  v.  Folsom,  79  NTS  1099. 
U»  of  baOeo  see  infra  S  78  et  seq. 
[  a  ]    Bolinbur—moat   by  «ale^A 

bailee  to  whom  goods  nave  been 
consigned  for  sale  may  not  sell  the 
consigned  property,  contrary  to  In- 
structions, In  order  to  reimburse  him- 
self. Haliowell  v.  Pawcett,  30  Iowa 
491. 

4S.  Scott  V.  Rogers,  31  N.  T.  «7« 
(holdlns  that  a  bafiee  havlnv  author- 
ity to  sell  on  or  before  a  qjedfled 


tate  at  will,  and  where  it  would  be  entirdy  con- 
sistent with  the  analogies  existing  in  the  ease  of 
real  estate  to  hold  that  the  bailee  has  an  assignable 
interest  which  may  be  transferred  to  a  third  per- 
son, an  assignment  by  the  bailee  will  be  enforced 
and  protected  as  between  the  parties  and  as  against 
all  parties  whose  interests  are  not  injuriously  af- 
fected by  the  transfer.^*  Of  this  elass  are  eases 
where  the  bailee  has  a  ri^ht  as  against  the  bailor 
to  insist  upon  the  possession  of  the  property  until 
a  lien  thereon  is  fully  dischaj^ed  by  payment  or 
performance  of  other  conditions,"'  or  where  there  is 
a  hiring  for  a  fixed  time  without  restriction  or  limi- 
tation from  which  any  personal  confidence  may  be 
inferred but  a  stipulation  that  a  thing  bailed  is  to 
be  employed  in  the  servioe  of  the  bailee  and  in  his 
business  does  not  authorize  the  bailee  to  lease  the 
property  to  another."* 

69]  b.  By  Bailor.  The  bailor  may  sell  the 
subject  matter  of  the  bailment  and  thereby  confer 
on  the  purchaser  an  immediate  and  valid  title 
thereto,  the  possession  of  the  bailee  becoming  that 
of  the  purchaser,"'^  without  any  formal  delivery  of 
the  subject  of  the  bailment  to  him,  a  mere  notice 
to  the  bailee  of  the  sale  being  suflBcient."'  The 
fact  that  the  bailee  has  advanced  a  portion  of  the 
purchase  priee  oi  the  bailment  to  the  bailor  will 
not  invalidate  a  transfer  by  the  bailor  where  there 
is  no  lien  upon,  or  pledge  of,  the  bailment  in  favor 
of  the  bailee."' 

[i  70]  4.  GonpenBation,  Beimbnrsemmt,  and 
Uen— a.  (^nnpanaation—il)  In  Owural.  Whether 
or  not  the  bailee  is  entitled  to  compensation  de- 
pends on  the  terms  of  the  contract  and  especially 
on  the  purpose  of  the  bailment.  Unless  it  is  ex- 
pressly agreed,  or  can  be  inferred  from  the  cir^ 
eumstances,  that  services  performed  by  the  bailee 


date  was  guilty  of  conversion  In  sell- 
ing after  that  date). 

[a]  Ooaalnueat  br  the  bidlo*  of 
the  goods  baUed  in  payment  of  a  bal- 
ance due  by  the  bailee  does  not  di- 
vest the  title  of  the  bailor,  even 
though  the  bailee  has  authority  to 
sell.  Canadian  Bank  of  Commerce 
V.  Baum,  187  Pa.  48.  40  A  97S. 

46.   WhlUook  V.  Heard.  13  Ala.  778, 
48  AmD  73. 
4y.   Partridge  v.  Phllbrick.  60  N. 

48.  Brandenburg  v.  Northwestern 
Jobbers'  Credit  Bureau,  128  Minn.  411, 
151  NW  134.  LRA1915D  474, 

40.  Atkins  V.  Oamble.  42  Cal.  86, 
10  AmR  282:  Moses  v.  Taylor,  17  D. 
C.  255;  Strong  v.  Adams.  SO  Vt  221. 
78  Arab  806. 

50.  Buckmaster  v.  Mower,  21  Vt. 
204;  Grant  v.  King,  14  Vt.  367. 

61.  Day  v.  Bassett,  102  Mass.  445; 
Vincent  v.  Cornell,  IS  Pick.  (Mass.) 
294,  23  AmD  683:  Bailer  V.  Colby,  S4 
N.  H.  29,  66  AmD  762. 

62.  Jarvia  v.  Rogers,  16  Mass.  889; 
Bailey  v.  Colby,  84  N.  H.  29.  66  AmD 
762;  Urquhart  v.  McTver,  4  Johns. 
<N.  T.)  103;  RatcHfE  v.  Davis,  1 
Bulstr.  29,  80  Reprint  733;  Man  v. 
ShlfTner,  2  Bast  623,  102  Reprint  469. 
See  Infra  if  78-91. 

88.  Bailey  v.  Colby,  84  N.  H.  29,  6« 
AmD  752;  Davis  v.  Bnnery,  11  N.  H. 
330;  Putnam  v.  Wyley,  8  Johns.  (N. 
T.)  432.  5  AmD  S4<. 

64.  Crocker  v.  Oulllfer,  44  Me.  491, 
69  AmD  lis.  See  also  Jones  v.  Fort, 
36  Ala.  449  (holding  that.  If  a  slave 
Is  hired  for  the  specific  purpose  of 
being  employed  as  a  plantation  hand, 
and  tt  becomes  necessary  to  erect  a 
gin  house  on  the  plantation  during 
the  term,  and  that  service  Is  com- 
monly performed  by  plantation  hands 
whenever  It  Is  needed,  the  hirer  is 
authorised  to  employ  him  In  that 


service,  provided  he  exercises  due 
care  and  prudence  to  prevent  acci- 
dent or  injury:  but  he  cannot,  under 
such  special  contract,  hire  or  loan 
the  slave  to  another  for  the  specific 
purpose  of  being  employed  In  raising 
a  gin  house). 

66.  D.  C— V.  G.  Fischer  Art  Co. 
V.  Hutchlns,  41  App.  166. 

IlL— Hodges  V.  Hurd.  47  III.  8«8; 
Chambersburg  Nat.  Bank  v.  Buckeye 
Iron,  etc  Works,  46  HL  A.  626; 
Hughes  V.  Stubblefleld.  21  111.  A. 
216.  See  Bumell  v.  Robertson,  10  III. 
282  and  note. 

La.— Hardy  v.  Lemons,  S6  Ia,  Ann. 
146. 

Mo.— State  v.  Fltspatrlck,  64  Mo. 
185;  Brwin  v.  Arthur,  61  Mo.  8S6; 
Williams  v.  Gray,  39  Mo.  201;  Slger- 
aon  v.  Harker,  16  Ho.  101. 

N.  Y.— Heine  v.  Anderson.  9  N.  T. 
Super.  31s. 

Man. — Sutherland  v.  Mannlx,  8 
Man.  541. 

[a]  Tho  baOoe^  Intersst  after 
soeh  sale  remaiiui  as  tlMretofore  with 
the  substitution  of  a  new  bailor. 
Hardy  v.  Lemons.  38  La.  Ann.  145. 

66.  Riddle  V.  Blair.  148  Ala.  461, 
42  S  660:  Hodges  v.  Hurd,  47  111.  S6S: 
Chambersburg  Nat.  Bank  v.  Buckeye 
Iron,  etc..  Works,  4ft  111.  A.  526;  Whit- 
ney v.  Lynde,  16  Vt.  579;  Pierce  V. 
Chipman,  8  Vt.  334;  Harman  v.  An- 
derson, 2  Campb.  243. 

[a]  WnMamoT  of  order  for  d«ltv^ 
wy^— As  between  the  bailor  and  the 
vendee,  an  order  on  the  bailee  Is  a 
delivery,  even  if  the  order  for  deliv- 
ery has  been  delivered  to  the  vendee. 
Slgerson  v.  Harker,  15  Mo.  101. 

[b]  What  aiooanta  to  a  deUvsKT 
when  the  facts  are  given  is  a  ques- 
tion of  law.  Williams  v.  Gray,  89 
Mo.  201. 

87.  V.  O.  FUwher  Art  Co.  v.  Hutoh- 
Ina,  41  App.  <!>.  C)  166. 
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in  eonnection  with  the  bailment  were  to  be  ren- 
dered without  compensation,  the  law  will  imply  a 
promise  on  the  part  of  him  for  whom  the  seirvices 
were  rendered  to  pay  for  them  what  they  are  rea- 
sonably worth.** 

[$  71]  (2)  Bailment  Ontnitoiu.  Where  the 
bailment  is  for  the  sole  benefit  of  the  bailee,  the 
bailor  is  entitled  to  no  recompense  whatever;^*  and 
where  it  is  for  the  sole  benefit  of  the  bailor,  or  for 
the  sole  benefit  of  the  bailee,  the  latter  is  not  en- 
titled to  any  recompense  for  a  dnty  involved  by 
the  bailment."  A  bailee  not  willing  to  act  gratu- 
itously longer  must,  if  he  means  to  make  a  chaise 
thereafter,  notify  the  bailor  to  that  effect  before 
he  can  make  a  claim  for  charges  and  sell  the  prop- 
erty therefor;  *'  but  he  is  entitled  to  compensation 
for  storage  after  the  lapse  of  a  reasonable  time 
after  such  noticc.^^ 

[$  72]  (3)  Bailment  for  Hntoal  Benefit— (a) 
Of  Bailee — aa.  In  Oeneral.  The  bailee  is  entitled  to 
compensation  for  the  wort  performed  by  him ;  •* 
but,  as  a  general  rale,  where  the  contract  is  an 
entire  one,  he  is  entitled  only  on  full  performanee."^ 


If  the  workman,  by  deviation  from  his  instmetions, 
makes  his  work-of  no  use,  he  can  claim  no  eompens*- 

tion." 

[$73]  bb.  Gompenaation  Pro  Tanto.  yfhen 
materials  furaiahed  by  the  bailor  to  be  worked  on  by 
the  bailee  are  stolen  or  destroyed  before  the  eom- 
pletion  of  the  work  withont  any  fault  on  the  part  of 
the  bailee,  the  latter  is  entitled  to  compensation  for 
such  work  as  he  has  already  done,*"  unless  the  con- 
tract of  bailment  imports  a  different  obligatiw.*' 
And  it  has  been  held  that  notwithstanding  an  an- 
reasonabte  delay  in  completion,  the  bailee  has  • 
right  to  compensation  for  work  that  he  has  aetnally 
done  on  the  thing  bailed.*"*  Bnt  custom  or  local 
usage  may  throw  the  loss  on  the  bailee.**  And  the 
bailee's  right  to  compensaticm  is  subject  to  a  coun- 
terclaim by  the  bailor  to  the  extent  of  any  loss  of,^ 
or  injury  to,'*  the  property  eansed  by  the  fault  of 
the  bailee. 

[$  74]  (b)  Of  Bailor— aa.  In  OenaraL  Where 
the  bailment  is  one  of  hiring,  the  bailor  is  entitled  to 
rent  for  the  use  of  the  snbjeet  matter  thereof,'*  un- 
less he  ret^es  possession  of  the  property  before  the 


66.  Dougherty  v.  Whitehead,  SI 
Ho.  26&. 

S9.  Iowa. — Chamtwrlln  V.  Cobb.  32 
Iowa  161 

N.  Y. — Putnam  v.  Wylay,  8  Johns. 
432,  6  AmD  848. 

Tenn. — Gunn  v.  Mason,  2  Sneed  637, 

Tex. — Neal  v.  SUto,  83  Tex.  Cr. 
408.  20  SW  726. 

Vt. — Carpenter  v.  Branch,  13  Vt 
161.  37  AmD  587. 

00.  Prince  v.  Alabama  State  Fair, 
106  Ala.  340,  17  S  449,  2S  LRA  71S; 
Wells  V,  Hawley,  24  La.  Ann.  271 
(holding  that  a  contract  by  which 
one  aasumes  to  act  as  mandatary  for 
another  Is,  from  its  nature,  gratui- 
tous; and.  If  the  contract  stipulates 
no  compensation,  the  mandatary 
cannot  recover) ;  Wilson  v,  Wilson, 
16  La.  Ann.  156:  Lafourche,  etc.,  Nav, 
Co.  V.  Collins.  12  La.  Ann.  119;  G.  A. 
Crancer  Co.  v.  Combe,  95  Nebr.  403, 
145  NW  863  [rev  reh  94  Nebr.  665, 
144  NW  251];  Carpenter  V.  Branch,  13 
Vt.  161.  87  AmD  587. 

[a]  In  ^ttlslana,  where  the  serv- 
ices are  onerous,  responsible,  and 
toilsome,  remuneration  has  some- 
times been  allowed  to  the  mandatary. 
Beugnot  V.  Tremoulet.  52  La.  Ann. 
454.  27  S  107;  Krekeler's  Succ.  44  La. 
Ann.  726,  11  S  35;  New  Orleans,  etc.. 
Packet  Co.  v.  Brown.  36  La.  Ann.  138, 
51  AmR  6;  Lafourche,  etc.,  Nav.  Co. 
V.  Collins,  12  La.  Ann.  119;  Fowler's 
Succ.  7  La.  Ann.  207;  Waterman  v. 
Gibson,  6  La.  Ann,  672;  Decoux  v. 
Plantevlgnes,  10  La.  503. 

61.  a.  A.  Crancer  Co,  v.  Combs, 
96  Nebr.  403,  145  NW  863;  Dale  v. 
Brlnckerhoff,  7  Daly  (N.  T.)  46. 

68.  Woodward  V.  San  Antonio 
Tract.  Co.,  (Tex.  Civ.  A.)  SB  SW  76. 

63.  Garrard  v.  Moody,  48  Ga.  96: 
Goldstein  v.  Blumberg,  130  NTS  1«3; 
Caraway  v.  Cochran.  71  W.  Va,  698. 
77  SB  278;  Barbeau  v.  Piggott,  6  Ont 
Wn  234. 

"If  service  la  to  be  rendered  the 
subject-matter  of  the  bailment,  there 
must  be  compensation  for  the  serv- 
ice, unless  the  bailment  be  a  man- 
date." Union  Stock-yards,  etc.,  Co. 
V,  Western  Land,  etc.,  Co.,  59  Fed.  49, 
63.  7  CCA  660. 

e*.  Nlblo  v,  Binsse,  3  Abb.  Dec. 
(N.  T.)  375.  1  Keyes  476;  Archer  v. 
McDonald.  36  Hun  (N,  Y.)  194;  Cohen 
V.  Moshkowttz.  17  Misc.  389,  39  NYS 
1084;  I'ierce  v.  Schenck,  3  Hill  (N. 
Y.)  2B. 

66.  May  v.  Georser,  21  Misc.  622, 
47  NYS  1057  [rev  20  Misc.  659.  46 
NYS  379]. 

66.  Kafka  v.  Levensohn,  18  Misc. 
202,  41  NYS  368:  Cohen  v.  Moshko- 
wltz,   17    Ulsc.    389,   39   NYS  1084; 


Labowltz  V.  Frankfort.  4  Misc.  275. 
23  NTS  1038;  Goldstein  v.  Blumberg, 
130  NYS  163;  Hanes  v.  Shapiro.  168 
N.  C.  24,  84  SB  33:  Menetone  v. 
Athawes,  8  Burr.  16»8,  97  Reprint 
998. 

67.  Cohen  v.  Moshkowltz,  17  MlBC. 
389.  39  NYS  1084. 

[a]  ninatratloiis. — ( 1 )  Defendant 
delivered  certain  garments  to  plain- 
tiff, a  tailor,  for  completion  under  an 
agreement  by  which  payment  was  to 
be  made  when  all  the  work  was  com- 
pleted. Plaintiff  agreed  to  deliver  a 
portion  thereof  on  a  certain  day,  but 
neglected  to  do  so,  and  on  the  follow- 
ing day  the  garments  were  entirely 
destroyed  by  Are).  It  was  held  that 
plaintiff  was  not  entitled  to  compen- 
sation for  the  work  performed  bv 
him.  Cohen  v.  Moshkowltz,  17  Misc, 
389.  39  NTS  1084.  (2)  Where  a  seller 
who  has  warranted  a  sideboard  was 
allowed  to  retake  the  article  to  re- 
pair it.  and  the  article  Is  destroyed 
without  negligence  of  the  bailee,  the 
workman  Is  not  entitled  to  any  com- 
pensation for  work  and  labor  already 
performed  or  for  materials  furnished. 
The  thing  should  perish  to  the  bailor, 
and  the  work  and  material  to  the  me- 
chanic or  bailee.  If  the  latter  has  per- 
formed his  duty  by  exercising  the 
care  required  of  him  In  the  posses- 
sion and  preservation  of  the  thing 
balled  to  him  for  hire.  Hanes  v. 
Shapiro,  168  N.  C.  24.  84  SB  33.  (8) 
Under  agreement  to  pay  "for  work 
[done]  only  after  delivery  in  good 
order  to  our  store,"  the  bailee  Is  not 
liable  for  work  done  on  goods  acci- 
dentally destroyed  while  In  the 
bailee's  possession.  Stern  v,  Rosen- 
thal, 66  Misc.  643.  107  NTS  772. 

68.  Shaller  v.  Corbett,  IS  NTS  876. 

69.  Nlblo  V.  Binsse.  3  Abb.  Deo. 
(N.  Y.)  875,  1  Keves  476;  Cohen  v. 
Moshkowltz.  17  Misc.  389,  39  NTS 
1084;  Labowltz  v.  Frankfort,  4  Misc. 
275.  23  NYS  1038;  Hanes  v.  Shapiro, 
168  N.  C.  24.  84  SB  38;  Qlllett  v. 
Mawman,  1  Taunt.  137,  127  Reprint 
784. 

m    Rothoser  V.  Cosel,  89  Misc.  887, 

79  NTS  855. 

71.  Webster  v.  Beebe,  25  Del,  161, 
77  A  769. 

72.  U.  S.— Union  Stock-Yards,  etc.. 
Co.  V.  Western  Land,  etc..  Co.,  59  Fed. 
49,  7  CCA  660. 

Conn. — Palmer  v.  Smith,  76  Conn. 
210.  56  A  616. 

Ind. — Independent  Torpedo  Co,  v. 
J.  E.  Clark  Oil  Co.,  48  Ind.  A.  124.  95 
NB  692. 

Iowa.— <;ullen   V.   Lord.   39  Iowa 

302. 

Mo. — Blgbe  V.  Coombs,  64  Mo.  629. 


N.  H.— Hartford  v.  Jackson.  11  N. 
H.  145. 

N.  M. — Armijo  v.  At>eytla,  5  N.  M. 
533,  25  P  777. 

N.  Y. — Gleason  Smith.  89  Han 
617;  Johnson  v.  Meeker,  31  Hun  92 
[aff  96  N.  Y.  93.  48  AmR  609];  Poster 
V.  Magee,  2  Lans.  182;  Rider  f. 
Union  India  Rubber  Co.,  18  N.  T.  Su- 
per. 85  [aff  28  N.  T.  8793;  Wneos. 
etc..  Sewing  Hach.  Co.  Hynss,  81  N 
Y8  760. 

N.  C. — Rogers  v.  McKenxle,  78  N. 
C.  487. 

Pa. — ^Euwer  v.  Greer,  29  Pa.  Super. 
262  (contract  for  interest  on  overdue 
payments). 

Vt. — Cushman  v.  Somers.  60  Tt 
613,  16  A  316;  Woodward  v.  Cutter,  33 
Vt.  49. 

Wash.— Van .  de  Vaster  v.  Redels- 
hetmer,  68  Wash.  88.  107  P  847  (rea- 
sonable amount  for  hire  of  horse). 

Ont. — Barbeau  v.  Plggott,  9  OntWB 
234. 

[a]  Vnder  sa  agTMnwat  to  par  ■ 
rsasonabls  oompmaatioik  for  the  vsi 

of  pgopearto'  the  bailee  Is  liable  for 
compensation  during  the  time  he  has 
possession  and  use  of  It,  and  his  lia- 
bility Is  not  limited  to  the  period  of 
actual  service.  Independent  Torpedo 
Co.  V.  J.  E.  Clark  Oil  Co..  48  Ind.  A. 
124.  95  NB  592. 

[b]  Afreenettt  to  vmj  Xor  vtap- 
mxir  lost  or  Injured. — Upon  a  hire  of 
articles  at  a  certain  amount  per  day, 
and  an  agreement  by  the  bailee  to 
pay  a  fixed  amount.  If  the  artldea 
were  "loat  or  Injured,"  the  llabOlty 
of  the  bailee  for  a  failure  to  return 
the  articles  Is  flxed  by  the  latter 
provision,  although  It  does  not  appear 
that  they  were,  strictly  speaking, 
either  "lost"  or  "Injured."  Pope  v. 
Murray,  6  Ala.  489. 

[c]  AgreemeBt  to  allow  ailioot 
for  payment  of  rent  befora  due 
not  against  public  policy,  and  an  ac- 
ceptance of  Installments  of  rent  at 
the  discount,  after  they  are  due,  do« 
not  estop  the  bailor  from  collecting 
the  full  amount  of  subsequent  In- 
stallments not  paid  before  due. 
United  Shoe  Mach.  Co.  v.  Abbott.  IH 
Fed.  762,  86  CCA  118. 

[d]  Bent  not  d^siidMit  ok  tUrt 
psrtr'i  fallnxe  to  act  as  rvqvlied  *y 
contraott — A  bailee  who  agrees  to  de- 
liver, as  rent,  a  certain  article,  to  be 
selected  by  a  third  person,  to  the 
lessor,  at  a  place  designated  by  the 
third  person,  is  not  discharged  from 
payment  by  reason  of  the  third  per- 
son's failure  to  make  the  eelectlMW 
etc.:  but.  on  the  failure  of  the  third 
person  to  act  within  a  r— soaaMe 
time,  the  baUee  should   aelect  the 


For  iftter  oasM,  darelopmanta  and  thtagtm  In  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  aanbsr. 
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expiration  of  the  stipnlatod  time  of  hiring  and 
against  the  objection  of  the  bailee;**  or  nnlees  the 
lif^t  to  recover  rent  is  merged  in  a  cause  of  action 
for  breach  of  the  eontraet  of  bailment."  So,  There 
a  buleo  of  property  uses  it  without  the  consent  of 
the  bailorf  ather  ezpreBs  or  implied,  be  ia  liable 
to  the  bailor  for  tbe  reasonable  vahie  of  snob  nee.^* 
Bnt  one  who  uses  proper^r  hired  in  bis  name  by 
another,  aeting^  without  either  expressed  or  implied 
antbori^,  is  not  liable  for  sach  use  where  he  had 
no  reasonable  gtomd  to  beliew  that  the  property 
had  been  faired  on  his  aeooimt  or  that  he  waa  ex- 
pected to  pay  for  it.**  A  stipnlaticm  in  a  contract 
of  bailmcat  for  the  payment  of  a  sum  aa  compensa- 
tion for  wear  and  tew  may  be  waived  by  nutnal 
eonsent.*' 

75]  bb.  Implied  Bicfat  to  Book.  Whether  a 
person  who  permits  another  to  make  use  of  his  prop- 
erty has  an  implied  right  to  recover  rent  therefor 
is  an  unsettled  question,  some  authorities  holding 
that,  in  the  absence  of  express  agreement,  a  contract 
to  pay  a  reasonable  price  for  the  nse  of  an  article 
is  implied; while  others  hold  that  tiie  mere  use  of 
an  article  does  not  warrant  an  inference  that  the 
bailor  hae  a  right  to  rent  by  reason  of  such  use/' 

[$  76]  CO.  Where  Bailee  hotm  Foneeiton  or  Use 
of  Property.   Where  the  bailor  resnmes  possession 


of  the  hired  chattel/"  or  irtiere  it  is  destroyed  with- 
out fault  of  the  bailee*^  before  the  expiration  of 
the  period  during  whieb  he  was  to  have  the  use  of  it, 
he  is,  in  the  abwnce  of  express  stipulations  to  the 
contrary,  liable  only  pro  tan  to  for  the  payment  of 
the  hire;  bnt  he  may  agree  to  terms  that  wUl  compel 
him  to  continue  to  pay  the  hire  under  any  cir* 
enmstances  whatsoever."'  If  the  bailor  has  agreed 
to  keep  the  property  in  repair,  the  bailee  is  not 
liable  for  its  hire  while  the  bailor  is  in  concurrent 
poasession  of  it  for  the  purpose  of  making  repairs 
and,  on  the  bailor's  failure  to  repair,  the  bailee  ia 
entitled  to  deduct  the  difference  betweoi  the  rental 
value  of  the  property  in  its  defective  condition  and 
its  rental  value  if  it  had  been  property  repaired;** 
or  he  may  himaelf  make  the  repairs  and  deduct  the 
cost  from  the  rent.'*  But,  if  the  failure  of  a  rented 
maehine  to  work  is  due  to  the  fault  of  the  biulee  or 
his  servants^  the  bailee  is  not  rdieved  to  sueb  fail- 
ure of  his  liability  to  pay  the  stipulated  rental.** 

77]  b.  Beimlnmement.  Reimbursement  for 
actual  usbursements  and  necessary  and  useful  ex- 
penses incurred  in  preserving  the  property  bailed,  or 
in  fulfilling  the  objeeta  of  the  bailment,  may  be 
recovered  either  by  a  gratuitous  bailee**  or  by  a 
bailee  where  the  bailment  is  for  the  benefit  of  both 
parties.**   No  bailee,  however,  is  entitled  to  reim- 


articlei  deslsnate  the  p1ac«,  deliver 
the  article,  and  notify  hie  bailor. 
Cushman  v.  Somers,  60  Vt.  15  A 
815. 

[e]    A.  Ualsff  of  a  Mwnin  to  saw 

timber  on  a  particular  lot  and  an 
agreement  to  pay  the  owner  of  the 
mill  a  certain  amount  for  each  one 
thousand  feet  of  lumber  sawed  did 
not  bind  the  bailee  to  saw  all  the 
timber  on  the  lot  nor  to  saw  any 
specified  amount.  Dart  v.  Bean,  75  N. 
H.  606,  76  A  172. 

78.  Harxis  v.  Maury.  30  Ala.  679; 
Sorrow  V.  Bra^g,  30  Ala.  2«1. 

7«.  ArmUo  v.  Abeytla,  5  N.  U.  B8S. 
25  P  777  (holding  that,  where  a  con- 
tract speclfles  that  the  balled  prop- 
erty Is  to  be  considered  as  value  re- 
ceived, and  a  breach  of  contract  by 
the  bailee  takes  place,  the  bailor  is 
not  entitled  to  rent  for  any  time 
thereafter  during  which  the  article 
ifl  retained  by  the  bailee,  because  the 
bailor  might  refuse  to  institute  suit 
for  a  considerable  time  and  then  re- 
cover the  value  of  the  article  bailed 
and  the  rent  for  such  time;  whereas 
if  suit  is  instituted  at  once  upon  the 
breach,  the  damages  would  be  only 
the  value  of  the  article). 

7B.  Bush  T.  Fourcher,  i  Oa.  A.  43, 
69  SB  459. 

[a]  Wftether  the  baUee  mad*  a 
pnonee  of  nalaff  the  jroperty  was 
Immaterial  If  such  use  was  without 
the  knowledge  or  consent  of  the 
bailor.  Bush  v.  Fourcher,  S  Ga,  A. 
43,  69  SE  459. 

[b]  Credit  OB  mt  aliould  be  al- 
lowed the  bailee  where  he  has  laid 
out  money  for  the  benefit  of  the 
bailor  and  to  secure  the  benefit  of  his 
lease.  Rogers  v.  McKenile,  73  N.  C. 
487. 

7e.  Adams  v.  Bourne,  9  Qray 
(Uass.)  100. 

77.  Llneaweaver's  Est.,  55  Pa. 
Super.  547. 

78.  Cullen  v.  Irf)rd.  39  Iowa  802: 
Rider  v.  Union  India  Rubber  Co„  18 
M.  Y.  Super.  85  (aff  28  N.  Y.  879], 

ta]  Xatul  ezptetatloB  tbat  bailee 
would  mrobMM  the  chattel  is  not  suf- 
flcent  to  raise  a  presumption  that  the 
use  was  gratuitously  given.  Rider  v. 
Union  India  Rubber  Co.,  28  N.  T.  379 
tail  18  N.  Y.  Super.  851. 

79.  Davis  v.  Breon,  1  Arl«.  840.  25 
P  537;  Klncheloe  v.  Priest.  89  Mo. 
240,  1  SW  286,  58  AmR  117;  Dunham 


V.  Kinnear,  1  Watts  (Pa.)  180;  Plimp- 
ton V.  Oleaaon,  57  VL  604. 

[a]  Bane*  holding  orer^A  bailee 
of  personal  property  is  not  liable, 
under  an  implied  contract  for  the  hire 
and  use  of  the  same.  If  the  bailor  al- 
lows him  to  retain  possession  of  such 
property  after  the  termination  of  the 
contract  of  bailment.  Llneaweaver's 
Est.,  66  Pa.  Super.  547. 

80.  Lamson  Cons.  Store  Service 
Co.  v.  Rowland.  114  Fed.  Ut.  62  CCA 
385. 

81.  Warth  T.  Mack.  79  Fed.  815,  26 
CCA  285;  Williamson  v.  Philllpoff,  66 
Fla.  549,  653,.  «4  S  269.  62  LRAMS 
412  tquot  CycJ. 

88.  U.  S.— Warth  V.  IfadE,  79  Fed. 
916,  26  CCA  236. 

Fla.— Williamson  V.  PhllllpeK  66 
Fla.  649.  653,  «4  S  289,  fil  LRANS  412 

[quot  CycJ. 

Mo.— Biabee  v.  Coombs,  64  lla  629. 
__K.  H.— Hartford  v.  Jackson.  II  N. 
H.  145. 

N.  Y. — Gleason  v.  Smith,  39  Hun 
617. 

Pa. — Sheasley  v.  Callahan,  27  Pa. 
Ca  466. 

[a]  She  Mtazm  of  th*  propertj 
dnriac  the  term  of  a  lease  does  not 
relieve  the  lesM*  from  liability  for 
the  iMLlance  of  rent  due  under  the 
lease.  Nultoa  v.  Campbell,  16  Pa. 
Super.  151. 

^  88.   Sharpless  v.  Zelley,   87  Pa, 
Super.  102. 
84,   SharplesB  V.  Zelley,  87  Pa. 

Super.  102. 

[a]  Warraatr  of  anaUtr  «•  af- 
feetlar  *ight  to  rMrt^Where  the 
bailor  stipulates  to  furnish  an  article 
In  good  order,  he  has,  notwithstand- 
ing a  breach  of  warranty  on  his  part, 
a  right  to  recover  rent  if  the  bailee 
does  not  rescind  the  contract  and  re- 
turn the  article.  Woodward  v.  Stein, 
5  Oh.  Deo.  (Reprint)  171,  8  AmLRoo 
362. 

[b]  A  defect  la  the  axtlol*  dis- 
covered by  the  bailee  shortly  after  lu 
delivery  to  him,  but  not  communi- 
cated to  the  bailor,  does  not  relieve 
the  bailee  of  paying  the  full  amount 
agreed.  Moneywelsht  Scale  Co.  v. 
Woodward,  29  Pa.  Super.  142. 

8&.  Sharpleaa  v.  Zelley,  87  Pa. 
Super.  102. 

[al  The  bane*  is  mot  Uable  for 
rest  during  the  time  occupied  by  him 
in  making  repairs  at  the  request  of 


the  bailor.  Knickerbocker  Trust  Co. 
v.  Ryan.  227  Pa.  245,  76  A  1078. 

88.  J.  T.  Stark  Grain  Co.  v.  Auto- 
matic Weighing  ICaoh.  C!o.,  (Ark.)  99 
SW  1103. 

87.  Ky. — Reeder  t.  Anderson,  4 
Dana  193. 

La. — Devalcourt  v.  Dillon,  12  La. 
Ann.  672. 

Mass. — Chase  v.  Corcoran,  106 
Mass.  286;  Preston  v.  Neale,  12  Oray 
222 

Nebr. — Mollne,  etc.,  Co.  v.  Neville 
62  Nebr.  674.  72  NW  864. 

N.  Y.— Harter  v.  Blanchard,  84 
Barb.  617:  Dale  V.  BrinekerhofL  7 
Daly  46:  Bacon  v.  New  York  City 
Fourth  Nat.  Bank,  9  NYS  486:  Baker 
v.  Hoag,  6  HowPr  201;  Amory  v. 
Flyn,  10  Johns.  102,  6  AmD  816. 

Tex. — Smith  v.  F.  W.  Heitman  Co., 
44  Tex.  Civ.  A.  868,  362,  98  SW  1074 
[cit  Cycl. 

Bhtg. — Nicholson  v.  Chapman,  8  H. 
Bl.  264,  126  Reprint  536. 

[a]  Kegel  ezpeases  ineaned  Ib  d»<- 
feadisg  pgonerty  firom  ■rtsnre  are 
properly  a  subject  for  reimbursement. 
Bacon  v.  New  York  City  Fourth  Nat. 
Rank,  9  NYS  436. 

[b]  An  iBvolnatMT  balJiM  can  re- 
cover reimbursement  for  preserving 
chattels.  G.  A.  Cranoer  Co.  v.  Combs, 
96  Nebr.  403.  146  NW  898  frev  reb  94 
Nebr.  166,  144  NW  2611:  itollne,  etc» 
Co.  V.  Nevlll*,  62  Nebr.  674,  78  NW 
864. 

88.  Ftck  V.  Runnels,  48  Mich.  302, 
12  NW  204;  Fallen  v.  Bogy,  78  Mo.  A. 
SS;  Barbeau  v.  Piggott,  9  OntWR 
234. 

Ughta  and  liabilities  aa  to  repairs 

see  supra  |  46. 

[a]  Bxpensee  inonrred  br  bailee 
aa  »  set-off  Bgalnat  hlTe^where  a 

horse  hired  to  perform  a  certain  Jour- 
ney and  back  becomes  disabled  by 
lameness  while  on  his  return,  without 
any  fault  on  the  part  of  the  hirer,  so 
that  he  is  unable  to  travel,  and  the 
hirer  is  thereby  compelled  to  procure 
other  means  of  returning  him,  and 
to  Incur  expenses  (n  consequence 
thereof,  those  expenses  may  be  re- 
couped against  the  demand  of  the 
bailor  for  the  hire  of  the  horse;  and 
if  they  exceed  the  value  of  the  horse's 
services,  the  bailor  cannot  recover 
in  aa  action  brought  for  such  serv- 
ices. Harrington  v.  Snyder,  8  Barb. 
(N.  Y.)  380. 
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borsement  for  expenses  incurred  by  reoBon  of  his 
own  negligence,  misconduct,  or  misuse  of  the  prop- 
erty balled,*"  or  for  expenses  of  keeping  property 
detained  for  a  lien,  since  such  expenses  are  incurred 
for  the  benefit  of  the  bailee,  not  of  the  bailor.'"  A 
gratuitous  bailee  is  not  entitled  to  storage  chargea 
as  against  his  bailor;"^  but,  in  case  be  desires  to 
terminate  the  bailment,  he  may  notify  the  bailor  to 
mnore  the  property,  and  if  the  bailor  does  not  re- 
move it  within  a  reasonable  time,  or  if  he  cannot 
be  found  after  reasonaUe  inquiry,  the  bailee  may 
have  the  property  removed  to  a  place  of  storage,  and 
may  bold  the  bailor  for  the  cost  of  such  removal  and 
storage.*' 

[$  78]  c  Iiten— (1>  Bislit  to~(a)  Bftilnuiit  On. 


toitous.  Where  the  bailment  is  gratnitoas  the  bailee 
has  no  lien  upon  the  subject  matter  thereof.'* 

79]  (b)  Bailmant  for  Eir»— u.  In  GeoenL 
The  right  to  a  specific  li«i  on  property  in  the  hands 
of  a  tradesman  or  artisan  for  the  price  of  work  done 
on  it  is  of  common-law  origin;"*  and,  in  the  ab* 
senee  of  anything  in  the  contract  inoonsistat  tbxm- 
with,'"  this  right  baa  long  been  extended  to  every 
bailee  who  has,  by  his  labor  or  skill,  conferred  smdc 
value  on  the  thing  bailed.*'  At  common  law  bailees 
othae  than  innkeepna,  common  carriers,  and  ware- 
housemen were  not  rec<^;nized  as  having  a  lim  on  the 
property  for  mere  storage,*^  or  for  other  service* 
that  did  not  enhance  the  viUne  of  the  {woperty.**  In 
nnmerouB  jnrisdiotiooa,  bowerer,  atatotes  have  been 


89.  Flck  V.  RunnelB,  48  Mich.  $02. 
12  NW  204:  CriBlor  v.  Gaff,  8  Oh.  Dec. 
(Reprint)  278.  7  ClncLBul  17  [aff  11 
CincLBul  327]. 

[a]  A  b»U««  oonalrtar  at  «  tor- 
tLou  Mt  liable  to  destroy  the  prop- 
erty of  the  bailor  Is  not  entitled  to 
reimbursement  for  money  expended 
by  him  tn  preservlns  the  property 
from  BUch  tortious  act.   Bnos  v.  Cole, 

63  Wis.  2SB.  10  NW  377. 

[b]  V&BSUunlMd  MtpendUnM  Is 
not  the  subject  of  a  refmburaement. 
Pelletler  v.  Roumage,  2  La.  528. 

90.  Bruce  v.  Everson,  1  Cab.  & 
IS;  Somes  v.  British  Empire  Shipping 
Co.,  8  H.  L.  Caa.  338.  11  Reprint  459. 

•1.  O,  A.  Crancer  Co.  v.  Combs. 
95  Nebr.  403.  145  NW  863  [rev  reh  94 
Nebr.  665,  144  NW  2B1]. 

93.  Fletcher  v.  Cain.  3  Ky.  Op. 
291;  Burk  v.  Dempster,  34  Nebr.  426, 
51  NW  976;  Dale  v.  Brlnckerhoff,  7 
Daly  (N.  T.)  45. 

9a.  Mass. — Preston  v.  Neaie.  12 
Gray  222;  Wentworth  v.  Day,  3  Mete. 
362,  37  AmD  145. 

Nebr. — G.  A.  Crancer  Co.  v.  Combs. 
95  Nebr.  403.  145  NW  863. 

N.  Y.— Amory  v.  Flyn,  10  Johns. 
102,  6  AmD  818. 

Pa.— Allen  t.  Smith,  4  Walk.  125; 
Etter  V.  Edwards,  4  Watts  OS,  6  AmD 
316. 

Eng.— Nicholson  v.  Chapman.  2  H. 
Bl.  254,  126  Reprint  536;  Binstead  v. 
Buck,  W.  Bl.  1117,  96  Reprint  660. 

[a]  Advuo*  of  mour  hjr  gntnl- 
toiu  bailss^A  bailee  to  whom  prop- 
erty has  been  loaned,  who  afterward 
advances  money  to  the  bailor  with- 
out any  special  contract,  may  not  re- 
tain the  property  until  the  money  has 
been  repaid.  Cole  v.  Colei  4  Bibb 
<Ky.)  840. 

94.  Fla. — Oca  la  Fdy.,  etc..  Works 
V.  Lester.  49  Fla.  347,  38  S  56. 

Ga. — Hurley  v.  Epps,  69  Ga,  611. 
Ind. — Holderman    v.    Manler,  104 
Ind.  118,  3  NE  81L 

Md. — Wilson  V.  Guyton,  8  Gill  213. 
Miss. — Broom  v.  Dale,  67  S  659. 
Or. — Pacific  Aviation  Co.  v.  Wells, 

64  Or.  530.  128  P  438;  McDearmld  v. 
Foster.  14  Or.  417.  12  P  813. 

Pa. — Hensel  v.  Noble,  95  Pa.  845, 
40  AmR  659;  Mclntyre  v.  Carter,  2 
Watts  &  S.  392.  87  AmD  519  and  note. 

Tex. — Malcolm  v.  Sims-Thompson 
Motor  Car  Co.,  (Civ.  A.)  164  SW  924. 

[a]  Beaaon  for  ml*. — "This  right 
rests  on  principles  of  natural  equity 
and  commercial  necessitv."  Drum- 
mond  Carriage  Co.  v.  Mills,  54  Nebr. 
417,  422,  74  NW  966.  69  AmSR  719, 
10  LRA  761  [quot  2  Kent  Coram.  634]. 

95.  See  Infra  S  80. 

96.  U.  S.— The  Two  Marys.  16 
Fed.  697  <lien  on  a  ship  for  repairs). 

Ark. — Shelton  v.  Little  Rock  Auto 
Co.,  103  Ark.  142.  146  SW  129;  Pine 
Bluir  Iron  Works  v.  Bollng,  75  Ark. 
469,  86  SW  306. 

Colo. — Rohrer  v.  Ross,  53  Colo.  328, 
125  P  489,  AnnCasl914B  316. 

Conn. — Leavy  v.  Kinsella,  39  Conn. 
BO. 

Pla. — Ocala  Fdy.,  etc..  Works  v. 


Lester,  49  Pla.  847,  88  8  5«;  Ocala 
Pdy..  etc..  Works      Lester.  49  Fla. 

199,  38  S  51. 

Ga. — Garrard  v.  Moody,  48  Ga.  96. 

111.— H.  Meyer  Boot,  etc,  Mfr  Co. 
V.  Ward,  68  111.  A.  272. 

Ind. — watts  V.  Sweeney.  127  Ind. 
116,  26  NE  680,  22  AmSR  615;  Holder- 
man  V.  Manler.  104  Ind.  118.  3  NE 
Sll;  Pribble  v.  Kent,  10  Ind.  325, 
71  AmD  327;  Hanna  V.  Phelps,  7  Ind. 
21.  63  AmD  410. 

Iowa. — Munson  v.  Porter,  68  Iowa 
463,  19  NW  290. 

Md. — Wilson  V.  Guyton.  S  GUI  213. 

Mlss.--Dutton  V.  Shaw.  38  S  638. 

Mo. — Fallen  v.  Bogy.  78  Mo.  A,  88; 
Hampton  v.  Seible,  58  Mo.  A.  181; 
Honlg  V.  Knipe.  25  Mo.  A.  574. 

Nebr. — Drummond  Carriage  Co.  v. 
Mills.  54  Nebr.  417.  74  NW  968,  69 
AmSR  719,  40  LRA  761. 

N.  H.— Wilson  V.  Martin,  40  N.  H. 

88 

N.  J.— White  V.  Smith,  44  N.  J.  L. 
105,  43  AmR  347. 

N.  Y. — Conrow  v.  Little,  115  N.  T. 
387,  22  NE  346.  .5  LRA  693;  Scott  v. 
Delahunt,  65  N.  T.  128;  Morgan  v. 
Congdon,  4  N.  Y.  662 ;  Strauss  t. 
Keyes,  117  NTS  961:  Davidson  v. 
Fankuchen,  88  NYS  198 ;  Orlnnell  v. 
Cook.  8  Hill  485.  88  AmD  <68  and 
note. 

Or. — Pacific  Aviation  Co.  v.  Wells, 
64  Or.  530.  128  P  438;  McDearmld  v. 
Foster,  14  Or.  417,  12  P  813. 

Pa. — Mclntyre  v.  Carver,  2  Watts 
&  S.  392,  37  AmD  619;  Hunter  v. 
Challinor-Dunker  Co.,  50  Pa.  Super. 
617;  Roesch  v.  Wren,  12  Montg.  Co. 
215 

S.  D.— Woodford  V.  Kelley,  18  S.  D. 
615.  101  NW  1069. 
Tenn. — Hunter       Sevier,  7  Yerg. 

127. 

Tex. — Henderson  v.  Mahoney,  81 
Tex.  Civ.  A.  639.  72  SW  1019. 

Vt. — James  Smith  Woolen  Macb. 
Co.  V.  Holden,  78  Vt.  396,  61  A  2; 
Ruggtes  v.  Walker,  84  VL  468. 

W.  Va. — Caroway  v.  Cochran,  71  W. 
Va.  698,  77  SE  278. 

Wis. — ^Arlans  v.  Brlckley,  66  Wis. 
26,  26  NW  188,  56  AmR  611. 

Eng. — Bevan  v.  Waters,  3  C.  &  P. 
520,  14  ECL  693;  Chapman  v.  Allen, 
Cro.  Car.  271,  79  Reprint  836.  2  ERC 
547;  Jackson  v.  Cummins,  6  M.  ft  W, 
342,  151  Reprint  145,  2  ERC  342: 
Scarfe  v.  Morgan,  4  M.  ft  W.  270,  150 
Reprint  1450. 

Man. — McMillan  v.  Byers,  3  Man. 
361. 

See  Hardlsty  v.  Camell,  40  N.  S. 

214. 

"It  may  now  be  laid  down  as  a 
general  rule,  that  every  bailee  for 
hire  who  by  his  labor  and  skill  has 
Imparted  an  additional  value  to  the 
goods,  has  a  Hen  upon  the  property 
for  his  reasonable  charges.  This  In- 
cludes all  such  mechanics,  tradesmen 
and  laborers  as  receive  property  for 
the  purpose  of  repairing,  or  other- 
wise improving  Its  condition."  Orln- 
nell V.  Cook,  f  Hill  (N.  T.)  486,  491. 
88  AmD  863. 

"It  haa  long  been  a  settled  rule  of 


the  common  law,  that  goods  depos- 
ited with  a  tradesman  or  artisan  for 
manufacture  or  repair,  are  subject 
for  the  work  done  on  them  to  a  epe- 
clflc  Hen.  Thus,  a  tailor  who  hu 
made  a  eutt  of  garments  out  of  the 
cloth  delivered  to  him,  Is  not  bound 
to  deliver  the  suit  to  his  employer 
until  he  Is  paid  for  his  services. 
Neither  is  a  ship  carpenter  bound  to 
restore  the  ship  which  he  hu  re- 
paired; nor  a  Jeweler  the  eem  whh^ 
he  has  set,  or  the  seal  which  he  haa 
engraved;  nor  an  agistor  the  horse 
which  he  has  taken  on  hire,  unto 
their  respective  compensatloDS  are 
paid.  Story  on  Bailments;.  I  440.  and 
the  cases  there  cited.  Though  the 
right  of  lien  probably  originated  In 
those  cases  in  which  there  was  an 
obligation,  arising  out  of  the  publk 
employment,  to  receive  the  goods,  it 
is  not  now  confined  to  that  class  of 
persons.  A  particular  lien  Is  given 
by  the  common  law  to  any  one  who 
takes  property  in  the  way  of  bis 
trade  or  occupation,  to  bestow  labor 
and  expense  upon  It."  Mathias  t. 
Sellers,  86  Pa.  486,  491,  27  AmR 
723. 

[a]  A  civil  angljMur  wbo  aukw 
fl«U  MOtM,  miqpa,  eto.,  in  and  about 
the  construetlon  of  a  canal,  on  ma- 
terial furnished  by  his  emjAajtr  has 
a  lien  on  the  notes,  field  maps,  etc. 
Amason  Irr.  Co.  v.  Brlesen.  1  TSaa. 
A.  768,  41  P  1116. 

[b]  Votwlthstandlnr  wtnk 
done  does  not  oomply  wltli  tte  Bped- 
lloatlone  the  bailee  may  retain  pos- 
session until  paid  for  any  benefit  ac- 
tually accruing  to  the  bailor.  The 
Isaac  Newton,  13  F.  Cas.  No.  7,089. 
Abb.  Adm.  11. 

97.  In  re  Kelly,  18  Fed.  628;  Lewis 
V.  Gray,  109  Me.  128,  83  A  1.  39  LRA 
NS  1164  and  note.  AnnCasl913D  12» 
and  note;  WhlUock  Mach.  Co.  v.  Hol- 
way,  92  Me.  414,  42  A  799;  Alt  v. 
Weidenberg,  19  N.  Y.  Super.  174; 
Rivara  v.  Ohio,  8  a  D.  Smith  <N.  T.) 
264*  Alton  v.  New  York  Taxicab  Oft, 
66  Misc.  191.  121  KYS  871. 

Xdea  of  I 

Carrier  see  Carriers  [S  Cyc  601]. 
Innkeeper  see  Innkeepers   [22  Cye 

1089]. 

Warehouseman    see  Warehousemen 
[40  Cyc  454], 

[a]  Mnle  not  nnjnst. — In  Lewis  v. 
Gray,  109  Me.  128.  132.  83  A  1.  3» 
LRANS  1164,  AnnCasl913D  1298.  It  is 
said:  "If  it  be  said  that  coosiden- 
tlons  of  equity  and  Justice  seem  to 
require  that  there  should  be  a  lien 
wherever  a  valid  claim  for  storag* 
exists,  the  answer  may  be  made  that 
such  a  Hen  can  always  be  provided 
for  by  contract  between  the  parties 
and  It  may  be  created  by  le^sUtlve 
enactment." 

98.  De  Vinne  v.  Rtantiard.  9  Daly 
(N.  T.)  406;  Elliott  V.  Gibson.  7  TWr. 
L.  96  (keep  of  cattle). 

ral  An  aooonntant  has  no  lien  od 
books  examined  at  the  request  of  tb* 
owner.  Scott  Shoe  Macb.  Co.  v. 
Broaker.  36  Misc.  382.  71  KYS  lOU 
10  NYAnnCaa  189. 


For  Mar  oases,  dsvelo^BMrta  and  cbaagM  In  the  law  see  cumulative  Annotations,  same  title,  na^e  and  note  number. 
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enacted  which  declare  or  extend  the  common-law 
lien  o£  the  bailee,''*  some  of  which  expressly  confer 
a  lien  for  storage,^  or  for  other  services  not  enhanc- 
ing the  valne  of  the  property.'  In  the  absence  of  a 
fitatutory  provision  to  the  contrary,  however,*  the 
bailee  must  have  an  exclusive  le^  possession  of 
the  snbjeet  matter,*  which  mast  be  nnder  some  ex- 
press or  implied  contract  existing  between  the  bailor 
and  the  bailee."  Hence  a  lien  does  not  exist  in  favor 
bf  a  mere  employee  of  the  owner,  since  snch  em- 
ployee has  at  most  only  the  custody  of  the  prop- 
erty;* nor  does  the  lien  extend  as  against  the  bailor 
to  persons  employed  by  the  bailee,^  notwithstanding 
the  bailor  may  have  knowledge  that  the  services  are 
being  performed,*  nnless  the  eirenmstances  of  the 
bailment  are  snch  as  to  raise  an  implied  authority 
in  the  bailee  to  procure  the  performance  of  serv- 
ices with  reference  to  the  subject  matter.*  Ho  ex- 
press agreement  for  a  lien  is  necessary.***    But  it 


[b]  VoUMi(»artlolM.Sttr]EMpbv 
tliMn  cilMW  I  Tn  Robinson  v.  Kaplan, 
311  Mlao.  686.  6S8.  47  NTS  1083.  It 
WRB  held  that  a  bailee  of  a  wayon 
and  harness  was  not  entitled  to  a 
lien  tor  keeping  them  In  a  clean  con* 
dition,  and  Blschott.  J.,  said:  'That 
[the  common  law]  Hen  attaches  only 
to  chattels  which  have  been  improved 
or  the  value  of  which  has  been  en- 
hanced by  the  labor  employed,  and, 
(or  the  reasons  which  have  caused  its 
denial  where  the  party  has  fed  and 
oared  for  an  animal  In  his  charge. 
It  cannot  apparently  be  extended  to 
the  case  of  work  provided  for  the 
mere  preservation  of  chattels  by 
keeping  them  in  a  cleanly  condition." 

[c]  The  bailee  has  no  Ilea,  for 
mamnj  advavoed  on  the  property  in 
relation  to  which  the  work  Is  per- 
formed. Bast  v.  Ferguson,  59  Ind. 
169;  Barbeau  v.  Piggott,  9  OntWR 
234. 

[d]  BaUe*  Muwt  ptore  ttiat  ho  al- 
tered, repalMdi  or  lihanoed  the  value 

of  an  article  in  order  to  establish  a 
lien  under  New  York  Lien  Law  (Li. 
[1897]  p  532  c  418)  S  70  giving  a  Hen 
to  any  one  who  makes,  alters,  re- 
pairs, or  in  any  way  enhances  the 
value  of  persona]  property.  Strauss 
V.  Keyes,  117  NTS  951. 

99.  See  statutory  provisions;  and 
Douglass  V.  McFarland.  92  Cal.  656, 
28  P  687  (holding  that,  under  Code 
S  3052  conferring  a  Hen  on  any  per- 
son who  makes,  alters,  or  repairs  any 
article  of  personal  property  at  the 
request  of  the  owner,  a  person  who, 
under  oontraet,  muiutactures  ties  for 
the  owner  on  the  tatter's  land,  has  a 
lien  thereupon):  Mendllie  v.  Snell,  22 
Ida.  MS.  127  P  560.  4S  LRAN8  711  and 
note;  Broom  v.  Bale,  (Miss.)  67  8 
6S9. 

[a]  In  OeOMia  (1)   the  statute 

provides  that  all  mechanics  of  every 
sort,  for  work  done  and  material 
furnished  in  manufacturing  or  re- 
pairing personal  property,  shall  have 
»  special  lien  on  the  same.  Civ.  Code 
<1910)  1  3354.  (2)  The  Hen  so  pro- 
vided la  afforded  to  mechanics  not* 
withstanding  that  the  work  em- 
ployed in  manufacturing  or  repair- 
ing the  property  may  have  been  per> 
formed  entirely  by  an  employee  of 
the  mechanic.  Fox  v.  Smith.  141  Oa. 
647.  85  SB  856:  Quilllan  v.  Central 
It.,  etc,  Co..  52  Ga.  874.  (3)  Accord- 
ingly a  firm  engaged  In  operating  a 
repair  shop,  where  others  are  em- 
ployed to  do  expert  mechanical  work, 
and  where  material  Is  furnished  for 
the  repair  of  carriages  and  automo- 
biles, is  entitled  to  a  Hen  on  the 
property  manufactured  or  Improved. 
Fox  V.  Smith,  supra ;  QuilHan  v. 
Central  R.,  etc.,  Co.,  supra. 

[b]  In  Bansas  to  entitle  a  me- 
chanic, artisan,  or  tradesman  to  a 


Hen  under  the  provisions  of  Oen.  St. 
(1909)  IS  48-108,  the  work  and  ma- 
terial expended  by  him  on  a  chattel 
must  have  been  done  and  furnished 
at  the  owner's  request  or  with  his 
consent.  Olson  v.  Orr,  94  I^in.  38, 
145  P  900. 

1.  WUllamson  v.  Uoore.  10  Ida. 
749,  80  P  227. 

Aglator^  Uena  see  Animals  jj  57- 
68. 

Oarage  ksepw's  Usn  see  Motor  Ve- 
hicles 128  Cyc  43]. 
^Uveryman's  lUn  see  Livery  SUble 

Keepers  (25  Cyc  15071. 

3.    I.ainl.Li  t  V.  Davis,  116  Cal.  292, 

48  !■ 

[a  I  Expenses  of  preservtng  arti- 
cle,— Tn  lidovcr  v.  Epler,  52  Pa,  522, 
It  \u-\d  tliat  a  bailee  hired  to  do 

a  particular  act  for  which  he  was  to 
receive  oompensation,  who  volunta- 
rily incurred  expenses  in  and  about 
the  preservation  of  the  article,  bad  a 
Hen  thereon  for  expenses  he  had 
incurred  toward  its  preservation. 

3.  Ocala  Fdy,,  etc..  Works  v,  Les- 
ter. 49  Fla.  199,  38  S  51;  Olson  v. 
Orr,  84  Kan.  38,  145  P  900, 

4.  Wenx  V.  McBrlde.  20  Colo.  195, 
36  P  1105;  Atlantic  Coast  Line  R.  Co, 
V.  Baker,  118  (3a.  809,  45  SE  673; 
Danser  v.  Nathan,  145  App.  Dlv.  448, 
129  NTS  966  (under  statute);  McFar- 
land v.  Wheeler,  26  Wend.  (N.  Y,) 
467;  Woodford  v.  Kelley,  18  S,  D, 
615.  101  NW  1069. 

Agistor's  lira  see  Animals  i  61. 
Taetor's  lion  see  Factors  [19  Cyc 
160]. 

[a]  XiMt  of  torUxms  ballM<— Man- 
ufacturers cannot  lawfully  set  up  a 
Hen  for  labor  performed  upon  arti- 
cles tortlously  oonvsrted  to  their 
own  use.  Hotchklsa  v.  Hunt,  49  Me. 
213. 

0.  Colo. — Rohrer  v,  Ross,  63  Colo, 
328,  125  P  489,  AnnCa3l914B  615 
(holding  that  one  seeking  to  enforce 
a  lien  for  repairs  on  personal  prop- 
erty must  show  that  the  property 
was  delivered  to  him  for  repairs). 

Fla. — Wright  v.  Terry,  23  Fla.  160, 
2  S  6, 

Me, — Small  v.  Robinson,  69  Me. 
426,  31  AmR  299;  Hotchklss  v.  H.unt, 

49  Me.  213. 
Mass. — Oilson  v.  Gwlnn,  107  Mass. 

126,  9  AmR  13;  King  v,  Indian  Or- 
chard Canal  Co.,  11  Cush,  31;  Hol- 
lingsworth  V.  Dow,  19~  Pick.  228. 

N.  T. — Hassett  v.  Sanborn,  68  App. 
Div.  588,  71  NTS  81. 

Pa. — Mclntyre  v.  Carver,  2  Watts 
ft  S.  892.  37  AmD  519, 

Utah,— Westminster  Inv.  Co.  v, 
McCurtaln.  39  Utah  544,  118  P  564 
(holding  Implied  contract  sufficient 
under  Comp.  L.  [1907]  8  1404). 

[a]  As  Invotairtanr  Iratttt  has  no 
lien.  Preston  v^  Neale,  12  Gray 
(Mass.)  222.  , 


is  necessary  that  compensation  be  contemplated  by 
the  parties,  in  order  to  create  a  right  to  a  lien.'  A 
bailee  witbont  any  agreement  as  to  oompensation 
may,  or  may  not,  be  entitled  to  it,  according  to  the 
eireumstances }  bnt  he  has  no  lien,^*  althongh  it 
is  immaterial  whether  the  compensation  is  fixed  by 
an  agreement  for  a  stipulated  amount  or  merely  by 
an  implied  contract  to  pay  a  reasonable  price  for 
the  services.^'  That  the  bailee  is  indebted  to  the 
bailor  upon  an  old  debt  does  not  deprive  the  bailee 
of  the  right  to  hold  the  property  until  he  has  been 
paid  for  his  services  upon  it,  nor  is  he  required  to 
accept  a  discharge  of  the  old  debt  in  payment  for 
snch  services.** 

Uateriab  and  hnplements  for  mannfactnn  or 
servlceB.  A  person  who  has  material  left  with  him 
to  be  manufactured  has  a  lien  upon  the  article  manu- 
factured.** But,  where  an  article  or  instrument  is 
delivered  by  the  owner  thereof  to  another,  with 

e.  Wens  V.  McBrlde.  20  Colo.  195, 
36  P  1105;  Quinian  v.  Central  R.,  etc., 
Co.,  52  Ga.  374:  Mclntyre  v.  Carver. 
2  Watts  ft  S.  (Fa.)  39S,  37  AmD  619; 
McMillan  v.  Byers.  3  Man.  361. 

7.  Wright  V.  Terry,  23  Fla.  180, 
2  S  6;  Globe  Works  v.  Wright.  106 
Mass.  207;  Holllngsworth  v.  Dow, 
19  Pick.  (Mass.)  22S, 

[a]  A  anbooBtnwtor  under  con- 
tract with  the  bailee  Is  not  entitled  to 
a  Hen  as  against  the  bailor.  Gluck- 
raan  v.  Klelman.  t  Misc.  97.  22  NTS 
549;  Meyers  v.  Bratespiece.  174  Pa. 
119,  34  A  651. 

[b]  Uen  created  by  statnto  In 
favor  of  a  bailee  Tvilt  not  be  extended 
to  his  employees.  Wright  v.  Terry, 
23  Fla,  160.  2  S  6;  Landry  v.  Blanch- 
ard,  16  La.  Ann.  173. 

8.  BoHlngsworth  v,  Dow,  19  Pick. 
(Mass.)  228, 

9.  Jowltt  V,  Union  Cold  Storage 
Co.,  [1913]  3  K.  B.  1:  Keene  v, 
Thomas.  [1906]  1  K.  B.  136  (holding 
that  the  hirer  of  a  dogcart,  under 
an  agreement  to  keep  it  in  repair, 
had  implied  authority  to  send  U  to 
another  for  the  purpose  of  being 
repaired,  and  that  such  other  might 
assert  a  Hen  for  such  repairs  as 
against  the  owner). 

10.  Busfteld  V.  Wheeler.  14  Allen 
(Mass,)  139;  Hazard  v.  Manning,  8 
Hun  (N.  Y.)  613;  Hoover  v.  Epler, 
52  Pa.  522. 

11.  Whitlock  Mach.  Co.  v.  Holway, 
92  Me.  414,  42  A  799;  Fallen  v.  Bogy, 
78  Mo.  A.  88;  Rlvara  v.  Ohio.  3  E,  D. 
Smith  (N.  T.)  264;  Lyungstrandh  v. 
WHliam  Haaker  Co..  16  lUso.  887.  38 
NTS  129. 

la.  Cal.— Douglass  v.  McFarland. 
92  Cal;  656,  28  P  887. 

Ind. — ^Hanna  v.  Phelps,  7  Ind.  21,  68 
AmD  410. 

N.  T, — Morgan  v.  Congdon,  4  N.  T. 
552. 

Pa.— Hensel  v.  Noble,  95  Pa.  345, 
40  AmR  669. 

Utah. — Westminster  Inv.  Co.  -v. 
McCurtaln,  39  Utah  544,  118  P  564. 

Eng. — Chase  v.  Westmore,  5  M.  ft  S. 
180.   10&  Reprint  1016. 

13.  Moss  V.  Mogridge,  1  Pbila. 
(Pa.)  121, 

14.  Holderman  v.  Manler,  104  Ind. 
118,  8  NB  811;  Townsend  v.  Newell. 
14  Pick.  (Mass.)  332;  Hamard  v.  BCan- 
nlng.  8  Hun  (N.  T.)  613;  White  v. 
Hoyt.  7  Daly  (N.  T.)  232;  Pierce  v. 
Sohanek,  3  Hill  (N.  T.)  28;  Moore  v. 
Hitchcock.  4  Wend.  (N.  T.)  292;  Bug- 
gies V.  Walker,  84  Vt.  468. 

[a]  A  briokmaker  who  has  manu- 
factured a  qaantlty  of  brick  in  a 
brickyard  furnished  by  another,  to- 
gether with  wood  and  other  neces- 
saries to  carry  on  the  work,  has  a 
lien  on  the  manufactured  brick. 
Moors  V.  Hitohoock,  4  Wend.  (M.  T.) 
292. 
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which  ingtmrnent  the  latter  is  to  puform  work  for 
the'  former,  the  person  so  using  it  is  not,  at  com- 
mon-law, entitled  to  a  lien  on  the  instrament  itself.^' 

[t  80 j  bb.  Effect  of  Special  Agreement.  A 
special  agreement  as  to  the  mode  of  payment  does 
not  destroy  the  right  to  a  lien,'"  except  where  it  con- 
tains some  terms  ineoneistent  with  that  right,"  aa 
where  the  bailor  is  by  the  express  terms  of  the  con- 
tract authorized  to  retake  possession  of  the  bail- 
ment at  any  time  he  sees  fit.^^ 

An  agreement  to  give  credit  to  the  bailor  has  the 
effect  of  preventing  the  attachment  of  a  lien.'"  So 
where,  by  the  terms  of  the  bailment,  a  particular 
future  time  of  payment  is  fixed  which  is  subsequent 
to  the  time  when  the  bailor  is  entitled  to  a  return 
of  the  article  upon  which  the  work  is  done,  the 
r^ht  of  the  bailee  to  detain  it  for  compensation 
would  be  inconsistent  with  his  duty  to  return,  and  in 
such  case  there  can  be  no  lien,'**  and  this,  although 
a  part  of  the  goods  is  in  the  bailee's  hands  at  the 
time  when,  by  the  agreement,  the  price  was  to  be  * 


paid,*^  ' 

[i  81]  (8)  AnignKblUty.  It  has  been  held  that 
the  bailee's  lien  is  a  personal  right  which  may  not 
be  transferred  to  anoUier,'^  at  least  so  as  to  enable 
the  assignee  to  proeeoute  the  claim  in  his  own  nime,^ 
and  that  it  is  not  attachable  as  personal  property 
or  a  chose  in  action  of  the  person  oititled  to  it." 
But,  by  other  authorities,  it  has  been  held  that  while 
an  unlawful  sale  or  pledge  of  the  property  itieU 
would  destroy  the  bailee  *s  lien,^  a  mere  tranafv  bf 
tbe  bailee  of  his  claim  and  with  it  his  lien  and  tiw 
possession  of  the  property  as  security  for  the  elaim 
does  not  destroy  the  lien.'" 

82]  (S)  Extent— (a)  In  OeneraL  As  a  gen- 
eral rule  the  right  to  retain  property  on  account  of 
work  performed  or  expenses  incurred  applies  odIj 
to  the  identical  property  on  which  the  woric  has 
been  so  performed,  or  on  account  of  which  tbe 
expenses  have  been  bo  incurred,'^  and  statutes  which 
extend  the  bailee's  lien  beyond  its  common-law  scope 
must  be  strictly  oonstrned.'*    The  lien,  howerer, 


18.  WrlKhtBon  v.  Bettlncer,  2  Oh. 
Clr.  Ct.  S81.  1  Oh.  Cir.  Dec.  64»  (hold- 
Ins  that,  where  electrotype  plates 
were  delivered  to  plaintiff  to  enable 
htm  to  print  books  therefrom,  plain- 
tiff was  not  entitled  to  a  lien  there- 
on). 

[a]  Type  and  platea^d)  A  print- 
er In  possesBlon  of  type  belonging  to 
another  person,  and  using  the  type 
In  work  for  the  owner,  1b  not  enti- 
tled to  a  Hen  on  the  type  for  the 
work  performed  with  it.  De  VInne  v. 
Rlanhard.  »  Daly  (N.  Y.)  406.  (2) 
A  printer  who  receives  dies  and  cuts 
from  a  customer  for  the  purpose  of 
printing  postcards  therefrom  hae  no 
lien  on  the  dlea  and  cuts  for  the  cost 
of  prlntlns  the  postcards.  Hunter 
V.  OuUlinor-Dunker  Co.,  60  Pa.  Super. 
«17. 

[b]  vattema  mutt  to  aa  arUnui.  so 

that  articles  may  be  made  from  them 
are  not  subject  to  a  Iten  for  the 
making  of  the  articles.  Walton  v. 
Gould,  t  N.  J.  1..  J.  62. 

le.  Olson  V.  Orr,  9*  Kan.  88,  145 
P  900;  Montreal  Bank  v.  J.  B.  Potts 
Salt,  etc.,  Co.,  91  Mich.  842,  Bl  NW 
890;  Crawahay  v.  Homfray,  4  B.  A 
Aid.  50,  6  ^L.  386,  106  Reprint  85S, 
16  ERC  127;  Chase  v.  Weatmore,  S 

H.  ft  S.  180.  105  Reprint  1018. 

[a]  ASTMment  for  pajiaeat  1b 
adTftilo*  IB  not  Inconsistent  with  the 
existence  of  a  Hen  If  charges  are  not 
paid.  Ruggles  T.  Walker.  34  Vt. 
468. 

[b]  natatotj  llaaa. — A  lien  under 
Oen.  St.  (1909)  1  408  la  not  defeated 
by  the  mere  making  of  a  special  con- 
tract between  the  owner  and  the  ar- 
tisan, unless  the  writing  Itself  ex- 
pressly or  Impliedly  waives  the  lien. 
Olson  V.  Orr,  94  Kan.  38,  145  P  900. 

17.  Ga. — Palln  v.  Cooke.  125  Ga. 
442,  64  Sm  90. 

Ind. — Hanna  v.  Phelps,  7  Ind.  21, 
«3  AmD  410. 

Mass. — Stlckney  v.  Allen,  10  Gray 
362. 

Kebr. — Webster  v.  Kofik,  64  Nabr. 

I,  89  NW  410. 

N.  H.— Wilson  V.  Martin,  40  K.  H. 
88:  Stoddard  Woolen  Manufactory  v. 
Huntley,  8  N.  H.  441,  31  AmD  198. 

N.  J.— White  V.  Smith,  44  N.  J.  L. 
105,  4S  AmR  347. 

N.  T. — Morgan  v.  CongdOQ.  4  N.  Y. 
663;  Chandler  v.  Belden,  IS  Johns. 
167. 

Vt. — Cummings  v.  Harris,  3  Vt. 
244.  23  AmD  208. 

Eng. — Crawshay  v.  Homfray,  4  B.  A 
Aid.  60.  6  ECL  386,  100  Reprint  86«, 
16  ERG  127;  Chase  v.  Westmore.  6 
M.  ft  S.  180,  105  Reprint  1016:  Blake 
v.  Nicholson,  3  M.  ft  S.  167,  106  Re- 
print 673:  Cowell  v.  Simpson,  16  Yea. 
Jr.  276,  33  Reprint  989. 


ta]  Arrwusta  ftaU  laooaalstM* 
wtth  lUn. — (1)  Where,  at  the  expira- 
tion of  a  tenancy,  a  person  asked 
leave  of  his  landlord  to  permit  prop- 
erty to  remain  until  such  time  as  It 
should  be  required  to  be  removed, 
agreeing  to  pay  therefor  a  certain 
sum  monthly,  but  not  agreeing  that 
the  property  should  remain  that 
long,  or  for  payment  when  the  prop- 
erty should  be  removed,  the  transac- 
tion was  held  inconsistent  with  a  lien 
for  storage  in  favor  of  the  landlord. 
Webster  v.  Keck,  64  Nebr.  1,  89  NW 
410.  (2)  Where  a  mechanic  agrees 
to  labor  on  property  In  consideration 
of  being  employed  and  paid  by  Its 
owner  to  do  other  work  for  him,  the 
agreement  la  Inconsistent  with  a  Hen. 
Stlokney  v.  AHen,  10  Oray  (Mass.) 
362.  (8)  An  entire  agreement  to  re- 
pair and  ship  an  article  precludes  the 
possession  by  the  bailee  of  a  lien  for 
the  repairs.  Rollins  v.  Sidney  B. 
Bowman  Cycle  Co.,  96  App.  Dlv.  866. 
89  NTS  289. 

18.  Sheaffer  v.  Sensenlg',  182  Pa. 
684,  38  A  473. 

^^Ifc  Ind. — Tucker  v.  Taylor,  63  Ind. 

N.  H.— Stillings  V.  Gibson.  63  N.  H. 
1;  Stoddard  Woolen  Manufactory  v. 
Huntley,  8  N.  H.  441.  81  AmD  198. 

N.  Y. — Morgan  v.  Congdon,  4  N.  T. 
652;  Fleldlngs  v.  Mills.  15  N.  T. 
Super.  489;  Pierce  v.  Schenck,  3  Hilt 
28;  Chandler  v.  Belden,  18  Johna. 
167,  9  AmD  193. 

Pa. — Lee  v.  Gould.  47  Pa.  898. 

Vt.— Hutchlns  T.  Olcutt,  4  Vt  649, 
24  AmD  634. 

Kng. — Crawshay  v.  Homfray,  4  B.  A 
Aid.  60,  6  BCL  386,  106  Reprint  866, 
16  ERC  127;  Cowell  v.  Simpson,  16 
Ves.  Jr.  276,  83  Reprint  989. 

ao.  Tucker  v.  Taylor.  63  Ind.  93; 
Wiles  Laundry  Co.  v.  Hahlo,  106  N. 
Y.  234,  11  NE  500,  69  AmR  496; 
Burdlct  V.  Murray.  3  Vt.  302,  21  AmD 
588;  Chase  v.  Westmore,  5  M.  ft  8. 
180.  106  Reprint  1016;  Blake  v.  Nich- 
olson, 8  M.  ft  S.  167,  105  Reprint  578. 

81.  Morgan  v.  Congdon.  4  N.  Y, 
662;  Crawshay  v.  Homfray,  4  B.  A 
Aid.  60,  6  ECL  386,  106  Reprint  866. 
16  BHC  127. 

[a]  raUvpe  of  the  kaUor  to  maka 
panoent  mm  agreed  does  not  give  the 
bailee  a  lien.  Stoddard  Woolen  Mfg. 
V.  Huntley.  8  N.  H.  441.  31  AmD  198. 

St.  Lovett  V.  Brown,  40  N.  H.  611: 
Ruggles  V.  Walker,  84  Tt,  468; 
Daubigny  v.  Duval.  6  T.  R.  604,  101 
Reprint  338. 

Sa,  Newman  v.  Kershaw,  10  Wis. 
333. 

a*.    Lovett  V.  Brown,  40  N.  H.  611 
[clt  Ruggles  V.  Walker.  34  Vt.  468]. 
SB.    See  Infra  i  86. 
ae.    Goyena  v.  Berdoulay,  164  NTS 


103;  Naah  v.  Mosher,  1»  Wend.  fN. 
T.)  481;  Davis  v.  BIgler.  62  PtL  S4S, 
1  AmR  893;  Rodgers  v.  Grothe,  U 
Pa.  414  <BO  holding  under  a  statute 
giving  a  power  to  sell  at  auction  to 
enforce  the  lien). 

{a]  »— son  of  roloy — In  Nash  t. 
Mosher,  19  Wend.  (N.  Y.)  431.  432,  it 
is  said,  per  Cowen,  J.:  "If  It  may  b« 

fiassed  over  as  a  security,  of  course 
t  may  be  sold,  provided  the  partt*», 
vendor  and  vendee,  do  not  seek  to 
pass  a  greater  right  than  the  Hen, 
but  both  act  in  strict  snbordinatlon 
to  the  claim  of  the  principal  owner. 
I  confess  I  see  nothing  In  this  re- 
pugnant to  the  interests  of  con- 
meroe;  and  It  accords  with  what  U 
certainly  the  general  rula,  that  all 
rights  of  property,  whether  they  be 
in  tK>sses8lon.  In  action  or  retainer, 
are  assignable," 

ST.  U.  S. — In  re  Kemmerer,  I9S 
Fed.  108;  Century  Throwing  Co.  v. 
Mnller,  197  Fed.  26S,  116  CCA  tl4; 
In  re  Llndau,  183  Fed.  608. 

Ind. — Holderman  v.  Hanler.  104 
Ind.  118,  3  NB  811. 

Iowa. — Nevan  v.  Roup,  S  Iowa  2ST. 
Mass. — Jarvls  v.  RogersL  16  Msaa 
389 

Ho.— Honlr  V.  Knlpe,  SS  1C&  A. 

674. 

N.  J.— Walton  V.  Gould,  2  N.  J.  L. 
J.  62. 

N.  T. — Owcharoffsky  r.  Lambert, 
186  NYS  699;  Gregory  v.  Stryker,  3 
Den.  628. 

R.  L— Houlton  v.  araana,  16  B.  L 
330. 

as.  In  re  Kemmerer,  tOS  Fed.  108; 
Century  Throwing  Co.  v.  Muller,  117 
Fed.  263,  116  CCA  614. 

[a]  lCaanfaotnrer%  apluar^  aai 
throwataa^  Ilea. — (1>  In  New  Jerser 
and  Pennsylvania  persons  manuflic- 
turtng,  spinning,  or  throwing  cotton, 
wool,  or  Bilk  into  yam  or  other  goods 
are  given  a  Hen  upon  any  goods  com- 
ing Into  their  possession  for  the  pur- 
pose of  being  so  manufactured,  etc 
for  any  debt  that  may  be  due  tben 
from  the  owner  for  work  done; 
whether  on  the  same  goods  or  on 
other  goods  of  such  ownera.  In  n 
Kemmerer,  206  Fed.  108;  Century 
Throwlnc  Co.  v.  Muller.  19T  Fed.  268. 
116  CCA  614.  (2)  Since  tbts  statute 
la  In  derogation  of  tbe  common-Uw 
rule  that  a  bailee's  Hen  for  work  or 
materials  can  only  be  enforced 
against  the  particular  goods  bene- 
flted  thereby,  and  extends  the  scope 
of  the  Hen  so  as  to  charge  tbe  goods 
not  only  for  benefits  done  to  th*n>- 
selvea,  but  also  for  benefits  done  pre- 
viously to  other  goods  of  the  bailor, 
thus  enlarging  a  particular  lien  Into 
a  general  Hen,  It  must  be  strictly 
construed.    In  re  Kemmerer,  sain. 


For  Utor  caasa,  OaralovBaMl  and  shaafaa  In  the  law  aa«  cumulatlva  Annotations,  same  title. 
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eovers  all  tbe  goods  deliveted  nnde?  an  entire  ton- 
tract,^"  even  thoagb  the  property  is  delivered  in 
di£ferent  pueels  and  at  different  times,^"  and  in 
amount  extends  not  only  to  the  valne  of  servioes 
peorformed,'^  bat  also  to  the  value  of  materials  fur- 
nished and  expenses  incurred  by  the  bailee  in  the 
perfwmanee  of  his  work  in  r^ation  to  the  bailed 
property.'^  Although  the  bailee  claims  more  than 
th«  amount  actually  due,  the  bailor  is  not  entitled 
to  poeseesion  of  the  prapai.y  until  he  has  taidered 
the  true  amount.'^ 

[f  83]  (b>  Where  There  ie  a  Oeneral  Balance.  As 
a  general  rnle  a  bailee  is  not  entitled  to  a  lieu  upon 
ihe  property  for  a  general  balanee  of  aeeount." 
^ush  a  Uen,  hovever,  may  exist  by  expzess  contraet 
between  tiie  pert^,'*  by  ddivexy  of  the  goods  by 


the  bailor  with  notice  that  they  will  be  received  only 
on  condition  of  their  being  subject  to  a  general  bal- 
anoGf"  by  a  well  established  custom  in  the  particu- 
lar trade,*^  and  where  the  property  delivered  is  of 
such  eh  aracter  that  it  is  impracticable  to  keep 
separate  and  distinct  charges  against  its  several 
parts,^"  or  different  articles  are  received  and  treated 
by  the  bailee  as  one  lot.*" 

84]  (4)  Waiver  or  Loss— (a)  Tn  General.  Tlie 
bailee's  lien  may  be  waived  by  agreement  either  ex- 
press or  implied  to  that  effect,*^  as  where  be  takes 
security,  personal  or  otherwise,  for  the  payment  of' 
his  charges/'  although  a  lien  which  is  expressly 
reserved  by  contract  is  not  impliedly  waived  by  the 
acceptance  of  additional  security/'  or  by  giving 
credit  **  to  tbe  bailor.   A  bailee's  lien  is  also  lost 


<S)  The  Hen  Ib  limited  to  actual 
ownership  as  dlstln^ulsbed  from  ap- 
parent ownership  due  to  possesaton, 
and  a  hallee  cannot  subject  goods  In 
his  possession  to  a  Hen  tor  work  on 
other  soodfl  in  which  the  bailor  has 
no  Interest.  Century  Throwing  Co. 
V.  Muller.  supra.  (4)  It  does  not 
Include  dyers.  In  re  Kemmerer, 
supra. 

89.  U.  S. — In  re  Llndflu,  183  Fed. 
608. 

lU.— McCaffrey  v.  Knapp,  74  111.  A. 
80  [aff  178  111.  107,  52  NE  898.  69 
AmSR  290  (aff  177  U.  S.  638,  20  SCt 
824.  44  L.  ed.  921)]. 

N.  T. — ViTiles  Laundry  Co.  v. 
Hahlo,  105  N.  T.  2S4,  11  N'E  &00,  69 
AmR  496;  Morgan  v.  Congdon,  4  N. 
T.  552;  Blumenberg  Press  v.  Mutual 
Mercantile  Agency,  77  App.  Div.  87, 
78  NY8  1085  [rev  on  other  grounds 
177  N.  T.  862,  69  NS  641];  Schmidt 
T.  Blood.  9  Wend.  268,  24  AmD 
14S.  , 

Pa.— Hensel  v.  Nobis,  9&  Pa.  345, 
•40  AmR  SB9. 

Knt. — Chaae  v.  Westmore,  5  H.  ft  8. 
180,  lOB  Reprint  lOK:  Blake  v.  Nich- 
olson. 8  M.  ft  a  1«7,  lOG  Reprint 
578. 

[al  UsiL  for  addltloiia  sad  bn- 
proveanents  extends  to  the  whole  of 
the  subject  Improved.  Hardlsty  v. 
Carnell,  40  N.  S.  214. 

[b]  Bffeot  of  bailor's  defanlt  on 
neolal  ooateaot  Uultlng-  Um. — A  spe- 
cial contract  conflnlng  the  Hen  to  all 
articles  manufactured  and  delivered 
after  a  specified  quantity  Is  of  no 
avail  where  the  bailor  does  not  sup- 
ply the  bailee  with  sufficient  mate- 
rial to  enable  him  to  manufacture 
such  a  aufflolent  number  of  articles 
as  to  enable  him  both  to  deliver  the 
specified  quantity  and  to  satisfy  his 
Hen;  but  the  bailee  has  a  Hen  on  the 
last  lot  of  articles  manufactured. 
Mount  v.  Williams,  11  Wend.  <N.  T.) 
77. 

[c]  Biwden  of  proof  Is  on  the 

bailee  to  show  an  entire  contract 
where  a  Hen  on  part  of  the  goods  Is 
claimed  for  work  done  on  another 
part.  Solomon  v.  Bok,  49  HIsc  493, 
98  NTS  838. 

80.  In  re  Llndau,  183  Fed.  608; 
Ruggles  V.  Walker,  84  Vt.  468;  Chase 
v.  Weetmore,  6  M.  ft  S.  ISO.  106  Re- 
print 1016. 

"This  Hen  'extends  to  all  the  goods 
delivered  under  one  contract,  al- 
though they  be  delivered  In  different 
parcels  and  at  different  times,  and 
the  bailee  may  detain  any  portion  of 
them  as  a  Hen  upon  the  whole,'  even 
If  he  has  delivered  a  part."  Knapp 
V.  McCaffrey.  178  lU.  107,  112.  62  NE 
898,  69  AmSR  290. 

[a]  A  portion  of  the  property  In 
the  bailee's  possession  Is  subject  to  a 
lien  not  only  for  Its  proportionate 
amount  of  the  sum  due,  but  for  the 
whole  amount  due  under  the  contract 
relating  to  the  property  of  which  It 
Is  a  part.  Hensel  v.  Noble,  96  Pa. 
346.  40  AmR  659. 


[b]  Printers  (1>  employed  to 
print  certain  numbers,  but  not  all 
consecutive  numbers,  of  an  entire 
work  have  a  Ilea  upon  undelivered 
copies  for  a  general  balance  due  for 
printing  all  tho  numbers.  Blake  v. 
Nicholson.  8  M.  ft  8.  167.  (2)  Plain- 
tiffs, haviner  contracted  with  a  cer- 
tain person  to  manufacture  paper  for 
hira,  i^ellvered  the  same  upon  his  or- 
der to  defendants,  who  had  contract- 
ed to  print  a  book  theraon,  but  had 
refused  to  make  such  contract  until 
assured  by  plalntifCa  that  they  would 
deliver  tbe,  paper  upon  such  person's 
order.  Both  plaintiffs  and  defend- 
ants accepted  from  hira  la  payment 
certain  notes,  which  were  discovered 
to  be  forgeries,  and  It  was  beld  that 
as  between  plaintiffs  and  defendants 
the  paper  was  the  property  of  the 
person  with  whom  defendants  had 
contraoted.  and,  as  they  refused  to 
rely  upon  his  personal  credit,  they 
have  a  Hen  upon  the  whole  of  the 
paper  for  the  work  done.  The  rea- 
son Is  "It  cannot  be  said  that  the  two 
things  were  unconnected,  for,  first, 
each  was  Indispensable  to  the  other; 
the  work  done  by  the  defendants 
would  be  useless  If  no  paper  was  to 
be  bad  for  printing,  and  the  paper 
was  useless  unless  types  and  plates 
were  provided  for  Imprint.  And,  in 
the  next  place,  the  work  and  paper 
are  connected  by  the  very  agreement 
and  understanding  of  the  parties." 
Conrow  v.  Little.  115  N.  Y.  887,  892, 
22  NE  346,  5  LRA  693. 

31.  Hensel  v.  Noble,  96  Pa.  846, 
40  AmR  669. 

3fl.  Watts  V.  Sweeney,  127  Ind. 
116,  26  NB  680,  28  AmSR  616. 

[a]  VlM  lien  vivam  hf  Kmb.  Oml 
St;  c  161  S  21  attaches  for  all  ex- 
penditure Including  the  coat  of  ma- 
terial and  labor.  Busfleld  v.  Wheeler, 
14  Allen  139. 

[b]  The  ball**  has  so  lies  for  ad- 
vances furnished  the  bailor  for  the 
purchase  of  materials  under  a  con- 
tract for  such  advances.  East  v. 
Ferguson,  59  Ind.  169. 

38.  Briggs  v.  Boston,  etc,  R.  Co., 
6  Allen  (Mass.)  246,  83  AmD  826; 
CoUer.  V.  Shepard,  19  Barb.  (N.  Y.) 
305. 

[a]    The  bailee  has  a  lien  for  taxes 

fii^  OQ  the  bailment  as  required  by 
aw.  Fowble  v.  Kemp,  92  Md..  630, 
48  A  87& 

34i,  Dutton  V.  Shaw,  (Miss.)  38  S 
638  (holding  that. .  where  the  baUee, 
in  returning  balled  machinery  upon 
which  he  had  performed  work,  at- 
tached a  draft  for  more  than  was 
due  to  the  bill  of  lading,  the  bailor 
was  bound  to  tender  the  amount  ac- 
tually due). 

35.  Honie  v.  Knlpe,  26  Mo.  A.  574; 
Moulton  V.  Greene,  10  R.  I.  830;  Rush- 
forth  V.  Hadfleld,  7  East  224.  103 
Reprint  86;  Rose  v.  Hart,  8  Taunt, 
499,  4  ECL  S48,  129  Reprint  477 
(fuller). 

la]    Zian  for  porchase  money. — An 

article  bought,  partly  paid  for,  and 


left  with  the  seller  for  repairs  can- 
not be  retained  for  the  purchase 
money.  Owen  v.  Duhme,  3  Oh,  Dea 
(Reprint)  303. 

88.  In  re  Lfndau,  183  Fed.  SOB; 
Nevan  v.  Roup,  8  Iowa  807. 

[a]  axtsasiDB  of  lien  itj  agree- 
mant.-  The  common-law  right  of 
Hen  may  be  extended  by  an  express 
agreement,  or  Impliedly  from  usage 
and  mutual  understanding,  that  the 
property  shall  be  held  not  only  for 
expenses  and  labor  actually  bestowed 
upon  it,  but  also  as  a  security  for 
the  balance  of  similar  demands.  Mc- 
Farland  v.  Wheeler,  86  Wend.  (N.  Y.) 
467. 

[b]  Proof  of  agreement. — A  Hen 

for  a  general  balance  In  favor  of  an 
artificer  will  be  supported  by  slight 
evidence  of  a  special  agreement  to 
that  effect  Honlg  v.  Knlpe,  26  Mo. 
A.  674. 

37.  Firth  v.  Hamill,  167  Pa.  382, 
31  A  676;  KIrkman  v. .  Shawcross,  6 
T.  R.  14,  101  Reprint  410. 

88.  Honlg  V.  Knlpe,  26  Mo.  A.  674; 
Llekbarrow  v.  Mason,  6  East  20  note, 
101  P.oiirint  1191,  1  H.  Bl.  357,  126 
R-  priiH  l!(i'J.  2  T.  R,  63,  100  Reprint 
3f.,  1  To«. 

[aj  Calico  printers  have  a  Hen  for 
a  general  balance  on  goods  delivered 
to  them  to  print.  Weldon  v.  Gould, 
3  Bap.  268;  Webb  v.  Fox,  2  Peake 
N.  P.  167. 

[bl  Packers  have  a  general  Hen 
upon  all  the  ^oods  of  a  customer  In 
their  possession  or  in  their  hands, 
and  not  merely  for  money  owing  In 
respect  to  particular  goods.  In  re 
Witt.  2  Ch.  D.  489;  Ex  p.  X>eest.  1 
Atk.  228,  26  Reprint  146. 

[c]  2>Ters« — As  to  the  general 
Hens  of  dyers  see  Firth  v.  HamlH, 
167  Pa.  3S2,  31  A  676;  Qreen  v.  Farm- 
er, 4  Burr.  2214,  98  Reprint  164.  W. 
Bl.  651,  96  Reprint  379;  Bennett  v. 
Johnson,  2  Chit.  455,  18  ECL  784,  3 
Dougl.  387.  26  ECL  255,  99  Reprint 
710;  Close  v.  Waterhouse,  G  East  523 
note,  102  Reprint  1388  note;  Savllt  v. 
Barchard,  4  Esp.  B3;  Rose  v.  Hart, 
8  Taunt.  499.  4  ECL  248,  129  Re- 
print 477;  KIrkman  v.  Shawcross.  6 
T.  R.  14,  101  Reprint  410. 

39.  Holderman  v.  Manier,  104 
Ind.  118,  3  NE  811:  Shaw  v.  Fergu- 
son, 78  Ind.  647;  East  v.  Ferguson, 
B9  Ind.  169;  Lane  v.  Old  Colony,  etc., 
R.  Co.,  14  Gray  <Mass.>  143;  White  v. 
Hoyt,  7  Daly  (N.  Y.)  232. 

40l  Lane  v.  Old  Colony,  etc..  R. 
Co.,  14  Gray  (Mass.)  143;  Young  v. 
Kimball,  23  Pa.  198. 

41.  Blumenbet^  Press  V.  Mutual 
Mercantile  Agency,  77  App.  Dlv.  87, 
78  NYS  1085  [rev  on  other  grounds 
177  N.  Y.  362.  69  NE  641];  Bailey  v. 
Adams,  14  Wend.  (N.  T.)  201. 

43.  East  V.  Ferguson,  69  Ind.  169: 
Luntz  V.  Berry.  35  Pa.  Super.  204 
(personal  security  of  bailor). 

43.  Montleth  v.  Great  Western 
Printing  Co.,  16  Mo.  A.  460. 

44.  Montleth  v.  Great  Western 
Printing  Co..  16  Mo.  A.  460. 
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or  waived  where  it  is  not  flBeerted  at  the  proper 
time,*"  or  where  he  claims  or  treats  the  property  as 
his  own,*'  or  otherwise  conducts  himself  in  a  manner 
inconsistent  with  the  claim  of  a  lien,"  as  by  agree- 
ing to  balance  accounts  from  time  to  time  with  the 
bailor/"  or  by  mingling  his  accounts  so  that  the 
specific  chaise  against  the  article  bailed  cannot  be 
distinguished.*"  The  lien  is  not  lost,  however,  by 
the  death  of  the  bailor;'^  nor  is  it  waived  by  a  spe- 
cial contract  respecting  payment  not  inconsistent 
with  the  existence  of  a  lien,"*  nor  by  the  bailee's 
previous  failure  to  insist  upon  a  lien  on  other  prop- 
erty for  similar  services/'  nor  by  an  excessive 
claim/*  nor  by  his  failure  to  give  notice  of  the  lien 
to  a  subsequent  purchaser  of  the  property  from  the 
bailor."*  A  bailee  mtitled  to  a  lien  does  not  waive 
it  by  filing  a  claim  against  his  bailor  in  insolvency 
proceedings,  where  the  claim  specifically  reserves 
the  tien,"  or  by  the  filing  and  approval  of  a  claim 
against  the  estate  of  his  deceased  bailor."" 

A  (Mmunon-law  lien  may  be  waived  by  proceedings 
to  enforce  a  statutory  lien  inconsistent  therewith."' 

Unreasonable  delay  on  the  part  of  the  bailee  in 
making  repairs  on  an  article  delivered  to  him  for 
that  purpose,  where  aeqniesced  in  by  the  bailor,  does 
not  preclude  the  bailee  from  detaining  the  article 


until  paid  for  work  that  has  been  done  up  to 
the  time  a  demand  is  made  therefor."^ 

[i  S5]  (b)  Surrender  of  Posseraion.  It  is  a 
general  rule  that  if  a  bailee  voluntarily  parts  with 
the  possession  of  goods  before  receiving  oompeoaa- 
tion  his  common-law  lien  upon  them  is  Iwt."*  This 
rule  applies  only  where,  by  loss  of  possession,  the 
bailee  also  parts  with  his  special  property  in  the 
chattel;  for,  if  the  chattel  is  wrongfully  recovered 
by  the  bailor,"*  or  removed  from  the  possession  of 
the  bailee  without  his  consent/^  or  returned  to  the 
bailor  in  a  new  character,  as  a  special  bailee  or 
agent,"'  or  delivered  to  a  third  perscm  as  such,*' 
the  Uen  snrvires,  not  only  against  the  bailor,  bat 
agunst  third  persons.  The  delivery  of  a  partioa 
only  of  the  goods  does  not  defefit  a  lim  npon  the 
remainder  for  the  entire  amount  due  under  the 
contract." 

Contract  Ueu.  Where  a  lien  is  created  by  con- 
tract, it  is  not  dischaif^ed  by  permitting  the  gen- 
eral owner ^  or  his  assignees""  to  take  posseesion 
of  the  property  if  it  may  be  done  consistently  with 
the  contract,  the  course  of  business,  and  the  inten- 
tion of  the  parties."' 

Statutory  prnisions.  Statutes  giving  a  baflee  the 
right  to  a  Uen  do  not  as  a  rule  abr^ate  the  neeesutj 


40.  Lelsh  T.  Mobile,  etc..  R.  Co., 
58  Ala.  166;  Hanna  v.  Phelps,  7  Ind. 
21,  63  AmD  410  and  note;  Mexal  v. 
Dearborn,  12  Gray  (Masa.)  SS6;  Hol- 
brook  T.  Wight,  24  Wend,  (N.  Y.)  16«, 
36  AmD  S07. 

[a]  TiM  MHMTtloii  of  a  llMi  for 
sp«eUe  work  bars  the  bailee  from 
cialmlnf  a  lien  for  other  work  not 
speclfled.  Brackett  v.  Pleraon,  114 
App.  Dlv.  281.  99  NTS  770. 

40.  Muneon  v.  Porter,  63  Iowa  463, 
19  NW  290;  Mexal  v.  Dearborn.  12 
Gray  (Mass.)  336;  Brackett  v.  Pier- 
son,  114  App.  D!v.  281.  99  NTS  770; 
Davis  V.  Bigler,  62  Pa.  242,  1  AmR 
393;  Rodgers  v.  Orothe,  58  Pa.  414. 

[a]  D«nlal  of  baUor'a  lut«r*sta  to 
atUaUny  oHLotr, — ^A  Hen  upon  prop- 
erty much  less  tn  value  than  the 
amount  due  Is  not  lost  because  the 
bailee  asserts  bona  fide  to  an  officer 
attaching  on  behalf  of  a  creditor  of 
the  bailor  that  the  bailor  has  no 
beneficial  Interest  In  such  property. 
Mutual  Redemption  Bank  v.  Sturgle, 
22  N.  T.  Super.  660. 

47.  Klrtley  v.  Morris,  43  Mo.  A. 
144;  Brackett  v.  PierBon,  114  App. 
Dlv.  281,  99  NTS  770. 

48.  Oearreld  v.  Woodmtf,  IS  Oa. 
A.  450,  79  SE  866. 

49.  Kirtler  v.  Morris.  4t  Mo.  A. 
144. 

60.  Shaw  V.  Ferguson,  78  Ind.  547; 
East  v.  Ferguson,  59  Ind.  169;  Litb- 
gow  V.  Sweedberg,  (Tex.  Civ.  A.)  78 
SW  246. 

51.  Olson  V.  Orr.  94  Kan.  38,  146 
P  900;  Mathlas  v.  Sellers,  86  Pa.  4«6, 
27  AmR  723. 

Speotal  affTMinMita  aSeotbv  riffbt 
to  lien  see  supra  j  80. 

Sa.  Faulkner  v.  Harding,  9  Mo.  A. 
12. 

63.  Dutton  V.  Shaw,  (Miss.)  38  S 
688;  Kirtley  v.  Morris,  43  Mo.  A.  144. 

64.  Graham  v.  Fitxgerald,  4  Daly 
(N.  T.)  178  (holding  that  a  bailee 
need  not  give  actual  notice  of  his  Hen 
to  purchaaem  from  the  bailor,  since 
the  possession  of  the  propertr  is  con- 
structive notice  of  the  bailee's  rights 
In  relation  thereto). 

68.  Knapp  v.  McCaffrey,  178  111. 
107.  62  NE  898.  69  AmSR  290. 

68.  Llthgow  V.  Sweedberg,  (Tex. 
Cly.  A.)  78  SW  246  (so  holding  of  a 
Hen  conferred  by  statute  which  was 
merely  declaratory  of  the  common- 
law  Hen  of  a  bailee  for  hire  for 
services). 

87.    Phillips   V.  Freyer,  80  Mich. 


264,  46  NW  81  (holding  that  the  com- 
mon-law Hen  of  a  mill  owner  upon 
lumber  sawed  by  him  was  waived 
when  be  commenced  a  suit  by  attach- 
ment to  enforce  a  lien  conferred  by 
statute  upon  persons  performing  la- 
bor or  services  in  manufacturing 
lumber,  since  by  the  attachment  he 
gave  up  his  posseaslon  and  volun- 
tarily placed  the  property  in  the  po8> 
session  of  the  sheriti).' 

88.  Shaller  v.  Corbett.  16  NTS 
876. 

68.  Ark. — Burrow   v.  Fowler,  68 

Ark.  178,  66  SW  1061. 

Del.-^cott  V.  Heather,  1  Del.  330. 

Ga. — Hurley  v.  Epps,  69  Ga,  611. 

Ind. — Tucker  v.  Taylor.  63  Ind.  93. 

Iowa. — Nevan  v.  Roup,  8  Iowa  207. 

Me. — Danforth  v.  Pratt,  42  Me.  50. 
Compare  Robinson  v.  Larrabee,  63 
Me.  116,  117  (where  the  court  said: 
"There  is  no  question  but  the  volun- 
tary relinquishment,  by  the  bailee,  of 
possession  of  the  subject  of  the  bail- 
ment discharges  his  Hen,  unless  it  Is 
consistent  with  the  contract,  the 
course  of  business  or  the  Intention  of 
the  parties.  The  conduct  of  the 
bailee  in  parting  with  his  possession 
Is  Inconsistent  with  the  preservation 
of  bis  Hen,  and  where  that  is  proved, 
the  presumption  Is,  that  he  has 
waived,  or  abandoned  It,  unless  his 
conduct  in  so  doing  Is  satisfactorily 
explained"). 

Mass. — Stickney  v.  Allen,  10  Gray 
352;  Doane  v.  Russell.  3  Gray  382; 
King  V.  Indian  Orchard  Canal  Co.,  11 
Cush.  231;  Macomber  v.  Parker,  14 
Pick.  497. 

Mo.— Fallen  v.  Bogy,  78  Mo.  A.  88. 

N,  J. — Delaware,  etc.,  R.  Co.  v. 
David.  82  N.  J.  L.  153.  82  A  616. 

N.  T. — Danser  v.  Nathan,  146  App. 
Dlv.  448,  129  NTS  966;  OwcharofTAy 
v.  Lambert.  136  NTS  599:  McFarland 
V.  Wheeler,  26  Wend.  467;  Moore  V. 
Hitchcock,  4  Wend.  292. 

N,  C— Block  V.  Dowd.  120  N.  C. 
402,  27  8E  129;  MoDougall  v.  Crapon, 
96  N  C  892. 

Pa.— Rodgera  t.  Grothe.  68  Pa.  414; 
Megee  v.  Belme,  89  Pa.  60. 

Tenn. — Shaw  v.  Webb,  174  SW  273. 

Tex. — Ford  Motor  Co.  v.  Freeman, 
(Civ.  A.)  168  SW  80;  Caldwell  v. 
Sales,  etc.,  Co.,  (Civ.  A.)  158  SW 
1030. 

Vt.— Kitterldge  v.  Freeman,  48  Vt. 
62;  Bailey  v.  Quint,  22  Vt.  474. 

Eng. — Llckbarrow  v.  Mason,  6  East 
20  note,  101  Reprint  1191.  1  H.  BL 


867,  126  Reprint  209.  2  T.  R.  63,  100 
Reprint  86,  4  ERC  766;  Jones  v. 
Pearle,  Str.  668,  93  Reprint  698. 

Can. — Troop  v.  Hart,  7  Can,  S.  C 
612. 

Ont. — Chew  v.  Traders  Bank.  19 
Ont.  L.  74.  13  OntWR  548.  14  OntWR 
416  (loss  by  destruction  of  property). 

But  see  Rehm  v.  Vlall.  186  IlL  A. 
425. 

[a]  SMMm  of  ralsu— "This  right 
ia  a  right  to  retain  the  property  in 
his  posaeasion  until  thoae  charges 
for  the  work  and  expenses  upon  the 

Identical  property  are  paid.  It  Is  a 
right  to  retain  only,  not  an  interest 
in  the  property,  and  therefore  de- 
pends upon  the  actual  possession. 
This  possession  Is  said  to  be  the 
essence  of  the  right.  If  this  be  once 
voluntarily  given  up,  the  lien  la  lost." 
Moulton  v.  Greene,  10  R.  I.  330.  331. 

[b]  IMlTsrr    of    pnsaoMlon  to 

bailor  udar  ooadltloaal  oostraot  

Where  it  was  agreed  that  the  prop- 
erty should  be  tbe  bailee's  until  he 
was  paid,  but  that  the  bailor  should 
possess  the  property,  and  the  bailee 
parted  with  the  posseesion.  he  was 
held  to  have  lost  his  lien,  iattrldge 
V.  Freeman,  48  Vt.  62. 

ett.  Bruiey  v.  Rose,  S7  Iowa  SiL 
11  NW  689;  Walcott  v.  KMth.  St  N.  £ 
196. 

81.  Gardner  v.  Le  Fevre.  180  MIcA. 
219.  148  NW  663;  Partridge  v.  Dart- 
mouth College,  6  N.  R.  288. 

88.  Palmtag  v.  Doutrick.  59  CaL 
154,  48  AmR  246. 

68.  Walther  v.  Wetmore,  1  E.  D. 
Smith  (N.  T.)  7;  McFarland  v.  Wheel- 
er, 26  Wend.  (N.  T.)  467. 

[a]  ZUnatratloa^— One  does  not 
waive  his  common-law  lien  for  re- 
pairs on  an  engine  by  delivering  the 
engine  to  an  express  company  to 
carry  to  the  owner,  such  company 
being  the  shipper's  agent.  Pacilk: 
Aviation  Co.  v.  Wells,  64  Or.  689^ 
128  P  438 

84.  Morgan  Congdon,  4  N.  T. 
668;  Solomon  v.  Bok,  49  Misc.  493, 
98  NTS  838:  McFarland  v.  Wheeler, 
26  Wend.  (N.  T.)  467;  Schmidt  v. 
Blood,  9  Wend.  (N.  T.)  268,  24  AmD 
148. 

66.  Spauldlng  v.  Adams,  38  Me. 
211;  Oakes  v.  Moore.  24  Me.  214.  11 
AmD  879. 

66.  Spauldlng  v.  AdamsL  32  Me. 

211. 

67.  Spauldinc       Adams;  SI  Ma 

211. 
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of  a  retention  of  possessioii  by  the  bailee,"*  although 
in  some  instances  they  provide  that  the  lien  will  be 
lost  by  a  surrender  of  possession  only  where  it  has 
not  been  recorded  in  aoeordance  with  their  terms." 
In  this  connection  it  should  be  noted  that  it  has 
been  held  that  a  statute  authorizing  the  bailee  to 
sell  the  property  at  auction  in  order  to  enforce  his 
lien  obviates  tiie  oommon-law  rule  requiring  the 
bailee  to  retain  possession  in  order  to  preserve  his 
lien." 

[i  86]  (c)  Refusal  to  IMiver.  The  refosal  of  the 
bailee  to  part  with  the  posseaaion  of  the  property,  if 
aeeompanied  b^  a  claim  of  bis  lien  upon  it,  does 
not  d^eat  tiie  lien;'^  but  the  lien  is  Irat  if  the  reten- 
tion of  the  property  is  stated  to  be  on  a  different 
gronnd.^'  Whether  an  absolute  refusal  to  deliver 
destroys  the  lien  is  a  point  upon  which  the  authori- 
ties are  not  uniform,  some  eases  holding  that  a 
person  bavii^  a  lien  does  not  waive  it  by  his  mere 
omission  to  state  that  he  claims  a  lien  when  the 
pnqmiy  is  demanded,"  while  others  hold  that  such 
omission  does  constitute  a  waiver  of  the  lien.^^ 

li  87]  (6)  JMnstatsmoife  or  Kevival.  A  lien 
once  lost  by  the  delivery  of  the  property  is  not 
reinstated  by  the  bailee  again  coming  into  posses- 

es.  Wenz  V.  McBrlde.  20  Colo.  19&, 
36  P  1106.  See  statutory  provisions; 
and  Busfleld  v.  Wheeler,  14  Allen 
(Haoo.)  139;  Smith  v.  O'Brien.  46 
Misc.  m,  94  NTS  673  [aff  103  App. 
Dlv.  59S,  92  NTS  1146];  McDougall 
T.  Crapon.  9b  N.  C.  292;  McDearmld 
V.  Foster,  11  Or.  417,  12  P  813;  Cald- 
well V.  Auto  Sales,  etc.,  Co.,  (Tex. 
Civ.  A.)  158  SW  1080. 

68.  See  statutory  provlalons;  and 
Palin  T.  Cooke,  125  Ga.  442,  S4  SB 
90;  Gearreld  T.  WoodrufT,  IS  Oa.  A. 
450.  79  SE  355;  Fitzgerald  Trust  Co. 
V.  Burkhart,  12  Ga.  A.  222,  77  SB  7; 
Alson  V.  Orr,  94  Kan.  18.  145  P  900. 

70.  Rodgers  v.  Orothe.  58  Pa.  414. 
Baforoenwiit  of  lien  lir  sale  see 

Infra  S  89. 

71.  Thatcher  v.  Harlan,  7  Del.  178; 
Hanna  v.  Phelps,  7  Ind.  21,  68  AmD 
410. 

'  [a]  S«f1iMd  to  dallTW  b«eanM  of 
mural  tadebtcaaMS.!— No  Hen  for  a 
labor  account  ts  waived  where  the 
bailee  expressly  refuses  to  deliver  on 
the  ground  of  hla  charge  for  labor, 
even  If  he  also  declines  to  deliver  be- 
cause of  a  general  claim  for  which 
he  has  no  Hen.  Thatcher  v.  Harlan, 
7  Del.  178. 

78.  Long  Island  Brewery  Co.  v. 
Fltzpatrlck,  18  Hun  (N.  T.)  389; 
White  T.  Gainer,  2  Blng.  23,  9  ECL, 
4<4,  130  Reprint  212,  1  C.  &  P.  324, 
13  BCL  194;  Boardman  v.  BUI,  1 
Campb.  410  note. 

[a]  Vor  exampla  a  bailee  who, 
having  a  Hen  on  property,  buys  It 
under  contract  valid  between  the  par- 
ties, but  void  as  to  the  bailor's  cred- 
itors, claims  such  property  as  a  pur- 
chaser when  U  Is  attached  under 
proems  against  the  bailor,  and  does 
not  give  the  attaching  ofltcer  any 
notice  of  the  lien,  or  maitt  any  de- 
mand for  Its  amount,  loses  his  lien. 
Hexal  V.  Dearborn,  IS  Oray  (Mass.) 
880. 

73.  Klrtley  v.  Morris,  48  Mo.  A. 
144;  White  V.  Gainer,  2  Blng.  23,  9 
BCL  464,  130  Reprint  212.  1  C.  &  P. 
324,  13  ECL  194, 

74.  Alabama  Cotton  Oil  Co.  v. 
Weeden.  160  Ala.  687,  43  S  926; 
Hanna  v.  Phelps,  7  Ind.  81,  68  AmD 
410;  Dows  V.  Horewood,  10  Barb. 
(N.  Y.)  188. 

76.  Hale  v.  Barrett,  26  III.  195, 
79  AmD  367;  Robinson  v.  I^rrabee, 
68  Ue.  116;  Ford  Motor  Co.  v.  Free- 
man, (Tex.  Civ.  A.)  168  SW  80;  Cald- 
well T.  Auto  Sales,  etc.,  Co.,  (Tex. 
Civ.  A.)  158  8W  1080;  HarUey  v. 


sion  of  the  property,  unless  such  is  the  intention  of 
the  parties,^'*  although  no  rights  of  third  persons 
have  intervened  and  no  special  stipulation  can 
extend  the  lien  after  the  bailee  has  Lost  possession 
so  as  to  prejudice  general  creditors  or  bona  fide 
purchasers  for  valuable  eonsideration  and  without 
notice.'^ 

[$  88]    (6)  Enforcement— (a)  At  Ooaunon  Law. 

At  common  law  the  bailee  can  enforce  his  lien  only 
by  detention  of  the  subject  matter  until  payment 
is  made  or  tendered,^"  unless  a  power  of  sale  is 
superadded  by  special  agreement""  or  unless  a 
custom  exists  with  respect  to  particular  trades.^^ 
Where,  however,  the  property  is  perishable  and 
likely  to  become  entirely  lost,  the  bailee  may,  if  the 
owner  is  unknown,  sell  for  the  purpose  of  protecting 
his  lien."* 

A  suit  in  equity  for  the  sale  of  a  chattel  is  not 
authorized  by  the  existence  of  a  lien  upon  it"' 

89}  (b)  Undw  Statutes.  In  many  jurisdic- 
tions, by  statute,  the  bailee  may  sell  the  property 
covered  by  the  lien."  In  some  jurisdictions  the 
sale  is  by  auction  after  givizig  the  notice  required 
by  statute,"*  while  in  others  the  lien  can  be  en- 
forced only  by  some  judicial  proceeding.*"  But  the 


Hitchcock,  1  Stark.  408,  2  BCL  158. 

76.  Ford  Motor  Co.  v.  Freeman, 
(Tex.  Civ.  A.)  168  SW  80. 

77.  McFarland  v.  Wheeler,  26 
Wend.  (N.  Y.)  467. 

78.  Ocata  Fdy.,  etc..  Works  v.  Les- 
ter, 49  Fla.  347,  38  8  56;  Busfleld  v. 
Wheeler,  14  Allen  (Mass.)  189;  Doane 
V.  RusselL  3  Gray  (Mass.)  382;  Bur- 
rough  V.  Ely,  64  W.  Ta.  118,  46  SB 
371,  102  AmSR  926;  Llokbarrow  v. 
Mason,  6  Bast  SO  note,  102  Reprint 
1191.  1  H.  Bl.  857.  126  Reprint  209, 
2  T.  R.  63.  100  Reprint  35,  4  BRC 
756;  Thames  Iron  Works  Co.  v.  Pat- 
ent Derrick  Co.,  1  Johns.  &  H.  93,  70 
Reprint  676;  Jones  v.  Thurloe.  8  Mod. 
172,  88  Reprint  126;  Jones  v.  Pearle, 
Str.  558,  93  Reprint  698. 

79.  Dilworth  v.  McKelvy,  30  Mo. 
149;  Montieth  v.  Great  Western  Prlnt- 
ing  Co.,  16  Mo.  A.  450;  Gregory  v. 
Stryker,  2  Den.  (N.  Y.)  628;  Moore 
V.  Hitchcock,  4  Wend.  (N.  Y.)  292; 
Dunn  V.  Oneal,  1  Sneed  (Tenn.)  106, 
60  AmD  140. 

[a]  Wlun  oaJir  part  of  Uis  work 
la  dmsk  Hm  tMdisr  of  a  amm  warn- 
tima*  to  tksmdtor  is  sufficient, 
even  If  there  was  a  contract  price 
for  the  irtiole  work,  provided  the 
completion  of  the  work  was  counter- 
manded. Lllley  V.  Baraslev,  1  C.  &  K. 
344,  47  ECL  344. 

[b]  On*  who  holds  yroperty  uiOsr 
(Oalm  of  a  Vmn  is  under  no  obligation 
to  take  It  to  a  certain  point,  at  the 
owner's  request,  merely  to  enable  the 
owner  to  replevy  it.  Hall  v.  Tltta- 
bawassee  Boom  Co.,  51  Hioh.  877,  16 
NW  770. 

80.  Brlggs  V.  Boston,  etc.,  R.  Co., 
6  Allen  (lUss.)  246,  83  AmD  626; 
Doane  v.  Russell,  8  Gray  (Mass.) 
882;  Loftus  V.  Carlton.  164  App.  Div. 
879.  148  NYS  556. 

[a]  lasagclwrt  aotlea,  —  Where 
negatives  were  delivered  to  one  for 
development  under  a  contract  pro- 
viding that,  if  the  owner  was  In 
arrears  for  seven  days,  the  negatives 
might  be  sold  for  the  purpose  of 
realising  the  indebtedness,  and  that 
sale  might  be  made  on  twenty-four 
hours'  written  notice,  notice  to  the 
owner  of  a  breach  of  contract  and 
that  the  holder  of  the  negatives  had 
the  right  to  sell  as  provided  is  not 
notice  of  sale  as  required,  because 
not  informing  the  owner  when  or 
where  the  sale  would  occur,  and  a 
sale  without  further  notice  cannot  be 
supported.  Loftus  v.  Carlton,  164 
App.  Div.  879,  148  NYS  666. 


81.  Doane  v.  Russell,  8  Gray 
(Mass.)  382;  Parker  v.  Brancker,  22 
Flok.  (Mass.)  40;  Cortelyou  v.  Lan- 
sing, 2  Cal.  Cas.  (N.  Y.j  200:  Hart  v. 
Ten  Byck,  2  Johns.  Ch.  (N.  Y.)  62 
[rev  on  other  grounds  1  Cow.  744 
note];  Pothonler  v.  Dawson.  Holt 
N.  P.  383,  3  ECL,  154 ;  Jones  V.  Pearle, 
Str.  556,  93  Reprint  698. 

88.  Mtllcreek  Tp.  v.  Brighton 
Stock  Yards  Oh.  87  Oh.  St  435. 

[a]  Btatntorr  Moognltkoi  of  doo- 
trlao. — The  doctrine  stated  in  the  text 
has  received  statutory  recognition 
where  perishable  freight  Is  con- 
cerned. Briggs  V.  Boston,  etc.,  R. 
Co.,  6  Allen  (Mass.)  246,  83  AmD  626; 
MUlcreek  Tp.  v.  Brighton  Stock  Yards 
Co.,  27  Oh.  St.  435.  See  generally 
Carriers  [6  Cyc  604]. 

83.  Burrough  v.  Ely,  64  W.  Va. 
118,  46  SE  371,  102  AmSR  926.  Com- 
pare Scott  V.  Delahunt,  65  N.  Y.  128 
[are  6  Lana.  372]  (where  it  Is  stated 
that  at  common  law  a  bailee  who 
has  possession  of  the  article  upon 
which  he  has  bestowed  labor  may 
foreclose  his  lien). 

84.  See  statutory  provisions;  and 
Ocala  Fdy.,  etcu.  Works  v.  Lester,  49 
Fla.  199,  88  S  51;  Watts  v.  Sweeney, 
127  Ind.  116,  26  NB  680,  22  AmSR 
615;  Landry  v.  Blanchard.  16  La. 
Ann.  173;  Busfleld  v.  Wheeler,  14 
Allen  (Mass.)  139;  Briggs  v.  Boston, 
etc.,  R.  Co..  6  Allen  (Mass.)  246,  83 
AmD  626-  Jesurun  v.  Kent,  45  Minn. 
222,  47  NW  784 ;  Broom  v.  Dale, 
(Miss.)  67  S  659;  StUllngs  v.  Gibson, 
63  N.  H.  1;  Scott  v.  Delahunt.  66  N. 
Y.  128  [aa  5  Lans.  2721;  McDougall 
V.  Crapon,  96  N.  C.  292;  Millcreek 
Tp.  V.  Brighton  Stock  Yards  Co.,  27 
Oh.  St.  436;  McDearmid  v.  Foster,  14 
Or.  417,  12  P  813;  Rodgers  v.  Grothe, 
68  Pa.  414. 

[a]  Bsath  «f  taUor  does  not  affect 
right  of  sale  given  by  statute.  Lith- 
gow  v.  Sweedberg,  (Tex.  Civ.  A.)  78 
SW  246. 

86.  Fla. — Ocala  Fdy.,  etc..  Works 
v.  Lester,  49  Fla.  199,  38  S  51. 

Ind. — Watts  V.  Sweeney,  127  Ind. 
116,  26  NE  680.  22  AmSR  616. 

N.  C. — McDougall  v.  Crapon.  96  N. 
C.  292. 

Pa. — Rodgers  V.  Orothe,  68  Pa. 
414. 

Tex. — Llthgow  V.  Sweedberg,  (Civ. 
A.)  78  SW  246. 

86.  Ark.— Shelton  v.  Little  Rook 
Auto  Co.,  103  Ark.  142,  146  SW  129. 

Fla. — Ocala  Fdy.,  etc.,  Works  T. 
Lester,  49  Fla.  347,  38  S  56. 
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bailee  will  not  be  allowed  to  sell  the  property  under 
a  statutory  authorization  pending  a  dispute  between 
bimself  and  other  creditors  of  the  bailor  as  to  the 
amount  and  nature  of  his  debt.*^  A  statutory  power 
of  sale  is  exhausted  as  soon  as  enough  property  has 
been  sold  to  satisfy  the  lien."^  In  all  eases  there 
must  be  a  strict  compliance  with  the  statute  pre- 
scribing the  method  by  which  a  bailee  may  enforce 
his  lien,"'  as,  for  example,  with  the  provision  of 
such  a  statute  as  to  notice***  or  demand."'  By  con- 
sent of  the  parties  a  proceeding  to  enforce  a  lien 
may  be  changed  in  its  character  and  allowed  to  pro- 
ceed as  one  for  the  enforcement  of  a  money  de- 
mand.*' 

Proceeds  of  sale.  As  a  general  rule  the  proceeds 
of  Bide  must  be  applied  to  discharge  the  lien  and 
the  costs  and  expenses  of  sale,  the  balance,  if  any, 
being  for  the  benefit  of  the  bailor,"" 

OunaUttvo  remedies.  Remedies  provided  by  stat- 
ute may  be  cumulative  as  to  each  other  and  also 
as  to  the  common-law  remedy.'* 


90]  (7>  PHoritieB.  The  common-law  lien  o{  i 
mechanic  for  repairs  under  special  eirenmstaiua 
may  be  superior  to  prior  existing  liens  on  property.* 
Hence,  where  the  mortgagor  may  be  said  to  have 
express  or  implied  authority  from  the  mortgagee  to 
procure  repairs  to  be  made  on  the  mortgaged  pn^ 
erty,  the  common-law  lien  of  the  bailee  for  Boeh 
repairs  has  priority  over  the  mortgage,**  and  tbis 
rule  has  been  extended  to  a  seller  taking  pnrehaBe- 
money  notes  in  which  title  to  the  chattel  is  re- 
served;*^ hut  in  the  absenee  o£  Bueh  authority  t 
chattel  mortgage  of  whieh  the  bailee  has  notice, 
either  actual  or  constructive,  will  prevail  over  tl»e 
lien  of  the  bailee  for  repairs.*"  So,  as  a  gen«ral 
rule,  a  prior  chattel  mortgage  prevails  over  a  st&ta- 
tory  lien  of  a  bailee  with  notice,**  but  the  li«i  of 
the  bailee  may  be  given  priority  by  the  terms  of  the 
statute.'  The  lien  of  a  conditional  seller  has  been 
held  prior  to  the  liest  of  a  mechanic  for  repairs  there- 
on, and  placing  the  ehatiel  in  the  possession  of 
the  conditional  bnyer  eaxmot  be  conaideTed  as  eoo- 


Oa,— Ersklne  v.  Wlffgina,  68  Oft.  187. 

JjBk. — Landrr  v.  Blanchard,  18  Ia. 
Ann.  173. 

Mass. — Busfleld  v.  Wheeler,  14 
Allen  139. 

87.  Huntsman  v.  LindvlUe  River 
Lumber  Co.,  122  N.  C.  583.  29  SE  838 
(holding  that  the  bailee  will  be  re- 
quired to  retain  the  subject  matter 
of  the  bailment,  giving  It  proper 
care,  or  to  turn  It  over  to  the  re- 
ceiver of  the  bailor,  where  auoh  a 
receiver  has  been  appointed,  at  the 
Instance  of  the  crealtora  for  safe- 
keeping pending  determination  of  his 
right). 

B8.  Jesurun  v.  Kent,  46  Minn.  222, 
47  NW  784. 

89.  Watts  V.  Sweeney,  127  Ind. 
lis,  26  KE  680,  22  AmSR  61fi:  Brlggs 
V.  Boston,  etc.,  R.  Co„  6  Allen  (Mass.) 
246,  S3  AmD  626;  JeauruR  V.  Kent, 
45  Minn.  222,  47  NW  784;  McDougall 
V.  Crapon,  9E  N.  C.  298. 

[a]  JaxisOlctloii' of  oonrta. — Under 
Mass.  Gen.  St.  c  151  S  21,  exclusive 
Jurisdiction  in  the  first  instance  was 
given  to  a  Justice  of  the  peace  or 
police  magistrate,  such  Jurisdiction 
not  being  affected  by  the  amount  of 
the  claim  or  the  value  of  the  prop- 
erty. Busfleld  V.  Wheeler,  14  Allen 
(Mass.)  139. 

[b]  Oontents  aad  mflolMwy  of  pe- 
tlUon^— Neither  a  Just  and  true  ac- 
count nor  a  description  of  the  prop- 
erty Intended  to  he  covered  by  the 
lien  is  necessary  under  Mass.  Oen. 
St.  c  151,  a  demand  being  required 
by  the  statute  only  as  a  preliminary 
to  the  proceedings  for  a  determina- 
tion of  claimant's  right  to  have  an 
order  for  sale.  Busfleld  v.  Wheeler, 
14  Allen   (Mass.)  139. 

[c]  wnere  bailment  was  to  a  part- 
mmUp> — All  proceedings  for  the  en- 
forcement of  a  claim,  under  Mass. 
Oen.  St  c  151  j  21,  must,  where  the 
bailment  was  to  a  partnership,  be 
brought  In  the  name  of  the  partner- 
ship, notwithstanding  its  diaeolutlon 
and  the  assignment  of  his  Intierest  by 
one  copartner  to  the  other.  IBusfleid 
v.  Wheeler,  14  Allen  (Mass.)'  139. 

fiO.  Keith  V.  Magulre.  170  Mass. 
210,  48  NE  1090  (holding  that  notice 
to  a  person  who,  with  the  consent  of 
the  owner  of  the  goods,  stores  the 
goods  as  his  own  Is  sufflclent  under 
Pub.  St.  e  192  ti  24.  25,  requiring 
notice  to  the  "owner"). 

[a]  Swnmoiu. — ^A  summons  duly 
served  on  the  bailor,  containing  a 
notice  to  the  bailor  as  owner  of  the 
property  to  appear  and  show  cause 
why  the  prayer  of  the  petition  should 
not  be  granted,  and  reciting  the  sub- 
stance of  the  petition,  ia  sufficient. 
Busfleld  V.  Wheeler,  14  Allen  (Mass.) 
139. 


01.  Ersklne  v.  Wiggins,  68  Oa.  187 
(holding  that  the  failure  of  the  af- 
fidavit to  allege  demand  upon  the 
owner  of  the  property  for  payment 
of  the  debt  and  his  refusal  renders 
the  sale  void). 

92.  Kafka  v,  Levensohn,  18  Mlso. 
202  41  NTS  368  (holding  that.  In  an 
action  to  foreclose  a  workman's  Hen, 
under  Code  Civ.  Proc.  S  1737,  on 
goods  of  defendant  retained  by  pialn- 
ttlf.  a  motion  to  dismiss,  on  the 
ground  that  the  goods  were  relin- 
quished by  plaintiff  on  trial,  was 
properly  denied  where  the  goods  were 
delivered  to  defendant  pursuant  to  a 
direction  of  court  given  without  ob- 
jection, and  the  summons  and  com- 
plaint were,  by  consent  amended  so 
as  to  set  up  a,  claim  for  labor  per- 
formed, and  the  trial  proceeded  on 
the  amendment). 

[a]  Averment  of  demand  a&d  re- 
ftissl.— "The  foreclosure  statute  pro- 
vides that  the  mechanic  must  make 
a  demand  on  the  owner  or  bailor  for 
payment  of  the  amount  of  his  claim, 
and  such  demand  and  a  refusal  to 
pay  must  be  averred.  The  demand 
for  payment  would  certainly  be  a 
notice  of  the  claim  that  the  mechanic 
was  complying  with  the  statute  in 
reference  to  foreeloeure.  If  the 
owner  or  bailor  desires  to  contest 
the  validity  of  the  claim  of  the  me- 
chanic, the  statute  provides  that  he 
may  do  so  by  filing  an  affidavit  set- 
ting forth  the  grounds  of  his  con- 
tention, or  his  denial  of  the  existence 
of  such  Hen."  Fltsgerald  Trust  Go.  v. 
Bnrkhart,  12  Oa.  A.  289.  226,  77  SE  7. 

93.  Jesurun  v.  Kent.  46  Minn.  222, 
47  NW  784;  McDougall  v.  Crapon.  8S 
N.  C.  292;  Rodgers  v.  Orothe,  58  Pa. 
414. 

94.  Ocala  Fdy..  etc,  Works  v, 
Lester,  49  Fla.  347,  38  S  66;  Scott 
v.  Delahunt,  65  N.  T.  128. 

[a]  I^andlord's  wansnt  may  not 
be  Issued  to  enforce  bailee's  Hen  un- 
less expressly  so  provided  In  the 
contract  of  bailment.  McC^ossan  v. 
Retlly,  33  Pa.  Super.  628. 

9B.  Broom  v.  Dale,  (Miss.)  67  S 
669. 

96.  Hammond  v.  Danlelson,  126 
Mass.  294;  Drummond  Carriage  Co.  v. 
Mills,  54  Nebr.  417,  74  NW  966.  69 
AmSR  719.  40  LRA  761;  Tucker  v. 
Werner.  2  Misc.  193.  21  NTS  864; 
Shaw  v.  Webb,  (Tenn.)  174  SW  273. 
See  Ruppert  v.  Zang.  73  N.  J.  I..  216, 
62  A  998  (holding  that  a  common-law 
lien  has  priority  over  a  mortgage 
when  claimed  by  an  artificer  for  re- 
pairs upon  a  wagon  made  without 
knowledge  of  the  mortgagee).  But 
see  Olobe  Works  v.  Wright,  106  Mass. 
207  (where  partly  finished  engines 
were  mortgaged  and  the  mortgagee 


told  the  mortgagor  that  he  might  so 
ahead  and  complete  them,  and  It  w»s 
held  that  this  gave  tho  mortgagor 
neither  a  lien  for  the  snbsequnt 
labor  bestowed  on  the  engines  ntn- 
authority  to  contract  for  a  lien  to  be 
given  others  for  completing  them). 

"Where  property  is  to  be  retained 
and  used  by  the  mortgagor  for  \ 
long  period  of  time.  It  will  be  pre- 
sumed to  have  been  tbe  intention  of 
the  parties  to  the  mortgage,  when 
it  iB  property  liable  to  such  repaln, 
that  it  Is  to  be  kept  in  repair,  and 
when  the  property  Is  naachinery.  or 
property  of  a  character  which  ren- 
ders it  necessary  to  intrust  it  to  i 
mechanic  or  machinist  to  make  eveb 
repairs,  the  mortgagor  in  posaestioB 
will  be  constituted  the  agent  of  tke 
mortgagee  to  procure  the  rep^n  to 
be  made;  and  as  such  necessary  re- 
pairs are  for  the  betterment  of  tiM 
property,  and  add  to  its  value  to  the 
gain  of  -  the  mortgagee,  tho  comnwo 
law  Hen  In  favor  of  the  mechanic  for 
the  value  of  the  repairs  is  pan- 
mount  and  superior  to  the  Hen  of  ih« 
mortgageet  The  mortgagee  is  pre- 
sumed. In  such  csase  to  have  ooa- 
tracted  with  a  knowledge  of  the  lav 
giving  to  a  mechanic  a  lien.  Where 
the  lien  is  purely  a  statutory  one,  w 
where  the  property  Is  of  such  a  char- 
acter that  it  would  not  be  reasonable 
to  anticipate  the  necessity  for  anr 
needed  repairs  for  the  period  of  time 
the  property  is  to  or  does  remain  In 
the  possession  of  the  mortgagor,  or 
when  it  Is  but  reasonable  to  expect 
the  mortgagor  In  person  to  care  fw 
or  repair  the  property. — In  soj* 
cases,  a  different  rule  tnay'  prevail. 
Watts  V,  Sweeney.  127  Ind.  116,  VX 
26  NE  680.  »  AmSR  616. 

9T.  Broom  .v.  Dale,  (Mlaa.)  H  S 
659. 

98.  Olobe  Works  v.  Wright.  IM 
Mass.  S07;  penlson  v.  Shuler,  47 
Mich.  598,  l\  trw  408,  41  AmR  711; 
Hampton  v.  Seible,  58  Mo.  181:  Bit- 
sell  V.  Peartes,  28  N.  T.  252:  Tucker 
V.  Werner,  2  Misc.  193,  21  NTS  :Cl 

"The  artlsan'a  common-law  Hen  haa 
been  held  to  be  subordinate  to  the 
rights  of  a  mortgagee  to  sock  ^ 
chattel  under  a  registered  Instn- 
ment;  and  the  fact  that  the  mort- 
gagor Is  permitted  to  remain  in  pos- 
session, in  the  absence  of  a  statste 
providing  otherwise,  affords  no  In- 
plied  authority  on  his  part  to  sub- 
ject the  chattel  to  such  a  lien  la 
priority."  Shaw  v.  Webb,  <Tenn.)  1'* 
3W  278.  274. 

99.  McOhee  V.  Edwards.  87  Tens. 
606,  11  SW  316,  8  L.RA  664. 

1.    Smith  V.  Stevens,  S<  Minn. 
31  NW  56   (holding  that  the  bailee 
prevails  under  a  statute  giving  a  Um 
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sent  to  the  rabordination  of  the  title  retained.'  The 
rights  of  a  mortgagee  are  snbjeet  to  a  lien  ezistii^ 
in  favor  of  a  bailee  at  the  time  the  mortgage  is 
given.'  The  bailee's  lien  also  prevails  over  that  of 
a  sabseqnent  attaching  creditor  of  the  bailor,  sinee 
the  attaching  creditor  is  entitled  to  snbjeet  to  the 
payment  of  his  claim  only  Uie  interest  of  his  debtor 
in  the  property.* 

[i  91]  (8)  Frol«ctloii  of  and  Reconry  of 
Amomit.  Where  there  is  a  l^Uy  subsisting  lien 
the  bailee  may,  if  so  disturbed  in  his  possession  of 
the  property  as  to  threaten  the  loss  of  the  lien,  take 
proper  steps  to  protect  it."  In  the  event  of  sncb 
disturbance  he  may  either  recover  the  property  or 
the  amount  covered  by  the  lien." 


ii  92]  5.  BaddivwT  or  DeUnry  Ovw—^.  Necas- 
rity^(l)  Oe&mL  Upon  the  termination  of  a  bail- 
ment the  identicfd  thing  bailed,*  or  the  product  of, 
or  substitute  for,  that  thing,*  together  with  all  in- 
crements, earnings,  and  gains  which  may  have  ac- 
crued to  it  during  the  period  of  the  bailment,*  must 
be  redelivered,  delivered  over,  or  accounted  for  by 
the  bailee  in  aoeordanee  with  the  eontract,"*  unless 
he  has  a  sufficient  excuse  for  failure  so  to  do,"  or 
unless  the  requirements  as  to  return  of  tiie  chattel 
are  waived.^*  In  ease  of  a  loan  of  ooiporate  stock, 
however,  it  is  not  ordinarily  regarded  as  necessary 
that  the  identical  stock  certi&ate  loaned  be  re- 
turned.** 

Duty  implied  by  law.   It  is  not  essential  in  the 


to  "^ny  person  keeping  any  horses 
at  the  request  of  the  owner  or  law- 
ful possessor  thereor');  Soott  t. 
Delahunt,  65  N.  T.  128. 

a.  Small  T.  Robinson,  69  Me.  42&, 
SI  AmR  299. 

"It  would  be  a  hardship,  also,  to 
one  who  had  parted  with  personal 
property  by  conditional  contract  of 
sale,  and  who  had  taken  the  neces- 
■ary  lesa]  steps  to  protect  the  title 
by  taking  a  written  contract  reaerv- 
ing  title  in  himself,  and  put  the 
world  on  notice  of  that  fact  by  hav- 
ing the  contract  duly  recorded,  to 
have  the  property  subjected  to  the 
debts  of  other  creditors,  who  have 
not  thus  secured  themselves." 
Bauffhman  Automobile  Co.  v.  Ehnan- 
uel.  137  Oa.  3B4,  IS7,  TS  SB  611,  38 
LRANS  97. 

[a]  Vhe  llaa  on  a  vAiole  for  m- 
piUra  furnished  at  the  request  of  the 
owner  or  his  agent.  In  favor  of  the 
mechanic,  etc.,  who  undertakes  the 
work,  notwithstanding  he  may  have 
parted  with  Its  possession,  given  by 
acts  <1909)  c  loO,  Is  subordinate  to 
the  lien  of  the  conditional  seller  of 
the  vehicle,  since  placing  the  vehicle 
In  the  possession  of  the  conditional 
buyer  should  not  be  conslttered  as  a 
consent  In  advance  to  the  subordina- 
tion of  the  title  retained  for  security 
for  the  payment  of  the  purchase 
money,  and  since  the  seller's  Intent, 
If  any,  to  permit  repairs  and  a  con- 
sequent lien  attaching  to  his  Interest 
should  be  manifested  In  the  note  con- 
tract, as  otherwise  notes  containing 
the  reservation  of  title  would  be  de- 
prived of  a  considerable  element  of 
marketability.  Shaw  v,  Webb, 
(Tenn.)  174  SW  27S. 

SL  Montreal  Bank  v.  J.  R  Potts 
Salt,  etc..  Co.,  91  Mich.  842,  61  NW 
890;  Renscher  v.  Klein,  SB  N.  T. 
Super.  446. 

4.  Anheueer-BuBCh  Brewing  Assoc, 
-v.  Daviess  County  Distilling  Co„  49 
8W  641,  20  KyL.  titi. 

[a]  In  Ooonla,  upon  a  levy  on 
property  on  which  a  mechanic  has  a 
lien  for  repairs,  the  mechanic  may. 
Instead  of  foreclOBlng.  arrest  the  pro- 
ceeding by  claim  and,  If  the  attach- 
ing creditor  is  unwilling  to  pay  the 
mechanic's  charges,  the  officer  may 
Bell,  and,  after  paying  htm  a  fair 
value  for  the  work,  pay  the  balance 
to  the  attaching  creditor.  Hurley  v. 
Epps,  69  Ga.  611. 

5.  Cal. — Douglass  v.  McFarland, 
Si  Cal.  6S6,  28  P  687. 

111. — Knapp.  etc..  Co.  V.  McCaffrey, 
178  ni.  107,  S2  NB  898,  C9  AmSR 
290. 

Ind. — Watts  V.  Sweeney,  128  Ind. 
116,  26  NB  680,  22  AmSR  615. 

N.  T. — McFarland  v.  Wheeler,  26 
Wend.  4«7. 

W.  Va. — Burrough  v.  Bay,  64  W. 
Va.  118.  46  SB  871,  102  AmSR  926. 

[a]  All  aotiOB  of  trespass  may  be 
brought  by  the  bailee  against  the 
bailor  for  the  removal  of  goods  sub- 
ject to  a  lien  without  payment  of  the 
amount  due.  Burdlct  t.  Murray,  8 
Vt.  808,  21  AmD  688. 


xm.  mm  dlaUanuii. 
of  Mlaam  see 


[b]    might  to  resort  to  eaTiity. — A 

bailee  in  possession,  where  his  lien 
Is  disputed  and  there  is  danger  that 
he  will  be  deprived  of  possession  by 
the  bailor  or  another  claiming 
through  him,  may  Interpose  the  Juris- 
diction of  equity  to  protect  and  en- 
force his  lien.  Knapp  v.  McCaffrey, 
178  111.  107,  G2  NB  898,  69  AmSR  290. 

e.  Douglass  V.  McFarland.  92  Cbl. 
656,  28  P  887;  White  v.  Hoyt,  7  Daly 
(N.  T.)  232;  Moore  v.  Hitchcock,  4 
Wend.  (N.  T.)  292. 

[a]    Beooregy  txom  trmiMfwee  of 

pgoporty  snbJeoC  to  Ueu  ^Where  the 

bailor  takes  away  a  portion  of  prop- 
erty on  which  the  bailee  has  a  gen- 
eral Hen.  paying  a  portion  of  the 
amount  due,  and  transfers  the  re- 
mainder of  the  property  to  a  third 
person  who  has  notice  that  there  Is 
still  a  balance  due  to  the  bailee,  and 
the  property  Is  delivered  to  the 
transferee  upon  his  promise  to  pay 
that  amount,  the  bailee  may  recover 
the  amount  of  his  lien  from  the 
transferee.  White  v.  Hoyt,  7  Daly 
(N.  T.)  232. 

7.  Jensen  v.  Eagle  Ore  Co.,  47 
Colo.  306,  107  P  259,  31  LRAN8  681, 
19  AnnCaa  S19;  Johnson  v.  Chicago 
Feather  Co.,  172  111.  A.  81;  Hurd  v. 
West.  7  Cow.  (N.  Y.)  768;  Abrahams 
T.  South-western  Railroad  Bank,  1 
8.  C.  441,  7  AmR  88. 

Veoesslty  of  letarm 
Ing  ehayactsrtaUo 
supra  I  3. 

8.  Baglln  v.  Title  Guaranty,  etc., 
Co.,  166  Fed.  856;  Salomon  v.  Stem- 
feld,  2  NTSt  6:  Taylor  v.  Plumer,  3 
M.  &  S.  562,  106  Reprint  721. 

9.  Qeron  v.  Oeron,  15  Ala.  558,  50 
AmD  148;  Hunsaker  v.  Sturgls,  29 
Cal.  142;  Houton  v.  Holllday,  6  I^.  C. 
Ill,  6  AmD  622:  Ollson  v,  Ibu^tn, 
49  Vt.  474. 

XBoreaM  of  animals  see  Animals 
I  20. 

10.  Ala. — Southern  R.  Co.  v.  Jones 
Cotton  Co.,  167  Ala.  676.  62  S  899; 
Prince  v.  Alabama  State  Fair,  106 
Ala.  840.  17  S  449,  88  LRA  716;  Lay 
V.  Lawson,  28  Ala.  877. 

Colo- — Colorado  Mines,  etc..  Tram- 
way Co.  V.  J.  H.  Montgomery  Mach. 
Co.,  49  Colo.  182,  111  P  848. 

Qa. — Columbus  v.  Howard,  6  Oa. 
213. 

Ky.— Ewlng  v.  Gist,  2  B.  Mon.  466. 
La. — Nott  V.  Papet,  16  La,  306. 
Mass. — Whittier  v.  Smith,  11  Mass. 
211. 

Mich. — ^Kearney  v.  Clutton,  101 
Mich.  106.  59  NW  419,  46  AmSR  894. 

Mo. — Arnold  v.  Sedalla  Nat.  Bank, 
100  Mo.  A.  474,  74  SW  1088;  Allgear 
V.  Walsh.  24  Mo.  A.  184. 

Nev. — ^Donlan  v.  Clark,  23  Ksv.  203, 
46  P  L 

N.  J.— Dale  v.  See,  61  N.  J.  L.  378, 
18  A  806,  14  AmSR  688,  6  LRA  683; 
Burgin  V.  Rlggins,  3  N.  J.  L.  283. 

N.  T.— Ouderklrk  v.  Central  Nat. 
Bank,  119  N.  T.  263.  23  NB  876;  Ball 
V.  LIney,  48  N.  T.  6,  S  AmR  511: 
Rogers  v.  Weir,  34  N.  T.  468;  Sneli 
V.  Cornwell,  98  App.  DIv.  136,  87  NTS 
1;  Thorn  V.  Straus,  78  Misc.  139,  137 


NTS  927;  Oleason  v.  Morrison,  20 
Misc.  320;  Plesser  v.  Appel,  118  NTS 
1034;  Suesskind-Schats  Co.  v.  Lorla, 
99  NTS  427;  Holbrook  v.  Wight,  24 
Wend.  169,  85  AmD  607. 

N.  C. — Hanes  v.  Shapiro,  168  N.  C. 
24,  84  SB  33;  Sprinkle  v.  Brimm,  144 
N.  C.  401,  57  8E  148,  18  LRAN8  679. 

N.  D.— State  v.  BickfOrd.  28  N.  D. 
36.  147  NW  407. 

Pa. — Rodgers  v.  Orothe,  68  Pa.  414; 
Lunts  V.  Berry,  35  Pa.  Super.  804; 
Jones  V.  Wands,  1  Fa.  Super.  269,  88 
WklyNC  178, 

Philippine. — D«  los  Santos  v.  Jarra, 
15  Philippine  147. 

Tex. — Cochran  v.  Walker.  (Civ.  A.) 
49  SW  403;  Texas  Standard  Cotton 
Oil  Co.  V.  National  Cotton-Oil  Co.. 
(Civ.  A.)  40  SW  159. 

Wash.— Kahaley  v.  Haley,  15  Wash. 
678,  47  P  23. 

Ont. — Elgin  Loan,  etc.,  Co.  v.  Na- 
tional Trust  Co.,  10  Ont.  L.  41,  6 
OntWR  466. 

[a]  Befoaal  to  MOwmr  where  no 
Hen  exists  will  amount  to  conversion. 
Alton  V.  Taxlcab  Co.,  66  Mlac  191, 
121  NTS  271. 

11.  Ala. — Prince  v.  Alabama  State 
Fair,  106  Ala.  340,  17  S  449,  28  LRA 
716;  Seals  v.  Bdmondaon,  71  Ala.  609: 
Spenoe  v.  Mltebell.  9  Ala.  744. 

Ind.— Underwood  v.  Tathun,  1  Ind. 
276. 

Nebr.— Walter  A.  Wood  Harvester 
Co.  V.  DObry,  59  Nebr.  690,  81  NW 

611. 

N.  H. — Graves  V.  Tlcknor,  6  N.  H. 
637. 

N.  T.— McKlllop  V.  Reich,  76  App. 
Dlv.  834,  78  NTS  485;  Thorn  v. 
Strauss,  78  Misc.  139,  137  NTS  927. 

Tenn. — Roach  v.  Turk,  9  Helsk. 
708,  24  AmR  360. 

Man. — Morris  v.  Armlt.  4  Man.  152. 

"The  obligation  to  redeliver  or  de- 
liver over  the  property  at  the  ter- 
mination of  the  bailment  on  demand 
Is  an  essential  part  of  every  bail- 
ment contract.  If  the  bailee  falls  to 
do  80,  he  is  liable,  unless  he  can  show 
that  his  Inability  arises  without  fault 
on  his  part."  Hanes  v.  Shapiro,  168 
N.  C.  24.  81,  84  SB  88. 

"The  bailee,  when  called  upon  for 
the  article  deposited,  must  deliver  It, 
or  account  for  his  default  by  show- 
ing a  loss  of  It  by  some  violence, 
theft  or  accident."  Mills  v.  Gllbreth, 
47  Me.  320.  326,  74  AmD  487  [quot 
2  Kent  Comm.  687]. 

What  oonatttatM  exeoM  see  Infra 
11  93-96. 

VOBdellvery  as  raising  presnmpttoa 
of  negUgwiioe  see  infra  if  159.  160. 

12.  Colorado  Mines,  etc.,  Tramway 
Co.  V.  J,  H.  Montgomery  Mach.  Co.,  49 
Colo.  132,  111  P  84S;  Municipal  Impr. 
Co.  V.  Uvalde  Asphalt  Co.,  (Tex.  Cfiv. 
A.)  76  SW  448. 

18.  Barclay  v.  Culver,  80  Hun  (N. 
T.>  1.  See  Foadlck  v.  Greene,  27  Oh. 
St.  484.  28  AmR  328  (holding  that, 
where  A  borrowed  shares  of  railroad 
stock  of  B,  to  be  returned  on  demand, 
the  transaction  was  in  the  nature  of 
a  mutuum,  and  that  payment  in  dis- 
charge of  the  loan  could  be  made  by 
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creation  of  the  duty  to  redeliver  that  the  retam 
of  the  goods  be  stipulated  for  in  the  eontract*  but 
the  duty  arises  by  implication  of  law  from  the  very 
nature  of  the  transaction.^* 

Betnm  must  be  nnqnalifled.  The  duty  to  return 
is  absolute,  and  the  bailee  cannot  qualify  it  by 
prescribing  conditions  not  implied  by  law  or  con- 
templated by  the  parties  at  the  making  of  the  eon- 
tract." 

Necessity  of  demand.^"  If  the  bailment  is  for  an 
indefinite  time,  this  is  equivalent  to  a  bailment  on 
demand,  and  as  a  general  rule  no  action  may  be 
brought  by  the  bailor  for  the  conversion  of  the  prop- 


a  return  of  an  equal  number  of  such 
shares,  although  the  company  liad  in 
the  meanwhile  ceased  to  exist  and 
all  its  rights  and  franchisee  had 
been  transferred  to  a  new  company, 
BO  that  Its  stock  was  of  no  value). 

"The  general  rule  is.  as  we  have 
stated,  that  the  owner  of  personal 
property  which  has  been  wrongfully 
converted.  Is  entitled  to  recover  his 
specific  property  or  its  value,  and 
cannot  be  compelled  to  accept  other 
property  of  the  same  kind  and  of 
equal  value,  in  lieu  of  that  which 
was  converted.  The  reason  of  the 
rule  Is  obvious.  The  owner  may  have 
special  reasons  for  desiring  to  re- 
tain that  specific  chattel;  and  there 
may  be  reasons  why  he  attached  a 
peculiar  value  to  It  beyond  the  value 
of  other  chattels  of  a  precisely  simi- 
lar kind.  If  his  desire  in  this  respect 
b«  the  result  of  mere  caprice,  he  is 
entitled  to  be  gratified  in  the  exer- 
cise of  It.  Visible,  tangible  chattels 
may  have  secret  defects  which  no 
vigilance  could  detect.  If  two  visible 
objects  be  apparently  precisely  sim- 
ilar, one  may  have  InOrmitlea  not 
discoverable  on  Inspection,  which 
would  Impair  or  destroy  its  value. 
Hence  the  owner  of  such  chattel  can- 
not be  compelled  to  accept  In  lieu  of 
it  another  which  appears  to  be  pre- 
cisely similar,  and  of  equal  value. 
He  cannot  be  required  to  take  the 
risk  of  secret  defects  in  the  substi- 
tuted article.  Other  considerations, 
also,  affect  the  general  rule.  If  a 
favorite  horse,  a  pet  dog,  or  a  family 
picture  be  converted  by  a  wrongdoer, 
he  could  not  escape  Tesponslbllity  by 
offering  another  horse,  dog,  or  pic> 
ture,  even  of  greater  value.  But  we 
think  the  reason  of  the  rule  ceases 
when  applied  to  stocks.  It  is  impos- 
sible that  any  sane  person  should 
have  centered  his  affections  upon  a 
particular  stock  certifloate.  or  that 
any  violence  could  be  done  to  his 
feelings  by  requiring  him  to  accept 
another  certtllcate  of  precisely  simi- 
lar character,  In  lieu  of  it.  Hie  own 
certificate  was  only  the  evidence  that 
he  owned  an  undivided  Interest  In  the 
capital  and  business  of  the  corpora- 
tion. Another  certificate  of  the  same 
kind,  for  the  same  amount  of  stock, 
would  entitle  him  to  precisely  the 
same  rights  as  the  former  certificate. 
Cach  would  be  a  precise  equivalent 
of  the  other,  and  tt  is  certain  he 
could  suffer  no  pecuniary  loss  by  the 
transaction;  whilst  the  nature  of  the 
property,  or  rather  of  his  interest  in 
It.  forbids  the  idea,  that  It  could  be 
the  object  of  personal  attachment,  or 
have  a  peculiar  value  in  his  estima- 
tion as  contradistinguished  from  any 
other  equal  number  of  shares  In  the 
same  company."  Atkins  v.  Oambte, 
42  Cal.  S6,  100.  10  AmR  282. 

M.  Ky. — Atcherson  v.  Talbot,  5 
Dana  324. 

Mass. — ^Harvey  v.  Unrrv,  ISC 
Mass.  377. 

N.  H.— Graves  v.  TIcknor,  6  N.  H. 
637. 

N.  T.— Lyons  First  Nat.  Bank  v. 
Ocean  Nat  Bank.  60  N.  Y.  278.  19 
AmR  181;  Hyland  v.  Paul,  88  Barb. 


Or. — State  v.  Chew  Muck  Ton,  20 
Or.  216,  26  P  866. 
Fa.— Edward's  App..  108  Pa.  103. 
Tenn. — Colyar  t.  Taylor,  1  Coldw. 

Tex.— Bagley  v.  Brack,  (Civ.  A.) 
164  SW  247,  248   Celt  Cyc]. 

W.  Va.— Coulter  v.  Blatchley,  61  W. 
Va.  163,  41  8E  188. 

"The  duty  of  the  bailee  to  make 
restitution  of  ball  goods  is  one 
which  the  law  imposes,  and  does  not 
depend  upon  the  existence  of  any 
contract."  State  v.  Chew  Muck  Tou, 
20  Or.  215,  218,  26  P  865. 

Bnren  sUpiilatlon  m  dlstingulsh- 
ln|^  zestnze  of  batlment  see  supra 

15.  Dale  v.  See,  61  N.  J.  L.  378, 
3S2,  18  A  306,  14  AmSR  688,  5  LRA 
683  (where  the  court  said:  "Upon  a 
bailment  of  goods  for  work  and  labor 
upon  them,  the  contract  between  the 
parties  arises  Immediately  upon  the 
delivery  of  the  goods  to  the  bailee, 
and  upon  the  completion  of  the  work 
for  which  the  bailment  was  made,  tt 
Is  the  duty  of  the  bailee  to  return 
the  goods  to  the  owner.  He  cannot 
prescribe  the  conditions  under  which 
he  win  perform  that  duty.  Notice  by 
the  bailee,  with  the  return  of  the 
goods,  or  with  his  bill  for  the  work 
done,  qualifying  his  liability  for  de- 
fective workmanship,  are  terms  of  bis 
own  dictation.  His  refusal  to  restore 
the  goods  to  the  owner  except  upon 
those  terms  would  be  wrongful.  And 
although  the  owner  should  accept  his 
goods  with  knowledge  of  the  terms 
proposed,  no  contract  would  arise 
therefrom.  The  transaction  would 
lack  the  consideration  necessary  to 
support  a  contract");  Alton  v.  New 
York  Taxlcab  Co.,  66  Misc.  191,  121 
NTS  271;  Roberta  v.  Tarboro,  41  Tex. 
449. 

IS.  Deanaad  m  ooadltlonpnoedeBt 
to  action  see  Infra  ||  128-181. 

Vrsewnptte&  of  AemaMd  see  Infra 
1  167. 

IT.  Walker  v.  Bement,  (Ind.  A.) 
94  NE  SS9  (holding  that  a  loan  of 
corporate  stock  to  be  returned  on 
demand  obligates  the  borrower  to  re- 
turn it  only  on  demand,  and  the 
right  of  the  lender  to  money  for  the 
stock  does  not  arise  until  a  failure 
to  return  on  demand,  and  that  the 
right  to  money  arises  out  of  the 
breach  of  the  obligation  to  return  on 
demand);  Stevens  v.  Stevens,  132  Mo. 
A.  624,  112  SW  35:  Cohen  v.  Kaback, 
153  NYS  6  (holding  that  an  owner 
of  goods  who  sent  them  to  be  dyed 
could  not,  by  bringing  an  action 
against  the  dyer  before  the  latter  had 
refused  to  deliver  or  return  them, 
preclude  thei  dyer's  right  to  return 
the  goods  80  as  to  avoid  liability  for 
their  value). 

18.  See  infra  I  128. 

19.  Chankallan  v.  Powers,  89  App. 
DIv.  S95.  85  NYS  763. 

Wme  for  retnm  see  infra  i  97.' 
90.    Phelps  V.  Bostwlck,  22  Barb. 
(N.  T.)  314;  Brown  v.  Cook,  9  Johns. 
(N.  Y.)  361. 

31.  U.  S.— U.  S.  V.  Thomas,  15 
Wall.  337,  21  L.  ed.  89. 

Ala. — Abraham  v,  Nunn,  42  Ala.  51. 
Ga. — Smith  v.  Frost,  61  Qa.  336; 


erty  without  first  making  a  demand  for  its  redeliv- 
ery,^^ but  such  demand  is  dispensed  with  by  an 
unauthorized  sale  or  transfer  of  the  property;^"  nor 
is  a  demand  necessary  where  the  bailment  is  for  a 
definite  time  or  until  the  happening  of  a  certain 
event.^"  In  the  case  of  a  loan  for  use  the  bailee  need 
not  return  the  property  until  after  demand 
made.'" 

[$  93]  (2)  Exciuws  for  NmdellTeiy  or  Hit- 
ddivery — (a)  In  General.  It  is  a  sufficient  excuse 
for  nondelivery  or  misdelivery  that  the  property  has 
been  lost  or  destroyed  without  fault  of  the  bailee.*' 
So  a  loss  by  theft  without  n^Ugence  on  the  bailee's 

West,   T.   U.    P.  Charit 


Meln  T. 
170. 

HI.— Russell  V.  Koehler.  66  Til.  459; 
Steele  v.  Buck,  61  111.  343,  14  AmR 
60;  Ford  Motor  Co.  v.  Osburn.  140 
111.  A.  633;  Saunders  v.  Hartsook.  ii 
III.  A.  66. 

Iowa. — Seevere  t.  Gabel,  94  Iowa 
76.  62  NW  669,  58  AmSR  881.  27  LRA 
733;  Irons  V.  Eentner,  51  Iowa  U, 
60  NW  78,  88  AmR  119;  Frauds  v. 
Dubuque,  etc  R-  Co.,  85  loWa  60,  IS 
AmD  769. 

Ky. — Young  v.  Bruces.  5  Litt  3S4. 

La, — Spencer  v.  Cullom.  36  La,  Ann. 
213;  McCranle  v.  Wood,  24  La.  Ann. 
406;  Britton  v.  Aymar,  23  La.  Ann. 
63;  Yale  v.  Oliver,  21  La.  Ann.  454; 
McCuUom  V.  Porter,  17  La.  Ann.  89. 

Md. — Schermer  v.  Neurath.  54  Hd 
491,  39  AmR  397. 

Mo. — McEvers  v.  Steamboat  Sanga- 
mon, 22  Mo.  187. 

N,  Y.— Young  V.  Leary.  135  N,  Y. 
669,  32  NB  607;  Col  dwell -Wilcox  Co. 
V.  Sullivan.  3  App.  Dtv.  359.  18  NTS 
290;  Hayes  v.  Kedxie,  11  Hun  577; 
International  Film  Traders  v.  Sha- 
piro. 160  NYS  96;  Plesser  v.  Appel, 
113  NYS  1034;  Delaware  Bank  v. 
Smith.  1  Edm.  Sel.  Cas.  861. 

Pa.— Zelt  V.  Dunkle,  166  Fa.  863, 
27  A  38;  Jonea  v.  Oilmore,  91  Fa. 
310. 

Tenn.— WaUer  v.  Parker,  6  Coldw. 

476. 

Tex.— Wilkinson  v.  WUIlams,  IS 
Tex,  181;  Direct  Nav.  Co.  v.  David- 
son, 32  Tex.  Civ,  A.  492.  74  SW  790. 

Vt. — Spooner  v.  Mattoon.  40  Tt 
300.   94  AmD  395. 

Va. — Slaughter  v.  Green,  1  Rand 
(22  Va.)  3,  10  AmD  488;  Harris  v. 
Nicholas.  6  Munf.  (19  Ta.)  483. 

Wis. — Stacy  v.  Knickerbocker  Ic* 
Co.,  84  Wis.  614,  54  NW  1091. 

Eng. — Cunningham  v.  Dunn,  S  C  P. 
D.  443;  Taylor  v.  Caldwell.  3  B,  A  a. 
826,  113  EfCL  826,  122  Reprint  309. 
6  ERC  603;  Menetone  v.  Athawea,  3 
Burr.  1692,  97  Reprint  998:  WlUiainf 
V.  Lloyd.  W.  Jones  179,  82  Reprint 
96. 

N.  S,^McKensle  v.  Lewis,  81  N.  S. 
408. 

I   Ont, — McKenna   v.   McNamee,  14 

Ont.  A.  339, 

[a]  "There  mxm  dUferent  re— e» 
given  .  .  .  but  they  all  resolve  them- 
selves into  the  one  that  under  the 
circumstances  the  parties  must  have 
Intended  that  the  bailee  should  be  n 
excused.  Thus,  it  is  said  that  as  Uu 
contract  Is  to  return  a  jtarticular 
specific  thing,  the  parties  must  from 
the  beginning  have  known  that  it 
could  not  be  fulfilled  unless  when 
the  time  arrived  for  such  fulfillment 
the  thing  continued  to  exist,  and 
when  entering  Into  the  contract  most 
have  contemplated  sucb  continued 
existence  as  the  foundation  of  what 
was  to  be  done.  Therefore  such  a 
contract  Is  to  be  construed  as  sob- 
Ject  to  an  implied  condition  that  tbe 
parties  shall  be  excused  in  case  be- 
fore the  breach  the  contract  becomes 
Impossible  from  the  perishing  of  the 
thing  without  the  default  of  the  con- 
tractor." Commercial  Electrical  Sup- 
ply Co,  V.  Missouri  Commn.  Co,  1** 
Mo.  A.  332,  338,  148  SW  996. 


For  lat«r  eaa*^  demopnavto  and  tta»gm  In  the  law  see  oumnlatiTO  Annotations,  same  title.  itateAnd  natrnuBbw. 
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part  IB  Bn£Soient  exeaee  for  nondeUvery.''  Further, 
the  bailee  is  ezeusdd  for  a  failure  to  deliver  by  a 
tender  of  the  property  to  the  bailor  in  aceordanee 
Tith  the  eontract,**  by  a  delivery  to  a  third  persoa 
by  the  direction  of  the  bailor  or  his  agent,'"  or 
1^  a  retention  of  it  nnder  a  valid  lien  for  repairs  or 
storage.'*  But  a  bailee  eannot  excuse  a  failure  to 
return  the  bailment  by  reason  of  a  failure  of  « 
third  person  in  a  eontractual  duty  toward  him,'^  or 
by  the  fact  that  a  third  p«aon  is  in  possession  of  the 
bailment"  Further,  where  the  bailee  is  required 
to  keep  the  article  bailed  in  repair,  he  is  not  ex- 
cused from  a  failure  to  return  it  by  its  breakag^e.^' 

Illegality  of  bailnunt  The  bailee  cannot  justify 
his  refusal  on  the  ground  that  the  bailment  is  ille- 
gal.'** Although  the  bailor  may  have  had  no  legal 
authority  to  make  it,'^  and  even  thongh  it  were  made 
for  the  purpose  of  fraudulently  secreting  the  goods 
from  the  bailor's  creditors,  yet  the  bailee  is  bonnd 
to  restore  at  the  demand  of  his  bailor,  and  will  not 
be  permitted  to  set  up  the  illegality  of  the  bailment 
as  an  excuse  for  his  own  default.'^ 

[$  94]  (b)  Olaims  of  Third  Poraona.  The  right 
of  the  bailee  to  assert  the  claim  of  a  third  person 
as  a  defense  in  the  case  of  his  failure  to  redeliver 
the  bailment  to  the  bailor  has  already  been  consid- 
ered in  connection  with  the  estoppel  of  the  bailee 
to  deny  the  bailor's  title."  Where  a  third  person 
claims  the  goods  bailed,  the  bailee  is  entitled  to 
refuse  to  deliver  them  to  his  bailor  until  he  can  in 
good  faith  investigate  the  facts  as  to  the  real 
ownership;"  and  he  may  properly  retain  the  prop- 
erty for  a  brief  period  for  that  purpose."  Where 
a  bailee  is  so  embarrassed  by  conflicting  claims  of 
ownership  of  the  bailment  that  he  cannot  safely,  or 
properly,  deliver  the  property  to  his  bailor,  he 

SS,  Me.— Mills  T.  Ollbreth,  47  Me. 
S20,  74  AtnD  487. 

N.  T.— Campbell  v.  KJeIn,  62  Mlac. 
123,  101  NYS  677;  Schmidt  T.  Blood, 
9  Wend.  tU.  24  AmD  143. 

Pa. — ^Woodruff  v.  Painter,  150  Pa. 
•1,  24  A  621,  30  AmSR  786,  16  LRA 
461. 

Tenn. — Kelton  v.  Taylor.  11  Lea 
264,  47  AmR  284. 

Tex. — Staley  v.  Colony  Union  Gin 
Co.,  (Civ.  A.)  168  SW  S81. 

UaMUtr  of  bailee  for  nurtnal  bene- 
m  for  Ion      tlMft  see  supra  I  61. 

Xd«Ulttr  vfcexa  MIlM—t  for  sole 
b«uM  of  iMllor  soe  supra  I  66. 

as.  Cutter-Tower  Co,  v.  Clements, 
6  Oa.  A.  291.  6S  SB  68. 

84.  Stearns  v.  Farrand,  29  Misc. 
292,  <0  NYS  601. 

SS.  Metxger  v.  Franklin  Bank,  119 
Ind.  859,  21  NH  973;  Brant  v.  Mc- 
Mahon,  56  Mich.  498,  23  NW  187. 

as.  Martin  v.  Houck  Music  Co..  79 
Ark.  95.  94  8W  932;  Leavy  v.  Kln- 
sella,  39  Conn.  60.  But  see  Caldwell 
V.  Auto  Sales,  etc.,  Co.,  (Tex.  Civ.  A.) 
168  SW  1080  (boldlng  that,  where 
plaintiff  who  repaired  an  automobile 
demanded  a  greater  price  than  that 
agreed  upon.  Withholding  possesBlon 
until  he  could  compel  the  payment 
of  Buch  price,  his  possession  was  un- 
lawful). 

UatOBM  of  Ura  see  supra  SI  78- 
80. 

97.  Gulf  Reflntng  Co.  v.  Pagach, 
<Tex.  Civ.  A.)  146  SW  719  (holding 
that.  In  an  action  for  unreasonable 
delay  In  unloading  an  oil  car,  the  fail- 
ure of  a  third  person  to  furnish  to 
defendants  the  storage  tank  con- 
tracted for  could  not  be  relied  on  to 
excuse  liability  for  the  delay). 

28.  Reinhart  v,  Buoher,  21  Pa. 
IHst.  16C. 

n.  Pacific  Bridge  Co.  t.  Riverside 
Kook  Co.,  70  Or.  SI7,  141  P  761  (hold- 


may  be  entitled  to  relieve  himself  from  responsi- 
bility by  a  suit  in  eqni^  in  the  nature  of  a  bill 
of  interpleader.**  So,  if  unwilling  to  undertake  the 
onus  of  proving  a  paramount  title  in  the  claimant, 
the  bailee  may  retain  possessiim  for  the  bailor  and 
may  await  an  action  by  the  claimant  in  which  he 
must  stand  or  fall  by  the  bailor's  title.*^  When  such 
an  action  has  been  brought,  the  bailee  may  give  the 
baUor  notice  thereof,  and  may  reqtiire  him  to  de- 
fend;** and  judgment  against  the  bailee,  whether 
the  bailor  appeara  or  refuses  to  defend  after  notice 
of  suit,  will  be  a  su£Qeient  excuse  if  the  property  is 
subsequently  demanded  by  the  bailor.^'  On  the 
other  hand,  if  the  bailee,  after  notice  of  the  claim  of 
a  third  person,  delivers  the  property  to  the  bailor, 
be  acts  at  his  peril,^**  as  he  does  also  where  he  under- 
takes to  decide  between  conflicting  claimants  neither 
of  whom  is  his  bailor.^^ 

Indemnity.  It  has  been  held  that  the  bailee  can- 
not justify  delay  in  redelivery  where  a  satisfactory 
indemnity  bond  is  actually  tendered  by  the  bailor.** 
But  it  hardly  seems  consonant  with  the  duty  of 
the  bailee  to  either  party  that  he  should  be  permit- 
ted to  demand  indemnity  as  a  condition  precedent 
to  delivery.  If  a  party  has  a  right  to  the  goods  at 
all,  he  has  a  right  to  their  delivery  unhampered  by 
conditions,  and  a  bailee  can  hardly  justify  a  refns^ 
because  indemnity  has  not  been  given  htm.** 

(c)  DeUveiy  nnder  Process  of  Law.  As 
has  already  been  noted,  the  bailee  is  not  estopped  to 
deny  his  bailor's  title  where  the  bailment  has  been 
taken  from  him  nnder  legal  process;**  and  it  may  be 
stated,  as  a  general  rule,  that  the  bailee  is  excused 
from  returning  the  subject  matter  of  the  bailment 
where  the  goods  are  taken  from  him  by  authority  of 
law  exercised  through  regular  and  valid  proceed- 

oeipt  of  order  from  bailor. — ^A  bailee 
declining  to  deliver  to  a  person  claim- 
ing to  be  the  owner  until  he  has  re- 
ceived an  order  to  deliver  them  from 
the  bailor  is  not  guilty  of  a  conver- 
sion.   Freeman  v.  Perry,  25  Tex.  611. 

[b]  Trial  of  ngb.%  of  propertr. — 
A  bailee  Is  not  authoriied  to  surren- 
der property  to  a  third  person  with- 
out the  bailor's  authority,  merely  be- 
cause, in  a  trial  of  right  of  property 
between  the  bailor  and  such  person. 
It  is  proved  that  the  property  bailed 
belongs  to  the  latter.  Folti  v.  Stev- 
ens. 64  111.  180. 

•S.  Powell  V.  Robinsm,  76  Ala. 
42S.  See  also  Bliven  v.  Hudson  R. 
Co.,  86  Barb.  188  faff  86  N.  T.  403,  2 
Tranecr.  A.  179]  (where  it  was  held 
that  the  bailee  was  not  bound  to 
litigate).  But  see  Ball  v.  Ltney,  48 
N.  T.  «,  8  AmR  511  (where  it  Is  held 
that  he  has  no  right  to  call  upon  the 
bailor  to  litigate  the  adverse  claim). 

[a]  Bnrresdar  of  possosslon  nndar 
a  Judgment  by  deAalt,  In  a  suit 
where  the  bailee  falls  to  give  his 
bailor  statutory  notice  to  defend,  will 
render  him  liable  for  the  goods  un- 
less he  has  delivered  them  to  the  real 
owner.  Powell  v.  Roblnaon,  7<  Ala. 
423. 

88.  Powell  V.  Robinson,  76  Ala. 
423;  Cook  v.  Holt,  48  N.  T.  276. 

40.  Nanson  v.  Jacob,  98  Mo.  831, 
8  SW  S46,  8  AmSR  681. 

41.  Freeman  v.  Perry,  26  Tex.  611 
(where  the  bailor,  after  the  bailment, 
sold  the  property,  and  two  persons 
claimed  it  as  purchasers,  the  bailee 
detaining  the  property  from  one  of 
them  on  the  ground  that  the  other 
was  entitled  thereto). 

48.  Ball  V.  Llney,  48  N.  T.  6,  8 
AmR  511. 

48.   Banfleld  v.  Haeger,  46  N.  T. 
Super.  428. 
44.   See  supra  i  88. 


ing  that,  where  a  steam  shovel  was 
leased,  with  a  provision  for  damages 
for  delay  in  Its  return,  and  was 
broken  upon  the  last  day  of  the  term, 
the  bailee  was  liable  for  damages  for 
delay  necessary  for  the  purpose  of 
making  repairs). 

30.  Pepper  v.  James,  7  Ga.  A.  618, 
67  SE  218. 

31.  English  V.  McNair,  34  Ala.  40. 
38.    Pepper  v.  James,  7  Ga.  A.  618, 

67  SE  218;  AUgear  v.  Walsh,  24  Mo. 
A.  134. 

33.    See  supra  IS  37-41. 
84.   Ala. — Butler  v.  Jones.  80  Ala. 
486.  2  8  300. 

N.  T.— Ball  V.  Liney,  48  N.  Y.  6, 
3  AmR  511;  McBntee  v.  New  Jersey 
Steamboat  Co^46  N.  T.  34.  8  AmR 
28:  Rogers  v.  Weir,  34  N.  T.  463;  Car- 
roll V.  Mix.  61  Barb.  212;  Willner  v. 
Morrell,  40  N.  Y.  Super.  222;  Tuttle 
V.  Qladdlng,  2  K.  D.  Smith  167;  Dun- 
lap  V.  Hunting,  2  Den.  643,  48  AmD 
763;  Mount  v.  Derick,  6  Hill  465;  Hol- 
brook  v.  Wight,  24  Wend.  169,  36 
AmD  607. 

N.  C— Dowd  V.  Wadworth,  18  N.  C 
130.  18  AmD  567. 

S.  C— Beckley  v.  Howard,  4  S.  C. 
L.  94. 

Eng. — Hollins  v.  Fowler,  L.  R.  7 
H.  L.  757,  2  ERC  410;  Alexander  v. 
Southey,  6  B.  &  Aid.  247,  7  ECL.  141. 
106  Reprint  1183;  leaack  v.  Clark,  2 
Bulstr.  306,  80  Reprint  1143;  Oreen 
V.  Dunn,  3  Campb.  216  note;  Solomons 
V.  Dawe&  1  Els  p.  83;  Vaugban  v. 
Watt,  6  H.  *  W.  4B2,  151  Reprint 
606. 

86.  Ball  V.  Liney,  48  N.  Y.  6,  8 
AmR  611. 

36.  Bights  Of  bane*  to  Interplead- 
er see  Interpleader  [23  Cyc  12]. 

37.  Powell  V.  Robinson,  76  Ala. 
423:  Wilson  V.  Anderton,  1  B.  &  Ad. 
460,  20  ECL  666,  109  Reprint  855. 

[a]   MBsai  to  «ailw  vortU 
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[§§  95-96 


inga.**  But  a  seizure  under  process,  in  order  to  ex- 
onerate the  bailee,  must  be  such  as  is  set  in  motion 
directly  against  the  bailor  in  a  suit  to  which  the 
latter  is  a  party."  If  the  bailee  permits  the  goods 
in  his  hands  to  be  attached  or  levied  on  as  the  prop- 
erty of  a  third  person,  delivery  under  raeh  process 
will  alFord  him  no  protection.*^ 

ProceM  must  be  nlid.  Where  property  in  the 
custody  of  a  bailee  for  hire  is  demanded  by  a  third 
persouj  under  eolor  of  process,  it  is  the  duty  of  the 
bailee  to  ascertain  whether  the  process  is  such  as 
requires  him  to  surrender  the  property,"  although 
a  writ  which  is  not  -void  upon  its  face  will  protect 
him.*"  So  the  bulee  is  liable  where  he  surrenders 
the  property  to  an  officer  who  does  not  hold  a  proper 
warrant,"**  as,  for  example,  where  it  does  not  describe 
the  property  seised."'  Where  the  warrant  is  not 
such  as  requires  a  surrender  of  tiie  property,  the 
bailee  should  offer  such  reustance  to  its  taking,  and 
should  adopt  such  methods  for  reclaiming  it,  if 
taken,  as  a  prudent  and  intelligent  man  wonld  if  it 
was  demanded  and  taken  under  a  claim  of  r^t, 
without  legal  process.'*  The  bailee  is  not,  however, 
bound  to  litigate  for  his  bailor  the  question  whether 
the  judgment  or  dechuon  of  the  tribunal  under 


which  the  seizure  is  made  is  correct  in  law  or  in 
fact,"*  nor  whether  the  statute,  by  virtue  of  which  a 
writ  is  issued,  is  constitutional.**  Failure  to  deliver 
property  exempt  from  seizure,  it  has  been  held,  is 
not  excused  by  the  faet  that  it  has  been  seised  under 
legal  process." 

-  Dstr  of  MiM  to  notUy  bailor.  Even  where  the 
property  is  taken  from  the  custody  of  the  bailee  by 
a  valid  l^pal  process,  he  roust  give  notice  thereof  to 
the  bailor  within  a  reasonable  time  or  he  will  be 
li^le  for  a  conversioD.*'  Altfaouf;^,  where  the  bailor 
has  timely  knowledge  that  his  property  has  been 
seised  under  l^al  process,  a  f<ninal  notice  thereof 
by  the  bailee  is  not  necessary.*^ 

Wban  ballM  Iim  pwtsd  wtth  ponsMtoa.  After 
the  bailee  has  n^Iigmtly  allowed  the  property  to 
pass  into  the  han^  of  treqwssers  or  persons  who 
have  no  right  to  it,  a  smsnre  under  legal  proeess  a 
not  sufficient  as  an  excuse." 

[$96]  b.  MauMT  of  B«deUnry^(l)  In  OsunL 
Where  the  manner  of  redelivery  or  of  delivery  over 
is  specified,  the  bailee  must  comply  strictly  there- 
with, or  be  liaMe  in  the  event  of  any  loss;"*  but 
where  the  ecmtract  is  silent  on  the  question  of  re- 
delivery, tiie  bailee's  obligation  is  generally  regulated 


4B.  Ala.— Riddle  v.  BUir,  148  Ala. 
461.  42  8  560. 

Colo. — Jenaen  t.  Ba«le  Ore  Co.,  47 
Colo.  306,  107  P  ZE9,  »  LRANS  681, 
19  AnnCas  519. 

Ky — Plte  v.  Briedenback.  105  8W 
1182.  32  KyL.  400. 

Nebr. — Walter  A.  Wood  Harvester 
Co.  V.  Dobry,  59  Nebr.  590.  81  NW  611. 

N.  T. — Bliven  v.  Hudson  River  R. 
Co.,  36  N.  T.  403.  2  Transcr.  A.  179 
Caff  35  Barb.  1881;  Scranton  v.  Farm- 
ers', etc..  Bank.  24  N.  Y.  424;  Qlass  v. 
Hauser,  40  Misc.  661,  83  NTS  177; 
Stamford  Steamboat  Co.  v.  Olbbons, 
9  Wend.  S2T:  Edson  v.  Weston,  T  Cow. 
278. 

Vt. — Burton  v.  Wilkinson,  18  Vt. 
186.  46  AmD  145. 

max. — Ross  v.  EMwards,  73  L.  T. 
Rep.  14.  8.  100. 

''It  Is  no  doubt  true,  as  a  seneral 
rule,  that  a  bailee  of  property  can- 
not set  up  against  hts  bailor,  that  a 
third  person  has  a  better  title  to  the 
property,  and  compel  the  latter  to 
litigate  the  question  of  ownership. 
But  It  is  also  true  that  if  goods  are 
taken  from  the  bailee  by  the  author- 
ity of  the  law,  exercised  through 
regular  and  valid  proceedings,  it  will 
be  a  defense  to  an  action  by  the 
bailor.  The  bailee  must  assure  him- 
self, and  show  the  court,  that  the  pro- 
ceedings are  regular  and  valid,  but 
he  is  not  bound  to  litigate  for  his 
bailor,  or  to  show  that  the  Judgment 
or  decision  of  the  tribunal  issuing 
the  process,  or  seizing  the  goods,  was 
correct  In  law  or  in  fact."  Bliven  t. 
Hudson  River  R.  Co.,  86  Barb.  188, 
191  taff  86  N.  T.  408,  2  Tranacr.  A. 
179]. 

[a1  Salinr*  of  proper^  nader  void 
attaohmast  Issuea  at  the  instance  of 
the  bailee  la  not  a  defense  to  an  ac- 
tion by  the  bailor  for  failure  or  re- 
fusal to  redeliver.  Walter  A.  Wood 
Harvester  Co.  v.  Dorby,  69  Nebr,  590. 
81  NW  611. 

46.  Edwards  v.  White  Line  Trans- 
It  Co.,  104  Mass.  159.  6  AmR  213  [crlt 
Stiles  V-  Davis,  12  Black  (U.  S.)  101, 

17  L.  ed.  33.  which  decided  that  a 
failure  to  deliver  goods  with  no  de- 
nial of  the  bailor's  right,  but  merely 
for  the  reason  that  It  was  detained 
under  legal  proceBs,  was  not  a  con- 
version of  the  property! ;  Bliven  v. 
Hudson  River  R.  Co..  35  Barb.  188 
raff  36  N.  Y.  403,  2  Transcr.  A.  179]; 
Barnard  v.  Kobbe,  3  Daly  35,  373  [aff 
64  N.  Y.  6161;  Burton  v.  Wilkinson, 

18  VL  186,  41  AmD  14S. 


47*  MacDonnell  v.  Buffalo  Loan, 
etc.,  Co.,  19$  N.  Y.  92.  85  NB  801  [aff 
119  App,  Dlv,  245,  104  NY8  625]: 
Ball  V.  Llney,  48  N.  Y.  6,  8  AmR  511: 
Rogers  v.  Weir.  34  N.  Y.  463;  Barnard 
V.  Kobbe,  8  Daly  (N.  Y.)  86;  Kelly 
V.  Patchell,  6  W.  Va.  686. 

[a]  Wlisr*  SMBt  of  u  undl*- 
closad  priaolpal  deposits  money  with 
a  bailee,  the  latter  is  liable  to  the 
principal  for  Its  payment  under  a 
process  against  the  agent,  where  such 

Rayment  is  made  by  the  bailee  after 
Is  discovery  of  the  real  owner  of 
the  money.  Hardy  v.  Hunt.  11  Cal. 
348.  70  AmD  787, 

48.  Morris  Storage,  etc,  Co.  v. 
Wilkes,  1  Oa.  A.  TSl,  68  8E  282;  Ed- 
wards V.  White  Line  Transit  Co.,  104 
Mass.  159.  6  AmR  213;  Roberts  v. 
Stuyvesant  Safe  Deposit  Co.,  128  N. 
Y.  57.  25  NE  294,  20  AmSR  718,  9 
LRA  438;  Welles  v.  Thornton,  45 
Barb.  (N.  Y.)  890;  Bliven  v.  Hudson 
River  R.  Co.,  35  Barb.  188  fatt  36  N. 
Y.  403,  2  Transcr.  A.  1791;  Barnard  v. 
Kobbe,  3  Daly  (N.  Y.)  35. 

49.  McAllster  v.  Chicago,  etc,  R. 
Co..  74  Mo.  351. 

60.  Stephens  v.  Vaughan,  4  J.  J. 
Marsh.  (Ky.)  206,  20  AmD  816. 

61.  Roberts  v.  Stuyvesant  Safe- 
Deposit  Co.,  123  N.  Y.  57.  25  NB  294. 
20  AmSR  718,  9  LRA  488. 

68.  Morris  Storage,  etc.,  Co.  v. 
Wilkes,  1  Oa.  A.  761,  M  SB  282;  Rob- 
erts v.  Stuyvesant  Safe-Deposit  Co., 
123  N.  Y.  67,  26  NB  294,  20  AmSR 
718,  9  LRA  488;  Bliven  v.  Hudson 
River  R.  Co..  35  Barb.  188  [aff  36  N. 
Y.  403,  2  Transcr.  A.  1791. 

63.  Bliven  v.  Hudson  River  R.  Co.. 

35  Barb.  188  [aff  36  N.  Y.  403,  2 
Transcr.  A.  1791. 

64.  McAllster  v.  Chicago,  etc.,  R. 
Co..  74  Mo.  351. 

68.  Kiff  V.  Old  Colony,  etc.,  R.  Co., 
117  Mass.  591.  19  AmR  429. 

66.  Ohio.  etc..  R.  Co.  v.  Yohe,  51 
Ind.  181,  19  AmR  727;  Furman  v. 
Chicago,  etc.,  R.  Co..  81  Iowa  540,  46 
NW  1049;  MacDonnell  v.  Buffalo 
Loan.  etc..  Co..  193  N.  T.  92.  85  NE 
801  [aff  119  App.  Div.  245,  104  NYS 
625];  Bliven  v.  Hudson  River  R.  Co., 

36  N.  Y.  403.  2  Transcr.  A.  179: 
Scrantom  Parmsrs*,  etc..  Bank,  24 
N.  T.  424,  427  (where  the  court  said: 
"It  is  doubtful  whether  the  bailee 
has  a  right  to  yield  to  regular  legal 

ftroceedlnga  without  defending,  or  at 
east  notifying  the  bailor  of  such 

Srocwedlngr');  Glass  v,  Hauser,  40 
[lec.  6S1,  88  NYS  1T7. 


67.  Furman  v.  Chicago,  etc,  R. 
Co.,  81  Iowa  640.  46  NW  1949:  Hac- 
Veagh  V.  Atchison,  etc..  R-  Co..  %  N. 
M.  206,  5  P  457;  Baltimore,  etc.,  R. 
Co.  V.  Davis.  20  WklyNC  (Pa.)  614. 
See  also  Robinson  v.  Memphis,  etc, 
R.  Co.,  16  Fed.  57  (where  the  court 
said  that  nothing  less  than  a  full 
showing  of  actual  knowledge  quite 
as  nearly  as  would  have  resulted 
from  proper  notice  by  the  bailee 
would  be  sufllclent). 

68.  Roberts  v.  Stuyvesant  Safe- 
Deposit  Co.,  123  N.  Y.  67.  25  NE  294, 
20  AmSR  718.  9  LRA  438. 

Oe.  Ala. — Southern  R.  Co.  v.  Jones 
Cotton  Co.,  167  Ala.  675,  62  S 
899. 

Iowa.—- UcOlnn  v.  Butler,  SI  lowm 
160. 

Md. — Clagett  V.  Speaks,  4  Harr.  * 

M.  162. 

Pa. — ^Porsrtbe  v.  Walke^  S  Fa.  14t; 
Lunu    V.    Berry,    H    Pa.  Super. 

204. 

Wis. — Graves  v.  Smith,  14  Wis.  B. 
SO  AmD  762. 

Ont. — Grant  v.  Armour.  26  Ont.  7. 

[a]  Whsv*  »  ballM  f onowa  tfca  «a- 
prMW  dlniotlOBs  of  bis  bailor  and  de- 
livers the  property  bailed  to  tbe  per- 
son to  whom,  or  at  tbe  place  whers^ 
he  has  been  ordered,  he  has  done  all 
that  can  be  required  of  him.  In  eltber 
law  or  ethics.  Steams  v.  Farrand. 
29  Misc.  292.  60  NYS  SOL 

[b]  aallM%  4x«r  la  lerferaieil  «r 
Mtan  «f  melflo  tuar*  and  the  bailor 
may  not  demand  th«  value  of  the 
thing  In  money  as  stated  In  tbe  can- 
tract,  no  violation  of  doty  by  the 
bailee  being  shown.  Drew  King, 
76  N.  H.  184,  80  A  642. 

[c]  DlsUnotlon  bstWMn  Mtmr 
and  agresmsnt  for  dsUvsrj., — ^tJnder 
an  agreement  subsequent  to  tbe 
original  contract  of  bailment,  by 
which  delivery  Is  to  be  made  at  a 
different  place  than  that  originally 
provided  and  the  bailor  Is  to  obtafa 
possession  by  calling  on  the  bailee 
for  the  key  to  the  place  of  storage, 
thire  Is  no  delivery  until  tbe  key  Is 
called  for.  Municipal  Imnr.  Co.  t. 
Uvalde  Asphalt  Co.,  (Tax.  Civ.  A.)  T< 
SW  448. 

[d]  BaUvSCT  aatr  oa  wiittea  ov> 
Asr,— Where  the  bailor  Instraeta  tbt 
bailee  not  to  deliver  to  any  person 

except  upon  the  bailor's  written  or- 
der, a  delivery  made  without  socb 
order  to  the  bailor's  wife  la  not  sufll- 
clent. Kowlng  V.  Manly.  49  N.  T. 
192,  10  AmR  S4I. 


For  latMF  Miee,  devalovnwate  and  obaaffM  In  the  law  see  cumulative  Annotations,  same  title,  pa^e  and  note  number. 
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by  the  cuBtom  and  usage  of  buBineas  at  the  place 
where  the  hailment  is  made,  sneh  enstom  and  xuag» 
being  adopted  into  the  contract.** 

[i  97]  (2)  Time.  Where  the  time  of  redeliveiy 
is  not  fixed  by  ^;reement  or  by  the  nature  of  the 
object  to  be  aecompHshed,  redelivery  must  be  made 
vithin  a  reasonable  time  after  demand,  the  question 
of  what  time  is  reasonable  being  determined  by  the 
eirenmstanees  of  each  partieiuar  ease.*^  Where 
the  time  is  fixed,  the  bailee  mnst  retnm  the  article 
at  the  time  stipulated.**  A  mere  delay  in  delivery 
doM  not  amount  to  a  ronvNaion  where  it  is  not  will- 
ful nor  under  sneh  cireomstuieeB  as  to  amount  to  a 
denial  of  ownership  or  rurht  to  poaaeBsion.*' 

[4  08]  (8)  Place  of.  BedeliveTy  should  foe  made 
at  the  place  expressly  or  inqiliedly  appointed  by  the 
bailor.**  The  civil-law  rule  which  allowed  the  baileCf 
in  case  no  place  was  agreed  on,  to  restore  the  prop- 
erty to  the  plaee  from  which  he  took  it,  has  not 


been  adopted  in  the  United  States.**  So  in  the  ab- 
sence of  a  contract  aa  to  the  place  to  which  tiie 
bailment  is  to  be  returned,  it  has  been  held  that 
where  the  parties  are  all  resident  in  the  same  city, 
the  bailment  should  be  returned  to  the  tesidenoe  of 
the  bailor.**  A  failure  to  deliver  the  bailment  at 
the  place  eidled  for  by  the  contract  will  not,  how- 
ever, amount  to  a  eonverdon  where  the  property  is 
left  in  the  possession,  and  under  the  dominion  and 
control,  of  the  bailor.*' 

99]  (4)  To  Whom  Hade— (a)  In  OoioraL 
The  delivoy  or  accounting  in  all  eases  must  be 
made  to  the  person  entitled  thereto;**  misdelivery, 
whether  intentional  or  otherwise,  is  equivalent  to 
n<mdelivery  to  the  proper  person,  and  is  therefore  a 
convenuon.**  And  the  degree  of  diligence  which  is 
exacted  of  each  of  the  several  classes  of  bailees,  in 
respect  to  the  care  of  the  thing  bailed,  has  ordinarily 
no  application  to  the  liabili^  of  the  bailee  in  re- 


60.  Batesvllle  Oin  Co.  v.  Whltten, 
96  Miss.  210.  50  S  695;  Whiteside  v. 
Adams  Bxpress  Co.,  89  Nebr.  430,  43S, 
131  NW  968  [cit  Cyc];  Gleason  v. 
Morrison,  20  Misc.  320.  45  NTS  684 
[aff  20  MlBC.  4.  44  NY8  609  and  clt 
Story  Bailm.  S  S84]. 

ei.  Ala. — Lav  v.  Lawson.  23  Ala. 
877;  Spenc«  v.  Hltchetl,  »  Ala.  744. 

Cal. — Bkldmore  v.  Taylor,  39  Cal. 
619. 

Ind. — ^Underwood  v.  Tathatn,  1  Ind. 
876. 

Ky, — Green  v.  HoUingsworth.  6 
Dana  173,  30  AmD  680. 

N.  Y.— Wilson  V.  Press  Pub.  Co.,  14 
Misc.  514,  36  NTS  12;  Rutgers  v. 
Lucet,  2  Johns.  Caa.  92, 

Tenn. — Cobb  v.  Wallace,  6  Coldw. 
SS9.  98  AmD  435. 

VMMsUr  'w  dnuuui  see  aupra  S 
92. 

62.  Green  t.  Bolllncaworth,  S 
Dana  (Ky.)  ITS,  SO  AmDeSO;  Barber 
V.  Anderson.  17  S.  C.  L.  358. 

[a]  wiL«r«  foods  at*  balled  for  a 

nMolflo  time,  tne  bailee  must  return 
them  when  that  time  has  expired  un- 
less there  Is  some  agreement  Co  the 
contrary.  Barber  v.  Anderson,  17  8. 
C.  L..  358;  Clapp  v.  Nelson,  12  Tex. 
370.  62  AmD  530. 

[b]  Wlienever  called  for. — Where 
one  receives  a  chattel  from  another, 
under  a  stipulation  in  writing  that 
he  will  return  It  "whenever  called 
for.   In  good   repair,  free  from  ex- 

Sense."  he  must  deliver  It  on  demand, 
pence  v.  Mitchell,  9  Ala.  744. 

[c]  U  proper^  U  loaned  to  en- 
«U»  Um  baUee  to  SlMff*  It  to  a  third 
party  for  a  loan  of  money,  the  bailor 
may  not  maintain  trover  for  the 
property  before  the  maturity  of  the 
loan  which  It  wan  transferred  to  se- 
cure.   Savage  v.  Smyths,  48  Ga.  562, 

63.  Cohen  v.  Kaback^  153  NTS  5. 

[al  BallM  Is  enMtlsd  to  reason- 
aide  AtHMj  in  dellvetT, — Dutton  v. 
Shaw,  (Hiss.)  38  S  638;  Smith  v. 
Texas,  etc..  R.  Co.,  (Tex.  Civ,  A.)  127 
SW  866. 

64.  Cumberland  Tel.,  etc..  C^o.  v. 
Taylor,  44  Ind.  A.  27.  88  NB  631; 
Esmay  v.  Panning,  9  Barb.  <N.  Y.) 
176,  6  HowPr  228;  Relnbart  V.  Bneher: 
21  Pa.  Dl8t.  156. 

[a]  Tlia  tiaUee  ahonld  asoortalu 
from  the  bailor  the  place  where  he 
will  receive  the  article  balled.  White 
V.  Perley.  15  Me.  470. 

65.  Esmay  v.  Fanning,  9  Barb. 
(R  Y.)  176,  5  HowPr  228;  Relnhart 
V.  Bneher.  21  Pa.  Dist.  166.  157 
[quot  Story  Bailm.  Si  2.  261,  to  the 
fltfect  that  while  In  some  foreign 
countries  the  rule  Is  that  the  goods 
balled  are  to  be  returned  to  what  was 
the  residence  of  the  bailor  at  the  time 
of  the  bailment,  unless  the  new  resi- 
dence of  tba  bailor  Is  near  at  band, 
no  such  rule  prevails  under  the  oow- 
mon  law,  but  the  decision  is  left  to 


be  made  on  the  particular  circum- 
stances of  each  case  as  it  shall  ar- 
rlsej. 

69.  Esmay  v.  Fanning,  9  Barb. 
(N.  Y.)  176,  5  HowPr  228. 

67.  Direct  Nav.  Co.  v.  Davidson, 
32  Tex.  Civ.  A.  492,  74  SW  790. 

68.  AIa.~R1ddle  v.  Blair,  148  Ala. 
461.  42  S  560;  Benje  v.  Creagh,  21  Ala. 
151. 

Ark. — Estes  v.  Boothe,  20  Ark.  688. 
Cal. — ^Brlggs  v.  Haycock,  63  Cal. 
343. 

Del. — Vaughan  v.  Webster,  6  Del. 

256. 

Ga. — Darling  v.  Purdom,  14  Ga.  A. 
697,  81  SE  800. 

Ind.— Hill  V.  Haverstlck,  17  Ind. 
617:  Coffln  v.  Anderson,  4  ffiackf.  396. 

Md. — Buel  V.  Pumphrey,  2  Md.  261. 
66  AmD  714:  HopRJns  T.  Stump,  2 
Harr.  ft  J.  SOI. 

Mass. — Hall  v.  Boston,  etc.,  R. 
Corp.,  14  Allen  439,  92  AmD  783. 

Mich, — Hubbell  v.  Blandy.  87  Micb. 
209,  49  NW  502.  24  AmSR  164;  Don- 
Hn^  V.  McQuade,  51  Mich.  276,  28  NW 

Mo. — LoefTel  v.  Pohlman,  47  Mo.  A. 
574;  Allgear  v.  Walsh,  24  Mo.  A.  134. 

Nebr. — Walter  A.  Wood  Harvester 
Co.  V.  Dobry,  59  Nebr.  590,  81  NW 
611. 

N.  H.— Hyde  v.  Noble,  13  N.  H  494. 
38  AmD  608. 

N.  T.— Scovlll  V.  Griffith,  12  N.  Y. 
509;  Coykendall  v.  Eaton,  56  Barb. 
188.  37  HowPr  438;  Carroll  v.  Mix. 
51  Barb.  212;  Esmay  v.  Fanning,  9 
Barb.  176,  6  HowPr  228;  Gregory  v. 
Flchtner,  14  NTS  891  (rev  18  NYS 
593];  Hawkins  v.  HofTman,  6  Hill 
586,  41  AmD  767;  Packard  v.  Oetman. 
4  Wend.  613,  21  AmD  166;  Lookwood 
V.  Bull,  1  Cow.  S22,  IS  AmD  639. 

N.  C.— Setzar  v.  Butler,  27  N.  C. 
212. 

S.  C. — ^Barber  v.  Anderson,  17  S.  C. 
L.  358. 

Tex.— Nelson  v.  King,  25  Tex.  655; 
Toung  v.  Lewis,  9  Tex.  73. 

Vt,— Doharty  v.  Madgett,  6S  Vt 
323,  2  A  116:  Sibley  v.  ^tory,  8  Vt. 

16. 

Wis. — Magdeburg  v.  Uthlefn,  53 
Wis.  165.  10  NW  368. 

Eng. — Ex  p.  Drake,  5  Ch.  D.  866; 
Wilson  V.  Anderton,  1  B.  A  Ad.  450, 
20  ECL.  655,  109  Reprint  856;  Baldwin 
V.  Cole.  6  Mod.  212,  87  Reprint  964. 

69.  Ark. — Wear  v.  Gleason.  52 
Ark.  364,  12  SW  756,  20  AmSR  186. 
See  also  Fagan  v.  North  Missouri 
Ins.  Co.,  31  Ark.  B4. 

Oa. — Atlantic,  etc..  R.  C^>.  v.  Spires, 
1  Ga.  A.  22,  67  SB  97S. 

111.— Illinois  Cent.  R.  Co.  v.  Parks, 
54  111.  294. 

Iowa. — Serry  v.  Knepper,  101  Iowa 
372,  70  NW  601. 

Mass. — Murray  v.  Postal  Tel..  etc., 
Co.,  210  Mass.  188,  96  NE  SIC,  AnnCas 
1912C  1188:  Lrlchtenheln  v.  Boston, 


etc.,  R.  Co.,  11  Cush.  70;  Bowlln  v. 
Nye,  10  Cush.  416. 

Mich. — Hubbell  V.  Blandy,  87  Mich. 
209.  49  NW  602,  24  AmSR  154;  Gib- 
bons V.  Farwell,  63  Mich.  844,  29  NW 
856,  6  AmSR  801;  Barnum  v.  Stone, 
27  Mich.  832. 

Mo. — Loeffel  v.  Pohlman,  47  Mo.  A. 
674. 

N.  T. — Price  v.  Oswcro,  etc..  R.  Co.. 
50  N.  Y.  2U.  10  Anili  )75;  Gulllaume 
V.  Ilfuiiburgh,  etc.,  I'aclvut  Co.,  42  N. 
Y.  212,  1  AmR  5:2:  .Soiiti  v.  Smith,  67 
App.  Dlv.  372,  68  XYS  217;  Markoe  v. 
Tifflany,  26  Ajtp.  Dlv.  95,  49  NYS  761 
183  N.  T.  665  mem,  57  NE  1116 
mem];  Hayes  y.  Kedzle,  11  Hun  677; 
Coykendall  t.  Eaton,  66  Barb.  188, 
37  HowPr  438;  Esmay  v.  Fanning, 
9  Barb.  176,  5  HowJT  22i;  Willard  v. 
Bridge,  4  Barb.  .Iili  :  CotLjn  v.  Koster, 
60  Misc.  65,  111  xvs  .;73;  Hawkins 
V.  HofTman,  6  Hill  isC.  11  AmD  767; 
Powell  V.  Myers,  2fi  Wiml.  591;  Pack- 
ard V.  Oetrdun,  4  Wend.  S13.  21  AmD 
166;  l-ockwood  v.  Bull,  1  Cow.  322 
13  AmD  S39. 

Oh.— Gaff  V.  O'Neil.  2  Cine.  Super. 
246. 

Pa. — Clark  v.  Spence,  10  Watts  335; 
Relnhart  v.  Buoh«r>  21  Pa.  Diet.  156. 

Tex. — Nelson  v.  King,  2S  Tex.  656; 
Horseley  v.  Moss,  6  Tex.  Civ.  A.  341, 
23  aw  1116. 

Vt.— Buck  v.  Ashley,  37  Vt.  475; 
Hale  V.  Huntley,  21  Vt.  147. 

Eng. — Devereux  v.  Barclay,  2  B.  a 
Aid.  702,  106  Reprint  621;  Stephen- 
son V.  Hart,  4  Bing.  476,  13  BCL  596, 
ISO  Reprint  861;  Youl  v.  Harbottle,  I 
Peake  N.  P.  49;  Lubbock  v.  Inglis,  1 
Stark.  104,  2  ECL  48;  Syeds  v.  Hay, 
4  T.  R.  260,  100  Reprint  1008. 

Ont. — Grant  v.  Northern  PBC  Junc- 
tion R.  Co,,  21  Ont.  A.  822  [aff  22  Ont. 
6461;  Leslie  v.  Canada  Ont.  R.  Co., 
44  U.  C.  Q.  B.  21. 

BsneOles  for  nondeliTerr  or  mis- 
deUTSCT  see  Infra  U  118,  122,  123. 

[a]  Beason  of  rule, — "If  a  tmllee 
for  hire  deliver  a  package  by  mistake 
to  the  wrong  person.  It  Is  a  conver- 
sion, because  it  is  giving  the  domln> 
Ion  over  the  goods  to  another."  Mor- 
ris V.  Third  Ave.  R.  Co.,  1  Daly  (N. 
Y.)  202,  20S. 

[b]  Bailment  of  corpse  for  mr- 
poes  of  IntennMit. — A  bailee  to  whom 
a  dead  body  is  Intrusted  until  the 
bailor  Is  ready  to  Inter  the  same  is 
liable  to  the  bailor  for  damages  for 
delivery  of  the  body  by  mistake  to 
another  person  and  Its  Interment  by 
him,  although  It  is  subsequently  re- 
turned to  the  bailor.  Renihan  v. 
Wright,  125  Ind.  686,  25  NE  822,  21 
AmSR  249,  9  LRA  514.  Aa  to  corpses 
generally  see  Dead  Bodies  tli  Cyc 
266]. 

[c]  The  keeper  of  a  safety  deposit 
T»nlt  is  liable  to  one  to  whom  he  has 
rented  a  box,  where  he  negligently 
allows  access  to  the  box  to  a  third 
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spect  to  its  retnrn  or  delivery.'*  Bnt  where  the 
property  is  not  put  in  the  bailee's  charge  by  the 
owner,  as  where  it  conies  into  his  possession  through 
the  owner's  neglect,  and  where  he  may  not  know  to 
whom  it  belongs  or  by  whom  it  was  left,  he  should 
not  be  held  responsible  for  delivering  it  to  a  wrong 
person,  if  he  has  exercised  all  the  care  and  vigilance 
that  could  reasonably  be  expected  of  him  under 
the  circnmstanees/^  As  a  general  rule,  the  person 
to  whom  the  thing  bailed  must  be  redelivered  is  the 
bailor,  or  some  one  claiming  under  him;^^  and, 
where  the  bailor  is  not  the  owner  of  the  property, 
the  bailee  may  still  redeliver  to  him,''"  in  the  ab- 
sence of  a  claim  thereto  by  the  owner,'*  in  which 
ease  a  subsequent  redelivery  to  the  bailor  amounts 
to  an  unqualified  refusal  to  deliver  and  a  conversion 
of  the  bailed  property.'" 

Bailment  by  joint  or  coowners.  Where  several 
joint  owners  make  a  joint  bailment,  the  bailee  may 
properly  refuse  to  redeliver  the  bailment  to  one  of 
the  owners,"  and  he  is  liable  to  one  of  such  owners 
for  a  delivery  of  the  property  as  against  hia  pro- 
test to  the  others.^'  But  where  a  bailment  is  made 
by  a  tenant  in  common,  and  the  bailee  undertakes  to 
hold  for  him  and  subject  to  his  order  alone,  be  can- 
not exease  a  nondelivery  by  showing  a  delivery  to 
the  bailor's  cotenant.'* 


100}  (b)  Delivery  to  Oairiflr.  If  deUvery  to 
a  common  earrier  for  transportation  to  the  bailor 
is  expressly  or  impliedly  authorized  by  the  contract 
of  bailment,  the  bailee  fulfills  his  obligation  by  saeh 
delivery  to  the  earrier,  and  he  is  not  liable  for  the 
subsequent  loss  of  the  goods;'*  but  if  it  ia  the  duty 
of  the  bailee  to  make  deUvery  to  the  bailor  person- 
ally, and  be  sends  them  by  a  common  carrier,  he 
assumes  responsibility  for  their  safe  delivery  and 
is  liable  for  their  loss  while  in  the  possession  of 
the  carrier;^**  so  he  is  liable  for  damages  resulting 
from  a  failure  to  place  a  proper  valuation  on  the 
goods  at  the  time  of  delivering  them  to  the  carrier.'* 
But  in  the  absence  of  special  agreement  the  bailee 
is  not  liable  for  the  loss  of  the  goods  merely  because 
he  uses  some  other  medium  of  transportatioQ  than 
the  bailor  used  originally  in  returning  the  goods  to 
the  bailor  «2 

[$  101]  6.  Teiminatioii  of  Bailment — a.  In  Oen* 
end.  A  bailment  may  be  determined  by  the  mere 
lapse  of  time,  as  where  the  chattel  is  bailed  for  a 
stated  period;^  by  the  bailor's  resuming  possession 
of  the  property;"  by  the  accomplishment  of  the 
object  for  which  the  thing  was  hailed;^'  by  mutual 
agreement;"  by  the  exercise  of  an  option  contained 
in  the  contract  of  the  bailment;^'  by  rescission  of 
the  contract  of  bailment  on  groundg  reeogfnued  in 


party  who  exhibits  a  forged  power 
of  attorney  purporting  to  he  signed 
by  the  bailor,  and  the  third  party 
steals  the  bailor's  money  from  the 
box.  Mayer  v.  Brenalnger.  180  III. 
110,  54  NE  159,  72  AmSR  196  and 
note  [aff  74  111.  A.  475]. 

TO;,  Jenkins  v.  Bacon,  111  Mass. 
S73,  IE  AmR  88;  Llchtenheln  v.  Bos- 
ton, ate.  R.  Co.,  11  Cush.  (Mass.) 
70. 

[a]   That  IwUnmt  tm  gxatnitow 

does  not  relieve  a  bailee  from  liabil- 
ity for  delivery  to  the  wrong  person. 

Serry  v.  Knepper,  101  Iowa  372,  70 
NVF  801. 

71.  Morris  v.  Third  Ave,  R.  Co., 
1  Daly  (N.  TO  202. 

78.  Ala. — Powell  v.  Robinson,  76 
Ala.  433:  Alabama,  etc..  Rivers  R.  Co. 
V.  Nldd,  36  Ala.  209. 

111.— FoltB  V.  Stevens,  54  111.  180; 
Great  Western  B,  Co.  v.  McComas, 
33  111.  185:  Garvey  v.  Scott,  9  111.  A. 
19. 

Iowa. — McGinn  v.  Butler,  81  Iowa 
160. 

La. — Satterfleld  v.  IMavalade,  21 
La.  Ann.  660. 

Mo. — FuUiam  v.  Burlingame,  81 
Mo.  111.  51  AmR  229;  Dufour  v. 
Mepham,  31  Mo.  677;  Smith  v.  Bell, 
9  Mo.  873. 

N.  Y. — Welles  v,  Thornton,  45  Barb. 
390;  Bsmay  v.  Panning,  9  Barb.  176, 
6  HowPr  228. 

Tex. — ^Freeman  v.  Perry,  26  Tex. 
611. 

[a]    IMIvMnr  to  bafloT*a  mgWt, — 

Where  the  baflee  of  property  deliv- 
ered It  to  the  agent  of  the  bailor, 
acting  under  Instructions  from  his 
principal,  and  the  agent  paid  the 
bailee  his  charges  for  keeping  the 
property,  there  was  a  good  delivery, 
and  the  bailee  was  discharged  from 
any  further  liability  In  respect  to 
such  property.  Garvey  v.  Scott,  9  111. 
A.  19. 

73.  Ala. — Nelson  v.  Iverson.  17 
Ala.  216. 

111.— Foltz  v.  Stevens.  54  111.  180; 
Great  Western  R,  Co.  v.  McComas, 
33  111.  185. 

La. — Satterfleld  v.  Delavalade,  21 
La.  Ann.  650. 

Mo. — Smith  v.  Bell.  9  Mo.  873. 

Ont.— Glaaa  v.  Whitney,  22  U.  C. 
Q.  B.  290. 

UablUty  to  tram  owner  for  with- 
IwldlBff  possssilon  see  Infra  IS  112, 
118« 


74.  Ala. — ^Powell  v.  Robinson,  76 
Ala.  423;  Nelson  v.  Iverson,  17  Ala. 
216. 

La. — Dickson  v.  Chaffe.  84  La.  Ann. 
1133. 

N.  H.— Doty  V.  Hawkins.  6  N.  H. 
247,  25  AmD  459. 

N.  T. — Manny  v.  Wilson.  137  App. 
Dlv.  140,  122  NTS  16  [aff  208  N.  Y. 
635  mem,  96  NB  1121  mem]:  Coyken- 
dall  V.  Baton,  55  Barb.  188,  27  HowPr 
488. 

Tex. — Roberts  v.  Yarboro,  41  Tex. 
449. 

75.  Robinson  v.  Hodgson.  78  Pa. 

202;  Weston  v.  National  Transit  Co., 
19  WklyNC  (Pa.)  878;  Roberts  v. 
Tarboro,  41  Tex.  449. 

76.  Harper  v.  Godsell,  L.  R.  5  Q. 
B.  422;  Atwood  V.  Ernest.  13  C.  B. 
881,  76  BCL  881,  138  Reprint  1449; 
May  v.  Harvey,  13  Bast  197,  104  Re- 
print 345;  Brandon  v.  Scott,  7  B.  &  B. 
234.  90  BCL  234.  119  Reprint  1284. 

77.  Horseley  v.  Uoss,  5  Tex.  Civ. 
A.  341,  23  SW  1115. 

78.  Pitt  V.  Albrltton,  34  N.  C  74. 

79.  Polack  V.  O'Brien,  114  App. 
Dlv.  366.  100  NTS  385;  Steams  v.  Far- 
rand,  29  Misc.  292,  60  NTS  501  la.1t 
59  NTS  384]. 

80.  Rhlnd  V.  Stake,  2S  Misc.  177. 
59  NTS  42. 

[a]  BallM  to  whom  yooOs  are 
oonsigiMa  for  sale  is  liable  for  their 
toss  by  an  express  company  to  whom 
he  had  delivered  them  for  return  to 
the  bailor  under  a  contract  limiting 
the  liability  of  the  company.  Cas- 
tetll  V.  Jereissatl,  80  N.  J.  L.  295,  78 
A  227. 

81.  Schleslnger  v.  Iiennon,  14B  N 

TS  929. 

83.  Waldman  v.  Klein,  156  App. 
Dlv.  879,  140  NTS  90. 

83.  Ala. — Benje  v.  Creagh,  21  Ala. 
181. 

Mich.— Edgar  v.  Parsell,  151  NW 
714. 

N.  J. — New  York,  etc^  R.  Co.  v. 
New  Jersey  Electric  R  Co.,  80  N.  J. 
L.  338.  38  A  828. 

Tenn. — Cobb  v.  Wallace.  5  Coldw. 
539.  98  AmD  435. 

Vt. — Grand  Isle  v.  McGowan,  92  A 

6. 

[a]  WMimt  from  oostody  of  goods 
for  tnOsOnlts  nsxlod^— Where  the  bus- 
iness of  the  mllee  is  such  that  It  Is 
Important  to  him  not  to  be  burdened 
with  the  care  of  artKdes  for  a  long 
time  after  work  to  be  done  upon  them 


has  been  completed,  he  may  contract 
to  deliver  the  goods  to  the  bailor  If 
called  for  within  a  certain  time  only. 
Lance  v.  Grlner,  63  Pa.  204. 

[b1  Demise  of  land  wltli  parwmal 
property  thereon. — ^Where  land  is  de- 
mised with  personal  property  thereoo 
for  a  term,  and  the  lessor  res«rT«i 
right  to  sell  the  land  before  the  ex- 
piration of  the  term.  It  is  doubtfal 
whether,  if  be  exercises  such  right, 
he  can  terminate  the  bailment  of  the 
personal  property  before  the  expira- 
tion of  the  Bpeclfled  term.  Zule 
Zule.  24  WendL  (N.  T.)  78.  S5  AmD 
600. 

84.  Lamson  Cons.  Store  Servlee 
Co.  V.  Rowland.  114  Fed.  S29,  62  OCA 
335:  Stiles  V.  Beaton,  200  Fa.  114,  49 

A  774. 

88.  Ala. — Lay  v.  Lawson,  82  Ala. 

377. 

Ga. — Chattahoochee  Nat.  Bank  t. 
Schley.  68  Ga.  269. 

Me. — Morse  t,  AndroscoKgin  R.  Go, 
39  Me.  285. 

Mass. — Sessions  v.  Western  R. 
Corp.,  16  Gray  182. 

N.  J. — Tomko  V.  Sharp.  <Sup.}  94  A 
793:  New  York,  etc..  R.  Co,  v.  New 
Jersey  Electric  R.  Co.,  60  N.  J.  L. 
338,  38  A  828. 

N.  Y. — Stearns  r.  Farrand.  59  NTS 
384  [afC  29  Misc.  292.  40  NYS  S«l]. 

Tenn. — Cobb  v.  Wallace,  6  Coldw. 
539.  98  AmD  486. 

[a]  lis  I  ill  I  sei  J  Ured  tor  nii»g 
an  oil  well  may  not  be  reclaimed  by 
the  bailor  before  the  oompletioa  of 
the  well,  at  least  not  withont  fair 
notice  of  his  intention  to  do  aa. 
Doddridge  County  OH,  etc.  Go.  T. 
Smith.  164  Fed.  970. 

88.  Ala. — Leamed-Leteher  LiSm- 
ber  Co.  V.  Fowlar,  109  Ala.  IIS.  19  S 
396. 

Ind.— Conwell  v.  Smith,  8  Ind.  SS4. 

Mass. — Luddlngton  aoodnf>w.  in 
Mass.  223,  46  NB  627. 

N.  J. — New  York,  etc-  R.  Co.  t. 
New  Jersey  Electric  R.  Cow,  10  N.  J. 
L.  338.  38  A  828. 

N.  T. — Gleason  v.  UorrtsoB,  29 
Misc.  4.  44  NTS  909  [aff  20  MIsc  2X0. 
45  NYS  684]. 

Pa. — Smith  T.  J.  I.  Case  Threshing 
Mach.  Co.,  SO  Pa.  Super.  92. 

87.  Knickerbocker  Tmet  On.  t. 
Ryan.  227  Pa,  245.  75  A  107*. 

[a]  aaUors  Bale  of  vKb^c*  mt»- 
Ut  trtth  ooUMmt  of  ban— ^--?rhe  batt- 
er may,  when  his  ctmtraet  reaarves  a 


For  latn  tmm»a,  dorclopmaatg  and  ohaafaa  in  the  law  aee  cnmnlatlve  Annotations,  same  title,  pa^e  and  not*  nombv. 
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contracts  generally;**  by  the  total  or  partial  destrae- 
tion  of  the  subject  matter,  as  where  a  chattel  is  lost 
or  destroyed,*"  or  becomes  unfit  and  unsuitable  for 
the  use  for  which  it  was  hired  or  by  any  act  of 
the  bailee  which  is  inconsistent  with  the  bailment  or 
which  tends  to  defeat  the  bailor's  right  to  the  prop- 
erty,*^ as  where  the  bailee,  when  not  authorized 
80  to  do,  sells,**  or  in  any  way  converts  **  the  prop- 
erty, purchases  it  from  the  bailor,"*  or  does  not 


perform  the  conditions  of  the  contract.** 

A  mere  misuse  of  the  chattel,  it  seems,  does  not 
terminate  the  bailment,  but  renders  it  terminable  at 
the  will  of  the  bailor.** 

&npossibiUt7  of  perfomance.  Where  the  accom- 
plishment of  the  object  of  the  bailment  beeomra  im- 
possible by  reason  of  a  contingency  not  contem- 
plated by  either  of  the  parties  at  the  time  of  making 
the  contract,  the  bailee  cannot  terminate  his  liability 


rlgrht  to  take  possesalon  of  the  prop- 
erty at  any  time,  sell  the  property 
and  thus  terminate  the  bailment. 
Mlnturn  v.  Stryker,  1  E&m.  Sel.  Cas. 
(N.  T.)  3B8. 

[b]  Undar  an  agTMount  br  wUcOt 
slalfttuta  hlMd  to  aafandaat  two  car- 
xter*  boCMB  by  the  year  from  a  cer- 
tain date,  at  £10S  per  annum,  pay- 
ment to  b«  made  quarterly,  and  wbich 
also  provided  that  "after  the  expira- 
tion of  the  first  year  the  hiring  can 
be  terminated  by  either  party  glvlnv 
one  quartet's  written  notice  from  a 
quarter  day,"  It  was  held  that  the 
hiring  was  for  one  year  certain,  with 
a  right  to  keep  the  horses  after  the 
end  of  the  year,  and  then  to  termi- 
nate the  oontract  by  a  quarter's  no- 
tice. Tilling  T.  James,  9*  L.  T.  Rep. 
N.  S.  823. 

SB.  Camp  T.  Dill,  27  Ala.  653; 
Philadelphia  Lamp  Mfg.  Co.  v.  Dela- 
ware Mar.  Supply  Mfg.  Co.,  (Del.)  90 
A  ES5;  Stiff  V.  Keith,  143  Mass.  224,  » 
NE  577.    See  Contracts  [»  Cyc  433]. 

[a]  OoBsoUdattoa  of  separate  and 
distlnet  ooatraota  of  hit*. — Where 
two  articles  are  hired  separately,  the 
Civing  of  a  note  for  the  correct 
amount  agreed  to  be  paid  does  not  of 
Itself  consolidate  the  two  contracts 
80  as  to  warrant  the  rescission  of 
both  upon  the  breach  of  the  one. 
Camp  T.  Dill,  27  Ala.  558. 

[b]  Where  the  bailor  does  not 
eaM  to  Mm  a  liind  artlola  In  zanalr 
he  cannot  be  held  to  do  so,  but  it  it 
becomes  disabled  the  bailee  may  put 
an  end  to  the  agreement  and  return 
the  article  to  the  bailor.  Oleason  v. 
Smith,  39  Hun  <N.  Y.)  617. 

[c]  The  bailor  mmj  reserve  tlie 
>l|^t  to  temtnat*  the  bailment  by 
retaking  possession  of  the  subject 
matter  whenever  he  becomes  dissatis- 
fied with  the  bailee's  manner  of  user. 
Barr  v.  Van  Duyn,  45  Iowa  228. 

[d]  Tallvre  to  nae. — Bailees-  who 
paid  a  cash  rental  for  a  sawmill  for 
three  and  one  half  months,  and  who 
did  not  assume  a  contract  between 
the  bailor  and  a  third  person  for  the 
manufacture  of  staves,  had  the  right 
to  let  the  mill  lie  idle,  and  a  failure 
to  operate  it  did  not  authorise  the 
bailor  and  such  third  person  to  dis- 
possess them.  Hutts  V.  ZXall,  (Tex. 
Civ.  A.)  16e  SW  1022. 

at.  Ky. — ^Toung  v.  Bruoes,  6  Litt. 
324. 

N.  J. — New  Torit,  etc„  R.  Co.  v. 
New  Jersey  XHectrlc  R.  Co.,  90  N.  J. 
U  338.  38  A  828  [aff  61  N.  J.  287, 
41  A  1116,  43  LRA  849], 

Pa.— Stiles  T.  Seaton,  200  Pa.  114. 
«  A  774. 

Tex. — Masterson  v.  International, 
etc  R.  Co.,  (Civ.  A.)  55  SW  577. 

Vt.— Morse  v.  Crawford,  17  Vt.  499, 
44  AmD  349. 

SO.  New  York,  etc.,  R.  Co.  v.  New 
Jersey  Electric  R.  Co.,  60  N.  J.  L. 
338,  38  A  828  [aff  61  N.  J.  L.  287,  41 
A  1116,  43  LRA  849]. 

•1.  Ind. — Smith  v.  Stewart.  6  Ind. 
220. 

Me.— Ripley  v.  Dolbler,  18  Me.  382. 

N.  J. — New  York,  etc.,  R.  Co.  v. 
New  Jersey  EHectrlc  R.  Co.,  60  N.  J. 
L.  338,  38  A  828  [aff  61  N.  J.  L.  287, 
41  A  1116,  43  LRA  849]. 

N.  Y.— Atlantic  Bldg.  Supply  Co.  v. 
Vulcanite,  etc..  Cement  Co.,  203  N.  T. 
133,  96  N^  870,  36  LRANS  622  [rev 
137  App.  Dlv.  907,  122  NYS  28]. 

N.  C. — Baninger  v.  Bums,  102  N. 
C.  006,  18  BE  142. 


S.  C. — Clarke  v.  Poozer,  27  S.  C.  L. 
434. 

Tex. — Direct  Nav.  Co.  v.  Davidson, 
32  Tex.  Civ.  A.  492.  74  SW  7S0. 

Can. — Troop  v.  Hart,  7  (Dan.  S.  C. 
612. 

•a.  Me. — Emerson  v.  Flsk,  6  Me. 
200.  19  AmD  206. 

M!\s.s. — I'nlied  Shoe  Mach.  Co.  v. 
Hull.  isr.  Mn.'^H.  97,  69  NE  1056. 

M  ii  h  — Lnmlap  V,  Oleason,  16  Mich. 
IfiU.  aa  AmU  231. 

Miss.-— Crump  v.  Mitchell,  24  Miss. 
449:  Hall  v.  Dickey,  32  Miss.  208. 

N.  H.— Partridge  v.  PhUbrlck,  60 
N.  H.  556;  King  v.  Bates,  67  N.  H. 
446:  McFarland  v.  Parmer,  42  N.  H. 
386;  Bailey  v.  Colby,  34  N.  H.  29,  66 
AmD  762  and  note;  Lovejoy  v.  Jones, 
80  N.  H.  164;  Hyde  v.  Noble,  13  N. 
H.  494,  38  AmD  508;  Sargent  v.  Glle. 

8  N.  H.  325;  Sanborn  v.  Colman,  6 
N.  H.  14,  23  AmD  703. 

Vt. — Dunham  v.  Lee.  24  Vt.  432; 
Swift  T.  Moseley,  10  Vt.  208,  33  AmD 
197. 

Eng.— Cooper  v.  WUlomatt.  1  C.  B. 
672,  60  ECL  672,  186  Reprint  706; 
Fenn  v.  Blttleston,  7  Exch.  162,  8 
EngL&Eq  483. 

[a]  An  nnantltorlxed  aale  by  the 
balls*  has  been  beld  not  to  tannlnate 
a  bailment  where  he  may  either  re- 
turn the  balled  property  or  pay  a 
sum  of  money  within  a  specified  date 
and  is  still  able  so  to  do.  Vincent  v. 
Cornell.  13  Pick.  (Mass.)  294,  23  AmD 
683. 

•3.  tl.  S. — Ross  V.  Southern  Cot- 
ton OU  Co.,  41  Fed.  162. 

Ala.— Cartlidge  v.  Sloan,  124  Ala. 
696,  26  8  918;  Boiling  v.  Klrby.  90 
A>a.  215,  7  S  914.  24  AmSR  789; 
Jones  v.  Port,  36  Ala.  449;  Fall  v. 
McArthur,  31  Ala.  26;  Wilkinson  v. 
Moseley,  30  Ala.  662;  Moseley  v.  Wil- 
kinson, 24  Ala.  411;  Hooka  v.  Smith, 
18  Ala.  338. 

Ark. — Stewart  v.  Davis,  31  Ark. 
518.  25  AmR  576;  Estes  v.  Boothe, 
20  Ark.  583. 

Cal.— Welch  V.  Hohr,  98  Cal.  371. 
28  P  1060. 

Conn, — Frost  v.  Plumb,  40  Conn. 
Ill,  16  AmR  18. 

Del. — Maguyer  v.  Hawthorn,  2  Del. 
71. 

Oa. — Parkas  v.  Powell.  86  Oa.  800, 

13  SE  200,  12  LRA  397;  Lewis  v.  Mc- 
Afee, 32  Ga.  466;  Latimer  v.  Alexan- 
der, 14  Ga.  259;  Gorman  v.  Campbell, 

14  Oa.  137;  Columbus  v.  Howard,  6 
Ga.  213. 

III. — Johnson  V.  Weedman,  6  III. 
496. 

Ind. — Coffin  r.  Anderson,  4  Blackf. 

296. 

Ky. — Kennedy  v.  Ashcraft,  4  Bush 
630;  Kelly  v.  White,  17  R  Mon.  124; 
King  V.  Shanks,  12  B.  Mon.  410. 

La. — Guillot  V.  Armitage.  7  Mart. 
710. 

Me. — Morton  v.  Gloster,  46  Me.  520; 
Crocker  v.  Gulllfer,  44  Me.  491,  69 
AmD  118. 

Md. — Clagett  V.  Speake,  4  Harr.  & 
M.  162. 

Mass. — Perham  v.  Coney,  117  Mass 
102;  Hall  v.  Corcoran,  107  Mass.  251. 

9  AmR  30;  Lucas  v.  Trumbull.  15 
Gray  308;  Gregg  v.  Wyman.  4  Cush. 
322;  Rotch  v.  Hawes,  12  Pick.  136,  22 
AmD  414;  Homer  V.  Thwing,  3  Pick. 
492;  Wheelock  v.  Wheelwright,  6 
Mass.  104. 

Mich.— Hubbell  v.  Blandy,  87  Mich. 
209.  49  NW  602.  24  AmSR  164;  Fisher 
V.  Kyle,  27  Mich.  454. 


Miss. — Wallace  v.  Seales,  36  Miss. 
53;  Young  v.  Thompson,  11  Miss.  129. 

Mo. — Kellar  v.  Oarth,  45  Mo.  A. 
332;  Allgear  v.  Walsh,  24  Mo.  A.  134; 
Fox  V,  Young,  22  Mo.  A.  386. 

N.  H.— Gove  V.  Watson,  61  N.  H. 
136;  King  v.  Bates,  57  N.  H.  446; 
Woodman  v.  Hubbard,  25  N.  H.  67.  57 
AmD  310. 

N.  J.— Schenk  v.  Strong,  4  N.  J.  U 
99. 

N.  Y. — Atlantic  Bldg.  Supply  Co.  v. 
Vulcanite,  etc..  Cement  Co.,  203  N.  Y. 
133,  96  NE  370,  86  LRANS  622;  Bu- 
chanan V.  Smith,  10  Hun  474;  Har- 
rington v.  Snyder,  3  Barb.  380;  Fish 
V.  Ferris,  12  N.  Y.  Super.  49;  Dlsbrow 
V.  Tenbroeck,  4  E.  D.  Smith  397: 
Campbell  v.  Stakes.  2  Wend.  137,  19 
AmD  661;  Sarjeant  v.  Blunt,  16  Jonna 
74. 

N.  C. — Martin  v.  Cuthbertson.  64  N. 
C.  328:  Slocumb  v.  Washington.  51 
N.  C.  367;  Setxar  v.  BuUer,  27  N.  C. 

Pa.— Brown  v.  Baker,  15  WWyNC 

60. 

S.  C. — Abrahams  v.  South  Western 
Railroad  Bank,  1  S.  C.  441.  7  AmR 
3S:  HU  li.irdaon  v.  Dingle,  45  S.  C.  L. 
40'):  l»uiic;it\  V.  South  Carolina  R  Co., 
31  .S.  C.  L.  6i;i;  Ho  Tollenere  V.  Pul- 
ler. S  S.  C.  L.  116,  12  AmD  616. 

Tenii. — Morris  v.  Lowe,  97  Tenn. 
243.  36  HW  109S:  Scruggs  v.  Davis, 
6  Sneed  261;  Bedford  v.  Flowers,  11 
Humphr.  241;  Mbllen  t.  Bnsley,  8 
Humphr,  427;  ECoraebr  v.  Branch,  I 

Tex. — Mills  V.  Ashe,  16  Tex.  295; 
Young  V.  Lewis,  9  Tex.  73;  Cochran  v. 
Walker,  (Civ.  A.)  49  SW  403;  Evert- 
son  V.  Frier,  (Civ.  A.)  45  SW  201. 

Vt. — Malaney  v.  Taft,  60  Vt.  671.  IB 
A  326,  6  AmSR  135;  Ray  v.  Tubbs, 
BO  Vt.  688,  28  AmR  519:  Towne  v. 
Wiley,  23  Vt.  355.  56  AmD  85;  Green 
v.  Sperry,  16  Vt.  390.  42  AmD  519; 
Sibley  V.  Story.  8  Vt.  15. 

Va. — Harvey  v.  Sklpwlth.  16  Gratt. 
(57  Va.)  393;  Spencer  v.  PUcher,  8 
Leigh  <35  Va.)  565. 

Wis, — De  Voln  v.  Michigan  Lumber 
Co.,  64  Wis.  616.  25  NW  552.  54  AmR 
649;  Lane  v.  Cameron,  38  Wis.  603. 

[a]  A  gm  of  th*  property  by  the 
bailee  to  another  person  terminates 
the  bailment.  Johnston  v.  Whltte- 
more,  27  Mich.  468. 

M.  Knights  V.  Plella.  Ill  Mich.  9, 
69  NW  92.  66  AmSR  S7B;  Dunlap  v. 
aieason.  16  Mich.  168,  98  AmD  231. 

M.  Otis  V.  Wood,  3  Wend.  (N.  Y.) 
49S  (holding  that,  where  It  Is  a  con- 
dition In  a  lease  of  personal  prop- 
erty that  the  lessee  shall  keep  It 
upon  particular  premises  and  not  re- 
move it  therefrom,  a  removal  of  such 
property  by  the  lessee  operates  as  a 
termination  of  the  bailment);  Llnea- 
weaver's  Est.,  55  Pa,  Super.  547. 

96.  Wentworth  v.  McDufHe,  48  N. 
H.  402. 

"Whilst  a  mere  misuse  might  not 
terminate  the  bailment,  yet  when,  by 
the  negligence  of  the  bailee,  either 
alone  or  In  conjunction  with  the  neg- 
ligence of  a  third  party.  It  is  no 
longer  fit  and  suitable  for  the  uses 
for  which  It  was  hired,  both  by  rea- 
son and  all  the  authorities,  the  con- 
tract of  bailment  is  at  an  end."  Per 
LIpplncott,  J.,  in  New  York,  etc.,  R. 
Co.  V.  New  Jersey  Electric  R.  Co.,  60 
N.  J.  L.  338,  343,  38  A  828  [aff  <1  N. 
J.  U  287,  41  A  1116,  4S  LRA  849]. 
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until  after  he  has  notified  the  bailor  and  until  a 
reasonable  time  after  such  notice  has  elapsed."^ 

WaiTor  of  rig^t  to  terminate.  The  right  to  ter- 
minate the  bailment  under  its  BtipulatiouB  may  be 
lost  by  waiver."' 

[  i  102]  b.  Bailment  for  Uutnal  Benefit  Where 
a  bailment  of  hiring  is  without  specification  as  to 
time  either  the  bailor  or  the  bailee  may  terminate 
it  At  any  time,""  upon  the  one  giving  reasonable  no- 
tice to  the  other.^  But  if  the  bailee  wishes  to  end 
hie  responsibility  under  a  bailment  terminable  at 
will  he  must  restore  the  possession.'  Likewise  where 
the  bailor  wishes  to  do  the  same  thing  he  must  ac- 
cept the  possession  which  by  making  the  bailment 
he  hag  affirmed  to  belong  to  him." 

[$  103]   c  Bailment  for  Sole  Benefit  of  Bailor. 


A  bailment  for  the  sole  benefit  of  the  bailor  ter- 
minates upon  the  death  of  either  the  bailor  or  the 
bailee  before  performance  is  entered  upon;^  and  the 
bailor  may  at  any  time  terminate  the  bailment  upon 
giving  notice  to  the  bailee,"  whether  the  purpose  of 
the  bailment  is  legal  or  illegal.^  In  like  manner  the 
bailee  may  terminate  at  any  time  upon  giving  rea- 
sonable notice  to  that  effect  to  the  bailor.' 

[$  104]  d.  Bailment  for  Sole  Benefit  of  Bailee. 
Where  the  loan  is  for  an  indefinite  time  the  bailor 
may  terminate  the  bailment  when  be  pleases,"  and 
the  bailment  terminates  eo  instanti  by  the  death  of 
the  bailee.* 

[$  105]  e.  Effect  of  Termination.  Upon  the 
termination  of  the  bailment  the  bailor  has  a  rigiit 
to  resume  possession  of  the  property,^"  or,  if  the 


[a]    Clni«l  trMtmMt  of  a  UxMl 

■laT*  ia  such  a  breach  of  the  contract 
of  bailment  as  to  render  It  terminable 
at  the  will  ot  the  tMtilor,  Trotter  v. 
HcCal],  2«  Mlai.  410. 

•r.  Pickett  T.  Downer,  4  VL  21 
(holding  that,  where  defendant  un- 
dertook to  remove  certain  boxes  of 
lumber  down  a  river  and  to  deposit 
them  safely  in  a  certain  cove,  he  was 
not  relieved  from  liability  where,  on 
bein?  prevented  from  depositing 
them  in  the  cove  by  the  owner  there- 
of, he  left  them  In  an  eddy  Immedi- 
ately below  the  cove.  In  as  safe  a 
place  as  could  be  found,  fastened  by 
a  rope,  and  paid  no  further  attention 
to  them). 

98.  Harron  v.  Cutting,  19  Cal.  A, 
780.  127  P  827  (holding  that  provi- 
sions for  the  termination  of  a  lease 
of  personal  property  on  the  lessee's 
breach  could  be  waived  by  the  lessor 
who,  notwithstanding  the  breach, 
could  recover  subsequently  accruing 
Installments  of  rent);  Smith  v.  J.  I. 
Case  Threshing  Mach.  Co.,  SO  Pa.  Su- 
per. 92  (holding  that,  where  a  con- 
tract of  bailment  in  the  form  of  an 
Installment  lease  provides  that  In 
case  of  default  the  lessor  shall  have 
a  right  "to  forthwith  terminate  this 
lease,  take  Immediate  possession  of 
the  said  leased  property,  and  collect 
the  rent  earned  therefor  to  the  date 
of  taking  the  same."  the  lessor  can- 
not, after  he  has  accepted  an  Install- 
ment In  default,  retake  poasession  of 
the  property  before  another  default 
occurs;  and  this  Is  the  case,  although 
he  may  have  enforced  hia  demand  for 
payment  of  the  installment  by  legal 
process) . 

99.  Ala. — Learned-Letcher  Lumber 
Co.  V.  Fowler,  109  Ala.  169,  19  8 
S96. 

Ind. — Cumberland  Tel.,  etc..  Co.  v. 
Taylor,  44  Ind.  A,  27,  88  NB 

N.  H.— Drake  v.  Redlngton,  9  N. 

H.  24S. 

N.  J. — New  York,  etc.,  R,  Co.  v. 
New  Jersey  Electric  R.  Co..  60  N.  J. 
L.  338,  38  A  828  [aff  61  N.  J.  U  287, 
41  A  1116,  48  LRA  849]. 

N.  T. — Gmeratd,  etc.,  Brewing  Ca  v. 
Leonard,  22  Misc.  120,  48  NTS  706; 
Gleason  t,  Morrison,  20  Ulsc.  4,  44 
NTS  909  [all  20  MIsc  820,  45  NTS 
684].  See  Wilcox,  etc..  Sewing  Mach. 
Co.  V.  Himes.  21  NTS  760  (holding 
that  where  a  bailee  la  entitled  to 
terminate  by  a  return  of  the  property 
he  must  BO  return  It). 

N.  C— PufTer,  etc.,  Mfg.  Cio.  v. 
Baker,  104  N.  C.  148,  10  SB  264: 
Hoell  V.  Paul.  49  N.  C.  75. 

[a]  Death  of  the  baO**  does  not 
affect  the  right  of  the  bailor  to  termi- 
nate a  bailment  by  demand.  McOehee 
V,  Mahone.  37  Ala.  258. 

1.  U.  S. — Doddridge  County  Oil, 
etc.,  Co.  V,  Smith,  1S4  Fed.  970. 

Me. — Wyman  v.  Dorr.  8  Me.  183. 

N.  T. — Emerald,  etc..  Brewing  Co. 
V.  Leonard,  22  Misc.  120,  48  NTS  706; 
Gleason  v.  Morrison,  SO  Misc.  4,  44 
NTS  809  Caff  20  Misc.  320,  46  NTS 
684], 


N.  C. — Puffer,  etc.,  Mfg.  Co.  V.  Ba- 
ker, 104  N.  C.  148.  10  SB  264. 

Eng. — Smith  v.  Plomer,  16  Baat  607, 
104  Reprint  972. 

[a]  Tha  ballM  baa  sot  tha  azU- 
trur  aad  sawlnaly  ilglit  to  deter- 
mine at  what  time  a  bailment  shall 
terminate.  Cobb  v.  Wallace,  6  Coldw. 
(Tenn.)  539,  98  AmD  42S. 

[b]  A  notice  bjr  the  baUe*  that  he 
wUl  pay  no  more  hire  Is  sufQcient. 
Puffer,  etc.,  Mfg.  Co.  v.  Baker,  104 
N.  C.  148,  16  SEl54. 

[c]  A  demand  by  th*  bailor  for 
the  thing  balled  Is  sufflclent.  Hoelt 
v.  Paul,  49  N.  C.  76. 

3.    See  supra  !  101. 

3.  Andrews  v.  Keith,  168  Mass. 
658,  47  NE  423. 

[a]  A  refual  to  accept  back  from 
the  bailee  the  nUeot  of  tbe  baU- 
meat  is  not  a  sumclent  act  on  the 

Eart  of  the  bailor  to  terminate  the 
ailment.      Andrews    v.    Keith,  168 
Mass.  558,  47  NE  423. 

4.  Farrow  v.  Bragg,  30  Ala.  261. 

5.  Ark. — McLaIn  v.  Huffman,  30 
Ark.  428. 

Oa. — Montgomery  v.  Evans,  8  Ga. 
178. 

III.— Hodges  V.  Kurd,  47  HI.  363; 
Amherc  v.  -Phllbrlck,  38  111.  A.  200. 

N,  H.— Winkley  v.  Foye,  33  N..H. 
171,  66  AmD  716. 

N.  T.— Phelps  T.  Bostwlek,  28  Barb. 
814;  Beardslee  v.  Richardson,  11 
Wend.  26,  25  AmD  696. 

S.  C— West  v.  Murph,  21  8.  C.  L. 
284. 

Vt.— Ja<ikman  t.  Partridge,  21  Vt. 

658. 

Eng. — ^Lyte  v.  Peny,  Dyer  49a.  73 
ReprFnt  108;  Taylor  v.  Lendey,  9  East 
49,  103  Reprint  492. 

[a]  A  mandate  may  be  revoked  at 
any  time  before  It  Is  execnted,  or  at 
least  before  any  engagement  is  en- 
tered Into  by  the  mandatory  with  n 
third  person  to  execute  It  for  his 
benefit,  and  it  will  be  revoked  by  any 
prior  disposition  of  the  property  In- 
consistent with  such  execution.  Story 
Ballm.  8  104:  Bacon  Abr.  tit  Bail- 
ment D  [clt  Winkley  v.  Foye,  33  N. 
H.  171,  66  AmD  715]. 

[b]  A  BoUoe  to  the  baUaa  that  tiie 
title  to  the  nbjeot  matter  passed 
from  the  bailor  Is  sufficient.  Hodges 
V.  Kurd,  47  in.  3ft3;  Whitney  v. 
Lynde,  16  Vt.  679;  Pierce  v.  Chlpraan. 
8  Vt.  884 ;  Harman  v.  Anderson,  2 
Campb.  243. 

[c]  The  bailment  to  terminated 
upon  a  demand  for  return  of  the 
property  In  relation  to  which  some 
duty  was  to  be  performed.  Carle  v. 
Bearce,  33  Me.  337. 

B.  Lvte  V.  Peny,  Dyer  49a,  7S  Re- 
print 108:  Taylor  v.  Lendey,  S  East 
49.  103  Reprint  492. 

7.  Dale  v.  Brlnckerhoff,  ,  7  Daly 
(N.  T.)  45;  Roulston  v.  McClelland,  2 
E.  D.  Smith  (N.  T.)  60;  De  Leraos  v. 
Cohen,  28  MIsc  679,  69  NTS  498; 
Woodward  v.  San  Antonio  Tract.  Co., 
(Tex.  Civ.  A.)  96  SW  76. 

B.  Pulliam  v.  Burtlng'ame,  81  Mo. 
111.  51  AmR  229.    See  Herrles  v. 


or. 

Bell,  220  Mass.  248,  107  NE  944  (hold- 
ing that  the  delivery  of  a  dog  Into 
defendant's  possession  by  plaintiff 
with  the  consent  of  his  wife,  the 
owner  thereof,  created  at  most  a  baU> 
ment  at  will,  revocable  without  de- 
mand or  notice,  at  the  pleasure  of  the 
bailor). 

9.  Smiley  v,  Allen.  12  Allen 
(Masa)  466:  Bloant  v.  I&iiney,  42  Ho. 
A.  644  (holding  that  this  principle  U 
not  affected  by  Rev.  St  (1889)  I 
5173,  providing  that,  when  personal 
property  shall  be  pretended  to  have 
been  loaned  to  any  person  and  pos- 
session shall  have  remained  for  the 
space  of  five  years  without  demand 
made  and  pursued  by  dne  process  of 
law  on  the  part  of  the  pretended 
lender  fn  such  person  or  thorn  claim- 
ing under  him  the  same  shall  b« 
taken  as  to  all  creditors  and  pur- 
chasers of  the  persons  so  remaining 
In  possession  to  be  void,  and  that  th* 
absolute  property  Is  with  the  posses- 
sion unless  such  loan  is  recorded  as 
required  by  the  statute).  Morris  v. 
Lowe,  97  Tenn.  243,  36  SW  1098. 

[a]  Where  a  baOment  to  tenat- 
nated  by  the  daatb  of  tkm  baOaa  In  a 
manner  that  raqiitrM  mm.  taqsby  1^ 
a  oraoaar,  the  administrator  of  tlw 
person  deceased  has  no  right  or  title 
to  the  subject  matter  of  the  batlmeni; 
and  it  la  the  duty  of  the  coroner, 
where  he  has  taken  possession  of  the 
property  In  his  capacity  as  coroner, 
to  deliver  it  to  the  bailor.  Smiley  v. 
Allen,  IS  Allen  (Masa)  465. 

lo:  Ala. — ^Benje  Creagh,  21  Ato. 
161. 

Dei. — Delaware  Mar.  Suiiply  Hfr 
Co.  v.  Philadelphia  Lamp  Mfg.  Co, 
96  A  236. 

Mass. — Smiley  v.  Allen.  II  Allen 
466. 

Mich.— Edgar  v.  Parsell,  161  NW 
714,  716  [quot  Cyc] ;  Johnston  v. 
Whittemore,  27  Mich.  463. 

Vt. — Dunham  v.  Lee,  24  Vt.  431. 

Eng. — Farrant  v.  Thompson.  6  B 
&  Aid.  826,  7  ECL  449,  106  Reprint 
1392,  11  ERC  658:  Samuel  v.  Morris, 
<  a  &  P.  620,  26  ECL  606. 

[a]  Bepadtotion  or  watoalon  of 
ooBtraob— Where  plaintiff  delivered 
to  defendant  certain  dies,  toola,  etc 
to  be  used  under  a  contract  to  manu- 
facture certain  lamp  burners,  plain- 
tiff" a  repudiation  of  the  contract 
whether  Justified  or  not.  terminated 
defendant's  right  to  possession  of  the 
property  and  vested  the  right  to  pos- 
session In  plaintiff.  PhllndelDht"* 
Lamp  Mfg.  Co.  v,  Delaware  Mar. 
Supply  Mfg.  Co..  90  A  595. 

[b]  Violation  of  terms  of  bill- 
nwnta — ^Where  It  Is  a  condition  in  a 
lease  of  personal  property  that  the 
lessee  shall  keep  It  upon  iwrtlcnUr 

? remises  and  not  remove  it  tbere- 
rom.  a  removal  of  such  property  by 
the  lessee  operates  as  a  forfeltore 
of  the  term,  and  divesta  his  title  so 
that  no  Interest  In  the  property  re- 
moved that  can  be  sold  by  execution 
remains  In  him.  Otto  r.  Wood,  2 
Wend.  (N.  T.)  498. 


For  later  oases,  davtlopmamta  and  changes  In  th«  law  see  cumulative  Annotatlona,  same  title,  nugt  and  not*  number. 
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BAILMENTS 


[6  0.  J.]  114? 


bailee  continues  in  pouession  of  the  property,  the 
bailor  may  treat  the  eontraot  as  continoing.^^  Should 
the  bailment  terminate  by  reason  of  the  bailee's 
refusing  to  perform  his  part  of  the  contract  the 
bailor  may  use  the  subject  matter  thereof  so  as  to 
relieve  the  bulee  from  all  unnecessary  damage.^^ 
Where  the  purpose  of  the  bailment  has  been  fully 
performed  a  gratuitous  bailee  is  not  liable  for  sub- 
sequent damages.^' 

[i  106]  B.  As  between  Bailor  or  Bailee  and  Third 
Pmons— 1.  Ughts  a»  ag^nst  TUrd  Persona — a.  Of 
Bailor— (1)  In  OennaL**  The  bailor,  as  the  general 
owner  of  the  property,  may  assert  his  title  as  against 
third  parties,^'  and  may  also  sue  for  the  recovery  of 
damages  for  any  injury  by  third  parties  to  his  re- 
versionary interrat.*' 

[i  1071.  (8)  Against  Ponons  Contracting  with 
Bailee.  Where  the  bailee  and  a  third  person  enter 
into  a  contraet  respecting  the  subject  matter  of  the 
bailment,  the  bailor  may  sustain  an  action  for  a 
breach  of  contract  against  such  third  person.** 

[$  108]  (3)  Against  Oreditors  of  Bailee.  As  a 
general  rule,  where  a  creditor  of  the  bailee  seizes 
the  bailed  property,  the  bailor  may  recover  posses- 


sion or  the  value  thereof  from  him.*^  TJpon  fa^- 
miliar  principles,  however,  the  bailor  may  be 
estopped  to  assert  his  title  as  against  subsequent 
creditors  of  the  bailee,"  and  by  statute  in  some 
states  a  reservation  of  title  by  the  bailor  is  void  as 
against  subsequent  creditors  of  the  bailee  unless  the 
agreement  is  recorded.'"  The  bailor  is  not  ordina- 
rUy  divested  of  his  title  to  the  bailed  property  by 
reason  of  its  forced  sale  under  an  execution  or  other 
process  against  the  bailee  but  creditors  of  a  bailee 
may  levy  on  and  sell  property  bailed  for  consump- 
tion or  for  sale,  or  to  be  dealt  with  in  any  way  in- 
consistent with  the  continued  ownership  of  the  bail- 
or, or  in  a  manner  which  would  neoesurily  destroy 
his  right  of  property.'^  Where  chattels  are  leased 
with  an  option  to  buy,  the  purchasers  of  the  bailed 
property  upon  execution  against  the  bailee  do  not 
acquire  the  option  to  purchase.^ 

109]  (4)  Against  Vendees  and  Other  Trans- 
ferees of  Bikilee.^  Aa  a  general  rule,  the  bailor 
may  recover  possession  of  the  subject  matter 
of  the  bailment,  or  its  value,  from  any  per- 
son who  has  acquired  possession  by  a  wrong- 
ful act  of  the  bailee,  such  as  a  sale,*"  mort- 


11.  BenJe  v.  Creagh,  21  Ala.  161: 
Edgar  V.  Paraell,  (Mich.)  151  NW 
714,  71B,  716  [quot  CycJ;  Chamber- 
lain V.  Pratt,  33  N.  T.  47. 

"Unqueatlonably,  the  bailment  ends 
absolutely  If  the  bailee  returns  the 
property  or  accounts  for  it  as  is  his 
duty;  but  if  at  the  expiration  of  the 
appointed  time  he  does  not  redeliver 
the  property  or  excuse  the  failure  to 
do  so,  nor  deny  the  bailor's  right  to 
possession  of  It,  the  bailment  does 
not  necessarily  end  as  to  him,  for  he 
yet  holds  the  property  In  trust,  and 
the  bailor  has  a  right  to  resume  the 
property  or  consider  the  bailment  as 
continued  or  renewed'  (6  Cyc  207; 
Klllott  on  Contracts,  8  3006),  and 
under  some  circumstances  the  Inac- 
tion of  the  parties  might  be  treated 
as  inferential  evidence  of  an  agree- 
ment to  that  effect."  Edgar  v.  Par- 
sell,  supra. 

Bailors  remedlss  for  failTtre  to  T*- 
tnrn  vjfon  tstml&atlon  of  bailment 
see  Infra  E{  118,  122,  123. 

[a]  AnalogT  bstweeu  baUse  and 
tenant  holding  ovwr. — "These  con- 
clusions are  based  upon  the  analogies 
of  the  law,  as  regulating  the  relation 
of  landlord  and  tenant  .  .  .  the  only 
difference  being,  that  the  holding 
over  of  the  tenant,  In  cases  where  it 
has  the  effect  of  renewing  the  lease, 
operates  presumptlo  Juris,  and  In  case 
of  a  bailee,  as  a  circumstance  the 
weight  of  which  Is  to  be  determined 
by  the  Jury."  BenJe  v.  Creagh,  21 
Ala.  ISl.  156. 

[h]    n*  iMllse'B  hoialOff  OTST  doss 

not  eiMt*  ft  nsw  ttnn«— ?'The  hirer 
of  personal  property  Is  a  simple 
bailee.  He  can  acquire  no  other 
rights  than  are  given  him  by  the 
terms  of  the  bailment;  and  If  he  re- 
tain possession,  after  the  period  stip- 
ulated by  the  bailment,  he  holds  the 
property  as  bailee  subject  to  the  de- 
mand and  disposal  of  the  owner;  and 
after  a  demand  and  refusal  trover  or 
replevin  will  lie  against  him."  Cham- 
berlain V.  Pratt,  38  N.  T.  47,  51. 

IS.  Johnson  v.  Meeker,  81  Hun 
92  faff  96  N.  T.  93,  48  AmR  60S1 
(holding  that  the  bailor  Is  not  bound 
to  have  his  property  suffer  from  dis- 
use and  exposure  and  sue  Anally  upon 
the  contract  as  If  performed). 

13.  Tomko  V.  Sharp,  (N.  J.  Bup.) 
»4  A  7*3. 

14.  rotm  of  action  see  Infra  |S 
llS-126. 

15.  See  Infra  SS  107-110. 
U.   See  Infra  M  120-128. 

17>  New  Jersey  Steam  Nav.  Co.  v. 
Boston  Merchants'  Bank.  6  How.  (U. 


S.)  344,  12  t,.  ed.  465;  Polack  v. 
O'Brien,  114  App.  Dlv.  366,  100  NTS 
885;  Sanderson  v.  Lamberton,  6  Blnn. 
(Pa.)  129. 

Action  against  oanier  see  Carriers 
[6  Cyc  511]. 

18.  U.  S. — In  re  Wright-Dana 
Hardware  Co..  211  Fed.  908,  912.  128 
CCA  286  [aff  205  Fed.  335,  and  clt 
Cyc];  In  re  Coe.  183  Fed.  745,  108 
CCA  181  [aff  169  Fed.  1002], 

Ala. — Abbercrombfe  v.  Bradford,  Ifi 
Ala.  560. 

Cal.— Hardy  v.  Hunt,  11  Cal.  S4», 
70  AmD  787. 

Ky. — Anderson  v.  Belle.  64  SW  849, 
23  KyL  1115. 

Me.— Small  v.  Hutchlns,  19  Me.  256; 
Sibley  v.  Brown.  IE  Me.  18E. 

Mass. — Walcot  v.  Pomeroy,  2  Pick. 
121. 

N.  H. — Bellows  T.  Denlson,  9  N.  H. 
293 

Pa. — Wetherin  v.  Gallagher,  217  Pa. 
635,  66  A  849;  King  v.  Humphreys,  10 
Pa.  217. 

Tenn. — Caldwell  v.  Cowan,  9  Terg. 

262. 

Vt.— Hart  V.  Hyde,  6  VL  »28. 

Ont.— Dlllaree  v.  Doyle,  43  V.  C. 
Q.  B.  442. 

EdaMllties  of  officers  seising  prop- 
erty belonging  to  a  third  person  see 
Sheriffs  and  Constables  [36  Cyc  1652 
et  seq,  1683  et  seq]. 

[a]  Sailed  property  not  liable  to 
dutresB  levied  against  bailee.  Owen 
V.  Boyle.  22  Me.  47. 

[b]  seisnre  of  reeepteole  oontaln- 
law  balled  pxopertjr^where  the  place 
In  which  a  bailee  keeps  balled  prop- 
erty Is  seised  by  a  creditor  and  such 
property  is  destroyed  accidentally, 
the  bailor  cannot  recover  from  the 
creditor  unless  the  seizure  caused 
the  destruction.  Hobson  v.  Woolfolk, 
23  La.  Ann.  884. 

19.  In  re  Wright-Dana  Hardware 
Co.,  211  Fed.  908,  912,  128  CCA  288 
[clt  Cycl;  Anderson  v.  Heile,  64  SW 
849,  23  KyL  1115;  Drew  v.  Kimball. 
43  N.  H.  282,  80  AmD  163;  Bralnard  v. 
Knapp,  9  Misc.  206,  29  NTS  678. 

90.    See  supra  f  31. 

SI.  Hatch  V.  Heim.  S6  Fed.  436. 
30  CCA  171;  Holt  v.  Holt,  58  N.  H. 
276;  Cole  v.  Mann,  62  N.  T.  1;  BYank 
v.  Batten,  49  Hun  91,  1  NTS  70S; 
Clark  V.  Jack,  7  Watts  (Pa.)  375; 
Cobb  v.  Deichea,  7  Pa.  Super.  252. 

[a]  A  distress  or  sale  for  rent  ow- 
Ing  b7  the  bailee  does  not  divest  the 
title  of  the  bailor.  Connah  v.  Hale, 
23  Wend.  (N.  T.)  462. 

Ub]  A  snle  for  taxes  owed  bj  the 
tee  does  not  operate  to  divest  the 


bailor's  title.    Crist  v.  Kleber,  79  Pa. 

2S0. 

Sa.  Frank  v.  Batten,  49  Hun  91,  1 
NTS  706;  Ludden  v.  Hazen,  31  Barb. 
(N.  T.)  650.  See  also  Russell  v. 
Favler,  18  La.  685.  36  AmD  662;  Dev- 
lin V.  O  Netll,  6  Daly  306  [aff  68  N.  T. 
622]. 

S3.  Cobb  v.  Delcbes.  7  Pa.  Super. 
262. 

34.  Bight  Of  baUee  to  sell  or  to 
transfer  see  supra  H  67,  68. 

as.  U.  S, — Aborn  v.  Mason,  1  P. 
Cas.  No.  19,  14  Blatchf.  405. 

Ala. — Medlln  v.  Wllkerson,  81  Ala. 
147,  1  S  37:  Calhoun  v.  Thompson.  56 
Ala.  166,  28  AmR  754. 

Ind. — Kitchen  V.  Vanadar,  1  Blackf. 
366,  12  AmD  249. 

Ky. — ^Vaughn  v.  Hopson.  10  Bush 
337;  Chism  v.  Wood^  Hard.  631,  3 
AmD  740. 

La.— Prantz  v.  Pink.  125  La.  1013, 
52  S  131.  28  LRANS  539. 

Mass. — O'Herron  v.  Gray.  168  Mass. 
573,  47  NE  429,  60  AmSR  411,  40  LRA 
498. 

Mich.— Nichols  V.  Monjeau,  132 
Mich.  582.  94  NW  6. 

Mo. — Oyler  v.  Renfro,  86  Mo.  A. 
321;  Hendricks  v,  Evans,  46  Mo.  A. 
313 

N.  H.— Partridge  v.  Phllbrick,  60 
N.  H.  556;  Johnson  v.  Wllley,  46  N. 
H,  75;  Lovejoy  v.  Jones,  30  N.  H. 
164;  Sargent  v.  Olle,  8  N.  H.  325; 
Sanborn  v.  Colman,  6  N.  1.  14,  23 
AmD  703. 

N.  J.— Midland  B.  Co.  v.  Hitchcock, 
37  ^^  .T.  Eq.  549. 

Oil.— JolKi.'^on  V.  Miller,  16  Oh.  431; 
RoI;itid  V,  Gundy,  5  Oh.  202. 

Pa. — Rodgera  v.  Grotbe,  B8  Pa.  414; 
Heizmann  v.  Hank,  2  woodw.  469; 
Hardy  v.  Metzgar,  S  Teates  S47. 

R.  C— Adams  V.  Fellers,  88  S.  C. 
21:;,  70  SE  722,  35  LRANS  386;  Ar- 
mour v.  Ross,  78  S.  C.  294,  58  SB  941, 
1135. 

Tex. — Stillman  v.  Hurd,  10  Tex. 
109;  Woodward  v.  San  Antonio  Tract. 
Co.,  (Civ.  A.)  95  SW  76. 

Vt.— Child  V.  Allen.  33  Vt.  476; 
Dunham  v.  Lee,  24  Vt.  432;  Swift  v. 
Moaeley,  10  Vt.  208,  33  AmD  197; 
Heacock  v.  Walker,  1  Tyler  338. 

Eng. — Cooper  v,  Wlllomatt,  1  C.  B. 
672.  50  ECL  672.  186  Reprint  706. 

Man. — Sutherland  v.  Mannlx,  8  Man. 
641. 

[a1    might  of  banor  to  reoaptvre^ 

tf  the  borrower  of  a  horse  sells  the 
same,  the  owner  has  a  right  to  recap- 
ture it  from  the  purchaser,  provided 
he  does  not  commit  a  breach  of  the 
peace.    Heacock  v.  Walker,  1  Tyler 
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gage,**  pledge,"'  or  other  transfer;  ^»  and  this  right 
of  the  bailor  may  be  enforced  even  against  one  who 
purchases  from  the  bailee  in  good  faith  and  without 
notice  of  the  bailor's  title,"  the  principle  being  that 
the  bailee  cannot  transfer  a  greater  right  or  a  better 
title  than  be  himself  posaesees,**  and  that  a  person 
purchasing  property  from  a  stranger  does  so  at  his 
peril.'*  A  bona  fide  pnrehaser  is  not,  however, 
estopped  to  deny  the  bailor's  title."  Acts  of  owner- 
ship by  the  bailee,  however  inconsistent  with  his 
rights  as  bailee,  may,  if  brought  to  the  knowledge  of 


the  bailor,  both  affect  his  title  and  bar  any  right 
of  action  by  him  with  respect  to  the  property." 
Further,  if  the  conduct  of  the  bailor  has  been  such 
as  reasonably  to  lead  the  third  party  to  believe  that 
the  title  to  the  property  was  in  the  bailee,  the  bailor 
is  estopped  to  set  np  his  title  i^ainst  sncb  third 
party;**  bnt  mere  delivery  of  the  property  by  the 
bailor  to  the  bailee  is  not  in  itself  a  sufficient  in- 
dicium of  ownership  by  the  bailee,**  although  in 
some  states  it  is  provided  by  statute  that  a  bailor 
may  not  assert  his  title  against  a  bona  fide  pur- 


(Vt.)  338.  866  Assault  and  Batterr 
S  64. 

[b]  TlM  tailor  may  Moorar  trtm 
a  aultTaaaM  and  Is  not  estopped  by 
his  failure  to  dlaafflrm  promptly  the 
tortious  sals  by  the  bailee  where  he 
had  no  knowledge  of  the  Intention  of 
the  orl^nal  vendee  further  to  dispose 
of  the  property.  Nichols  t.  Honjeau, 
132  Mich.  6S2.  94  NW  «. 

[c]  Th*  MBS  fMt  tliat  tkm  vwnux 
of  propwrty  Intmto  ttm  onstoAy  to 
aaouuT  does  not  give  that  other  any 
apparent  authority  to  sell  to  a  third 

Karty  and  to  pass  title.  Ball-Barn- 
art-Putman  Co.  v.  Lane,  13B  HIch. 
275.  97  NW  727. 

86.  Stevens  v.  Cunningham,  3  Al- 
len (Mass.)  491  (holding  that  a  bailee 
authorized  to  sell  has  no  authority  to 
morlKage) :  Thlrlby  v.  Rainbow,  9S 
Mich.  164,  53  NW  Ifift;  Ollbsrt  Book 
Co.  V.  Sheridan,  114  Mo.  A.  S32,  89 
SW  555. 

[a]  Beooni  of  aa  viiaatliorUod 
mortgafs  does  not  affect  the  bailor 
with  notice.  Robinson  v.  Bird.  15S 
Mass.  357.  33  NE  3»t.  35  AmSR  496. 

[b]  Am  anctioaMr  who  mUb  roods 
under  a  mortgage  given  by  a  bailee 
to  a  third  person  is  liable  to  the  bail- 
ors for  the  value  of  the  goods,  al- 
though he  has  acted  in  good  faith  and 
In  Ignorance  of  the  rights  of  the  lat- 
ter. Robinson  v.  Bird,  168  Mass.  367, 
33  NB  391.  35  AmSR  49E. 

87.  Cal. — Shafer  v.  Lacy.  121  Cal. 
674,  64  P  72. 

Mass. — Scollans  v.  Rollins,  179 
Mass.  346,  60  NE  983,  88  AmSR  386; 
O'Herron  v.  Gray,  168  Mass.  573,  47 
NE  429,  60  AmSR  411,  40  LRA  498. 

Mo. — -Sowden  v.  Keasler,  76  Mo.  A. 
581. 

N.  Y. — Le  Marchant  v.  Moore.  160 
N.  T.  209.  44  NE  770;  Matter  of  Mills. 
126  App.  Dlv.  730,  110  NTS  314  [aff 
193  N.  Y.  626  mem,  86  NE  1128  mem}; 
Hassett  v.  Sanborn,  62  App.  DlT.  688, 
71  NYS  81. 

Pa. — Qallaher  v.  Cohen,  1  Browne 
42;  North  v.  Barr,  17  WklyNC  425. 

Vt.— Thrall  v.  Lathrop,  30  Vt.  307, 
73  AmD  306. 

Eng. — Hartop  v.  Hoare,  3  Atk.  44, 
26  Reprint  828.  Str.  1187,  93  Reprint 
1117.  1  Wils.  C.  P.  8.  96  Reprint 
462. 

88.  Schenck  v.  Saunders,  13  Gray 
(Mass.)  37:  Otis  v.  Sellgman,  67  How 
Pr  (N.  Y.)  101  (assignment  of  balled 
property);  Smith  v.  Texas,  etc..  R. 
Co.,  (Tex,  Civ.  A.>  127  SW  866;  Wood- 
ward V.  San  Antonio  Tract.  Co.,  (Tex. 
Civ.  A.)  96  SW  76. 

[a]  Property  takw  M  ladsonnity 
for  beoouuig  mrsty  of  bailee. — ^A 
person  taking  bailed  property  to  in- 
demnify himself  for  going  on  a  recog- 
nizance for  the  bailee  is  liable  to  the 
bailor  for  the  use  of  the  property, 
according  to  the  terms  of  the  lease 
entered  into  by  the  bailee.  Rowe  v. 
Sharp,  51  Pa.  26. 

[b]  A  person  who  makes  adranoM 
to  eh*  hallM  upon  the  subject  matter 
of  a  bailment  cannot  hold  such  prop- 
erty as  against  the  bailor.  Schenck 
V.  Saunders,  13  Gray  (Mass.)  37. 

[c]  If  baOM  hu  antkoilty  to  sz- 
ohangv  an  artlds,  and  does  make  an 
exchange  in  accordance  with  his  au- 
thority and  afterward  converts  the 
property  received,  the  other  party  to 
the  exchange  is  not  liable  to  the  bail- 


or. Corbe  v.  Burkert,  43  Pa.  Super. 
186. 

n.   Ala. — Booser  V.  Jones.  169  Ala. 

481,  63  S  1018. 

Conn. — Hart  v.  Carpenter,  24  Conn. 
427. 

111.— Fawcett  V.  Osbom.  82  III.  411, 
83  AmD  278;  Montague  v.  Ficklln,  18 
111.  A.  99. 

Ind. — Ingersoll  v.  Bmmerson,  1 
Ind.  76;  KItchell  v.  Vanadar,  1  Blachf, 
366.  12  Amp  249. 

Iowa. — ^Baehr  v.  Clark,  8S  Iowa  313. 
49  NW  840,  13  LRA  717. 

Ky. — Chlsm  V.  Woods,  Hard.  631,  3 
AmD  740. 

Md.— Leyi  T.  Booth.  68  Md.  SOS,  42 
AmR  332. 

Mass.— Scollans  t.  Rollins,  179 
Mass.  346,  60  NE  98S,  88  AmSR 
386. 

Minn. — Norris  v.  Boston  Music  Co., 
129  Minn.  198,  151  NW  971. 

Mo. — Oyler  v.  Renfro,  86  Mo.  A. 
321 

N.  H.— Johnson  v.  Wllley,  46  N.  H. 
75:  Bailey  v.  Shaw.  24  N.  H.  297,  66 
AmD  241. 

N.  J.— Midland  R.  Co.  T.  Hitchcock, 
37  N.  J.  649. 

N.  T. — Edwards  v.  Dooley,  120  N. 
Y.  540,  24  NE  827:  Austin  v.  Dye,  46 
N.  Y.  600;  Wooster  v.  Sherwood,  25 
N.  Y.  278;  Smith  v.  Clews,  53  Hun 
601  [rev  on  other  grounds  105  N.  Y. 
283.  11  NE  632,  69  AmR  502l';  Saltus 
V.  Everett,  20  Wend.  267,  32  AmD 
641. 

Pa. — Mnier  Piano  Co.  v.  Parker, 
165  Pa.  208,  26  A  303.  36  AmSR  873; 
Crist  V.  Kleber,  79  Pa.  290;  Quinn  v. 
Davis,  78  Pa.  16;  Chamberlain  v. 
Smith,  44  Pa.  431;  McMahon  v.  Sloan, 
12  Pa.  229.  61  AmD  601;  Hardy  v. 
Metzgar,  2  Yeates  347;  Kstey  Co.  v. 
Dick,  41  Pa,  Super.  610;  Harnett  v. 
Peln.  41  Pa.  Super.  423;  Heisley  v. 
Economy  Tool  Mfg.  Co.,  33  Pa.  Super. 
218-  Mann  V.  English,  7  Pa.  Co.  637; 
Hildeburn  v.  Nathan,  1  Phlla.  667. 

S.  C. — Adams  v.  Felera.  88  S.  C. 
212.  70  SE  722,  35  LRAN3  385. 

Vt. — Heacock  v.  Walker,  1  Tyler 
338 

Eng. — McCombfe  v.  Davles,  6  East 
538,  102  Reprint  1393. 

"It  has  always  been  the  law  that  a 
bailor  may  pursue  his  property  and 
reclaim  it,  even  in  the  hands  of  a 
good  faith  purchaser  from  or  under 
the  bailee,  unless  estopped  by  his 
own  conduct  from  causing  lotfs  to 
such  purchaser."  Norris  v.  Boston 
Music  Co.,  129  Minn.  198,  203,  151 
NW  971. 

Blffht  to  Mil  or  transfer  see  supra 

30.  Cox  V.  McGulre,  26  Til.  A.  316; 
Roland  V.  Gundy,  5  Oh.  202;  Barnett 
V.  Fein,  41  Pa.  Super.  423;  Woodward 
V.  San  Antonio  Tract.  Co.,  (Tex.  Civ. 
A.)  96  SW  76. 

[a]  Although  tho  balls*,  has  a 
rlgbt  to  pnrohas*  the  goods  on  pay- 
ing a  certain  price  therefor,  a  sale 
by  him  before  he  has  made  such  pay- 
ment does  not  pass  title  to  his  ven- 
dee.   Sargent  v.  Gile,  8  N.  H.  325. 

31.  Hardy  v.  Hetxgar,  2  Yeates 
(Pa.)  347. 

38.  McFerrin  T.  Perry,  1  Sneed 
(Tenn.)  314. 

33.  Lucas  V.  Danleli^  34  Ala.  188; 
Knight  V.  Bell,  22  Ala.  198;  Callls  v. 
Tolson,   6  Gill  &  J.   (Hd.)   80;  Mc- 


Mahon V.  Sloan,  12  Pa,  229.  51  AmD 
601. 

34.  Morsch  v.  Lesslg,  45  Colo.  ICS, 
100  P  481;  Midland  R.  Co.  v.  Hitch- 
cock, 37  N.  J.  Eq.  649;  Smith  v. 
Clews.  105  N.  Y.  283,  11  NE  632,  5S 
AmR  602  [rev  33  Hun  601]:  Hatter 
of  Mills,  125  App.  Dlv.  730,  110  NYS 
314  [afr  193  N.  Y.  626  mem,  86  NE 
1128  meml:  Penfield  v.  Dunbar,  64 
Barb.  (N.  Y.)  239. 

[al  QuMtlon  of  tasti^Whather 
the  bailor  Is  estopped  to  asaert  bis 
claim  against  a  person  who  deals 
with  the  bailee  on  the  apparent 
ownership  of  the  latter  Is  a  queatloa 
of  fact,  Brainard  v.  Knapp,  9  Misc. 
206,  29  NYS  678. 

[b]  Sale  (Aanfad  to  Trti**ir "  it 
Where  a  parol  contract  of  sale  has 
been  completely  executed,  and  subse- 
quently the  seller  and  the  purchaser 
by  an  agreement  In  writing  change 
the  contract  to  a  bailment,  and  there- 
after the  goods  are  sold  and  deliv- 
ered to  a  third  person  who  has  had  no 
notice  of  a  written  agreement  of  bail- 
ment the  purchaser  takes  a  good 
title  as  against  the  original  owner. 
Scott  V.  Massey,  18  Pa.  isuper.  372. 

[c]  Deolarattona  of  tb*  baUor  that 
the  balleo  owns  th*  property  sold  do 
not  bind  the  bailor,  unless  the  pur- 
chaser was  thereby  induced  to  buy. 
McMahon  v.  Sloan,  It  Ps.  229.  61 
AmD  601;  Hildeburn  V.  Nathans.  1 
Phlla.  (Pa.)  667. 

[d]  A  bailor  Is  not  astoppad  to 
assart  Us  title  to  the  balled  property, 
because  he  permits  the  bailee  to  sell 
It  to  a  stranger  to  apply  upon  a  prior 
indebtedness  due  to  him  from  the 
bailee.  If  such  parchaser  Is  at  the 
time  of  purchase  aware  of  the  bailor's 
title.  Penfleld  v.  Dunbar,  64  Barb. 
(N.  T.)  239. 

[e]  Tha  presanoa  of  tlio  baUoz^ 
acaut  at  a  foreclosure  sale  under  a 
wrongful  mortgage  by  the  bailee  Is 
not  misleading  to  a  purchaser.  If  such 
agent  says  nothing  concerning  the 
property  and  if  the  purchaser  is  not 
aware  that  the  bailor's  agent  Is  pres- 
ent. Thlrlby  v.  Rainbow.  92  Mich. 
164.  63  NW  169. 

[f]  To  aSoot  tha  bailor^  tltto  as 
to  strangers,  acts  of  ownership  in- 
consistent with  the  bailor's  title  must 
be  brought  to  the  knowledge  of  the 
bailor.  McMahon  v.  Sloan,  IS  P». 
229,  61  AmD  601;  Hildeburn  Na- 
thans, 1  Phlla.  (Pa.)  667. 

[g]  VoasMMloa  by  ths  baUss  for 
mors  tbaa  a  year  and  use  of  the 
property  as  his  own,  with  the  con- 
sent of  the  bailor.  Is  sufHclent  to 
estop  the  bailor  to  assert  his  title 
as  against  a  bona  flde  mortgagee  of 
theproperty  from  the  bailee.  Davis 
V.  Wewoka  First  Nat.  Bank,  <  Ind.  T. 
124.  89  SW  1016,  26  LRANS  760  and 
note. 

[h]  Reasonable  dVlay  by  the  liaDor 
In  reclaiming  the  property  from  the 
person  to  whom  it  has  wrongfully 
been  transferred  by  the  bailee  does 
not  estop  the  bailor,  Nichols  v,  Mon- 
Jeau,  132  Mich.  682,  94  NW  6;  Na- 
tional Cash  Register  Co.  v.  Shorber. 
41  Pa.  Super.  187. 

35.  Shafer  v.  Lacy,  121  Cal.  574, 
64  P  72;  Morsch  v.  Lesslg,  46  Colo. 
168,  100  P  431. 

[a]  ••nu  WMW  dellvsrr  of  tts 
possession  of  personal  property  doea 
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«Ai6aet  from  the  bailee  if  he  hu  allowed  the  bailee 
io  t-emain  in  possession  of  the  propetiy  for  ft  oertain 
length  of  time  and  has  not  recorded  Ms  reservation 
of  title."  So  in  England  a  porehaser  from  the 
bailee  at  market  overt  may  acquire  a  good  title  as 
a^^ainst  the  bailor,^'  but  the  doctrine  of  market 
overt  is  not  recognized  in  the  United  States.'^ 

Baited  property  vnmgf oily  annexed  to  real  estate 
of  bailee.  The  bailor  cannot  recover  property  from 
a  purchaser  where  it  was  tortiously  annexed  to  the 
real  estate  of  the  bailee  who  then  sold  the  real  estate 
to  the  purchaser." 

Election  of  remedies.  Where  the  bailee  sells  the 
thing  without  aathority,  an  action  of  assumpsit 
against  him  by  the  bailor  to  recover  the  proeeeds  of 
the  sale  may  be  r^arded  as  an  affirmance  of  the  aet, 
and  debars  any  action  against  the  purchasers.  But 

not.  Btandlnv  alone,  constitute  such 
an  Indicium  of  ownership  as  will 
bind  the  owner,"  Brewster  v.  Sime, 
42  Cal.  139.  147  [quot  Shafer  v.  L«cy. 
121  Cal.  E74,  579.  64  P  72]. 

M.   See  supra  i  31. 

87.  Borwood  v.  Smith,  2  T.  K.  760. 
100  Reprtnt  404,  23.  ERC  243.  And 
see  Kltehell  v.  Vanadar,  1  Blaokf. 
(Ind.)  35<,  12  AmD  249;  HofTman  v. 
Carow.  22  Wend.  (N.  Y.)  285. 

as.  Cal. — Robinson  v.  Haas.  40  Cal. 
474. 

Ind.'-Eltohen  v.  Vanadar,  1  Blaokf. 
»St.  12  AmD  24d. 

N.  T.— -Hoffman  t.  Carow,  SS  Wend. 
SIS. 

Oh. — Roland  V.  Oundr.  6  Oh.  202. 

Pa,— King  V.  Richards,  6  Whart. 
418,  27  AmD  420;  Leoky  t.  McDer- 
fflott.  i  Berg.  A  R.  600;  ISaston  v. 
Worthln^ton,  6  Berg.  8t  R.  180;  Hardy 
V.  MetsRsr,  2  Teates  847. 

Vt.— Heaoock  v.  Walker,  1  Tyler 
238. 

"The  only  cases  of  sals  which  can 
with  propriety  be  said  to  bs  made 
In  overt  market  with  us,  are  sales 
made  under  the  probate  act  upon 
writs  of  execution,  and  of  goods 
found,  or  estraya.  which  belns  regu- 
lated by  statute,  public  advertise- 
ment made,  and  the  sale  effected  by 
the  known  officers  of  government,  or 
under  the  express  provisions  of  the 
laws,  ought  to  enure  against  the 
owner."  Heacock  v.  Walker,  1  Tyler 
(Vt.)  3S8,  S4l. 

38.  Fryatt  v.  Sullivan  Co.,  7  HIU 
<N.  T.)  529  [aft  6  Hill  116]. 

M.  Hyde  v.  Noble,  13  N.  H.  494, 
28  AmD  608. 

[a]  Abandonment  of  snlt  acalnat 
IrsliTT — ^The  mere  facts  of  suing  the 
master  of  a  vessel,  who  has  wrong- 
fully disposed  of  the  cargo,  and  of 
afterward  abandoning  the  suit,  con- 
stitute no  defense  In  an  action 
brought  against  the  purchaser  for 
the  recovery  of  the  property  or  Its 
value.  But  should  the  owner  sue  the 
seller  and  recover  full  damages 
Which  are  satlsfled,  he  could  not  also 
recover  from  the  purchaser.  Still- 
man  v.  Hurd,  10  Tex.  109. 

41.  Lexington,  etc.,  R.  Co,  v.  Kldd, 
7  Dana  (Ky.)  246.  And  see  infra  i 
120. 

48.   Form  of  aoUon  see  infra  I  126. 

43.  U.  S. — Chicago  v.  Pennsyl- 
vania Co.,  119  Fed.  497. 

Ala. — Montgomery  Gaa-Llght  Co,  v. 
Uontgomery,  etc.,  R.  Co.,  86  Ala.  372, 
S  S  735;  Calhoun  v.  Thompson,  56  Ala. 
166,  28  AmR  754;  McOlll  v.  Monette, 
37  Ala.  49;  Hare  v.  Fuller,  7  Ala.  717. 

Pla. — Atlantic  Coast  Line  R.  Co.  v. 
Partridge,  5ft  Fla.  153.  60  S  634. 

Ga. — Lockhart  v.  Western,  etc.,  R. 
Co..  73  Qa.  472,  E4  AmR  883. 

111.— Peoria,  etc  R.  Co,  v.  Mcln- 
tlre,  39  111.  298;  Mier  v.  Chicago,  etc.. 
R.  Co.,  179  111.  A.  221;  Walsh  v.  U.  S. 
Tent  etc^  Co.,  163  111.  A.  229;  Hollen- 
back  V.  Todd,  19  111.  A.  462  [afC  119 
Ul.  643,  8  828]. 


Iowa. — Allen  v.  Barrett,  100  Iowa 
16.  «9  NW  272. 

Ky. — Belt  Blectrlc  Line  Co.  v. 
Creason,  14  KyL  203 ;  Owensboro 
Wharfboat  Co.  v.  Hoover,  13  KyL 
399. 

Me. — Morse  v.  Androscoggin  R,  Co., 
39  Me.  285;  Moran  v.  Portland  Steam 
Packet  Co.,  35  Me.  65;  Little  v.  Fos- 
sett.  34  Me.  646,  66  AmD  671. 

Md. — American  Dist,  Tel.  Co.  v. 
Walker.  72  Md.  464,  20  A  1,  20  AmSR 
479. 

Mass. — Bowen  v.  New  York  Cent., 
etc..  R.  Co.,  202  Mass.  263.  88  NE  781; 
Johnson  v.  Holyoke,  105  Mass.  80; 
Caswell  V.  Howard,  16  Pick.  662. 

Minn. — Chamberlain  v.  West,  87 
Minn.  64,  83  NW  114. 

Miss. — Baggett  v.  McCormlck,  78 
Miss.  652.  19  8  89,  66  AmSR  654. 

Mo. — Parker-Washington  Co.  v.  St. 
Louis  Transit  Co.,  165  Mo.  A.  302,  147 
6W  189. 

Nebr. — Union  Pac.  R,  Co,  v.  Meyer, 

76  Nebr,  649,  107  NW  793,  14  AnnCaa 
634  and  note. 

N.  H. — ^Murray  v.  Warner,  56  N.  H. 
646,  20  AmR  227;  Woodman  v.  Not- 
ttnKhsjn,  4f  N.  H.  387,  0  AmR  526; 
Elklns  V.  Boston,  etc.,  R.  Co.,  19  N. 
H.  337,  61  AmD  184. 

N.  J.— Petchenlk  v.  Rich,  (Sup.)  87 
A  97,  98  [cit  Cyc];  New  Jersey  Cent. 
R.  Co.  V.  Bayway  Rednlng  Co.,  81  N. 
J.  L.  456.  459,  79  A  292,  AnnCasl912D 

77  and  note  (cit  Cyc]. 
N.  Y. — Man  ion  v.  Loorols  Sana- 
torium, 162  App.  Dlv.  421.  147  NTS 
761;  McMurray  v.  Fargo,  147  App. 
Dlv.  422,  423,  131  NYS  884  [(juot 
Cyc];  Kellogg  v.  Sweeney,  1  Lans. 
397  [afl  46  N.  Y.  291.  7  AmR  333]; 
Bliss  V.  Schauta,  48  Barb.  339;  Abra- 
hamovits  v.  New  York  City  R.  Co.. 
64  Misc.  639,  640,  104  NYS  663  iQUOt 
Cyc];  Colvin  v.  Fargo.  47  Misc.  642, 
94  NYS  377;  Schoenholts  v.  Third 
Ave.  R.  Co..  14  Hlsc  461.  26  NYS  15 
[rev  on  other  grounds  16  Ulsc.  7,  37 
NTS  682];  Faulkner  v.  Brown,  13 
Wend.  63. 

N.  C. — Ashevllle,  etc..  R.  Co.  v. 
Balrd,  164  N.  C.  263,  266,  80  8E  406 
tclt  Cyc]. 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  361,  69  8E  666.  AnnCaslSlSB 
971;  Wilkes  v.  Southern  R.  Co..  85  S. 
C.  346.  67  SE  292.  137  AraSR  890,  21 
AnnCas  79;  Battle  v.  Columbia,  etc., 
R.  Co..  70  S.  C.  329,  49  SE  849. 

Tex. — Masterson  v.  International, 
etc..  R.  Co.,  (Civ.  A.)  56  SW  577. 
Vt. — White  V.  Basoom,  28  Vt.  268. 
Eng.— The  Wlnkfleld,  [1902]  P.  42, 
3  BRC  368  [overr  Clarldge  v.  South 
Staffordshire  Tramway  Co„  [1892]  1 
Q.  B.  422];  Croft  v.  Alison.  4  B.  & 
Aid.  690,  6  ECL  614.  106  Reprint  1052; 
Nlcolls  V.  Bastard,  2  C.  M.  ft  R.  659, 
150  Reprint  279. 

Out. — Mason  v.  Morgan,  24  U.  C.  Q. 
B.  828:  Irving  v.  Hagerraan,  22  U.  C 
Q.  R  646. 

[a]  BMHKm  of  tkm  valfc— The 
bailee  is  allowed  to  recover  in  such 


a  previous  action  against  the  bailee  for  a  breach  of 
the  contract^  or  for  the  conversion  of  the  property, 
in  which  the  owner  has  recovered  damages,  but  has 
received  no  satisfaction  of  them,  is  no  bar  to  a  sub- 
sequent action  against  the  purchaser.*** 

[i  110]  (d)  Against  Persong  Injuring  Property. 
The  bailor  may  sue  in  an  a[}propriate  form  o£  ac- 
tion for  any  injniy  by  a  third  person  to  the  sub- 
ject matter  of  the  bailment  which  results  in  damage 
to  the  bailor's  reversionary  interest.*^ 

[$  111]  b.  Of  Bailee.  The  bailee,  being  entitled 
to  the  possession  of  the  property  bailed,  has  a 
special  mterest  in  it  which  is  sufficient  to  entitle 
him  to  sue  third  persons  for  loss  of  or  injury  to 
the  property,*^  for  disturbance  of  his  possession,*^ 
or  for  breach  of  contract  with  the  bailee  in  r^ard 
to  the  property.*'   And  this  r^ht  of  the  bailee  to 

case  not  because  he  has  In  truth  and 
fact  any  proprietary  rights  in,  or 
title  to,  the  property  balled,  but  be- 
cause as  'Against  a  wrongdoer  pos- 
session Is  title."  Eastern  Conatr.  Co. 
v.  National  Trust  Co.,  [1914]  A.  C. 
197,  210  [quot  Lord  Campbell  In  Jef- 
feries  v.  Great  Western  R.  Co..  6  E. 
&  B.  802,  85  ECL  802.  119  Reprint 
680]. 

44.  U.  8. — National  8urety  Co.  V. 
U.  S.,  129  Fed.  70,  63  CCA  612;  Knight 
v.  Davis  Carriage  Co.,  71  Fed.  662, 
1 8  CCA  287 

Ala. — Baker  v.  Troy  Compress  Co., 
114  Ala.  416,  21  S  496;  Cox  t.  Easley. 
11  Ala.  362. 

Ark. — Chamblee  v.  McKenzie,  31 
Ark.  156. 

Cal.—Bode  V.  Lee,  102  Cal.  683.  36 
P  936. 

Conn. — White  v.  Webb,  16  Conn. 

302. 

III. — McGraw  v.  Patterson,  47  111. 
A.  87 

Kan. — Nashville,  etc.,  R.  Co.  v. 
Dale.  68  Kan.  108,  74  P  596. 

Md.— Harker  v.  Dement.  »  Oill  7. 
62  AmD  670. 

Mass. — Harrington  v.  King.  121 
Mass.  269;  Shaw  v.  Kaler.  106  Mass. 
448-  Eaton  v.  Lynde,  16  Mass.  242. 

MO. — Vermillion  v.  Parsons,  101 
Mo.  A.  602,  73  SW  994;  8owden  v. 
Kessler,  76  Mo.  A.  681. 

N.  H.— Hyde  v.  Noble,  13  N.  H.  494, 
38  AmD  508;  Poole  v.  Symonds,  1  N. 
H.  289,  8  AmD  71. 

N.  Y. — Bowen  v.  Tenner.  40  Barb. 
383;  Simpson  v.  PIlpoul.  77  Misc.  108, 
136  NYS  46;  Leonclnl  v.  Post,  13  NYS 
825:  Butts  V.  Collins.  13  Wend.  139; 
Faulkner  v.  Brown,  13  Wend.  63. 

N.  C— Hopper  v.  MlHer,  76  N.  a 
402. 

Pa. — McCroasan  v.  Rellly,  33  Pa. 
Super.  628. 

S.  C, — Godfrey  v.  Pullman  Co..  87 
S.  C.  361,  69  SB  666,  AnnCasl912B 

971- 

Vt.— Burdlct  T.  Murray,  3  Vt.  308, 
21  AmD  588. 

"And  BO  a  person  In  possession  of 
goods  as  bailee  may  maintain  the 
action  against  all  persons  except  the 
true  owner,  and  even  against  him  If 
he  has  a  lien  for  services,  advances 
and  the  like  upon  It."  Sowden  v. 
Kessler,  76  Mo.  A  581,  683. 

[a]  A  bailee  havliig  a  lien  may  r«. 
oover  the  property  or  the  amount  of 
the  lien  from  an  offlcer  who.  without 
his  consent,  has  taken  It  on  execu- 
tion against  the  bailor.  Douglass  v. 
McFarland,  92  Cal.  656.  28  P  687; 
Moore  v.  Hitchcock.  4  Wend.  (N.  Y.) 
292 

[bl  Where  property  belongs  to 
dUterent  bailors. — A  bailee  has  an 
entire  cause  of  action  against  pur- 
chasers of  balled  property  taken  out 
of  his  possession,  even  though  such 
property  belongs  to  more  than  one 
bailor.  Bode  v.  Le^  102  Cal.  683,  3« 
P  936. 

4B,  Bruen  v.  Kansas  City  Asrlcul- 
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tended  or  the  bailee  fails  to  deliver  over  or  to  re- 
deliver in  accordance  with  bis  contract;"'  where  the 
bailee  has  been  guilty  of  such  a  want  of  care  with 
respect  to  the  subject  matter  of  the  bailment  that 
the  bailor  is  damaged  thereby  where  the  bailee 
has  departed  from  the  terms  of  the  bailment  or  the 
instructions  of  the  bailor;**  or  where  services  to  be 
peif  ormed  by  die  bailee  have  not  been  suflBciently 
performed." 

117]  b.  In  Bailee.  A  ri^^t  of  action  accrues 
to  the  bailee  where  the  bailor  has  retaken  from  him 
the  subjeet  of  the  biulment  during  such  time  as 
the  former  was  entitled  to  retain  possession/*  or 
where  the  bailee  is  entitled  to  compensation.** 
Again,  where  the  contract  is  one  of  hiring,  and 
the  article  is  not  fit  for  the  purpose  for  which  it 
was  hired,  the  bailee  may  sue  for  a  breach  of  the 
hirii^  contract.'' 

118]  2.  Form  of  Actioit-a.  Bj  Baikn^a) 
In  General — (a)  Assumpsit.*'  The  bailor  may  sue 
the  bailee  in  assumpsit  where  the  subject  matter 
has  been  sold  by  the  bailee  or  otherwise  converted 
into  money  or  money's  worth.*'  Action  in  assump- 
sit may  also  be  brought  for  breach  of  the  bailee's 
express  or  implied  contract  to  use  due  care  in 


keeping  the  goods  and  to  redeliver  them  at  the 
termination  of  the  period  of  bailment.'^  Where  a 
bailee  for  hire  for  a  specific  period  is  deprived  of 
the  use  of  the  property  for  any  portion  of  the  time 
by  a  superior  title,  he  may  resort  to  the  implied 
warranty  of  undisturbed  possession  for  the  tens." 

1191  (b)  Account.  The  action  of  book  ac- 
count, which  is  authorized  by  statute  in  certain 
cases  in  the  states  of  Vermont  and  Conneetieat, 
will  not  lie  for  any  breach  of  duty  by  a  bailee.^* 
[$  120]  (c)  OaM."*  The  bailor  may  sue  in  case 
where  the  subject  matter  of  the  bailment  has  been 
misused  by  the  bailee,**  or  where  a  loss  or  injury 
to  the  property  has  occurred  from  the  latter's  ne- 
glect."' In  fact  case  may  be  brought'  for  an; 
breach  by  the  bailee  of  duties  implied  by  law  from 
the  existence  of  the  relation  of  bailor  and  bailee,** 
and  if  the  duty  alleged  to  have  been  violated  is  one 
that  arisM  out  of  the  relation  it  is  no  objection  to 
an  action  in  case  that  the  performance  of  the  dot; 
has  been  expressly  stipulated  for," 

121]  (d)  Trespass.**  Trespass  will  lie  -where 
the  bailee  has  destroyed  the  bailed  property**  or 
lost  it." 

[$  122]    (e)  Trow.M    Where  the  bailee  has 


as.  Ala. — Atkinson  v.  Jonee.  72 
Ala.  248;  Cothran  v.  Moore,  1  Ala. 
423. 

Ark. — ^McLaln  t.  HuCEman,  80  Ark. 
428. 

Cal.— Atkins  v.  Qamble,  42  Cal.  86. 
10  AmR  282. 

Conn. — Barker  V.  Lewis  Storage, 
etc.,  Co.,  79  Conn.  342,  85  A  143,  118 
AmSR  141.  .    ,  , 

Xnd. — Spencer  v.  Morgan.  B  Ind. 
146. 

Iowa. — Jones  v.  Foreman,  93  Iowa 
1S8,  61  NW  846. 

Ky. — Easley  v.  Elaaley,  18  B.  Mon. 
86. 

Md. — Hopkins  V.  Stump,  2  Harr.  A 

J.  301. 

Mass. — Pratt  v.  Boston  Heel,  etc.. 
Co.,  134  Mass.  300. 

Mo. — Pritchett  v.  Reynolds,  21  Mo. 
A.  674. 

N.  T. — Hayes  v.  Kedzle,  11  Hun 
577;  Dlsbrow  v.  Tenbroeck,  4  E.  D, 
Smith  397;  Fryatt  v.  Sullivan  Co.,  7 
Hill  B29  [aff  5  Hill  116];  Lockwood  v. 
Bull,  1  Cow.  322,  13  AmD  639. 

N.  C. — Simmons  v,  Slkes,  24  N.  C. 
98. 

Tenn. — Moore  v.  Fttxiiatrick,  7 
Bazt.  350. 

Tex. — Nelson  v.  Kins.  26  Tex.  666. 

Ont. — Sngln  Loan,  etb.,  Co.  v.  Na- 
tional Trust  Co.,  10  Ont.  L.  41,  6  Ont 
WR  466. 

70.  U.  S. — Tracy  v.  Wood,  24  F. 
Cas.  No.  14.130,  3  Mason  132. 

Ga. — McNabb  T.  Lockhart,  18  Oa. 
496. 

Ind. — Dausherty  v.  Reveal,  64  Ind. 

A.  71,  102  381. 

Mo. — Coleman  v.  Lipscomb,  18  Mo. 
A.  44  S. 

N.  T.— Rusaell  v.  Roberta,  3  E.  D. 
Smith  318;  Delaware  Bank  v.  Smith, 
1  Edm.  Sel.  Cas.  361. 

N.  C— Bland  v.  Womack,  6  N.  C. 
878. 

Oh. — Anderson  T.  Foresman, 
Wright  598. 

Pa. — Persch  v.  Qulggle.  57  Pa,  247. 

Man. — Morris  v.  Armit,  4  Man.  152. 

n.  U.  S.— Hlgble  V.  Hopkins,  12 
P.  Cas.  No.  6,466.  1  Wash.  C  C.  230. 

Fla. — ^Ferguson  v.  Porter,  3  Pla. 
27. 

Iowa. — Cullsn  t.  Lord,  39  Iowa  202. 

Md. — Casey  v.  Suter.  36  Md.  1. 

Nebr. — Burk  v.  Dempster,  34  Nebr. 
426,  61  NW  976. 

N.  Y. — Buchanan  v.  Smith,  10  Hun 
474. 

Tenn. — Colyar  t.  Taylor,  1  Coldw. 
372. 


Wis. — Lane  v.  Cameron,  88  Wis. 
603. 

7a.    U.  S.— The  Una,  56  Fed.  157. 

HI.— Keith  V.  Bliss,  10  HI.  A.  424. 

Ky, — McKlbben  v.  Bakers,  1  6. 
Mon.  120. 

N.  T. — Llenan  v.  Dlnnnore,  2  Daly 
365. 

Pa. — Rodgera  t.  Orothe,  RS  Pa.  414; 
Chambers  v.  Crawford,  Add.  160. 
S.  C— McCaw  v.  Klmbrel.  16  S.  C 

L.  220. 

Wis.— Kuehn  v.  Wilson,  18  Wis. 
104. 

73.  111. — Simpson  v.  Wrenn,  60  111. 
222,  99  AmD  611. 

Ind. — McConnell  v.  Maxwell,  3 
Blackf.  419,  26  AmD  428. 

Mo. — Sowden  v.  Kesaler,  76  Mo.  A. 
681. 

Pa. — Neafle  v.  Patterson,  42  Leg 
Int  395. 

S.  C. — ^Bowen  v.  Coker,  81  S.  C.  L. 

13. 

Vt.— Hlckok  V.  Buck,  22  Vt.  149; 
Fisher  V.  Cobb.  6  Vt.  622. 

74.  Oerrard  v.  Moody,  48  Qa.  96. 
76.    Woodward  v.  Stein.  5  Oh.  Dec. 

(Reprint)  171,  3  AmLRec  862. 

76.  See  generally  Assumpsit,  Ac- 
tion of,  6  a  J.  p  1378. 

77.  -U.  S.— In  re  Coe.  169  Fed.  1002. 
in.— Parker  t.  TUfany.  68  111.  286. 
Ind.— Smith  V.  Stewart.  6  Ind.  220. 
Mass. — Wadsworth    v.     Qay,  118 

Mass.  44;  Mason  v.  Brlggs,  16  Mass. 
463. 

N.  H. — Frothingham  v.  Morse,  46 
N.  H,  545. 

N.  Y.— Scovlll  V.  Grifflth.  12  N.  T. 
509;  Berly  V.  Taylor.  6  Hill  577. 

Oh. — Barker  v.  Cory,  15  Oh.  9. 

Pa. — Hamaker  v.  Blanohard.  20  Pa. 
377,  35  AmR  664. 

R,  I. — Durfee  v.  Jones,  11  R.  I.  588, 
23  AmR  628. 

[a]  Honey  reoelTsd  by  the  bailee 
for  lujnry  to  property  by  a  third 
person  may  be  recovered  by  the 
bailor  In  an  action  for  money  had 
and  received  to  the  extent  the  bailor 
Is  entitled  to  such  money.  Walsh  v. 
U.  S.  Tent,  etc..  Co.,  158  HI.  A.  229. 

78.  Hackney  v.  Perry,  168  Ala. 
626.  44  S  1029;  Phllllps-v.  Interna- 
tional Text  Book  Co.,  26  Pa.  Super. 
230;  Belmont  Coal  Co.  v.  RIchter,  31 
W.  Va.  858,  8  SE  609. 

[a]  Action  fonnded  in  oontraot, — 
"In  case  the  property  Is  negligently 
Injured  an  action  will  lie  for  the 
breach  of  the  Implied  covenant,  and 
whether  that  action  be  in  assumpsit 
or  trespass,  it  is  still  founded  In  con- 


tract."  Phillips  V.  International  Text 
Book  Co.,  26  Pa.  Super.  230.  £83. 
78.    Hood  V.  Yoweil.  3  Ky.  Op.  85T. 

80.  Pratt  V.  Bryant.  20  Vt.  338. 
Book  aooeut  or  lio«k  dabt  see  Ac- 

counts  and  Accounting  {|  212-248. 

81.  AetlOB  en  a*  eaa*  renenUy 
see  Case,  Action  on  [6  Cyc  681]. 

89L  Del. — Union  Stone  Co.  v.  Wil- 
mington Transfer  Co.,  90  A  407,  409 
Celt  Cyc];  H.  J.  Keith  Co.  v.  Booth 
Fisheries  Co..  27  Del.  218,  220,  87  A 
715  [quot  Cyc]. 

Mo. — Johnson  t.  Strader,  3  Mo.  359. 

N.  T.— ScovUI  V.  Orlffith,  12  N.  T. 
509. 

N.  a— Setsar  t.  BnUer.  27  M.  C 

212. 

Tenn. — Parker  t.  Thompaon,  6 
Sneed  348:  McNelU  T.  Brooka.  1 
Yerg.  78. 

83.  Ala. — Lay  v.  Lawson,  2S  Ala. 

377. 

Del. — Union  Stone  Co.  v.  Wilming- 
ton Transfer  Co.,  90  A  407.  409  [clt 
Cyc];  H.  J.  Keith  Co.  v.  Booth  Fish- 
eries Co.,  27  Del.  218,  820,  87  A  716 
(quot  Cyc]. 

Mo. — Johnson  v.  Strader.  S  Uo.  151 

N.  Y. — ^Hallenbake  v.  Pish.  8  Wend. 
Bill.  24  AmD  88;  Packard  v.  Oetman. 
4  Wend.  613,  21  AmD  166;  Calmes  t. 
Bleecker,  12  Johns.  300;  Jenner  t. 
Jolfffe,  C  Johns.  9. 

Tenn. — Hunter  v.  Sevier,  7  Yerc. 
126. 

Eng. — Bromley  v.  CoxwelL  2  B.  A 
P.  438,  126  Reprint  1872. 

84.  Standard  Brewery  v.  Half-a, 
etc..  Malting  Co.,  70  III.  A.  S63  [aff 
171  111.  602,  49  NE  607]. 

85.  Standard  Brewery  v.  Hales, 
etc..  Malting  Co.,  70  III,  A.  863,  365 
[aff  171  111.  602.  49  NE  5073  (where 
the  court,  per  Shepard.  P.  J„  said: 
"The  duty  of  the  appellee  to  return 
to  appellant  the  baney  when  malted 
would  have  been  implied  by  Isw  by 
reason  of  the  relation  of  the  parties, 
and  did  not  depend  upon  the  tact 
that  it  was  expressly  stipulated  for, 
and,  therefore,  case  was  an  appro- 
priate remedy,  though  a  concurreat 
one  with  assumpsit"). 

M.  Trespass  nneraUr  Tres- 
pass [38  Cyc  985], 

87.  Hall  V.  Goodson,  32  Ala.  277; 
Nelson  v.  Bondurant.  26  Ala..  341: 
Setsar  v.  Butler,  27  N.  C.  212;  James 
V.  Carper,  4  Sneed  (Tenn.)  397. 

88.  James  v.  Carper,  4  Sneed 
(Tenn.)  397. 

89.  Trover  gegucally  see  Trover 
and  Conversion  (88  Cyo  1997], 
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been  guilty  of  a  eonveraion  of  the  bailed  property, 
either  by  a  nser  of  it  in  a  different  manner  or  for 
a  different  purpose  tbui  that  agreed  upon,  or  by 
failure  to  redeliver  or  to  deliver  over  the  property 
in  aecordanee  with  the  terms  of  the  contract,  the 
bailor  may  sne  him  in  trover  or  in  some  action  in 
the  nature  of  trover.^"*  Since,  however,  not  only  a 
general  or  special  propeirty  in  the  subject  of  the 
action  but  also  the  right  to  Ute  possession  of  it  at 
the  time  of  the  eonversion  is  essential  to  the  main- 
tenance of  an  action  of  trover,*^  a  bailor  for  hire 
for  a  definite  term  may  not  maintain  trover  during 
such  term*'  unless  the  bailee  has  prematurely  put 
an  end  to  the  bailment,  as  by  destruction  or  sale 
of  the  property,  or  by  other  conduct  inconsistent 
with  his  recognition  of  the  bailor's  ownership."^ 


123]    (f)  DetiBse**  and  BepUvin.o>  The 

bailor  may  maintain  detinue"  where  he  has  a 
right  to  immediate  possession  of  the  bailed  article, 
or,  under  similar  circumstances,  he  may  maintain 

replevin.*' 

U  1^]  (S)  Siut  in  Eanity.  A  contract  of 
bailment  does  not  constitute  a  trust,  nor  does  it 
create  such  a  fiduciary  relation  between  the  par- 
ties as  to  give  a  court  of  equity  jurisdiction  for 
its  enforcement.*" 

[$  125]  (2)  Election  of  Bemedies.  The  bailor 
may,  where  a  tort  has  been  committed  with  respect 
to  the  subject  matter  of  the  bailment,  either  sue 
for  the  tort  or  waive  the  tort  and  ane  for  a  breach 
of  the  contract  of  bailment**  On  a  bailee's  re- 
fus^  to  return  property  loaned,  the  bailor  may 


90.  Ala.— Hackney  v.  Perry  lo2 
Ala.  «2«.  44  S  1029;  Jonea  v.  Fort.  36 
Ala.  449;  Pall  v.  HcArthur,  31  Ala. 
26:  WUlclnson  V.  Moaeley,  30  Ala. 
S62:  HoBeley  v.  WUklnaon,  24  Ala. 
411;  HookB  V.  Smith.  18  AU.  S«; 
St.  John  V.  CConnel,  t  Port.  460; 
Blair  V.  RMdlfl,  S  Ala.  A.  298,  67  8 
382 

Ark. — Stewart  v.  Davis,  31  Ark. 
018,  25  AmR  076. 

Conn. — Barker  v.  Lewis  Storage, 
etc..  Co.,  79  Conn.  342,  344,  60  A  143. 
118  AmSR  141  [clt  Cyc]  (where  the 
court  Bald:    "It  Is  a  familiar  prlnci- 

f le  that  a  bailor  may  sue  his  bailee 
or  the  latter' B  conversion  of  the 
thing  bailed");  Frost  v.  Plumb.  40 
Conn.  Ill,  16  AmR  18. 

D.  C. — Starkweather  v.  Prince,  8 
D.  C.  144. 

Ga. — Parkas  v.  Powell,  86  Ga.  800, 
13  SE  200,  12  LRA  397;  Malone  v. 
Robinflon,  77  Qa.  719;  Lewis  v.  Mc- 
Afee, 32  Ga.  465;  Gorman  v.  Camp- 
bell, 14  Ga.  137;  Columbup  v.  Howard, 
6  Ga.  213. 

111. — Johnson  V.  Weedman,  B  III. 
496;  Follett  v.  Sdwards,  30  111.  A. 
886 

idy.— Kelly  v.  White,  17  B.  Mon. 
124;  Lewis  v.  Hoover,  1  J.  J.  Marsh. 
600,  19  AmD  120. 

La. — Short  v.  Lapeyreuse,  24  La, 
Ann.  m  GuUlot  v.  ArmltaKe,  7  Mart 
710. 

Me.— Crocker  v.  Oulllfer,  44  Ma. 
491,  69  Amti  118. 

MasB. — United  Shoe  Mach.  Co.  v. 
Holt,  185  Mass.  97.  69  JiE  1056;  Per- 
ham  v.,  Coney,  117  Mass.  102;  Hall 
V.  Corcoran.  107  Mass.  261,  9  AmR 
30;  Lucas  v.  Trumbull.  15  Gray  308; 
Rotch  V.  Hawes,  12  Pick.  136,  22 
AmD  414;  Homer  v.  Thwlng,  3  Pfck, 
492;  Wheelock  v.  Wheelwright,  6 
Mass.  104. 

Mich.— Fisher  v.  Kyle,  27  Mich.  454. 

Mis& — ^Wallace  v.  SealeB,  36  Misa. 
68. 

Mo. — Coffey  V.  National  Bank,  46 
Mo.  140,  2  AmR  4SB;  Stevens  v. 
Stevens,  132  Mo.  A.  634,  112  SW  36; 
For  V.  Young,  22  Mo.  A.  386;  Prtteh- 
ett  V.  Reynolds,  21  Mo.  A.  074. 

N.  H.— Gove  V.  WatBon.  61  N.  H. 
186;  Woodman  v.  Hubbard.  26  N.  H. 
67,  57  AmD  310;  Sanbom  v.  Col- 
man,  6  N.  H.  14.  S3  AmD  703. 

N.  T.— Rogers  v.  Weir.  34  N.  T. 
463;  BlrdaaU  v.  Davenport,  43  Hun 
662;  Buchuian  v.  Smith,  10  Hun  474; 
Coykendall  v.  Eaton,  65  Barb.  188,  37 
HowPr  438;  Carroll  v.  Mix.  61  Barb. 
212;  Bsmay  v.  Fanning,  9  Barb.  176, 
6  HowPr  228;  Dows  v.  Kidder,  45  N. 
Y.  Super.  639  [aff  84  N.  T.  121];  Fish 
V.  Perria,  12  N,  Y.  Super.  49;  DIsbrow 
V.  Tenbroeck,  4  E.  D.  Smith  897: 
Cohen  v.  Koster,  60  Misc.  65,  111  NYS 
673;  Dunlap  v.  Hunting.  2  Den.  643, 
48  AmD  768;  Berly  t.  Taylor.  5  Hill 
577;  Packard  v.  Getman,  4  Wend.  613, 
21  AmD  166;  Lockwood  v.  Bull,  1 
Cow.  322,  13  AmD  639;  Thorp  v. 
Burling,  11  Johns.  285. 

N.  C— State  V.  Foy.  66  N.  C.  266; 
Martin  v.  Cuthbertaon,  64  N.  C.  328; 
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Bell  V.  Bowen,  46  N.  C  316;  Setiar 
V.  Butler,  27  N.  C.  212. 

Oh. — Baasett  v.  Baker,  Wright  887. 

Pa. — Persch  v.  Quiggle,  67  Pa.  247; 
Brown  v.  Baker,  15  WklyNC  60. 

S.  C. — Richardson  v.  Dingle,  46  S. 
C.  L.  406;  Duncan  t.  South  Carolina 
R.  Co.,  31  S.  C.  U  613;  Oarke  v. 
Poonr,  27  S.  C.  L.  434. 

Tenn. — Colyar  v.  Taylor,  t  Coldw. 
372:  Bell  v.  Cummlngs,  3  Sneed  276; 
Mullen  V.  Bnsley,  8  Homphr.  428; 
Horsely  v.  Branch,  1  Humphr.  199; 
Angua  V.  Dlckerson.  Meigs  459. 

Tex. — ^Nelson  v.  King,  26  Tex.  666; 
Mills  V.  Aahe.  16  Tex.  296;  81ms  V. 
Chance,  7  Tex.  561. 

Vt.— Towne  v.  Wiley,  23  Vt.  356,  66 
AmD  85;  Buckmaster  v.  Mower,  21 
Vt.  204;  Morse  v.  Crawford,  17  Vt 
499,  44  AmD  S49;  Hart  v.  Skinner.  16 
Vt.  138,  42  AmD  600;  Swift  v,  Moae- 
ley, 10  Vt  208,  33  AmD  197. 

Va. — Tancll  v.  Seaton,  28  Gratt  (89 
Va.)  601,  26  AmR  380;  Spencer  v. 
Pilcher,  8  Lelgb  <3&  Va.)  666. 

Wla. — De  Toin  v.  Michigan  Lumber 
Co.,  64  Wla  616,  26  NW  662,  64  AmR 
649. 

Eng. — Bryant  v.  Wardell,  2  Exch. 
479. 

Ont— White  v.  Batty,  23  U.  C,  Q. 
B.  487. 

81.  See  Infra  S  176.  And  see  gen- 
erally Trover  and  Conversion  [38  Cyc 
2044]. 

90,  Harvey  Epes,  12  Oratt.  (63 
Va.)  163. 

'  M.  Sanbom  v.  Colman.  8  N.  H.  14. 

23  AmD  703;  Swift  v.  Moeeley,  10 
Vt.  208,  33  AmD  197:  Harvey  v. 
Bpea.  12  Gratt  (S3  Va.)  163,  166 
(where  the  court  said:  "If  the  ac- 
tion be  brought  agalnat  him  [the 
bailee]  for  an  act  done  during  the 
term,  such  act  to  auataln  the  ac- 
tion, must  have  the  double  effect  of 
putting  an  end  to  the  bailment,  and 
converting  the  property");  Cooper  v. 
WiUomatt  1  C.  B.  672,  50  ECL  672, 
135  Reprint  706;  Penn  v.  Blttleaton, 
7  Exch.  152,  8  EngL&Eo  483;  Bryant 
T.  Wardell,  2  Exch.  479;  Loeschman  v. 
Machln.  2  Stark.  311.  8  ECL  423. 

[a]  Wans*  of  proputr  not  ntnmd 
for  trovev., — "But  if  he  merely  uae 
the  property  In  a  manner  or  for  a 
purpose  not  authorized  by  the  con- 
tract, and  without  deatroylng  it,  or 
without  intending  to  Injure  or  impair 
the  reversionary  Interest  of  the 
bailor  therein,  such  misuser  does  not 
determine  the  bailment  and  there- 
fore is  not  a  eonveraion  for  which 
trover  wlU  lie."  Harvey  v.  Epes,  12 
Gratt  (53  Va.)  153.  178. 

[b]  Here  uegUgwt  omission  by 
the  bailee  resulting  in  Injury  to  the 
property  is  not  aufllclent  to  enable 
the  bailor  to  sue  in  trover.  Rosen- 
berg V.  Dlele.  61  Misc.  610,  114  NYS 

24  (where  Blschoff,  J.,  said:  "The 
element  of  an  exercise  of  dominion 
over  the  property,  to  the  exclusion  of 
the  true  owner,  la  lacking,  and  a 
deviation  from  the  contract  of  bail- 
ment only  in  the  form  of  a  negligent 
omisBion — as  dlatingulshed  from  an 


affirmative  act  Indicating  the  bailee's 
wrongful  assumption  ox  control — la 
not  a  conversion"). 

[c]  Trover  does  not  lie  for  gooAm 
■tolMt  from  the  baUo*.  although  he 
may  not  have  exercised  reasonable 
care  to  prevent  the  theft.  Dorman 
V.  Kane,  5  Allen  (Mass.)  38;  Brown 
V.  Watennan,  10  Cush.  (Mass.)  117. 

M.  BeOnia  gMwraUir  see  Detinue 
[14  Cyc  239]. 

[34  Cyc  IMS]. 

96.  Booser  v.  Jones,  169  Ala.  481, 
53  S  1018;  Stoker  v.  Yerby,  11  Ala. 
322;  Rucker  v.  Hamilton,  3  Dana 
(Ky.)  36;  Lewis  v.  Hbover,  1  J.  J. 
Marsh.  (Ky.)  600,  19  AmD  120. 

[aj  "Dettnna  may  be  maintained 
against  one  in  actual  possession  of 
the  chattel,  or  against  one  who  has 
such  controlling  power  over  the  chat- 
tel as  that  he  could,  without  breach 
of  leeal  duty  or  obligation,  surren- 
der the  possesaion  If  he  elected  to 
do  so."  Per  McClellan.  J.,  In  Booser 
V.  Jones.  169  Ala.  481,  486.  63  8  1018. 

97.  D.  C— Wall  V.  De  Mitkiewicx, 
9  App.  109. 

Ky. — Danersac  v.  Wurditzer.  1  KyL 
359,  10  Ky.  Op.  833. 

Mlaa.— Dutton  v.  Shaw,  88  S  638. 

N.  Y.— Wood  V,  Oraer.  25  N.  Y.  348 
(holding  that  the  bailor  cannot  main- 
tain replevin  where  the  bailee  has  a 
present  right  to  possewdon). 

Man. — Sutherland  v.  Mannlx,  8 
Man.  541. 

88,  Young  V.  Mercantile  Trust  Co., 
140  Fed.  61  [aff  145  Fed.  39,  76  CCA 
264];  Taylor  v.  Turner,  87  HI.  296: 
Tenneaaee  Packing,  etc.,  Co.  T.  Fits- 
gerald.  140  III.  A.  430. 

Bailnwnt  dlstlngnlshed  from  tnurt 
see  supra  !  12. 

88.  U.  S.— In  re  Coe,  169  Fed. 
1002. 

Ala. — Hackney  T.  Perry,  162  Ala. 
626,  44  S  1029. 

Ga.— Bates  v.  Bigby,  123  Ga.  727, 
729.  51  SB  717  [cU  Cyc];  Darling  v. 
Purdom,  14  Ga.  A.  6»7,  81  SE  800. 

Mo. — Redel  V.  Missouri  Vall^ 
Stone  Co.,  126  Mo.  A.  1«,  lOS  SW 
568. 

N.  T. — Harms  v.  New  Tork,  SO 
Misc.  316.  125  NTS  477;  Svydam  v. 
Smith,  7  Hill  182. 

Or.— Sevier  v.  Mitchell,  72  Or.  481, 
487,  142  P  780  [dt  Cyo]. 

Pa. — Phillips  V.  International  Text 
Book  Co.,  26  Pa.  Super.  830. 

W.  Va. — Belmont  Coal  Co.  t. 
Rlchter;  31  W.  Va.  868.  8  SE  609. 

BXsenbn  between  tort  and  eontxaot 
see  generally  Actions  {  160. 

"When  the  relation  of  bailor  and 
bailee  Is  once  shown  by  contract  or 
otherwise,  the  usual  and  appropriate 
remedy  la  tort,  although  the  plaintiff 
may  at  his  election  sue  In  tort  or  for 
breach  of  the  contract  There  la 
ample  authority  to  sustain  auch  con- 
elualon."  H.  J.  Keith  v.  Booth  Fish- 
eries Co.,  27  Del.  218,  227,  87  A  716. 

[a]  Season  for  nile.r— "Where, 
however,  a  contractual  relation  ex- 
ists between  the  parties,  such  as  that 
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either  sue  to  recover  the  specific  property  as  in 
replevin,  or  treat  the  bailee's  refusal  as  a  conver- 
sion of  the  property  and  recover  its  value.' 

Election  betveen  reiiiiedi«s  given  in  lease.  Where 
a  lease  of  personal  property  gives  to  the  lessor  the 
right,  on  default  by  the  lessee,  to  take  immediate 
possession  of  the  leased  property,  and  also  gives 
him  the  right  to  enter  judgment  for  the  whole 
amount  unpaid  under  the  lease,  the  lessor  is  not 
entitled  to  enforce  both  remedies,  unless  such  right 
is  plainly  expressed  in  the  lease,  or  is  a  necessary 
implication  from  its  terms.^ 

U  l'<26]  b.  By  Bailee.  Where  the  bailor  has 
taken  the  property  bailed  from  the  bailee  during 
the  term  of  the  bailment  the  bailee  may  sue  him  in 
trover  ^  or  replevin.* 

[$  127]  3.  Oonditionfl  Precedent— a.  Perform- 
ance in  General.  No  action  will  lie  against  the 
bailee  until  the  performance  of  any  conditions 
precedent  by  the  bailor.' 

128]  b.  Demand  before  Suit— (1)  Necessity 
of.  As  a  general  rule  there  must  be  a  demand 
made  upon  the  bailee  and  a  refusal  by  hira  before 
suit  can  be  brought;"  but  this  is  unnecessfiry  where 
the  bailee  has  determined  the  bailment  by  some 
act  of  his  own;^  where  he  fails  to  return  the  prop- 
erty at  the  expiration  of  the  bailment;*  where  the 
gist  Of  the  action  is  the  n^ligent  loss  of  the  bailor's 


property;*  where  the  bailee  has  put  it  out  of  hts 
power  to  comply  with  the  demand  or  where  the 
bailee  has  asserted,  in  another  action  respectii^  th« 
subject  matter  of  the  bailment,  that  he  haa  fnlly 
performed  the  duty  intrusted  to  him.'^ 

129]  (2)  Safflcien<7  of— (a)  In  OenenL 
Where  a  demand  is  requisite,  a  letter  demanding 
the  property  bailed  is  sufficient  if  the  bailee  nndn- 
stands  that  a  demand  is  made  npon  him  and  denies 
that  he  ever  received  the  property;'^  and,  wheie  a 
note  is  taken  for  collection  and  is  mislaid,  a  prom- 
ise by  the  bailee  to  pay  the  amount  of  the  note  to 
its  owner,  if  not  found  npon  a  search  therefor, 
is  suffieienf  Where  the  contracts  of  bailment 
gave  the  bailors  the  r^ht  to  terminate  the  bail- 
ments at  any  time,  and  impliedly  obligated  the 
bailees  to  return  the  goods  on  demand,  a  tele^^m 
demanding  that  the  bailees  return  the  goods  is  t 
sufficient  demand.'*  But,  where  the  expressed 
terms  of  the  bailment  do  not  impose  a  duty  on  the 
bailee  to  deliver  the  property  to  the  bailor  at  the 
end  of  the  bailment,  the  mere  fact  that  the  bailee 
has  property  deliverable  on  demand  implies  that 
there  will  be  some  one  to  whom  it  may  be  delivered, 
and  he  is  not  bound  to  transmit  the  property  on  a 
demand  by  letter  or  by  tele^am."* 

130]  (b)  By  Whom  Made.  When  one  of 
two  owners  of  pn^erty  bails  such  pn^rty  without 


of  bailor  and  bailee,  ao  that  the  lat- 
ter rightfully  obtainB  posseaBlon  of 
the  property,  a  tort  arlalng  out  of  a 
breach  of  the  bailee's  duty  impoaed 
by  his  relation  may  be  waived  by  the 
bailor  and  assumpsit  maintained,  the 
reason  being  that  the  relation  of  the 

Eiartles,  out  of  which  the  duty  vio- 
ated  grew,  had  its  Inception  In  con- 
tract." Bates  V,  Blgby,  122  Ga.  727, 
729,  61  SE  717:  Jenkins  v.  Seaboard 
Alr-Llne  R.  Co.,  3  Ga,  A.  381.  59  SB 
1120. 

[hi  AottoB  Is  on*  of  oontTMt  r«- 
fanUMs  of  foniL^'ln  fceneral  It  is 
optional  with  the  plaintiff  to  declare 
against  a  bailee  In  form  «z  contractu 
for  the  breach  of  the  express  contract 
entered  Into  by  him  or  of  the  promise 
implied  from  the  act  of  bailment,  or 
In  tort  for  the  breach  of  the  duty, 
which  is  by  law  impliedly  cast  on 
the  bailee;  but  it  seems,  that  in  what- 
ever form  he  may  frame  his  declara- 
tion, the  action  Is  still  one  of  con- 
tract, wherever  the  liability  of  the 
defendant  in  fact  arises  out  of  a 
contract."  Per  Snyder,  J..  In  Bel- 
mont Coal  Co.  V.  Rtchter,  31  W.  Va. 
868.  860,  8  609. 

[c]  BvM  wlt«rs  a  iNUlment  bM 
t—n  ereatsd  1>j  tpsoial  oontiwot,  the 
bailor  may  recover  against  the  bailee 
for  his  negligence  in  an  action  of 
tort.  H.  J.  Keith  Co.  v.  Booth  Fish- 
eries Co.,  27  Del.  218,  87  A  715. 

I,  Missouri  River  Transp.  Co.  v. 
Minneapolis,  etc.,  R.  Co..  t4  S.  D.  1, 
147  NW  82. 

a.  Ketcham  v.  Davis,  31  Pa.  Super. 
683. 

a.  Bowen  v.  Coker,  31  8.  C.  L.  IS; 
HIckok  V.  Buck,  22  Vt,  149, 

4.  Sowden  v.  Kessler.  76  Mo.  A. 
581;  Neafle  v.  Patterson,  42  Iieglnt 

(Pa.)  695. 

[a]  jwiffm«Ml)r'th*  telior  Mrabwt 
tb«  bttllM  for  th*  full  teIo*  of  Ut« 
ffoods  vests  the  title  to  the  goods  in 
the  bailee  and  enables  him  to  recover 
them  In  replevin  from  the  bailor 
where  the  latter  has  possession. 
Bauer  v.  Hess.  76  N.  J.  L.  267,  69  A 
966. 

[b]  A  balls*  of  o»ttl*,  udsr  an 
sVTMms&t  ItT  which  ths  bailor  may 
tak*  possMMoa  of  thsm  at  any  time 
upon  paying  for  their  care  and  feed, 
may  not  sue  the  bailor  In  trespass 
where  the  latter  takes  possesalon  of 


the  cattle,  without  paying  for  their 
care  and  feed,  his  remedy  being  in 
assumpsit  for  the  breach  of  the  con- 
tract. Scheaffer  v.  Bensenlg,  182  Pa. 
634.  38  A  473. 

6.  Ferrier  v.  Wood,  9  Ark.  86: 
Ulmer  v.  Paine,  1  Me.  84. 

[a]  IkstMntbUktioB  of  tltt*^ 
Where  money  is  deposited  with  the 
bailee  to  be  kept  until  ft  shall  be 
legally  determined  to  which  of  sev- 
eral bailors  It  belongs,  the  title  must 
be  first  determined  by  a  Judgment  at 
law  before  an  action  will  lie  against 
the  bailee.  Ulmer  v.  Paine,  1  Me. 
84. 

[b]  DemonstratlBV  leased  obattel. 

— TTnder  a  contract  leasing  certain 
forma  for  use  In  the  construction  of 
a  sewer,  by  which  lessor  agreed  to 
demonstrate  their  suitability  for  the 
work,  and  also  that  the  cost  of  mov- 
ing the  forms  would  not  exceed  a 
specified  price.  It  was  held  that  a 
demonstration  by  the  lessor  as  to  the 
cost  of  moving  sections  of  the  forms 
was  a  condition  precedent  to  any  rent 
becoming  payable  and  that  a  waiver 
of  the  demonstration  as  to  suitability 
was  not  a  waiver  of  the  demonstra- 
tion as  to  the  cost  of  moving  the 
forms.  Ransome  Concrete  Mach,  Co. 
v.  McDonald.  20  N.  T.  383,  101  NR 
175  [rev  140  App.  THv.  878,  130  NTS 
1127]. 

e.  Ark. — HcLaln  v.  Huffman,  30 
Ark.  428;  Spencer  v.  McDonald.  22 
Ark,  466. 

Oa.— Montgomery  t,  Evana,  8  Oa. 
178. 

Tnd. — ^ITnderwood  v.  Tatham,  1  Ind. 
276. 

Mo. — Ross  V.  Clark.  27  Mo.  649;  Ir- 
win V.  Wells.  1  Mo.  9. 

Mont. — Cassldy  v.  Siemens,  41 
Mont.  426,  109  P  976;  Woods  v.  Latta. 
36  Mont.  9,  88  P  402  (holding  that 
the  right  of  action  accrues  when  a 
demand  is  made), 

N.  T.— Phelps  V,  BOHtwIck,  22 
Barb.  314;  Brown  v.  Cook,  0  Johns. 
361. 

N.  C. — Benners  v.  Howard,  1  N.  C, 
63,  1  AmD  583. 

S.  C— West  V.  Murph,  21  S.  C  L. 
284. 

Tex. — Clapp  v.  Nelson,  12  Tex.  370, 
62  AmD  530. 

Baiuaa  for  Mdellnrr  see  supra  1 
92. 


7.  Ala. — Cothran  v.  Moore,  1  Ala. 
423 

Ark. — McLaln  v.  Huffman,  JO  ArK- 
428;  Spencer  v.  McDonald,  22  Ark. 
466. 

Ind. — Cox  v.  Reynolds.  7  Ind.  257; 
Smith  V.  Stewart,  6  Ind.  220;  Spen- 
cer V.  Morgan,  6  Ind.  146. 

Mo.— People's  Slate  Sav.  Bank  r. 
Missouri,  etc.,  R.  Co,,  158  Mo.  A.  519. 
632,  138  SW  916  (Where  the  court 
said:  "Though  a  party  Is  legally 
possessed  of  goods.  If  he  actually 
converts  them,  no  denuind  Is  neces- 
sary^ before  instituting  a  suit  ther*- 

Moiit. — (^saldy  t.  SlemoQS,  tl 
Mont.  426,  109  P  970, 

N.  T. — Copotlnsky  v.  Cooper,  IS 
Misc.  138,  65  NTS  >70:  Splnell  v. 
Phlllpson.  08  NTS  438. 

N.  C. — ^Felton  v.  Halea,  07  N.  C. 
107. 

[al  Aotaal  ooavwdoa  hofox*  mtt 
brought  must  affirmatively  be  made 
to  appear  in  order  to  maintain  trover 
without  proof  of  demand  on  tbe 
bailee.  Baaton  v.  Rabua.  116  Oa,  S7S. 
41  SB  568. 

8.  Lay  T.  X^awaon,  S3  Ata.  ST7: 
Clapp  V,  Nelson,  12  Tex.  379.  SS  AmD 
630. 

9.  Warner  v.  Dunnavan,  23  111. 
380;  Line  v.  Mills,  12  Ind.  A.  100.  39 
NE  870:  Ross  v.  Clark.  27  Mo.  649. 

10.  DInsmore  v.  Abbott,  89  Me. 
573,  36  A  621;  Lovejoy  v.  Jones.  30 
N.  H.  1C4:  Esmay  v.  Fanning,  9  Barb. 
(N.  T.)  176,  5  HowPr  228;  Bates 
Conkling,  10  Wend.  (N.  T.)  389;  Del- 
amater  v.  Miller,  1  Cow.  (N.  T.)  75. 
13  AmD  612;  Mason  v.  Blckle,  2  Ont. 
A.  291.  „ 

11.  Woods  V.  Hamilton.  St  XOM. 
69.  17  P  336,  .   „  _ 

la.  pattee  v.  Ollmore,  18  N.  H. 
460.  46  AmD  385. 

13.  Sandefur  v.  UattinRley,  1* 
Ark.  237  (holding  that,  even  if  not 
sufficient,  a  demand  made  upon  the 
executors  of  the  bailee  for  an  allow- 
ance of  the  claim  would  be  sum- 
cient) . 

14.  Slff  v.  Jackson,  187  Mo.  A.  141. 
172  SW  1169.  _„  „ 

18.  SlfT  V.  Jackson.  187  Mo.  A 
141,  172  SW  1169^   ^  „ 

ra]  WalMT*— Where  bagees.  In 
reply  to  a  telegram  demandmv  a  re- 
turn of  the  goods,  promised  to  take 


For  latw  oaaas,  darelevmaata  and  OhaagM  In  the  law  see  cumulative  Annotations,  same  title,  my  and  notanumber. 
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the  privity  of  the  other,  a  demand  by  the  bailor  is 
snffieient;  but  where  both  owners  bail,  a  demand 
by  one  without  the  autiiority  of  the  other  will  not 
nSee." 

131]  (c)  Upon  Whom  Mad«.  Where  the  fto- 
4i«n  sounds  in  tort  and  the  bailment  is  made  to' 
^o  persons,  a  demuid  upon  one  alone  ia  not  suffl- 
•eient.*'  So  where  the  property  is  bailed  to  a  part- 
'nenthip,  another  member  of  the  firm  is  not  chai^ 
able  if,  after  its  disBolution^  demand  is  made  on 
onhr  one  partner.*" 

ft  132]  c.  Tmdw.  Where  mtmey  is  due  the 
bailee,  a  tender  of  the  amount  due  must  be  made 
before  suit "  unless  the  bailee  refuses  to  deliver 
the  subject  matter  of  the  bailment  and  denies  the 
bailor's  rii^t,**^  or  unless  he  has  failed  to  do  as 
agreed." 

[f  1S3]  4.  Time  to  Sue  and  Idmitetioiu." 
Where  the  hirer  of  property  for  a  term  sells  it  ab- 
M^tely,  the  bailor  has  the  immediate  rijriit  of  pos- 
session and'  may  sue  at  once  in  trover  iar  its  eon- 
Tersion,  although  the  term  has  not  expired;"  and 
the  same  rule  applies  where  the  bailor  is  notified 
that  the  bailee,  or  some  one  holding  under  him, 
vdi^na  to  hold  under  a  right  adverse  to  and  denying 
the  bailor's  title,** 

134f  6.  DefensM*"— Want  of  IMlivery  to 
TttllM  It  u  a  good  defense  to  an  action  by  the 
haSar  that  the  alleged  subject  matter  of  the  bail- 
ment was  never  ddivered  to  or  received  by  the 
feiolee." 


[$  136]  b.  Redelivery  of  Property.  Redelivery 
of  property  and  its  acceptance  by  the  bailpr  is  not 
a  defense  to  an  action  for  an  injury  to  such  prop- 
erty," nor  is  redelivery  of  part  of  the  property 
and  its  acceptance  a  bar  to  an  action  for  failure  to 
return  the  remainder;"  bnt  tvhei'e  redelivery  is  a 
defense,  it  is  sufficient  if  it  appears  that  delivery 
was  made  to  one  of  several  bailors  if  the  action  is 
brought  by  all  of  them." 

[$  136]  c.  Due  Oare  of  Property.  The  fact 
that  defendant  has  used  the  requisite  degree  of  care 
in  the  keeping  of  the  bailed  property  is  a  sufiSeient 
defense  where  the  cause  of  action  is  negligence.'* 

[$  137]  d.  Offer  to  Repair.  It  is  a  good  de- 
fense to  an  action  for  injury  to  the  goods  that  the 
bailee  offered  to  repair  the  goods  and  put  them 
in  as  good  condition  as  before,  but  that  the  bailor 
had  declined  the  <^er.'^ 

[$  138]  ft.  Breach  of  Warrantiy.  While  a 
breach  of  warranty  of  a  hired  ehattd  may  be  set 
up  as  a  defense  to  an  action'  to  recover  the  agreed 
rental,  it  may  not  be  pleaded  in  bar  to  an  aietion 
pf  replevin  for  the  property.** 

[$  139]  6.  Parties.  The  bailor  of  property  not 
owned  by  ^im,  but  under  his  control  and  in  his 
possession,  may  ane  for  the  loss  of,  or  injury  to, 
the  property  in  his  own  name  and  without  making 
the  real  owner  a  party." 

140]  7.  Pleading— a.  Oomplalnt,  Dedaration, 
or  Petition— (1)  In  OensraL  The  contract  of  bail- 
ment must  be  substantially  and  accurately  stated  '* 


Ch«  goods  to  tbe  bailor.  It  was  an 
laooeiitanee  of  the  damand  as  BUfll- 
■elent.  Sltt  r.  Jackaon.  187  Mo.  A.  141, 
171  8W  ins.  . 

le.  fifay  V.  Harvey,  IS  Bast  1»7, 
104  Reprbit  846. 

17.   White  V.  Demary.  2  N,  H,  64«. 

la.  Pattee  v.  OUmore,  18  N.  H. 
460.  46  AmD  885. 

la.  Cat.— Vance  v.  Dlngley.  14 
<X1.  E8. 

Kan. — Brown  v.  BolmeR,  21  Kan. 

HlM.— Ihitton  V.  Shaw,  S8  3  638. 
Ho. — MoQtleth    V.    Great  Western 
3>rint3ne  Co.,  16  Mo.  A.  450. 

Fm.. — 'Brown  v.  Dempeey,  95  Pa.  243. 

[a]  ireoeeelty  of  twader  is  aot  dls- 
aeiaied  wltli  beoanse  it  appean  that 
<tte  bailee  declared  to  a  third  party 
4irat  he  would  not  give  up  property 
'Wihlch  he  claimed  under  a  Hen.  even 
%f  the  lien  was  fuUy  dlacharged. 
Srown  V.  Holmes,  21  luin.  687. 

[b]  Tender  1m  aot  oondittoaaX 
'Where  the  correct  amount  due  Is  ten- 
-dered  on  condition  that  the  property 
be  delivered  up.  Moynahan  v.  Moore, 
t  Mioh.  ».  77  AmD  408  and  note. 

[c]  ObjMttim  to  tsaOar  oa  oae 
gromMA  Is  a  waiver  of  other  grounds 
of  objection.  Moynahan  v.  Moore.  9 
Mich.  »,  77  AmD  468. 

[d]  Senuutd  by  the  bailee  In  a«od 
fatth  of  more  tluui  thm  smout  dne 
liini  does  not  relieve  the  bailor  of  his 
duty  to  tender  the  amount  actually 
due.  Foleom  v.  Barrett,  180  Mass. 
439,  442,  62  NE  728,  91  AmSR  820 
(where  Hammond,  J.,  said:  "If  the 
debtor  desires  to  avail  himself  of  this 
honest  mistake  of  the  creditor,  he 
must  make  or  tender  payment  of  the 
sum  actually  due,  and  neither  the 
ability,  readiness  or  simple  offsr  to 
■pay  Is  a  tender"). 

[e]  TMder  of  Ull  of  Ml*  aader 
IMM  Of  MrsoaaItr<— Where  a  con- 

'  tract  for  the  transfer  of  certain  ma- 
chlnenr  contemplated  that  defendant 
should  ultimately  become  the  owner. 
Irat  did  not  require  that  plaintiff 
tender  a  bill  of  sale  before  final  pay- 
ment, plaintiff  was  not  bound  to  ten- 
der a  bill  of  sate  before  sulnc  to 
recover  tbe  balance  due  under  tbe 


contract  designated  as  rsnL  Bar- 
ron T.  Cutting,  10  Cal.  A.  780,  127  P 
827. 

^tO.  Long  Island  Breweir  Co.  v. 
Fttspatrick,  18  Hun  <N.  Y.)  889.. 

21.  Barrlnger  v.  Bums,  lOS  N.  C. 
606,  18  SB  142  (holding  that  no  ten- 
der was  necessary  where  a  horse 
trainer  agreed  to  keep  a  mare  deliv- 
ered to  him  and,  when  requested,  to 
show  her  speed  to  persons  selected  by 
the  bailor,  and  he  declined,  on  re- 
quest, so  to  exhibit  her  speed). 

aa.  Umltatlon  of  actions  genev- 
sU7  see  Limitation  of  Actions  [25 
Cyc  963]. 

Advame  possession  against  bailor 
see  supra  S  36.  See  also  Adverse 
Possession  S  640. 

aa.  United  Shoe  Mach.  Co.  V.  Holt. 
186  Mass.  97.  69  NE  1056. 

34,  Collins  V.  Bellefonte  Cent.  R. 
Co.,  171  Pei.  248,  83  A  881. 

as.  aeUvnr  aaOov  process  of  law 
M  SKoaslar  noMdslivry  to  bailer 
gsne>all7  see  supra  i  98. 

VnavoidaU*  loM  o*  d— tnwUon  see 
supra  IS  61-84. 

Want  of  Utl*  In  baUor  see  supra  19 
87-41. 

se.  Stlmpson  Computing  Scale  Co. 
v.  Schetrompf,  18  Pa.  Super,  877. 

ireeeasltr  of  dsUven'  and  -  aeeept- 
ano*  see  supra  (|  22-25. 

ST.  Cartlldge  v.  Sloan,  124  Ala. 
696,  26  S  S18;  Fox  v.  Pmden,  8  Daly 
(N.  Y.)  187. 

ra}  OonstnwUTS  delivery  of  prop- 
erty to  a  third  person  by  means  of 
receipts  does  not  relieve  the  bailee 
from  liability  for  negligent  Injury  to 
It  while  still  In  his  actual  possession. 
Oulf  Compress  Co.  v.  Jones  Cotton 
Co.,  178  Afa.  84E,  BK  8  106. 

aa.  Colorado  Ulnss,  etc.,  Co.  v.  J. 
H.  Hontiromery  Maah.  Co.,  40  Colo. 
182.  Ill  P  848. 

aa.  Brandon  v.  Scott.  7  B.  ft  B. 
284.  90  BCIi  234,  119  Reprint  1284. 

ao.  Ky. — Green  v.  HolUngsworUi. 
6  Dana  173,  80  AmD  680. 

Me. — Storer  v.  Gowen.  18  Me.  174. 

Mass. — Poster  v.  Bssex  Bank.  17 
Mass.  479.  9  AmD  168. 

N.  T.— Hayes  v.  Kadile.  11  Bun 
877. 


Pa.— Qlngerbread  Man  Co.  v.  Schu- 
macher, 85  Pa.  Super.  052. 

Ont. — Carlisle  v.  Grand  Trunk  R. 
Co.,  88  Ont.  I*.  872,  1  DomLR  ISO,  8 
OntWN  510.  80  OntWR  840;  Xxivekln 
v.  Podger,  26  U.  C.  Q.  B.  166. 

Pr.  Bdw.  Isl.— Ramsay  v.  Bell,  1  Pr. 
Bdw.  Isl.  417.  > 

n egress  of  oars  aad  negUgsnoe  see 
•npra  19  57-60. 

Oontrlbntoty  aagllgeiioe  of  bailor 
as  »  dafense  see  supra  f  61. 

ai.  Gingerbread  Man  Co.  v.  Schu- 
macher, 85  Pa.  Super.  052. 

aa.  Hall's  Safe  Co.  V.  Walenk,  42 
Pa.  Super.  576.    See  supra  I  33. 

sa.  Casey  v.  Sat«-t  30  Md.  1.  Com- 
pare Salle  V.  Punk,  175  Mo.  A.  50*, 
161  SW  1175  Cboldtng  that  In  an  ac- 
tion to  recover  the  expenses  of  a 
suit  to  quiet  title  from  one  whose 
destruction  of  a  deed  made  It  neces- 
sary, plaintlirs  wife  who,  although 
she  had  an  interest  in  the  property, 
paid  no  part  of  such  expenses,  was 
neither  a  necessary  nor  a  proper 
parte). 

[a]  mmt  dsUmrtar  oUld«s 
property  to  bailee  may  sue  In  his  own 

name  as  bailor,  Oehmen  v.  Port- 
mann,  1S8  Mo.  A.  240,  188  8W  104. 

84.  Ga.—- Miller  v.  Ben  H.  Pletcher 
Co.,  142  Ga.  668,  83  BE  521  (holding, 
however,  that  the  petition  eontatned 
allegations  sufQclent  to  show  a  con- 
tract of  bailment  for  the  purpose  of 
having  work  performed  on  the  thing 
bailed^. 

111. — Standard  Brewery  v.  Bemis. 
etc..  Halting  Co.,  171  III.  602,  49 
607. 

Iowa. — Jourdan  v.  Reed,  1  Iowa  18S. 
Tenn. — ^Angus  v.  Dickerson,  Heigs 
459. 

Tex. — Grooms  v.  Rust,  27  Tex.  181; 
Duncan  v.  Mayette,  25  Tex.  245. 

Vt. — Graves  v.  Severans,  40  Vt. 
686. 

[a]    BuiBoisat  avsnunto^l)  A 

complaint  alleging  that  defenoaat 
cAma  Into  posaesslon  of  the  property 
under  a  loan  for  use  Is  sufllclent. 
Ulssouri  River  Transp.  Co.  v.  Hln- 
neapolis,  etc..  R.  Co.,  84  8.  D.  1,  147 
NW  82.  (2)  An  allegation  that  plain- 
tiff 'let*/  defendant  have  the  use.  etc 
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and  a  breach  thereof  all^d"  in  aeeordanee  with 
the  principles  ^plicable  to  actions  for  breach  of 
contract  generally.**  Hatters  of  defense  need  not 
be  pleaded." 

141]  (2)  ParticnUr  ATennents— (a)  De- 
nud.  where  a  demand  waa  requisite,'*  the  dec- 
laration must  specifically  allege  that  demand  was 
made,  and  the  manner  of  its  making." 

[$  142]  (b)  D«8CTiption  of  SnbiMt  Hatter.  A 
general  description  of  the  snbjeot  matter  of  the 
bailment  is  sufficient.'*' 

143]  (c)  Ne^ig«nc^  The  negligence  of  the 
bailee  need  not  be  alleged  where  the  ground  of  ac- 
tion is  a  breach  of  contract  by  the  bailee's  failure 
to  return  the  subject  matter.*^  But  where  the  ac- 
tion is  for  negligent  injury  to  the  property,  negli- 
gence must  be  alleged,^'  and  the  particular  acts  of 
negligence  relied  on  for  a  recovery  must  also  be 
set  forth." 

[i  144]  (d)  OwBanUp  of  Bailor.  An  allegation 
that  plauitiS  is  the  owner  of  the  property  bailed 
IB  not  necessary.'* 

[i  145]  (e)  PoflBession  of  Bailee.  In  an  action 
against  the  bailee  for  injury  to  the  property,  it 
most  be  alleged  that  the  injnry  occurred  while  the 
property  was  in  the  possession  of  the  bailee.'" 

[(  1^]  (f)  Termination  of  Bailment.  Where 
the  ground  of  action  is  a  failure  to  return  in  good 
order,  according  to  contract,  the  complaint  should 
allege  that  the  term  of  the  bailment  nas  ceased;'* 


bat  a  eomplunt  for  eonversion  need  not  exfroAj 
allege  that  the  hiring  has  ceased,  and  is  sulBeiat 
if  it  contains  all^ations  from  which  the  terminatua 
of  the  bailment  may  be  inferred." 

147]  <s)  Price  Beceired  by  Bailee.  In  an  s^ 
tion  for  the  conversion  of  property  wrongfully  aold 
by  the  bailee,  a  complaint  on  the  theory  of  waiving 
the  conversion  and  recovering  the  value  of  tbe 
projperty  on  an  implied  contract  is  defective  when 
it  fails  to  alle^  the  price  received.'* 

148]  (3)  Joinder  of  Counts  and  BlectisL 
Plaintiff  may  join  counts  in  case  and  in  trover;** 
but  a  count  in  trover  cannot  be  joined  with  one  in 
assumpsit,  since  such  counts  require  different  pleas 
and  judgments.***  Where  tbe  declaration  eontains 
counts  in  trover  and  in  assumpsit,  tbe  court 
strike  out  either  count.*^ 

[$  1^]  b.  Plea  or  Answer.  Allegations  in  k 
plea  or  answer  must  be  certain  *'  and  direct,"  and 
must  apparently  relate  to  the  transaction  on  wbich 
the  action  is  brought."'  Where  there  is  a  plea  of 
property  in  the  bailee  on  the  ground  of  lien  a^^ainst 
tbe  real  owner,  the  plea  or  answer  should  state 
the  name  of  the  owner.'*  A  defense  of  fraud  on 
the  part  of  the  bailor  must  be  pleaded  where  the 
statutes  provide  that  the  question  of  frandolent 
intent  is  one  of  fact  and  not  of  law."* 

[4  150]  8.  Issues,  Proof,  and  Variance-a.  Ii- 
soes.*''  Where  tbe  case  is  tried  on  the  iasne  of  a 
spedal  promise  made  by  the  bailee  after  the  ongiaal 


of  his  mar*  la  equivalent  to  an  all«- 

eatlon  of  a  hirlnar  for  a  reward,  since 
a  pleading  la  to  be  conatrued  moot 
Btronglr  against  the  pleaded.  Cart- 
lldee  T.  Sloan,  124  Ala.  59S,  26  S  918. 
(a)  An  averment  that  the  property 
was  delivered  to  defendant  and  that 
he  promised  to  take  care  of  it  and 
return  It  to  the  bailors  sufficiently 
shows  an  acceptance  of  the  property 
as  a  bailment.  Belmont  Coal  Co.  v. 
Richter.  31  W.  Va.  868,  8  BE  »0». 
(4)  A  promise  most  be  alleged  where 
the  ground  of  action  Is  not  tbe  gross 
or  willful  negligence  of  a  bailee 
liable  only  for  ordinary  negligence. 
Kingsley  v.  Bill,  9  Hass.  188. 

SB.  Levis  V.  Bnrke,  61  Hun  71,  3 
NTS  886;  Graves  v.  Severans,  40  Vt. 
<16. 

[a]  OoBiplalaf  and  pstWowi  bald 
MdHtOlinb— Miller  v.  Ben  H.  Fletcher 
Co..  14S  Oa.  998,  88  SB  S21;  Caser 
Dtniovao,  75  Ho.  A.  8SK;  Missouri 
River  Tranap.  Co.  v.  Mfameapolis.  etc, 
R.  Co.,  34  8.  D.  1.  147  NW  82:  ChUd 
V.  Jenkins  26  8.  IX  88.  126  NW 
189. 

[b]  vonu  of  oouBta  in  oaas  for 

breach  of  contract  of  hiring.  Wheel- 
ock  v.  Wheelwright.  5  Mass.  104; 
Horselr  v.  Branch,  1  Humphr. 
(Tenn.)  198;  Angus  t.  Dlckerson, 
MetgB  (Tenn.)  459;  Spenoer  v.  Pil- 
cher,  8  Leigh  (86  Va.)  585. 

[c]  roxm  of  oouBt  Im  assvavslt 
on  a  contract  of  hiring.  Baxter  t. 
Pope,  Meigs  (Tenn.)  487  note. 

as.  See  generally  Contracts  [9 
Cyc  711  et  eeq]. 

ST.  Bagley  v.  Brack.  (Tex.  Civ.  A.) 
164  8W  247  (holding  that  fraud  and 
negligence  on  bailee's  part  need  not 
be  alleged  or  proved).  See  graerally 
Pleading  [81  Cyc  1991. 

38.    See  supra  I  128. 

S9.  Hontgomerr  v.  Bvana,  8  Oa. 
178;  CasBlln^  v.  Sletnons,  41  Uont. 
418.  109  P  »fs. 

[a]  Tmem  of  complaint  alleging 
demand  and  refusal  In  general  terms 
wbleh  was  sustained  upon  general 
demurrer  setting  forth  as  a  special 
cause  the  absence  of  an  allegation  of 
a  demand  for  the  property  at  any 
time  befope  suit.  Clapp  v.  Nelson,  12 
Tex.  370,  62  AmD  530. 

40.    Moody  V.  Keener,  7  Port.  (Ala.) 


218  (holding  that,  irtiare  tbe  subject 
of  the  bailment  Is  bank  notes,  It  Is 
unnecessanr  to  state  the  tenk  of 
Issue). 

41.  Freeman  v.  Foreman,  141  Mo. 
A.  869,  126  8W  624;  Harms  v.  New 
York.  69  Misc.  816.  126  NTS  477; 
Grady  v.  Schwelnler,  18  N.  D.  452, 

113  NW  1031,  126  AmSR  874,  14  LR 
AN8  1089,  16  AnnCas  161;  Tindall  v. 
McCarthy.  44  8.  C.  487.  22  81!  784. 

40.  Belt  R..  etc..  Co.  v.  McCHain, 
(Ind.  A.)  108  NB  742;  Jackson  v. 
Robinson,  7  KyL  767. 

[a]  AllsfffttloB  of  ooB«nMt^(l) 
Facts  must  be  alleged  sufflcient  to 
show  that  It  was  defendant's  duty  to 
exercise  care.  CartUdge  v.  Sloan,  124 
Ala.  696,  28  S  918.  (2)  But,  In  an 
action  for  negligent  loss,  details  of 
the  contract  need  not  be  stated. 
Texarkana,  etc,  R.  Co.  v.  Rosebrook- 
Josey  Orain  Co.,  62  Tex.  Civ.  A.  188. 

114  8W  488.  (8)  An  allegation  of  a 
special  promise  to  return  In  good 
condition  Is  Immaterisd  where  negli- 
gence Is  alleged  and  proved;  Miller 
V.  Mlloslowsky.  IBS  Iowa  186,  188  NW 
867. 

[b]  Vlsadlar  an  altsnatbw^An 

allegation  that  "defendant  recklessly, 
careleBSly  and  wantonly"  used  a  mare 
so  that  she  died  avers,  in  the  al- 
ternative, either  negligence  or  want- 
onness, since  an  act  cannot  be  done 
through  inadvertence  and  at  the  same 
time  wantonly;  and  oonstrulng  the 
language  most  strongly  against  the 
pleader,  it  will  be  held  to  allege  only 
negligence.  Cartlidge  v.  Sloan,  124 
Ala.  698,  26  S  918. 

[c1  Tor  nflelea*  allsnUoM  of 
negligence  see  Hackney  v,  rerry,  1S2 
Ala.  826.  44  8  1029;  Coombs  v.  Rice. 
(Fla.)  67  S  148:  Coombs  v.  Rlee,  84 
Fla.  202,  68  S  968;  Hall  v.  Junction 
R.  Co.,  IB  Ind.  882:  Belt  R.,  etc.,  Co.  v. 
IfcClaln.  (Ind.  A.)  108  NH  742. 

43.  Miller  v.  Ben  H.  Fletcher  Co.. 
142  Oa.  668,  88  SB  521;  Stewart  v. 
Greene.  124  Qa.  976,  63  SB  450. 

44.  Oehmen  v.  Portmann,  158  Mo. 
A.  240,  133  SW  104;  Johnson  v.  Mof- 
fett,  19  Mo.  A.  169. 

49.  Levis  V.  Burks^  51  Run  Tl,  8 
NTS  886. 

46.  Levis  V.  Burkfl,  fil  Hnn  71,  S 
NTS  386. 


gwmtnatiea  of  bailuieflrt  see  supra 

II  101-106. 

«r.  Oleason  v.  Uorrlaon,  20  Mlse. 
820,  46  NTS  884  [aff  SO  Hlsc  4,  44 

NTS  909]. 

48.  Drudge  V.  Lelter,  18  Ind.  A. 
694.  49  NE  84,  88  AmSR  869. 

48.  Horsely  v.  Branch.  1  Humphr. 
(Tenn.)  198;  Angus  v.  Dlckerson, 
Meigs  (Tenn.)  469;  Harvey  v.  Skip- 
witlL  16  Gratt  (57  Va.)  893;  OwDcer 
V.  Pllcher,  8  Leigh  (86  Va.)  68S.  See 
generally  Actions  !  208. 

BO.  Baxter  v.  Pope.  Meigs  (Tenn.) 
467  note;  Angus  v.  Dlckerson,  Meigs 
(Tenn.)  469.  See  generally  Actions  1 
209. 

SI.  Moses  V.  Taylor,  17  D.  C.  til 
(holding  that,  where  the  declaration 
apparently  set  out  an  action  of  a 
double  aspect,  the  court  might  strike 
out  a  feature  that  seemed  to  make  it 
an  action  of  tort  and  allow  It  to  re- 
main an  action  of  assumpsit).  See 
generally  Pleading  [81  Cyc  68SJ. 

62.  Harron  Wilson,  4  Oil.  A 
488,  88  P  612.  Bee  genwallr  Pleadlns 
[81  Cyc  1E9]. 

•8.  Harron  v.  Wilson,  4  CaL  A. 
488,  88  P  612. 

54.  Harron  v.  Wilson.  4  CaL  A 
486,  88  P  618. 

55.  Stetler  v.  Philadelphia,  etc,  R 
Co.,  1  WklyNC  (Pa.)  401. 

[a]  Benlal  oi  MOaMBt  and  bafl- 
«n  Mtle^— Where  plaintiff  avers  a 
hiring  of  property  by  defendant  and 
that  defendant  had  made  use  of  what 
was  hired,  but  does  not  show  that 
plaintiff  had  possessed  the  property 
prior  to  defendant's  poasesslon,  or 
that  defendant  had  acquired  posms- 
slon  through  plalntHf.  ft  Is  sufficient 
to  deny  the  hiring  and  the  right,  title, 
or  Interest  of  plaintUt  Qroorae  r. 
Rust,  27  Tex.  281.  ^, 

as.  Wetherly  v.  Straus,  98  C«. 
28S,  28  P  1045  (holding  that,  under 
Civ.  Code  I  8448,  the  bailee  cannot, 
without  pleading  fraud,  where  Hw 
around  or  action  Is  failure  to  surren- 
der property  attached  by  creditor 
of  the  bailor's  husband,  show  that 
the  property  waa  given  to  the  Iwflt^ 
by  the  husband  with  tbe  Intention  of 
defrauding  creditors).  _ 

sr.  See  getnerally  Pleading  [SI  est 
«70]. 


For  totsr  oases,  dsvalopments  and  ekamges  in  the  Uw  see  cumulative  Annotations,  same  title,  ms  and  note  number. 
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ooBtraei  of  bailment,  plitiotiff.  eannol;  ra^over  in 
the  absence  of  cTideuee  of  a  eonsideration  for  snch 
apeoial  promise.''"  An  allegation  that  defendant,  as 
bailee,  agreed  to,  but  did  not,  safely  keep  the  sub- 
jeot  of  baiimmt  is  in  substance  an  all^atioa  that 
the  property  was  lost  through  the  negligence  of  de- 
fendant"* Where  the  petition  allies  both  a  con- 
tract to  return  in  good  condition  and  negligence  of 
defendant,  and  the  ease  is  fully  tried  -on  the  iasoe 
of  negligence,  a  vradict  for  plaintiff  will  not  be 
disturbed."** 

[i  151]  b.  ETidoioa  Artwinribto  ncter  Flud- 
tngs,*^  Where  the  action  is  for  breach  of  the  eon- 
traet  of  bailment  by  fidluv  to  return  t^e  prop- 
erty, destroetion  td  the  pn^erty  without  the 
bailee's  fault  may  not  be  proved  under  a  gencoral 
denial;**  but  in  an  action  for  damages  for  n^U- 
gent  loas  of  the  goods  defendant  may  prove  under 
the  general  issue  that  the  property  has  been  stolen 
from  him  without  lufij^enee  on  lus  part.**  Under 
an  allegation  by  defendant  that  be  has  received 
the  ^roprarty  from  plaintiff,  but  that  a  third  per- 
son 18  now  making  a  elaun  whieh  defendant  be- 
lieves to  be  onfonnded,  he  may  not  show  that  the 
property  belongs  to  such  third  person.**  Evidence 
of  defendant's  ne^^igraee  is  admissible  under  a 
petition  alleging  faeta  firom  which  n^ligenee  may 
reasonably  bis  inferred,  notwiUistanding  it  is  not 
expressly  allied  that  defendant  was  n^Iigent.*' 
But  where  a  conqtlaint  chai^[ed  a  bailee  with  negli- 
gence in  failing  to  provide  a  watchman,  evidence 
that  the  bailee  employed  a  watchman  whose  n^Ii- 
genoe  caused  the  loss  does  not  support  the  com- 
plaint.** 

[i  152]  c  What  Must  Be  Proved.*^  In  an  ac- 
tion on  an  implied  contract  to  return  the  prop- 
erty in  good  condition,  negligence  by  defendant  need 
not  be  proved.**  But,  in  an  action  for  injuries 
to  the  article  bailed,  its  condition  at  the  time 
of  its  delivery  to  the  bailee  should  be  shown.'* 

[  153]  d.  Variance.^*  The  evidence  must  con- 
form substantially  to  the  allegations  of  the  plead- 
ing, or  the  party  will  fail  by  reason  of  a  material 


variance.'*  But  a  variance  between  the  pleadings 
and  proof  in  immaterial  matters  wiU  not  defeat 
a  recoveryj'  In  an  action  for  breach  of  contract 
against  two  defendants  as  joint  bailees,  a  failure 
to  prove  a  contract  relation  between  plaiutiff  and 
one  of  the  defendants  operates  to  deuat  a  recov- 
ery against  either  of  tne  defendants,'*  notwith- 
stwdiug  the  rule  that,  in  acti<m8  for  tort,  where 
two  or  more  are  jointly  sued,  a  recovery  may  gen- 
erally be  had,  according  to  the  proof,  as  to  all, 
or  as  to  any  number  less  than  all.'* 

[i  1641  9.  Eridenca—a.  Fmomptioiis  and  Bor- 
den of  Froof-~(l)  In  GeneraL  As  in  other  civil 
actions,  the  burden  is  on  plaintiff  to  establish  the 
essential  elements  of  his  cause  of  action  by  a 
prc^KUiderance  of  the  evidence.'*  The  bulor  must 
show  that  there  was  an  injury  to  his  interest  after 
delivery  of  the  property  to  the  bailee.'*  A  defense 
that  the  bailment  was  gratuitous  and  that  the 
Bobject  matter  had  been  stolen  from  the  bailee  while 
be  held  it  in  the  performance  of  his  duties  is  not 
supported  where  defendant  fails  to  prove  the  neces- 
sity of  keeping  the  subject  matter  as  all^d,  and 
to  show  that  the  loss  did  not  occur  through  hia  own 
n^ligenee."  Where  special  damages  are  claimed 
by  reason  of  the  bailee's  dday  in  returning  prop- 
erty to  be  used  by  the  bailor  in  manufaettuing,  it 
most  be  shown  that  the  bailor  could  not  obtain  like 
property  from  other  persons." 

f  (  156]  (2)  Oonditfon  ef  Arttdas  on  Delivery  to 
Bailee.  When  the  action  is  bromj^ht  for  injury  to 
the  property  caused  by  the  bailee's  n^ligenee,  the 
burden  of  proof  is  on  the  bailor  to  show  that  the 
property  was  in  good  condition  when  delivend  to 

[i  156]'  (3)  BoliTery  to  Bailee  and  Faanre  to 
Betnm.  In  an  action  to  recover  the  bailed  prop- 
erty, the  burden  of  proof  is  on  the  bailor  to  es- 
tablish the  bailment  and  the  failure  to  return  the 
property  in  accordance  with  the  contract.*** 

Refusal  ta  redeliver;  evidence  of  conversion. 
If  a  bailee  having  goods  of  his  bailor  in  his  pos- 
session refuses  upon  demand  to  redeliver  them,  the 


B8.  Smith  V.  Corrlsan.  72  Nebr. 
6S«.  101  NW  831.  ^„  ^,  ^ 

69.  Clark  v.  Shrlmskl,  77  Ho.  A. 
16«. 

ao.  Miller  v.   Mtiosiowafcr,  153 

Iowa  135.  ISS  NW  S57. 

ei.  See  generally  Plaadlns  [81 
Cyc  680]. 

69.  Cochran  v.  Walker,  (Te«.  Civ. 
A.)  49  SW  403. 

63.  Knights  t.  Ptella.  Ill  Mich. 
9,  69  NW  92,  «  AmSR  S7B. 

64.  BedKwick  v.  Haoy,  24  App.  Dlv. 
1,  49  NTS  164.  ^ 

65.  Studebaker  Broa.  Hfg.  Co. 
Carter.  SI  Tex.  Civ.  A.  881.  Ill  SW 
1089. 

ee.  Belt  R..  etc.,  Co.  v.  McClaln, 
<Ind.  A.)  106  NB  742. 

67.  See  cenerally  Pleading  [81 
Cyc  674]. 

68.  Otrms  T.  New  Tork,  69  lllsc. 
816,  1>5  NTS  477. 

W.  Hlnsky  v.  Stelnberc,  16S  HI. 
A.  B8e. 

70.  See  generally  Pleading  [31 
Cyc  7001. 

71.  Hackney  v.  Perry,  158  Ala.  626, 
44  S  1029. 

[a]  Wliex*  a  oovteMt  of  lililag  la 
aUaged,  proof  of  a  different  kind  of 
bailment  will  not  support  the  action. 
Standard  Brewery  v.  Bemls.  etc.. 
Malting  Co.,  171  111.  602.  49  NB  607; 
Jourdan  v,  Keed,  1  Iowa  18S;  Dunham 
V.  Klnnear,  1  Watte  (Pa.)  180;  Har- 
vey V.  Sklpwlth,  1«  Gratt.  (67  Va.> 
S»8. 

[b]  A.  dalai  fur  «k*  «••  of  «  a>^ 


tide  for  a  ■peolfled  time  Is  supported 
by  proof  of  defendants  possesBlon 
for  that  time  with  the  right  to  use 
It  at  his  pleasure.  R«niy  V.  Rand, 
123  Mass.  2 IS. 

[c]  wk«M  the  etUeBoe  la  that 
bane*  a— nmed  tho  UablU^  of  an 
ianufOR  and  the  petition  alleges  only 
an  ordinary  contract  of  bailment, 
there  ts  a  fatal  variance.  Epstein 
V.  Cohen.  56  Misc.  679.  107  NTS 
148. 

[d]  JvAMMttt  set  toMm  for  varl- 
aaoe. — In  Epstefn  v.  Cohen,  66  Misc. 
679,  681,  107  NTS  148,  the  court  said: 
"The  plaintiffs  having  failed  to  prove 
the  cause  of  aetton  set  up  in  the 
complaint,  and  proper  objections  hav- 
ing been  made  on  the  trial,  and  no 
amendment  of  the  pleading  having 
been  arttftd  for,  the  Judgment  tn 
plaintiffs'  favor  on  a  cause  of  action 
not  alleged  cannot  be  sustained  on 
appeal:  nor,  after  trial,  can  the  plead- 
ings be  conformed  to  the  proof." 

n.  Grlbble  V.  McKIeroy,  14  La. 
Ann.  798  (date  of  contract). 

[al  Detafis  of  eoBtraot  are  Imma- 
terial in  a  suit  for  negligent  loss. 
Texarkana,  etc..  R.  Co.  t.  Hosebrook- 
Josey  Oraln  Co.,  62  Tex.  Civ.  A.  166. 
114  SW  486. 

TS.  Hackney  v.  Perry,  161  Ala.  686, 
44  S  1029. 

74>    See  Judgments  [23  Cyc  8063- 

7S.  Aldrleh  V.  Jenkins.  171  III.  A. 
810;  Seller  v.  Schults,  44  Ulch.  689. 
7  Nw  tf6,  88  AmR  880;  Stone  v.  Caes. 
84  Okl.  S.  184  F  660.  48  liRANS  1168 


and  note;  Banners',  etc..  Oln  Co.  v. 
Simmons,  (Tex.  Civ.  A.)  178  SW  621 
(holding  that.  In  action  to  recover  the 
value  of  cotton  seed  and  lint  cotton 
delivered  to  defendant  In  excess  of 
what  he  was  entitled  to  under  the 
contract,  and  an  excess  credit  allowed 
him  in  settlement,  plaintiff  had  the 
burden  of  establishing  the  excessive 
deliveries  and  the  excessive  credit); 
Shippers'  Compress,  etc.,  Co.  v. 
Cumby  Mercantile,  etc.,  Co..  (Tex. 
Civ.  A.)  172  SW  744;  Baker,  etc..  Mfg. 
Co.  v.  Caayton,  46  Tex.  Civ.  A.  384. 
103  SW  197. 

76.  Liacoste  v.  Pipkin,  21  Miss. 
689;  Bain  v.  Oanser,  74  App.  Dir. 
621,  76  NTS  820. 

[a]  Wltera  property  was  OamamA 
before  doUvory  to  bailee,  the  bailor 
must  show  the  amount  and  extent 
of  damage  that  occurred  while  the 
property  was  held  by  defendanL 
Farley  v.  Tanwiokle,  19  Ia.  Ann. 
9. 

77.  Carico  v.  Fidelity  Inv.  Co.,  5 
Colo.  A.  56,  37  P  29;  Patrlska  v. 
Kronk.  67  Mlse.  662.  109  NTS  1092; 
Rothoser  v.  Cosel,  89  Misc.  337,  79 
NTS  856. 

7e.  Bnrlght  v.  Amerloan  Belgian 
lAmp  Co..  U  App.  Dlv.  481,  55  NTS 
897. 

79.  Hlgman  v.  Camody.  112  Ala. 
267,  to  S  480,  57  AmSR  33;  Mlnsky  v. 
Steinberg,  162  111.  A.  530. 

am.  Bates  v.  Capital  SUte  Bank, 
18  Ida.  429,  110  P  877:  BeUnaan  T. 
MeKlnStry,  18  Pa.  Super.  70. 
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refnsal  is  prima  faeie  evidenee  of  a  oonversion; 
and,  in  the  absence  of  evidenee  to  justify  the  re- 
fusal, is  su£Bcient  to  induce  a  jury  to  find  the 
£aet«> 

[i  157]  (4)  Demand.  Where  the  bailee  is  bound 
to  return  the  property  only  on  demand,  as  in  the 
ease  of  a  gratuitous  bailee,  the  burden  of  proof 
is  oh  the  bailor  to  show  demand  and  refiual." 
But  a  demand  may  be  inferred  from  sl^ht  cir- 
emnstances.'' 

[(  158J  (6)  N«gUgaic»— (s)  Bnrdea  on  Bailor 
to  EsteUish  Koi^igonco.  The  rule  is  undoubted 
that  in  all  actions  founded  upon  n^ig:enee,  or  a 
eulpable  breach  of  duty,  the  burden  is  on  plaintiff 
to  establish  n^ligence  by  proof.**  This  principle 
is  recognized  by  all  the  authorities  as  applicable 
between  bailor  and  bailee,"  and  the  only  confliet 
is  on  the  question  whether  the  loss  of,  or  danwge 
to,  the  good^  while  in  the  bailee's  possessiwi  raises 
such  a  presumption  of  n^ligenee  on  his  part  as 
to  establi^  a  prinw  facie  case  i^ainst  him.*' 

[4  159]    (b)  Presnn^tlon  Kaised  by  Loss  of,  or 


Injnzy  to,  Oooda— «a.  Older  Bvlo.  In  some  of  the 
older  deetsioDfl  it  was  held  that  the  loss  or  injury 
raised  no  presumption  of  negligence.  The  bailee 
is  not  an  insurer  of  the  goods,  and  when  they  an 
lost  or  damaged,  it  was  said  that  the  law  whieh 
never  presumes  any  man  n^^igent  would  rather 
attribute  the  Ioeh  to  excusable  causes.  It  was  not 
enough  for  plaintiff  to  prove  the  loss  or  injury,  bat 
it  was  held  that  he  must  go  further  and  most  show 
that  the  same  had  occurred  by  defendant's  ne^- 
genee." 

[f  160}  M>.  Xodam  Bute.  The  rule  adopted  in 
the  more  modem  deeiskuis  is  that  the  proof  of 
loss  or  injury  eatabiishes  a  snffieient  prima  faeie 
ease  against  the  bailee  to  pat  him  upon  hie  def«iaa. 
Where  chattels  are  delivered  to  a  bailee  in  good 
eonditim  and  are  returned  in  a  dama^d  state, 
or  are  lost  or  not  returned  at  all,  the  law  picsnmes 
n^igmee  to  be  the  eanae,  and  oasts  npom  the 
bailee  the  burden  of  showing  that  the  loes  ia  due 
to  other  eauses  consistent  wil^  due  eare  <hi  hia 
part.^*   But  if  the  possession  of  the  bailee  has  not 


81.  Ala.— Riddle  v.  Blair,  148  Ala. 
461,  42  S  5SI);  St.  John  v.  CrConnel,  7 
Port.  466. 

Ky.— Treacr  v.  Barclay,  6  8W  438. 
9  KyL  707. 

Mass.— Whittter  v.  Bmlth,  11  Mass. 

Mich. — Donlin  v.  McQuade.  61  Mich. 
276.  28  NW  114. 

Ho.— Huxley  v.  Hartiatl.  44  Mo. 
J70:  Allsear  v.  Walsh,  24  Mo.  A.  134. 

N.  H.— Qilman  v.  Hill.  36  N.  H. 
811:  Qravea  v.  Ticknor.  6  N.  H.  BS7. 

N.  J.— Bur«in  v.  XUaglna,  S  N.  J. 
I<.  283. 

N.  T.— Ball  V.  LIney,  48  N.  T.  6,  8 
AmR  511;  Rogers  v.  Weir,  34  N.  T. 
4 63 :  Fox  V.  Pruden.  3  Daly  1 87: 
Oleason  v.  Morrison,  20  Misc.  820.  46 
NYS  684  [alT  20  Misc.  4,  44  NY3  909] : 
Holbrook  V.  Wight,  24  Wend.  169,  38 
AmD  607:  Znle  v.  Zule,  24  Wend.  76. 
86  AmD  600. 

Or. — State  v.  Chew  Muck  You.  20 
Or.  216,  26  P  365. 

Tex. — Staley  v.  Colony  Union  Gin 
Co.,  (Civ.  A.)  183  SW  381  (holding 
that  a  bailee's  refusal  to  surrender 
possession  of  the  property  on  de- 
mand Is  not  of  itself  a  conversion, 
but  only  evidence  thereof  which  Is 
open  to  explanation,  as  by  showing 
that  it  has  been  lost  without  the 
bailee's  fault,  etc.). 

Vt. — Dohorty  v.  Hadgett,  68  Vt. 
828,  2  A  115;  Sibley  v.  Story,  8  Vt. 
15. 

W.  Va.— Coulter  v.  Blatchley,  61  W. 
Ta.  168,  41  SB  188. 

EuM- — ^Wilson  V.  AndertoB,  1  B.  & 
Ad.  460,  20  BCL  5B5,  109  Reprint 
865. 

[a]  raUnr*  to  dslivw  wltdUa  a 
MaaonaU*  tiau  aft«r  denuutd  Is  pre- 
sumptive evidence  of  a  conversion. 
Oleason  v.  Morrison,  20  Misc.  320, 
45  NYS  684  [aft  20  Misc.  4.  44  NYS 
809]. 

as.  Dlnsmore  V.  Abbott.  89  Me. 
378,  36  A  621. 

83.  Stewart  v.  Fracler,  5  Ala.  114 
(as  where  bailee  denied  reaponslbil- 

Ity). 

H.  See  Negligence  [29  Cyc  689, 
69?]. 

as.  Ala. — Higman  v,  Camody,  112 
Ala.  267,  20  S  480,  67  AmSR  83. 

Ark. — Bertig  v.  Norman,  101  Ark. 
75,  141  SW  201.  AnnCraalSlSD  948; 
James  v.  Orrell,  68  Ark.  284,  67  SW 
981,  82  AmSR  293;  Sandafur  v.  Uat- 
tlngley,  18  Ark.  237. 

Ida. — Bates  v.  Capital  State  Bank, 
18  Ida.  429.  110  P  277. 

Me. — ^Bradbury  v.  Lawrence.  91  Me. 
467,  40  A  882;  Dlnsmore  v.  Abbott,  89 
Me.  878.  88  A  621:  Mills  v.  Oilbnth. 
47  Me.  820,  74  AmD  487. 

Md. — Darby  Candy  Co.  T.  HoflEber- 


ger.  Ill  Md.  84,  78  A  666;  Hamhleton 
v.  McOee,  19  Md.  43. 

Miss.— Batesvllle  Oln  Co.  v.  Whit- 
ten,  96  Miss.  210.  60  8  6^6. 

Mo, — Corbin  v.  Gentry,  etc..  Clean- 
ing, etc.,  Co.,  181  Mo.  A.  161,  16?  SW 
1144;  Levi  V.  Missouri,  elc,  R,  Co., 
157  Mo.  A.  636.  13S  SW  699;  Freeman 
V.  Foreman.  141  Mo.  A.  869.  126  8W 
624:  Clark  v.  Shrlmskl,  77  Mo.  A.  116. 

N.  Y.— Stewart  v.  Stone,  127  N.  T. 
600.  28  NB  696,  14  LRA  215;  ClafUn  T. 
Meyer,  76  N.  Y.  260.  31  AmR  467 
frev  43  N.  Y.  Super.  11;  Cramer  v. 
Klein.  127  App.  DIv.  146.  Ill  NTS 
469:  Polack  v.  O'Brien,  114  App.  Div. 
366,  100  NYS  386;  Harrington  v.  Sny- 
der, 8  Barb.  880;  Thorn  v.  Straus.  78 
Misc.  139.  137  NYS  92?  (holding  that 
the  burden  was  on  a  party  who  de- 
livered photographic  films  to  another, 
for  the  purpose  of  having  prints 
made  therefrom.  In  an  action  for  the 
loss  thereof,  to  establish  that  such 
loss  was  due  solely  to  defendant's 
negligence);  Allen  v.  Fulton  Motor 
Car  Co.,  71  MIsc  190.  128  NTS  419. 

N.  C. — Hanea  v.  Shapiro,  168  N.  C. 
24,  84  8E  33:  Ashevllle,  etc.,  R.  Co.  v. 
Baird,  164  N.  C.  253,  256,  SO  SB  406 
[quot  Cyc]. 

Okl.— Stone  v.  (3ase,  34  Okl.  6,  124 
P  960,  43  LRANS  1168  and  note. 

Pa.— Erie  Bank  v.  Smith,  3  Brewat. 

9. 

S.  C— Carrier  v.  Dorranoe,  19  S.  C. 

30. 

Tenn.— Runyan  v.  Caldwell.  7 
Humphr.  133. 

Vt— Malaney  v.  Taft,  «0  Vt.  571.  16 
A  826,  <  AmSR  18fi. 

Wash. — Colbum  v.  Washington 
State  Art  Aseoo.,~80  Wash.  668,  141 
P  1153.  LRA1915A  594. 

Uabultr  of  oarrlso:  see  Carriers  [6 
Cyc  523]. 

ZimkeepeT*s  UabUlto  see  Innkeep- 
ers [22  Cyc  1082]. 

[a]  Oansal  oonaeottom  between 
neffUrenoe  and  inJnnr  must  be  shown 
by  the  bailor.  Darby  Candy  Co.  v. 
Hotrbergpr,  111  Md.  84,  73  A  666. 

ee.    See  Infra  if  169,  180. 

87.  Foote  V.  Storrs,  2  Barb.  (N. 
T.)  326;  Schmidt  v.  Blood.  9  Wend. 
(N.  T.)  268.  24  AmD  143  and  note; 
Tompkins  v.  SaltmarBh,  14  Serg.  A  R. 
(Pa.)  276:  Flnucana  t.  SqulU,  1  Eisp. 
315. 

[Bl   •Ok  amewa  tta*  tke  aaeleBt 

rale  was  that  in  all  cases  where  a 
bailee  was  sought  to  be  held  no  pre- 
sumption of  negligence  arises  on  ac- 
count of  the  loss  of  the  goods,  and 
the  burden  of  proof  ts  always  on  the 
plaintiff  to  establish  that  negligence 
was  attributable  to  the  bailee.  Bat 
by  the  weight  of  modem  autboribr 
this  doctrine  la  substantlallr  modf-. 


fled."    Per  Fletcher,  J.,  in  Yasoo.  etc, 
R.  Co.  V.  Hughes,  94  Miss.  148.  246, 
47  S  662,  22  LRANS  976. 
Xnjarr  to  Und  hone  see  Animale 

s  48: 

SB.   U.  8.— Klskadden      U.  S,  44 

Ct.  CI.  205. 

Ala. — Southern  Garage  Oo. 
Brown,  187  Ala.  484,  66  8  400;  Har- 
ney V.  Perry,  152  Ala.  626,  44  S  1029; 
Centra!  of  Georgia  R.  Co.  v.  Jones. 
160  Ala.  879,  43  8  676.  124  AmSR 
71.  9  LRANS  1240:  Davis  v.  Hurt.  114 
Ala.  146,  21  S  408:  Higman  v.  Ca- 
mody, 112  Ala.  267,  20  S  480,  fi7  Am 
8R  83;  Haas  v.  Taylor.  80  Ala.  4S9. 
2  S  S33:  Brickeh  v.  Slkes,  (A.)  68  S 
801;  Thomas  v.  Hackney,  (A.)  68  S 
296. 

Ark. — Bertig  v.  Norman,  101  Azic 
75,  141  SW  201.  AnnCaslSlSD  948. 

Colo. — Nutt  V.  Davison,  &4  Cola 
686.  588,  131  P  890,  44  LRANS  1170 
[clt  Cyc], 

Conn. — Boies  v.  Hartford,  etc,  B. 
Co..  57  Conn.  272.  9  AmR  347. 

Del. — Union  Stone  Co.  v.  Wilming- 
ton Transfer  Co.,  90  A  407;  H.  J. 
Keith  Co.  V.  Booth  Fisheries  Co..  27 
Del.  218,  87  A  716;  Puset  v.  Webb. 
18  Del.  490,  47  A  701. 

Ga.— -Concord  Variety  Works  t. 
Beckham,  112  Ga.  242,  37  SB  392; 
Masslllon  Engine,  etc..  Co.  v.  AVer- 
man.  110  Ga.  670,  36  SB  636;  Hawk- 
ins Y.  Haynes,  71  Oa.  40;  Western 
Union  Tel.  Co.  v.  Fontaine,  S8  Oa. 
483:  Atlantic  Coast  Line  R.  Co.  t. 
Bnnn.  18  Ga.  A.  758.  79  8E  »47:  Moul- 
trie Compress  Co.  v.  Byrom  Cotton 
Co..  13  Ga.  A.  «17.  79  SB  S89;  Picker- 
ing V.  Anderson,  18  Ga.  A.  61,  76  SE 
764;  Hall  v.  Stone,  11  Oa.  A.  269,  TS 
SE  140:  Johnson  v.  Perkins.  4  Ga.  A. 
633.  62  8B  152;  Morris  Storace.  etc 
Co.  V.  WUkes.  1  Oa.  A.  7S1.  68  SB 
232. 

Ids.— Bates  v.  Capital  State  Bank. 
18  Ida.  429.  110  P  277. 

111.— BnjDkhouser  v.  Warner,  62  HL 
59;  Cumins  v.  Wagner,  44  TIL  416.  92 
AmD  189;  Bennett  v.  O'Brien.  37  IIL 
250;  Dolphin  v.  Davis,  ISS  ni.  A.  118; 
Stem  V.  Welensky,  182  HI.  A.  417; 
McCurrie  v.  Edward  HInes  l.urab«r 
Co.,  178  111.  A.  617:  Bryan  v.  Chlca«o, 
etc.,  R.  Co..  169  Til.  A.  181;  Miles  v. 
International  Hotel  Co..  167  HI.  A. 
440:  Comptograph  Co.  v.  Coney  Auto^ 
Llverr  Co.,  1<8  Hi.  A.  487:  Apcsynsld 
V.  Butklewlcs,  140  HI.  A.  375;  Towel- 
sang  V.  Predkyn.  188  ni.  A.  t&«; 
Brewster  r.  Weir.  98  HI.  A,  KS8: 
Burlinganie  v.  Home.  80  lU.  A.  SSO: 
Baren  v.  C*in.  16  HI.  A.  887. 

Iowa.~Mlller  v.  Miloslowaky.  lU 
Iowa  186,  137.  138  NW  867  Jcit  Cycl; 
Sherwood  v.  Home  Sut.  Bank.  Ill 
Xow»  638, 109  NW     Huntw  BMes, 


For  later  bmsSi  demo^BBBts  and  ohsafes  in  the  law  sm  oumotative  Annotations,  same  title,  pace  and  note  numbar. 
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been  exelnsiTe  of  tbat  of  the  bailor  the  rale  does 
not  ai^ly."*  In  order  to  throw  the  burden  of  evi- 
denee  npon  the  bailee  it  ia  sufficient  that  the  bailor 

127  Iowa  108.  111.  108  NW  826  [cit 
Cyo];  Ware  Cattle  Co.  v.  Anderson, 
107  lova  281,  77  NW  1026. 

X^—NlcholU  V.  Roland,  11  Mart. 
190. 

Me.— Dlnamore  t,  Abbott,  89  Me. 
873,  88  A  621;  Mills  v.  OUbreth,  i7 
Me.  320.  74  AmD  487. 

Mass.— Wlllett  v.  Rich,  142  Mass. 
866,  7  NB  776,  56  AmR  684;  Cass  v. 
Boston,  etc.,  R.  Co.,  14  Alien  44«i 
Ltchtenheln  v.  Boston,  etc.,  R.  Co.,  11 
CuBb.  70;  Brown  v.  Waterman,  10 
Cush.  117. 

Mich. — Baehr  t.  Downey,  1S3  Mlcb. 
ISS,  94  NW  750,  103  AmSR  444; 
Knlslits  T.  Piella.  Ill  Mloh.  9,  69  NW 
92. Ts  AmSR  875. 

Minn. — Travelers'  Indemn.  Co.  v. 
Fawkes.  120  Minn.  868.  139  NW  703. 

45  LRANS  881;  Davis  v.  Tribune  Job- 
Printing;  Co.,  to  Minn.  »6.  72  NW  808. 

Miss. — Tasoo,  •tOn  R.  Co.  V. 
Hushes,  04  Miss.  141.  47  B  SU.  SS 
LRANB  97fi  and  note. 

Mo.— WlMt  T.  Chealer.  U  Mo.  647; 
Ooodfellow  V.  Meegan.  32  Mo.  ISO; 
Corbin  V.  Gentry,  etc..  Cleaning,  ete^ 
Co.,  181  Mo.  A.  161,  16?  8W  1144; 
Collier  T.  Langan,  etc.  Storage,  etc., 
Co..  147  Mo.  A.  700,  127  SW  485; 
Freeman  v.  Foreman,  141  Mo.  A.  369, 
126  SW  624;  Dtxon  v.  McDonnell,  92 
Mo.  A.  479;  DaUey  v.  Black.  92  Mo. 
A.  228;  Clark  v.  Shrlmskl.  77  Mo.  A. 
166;  Hadley  t.  Orchard.  77  Mo.  A. 
141;  Casey  v.  Donovan,  76  Mo.  A. 
6<5:  TauwUt  V.  Scblelds,  26  Mo.  A. 
818;  Amot  v.  Branconler,  14  Mo.  A. 
481. 

Mont. — Shropshire  v.  Sidebottom. 
80  Mont.  406.  408,  76  P  941  [oit  Cyc]. 

Nebr. — >Davl8  v.  Taylor.  92  Nebr. 
769.  770.  139  NW  887  [cIt  Cyc]; 
Sulpho-Sallne  Bath  Co,  v.  Allen,  66 
Nebr.  295,  93  NW  864,  1  AanCas  21; 
Btssell  V.  Harris.  1  Nebr.  (Unolt.) 
686.  96  NW  779. 

'  Nev. — Donlan  v.  Clark,  28  Nev.  203, 

46  P  1. 

N.  H. — Shelden  v.  Robinson,  7  M. 
H.  167.  I<  AmD  786. 

N.  J. — ^Manson  v.  Pullman  Palace 
Car  Porters',  etc,  Ben.  Assoc.. 
(Sup.)  60  A  1120;  Jackson  v.  McDon- 
ald, 70  N.  J.  L.  594,  67  A  126. 

N.  T. — ^Wlntrlngham  v.  Hayes,  144 
N.  T.  1,  38  NE   999.    43  AmSR  726 

irev  3  Misc.  604,  28  NTS  3381;  Ouder- 
Irk  V.  Central  Nat.  Bank,  119  N.  T. 
263,  S3  NE:  875:  Oswego  Bank  v. 
Doyle,  91  N.  T.  32,  43  AmR  634; 
Schwerin  v.  McKle,  51  N.  T.  180.  10 
AmR  681;  Collins  v.  Bennett,  46  N. 
T.  490;  Burnell  v.  New  York  Cent. 
K.  Co.,  45  N.  T.  184,  6  AmR  61;  Regan 
v.  Burr,  169  App.  Dtv.  131.  144  NYS 
84;  Nathan  v.  Woolverton,  149  App. 
Dlv.  791.  134  NYS  469;  Hasbrouck  t. 
New  York  Cent.  R.  Co.,  137  App.  Div, 
682.  122  NYS  128  [afl  202  N.  Y.  863, 
95  NE  808,  16  IiRANS  637,  AnnCas 
191SD  1160  and  aff  64  Uisc.  478,  118 
NTS  786];  Polack  T.  O'Brien,  114 
App.  DlT.  366,  100  NYS  386;  Seleeky 
V.  Tollmer.  107  App.  Dlv.  300,  96  NYS 
180,  17  NYAnnCaa  223;  Powers  t. 
Jughardt,  101  App.  Dlv.  68.  91  NYS 
666;  Sneil  v.  Comwetl,  98  App.  Dlv. 
186.  87  NYS  1;  McKillop  v,  Reich,  76 
App.  Dtv.  884.  78  NYS  486;  Ruther- 
ford V.  Krauee.  65  App.  Dlv.  210,  66 
NTS  781;  Williamson  v.  New  York, 
etc.,  R.  Co.,  66  N.  T.  Suoer.  608; 
Scranton  v.  Baxter,  6  N.  T.  Super. 
6;  Fox  v.  Prnden,  3  Dalv  187;  Arent 
T.  Squire,  1  Daly  347;  Wlmpfhelmer 
V.  Demareet.  78  Misc.  171,  187  NTS 
•08;  Thorn  v.  Straus,  78  Mlso.  139, 
187  NTS  927;  ORourke  V.  Bates,  78 
Misc.  414.  188  NTS  892;  Harms  V. 
New  Tork,  <•  HUn.  616.  126  NTS 
477:  Bean  v.  Ford,  66  Misc.  481.  119 
NTS  1074;  Porter  v.  Duval  Co..  60 
Hlso.  1X2.  Ill  NTS  826;  Patrlaka  v. 
Kronk,  67  Hlaa  661.  109  NTS  1061; 


has  shown  damage  to  the  bailed  article  that  ordi- 
narily does  not  happen  where  the  requisite  degree 
of  care  is  exercised.'"  In  some  oases  it  is  said  that 


.Simonoff  v.  Fo^  48  iClso.  849,  91 
NTS  767;  Rothoser  T.  Coael,  S9  BClso. 

337,  79  NYS  866:  L^ons  v.  J^homas. 

84  Misc.  175,  68  NTS  802;  Rhlnd  v. 

Stake.  2R  MlHC.  177,  59  NYS  42; 
WaternKin  v.  Ainerlran  Pin  Co..  19 
Misc.  44   NYS  410;  Ciimpbell  v. 

Mullcr,  19  Misc.  1X9.  43  NYH  233; 
Kafka  v.  Levensohti.  IS  Misc.  203.  41 
NYS  36.>i;  Nichols  v.  Hach,  H  Misc. 
4jL'.  28  NYS  607;  N'lrolft  1 1  v.  I>icck- 
inann.  151  NYS  '.20;  1  n  ( rrua  llonal 
Film  Traders  v.  Shaiiiro.  150  NYS  "tfi; 
KicKel  V.  Eisner.  13f(  NYS  174;  Bryani 
V.  Auchmuty.  137  NYS  Sll;  Bryant  v. 
Auchmuty,  129  NYS  471;  Openhym  v. 
Maine  Steamahtp  Qow  U7  JTfS  463; 
Beardslee  v.  Richairaaon,  11  Wend. 
25.  25  AmD  596. 

N.  C— Hanea  v.  Shapiro,  IfiS  N  C- 
24.  84  SE  33;  Robertson  v.  Plvriioulii 
Lumber  Co..  166  N.  C.  4.  80  SE  S94; 
Ashevllle.  etc.,  R.  Co.  v.  Balrd,  164 
N.  C.  268,  265.  80  SE  406  [quot  Cyc]; 
Simmons  v.  Sikes,  24  N.  C.  98. 

Rt. — Pittsburgh  Safe  Deposit  Co. 
Pollack.  86  Pa.  391.  27  AmR  660; 
Logan  V.  Mathews,  6  Pa.  417;  Clark 
V,  Spence,  10  Watts  336;  HofTord  v. 
New  York  Cent.,  etc.,  R.  Co.,  43  Pa. 
Super.  303;  Hovt  v.  Clinton  Hotel  Co.. 
.1i>  Pa.  Super.  297;  Koch  v.  National 
Express  Co..  1  LackLe^N  289. 

Tex. — Bagley  v.  Brack,  (Clv.  A.) 
154  SW  247;  Powell  v.  Hill.  (Clv.  A.) 
152  SW  1125;  Hisiop  v.  Ordner.  28 
Tex.  Clv.  A.  540,  67  SW  337;  Cochran 
V.  Walker.  (Clv.  A.)  49  SW  403. 

Vt.— nieason  v.  Beera.  59  Vt.  5S1, 
10  A  S6,  59  AniR  757.  But  see  Ma- 
laney  v.  Taft,  60  Vt.  571.  15  A  326,  e 
.■\niHU  135  (where  it  is  held  that 
proof  of  delivery  of  the  property  In 
fjood  condition  and  of  Its  return  In 
l>;i(l  condition  Is  not  sufTlclent  to 
raise  a  presumption  of  defendant's 
negligence). 

Wash.— Pregent  v.  Mills,  61  Wash. 
1R7.  98  P.mi  S#«  ^loUura  V.  Waah- 
InRton  State  Art  Aasoo.,  80  Wash. 
662,  671,  141  P  11S8,  LRA1915A  694 
[clt  Cyc], 

Wis. — Hlldebrand  v.  Carroll,  106 
Wis.  324, 

EuK- — Bullen  v.  Swan  Electric  En- 
pravinp  Co.,  23  T.  L.  R.  275  [app 
disni  2.T  T.  I,.  B.  2.">^l];  Phlppa  v.  New 
ClarldKe's  Hotel,  22  T.  L.  R.  49. 

Alta.— Sulherland  v.  Bell,  18  West 
LR  521. 

N.  B  — Gremley  v.  StubbS,  89  N.  B. 

21.  6  EastLR  33. 

Ont.— Carlisle  v.  Crnnd  Trunk  R. 
Co..  2r,  Ont.  L.  372.  1  IiumLK  130.  3 
OnlWN  510.  20  OntWK  860;  Pratt  v. 
AVaddlngton.  23  Qpfc  jL,  M  t  Ont 
WN  746.  18  OntWR  TK;.  11  AiinCaa 
S40  and  note. 

Que. — Huard  v.  Pelczewlcx.  40  Que, 
.'>uper.  3S.'.;  Versailles  v.  La  Com- 
papitie,  16  Que.  Super.  227. 

See  McKenzle  v.  Lewis,  Si  N.  S. 
408. 

"The  general  rule  ts.  that  In  cases 
-where  the  evidence  shows  that  the 
property  was  delivered  to  the  bailee 
)n  good  condition  and  returned  dam- 
nered,  or  not  at  all,  the  presumption 
cif  negligence  on  the  part  of  the  bailee 
!ii'--innll,v  arises.  innklnK  a  prima  facie 
I  .[.■'e  it!  favor  of  the  bailor,  and  there- 
■ipon  tlic  bailee  is  under  the  ncces- 
."ity,  if  lie  would  escape  liability,  of 
.showinK  that  the  damage  or  loss  was 
not  due  to  his  nepHffence.  This  may 
he  done,  inter  alia,  by  showinR  that 
he  exercised  a  degree  of  care,  under 
nil  the  facts  and  rircumstances,  nufll- 
cient  to  overcome  the  presumption  of 
negligence."  Ntilt  v,  Davison.  54 
Colo.  686,  588.  131  P  390.  44  LRANS 
1170. 

"It  may  now  be  said  to  be  estab- 
lished that,  when  a  bailor  shows  that 
toods  are  delivered  to  his  bailee  in 
■Md  condition  and  ar^  lost  or  d*- 


stroyeA  or  r£ttimed  Ih  a  daraa^ed 
condition,  this  fact  oroates  a  prima 
^Qie  presumption  of  neglisence;  and 
it  thereupon  devolves  upon  the  bailee 
to  absolve  hlmaelf  from  negligence. 
But  the  bailee  may  acquit  himself  of 
the  charge  of  negligence  by  showing 
that  the  lona  occurred  from  a  cause 
which  prt  111.1  f;ii:ie  exonerales  the 
bailee  from  negligence,"    Per  Fletch- 

Hughe's.  ^4  iuM!Sit^*i^4T^'t^ 

22  LRANS  975. 

[aj  Seasons  of  mle. — (I)  "'Since 
the  bailor  !.«  gen-.-ialiy  ;ii  a  dis^tilvari- 
liLge   in  iriiiii;  ;iccuralc  Inlornia- 

tion  of  the  i  .Lii-i-  iif  the  ios.s  or  dam- 
age the  ci idcrs  he  maliea  out  a 
case  for  the  application  of  the  rule 
of  res  ipsa  loiiultur  by  proof  of  tha 
bailment  and  the  failure  of  the  bailee 
to  deliver  the  property  on  proper  de- 
mand." Corbin  v.  (lentry,  etc,  Clean> 
Ing,  etc:,  Co.,  181  Mo.  A.  161.  155,  187 
SW  1144.  (2)  "The  rule  resta  anoik 
the  consideratHm  tlUtt.  MidM^ta* 
bailee  has  exclusive  tipMelunon,'  tba 
facts  attending  loss  or  Ihjuty  must 
be  peculiarly  within  his  own  ltnowli> 
edge.  Besides,  the  failure  to  return 
the  property  or  Its  return  In  an  In- 
jured condition,  constitutes  the  vio- 
lation of  a  contract,  and  It  devolves 
upon  the  bailee  to  excuse  or  Justify 
the  breach."  Nutt  v.  Davison.  54 
Colo.  586.  58S,  131  P  390.  44  [.BANS 
1170.  (3)  "The  rule  is  founded  in 
necessity,  and  upon  the  presuinpllon 
that  a  party  who,  from  his  Kituation, 
ha.4  peculiar,  if  not  exclu.^l\  c,  kiiowl- 
edt;e  of  facts,  if  they  exist,  is  best 
able  to  prove  them.  If  the  liallce,  to 
whose  pOHseasIon,  comrol.  and  care 
the  goods  are  intrusted,  will  not  ac- 
count for  the  failure  or  refusal  to 
deliver  them  on  demand  of  the  bailor, 
the  presumption  is  not  violent  that 
he  has  been  wanting  In  diligence,  or 
that  he  may  have  wrongfully  con- 
verted, or  may  wrongfully  detain, 
them;  or,  If  there  be  Injury  to  or 
loss  Ot  tn^Dji  during  the  bailment,  it 
Is  but  tVMt  that  he  be  required  to 
show  the  Circumstances,  acquittlnjlc 
himself  of  the  want  of  diligence  It 
was  his  duty  to  bestow."  .  Davis  V. 
Hurt.  114  Ala.  146,  150,  81  S  4<S 
[riuot  In  Hackney  V.  pigpry.  18S  Aui. 
626.  633.  44  S  10297. 

[b]  Snle  applies  to  gratvltons 
bailee  and,  where  property  balled  to 
him  Is  not  returned,  negligence  on 
his  part  Is  presumed.  Apczynskt  v. 
Bulklewicz,  140  111.  A.  37r,:  Boyd  v. 
Estis,  11  La.  Ann.  704;  Bean  v.  Ford, 
65  Misc.  481.  119  NYS  1074;  Bryant 
V.  Auchmuty.  129  NYS  471:  Pregent 
V.  Mills,  51  Wash,  1S7,  98  P  328; 
Sutherland  v.  Bell.  (.\!ta.)  18  West 
LR  521. 

[c]  Hondellveiy  without  exouse 
after  demand.  Is  prima  facie  negli- 
gence. Fairfax  v.  New  Tork  Cent.  R. 
Co,.  67  N,  Y.  11;  Steers  v.  Liverpool, 
etc..  Steamship  Co..  67  N,  Y.  1,  15 
AmR  463;  Burnell  v.  New  York  Cent 
R.  Co.,  46  N.  T.  184,  «  AmR  tli 
Anonymous.  2  Salk.  866,  91  KBprtiu 
566. 

[d]  X  presumption  arising  from  a 
retwni  ta  »  duuwed  condition  may 
be  rehnttsd  by  showing  that  the  dam- 
age was  not  caused  by  (he  negligence 
of  either  the  bailee  or  his  servants. 
McLoughlin  v.  New  Tork  Lighterage, 
etc..  Co..  7  Misc,  119,  27  NYS  248. 

89.  Bertlg  v.  Norman,  101  Ark. 
75.  141  SW  201,  AnnCasl913D  943 
and  note;  Wall  v.  Glllin  Printlne: 
Co..  21  Misc.  649,  48  NYS  67. 

90.  Swenson  v.  Snare,  etc.,  Co.. 
145  Fed.  727  [aff  160  Fed.  459.  87 
CCA  443 J;  Arnot  v.  Branconler,  14 
Mo.  A.  431;  Canfleld  v.  Baltlmora, 
etc.,  R.  Co.,  93  N.  Y.  532,  45  AmR 
868;  Powers  v.  Jughardt,  lOl.Aj^f^ 


Digitized  by 


1160   [60.  J.] 


[§  160 


in  ease  ot  injury  to  the  goods  or  fftilnve  to  rede- 
liver the  bailee  must  show  diligenee  or  the  absenoe 
of  n^ligence;*^  bnt  by  the  great  weight  of  au- 
thority the  rule  does  not  go  so  far  as  to  require 
the  bailee  positively  to  acquit  himself  of  n^Ii- 
gence.*'  The  burden  of  proof  of  showing  negligence 
is  on  the  bailor  and  remains  on  him  throughout 
the  trial.*'  The  presumption  arising  from  injury 
to  the  goods  or  failure  to  redeliver  is  sufficient 
to  satisfy  this  burden  and  make  out  a  prima  facie 


Dir.  6S,  91  NTS  656;  HUdebrand  v. 
Carroll,  106  Wis.  S24,  8S  NW  14S,  80 
AmSR  S9. 

tl.  Hawkins  v.  Haynes,  71  Qa.  40; 
Tausslv  T.  SchleldB.  26  Mo.  A.  818; 
Fox  V.  Pniden,  8  Daly  (N,  T.)  187; 
Polk  T.  Kirtland,  »  H«lsk.  (Tenn.) 
292. 

[a]  In  Xiiuuaote  the  burden  Is 
thrown  on  the  bailee  to  prove  not 
only  the  loss  of  the  goods,  but  also 
that  he  showed  such  care  In  keeping 
them  as  the  nature  of  the  batlment 
required  hfm  to  exercise.  Davis  t. 
Tribune  Job-Printing  Co.,  70  Minn. 
96,  72  NW  808. 

Cb]  In  a«onrl»  it  Is  provided  by 
Civ.  Code  (1895)  S  2896  that  "In  all 
cases  of  bailment,  after  proof  of 
loss,  the  burden  of  proof  la  on  the 
bailee,  to  show  proper  diligence." 
Johnson  t.  Perkins,  4  Oa.  A.  633,  635, 
62  SE  162. 

98.  Sanford  v.  Kimball.  106  Me. 
S66.  76  A  890.  ISS  AmSK  345.  And 
aee  cases  Infra  note  98. 

Caj  meaaem  of  nl*^*^nannuch 
as  the  plaintiff.  In  auch  caaes,  gen- 
erally la  at  a  disadvantage  In  obtain- 
ing accurate  information  of  the  cause 
of  the  loss  or  damage  the  law  con- 
alders  that  he  makes  out  a  prima 
facie  case  of  negligence  by  proof  of 
the  bailment  and  of  the  failure  or 
refusal  of  the  defendant  to  deliver 
the  property  on  proper  and  timely 
demand.  But  this  does  not  mean 
that  the  bailee  must  affirmatively 
prove  a  negative,  I.  e.,  that  he  was 
not  guilty  of  negligence  In  the  care 
of  the  property.  ...  In  the  present 
instance  the  prima  facie  case  of 
plaintiffs  was  met  by  proof  which 
accounted  for  the  loss  of  the  prop- 
erty by  Are  and  It  did  not  devolve  on 
defendant  to  prove  that  the  origin  of 
the  dre  was  not  due  to  Its  negligence 
but  the  burden  was  on  plaintiffs  to 
plead  and  prove  the  existence  of  neg- 
ligence as  the  proximate  cause  of  the 
Are."  Per  Johnson.  J.,  In  Levi  v. 
HIssoiirl.  etc.,  R.  Co.,  IBT  Mo.  A.  SS6, 
648,  138  8W  699. 

M.  Bertig  v.  Norman,  101  Ark.  76, 
141  SW  201,  AnnCaBl9l3D  948;  Hun- 
ter V.  Rlcke,  127  Iowa  108,  111.  102 
NW  826  [cit  Cyc];  Taioo.  etc.,  R.  Co. 
T.  Hughes.  94  Miss.  242.  47  S  662,  22 
LRANS  975;  Liverpool  Standard 
Mar.  Ins.  Co.  v.  Traders'  Compress 
Co.,  (Okl.)  148  P  1019:  Stone  v.  Case. 
84  Okl.  5,  124  P  960.  43  LRANS  1168. 

[a]  Burden  of  proof  does  aot 
rtllft.—  f1>  "Nor  do  we  concur  In  the 
view  that  there  is  In  these  cases  any 
real  'Bhlfttng*  of  the  burden  of  proof. 
The  warehouseman  in  the  absence  of 
bad  faith  Is  only  liable  for  negli- 
gence. The  plaintiff  must  In  all  cases, 
suing  him  for  the  loss  of  goods, 
allege  negligence  and  prove  negli- 
gence. This  burden  Is  never  shifted 
from  him.  If  he  proves  the  demand 
upon  the  warehouseman  and  his 
refusal  to  deliver,  these  facts  un- 
explained are  treated  by  the  courts 
as  prima  facie  evidence  of  negli- 
gence; but  If,  either  In  the  course  of 
his  proof  or  that  of  the  defendant.  It 
appears  that  the  goods  have  been 
lost  by  theft,  the  evidence  must  show 
that  the  loss  arose  from  the  negli- 
gence of  the  warehouseman."  Claflln 
v.  Meyer.  75  N.  T.  260,  263,  31  AmR 
467  [quot  TsKOO,  etc,  B.  Co.  v. 
Hughes.  94  MlBS.  242.  47  8  662.  22  L 


BANS  0761.  To  same  effect  Hunter 
V.  Rlcke.  127  Iowa  108.  Ill,  102  NW 
826  [cit  Cyc].  (2)  "There  is  con- 
siderable confusion  among  the  de- 
cisions In  regard  to  the  burden  of 

?>roof  In  cases  where  a  bailee  Is  sued 
or  a  loss  or  Injury.  A  line  of  de- 
cisions hold  that  In  cases  founded 
on  negligence  the  burden  of  proving 
It  affirmatively  rests  on  the  plaintiff 
throughout,  and  that,  when  a  bailee 
is  sued  for  a  negligent  loss  or  injury, 
mere  proof  of  the  loss  or  Injury  does 
not  alone  make  a  prima  facie  case. 
But  the  better  opinion,  supported  by 
the  weight  of  authority,  holds  that 
while  the  burden  of  proving  negll- 

Sence  rests  upon  the  plaintiff,  and 
oes  not  shift  throughout  the  trial, 
the  burden  of  proceeding  does  shift, 
and  that  where  the  plaintiff  has 
shown  that  the  bailee  received  the 
property  In  good  condition,  and  failed 
to  return  It,  or  returned  It  Injured, 
he  has  made  out  a  prima  facte  case 
of  negligence."  Hanes  v.  Sluplro, 
168  N.  C.  24,  81,  84  SB  SS. 
94.  See  oases  anpra  note  88. 
86.  III.— Miles  V.  International 
Hotel  Co.,  167  III.  A.  440. 

He. — Sanford  v.  Kimball,  106  Me. 
865.  76  A  890.  138  AmSR  345. 

Miss. — Tasoo,  etc.,  R.  Co.  t. 
Hughes.  94  Miss.  242,  47  S  662,  22 
LRANS  975. 

N.  T.— Regan  V.  Burr,  ISs  App.  DIv. 
131,  144  NTS  84:  Collins  t.  Star  Co., 
112  NTS  1056. 

Wash. — Colbum  ▼.  State  Art  As- 
soc.. 80  Wash,  tit,  141  P  1168.  LRA 
1915A  594. 

Man. — Charrest  v.  Manitoba  Cold 
Storage  Co.,  17  Man.  689  tapp  diam 
42  Can.  S.  C.  253]. 

[al  AM  uareasoaabloy  lansobaMe, 
or  ImpossiMe  txjtlMatMon  of  an  In- 
Jury  to  property  of  bailor  while  in 
the  hands  of  bailee  Is  not  sufficient 
to  rebut  a  prima  facie  case  against  a 
bailee.  Johnson  v.  Perkins,  4  Qa.  A. 
633,  62  SB  ISS. 

[b]  aTiAeaee  of  nton  fer  wani  - 
A  presumption  of  negligence  is  not 
rebutted  1^  evidence  that  ttie  pack- 
age was  mailed  addressed  to  the  bail- 
or. If  It  is  not  shown  that  the  pack- 
age was  weighed  and  the  proper 
amount  of  stamps  placed  upon  It. 
Waterman  v.  American  Pin  Co.,  19 
MIsc  638,  44  NTS  410. 

96.  Belt  R..  etc.,  Co.  v.  McClaln. 
(Tnd.  A.>  106  NB  748;  Hunter  v. 
Rlcke,  127  Iowa  108,  111,  102  NW  826 

iclt  Cyc];  Levi  v.  Missouri,  etc.,  R. 
o.,  157  Mo.  A.  536.  138  SW  699; 
Charrest  v.  Manitoba  Cold  Storage 
Co.,  4S  Can.  S.  C.  253  [dtsm  app  17 
Man.  S99]. 

[a]  "The  flaal  burden  Is  on  the 
bailor  to  prove  negUgesee^  not  on 
the  bailee  to  prove  due  care.  .  .  . 
The  plaintiff,  however,  contends  that 
It  devolved  upon  the  defendant  to 
satisfactorily  explain  how  the  in- 
Jury  was  received  and  in  absence  of 
such  satisfactory  explanation  his 
liability  follows.  The  law  does  not 
require  so  much,  amounting  in  this 
case  to  an  Impossibility,  because  the 
cause  or  source  of  this  Injury  Is  ad- 
mitted to  be  a  mystery.  If  the  plain- 
tiff's contention  were  true,  the  lla- 
btlity  of  the  bailee  In  cases  Where 
the  causes  of  the  injury  are  un- 
known, would  rise  to  that  of  an  In- 
surer.   It  was  only  Incumbent  upon 


earn  agidnst  the  baflee;**  bnt  the  bailee  may  ove^ 
come  this  i»pesimiptioii  hy  showing^  that  the  loss 
occurred  tlurongh  some  cause  consistent  vrith  doe 
care  on  his  part,*"  in  whieh  case  he  is  entitled  to 
the  verdict  unless  the  bailor  affirmatively  proves 
to  the  satisfaction  of  the  jury  that  the  loss  would 
not  have  occurred  but  for  the  negligence  of  the 
bailee.*"  Thus  if  he  proves  that  the  loss  was  oc- 
casioned by  bui^lary  or  theft,"  by  fire,**  by  the 
falling  of  the  warehouse  in  which  the  goods  were 

the  defendant  to  explain  the  elrcnm- 
atancea  and  to  give  the  reason  why 
the  horse  was  not  returned  to  the 

Blaintlff."    Sanford  v.  Kinnball,  166 
[e.  865,  867,  76  A  890,  1S8  AmSR 
846. 

W.  Mass. — ^Lamb  v.  Western  R 
Corp.,  7  Allen  98. 

Mlch.~Knlghts  V.  Plena.  Ill  UlcK 
9.  69  NW  92,  66  AmSR  876. 
^^Mo.~Hadle7  v.  (^Iiard,  77  Mo.  A. 

N.  T. — Claflin  Heyer,  75  N.  T. 
260.  31  AmR  467;  Rolhoser  v.  CoseL 
39  Misc.  337.  79  NTS  866:  HoffmanB 
V.  Coughlln,  26  Misc.  24,  6i  NTS  <00: 
Kafka  v.  Levensohn,  18  Hlsc  262, 
41  NTS  368. 

Tex. — Staley  v.  Colony  Union  Gin 
Co^  (Civ.  A.J  163  SW  381. 

Wash. — Colbum  v.  State  Art  As- 
soc, 80  Wash.  662,  141  P  1163,  LRA 
1916A  694. 

^  [al  Vheft  moat  be  psovM  hv  the 
haUse  by  a  prepondenuioe  ot  evi- 
dence.  Radley  y.  Orchard.  7T  ICo.  A. 

[is]  ••»«■•  tm  wo  pii— mUun  of 
megugoao*  tnm  the  umm  tiSt  or  th» 
loss  or  theft*  and  while  there  la  much 
reason  for  the  rule,  adhered  to  In 
many  states,  that  the  defendant  has 
the  burden  of  proving  the  fact  of 
loss,  it  does  not  necessarily  follow 
that  a  presumption  of  negligence 
arises;  and.  If  the  facts  shown  !n 
connection  therewith  do  not  ^il  to 
excuse,  the  onus  is  on  the  plaintUfs 
to  shake  defendant's  exculpation. 
This  does  not  deny  the  proposition 
that  when  the  bailment  Is  proved,  and 
a  refusal  to  deliver  is  established, 
the  plaintiff  has  made  out  a  prima 
facie  case,  and  the  inference  of 
wrong  by  the  defendant  follows,  or 
that  It  Is  then  for  the  defendant  to 
explain  the  loss  and  exonerate  htm- 
self,  which  he  may  do  by  showing 
circumstances  whldi  prima  £aeie  ex- 
cuse the  failure  to  deliver.  To  this 
extent,  and  In  this  sense,  a  harden 
rests  upon  the  defendant;  bnt.  if 
this  question  of  fact  becomes  a  dis- 
puted one.  the  evidence  of  the  plain- 
tiff must  preponderate."  Rnlvhts  v. 
Plella,  111  Mich.  9.  14,  69  NW  92.  66 
AmSR  376. 

98.  Ala. — Seals  v.  SJdmondaon.  Tl 
Ala.  609;  Rrecken  v.  Slkes,  {A.)  68 
S  SOI. 

Ark. — James  v.  Orrell.  68  Ark,  S84. 
47  SW  981,  82  AmSR  298, 

HI. — standard  Brewery  t.  Halea, 
etc.,  Malting  Co^TO  111.  A.  ACS  tmK 
171  HI.  602,  49  NH  6071. 

Ind. — Belt  R.,  etc,  Co.  V. 
(A.)  106  NB  742. 

MIsa — Meridian  F^lr,  eto..  n 
V.  North  Birmingham  St.  R.  Co..  70 
Miss.  808,  18  8  666. 

N.  T.-rrStewart  v.  Stone.  127  N.  T. 
600;  Lamb  v.  Camden,  etc.  Trai^m. 
Co..  46  N.  T.  271.  7  AmR  827:  AllSrir; 
Pulton  Motor  Car  Co..  71  Miae.  IM, 
128  NTS  419. 

N.  C— Kahn  V.  Atlantio,  etc,  B. 
Co..  116  N.  C.  6».  20  sa  IW:  Bnrmn 
V.  Fowler.  76  N.  C  696. 

Okl. — ^Liverpool  Standard  ICar.  trm. 
Co.  V.  Tradenf  Compress  Co.,  141  P 
1019. 

Que. — Ia  Comragnle  v.  I>dao.  19 
Que.  K.  B.  289.    But  see  Versailles  ▼. 

La  Compagnie,  16  Que.  Super.  237 
(denying  exemption  from  IbLbillty 
where  oaase  of  Ore  Is  unknown). 


Forlirtsgt 
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stored,**  or  by  any  inevitable  accident/  the  burden 
is  again  shifted  to  the  bailw  to  prove  defendant's 
n^ligenee.' 

Proof  that  bailee  took  same  care  of  balled  cooda 
as  ef  his  own.  When  the  bailee  proves  that  he 
took  the  same  care  of  the  bailed  goods  that  be 
did  of  his  own,  and  that  his  own  property  of  like 
kind  and  value  was  lost  or  destroyed  in  the  same 
casualty  wbieh  overtook  the  goods  of  his  bailor, 
this  ordinarily  repels  the  presumption  of  negli- 
gence on  his  part.'  And  it  has  been  held  that  in 
the  case  of  a  gratuitous  bailee  proof  of  such  fact 
is  a  complete  defense  to  an  action  by  the  bailor.^ 
But  the  weight  of  modem  authority  holds  that 
the  fact  is  merely  prima  facie  evidence  of  dili- 
gence, and  is  open  to  rebuttal  by  proof  that  the 
bailee  was  negligent  in  the  care  of  his  own  prop- 
erty." 

161]    (6)  New  Hfttter  of  Defense.  Where 


defendant  pleads  now  matter  as  a  defense,  whether 
by  way  of  a  general  denial  or  by  way  of  confes- 
sion and  avoidance,  the  burden  of  evidence  is  upon 
him  to  establish  such  new  facts.*  Thus  in  an  action 
to  recover  property  on  aooount  of  a  breach  of  the 
contract  the  bailee  must  prove  a  waiver  of  the 
breach,  if  the  breach  has  been  shown,^  and  where 
a  lien  is  set  up  by  the  bailee  the  burden  of  proving 
its  amount  is  upon  him."  So  where  the  bailee  de- 
fends  upon  a  jus  tertii  he  takes  npcm  himself  the 
burden  of  proof.* 

162]  b.  Admissibility— (1)  In  GuunL  The 
general  rules  governing  the  competency,  relevancy, 
and  materiality  of  evidence  in  civil  actions  ooa- 
trol  the  admissibility  of  evidence  in  actions  inv<riv- 
ing  bailments.^^ 

Evidence  of  preiTioQs  ballmsBt.  In  an  action  ti> 
recover  for  use  of  property,  evidence  as  to  the 
amount  paid  by  a  third  person  for  its  use  is  ad- 


Se.  WUlett  V.  Rich,  142  HaM  S&6, 
7  NH  77«,  5S  AmR  064. 

1.  Dlnamore  t.  Abbott,  89  Me.  873, 
SS  A  American  Brewing  Asboc  v. 
Talbot.  141  Mo.  674,  42  SW  679,  64 
AmSR  SS8:  Blseelt  v.  Harris.  1  Nebr. 
(Unoff.)  B*5.  »&  NW  779;  Claflln  v. 
Meyer.  76  N.  Y.  260,  SI  AmR  467 
frev  «  N.  Y.  Super.  1];  Polack  v. 
O'Brien,  114  App.  Dlv.  8«6,  106  NYS 
886;  Collins  v.  Star  Co.,  112  NYS 
1066. 

a.  Knights  V.  Plella,  111  Mich.  S, 
69  NW  92.  66  AmSR  376;  Yaxoo,  etc., 
R,  Co.  V.  Hughes,  94  Miss.  242,  47  S 
662,  22  LRANS  976;  Regan  v.  Burr, 
169  App.  Dlv.  131,  144  NYS  84. 

[a]  nivstraUon  of  Irardea  of 
pcoof  aaA  sUfttar  of  walffSit  of  svl- 
deno*. — In  Hlgman  v.  Camody,  112 
Ala.  267.  273.  20  8  480,  67  AmSR  33 
[quot  Yasoo,  etc.,  R.  Co.  v.  Hughes.  94 
Mies.  242.  47  S  662,  22  LRANS  975}. 
the  court,  per  McClellan,  J.,  illustrat- 
ing the  Bhlftlng  of  the  burden  of  evi- 
dence in  aetione  by  the  bailor  against 
the  bailee  for  the  loss  or  damage  to 
the  thing  balled,  says:  "If  the  prop- 
erty was  In  good  condition  for  the 
lises  of  the  bailment,  and  it  Is  not 
returned  or  returned  In  an  injured 
state,  or,  if  though  there  be  an  In- 
firmity or  defect  In  the  chattel,  but 
the  Injury  sustained  by  it  is  not  of  a 
character  attributable  to  such  defect 
— as,  for  Instance,  where  a  leaky 
boat  is  let  and  Is  Injured  by  an  ex- 
plosion of  gunpowder — the  burden  Is 
on  the  bailee,  since,  In  either  of  the 
cases  put,  the  injury  would  not  have 
happened  In  the  ordinary  course  of 
^tngs  had  he  been  duly  prudent  and 
diligent,  not  indeed  to  acquit  himself 
of  all  negligence  but,  to  show  a  cause 
producing  the  injury  which  prima 
facie  did  not  arise  or  result  from  or 
operate  on  account  of  a  want  of  ordi- 
nary care  on  his  part.  This  being 
done,  the  burden  shifts  back  to  the 
plaintllf  to  affirmatively  show  some 
causal  negligence  on  the  part  of  the 
defendant.  To  lllbstrate;  the  hirer 
of  a  boat  loses  It  In  a  storm  of  suffi- 
cient severity  to  have  probably 
caused  the  loss  without  fault  on  his 
part  He  acquits  himself  of  negli- 
gence prima  facie  by  showing  these 
ilacts,  and  throws  the  onus  on  the 
letter  to  prove  that  notwithstanding 
the  storm  the  boat  would  not  have 
been  lost  but  for  defendant's  negli- 
gence in  going  out  In  the  storm,  or. 
being  out,  his  want  of  care  and  dili- 
gence In  handling  the  boat.  And  in 
such  case  it  te  with  the  plaintiff  to 
reasonably  satisfy  the  Jury  by  a  pre- 
ponderance of  evidence  that  not  the 
storm  alone,  but  the  failure  of  the 
defendant  to  act  with  prudence  and 
diligence  In  view  of  the  storm  caused 
the  loss." 

_  S.  Ray  T.  CmnmoDwealth  Bank,  10 
Bush  (^.)  144;  Carlisle  Nat 


Bank  v.  Qraham.  79  Pa.  106,  81  AmR 
49;  Erie  Bank  v.  Smith,  X  Brewst. 
(Pa.)  9.  See  also  The  WUllam.  6  C. 
Rob.  816  (where  it  is  said:  "Where 
property  Is  confided  to  the  care  of  a 
particular  person,  by  one  who  Is,  or 
may  be  supposed  to  be,  acquainted 
with  his  character,  ihe  care  which  he 
would  take  of  his  own  property 
might,  indeed,  be  considered  as  a 
reasonable  criterion") ;  Finucane  v. 
Small,  1  Esp.  316  (holding  that, 
where  goods  are  balled  to  be  kept  tor 
hire,  the  bailee  is  bound  to  take  the 
same  care  of  them  as  he  would  of  his 
own,  and  therefore  If  they  are  stolsn 
b.v  tlie  ilea's  .ifrvants,  without 
griis-j  nPKliK'nre  t.n  hls  part,  tlie 
bii  ilf-e  is  no)  lial)!e). 

4.  KdowIcs  v.  Atlantic,  etc.,  R, 
Co..  .■JS  Me.  .'ifi.  fil  Arnl>  And  see 
Bdllen  V.  Swan  Eltclric  Engraving 
Co..  23  T.  L.  n.  258. 

5.  Colo. — Carfco  v.  Fidelity  Tnv. 
Co.,  Colo.  A.  r,G,  ?.l  P  liP:  Fidelity 
Iiivi-.-^i,  Co.  V.  C;irico,  1  C.o\o.  A.  292. 
2Si  P  1131. 

et?-  Y.— PatrlBka  v.  Kronk.  67  Misc. 
652,  10»  NY8  10»1 
Oh.— Griffith  V.  Zlpperwlck,  28  Oh. 

Pa.— Carlisle  First  Nat.  Bank  v. 
Oraham,  79  Pa.  106,  21  AmR  49;  Brie 
Bank  v.  Smith,  S  Brewst  9. 

Tenn.— Colyar  v.  Taylor.  1  Coldw. 
272. 

See  Cochran  v.  Walker,  (Tex.  Civ. 
A.)  49  SW  403. 

e.  Palmer  v.  Smith,  76  Conn.  210, 
66  A  616. 

[a]  Tb*  bnTden  of  svldsaes  to 
show  redelivery  1b  on  the  bailee 
where  the  property  Is  admitted  to 
have  t>een  In  his  possession  and  a  re- 
delivery is  relied  upon  by  him  In  de- 
fense. Emmerling  v.  Pembina  First 
Nat.  Bank,  97  Fed.  739,  88  CCA  899. 

7.  Treacy  v.  Barclay,  6  SW  483, 
9  KyL  707. 

8.  Shearer  v.  dunderaon,  60  Minn. 
B26,  63  NW  108. 

9.  Cel. — ^Watherly  t.  Straus.  9S 
Cal.  283,  28  P  1046. 

Colo. — Jensen  v.  Bagle  Ore  Co.,  47 
Colo.  806,  107  P  SSSTTt  I.RAN8  «S1, 
19  AnnCas  619. 

N.  Y. — ^Western  Transp.  Co.  v.  Bar- 
ber, 66  N.  Y.  644:  Bytinge  v.  Atlantic 
Transport  Co.,  160  App.  Dlv.  636.  146 
NYS  1064:  Sedgwick  v.  Macy,  24  App. 
Dlv.  1,  49  NYS  154. 

Wis. — Nudd  v.  Montanye,  88  Wis. 
611,  20  AmR  26. 

Eng. — Rogers  v.  Lambert,  [18911  1 
Q.  B.  818;  Ex  p.  Davles.  19  Ch.  D. 
86:  Dixon  V.  Yates,  6  B.  &  Ad.  313. 
27  ECL  137.  110  Reprint  806.  23  ER(3 
385:  White  v.  Bartlett.  9  BIng.  378. 
23  ECL  624,  ISl  Reprint  657;  Biddle 
V.  Bond,  6  B.  &  S.  225.  118  ECL  226, 
122  Reprint  1179,  3  BRC  678;  Chees- 
man  v.  Bhcall,  6  Dxch.  841;  Shelbunr 
V.  Scotsford.  Yelv.  28,  SO  Reprint  17. 


■uzreiulsr  to  ptnaunnrt  ttUe  see 

supra  S  39. 

10.  Bee  Evidence  [16  Cyc  821]. 

11,  Culver  V.  Newhart.  18  Cal.  A. 
614,  123  P  976  (holding  that  the  de- 
livery of  the  propNty  to  the  IhlIIm 
may  be  shown  by  the  testlmo^iy  of 
the  person  throujrh  whom  the  deliv- 
ery was  made):  Mllss  v.  latematlonal 
Hotel  Co.,  lii  UL  A.  440  <h<ddlnc 
that  to  rebut  the  presumption  or 
negligence  it  was  competent  for  the 
bailee  to  show  that  the  employees 
who  were  Intrusted  with  the  prop- 
erty were  competent  and  ware  so 
considered  by  the  bailee  when  be 
employed  them). 

[a]  XUnstratloas.~(l)  Upon  the 
Issue  as  to  whether  the  bailee  used 
ordinary  care,  evidence  tending  to 
put  him  upon  notice  of  danger  to  the 
property  is  admissible.  Netiow  Mfg. 
Ca  V.  Southern  R.  Co..  7  Oa.  A.  163, 
66  SB  899  (fires  near  property).  (2) 
Where  the  ground  of  action  Is  an 
Injury  to  bailed  property  tlie  bailor 
may  show  by  expert  evidence  that 
the  injuries  were  not  the  result  of 
ordinary  wear  and  tear.  Wintrlng- 
ham  v.  Hayes,  144  N.  Y.  1,  38  NB 
99ft,  48  AmSR  726  [aff  8  Misc.  664, 
28  NYS  3SS].  <8)  BMdMioe  la  ad- 
missible upon  behalf  of  the  bailee 
to  show  that  the  property  was  stared 
In  a  building,  drawer,  etc.,  tliat  was 
subsequently  destroyed  by  lira. 
Bronnenburg  v.  Charman,  80  Ind. 
476.  <4)  A  gratuitous  bailee  may. 
show  what  care  he  took  of  his  own 
property  of  the  same  kind.  Tomp- 
kins v.  Saltmarsh.  14  Serg.  &  R. 
(Pa.)  276.  (6)  Where  an  action  is 
brought  for  a  breach  of  contract 
against  more  than  one,  any  defend- 
ant may,  for  the  purpose  of  showing 
that  he  was  not  a  party  to  the  con- 
tract, show  that  he  merely  accom- 
panied the  real  bailee.  Adams  v. 
Oraves,  18  Pick.  (Mass.)  856;  Graves 
V.  Moses.  18  Minn.  336.  (6)  Where 
the  action  Is  for  the  breach  of  a 
special  contract  of  bailment,  the 
terms  of  such  contract  may  be 
proved.  Pauksstis  v.  Raeder  Blank 
Botdt  etc..  Co.,  212  Pa.  403,  61  A  961. 
(7)  In  an  action  based  on  the  com-* 
mon-law  liability  of  the  balleo  a 
written  oontraot  between  the  parties 
is  not  admissible  to  prove  the-  terms 
of  the  bailment  (Tlark  v.  Shrlmskl, 
77  Mo.  A.  166.  (8)  Where  the  ques- 
tion Is  whether  the  bailment  was 
gratuitous  or  not,  evidence  showing 
that  the  iMllee  was  a  bailee  for  com- 
pensation in  a  different  matter,  and 
with  a  person  other  than  plaintiff.  Is 
not  admlasible.  Lobensteln  v.  Prltch- 
ett,  8  Kan.  213.  (9)  The  value  of 
the  article  bailed  Is  a  circumstance 
that  may  be  considered  In  determin- 
ing the  value  of  Its  use.  Carey  v. 
Beebe  Concrete  Co.,  88  Kan.  616.  18t 
P  1»1,  44  LRANS  4»>,  AnnCuB»14B 
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musible.^'  So^  upon  &  question  as  to  tbe  terms  of 
a  bailment,  evidence  as  to  the  terms  of  a  previous 
bailment  of  the  same  property  between  the  same 
parties  ia  admissible  where  there  is  also  evidence 
to  show  that  the  bailmmt  in  question  was  upon 
the  same  terms  as  the  previous  one." 

[$  163}  (2)  Adnissioiis,  StatamentB,  or  Acts  of 
PartlM.  Statemwta  made  fay  a  bailee  at  tbe  time 
of  demsad,  ebteusiiig  a  failure  of  delivery  or  quali- 
fying  lua  refusal,  are  admissible  as  part  of  the 
res  gestn  attending  the  demand,**  as  are  tbe  acts 
and  dtdaratiDna  of  a  bailee  made  immediately 
before  and  after  the  loss  of  the  bailed  pro^rty.*" 
So  too  letters  of  the  bailee  written  to  the  bulor,  or 
etber  aclnussions  of  his,  while  in  possessioUf  that 
go  to  show  the  terms  of  the  contract,*'  the  value 
ti  the  property,*'  aad  tbe  manner  in  vhicb  he  held 
it,^  are  admiauble  against  the  bailee  or  bis  trans- 
feree. A  statement  made  by  the  bailor  durii^f  the 
nc^tiations  for  tbe  bailment  to  the  effect  that 
tiie  place  in  which  the  property  was  to  be  kept  was 
suitable  does  not  estop  him  to  show  the  unfitness 
of  ike  place."  But  public  representations  made 
by'  the  Sailor  before  the  bailment  as  to  tbe  good 
condition  of  the  property  are  not  admissible  in 
the  absence  of  evidence  uiat  they  were  eonunnni-  • 
eated  to  the  bailee."* 

[$  164]  (8)  Custom  and  Usagt.'*  Where  there 
is  a  question  of  diligence  and  ordinary  eare,  a 
custom  of  the  place  where  the  contract  was  made 
with  respect  to  the  manner  of  storing  and  keeping 
a  particular  article  m^  be  proved  and,  where 
there  is  a  failure  to  manufacture  a  particular  qual- 


SOS.  (10)  The  teatimonr  ot  a  bmllM 
for  the  sole  benefit  of  the  bailor  was 
heM  not  admissible  to  dlMtrove  his 
□egllgence.    Tompkins  v.  Salt  marsh, 

14  Serg.  &  R.  (Pa.)  276.       ,  „  ,  , 
IB.   Culver  T.  Newhart,  18  Cal.  A. 

614,  12S  P  976. 

18.    Schroeder  t.  Hauzy,  16  Cal.  A. 

443,  118  P  459. 

14.  Grade  v.  Robinson.  14  Ark. 
4S8;  Lamplsy  v.  Scott,  24  Miss.  628. 
See  generally  Evidence  [16  Cyc  1241]. 

15.  Lampley  v.  Scott,  24  Miss. 
628;  Tompkins  v.  Saltmarsh.  14  Serg. 
ft  R.  (Pa.)  276.  See  generally  Evi- 
dence [I«  Cyc  1246]. 

[a]  The  fact  that  »  bailee  em- 
gBoywd  a  mtaduuaa  to  make  the 
roands  of  its  properties.  Including  a 
baia  In  which  plalnUfTs  property  was 
kept,  does  not  amount  to  a  recog- 
nition by  the  bailee  that  the  watch- 
man was  needed  at  the  barn,  so  as  to 
render  the  bailee  liable  for  failure 
to  keep  one  there  constantly.  Bolt 
R.,  «t&,  Co.  T.  McClaln.  (Ind.  X) 
IM  NB  742. 

18.  '  Schroeder  v.  Mausy,  18  Cal.  A. 
44S,  118  P  459;  Bryant  t.  Auchmuty. 
129  NTS  . 471;  Cox  t.  Burdett,  IS  Pa. 
Super.  846. 

17.  Clark  v.  Shrtmskl.  77  Mo.  A. 
166 

18.  Robinson  v.  Haas,  40  Cal.  474. 
1ft.    Wolscheld  V.  Thome.  76  Mloh. 

265.  43  NW  12  (sheep  sheds). 

20.  Moneyweight  Scale  Co.  v. 
Woodward,  29  Pa.  Super.  142. 

81.  See  generally  Customs  and 
Usages  [12  Cyc  10281. 

8ft.  Morehead  v.  Brown,  61  N.  C. 
367;  Kelton  v.  Taylor,  11  Lea  (Tenn.) 
264,  47  AmR  284. 

[a]  Onstom  to  Utsnre  admissible. 
--"Proof  that  it  was  customary  in 
the  business  to  Insure  tbe  property 
of  customers,  against  Are.  would  be 
of  Importance  In  determining  wheth- 
er the  defendant  had  used  due  care 
In    ihiB    Instance."     Pauksstis  v. 

403.  406.  61  A  901. 

McKlbben  t.  Bakers.  1  a  Uon. 
(Ky.)  120. 


84.  Texas  Standard  Cotton-Oil  Co. 
V.  National  Cotton-Oil  Co.,  (Tex.  GlT. 
A.)  40  SW  159  (cottonseed  sacks). 

80.   Harris  v.  Howard,  66  Vt.  «95. 

ae.  Sbarpless  t.  Z^ey,  27  Pa. 
Super.  102. 

87.  Curren  v.  Ampersee,  96  Mich. 
563,  56  NW  87. 

88.  Miller  v.  Mlloslowskr.  168 
Iowa  135,  J38  NW  857. 

[a]  Rloe  of  article  when  bought 
may  be  shown.  Bird  v.  Bverard,  4 
Misc.  104,  23  NTS  1008. 

[b]  A  newspaper  report  of  ths 
narket  priee  oi  corporate  stock  is 
not  admiBsible  unless  it  Is  shown 
how  the  report  is  made  up.  Bunte 
v.  Schumann,  46  Misc.  593.  92  NTS 
806. 

89.  Wilcox  V.  Palmeter,  2  Hun 
(N.  T.)  517,  6  Thomps.  &  C.  711 
(wagon). 

30.  Palmer  v.  Smith,  76  <3onn.  210, 
66  A  516. 

31.  H.  C.  Powell  Music  Co.  y. 
Parkersburg  Transfer,  etc,  Co.,  (W. 
Va.)  84  SE  563. 

38.    Municipal     Lighting    Co.  v. 
Paull,    101    NTS    84:  Sharpless 
Zelley,  27  Pa.  Super.  102;  FfoUlott  v. 
Lord.  76  Wash.  109,  186  P  12$. 

[a]  SvUsaes  htid  snttoiant  to 
show  or  sustain  a  finding  of:  (1) 
Possession  of  property  by  bailee. 
Chew  V.  Louchheim.  80  Fed.  500,  25 
CCA  696;  Rlmmer  v.  Wilson,  42  Colo. 
180.  93  P  1110:  Waller  v.  Cooke  Brew- 
ing Co.,  185  111.  A.  101;  Smith  v.  Dur- 
brldge,  Mann.  Unr«p.  Cas.  (X*a.)  7. 
(2)  Storage  of  goods  for  hire.  Henry 
V.  Salomon,  118  Mich.  467,  ill  NW 
1036.  (8)  Hiring  of  horses.  Llntott 
V.  San  Francisco  Constr.  Co.,  10  Cal. 
A.  872,  101  P  1064.  (4)  rfiring  of 
machinery.  Culver  v.  Newhart,  18 
Cal.  A.  614.  123  P  975.  (5)  Plain- 
tiff's interest  in  bailed  property. 
Jordan  v.  Coulter,  30  Wash.  116,  70 
P  257.  (6)  Conversion.  Suessklnd- 
Schats  Co.  V.  Lorla,  99  NTS  427.  <7) 
Value  of  balled  property.  Bain  v. 
Oanser,  74  App.  DIv.  Ml.  76  NTS 
820.  (8)  NegUKence,  Hlchigan  Stovo 
Co.  V.  Pueblo  Hardware  Co.,  61  Colo. 


ity  of  article  out  of  the  matoial  delivered  to  the 
bailee,  the  quality  of  the  article  mannfaetnied  by 
other  persons  transacting;  the  same  kind  of  bnsinen 
in  the  same  neighborhood  may  be  diowii.**  So 
by  way  of  defense  to  an  action  for  failore  to  return 
property  to  the  bailw  a  custom  of  the  tnde  may 
be  shown  to  return  pn^rty  of  tiie  kind  in  ques- 
tion to  the  person  whose  name  appears  on  it.** 
Where,  however,  tbe  question  turns  npou  whether 
tbe  bailment  is  gratuitous  or  otherwise,  proof  that 
the  article  bailed  has  been  used  by  othoa  without 
a  price  being  ehai^ed  for  sneh  nse  ia  not  admia- 
sible.'" 

[i  165]   (4)  DanagM  and  Amount  of  Reovmy: 

In  an  action  for  the  use  of  property,  tbe  baiW 
may  show  the  eonditi(m  of  the  prc^ierty  at  tiia 
time  of  its  deliTery  to  the  bailee,"  and  also  what 
would  be  a  proper  charge  for  its  use."  So  if  the 
action  is  ior  damages  to  the  bailed  property  its 
condition  when  delivraed  and  when  returned  may  b» 
shown."  The  vdue  of  the  property  when  deUv- 
ered  and  when  returned  may  be  diown  in  an  actirat 
for  its  use  if  the  property  is  of  sneh  a  nature  as 
to  dc^ireetate  in  vslne  through  use;**  but  endenee 
as  to  the  value  of  a  horse  is  inadmisdble,  as  in 
this  ease  the  Only  proper  subject  of  inquiry  is  the 
worth  to  defendant  of  the  use  of  plaintiff's  prop- 
erty.*°  In  ascertaining  the  value  of  the  property, 
other  elements  than  what  it  would  cost  to  replaee 
it  must  in  most  cases  neeessarily  enter.** 

166]  c  Waight  and  SnffideD^.  In  actions 
by  a  bailor  against  a  bailee  the  evidence  will  be 
held  sufBcient,"  or  insufficient^'*  in  accordance  with 

160,  116  P  240;  Atlantic  Coast  L.ln« 
R.  Co.  T.  Bunn.  IS  Ga.  A.  762,  78 
SE  947;  Wtsecarver  T.  I<oiis,  IZO 
Iowa  69,  94  NW  467;  Cohen  vTHcnrT 
Slegel  Co.,  (Mass.)  107  NE  fl2:  WU- 
mot  V.  Vannah.  75  N.  H.  164.  72 
A  207:  WUson  v.  Wyckofl.  188  App. 
Dlv.  92,  117  NTS  783  [aff  200  N.  fl 
661  mem.  98  NK  1136  ment]:  Kleiner 
v.  Cohn,  75  Misc.  116.  132  NTS  779: 
Pashinska  v.  Selt,  20  Misc.  66B,  4« 
NTS  253;  Cossel  v.  Altschul.  91  KTS 
1;  Robertson  v.  Plymouth  Liutnber 
Co.,  165  N.  C.  4,  80  SB  894;  PoweU 
V.  Hill,  (Tex.  Civ.  A.)  162  SW  1125, 

(9)  Death  of  a  horse  from  a,n  In- 
jury inflicted  by  the  bailee.  Johnson 
V.  Perkins.  4  Ga.  A.  633,  62  SE!  1B8. 

(10)  Directed  verdict  for  plalntUt. 
Canadian  Coal  Co.  y.  Lynch.  28  Okl. 
686.  116  P  466. 

[b]  Boabi  as  to  Maoaa*  ot  Xomm 
will  not  preclude  recovery.  *Cnoop, 
etc.  Agency  v.  Columbus  Comnren 
Co^  841fls8.  239.  36  S  268. 

Lc]  niffht  •vUsaa*  ot  gro—  bmh^ 
on  the  part  of  a  gratultoua 
bailee  Is  sufllcfent  to  warrant  a.  re- 
fusal to  direct  a  verdict  for  defend- 
ants by  reason  of  the  Insufflclency 
of  evidence.  Whiting  v.  Chicago,  etc- 
R.  Co..  6  Dak.  90,  67  NW  222. 

td]  Tain*  of  subjeet  matasr 
Evidence  of  what  bailor  paid  for  an 
article  lost  by  defendant  Is  suflBclent 
In  the  absence  of  other  proof  to  es- 
tablish its  value  at  the  time  of  the 
loss.  Bird  v.  Everard,  4  Misc.  104, 
23  NTS  1008. 

[e]  SvldeaM  of  defsvdaMt  keU 
■tJBolMiti  (1)  To  show  assumption  of 
risk  by  bailor,  (^ntancarlto  v.  Slegel- 
Cooper  Co.,  23  Misc.  664,  62  NTS  2>. 
(2)  To  overcome  presumption  of  lia- 
bility. CoUlns  V.  Star  112  NTS 
1065.  (2)  To  disprove  nevIlKeno*. 
Johnson  t.  Smith.  64  Minn,  m,  BC 
NW  27;  Tlchenor-Orand  Co.  v.  Weln- 
Karten,  116  NTS  634.  (4)  To  •bow- 
that  his  negligence  did  not  eanse  tb* 
Injury  complained  of.  even  thotisrb 
he  does  not  show  th^  cause  of  the  In- 
jury. Wrirht  v.  Smith.  4  Sask.  U  851. 
38.  Mich. — Qerrlsh   T.  Muskecwfc 


For  latsr  esMSt  dovelopawato  and  ohaaffes  In  the  law  see  cnmulatlTe  Annotations,  same  title,  psxrand  note  ■vmbar. 
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BAILMENTS 
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the  general  rnlea  of  eridenee  em  applied  in  oivil 
eases;  that  is,  plaintiff,  to  reeorer,  must  establish 
his  ease  by  a  preponderanoe  of  the  evidenee.'* 

167]  10.  fxiMi-h,  <2iMrtioai  of  Law  and 
Facf  It  is  a  general  nde  that  in  actions  between 
a  iHdlor  and  a  bailee  the  degree  of  diligence  or  eare 
required  is  a  qnestion  of  law  for  the  conrt;"  but 
whetiier  the  bailee  has  exercised  dne  care  is  a  ques- 
tion for  the  jury,"  except  in  cases  where  but  one 
reasonable  inference  oan  be  drawn  from  the  nndta- 
puted  facts.*"  'Whether  the  appropriate  d^rree  of 
diligence  has  been  exerused  must  be  determined 
by  the  jury  from  the  circumstances  of  each  par- 


ticular ease,  such  as  the  age,  country,  and  aotnal 
state  of  society  in  which  the  bailee  lives,  the  usages 
and  customs  of  trade,  the  nature  and  yalne  <A 
the  thing  bailed,  and  its  liability  to  loss  or  injury.** 
Where  the  agreement  upon  ita  faee  is  clearly  a 
bailment,  and  there  is  no  evidence  that  the  parties 
contemplated  a  aal^  it  is  for  the  court,  and  not 
the  jury,  to  pass  on  the  qnesticm  whethor  tiie 
writing  is  in  fact  a  bailment;**'  but  on  eonflictiBg 
evidence  it  has  been  held  a  question  for  ibe  jury 
whether  the  transaction  was  a  bailment  or  otiter 
contract,*^  whether  a  bailment  was  gratiutous  or 
for  hire,"  whether  there  was  a  speeial  ewtraet 


8av.  Bank,  1S8  Hlch.  46,  100  NW  1000. 

4  AnitCas  108S. 

Nebr. — O.  A.  Craneer  Co.  v.  Corabp, 
•6  Nebr.  408.  14S  NW  863  [rev  94 
Hebr.  »BB.  144  NW  «61].  , 

N.  T.— Conel  v.  AltBctaul,  81  NTS 

'  Tex. — ^Fuinen^,  ete»  Oln  Co.  t. 
Simmons,  (Civ.  A.)  178  8W  <21. 

N.  8.-— lIcKensie  v.  iMWia,  81  N.  a 
408. 

[a]  BTldeao*  held  InwaMcdent  to 

«how:  (1>  Breach  of  contract  or 
failure  to  redeliver.  Schattman  v. 
Poltak.  119  NTS  162.  (3)  Losa  or 
Injury  while  property  In  bailee's  pos- 
session. DeltB  V.  Lensinser,  77  Ark. 
274,  91  SW  756:  Baxter  v.  Miller,  181 
III.  A.  418;  Bmdln  v.  Haas.  92  NTS 
S12,  <3)  Neellgence.  Qilmore  v. 
Meeker,  115  La.  849,  40  S  244;  Kinsr 
V.  Bxchanse  Bank,  106  Mo.  A.  1,  78 
BW  10S8:  Morgan  v.  Crocker,  62  N.  T. 
626  mem  [rev  8  Thomps.  &  C.  801]; 
Hegan  v.  Burr,  159  App.  IMv.  131,  144 
NTS  84:  Campbell  v.  Klein,  52  Mtsc 
128.  101  NTS  677;  Cantancarito  V. 
Siegel-Cooper  Co.,  -H  Misc.  664,  52 
NTS  29;  Hlslop  v.  Ordner,  28  Tex. 
CtT.  A.  540,  67  SW  887;  Colbum  v. 
State  Art  Assoc.,  80  Wash.  662,  141 
P  11B3.  LRA1915A  594;  Bullen  v. 
Swan  Electric  Sngravlng  Co.,  23  T. 
L.  B.  268.  (4>  OrosB  negligence  on 
the  part  of  a  gratultouB  bailee.  Oott- 
lleb  T.  Wallace  Wall  Paper  Co.  15S 
App.  DlV.  150,  140  NTS  1082;  Oold- 
B«igar  V.  Ballk,  147  NTS  148.  (6) 
That  defendants  received  the  prop- 
erty as  bailees  of  plaintiff.  Burke  t. 
Holmes,  (Tex.  Civ.  A.)  80  SW  564. 
<6)  That  property  was  of  the  value 
claimed.  Mayer  v.  Le  Flemme,  110 
KTS  288.  See  Baxter  v.  Miller,  181 
111.  A.  418. 

[b]  Promise  by  bailee  to  pay  tot 
pgoperty  (1)  injured  (Mock  v.  Erd- 
jnann,  28  Wis.  118),  (2)  or  stolen 
<Knlgbts  T.  Plella,  111  Mich.  9,  S9 
NW  92.  66  AmSR  875),  does  not  con- 
clusively establish  hie  Uabiltty  for 
the  loss  or  Injury,  independent  of 
all  other  circumstances. 

[c1  OftUMl  oowMetloB  between 
negligence  and  loss  or  injury  must 
be  shown.  Olbbons  v.  Tazoo,  eta,  R. 
Co.,  180  La.  671,  58  S  505. 

[d]  Wlim  ttm  defease  Is  tbat  the 
bailor  Mpnseated  the  attloie  hlx«d 
to  be  iB  good  condition  at  the  time 
of  hiring,  and  that  if  ft  was  not  In 
good  condition  at  that  time  It  would 
cost  little  to  take  the  article  and 
try  It,  and  the  evidence  upon  this 
point  is  confUcting,  the  court  is  not 
warranted  In  directing  a  verdict  for 

Elalntur,  even  if  defendant  admits  a 
Irtng  of  the  article.   Shaffer  t.  Har- 
mon. 8  NTS  691. 

[e]  Svldenoe  of  defendant  htid 
insuflBoient  to  rebut  a  presumption  of 
negligence.  Hall  v.  Stone,  11  Ga.  A. 
289.  76  SB  140. 

S4.  Coombs  V.  Rice.  (Fla.)  67  S 
148:  Coombs  v.  Bice,  64  Fla.  202.  69 

5  968;  Renn  v.  Burr.  IKt  App.  Div. 
181,  144  NTS  84. 

[a1  Tor  •Mmmplm  in  an  action  by 
a  bailor  against  a  bailee  to  recover 
for  the  alleged  negligence  of  the  lat- 
ter in  allowing  a  boat,  the  subject 
matter  of  the  bailment,  to  be  burned 
and  destroyed  by   fire  a  recovery 


must  be  predicated  upon  proof,  by  a 
preponderance  of  the  evidence,  of 
the  burning  of  the  boat  as  a  result 
of  the  partlcOUr  {tM^rllgence  alleged, 
namely,  that  detfeiidant  was  negligent 
In  faateqlng  the  boat  and  leaving  it 
utiattehded  at  the  place  where  It  was 
bn^ed.  Coombs  v.  Rice,  (Fla.)  67  6 
143;  Coombs  V.  Rice,  64  Fla.  202,  59 
S  958. 

35.  See  generally   Trial   [88  Cyc 

ISll]. 

36.  Watldiis  V,  Koberts,  28  Tnd. 
167 ;  Fiison  v.  I'aciflc  Slxpreea  Co., 
84  Kail.  614.  616.  114  P  868  [quot 
Cyt]:  Morris  v.  Third  Ave.  B,  Co., 
1  Duly  (N.  Y.)  202;  Brock  V.  King, 
4S  N.  C.  45. 

37.  U.  S. — Stewart  v.  Western 
TJniun  R.  Co.,  23  F.  Cas.  No.  13,438, 
4  Btss.  882. 

Ala.— Brleken  t.  Slkea^  (A.)  88  8 
801. 

Ark.— Baker  v.  Bailey,  108  Ark.  12, 
146  SW  532,  39  LRANS  1086  (gratu- 
itous bailment). 

Cal. — Southern  Yao.  Co.  t.  Yon 
Schmidt  Dredge  Co.,  118  Cal,  888,  60 
P  650. 

Del.— Pusey  v.  Webb,  18  Del.  490, 
47  A  701. 

Fla.— West  V.  Blackshear,  20  Fla. 
457. 

Oa.— McNabb  v.  Lockhart,  18  Ga. 
496;  Morel  v.  Boe,  R.  M.  Charlt  19. 

IlL— Gray  v.  Merrlam,  148  111.  179, 
89  AmSR  172   [aff  46  HI.  A.  887] 
Skelley  v.  Kahn.  17  IIL  170;  Saunders 
V.  Harjtaoofc,  86  111.  A.  56. 

Iowa. — Sherwood  v.  Home  Sav. 
Bank,  131  Iowa  528,  109  NW  9. 

Kan. — Pllson  v.  Pacific  Express  Co., 
84  Kan.  611,  616.  114  P  863  Fquot 
Qs-c]:  t.'nloti  Pac.  R.  Co.  v.  Rollins, 
B  Kfin.  ItiT. 

Ivy.— Green  v.  Ilollinpsworth,  6 
D:\nn  173,  ;iO  AniP  680;  Dehonay  V. 
Kiiiibiill,  11  KyL  SoS. 

Me. — Storor  v.  Qowen,  18  Me.  174. 

Mass — Conway  Bank  v.  American 
Exiiross  Co..  H  Allen  512;  Whitney  V. 
Lee,  S  Mi-tc.  91. 

Minn.— Miller  v.  Dayton,  94  Hlnn. 
840,  102  NW  862. 

Mi^:3. — Britesvllle  Gin  Co.  V.  Whit- 
ten.  48  R  61  R. 

Mo.— Corbln  v.  Gentry,  etc..  Clean- 
ing, etc.,  Co.,  181  Mo.  A.  151,  16T  SW 
1144;  McKenna  v.  Walker,  85  Mo.  A. 
570  (gratuitous  bailee). 

N.  T.— Wilson  V.  Wyckoff,  183  App. 
DIv.  92,  117  NTS  788  [aff  200  N.  f. 
661  mem,  93  NB  1136  memj;  Whalen 
V.  New  Tork,  etc..  Electric  Co.,  88 
App.  DIv.  615.  71  NTS  E93;  Lamb  v, 
Camden,  etc.,  R.,  etc.,  Co..  2  Daly  4S4 
[rev  on  other  ground.'!  16  N.  T.  271. 
7  AmR  327];  Bean  v.  Forci.  6S  Mlac. 
481,  119  NTS  1074;  Tloffnian  v.  Coiigh- 
lin,  26  Misc.  24.  6E  NTS  600;  Schnepe 
V.  Sturm,  25  Misc.  11'*.  54  NTS  140; 
Lyons  First  Nat.  Bank  v.  Ovk-u  x^it. 
Bank.  48  HowPr  148. 

N.  C— Ashford  v.  Plttman,  160  N. 
C.  45,  76  SE  948;  Rowland  v.  Jones, 
78  N.  C.  62. 

Oh. — Qrtmth  V.  ZIpperwIcfc,  28  Oh. 
St  888. 

Fa.— Carlisle  First  Nat  Bank  v. 
Graham,  79  Pa.  106,  21  AmR  49 :  Lan- 
caster County  Nat.  Bank  v.  Smith,  62 
Pa.  47;  Tompkina  v.  Saltmarah,  14 
Serg.  &  R.  275;  Brannan  t.  Halde- 


man.  35  Pa.  Super.  286:  Stuls  •fjl^tt^ 
Connell.  21  Pa,  Di^t  408;  Brio  Kuoft 

Tenn^-KhtbuMl  v.  Moiitgom^,''l 

Swan  462..- 1.       -  :    ■  T'  * 

Tex. — Fulton  T.  Alevtnder,  81  Tea, 
148;  Haralson  T.  HahlT  (Cly.  A.)  88 

SW  1008. 

Va. — Carrineton     v.     Ficklin,  32 

Gratt.  <73  Ya.)  670. 

W.  Va.— H.  C.  I'owell  Mu.^ic  Co.  V. 
I'arker.sburg    Tran.sfer,    etc.,    Co..  84 
563. 

13ne. — Doorman  v.  Jpnkina,  2  A.  & 
27.6.  29  KCL  132.  Ill  Reiirint  99. 

ra]  Whether  bailee's  negUgence 
contributed  to  the  Injury  of  the  prop- 
erty by  a  third  party  is  for  the 
jury.  IlHnola  Cent.  B.  Co.  v.  Sims,  7T 
Miss.  325.  27  S  627,  49  LRA  322. 

38.  Ftlson  V.  Pacific  Expres;;  Co.. 
84  Kan.  614,  114  P  863;  Wam.ser  v. 
Browning,  187  N.  Y.  87,  79  NE  861, 

10  LRANS  314  [rev  109  App.  Dlv. 
B8,  95  NTS  1051]  (holding  evidence 
Insufficient  to  Justify  a  verdict  (Ar 
plaintiff  on  the  theory  nff  tlnClwinlMlli 
negligence);  ■<      ■  (i"  ■•'r'**  r. 

ta]  yi^Mo  nNrl4rfae*  ver  se  H 
dlBoloMd  by  th*  andoaoe  as  to  the 
bailee's  treatment  of  the  property,  It 
has  been  held  erroneous  to  leave  the 
qnestion  of  requisite  care  to  the  Jury. 
Wiser  v.  Chesfey,  63  Mo.  547;  Mason 
V.  St.  Loutei^tTtfltitt 'Stock  Tmta 

Vt    180  ... 

39.  U.  R.— Tracy  v.  Wood.  24  P. 
Caw.  No.  14,130.  3  Mason  132 

Colo.— Fidelity  Inv.  Co.  v.  Carlco, 

1  Colo.  A.  292,  28  P  1131. 

Del. — Chase  v.  Maberry,  3  Del.  266 
III. — Gray  v.  Merriam,  14S  TU.  179, 

39  AmSR  172  [afC  46  III.  A.  3.3"]. 
Me. — Storer  v.  Gowen,  IS  Mi?.  174 
Mo. — Eddy   v.   LivinRMlon,   36  Mo. 

■)S7.  88  AmD  122;  Kins  v.  Nat  * 

011  Co..  81  Mo.  A.    155;  Joh* 
Huth   84  Mo.  A.  659. 

Nebr. — Joslyn   v.    King,,  2T 
38,  42  NW  766,  20  AmSR  ^SO,/*' 

N.  Y.— Lyons  First' N«it.  L 
Ocean  Nat.  Bank,  60  N.  T.  5^ 
AmR  181;  Schneps  V.  Sturm,  26 
168,  54  NTS  140. 
«  Oh.--Grlfflth  V.  Zipperwlck,  28  Oh. 
St,  888^ 

.:^S^f^nMhtoWns  v.  Saltmarsh,  14 
Serg.  ft  H.  275;  Erie  Bank  v.  Smith, 
3  Brewst.  9. 

Tenn. — Kelton  v.  Taylor,  11  Lea 
264.  47  AmR  284;  Mariner  v.  Smith, 
6  Helsk.  203;  Colyar  v.  Taylor,  i 
Coldw.  372. 

Vt.— Brlgrgs  V.  Taylor,  28  Vt.  180. 

40.  Readinn  Auto  Co,  v.  DeHaven, 
E3   Pa.  Rnpfr.  314. 

41.  Porter  v.  Duncan,  23  Fa,  Super. 
C8. 

42.  Ala.— Cartlidge  v.  Sloan.  134 
Ala.  596,  26  S  918:  Knox  v.  Rives, 
14  Ala.  249.  48  AmD  97. 

lOwa. — Cullen  v.  Lord,  39  Iowa  302. 
Kan. — ^Lobensteln    v.    Prltohett^  8 
Kan.  218.        ,  ■  ,  /VE 

Mo.— Kinokeloe  v.  Priest.  S»  Mot 

203. 
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[§§  167-170 


of  bailment,**  whether  a  provision  of  the  contract 
of  boilmect  has  been  complied  with  by  the  bailor/^ 
whether  the  bailee  violated  the  baUor's  instruc- 
tions," whether  the  bailee  has  waived  perform- 
ance of  the  contract  in  accordance  with  its  terms,^ 
whether  there  was  a  mutual  agreement  to  dis- 
solve,*^ whether  the  contract  of  Imilment  had  been 
rescinded,"  whether  the  goods  had  been  redeliv- 
ered by  the  bailee,*'  whether  the  eircnmstanceB  were 
soefa  as  to  justify  the  bailee  in  parting  with  the 
property,'*'  whether  the  subject  matter  of  the  bail- 
ment had  been  stolen  from  the  bailee;"^  and  what 
was  a  f air '  eoiiq»en8ation  for  the  use  of  the  hired 
article.*" 

[i  168]  b.  DurtrnctioiiB.'''  It  is  the  duty  of  the 
court  to  give  the  jury  appropriate  instructions 
on  every  theory  of  the  ease  presented  by  the  evi-' 
dence,  whether  requested  or  not,*^  and  also  to  give 
l^al  and  pertinent  instructions  duly  requested."' 
But  it  is  error  to  give  instructions  not  applicable 
to  the  facts  or  circumstances  of  the  case,"  or  to 
the  issues  made  by  the  pleadings  and  the  evidence,''' 
as  for  example  an  instruction  defining  "extntordt- 
nazy  diligence"  or  "gross  a^lect,"  in  an  action 
on  a  ba^ment  for  mutual  benefit."'    The  eoort 


should  properiy  define  the  criterion  of  ditigwe 
imposed  upon  the  bailee  and  the  n^lect  that  would 
ma^e  him  liable,"*  and  should  correctly  infom  the 
jury  upon  whom  the  burden  of  proof  lies.**  The 
instructions  are  to  be  construed  as  a  whole,"  ud 
the  fact  that  an  instruction  is  somewhat  vague  doei 
not  constitute  error  if  it  is  not  misleading.'* 

169]  c.  Vardiet  and  Findbigs.  The  verdiet 
should  not  be  ao  uncertain  as  to  be  incapable  of 
being  made  the  basis  of  a  judgment.*'  And  a  ver- 
dict for  plaintiff  with  a  speeml  finding  that  "de- 
fendant was  not  negligent,  in  an  action  in  vhu^ 
the  liability  of  defendant  depends  upon  his  ne^- 
gence,  entitles  defenduit  to  a  new  trial.** 

170]  11.  Damages— a.  In  Action  by  Bailor. 
The  measure  of  damages  for  the  conversion  of  the 
subject  matter  of  the  bailment,**  or  its  loss  or 
destruction  through  the  negligence  ^  or  other 
wrongful  act*'  of  the  bailee,  is  the  value  of  the 
property  at  the  time  of  its  conversion  or  loss  or 
destruction,  with  interest  from  that  time,**  such 
value  being  the  amount  fixed  by  the  terms  of  the 
contract,  if  any;'*  and,  where  not  so  fixed,  the 
market  value  at  the  time  of  the  conversion  or 
loss  or  desbmction.^   The  proper  measure  of  dam- 


4«.    Saunders  v.  Hartsook.  85  HI. 

44.  '  Sharplese  v.  Zell«7.  ST  Pa. 
Bumf.  102. 

45.  Miller  v.  Darton.  94  Minn.  S40, 
102  NW  862. 

4t.  Oofford  V.  OlotM  Transfen 
etc  Co..  71  Wash.  204,  128  P 
228. 

4T.  Smith  V.  J.  I.  Case  Threshlna 
Uaob.  Co.,  50  Fa.  Super.  92  (hold- 
Inc  Ui&t,  where  the  evidence  as  to 
a  RiDttul  agreement  dissolving  a  bail- 
ment Is  coDflictlng.  and  the  words 
of  a  conversation  between  the  par- 
ties in  reference  to  it  are  susceptible 
of  more  than  one  Interpretation,  the 
(tuestlon  of  the  existence  of  such  an 
agreement  is  for  the  Jary). 

48.  Cox  v.  Bardett.  22  Fa.  Super. 
84«. 

48.  Slmonoft  v.  Fto,  46  Ulsa  246. 
61  NTS  767. 

80.  Morris  v.  Third  Ave.  R.  Co.,  1 
Daly  (N.  T.)  202. 

81.  Hoffman  v.  CouKhlln,  26  Mlso. 
24,  66  NTS  600. 

SB.  O'Donnell  V.  Wine  121  Oa. 
717.  49  SB  720. 

68.    See   generally  Trial   [88  Cyc 

54. '  Evans  V.  Nail,  1  Ga.  A.  42,  57 
S£j  1020 

85.  Bvans  v.  Nail,  1  Oa.  A.  42,  67 
SB!  1020:  Baker,  etc.,  Mfg.  Co.  v. 
Clayton,  40  Tex.  Civ.  A.  686,  90  SW 
B19.  And  see  Wisecarver  v.  Long, 
120  Iowa  69,  »4  NW  467  (instmoUons 
properly  given). 

58.  Evans  V.  Nail.  1  Ga.  A.  42,  57 
BE  1020. 

57.  CartUdge  v.  Sloan,  124  Ala. 
696,  26  S  918;  Evans  v.  Nail.  1  Oa. 
A.  42.  57  SB  1020:  Dubuque  Liunber 
Co.  V.  Kimball.  Ill  Iowa  48,  82  NW 
468. 

[a]  ZUastaraUoas,— Where  a  com- 
plaint charged  a  bailee  with  negli- 
gently locking  the  door  of  a  bam  In 
which  the  property  was  left,  evi- 
dence which  falls  to  disclose  any 
facts  from  which  a  reasonable  man 
might  Infer  that  the  locking  of  the 
door  was  an  act  of  negligence,  and 
not  erf  prudence.  Is  Insufficient  to 
take  that  issue  to  the  Jury.   Belt  R., 

NB"74?'  ^* 

8fc  Evans  v.  Nail,  1  Ga.  A.  42,  67 
SB  1026. 

•^^••r.  T:  »  Mete.  (Ky.) 

878;  (^sey  v.  Suter.  8&  Md.  1;  Balur, 
SJ*^'  .^'fc-^o-  Clayton,  40  Tex. 
Cly.  A.  f86,  90  SW  61§. 

[a]   XastraotlOB  h«ld  saOeint.— 


Brannan  v.  Haldeman,  85  Pa.  Super. 
286. 

60.  Cartlldge  v.  Sloan,  124  Ala. 
596,  26  S  918;  Hlgman  v.  Camody, 
112  Ala.  267,  20  S  480.  67  AmSR  62: 
James  v.  Orrell,  68  Ark.  284,  67  SW 
981,  82  AmSR  293:  Bennett  v.  O'Brien, 
87  111.  260;  Baker,  etc..  Mfg.  Co.  v. 
Clayton,  46  Tex.  Civ.  A.  384,  108  SW 
107, 

81.  Standard  Mar,  Ins.  Co.  v. 
Traders'  Compress  Co.,  (OkL)  148  P 
1016  (holding  instructions  relative  to 
what  would  constitute  a  baUee  for 
hire  not  Inconsistent). 

88.  Harper  Mach.  Co.  t.  Ryan- 
Unmack  Co..  86  Conn.  366,  82  A  1027. 

68.  Compton  v.  Gtasebrook,  12 
Kyl<  141. 

84.  Cramer  v.  Klein.  127  App.  Dlv. 
146.  Ill  NTS  469. 

Wm  Negus  V.  Simpson,  99  Mass. 
388;  State  v.  State  Journal  Co.,  75 
Nebr.  276,  106  NW  434,  9  L.RANS  174, 
18  AnnCaa  264;  Goltra  v.  Pentand, 
42  Or.  18,  69  P  925;  Shippers'  Com- 
press, etc.,  Co.  V.  Cumby  Mercantile, 
etc.,  Co.,  (Tex.  Civ.  A.)  172  SW  744; 
Ford  Motor  Co.  v.  Freeman,  (Tex. 
Clv.  A.)  168  SW  80. 

[a]  la  aa  aottoa  for  ooavsrsion  of 
aabovad  books  delivered  to  defendant 
for  binding,  evidence  as  to  the  retail 
price  of  the  books,  without  proof  of 
public  demand  tberefor  or  net  prof- 
its per  volume,  does  not  constitute  a 
pr<mer  measure  of  damages  so  as  to 
authorize  a  recovery.  Cohn  v.  Wolff, 
115  NTS  122. 

tb]  Bstazn  of  fte  properly  ooa- 
verted  may,  as  a  general  rule,  be 
proved  in  mitigation  of  damages,  but 
not  If  the  conversion  was  willful  or 
the  property  was  essentially  injured. 
Efort  v.  Skinner,  16  Vt.  1S8,  42  AmD 
506. 

88.  Ala. — Cook,  etc.  Contracting 
Co.  V.  Bell.  177  Ala.  618,  69  S  278. 

Md.— Baltimore  Third  Nat  Bank  v. 
Boyd.  44  Md.  47,  22  AmR  85. 

Mass. — Cohen  v.  Henry  Slegel  Co- 
107  NE  912. 

Minn. — McCurdy  v.  Wailblom  Fur- 
niture, etc.,  Co.,  94  Minn.  S26,  102 
NW  873.  3  AnnCas  468. 

N.  T. — Bain  v.  Ganzer,  74  App. 
Div.  621,  76  NTS  820;  Harris  v.  Ber- 
nard.  4  E.  D.  Smith  195. 

Oh. — ^Woodward  v.  Stein,  5  Oh.  Dec 
(Reprint)  171,  8  AmLRec  362. 

Wash. — Van  da  Vanter  v.  Redel- 
sheimer,  68  Wash.  38,  107  P  847; 
Oregon  Impr.  Co.  v.  Seattle  Gas- 
Light  Co..  4  Wash.  684.  80  P  672. 

W.  Va.— H.  C.  Powell  Music  Co.  v. 


Pariiersburg  Transfer,  etc,  Ca.  84 
SE  663  (holding  that  the  measure  ol 
damages  for  the  total  loss  of  prop- 
erty through  the  negligence  of  the 
bailee  Is  the  fair  value  to  the  bailor 
at  the  time  and  place  of  loss), 

[a]  HI— teatioa^Where  a  buyer 
has  paid  the  purchase  price,  and  the 
title  to  goods  has  passed  to  him,  and 
they  are  afterward  Injured  or  de> 
stroyed  through  the  nesrllgence  of  tbe 
seller  acting  as  bailee,  the  buyer  mar 
recover  the  value  of  the  goods,  or 
the  amount  of  the  injury  thereto  but 
not  the  purchase  price.  Cook,  etc, 
ContraoUnv  Co.  v.  Bell.  177  Ala  611, 
5ft  S  27S. 

[b]  Vroflte  which  the  bailor  might 
have  derived  from  the  article  lost 
may  not  be  recovered  from  the  bailee, 
the  true  measure  of  such  recovery  be- 
ing the  value  of  the  article.  Olguc 
V.  Woedbnm.  27  Que.  Super.  43L 

67.  Lunts  V.  Berry,  35  Pa.  Super. 
204. 

[a]  Vallwe  to  ntnn  la  seooii- 
aaoe  with  the  oontraot  and  subse- 
quent theft  of  the  property  from  the 
bailee,  but  without  bis  nesllgenoa 
renders  him  liable  for  Ito  valna 
Carll  V.  Goldberg.  59  ICisc.  172.  U* 
NTS  318 

88.  Negus  V.  Simpson.  99  Masa 
888,  894  (where  the  court,  per  Colt.  J, 
said:  "As  to  the  allowance  of  inter- 
est on  the  value  of  the  chronometer, 
while  it  is  true  that  it  is  not  to  be 
allowed  in  the  sense  in  which  it  i» 
added  in  contracts  for  the  payment 
of  money,  yet  as  a  measure  of  dam- 
ages It  ia  proper  for  the  Jury  to  add 

[a]   Ve>  tfca  oouTsialoa  of  nraay 

the  measure  of  damages  Is  the  Inter- 
est thereon  from  the  time  the  money 
Is  withheia  until  It  is  paid.  Arnold 
V.  Sedalla  Nat.  Bank,  100  Mo.  A.  4T4, 
74  SW  1088. 

89.  Colorado  Mines,  etc.,  Cot  v- 
J.  H.  Montgomery  Mach.  Co.,  49  Cola 
182.  Ill  P  848;  National  Cash  R«rto* 
ter  Co.  V.  (^llllas.  84  NTS  1«6. 

[a]  Tains  statod  la  reoalpt  signed 
by  bailee  has  been  held  the  measure 
of  his  liability.  l>rew  v.  King,  TS 
N.  H.  184,  80  A  642. 

70.  Luntx  V.  Berry.  85  Pa,  Super. 
204  (holding  the  market  price  the 
proper  measure  of  damases  notwith- 
standing the  bailor  had  offered  to 
sell  the  goods  to  the  bailee  at  a 
lower  price  shortly  before  their  de- 
struction). 

[a]  Aotttal  valvs  at  fha  tlaw  of 
til*  ooBvaMom  Is  uis  true  measure  of 
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ages  for  the  use  of  the  property  for  a  purpose  or 
to  an  extent  not  authorized  by  the  bailment  ia 
the  value  of  the  property^  provided  such  unauthor- 
ized use  amounts  to  a  conversion  otherwise  the 
proper  measure  of  damages  for  such  unauthorised 
use  is  the  value  of  such  use  together  with  com- 
pensation for  any  injury  to  the  property."  lu  the 
ease  of  negligent  or  other  wroi^ul  delay  by  the 
bailee  in  returning  the  property  within  the  time 
required  by  the  contract,  the  measure  of  dunages  is 
ordinarily  the  value  of  the  nse  of  the  property  dur- 
ing the  time  it  is  withheld/"  and  special  damages 
are  not  recoverable  where  the  bailee  was  not  put 
on  notice  that  sucb  damages  would  result  from 
his  breach  of  the  contract  or  other  wrongful  actJ* 
Under  some  circumstances,  however,  the  measure 
of  damages  for  delay  may  consist  in  the  deteriora- 
tion, if  any,  in  the  value  of  the  property.'*  Where 
an  article  is  intrusted  to  a  bailee  for  alterations 
or  repairs  and,  by  reason  of  deviation  £rom  the 
bailor's  instructions,  of  negligence,'  or  of  unskill- 
fulness,  the  work  is  not  properly  performed,  the 
bailor  may  sue  for  the  breacn  of  contract  to  re- 
pair, in  whieh  case  fiie  measure  of  hia  donu^ 
is  the  differenj^  in  the  value  of  the  ariiele  in  its 


damage*  notwlthstandlns  the  valus 
at  the  time  Af  falrlns  Im  fixed  by  the 
contra  ot  as  the -basis  of  an  option 
to  purcbaae.  a*  allowance  must  be 
made  for  the  effect  of  wear  and  tear 
and  fluctuatlona  In  price.  Negus  V. 
Simpson,  99  Mass.  388. 

[b3  Whether  the  pvlae  at  whoU- 
sal*  or  retail  will  be  taken  depends 
upon  the  customary  method  of  sell- 
ing the  article  in  question  in  the 
quantity  coijTerted.  New  Liverpool 
Salt  Co.  V.  Western  Salt  Co.,  161  Cat 
479.  91  P  1E2. 

[cl  Tex  a  ooat  originally  costing 
forty-Ava  dollars  and  having  been 
worn  one  or  two  years  but  being  In 

J'ood  condition  when  delivered  to  de- 
endant,  a  judgment  for  forty  dollars 
was  excessive,  thirty  dollars  betng 
the  proper  amount.  Carll  v.  Oold^ 
berg.  59  Misc.  172.  110  NTS  S18. 

[d]  If  the  valve  of  anlmaJe  oon- 
▼ertaa  la  peeolUrUr  withUt  the  kaowl- 
•dM  of  the  baSee,  he  will  be  liable 
for  the  value  of  ordln^^  animals  of 
the  same  kind  In  the  absence  of  evi- 
dence by  him  as  to  thelc  actual  value. 
Ooltra  T.  Fenland.  4S  Or.  IS.  M  P 
S26. 

71.  HMjbell  ■  v.  Vlandy,  97  Mich. 
299,  49  NW  602,  at  AmSR  164  (hoM- 
fnar  that,  where  stock  handed  to  a 
bailee  Is  converted  to  his  own  urn, 
the  value  of  the  stock  at'  the  time 
of  such  conversion  and  the  dividends 
thereon  from  the  time  of  delivery  to 
the  bailee,  together  with  Interest  on 
the  value  of  the  stock  from  the  date 
of  the  conversion  and  on  the  divi- 
dends from  the  date  of  the  respective 

eayments,  are  recoverable  by  the 
allor);  State  v.  State  Journal  Co., 
7B  Nebr.  276,  lOS  KW  434, '9  LRANS 
174.  18  AnnCas  254. 

7S.  State  v.  State  Journal  Co.,  76 
Nebr.  276.  284.  106  KW  434,  9  LRAN8 
174.  IS  AnnCaa  264.  Bee  Missouri 
River  Transp.  Co.  v.  Minneapolis,  etc., 
R.  Co.,  S4  S.  D.  1,  147  NW  S2  (hold- 
ing that,  if  a  bailor  sues  to  recover 
the  epeclflc  property,  he  may  demand 
damages  for  Its  use  while  wrongfully 
detained). 

**The  measure  of  damages  for  such 
unwarranted  use  of  the'  pr(H>ertj  of 
mnother  by  a  bailee  Is  not  the  value 
that  may  be  produced  by  the  labor 
and  Investment  of  the  wrongdoer, 
combined  with  such  use  of  the  prop- 
erty, but  is  the  value  of  the  use 
itself,  and  any  damage  that  may  be 
done  to  the  property  In  so  iisinff  it, 
or,  it  the  use  amounts  to  a  conver- 
sion, then  the  measure  of  damages 
win  be  the  value  of  the  property 


itself."  Per  Sedgwick,  J.,  In  State  v. 
State  Journal  Co.,  supra. 

re.  Rollins  V.  Sidney  B.  Bowman 
Cycle  Co.,  S6  App.  I>lv.  865,  89  NTS 
289;  Baker,  etc.,  Mfg.  Ca  v.  Clayton, 
40  Tex.  Civ.  A.  586,  90  SW  619. 

[a]  Vnoa  the  baUee'a  faUue  to 
zetWK  a  Uersle  delivered  to  hlra  for 
repairs,  the  bailor  may  supply  him- 
self with  another  bicycle  by  pur- 
chase If  necessary,  and  in  «uch  case 
his  damages  are  the  amount  reason- 
ably paid  for  the  bicycle  less  Its 
value  after  use.  Rollins  v.  Sidney 
R  Bowman  Cycle  Co..  96  App.  Dlv. 
366,  89  NTS  289. 

[b]  Possessloa  vstskea  by  bailee. 
— .where  defendant,  having  surren- 
dered its  Hen  for  repairs  on  an  auto- 
mobile, thereafter  obtained  posses- 
sion and  refused  to  surrender  the 
same  uhless  the  claim  was  paid,  an 
Instruction  authorising  a  recovery  for 
deterloratfen.  If  any.  the  reasonable 
rental  value  of  the  automobile,  and 
In  addition  an  award  of  possession, 
or  In  lieu  thereof  what  it  was  rea- 
sonably then  worth  on  the  market, 
was  proper.  Ford  Motor  Co.  v.  Free- 
man, (Tex.  Civ.  A.)  188  SW  80. 

74.  Pine  Bluff  Iron  Works  v.  Bol- 
Ing,  7K  Ark.  469.  88  SW  306;  Enrlght 
V.  American  Belgian  Lamp  Co..  36 
App.  Dlv.  431.  5B  NTS  S97. 

75.  Cohpn  V.  Kaback.  153  NTS  B 
(hoUlliit;  ihiit,  in  an  action  for  breach 
of  a  contract  to  dye  goods,  the  meas- 
ure of  damages  for  delay  In  return- 
ing the  goods  which  were  tendered 
after  the  action  began  is  the  differ- 
ence in  the  value  caused  by  the  de- 
lay). 

[a]  Saaufea  for  astestlon  of 
«took  aharM  after  demand  are  what 
has  been  lost  by  the  detention,  the 
measure  thereof  being  the  highest 

?rice  which  could  have  been  procured 
or  tbe  shares  between  demand  and 
delivery.  Clgln  I^n,  etc..  Co.  v. 
National  Trust  Co.,  10  Ont.  Ij.  41,  6 
OntWR  166. 

n.  May  v.  Qeorger.  21  Misc.  622, 
47  NTS  1057  [rev  20  Hlso  659,  46 
NTS  379];  Cohn  v.  Reliable  Fur 
Dressing,  etc.,  Co..  133  NTS  446:  Qut- 
schnelder  v.  Plrosnick.  129  NTS  190; 
Adams  v.  Kline,  119  NTS  280. 

T7.  May  v.  Oeorger,  21  Misc.  622, 
623,  47  NTS  1067  frev  20  Misc.  659, 
46  NTS  879]  (where  the  court,  per 
McAdam,  J.,  said:  "The  plaintiff 
elected  to  sue  on  the  contract,  and  In 
affirmance  of  It,  to  recover  damages 
for  the  defendants'  negligence  and 
breach  of  duty,  and  the  true  measure 


present  e<mdition  and  what  it.  would  have  been 
worth  if  the  work  had  been  properly  perfomed;'" 
or,  if  the  article  has  been  converted  Toy  the  bailee 
or  has  been  so  seriously  injured  by  him  as  to  have 
practically  lost  its  value  to  the  bailor  and  has 
accordingly  been  abandoned  to  the  bailee,  an  action 
may  be  brought  in  trover,  and  plaintiff  may  re- 
cover the  value  of  the  property.''  Where  the  sub- 
ject of  the  bailment  is  injured  while  in  the  posses- 
sion of  the  bailee,  the  measure  of  damages  is  the 
difference  in  the  value  of  the  property  before  and 
after  the  injury,'"  or  the  amount  required  to  place 
the  property  in  the  condition  called  for  by  the 
contract  of  bailment,'^  together  with  the  value  of 
the  use  of  the  property  until  such  repairs  may  rea- 
sonably be  made,'"  and  interest  on  these  amounts.^^ 
The  bailor  is  also  entitled  to  recover  amounts  rea- 
sonably paid  out  in  efforts  to  save  the  property 
or  to  cure  an  injury."  But  even  where  the  bailee  has 
been  negligent  he  is  liable  only  for  such  damages 
as  are  the  proximate  result  of  his  negligence." 

171]  D,  In  Action  by  Bailee.  In  an  action 
of  trover  by  the  bailee  against  the  bailor,  plain- 
tiff's recovery  is  limited  to  tbe  valae  of  his  in- 
terest in  the  snbjeet  matter  of  the  bailment.^  He 

of  her  damages  in  such  action  would 
be  not  the  whole  value  of  the  coat, 
but  the  cost  of  making  It  flt  and  suit- 
able for  the  plaintiff  to  wear  ...  or 
the  difference  in  value  in  its  present 
condition  and  what  It  would  have 
been  If  defendants  had  made  the 
proper  alterations,  which  would  be 
represented  by  such  cost.  .  .  .  The 
rule  with  regard  to  this  class  of  bail- 
ments Is  that  If  the  workman  by 
deviation  from  his  instructions  makes 
his  work  of  no  use  he  can  claim  no 
compensation.  And  If  the  deviation 
be  Important,  and  the  materials  have 
been  so  used  as  to  have  lost  their 
value  as  such,  the  employer  may' 
abandon  them  to  the  workman  and 
recover  of  htm  their  value.  ;  .  h  On 
the  breach  of  sucb  agreement  the 
employer  may  sue  for  damages,-  or  It 
the  property  be  rendered  entirely^ 
worthless  to  him  he  may  abandon  K 
and  sue  In  trover,  having  In  itbls 
respect  an  election  of  remeales''9. 

n.  Union  Stone  Co.  v.-  Wi^tng^ 
ton  Transfer  Co.,  (Del.)  90  A  407. 

79.  Dunbar,  etc..  Dredging  Oo. 
Title   Guaranty,  etc.,   Co.,  121  -  App^ 
Dlv.  326.  106  NTS  180. 

[a]  The  valne  of  the  property 
when  delivered  to  the  bailee  must  be 
proved  in  ordt-r  to  enable  the  Jury 
to  asset'f^  the  -iinount  of  the  damages 
due  to  the  bailee's  neKHK«nce.  Mln- 
sky  V.  Steinberg,  162  111.  A.  530. 

80.  Pierce  v.  Walton.  20  Ind.  A, 
fi6,  50  NE  309:  Dunbar,  etc..  Dredging 
Co.  V.  Title  GuaratHv,  ei,-..  Co.,  121 
AVT>.  Div.  326.  Idfi  NYS  1^0. 

81.  Dunbar,  etc..  DredginfT  Co.  V. 
Title  nuarantv,  etc..  Co..  121  App. 
Div.  32fi,  106  NYS  ISO. 

SB.  I'usey  v.  Webb.  18  Del.  490, 
47  A  701. 

[a]  ma*  adfllttonsi  emeg— ha^yg 
Uj  mating  partial  renpain  at  OUEmv. 
ent  times  Instead  of  ail  the  repairs  at 


once  Is  not  a  proper  element  of  dam- 
age. Dunbar,  etc.,  Dredging  Ce.  v.: 
Title  Ouaranty,  etc.,  Co.,  •J.2t  ApJ). 
Dlv.  S26.  106  NTS  180.  •  . 

83.  Baker,  etc.,  Mfg.  Co.  v..  Cla^ 
ton.  46  Tex.  Civ.  A.  384.  103  stP  trt^ 
(holding  that,  although  the  bafl^ 
was  negligent  In  allowing  the  prop- 
erty to  be  removed  from  one  place 
to  another,  he  was  not  Mable  for  a 
subsequent  injury  to  the  property  of 
which  Us  removal  was  not  the  proxi- 
mate cause). 

84.  White  V.  Webb,  IS  Conii.  302; 
Benjamin  v.  Stremple,  tti'VtL  466: 
Smith  V.  J.  I.  Case  Threi»VhMMa»ai. 
Co.,  60  Fa.  Super.  98->^htfMl^^tait, 
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is  entitled,  however,  to  reeorer  all  the  danucea  he 

has  suffered."" 

[S  172]  B.  Actions  afainst  Third  Persons— 1. 
In  OeneraL  The  bailor  and  the  bailee  both  having 
an  interest  in  the  property,  the  same  act  of  a  third 
party  may  entitle  either  the  bailor  or  the  bailee 
to  sne;"  but  a  recovery  by  either  party  of  the  en- 
tire damages  to  the  property  will  be  a  fall  satis- 
faction'* and  a  bar  to  any  snbseqaent  suit  1^ 
the  other.** 

Where  a  bailee  suet  for  the  benefit  of  the  baUor 

for  the  conversion  or  loss  of  the  bailed  property 
by  another,  his  right  of  action  is  measured  by 
that  of  the  party  for  whose  benefit  he  sued." 

1%  173]  2.  Form  of  ActioaM.  By  Battor»">— 
(1)  Assnmpsit.  Assumpsit  will  lie  at  the  suit  of  the 
bailor  against  a  third  party  to  enforce  a  contract 
entered  into  by  such  third  party  with  the  bailee 
in  relation  to  the  subject  matter  of  the  bailment.*^ 
Upon  a  wrongful  pledge  or  transfer  by  the  bailee 
to  a  third  party  of  bailed  property  not  n^tiable 
and  its  sale  by  aneh  third  party,  he  is  liable  to 


whare  the  leaaor  took  poBsession  of 
th«  prop«rtr  after  the  payment  of 
an  inBtallment  which  had  been  In 
default,  the  measure  of  damaffea 
acralnat  the  lessor  was  the  amount  of 
rental  paid  subject  to  the  deduction 
for  the  use  of  the  chattel  for  the 
time  that  It  remained  in  the  posses- 
sion of  the  lessee). 

SB.  Herrles  T.  Bell,  220  Mass.  24S, 
107  NB  944;  Pratt  v.  Boston  Heel, 
etc.,  Co.,  184  Mass.  SOO. 

ee.  U.  S.  T.  Atlantic  Coast  Line  R. 
Co..  206  Fed.  190;  Handera  v.  Wil- 
liams, 4  Bxeh.  SS9,  344  (where  the 
court  said:  "No  proposition  can  be 
more  clear,  than  that  either  the  bailor 
or  the  bailee  of  a  chattel  may  main- 
tain an  action  in  respect  of  it  against 
a  wrongrdoer;  the  latter  by  virtue  of 
his  possession,  the  former  by  reason 
of  his  property"). 

[a]  Foasenlfm  of  a  bailee  la  ttUe 
as  against  a  wrongdoer.  Compton  v. 
Allward.  22  Uan.  l2.  1  DomLR  107, 
48  CanU  109.  19  WestLR  781. 

tb]  BaUor  waj  malataln  am  ao- 
ttOB  affalaat  a  tUrd  penea  for  lajary 
to  uroytf,  although  another  was 
the  joint  owner  of  the  property  with 
plaintiff  and  defendant  was  Ignorant, 
at  the  time  of  the  injury,  of  plaln- 
tlfTs  Interest.  Moomey  v.  Peak,  67 
Mich.  259,  23  NW  804. 

[c]  BetttemeBt  between  baUor  aad 
bailee  of  a  olalm  for  damages  for  an 
injury  to  the  property  by  a  third 
person  does  not  bar  a  suit  by  the 
bailor  against  the  third  person,  nor 
render  void  an  agreement  that  the 
bailee  may  bring  such  an  action  In 
the  bailor's  name  but  at  his  own  risk. 
Rlndge  v.  Coleralne,  11  Gray  (Mass.) 
157. 

•T.  U.  B.— Knight  V.  Davis  Car- 
riage Co.,  71  Fed.  ««2.  18  CCA 
297. 

He.--Little  v.  Fosaett  84  Me.  544, 
56  AmD  C71. 

Mass. — ^Harrington  v.  King,  121 
Mass.  269. 

_  N.  H.— Elklns  V.  Boston,  etc,  R. 
Co.,  19  N,  H.  887,  61  AmD  184:  Ches- 
ley  V.  St.  aalr,  1  N.  H.  189. 

N,  J. — New  Jersey  Cent.  R,  Co.  v. 
Bayway  ReDning  Co.,  81  N.  J.  L.  4B6. 
459.  79  A  292,  AnnCaBl»12D  77  and 
note  [clt  (Tyc], 

„N.  T. — Faulkner  v.  Brown,  18 
Wend.  88. 

Eng. — Eastern  Constr.  Co.  v.  Na- 
tional Trust  Co.,  [1914]  A.  C.  197; 
Nlcolls  V.  Baatard,  2  C.  "M.  *  R.  059. 
160  Reprint  279.  ' 

Man. — Compton  v.  Allward,  22  Man. 

IJ-es'tL^^Sf  "  » 

88.  U.  8.— Knight  v.  Davla  Car- 
rtage  Co..  71  Fed.  662,  is  (XJA  287. 


T, 


IfasB. — Johnson 

Mass.  80. 

Miss. — ^Baggett  t.  McCermack.  78 
Miss.  662^  S  89,  65  AmSR  664. 

N.  H. — 'Woodman  v.  Nottingham,  49 
N.  H.  887.  8  AmR  626. 

N.  T. — Oreen  r.  Clarke,  12  N.  T. 
348:  Leoncini  v.  Post.  18  NTS  826. 

Man. — Compton  v.  Allward,  22  BCan. 
S2,  1  DomLR  107,  4S  OtnU  109.  19 
WestLR  t88. 

See  generally  Jndgnents  [IS  Cyo 
11921. 

[a]  PmuBt  to  the  baUee  of  fan 
daawgea  for  aa  lajur  to  the  subject 
of  the  bailment  bara  an  action  by  the 
bailor,  although  such  payment  was 
not  compelled  by  Judicial  proceedings. 
Masterson  v.  International,  etc..  R. 
Co..  (Tex.  Civ.  A.)  56  SW  677. 

8t.  U.  S.  Atlantic  Coast  Une 
R.  Co.,  206  Fed.  190. 

90.   Bight  Of  aeltoa  see  supra  || 

106-110. 

si.  New  Jersey  Steam  Nav.  Co.  v. 
Boston  Merchants'  Bank,  6  How.  (U. 
S.)  844.  12  !>.  ed.  466;  Taintor  v. 
Prendergaat,  8  Hill  (N.  T.)  72,  88 
AmD  618;  Beebee  v.  Robert,  12  Wend. 
(N.  T.)  418.  27  AmD  132;  Sanderson 
v.  Lamberton,  6  Blnn.  (Pa.)  129. 

■Bfotoemeat  by  third  penoa  of 
eoatract  made  for  bis  boaoM  resMV 
aUj  see  Contracts  [9  Cyc  S72j7 

«B.  Kaminski  v.  Shefer.  4i  App. 
Dlv.  170.  61  NTS  771. 

88.  Kaminski  v.  Schefer,  46  App. 
Dlv.  170,  61  NTS  771. 

84.  Thacher  v.  Pray,  118  Mass. 
291,  18  AmR  480;  Lime  Rock  Bank 
v.  Plimpton,  17  Pick.  (Mass.)  159.  28 
AmD  286;  Thome  v.  Wilmington 
First  Nat  Bank,  87  Oh.  St.  2641  001- 
ver  V.  Blgelow,  48  Vt  249;  Foster 
v.  Oreen,  f  H.  A  N.  881. 

•8.  Conn. — ^Palmer  v.  Ul^o,  80 
Conn.  868.  88  A  889,  126  AjnSR  ]2I. 
15  LRANS  428.  12  AnnC^s  691. 

Ky. — Hawkins  v.  Phythian,  8  B. 
Mon.  616;  Lexington,  etc.,  R.  Co.  v. 
Ktdd,  7  Dana  24^. 

N.  H.— Howard  v.  Farr,  IS  N.  H. 
467. 

N.  J. — New  Tork,  etc..  R  Co.  v. 
New  Jersey  Electric  R.  Co..  60  N,  J. 
L.  838.  88  A  828  (aft  61  N.  3.  U  ^87, 
41  A  1116,  48  LRA  849]. 

N.  T.— Balrd  V.  Daly,  67  N.  T.  286, 
15  AmR  488. 

N.  C— White  V.  QrllBn.  49  N.  C. 
139. 

Eng. — Mears  v.  London,  etc,  R.  Co., 
11  C.  B.  N.  8.  850,  108  ECL  860,  142 
Reprint  1029. 

"It  is  fully  esUblished.  that  in  the 
case  of  a  bailment  not  for  reward, 
either  the  bailor  or  the  bailee  may 
bring  an  action  for  an  Injury  to  the 
thing  balled;  but  In  the  case  of  a 


the  bailor,  in  an  action  for  money  had  and  reenved, 
for  the  proceeds,*'  and,  in  the  ease  of  n^otiaUe 
securities,  for  the  proceeds  less  the  amoiint  ad- 
vanced to  the  bailee  before  notice  of  the  bailor's 
rights."  An  action  for  money  had  and  reeeind, 
however,  cannot  be  maintained  by  the  bailor  against 
a  third  person  who  has  received  from  the  bailee,  in 

gayment  of  a  debt  of  his  own,  the  proeeedb  of 
ailed  property  sold  by  the  bailee  in  violation  of 
his  trust.'* 

[S  174]  (8)  Oase.  Where  any  permanent  in- 
jury is  done  to  the  chattel,  the  bailor  may  maia- 
tain  an  action  of  case  against  a  third  person  for  tn 
injury  to  the  reversioiiary  interest;*"  and,  where 
the  bailor  may,  at  his  option,  terminate  the  bailee's 
possession,  he  may  recover  the  entire  amonnt  of 
damages  to  the  property.** 

[S  1751  (3)  Trespass,  Trover,  Beptorin.  I>ettMM. 
During  the  existence  of  tiie  bailment  the  bailor  can- 
not maintain  against  a  third  person  an  action  of 
trespass,*^  because  he  has  neither  the  actual  nor 
the  constructive  possession  of  the  bailed  artide;** 

Holyoke.    106  hiring,  the  owner  cannot  brine  trortr. 

because  he  has  temporarily  parted 
with  the  possession.  It  seems  to 
however,  to  be  clear  that,  though  the 
owner  cannot  bring  an  action  when 
there  has  been  no  permanent  Injnrj- 
to  the  chattel.  It  has  never  be« 
doubted  that,  where  there  ts  a  per- 
manent injury,  the  owner  may  main- 
tain an  action  against  the  persoB 
whose  wrongful  act  has  caused  that 
injury."  Per  Williams,  J..  In  Mears 
V.  London,  etc,  R.  Co.,  11  C.  BL  N-  8- 
850,  864,  103  ECL  860,  142  Reprint 
1029. 

Aotioa  OB  the  ease  geBanlljr  see 

Case,  Action  on  [6  Cyc  6811. 

Se.  Atlantic  Coast  Line  R.  Co.  v. 
Baker,  118  Ga.  809,  45  SE  07S. 

ST.    Ala.~Walker  v.  Wilkinson.  85 
Ala.  726.  76  AmD  816. 
Cal.— Trisconr  v.  Orr.  49  Cel.  til 
Mass.— Muggridge   t.    Bveletb,  t 
Mete  288. 
N.  H.— Wilson  V.  Martin.  40  N.  R 

*St.  J.— New  Tork,  etc-  R.  Go.  t. 
New  Jersey  Electric  R.  Co_  80  N.  J. 
L.  838,  38  A  828  [aff  61  M.  J.  L.  18T, 
41  A  1116.  48  LRA  849]. 

Vt— Swift  T.  MoaelMT,  18  Vt.  2*8. 
38  AmD  187;  Soper  v.  Somner,  S  TL 
274. 

[a]  A  bailor  wlio  has  a  cflckt  to 
tamlaate  the  h ailment  bwt  does  eot 
•aemlse  seek  right  cannot  maintain 
trespaas  against  a  third  party.  Bttpa 
V.  Sumner,  6  Vt.  274. 

88.  Marshall  v.  DavlB,  1  Wend. 
(N.  Y.)  100,  19  AmD  463;  Soper  v. 
Sumner,  6  Vt.  274.  See  cmeimUr 
Trespass  [88  Cyc  1081]. 

"But  if.  at  the  time  of  e  Xr^mpnv 
to  personal  or  movable  property,  any 
other  person  than  the  owner  not  onlr 
was  in  the  actual  possession  of  it. 
but  was,  by  eontmot  (as  In  a  ease 
of  hiring),  entitled  to  the  poesession 
of  it  as  against  the  owner  himself, 
the  latter  eould  not  maintain  an  ac- 
tion of  trespass,  but  conld  sustain 
only  a  special  action  on  the  case  for 
consequential  damages  to  his  rever^ 
slonary  right:  first,  because  trespass 
is  a  forcible  intrusion  on  posseesIaD: 
and,  secondly,  beoause  the  perami 
rightfully  in  possession,  and  entitled 
to  that  possession  for  his  own  bene- 
fit, had  an  ekoluslve  right  to  sue  for 
the  injury  done  to  his  own  immediate 
and  exclusive  interest.  And  neltber 
any  adjudged  case  nor  elementary 
book,  has.  so  far  as  we  know  or  be> 
lieve,  made  any  distinction,  in  thia 
respect,  between  the  action  of  tres- 
pass and  trover.  They  all  seem  to 
require,  as  Indlspensabls  to  the  main- 
tenance of  trover  as  well  aa  trw 
that  tiie  plalaUff  shall  have 


For  latsr  essss,  Oevelepmsnta  and  elUMfes  In  the  law  see  onmulaUve  Annotations,  same  UUe,  page  and  note  BvaAer. 
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of  trover,**  beoanse  he  hu  -  nedtlw  tai  aetnal 
povBeBBion  nor  the  right  of  poBtegaion;^  of  le- 
plevin,*  beeaaae  he  has  not  an  immediate  right 
of  poBsesnon;*  or  of  detinue.*  Where,  however, 
the  bulment  ie  grataitoua,"  or  is  otherwise  ter- 
minable by  the  bailor  at  will,'  or  has  been  detei^ 
mined  by  some  unauthorized  aet  on  the  part  of  a 
bailee,  sneh  as  an  unauthorized  sale  or  pledge  of 
the  bailed'  article,^  the  bailor  may  treat  the  bail- 


ment as  ended  and  maintain '  ttovet,* 
detinue,^"  or  rndevin.^^ 

176]  b.  By  BaUM  (1)  Oase.  In  the  event 
of  an  injury  oaosed  by  a  stranger  to  the  bailed 
property,  case  is  a  proper  remedy  to  be  pursued 
against  such  person  by  the  bailee.** 

177]  (2)  Txwpaas.  Trover,  RepleTis,  Detinue. 
Where  the  bailee  has  been  dispossessed  of  the  prop- 
erty by  a  8tranger,hemay  maintain  trespass,"  trover,*" 


either  In  the  actual  or  the  constructive 
pOBMflfllon,  when  the  wronitful  act 
vafl  done."  Lexington,  etc.,  R.  Co.  v. 
KIdd.  7  Dana  (Ky.)  24K,  247. 

•e.  Cal.— Trlacony  v.  Orr,  49  Cal. 
612. 

N.  J. — ^New  Tork.  etc.,  R.  Co.  v. 
New  Jersey  Electric  R.  Co.,  60  N,  J. 
L.  SS8,  X8  A  828  [afE  81  N.  J.  L-  287, 
41  A  Ills,  48  LRA  849]. 

N.  C— Andrews  v.  Shaw.  15  N.  C. 
7&. 

Tann. — Caldwell  v.  Cowan,  9  Ters- 
282. 

vt.— Swift  T.  UoBtn^r,  10  vt  SOS, 

ta  AmD  1S7. 

Sng. — Gordon  r.  Barptir,  7  T.  R.  S, 
111  Reprint  828. 

1.  Gordon  T.  -Harper,  7  T.  R.  9, 
101  Reprint  828,  See  generally 
Trorar  and  Conversion  (88  Cyo  2Q44 
et  seq]. 

"The  only  question  Is  whether 
trover  will  He  where  the  plaintiff  had 
neither  the  actual  poBsesalon  of  the 
ffoods  taken  at  the  time,  nor  the  right 
of  possession.  The  common  form  of 
pleading  In  such  an  action  Is  decisive 
against  him;  for  he  declares  that 
being  possesaed.  Ac.  he  lost  the 
Koods;  he  is  therefore  bound  to  shew 
either  an  actual  or  virtual  posses- 
sion. If  he  had  a  richt  to  the  pos- 
Bcsslon,  It  Is  Implied  or  law."  Oor- 
don  V.  Harper,  7  T.  B.  f,  M,  101 
Reprint  828. 

5L  Me. — Wyman  v.  'Dorr,  S  He. 

Masa. — Collins  v.  Evans,  16  Pick, 
ftS:  Wheeler  v.  Train,  8  Pick.  265. 

Hlch.— Hunt  V.  Strew.  88  Mich.  SS. 
Compare  Warren  v.  autches,  71  Mich. 
407,  39  NW  476  (holding  that  a  lea- 
eor  of  printing  presses  and  the  good 
will  of  a  newspaper  business,  the 
lease  providing  that  the  lessee  should 
liave  the  use  of  them  for  five  years, 
should  keep  the  presses  In  good  re- 
pair, and  should  return  them  In  as 
gooa  condition  as  he  found  them,  etc., 
zni^ht  maintain  replevin  during  the 
term  of  the  lease  against  a  creditor 
of  the  lessee,  who  had  levied  upon 
and  taken  possession  of  the  prop- 
erty). 

N.  J.— New  Tork,  etc.,  R.  Co.  V. 
New  Jersey  Eneetrlc  R,  Co.,  fiO  N.  J. 
r..  888.  38  A  828  [aff  61  N.  J.  U  287i 
41  A  1116,  48  LRA  849]. 

N.  T.~Marshall  v.  Davis,  1  Wend. 
109,  19  AmD  463. 

8.  Wyman  v.  Dorr,  S  He.  188,  Sm 
Kenerally  Replevin  [SI  Cyo  1S8G  et 

^  Sims  V.  Boynton,  8S  Ala.  868, 
70  AmD  640. 

5.  Ala.— Walker  v.  Wilkinson.  8& 
Ala.   726,  7e  AmD  316. 

N.  H. — Elklns  v.  Boston,  etc.,  R. 
Co..  19  N.  H.  337,  61  AmD  184;  Drake 
V.  Redlngton,  9  N.  H.  243. 

N.  T. — Orser  v.  Storms,  9  Cow. 
687,  IS  AmD  648;  Thorp  v.  Burling, 
11  Johns.  S86. 

N.  C— White  V.  Griffln,  49  1?.  C. 
139.      -  .  ™ 

Vt. — Soper  v.  Sumner,  6  Vt.  274. 

Eng. — Meara  v.  London,  etc.,  R  Co., 
11  C.  B.  N.  8.  860,  103  BCL  S60.  142 
Reprint  1029;  NlcoUs  v.  BasUrd,  S 
C.  M.  &  R.  669,  150  Reprint  279. 

ta]  B«Me»  Of  ral««— "The  abso- 
lute owner  of  a  chattel  who  Is  enti- 
tled to  the  possession  Is  In  contem- 
plation of  law.  considered  as  actually 
possessed.  Hence  the  owner  who 
has  gratuitously  permitted  another 
to  use  a  chattel,  has  been  allowed  to 


rpoover  In  trespass  for  an  Injury 
done  to  It  while  tt  is  ho  used."  Soper 
V.  .'iuniiier.  r>  Vt,  27t,  277. 

6.  Howard  v,  Farr,  IS  N.  H.  457; 
T)ritke  v.  liediiiKtoii.  9  N.  H.  243; 
Cohen  V.  Koster.  60  Misc.  65,  111  NTS 
073:  White  V.  GriHln.  49  N.  C.  189; 
"Wilder  V.  Staftord,  30  Vt.  399  (re- 
plevin). 

7.  Cal.— Shafer  v.  Lacy,  121  Cal. 
574,  54  P  72, 

N.  H.— Elkins  v.  Boston,  etc.,  R. 
Co.,  19  N.  H.  337,  51  AmD  184;  Sar- 
mvDt  V.  Glle,  8  N.  H.  386;  Sanborn  v. 
Chilian,  6  N.  H.  14,  28  AmD  70S. 

8.  C. — Oarke  v.i  Fooier,  27  S.  C 
I..  4S4. 

Tt.— -Swift  V.  Hoselay,  10  Vt.  808, 
S3  AmD  197. 

Eng. — Cooper  V.  Willoraatt.  I  C.  B. 
672,  50  ECL  672,  135  Eeprint  706; 
Marner  v.  Banks,  17  li.  T,  Rep.  N.  8. 
147. 

8.  Ala. — Ahhercroinbie  v.  Bradford, 
16  Ala.  &60. 

Maff. — li.  A.  Prentice  Co.  V.  Page, 
164  Mass.  276.  41  NE  27>. 

N.  H.— Sargent  v.  Glle,  8  N.  H.  325. 

Pa, — -Gallaher  v.  Cohen,  1  Browne 
43;  North  v.  Barr,  17  WklyNC  426; 

434. 

Vt.— Thrall  v.  Lathrop,  SO  Vt  807, 
73  AmD  306;  Swift  v.  HOMley,  10 
Vt.  208,  33  AmD  197. 

Eng.— Locw^W  ^.    Haehln,  S 
Stark.  311,  8165/413. 
^_Ont.— Mason  v.  Blcklc^  S  Ont.  A. 
291. 

But  see  Caldwell  v.  Cowan,  9  Terg. 
(Tenn.)  SCS  (Where  trover  is  said  not 
to  be  maintainable  against  a  third 
party,  either  before  or  after  the  ter- 
mination of  the  bailment.  In  a  case 
where  an  officer  levies  on  and  sells 
the  properly  on  an  execution  against 
the  bailee  before  the  term  of  the 
hiring  has  expired). 

[a]  A  U«n  by  the  bailee  for  stor- 
age will  not  deprive  the  bailor  of  the 
riKht  to  maintain  trover  against  a 
third  party  for  conversion  of  the 
troods.  Longfellow  v.  Lewis,  16  P. 
Oas.  No.  8.487.  2  Hask.  256. 

9.  Me. — Sibley  v.  Brown,  16  He. 
1S5. 

Mass, — Stanley  v.  Gaylord.  1  Gush. 
536,  48  AmD  643.  Bee  Flanders  v. 
Cross,  10  Cush.  614;  WaJeot  v.  Pom- 
eroy,  2  Pick.  121. 

Mo. — Hoore  v.  Slmnis,  47  Mo.  A. 
182. 

N.  T.— Ely  V.  Ehle.  3  N.  T.  606; 
Orser  v.  Storms,  9  Cow.  687,  18  AmD 
543. 

Vt,— Swift  V.  Moaeley,  10  Vt  i08, 
33  AmD  197. 

Wis.— Enos  TviCM*^  tS  Wis.  236, 
10  NW  377.  ■  ; 

10.  Rims  V.  Boynton,  82  Ala.  863, 
70  AmD  540. 

11.  Ind. — Lucas  v.  Rader,  29  Ind. 
A.  287,  64  NE  4SS, 

Me.— Small  v.  Hutchina,  19  Me.  265. 

Mass. — Bemls  V.  De  Land.  177 
Mass.  182,  68  HE  884. 

Mich. — DunUp  V.  Oloason,  18  Uleh. 
158,  93  AmD  231. 

N.  H.— Partridge  T.  FhUbrlok,  60 
N.  H.  566. 

N.  T.— Ey  V.  Ehle,  8  N.  T.  606. 

Pa. — Collins  V.  Bellefonte  Cent.  R. 
Co.,  171  Pa.  243.  33  A  331;  Bamett  v. 
Fein,  41  P:i.  Super.  433;  Helsmann  V. 
U;Mik.       Woo.lw.  10!t, 

OnL — Nordheinier  v.  Robinson,  2 
Ont.  A.  8M. 


[h1    Hay  sne  vendee  of  bailee  In 

l-eplevjn.  Emer-fOn  v.  Ki.-.k,  6  Me.  200, 
19  Aml>  206. 

[b]  Statutory  snbstltnto  for  re- 
plevin.— A  bailee  may  avail  himself 

of  any  statutory  remedy  In  substl- 
tulion  for  replevin.  Knight  V.  Davis 
Carriage  Co.,  71  Fed.  662,  18  CCA 
287. 

[c]  Where  the  act  Of  the  third 
Ijerson  was  not  tortloos  the  bailor 

tihould  count  on  the  detention  and  not 
on  the  taking  of  the  property.  Smith 

V.  Clark,  21  Wend.  (N.  yT)  88,  84 
AmD  213. 

19.  SIgbt  of  action  see  supra  S  111. 

la.  U.  8^;— Chicago  V.  Pennsylvania 
Co..  119  Fed.  497,  57  CCA  609. 

Fla. — Atlantic  Coast  Line  R.  Co.  V. 
Partridge,  58  Fla.  153,  5t  S  634. 

111.— Walsh  V.  U.  S.  Tent,  etc,  Co., 
153  III.  A.  229. 

Iowa. — Allen  v.  ISarrett,  100  Iowa 
16,  69  NW  272. 

Me. — Moran  v.  Portland  Steam 
Packet  Co-,  35  Me.  55. 

Mass.^ — Bowen  v.  New  York  CenL, 
-■tc,  K.  Co.,  202  Mass.  263,  S8  NE  781: 
Hiewi^ter  v.  Warner,  136  Mass.  67,  49 
Anilt  G;  FI7111  v.  Western  R,  Corp., 
112  Mass.  524,  17  AmR  188. 

Minn.— Chamberlain  v.  West.  87 
Minn.  51,  33  NW  114. 

Nebr. — Union  Pac.  R.  Co.  V.  Heyer, 
76  Nebr.  649,  107  NW  7»S,  14  AnnCaa 
684' and  note, 

Nl  T.— Oreen  Clarke,  12  H.  T. 
343;  Colvln  v.  Fargo,  47  Misc.  64S, 
648.  94  NTS  877  [clt  Cyo]. 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  361,  366,  69  SE  666,  AnnCaa 
1912B  971  [cit  Cyc], 

Tex. — Maslerson  v.  Tnter  national, 
etc.,  R.  Co..  (Civ.  A.)  ST,  SW  577. 

14.  U.  S.— U.  S.  V.  Atlantic  Coast 
Line  R.  Co..  206  Fed.  190;  National 
Huroty  Co.  v.  U.  S.,  129  Fed.  70,  68 
CCA  512. 

Ala.— Cox  V,  Easley,  11  Ala.  868; 
Hare  v.  Fuller,  7  Ala.  717. 

III.— Hollenback  v.  Todd,  19  HI.  A. 
i52. 

Me.— Little  v.  Foflsett,  34  Me.  546, 
56  AmD  671, 

N.  Y, — Hendricks  v.  Decker,  35 
Barb.  29S:  Bass  v.  Pierce,  16  Barb. 
595;  Butts  v.  Collins,  13  Wend.  139; 
Orser  v.  Storms,  9  Cow,  687,  18  AmD 
543  and  note;  Barker  v.  HUler,  8 
Johns.  196. 

S.  C— .Jones  T.  UoNell,  18  S.  a  U 
466, 

Vt.— ThayOT  V.  Hutchinson,  IS  VL 
504.  37  AmD  607;  Hart  v.  Hyde,  S 

VI.  328;  Burdict  v.  Murray,  3  Vt.  802. 
21  AmD  588. 

16.   U.  S.— National  Suroty  Co. 
U.  S..  129  Fed.  70,  CS  CCA  612. 

Cal.— BoOA  T.  Lm^  108  CaL  688,  86 
P  936.  ,  .  — »  ' 

452, 

Mass. — Herries  v.  Bell,  107  NE  944; 
U;irrington  v.  KiiiR,  121  Mass.  269; 
Shaw  v,  Kaler,  lOfi  Mass.  448;  Adams 
v.  O'Connor.  100  Mass.  515,  1  AmR 
137;  Eaton  v.  Lynde,  15  Mass.  243. 

N.  H.— Bradley  v.  SpofCord,  23  N. 
H.  444l55  AmD  205;  Hyde  v.  Noble, 
13  K.  H.  494,  38  AmD  508;  Poole  v. 
'Symonds.  1  N.  H.  289,  8  AmD  71. 

N.  T, — Bowen  v.  Fenner,  40  Barb. 
,  S83;  Hendricks  v.  Decker,  36  Barb. 
298:  Neff  v.  Thompson,  8  Barb.  213; 
Leoncini  v.  Post,  13  NTS  825;  Faulk- 
ner v.  Brown,  13  Wend.  63;  Duncan 
r.  Spesr,  11  Wetid.  54;  Dilienback  t. 
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[§§  177-1&4 


detinae/*  or  rei^evm.^*^ 

178]  3.  OoDditloiui  PreoedMit.  Where  an  ar- 
ticle has  illegally  been  pawned  by  the  bailee,  it 
is  not  necessary  for  the  bailor  to  tender  the  amount 
for  which  it  was  pawned  before  suing  the  pawnee.^' 

179]  4.  Def«iiMA.i»  Where  a  bailee  snes 
for  the  benefit  of  the  bailor  for  the  conversion  or 
loss  of  the  bailed  property  by  another,  the  action 
is  open  to  any  defense  which  m^t  be  made  against 
the  Wlor.'o  A  third  person  who  has  received  prop- 
erty from  the  custodians  of  an  insane  bailee^  under 
an  agreement  to  keep  it  for  snch  person,  may  set 
up  any  defense  that  the  bailee  might  make.**  In 
an  aeuon  by  the  baitor  against  third  .party  to 
whom  the  bailee  has  wrongfdty  'transferred  the 
property,  it  is  viot  a  good  defen^  that  the  expenses 
of  the  suit  are  being  paid  by  ihe  bailee.*' 

Hei^igcnca  <rf  iHdlM;  In  a  suit  a^^ainst  a  third 
party  by  the  bailor  for  injury  to  the  property 
bailed,  negl^rence  of  the  Imitee  is  no  d^ense;*" 
but  the  contributory  negligence  of  the  bailee  or  of 
his  employees  constitutes  a  good!  def mse  to  an 
action  by  the  bailee."*  ! 

[i  180]  5.  Parties..  The  bailor  is  not  a  neee»- 
saiy  party  to  an  action .  by  the  bailee  against  a 
third  party  for  injury  to  the  subject  matter  of 
the  bailment.'"   And  the  bailee  and  a  third*  ^arty 


Jerome,  7  Cow.  294;  Barker  v.  Miller. 
<  Johns.  195. 

N.  C— Hopper  v.  Miller,  7«  N.  C. 
♦02  (substitute  for  trover). 

Pa. — McCrossan  v.  Relllr,  SS  Pa. 
Super.  628. 

Eng. — Eastern  Constr.  Co.  v.  Ha- 
tlonaT  Trust  Co.,  119141  A.  C.  197: 
Burton  v.  Hushes.  2  BlnK.  173,  9 
ECL  633,  ISO  Reprint  272;  Armory  v. 
Delamtrle,  Sir.  SOB.  93  Reprint  Mi,  1 
Bmlth  Lead  Caa.  631;  Sutton  v.  Buck. 
2  Taunt.  302,  127  Reprint  1094. 

[a]  BaMOBB  of  rnla,^ — (1)  Tbrn 
bailee  Is  allowed  to  maintain  trover 
against  every  one  except  the  bailor, 
upon  the  theory  that  as  against  every 
one  but  the  owner  his  possessory 
Interest  Is  equivalent  to  actual  own- 
ership. Warren  v.  Finn.  84  N.  J.  Li. 
206.  86  A  530.  (2>  "The  reason  why 
the  bailee  Is  entitled  to  recover  full 
damages  against  one  who  converts 
the  property  balled  is  that  he  is 
bound  to  restore  the  property  to  the 
general  owner  or  stand  responsible  to 
him  for  the  full  value."  V.  6.  v. 
Atlantic  Coast  Line  R.  Co.,  206  Fed. 
190,  202.  (3)  "The  right  of  action 
against  the  trespasser,  or  one  who 
converts  the  property,  was  given  the 
bailee  by  the  ancient  common  law 
beoauae  ne  was  answerable  over  to 
the  owner,  and  for  the  further  rea- 
son that.  In  possessory  actions  for 
the  recovery  of  chattels,  the  owner, 
act  having,  during  the  continuance 
of  the  bailment,  a  right  to  the  pos- 
aesslon,  could  not  sue  for  their  con- 
version." U.  S.  V.  Atlantic  Coast 
Line  R.  Co..  supra. 
_ie.  Noles  V.  Marable,  60  Ala.  366; 
Bryan  v.  Smith,  22  Ala.  534;  Traylor 
V.  Marshall.  11  Ala.  458;  Kttchell  v. 
Vanadar,  1  Blaclif.  (Ind.)  S5C,  12 
AmD  249;  Boyle  t.  Townes,  9  I<elch 
(36  Va.)  158.  * 

17.  III. — Walsh  V.  U.  S.  Tent,  eta, 
Co.,  153  111.  A.  229. 

Ind. — Lucas  v.  Rader,  29  Ind.  A, 
287,  64  NB  488. 

Mich.— West  Michigan  Sav.  Bank 
V.  Howard,  52  Mich.  423,  18  NW  199. 

Mo. — Fallen  v.  Bogy,  78  Mo.  A. 
88:  Sowden  v.  Kessler,  76  Mo.  A.  581. 

N.  T.— Alt  V.  Weidenberg,  19  N.  Y. 
Super.  176. 

N.  C— Scott  V.  BlHott,  61  N.  C  104. 

N.  D.— Smith  V.  WUloughby,  S4  N. 
D.  1.  128  NW  7. 

Pa.— Head  v.  Ellday.  2  Watts  110. 

Contra  Waterman  v.  Robinson,  6 


Mass.  .308  fheMlng  that,  where  the 
messeitger  of  the  commissioners  of 
a  b&Tlltrupt  had  delivered  goods  of 
:  the  bankrupt  to  a  stranger,  taking 
I  his  obligation  to  keep  them  safely 
and  to  redeliver  them  on  demand,  tlM 
bailee  could  not  maintain  replevin 
against  one  who  had  taken  them, 
property,  either  general  or  special, 
being  required  to  be  shown  In  re- 
plevin, although  possession  is  auf- 
flcient  to  maintain  trover). 

18.  Oallaher  v.  Cohen,  1  Brown* 
(Pa.)  43.    See  supra  |  121. 

1*.  Appamt  ttOe  la  baUM  aa  da- 
fuue  agidnst  bailor  see  supra  S  109. 

Tomer  reoorery  by  bailor  or  raUee 
see  supra  |  172, 

80.  U.  S.  V.  Atlantic  Coast  Line  R. 
Co..  209  Fed.  190. 

SI.  Peters  v.  Peters,  3  Misc.  264, 
22  NTS  764. 

Sa.  O'Herron  -v.  Qray,  168  Mass. 
578.  47  NB  429.  40  LRA  498,  80  AmSR 
411. 

88.  Kellar  v.  Shlppee,  46  111.  A. 
877;  Spelman  v.  Delano,  177  Mo.  A. 
28,  43,  163  SW  300. 

"The  weight  of  authority  seems  to 
be  clearly  in  favor  of  the  rule  that 
In  a  case  where  the  circumstances 
show  that  the  relation  between  the 
owner  of  the  proiMrty  and  the  one 
in  possession  of  it  at  the  time  of  its 
destruction  is  simply  that  of  bailor 
and  bailee,  and  does  not  Involve  any 
element  ox  partnership,  principal  and 
agent,  or  master  and  servant,  exist- 
ing between  them,  then  the  contribu- 
tory negligence  of  the  bailee  is  not 
imputable  to  the  bailor.  In  an  ac- 
tion by  the  bailor  against  a  third 
party  for  negligently  destroying  the 
bailor's  property."  Spelman  v. 
I>elano,  supra, 

94.  Bowen  v.  New  York  Cent.,  etc., 
R.  Co.,  2«2  Mass.  283,  88  KE  781. 

as.  Chicago.  V.  Pennsylvania  Co.. 
119  Fed.  ^7,  57  CCA  509. 

86.  Hackney  v.  Perry,  152  Ala.  626, 
44  S  1029. 

87.  MI«ner  v.  Fraxler.  40  Mich.  592, 
29  AmR  662  (holding  that  an  allega- 
tion that  a  carriage  Injured  was  then 
and  there  ]aw,fully  used  and  driVisn 
by  plalntift  wks  sufficient  In  the  ab- 
sence of  a  demurrer). 

88.  Hatowakl  v.  Cassriet.  1K8  HI. 
A.  289;  Pugh  V.  Calloway,  10  Oh.  St. 
488. 

[a]  »ssord  of  aeqalMal  ef  defsBd- 
ut  om  iBdietBWBt  for  lUMsy  is  not 


may  not  be  sued  iointly  by  the  bailor  for  distiaet 
torts  in  connection  with  the  property.** 

181]  6.  Pleading.  In  aa  action  by  a  baDee 
against  a  third  party  for  injuries  sustained  to  tk 
bailed  article,  the  complaint,  declaration,  or  petition 
must  sufficiently  show  the  connection  of  the  baSee 
with  an  article  of  which  he  is  not  the  owner.** 

182]  7.  Erldmoa.  Where  the  bailor  sues  a 
thii^  person  to  recover  ]m^>erty  handed  to  him  by 
the  bailee,  proof  that  would  anUioiiEe  a  xeeoTCiy 
against  the  bailee  is  generally  snSBcient.'*  When 
the  bailee  sues  a  thira  party  for  damages  to  the 
subject  matter  of  the  bailment,  caused  by  defead- 
ant's  negligence,  the  amount  paid  by  |daintiif  to 
repair  the  injury  is  admissible.** 

183]  8.  QiMtloiis  f»r  Jvy>  In  an  action  by 
a  bailor  against  a  third  pmon  to  reeorer  property 
pledged  to  defendant  by  the  bailee,  where  the  ques- 
tion of  the  bailee's  power  to  sell  is  at  issue,  if 
the  evid«ice  will  support  either  of  two  inferences, 
that  a  power  of  sale  was  authorised,  or  tiiat  it  was 
not,  it  is  for  the  jury  to  try  the  infermce,  not- 
withstanding the  fact  of  the  sale  is  undiluted.** 
[i  184]  9,  Duiagw.  Where  a  third  party  hai 
deprived  the  bailee  of  the  possession  of  the  prop 
er^,  or  injured  it,  the  bailee  may  recover  damages 
for  the  entire  loss  or  injury  to  the  property,**  sa\y 

CaanM, 


admissible.     Hatowski  -v. 
158  111.  A.  239. 

8».  Schoeaholts  v.  Tblrd  Ava.  B, 
Co..  14  Misc.  4S1,  38  NTS  15. 

SO.  Citroen  v.  Ada.m,  1  Eniv.  Sim. 
187,  5  NTS  669. 

81.  U.  S. — Knight  T.  Davis  Cai> 
rlage  Co.,  71  Fed,  662.  18  OCA.  287. 

Arls. — Hall  v.  Southern  Pu.  Ol, 
«  Aria.  878,  67  P  617- 

Conn. — (Gillette  v.  Ooodspeed.  « 
Conn.  883,  87  A  978;  White  v.  Webb. 

16  Com.  80S. 

ni. — Benjamin  T.  8trempl«w  IS  TO. 
486. 

Me. — Moran  v.  Portland  Steea 
Packet  Co.,  85  Me.  56;  Uttle  v.  FM- 
sett,  34  Me.  545,  66  AmD  671:  Llttle- 
fleld  V.  BIddeford,  29  Me.  510. 

Md. — American  Dist.  TeL  Co  t. 
Walker,  72  Md.  464,  20  A  1.  20  AmSR 
479. 

Mass. — Bowen  v.  New  York  Cent, 
etc.,  R.  Co.,  202  Bfass.  263.  88  KB  TSl; 
White  V.  Allen,  133  Hasa.  428;  Finn 
V.  Western  R.  Corp.,  112  Mass.  524. 

17  AmR  128;  Caswell  Howard.  1< 
Pick.  563. 

Mich. — ^Mlsner  t.  Fraxler,  40  IDch 
592.  29  AmR  562. 

Minn. — Chamberlain  v.  West.  37 
Minn.  64,  88  NW  114. 

Miss. — Bas^ett  V.  McCormack,  73 
Miss.  552^19  8  89,  6S  AmSR  554. 

N.  H. — Woodman  v.  Nottlncbam.  49 
N.  H.  387,  6  AmR  S2C. 

N.  C. — Ashevflle.  etc,  R,  Co.  v. 
Balrd,  164  N.  C  268,  266.  80  SK  4M 
[cit  Cyc]. 

Pa.— McCrossan  v.  Ralliy.  SS  Fa. 
Super.  828. 

S.  C— Godfrey  v.  POllinan  Co..  87 
B.  C.  861,  886,  69  SB  SSC.  AmCvi 
1912B  971  tclt  CrcJ. 

Tex.— WagRoner  v.  Snody,  98  Tex. 
512.  86  SW  1134  [rev  8«  Tex.  Civ.  A, 
614,  82  SW  355];  Masterson  v.  Inter- 
national, etc..  R.  Co.,  (Civ.  A.)  65  SW 
677. 

Man. — Com p ton  v.  Allward.  22  Man. 
92,  48  CanLJ  109;  19  WestLR  788. 

U)  WhHO  a  bailM  is  aatw^a  to 
«a*  an  arUola  for  a  naoUi  DBipiiii 

the  damages  recoverable  In  caae  oi 
an  injury  to  the  article  cannot  b* 
measured  by  any  crtterlon  ontside  tfa« 
strict  rlrht  to  use  the  artlcls,  »or 
can  they  be  measured  by  any  m- 
certain  beneflt  that  ml^t  aocroe  to 
him  by  the  use  of  the  article.  lOc- 
ner  v.  Frasler,  40  Mich.  692,  29  AmR 
662: 


For  later  oaass,  d«v«loyBMata  and  Aaafaa  In  the  law  see  cumulative  Annotatloni^f^k^e  ^jtlOi^^j^^e^^^ii^ 
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jeet  to  the  right  of  th6  bailor  to  interpose  by  suit 
for  his  own  protection,"  and  in  the  event  of  re- 
covery by  the  bailee  he  will  hold  the  amount  in 
ezcesB  of  the  injury  to  his  special  interest  in  trust 
for  the  bailor.*"  Where  ohattels  are  wrongfully 
taken  from  a  bailee^  but  are  afterward,  and  before 
Boit  by  such  bailee,  replevied  from  the  wrongdoer 
and  returned  to  the  possesBion  of  the  true  owners 
or  bailors,  sueh  bailee  in  a  suit  against  such  wrong- 
doer can  merely  recover  damages  based  upon  the 
injury  to  his  special  interest,  and  cannot  recover 
for  the  full  value  of  the  articles  taken  from  him.'^ 
"When  a  bailee  snes  for  the  benefit  of  the  bailor 
for  the  conversion  or  loss  of  the  bailed  prop- 
erty by  another,  the  extent  of  his  recovery  is 
measured  by  that  of  the  party  for  whose  braieflt 
be  sued."* 

.  [$  185]  0.  Acttons  by  Third  Persons— 1.  Bight 
and  Fwrm  of  Action.  A  third  person  who  is  the 
true  owner  of  the  goods  may  sue  the  bailw**  or 
the  bailee'^  severally  in  trover  for  theax  conver- 
sion, or  may  sue  them  both  jointly."  Where  the 
bailee  has  ooUeoted  damages  for  injury  to  prop- 
erty in  his  possession,  the  tme  owner  may,  by 
an  aetion  in  assumpsit,  recover  the  amount  so  col- 
lected.'* A  pnrehaser  of  the  goods  from  the  bailee 
has  no  cause  of  aetion  against  the  bailor  tat  fail- 
ure of  title,*"  but  may  sue  the  bailee  for  breach  of 
the  implied  warranty  of  title.*^ 

186]  2.  OoncQtloiiu  Precedant  >.  Bmind. 
1£  the  possession  of  a  bailee  is  wrongful  no  demand 


upon  him  is  necessary  as  a  condition  precedent 
to  an  action  of  detinue  against  him  by  a  third 
person;*'  but  if  his  possession  is  innocent,  as  where 
he  has  received  the  property  from  the  bailor  in 
good  faith  believing  him  to  be  the  owner,  a  de- 
mand by  the  thii^  party  is  necessary  in  order  to 
transform  the  possession  into  a  wrongful  one  uid 
to  enable  the  third  party  to  sue  in  detinue.*' 

187]  b.  Tandar.  Where  the  bailee  has  a  lien 
upon  the  property  for  his  chains,  a  tender  of  the 
amount  due  is  a  condition  precedent  before  an 
action  in  detinue  may  be  brought  against  him  by 
a  party  claiming  adversely  to  the  bailor.**  But 
the  true  owner  may  recover  from  a  bailee  stolen 
goods  without  p«nnent  or  tender  of  the  latter's 
cfaaq^  thereon;"  and  it  has  also  been  held  that 
the  owner  may  recover  without  tender  of  ehai^ 
where  the  goods  have  been  stored  by  a  conditional 
vendee  who  has  not  complied  with  his  contract  of 
purchase.** 

[(  188]  3.  Erldence.  In  an  action  by  the  ven- 
dee or  the  assignee  of  the  bailor  against  tiie  bailee 
for  eonrersion  by  delivery  of  the  property  to  the 
bailor  after,  the  fusignment,  eridenee  that  notice  of 
the  assignment  was  given  the  luilee  before  deliv- 
ery of  the  property  by  him  is  admissible;**^  but 
evidence  of  a  message  delivered  by  the  assi^ee  to 
a  third  party  before  the  delivery  and  eontainii^  no- 
tice of  the  assignment  is  not  admissible  in  the 
absence  of  evidence  that  snch  notice  was  comnmni- 
cated  to  the  bailee.** 


BAILOB.' 
BAILPIEOE.* 

[b]  aztl«lM  IMIM  tar  apMlM 
tlm*. — The  value  of  the  use  of  a 
balled  article  from  the  time  It  la 
taken  away  from  the  bailee  by  a 
third  party  to  the  end  of  the  time 
for  which  It  was  balled  may  be  re- 
covered from  the  tort-feasor.  Moore 
V.  Winter.  27  Mo.  380. 

[c)  WvoagfttI  taklBg-  hy  joint 
owa«rt—Tb9  whole  value  of  property 
delivered  to  the  bailee  by  a  Joint 
owner  who  was  rightfully  in  pos- 
■esBion  thereof  may  be  recovered 
where  such  property  was  wrongfully 
taken  away  by  the  other  Joint 
owner.  Rnssell  Allen,  13  N.  T. 
173. 

as.  Olllette  V.  Qoodspeed,  69  Conn. 
i<S.  37  A  973;  Bowen  v.  New  York 
Cent.,  etc..  R.  Co..  202  Mass.  263.  88 
NB  781:  Ashevllle.  etc-  R.  Co.  v. 
BaIrd,  164  N.  C  168.  2B6,  80  SB  406 
tcit  Cyc]. 

88.  Conn.— Wlilte  v.  Webb,  16 
Conn.  302. 

Ga. — Schley  v.  Lyon,  6  Oa.  680. 

III. — ^Benjamin  v.  Stremple,  18  III. 
466. 

Me. — Moran  v.  Portland  Steam 
Packet  Co.,  36  Ma.  66. 

Mass. — Rlndae  v.  Coleraine,  11 
Gray  IB 7. 

Mich. — HIsner  v.  Frazler,  40  Mich. 
592.  29  AmR  662. 

Minn. — Chamberlain  v.  West,  37 
Minn.  54,  88  NW  114. 

Miss. — Raggett  v.  McCormack,  78 
Miss.  552JL0  S  89.  56  AmSR  664. 

N.  H.— Woodman  v.  Nottingham,  49 
N.  H.  387,  6  AmR  626.  . 
„  N.  T. — Mechanlca',  etc..  Bank  v. 
ParmersV  etc.  Nat.  Bank.  W  K.  T.  40; 
Alt  V.  Weldenberg,  19  N.  Y.  Super. 
176;  Ruaaell  v.  Butterfleld,  21  Wend. 
300. 

.  N.  C. — ^AshevlUe,   etc.,   R,   Co.  v. 
Baird,  164       C.  263,  266,  80  406 
[clt  Cyc], 
Eng.— ^iSastern  Constr.  Co.  v.  Na- 

16  C.  J.-74] 


BAIT.'  To  attack  with  violence;  to  harass  by 
the  help  of  others.* 


tlonal  Trust  Co.,   [1914]  A.  C.  197. 

Man. — Compton  v.  Allward,  22  Man. 
92.  1  DomLR  107.  48  CanLJ  109,  19 
WestLR  783. 

[a]  Beaaon  of  ml*. — "It  would  be 
against  all  notions  of  Justice  that  the 
bailee  who  recovers  the  full  value  of 
the  goods  wrongfully  taken  out  of 
his  possession  should  be  able  to  re- 
tain it  for  himself.  The  goods  were 
not  his.  they  belonged  to  the  bailor. 
The  money  recovered  under  the  Judg- 
ment represents  and  Is  substituted 
for  the  goods  themselves.  To  allow 
the  bailee  to  keep  for  himself  would 
be  to  compensate  him  in  damages  for 
a  lose  he  has  never  euffered;  and 
accordingly  It  was  decided  In  Turner 
V.  Hardcastle,  11  C.  B.  X.  S.  683,  103 
ECI.  683,  142  Reprint  961.  and  ap- 
proved of  in  the  Judgment  In  The 
Wlnkfleld,  [1902]  P  42.  8  BRC  868, 
that  the  bailee  who  in  such  circum- 
stances recovers  the  full  value  of  the 
goods  must  account  to  the  bailor  for 
the  sum  recovered."  Eastern  Constr. 
Co.  V.  National  Trust  Co.,  [1914] 
A.  C.  197,  210. 

34.  Smith  v.  Wllloughby,  24  N,  D. 
1.  188  NW  7. 

[a]  Vliare  a  third  ptaaon  lum  mot 
actually  oonvarted  the  bailed  prop- 
erty to  his  own  use,  and  the  property 
Is  returned  before  suit  is  Instituted, 
the  bailee  can  recover  only  the  value 
of  his  special  Interest  in  the  bailed 
article.  EHdrldge  v.  Adams,  64  Barb. 
<N.  Y.)  417. 

[b]  A  iMllaa  having  a  Ilea  upon 
goods  taken  from  his  possession  un- 
der process  against  his  bailor  can 
only  recover  to  the  extent  of  his  spe- 
cial Interest.  Heard  v.  Brewer,  4 
Daly  (N.  Y.)  186. 

36.  n.  s.  v.  Atlantic  Coaat  Una  R. 
Co.,  206  Fed.  190.  -  ,  .  - 

36.  KIrkpatrick  v.  Ctan.  Angela 
Nat.  Bank,  (Tex,  Civ«  A.>  MS  SW 
363. 


3».    Smith  V.  t>urham,  127  N.  C. 

417,  37  SB  473:  KIrkpatrick  v.  San 
Angelo  Nat.  Bank.  (Tex.  Civ.  A.) 
14S  SW  362.  And  see  Lyons  v. 
O'Brien,   [1911]   2  Ir.  ^39, 

[a]  BaUor's  vendee  may  an*  the 
bailee  in  trover  for  failure  to  de- 
liver. Blair  v.  Riddle.  3  Ala.  A.  292, 
67  S  382:  McGee  v.  French,  49  S.  C. 
464.  27  SE  487. 

38.  KIrkpatrick  v.  San  Angelo 
Nat.  Bank,  (Tex.  Civ.  A.)  148  SW 
362. 

30.   Walsh  V.  U.  S.  Tent,  etc,  Co., 
163  lU.  A.  229.  • 
401   Wolf  V.  aetep,  7  XnO.  448.- 

41.  Wolf  V.  SIstiA,  7  Ind.  448. 

42.  Huntw  V.  Sevier,  7  Terg, 
(Tenn.)  127. 

43.  Hunter  v.  Sevier,  7  Yerg. 
(Tenn.)  127.  See  generally  Detinue 
[14  Cyc  2S2]. 

r  a  ]  Season  of  role.— "For  the 
piniiose  of  proteclinK  the  innocent 
ami  disinterested  bailee,  a  demand 
from  him  is  renuired  by  the  party 
claimlnK  tht;  iiroiierty  adversely  to 
the  bailor,  so  th:it  he  may  Immedi- 
ately return  the  property,  as  he  is  by 
hts  contract  bound  to  do,  and  let  the 
bailor  defend  hla  own  title."  Pm 
(3fitron.  c.  J.,  in  Hunter  v.  Sevier,  7 
Yerfr.   tTonn.)  m^-'IM. 

44.  Hunter  V.  BevtW,  7  Tmc 
(Tenn.)  127. 

4B.  VIoretMW  Sewing  Maah.  Co.  T. 
Warfosd,  31  N.  Y.  Super.  483. 

46.  Smith  V.  OUiitMl.  (B.  C>  IT 
WestliR  498.  ' 

47.  MoOee  V.  W^ntUb*  49  8.  C  4B4, 
27  SB  487. 

45.  HcQee  v.  French,  49  S.  CL  464, 
27  SE  487. 

1.    See  Bailments  f  2. 
a.    See  Bail  I  4. 

a.   BatHag  awliala  see  Animala  I 

210. 

4.  Johnson  D.  [quot  Pitts  V.  HU-< 
lar.  L.  R.  9  Q.  B.  380,  383]. 
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BAKEB— BALANCE 


BAKEB."  One  whose  oeonpation  is  to  bake  bread 
end  other  artacles  of  food.* 

BAEBE'S  PBOOESS  SETTLE.  A  term  em- 
ployed to  describe  a  cylindrical  apparatus  mode  of 
iron,  in  which  ve^tables  preriously  canned  are 
plaoed  for  the  pnrpoee  of  subjecting  tbem  to  a  eoffi- 
eient  degree  of  beat  to  complete  the  process  of  can- 
ning.' 

BAKEBT.'   A  place  used  for  making  bread,  or 
for  the  sale  of  baker's  goods.* 
BAEINa  POWDEB.>» 


BALAKOB."  The  term  "balanee"  baa,  in  law, 
no  teehnieal  signification,  but  it  is  a  word  wbieb  is 
in  popular  uae.^'  In  its  litwal  import  it  is,  perhaps, 
only  t^)plicable  to  weights,  bat  it  is  frequently,  in 
a  figurative  seDse,  applied  to  other  things.*'  Tbe 
term  is  never  used  to  signify  any  precise  quantity  or 
definite  proportion  of  a  thing,  and  is  as  equally  ap- 
plicable to  a  small  as  to  a  lax^e  quantity  or  propor- 
tion.'* In  a  general  sense  it  may  be  de&ed  as 
what  remains  or  is  left  orer;^'  remiiinder,^*  or  xett- 


s.  Bakwi 

Au  mechanic  see  Uechanlo  lit  Cyo 
1610]. 

PollowlnK  trade  on  Sunday  see  Snn- 

4ay  [37  Cyc  546]. 
Food  aenerally   see  Food  [19  Cyc 
10841. 

LloaaM  or  tax  see  Llcansra  [26  Cyo 
<1T]. 

Special  elaulflcatlon  of  occupation 

s«»  Aeoident  Insurance  S  8S. 
Sea  alao  Bakei^  post  thta  pa^e. 

6.  Com.  V.  Crowley,  145  Mass.  430, 
ttS,  14  NS  459. 

[a]  Veraoaa  deallu  In  yrodnots 
of  bakara. — "One  keeping  a  shop  for 
the  pnrpose  of  aelllng  bread  and  pas- 
try which  he  did  not  make,  or  cauae 
to  be  made,  but  bought  from  time  to 
time  from  other   parties,   la  not  a 

Jaker."  Com.  v.  Crowlay,  14B  BCaas. 
30,  4S2,  14  NG  459. 

7.  EmpBon  Packhic  Co.  t.  Vau^ui. 
27  Colo.  <6.  67,  6«  P  74». 

&  Bakacyi 
Keeping  open  on  Sunday  eee  Sunday 

[S7  Cyo  668]. 
Nuisance    see    Nuisances    [29  Cyc 

1166]. 

See  also  Basement  Bakery. 
B.    Century  J>. 

[a]  ^Boanaoua  wltk  '%tor*.'*— 

The  word  '"bakery"  Is  often  used  syn- 
onymously with  'fstore,"  and  where 

firemlses  Insured  are  described  as  be* 
ng  used  for  a  residence  and  a  store, 
the  fact  that  a  bakery  Is  located  in 
the  building  does  not  render  the  pol- 
icy void.  Richards  v.  Washington  F. 
&  M.  Ins.  Co.,  60  Mich.  420,  426,  27 
NW  586. 

[b]  riataraa  lanlnde&r— In  a  ref- 
eree's report  finding  that  defendant 
purchased  from  plaintiffs  a  bakery 
and  stock  of  groceries,  agreeing  to 
pay  therefor  the  cost  price,  the  term 
"bakery"  should  be  oonstroed  to  in- 
clude and  embrace  all  fixtures  belong- 
ing thereto  and  forming  a  part  there- 
of. Nelb  T.  HliideMr,  42  Hich.  461, 
463,  4  NW  159. 

[c]  AMarfnaussB.  ■  The  term 
"bakinry,  In  a  lease  of  property  to  be 

fised  aa  a  .bakery.  Imports  that  the 
esaee  shall  acquire  such  appurte- 
nanoea  as  usually  belong  to  and  are 
necessary  to  the  carrying  on  of  the 
bakery  business.  Including  the  use  of 
water,  asaa  r,  Hughes.  14  NYS  930, 
921. 

[d]  "Bakery  pgoperty"  may  prop- 
erly include  not  only  those  parts  of 
the  estate  in  which  baking  is  car- 
ried on  or  Intended  to  be  carried  on, 
but  also  other  parts  which  are  used, 
or  intended  to  be  used,  for  storage, 
distributing,  or  other  purposes  con- 
nected with  tliat  business.  York  v. 
Barstow,  175  Mass.  167,  189,  55  NE 
846. 

[e]  Bakarr  prodnots.— A  city  or* 
dlnance  requiring  bakeries  to  'be  li- 
censed, which  defines -a  "bakeiQr"  as 
"any  place  used  for  any  purposes  of 
mixing,  compounding  or  baking,  for 
sale  or  for  purposes  of  a  restaurant, 
bakery  or  hotel,  any  bread,  biscuits 

...  Or  any  food  product  of  which 
flour  or  meal  Is  a  principal  ingredi- 
ent," is  valid  under  an  act  authorising 
cities  to  regulate  the  sale  of  meats, 
poultry,  etc.,  and  all  other  provisions, 
and  to  provide  for  place  and  manner 
of  selling  then),  and  giving  tliem 
power  to  provido  for  and  regulata 


the  inspection  of  meats,  poultry,  etc., 
and  other  provisions,  as  the  phrase 
"other  provisions"  Includes  bakery 
products,  covered  by  the  ordinance, 
and  the  power  to  regulato  inoludes 
the  power  to  license.  Chicago  v.  Dro- 
gasawacs.  S5«  III.  24,  36,  36.  »t  NS 
869. 

10.  See  Food  [19  Cyo  1086], 

11.  Balaaooi 

Iiegallty  of  tender  over  otCaet  see 

Tender  [28  Cyc  1401. 
Liability  of  shareholder  for  balance 

due  on  assessment  after  sale  of 

shares  see  Coriwratlona  [10  Cyo 

505]. 

Lien  of  banker  on  balanoo  of  deposi- 
tor's account  ses  Pledgea  [81  Cyc 

821]. 
Of  account: 

Admission  of  see  AfiOOUBts  and  Ac- 
counting I  263. 

Declaration  on  see  Accounts  and 
Accounting  I  381  et  seq. 

Distinguished  from  account  see 
Accounts  and  Accounting  |  1. 

Judgment  see  Accounts  and  Ac- 
counting I  211. 

Jurisdiction  of: 
Court  generally  see  Courts. 
Justice  of  the  peace  eee  Justloes 
of  the  Peace  [24  Cyc  487]. 

Necessity  of  present  liability  to  ac- 
count see  Accounts  and  Aocount- 
Ing  I  87.- 

Proof  of  see  Accounts  and  Account- 
ing I  188. 

la.  Taylor  v.  Taylor,  t  A.  K. 
Marsh.  (Ky.)  18,  19. 

la.  Taylor  v.  Taylor.  8  A.  K. 
Marsh.  (Ky.)  18,  IB. 

[a]  ninstratlon. — In  a  figurative 
sense,  "we  speak  of  the  balance  of 
an  account:  and  we  may,  no  doubt,  in 
the  same  sense,  and  with  the  same 
propriety,  speak  of  the  balance  of  a 
tract  of  land.  But  the  word,  when 
thus  used,  evidently  does  not  sig- 
nify the  whole  thing  of  which  we 
^peak.  It  always  Implies  tliat  there 
Is  something  to  be  deducted  or  sub- 
tracted; and  it  Is  only  applied  to  sig- 
nify what  remains  after  the  deduc- 
tion or  subtraction  Is  made."  Taylor 
v.  Taylor,  3  A.  K.  Marsh.  (Ky.)  18, 
19. 

[b]  Bslaaoa    of  pw>lwM1W— 

Where.  In  a  civil  case,  the  Jury  were 
Instructed  that  the  burden  of  proof 
was  upon  plaintirr,  and  was  nistalned 
"If  upon  the  whole  proof  there  was  a 

preponderance  of  evldenect  that  is  to 
say  a  balance  of  the  probabilities  of 
the  cane,  In  his  favor,"  It  was  held 
that  the  explanation  was  Indefinite, 
and  tended  to  mislead  the  Jury,  and 
the  court  said:  "The  "welghf  or  "pre- 
ponderance of  proor  is  a  phrase  oon> 
stantly  used,  the  meaning  of  which  Is 
well  understood  and  -easily  defined. 
It  indicates  clearly  to  tbe  Jury  that 
the  party  having  the  burden  of  proof 
will  be  entitled  to  their  verdict,  if, 
on  weighing  the  evidence  In  their 
minds,  they  shall  find  the  greater 
amount  of  credible  evidence  sustains 
the  issue  which  is  to  be  established 
before  them.  But  the  phrase  tialance 
of  probabilities,'  used  by  the  Judge 
In  his  Instructions  as  equivalent  to 
the  words  "preponderance  of  proof,' 
has  no  well  settled  or  clearly  defined 
meaning.  It  is  at  best  a  vague  and 
Ind^flntte  phrase,  and  would  rather 
lead    the   Jury   to   infer    that  they 


might  form  their  verdict  on  a  guess 
at  the  truth,  gathered  from  lh«  evi- 
dence, than  on  a  real  solid  convic- 
tion of  it,  founded  on  a  careful  scru- 
tiny and  examination  of  the  proof." 
Hasklns  v.  Haakins,  9  Gray  (Mass.) 
890.  292.  398. 

14.  Taylor  v.  Taylor.  I  A.  K. 
Harsh.  (K>.)  18.  19. 

18.  Centunr  D.  [quot  Brohm  t. 
Bemer.  <N.  j;)  77  A  617.  61S]  (la  a 
will), 

[a]  WtmSOax  flIalMoa  .—"After  ex- 
cluding what  has  been  before  alvon." 
Lynch  v.  Sploar,  St  W.  Ta.  4».  428, 

44  SE  255. 

[b]  WmxylVM  of  aotatsi^ — A  fxintract 
between  the  heirs  and  another  pro- 
vided that  he  should  purchase  the 
lands  of  the  estate  and  after  a  sale 
and  the  satisfaction  of  certain  en- 
cumbrances the  surplus  should  be 
divided  In  a  specified  manner.  It  was 
then  agreed  that  a  certain  heir  had  a 
one-eleventh  interest  in  the  estate 
above  the  Interest  of  any  other  heir, 
and  that  after  such  one-eleventh  in- 
terest should  be  taken  out  he  bad  an 
undivided  one-fifth  Interest  in  the 
"balance  remaining."  The  contract 
did-  not  give  title  to  one-elevonth  of- 
the  land  to  such  heir  and  one-flfth  of 
the  surplus,  but  the  ono-eiovontli 
should  be  taken  from  the  surplna 
Howard  V.  Brown.  197  Mo.  64,  tl 
SW  19S. 

M.  Lopea  v.  I<opei.  22  8.  <X  268, 
269:  Prairie  Grove  Cheese  Mfg.  Co.  v. 
Luder,  116  Wis.  20,  26.  89  KW  138,  90 
NW  1085. 

[a]  Similar  deAaltlOB. — "Th«  re- 
mainder of  anything."  Worcester  D. 
[quot  Lopes  v.  Lopes,  28  &  C.  261, 
269]. 

[b]  'Vet  halasos,"  in  oommerdal 
usage,  as  applied  to  the  proceeds  of 
the  sale  of  stock,  means  the  balanee 
of  the  proceeds  after  deductinK  the 
expenses  incident  to  the  aale.  Bvaas 
V.  Wain.  71  Pa.  «9,  74. 

[c]  Balaaoe  of  ymjmtmt. — ^A  o» 
tract  for  the  sale  of  a  half  Interest 
in  a  barber  shop  by  W  to  H  provided 
that  "it  la  understood  and  agreed  that 
Fred  Halverson  is  to  pay  one  tlum- 
sand,  nine  hundred  and  twelve  dol- 
lars and  fifty  oents  for  a  one  half  In- 
terest in  barber  shop,  including  aU 
fixtures  and  everything  pertaining  to 
the  same,  now  contained  In  shop  and 
including  lease.  Said  Fred  Halver- 
son Is  to  advance  on  debts  such  sum 
as  may  be  necessary,  and  balance  to 
be  paid  in  regular  course  of  business 
as  the  same  may  be  necessary."  It 
was  held  that  tbe  total  amount  that 
H  was  to  pay  was  one  thoassod.  nine 
hundred  and  twelve  dollars  and  fifty 
cents.  The  word  "balance"  Is  used  In 
the  sense  of  remainder,  referring 
to  the  purchase  price  aa  named  In 
the  agreement  and  not  to  the  subsist- 
ing debts  of  the  seller  over  and  sbove 
the  one  thousand,  nine  hundred  and 
twelve  dollars  and  flftr  oenta.  Kal- 
verson  v.  Walker,  38  f7Uh  M4.  2U. 
268.  112  P  804. 

[d]  Vaenirea  tam^In   a  pro- 
"a  city  ch        ■■  - 


vision  of  a  city  charter  that  the 
men  council  should  appoint  a  penon. 
In  case  a  vacancy  occurred  In  any 
elective  office,  to  fill  the  vacancy  fw 
the  balance  of  the  unexpired  term  the 
words  "for  the  balance  of  the  unex- 
pired term"  dearly  indicate  that  the 


For  later  ossas,  dartfopiBMrts  and  obaafM  In  the  law  sea  ciunulatlve  Annotations,  same  title,  save  aad  notf  uundMr. 
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doe,"  eBpeeiaUy  when  the  term  k  eiiq»k^red  in 
nilkf^*  as  in  the  phrases  ''balance  of  kny  estate,"  ^* 
"balance  of  my  means,"'"  and  other  pbraaes  of 
ramilar  nature.'* 


In  an  acoovnt  a  balanoe  is  the  eonehunim  or  re- 
sult of  the  debit  and  credit  aidee  of  an  aceonni." 
In  the  past  tense  the  word  is  sometimes  nsed  to 
denote  an  ascertained  state  of  accounts,  but  more 


Intention  of  the  lefflslature  was  that 
at  the  time  of  fllllns  a  vacancy  some 
part  of  the  term  must  have  expired, 
and  hence,  where  a  person  elected  to 
oflloe  died  before  his  term  com- 
menced, the  vacancy  could  not  be 
filled  until  after  the  commencement 
of  the  term.  Calmer  v.  Stubley,  67 
Misc.  480,  482,  108  NTS  500. 

IT.  Lopes  T.  Lopei.  23  8.  C.  258,  269 
(where  it  was  said:  "It  may  be  true 
that  the  word  'balanoe.'  in  the  Mnse 
of'  residue  or  remainder,  is  not  con- 
sidered elennt  Bngllsfa,  but  In  this 
country  it  fs  very  often  used  in  that 
sense"). 

la.  See  cases  supra  notes  lS-17, 
and  Infra  notes  19-£1. 

19.  Lopez  V.  Lopez,  23  S.  C.  258, 
289  (holding  that  the  term  was  to  be 
construed  as  the  remainder  of  testa- 
tor's estate);  Lynch  v.  Splcer,  S3  W. 
Va.  428,  428.  44  S£  2Se  [ctt  Bird  v. 
Stout,  40  W.  Va.  43.  44.  20  SE  8B2]. 

[a]  XUutratloas. — (1)  Where  tes- 
tator provided  that  after  the  payment 
of  his  lawful  debts  the  residue  of 
his  estate,  real  and  personal,  should 
go  to  his  wife,  together  with  cer- 
tain described  lots,  subject  to  the 
payment  of  a  certain  debt  to  C,  and 
that  the  "t>alance  of  my  estate" 
should  go  to  his  wife  during  her 
natural  life,  with  the  power  to  will 
one  half  of  the  estate  to  whom  she 
chose,  the  phrase  "balance  of  my 
estate"  was  intended  to  mean  what 
remained  after  talcing  oat  the  per- 
sonal property,  and  should  be  con- 
strued to  r«fer  to  that  land  described 
apecifloally.  and  hence  the  widow's 
Interest,  which  under  the  first  part 
ot  the  will  alone  would  have  been  a 
fee,  was  limited  by  the  concluding 
portion  to  a  life  estate  In  the  land, 
with  power  to  dispose  of  one  half  the 
value  by  will.  Lomax  v.  Shlnn,  162 
111.  124.  128,  44  XE  495.  (2)  A  will, 
directing  the  conversion  of  all  the 
testator's  real  estate  Into  money,  and 
afterward  providing  specific  bequests 
and  for  the  disposition  of  the  "bal- 
ance of  my  estate,"  Is  to  be  con- 
strued as  meaning  testator's  entire 
estate  after  the  payment  of  the  speci- 
fic bequests.  Including  the  proceeds 
of  the  sale  of  his  real  property. 
Welsh  v.  Crater,  32  N.  J.  Eq.  177,  180. 
(3)  These  words  in  a  bequest  were 
held  to  pass  all  the  estate,  every- 
thing of  which  the  testator  died  pos- 
sessed, and  that  they  covered  an  exe- 
cution of  the  power.  Andrews  t. 
Drumfleld,  82  Misc.  107,  117.  (4) 
Where  a  will  In  one  clause  disposed 
of  "all  the  rest,  residue  and  remaln- 
<ter  of  my  real  estete."  a  subsequent 
clause  giving  all  tesUtrlx'  "house- 
hold furniture  and  belongings  not 
hereinbefore  disposed  of  and  any 
other  balance  of  my  estate  not 
otherwise  disposed  or'  will  not  be 
construed  to  Include  realty,  Davis  v. 
Tremain,  69  Misc.  120,  122.  128  NTS 
48.  (t)  Where,  after  providing  for 
the  testator's  wife  and  giving  each 
of  his  children  real  and  persona) 
property,  with  limitations  and  trusts 
attached  thereto,  testator's  will,  in 
which  apt  words  distinguishing  gifts 
of  real  and  personal  property  were 
used,  provided  that  "the  balance  and 
residue  of  my  estate  of  every  kind 
I  give,  bequeath  and  devise  to  my 
daughter  .  .  ,  during  her  life  time.'' 
it  was  held  (tiat  such  residuary 
clause  Included  the  real  as  well  as 
personal  property,  and  that  the  words 
"balance  and  residue  of  my  estate  of 
every  kind"  included  the  reversionary 
interest  in  the  real  estate  and  carried 
the  fee  subject  to  the  Ufa  estate. 

S?*ij'v^-«"0"'«'  1**  ^-  C.  116,  118, 
60  SE  697,  8  AnnCas  417.  (8)  TesU- 
tor  In  his  will  gave  certain  annui- 


ties and  pecuniary  legacies,  and  made 
a  devise  of  part  of  his  real  property, 
and  also  provided  for  the  payment  of 
his  debts,  after  which  he  made  the 
following  provision:  "It  Is  my  will 
that  none  of  these  legacies  to  be 
paid  until  after  the  death  of  my 
brother,  George  W.  Lannlng,  and  his 
wife,  Elisa,  and  after  their  death  the 
balance  of  my  estate,  if  any,  to  [be] 
equally  divided  between  Ralph  Lan- 
nfng,  Sarah  BliBabeth  White,  Rebecca 
Ann  Winder,  Theodore  L.  Jones  [and] 
Abigail  Buckalue."  It  was  held  that 
the  phrase  "balance  of  my  estate" 
meant  the  balance  of  testator's  es- 
tate, both  real  and  personal,  for  the 
reason  that  testator  had  devised 
away  part  of  the  real  estate  and  also 
part  of  his  personality,  and  there- 
fore must  be  presumed  to  have  had 
his  real  property  In  view  as  well  as 
the  personal  property  when  he  made 
the  residuary  clause.  Cook  v.  Lan- 
nlng, 40  N.  J.  Eq.  889,  370,  372,  8  A 
132.  (7)  TesUtor  directed  that  the 
residue  of  his  estate,  after  de- 
ducting five  thousand  dollars  for 
his  widow,  should  be  divided  Into 
three  equal  shares,  one  of  which 
was  to  go  to  bis  daughter  H,  or 
her  Issue,  and,  in  case  she  died 
subsequently  to  testator's  death 
nlthout  lawful  Issue,  then  her  shares 
should  revert  to  the  estate,  to  he  dis- 
tributed as  the  balance  of  his  estate. 
It  was  held  that  H  took  a  life  estate 
only  in  uie  share  of  the  estate  be- 
queathed to  her,  the  words  "balance 
of  my  estate"  being  used  in  the  sense 
of  the  rest  or  residue  of  testator's 
estate,  so  that  on  the  death  of  U 
after  the  death  of  testator,  and  with- 
out issue,  but  leaving  a  surviving 
husband,  her  share  passed  to  testa- 
tor's other  daughters  as  a  part  of  the 
residue  of  his  estate  under  the  trust 
created  of  their  shares,  and  the  hus- 
band took  no  Interest  therein.  In  re 
Thompson,  237  Fa.  165,  189,  88  A 
104.  (8)  A  will  Which,  after  be- 
queathing most  of  the  personal  prop- 
erty, provided  that  a  sum  In  excess  of 
the  remaining  personality  might  be 
paid  out  of  the  balance  of  the  esUte 
meant  to  charge  the  payment  thereof 
on  the  realty,  and  was  not  equivalent 
merely  to  a  residuary  clause  as  to  the 
personalty.  Roman  Catholic  Oerman 
Church  V.  Wacbtar,  42  Barb.  (N.  Y.) 
48,  60. 

[b]  BwfalwuT  olM^*^ — The  term 
l8  frequently  used  to  Indicate  the 
residuary  clause  In  a  will.  Brooks  v. 
Brooks.  65  111.  A.  326,  331;  Ex  p.  Arts, 
9  Md.  65,  67;  Cook  v.  Lannlng,  40 
N.  J.  Eq.  36B,  372.  8  A  132;  Poll  v. 
Newsome,  138  N.  C.  115,  116.  50  SE 
597,  3  AnnCas  417;  Skinner  v.  Lamb, 
25  N.  C.  155,  156;  Davis  v.  Hutchlngs, 
15  Oh.  Clr,  Ct.  174,  177,  8  Oh.  Cir. 
Dec.  52;  In  re  Thompson,  237  Pa. 
165,  169,  86  A  104;  In  re  Helmer,  169 
Pa.  212,  222,  28  A  186;  Lopez  v. 
Lopez,  23  S.  C.  258,  269;  Lynch  v. 
Splcer.  53  W.  Va.  426,  429.  44  SB 
225.  To  same  effect  In  re  Newborn, 
22  CanLTOccNotes  120.  121;  In  re 
Morrison,  7  OntWR  231.  233.  Com- 
pare Roman  Catholic  German  Church 
V.  Wachter.  42  Barb.  (N.  T.)  48.  60 
supra  this  note  [a]  (8) ;  In  re 
Ptttman,  182  Pa.  S»,  880,  i8  A  183 
(holding,  howsver,  that  the  intent  of 
the  testator,  when  ascertainable, 
must  always  control). 

nWHlUms  v.  Johnson,  112  111. 
7,  1  NE  274  (where  the  court, 
in  construing  a  clause  of  a  will  In 
which  testatrix  directed  that  "I  want 
the  balance  of  my  means  to  go  to 
the  rel lef  of  the  A f rlcan  Kansas 
Freed  Men's  Association."  said  that 
from  the  beginning  of  the  second 
clause  of  the  will,  where  the  tes- 


tatrix orders  a  sale  of  the  personal 
property,  down  to  the  end  of  the  pro- 
vision in  reference  to  grave  stones, 
real  estate  is  not  mentioned,  and  It 
is  apparent  from  the  language  used 
that  she  [the  testatrix]  had  no  ref- 
erence to  any  property  except  money 
or  personal  property.  Had  the  tes- 
tatrix, in  the  first  part  of  the  SMwnd 
clause  of  the  will,  used  language 
which  might  Include  real  estate,  and 
then  said;  "and  I  want  the  balance 
of  my  means  to  go,'  etc,  there  might 
be  some  ground  for  holding  that  the 
words  'balance'  and  *means'  referred 
to  real  estate;  but  such  was  not  the 
case"). 

91.  [a]  Bala&ee  duo  on  oompro- 
mlsed  nlslmsi  Whrrn  a  compromise 
of  debts.  Interest,  and  costs  had  been 
made,  a  devise  by  the  debtor,  direct- 
ing the  payment  of  the  "balance  due" 
on  the  claims  compromised,  will  in- 
clude the  balance  of  the  debt,  inter- 
est, and  costs.  Sinclair's  App.,  116 
Pa.  816,  821,  9  A  637. 

[b]  Balanoa  of  ths  perooaa]  sf- 
feots. — A  will,  giving  to  testator's 
brother  all  his  household  goods, 
books,  clothing,  furniture,  etc.,  that 
he  might  desire,  "the  balance  of  the 
personal  effects"  to  be  divided  among 
the  others  named.  Includes  all  of  the 
testator's  personal  effects  except  such 
particular  personal  effects  of  a  desig- 
nated class  as  might  have  been  taken 
by  the  brother  under  the  will.  In  re 
Relmer,  169  Pa.  212,  222,  28  A  186. 

[c]  WhsKo  a  hsqasst  la  made  of  a 
balawM  in  the  hands  of  a  deslgnatMl 
parson  a  sum  directed  by  the  testator 
to  be  invested  by  him,  but  which  has 
not  been  actually  invested  before  the 
death  of  the  former,  passes  under  the 
will.  Hill  v.  Mason.  2  Jac.  &  W.  248, 
37  Reprint  622. 

aa.  Thlllman  v.  Shadrlck.  09  Md. 
528,  531,  16  A  138;  McWllllams  v. 
Allan,  46  Mo.  578,  574. 

[a]  Similar  definltlona^(l)  "The 
difference  between  the  debits  and 
credits  of  an  account."  Loeb  v. 
Keyes,  156  N.  T.  529,  631.  61  NE  285. 
(2)  "The  remainder  after  deducting 
proper  credits."  Prairie  Grove 
Cheese  Mfg.  Co.  v.  Luder,  115  Wis. 
20,  26,  89  NW  138,  90  NW  1088. 

ib]  Debits  Mid  orMits  nscsMarj. 
n  order  to  constituts  a  balance 
there  must  be  a  debit  and  credit  side 
of  an  account  from  which  the  balance 
i*  taken.  Thlllman  Shadrlck,  89 
Md.  628,  681,  18  A  188:  MoWUllams 
V.  Allan,  46  Mo.  878.  674. 

[c]  "BalawM  doo  on  aeoomt"  (1) 
discloses  no  Items.  Turgeon  v.  Cote, 
88  Me.  108,  111,  33  A  787.  (2)  This 
phrase  Implies  an  account  between 
two  parties  In  which  the  amount  of 
the  Items  upon  one  side  of  the  ac- 
count are  deducted  from  the  amount 
of  the  Items  on  the  other  side,  and 
the  balance  thus  ascertained.  Millet 
V.  Bradbury,  109  Cal.  170,  178,  41  P 
866. 

[d]  '■Balance  dne  on  r*neral  ao- 
oonnt  1v  a  ooROOpondenV  is.  In  mer- 
cantile language,  a  fund  In  his  hands. 
Parsons  v.  Armor.  3  Pet.  (U.  S.)  418, 
430,  7  L.  ed.  724. 

[e]  "no  worda  to  balaacs  ao- 
oovnV  of  which  'to  bal.  acct.'  are 
well  known  abbreviations,  when  used 
by  a  debtor  in  connection  with  the 
payment  of  money  to  a  creditor,  mean 
the  difference  between  the  debits  and 
credits  of  an  existing  unliquidated 
or  disputed  account  .  .  .  and  are 
equivalent  to  the  phrases  'In  full 
payment  of  account*  and  'In  full  of 
account.' "  Lafrentz,  etc..  Co.  v. 
Cavanagh,  166  III.  A.  306.  310. 

[f]  Balanoo  f»ni  last  rMur<— In 
the  account  of  an  officer  specifying  a 
certain  sum  as  the  balance  from  last 
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oftoi  it  ig  used  in  the  eense  of  all  b^ngr  ele*fed  <^ 
and  adjusted  between  the  parties,  and  may  mean 
stated  or  ascertained  or  adjusted  or  equalised." 

BALANCE  81UUST.  A  statement  which  should 
exhibit  all  the  balances  of  debits  and  credits,  the 
value  of  mendiandise,  and  the  result  of  the  whole 
made  by  merehants  and  others  to  show  the  true  state 
of  a  parlacnlar  business;^  a  paper  whieh  shows  a 
summation  or  general  balance  of  all  accounts  but 
not  the  particular  items  going  to  make  up  the  sev- 
eral accounts.*" 

BAIJ)IO.   In  Spanish  lav  land  which,  not  being 

frivately  owned,  is  neither  cultivated  nor  occupied.^ 
his,  it  will  be  seen,  corresponds  generally  to  the 


publie  land  of  the  United  States  and  l^idation  not 
unlike  our  federal  pnUie  land  laws  has  been  enacted 
in  Spanish  speaking  oountries.'^ 

Baldioa  o  rwdengoa.  In  the  law  govonimg  Hez- 
ico  while  under  the  Spanish  role  vacant  lancte,  that 
is,  roy^  domain." 

BALE.**  Parcel  or  quantity  packed  together  in  a 
particular  form."  In  the  course  of  trade  tiie  word 
has  admired  special  meanings.** 

BALtVO  AMOTEHDO.  A  writ  to  remove  a  bailiff 
from  his  office  for  want  of  snffleiMit  land  in  the 
bailiwick." 

BAUi."  A  game  in  which  a  ball  is  thrown, 
kicked,  or  knocked." 


year  th«  words  "balance  from  last 
year,"  when  standing  alone,  refer  "to 
the  state  of  account,  and  rather  show 
the  amount  necessary  to  make  that 
account  even,  than  the  actual  posses- 
sion or  receipt  at  that  time  of  the 
sum  named.  They  show  an  Indebted- 
ness .  .  .  but  nothlne  more,"  and  are 
not  Inconsistent  with  evidence  that 
the  Item  arose  from  the  transaction 
of  the  previous  year.  Kellum  v, 
CUrk,  9r N.  Y.  390.  394. 

as.  nnney  v.  Tootetl,  5  C.  B.  604, 
SO*.  B7  BCL  504.  136- Reprint  976. 

M.   Bouvler  L.  D. 

S6.  Eyre  v.  Harmon.  92  Cal.  6S0, 
684,  28  P  779. 

(a]  A  swrnmary. — It  states  and 
shows  In  a  concise  manner  what  Is 
stated  and  shown  by  the  books  of 
account.  It  briefly  exhibits  their  con- 
tents. It  does  not  purport  to  be  a 
true  statement  of  the  actual  condi- 
tion of  affairs  In  a  mercantile  house 
but  a  summary  of  what  the  books 
disclose  the  condition  to  be.  Max- 
0eld  V.  Seabury,  76  Minn.  98,  99,  77 
NW  555. 

[b]  ■<IUmls«d  aoooiiat'*  oiMln- 
rulato«4L— Where  a  statute  required 
the  directors  of  corporations  to  post 
In  the  office  of  the  company  each 
month  a  balance  sheet  or  an  Itemlxed 
account  It  was  held  that  the  publi- 
cation of  a  balance  sheet  without  the 
Itemised  account  was  a  sufficient  com- 
pliance with  the  statute,  and  the 
court  said:  "Th«  statute  refers  to 
and  expressly  names  two  papers,  a 
balance-sheet  and  an  Itemized  ac- 
count, either  one  of  which  may  be 
posted.  Bach  of  these  words  has  a 
well-known  and  definite  meaning,  en- 
tirely different  from  the  other,  and 
they  cannot  be  construed  to  mean  the 
same  thing,  and  both  to  designate  a 
paper  stating  in  minute  detail  all  the 
separate  items  of  an  account.  A  bal- 
ance-sheet, as  that  word  Is  uniformly 
used  by  book-keepers  and  business 
men.  Is  a  paper  which  shows  a  'sum- 
mation or  general  balance  of  all  ac- 
counts,' but  not  the  particular  Items 
going  to  make  up  the  several  ac- 
counts, and  It  Is  therefore  essentially 
different  from  a  paper  embracing  'a 
full  and  complete  statement  of  all 
the  disbursements  and  receipts, 
showing  from  what  sources  such  re- 
ceipts were  derived,  and  for  what 
ana  to  whom  such  disbursements  or 
payments  were  made,  and  for  what 
object  or  purpose  the  same  was 
made*:  but  such  matters  may  find  an 
appropriate  place  In  an  itemised  ac- 
count." B!yre  v.  Harmon,  92  Cat.  680, 
684.  28  P  779. 

Se.  Escrlche  Dlcclonarlo.  See  gen- 
erally Public  Lands  [32  Cyc  7591. 

37.  Spain. — Law  of  June  3,  1808. 
This,  observes  Escriche,  Is  the  most 
Important  of  the  long  series  of  Span- 
ish legislation  affecting  the  subject. 
The  law  provides  an  exemption  from 
taxation  for  buildings  erected  and 
crops  or  trees  planted  on  such  land. 
Foreigners  who  come  to  Spain  to  set- 
tle thereon  are  entitled  to  Import 
without  duty  agricultural  Implements 
and  machinery  as  well  as  live  stock. 
Where  a  new  settlement  on  such 


lands  numbers  a  hundred  or  more 
buildings  the  government  under- 
takes to  provide  It  for  ten  years 
with  a  church,  priest,  school  teach- 
ers, physician,  surgeon,  and  veteri- 
narian. 

Philippine. — The  Spanish  law  of 
1868  was  extended  here  by  a  royal 
decree  of  Sept.  4,  1884.  This,  how- 
ever, has  been  largely  superseded  by 
Act  No.  920,  the  Public  X^nd  Law, 
which  authorizes  any  citizen,  Amer- 
ican or  Filipino,  to  acquire  by  occu- 
pation full  title  to  government  land 
not  ezeeedlng  sixteen  hectares,  forty 
acres,  in  area. 

Cuba. — The  Spanish  law  of  1888, 
above-mentioned,  was  extended  to 
Cuba  by  the  royal  decree  of  Uay  10. 
1890.  A  later  royal  decree  of  Oct. 
27,  1877,  provided  for  distribut- 
ing baldlos  among  soldiers,  loyal 
suojects  who  had  suffered  from 
war,  and  those  who  had  been  par- 
doned. 

Mexico. — Under  the  Decree  Law  of 
March  26,  1894,  promulgated  by  vir- 
tue of  the  authority  conferred  by  the 
act  of  Dec.  18,  1898,  all  those  lands 
of  the  republic  are  baldlos  which 
have  not  been  set  apart  for  public 
use  by  the  proper  authority  nor 
granted  to  individuals  or  corporations 
authorized  to  acquire  them.  Every 
inhabitant  of  lawful  age  and  with  ca- 
pacity to  contract,  except  cltlsens  of 
adjoining  countries,  may  claim  bal- 
dlos without  limit.  But  when  the 
claim  Is  abandoned  or  admitted  to  be 
unfounded  the  lands  are  again  con- 
sidered national.  The  claim  must  be 
presented  in  writing  and  In  duplicate 
to  the  propw  ofllclal  within  whose 
district  the  land  lies.  If  opposition 
Is  offered  by  other  claimants  the  pro- 
ceedings may  be  suspended  but  other- 
wise the  papers  are  forwarded  to  the 
proper  cabinet  officer  and  If  ap- 
proved by  him  and  the  necessary 
payments  are  made  a  title  will  be 
Issued. 

Venezuela. — ^Under  the  law  of  Aug. 
22,  1894,  and  the  rules  for  Its  execu- 
tion, baldios  are  reserved  for  agri- 
cultural and  mining  colonies  exploit- 
ing natural  products.  Improvement 
and  civilization  of  the  aborigines,  im- 
migration, railway  development,  and 
industrial  enterprise  generally.  Thtf 
distribution  of  baldlos  Is  under  the 
direction  of  the  president  of  the  re- 
public and  applications  therefor  are 
addressed  to  him,  whereupon  a  sur- 
vey and  then  an  appraisement  Is 
made  of  the  lands  desired.  A  title 
may  be  issued  on  payment  of  the 
price  fixed  but  not  more  than  five 
hundred  hectares,  twelve  hundred  and 
fifty  acres,  may  be  granted  to  any 
single  person  or  corporation.  Bal- 
dlos acquired  under  a  promise  to  cul- 
tivate or  use  them  for  a  specific 
time  are  forfeited  If  this  la  not  done. 

Sa.  Sheldon  v.  Mllmo,  90  Tex.  1, 
15,  86  SW  413. 

ProdnctlTS  lands  see  Proplos. 

ae.  Baled  panicles,  when  threshMI, 
not  naln  see  Grain  [20  Cyc  1288]. 

BaUnff  eotton  nuuntf aetmrUw  see 
Manufactures  [20  Cyc  B17J. 

ao,   Penrlce  v.  Cooks,  2  Hiss.  227. 


229;  Houssels  v.  Coe,  (Tex.  CIt.  A.) 
169  SW  864.  866. 

81,  Oorrlssen  v.  Perrin,  2  C.  B. 
N.  S.  681.  89  ECL  081,  140  Reprint 
683;  Taylor  v.  Brlggs,  2  C.  &  P.  62S. 
12  ECL  712. 

[a]  AnM#nonji  wotd. — It  has  been 
stated  that  bale  Is  an  ambiguous 
word  which  may  mean  many  things, 
and  It  is  therefore  a  question  for  the 
Jury  to  say  what  It  means  In  a  mer- 
cantile contract.  Oorrlssen  v.  Perrin. 
2  C.  B.  N.  S.  681,  89  ECL  681,  146 
Reprint  6SS. 

[b]  OottOB  talMb— (1)  It  seems 
that  a  "bale  of  cotton."  as  known  to 
the  commercial  world,  means  a  bale 
weighing  five  hundred  pounds.  Wat- 
son V.  Haslehurst.  127  Oa.  298.  300. 
50  SB  469;  Wichita  Falls  Compress 
Co.  v.  Moody.  <Tex.  Ctv.  A.)  154  SW 
1082,  1036  (evidence  admitted  In  both 
cases  showing  that  a  cotton  bale 
weighs  five  hundred  pounds).  (2) 
Where  an  action  was  brought  on  a 
charter  party  that  contained  the 
words  "cotton  in  bales"  the  court 
left  their  meaning  to  the  Jury,  who 
found  that  a  "bale"  meant  a  "com- 
pressed bate"  and  not  a  bag.  Taylor 
V.  Brlggs,  2  C.  ft  P.  626,  626,  18  fiCL 
712.  (3 )  In  an  action  Involving 
whether  cotton  packed  In  bales 
should  be  classified  as  a  weighed  ar- 
ticle or  as  an  article  of  measurement 
in  transportation  by  the  railroad 
company  the  evidence  showed  that  a 
bale  meant  a  certain  number  of 
pounds  of  cotton,  but  not  a  package 
of  BO  many  cubic  feet.  Bonhmm  v. 
Railroad  C^>.,  10  8.  C.  638.  634.  (4) 
It  has  been  held  that  in  the  cotton 
trade  at  Charleston  a  round  bole  of 
cotton  meant  an  uncompressed  and 
a  square  bale  a  compressed  one.  Ben- 
son v.  Schneider.  7  Taunt.  872.  2  ECL 
S69.  189  Reprint  109.  (6>  If  mort- 
gaged property  Is  described  as  "bales 
of  cotton,"  there  la  a  lien  upon  the 
mortgagor's  potential  Interest  which 
becomes  a  lien  upon  the  bales  when 
the  lint  or  bulk  cotton,  after  being 
gathered  and  ginned,  is  formed  into 
bales.  HousBMB  v.  Coe.  (Tex.  (Ttv. 
A.)  169  SW  804,  860.  (0)  A  bale  of 
cotton  is  not  a  package  within  the 
meaning  of  a  receipt  given  by  a  com- 
mon carrier  limiting  Its  liability  to 
the  stated  value  of  a  package. 
Southern  Express  Co.  v.  Crook.  44 
Ala.  408,  476,  4  AmR  140.  Compare 
Lamb  V.  Camden,  etc.,  R..  etc..  Co..  8 
Daly  (N.  T.)  464.  480  (where  the 
term  "package."  In  a  contract  of  car- 
riage, was  held  to  embrace  a  cotton 
"bale"). 

[el    Balsa  itt  gumMmr,   In  a  case 

Involving  the  meaning  of  the  words 
"bales  of  gambler"  ths  Junr  found 
that  the  term  "bale^  meant  a  eom- 

Cressed  package  weighing  about  two 
undredwelght.    Oorrlssen  v.  Perrin, 
2  C.  B.  N.  S.  681.  699.  89  ECL  681. 
140  Reprint  688. 
33.    Jacob  L.  D. 
8«.   See  Baseball  [6  Cyc  621]. 
at,   Webster  Int.  D. 
[a]    'Mtamas  of  ball  have  probably 
been  In  existence  from  time  Imme- 
morial, and,  according  to  the  com- 
mon  and   ordinary   aoceptaUon.  it 
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BAIJjAST.*"  Material  used  for  trimmiiig  a  ship 
and  bringing  it  down  to  a  dranght  o£  water  proper 

and  safe  for  sailing." 

BALLASTAOE.  A  toll  paid  for  the  privilege  of 
taking  up  ballast  from  the  bottom  of  a  port  or 
harbor." 

BAUjET.**  a  Bpeetacolar  dance,  more  or  leas 
elaborate  in  stepa,  poses,  and  eostnmea.'" 

means  a  game  between  two  or  more. 
In  which  a  ball  Is  thrown  or  tossed 
from  one  to  the  other,  or  knocked 
with  a  club  or  bat  from  one  player 
to  another,  as  In  cricket  or  baseball. 
The  ball  la  handled  by  the  players, 
and  is  thrown  from  one  to  another  in 
the  course  of  the  game."  Res.  v. 
Carter.  31  CanLJ  «64,  CeS. 

[b]  a<af.^Wh«r«  a  atatnte  made 
It  unlawful  for  anyone  to  play  "at 
■kittles,  balL  football,  radcets,  or 
any  other  nolnr  game"  on  Sunday  It 
was  held  that  the  word  "ball"  was  not 
a  generic  term  and  was  not  used  to 
Indicate  a  class  of  games,  but  from 
Ita  collocation  and  association  with 
well-known  games  must  be  Inter- 
preted to  mean,  like  tbem.  a  specific 
game  known  at  the  date  of  the  pass- 
ing of  the  statute  as  the  game  of 
ball,  which  did  not  Include  golf;  nor 
was  golf  embraced  within  the  term 
"noisy  game."  Reg.  v.  Carter,  31 
CanLJ  664. 

36.  As  el«m«nt  in  seftwovtuaass  of 
Atp  see  Shipping  [36  Cyc  70]. 

Sa.  Great  Weatem  Ine.  Co.  v. 
Thwing,  13  Wall.  (U.  S.)  672,  674,  20 
L.  ed.  607. 

[a]  Analoffotts  to  '^■aMamf.-— 
There  is  considerable  analogy  be- 
tween "dunnage"  and  "ballast," 
Dunnage  Is  placed  under  the  cargo 
to  keep  It  from  being  wet  by  water 
coming  Into  the  holdr  or  between  the 
different  parcels  to  keep  them  from 
bruising  and  Injuring  each  other. 
Great  Western  Ins.  Co.  v.  Tbwlng, 
IS  Wall.  (U.  S.)  672.  674,  SO  L.  «d. 
607. 

[bl    Kesohandlss    as  ballast_It 

has  t>een  held  that  the  owner  of  a 
vessel,  who  has  agreed  to  load  for 
the  charterer  a  full  and  complete  car- 
go of  tea,  may  take  merchandise  as 
ballast  and  receive  freight  therefor, 
provided  it  occupies  no  more  room 
than  other  ballast  would.  Towse  v. 
Henderson,  4  E^xch.  890. 

8T.    Wharton  L.  Lex. 

88.   See  Licenses  [86  Cyo  698]. 

BahfWtloas  genevaUr  see  Theaters 
and  Shows  [38  Cyc  262]. 

aa.    Century  D. 

[a]  'Vallist  dlvertlsaemsBt;"  aad 
■baUat  A'  aeUon."— In  Wigan  v. 
Strange.  L.  R.  1  C.  P.  175,  182,  the 
oourt,  in  referring  to  an  opinion  ren- 
dered by  a  lower  court,  said:  "The 
magistrate  uses  two  terms  of  art, 
vi«.,  'ballet  d'  action,'  and  "ballet  di- 
vertissement.' .  .  .  The  ttallet  diver- 
tissement' involves  no  consecutive 
train  of  Ideas,  but  consists  merely  of 
poses  and  evolutions  by  a  number  of 

fiersons  elegant  In  shape  and  graceful 
n  action.  On  the  other  hand,  the 
"ballet  d'action*  has  a  regular  dra- 
matic story  which  may  give  rise  to 
all  manner  of  emotions  incident  to 
tragedy,  comedy,  or  farce." 

[b]  Ballet  aa  a  staff*  entertaia- 
meat. — It  has  been  held  that  dancing 
was  an  entertainment  of  the  stage  in 
a  case  In  which  the  ballet  waa  a  part 
of  the  opera.  Galllnl  v.  Laborle.  6  T. 
R.  242,  101  Reprint  136.  See  also 
Wlgan  V.  Strange,  U.  R.  1  CL  P.  176 
(where  the  court  sUted  that  it  would 
not  hold  a  ballet  performance  an  en- 
tertainment of  the  stage  as  a  matter 
of  law,  although  it  thought  that  if 
It  were  dealing  with  it  aa  a  matter 
of  fact  it  would  be  such). 

40.  See  Nuisances  [29  Cyc  1186]. 
See  also  Baseball  [6  Cyc  621]. 

41.  Burrlll  Li.  D,    See  generally 


BaU  ante  p  883. 


Ca]  Vksa  In  tka  aaresaloa  quod 
Impoault  commune  boJllum  per  no- 
men  Blia.,  that  sheput  In  common 
ball  by  the  name  of  Bilia  In  Stroud  v. 
Oerrard.  1  Salk.  8,  91  Reprint  7. 

42.  BaUaomt 
Contraband  of  war  see  War  [40  Cro 

359]. 

Passing  of  land  In,  as  trespass  see 

Torts  [88  Cyc  498). 
See  generally  Aerial  Naflgatlon  S  G 
J.  p  29>. 

43.  Banoti 
Appointment  of  offlcer  by  legislative 

bodies  by  see  Officers  [29  Cyc  1372]. 
Defects  in  form,  etc.,  in  a  local  op- 
tion election  see  Intoxicating 
Liquors  [23  Cyc  100]. 
Form  and  validity  of,  and  manner  of 
voting  eee  Elections  [16  Cyc  346 
et  seq}. 

Injunction  to  prevent  canvass  of  vote 

see  Injunctions  [22  Cyc  886]. 
In  muulclpal  bond  election  see  Mu- 
nicipal Corporations  [28  Cyc  1591]. 
Subject    of   malicious   mischief  see 

Malicious  Mischief  [26  Cyc  1681]. 
See  also  Vote  [40  Cyc  224]. 

44.  Detroit  T.  Fourth  Klectlon 
Dlst,  139  Mich.  648,  662,  102  NW 
1029,  111  AmSR  420,  69  LRA  184,  S 
AnnCas  861. 

[a]  Sirecgaiat  t1«>ws  as  to  dexlTa- 
UOXL, — (I)  The  term  "ballot"  Is  de- 
rived from  the  Greek  word  |S  >  A  A 
to  throw,  and  was  originally  applied 
to  the  casting  of  balls,  shells,  peb- 
bles, or  beanslnto  a  box  as  the  means 
of  deciding  or  voting  In  both  legisla- 
tive and  judicial  bodlaa.  Ex  p.  Ow- 
ens, 148  Ala.  402,  410,  42  S  676.  121 
AmSR  67,  8  LRANS  888  (where  the 
court  said  that  "It  Is  unnecessary  to 
go  Into  the  learning  on  this  subject, 
bringing  it  through  the  laws  of  the 
Romans  and  the  French,"  and  that 
the  ancient  method  of  voting  has 
"been  succeeded  by  the  paper  ballot, 
which  is  placed  in  the  box").  (2) 
The  word  "Is  of  French  origin,  and 
has  been  adopted  into  the  English 
language  without  any  change  In  Its 
meaning,  so  far  as  the  authorities 
give  us  light."  State  V.  Shaw,  9  S. 
C.  S4,  138. 

45.  Murdock  v.  Strange.  99  Md. 
89,  108.  57  A  628,  3  AnnCas  66;  Bria- 
bin  V.  aeary,  26  Minn.  107.  108,  1  NW 
S2S. 

[a]  ••DenMa  Mlot,*'  as  the  term 
is  uaed  In  a  statute  declaring  that 
no  double  ballot  for  the  same  office 
shall  be  counted,  embraces  a  case 
where  more  than  one  ballot  for  the 
same  office  la  found  in  any  envelope 
deposited,  both  of  which  ballots 
should  be  for  the  same  person,  in 
which  case  they  should  be  considered 
a  double  ballot,  and  one  only  should 
be  counted.  State  v.  Walsh,  62  Conn. 
260,  287,  25  A  1,  17  LRA  364. 

[b]  "Qnad,  ballots"  designate  offi- 
cial ballots  on  which  unauthorized 
marks  are  affixed,  as  If  made  by  the 
printer's  quad.  The  marks  do  not 
import  design,  and  by  themselves  are 
Just  as  consistent  with  mistake  as 
design.  Feo.  v.  Dutchess  County,  185 
N.  T.  522.  E32,  32  NB  242. 

46.  Ex  p.  Owens,  148  AlB.  402,  410. 
42  S  676,  121  AmSR  67.  8  LRANS 
888. 

[a]    Wnllar  deflaStlo&a^d)  The 

Instrument  by  which  the  voter  ex- 
presses his  choice  between  two  can- 
didates or  two  propositions.  Clary 
T.  Hurst,  104  Tex.  423,  429.  138  SW 
666:  Davie  v.  Brown.  46  W.  Va.  716, 
723,  24  SB  889  [quot  State  v.  Custer. 


BALL  0AUE.« 

BALLEUU  or  BAUUIL  In  old  EiuiiBli  law  bail.*^ 
BALLOON.^' 

BAUiOT.^^  There  is  a  difference  <Kt  opinion  as 
to  the  derivation  of  the  word.** 

As  a  noun,  the  term  is  defined  as  a  form  of  expres- 
sion for  a  candidate  to  be  voted  for;**  the  instrument 
used  in  tiie  aot  of  voting;**  a  little  ball  used  in  giving 

28  R.  I.  222.  224,  46  A  806].  (2)  "The 
means  by  which  the  will  is  ex- 
pressed." Gillespie  V.  Palmer,  20 
Wis.  544,  646.  (3)  'TTiat  by  which 
the  right  of  sufTrage  is  exercised." 
Gillespie  v.  Palmer,  20  Wis.  644.  546. 
(4)  "A  little  ball  or  Ucket  used  In 
voting  privately,  and.  for  that  pur- 
pose, put  Into  a  box,  commonly  called 
a  ballot  box.  or  some  other  contri- 
vance;" Bx  p.  Owens,  14S  Ala.  402. 
411,  42  a  676,  121  AmSR  67.  8  LRA 
NS  888  [quot  Cyc] ;  WlUIams  v.  Stein. 
38  Ind.  89.  92,  10  AmR  97  [quot 
Bouvler  1.1.  D.]. 

 [b]    "Vote"  dlstlngTilslied. — (1) 

While  the  terms  "ballot"  .KiJ  "vote" 
are'  soniptimes  confused,  arul  while 
they  can  sometimes  be  used  synony- 
mously, tlif  ballot  is,  in  fact.  Under 
our  form  of  voiiii^-.  ilie  Instru/nent  by 
which  the  voter  expresses  his  choice 
between  two  candidates  or  two 
propositions,  and  his  vote  la  his 
choice  or  election  between  the  two 
as  expressed  by  his  ballot.  Clary  v. 
Hurst,  104  Tex.  423,  429,  138  SW  566; 
Davis  V.  Brown,  46  W.  Va,  716,  723, 
34  SB  839  [quot  State  v.  Custer,  28 
R.  I.  222,  224,  66  A  806],  To  same 
effect  State  v.  Blalsdell,  18  N.  D.  31, 
36.  119  NW  360.  (2)  "Ballot"  slgnl- 
nes  that  by  which  the  right  of  suf- 
frage is  exercised.  It  Is  the  means 
by  which  the  will  Is  expressed,  and 
is  distinguished  from  the  word 
"vote,"  In  that  the  latter  means  suf- 
frage—expression of  the  will.  Gil- 
lespie V.  Palmer,  20  Wis.  644,  646. 
Compare  Smith  v,  Renville  County. 
64  Minn.  16.  21,  66  NW  966  (where 
"votes"  were  treated  as  oqulvalent  to 
"ballots");  Temple  v.  Mead.  4  Vt.  535, 
541  (where  "ballot."  "suffrage,"  and 
"^'ote"  were  used  synonymously ) . 
(3)  It  has  been  held  that  "votes,"  In 
a  constitutional  provision  requiring 
a  majority  of  the  votes  at  a  special 
election  for  the  relocation  of  a  county 
seat,  are  not  the  equivalent  of  "bal- 
lots," and  distinguished.  Illegal,  and 
blank  ballots  will  not  be  considered 
in  making  up  the  aggregate  number 
on  which  such  majority  is  to  be  com- 
puted, f^ufaula  V.  Gibson,  22  Okl. 
607,  620.  543.  98  P  565.  (4)  On  the 
other  hand,  under  a  statute,  revising 
a  city  charter,  which  provided  that 
the  act  should  be  submitted  to  the 
registered  voters  at  a  state  election 
for  a  vote  primarily  on  the  question 
whether  the  present  charter  should 
be  repealed,  and  secondarily  on  the 
question  whether.  If  It  was  repealed, 
the  new  charter  should  be  plan  one  or 
plan  two,  and  that  If,  on  a  "majority 
of  the  ballots  cast."  the  votes  snould 
be  for  a  repeal,  the  plan  receiving 
the  larger  number  of  votes  cast 
should  be  adopted  as  the  city  char- 
ter, the  ballot  on  which  the  questions 
were  printed  contained,  besides  the 
names  of  a  large  number  of  candi- 
dates for  state  and  national  offices, 
questions,  upon  the  adoption  of  con- 
stitutional amendments,  and  the  tot.iI 
number  of  ballots  cast  waa  six  thou- 
sand nine  hundred  and  stzty-slx.  of 
which,  on  the  question  of  repealing 
the  charter  one  thousand  six  hundred 
and  seventy-six  were  blank,  two  thou- 
sand two  hundred  and  forty  were 
against  repeal,  and  three  thousand 
and  fifty  were  for  repeal.  It  was  held 
that.  In  view  of  the  legislative  policy 
to  make  an  acceptance  of  a  city  char- 
ter turn  upon  the  affirmative  votes  of 
a  majority  of  those  voting  on  the 
question,   the   word   "ballots"  was 
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votes;"  a  printed  or  written  aq>xeMian  <xC  a  Toter's  [  choiee/'  a  seeret  method  of  Toting  at  eleetioiia;** 


■ynoBynouB  with  "votes,"  and  thnt 
onljr  the  ballot*  carrylnr  votes  on  th« 
queation  of  repeal  were  to  be  count* 
TO,  and  henoe  that,  as  there  was  a 
"majority  of  the  ballots  cast"  In  fa- 
vor of  repeal,  the  old  charter  was 
repealed,  and  the  plan  recelvlnK  the 
larger  number  of  votes  was  adopted 
as  the  new  charter.  Caahman  v. 
Salem  City  Clerk.  818  Mass.  IBS,  154, 
158,  100  NE  58. 

Fc]  »roto  tar  MIoV*  aisMaQlshad. 
— "The  word  'ballot'  means.  In  the 
election  of  public  offlcers.  and  al- 
ways meant,  a  paper  so  prepared  by 
printing  or  writing  thereon  as  to 
show  the  voter's  choice,  and  *vote  by 
twilot'  the  deposit  of  such  paper  In  a 
box  tn  such  a  way  as  to  conceal  the 
voter's  choice  If  he  so  desires."  State 
V.  Anderson,  100  Wis.  62S,  580,  76  NW 
482,  42  LRA  2S9  [quot  State  v.  Cus- 
ter, 28  R.  I.  222.  22B,  «8  A  2ft«].  See 
also  Brtsbin  v.  Cleary,  H  Minn.  107. 
108.  1  NW  SSft;  Tempi*  T.  Head,  4 
Vt.  636.  541. 

4T.  Ek  p.  OwoML  148  Ala.  402,  410. 
42  8  078.  121  AmBR  67.  8  LRANS 
188  [onot  Cycl;  Williams  v.  Stein.  S8 
Ind.  89,  92,  10  AmR  07  [quot  Bouvler 
L.  D.];  U.  8.  Standard  Voting  Mach. 
Co.  v.  Hobson,  132  Iowa  38,  48,  109 
NW  468.  119  AmSR  639,  7  LRANS 
612,  10  AnnCas  972;  Detroit  v.  Fourth 
Election  Dlst.,  139  Mich.  548,  552,  102 
NW  1029.  Ill  AmSR  480,  69  LRANS 
184,  5  AnnCas  861;  In  re  Hathlason, 
122  Mo.  A.  437,  444,  99  8W  502:  Wlrth 
V.  Fehlberg,  30  R.  1.  638,  637,  76  A 
438:  In  re  Voting  Hach.,  19  R.  I.  729. 
731.  36  A  71S,  86  LRA  647. 

[a]  OrlffUuOly  a  ballot  "consisted 
of  a  little  oall,  a  bean  or  a  grain  of 
com,  a  coin,  or  any  other  small  ar- 
ticle which  could  tM  concealed  In  the 
hand  so  that  others  might  not  know 
how  the  voter  cast  his  Ballot.  Later 
a  slip  or  piece  of  paper  was  substi- 
tuted for  the  ballot,  on  which  were 
printed  or  written  the  name*  of  the 
candidates  to  be  voted  for,  and  ont  of 
this  latter  method  grew  our  present 
elaborate  Australian  ballot  eystem." 
Lvnch  V.  Malley,  215  111.  574,  579,  74 
NE  723,  2  AnnCas  837. 

[b]  Differeao*  between  a  P9*v 
ballot  and  a  ballot  by  balL^"The 
word  iHillot'  Indicates  a  little  ball, 
and  It  Is  common  knowledge  that  lit- 
tle balls  are  used  In  social  clubs  and 
other  society  elections  to  determine 
whether  a  candidate  for  membership 
shall  be  admitted  or  not.  and  usually 
this  Is  determined  by  the  presence 
of  one  or  more  black  balls,  which 
are  generally  sufflclent,  under  the 
rules,  to  defeat  the  election.  In  such 
balloting  it  Is  absolutely  necessary 
to  name  the  candidate  before  the  bal- 
loting In  order  that  the  voters  may 
know  for  or  against  whom  they  are 
voting.  And  In  balloting  with  paper 
ballots  marked,  respectively,  "yes' 
and  'no'  It  would  be  just  as  necessary 
to  name  the  candidate.  But  where 
the  name  ia  written  or  printed  on  the 
ballot  it  might  well  be  called  a  nom- 
ination and  ballot,  because  It  Is  It- 
self evidence  of  both.  By  simply 
counting  the  ballots  and  names  there- 
on the  election,  except  In  the  case  of 
a  tie  vote,  is  determined."  Wlrth  v. 
Fehlberg.  30  R.  I.  536,  B37,  76  A  438. 

[c]  "The  exprosalon  'blaokball- 
ing*  still  used  in  secret  votes  In  clubs 
and  private  associations  la  the  per- 
petuation of  the  ballot  by  white 
stones  and  black  stones,  by  which 
the  DIkasts  cast  their  votes  In  the 
judicial  assembly  at  Athens,  and  alff- 
nlflea  the  same  as  the  tabulee  or  tab- 
ells  by  which  the  secret  votes  were 
taken  In  Rome."  State  T.  Bliaw,  • 
S  C  94  189 

'dfc  6ourland  T.  Hndreth,  26  Cal. 
161,  194;  Elwell  v.  Comstock.  99  Minn. 
261,  266,  109  NW  113.  698,  7  LRANS 
621,  9  AnnC^B  270;  In  re  P.  B.  Mathl- 
ason  Mfg.  Co.,  122  Mo.  A.  437.  444. 


99  SW  602;  State  t.  Killer,  ST  Oh,  St. 
IS.  21.  99  NB  1078,  44  LRANS  712. 
AnnCasl91SE  761;  SUte  v.  Deputy 
State  B»eotlon  Suprs.,  80  Oh.  St.  471, 
478,  89  NB  83,  24  LRANS  188i  SUte 
V.  Custer,  28  R.  I.  228.  66  A  309; 
Temple  v.  Mead,  4  Vt.  635,  641;  State 
v.  Anderson.  100  Wis.  528,  630,  76 
NW  482.  42  LRA  289. 

[a]  Similar  deflnltlons^d)  "A 
paper  to  express  Intent."  Murdoch  v. 
Strange.  99  Md.  89.  1«T,  B7  A  628,  t 
AnnCas  66;  Stanton  v.  WolmesdorS, 
55  W.  Va.  601,  608,  47  SE  24B  (hold- 
ing that  where  the  language  Is  plain 
it  must  be  taken);  State  v.  Anderson, 

100  Wis.  628,  630,  76  NW  482,  42  LRA 
239.  <2)  "The  piece  of  paper  upon 
which  the  voter  expresses  his  choice." 
State  V.  Blaisdell,  18  N.  D.  81,  36,  119 
NW  360.  (8)  "A  ticket  or  slip  of 
paper,  sometimes  called  a  voting  pa- 
per, on  which  Is  printed  or  written 
an  expression  of  the  elector's  choice." 
Ex  p.  Owens.  148  Ala.  402,  411.  43  8 
676,  121  AmSR  67.  8  LRANS  888 
fquot  Cycl;  Bauer  v.  Wayne  County 
Election  Comrs.,  (Mich.)  141  NW  122, 
123,  <4)  "A  piece  of  paper,  or  suit- 
able material  with  the  name  written 
or  printed  upon  It,  of  the  person  to 
be  voted  for."  Daniel  v,  Blmms,  49 
W.  Va.  664,  680,  39  8E  690.  (5)  "Any 
printed  or  written  ticket  used  In  vot- 
ing." Webster  InL  D.  [quot  State  v. 
Timothy,  147  Mo.  582,  636,  49  SW 
499].  (6)  "A  written  note  or  com- 
munication from  an  elector  addressed 
to  the  government,  expressing  the 
choice  of  the  elector,  but  which  has 
not  as  yet  been  delivered."  Bourland 
v.  Hlldreth,  26  Cal.  161,  194.  (7)  "A 
single  piece  of  paper,  containing  the 
names  of  the  candidates  and  the  of- 
fices for  which  they  are  running." 
Peo.  v.  Holden,  28  Cal.  128,  136:  Den- 
nen  v.  Jastro.  23  Cal.  A.  264,  26S,  137 
P  1069:  Taylor  v.  Bleakley,  66  Kan. 
1.  14,  89  P  1046.  49  AmSR  233.  28 
LRA  888. 

[b]  Vrtnarr  meanliiff  ehanr*d^ 
It  has  been  held  that  the  word  "bal- 
lot," as  used  In  a  constitutional  pro- 
vision that  the  voting  for  general  offl- 
cers shall  be  by  "ballot,"  should  not 
be  construed  in  Its  primary  mean- 
ing, which  signifies  a  little  ball,  but 
with  the  broader  meaning  which  has 
been  eubstltuted  for  the  word  by 
reason  of  the  change  In  the  mode  of 
voting  from  little  balls  to  that  of  a 
paper  vote.  Opinion  of  Justices,  19 
R.  L  728,  731,  3«  A  426.  86  LRA  547. 

[c]  Oonteats. — "Baitot."  as  used 
in  a  statute  providing  that  the  sev- 
eral ballots  to  be  voted  at  any  elec- 
tion shall  be  printed  side  by  side  on 
the  same  sheet  of  paper — the  demo- 
cratic ballot  on  one  side  thereof,  and 
the  republican  ballot  on  the  other, 
and  the  other  ballots.  If  any,  be- 
tween them,  with  one  black  line  be- 
tween each  of  them — and  all  candi- 
dates or  persons  voted  for  by  any 
voter  shall  be  those  whose  names  are 
printed  or  written  as  aforesaid  there- 
on, means  the  whole  column  of  can- 
didates to  be  voted  for,  and  does  not 
mean  the  separate  offices  and  candi- 
dates to  be  voted  for,  a  ballot  being  a 
single  piece  of  wide  paper  containing 
the  names  of  all  the  persons  for 
whom  the  voter  wishes  to  vote  and 
the  designation  of  the  office  he  de- 
sires each  of  them  to  All.  without 
any  other  name  on  It,  or  any  mark 
save  those  sanctioned  by  the  act,  the 
names  of  the  noil  clerks  on  the  back 
of  It  and  the  defaced  columns  on  the 
face  of  It.  Daniel  v.  Slmms,  49  W. 
Va.  664.  660,  39  SE  690. 

Jd]  truBUWked  baUet^(I)  "The 
official  ballot,  so  called,  Is  not  com- 
plete when  Turntsbed  to  the  elector 
as  he  enters  the  booth  to  prepare  his 
ballot.  It  Is  a  mere  form  for  a  bal- 
lot. When  marked  and  prepared  by 
the  voter  so  a*  to  show  his  choice 
at  the  election,  then,  and  not  till 


then,  does  It  become  his  eonatltntloB- 
al  ballot"  State  Custer,  28  R.  L 
222,  226,  66  A  806;  State  v.  Anderaon. 
100  WlB.  S28,  630,  76  NW  482,  42 
LRA  S8».  <2)  A  blank  pleoe  of  paper 
having  on  It  no  words  or  marks  of 
any  kind  whereby  the  meaning  and 
Intent  of  the  person  who  depoiftted 
It  may  be  ascertained  Is  not  a  "bal- 
lot." Murdoch  V,  Strange,  89  Hd.  S9, 
107,  57  A  628,  3  AnnCas  66. 

[e]  '9allot  paper"  and  ■'tallotP 
are  BrnovyBions  terms  and  an  indict- 
ment for  attempting  to  vote  at  an 
election  by  personating  another  per- 
son by  applying  for  a  ballot  In  his 
name  Is  sufficient  under  a  statute 
which  uses  the  words  "ballot  pa- 
per." State  V.  Timothy,  147  Mo.  SU. 
49  SW  499. 

4e>  Ex  p.  Owens,  148  Ala.  402,  411. 
42  S  676,  121  An^R  67.  8  LRANS 
888  [quot  Cycl;  Lynch  v.  Malley,  215 
111.  674,  678.  74  NE  728.  2  AnnCaa 
837;  Williams  v.  Btein,  38  Ind.  89.  92. 
16  AmR  97 :  Taylor  v.  Bleakley,  6S 
Kan.  1,  14.  »  P  1046,  49  AmSR  tSS. 
88  LRA  688;  Detroit  v.  Board  of  In- 
speotors,  139  Mich.  648,  662,  102  NW 
1029,  111  AmSR  430.  69  LRA  184.  S 
AnnCas  881:  Elwell  v.  Comstock,  99 
Minn.  261,  266,  109  NW  698,  7  LRANS 
621,  9  AnnCas  270;  Brlsbln  v.  Cloary. 
26  Minn.  107,  108.  1  NW  826;  Ez  p. 
Arnold.  128  Mo.  256.  261,  30  SW  7€8, 
1036,  49  AmSR  557,  33  LRA  386; 
State  V.  Btate  Bd.  of  Canvassers,  78 
S.  C.  461,  470,  69  BE  145,  14  LRANS 
850,  13  AnnCas  1133;  State  v.  Shaw, 

9  S.  C.  94,  138  [clt  Webster  D.;  Wor- 
cester D.] ;  Pearson  v.  Brunswick 
County,  91  Va.  822,  384.  21  BE  483: 
State  V.  Barden,  77  Wis.  601,  606,  46 
NW  899,  10  LRA  155. 

[a]  Similar  dsftnmenB. — (1)  "A 
secret  method  of  voting."  Ex  p.  Ow- 
ens. 148  Ala.  402,  411,  42  B  676.  121 
AmSR  67,  8  LRANS  888  [clt  Cyc]. 
(2)  "A  method  of  secret  voting  by 
means  of  small  balls,  or  printed  or 
written  ballots,  which  are  deposited 
in  an  urn  or  box,  called  a  ballot  box." 
Century  D.  [qaot  Bhc  p.  Owens,  sb- 
pra].  <S)  "Any  manner  of  voting 
which  preserves  Its  secrecy  la  a  vot- 
ing by  ballot."  Lynch  v.  Malley,  SIS 
III.  674,  678,  74  NE  723,  2  AnnCas  887. 

[b}  The  dl«ttor'l«fc'»r  featne  of 
voting  by  ballot  la  that  every  voter  Is 
thereby  enabled  to  secure  and  pre- 
serve the  most  complete  and  inviol- 
able secrecy  In  regard  to  the  person 
for  whom  he  votes.  Ex  p.  Owens, 
148  Ala.  402,  411,  43  S  676,  121  AmSR 
67.  8  LRANS  886;  State  v.  Anderson. 
26  Fla.  240,  259,  8  S  1;  Williams  r. 
Stein,  38  Ind.  89,  92,  10  AmR  97: 
Taylor  v.  Bleakley,  66  Kan.  1.  14,  39 
P  1045,  49  AmSR  264.  28  LRA  683. 

[c]  The  ob4eet  vt  «be  pcorlalDa 
for  voting  by  ballot  Is  the  fndepend- 
ence  of  the  voter.  Brlabln  v.  Cleary. 
26  MInfi.  107,  108.  1  NW  826. 

[d]  TlT*  ▼Dee  Totlac  OMIb- 
gWWud^— A  ballot  means  a  aecrct 
voting  as  contradlstlngnlabed  from 
that  of  a  showing  of  hands  or  a  viva 
voce  voting.  Ex  p.  Owens,  148  Ala. 
402,  411,  42  S  67C  121  AmSR  «7,  8 
LRANS  888;  Lynch  v.  Malley,  216  111. 
574,  678,  74  NB  788,  2  AnnCaa  8S7; 
Willl&ms  V.  Stein,  28  Ind.  89.  90.  96, 

10  AmR  97:  Detroit  v.  Fourth  Elec- 
tion Dist.,  189  MIoh.  648.  662,  102  NW 
1029,  111  AmSR  430.  69  LRA  184.  6 
AnnCas  861;  Brlsbln  v.  Cleary.  26 
Minn.  107,  108,  1  NW  826:  Temple 
Mead.  4  Vt.  586.  541.  See  Stat*  Y. 
Shaw.  9  S.  C.  94,  139. 

[e]  Blectlon  by  joint  ballet  of  a^ 
aemUr. — The  word,  as  used  in  Const 
art  4  S  13.  providing  that  for  each 
judicial  circuit  a  Judge  shall  be  elect- 
ed  by  joint  ballot  of  the  general  as- 
sembly, is  not  synonymoMB  with 
"vote,"  but  Is  used  in  Us  popular 
meaning  of  a  secret  vote.  Stat*  v. 
Shaw,  9  S.  C.  94.  137.  188.  


Tw  Iftter  eaa*at  d«r*lopm*BtB  and  ehugwi  in  the  law  aee  eumulatlve  Annotation*,  bbju*  title,  page  and  note  number. 

Digitized  by  Google 


BALLOT— BANCAROTA 
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the  aot  of  Totu^;""  the  reanlt  of  voting.*^ 

Ab  ft  Tvrb,  to  vote  for  or  ehoose  a  perMm  into  an 
office  by  meana  of  little  balU  of  several  eolors  vhieh 
are  put  into  a  box  privately,  aeoording:  to  tbe  in- 
fllination  of  the  ehooaer  or  voter,  or  by  writing  the 
name  or  names  of  the  candidates  upon  small  pieces 
of  paper  and  rolling  them  up  so  they  oannot  be  read 
and  putting  them  into  a  box."' 

BAUUOT  BOX.**  A  receptacle  provided  by  tbe 
officers  or  persons  holding  an  election  for  receiving 
the  ballots,  which  box  is  to  be  kept  loAed  or 
otherwise  well  seenred  until  tbe  election  is  fln- 
iehed." 

BALLOT  PAPER.<» 

BALL  PAAK."  * 

BALLROOM.'^  A  room  designed  expressly  for 
balls  or  dancing  parties,  or  a  room  in  whieh  sueh 
entertainments  are  given.*" 

BALLS.   In  one  sense  used  as  a  trade  name  for 


opals." 

BAUL**  Anything  that  heals  or  that  mitigates 
pain.'> 

tiATJiAif  'Any  aromatic  or  odoriferous  exuda- 
tion from  trees  or  shmbs,  whether  spontaneous  or 
after  incision balm." 

BALTIO.  Appellative  of  or  pertaining  to  the  sea 
which  separates  Sweden  from  Denmark  Ctermany, 
and  Russia.** 

BALUSTBASE.**  An  ornamental  railing  or 
pierced  panpet  of  any  kind,  whether  serving  as  a 
barrier  or  merely  as  a  decorative  feature,  and 
whether  composed  of  balnsters  or  not.** 

BAMBOO.**   A  species  of  grass.** 

BANAHTA.** 

BANC'"  Bench;  the  place  where  tbe  court  r^- 
lariy  sits;  tbe  full  eonrt.^* 

BANOABOTA.  In  Spanish  law  bankruptcy." 
The  term  is  used  interchangeably  with  quiebni,^' 


bidlota*  had  been  expounded  and  con- 
strued by  the  various  courts  of  last 
resort,  and,  witb  entire  unanimity, 
they  had  declared  It  meant  a  secret 
ballot,  and  that  the  essential  prin- 
ciple of  this  manner  of  voting  was 
that  the  elector  might  conceal  from 
every  person  the  name  of  the  candi- 
date for  whom  he  voted,  or  the  char- 
acter of  bla  vote  upon  any  question 
submitted  to  the  electors  at  an  elec- 
tion; tluit  the  manifest  and  obvious 
purpose  was  to  protect  the  secrecy 
of  the  ballot  In  order  to  guard  and 
protect  the  voter  against  Intimida- 
tion and  secure  him  entire  freedom  in 
the  exercise  of  the  elective  franchise 
and  reduce  to  a  minimum  the  Incen- 
tive to  bribe  the  voter."  Ex  p.  Ar- 
nold. 128  Mo.  256,  261.  30  SW  768.  49 
AmSR  657.  83  LRA  386.  See  also 
Detroit  V,  Fourth  EHectlon  Dlst..  139 
Mich.  648,  553,  102  NW  1029,  111  Am 
SR  430,  69  LRA  184,  5  AnnCas  861. 

[g]  n*  use  of  a  voting-  madilu 
Is  a  vote  by  ballot.  Lynch  v.  Mall  y, 
215  III.  574,  577,  74  NE  723,  1'  Arm 
Cas  837;  Splckerman  v.  Godclard.  1!2 
Ind.  628,  526,  107  NE  3.  LHAiaiFIC 
613:  tJ.  S.  Standard  VotinK  Mach.  Co. 
V,  Hobson.  132  Iowa  Ss.  IK,  109  NW 
458,  119  AmSR  539,  7  LllAN.S  .'.:2, 
10  AnnCas  972:  Detroit  v.  Fourth 
Election  Diet..  139  Mich.  54S,  549.  153 
NW  1029,  111  AmSR  430,  69  I.RA  IM. 
6  AnnCaa  861:  Elwell  v.  Cotnsinck, 
99  Minn.  261,  263.  109  NW  11^.  il'J^,  7 
L.RANS  621,  9  AnnCas  270.  Com^^are 
State  V.  Board  of  Elections,  80  Oh. 
fit.  471.  4S9,  89  NE  38.  24  LRANS  188 
(where  the  court  held  that  the  use 
of  voting  machines  was  repugnant  to 
a  constitutional  provision  which  or- 
dains that  all  elections  shall  be  by 
ballot). 

[h3  Itt  aaolent  Oreso*  a  ballot 
"was  not  always  secret,  as  It  Is  said 
that  the  Grecian  assemblies  and 
courts  were  held  In  the  daytime  In 
public  places,  and  the  voters  were 
separate  from  the  popular  audience 
only  by  a  cordon  of  ropes,  and  when 
the  voters  went  up  ana  deposited 
their  ballots  It  was  known  how  they 
voted."  Ex  p.  Owens.  148  Ala.  402. 
410.  42  8  676,  121  AmSR  <t7.  8  LRA 
NS  888. 

BO.  Ex  p.  Owens,  143  Ala.  402,  411. 
42  8  676.  121  AmSR  67.  8  LRANS 
888;  Williams  v.  Stein.  38  Ind.  89.  92, 
10  AmR  97  [quot  Bouvler  L.  D.l; 
Detroit  V.  Fourth  Election  Dlst.,  139 
Mich.  648,  553.  102  NW  102S,  lU  Am 
SR  480,  69  LRA  184,  6  AnnCas  861. 

[a]  StmUar  aeflBltloa^"The  act 
of  voting  by  balls  or  tickets,  by  put- 
ting the  same  into  a  box  or  urn." 
Ex  p.  Owens.  14S  Ala.  402.  411,  42  8 
876.  121  AmSR  67.  8  LRANS  888 
[quot  Cyc]. 

SI.  Detroit  v.  Fourth  Election 
Dlst..  139  Mich.  648,  563,  102  NW 
1029.  Ill  AmSR  430,  69  LRA  184,  6 
AnnCas  881, 


6X  Williams  v.  Stein,  88  Ind.  89, 
90,  96.  10  AmR  97  [clt  Wharton  L. 
P.]- 

63.  See  also  Ballot  ante  p  1173: 
and  see  generally  Elections. 

64.  Clary  v.  Hurst,  104  Tex.  428, 
429.  138  SW  666. 

[a)  Similar  aefliatlon^"A  box  or 
other  contrivance  for  the  receipt  of 
ballots."  Williams  v.  Stein,  88  Ind. 
89,  92,  10  AmR  97  [quot  Bouvler  X*. 
D.]. 

M.   See  Ballot  ante  p  1173. 

86.   Bijl  paxki 
Generally  see  Baseball  [6  Cyc  6211. 
Right  of  adjoining  resident  to  enjoin 

games  see  Nuisances  [29  Cyc  1186]. 

ST.  BallToemi 
As  trade  fixture  see  Fixtures  [19  Cyo 

1065]. 

Concert  or  dancing  hall  as  subject  of 
license  tax  see  Licenses  [26  Cyc 
614]. 

Dance  hall  as  disorderly  house  see 
Disorderly  Houses  [14  Cyc  488], 

Phrase    "place    of    amusement,"  as 
used  in  statute,  as  including  dance 
hall  see  Theaters  and  Shows  [38 
Cyc  254]. 
58.   Century  D. 

[a]  Social  gatherlu. — An  Indict- 
ment charging  an  offense  to  have 
been  committed  In  a  ballroom  will  be 
understood  to  mean  a  place  where  a 
social  gathering  composed  of  men 
and  women  was  engaged  In  dancing, 
and  It  Is  not  necessary  that  dancing 
was  going  on.  Owens  v.  State,  3  Tex. 
A.  404,  406. 

B9.  U.  S.  V.  American  Gem,  etc., 
Co..  142  Fed.  283.  284. 

eo.   See  Balsam  post  this  page. 

61.  Fetrldge  v.  Wells,  4  AbbPr 
<N.  T.)  144,  149.  13  Hoi^r  885  [clt 
Webster  D.;  Johnson  D.]. 

[a]  "Balm  of  Thonaaad  VXffwen,** 
— ^The  word  "Balm,"  as  used  In  the 
expression  "Balm  of  Thousand  Flow- 
ers," Is  not  a  fancy  phrase.  It  has  a 
clear  and  definite  meaning.  In  Its 
literal  and  proper  sense,  as  distin- 
guished from  Its  metaphorical.  It 
means  an  aromatic  vegetable  Juice, 
whether  extracted  from  trees,  shrubs, 
or  flowers.  And  as  used  for  a  trade 
label  In  connection  with  a  cosmetic, 
there  Is  on  every  label  on  the  bottles 
sold  a  positive  assertion  that  the 
IlQuId  Inclosed  Is  the  aromatic  Juice 
of  unnumbered  flowers.  Fetrldge  v. 
Wells,  4  AbbPr  (N.  T.)  144,  141,  18 
HowPr  386. 

es.   Century  D. 

[a]   Balsam  in   gelatlii  eapsules 

oannot  be  considered  simply  as  bal- 
sam and  classlfled  as  "balsams  .  ,  . 
advanced  In  value  or  condition,"  un- 
der Tariff  Act  July  24.  1897,  c  11  I  1 
Schedule  A  par  20  (30  U.  S.  St  at 
L.  152),  because  nothing  whatever 
has  been  done  to  the  balsam  Itself. 
U.  S.  V.  Lehn,  172  Fed.  171.  172. 

63.  Century  D.  See  Balm  ante 
this  page. 


64.    Century  D. 

[a]  In  marine  Insnranoe.— Evi- 
dence was  held  admissible  to  prove 
that  the  Quif  of  Finland  was  within 
the  Baltic,  as  used  In  mercantile 
contracts,  although  the  two  bodies 
of  water  are  treated  as  separate  and 
distinct  by  geographers.  Ubde  v. 
Walters,  3  Campb.  16. 

68.  Blgbt  of  abntUag  owaer  to 
maintain  structure  encroaching  on 
street  see  Municipal  Corporations  [28 
Cyo  8601. 

68.  Century  D. 

[a]    "l>oor-sWps"  dlstlngnishaA^ 

Where  a  statute  authorized  cities  to 
make  "such  rules  and  regulations  for 
the  erection  and  maintenance  of  bal- 
ustrades, or  other  projections  upon 
the  roofs  or  sides  of  buildings  there- 
in, as  the  safety  of  the  public  re- 
quires," It  was  held  that  such  a  stat- 
ute did  not  give  power  to  pass  an 
ordinance  prohibiting  the  erection  and 
maintenance  of  doorsteps  In  the  high- 
way without  the  permission  of  the 
mayor  and  aldermen.  Cushing  v.  Bos- 
ton, 128  Mass.  380,  331.  332,  85  AmR 
3S3. 

67.  See  generally  Customs  Duties 
[13  Cyc  11043. 

66.  China,  etc..  Trading  Co.  v.  XT. 
S..  66  Fed.  733,  734. 

[a]  Bamboo  bllada  and  sorolls  are 
properly  dutiable  as  manufactures  of 
grass  under  Tariff  Act  Oct  1,  1S90 

Ear  460.  China,  etc,  Trading  Co.  v. 
r.  S..  66  Fed.  788,  784. 
[bj  Bamboo  OrenK  stloks,  round- 
ed at  the  ends  and  smoothed  off  at 
the  Joints,  are  covered  by  the  enu- 
meration of  bamboo  In  Tariff  Act 
July  24,  1897,  c  11  B  2  Free  List  par 
700  (30  tr.  8.  St  at  L.  202).  rather 
than  by  the  provision  for  wood,  un- 
manufactured. In  Schedule  D  par  198 
I  1  (30  U.  S.  St  at  L.  167).  U.  S.  v. 
Knipscher,  etc..  Silk  Dyeing  Co.,  152 
Fed.  590,  i;91. 

69.  Banana  included  within  the 
term  "prortrtOM"  see  Provisions  [32 
Cyc  742]. 

TO.  See  generally  Courts  [11  Cyc 
633]. 

71.  Black  L.  D. 

[a]  "Slttinga  la  banc  were  those 
cittlngs  which  tbe  English  superior 
courts  of  common  law  held  for  the 
purpose  of  hearing  and  deciding 
questions  of  law,  e.  g,  on  demurrers, 
motions  for  new  trials,  Ac,  as  op- 
posed to  Sittings  at  the  assises  or  at 
NIst  Prlus,  and  to  trials  at  bar.  ,  .  . 
Since  the  Judicature  Act,  sittings  for 
deciding  questions  of  *law  are  prop- 
erly called  *sittlngs  of  divisional 
courts.'  but  the  term  In  banc'  Is  still 
sometimes  used  to  signify  the  meet- 
ing of  a  quorum  of  the  full  court." 
Rapalje  ft  Xh  L.  D. 

72.  Escrlehe  Dlcclonario.  See  gen- 
erally Bankruptcy  post  7  C.  J.  p  1. 

7a.  See  Spanish  Commerce  Code 
arts   870-941.     In   the  PhUlpplnes 
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BANCABOTA^BANDOLEBISUO 


except  that  the  former  implies  frond  or  other  di»- 
ereditable  element  as  a  oanse  of  bankmptey.'* 

BAN0U8.  The  original  name  of  the  English  court 
of  common  pleas.'' 

BANOUS  BEaiNJE.  The  [«mrt  of]  queen's 
beneh." 

SANOUB  BEaiS.  The  [eonrt  of]  king's  bench." 
BANOUS  SUPEBIOS.    The  upper  bench;  the 
king's  bench  was  so  called  dnring  the  Protectorate." 
BAND.''  A  company  of  persons.***  ■ 
BAin>IT."^   A  man  outlawed."' 


BANDO.  In  S^ish  law  the  o£Beial  annoanee- 
ment  <n-  proelamatioa  of  a  poblie  act  sueh  aa  a  Uw, 

ediet,  sentence,  etc."' 

BANDOLSBISHO.*  In  Spanish  law  brigandage,** 
wfaioh  has  been  the  object  of  proscriptive  legislation 
in  Spain  from  the  euliest  times.*"  la.  the  Philip- 
pines this  has  been  made  a  special  statutory  of- 
fense." It  is  distinct  from  robo,  errai  thon£^  ac- 
companied biHnieidiOf*'  and  was  intended  to 
meet  abnwmal  etmditionB  fcdlowing  the  Philippine 
insurrection.*' 


these  have  been  superseded  by  In- 
solvency leglsletlon  based  on  the 
Federal  Bantcruptcy  Act  of  1S98. 

74.    Escrlche  Dlcclonarlo. 

78.    Burrin  L.  D. 

[a)   BaBow  apvd  W—tawaaOiii- 

un,  the  bench  at  WestmlnBter.  was 
the  name  by  which  this  court  was 
afterward  distlnauished.  Burrlll  It. 
D. 

TC.   Bouvler  L.  I>. 

77.  Burrill  U  D. 

78.  Wharton  t..  Lex. 
7t.  Bandi 

Indian  see  Indians  [23  Cyc  1S2  et 
Beq]. 

BCarlna,  pay  of  see  Army  and  Navy  | 
110. 

Nation  or  tribe  dlstln^lshed  see  In- 
dians [22  Cyc  152]. 
See  also  BandolertsTno  post  this  page. 

80.  Guttman  v.  U.  S.,  18  "Wall 
(U.  S.)  84,  87,  21  U  ed.  816:  Quit- 
man V.  U.  8.,  8  Ct.  CI,  60.  67  (tBe 
term  In  both  cases  perhaps  means  a 
company  of  armed  persons). 

[a]  Pepsrate  poUtloal  Mtltr  u- 
aeeMury. — "To  constitute  a  ^band* 
we  do  not  think  It  necessary  that  the 
Indians  composing  it  be  a  separate 

{lolltlcal  entity,  recognized  as  such, 
nbabltlng  a  particular  territory,  and 
with  whom  treaties  had  been  or 
might  be  made.  These  peculiarities 
would  rather  give  them  the  character 
of  tribes.  The  word  "band'  Implies  an 
Inferior  and  less  permanent  organisa- 
tion, though  It  must  be  of  sufficient 
strength  to  be  capable  of  Initiating 
hostile  proceedings."  Conners  v.  U. 
8.,  180  U.  S.  271,  276.  21  SCt  362.  46 
U  ed.  626. 

[b]  Same  laadersUp  and  oomaoon 
desln. — In  the  act  of  March  3,  1891 
(26U.  S.  St.  at  L.  851  c  538).  giving 
the  court  of  claims  Jurisdiction  over 
all  claims  for  property  taken  or  de- 
stroyed by  Indians  belonging  to  any 
band  In  amity  with  the  United  States, 
"band"  means  a  company  of  Indians 
not  necessarily,  although  often,  of 
the  same  race  or  tribe,  but  united  un- 
der the  same  leadership  In  a  common 
design.  While  a  "hand"  does  not  Im- 
ply the  separate  racial  origin  char- 
acteristic of  a  tribe,  of  which  It  is 
usually  an  offshoot.  It  does  Imply  a 
leadership  and  a  concert  of  action. 
Whether  a  collection  of  marauders 
should  be  treated  as  a  "band"  whose 
depredations  are  not  covered  by  the 
act  may  depend  not  so  much  upon  the 
numbers  of  those  engaged  in  the  raid, 
as  upon  the  fact  whether  their  d^re- 
datlons  are  part  of  a  hostile  demon- 
stration against  the  government  or 
settlers  In  general,  or  are  for  the 
purpose  of  individual  plunder.  Mon- 
toya  v.  U.  S.,  180  0.  8.  261,  86S.  21 
SCt  358.  45  L.  ed.  521. 

[c]  MosUle  "bMid."— An  allegation 
In  a  petition  that  an  army  transporta- 
tion train  "was  attacked  by  a  band 
of  hostile  Indians,"  and  the  claim- 
ant's oxen  "were  captured  by  the 
said  band  of  hostile  Indians,"  does 
not  entitle  the  Claimant  to  relief  un- 
der the  act  of  March  3,  1849,  provid- 
ing that  any  person  who  has  sus- 


tained damage  by  the  capture  by  an 
enemy  shall  be  paid  therefor,  since 
the  words  "[hostile]  band"  may  Im- 
ply merely  marauders  and  plunder- 
ers, and  not  a  tribe  at  war  with  the 
United  States.  Guttman  T.  II.  S.,  9 
Ct.  CI  60.  67- 

81.  Bandlti 
Generally  see  Convicts  [9  Cyc  869]; 

Outlaw  [29  Cyc  1644]. 
Liability  for  enme  by  see  Counties 

[11  Cyc  600]. 
See  also  Bandolerlsmo  post  this  page. 

sa.   Wharton  L.  Lex. 

SS.  Gscrlche  Dlcclonarlo.  See  also 
Banno. 

S4.    Bscrlche  Dlcclonarlo 

B8.  Gscriche  Dlcclonarlo;  Movls- 
sima  Recopllaclon  lib  XII  tit  XVII 
ley  1;  Law  of  Jan.  8,  1877. 

86.  Act  No  618,  as  amended  by 
Act  No.  1121  (compare  Act  No.  2036) 
t  1  provides:  "Whenever  three  or 
more  persons,  conspiring  toKether. 
shall  form  a  hand  of  robbers  for  the 
purpose  of  stealing  carabaos,  horses, 
rice  or  personal  property  of  any  de- 
scription, or  for  the  purpose  of  ab- 
ducting persons,  eltber  for  the  pur- 
pose of  extortion  or  obtaining  ran- 
som, or  for  any  other  purpose,  by 
means  of  force  and  violence,  and 
shall  be  armed  with  deadly  weapons 
for  this  purpose,  they  shall  be  deemed 
highway  robbers,  or  brigands." 

Ta]  •^he  statute  denuing  baado- 
lemmo  makes  the  following  facts 
necessary  to  constitute  the  crime: 
(1)  There  must  be  three  or  more  per- 
sons. (2)  These  persons  must  con- 
spire together  for  the  purpose  of 
forming  a  band  of  robbers  for  the 
purpose  of  stealing  carabaos  or  other 
personal  property  by  means  of  force 
and  violence.  (3)  They  must  go  out 
upon  the  highway  and  roam  over  the 
country  armed  with  deadly  weapons 
for  the  purpose  of  stealing  carabaos 
or  other  personal  property.  <Act  No. 
618  as  amended  by  Act  No.  1121.)" 
U.  S.  v.  Salcedo,  4  Philippine  234.  236. 
And  see  U.  S.  v.  Aquino,  11  Philippine 
236.  237;  U.  S.  v.  Natlvldad.  3  Philip- 
pine 732,  735;  U.  S.  v.  GulUermo,  8 
Philippine  657,  668;  U.  S.  v.  Dalawan, 
3  Philippine  620,  622;  U.  8.  v.  Cabue- 
nas,  3  Philippine  366,  369. 

87.  "The  defendants  were  more 
than  three  in  number.  They  were 
armed  with  deadly  weapons  (bolos); 
they  left  their  homes  and  went  to- 
gether (except  Cirlaco  Ibafies.  Lay- 
lay,  and  Politico)  to  the  barrio  of 
Calatrava  and  there  committed  the 
robbery.  Prom  these  facts  It  may 
reasonably  and  lawfully  be  inferred 
that  they  conspired  together  for  the 
purpose  of  committing  said  robbery; 
but  may  It,  In  addition,  be  Inferred 
that  they  also  conspired  together  to 
form  a  band  of  hlshway  robbers  or 
brigands?  We  think  not.  The  words 
"highway  robbers'  and  'brigands'  are 
synonymous.  A  brigand  Is  defined  by 
Webster  as  being  'A  lawless  fellow 
who  lives  by  plunder;  one  of  a  gang 
living  In  mountain  retreats;  a  high- 
wayman; a  freebooter.'  A  band  or- 
ganised for  the  purpose  of  commit- 


ting depredations  and  disturbing  or- 
ganised society  by  disregarding  the 
laws  of  the  land  and  the  rights  of 
the  people, — something  more  than  a 
mere  robber.  We,  therefore,  conclude 
that  the  facts  In  this  case  do  not 
constitute  the  crime  of  bandolerls- 
mo." U.  S.  V.  Ibafles,  19  Philippine 
463,  470.  Compare  U.  S.  v.  Manlque, 
S  PhUipplne  676,  676.  WllUrd.  J„  in 
a  dissentinK  (winlcm,  said:  "Act  Na 
618  has  created  no  new  crime.  Its 
puipose  was  to  make,  and  It  has 
made,  two  changes  In  the  existing 
law:  (1>  The  crime  of  robbery  In  a 
band  was  recognlxed  by  the  Penal 
Code  and  the  maximum  punishment 
In  a  case  of  this  kind  where  no  seri- 
ous injury  to  the  person  results  was 
ten  years.  This,  by  section  1,  has 
been  raised  to  a  minimum  of  twenty 
years.  <2)  By  section  2  one  can  now 
be  convicted  of  robbery  In  a  band  by 
proof  that  he  belonged  to  a  hand  or- 
ganized for  such  purpose,  without 
any  proof  that  any  robbery  has  been 
committed.  This  could  not  be  dons 
under  the  Penal  Code."  U.  S.  v.  De- 
cusin,  2  Philippine  686,  544.  But  In 
U.  S.  v.  Maano,  2  Philippine  718.  724, 
McDonough.  J.,  also  dissenting,  de- 
clared: '^t  Is  stated  In  the  dissent- 
ing opinion  in  the  Decusin  case  that 
Act  No.  618  does  not  create  a  new 
crime.  We  think  it  does.  That  Is 
not  an  act  to  punish  the  crime  of  rob- 
bery or  larceny,  for  upon  proof  of 
the  acts  of  the  defendants  mentioned 
In  the  law,  they  may  be  convicted, 
without  proof,  on  the  commission  of 
robbery  or  larceny;  and.  If  the  con- 
spirators or  brigands  go  further,  and 
not  only  violate  the  terms  of  Act  No. 
618,  by  conspiring  for  the  purposes 
mentioned,  by  forming  their  armed 
band,  and  by  going  out  upon  the 
highway  or  roaming  over  the  country, 
acts  which  complete  the  conspiracy 
and  the  crime,  but.  In  addition  to  this, 
if  they  commit  robbery  or  larceny, 
they  may  he  convicted  in  another 
trial,  on  the  charge  of  robbery  or 
larceny,  as  the  case  may  he.  The 
offense  committed  under  Act  No.  SIS 
is  a  felony,  highly  penal,  and  it  does 
not  merge  in  the  felony  of  robbery  or 
larceny  committed  by  the  same  band; 
nor  does  the  robbery  or  larceny 
merge  in  the  conspiracy.  Hence,  Act 
No.  618  and  the  provisions  of  the 
Penal  Code  relating  to  robbery  and 
larceny  are  not  In  conflict,  and  the 
former  does  not  expressly  or  implied- 
ly repeal  or  modify  the  latter,  for 
they  do  not  relate  to  the  same 
crimes." 

[a]    A  eoavtotlon  for  vebo  does  not 

bar  one  for  bandolerlsmo.  U.  S,  t, 
De  los  Santos,  7  Philippine  B80. 

88.  "At  the  time  these  provisions 
were  enacted  there  were  In  force 
statutes  defining  and  penalizing  rob- 
bery In  band,  robbery  with  homicide 
abduction,  etc.  In  fact  every  kind 
of  robbery  was  deSned  and  punished 
in  those  statutes  (Penal  Code)  bat 
there  was  no  law  punishing  or  mak- 
ing it  a  crime  to  form  bands  for  the 
purpose  of  committing  robbery,  lar- 


•  By  CHARL1SS  SUMNBR  LOBINOIER,  Ph.D.,  LL.M..  Judge  of  the  United  States  Court  for  China;  Professorial 
Lecturer  in  Law,  University  of  the  Philippines.  Sometime  Judge  of  the  Court  of  First  Instance,  Philippines;  Mem- 
ber of  the  Nebraska  Supreme  Court  Commission;  Professor  of  Law  In  the  University  of  Nebraska.  Author  of 
"The  People's  Law"  (the  Macmlllan  Co,  1909),  "Philippine  Practice"  <1907),  "The  Evolution  of  the  CivO  Law" 
(1916),  *^errltorles"  3S  Cyc  191,  and  other  articles  in  legal  encyclopedias. 

For  later  oaess,  derelopasnta  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Omupixmcy  is  an  essential  element  of  the  eiime.'* 
It  may,  however,  be  infened  from  the  fact  that 
time  or  more  have  luited  in  cramnitting  the  pro- 
hibited ftets  repeatedly.'**  The  offender  must  be  an 
aetnal  member"  or  abettor**  of  an  armed  band** 
whose  pnrpoBe  is  the  oommiflsitm  of  aets  enumerated 
in  the  statate.** 

FlMSe  ud  jnm.  Th9  original  statnte  speeifled 
those  who  "go  oat  npon  the  highway  or  Voam  over 
the  eonntry,"  but  it  was  so  construed  as  not  to  re- 
quire an  averment  in  ipsissimia  verbis.'"  Jurisdio< 


tion  is  conferred  upon  courts  of  the  provinee  where- 
in the  aeenaed  "may  be  t^en  or  from  whieh  they 
may  have  fled,"**  and  the  complaint  must  disclose 
such  jurisdiction.*^ 

Oonrictioii  may  be  based  upon  a  plea  of  guilty,"' 
or  upon  einsumstantial  evidence.** 

Oonviction  of  other  offense.  Where  the  complaint 
charges  a  more  eomprehsisive  crime  as  well  as  Ihui- 
dolerismo,  and  the  evidence  is  insuffleient  as  to  the 
latter,  the  accused  may  nevertheless  be  convicted 
of  the  former,^  but  not  of  an  offense  not  covered  by 


ceny,  or  abduction.  At  the  time  Act 
No.  518  was  pasMd  some  sectiooa  of 
the  country  were  Infested  with  rov- 
ing bands  of  outlaws.  The  articles 
of  the  Penal  Code  were  considered  In- 
BUfnclent  to  meet  the  existing  con- 
ditions and  to  adequately  punish 
members  of  such  bands."  U.  S.  v. 
Ibanez.  19  PhUipplne  463,  469.  "It 
Will  be  seen  at  a  glance  that  the  main 
object  In  enacting  this  law  was  to 

erevent  the  formation  of  such  bands; 
1  fact  the  heart  of  the  offense  con- 
■lata  In  the  formation  by  three  or 
more  persons  conspiring  together  for 
the  purpose  of  theft  or  robbery,  and 
■uoh  formation  Is  sufficient  to  con- 
atitute  a  violation  of  this  act.  Zt 
would  not  be  necessary  to  show.  In  a 
prosecution  under  It,  that  a  member 
or  members  of  the  band  actually 
committed  theft  or  highway  robbery 
In  order  to  convict  him  or  them;  for 
the  crime  Is  proved  when  the  or- 
ganlxation  and  purpose  of  the  band  is 
shown  to  be  such  as  Is  prohibited  by 
the  statute."  U.  S.  v.  Decusln,  2 
Philippine  636,  538. 

88.  U.  S.  V.  Espirldlon,  3  Philip- 
pine 435;  U.  S.  V.  Decusln,  2  PhUip- 
pine  636,  639. 

90.    U.  S.  V.  Bustamante,  8  Phlllp- 

glne  698.  699.    Compare  dis.  op.  in  U. 
.  V.  Maano,  2  Philippine  718,  721, 
722. 

[a]  Bat  a  single  lartaiuM  will  not 
Bufllce.  U.  S.  V.  Fellclano,  3  Philip- 
pine 422. 

[b]  ooBsplxMr  Is  safloiMiUr  ai- 
iMsa  by  charghiB  that  the  accused 
"dvvotea  th«mselve«"  to  one  of  the 
prohibited  practices.  U.  S.  v.  Bun- 
doc.  8  Philippine  614,  615. 

•1.  U.  8.  V.  De  la  Crus,  2  Philip- 
pine 431:  U.  S.  V.  Ambata,  8  Philip- 
pine 327  ("We  do  not  think  that  the 
acts  committed  by  the  remaining 
four  defendants  other  than  Anacleto 
C^usat  and  Teodorlco  Plslgan  made 
them  members  of  this  band.  There 
was  no  evidence  in  the  case  that  they 
left  the  pueblos  in  which  they  lived 
or  actually  joined  or  remained  with 
the  band  In  Its  camp  or  elsewhere. 
There  Is  evidence  that  they  collected 
money  within  their  pueblos  for  Mon- 
talon  to  be  delivered  to  the  defendant 
Agaton  Ambata  for  his  chief.  But 
this  did  not  make  them.  In  our  opin- 
ion, members  of  the  band  within  the 
meaning  of  sections  1  and  2  of  said 
Act"). 

la]  lUnlr  remaining  wStt  a  teaa 
torn  m  shut  tlma  is  Insufficient.  XT. 
8.      Agutlar,  4  Philippine  361,  362. 

[b]  IKSM  appolBtusmt  to  oflbdal 
teamoa  in  a  baud  (1)  of  ladrones,  not 
accepted  by  the  appointee.  Is  not 
sufficient  to  convict  him  of  brigand- 
age. U.  S.  V.  Oacer,  4  Philippine  660, 
662.  (2)  The  mere  possession  by  de- 
fendant of  an  appointment  as  a  lieu- 
tenant in  a  band  of  brigands.  Issued 
by  the  leader  of  the  hand,  without 
any  evidence  that  defendant  had  ever 
acted  under  it,  is  not  sufficient  to 
convict  of  brigandage,  U.  8.  v.  Nu- 
nes,  4  Philippine  441,  448. 

[c]  It  la  no  defsnaa,  however, 
that  the  accused  acted  under  orders. 
If  he  committed  the  prohibited  acts. 
tr.^S.  V.  Marlnay,  4  Phlllpphie  209, 

M.  Philippine  Act  No.  618.  I  4; 
tJ.  8.  V.  Rama.  3  Philippine  716,  719; 


U.  8.  V.  De  Padua.  3  Philippine  265, 
867  (fumishInK  information).  And 
see  U.  8.  v.  vergara,  6  Philippine 
428:  r.  8.  V.  Oruga,  «  Philippine  361: 
U.  8.  V.  Navarrette,  4  PhUlpplno  108, 
109;  U.  S.  v.  De  Padua,  S  Philippine 
265,  266. 

[a]  Sowovar,  (1)  merely  enter- 
taining or  otherwise  assisting  mem- 
bers unawares  is  not  sufficient.  U. 
8.  V.  Poblete,  7  Philippine  127.  129 
(where  it  Is  observed:  '^tlie  person 
rendering  such  assistance  to  a  band 
of  this  character  must  know  at  the 
time  such  assistance  is  rendered  that 
the  band  is  a  band  of  brigands.  <U. 
S.  V.  Francisco  Hartines  Uontero^ 
case  2316,  decided  April  2B,  V. 
a.  T.  Francisco  Balbas,  6  Philippine 
184.  18.5.  5  Off.  Gaz.  71;  U.  S.  v.  Apo- 
lonlo  Aytona,  Aug.  3,  1906  (4  Oft. 
G:iz.  742)");  U.  S.  v.  Saulo.  6  PhlHp- 
pino  417,  418.  (2)  Nor  is  the  colloc- 
tlon  of  money  for  them.  U.  K.  v.  De 
la  Cruz.  3  Philipnine  573.  riT4;  11.  S. 
v.  Ambiita.  :t  Ptiilipinni;  :137.  32S:  U. 
S.  V.  Gonzale.s,  unrfjiorteii.  (3)  Tlie 
dflivery  hy  a  teiixiiit  to  his  landlord 
of  a  part  of  the  crop,  such  lamilord 
beitis'  the  leiitior  of  a  biiiul  of  brlpf- 
ands,  is  not  suHtcietu  to  convict  the 
tenant  of  a  vioUiiioii  of  Act  No.  1121 
!  3.    U.  K.  V.  Cantil.  4  Philippine  ll8. 

93.  U.  S.  V.  MaiiRubat,  3  ['hilippiie 
1,  2. 

[a]  Bnt  not  «v*rT  mraibar  Hood 
bear  anus. — U.  B.  v.  Beltran,  23  Phil- 
ippine 197.  202  (where  it  is  observed: 
"While  we  do  not  now  desire  to  de- 
cide that  if  one  member  of  a  band  is 
armed  with  a  deadly  weapon,  that 
that  would  be  sufficient  to  miake  a 
band  of  brigands  armed  With  deadly 
weapons,  we  simply  desire  to  decide 
that  when  some  members  of  the 
band  are  armed  with  bolos  and  dag- 
gers and  others  with  clubs,  that  that 
Is  sufficient  to  make  a  band  of  brig- 
ands armed  with  deadly  weapons"). 

[b]  Bands  of  military  or  polltioal 
Oharaoter. — (1)  "This  court  has  fre- 
auently  held  that,  notwithstanding 
the  fact  that  men  are  organised  un- 
der the  guise  of  a  military  estab- 
lishment, if  they  are  actually  and  no- 
toriously engaged  In  robbery  and  pil- 
lage, such  band  or  members  of  the 
same  may  be  convicted  of  the  crime 
of  brigandage.  (U.  8.  v.  Gulnacaran, 
2  Philippine  651.  559,  1  Off.  Gax.  871; 
U.  -S.  v.  Cervantes.  8  Philippine  221, 
222.  3  Off.  Gait.  170.)"  U.  8.  v.  Sakay. 
etc..  8  Philippine  2S5,  260.  (2)  Where 
It  appears  that  the  armed  band  of 
whl(^  the  accused  were  members  was 
of  a  political  character  but  that  the 
members  of  the  band  have  committed 
acts  falling  within  the  scope  of  the 
act  defining  brigandage  they  may  be 
convicted  of  this  offense.  tJ.  8.  v. 
De  Leon.  3  Philippine  645,  646. 

M.  U.  S.  V.  Caneta,  4  Philippine 
450:  U.  8.  V.  Usis.  3  Philippine  873, 
376  (where  It  Is  observed:  "There 
is  no  proof  In  the  case  to  show  the 
purposes  for  which  the  band  was  or- 
ganized or  that  any  robbery  or  theft 
had  been  committed  by  the  band.  It 
Is  not  necessary  to  make  this  proof 
by  direct  testimony.  The  purposes 
for  which  they  were  organised  may 
be  inferred  from  clrcumatanoes  show- 
ing their  purposes,  bnt  there  must 
be  something  in  the  case  from  which 
the  Inferonoe  can  proparly  be  de- 


duced. (U.  8-  V.  Docualn.  2  Philip- 
pine 686,  689.  1  Off.  Oaa.  730;  U.  8. 
v.  De  la  Crus,  2  Philippine  431,  432, 
1  Off.  Oas.  664.)"). 

[a]  Proof  that  momhara  of  a  band 
are  tUavea  is  sufficient.  U.  8.  v. 
Cervantes.  8  Philippine  221,  222. 

95.  U.  S.  V.  Bundoc,  8  Philippine 
614.  616. 

[a]    The  offense  may  be  oommltted 

la  Kanlla. — U.  S.  v.  Aquino,  11  PhU- 
ipplne 236.  237  (where  it  Is  observed: 
"The  fact  that  such  highways  ara 

situated  vlthln  or  "R^thom  wnit* 
of  a  town  or  city  in  rio  way  mOdlflBS 
the  Character  or  legal  deflnltlon  of 
the  Offanaa,  the  word  'highway,'  aa 
used  In  this  Act.  being  substantially 
synonymous  with  the  words  "public 
thoroughfare,'  and  as  applicable  to 
the  streets  In  a  town  or  city  as  it  Is 
to  the  roads  in  the  country  outsi^ 
of  towns  or  cities");  U.  S.  V.  Tan, 
Scco.  4  Philippine  382.  383.     .  _ 

a  V.  Fag^san^i^^^^in^  ust 

97.  U.  8.  V.  Morales.  6  Philippine 
403,  404;  U.  S.  V.  Betiong,  2  Philip- 
pine 126.  Compare  U.  S,  v.  Au.gtrla. 
6  Philippine  272,  273. 

98.  U.  S.  V.  Talbanos.  '6  Philippine 
541.  542.  But  an  admission  coupled 
with  a  statement  by  the  accused  that 
he  acted  under  fear  of  death  is  not 
such  .1  plea.  U.  S.  v.  Betiong.  2 
Philippine  12G, 

99.  Philippine  Act  No.  618  S  2. 

[a]  Bvldenoa  ,  iMU.  mftolent  to 
oonvtct. — u.  8.  v./AUmh  8'Fhlllpplne 
2135,  260;  U.  S.  V.  Cmga.  f  Philippine 
458.  466:  U.  S.  v.  SantaAna,  4  PhUlp- 

filne  421;  U.  S.  v.  Navarrete,  4  Phu- 
pplne  108,  109;  U.  8.  V.  Zafra,  4  Phil- 
ippine 71,- 73:  U.  8.  V.  Natlvidad.  3 
Piiillpplne  732;  U.  S.  v.  Mariano,  8 
Philippine  723;  U.  S.  v.  GulHermo,  3 
Pliilippine  057,  fi5R;  V.  S.  v.  De  Guz- 
TC.in,  :;  Philippine  6r.-l,  655;  V.  S.  V. 
D.ilawiwi,  3  Phlll|>ijlne  620,  622;  U, 
a.  V.  Cabuenas.  3  Philippine  aUfi,  HR?; 
V.  S,  V,  D©  la  Cruz,  3  Philippine  :i?.2. 
3;S3;  U.  S.  V.  Garcia,  3  Philippini;  317. 
318;  U,  S,  V.  Alcantara,  3  Thili[ipine 
309;  V.  S.  V.  I'apa.  3  Philippine  268. 
270:  U.  S.  V.  Bare,  3  Philippine  262, 

651.  561. 

[b]  Evidence  held  Insuffleient  to 
oonvlot. — U.  S.  V.  Austria.  8  Philip- 
pine 264;  U.  8.  V.  Pa«ulo„  6  PhUip- 
plne 4«fc  fMj^TL  a  V-iWC  G  PhUip- 
plne ttn,  TOlJi  tj.^S.  7..4lulamBop,  ^ 


fiine  nav,  ovib,  ii.  cs.  v.  ^.^iicuii,  t  f  uii- 
pplne  4R0,  451;  IT.  S.  v.  Nuflez,  4 
Philippine  441,  443;  U.  S.  v,  Cantil,  4 
Phllippinp  418;  U.  S.  v.  Magaambol, 
4  I''hilipplne  412.  414:  U.  S.  v.  Ortega, 
4  Philippine  314.  31G:  IJ.  S.  v.  Alifio. 
4  Philippine  ISl.  183:  U.  S.  v.  Cabin- 
g:in.  4  Philippine  177.  ITS;  U.  S.  v. 
Onti,  t  Philippine  7S,  79;  U.  S.  v. 
Ginete,  3  Philippine  641.  644:  U.  S.  v. 
PnfoKan,  3  Philippine  iA^:  \J.  S.  v.  De 
la  Cruz,  2  Philippine  431.  432. 

1.  IT-  S.  V.  Kalvador,  r!2  Philippine 
113,  119;  U.  S.  V.  De  <"luzman,  19 
PhUipplne  350,  3G2:  U.  S.  v.  Ortcpa, 
4  Philippine  314.  316:  U.  .S.  v.  Manpu- 
bat,  3  Philipiiitie  l.  And  see  U.  S. 
V.  Ginete,  3  Philippine  S41.  644. 

[a]    Vh*  oSaaaa  of  xoH^mtCf  i»  In- 
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BAND0LEBI8M0—BANK 


the  cMHuplaint.* 

The  p«ii«l^  preaeribed  by  the  original  statute  is 
from  imprisoiuneiit  for  not  less  than  twenty  yean 
to  death,'  and  no  sentence  below  the  minimnm  ean, 
of  eonree,  be  imposed.*  On  the  other  hand,  the 
Philippine  supreme  eoort  has  refused  to  impose  the 
extreme  penalty  except  upon  chiefs  of  luuids  or 
direct  partieipantfl  in  murder*  But  a  mnnieipal  of- 
ficer who  violates  the  act  is  properly  given  a  longer 
term  of  imprisonment  than  others.*  The  statute  is 
not  retroaetive.* 

Ko  dTU  rssponsiUli^  can  be  declared  in  a  prose- 
cution for  the  crime  of  bandolerismo.* 

BAmSHHEKT.*  Transportation  or  exile  by  way 
of  punishment  for  crime;  expulsion,  or  deportation 
by  the  political  authority  on  the  ground  of  expedi- 
ency.'* Banishment  ia  not  a  cruel  or  nnnsnal  pun- 
ishment." 


BANJO."  A  nnurieal  insteiment  of  tiia  gintar 
class,  having  a  neck  with  or  without  frets,  aaA  a 
circular  body  covered  in  foont  with  tic^tly  stretehed 
parchment.** 

BANK.'*   [$  1]   A.  In  a«n«nL   An  eleratioii 

of  earth;"  ^y  steep  acclivity." 
[i  2]   B.  Watareonrses.*^  Land  at  the  edge  of  a 

watercourse;**  the  shelving  or  sloping  margin  oif  a 
river  or  stream;**  a  steep  acclivity  on  the  side  of 
a  lake,  river,  or  sea;**  that  space  of  riaing  ground 
above  low  water  mark  which  is  usually  covered  by 
ordinary  h^h  water;'*  the  utmost  border  ckf  dry 
land;**  the  continuous  mai^n  where  vegetation 
ceases;*'  the  outermost  part  of  the  bed  in  which  the 
river  naturally  flows;**  that  boundary  which  eon- 
tains  the  waters  of  rivers  or  other  watercourses  at 
their  highest  flow;*"  that  elevation  of  land  which 
confines  the  .waters  in  \heir  natural  channel  when 


eluded  within  the  offense  of  bando- 
terlsmo.  U.  8.  v.  Dfntrlasait,  E  Philip- 
pine 696,  S9A;  U.  S.  t,  Macasadla,  6 
FliUlpDine  602.  <03. 

a.  U.  S.  V.  be  la  Out.  t  Philippine 
673,  675  (simple  robben^);  U.  8.  v. 
Manidue,  S  Philippine  676,  67T  (hur- 
to.  larceny). 

S.  Philippine  Act  No.  618  |  1;  U. 
8.  V.  Salvador,  4  Philippine  610,  611 
(where  the  Spfinlsh  version  ie  cor- 
rected). These  penalties  were  con- 
siderably modifled  by  Act  No.  20S6. 

[ft]  Chains  are  not  Included.  U. 
6.  V.  Bare,  3  Philippine  262,  264. 

[b]  Mot  Is  ladauaUkwtlOB  to  the 
iKjnxed  Included.  U.  S.  v.  Patino,  4 
Philippine  160,  16S  (where  the  court 
said:  "In  this  judgment  the  defend- 
ants are  also  sentenced  to  pay  1,000 
pesos  to  the  family  of  the  deceased 
Frederick  Braun.  We  believe  that 
this  part  of  the  Judgment  Is  not  In 
accordance  with  the  law.  The  trial 
against  them  was  held  exclusively 
for  the  crime  of  bandolerismo  and 
Act  No.  618,  which  deflnea  and  pun- 
ishes this  crime,  does  not  recite 
among  Its  penalties  therein  pre- 
scribed any  Indemnlflcatfon.  It  is 
true  that  on  the  trial  of  the  case  the 
death  of  Frederick  Braun  was  proven, 
but  it  was  only  for  the  purpose  of 

Jroduclng  evidence  against  the  de- 
endants  and  to  assist  the  court  In 
the  exercise  of  Its  discretion,  so  that 
the  death  penalty  might  be  Imposed 
on  the  defendants  as  provided  for  by 
the  law  for  this  crime.  The  accused 
were  only  charged  with  the  crime  of 
bandolerismo,  and  therefore  can  be 
sentenced  only  for  that  crime"). 

4.  U.  S.  T.  Formeotos,  6  Philip- 
pine 332. 

5.  U.  S.  Idos,  11  Philippine  99, 
101;  U.  S.  V.  Almaden,  8  Philippine 
673;  U.  S.  V.  Buenconsejo,  7  Philip- 
pine 620,  621:  U.  S.  v.  Cadutdut,  7 
Philippine  336,  336;  U.  S.  v.  Man- 

gaera,  7  Philippine  2R7,  288;  tJ.  S.  v. 
oncepclon,  4  Philippine  601:  U.  8. 
LogarTo,  4  Philippine  411;  U.  8.  v. 
Aflmasa,  4  Philippine  274;  U.  8.  v. 
Lascano.  4  Philippine  164. 

e.  U.  S.  v.  Cagayan,  4  Philippine 
424,  425. 

7.  U.  S.  V.  T>las,  2  Philippine  124, 
1  Off.  Gas.  642.  Compare  U.  S.  v. 
Salvador,  22  Philippine  113,  119. 

8.  U.  S.  V.  De  Ocampo,  6  Philip- 
pine 324. 

t.   See  also  Destlerro. 

•won  or  self-baalshmeiit  see  Ab- 
jure 1  C.  J.  p  304. 

10.  Fong  Tue  Ting  v.  U.  S„  149 
U.  8.  698,  709,  18  SCt  1016,  37  t.  ed. 
606. 

[a]   Similar    AsflBttlOB&— (1)  A 

punishment  by  forced  exile,  either 
for  years  or  for  life.  RapalJe  A  L. 
L.  D.  [quot  U.  8.  v.  Ju  Toy.  198  U.  S. 
268.  270,  26  SCt  644.  49  L.  ed.  1040, 
per  Brewer,  J.,  dis.  op.].     (2)  "A 

Eunlshment  Inflicted  upon  criminals, 
y  compelling  them  to  quit  a  city. 


place,  or  ootintry,  for  a  spedflc  period 

of  time,  or  for  life."  ^lack  Li.  D. 
[quot  IT.  8.  V.  Ju  Toy,  198  U.  8.  268, 
269,  2B  SCt  644.  49  t.  ed.  1046,  per 
Brewer,  J.,  dis.  op]. 

[b]  Aselentlr  known  as  ahjuzm* 
turn. — "Banishment"  was  first  known 
In  England  as  "abjuration."  where 
the  party  accused  fled  to  a  aanctuary, 
confessed  his  crime,  and  took  an  oath 
to  leave  the  kingdom  and  not  return 
without  permission.  This  was  not  as 
a  punishment,  but  as  a  condition  of 
pardon.  The  practice  of  granting 
conditional  pardons  Is  sustained  by 
the  principles  of  the  common  law, 
and  therefore  the  condition  of  such  a 
pardon  may  be  banishment  from  the 
United  States.  Peg.  v.  Potter.  1 
Park.  Cr.  (N.  T.)  47.  64. 

[c]  •TraaspoTtatloa*'  dlatla- 
gwahsd. — Banishment  is  inflicted 
principally  upon  political  offenders, 
"transportation"  being  the  word  used 
to  express  a  similar  punishment  of 
ordinary  criminats.  RapalJe  &  L.  L. 
D.  [quot  U.  S.  v.  Ju  Toy,  198  U.  B. 
253,  270,  25  SCt  644,  49  L  Sd.  1040, 
per  Brewer,  J.,  dis,  op.l. 

11.  Legarda  v.  Taloeit  1  Philip- 
pine 146,  149. 

la.  See  generally  Patents  t'O  Cyc 
8081. 

13.  Century  D.  [quot  Dobson  v. 
Cubley,  149  U.  8.  117,  118,  18  SCt  796. 
37  Li.  ed.  671]  ("It  has  from  five  to 
nine  strings,  of  which  the  melody 
string,  the  highest  In  pitch,  but 
placed  outside  of  the  lowest  of  the 
others,  Is  played  by  the  thumb  of  the 
performer.  As  In  the  guitar,  the 
pitch  of  the  strings  Is  flxed  by  stop- 
ping them  with  the  left  hand  while 
the  right  hand  produces  the  tone  by 
plucking  or  striking"). 

14.  See  generally  Banks  and  Bank- 
ing 7  C.  J.  p  1. 

16.  Scott  T.  Wlllson,  I  N.  H.  881, 
322 

le.  Century  D.  [quot  Peoria  v. 
Central  Nat.  Bank,  224  III.  43.  56,  79 
NG  296,  12  LRANS  687]. 

17.  Baakt  Of: 

Navigable  stream: 

Generally  see  Navigable  Waters  [29 
Cyc  306]. 

Accretion  to  see  Navigable  Waters 
[29  Cyc  348]. 

Reliction  from  see  Navigable  Wa- 
ters [29  Cyc  349]. 

Right  of  riparian  owner  see  Navl- 
gable  Waters  [29  Cyc  187]. 
Unnavlgable  stream: 

Generally  see  Waters  [40  Cyc  6201. 

Accretion  see  Waters  [40  Cyc  621]. 

Reliction  from  see  Waters  [40  Cyc 
626]. 

Right  of  riparian  owner  see  Wa- 
ters [40  Cyc  8111. 
Watercourse  as  boundary  see  Boun* 

darles  [6  Cyc  8911. 

18;  Standard  D.  fquot  Williams  v. 
PIckard,  17  Ont  K  647,  550,  12  Ont 
WR  1061]. 

[a]   WBllav  daflaltloaA^"The 


around  bordering  upon  a  rlTer."  Ox- 
ford D.  [quot  Williams  v.  PIckard.  17 
On*.  L.  647,  660,  12  OntWR  1051]. 

[b]  OMMl  haaks  m  tov- 
laf  path^Where  a  canal  act  em- 
powered the  lord  of  any  manor,  etc. 
and  the  owner  of  any  lands  through 
which  the  canal  should  be  made,  to 
erect  and  use  any  wharfs,  quays, 
landing  places,  or  warehoaaes  In  or 
upon  their  respective  lands  adjoining 
or  near  to  the  said  canal,  and  to  land 
any  goods  or  other  things  upon  such 
wharf,  ete.,  or  upon  the  banks  lying 
between  the  same  and  the  canal.  It 
was  held  that  the  term  "banks"  was 
used  In  the  same  sense  as  towing 
path.  Monmouthshire  Oanal,  etc..  Co. 
V.  Hill,  4  H.  4  N.  421.  427.  ^ 

18.  Oxford  D.  [quot  Williams  r. 
PIckard,  17  Ont.  L.  547.  550,  12  Ont 
WR  1061]. 

[a]  Mnllar  daflBltlMi^"The 
earth  arising  on  each  side  of  a  wa- 
ter." Johnson  D.  [quot  Alabama  t. 
Oeorda.  28  How.  (U.  S.)  US,  614. 
16  U  ed.  666:  Parker  t.  Elliott.  1  U. 
C  C,  P.  470,  479]. 

•0.  Hooper  v.  Hobson.  67  He.  278, 
276.  99  AmD  769  (where  It  stated 
that  It  Is  hardly  supposable  that  any- 
thing that  could  be  properly  termed 
the  bank  of  a  stream  would  aiford  a 
foothold  for  travelers).  To  same  ef- 
fect Peoria  v.  Central  Nat.  Bank.  284 
111.  43.  65.  79  NE  296,  12  LRANS 
•87.  Compare  Proctor  v.  Maine  Cent. 
R.  Co.,  96  Me.  468,  472,  62  A  tS3 
(where  the  court  said:  **Ttie  term 
l^nk'  is  not  strictly  appropriate  to 
arms  of  the  ssa,  tidal  watera.  but  Is 
applicable  to  aon-tldal  fresh  water 
rivers"), 

[a]    aunltar  deflaltion^"A  steep 

declivity  rising  from  a  river  or  lake, 
considered  so  when  descending,  and 
called  acclivity  when  ascendlnc" 
Webster  D.  [quot  Alabama  v.  Oeor- 
gia.  23  How.  (U.  8.)  605,  614,  16  U  ed. 
666]. 

81.  Howard  v.  logersoU.  17  Ala. 
780,  789  (stating  that  it  ta  an  IndaO- 
nlts  and  tndetennlnate  term). 

«a.   Williams  T.  PIckard.  IT  Ont 

L.  647,  660.  18  OntWR  1051  [quot 
Callls  St.  Sewers  p  00]. 

B8.  HcCullough  V.  Walnwrlght,  14 
Pa.  171,  174. 

84.  Harlan,  etc.,  Co.  v.  Paschall. 
6  Del.  Ch.  436,  463;  Robertson  Wat- 
son, 27  U.  C.  C.  P.  579.  597. 

[a]  Bffsot  of  STsposatlom.— It 
seems  that  space  next  to  the  bank 
which  is  sometimes  not  occupied  by 
the  river  when  reduced  by  heats  In 
the  summer  season  Is  not  a  part  of 
the  bank.  Robertson  v.  Wataon,  27 
U.  C.  C.  p.  679.  597. 

B6.  Howard  v.  Ingersoll.  13  How. 
(U.  8.)  881.  416,  14X.  ed.  189  [qoot 
Ventura  Land,  etc.,  Co.  v.  Hefners. 
186  CaL  £84.  290,  68  P  818.  89  AmSB 
128]. 

[a]   auallar  aiaiMioBa.r-(n 

"What  contalna  It  [the  water]  In  Its 


For  latw  oaasB,  demopawnta  and  siuuMrss  In  the  law  sse  cumulative  AnnoUtlons,  same  tlUe,  pace  and  note  nvmbsr. 
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th«y  rise  the  highest,  and  d6  not  overflov  the 
banks;''  that  elevation  of  land  which  confines  the 
waten  when  they  nae  out  of  the  bed;'^  that  apace 
whifib  the  water  covers  when  the  river  is  highest 
at  any  season  of  the  year;'^  that  part  of  the  river  or 
stream  which  retains  the  water;^*  that  portion  of 

greatest  flow."  Thomas  t.  Hatch,  23 
F.  Ca&  No.  1S,89»,  S  8iiinn.  170,  17S 
[quot  Alabama  v.  Qeorgla,  23  How. 
(U.  S.)  606,  613.  16  L.  ed.  556].  To 
same  effect  Ventura  I^and,  etc.,  Co.  v. 
Melners.  136  Cal.  284,  290,  68  P  818, 
89  AroSR  128.  (2)  "That  which  con- 
talna  the  river  in  Its  utmost  height." 
Horgan  v.  Iiivlnffston,  6  Mart.  (La.) 
t»,  l29.  (3)  "i%e  fast  land  which 
confine*  the  water  of  the  river  in  its 
channel  or  bed  In  its  whole  width," 
as  determined  by  its  highest  flow. 
Howard  v.  Ingersoll,  13  How.  (U.  S.) 
381,  417.  14  L.  ed.  189  [quot  Ventura 
Land,  etc.,  Co.  v.  Melners.  136  Cal. 
284.  290,  68  P  818.  89  AmSR  128; 
Peo.  V.  Uadlson  County,  126  111.  9.  26. 
17  NB  1471.  (4)  What  contains  "the 
rivsr  In  Its  natural  channel,  where 
there  Is  the  greatest  flow  ol  water.'' 
Bouvler  L.  D.  [quot  Alabama  v.  Geor- 
gia, 23  How.  (U.  S.)  505,  613,  16  L. 
ed.  6B6];  Ventura  Land.  etc..  Co.  v. 
Melner.s.  136  Cal.  284.  290.  68  P  818. 
89  AmSR  12**:  Slone  v.  Augusta,  t6 
Me.  127.  137  [clt  Bouvler  L.  D.]. 

96,  Gould  Waters  [quot  Peo.  v, 
Madison  County.  12^  111.  ;i.  2G.  17  XE 
147;  State  v.  Longfpllow,  169  Mo.  109, 
181,  69  aw  374;  Sun  Dial  Ranch  v. 
MftY,L*nd..Co.,  61  Or.  20.i.  214,  119  P 
TWT  State  v.  Fauare.  54  W.  Va.  122. 
126,  46  SE  269,  102  AmSR  927,  53 
LRA  S77,  1  AnnCas  104].  To  same 
effect  Paine  Lumber  Co.  v.  U.  S..  55 
Fed.  8fi4,  S64. 

[a]  VMsaets^d)  The  high  wa- 
ter marli  Is  not  at  the  top  of  a  bank, 
reached  only  by  the  water  from  the 
river  in  extreme  freshets.  Morrison 
V.  Skowhegan  First  Nat.  Bank.  88  Me. 
IBS.  169,  »  A  782.  To  same  effect 
Robertson  v.  Watson,  S7  U.  C.  C.  P. 
B79,  697.  <2)  If  at  any  time,  either 
from  rains  or  other  cause,  the  river 
has  overflowed  for  a  time  that  line 
or  ridge  of  earth  which  contained  It, 
holding  the  natural  direction  of  its 
course,  it  does  not  by  such  overflow 
change  its  banks  within  the  rule  fix- 
ing high  water  mark  as  a  boundary 
between  a  riparian  owner  and  the 
public.  Sun  Dial  Ranch  v.  May  Land 
Co.,  61  Or.  206.  214.  119  P  768.  (3) 
The  ordinary  idea  of  a  river  bank  Is 
that  portion  of  the  earth  which  con- 
flnea  the  water  in   Its  channel.  It 

Joins  the  bed  of  the  river,  and  be- 
ongs  to  the  riparian  proprietor.  The 
bed.  if  the  stream  is  navigable,  be- 
longs to  the  public.  While  the  banks 
are  supposed  to  confine  the  water  to 
its  channel,  they  are  sometimes,  in 
freshets,  overflowed,  but  they  are  not 
the  less  defined  because  they  are 
sometimes  overflowed.  In  determin- 
ing the  boundary  line  between  the 
bank  and  bed  of  the  stream,  freshets 
are  not  counted.  Houghton  v.  Chi- 
cago, etc.,  R.  Co.,  47  Iowa  370,  372. 

B7<  Howard  v.  Ingersoll,  13  How. 
(U.  R).381,  427.  14  L.  ed.  189  [quot 
Gibbs  V.  Williams,  25  Kan.  211,  221. 
37  AmR  241;  Sun  Dial  Ranch  v. 
May  Land  Co..  61  Or.  205,  214,  119  P 
768];  Hindson  v.  Ashby,  [1896]  1  Ch. 
78.  84  [quot  Williams  v.  Pickard.  17 
Ont.  L.  647,  560,  12  OntWR  1041, 
where  the  court  said:    "In  Hindson  v. 


the  earth  that  confines  the  water  in  its  channel 
that  which  contains  a  river  or  stream  in  its  ordinary 
state  of  high  water.^^  The  bank  is  one  of  the  essen- 
tial parts  of  a  river,^^  and  is  distinguishable  from 
the  bed.'^  A  distinction  is  also  made  between  the 
terms  "bank"  and  "beach"  or  "shore."" 


Ashby,  [1896]  1  Ch.  78.  at  p.  84,  Ro- 
mer.  J.,  adopts  the  words  used  in  an 
American  case  that  'the  banks  of  a 
river  are  those  elevations  of  land 
which  confine  the  waters  when  they 
rise  out  of  the  bed'"]. 

[a]    Umllar        deflnltioa  What 

"serve  ...  to  hold  its  waters  within 
its  bed."  Johnson  v.  Knott,  IS  Or. 
S08,  310,  10  P  418. 

88.  Morgan  v.  Livingston,  6  Mart. 
(La.)  19,  219  [quot  Howard  v.  Inger- 


soll, 17  Ala.  780.  789]:  Hooper  v.  Hob- 
•on.  6t  Me.  273,  275,  99  AmD  769. 

aa.  Dodge  County  v.  Saunders 
County,  70  Nebr.  4S1.  453,  100  NW 
934  [quot  Dawson  County  v.  Phelps 
County,  94  Nebr.  112.  118,  14S  NW 
697]. 

sa  Houghton  V.  Chicago,  etc.,  R. 
Co.,  47  Iowa  270,  372. 

[a]  WmlUr  deflaltlon. — "That  line 
or  ridge  of  earth  which  contains 
the  river,  holding  the  natural  direc- 
tion of  Its  course."  Sun  Dial  Ranch 
V.  May  Land  Co.,  61  Or.  205,  216,  119 
P  758  [clt  Houck  Rivers]. 

31.  Minor  v.  New  Orleans,  116  La. 
301.  311.  88  8  999;  Pulley  v.  Munici- 
pality No.  2,  18  La.  278.  282. 

[a]  Z«ra«s^-On  the  borders  of 
the  Mississippi  and  other  navigable 
streams,  where  there  are  levees  es- 
tablished according  to  law,  the  levees 
shall  form  the  banks.  Pulley  v. 
Municipality  No.  2,  18  La.  278,  282. 

32.  Morgan  v.  Livingston,  6  Mart. 
(La.)  19.  249:  Dodge  County  v.  Saun- 
ders County,  70  Nebr.  442.  447,  97  NW 
617  [quot  Dawson  County  v.  Phelps 
County,  94  Nebr.  112.  117.  142  NW 
69?]. 

33.  Howard  t.  Ingersoll,  13  How. 
(U.  S.)  381,  427,  14  L.  ed.  189;  Har- 
lan v.  Paschall,  5  Del.  Ch.  435,  463. 

[a]  ••Bed"  flist1ngnlshed.^(l) 
"The  banks  of  a  river  are  those  ele- 
vations of  land  which  confine  the 
waters  when  they  rise  out  of  the 
bed;  and  the  bed  is  that  soil  so  usu- 
ally covered  by  water  as  to  be  dis- 
tinguishable from  the  banks,  by  the 
character  of  the  soil,  or  vegetation, 
or  both,  produced  by  the  common 
presence  and  action  of  flowing  jiB.tvt. 
But  neither  the  line  of  ordinary  high- 
water  mark,  nor  of  ordinary  low- 
water  mark,  nor  of  a  middle  stage  of 
water,  can  be  assumed  as  the  line 
dividing  the  bed  from  the  banks. 
This  line  is  to  be  found  by  examining 
the  beds  and  banks,  and  ascertaining 
where  the  presence  and  action  of 
water  are  so  common  and  usual,  and 
so  long  continued  In  all  ordinary 
years,  as  to  mark  upon  the  soil  of 
the  bed  a  character  distinct  from  that 
of  the  banks.  In  respect  to  vegetation, 
as  well  as  in  respect  to  the  nature  of 
the  soil  itself.  Whether  this  line  be- 
tween the  bed  and  the  banks  will  be 
found  above  or  below,  or  at  a  mid- 
dle stage  of  water,  must  depend  upon 
the  character  of  the  stream.  The 
height  of  a  stream,  during  much  the 
larger  part  of  the  year,  may  be  above 
or  below  a  middle  point  between  Its 
highest  and  least  flow.  Something 
must  depend  also  upon  the  rapidity 
of  the  stream  and  other  circum- 
stances. But  in  all  cases  the  bed  of 
a  river  Is  a  natural  object,  and  Is  to 
be  sought  for,  not  merely  by  the  ap- 
plication of  any  abstract  rules,  but 
as  other  natural  objects  are  sought 
for  and  found,  by  the  distinctive  ap- 
pearances they  present;  the  banks 
1>elng  fast  land,  on  which  vegetation, 
appropriate  to  such  land  In  the  par- 
ticular locality,  grows  wherever  the 
bank  Is  not  too  steep  to  permit  such 
growth,  and  the  bed  being  soli  of  a 
dffferent  character  and  navlng  no 
veKetation,  or  only  such  as  exists 
when  commonly  submerged  In  wa- 
ter." Howard  v.  Ingersoll,  13  How. 
<V.  S.)  881,  427,  14  L.  ed.  189  [quot 
Ventura  Land,  etc.,  Co.  v.  Meiners, 
136  Cal.  284,  391,  68  P  818,  89  AmSR 
128;  State  v.  Nolegs.  40  OW.  479,  487, 
139  P  943;  Gibba  v.  Williams,  SB  Kan. 
214.  221,  87  AmR  241;  Sun  Dial  Ranch 
T.  May  Land  Co.,  61  Or.  206.  216,  119 
P  768;  Hendson  t.  Ashby,  [1896]  1 


Ch.  78,  84].  <2)  The  bank  Is  the 
outermost  part  of  the  bed  In  which 
the  river  naturally  flows.  The  bed  is 
covered  by  the  river,  and  Is  a  space 
subjacent  to  the  river  through  which 
It  flows.  Harlan  v.  Paschall,  5  Del. 
Ch.  435,  463  felt  Johnson  D.].  <3> 
"In  the  case  of  Land  in  New  Orleans, 
Called  the  Batture,  17  Amer.  State 
Papers,  p.  91,  there  Is  deduced  from 
the  many  authorities  noted  the  con- 
clusion said  to  be  most  rigorously  ex- 
act. That  all  Is  river,  or  river's  bed, 
which  Is  contained  between  the  two 
banks,  and  the  high-water  line  on 
them;  andaJl  Is  bank  which  embraces 
the  waters  in  their  ordinary  full 
tide.'  Thla  most  valuable  state  pa- 
per contains  further  Information  to 
the  effect  that  In  the  Roman  or  civil 
law  the  channel  or  hollow  containing 
the  river  was  distinguished  as  the 
bed  and  the  bank,  the  river  Itself 
being  water;  thus  alveus,  aqua  et 
ripa,  the  bed,  water,  and  bank.  All 
above  hish-water  mark  the  Roman 
law  considered  as  'rlpa,'  bank,  and  all 
below  as  'alveus,'  or  bed."  Sun  Dial 
Ranch  V.  May  Land  Co.,  61  Or.  205, 
215.  119  P  758.  (4)  "A  river  con- 
sists of  the  bed,  the  water,  and  the 
bank.  The  bed,  which  is  a  definite, 
and  commonly  a  permanent,  channel. 
Is  the  characteristic  which  distin- 
guishes the  water  of  a  river  from 
mere  surface  drainage  flowing  with- 
out deOntte  course  or  certain  limits, 
and  from  water  percolating  through 
the  strata  of  the  earth,  both  of  which 
are  not  subject  to  riparian  rights,  but 
form  part  of  the  realty,  and  belong 
exclusively  to  the  owner  of  the  realty. 
The  bank  of  a  river  Is  that  elevation 
of  land  which  conflnes  the  waters  of 
the  river  In  their  natural  channel 
when  they  rise  the  highest,  and  do 
not  overflow  the  banks.  And,  In  that 
condition  of  the  water,  the  banks,  and 
the  soil  which  is  permanently  sub- 
merged, form  the  bed  of  the  river. 
The  banks  are  a  part  of  the  river 
bed*  but  the  river  does  not  Include 
lands  beyond  the  banks  which  are 
covered  In  times  of  freshet  or  ex- 
treme  floods,  or  swamps  or  low 
grounds  which  are  liable  to  over- 
flow, but  are  reclaimable  for  meadows 
or  agriculture,  or  which,  being  too 
low  for  reclamation,  though  not  al- 
ways covered  with  water,  may  be 
used  for  cattle  to  range  upon,  as  nat- 
ural or  unlncloaed  pasture."  Paine 
Lumber  Co.  v.  U.  S.,  66  Fed.  8E4,  864. 

34.  Parker  v.  Blllott,  1  U.  C  C.  P. 
470,  479. 

[a]  •Vaaoh"  or  *Uore»  OUrtla. 
nlshed. — (1)  In  the  English  law  the 
bank  or  margin  of  the  bed  of  thft 
river,  which  lies  between  the  high 
and  low  water  marks.  Is  called  thei 
"beach"  or  "shore."  "rhere  la  a  dif- 
ference between  the  banks  of  a  river 
and  the  shores  of  the  sea.  The  river 
bank  is  not  subjacent  to  the  river, 
as  are  the  shores  of  the  sea,  which 
are  daily  occupied  by  Its  accesses  In 
the  tide  flow.  In  our  rivers,  the 
beach  or  shore  Is  the  actual,  as  well 
as  the  nominal,  bed  of  the  river. 
When  the  river  Is  at  Its  full  flow,  be 
that  by  the  dally  flow  of  the  tide,  or 
by  the  natural  increase  of  Its  waters, 
occasioned  by  rains,  floods,  and  the 
like,  fllling  its  natural  bed  to  Its 
highest  reach  of  flow,  it  thus  marks 
Its  high  water,  while  Its  lessened 
range  of  flow  by  summer  heats  shows 
Its  low  water,  mark.  Sun  Dial  Ranch 
V,  May  Land  Co.,  61  Or.  206,  216,  119 
P  768  [clt  Houck  Rivers],  it)  The 
bank  of  a  stream  is  the  continuous 
margin  where  vegetation  ceases,  and 
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[$  3]  0.  Gamine.  The  term  ''bank"  is  some- 
times used  to  designate  a  fond  of  money,  a  prop- 
erty, or  a  credit  offered  to  be  staked  on  all  bets 
which  others  may  choose  to  make  against  the  banker 
on  the  game  which  he  shall  exhibit  to  entice  bets.'*' 

[M]  D.  MiBflB.^*'  In  mining  the  term  "bank'' 
is  defined  by  standard  dictionaries  as  "the  face 
of  a  coal  vein  in  process  of  being  mined";"  "the 
snrfaee  immediately  abont  the  month  of  a  imne";"^ 
also  "to  form  or  lie  in  banks."  *^ 

BANKABLE.  Receivable  as  cash  by  a  bank,  as 
bank  notes,  checks,  and  other  securities  for  money.^* 

FlmuMi  in  which  the  word  has  been  itMd  have 
received  judicial  interpretation,  such  as  "bankable 


the  Hhore  In  the  pebble,  sandy,  or 
rocky  space  between  that  and  low 
water  mark.  McCullough  v.  Waln- 
wright,  14  Pa.  171.  174.  (3)  "The 
bank  Is  the  outermoBt  part  of  the  bed 
in  which  the  river  naturally  flows. 
.  .  .  The  shore  (Saxon) — The  coast 
of  the  sea;  the  bank  of  the  river; 
that  part  of  the  bed  lying  between 
the  top  of  the  bank  and  that  part  of 
the  bed  where  the  water  actually 
flows  and  which,  as  the  water  rises 
and  tails.  Is  land  or  water."  Harlan 
Co.  V.  Paschalh  6  Del.  Ch.  4S6,  463 
[clt  Johnson  D.I.  (4)  "The  term 
•bank"  Is  not  strictly  appropriate  to 
arms  of  the  sea,  tidal  waters,  but  Is 
applicable  to  non-tldal  fresh  water 
rivers.  The  term  'shore'  is  appropri- 
ate to  the  former,  bat  not  to  the  lat- 
ter. Morrison  v.  Skowhegan  First 
Nat.  Bank,  88  Me.  15B,  159,  33  A  783. 
Whether  the  word  •bank'  In  a  grant 
like  this  Is  to  be  construed  as  the 
same  word  would  be  in  the  case  of 
non-tldal  waters  may  depend  upon 
the  context,  the  other  calls  In  the 
grant,  or  the  situation  of  the  prop- 
erty. Here  we  think  the  analogy  of 
^sh  water  streams  should  be  fol- 
lowed. The  bank  Is  not  the  shore. 
The  term  shore  technically  means  all 
the  ground  between  ordinary  high 
water  mark  and  low  water  mark,  that 
is,  the  flats."  Proctor  v,  Maine  Cent. 
R.  Co.,  »6  He.  4E8,  472,  62  A  933. 
(6)  "The  old  distinction  between 
■shore*  and  'banlc'  as  found  tax  tide 
waters  has  not  been  preserved  when 
these  words  have  been  applied  to 
fresh  water,  and  very  frequently 
there  has  been  no  attempt  to  distin- 
guish or  deflne  the  terms.  They  have 
often  been  used  Interchangeably,  yet 
in  the  majority  of  cases  under  such 
circumstances  that  the  meaning  has 
been  plain.  Neither  the  word  "bank' 
nor  'shore'  has  been  used  when  It 
meant  the  top  of  a  steep  acclivity 
fifty  or  sixty  feet  above  the  ordinary 
water  line  In  a  fresh  water  river  and 
when  the  subject  under  discussion 
was  the  division  of  accretions  begin- 
ning at  the  bank  or  shore,  yet  no  one 
doubts  that  the  word  'bank'  could  be 
properly  used  as  applying  to  such  a 
steep  aoclivlty  along  the  river;  and 
even  Uie  word  'shore*  would  not  be 
misleading  If  in  the  proper  connection 
It  was  used  to  mean  the  same  accliv- 
ity." Peoria  v.  Central  Nat.  Bank, 
224  III.  48,  55,  79  NS  296,  12  LRAN8 
687. 

35.   Com.  V.  Burns,  4  J.  J.  Marsh. 

(Ky.)  177,  181. 

[aj  BImilar  deflnitlosL. — "The  fund 
which  Is  provided  for  that  purpose 
[of  operating  a  banking  game]  is 
generally  called  the  bank,"  Peo.  v. 
Carroll,  80  Cal.  153,  168.  22  P  129. 

[b]  To  oonstltnte  a  bank  (1)  there 
must  be  a  fund  of  money  offered  and 
ready  to  be  staked  on  all  bets  which 
others  may  choose  to  make  against 
the  banker  on  the  game  which  he 
keeps  or  exhibits.  Webb  v.  State,  17 
Tex.  A.  206,  20«.  (2>  "The  leading 
elements,  then,  of  a  gaming  table  or 
bank,  as  deduced  by  analogy  from 

-  —     -  -     —  -       Jgt_    It  - 


nltlon.  2d.  It  has  a  keeper,  dealer, 
or  exhlblter.  3d.  It  Is  based  on  the 
principle  of  one  against  the  many; 
the  keeper,  dealer,  or  exhlblter 
against  the  betters,  directly  or  In- 
directly. 4th.  It  must  be  exhibited, 
that  is,  displayed  for  the  purpose  of 
obtaining  betters.  Any  change,  cover, 
disguise,  or  subterfuge.  In  any  such 
ingredients  for  purposes  of  evasion, 
would  not  change  the  character  of 
the  game."  Steams  v.  State,  21  Tex. 
692,  698. 

[cl  la  T«xaa  Pen.  Code  art  359, 
prohibiting  the  keeping  of  every  spe- 
cies of  gaming  device  known  by  the 
name  of  "table"  or  "bank,"  of  every 
kind  whatever,  means  a  bank  made  or 
constructed  with  a  view  to  certain 
specific  games  In  which  the  bank  is 
not  only  part  of  the  gaming  device, 
but  Is  also  necessary  to  the  proper 
playing  of  the  game.  In  other  words, 
the  bank  is  an  essential  to  the  game, 
and  its  peculiar  construction  and  the 
manner  In  which  It  Is  operated  form 
part  of  the  game.  Whitney  V.  State, 
10  Tex.  A.  877,  S78. 

[d]  "Oaming  table  or  banl*'  in  a 
statute  making  It  criminal  to  keep  or 
exhibit  any  roulette  or  gaming  table, 
etc.,  or  any  other  gaming  table  or 
bank  of  the  like  kind,  or  of  any  other 
description,  includes  a  faro  bank.  It 
being  immaterial  whether  It  Is  In- 
cluded In  the  terms  "gaming  table" 
or  gaming  •imnk."  State  v.  Whlt- 
worth.  8  Port.  (Ala.)  434,  440.  But 
compare  Webb  v.  The  State,  17  Tex. 
A.  206,  206  (distinguishing  a  bank 
from  «,  gaming  table). 

Se.  See  generally  Mines  and  Min- 
erals [27  Cyc  639]. 

37.  Chapman  v.  Mill  Creek  Caa\. 
etc..  Co..  54  W.  Va.  193.  196,  46  SB 
262. 

aru.  Chapman  v.  MUl  Oeek  Coal, 
etc.,  X;o.,  54  W.  Va.  193,  196.  46  SE 
262. 

33:  Chapman  v.  Milt  Creek  Coal, 
etc..  Co.,  54  W.  Va.  193,  196,  46  SE 
262. 

89.  Century  D.  [quot  Pasha  v. 
Bobart,  46  Mont.  76,  88,  122  P  284, 
AnnCaBl913C  1250]. 

[a]  SlmllMr  deflnfUona^d)  "Re- 
ceivable at  a  bank,"  Webster  D. 
[quot  Edward  P.  AlHs  Co.  v.  Madison 
Electric  Light,  etc..  Co.,  9  S.  D.  459, 
464.  70  NW  650].  (2}  "Receivable  as 
the  equivalent  of  cash  at  the  bank." 
Anderson  D.  [quot  Ekiward  P.  Allls 
Co.  V.  Madison  Electric  Light,  etc., 
Co.,  supra].  (8)  "Receivable  for  dis- 
count by  a  tmnk.*'  Anderson  L.  D. 
[quot  Edward  P.  Allls  Co.  v.  Madison 
Electric  Light,  etc.,  Co.,  supra]. 

[b]  The  term  is  applicable  to  bank 
notes,  checks,  and  other  securities 
for  money  received  as  cash  by  the 
banks  In  the  place  where  the  word  is 
used.  Bouvier  L.  D.  [quot  Edward  P. 
Allls  Co.  V.  Madison  Enectric  Light 
etc..  Co..   9  S.  D.  459,  464,  70  NW 

*^40i  Rives  V.  Duke,  106  TT.  S.  132. 
140.  26  L.  ed.  1031  (used  In  a  con- 
tract for  the  sale  of  slaves  and  held 
to  mean  the  currency  of  the  Con- 
federate States,  the  only  currency  in 


the  nwcJfled  games,  are:  1st  It  is  a  federate  states,  tne  oniy  rarrency 
grael^Soraing  to  the  general  defl- '  circulation  at  the  time  and  place). 


currency  of  the  day,""  "bankable  fonda,"" 
"bankable  note, """ bankable  paper."** 

BANK  AOGOUMT.**  A  fund  which  merchants, 
traders,  and  others  have  deposited  into  the  oommon 
cash  of  some  bank  to  be  drawn  out  by  cheeks,  from 
time  to  time,  as  the  owner  or  depositor  may  re- 
quire.** 

BANE  BILL.   Synonymous  with  bank  note.** 
BANK  BOOK.'^  A  book  kept  by  a  customer  of  a 
bank,  showing  the  state  of  hia  acooont  therewith.** 
BAITK  OHEOK.*' 

BANK  OLAHK.  In  mining  law  a  traet  of  one 
hundred  yards  square  lying  back  of  and  abattiiig 

upon  a  creek  clami." 

41.  Foster  v.  New  Orleans  Bank, 
21  La.  Ann.  338,  340  (as  Including 
Confederate  money  used  In  New  Or- 
leans in  1862  universally  In  payment 
of  debts  due  to  banks,  recognised  In 
Mississippi  as  money,  and  generally 
received  In  every  kind  of  trade,  ooca- 
patlon,  and  business  as  &  medium 
of  exchange). 

4fi.  Pasha  v.  Bohart,  46  Mont.  7C. 
84.  88.  122  P  284,  AnnCasl»lSC  12U 
(holding  that  under  an  agreemmt  ^ 
a  seller  to  extend  credit  to  a  buyer 
If  he  would  give  a  bankable  nets  as 
security  a  bankable  note  is  one  re- 
ceivable as  cash  by  a  bank,  and  a 
note  that  banks  will  not  buy  is  not 
bankable,  regardless  of  the  bank's 
reasons  for  refusing  to  buy,  or  the 
high  character  of  the  paper). 

Co.  V.  Robertson. 
149  Ala.  273.  283.  42  S  IOCS  (where 
It  is  stated  that  the  phrase  Is  not 
meaningless,  and  without  a  definite 
certain  .meaning):  Edward  P.  Allls 
Co.  V.  Madison  Bilectrlc  Light  etc, 
Co..  »  S.  D.  459.  404.  70  NW  850 
(as  meaning  high  credit  paper,  which, 
if  the  time  of  iiayment  was  reason- 
able, and  the  bank  had  loanable 
funds,  would  be  discountable).  See 
generally  Banks  and  Banking  [S  Cye 
419];  Bills  and  Notes  [7  Cyc  495]. 

44.  See  generally  Banks  and  Bank- 
ing [6  Cyc  513.  607]. 

46.  Gale  v.  Drake,  61  N.  H.  78.  U 
[quot  Bouvier  L.  D.]. 
^^[a]  A  bank  aooonnt  ooatan^latsa 
the  right  of  the  depositor  to  draw 
against  It.  Ernst  v.  New  Tork  Me- 
chanics', etc.,  Nat.  Bank,  200  Fed. 
296,  298  [aff  201  Fed.  664.  120  CCA 

(bl    BvsK  wtea  i*  te  a  trwrt  fud, 

and  designated  as  such  by  being  kept 
In  the  name  of  the  depositor  as  a 
trustef^  a  bank  account  differs  from 
other  funds  which  are  permanently 
Invested  In  the  name  of  trustees  for 
the  sake  of  being  held  as  such,  for  a 
bank  account  Is  made  to  be  checked 
against,  and  represents  a  series  of 
current  transactions.  Pennsylvania 
Title,  etc,  Co.  v.  Meyer.  201  Pa.  299. 
300,  50  A  998  [clt  Baltimore  Cent 
Nat.  Bank  v.  Connecticut  Mat  L. 
Ins.  Co.,  104  U.  S.  54,  26  L.  ed.  698]. 

46.  See  Bank  Note  post  p  1188. 

47.  Bank  book; 
Delivery  of,  as  evidence  of  gift  sett 

Gifts  [20  Cyc  1205,  1239]. 
RepresentlnK  account  stated  see  Ac- 
counts and.  Accounting  !  283. 
See  also  generally  Banks  and  Bank- 
ing 7  C.  J.  p  1. 

48.  Wharton  L.  Iiex.  And  see  In 
re  Jeffreys,  1  Cal.  A.  S24.  58S.  32  P 
649. 

[a]   Vet  buamOed  !■  "bocdb**— A 

bequest  of  my  booka**  does  not 
Include  the  testator's  bank  book  or 
books  of  deposit,  even  though  the 
definition  of  "book,"  as  given  In  dic- 
tionaries, Is  broad  enough  to  Include 
bank  books.  In  re  Jefrreys.  1  Cal. 
A.  624.  626.  627.  82  P  549. 

49.  See  Banks  and  Banking  }{  883- 
392;  Bills  and  Notes  If  12-19. 

BO.    Chapman  v.  Toy  Long.  S  P. 
Cas.  No.  2,610,  4  Sawy.  28.  81. 
[a]    'KlrMk  eiatm**  dlrtlngwlrtsl 


Fbr  latsv  nssis.  d«r«lopmeBta  and  ohaivea  in  the  law  ■••  cumulative  Annotatlona.  same  titl^  pace  and  note  nnniber. 


Digitized  by 


Google 


BANK  DEPOSIT— BANKING  COBPOBATION 


[6  C.  J.]  1181 


BAXK  DEPOSIT."  The  aet  of  plaeing  or  lodg^ 
tjag  mooey  in  the  custody  of  a  bank  or  banker,  for 
safety  or  convmience,  to  be  withdrawn  at  the  will 
of  the  depositor  or  under  roles  and  regulations 
agreed  ou;^'  also  the  numey  deposited."  It  also 
f^ls  within  the  meaning  of  the  generio  term 
"money."" 

BAHEEB."*  In  gaming,  a  person  who  eondoets 
a  banking  game." 

BAKKEB'S  0B3S0K."  One  in  whieh  the  drawer 
was  a  banker,  or  the  duly  authorized  agent  of  a 
bank,  drawn  on  funds  either  in  the  bank  of  which 
he  was  an  officer,  or  on  those  of  some  a(»Tespondent 
bank  in  which  his  bank  had  fnnds  deposited  or  an 
account  entitling  the  bank  he  represented  to  a 
eredit." 

BANKEB'S  TfTBW  w  A  lien  which  attaches  in 
favor  of  the  bank  upon  the  seenrities  and  monejrs 
of  the  customer  deposited  in  the  usual  course  of 

— Chapman  v.  Toy  Long,  5  F.  Caa. 
No.  2,610,  4  Sawy.  28,  51.    See  Creek 
Claim. 
Bl.  Saak  d*»o«lii 

Oanerally  see  Banks  and  Banking 

:g  303-S80. 
Accrual  of  action  on  see  Liimltatlons 

of  Actions  [25  Cyc  1096]. 
Assessment  of,  for  taxation  see  Tax- 


bnsiness  for  advances  whidi  are  supposed  to  be 
made  upon  bis  credit."" 

BANEEB'S  NOTE.  A  promissory  note  given  by 
a  private  banker  or  banking  instituticm,  not  incor- 
porated, but  in  all  other  m^ects  lesembli^  a  buik 
note." 

BA2fK  EZAMINEB.** 

BANEnrO." 

BANKING  OOUPAHT.**  A  term  sometimes  em- 
ployed to  designate  a  partnership  or  unincorporated 
association  of  persons  engaged  in  banldng,  as*  dis- 
tiugnished  from  an  ineoiporated  banking  associa- 
tion.'*  

BANKINO  OOBFOBATION.**  A  comprehensive 
tenn"  that  may  include  not  only  every  corporate 
body  doing  a  general  banking  bn^ess,  whether  un- 
der state  or  national  authority,  but  also  all  prop- 
erty emplf^ed  in  banking,  whether  owned  by  corpo- 
rations or  mdividuals,*'  althoi^h  it  may  be  employed 


atlon  [87  Cyc  1031]. 
CommfngUng  of  trust  anfl  personal 
funds  by:  ^ 

Executor  or  administrator  see  Ex- 
ecutors and  Admlnlstratora  [18 
Cyc  1168].  _ 

Guardian  see  Quardian  and  Ward 
C21  Cyc  92}. 

Receiver  see  Receivers  [84  Cyc 
272]. 

Trustee  see  Trustees  [39  Cyc  421]. 
Demand  prereQulsite  to  action  see 
Limitations  of  Actions   [25  Cyc 
10981. 

Garnishment  of  see  Oamtshment  [20 

Cyc  1021]. 

Gift  of  see  Gifts  [20  Cyc  1204]. 

Liability  of  executor  for  loss  see 
Executors  and  Administrators  [18 
Cyc  235J. 

Limitation  of  action  see  Limitations 
of  Actions  [25  Cyc  1098]. 

Promise  by  bank  to  pay  debt  of  de- 
positor out  of  see  Frauds,  Statute 
of  [20  Cyc  17S]. 

Property  of  depositor  see  Garnish- 
ment [20  Cyc  1021]. 

Right  or  executor  to  recover  see  Ex- 
ecutors and  Administrators  [18  Cyc 
1761. 

School  funds  misappropriated  by  an 
officer  of  both  school  and  bank  see 
Schools  and  School  I>lstriot8  IZ6 

Cyc  978]. 
Subject: 

Of  interpleader  aee  Interpleader 

[28  Cyc  11]. 
To  garnishment  see  Oamlshment 

[20  Cyc  1021]. 
Tax  on  see  Internal  Revenue  [22  Cyc 
1664]. 

Testamentary  character  of  see  Wills 
[40  Cyc  1872]. 

Wife's  deposit  as  property  of  hus- 
band see  Uusliand  and  Wife  [21 
Cyc  1177]. 
B8.    Black  L.  D. 

08.  Black  L.  D.  See  In  re  Apple- 
by. (R.  I.)  73  A  SO  (construing  the 
term  In  a  will). 

[a]  It  dUfera  trom  an  ordinary 
debt  in  that  from  Its  very  nature  it 
is  constantly  subject  to  the  check 
of  the  depositor  and  is  alWEiys  pay- 
able on  demand.  People's  Bank  v. 
Legrand.  103  Pa,  309,  314,  49  AmR 
126;  Houston  v.  Braden,  (Tex.  Civ. 
A.)  87  SW  467.  468. 

S4.  Gray  v.  Boston  St.  Comrs.,  138 
ISaas.  414,  41B  (In  a  tax  statute); 
White  V.  Lincoln,  79  Nebr.  1S3.  156, 
118  NW  369  (in  a  revenue  law); 
Critohfleld  V.  Nance  Ckiunty,  77  Nebr. 
807,  808,  110  ^NW  6S8  (in  a  revenue 


law);  .Tonkins  v.  Fowler,  68  N.  H. ' 
244,  245  {in  a  will);  Terr.  v.  Hale, 
13  X.  M.  ISl,  JS6.  81  P  B83,  18  Ann 
Cas  551  (in  an  embezzlement  stat- 
uto);  Smith  V.  Burch,  28  Hun  (N.  T.) 
831,  332  [cit  rcul.er  v.  Marchant,  1 
T.  &  Coll.  290,  lO  EngCh  290,  62 
Rppr  1  n  t  S  9  3 1 :  Btok  v.  McGlllls,  9 
Biirb,  <N.  Y  )  -■15.  39  [cit  Mann  v. 
Mann,  1  Jo]iijs_  Ch.  231]  (In  a  will); 
Chapman  v.  Wellington  First  Nat. 
Bank.  66  Oh.  St.  310,  S18,  47  NB  64; 
Collett  V.  Springfield  Sav.  Soc,  13  Oh. 
Clr.  Ct.  131,  138.  7  Oh.  Clr.  Dec.  146; 
Parker  v.  State,  (Tex.  Cr.  A.)  69 
SW  75.  76  (in  a  tax  statute);  Dlllard 
T.  Dlllard.  97  Va.  424.  34  SB  60;  Dab- 
ney  v.  Cottrell,  9  Gratt  (50  Va.)  673, 
579-  Manning  v.  Purcell,  7  De  O.  M. 
&  (3.  66.  67,  66  EngCh  42,  21  BngL 
AEq  452.  44  Reprint  21  (holdlnff  that 
a  will  bequeathing  all  testator's 
moneys,  etc..  should  be  construed  to 
include  the  balance  standing  to  the 
testator's  credit  at  his  banker's, 
which  did  not  bear  Interest,  as  well 
as  money  in  his  bouse,  but  that  it  did 
not  include  that  part  of  the  balance 
at  the  banker's  which  bore  inter- 
est). 

[a]  &i  ft  wUl:  saviBSB  bask  de- 
posits.— (1)  A  Will  by  which  testator 
gave  and  devised  to  a  certain  church 
"all  my  moneys,"  after  paying  all 
Just  debts,  should  be  construed  as 
Including  deposits  In  a  savings  bank 
not  specfflcally  disposed  of.  Jenkins 
V.  Fowler,  63  N.  H.  244,  245.  (2)  It 
has  been  held,  however,  that  the  term 
"money"  as  used  In  a  bequest  did 
not  Include  funds  in  a  savings  banlc. 
they  being  in  the  nature  of  an  In- 
vestment drawing  Interest,  and  not 
usually  subject  to  the  Immediate  or- 
der of  the  owner,  but  It  was  also 
stated  in  the  case  that  the  term 
meant  money  deposited  In  banks  for 
safe-keeping.  Beatty  v.  Lalor,  IE  N. 
J.  Eq.  108.  109. 

B5.  Xankert 
Commercial    Institution    see  Banks 

and  Banking  S  4. 
Conducting  banking  game  see  Bank 

ante  p  1178;  Banking  Game  post  p 

1182;  Gaming  [20  Cyo  87S]. 
Embezzlement  by  see  Embesslement 

[IB  Cyc  501]. 
Lien    or.  on  balance  of  depositor's 

account  see  Pledges  [31  Cyc  821]. 
Merchant    see    Mercantile  Agencies 

[27  Cyc  480]. 
Risk  included  see  Accident  Insurance 

g  81. 

66.  Peo.  V.  Carroll.  80  Cal.  153, 
IBS,  22  P  129. 

[a]  Similar  dsflaltJoaa^d)  The 
one  who  conducts  the  bank  In  a 
game  where  evenr  one  bets  against 
a  fund  Into  which  all  winnings  are 
placed,  and  from  which  all  losses  are 
paid.  Peo.  v.  Ciarroll,  80  Cal.  153, 
157,  22  P  129.  (2)  A  person  who 
'  exhibits  a  fund  of  money  or  prop- 


erty to  be  staked  on  all  bets  which 
others  may  choose  to  make  against 
him  on  the  game  which  he  exhibits 
to  entlcp  bets.  Com.  v.  Bums,  4  J.  J. 
Marsh.  (Ky.)  177,  180. 

[b]  "Mmakw  or  exhibitor."— "The 
fact  merely  that  the  owner  of  the 
table  or  other  device  plays  In  the 
game  with  tbe  other  gamblers  does 
not  make  him  Interested  in  the  game 
as  banker  or  exhibitor,  so  as  to  ren- 
der him  liable  under  the  statute  for 
exhibltlnK  a  gambling  table  or  de- 
vice." 'nilly  v.  State.  88  Ark.  411, 
413,  114  SW  920. 

87.  See  generally  Banks  and  Bank- 
ing. 

68.  Holland  y.  Mutual  FerUllzer 
Co.,  8  Qa.  A.  714,  718,  70  SE  161. 

SB.  See  Banks  and  Banking  ii  861- 
862. 

60.  Reynes  v.  Dumont,  130  U.  S. 
3B4,  890,  9  set  486.  82  L.  ed.  934 
[quot  In  re  Gesaa,  146  Fed.  734.  736, 
77  CCA  291]  (where  the  court  said: 
"A  general  lien  does  arise  in  favor 
of  a  bank  or  banker  out  of  contract 
expressed,  or  implied  from  the  usage 
of  tbe  business.  In  the  absence  of 
anything  to  show  a  contrary  inten- 
tion. It  does  not  arise  upon  securi- 
ties accidentally  in  the  possession  of 
the  bank,  or  not  In  Its  possession  In 
the  course  of  Its  business  as  such, 
nor  where  the  securities  are  in  Its 
hands  under  circumstances,  or  where 
there  is  a  particular  mode  of  deal- 
ing. Inconsistent  with  such  general 
lien.  .  .  .  'Here,  then  ...  is  the  true 
principle  upon  which  this,  as  well  as 
all  other  bankers'  Hens,  must  be  sus- 
tained. If  at  all.  There  must  be  a 
credit  given  upon  the  credit  of  the 
securities,  either  in  posseMiou  or  In 
expectancy'  ">. 

61.  Bouvier  L.  D. 

68.    See  Banks  and  Banking  I  687. 

63.  See  generally  Banks  and  Bank- 
log. 

64.  See  generally  Banks  and  Bank- 
ing fig  18-30. 

65.  State  v.  Krasber,  170  Ind.  43, 
46,  83  NE  498  [quot  Meadowcroft  v. 
Peo..  163  111.  66.  45  NE  991,  54  AmSR 
447.  36  LRA  176]  (holding  that  the 
term,  as  used  In  the  Banking  Law 
denouncing  the  receipt  of  deposits 
after  Insolvency,  refers  to  the  indi- 
vidual partners  composing  a  firm  do- 
ing a  banking  business). 

66.  See  generally  Banks  and  Bank- 
ing gg  18-30. 

67.  Agricultural  Bank  v.  Burr,  24 
Me.  266,  270  (where  It  was  said: 
"Banking  corporations  are  but  trus- 
tees. They  are  artificial  bodies;  cre- 
ated with  a  view,  in  a  great  measure, 
to  the  public  Interest"). 

68.  Rice  County  v.  Faribault  Citi- 
zens' Nat.  Bank,  23  Minn.  880,  281, 
283  (construing  the  term  as  used  in 
L.  [1894]  c  1  I  28,  providing  for  tax- 
ation of  banking  corporations). 
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1182    [6C.J.]       BANKING  CORPORATION— BANKING  PRINCIPLES 


as  referring  only  to  banks  of  issue,"*  and  not  to 
banks  of  disccQnt  and  deposit/*  or  to  boilding 
and  loan  associations.'* 
BAireiNa  CUSTOM.'' 

BAHKING  GAME."  A  banking  game  is  when 

one  person  keeps  or  exhibits  the  game,  and  bets 
against  all  comers.'* 

BAMKING  EOTTBBJ"  Those  honrs  in  the  day 
vhen  the  bwok  is  open  to  do  its  ordinary  trasinesB 
orer  the  eonnter.'* 

BAmUMO  HOUSB."  A  statute  leqaizing  a  bank 


created  under  it  to  transact  its  «nal  bnnoeaa  at 
an  office  or  banking  house  specified  in  the  organi- 
sation certificate  does  not  prevent  the  transaction 
of  some  of  its  business  away  from  the  bank.'* 

BANKINO  INSTITUTION."  A  term  broad 
enough  to  include  a  private  bank  or  banker,**  al- 
though it  is  often  employed  to  designate  an  in- 
corporated bank,**  as  distingoished  from  a  private 
bank." 

BANKING  PBINOIFLES.  Authority  to  deduct 
the  interest  at  the  commencement  of  loans,  or  to 


ee.  Allen  V.  Clayton,  63  Iowa  11, 
21,  18  NW  663.  50  AmR  71«. 

TO.  Allen  v.  Clayton,  SI  Iowa  11, 
21,  18  NW  668.  M  AmR  716  (con- 
Btrulnr  Const  £1857]  art  8>. 

n.  Lomb  T.  Pionmr  Sav.*  ate.,  Co., 
17  S  670,  671. 

[a]  A  IndUiaf  aaA  Iomi  ■■■nnia 
tlon  is  not  a  bankinff  corporation, 
within  the  meaning  of  U.  S.  Rev.  St, 
i  5248,  prohibiting  the  use  pf  the 
word  "national"  fn  the  corporate 
name  of  banking  corporations,  ex- 
cepting national  banking  corpora- 
tions. Lomb  V.  Pioneer  Sav,,  etc., 
Loan  Co.,  17  S  670.  671. 

72,   SanUsv  outomi 
Generally  see  Banks  and  Banking  it 
219,  220. 

When    upheld    see    Customs  and 

Usages  [IS  Cye  10691. 
See  also  Banking  Prlncfplas  post  this 

page. 

T3.  See  also  Bank  ante  p  1178; 
Banker  ante  p  1181;  and  generally 
Gaming  [20  Cyc  882]. 

74,  Cummings  v.  State,  (Tex,  Cr. 
A.)  72  SW  895,  896. 

ta]   Wmllar    ^^'•*^"na,  (l>  A 

Skmu  '^f  ons  against  the  many." 
teams  v.  State,  21  Tex.  693,  698; 
Paucett  T.  State,  4<  Tex.  Cr.  113. 
116,  79  SW  548-  Bell  v.  SUte,  82 
Tex.  Cr.  187,  190,  22  BW  687.  See 
also  Stith  V.  State.  18  Ark.  680,  681 
(quot  Tully  v.  State,  88  Ark.  411, 
414,  114  SW  920]  <where  the  court 
stated  that  a  certain  statute  was 
aimed  at  those  who  set  up,  keep,  or 
exhibit  what  are  known  as  banking 
games,  or  gaming  tables,  against 
which  persons  bet,  such  as  roulette, 
rouge  et  nolr,  faro,  and  the  like, 
the  exhibition  of  which  Is  commonly 
understood  to  be  a  challenge  to  all 
the  world  to  bet  against  them).  (2) 
"A  game  conducted  by  one  or  more 
persons  where  there  is  a  fund  against 
which  everybody  has  a  right  to  bet, 
the  bank  being  responsible  for  the 
payment  of  all  the  funds,  taking  all 
that  is  won,  and  paying  out  all  that 
Is  lost."  Peo.  V.  Carroll,  80  Cal.  153, 
1S7.  22  P  129.  <S)  "Faro,  roulette, 
and  other  gamesj^  where  there  la  a 
fund  of  money  offered  and  ready  to 
be  staked  on  all  bets  others  may 
choose  to  make  against  the  banker,  on 
the  game  which  he  shall  exhibit  to 
entice  bets."  Rltte  v.  Com.,  IS  B. 
Mon,  (Ky.)  35,  40  [quot  Peo.  v.  Car- 
roll. 80  Cal.  153,  157,  22  P  129]. 

[b]  The  essential  elMuent  of  the 
rune  <1)  is  that  It  is  one  against 
the  many,  and  that  the  banker  ac- 
cepts all  bets.  State  v.  Rabb,  ISO 
Ia.  870,  374,  57  8  1008;  Cummings  v. 
State,  (Tex.  Cr.  A.)  72  SW  395,  898. 
(2)  The  banker  or  the  exhibitor 
must  be  Interested  in  the  result  of 
the  play.  Tully  v.  State,  88  Ark. 
411,  414.  114  SW  920. 

[c]  VaafflMe  devloe.— The  term 
"banking  or  other  game  for  moner,** 
as  used  In  a  statute  prohibiting  gam- 
bling, does  not  refer  to  some  Intangi- 
ble mental  device,  but  to  a  tangible 
device  adapted,  devised,  and  used  for 
the  purpose  of  carrying  on  a  gam- 
bling game.  State  v.  Gltt  lAe,  6  Or. 
425,  428. 

[d]  Taxo  is  a  banking  game. 
State  v.  Behan.  118  La.  754.  760,  87 
8  714;  Patterson  v.  State,  12  Tex.  A. 
222,  2S4. 


[el  lloate  Is  especially  enume- 
rated In  Pen.  Code  art  860  as  a  bank- 
ing game.  Arredondo  v.  State,  58 
Tex.  Cr.  145,  146,  124  SW  980:  Pruitt 
V.  State,  53  Tex.  Cr.  816.  817,  109 
SW  171;  Chancellor  v.  State.  S2  Tex. 
Cr.  464,  465,  107  SW  828;  JBvans  v. 
State,  (Tex.  Cr.  A.}  22  SW  18. 

[f]  Boado  Is  a  banking  game,  and 
included  in  a  statute  making  It  crim- 
inal to  bet  at  certain  specified  games, 
or  at  any  other  gaming  table  or  bank, 
or  any  other  gaming  device.  Ran- 
dolph V.  State.  9  Tex.  521,  523. 

[g]  A  slot  machine  (1)  wherein  a 
fund  is  placed  and  constantly  kept 
against  which  players  play  and  to 
which  their  lessen  are  added  and 
from  which  their  earnings  are  taken, 
the  machine  being  what  Is  known  as 
a  percentage  game,  and  the  chances 
being  unequal  in  favor  of  the  ma- 
chine, is  a  "banking  game"  of  chance 
within  L.  (1907)  c  64  !  1.  Terr.  v. 
Jones,  14  N.  M.  579,  688,  99  P  338, 
20  LRANS  239.  20  AnnCas  128  [foil 
Terr.  v.  Ooniales,  16  N.  H.  BO,  99 
P  1135].  (2)  A  slot  machine  which 
pays  money  to  a  player  who  wins 
out  of  all  the  deposits  of  the  pre- 
vious players,  and  which  plays 
against  any  and  all  players  who 
choose,  and  which  has  the  greater 
number  of  chances  of  winning,  is 
essentially  a  *1>anking  «ime"  within 
a  statute  making  It  an  offense  to  keep 
for  exhibit  a  gaming  table  commonly 
called  A  B  C  or  E  O  tables,  faro  bank, 
keno  table,  or  table  of  like  kinds  un- 
der any  denomination.  State  v.  Qaugh- 
an,  56  W.  Va.  692,  694,  48  SE  210. 

[h]  Other  games  aistlngiilshed^ 
"Where  the  players  bet  against  each 
other  and  settle  with  each  other,  the 
game  Is  not  a  banking  game,  but 
where  a  person  posing  as  the  pro- 
prietor or  responsible  party  stands 
ready  by  himself  or  through  another, 
to  take  all  bets,  and,  receiving  all 
that  is  lost  by  the  other  players,  pays 
all  that  Is  won  by  them,  or  all  that 
is  won  save  a  percentage  which  he 
retains,  the  game  is  a  banking  game." 
State  V.  Rabb,  130  La.  370,  374,  57 
8  1008. 

[1]  OvapBi — Ordinarily  a  nunc  of 
craps  la  not  embraced  oy  the  term 
"banking  game."  Cummings  v.  State, 
(Tex.  Cr.  A.)  72  SW  396.  396:  Belt 
v.  State,  (Tex.  Cr.  A.)  21  SW  366 
[rev  reh  32  Tex.  Cr.  187,  22  SW  687]. 
To  same  effect  State  T.  Rabb,  130 
La.  870.  374.  67  S  1008. 

[J]  Throwtng  dice. — (1)  The  fact 
of  defendant  playing  dice  for  money 
is  not  sufficient  to  warrant  the  court 
in  holding  that  it  Is  a  banking  or 
percentage  game.  Peo.  v.  Ramsey. 
8  Porto  Rico  112.  114.  (2)  But  a 
game  of  dice  fn  which  one  person  sits 
behind  the  table  and  takes  all  the 
bets  of  the  persons  playing  on  the 
outside,  the  dice  being  thrown  by  the 
parties   alternately.   Is   a  "banking 

?ame."  Paucett  v.  State,  46  Tex. 
r.  118.  115,  79  SW  548;  Shaw  v. 
State,  35  Tex.  Cr,  394,  33  SW  1078. 
(8)  And  a  banking  game  includes  a 
game  played  by  means  of  dice  thrown 
from  a  box  by  a  pTayer  who  paid  a 
certain  sum  for  each  throw  of  the 
dice,  and.  If  he  threw  the  number 
corresponding  with  the  one  on  either 
of  the  prise  checks  on  the  cloth,  on 
Which  there  were  several  blank  checks 


or  numbers,  he  won  the  prize  of  that 
check:  the  owner  giving  the  privi- 
lege of  throwing  (he  dice  to  all  who 
desire  upon  their  giving  the  regular 
sum.    State  v.  Martin,  22  Arte  420.  422. 

[k]  Mode  of  gambling  m  qpaalloa 
of  faeb— The  question  as  to  whether 
players  bet  against,  and  settle  vtth. 
each  other,  or  whether  a  person 
stands  ready  to  take  all  the  bets  and 
receives  all  those  lost  by  the  other 
players  and  pays  all  that  is  won  by 
them,  or  alt  that  Is  won  save  a  per- 
centage which  he  retains.  Is  a  ques- 
tion of  fact.  State  v.  Rabb,  130 
370.  374,  57  8  1008. 

78.   See  Bills  and  Notes  SI  769,  760. 

Time  for  preMntmeat  of  oommsr- 
dal  paner  see  Bills  and  Notes  f  4C3. 

76.  Marshall  v.  American  Gxpre!<9 
Co.,  7  Wis.  1,  28,  78  AmD  381  (hold- 
ing that  it  does  not  include  the  time 
after  the  bank  closes  to  public  cus- 
tom or  business  but  which  is  devoted 
by  the  employees  or  ofRcials  to  set- 
tling up  the  aRairs  of  the  day.  etc 
and  to  the  sending  or  the  recelvtng 
of  packages  or  messages,  etc.]. 

77.  BanUng  houet 
Commercial    bank   see    Banks  and 

Banking. 

Judicial   construction   of  term  see 

Burglary  [<  Cyc  190]. 
Right  of  liank  to  purchase  or  own 

land  for  purpose  of  see  Banks  and 

Banking  $  224. 

[a]    Zn  a  statute  prohlUtlBr  mja- 

ing  and  the  keeping  of  a  banking 
house  or  a  banking  game,  "banking 
house"  means  any  house  carrying  on 
a  game  of  chance,  which  hAs  capita! 
always  ready  to  play,  whether  the 
capital  Is  owned  or  furnished  by  the 
house,  or  made  up  at  the  time  by  the 
players.  State  v.  Hunter,  106  La. 
187,  188,  80  S  261:  State  v.  Markham. 
15  La.  Ann.  498,  500.  See  Bank  ante 
p  1178;  Banker  ante  p  1181;  Banking 
Game  ante  this  page. 

78.  Merchants'  Nat.  Bank  v.  State 
Nat,  Bank,  10  Wall.  (U.  8.)  604,  651. 
19  L.  ed.  1008  (holding  that.  In  the 
Currency  Act  of  1864  requiring  banks 
created  under  the  statute  to  transact 
their  usual  business  at  an  office  or 
banking  bouse  specified  In  Its  or- 
ganization certmcata.  the  phrase 
"banking-house"  did  not  prevent  the 
purchase  of  coin  by  one  bank  at  the 
banking  house  of  another). 

79.  See  generally  Banks  and  Bank- 
ing 7  C.  J.  p  1. 

80.  Statev.  Stnible,  ISaD.  646.  651. 
1S4  NW  465  (construing  L.  [1908]  c 
79  S  2,  relating  to  bank  Inspection). 

81.  State  V.  Kelsey,  89  Mo.  623. 
620,  1  SW  838  [quot  In  re  Wisner. 
36  Mont.  298,  308,  92  P  958]:  In  re 
Wisner,  36  Mont.  298,  808,  93  P  95S 
(holding  that  the  term  as  used  in  a 
statute  declaring  guilty  of  larcen> 
every  otiicer  of  any  "banking  Institu- 
tion who  shall  receive  deposits  after 
he  has  knowledge  that  the  bank  is 
Insolvent  means  an  incorporated 
bank):  Com.  v.  McKean  County,  200 
Pa.  383.  886,  49  A  982. 

82.  Com.  v.  McKean  County.  200 
Pa,  S8S,  88S,  49  A  982  (holding  that 
a  statute  Imposing  a  tax  on  mort- 
gages and  moneys  owing  by  solvent 
debtors,  whether  by  promissory  note, 
or  penal  or  single  bill,  bond,  or  Judg- 
ment, except  bank  notes  or  notes  dis- 
counted by  any  banking  Instltattoa. 


For 
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make  loanB  upon  discounts,  instead  of  the  ordinary 
forms  of  seenrity  for  an  aeemii^  interest.** 

BAHEINO  FBIVILEOBS.*« 

BANK  HOKET.  That  species  of  money  called 
"  bank-notes. 

BANK  NOTE.»"  [Ml  A.  In  General.  The 
words  "bank  bill"  and  '  bank  note"  are  synony- 
mons  terms."^  A  bank  bill  or  a  bank  note  may 
be  defined  as  a  written  promise  on  the  part  of  the 
bank  to  pay  to  the  bearer  a  certain  sum  of  money, 
on  demand;*"  an  obligation  for  the  payment  of 
money  on  demand,  passing  from  hand  to  hand  as 
money;"*  evidence  of  a  credit,  at  the  bank,  for  a 
like  sum  of  money,  and  a  contract  to  pay  it  to 
the  holder  in  speeie."**  In  form  a  bank  note  is  a 
chose  in  action,  and  when  dishonored  it  becomes  the 
evidenee  of  a  right  of  action,  a  document  for  a 
debt." 


means  a  corporation — an  Incorporated 
institution — and  not  a  private  bank). 

as.  Maine  Bank  v.  Butts,  9  Mass. 
49,  64  [guot  New  Tork  Firemen  Ins. 
Co.  V.  Ely.  2  Cow.  (N.  T.)  678.  710], 
Bee  generally  Banks  and  Banking  7 
C.  J.  p  1. 

[a]  Banking  prlnolplM  anA  na- 
ana,  within  the  meanfng  of  a  bank 
charter  providing  that  It  shall  be 
lawful  for  the  bank  to  loan  money, 
buy,  sell,  and  negotiate  bills  of  ex- 
change, checks,  and  promissory  notes, 
and  dlBcount,  upon  "banking  princi- 
ples and  usages,"  bills  of  exchange, 
post  notes,  and  promissory  notes,  ana 
other  negotiable  paper,  do  not  impose 
upon  the  bank  a  prohibition  against 
receiving  on  its  loans  and  discounts 
more  than  alz  per  cent  per  annum. 
The  plain  and  obvious  meaning  of 
the  words  Is  that  the  bank  may  take 
on  loans  and  discounts  the  Interest 
In  advance.  McLean  v.  Lafayette 
Bank,  16  P.  Cas.  No.  8.888,  8  McLean 
687,  »7. 

84.  Sea  generally  Banks  and  Bank- 
ing. 

[a]  "BanMng-  privUegas"  in  Const, 
art  10  I  1,  In  reference  to  banks  and 
corporations  embracing  banking  priv- 
ileges, does  not  Include  the  character 
or  the  power  of  corporations  to  re- 
ceive money  on  general  or  special  de- 
posit, to  lend  money  securities,  to 
discount,  or  to  purchase  bills,  notes, 
or  other  evidences  of  Indebtedness,  as 
the  right  to  carry  on  such  business  Is 
neither  a  privilege  nor  a  franchise. 
It  does  not  include  annuity,  safe 
deposit,  and  trust  companies,  al- 
though, in  addition  to  their  other 
corporate  powera,  they  have  power  to 
receive  general  deposits  of  money,  or 
to  loan  or  to  Invest  the  money  so 
deposited,  as  well  as  their  own  cap- 
ItM,  on  mortgages,  or  by  purchasing 
bills,  notes,  and  other  evidences  of 
indebtedness.  International  Trust 
Co.  V.  American  L.  &  T.  Co.,  62  Minn. 
601,  503,  65  NW  78,  632. 

SB.  Hopson  V.  Fountain,  5 
Humphr.  (Tenn.)  140,  141.  See  also 
Bank  Note  post  this  page. 

86.    Bftnk  aotsi 
Generally   see   Banks  and  Banking 

I  238;  Bills  and  Notes  )  21. 
Counterfeiting  see  Counterfeiting  [11 

Cyc  803]. 

Description  of,  in  indictment  see  In- 
dictments and  Informations  r22 
Cyc  353]:  Counterfeiting  [11  Cyc 
818];  Gmbexslement  [15  Cyc  615]: 
False  Pretenses  119  Cye  4881:  Lar- 
ceny  [85  Cyc  81];  Robliery  (t*  Cyc 

lov4  J. 

Judicial  notice  of  value  aee  Bvldence 
[18  Cyc  858]. 

Limitation  of  action  on  see  Limita- 
tions  of  Actions   [86   Cyc  1041. 

Medium'  of  payment: 

Qenerally  see  Bills  and  Notes  [T 
C^^^IOIO];    Payment    [80  Cyc 


Oarrent  buk  failte  asd  aoteft.  The  term  "onrrent 
bills"  means  "eorratt  bank  bUls."  **  Current  bank 
notes  are  bank  noiea  which  eirenlate  currently  as 
money.**  Sneh  bank  notes  as  are  convertible  into 
gold  and  silver  at  par.'* 

•  "Oood  bank  notes"  also  imports  snch  only  as  are 
redeemable  in  gold  or  silver.** 

National  bank  bills.  A  term  used  to  designate  a 
kind  or  part  of  the  national  currency.** 

National  bank  notes.  Notes  of  a  national  bank,*' 
but  not  national  notes  of  a  bank.** 

United  States  bank  notes.  A  term  held  to  refer 
to  bank  notes  of  national  banks.** 

Foreign  bank  bills  and  notes.  The  term  "bank 
Dote"  or  "bank  bill"  has  been  applied  to  foreign 
bank  notes  and  bills  as  well  as  to  those  of  domestic 
banks.^ 

[(2]   B.  Similar  Tamu  Compared  and  Distin- 

see  Taxation   [87  Cyo 


Of  taxes 
1164]. 

On  Insolvency  of  bank  see  Bills  and 
Notes  [7  Cyc  1010], 
Trover  for  conversion  see  Trover  and 
Conversion  [38  Cyc  2014]. 

87.  Ex  p.  Prince,  27  Fla.  106.  208, 
9  S  659,  26  AmSR  67;  State  v.  Hays, 
21  Ind.  176,  177  [quot  Webster  D.]; 
Munson  v.  State,  4  Greene  (Iowa) 
483,  484;  Com.  v.  Stebhlns,  S  Cray 
(Mass.)   492.  496;  Eastman  v.  Cora., 

4  Gray  (Mass.)  416,  418:  State  v. 
Stimson,  84  N.  J.  L.  9,  29;  Low  v. 
Peo.,  2  Park.  Or.  (N.  Y.)  37.  41; 
Roth  V.  State,  10  Tex.  A.  27.  aO; 
State  V.  Wilkins,  17  VL  161.  15«. 

88.  Townaend  V.  Peo.,  4  ul.  S2S, 
388;  Com.  V.  Butts,  Iti  Mass.  449, 
452. 

[a]    aimllar   dsflsltlou^d)  "A 

note  issued  ...  by  a  banking  com- 
pany, and  payable  to  bearer."  Brown 
V.  Com.,  8  Mass.  59.  64.  (2)  "The 
promise  of  the  banking  corporation  to 
pay  the  bearer  of  the  Instrument  a 
certain  sum  of  money  on  demand." 
Com.  V.  Butts,  124  Mass.  449.  452. 
(3)  "Promises  Issued  by  the  barihs  to 
pay  money  on  demand.'*  Re  Cypress 
Election.  8  Man.  581,  SOS. 

[bj  Heoessltr  of  al^atiire  of  of- 
fleers. — A  bank  bill  Is  a  promise  to 
pay  money,  signed  by  officers  of  a 
bank,  and,  where  there  Is  no  such 
signature,  a  paper,  although  en- 
graved in  the  similitude  of  a  bank 
bill.  Is  not  a  bank  bill.  Com.  v. 
Clancy.  7  Allen  (Mass.)  537,  638. 

89.  Low  V.  Peo..  2  Park.  Cr.  (N. 
T.)  37,  41.  See  also  Rice  V.  Jones, 
71  Ala.  551,  664  (where  the  court 
said:  "Money,  or  bank-notes  current 
as  money,  pass  from  hand  to  hantl  by 
delivery*). 

90.  Phillips  V.  Blake,  1  Heto. 
(Mass.)  1R6.  159. 

[a]  "Bank  notes,**  **onwnt  bank 
notes,"  and  "onrrent  funds,"  when 
used  In  notes  and  obligations.  Import 
generally,  In  their  slgnlflcation,  such 
as  are  convertible  Into  gold  and  sti- 
ver at  par.  Williams  v.  Arnls,  80 
Tex.  87,  49  [dt  Fleming  V.  Nail, 
1  Tex.  246,  248]. 

81.  U.  8.  V.  Moulton,  27  F.  Caa. 
No.  15.827,  6  Mason  537. 

93.  Collins  V.  Lincoln,  11  Vt.  288, 
269. 

93.  Pardee  v.  Pish,  60  N.  T.  2«B, 
270.  19  AmR  176;  Baker  v.  Jordan, 

5  Humphr.  (Tenn.)  485  [quot  Mc- 
Dowell V.  Keller,  4  Coldw.  (Tenn.) 
868,  264].  To  same  effect  Moore  v. 
(3oooh,  6  Heisk.  (Tenn . )  104,  1 06 : 
C:offln  V.  Hill.  1  Helsk.  (Tenn.)  886. 

[a]  Wmllar  deSBltlOB^"  "Current 
bank  notes'  are  notes  or  bills  used 
in  general  circulation  as  money,  and 
constituted  the  general  currency  of 
the  country  recognized  by  taw  at  the 
time  and  place  where  payment  [of  a 
debt]  was  to  be  made  and  demanded." 
Pardee  v.  Fish,  80  N.  Y.  266,  270,  19 
AmR  176. 


[b]  asnreamtatlTsa  of  gold  and 
allrer. — ^Wntle  current  bank  notes 
are  neither  gold  nor  sliver,  they  are 
the  representatives  of  both.  Swet- 
land  V.  Crelgh,  15  Oh.  118,  121. 

[c]  A  Mil  for  tlLs  Mjiosnt  In  ew- 
rsBt  baak  notes  of  wa  Irandzsd  and 
twent7-nine  dollars  cannot  mean  that 
amount  in  gold  and  silver  coin,  for 
then  the  words  are  perfectly  inop- 
erative and  useless.  It  was  either 
intended  that  as  many  current  bank 
notes  should  be  paid  as  are  equiva- 
lent in  market  value  to  the  sum  In 

J old  and  silver,  or  as  are  equal  In 
enomlnatlon  or  in  nominal  amount 
to  that  sum.  It  is  the  same  thing, 
subsUntially.  aa  if  the  expresBion 
had  been  "six  hundred  and  twenty- 
nine  dollars  of  Instead  of  'in  cur- 
rent bank  notes."  Chimble  v.  Hatton, 
Peck  (Tenn.)  180,  181. 

[d]  *HhH)d,  evmvt  bank  aotaa" 
are  bank  notes  which  circulate  cur- 
rently aa  money.  English  v.  Turney, 
2  Helsk.  (Tenn.)  817. 

[e]  "'Onrreat  baak  notes  of  th* 
cUj  of  Olndnnatl*  are  as  expressive 
of  their  own  meaning  as  "barrels  of 
superfine  flour,'  or  Tjushela  of  wheat;' 
they  are  definite  and  admit  of  but 
one  construction.  They  necessarily 
include  the  notes  of  every  bank  of 
the  city  that  were  passing  freely  In 
the  common  business  of  the  day,  and 
they  exclude  notes  of  every  other 
description."  Morris  v.  Edwards,  1 
Oh.  189,  215  (per  Bumet,  J.,  dis.  op.). 

[f]  The  Zeatneky  atatnte  which 
authorizes  Judgment  to  be  rendered 
for  bank  notes  spedftcally  means  cur- 
rent bank  notes  of  Kentucky.  Speak 
V.  Warner.  S  J.  J.  Marsh.  68. 

94.  Williams  v.  Arnls,  30  Tex.  37. 
49;  Flemlngv.  Nail,  1  Tex.  246,  248; 
Hodges  V.  Wnrd.  1  Tex.  244,  248. 

[a]  Bnoh  bank  notes  as  are  ooa- 
Tsrtible  Into  specie  at  the  counter 
where  they  were  Issued,  and  pass  at 
par  In  the  ordin.iry  transactions  of 
the  country.  Bizzell  v.  Brewer.  9 
Ark.  5S.  61;  Pierson  v.  Wallace,  7  Ark. 
28  2  293 

95.  Roberts  v.  Short,  1  Tex.  878, 
881;  Fleming  v.  Nail.  1  Tex.  248. 
247. 

99.  Ex  p.  Prince.  27  Fla.  186,  SOS, 
9  P  fins.  26  AmBB  <?. 

97.  Hummel      Wate,  17  Oh.  Bt 

632. 

98.  Hummel  v.  State.  17  Oh.  fit 
628.  632  (holding  that  the  description 
in  an  indictment  for  larceny  of  the 
property  stolen  as  "national  bank- 
notes, commonly  called  national  cur- 
rency notes,"  means  notes  of  a  na- 
tional bank*  BUd  not  national  notes 
of  a  bank).  ' 

99.  Bailey  v.  Com..  68  SW  425,  22 
KyL  612  (where  It  is  said  that  there 
are  no  bank  notes  In  circulation  as 
muiitiy  but  those  of  national  banks; 
hence  In  an  Indictment  for  larceny 
such  description  is  sufllclent). 

1.   Peo.  V.  McDonnell,  80  Cal.  286. 
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BANK  NOTE 


gnishsd.  Banker's  cash  aotss*  or  so]dsBdtJi*B  notes, 

aa  they  were  once  called,  were  promissory  notes 
given  by  bankers  who  were  originally  goldsmiths  aa 
receipts  for  money  deposited  with  them.'  These  in- 
struments, however,  have  been  snpeneded  by  the 
introdnetion  of  checks.' 

Bills  of  credit.  Bank  notes  were  known  in 
the  ear^  faisto^  of  banks  as  bills  of  credit, 
but  in  modem  times  they  have  lost  that  designa* 
tion.* 

Oasb.  Bank  bills  and  bank  notes  are  also  treated  ' 
and  paas  as  cash,  at  least  when  domestic  bills  or 
notoi,*  bnt  forei^^  bank  Mils  are  not  regarded  as 


cash.^ 

A  check  differs  materially  from  a  bazik  note.  The 
latter  is  issned  as  currency  under  legal  restrictions 
which  give  to  it  the  character  of  money.  The  check 
is  not  currency,  although  it  may  pass  enrrent  from 
hand  to  hand." 

Onrrency.  A  bank  bill  or  bank  note  falls  onder 
the  meaning  of  the  term  "currency,"  *  and  is  a  ftart 
of  the  circulating  medium  of  the  country.'"  K,  how- 
ever, bank  notes  are  not  lawfully  issued,'*  luid  do 
not  pass  at  par  with  coin,  they  are  not  zcsarded  as 
currency.*' 

"Onrnat  fukds"  embraee  bank  notes.^ 


287,  22  P  190.  IS  AmSR  1E9  (holfllng 
that,  under  a  statute  provtdlnK  that 
every  person  who  makes,  or  Know- 
ingly has  In  his  possession,  anything 
employed  In  counterfeiting  bank 
notes  or  bills  Is  punishable,  etc.,  the 
term  "bank  notes  or  bills"  was  not 
limited  to  bills  and  notes  of  domestic 
banks  but  included  foreigrn  bank 
notes  and  bills  as  well).  Compare 
Gray's  Case,  1  Hume  Comm.  146  note 

I  (where  the  term  "bank  note"  In  a 
penal  statute  was  held  to  mean  the 
notes  of  the  banks  of  Scotland  and 
Etosland). 

a.  Chitty  Bills  <13th  Am.  ed) 
*522:  Wood's  Byles  on  Bills  'lO; 
Cruser  v.  Armstrong.  3  Johns.  Gas. 
(N.  T.)  5,  ft,  3  AmD  12«. 

8.  Crueer  v.  Armstrons.  S  Johns. 
Caa.  (N.  T.)  B.  ».  2  AmD  12«. 

A,   Briscoe  t.  Commonwealth  Bank, 

II  PeL  (U.  8.)  257,  811,  ft  L.  ed. 
709,  928. 

[a]  ZMned  by  bank  owned  Ity 
Ktate. — Bank  bills,  although  Issued  by 
a  bank  which  is  owned  and  managed 
by  the  state,  are  not  bills  of  credit 
In  the  sense  prohibited  by  the  con- 
stitution. Briscoe  v,  Comnionwealth 
Bank,  11  Pet.  (U.  S.)  257,  811,  ft  L.  ed. 
70ft,  928;  Darlington  V.  Alabama 
Branch  Bank,  13  Bow.  (U.  8.)  12,  15, 
14  L.  ed.  30;  Woodruff  v.  Trapnall. 
10  How.  (U.  S.)  190,  20B,  18  L.  ed. 
388;  Owen  v.  Mobile  Branch  Bank, 
3  Ala.  258,  261;  McFarland  v.  State 
Bank,  4  Ark.  44,  49,  87  AmD  761; 
Jones  V.  Tennessee  Bank,  8  B.  Mon. 
(Ky.)  122,  126,  46  AmD  540.  Contra 
Linn  V.  State  Bank,  2  III.  87,  89,  25 
AmD  71;  Commonwealth  Bank  v. 
Clark,  4  Mo.  59,  60,  28  AmD  345. 

a.  PalUaee  v.  U.  8.,  136  U.  8.  257, 
263.  10  8Ct  1034.  34  U  ed.  514;  Phtl- 
llpa  T.  Blake.  1  Meto.  (Mass.)  166. 
iSft;  Crocker  v.  Crane,  21  Wend. 
(N.  Y.)  211,  219,  34  AmD  228;  Lelber 
T.  Goodrich,  6  Cow.  (N.  Y.)  186.  187; 
8wetland  v.  Crelgh,  16  Oh.  118,  121; 
Morris  v.  Edwards,  1  Oh.  189,  204; 
Bayard  v.  Shunk,  1  Watts  A  S.  (Pa.) 
92.  37  AmD  441;  Parr  v.  Sims.  9  8.  C. 
Bq.  122,  131,  24  AmD  896;  Edmunds 
V.  DIgges,  1  Gratt.  (42  Va.)  359, 
861,  42  AmD  561;  Southcot  v.  Watson, 
3  Atk.  226,  232.  26  Reprint  982;  Miller 
V.  Race.  1  Burr.  462.  4S9,  97  Reprint 
398  fquot  Green  v.  Sizer,  40  Miss. 
530,  643];  Solomons  v.  Bank  of  Eng- 
land, 13  East  135  note,  104  Reprint 
319;  Fleming  v.  Brook,  1  Sch.  &  Lef, 
318;  Chapman  v.  Hart.  1  Ves.  271,  27 
Reprint  1026.  Compare  Stuart  v. 
Bute,  11  Ves.  Jr.  662,  32  Reprint 
(where  the  doctrine  that  bank  notes 
are  cash  was  questioned).  Contra 
Trenton  State  Bank  v.  Coze,  8  N.  J. 
Z^.  172,  174,  14  AmD  417  (where  the 
court  said  that  notes  of  a  bank  are 
not  "cash,"  and  cannot  he  tendered 
as  cash,  nor  can  they  be  brought 
Into  court  as  such);  State  v.  Cor- 
pentng,  32  N.  C.  68,  60. 

[a]  Season  of  rnl*.— The  law  pre- 
sumes that  a  bank  note  will  be  paid 
on  request,  and  it  gives  a  penalty 
to  the  holder  for  damages  for  non- 
payment, which  Is  deemed  sufficient 
to  make  the  bank  note  equivalent  to 
cash.  Phillips  V.  Blake.  1  Mete 
(Mass.)  166,  158. 


tb]  Banker's  oaili  aotas,  or  goU- 
•ml til's  notes  were  accounted  among 
merchants  as  ready  cash.  Tassell  v. 
Lewis,  1  Ld.  Raym.  748,  91  Reprint 
1897. 

6.  Bullard  v.  Bell,  3  F.  Cas.  No. 
2,121,  1  Mason  243,  251;  Greeson  v. 
State.  6  Miss.  33.  38;  Wright  v.  Reed, 
S  T.  R.  654,  100  Reprint  72ft. 

7.  Jones  v.  Fales,  4  Mass.  246, 
263. 

[a]  A  note  parable  In  fov^ca 
U)ls  Is  not  a  cash  note,  as  the  term 
does  not  Include  foreign  bills  and 
therefore  is  not  negotiable.  Jones 
V.  Fales,  4  Mass.  245,  263. 

8.  Dike  v.  Drexel,  11  App.  Dlv. 
77.  83.  42  NYS  97ft. 

S.  Knox  V.  Lee.  12  WalL  (U.  a> 
467.  607,  20  L.  ed.  287:  U.  S.  Bank 
T.  Georgia  Bank.  \^  Wheat.  (U.  S.) 
3S8,  346,  6  L.  ed.  884  [qnot  State 
V.  Moseley,  10  S.  C.  1.  4];  Lenoard  V. 
State.  115  Ala.  SO,  S2,  22  8  664;  Croker 
T.  Slate.  47  Ala.  r,l  57;  Carlisle  v. 
D.-ivis,  7  Ala.  42.  44;  Corblt  v.  Smyrna 
B.nik,  2  n-  l.  2:15.  2r,2.  80  AmD  685; 
O^^pnod  V.  McConnoil,  82  III.  74,  78; 
filiriiiKflpld  M.  A-  P.  Ins,  Co.  v. 
TiiH-her.  30  Tit.  3f»n.  ■103;  Galena  Ins. 
Co.  V.  Kiii>f<T.  2S  111.  .112,  336,  18  AmD 
2S;4:  Clii.-:iKo  F.  A-  W.  Ins.  Co.  v. 
K<-iron.  27  Til,  r.m,  506;  Pilmer  v. 
Brujjch  Suite  Kujik.  16  Iowa  321.  329; 
Grlswold  V.  Hepburn.  2  Duv.  (Ky.) 
20,  38;  Coffin  v.  Hill.  1  Heisk.  (Tenn.) 
3S5,  388;  Klauber  v.  BlggerstarF.  47 
Wis.  651.  661,  3  NW  857,  32  AmR 
773. 

fa]    Ouresor  of  the  oomattf^— 

Where  an  action  was  brought  on  a 
note  "payable  In  the  current  bank 
notes  of  the  country,  but  not  in  Con- 
federate notes,"  the  court  held  that 
the  terms  "currency"  and  "current 
bank  notes"  are  synonymous,  and 
that  the  expression,  payable  "In  the 
currency  of  the  country."  means  pay- 
able In  those  bank  notes  which  may 
circulate  currently  as  money  when 
the  oiote  becomes  due,  and  the  bank 
notes  so  circulating  will  be  presumed 
to  be  of  value  equal  to  money.  Coffin 
V.  Hill,  1  Helsk.  (Tenn.)  386.  388. 

[b]  The  tsrm  "oorrenoy  of  this 
Mate,"  (1)  in  Missouri,  imports  the 
notes  of  the  bank  of  the  state  of 
Missouri,  the  Issuing  of  which  Is 
authorized  by  the  laws  of  the  state, 
and  cannot  be  construed  to  mean  the 
notes  of  the  several  banks  Incor- 
porated under  the  laws  of  other 
sUtes.  Cockrin  v.  Kirkpatrick,  9  Mo. 
697,  701.  (2)  "Currency  of  this 
State."  means  bank  notes,  and  are 
distinguishable  from  the  term  "good, 
current  money  of  this  State,"  which 
means  the  current  ooln  of  the  United 
States.  Wllburn  t.  Oreer,  6  Ark. 
25B,  268. 

ic\  The  tsnn  "cwrrsBoy  of  Xsn- 
t««r"  In  common  acceptation  in- 
cludes a  bank  note.  Lampton  v.  Hag- 
gard, 3  T.  R  Mon.  (Ky.)  149,  150. 

[d]  "TOM.  oy."— Where  a  certifi- 
cate stated  that  plaintirTs  had  de- 
posited In  defendant  bank  a  certain 
amount  in  "Ills,  cy.,"  payable  to  the 
order  of  themselves  on  the  return  of 
the  certificate,  the  fair  construction 
of  the  term.  If  applied  to  the  pay- 
ment of  this  certificate,  is  that  the 


same  might  be  paid  In  bills  of  banks, 
which  at  the  time  of  payment  were 
received  and  passed  as  ordinary  cur- 
rency in  the  state  in  ordinary  trans- 
actions of  business.  Hulbert  Ca*- 
ver,  37  Barb.  (N.  Y.)  62,  68. 

10.  Noble  V.  State,  69  Ala.  73.  31; 
Waterman  v.  Waterman,  34  Mich.  490. 
491;  State  v.  Corpenlng,  S2  N.  C 
58,  60;  KlmbrouKh  v.  State,  28  Tex. 
A.  867,  368,  13  8W  218;  State  v.  Knba, 
20  Wis.  217,  235.  91  AmD  390. 

11.  Klauber  v.  Biggerataff.  47  Wis. 
551,  561,  3  NW  357.  32  AmR  773. 

18.  Klauber  v.  BlgBerstair,  47  Wis. 
651.  661,  8  NW  iff,  SI  AmR  77S 
(where  the  court  said:  "In  the  as« 
of  the  term,  currency  does  not  nse- 
essarlly  Include  all  bank-notes  In  ac- 
tual circulation:  for  all  bank-mrta* 
are  not  necessarily  money.  In  this 
use  of  the  term,  currency  Includes 
only  such  bank-notes  as  are  current 
de  Jure  et  de  facto  at  the  locus  In 
quo:  that  Is,  bank-notes  which  are 
Issued  for  circulation  by  authority 
of  law,  and  are  In  actual  and  general 
circulation  at  par  with  coin,  as  a 
substitute  for  coin,  interchangeabla 
with  coin;  bank-notes  which  actually 
represent  dollars  and  cents,  and  are 
paid  and  received  for  dollars  and 
cents  at  their  legal  standard  value. 
Whatever  Is  at  a  discount — that  Is, 
whatever  represents  less  than  the 
standard  value  of  coined  dollars  and 
cents  at  par — does  not  properly  rep- 
resent dollars  and  cents,  and  Is  not 
money;  Is  not  properly  Included  In 
the  word  currency.  In  this  sense, 
national  bank-notes,  which  are  not 
legal  tender,  are  now  as  much  cur- 
rency as  treasury  notes,  which  are 
legal  tender"). 

[a]  DqaaeUtSd  bask  aotasi — (1) 
Where  a  deposit  was  made  in  Illi- 
nois currency,  the  bank  In  which  ft 
was  made  could  not  settle  with  ths 
depositor  In  depreciated  bank  blUs. 
Chicago  Mar.  Bank  BImey.  28  IlL 
90.  92.  (2)  Where  a  certificate  of 
deposit  was  payable  In  Illinois  cur- 
rency. It  was  held  that  the  term  de- 
noted a  character  of  paper  which 
was  current  and  not  a  denomination 
of  bills  without  reference  to  their 
currency;  but  whether  it  is  paper  of 
Illinois,  or  other  banks.  It  must  be 
current,  such  as  passes  In  the  local- 
ity In  the  place  of  coin:  therefore  the 
certificate  cannot  be  satisfied  by  de- 

freclated  paper.  Chicago  P.  ft  M. 
ns.  Co.  v.  Keiron.  27  111.  561.  505. 
IS.  White  v.  Richmond,  16  Oh.  S. 
8;  Piatt  V.  Sauk  County  Bank.  17 
Wis.  222,  230,  234  (holding  that, 
where  certificates  of  deposit  were 
payable  in  "current  funds,"  the  term 
should  be  construed  to  Include  all 
funds  bankable  In  the  state,  and  that 
any  such  funds  would  answer  the  de- 
scription and  satisfy  (he  contract: 
also  that  a  tender  In  any  of  the  notes 
of  the  banks  of  the  atate  passing  as 
currency  would  discharge  the  obliga- 
tion). But  compare  McChord  v.  Ford. 
3  T.  B.  Mon.  (Ky.)  166,  167  (where 
It  was  stated  that  a  note  pas^le  In 
"current  money  of  Kentucky"  could 
not  be  Intended  to  mean  that  It  was 
payable  in  bank  notes,  but  gold  or 
silver,  as  bank  notes  were  not  money. 


For  later  oases,  dsvelopmsnts  and  ohasffsa  In  the  law  see  cumulative  Annotattona,  same  title,  page  and  note  nnmber. 
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Uoney.    Although  in  a  strict  sense  bank 

notes  are  not  considered  as  money,*^  they  are  em- 


and  the  word  "current"  preceding 
the  word  "money"  did  change  Its 
meaning). 

14.  U.  S.  V.  WellB,  28  F.  Caa.  No. 
16,661.  2  Cranch  C.  C.  48;  Corbett  v. 
State,  31  Ala.  829,  889;  State  v. 
Watson,  i  Ind.  696,  696;  Oabome  v. 
Fulton,  1  Blackf.  (Ind.)  2».  284; 
Wilson  T.  HickBon,  1  Blackf.  (Ind.) 
280,  281;  Sinclair  T.  Piercy.  &  J.  J. 
Marsh.  (Ky.)  63,  64;  Fleming 
Campbell,  1  J.  J.  Harsh.  (Ky.)  499; 
Pryor  v.  Com..  2  Dana  (Ky.)  298; 
Scott  V.  Conover.  6  N.  J.  L.  222,  236; 
Hevener  v.  Kerr,  4  N.  J.  L.  sr.,  S7; 
State  V.  Corpenlng.  32  N.  C.  r.S,  liO; 
Johnson  v.  Ktate.  11  Oh.  St.  324,  326; 
Turner  v.  Rtate,  1  Oh.  tti.  422,  4J6; 
Oamer  v.  State,  5  Yerg.  (Tonn,)  150, 
162;  Johnston  v.  St.iic,  Miirt.  &  Y. 
(Tenn.)  129,  131;  liJock  v.  Slate,  44 
Tex.  620.  622  [clt  Lewis  v.  State,  28 
Tex.  A.  140.  141,  12  8W  736];  Jackson 
V.  State,  34  Tex.  Cr.  90,  91,  29  SW 
266;  Otero  v.  State,  80  Tex.  A.  450, 
466,  17  SW  1081;  Klmbrough  v.  State, 
28  Tex.  A.  367,  368,  13  SW  218;  TancH 
V.  Seaton,  28  Gratt.  (69  Va.)  601,  604. 
26  AmR  880;  Re  St.  Bontface  Elec- 
tion, 8  Man.  474,  478.  See  also  John- 
son V.  State,  167  Ala.  82,  83,  52  S 
652.  140  AmSR  19  (where  the  court 
Bald  that  money  In  a  strictly  tech- 
nical sense  Ib  coined  metal,  usually 
gold  or  Bllvar,  upon  which  the  gov- 
ernment stamp  haa  been  impreased  to 
Indicate  Ita  value).  But  compare 
Townaend  v.  Peo„  4  111.  S26,  328 
(holding  that,  under  a  statute  pro> 
vldlng  that  every  person  who  shall 
have  In  his  possession  any  forged 
promissory  note  or  notes,  or  bank 
bin  or  bills  for  the  payment  of  money 
with  intent  to  utter  or  pass  the  same 
shall  be  punished,  etc..  an  Indictment 
charging  one  with  the  pdssesslon 
With  intent  to  utter  of  a  forged  bank 
bill   Bufnciently  charges   the  olTen&e 

firescrlbed  in  the  code,  without  alleg- 
ng  that  !t  was  for  the  payment  of 
money);  Com.  v.  Richards.  1  Mass. 
887,  840  (where  it  was  held  that  an 
allegation  of  theft  -of  a  bank  note 
Implted  a  note  for  the  payment  of 
tnoney):  Baxter  v.  State.  61  Tex.  Cr. 
676,  677,  105  SW  196  (a  prosecution 
under  a  statute  providing  that  money 
Bhould  Include  bank  bills). 

[a1  TaohBioal  mBM^"This  court 
haa  heretofore  repeatedly  determined, 
that  the  term  money,  though  it  may 
have  a  popular  import  which,  in  ordl- 
narr  parlance,  means,  or  at  least  In- 
oludea.  hank  notes;  yet.  that  Its  true 
taehnical  Import  is  lawful  money  of 
the  united  States,  in  other  words, 
cold  or  silver  coin,  and  when  used  In 
Judicial  proceedings  it  is  always  to 
be '  taken  fn  this  technical  sense." 
Pryor  v.  Com.,  2  Dana  (Ky.)  298. 

[br  OMtlotam  of  ral*. — ^The  cases 
adopting  tlie  view  that  "lawful 
money*  does  not  Include  bank  notes 
proceed  on  the  erroneous  theory  that 
anything,  to  be  money,  must  be  a 
legal  tender.  State  v.  Finnegean,  127 
Iowa  286.  290,  103  NW  156,  4  AnnCas 
«i8. 

[e]  Wimw  a  mmaaam^  tvt  ooata 
^nm  MVdMa  by  the  controverted 
Blectione  Act.  a  deposit  of  bank  notes 
was  held  insufficient.  Re  Cypress 
Election,  8  Man.  681,  596:  Re  St. 
Boniface  Blectlon,  8  Han.  474,  478. 

rdl  An  mHob  of  dtbt  will  not  lie 
upon  articles  of  agreement  to  pay  a 
certain  sum  in  bank  notes  for  they 
are  not  money.  Osborne  v.  Pulton. 
1  Blackf.  (Ind.)  233.  234;  Wilson  v. 
HIckson,  1  Blackf.  (Ind.)  280,  231; 
Scott  V.  Conover.  6  N.  J.  L.  222,  226. 

[el  Provtalon  aa  to  aotlOA  on 
aotea  for  dlrtot  parmeat  of  money. — 
"Money,"  as  used  in  statutes  provid- 
ing that  an  action  by  petition  and 
summons  can  only  be  brought  on 
notes  or  bonds  for  the  direct  pay- 
ment of  money,  does  not  include  bank 
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notes.  Fleming  v.  Campbail,  1  J.  J. 
Harsh.  (Ky.)  499. 

15.  Johnson  v.  State,  167  Ala.  82, 
83,  52  S  652.  140  AmSR  19;  N(A>le  v. 
State,  59  Ala.  73,  81 ;  Haynes  v. 
Wheat,  9  Ala.  289,  245;  Pryor  v.  Com., 
2  Dana  (Ky.)  298;  Green  v.  SIzer,  40 
Mlea  680,  548;  Hopson  v.  Fountain,  5 
Humphr.  (Tenn.)  140,  141;  Klauber  v. 
Biggerstaft,  47  Wis.  551,  557,  3  NW 
367,  32  AmR  773;  State  v.  Kube.  20 
Wla.  217,  236,  «1  AmD  190  [clt  CUw- 
aon  T.  State,  129  Wis.  650,  109  NW 
678,  116  AmSR  972,  9  AnnCias  966], 
See  also  U.  8.  v.  Johnson,  26  F.  Caa. 
No.  16,483.  4  ClncLBul  (Oh.)  361 
(holding  that  "moneys,"  as  used  In  the 
statute  punishing  embeszlements  by 
ofRcers  of  banks.  Includes  the  bills 
of  national  banking  associations  as 
well  as  the  coin  In  legal  tender  notes 
of  the  United  States);  Klmbrough  v. 
State,  28  Tex.  A.  367,  368,  IS  SW  218 
(where  it  was  held  that  the  term 
"United  States  paper  currency 
money"  Included  national  bank  bills). 

[a]  By  statntoiy  provision. — (l) 
Tasewell  County  v.  Davenport,  40 
111.  197,  199;  State  v.  Board  of  Asses- 
sore,  111  La.  982,  1006,  36  S  91;  Chap- 
man V.  Wellington  First  Nat.  Bank, 
66  Oh.  St.  310,  318,  47  NE  64.  (2) 
Under  14  A  IS  Vict,  o  1  J  18,  provid- 
ing that  in  Indictments  It  shall  be 
aufflcient  to  deacrlbe  bank  notes  as 
money,  the  term  "money"  would  in- 
clude bank  notes  stolen  before  they 
were  in  circulation,  and  when  they 
were  in  the  hands  of  the  bankers 
themselves.  Reglna  V.  West,  40  Eng 
L&Eq  564. 

16.  WoodrufT  V.  MissiHwippl.  ifig 
U.  S.  291,  30'),  If.  set  820.  40  L.  ed. 
973;  Corbit  v.  Smyrna  Bank,  2  Del. 
235,  252,  30  AiiiD  635;  Jones  v. 
Overstreet,  4  T.  n.  Mon.  (Ky.)  r>l7, 
550;  Scott  V.  Com.,  5  J.  J.  Marsh. 
(Ky.)  643,  641:  Hinctair  v.  Piorcv,  n  J. 
J.  Marsh,  (Kv.)  fi:!.  fi4;  Dovle  v.  H^il- 
ttmore  Count\.  12  otll  &  J.  (Mrl.)  4'(4, 
493;  State  v.  C:is.sel,  2  Harr.  &  G.  (Md.) 
407,  410;  Towson  v,  Ifevre-de-Grace 
Bank,  6  Harr.  &  J.  (Md.)  47,  53.  14 
AmD  264;  llorrlll  v.  Brown,  15  Pick. 
(Hasa.)  178,  177;  Phltllpa  v.  Blake, 

I  Mete.  (Mass.)  156,  1S8;  Mason  v. 
Waite,  17  Ma.'iH.  5S0.  563;  Waterman 
V.  Waterman.  34  Mich.  490.  491;  Car- 
ter V.  Cox,  44  Miss.  148.  156;  Green 
V.  Siaer,  40  Miss.  fl30.  543;  Chouteau 
V.  The  St.  Anlhonv,  n  Mo.  226.  229; 
Crane  v.  Fr.-fsc,  ifi  N.  J.  305,  307; 
Beatty  v.  I^ilor,  15  N.  .T.  Va\.  lOS.  109; 
Handy  v.  Dobhhi.  12  Jolins.  (N.  Y.) 
220;  Mann  v.  Mann.  1  Johns.  Ch. 
(N.  T.)  231.  236:  State  v,  Corppning, 
32  N.  C.  68,  fiO;  Anderson  v.  Hawkins, 
10  N.  C.  568,  570;  Johnson  v.  Slate, 

II  Oh.  St.  324,  325;  Swetland  v. 
Crelgh,  IB  Oh.  118,  121:  Edwards  v. 
Morris.  1  Oh.  524,  633:  Morris  v. 
Edwards,  1  Oh.  189,  204;  Bayard  v. 
Shunk,  1  Watts  &  S.  (Pa.)  92,  96,  37 
AmD  441;  State  v.  Moseley,  10  S.  C. 
1,  4 ;  Crutchfleld  v.  Robins,  5  Humphr. 
(Tenn.)  16,  17,  42  AmD  417:  TancU 
V.  Seaton,  28  Oratt.  (28  Va.)  «01,  604, 
26  AmR  380;  Edmunds  v.  DIgges.  1 
Gratt.  (42  Va.)  359,  361,  42  AmD 
561;  Klauber  V.  Blggerstaff.  47  Wis. 
661.  567.  8  NW  367.  32  AmR  773: 
Miller  V.  Race.  1  Burr.  452,  457,  97 
Reprint  898 ;  Wright  v.  Ree^  8  T.  R. 
554.  100  Reprint  729;  Re  Cypress 
Enectlon.  8  Man.  581,  60S;  Armstrong 
V.  Hemstreet,  22  Ont.  836,  340  [quot 
Imperial  D.]. 

[a]  lieMUng  oaaea. — (1)  Bank 
notes  are  not  goods  or  securities  nor 
documents  for  debts,  nor  are  they 
so  esteemed,  but  are  treated  as 
money,  as  cash,  in  the  ordinary 
course  and  transaction  of  business, 
by  the  general  consent  of  mankind, 
whl^  gives  them  the  credit  and  cur- 
rency of  money  to  all  intents  and 
purposes.  They  are  as  much  money 
as  gulneaa  themsalves  are,  or  any 


braced  by  the  generic  term  "money/' and  for 
many  puiposes  they  are  treated  as  money/"  and 

other  current  coin  that  is  used  In 
common  payment  as  money  or  cash. 
Miller  V.  Race,  1  Burr.  462,  457,  97 
Reprint  398.  (2)  "Bank  notes  con- 
stitute a  large  and  convenient  part 
of  the  currency  of  our  country,  and, 
by  common  consent,  serve  to  a  great 
extent  all  the  purpoaea  of  ooin.  In 
themaelvaa  they  are  not  money,  for 
they  aro  not  a  legal  tender;  and  yat 
they  are  a  good  tender,  unless  -  ape- 
dally  objected  to  aa  being  notes 
merely  and  not  money.  .  .  ,  They 
subserve  the  purposes  of  money  In 
the  ordinary  buainesa-of  life,  by  the 
mutual  consent  (expressed  or  Im- 
plied) of  the  parties  to  a  contract, 
and  not  by  the  binding  force  of  any 
common  usage;  for  the  party  to 
whom  they  may  be  tendered  has  an 
undoubted  right  to  refuse  accepting 
them  as  money.  .  .  .  Bank  notes, 
however,  as  well  as  the  negotiable 
notes  of  Individuals,  which  pass  by 
delivery  and  not  by  ■  indorsement, 
have  by  judicial  determinations,  ac- 
quired to  a  certain  extent  and  under 
certain  circumstances,  a  character  as 
money,  which  may  with  propriety  be 
termed  a  legal  character.  This  arlaes 
not  from  the  Intrinsic  character  or 
worth  of  the  notes,  but  from  the  cir- 
cumstances under  whicli,  and  the  ob- 
jects :for  which,  they  are  transferred 
and  accepted.  ...  If  they  have 
worked  payment  or  aatlaCaction,  ac- 
tual or  legal,  .they  are  In  auch  case 
considered  aa  money^and  equivalent 
to  so  much  coin."  Thus,  If  at  the 
time  of  a  contract  a  bank  note  be 
paid  without  indorsement,  guaranty, 
and  agreement,  it  is  received  as 
money,  and  the  risk  of  the  solvency 
of  the  bank  is  on  the  part  of  the 
receiver.  Corbit  v.  Smyrna  Bank,  2 
Del.  235,  262,  30  AmD  636. 

[b]  Bank  bUls  Intmated  to  a  oai^ 
xlar  are  regarded  aa  money.  Chou- 
teau T.  The  St.  Anthony,  11  Mo.  226, 
229. 

[c]  OnzviBt  aeonar^i^d)  Bank 
notes  are  ordinarily  spoken  of  as 
current  money.  Re  Cypress  Election, 
8  Han.  581,  603.  (2)  Under  a  statute 
as  to  swindling,  which  provides  that 
"within  the  meaning  of  money  as 
used  In  this  chapter  are  included  also 
bank  bills  or  other  circulating  medi- 
um current  as  money,"  an  Indictment 
for  swindling,  altagiiig  current 
money,  Ineindes  bank  bills,  as  well 
as  United  States  treasury  ootea 
Baxter  v.  State,  61  Tex.  Cr.  676,  677, 
106  SW  196.  (3)  It  has  been  held, 
however,  that  a  note  or  bond  payable 
In  "good  current  money  of  the  State" 
Is  payable  in  gold  and  silver.  Ora- 
ham  V.  Adams,  6  Ark.  261,  262. 

[d]  'Kfnrrea*  bask  moner."  (1)  as 
used  In  a  bond  promising  to  pay  an 
amount  named  In  current  bank 
money,  will  be  construed  to  mean 
current  bank  bills.  Lackey  v.  Miller, 
61  N.  C.  26,  28.  (2)  Where  a  cove- 
nant provided  for  the  payment  of  a 
designated  sum  in  "current  bank- 
notes" of  a  certain  state.  It  was  held 
that  the  term  *l>ank  money"  means 
that  species  of  money  called  bank 
notes.  Baker  v.  Jordan,  6  Htunphr. 
(Tenn.)  485,  486. 

[e]  *<CNu*aBt  bank  aotMi,**  (1)  em- 
ployed In  promissory  notes  as  the 
medium  of  paying  such  notes,  has 
been  held  to  embrace  money.  Swet- 
land  V.  Crelgh,  15  Oh.  118,  121;  Ed- 
wards V.  Morris,  1  Oh.  624,  533;  Mor- 
ris V.  Edwards,  1  Oh.  189.  204,  (2) 
A  promissory  note  for  two  hundred 
dollars,  payable  In  current  Ohio  bank 
notes,  is  for  a  sum  of  money  certain, 
and  negotiable.  Swetland  v.  Crelgh, 
15  Oh.  118,  121.  (S)  It  has  been  held, 
however,  that  a  note  payable  In  cur- 
rent bank  notes  Is  not  for  money,  and 
therefore  la  not  negotiable.  Simpson 
V,  Moulden,  S  Coidw.  (Tenn.)  429, 
431;  KirkpatrIck  v.  MeCallough,  8 
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pus  as  money,*^  at  least  where  lawfully  issued,  and 
aetnally  onrrent  at  par  in  lieu  of  coin.*' 

Honejwi  capiteL  Bank  notes  are  not  embraced  by 
the  term  ''moneyed  capitaL"  " 

PsvMHua  pnparty,  dutttdi,  foods,  etc.  Bank 


Humphr.  (Tenn.)  171,  172,  SB  AmD 
IBS.  (4>  Likewise,  where  a  statute 
provided  that  tbe  Indorsee  of  any 
bill  or  note  for  the  payment  of 
money,  negotiable  in  Its  terms,  might 
maintain  an  action  thereon  in  his  own 
name.  It  was  held  that  a  promissory 
note  [Mtyable  to  order  or  bearer  In 
current  bills  was  not  negotiable,  as 
the  word  "money"  was  to  be  under- 
stood in  Its  definite,  legal  accepta- 
tion, and  the  negotiability  of  a  note 
was  not  to  depend  upon  usage  In  com- 
mon understanding,  Collins  v.  Lin- 
coln. 11  Vt.  2SS.  209.  (6>  Similarly, 
a  note  payable  in  current  notes  of  the 
state  of  North  Carolina  might  mean 
either  treasury  notes  of  the  state,  or 
notes  on  tbe  various  banks  of  the 
state,  and  was  not  negotiable.  War- 
ren V.  Brown,  «4  N.  C.  381,  382. 

[f]  Money  wlttita  aa  aannlty  sot. 
—Bank  notes  were  held  to  be  money 
within  the  provisions  of  the  Annuity 
Act,  17  Geo.  Ill  c  2S,  which  required 
that  the  memorial  of  every  Instru- 
ment creating  an  annuity  should  set 
forth  the  consideration  thereof,  so 
that  a  consideration  received  Aartly 
In  bank  notes  and  partly  In  cash  was 
aufflolently  described  In  the  memorial 
as  "money."  Cousins  v.  Thompson, 
«  T.  R.  SSS,  SSS.  101  Reprint  S81; 
'Wright  T.  Reed,  t  T.  R.  654,  100  Re- 
print 72». 
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nk  notes  have  been  considered 


the  equivalent  of  payments  In  money. 
Boyd  v.  Olvey,  82  Ind.  294,  298;  Scott 
v.  Com.,  6  J.  J.  Marsh.  (Ky.J  843; 
Sinclair  v.  Piercy,  6  J.  J.  Marsh. 
(Ky.)  S3.  64;  Morrill  v.  Brown,  15 
Pick.  (Mass.)  17S,  177;  Oovemor  v. 
Carter,  10  N.  C.  328.  338,  14  AmD 
SSS;  State  v.  Moseley,  10  S.  C.  1.  4, 

[hi  la  tax  statntes  the  term 
"money"  has  been  declared  by  a 
statute  providing  for  taxation  to  In- 
clude bank  notes.  Taxewell  County 
V.  Davenport,  40  til.  197,  199;  State 
V.  Board  of  Assessors,  111  La.  982, 
1006.  SS  8  91;  Chapman  v.  Welling- 
ton  Nat  Bank,  58  Ob.  St.  SIO,  SIS, 
47  NB  B4. 

[1]  AssoBivalt, — (1)  Por  the  pur- 
poses of  an  action  of  assumpsit  bank 
notes  are  embraced  within  the  term 
"money."  Mason  v.  Walte.  17  Mass. 
B60,  68S:  Plckard  Bankes,  IS  East 
20,  104  Reprint  S7S.  See  generally 
Money  Lent  [27  Cyo  825]]  Money 
Paid  [S7  Cyo  882];  Money  Received 
[27  Cyc  847].  (2)  A  bank  note  Is  to 
be  considered  as  money  in  an  action 
for  money  had  and  received  where 

ElaintltF  had  received  a  counterfeit 
ank  note  in  exchange  for  genuine 
bank  notes.  Anderson  v.  Hawkins, 
10  N.  C  668,  570.  To  same  eRect 
Toung  T.  Adams,  8  Mass.  182,  186. 
<S)  In  an  action  for  money  had  and 
received  to  recover  depreciated  bank 
notes,  or  other  currency,  ordinarily 
the  amount  recovered  Is  the  value  of 
the  notes.  Oreen  v.  Sixer.  40  Miss. 
530,  543.  (4)  However,  It  has  been 
held  that  assumpsit  for  money  had 
and  received  is  not  sustained  by 
proof  that  defendant  received  a  bank 
note  without  proof  that  he  received 
It  expressly  as  money.  Murray  v. 
Fate,  6  Dana  (Ky.)  S8B.  SSS.  (S> 
And  It  has  also  been  held  that  where 
one  by  mistake  made  an  excessive 
pajrment  with  a  bank  note  he  oould 
not  maintain  assumpsit  to  recover 
back  the  amount  of  excessive  pay- 
ment, as  a  bank  note  Is  not  money, 
and  a  delivery  by  mistake  of  any- 
thing except  money  does  not  pass 
the  property  In  the  thing  delivered, 
and  cannot  raise  an  Imnlled  promise 
to  pay  money.  Filgo  v.  Penny,  6  N. 
C.  1S2,  18S. 


[]]  Zaakenov^  UaMIltyv— "Mon- 
ey," as  used  in  a  declaration  against 
an  innkeeper  charclnc  him  with  lia- 
bility for  a  loss  of  money  of  a  guest 
stolen  from  the  Inn,  Includes  pank 
notes,  as  "they  answer  all  the  pur- 
poses of  money,  in  the  orwnary  con- 
cerns of  the  community;  by  common 
assent  they  are  treated  as  moaey  in 
the  payment  of  debts,  the  purchase 
of  goods  and  lands,  and  In  the  every 
day  transactions  between  man  and 
man."  Tow  son  v.  Havre-de -Grace 
Bank,  6  Harr.  ft  J.  (Md.)  47,  53,  14 
AmD  264. 

[k]  In  baakruptoy  bank  notes  can- 
not be  followed  and  Identified,  but 
are  considered  and  treated  as  money. 
Miller  V.  Race.  1  Burr.  452,  457.  97 
Reprint  898.  3  SRC  626;  Lrf>wndes  v. 
Anderson.  13  East  130,  104  Reprint 
317. 

17.  U.  S.  Bank  v.  Georgia  Plant- 
ers' Bank,  10  Wheat.  (U.  S.)  388.  846, 
6  V.  ed.  S34;  Haynes  v.  Wheat.  9  Ala. 
239,  246;  Sinclair  v.  Piercey.  6  J.  J. 
Marsh.  (Ky.)  83.  84;  Bradley  v.  Hunt, 
6  Olll.  ft  J.  (Md.)  54.  58,  23  AmD 
697:  Towson  v.  Havre-de-Orace  Bank, 
6  Harr.  ft  J.  (Md.)  47.  53,  14  AmD 
254;  Phillips  V.  Blake.  1  Mete  (Mass.) 
168,  168;  Oreeson  v.  State,  6  Mlsa 
33:  Beatty  v.  Lalor.  15  N.  J.  Eq. 
108,  109;  Mann  v.  Mann,  1  Johns. 
Ch.  <N.  T.)  231,  236:  SUte  v.  Fatlllo, 
11  N.  C.  348,  349;  Swetland  Creigh, 
16  Oh.  118.  121;  Morris  v.  Bdwu^s. 
1  Oh.  189.  204;  State  v.  Moseley,  10 
S.  C.  1,  4;  Dlllard  v.  Dlllard,  97  Va. 
434,  489,  84  BE  60;  Miller  v.  Race, 

I  Burr.  462.  467,  9?  Reprint  398.  8 
ERC  626.  Compare  Leiber  v.  Good- 
rich, 6  Cow.  (N.  Y.)  186,  187  (where 
it  was  held  that,  while  state  bank 
notes  are  regarded  as  cash,  the  bank 
notes  of  other  states  would  not  be 
Judicially  noticed). 

[  a  3  badlaf  oases^(  1 )  "Bank- 
notes constitute  a  part  of  the  com- 
mon currency  of  the  country,  and  or- 
dinarily pass  as  money.  When  they 
are  received  as  payment,  the  receipt 
Is  always  given  for  thera  as  money. 
They  are  a  good  tender  as  money, 
unless  specially  objected  to;  and,  as 
Lord  Mansfield  observed,  in  Miller  v. 
Race,  1  Burr.  467,  they  are  not,  like 
bills  of  exchange,  considered  as  mere 
securities  or  documents  for  debts." 
XT.  8.  Bank  v.  Georgia  Bank,  10 
Wheat.  (U.  S.)  SSS,  S47.  6  L.  ed.  884 
[quot  State  v.  Moseley,  10  a  C.  1, 
4,  5}.  (2)  "Bank  notes  are  public 
tokens,  aa  much  so  as  weights  and 
measures,  or  the  alnager's  seal;  It 
is  not  necessary  that  they  should 
have  a  common  law  existence,  to 
make  the  obtaining  property,  by 
means  of  mere  counterfeits  at  least, 
at  common  law,  any  more  than  it  Is, 
that  a  chattel  should  have  had  a 
common  law  existence,  to  make  It 
the  object  of  trespass  or  larceny. 
It  is  sufficient  that  they  have,  no 
matter  when,  invented  or  discovered 
the  qualities  of  a  public  token,  1.  e. 
calculated  to  Inspire  public  confi- 
dence; In  practice,  they  rMiresent  the 
coin  of  our  country,  ana  pass  cur- 
rently as  money."    State  T.  PatUlo, 

II  N.  C.  348,  849. 

[b]  Beasoa  of  rala^"Bank  notes 
lawfully  Issued  and  actually  current 
at  par  in  lieu  of  coin  are  treated  as 
money,  because  flowing  as  such 
through  the  channels  oi  trade  and 
commerce  without  question."  Wood- 
ru(I  V.  Mississippi,  162  U.  &  291,  SOO, 
16  set  820,  40  L.  ed.  973. 

[c]  Saak  aotes  pass  by  delivery 
and  the  possessor  Is  prima  facie  the 
owner.  Robinson  v.  Darien  Bank,  18 
Ga.  6a,  95;  Wyer  v.  Dorchester,  etc., 
Bank,    11   Cuah.    (Mass.)    51,    53,  59 


notes  are  included  in  the  general  term  "personal 
property."*"  Likewise,  aceordinff  to  the  weight 
of  anthority,  the  term  "chattds"  embraces  bank 
notes.'*  Although  the  deeisitms  are  eonflieting,  the 
better  anthority  supports  the  view  that  bank  notes 

AmD  1S7;  Worcester  County  BUu*  v 
Dorchester,  etc..  Bank.  .  10  Cnsh. 
(Mass.)  488,  491,  57  AmD  12S;  Oold- 
County  Bank.  U  Baib. 
(N.  T.)  407,  410;  Miller  v.  Race.  1 
Burr.  462,  97  Reprint  S98.  S  EBC  SSS; 
Solomons  v.  Bank  of  Bncbmd.  IS 
B"t  liS.note,^  104  Reprint  SIS  not^ 
S  ERC  SS4;  Lowndes  v.  AndersoiL 
IS  Bast  ISO.  104  Reprint  S17. 

Id]  aaidt  BOtM  ■issiluasfl  la  a 
wUL— (1)  In  a  will  the  term  "moa- 
eys"  must  be  understood  in-  Its  legal 
and  popular  sense  to  mean  bank 
notes.  Mann  v.  Mann,  1  Johna.  Ch. 
(N  Y.J  2S1,  238.  (2)  "A  gift  In  a 
will  of  •money*  with  nothing  In  tbe 
context  to  explain  or  define  the  sense 
In  which  It  Is  used,  includes  bank 
notes."  Dlllard  v.  Dlllard.  97  Va. 
434,  S4  SB!  60.  To  same  effect  Haynes 
v.  Wheat.  9  Ala.  2S9.  245.  (S>  Bank 
notes  pass  by  a  will  which  bequeaths 
all  the  testator's  money  or  gmIl 
Miller  V.  Race,  1  Burr.  452,  tS7,  97 
Reprint  398,  8  ERC  828.  (4)  **By  a 
devllie  of  all  his  money,  the  baidt 
notes  in  the  testator's  safe  pasm  to 
^f^'ll'^    Swetland  v.  Creigh.  IS 

18.    'Woodruff  V.   MlasisslDDL  ICS 

i?,?ct  sso.  4a7L.  ed. 

973;  Klauber  v.  BlggerstiuC.  4T  Wis. 
651.  668,  3  NW  SB^Vs  A^  77| 

t»l  ,  Vsed  fta  maiM  as  tnalL.— The 
word  "money"  may  be  extended  to 
bank  notes,  when  they  are  known 
and  approved  of,  and  used  to  tte 
market  as  cash.  Judah  v.  Harrta.  u 
Johns.   (N.^T.)   144,  146:  Mum  v. 


•luttiiB.  1. 1    141,  lie:  

Mann.  1  Johns.  Ch.  (N.  T.>  SSO.  SM 
[quot  Oreen  t.  Sisar,  40  ilUuT  Hfc 

643  J, 

*,}*%^^^P^*'^^  App.,  (Pa.)  10  A  ill 
433  (holding  that  "moneyed  caAitaJ." 
as  used  In  the  acts  of  June  3.  lS7ft. 
of  June  10.  1881,  and  of  June  l(K  IMk 
providing  that  all  mortgages  and 
money  owing  by  solvent  debtor^ 
owned  or  possessed  by  any  person  or 
persons  whatsoever,  and  all  oHtsr 
moneyed  capital  In  the  hands  of  Iv- 
dividual  citlsens  of  the  state;.  wtaS 
be  liable  to  taxation  for  state  .mr- 
poses,  does  not  Include  bank  Aia^ 
that  such  notes,  although  InTbrm 
promissory  notes,  do  not  bear  Intm- 
est,  and  are  not  In  their  ordtnaryiaM 
Investments  or  'Moneyed  capllaiv  tk 
the  sense  of  Interest  bearing  fM»- 
erty  which  was  meant  to  be  IkEhi. 

SO.  Turner  v.  State,  l  Oh.  St.  4X1 
428  (holding  that  the  terra  "per^o^ 
property,"  In  the  statute  deflnlnc  ntf- 
bery  aa  the  taking  with  force  and 
violence  from  the  person  of  anothM* 
any  "money  or  personal  pnverty* 
with  intent  to  steal  or  rnlb,  fnnlnilM 
bank  notes). 

[a]  Qilim, — ^Bank  notes  ma«)„  b# 
the  subjects  of  gifts  causa  mosMa 
Bradley  v.  HunL  6  GUI  ft  J,  (Mdi>«4 
66,  23  AmD  69?'  Miller  v.  MIIIml!? 
P.  Wms.  358,  24  heprlnt  1099-  Mnf 
v.  Smith,  1  P.  Wms.  404,  24  ReMlit 
448;  Stuart  v.  Bute,  11  Ves.  Jr.  ML 
32  Reprint  1248. 

91.  Cltliens'  Bank  v.  Nantu<^«t 
Steamboat  Company,  6  P.  Cas.  NOi 
2,780,  2  Story  16.  62;  (Sarfleld  t.  StaMk 
74  Ind.  60,  86;  Peo..  v.  Holbt«olL  18 
Johns.  (N.^T.)  90.  SS.  OontraSyik 
v.  Calvin,  22  N.  J.  L.  SOT,  209  (whae 
It  was  held  that  the  term  "chattda.' 
as  used  In  a  atatuts  mftklng  it  a  mis- 
demeanor to  reoelve  stolen  goods  te- 
chattels  cannot  be  construed  to 
dude  bank  notes). 

[a1  The  finder  of  a  huh  maui  <ff 
a  solvent  institution  acquires  by  Cbs 
finding  the  same  title  as  the  findsr 
of  a  personal  chattel,  and  he  is  ea- 
titled  to  the  same  remedies  agaJnit 
third  persons.     TancU  v.  Seeton,  SS 
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are  "goods/*  or  "goods  and  chattels,"  within  a 
liberal  sense  of  these  terms,^'  although  for  some 
purposes  they  have  not  been  ao  regarded.^*  The 
terms  "goods,  wares  and  merchandise"  may  or  may 
not  include  bank  bills,  according  to  the  manner  in 
which  they  are  used  in  reference  to  the  subject  mat- 
ter to  which  they  are  applied.*" 

Post  notes  are  promissory  notes  of  a  bank,  pay- 
able at  some  future  day,  and  intended  to  enter  into 
the  circulation  of  the  country  as  a  part  of  its  me- 
dium of  exchange.^^  They  differ  from  bank  notes 
chiefly  in  that  they  are  payable  at  a  fixed  future 
day  and  not  on  demand,  and  they  are  issued  by  banks 

aratt.   (69  Va.)  «01,  tOi.  2«  AmR 

380. 

aa.  Cltlsens'  Bank  v.  Nantucket 
Steamboat  Co..  B  P.  Ca».  No.  2,7S0,  2 
Story  1«,  62;  IJ.  S.  v.  Moulton,  27  F. 
Cas.  No.  15.827.  5  Uason  537,  &40; 
Corbett  V.  State.  SI  Ala.  S29.  889; 
Chicago,  etc,  R.  Co.  v.  Thompson,  19 
111.  578,  585.  Compare  Miller  v.  Race, 
1  Burr.  452.  457,  97  Reprint  398.  3 
ERG  626  (where  the  court  said  that 
bank  notes  are  not  goods,  aecurltles, 
or  documents  for  debts).  Contra 
Rutherford  v.  Com..  X  Va.  Cas.  141, 

"They  [bank  bills]  are  more  than 
simple  choses  in  action.  They  fur- 
nish a  standard  of  value  in  the  com- 
merce of  the  world.  They  pass  from 
hand  to  hand  without  endorsement: 
are  alike  available  In  the  hands  of 
each  and  every  holder,  and  are  not 
subject  to  defenses  of  payment,  dis- 
count, and  set-off,  as  choses  In  action 

Senerally  are.  After  they  are  re- 
eemed,  they  may  be  again  put  In 
circulation,  and.  on  each  re-issue,  are 
as  binding  as  when  first  Issued.  The 
above  are  properties,  not  of  choses  In 
action,  but  of  a  circulating  medium. 
They  prove  that  bank-bills,  which 
are  the  issue  of  banks  not  entirely 
ineolvent.  which  are  genuine,  and 
whose  circulation  is  not  prohibited 
by  statute,  have  an  Intrinsic  value, 
and  are  strictly  personal  goods.  We 
hold,  that  (hey  may  be  the  subject 
of  larceny  under  section  3170  of  the 
Code."  Corbett  v.  State,  »1  Ala. 
329  S29. 

[a]    SeosiTln*   stolea.  goo^ — It 

has  been  held,  however,  that  the  re- 
ceiving of  stolen  bank  notes  did  not 
constitute  the  receiving  of  stolen 
goods.  Rutherford  v.  Com.,  2  Va. 
Cas.  141,  142  [foil  Rex  v.  Morris, 
Leach  C.  C.  526]. 

■3.  Chicago,  etc.,  R.  Co.  v.  Thomp- 
son, 19  111.  678,  686;  Oarfteld  v. 
State,  74  Ind.  60,  65:  Turner  v.  State, 
1  Oh.  St  422,  426  [dist  Pumphry  v. 
Steamboat  Parkersburgh.  2  Oh.  Dec. 
(Reprint)  366.  857,  2  WestLUonth 
4911:  Rex  T.  Mead,  4  C.  ft  P.  535, 
19  ECL  6S7  (halves  of  country  bank 
notes). 

[a]    An   ladlotmeat   for  laxona 

alleging  that  defendant  stole  a  bank 
note  of  the  value  of  ten  dollars  of 
goods  and  chattels  of  a  designated 
person  was  a  sufllclent  description. 
Com.  V.  Richards,  1  Mass.  337.  338. 

94.  Chicago,  etc..  R.  Co.  v.  Thomp- 
son. 19  111.  57S,  585  (holding  that, 
while  bank  bills  are  strictly  within 
the  terms  "goods  and  chattels,"  they 
are  not  In  common  parlance  included 
In  the  phrase  "goods  and  chattels" 
when  used  In  connection  with  insur- 
ance companies  and  transportation 
by  land  or  water);  Eastman  v.  Com., 
4  Qray  (Mass.)  416,  418;  State 
Calvin.  22  N.  J.  L..  207,  208  (within 
the  meaning  of  a  statute  as  to  re- 
ceiving stolen  goods  and  chattels); 
Rex  V.  Horrts.  Leach  C  C.  525  (with- 
in the  meaning  of  a  statute  against 
receiving  stolen  goods).  Compare 
Rex  V.  Dean.  Leach  C.  C.  798,  799 
(larceny  of  bank  note  subject  to 
provision  as  to  larceny  of  goods, 
chattels,  wares,  and  merchandise). 


in  embarrassed  circumstances,  or  in  times  of  finan- 
cial distre^,  to  supply  the  place  of  demand  notes.^^ 
The  issue  of  these  instruments,  however,  is  now 
forbidden  by  the  national  banking  laws  and  by  the 
laws  of  some  of  the  states.'^ 

Promissory  note.  A  bank  note  is  a  promissory 
note,"  for  it  is  a  promise  by  a  banking  corporation 
to  pay  to  the  borrower  of  the  instrument  a  certain 
sum  of  money  on  demand.'** 

[M]  0.  L^;al  Tender.  While  bank  notes  are 
not,  it  seems,  generally  considered  legal  tender  in 
the  payment  of  debts,*^  current  bank  notes  have 


SB.  Bewail  Allen,  <  Wend.  <N. 
Y.)  836.  363.  Compare  Morris  v. 
Edwards,  1  Oh.  189.  204  (dictum  that 
bank  notes  are  not  goods,  wares,  and 
merchandise) ;  Rex  v.  Dean,  I^each 
C.  C.  798.  799. 

[a]  Oarrlan  of  bank  MTlSr— A 
steamboat  company,  or  the  members 
thereof,  who  by  their  act  of  Incor- 
poration are  made  Individually  liable 
as  common  carriers.  Incorporated  for 
the  transportation  of  goods,  wares, 
and  merchandise,  are  not  common 
carriers  of  packages  of  bank  bills  un- 
less It  is  shown  that  they  have  made 
the  carriage  of  such  packages  a  part 
of  their  ordinary  business,  and  It  has 
accordingly  been  held  that  the  mem- 
bers of  such  a  company  were  not 
liable  for  the  loss  of  a  package  of 
bank  bills  intrusted  to  the  master 
of  one  of  their  boats.  It  appearing 
that  he  had  been  forbidden  by  his 
employers  to  carry  money,  that  he 
had  never  knowingly  carried  any, 
that  the  usage  was  for  persons  send- 
ing money  to  compensate  the  masters, 
and  that  the  owners  charged  freight 
on  specie.  Bewail  v,  Allen,  S  Wand. 
(N.  T.)  SS5,  363. 

[b]  liarBtwiyj— It  has  been  held 
that  bank  notes  were  included  within 
a  statute  which  makes  the  stealing 
of  "any  money,  goods  or  chattels, 
wares  or  merchandises"  of  a  certain 
value  a  capital  offense,  as  the  statute 
was  Intended  to  protect  every  species 
of  property.  Rex  v.  Dean,  Leach 
C.  C.  798.  799. 

96.  Hogg's  App.,  22  Pa.  479,  488. 
[a]  OharaotMlstloa.  —  (1)  Post 
notes  may  be  seifled  or  unsealed, 
payable  at  long  or  short  dates,  and 
may  or  may  not  bear  Interest. 
Hogg's  App..  22  Pa.  479,  488.  (2) 
Being  intended  to  circulate  as  money, 
post  notes  are  not  entitled,  as  are 
other  promissory  notes,  to  demand 
and  notice.  Key  v.  Knott,  9  Gill  & 
J.  (Md.)  342.  364.  (3)  But  they  are 
entitled  to  days  of  grace.  Perkins  v. 
Franklin  Bank,  21  Pick.  (Mass.)  483, 
484;  Staples  v.Pranklln  Bank,  1  BCeto. 
(Mass.)  43,  66,  35  AmD  345:  Strudy 
V.  Henderson,  4  B.  &  Aid.  692,  6  ECL 
615.  106  Reprint  1063.  (4)  Overdue 
post  notes  become  assimilated  In 
their  character  to  ordinary  bank 
notes,  since  they  are  intended  even 
then  to  circulate  as  money,  and  they 
are  not  subject  to  the  technical  rules 
governing  ordinary  overdue  bills  of 
exchange  and  promissory  notes.  Ful- 
ton Bank  v.  Benedict.  1  N.  Y.  Super. 
629.  662. 

B7.  Hogg's  App.,  it  Pa.  479.  To 
same  effect  In  re  Dyott,  t  Watts  A  8. 
(Pa.)  463. 

88.  U.  S.  Rev.  St.  |  5183;  Riddle 
V.  Butler  First  Nat.  Bank.  27  Fed. 
60S,  2  N.  Y.  Rev.  St  (1077)  I  84: 
N.  Y.  L.  (1892)  c  e87J  84;  ChllU- 
cothe  Bank  v.  Dodge,  8  Barb.  (N.  Y.) 
233:  Tylee  v.  YAiw,  8  Barb.  (N.  T.> 
222;  Swift  V.  "^rs.  8  Den.  (N.  Y.) 
70. 

[a]  It  was  fomerly  held  that  any 
bank  having  the  power  to  issue  paper 
for  circulation,  without  limitation  as 
to  the  kind  of  paper,  might  Issue  l>08t 
notes.  Campbell  v.  State  Union  Bank, 
7  Miss.  <26,  649. 


at.  Briscoe  v.  Kentucky  Bank,  11 
Pet.  (V.  S.)  257.  311,  9  L.  ed.  V09, 
928;  Com.  v.  Collins,  138  Mass.  483; 
Com.  v.  Butts.  124  Mass.  449.  462; 
Com.  v.  Slmonds,  14  Oray  (Mass.) 
69,  60;  Com.  v.  Woods.  10  Gray 
(Mass.)  477,  481;  Com.  v.  Carey.  2 
Pick.  (Mass.)  47,  60:  Brown  v.  Com., 
8  Mass.  BS,  ii;  Greeson  v.  State.  6 
Miss.  33,  39:  Damewood  V.  State,  2 
Miss.  262.  2fi5:  Stone  v.  State,  20 
N.  J.  L.  404,  407:  PUgo  V.  Penny,  « 
N.  C.  I>i2.  ]S.l;  State  v.  Wilkins.  17 
Vt.  151,  15n.  3ee  also  Scruffs  v.  Gass, 
8  Y.>rg.  (Toiin.)  175.  178,  29  AmD 
114  (whfre  iliB  court  said  that  it  was 
diilk  uii  to  n^Mlntain  that  there  is  any 
dlsiinciidn  between  the  notes  of  In- 
dividiKils  ntid  those  of  corporations 
for   ij^i  riliinK   purposes).     But  com- 

Sare  Com.  v.  Boyer,  I  Blntt.  (Pa.)  201, 
07  (holding  that,  under  a  sUtute 
punishing  larceny  of  promissory 
notes  for  the  payment  ox  money.  It 
was  erroneous  .to  charge  in  an  In- 
dictment the  larceny  ox  bank  notes, 
and  that  the  Indictment  should  have 
alleged  the  larceny  of  promissory 
notes  for  payment  of  money);  Mem- 
phis F.  &  M.  Bank  v.  White,  2  Sneed 
(Tenn.)  48-1,  488.  64  AmD  772  (where 
the  court  said  that  bank  notes  differ 
essentially  from  promissory  notes). 

ao.  Com.  v.  Butts,  124  Mass.  449, 
462. 

[a]  OoimtorfettlBg-.  —  (1)  The 

terms  'Tiank  hill"  and  "promissory 
note,"  as  used  in  a  statute  relating 
to  the  offense  of  passing  counterfeit 
bank  bills  or  promissory  notes,  are 
synonymous.  State  v.  Wilkins,  17 
Vt.  151,  156.  (2)  An  Indictment  for 
uttering  a  counterfeit  bank  bill.  In 
which  It  is  called  a  promissory  note. 
Is  good.  Com.  V.  Slmonds,  14  Gray 
(Mass.)  69,  61;  Com.  v.  Thomas,  10 
Gray  (Blass.)  483,  484. 

[b]  ^axowKf. — (1)  In  an  Indict- 
ment for  larceny  of  a  bank  note  It  la 
sufficient  to  allege  the  larceny  of  a 
promissory  note,  without  other  de- 
scription, except  where  it  contains 
proper  averments  of  value,  owner- 
ship, and  possession.  Com.  v.  Col- 
lins, 138  Mass.  483,  484;  State  v. 
Casadoa,  10  S.  C.  L.  91;  State  v.  Wil- 
son, 6  S.  C.  L.  196.  197.  (2)  It  has 
been  held,  however,  that  It  was  not 
sufficient  in  a  prosecution  for  lar- 
ceny that  the  Indictment  describes  a 
bank  note  as  a  promissory  note  for 
the  payment  of  money;  It  should  be 
charged  as  a  promissory  note  for  the 
payment  of  money,  purporting  to  be 
a  bank  note.  Damewood  v.  State,  2 
Miss.  262.  266. 

81.  Corbett  v.  SUte,  31  Ala.  829, 
339;  Foouet  v.  Hoadley,  3  Conn.  684, 
SS6:  Corbit  V.  Smyrna  Bank,  2  Harr. 
(Del.)  235,  262,  30  AmD  635;  Chi- 
cago, etc.,  B.  Co.  V.  Patterson,  26 
Ind.  A.  iiS,  69  NE  688.  692;  Moody 
v.  Hahurln,  4  N.  H.  296,  300;  Coxe  v. 
State  Bank.  8  N.  J.  L.  172.  174.  14 
AmD  417;  Hevener  v.  Kerr,  4  N.  J.  L. 
65,  67;  State  T.  Corpenlng.  82  H.  C. 
68,  60;  Swetland  v.  Creigh,  16  Oh. 
118,  121;  Tancil  v.  Seaton,  28  Gratt. 
(69  Va.)  601,  604.  26  AmR  380. 

[a]  Satisfaotloa  of  jndgmant  for 
moBay. — Since  bank  notes  are  legal 
tender  In  satisfaction  of  a  debt  only 
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BANK  NOTE— BANKRUPT 


been  regarded  as  good  tender,  unless  specially  ob- 
jected to  at  the  time  on  that  aecoont." 
BAKE  PAPER.""  Paper  issued  by  a  bank."* 
"Onmnt  bank  pap«r"  means  paper  which  passes 
from  hand  to  hand  as  money,"'  and  includes  bank 
notes,**  if  they  are  not  depreciated."' 


As  cash  or  moiuy.  It  has  been  stated  that  bank 
paper,  in  conformity  with  common  usaf^  and  on- 
derstanding,  is  regarded  as  cash  or  money,^"  but  ac- 
cording to  the  weight  of  authority  it  does  not  con- 
stitute money,"'  at  least  not  for  all  purposes.*** 

BAKKBUFT.*' 


when  received  hy  the  debtor  without 
objection,  an  officer  authorized  to  re- 
ceive money  due  on  judgments  can- 
not, without  express  authority,  re- 
ceive payment  In  bank  notes,  and 
such  a  payment  does  not  dlacharge 
the  Juderment.    McFarland  v.  Owin, 

5  How.  (U.  S.)  717,  720,  11  L.  ed. 
799:  Orlffln  v.  Thompson,  2  How. 
<U.  8.)  244.  U9.  11  L.  ed.  263;  Arms- 
worth  V.  Scotten,  29  Ind.  49S.  But 
see  Crutchfleld  v.  Robins,  5  Humphr. 
(Tenn.)  15,  17.  42  AmD  417  <where 
a  payment  by  the  Judgment  debtor  to 
a  clerk  of  the  court  In  current  con- 
vertible bank  notes  operated  to  dis- 
charge the  Judgment). 

[b]  BaafeM^  ohMk  or  foUradth'S 
MM> — (1)  The  acceptance  of  a  gold- 
smith's note  by  a  servant  Instead  of 
money  did  not  bind  the  master  as  an 
acceptance.  Ward  v.  Evans,  2  Ld. 
Raym.  928,  92  Reprint  120.  (2)  The 
acceptance  of  a  banker's  check  did 
not  constitute  a  payment,  especially 
when  It  turned  out  to  be  worthless. 
Owenson  v.  Morse.  7  T.  R.  64.  101 
Reprint  856. 

38.  U.  8.  Bank  v.  Georgia  Plant- 
ers* Bank,  10  Wheat.  (U.  8.)  852. 
846,  6  L.  ed.  334  [quot  State  v. 
Moseley,  10  S.  C.  1,  41:  Haynea  v. 
Wheat,  9  Ala.  239.  246;  Corblt  v. 
Smyrna  Bank,  2  Del.  235,  2G2,  SO 
AmD  636;  Hoyt  v.  Byrnes.  11  Me,  475, 
478;  Towson  v.  Havro-de-Grace  Bank, 

6  Harr.  &  J.  (Ud.)  47,  53,  14  AmD 
254:  Phillips  V.  Blake,  1  Mete. 
(Mass.)  156,  158:  Snow  v.  Perry.  9 
Pick.  (Mass.)  539,  641;  Handy  v. 
Dobbin,  12  Johns.  (N.  T.)  220;  War- 
ren V.  Mains,  7  Johns.  (N.  Y.)  476; 
Crutchfleld  V.  Robins,  6  Humphr. 
(Tenn.)  16.  17,  42  AmD  417;  Klauber 
T.  BiKgerBtaft,  47  Wis.  651,  554,  3  NW 
S57,  82  AmR  778;  Grlgby  v.  Oakes, 
2  B.  A  P.  62C,  126  Reprint  1420:  Tlley 
V.  Courtier  [cit  Polglass  v.  Oliver,  2 
Cromp.  A  J.  15.  16  note  (c),  149  Re- 
print 7];  Polglass  v,  Oliver,  supra: 
Cadman  v.  Lubbock,  6  D.  i  R.  289,  16 
ECL  23S:  Pickard  v.  Bankes,  13  East 
20,  104  Repfint  273;  Brown  v.  Saul, 


4  Esp.  267;  Ward  v.  Evans,  2  Ld. 
Raym.  928,  92  Reprint  120;  Black  v. 
Smith.  1  Peaks  N.  P.  88;  Owenson 
v.  Morse,  7  T.  R.  64.  101  Reprint  856; 
Wright  v.  Reed,  3  T.  R.  554.  100  Re- 
print 729.  See  also  Lawrence  v. 
Stalgg,  10  R.  I.  581.  698. 

[a]  They  must  be  ovrreat  bank 
BotM,  however,  In  order  to  constitute 
a  good  tender  when  no  objection  Is 
made.  "The  doctrine  that  bank  bills 
are  a  good  tender,  unless  objected 
to  at  the  time,  on  the  ground  that 
they  are  not  money,  only  applies  to 
current  bills,  which  are  redeemed  at 
the  counter  of  the  bank  on  presenta- 
tion, and  pass  at  par  value  In  busi- 
ness transactions  at  the  place  where 
offered.  Notes  not  thus  current  at 
their  par  value,  nor  redeemable  on 
presentation,  are  not  a  good  tender 
to  principal  or  agent,  whether  they 
are  objected  to  at  the  time  or  not." 
Ward  V.  Smith.  7  Wall.  (U.  S.)  447, 
451,  19  L.  ed.  207. 

33.  See  generally  Banks  and  Bank- 
ing; Bills  and  Notes.  See  also  Bank 
Note  ante  p  1183. 

34.  Standard  D. 

36.  Plerson  v.  Wallace,  7  Ark.  282, 
293. 

[a]  ■qnlvalent  terms. — "Currency 
of  this  State,"  "current  bank  paper  of 
the  State,"  or  "current  notes  of 
the  State,''  mean  current  bank  pa- 
per. Graham  v.  Adams,  6  Aric  261. 
262. 

[b]  "Oood  ourevt  moneT"  Ola- 
tlagnlshed.— The  term  "current  bank 
paper  of  this  State"  is  dlatingulah- 
able  from  the  term  "good  current 
money  of  this  State,"  which  means 
current  coin  of  the  United  States. 
Wilbum  T.  Greer,  <  Ark.  256.  258. 

[c]  <*auMBt.  eoBTectlMe  Ixuik- 
papw"  has  Invariably  been  held,  both 
In  Europe  and  In  the  United  States, 
to  be  a  good  legal  tender  in  payment 
of  debts,  unless  It  is  objected  to  upon 
the  ground  that  It  Is  not  gold  and 
silver.  This  could  never  have  been 
done  had  it  not  been  considered  as 
money,  as  nothing  but  money  can  be 


tendered  In  payment  of  a  debt. 
Crutchfield  V.  Robins.  5  Hnmphr. 
(Tenn.)   15.  17,  42  AmD  417. 

36.  Wllburn  v.  Greer.  6  Ark,  255. 
258  (where  it  was  held  that  the 
term  "current  bank  paper  of  thU 
State"  means  bank  notes). 

37.  Plerson  v.  Wallace,  7  Ark.  282. 
293  (boldlng  that  the  term  does  not 
mean  depreciated  bank  notes,  which 
are  bought  and  sold  as  merchandise). 
See  also  Boswell  v.  Clarksons,  1 
J.  J.  Marsh.  (Ky.)  47,  48  infra  note 
89  [a]. 

88.  Keith  V.  Jones,  9  Jobna  (N. 
Y.)  120.  To  same  effect  Crutchfleld 
V.  Robins.  5  Humphr.  (Tenn.)  IS.  11, 
42  AmD  417. 

39.  Boswell  v.  Clarksons.  1  J.  J. 
Marsh.  (Ky.)  47.  49;  Burnett  v.  Com, 
4  T.  B.  Mon.  (Ky.)  106.  108  (holding 
that  bank  paper  Is  not  current 
money):  Chambers  -t.  George.  6  UtL 
(Ky.)  8SS.  886. 

Ta]    "That  d«p>MfartM  buk  psyni^ 

like  stocks  or  other  commodities,  is 
a  fit  subject  for  contracts  of  sale  or 
barter,  we  have  no  doubt;  such  paper 
is  not  money — It  may  and  does  an- 
swer some  of  the  purposes  of  money 
by  common  consent;  and  in  contracts 
or  even  statutes,  particular  circum- 
stances may  happen  sometimes  to 
concur  in  authorizing  the  oonsiruc- 
tion  that  such  a  currency,  was  in- 
cluded In  the  expression,  current 
money,  or  common  currency,  or  even 
money  In  the  abstract  But  It  Is  not 
the  ultimate  standard  of  value.  It 
may  be  sold  or  exchanged  for  money, 
or  property,  or  securities  for  money 
or  property,  without  any  Imputation 
of  usury."  Boswell  v.  Clarksons;  1 
J.  J.  Marsh.  (Ky.)  47,  4>. 

40l  [a]  WHUa  statats  as  ta  1«oo- 
•si^^ambers  v.  Oeors^  t  lAtt. 
(Ky.)  335.  386  (holding  Hiat  mon«r, 
as  used  In  a  statute  providing  that 
an  action  by  petition  and  summons 
can  only  be  brought  on  notes  or 
bonds  for  the  direct  payment  of 
money,  does  not  Include  bank  paper). 

41.    See  Bankruptcy  |  1. 


For  later  oana,  dsralopmsat*  and  obaafsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numlMr. 
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